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De religiosis et missionariis supplementa et monumenta 
periodica, 1-8 (1907-1919) 
Periodica de re canonica et morali, 9-15 (1921-1926) 
Periodica de re morali, canonica, liturgica, 16-79 (1927-
1990) 
Periodica de re canonica, 80 (1991) 

Prus XII, motu proprio Primo feliciter, March 12, 1948, AAS 
40 (1948) 283-286 

Patrologiae cursus completus. Series graeca. (J.-P. Migne, 
ed.), Paris 1857-1886 

Instruction Potissimum institutioni, February 2, 1990, AAS 
82 (1990) 472-532 

Patrologiae cursus completus. Series latina. (J.-P. Migne, 
ed.), Paris 1844-1864 

PAUL VI, motu proprio. Pastorate Munus, November 30, 
1963, AAS 56 (1964) 5-12 

Prus XII, Apostolic Constitution Provida Mater Ecclesia, 
February 2, 1947, AAS 39 (1947) 114-124 

VATICAN II, Decree on the Ministry and Life of Priests, Pres
byterorum ordinis, December 7, 1965, AAS 58 (1966) 991-
1024 

Praenotanda 

Principles Governing the Revision of the Code of Canon 
Law, Communicationes 1 (1969) 77-86 

SACRED CONGREGATION FOR THE DISCIPLINE OF THE SACRA
MENTS, Instruction Provida Mater, August 15, 1936, AAS 28 
(1936) 313-361 

SACRED CONSISTORIAL CONGREGATION, Circular Letter Pres
byteri sacra, April 11, 1970, AAS 62 (1970) 459-465 

part 
question 

Prus XI, Encyclical Quadragessimo anno, May 15, 1931, AAS 
23 (1931) 177-228 

Quademi Studio rotale 

Rite of Anointing, December 7, 1972 

Rite of Baptism of Children, June 10, 1969; 

Rite of Baptism of Children, Ed. typica altera, August 29, 
1973 

SACRED CONGREGATION FOR RELIGIOUS AND SECULAR INSTI
TUTES, Instruction Renovationis causam, January 6, 1969, 
AAS 61 (1969) 103-120 
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RCIA 

RConf 

ROCA 

REDC 
Reser. 

Resol. 

Resp. 

REU 

RF 

RFIS 

RGCR 

RH 

RM 

RM (1969) 

RM (1990) 

RN 

RomPont 

RP 

RP 

RPE 

RR 

rubr. 

S. Cong. 

S. Th. 
SAL 

Salamanca Com 

SAP 

SapChr 

SArt 

SC 

SCB 

Principal abbreviations 

Rite of Christian Initiation of Adults, January 1, 1972 

Rite of Confinnation, August 22, 1971 

Rite of Dedication of a Church and an Altar, May 29, 1977 

Revista espaiiola de derecho can6nico 
Rescript 

Resolution 

Response 

PAUL VI, Apostolic Constitution Regimini Ecclesiae univer
sae, August 15, 1967, AAS 59 (1967) 885-928 

Rite of Funerals, August 15, 1969 

SACRED CONGREGATION FOR CATHOLIC EDUCATION, Ratio fun
damentalis institutionis sacerdotalis, January 6, 1970, AAS 
62 (1970) 321-384; Editio altera, March 19, 1985, Typis poly
glottis Vaticanis 1985 

Regolamento generale della Curia Romana, February 4, 
1992, AAS 84 (1992) 201-267 

JOHN PAUL II, Encyclical Redemptor hominis, March 4, 1979: 
AAS 71 (1979) 257-324 

JOHN PAUL II, Encyclical Redemptoris Missio, December 7, 
1990, AAS 83 (1991) 249-340 

Rite of Marriage, March 19, 1969 

Rite of Marriage, March 19, 1990 

LEO XIII, Encyclical Rerum novarum, May 15, 1891, Leon is 
XIII P M. Acta, XI, Rome 1892, 97-144 

Roman Pontifical 

Rite of Penance, December 2, 1973 

JOHN PAUL II, Apostolic Exhortation. Reconciliatio et Paeni
tentia, December 2, 1984, AAS 77 (1985) 185-275 

PAUL VI, Apostolic Constitution Romano Pontifici eligendo, 
October 1, 1975, AAS 67 (1975) 609-645 

Roman Rota 

rubric 

Sacred Congregation 

Summa Theologica 
Society of Apostolic Life 

C6digo de Derecho Canonico, bilingue comentada, Sala
manca, !lili ed. 1992 

Sacred Apostolic Penitentiary 

JOHN PAUL II, Apostolic Constitution Sapientia christiana, 
April 15, 1979, AAS 71 (1979) 469-499 

SACRED CONGREGATION FOR THE HOLY OFFICE, Instruction 
Sacrae artis, June 30, 1952, AAS 44 (1952) 542-546 

VATICAN II, Constitution on the Sacred Liturgy, Sacrosanc
tum Concilium, December 4, 1963, AAS 56 (1964) 97-138 

Sacred Congregation for bishops 
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SCBR 

sec 
SCCE 

SCCong 

SCCouncil 

SCCS 

SCDF 

SCDS 

SCDW 

SCEC 

SCEEA 

SCEP 

SCHO 

SCong 

SCPF 

SCR 

SCRit 

SCRSI 

SCSDW 

scsus 
SDL 

SDO 

Seer. St. 

sect. 

sess. 

SFS 

Signatura 

SMC 

SN 

SNAS 

SNB 

SOE 

Principal abbreviations 

Sacred Congregation for bishops and Regulars 

Sacred Congregation for Clergy 

Sacred Congregation for Catholic Education 

Sacred Consistorial Congregation 

Sacred Congregation of the Council 

Sacred Congregation for the Causes of Saints 

Sacred Congregation for the Doctrine of the Faith 

Sacred Congregation for the Discipline of the Sacraments 

Sacred Congregation for Divine Worship 

Sacred Congregation for the Eastern Churches 

Sacred Congregation for Extraordinary Ecclesiastical Af
fairs 

Sacred Congregation for the Evangelization of Peoples or 
for the Propagation of the Faith 

Sacred Congregation for the Holy Office 

SACRED CONGREGATION FOR RELIGIOUS, Normae Sacra Con
gregatio, July 7, 1956 

Sacred Congregation for the Propagation of the Faith 

Sacred Congregation for Religious 

Sacred Congregation for Rites 

Sacred Congregation for Religious and Secular Institutes 

Sacred Congregation for Sacraments and Divine Worship 

Sacred Congregation for Seminaries and University Studies 

JOHN PAUL II, Apostolic Constitution Sacrae disciplinae 
leges, January 25, 1983, AAS 75 (1983) pars II, VII-XIV 

PAUL VI, motu proprio Sacrum diaconatus ordinem, June 
18, 1967, AAS 59 (1967) 697-704 

Secretariat of State 

section 

session 

CONGREGATION FOR CATHOLIC EDUCATION, Circular Letter 
Spiritual Formation in Seminaries, January 6, 1980, Leges 
ecclesiae, 6, col. 7857-7867 

Supreme Tribunal of the Apostolic Signatura 

JOHN PAUL II, Apostolic Constitution Spirituali militum 
curae, April 21, 1986, AAS 78 (1986) 481-486 

Prus XII, motu proprio Sollicitudinem nostram, January 6, 
1950, AAS 42 (1950) 5-120 

Special Norms to be Observed in the Supreme Tribunal of 
the Apostolic Signatura ad experimentum, March 23, 1968 

Secretariat for Non-Believers 

PAUL VI, motu proprio Sollicitudo omnium Ecclesiarum, 
June 24, 1969, AAS 61 (1969) 473-484 
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SPC 

SPCU 

SRR 

SRR Dec 

SRS 

ss 

StC 

Syn. Bish. 

tit. 

TRR 

UDG 

UR 

UT 

VI 

vs 

VSp 

X 
yr. 

Principal abbreviations 

Prus XII, Apostolic Constitution Sponsa Christi, November 
21, 1950, AAS 43 (1951) 5-24 

Secretariat for Promoting Christian Unity 

Sacred Roman Rota 

Sacrae Romanae Rotae Decisiones seu sententiae, 1-40 
(1908-1948) 
TRIBUNAL APOSTOLICUM SACRAE ROMANE ROTAE, Decisiones 
seu sententiae selectae, 41-66 (1949-1974) 
TRIBUNAL APOSTOLICUM ROTAE ROMANAE, Decisiones seu 
sententiae selectae, 67-72 (1975-1980) 
APOSTOLICUM ROTAE ROMANAE TRIBUNAL, Decisiones seu 
sententiae selectae, 73 (1981) 

JOHN PAUL II, Encyclcial Sollicitudo rei socialis, December 
30, 1987, AAS 80 (1988) 513-586 

Prus XII, Apostolic Constitution Sedes sapientiae, May 31, 
1956, AAS 48 (1956) 334-345 

Studia canonica 

Synod of bishops 

title 

Tribunal of the Roman Rota 

JOHN PAUL II, Apostolic Constitution Universi dominici 
gregis, February 22, 1996, AAS 88 (1996) 

VATICAN II, Decree on Ecumenism, Unitatis redintegratio, 
November 21, 1964, AAS 57 (1965) 90-112 

SYNOD OF BISHOPS, Ultimis temporibus, November 30, 1971, 
AAS 63 (1971) 898-922 

Liber sextus 

SACRED CONGREGATION FOR RELIGIOUS AND SACRED INSTI
TUTES, Instruction Venite seorsum, August 15, 1969, AAS 61 
(1969) 674-690 

JOHN PAUL II, Encyclical Veritatis splendor, August 6, 1993, 
AAS 85 (1993) 1133-1228 

Liber extra (Decretales Gregorii IX) 
year 
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PRESENTATION OF THE ENGLISH 
LANGUAGE EDITION 

Together with other North American and worldwide canonists, I had 
the privilege of being invited to contribute to the original edition of the 
Comentario Exegetico al C6digo de Derecho Canonico published under 
the auspices of the Instituto Martin de Azpilcueta of the University of Na
varra. 1 The first edition appeared in 1996; it required a second updated 
printing a year later. At the beginning of 1998 Professor Miras contacted 
me wondering if I thought an English language edition of the work was 
feasible-all five volumes, three of them of double size, for an approxi
mate total of some 8,000 pages. His request, I presume, was triggered by 
my previous collaboration in editing, with my colleagues Jean Thorn and 
Michel Theriault, both the French and English language editions2 of the 
C6digo de derecho can6nico, edici6n bilingiie y anotada. 3 

I was much aware of the enormous task ahead. Nevertheless, my 
personal contact with North American canonists led me to realize the im
portance of the Spanish language original. It was welcomed by them, not
withstanding the language barrier, precisely because of its great variety of 
contributors, who represented many different countries, schools, back-

1. Comentario exegetico al C6digo de derecho can6nico, obra coordinada y dirigida por A. 
MARZ0A, J. MIRAS Y R. RODRIGUEZ-OCANA, lnstituto Martin de Azpilcueta, Facultad de Derecho 
Canonico, Universidad de Navarra, Pamplona, Ediciones Universidad de Navarra, 1996, V 
volumes. 

2. Code de droit canonique, ed. bilingue et annotee sous la responsabilite de l'lnstitut Martin 
de Azpilcueta, traduction fran<;aise etablie a partir de la 4e ed. espagnole sous la direction de E. 
Caparros, M. Theriault, J. Thom, Montreal, Wilson & Lafleur, 1990, xlii, 1500 p.; Code de Droit 
Canonique, bilingue et annote, 2e edition revisee et mise a jour a partir de la 5e ed. espagnole 
sous la direction de E. Caparros, M. Theriault, J. Thom (t), Montreal, Wilson & Lafleur, 1999, xlii, 
1894 p;  Code of Canon Law Annotated, English language translation of the 5th Spanish 
language edition of the commentary prepared under the responsibility of the Institute Martin 
de Azpilicueta, edited by E. Caparros, M. Theriault, J. Thom, Montreal, Wilson & Lafleur, 1993, 
1631 p.; 2nd edition revised and updated of the 6th Spanish language edition, edited by Ernest 
Caparros and Helene Aube, Montreal, Wilson & Lafleur, 2004. 

3. A cargo de! Instituto Martin de Azpilcueta, 63 edici6n revisada y actualizada, Pamplona, 
Ediciones Universidad de Navarra, 2001, 1403 pp. 
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Presentation of the English Language Edition 

grounds and points of view. Its North American readers, I found, were 
largely refreshed by the amount of diverse perspectives the original com
mentary offered, believing it to have ushered in a healthy sense of canoni
cal pluralism on their own continent. The apparent lack of any dominating 
ideology behind different authors' approach to the canons was just the 
kind of scholarship English speaking canonists were looking for. This, I 
suggest, helps explain the weighty amount of references to those com
mentaries in the scholarly journals. Hence the reception of the original 
commentary among English speaking canonists, combined with the sheer 
depth of the commentaries themselves, in terms of historical, juridical and 
theological richness, finally moved me to accept the challenge of editing 
the present English language edition of the Exegetical Commentary on 
the Code of Canon Law. 

From the very beginning I realized that funding was essential. I rec
ommended to my good friends and colleagues from Pamplona to find a 
body which could off er the needed financial support. The second essential 
element was to find a good manager to lead a team of translators and re
viewers. The Fundaci6n Universidad de Navarra accepted to offer an im
portant loan to finance the larger part of the proj ect while Wilson & 
Lafleur accepted the challenge of publishing the work. At Midwest Theo
logical Forum (MTF) I was lucky in convincing Reverend James Socias to 
accept the responsibility of managing editor. He put himself to work and 
soon organized a team of translators and reviewers. 

The Gratianus Series was taking its first important steps, and at the 
beginning of the project the late Professor Michel Theriault, with his vast 
expertise and enduring strength, contributed greatly by determining a 
good number of editorial guidelines. Unfortunately, God called him to his 
eternal rest when we were still very much at the beginning. The seed he 
planted is now producing its fruits. Before Professor Theriault's death, we 
agreed to ask Reverend David Motiuk, now the Eparchial Auxiliary Bishop 
of Winnipeg, to complete some of the unfinished editorial guidelines. His 
support has been of great value. Soon Reverend James Socias of MTF ob
tained the collaboration of Reverend Patrick Lagges to help coordinate 
the reviewer team of English-speaking canonists. We have considered it 
appropriate to list the names of all the members of the translation team
especially the reviewers themselves and among them Dr. Monika Mavric 
for her supplementary dedicated work on adapting the Analytical Index
as a way to thank them for their work. 

Any translation requires a delicate balance between the respectful 
rendering of the authors' original writing and the appropriate adaptation 
of this writing for the language of arrival. In this delicate task Professor 
Angel Marzoa has made an outstanding contribution. Obviously, when 
translating a collective work with one hundred and fifteen different au
thors from a great variety of countries and professional backgrounds, the 
challenge is great. Besides, when the editors of the original work limited 
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themselves to a short list of parameters concerning the references and the 
footnotes, respecting the authors' choices and options, they at the same 
time committed themselves to a certain lack of uniformity. This is true of 
the original Spanish language commentary, and we have chosen to respect 
the variety of styles and the various ways authors chose to emphasize 
words or phrases in their texts (for instance some preferred italics, others, 
quotation marks). Moreover, in such a case it is moot to update a bibliog
raphy or even to choose the corresponding English language translation of 
a work or paper ( assuming it exists) as the authors have constructed their 
arguments with particular reference to a specific edition of a book. We 
have only updated references to factual data such as in the Annuario Pon
tificio. We are fortunate, nevertheless, to have the 2nd revised and updated 
edition of the Code of Canon Law Annotated (2004). It provides informa
tion pertaining to the more recent Magisterial and Legislative Texts, as 
well as the reference to their English language publication, if it has been 
found. 

Notwithstanding the above caveat, some adaptations to the English 
speaking readers have been introduced. The present edition is more than 
just a translation into English of the Spanish language 3rd edition of the 
Comentario exegetico al C6digo de derecho can6nico .4 It has been 
adapted in more ways than one: 1) the English language translation of the 
Codex iuris canonici reproduced in this work is the one prepared by The 
Canon Law Society of Great Britain and Ireland; revised and updated to 
January 19935; 2) references to Spanish or other Countries laws, or to situ
ations dealt with by the Concordat between the Holy See and Spain or 
other Countries have been, in most cases, eliminated or transformed into 
general comments; 3) to the appendixes already included in volume V we 
have added appendix III; it contains the complementary norms to the 
Code promulgated by the thirteen English language conferences of bish
ops which have sent us copies of the norms that have received the recog
nitio from the Holy See and been promulgated; 4) over and above the two 
tables of correspondence between the 1917 and the 1983 Codices iuris 
canonici, appendix IV provides the readers with two further tables of cor
respondence, between the 1983 Codex iuris canonici and the 1990 Codex 
canonum Ecclesiarum orientalium. 

Editorial decisions were difficult to make: concerns about space had 
to be balanced with usefulness to the readers. Here are a few of those de
cisions: 

4. Instituto Martin de Azpilcueta, 3a edici6n actualizada, A. MARZOA, J. MIRAS, R. RODRIGUEZ
OCANA (ed.), Pamplona, Ediciones Universidad de Navarra, 2002, volume I: 1115 p.; volume II: 
1922 p.; volume III: 1913 p.; volume IV: 2213 p.; volume V: 669 p. 

5. This translation is the one approved by the conferences of bishops of Australia, Canada, 
England and Wales, India, Ireland, New Zealand, Scotland and Southern Africa. 
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Spelling-For the most part in the commentaries, American spell
ing style has been employed. Nevertheless, we have respected the spelling 
and capitalization of the translation of the Canon Law Society of Great 
Britain and Ireland, which is the official translation approved by eight En
glish language bishops' conferences. 

Grammar, editing style, etc.-The contemporary trend in editing 
style is to simplify. Accordingly, the terms and expressions "bishop," "car
dinal," "superior, " "conference of bishops," etc., are lower-cased unless a 
specific person or institution is in question. 6 The names of parts of works, 
e.g., chapter, section, etc., are lower-cased. The names designating types 
of official documents are capitalized, even when the incipit is not given, 
e.g., Apostolic Constitution, Circular Letter, etc., as long as it refers to a 
specific document. Semi-colons separate canons listed one after the other, 
in order to avoid confusion with paragraph numbers ("cc. 643; 673-676; 
691, § 2; 713, § 2"). Italics are used for the incipit of official documents 
and for words in other languages than English when used in the commen
tary, unless these latter words are used within a quotation. 

Inclusive language-The editors have made an honest effort to 
choose words and expressions which are inclusive or gender-fair. 7 They 
are conscious, however, that improvements are still needed and welcome 
suggestions in this regard. 

Biblical quotations-All Biblical quotations are taken from the Re
vised Standard Version. 

I am deeply indebted and most grateful to all those who have collab
orated in making this publication possible. My heartfelt thanks to the 
friends and colleagues who have incessantly encouraged all of us in this 
endeavour. 

Ernest Caparros 
General Editor 
Montreal, 9 January 2004 

6. However, the translators of the present work have reproduced the English language 
translation of the Code.x iuris canonici as it was edited and, therefore, have respected the 
decisions of its editors regarding capitalization. 

7. A good reference work on the subject has been R. Maggio, The Bias-Pree Word Finder: A 
Dictionary of Nondiscriminatory Language, Boston, MA, Beacon Press, 1992, x, 293 p. 
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PRESENTATION OF THE ORIGINAL 
SPANISH LANGUAGE EDITION 

On January 25 , 1983 , through the Ap. Const. Sacrae disciplinae 
leges, Pope John Paul II promulgated the Codex Juris Canonici as law for 
the entire Latin Church. Through this Constitution, the supreme legislator 
exhorted all the faithful to comply "with a sincere mind and good will" 
with the norms of the Code, and expressed his confidence that "the care
ful discipline of the Church will gain new strength and it will be encour
aged more and more, with the help of the Holy Virgin Mary, Mother of the 
Church, the salvation of souls." 1 

That date marked a milestone of singular importance in this time of 
the life of the Church. The prehistory of the CIC witnessed a task carried 
out "with an extremely notable collegial spirit, "2 with the participation of 
experts "from every nation in the world, "3 and its promulgation has in
volved a solemn exercise of the supreme power of the Church. The in 
facto esse of the new canonical codification for the Latin Church consti
tutes a challenge for all its recipients: its acceptance and compliance
which depends on everyone-must take the dimensions of justice of the 
communio Ecclesiae to such a high degree of appreciation and working 
respect, that from its place and objectives, Canon Law may truly be an ef
fective instrument in building that common good that is "an indispensable 
condition for the overall development of Christian human beings. "4 

The legislative moment of the promulgation of the CIC involves a 
historic option: the legislator makes a choice. A choice , of course , that is 
conditioned by a series of factors, the main factors of which are natural 
and positive divine Law, as well as the very nature of the Church and that 
of its members, human beings whose juridical patrimony, without reduc
ing what is given to them by nature , is ontologically enriched by their 

1. SDL: cf., in this same volume, pp. 208-209. 
2. SDL, ibid., pp. 202-203. 
3. SDL, ibid. 
4. JOHN PAUL II, "Discourse to the Tribunal of the S. Roman Rota," 1979, in Insegenamenti 

di Giovanni Paolo II, II/I (1979), pp . 41 1-412, II/I (1979), pp. 411-412. 
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baptismal condition. The legislative moment we are contemplating should 
therefore not be understood as a merely voluntaristic decision, but as an 
option functioning within the framework of the desire for justice, starting 
from the knowledge of the reality of the Church-intensely illuminated by 
the Const. Lumen Gentium and all the council teaching-and from the 
conditioning factors that every historical choice, if it is to be truly histori
cal, must ponder. But it must accomplish all this with the notes of general
ity and abstraction that are characteristic of every law, and even more so 
if it has a universal audience. 

The task of the canonist faced with the new law is mediation: he is 
situated in that space--limited but unavoidable--in which there is a tran
sition between the legislative moment and the discretionary moment, and 
it consists in enlightening the shift from the generality of the norm to the 
concrete case, through the study of the provisions in their text and con
text, the parallel places, the objective and the circumstances of the law 
and the intent of the legislator ( cf. c. 17); all information that is not easy to 
access immediately through a mere reading of a normative provision. In 
short, that work of the canonist-the mission of which is to bring to the 
life of the Church its jurist vision, that is, the vision of one who contem
plates reality from the point of view of the just ordering of ecclesial soci
ety-involves the interpretation prior to the application of the law, but 
after its constituent act. This involves an intellectual process of scientific 
development, never meant to be a mere aesthetic contemplation of harmo
nies, but with an unavoidable mission for the application of Law. This pro
cess fundamentally includes two consecutive stages: the exegesis and the 
systematic construction. 

With the system, the science of Law reaches its highest scientific 
level. But first, it needs the exegesis, that is, the analytical study of the ju
ridical factors to discover its interpretation. If the canonist remained in 
the mere exegesis, we would have an incomplete juridical science, per
haps with the risk of falling into casuistry, and of shortening the scope of 
justice in the life of society. Therefore, the progressive task of systematic 
construction will always be necessary, with a view to completing the exe
cution of Law that is characteristic of the discretionary level ( decision in 
the concrete case). But the exegesis is an indispensable preliminary task; 
and it is particularly so in the periods when the norms are first being 
used, as the norms we are now considering would be considered--only 
twelve years have passed. 

The medieval popes usually promulgated the great canonical collec
tions by sending them to the universities, where they were treated as ref
erence texts in the training of jurists, where the canonical science that 
clothed the application of Law in the tribunals and in the decisions of gov
ernment was created. Connected to that rich tradition--so fertile for the 
rise of juridical science, but especially for the force of Law-the Univer
sity must now receive the Corpus, preparing for the work of contributing 
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to its correct application. Now concluded is the long and rich phase de 
iure condendo, in which the canonist was called, together with experts 
from the other branches of ecclesial knowledge, to serve the Church 
through their knowledge, in the task of suggesting, proposing legislative 
lines, and criticizing the successive drafts. Now the law has been promul
gated: the canonist has before him the normative data, and that consti
tutes an invitation to reorganize, to a certain extent, the habits that were 
perhaps acquired during that fascinating historical period in order to 
tackle his mission with the immediate reference of the ius conditum, on 
which he must work, from which he must serve the communio and the 
just social order in the people of God. 

The Instituto Martin de Azpilcueta has attempted to contribute to 
that task By presenting this work, it is pleased to give continuity to the 
initial idea of the oft mentioned Professor Pedro Lombardia, approaching 
the second phase of a broad scientific project. In the words of Prof. Lom
bardia, then Director of the Institute, the innovation of the CIC in 1983 
"encouraged the organization of team studies intended for the exegesis of 
the new body of law of the Latin Church and the construction of an up
dated system of Canon Law. In fact, several drafts with varying scope 
were outlined and studied in various plenary sessions of the Institute, with 
the confidence that they could be carried out during the first decade the 
new Code was in force. "5 This Exegetical Commentary began to be devel
oped precisely at the end of that decade and is now coming out twelve 
years after the promulgation of the Code of the Latin Church. 

The Annotated Edition of the CIC left open the field of commentar
ies on the canons following the tradition of exegesis. Those brief notes 
were conceived for the purpose of offering from the beginning a minimum 
of keys to interpreting the newly-promulgated Code. In subsequent edi
tions-especially after the 5th edition-they have been profoundly 
changed by their authors. The number of editions and reprints and their 
translation to various languages6 evidence the wide coverage and esteem 
achieved by that work 

But if those annotations, due to their urgency, were fundamentally 
made by Research Members of the Institute, this work of extensive com
mentaries deserved greater involvement from those who throughout the 
world work in the study and application of canon Law. As a result, the call 
to participate in the project has been widespread, open to canonists from 
all areas where the Latin Code is in force. Certainly that ambition has suf
fered the shortcomings that any human undertaking inevitably involves, 

5. P. Lombardfa, Presentation of the first edition of the Code of Canon Law, in Pamplona 
Com., p. 23 (2'"1 English edition, p. xxxv). 

6. To date, six editions of that work have been made, in addition to several reprints, since 
1983; there is a Mexican edition and there are translations to Italian, French (Canada), English 
(Canada), Portuguese, and Catalan. 
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the most obvious one being that we have not been able to reach everyone, 
which is clearly impossible. In general, however, the initiative has been 
welcomed with enthusiasm and cordiality for which the Coordinating 
Commission is sincerely thankful, fully aware that that response consti
tutes a mature fruit of the good actions of those who have come before in 
the scientific work of the Instituto Martin de Azpilcueta and of the School 
of Canon Law of the University of Navarre. Certainly, this project has gone 
forward because it could rest on a now long tradition of cultivating canon
ical science in this University, which from the beginning had the impetus 
and encouragement of its Founder and first Grand Chancellor, Saint 
Josemaria Escriva de Balaguer, also moved in this by the desire to serve 
the Church. 

All those invited who have been able to undertake the proposal of 
drafting the commentary on some canons have felt obliged to work 
quickly and have facilitated with much kindness and spirit of cooperation 
the often unpleasant task we have had of promoting, coordinating, and 
rushing the terms, in order to reduce as much as possible the occurrence 
of the inevitable delays that usually accompanies a work of this type. This 
is not the least of our reasons for the gratitude deserved by all the collabo
rators. 7 

*** 

The result of the work is this voluminous commentary. We have de
liberately wanted to use the denomination Exegetical Commentary, even 
when we were aware that the expression could be subject to imprecise in
terpretations due to reasons outside of the reality of things within canoni
cal science. The intent of this work is principally to carry out the 
interpretation of the canonical norms contained in the Code, following the 
order of the organization of the CIC, from which derives the structure of 
the Commentary as a whole. 

For that reason, each commentary is introduced with the Latin text 
of the corresponding canon, to which is added the Spanish version of the 
Spanish bishops' Conference, as approved, although, on occasion, the au
thors note their disagreement with some turn of phrase in the Spanish 
translation or-when applicable--in the version of the language of their 
nation of residence, also as a way of suggesting a more suitable interpreta
tion of the text.8 

7. A complete list of the collaborators that have participated in this Exegetical 
Commentary is included in the following pages. 

8. [Editor's note] The English language translation reproduced in this work is the one 
prepared by the Canon Law Society of Great Britain and Ireland. 
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To the text of the canons is added the list of the sources from which 
they are derived. It is a transcription of the sources published by the Cod
Com. 9 On occasion, in the place for the sources of the canon, there is an 
indication "none". In these cases, it is an attempt to indicate merely that 
said official publication does not mention any express source for that 
norm, without meaning that no more or less close precedents could be 
found in the preceding code. With the inclusion of the sources section, 
there is no attempt, therefore, to carry out historical research on the ori
gins of the various norms, but merely to provide readers with quick access 
to that fundamental interpretative criterion, as developed and published 
by the CodCom. 

Each of the canons--except for a few necessary exceptions--is com
mented on separately. But taking into account the limitations involved in 
the exegetical commentary canon by canon, there has been an attempt to 
give the commentators greater flexibility in the overview in the introduc
tions to the headings of the various books, parts, sections, and titles into 
which the CIC is divided. For the same purpose, a minimum of connec
tions has been established, which are articulated through the section on 
"related canons", and the internal references. 

The "related canons" that follow the sources are proposed by the au
thor of each commentary as the information he finds it appropriate or nec
essary to take into account in order to properly understand a norm, either 
because they indicate the general principle that the norm applies to a 
more concrete phenomenon, or they show other practical consequences 
of the same principle that appears in the Code and are complementary in 
the interpretation, or because they lead to parallel places, suggesting 
shades of meaning, coincidences, and distinctions. In some cases, in the 
space for related canons there is a dash (-), to indicate that the author 
has not found it necessary to highlight any connection in particular. 

The internal references, which are generally indicated with the 
phrase "see commentaries on c. ," try to avoid as much as possible any rep
etition in the discussion of the subjects, instead offering the reader the op
portunity to access a more detailed discussion of the aspects in the 
commentary on a canon that could be more collateral and therefore are 
given less attention. Nevertheless, those references do not necessarily 
imply acceptance, on the part of the author, of the content of the commen
tary ref erred to in its text, which content is usually not known when writ
ten. 

In fact, a basic criterion in the reading and reference to the work as a 
whole should be the scientific autonomy with which each commentary 
has been developed with respect to the rest: each text is the merit and sole 

9. CodCom, Codex Juris Canonici. Fontium annotatione et indice analytico-alphabetico 
auctus (Vatican City 1989). 
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responsibility of its author, whose name appears at the beginning of the 
commentary. Precisely because there was not an attempt to develop an in
ternally coordinated commentary from a unitary or "school" point of view, 
it is easy to perceive the logical and legitimate differences of judgment, 
style, and opinion between the various authors. For example, it should 
come as no surprise that the authors discussing canons related to the 
same subject would offer conflicting perspectives that, in our opinion, 
instead of detracting from, considerably enrich the whole, by offering a 
wide range of viewpoints, which also reveals the diverse pref erred fields 
of the commentators. Thus, it is possible to note the variously blended vi
sion of those who are ecclesiastical judges, together with that of those 
who hold governing offices, or closely collaborate therein, and with those 
who hold teaching and research positions, with all the many points of 
view favored by that variety of collaborators. This undoubtedly deprives 
the Exegetical Commentary of the internal unity characteristic of a trea
tise written by just one author, or by a few authors who agree in advance 
as to the content. Nevertheless, in our opinion, the advantages of the con
ception adopted prevail considerably over that disadvantage. 

With respect to the content, the work of the Coordinating Commis
sion has consisted in particular of unifying, as much as possible, the gene
ral style of the texts in order to adapt them to a work of this kind, 
introducing uniform criteria with regard to quotes, references, initials, 
etc.; and also in offering the collaborators, in view of the group of com
mentaries of each part of the code, various suggestions that have been ac
cepted or rejected, depending on whether the authors have found them 
appropriate in each case. 

We must state that, due to the nature and magnitude of the project, 
the Coordinating Commission has directed the commentary writing with 
very strict parameters, especially in connection with the bibliographical 
mechanisms and footnotes. The commentators have been urged to limit 
the quotes to a few bibliographical references, without using it for digres
sions or complementary assessments. That explains the limited scope and 
brevity of the footnotes, due solely to the overall necessities. 

*** 

Since the beginning of the conversations about the possibility of car
rying out this initiative, which resulted in a draft intended to be proposed 
to the competent organs of the Instituto Martin de Azpilcueta, we had the 
enthusiastic acceptance of Prof. D. Javier Hervada, then Director of the 
Institute: his full confidence and constant encouragement have created 
the conditions necessary for that idea to become reality. 

Obviously, the work of carrying out this project in its successive 
phases would have been impossible without the collaboration of numer
ous professors and administrative personnel. We would like to thank all 
the Professors of the School of Canon Law of the University of Navarre for 
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their generous availability in a work that has demanded a considerable 
number of hours of dedication to translation, 10 review, and correction of 
the originals, in addition to the efforts in the preparation of their own 
collaboration. Together with the acknowledgment due each and every one 
of them, the valuable scientific consulting work performed by Prof. D. 
Carmelo De Diego Lora deserves special mention. 

The project, in its material and editorial aspects, has benefited from 
the experience and effective management of Prof. D .  Jose Manuel 
Zumaquero, Secretary of the Instituto Martin de Azpilcueta. Moreover, the 
execution of this work in the time invested owes much to the computer 
work of the secretaries of the Institute, Ms. Maria Dolores Ongay Ezquer, 
Ms. Belen Lahuerta Dal Re and Ms. Encarnacion Lopez Lopez. 

We members of this Coordinating Commission have had full auton
omy in the conception and development of our work. Therefore, we can 
take responsibility for the defects and virtues attributable to this work, at 
the same time that we find it our duty to mention the facilities provided us 
at all times by the academic authorities of the University. As a result, we 
would like to express our gratitude to the current Grand Chancellor, 
Mons. Javier Echevarria, the Hon. Rector, Prof. D. Alejandro Llano and the 
Dean of the School of Canon Law and President of the Instituto Marin de 
Azpilcueta, Prof. D. Eduardo Molano. 

Lastly, we would like to dedicate what is ours in these pages to the 
memory of Bishop Alvaro del Portillo y Diez de Sollano, the eminent 
canonist, and a very kind Pastor, who was familiar, as the Grand Chancel
lor of the University of Navarre, with the onset of this project and then 
participated with his prayers and continuing encouragement. We have 
turned to his intercession before the Almighty God to bring this work to a 
successful conclusion, because we share the conviction that he now en
joys the vision of the Triply Holy One, having served Him so faithfully in 
this life. 

NOTE ON THE SECOND EDITION 

Angel Marzoa 
Jorge Miras 
Rafael Rodriguez-Ocana 

In a few months the first edition sold out. In view of the need to meet 
numerous requests to acquire the Exegetical Commentary, we have pro
ceeded to this second edition that, due to the urgency of the time periods, 
incorporates only the most essential changes; among them, the division of 
Volumes II and III into two volumes, which will doubtless ease their han
dling and maintenance. 

10. Professors J. Miras, C. Soler, J. Otaduy, E. Molano, A. Marzoa, A. Viana, and J.A. Fuentes 
have been responsible for the translation of the originals in the different languages to Spanish. 
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NOTE FOR THE THIRD EDITION 

The second edition has sold out and it is necessary to include in this 
third edition the main legislative innovations that have taken place since 
1996. As a result, some authors have been asked to make the necessary 
corrections in their commentaries, and, later, the index volume has been 
updated and the references have been corrected according to the new 
pagination. We would like to thank everyone for their efforts and the read
ers for their warm acceptance. 

We would like to particularly thank Prof. Jose Bernal for his valuable 
help in the corrections 
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I. THE JURIDICAL DIMENSION OF THE PEOPLE OF GOD 

l .  Introduction 

Canon Law is the law of the Church. Law is a juridical system that or
ganizes the social aspects of humankind. Because of its very nature there 
can be no law where there are no social relations or situations. A juridical 
system is also a dimension of social reality, to which the system is adapted 
and from which it receives the substantive principles that shape it. The 
character of each juridical system depends upon the nature and character
istics of the social environment governed by the system. For that reason 
the systematic organization, the content and the governing principles of 
canon law and its different branches should and do conform to how well 
the Church's social dimension and social structures are understood at 
each moment in time. 

When the Const. Lumen Gentium presented to us the idea of the 
Church as it is presently understood-the fruit of meditating upon herself, 
as Vatican Council II was, according to Paul VI-it showed us an aspect of 
the Church that has long remained in the shadows in Catholic theology: 
the Church as the people of God. This analogy has deep biblical roots and 
has been used to bring out certain social aspects of being a Christian. To 
put it another way, it is a particular way of understanding the Church as a 
social group in the context of its larger mystery. Therefore, as a prerequi
site to the study of canon law, it is a good idea to analyze the notion of the 
people of God and to ask what are its juridical dimensions and its charac
teristics. 

2. The people of God 1 

Lumen Gentium 9 expresses the notion of the Church as the people 
of God in the following terms: "At all times and in every race, anyone who 
fears God and does what is right has been acceptable to him ( cf. Acts 
10:35). He has, however, willed to make men holy and save them, not as in
dividuals without any bond or link between them, but rather to make them 
into a people who might acknowledge him and serve him in holiness. He 
therefore chose the Israelite race to be his own people and established a 
covenant with it. He gradually instructed this people-in its history mani
festing both himself and the decree of his will-and made it holy unto him
self. All these things, however, happened as a preparation and figure of 
that new and perfect covenant which was to be ratified in Christ, and of 
the fuller revelation which was to be given through the word of God made 
flesh . . .  Christ instituted this new covenant, namely the new covenant in 

I . Cf. also J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), 
pp. 42-46. 
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his blood ( cf. 1 Cor. 11:25); he called a race made up of Jews and Gentiles 
which would be one, not according to the flesh, but in the Spirit, and this 
race would be the new people of God . . .  That messianic people has as its 
head Christ . . .  The state of this people is that of the dignity and freedom 
of the sons of God, in whose hearts the Holy Spirit dwells as in a temple. 
Its law is the new commandment to love as Christ loved us (cf. Jn 13:34). 
Its destiny is the kingdom of God which has been begun by God himself on 
earth and which must be further extended until it is brought to perfection 
by him at the end of time . .. " 

According to Catholic doctrine, raising a person to the supernatural 
order has a radical and total effect on the person as an individual and as a 
member of society. Just as in the natural order of things people are united 
among themselves by social bonds through the principle of sociality that 
is inherent in human nature, so also in the salvific order, Christians, who 
are persons regenerated in Christ, are related to each other by a connatu
ral social dimension. This social dimension is ontologically inherent in a 
Christian and all Christians together form a social unit that is known 
under the name of the Church. 

This idea has been traditionally admitted in the Church. It has been 
expressed in various ways, from Saint Paul's Corpus Christi, quod est Ec
clesia or Tertullian's Corpus de conscientia religionis to perfect society 
in the doctrine of later centuries, or people by Vatican Council II. These 
different expressions are not incompatible with one another, nor can any 
one of them be substituted in total for any other. In addition to making the 
analogy of the Mystical Body, Vatican Council II used three different ex
pressions-people, society and community-to refer in each case to dif
ferent shades of meaning. The term people, however, is a basic notion with 
respect to the other two, which express two levels or modalities of the 
basic social unit, the people of God. 

What is the meaning, then, that the Church's official and theological 
doctrine is trying to convey with the expression people of God? As Semmel
roth2 says, in using the term people of God, along with other theological as
pects, the Church is trying to emphasize the following features: a) Unity: 
Above and beyond any diversity that can exist among them, the Christians 
form a single body. b) Sociality: We have alluded to this characteristic 
above. Christian faithful are not only a single entity, they are also integrated 
and related to each other by social bonds. c) Equality: Beyond any distinc
tions, there exists a fundamental level of equality among all the faithful 
which takes precedence over any differentiation. And d) Historicity: The 
Church is a social body with a historical existence as such; the Church ex
ists through its bonds and purposes on both the atemporal and metahistori
cal level of divine realities and on the temporal (time dimension), historical 

2. 0. SEMMELR0TH, "La Iglesia, nuevo Pueblo de Dios," in La Iglesia del Vaticano II, 
Spanish edition, I (Barcelona 1966), pp. 45lff. 
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and external level of human realities. The people of God, the Church, are 
the salvific Kingdom of God in the historical dimension of this world. 

It is necessary to add here that the historical dimension of the people 
of God must be looked at according to its eschatological nature (LG chap
ter VII). According to Christian teaching, the historical dimension of the 
Church is only a phase or stage in the life of the Church, which moves to
wards consummation or perfection in a new mode at the end of time. The 
eschatological dimension carries with it a sense of expiration and the 
ephemerality of the Church's existence in time, and in some sense that di
mension is present in the Church's voyage through history. It colors the 
Church's evolution and causes a tension in it that impels it to achieve the 
maximum eschatological consummation possible in the present time. Be
cause law belongs to the earthly dimension, in that sense it is an outdated 
dimension of the people of God. But at the same time it is, or should be, a 
historical way of achieving in the present the justice and peace that are 
proper to the Kingdom of God to be consummated at the end of time. 

Still, without this group of features, we cannot properly speak of 
people in a sense which is analogous to what we understand as people in 
the human context. We would only be able to speak of people in the meta
phorical sense. This group of features, however, are still not the principal 
characteristic features of the notion of the people of God. In today's lan
guage the word people has a whole range of diverse meanings. However, 
they are not an impossible obstacle to interpreting the meaning as applied 
to the Church because the expression people of God is understood as in 
the Biblical use of the word, in a sense similar to how it is applied and re
alized in the People of Israel. Accordingly, the Church is a People because 
of the following: 

a) Its members enjoy unity of origin, with common personal and 
vital-ontological-traits that unite them and link them together; mem
bers of the Church share the same heritage. In a biblical context, peoples 
are considered to be formed by the union of families with a common 
bloodline. Abraham is head of the Chosen People, Ishmael is head of the 
Ishmaelites, Ammon is head of the Ammonites, and so forth. In the old 
people of God, Israel, bloodlines go back to the patriarchs, and in a special 
way to Abraham. In the new people of God, these blood links do not exist, 
but there are analogous supernatural bonds that are produced by insertion 
in Christ, in whose divine filiation the faithful may participate through 
grace. Christians have been made into God's children through grace and 
therefore they are brothers one to another (the bond of fraternity). 

b) Because of this nature and its own virtuality, Christians are a co
hesive group conscious of their unity in a way analogous to how it was in 
the biblical context-and still is today in the Middle East-with peoples 
based on the ius sanguinis. This solidarity is essentially manifested in the 
bond of charity, in which the community of affection and mutual responsi
bility (mutual help and responsibility on the salvific level) is rooted and 
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should be carried out to its fullness. But solidarity is also rooted in unity 
of faith and goods in the supernatural order, especially the sacraments. 

c) The people of God show a unity of mission and interests (still in 
the supernatural order) in the context of humanity. All the people of God, 
and not just the Church's hierarchical organization, have been brought to
gether to continue Christ's mission and to be an instrument and sign of 
salvation and a participant in Christ's redemptive mission. 

d) Like the People of Israel as was common in their cultural and his
torical context, the people of God are organized into a higher juridical 
unit. In the case of Israel and other peoples around them, the juridical unit 
was political; in the case of the Church, it is purely religious. In order to 
underline this characteristic, the Church has with varying degrees of cor
rectness been called the perfect society, the primary juridical system of 
law, etc. All of those expressions, taken out of the cultural and historical 
context of the time when they were adopted, tend to accent the Church's 
characteristics as the superior juridical unit or body; the expressions 
therefore reflect the traits of an independent and juridically structured so
ciety analogous to the superior juridical units of the historical moment. 
This structuring as a superior juridical unit implies certain hierarchical 
phenomena without which it would not be possible for the Church to ap
pear in the human context as an independent society of public law, analo
gous to organized, juridically superior societies. And indeed, the Church is 
structured not only as a community, but also as an organically formed so
ciety (LG 8). By the will of its Founder, it includes a hierarchy endowed 
with an authority that in its order-the supernatural order-is not only au
tonomous but supreme. 

The analogy of the people of God points in particular to the external 
and historical aspect of the Church. But, as Catholic theology teaches, the 
Church has an internal element to which the figure of the Mystical Body 
of Christ makes special, although not exclusive, reference. This internal 
element also has cohesive relationships and unifying bonds; it is presided 
over by Christ, the invisible head of the Church, who, through the sanctify
ing action of his Spirit and his gifts and charisms, allows the faithful to 
participate in his divine life and leads them to their proper end. But the 
Church's external and internal elements form a single and unique reality. 
As Pius XII taught in the Enc. Mystici Corporis and Lumen Gentium has 
again repeated, the society endowed with hierarchical bodies and the Mys
tical Body of Christ, visible reunion and spiritual community, the Church 
on earth and the Church endowed with celestial goods are not to be con
sidered as two different things. They form a complex reality made up of a 
human element and a divine element. In a profound analogy, the people of 
God are like the mystery of the Word incarnate (LG 8). 
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3. Social bonds 

The people of God, who are the Church, are shaped by the social 
bonds among the members, and some of those bonds are juridical bonds. 
One characteristic of social bonds is that they are multiple; some appear 
in the strictly internal dimension of the Church, while others appear in the 
external dimension, and finally, some are common to both dimensions, al
though with subtle differences in each. 

In the internal dimension the bonds of unity find one of their expres
sions in the relationship known by the term communion of saints, a com
munity of spiritual goods. The community of faith and the bonds of charity 
are also reflected in the internal dimension. 

In the people of God as an external social group appearing in the 
human historical context, in accordance with what has been said, we can 
distinguish various types of bonds. First there is the bond of fraternity, 
under which the members form a united community. This bond of unity 
may in turn be broken down into a community of faith, a community of 
worship, a community of purpose and the bonds of affection ( mutual char
ity) that should preside over the relations among the faithful. Second, 
there is the hierarchical bond by which the members of the people of God 
are united in a relationship of authority with the proper pastors. 

The Church, the people of God, therefore has a community dimen
sion at the same time that it is organically structured by the hierarchical 
principle; there is a hierarchy in the Church that has capital functions 
granted by Christ himself. 

The set of social bonds is governed by three principles. First is the 
principle of fundamental equality. According to Vatican Council II ,  
among the faithful there is a true equality with respect to human dignity 
and a common action to build up the Body of Christ (LG 32) i.e. , with re
spect to the fundamental condition of the members of the people of God 
and to actions, common to all, that are directed toward achieving their 
end, which is the expansion of the Kingdom of God. The principle of 
equality has a double foundation: first, the common dignity and freedom 
inherent in the condition of being a Christian, a child of God (LG 9), or, 
what amounts to the same, the common dignity and freedom of a human 
being who is a participant in the divine filiation; second, the fact that be
cause of being a Christian, every member of the faithful is a living and ac
tive member of the Church and is called upon to obtain the growth of the 
people of God and to collaborate in achieving the Church's ends (LG 33). 

The second principle is the principle of variety in the path to follow 
and the manner of obtaining the ends of the people of God and of carrying 
out their activities. Under this principle falls the principle of the distinc
tion of functions or ministries. Because of this, "By divine institution the 
holy Church is ordered and governed with a wonderful diversity" (LG 32). 
This principle signifies the deeply rooted and constitutional lawfulness-a 

6 



HERV ADA-LOMBARDfA Introduction to Canon Law Prologue I 

lawfulness that cannot be violated without at the same time violating di
vine law-of the variety of rites, ways of life or apostolate, and it also sig
nifies a necessary distinction among functions. 

Finally, in certain spheres of activities and functions, the distinction 
is governed by the institutional principle. The people of God owe their 
deeply rooted existence to a divine convocation and an act of foundation 
by Jesus Christ, who is the true Head (LG 9). The people of God are, then, 
an institution (see below 4) whose fundamental traits were laid out by the 
Founder, and their history and development depend in the last analysis on 
divine action through His gifts (LG 4). The meaning of this for our purpose 
is that there are a number of activities and functions that are carried out 
by persons who do not receive the mission to fulfill them from the Chris
tian community. Under this principle there are in the Church hierarchical 
functions, as we have stated, that carry with them the mission to exercise 
pastoral power in the service of the community and they are the frame
work of the entire institutional edifice of the people of God. In relation to 
hierarchical functions there is afunctional inequality among the faithful. 
Above all, functional inequality indicates that these functions do not stem 
from the Christian people, but that the functions have been granted to the 
hierarchy directly by Christ . That is the consequence of the Church being 
an institution. 

4. Institution and community 

The one people of God, since it is one, is a complex reality that is 
structured and organized according to two factors: the institutional factor 
and the community factor. Both reflect the Church's two-fold character as 
the medium or instrument of salvation and as the fruit or result of re
demption (institutum salutis and fructus salutis, in the terms used by 
theologians). 

Christ institutionalized the salvific media in the people of God, who 
are the sign and instrument of salvation. The sacraments and all media 
and aids to achieve salvation are found in the people of God. That is why 
the Church is an institution, born of a founding act by Christ . Fundamen
tally, the Church's structure and organization depend upon that founding 
act and not upon the will of the people who compose it. 

In this respect, the term "institution" means a social group based 
upon a special founding act and placed in the service of a specific social 
task that transcends the particular interests of the people who serve it and 
that functions as an objective and permanent end for that group. 

Inequality appears in a special way in the above-mentioned institu
tional factor because in relation to the means of salvation, a member of 
the faithful may be in different positions: as minister and giver of the 
means, i .e. , as pastor, consecrating priest, etc. (hierarchic priesthood), or 
as target and receiver, offering community, etc. ( common priesthood). 
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Being a salvific institution, the Church is configured as an organically es
tablished society, presided over by the hierarchy. Within these institu
tional lines, the people of God appear with an organization of their salvific 
means before which the ministers are organized; the faithful are the tar
gets of their activity. "In order to shepherd the people of God and to in
crease its numbers without cease", says Vatican Council II, "Christ the 
Lord set up in his Church a variety of offices which aim at the good of the 
whole body. The holders of office, who are invested with a sacred power, 
are, in fact, dedicated to promoting the interests of their brethren, so that 
all who belong to the people of God, and are consequently endowed with 
true Christian dignity, may, through their free and well-ordered efforts to
wards a common goal, attain to salvation." (LG 18) 

At the same time the Church is the congregation or meeting ( ekkle
sia) of the disciples of Christ, saved by Him. The Church is the group of 
men and women who have answered the call of God (convocation) and 
who, regenerated by grace and having become the children of God, meet 
or congregate through common bonds in a community of origin, goods 
and purpose that is presided over by the bond of charity and the principle 
of equality. The Church is the fruit of salvation, which also tends to be dis
seminated and intercommunicated ( co-answerability, non-hierarchical ap
ostolic action, Christian community of goods, etc.). 

In this regard, we understand a community to be an organized social 
group in which there are, or at least predominate, unity of origin and of 
concord, which are manifested in common possessions and in common 
and hierarchical relationships. 

An institution arises in the heart of a community. Thus it is not an 
issue of there being two separate levels or two water-tight compartments. 
There are two intercommunicating factors that partake to a certain degree 
in each other. At the same time and in a complex unity, the people of God 
contain both institution and community as proper configurative dimen
sions. 

5. The need for law in the people of God 

As we have just seen, the people of God are structured as an organi
zation and a community by the will of Christ. This organization and com
munity structure is "brought into operation through the sacraments and 
the exercise of virtues." (LG 11) In other words, the people of God are ex
istentially realized by virtue of the dynamism which is inherent in the pro
cess of salvation-as it appears in today's economy of salvation-and in 
the Christian life. Organization is a dimension of those dynamics. 

Indeed, through their own efficacy, some sacraments perform spe
cific functions within the people of God. For example, by virtue of bap
tism the faithful are commissioned to participate actively in the life of the 
Church and to develop the seed of salvation received, with a specific apos-
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tolic vocation. Another example is the sacrament of orders by virtue of 
which a member of the faithful is destined for hierarchical functions to 
sanctify, teach and govern the people of God. The life of the Christian, 
guided and driven by the virtues, tends to be achieved by works and ser
vice to others.  All of that is part of the rich variety of personal vocations 
and charismas. 

Now all of the above postulates a social order in which the people of 
God can find its proper balance . That social order is canon law, which is 
not a superstructure with respect to the supernatural roots of the life of 
the people of God, since it is derived from and postulated by the faithful. 
Nor is it, nor should it be, a unilateral expression of the will of the hierar
chy since , because of the exigencies of the divine constitution of the 
Church, canon law must ensure that there are spheres of autonomy, which 
are needed so that all the faithful may participate in ecclesial tasks. Canon 
law is not something limited to engendering duties of obedience , but a 
guardian of freedom and a way to act responsibly. 

But the need for law in the Church should not be translated into sim
ple convenience, strong though that may be . The juridical dimension is 
necessary because without it the Church is not comprehensible as it was 
founded by Christ. It is the essence of the Christian person, as well as the 
configuration and structuring of the Church, that inherently require jus
tice , which must have a juridical dimension. Being incorporated into the 
Church, having a hierarchical position, receiving charisms, do not rest 
solely on charitable relationships among the faithful, nor on a duty or re
sponsibility toward God. They fit into relations of solidarity and service 
that are based on the requirements of the faithful's condition with respect 
to other members of the Church and on the ministerial nature and func
tion of the hierarchy. Thus they are relationships that involve justice and 
they inherently assume that there will be a juridical order. 

So the fact that there is a juridical dimension to the people of God is 
not considered to be something that, if denied, merely implies a mistaken 
assessment of circumstances (assessment of the suitability or unsuitabil
ity of juridical norms). It is rather a truth about the nature of the people of 
God, who carry the evangelical message; if the juridical dimension is de
nied, it may mean denying the very revealed truth. 

6. Law as a structure of the Church 

As we have said, the necessary nature of law in the people of God is 
based on the Church's structure . And indeed, law is not only an ordering 
of behavior but also a societal structure . 

Frequently law has been defined generically as a lex, a rationale or a 
measurement of social life . But this truth must be interpreted more broadly 
than taking law as a rule of conduct, although in the last analysis, such reg
ulation of conduct is the function of law, to which all other functions can 
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be referred. A somewhat external view of the juridical phenomenon could 
lead to restricting law to the regulation of human conduct: follow such and 
such a procedure, perform these or other acts in this or that manner, etc. In 
that sense, law would be the norms that the subjects, judges, bishops or 
priests, for example, would have to follow in their activities; and there 
would be nothing more to the juridical world. 

However, such a restricted view is not tenable. Certainly the norms 
that regulate a judges' activity-an apropos example-are law. But is being 
a judge anything other than a juridical situation? Is ajudge not installed as 
a judge (not just regulated in his activities) by the law and does he not have 
powers that are juridical in nature? Another example might be the figure of 
the Roman Pontiff. Being the Pope involves charisms such as infallibility 
when teaching ex cathedra; but a member of the faithful cannot become 
Pope by receiving charisms. Charisms are received because of being the 
Pope. It is also true that being the Roman Pontiff implies the supernatural 
realities of being a bishop. But being the bishop of Rome is not the result of 
receiving a certain sacrament. Nor can a person be Pope because of receiv
ing a special plenitude of episcopate, something like being a kind of super
bishop because of the bountiful effects of the sacrament received or of 
some special ontological supernatural realities. Being the Pope is a juridi
cal situation created by divine law, with powers and faculties granted by di
vine law; a person has those powers because of legitimate accession to the 
Supreme Pontificate. And the Pope in the Church is its visible Head, who 
represents a bond of unity. As a last example, we can think of marriage. 
Being husband and wife, being married, is being united by a juridical bond 
which in no way excludes vital and ontological realities, for marriage is a 
function of those realities and assumes that they exist. 

These examples could be multiplied ad infinitum. They show that 
law is not just a simple ordering of behavior. It is also a structure of societ
ies and communities. It can even be one of their constitutive elements 
when the bonds that unite the members and make them into a cohesive 
unit are bonds of that nature. Law orders-it structures and organizes-a 
social group by creating bonds, establishing juridical situations, delimiting 
areas of jurisdiction and independence, granting powers and rights, etc. 
Canon law in relation to the people of God is no exception; law is a struc
ture of the Church and not merely a norm for acting. 

The structural function of law in the people of God has two modali
ties. In some cases it determines or completes the structure and organiza
tion of the Church by creating-legally, contractually, etc.-bonds, 
juridical situations or strictly juridical entities. These would run from fig
ures of the Pope or the College of Bishops to figures of vicars general or 
judicial vicars, including religious or service contracts. Sometimes bonds 
or juridical situations include peculiar charisms (for example, the infalli
bility of the Pope, as mentioned above). They may be embodiments of a 
charism (for example, a foundational charism, in the case of religious), or 
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they may even be the res et sacramentum, in the case of the sacrament of 
marriage. 

Secondly, there are certain juridical structures with a different and 
broader dimension of structural and organizational factors; that dimension 
generally closes the cycle that makes up the structure. Being a Christian, 
for example, involves being a member of the people of God. But neither 
being a Christian nor being a member of the Church is solely or fundamen
tally a situation or bond of a juridical nature. Christians are united in an or
ganization and consequently conform to a social structure through bonds 
of grace, through the action of the Holy Spirit and through the mystery of 
unity that is the Eucharist. Being a Christian is participating through Christ 
in the divine filiation. Being a member of the people of God is being united 
to it by all the mysterious bonds that make up the people of God. Analo
gously, being a priest or bishop is something more than holding a juridical 
position, because it is to have in the people of God a sacerdotal position 
that is much richer than just a juridical position. But being a Christian is 
also being juridically bound to the Church. A member of the faithful is not 
bound to the people of God and the hierarchy by mysterious bonds alone, 
but also by juridical bonds of solidarity and subjection. Likewise, being a 
priest involves a bond to the Church and to its hierarchy, with a duty to 
serve that is a juridical bond. In both cases, law completes the bonding by 
further determinations of a very different nature. 

Together with ontological elements (ontological union), in the 
Church there is a juridical structure without which, given the current 
economy of salvation, something would be lacking in the constitution and 
organization of the Church as a society. This does not mean that only law 
exists in the Church. It also means that in the current economy of salva
tion, ecclesial ontological realities have a complementary juridical struc
ture that completes the structuring and constitutive cycle of the people of 
God as convoked and founded by Christ. Although the bonds uniting mem
bers of the faithful in a common goal and the structure of the Church as a 
hierarchical society are supported by ontological realities tending to move 
toward solidarity among the faithful and toward making and using means 
of salvation, both bonding and hierarchical structure receive their fullness 
through the juridical structure. 

That is the deep meaning of the juridical Church (Ecclesia iuris) .  
This theological truth implies a greater penetration of law in the Church 
than the mere existence of a legislative power. In that sense, the juridical 
system is an organizing structure that, together with ontological elements, 
constitutes and organizes the people of God. 

From such a point of view the basic factors in the juridical structure 
of the Church may be reduced to three: a) Constitutive factors, among 
which are the bonds incorporating the faithful into the Church (the funda
mental bond of being a member of the people of God), together with the 
bond to the hierarchy as a member of it, the creation of minor communities, 
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etc.; b) Organizational factors ( ecclesiastical offices, for example); and 
c) Norms for evaluating and developing the activities and behavior of the 
faithful and the hierarchy. 

With that explanation we believe we have brought out the idea that 
law in the Church is not a superstructure, an extrinsic, added-on organiza
tion that favors the development of the people of God but remains a sup
plementary element. On the contrary, the Church is a juridical Church as 
well as a Church of charity (Ecclesia caritatis); one of its constituent fac
tors is its juridical organization and structure. 

Canon law must therefore be understood as the juridical structure of 
the Church. In that sense, canon law is a set of norms, but not only that; it 
is above all a system of juridical relationships, a complex of bonds that 
unites the faithful and situates them in a certain position ( a juridical posi
tion) within the social body of the Church for the Church's ends. At the 
same time canon law includes that set of factors which creates the above
mentioned relationships, organizes the hierarchy or simply evaluates or 
regulates the behavior of the faithful. 

7. Sacramental bases of canon law 

As we have just said, law is not a superstructure with respect to the 
supernatural roots of the people of God. We also spoke of the organizing 
function of the law. Taking a conciliar text as a basis, we also said that the 
people of God is "structured by the sacraments". Assuming that, we can 
then ask whether the law and the sacraments are related, or whether the 
structures born of the sacraments are different and diverge from the struc
tures originating in the organizing force of the law. We must answer those 
questions by saying that canon law is based on the sacraments (in a spe
cial way on baptism and orders), and that the juridical system of the peo
ple of God in its primary nucleus is the juridical dimension of the lex 
sacramentorum, that is, the juridical dimension of the requirements, func
tions and norms of life that naturally spring from receiving the sacra
ments. A complete study of the subject would involve treating it especially 
in relation to baptism, confirmation, the Eucharist, orders and marriage. 
But to give an example of what we have just stated, we can refer briefly to 
baptism and orders, because they are the two sacraments of greatest im
portance with respect to canon law. 

Baptism is the sacrament of becoming a member of the Church and 
it is the fundamental step in the personal process of salvation. Through 
baptism, a person is incorporated into Christ's body and with Christ 
shares the divine filiation, becoming a participant (consors) in the divine 
nature. By baptism a person also is incorporated into the Church as a full 
member, sharing all its benefits. As theologians say, the sacrament of bap
tism has a number of effects: sanctifying grace, character, etc. But of all its 
effects we are now particularly interested in the following: a) baptism in-
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corporates a person fully into the Church; b) the baptized are destined for 
worship in the Christian religion (LG 1 1) ;  c) the baptized person receives 
a calling to the apostolate and to participate actively in the life of the 
Church (LG 32 and 33; AA 3 and 10); and d) baptism requires living in ac
cordance with Christ's teachings, which tends toward holiness. 

All that we have been saying shows that a baptismal vocation has an 
inherent juridical expression: becoming a member of the Church involves 
a juridical bond. Baptism, with a unity of effects, makes a person a mem
ber of the people of God in all its complexity, including the juridical as
pect, as the Church in its complex reality is one. A vocation for the 
apostolate, being destined for Christian worship, and the ability to partici
pate actively in ecclesial life, assume that a Christian carries a juridical 
patrimony that consists of a set of rights and duties arising inherently 
(iura nativa) from having been baptized. In other words, the rights and 
duties are inherent in the efficacy of baptism, i.e., inherent in the partici
pation in Christ which is the primordial effect of baptism. None of those 
juridical effects is an element superposed by a human legislator. Conse
quently, baptism does not act as a simple condition or requirement of a 
human norm that would give it juridical effect. As we have said, it is a ju
ridical dimension inherent and innate in the radical condition of being 
baptized and participating in the dignity of the child of God just as natural 
rights are inherent in the dignity of a human being. 

What are the consequences of what we have just stated? First, one of 
the fundamental nuclei of the Church's juridical structure as it now exists 
has its origin in the sacrament of baptism insofar as it generates new 
members of the Church and each day produces the bonds that continue to 
constitute the Church. Secondly, the set of human norms that governs the 
activities of the faithful and their position in the Church must be the real
ization and determination of the nucleus of juridical norms implied by the 
condition of a baptized person. In that sense, the norms of human law to 
which we have ref erred must tend toward developing the baptismal voca
tion, and that is the criterion of their justice and therefore of their juridical 
value. Thus human norms are not a superstructure but the cycle that com
pletes the norms inherent in the condition of a baptized person. The rule 
that Saint Thomas established for human law if it conflicts with natural 
law would be applicable to any human norms that did not share those in
herent characteristics: non erit lex, sed legis corruptio. 

Similar reasoning can be used with respect to the sacrament of or
ders. This sacrament produces a unique and essentially different kind of 
participation in the priesthood of Christ. If all requisites are met, and that 
condition also applies to baptism, through the sacrament of orders, incor
poration into the hierarchy is produced, a function within the people of 
God is received, and living in accordance with its own conditions is 
required. All those effects have a juridical dimension and all are the result 
of the efficacy of the sacrament. In the juridical sense and not only in the 
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mysterious sense, the sacrament of orders is a builder of the Church, 
since it adds new members to the hierarchy. That, together with its struc
ture and functions, fulfills a mission similar to the mission of baptism in 
its area by producing and making real the bonds that constitute the hierar
chy. To summarize, the hierarchical structure of the people of God is made 
real through the sacrament of orders. The set of human norms that gov
erns the activity of the hierarchy and its position within the Church should 
embody and determine the nucleus of juridical norms that include the 
condition of being ordained and receiving a mission. 

An analysis of the other sacraments would lead us to similar conclu
sions, if we examined the nature and effects of each sacrament. The obvi
ous conclusion is that there is harmony between juridical norms and the 
lex sacramenti, and also that the sacraments, especially baptism and or
ders, are factors that-on the existential level-make the Church real and 
structure it; and they also structure it juridically insofar as the sacraments 
produce juridical effects. 

The nucleus of the sacraments as inherently juridical norms points 
to the relationship between divine law and human law. That is the subject 
we shall next study. 

8. Divine law and human law 

Law is an order that does not arise solely from a human legislator. 
Specifically and with reference to the Church, the people of God recognize 
that there is a divine order within them that is the base and foundation of 
their whole organization. Furthermore, the ecclesiastical legislator ex
presses himself in a manner that is radically dependent upon divine law, 
also called Christ 's law, and there are a number of historical examples 
that could be cited. The history of the Church, together with the human 
failures that may have occurred in practice gives constant witness to that 
fundamental idea. This dependence has been defended at the cost of per
secutions, schisms and heresies, and reflected in the "non possumus" that 
has frequently echoed through the centuries when attempts have been 
made to deviate from that law. 

This order, called divine law by doctrine insofar as it represents a 
just social order, can be considered to be made up of the following factors: 
1) Foundational norms, given by Christ, which are collected in the New 
Testament or have been transmitted by tradition and which trace basic 
traits of the organization of the Church and fundamental guidelines for the 
social life of the people of God; for example, the primacy of Peter. 2) Prin
ciples and requirements of the lex sacramentorum and in general of the 
lex gratiae, which emanate from the order rooted in supernatural reali
ties. These principles and requirements are distinguished from those in 
the preceding group, although it is not always easy to do so. The phenom
enon is analogous to that of the natural law with regard to human nature ; 
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i .e. , a system of norms rooted in supernatural realities. 3) The principles 
and requirements of natural law that are also valid in the Church; they are 
integrated into the order of salvation but they are fully respected. 

All of the above assumes that there are the following: a) Social struc
tures (relationships, bonds, rights and duties, hierarchical bodies, etc.) es
tablished by Christ and that actually exist once the acts or facts which, by 
virtue of Christ's will are their causes, are carried out; b) Certain princi
ples and requirements that human law must respect and consider as a 
point of departure because it is heavily dependent upon them. 

An excessively literal application of a normativistic conception of 
canon law (which has been justly criticized) causes some theologians to 
show divine law in a rather curious manner and make the notion incompre
hensible to anyone with a minimum of ecclesiological sensitivity. It ap
pears as if divine law were a kind of code of stereotypical precepts that 
could be drawn up by condensing Scriptural texts and statements of the 
Tradition particularized in light of the Magisterium. That would give us a 
totally insufficient, rigid and static view of divine law. The term divine law 
signifies those aspects of Christ's founding will and divine design for the 
Church with consequences that can be related to what in the language of 
human culture we call law. In that sense divine law is in the word of God, 
which lives on in the Church. Revelation-insofar as it shows us a commu
nity congregated to hear the Word, celebrating the Eucharist and the other 
sacraments, and continuously inspired by grace-indicates the fundamen
tal lines of ecclesial order, which is the harmony between pastoral action 
and liberty, obedience and autonomy. Thus, through revelation, the life of 
the Church calls for a consistency between law and the fullness of the 
Word as manifested in sacramental ontology; and also calls for a consis
tency between law and charismatic action. It is coherence that impels the 
faithful and enables them to act lawfully in the service of the community. 

The divine order, however, is not the complete structure, organization 
and ordering of the life of the Church. Beside it there is human law, which 
is not only an additional or supplementary order, because relative to the di
vine one it has characteristic functions that are due to the participation 
granted to the human being in the course of the history of salvation. 

First, the norms given by Christ draw only the grand lines of the 
Church's organization and the fundamental requirements of Christian life 
that are constantly being enriched through history as they meet with new 
realities. Second, the principles of divine law by definition do not imply a 
complete order because they are only principles; that order should there
fore be completed by human regulatory acts. 

At the same time, other facts must be kept in mind. The ecclesiasti
cal Magisterium has the mission of clarifying, fixing and interpreting the 
existence, scope and content of divine law so that it may be observed. In 
addition, knowledge of divine law is not automatically thorough from the 
beginning; its contents are continually being discovered as the faithful's 
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awareness delves deeper into the complex meaning and depth of the 
Christian message and at the same time as its requirements are under
stood when meeting new situations. Last, regardless of recognizing the va
lidity and imperative nature of divine law, we can scientifically wonder if 
the specific nature of divine law is truly juridical or are they norms of a 
different type. That all raises a number of questions that for our purpose 
may be condensed into three: a) the nature of divine law; b) the relation
ship between divine law and human law; and c) the need and means for 
positivizing divine law. 

a) The nature of divine law 

The explicit or implicit answer given by contemporary canonical 
doctrine to the question of the nature of divine law has not been unani
mous. Following a long doctrinal tradition, most authors feel that both di
vine law and human law are properly and truly law. They are two types of 
juridical norms that flow together to govern the Church and are distin
guished by their source or origin. Other authors maintain that only human 
law fits the concept of law and, therefore, divine law, the obligatory nature 
of which they do not question, has a different nature. Some of those au
thors ignore the question of the nature of divine norms (Del Giudice, for 
example). Others have held that divine norms are moral norms in matters 
of justice (Van Hove, Naurois) , or theological-juridical rules (d'Avack), or 
they feel that they represent ethical requirements (Di Robilant with re
spect to natural law), or orders of justice with a similar nature to human 
law (Perez Mier). 

We believe that before we can give an answer to the question of the 
nature of divine law, two things must be considered. First, things are often 
described as divine, natural, or positive law, when, regardless of their na
ture, they are not. Law, imperative norms and binding structures, cannot 
be confused with its determining factors. Neither the nature of things (the 
nature of a person is another matter), nor the norms of common sense or 
prudence are norms of divine law; these are either physical factors or ra
tional factors, but they cannot be considered to be true juridical norms 
merely by themselves. Divine law also cannot be confused with the rules 
of experience, the dictates of juridical awareness or doctrinal truths, no 
matter how universally accepted, so long as they involve only juridical 
wisdom and not an imperative social order. A truth or a wise norm is not 
the same as the law. In that sense, and as we have said, there are many 
rules or factors confused with natural or divine-positive law, without 
being law. True divine law is composed only of a just social order that is 
imperative and binding; it arises from the legislative will of God, and in the 
Church, by the founding will of Christ. 

In the second place, now within the nucleus of norms that we call di
vine law, we must distinguish the elements to which we have previously 
referred: norms, given by Christ, which order and value behavior, or es-

16 



HERV ADA-LOMBARDfA Introduction to Canon Law Prologue I 

tablish bonds and situations within the people of God. There are princi
ples of order and requirements of justice that are inherent in a Christian 
person and in the nature of the Church. They may be immutable or they 
may be relative to the Church's history and the constant emergence, trans
formation, or disappearance of various situations. 

If we look at the problem this way, there is no doubt-nor does doc
trine any longer doubt-that the first group of elements of divine law is 
what is properly and truly law. It is an order with all the facets that belong 
to the notion of law: social, just, imperative, intersubjective and historical 
(i.e. ,  currently in force in history). Relative to this last facet, we would like 
to add a few words. These norms were historically dictated by Christ, an 
actual man, with powers as such, although by virtue of the hypostatic 
union. And these norms are in force in human history because of the bind
ing force of Christ's will, for, through the sacraments and the Church itself 
as the sacrament of salvation, the divine elements that constitute those 
norms are present and stay in history with all their original force. 

As for the second group of the elements of divine law, they are also 
law; that is, they have a juridical nature but act as what they are: princi
ples and requirements. In human law there are also such principles. They 
are either established in declarations considered to be fundamental laws 
or inherent in an organized State in accordance with political doctrine, 
ideologies or governing mentalities. They are collected as juridical princi
ples or recognized as requirements of the current juridical order. Those 
principles and requirements act as informational factors and as limitations 
on the use of power; power can do nothing against them, from issuing 
laws to issuing administrative acts. But since they are not complete norms 
and because they are consequently general rather than specific, they do 
not acquire full regulatory efficacy until they are completed by legislative 
activity. Similarly, the principles and requirements of divine law in the 
Church act as shaping factors, as limits on the activity of the ecclesiastic 
hierarchy and as a necessary basis for human law; but they cannot have a 
greater juridical effect until they are developed into real norms because 
they are general and non-specific. In addition, it is advisable to note that 
many of those principles and requirements are not_expressed by one pos
sibility alone, but by several; thus for them to be fully effective, the legisla
tor must opt or choose among them. 

b) The relationship between divine law and human law 

There has also not been complete agreement in doctrine concerning 
the relationship between divine law and human law. For the majority, di
vine law is the foundation of human law; divine law prevails over human 
law and converges with it in governing the life of the Church. Since divine 
law is the foundation of human law, the content of human law is deter
mined by and is the conclusion drawn from norms or principles of a divine 
order. Human power receives its authority from divine law. Bellini, for his 
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part, has described human law as an autonomous system of law but mate
rially and formally subordinated to divine law. Bellini holds this opinion in 
contrast to other authors who, whether or not they deny the juridical na
ture of divine law, understand human law to be constructed as a primary 
system of law. They consider it to be original (the juridical effect of its 
norms does not derive from any other system of law, not even the divine 
order), and self-sufficient (any situation or social relationships will find 
an applicable norm in the human system without having recourse to the 
divine order as such). 

Divine law and human law together form a single juridical system. 
The principle of unity between divine and human law is threefold. First, 
the Church's basic juridical structure (juridical bonds among the faithful, 
the hierarchical organization of divine law) exists because of divine law. 
All other structures are derivative, complementary or historical forms de
veloped from that basic structure. At all times in history, all other struc
tures are integrated  into the Church's basic j uridical structure and 
together with it they form the complete structure of the people of God. 
Second, people have authority and that authority is one source of law, by 
virtue of divine law. Human authority is not original per se and does not 
receive its strength from the members of the Church. Lastly, all social real
ities within the Church, even if only inchoatively, have their own embry
onic order (the law of nature in some cases, the law of grace for the rest). 
From that order, the human legislator, by the method of determination or 
of conclusion (S. Th. , I-II, q. 95, yr. 3), deduces a positive norm. Under 
these three principles, divine law and human law form a single juridical 
system of law. 

Together with their unity, the two types of law have a hierarchical re
lationship. Divine law is the fundamental law, the necessary basis and the 
limits of human law. That is why human norms that conflict with divine 
law are disaffirmed by divine norms (true higher canonical authorities, in 
the words of Journet). Because they are of a superior rank, divine norms 
can cause the invalidity of human norms in some cases, and can always 
make them illicit; but human norms can be reformed or adapted if, with
out conlicting with divine law, they prove to be inadequate to it. 

c) The positivation and formalization of divine law 

The problem of the positivation of divine law has been raised only by 
authors who either deny the juridical nature of divine law or who hold that 
divine and human law are two separate systems of law. Those doctrinal 
stances do agree, although with some strong differences, that a divine 
norm is not transformed into a juridical norm in the canonical system un
less it is formally accep ted by positive human law. By the act of accep
tance-canonizatio, according to an expression coined by Del Giudice
divine norms are transformed into law and specifically, into canon law. 
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Having said these things, it is superfluous to add that we do not think 
that this theory of positivization seems right. Divine law in the Church is 
not a different system of law from human law. Both divine and human law 
are a single juridical order. Divine law needs no approval or acceptance by 
ecclesiastical powers to be the law that is in effect. Rather, the opposite is 
true, as Bellini says; human law is objectively subordinate, both materially 
and formally, to divine law. This does not mean that the need to positivize 
divine law should be rejected out of hand. On the contrary, it seems that 
properly taken, positivization is true to the very nature of law because law 
is essentially a historical system; it is a historical and temporal dimension 
of human reality, and at the same time evolving. This raises a question. 
Only an imperative system that goes back to a historical factor in its force 
and immediate source can be considered to be law. Otherwise, as in the 
case of lex aeterna, it cannot be called law even if it is obligatory and 
binding. Therefore, divine norms cannot be called law if they cannot be 
traced back to a historical factor. Catholic theology has overcome that dif
ficulty in the case of natural law. It states that natural law is promulgated 
(the passage to historical efficacy) in human nature itself in the form of 
first principles of practical reason and as a person's requirements. In the 
case of divine positive law, the passage toward being historical was made 
by Revelation, which is a truly historical event, and by the existence of 
those realities of which positive divine law is its juridical dimension. All 
that is true, but it is not the complete answer. To see the subject in all its 
complexity it must be studied first in relation to 1) the effective operating 
capacity of the norm; then 2) the perfecting and integrating function of 
human law; and finally 3) the types or forms of positivization of the law. 

1) Whether divine or human, a juridical norm is a ruling act or man
date from the very moment it is promulgated. After promulgation, it is in 
force and is binding upon its subjects. But a subject is a free being and may 
refuse to comply with the law. If a person does not obey, the norm loses 
none of its force, but it has no practical force. Similarly, a member of soci
ety has an imperative order that arises from the requirements of the per
son's dignity (the law of nature or natural law) . However, society may 
impose on itself a system of laws that are accepted as effectively function
ing and valid but that are not in harmony with the natural order. In this case 
too, natural law is still binding and obligatory, but it is de facto ineffective. 
Society as such is governed by a system of norms that, even though they 
are contrary to divine law, are accepted and obeyed as laws governing the 
social relations of the members of society. In this case, divine law will in 
fact be outside of the legal system that actually governs society. In that 
sense, there can be no doubt that divine law by itself is effective in the life 
of a society if it has been accepted by the society. However, it is one thing 
that acceptance by society produces effective operability of the divine 
norms in social relationships, and a very different thing that causes them to 
be binding. 
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But such a problem cannot properly be raised in canon law. The 
Church is not merely a human society but an institution, the people of 
God, founded by Christ, who is both God and Man. It is also the Mystical 
Body of Christ which receives a continual and vital inflow from its Head. 
The will of the Church, qua social body considered institutionally, identi
fies itself with the Divine will, and it accomplishes this through a union of 
its own will with that of God (hence her theological claim to be the Bride 
of Christ) . The Church is so by virtue of constitutional law-against 
which the will of those who are baptized has no powers-and it is so by 
virtue of the supernatural and charismatic realities of its very being. The 
people of God that continue Christ's mission are constitutionally and ob
jectively ordered for the purpose of establishing the divine order in all as
pects of human life. Thus all of divine law is received into the Church 
constitutionally and completely. It is true that human powers, because 
they are not infallible, can issue erroneous norms and even positively un
just norms. But as we were saying, such laws are invalidated by higher ca
nonical instances. 

There is, however, one fact that qualifies what we have just said. The 
constitutional reception of divine law means what we might call "the con
stitutional will to comply with it"; but that does not mean that divine law is 
totally and fully known. The same happens here as with the truths of faith. 
From the beginning the Church has totally accepted revealed truth; but 
that does not mean that there are some truths that are unknown at any 
given moment in history or only imperfectly understood. However, the en
tire deposit of faith, whether known or unknown, is radically accepted. 
Likewise, certain norms of divine law may be imperfectly understood or 
even unknown, and consequently may not be followed or are imperfectly 
followed. But this is always a process of learning or experience and it is 
not inconsistent with a radical and constitutional acceptance of these 
norms. Even so, this becoming aware by the Church is a phase in the pas
sage to the historical existence of the divine norms, at least with respect 
to the fullness of the passage to the historical efficacy as law. It is in this 
sense that divine law needs to be positivized. By that we must understand 
not its radical acceptance within canon law by an act of human authority 
nor its transformation into law, but its passage to coming into force in his
tory by an ecclesial awareness of its specific content. Thus a simply mag
isterial statement or universal reception by the sensus fidei-as a point of 
faith-is sufficient for an unknown or disputed norm in divine law to have 
an immediate historical efficacy; it must then be accepted by the faithful 
and by the hierarchy as a juridical norm. For a little-known divine norm, a 
magisterial statement sets the content depending upon the degree of 
knowledge reached at any moment in history and makes present the "con
stitutional will to obey it". But it does not presuppose nor require an act of 
reception ex nova by the authorities. 
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To understand the precise limits of the idea of positivization, we 
need to spend some time on clarifications. A juridical order that has al
ready been formed is not merely a confused and scattered set of norms of 
equal value. The system has guiding and informing principles, different 
types of norms with different force, different mechanisms for applying the 
laws, different embodiments of each of the acts concerned, and different 
requirements needed for each of the factors in the system to be valid or 
for giving each a certain value, and so forth. This is a technically struc
tured order that conditions and, through its technical mechanisms, shapes 
the force and application of the law. In sum, a juridical system that has al
ready been formed is a formalized system . What does formalization 
mean? It consists of giving a technical character to the different factors 
and elements which make up the law by means of the granting of a partic
ular form, the attribution of a precise efficiency, in themselves and with 
regard to others, the supplying of technical instruments for the fulfillment 
and the guarantee of its efficiency, the establishment of conditions and 
requisites in order for these elements and factors to be valid or efficient, 
etc . Through this there is a tendency toward fully seeing to the guarantee 
of the function and value of each juridical element or factor within the 
context of a concrete system of law. 

In the face of this reality which originates by virtue of the need for 
certainty, security, and justice in the juridical order, positivization must be 
completed by formalization. For this reason, divine law once positivized 
must be integrated by means of formalization through ecclesiastical 
norms which complete it or which establish the mechanisms that guaran
tee its applications, etc . Thus, for example, the ius conubii (the right to 
marriage )-a natural right-is formalized within the canonical system of 
law through the establishment of its limits (capacity), requisites for its ex
ercise, the form of the celebration of marriage and the correspondent reg
istry attesting to its existence , nullity or separation procedures, etc . 
Without this opportune formalization, divine law would only imperfectly 
be integrated within the canonical system of law since it would be pending 
upon good will and a correct sense of justice on the part of those who 
must fulfill it and apply it for social effectiveness. By integrating divine 
law within the whole of the mechanisms granting it a technical character 
formalization places at its disposal all the resources it needs in order to be 
applied correctly. 

From what has been said, it follows that non-positive divine law 
must not be confused with non-formalized divine law. Furthermore, it is 
possible to come across a pre-formalized divine law, that is, divine law 
which is lacking the adequate and desired formalization. 

2) Having examined the first point, we may now pass on to the sec
ond. There are two other types of norms or principles within divine law, 
together with a primary nucleus of norms that completely govern a social 
relationship: a) norms that indicate a generic juridical relationship , that 
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are made concrete by human norms; b) principles and requirements inher
ent in the realities of Church history, in its developmental sphere and in 
the advent of new structures. In these new situations there is also a nu
cleus of divine order (natural law or the law of grace) that human law 
must respect (principles and requirements). In all those cases there is one 
constant: an order that needs to be completed by human law. That is espe
cially true for the second case where, rather than an incomplete order, 
there is the first instance of an order. 

Evidently in both of the above cases, the legislator's function is prop
erly authoritative: 1) because it completes the natural or supernatural 
order with a positive law, without which social relations could not be fully 
regulated due to their indeterminateness; 2) because-and this is valid 
only for a new or changed situation-the hierarchy has the mission of gov
erning and regulating social life, and consequently of recognizing or not 
any new situations of human origin, always in accordance with justice. 
These have a human origin because they are historical developments 
driven by human actions, although they may obey an influence from the 
Holy Spirit. Under that principle, the order initiated in these situations is a 
requirement of justice that binds the legislator at the time of regulating 
new situations, but it is not perfected in its nature in the juridical order ex
cept by recognizing the newly created situation. Before there is recogni
tion, we can speak of the demands of justice, but not of fully developed 
norms. In those cases, positivization is required and is authoritative . But 
positivizationperfects (completes the order) and integrates (the divine re
quirements or principles become integrated within the completed human 
norm), so that the nucleus of divine law that may exist possesses the 
proper force of such law (St. Th. , I-II, q. 95, a. 2). 

3) Finally, we shall make a few brief comments on the methods of 
positivizing divine law. Positivization produced in the process of integrat
ing divine law into human law is related to the sources of human positive 
law. These are principally law and custom, but also the integrating func
tion of a judge in specific cases, and doctrine under c. 19 of the CIC. But 
positivization understood as discovery and awareness of divine law takes 
place in the Church in different ways, as we have repeatedly pointed out: 
the ecclesiastical magisterium, canonical and theological doctrine, the 
sense of faith and even the social dynamism of Christian life lived and pro
claimed according to convictions born of having true charisms or a sense 
of faith. 

In this regard we must point out the close connection between faith 
and ecclesial life. Catholic faith is essentially dynamic; it operates as the 
root and source of Christian life, which finds its dynamic strength, its 
value and justification in faith. Therefore a norm that is believed through 
faith is necessarily an operative law. A norm taught and believed by the 
Church is for the Church (for the social body considered as such and for 
its members) a norm for acting and living. A norm that was taught and not 
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embodied in legislation would be a scandal-a contradiction between 
faith and works; it would not accord with the essential nature of the 
Church as the sacrament of salvation. It would be a clear case of human 
law that was not law but a corruption of law (tyranny). And that is be
cause faith is a norm of acting. Thus the discovery of a truth that involves 
a norm of acting (divine law) is a positivization of divine law by the very 
force of faith and the constitution of the Church. In the Church there can 
be no break between faith and the Church's juridical order. Such a break is 
condemned from the start to have no juridical force by the Church's con
stitutional and foundational norms that receive, once and forever, all of di
vine law. 

II. THE SCIENCE OF CANON LAW 

A. Juridical Knowledge 

l. Preliminary considerations 

Law is a dimension of social reality that gives it order. Law is the ra
tionale or measure of social life, presided over by the principle of justice. 
In part law is a given order (natural and divine-positive law), in part it is 
man's creation. It always requires a moment in time when it is put into 
practice-living in accordance with the law, which is living in accordance 
with justice. 

In order to be created, law needs to be legislated in accordance with 
its nature; to be lived, it needs to be known. In both cases, although with 
differences, it is necessary to have criteria, a working method and a cer
tain amount of knowledge. The same occurs in the other facets of the life 
of human beings; to obtain something, to perform an act properly, it is not 
enough to want to do it, it is necessary to know how to do it. 

Being a jurist or, in general, living according to law is knowing how 
to do so. It assumes a specific intellectual habit (dianoetic) that consists 
in knowing how to make a just social order within Society. Similarly, being 
a canonist is having an intellectual habit directed toward establishing a 
just social order within the Christian community. Finally, being a canonist 
consists in being a technician in justice, which is a necessary dimension of 
the people of God. 

2. Knowledge and juridical reality 

Law and science are not and cannot be confused. Law is a reality 
that exists outside the mind; it is an objective order belonging to intelli
gent beings, and it is more than just a simple idea. But the fact that there is 
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an order of intelligent beings emphasizes the necessity of the participation 
of the human mind so that this order may exist. What is the role of this 
participation of intelligence? Is it pure knowledge, or is it also an opera
tion that produces, or to put it more exactly, constructs the law? 

As we were saying, the law is both a given reality, an object of know
ing, and an operable reality that can be constructed, an object of action. 
Indeed, if we look at law in relation to its legislative phase, no one can 
doubt that the law is something drawn up by human beings. Laws are so
cial regulations that humans establish according to criteria of various 
types (technical, juridical, political, for civil society, or pastoral, for canon 
law, etc.). But social reality is not itself a subject without being normative. 
In society there is an innate order, or also, in the case of the law of the 
Church, an order established by Christ. These are sectors of juridical real
ity that the human person knows, but does not create. In that case, reality 
is something that can be known. 

In addition, from the point of view of applying and complying with 
the law, it must be known to be lived. There is, then, an indubitable cogni
tive dimension in this way of looking at it. Moreover, for law to be lived it 
must be concretized. What do we mean by concretized? Jurists usually 
also say it must be complied with, or more precisely, applied. A norm or a 
duty exists from the time it formally takes effect. Norms and duties are, 
nevertheless, categories that must be realized by being applied to the so
cial reality that they are designed to shape. The process of applying the 
law is precisely one aspect of constructing the law in its primary sense; it 
is the reality justly organized, as it is understood by the doctrine of juridi
cal realism. Consequently, living the law (in its normative sense or sense 
as a juridical structure) is, at the right time, a process of constructing ju
ridical reality, a product of knowing how, as we previously mentioned. 

3. Science and decision 

Knowing is proper to science; operating or constructing requires art 
(according to the ancient classic term) or technique (in modem terminol
ogy). Thus, we need to distinguish the science of law in a general sense 
from the technique or art of law. 

Theoretically and generally speaking, the concepts of science and 
technique or art are different. For example, there is a science of specula
tive knowledge of painting. A connoisseur of painting knows about artists, 
paintings, the different schools of painting and can even be a critic or 
make appraisals. Along with the science, there are various degrees of the 
art or technique of painting. Those who possess it are called artists, ex
perts, etc . ,  depending upon the degree and type of art or technique that 
they possess. They are the ones with the skill to paint a picture, reproduce 
it or restore it. This skill or talent is not called science, but art or tech
nique. 
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However, the science and technique of law are not separate con
cepts. On the contrary, the so-called technique of law is integrated into sci
ence as one of its instrumental factors. This is so because juridical science 
is not a speculative science, but a practical science. 

The purpose of speculative science is simply to learn about an ob
ject, and its work terminates with the knowledge obtained. Whether the 
object is in itself something given or whether it is also something that can 
be put into practice is irrelevant because in either case speculative sci
ence tends only to learn about it. 

On the other hand , the purpose of practical science is to do some
thing, something which is formally considered as such , that is, the pur
pose of operation. A practical science is knowledge intentionally directed 
to achieving the purpose. It therefore follows that in a practical science , 
the idea of doing something specific governs the method and the specific 
of investigation. 

But making law at the time of producing it, applying it, is not purely 
knowledge nor just having a skill. It requires a decision to be made in 
which the will p lays an important role. The decision is the product of ju
ridical prudence. The science of law is directed toward this kind of deci
sion and enriches the cognoscitive dimension (it does not suffice to want 
something; as we said earlier, it is necessary to know how to do it). In ad
dition , in the final analysis, the aforementioned technical factors come to
g ether to make a decision possible. Thus there is between juridical 
science and juridical prudence a connection that integrates them into an 
intentional unit. 

Next we shall analyze the subject from a panoramic viewpoint. We 
shall present an overall view of juridical knowledge , together with more 
details of the notions of juridical science in the strict sense and juridical 
prudence. 

4. The formal aspect of juridical knowledge 

The Church or the people of God have a juridical dimension in which 
there is a juridical order that can and should be known, although it is not 
the only aspect of the Church. Through the juridical order we can estab
lish a preliminary description of the specific nature of canonical science 
in a general sense. The object of juridical-canonical knowledge is the ju
ridical aspect of the Church. That is the purpose of studying it and learn
ing about it. But this is only a preliminary and negative way of delimiting 
juridical-canonical knowledge. It tells us that canonical science does not 
study other aspects of the Church as its proper objects, and it does not 
study the juridical aspect of civil society or of non-Christian religious 
communities; but it tells us nothing more. This criterion would be valid 
only if no other science were devoted to the juridical aspect, for from the 
moment that there is no juridical aspect, other criteria have to be used. 
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One thing we must remember. Since sciences are particularized by 
their typical way of conceptualizing ( modus definiendi et enunciandi) or 
by the formal perspectives of conceptualization, the juridical aspect of the 
Church can be the exclusive object of canonical science only i if it is cog
noscible or can be grasped in a single form of conceptualization, that is, 
from a single level of abstraction and from a single aspect. But is that the 
case? 

It is indisputable that the juridical aspect of a society is generally not 
the object of a single science. Law is an object of study and learning by 
philosophy. Law can be studied from the sociological point of view. It can 
be learned about theologically (sub ratione Deitatis and according to the 
light of Revelation). It can be studied from the angle of political science, 
as an instrument of order and government, etc. The juridical dimension of 
the people of God is also the object of various sciences, although naturally 
in different ways. The juridical dimension may be studied by dogmatic the
ology, according to its own mode of conceptualization. It can be the object 
of morality insofar as it binds the conscience of the faithful. It can be the 
object of pastoral care, as an instrument of the action of pastors, etc. 

However, none of these ways of studying and learning about the law 
of the Church gives us specifically juridical-canonical knowledge. When 
we say that a jurist is a man of law, or that a canonist is a technician of the 
ecclesial and just social order, we are referring respectively to the study of 
law or of canon law from a particular perspective. That perspective is typ
ical operativity or the typical way in which the juridical concept operates 
in social life. What we have here is a consideration of the juridical dimen
sion as something that, according to its nature, operates effectively, 
ordering the social life of a community of human beings. Thus typical op
erativity refers to the structuring and ordering action on social life by 
means of specific bonds, relationships, requirements and mandates. 

We say specific because there are many bonds, requirements and 
mandates that are not the object of the science of law because they are 
not juridical. The juridical aspect is limited by the note of strict justice, 
equality and intersubjectivity. Intersubjectivity, or otherness, according to 
many authors, means the relationship of human beings with each other, a 
relationship that is dominated by the feature of exigency which is the 
binding force. This requirement arises immediately from the position of 
each person with respect to the others, like something inherent in the re
spective positions in the social environment or in the relationships among 
the positions. And these are not the bonds that exist between human be
ings and God. 

Now we have described the limits of the formal aspect (formal ob
ject quad) of juridical knowledge: human sociality seen sub ratione iuris, 
or what amounts to the same, sub ratione iustitiae. In other words, we 
are speaking of when juridical knowledge is presented as a requirement of 
persons with respect to other persons, either because of their personal 
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condition or because of their social condition. Saying that we have delim
ited the formal aspect of juridical knowledge is equivalent to saying that 
we still need to indicate the final and specifying element: the formal per
spectives of conceptualization. That is true, but since the specifying ele
ment operates at different levels of abstraction, it means that juridical
canonical knowledge in general has various degrees or levels with the 
common characteristics that have been indicated above. 

5. The different levels of juridical-canonical knowledge 

There are four levels of knowledge about juridical reality in the 
Church that we can identify in accordance with most recent philosophical
juridical doctrine: fundamental, scientific or canonical science in the 
strict sense, casuistic and prudential. Of these four, only the first two are 
science properly speaking (knowledge through cause, with general valid
ity). The difference between the fundamental and scientific levels lies in 
the fact that the fundamental level operates in the plane of ontological ab
straction, whereas the scientific level operates as a phenomenological ab
straction. 

a) The epistemological nature of the fundamental level is determined 
by its operating on the abstract plane of ontological knowledge, but it is il
luminated by the light of Revelation and its object is the people of God's 
natural and supernatural social realities. The fundamental level studies ec
clesial juridical reality as requirements of Christians and of the Church, 
because of its nature, essence and qualities, that is, in accordance with the 
formal object of juridical knowledge. Juridical knowledge at the funda
mental level explains and includes juridical ontology (the most intimate 
being and the ultimate causes of juridical-canonical reality) and juridical 
axiology (value judgments). It takes the form of a typical degree of juridi
cal knowledge that is different from other types of knowledge because it 
operates on a different plane of abstraction; therefore juridical knowledge 
is conceptualized, defined and expressed in its own distinctive way. That 
leads to the creation of concepts, to the adoption of a notional lexicon, to 
judgments and proposals, and to the use of a certain method, all of which 
are typical. Although the terms used at the fundamental level may be iden
tical at times to the terms used at other levels, the conceptual content
that is, the idea they express-is different. 

It is this formal perspective of conceptualization and the methodol
ogy that make juridical-canonical knowledge autonomous and unique. As 
a knowledge readily obtained it exists scattered throughout magisterial 
texts, theological works, writings on canon law, etc. But doctrine has not 
yet drawn up a scientific corpus as has, for example, the philosophy of law 
(with which it is not to be confused, although it takes some elements 
therefrom). Furthermore, there are many canonists who appear not yet to 
have realized that this is an autonomous type of knowledge. They have 
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been rightly accused of indiscriminately mixing philosophical, theological, 
moral and juridical elements in their works, with the consequent confu
sion of substance and methodology. One of the reasons supporting the ac
cusation is that they forget the uniqueness of the fundamental level. For 
example, to cite Saint Thomas's definition of law or the Suarez' definition 
of subjective law (at an ontological level) and say that these are defini
tions of law or subjective law at a scientific level is to confuse cognosci
tive levels; such confusion is incorrect in good gnoseology. Similarly, 
when a magisterial or pastoral document, such as conciliar documents, 
speaks, for example, of the rights or duties of the faithful, these are nearly 
always notions obtained at the fundamental level (requirements for a 
Christian life, for example), and do not always or necessarily mean a right 
or duty in the technical-juridical sense. They may be requirements that in 
good juridical technique are included in diverse technical concepts or in
struments: juridically protected interests, procedural norms, guarantees, 
particular ways of organizing the ecclesiastical hierarchy, etc. The same 
caution should be used in reading the writings of many tradition-oriented 
canonists. 

Hopefully this science, which could be called the fundamental the
ory of canon law, will soon find specialists in whose hands it will become 
a consistent and well-formed scientific body of knowledge. 

We can inquire if the fundamental level is necessary for a complete 
knowledge of juridical reality in order to implement it. The response can 
be none other than affirmative. Because of its configuration, the social di
mension of the people of God has inherent in it certain principles of order, 
requirements and values. In this sense, Christian life has requirements that 
arise from being the true Son of God; a Christian has a dignitas that im
plies certain personal values, and autonomy (libertas); a priest has a deep
seated mission to achieve; the Church has its own typical characteristics, 
etc. It is not therefore possible for the law to implant a truly just social 
order if the inherent nucleus of order is not known and respected, for the 
inherent nucleus is truly a just and social order. But learning about the in
herent order is the proper business of the fundamental level, because we 
need to know the intimate essence, nature, values and order of reality, that 
is, juridical ontology and axiology. And it can be learned only at the ab
stract level of fundamental theory. The fundamental level studies both the 
natural and divine-positive juridical order, and also positive human law, 
but obviously, from its own perspective. That is why it does not study pos
itive law technically, but ontologically, in its most deeply rooted final 
causes, that is, its essence, function, justification and assessment. Thus it 
tends to grasp the juridical reality of the people of God at the ultimate 
roots. 

b) The second level of juridical knowledge is the scientific level. 
Here we have the science of law in the strict and most proper sense. 
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Juridical science is characterized as a phenomenological knowledge. 
Because it is a science, it asks about causes, but its purpose is not to grasp 
the final causes, which explain juridical reality as a whole (final causes 
are the purpose of the first level). Juridical science is concerned only with 
proximate and apparent causes ("apparent" means a cause that can be em
pirically grasped, for example, a promulgated law, or custom, a judicial de
cision, a contract, etc. ) .  It is distinguished by the particular kind of 
analysis that it uses in conceptually determining juridical-canonical real
ity; that is, by its formal perspective of conceptualization. A little further 
on, its characteristics will be explained in greater detail. 

c) The third level, which is not properly a science or is scarcely con
sidered to be one, is represented by juridical casuistry. 

Saying that it is not a science or that it is scarcely a science is not 
meant pejoratively. We are trying to refer to the fact that it is not very the
oretical or abstract, but because it is practical, it can be a useful tool in the 
world of law. To say, as some authors have said, that casuistry is the grave 
of true science is an obvious exaggeration. 

The purpose of casuistry is not to analyze juridical reality in a theo
retical way, but to synthesize conclusions derived from the preceding lev
els to settle possible cases (those that have taken place or have yet to 
occur) with all the circumstances that make them singular. Casuistry is 
abstract to a certain degree, since is does not resolve real situations (as 
does a judge who hands down a decision), but resolves typical cases, past 
or possible situations. Casuistry is a knowledge of types (it especially 
studies cases as types) and of essence; it is not immediately practical and 
existential. 

d) These three degrees or levels exhaust juridical knowledge, which, 
while having a practical dimension, mainly deals with pure knowledge. 
But, as we have said, there is another level that basically consists of deci
sions, although knowledge is implied. Decisions apply law to real life, to 
particular situations that really exist. This level of juridical knowledge 
concerns the act of legislating, judges' decisions, fulfilling a duty, exercis
ing a right, or acting in accordance with justice and the law. This kind of 
decision, which is not the conclusion of a logical syllogism nor an arbi
trary act of the will, is the result of a virtue (law belongs to the scope of 
that which is doable): juridical prudence. 

The prudential level is not at all abstract or generic. It is an imple
menting knowledge, immediately practical, which introduces just deci
sions that organize society in real life. Such decisions are made at an 
absolutely unique moment that is irreplaceable and unsubstitutable. The 
characteristics of the prudential level are immediate practicality and 
synthetic knowledge because theoretical knowledge is applied to real-life 
situations with all their particular circumstances. 
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6. Autonomy and interconnection among the different levels 
of juridical knowledge 

Each of the levels of juridical knowledge studied is characterized by 
its particular formal perspective of conceptualization. The prudential level 
must be excepted because we cannot strictly speak of conceptualization 
since there is no degree of abstraction. But therein lies its specific differ
ence. 

An important consequence of the different perspectives is the auton
omy of each level. Scientific autonomy means that each particular science 
( each level) has its own method and specific conceptual apparatus that 
correspond to a formal perspective or manner of intellectually harmoniz
ing with juridical reality. Each science has in itself the necessary tools to 
reach the truth from its own perspective. In that sense, fundamental the
ory and canonical science have a certain specific autonomy in relation to 
each other, as has prudential decision, as we shall see at the appropriate 
time. 

But also, none of these levels of knowledge can claim to be exclusive 
because each is totally insufficient to know and implement the entire ju
ridical order. Each gives us one perspective, one view-or more precisely, 
one version, since understanding is not purely passive; and so we have dif
ferent conceptualizations-of the truth of the obj ect, which is not the 
whole truth. 

The basic insufficiency of each of the levels of juridical knowledge 
shows the need for a connection between them. The connection appears 
in their orientation towards applying the law, in the note of practicality 
that at one stage or another is proper to all levels of juridical knowledge. 
In all of them there is a continuity of tendency and direction. But above 
all, the fact that there are different levels indicates that juridical reality 
cannot be approached at any one level alone and that an integral imple
mentation of the social order requires a knowledge of juridical reality at 
all levels, held together by the same connection and in the existential one
ness of the cognoscente. 

It could be thought that the connection consists of the fact that they 
are levels of the same knowledge and not of different kinds of knowledge. 
This proposal does not account for the fact that each level has its own typ
ical method of conceptualization , its own formal perspective of conceptu
alization, and that is precisely what formally distinguishes each from the 
others and particularizes each kind of knowledge. 

Thus we have distinctions and autonomy, due to the incapability of 
the human mind to know juridical reality in its entirety, but only from dif
ferent perspectives, in different modes of conceptualization and by differ
ent methods. And we have the necessary connection, because the thing 
that is learned about is one and the same object. These two characteristics 
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must not be overlooked, just as one cannot be downplayed in favor of the 
other without incurring an incorrect gnoseology. 

How does each level operate with respect to the others? By data, 
which are the truths that serve as the point of departure but which do not 
become a part of a different level from the level where they were obtained 
except through conceptualization and treatment in accordance with the 
perspective and method proper to each type of knowing. 

Accordingly, there are two errors that must be avoided. The first is 
methodological confusion and the indiscriminate use by one science of 
the concepts and results obtained by another science. The second is con
verting the autonomy of the different levels into self-sufficiency, propos
ing or following a total methodological purity. On the other hand, 
scientific rigor and the needs of knowledge require formal methodical pu
rity; it does not consist in ignoring the data from other sciences, but in not 
using the methods of other sciences, in not pursuing the study of the ob
jectives belonging to other sciences, and in not indiscriminately transfer
ring results from one science to another. 

7. Canonical science 

Science is the name given to the knowledge of something through its 
causes (cognitio certa per causas). With this meaning of the word sci
ence, few fields of knowledge merit the name better than philosophy, and 
within philosophy, metaphysics. But in modern times, especially from the 
19th century onwards, one specific type of knowledge that has been truly 
developed in the last two centuries is called science by antonomasia; it is 
phenomenological knowledge, that is, knowledge that tends to grasp the 
object through its proximate causes and apparent qualifiers. The episte
mological characteristics of this kind of knowledge differ substantially 
from ontological knowledge (which is proper to philosophy or to the fun
damental level) . Thus the philosophy/science contrast is frequently made, 
as if they were two specifically different kinds of knowledge. When in the 
preceding section we distinguished between the fundamental level and 
the scientific level, we were indicating that the fundamental level tends to
wards ontological knowledge, whereas the scientific level is a phenome
nological type of knowledge.  This implicitly allows for a scientific 
knowledge (cognitio certa per causas) that is different from ontological 
knowledge. At the same time it means that we can name this cognoscitive 
level as juridical science, the scientific level, etc . ,  using the terms in this 
restricted sense. 

The development of juridical science strictly speaking can be said to 
begin with the historical school (Savigny, Puchta, Eichhorn, etc.) ; it re
ceived a strong impulse with Ihering and German dogmatics (Windscheid, 
Giercke, Enneccerus, Laband, Jellinek, etc.) . The fundamental contribu
tions of Roman jurisconsults were the basis of continental law for centuries 
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and were mostly in jurisprudence, in its day a monument without peer to ju
ridical prudence and technique. Glossators, commentators and others who 
were lawmakers and canonists3 in the great medieval schools contributed 
important technical improvements and established ideological bases of ex
ceptional interest, noted down how to express basic concepts and, most of 
all, harmonized philosophy and medieval cultural ideals with juridical tech
nique and the application of the law. Based on Saint Thomas's reflections 
on the ontology of law, scholastic philosophy took a great step forward in 
the philosophic knowledge of the juridical system (for example, the contri
butions of Suarez, Vitoria, Molina, etc.) in a powerful effort to give a Chris
tian view of juridical reality. They studied everything from the essence of 
law to contracts, succession problems and international relations. 

But all this scientific effort operated mostly on a philosophical
theological level, with a practical tendency that imprinted upon it a preoc
cupation with the morality of human acts. From there efforts moved for
ward almost without a break in continuity to technique, casuism and 
jurisprudence. Ars iuris was the domain of jurists and canonists, although 
they also adopted scientific methods from philosophers, theologians or 
moralists, or from phenomenology, or used textual criticism. However, 
even though there was a not-very-developed phenomenological knowl
edge, until the 19th century scientia iuris was thought of as one of the 
practical parts of moral philosophy or theology. Even attempts to study 
natural law methodo mathematica o scientifica (for example, Pufendorf, 
Wolff) that in some way implied a rupture with the metaphysical founda
tion of law did not intentionally depart from the philosophical level. Sci
entia iuris, the knowledge of law as different from juridical practice and 
technique, as we have just said, was considered to be a subordinate sci
ence, not an independent science; it was taken to be a part of a branch of 
philosophy, or in this case ( canon law) a part of a branch of theology. 

For a set of knowledge to be considered a science proper, in addition 
to autonomy, it must have certain epistemological characteristics that gen
erally can be summarized in the definition indicated above: cognitio certa 
per causas. But it must also be a systemized set. This means the subject 
matter must be logically arranged ( external systemization). Principally, as 
a consequence of its epistemological nature, it must deal with knowledge 
obtained in accordance with its own principles and its own conclusive 
procedure (a line of argument) . All of which yields types of knowledge 

3. For a study of the origins of canonical science and its history up to Vatican Council II, 
cf. J. HERVADA-P. LOMBARDfA, El Derecho del Pueblo de Dias, op. cit., pp. 189-225. Cf. also the 
following, among others: A. DE LA HERA, Introducci6n a la Ciencia del Derecho can6nico 
(Madrid 1967); J. FORNES, La ciencia can6nica contempordnea (Valoraci6n critica) 
(Pamplona 1984); E. MOLANO, Introducci6n al estudio del Derecho Canonico y del Derecho 
Eclesidstico del Estado (Barcelona 1984); P. ERDO, Introductio in historiam scientiae 
canonicae, Rome 1990 (Spanish version.: Introducci6n a la historia de la ciencia can6nica 
(Buenos Aires 1993), Trans. M.D. Alonso o.s.b.-S. Dubrowsky). 
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that are linked together and become a scientific system or harmonious set 
of types of knowledge (the internal systemization or system in its proper 
sense). Then the multiplicity of knowledge can be unified in a single kind 
of knowledge: a science. 

The birth of juridical science as an independent area of knowledge 
distinct from philosophy (now we are dealing with the science/philosophy 
distinction) took place when a system of knowledge appeared that had 
been obtained not from philosophy, but from phenomenology. Juridical 
science could legitimately claim autonomy because the epistemological 
level at which this knowledge was reached is different, and the formal per
spective of conceptualization (the modus enunciandi et definiendi) is 
distinct. That was the origin of a juridical science that is in no way a part 
of moral philosophy; in our case, we can say a canonical science that is in 
no way a part of moral theology. 

Juridical science, the new science of law, taken at the phenomeno
logical level, makes the following assumptions: a) it concerns knowledge 
and not just technique; b) the knowledge is general and valid without 
being tied to the contingency of the particular; c) it has its own principles, 
an internal linkage of knowledge and their reduction to one unit (the jurid
ical system); d) knowledge of juridical reality is limited to observed and 
observable phenomena, that is, the juridical reality in its positivity and 
ability to be grasped phenomenologically without the need to know them 
at a philosophical level. All of which implies certain explanatory and in
terpretive rules that are typical of and proper to this level; in other words, 
juridical science needs a juridical method that is free of philosophical con
tamination or deviations. The construction of a juridical science with 
these characteristics has been the work of the new juridical science begun 
by the Historical School and with the introduction of the modern scientific 
or systematic method. 

However, parallel to what has happened in the natural sciences, this 
process has not been free of exaggeration or of the "tragic error" of which 
Maritain speaks. Traditional science did not know how to discover the au
tonomy of the scientific level-or could not, since human nature is subject 
to the law of progress-and reduced it to a part of philosophy or theology; 
but the new science confused autonomy with independence, positivity 
with the denial of any philosophical foundation (which some currents of 
thought wanted to substitute with the Allgemeine Rechtlehre or general 
theory of law) and with ignorance of natural law. All of that led to concep
tualism, positivism, formalism and to overlooking juridical prudence. All of 
those errors explain the climate of suspicion that arose in certain sectors 
at the end of the last great war, but which cannot take away our confidence 
in the total validity of juridical science understood as phenomenological 
knowledge. 
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The epistemological characteristics of juridical science, and there
fore, of canonical science, can be indicated in the following way: 

a) The subject matter or material object that canonical science deals 
with is, or may be, all of juridical reality insofar as it is empirically observ
able. Saying all of juridical reality implies saying that the subject of canon
ical science includes both divine law and human law. 

A comment is necessary at this juncture. Leaving aside the problems 
that natural law may present in civil law because they are not properly 
dealt with here, it is not admissible to reduce the subject of canonical sci
ence to human positive law as some authors claim. For them, juridical sci
ence would study only positive human law, and theology would be the 
science proper to divine law. Such a position represents a confusion be
tween the material object and the formal object of the sciences. Those au
thors forget that various sciences may study the same material object, but 
they are differentiated by the formal perspective of conceptualization and 
by the formal object. Divine law is the object of theology as it is theologi
cally comprehensible, and it is the object of juridical science to the degree 
that it is or can be juridically understood, that is, from the perspective of 
canonical science. Deducing the content or formulation of divine law as it 
is known at any given moment in time is not the job of the canonist as 
such (personally, a canonist may be as good a theologian as any other). It 
is the function of the Magisterium, of theologians and of the Christian peo
ple, each according to its own function. But the study of that content as a 
current law and as elements of the juridical system is proper to canonical 
science. An example will make this clear. Saying whether a bishop has the 
power of jurisdiction by divine law or not is a statement that should be 
scientifically established by theology, and that is the purpose of its mis
sion. On the other hand, determining whether that norm of divine law 
takes the form of strictly personal powers, or if the powers belong to a 
bishop as an institution of the Church is a conceptualization that belongs 
to canonists. A theologian is as ill-equipped to make such a determination 
from his scientific perspective as a canonist is to deduce the content of 
Revelation from his scientific perspective. Each, the theologian and the 
canonist, makes a complementary contribution. 

b) The mental approach of canonical science, which completely 
conditions its typical manner of conceptualizing, affirming or defining, de
pends upon the aspect of juridical reality that the scientific level is trying 
to unveil; namely, that set of data that is being observed phenomenologi
cally. Canonical science should consider the law in its peculiarities in 
order to describe it analytically and exegetically. Canonical science is not 
limited to description but tends to express juridical concepts that are ob
tained by an increasingly broad and abstractive generalization of the con
tents observed while they are in force in social life. To do that, a canonist 
should tend to know and point out the immanent purposes of the canoni-
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cal system as a principle of interpretation; only through their purposes 
can the norms being analyzed make sense. 

Here again a few comments are in order. First, the purposes to which 
we have just alluded are not the ultimate or transcendent ends of canon 
law (what in other places we have called ultimate or mediate ends). Those 
ends are accounted for as data, but knowledge and confirmation of them 
do not belong to this level as they are proper to the fundamental level de
scribed above . On the other hand, immanent ends are not only juridical 
ends, but also cognoscible and directly comprehensible by juridical sci
ence. (By immanent ends we mean the specific organizing direction of so
cial life as a good or value to which a norm tends with its own ends, also 
called immediate ends, pieces of a just social order.) Renard was correct 
when he said that in law the ends are a part of the same science. This is 
true, but the ends are a part of sciences according to the epistemological 
nature that is proper to each science. And in juridical science, it depends 
upon the degree of phenomenological abstraction. In addition, although 
conceptualism and formalism have fallen into the defect of making an ab
straction of the ends, as have some canonists, it is no less true that lhering 
defended the fact that law is produced by reason of the end or purpose. 
Modern teleological or finalistic methods have proved him right. 

The second comment refers to concepts. These are notions obtained 
at the phenomenological level and they are therefore typical of that level. 
They are not to be confused and cannot be confused with notions ob
tained at the fundamental level. They show juridical reality to a certain de
gree of cognoscibility (see below, C, 2). 

The third comment is doubtless the most important and most diffi
cult to clarify. It refers to the note of positivity that the law must have in 
order to be scientifically studied. In good gnoseology it cannot be denied 
that canonical science-in general, juridical science-studies law only as 
positivized law. Regardless of whether we are speaking of law or of the 
physical or natural sciences, any scientific study is phenomenological be
cause by definition it is applied to what is empirically observable, to what 
is called a phenomenon (the given, insofar as it can be experienced). This 
is not questioning the existence of natural law, for example; it is strictly an 
epistemological problem. From that point of view, the response presents 
no doubt; only positivized law-not to be confused with human law- can 
be the object of juridical science by virtue of its epistemological charac
teristics: only positivized law is empirically observable. 

Does that mean that canonical science does not study divine positive 
or natural law? No, as we have said; it means only that it studies divine law 
after it has become manifest and consequently is known as divine by the 
Christian community. As we know, the supernatural divine order of the 
Church passes through three moments, two of which interest us now: the 
constitutive moment or supernatural eternal law, and the manifested mo
ment, one of the aspects of which is the progressive ecclesial awareness of 
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the divine order. This awareness takes place historically and progressively 
as the Church and the faithful, learning to know one another, continue to 
unveil the mystery of salvation. So long as there is any element of divine 
law that has not yet become manifest, that no one is aware of, it is obvious 
that canonical science cannot make it an object of study. Nor is it the mis
sion of canonical science to make it manifest. Unveiling the supernatural 
order, as we have said, is also not the exclusive mission of theological sci
ence. It is the task of the Magisterium, of the sensus fidei of the Christian 
people and of the work of theologians, each according to its proper func
tion; and in juridical knowledge it is the mission of fundamental theory. 

This gnoseological limitation in no way prevents canonical science 
from being sufficient for its object, which is the study of current law. Until 
the Church is aware of it, a norm of divine law is not, properly speaking, 
law in force and it is not a part of the normative social order that at any 
given moment in time governs the Church. Can one truly say-if the words 
actually mean anything-that a norm of divine law, today totally unknown 
and perhaps to be known after the next two hundred years, is today a part 
of the law in force? To reply positively would be to forget one of the essen
tial characteristics of the law: its historicity. The law is not an ideal nor a 
prototype; it is a practical and historical system; that is, it is applicable 
hie et nunc. Everything else belongs to the law that should be, not to the 
law that is. And juridical science is a practical science, as we have said; its 
object is an operable order; and an unknown ideal cannot be seriously 
considered as such. If there is no operability or applicability, there is no 
law in force for juridical science, which is practical. 

Positivization is the name we give to the process by which a juridi
cal system passes into historical existence. But that does not mean that 
divine law should be included as a part of human positive law to be con
sidered positivized. Any means available to the Church to make the pro
gressive ecclesial awareness of divine law happen is a channel for 
positivization, each in its own way. Among the channels are sensus fidei, 
assent of the Christian people, magisterial acts, authors' doctrine, human 
legislation, juridical decisions, etc. After positivization, then divine law 
may be the object of canonical science. 

c) The purpose of canonical science is to draw up a harmonious 
sytem of knowledge that is logically structured (all science is system; see 
infra, B, 2); thus it is possible better to grasp and arrange the juridical re
ality being treated, so as to facilitate comprehension, interpretation and 
application. This is accomplished through the use of the concepts indi
cated above as regulating principles. This technical and practical purpose 
conditions and gives sense to all theoretical analyses that are proper to 
this level of knowledge. 
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8. The prudential level 

As we were saying, bringing about an effective just social order re
quires a decision. That is why the implementing moment of canon law is 
not limited to fundamental theory or canonical science. On the contrary, 
both tend toward an implementing decision, which, as a human act, is the 
result of a combination of will and understanding-wanting to and know
ing how to achieve something. Will is oriented by justice as the good to
ward which the will tends; understanding is governed by prudence as a 
norm or virtue of doing good work. 

When we previously spoke of the fundamental level and the scien
tific level we ref erred to knowing how to do something. Are not those two 
levels sufficient? Will the cognoscitive factors of the decisions not be the 
conclusions of canonical science? To both questions the answer must be 
no. The normative moment is not simply an application of divine law nor 
of the order inherent in ecclesial reality to which we have previously al
luded. It is a historical option in which the legislator has a directive and 
creative function. Before the author of the norm ( either the legislator or 
the community or anyone with a ius statuendi) , theoretically there is a 
range of possibilities available because people are free to shape their des
tiny. Thus the act of issuing a norm involves a choice. The choice is, of 
course, conditioned by a number of factors, the principal ones being di
vine law and the nature of the things. It cannot be a voluntarist decision, 
as the doctrine of juridical voluntarism claims. On the contrary, it implies 
a knowledge of reality and of the conditioning factors, together with a de
sire for justice. Why a knowledge of reality? Because the ends toward 
which there is a tendency and the principles that must be applied make an 
immediate reference to a real situation. The actual situation is what must 
be socially and justly ordered and consequently, it must be ordered ac
cording to the nature of the situation and the moment in time. Accord
ingly, a legislative moment involves choice and adapting means and norms 
to reality. All of this is a process that does not belong to logic-speculative 
reason-but to practical reason; it is a prudential process, for the correct 
habit of working properly with practical reason is given the name of pru
dence. It is a part of political prudence that traditionally has been called 
prudentia iuris. 

The same can be say of the application of law. Judicial decisions or 
any behavior in accordance with the law is also not the result of a logical 
process of speculative reason. Indeed, any norm issued by the legislator, 
including a praeceptum or ius singulare-has a more or less abstract na
ture, depending on the case. First, and this especially affects laws, the leg
islator deals with and regulates general cases looking at what they have in 
common with each other. But a particular case or a real situation is not a 
general case nor an abstraction; it is a singular and unique fact that has the 
general characteristics covered by the norm, but it also has other charac
teristics and may not be a hundred-percent match with those general 
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characteristics .  Second, the legislator, or whoever issues the precept, 
does not plan the subject's action down to the nth degree. The norms are 
generally incomplete and need to be completed by the subject's prudence. 

The legislator's juridical prudence does not exclude the prudence of 
those for whom the norm is designed; on the contrary, it includes it. Every 
norm, no matter how abstract and general, requires more or less adapta
tion to a specific case. That adaptation, however, is not arbitrary, but pru
dential; that is, it must be done according to the actual situation. It 
therefore implies the application of established law, but the law applied 
according to the actual conditions of social life. 

The acts that make up the process of prudential juridical decision 
are deliberation, judgment and imperium. Deliberation and judgment are 
part of decision to the degree that decision is cognoscitive. Imperium is 
part of the decision process to the degree that decision is preceptive. In 
the legislation process, possible norms are investigated with deliberation; 
the most suitable norm is determined with judgment, and is imposed by 
imperium. In turn, in applying norms the applicable norm and various pos
sibilities for adaptation are investigated with deliberation; the most appro
priate norm and its adaptation for the specific circumstances is chosen 
with judgment, and finally the subject of the norm, acts in accordance 
with the law by imperium. 

Although a prudential decision has an element of will, basically it is 
knowledge, a cognoscitive grasp of reality and of the applicable norm. The 
epistemological characteristics of the prudential level have been indicated 
above: immediate practicality and synthetic knowledge. A good part of its 
connection with the fundamental and scientific levels lies in this synthetic 
quality. The abstract requirements grasped by the understanding at an on
tological level and the truths that are also abstract and general which are 
obtained at a scientific level are synthesized and implemented in a specific 
singular situation through prudential judgment. Abstract conclusions -
those stripped of any material condition of specific existence which exist 
on a fundamental level or on a scientific level are general in nature and 
thus not applicable to a specific situation without the intervention of pru
dential synthesis. This is not a logical conclusion like a syllogism, but a 
step from abstract principles to a specific decision in a synthesis of gen
eral and universal normative elements with the elements of a real and spe
cific case. In this sense scientific construction perfects and ensures a 
prudential decision, but does not substitute for it. 

Juridical prudence should have the following requisites, among oth
ers of lesser importance: experience, intuition, counsel, good judgment 
and timeliness. It also needs equity or virtue in resolving cases that go be
yond common norms. 
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B. The Juridical Method 

l .  Preliminary considerations 

If sciences are ultimately specified by the way they make statements 
and definitions, it is obvious that methods, procedures and tools of knowl
edge are of the greatest importance to all sciences and specifically to ca
nonical science. It is the canonist who possesses the proper method of 
this science; and anyone who does not possess them is not a canonist, for 
even though a person may possess great juridical knowledge, that person 
is nothing more than an erudite. To be a canonist means above all to pos
sess a certain mental habit, a criterion, a method. 

The juridical method is distinguished by the typical way it expresses 
its concepts and by the way it achieves the purpose of the law. A jurist 
conceptualizes, reasons, judges and works in accordance with rules-with 
a method-that are different from those of other sciences. The method 
used is determined by the practical truth that the science of law tends to 
grasp and by the good that it is trying to achieve (a just social order). 

The juridical method is not an ingenious invention; it is a strict ne
cessity. Everything that we have been saying about the way human under
standing operates demands it. The juridical aspect of human reality can 
only be fully and correctly grasped if understanding is sufficiently in har
mony with reality and follows the rules which enable it to grasp juridical 
truth and contribute to building a just social order. 

That necessary characteristic of the juridical method should lead 
canonists , and jurists in general, to a scrupulously methodical rigor. 
Adopting methods, modes of conceptualization, expression and procedure 
that are proper to other sciences (for example, philosophy or moral theol
ogy) leads only to errors and imprecisions. 

This is a point which should be seriously meditated upon by canon
ists and moralists in ecclesiastical culture. Is it acceptable to have trea
tises on morality and canon law, sometimes written by the same author, 
where only the title is different, as we have had occasion to note? Can 
good juridical technique accept the application of moral probabilism to 
the juridical interpretation of laws as if committing or not committing a 
sin were the criterion for living lawfully? The juridical method is not use
ful to the moralist, nor is the theological-moral method useful to the 
canonist. The confusion between morality and law leads only to errors, 
sometimes tragic errors. If that path is followed, fundamental rights may 
be denied to a Christian, who is morally obligated to respect authority; or 
the possibility of exercising a right is confused with the obligation to exer
cise it, and the moral and ascetic rules of the gospel are forgotten. The 
same can be said of speculative theology. 
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As a condition and premise, the first thing required by the juridical 
method is a juridical criterion or the viewpoint of a jurist. What is this 
viewpoint of a jurist? It is simply considering reality from the point of 
view of a just ordering of society ( a just social order). Therefore, a jurist 
observes reality and its laws to the degree that they produce and achieve 
order. We are not speaking of just any kind of order, but specifically of an 
order based on the criteria of justice. And finally, a jurist does not con
sider reality and its laws from the point of view of an individual, but from 
a social point of view. 

The second premise is aformal methodical purity. Canonical sci
ence is an autonomous science at the same time that it is dependent upon 
data from other sciences. Canonical science studies the social reality of 
the Church from its own perspective-social relations with nuances of in
tersubjectivity and justice-which is different from the theological per
spective. Canonical science is, then, a distinct and autonomous science. 
What does "autonomous" mean? Simply that canonical science has its own 
way of conceptualizing and its own method that are not taken from any 
other science. It is not a subordinate science; it is not a part, even a spe
cific part, of any other science-of theology, for example. In other words, 
canonical science possesses sufficient tools to recognize the material ob
ject according to its formal object. 

Autonomy, however, does not mean self-sufficiency nor does it pre
clude what is called the subordination of the sciences. On the contrary, ju
ridical science, as we have said, requires data from other levels and other 
sciences because it is insufficient to capture all of reality. 

Every human action finds its ultimate and most intimate organiza
tional module in human beings and their ultimate purposes. That means 
that knowing human actions on a scientific plane sometimes requires 
knowing the principles that govern being and its ultimate ends. Thus phi
losophy, theology and, in a special way, fundamental theory must provide 
canonical science with the prior knowledge it needs to have. Those sci
ences should provide the information because juridical science, in accor
dance with the epistemological characterization described above, moves 
at an abstractive level and uses tools that do not grasp being and its ulti
mate ends. 

Now, the data provided to canonical science are prepared with non
juridical tools, and the data are often obtained from a higher level of ab
straction. This implies that the data have been stripped of the nuances 
that canonists need to take into account and that qualify conclusions 
when the data are applied to real life. Therefore, the data must be concep
tualized and considered from a canonist's point of view so that a juridical 
conclusion may be drawn from them. This is, ultimately, an application of 
the normal process of knowing the science of law to the theological or 
philosophical data or the data from fundamental theory. 
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Perhaps an example will clarify what we have just said. Theology 
gives a notion of the sacrament of baptism that includes diverse elements 
such as the sign of a sacred thing, the production of grace, incorporation 
into the Church, instilled virtues, a sacramental character, etc. From all 
those elements the science of law will abstract the juridical notion of bap
tism: the juridical fact ( or act, according to various authors) that incorpo
rates a person into the Church. The juridical concept that explains the 
reality of baptism from the point of view of canonical science is not so 
much the sign as it is the juridical fact. The effect that interests canonists 
is not so much grace as it is juridical incorporation into the Church. In any 
case, the supernatural effect produced will interest canonists insofar as it 
causes-if indeed it does-any juridical effects. 

Therefore canonists need the data that philosophers or theologians 
provide, but the data should not and cannot in good gnoseology be applied 
to law without being passed through the sieve of juridical criteria, and for 
a simple reason: they are data obtained by typical means of conceptualiza
tion that give a theological or philosophical view that is different from a 
juridical view, since the perspective of consideration is different. 

Here it should not be forgotten that reality is one thing and the differ
ent degrees or levels of knowledge are another thing; consequently, no 
level or degree of knowledge is exclusive, only partial. It is also another 
thing that one person may have total knowledge of reality through differ
ent sciences and cognoscitive levels. 

To be consistent with the gnoseology from which we started, we 
must conclude that each science works at a different abstractive level and 
from diverse perspectives of consideration. This implies not only the pos
sibility, but the necessity, of pureness of method. But pureness is not total, 
only formal . In other words, a canonist cannot take into account only 
strictly juridical data (norms, decisions, rights, etc.), but often will have to 
have recourse to metajuridical realities and the data provided by other sci
ences. But those realities and data will be studied with a jurist's vision 
from the typical perspective of canonical science. In this way only data 
with juridical relevance will be taken, data that color or condition the ju
ridical system or juridical acts, and they will be studied within canonical 
science using juridical methods-the only way that the result will also be 
juridical. If the data are studied using non-juridical methods, the lack of 
methodical rigor will invalidate or distort the results. 

2. Exegesis and construction of the system 

The process of scientifically constructing canon law includes two 
consecutive stages: exegesis and systematic construction or systemiza
tion. 
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Exegesis analytically studies laws so they can then be interpreted. 
Systematic or scientific construction enunciates principles, and relates, 
organizes and unifies the knowledge obtained. 

It is in the systemization that the science of law reaches its highest 
level of science. As we know, the methods of construction and systemati
zation tend to facilitate the organization of knowledge into systems or the
ories so that the connection of ideas matches the connection of things . 
When we remember that science is a set of truths that are logically linked 
together in such a way as to form a coherent system , it is easy to under
stand that the systematic or scientific method (systematic construction) 
gives canonical science its most deeply scientific quality. The purpose of 
the modern systematic method is not only to organize the subject matter 
logically (the old systematic method), but more importantly it is to unify 
and explicate the subject coherently by enunciating concepts and theo
ries. The concepts and theories establish the principles, general character
istics and constants that justify the configuration of the system. That is 
why the scientific method is based on abstraction . 

Exegesis and systemization are not incompatible with each other; on 
the contrary, they are complementary. Exegesis without system is a rudi
mentary and incomplete stage of science; systemization without exegesis 
is impossible. 

An effort to discover the precise scope of the terms in which the leg
islator expressed himself and exactly what he had in mind for each norm 
(exegesis) is vital and must precede systemization . In this sense, the work 
carried out by exegetes is notably fertile; a scientist who attempts to col
laborate in the task of systematic construction, far from belittling the ef
fort of the exegetes, must keep it well in mind. 

The task of constructing the system is the proper task of a scientist. 
The set of knowledge must be systematized and the relations that link the 
norms with each other must be explained by enunciating general concepts 
that give us the meaning of the rules and the key to making just decisions 
in individual cases . . 

3. Scientific thought 

Because the science of law is a phenomenological science it requires 
a scientific spirit and a positive spirit in persons who practice it. A scien
tific spirit must have the following qualities: a) Objectivity: The scientist 
must scrupulously submit to the object under study and make an effort to 
observe it as precisely as possible. That means eliminating any prejudice 
(the data provided from other fields does not constitute prejudice) and 
using all means of information and observation available. Objectivity is re
flected in intellectual probity and in the spirit of observation. b) Rigor: A 
scientist should try not to state anything that is not rigorously demon
strated according to all the exigencies of the object. At the same time, 
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something that has not been demonstrated by the scientific method may 
be accepted as true if it has been shown to be true in a higher field of 
knowledge (ontological knowledge) .  In that case methodical rigor re
quires that a conclusion of a different nature not be given as a scientific 
conclusion. c) Critical spirit: It is through a spirit of intellectual freedom 
that scientists accept that they must revisit established certainties, permit 
discussions and reservations, question the results of their investigations 
and always be ready to modify their own conclusions. One of the condi
tions of science is knowing how and when to doubt, for the passion for 
questioning increases with knowledge. It is a form of love of the truth, an 
awareness of the complexity of reality and of the limits of human intelli
gence (Jolivet). 

The phenomenological nature of canonical science also calls for a 
positive spirit, which is determined by the following: a) Submission to 
data: Legal scientists must respect data in the sense that the objectivity 
that directs and organizes their studies is primarily a juridical phenome
non-juridical reality as a given and as phenomenologically observable. b) 
Reduction to what is workable: The truths that are reached must be trans
lated into juridical formulas so they can be implemented. c) The idea of 
functional intelligibility: All juridical concepts and all theories are intelli
gible and valid to the degree that they are functional, meaning to the de
gree that they explain and facilitate the operation of the law. d) The idea 
of scientific sufficiency: The idea here is that every juridical phenomenon 
can be adequately explained ( although not in its ultimate causes) by an
other juridical phenomenon. This assumes there will be no recourse to 
metapositives as an explanation of the phenomenon, for the proper expla
nation of juridical science should be phenomenological. But, as we have 
said, this does not prevent being open to data from ontological knowl
edge. On the contrary, that kind of knowledge is a guide and contrast for 
the scientific task. What we mean is that philosophical or theological ex
planations cannot be given as a scientific explanation. The scientific re
duction to a systematic unity of j uridical knowledge requires that 
explanations of the principles, of the relationship between consequences 
and constants, be obtained at the phenomenological level. That is the only 
way there can be a scientific system; otherwise it would be another type 
of system or no system at all-only a mere aggregation of different kinds 
of knowledge. 

At first sight it may seem paradoxical that the application of the sci
entific approach to the continuous progress of different fields of knowl
edge through research should have found the university to be the best 
place to preserve it and stimulate it. We cannot forget, though, that univer
sities are institutions designed for the continuous investigation of new sci
entific findings by applying rigorous and adequate methods. By their very 
nature, universities are a favorable environment for a continuing exchange 
of the most diverse ideas, for free expression of the most varied concerns, 
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for raising the most open-ended questions. This could lead us to believe 
that the scientific approach and the university spirit are in contrast. 

But the paradox is only apparent. Only someone open to any prob
lem of interest presented by the broad field of human culture can really be 
dedicated to a specific scientific project and willingly accept a limited 
field of investigation with a rigorous scientific method as a personal occu
pation. If this combination of object and method is not the fruit of a volun
tary decision to contribute new findings to the broad panorama of human 
culture, but is only the result of an inability to see beyond a minuscule 
piece of work, then the scientific investigation will scarcely be valid. 

In addition, a preoccupation with cultural problems or a perhaps 
generous feeling for the more serious problems of humanity are no more 
than a sterile diversion for amateurs if the person completely lacks spe
cific and rigorous experience with the scientific method. A balance be
tween the two is perhaps the most glorious constant in the history of 
universities. 

With regard to the subject of canon law and, generally speaking, all 
disciplines concerned with the Church, it is perhaps not superfluous to 
note that the great ideals of freedom and openness that seem to be burst
ing forth so vigorously in our times can be little served unless the rigor of 
scientific method is effectively applied in their service. 

C. Tools of the Juridical Method 

Now that the basic principles of method have been established, in 
the following pages we will try to give a succinct overall view of the tools 
used in the juridical method. As there are many, we shall limit ourselves to 
a significant few. 

l .  Abstraction in legislative technique and in juridical science 

Legislative technique is based on abstraction. The task of the legisla
tor would be unthinkable without abstraction; without it there would have 
to be a regulation for each individual case. Laws are possible because 
human understanding is capable of grasping and abstracting the common 
qualities in certain groups of beings, individual facts or acts, reducing 
them to a representative form and making a judgment about them that is 
applicable to all of them. For example, from all individual marriages, 
taken together, there is born the concept of "marriage." From the inherent 
value of each human being, the idea of "human dignity" is deduced. 

This is the process that makes laws possible. The legislator takes the 
common characteristics of groups of acts, social structures or things, and 
regulates them in a law through a judgment about them. Thus every law is 
always a general and abstract norm that must be prudently applied. 
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In the same way, because the science of law is a science (knowledge 
with general validity) , it acts by abstraction. It studies office, marriage, 
parish priests, sale of property, or the various types of associations. 

What are the qualities of abstraction? First, there are the qualities 
that are common to all types of abstraction (we are referring to the predic
amental abstraction). Depending upon the degree, abstraction is a more or 
less intense process of separation from the material conditions of the par
ticular existence of an object. Knowing a set of objects, the mind sepa
rates out the qualities that are predicable of each one, and keeps only the 
ones that are predicable of all. From a set of acts of worship with common 
characteristics comes the notion of sacrament, for example. In that sense, 
each abstract notion "impoverishes" the object because abstraction takes 
from it that which makes it specific. That is how the concept arises; it is 
made up of the set of qualities that the mind collects together into a single 
idea, after discarding the other qualities that are not relevant to this case. 
What is the criterion that causes the interest for these qualities and so for 
this type of concept? For our purposes we can say that the interest is 
based upon the formal aspect in which we are operating and the perspec
tive that illuminates the object. For example, man is a living being, an ani
mal, a human composed of a body and soul, a citizen, a faithful Christian, 
a friend, a sick person, etc. Each of these concepts is applicable to a 
human being, but all of them indicate only a few of the characteristics. 
The greater the degree of abstraction, the "poorer" the concept; that is, the 
fewer qualities the concept takes from the abstracted object. However, at 
the same time, it applies to a greater number of objects. Thus "man" can 
be applied to every human person, but "faithful Christian", a richer con
cept because it includes the concept of man plus the fact of belonging to 
the Church, is predicable of a smaller number of people. The process of 
abstraction is applicable to juridical science, which also acts through ab
straction because it indicates specific qualities of reality. 

Second, as we have said, the degree of abstraction in canonical sci
ence is not strongly philosophical ( ontological or substantial); it is an em
piriological or accidental abstraction inherent to science (the scientific 
level to which we have referred). This kind of abstraction, by using a pro
cedure that compares phenomenologically observed aspects, tries to 
enunciate the unified concepts or outlines that are needed to achieve the 
technical purpose being pursued: the best organization, comprehension 
and application of the law (Ferrer Arellano). However, at this level there is 
also a gradation of abstraction; thus, as we have said, concepts of varying 
breadth may be accommodated. 

Finally, the concepts, judgments and statements obtained by canoni
cal science are law-specific; that means that jurists abstract the elements 
from reality that reflect the mode of reality that belongs to the order of 
law and that is different from other sectors of reality. Thus arise the jurid
ical concepts, judgments or statements that reflect a certain aspect of the 
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truth-the aspect that must be known in order to establish a just social or
der. If a jurist or legislator issues a judgment ("such and such an action is 
lawful" , for example), the lawfulness refers to behavior that can be juridi
cally evaluated and not exactly to a moral evaluation, which might be dif
ferent. Saying moral evaluation is also say ing technical evaluation of 
another type. 

2. Juridical concepts 

Because the science of law operates with abstractions, it normally 
makes use of concepts (intellectual representations of things). Many of its 
concepts are taken from other sciences or from everyday thinking (for 
example , baptism, man). In those cases the content and value of the con
cepts are the same as in the original sources. 

But at other times, juridical science creates its own concepts , which 
are juridical concepts. How are these concepts formed? 

- Some simply come from delimiting or fixing concepts taken from 
other sources for technical-juridical needs. Take, for example , the term 
"domicile" , a notion that theoretically means the place where a person 
lives with a certain degree of permanence. But domicile is a concept with
out fixed contours; using it indiscriminately would cause considerable dif
ficulties in applying laws that refer to it or that involve it. Therefore , 
juridical technique delimits the concept and gives it some fixed qualities, 
even distinguishing between domicile and quasi-domicile. 

- Other concepts that may not come from juridical science are typ
ically conceptualized in law. They are stripped of irrelevant connotations 
and other connotations may be added ; for example, good faith. 

When the concepts listed heretofore pass into juridical science, they 
retain their original qualities-except of course, for those that are stripped 
away when they are conceptualized by juridical science-regardless of the 
degree of abstraction with which they were obtained. Thus concepts with a 
value that is translated into requirements preserve their normative content 
and may serve as the basis for decisions, as Coing states, although always 
according to the nature and technique of law. 

- Finally, there are a number of juridical concepts that originate in 
juridical thinking and knowledge, although they have passed into other 
sciences or into the common language ( contract, subject of law, declara
tion of wishes, local Ordinary, administrative act, etc.). Scientific con
struction is mainly based on this type , which may be called the basic 
concepts of juridical science. Those concepts are the ones that are con
strued in full accordance with the level of abstraction at which the science 
of law works. They may thus be considered to be pure juridical concepts; 
all others are concepts that have been adopted. 
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All juridical concepts, pure or adopted, may be classified as follows: 

1)  Essential concepts based on ethical values; for example, good 
faith or scandal in canon law. 

2) Essential concepts based on social phenomena of given value, 
such as a person, or the conjugal community of life. 

3) General empirical concepts of things or facts that are important in 
social life; immovable goods, for example. 

4) Concepts that are empirical (because of the level at which juridi
cal science operates) but also have a technical-juridical nature; for exam
ple, an object of law or an administrative act. 

As we have said, value concepts have a normative content; others, 
such as general empirical and purely juridical concepts, have only a delim
iting value. 

Like all concepts, from the point of view of their connotations, jurid
ical concepts can be classified as higher or lower. Lower concepts are 
contained in higher concepts; thus the subject of law is a higher concept 
that also contains the physical person and the moral or juridical person; 
juridical business includes contracts, wills, etc. Higher concepts have 
fewer features than lower concepts and therefore have greater scope. 

Logically, all features included in a higher concept are predicable 
from the lower concepts. In juridical science, however, that is not always 
the case because of the epistemological nature of the concepts, which are 
obtained more by generalizing than by universalizing. In many cases, a 
certain feature may express the general characteristics of a group of facts 
or acts that may at times contain exceptions. Still, often the exception re
veals a defect in systematization. This is a correctable error in scientific 
work, but not in laws that are in force, unless they are amended. Thus an 
interpreter must keep this anomaly in mind because excessively concep
tualizing a generality could lead to unsatisfactory results that are contrary 
to the spirit of the laws. 

Here we can point out the error sometimes incurred by using def ec
tive concepts in an argument either in the juridical description of facts or 
acts or in applying certain features to them. An illustrative example might 
be the argument used by some authors when describing marriage as a con
tract or not. Sometimes the features t hat show it is a contract and do not 
make it a marriage are actually features of the "contract", but they express 
a concept that is merely a type of juridical act and is different from the 
type applicable to marriage. On the other hand there are a good number of 
theologians or canonists who forget that the concept of contract they are 
dealing with was substituted some years ago in general theory by juridical 
act or transaction, and they call a juridical transaction a contract. Some 
are using a lower concept and some a higher concept. The result is a dia
logue of the deaf. 
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One quality common to all juridical concepts is their technical and 
instrumental nature. In adopted concepts this quality is limited to aspects 
that are the object of juridical conceptualization; in pure juridical con
cepts it includes all features. 

The technical and instrumental nature of juridical concepts is a con
sequence of the nature and purpose of juridical science. Juridical science 
does not tend to tell us what things are, in an ontological sense, but what 
they presuppose or what function they have in the juridical system. It does 
not try to learn what a human being is, for example, or what a sacrament 
or a temple is; that is a task for philosophy, theology, liturgy or architec
ture. Juridical science tries to learn what these realities represent or what 
function they have in the world of historical and current law. When canon
ists write about a concept, for example, the rights of a subject, or moral 
person, they make no reference to the ultimate and basic ontology of any 
realities (that is a function of philosophy or the fundamental level, in the 
case of canon law); they refer to a living social system, to technical tools 
or modes of organizing that are based on criteria of truth and justice and 
that presuppose a historical option and a creative factor in the human 
mind. This is especially true for concepts that are not proper to or usable 
by legislation, but only by science, which tends, through the concepts, to 
organize and explain a certain juridical order. Concepts that are not useful 
for this technical purpose should not be constructed, nor should concepts 
that have lost their use be retained. 

Pure juridical concepts are, or should be, true, but the truth they 
manifest is, after all, a technical truth; thence arise their relative and in
strumental qualities. The qualities are relative because they reveal not the 
intimate essence of things but what they are and what they represent in a 
given juridical system, according to the technical criteria of organization 
proper to the system. 

Does that mean there is no permanently valid juridical knowledge? 
No, it means that absolute, not relative, juridical knowledge is proper to 
the fundamental level; and, because of the degree of abstraction used and 
the purpose, the scientific level creates concepts that, together with fea
tures that may be absolute and permanent, contain other features that be
long to specific legislation and are therefore variable, although in fact they 
do not vary. Here we must keep in mind that if a feature changes, the con
cept changes, although only with respect to the feature. It also means that 
the scientific level is a science mainly because it has developed methods 
that obtain rationally demonstrable knowledge (it is a science especially 
because of its method).  This has been held by many modern authors 
(Larenz, De Castro, etc . ) .  And finally it means that complete juridical 
knowledge requires several levels of knowledge. 
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3. Hypotheses and theories 

If juridical science involves reduction to a single unity, it cannot be 
limited to studying data nor, therefore, to conceptualizing data. It must 
find explanations and connections among the different kinds of data. In 
this task of explicating and constructing unity there arise hypotheses and 
theories. 

A hypothesis is a provisional explanation of observed phenomena; 
its function is to coordinate known data (its systematic function) and to 
direct a scientist's work (its heuristic function) . The sources of hypothe
ses are the following: intuition, dissociation and association of groups of 
data, and deduction. To be valid, a hypothesis must be simple, and sug
gested and verifiable by the data (Jolivet). 

Strictly speaking, theory includes the explanations that unify other 
partial explanations. The whole juridical order, or great sections of it, is 
systematically constructed under the light of theory; examples are 
Kelsen's pure theory of law or the theory of juridical systems with which 
Italian constitutionalists have constructed their science. A theory is fre
quently based on a concept or a hypothesis. Theories coordinate and unify 
knowledge, and they are investigative tools. 

Hypotheses and theories in juridical science are both instrumental 
and relative. They neither express nor explain the ultimate reality of law; 
they explain only the juridical phenomenon. That is why they cannot be 
directly translated nor applied to ontological explanations (philosophy, 
theology, fundamental theory). And that is why it is meaningless to criti
cize them from the wrong perspectives; they do not adequately serve 
those sciences. Such is the case, for example, of theologians who admit 
the institutional aspect of ecclesiastical jurisdiction but reject the applica
bility of the theory of the ecclesiastical body. Their arguments clearly 
show that they have fallen into this error. In effect, organic theory does 
not ontologically explain the intimate essence of the titularity of ecclesias
tical jurisdiction; but that is because organic theory is a scientific theory, 
proper to canonical science and obtained phenomenologically. Conse
quently it explains, not the ultimate essence of the subject, but the reality 
of the juridical phenomenon. That reality escapes ontology, where theolo
gians work when they raise the question and study it. It is quite a different 
matter not to admit organic theory because of not accepting the institu
tional aspect of jurisdiction or because of viewing it differently. And that 
is a point into which we shall not delve here. 

4. Juridical types 

Another technical resource in juridical science is the use and delimi
tation of types. A type in juridical technique can be a) a means of designat
ing the suppositions of fact in norms; b) a form of comprehension and 
presentation of juridical relationships (Larenz). 
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This procedure has been taken by juridical science from general sys
tems of thought. It is derived from either a generalization of the character
istics related to the frequency with which they occur (for example, a 
typical Frenchman, a typical Spaniard) or from an expression of a norma
tive ideal (an ideal figure or type of Christian, religious, etc.) or from an 
expression of a representative average (the typical diligence of a good pa
terfamilias), etc. 

a) To designate suppositions of fact, juridical technique uses fre
quently occurring types, which should be interpreted as such and not as 
they are expressed in other sciences or techniques. Juridical technique 
also uses normative average types, as in the case of determining the negli
gence of an officeholder; in those cases, the starting point is not the ideal 
diligence of a parish priest, for example, but the diligence of an average 
priest, whose behavior is considered as a point of contrast for the purpose 
of interpreting the law. 

Normative ideal types, examples or archetypes such as the ideal of a 
Christian, a bishop, a parish priest, etc. ,  as Larenz says, represent a meta
image. It is necessary to tend toward them, even though the ideal can 
never be reached in its full purity. The types become criteria for assess
ment in all kinds of behavior and situations. As ideal types they are meta
juridical, although they may be described in a law ( of higher rank and 
especial solemnity, otherwise it would make no sense); but they may also 
be used as criteria for the legitimacy of the content of laws and as criteria 
for assessing and applying laws. 

b) The types of greatest interest for both legislative technique and 
scientific construction are the types that ref er to the structure and config
uration of actions, institutions and juridical relationships.  How are these 
types treated? By virtue of some of the forms of "typification" that we 
have mentioned, from the great variety of actions, institutions or relation
ships in real life some are chosen that are considered typical at a given 
moment in time. The juridical structuring (the legislative moment) of 
those actions, relationships or institutions, or their explanation and sys
tematic construction (scientific creation) are carried out accordingly. That 
is, legislation indicates the principal characteristics of the types and in ac
cordance therewith regulates the realities with which it is dealing. With 
this procedure a "legal type" is created and shaped; for purposes of recog
nition and regulation, a type serves as a juridical channel for the entire set 
of realities that answer to that type. 

The "legal type" typifies and configures the structure of certain ac
tions, institutions or relationships and thus belongs to the class of types 
called structural. It is clearly distinguishable from frequently occurring 
types and the normative average types already cited. The legal type fulfills 
an instrumental technical function-being a channel for recognition and 
regulation-thus, it is not absolute in nature; that is, it serves to regulate 
the realities that answer to the type, but does not exclude others. 
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An epistemological nature is characteristic of the legal type, but it 
should not be confused with the epistemological nature of juridical con
cepts. The legal type, rather than being a juridical concept, is an empirical 
outline, a schematic reproduction of the structure of a reality that is con
sidered to be "typical". In other words, to form a type, the mind does not 
conceptualize, it schematizes, making a prescientific abstraction. There
fore, the degree of abstraction is very slight and an immediate and proxi
mate reference to reality is retained. That has an important consequence . 
As Larenz says, types must be created and interpreted in accordance with 
the substantial elements of reality (the nature and real content of the sec
tor or form of regulated social life) that the type is schematizing . 

That epistemological characteristic of types explains their use in ju
ridical technique . When an action, relationship or institution fully answers 
to the characteristics of a type, it is recognized and regulated on that basis 
alone. If that does not happen because some of the characteristics are not 
the same, it is still recognized and regulated in accordance with the type, 
but at the same time there is recourse to specific law or to other technical 
resources so as to respect the differences. 

The instrumental nature of types is significantly demonstrated in 
their use to give juridical viability to realities that-according to some es
tablished principle but not because of the technique of using types which 
is never exclusive-could not be juridically viable unless they fell into one 
of the types configured by the law. Thus, for example, given the principle 
of not admitting new forms of religious orders, which was in force for sev
eral centuries in the Church, the device used was to give the new forms ju
ridical viability and approve them as associations of the faithful and grant 
them certain privileges. Thus to know the nature of a specific and singular 
reality, it is not enough to start with the legal type that enabled the new 
forms to be approved; specific law also has great importance. Of course, it 
should not be necessary to say that outside the world of law, what must be 
kept in mind is real substance . For example, for a theological study of reli
gious life, the use of legal types is valid only to the degree that, as we have 
said, legal types schematize substantial elements. But it must not be for
gotten that a legal type does not schematize all the realities found in a sin
gle concept , but only those realities that , either because they are so 
frequent, or through their characteristics or for other reasons, are at a 
given time considered as typical. Here indeed a theologian who tried to 
schematize them all could be called "juridistic" because this is a confusion 
of different methods and logically can lead only to unsatisfactory results. 
So long as theological and juridical methods are confused, the ecclesiasti
cal sciences will have a great deal of confusion of language. 

Juridical relationships, acts or institutions that can not be contained 
within the types configured by the law or by science are called atypical 
and are distinguished from typical forms or normal types. Atypical forms 
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are not outside the law; they are regulated by any general norms there may 
be, by special laws or simply by specific norms. 

Atypical acts, relationships and institutions are recognized as a nor
mal phenomenon in social life and in juridical technique. However, in ca
nonical doctrine-but not by the authorities-they are a phenomenon that 
has been scarcely taken into account or used. Possibly this is due to the 
persistence of a mentality that can be translated into a phrase attributed 
to Gasparri: "quod non est in Codice non est in mundo. " This phrase evi
dently has nothing to do with either law or juridical science. The same is 
also valid for CIC. 

Legal types may be open or closed. Open types include only some 
partial characteristics. Closed types completely delimit a figure and all its 
characteristics. 

Delimitation of a legal type, as we have said, is based on a schemati
zation of realities that under various criteria are considered as typical at a 
moment in time. Now, apart from the evolution that is natural to all law, 
there is a special evolution in the case of types. They can pass from open 
to closed, or be delimited in accordance with realities that become typical 
at another given moment. That may cause a substantial change or partial 
modification in the type. What then happens with realities that persist and 
are recognized and regulated according to a certain type? Normal tech
nique gives an option to change the figure by which they are regulated. 
When that is not possible, the principles of acquired rights and the non
retroactiveness of the laws are taken into account. All of this concerns the 
technique of types. It is different when a change or modification obeys 
other criteria; for example, when an attempt is made to modify substantial 
reality. But this attempt is only possible, obviously, if the authorities are 
competent to make it; that is not the case, for example, if the fundamental 
rights of the faithful are at stake. To close, let us make clear that it is one 
thing to change or modify a type and something else to change or modify 
the norms that regulate the evolution of the realities that are included 
therein. 

5. Simplifying by reduction 

This tool of the juridical method consists of substituting a quantity 
for a quality. 

Social reality sometimes has fluctuating boundaries and does not 
obey set rules, but it has qualities that should be taken into account by the 
law. Then it is necessary to adopt fixed criteria that are both just-suit
able for reality-and sure. In those cases one of the resources used by ju
ridical technique is to reduce a quality to a quantity. 

The Deer. Christus Dominus, for example, includes the resignation 
of bishops "if due to advanced age they become less able to fulfill their du
ties". If the norm had remained in that form, the difficulties and contro-
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versy that each case could lead to are evident. What would the criteria be 
for measuring the diminished capabilities of each bishop? Would they be 
related to the time of appointment? Would they depend upon the average 
capability of all the bishops in the world, all the bishops on a continent or 
in a country, etc. ?  How would "advanced age" be determined? As a just 
and prudent norm it is virtually inapplicable, unless the decision were left 
to the bishop in question, as the Decree finally actually did. In cases like 
this, the process of simplifying by reduction comes into play. Advanced 
age and diminished capability, which are qualities, are transformed into a 
quantity, which is the seventy-five years of age found in c. 401 .  Thus any 
questions that could be raised are eliminated from the start. Other exam
ples of the principle are majority of age, prescription, etc. 

6. Formal equivalents andjuridicalfiction 

Formal equivalents, also called remissions or references, are a basic 
resource for legislative technique. To avoid superfluous repetition, for ju
ridical purposes the law makes one factual presupposition equivalent in 
law to a different one. Equivalents are found in the CIC with expressions 
like censeatur tamquam, aequiparantur and habeatur pro. They essen
tially consist of a cross-reference from a norm to other norms that regu
late factual patterns which are equivalent to those contemplated by the 
first norm. 

A special type of formal equivalent is juridical fiction, which is due 
more to historical use and the language sometimes used than to its nature. 

Juridical fiction originated in Roman law from the requirements of 
juridical traffic. In contrast to early quiritarian law, which was considered 
intangible, a procedure was used which feigned that a fact different from 
the one covered by law was the same, thus making them equivalent for ju
ridical purposes. After the medieval acceptance of Roman law, following 
Roman technique, canonists and legists for centuries defined fiction as 
"legis adversus veritatem, in re possibile ac ex iusta causa dispositio" (Al
ciato ).  Although many canonists still define it this way, in modern times 
many others no longer admit that configuration (Reiding, Demelius, Iher
ing, Stammler, Esser, Legaz, etc.) ,  or they call it a latent remission or la
tent equivalent (Larenz) . Also from the point of view of canon law, the 
traditional definition has been subjected to revision (Llano Cifuentes) . 

Actually, the technique of juridical fiction does not feign anything, 
nor does it contain any untruths. It is a legislative device by which, as in 
any equivalence, the juridical effects of one fact are given to another. With 
Llano we can say thatfictio juris is a tool of juridical technique by which, 
formally making two actually different presuppositions of fact to be equiv
alent, equivalent juridical treatment is achieved when the juridical effects 
that a different juridical norm gives one presupposition are given to a dif
ferent presupposition. 
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7. Formalism and publicity 

Formalism and publicity are two means used by the technique of law 
to protect security in the juridical order. Theoretically, because the juridi
cal order i s a social system among persons, everything that works in the 
world of law should be external, meaning, it should be manifested exter
nally. What is merely internal , not manifest, cannot be grasped by others 
and therefore cannot be the object of social relationships. Hence the im
portance of the sign in law as a necessary medium so that through it, what 
cannot be exteriorized by itself can be made manifest and be the object of 
social relationships and regulation. In this sense, the form or external fig
ure by which something is known and can be grasped by others consti
tutes a primordial factor in law. 

The forms are quite varied. An act of will may become man if est 
through words, silence, behavior or omission; it can be made manifest in 
writing or orally, using various means of expression, etc. 

All forms or signs are not equally capable of expressing the content 
or intention of the things of which they are manifestations. This fact is an 
element of insecurity that may lead to different and erroneous interpreta
tions of the act or behavior. Thus arises the need to impose certain forms 
and formulas that in each case can best express the content, and the forms 
that are considered insufficient are discarded. Sometimes the forms and 
formulas are imposed by everyday usage; other times they are imposed by 
legislation. Selection of a single form may be based on prescription and be 
obligatory, but it does not exclude the juridical effects of other manifesta
tions allowed (form ad licei tatem). Or it may also be held to be the only 
valid form when it is deemed that order and justice so demand (form ad 
validitatem ). 

Security is not, however, the only principle that justifies formalism in 
law. There is another basic factor to which we have alluded. Social rela
tionships, facts and acts must be manifest. Furthermore, the only way peo
ple can communicate with one another is to capture the sign and the 
manifestation-in other words, the exterior figure that reveals another's 
intentions, thoughts and will. (This is so true that even in our relation with 
God, God's existence is grasped through his works, his will through signs 
and his deep truth through Revelation. Christ gives signals, which are the 
miracles, and manifests himself through his works. All this, evidently, is 
when God wishes to make contact with man in the human mode .) Thus 
law is dominated by the principle of form. Without manifestation there is 
no existence in the world of law. Furthermore, if this is correctly under
stood, we must speak of a certain predominance of form, in the sense that 
an act or behavior exists and is valid insofar as it is comprehensible by its 
sign or manifestation. Thus it is that any form and sign admitted is theoret
ically valid; that is, it results in an effect. In other words, any manif esta
tion that is recognized produces at least an assumption of content. We say 
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"at least" because sometimes security and justice require that a sign be ab
solutely valid. 

If we look closely at reality we can see that principle of form is not 
specific to law, although its characteristics may be special. All of social 
life is colored by this principle. The importance of social forms is hidden 
from no one, even when they are disguised with a lack of form, which is 
nothing more than a different kind of formalization, many times louder 
and more formal than the forms an attempt is being made to eliminate. In 
another order of things, it is evident that personal faith is essentially 
"without form"; but when personal faith becomes manifest in or passes to 
a community, immediately a certain formalization appears: the formulas of 
the faith. In the Church, for example, the formulas-the Creed, conciliar 
canons, Magisterium, etc.-are not only words to facilitate expressing the 
faith in assemblies of worship, they are the very expression of the content 
of the Church 's faith. And thus the truth contained in a formula is dogma. 
Of course, a formula has no absolute value, and it has none in law, except 
in the cases indicated and for the requirements of a just social order. Form 
in law appears as a sign or manifestation; thus it has an inherent reference 
to content. A sign is worth as much as the worth of what is expressed by 
the sign. That is why the predominance of form normally means nothing 
more than an assumption of content. Hence, for example, the relevance of 
simulation, error, etc. ,  in juridical acts. 

The principle of form touches the entire juridical order, including 
acts of authority. Acts of authority are expressed in forms and formulas ; 
they are valid insofar as they are formalized and formulated, and they are 
interpreted in accordance with their forms. In perhaps no other field can 
this principle offer greater guarantees in defense of individual rights. In 
canon law this principle is well accepted with regard to the activity of the 
courts. Not so in legislative or administrative activities, with the conse
quent effect of insecurity in interpretation and the risk of arbitrariness in 
administrative bodies. 

If formalism properly understood is a resource that favors the secu
rity of juridical traffic and to that degrees serves as a tool in defense of in
dividual rights, when it is used to excess it results in a denaturing of the 
resource. Law then falls into a rigidity that suffocates the vital impulse of 
social reality. Excessive formalism is a sign of primitive or decadent law. 

With regard to the principle of publicity, suffice it to say that all we 
have said about formalism is applicable here. In its specific aspects, pub
licity also obeys a basic reason and the principle of security in its deepest 
connotations. 

Insofar as it must be external, every juridical act in some sense has a 
note of publicity. But when we speak of the principle of publicity in law, 
we ref er in particular to certain means by which an act or a relationship or 
a juridical situation may be learned about by all interested parties. The 
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means of publicizing are varied, from the intervention of public function
aries to the insertion of an announcement in the different communication 
media. Publicity or publication, depending on the case, can be a require
ment ad liceitatem, or even ad validitatem. This principle is also espe
cially applicable to norms, administrative acts and judicial decisions. 

8. Juridical language 

In every science, language has a vital raison d 'etre. It is the vehicle 
for communicating and transmitting knowledge obtained. Its exact mean
ing is guaranteed to be understood insofar as possible , given the inherent 
limitations of language. 

That is why juridical science uses its own language with a lexicon 
that in each case expresses-or should express-the concept, the judg
ment or the juridical consequences precisely, clearly and simply. Through 
the lexicon, normative imperatives are transmitted, judicial decisions are 
expressed or the content of juridical relationships is revealed. 

Each concept requires a term to express it, and since juridical sci
ence creates its own typical concepts, it needs its own typical notional 
lexicon. Only such a lexicon can express juridical concepts without uncer
tainty or confusion. 

It is not reasonable to expect laws or judicial decisions to use com
mon language, clear and simple though it may be, and to avoid technical 
terms-making it into a language accessible to everyone. If this were the 
case , juridical language would lose precision and would be unable to ex
press its content, or it would be necessary for laws to use long circumlo
cutions that would seriously harm their effectiveness. As Ihering said, a 
single technical expression saves a hundred words, and, we may add , it 
saves a hundred lawsuits. 

In addition, a law is no place for fine discourses on the social impor
tance of institutions nor for great exhortations. The purpose of a law is to 
organize social life effectively. For other purposes there are radio mes
sages, encyclicals, pastoral letters or conciliar documents. A law is not an 
avant-garde ecclesiological essay. 

However, the appropriate bodies do need the proper advisory ser
vices, and the faithful in general do need to know the law through publi
cizing efforts, when necessary. 

Similarly, when we hear that laws should be drawn up in Biblical lan
guage, there is no other solution than to carry out a delicate didactical task 
and explain what law is. The same is true in the face of the opinion that 
laws should use a language reflecting certain subtle shades of the Christian 
attitude at the present time . Then the response must be that legislating or 
working in juridical science is not drawing up a will or a document to cause 
a good impression on any profane person that might read it; laws and sci
ence exist and are expressed in writing to resolve practical problems. Leg-
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islation or juridical science should reflect not language, but content: a just 
order suited to divine law, respectful, defender and guarantor of individual 
dignity and liberty, and an ecclesial system in libertate filiorum Dei. 

The juridical lexicon is a tool of juridical technique. For that reason 
especially, it should be extremely precise. The purpose of law is to estab
lish a stable order that can ensure all interests and needs for the common 
good, and it must effectively grasp social realities and contain them in sys
tematic structures, while avoiding uncertainty and vagueness. 

The use of common language, which is constantly subject to change 
and elastic meanings, would mean the immediate decay of law and its or
dering force. Hence metaphors, symbols and sui generis expressions 
must be carefully avoided in juridical language, even though it does not al
ways seem feasible; and it is not feasible precisely in cases where reality 
has not been captured in properly conceived terms or concepts. 

The language used should also be clear; that is, it must be possible to 
capture the meaning, even if that is not always easy. Obscurity brings to 
social life nothing but a plurality of interpretations, synonymous with the 
ineffectiveness of laws. And in science, obscurity prevents the communi
cation of results and sterilizes the task that has been accomplished. 

Finally, the language must be simple, without unnecessary complica
tions. Pomposity and complexity have no place in law, which is eminently 
functional, nor in science, which seeks the truth. Anything other than the 
sobriety proper to science or its technical tools is empty verbosity. As the 
American jurist Llewellyn says, the beauty of juridical language is a func
tional and efficient beauty. 

9. Basic principles for interpreting the law 

The most important nucleus of the juridical method is doubtless the 
set of rules and criteria for interpreting the law. Norms, juridical actions 
and administrative acts, to be applied, need to be interpreted. The juridi
cal method, and the rules and technical resources for ordering social life, 
are made up of the criteria that serve to interpret the law. From a scien
tific point of view, this is the most interesting part of the method, because 
of its basic nature, for without interpretation there is no scientific knowl
edge, no systematic construction, no application to reality. 

Not only the laws need to be interpreted; also custom, juridical ac
tions and administrative acts and the whole juridical structure (rights, du
ties, etc. )  need to be interpreted, and the rules for interpreting are peculiar 
to each case. That is why it is preferable to limit ourselves now to stating 
the basic principles of juridical interpretation and leave the presentation 
of the specific rules for the appropriate moment. 

What does interpret mean? Interpretation of the law is commonly de
fined by canonists as a statement of the genuine meaning. The same can 
be said of interpreting custom, administrative acts or juridical actions. 
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Theoretically, this is a perfectly valid definition, provided that interpreta
tion is understood in its genuine form. Interpreting is, above all, an intel
lectual operation of understanding. It consists in grasping the normative 
content of law, the order that it is trying to implement, whether this is ex
plicit in the law or not. 

a) The first basic principle of interpretation is the connection be
tween the juridical structure and social reality. Law is not a set of logical 
conclusions obtained by syllogisms from a priori principles. It is a system 
of and for social reality. It is a product of juridical prudence and as such 
must be constantly referred to in the situations of fact that it is trying to 
regulate. Juridical structure exists as a function of social reality. Its rai
son d'etre is based on these two co-ordinates: a social reality that must be 
regulated, and the requirements of order and justice which the law and in 
general, juridical structure , claim to serve. If there is no social reality, 
there is no law properly speaking. It is either a historic relic or a pure in
tellectual game. What else could a law be that in the present time claimed, 
for example, to regulate fiefdoms? And if there are no order and justice re
quirements, regulation escapes the nature and function of law. 

Although social reality presents a whole range of possibilities for 
being organized into something upon which legislative options are based, 
it has a fundamental nucleus of inherent order. It has a nucleus of norma
tivity, because all of reality naturally has a sense and direction. The nor
mative content of all juridical structures should be understood as a 
function of and in relation to social reality and its fundamental nucleus of 
normativity; it should be a function of the necessities and demands of 
order and justice. In this way it is not correct to interpret law only through 
its statements without taking into account social reality at the same time. 

b) Directly tied to the first general principle is the second principle, 
the historicity of law. The essential and inherently practical dimension ( an 
effective and living order) of law implies that juridical structures should 
be interpreted in accordance with their moment in history, and we are not 
speaking now of adaptation. Interpretation of the law generally has an un
dercurrent of ideas that influence it, often decisively. A given law, for ex
ample ,  may be understood-interpreted-with different shades of 
meaning depending upon the mentality with which it is viewed. Social re
ality, immersed in history, acquires new shades of meaning with the pass
ing of time. The law should always be interpreted in relation to its 
historical dimension, meaning current times. 

c) Finally, a basic and very fundamental criterion is the meaning or 
purpose of law. A given juridical structure, a norm, a right, a duty, etc. is 
not fully expressed in the immediate purpose that appears in its statement. 
These elements are only aspects, factors or parts of a broader and more 
complete order of things that should be reflected in their interpretation. 
Each of a parish priest's or bishop's functions, for example, is not fully un
derstood unless seen in its proper pastoral function; each marriage right is 
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a function of the purposes of marriage; ecclesiastical property has specific 
objectives, etc. Thus, all norms or elements of a juridical structure have a 
meaning that is fuller than when taken alone. This meaning is a factor of 
the first order for interpreting them, for understanding their nature, delim
iting their scope and strength, and understanding their purpose. 

In conclusion, the law must be interpreted realistically, with a sense 
of the moment in time and using teleological criteria. 

III. CANON LAW IN HISTORY (FROM ITS ORIGINS TO THE FIRST 
CODIFICATION) 

A. The law of the Church in the Roman Empire 

1 .  General introduction. The law of the Church in the dynamics 
of history4 

The fundamental principles on which the Church's constitution is 
based, the purposes pursued by the Church's activities and the criteria 
upon which relations among the faithful should be based were established 

4. For this chapter, see, among others, F. CALASSO, Media Evo del diritto (Milan 1954); 
G. CHITTOLINI-G. MICCOLI (dir.), Storia d'Italia. La Chiesa e il potere politico dal Medioevo 
all'eta contemporanea, (Turin 1986); P. ERDb, Introductio in historiam scientiae canonicae, 
cit.; H.E. FEINE, Kirchliche Rechtsgeschichte, Die Katholische Kirche, (Cologne 1964); 
A. FLICHE-V. MARTIN (et al.), Histoire de l 'Eglise depuis les origines jusqu' au nos jours, 21  
vols. (Paris 1941-1952); G. FORCHIELLI-A.M. STICKLER (dir.), Studia Gratiana, I-XXIV (Rome 
1953-1989); P. FOURNIER-G. LE BRAS, Histoire des collections canoniques en Occident depuis 
les Fausses Decretales jusqu'au Decret de Gratien, I-II (Paris 1931-1932); A. GARCfA Y 
GARCIA, Historia del Derecho Canonico, I: El primer milenio (Salamanca 1967); idem (dir.), 
Synodicon Hispanum, I-IV (Madrid 1981-1987); A. GIACOBBI, "Il Diritto nella storia della 
Chiesa. Sintesi di Storia delle fonti e delle istituzioni," in Il Diritto nel mistero della Chiesa, I 
(Rome 1979), pp. 1 17-236; A. DE LA HERA, Introduccion a la ciencia del Derecho Canonico 
(Madrid 1967); idem, "Posibilidades actuates de la teoria de la potestad indirecta," in Iglesia y 
Derecho (Salamanca 1965), pp. 245ff; A. VAN HOVE, Prolegomena, 2nd ed. (Mechlin-Rome 
1945); S. KUTTNER, "El Codigo de Derecho Canonico en la Historia," in Revista Espanola de 
Derecho Canonico 24 (1968), pp. 30lff; idem (dir.), Proceedings of the International Congress 
of Medieval Canon Law, I-IX (Vatican City 1959-1972); G. LE BRAS (et al.), Histoire du Droit 
et des Institutions de l 'Eglise en Occident (Paris 1955ff); L. DE LUCA, art. "Fonti del diritto 
( diritto canonico )," in Enciclopedia del diritto, vol. 17 (Milan 1968), pp. 966ff; J. MALDONADO Y 
FERNANDEZ DEL TORCO, Curso de Derecho Canonico para juristas civiles. Pa rte general 
(Madrid 1967); idem, "La significacion historica del Derecho Canonico," in Ius Canonicum 9 
(1969), pp. 5ff; L. MUSSELL!, Storia del diritto Canonico (Turin 1992); K. PENNINGTON, Popes, 
Canonists and Texts, 1 150-1550, Variorum Reprint (Hampshire 1993); W. M. PLOCHL, 
Geschichte des Kirchenrechts, 5 vols. (Wien 1952ff); V. DE REINA, "Los terminos de la polemica 
sacerdocio-reino," in Ius Canonicum 6 (1966), pp. 153ff; A. STICKLER, Historia iuris canonici 
Latini, I: Historia fontium (Torino 1950); E. TEJERO, "Formacion historica del Derecho 
canonico," in Manual de Derecho Canonico, 2nd ed. (Pamplona 1991), pp. 51-1 1 1 ;  C. VAN DE 
WlEL, History of Canon Law (Louvain 1991). 
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by Christ himself, founder of the Church. All of that forms the divine con
stitution of the Church and by its very nature is immutable. 

However, the Church lives and grows throughout human history and 
participates in the same dynamism; furthermore, the Church is an element 
that drives historical dynamism. Church history and secular history influ
ence one another; their influence causes a continual evolution of the con
stitution and organization of the Church and of the criteria upon which the 
juridical activities that take place in the ecclesial community are based. In 
sp ite of the permanence of certain immutable princip les, canon law 
changes over the centuries. 

The factors that determine the evolution of canon law are numerous 
and varied. Among them it is essential to remember the following : 

a) The divine constitution of the Church was established by Christ 
and is one of the aspects of the revelation made by God to mankind. This 
message is known through the sources of Revela tion; that is,  Holy 
Scripture and Ecclesiastical Tradition. The Hierarchy of the Church is 
the custodian and authentic interpreter of the revealed deposit; that is, of 
the content of Revelation. In addition, those who work in the ecclesiasti
cal sciences try, in their studies, to delve deeper into the sources of Reve
lation. They continually point out new aspects of the inexhaustible 
content of the revealed deposit. Their scientific work forms the technical 
base used by the Church's hierarchical Magisterium which is continually 
enriched by a homogeneous evolution of the doctrine proposed with the 
assistance of the Holy Spirit. Furthermore, revealed doctrine is not merely 
abstract and theoretical; it must manifest itself in the spiritual experiences 
of those who give their assent to it and make an effort to live in confor
mity with its requirements. The Holy Spirit also operates upon the souls of 
each and every member of the faithful. Thus divine Revelation is mani
fested in the faith of the people of God. It is the Church's hierarchy who 
judge the manifestations, approving those that are genuine and rejecting 
those that are erroneous. 

All of which tells us that although the divine constitution of the 
Church is immutable, since it was definitively established by Christ, the 
ecclesial community grows richer in an uninterrupted evolution of becom
ing aware of and learning about new aspects of the principles that are 
found therein. 

Acts of the Church's Magisterium that express the content of and in
terpret divine Revelation have been numerous and varied in nature. Their 
diversity lies in their level and solemnity (from which are derived differ
ences in degree of the obligation of the faithful to give their assent to 
them) and scope (some include very specific aspects of the content of 
Revelation and others, rarer throughout history, give an overall vision of 
the vast amount of materials related to Revelation). Taken all together 
they are the principal source into which the Church's knowledge of the di-
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vine design for it is condensed. No act cancels out the previous ones, for 
the ecclesiastical Magisterium becomes enriched, but does not change in 
substance. However, each new act by the Magisterium not only adds new 
data, but also brings in criteria that illuminate all of divine Revelation. 

Because of their rich doctrine and their authority, the texts of Vati
can Council II are the most important source for the present s tage in the 
continual evolution of the Church's becoming aware of its own mystery. 
The texts that reflect the Magisterium's activities throughout history are 
scattered in many documents. 

b) Until the Church arrives at its eschatological goal, which it will 
only reach in its ultraterrestrial stage, it is immersed in human history. 
"Destined to extend to all regions of the earth, " says Vatican Council II, "it 
enters into human history, though it transcends at once all times and all 
racial boundaries. Advancing through trials and tribulations, the Church is 
strengthened by God's grace, promised to her by the Lord so that she may 
not waver from perfect fidelity, but remain the worthy bride of the Lord, 
ceaselessly renewing herself through the action of the Holy Spirit until, 
through the cross, she may attain to that light which knows no setting." 
(LG 9) 

The effort made by the Church to renew itself by taking into account 
the changing circumstances of society and the different stages in the devel
opment of human cultures is also seen in the field of law. It is an aspect of 
the Church's effort to which the exigencies of the object of our discipline 
require that we give preferential attention. Paul IV reminded us that "ca
nonical legislation is not static and immobile; but without changing its es
sential function, from time to time at certain moments in history it renews 
its technical declarations and formulations". He added that from that point 
of view all the texts that reflect the development of canon law "represent 
and give witness solely to the constant effort by the Church to adapt its leg
islation to the various moments and contexts in history, always serving the 
progress of the Church of God" (Discourse, May 25, 1968). 

c) Throughout history the Church has indeed been shaping its consti
tution, organization and activity, judging the circumstances of each mo
ment in time (the signs of the times) in the light of the principles of the 
evangelical message. This is shown in all facets of ecclesial life and also
this is the aspect of most interest to us here-in the field of law. At each 
moment in time canon law is a concretion and development of the princi
ples of its divine constitution in a number of elements of human origin. 
The criteria upon which the concretion and development are based are as 
many again as the Church's historical options that decide the content and 
technical profile of its own law and its relationship with other juridical 
systems. The options, with room for correctness and incorrectness (the 
fallibility of canonical power), are based on a judgment of the Church's 
needs and on the use of the resources of the juridical technique of the time 
to attend to the needs of each epoch. 
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Obviously, technical resources have depended upon the juridical cul
ture of the time; for that reason secular law has always -and it could 
hardly be otherwise-made a contribution to the Church's organization. 
The Church has used and imitated many of the secular law's juridical con
structs and solutions. In addition, in resolving its own problems in the 
juridical context of each moment in time, the Church has made contribu
tions that are full of originality, that have been integrated into the juridical 
culture of all men and developed a life of their own outside the ecclesiasti
cal environment. Thus, due to doctrinal criteria that bring their own mes
sage for men to live in peace with one another and to the technical
juridical solutions tried out by its own organization, the Church has been 
one of the moving forces of the juridical culture of humanity and one of 
the protagonists in the history of law. 

This makes the history of canon law a branch of the history of law. 
Its purpose is to study the law of the Church as it has evolved throughout 
the centuries. 

As long as it never loses sight of its integration into all historical
juridical studies, the history of canon law may be cultivated and ex
pounded with full autonomy. It has indeed had a brilliant past and is called 
upon to continue to have a brilliant future, independent from the science 
of canon law in the strict sense, which is devoted to studying the law in 
force in the Church at the present time. From that point of view, a com
plete and rigorous study of the history of canon law has no place here. The 
purpose of the following pages is simply to show some aspects that off er a 
view of the dynamism of the juridical phenomenon in the Church so as to 
facilitate comprehension of present-day canonical problems. 

2. Early Christian communities 

Christianity came out of the area of Palestine where Christ had 
taught, as a result of the diffusion of his teachings through the ministry of 
the Apostles and their first collaborators and immediately afterwards by 
Christians . The early Christians included those in the nascent ecclesiastical 
hierarchy and the simple faithful. The Apostles and those who received the 
doctrine from them propagated it, choosing the great cities of the Roman 
Empire as the most favorable environment for their preaching. They began 
in the cities of the East and afterwards-although in some cases such as 
Rome, still in apostolic times-turned to the cities of the West. Thus early 
Christianity is typically an urban phenomenon. Its paths of diffusion were 
land or sea routes that linked the great populations of the Mediterranean 
world. Rural areas were Christianized much later. In the first to the fourth 
centuries of our era, many nuclei of Christian adepts were founded, scat
tered in various cities. Even though we have no data to calculate the num
ber even approximately, at the beginning of the fourth century those cities 
formed a considerable part of the Empire's population. 
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In the fourth century the approximate geography of Christianity cov
ered Palestine, Asia Minor, Greece, Macedonia and Egypt in the Eastern 
part of the Empire, and Italy, Gaul, Hispania and Africa (today's Tunisia 
and Algerian territories) in the Western part. This division between East 
and West has great importance in understanding the origins of canon law. 
It left an imprint that lives on in the history of the Church. There was polit
ical differentiation (the Eastern Empire versus the Western Empire), and 
cultural, psychological and linguistic differentiation (Greek was the most 
usual language in the East and Latin in the West). 

During the early centuries, the communities in each city organized 
themselves for worship and, in general, for other manifestations of eccle
siastical life. In each community there were ministers for worship (as a 
group they were to be called clergy), presided over by a bishop, who was 
assisted in his functions by priest, deacons and other lesser ministers. The 
members of the community as a whole were generically called Christians, 
with a distinction being made between the faithful, who had already been 
baptized, and the catechumens, who were in preparation for baptism. 

Some members of the faithful stood out in the community because 
they were endowed by God with special charisms. Among the most fre
quent in the early Church were the gift of prophecy and the gift of tongues. 
Other charisms included the witnessing of a particularly appreciated vir
tue (virgins), the combination of a virtuous life with devotion to helping 
ministers or attending to needy members of the faithful (widows) or, start
ing in the third century, withdrawing to isolated places to live a life dedi
cated to prayer and penitence (anchorites, of whom there were many in 
the Egyptian deserts). 

Life in a Christian community was centered around the celebration 
of the Eucharist or the Lord's Supper. Only the faithful participated and it 
was the expression and source of their unity. 

Doctrinal activity (forming the faithful in the mysteries of faith) gen
erally developed as a prologue or introduction to the Eucharist. The books 
of the Holy Scripture served as a basis. They are made up of the Jewish 
Bible and the Christian Bible. The Jewish Bible is the Old Testament, used 
by Christians from the beginning as a source of prayers, teachings on the 
history of salvation, and proof of Christ's divinity, since it was in Him that 
the predictions of the prophets were fulfilled. The Christian Bible is the 
New Testament, made up of the four Gospels (St. Matthew, St. Mark, St. 
Luke and St. John), which are the written versions of the Apostles' preach
ing on the life and teachings of Our Lord; the Acts of the Apostles, a narra
tion written by St. Luke about the first steps the Church took in Palestine 
and the missionary travels of some of the Apostles, especially St. Paul; the 
Epistles or letters of the Apostles, which contain teachings on Christian 
doctrine and exhortations to the faithful (written by St. Paul, St. Peter, St. 
John, St. James and St. Jude); and Revelation, the book in which St. John 
allegorically explains some of his visions and religious experiences. All 
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these books were used in the liturgy, for which they provided texts for 
prayers and especially, readings directed towards the instruction of the 
faithful and the catechumens (who were admitted into the didactic part of 
the liturgical assemblies), and the readings were explicated with homilies. 

The Church teaches that the books of the Holy Scriptures are in
spired writings; that is, their principal author is God, under whose influ
ence men wrote them. This fact gives Biblical writings such authority that 
the early Church was basically occupied in clearly distinguishing the in
spired books from the rest of Jewish and Christian literature, especially 
from the Christian texts of the early centuries that presented themselves 
as written by the apostles or were erroneously considered by certain sec
tors of the Church as inspired (apocryphal). That is why fixing the canon 
is so important in the history of the ecclesiastical Magisterium; the canon 
is the official list of books considered by the Church to be inspired. The 
uninterrupted tradition of the canon was set as a fundamental principle of 
faith by the Council of Trent. It considered the protocanonical books of 
the Hebrew Bible (the Old Testament) as inspired, as well as the deutero
canonical books, originally written in Greek and not included in the Jew
ish canon, but followed by many reformed Christian Churches. The 
deuterocanonical books of the Old Testament are Tobit, Judith, Macca
bees I and II, the Wisdom of Solomon, Ecclesiasticus, Baruch with the let
ter from Jeremiah, and some fragments of Esther and Daniel. 

For the New Testament (obviously not included in the Jewish 
canon), the list of books admitted by Catholics and Reformed Christians is 
completely identical. However, some New Testament books that have pre
sented special critical problems are also called deuterocanonical (for ex
ample, the Epistle to the Hebrews and Revelation). 

Christian communities were structured hierarchically to spread the 
doctrine (evangelization) and celebrate the mysteries (liturgy). They had 
an organization that carried out charitable activities (assistance to the 
poor), cared for the buildings used for worship (from the third century), 
and organized the burial of the faithful. It also administered the goods that 
were entrusted to it to tend to the community's needs and required the 
faithful to respect the truths of the faith, which had to be confessed even 
at the risk of one's life, and finally, it required behaving in accordance with 
the evangelical message. The faithful who did not fulfill their duty to con
fess the faith, distorted doctrine (heretics) or committed grave infractions 
of the norms of behavior proper to Christian life were prevented from 
communion (mainly, participation in the celebration of the Eucharist). 
Communion, as we have previously indicated, is the expression of the co
hesion of the community. To be readmitted into full participation in the 
community's activities, sinners had to observe a more or less lengthy pe
riod of penance. Neither penance nor readmission to communion was a 
purely private act; each had a community dimension, since it expressed 
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not just the internal transformation of the sinner but his reconciliation 
with the community. 

Especially in the large cities, as a consequence of the increase in the 
number of the faithful, the various churches or local communities were 
gradually obliged to celebrate several Eucharistic assemblies. Thus, to
gether with the meetings for worship presided over by the bishop, other 
meetings came to be presided over by presbyters in the name of the 
bishop. They were priests subordinated to the bishop, who always kept 
the condition of head of the local church for the purpose of an effective 
relationship of preeminence. As head of the local church, the bishop gov
erned with the assistance of the presbiterium, consisting of the presby
ters. This dispersion of worship was also accompanied by a certain 
decentralizing process of other ecclesiastical functions: attending the 
poor, administering goods, instructing the faithful and the catechumens, 
etc. Thus at that time some local churches were being organized by dis
tricts, with the natural diversity of one from another with respect to orga
nization and the functions that were being decentralized. 

From the beginning there was among the various local churches a 
bond of unity which expressed itself in the celebration of the Eucharist. 
That is why it was said that the churches or communities were in com
munion with one another because they celebrated the same Eucharist. 
Members of the faithful who moved from one city to another were issued 
a document by their community of origin stating that they were in com
munion; when it was presented to the new community, the member was 
assured admission to liturgical ceremonies and to all of community life. 
The bond of communion, established between the various churches by re
ciprocal recognition, was soon considered to be established in relation to 
the bishop of Rome. Because of his primacy, he became the guarantee of 
the Church's unity. Communion of a church with the Church of Rome also 
meant communion with other individual churches that were in commun
ion with the Church of Rome; that meant communion with all the 
churches on Earth that had not broken the bond of fraternity because of 
heresy or disobedience. 

In this way from its earliest times the organization of the Church was 
the real continuation of the work of the Lord. Unity was based on the cel
ebration of the Eucharist, in which the body and blood of Christ are effec
tively offered and received. Local churches were governed by bishops, 
naturally presiding over Eucharistic assemblies because they were the 
successors of the Apostles, who celebrated the Eucharist for the first time 
with the Lord. The primacy of all churches belonged to the bishop of 
Rome, the direct successor to the Apostle Peter, to whom the Lord attrib
uted preeminence over the other Apostles. His primacy was made con
crete by his fixing the content of the faith and having the final word in 
disciplinary controversies. 
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What was the role of law in the early Church, the principal character
istics of which we have now outlined? 

3. The law of the Church 

The Church carries within it the seed of a distinction between politi
cal and religious power. Therefore, independently from the historical 
circumstances of the early centuries of Christianity, the incipient ecclesi
astical organization had a structure, institutions and activities, with a 
clear awareness of its autonomy and a decided tendency to grow. The 
basic lines of the organization of Christian communities have already been 
described. We can now turn to the texts that contained the norms applica
ble to ecclesiastical life. 

During the early centuries of the Church the basic norms that gov
erned the activities of Christian communities were taken from the books 
of the New Testament. In them are found not only the truths that the faith
ful had to believe, but also the principles upon which Christian worship is 
based and the foundation of the power of ecclesiastical dignitaries. The 
unity of basic texts greatly justifies the most characteristic quality of the 
early Church's juridical institutions: the close connection with the other 
aspects of Christian life that are not specifically juridical. Although a thor
ough analysis performed using our frame of mind of the Church's organi
zation and activities in the early centuries shows us that a law did exist, it 
is obvious that the law was interwoven with the other facets of ecclesiasti
cal life with no pretensions to formal autonomy. 

There is, of course, nothing in that period to reveal the presence of a 
scientific juridical attitude towards ecclesiastical activities-a conscious 
reflection on strictly and exclusively juridical subjects. That appeared 
much later and was not fully developed until the 12th century. Nor were 
there any exclusively or preferentially juridical practical functions in com
munity life, although certain acts by ecclesiastical governors could fall 
into that category. As for the texts, the distinction appeared in a gradual 
process of diversification. 

Together with the texts of Holy Scripture, it was ecclesiastical Tradi
tion that revealed the Lord's design for the Church and the criteria of the 
Apostles with their special charisms when they spread their message in 
his name and founded the first communities. In other words, it  was the 
oral transmission of Christian preaching from generation to generation. 
The Tradition completed and became a part of the New Testament writ
ings, and it can truly be said that they are a written form of the oral 
preaching. 

The Holy Scriptures and Tradition are, thus, the basis of the criteria 
for community life. Communities were directed by their own pastors in 
conformity with those criteria. Thus the Holy Scriptures and Tradition are 
the pastors' titles to power and guides to behavior and turn into commu-
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nity customs, one of the most important sources of the Church's nascent 
law. 

We know about life in early Christian communities, insofar as is pos
sible, through epigraphic or documentary evidence that provides us with 
information on the liturgy, on discipline and the various facets of commu
nity activities. In addition to inscriptions, texts of secular literature, the 
apocryphal New Testament books, etc . ,  there are some interesting anony
mous texts of venerable antiquity; for example, Teaching of the Twelve 
Apostles or Didache, composed in Syria, probably during the first century; 
Didascalia Apostolorum, written in the third century in Palestine or Syria; 
Apostolic Constitutions, also from Syria or Palestine and written around 
the year 380, to which are attached 85 Apostolic Canons, 50 of which were 
later collected by Dionysius Exiguus in his canonical collection and later 
appeared in other collections; the Apostolic Tradition of St. Hippolytus, 
probably written by the antipope St. Hippolytus around the year 2 18. 

The usual way of transmitting and explaining Christian doctrine and 
behavioral norms was through the preaching of bishops. The form was 
generally oral, although often recorded in writing, and sometimes set 
down in letters (as the Apostles had done) addressed to the faithful in gen
eral or to specific communities. Sometimes the task of presenting doctrine 
was carried out by members of the faithful who were not part of the hier
archy but noted for their learning. Together with some polemical writings 
(apologies) against those who gave distorted versions of Christianity, the 
presentations of doctrine by the bishops and others form the fundamental 
nucleus of early Christian literature. Among these writings the following 
are noteworthy for their antiquity: the writings of the Apostolic Fathers, 
who are the authors who received the doctrine directly from the Apostles: 
St. Ignatius of Antioch, St. Clement of Rome and St. Polycarp of Smyrna, 
whose works make up a very old exegesis of the Scriptures and an autho
rized testimony to Tradition. 

This literature was continued in the patristic writings of a great 
number of authors whose chronological time frame is usually set from the 
second and third centuries to the eighth century. The Church Fathers ex
plained Scripture, gave testimony to tradition, refuted heresies, encour
aged Christian behavior in the faithful and explained the truths of the faith 
according to the philosophy of their times. Thus they inaugurated the his
tory of theological thinking. 

Among patristic writings in the East the following are noteworthy: 
Origen, St. Basil, St. Gregory of Nyssa, St. Gregory of Nazianzus, St. John 
Chrysostom and St. John Damascene. In the West there were Tertullian, 
St. Cyprian, St. Jerome, St. Ambrose of Milan and especially St. Augustine, 
whose writings, along with those of St. Thomas Aquinas (13th century) , 
mark one of the fundamental milestones in the history of Christian 
thought. 
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The first Christian texts with a legislative style-meaning brief, im
perative formulas-are the canons issued by councils in series that varied 
in length. But we are still not looking at texts of an exclusively juridical 
character since councils often addressed questions of dogma. However, 
the canons from the frequent councils of this period in which measures 
were adopted that affected the organization and discipline of the Church 
are the oldest canonical legislative texts. 

Councils were assemblies of bishops, who met to deliberate on mat
ters pertaining to doctrine and ecclesiastical discipline. Councils usually 
gathered together the bishops of a certain geographical area. They were 
presided over by a prelate who, because his see was older or he enjoyed 
personal prestige, was given precedence over the others. The geographi
cal areas were homogenized by the influence of episcopal sees of venera
ble age (apostolic sees), for political reasons (imperial circumscription), 
communications, or similarity of circumstances of ecclesiastical life. They 
gradually became ecclesiastical demarcations (Patriarchates, ecclesiasti
cal Provinces, etc.). At their head was the bishop of a certain see, who was 
called the patriarch or metropolitan. The Eastern patriarchs enjoyed very 
broad autonomy, although they had to be united under the Patriarch of the 
West (the Roman Pontiff) by the bond of communion and were subject to 
him in matters of the orthodoxy of the faith and final judgments-a last 
court of appeal-in disciplinary questions. 

From the second century onwards in the East and from the third cen
tury in the West there are records of conciliar activity, which was espe
cially strong starting in the fourth century. In the Western areas, Africa, 
Hispania and Gaul were particularly active centers for conciliar meetings. 
Some Eastern councils, which are particularly important because of the 
matters they treated and because of the number of bishops who took part 
in them, were recognized by the Church as ecumenical. That means they 
expressed the criterion of the episcopate of the entire Church and so their 
norms were given universal effect. The oldest of the ecumenical councils 
is the Council of Nicaea in the year 325. 

As conciliar activities developed, each of the Churches found a 
greater number of norms applicable to their community life. As a func
tional necessity, the custom of reducing the norms to a corpus developed; 
they were gathered into a collection so they could be consulted and ap
plied. The canonical collections were at first made up exclusively of con
ciliar canons; then the collections of the different local churches were 
enlarged through various means. It is interesting to stop a moment and 
look at them to understand the diffusion and acceptance of the norms of 
ancient canon law. 

First there are the canons from the councils in which the bishop of 
the see had participated. He personally brought those texts with him upon 
his return from the meeting of the council. As the ecclesiastical provinces 
were gradually linked together, the bishops of those provinces included 

68 



HERV ADA-LOMBARDfA Introduction to Canon Law Prologue I 

canons from other provincial councils in their own collection, if they were 
considered obligatory for the entire province. 

In addition, acceptance of a council as ecumenical implied the idea 
of universal obligation. The bishops would try to obtain a copy of the ca
nonical texts and add it to the collection used in their church. 

However, we cannot think that the force of the ancient norms was 
ensured exclusively by the criterion of hierarchical submission, meaning, 
by the fact that a certain group of persons was subject to the potestas of 
those who dictated the norms. Legal texts were subject to all the problems 
common to textual transmission in ancient times, such as written trans
mission with few copies and the inevitable copyists' errors, difficulties of 
communication, etc. Therefore, the fact that a canon was issued by a pro
vincial council did not necessarily ensure that it would become known 
and be applied in the entire province, for the provinces were often greatly 
spread out, considering the capacity for communication at that time. This 
difficulty was much greater for Ecumenical Councils. Their texts, to be ef
fectively universal, had to be taken great distances and overcome the lin
guistic diversity of the period. Also, to include texts in their own corpus 
canonum, the churches were governed not only by the criterion of potes
tas, but also and to a great degree by auctoritas. We must realize that the 
Western Churches tried to learn about and apply the canons of the coun
cils in the East, which were drawn up by bishops whose sees were fre
quently founded by an Apostle. The Western Churches wanted the canons 
regardless of whether the meeting was ecumenical or not, although Ecu
menical Councils were especially venerated and respected. Even within 
the West itself, there can be no doubt that the great prestige enjoyed by 
prelates such as St. Cyprian or St. Augustine attracted an interest in the 
Councils of Africa that brought their canons into collections to be used in 
the outermost parts of Hispania, Italy or Gaul, regardless of any criterion 
of provincial demarcation. There is also no doubt that insofar as the texts 
were available, the councils considered the canons of the oldest episcopal 
meetings to be precedents. Thus conciliar activity was being formed and 
completed with little regard for provincial demarcations. 

Thus was a continuous transmission of texts originated, and the very 
varied Western canonical collections of the time were formed. They often 
showed great similarities, as well as innumerable variants. 

The fundamental cause of similarities in the collections of this pe
riod is the homogeneity of the elements forming them. In the West, they 
were usually: a) a translation into Latin of the Eastern canons, among 
which the most important are the canons from Ecumenical Councils; b) 
the canons of the Western councils, especially the councils in Africa, His
pania and Gaul. Sometimes decretal epistles from the Roman Pontiffs 
were also added; they were documents in which the bishop of Rome, by 
virtue of his primacy, resolved questions that had been raised or in which 
on his own initiative he established disciplinary or doctrinal criteria. 
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The causes of the variants are essentially the following: a) the trans
lation of the Eastern canons into Latin was not made by a single author, 
and the texts were propagated all over the West. In fact, various transla
tions were in circulation, some in certain collections, others in different 
collections. In this translating activity, Dionysius Exiguus was particu
larly renowned; he was a Scythian monk who lived in the fifth and sixth 
centuries; b) there were variants in the transmission of the texts; c) there 
was a diversity of texts included in the various collections; d) the various 
recensions of the texts inevitably contained variations in the order of the 
canons, contractions or paraphrases, etc. 

This panorama explains the variety of the early canonical collec
tions. Some were implemented because they were more successful and 
others fell into disuse, since later in their history transmission was not of 
texts or groups of texts, but of complete collections. This phenomenon, 
however, exceeds the chronological limits of this period; we shall look at 
it further on. 

Summarizing, we can say that the sources of early canon law can be 
grouped as follows: a) Sources from divine law. The fundamental text is 
the Holy Scriptures; but the Patristics are witness to Tradition (source of 
the Revelation) and explain the content of the Scriptures with regard to 
doctrine and to orienting the behavior of the faithful. b) Sources from 
human law. The fundamental texts are the canonical collections. They in
clude the legislative activity of the Popes (decretal epistles) and of the 
councils (canons) . However, in addition to written texts, customs in the 
various communities also played an important role. 

The present work is principally devoted to the canon law of the West 
and no further references will be made to the Eastern Church except 
those necessary as a consequence of the natural connections between the 
two sectors of the Church. Thus the canonical collections of the East will 
be almost totally excluded here. Suffice it to say that the Christian East 
experienced an analogous phenomenon. However, note that the close rela
tionship in the East between political power and the Church, to which we 
shall refer below, is reflected in the structure of the canonical collections. 
An example of that is the nomocanons, which are collections that include 
conciliar texts beside imperial laws. Of particular importance were the 
Nomocanon in 50 Titles, from the end of the sixth century and the No
mocanon in 14 Titles, which was most likely composed about the year 
629. 

4. The Church and Roman law 

Until the beginning of the fourth century the Church was not recog
nized by Roman law. Being a Christian was even considered unlawful and 
the faithful could be persecuted and condemned to death for not accept
ing the official religion of the Empire. Persecution legislation underwent 
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various modifications and grew stricter, but it was applied intermittently 
over time and to different degrees in different places as a consequence of 
the lack of unity of criteria by the Emperors and the imperial functionaries 
in charge of the territories. The periods when this legislation was strictly 
applied throughout the Empire or in specific geographical areas were 
called persecutions. 

Because the sources provide only partial information, historians 
have not been unanimous in their conclusions in attempting to fix the peri
ods of persecution and the number of martyrs. In fact, as a consequence of 
the cruelty of some episodes and the sincerity of the witness to their faith 
demonstrated by martyrs, the persecutions have left their imprint on the 
history of the Church. In addition, in this dramatic circumstance, the 
Church had to confront a grave penitential problem: whether to sanction 
the faithful (lapsi) who made sacrifices to the Roman gods under threat of 
persecution or to sanction those who did not effectively make a sacrifice 
and obtained certification that they had, in order to avoid the weight of 
the law (libellatici). It was also during this period that the liturgy initiated 
the worship of saints in the Church to honor the memory of martyrs. 

As a community, the Church lived outside of Roman law during this 
period. However, part of the Church's organization followed the criteria of 
the law in force for the purpose of legalizing some of their meetings or re
solving problems concerning the ownership of goods attached to achiev
ing ecclesiastical purposes. Generally speaking, however, with respect to 
the basic principles of living together, the great Christian revolution was 
carried out with no support from Roman law. For example, the idea of dis
carding the goods of this world, the sense of human equality or the Chris
tian idea of marriage began to shape the life of the faithful but inspired no 
changes whatsoever in Roman law. The faithful simply kept the spirit of 
Christianity in mind while acting within the law. However, since Christian 
principles were often in conflict with the pagan environment in which 
Christians were peacefully co-existing, in the early centuries a certain cli
mate of political abstentionism arose. This fact is compatible with the ob
servance of strict civic duty. Marginalization with respect to Roman law 
was accentuated when it is considered that Roman law was preferentially 
jurisprudential; but the Christians, moved to follow the advice of St. Paul 
(1 Cor 6 : 1 -6), avoided bringing their causes before pagan magistrates and 
frequently submitted them to the arbitration of the bishop or prudent 
members of the faithful. 

At the beginning of the second decade of the fourth century, when 
the Church had already made great progress, the situation changed sub
stantially as a result of a number of edicts by Galerius, Constantine and Li
cinius. The Edict of Milan (June 13, 3 13) established the principle that 
Christians and other citizens could follow the religion of their choice. In an 
evolution that was interrupted only by a few parentheses (Julian the Apos
tate and a few others) , the Emperors gradually leaned toward favoring 
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Christianity. In 380, Theodosius I, with Gratian and Valentinian II declared 
Christianity to be the religion of the Empire. That was the beginning of a 
policy that put the pagan religions and the sects of Christianity that arose 
from the development of heresies into a position of legal inferiority. 

With the fall of the Western Roman Empire (476) the question of the 
relationship between Empire and Christianity remained fundamentally 
limited to the East, where there was to be continual interference between 
the temporal government and the ecclesiastical organization. What has 
been called Christian Roman law-an expression that requires explana
tion-was to find its most complete and permanent expression in the Jus
tinian Code (Corpus Juris Civilis). 

To understand the situation of Christianity in the Roman Empire, the 
reciprocal tension between two principles must be kept in mind. 

First, the imperial system was firmly based on the idea of public and 
official religious worship. In the polytheistic religious traditions of ancient 
Rome, family worship had already acquired a public dimension. When the 
Empire was broadened to include territories and peoples with different re
ligious traditions, it was not difficult to integrate them if the new religions 
were also polytheistic. The gods of the conquered peoples could be incor
porated into the body of divinities to which the official religion paid trib
ute. Thus the traditional religion of each people could be reconciled with 
the official religion. When the Emperor was introduced to worship, since 
he was also considered to be a divinity, the same worship was imposed 
upon all the subject peoples. This took place without too much violence 
when it was inserted very formally into religious usage accustomed to a 
plurality of divinities. Without renouncing their own religious cults, some 
of which went back to the legendary times of the founding of the U rbs, the 
Romans were able to integrate into a single religious order peoples with 
such diverse traditions and beliefs as those who followed the Oriental 
mystery religions. And at certain times those religions were adopted even 
in patrician families of the imperial capital. 

Conflict did arise, however, with monotheistic religions that admit
ted no syncretism, especially Judaism and Christianity. Such religions 
were considered subversive to religious order in the Empire, especially to 
the worship of the Emperor. That tension goes a long way towards ex
plaining the persecutions. 

When the Emperors converted to Christianity and the Catholic faith 
became the Empire's official religion, the Empire had barely become con
solidated in the West, since these events occurred shortly before the fall of 
the Western Empire. In contrast, Christianity was official throughout the 
lengthy history of the Eastern Empire. Even when the emperors recog
nized they could not preserve consideration of themselves as divinities, 
they could not entirely escape the weight of a tradition that attributed to 
them the function of ensuring the religious unity of the Empire. They were 
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now trying to consolidate it on the basis of Catholic dogma. That is the 
source of the tendency to consider ecclesiastical organization as a politi
cal question in which the emperors should take an active role. It was also 
the source of their preoccupation with dogma, which led them to inter
vene in the problem of the heresies. This gave rise to the curious environ
ment of the court in Byzantium, which was frequently involved in complex 
theological disputes. 

In addition, Christianity had within it a seed that radically clashed 
with the Empire's religious system. Christianity distinguished between po
litical power and religious power and was thus led to create its own orga
nization, independent of the imperial system. We have previously 
described the fundamental lines of early Christian organization; it devel
oped totally independent of political power during the first three centuries 
of the Christian era, in spite of the onslaught of persecution. Ecclesiastical 
dignitaries gradually obtained a relevant social position as the demo
graphic density of the faithful grew and the freedom granted by the edicts 
of the beginning of the fourth century enabled them to fulfill their func
tions with greater publicity. The freedom of the Church first and its status 
as the official religion next, together with the fact that the emperors, start
ing with Constantine, were Christians, inaugurated a dialog between the 
nascent ecclesiastical hierarchy and the political organization. We have 
seen the effect on this encounter on the emperors' traditional religious 
policy during pagan times. Now we shall look at the question from the 
Church's point of view. 

The Christian communities had lived about two hundred fifty years 
under the threat of persecution. Even more importantly, they had lived in 
an official climate that favored idolatry and maintained social institutions 
that in many aspects were opposed to Christian principles. Because of the 
pressure in the Church to inspire social institutions with evangelical doc
trine when political authorities showed interest in the new faith, religious 
policy had to be reconsidered. Contact between religious and political au
thorities was short-lived in the West because the Empire fell within a short 
time. The change, to which we shall allude later, occurred outside the po
litical framework that is of interest now. But the encounter of the two 
powers at this crucial time in history yielded a stable situation for the reli
gious policy of the Byzantine Empire. The Emperor continually intervened 
in the life of the Church, including problems related to disputes over 
dogma and the convocation of councils (cesaropapism). The bishops re
ceived recognition for judicial functions concerning wholly temporal mat
ters through the episcopalis audientia. Thus a point of confusion was 
reached between politics and religion, which among other factors, con
tributed to making relationships very difficult between the Latin language 
church with its Western mentality, and the Greek language church with its 
Eastern spirit. These relations suffered a grave crisis in the ninth century 
and were permanently broken off in 1054, causing the Great Schism. After 
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the Schism, relations between the separated Eastern Church and the Em
pire lasted until the final fall of the Empire in the 15th century. 

During that period, Roman law underwent a notable change. It was 
so extreme that Biondo Biondi has called this law that reflects the Justin
ian compilation, Christian Roman law. Although Christian doctrine influ
enced changes in Roman law from the 4th century onward, especially in 
the compilation made by Justinian's jurists (in particular the humanization 
of certain institutions), we must remember that this influence did not 
modify juridical institutions to the point where we can say that they eff ec
tively reflect the spirit of Christianity. Furthermore , it is logical that it 
should have happened thus, for Roman law was a juridical system of ex
traordinary technical perfection that could have been changed only by an 
influence that was supported by the technique of law. Obviously, nascent 
canon law, still in its embryonic stage, was in no condition to fulfill that 
function. 

On the other hand, the influence of Roman law on the nascent law of 
the Church was much stronger. Church law has been considered to be 
canon law coloris romani. Many institutions of the early ecclesiastical or
ganization bear the imprint of Roman law. 

B. The Law of the Church during the Formation of Medieval 
Europe (5th to 1 J lh centuries) 

l .  Ecclesiastical institutions 

When the leader Odoacer stripped Romulus Augustulus of his title 
"Emperor of the West" in 476, imperial authority had practically disap
peared. The history of Europe was about to be dominated by new peoples 
who centuries ago had begun to appear within the frontiers of the old 
Roman Empire , first with titles supported by imperial power, but with 
more and more independence. Under these peoples, generically but not al
ways correctly called Germanic, the historical events to which we shall 
refer in this paragraph were about to take place. If, within the limits we 
have imposed here, we omit the history of the law of the Eastern Church 
and keep in mind that at the end of the 7th and beginning of the 8th centu
ries Islam was to cause Christianity in the north of Africa to disappear and 
place the Christians in a large part of the Iberian Peninsula in a precarious 
position, then the geographical limits we have to deal with are western 
and central Europe. 

During this period conditions surrounding the life of the Church 
were to suffer a profound transformation. The following factors must be 
remembered: 
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a) In addition to the great advance in numbers that the Church ap
pears to have made in the final century of the history of the Western Em
pire , it also grew through the incorporation of new peoples . Sometimes 
the conversion of monarchs included the conversion of most of their bar
ons and a goodly part of the common people . Such was the case of the 
Franks under Clovis , who came to the Church from paganism, or of the 
Visigoths under Reccared , who had professed the Christian heresy of Ari
anism . But to understand the demographic advance of the Church at this 
time , the decay of the cities of the Empire must be kept in mind. It was in 
the cities that during the previous period Christian communities had prin
cipally developed, and their decay was balanced by the rise in rural life 
that characterized this period . Catholic missionaries penetrated central 
Europe , carried out evangelizing activities in the Nordic countries and car
ried the faith as far as the British isles . During this period Christianity 
went from urban communities , which were growing in the midst of the 
pagan environment of the Mediterranean world, to a Church of Europe , 
whose population was to become almost totally Catholic . The Church in 
Europe was enclosed by two frontiers : Islam and the Christian Byzantine 
Empire . Byzantine relations with Rome were never to be easy and the final 
separation took place in 1054 (the Eastern or Great Schism) . Obviously, 
this Church of the masses, within whose social life manifestations of faith 
took place, was not always an example of Christian virtues . Religious life 
was frequently mixed with remainders of pagan superstitions and customs 
that were inconsistent with the evangelical message , that the Church had 
to make an effort to rectify. 

b) All of the above had a strong influence on ecclesiastical organiza
tion . Alongside the clergy of episcopal cities there arose rural churches; 
some were founded ecclesiastically when bishops sent priests to country 
villages; others were founded for lords , as in the case of the proper 
churches in Spain. In both types of Church ecclesiastical questions were 
strongly influenced by temporal social organization. Parishes find their or
igin in that period in history. 

c) The decentralization of episcopal government was accompanied 
by another event of great importance for the Church at this time-the de
velopment of monasticism. Communities of monks, when they were estab
lished in isolated places, made their monasteries into more centers for 
spreading the Catholic faith . At the same time they were centers of coloni
zation for uncultivated lands and for preserving and spreading religious 
and profane knowledge . The monastic movement from the start had its 
own dynamic, which frequently placed the monasteries in a situation of 
gradual autonomy with respect to bishops . However, the episcopates of 
the cities and the monasteries enjoyed close relations and it was frequent 
that outstanding persons from the monasteries were called upon to oc
cupy episcopal sees. 
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d) Those two factors and the fact that ecclesiastical activity encour
aged cultural and charitable manifestations of every type and the most 
varied entities of social life included worship in their corporate life all 
demonstrate how rich and varied the ecclesiastical organization was be
coming. There were institutions of all types and no clear distinction be
tween those that were strictly ecclesiastical and those that corresponded 
more or less to what, in present day terms, we might consider to be a part 
of secular social life. They were all permeated with religious-type manifes
tations. There are many examples of this movement towards complexity 
and variety in ecclesiastical organization. One particularly characteristic 
example is the patrimonial organization. From the unique patrimony of 
each episcopal see, administered under the control of the bishop, the use 
of which was governed by norms dictated in the fifth century by Popes 
Simplicius and Gelasius, there developed a proliferation of patrimonies 
for churches, monasteries, benefices, brotherhoods, etc. ,  typical of the 
Middle Ages. Classic canon law would attempt to describe their juridical 
regimen, and their characteristic dispersion is still a living and current 
question for historians. 

e) Conciliar activity continued. However, during this period, because 
of the political circumstances to which we shall refer later, councils were 
frequently mixed assemblies of bishops and secular dignitaries who 
jointly dealt with political and religious problems. 

f) The bishop of Rome exercised his primacy over the entire Church 
until the Schism of 1054, even while the Eastern patriarchs were enjoying 
their traditional autonomy. With regard to the West, political circum
stances often interfered with the exercise of papal power over the various 
individual Churches. Among these circumstances the most important are 
the insertion of many ecclesiastical dignitaries and many sectors of the of
ficial organization of the Church into the feudal system. We shall see the 
resulting tension reflected in the history of the canonical collections of 
the period. In the 1 1th century Pope Gregory VII succeeded in carrying out 
a centralizing policy that facilitated the unification of canon law that was 
to begin in the 12th century and which intensified the intervention of the 
Roman Pontiffs in the affairs of the different individual Churches. As a 
consequence of increasing intervention by the Popes in the ecclesiastical 
affairs of all Christianity there grew up around the Popes a set of dignitar
ies and officials to help him in the tasks of governing. Pontifical legates 
were sent out and charged with fulfilling missions in various territories. 
Documents were drawn up that collected formulas and norms of behavior 
for the Roman Chancellery, such as the Liber diurnus Romanorum Pon
tificum, which reflects the style of these activities from the 8th to 1 1th cen
turies. 
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2. The canonical collections 

The necessarily partial and synthetic view of ecclesiastical life in this 
period that we have just presented clearly shows us a group of activities 
and questions that required an organization, governing functions and 
norms to regulate them. Thus we must now ask about the sources of law 
on ecclesiastical questions during this period . Two aspects need to be dis
tinguished . 

The most important is the lasting influence of Roman law on the 
Church's organization. It continued during the period prior to receiving 
the Justinian compilation, along with a Germanic element in the form of 
Vulgar Roman law. An example can be seen in the polemics between Ger
manism and Romanism where the sources of law in the Visigothic period 
posed problems for historians of Spanish law. It was through the sources 
of secular law that frequently dealt with ecclesiastical problems (the ca
pitulars of the Carolingian period were particularly important) and cus
tomary law that Germanic law influenced Church organization and 
introduced criteria that cropped up in the councils of the time. But the 
Church spirit also influenced secular institutions through solutions that 
took the hard edge off the spirit of the times : the Peace of God and the 
Truce of God, etc . According to a correct classification of these periods, 
kept in Spain by Maldonado, while in the preceding period we spoke of 
canon law coloris romani, now we have canon law coloris germanici . 

Nevertheless, the fundamental materials that became a part of the 
most important of the numerous canonical collections of the time were 
mostly from an earlier period, at least up until the time of Charlemagne. 
For that reason in the preceding period we limited ourselves to ref erring 
to the formation of collections and explaining their characteristics (see 
supra, III, A, 3). Now we shall briefly show a change that began with the 
transition between the periods culminated in the period we are now study
ing. Its most characteristic phases are the following: 

a) In the West the fundamental movement to compile the canons and 
decretals of antiquity took place between the pontificates of Pope Gela
si us ( 492-496) and Pope Hormisdas (525); this was after the fall of the 
Western Roman Empire in 476 . The compilation movement, which had 
earlier precedents, was called the Gelasian Renaissance by historians . 
During that time canonical collections were made in Africa, the Iberian 
Peninsula, Gaul and Italy. Because it was later influential, we include here 
the work in Rome of Dionysius Exiguus at the end of the fifth and begin
ning of the sixth centuries. The famous Scythian monk compiled a series 
of collections of canons from Eastern (translated into Latin) and African 
councils, and decretals of the Popes . Both elements together are called 
the Corpus canonum, Codex canonum or simply the Dionysian Collec
tion . The Dionysian Collection stands out from its contemporaries be
cause of the excellence of the translations, the rigor of chronological 
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order, the indices, the summaries or headings inserted between canons 
and fragments of decretals, etc . Most of all, in comparison with the partic
ularistic criteria of other collections, it is historically important because it 
is typical of the spirit of the Gelasian Renaissance. Three qualities summa
rize it: universality, since the texts included are not exclusively of local 
origin, but also from the East and Africa; authenticity, since it attempted 
to reject false texts and custom took second place; Romanity, since the 
decretals of the Popes are recognized as primordial and it is easy to see 
their importance in this period, for nearly one hundred decretals have 
come down to us from Pope Gelasius alone (De Luca) .  

b) According to the data that appear most certain, the Hispana Ca
nonical Collection was the code of the Visigothic Church, and the entire 
disciplinary life of the Spanish Church was to revolve around it until the 
1 1th century. The collection was formed of canonical material that had 
been previously used in Spain and that came from various sources : East
ern, African, Gallican and Hispanic councils, and a large number of papal 
decretals. Its first recension was compiled between 633 and 636, and mod
ern research confirms its attribution to St. Isidore of Seville. Later recen
sions , especially the Toledan series, added to it councils that were held in 
later years . As with all the collections of that period, this one was at first 
chronological. However, starting with the end of the seventh century it 
was rearranged to facilitate consultation. The fruit of those reworkings 
was the Excerpta, which consist of summaries of the canons from the His
pana, systematically arranged. Later the corresponding canonical texts 
were added to the summaries , and thus arose the Systematic Hispana 
(eighth century). This collection had great influence beyond Spain and is 
one of the most important examples of this type of canonical collection 
that appeared during the period, especially in Ireland and Wales. 

c) The variety of the canonical collections of this period is not exclu
sively due to the differences in the Latin versions used for the Eastern 
canons, to the variants in textual transmission, to the degree of richness of 
the materials available to the compiler or to the criteria used for arranging 
the texts in the case of the systematic collections . In all the canonical col
lections of this period, historical criticism has detected tendencies that re
flect certain attitudes in the conception of ecclesiastical life. 

Among those tendencies are particularism and universalism . Particu
larlism, or the tendency to localism, is characteristic, for example, of the 
French collections before the Carolingian period. A typical example of 
universalism, which continued the characteristic breadth of the Gelasian 
Renaissance, is the Hispana Collection. The gradual triumph of universal
ism was to culminate in a single canon law for the entire Latin Church. 
This achievement was finally accomplished only in the 12th century with 
classic canon law. The Popes favored disciplinary universalism; the proce
dure for obtaining it was not normally by publishing newly minted pontifi
cal decretals , inspired by a universalistic criterion, but was based on the 
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only material accepted by everyone, to wit, the ancient universalistic col
lections, specifically the Dionysian and the Hispana. 

d) To resolve the particularist crisis that was seen in French concil
iar activity, in the year 77 4 Pope Adrian I sent a collection to Charlemagne 
so that the Frankish Church could be governed by the same norms as the 
Roman Church. That collection was basically made up of the Dionysian 
Collection, to which we have referred above. In the form in which it was 
sent to Charlemagne, the Dionysio-Hadriana shows some variants in 
comparison with the early Dionysian text. However, they agree in essence, 
and through the later recension, the universalist spirit upon which the Di
onysian work was based exercised a clear influence on the Carolingian 
Church. In the ninth century the Dionysio-Hadriana was combined with 
the Hispana, the various recensions of which had been disseminated 
throughout France, giving rise to the Dacheriana collection, which was a 
systematic collection. 

e) While the canonical collections were becoming universalistic, 
most strongly during the Gregorian Reform, the particularistic tendency 
appeared in another type of canonical source, commonly used throughout 
this period. The particularist tendency appeared in the most diverse 
places of Christianity, although its chief center of diffusion was the British 
Isles. We are referring to the Penitentials, guides for the practice of peni
tence, which soon ceased to be a public manifestation as had been typical 
in the early Church to become an essentially private rite in which the 
faithful asked priests to pardon their sins, and then a penance was im
posed that was proportionate to the gravity of the sin committed. Peniten
tials were thus catalogs of sins with an indication of the penitence suitable 
to each one. The oldest examples go back to the second half of the sixth 
century. The universalist spirit of the Carolingian reform is also shown in 
the attempt, not always crowned with success, to substitute the old peni
tentials by the criteria reflected in the Hispana, Adriana and Dacheriana 
collections. 

f) At a time when the Popes still did not have enough prestige and 
strength to impose a new kind of law, the attempts to be universalist were 
achieved through the diffusion of the ancient canons, which enjoyed un
disputed authority. As we have said, the answer to this problem was the 
important role played by the Hispana, Adriana and Dacheriana collections 
during the Carolingian period. Those collections, however, because they 
were composed of ancient texts, could not resolve new problems that 
arose in the Church, especially those derived from the interposition of ec
clesiastical dignitaries into feudal structures, with the consequent ques
tions of the connection between exercising spiritual and temporal power 
and the criteria that should be used to name bishops, who were frequently 
also feudal lords. To ensure the Church's independence, avoid military ob
ligations of the Prelates, etc., in France in the mid-ninth century spurious 
collections appeared. They were collections of texts that took advantage 
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of the prestige of the ancient canons, taken from genuine collections of 
the time, but presented with altered texts or even written ex novo by the 
compilers. The criteria used in making the false documents responded 
precisely to the new problems that were wanting to be resolved. 

Scholars have still not succeeded in determining who the authors of 
the false documents were; they were probably not individual compilers, 
but teams undertaking a group project. These collections were held as 
genuine in their time and were very influential. The most important one is 
known to scholars by the name of Decretales Pseudoisidorianae, a group 
of false decretals together with the texts of the Hispana. When historical 
criticism, still in its infancy in the 16th century, discovered the falsifica
tion, the collections acquired new life as an argument in discussions on 
pontifical authority during the crisis of the Reformation. 

The attitude adopted by the falsifiers of the pseudo-Isidorian decre
tals and in some later collections, such as the False Capitularies of Bene
dict Levita, are clear evidence of the fundamental problem of the canon 
law of the period. There was no ecclesiastical legislative power to unify 
and update the ancient ecclesiastical discipline, help to spread the neces
sary reforms, free the Church from secular intromission and keep the 
sense of unity under Rome alive. At the beginning of the 1 1th century this 
spirit was encouraged by the monks of Cluny and found support in Em
peror Henry II, who here also continued the tradition of Charlemagne. 
Two great canonical collections are significant in this period: the Decre
tu m of Burchard of Worms (Germany) and the Collection of the Five 
Books (Italy). 

g) The Church reform undertaken in the 1 1th century by Pope Gre
gory VII is decisively important in this process. It meant restoration of the 
supreme authority of the Pope, aspiration for a universal law, elimination 
of spurious texts and recourse to civil law, not to bring about civil ecclesi
astical legislation but to support the position of the Church in civil law in 
relation, and in contrast, to civil powers (De Luca) . Among the canonical 
collections that reflect the consequences of the Gregorian reform and 
foreshadow the work to be accomplished by Gratian in the next period, 
the following should be noted: the Gregorian Edition of the Decretum of 
Burchard; the Dictatus Papae of Gregory VII; the Collection of 74 Titles, 
which, like the Dionysiana, may be considered an official collection of the 
Holy See; the Collection of Anselm of Lucca; and the Collection of Cardi
nal Deusdedit. 

h) At this time, as Calasso has pointed out, the three bases are being 
formed upon which the edifice of classic canon law will be built: a) the in
fluence of Roman law, a typical example of which, from as early as the 
ninth century, is the so-called Lex romana cononice compta, a collection 
of Roman laws adapted to ecclesiastical problems; b) the beginnings of 
papal legislative power, in which the figure of Gregory VII is significant; 
c) the appearance of an incipient canonical technique, not limited to the 
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compilation of texts, but using the texts as a foundation for future elabo
ration. From the falsifiers of the Pseudoisidorianae to the compilers who 
tried to introduce the spirit of the Gregorian reform into their collections, 
all were working purposefully on the texts and reflecting on the subject 
matter. When we see the great effort by Ivo of Chartres, perhaps the great
est canonist of the 1 1th century ( author of the Decretum, the Panormia 
and the Tripartita), to "reconcile the rigoristic excesses of the Gregorian 
reform with local needs, in search of the true bonum commune, "5 we are 
witnessing the first steps of the great canonistics to appear in the follow
ing century. 

3. The Church and the Formation of the Medieval Political System 

For anyone interested in interpreting the deepest meaning of the me
dieval system and the relationship between religious beliefs and political 
attitudes in the formation of Western civilization in general, the topic of 
the Church's place in relation to social institutions and temporal powers 
during the 5th-11 th centuries is one of the most difficult and interesting 
historical problems. Because of the natural limits of this introduction, we 
shall adhere to a very basic outline, in which we shall try to summarize the 
conclusions of research. We shall, however, omit details and problems of 
textual exegesis. As far as possible, we shall distinguish the various as
pects of the question. 

a) Historical background 

In the East the Church enjoyed the official protection of a powerful 
and cohesive political organization (the Byzantine Empire). In return, the 
imperial powers demanded that the Church be subject to a system of 
strong control (caesaropapism). In contrast, in the Western sector of the 
Empire the situation was quite different. It is true that the Edict Cunctos 
populos, issued by Theodosius I in 380, in which Christianity was declared 
the official religion of the Empire, also applied in the West. But during the 
short century between the famous Edict and the final Fall of the Empire 
(476), imperial power had already been so weakened that it could shape 
no religious policy that resulted in stable institutions. We must not forget 
that from the end of the fourth century some of the barbarian peoples 
were already settled within the borders of the Empire. Throughout the 
fifth century, territories as crucial to the ancient Empire as Italy and Gaul 
were the scene of continual raids by hosts under different leaders. They 
occupied cities and conducted campaigns with varying outcomes. Some
times they received titles that formally integrated them into the imperial 
army; at other times they were truly invaders. As for the Iberian peninsula, 

5. Cf. L. DE LUCA, Fanti del diritto (diritto canonico), cit., pp. 966ff. 

81 



Prologue I Introduction to Canon Law HERVADA-LOMBARDfA 

not only did it suffer the same fate, but it also served as the base for 
launching an invasion of the Empire's African provinces by the Vandals. 

Under those circumstances, with the remains of the imperial govern
ment overwhelmed, without any new government to take its place, a 
power vacuum was produced and the ecclesiastical hierarchy began to fill 
that void and take on an important political role . When all power appeared 
to tumble and the cities of the Empire were frequently threatened by the 
risk of destruction or being sacked, the bishop appeared with the only un
disputed authority and frequently assumed the title of defensor civitatis. 
This was simply an event of auctoritas, derived from the prestige of the 
religious role and very frequently from an undisputed superiority in educa
tion. The effect was greatest in Rome, the old imperial capital that had al
ready been displaced by other cities (Milan, Ravenna) in political matters. 
Henceforth it greatest claim to fame would be its status as the seat of the 
successors to the Apostle Peter. 

Starting from that point , invested with great moral authority and 
serving as the depository of religious and profane education and culture, 
the hierarchy did not lose its role as the highest authority during the entire 
Middle Ages . The Germanic monarchies were formed, but the bishops 
always held an important position among the high officials of the new po
litical organization. Similarly, when the Ho ly Roman Empire was con
solidated, more than half the prince electors were prelates. 

All of the above, at the same time that it involved the ecclesiastical 
hierarchy in responsibilities proper to feudal lords, placed it in a good po
sition to exercise its spiritual influence in a social context quite different 
from ours. It was practically impossible to influence social behavior with
out occupying a preeminent position. Furthermore, since everyone was 
Christian , the function of the ecclesiastical hierarchy was considered to 
be a key task and therefore the members of the hierarchy enjoyed privi
leges that are typical of a stratified society. 

The monasteries played a similar role that was especially important 
in education and culture and that frequently led to the abbots' acting like 
feudal lords. 

As for the Popes, long before Pepin the Short (eighth century), as 
lord of the Merovingian kingdom, granted them certain Italian territories, 
they were the only real lords of Rome. Thus they acquired a political 
power that continued in the Papal States and endured until 1870 , and sym
bolically from 1929 in the present State of the Vatican City. 

Those facts explain the great question that was debated throughout 
the Middle Ages. The Pope and the ecclesiastical Hierarchy claimed they 
were free to exercise their spiritual powers fully and without interference. 
This was a purely ecclesiastical power, but it has evident temporal conse
quences, since any blemish of infidelity to the Christian spirit in fact di
vides the prestige necessary for temporal governments to exercise their 
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power in the respublica christiana. In addition, ecclesiastical dignitaries, 
who were often feudal lords at the same time, were of necessity in their 
temporal functions bound to the Emperor and kings by an oath of fidelity. 

Thus we have the basis for the famous Investiture Controversy, 
which made for extraordinarily difficult relations between the Germanic 
Holy Roman Emperor (supreme temporal head of Christianity) and the 
Pope (supreme spiritual head of the Church) .  The temporal princes 
claimed to have the same rights over the ecclesiastical lords as over the 
temporal lords. The Pope, in tum, considered the investiture of ring and 
staff-symbols of spiritual power but with temporal consequences-an 
ecclesiastical matter that could not by interfered with by temporal pow
ers. This subtle question involved theological, political and juridical prob
lems of extraordinary difficulty; it was one of the key points in the public 
law of medieval Christianity. The Concordat of Worms (1 122) ,  agreed 
upon by Pope Callistus II and Emperor Henry V, ended the Investiture 
Controversy and established a basis for the two powers to live together 
peacefully. The Concordat consists of two documents (privileges), one 
signed by the Emperor and the other by the Pope. The Emperor recog
nized the Church's authority to make any investiture with ring and staff 
and guaranteed the canonical election and free consecration of prelates in 
all churches in the Empire. The Pope conceded that the elections of bish
ops and abbots in Germany would take place in the presence of the Em
peror, without simony or violence. In case of disagreement, the Emperor, 
with the advice or opinion of the Metropolitan and other bishops in the 
province, should recognize whoever was right and lend him assistance. 
The Emperor conceded the associated prerogatives and the person in
vested was obligated to fulfill the duties which he had under law to the 
Emperor. In the remaining territories of the Empire, elections would not 
be made in the presence of the Emperor; the Emperor would concede pre
rogatives to the consecrated person within six months. 

b) Doctrinal criteria 

For the Church, this whole question could not be merely political. As 
in all difficulties the Church has had to face during its earthly peregrina
tion, it has been obliged to aspire simultaneously to two goals: proclaim
ing fundamental and permanent evangelical doctrine, as a necessary 
consequence of the Lex incarnationis, by interpreting the specific cir
cumstances of the times. Even those responsible for formulating Church 
doctrine were not given to completely ignoring the conditions of the time. 
In relation to this problem, the Church was now experiencing a most diffi
cult phase that required evaluating facts, using political and juridical solu
tions, judging the opinion of theological thinkers and, in the end, 
formulating its doctrine in magisterial texts. Throughout these vicissi
tudes the human and divine element in the Church are interwoven and 
the history of its right and wrong choices is interlaced with the task of 
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proclaiming evangelical doctrine, with the assistance of the Holy Spirit. As 
schematically as possible, let us look at the history of how Catholic doc
trine was formulated during this period. 

Once again we encounter that key moment in the history of the 
Church, the pontificate of Pope Gelasius. Writing to Emperor Anastasi us I 
in 494, the Pope set forth a specific formula for the principle that was al
ready present in the texts of the New Testament and that has frequently 
been called the Christian Revolution of Sovereignty. This was the division 
of the government of all people between two distinct powers , with the 
consequent distinction between religious and political questions.  "There 
are two, Emperor Augustus, who principally rule the world here : the holy 
authority of the Popes and royal power; both are principal, both supreme 
and each in its mission not subject to the other. "  This is a crystal-clear 
statement that implies a bold reaction to the caesaropapist mentality of 
the imperial court at Byzantium. It will be the basic doctrine that serves as 
the starting point for the developments that concern us here . Gelasian du
alism will gradually be substituted by a greater and greater absorption of 
temporal power by spiritual power, which will reach its most extreme 
forms in the 14th century. 

Referring to the text of Pope Gelasius , V. Reina wrote, 6 "The idea 
could not be expressed in more radical and theological terms. It was the 
idea that there is a single movement toward a single end that later will be 
interpreted in different ways but still tending toward unity. The interesting 
thing now is that although God is one and created all things, the single sys
tem has two regulators, similar to the way the terrestrial universe has two 
heavenly bodies, the sun and the moon." 

"Naturally", the author continues, "although the Gelasian formula is 
irreproachable and was doctrine until the 1 1th century (J. Riviere), there 
can be no doubt that it presupposes a conception, an ideology so rigorous 
and simple that there we find the foundation of the unified ideal power 
that inspires a good part of medieval doctrine . That explains why later 
Popes, those who, strictly speaking, broke with Gelasian dualism , never 
thought they were operating outside what they considered to be ecclesias
tical tradition ." 

What are the doctrinal elements and the historical events that ex
plain this development? 

Above all, there was an ideological background that was the basis of 
thinking on the matter until the triumph of Scholasticism, and that was po
litical Augustinianism. It is irrelevant to refer here to Saint Augustine's ac
tual thinking; his sensitivity to temporal autonomy and religious freedom 
made his writings surprisingly timely today. What matters for our pur
poses is how his thinking was interpreted in the Middle Ages. The question 

6. "Los terminos de la polemica sacerdocio-reino," in fas Canonicum 6 (1966), pp. 153ff. 
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may be put thus: The tendency to absorb the natural order into the super
natural order, when transferred to political systems, yields the absorption 
of natural law into supernatural justice, the law of the State into the law of 
the Church. To avoid that risk it was vital to distinguish reason clearly 
from faith and then to establish their correct relationship. But Christian 
thinking would not finally achieve that conquest until the 13th century with 
the genius of Thomas Aquinas. 

Under the ideological influence of political Augustinianism, events 
facilitated developments. One important idea was the formation of the idea 
of Christianity. In reality, the world spoken of by Pope Gelasius became 
the respublica christiana. As Congar has brilliantly explained, in a sacred 
context in all manifestations of life, it makes no sense to establish a theory 
of relations between the Church and State as can be conceived in modern 
times. What happens is, rather, that within the Catholic catechesis, the the
ology of the function of a Christian king is formulated. In a word, in the set 
of tasks that various persons and institutions must accomplish in the ser
vice of Christian ideals, the doctrine of the ministry of kings is included; it 
is in some manner conceived of as "a ministry of the Church."  

Arquiliere has summarized the phases of this process in three names: 
Gregory the Great, Isidore of Seville and Charlemagne. 

In studying the texts from the pontificate of Gregory the Great (604), 
we can see the difference between the texts addressed to the emperors of 
the East (Gelasian in content and very respectful in tone) and the writings 
addressed to the Merovingian princes, which are much more imperative, 
full of warnings and suggestions. In these texts the Pope urges the kings to 
work for evangelization and ecclesiastical discipline. Thus the idea of the 
ecclesiastical ministry of a Christian king begins to take shape in those 
texts. In addition, for St. Gregory, God willed that there be a coercive 
power to keep people good and force bad people to be good. Kings are 
God's representatives on earth; he gives them power and takes it away at 
his pleasure and is always the sovereign judge. 

The position of St. Isidore of Seville appears first in the Fourth Coun
cil of Toledo (633), which later had great influence as the basis of political 
Augustinianism: "una fides, unum regnum." This linked the ideas of St. Au
gustine on justice and peace to the new historical context. The men of the 
Middle Ages, insofar as they could not conceive of justice or peace outside 
the Church, placed themselves on an intellectual plane that could lead to 
the greatest hierocratic exaggerations. "If only ajust king is a legitimate 
king", wrote V. Reina, explaining the positions of the time, "if only a just 
king has the right to command, then the Church, the only guarantor of true 
peace, could, through the Sovereign Pontiff, exclude an unjust king from 
his throne and declare him unqualified to rule, deposing him. The State's 
natural law, the basis of the sovereignty of pagan or Christian emperors, is 
thus absorbed into supernatural justice and the ecclesiastical law that ap
plies it." 

85 



Prologue I Introduction to Canon Law HERVADA-LOMBARDfA 

When Charlemagne was crowned Emperor by the Pope on Christmas 
night of the year 800, the third link in the chain was closed which, accord
ing to Arquiliere, leads from St. Augustine to political Augustinianism. The 
position of the new Emperor of the West is reflected in these words: "For 
each, according to his rank and dignity, to apply himself to the holy ser
vice of God." Specifically, the emperor's role in the matter was conceived 
to be naming bishops, founding abbeys, convoking synods, regulating ec
clesiastical discipline, showing interest in dogma, promoting the instruc
tion of the clergy, using clergy for the general administration of the 
realm-in sum, a great deal of participation in ecclesiastical life. However, 
as more serious historical research has revealed, the religious policy of 
Charlemagne differed a great deal from the caesaropapism of the East. In 
general, the new imperial conception of Western Europe was not a mere 
restoration of the Empires of Constantine or Justinian, but very original. 
Apart from the controversial question of how much influence derived 
from the Germanic element, the conviction that power is a ministry in the 
service of Christian ideas gives us a basis for understanding the great par
adox of the political and religious consequences in the Carolingian em
pire. The Emperor, anointed by the Pope, would accumulate immense 
ecclesiastical power, but nevertheless would lay the foundation that 
would eventually lead to the supremacy of the Papacy over the Empire. 

The Investiture Controversy between Gregory VII and the German 
Emperor Henry IV brought about new doctrinal formulas. Among the ante
cedents usually cited are certain expressions used by St. Peter Damian 
and Leo IX. Among the texts of the famous Pope Hildebrand (Gregory VII) 
we have the excommunication of Henry IV (1076), in which he freed the 
Christian subjects of the Emperor from any oath that bound them to his 
authority and prohibited them "from serving him as a king". This aware
ness of what was considered proper to his apostolic authority also clearly 
appears in a document from 1080. "To these texts", and here we are also 
following the excellent summary of V. Reina, "we must add the 27 decrees 
of the celebrated Dictatus Papae and the numerous letters in which the 
Pope claims feudal rights from various kingdoms for the Holy See . . .  al
though these texts should be interpreted in relation to the Gregorian re
form and its causes, which were not, naturally, to dominate the Christian 
West politically, but rather to ensure the independence and freedom of the 
Church, using reasons that could best be understood by the different 
Christian princes." 

As a consequence of this conflict, the authority of Gregory VII , and 
thus papal authority, became highly favored. This was to have important 
consequences for both the internal order of the Church (the birth of clas
sic canon law) and for the conception of relations between the two pow
ers from the 12th century onwards. We shall be concerned with both these 
questions in the next section. 
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C. Classic Canon Law (12th-15th Centuries) 

l .  Prerequisites 

In the preceding period, canonical collections already reflected a 
gradual retrogression of particularism and an affirmation of universalism. 
But this was achieved in collections made up of texts whose authority de
pended upon their venerable antiquity. However, there was no law 
adapted to the needs of the time, proposed by an authority that was ac
cepted by all. The consolidation of the Popes' power with the Gregorian 
reform and the Concordat of Worms, and the consolidation of papal pres
tige, resolved the problem. Thereafter, and with greater and greater fre
quency, Roman Pontiffs issued norms that were considered by all to be the 
law of the Church. Although papal decretals had existed from the earliest 
times and were included in the old collections, they were, however, only 
occasional acts. But during the classic era of canon law, the Pope was a 
legislator who regularly discharged his mission and produced norms that 
were respected by all. Ecclesiologically, this was merely a consequence of 
the primacy of the bishop of Rome, and by virtue of that primacy, his legis
lative function was accepted. But in a time when prestige was so impor
tant and universally recognized, we must emphasize the close relationship 
between prestige and the pre-eminent role acquired by the Roman Pontiffs 
in the medieval order of things. Thus it is not strange that some authors 
set the beginning of this new stage in the history of canon law in 1 122, 
which is the date of the Concordat of Worms and marks a solution to the 
Investiture Controversy between the Pontificate and the Empire. 

A truly coherent and consistent system of law does not arise exclu
sively from the exercise of power; a technique and juridical culture are 
also needed. Thus another of the great prerequisites for classic canon law 
is the birth of the university as an institution for creating and spreading 
education and culture; there the study of law occupied a principal posi
tion. The law studied was the Roman law contained in the Justinian com
pilation, and canon law, that was just being forged at the time. Universities 
gave canon law the technique of Roman jurisconsult insofar as it had been 
preserved in the libri legales (especially the Instituta and the Digest) and 
analyzed by the first glossators. Universities also provided a climate, an 
atmosphere, suitable for creating canon law proper and for forming the 
men who were to formulate it and apply it. Several of the great legislating 
Popes had been outstanding professors or students at the university of Bo
logna. There and in other European cities where juridical studies were 
being established, men were formed who applied classic canon law with 
the unity of criteria they had been given in their common background as 
university students. The best vehicle for spreading the new canon law 
was, therefore, the universities. There the few who would be applying the 
law were educated. Thus it is no surprise that the great canonical collec
tions of this period were promulgated by being sent to the universities by 
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the Popes. This ensured that they would be taught by masters and learned 
by students who would spread them throughout Europe. 

Juridical culture also needs to be delimited, to have its purpose spec
ified. With a vacillation and difficulty that we shall explain when dealing 
with the history of canonical science, canon law began to be distinguished 
from ius civile-the profane law of the Justinian compilation-and from 
the rest of ecclesiastical knowledge, especially from theology. Nascent 
universities also developed theological knowledge using a new method, 
which is a key to medieval culture. Meanwhile, in Bologna, Irnerius was 
the moving force behind the study of ius civile, and Gratian was initiating 
canonical Science; in Paris, Peter Lombard was creating the definitive sys
tematization of the principal science of his time, scholastic theology. 

2. The Decretum of Gratian, a synthesis of the canonical tradition 

The science of civil law was born with the glossators, masters who 
studied and interpreted the libri legales in accordance with the dialectical 
resources of their time. These books were the codices of the Justinian 
compilation and they were accepted in the climate of the nascent medi
eval universities with such respect that no one doubted that this was jurid
ical knowledge. Irnerius and his disciples created the gloss, but the text 
they studied came to them as a given. The undertaking of their canonist 
colleagues was much more arduous and therefore of greater merit, as Ca
lasso has pointed out, since they not only made the gloss, but also chose 
the text to be glossed. As we have seen in the preceding period, in the 12th 

century there were various canonical collections, but none of them was of 
sufficient importance to overshadow the others. As for the subject matter 
compiled therein, it was the result of the sedimentation of texts from di
verse sources at different times that logically lacked unity and were fre
quently self-contradictory. 

A body of canonical doctrine was therefore not possible based on 
the system of glossing texts so long as there was no collection available 
that enjoyed a prestige such as did the libri legales, upon which they 
could center all their efforts. And now we have something that was impos
sible to accomplish definitively throughout the entire movement of univer
salistic collections, something that was accomplished by the work of a 
single man. For the magnitude of his undertaking and the long-lasting suc
cess it enjoyed, he deserves to be considered the greatest figure in the en
tire history of canon law. 

We know very little about his person. He was called Gratian and was 
born at the end of the 1 1th century in an Italian village (Carraria) near Or
vieto, belonged to the Camaldulensian Order and died in 1 158. In the cli
mate of renewed studies in 1 2th-century Bologna he appears in the 
Convent of Saints Felix and Nabor teaching "practical theology", the term 
for the less speculative aspect of sacred knowledge that was more di
rected to ordering behavior (in present-day terms, it was a kind of mixture 

88 



HERV ADA-LOMBARDfA Introduction to Canon Law Prologue I 

of certain aspects of moral and pastoral theology, canon law and liturgy). 
A contemporary of Irnerius, he performed his teaching while occupied 
with glossing the ius civile. The "canons", the dispositions of the Church, 
which he knew through the more widely known collections from the pre
ceding period, were of interest to him. He conceived the grandiose project 
of reconciling the discordant canons, that is, creating a corpus of doc
trine in which the entire system of Church law was unified. He would co
ordinate criteria and hone down contradictions. Gratian's work is an 
enigma for historical criticism to determine how it left his hands and how 
much it was touched up by his followers, but he concluded it about 1140 
and it soon spread throughout Europe. It became the only canonical col
lection, for its prestige relegated all previous collections to oblivion. With 
the title that he very probably never used, it became famous as the Deere
tum of Master Gratian. 

As it has come down to us, it is an extraordinarily large book with a 
complex organization that need not be described here. It is made up of a 
multitude of fragments that can be classified into two groups. One is the 
dicta of the Master; they are Gratian's comments, which, taken together, 
constitute a scientific work, a corpus of doctrine. The other is the auctori
tates, the texts that Gratian cited in support of his comments and which 
are something like citations of laws and jurisprudence from contemporary 
books; but Gratian did not merely refer to them, he reproduced verbatim 
the fragments that interested him. The dicta were the first complete trea
tise on canon law in history. The auctoritates were the most complete ca
nonical collection compiled up to that time. It is a systematic collection, 
since the auctoritates are organized according to the thread of the argu
ment presented in the dicta. But in addition to systematically organizing 
the texts, he evaluated them as he unified their doctrine and resolved con
tradictions. 

The auctoritates are of many types; there are canons from councils, 
fragments of pontifical decretals, texts taken from the Holy Scriptures or 
the writings of the Fathers of the Church, even fragments from the Justin
ian compilation and various sources of medieval law. Some of them carry 
the indication "palea"; historical critics theorize that those texts were not 
included in the first edition of the Decretum, but were added later by Pau
capalea, a pupil of Gratian. 

It is easy to see how this work circulated with men who traveled 
throughout Europe to and from the studious environment of learned Bolo
gna, while continuing to be a private work. It rapidly became the book that 
held canon law and was therefore studied and explicated in the universi
ties, referenced before tribunals and consulted to resolve problems aris
ing from the practice of ecclesiastical bodies. 

It had the further advantage of including twelve centuries of history 
in a single book that was up-to-date in its time, for in it the most venerable 
canonical texts were preserved (with the natural defects, anachronisms 
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and errors of attribution typical of a period before the rise of historical 
criticism). It obviate d  the need for any of the p receding collections , 
which, as we have said, fell into disuse . The ancient texts were also 
adapted to the needs of the time, since Gratian interpreted them according 
to his lights without thinking of reproducing the criteria and needs of the 
past. For that reason we can say that with Gratian's Decretum, the history 
of canon law begins anew; from that time onward it will consist of the De
cretum-a synthesis of traditions-and the texts produced thereafter. The 
expression extravagantes was coined, meaning texts not included in the 
Decretum, some examples of which are the almost contemporaneous 
papal decretals that escaped the frenzied compiling of the Master and 
texts produced by the legislating Pontiffs who conducted their activities in 
the years immediately following. 

It has also been said that Gratian's Decretum signified the definitive 
severance of canon law from other ecclesiastical texts with non-juridical 
content. Clearly, if we wish to give this statement a modern meaning and 
connect it with present preoccupation over the formal autonomy of juridi
cal science , it is an exaggeration and an anachronism. Still, it is evident 
that, in writing a book showing the technical influence of Roman law, a 
book that was glossed in the universities just like the "other law", parallel 
with Roman law, and studied by men who considered themselves to be 
canonists , experts in the law of the Church, the great Bolognese master 
took a decisive step in consolidating the autonomy and specific personal
ity of canon law. 

3 . The legislating Pontiffs 

The second half of the 12th century and the first third of the 13th cen
tury are very important for canon law since to the synthesis of traditional 
law that Gratian had organized , a new canon law with the following char
acteristics was added : 

a) It is the fruit of legislative activity by the Popes, who , aware of 
their power, frequently exercised it. The usual method of so doing was by 
decretal epistles, in which the Roman Pontiff resolved a specific case that 
had been presented to him. Although the response was directly addressed 
to the person who consulted him (generally a bishop or other ecclesiasti
cal dignitary), because of the Pope's procedure the criterion to which it re
sponded is understood to be applicable to other cases with the same 
presuppositions. Hence the interest in compiling the decretals and study
ing them in the universities as texts containing canon law. 

During this period from 1 140 to 1234, which is of interest here and 
also generally during the three and a half centuries of gestation of the Cor
pus Juris Canonici, several councils were held that are listed in manuals 
as ecumenical councils. Their canons are also included in collections of 
decretals. However, up until the conciliarist crisis (15th century), these as-
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semblies were attended by many bishops of the West and in only a few 
cases, to encourage hopes for union, was there any Eastern participation. 
Also, the councils were in effect directed by the Pope, whose authority 
was unquestioned. The resulting texts were not properly speaking concil
iar acts, but papal texts in a general council, a term that reflects the 
sources of the time, which practically never speak of an ecumenical coun
cil. The situation was to change after the crisis of pontifical authority 
caused by the Great Schism, when the Church had to resolve the conflict 
between the Pope's authority and the authority of the councils. The Coun
cil of Constance signifies the climax of this tension. 

b) The law of this period reflected the juridical technique taught at 
the nascent universities, especially in Bologna. Its bases are essentially 
twofold: canonical tradition, reflected in the Decretum of Gratian, and the 
Roman law concept of reception. There is a close connection between the 
universities and the legislative activity of the Popes. The universities stud
ied and spread pontifical law. The Popes, or at least, their collaborators in 
legislative tasks, were formed as jurists in the universities. Some masters 
from Bologna reached the pontifical throne; Alexander III and Innocent IV 
are particularly famous as jurists. 

c) During this period the Church laid out a complete system of law. 
Canonical marriage, the system of benefices, the theory of the normative 
sources of canon law, the Roman canonical process, etc. are the fruits of 
juridical technique at this time and left a permanent mark on the history of 
Western law. Later we shall deal with the relationship between the two 
types of law-Roman and canonical. 

4. The collections of Decretals 

The growing legislative activity of the Roman Pontiffs in the form of 
decretals made it necessary to combine these extravagantes texts into a 
corpus, a collection. The extravagantes are texts not included in Gratian's 
Decretum. The compilation of texts was necessary for the forum (for the 
tribunals to apply them) and for schools. They were explained and ana
lyzed in the nascent universities, which could not ignore canon law, as it 
was then appearing to be more modern and important. It responded to the 
needs of the time and reflected the juridical technique that the universities 
themselves were developing. 

Awareness of need drove intense compilation activity. At first the re
sult was a number of small collections that enjoyed only ephemeral suc
cess, but in 1234 the most important official canonical collection in 
history was produced. 

The collections or compilations of decretals were rather numerous, 
but five of them ,  which were especially popular, are known as the 
Quinque compilationes (Five Old Compilations). In some cases they 
were the result of private work by the jurists of the period; such is the 
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case with the first one, entitled Breviarium extravagantium, the work of 
Bernard of Pavia. In other cases, the work of compilation was commis
sioned by the Popes, who sent them to Bologna with a bull of promulga
tion in which it was ordered that the collection, thus made official, be 
applied by the tribunals and studied in the universities. Innocent III in 
1210 and Honorius III in 1226 promulgated collections of this type. 

The importance of these collections resides in the fact they were 
growing closer and closer to the present code model. They organized the 
fragments of decretals-canons or chapters-into books, in turn divided 
into titles. In that way the organization of the collection tried to show in 
an orderly fashion all canonical matter presented as a unified and com
plete system. This view of compilation is the fruit of the efforts of univer
sity jurists who presented the material they were studying in the form of 
Summae, or brief and systematic books. 

The organization employed in all decretal collections of the classic 
period was conceived by Bernard of Pavia, who applied it to his collection 
(Breviarium extravagantium or First Old Compilation) and to his Sum
mae (of the Decretals). In this doctrinal work, which has exactly the same 
organization as his collection of decretals, he explains the criteria used to 
arrange the material. He groups all of canon law into five books. The first 
includes the norms referring to the forms of producing the law (formal 
sources) and to the offices of the official organization of the Church, with 
matters relating to powers, responsibilities and jurisdiction. In the second 
there are matters pertaining to the procedure to follow in judicial activi
ties (procedural law). The third book groups all matters referring to be
havior and means of living of the clergy, the organization of monasteries, 
ecclesiastical goods, etc. In the fourth, marriage is regulated and in the 
fifth, offenses and penalties (canonical penal law) are found. Following a 
widespread custom in the schools of the time, the contents of the books 
on which this system is based are summarized in five words: iudex, iudi
cium, clerus, connubia, crimen. 

Although because of their systematic design these collections were 
the seed of the great medieval codes, they enjoyed ephemeral success. 
Each one contained a relatively small amount of material and the continu
ing legislative activity of the Popes caused them to be outdated as soon as 
uncollected texts appeared . Each of the new collections did not include 
all current texts that had been compiled in previous compilations, making 
the work of jurists and the application of law difficult due to the number 
of collections. 

In 1 234 in the bull Rex pacificus, Pope Gregory IX promulgated a 
code of vast proportions entitled Decretalium D. Gregorii Papae IX com
pilatio .  This code used the system conceived by Bernard of Pavia and in
cluded all of canon law not included in Gratian's Decretum . Thus it is 
called Liber Extra , a collection of everything not included in Gratian. 
From 1234 onward canon law is contained in two great collections: the 
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Decretum of Gratian, a private but very authorized synthesis of canonical 
tradition from the first centuries as understood and interpreted by the 
men of the Middle Ages, and the Decretals of Gregory IX, a code that con
tained the new law that had been produced throughout a whole century by 
Popes following the Romanistic technique then in vogue . The creation of 
the Gregorian code was not merely a grouping of the materials contained 
in collections of the end of the 12th century and the first third of the 13th 

century. With those compilations as the basis, superseded texts were elim
inated, texts that needed reforming were rewritten and, to fill in the gaps 
in a system that was trying to be complete yet was constructed of frag
ments of texts produced in isolation, decretals were written specifically to 
be included in the collection . To conceive and achieve this magnum opus , 
Gregory IX had the technical help of an exceptional jurist, the Catalan Do
minican St. Raymond of Pennaforte, who was one of the best canonists of 
his time . 

This great collection was in effect in the Church until 1918. Although 
it was supplemented with later compilations, to which we shall ref er, for 
seven centuries it was the center of the juridical life of the Church. It was 
the text to which the best canonists in history devoted their exegeses and 
commentaries. 

The publication of the Decretals of Gregory IX did not close the 
cycle of production of medieval canon law. New pontifical decretals, and 
canons from the general Councils later held, increased the amount of leg
islative material and led to the need for new compilations. From 1234 to 
1500 four collections of different scope and value were produced. They 
did not change the Decretals of Gregory IX but complemented them. In 
1298 in the bull Sacrosanctae romanae Ecclesiae, Pope Boniface VIII sent 
a new collection to the universities of Bologna and Salamanca. Although it 
was divided into five books according to the system in use, to which we 
have referred, it was called Liber Sextus, probably to emphasize its char
acter as a complement or continuation of the five books of the collection 
of Gregory IX. 

One of the Popes who had his seat in Avignon, John XXII, in the bull 
Quoniam nulla in 1317, promulgated a new collection that was a revision 
and correction of the one presented at a consistory but never finally pro
mulgated by his predecessor Clement V. It is for that reason called Deere
tales Clementinae, although in order to indicate the continuity of the 
collections, some called it Liber Septimus . 

5. "The Corpus Juris Canonici" 

The idea of a unified canonical collection began to be reflected in the 
use of the term Corpus Juris Canonici to designate all the collections.  It 
was first recorded at the beginning of the 15th century in imitation of the 
Justinian compilation, usually known as the Corpus Juris Civilis. When 
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the term Corpus Juris Canonici began to be used, the corpus was com
posed of four collections: the Decretum of Gratian, the Decretals of Gre
gory IX, the Liber Sextus and the Clementi nae. 

In the Renaissance period, historical styles even reached the point of 
establishing a book-by-book parallel between the two corpora. Gratian's 
Decretum was compared with the Digest, the Decretals of Gregory IX with 
the Justinian Code, and the remaining collections of decretals with the 
Novellae. These complementary collections of decretals were the object of 
various attempts at continuation, some crowned with success, others not. 
In fact, two more collections of decretals were definitively incorporated 
into the Corpus. They were the Extravagantes communes and the Extrav
agantes of John XXII, both sent to be printed in 1500 by the Paris profes
sor Jean Chappuis, although the first collection had been finished long 
before, in 1325. 

After the invention of the printing press, the Corpus Juris Canonici, 
which included all of medieval canon law, was printed in multiple edi
tions. One of them was official in nature and was the object of a project to 
fix the texts according to the criteria of early historical criticism. This was 
called the edition of the correctores romani in reference to the scholars 
who worked at reconstructing the original version of the texts and was 
published by Gregory XIII in 1582. 

However, the Corpus Juris Canonici, as an imitation of the Justinian 
compilation, lacked one element to make the parallelism with the Corpus 
Juris Civilis complete; it was a Corpus without Instituta. In the 16th cen
tury a jurist from Perugia named Paul Lancelotti edited some Institu
tiones Juris Canonici, a didactic work of scant merit, conceived, like 
Justinian's Instituta, in accordance with the tripartite work of the post
Classic jurist Gaius: "All of the law we use refers to persons, things or 
acts." Lancelotti was not successful in having his canonical Instituta in
cluded in the official editions of the Corpus, but it was introduced into 
many private editions and was imitated by many later canonists, authors 
of elementary and doctrinally poor works. His greatest historical success 
was that the system he proposed decisively influenced the system used in 
CJC/1917. 

6. "Ius canonicum-Ius civile" 

Classic canon law was one of the fundamental elements of the law of 
the Middle Ages. From the point of view of juridical teaching, medieval 
Europe knew two types of law: civil, as contained in the Justinian compi
lation, and canonical, as written in the Corpus Juris Canonici. Both were 
studied in the universities and influenced the juridical practice of Europe 
to the degree that they contributed to forming the criteria used when ap
plying the law. On this level of juridical culture, however, we must remem
ber that the two kinds of law continually and reciprocally influence one 
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another. Civil law contributes to expressing technical solutions for the 
Church's law; canon law takes a position on questions that are not exclu
sively ecclesiastical and in this way rectifies the juridical solutions of 
Roman law that are not considered to conform to ecclesiastical criteria. If 
we compare, for example, the Decretals of Gregory IX with CIC/1917 we 
find that, apart from the logical differences due to changes in juridical 
technique, there is a different view of the material since medieval canon 
law concerned not only questions relating to ecclesiastical organization, 
but also subjects as typically temporal as contracts, estate law, and even 
matters that today we would consider to be political law, such as succes
sion to the throne. In reality, when the Popes legislated in the Middle Ages 
they were not only trying to resolve matters subject to their ecclesiastical 
power, but also to bring Christian solutions to the law of the time. Thus 
they were filling a role somewhat analogous to the role of the Pontiffs at 
the end of the 19th and in the 20th centuries when stating general criteria of 
a doctrinal nature in modern Encyclicals. 

Does this mean that the Church was invading the jurisdiction of tem
poral power? For the Middle Ages the question should not even be phrased 
in those terms. When classic canon law arose, the State had not yet ap
peared as a form of political organization as it did after the Renaissance. 
Medieval secular law was above all a juridical culture; it was a "common" 
Roman and canon law, which was what was taught in the universities and 
what all educated jurists learned in the Hispanic kingdoms, in France, the 
British Isles or the territories of the German Empire. This "common" law 
was influential not because a king, the Emperor or the Pope imposed it, but 
because it was the juridical knowledge of educated men. The kings or the 
Emperor still did not even claim that their will was all of law. They issued 
specific edicts, tried to influence the rules that regulated the life of inde
pendent entities, granted privileges or rights to city burghers, tried to con
solidate or cut back certain powers held by the nobility, etc. But in the 
medieval system there was no conflict between canon law and secular law 
in the way there came to be after the consolidation of the State. In reality, 
there was one "common" law (Roman and canonical), typically in the uni
versities. But there was also royal law, municipal law, the law of specific 
ecclesiastical or secular groups or classes, etc. 

The great success of the Popes lay in the fact that they put their 
power at risk in order to be obeyed in ecclesiastical questions or by having 
certain questions or persons fall under the jurisdiction of ecclesiastical tri
bunals. But more importantly, they also succeeded in creating a learned 
law, known in the universities, something that no Emperor or king of the 
Middle Ages even tried to achieve. For the medieval universities the last 
temporal prince to create a system of law that was more or less complete 
was Justinian. He and the authors of the norms included in the Corpus 
Juris Canonici started to put together a system of texts with their princi
pal strength in auctoritas. Their specific scope was definitively fixed by 
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jurists, the magistri in utroque iure, whose opinion acquired binding 
force insofar as they contributed to forming the criteria for tribunals of 
justice. Although the medieval Popes wrote decretals on typically tempo
ral questions, none would have dared attempt to be an authentic and ex
clusive interpreter of the law in way the Pontifical Commission does in 
interpreting the CIC since the pontificate of Benedict XV. Doctrine played 
a key role that perhaps it has never since been able to recover. 

7. The Pontificate and secular power 

As we have said, the important influence the Church had on the for
mation of "common" law (the combination of Roman and canon law) is 
explained to a large degree by the predominant role the Roman Pontiffs 
played in the political life of Europe. The Popes issued decretals that 
formed a complete and harmonious law applied by ecclesiastical tribunals 
and that also reinforced the position of Roman law in Europe. According 
to the gloss of the Decretals, Roman law was to be applied in ecclesiasti
cal matters as a supplement, unless corrected by canonical provisions. 
This state of affairs cannot be understood without taking into account the 
predominant role acquired by the papacy in the medieval period as a con
sequence of the influence of political Augustinianism and the consequent 
conception of temporal power as a kind of "ecclesiastical ministry" in the 
service of Christian ideals. Such a conception was reinforced in this pe
riod by juridical technique, for now the pontifical decretals were estab
lishing criteria to resolve possible conflicts, determine the jurisdiction of 
the ecclesiastical forum and establish fundamental criteria for matters 
that today we would not hesitate to call temporal. 

We have studied the fundamental lines and the principal milestones 
in the evolution of canon law doctrine from the 5th-11th centuries. It culmi
nated with the importance attributed to the role of the pontificate in the 
texts of Gregory VII (see above, III, B, 3). Now we can briefly look at the 
new doctrinal attitudes of the 12th-14th centuries, which is the period of 
the definitive formation of scholastic theology and classic canon law. 

In the years when Gratian conceived his work and it  was being 
spread throughout Europe there appeared two opinions from theologians 
of great renown; their points of view contributed to strengthening the po
sition of the papacy. Speaking of the unity of the Church, meaning Chris
tianity, Hugh of St. Victor (t1141) referred to the Church's two powers, 
which he considered to be distinct and parallel. But he emphasized that 
because spiritual power was more worthy, it should "instituere" (form, ori
ent) temporal power and pass judgment upon it if it did not operate cor
rectly. Finally, he concluded that temporal power, which receives the 
blessing of spiritual power, is logically considered to be inferior. Writing in 
1152, St. Bernard of Clairvaux attributed to the Church the two swords 
that have so often been alluded to in medieval literature on the subject. 
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The passage is difficult to interpret where he says that the spiritual sword 
must be "wielded by the Church", but the temporal sword must be in 
hands of soldiers, although handled with the criteria of priests and the or
ders of the Emperor. 

Papal texts from this period of maximum medieval pontifical splen
dor form such a mass of material and are so difficult to interpret that there 
has been much research thereon; but the results do not always agree and 
it is not possible to include them all here in detail. Following the weighty 
synthesis of V. Reina, we shall limit ourselves to ref erring to the state
ments of the three key pontificates on the problem: Innocent III, Innocent 
IV and Boniface VIII. 

Among the many texts from Innocent III, the decretal Novit is partic
ularly important. It was addressed to the French episcopate when the 
peace sworn by Philip Augustus and John Lackland (1204) was broken. In 
the decretal he established the principle of not claiming to judge the feud, 
but to find the sin, a question that is with no doubt whatsoever the Pope's 
to decide. The formula was commented by Sinibaldo Fieschi, who later 
became Pope with the name of Innocent IV. Sinibaldo clarified that the in
competence of Innocent III in a question of feuds should be understood to 
mean that the affair did not directly, but did indirectly fall under the 
Pope's jurisdiction. 

After he became Pope, Innocent IV stated that the Roman Pontiff, as 
the Vicar of Christ, is "naturaliter et potentialiter" king, although he does 
not exercise temporal power. In addition, at the Council of Lyons (1245), 
he deposed Frederick II, whom he considered deprived of all honor and 
dignity by the Lord because of his sins, while he considered the Emperor's 
subjects freed from any oath of f ealty. 

As for Boniface VIII, his doctrine is organized in the celebrated and 
controversial Bull Unam Sanctam. The fundamental theses, according to 
Riviere's exegesis, are the following: 

a) To the Church, as the universal and necessary body for salvation, 
belong the two swords; the difference lies in how they are used. 

b) Civil power is distinct from ecclesiastical power, but totally subor
dinate to it; therefore distinction and subordination are advocated. 

c) Subordination is specified as follows: a) Secular authority origi
nates in the Church. b) Secular authority should act "ad nutum et patien
tiam sacerdotis". c) Spiritual power has jurisdiction to pass judgment on 
temporal acts if they are not good. 

It is easy to see the extraordinary difficulty of the texts. It is not easy 
to determine if by "Church" is meant what today we would call the "Peo
ple of God", the community of the faithful united by exclusively spiritual 
bonds, or when it indicates "Christianity", meaning Christian medieval so
ciety as a whole. This problem is obviously very important for us when 
studying the history of the ecclesiastical Magisterium. It cannot be 
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phrased in those terms by our contemporaries, given the cultural and po
litical environment; it would simply be unrealistic . There is also the prob
lem of the Pope judging rulers who, as members of the faithful and with 
regard to evaluating their conduct and pardoning their sins,  were evi
dently subject to the ministry of priests. Another question is the political 
consequences of judgment. Finally, at the bottom of the problem there is 
always a doubt about whether acts by the Popes have any value when they 
perform a function of pastoral government and when they are simply ful
filling a mission proper to the role assigned them by the law of the peoples 
of the period. That point of view is often put to us by qualified students of 
the problem . 

In summarizing the terms of the question , V. Reina has written the 
following: "Aside from the interpretations which today have become his
torically outdated and which attempted to see in any of the earlier texts an 
insatiable appetite for power on the part of the papacy in the Middle Ages, 
we think we can say that the most reasonable scientific interpretations os
cillate between the following two positions: 1) those who see in the earlier 
texts a dissociation from the Gelasian tradition and especially, the grow
ing formation of the theory of potestas directa; 2) those who interpret the 
same passages in the context of potestas indirecta . "  

This is not the time to attempt to elucidate the question . Regardless 
of progress made in research, there will probably always be ample field 
for discussion . In fact, theologians of the period discussed these prob
lems, and less radical attitudes-among which the precise thinking of 
Thomas Aquinas on the theme of nature and grace stands out-facilitated 
abandonment of the more extremist conception of potestas directa. Such 
a move was impelled by the new direction historical events took shortly 
afterwards. 

This matter was not exclusively argued using theological reasoning. 
With their specific solutions, jurists made an important contribution. 
Stickler said that we are still far from having a complete view of medieval 
thinking on this matter and the jurists are the least studied source. "Keep 
in mind", added Reina, "that medieval canonistics is not only one of the 
sources of our knowledge of the problem, like theology, economics, poli
tics, etc. But in the Middle Ages canon law with civil law was the basis of 
thinking and life. In the Middle Ages a unified social consciousness was 
dominant; it was converted and decanted at its peak into juridical science, 
which found in law its maximal instrument of theoretical expression." 

8. The crisis of the bases of classic canon law 

The formulations of Boniface VIII mark the high point in the expres
sion of maximalist doctrine on the Church's temporal power, at least in of
ficial texts. Historical events of all kinds caused a series of changes that 
pointed the direction towards what is usually called the Modern Age. 
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First, the papacy's prestige suffered a heavy blow as a consequence 
of the adverse fate of Boniface VIII in his conflicts with Philip the Fair of 
France, which led to the Babylonian captivity in Avignon (1305-1377). 
That in turn brought about the calamitous Schism of the West, which was 
resolved at the Council of Constance with the election of Martin V (1417-
1431) .  The constitutional problem was remedied but the prestige of the 
pontificate had been so gravely damaged by those deplorable events that 
it never regained its prior status. 

In addition, the great scholastic theology that was the key to medi
eval culture entered the 14th and 15th centuries in a state of genuine deca
dence. It was substituted by the nominalist method, which subtracted 
vigor and consistency from the doctrinal edifice, being based on a bold 
synthesis of classical and Arab philosophy and Catholic theology con
structed by Thomas Aquinas. There were also new currents, more atten
tive to scientific knowledge than to questions of Aristotelian metaphysics, 
that prepared the way for the intellectual adventure of modern philoso
phy. 

Finally, in political thinking, hopes were growing for a cleaner sepa
ration between political and religious problems. From various intellectual 
perspectives, men of the stature of Dante or Marsili us of Padua were help
ing to revise medieval Christianity's view of the world. When Machiavelli 
introduced the principle of the separation of politics and ethics, the bases 
for modern States was being laid. 

Meanwhile, the Corpus Juris Canonici continued to be expanded. 
Some of its collections belong to the time of the Avignon exile; the last 
two date from 1500. In the 14th and 15th centuries masterly works were 
being written by the commentators of the Decretals. And so the cycle of 
medieval canon law did not close; rather a most interesting historical 
event awaited it: the application of a juridical system born in the spirit of 
medieval Christianity to a new world. We shall concern ourselves with this 
problem in the next section. 

D. The Law of the Church and the Modern State 
(1 6th-18th centuries) 

1. Medieval law for a modern world 

As we have just explained, the Corpus Juris Canonici reflects the 
spirit of "Western Christianity" .  The ancient texts collected in the Deere
tum had been "concorded" by Gratian according to his thinking, to resolve 
the Church's problems in the time when he lived. As for the papal decre
tals and canons from councils that were included in the other collections 
of the Corpus, typically they are medieval material based on a Romanist 
technique as Roman law was understood in the universities of the time. 
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However, the Corpus lived on as canon law in effect until 1917 in a world 
that had drastically changed. Thus the fundamental problem of this pe
riod in the history of canon law, which we are now going to review, can be 
summarized as follows: the adaptation of a medieval canon law that re
mained in effect to the particular circumstances of a modern world. 

In spite of the risk of oversimplifying very complex problems, we 
must allude to the basic factors that changed the environment in which 
canon law developed. 

The geography of Christianity changed radically. The Eastern Roman 
Empire that had preserved a Christianity separate from Rome was ab
sorbed by the Ottoman Empire (the Turks occupied Constantinople in 
1454). During the Middle Ages, in spite of the Schism, the Eastern Empire 
had maintained relations with the West. Some contacts were political, es
pecially apropos of the Crusades, for in attempting to occupy the Holy 
Places of Palestine, Western Christians were almost obliged to find their 
route through the Eastern Empire. Other contacts were religious, such as 
the proposed union between the two sections of the Church that was most 
hopefully proposed at the Council of Florence (1439-144 1) .  In the 1 5th 

century the Eastern Empire ceased to exist as a Christian political entity, 
although that did not mean the end of the faith for its Christian inhabitants 
or the disappearance of its ecclesiastical hierarchy. 

Also from the 15th century onward Portuguese and Castilian naviga
tors were exploring the world, the Portuguese along the coasts of Africa 
and Asia and the Castilians over large parts of the Americas. The mission
ary activities that accompanied these expeditions and conquests greatly 
expanded the geography of Catholicism. 

Papal power weakened and many developments made the idea of the 
Pope as head of Christianity now seem purely theoretical. There were the 
polemics between the Guelphs and the Ghibellines, the prestige of the the
ories of Marsilius of Padua and the rise of the modern State (a juridical 
form that resulted from the expansion of royal power, encouraged by the 
theoretical writings of the Renaissance, especially Machiavelli and Bodin), 
all sowing the seed of the idea of a lay State that would come to fruition 
centuries later. In the strictly ecclesiastical sphere, the Western Schism 
and the polemics around the pre-eminence of Councils over the Pope 
greatly weakened the prestige of the papacy. Although the Church never 
incorporated the conciliarist thesis into its official doctrine, the ideology 
helped make the Council of Constance possible (1414-1417) ,  and there
fore helped restore unity to the papacy and bring an end to the Western 
Schism. 

The formation of the modern State as a political unit at the end of the 
15th and beginning of the 16th centuries placed new sources of power in 
the hands of kings: armies, the administration of justice and increased 
possibilities for establishing a system of juridical norms (the early seed of 
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the idea of a state juridical system) . However, the State did not obtain a 
monopoly over law, since jurists continued to be formed in the universi
ties, where until the 18th century they were basically taught the Roman
canon law. As royal powers increased, the Church also began to lose its in
dependence. Because its organization was a part of the old order, the 
Church was weakened as soon as there was a crisis in the system. With 
the weakening of feudal power, a good many of the specific formulas that 
had helped safeguard the autonomy of most bishops were also lost. The 
tendency towards a single system of justice, administered in the name of 
the king, created a tension with ecclesiastical tribunals-a tension which 
served to rectify certain ecclesiastical interventions in purely temporal 
matters, but which endangered the very idea of independent tribunals for 
spiritual matters. Administrative and tax-collecting services for the king 
were carried out by a bureaucracy that tended to handle all questions 
affecting the collective life, and obviously tended to be interested in 
questions pertaining to worship, which was a large part of the State's 
problems. Finally, from the point of view of producing laws, the gradual 
development of royal law tended to substitute it for municipal law, feudal 
law or the law of free corporations. It was in this way that royal law began 
to flow together with norms governing ecclesiastical activities. Royal law 
was trying to prevail over ius commune and thus over the Corpus Juris 
Canonici. 

All these paths of political and juridical intervention by monarchs in 
the Church's affairs were characteristic of the Christian States of the time. 
They were eventually forged into a system with many characteristics in 
common, and a diversity of methods and names in the different countries: 
Gallicanism in France, regalism in Spain, jurisdictionalism in Italy, etc. 

This practice required doctrinal support, which it basically obtained 
from two sources: the doctrine of palace canonists who had royal power 
deriving from divine law and the historical-juridical debate over rights ac
quired by kings from privileges granted by the Church, such as polemics 
over patronage rights, a royal permit for papal documents so they would 
apply in the kingdom, veto rights or exclusive rights in pontifical elections. 

Learning began to free itself from Theology. The fundamental phases 
of the process were Cartesian philosophy, rationalism, idealism, etc., and 
the whole process of the development of modem philosophy caused a di
vorce between the sacred and secular sciences. The result was that mod
ern culture and science developed in an environment of independence and 
even hostility with regard to revealed truth. The Age of Enlightenment in 
the 18th century nourished the spread of an irreligious attitude that until 
then in Christian countries had been growing among intellectual minori
ties and had been frequently encouraged by sincere Catholics. 

Then in the 16th century a religious movement called the Reforma
tion was unchained. In it there was a mixture of errors of dogma and a de
sire to purify ecclesiastical structures. The controversial figure of Martin 
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Luther played a historic role of the first order, leading the way for the 
great "reformers" Calvin, Zwingli, Melanchthon and others. 

Because the papacy was not sensitive enough to purify its ecclesias
tical structures as well as fulfilling its duty to condemn the heresies histor
ically known as the Protestant Reformation, Christianity became divided. 
A number of Christian confessions were torn away from the Church, fa
vored by a variety of factors such as the political climate in the German 
Empire and trivial bedchamber episodes in the British court. The conse
quence of all this was that the religious unity of Christianity was de
stroyed. 

The circumstances we have just described are the historical frame
work in which canon law evolved after the 15th century. We shall deal with 
this evolution next. 

2. A modern bureaucracy in the service of the Church 

In carrying out missions, the Roman Pontiffs of the 16th century had 
to face problems of their time in which we can distinguish two aspects. 
First, as sovereigns of the Papal States, Popes participated as temporal 
princes of the time in political problems and the game of alliances. Sec
ond, as the spiritual head of the Church, they had to be the leaders of spir
itual life. From this point of view, which is the one that is of interest here, 
their activity in governing the Church takes on a new shade of meaning. 
All too often the image of the Renaissance Popes reflected the ideal of 
other Italian princes of the period rather than the ideal of the bishop of 
Rome, head of the community of believers. That image and the deep im
pression caused by the tragic consequences for the Church of the Protes
tant crisis caused a spiritual reaction that led to reform in the Church. 

The reforming and vitalizing spirit was most genuinely expressed at 
the ecumenical Council of Trent (1545-1563). The conciliarist spirit of the 
time of the Council of Constance was put behind it, for it was called by the 
Pope and presided over by his legates. In the bull Benedictus Deus of 26 
January 1564, Pius IV finally ratified its decisions. The texts that issued 
from the Council of Trent were of fundamental significance for dogma; 
they ratified and developed truths of the faith, especially in points that had 
been argued by reformed thinkers. But the Council was also concerned 
with questions of ecclesiastical discipline. In that sense it was very impor
tant in the history of canon law, for it dealt with the Pope's and bishops' 
authority, sacramental discipline and other points of doctrine upon which 
the foundation of the juridical system of the Church is based. The Council 
also introduced specific juridical-canonical reforms, especially pertaining 
to the duties of bishops and the clergy, the form of canonical marriage, 
etc. For all those reasons and although they are not properly speaking a 
canonical collection, the decrees of the Council of Trent entered into and 
in part reformed the law of the Church contained in the Corpus. But in ad-
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dition to the decrees from Trent, no new collection appeared to be added 
to, or substituted for, the collections born during the preceding period. 
Faced with that fact, a jurist cannot help but ask how the Church was able 
to keep its basic legislative corpus for such a long period of time, in spite 
of how much circumstances changed. 

To understand how it was possible, we must reflect on the influence 
of the way of thinking about the exercise of power on ecclesiology during 
this time. The theologians of the Counter-Reformation, especially the Je
suit Robert Bellarmine, reaffirmed the Pope's authority as head of the 
Church. They insisted on the visible and social nature of the community of 
the faithful. According to Bellarmine, the faithful were to be considered a 
society as visible and palpable "as the Kingdom of France or the Republic 
of Venice". Evidently this ecclesiology does not prevent the bonds that 
bind the faithful from being eminently spiritual. Bellarmine himself de
fined the Church as "a group of men united by prof es sing the same Chris
tian faith and participating in the same sacraments". However, it was 
especially emphasized that the faithful are united "under the regimen of 
lawful pastors and especially of the Roman Pontiff, the sole vicar of Christ 
on Earth". Although the belief that the community of faith and worship is 
fundamental to the Church was not lost from view, the link between the 
Eucharist, government and unity became secondary. Because of the anar
chical attitude of the Protestants, emphasis was placed especially on the 
idea of the power of the system, which resided in all pastors, but very par
ticularly in the Pope. This image of the Church-hierarchical ecclesiology, 
according to an expression lately popular among theologians-pushes 
into second place the idea of a community that includes all the faithful; it 
makes the distinction between hierarchy and simple faithful stand out 
over their common condition as Christians, which both enjoy. 

On this ecc lesiological basis and in order to combat the claims of 
princes to govern in ecclesiastical questions and attempts to break down 
ecclesiastical obedience, emphasis was placed on the idea that the Pope is 
the head of the Church, the sovereign in spiritual questions. Analogies 
were drawn with the public law of the time; thus the Church was called a 
monarchical society and the Pope was its sovereign ruler. 

Such a view logically leads to endowing the Roman Pontificate with 
a modern-style bureaucracy as the instrument for its task to govern the 
universal Church, similar to what was happening in the monarchies of the 
time. The bureaucratic complex was called the Roman Curia and was 
structured in 1588 by Pope Sixtus V in the Const. Immensa aeterni . 

In such a context, the fundamental source of canon law is not a new 
code in the manner of the Decretals of Gregory IX, which were taught in 
the universities and caused a vast juridical doctrine to be written about 
them. All of that lived on and, as we have seen, late in the 16th century (in 
1582) Gregory XIII worked on publishing an official edition of the Corpus. 
But now when the Popes technically conceived the development of their 
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spiritual mission, the type of ruler they were imitating was not a Justinian 
legislator, but the monarchs who headed the bureaucracies of modern 
States. 

Clearly the two types of bureaucracy, that of the Church and those of 
the States, were destined to conflict with one another. In the first place, 
the Popes created organizations to watch over the purity of the faith, di
rect the activities of bishops, motivate missions, organize the Church's 
property, see that the decrees from the Council of Trent were applied, etc. 
They also restructured the tribunals so that suits could be settled by the 
judicial power of the Pontificate, etc. ;  these became the dicasteries of the 
Roman Curia. Secondly, under their policy of intervening in ecclesiastical 
questions, the State bureaucracy of Catholic monarchs tried to have bish
ops named that were to their liking, tried to avoid the flight of ecclesiasti
cal funds to Rome from their States, took a dim view of deciding the 
ecclesiastical suits of its subjects outside its boundaries, motivated and 
organized the evangelization of entire continents, and so on. The tension 
between the two sides-the jurisdiction of the organizations of the Curia 
versus the palace officials of the monarchs-gave rise to a continuing de
bate in which canonists in the Roman Curia and in palaces put forth all 
types of arguments. 

During this period in the Church's history, Rome was intransigent on 
questions that affected ecclesiological fundamentals (the nature of the 
right of States to intervene). Even though it ceded power regarding par
ticular issues rather easily, it was agreed that the monarch's rights to 
intervene were privileges granted by the Holy See. The conflicts of ecclesi
astical jurisdiction were complicated by questions of international politics 
as a consequence of the Pope's status as a temporal sovereign that in
volved him in the game of conflicts and alliances. Diplomacy played an im
portant role in all these tensions; monarchs accredited ambassadors to the 
Holy See and the Pope sent nuncios to various nations. 

3. Sources 

The historical circumstances we have just described place the 
sources of knowledge of canon law for this period in their true perspec
tive. Here it is not possible to give a detailed analysis of the sources, but 
simply a note on the nature of the different types of collections. 

a) The Corpus Juris Canonici continued to be used. It was the basis 
of university teaching of canon law and was consulted in practice as legis
lation in effect, even when in fact its application was strongly affected by 
competition from other sources belonging to this period. 

b) The decrees of the Council of Trent were the basis of a movement 
to restore dogma and discipline called the Counter-Reformation or Catho
lic Reformation. The Roman Curia tried to encourage application of the 
decrees, but their influence was less than what at first sight might be sup-
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posed, for two reasons. One was that they were little used in the universi
ties. In fact, Pope Pius IV prohibited writing commentaries on the 
Tridentine decrees, no doubt to avoid having too flexible an interpretation 
(in accordance with the moralist methods of the time) weaken their provi
sions. That, however, was the reason that the Tridentine law was little es
teemed by the great canonists of the period, who continued to consider 
the Decretals of Gregory IX as their working base. The second reason for 
the lack of influence was political. In a number of countries the influence 
of the Tridentine legislation was very slight because some monarchs were 
opposed to applying the Council of Trent in the territories of their States. 

c) During this period the Roman Pontiffs issued many documents of 
various sorts:  bulls, briefs, etc. These documents were classified more for 
reasons of form than because of their content (the names "bulls" and 
"briefs" are due to the form of the documents, which depended on the bu
reaucratic customs of the pontifical court) . Sometimes they were actual 
laws that reformed aspects of ecclesiastical discipline. Other times they 
contained grants of privileges to princes, authorizations for religious insti
tutes, and acts of a similar nature to which it was desired to give especial 
solemnity; frequently they were protocols or grants of honor and distinc
tion. In truth, during this period there was no legislative activity that was 
clearly differentiated as such; there was nothing like the decretals of the 
classic period, although many pontifical acts had marked legislative im
portance. There was an attempt at pontifical legislation known as the De
cretals of Clement VIII (16th century), which was intended to be a new 
collection of the Corpus, but it was never promulgated. However, there 
are many collections of pontifical acts of this period, chronologically ar
ranged and totally lacking in any substantial rationale for organizing them. 
The most important of these are the series of Bullaries ( of L . Cherubini, 
AM. Cherubini, Mainardo, Cocquelines, Benedict XIV, etc.) .  

d) The activity of the Roman Curia's dicasteries resulted in an enor
mous mass of documents that were also placed in collections, with the 
acts of some of the dicasteries arranged chronologically. Some were pub
lished by the dicastery which issued the documents; others were the work 
of private compilers. Important examples are the Thesaurus of decisions 
of the Congregation of the Council, the Collectanea of the Congregation of 
the Propaganda, the collection of decrees from the Congregation of Rites, 
etc. There are also various collections of decisions made by the Tribunal 
of the Roman Rota; some of them contain the Tribunal's decisions in vari
ous periods (Antiquiores, Antiquae, Novae, Novissimae, Recentiores, 
Nuperrimae) . The most recent are due to the well-known canonist Fari
nacius; others were published by different auditors, including the deci
sions handed down by the author of each collection. 

e) After the Council of Trent, diocesan synods also developed mark
edly, although never as much as provided in the conciliar dispositions on 
the matter. The constitutions of the synods were frequently printed.  
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Although in the last decades great progress has been made in learning 
about them, we still have no catalog of this type of sources, which by their 
nature are widely dispersed. It is essential to consult them to learn about 
the specific pastoral circumstances in which canon law was applied in 
various places. 

f) For a period such as now concerns us, in which the Catholic States 
were so actively involved in ecclesiastical affairs, it would be useless to 
try to learn about the life of the Church using exclusively ecclesiastical 
sources. Regardless of any doctrinal evaluation, this fact must be kept 
very much in mind by historians in relation to all aspects of the life of the 
Church. To cite a particularly significant example, even though the Sacred 
Congregation of the Propaganda was the moving force behind a worthy 
missionary labor, its scope was very narrow in comparison with the Chris
tianization of a good part of the Americas, which was organized on the 
basis of patronage by the monarchs of Spain under the effective control of 
the Council of the Indies. The same can be said of the Christianization of 
the Portuguese Empire and, to a lesser degree, because it was a smaller 
undertaking, of the Christianizing work carried out by the French in Can
ada. In addition to documents ( especially the concordats) that reveal the 
diplomatic relations between the Holy See and the various States, sources 
that show the ecclesiastical policy of temporal powers must also be taken 
into account. 

To be useful and manageable, this summary description of the basic 
types of sources of knowledge for the canon law of the 16th-18th centuries 
must be supplemented by a detailed knowledge of each of the specific col
lections, and that is a task that far exceeds the possibilities of this intro
duction. 7 

4. State ecclesiastical law 

The confluence of circumstances that we have just described is at 
the origin of what is now usually called ecclesiastical law, although in 
Spain Maldonado proposed that it more correctly be called the State ec
clesiastical law. What is meant is a set of State laws to regulate ecclesiasti
cal matters. 

The fact that sources of law deriving from secular legislators deal 
with ecclesiastical matters is not a new phenomenon. Examples are the 
Corpus Juris Civilis or the capitularies of the Carolingian period. But 
they were different from the law that now concerns us. They reflect his-

7. Among works in Spanish, this information can be found, for example, in J. MALDONADO 
Y FERNANDEZ DEL TORCO, Curso de Derecho Can6nico . . .  cit., pp. 409-420; A. DE LA HERA, 
Introducci6n a la Ciencia del Derecho Canonico, cit., pp. 266-291; cf. also L. DE LUCA, Fanti 
del diritto (diritto canonico), cit., pp. 966ff; P. ERDO, Introductio in historiam scientiae 
canonicae, cit. 
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torical periods when the idea of power was not so closely related to the 
production of laws and in those periods the Church, within its historic 
context, wanted certain questions that affected it to be regulated by secu
lar law. The Church even contributed to forming secular law through the 
political function of ecclesiastics and the "ministerial" conception of secu
lar rulers in the service of Christianity. In addition, within the concept of 
utrumque ius-ius commune, Popes were the legislators of a large part of 
what constituted the law of Christian Europe . 

The rise of the modem State changed the terms of the question . The 
growth of European nations and the consolidation of absolute monarchies 
slowly gave rise to a system of juridical norms proper to each State and 
supported by royal power. In Catholic countries this law was seen when 
the majestic rights of the monarchs were exercised (regalism, Gallican
ism, jurisdictionalism , etc . )  and it developed even more in countries that 
accepted the Reformation . When Luther adopted a hostile attitude toward 
canon law, the regulation of all ecclesiastical activities was left in the 
hands of the German princes. In England, a schism made the king head of 
the Church in that country. 

When the unity of medieval Christianity was shattered, it was neces
sary to find a basis for international co-existence, common to both Catho
lics and Protestants. Based on the Thomistic distinction between grace 
and nature and the idea of natural law that rational nature shares-ac
cording to the ideas of Saint Thomas-Francisco de Vitoria tried to estab
lish a basis for the law of nations in natural law criteria not linked to the 
Pope's authority or to the tradition of medieval theology. That line was fol
lowed by the so-called Spanish School. Grotius and Pufendorf, who pro
moted the Rationalist School of natural law, aspired to establish a law 
based exclusively on reason, conceived , as expressed by Grotius , "as if 
God did not exist" . Neither of the two views , frequently mixed in with the 
idea of the raison d 'Etat, succeeded in avoiding the wars of religion that 
devastated Europe throughout most of the 16th and 17th centuries . In the 
aftermath, at the Peace of Westphalia (1648), the Protestant winners es
tablished the principle "cuius regio, eius religio, "  which authorized the 
princes to impose their own religion on their subjects. Here was the culmi
nation of the excesses of what has come to be called the "confessionality" 
of the State, which was all-absorbing in Protestant States and strong in 
Catholic States, although in the latter, respect for the spiritual power of 
the Pope left the doctrinal bases standing along with a good many mani
festations of the Gelasian dualistic tradition . 

During this period, especially in Protestant countries , secularized 
manifestations of the ancient institutions of classic canon law arose . Per
haps the most important of these was civil marriage. 
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E. Canon Law of the 19th-20th Centuries 

l. A canon law for the 19th and 20th centuries 

At the end of the 18th century, after 1789, the date of the French Rev
olution, the modern State that we saw being formed in the preceding pe
riod may once again serve as our first point of reference, even though any 
attempt to delimit periods in history is mere convention. There were radi
cal transformations, driven by a series of ideological movements, among 
which the following need to be pointed out because of their effect on the 
political form of the State: 

a) Liberal individualism, which emphasized the individual citizen 
versus royal power. It caused a crisis in the foundations of absolute mon
archy. In the search for theoretical political equality, which in fact made 
the middle class more powerful, the cycle of class society was closed. 

b) The spirit of democracy, which was basically reflected in encour
aging everyone to participate in the responsibilities of government. 

c) Various socialist movements, which in some cases totally opposed 
democratic political institutions and through the dictatorship of the prole
tariat tried a new kind of democracy which was supposed to be achievable 
in the dialectic of class struggle. In other cases, when socialists became a 
part of what we have called the democratic spirit, they provided it with 
specific content and well-defined goals in an effort to have the State pro
mote the weaker social classes; they succeeded in giving realistic bases to 
political equality and achieving effective participation. 

It is plain to see that the necessarily elementary quality of this sum
mary makes it merely conventional. However, it perhaps in some way ex
plains the genesis of the bases of present-day democratic States, at least in 
the West. Those bases can be briefly described as follows: 

a) The principle of the lawful State, based on the government's being 
subject to juridical norms and on the distinction of functions in the exer
cise of power. 

b) The declaration, promotion and safeguarding of fundamental 
human rights, with limitations on political power established by constitu
tions and supported by international documents. 

c) A decisive advance in socialization as a basis for the effective 
equality of all persons. Social unity and political participation are thus 
made possible. From this point of view, it is not necessary to emphasize 
the importance of promoting cultural and technical education. 

This entire historical process affected the Church's position in the 
world after the French Revolution. Here are some of the effects: the 
openly irreligious attitude of many of the ideological movements caused 
as these transformations began; the separation of sacred and secular sci-
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ences, which in many European countries caused Theology to be discon
nected from the universities, and involved an agnostic or even atheistic 
attitude in modern science; the disappearance of the supports for a class 
society upon which the independence of some of the ecclesiastical struc
tures depended; the seizure of nearly all ecclesiastical property; anti
Catholic discrimination, which in some countries (France is a typical ex
ample) in the eagerness to reduce the influence of religious orders and 
congregations, led to contradictory solutions in the right of association; the 
occupation of the Papal States by the armies of the Kingdom of Italy; and 
above all, the de-Christianization of great masses of people, who could not 
escape the influence of an irreligious education or propaganda. The social 
strata were especially sensitive to propaganda, which presented the 
Church as defender of a declining order and as an enemy of political and 
social progress, and they were even denied the "new education". 

We shall not stop to describe and assess all these facts except when 
strictly required by problems of canon law. Through a laborious and com
plex process, they lead to a situation that we can describe in the following 
terms: 

a) The ecclesiastical Hierarchy abandoned the positions that had in 
fact given it strong influence in temporal matters. It became almost exclu
sively concerned with a strictly spiritual task, governing the faithful in 
matters pertaining to the internal order of the Church. 

b) After the idea became popular that the State is the source of law, 
from the binding power of which is derived the effectiveness of each jurid
ical system, in a well-known phrase by Radbruch canon law ceased to be a 
juridical system for the world and became limited to regulating the inter
nal order of the Church. Especially in the first stages of the transforma
tion, the Church was placed in a most difficult situation. When the delicate 
Gelasian balance was upset in favor of the State, the guardianship of the 
Church's freedom to carry out its own spiritual task fell to the mercy of 
the will of State legislators. The natural inconsistencies of any working 
process occasionally caused ideologies as irreconcilable as liberalism and 
regalism to coexist. 

Through an accumulation of circumstances that can merely be 
pointed out here, another great question that arose in this period was the 
relationship between secular juridical systems and the canonical system. 
Various technical solutions were tried, as ideologies were developed and 
historical events took place. 

c) While the Church, practically speaking, abandoned all positions in 
which its hierarchy could be influential in shaping secular law or political 
or social institutions, it could not, however, ignore its duty to assess all 
facets of human life in the light of the evangelical message. This task was 
carried out by creating an awareness in the conscience of the faithful 
through the activity of the Magisterium. Two ecumenical councils 
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(Vatican I and Vatican II) and many documents from the Roman Pontiffs 
were the fundamental sources of the Magisterium. 

2. The Church's Magisterium 

The Church's official Magisterium had to face all these problems in a 
number of documents that are varied in nature and subject matter. We 
shall briefly and selectively indicate the most interesting subjects: 

a) Naturally, the Church's situation in a world that culturally and po
litically showed clear tendencies to hostility led the Church to reflect 
upon its own unity in dogma and discipline. In this regard, Vatican Council 
I was particularly important. It was called by Pius IX and began its work in 
1869, interrupting it in 1870 due to war. Although the sudden interruption 
of the Council's tasks prevented completion of much of the planned work, 
there are two items in the Council's activities that are important for our 
subject. First, the conciliar Const. Pastor Aeternus defined the infallibility 
of the Roman Pontiff as doctrine of faith when he pronounces doctrine 
pertaining to dogma or to the Church's moral teaching "ex cathedra," as he 
most solemnly exercises his pastoral power. The council's definition was 
reached after difficult theological studies and in the light of the perplexity 
of a world dominated by agnosticism and a liberal spirit. It cost the 
Church a small split (the sect of old Catholics), but gave Popes the neces
sary authority and prestige to direct the progress of the Church in one of 
the most difficult moments of its earthly journey. Second, although from 
the point of view of conciliar work there was no specific result, at Vatican 
Council I many bishops demonstrated a desire to have canon law codified 
and the intricate forest of texts and collections that had accumulated 
since the time of Gratian condensed into a manageable body of law. The 
vast number of texts was so difficult to use that effective knowledge of the 
law was only possible for a small circle of specialists. The result was dam
aging to the clarity of the norms for ecclesiastical discipline when they 
were applied to specific pastoral circumstances. From the time of Vatican 
Council I, a movement was begun to systematize certain aspects of canon 
law into special laws and it culminated with the great undertaking of writ
ing the Codex Juris Canonici. 

b) Although the Popes that followed Vatican I were sparing in defini
tions of dogma, to which the Const. Pastor Aeternus was strictly applica
ble, they did, on the other hand, frequently perform acts of their regular 
Magisterium functions or acts of a disciplinary nature. Conscious of their 
responsibility and of the assistance of the Holy Spirit, they faced problems 
of capital importance for the life of the Church. One of the most important 
of these was the great doctrinal battle generically known as the modernist 
crisis. This was an extraordinarily complex problem that we shall try to 
phrase in the simplest terms possible. The separation of the sacred and 
secular sciences caused a most brilliant development of the positive 
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method in all branches of knowledge during a period of little intellectual 
inspiration in the sacred sciences. Except for some central European uni
versity departments of theology, the sacred sciences had taken refuge in 
centers devoted exclusively to forming the clergy and in a few merely me
diocre ecclesiastical departments totally disconnected from the cultural 
centers and currents where the new university style based on scientific re
search was being forged by modern science . The doctrine of Thomas 
Aquinas, who is justly considered by the official Magisterium as a Doctor 
of the Church, with very few exceptions found no followers with sufficient 
creative genius to develop his teachings in a dialog with those who ques
tioned it in modern times; instead, it was transmitted in summaries and in 
stereotyped and dead commentaries. In addition, progress in philology 
caused the text of the Bible to be revised, and brought about the so-called 
"rationalist criticism" of the Holy Scriptures, which seemed to undermine 
the very foundations of Christian Revelation . In those dramatic circum
stances, a question was raised about the compatibility between Science 
and Faith . Some Catholics tried to get around it with their new ideas and 
condescending airs toward dogmatic formulas, which meant stripping 
them of their real content. Other researchers began to feel stimulated to 
apply new scientific methods to develop the sacred sciences, especially in 
the study of the Holy Scriptures. The Popes had to face this problem with 
the responsibility conferred upon them by their role as guarantors of the 
unity of the faith and the special charisms of their ministry, assisted by the 
modest intellectual baggage of the technicians in the Roman Curia. In the 
Enc. Pascendi and the Deer. Lamentabili, Pius X roundly condemned 
modernism, reaffirmed the fundamental bases of the faith and denounced 
the principal errors of irenic theology. The struggles on occasion took dra
matic turns and caused great intellectual anguish in certain minds. At the 
same time , inspired by the Popes , especially Pius XI and Pius XII, a more 
scientific spirit began to be developed in the Roman view of the sacred 
sciences , which facilitated gradual agreement with orthodox innovators . 
From the firmness of the Popes in defending the faith and the intellectual 
boldness of the renovators of the sacred sciences sprang the fruits of the 
modern pastoral, ecclesiological and Biblical Theology of the first half of 
the twentieth century. In the Enc. Ecclesiam suam Paul VI dedicated 
warm praise to the new spirit, which came to be intellectually indispens
able for the Church's official Magisterium in Vatican II . 

c) Another of the great questions that the pontifical Magisterium had 
to cope with was assessment of the new political and social ideas in the 
light of the evangelical message. The nucleus of liberal thinking was in
compatible with Church doctrine , and the first confrontations with eccle
siastical institutions and the conflict between the policy proposed for 
Italian unity versus the Papal States reflected a dialectic attitude that inev
itably made the question virulent in its early stages. The Syllabus of liberal 
errors condemned by Pius IX is radically opposed to the liberal spirit . 
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Some of its statements can scarcely be understood today if it is taken liter
ally and the historical context to which it was a reaction is ignored. 

With respect to the forms of government, the pontifical Magisterium 
declared that this question did not affect the doctrine of the Church. 

As for the conflict between capital and labor, while the Church re
jected the materialism that was the basis of many socialist beliefs and the 
violence of the class struggle, it shaped a social doctrine that def ended the 
rights of workers against the abuses of capitalism. Popes Leo XIII and 
Pius XI marked the two fundamental milestones in the formation of the 
Church's social doctrine with their Encyclicals Rerum novarum and 
Quadragesimo anno. The doctrine was completed in the Enc. Mater et 
magistra by John XXIII and was universalized in Populorum progressio 
of Paul VI, who presented the problem of social justice in relation to the 
development of nations. The voices of these Pontiffs sensitized many of 
the faithful in the political battle for social justice and refuted the idea that 
the Church supported the abuses of capitalism. 

Another very different question is to what point did these teachings 
at certain moments make an impression on the conscience of the faithful 
in privileged social positions. In addition, the dialectical materialism be
hind Marxist movements has been repeatedly condemned by the Popes as 
incompatible with Christian doctrine. During the pontificates of Pius XI 
and Pius XII, the Popes had to deal with totalitarian regimes. In spite of 
the initial relations between Pius XI and the Fascist regime that let to the 
solution of the famous Roman question, the Church never ceased energet
ically condemning the excesses of National Socialism and certain restric
tions on civil liberties imposed by Fascism. In this last case, the Popes 
particularly denounced the difficulties placed by the Italian regime in the 
way of developing secular apostolic movements, which were encouraged 
by Pius XI under the name of Catholic Action. His successor, Pius XII, de
veloped these positions and drew up a number of documents on a vision 
of human dignity and the need to safeguard fundamental rights in the con
stitutions of States and in internationally acceptable documents. His suc
cessor John XXIII systematized and enriched this doctrine in his 
important Enc. Pacem in terris. Also worth special mention are, finally, 
the Encyclicals of Paul VI Populorum progressio and Octogesima adve
niens, and from John Paul II Laborem exercens , Centessimus annus and 
Sollicitudo rei socialis. 

d) In this brief summary of the pontifical Magisterium we must ref er 
to the subject of the relations between Church and State, which have been 
the subject of many documents that still have not been thoroughly and ob
jectively analyzed. Any reader who quickly read through the Magisterial 
documents from Gregory XVI to Vatican II without further reflection or in
formation on the subject and without looking at the historical context 
would hardly be able to escape the impression that there had been a real 
change of opinion on the subject. A scholar as worthy as Professor 
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d'Avack, comparing certain nineteenth-century texts with texts from Vati
can II, clearly suggests such a conclusion. We cannot claim to resolve here 
a question that is still open to research and in which not even from a theo
logical point of view can the modification of certain criteria be excluded a 
priori. Nevertheless we shall try to indicate the fundamental aspects of the 
doctrinal evolution. 

When Gregory XVI and Pius IX condemned liberalism and "the perni
cious liberties of conscience, of the press, etc.", what they were basically 
judging was the liberal spirit that considered humans to be politically and 
socially free of moral duties before God and the idea that the convictions 
of a Catholic should have no influence on his public life. They also con
demned certain political solutions of the time that were then irreligious in
deed; but considered literally they could be taken as a condemnation of 
what today we would not hesitate to call democratic liberties, inherent in 
the Christian idea of human dignity. When Leo XIII developed his doctrine 
of two independent and sovereign societies, each with its own system, and 
in case of conflict on the priority of the spiritual purpose of the Church, he 
was still working under the dualistic doctrine of the Gelasian tradition as 
understood in Catholic countries by those who cultivated the so-called 
"Ecclesiastical Public Law." In Leonine thinking, in the vigorous reaction 
of St. Pius X to the anti-ecclesiastical excesses of the French policy of sep
aration of Church and State, and, in certain texts of Pius XI where the un
derlying idea is the duties of the State toward religion and a repudiation of 
the confusion between true rights and error, etc. ,  what was in reality hap
pening was a reaction to religious indifference as a political program and 
to de-Christianization as a panacea for all civic goods. However, at the 
same time, through the distinction between thesis and hypothesis and the 
continuing support of the theological doctrine of the freedom of the act of 
faith, all statements about the ideal of the Catholic State find their point of 
balance in the concepts of tolerance for worship, freedom of conscience, 
etc. 

The center of gravity of the whole question moved from the theme of 
State religion to the idea of personal religious freedom after the following 
occurred: the anti-ecclesiastical tone and de-Christianizing proposals of 
most of the influential groups of European liberalism were put behind; 
concordat juridical formulas were found in order to ensure freedom of the 
Church without the need for formal affirmation of a State religion; the plu
ralistic experience of religious policy in the United States of America and 
the doctrine of theologians who studied the problem in contexts very dif
ferent from that of Europe were analyzed; and the modern State came to 
be seen as a juridical person that cannot have opinions about worship or 
questions of dogma. When Pius XII developed a vigorous Magisterium on 
liberty and fundamental human rights, he ref erred to the lawful laity of the 
State. In the climate of the Pacem in terris, John XXIII prepared the foun
dations for the doctrine of Vatican II on religious freedom. 
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3. The first Code of Canon Law 

HERVADA-LOMBARDfA 

While these questions of doctrine were being debated, the matters of 
the internal revitalization of the Church and the normative clarification of 
ecclesiastical discipline ran into great difficulty because of the confused 
state of the sources of canon law. We have already referred to the hopes 
expressed during Vatican I for a simplification of the normative system 
following the form of a legal corpus like the one achieved by the codifying 
movement in secular law. The undertaking was finally set in motion by St. 
Pius X in 1904 in the mp Arduum sane munus, which established a com
mission charged with carrying out the work and declared that the work 
should begin. In spite of skepticism expressed by a certain outstanding 
canonist of the time (Francesco Ruffini), the undertaking was moved for
ward by a team of technicians who had almost all been formed in the 
Curia and had a curial mentality. Among those outstanding for their scien
tific qualities were the illustrious master at the Gregorian University F.X. 
Wernz , and the Italian canonist Pietro Gasparri, an indefatigable mover 
and ultimately Cardinal President, who previously had been a professor of 
canon law at the Catholic Institute of Paris. 8 

The purpose of the codifiers was less to reform canon law com
pletely than it was to codify the current norms into a manageable legal 
corpus. Although the Code introduced some legislative modifications, 
generally the commission was faithful to the original purpose and carried 
out the enormous but humble task with exemplary diligence. Pius X died 
without seeing the work completed, but Benedict XV, after sending the 
project to consultation by the universal episcopate, promulgated it in the 
bull Providentissima Mater of June 27, 1917 and it became effective on 
May 19, 1918. 

The Code included practically the entire law in effect in the Latin 
Church in 2,414 canons (in the manner of articles in civil codes), distrib
uted in five books, basically following the organization conceived by P. 
Lancelotti in the 16th century for his Institutiones Juris Canonici. It was 
a system that for four centuries had been imitated many times by authors 
of elementary books on canon law. The headings of the books are Normae 
generales, De Personis, De Rebus, De Processibus and De Delictis et Poe
nis. 

4. Application of the 191 7 "Codex" 

In making a judgment upon the function that CJC/1917 fulfilled in the 
juridical system of the Church for the nearly seventy years it was in effect, 
we must point out that it succeeded in accomplishing the fundamental ob-

8. Concerning the origins and early history of the dogmatic-juridical school, cf. ibid., 
pp. 208ff. 
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jective its editors proposed. By determining the attributions and responsi
bilities of the offices in the ecclesiastical organization as precisely as 
possible they wanted to provide the official structure of the Church with 
clear norms for their acts. In this sense, CJC/1917 for years was an excel
lent disciplinary instrument for the clergy, a clear guide for the activities 
of the ecclesiastical organization and a solid basis for channeling the in
struments of the Church's pastoral activities. 

On the other hand, CJC/1917 did not fully succeed in being effective 
in establishing a juridical order applied to all Christians. Christian individ
uals were hardly affected by its canons except for marriage law, certain 
norms on associations of the faithful, the specification of some religious 
and worship duties and in procedural norms for marital lawsuits. 

From a technical point of view, CJC/1917 suffered a curious fate that 
could hardly fail to surprise a secular jurist. If questions about the Codex 
were raised in the 1960's in ecclesiastical circles, the response was often 
that it was a very old legal corpus . . .  for it dated from 1917. Obviously, any 
Spanish jurist, accustomed when focusing on more current problems to 
coordinating recent laws quite normally with a Civil Code promulgated in 
the 19th century, would not be expected to understand why a Code that 
was barely half a century old should be looked upon as so old. However, 
perhaps the diagnosis cannot be considered incorrect. Apart from the fact 
that a good part of the discipline contained in it was actually much older 
that the date it was promulgated (we must not forget that the Codex was 
limited mostly to compiling previous discipline), the basic problem with 
CJC/19 17 was not so much its age but its conservatism. In spite of the leg
islator's clear intention expressed in c. 6, in most cases the Codex was ap
plied disconnected from its historical tradition by a doctrine that rarely 
dared to interpret it progressively. It was imprisoned by a system of au
thentic interpretation that in fact made the criteria of the central bodies of 
ecclesiastical administration binding. If we except the subject of marriage, 
the Codex was totally lacking any modernizing influence from jurispru
dence. CJC/1917 was like a kind of immense administrative regulation-it 
was applied without contentious administrative control. This bureaucratic 
manner of application was its ruin. While the official structures it pro
vided for channeling the Church's pastoral activity needed to be updated 
due to changed circumstances, they remained fossilized. In the meantime 
there arose a set of parallel structures that were little regulated; through 
them pastoral activity developed outside any juridical system. All of this 
gave rise to the curious pastoral/law dualism sometimes heard about and 
which strictly speaking scarcely makes sense. Nor is it understandable 
what function the law can fulfill in the Church if it is not serving pastoral 
action, nor much less, why an effective pastoral should be synonymous 
with a lack of jurisdictional definitions, an absence of guarantees of free
dom and initiative for the faithful when confronted with possible absorb
ing attitudes of official structures, etc. 
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We can understand the situation in which CJC/1917 was being ap
plied if we take into account two more very characteristic qualities of 
canon law during the years the Codex was in effect. Although the best con
temporary doctrine persists in describing canon law as a flexible system, 
in part justified by the plurality of sources of production of the law and by 
the so-called ius singulare, the lack of jurisprudential application weak
ened the role of custom, the play of traditional aequitas canonica, the ap
plication of dissimulatio and tolerance-in a word, the most effective 
flexibilizing elements of classic canon law. On the other hand, for specific 
cases that were difficult to reduce to legal formats, attempts were made to 
resolve them with privileges and dispensations granted by the ecclesiasti
cal authority in a scantily regulated administrative activity. Who had the 
authority to grant "graces" was determined by excessively centralizing cri
teria that very often placed the solution in cases far removed from the spe
cific question at hand. The loss of the traditional canonical flexibility was 
not compensated by incorporating the advantages of formalism to the de
gree that it can help establish guarantees by clarifying the hierarchy of 
sources of production of the law and by subjecting administrative activity 
to the law. 

The norms that accompanied the promulgation of CJC/1917 con
ceived the utopian project that for years the Codex would be kept as the 
only source of law for the Church and would be applicable in the entire 
Latin Church. They went so far as to establish an ingenious system for in
serting texts into the Codex without modifying the numbering of the 2,414 
canons. The legislative power to make the opportune textual modifica
tions was reserved to the Roman Pontiff, who would act on his own initia
t ive or upon proposals from the dicasteries of the Roman Curia. 
Therefore, no provision was made for any type of body with the vicarious 
ordinary power of the Pope or at least of a consultative nature to aid the 
Pontiff in exercising this legislative function. The inevitable consequence 
was that reform initiatives and preparatory technical work for later legis
lative acts were de facto in the charge of the dicasteries of the Curia; and 
they were the same administrative organs supposed to be governed by the 
law. A commission of cardinals was given the mission of making authentic 
interpretations of the Codex, of issuing responses to questions put to it by 
the ecclesiastical organization. The commission of cardinals issued many 
responses, which, according to the provisions of the Codex, could be 
merely declarative or also constitutive, meaning they could possibly 
broaden or restrict the presumed facts covered by the Code. Obviously, in 
that case, given the clearly innovative nature of the responses, to be effec
tive they had to be promulgated and could not be applied retroactively. 

There were not many modifications made to the text of CJC/1917. 
There was, on the other hand, during the years the Codex was in effect a 
moderate production of special laws promulgated by acts of the Roman 
Pontiffs in the form of Apostolic Constitutions or Motu proprio. The 
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canon law system has fortunately been free of this kind of "motorized leg
islation" from which many secular systems have suffered. The special 
laws were generally inspired by the criteria of the dicasteries of the 
Roman Curia with jurisdiction over the respective matters. 

At the time of the promulgation of CJC/1917,  it was also provided 
that the dicasteries of the Curia could develop regulating activities in the 
form of instructions or general decrees to determine and develop the legal 
provisions, but they would be limited in validity by the same criteria as the 
Codex and other legal norms. The limitation was not, however, very effec
tive, since the instructions and decrees of the Roman Congregations fre
quently modified the meaning of the laws by claiming that they had the 
approval of the supreme legislator. Even when his approval was not evi
dent, since the law was mostly applied through the channels of an admin
istration without judicial control and with no impugnment of regulatory 
activity for violating the law, the Congregations of the Roman Curia did in 
fact play the starring role in postcodical legislative activity. There was one 
possible exception-instructions on procedural matters, with one particu
larly famous case in the Provida Mater on the procedure that diocesan tri
bunals should follow in marriage suits ( 1936) . Jurisprudence of the 
tribunals and certain sectors of doctrine offered a weak resistance to the 
discrepancies of criteria with Liber IV of the Codex, but the "legislative" 
criteria of the Congregation for Sacraments finally prevailed. 

On the other hand CJC/1917 and the supplementary legislation were 
successful in preserving the hierarchy of sources, with regard to the rela
tionship between universal laws and laws proceeding from lesser legisla
tors. The validity of norms issued by the bishops has always been 
conditioned upon not contradicting the norms issued by the Holy See, un
less explicitly authorized by Rome. Before taking effect, norms issued by 
provincial councils, plenary councils, etc. required the approval of the Cu
rial dicastery with jurisdiction. The bishops' powers to make exemption 
from the laws issued by the Holy See were broader than a literal interpre
tation of the Code suggested and they were carefully limited by the can
ons, by special powers conferred by the dicasteries of the Curia, controls 
by papal nuncios, etc. 

In addition to difficulties in the matter of the hierarchy of sources, 
the system of CJC/1917 suffered from a lack of the guarantees customary 
in modern j uridical systems: legal and procedural guarantees for penal 
matters, a clear definition of the jurisdictions of juridical and administra
tive bodies, etc. Because of this type of problem, generally speaking, doc
trine was too conformist. Aside from the logical position of canonists in 
the Curia, scholars with a juridical-dogmatic orientation emphasized the 
theme of the peculiar characteristics of the Church's system based on a 
consideration of the primacy of the salus animarum principle, with quite 
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conventional ecclesiological bases; they thus contributed to an indirect 
apology for the system, which did not facilitate constructive criticism. 9 

All these circumstances explain one the most striking paradoxes that 
arose in the climate of Vatican Council II. The spirit of canon law as re
flected in CJC/1917 and its application according to the guidelines issued 
by the Roman Curia were called "juridism"; then there appeared the dis
concerting spectacle of a council meeting that showed disinterest in the 
law, but set forth important criteria for building a just order of the people 
of God, and without a doubt designed the foundations of a vast renovation 
of the law of the Church that probably has no precedents since the time of 
classic canon law. 

To date the most important fruits of the new law are the 1983 CIC 
(for the history of how it was written, see infra, Prologue II) and the 1990 
CCEO. 

5. The function of modern Concordats 

Since medieval times there have been frequent agreements between 
ecclesiastical and civil authorities that regulated matters relating to the re
lations between the two powers. When stipulated between the Holy See 
and State bodies competent to reach international compromises, these 
agreements are called concordats if the agreement is sufficiently broad 
and basic to suggest that it will be the basis of relations between the 
Church and State with a certain degree of permanency. If this type of 
agreement is limited to a specific matter or provisionally resolves a con
flict, it is called a convention or modus vivendi. 

Ignoring for the present the technical problem of the juridical nature 
of concordats and their relationship to the theory of norms, we must re
member that concordatory activity has in fact developed according to the 
style and juridical formulas of international negotiations. It has followed 
the usual practices of diplomatic relations in each historical period. Be
cause the Papal States existed until 1870, the comparison is even more 
logical. 

When the Papal States disappeared in 1870, the Holy See was left in a 
peculiar situation. First, the Pontiffs did not recognize the f ait accompli 
that their territories had been occupied and they considered themselves 
violently and unjustly divested. Second, an effective independence was 
preserved both for the person of the Pope and for the dependencies of the 
Holy See, guaranteed by norms unilaterally issued by the Kingdom of Italy 
(law of Guarantees). This situation was no obstacle to continuing concor-

9. For a more detailed discussion of the canonists who worked to codify canon law, cf. J. 
HERVADA-P. LOMBARDfA, El Derecho del Pueblo de Dias, I, lntroducci6n, cit., pp. 206ff. 
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<lat activity based on a personality in international law recognized by 
many States, no longer of the Papal States but now of the Holy See. 

In spite of the difficulties of this juridical figure and the evident tech
nical objections that can be made to a comparison of Concordats and in
ternational Treaties (Bernardez), this empirical view has fulfilled a most 
interesting mission lately, especially in the 20th century. At a time when it 
was very difficult to come to a theoretical agreement on the subject of re
lations between Church and State, still, by a concordat specific formulas 
were established to regulate questions between the two powers and guar
antee the juridical statute of the Church's freedom in relation to the do
mestic law of the different countries. 

CJC/19 17 greatly facilitated concordat relations through the guaran
tees of clarity offered to the States by a set of norms that reflected the fun
damental organization of the other party to the contract. It was shortly 
after promulgation of the CIC and on the occasion of the end of World War 
I that Benedict XV in a consistorial address ( 192 1) outlined the basis of 
modern concordat activity, which was very much in evidence between 
1922 and 1940 . Although concordat activity did not disappear afterwards, 
it took on the interesting characteristics that it has today. 
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HERRANZ Genesis and Development of the New Code of Canon Law Prologue II 

I. THE NEED FOR LEGISLATIVE REFORM 

A. Formation and Nature of the Pontifical Commission 

On January 25, 1959, the Feast of St. Paul's Conversion, before the 
College of Cardinals assembled in the Basilica of Saint Paul Outside the 
Walls, Pope John XXIII, "somewhat awed, but also humbly resolved," re
vealed his decision to convoke an Ecumenical Council and a Roman 
Synod, which were to lead to "the long-awaited update of the Code of 
Canon Law."1 Twenty-four years later on January 25, 1983, in the Hall of 
the Consistory in the Papal Palace, before Prelates of the Roman Curia, 
members of the Code Commission and other experts, Pope John Paul II 
signed the Ap. Const. Sacrae disciplinae leges, whereby the new body of 
legislation for the Latin Church was promulgated. 2 

These two important historical events then led to the revision of the 
common law of the Eastern Catholic Churches3 and to the legislative re
form of the Church's central government.4 We may wonder why so much 
time elapsed between the announcement of the anticipated reform of CIC/ 
1917 and the promulgation of the new Code of Canon Law. What were the 
guidelines and the methodology used for this long legislative reform? 

The answer to these questions is the history of the new codification. 
It requires three types of data in all. Some are strictly juridical (such as the 
facts that led to the CJC/19 1 7  crisis). Others are juridical-ecclesiological 
(postulates and principles that guided the drafting of the new body of legis
lation in accordance with the spirit of Vatican Council II and the docu
ments that issued therefrom). Finally, there is the data that belong to the 
process of the work (focus, sources, relations with consultative bodies, and 
so forth) that was entrusted by the legislator to the special Pontifical Com
mission for technical assistance. The three different types of data -strictly 
speaking, juridical, juridical-ecclesiological and methodological-are, 
however, so closely interwoven and have had such a clear mutual influence 
that it would perhaps not be correct to describe them in total separation 
from each other. It would be better to look at them all together, although at 
certain points important aspects of each will be emphasized. 

1 .  Cf. Primus Oecumenici Concilii Nuntius, January 25, 1959, in AAS 51 (1959), pp. 65-69. 
2. Cf. AAS 75 (1983), pt. II, pp. VII-XIV. 
3. The relevant Pontifical Commission was created by Paul VI on June 16, 1972; the Codex 

Canonum Ecclesiarum Orientalium was promulgated by JOHN PAUL II on October 18, 1990: 
cf. Ap. Const. Sacri canones, in AAS 82 (1990), pp. 1033-1044. 

4. Cf. PB, which reformed the Roman Curia in 1988. 
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On Saturday March 30, 1963, L'Osservatore Romano announced on 
the first page that John XXIII had formed the Code Commission, made up 
of 30 Cardinals,5 with Card. Pietro Ciriaci named as President6 and Msgr. 
Giacomo Violardo as Secretary. 7 The Pope's decision to create the Code 
Commission while the work of Vatican Council II was still in progress was 
in response to the explicit proposal of the Commission for Coordinating 
Conciliary Work, presided by Card. Amleto G. Cicognani, Secretary of 
State. The proposal had been discussed on March 26 by the Coordinating 
Commission in relation to the implementation of certain decisions that had 
already been made by the Council. 8 Scarcely two days after, the Pope ac
cepted the proposal and created the new body, thereby initiating the third 
point of the program that he had announced in the Basilica of Saint Paul. 

5. There is no evidence in published documents or in the archives of the Code Commission 
that the creation of this commission was brought about through an especially solemn exercise 
of pontifical authority (Motu proprio, etc.). The only relevant document in the archive is a 
letter from the Secretary of State, Card. Amleto Giovanni Cicognani, to Card. Pietro Ciriaci 
(Prot. N. 101241, March 28, 1963), which reads as follows: "LA SANTITA DI NOSTRO SIGNORE 
Si e benignamente degnata di costituire una Commissione per la revisione de! Codice di Diritto 
Canonico. Tale Commissione e cosi composta: Presidente: Sua Eminenza Reverendissima ii 
Signor Cardinale Pietro Ciriaci, Prefetto della Sacra Congregazione de! Concilio; Membri: le 
Loro Eminenze Reverendissime i Signori Cardinali: Eugenio Tisserant, Prefetto della Sacra 
Congregazione Cerimoniale; Giuseppe Pizzardo, Prefetto della Sacra Congregazione dei 
Seminari e delle Universita degli Studi; Benedetto Aloisi Masella, Prefetto della Sacra 
Congregazione della Disciplina dei Sacramenti; Amleto Giovanni Cicognani, Segretario di 
Stato di Sua Santita; Achille Lienart, Vescovo di Lilla; Giacomo Luigi Copello, Cancelliere di 
Santa Romana Chiesa; Gregorio Pietro Agagianian, Prefetto della Sacra Congregazione de 
Propaganda Fide; Francesco Spellman, Arcivescovo di New York; Ernesto Ruffini, 
Arcivescovo di Palermo; Valerio Valeri, Prefetto della Sacra Congregazione dei Religiosi; 
Fernando Quiroga y Palacios, Arcivescovo di Santiago di Compostella; Paolo Emilio Leger, 
Arcivescovo di Montreal; Giovanni Battista Montini, Arcivescovo di Milano; Giovanni Urbani, 
Patriarca di Venezia; Paolo Giobbe, Datario di Sua Santita; Fernando Cento, Penitenziere 
Maggiore; Carlo Confalonieri, Segretario della Sacra Congregazione Concistoriale; Giulio 
Dopfner, Arcivescovo di Monaco e Frisinga; Paolo Marella, Prefetto della Sacra Congregazione 
della Reverenda Fabbrica di San Pietro; Gustavo Testa, Segretario della Sacra Congregazione 
per la Chiesa Orientale; Ildebrando Antoniutti; Leone Giuseppe Suenens, Arcivescovo di 
Malines-Bruxelles; Alfredo Ottaviani, Segretario della Suprema Sacra Congregazione del 
Sant'Uffizio; Francesco Roberti, Prefetto del Supremo Tribunale della Segnatura Apostolica; 
Andrea Jullien; Arcadio Larraona, Prefetto della Sacra Congregazione dei Riti; Guglielmo 
Teodoro Heard; Agostino Bea, Presidente del Segretariato ad Unitatem Christianorum 
f ovendam; Michele Browne. Tanto si partecipa all'Eminentissimo Signor Cardinale Ciriaci, per 
Sua opportuna conoscenza e norma." 

6. Card. Pietro Ciriaci, Prefect of the S. Congr. of the Council and President of the Conciliar 
Commission De Disciplina cleri et Populi christiani, was also President of the CPI. 
Regarding Card. Ciriaci, the person, cf. P. PALAZZINI, Fulgida Porpora. Il Cardinale Pietro 
Ciriaci, Rome 1968. 

7. Msgr. Violardo, Professor at the Pontifical Lateran University, was Secretary of the CPI 
C/C/1917. 

8. Cf. Acta Synodalia Sacrosancti Concilii Oecumenici Vaticani II, V. Processus 
verbalis, Pars I (Typis polyglottis Vaticanis 1989), pp. 479-480. 
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The Commission was no improvisation; rather, the Code Commission 
was the fruit of mature reflection, as suggested by the fact that among the 
members were men of the highest caliber, who demonstrated diverse ten
dencies in the Council (Cardinals Lienart, Ottaviani, Dopfner, Montini, 
Suenens, Agagianian, Bea, for example), in addition to the most illustrious 
jurists from the College of Cardinals: Jullien, Roberti, Larraona and Heard. 
A few days later, in an unsigned article L'Osservatore Romano commented, 
"A simple look at the composition of the Commission shows what the Pon
tiff had in mind. The Commission is to translate the principles, the new 
guidelines and the purposes determined by the Ecumenical Council into 
law. That is why the Holy Father wanted to include a conspicuous number 
of Fathers from the Council's guiding bodies, all members of the Coordi
nating Commission, and Archbishops representing the entire globe."9 

From the beginning John XXIII conceived the aggiornamento of 
CJC/19 17 not as an act of purely academic speculation, but as the disci
plinary "crown" to Vatican Council II, 10 to be carried out with the continu
ous collaboration of the Episcopate. The composition of the Code 
Commission also shows the importance John XXIII wanted to give to the 
presence, among members and consultors, of experts in canon law and 
pastors of souls directly involved in the responsibilities of governing the 
universal Church and individual churches. Of the 30 Cardinals who com
posed the Code Commission at its inception, ten were diocesan bishops. 
Of the first 70 consultors, 25 were bishops. By the wishes of Paul VI and 
John Paul II, the same rationale was generally kept in the later phases of 
drafting, consultation and redrafting the Schemata. Furthermore, in the 
closing phase of reviewing the draft of the entire new Code, John Paul II 
wished to see even greater participation. Of the 75 members called to the 
fifth and last Plenary Assembly of the Code Commission in October of 
1981 ,  58 were Archbishops or diocesan bishops. 11  In total, as indicated in 
the Praefatio to the CIC, "throughout the entire task there were 105 Cardi
nal Fathers, 77 archbishops and bishops, 73 secular presbyters, 4 7 reli
gious presbyters, 3 religious and 12 lay persons from the five continents 
and from 31 nations who collaborated in the Code Commission as mem
bers, consultors or other collaborators." 

B. The Methodological Dilemma 

During the weeks immediately following the creation of the Code 
Commission, several informal meetings were held in the home of the Car
dinal President. Some of us who worked at the Secretariat and other 

9. L'Osservatore Romano, April 6, 1963, p. l .  
10. Cf. Primus Oecumenici Concilii Nuntius, op. cit., p. 68. 
11 . For a complete listing of the prelates involved, cf. Comm. 14 (1982), pp. 1 17-119. 
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canonists and conciliar experts also participated. 12 The main subject of 
the discussions was how to proceed to accomplish the broad mandate re
ceived from the legislator. Since we were starting from the basis that the 
codified system should be retained, what would be the best approach? 
The Pope had described the update of the Code of Canon Law as desired 
and expected. Clearly, the reasons were not only scientific-the advisabil
ity of a better theological foundation of law in the Church, the need for 
and specific juridicity of the canonical norms, etc.-but also, and espe
cially, for pastoral reasons of governance. One reason was already suffi
ciently clear; although laws are not the same thing as the law, everyone 
could see that the required esteem and due respect for canonical norms 
and ecclesiastical discipline had deteriorated. 

There had recently been increasing influence from strong subjectiv
ist and relativist philosophical currents that showed no friendliness to
ward universal truths and objective norms, not to mention canonical 
norms. Critics who pointed out excessive legalism and juridical rigor also 
contributed to the deterioration process. In addition, the old CIC was in
complete and much of it anachronistic. The reasons it was showing its age 
and inadequacy may be summarized as follows: 

1 .  CIC/1917  had achieved the purpose of being a modern and concise 
collection of almost all the Church's previous legislation. Although not in
tentionally, some norms that were hardly applicable anymore had been re
tained. The defect is understandable, considering the immense amount of 
material codified. The nine volumes of Fontes (which Cardinals Gasparri 
and Seredi made no claim to being exhaustive) included 26,000 citations 
from ancient law, 8,500 from Gratian's Decretum and from the Decretals, 
1 , 200 from Ecumenical Councils, 4,000 from Apostolic Constitutions, 
1 1,000 from the records of the Sacred Congregations, and some 800 liturgi
cal books. 

2. Over the years there had been an inflated number of dispensa
tions, related, for example, to the so-called minor impediments to mar
riage, or to certain irregularities in receiving sacred orders, or to the 
validity or lawfulness of patrimonial transactions, the penalties reserved 
to the Holy See, and others. Evidently juridical institutions such as dispen
sations, privileges and special faculties are understandable and useful per 
se, but using them generally and systematically in the task of governing 
will bring about a legislative pathology. 

3. With successive acts by the Holy See, many of the norms in CIC/ 
1917 had been formally abrogated or partially modified (abrogated or der
ogated), but the changes were not inserted into the text of the Code, 

12 . Cf. J. HERRANZ, "Genesis del nuevo Cuerpo legislativo de la Iglesia," in Ius Canonicum 
23 (1983), pp. 49lff. 
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against the express provision by Benedict XV in art. III of the Motu prop
rio issued shortly after promulgation. 13 

4. There were new juridical institutions that were a reality of life in 
the Church (for example, the development of associative law), and they 
had not been inserted in the Code with the necessary variations and addi
tional canons. 

5. Codified norms that had perhaps been reasonable at the time the 
Code was promulgated (for example, suspension of a member of the 
clergy "ex informata conscientia"), were no longer appropriate or at least 
caused general perplexity in the juridical, ethical and social context of the 
1950's, when the particular juridical-positive importance given to human 
rights was one of the most significant cultural movements. 

6. Progress in juridical science had led many scholars of canonical 
dogma to wish, among other things, that Church law were also shaped to 
include technical concepts such as general decrees, instructions, statutes, 
singular administrative acts so as to better ensure the principle of the hier
archy of norms and to facilitate the correct exercise of the power of gover
nance. 

All of these objective and clearly delineated reasons led many canon
ists to think that the necessary updating of CIC/1917 would be a relatively 
simple task that could be completed in a short period of time. There were 
even some who, when the Code Commission was created, requested that a 
complete list of the abrogated canons and the corrected text of others 
modified by the legislator after 1917 be prepared and published immedi
ately in Acta Apostolicae Sedis. After that, the Code Commission would 
be able to complete its task by adding any necessary norms, which were 
contained in a relatively small number of sources compared with the num
ber of sources the codifiers actually had to use. Finally, they could rear
range all the canons and make necessary systematic touch-ups. 

There was another reason that could also be adduced in favor of this 
possible method. The scope and substance of suggestions for reform of 
the Code and ecclesiastical discipline that had been sent in during the pre
paratory phase of the Council by bishops, dicasteries of the Roman Curia 
and ecclesiastical faculties were really no greater than anything found in 
the reasons summarized above. 14 

But was this simple and speedy touchup job with technical improve
ments the right road for the Code Commission to follow? Would not a 
more realistic and ambitious purpose and a deeper-reaching methodology 
require a mandate from the legislator? Would it not be necessary and pru
dent to avoid the temptation of an easy but precarious immediate result 

13. BENEDICT xv, mp Cum Juris Canonici, April 15, 1917, in AAS 9 (1917), pp. 483-484. 
14. Cf. Acta et documenta Concilio Oecumenico Vaticano II apparando, series I (Typis 

polyglottis Vaticanis 1961). 
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and instead establish a greater convergence of the desired legislative re
form and the results of the ecclesiological thinking taking place in the Ec
umenical Council? We have already alluded to John XXIII's presentation of 
the reform as the crown of the Council, and the very origin of the Code 
Commission, created in the manner described above, 15 clearly shows that 
the new body had been conceived as a stable instrument and the most ad
equate for giving juridical form to the Council's disciplinary decisions. 

The Code Commission met for the first time in plenary session on 
November 13, 1963 . With these two methodological options before them, 
the members voted heavily in favor of the second option: "Sodales, post al
iquam discussionem, convenerunt cum Praeside, Card. Ciriaci, formales 
labores recognitionis Codicis differendos esse post conclusionem Concilii 
Vaticani II, attamen initium dari posse modo privato laboribus praepara
toriis." 16 For this meeting a Report had been prepared on the working 
method followed by the compilers of CJC/1917, but since the historical, 
doctrinal and technical circumstances of the two Codes were so different, 
it was decided to delay beginning the legislative reform work properly 
speaking until all conciliar Decrees had been promulgated. Already in No
vember of 1963, before the dogmatic Constitution Lumen gentium was 
promulgated on November 21 , 1964, the Code Commission was aware that 
the profound ecclesiological changes being initiated at the Council had to 
precede and guide the work of legislative reform. Meanwhile close coop
eration among the Code Commission and the Council became a fact. Not a 
few proposals and suggestions came from the conciliar Commissions and 
from the general Assemblies or Congregations at the Council, and these 
were addressed to the Code Commission because they were specifically 
normative or juridical. For example, all the canonical norms on marriage 
and a goodly number of other more strictly disciplinary problems and 
questions were expressly drawn up for the revision of the Code. 17 All of 
which showed that a codification that was simply a collection of old 
norms or a superposition of institutions and new canons upon the juridi
cal and ecclesiological system of 1917 would never meet the new pastoral 
needs of the Church nor the doctrinal changes that the Council was con
tributing. 

15. A few months later, December 8, 1963, in addition to the 30 Cardinals appointed to the 
Commission at its inception, John XXIII named 12 more members, an Eastern Patriarch and 1 1  
diocesan Archbishops. The Cardinals were: Ignacio Gabriel Tappouni, Patriarch of Antioch, 
Syria; Normann T. Gilroy, Archbishop of Sydney; Santiago de Barros Camara, Archbishop of 
Rio de Janeiro; Josef Frings, Archbishop of Cologne; Antonio Caggiano, Archbishop of Buenos 
Aires; Stefan Wyszynski, Archbishop of Gniezno and Warsaw; Valerian Gracias, Archbishop of 
Bombay; Franz Konig, Archbishop of Vienna; Albert G. Meyer, Archbishop of Chicago; Joseph 
Lefebvre, Archbishop of Bourges; Bernard J. Alfrink, Archbishop of Utrecht; Laurean 
Rugambwa, bishop of Bukoba (L'Osservatore Romano , June 8, 1963, p. 1). 

16. Comm. 1 (1969), p. 36. 
17. Cf. V. FAGIOLO, n Cadice del postconcilio (Rome 1984), p. 31 .  
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The basic approach was confirmed by Paul VI in his discourse on No
vember 20, 1965 at the conclusion of the second Plenary Assembly of the 
Code Commission, which had been held specifically to commission the 
legislative reform formally and publically. Because, the Pope stated, in the 
process of legislative revision "Codex Juris Canonici veluti ducis munere 
fungitur . . .  " some have inadequately interpreted it in a partial, unilateral 
sense. Comparing this statement by Paul VI with a statement he made to 
the Rota twelve years later, 18 they felt that the legislator had a smaller vi
sion in 1965 of what the revision of the Code should be. But this alleged 
comparison is not legitimate; it would show a change in the legislator's 
mind or in the purpose and development of the Code Commission's work. 
To understand the statement, we must look at the entire quotation from 
the first of the two discourses, because, after alluding to CJC/1917, Paul VI 
said in 1965 to the Code Commission charged with the legislative reform, 
"Concilium Oecumenicum Vaticanum Secundum quasi lineamenta 
praebet operis novi." 

C. The Body of Consultors and the "Quaestiones fundamentales" 

The explanation given above also shows that the President and the 
Secretary of the Code Commission wished to include a large number of 
broadly representative consultors and persons with both scientific compe
tence and a familiarity with the letter and spirit of the conciliar Decrees. 
Thus nearly all the secretaries of conciliar Commissions who dealt with 
matters related to discipline were among the 70 consultors named by Paul 
VI on April 17, 1964: Willy Onclin (bishops and diocesan governance), 
Alvaro del Portillo (discipline of the clergy), Giuseppe Rousseau (insti
tutes of consecrated life), Achille Glorieux (apostolate of laity) , Raimundo 
Bidagor (marriage), Albino Galletta (means of social communication) ,  
Saverio Paventi (missions), and others. There were also conciliar experts 
outstanding for their contribution to the work of Vatican II: Klaus Mors
dorf, Jorge Medina, Giorgio Berutti, O.P., and others. 19 

The first general meetings of the consultors took place from May 6-
8, 1965 "ad consilia inter se communicanda de praeparatoriis laboribus, 
qui utiliter expedienti viderentur. "20 The three questions to be studied 
were the following: 

18. "Codicis Iuris canonici recognitio non esse po test sola emendatio prioris quatenus res in 
aptum ordinem rediguntur, iis additis, quae inducenda visa sunt, atque iis omissis, quae non 
amplius vigent, sed instrumentum vitae Ecclesiae quam maxime accommodatum post 
celebratum Concilium Vaticanum II evadat oportet," in Comm. 9 (1977), p. 24. 

19. By 1968 there were 123 consultors. All told, there were 183 who worked on the Code in 
the course of its development. Cf. the complete list in F. D'OSTILI0, E' pronto il nuovo Cadice 
di Diritto Canonico (Vatican City 1982), pp. 97-101. 
20. Letter of convocation from Card. Ciriaci, President, March 22, 1965 (Prot. N. 151/65). 
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1 .  Usefulness and timeliness of drafting a single Code for the entire 
Church or two Codes, one for the Latin Church and the other for the East
ern Catholic Churches. In case of two Codes, examining the possibility of 
preceding the two Codes with a Fundamental Code. A study of this last 
possibility was proposed by Paul VI to Card. Ciriaci upon a suggestion 
made by Card. Dopfner, Archbishop of Munich. 21  The idea resulted in the 
long and laborious study process of the Lex Ecclesiae Fundamentalis and 
in a way was inspired by the constitutional legal technique of States, but it 
was especially inspired by the ecumenical hopes of achieving a minimal 
fundamental legislation that would of course be faithful to Christ's founda
tional wishes and could be accepted by all Churches and Christian com
munities desirous of re-establishing full communion with the Catholic 
Church. 

2. Bylaws and regulations for the Code Commission concerning how 
to form its various internal bodies (Card. Dopfner had also made sugges
tions on this matter) and concrete procedures for performing the work 

3. How to distribute the various parts of the CIC or homogeneous 
groups of canons to the subcommissions that would be formed, even 
though provisionally, with the hope of later being able to establish the 
final organization of the new legislative corpus. 

These meetings were directed by Card. Ciriaci and the new Secretary 
of the Code Commission, Father Raimundo Bidagor, S.J. 22 In addition to a 
general exchange of opinions on these questions, three subcommissions 
of consultors were formed to study each of the three questions in more de
tail. Their respective secretaries were Father Daniel Faltin, O.F.M., Msgr. 
Aurelio Sabattani and Father Giuseppe Rousseau, O.M.I. They met sepa
rately in the succeeding months as often as necessary, until completion of 
the three reports, which were combined into a single document entitled 
Quaestiones fundamentales by the Secretariat of the Code Commission. 23 

The fascicle was printed in October and sent to all the Cardinal members 
of the Code Commission24 for examination, together with the convocation 
to the second Plenary Assembly, to be held on November 25, 1965, imme
diately after the closure of Vatican Council II. 

21. Letter of February 4, 1964, filed in the archive of the PCCICOR. 
22. On February 23, 1965, Rev. Bidagor, S.J., Dean of the Faculty of Canon Law at the 

Gregorian University, succeeded Msgr. Giacomo Violardo (appointed Secretary of the S .  
Congr. on the Sacraments). To assist Father Bidagor, who was an outstanding canonist, but of 
advanced age, some months later, November 14, 1965, Paul VI also appointed an Adjunct 
Secretary, Msgr. Willy Onclin, Dean of the Faculty of Canon Law at the University of Louvain. 

23. Code Commission, Quaestiones fundamentales (Typis polyglottis Vaticanis 1965), 
pp. 1-60; cf. also Comm. 1 (1969), p. 37. 
24. Note that, as further proof of the interest with which he followed the reform of canonical 

legislation inherited from John XXIII, on November 14, 1965 Paul VI added another 21  
Cardinals to  the 42  existing members of  the Code Commission ( cf. L'Osservatore Romano, 
November 14, 1965, p. 1). 
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The questions previously studied by the consultors and proposed for 
discussion and vote by the members of the Code Commission were formu
lated as follows: 

"I . An conficere expediat unum vel duplicem Codicem Iuris Canon
ici, distinctum pro Orientalibus et pro aliis, simul cum aliquo Codice Fun
damentali. 

"II . An possit esse basis studii Codicis Fundamentalis textus in prima 
Relatione propositus. 

"III . An parandus sit Ordo quo labores procedant sicut in secunda 
Relatione indicatur. 

"IV. An et quomodo approbanda sit divisio materiae pertractandae 
prout in tertia Relatione suggeritur."25 

The first question was certainly the most important, and in a way it 
was prejudicial to the others. Furthermore, it was a problem that inter
ested the entire Catholic Church, and so the Patriarchs Paul II Cheikho of 
Babylon of the Chaldees, and Ignatius Peter XVI Batanian of Cilicia of the 
Armenians, were also invited to this plenary meeting in addition to the 
Eastern Cardinal members of the Code Commission, Ignatius Gabriel Tap
ponni, Syrian Patriarch of Antioch; Maximus IV Saigh, Maronite Patriarch 
of Antioch; Stephen I Sidarouss, Coptic Patriarch of Alexandria; and Josyf 
Slipyj, the Major Ukranian Archbishop of Leopolis (Lviv). 

Although some members of the Plenary Assembly said that lack of 
time did not allow the necessary depth of study, all expressed their opin
ions, which may be summarized as follows:  a) The great majority of Fa
thers (33 against and five only in favor of a single Code of Canon Law) 
voted for two different Codes, one for the Latin Church and the other for 
the Eastern Churches. 26 b) A majority (27 Fathers) also approved studying 
the possibility of drawing up a constitutional or Fundamental Code or Law 

25. Comm. l (1969), p. 42. 
26. The relevant text from the proceedings of the Plenary Assembly, signed by Father 

Bidagor, Secretary, and Msgr. Onclin, Adjunct Secretary, reads in part: "Argumenta quae 
allegantur in favorem huius sententiae praesertim sunt sequentia: unitas Ecclesiae sane 
requirit ut habeatur unitas in fide, sect non requirit unitatem disciplinae, sicut nee in liturgia: 
Codex autem semper remanere debet norma agendorum, non autem est norma credendorum; 
unus Codex, qui simul pro Latinis et Orientalibus valeret, esset gravis error, etiam sub respectu 
oecumenico; insuper omnino contrarius esset tum litterae tum spiritui Constitutionis 'Lumen 
gentium' et Decreti de Ecclesiis Orientalibus, in quibus affirmatur Ecclesias Orientis sicut et 
Occidentis iure pollere et officio teneri se secundum proprias disciplinas regendi; ad 
facilitatem studiorum quod attinet, potest haberi unica editio, quae textum duorum Codicum 
contineat." 
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for the entire Church. 27 They agreed that the project in the fascicle Quaes
tiones fundamentales would not be taken as indicative but only as a first 
working basis. 

The other two subjects, the possible Regulations and bylaws and the 
distribution of the subjects of CIC/1917 to subcommissions, were scarcely 
examined. It was decided that they should serve as a preliminary orienta
tion for the now official beginning of the work to revise the CIC. 

D. First Consultation with the Episcopate and Formation of 
Study Groups 

With this second Plenary Assembly and Paul Vi's Audience and Dis
course to the Code Commission on November 20, 1965, official and public 
work on the legislative reform began. In January 1966 three initiatives put 
the orientation received into practice. The three initiatives were the fol
lowing: to request the direct collaboration of the entire Episcopate in the 
work of revising the CIC, to create study groups for consultors to begin 
preparing the legislative schemata, and simultaneously to begin preparing 
the new project, the so-called Codex or Lex Fundamentalis. 

The President of the Code Commission and all of us who were work
ing on it were fully convinced that because the legislative reform had been 
desired and ordered by the Roman Pontiff, final approval and promulga
tion of the new legislative corpus should be the fruit of true primatial acts 
of the Successor of St. Peter, using his supreme personal power. However, 
there was at the same time a keen awareness of the opportunity and the 

27. In support of the content of the Codex fundamentalis and the form it was to take, the 
following arguments and considerations were adduced in the proceedings of the Plenary 
Assembly: 
"Argumenta in favorem huius Codicis fundamentalis allegantur: hoc Codice fundamentali 
elucebit Ecclesiae unitas; opportunum etiam esse videtur pro ipso oecumenismo ut talis Codex 
fundamentalis conficiatur, ut omnes sciant quaenam sunt fundamentalia quae ad Ecclesiae 
ordinationem pertinent. 
"Animadversiones de hoc Cadice fundamentali factae: a) hie Codex fundamentalis debet 
continere solas fundamentales dispositiones omnibus Ritibus communes, sed simul debet 
remittere ad particularitates unicuique Ritui proprias (unus Pater) ; b) Codex fundamentalis 
debet normas practicas statuere de ordinatione potestatum in Ecclesia, vel potius in exercitio 
potestatum, scilicet legislativae, administrativae et iudiciariae, in Ecclesia (unus Pater); c) in 
eo distingui debent v.g. quae ad ipsum Primatum pertinent et ea quae ad exercitium Primatus 
attinent, quarum quidem non pauca Auctoritatibus Ecclesiarum conceduntur (unus Pater); 
d) Codex fundamentalis certo non potest esse tractatus theologiae, sed debet esse Codex 
legum seu normarum practicarum, licet quaedam leg es in veritatibus theologicis nitantur ( duo 
Patres); e) Codex fundamentalis sola fundan1entalia quaedam complecti debet, quibus omnes 
christifideles certo tenentur, non vero alia, ne ulla adsit suspicio latinisationis Ecclesiarum 
orientalium (unus Pater); f) in hoc Cadice conficiendo, audiri debent Orientales (unus Pater) ; 
g) in hoc Codice fundamentali conficiendo, audiri debent etiam theologi, quia in eo subiacens 
est theologia de Ecclesia ( unus Pater)." 

132 



HERRANZ Genesis and Development of the New Code of Canon Law Prologue II 

need to carry out the legislative reform work in constant contact with the 
entire Catholic Episcopate. Therefore, on January 15, 1966, Card. Ciriaci 
sent a letter to the Conferences of Bishops requesting their direct collabo
ration in the task that the legislator had entrusted to the Code Commis
sion, "ita vero ut in opere Codicis recognitionis activam quantumfieri 
possit partem habeant universi mundi Episcopi. "28 This request was in 
no way a mere formality or simple show of courtesy, but asked for the 
bishops' collaboration on three specific points: 1) to formulate all propos
als "de revisendo Codice" they wished to submit for technical study by the 
Code Commission; 2) to suggest guidelines for the best way to maintain 
continuous contact between the Conferences of Bishops and the Code 
Commission during the work; 3) and, to submit to the Code Commission 
Secretariat a list of canonists in their respective countries from which new 
consultors or collaborators could be chosen and named. The letter closed 
with these significant words: "Spes quidem ita validissima adest fore ut, 
cunctis Episcopis ex toto catholico orbe cooperantibus, redactio novi 
Codicis efficienter progrediatur atque feliciter absolvatur. "  There were 
numerous proposals concerning the first point. But suggestions concern
ing the contact between the bishops conferences and the Code Commis
sion were fewer, less consistent and less representative than were the 
comments sent by the Episcopate when, years later, it was consulted 
about the text of the schemata for the canons. The third point of Card. Cir
iaci's request drew the greatest and most specific response: with all the 
names suggested by the Conferences, the number of consultors from the 
different geographical areas and schools was increased. 29 

On January 19, 1966, based on the preferences indicated by the con
sultors themselves, ten study groups were formed according to the provi
sional distribution approved at the Plenary Assembly. Later, a central 
Group for coordinating the work was created. It was made up of the re
porters from all Groups. Later they were also charged with examining the 
new project of the Lex Ecclesiae Fundamentalis and the Principia quae 
Codicis Juris Canonici recognitionem dirigant. 

The ten study Groups were each composed of 8-15 consultors and 
were distributed as follows: De normis generalibus; De clericis (later 
called De Sacra Hierarchia); De religiosis (later called De Institutis 
vitae consecratae per professionem consiliorum evangelicorum and be
fore, De institutis perfectionis); De laicis (later called De laicis deque 
associationibus fidelium and De christifidelium iuribus et association
ibus deque laicis); De Magisterio ecclesiastico; De Sacramentis (except 
marriage); De matrimonio; De bonis Ecclesiae temporalibus (later called 
De iure patrimoniali Ecclesiae); De iure poenali; De processibus. In 1967 

28. Letter Prot. N. 242/66, later published in Comm. 1 (1969), pp. 42-43. 
29. See above, note 19. 
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a special Group was formed and at first named De quaestionibus special
ibus Libri II. They were to study possible new canons on a number of 
mainly technical matters that in CIC/1917 had been covered in Liber II (De 
person is); but because they were general norms, it seemed best from the 
beginning to include them in Liber I of the future Code if Liber I was to 
continue being called De norm is generalibus as it was in the earlier Code. 
The subjects included canons on physical and juridical persons, juridical 
acts, ecclesiastical offices and ordinary and delegated powers. 30 Still later, 
in 1971 ,  two more study Groups were formed: De procedura administra
tiva and De locis et temporibus sacris deque cultu divino. 

An attempt was later made to publish the detailed process of the 
work of the study Groups in the official publication of the Code Commis
sion named Communicationes. The successive changes in the names of 
the Groups reflect the maturing of ideas and the accumulation of experi
ence that suggested progressive improvement in the work. For example, 
because of the clear doctrinal distinction between the concepts of faithful 
and lay, in the first session of the De laicis Group it was found that before 
taking on the specific rights and obligations of laypersons they had first to 
tackle a preliminary question. As indicated in the Principia, that was the 
question of the fundamental rights and obligations of "omni um christifide
lium," clerics and laypersons alike. When the personal aspect was sepa
rated from the institutional, it was also found that legislation on 
associations of faithful could not be included under the title De laicis as it 
had been in CIC/1917 since those associations were not composed only of 
laity but could also be clerics or even mixed. When the name of the De in
stitutis perfection is Group was changed, from De religiosis, an important 
option was opened up for the arrangement of the canons whereby the con
cept of "religious institute" and the equivalent "society of common life 
without vows" became the broader concept of "institute of perfection" 
and then "institute of consecrated life ."  Thus the number of institutions to 
whom the norms of the schema were applicable was increased, while at 
the same time their legitimate variety was respected. 

For preparing the schema of the Fundamental Code or Law, and tak
ing into account the opinions and comments of the Plenary Assembly and 
some earlier private proposals, the Cardinal President charged Msgr. On
clin with drawing up a new draft as a basis for study and discussion. This 
project was entitled Codex Ecclesiae Fundamentalis (Prima quaedam 
adumbratio propositionis) and was submitted July 26-27, 1966 for study 

30. To this particular study group, composed of consultors from the Group De normis 
generalibus , was given, in succession, the names Quaestiones speciales Libri II, De personis 
physicis et moralibus, De personis physicis et iuridicis and, finally, when its normative 
function had merged with the other general norms, De normis generalibus deque personis 
physicis et iuridicis . 
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by a private commission created by Card. Ciriaci himself. Thus began a la
borious process of study. Its basic stages were the following. 31 

- A new draft of the schema was rewritten based on comments 
submitted. Its title was Altera quaedam adumbratio propositionis (Janu
ary 1 ,  1967) and it was examined by the central Group of consultors (ses
sion of April 3-7, 1967). 

- The study Group called De Lege Ecclesiae Fundamentali was 
formally created (April 27, 1967). 

- Three working sessions of the special study Group were held, 
during which it completed preparation of the first Schema Legis Ecclesiae 
Fundamentalis cum Relatione by June 1969. 

- Cardinal members of the Code Commission and members of the 
ITC were consulted about the project (1970). 

- Two more sessions of the study Group De Lege Ecclesiae Funda
mentali were held to amend the schema in accordance with comments re
ceived (1970). 

- The Schema Legis Ecclesiae Fundamentalis. Textus emendatus 
cum Relatione was completed. Then it was sent for consultation to the en
tire Catholic Episcopate, the dicasteries of the Holy See and the Union of 
Superiors General (1971). 

- The comments received were studied and a Schematis secundum 
generales Episcoporum animadversiones emendati quaedam adumbra
tio was prepared (1972-1973). 

- The new schema was revised by a special mixed East-West Com
mission established by Paul VI and presided by Card. Felici, with Card. 
Perecattil as Vice President at the sessions of April 1974, March 1975 and 
February 1976. 

- A new Schema emendatum, based on the revision, was prepared 
and sent for consultation to all members of the Code Commission and the 
PCCICOR in 1976-1977. 

- Comments received by the special mixed Commission were stud
ied. The final schema of the LEF was completed at the sessions of Septem
ber 1979 and January 1980. 

- The Relatio de labore in apparando schemate LEF, de eiusdem 
contentu atque de quibusdam difficultatibus agitatis adversus opportu
nitatem ipsius LEF was completed January 5, 1981. 

31. For two reasons we consider it appropriate to briefly summarize here the work of the 
LEF: so as to be able, later on, to chart in isolation the legal process which the preparation for 
the new Code followed, and to highlight how these two studies ( of the CIC and the LEF) 
proceeded in parallel to one another. 
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- A special Coetus Praesulum met. It was created by John Paul II 
to deliberate on whether to promulgate the final draft of the Lex Ecclesiae 
Fundamentalis seu Ecclesiae Catholicae universae Lex Canonica Fun
damentalis (March 3, 1981).  

The project for a Lex Ecclesiae Fundamentalis was eventually aban
doned after its many vicissitudes and after the Audience granted by the 
Holy Father to the Card. President and then Secretary of the Code Com
mission, His Excellency Msgr. Castillo Lara on July 1, 1981 ,  although per
haps not definitively. "Bene, tantus labor non sit cassus," said the Pope to 
Card. Felici at the close of the Audience. 32 And it was found to be quite 
true, for 38 of the 86 canons of the LEFs last schema were immediately in
cluded in the new CIC. 33 They contained norms on the supreme authority 
of the Church, the rights and obligations of all faithful, etc. ,  that could not 
be omitted from the new legislative corpus of the universal Church. 

II. THE COUNCIL'S POSTULATES AND "PRINCIPIA DIRECTIVA" 

A. Specific Conciliar Postulates 

The ecclesiological doctrine of Vatican II inspired the criteria and 
principles for guiding the legislative reform, but although and perhaps 
even because it was chiefly pastoral doctrine, in the same text of its docu
ments the Council also expressed a good number of specific, strictly ca
nonical postulates and norms. In the conciliar Decrees there were indeed 
quite a few new juridical institutes, even explicit mandates referring to the 
new codification. Christus Dominus, 44 concludes, "The Sacrosanct 
Council decrees that when the Code of Canon Law is revised, the laws 
must be adequately defined in accordance with the principles set forth in 
this Decree. Advice from commissions or the conciliar Fathers must also 
be taken into consideration." Apostolicam actuositatem, 1 states, "In the 
Decree the Council proposes to explain the nature, character and variety 
of the secular apostolate, to state fundamental principles and give pasto
ral instructions to give it greater effect; all of which is to be held to be the 
norm for revising canon law in matters concerning the secular aposto
late ."  Instructions of this type are also found in Presbyterorum Ordinis, 
on the life and ministry of presbyters; in Perfectae caritatis, on institutes 
of consecrated life; and in other documents. 

32. Cf. the Foglio d'Udienza, filed in the archive of the Code Commission. 
33. Later, these very canons were also included in the Codex canonum Ecclesiarum 

Orientalium, promulgated October 18, 1990. 
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The Code Commission's efforts to follow conciliar mandates is evi
dent upon examination of the sources of the new Code. 34 In addition to 
normative material on disciplinary and juridical matters directly provided 
in the conciliar documents, reference had to be made to new institutions 
or bodies and to the strictly juridical criteria explicitly sanctioned by the 
Council. 

The following are among the referenced institutions: 

- The College of Bishops. Based on Lumen Gentium, and the re
spective pen, it is the explicit subject, together with the Roman Pontiff 
(cc. 331-335), of the supreme authority of the Church. Its official acts are 
solemnly presented at Ecumenical Councils (cf. cc. 336-341); 

- The Synod of Bishops. Under the auspices of Christus Dominus, 
5, it was established by Paul VI in the mp Apostolica sollicitudo, of April 
15, 1965, as an assistant and advisory body to the Pope in governing the 
universal Church ( cf. cc. 342-348); 

- Conferences of Bishops. They are mainly dealt with in Christus 
Dominus, 37-38 (cf. also ES I, 41 ,  of August 6, 1966, and REU, 50-51 ,  of 
August 15, 1967), which defines and specifies their structure, jurisdiction 
and purpose (cf. cc. 447-459); 

- Personal prelatures. They are covered in Presbyterorum Ordi
nis, IO and AG, 20, notes 4, 27 and 28 ( cf. also ES I, 4 and REU, 49 § 1 ), for 
carrying out peculiar pastoral or missionary activities ( cf. cc. 294-297); 

- Presbyteral councils. Sanctioned in Christus Dominus, 17, and 
Presbyterorum Ordinis, 7, they were established under the norms of Ec
clesiae Sanctae I, 1 5 ,  to assist bishops in diocesan governance ( cf. 
cc. 495-502); 

- Pastoral councils. Treated in Christus Dominus, 17 and Eccle
siae Sanctae I, 16, their purpose is to study and propose operating conclu
sions with respect to diocesan pastoral activity (cf. cc. 51 1-5 14); 

- Other bodies ( commissions and councils) that refer to particular 
aspects of the diocesan pastoral; secretariats and permanent commissions 
for Christian unity, promotion of justice and peace in the world, etc. Also 
under the auspices of the Council, they are not explicitly regulated by the 
Code, but they are included in the special law on the organization of the 
Roman Curia ( cf. c .  360). 

34. Upon the dissolution of Code Commission with the formation of the "Pontificia 
Commissio Codici Iuris Canonici Authentice Interpretando" ( cf. mp Recognito Juris Canonici 
Cadice, January 2, 1984), the latter assumed the task of overseeing the preparation of the 
Codex Juris Canonici fontium annotatione et indice analytico-alphabetico auctus (Vatican 
City 1989). 
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The list could be longer if we added to the institutions the strictly ju
ridical criteria explicitly sanctioned by the Council. The following are 
among the most relevant and significant: 

- Abolition of the system of benefices, which was regulated by 
more than eighty canons in CJC/1917, and reform of ecclesiastical offices 
(cf. PO, 20); 

- Principles and norms for revising and erecting ecclesiastical cir
cumscriptions (cf. CD, 39-41); 

- Provision for pastoral functions and interdiocesan ecclesiastical 
offices (cf. CD, 41 et passim); 

- Reform of the institute of incardination (cf. PO, 10); 

- Norms on the constitution and governance of major and minor 
seminaries ( cf. OT, 3-7); 

- Norms on spiritual life and the permanent formation of sacred 
ministers, their adequate distribution and social assistance (cf. PO, 10, 18-
20 et passim); 

Norms on renouncing an episcopal ministry (cf. CD, 21);  

- Instituting a permanent diaconate (cf. LG, 29); 
- Full juridical recognition of the right to associate in the Church 

and norms on the various types of associations of the faithful (cf. AA, 19 
and 24; PO, 8); 

- Specific statements and details on many fundamental rights of the 
faithful (cf. LG, 9, 32, 33, 37; AA, 3, 7, 19, 24; GS, 43; etc.). 

B. Guiding Principles 

In addition to expressing these explicit Council mandates in canons, 
it was clearly necessary from the beginning to imbue the contents of all 
the schemata commended to the study Groups with the ecclesiastical doc
trinal requirements of Vatican Council II and at the same time for canoni
cal legislation to maintain its own characteristics. Therefore, following a 
suggestion from Paul VI to Card. Ciriaci, in October of 1966 the Secretariat 
of the Code Commission took under consideration the advisability of 
drawing up doctrinal and technical criteria or principles that would serve 
to guide all the preparatory work for the new Code. They requested the 
consultor members of the coordination Group to send in scriptis all per
sonal proposals they considered opportune. It was the new President of 
the Code Commission, Archbishop Pericle Felici, 35 who ordered the pro-

35. Archbishop Pericle Felici, titular Archbishop of Samosata, and Secretary General of 
Vatican Council II, on February 21, 1967 succeeded Card. Ciriaci, who had died on December 
30, 1966. Created Cardinal on June 26, 1967, he was also appointed President of the Code 
Commission that same month, on the 30°1

• 
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posals, completed by the Secretary, Father Bidagor, and arranged in a sin
gle fascicle, to be studied and discussed at the meeting that the central or 
coordinating Group held on April 3-8, 1967. 

The document that resulted from the meeting, Principia quae Codi
cis Juris Canonici recognitionem dirigant, was sent to Paul VI a few 
days later. The Pope examined it together with Archbishop Felici, whom 
he asked to reread the text, at the Audience granted to the Pro-President 
of the Code Commission on the 22nd of April.36 At the Audience, Paul VI re
affirmed his wish that the guidelines for the new codification be submitted 
for examination by the first General Assembly of the Synod of Bishops, 
which was scheduled for October of that year. And so it was that the ten 
Principles were approved by a large majority of the synodal Fathers. 37 The 
guidelines were very useful, at least as doctrinal orientation, in the prepa
ratory phase of the schemata, in the revision phase after consultation, and 
finally in the phase of preparing them for the last Plenary Assembly of 
1981 and in writing up the final draft of the new Code. So Card. Felici 
stated in 1974.38 Even those who were strongly negative about the Code 
Commission's work have had to admit the technical validity and pastoral 
importance of the guidelines. When there was criticism, it referred rather 
to what some considered to be an inadequate application of some of the 
principles. 39 

Setting aside the historical review for the moment, it appears neces
sary to comment on some of the Principia. They were published by the 
Code Commission in the first volume of Communicationes40 and summa
rized in the Preface to the Code. Clearly not all the guidelines in the ten 
points were equally important in preparing the new norms. However, even 
the principles that were not sufficiently defined and developed provided 
the necessary basis for a technical and doctrinal enrichment that matured 
throughout the work. Here we should mention the guidelines that had the 
greatest influence. 

1. The Juridicity of canon law 

It is clear that the juridical nature of the canonical norms, which was 
stated in the first of the guiding Principles, was duly maintained in the 
new Code. There were a few anti-juridical opinions that were somewhat 

36. Cf. J. HERRANZ, "Presidente della Pontificia Commissione per la revisione del CIC," in Jl 
Cardinale Pericle Felici (Rome 1992), pp. 195-223. 
37. Cf. Comm. 1 (1969), p. 100. 
38. "Orationem a Societate Austriaca Iuris Ecclesiastica," January 18, 1974, in Comm. 6 

(1974), p. 108. 
39. Cf. R. HUYSMANS, "Osservazioni critiche di un canonista sul progetto de! nuovo diritto 

canonico," in Concilium 17 (1981), pp. 33-43. 
40. This journal was an outgrowth of the Conventus Internationalis Canonistorum, which 

was sponsored by the Commission for the Revision of the CIC/1917 and met in Rome May 20-
25, 1968. 
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inspired by the radical rejection expressed by the Protestant theologian 
Rudolf Sohm. They were counteracted by the vigorous efforts of the Code 
Commission, especially consultors like Morsdorf, Lombardia and Ber
trams, to point out the need for and legitimacy of law in the Church. They 
also showed the specific nature of the law's juridicity and the close rela
tionship between divine law, Revelation and canon law. The juridical na
ture of canon law is based on the social nature of the Church and on the 
power of governance or jurisdiction conferred by Jesus Christ upon the 
Hierarchy. But it is also and more concretely based on the fact that the 
norms of the Code have the essential purpose of establishing and protect
ing the obligations and rights of Pastors and the other faithful. Everything 
in the Code is designed for the orderly and peaceful co-existence of the 
people of God and the salvation of souls, "quae in Ecclesia suprema sem
per lex esse debet" ( c. 1752, the last canon of the CIC) . 

In the final analysis, the juridical element resides in the very nature 
of the Church, a community of faith, hope and charity, and at the same 
time a visible body, a hierarchical society whereby the Spirit of Christ 
spreads truth and grace to all ( cf. LG, 8). The juridical nature of canonical 
legislation shows the complex relationship of communion-in both hori
zontal and vertical senses-among the members of the people of God. The 
relationship is horizontal with the participation in the goods that the 
Church dispenses and in the achievement of the same ends. It is vertical 
for the hierarchical communion between individuals, their various groups, 
pastors and God. It is a relationship of ecclesial communion to which 
Christians belong through faith and baptism. It has it roots and center in 
the Holy Eucharist, which is the source and creative force of a special 
unity among all members of the Church. 

The law of the Church has a specific juridicity that is particular and 
not identifiable with purely human law. Thus the norms in the Church's 
Code refer not only to acts and relationships that are evident in the exter
nal forum, but also, as stated in the second guiding Principle, to the neces
sary norms for the internal forum when the supreme law of the salus 
animarum so requires. The work of the new codification cannot fail to 
show the tensions that have traditionally existed between law and moral
ity, between what is public and what is occult, in defining the object of 
canon law. It is widely recognized that when canonical science generally 
delimits the internal and external forums, it is above all echoing the dis
tinction between what is public (what has social relevance and is mani
fest) and what is occult (limited to a private environment and without 
obvious or at least direct manifestation). This excludes the intimate envi
ronment of the conscience, which belongs more to morality alone. It 
places the accent on the visible Church and on behavior that has external 
effects on the framework of relationships of the people of God. 
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2. "Communio" and co-responsibility 

As soon as the new Code was promulgated, 41 something that the le
gislator had already noted42 was being pointed out. The ecclesiology of 
communion developed by Vatican Council II was duly set forth with re
gard to discipline, in the new legislative corpus of the Latin Church and es
pecially in Liber II (De Populo Dei). It suffices to see how the first canon 
of Liber II ( c. 204), the true backbone of the entire Code, presented the pa
rameters of a fundamental concept in a perfect theological-juridical syn
thesis; but as presented in c. 87 of CJC/1917 the concept had lacunae. We 
are referring to the concept of christifidelis, of the persona in Ecclesia 
Christi, and it is at the very foundation of the ecclesiastical community. 
Canon 204 § 1 reads, "Christ's faithful are those who, since they are incor
porated into Christ through baptism, are constituted the people of God. 
For this reason they participate in their own way in the priestly, prophetic 
and kingly office of Christ. They are called, each according to his or her 
particular condition, to exercise the mission which God entrusted to the 
Church to fulfill in the world." Starting with this basic concept of the sub
ject of ecclesiastical communion, which is communion in faith, hope and 
charity, and also communion in the sacraments and ecclesiastical gover
nance ( cf. c. 205), the new Code begins to structure its norms: 

1. As personal juridical statutes, which begin with one that affirms 
the fundamental rights and obligations of all the faithful, that make "vera 
aequalitas quoad dignitatem et actionem" ( c. 208) real, which in turn starts 
with the primary obligation of all to live in ecclesiastical communion 
(c. 209). 

2. As structures that embody and organize the people of God, with a 
harmonious relationship between the universal Church and particular 
churches "in quibus et ex qui bus una et unica Ecclesia catholica exsistit," 
( c. 368) which is also the wording in Lumen Gentium 23. The harmonious 
relationship is seen mostly in two forms: in hierarchical communion, 
which unites bishops, who are successors to the Apostles, with the Su
preme Pontiff, who is the successor to St. Peter, in a College ( c. 330); and 
in the solicitude of bishops for the universal Church ( c. 782 § 2), with the 
primary duty of each in his own particular church to promote and foster 
the discipline which is common to the people of God ( c. 392 § 2). 

In perhaps too radical a contrast to CJC/1917, some said that the pro
tagonist subject of the new legislative corpus is no longer the ecclesiasti
cal organization, but the faithful. It would perhaps be more realistic to say 

41. Cf. R. CASTILLO LARA, "Discurso en el acto de Presentaci6n del nuevo C6digo de Derecho 
Canonico," February 3, 1983, in Comm. 15 (1983), pp. 27-35; J. HAMER, "II Codice e ii Concilio," 
in L'Osserva tore Romano , January 26, 1983, p. 1 .  
42. Cf. JOHN PAUL II, SDL, and "Discurso de Presentaci6n del nuevo C6digo a la Iglesia," 

February 3, 1983, in Comm. 15 (1983), pp. 9-16. 
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that the protagonist subject of the new code is the people of God, not just 
the governing structures, but the "communitas fidelium" organized hierar
chically as the Church, in which all faithful are active members, and all 
faithful are co-responsible for achieving the Church's mission, depending 
upon a variety of personal conditions and offices. This doctrinal reality was 
emphatically underlined by the council (PO, 2; cf. also LG, 32; AA, 2 et pas
sim). Juridically it could be defined as the principle of co-responsibility 
broken down into two fundamental and complementary considerations, 
each of which has a particular influence on the norms of the new Code. 
The two considerations cannot be disregarded; they are the following: 

1. There is an equality in the people of God that we can describe as 
fundamental or radical. In Lumen Gentium, 32 we read, "Although by 
Christ's will some are established as teachers, dispensers of the mysteries 
and pastors for the others, there remains, nevertheless, a true equality be
tween all with regard to the dignity and to the activity which is common to 
all the faithful in the building up of the Body of Christ." Canonists very fa
miliar with the ecclesiological development of the Counci143 immediately 
pointed out the juridical scope of this statement of doctrine. The Code 
Commission said in the sixth guiding Principle, "For the future Code, in 
consideration of the radical equality that must reside among all faithful be
cause of their human dignity and their baptism, it is proposed with good 
reason to set forth a juridical statute common to all before stating the 
rights and obligations that belong to the various ecclesiastical offices."44 

That is the origin of the title "De omnium christifidelium obligationibus et 
iuribus" ( cc. 208-223). 

Some of the topics set forth under that title, each with its foundation 
in specific sources from conciliar documents, are the following: the right 
to the apostolate, the right to the sacraments and the spiritual goods of the 
Church, the right of association, the right of initiative and promotion of 
apostolic activity, the right to petition the ecclesiastical administration, 
the right to a solid religious doctrinal formation depending upon one's 
condition in life, the faculty to give counsel, the right to free choice of 
state , the right to practice one's own form of spirituality within the 
Church's common doctrine. Along with the praise and tributes given this 
positivization in the Code of the fundamental rights and obligations of all 
faithful, there has been a small amount of sharp criticism. For example, 
some have regretted that the following two so-called rights were not in
cluded: the right of women to receive the sacrament of orders and the 
right of the faithful to be informed of all matters of ecclesiastic gover
nance by the Hierarchy. Others criticized the exclusion from the Eucharist 

43. Cf. especially A. DEL PORTILLO, Fieles y laicos en la Iglesia. Bases de sus respectivos 
estatutos juridicos, Pamplona 1969 (English edition: Faithful and Laity in the Church, 
Shannon 1972). 
44. Cf. Comm. 1 (1969), pp. 82-83. 
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of divorced Catholics and of Catholics united in civil marriage, and the 
norms restricting cases of collective absolution in the sacrament of Peni
tence as "unjust discrimination," contrary to the basic equality of all faith
ful. 45 Of course, those critics generically invoked "the spirit of the 
Council," but were unable to cite a single conciliar or subsequent Magiste
rial text in support of their theses. 

2. The second consideration referred to above is that besides the fun
damental equality of all faithful there is a diversity in the people of God 
that might be said to be functional: diversity of juridical states and condi
tion, of office, and so forth. But, above all, there is an ontological diversity, 
from divine law, based on the sacrament of orders: "So that all faithful 
may be united in a single body in which, however, not all members fill the 
same office (Rom 12, 4), Our Lord made some of them ministers so that 
within the society of faithful they would have the sacred power of Order" 
(PO, 2; cf. LG, 18 et passim). These ministers, besides the common priest
hood conferred by baptism, have received hierarchical priesthood; they 
perform nomine et auctoritate Christi Capitis the triple function of 
teaching, sanctifying and governing the people of God with personal 
power ratione Sacramenti (cf. LG, 21; PO, 2), although lay faithful may 
cooperate in the exercise of this power, as amply provided in the new 
Code.46 

This doctrinal reality means that the principle of co-responsibility, 
that is, participation of all faithful in the Church's unique mission, is not 
understood nor applied in the new legislative corpus in a democratic 
sense. In recent years, after starting from a true supposition, the co
responsibility of all faithful, an erroneous conclusion has frequently been 
drawn-the democratic participation with deliberative function of all 
faithful in the governance of the Church, which is actually the proper task 
of the Hierarchy. Thus the principle of co-responsibility, founded on a 
common priesthood, should be substituted by a different principle that in 
the terms used by different authors is the synodal principle, the principle 
of broadened collegiality, the principle of democratic participation or, 
simply, the principle of governance co-responsibility. In Concilium it was 
written, "Fulfilling this requirement would bring the advantage of elimi
nating the opposition and distinction that have been too long maintained 
and exacerbated between ministers and non-ministers, between clerics 
and laity. "47 Consequently it was requested, for example, that diocesan 
and parochial pastoral councils not be councils proper-that is, consulta
tive bodies-but deliberative bodies that link together the authority of the 

45. Cf., for example, R. HUYSMANS, Osservazioni critiche . . .  , op. cit., pp. 36-40. 
46. Cf. c. 129 § 2 et passim. Regarding the definitive redaction of these texts, cf. U. BETTI, 

OFM, "In margine al nuovo Codice di Diritto Canonico," in Antonianum 58 (1983), pp. 629-
630. 
47. 0. TER REEGEN, "Les droits du la'ic," in Concilium 4 (1968), p. 38. 
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"pastor proprius," bishop or parish priest,48 but neither the Code Commis
sion nor the consultative bodies nor the legislator accepted the proposals. 

3. Collegiality 

A number of ecclesiologists and pastoralists have wondered about 
the exact meaning of the terms "co-responsibility" and "collegiality" in the 
Church, and how the two are related; but they have not always reached 
the same conclusions or conclusions that agree with one another. From a 
juridical point of view, the response is probably that the difference be
tween them is the same as the difference between genus and species. Col
legiality is the exercise of co-responsibility for decisions in the task of 
governance, exercised in collegial acts. This can be done only by the phys
ical persons who constitute a college. However, the words "collegiality" 
and "collegial" are frequently used with little juridical precision; when re
ferring to members of the College of Bishops, the words are easily con
fused with collegial acts which are merely the manifestation of "affectus 
collegialis," to which the Council also referred (cf. LG, 22-24 and pen; CD, 
4-6 and 36-38). 

Thus in work on the norms for ecclesiastical organization, it was 
necessary to recall frequently a juridical notion with which theologians 
are not usually very familiar; the word college is applied exclusively to a 
lawfully established group of persons, who aequo iure et aequali modo 
concur in their deliberative vote to shape and express the will of the 
group. They thus perform juridical acts that are described as collegial. 
That is how a college is distinguished from other groups of physical per
sons (for example, councils or other similar institutions: pastoral coun
cils, and also presbyteral councils and even a Synod of Bishops). These 
other groups per se have no deliberative powers, only the faculty of advice 
ad normam iuris. A college is also distinguished from other forms of co
responsibility and acts in common (for example, from collective acts that 
may be performed by a Conference of Bishops if the legislative faculty 
granted and regulated by the Code is not put into play; cf. cc. 455 and 456). 
With this need for juridical clarity in mind, the principle of collegiality was 
applied in the new Code not to the common participation of all faithful in 
the Church's mission (which is, to repeat, the area of co-responsibility), 
but to certain forms of carrying out the proper mission of the Hierarchy. 
First, this takes place in the environment of the Church's supreme author
ity, although the College of Bishops is not meant to be taken strictly juridi
cally (cf. pen, 1) .  Second, it takes place in the area of joint action by 
groups of bishops (particular councils, etc.), but in this case, referring to 
the nature of the acts, we must carefully distinguish the varying theologi
cal and juridical content of the term "collegial." 

48. P. LENGSFELD, "La revisione de! Codice," in Concilium 17 (1981), pp. 73-74. 
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In widely known texts, Lumen Gentium first sets forth the doctrine 
on the nature of the College of Bishops ( cf. especially no. 22 and pen, 3) 
and reminds us that the Roman Pontiff holds "full, supreme and universal 
power over the whole Church, a power which he can always exercise un
hindered" over the entire Church. Then it states that the Order of Bishops, 
"Together with their head, the Supreme Pontiff, and never apart from him, 
they have supreme and full authority over the universal Church; but this 
power cannot be exercised without the agreement of the Roman Pontiff. " 
(LG, 22; cf. cc. 331 and 336). Canonical doctrine written after the Council 
specified that "the supreme authority, to be truly supreme, must necessar
ily be unique. Thus we can say that in the Church there is a supreme au
thority that, however, has available to it two inadequately distinguished 
bodies; they are the College of Bishops, which includes the Supreme Pon
tiff, its Head, and the Supreme Pontiff himself, Head of the College ."49 This 
unique supreme authority may be exercised by either body; that is, per
sonally by the Roman Pontiff, or collegially, by the Roman Pontiff to
gether with the bishops whether or not they are gathered at an 
Ecumenical Council. It is for the Supreme Pontiff to decide freely ( cf. pen, 
3) when this unique supreme authority should be exercised personally or 
collegially. The norms of the new Code on the subjects of supreme power 
in the Church are based on this clear doctrine (cf. cc. 330-341). 

Naturally, the norms in the Code on collegial power, meaning on the 
strictly collegial acts of the College of Bishops, do not prejudice the many 
other manifestations that have and have always had the "collegial spirit" 
and "belonging to the college"-the "bond of unity, charity and peace" 
(LG 22a)-that unites the members of the College of Bishops with each 
other and with the Head of the College, the Roman Pontiff. We are refer
ring to particular councils, patriarchal synods and more recently, to the 
Synod of Bishops and Conferences of Bishops. But evidently, if there is no 
College of Bishops-because only some of its members are present-they 
cannot perform "collegial acts," acts of the College as such (and even less 
so if their Head, the Successor to St. Peter, is absent). They would surely 
be manifestations of collegiality and collegial responsibility as a conse
quence of the collegial spirit and belonging to the college-but they would 
not be acts of the College of Bishops. At these other meetings of bishops, 
they may perform "collegial acts" only in the technical-juridical sense ex
plained above. These acts will be lawful if they are performed ad normam 
iuris, that is, in accordance with the requirements established by the su
preme authority in the universal law of the Church, with reference to each 
specific "coetus Episcoporum" (particular councils, Conferences of Bish
ops, etc.). 

49. Cf. W. ONCLIN, "Le pouvoir de l'eveque et le principe de la collegialite,"  in Ephemerides 
Juris Canonici 26 (1970), pp. 25-50; J.L. GUTIERREZ, "El Obispo diocesano y la Conferencia 
Episcopal," in Ius Canonicum 2 1  (1981), pp. 507-542. 
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4. The pastoral character of canonical norms 

HERRANZ 

"In setting forth Canon Law ... attention must be paid to the Mystery 
of the Church according to the dogmatic Constitution De Ecclesia," states 
conciliar Decree Optatam Totius 16. It is evident that an effort has been 
made to keep this criterion in mind as carefully as possible "in iure canon
ico exponendo" and especially "in iure canonico recognoscendo."50 The 
canonists who worked on it were never lacking in theological and pastoral 
sensitivity. They were aware of devoting themselves to a law that was not 
merely human, but that was also based on, and in part contained, the ius 
divinum. It is therefore included in the salvific action whereby the 
Church through time continues the mission of its divine founder. As we 
have said before, this means that the sacramental, hierarchical and juridi
cal structures of the Church serve as a means of communicating divine 
grace to the people of God. Canon law fulfills this instrumental function 
without ceasing to be what it is: law with its own technical, methodologi
cal and terminological requirements. 

The abuses that could occur and sometimes have occurred due to a 
mistaken rhetorical application of the adjective "pastoral" to canon law 
have been noted by authorized voices during work on the new codifica
tion and were recently recalled by the Pope.51 The abuses see the pastoral 
quality as an addition, a kind of new clothing, instead of an essential ele
ment, as the Code Commission recalled in the third guiding Principle: 
"Therefore, the Church's juridical system, laws and precepts, and rights 
and obligations that devolve therefrom shall be consonant with the super
natural purpose. Because, in the mystery of the Church, law is like a sacra
ment or sign of the supernatural life of the faithful; it imprints its mark 
upon and promotes supernatural life. Although not all juridical norms are 
issued for the direct purpose of promoting the search for the supernatural 
end or to favor pastoral care, it is still necessary for the norms to be in 
harmony with the achievement of the supernatural end of men."52 

The specific manifestations of the pastoral character of canon law 
are substantial and numerous in the new Code. There was already pasto
rality in the traditional principles of aequitas and epikeia, through which 
the legislator's caritas pastoralis demonstrates his desire to have justice 
enriched with prudence, benignity and comprehension towards the per
sons of the subjects. However, clearly the pastoral character of the canon-

50. Cf., for example, PAUL VI, Discurso al Tribunal de la S. Rota, February 8, 1973, in AAS 
65 (1973), p .  95. 
51. Cf. Discurso inaugural (Card. P. FELIC!) and Discurso de clausura (Card. S. BAGGIO), of 

the III Congreso Internacional de Derecho Canonico, in La norma en el Derecho Canonico. 
Actas del Congreso (Pamplona 1979), pp. 13-20, 867-877; JOHN PAUL II, "Discurso al Tribunal 
de la Rota Romana, " January 18, 1990, in L 'Osservatore Romano, January 19, 1990, p .  1 
(English edition: L'Osservatore Romano, January 29, 1990, p. 6-7). 
52. Principles, 3. 
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ical norms is not limited to this, nor is it limited to other peculiar technical 
characteristics of the Church's legislation. Here are some examples: not 
imposing juridical obligations when the desired aim may be reached by 
exhortation, being careful to minimize the number of laws on the nullity of 
juridical acts or the disqualification of persons, the profound reform in 
procedural and penal law in the new Code by introducing oral procedures, 
and the notable reduction of latae sententiae penalties. 

But the pastoral character of the new corpus of legislation goes 
much farther. Above all, the norms that try to channel fulfillment of the 
munus apostolicum of the Sacred Pastors in the most perfect and effec
tive way possible are all imbued with pastoral character. They are the 
norms that in a broader sense make the whole organization of ecclesiasti
cal offices more flexible and dynamic; they also stimulate, protect and 
guide active participation of all the faithful in the life and unique mission 
of the people of God in an orderly manner. We could even say that this fact 
is the buttress that supports the pastoral function of the norms in the new 
Code. When Vatican Council II looked more deeply into pastoral struc
tures, as recalled by the Code Commission in the eighth guiding Principle, 
and when the Council considered the profound cultural and sociological 
changes in modern society, it clearly saw the need to adapt the Church's 
pastoral and missionary activities juridically and otherwise to the new cir
cumstances. Thus an effort was made to improve the ecclesiastical organi
zation as configured in the Pio-Benedictine Code. The system was not only 
strongly hierarchical, but extremely static, as was the mainly agricultural 
and rural society that served as the reference point for the pastoral theol
ogy underlying its norms. 

5. Subsidiarity 

In his consistorial speech on February 20, 1946, Pius XII had men
tioned "a generally valid principle," expressed by his predecessor Pius XI 
in the Enc. Quadragessimo anno, 53 that all social activities by their very 
nature are subsidiary. "These words are certainly enlightening," continued 
Pius XII. "They apply to all levels of social life, and also to Church life, 
without prejudice to its hierarchical structure. "54 The Code Commission 
included this criterion as the fifth of its guiding Principles; the Commis
sion deemed it in harmony with the ecclesiology of Vatican II, correctly 
taken. Even though they did not use the word "subsidiarity, " the Council 
applied the principle broadly to the life of the Church, as summarized in 
the following two aspects: 

1. As previously mentioned, the Council proclaimed the basic equal
ity of all faithful in general, within the diversity of functions and their 
common participation in the Church's mission as a divine institution, and 

53. AAS 23 (1931), p. 203. 
54. AAS 38 (1946), p. 145. 
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the task of lay faithful cannot be merely collaborative in the aspects that 
properly fall within the jurisdiction of the Hierarchy. 55 Consequently, 
within the area of ecclesiastical communion and respecting its require
ments (AA 3), all faithful have a legitimate area of apostolic initiative. 
Within this area of initiative and communion there are a number of rights 
to which we have referred: for example, the right to freely associate for an 
apostolic purpose (cf. AA 16-19 and 24; PO 8; cc. 215, 278, 298ff.). 

2. The principle of subsidiarity is also applied within the hierarchic 
organization, but this does not at all presuppose any prejudice to the pri
matial function of the Roman Pontiff. To him belongs the untransferable 
governance of all the Church. He carries out his task in accordance with 
the divine constitution, by virtue of which the Episcopate also exists. The 
bishops govern each of the particular churches with their own immediate 
and ordinary powers, "although exercising them is in the final analysis 
regulated by the supreme authority of the Church and may be circum
scribed within certain limits according to the needs of the Church or the 
faithful" (LG 27; cf. CD 8a). The words "according to the needs of the 
Church or the faithful" must be emphasized because they determine the 
reason why the supreme authority, in addition to exercising the functions 
that fall inalienably within his jurisdiction, can and must reserve for his 
exclusive decision or the decision of another authority, any cases that in 
themselves might fall to the diocesan bishop. 

In specifically applying the principle of subsidiarity, the new Code 
shows three typical characteristics: 

a) First, there is a constant tendency to preserve the unity of the ca
nonical system in the essential norms and general institutions. The Code 
leaves it to particular or specific law to make concrete determinations and 
more detailed norms that can better accommodate to the circumstances 
of time and place. This can be seen clearly, for example, in the legislation 
on chapters of canons, institutes of consecrated life and associations of 
faithful. 

b) The question of appropriate decentralization is basic to the orga
nization of ecclesiastical government. During the Council, Paul VI consid
erably broadened the bishops' faculties56 and then decided that 
dispensations from general laws would be reserved to the Holy See. 5 7  All 
of those norms that granted each bishop great autonomy in governing his 
diocese were included in the new Code. 

c) However, the most important problem in the decentralization pro
cess was not determining the jurisdiction of the Roman Curia, but estab
lishing which questions were to be the object of uniform regulation in an 

55. On this question, cf. J.L. GUTIERREZ, "El principio de subsidiariedad y la igualdad radical 
de los fieles," in Ius Canonicum 11 (1971), pp. 413-444. 
56. Cf. PM, in AAS 56 (1964), pp. 5-12. 
57. Cf. EM, in AAS 58 (1966), pp. 467-472. 
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intermediate body between the Holy See and the diocesan bishops, specif
ically, the Conferences of Bishops. There was a risk of decentralizing with 
respect to Rome, but centralizing even further in the Conference of Bish
ops with prejudice to the authority that by divine law belonged to each 
bishop in his own particular church. Paul VI had already issued a warning 
about this danger, saying that a bishop could find himself confronting "the 
temptation to transfer to the collegial body what he could only perform on 
his own responsibility. " He immediately added, "Each Bishop entirely re
tains his own responsibility; each Bishop must with the assistance of his 
Presbyterate, personally resolve his own immediate problems." 58 

To achieve the necessary balance in the new Code, the material pre
pared at the extraordinary Assembly of the Synod of Bishops in 1969 was 
very useful, and especially, consultation with the bishops of the entire 
world on the schemata. 59 As a result of the consultation, there was clear 
evidence that the majority of bishops considered it opportune to reduce 
markedly the jurisdiction that the Code Commission had at first thought 
to give the Conferences of Bishops. 60 In the definitive text of the Code 
there are 21 questions that must be regulated by particular legislation at 
Conferences of Bishops and 22 questions that may be regulated by them. 61 

C. Organization of the New CIC 

After the decision was made to prepare the guiding Principles, at the 
same meeting of the central Group of consultors held April 3-7, 1967, ref
erence was made to the need to revise the arrangement of the Code. 
Therefore, the Principles included the following in the last point: "Deduc
tio in praxim principiorum quae super enucleata sunt structuram Codicis 
Iuris Canonici postulare videtur haud leviter novam. Inde sequitur eius or
dinem esse innovandum. "62 As soon as the directives were approved by 
the Synod of Bishops and by the legislator, studies on the new arrange
ment of the CIC were begun. In addition to Lombardia, who had been 
asked for a preliminary study in 1967, the opinion of other prestigious 
canonists from various schools and nationalities was also solicited .  
Among them were Stickler, Kuttner, Morsdorf and Dordett. A special study 
Group was created, De ordinatione systematica novi Codicis, for which 
Stickler was the reporter. 

58. Discurso a la XII Asamblea de la Conferencia Episcopal Italiana, June 6, 1975, in AAS 
67 (1975), p. 378. 
59. Cf. J. HERRANZ, "L'apport de l'episcopat a la nouvelle codification canonique," in EAnnee 

Canonique 22 (1979), pp. 275-288. 
60. Cf. Comm. 14 (1982), p. 199. 
61. Cf. Letter of the Secretary of State, Card. Casaroli, to the Presidents of bishops' 

Conferences (Prot. N. 120.568/236, November 8, 1983), in Comm. 15 (1983), pp. 137-139. 
62. Cf. Comm. 1 (1969), p. 85. 
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An earlier question that had to be resolved was "whether in setting 
out the new Code the arrangement of the current Code should be retained, 
with adjustments, or whether a new arrangement should be adopted and if 
so, on what principles it should be based. "63 In their decisive vote, 64 the 
consultors agreed upon the following points: a) The old arrangement of 
CJC/1917 should be replaced with a new one. b) Constitutional law was a 
part of the law of the Church and therefore should be treated in canonical 
legislation. There was no clear vote on whether it should be included with 
an autonomous fundamental law, the same for the Latin and Eastern 
Churches, or whether it should be included now in the Latin Code. c) A 
systematic arrangement should be adopted for the new Code that would 
be more consistent with the statement made about the Church in the Mag
isterium of Vatican II. 

The consultors also took into account various proposals privately 
submitted by other canonists for totally revamping the Code's arrange
ment. These proposals were based on doctrinal principles of undoubted 
value, for example, the sacramental roots of canon law, the missionary 
task of the Church, the basic community aspect of the people of God, the 
ecumenical movement, and so forth. But even though they were theologi
cally valid, none of these principles was adequate to properly frame the ju
ridical norms that were to safeguard the entire social order of the Church. 

During the days April 2-4, 1968, the study Group held a collegial 
working session that arrived at the following conclusions: 1) Liturgical 
laws as such should remain outside the Code, following the same criterion 
as c. 2 of CJC/1917. 2) Juridical provision for the processes of beatification 
and canonization should remit to norms of another order, norms that 
should be written outside the Code's legislation because they are such 
special procedures. 3) The special norms on relations between the Church 
and State should be included in the LEF project. 4) The personal statute of 
rights and obligations for all faithful should be included in the part of the 
Code that treats the structure and organization of the people of God. It 
should also define the rights and obligations of the various types of faith
ful depending upon their personal condition and mission in the Church. 5) 
The structure of Liber III of CJC/1917, which contained miscellaneous 
matters, needed to be revised and changed. 65 The consultors also agreed 
on the need to treat the legislation on the "tria munera" and on other mat
ters such as patrimonial law and penal law in different parts. 66 

The specific proposals that resulted from this study were submitted 
on May 28, 1968 at the Third Plenary Assembly of the Code Commission. 
The proposals were based on the following criteria: 

63. Cf. Comm. 1 (1969), p. 102. 
64. Cf. Comm. 1 (1969), pp. 104-105. 
65. Cf. Comm. 1 (1969), p. 106. 
66. Cf. Comm. 1 (1969), pp. 107-110. 
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1. It was best to discard the celebrated tripartite division that dated 
back to the "Institutions" of Gaius, later adopted by Justinian and also 
kept in CIC/1917: "omne ius quo utimur vel ad personas pertinet vel ad res 
vel ad actiones." 

2. The new Code had to be adapted to the rich ecclesiological doc
trine of Vatican Council II in both content and as far as possible also in 
form. That meant adapting it to the systematic layout of the constitutive 
norms while still following the exigencies of law. 

3. Among the various conclusions reached in the work of the differ
ent study Groups as they examined their subjects more deeply, there had 
been from the beginning some practical orientation. For example, at least 
generally, they tried to follow the same arrangement as Lumen Gentium, 
beginning with the presentation in Liber II (after Liber I, on general 
norms) of the universal norms on the composition and organization of the 
people of God. They divided the subject matter of Liber II of CIC/1917 into 
separate books and eliminated the heading "De rebus" so as to avoid con
tinuing to call the sacraments, divine worship, the ecclesiastical magiste
ri um, things (res) . Finally, they wanted to see if was possible to frame 
most if not all the canonical norms within the triple theological division of 
the munera Ecclesiae. 

The provisional schema67 was prepared on the basis of these criteria 
and divided into 6 books. It was approved by the Plenary Assembly with 
27 placet, 1 non placet and 12 placet iuxta modum. 68 

III. WRITING AND REVISING THE "SCHEMATA" 

A. Working Method 

One of the methodological criteria of the Code Commission in the 
working process was not to stray too far from the ordinary procedure fol
lowed in other dicasteries of the Holy See. An effort was made to desig
nate the different phases of preparation and revision of the legislative 
schemata, and the subsequent complementary work by the body of con
sultors and members of the Code Commission itself was a factor kept in 
mind. 

The study Groups were composed of 8 to 15 consultors each and met 
weekly. Their sessions were usually both morning and afternoon so as to 
maximize the time spent in Rome by the numerous members who had to 
travel from other cities and countries. They proceeded according to an 

67. Collected in Comm. 1 (1969), pp. 111-112. 
68. Cf. Comm. 1 (1969), p. 1 13. 
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Ordo laboris that divided the work into two phases: personal preparation 
of votes or opinions, and collegial discussion and decisions on the new text 
of the canons. The minutes of all meetings, including voting, were printed 
and bound to avoid losing track of documents and to facilitate publication 
when the time came.69 During the first phase, when the schemata were 
being prepared, technical guidance of the study Groups was divided be
tween the Secretary, Father Raimundo Bidagor, and the Assistant Secre
tary, Msgr. Willy Onclin. Father Bidagor directed the work of the following 
Groups: De religiosis, De matrimonio, De bonis Ecclesiae temporalibus, 
De processibus y De delictis et poenis ; Msgr. Onclin directed De normis 
generalibus (also Quaestiones speciales Libri II) , De clericis (later De 
Sacra Hierarchia) , De laicis , De sacramentis , De Magisterio Ecclesias
tico. 70 Each study Group had a reporter chosen by the President of the 
Code Commission from among the Group's consultors. Their work was es
pecially useful at the beginning. To them fell the task of extracting herme
neutic and doctrinal questions on their subject matter and proposing the 
first drafts of canons, which served as a basis for collegial analysis and dis
cussion at the weekly meetings of each Group. Among the consultors who 
worked most tirelessly as reporters, the following were outstanding: Klaus 
Morsdorf (De Sacra Hierarchia); Alvaro del Portillo (De Sacra Hierarchia 
and De laicis) ; Tarcisio A. Amaral, C .SS.R. ,  and Mark Said, O.P. (De Insti
tutis vitae consacratae) ; Peter Huizing, S .J. (De matrimonio) ; Aurelio Sab
attani (De processibus) and Pio Ciprotti (De delictis et poenis). 

In May of 1975 Rosalio Jose Castillo Lara, S .D.B. ,  titular bishop of 
Precausa, was named to succeed Father Bidagor, who had resigned be
cause of advanced age and illness. The new Secretary, together with Msgr. 
Onclin, 71 personally directed all tasks in the second and third phases of 
the work, which included revision of the schemata after consultation and 
preparation of the completed draft. 

Ten years went by from the beginning of preparation of the first 
schema until the last was completed in July of 1976. 72 As each schema was 
prepared, the President of the Code Commission would send it to the Leg-

69. For an overview of the tasks assumed in each meeting of the study groups, cf. J. Fox and 
G. C0RBELLINI, "Synthesis generalis laboris Pontificiae Commissionis Codicis Iuris Canonici 
Recognoscendo," in Comm. 19 (1987), pp. 166-304. For a brief history of the work done in 
preparation for the Schema novissimum of 1982, cf. F. D'OSTILI0, E ' pronto il nuovo Cadice 
di Diritto Canonico, op. cit. 
70. Msgr. Onclin also spent fifteen years as the diligent and tireless relator of the particular 

study group (afterwards the Comissio mixta) De Lege Ecclesiae Fundamentali . 
71. Msgr. Willy Onclin, who always managed to harmonize his work as the adjunct Secretary 

of the Commission with his responsibilities as an instructor at the University of Louvain-an 
institution to which he was deeply committed-was appointed Apostolic Protonotary by His 
Holiness, Paul VI. 
72. Cf. Card. P. FELIC!, Discurso inaugural del III Congreso Internacional de Derecho 

Canonico, op. cit.; cf. also "Relatio Cardinalis Praesidis" addressed to the fourth Plenary 
Assembly of the Commission, May 24, 1977, in Comm. 9 (1977), pp. 62-79. 
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islator, at the Office of the Secretary of State. The President would receive 
in return the responses, any observations and necessary explanations. If 
the draft was deemed ready, a request for permission to submit it for ex
amination to the Episcopate and other consultative bodies was also re
ceived. In 1970 Paul VI had already established that the Code Commission 
should solicit the opinion of the Pastors of the Church on each of the sche
mata. In a discourse to the College of Cardinals, he announced, "After ap
proval of the guiding principles and of the systematic arrangement of the 
new legislation, some schemata are already in final phase. Soon the exam
ination by the Episcopate will begin. "73 Later he decided that the dicaster
ies of the Roman Curia, ecclesiastical universities and faculties, the Union 
of Religious Superiors General and other institutions should also be con
sulted. 

After each study Group had prepared the schema of its canons, the 
drafts were sent to the Cardinal members of the Code Commission for 
them to make any comments and proposals they saw fit. Then, to learn 
from a collegial debate what the members of the Code Commission 
thought about some of the more important questions on marriage law and 
penal law, a fourth Plenary Assembly was held May 24-27, 1977. 74 The 
questions considered were the following: 

- Whether to include in the new Code a definition of marriage, and 
to include in it the concept of "coniunctio vitae" ("communio,"  "consor
tium") as an expression of the personal aspect of marriage, and indicate 
its relevance to validity; 

- Whether to retain the principle of "favor iuris" as a presumption 
for the validity of marriage; 

- Whether to empower the Conferences of Bishops to create im
pediments to marriage, that would also be diriment; 

- Whether to admit a notion of excommunication in which peni
tence and anointing of the sick were excepted from the general prohibi
tion against excommunicated persons receiving the sacraments; 

- Whether to apply the principle of legality more strictly in canoni
cal penal law. 75 

B. Scope of Consultation 

When Paul VI announced his wish that the Episcopate actively col
laborate even more in preparing the new canonical codification, he 
warned, "The work of consultation and another examination will no doubt 
require a fair amount of time. But it is time used wisely, not only because 

73. PAUL VI, Discurso al Colegio Cardenalicio, June 23, 1970, in AAS 62 (1970), p. 518. 
74. Cf. Comm. 9 (1977), p. 62. 
75. Comm. 9 (1977), pp. 79-80. 
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by consultation the law will potentially become more effective, but be
cause the time can become ripe for a more fruitful reception of the new 
legislation, which should be for those who believe in and love Christ and 
the Church 'lex vitae et disciplinae' (Eel 45, 6). Without it the Holy Spirit 
may be extinguished (cf. 1 Tim 5, 19) . "76 Indeed, the history of the Code 
Commission and archived data show that the contribution of the Episco
pate to the new Codification was much more profound, diversified, con
stant and effective than to CJC/191 7. 77 

Considering the high number of general and particular comments 
sent in by the bishops in spite of the relatively short time (six months for 
each consultation) given for studying and preparing the comments, the ac
tual contribution of the universal Episcopate as a consultative body to the 
legislator was very important. Among the Conferences of Bishops who al
ways responded fully to the requests for advice on the schemata were the 
larger national Episcopates (such as Brazil , Italy, the United States , 
France, Spain, Mexico , Argentina, Germany, the Philippines and Canada) 
and the Conferences of Bishops from countries with a minority of Catho
lics but which were geographically and culturally representative (such as 
Japan, Australia, Indonesia, Zaire, India, Korea and Angola). This shows 
that the numerical and sociological value of the Episcopate's responses 
was very high. In effect, about 90% of the bishops on the five continents 
expressed their own opinions on the Code Commission's draft legislation 
either through their Conference of B ishops or by sending in their re
sponses directly. 

Even more than the high number of general and particular comments 
sent in by the bishops, what helped the work of refining the schemata 
more specifically and effectively was the pastoral significance of the 
contributions , whether in praise of the content of the norms or when criti
cizing and proposing emendations . 78 Among the most important contribu
tions of the Episcopate , the following may be cited : 

- Questions on the ecclesiastical organization of the universal 
Church or particular Churches : specifically, the relationship of the differ
ent bishops and the Conferences of Bishops with the Holy See; conditions 

76. Cf. PAUL VI, Discurso al Colegio Cardenalicio, op. cit., p. 518. 
77. The advice of the bishops was solicited on seven successive occasions: 1) on February 

10, 1971 regarding the plan for the eventual schema De lege Ecclesiae Fundamentali; 2) on 
April 20, 1972 regarding the schema De procedura administrativa; 3) on December 1, 1973 
regarding the schema De disciplina sanctionum seu poenarum; 4) on February 2, 1975 
regarding the schema De sacramentis; 5) on June 3, 1976 regarding the schema De modo 
procedendi pro tutela iurium seu de processibus; 6) on February 2, 1977 regarding the 
schema De institutis vitae consecratae per professionem consiliorum evangelicorum; 7) on 
June 15, 1977 regarding the systematic organization of the new Code and the schemata: De 
norm is generalibus, De locis et temporibus sacris deque cultu divino, De Populo Dei, De 
Ecclesiae munere docendi, De iure patrimoniali. 

78. Cf. J. HERRANZ, Studi sulla nuova legislazione della Chiesa (Milan 1990), pp. 92-96. 
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and limitations on the legislative power of the Conferences of Bishops; 
which matters would be subject to decisions of the Conferences of Bish
ops that would bind the immediate powers of diocesan bishops; formation 
of presbyteral councils and colleges of consultors, and questions on which 
a bishop was obligated to hear their advice; the jurisdiction of auxiliary 
bishops, vicars general and episcopal vicars; updating the institution of 
parishes. 

- Questions relating to pastoral practice: method of naming and re
moving parish priests; norms on administering the sacraments; at what 
age the Eucharist, confirmation, sacred orders ( diaconate, presbyterate 
and episcopate) can be received and marriage celebrated; feast days of 
precept, and fasting and abstinence days; sacred places; norms to stimu
late active participation of the lay faithful in the Church's mission (family 
pastoral, catechesis, apostolate in the workplace, liturgical functions, pas
toral advice, associations, etc.) ;  relations between bishops and institutes 
of consecrated life; regulations for chaplains. 

- Questions on the life and discipline of the clergy: particularly 
the rights and obligations of sacred ministries; norms on the institution 
and purposes of major and minor seminaries; ecclesiastical offices with a 
residence obligation; ongoing formation of the clergy; age limits for parish 
priests; use of social means of communication by clergy and religious. 

- Questions on marriage, more specifically: the nature and pur
pose of marriage; its essential properties and the inseparability of contract 
and sacrament among the baptized; matrimonial pastoral (prematrimonial 
preparation, examining the spouses, publication, etc) ;  impediments to 
marriage (types and possibilities for dispensation); which marriages re
quire a license from the local Ordinary; canonical form; mixed marriages 
and pastoral problems related thereto. 

- Questions on patrimonial law, in particular: questions related to 
the elimination of the system of benefices; foundations, pious intentions 
and Mass obligations; creating an aggregate of diocesan goods for sup
porting the clergy and other needs; different forms ( contributions, taxes, 
etc.) for the faithful to assist the Church's financial needs. 

- Finally, some special questions on penal and procedural law, 
such as reducing latae sententiae penalties; the best way to define some 
of the graver offenses; simplification of reservations; marriage proce
dures; creating interdiocesan tribunals of the first and second levels; ad
ministrative recourses. 

During this advisory phase and when the schemata were then re
vised, there were three interrelated factors that contributed to enrich the 
great assistance received by the Code Commission from the consultation 
ordered by the legislator. That consultation has rightly been called the 
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greatest of any up to the present in the juridical life of the Church. 79 It was 
the variety of advisory bodies that enabled the comments sent to the Code 
Commission to be so rich in the following three aspects: 1) in administra
tive doctrine and practice due to the comments from the CDF and the 
other dicasteries of the Roman Curia; 2) in their technical character and 
canonistic and theological research, through comments from ecclesiasti
cal universities and faculties; 3) in direct pastoral experience, particularly 
important in the special and not always easy circumstances following Vat
ican II, through comments from the Conferences of Bishops or sent di
rectly by the different bishops. 

C. The Complete "Schema" of the New CIC 

According to an approximate calculation made by the Secretariat, 
the general and particular proposals for revision exceeded 90,000. Six 
years were required to examine and discuss them, from 1974 to 1980. 
There was not a single amendment proposed that was not carefully evalu
ated even when, as frequently occurred, there were contradictory propos
als. Attention was paid to the sociological value of each comment (the 
number of advisory bodies and persons who proposed it), and especially 
to the doctrinal and pastoral value, conformity with conciliar sources, 
and, for technical and scientific aspects, consistency with the canonical 
juridical system. It was difficult work, requiring constant reexamination 
and refinement, not only because of the magnitude of the task undertaken, 
but for the diversity of opinions that had to be pondered and coordinated, 
as Card. Felici noted in his Report to the 1980 Synod of Bishops. 80 

This patient labor of redrafting was also carried out by the study 
Groups, which were changed and enlarged to permit more flexibility in the 
work and to avoid having the examination and evaluation of the proposed 
amendments performed solely by the same advisors who had prepared the 
schemata. 

On the Solemnity of Saints Peter and Paul, the twenty-ninth of June 
in 1980, the complete draft of the new Code was printed to be sent to all 
members of the Code Commission (Patribus Commissionis reservatum). 
It was entitled "Schema Codicis luris Canonici," with an explanatory sub
title, "iuxta animadversiones S.R.E. Cardinalium, Episcoporum Conferen
tiarum, Dicasteriorum Curiae Romanae, Universitatum Facultatumque 
ecclesiasticarum necnon Superiorum lnstitutorum vitae consecratae rec
ognitum. "81 

79. Cf. Card. P. FELIC!, Relatio Cardinalis Praesidis . . .  , op. cit., pp. 62-79. 
80. Cf. Comm. 12 (1980), p. 224 
81. Cf. Codex Juris Canonici. Schema Patribus Commissionis reservatum (Typis 

polyglottis Vaticanis 1980). 
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Included in the presentation of the schema was the following signifi
cant data on the work performed by the study Groups during the two 
phases of writing and revising the schemata of the seven books in which 
all the norms of the new Code were arranged: 

book I (De normis generalibus) 

- Consultors who worked on the draft: 21  
- Weekly sessions of study Groups: 1 1  
- Total number of meetings: 132 

- Total hours of collegial work: 330 
book II (De Populo Dei) 

- Consultors who worked on the draft: 63 

- Weekly sessions of study Groups: 62 
- Total number of meetings: 7 44 
- Total hours of collegial work: 1860 

book III (De Ecclesiae munere docendi) 

- Consultors who worked on the draft: 22 
- Weekly sessions of study Groups: 12 

- Total number of meetings: 144 
- Total hours of collegial work: 360 
book IV (De Ecclesiae munere sanctijicandi) 

- Consultors who worked on the draft: 49 
- Weekly sessions of study Groups: 48 
- Total number of meetings: 576 
- Total hours of collegial work: 1440 
book V (De Ecclesiae bonis temporalibus) 

- Consultors who worked on the draft: 18 

- Weekly sessions of study Groups: 1 1  
- Total number of meetings: 132 
- Total hours of collegial work: 330 
book VI (De sanctionibus in Ecclesia) 

- Consultors who worked on the draft: 1 1  
- Weekly sessions of study Groups: 1 5  
- Total number of meetings: 180 
- Total hours of collegial work: 450 
book VII (De processibus) 

Consultors who worked on the draft: 22 
Weekly sessions of study Groups: 22 
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- Total number of meetings: 252 

- Total hours of collegial work: 660 

Therefore, not counting the many other meetings of the Central 
Group of advisors, the special Group De Lege Ecclesiae Fundamentali 
and the mixed Working Commissions of consultors in the various Groups, 
there were 181 weekly sessions of study Groups, with 2160 meetings and 
5430 hours of collegial work. If the count includes the 945 hours of meet
ings by the so-called "parvi coetus" or small groups of consultors that 
were sometimes found necessary, the total is 6375 hours of collegial work 
ordered and directed by the Office of the President and the Secretariat of 
the Code Commission. 

IV. THE FINAL PLENARY ASSEMBLY AND THE 1982 
"SCHEMA N OVISSIMUM" 

A. Preparation for and Development of the Plenary Assembly 

When the completed draft of the new Code was sent to the Cardinal 
members of the Code Commission, they were asked to make any com
ments and proposed emendations they deemed necessary "in scrip tis," 
with a view to preparing for a Plenary meeting to examine collegially the 
schema before submitting it to the legislator. The same was asked of the 
new Prelates who were named to the Code Commission to complete its 
membership. Of the 65 Cardinals who in 1963 made up the Code Commis
sion, and in spite of having named 30 more members in the years follow
ing, with the passing of time the number fell to only 35. That left a number 
of sectors of the Church with no further representation. Card. Felici then 
proposed to the Holy Father to increase the number of members to ensure 
a better representation of the entire Catholic Episcopate. 82 The Pope was 
aware of the importance of their collaboration and added 36 more Cardi
nals, Archbishops and bishops83 to the Code Commission in April of 1981 
so as to obtain greater representation from the various geographical and 
cultural areas. 84 

Several bishops and a Bishops' Conference had sent the Pope the 
suggestion that it would be a good idea to submit the amended schemata 
of the new CIC a second time for advice from all the Conferences of Bish
ops so that they could make further comments. After studying these peti
tions, the Pope-in September of 1978 it was John Paul I and afterwards 

82. Cf. Card. P. FELIC!, "Il significato di un voto," in Comm. 13 (1981), p. 445. 
83. The names of these prelates and of all the members summoned to the fifth Plenary 

Assembly of the Code Commission were published in Comm. 13 (1981), pp. 259-261. 
84. Cf. JOHN PAUL II, "Allocutio ad Plenariam," in Comm. 13 (1981), p. 257. 
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John Paul II-did not think a second general consultation with the Episco
pate was opportune; it would risk excessively delaying promulgation of 
the new Code. 85 He also excluded the possibility of having a legislative 
text of more than 1700 canons examined by a Synod of Bishops, which, 
furthermore, for the general Assembly of 1980 had already been assigned 
another subject matter. The legislator had decided to submit the complete 
Schema of the new Code to the Plenary Assembly of the Code Commis
sion for examination, after the new members of the Episcopate from the 
five continents had joined it to give it the desired greater representation. 
Furthermore, the Conferences of Bishops that wished to continue the 
work of revision based on their comments could do so by consulting the 
official review Communicationes. 86 

From October 1980 to June 1981 the Secretariat of the Code Com
mission, assisted by Groups of consultors who were experts in the various 
matters, collected, classified and examined all comments sent in by mem
bers for the completed Schema of the CIC, and the most suitable response 
to each was written. From that work came the long report or study-a 
359-page book-entitled "Relatio complectens synthesim animadver
sionum ab Em.mis atque Exe.mi Patribus Commissionis ad novissimum 
schema Codicis Iuris Canonici exhibitarum, cum responsionibus a Secre
taria et a Consultoribus datis."87 The "Relatio" was sent in July of 1981 to 
all members of the Code Commission; it served as the working basis for 
the last plenary meeting, which was held October 20-29, 1981 .  

The objective of this Plenary Assembly was to study in detail some 
questions of major importance because of their particular influence on 
discipline. The Code Commission also conducted the final and collegial 
examination of the complete Schema of the new CIC. The six special ques
tions proposed "ex officio" for discussion by the Assembly can be sum
marized as follows:88 1 )  lay participation in exercising the power of 
governance; 2) the need for two concordant decisions in a case of nullity 
of marriage; 3) whether the resignation decree of a religious of perpetual 
vows must be confirmed by the Holy See; 4) the possibility of second mar
riage for widowed permanent deacons; 5) ecclesiastical penalties for ma
sonry; 6) whether it was obligatory to create administrative tribunals 
within Conferences of Bishops. 

85. Cf. Letter of the Secretary of State, N. 6172, February 22, 1979, to Card. Felici, published 
in PCILT, Acta e t  Documen ta Pontificiae Commissionis Codici Juris Canonici 
Recognoscendo. Congregatio Plenaria diebus 20-29 octobris 1981 habita (Typis polyglottis 
Vaticanis 1991), p. 7. 
86. This solution was suggested to the Holy Father in a vote of the Code Commission sent 

with a letter, Prot. N. 4413/79, to the Secretary of State, April 5, 1979; cf. Congregatio 
Plenaria . . .  , op. cit., pp. 9-11. 
87. Typis polyglottis Vaticanis 1981 .  
88. For complete information on all the matters dealt with in this Assembly, cf. Congregatio 

Plenaria ... , op. cit. 
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Many other questions were added to these six by members of the 
Plenary Assembly, including the Office of the President and the Secretar
iat. Almost all were discussed and voted upon at the meeting, although not 
always with the necessary depth, calm and technical precision, especially 
for lack of time and an adequate methodology. The principal questions 
added were the following: 

- Insertion in the CIC of the canons of the schema for Lex Eccle
siae Fundamentalis on the Supreme authority of the Church, fundamen
tal rights and obligations of all the faithful, and a few others; 

- the systematic arrangement of certain parts of Liber II (rights 
and obligations of laypersons, particular churches, norms on religious); 

relationship of the new CIC with the preceding legislation; 

- admission of candidates to a major Seminary; 

- whether to include the norm on the loss of "ius eligendi Summum 
Pontificem" for octogenarian Cardinals; 

- certain norms on particular councils and Conferences of Bishops; 

- whether to make personal prelatures generally equivalent to par-
ticular churches; 

- the definition of secular institutes; 

- "De consensu matrimoniali" norms in relation to "incapacitas 
matrimonium contrahendi"; 

- "De scientia ad matrimonium necessaria" norms and "dolus" as 
a defect of consent; 

- error concerning the sacramental dignity of marriage; 

- norms on hearing the confessions of women; 
- whether to make major Superiors of clerical secular institutes of 

pontifical law generally equivalent to Ordinaries; 
- norms on the loss of clerical condition; 

- administration of sacraments to non-Catholic Christians and 
other norms related to ecumenism; 

- publication of procedural records; 

- conditions for hierarchical recourse; 
- Conferences of religious Superiors. 
In a final vote the responses were approved that were given in the 

"Relatio" to all the other comments previously made in scriptis by the 
members. Furthermore, in a final vote the Assembly approved immediate 
submission of the final schema for the legislator's new Code as soon as the 
decisions made in the Plenary Assembly were executed and the necessary 
corrections were made to the style. 89 

89. Cf. Comm. 13 (1981), pp. 268-269. 
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B. Writing the "Schema novissimum" 

The delicate task of completing and refining the general schema of 
the new CIC after examination by the Plenary Assembly was entrusted to 
the President and the Secretariat of the Code Commission,90 who immedi
ately began working on it. The first thing they did was to insert the 38 can
ons from the draft of the LEF into the proper places in the schema. To 
avoid repetitions and inconsistencies in the text of the new CIC, a second 
task was the minute revision of each and every canon in accordance with 
the comments and modifications voted in the Plenary Assembly or obvi
ously necessary. A third purpose of the task was to achieve the required 
consistency of terminology, so important in juridical texts, which require 
particular technical precision to avoid difficulties or confusion when in
terpreting and applying the law. Finally, the "perpolitio latini sermonis" 
was undertaken with the assistance of a team of Latin scholars. The final 
text of 1776 canons was completed in March of 1982. 

When the "Schema novissimum" of the CIC, "iuxta placita Patrum 
Commissionis emendatum, "9 1  was submitted by Msgr. Onclin and the 
other members of the Secretariat to the Holy Father on April 22, 1982,92 

John Paul II used the same words-"arduum sane munus"-as Saint Pius 
X had when describing the draft of the first codification, and he smiled 
broadly and warmly. Although for reasons of health S.E. Msgr. Castillo 
Lara, Secretary of the Code Commission, could not be present at the Audi
ence, conversations echoed some of the reasons for urgency that he had 
given at the 1980 Synod of Bishops and at the last Plenary Assembly of the 
Code Commission. 93 The reasons were not timeliness or usefulness, as in 
the case of CIC/1917, but the particular responsibility of governance; more 
than fifteen years had passed since the close of Vatican Council II, and it 
was not just necessary, but urgent, to promulgate the new CIC as a disci
plinary application of the decisions of the Council. 

At the Audience, John Paul II simply and clearly addressed the Code 
Commission representatives present and said that he was very grateful for 
all the help lent to the Legislator during so many years of intense work; 
but after the Code Commission-as requested by the Pope-had solicited 
and pondered the opinions of the advisory bodies and primarily of the 
Episcopate, he felt a grave moral duty to personally examine the draft that 
had been submitted to him because from this time onward, "the responsi
bility is all mine," he said.94 

90. Cf. Card. P. FELIC!, "Il significato di un voto . . .  ," op. cit., p. 446. 
91. Typis polyglottis Vaticanis 1982. 
92. Card. Felici was unable to present it himself as he had died unexpectedly the month 

before, March 22, 1982, while presiding over an emotionally moving celebration in honor of the 
Blessed Virgin: cf. Comm. 14 (1982), pp. 3-4. 
93. Cf. Comm. 14 (1982), pp. 116ff. 
94. Cf. J. HERRANZ, Studi sulla nuova legislazione . . .  , op. cit., p. 101. 
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V. FINAL REVISION AND PROMULGATION 

In effect, the Roman Pontiff wanted to revise the "Schema novissi
mum" for the new CIC with the help of two successive small commissions. 
One was a commission of "experts" and the other was made up of bish
ops. 95 They worked from May to December of 1982. The purpose of this 
final study was not only to examine the CIC draft but also to evaluate 
some of the new comments addressed to the Legislator by some of the 
Conferences of Bishops (all the Conferences had been invited in mid-May, 
1982, in a circular letter from the Secretariat of State, to submit any pro
posals and suggestions that they still considered suitable or necessary).96 

The new study material was duly taken into account. But, as one of the 
members of the expert commission wrote, "Neither the caprice of un
achievable perfection nor the offer of substitute options could prevail 
over the completed fact. The 1982 Schema was the fruit of nearly twenty 
years of specialized studies that reflected a plurality of cultures and ten
dencies; it had already been examined by representatives of the Episco
pate of the entire world. And so the Pope was more than justified in 
placing his confidence in the project. The decision to read it carefully, 
canon by canon, was dictated only by the responsibility to ensure that it 
fully corresponded to the Church's expectations. And indeed, in promul
gating the new Code, the Pope would 'perform one of the most important 
accomplishments that the mission of Successor to Saint Peter can include' 
(Card. A. Casaroli, Discourse at the solemn presentation of the new CIC, 
February 3, 1983). "97 

The group or commission of experts held eleven meetings in June, 
July and September, in which the Pro-President of the Code Commission, 
H.E. Msgr. Castillo Lara also participated. 98 Many of the proposed ques
tions were resolved by common accord; but for others (39), it was deemed 
necessary to submit to the Holy Father for a final decision. He examined 
them together with the small commission of three Cardinals and one 

95. The members of the first commission were Msgr. E. Egan (USA), Msgr. S. Mester 
(Hungary), Msgr. Z. Grocholewski (Poland), P.H. Betti OFM (Italy), P.J. Ochoa CMF (Spain), 
Rev. E. Corecco (Switzerland), P.L. Dfez Garcfa CMF (Spain; official of the Secretariat of 
State); the members of the second commission were Card. A. Casaroli (Secretary of State), 
Card. J. Ratzinger (Prefect of the Congregation for the Doctrine of the Faith), Card. N. Jubany 
Arnau (Archbishop of Barcelona), Archbishop V. Fagiolo (Archbishop of Chieti). 

96. There were not lacking among the proposals some that-based on the personal opinions 
of some authors or in the interests of a certain group-attempted to bring about a complete re
working of the schema, or tried to halt, sine die, the promulgation of the new Code, for 
example, until the common Code for the Eastern Churches had been prepared [ cf. U. BETTI, 
OFM, "In margine al nuovo Codice di Diritto Canonico," in Antonianum 58 (1983), pp. 629-
630]. This Code, in fact, would not be published until nine years later. 

97. U. BETTI, "In margine al nuovo Codice . . .  ," op. cit., p. 630. 
98. After the death of Card. Pericle Felici, March 22, 1982, the Commission was left without 

a President. The Holy Father appointed as Pro-President, Archbishop Rosalio Jose Castillo 
Lara, S.D.B., with the title of Precausa, May 17, 1982. 

162 



HERRANZ Genesis and Development of the New Code of Canon Law Prologue II 

bishop referred to above99 on the 1, 7, 9, 14, 21 and 22 of December 1982. 
The Pro-President of the Code Commission also participated in these 
meetings. The 39 questions examined were the following, with a reference 
given to the number of each canon in the 1982 "Schema novissimum": 

- Not subjecting non-Catholic Christians to the laws of the Church 
(c. 11 § 2); 

sources of suppletory law ( c. 19); 
the baptism of children of parents from different rituals (c. 111 

§ 1); 
the difference between public and private juridical persons 

(c. 116); 
- precedence ( c. 123); 
- lay participation in exercising the power of jurisdiction ( c. 129); 
- the systematic order of stating the rights and obligations of clergy 

and lay persons; 
- the priority proposed by someone of particular churches over the 

universal Church in the arrangement of Liber II; 

§ 3); 
- formative value of the doctrine of Saint Thomas Aquinas ( c. 252 

second marriage for widowed permanent deacons ( c. 279 § 2); 
election and consequent power of the Roman Pontiff (c. 331 § 1); 
the College of Cardinals (c. 347); 
Conferences of Bishops ( c. 44 7); 

- frequency of diocesan synods (c. 461); 
- diocesan pastoral councils (cc. 511, 513); 
- definitions of heresy and schism ( c. 755); 

lay participation in "munus sanctificandi" (c. 835 § 4); 
- "Communicatio in sacris" ( c. 844); 
- baptism, without the consent of the parents, of children of non-

Catholics in danger of death ( c. 868 § 2); 
- first confession prior to communion (c. 912); 
- the paschal precept (c. 918); 
- confession of women outside the confessional ( c. 964 § 3); 
- Cardinals' faculty to confess "ubique terrarum" (c. 967 § 1); 
- purpose of matrimonial consent (c. 1057 § 2); 
- examination of the spouses and marriage banns ( c. 1067); 
- fraud as a cause of nullity of marriage ( c. 1098); 
- canonical form of the marriage ceremony ( c. 1108); 

99. Cf. note 95. 
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- mixed marriages (c. 1 124); 
- dissolution of a marriage "in favorem fidei" (c. 1 1 50 § 1); 
- holy days of obligation in the universal Church ( c. 1246); 
- gradual elimination of the system of benefices ( c. 1272); 
- penalties for offenses of apostasy, heresy and schism ( c. 1363); 
- the penalty for making a physical attempt against a Bishop 

( c. 1370 § 2); 
- the penalty for being a Mason (c. 1374); 
- penalties for absolving an accomplice, violating the sacramental 

seal and "sollicitatio ad turpia" (cc. 1378 § 1 ;  1388 § 1 ;  1387); 
- causes for beatification (c. 1403); 
- publication of records of process (c. 1598 § 1); 
- administrative declaration of the nullity of a marriage; 
- administrative recourses against the decrees of bishops ( cc. 1736-

1763)_ 100 

Of all the changes introduced in the "Schema novissimum" when 
these questions were examined, perhaps the most significant were the fol
lowing: elimination of the canons on the establishment and workings of 
first and second degree administrative tribunals within Conferences of 
Bishops (cc. 1737-1740; 1745-1746; 1750-1763), a problem that had been 
examined before among the six principal questions submitted to the Ple
nary Assembly of the Code Commission for study in October of 1981 ;  elim
ination of the canons on dissolution of marriage "in favorem fidei" and for 
unbaptized persons (cc. 1 150; 1 707-1710); and modification of c. 129 on 
lay participation in the power of jurisdiction, which was not an attempt to 
avoid the much debated theological question with its compromise "ad 
normam iuris cooperari possunt," but to leave it open. 101 The same small 
commission or some of its members also decided at the last moment to 
move the canons of personal prelatures ( cc. 573-576) to pt. I of Liber II, 
the reason being that in spite of their hierarchical jurisdictional structure, 
sanctioned by members of the Code Commission, 102 they should not be in
cluded in the norms "De Ecclesiis particularibus" (section II). Even after
wards, when the text of the new Code was in its second proofing at the 
printer, some changes "minoris momenti" were introduced without con
voking the other members of the small commission for lack of time; in-

100. Cf. V. FAGIOLO, Il Cadice del postconcilio (Rome 1984), pp. 45-46. 
101. Cf. U. BETII, "In margine al nuovo Codice . . .  ," op. cit., pp. 634-642. The author, who at this 
point gathers various opinions drawn from the work of theologians and canonists (Ratzinger, 
Stickler, Aymans, Beyer, etc . ) ,  also offers his own opinion, based on the concept of 
intrinsically hierarchical ecclesiastical offices. 
102. Effectively, in the proposal of Card. Ratzinger, approved in the Plenary Assembly of 
October, 1981, the text regarding these Prelatures figures as canon 341 §1 :  that is, within part 
II of book II: De Ecclesiae structura hierarchica ( cf. Congregatio Plenaria . . .  , op. cit, pp. 377-
379). 
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deed, promulgation was to take place on January 25, 1983 on the same 
Feast of St. Paul's Conversion on which, 24 years earlier, John XXIII had 
announced Vatican Council II and the reform of CJC/1917. 

And thus it transpired. In an act that was short and simple but of great 
importance for the life of all the people of God, on Tuesday January 25, 
1983, soon after 12:30 noon, John Paul II, in the Hall of the Consistory in 
the Vatican's Apostolic Palace, promulgated the new "Codex Iuris Canon
ici" by signing the Apostolic Constitution Sacrae Disciplinae LE. "Today," 
said the Pope, signing three copies of the Constitution and three of the new 
Code "we shall make no discourse, but give thanks to the Cardinals, Arch
bishops, bishops, officials and everyone who worked for so long." 

The Legislator officially presented the new Code of Canon Law to 
the Church on the morning of February 3, 1983 in the Hall of Benedictions. 
The ceremony took place before the College of Cardinals, the Diplomatic 
Corps accredited to the Holy See, members, officials and consultors of the 
Pontifical Code Commission, many Archbishops and bishops from the dif
ferent continents, many Superiors and officials from the various dicaster
ies of the Roman Curia, and professors from ecclesiastical Universities 
and Faculties. First H.E. Msg. Castillo Lara and Card. Casaroli spoke; then 
the Holy Father gave his Discourse. 103 

VI. RELATIONSHIP TO PRIOR LEGISLATION 

The interest naturally aroused, and the generally very positive schol
arly evaluation of the new canonical legislation104 even more, show that 

103. For a brief description of the acts and the text of the Discourses, cf. Code Commission, 
Promulgazione e presentazione ufficiale del Cadice di Diritlo Canonico (Vatican City 1983). 
104. Cf. for example: Il nuovo Cadice di Diritto Canonico. Aspetti fondamentali della 
codificazione postconciliare (Bologna 1983); Perche un Cadice nella Chiesa (Bologna 1984); 
Temasfundamentales en el nuevo C6digo de Derecho Canonico (Salamanca 1984); Struttura e 
dinamicita del nuovo Cadice di Diritto Canonico (Bari 1985); La normativa del nuovo Cadice 
(Brescia 1985); R. CASTILLO LARA, "La communion ecclesiale dans le nouveau Code de Droit 
Canonique," in Studia Canonica 17 (1983), pp. 331-355; "Criteri di lettura e comprensione de! 
nuovo Codice," in Apollinaris 56 (1983), pp. 345-369; J. HERRANZ, "Genesis de! nuevo Cuerpo 
legislativo de la Iglesia," op. cit., pp. 491-526; G. THILS, "Le nouveau Code de Droit Canonique et 
l'ecclesiologie de Vatican II," in Revue Theologique de Louvain 14 (1983), pp. 289-301; J. BEYER, 
"Le nouveau Code de Droit Canonique. Esprit et structures," in Nouvelle Revue Theologique 106 
(1984), pp. 360-382, 566-583; J. IMBERT, "Le Code de Droit Canonique de 1983 et de le Droit 
Romain," in L'Annee canonique 28 (1984), pp. 1-12; A. CASIRAGI-11, "II diritto di famiglia nel nuovo 
Codice di Diritto Canonico," in n Diritto ecclesiastico e Rassegna di diritto matrimoniale 96 
( 1985), I, pp. 604-632; J. OTADUY, "Funciones de! C6digo en la recepci6n de la legislaci6n 
postconciliar," in Ius Canonicum 25 (1985), pp. 479-516; L. PIV0NKA, "The Revised Code of 
Canon Law: Ecumenical Implications, "  in The Jurist 45 (1985), pp. 521-548; M.D. PLACE, 
"A Theologian Looks at the Revised Code of Canon Law," in The Jurist 45 (1985), pp. 259-274; 
S. BWANA, "L'impatto de! nuovo Codice in Africa," in Concilium 22 ( 1986), pp. 460-468; 
E. C0RECC0, "Fondamenti ecclesiologici de! nuovo Codice di Diritto Canonico," in Concilium 22 
(1986) , pp. 339-351; R. V0ELTZEL, "Une lecture protestante du nouveau Code de Droit 
Canonique,"  in Revue d 'Histoire et Philosophie religieuses 66 (1986), pp. 109-121. 
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this was not simply a superficial revision of the preceding Code. That 
would have belied its richness of doctrine and defrauded the requests by 
the Council for reform; but neither was it a legislative revolution. That 
would have subverted a fundamentis the basic principles of the canonical 
system, and also the constitutional structure and discipline of the Church. 

Simple superficial revisions, poor and insufficient cosmetic touch
ups to legislation, are the work of a feeble authority. Out of a false idea of 
tradition and a weak sense of history, they look nervously and myopically 
to the future. Revolutions are typical of totalitarian regimes, dictatorships 
in which the tyrannical and irrational will of the leader of a small and 
closed oligarchy, operating under the impulse of an illicit personal cha
risma, thinks it is authorized to subvert everything, including the most 
deeply rooted institutions. On the other hand, in wise and prudent systems 
of governments such as, by the grace of God, the Catholic Church, in 
which authority is neither weak and timid nor totalitarian and dictatorial, 
legislative reforms are carried out with profound and even fundamental 
changes, but the essential structures upon which society has been built 
and has grown are respected. Thus John Paul II could say at the solemn 
presentation of the new Code, "As an indication and reminder, I would like 
to draw an ideal triangle for you. At the top is the Holy Scripture; on one 
side, the Actas of Vatican Councill II; and on the other side, the new Code 
of Canon Law. To start from these two books drawn up by the 20 th-
century Church and coherently and systematically reach the supreme and 
immutable vertex, it will be necessary to move along the sides of the 
triangle, neglecting and omitting nothing, respecting the necessary con
nections: I mean, all the Magisterium of prior Ecumenical councils, and 
also (without the outdated and abrogated norms) the patrimony of juridi
cal wisdom that belongs to the Church." 

As expressly stated in c. 6 § 1, 1 ° and 2°, the new body of universal 
laws of the Latin Church has abrogated the prior Code of Canon Law and 
all other contrary laws, universal or particular. But it has done more, be
cause in contrast to the 1917 Code, the new Code no longer explicitly 
states a general intention to preserve prior discipline. Indeed, the state
ment that formerly was so opportune and necessary, "Codex vigentem hu
cusque disciplinam plerumque retinet," was eliminated (c. 6 CIC/1917). 
Why so? The diverse reactions aroused by promulgation of the first Code 
are well known, in reference to the scope of the methodological innova
tion relative to prior law and canonical tradition. The statement was ex
plained by some, Cabreros de Anta, for example, as follows: "Changing the 
law is odious and therefore canonical legislation did not change it when it 
carried out the codification of ecclesiastical Law. In the preamble to c. 6 
this principle is stated ( . . .  ) This demonstrates the traditional nature of 
canon Law." 105 Other canonists, however, in spite of the "plerumque reti-

105. C6digo de Derecho can6nico. Comentarios al Libro I (Madrid 1949), p. 6. 
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net" in c. 6, saw the Pius-Benedictine Code as a complete break with the 
Church's canonical tradition. In his commemorative discourse on the fifti
eth anniversary of the promulgation of Gasparri's Code (CIC/1917) ,  Kutt
ner said, "It is necessary to emphasize that with the promulgation of the 
Code, the documents of the preceding law had lost their formal nature as 
laws even in cases where they substantially continued being discipline in 
force in the form of new canons. They had been transformed into interpre
tative instruments, although doubtless endowed with the greatest author
ity, but only because of the legal force of the canons in the Code and no 
longer in themselves. "106 

What, then, can be said of the new Code? Why was the preamble to 
c. 6 in CIC/1917 eliminated, when it attenuated the so-called break with 
prior law? As we have seen, the answer lies in the historic origin and the 
purpose of the reform carried out. It was not merely an updating of the 
prior Code, but a thorough renovation of the Church's universal law in the 
light of the letter and the spirit of the magisterium, of the Vatican II Ecu
menical Council. "When the first Codex Juris Canonici was promul
gated," wrote Stickler, "its great architect, Cardinal Gasparri, wanted to 
record in a somewhat prolix prologue the long history of the creation and 
compilation of the ecclesiastical Laws. With the second Code, which re
places the first one after scarcely 65 years, it is not necessary to explain 
the detailed history of the prior collections, among other reasons because 
this time, more than a collection we have a renovation of discipline. "107 

It is indeed a renovation of both the text of the law-to accommo
date it to new historical, social and cultural circumstances-and the ec
clesiology that constitutes the substrate of the law. It is an ecclesiology of 
communion and co-responsibility that enriches the rationale legis of the 
new legislative corpus with doctrinal and pastoral values that were diffi
cult to perceive-or, at least, to ponder sufficiently-at the dawning of the 
twentieth century. It retains not only the obj ective of methodological 
order pursued by the first codifiers, which was the form of a single mod
ern corpus to facilitate the task of ecclesiastical government and canoni
cal teaching; it also retains a clear line of fidelity and respect for all the 
Church's perennial legislation, both from divine law and from ancient and 
proved tradition and experience. Such fidelity would not have been possi
ble if the new Code had, as some wished, adopted the form of a simple 
framework law or enunciation of principles; that would have endangered 
the very unity of government and the essential common discipline of the 
universal Church. 

106. "Il Codice di Diritto Canonico nella Storia," in Commemorazione del Cinquantesimo 
della promulgazione del Codex Juris Canonici, (Vatican City 1968), pp. 28-29. 
107. A. STICKLER, "Sguardo storico sull'evoluzione del Diritto canonico," in L'Osservatore 
Romano, January 26, 1983, p. 2 .  
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Fidelity to the past in no way diminishes, but dignifies the value of 
the reform carried out. Among others, the following reasons give witness 
thereto: 

1 .  The statement in c. 6 § 2 of the new Code to have recourse to ca
nonical tradition when examining the norms that ref er to the ancient law: 
"Canones huius Codicis, quatenus ius vetus referunt, aestimandi sunt 
ratione etiam canonicae traditionis habita"; 

2. In spite of the many changes in content and the broad but theolog
ically correct application of the principle of subsidiarity, there are many 
canons in the new Code that "ius vetus referunt, "  also with respect to 
merely technical questions; 

3 .  With regard to the interpretation of the law and to the sources of 
suppletory law, cc. 17 and 19 of the new legislative corpus reiterate the 
same criteria of prudence and normative continuity as in the preceding ca
nonical legislation, such as parallel places, the general principles of law, 
jurisprudence and the practice of the Roman Curia, and the common and 
continuous "doctorum sententia." 

Fidelity to the past and openness to the future-two characteristic 
motifs of the new Code of Canon Law. They were also motifs for the Ecu
menical Council and must serve in rightly applying it. In the Ap . Const. 
Sacrae disciplinae leges, the Legislator predicted, "Considering all these 
things, it is hoped that the new canonical legislation will be an effective in
strument to enable the Church to shape itself in accordance with the spirit 
of Vatican Council II, ever better prepared to fulfill its salvific mission in 
this world."108 

108. SDL, p. XIII. 
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CODEX 

IDRIS CANONIC! 

AUCTORITATE 

IOANNIS PAULI PP.II 

PROMULGATUS 



VENERABILIBUS FRATRIBUS 

CARDINALIBUS, ARCHIEPISCOPIS, EPISCOPIS, 

PRESBYTERIS, DIACONIS 

CETERISQUE POPULI DEi MEMBRIS 

IOANNES PAULUS EPISCOPUS 

SERVUS SERVORUM DEi 

AD PERPETUAM REI MEMORIAM 

SACRJE DISCIPLINJE LEGES Catholica Ecclesia, procedente tempore, 
reformare ac renovare consuevit, ut, fidelitate erga Divinum Conditorem 
semper servata, eredem cum salvifica missione ipsi concredita apte con
gruerent. Non alio ducti proposito Nos, exspectationem totius catholici 
orbis tandem explentes, hac die xxv mensis Ianuarii, anno MCMLXXXIII, 
Codicem luris Canonici recognitum foras dari iubemus. Quod dum faci
mus, ad eandem diem anni MCMLIX cogitatio Nostra convolat, qua Deces
sor Noster fel. rec. Joannes XXIII primum pub lice nuntiavit cap turn ab se 
consilium reformandi vigens Corpus legum canonicarum, quod anno 
MCMXVII, in sollemnitate Pentecostes, fuerat promulgatum. 

Quod quidem consilium Codicis renovandi una cum duobus aliis ini
tum est, de qui bus ille Pontif ex eadem die est locutus, qure spectant ad vo-
1 un ta  te m Syno dum dicecesis  Romanre celebrandi e t  Conci l ium 
CEcumenicum convocandi. Quorum eventuum, etsi prior non multum ad 
Codicis reformationem attineat, alter tamen, hoc est Concilium, maximi 
momenti est ad rem nostram quod spectat et cum eius substantia arcte co
niungitur. 

Quod si qurestio ponatur cur Ioannes XXIII necessitatem persenserit 
vigentis Codicis reformandi, responsio fortasse in eodem Codice, anno 
MCMXVII promulgato, invenitur. Attamen alia quoque responsio est, ea
demque prrecipua: scilicet reformatio Codicis luris Canonici prorsus posci 
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TO OUR VENERABLE BROTHERS 

THE CARDINALS, ARCHBISHOPS, BISHOPS 

PRIESTS, DEACONS 

AND TO THE OTHER MEMBERS OF THE PEOPLE OF GOD 

JOHN PAUL, BISHOP 

SERVANT OF THE SERVANTS OF GOD 

OR AN EVERLASTING MEMORIAL 1 

Over the course of time, the Catholic Church has been wont to revise 
and renew the laws of its sacred discipline so that, maintaining always fi
delity to the Divine Founder, these laws may be truly in accord with the 
salvific mission entrusted to the Church. With this sole aim in view, we to
day, 25 January 1983, bring to fulfillment the anticipation of the whole 
Catholic world, and decree the publication of the revised Code of Canon 
Law. In doing so, our thoughts turn back to this same date in 1959, when 
our predecessor, John XXIII of happy memory, first publicly announced 
his personal decision to reform the current body of canonical laws which 
had been promulgated on the feast of Pentecost 1917. 

This decision to renew the Code was taken with two others, of which 
that Pontiff spoke on the same day: they concerned his desire to hold a 
synod of the diocese of Rome and to convoke an Ecumenical Council. 
Even if the former does not have much bearing on the reform of the Code, 
the latter on the other hand, namely the Council, is of the greatest impor
tance for our theme and is closely linked with its substance. 

1. This English-language translation of Sacrw disciplinre leges is taken from The Code of 
Canon Law in English translation, London, Collins, 1983, pp. xi-xv, and includes 
corrections made by the translators subsequent to publication as well as minor editorial 
changes made for the present publication to ensure consistency with the rest of this work. 
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atque expeti videbatur ab ipso Concilio, quod in Ecclesiam maximopere 
considerationem suam converterat. 

Ut omnino patet, cum primum de Codice recognoscendo nuntium 
datum est, Concilium negotium erat quod totum ad futurum tempus perti
nebat. Accedit quod eius magisterii acta ac prresertim eius de Ecclesia 
doctrina annis MCMLXII-MCMLXV perficienda erant; attamen animi per
ceptionem Ioannis XXIII fuisse verissimam nemo non videt, eiusque consi
lium iure merito dicendum est in longinquum Ecclesire bono prospexisse . 

Quapropter novus Codex, qui hodie in publicum prodit, prreviam 
Concilii operam necessario postulavit; et quamquam una cum recumenico 
illo cretu est prrenuntiatus, tamen tempore eundem sequitur, quia labores, 
ad illum apparandum suscepti, cum in Concilio niti deberent, nonnisi post 
idem absolutum incipere potuerunt. 

Mentem autem hodie convertentes ad exordium illius itineris, hoc 
est ad diem illam xxv lanuarii anno MCMLIX, atque ad ipsum Ioannem 
XXIII, Codicis recognitionis initiatorem, fateri debemus hunc Codicem ab 
uno eodemque proposito profluxisse, rei christianre scilicet restaurandre; 
a quo quidem proposito totum Concilii opus suas normas suumque due
tum prresertim accepit. 

Quod si nunc considerationem intendimus ad naturam laborum, qui 
Codicis promulgationem prrecesserunt, itemque ad mod um quo iidem con
f ecti sunt, prresertim inter Pontificatus Pauli VI et Ioannis Pauli I, ac dein
c ep s usque ad prresentem diem, id claro in lumine ponatur omnino 
oportet, huiusmodi labores spiritu insigniter collegiali ad exitum esse per
ductos; idque non solum respicit externam operis compositionem, verum 
etiam ipsam conditarum legum substantiam penitus afficit. 

Hrec vero nota collegialitatis, qua processus originis huius Codicis 
eminenter distinguitur, cum magisterio et indole Concilii Vaticani II plane 
congruit. Quare Codex non modo ob ea qure continet, sed etiam iam in suo 
ortu prre se fert afflatum huius Concilii, in cuius documentis Ecclesia, uni
versale sacramentum salutis ( cfr. Const. Lumen gentium, n. 9, 48), tam
quam Populus Dei ostenditur eiusque hierarchica constitutio in Collegio 
Episcoporum una cum Capite suo nixa perhibetur. 

Hae igitur de causa Episcopi et Episcopatus invitati sunt ad sociam 
operam prrestandam in novo Codice apparando, ut per tam longum iter, 
ratione quantum fieri posset collegiali, paulatim formulre iuridicre matu
rescerent, qure, deinde, in usum universre Ecclesire inservire deberent. 
Omnibus vero huius negotii temporibus labores participaverunt etiam pe
riti, viri scilicet peculiari scientia prrediti in theologica doctrina, in histo
ria ac maxime in iure canonico, qui ex universis terrarum orbis regionibus 
sunt arcessiti. 

Quibus singulis universis hodie gratissimi animi sensus ultro proferi
mus. 
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If one asks why John XXIII had clearly perceived the need to reform 
the current Code , perhaps the answer is found in the 1917  Code itself. 
There is however another reason, the principal one , namely that the re
form of the Code of Canon Law was seen to be directly sought and re
quested by the Council itself, which had particularly concentrated its 
attention upon the Church . 

As is quite clear, when the first announcement of the revision of the 
Code was made, the Council was something totally in the future . More
over, the acts of its teaching authority, and particularly its teaching on the 
Church , were to be developed over the years 1962-65. Nevertheless, one 
cannot fail to see that John XXIII's insight was most accurate , and his pro
posal must rightly be acknowledged as one which looked well ahead to 
the good of the Church. 

Therefore, the new Code which appears today necessarily required 
the prior work of the Council and, although it was announced together 
with that ecumenical gathering, it fol lows it in order of time , since the 
tasks needed for its preparation could not begin until the Council had 
ended . 

Turning our thoughts today to the beginning of that long journey, 
that is to 25 January 1959 and to John XXIII himself, the originator of the 
review of the Code , we must acknowledge that this Code drew its origin 
from one and the same intention, namely the renewal of Christian life. All 
the work of the Council drew its norms and its shape principally from that 
same intention. 

If we now turn our attention to the nature of the labours which pre
ceded the promulgation of the Code and to the manner in which they were 
performed, especially during the pontificates of Paul VI, John Paul I and 
then up to this present day, it is vital to make quite clear that these labours 
were brought to their conclusion in an eminently collegial spirit. This not 
only relates to the external composition of the work, but it affects also the 
very substance of the laws which have been drawn up. 

This mark of collegiality by which the process of this Code 's origin 
was prominently characterised, is entirely in harmony with the teaching 
authority and the nature of the Second Vatican Council. The Code there
fore, not only because of its content but because also of its origin, demon
strates the spirit of this Council in whose documents the Church , the 
universal sacrament of salvation (LG 9 and 48), is presented as the people 
of God, and its hierarchical constitution is shown as founded on the Col
lege of Bishops together with its Head. 

For this reason therefore, the Bishops and Bishops ' Conferences 
were invited to associate themselves with the work of preparing the new 
Code , so that through a task of such length, in as collegial a manner as 
possible, little by little the juridical formulre would come to maturity and 
would then serve the whole Church . During the whole period of this task, 
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In prirnis ob oculos Nostros obversantur Cardinales vita functi, qui 
Commissioni prreparatorire prrefuerunt: Cardinalis Petrus Ciriaci, qui 
opus inchoavit, et Cardinalis Pericles Felici, qui complures per annos la
borum iter moderatus est, fere usque ad metam . Cogitamus deinde Secre
tarios eiusdem Commissionis : Rev.mum D. lacobum Violardo , postmodum 
Cardinalem, ac P. Raimundum Bidagor, Societatis Iesu sodalem , qui ambo 
in hoc munere explendo doctrinre ac sapientire sure dona profuderunt . 
Simul cum illis recolimus Cardinales, Archiepiscopos , Episcopos , quot
quot illius Commissionis membra fuerunt, necnon Consultores singulo
rum Cretuum a studiis hisce annis ad tam strenuum opus adhibitos, quos 
Deus interim ad reterna prremia vocavit. Pro his omnibus suffragans pre
catio Nostra ad Deum ascendit . 

Sed placet etiam commemorare viventes , in primisque hodiernum 
Commissionis Pro-Prresidem, nempe Venerabilem Fratrem Rosalium Cas
tillo Lara, qui diutissime tanto muneri operam navavit egregiam ; ac, post 
illum, dilectum filium Villelmum Onclin, sacerdotem, qui assidua diligenti
que cura ad felicem operis exitum valde contulit, ceterosque qui in eadem 
Commissione sive ut Sodales Cardinales , sive ut Officiales, Consultores 
Cooperatoresque in Cretibus a studiis vel in aliis Officiis, suas maximi pre
tii partes contulerunt, ad tantre molis tantreque implicationis opus elabo
randum atque perficiendum . 

Codicem itaque hodie promulgantes , Nos plane conscii sumus hunc 
actum a Nostra quidem Pontificis auctoritate proficisci , ac proinde in
duere naturam primatialem. Attamen pariter conscii sumus hunc Codi
cem, ad materiam quod attinet, in se ref erre collegialem sollicitudinem de 
Ecclesia omnium Nostrorum in Episcopatu Fratrum; quinimmo , quasi ex 
quadam sirnilitudine ipsius Concilii, idem Codex habendus est veluti fruc
tus collegialis cooperationis, qure orta est ex expertorum hominum insti
tutorumque viribus per universam Ecclesiam in unum coalescentibus . 

Altera oritur qurestio, quidnam sit Codex luris Canonici . Cui interro
gationi ut rite respondeatur, mente repetenda est longinqua illa hereditas 
iuris, qure in libris Veteris et Novi Testamenti continetur, ex qua tota tradi
tio iuridica et legifera Ecclesire, tamquam a suo primo fonte, originem du
cit . 

Christus enim Dominus uberrimam hereditatem Legis et Pro
phetarum, qure ex historia et experientia Populi Dei in Vetere Testamento 
paulatirn creverat, minime destruxit, sed implevit ( cfr. Mt 5, 17), ita ut ipsa 
novo et altiore modo ad hereditatem Novi Testamenti pertineret. Quamvis 
ergo Sanctus Paulus, mysterium paschale exponens, doceat iustificatio
nem non ex legis operibus, sed ex fide dari (cfr. Rm 3, 28; cfr. Gal 2, 16), 
tamen nee vim obligantem Decalogi excludit (cfr. Rm 13, 8-10; cfr. Gal 5, 
13-25; 6, 2), nee momentum disciplinre in Ecclesia Dei negat (cfr. 1 Cor, 
cap . 5 et 6). Sic Novi Testamenti scripta sinunt, ut nos multo magis perci
piamus hoc ipsum disciplinre momentum, utque melius intellegere valea-
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experts also took part, people endowed with particular academic standing 
in the areas of theology, history and especially canon law, drawn from all 
parts of the world. 

To each and every one of them we express our deepest gratitude to
day. 

We recall, first of all, those Cardinals, now deceased, who headed the 
preparatory Commission, Cardinal Pietro Ciriaci who began the work, and 
Cardinal Pericle Felici who over a period of several years guided the la
bours almost to their goal. We think then of the Secretaries of this Com
mission, Monsignor, later Cardinal, Giacomo Violardo and Father Ramon 
Bidagor, S.J., both of whom lavished their talents of learning and wisdom 
on their role. Together with them, we recall the cardinals, archbishops 
and bishops, and all who were members of this Commission, as well as the 
consultors of the individual study groups engaged over these years in that 
strenuous task. God has called these to their eternal reward in the mean
time. For all of them our suppliant prayer is raised to God. 

With pleasure we also refer to the living: in the first place, to the 
present Pro-President of the Commission, our venerable brother Rosalia 
Castillo Lara, who has worked so outstandingly for so long in a role of 
such responsibility. Next, we refer to our beloved son, Monsignor William 
Onclin, who has contributed to the successful outcome of the task with as
siduous and diligent care. Then there are others who played an inestima
ble part in this Commission, in developing and completing a task of such 
volume and complexity, whether as Cardinal members, or as officials, con
sultors and collaborators in the various study groups or in other roles. 

In promulgating this Code today, therefore, we are fully conscious 
that this act stems from our pontifical authority itself, and so assumes a 
primatial nature. Yet we are no less aware that in its content this Code re
flects the collegial solicitude for the Church of all our brothers in the epis
copate. Indeed, by a certain analogy with the Council itself, the Code 
must be viewed as the fruit of collegial cooperation, which derives from 
the combined energies of experienced people and institutions throughout 
the whole Church. 

A second question arises: what is the Code? For an accurate answer 
to this question, it is necessary to remind ourselves of that distant heritage 
of law contained in the books of the Old and New Testaments. It is from 
this, as from its first source, that the whole juridical and legislative tradi
tion of the Church derives. 

For Christ the Lord in no way abolished the bountiful heritage of the 
law and the prophets which grew little by little from the history and expe
rience of the people of God in the Old Testament. Rather he fulfilled it ( cf. 
Mt 5: 17), so that it could, in a new and more sublime way, lead to the heri
tage of the New Testament. Accordingly, although St. Paul in expounding 
the mystery of salvation teaches that justification is not obtained through 
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mus vincula, qure illud arctiore modo coniungunt cum indole salvifica 
ipsius Evangelii nuntii. 

Qure cum ita sint, satis apparet finem Codicis minime illum esse, ut 
in vita Ecclesire vel christifidelium fides, gratia, charismata ac prresertim 
caritas substituantur. Ex contrario, Codex eo potius spectat, ut talem gi
gnat ordinem in ecclesiali societate , qui, prrecipuas tribuens partes amori, 
gratire atque charismatibus, eodem tempore faciliorem reddat ordinatam 
eorum progressionem in vita sive ecclesialis societatis, sive etiam singulo
rum hominum, qui ad illam pertinent. 

Codex, utpote cum sit primarium documentum legiferum Ecclesire, 
innixum in hereditate iuridica et legifera Revelationis atque Traditionis, 
pernecessarium instrumentum censendum est, quo debitus servetur ordo 
tum in vita individuali atque sociali, tum in ipsa Ecclesire navitate. Quare, 
prreter elementa fundamentalia structurre hierarchicre et organicre Eccle
sire a Divino Conditore statuta vel in apostolica aut ceteroqui in antiquis
sima traditione fundata, ac prreter prrecipuas normas spectantes ad 
exercitium triplicis muneris ipsi Ecclesire demandati, Codex quasdam 
etiam regulas atque agendi normas definiat oportet. 

Instrumentum, quod Codex est, plane congruit cum natura Ecclesire, 
qualis prresertim proponitur per magisterium Concilii Vaticani II in univer
sum spectatum, peculiarique ratione per eius ecclesiologicam doctrinam. 
Immo, certo quodam modo, novus hie Codex concipi potest veluti magnus 
nisus transf erendi in sermonem canonisticum hanc ipsam doctrinam, ec
clesiologiam scilicet conciliarem. Quod si fieri nequit, ut imago Ecclesire 
per doctrinam Concilii descripta perfecte in linguam canonisticam con
vertatur, nihilominus ad hanc ipsam imaginem semper Codex est ref eren
dus tamquam ad primarium exemplum, cuius lineamenta is in se, quantum 
fieri potest, suapte natura exprimere debet. 

Inde nonnullre profluunt fundamentales normre, quibus totus regitur 
novus Codex, intra fines quidem materire illi proprire, necnon ipsius lin
gure, qure cum ea materia cohreret. 

Quinimmo affirmari licet inde etiam proficisci notam illam, qua 
Codex habetur veluti complementum magisterii a Concilio Vaticano II 
p ropositi , peculiari modo quod attinet ad duas Constitut ione s ,  
d og m at i c am n e m p e  atqu e p astora le m .  

Hine sequitur, ut fundamentalis illa ratio novitatis, qure, a traditione 
legifera Ecclesire numquam discedens, reperitur in Concilio Vaticano II, 
prresertim quod spectat ad eius ecclesiologicam doctrinam, efficiat etiam 
rationem novitatis in novo Codice. 

Ex elementis autem, qure veram ac propriam Ecclesire imaginem ex
primunt, hrec sunt prrecipue recensenda: doctrina qua Ecclesia ut Populus 
Dei ( cfr. Const. Lumen gentium, 2) et auctoritas hierarchica uti servitium 
proponitur (ibid. , 3) , doctrina prreterea qure Ecclesiam uti communio-
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the works of the law but through faith (cf. Rom 3:28; Gal 2:16), nonethe
less he does not exclude the binding force of the Decalogue ( cf. Rom 13:8-
10; Gal 5: 13-25; 6:2), nor does he deny the importance of discipline in the 
Church (cf. 1 Cor 5-6). Thus the writings of the New Testament allow us 
to perceive more clearly the great importance of this discipline and to un
derstand better the bonds which link it ever more closely with the salvific 
character of the Gospel message. 

Granted this, it is sufficiently clear that the purpose of the Code is 
not in any way to replace faith, grace, charisms and above all charity in 
the life of the Church or of Christ 's faithful. On the contrary, the Code 
rather looks towards the achievement of order in the ecclesial society, 
such that while attributing a primacy to love, grace and the charisms, it fa
cilitates at the same time an orderly development in the life both of the ec
clesial society and of the individual persons who belong to it. 

As the Church's fundamental legislative document, and because it is 
based on the juridical and legislative heritage of revelation and tradition, 
the Code must be regarded as the essential instrument for the preserva
tion of right order, both in individual and social life and in the Church's 
zeal. Therefore, over and above the fundamental elements of the hierar
chical and organic structure of the Church established by the Divine 
Founder, based on apostolic or other no less ancient tradition, and besides 
the principal norms which concern the exercise of the threefold office en
trusted to the Church, it is necessary for the Code to define also certain 
rules and norms of action. 

The instrument, such as the Code is, fully accords with the nature of 
the Church, particularly as presented in the authentic teaching of the Sec
ond Vatican Council seen as a whole, and especially in its ecclesiological 
doctrine. In fact, in a certain sense, this new Code can be viewed as a 
great effort to translate the conciliar ecclesiological teaching into canoni
cal terms. If it is impossible perfectly to transpose the image of the 
Church described by conciliar doctrine into canonical language, neverthe
less the Code must always be related to that image as to its primary pat
tern, whose outlines, given its nature, the Code must express as far as is 
possible. 

Hence flow certain fundamental principles by which the whole of the 
new Code is governed, within the limits of its proper subject and of its ex
pression, which must reflect that subject. Indeed it is possible to assert 
that from this derives that characteristic whereby the Code is regarded as 
a complement to the authentic teaching proposed by the Second Vatican 
Council and particularly to its dogmatic and pastoral constitutions. 

From this it follows that the fundamental basis of the 'newness' 
which, while never straying from the Church's legislative tradition, is 
found in the Second Vatican Council and especially in its ecclesiological 
teaching, generates also the mark of 'newness' in the new Code. 
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nem ostendit ac proinde mutuas statuit necessitudines qure inter Eccle
siam particularem et universalem, atque inter collegialitatem ac primatum 
intercedere debent; item doctrina qua omnia membra Populi Dei, modo 
sibi proprio, triplex Christi mun us participant, sacerdotale scilicet prophe
ticum atque regale, cui doctrinre ea etiam adnectitur, qure respicit officia 
ac iura christifidelium, ac nominatim laicorum; studium denique ab Eccle
sia in cecumenismum impendendum. 

Si igitur Concilium Vaticanum II ex Traditionis thesauro vetera et 
nova protulit, eiusque novitas hisce aliisque elementis continetur, mani
festo patet Codicem eandem notam fidelitatis in novitate et novitatis in fi
delitate in se recipere, eique conformari pro materia sibi propria suaque 
peculiari loquendi ratione. 

Novus Codex Iuris Canonici eo tempore in lucem prodit, quo Epis
copi totius Ecclesire eius promulgationem non tantum postulant, verum 
etiam instanter vehementerque efflagitant. 

Ac revera Codex Iuris Canonici Ecclesire omnino necessarius est. 
Cum ad modum etiam socialis visibilisque compaginis sit constituta, ipsa 
normis indiget, ut eius hierarchica et organica structura adspectabilis fiat, 
ut exercitium munerum ipsi divinitus creditorum, sacrre prresertim 
potestatis et administrationis sacramentorum rite ordinetur, ut secundum 
iustitiam in caritate innixam muture christifidelium necessitudines com
ponantur, singulorum iuribus in tuto positis atque definitis, ut denique 
communia incepta, qure ad christianam vitam perfectius usque vivendam 
suscipiuntur, per leges canonicas fulciantur, muniantur ac promoveantur. 

Demum canonicre leges suapte natura observantiam exigunt; qua de 
causa quam maxima diligentia adhibita est, ut in diuturna Codicis prrepa
ratione, accurata fieret normarum expressio eredemque in solido iuridico, 
canonico ac theologico fundamento inniterentur. 

Quibus omnibus consideratis, optandum sane est, ut nova canonica 
legislatio efficax instrumentum evadat, cuius ope Ecclesia valeat se ipsam 
perficere secundum Concilii Vaticani II spiritum, ac magis magisque 
parem se prrebeat salutifero suo muneri in hoc mundo exsequendo. 

Placet considerationes has N ostras fidenti animo omnibus commit
tere, dum princeps legum ecclesiasticarum Corpus pro Ecclesia latina pro
mulgamus. 

Faxit ergo Deus, ut gaudium et pax cum iustitia et obcedientia hunc 
Codicem commendent, et quod iubetur a capite, servetur in corpore. 

Itaque divinre gratire auxilio freti, Beatorum Apostolorum Petri et 
Pauli auctoritate suffulti, certa scientia atque votis Episcoporum universi 
orbis adnuentes, qui nobiscum collegiali affectu adlaboraverunt, suprema 
qua pollemus auctoritate, Constitutione Nostra hac in posterum valitura, 
prresentem Codicem sic ut digestus et recognitus est, promulgamus, vim 
legis habere posthac pro universa Ecclesia latina iubemus ac omnium ad 
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Foremost among the elements which express the true and authentic 
image of the Church are: the teaching whereby the Church is presented as 
the people of God (cf. LG 2) and its hierarchical authority as service 
(LG 3); the further teaching which portrays the Church as a communion 
and then spells out the mutual relationships which must intervene be
tween the particular and the universal Church, and between collegiality 
and primacy; likewise, the teaching by which all members of the people of 
God share, each in their own measure, in the threefold priestly, prophetic, 
and kingly office of Christ, with which teaching is associated also that 
which looks to the duties and rights of Christ's faithful and specifically the 
laity; and lastly the assiduity which the Church must devote to ecu
menism. 

If, therefore, the Second Vatican Council drew old and new from the 
treasury of tradition, and if its newness is contained in these and other el
ements, it is abundantly clear that the Code receives into itself the same 
mark of fidelity in newness and newness in fidelity, and that its specific 
content and corresponding form of expression is in conformity with this 
aim. 

The new Code of Canon Law is published precisely at a time when 
the bishops of the whole Church are not only asking for its promulgation 
but indeed are insistently and vehemently demanding it. 

And in fact a Code of Canon Law is absolutely necessary for the 
Church. Since the Church is established in the form of a social and visible 
unit, it needs rules, so that its hierarchical and organic structure may be 
visible; that its exercise of the functions divinely entrusted to it, particu
larly of sacred power and of the administration of the sacraments, is prop
erly ordered; that the mutual relationships of Christ ' s  faithful are 
reconciled in justice based on charity, with the rights of each safeguarded 
and defined; and lastly, that the common initiatives which are undertaken 
so that Christian life may be ever more perfectly carried out, are sup
ported, strengthened, and promoted by canonical laws. 

Finally, canonical laws by their very nature demand observance. For 
this reason, the greatest care has been taken that during the long prepara
tion of the Code there should be an accurate expression of the norms and 
that they should depend upon a sound juridical, canonical, and theological 
foundation. 

In view of all this, it is very much to be hoped that the new canonical 
legislation will be an effective instrument by the help of which the Church 
will be able to perfect itself in the spirit of the Second Vatican Council, 
and show itself ever more equal to carry out its salvific role in the world. 

It is pleasing to set out these reflections of ours in a trusting spirit as 
we promulgate this principal body of ecclesiastical laws for the Latin 
Church. 
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quos spectat custodire ac vigilantire tradimus servandum. Quo autem fi
dentius hrec prrescripta omnes probe percontari atque perspecte cognos
cere valeant, antequam ad effectum adducantur, edicimus ac iubemus, ut 
ea vim obligandi sortiantur a die prima Adventus anni MCMLXXXIII. Non 
obstantibus quibuslibet ordinationibus, constitutionibus, privilegiis etiam 
speciali vel individua mentione dignis necnon consuetudinibus contrariis. 

Omnes ergo filios dilectos hortamur, ut significata prrecepta animo 
sincero ac propensa voluntate exsolvant, spe confisi fore ut Ecclesire stu
diosa disciplina revirescat ac propterea animarum quoque salus magis 
magisque, auxiliatrice Beatissima Virgine Maria, Ecclesire Matre, promo
veatur. 

Datum Romre, die xxv Ianuarii, anno MCMLXXXIII, apud Vaticanas 
redes, Pontificatus Nostri quinto. 

IOANNES PAULUS PP. II 
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May God grant that joy and peace, with justice and obedience, may 
commend this Code, and that what is bidden by the head will be obeyed in 
the body. 

Relying, therefore, on the help of divine grace, supported by the au
thority of the Blessed Apostles Peter and Paul, with certain knowledge 
and assenting to the pleas of the bishops of the whole world who have la
boured with us in collegial good will, by the supreme authority which is 
ours, and by means of this Constitution of ours which is to have effect for 
the future, we promulgate this present Code as it has been compiled and 
reviewed. We order that henceforth it is to have the force of law for the 
whole Latin Church, and we commit its observance to the care and vigi
lance of all who are responsible. In order, however, that all may properly 
investigate these prescriptions and intelligently come to know them be
fore they take effect, we decree and command that they shall come into 
force from the first day of Advent of the year 1983, all ordinances, consti
tutions, and privileges, even those meriting special and individual men
tion, as well as contrary customs, notwithstanding. 

We therefore, exhort all our beloved children to observe, with sin
cere mind and ready will, the precepts laid down, buoyed up by the hope 
that a zealous Church discipline will flourish anew, and that from it the 
salvation of souls also will be ever more fervently promoted, with the as
sistance of the Blessed Virgin Mary, Mother of the Church. 

Given at Rome, in the Vatican, on the 25th day of January 1983, in the 
fifth year of our Pontificate. 

JOHN PAUL II 
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Inde a primrevre Ecclesire temporibus mos fuit sacros canones in 
unum colligere, ut eorum scientia et usus et observantia faciliores evade
rent, prresertim sacris ministris, quippe cum «nulli sacerdotum suos liceat 
canones ignorare», ut iam monuit Ccelestinus Papa in epistola ad episco
pos per Apuliam et Calabriam constitutos (die 21  iulii a. 429. Cfr. Jaffe2, 
n. 371 ;  Mansi IV, col. 469); quibus verbis consonat Concilium Toletanum 
IV (a. 633) quod, post restauratam disciplinam Ecclesire in regno Visi
gothorum ab arianismo liberatre, prrescripserat: «sciant sacerdotes scrip
turas sacras et canones» quia « ignorantia mater cunctorum errorum 
maxime in sacerdotibus Dei vitanda est» ( c. 25: Mansi, X, col. 627). 

Revera decursu decem primorum sreculorum passim prope innu
merre effloruerunt ecclesiasticarum legum syllogre, privato potius consilio 
compositre, in quibus normre a Conciliis potissimum et a Romanis Pontifi
cibus latre alireque e fontibus minoribus depromptre continebantur. Medio 
sreculo XII huiusmodi coacervatio collectionum et normarum, haud raro 
inter se pugnantium, item privato inceptu a monacho Gratiano in concor
diam legum et collectionum redacta est. Qure concordia, postea Decretum 
Gratiani nuncupata, primam constituit partem magnre illius collectionis 
legum Ecclesire qure, capto exemplo a Corpore Iuris Civilis Justiniani im
peratoris, Corpus Juris Canonici appellata est legesque continebat, qure 
duorum fere sreculorum tempore ab auctoritate suprema RR. Pontificum 
conditre sunt, adiuvantibus iuris canonici peritis, qui glossatores vocaban
tur. Quod Corpus, prreter Gratiani Decretum in quo normre superiores 
continebantur, constat Libro Extra Gregorii IX, Libro Vl 0 Bonifatii VIII, 
Clementinis i.e. collectione Clementis V a  Ioanne XXII promulgata, quibus 
accedunt huius Pontificis Extravagantes et Extravagantes Communes 
variorum RR. Pontificum Decretales numquam in collectionem authenti
cam collectre. Ius ecclesiasticum, quod hoc Corpus complectitur, ius clas
sicum Ecclesire catholicre constituit atque hoc nomine communiter 
appellatur. 

Huie autem Corpori iuris Ecclesire Latinre respondet aliquo modo 
Syntagma canonum vel Corpus canonum orientale Ecclesire Grrecre. 
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As far back as the earliest times of the Church, it has been the prac
tice to make collections of the sacred canons so that they could be more 
easily known, used, and observed by the sacred ministers, for "no priest 
can be ignorant of the canons" as Pope Celestine said in his letter to the 
bishops of Apulia and Calabria dated 21  July 429 (cf. Jaffe, 2nd ed., no. 371; 
Mansi, vol. IV, col. 469). The Fourth Council of Toledo (633) echoed these 
words when, once ecclesiastical discipline had been restored in the king
dom of Visigoths after the Church was freed from the heresy of Arianism, 
it prescribed: "Priests must know the sacred Scriptures and canons" be
cause "ignorance, the mother of all errors, must be avoided by the priests 
of God" ( c. 25, in Mansi, vol. X, col. 627). 

In fact, over the course of the first ten centuries, there existed a pro
fusion of ecclesiastical law collections, for the most part the result of indi
vidual efforts. They contained laws enacted by the councils or by the 
Roman Pontiffs as well as those emanating from less important sources. In 
the mid-12th century, this aggregate of collections and rules, often contra
dicting one another, was reduced to one concordance of laws and collec
tions by the private initiative of the monk Gratian. This concordance, later 
called the Decretum Gratiani, constituted the first part of the great collec
tion of laws of the Church which, modelled after the Corpus iuris civilis 
of the emperor Justinian, was called the Corpus iuris canonici. It incor
porated the laws established during a period of almost two hundred years 
by the authority of the Roman Pontiffs with the help of the specialists in 
canon law, the glossators. Besides the Decretum Gratiani which related 
earlier laws, this collection contains the Liber Extra of Gregory IX, the 
Liber Sextus of Boniface VIII, the ClementinCE, that is, the collection of 
Clement V promulgated by John XXII, to which are added the Extrava
gantes of the same Clement V and the Extravagantes communes, decre
tals of various Roman Pontiffs which had never before been gathered in an 
authentic collection. The law of the Church included in this collection con
stitutes the classical law of the Catholic Church; it is by this name that it is 
commonly known. 
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Leges sequentes, prresertirn ternpore reforrnationis catholicre a Con
cilio Tridentino conditre atque a variis Curire Rornanre Dicasteriis poste
rius latre, nurnquarn in unam syllogem digestre sunt; idque causa fuit cur 
legislatio extra Corpus Iuris Canonici vagans, procedente tempore, «im
rnensurn aliarurn super alias coacervatarurn legurn curnulum» constitue
ret, in quo non solurn inordinatio, verurn etiam incertitudo cum inutilitate 
et lacunis plurimarum legum coniuncta effecerunt, ut ipsa disciplina Ec
clesire in periculurn discrirnenque in dies rnagis adduceretur. 

Qua de causa iam ternpore prreparationis Concilii Vaticani I a rnultis 
episcopis quresitum erat, ut nova et unica legurn collectio appararetur, ad 
curarn pastoralem Populi Dei certiore tutioreque modo expediendam. 
Quod quidem opus, cum per actionem conciliarern ad effectum adduci 
non potuisset, Apostolica Sedes postea urgentioribus tanturn rebus, qure 
ad disciplinarn propius pertinere videbantur, nova legurn ordinatione con
suluit. Pius Papa X, denique, vix Pontificatu inito, negotium in se suscepit, 
cum sibi proposuisset omnes leges ecclesiasticas colligere et reforrnare, 
iussit ut opus, duce Cardinali Petro Gasparri, tandem ad effecturn deduce
retur. 

In tarn grandi tarnque arduo opere peragendo in primis qurestio de 
forrna interna et externa novre collectionis solvenda fuit. Seposito modo 
cornpilationis, quo singulre leges prolixo suo originario textu referri debu
issent, visum est hodiernam codificationis rationern eligere, sicque textus 
prrecepturn continentes et proponentes in novam ac breviorern formam 
redacti sunt; materia autern tota in quinque libris, qui systema institutio
num iuris rornani de personis, de rebus et de actionibus substantialiter 
irnitantur, est ordinata. Opus duodecim annorurn spatio peracturn est, so
ciam ferentibus operam viris peritis, consultoribus et episcopis totius Ec
clesire. Indoles novi Codicis prorernio can. 6 clare enunitatur: «Codex 
vigentem hue usque disciplinarn plerumque retinet, licet opportunas im
mutationes afferat». Non agebatur ergo de iure novo condendo, sect prreci
pue de iure usque ad illud ternpus vigente nova ratione ordinando. Pio X 
vita functo, hrec collectio universalis, exclusiva, authentica, ab eius suc
cessore Benedicto XV die 27 maii 1917 promulgata est, et a die 19 maii 
1918 vim obligandi obtinuit. 

Ius universale huius Codicis Pio-Benedictini consensu omniurn com
probaturn est, idemque nostra retate valde contulit ad pastorale rnunus ef
ficaciter prornovendurn in tota Ecclesia, qure interim nova incrementa 
suscipiebat. Attamen, tum externre Ecclesire condiciones in hoc mundo 
qui paucis decenniis tarn celeres rerurn vices ac tarn graves rnorurn irnrnu
tationes expertus est, turn progredientes internre rationes cornrnunitatis 
ecclesiasticre, necessario eff ecerunt, ut nova legum canonicarurn reforma
tio in dies magis urgeret atque expostularetur. Hrec sane temporum signa 
clare perspexerat Surnmus Pontifex Ioannes XXIII, qui cum Synodi Ro
manre et Concilii Vaticani II prirnurn nuntium dedit die 25 ianuarii 1959, 
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To a certain extent the Syntagma canonum or Corpus canonum ori
entale of the Greek Church corresponds to the corpus of law of the Latin 
Church. 

The laws which followed, especially those of the Council of Trent 
during the Catholic Reformation and those enacted by the various dicast
eries of the Roman Curia, were never gathered into a single collection. 
The result was that legislation outside of the Corpus iuris canonici even
tually became "an immense mass of laws piled one on top of the other. " 
This disorder, combined with legal uncertainty, obsolescence, and lacunre 
in a large number of laws, led to a critical situation in which the danger to 
Church discipline accelerated almost by the day. 

For this reason, during the preparation of the First Vatican Council, 
many bishops asked for a new and single collection of laws which would 
provide for the pastoral care of the people of God with greater certainty 
and efficacy. As the Council itself could not carry out this work, the Apos
tolic See eventually regulated the more urgent disciplinary matters 
through new legislation. Finally, Pope Pius X took control of the situation 
as one of the first tasks of his pontificate, by resolving to collect and re
form all the laws of the Church, and assigning Cardinal Pietro Gasparri to 
direct the undertaking. 

The form of the collection, both internal and external, was the first 
question to be resolved in this important and difficult task. It was decided 
to abandon the method of compilation in which each law would be tran
scribed in its original text, as the modem method of codification would be 
more expedient. Thus, texts which contained and proposed a precept 
were drafted in a new, brief form. All of the material was divided into five 
books which substantially imitated the institutions of Roman law concern
ing persons, things, and actions. The work was completed in twelve years 
with the help of experts, consultors, and bishops throughout the Church. 
In the introduction of c. 6, the character of the new Code was clearly 
enunciated: "The Code conserves in general the existing discipline unless 
it introduces appropriate changes." It was not a question of creating new 
law but rather of presenting the existing legislation in a new fashion. After 
the death of Pius X, this universal, exclusive, and authentic collection was 
promulgated by his successor Benedict XV on 27 May 1917 and took effect 
on 19 May 1918. 

The universal law of this Pio-Benedictine Code was approved by all: 
it made a great contribution to the effective promotion of the pastoral 
ministry of the Church, which meanwhile was undergoing new growth. 
Nevertheless, both the external conditions of the Church in a world which 
had known rapid upheaval and important changes in customs within a few 
decades, and the evolution of internal change within the ecclesial commu
nity, brought about conditions in which a new revision of canon law was 
urgently needed and requested. Pope John XXIII shrewdly perceived the 
signs of the times when, on 25 January 1959, he announced the Roman 
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simul etiam annuntiavit hos eventus necessario fore prreparationem ad 
exoptatam Codicis renovationem instituendam. 

Re quidem vera, quamvis Commissio Codici Iuris Canonici recogno
scendo die 28 martii 1963, incohato iam Concilio CEcumenico, constituta 
esset, Prreside Card. Petro Ciriaci et Secretario Rev.mo D. Jacobo Vio
lardo, sodales Cardinales in cretu die 12 novembris eiusdem anni habito 
una cum Prreside convenerunt veros ac proprios recognitionis labores 
esse differendos, eosque nonnisi post absolutum Concilium incipere 
posse. Reformatio enim perficienda erat iuxta consilia et principia ab ipso 
Concilio statuenda. Interea Commissioni a Ioanne XXIII constitutre eius 
Successor Paulus VI die 17 aprilis 1964 septuaginta consultores adiunxit, 
ac postea alios sodales Cardinales nominavit et consultores e toto orbe ar
cessivit, ut in labore perficiendo operam suam navarent. Die 24 februarii 
1965 Summus Pontifex Rev.mum P. Raymundum Bidagor S.J. novum Se
cretarium Commissionis nominavit, cum Rev.mus D. Violardo ad munus 
Secretarii Congregationis pro Disciplina Sacramentorum promotus esset, 
et die 17  novembris eiusdem anni Rev.mum D. Guilelmum Onclin Secreta
rium Adiunctum Commissionis constituit. Card. Ciriaci vita functo, die 2 1  
februarii 1967 novus Pro-Prreses nominatus est Archiepiscopus Pericles 
Felici, iam Secretarius Generalis Concilii Vaticani II, qui die 26 iunii eiu
sdem anni in Sacrum Cardinalium Collegium cooptatus est et deinceps 
munus Prresidis Commissionis suscepit. Cum autem Rev.mus P. Bidagor 
die 1 novembris 1973 annum octogesimum agens a munere Secretarii ces
sasset, die 12  februarii 1975 Exe.mus D. Rosalius Castillo Lara S.D.B., epi
scopus tit. Prrecausensis et Coadiutor Truxillensis in Venetiola, novus 
Secretarius Commissionis renuntiatus est, idemque die 17 maii 1982, Car
dinali Pericle Felici prremature e vivis erepto, Pro-Prreses Commissionis 
est constitutus. 

Concilio CEcumenico Vaticano II iam ad finem vergente, coram 
Summo Pontifice Paulo VI die 20 novembris 1965 sollemnis Sessio habita 
est, cui Cardinales sodales, Secretarii, consultores et officiales Secretarire, 
interim constitutre, interfuerunt, ut publica inauguratio laborum Codici 
Iuris Canonici recognoscendo celebraretur. In allocutione Summi Pontifi
cis quodammodo fundamenta totius laboris iacta sunt ac revera in memo
ria revocatur Ius Canonicum e natura Ecclesire manare, eius radicem sitam 
in potestate iurisdictionis a Christo Ecclesire tributa, necnon finem in cura 
animarum ad salutem reternam consequendam esse ponendum; indoles 
prreterea iuris Ecclesire illustratur, eius necessitas contra communiores 
obiectiones vindicatur, historia progressionis iuris et collectionum innui
tur, prresertim autem urgens novre recognitionis necessitas in luce ponitur, 
ut Ecclesire disciplina mutatis rerum condicionibus apte accommodetur. 

Summus Pontifex insuper duo elementa Commissioni indicavit, qure 
universo labori prreesse deberent. Primum nempe non agebantur tantum
modo de nova legum ordinatione, quemadmodum in elaborando Cadice 
Pio-Benedictino factum erat, sed etiam ac prresertim de reformatione 
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Synod and the Ecumenical Council and declared at the same time that 
these events would constitute the necessary preparation for the desired 
renewal of the Code. 

In fact, although the Code Commission was created on 28 March 1963 
with Cardinal Pietro Ciriaci as president and the Rev. Msgr. Giacomo Vio
lardo as secretary, the cardinal members of this Commission decided with 
the president in their meeting of 12 November of the same year that, since 
the Ecumenical Council had already begun, the true work of the revision 
should be def erred until the Council had concluded. The revision, in effect, 
was to be undertaken according to the directives and principles which the 
Council itself would adopt. In the meantime, the successor of John XXIII, 
Paul VI, added seventy consultors to the Commission on 17 April 1965; he 
subsequently named other cardinal members and added consultors from 
around the world to assist in the completion of the work. On 24 February 
1965, the Supreme Pontiff named Rev. Ramon Bidagor, S.J. , as secretary of 
the Commission since the Rev. Msgr. Violardo had been promoted to Secre
tary of the Congregation for the Discipline of the Sacraments, and on 17 
November of the same year he named Rev. Willy Onclin, deputy secretary 
to the Commission. Cardinal Ciriaci died on 2 1  February 1967 and a new 
pro-president was named in the person of Archbishop Pericle Felici, 
former Secretary General of Vatican Council II, who on 26 June 1967 be
came a member of the College of Cardinals and was confirmed in his office 
of President of the Commission. Rev. Bidagor, having reached eighty years 
of age on 1 November 1973, ceased his official functions, and on 12 Febru
ary 1975, Most Reverend Rosalio Castillo Lara, S.D.B., titular bishop of Pre
causa and coadjutor bishop of Trujillo, Venezuela, was named the new 
secretary of the Commission. He became pro-president on 17 May 1982 
upon the premature death of Cardinal Pericle Felici. 

As the Ecumenical Council was nearing its conclusion and to publicly 
inaugurate the work on 20 November 1965, a solemn Session of the Com
mission was held in the presence of Pope Paul VI; in attendance were the 
cardinal members, the secretaries, the consultors, and the officials of the 
Secretariat that had been named in the meantime. In the allocution of the 
Supreme Pontiff the foundations of the entire work was, in effect, laid: he 
recalled that canon law emanates from the nature of the Church, that its 
roots are situated in the power of jurisdiction given by Christ to the 
Church, and that its end is to be found in the care of souls in view of ob
taining eternal salvation. Furthermore, the proper nature of canon law was 
illuminated; in refuting current objections, its necessity was demonstrated; 
the history of the progress of law and its collections was retraced; but 
most importantly, the emphasis was given to the urgent demand for a new 
revision that would enable the Church to adapt to changing situations. 

The Supreme Pontiff further gave the Commission two principles 
which were to guide the entire work. In the first place, it was not simply 
to make a new collection of the laws as had been done in the time of the 
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normarum novo mentis habitui novisque necessitatibus accommodanda, 
etsi ius vetus suppeditare fundamentum deberet. Accurate deinde prre 
oculis habenda erant in hoc recognitionis opere universa Decreta et Acta 
Concilii Vaticani II, cum in iis propria novationis legislativre lineamenta in
venirentur, sive quia normre fuerant editre, qure instituta nova et discipli
nam ecclesiasticam directe respiciebant, sive etiam quia oportebat divitire 
doctrinales huius Concilii, qure multum tribuerant pastorali vitre, etiam in 
canonica legislatione sua consectaria suumque necessarium complemen
tum haberent. 

lteratis allocutionibus, prreceptis et consiliis etiam sequentibus 
annis duo prredicta elementa in mentem membrorum Commissionis revo
cata sunt a Summo Pontifice, qui quidem universum laborem altius diri
gere atque assidue prosequi numquam cessavit. 

Vt subcommissiones seu cretus a studiis opus modo organico ag
gredi possent, necesse erat ut ante omnia enuclearentur et approbarentur 
principia quredam, qure universre Codicis recognitionis process sequen
dum statuerent. Cretus quidam centralis consultorum textum documenti 
prreparavit, quod iussu Summi Pontificis mense octobri 1967 studio 
Cretus Generalis Synodi Episcoporum subiectum est. Vnanimo fere con
sensu hrec principia approbata sunt: 1 °) In renovando iure indoles iuridica 
novi Codicis, quam postulat ipsa natura socialis Ecclesire, omnino reti
nenda est. Quare Codicis est normas prrebere ut christifideles in vita chri
stiana degenda bonorum ab Ecclesia oblatorum participes fiant, qure eos 
ad salutem reternam ducant. Ideoque hunc ad finem Codex iura et obliga
tiones uniuscuiusque erga alios et erga societatem ecclesiasticam definire 
atque tueri debet, quatenus ad Dei cultum et animarum salutem pertine
ant. 2°) Inter forum externum et forum internum, quod Ecclesire proprium 
est et per srecula viguit, exsistat coordinatio, ita ut conflictus inter utru
mque vitetur. 3°) Ad curam pastoralem animarum quam maxime foven
dam, in novo iure, prreter virtutem iustitire, rationale habeatur etiam 
caritatis, temperantire, humanitatis, moderationis, quibus requitati studea
tur non solum in applicatione legum ab animarum pastoribus facienda, 
sed in ipsa legislatione, ac proinde normre nimis rigidre seponantur, immo 
ad exhortationes et suasiones potius recurratur, ubi non adsit necessitas 
stricti iuris servandi propter bonum publicum et disciplinam ecclesiasti
cam generalem. 4 °) Vt Summus Legislator et Episcopi in cura animarum 
concordem operam prrestent et pastorum munus modo magis positivo ap
pareat, qure hue usque extraordinarire erant facultates circa dispensatio
nem a legibus generalibus, ordinarire fiant, reservatis iis tantum Supremre 
potestati Ecclesire universalis vel aliis auctoritatibus superioribus, qure 
propter bonum commune exceptionem exigant. 5°) Probe attendatur ad 
principium, quod e superiore eruitur et principium subsidiarietatis voca
tur, in Ecclesia eo vel magis applicandum, quod officium episcoporum 
cum potestatibus adnexis est iuris divini. Hoc principio, dum unitas legi
slativa et ius universale et generale servantur, convenientia etiam et ne
cessitas propugnantur providendi utilitati prresertim singulorum 
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Pio-Benedictine Code; foremost, it was to reform the laws to adapt to a 
new way of thinking and to new demands, even though it was to maintain 
the ancient law as its foundation. Secondly, in the revision, constant atten
tion was to be paid to the spirit of the decrees and acts of the Second Vati
can Council since in them were to be found the features of the new 
legislation. This was either because rules had already been enacted which 
directly concerned new institutions and ecclesiastical discipline, or be
cause the doctrinal riches of the Council, which had greatly contributed to 
the pastoral life , had to find their effects and requisite influence on canon
ical legislation. 

The Supreme Pontiff frequently emphasized these two principles to 
the members of the Commission, in his allocutions , decisions , and advice. 
Moreover, he kept watch on the entire work, and never ceased to assidu
ously follow its progress. 

For the subcommissions or study groups to work in an organized 
manner, it was of critical importance that certain principles be established 
and identified to guide the complete revision of the Code. A central group 
of consultors prepared the text of a document which, on the order of the 
Supreme Pontiff, was submitted to the examination of the General Assem
bly of the Synod of Bishops in October 1967. With almost unanimous con
sent, the following principles were ratified: 1) In bringing the law up-to
date , the juridical character of the new Code, demanded by the social na
ture of the Church, should be preserved . For this reason, it rests with the 
Code to present the rules in such a manner that by practising the Christian 
life , the faithful can participate in the blessings offered to them by the 
Church , and which lead to eternal salvation . For this reason, the Code 
must specify and preserve the rights and duties of each person towards 
others and towards the ecclesial society as they pertain to divine worship 
and the salvation of souls. 2) There is to be a coordination between the ex
ternal forum and the internal forum, which is proper to the Church and 
which has been in effect for centuries, so as to avoid conflict between the 
two fora. 3) To favour the pastoral care of souls, the new law must provide 
not only for justice , but there must be a place for charity, temperance, hu
maneness , and moderation by which fairness shall be found not only in 
the application of the laws by pastors but also in the legislation itself. Con
sequently, each time that it is not necessary to strictly observe a law for 
the public good or general ecclesiastical discipline , the extremely rigid 
rules are to be set aside , exhortation and persuasion should be the first re
sort. 4) In order that the Supreme legislator and the bishops may work to
gether for the care of souls and exercise the ir pastoral office more 
positively, those faculties concerning dispensations from general laws , 
which until the present time have been extraordinary faculties, will be
come ordinary ones, with some reservations to the Supreme authority of 
the Church or to other higher authorities of those faculties which are an 
exception in view of the common good . 5) Particular attention is to be 
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institutorurn per iura particularia et per sanam autonomiam potestatis ex
secutivre particularis illis agnitam. Eodem igitur principio innixus, novus 
Codex sive iuribus particularibus sive potestati exsecutivre demandet, 
qure unitati disciplinre Ecclesire universalis necessaria non sint, ita ut 
sanre sic dictre «decentralizationi» opportune provideatur, remoto peri
culo disgregationis vel constitutionis Ecclesiarurn nationalium. 6°) Prop
ter fundamentalem requalitatem omnium christifidelium et propter 
diversitatem officiorum et munerum, in ipso ordine hierarchico Ecclesire 
fundatam, expedit ut iura personarum apte definiantur atque in tuto po
nantur. Quod efficit ut exercitiurn potestatis clarius appareat veluti servi
tiurn, magis eius usus firmetur, et abusus removeantur. 7°) Qure ut apte in 
praxim deducantur, necesse est ut peculiaris cura tribuatur ordinandre 
procedurre, qure ad iura subiectiva tuenda spectat. In novando igitur iure 
ad ea attendatur qure hac in re hucusque magnopere desiderabantur, scili
cet ad recursus administrativos et administrationem iustitire. Ad hrec obti
nenda, necesse est ut varia potestatis ecclesiasticre munera clare 
distinguantur, videlicet munus legislativum, administrativurn et iudiciale, 
atque apte definiatur a quibusdam organis singula munera exercenda sint. 
8°) Aliquo modo recognoscendum est principium de conservanda indole 
territoriali in exercitio regiminis ecclesiastici; rationes enim hodierni apo
stolatus unitates iurisdictionales personales commendare videntur. Princi
piurn igitur in iure novo condendo statuatur, quo portio Populi Dei regendi 
ex regula generali territorio determinetur; sect nihil impediat quominus, 
ubi utilitas id suadeat, alire rationes, saltem una simul cum ratione territo
riali admitti possint, tamquam criteria ad communitatem fideliurn determi
nandam. 9°) Circa ius coactivum, cui Ecclesia tamquam societas externa, 
visibilis et independens renuntiare nequit, prenre sint generatim f erendre 
sententire, et in solo foro externo irrogentur et remittantur. Prence latre 
sententire ad paucos casus reducantur, tantum contra gravissima delicta 
irrogandre. 10°) Denique, ut omnes unanimi admittunt, nova dispositio sy
stematica Codicis, quam postulat nova accommodatio, inde ab initio 
adumbrari quidem, sect exacte definiri et decemi non potest. Eadem igitur 
peragenda erit tantum post sufficientem singularum partium recognitio
nem, immo postquam fere totum opus absolutum erit. 

Ex his principiis, quibus novi Codicis recognitionis process dirigi 
oportebat, manifesto patet necessitas applicandi passim doctrinam de Ec
clesia a Concilio Vaticano II enucleatam, quippe qure statuat ut non solum 
ad externas ac sociales Corporis Christi Mystici rationes, verurn etiam ac 
prrecipue ad eius vitam intimam attendatur. 

Ac re vera his principiis consultores in novo Codicis textu elabo
rando veluti manu ducti sunt. 

Interea per epistulam, die 15 ianuarii 1966 ab Em.mo Cardinali Pree
side Commissionis ad Prresides Conferentiarum Episcoporum missam, 
Episcopi universi orbis catholici rogati sunt ut vota et consilia proponerent 
de ipso iure condendo necnon de modo, quo relationes inter Conferentias 
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given to the principle of subsidiarity which flows from the preceding prin
ciple; this principle must be applied in the Church, especially as the office 
of bishops with its powers is of divine law; in virtue of this principle and 
provided that legislative unity and universal and general law are re
spected, provision for the interests of individual institutes by particular 
laws and a healthy autonomy of particular executive power is recognized 
as proper and necessary. Based on this principle the new Code entrusts to 
particular laws or to executive power all that is not required for the unity 
of the discipline of the universal Church, so as to suitably provide for a 
healthy "decentralization," while avoiding the danger of disaggregation or 
the establishment of national Churches. 6) By reason of the fundamental 
equality of all the faithful and the diversity of offices and functions based 
on the hierarchical order of the Church, it is fitting that the rights of per
sons be correctly defined and protected; this brings with it the result that 
the exercise of power appears more clearly to be one of service, that its 
use is better established and that abuses are eliminated. 7) In order that 
these objectives are suitably put into practice, it is necessary that particu
lar attention be given to regulating a procedure which protects subjective 
rights. For this reason, in revising the Code attention must be given to that 
which, to date, has been lacking in this domain, namely administrative re
course and the administration of justice; to this end the various functions 
of ecclesiastical power (i. e . ,  the legislative, administrative, and judicial 
power) must be clearly distinguished and the organs which are to exercise 
a given function must be adequately defined. 8) It is necessary to adapt in 
some manner the principle of territoriality in the exercise of ecclesiastical 
government; the requirements of the modern apostolate seem, in effect, to 
call for the creation of personal jurisdictional units; in drafting the new 
law, it is determined that the general principle according to which the peo
ple of God are to be governed is one of territoriality; however, where it is 
useful, other references along with territoriality can be entered as criteria 
for determining a community of faithful. 9) For that which concerns coer
cive law, which the Church as an external, visible, and independant soci
ety cannot renounce, penalties are, in general, to be ferendm sententim, 
imposed and remitted in the external forum only; latm sententim penalties 
are to be reduced to a minimum number of cases and inflicted only for the 
most serious offences. 10) Finally, the new methodical arrangement of the 
Code required by the revision process can only be outlined at the begin
ning, and cannot be defined nor decided with precision; this will have to 
be dealt with once the revision of the individual parts is sufficiently ad
vanced, indeed perhaps only when the work is almost completed. 

It is clear from the principles which are to guide the revision process 
that the doctrine on the Church given by the Second Vatican Council is to 
be applied everywhere, especially in its determination to consider not 
only the external and social dimensions of the Mystical Body of Christ, but 
also and more importantly, its internal life . 
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episcoporum et Commissionem apte iniri oporteret, ad cooperationem 
quam maxime hac in re in bonum Ecclesire obtinendam. Insuper quresitum 
est, ut nomina iuris canonici peritorum ad Secretariam Commissionis mit
terentur, qui de iudicio Episcoporum in singulis regionibus doctrina magis 
eminerent, indicata quoque eorundem speciali peritia, ita ut ex iis consul
tores et collaboratores seligi ac nominari possent. Revera initio ac decursu 
laborum, prreter Em.mos sodales inter consultores Commissionis Epi
scopi, sacerdotes, religiosi, laici, iuris canonici necnon theologire, curre pa
storalis animarum et iuris civilis periti ex toto orbe christiano allecti sunt, 
ut ope ram suam conf errent ad novum Codie em luris canonici apparan
d um. Per totum laborum tempus apud Commissionem, ex quinque 
Continentibus ac ex 31 nationibus, uti sodales, consultores, aliique colla
boratores, operam prrestiterunt 105 Patres Cardinales, 77 Archiepiscopi 
et Episcopi, 73 presbyteri sreculares, 4 7 presbyteri religiosi, 3 religiosre, 
12 laici. 

lam ante postremam Concilii Vaticani II sessionem, die 6 maii 1965 
consultores Commissionis convocati sunt in privatam sessionem, in qua, 
de consensu Beatissimi Patris, Prreses Commissionis tres qurestiones fun
damentales eorum studio commisit, quresitum nempe est, utrum unus an 
duo Codices, Latinus scilicet et Orientalis, conficiendi essent; quinam 
ordo laborum in eo redigendo esset sequendus, seu quomodo Commissio 
eiusque organa procedere deberent; denique quomodo apta fieret divisio 
laboris variis subcommissionibus, qure simul agerent, committendi. De his 
qurestionibus a tribus cretibus ad id constitutis relationes confectre sunt, 
eredemque ad omnes sodales sunt transmissre. 

Circa easdem qurestiones Em.mi Commissionis sodales secundam 
suam sessionem celebraverent die 25 novembris 1965, in qua rogati sunt, 
ut ad nonnulla dubia de hac re responderent. 

Quoad ordinationem systematicam novi Codicis, ex voto cretus cen
tralis consultorum, qui a die 3 ad diem 7 apriiis 1967 congregati sunt, prin
cipium de hac re redactum est Synodo Episcoporum proponendum. Post 
sessionem Synodi, opportunum visum est constituere, mense novembri 
1967, specialem cretum consultorum, qui in studium ordinis systematici in
cumberent. In sessione huius cretus initio mensis aprilis 1968 habita, 
omnes concordes fuerunt de non recipiendis in novum Codicem nee legi
bus proprie liturgicis, nee normis circa processus beatificationis et cano
nizationis, et ne normis quidem circa relationes Ecclesire ad extra. Placuit 
quoque omnibus ut, in parte ubi de Populo Dei agitur, statutum personale 
omnium christifidelium poneretur et distincte tractaretur de potestatibus 
et facultatibus, qure exercitium diversorum officiorum et munerum respi
ciunt. Omnes denique convenerunt structuram librorum Codicis Pio-Bene
dictini in novo Codice integre servari non posse. 

In tertia sessione Em.morum sodalium Commissionis die 28 maii 
1968 habita, Patres Cardinales approbarunt, quoad substantiam, tempora
riam ordinationem, iuxta quam cretus studiorum, qui iam antea constituti 
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And, indeed, the consultors were guided by these principles in their 
work. 

Meanwhile, on 15  January 1966, His Eminence the Cardinal Presi
dent of the Commission sent a letter to the presidents of the conferences 
of bishops by which he asked the bishops of the Catholic world to express 
their opinions and suggestions concerning the drafting of the new legisla
tion, and also their ideas on structuring the relationship between the con
ferences and the Commission so as to establish close cooperation for the 
good of the Church. Furthermore, the bishops were asked to communi
cate to the Secretariat of the Commission the names of canon lawyers and 
their particular areas of expertise who, in the judgement of the bishops, 
had a certain authority in virtue of their knowledge, and who could then 
be considered and named as consultors or collaborators. In fact, since the 
beginning of the work, and indeed throughout the entire project, apart 
from the members of the Commission, many people were gathered from 
all over the Catholic world to act as consultors; these included bishops, 
priests and laypeople, experts in canon law, theology, pastoral care, and 
civil law. During the entire revision process 105 cardinals, 77 archbishops 
and bishops, 73 secular priests, 4 7 religious priests, 3 religious women, 
and 12 laypeople from 5 continents and 31 countries participated as mem
bers, consultors or collaborators with the Commission. 

Even before the final session of the Second Vatican Council, on 6 May 
1965, the consultors of the Commission were convoked a private session in 
which, with the assent of the Holy Father, the President submitted for their 
examination three fundamental questions: were there to be drafted two 
codes, i .e. , a Latin Code and an Oriental one? What methodology was to be 
followed in drafting the Code or how was the Commission and its organs 
to proceed? Finally, how was the work to be divided among the various 
subcommissions which were going to be working simultaneously? Three 
working groups constituted to study these questions submitted their re
ports to all the Commission members. 

The cardinal members of the Commission met for a second session 
on 25 November 1965, in which they discussed these same questions and 
others which arose out of them. 

Concerning the arrangement of the material of the new Code, the 
central commission of consultors proposed in meetings on 3-7 April 1967, 
that the basic principles of these questions be gathered and submitted to 
the Synod of Bishops. After the session of the Synod, it was deemed expe
dient to constitute a special commission of consultors in November 1967 
to study the internal arrangement of the Code. This commission met early 
in the month of April 1968. All of the members agreed to eliminate from 
the new Code strictly liturgical laws as well as norms concerning the pro
cess of beatification and canonization, and also those on the external rela
tions of the Church. It was also agreed to put the norms on the juridical 
status of all the Christian faithful in the section on the people of God and 
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erant, in novum ordinem sunt dispositi: «De ordinatione systematica Codi
cis», «De normis generalibus» , «De sacra Hierarchia», «De institutis per
fectionis» , «De laicis», «De personis physicis et moralibus in genere», «De 
matrimonio» , «De sacramentis, excepto matrimonio», «De magisterio ec
clesiastico» , «De iure patrimoniali Ecclesire» , «De processibus» , «De iure 
pcenali». 

Argumenta a ccetu «De personis physicis et iuridicis» (ita postea vo
catus est) pertractata confluxerunt in Librum «De normis generalibus» .  
Item opportunum visum est constituere ccetum «De locis et temporibus 
sacris deque cultu divino» . Ratione amplioris competentire mutati sunt ti
tuli aliorum ccetuum : ccetus «De laicis» nomen sumpsit «De fidelium iuri
bus et consociationibus deque laicis»; ccetus «De religiosis» vocatus est 
«De institutis perfectionis» et denique «De institutis vitre consecratre per 
professionem consiliorum evangelicorum». 

De methodo, qure in labore recognitionis plus quam 16 annos adhi
bita est, breviter memorandre sunt partes principaliores: consultores sin
gulorum ccetuum maxima cum anim i deditione operam egregiam 
prrestiterunt, solum ad Ecclesire bonum spectantes , sive in prreparatione 
scripto facta votorum circa proprii schematis partes, sive in disceptatione 
perdurantibus sessionibus, qure statis temporibus Romre habebantur, sive 
in examine animadversionum, votorum et sententiarum qure de ipso sche
mate perveniebant ad Commissionem. Modus procedendi hie erat: singulis 
consultoribus, qui numero ab octo ad quattuordecim singulos ccetus a stu
diis constituebant, argumentum significabatur quod, iure Codicis vigentis 
innixum, studio recognitionis subiciendum erat. Unusquisque , post exa
men qurestionum, votum suum scripto exaratum Secretarire Commissio
nis transmittebat eiusque exemplar relatori et, si tempus suppetebat, 
omnibus ccetus membris tradebatur. In studii sessionibus, Romre iuxta ca
lendarium laborum habendis, ccetus consultores conveniebant et relatore 
proponente, omnes qurestiones et sententire expendebantur, donec textus 
canon um etiam per partes suffragio declararetur et in schema redigeretur. 
In sessione relatori auxilium prrestabat officialis, qui actuarii munere fun
gebatur. 

Numerus sessionum pro unoquoque ccetu, secundum argumenta con
creta, maior minorve erat, laboresque per annos protrahebantur. 

Habebantur, prresertim tempore posteriore , quidam ccetus mixti eo 
fine constituti, ut a quibusdam consultoribus, e diversis ccetibus in unum 
convenientibus, argumenta disceptarentur, qure directe ad plures ccetus 
spectabant et communi consilio decernerentur oportebat. 

Postquam expleta est elaboratio nonnullorum schematum effecta a 
ccetibus a studiis, concretre indicationes postulatre sunt a Supremo Legi
slatore circa subsequens process in labore sequendum; quod quidem pro
cess iuxta normas tune impertitas hoc erat: 
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that the powers and faculties concerning the different offices and func
tions would be treated separately. Finally, all were of the opinion that the 
order of the books of the Pio-Benedictine Code could not be kept as such 
in the new Code . 

The third session of the cardinal members of the Commission took 
place on 28 May 1968. They approved substantially that the study groups 
previously created would be provisionally organized in the following man
ner: "the methodical organization of the Code," "general norms," "the sa
cred hierarchy, "  "institutes of perfections, "  "laity, "  "physical and moral 
persons in general, "  "marriage," "sacraments other than marriage," "the 
ecclesial magisterium," "patrimonial law of the Church," "processes," "pe
nal law." 

The material examined by the group on "physical and juridical per
sons" (as it was to be called later) was incorporated into the book on "gen
eral norms." Moreover, it was deemed suitable to create a group on "sacred 
places and times and divine worship . " Because of their broader compe
tence, the names of some of the study groups were changed : the group on 
"the laity" took the name "the rights and associations of the faithful and 
the laity," and the group on "religious" became "institutes of perfection" 
and finally "institutes of consecrated life by the profession of the evangeli
cal counsels." 

It is important to recall the characteristics of the method which was 
followed during the more than sixteen years of the revision process. The 
consultors of each group accomplished their work admirably and with 
great generosity, with the good of the Church their only consideration. 
They drafted their proposals concerning their own parts of the schema, 
discussed various issues in meetings which took place in Rome at fixed 
dates, and examined the remarks, proposals , and suggestions which were 
forwarded to the Commission regarding their schema. The process was 
the following: to each of the consultors, who numbered from eight to four
teen in the individual study groups , was given a question to be studied 
with regards to the revision process, working with the Code currently in 
use . Each one, after studying their questions, sent their written opinions 
to the Secretariat of the Commission , who in turn transmitted them to the 
reporter and, if there was time, to all the members of the study group . The 
consultors met in Rome according to a predetermined schedule . Under 
the guidance of the reporter, all the questions and opinions were debated 
until, sometimes by a process of voting on the individual parts, the text of 
the canons was approved and written in draft form. During the session a 
secretary-clerk assisted the reporter. 

The number of sessions for each group varied according to the mat
ters to be studied, and the work lasted for years. 

Especially near the end, joint groups were constituted so that some 
consultors from the different study groups could meet to discuss matters 

195 



Prrefatio 

Schemata, una cum relatione explicativa, mittebantur ad Summum 
Pontificem, qui decernebat utrum ad consultationem procedendum esset. 
Post obtentam hanc permissionem, schemata typis edita submittebantur 
examini universi Episcopatus ceterorumque organorum consultationis 
(nempe Dicasteriorum Curire Romanre, Universitatum et Facultatum ec
clesiasticarum atque Unionis Superiorum Generalium), ut ipsa organa, 
intra tempus prudenter statutum - non minus quam sex menses - suam 
sententiam exprimendam curarent. Simul quoque schemata mittebantur 
ad Em.mos Commissionis sodales, ut inde ab hoc stadio laboris suas ob
servationes sive generales sive particulares facerent. 

En ordo quo schemata ad consultationem missa sunt: anno 1972: 
schema «De procedura administrativa» ; anno 1973: «De sanctionibus in 
Ecclesia»; anno 1975: «De Sacramentis»; anno 1976: «De modo procedendi 
pro tutela iurium seu de processibus»; anno 1977: «De institutis vitre con
secratre per professionem consiliorum evangelicorum»; «De normis gene
ralibus»; «De Populo Dei»; «De Ecclesire munere docendi»; «De locis et 
temporibus sacris deque cultu divino»; «De iure patrimoniali Ecclesire». 

Procul dubio Codex Iuris Canonici recognitus apte apparari non po
tuisset sine inrestimabili et continua cooperatione, quam Commissioni 
contulerunt numerosre ac pervalidre animadversiones indolis prresertim 
pastoralis ab Episcopis et Conf erentiis Episcoporum exhibitre. Episcopi 
enim plurimas scripto animadversiones fecerunt: sive generales quoad 
schemata in universum considerata, sive particulares quoad singulos ca
nones. 

Magna utilitate prreterea fuerunt etiam animadversiones, innixre in 
propria experientia circa gubernium Ecclesire centrale, quas transmise
runt Sacrre Congregationes, Tribunalia aliaque Romanre Curire Instituta, 
necnon scientificre atque technicre propositiones et suggestiones prolatre 
ab Universitatibus et Facultatibus ecclesiasticis ad diversas scholas ad di
versasque cogitandi vias pertinentibus. 

Studium, examen atque discussio collegialis omnium animadversio
num generalium et particularium, qure ad Commissionem transmissre 
sunt, ponderosum sane immensumque laborem secum tulerunt, qui per 
septem annos est protractus. Secretariatus Commissionis ad amussim cu
ravit ut ordinatim disponerentur atque in synthesim redigerentur omnes 
animadversiones, propositiones et suggestiones, qure, postquam consulto
ribus transmissre fuerant ut ab ipsis attente examinarentur, discussioni 
deinceps submittebantur in sessionibus collegialis laboris habendis a 
decem cretibus a studiis. 

Nulla fuit animadversio, qure perpensa non esset maxima cum cura 
atque diligentia. Hoc factum est etiam cum de animadversionibus ageba
tur inter se contrariis (quod non raro evenit), prre oculis habendo non 
solum earum pondus sociologicum (nempe numerum organorum consul
tationis ac personarum qure ipsas proponebant), sect prresertim earum 
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which directly concerned them all, and upon which it was necessary to 
reach a consensus. 

After a certain number of schemas were drafted by the study groups, 
the Supreme Legislator was asked to provide further guidelines with re
gard to the continuation of the work The norms given were as follows. 

The schemas were sent with an explanatory note to the Supreme 
Pontiff, who decided whether it was necessary to proceed with a consulta
tion. Once this authorization was obtained, the printed schemas were sub
mitted for an examination by the entire episcopate and other consultative 
organisms (namely, the discasteries of the Roman Curia, ecclesiastical 
universities and faculties and the Union of Superiors General). These or
ganisms were to give their opinions within a predetermined period of 
time, which was not to be less than six months. At the same time, the 
schemas were sent to the cardinal members of the Commission so that 
they could give their general or particular observations at this stage. 

The schemas were sent in the following order: in 1972 the schema on 
"administrative procedure"; in 1973, "sanctions in the Church"; in 1975, 
"sacraments"; in 1976, "procedure for the protection of rights or pro
cesses"; in 1977, "institutes of consecrated life through the profession of 
the evangelical counsels," "general norms,"  "the people of God," "the 
teaching office of the Church," "sacred places and times and divine wor
ship," and "patrimonial law of the Church." 

Without doubt the revised Code of Canon Law could not have been 
suitably prepared without the inestimable and continued assistance given 
the Commission by the bishops and conferences of bishops, who provided 
numerous and pertinent observations, especially of a pastoral nature. The 
bishops, in fact, wrote many observations, either general in nature, on the 
schemas taken as a whole, or particular ones on the individual canons. 

The remarks which were transmitted by the Sacred Congregations, 
the Tribunals and other organs of the Roman Curia based on their proper 
experience in the central government of the Church were also of great 
benefit. The same can be said for the scientific and technical propositions 
and suggestions made by Catholic universities and faculties, with mem
bers from various schools of thought and reflecting diverse mentalities. 

The study, examination, and collegial discussion of all the general 
and particular remarks which were received by the Commission made for 
a weighty and immense work, which was pursued for seven years. The 
Secretary of the Commission took great care to classify and synthesize all 
of the observations, propositions and suggestions. These, after having 
been transmitted to the consultors for careful study, were discussed again 
collegially in working sessions conducted by the ten study groups. 

Thus, all of the remarks received were examined with great care and 
attention. This same care was given even with observations which contra
dicted each other (which happened often). Consideration was given not 
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valorem doctrinalem ac pastoralem earundemque cohrerentiam cum 
doctrina et normis applicativis Concilii Vaticani II et cum Magisterio ponti
ficio, itemque, ad rationem specifice technicam et scientificam quod atti
net, necessariam ipsam congruitatem cum systemate iuridico canonico. 
Immo, quotiescumque de re dubia agebatur vel qurestiones peculiaris mo
menti agitabantur, tune denuo postulabatur sententia Em.morum Commis
sionis sodalium in sessione plenaria coadunatorum. Allis vero in casibus, 
attenta specifica materia de qua disceptabatur, consulebantur etiam Con
gregatio pro Doctrina Fidei aliaque Curire Romanre Dicasteria. Multre de
nique correctiones et immutationes in canonibus priorum Schematum, 
petentibus aut suggerentibus Episcopis ceterisque organis consultatio
num, introductre sunt, adeo ut nonnulla schemata evaserint penitus no
vata vel emendata. 

Retractatis igitur omnibus schematibus, Secretaria Commissionis et 
consultores in ulteriorem eundemque ponderosum incubuerunt laborem. 
Agebatur enim de interna coordinatione omnium schematum curanda, de 
tuenda eorum uniformitate terminologica prresertim sub aspectu tech
nico-iuridico, de redigendis canonibus in breves et concinnas formulas, ac 
denique de systematica ordinatione definitive statuenda, ita ut omnia et 
singula schemata, a distinctis ccetibus parata, in unicum atque omni ex 
parte cohrerentem Codicem confluerent. 

Nova ordinatio systematica, qure veluti sua sponte ex labore paula
tim maturescente orta est, duobus principiis innititur, quorum alterum 
spectat ad fidelitatem erga generaliora principia iam pridem a ccetu cen
trali statuta, alterum vero ad practicam utilitatem, ita ut novus Codex non 
sol um a peritis, sed etiam a Pastoribus, immo et a christifidelibus omnibus 
facile intellegi atque in usu haberi possit. 

Constat ergo novus Codex septem Libris, qui inscribuntur: De nor
mis generalibus, De Populo Dei, De Ecclesi<E munere docendi, De Eccle
siCE munere sanctificandi, De bonis EcclesiCE temporalibus, De 
sanctionibus in Ecclesia, De processibus. Quamvis ex differentia rubrica
rum qure singulis Libris veteris et novi Codicis prreponuntur, differentia 
quoque inter utrumque systema iam satis appareat, nihilominus multo 
magis ex partibus, sectionibus, titulis eorumque rubricis innovatio ordinis 
systematici manifesta fit. At pro certo habendum est novam ordinationem 
non solum materire et indoli proprire iuris canonici magis quam veterem 
respondere, sed, quod maioris momenti est, magis etiam satisfacere eccle
siologire Concilii Vaticani II iisque inde manantibus principiis qure iam ini
tio recognitionis fuerint proposita. 

Schema totius Codicis, die 29 iunii 1980, in sollemnitate Beatorum 
Apostolorum Petri et Pauli, typis editum, Summo Pontifici oblatum est, 
qui iussit ut illud definitivi examinis et iudicii peragendi causa singulis 
Cardinalibus Commissionis membris mitteretur. Quo magis autem in luce 
poneretur participatio totius Ecclesire in postremo quoque phasi laborum 
stadio, Summus Pontif ex decrevit alios so dales: Cardinal es et etiam 
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only to their sociological merit (namely, the number of consultative or
gans and persons who forwarded them) but most importantly to their doc
trinal and pastoral value, their coherence with the doctrine and guiding 
principles of the Second Vatican Council, and with the pontifical magiste
rium. Technically and scientifically, their coherence with the canonical 
system also had to be taken into account. Moreover, whenever a doubtful 
issue surfaced or questions of particular significance were raised, the car
dinal members of the Commission were asked for an opinion during one 
of their plenary sessions. In other cases, according to the matter under 
discussion, the Congregation of the Doctrine of the Faith and other dicast
eries of the Roman Curia were consulted. Finally, many revisions to the 
canons of the first schemas were introduced at the request or suggestion 
of the bishops and other consultative bodies, with the result that certain 
of the schemas were completely renewed or amended. 

Once all of the schemas had been reviewed, the Secretariat of the 
Commission and the consultors embarked upon yet another weighty task. 
It involved the internal coordination of the schemas, ensuring a consistent 
terminology especially of the technico-juridical aspect; the drafting of can
ons in concise and elegant formulations and finally definitively deciding 
on a plan so that all and each of the schemas prepared by the different 
study groups could cohere in a unique, articulate Code. 

The new plan, which emerged progressively as the work continued, 
is based on two principles, the first of which is faithfulness to the very 
general principles given at the beginning by the central committee, and 
the second of which is its practical usage, since the new Code must be ac
cessible not only to experts, but also to pastors and all the faithful. 

The new Code is made up of seven books, entitled: "General Norms," 
"The People of God," "The Teaching Office of the Church," "The Sanctify
ing Office of the Church," "The Temporal Goods of the Church," "Sanc
tions in the Church," and "Processes." Although the difference in the titles 
of each of the books in the old and new Code sufficiently points to the dif
ference between the two juridical systems, the novelty of the new system 
is more apparent when considering the parts, sections, titles, and rubrics 
of the new Code. The new arrangement is more attuned to the matter and 
nature of canon law than the old system, and more importantly, it is more 
in keeping with the ecclesiology of the Second Vatican Council and the 
consequent principles which were proposed at the outset of the revision. 

On 29 June 1980, the solemnity of the Blessed Apostles Peter and 
Paul, the printed schema of the entire Code was to be sent to each of the 
cardinal members of the Commission for their examination and definitive 
judgement. In order to greater emphasize the participation of the entire 
Church in the final phase of the work, the Supreme Pontiff decided to 
name new members to the Commission. The cardinals and bishops were 
named from the entire Church from the proposals of conferences of bish
ops or councils or groups of conferences of bishops. The members of the 
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Episcopos, ex universa Ecclesia selectos, Commissioni esse aggregandos 
- Episcoporum Conferentiis vel Consiliis aut Ccetibus Episcoporum Con
f ere ntiarum proponentibus - atque ita eadem Commissio hac vice 
adaucta est ad numerum 74 sodalium. Quiquidem, initio a. 1981 ,  quam plu
rimas miserunt animadversiones, qure deinde a Secretaria Commissionis, 
operam navantibus consultoribus peculiari peritia prreditis in singulis ma
teriis de quibus agebatur, accurato examini, diligenti studio et collegiali di
scussioni subiectre sunt. Synthesis omnium animadversionum una cum 
responsionibus a Secretaria et a consultoribus datis, mense augusto 1981 
ad Commissonis membra transmissa est. 

Sessio Plenaria, de mandato Summi Pontificis convocata, ut de toto 
novi Codicis textu deliberaret et suffragia definitiva ferret, a die 20 ad 
diem 28 octobris 1981 in Aula Synodi Episcoporum celebrata est, in eaque 
prresertim de sex qurestionibus maioris ponderis et momenti disceptatio 
instituta est, sed et de aliis etiam per petitionem decem saltem Patrum al
latis. Dubio in fine Sessionis Plenarire proposito, utrumne Patribus place
ret, ut post examinata in Plenaria Schema C. l. C. et emendationes iam 
inductas, idem Schema, introductis qum in Plenaria maioritatem obti
nuerint, prm oculis quoque habitis aliis qum datm fuerint, animadver
sionibus, atque perpolitione facta quoad stilum et latinitatem (qum 
onmia Prmsidi et Secretarim committuntur) dignum habeatur, quod 
Summa Pontifici, qui tempore et modo, qum sibi videantur, Codicem 
edat, quam primum prmsentetur Patres unanimo consensu responde
runt: placet. 

Textus integer Codicis hoc modo retractatus et approbatus, auctus 
canonibus schematis Legis Ecclesire Fundamentalis, quos ratione materire 
in Codicem inseri oportebat, atque etiam quoad latinitatem perpolitus, 
tandem rursus typis impressus est atque, ut iam ad promulgationem pro
cedi posset, die 22 aprilis 1982 Summo Pontifici est traditus. 

Summus Pontifex, autem, per Se ipsum, adiuvantibus quibusdam pe
ritis auditoque Pro-Prreside Pontificire Commissionis Codici luris canonici 
recognoscendo, huiusmodi novissimum Schema recognovit atque omni
bus mature perpensis, decrevit novum Codicem promulgandum esse die 
25 ianuarii 1983, anniversario scilicet primi nuntii, quern Papa Ioannes 
XXIII dedit de Codicis recognitione instituenda. 

Cum autem Pontificia Commissio ad hoc constituta post viginti fere 
annos arduum sane munus sibi creditum feliciter absolverit, iam Pastori
bus et christifidelibus prresto est ius novissimum Ecclesire, quod simplici
tate, perspicuitate, concinnitate ac veri iuris scientia non caret; insuper, 
cum sit a caritate, requitate, humanitate non alienum, atque vero chri
stiano spiritu plene perfusum, id ipsum externre et internre indoli Eccle
sire divinitus datre respondere studet simulque eius condicionibus ac 
necessitatibus in mundo huius temporis consulere exoptat. Quod si ob 
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Commission now numbered 74. At the beginning of 1981, they addressed 
many observations to the Secretariat of the Commission who, with the 
help of expert consultors, subjected them to thorough examination, care
ful study and collegial discussion. A complete synthesis of all the remarks 
and responses of the Secretariat and the consultors were given to the 
members of the Commission in August 1981. 

A plenary session was convoked on the order of the Supreme Pontiff 
to deliberate on the entire text of the new Code and to cast definitive votes 
on it. The session was held on 20-28 October 1981 in the Hall of the Synod 
of Bishops. There were discussions on six questions of particular impor
tance, as well as other questions which were proposed by at least ten Fa
thers. At the end of the plenary session the following question was 
proposed: "Whether it pleased the Fathers that the schema of the Code of 
Canon Law which had been examined in the plenary session along with 
the amendments already introduced, and with the changes adopted by ma
jority vote in the plenary session, without losing sight of the other remarks 
which had been proposed with regard to the improvement of the style and 
language of the text (which were to be entrusted to the president and the 
Secretary), was worthy to be presented to the Supreme Pontiff as soon as 
possible, so that he could, when and as deemed most appropriate, promul
gate the Code?" The unanimous response to the question was: yes. 

Thus corrected, approved and augmented by the canons of the Fun
damental Law of the Church (which had to be inserted due to the content 
of the material), and its Latin style further polished, the new Code was 
printed and presented to the Supreme Pontiff on 22 April 1982, for the pur
pose of promulgation. 

However, the Supreme Pontiff, assisted by certain experts, and ad
vised by the pro-president of the Code Commission, personally reviewed 
the entire final shema, and after careful consideration decided that the 
new Code would be promulgated on 25 January 1983; that is, on the anni
versary of the day that Pope John XXIII first announced the project of the 
revision of the Code. 

The Pontifical Commission constituted for this purpose has finally 
and successfully completed the difficult task entrusted to it after nearly 
twenty years. Today, pastors and other faithful have access to the new law 
of the Church which is characterized by its simplicity, its clarity, its ele
gance, and its authentic legal science. Furthermore, since it lacks neither 
charity, equity, nor humanity, and it is profoundly impregnated with the 
true Christian spirit, it has attempted to respond to both the external and 
internal nature given by God to the Church. At the same time it desires to 
provide for the contemporary conditions and needs of the world. But if, 
due to the dynamics which affect our human society, certain imperfec
tions in the law arise which necessitate a new revision, the Church pos
sesses such resources that, no less than in past centuries, it will be able to 
undertake the mission of revising the laws of its life. 
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nimis celeres hodiernre humanre societatis immutationes, quredam iam 
tempore iuris condendi minus perfecta evaserunt ac deinceps nova reco
gnitione indigebunt, tanta virium ubertate Ecclesia pollet ut, haud secus 
ac prreteritis sreculis, valeat viam renovandi leges vitre sure rursus capes
sere. Nunc autem lex amplius ignorari nequit; Pastores securis potiuntur 
normis, quibus recte sacri ministerii exercitium dirigant; hinc unicuique 
copia datur iura et officia sibi propria cognoscendi, et arbitrio in agendo 
via prrecluditur; abusus qui ob carentiam legum in disciplinam ecclesiasti
cam forte irrepserint, facilius exstirpari ac prrepediri poterunt; universa 
denique apostolatus opera, instituta atque incepta profecto habent unde 
expedite progrediantur et promoveantur, quia sana ordinatio iuridica pror
sus necessaria est ut ecclesiastica communitas vigeat, crescat, floreat. 
Quod faxit benignissimus Deus, Beatissima Virgine Maria, Ecclesire Matre, 
eius Sponso S. Iosepho, Ecclesire Patrono, SS. Petro et Paulo deprecatori
bus. 
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Now, however, the law can be unknown no longer; pastors have ac
cess to certain norms to help them in the exercise of the sacred ministry. 
Every individual may know his or her proper rights and obligations. Arbi
trary action is no longer possible, and the abuses which have perhaps 
been introduced into ecclesiastical discipline due to the lack of legislation 
can now be easily eradicated and prevented. Finally, the apostolate as a 
whole is able to progress since a healthy juridical order is indispensable 
for the ecclesial community to live, grow, and develop. May our most gra
cious God grant this through the intercession of the Blessed Virgin Mary, 
Mother of the Church, St. Joseph her spouse, Patron of the Church, and 
Saints Peter and Paul. 
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------- INTRODUCTION -------

Gaetano Lo Castro 

1. The underlying ideas 

Great works of legislation, which in modern times have taken the 
form of a code, not only reflect the juridical order of a society at a moment 
in time, but express and often promote ideal values that require a juridical 

205 



cc. 1-203 Bk. I. General Norms Lo CASTRO 

embodiment to be affirmed and become constitutive elements and models 
of behavior for that society. The more sublime those values have been, the 
more noble and worthy has been the result of the legislative endeavor. 
Such was the case with the Napoleonic Code of 1804, the first in modern 
times, which embodied the ideals of freedom and equality spread by the 
French Revolution. This has also been the case with the subsequent codes 
of the Western European states which emulated the example of the Napo
leonic Code in ambition, if not necessarily in content. Can we say the same 
about the codification of Church law? What are its underlying ideals? 

The practical purpose pursued by the ecclesiastical legislator with 
the promulgation of the CIC/1917 was clearly the systematic rationaliza
tion and simplification of the immense amount of legislative material ac
cumulated from the collections of decretals in the thirteenth and 
fourteenth centuries up to our own time. This was done by order of Pius X 
in the Motu proprio Arduum sane munus on March 19, 1904 (which es
tablished the pontifical commission entrusted with the task of preparing 
the Code), and in accordance with the wishes of many prelates and bish
ops since the time of Vatican Council I, that "universae Ecclesiae leges, ad 
haec usque tempora edita, lucido ordine distae, in unum colligerentur, 
amotis inde quae abrogatae essent aut obsoletae, aliis, ubi opus fuerit, 
ad nostrorum temporum conditionem proprius aptatis. " 1 If we wish to 
attribute meaning to those words, ifor abrogated laws are no longer within 
the realm of law, it would seem that the task of codifying had been re
duced to a reordering of the law then in effect, and of its sources of knowl
edge. And, in fact, as would also emerge later from the preface to the Code 
by Cardinal Gasparri, the primary intention of the legislator at the time 
was to make a compilation of canon law. The Code of 1917 could be con
sidered the last of the great compilations of canon law, 2 although it took a 
modern form distinct from any used in the past. Of course the 1917 Code 
was not a mere compilation. Indeed, it was not lacking in innovative spirit, 
if not always in the content of the provisions, at least in the meaning they 

1. Cf. AAS 36 (1903-1904), p. 550; also in the same sense, using the same words, the Ap. 
_Const. Providentissima Mater Ecclesia, with which Benedict XV, May 27, 1917, promulgated 
the Code. Regarding the codification of 1917 and its connections with Vatican Council I, cf. , 
among many others, F. RUFFINI, "La codificazione de! diritto canonico," in Studi in onore di 
V. Scialoja, vol. II (Milan 1905), also published in Scritti giuridici minori, vol. I (Milan 
1936), pp. 61- 96, in particular pp. 80ff; G. FELICIANI, "II Concilio Vaticano I e la codificazione 
de! diritto canonico,"  in Studi in onore di U. Gualazzini, vol. II, pp.  35-80; idem, 
"Lineamenti di ricerca sulle origini della codificazione canonica vigente," in Universita di 
Macerata. Annali della Facolta di giurisprudenza in onore di A. Moroni 24 (1982), pp. 207-
225; M. TEDESCHI, "La codificazione canonica. Problemi metodologici," in Il diritto 
ecclesiastico 103 (1992), pp. 1 13-125. 

2. Cf. A.M. STICKLER, "Sguardo storico sull'evoluzione de! diritto canonico," in 
L'Osservatore Romano, January 26, 1983, pp. 1-2; F.J. URRUTIA, "11 libro I: le norme generali," 
in fl nuovo codice di diritto canonico. Studi, Leumann (TO), 1985, pp. 36-37. 
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could assume when construed today in light of the system in which they 
were embedded. The codal form, in fact, was well-suited to form a rational 
"system" which expressed and imposed the legislator's comprehensive vi
sion of the legal world. In this sense, codes had already proven to be opti
mal instruments in the service of the dominant ideology in secular 
systems . 

For this reason, though not solely for this reason, it would have been 
thought that the time was right to reorganize the laws of the Church in a 
code, considering both its practical usefulness and the indirect benefits 
that would result from such a step. 

In fact, the objective of legislative unification and rationalization 
could have been sought in various ways . There were, after all, the illustri
ous precedents of the great collections of decretals in the thirteenth and 
fourteenth centuries. The practical concerns expressed by Gregory IX 
when promulgating the Liber extra were very similar to those that would 
inspire the modern code almost seven centuries later. 3 Indeed, consider
ing the prolonged esteem enjoyed by those collections, it was expected 
that the results of the new code would be no less significant. 

Furthermore, the consequences of the codification, which could be 
easily anticipated, should have given grounds for alarm: a strong move
ment toward centralization of the activity of producing laws (which 
reached its zenith in the Church with the establishment of the Commis
sion for the Authentic Interpretation of the Code, the prohibition of the 
Roman congregations' power to issue new general decrees, and the direc
tive for them to refer, if necessary, to the norms of the Code) ;4 a general 
decline in juridical science (which was reduced to a mere explanation of 
the legislative text); but most worrisome of all, the displacement of the 
center of formation of juridical experience from jurisprudence to legisla
tive activity. 

This last effect may have deeply influenced the very manner in which 
the law and its function are understood. In the Church, furthermore, this 
has been the most visible and specific consequence of the codification, 
since the other effect, the centralization of the production of norms, in 
which "the codification myth"5 has been at work, need not even be consid
ered a necessary consequence, but rather a natural juridical reflection of 
the theological development of the doctrine of ecclesiastical power. This 

3. Cf. Ap. Const. Rex pacificus, September 5, 1234, in Bullarium Rom. Pontificum 
amplissima collectio, III (Rome 1 740), p. 284; cf. A. POTTHAST, Regesta Pontificum 
Romanorum, I, 9694. 

4. Cf. BENEDICT XIV, mp Cum iuris canonici, in AAS 9 (1917), pp. 483ff. 
5. P. LOMBARDfA, "Codificaci6n y ordenamiento can6nico," in Escritos de derecho 

can6nico y eclesiastico del Estado, vol. V (Pamplona 1991), p. 171; idem, Tecnicajuridica del 
nuevo c6digo (una primera aproximaci6n al tema), ibid., pp. 219ff; cf. also the authors cited 
supra, in note 1 .  
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doctrine had its magisterial expression in the Const. Dogm. Pastor aeter
nus of Vatican Council I ,  which proclaimed the primacy of the Roman 
Pontiff, 6 an effect that would have occurred anyway, independently of the 
form adopted for the legislative task. 

The placement of the legislative act, rather than the jurisprudential 
one, at the center of ecclesiastical juridical experience has certainly not 
resulted in the subjection of one power to the other, because in the 
Church, jurisdiction and legislation are functions that stem from the same 
body (and thanks to this, the Church has eluded the problems in which 
many contemporary states have been involved). However, the response to 
the requirements inherent in that experience has been different from a 
methodological perspective. No longer is the jurisprudential approach 
used in the search for, and individualization of, fairness in a particular 
case (whose results may be used subsequently in similar or analogous sit
uations), but rather an authoritative determination of justice is made by 
means of an abstract decision. 

All of this may not seem entirely normal. According to the modern 
notion of law within some juridical entities (e.g., countries that follow the 
civil code), the legislator establishes justice precisely through an authori
tative, general, and abstract proclamation of law and rights, determining 
the manner and form in which they shall develop and live, while the judge 
cooperates from a subordinate position, fulfilling the work of the legisla
tor by recognizing the proclaimed rules and applying them to the condi
tions of real life. 

The Church, however, together with its associated tradition of schol
arship, has never failed to recognize the critical truth that the law, which 
establishes what falls to each (whether individually or collectively), is in 
essence constituted by God. It is therefore not surprising that the ecclesi
astical authority itself, when legislating, has always felt obligated to show 
that its proposals are not mere arbitrary and volitional propositions of 
rules nor innovative constitutions of juridical patrimonies, but, first and 
foremost exercises in recognition of a higher and more objective juridical 
dimension that operates on the level of history. For that same reason, the 
function of recognition of the law, in a manner we may broadly term juris
prudential, has prevailed in canonical juridical experience over the strictly 
legislative activity of proposing new imperative precepts. (This has been 
true for centuries, since the time of the decretals and the importance they 
assumed, precisely as vehicles for legislation, for the formation and elabo
ration of classical canon law.) 

This tendency has contributed to the peculiar connotation of stabil
ity enjoyed by the Church order through the firmness and preeminence of 
the principle on which it is founded and to which it continually refers. At 

6. Cf. F. RUFFINI, "La codificazione del diritto ecclesiastico," cit. p. 84. 
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the same time , however, and without inconsistency, it retains flexibility in 
the application of the law, which is inspired by caritas and benignitas . 
These are not speculative conceptual categories, but practical operative 
principles especially valuable in the practice of the judicial function 
which , by its very nature , is meant to provide a specific answer to a peti
tion for justice arising from an individual. In this way, the norm, and in
deed the whole order, utterly loses its ideological character in order to 
become an instrument of a two-fold "adaptation:" of the human person 
(necessitated by justice) to God; but also of God, who is benign and merci
ful, to the human person (the object of divine love). 

These fears of displacement were , therefore , more than well
founded insofar as this subtlety might have been destroyed through the 
prevalence of the normative proclamation of law, with its tendency to
ward reduction of juridical activity and the consequent atrophy of the ju
risprudential function. 

Nevertheless, the enthusiasm for codification and the faith in it over
came all reasonable misgivings, but even today it is not easy to say 
whether, on the whole , the advantages outweigh the disadvantages. 

On the other hand, there can be no question as to the magnitude and 
importance of the enterprise directed by Cardinal Gasparri and of the 
technical quality of his results. It was, without doubt, a work of high jurid
ical caliber which would have borne even greater fruit if it had been given 
greater elasticity ( either by some means compatible with the chosen for
mat or else in spite of it); if its most important norms had offered a mea
sure of flexibility in their content-in short, if it had not been confined, by 
wish of the legislator, 7 to a rigid framework impervious to the evolution of 
juridical experience that eventually determined its rapid aging and early 
death. 

Are the underlying ideas, purposes, and results of the CIC of the 
same order? It is agreed that the Code is "pernecessarium instrumentum 
. . .  quo debitus servetur ordo tum in vita individuali atque sociali, tum in 
ipsa Ecclesiae navitate ;"8 but such is the generic purpose of all codes 
(from which the Code of Canon Law could be distinguished, perhaps, in 
that it was presented as a "primarium documentum legiferum Ecclesiae"). 
However, the Code is not specifically characterized as such. 

It should be admitted that the obsolescence of many provisions in 
the CIC/1917, and their consequent unsuitability to represent, guide , and 
encourage the development of ecclesial life, could lead to a request for re
vision, and that this would have been difficult to achieve , for the reasons 
stated above, while still maintaining the pre-existing structure . The legis
lator preferred, therefore , a re-thinking of the normative structure as a 

7. Cf. supra, note 4. 
8. SDL, pars II, p. XI. 
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whole rather than of the norms themselves. Many of the norms, and cer
tainly all of the fundamental ones, have passed from the old to the new 
Code. It is as if this structure, in its complexity or, if one prefers, in its sys
tematic dimension and not solely in its individual constitutive elements 
(the norms), should be put at the service of a new idea: that they are func
tional or, to use the expression of John Paul II, "complementary" to the 
great pedagogic task of Vatican Council II.9 

Here, then, is where the ideological dimension, not nearly as con
spicuous in the CJC/1917, emerges with brilliant clarity to the extent that 
it has become possible to envision a new law, or a new way of making 
law. 10 

If we reflect on this fact and seek to explain it, we must first point 
out that it has not been imposed by a conception of the normative or codi
fying function of the Church distinct from that which has been in effect up 
to now (Vatican Council II). When John Paul II, in the above-mentioned 
Apostolic Constitution promulgating the Code, states that the Code, as 
"the Church's fundamental legislative document, . . .  must be regarded as 
the essential instrument for the preservation of right order both in individ
ual and social life and in the Church's zeal." When, in relation to its essen
tial function thus defined, he determines its necessary content to be 
constituted by the "fundamental elements of the hierarchical and organic 
structure of the Church," by the "principal norms which concern the exer
cise of the threefold office entrusted to the Church" and, finally, by the 
definition of "certain rules and norms of action,"11  he is by no means alter
ing the conceptual categories for understanding the norms or the need for 
them in the Church which is understood to be a "social and visible body": 
precisely to display its hierarchical and organic structure; organize the ex
ercise of its functions, especially those of sacra potestas and the adminis
tration of the sacraments; regulate the relations of the faithful according 
to the dictates of justice; and sustain, reinforce, and promote common ini
tiatives. 12 

We must ask ourselves what particular effect the "complementary 
nature" of the Code has had on the new legislation regarding the Council 
teachings. Although correct, it would be too vague to maintain that the 
law was intended to have an animating spirit, since that is inherent in all 
great council deliberations; or, conversely, that it was meant to provide an 
enforceable juridical skeleton for the work of the Council, which the 
Council fathers themselves did not intend to present. 

The innovations of the Council, which should have inspired the legis
lative work and constituted its "novelty," mainly referred (praesertim), as 

9. Ibid., p. XII. 
10. Cf. the authors cited supra, in note 2. 
11 .  SDL, ibid. 
12. Ibid. 
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certified by the Sacrae disciplinae leges, to ecclesiological doctrine, and 
were embodied in the doctrine of the Church as the people of God; of au
thority as service; of the relations between primatial power and collegial
ity, and between the universal Church and the particular churches as 
inspired by the principle of communion; of the universal priesthood of the 
faithful, with the related rights and duties, particularly those of the laity; 
and of the commitment to ecumenism. 

When considered from a juridical perspective, those innovations 
should be neither exaggerated nor underestimated. 

They should not be exaggerated because it is not true that these doc
trinal innovations were capable of destroying the law then in force. By vir
tue of the continuity characteristic of the law of the Church, those same 
innovations could have emerged from the pre-existing juridical structures 
or been added to them in a timely revision. Furthermore, some of them 
(e .g., authority as service, the attention to ecumenism, the very idea of the 
Church as God's people) can inspire wide visions of the Church and its 
mission, and constitute clear guidelines for the development of a juridical 
construct13 without giving rise to practical problems of justice, because 
they do not lend themselves to technical-juridical interpretation. Accord
ingly, if we focus on the empirical results obtained and recognize certain 
underpinnings (as, for example, the one referring to the title of book II, De 
Populo Dei), as well as the scant importance given to them in the life of 
the law, then the legislative innovations, though present, might seem not 
to be significant. 

Neither should the import of these innovations be underestimated, 
however. In fact, without Vatican II, we would not have the current blend 
of juridical and pastoral language reflected in, among other things, the 
large number of doctrinal definitions and propositions contained in the 
CIC, excessive even for a legislative text. 14 Likewise, the more developed 
vision of the relations between the universal Church and a particular one 
would not have been articulated, nor would the greater juridical impor
tance assigned to a particular church have been achieved as well through 
expanding the purview of its competence and making it complementary to 
universal legislation. That vision has prompted the legislator to invert the 
scheme of the CJC/1917, which was as closed and self-contained as the 
new Code is open to "continuous and up-to-date legislative production. " 15 

13. For the emphasis on the ecumenical dimension in the new Code, cf. P. RODRfGUEZ, "El 
nuevo c6digo de Derecho Canonico en perspectiva teol6gica," in Scripta theologica 15 
(1983), p. 763. 

14. For a rebuttal, cf. R. CASTILLO LARA, "Criteri ispiratori della revisione del Codice di 
diritto canonico," in La nuova legislazione canonica. Corso sul nuovo Cadice di Diritto 
Canonico (Rome 1983), p. 23. 

15. P. FELICI, "Comunita e dignita della persona," in Persona e ordinamento nella Chiesa. 
Atti del II Congresso Internazionale di diritto canonico, Milano 10-1 6 settembre 1973 
(Milan 1975), p. 13. 

21 1  



cc. 1-203 Bk. I. General Norms Lo CASTRO 

Moreover, the new Code is also more accepting of custom and the role of 
localities in implementing universal legislation, whether through integra
tion of normative acts and circumstances, including custom, or through 
exemption from their application. Finally, we would not have gained cer
tain new institutions, both with regard to the structure of the Church, in
cluding some at the constitutional level ( consider the Synod of Bishops 
and the personal prelatures), and with regard to the status of persons 
( consider the listings of the rights and duties of the faithful). 

Though we could continue enumerating other innovations, the rea
son for the codification still remains to be explained: that is, it remains to 
illuminate not the contingent historical circumstances, but the profound 
historical motive which forces itself on men, even on those endowed with 
relatively more responsibility or strength of personality, and acts through 
them and sometimes in spite of them. 

In this vein, others have already discussed the "technical option" and 
the "pastoral function of a prevalent introductory nature" of the new 
Code. 16 Certainly, codifying is one of the possible techniques of producing 
norms; useful, from a practical point of view, in achieving a perfect vision 
of the complete juridical order. As for its introductory value to the more 
complex world of norms, this is better conceived as an indirect result, 
however necessary it may have been, of the pedagogic options of the Sec
ond Vatican Council, especially on the theme of regulation of the exercise 
of power in the Church, than as a model for making laws. 

In discussing an approach to the Code, one must mention, in addi
tion to the consequences noted above which are ever-present, the dangers 
of "seeing the spirit of the law suffocated by its formulation as though by a 
process of crystallization," 17 as well as the deep ideological tendency to 
situate the legislator and the law issued by him at the center of the judicial 
world. This tendency expresses the widespread conception of the law as 
the manifestation of authoritative will and of the restraining force of insti
tutions and standards of conduct, a conception which is found commonly 
in juridical science and especially in canon law. This conception gives rise 
to the idea, which no one encourages today in light of the negative experi
ence with the CJC/1917 ,  and which many have rej ected outright 18 but 
which is still taken for granted in scientific discourse, that the law is syn
onymous with the Code, together with the added temptation to see all ju
ridical experience as contained in the Code. 

16. P. LOMBARDfA, "Codificaci6n y ordenamiento can6nico," cit., passim, in particular, 
p. 194. 
17. P. FELIC!, "Comunita e dignita della persona," cit., p. 13. 
18. Cf. P. LOMBARDIA, "Codificaci6n y ordenamiento can6nico," cit., p. 185; idem, Lecciones 

de derecho can6nico (Madrid 1984), p. 45. 
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Though it should be qualified it as quasi-official , one proof of how 
deeply rooted this idea was can be found in the preface of the CIC, which 
states that, after its promulgation, the law shall no longer be ignored; pas
tors shall possess secure norms; each of the faithful shall be aware of his 
or her rights and obligations; all possibility of arbitrariness in legal pro
ceedings shall be foreclosed; and abuses introduced into ecclesiastical 
discipline shall be extirpated and prevented from recurring, etc. 

Even if such statements were stripped of anything that might appear 
to be a justification of the final result, the underlying idea becomes appar
ent: not only has the Code enriched the juridical patrimony of the Church 
and of her faithful; not only has it broadened the horizons of law and jus
tice; but it is as though law and justice have been re-founded by the only 
process appropriate for that end; as if law and justice, previously in fact 
absent and suppressed, have at last prevailed in the life of the Church. It is 
as though the pedagogic pronouncements of the Council have been given 
negative potential, namely to attack the foundations of the previous codi
fication, attributing to juridical experience anarchy, abuse, and ignorance 
of its own rights and duties, but not the positive force of making law and 
explaining the goals of justice, for which a new codification has become 
necessary. Nothing else could expose so effectively the confusion (which 
is not just metonymical and therefore rhetorical, but substantive and real, 
at least in the mind of whoever conceived it) of the law with the Code, ac
cording to which the crisis of the CJC/1917 amounted to nothing less than 
the crisis of the law itself. 

In this ideological and cultural context, the legislator undertook the 
commitment to provide the Church with a revised code (in order to avoid 
arbitrariness, fight abuses, and furnish pastors with suitable norms for 
their ministry), in which the contributions of the Council could be embod
ied and made clear in the literal formulation of the norms, in their content, 
and in the systematic arrangement that the Council itself adopted. This, in 
fact, would not be inspired by Gaius 's tripartition (personae, res , ac
tiones), as was the 1917 Code, but rather by the idea of making more evi
dent, as far as possible (and it has not always been possible), the nature of 
the Church as the people of God, with the three functions (munera) of 
governing, teaching, and sanctifying. Thus, book II ( devoted to the Church 
as the people of God and to the regulation of the organization of the gov
erning function), book III (devoted to the teaching function), book IV (the 
sanctifying function, specifically through the sacraments), together with 
books V (on temporal goods), VI (on sanctions), and VII (on processes), 
underline the social dimension of the Church, although with special em
phasis shown by the themes discussed in them, and by the manner in 
which they are treated, on the new sensibilities of Vatican II. book I, for its 
part, entitled Normae generales (as it was in the CJC/1917) ,  does not con
template the sources of law (as it did in the CJC/1917 and as the title might 
lead one to think), but rather a collection of subjects whose common de-
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nominators are that they are regulated mostly from a technical-juridical 
perspective, and that they serve as a general preface to the more specific 
treatments found in the subsequent books. 

2. Composition and principal themes of book I 

Book I is comprised of 203 canons arranged under 1 1  titles (some of 
which are divided into chapters, which in turn are divided, in some cases, 
into articles). 

The provisions in this book can be grouped by subjects into three 
main themes: sources of law (tit. I-V, considered formally, procedurally, 
and substantively, but not organically, a perspective taken up in book II); 
the subject of the law and its juridical acts (tit. VI-VII); and the powers of 
government-legislative, judicial, and executive-together with the eccle
siastical office (tit. VIII-IX) . The provisions given in the final two titles, 
namely those concerning the acquisition and loss of a subjective right and 
the freedom from obligation due to the passage of time ( canonical statute 
of limitations), and those concerning the method of calculating time, are 
in actuality concerned with the juridical purview of these subjects which 
must be considered from a scientific point of view. 

In comparison with book I of the CJC/1917, also called Normae gen
erales, but concerned only with the sources of law, book I of the CIC is 
distinguished by regulating, in a greater number of canons, subjects that 
were, in the previous code, contained in other books (for example, sub
jects of the law and its juridical acts, government authority, and ecclesias
tical offices had been contained in book II, De personis of the CJC/1917, 
while the statute of limitations had been regulated in the last part of book 
III under a title devoted to the ways of acquiring ecclesiastical goods), or 
by regulating the same subject in a different form. 

Therefore, not only has there been an attempt to arrange the sub
jects according to a different systematic criterion, but also, in some cases, 
they have been supplemented with new legislative provisions, and in other 
instances they have been simplified, amended, or abrogated. 

In particular, elaboration has been given regarding the sources of 
law (understood in the broad sense), through the distinction of legal 
norms sanctioned by the legislative function (general laws and decrees, 
characterized by their generality) and legal provisions issued by way of 
administrative function, (singular administrative acts, in their various cat
egories, characterized by their singularity). This was done, moreover, in 
order to differentiate better the multiple functions of the unitary sacred 
authority so as to make it possible, on the one hand, to individualize the 
various entities exercising it, and on the other, to allow a more vigorous 
safeguarding of the rights of the faithful. 

214 



Lo CASTRO Introduction cc. 1-203 

In addition, several areas of canon law have been elaborated. To give 
only two examples: in the legal framework of the subjects of the law, 
through the anticipation and regulation of the phenomenon of private ju
ridical persons alongside that of public persons; and in the field of juridi
cal acts, through the establishment of liability for damages introduced in 
C. 128. 

The simplifications of canon law norms are numerous; we need only 
think of the regime governing the statute of limitations and the computa
tion of time to be convinced of this. Moreover, the amendments of the par
allel provisions of the CIC/1917  are quite numerous and found throughout 
book I (these will be noted in considering each title separately). 

The objectives pursued by the legislator in the composition of book I 
embrace a wide range. 

Among them, we must keep in mind, first and foremost, the systemic 
purpose that book I shares with the entire Code. Insofar as certain sub
jects and themes are juxtaposed with others that are unrelated, it would 
seem that the legislator had intended to collect in book I all that could not 
be suitably contained in the subsequent books. All the provisions of book I 
would thus seem to be omnino generalia, referring ad omnes partes codi
cis. 19 With a view to stating this fact in a positive way, it has been said that 
book I is like an invitation to the doctrine to construct "a truly general 
part" which synthesizes all the fundamental concepts which must be ap
plied to the various branches of the law. 20 

It has also been observed that book I collects the norms which are 
predominantly of a technical-juridical character, and which are proposed 
as the "basis of a reliable reading, a correct interpretation and, therefore, a 
fair application of the rest of the norms of the Code. "21  Once this technical 
obligation has been fulfilled, the legislator can move more freely in the 
subsequent books of the Code, to which he can then impart a marked ec
clesiological and pastoral character more in keeping with the spiritual na
ture of the Church. 

19. Cf. Praenotanda to the Schema canonum libri I de normis generalibus (Typis 
polyglottis Vaticanis 1977), p. 5. 
20. P. LOMBARDiA, Tecnicajuridica del nuevo C6digo, cit., p. 206. 
21. P.G. MARCUZZI, "Le nonne generali de! nuovo Codice," in L'Osservatore Romano, 

February 3, 1983; for analogous concepts, cf. G .  MAZZONI, "Le norme generali ,"  in 
E. CAPPELLINI (ed.), La normativa del nuovo Cadice (Brescia 1983), p. 27; V. DE PAOLIS
A. MONTAN, "II libro I de! Codice: norme generali (cann. 1-203). Presentazione," in n diritto 
net mistero delta Chiesa. A cura del Gruppo Italiano Docenti di Diritto Canonico, vol. I, 
2nd ed. (Rome 1986), p. 220. 
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3. An overall judgment 

Although the legislator's overall intentions may be clear, they are not 
always completely beyond question. 

First of all, a measure of doubt arises regarding the criteria govern
ing the allotment of norms among book I and the other books of the Code. 
In effect, to make a distinction between norms that contemplate institu
tions relevant to the whole Code (and are, therefore, omnino generalia), 
and those that contemplate only particular institutions does not seem to 
be a great finding for two reasons. First, even if such a distinction were 
technically feasible and substantively significant, it would still only have a 
descriptive function. It would lack any practical juridical import unless 
these first norms were also endowed with preeminence over all the oth
ers. Secondly, no such distinction has been established in actuality, or at 
least has not been rigorously established, in view of the fact that book I 
contains some very specific and particular norms while the other books 
contain some widely applicable ones: general norms, if you will, which ex
press principles that affect the entire juridical system, and whose consid
eration could not be omitted from the construction of a general part 
common to all Church law. 

Likewise, the distinction between book I as technical and juridical, 
and the other books as more pastoral or ecclesiological, as understood by 
the doctrine, produces more than a little confusion if this distinction is 
taken to mean that the juridical dimension is confined to book I, and that 
it is less apparent, or that it has been sacrificed or subordinated to other 
considerations, in the subsequent books. This confusion arises from the 
fact that a code cannot be anything other than juridical in its entirety, not 
just in one of its parts. Those parts that were not juridical in nature would 
either be extraneous to the law, and so would not have a reason to con
tinue to be included in the normative text; or else they would express a de
rivative aspect of law: coercive imposition. They would be, in other words, 
ecclesiological or pastoral, imposed by authority, and they would have 
breached the threshold of free doctrinal discussion. Moreover, this confu
sion further arises from the fact that, if the pastoral and spiritual were 
considered necessary for canonical laws, they would then have to affect 
all other normative aspects of the Church in addition to the one presented 
in book I, because the pastoral and spiritual are not manifested in the for
mulation or content of a norm, but in the ends it pursues and the means by 
which it does so. Thus, a technical norm that contributes to the affirma
tion of justice in ecclesial society is the proper and specific, the highest 
and noblest, expression in a particular sector of the spirituality of the 
Church Herself. Finally, it would be trivial, or rather erroneous, to think 
that the pastoral and the spiritual cannot arise from technical norms. 
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Even if those subjects that could threaten the desired pastoral and 
ecclesiological coherence were deleted from the various parts of the Code 
and collected in book I; even reduced to these terms, the systematic dis
course underlying the formation of book I would turn out to be very im
poverished in its consequences. Nevertheless, there are certain traces of 
this discourse in the preparatory works of the new code . Accordingly, the 
authority of the regime , which in the CIC/1917 was contained within book 
II, Heading V, De potestate ordinaria et delegata, has now been included 
in book I, De normis generalibus, ob generalem eiusdem applicationem 
in universo Ecclesiae iure.22 The same was said of the canons on juridical 
acts, offices, the statute of limitations, and the computation of time . 23 The 
legislator must have made use of much the same criteria when, upon re
ceiving into the Code the norms proposed by the Lex ecclesiae fundamen
tal is, he deemed it advisable to include in book I the norms on physical 
and juridical persons. 24 

Of course, just as the mere transferal of subjects from one part of the 
Code to another on the basis of motivations that arose in the course of 
preparatory works and which have been accepted by doctrine entails no 
important consequences, it also lacks any efficacy for a systematic or dog
matic reconstruction of Church law in a scientific way. The transferal 
arises, perhaps, from mere considerations of external harmony. 

Above all, though, if there is really any point to insisting on the sys
tematic argument, it should be applied to the whole Code , and not within 
each book. 

Here arise the greatest difficulties because , to give one example , 
subdividing the material concerning the subjects of law between books I 
and II (physical and juridical persons are discussed in book I, the rights of 
the faithful and the duties of the various entities and associations in book 
II), one could perhaps discover an explanation in the distinction between 
the regime of static positions of the Church (book I), and the regime of dy
namic positions (book II), or in other similar arguments. However, this 
would involve explanations which are overly subtle and academic and in
capable of revealing the inspiring principles of norms (which are neither 
works of doctrine nor expressions of scientific purposes). 

Returning to book I, the proximity of the treatments of the statute of 
limitations, the sources of law, the subjects of law and its juridical acts, 
and government authority and the juridical structures in which it is ex
pressed still leaves unresolved the fundamental problem, which is the fun
damental problem of every modern juridical system, of the re lation 
between the principle of authority (manifested in the sources of the law 

22. Cf. Praenotanda, cit., p. 7. 
23. Ibid., pp. 8-10. 
24. Schema Codicis of 1980 (cc. 96-120). 
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and the organization of power) and the principle of freedom (manifested 
in the conception of subjects of the law) : is authority or freedom the first 
principle, the prime mover of the juridical experience of the Church? In 
the interpretation of the norms and the various juridical institutions , 
which of the two principles should be consulted as the ultimate point of 
reference? 

An indication or a beginning of a solution to this problem may be 
glimpsed in the importance that the Code has granted to custom as well as 
to the custom contra legem, 25 as a manifestation of the juridical creativity 
of the Christian community, as a center of normative production distinct 
from that corresponding to the legislator, and as a "projection in the ca
nonical order of the shared responsibility 'common to all the faithful in 
the building up of the Body of Christ' (LG 32) . "26 There are other indica
tions of the position of persons in the order of the Church which have re
cently become highlighted, from the proclamation of the rights and duties 
of the faithful, considered as such and in the various ecclesial conditions, 
to the co-participation, on the basis of the common priesthood derived 
from baptism, and in functions of authority which were previously re
served to those anointed by ministerial priesthood. 

Nevertheless, these and other similar indications are not sufficient to 
undermine the traditional view which has been maintained, not without 
reason, for centuries: that the fundamental principle underlying the juridi
cal experience of the Church would be that of authority with its normative 
manifestations ; and that freedom, which, for that matter, is translated, 
practically speaking, into the responsibility or co-responsibility of all the 
faithful in "the building up of the Body of Christ" ( c . 208) , would take its 
strength from the light imparted or autonomy conferred by the authority 
through the norm, from which it ultimately derives . In short, the Church 
and its juridical order would be constructed on, and supported by, the 
norm and its dynamic (a dynamic undoubtedly attentive to the cause of 
persons) , not on the subject and its requirements , which would only be 
the object of juridical regulation, and not its point of reference. In this re
spect, a singular coincidence would occur with the most widespread con
victions of contemporary secular juridical science of a positivistic type. 

25. Regarding the problems related to that type of custom even before the Code now in 
effect, cf., J. FORNES, "La costumbre contra legem hoy, " in La norma en el derecho can6nico. 
Actas del III Congreso Internacional de derecho can6nico. Pamplona 1 0 -15  de octubre de 
1976, vol. I (Pamplona 1979), pp. 741-781 .  
26. P. LOMBARDiA, "Legge e consuetudine nel nuovo Codice," in Escritos de Derecho 

Canonico, vol. III (Pamplona 1974), p. 153; in addition to the works of this author cited in 
preceding notes, cf. idem, "Ley, costumbre y actos administrativos en el nuevo C6digo de 
Derecho Canonico, "  in Escritos . . .  , cit., vol. V, pp. 125ff; regarding the relationship between 
authority and freedom, cf. idem, "Libertad y autoridad en la Iglesia, "  in Escritos . . .  , cit . ,  
vol. III, pp. 471-501. 
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There is no lack of empirical reasons founded on positive canonical 
data, which may reinforce such an opinion. Moreover, the Code, both in it
self and as a means of constructing the juridical experience, supports 
such an idea. 

In particular, book I of the Code, due to its predominantly technical
juridical nature, may require a treatment of the relationship between norm 
and person-the most basic expression of the very problem of "juridic
ity, "27from the perspective of dogma, that is, in light of the principles 
established by positive law. The proximity in this book of aspects con
cerning the sources of law and of those relating to persons, and the re
evaluation, mentioned above, of certain institutions, from which a greater 
centrality of the personal element in the order would seem to result, could 
perhaps lead us to conceive of the legislator as the first (and authorized) 
person responsible for a new interpretation of dogma in this respect. 

Nevertheless, it is for the moment advisable, in the course of inter
pretation, to resist the temptation to attribute this dogmatic intent to the 
work accomplished by the legislator, even though there is some evidence 
for such an assertion. 

Excessive dogmatism, detrimental to juridical science, which, how
ever, has a specific tendency toward it, is out of place in the area of legis
lation, in which disproportionate attention to rational interpretation, and 
to abstract proclamation of principles, rights and duties, might lead one to 
think that, in considering these things, the law's mission (and the duty of 
whoever issues it) would be not just satisfactorily completed but fulfilled 
to perfection. Moreover the practical embodiment of those principles, in 
which the work of justice is made incarnate, would be secondary or self
producing if not entrusted to the extra ordinem activity of institutional 
bodies. 

As for the rest, the underlying problems that shape juridical commu
nities, those which determine ways of thinking and living, go beyond the 
dogmas frozen in legislative provisions, go beyond the legislator himself, 
and reach the very heart of juridicity, which should be attained with a sim
ilar efficacy (although for different purposes), by both the legislator and 
juridical science (which, if it takes into account its own function and dig
nity, cannot be reduced to mere exegesis, to become the mosca cocchiera 
of legislative will). 

For all this, the central problem of the juridical experience of the 
Church (and the same could be said of any entity founded on law), an ex
perience which is shaped by the Code but which also carries its own re
quirements (which the Code and the interpretation and application of its 
norms must take into account in every instance) continues to be the 

27. Cf. G. Lo CASTRO, "I.:uomo e la norma," in S. GHERRO (ed.), Studi sitl primo libro del 
Codex iuris canonici (Padova 1993), pp. 37-72, in particular, pp. 49ff. 

219 



cc. 1-203 Bk. I. General Norms Lo CASTRO 

search for a better balance and a more acceptable relationship , as much in 
normative provisions as in actual juridical experience, between the objec
tive normative dimension, or everything that is given in the Church (first 
of all, the Church itself) , and the subjective personal dimension, or that 
which is interpreted in the Church (and the subject who interprets it). 

An idea which is not juridical-dogmatic , but rather metajuridical and 
theological in the true sense of the words, can serve as a guide for the so
lution to this problem: the idea and the work of Redemption , to which end 
the Code is also directed, cannot be accomplished by man on the basis of 
a claim to primacy in a universe that denies the world, the Church, and ob
jective law, and denies the one who has constituted these things, enriched 
them, and animated them through the whole course of history ; but neither 
has God (much less the Church) wished to do so alone, without man, or at 
the cost of limiting his freedom. The mystery of grace and salvation, of the 
paths through which the former operates and the latter is performed, a 
mystery which has given meaning to the history of humankind and the 
Church as the history of the redemption of the free individual, thus condi
tions the juridical experience and the ways of conceiving of the law, and 
of effecting its progress in the most profound way. 
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1 Canones huius Codicis unam Ecclesiam latinam respi
ciunt. 

The canons of this Code concern only the Latin Church. 

SOURCES: c. 1 

CROSS REFERENCES: cc. 1 1 1-112, 214, 350 § 3, 383 § 2, 450 § 1, 476, 
479 § 2, 518, 846 § 2, 923, 991, 1015 § 2, 1021 

COMME NTARY ------

Javier Otaduy 

This canon restricts the CIC's application to the Latin Church. The 
Code excludes from its canons all matters concerning the juridical regime 
of the Eastern Churches, or to be precise, it affirms that these matters lie 
outside its competence (non respicit). Although there were many who 
supported it, the CIC declined to use this supreme declaration of its scope 
("Codex iuris canonici pro Ecclesia latina exaratus") as the general title of 
the Code. The compilers of the CIC did not do so for historical and other 
reasons related to the avowed purpose of the work, namely the revision of 
the 1917 Codex iuris canonici, which did not encompass a change of title. 

John Paul II promulgated the Codex canonum Ecclesiarum Orienta
lium (CCEO) in the Apostolic Constitution Sacri canones of October 18, 
1990. 1 This Code contains, in 1546 canons, a catalogue of subjects similar 
to that of the CIC, although in a different order and with a great many sub
tle differences. Thus two superior systems of norms, which are not mutu
ally complementary, form part of the canonical order, each tending to 
completion, whose common source and unity derive from the supreme 
power of the Church. Ever since the projected Fundamental Law of the 
Church2 (Lex Ecclesiaefundamentalis) was indefinitely postponed, there 
has been no prospect of a supreme, common, positive law of fundamental 
scope, since both regulatory systems embrace such fundamental norms. 3 

1. AAS 82 (1990), pp. 1033-1044. 
2. Cf. D. CENALMOR PALANCA, La Ley Fundamental de la Iglesia. Historia y analisis de 

un proyecto legislativo (Pamplona 1991), especially pp. 191-242. 
3. Ibid., pp. 101-109; and also 503-505, wherein are listed the cc. of the CIC which were 

derived from the projected work on the Fundamental Law of the Church. 
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1. The codification of Eastern Church law 

The idea of a separate Code of Eastern Church Law4 dates to the 
pontificate of Pius IX. By his order, G.B. Pitra undertook the first compila
tion (unfinished) of sources for Eastern law. During the preliminary work 
for the First Vatican Council, specific possibilities were proposed for the 
form such a Code could adopt, namely:5 a discipline shared by East and 
West; a common discipline for the West and another for all of the Eastern 
Churches; or one for the West and one for each of the Eastern Churches. 
The second option gradually came to be preferred. Several popes, Leo XIII 
in particular, encouraged many of the Eastern Churches to convene syn
ods for the purpose of systematizing the discipline then current in each 
Church. Those synods were approved in forrna specifica by the Pope and 
produced legislative sources which would prove to be essential in the fu
ture work of codification. 

The codification of Eastern Church law formally began at the direc
tion of Pius XI, who created a preparatory Commission of Cardinals in 
1929 to carry out the necessary historical and canonical studies, compile 
the sources, and formulate the initial outline of the Code. This Commis
sion carried on its enormous task of compilation until 1934. In 1935 the 
Pontifical Commission was created, with new membership and compe
tence.  This body was charged with writing the Code of Eastern Canon 
Law, a task completed in 1948. It was decided, however, to promulgate the 
Code by parts. More than half of the norms of the Code were promulgated 
in this way, including the canons relating to matrimonial law (Motu proprio 
Crebrae allatae, February 22, 1949),6 procedural law (Motu proprio Sollic
itudinem nostram, 1 .6 . 1950), 7 the law governing clergy, temporal goods 
and de verborum significatione (Motu proprio Postquam Apostolicis, 
KK.9. 1952),8 and the law of rites and persons (Motu proprio Cleri sancti
tati, June 2, 1957).9 

This legislative activity came to a halt during the sessions of the Sec
ond Vatican Council. In 1972, Paul VI created a new Commission, super
seding the previous one, to revise the Code of Eastern Canon Law with a 
view to making it more consistent both with the direction of the Council 
and with the genuine tradition of the East. In March, 197 4, the Commis
sion approved the principles governing the codification. 10 The Commis-

4. For a complete historical overview of the codification, one may consult the Praefatio 
of the CCEO in AAS 82 (1990), pp. 1047-1060. 

5. Cf. E. EID, "Le droit latin et Jes droits orientaux," in Ius canonicum 30 (1975), pp. 141-
142. 

6. AAS 41 (1949), pp. 89-119. 
7. AAS 42 (1950), pp. 5-120. 
8. AAS 44 (1952), pp. 65-150. 
9. AAS 49 (1957), pp. 433-600. 

10. Cf. Nuntia 3 (1976), pp. 3-10. 
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sion then drew up the text in eight partial drafts which were subjected to 
widespread consultation and redrafting. This work of revision and consul
tation resulted in the final draft of 1986, already divided into thirty titles, 
and which, with certain later amendments, was promulgated by John Paul 
II on October 18, 1990. The documentation pertinent to this process may 
be found in the journal Nuntia. 

There is undoubtedly a strong correspondence in the juridical treat
ment of subjects in the CIC and the CCEO (which makes it clear that the 
CIC was consulted as a background model), but there are also clear differ
ences in inspiration, organization, and content. The CCEO takes its inspi
ration not so much from the Eastern canonical tradition, weak and spotty 
as it is, as from the "sacred canons" of the first universal Councils and 
some of the great synods of antiquity. Both the second canon of the Coun
cil of Trullo (68 1) and the first canon of the Second Council of Nicaea 
(787) contain a catalogue of the sources of Eastern law. The purpose of 
drawing inspiration from the Christian antiquity of the East (and of the 
West, too, since these origins are common) is, nevertheless, more sym
bolic than real when we consider the whole body of codified subjects. As 
for its arrangement, the CCEO abandons the principle of organization by 
books and substitutes titles instead (thirty in all), which is much more 
fluid and has fewer pretensions to organizational exactitude. With respect 
to content, over and above the numerous minor distinctions, the CCEO 
emphasizes the different notions of organizational design exhibited by the 
two Churches. 

2. The Eastern Churches 

When we speak of two superior systems of legislation, we do not 
mean to say that such legislative systems constitute two institutional 
structures per se. Of course, the Latin Church would, because it has the 
structural unity inherent in the Patriarchate of the West; but the Eastern 
Churches do not really correspond to any single institution. Each of them 
is a ritual Church sui iuris (with its own leader and autonomy in matters 
of regime and discipline). All of them, however, adhere to a common ge
neric tradition, making possible the legislation of the CCEO, in which, 
moreover, there are numerous references to the particular legislation of 
each Church. 

If we follow the definition of the CCEO, a ritual sui iuris Church is 
"a group of Christian faithful united by a hierarchy according to the norm 
of law which the supreme authority of the Church expressly or tacitly rec
ognizes as sui iuris" (c. 27 CCEO). In turn, the rite would be the basic ob
j e ctive s upp ort of each autonomous ritual Church:  the liturgical, 
theological, spiritual, and disciplinary heritage that reflects, in each 
Church, the manner of living the Catholic faith ( cf. c. 28 § 1 CCEO). Thus, 
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the rite cannot strictly be identified with a ritual, autonomous Church, al
though there may be as many rites as there are ritual Churches sui iuris. 
The rites arise from five original traditions: the Alexandrian, Antiochian, 
Armenian, Chaldean and Constantinopolitan ( cf. c. 28 § 2 CCEO). These 
traditions constitute the basic orientations that encompass the twenty-one 
ritual Churches sui iuris, but they do not establish institutional ties 
among them. To avoid misunderstandings, it should be noted that occa
sionally these five original traditions are also called rites, and it is not un
common for this same expression ("rite") also to be used to denote the 
subjective condition of a believer in a ritual, autonomous Church. 

Ritual churches sui iuris differ among each other in their structural 
forms. The CCEO reduced this morphology to four types: patriarchates, 
major archepiscopal churches , metropolitan churches sui iuris, and 
other churches sui iuris dependent on the Apostolic See. Although they 
possess the self-determination inherent in an autonomous ritual church, 
they all differ in their juridical attributes. The autonomous Eastern 
Churches are: 11  those arising from the Alexandrian tradition: Coptic (pa
triarchate) and Ethiopian; those evolving from the Antiochian or Syro
Western tradition: Malankar, Maronite (patriarchate) ,  and Syrian; from 
the Constantinopolitan or Byzantine tradition: Albanian, Belarussian, 
Bulgarian, Greek, Italo-Albanian, Yugoslavian, Greek Melchite (patriarch
ate), Rumanian, Russian, Ruthenian, Slovak, Ukranian, and Hungarian; 
from the Chaldean or Syro-Eastern tradition: Chaldean (patriarchate) 
and Malabar; and from the Armenian tradition: Armenian (patriarchate). 

3. Interritual law 

It is wise to avoid two interpretations in particular of c. 1 of the CIC, 
both of which, in my opinion, are deficient. The first would be to evaluate 
that canon by territorial criteria, as if the "Latin Church" referred to in the 
canon were comprised of the faithful located in the territories of that 
Church. In fact, the law of the Latin Church, as it interacts with the law of 
the Eastern Churches, affects each believer singly at the level of the indi
vidual, wherever the person may be located: adhaeret omnibus. The same 
could be said of the CCEO. The second mistake would be to understand 
the formula in its literal sense. Canon 1 uses a categorical expression that 
does not permit exceptions and is less subtle than the ancient version of 
the CI C/1917 ("nisi de iis agatur, quae ex ipsa rei natura etiam Oriental em 
afficiunt") , and is, therefore, much less exact than that of the parallel 
canon of the CCEO ('nisi, relationes cum Ecclesia latina quod attinet, 
aliud expresse statuatur'). Although the purpose of c. 1 is to make the 

11 .  Cf. Annuario Pontificio (2003), pp. 1690-1692. 
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applicable exclusively to the Latin Church, the plain fact is that interrela
tionships never cease to arise, as was noted by some 12 during the codifica
tion work, in spite of their great effort to avoid them. 13 All of this will be 
clearly illustrated by referring to certain points of interritual law. 

The relevant interritual law is contained in the CIC; therefore, we 
shall not discuss the law of the CCEO that affects the faithful of the Latin 
rite nor those which govern the interritual relations of the faithful of dif
ferent Eastern Churches. The interritual law of the CIC addresses four dis
tinct legal situations: 

a) The most basic application of interritual law, i.e. , ascription to the 
ritual Church sui iuris, the complications of which are sketched by the 
rules of cc. 1 1 1  and 1 12. After ascription, the CIC recognizes the right of 
all faithful to worship God according to the norms of that rite (c. 2 14). 

b) The stable, pastoral care of the faithful of another ritual Church 
by the pastoral structures of the Latin Church, through episcopal vicars, 
personal parishes, or even priests ( or parishes) of that rite, appointed on 
the initiative of the Latin diocesan bishop and ascribed to him in some 
way, as established in cc. 383 § 2, 4 76, 4 79 § 2, and 518. This group of can
ons would constitute the most important assumption of what has been 
called "the right of interritual mobility." 14 This juridical design had already 
been presented in Christus dominus, 23. 

c) The participation of the faithful of the Latin rite in the sacraments 
of the Eucharist (c. 923) and Penance (in this case it is presented as a 
right: c. 991), celebrated in the manner of any Catholic rite. The minister, 
however, should celebrate them according to his own rite ( c. 846 § 2). The 
ordination by a Latin bishop of an individual of the Eastern Church rite is 
expressly prohibited, unless it is done with apostolic permission ( c. 1015 § 
2 and 1021) .  

d) Certain situations arising from the relationship between the Latin 
hierarchy and that of the Eastern Churches at the level of the College of 
Cardinals (c. 350 § §  1 and 3) and the bishops' conferences, to which bish
ops of another rite may be invited for purposes of consultation, and even 
allowed a deliberative vote, if the by-laws of that Conference permit it 
(c. 450 § 1). 

12. PCILT, Acta et documenta Pontificiae Commissionis CIC recognoscendo. 
Congregatio Plenaria diebus 20-29 octobris 1981 habita (Typis polyglottis Vaticanis 1991), 
pp. 584-585. 

13. Ibid., p. 588. 
14. W. AYMANS-K. MbRSDORF, Kanonisches Recht. Lehrbuch aufgrund des Codex Juris 

Canonici, I (Paderborn-Munich-Vienna-Ziirich 1991), p. 105. 
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Codex plerumque non definit ritus, qui in actionibus li
turgicis celebrandis sunt servandi; quare leges liturgicae 
hucusque vigentes vim suam retinent, nisi earum aliqua 
Codicis canonibus sit contraria. 

For the most part the Code does not determine the rites to be observed in 
the celebration of liturgical actions. Accordingly, liturgical laws which 
have been in effect hitherto retain their force, except those which may be 
contrary to the canons of the Code. 

SOURCES: c. 2; SCRit Resp. ,  8 mar. 1919 (AAS 1 1  [ 1919] 145); SCCoun
cil Resol., 14 feb. 1920 (AAS 12 [ 1920] 1 1 7-1 19); SCCouncil 
Resol., 10 iun. 1922 (AAS 15 [ 1923] 224-227) 

CROSS REFERENCES: cc. 834-839 

C OMMENTARY ------

Javier Otaduy 

The CIC states that it does not attempt to affect what we could call 
the liturgical-ritual legislation of the Church, which is, therefore, retained 
as effective, provided that it is not in contradiction with the Code. This 
liturgical-ritual legislation possesses a measure of autonomy, independent 
of disciplinary laws, and displays a clear internal cohesion. It would have 
been inappropriate and unnecessary for such legislation to be affected by 
the regimen of the Code. The old Code reached this same conclusion. 

It must be noted that c. 2 refers to leges liturgicae. In previous drafts 
it read normae liturgicae. This change apparently was not made to ex
clude liturgical customs from the scope of this canon. Since the CIC, at 
least in principle, removes all liturgical-ritual matter from its purview, it 
would be reasonable to think that such customs would have their own reg
imen, and not the one granted to them later by c .  5 .  Presumably, the 
change in terminology was made to give a more immediate indication of 
the legislative character of pontifical law, which such norms should have. 
This means that not all minor liturgical norms, which were quite common 
in the postconciliar period, are corroborated by this canon. Those norms 
presaged later liturgical books, or had an experimental or occasional func
tion, or were conditional interpretations or explanations depending on 
other regulatory documents. These were later restated in their entirety, 
and therefore repealed under the definitive liturgical books. Thus, perhaps 
with only a few exceptions, 1 the documents originating in the Consilium 

1. For example, the Directorium de Missis cum pueris (November 1, 1973). 
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ad exsequendam constitutionem de sacra liturgia are not covered by the 
concept of liturgical law presented in c. 2. On the other hand, the SCSDW 
itself made the concept of leges liturgicae equivalent to that of libri litur
gici in its interpretation of c. 2. 2 

1. Liturgical books3 

As we have seen, although c. 2 does not refer to liturgical books but 
rather to liturgical laws, it would be difficult to characterize correctly the 
concept of liturgical law without first understanding the historical use and 
function of liturgical books. At least from the high Middle Ages in the 
Western world (and something similar could be said of the Eastern 
Churches), the texts used in sacramental rites and the norms that guided 
the development of their celebration were incorporated into special books 
with a distinct canonical status. The compilation of these sacramental or
dines gave rise in the Western world to the Roman Pontifical and the 
Roman Ritual which comprise, respectively, the liturgical norms for the 
celebrations of the bishops and of the presbyters. Both the Pontifical and 
the Ritual were complex arrangements of documents rather than jointly 
published compendia; even today, a combined edition of the Pontifical and 
the Ritual does not exist, although it is being considered. In addition to the 
Pontifical and the Ritual, the Roman Missal, the Ceremonial of bishops, 
the Liturgy of the Hours, the Roman Calendar and the Roman Martyrol
ogy4 are also considered to be liturgical books, i .e . ,  liturgical laws, ac
cording to the language of c. 2. 

Following Vatican II, the liturgical books were completely reorga
nized. At present, the liturgical books are the following (I have used their 
date of issue, rather than their date of publication in the AAS): 

a) Missale romanum ex decreto sacrosancti oecumenici Concilii 
Vaticani II instauratum auctoritate Pauli pp. VI [et Ioannis Pauli 
pp. II] promulgatum: Ordo Missae, with the Institutio generalis Missalis 
Romani (typical 3rd ed, April 20, 2000), Ordo lectionum Missae (ed. alt. , 
January 21 ,  1981), Missale parvum e Missale Romano et Lectionario ex
cerptum (October 18, 1970), Ordo cantus Missae (June 24, 1972), Collectio 
Missarum de Beata Maria Virgine (August 15, 1986). 

2. SCSDW, September 12, 1983, in Notitiae 20 (1983), p. 540: . . .  libri liturgici vim suam 
retinent, ut ait can. 2 ipsius Codicis. 

3. A compendium of the norms dealing with liturgical reform can be found in 
R. KACZYNSKI (Ed.), Enchiridion documentorum instaurationis liturgicae, I (1963-1973) 
(Turin 1976), II ( 1973-1983) (Rome 1988). 

4. A useful work regarding the preceding, with a listing and systematization of the 
content of these books up to the year 1984, is A. CUVA, "I nuovi libri liturgici. Rassegna 
documentaria, " in Salesianum 46 (1984) , pp. 787-799, and also in Notitiae 2 1  ( 1985), 
pp. 394-408. 
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b) Pontificale romanum ex decreto sacrosancti oecumenici Con
cilii Vaticani II instauratum auctoritate Pauli pp. VI [ et Ioannis Pauli 
pp. II] promulgatum: De ordinatione episcopi, presbyterorum et dia
conorum (ed. alt., June 29, 1989), Ordo consecrationis virginum (May 31 ,  
1970), Ordo benedictionis abbatis et abbatissae (November 9, 1 970), 
Ordo benedicendi oleum catechumenorum et infirmorum et conficiendi 
chrisma (November 3, 1970), Ordo confirmationis (August 22, 1971), De 
institutione lectorum et acolythorum, de admissione inter candidatos 
ad diaconatum et presbyteratum, de sacra coelibato amplectendo (De
cember 3, 1972), Ordo dedicationis ecclesiae et altaris (May 29, 1977), 
Ordo coronandi imaginem Beatae Mariae Virginis (March 25, 1981) .  

c) Rituale romanum ex decreto sacrosancti oecumenici Concilii 
Vaticani II instauratum auctoritate Pauli pp. VI [ et Joann is Pauli 
pp. II] promulgatum: Ordo celebrandi matrimonium (March 19, 1969), 
Ordo baptismi parvulorum (May 15, 1969), Ordo exsequiarum (August 
15, 1969), Ordo professionis religiosae (February 2, 1970), Ordo initiatio
nis christianae adultorum (January 6, 1972), Ordo unctionis infirmorum 
eorumque pastoralis curae (December 7, 1972), De sacra communione et 
de cultu mysterii eucharistici extra Missam (June 21 ,  1973), Ordo paeni
tentiae (February 2, 1973), De benedictionibus (June 31 ,  1984). 

d) Caeremoniale episcoporum ex decreto sacrosancti oecumenici 
Concilii Vaticani II instauratum auctoritate Ioannis Pauli pp. II pro
mulgatum (September 14, 1984). 

e) Officium divinum ex decreto sacrosancti oecumenici Concilii 
Vaticani II instauratum, auctoritate Pauli pp. VI [et Ioannis Pauli 
pp. II] promulgatum, Liturgia horarum iuxta ritum romanum, with the 
Institutio generalis Liturgiae Horarum (ed. alt. ,  April 7, 1985), Ordo 
cantus Officii (March 25, 1983). 

f) Calendarium romanum ( ed. emm, April 20, 2000). 
g) De exorcismis et supplicationibus quibusdam (November 22, 

1998). 
h) Martyrologium romanum (2001) .  
An updated edition of the Martirologium romanum is not yet avail

able. 

2. Liturgical Laws 

When c. 2 refers to liturgical law, it is basically ref erring to "the rites 
to be observed in the celebration of liturgical actions. "  These rites, with 
their dual components (textual and ceremonial) are those included in the 
liturgical books that we have listed. This bold affirmation, however, re
quires two clarifications. The liturgical books, in their present version, 
cannot be considered ius stricte liturgicum, because, in addition to the 
rites and the ceremonial guide for celebration, they also contain numerous 
disciplinary norms and regulatory pastoral orientations, especially in their 
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Praenotanda and General Institutions. This tendency, noted even in the 
old liturgical legislation, has now increased considerably. Therefore, the 
range of potential conflict between the liturgical Ordines and the CIC has 
been expanded by this chapter. 

The second clarification, which highlights the same problem, is the 
perspective of the CIC regarding the contents of liturgical subjects. 5 In
deed, although c. 2 of the CIC excludes the rites of celebration from its 
legislative regimen, the truth is that, especially in book IV, the CIC has a 
strong influence on liturgical content, with much greater scope and thor
oughness than the former Code. It is not a question of regulatory instruc
tions for ritual (ius stricte liturgicum, as the commentators of CIC/1917 
put it), but of the fundamental juridical essence of the sacraments and of 
the sacramental rites. Notwithstanding, no matter how it is termed, this 
has marked effects on the liturgical dimension. Book IV, although often re
f erring to the liturgical books and particular liturgical norms, regulates 
and governs matters relating to the nature of the liturgy ( c. 837) and the 
juridical competence for its regulation ( c. 838) and, in greater detail, ev
erything pertaining to matter and form, the minister, the subject, and even 
the general outline of the celebration of each sacrament. 

Therefore, it is easy to note that both the present content of the CIC 
and that of the liturgical books cover a wide range of common themes, 
making the possibility of conflict between them much more likely. Conse
quently, those regulatory provisions of the Ordines that antedate the CIC, 
which "vim suam retinent, nisi earum aliqua Codicis canonibus sit con
traria" ( c. 2), may lose their effect. 

3. Variations in liturgical books 

In view of the above, a decree from SCSDW (November 12, 1983)6 

was required to direct the changes that had to be introduced in the liturgi
cal books. In fact, both the Code Commission and the Congregation had 
anticipated the need for such changes. Book IV of the CIC had been pre
pared with the Ordines in mind, but without forgetting that in Ordinibus 
liturgicis multae sunt normae disciplinares vel quae mixtae sunt, 7 and 
without completely abandoning the willingness to make correction. The 
Congregation, on the other hand, was aware that "les Praenotanda con
cement non seulement l'accomplissement ceremoniel des rites, mais tous 
les aspects pastoraux de la celebration et de la preparation a celle-ci. "8 

5. We discuss this topic in "Funciones de! C6digo en la recepci6n de la legislaci6n 
postconciliar," in Ius Canonicum 50 (1985), pp. 479-516, especially pp. 487-488. 

6. Notitiae 20 (1983), pp. 540-541 (Decretum), pp. 541-555 (Textus variationum), 
pp. 556-561 (Commentarium). 

7. Comm. 23 (1991), p. 143. 
8. P.M. GY, "Les changements dans Jes praenotanda des livres liturgiques a la suite du 

Code de droit canonique," in Notitiae 20 (1983), p. 556. 
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The variations affect 76 points of the liturgical books, especially the 
Praenotanda and the General Institutions, concerning matters in which it 
is difficult to distinguish adequately between the domain of liturgical law 
and that of disciplinary law. Through an ordering of these changes, the fol
lowing categories are established:9 a) A small number of cases where the 
provisions in liturgical books have been corrected, with a return to the 
former discipline (for example, making it obligatory, not merely optional, 
to administer the sacrament of anointing of the sick to those who have 
lost their vital signs and whose status, whether dead or alive, cannot be 
precisely determined). b) A relatively large number of directives in which 
the CIC has simplified the requirements of the liturgical books or has elab
orated on the reforms introduced in these books (for example, removal of 
certain limitations on eucharistic concelebration or celebration outside a 
sacred place). c) The new, stricter regimen to which general absolution 
without prior individual confession is subject, along with additional condi
tions and an emphasis on its exceptional nature. d) The inclusion in the li
turgical books of some canonical prescriptions which did not appear 
previously in the Ordines but which have been detailed in the CIC (for ex
ample, the authority to hear confessions or the conditions for the lawful 
baptism of children). 

9. Cf. Ibid., pp. 558-560. 
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Preliminary Canons c. 3 

Codicis canones initas ab Apostolica Sede cum nationi
bus aliisve societatibus politicis conventiones non abro
gant neque iis derogant ; eaedem idcirco perinde ac in 
praesens vigere pergent, contrariis huius Codicis praes
criptis minime obstantibus. 

The canons of the Code do not abrogate, nor do they derogate from, agree
ments entered into by the Apostolic See with nations or other civil enti
ties .  For this reason, these agreements continue in force as hitherto, 
notwithstanding any contrary provisions of this Code. 

SOURCES: c. 3; BENEDICTUS pp. XV, Alloc. ,  21 nov. 1921 (AAS 13 [ 1921 ]  
52 1-524); CodCom Resp. ad  c. 404, 26  nov. 1922 (AAS 15  
[ 1923] 128); CD 20; ES I, 18  §2  

CROSS REFERENCES: cc. 1 13 § 1, 232, 362, 377 § 5, 747, 793-800, 804-
805, 812, 1055 § 2, 1059, 1259, 131 1, 1401 

C OMME NTARY ------

Javier Otaduy 

The norm affirming the international agreements which the Holy See 
("the Apostolic See") enters into with political entities is particularly 
clear; indeed, it was even considered redundant by some. 1 The first part, 
which states that the canon does not abrogate or derogate these treaties 
(i.e . ,  does not abolish or amend them) would seem to be sufficient by it
self; and the second part of the canon, which reiterates that these treaties 
are to remain intact even if they should conflict with the CIC, would seem 
to be superfluous. All of these precautions have been motivated, naturally, 
by the international and contractual nature of such agreements, which are 
in no way subject to emendation by the internal law of one of the contract
ing parties. The regulation of these agreements adheres to international 
law. Treaty law is fundamentally governed by the principle of pacta sunt 
servanda. This principle protects the contents of the pact against unilat
eral denunciation by one of the parties. As a precaution against unreason
able rigidity, the clause, or better, the complementary principle, rebus sic 
stantibus, invalidates the agreement if the situation of one of the parties 
changes substantially. 

1. Cf. Comm. 23 (1991), p. 144. 
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1. The international character of the Holy See 

The juridical status of the Holy See is universally recognized to be in
ternational-with slight nuances in reasons and arguments, both in the 
realm of law and, above all, in the actual practice (ancient, typical, and 
prominent) of diplomacy as it is carried on by the Holy See. 2 Of course, 
this international character has its own peculiarities. The Holy See, al
though it has Vatican City as a token of its independence and international 
status, is not a state, nor does it enjoy the same kind of national and inter
national sovereignty that states have. In its international activity it repre
sents, defends and implements the interests of a much larger religious 
community, which is the Catholic Church. Moreover, it is not subject to 
the decisions of courts or international tribunals of arbitration for the res
olution of disputes or for the interpretation of decisions resulting from 
mediation. Yet these peculiarities, and others which might be cited as evi
dence, do not obscure the fundamental principle. In addition, there are 
certainly other international organizations that are not States or sovereign 
bodies (UN, FAO, UNESCO, European Community) which, nevertheless, 
have an international character and are fully qualified members of the in
ternational community. 

2. The nature of the agreements made with states 

The pacts ("agreements") referred to in c. 3 may differ widely in na
ture. There is no reason to exclude those agreements to which the Holy 
See is party that are not strictly the result of a bilateral agreement, nor 
diplomatic agreements of representation, from which no code of regula
tions arises but only the constitution of mutual relations. 3 Nevertheless, it 
is the bilaterally negotiated norms ( often termed concordats) that are of 
primary importance and that are contemplated in c. 3. Included among 
such agreements are those between the Holy See and political entities 
(States or otherwise) which govern matters affecting in some ways the in
terests of both parties. Their particular form and content do not matter 
much, provided they are entered into between the Holy See and the duly 
authorized representatives of that political entity. Nor is the name given to 
the agreement particularly important for these purposes: convention, pro
tocol, modus vivendi, agreement, etc.4 

2. Cf. S. FERLITO, L'attivita internazionale delta Santa Sede (Milan 1988). 
3. Cf. Annuario Pontificio (2003), pp. 1216-1240 (pontifical representatives to countries: 

nuncios, and apostolic delegates); pp. 1245-1270 (accredited diplomatic corps to the Holy 
See); pp. 1241-1244 (representatives of the Holy See to international governing bodies). 

4. For a concise and complete study on the characteristics of these concordats, their 
nature, juridical effects and interpretation, cf. J. GIMENEZ Y MARTINEZ DE CARVAJAL, "Los 
concordatos en la actualidad, " in Derecho can6nico (Pan1plona 1975), pp. 715-767. 
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For the reasons alleged above (i.e . ,  because the Holy See is not a 
State and because of the specificity of the subject matter of concordats), 
some authors doubt whether concordats are, strictly speaking, interna
tional treaties. However, it is, in fact, quite difficult to deny that they are, 
especially when one takes into account the juridical formalities of these 
pacts and the fact that the Holy See has signed the Vienna Convention of 
1969 on the law of treaties. 5 Nevertheless, these authors do not question 
the bilateral and "external" nature of the Code governing concordats. They 
do not, in other words, claim that it cannot be understood as law stem
ming from or subordinate to the petition of a state, but rather they main
tain that it is parallel and somewhat analogous to international law. 

3. Current juridical accords 

At present, the current concordats are:6 Germany (Baden, Bavaria, 
Brandenburg, Saxony, Saxony-Anhalt, Thuringia, Hamburg, Mecklenburg
Western Pomerania, Schleswig-Holstein, Prussia, Rhineland-Palatinate, 
North Rhineland-Westphalia, Lower Saxony, Saarland), Argentina, Austria, 
Bolivia, Brazil, Colombia, the Ivory Coast, Ecuador, El Salvador, Spain, 
France, the Philippines, Haiti, Hungary, Italy, Malta, Monaco, Morocco, 
Paraguay, Peru, Poland, Portugal, Dominican Republic, Switzerland (Argo
nia, Berne, Freiberg, San Gall, Lucerne, Ticino, Turgovia), Tunisia, Venezu
ela. In the last decade, in addition to numerous partial changes and the 
broadening of current juridical resolutions, the Holy See has completed 
new international agreements with the Ivory Coast ( 1992), San Marino 
( 1992) , Israel (1993) , Croatia (1996) , Kazakhstan (1998), Estonia (1999) , 
Lithuania (2000), Latvia (2000), the Slovak Republic, and Gabon (2001). 

Treaty activity between the Holy See and states has been extensive 
of late (more than forty agreements in the last thirty years). Especially 
noteworthy is the new willingness of the Church to enter into particular 
agreements without trying to achieve the comprehensiveness of the old 
concordats. This is even true in the case of new general agreements. No 
longer do they pretend to resolve every potential conflict once and for all 
through a rigid distribution of jurisdiction, 7 but rather they often leave 
open the possibility of subsequent revisions that may be more apt, without 
thereby destroying the juridical value of the original accord. 

5. Cf. S. FERLITO, L'attivita . . .  , cit., pp. 104-124. 
6. For the text of current agreements signed before 1980, cf. c. CORRAL SALVADOR-

J. GIMENEZ and MARTINEZ DE CARVAJAL, Concordatos vigentes, l and II (Madrid 1980). From 
1980 to 1995, cf. C. CORRAL SALVADOR-8. PETSCHEN, Concordatos vigentes, III (Madrid 1996). 
For concordats for the year 2000, cf. J.T. MARTfN DE AGAR, I concordati del 2000 (Vatican 
City 2001). 

7. Cf. P. LILLO, Concordato, 'accordi' e 'intese' tra lo Stato e la Chiesa Cattolica (Milan 
1990) , pp. 12-19, 147-156. 
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The words of c. 3 are very clear: they refer only to the agreements 
signed by the Holy See. Still, in any case we can ask whether accords be
tween the Catholic hierarchy ( diocesan and national) and political entities 
also fall under c. 3 .  When these conventions are an immediate conse
quence of the mandate granted by the original international pact, as we 
have just said, there is no doubt that they can be considered as part of the 
pact and follow the same rules. If, however, they are implementations of 
an international pact not immediately covered by the pact itself, or if they 
are mere norms agreed upon outside the international agreement, then 
they cannot be considered to be norms governed by the law of treaties or 
norms of international standing.8 It would be the obligation of the ecclesi
astical authority that concluded these minor agreements prior to the pro
mulgation of the CIC to initiate the bilateral revision of any agreement 
containing provisions contrary to those of the CIC. 

4.  The presentation of church-state relations in the CIC 

It follows logically from c. 3 that the canons of the Code constitute 
the internal law of the Church. We should say, however, that this need not 
prevent the existence in the Code of certain features which must govern 
such relations, as has rightly been stressed by one author. 9 In fact, the 
Code lays claim ("by divine ordination") to the moral personality of the 
Catholic Church and the Apostolic See (c. 113 § 1) as the foundation for 
the autonomy of their jurisdictional authority, and for their character and 
independence in the human community. The Church ( or those who have 
authority within it) also claim the freedom and the right to preach the Gos
pel and to render its moral judgment on any matter of human affairs 
(c. 747); to establish and direct schools (c. 800); to promote formation and 
education in the Catholic religion at all levels of education ( cc. 794, 804, 
805, and 812); to train its own ministers ( c. 232); to appoint and send papal 
legates ( c .  362) ;  to establish the matrimonial regimen for its faithful 
(cc. 1055 § 2 and 1059); to acquire, retain or sell temporal goods for the at
tainment of its own goals ( c. 1259); to punish with penal sanctions those of 
the faithful who commit delicts (c. 131 1) ;  and to judge its own cases 
( c. 1401) .  It is clear that each of these stipulations has the fundamental 
purpose of affirming the Church's autonomy before temporal powers, and, 
with this in view, they are formulated in the terminology of the Code as 
"inherent," "exclusive,"  "native," "original" freedoms and rights "indepen
dent of civil power." Rather than an actual presentation of the relations 

8. For a dissenting opinion, cf. T.I. JIMENEZ URRESTI, commentary on c. 3, in Salamanca 
Com. 

9. Cf. J. LISTL, Die Aussagen des Kodex Juris Canonici von 25. Januar 1983 zum 
Verhaltnis von Kirche und Staat, in Essener Gesprache zum Thema Staat und Kirche 19 
(1985), pp. 9-32 
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between Church and State, they provide the foundation for the establish
ment of such relations together with the Church's conviction that it has su
preme authority over its juridical code. Notwithstanding, it does contain 
certain canons that offer interesting nuances to guide such relations, for 
example, those canons that discuss the rights and duties of parents in the 
education of their children ( cc. 793, 796-799), or the new norm that warns 
against the future concession to civil authorities of any right or privilege 
whatsoever of election, appointment, presentation or designation of bish
ops ( c. 377 § 5). 
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Iura quaesita, itemque privilegia quae, ab Apostolica 
Sede ad haec usque tempora personis sive physicis sive 
iuridicis concessa, in usu sunt nee revocata, integra ma
nent, nisi huius Codicis canonibus expresse revocentur. 

Acquired rights, and likewise privileges hitherto granted by the Apostolic 
See to either physical or juridical persons, which are still in use and have 
not been revoked, remain intact, unless they are expressly revoked by the 
canons of this Code. 

SOURCES: c. 4; CodCom Resp., 29 maii 19 18; CodCom Resp. IV: 6, 2-3 
iun. 1918 (AAS 10 [ 1918] 346); CodCom Resp. 2, 16  oct. 1919 
(AAS 1 1  [ 19 19] 476); SCHO Resp. ,  26 nov. 1919; CodCom 
Resp. IV, 14 iul. 1922 (AAS 14 [1922] 527); CodCom Resp. IV, 
12  nov. 1922 (AAS 14 [ 1922] 662); CodCom Resp. ,  26 nov. 
1 922 (AAS 15  [ 1923] 128); CodCom Resp. I, 30 dee. 1937 
(AAS 30 [ 1938] 73); Prus pp. XII, Litt. Ap. Litteris suis, 1 1  
nov. 1939 (AAS 32 [ 1940] 41) ;  PAULUS pp. VI, Alloc., 1 4  ian. 
1964 (AAS 56 [ 1964] 193-197), PAULUS pp. VI, mp Romanae 
dioecesis, 30 iun. 1968, 10 (AAS 60 [ 1968] 379) 

CROSS REFERENCES: cc. 9, 36 § 1, 38, 76, 12 1-123, 192, 362 § 2, 396 § 2, 
509 § 1, 510 § 1, 526 § 2, 562, 6 16 § 1, 858 § 1 ,  
1019 § 2 ,  1 196 

C OMMENTARY ------

Javier Otaduy 

Canon 4 provides a textual formula different from that of c. 9, al
though the purpose of both is substantially the same: to affirm the general 
principle of non-retroactivity of the law and the exceptional principle of 
retroactivity when the law expressly establishes it. The perspective of the 
two canons is, however, slightly different. Canon 4 is concerned with the 
individual holder of an acquired right or privilege who may be affected by 
the new law, whereas c .  9 addresses the law itself in stating its desire to 
respect juridical precedents. There are also differences in the applicability 
of the two norms. Canon 4 concerns itself with the non-retroactivity rule 
that governs acts executed under the legal regimen previous to the CIC, 
whereas c. 9 is applicable, within its schema and simplicity, to any law. 
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1. Acquired rights 

For ideas relating to the non-retroactivity of the law which are obvi
ously also applicable to all that is stated here, see commentary on c. 9, as 
that is their natural place. 

Canon 4 takes the more classical doctrinal position as regards the 
non-retroactivity of the law : the possible retroactivity of a new law is lim
ited by the requirement to respect rights acquired in accordance with a 
previous law. An acquired right is one that results from a lawful act duly 
carried out under the authority of the previous law. Therefore, one cannot 
speak of expectations (abilities, faculties, powers or rights) anticipated or 
contained in the aforementioned law without there also being an act of ac
quisition . The acquired right ( ius quaesitum firmum) is thereby linked to 
the juridical aspect of the person by an act arising from the activity of the 
subject or by any other cause suitable for producing that act. The name by 
which such an act may be known can vary considerably: a law or a cus
tom, a regulation, the exercise of judicial or administrative authority, or 
the power of autonomy belonging to the interested party. 

The system of acquired rights, as a means of determining the scope 
of retroactivity of the law, is only one of the possible systems, and for a 
good number of authors it is not even the most appropriate. In their fine 
interpretations, the commentators on the former Code 1 already had mis
givings, as expressed in their commentaries to c . 4 CJC/1917 (a canon 
strictly parallel to c. 4 CIC), and many civil laws have ceased to use this 
system as a means of measuring the scope of the retroactivity of the law, 
abandoning it for a more objective evaluation . Rather than using the right 
acquired by the subject as the criterion, they focus on the act by which 
such right is alleged to exist. Thus it becomes unnecessary to decide 
whether the right was acquired at the time of promulgation of the new 
law; instead, one asks whether the original act was brought to completion . 

Among the reasons that support the change of perspective is the dif
ficulty in determining the concept of an acquired right . If we exclude in
nate or fundamental rights, all rights, it has been said, have been acquired 
or else they are not rights. This breadth and lack of precise limits on the 
concept encourages a diffuse and broad application of an acquired right, 
and thereby jeopardizes a just reform of the juridical order. 

It is agreed that all conceptual systems for measuring the retroactiv
ity of the law are relative and the retroactivity of acquired rights must be 
judged in this light. In fact, no abstract doctrinal theory is completely suc
cessful on this subject. All of them do, however, contribute sources of in
spiration and knowledge which, if they are judiciously combined, help to 
illuminate the workings of juridical practice. Even though it is relative and 

1. Cf. A. VAN HOVE, De legibus ecclesiasticis (Malines-Rome 1930), pp. 35-36. 
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of limited efficacy, the system of acquired rights has in its favor a strong 
tradition and a proven value which make it quite applicable and useful in 
wide areas of the law. It is not entirely true that an acquired right is the 
same as a plain right. It would be, if its acquisition were considered 
merely from the passive perspective ("that which is acquired," that which 
has fallen within a personal juridical patrimony) . In analyzing it from a 
more complete point of view, however, the active aspect of the acquisition 
must also be considered: someone is acquiring a right which is ascribed to 
that person as the result of an acquisitive activity in which the individual 
is in some way a leading participant (although he need not be the direct 
agent of the act). 

Clearly, this criterion cannot serve to define absolutely the nature of 
an acquired right, but it does offer some assistance in practice. No one 
doubts, for example, that juridical situations arising from a contract, or 
more generally from any juridical transaction based on freedom of choice, 
generate authentic acquired rights. Likewise, no one disputes that juridi
cal situations that strictly pendent a lege, (i.e . ,  that are granted directly by 
the law without the active participation of the subject, that is, without an 
act being provided to acquire them), do not constitute acquired rights. 
Thus, for example, legislation on age requirements, rights, and powers in
herent to the juridical condition of a cleric or religious person, the juridi
cal situations included within the legal structure of an office or institution, 
and relationships between positions (such as matters of precedence), etc. ,  
cannot be considered to be acquired rights, and may be affected by the 
new law. 2 Between such obvious examples, however, falls a wide range of 
situations which will tend more or less toward one conclusion or the 
other. 

Although c. 4 defines the sphere of operation of acquired rights for 
juridical situations prior to the enactment of the CIC, the Code itself also 
uses, not surprisingly, the notion of an acquired right to define legal situa
tions subject to its own enactment. It may be deduced that the Code's atti
tude toward rights acquired under its regime is very similar to the 
provisions of c. 4. Acquired rights are respected, or more precisely, there 
is a clear intention to respect them (cc.  38, 121 ,  122, 123, 192, 326 2, 562, 
616 § 1 and 1 196). In the sphere of administrative authority-not by law
the possibility of lawful detriment (and therefore, of legitimate retroactiv
ity) is recognized, provided there is an express derogatory clause ( cc. 36 
§ 1 and 38) . The CIC contains no clause which has express power to re
voke, and as such, a specific, typical acquired right, though some of its 
privileges may be expressly revoked, as we discuss below, could be the 
means by which acquired rights are secured. There is a provision in the 
Code (c. 192) which establishes very clearly, with respect to removal from 

2. One may consult two old replies of the Holy See on these situations: AAS 11 (1919), 
pp. 349-354 and AAS 14 (1922), p. 527. 
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office, that a contract constitutes grounds, which cannot be appealed, for 
acquired rights, with precedence over other grounds for acquired rights. 
The CIC accepts the creation of acquired rights in the field of public law 
proper to the ecclesiastical organization, such as the case of the cumula
tive right acquired by non-parochial churches to have a baptismal font 
( c. 858 § 1 ) ,  but it does not always consider other similar situations to be 
acquired rights, nor does it respect them in their full integrity: "Parishes 
are no longer to be united with chapters of canons. Those which are 
united to a chapter are to be separated from it by the diocesan bishop" 
(c. 510 § 1). 

2. Apostolic privileges 

According to c. 4, the privileges granted until the moment of promul
gation of the CIC by the Apostolic See fall under the same regime as ac
quired rights do: they remain intact if they are in use, unless they have 
been expressly revoked by the canons of the Code. These privileges are 
subject to the concept set forth in c. 76 § 1 :  "A privilege is a favor given by 
a special act for the benefit of certain persons, physical or juridical. "  We 
are, of course, within the sphere of singular acts. Situations which are 
beneficial or voluntarily granted, whose origin is in a law or a custom (al
though they may be generically termed privilegia clausa in iure), are not 
contemplated in c. 4, but in cc. 5 and 6 respectively as customs and laws, 
which in fact they are. Nor is stipulation a means of obtaining a privilege, 
but rather induces a presumption of the concession ( c. 76 § 2), although 
not necessarily an apostolic concession. In any event, the juridical situa
tion obtained by such stipulation is an acquired right and is subject to c. 4. 

Privileges that originate from an authority lower than the Apostolic 
See are not considered or protected as privileges by c. 4. However, noth
ing prevents their being retained ( c. 73) , insofar as they may be consid
ered acquired rights. 

The Code expressly revokes any privileges which might impede the 
freedom of a diocesan bishop to confer each and every canonry ( c. 509 
§ l); any exoneration from giving dimissorials granted to certain superiors 
of institutes of consecrated or apostolic life ( c. 1019 § 2); and any privilege 
that prevents the existence in each parish of only one parish priest or 
moderator ( c. 526 § 2). The Code reprobates any privilege which prevents 
the bishop from electing the priests he wishes to accompany him on the 
pastoral visit (c. 396 § 2). Reprobation, in addition to revoking the privi
lege, renders such conduct unreasonable in the legal sense and prevents it 
from being legitimately revived in the future. 
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§ 1 .  Vigentes in praesens contra horum praescripta cano
num consuetudines sive universales sive particula
res, quae ipsis canonibus huius Codicis reprobantur, 
prorsus suppressae sunt, nee in posterum revivis
cere sinantur; ceterae quoque suppressae habeantur, 

nisi expresse Codice aliud caveatur, aut centenariae 
sint vel immemorabiles, quae quidem, si de iudicio 
Ordinarii pro locorum ac personarum adiunctis sub
moveri nequeant, tolerari possunt. 

§ 2. Consuetudines praeter ius hucusque vigentes, sive 
universales sive particulares, servantur. 

§ 1 .  Universal or particular customs which have been in effect up to now 
but are contrary to the provisions of these canons and are reprobated 
in the canons of this Code, are completely suppressed, and they may 
not be allowed to revive in the future . Other contrary customs are 
also to be considered suppressed, unless the Code expressly provides 
otherwise, or unless they are centennial or immemorial: these latter 
may be tolerated if the Ordinary judges that, in the circumstances of 
place and person, they cannot be removed. 

§ 2. Customs apart from the law, whether universal or particular, which 
have been in effect hitherto, are retained. 

SOURCES: § 1 :  c. 5; SCCouncil Resol., 8 feb. 1919 (AAS 1 1  [ 1919] 280-
284); CodCom Resp. 6, 1 6  oct. 1919 (AAS 1 1  [ 1919 ]  4 77); 
SC-Council Resol. ,  14 feb. 1920 (AAS 12 [ 1920] 163-166); 
SC-Council Resol . ,  13 nov. 1920 (AAS 13 [ 1 92 1 ]  43-46) ;  
SC-Council Resol., 11  dee. 1920 (AAS 13 [ 1 92 1 ]  262-268) ; 
SCCouncil Resol., 1 1  dee. 1920 (AAS 14 [ 1922] 42-46); SCR 
Resp. ,  18-20 mar. 1922 (AAS 14 [ 1922] 352-353); CodCom 
Resp. ,  26 nov. 1922 (AAS 15 [ 1923] 128); SCCouncil Resol. ,  
13 iun. 1925, III (AAS 17 [ 1925] 538-540); SCDS Instr. Plures 
petitiones, 30 iun. 1932 (AAS 24 [ 1932] 271-272) § 2: cc. 106, 
5° et 6° , 136 § 1, 171 § 2, 346, 4 17  § 3, 441, 1 °, 462, 6°, 463 § 1, 
471 § 4, 476 § 5, 547 § 1, 730, 740, 83 1 §§ 2 et 3, 1041 ,  1 100, 
1234 § 1, 125 1 § 1, 1290 § 2, 1410, 1444 § 1 ,  1455, 3° , 1482, 
1502, 1519 § 2, 1535, 1555 § 1 ,  1805, 2080; SCCouncil Resol., 
14 feb. 1920 (AAS 12 [ 1920] 163-165) 

CROSS REFERENCES: cc. 23-28, 284, 396 § 2, 423 § 1, 438, 526 § 2, 527 § 
2, 952 § §  2-3, 1076, 1 1 19, 1263, 1276 § 2, 1279 § 1, 
1287 § 1, 1425 
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The application of c. 5 is confined to customs vigentes in praesens, 
i .e. , customs which are already in force or which at least are in the process 
of consolidation. It does not consider future customs. Moreover, it serves 
only to evaluate the relationship of such customs with the CIC. The legis
lator is not concerned here with other types of legitimacy or illegitimacy 
of custom (for example, no reference is made to the necessary adaptation 
of divine law, because this is not the appropriate place for such refer
ence), but only with the legitimacy or illegitimacy which arises from its re
lationship with "the prescriptions of these canons." For that same reason, 
customs concerning liturgical matters, which are governed by their own 
laws outside the Code are also not directly affected by c. 5, although we 
should add that custom may be introduced in this area, whose operation 
in light of the new law will have a regime analogous to that of c. 5. 1 

The requirements that shape a canonical custom (which is not mere 
de facto use) are set forth in cc. 23-28. To be precise, however, we must in 
this instance refer to the old canons under the title De consuetudine of the 
1917 Code, which constituted the immediate legal framework for the for
mation of these customs. It should be noted in regard to c. 28, the canon 
that addresses the derogation of customs, that c. 5 is clearly restrictive, 
i .e . ,  it includes as a norm what the old Code presented as an exception: 
"unless it is expressly cited the law does not revoke centenary or imme
morial customs nor does the universal law revoke particular customs."  
(The 1917 Code, by contrast, retained particular customs unless it specifi
cally provided otherwise. ) The revocatory regimen of c. 5 is more severe 
than that established for private future customs, and it was not accepted 
without argument within the codifying commission. 2 

Canon 5 lays out four types of customs in relation to the Code and at
tributes different effects to each of them: a) customs contra legem Codi
cis expressly reprobated by the canons of the Code; b) centennial and 
immemorial customs contra legem Codicis not expressly reprobated by 
the canons of the Code and therefore incapable of being suppressed; 
c) other customs contra legem Codicis not expressly reprobated ;  
d) customs praeter legem Codicis. Let us look more closely at these cases. 

1. A good study in relation to the CIC/1917 can be found in M. NOIROT, "La 'rationabilitas' 
des usages contraires aux lois liturgiques depuis la promulgation du Code de droit 
canonique," in L'Annee canonique I (1952), pp. 129-140. 

2. Cf. Comm. 23 (1991), pp. 144-145. 
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1 .  Contrary customs reprobated by canon law 

If a pre-CIC custom is opposed to a norm of the Code that reprobates 
that custom, the effects of its reprobation are absolute: such a custom, 
whether or not it is centennial, is suppressed and must not be permitted to 
revive. It is an application (or, if one prefers, a parallel provision) of the 
norm of c. 24 § 2:  "a custom which is expressly reprobated in the law is 
not reasonable." Reasonableness is the sine qua non which law requires of 
custom in order for custom to acquire the "force of law." Only a substan
tial change of circumstances could also change the effect of the reproba
tion and restore to juridical force a previously reprobated custom. 
According to Michiels, all condemnatory clauses implicitly contain a fur
ther prohibitive clause (i.e . ,  one that prohibits the future practice of the 
custom), which could be formulated as: "so long as the basis for the judg
ment of unreasonableness persists."3 

The mode of reprobation must be explicit; it must consist of the tex
tual formulation of the canon. There are six express instances of reproba
tion of custom in the Code: that reprobating any custom limiting the 
freedom of the bishop to elect the priests he wishes to accompany him on 
a pastoral visit ( c. 396 § 2); that reprobating any custom which permits 
more than one diocesan administrator to be appointed for a vacant see 
(c. 423 § l); that reprobating any custom which permits more than one par
ish priest or moderator in each parish (c. 526 § 2); that reprobating any 
custom which introduces new matrimonial impediments or which is con
trary to existing impediments ( c. 1076); that reprobating any custom which 
allows the administrators of diocesan goods to be exempt from rendering 
accounts annually to the bishop (c. 1287 § l); and that reprobating any cus
tom which does not provide that certain contentious and criminal cases be 
judged by a court of at least three judges (c. 1425 § 1). These instances of 
reprobation, which are clearly few in number and exceptional in nature, 
are the only ones addressed in c. 5. Still, these do not by any means consti
tute the only customs which a legislator may reprobate. All of the previ
ously reprobated customs remain reprobated, provided that a substantial 
change of circumstances has not come about, and of course nothing pre
vents the legislator from reprobating other customs in the future. 

2. Contrary centennial customs not expressly reprobated 

Customs contrary to the Code are also suppressed, but if they are 
not the subject of an express clause of reprobation, the effects of their 
suppression are different. Only reprobation makes their revival impossible 

3. Cf. G. MICHIELS, Normae generates iuris canonici, II (Paris-Tournai-Rome 1949), 
p. 155. 
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("nee in posterum reviviscere sinantur"). Moreover, among those abro
gated customs which are merely contrary to the canons of the Code, cen
tennial and immemorial customs (those customs which at the time of the 
promulgation of the Code had existed for one hundred years or for such a 
long period of time that their origin is impossible to ascertain) have a spe
cial status. Although as a general rule the CIC considers these classes of 
customs to be suppressed, it does allow for their toleration in certain cir
cumstances. 

For this to occur, the local Ordinary must first determine that the 
custom cannot be suppressed. This determination must be communicated 
through a decree of tolerance4 or at least through some act of jurisdiction 
which, although it may have a different immediate purpose, sufficiently 
certifies tolerance of the custom. Juridical decrees or acts of tolerance do 
not constitute legislative acts, but rather the exercise of executive author
ity. As c. 5 states, they emanate from the "Ordinary" and not from the "leg
islator. " We are not talking, therefore, about an internal element of the 
custom as a source of law (it is not the consensus legislatoris ), but rather 
about an indispensable requirement for its validity, though it external to 
the custom itself. 

Tolerance of a custom presupposes the acceptance of a usage which 
is in some way wrong. It need not be understood that the usage is intrinsi
cally wrong (then it would have no juridical meaning whatsoever), but 
rather that it contains a certain juridical inconsistency, precisely because 
it is contrary to universal law. It cannot properly be said5 that tolerated 
customs are abrogated or suppressed per se and maintained only with de 
facto status. Tolerance is not compatible with abrogation. Such customs 
are norms included in the juridical order with the force of norms them
selves, although they may have a particular status. Centennial customs 
may be contra ius Codicis because the Code has introduced a new pre
scription by which a custom that had until then been considered praeter 
ius is now considered to be opposed to the Code, or because that custom 
had already been established to be contra ius prior to the promulgation of 
the Code. Nor should we restrict the scope of tolerance to these instances 
alone.6 

The practice of tolerating a non-reprobated centennial custom de
pends on multiple factors. The prestige and intention of permanence and 
immutability enjoyed by the CJC/1917, especially in the first decades of its 
existence, for example, caused few decrees of tolerance to be issued. 

4. Regarding the norms of the CJC/1917 one may consult a decree of tolerance of Card. 
Suhard (Paris) on the immemorial, non-reprobated, customary manner of performing 
"l'ondoiement" (Baptism of urgency), in Semaine religieuse de Paris, May 31,  1947, p. 705, 
cited by M. NOIROT, "La 'rationabilitas' des usages . . .  ," cit. ,  p. 134, note 16. 

5. To the contrary, A. VAN HOVE, De legibus ecclesiasticis (Malines-Rome 1930), pp. 60-
61. 

6. For an undertaking of this type, cf. G. MICHIELS, Normae generates . .. , cit. ,  pp. 105-106. 
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Often Ordinaries would have recourse to the Holy See when in doubt con
cerning the possibility of eliminating a custom, and the Congregations 
usually replied negatively7 or very cautiously.8 Indeed, this happened so 
regularly that a dubious principle became established in practice: if an Or
dinary was unsure whether a custom could be maintained, he thereby 
plainly admitted that the said custom might be suppressed. This practice, 
in fact, caused fewer dubia to be presented to the Congregations. This 
tendency was also favored by two complementary trends that have made 
their way progressively into the sphere of canon law: a less strict con
struction of written law which is no longer conceived as an inviolable 
space as it was, and reasonably so, following the promulgation of the 1917 
Code, and a revived awareness of the authority of diocesan bishops as of
ficials capable of making their own judgments regarding the tolerance of a 
centennial or immemorial custom. 

3. Other non-reprobated contrary customs 

Canon 5 establishes that these customs may be suppressed or abro
gated "nisi expresse Codice aliud caveatur." Only centennial or immemo
rial customs have the privilege of prevailing over the Code (that is, they 
may be tolerated). The rest of the contrary customs, in order to preserve 
their juridical force, must be explicitly accepted by the Code itself. This 
occurs in several passages in the Code, which present the custom as a 
norm which universal law respects as an alternative distinct from the law 
(nisi ex consuetudine aliud constet, salvis consuetudinibus: see cc. 438, 
1263 and 1279 § 1). The general application of ius particulare, under the 
same circumstances, produces identical effects, because custom is the 
source of private law. This happens frequently in the CIC, although the im
mediate context must always be examined in order to determine whether 
the legislator intended to include the custom in the scope of the expres
sion. (He does not do so, for example, in discussing praescripta iuris 
particularis.) 

There are also instances in which the CIC refers to a custom without 
explicitly noting that it is contrary or an exception to the Code. Instead, it 
is characterized as a directly applicable norm no different than other 
sources of private law ("iuxta legem particularem aut legitimam consue
tudinem": see cc. 284, 527 § 2, 1119 and 1276 § 2), or as a suppletory norm 
of the law (ubi desit lex: see c. 952 § §  2 and 3). These types of customs are 
not directly governed by c. 5 § 1, since they are not exceptionally admitted 
contrary customs, but rather customs in accordance with the law, i.e., 

7. Cf. AAS (1918), p. 170; (1919), p. 479; (1921), p. 46; pp. 262-268; (1922), pp. 252-253; 
(1924), pp. 400-403. 

8. Cf. AAS (1925), pp. 538-540. 
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specific means of complying with the meaning of the written law, or, if one 
prefers, customary norms promoted or provided by the law itself. A cus
tomary norm in accordance with the law, however, clearly operates 
throughout the entire range of juridical legislation and is not limited to 
these instances. 

4. Extralegal customs 

The uniformity of universal discipline brought about by the CJC/1917 
led a good deal of canonical doctrine to conclude, in spite of its silence on 
the point, that the old Code abrogated universal custom praeter legem 
Codicis. Paragraph 2 of c. 5, therefore, puts an end to a situation which 
was a source of doubt under the CJC/19 17. Now it is expressly stated that 
extralegal customs which are currently in force continue in effect, be they 
private or universal. The content of c .  5 § 2 is, moreover, implicitly con
tained in c. 19, which establishes substitute criteria for the resolution of 
those cases for which "there is not an express provision of either universal 
or particular law, nor a custom." 
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1 ° "Codex Iuris Canonici" anno 1917 promulgatus; 
2° aliae quoque leges, sive universales sive particu

lares, praescriptis huius Codicis contrariae, nisi 
de particularibus aliud expresse caveatur; 

3° leges poenales quaelibet, sive universales sive 
particulares a Sede Apostolica latae, nisi in ipso 
hoc Codice recipiantur; 

4° ceterae quoque leges disciplinares universales 
materiam respicientes, quae hoc Codice ex inte
gro ordinatur. 

§ 2 .  Canones huius Codicis, quatenus ius vetus referunt, 
aestimandi sunt ratione etiam canonicae traditionis 
habita. 

§ I .  When this Code comes into force, the following are abrogated: 
1 ° the Code of Canon Law promulgated in 1917; 
2° other laws, whether universal or particular, which are contrary to 

the provisions of this Code, unless it is otherwise expressly pro
vided in respect of particular laws; 

3° all penal laws enacted by the Apostolic See, whether universal or 
particular, unless they are resumed in this Code itself; 

4 ° any other universal disciplinary laws concerning matters which 
are integrally reordered by this Code. 

§ 2. To the extent that the canons of this Code reproduce the former law, 
they are to be assessed in the light also of canonical tradition. 

SOURCES: § 1: cc. 6, 1 ° , 5° et 6° , 489; Cod Com Resp. II, 3 ian. 1918; Cod
Com Resp. III, 17  feb. 1918 (AAS 10 [1918] 170); SCHO Deer. 
Cum in Cadice, 22 mar. 1918 (AAS 10 [1918] 136); CodCom 
Resp. ,  30 mar. 19 18; SCCong Deer. Proxima sacra, 25 apr. 
1918 (AAS 10 [ 1918) 190-192); SCR Deer. Ad normam cano
nis, 26 iun. 1918 (AAS 10 [ 19 18] 290); SCCong Resp. ,  22 feb. 
1919 (AAS 1 1  [ 1919] 75-76); SCHO Resp., 26 nov. 1919; Cod
Com Resp. II, 24 nov. 1920 (AAS 12 [ 1920] 573) ; SCR Deel. , 
26 oct. 192 1, III (AAS 13 [1921 )  538); CodCom Resp. ,  26 nov. 
1 922 (AAS 1 5  [ 1923] 128); SCCouncil Resol . ,  9 iun. 1923 
(AAS 17  [ 1925]  508-5 10) ;  CodCom Resp . ,  13  dee.  1923 
(AAS 16 [ 1924) 609); SCHO Deer. Supremae Sacrae, 13 iul. 
1930 (AAS 22 [1930] 344); Prine. prooemium § 2: c. 6, 2°-4° 

CROSS REFERENCES: cc. 19-21 ,  335, 344, 2°-3°, 346 § §  1-2, 348 § 1, 
349, 359, 360, 569, 997, 1403 § 1 
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The intention of this canon is to establish the regulations to be ap
plied to the pre-CIC laws. Although c. 6 always refers to laws, the inten
tion of the canon and the circumstances under which it was developed 
allow one reasonably to deduce that it is not referring to law in the strict 
sense of the word, but to all written norms issued by ecclesiastical author
ity. Indeed, the Schemata of this canon, in 1 ° and 2°, deliberately1 made 
reference to norms, including any positive rule found in canon law in a 
broad sense (with the exception of customs, whose regime had already 
been regulated in c. 5). Following this interpretation, not only laws predat
ing the Code are abrogated by c. 6, but also other legal documents, even if 
they are not laws strictly speaking, if the law which they illustrated, devel
oped, urged or interpreted is abrogated. If they are independent, non
executory norms, they will have to be treated, for purposes of c. 6, as if 
they were laws. 

We should also say that the perspective of c. 6 is different in the two 
Codes. Compared to that of the CJC/1917, which attempted a nearly com
plete revocation of previous norms ( one would have thought that all disci
plinary laws which were not either explicitly or implicitly included in the 
Code had utterly lost their force), that of the CIC, as we shall see, is less 
concerned to abrogate en masse the ius vetus that predates the Cle. We 
shall consider below the four grounds for abrogation presented in c. 6 as 
well as the interpretative norm for the old law. 

l .  The abrogation of the CIC 191 7 (§ 1, 1°) 

Although the mandate of the codifiers was to reform or revise the old 
Code, it is obvious from the formal juridical point of view that the result 
has been the complete substitution of one Code for the other, with the im
mediate consequence of the abrogation of the CJC/1917, as indicated in 1 °. 
Moreover, the scopus primaries is not, as it was then, the codificatio 
iuris. 2 The primary purpose now is to modify the law, since we already 
have a codification to use as a point of departure. Thus, "in contrast to c .  6 
of the CJC/1917, c. 6 of the CIC does not affirm its intention to conserve, 
in general, the previous discipline; indeed, one of its principal objectives 
has been to modify legislation in order to accommodate it to the enact
ments of the Second Vatican Council. "3 

1. Cf. Comm. 23 (1991), p .  120. 
2. A. VAN HOVE, De legibus ecclesiasticis (Malines-Rome 1930), p. 66. 
3. P. LOMBARDiA, commentary on c. 6, in Pamplona Com. 
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2. The abrogation of the laws contrary to the CIC (§ 1, 2°) 

The rest of the laws (universal or particular) are also abrogated if 
they are contrary to the Code. With regard to particular law, a restriction 
analogous to that governing particular custom has been enacted. Canon 6, 
2° makes a general rule which c. 20 established as an exception in matters 
relating to revocation of particular law-"a universal law, however, does 
not derogate from a particular or from a special law, unless the law ex
pressly provides otherwise. " The exception, according to c. 6, is that the 
contrary particular law remains in force, which occurs when the Code ex
plicitly provides for it. Clauses that expressly protect a particular law or 
particular law in general (through the formulation, "nisi lex particularis 
aliud caveat," or others such as this) are found in several places in the 
Code (cf. , e.g., cc. 288, 482 § 1, 553 § 2, 1470 § 1, 1561, 1653 § 1). There are 
many other provisions in the CIC concerning the efficacy of the law and of 
particular law even when they are not expressly indicated as exceptions, 
but as legislative norms in which the Code subordinates its norm to a par
ticular norm, or even promotes the efficacy of particular law. 

The universal law, as we discuss below, can be revoked indirectly, 
without being directly contravened, through a complete reorganization of 
the subject matter of the law. This is, moreover, the most common means 
of revoking universal law. It does not happen thus with revocation of par
ticular law, which is abrogated only with respect to what is opposed to or 
incompatible with the prescriptions of the Code. Logically enough, c. 6 
also does not affect particular praeter Codicem legislation. Typically, the 
particular law is only partially revoked in specific and well-defined norma
tive instances. 

The application of c. 6, 2° after the promulgation of the CIC has been 
uneven, especially as regards pontifical particular law. It has, on occasion, 
been abrogated by reason of contradiction with the Code;4 sometimes, 
however, the particular contrary discipline has been maintained;5 and 
there are even instances of compromise solutions.6 Regarding the ius pro
prium of the institutes of consecrated life and the societies of apostolic 
life, there is a Decree of the SCRSI (February 2, 1984)7 by which supreme 

4. Cf. AAS 76 (1984), p. 299: The Rescript ex audientia of the Secretary of State, January 
19, 1984, which abrogates the mp Romanae dioecesis, June 30, 1968, on the provision of 
benefices in Rome. 

5. Cf. X. OCHOA, Leges Ecclesiae VI, no. 4999, col. 8678: Notification of the S. Congr. for 
the Eastern Churches to the Bishops' Conference in Greece, from September 23, 1983, by 
which the application of c. 1292 § 1 should be considered suspended, since there are, for that 
territory, still in force other specific pontifical provisions which prohibit any alienation 
without the permission of the Holy See. 

6. Cf. X. OCHOA, Leges Ecclesiae VI, no. 5010, col. 8718: Notification ex audientia of the 
Cardinal Vicar of Rome, November 23, 1983, in which it is observed that the Roman practice 
for the admission to the ministeries and to Holy Orders is to be upheld. 

7. Cf. AAS 76 (1984), pp . 498-499. 
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moderators together with their councils are required to determine and de
clare which laws of ius proprium have been abrogated by c. 6 § 1 .  The de
cree also establishes a procedure for the development and approval of 
new norms. 

We must emphasize that statutes are not laws. It could not even 
properly be said that they are particular norms; rather, they are norms of 
internal autonomy (c. 94 § §  1 and 2). However, if they have been estab
lished and promulgated through the use of legislative power (c. 94 § 3), 
they fall under the norms which govern laws, and consequently, will be di
rectly affected by c. 6. A good example of this is, as we have already ex
plained, in the area of the ius proprium of the institutes of consecrated 
life. We must also classify as particular laws those normative cases to 
which the CIC applies the term statute in a broad and improper sense be
cause it does not speak of internal norms ( cf. cc. 548 § 1, 788 § 3; and also 
cc. 295 § 1 ,  513 § 1). Nevertheless, if the statutes sensu proprio (c. 94 § 1) 
are contrary to the Code, we believe that c. 6 § 1, 2° affects them as well, 
even if only indirectly, 8 for two reasons. First, the approval of these stat
utes is controlled in large part by institutions ( e.g. bishops' conferences, 
ecclesiastical universities, conferences of major superiors, seminaries, 
presbyteral councils, chapters of canons,9 and even public associations). 
Second, the statutes, as norms of internal autonomy, ad normam iuris 
conduntur (c. 94 § 1) .  Accordingly, statutes must absolutely respect the 
parameters of the laws within which they operate, not just at their time of 
promulgation, but throughout their entire existence. In other words, they 
do not have the nature of singular acts which give rise to acquired rights, 
which in turn are more or less exempt from the operation of the law. 

The PCILT, according to Pastor bonus, 158, can determine "whether 
particular laws and general decrees issued by legislators below the level 
of the supreme authority are in agreement or not with the universal laws 
of the Church. " Presumably, these particular norms can, by analogy, be 
evaluated in light of c 6 § 1, 2° as well. 

3. The abrogation of penal laws (§ 1 ,  3°) 

Any penal law which is contrary to the Code, whether universal or 
particular, is abrogated by § 1 ,  2°. The intent of § 1, 3° is broader. It abro
gates, in addition, the pre-CIC penal laws of pontifical character ( a Sede 

8. Cf. in the same sense, W. AYMANS-K. M6RSD0RF, Kanonisches Recht. Lehrbuch 
aufgrund des Codex Juris Canonici, I (Paderborn-Munich-Vienna-Ztirich 1991), p. 121. Also 
in agreement is G. MICI-IIELS, Normae generates iuris canonici, II (Paris-Tournai-Rome 
1949), pp. 121-122, although by different reasoning and in agreement with the old c. 6. 

9. The SCCouncil gave a mandate to the bishops, after CIC/1917, to amend the statutes of 
the chapters of canons, which is effectively c. 6 (see AAS 17 (1925), pp. 538-540). 
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Apostolica latae), whether universal or particular. They are abrogated, 
however, provided only that they are not "resumed in this Code." They 
need not compose part of an actual canon. It is enough for them to be indi
rectly mentioned in a canon (e.g., the penal laws10 contained in RPE, indi
rectly mentioned in c .  335). By contrast, the penal laws enacted by 
legislators lower than the Holy See are kept in force unless they conflict 
with the norms of the Cle. Such a conflict occurs in the provisions of the 
Code that grant the power to issue penal law to those who hold legislative 
power (cc. 1315-1320, especially cc. 1317-1318). 

The juridical situations of those who committed offences under the 
previous penal law and were subject to a penalty shall be evaluated ac
cording to the principles of c .  1313.  This refers to an application of the 
principle of "benefit to the off ender" which thus frequently requires "fa
vorable retro activity" of the penal law. If the offence were committed 
under the old law but is judged under the new law, the most favorable law 
is applied. If the offender was judged and punished under the old law, and 
the offender remains under the penalty, his case is to be re-evaluated in 
light of the new penal norm. If the offense has been removed or the pun
ishment has been suppressed, the off ender's punishment is to cease imme
diately. Finally, if the laws are inconsistent in their severity of punishment, 
the offender is to be judged according to the most favorable one 1 1  (see 
commentary on c. 1313 for this discussion.) 

4. The abrogation of universal laws re-ordered "ex integro " 
by the CIC (§ 1 ,  4°) 

The remaining universal disciplinary laws that the CIC re-orders ex 
integro are abrogated by 1 ,  4°. Just as we noted before that the proper rea
son (and the exclusive one) for abrogating a particular law is because of a 
conflict with the universal law, we now note that the most characteristic 
manner (not exclusive, of course) of abrogating the universal norm is the 
integral reorganization of its subj ect matter. This is especially true when 
the new law takes the form of a code, thus giving the new normative de
sign the character of a global, all-encompassing purpose. Although not ab
solutely and unreservedly true, it is a valid supposition that "ipsa notio 
codificationis includit ordinationem integram materiae." 12 

The integral reordering results in the complete abrogation of the old 
norms on any given subject matter. Not only are the conflicting elements 
abrogated, but indeed the entire contents of the subj ect matter are 

10. Above all in nos. 55-61 of said Ap. Const. 
11 .  In disagreement, J.M. PINERO CARRI6N, La ley de la Iglesia, I (Madrid 1985), p. 89. 

According to the author, in this last case, the penalty "does not have to be applied 
automatically." 
12. A. VAN HOVE, De legibus . . .  , cit., p. 357. 
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superseded, since it is understood that the new law proposes a substan
tially new regulation of the matter in question. 

Thus, the integral re-ordering will only affect universal laws. It refers 
also to disciplinary laws. The CIC, in using this term, wishes to exclude 
from any derogation the dispositions concerning faith and customs, or, 
more precisely, those dispositions that present requirements relating to 
faith and morality which are without immediate effect in the external 
forum ( even when their formulation is positive, specific, and mandatory). 

The concept of integral re-ordering is difficult to define precisely 
(see commentary on c. 20); that is, it is not always easy to define the situa
tions subject to it. There is broad agreement that the re-ordering ex inte
gro embraces the general structure of a juridical institution. Yet it is also 
agreed that this integrity of subj ect matter is an elusive concept. That 
which appears to be whole when viewed in one way, can also be seen as 
merely a part of something else when viewed differently because within 
the same unitary subject, there are other subunits which in their turn can 
be considered whole, and in some sense, autonomous. Due to this ambigu
ity, the drafters pref erred not use this concept in c. 6, 13 although in the end 
it proved impossible to avoid. 

There are some pre-CIC norms which are clearly subject to the ordi
natio ex integro. 14 Others are subjected to it more doubtfully because the 
CIC re-orders only certain sectors of the juridical subject matter to which 

13. Cf. Comm. 23 (1991), pp. 118-119. 
14. E.g., in the postconciliar legislation, Instr. Piam et constantem, on the cremation of 

cadavers, July 5, 1963, in AAS 56 (1964), pp. 822-823; mp Pastorate munus, on the faculties 
granted to bishops, November 30, 1963, in AAS 56 (1964), pp. 5-12 ;Rescr. Pont. Cum 
admotae, on faculties granted to Supreme Moderators and Abbots, November 6, 1964, in 
AAS 56 (1964), pp. 374-378; Ap. Const. Paenitemini, on performing works of penance, 
February 17, 1966, in AAS 58 (1966), pp. 177-198; mp De Episcoporum muneribus, on the 
bishops' faculty of dispensation, June 15, 1966, in AAS 58 (1966), pp. 467-472; mp Ecclesia,e 
Sanctae, on norms for developing the conciliar decrees, August 6, 1966, in AAS 58 (1966), 
pp. 757-787; Deer. Crescens matrimoniorum, on mixed marriages with non-Catholics of 
Eastern rites, February 22, 1967, in AAS 59 (1967), pp. 165-166; Instr. Renovationis causam, 
on the renewal of the formation for the religious life, January 6, 1969, in AAS 61 (1969), 
pp. 103-120; mp Matrimonia mixta, on the governance of mixed marriages, March 31, 1970, 
in AAS 62 (1970), pp. 257-263; Litt. circ. Presbyteri sacra, on presbyteral councils, April 11 ,  
1970, in AAS 62 (1970), pp.  459-465; mp Causas matrimoniales, on the new norms for 
Church marriage court procedures, March 28, 1971, in AAS 63 (1971), pp. 441-446; Deer. and 
norm. Episcoporum delectum, on the appointment of bishops, March 25, 1972, in AAS 64 
(1972), pp. 386-391; mp Ad pascendum, on the diaconate, August 15, 1972, in AAS 64 (1972), 
pp.  534-540; Litt. circ. Omnes christifideles, on pastoral councils, January 25, 1973 
(X. OCHOA, Leges Ecclesiae V, no. 4166, col. 6444-6449); Deer. Ecclesiae pastorum, on the 
proper vigilance of books, March 19, 1975, in AAS 67 (1975), pp. 281-284. 
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those norms applied. 15 Still, these bear a strong resemblance to that which 
we know to be regulated; so the presumption is that these normative pre
CIC documents are abrogated, especially when we keep in mind three 
documents in particular, all clearly within the post-Vatican II legislation, 
which state in their revised editions that they have been re-ordered ex in
tegro by the CIC. 16 The Code Commission also clearly expressed its wish 
that such pre-CIC norms, which conflict in many instances with the CIC, 
be "revised," "adapted," "reformulated," or "re-promulgated" so as to re
flect their formal dependency on the CIC, and thereby acquire a new lease 
on life. 17 In the meantime, we conclude that they are to be seen as entirely 
without juridical effect. The same must be said of all those normative doc
uments which urge, illustrate, interpret, enlarge upon, apply, or execute 
these laws; 18 in other words, their fate is the same as that of their dero
gated source document. 

It is perfectly clear that the following pre-CIC juridical norms are not 
subject to integral re-ordering, and thus remain in force: 

a) Those independent from the CIC, in other words, those which per
tain to matters neither regulated by, nor mentioned in, nor undertaken by, 
the Code· 19 ' 

b) Those to which the Code expressly refers explicitly, usually in the 
terms of "special law, " "peculiar law," or "peculiar right" (cc. 335, 344, 2°-
30, 346 §§  1-2, 348 § 1, 349, 359, 360, 569, 997, 1403 § 1). We are speaking, 
of course, of the laws that discuss the vacancy of the Apostolic See and 

15. For example, within the postconciliar legislation, Direct. ecumenical Ad totam 
Ecclesiam, May 14 ,  1967, in AAS 59 ( 1967) , pp.  574-592; Rationale fundamentalis 
institutionis sacerdotalis, January 6, 1970, in AAS 62 ( 1 970), pp. 321-384; Instr. 
Dispensationis matrimonii, on the dispensation of a ratified and non-consummated 
marriage, March 7, 1972, in AAS 64 (1972), pp. 244-252; mp Ministeria quaedam, on lay 
mininstries, August 15, 1972, in AAS 64 (1972), pp. 529- 534; Direct. Ecclesiae imago, on the 
pastoral ministry of bishops, February 22, 1973 (X. OCHOA, Leges Ecclesiae V, no. 4174, col. 
6462-6539); Not. direct. Mutuae relationes, on the relations between bishops and religious, 
May 14, 1978, in AAS 70 (1978), pp. 473-506. 

16. Cf. Rationale fundamentalis institutionis sacerdotalis (editio approbata post 
Codicem Juris Canonici promulgatum) (Typis polyglottis Vaticanis 1985), pp. 3-4; Litt. 
circ. De processu super matrimonio rato et non consummato, December 20, 1986. in 
Comm. 20 ( 1988), p. 78; Directorium oecumenicum noviter compositum: AAS 85 (1993), 
p. 1039. 

17. Cf. Comm. 14 (1982), p. 131; 23 (1991), p. 1 19. 
18. Cf. for a brief list of this type of norms in the postconciliar legislation, J. OTADUY, 

"Funciones de! C6digo en la recepci6n de la legislaci6n postconciliar," in lus Canonicum 50 
(1985), pp. 485-486. 
19. E.g. , within the postconciliar legislation, Direct. Peregrinans in terra, on the pastoral 

care of tourists, April 30, 1969, in AAS 61(1969), pp. 361-384; Instr. Nemo est, on the pastoral 
care of emigrants, August 22, 1969, in AAS 61 (1969), pp. 614-643; Normae et facultates 
Apostolatus maris, on the pastoral care of sea-farers, September 24, 1977, in AAS 69 (1977), 
pp. 737-746. 
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the election of the Roman Pontiff, 20 the Synod of Bishops, 21 the Roman 
Curia,22 military chaplains,23 the processes of beatification and canoniza
tion, 24 as well as the regulations on indulgences. 25 

c) Those norms which are implicitly contained in the Code, that is, 
those norms (which are usually procedural in nature) which are not ex
pressly mentioned in the CIC but which are undoubtedly required in order 
to provide an operating procedure for a body or institution for which the 
CIC only outlines their fundamental nature and functions,26 or, as the case 
may be , which are needed as regulatory (or merely executory) enlarge
ments upon non-abrogated, pre-CIC laws.27 The Roman dicasteries have 
made one claim for their validity since the promulgation of the CIC. 28 

Although these three categories of normative documents retain their 
force, they will clearly not be applicable insofar as they are incompatible 
with the Code. 29 This will happen repeatedly until these legislative docu-

20. Ap. Const. Universe Dominici gregis, February 22, 1996, in AAS 88 (1996) , pp. 305-
343. 
21 . MP Apostolica solicitudo, September 15, 1965, in AAS 57 (1965) , pp. 775-780; and Ordo 

Synodi, June 24, 1969, in AAS 61 (1969), pp. 525-539, and AAS 63 (1971) , pp. 702-704. 
22 . Ap. Const. Regimini Ecclesiae Universae, of August 15, 1967, in AAS 59 (1967) , 

pp . 885-928, restructured and later replaced by the Ap . Const. Pastor Bonus, June 28, 1988, 
in AAS 80 (1988) , pp. 841-912.  
23. Instr. Sollemne semper, April 23, 1951 , in AAS 43 ( 1951), pp . 562-565, restructured and 

later replaced by the Ap. Const. Spirituali militum curae, April 21 , 1986, in AAS 78 (1986) , 
pp. 481-486. 
24. Ap. Const. Divinus perfectionis magister, January 25, 1983 , in AAS 75 (1983) , pp. 349-

355. 
25. Enchiridion indulgentiarum, published by Deer., June 29, 1968, in AAS 60 (1968), 

pp. 413-414; and Normae de indulgentiis, June 29, 1968, in AAS 60 (1968) , pp. 414-419 . 
26. For example, within the postconsciliar legislation, Regolamento generate delta Curia 

Romana, from February 22 , 1968 , in AAS 60 ( 1968), pp . 129-176, afterwards restructured and 
replaced by the new version from February 4, 1992 , in AAS 84 (1992) , pp. 201-267, and again 
by the last version from April 30, 1999, in AAS 91 ( 1999) , pp . 629ff; Normae Sacrae Romanae 
Rotae, of January 16, 1982 , in AAS 74 (1982) , pp . 490-517; Ordo Synodi, of June 24, 1969, in 
AAS 61 ( 1969) , pp. 525-539, and AAS 63 (1971) , pp. 702-704; Normae speciales Signaturae 
Apostolicae, of March 23 , 1968 (X . OCHOA, Leges Ecclesiae III, no. 3636, col. 532 1-5332) ; 
Nova agendi rationale in doctrinarum examine, January 15 , 1971 , in AAS 63 ( 1971) ,  
pp . 234-236; Ap. Const. Sapientia christiana, of April 15 ,  1979, in AAS 71 (1979) , pp . 469-
499, and complementary norms, April 29, 1979, in AAS 71 (1979) , pp. 500-521 . See also, for 
example, the norms in AAS 6 1 (1969) , pp . 281-287 , and AAS 63 (1971) , pp . 486-492 : 
cf. X. OCHOA, Leges Ecclesiae V, no . 4244, col. 6702-6705. 
27. Thus one can classify the norms produced before the CIC, but which have recourse to 

the entitlements that are indicated, for example, in PB 72 § 1 , 94 and 1 15. 
28. Cf. Notification of the S. c. for the Doctrine of the Faith, September 6, 1983, advising 

that the norms of the dicastery (of a procedural nature) on the dissolution of marriage in 
favor of the faith retain their full force, in spite of the fact that the CIC directly addresses 
that matter (X. OCHOA, Leges Ecclesiae IV, no. 4995, col. 8668) . 
29. Cf. , for a detailed study of this point, J. OTADUY, "El derecho can6nico postconciliar 

como 'ius vetus, "' in Le nouveau Code de droit canonique. Actes du Ve Congres 
international de droit canonique. Ottawa 19-25. VIII. 1984, vol. I (Ottawa 1986) , pp. 1 15-
129, especially pp. 124-128. 
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ments, whose importance is beyond question, are formally adapted to the 
Code (as has already happened with SMC and PB, for example). 

5. Recourse to canonical tradition (§ 2) 

An interpretative norm for the ius vetus is presented in § 2. This pro
vision stipulates that canons of the CIC which contain old law are to be in
terpreted in light of canonical tradition .  However, two nuances in the 
wording of the canon, which were deliberately included, should not be 
overlooked. The obligation to heed the canonical tradition extends only 
insofar (quatenus) as the old law is embedded in the canons. This qualifi
cation saves the trouble of giving various norms on this subject depending 
on how much of the ius vetus was contained in the CIC (all, part, or inde
terminate), as occurred in the old Code and in the first schemata of the 
current one. Likewise, the canons are to be interpreted taking into ac
count etiam the canonical tradition, from which one deduces that canoni
cal tradition, even when it must be used, is not the only interpretative 
source to be used in those cases where the old law is reproduced. This 
idea is further reinforced by the softer view now taken by c. 6 in consider
ing the pre-CIC discipline, given that the norm of the CIC/1917 no longer 
exists, "Codex vigentem hue usque disciplinam plerumque retinet,"  a 
norm which carried a strong presumption of its own prevalence, as well as 
a much deeper wish for compatibility ( cf. also c. 6, 2°-4° CIC/1917) .  

By "old law" we mean previous law in general, not just ancient or 
medieval law. It seems to us that the scope of the concept of canonical tra
dition changes substantially in speaking of the parallel norm of the CIC/ 
1917, not only because it did not expressly refer to the canonical tradition 
(it referred to probati auctores instead), but also because then there was 
not a series of doctrinal commentaries to a code of law, as we have today. 
Thus, we think that the views of the commentators and authors of the 
CIC/1917 now represent an unavoidable element in the interpretation of 
large parts of the Code whose primary source, or at least one of them, is 
the CIC/1917 itself. We also think that interpretations which rely exces
sively on tradition are unsuitable. Precisely because we are now talking 
about canonical tradition and not about the doctrines of approved au
thors, 30 it is inappropriate to reduce such a broad concept to those au
thors qui bene audiunt in Curia romana or who are in some way recepti 

30. Cf., for a detailed study of this question, J. OTADUY, "El derecho can6nico postconciliar 
como 'ius vetus, "' in Le nouveau Code de droit canonique. Actes du Ve Congres 
international de droit canonique. Ottawa 19-25. VIII. 1984, vol. I (Ottawa 1986), pp. 115-
129, especially pp. 124-128. 
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in Curia. 31 While this injunction certainly cannot be dismissed, it does not 
need to be construed as absolute or exclusive. 

The norm of c. 6 § 2 operates as a norm of interpretation for those 
canons that contain ius vetus, not as a norm to fill gaps in the canons of 
the Code. This function is to be performed by c. 19, as is well-known. Only 
a certain analogy can be extracted from a comparison of the two canons, 
because c. 19 provides, as one of the means whereby lacunae in the law 
may be filled, for recourse to the general and accepted consensus of previ
ous scholars. 

31. Cf., for a list of these authors, N.J. NEUBERGER, Canon 6 or the relation of the Codex 
iuris canonici to preceding legislation (Washington 1927), p. 76. 
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TITULUS I 

De legibus ecclesiasticis 

TITLE I 
Ecclesiastical Laws 

0TADUY 

------- INTRODUCTION ------

Javier Otaduy 

The law constitutes, for many reasons, the first of the sources of law, 
which largely justifies its placement at the top of the first titles of book I 
of the Code. Revealing a marked parallelism with the civil codes of conti
nental law, title I will discuss the following topics pertaining to canonical 
law: promulgation (cc. 7-8), non-retroactivity (c. 9), the conditions of in
validating and incapacitating laws ( c. 10), the conditions of the addressee 
of merely ecclesiastical law (c. 1 1), the rules for attributing effects to ter
ritoriality (cc. 12-13), the influence of doubt (c. 14), the influence of igno
rance and of error (c .  1 5 ) ,  the s ubj e ct,  rules and c onditions o f  
interpretation (cc. 16-18), suppletion (c. 19), revocation (cc. 20-2 1), and 
remission to civil law ( c. 22). 

l. Aspects of Continuity 

Without going so far as to call it an exact replica of the regulation of 
the CJC/1917, it is clear that the treatment of the topics mentioned above 
makes use of the parallel title of the CJC/19 17  as a paradigm and a back
drop. 1 This similarity can be understood as a response to the first of the 
principles directing the revision of the Code, which vigorously vindicated 
the juridical nature of the Code. 2 One of the requirements for that was pre
cisely that the laws retain the indubitable characteristics with which they 
had been endowed by the canonical tradition, for example, their obliging 

1 .  The Code Commission affirmed it in this way, cf. Comm. 9 (1977), p. 232. 
2. Cf. Comm. 1 (1969), pp. 78-79. 
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nature. 3 The law tenet (cc. 11 and 12 § 1), adstringit (c. 12 § 2), subicit 
(c. 12 § 3), obligat (c. 12 § 3), urget (c. 14). To give law that obliges those 
subject to it is the most classic manifestation of the power of jurisdiction.4 

Together with its nature as imperative and obliging, the intersubjec
tivity and the properly juridical effects of the law must also be empha
sized. Canonical law requires external conditions of establishment and 
public knowledge (c. 8); it attributes efficacious effects (sanctions) to per
sonal behavior (cc. 10, 15, and 18); and it grants a characteristic juridical 
importance to certain external circumstances of persons (cc. 11-13). At 
any rate, it would be false to say that all the effects of canonical law are 
strictly juridical. The whole of the title De legibus is imbued with one 
basic a priori conviction: the first effect of the law is conscientious obli
gation. 5 Many of the terms mentioned above concerning the obligation of 
the law must first of all be understood as expressions which denote the 
obliging of the conscience, although that obligation does not impede or 
supplant other, properly juridical effects (such as concession, qualifica
tion, acknowledgment, permission, invalidity, and penalty). In canon law 
there are also numerous laws which are merely preceptive and prohibi
tive, that is, laws which lack immediate juridical effects. 

Further, the very scheme of presentation of the normative material 
on the law is almost identical in the two Codes, with a sequence of topics 
that is unchanged. The most innovative proposals concerning the promul
gation of the law, 6 its definition, 7 its author, 8 the inclusion of a formal no
tion of the law,9 and the placement of the title 10 were not considered 
pertinent. There is no doubt that there has been a clear intent to retain the 
substantive values of the tradition. 

3. Quite apart from the textual formulation of some canonical laws, which sometimes do 
not contain an external expression of obligation, but are presented as recommendations, 
advice, and cautions. For the vocabulary of the canons concerning the expression of 
imperativeness, cf. L. WACHTER, Gesetz im kanonischen Recht. Eine rechtssprachliche und 
systematisch-normative Untersuchung zu Grundproblemen der Erfassung des Gesetzes im 
Katholischen Kirchenrecht, (St. Ottilien 1989), pp. 286-297. Also P. ERD0, "Expressiones 
obligationis et exhortationis in Codice luris canonici," in Periodica de re morali canonica 
liturgica 76 (1987), pp. 3-27. 

4. Cf. P L0MBARDfA, "Norma y ordenamiento juridico en el momento actual de la vida de 
la Iglesia," in Escritos de Derecho can6nico y Derecho eclesiastico del Estado, IV (Pamplona 
1991), pp. 195-200. 

5. Though in fact, the coetus on codification affirmed from the beginning that in the tit. 
"De legibus," those effects which were merely of conscience were not to be heeded: cf. 
Comm. 16 (1984), p. 144. 

6. Cf., Comm. 14 (1982), pp. 130 and 132; 16 (1984), pp. 145-146; 23 (1991), pp. 149-150. 
7. The definition of law was introduced in the session of May 1 1, 1979 (Comm. 23, 1991, 

pp. 148-149), and passed to the Schema of 1980 and 1982, but disappeared in the end. On the 
reasons for the unnecessariness of the definition, cf. Comm. 16 (1984), p. 144. 

8. On the rejection of a proposal to indicate in the canons "de legibus" who are the 
holders of legislative power, cf. Comm. 16  (1984), p. 144. 

9. Cf. Comm. 23 (1991), pp. 148-149. 
10. Cf. Comm. 14 (1982), p. 128. 
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2. Aspects of reform 

At the same time it must be said that it is not purely continuous. 1 1  

There have been numerous technical changes in details, which are with
out a doubt important and improve the canons of the title. It is true that 
the most important changes in this topic are "induced" or "reflections," 
that is, changes of perspective generated by the effect of the rest of the 
laws of the Code which focus on this material. We will briefly examine this 
below. There are also express changes, however, in the textual formula
tion of the canons. Reserving a detailed analysis of them for the appropri
ate place in the commentary, let us now consider some of those changes 
and the general sense which they embody. Nearly all of them are changes 
of nuance, or improvements in terminological rigor. The term "general 
law" has been changed to "universal law" (cc. 8 § 1 and 12 § §  1-2), which 
is better suited to the exact distinction between particular and special 
laws; the presumption of territoriality has been limited to particular laws 
(c. 13 § 1), in accordance with the rest of the most creditable doctrine; the 
need for promulgation and vacatio of a particular law has been estab
lished ( c. 8 § 2); certain poorly defined and ambiguous expressions from 
the former Code have been omitted (aequivalenter in c. 10 for the means 
of indicating invalidating character, generatim in c. 15 § 2 for the non
presumption of ignorance of the law, of penalty, or of facts concerning 
oneself); the promulgation of authentic replies is now required, even if 
they are declarative ( c. 16 § 2); only that is called authentic interpretation 
which is manifested in the form of a law ( c. 16 § 2), not what is exhibited 
by judicial judgment or administrative act; the stylus curiae (not the prac
tice) has disappeared as a means of supplying the silence of the law 
(c. 19); the complex term, "statuta locorum specialium vel personarum 
singularium," has been changed to ius speciale (c. 20), a simpler expres
sion though still one of doubtful meaning in the doctrine; error has been 
added to ignorance as a subjective situation that is irrelevant for the effi
cacy of invalidating and incapacitating laws (c. 15 § 1); c. 15 has been 
drafted with a less subjective flavor: it has passed from the personal inex
cusability of fulfillment ("does not excuse from them") to the production 
of juridical effects ("does not prevent the effect of those laws"). 

Other changes are of greater importance in the doctrine, such as the 
limitation of the subjects of merely ecclesiastical laws to those who were 
baptized in the Catholic Church or received into it (c. 11); the suppression 
of the former c. 21 on the validity of laws given to avert a general danger 
even if the danger does not impend, a topic which the legislator has 
deemed unnecessary to emphasize because it is already comprehended in 

11 .  For this point and the previous one, cf. J. OTADUY, "El sentido de la ley can6nica a la luz 
del Libro I del nuevo C6digo," in Temas Jundamentales en el nuevo C6digo. XVIII Semana 
espafiola de Derecho can6nico (Salamanca 1984), especially pp. 64-68. 
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the general provision of every law, and its reiteration implies compliance 
with criteria which are moral in nature rather than juridical; the introduc
tion of c. 22, on remission of civil law, which has attracted to the title De 
legibus a topic that formerly was dispersed and not contemplated in a gen
eral perspective; and the disappearance of the former c. 24 on precepts 
and its transfer to the sphere of administrative acts. 

3. The silences of the title 

The canons De legibus , as is well known, present only a material or 
substantive notion of law, which we shall analyze below. Yet not even in 
this matter has the legislator pretended to a complete description, a pre
sentation of all the elements which shape the doctrine on the law and op
erate in its material or substantive juridical framework. Some of these 
silences owe to deliberate decisions of the legislator, who has deemed it 
more prudent not to make explicit (textual) room for certain themes; for 
example, the juridical importance of the acceptance of the law by the 
community, the condition of reasonableness required of the law, and the 
cessation of canonical law ab intrinseco, on account of a nonconformity 
brought on by one of its essential elements . These silences , of course, do 
not signal that the legislator does not want to pay attention to them or to 
attribute juridical effects to them. They are manifestations of an indis
pensable tradition in canonical doctrine. All the same, he has preferred to 
remain silent on them and not to formalize them positively, because they 
may perhaps have occasioned too many risks of misinterpretation. The 
former Code also remained silent on them, so this does not constitute any 
innovation. 

Other silences owe to the technical difficulty entailed by the defini
tion of these topics. Let us think, for example, of the community capable 
of receiving law (a concept employed generically elsewhere, e.g. , in cc. 25 
and 29). But to formulate a typology of capable communities or to offer 
one defining characteristic of the capacity to be a passive subject of law is 
a truly difficult problem, one which the legislator has shunned. 

Nor has the CIC discussed the legislative power in the title De legi
bus. 12 The underlying reason is a systematic one. The legislator has pre
f erred to situate these topics in different places . Strictly speaking, it might 
perhaps have been more opportune to insert the canons De legibus after 
the treatment of the legislative power, a content undertaken by the CIC at 
a later point, in title VIII. It seems illogical to speak of the effect before 
speaking of the cause, but the material that the CIC presents specifically 
on the legislative power is very scanty (it reduces in practice to c. 135 § 2), 
and the change of order would have gone too far in the other direction. 

12. As was suggested: cf., e.g., Comm. 16 (1984), pp. 143-144. 
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Moreover, there is also a certain consistency in the unitary, prior treat
ment of the formal sources of law. 13 

With respect to the active subjects of law who are the typology of the 
canonical legislators, the title De legibus is silent. In speaking of the formal 
concept of law, we must take note of this point as well. The CIC achieves 
the acknowledgment or attribution of legislative competence to canonical 
subjects in a dispersed manner, basically by designing the institutions of 
the ecclesiastical organization; there do not cease to be some doubts about 
the participation of certain institutions in the legislative power. 

There are, we repeat, silences of the title. They cannot be projected 
to the entire Code, still less to positive canon law, let alone to canonical 
doctrine. They are silences only with respect to the textual expression of 
cc. 7-22. Thus, certain material characteristics of the law which are not ex
pressly outlined in the canons of this title nevertheless directly depend on 
them, such as the generality of addressee and the abstraction of subject 
matter of the law. In other words, the law affects whomsoever falls within 
its supposition of fact, and that supposition of fact is itself designed hypo
thetically and generally, and is not exhausted in the singularity of a specific 
case. This is a characteristic of the law in the regimen of the Code, which 
has emphasized the generality of the law in opposition to the singularity of 
the administrative acts. The Code Commission has underlined the exten
sion of this characteristic on more than one occasion: the law contains 
"common prescriptions of law, that is, those which must be observed by all 
who are in the same conditions as the supposition of fact of the norm;" 14 

accordingly, "every law possesses generality, including particular law, pro
vided that it is given to a community as a whole." 15 One author has identi
fied the following features as characteristics of the law in the CJC: 16 its 
obliging character; its reasonable character; its provenience from the com
petent legislator; a community capable of being a passive subject (which 
implies the generality of addressee); its abstract character in the focus of 
the case being outlined (which is always indeterminate, potentially multi
ple, and cannot be exhausted in one application); the condition of a certain 
measure of stability; and the requirement of promulgation. 

4. The definition of law 

In the last schema, before the last revision carried out by the select 
commission of Cardinals, c. 7 presented, along with its short present text, 
a clause defining the law: "norma generalis ad bonum commune alicui 

13. The preparatory works of the CIC designed law and custom as sources of law, both in 
the first title of the Code, but this approach was criticized and eventually discarded: cf. 
Comm. 23 (1991), pp. 147-148. 
14. Comm. 3 (1971), p. 81. 
15. Comm. 14 (1982), p. 131. 
16. Cf. L. WACHTER, Gesetz im kanonischen Recht . . .  , cit., p. 273. 
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communitati a competenti auctoritate data. " 17  Even knowing that the 
function of the Code is not to define the juridical institutions, but rather to 
attribute to them their relevant effects, it was a shame, in our opinion, that 
this definition of the law disappeared, 18 for at least it contained two pro
grammatic characteristics: its generality and its reasonableness (the latter 
implicit in its being directed to the common good) while still defining the 
law as a "norm," which is also not without value from the point of view of 
a general theory of canonical law. 

The consequences of the disappearance are undeniably relative, be
cause a substantial portion of the elements which disappeared from c. 7 
are reproduced in c. 29. There we find, in fact, the need for the competent 
legislator, the community capable of receiving law, and the necessary ab
straction of subject matter (communia praescripta) . It does not seem to 
us, however, that the purpose of the two canons is the same, because c. 29 
means to establish the formal concept of the law; if it establishes the mini
mum conditions of a substantive definition (that is, the material character
istics; a general prescription given to a capable community), it does so in 
order to indicate that the competent legislator may not divest his norms of 
legislative status by calling them general decrees (even though "decree" is 
a terminological sense more properly used in the administrative sphere ) . 19 

There is no doubt that the definition of law plays a much more im
portant role from the programmatic or methodological perspective than 
from the technical one. Strong proof of this is the contemporary doctrinal 
dispute about the law, which divides authors precisely over the question 
of its definition, whereas they largely agree on the technical outline that it 
merits and on the canonical effects that it produces. For some, the appli
cation to canonical law of the traditional Thomistic definition of law ("or
dinatio rationis ad bonum commune ab eo qui curam habet communitatis 
promulgata"), 20 if applied to canon law, would suffer from a lack of eccle
siality, a shortchanging of its revealed nature. Thus, canonical law would 
be, fundamentally, an ordinatio fidei, but it would require the condition 
of ratione efformata for its operative efficacy. 21 Further, the common 
good must be reinterpreted from a perspective that is properly ecclesio-

17. On the aims which inspired the introduction of this notion of law, and how it fared, 
cf. P. L0MBARDIA, "Ley, costumbre y actos administrativos en el nuevo C6digo de Derecho 
can6nico," in Escritos de Derecho can6nico ... , cit., V (Pamplona 1991), pp. 104-108. 

18. This is quite contrary to the definition presented in c. 7 of the Schema of 1980, 
L. WACHTER, Gesetz im kanonischen Recht . . .  , cit., pp. 153- 159. 

19. Cf. M.J. CIAURRIZ, "Las disposiciones generales de la administraci6n eclesiastica," in Le 
nouveau Code de droit canonique. Ve Congres International de Droit canonique. Ottawa, 
1984, I (Ottawa 1986), p. 226. 
20. S. Th., 1-11, q. 90, art. 4 in c. 
21. For a study based more along these lines of definition of canonical law, cf. the 

suggestive pages of W. AYMANS-K. MbRSD0RF, Kanonisches Recht. Lehrbuch aufgrund des 
Codex Juris Canonici, I (Paderborn-Munich-Vienna-Ztirich 1991), pp. 142-159. 
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logical:22 canonical law must be directed in bonum communionis rather 
than in bonum commune. 

It may be that these "essential internal elements" (the fides and the 
communio ), which "derive from the question about the intimate nature of 
ecclesiastical law,"23 contribute some advantages to the general consider
ation of the law in the Church. It appears, however, that their description 
and setting in a correct definition of canonical law are yet to be accom
plished; this is because the definition has been decanted, while the mold 
has been retained, with the result that the law continues to retain the con
cept of ordinatio, yet the active and subjective function of reason in the 
Thomistic definition (rationale ordinans, we might say) has become the 
objective function of faith (!ides ordinata). This results in a remarkably 
unbalanced definition. In our opinion, it is not necessary to emend sub
stantially the Thomistic definition if the natural order is taken without res
ervations. Rationality ceases to be neutral (and much less inopportune) 
once a transcendent vision of reason is assumed with complete confi
dence and it is accepted that reason itself is the intersection of the natural 
and the supernatural, of the lex creation is and the lex gratiae. The recov
ery of the natural order, however, is yet to be accomplished in many con
temporary canonical and ecclesiological sciences . 

5. The law in a formal sense 

By law in a formal sense, we understand here the norm which pro
ceeds from the legislative power and which is, therefore, a superior cate
gory in the collective of canonical norms . In this sense, "the canonical law 
is an act of the legislative power of the Church, endowed with generality, 
whose tenor is expressed in a formula, established through the act of pro
mulgation. "24 This level of law implies a certain sovereignty for the regula
tion of the theme addressed normatively by the law. It also implies 
prevalence over the juridical phenomena, by virtue of which the law is im
posed on the other juridical norms and juridical acts, which are then subor
dinate to it, at least in so far as they must respect it and not contravene it. 
This is the first content of the principle of legality. By formal law, therefore, 
we do not mean a norm which observes an essential form of presentation 
(proper title, strict process of elaboration and public manifestation), but 
one which offers an essential form of incidence in canon law. 25 

22. Cf. F.X. URRUTIA, "Legis ecclesiasticae definitio," in Periodica de re morali canonica 
liturgica 75 (1986), pp. 333-334. 

23. W. AYMANS, "Lex canonica. Consideraciones sobre el concepto de ley can6nica," in !us 
canonicum 50 (1985), p. 468. 
24. P. L0MBARDiA, Lecciones de Derecho can6nico (Madrid 1984), p. 153. 
25. A good list of the conditions of the legislative norm can be found in E. LABANDEIRA, 

Tratado de Derecho administrativo can6nico, 2nd ed. (Pamplona 1993), pp. 248-249. 
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The title De legibus does not by any means define the concept of for
mal law.26 Nearly all of its elements are applicable to any general norm of 
the administrative power of the Church. "In canonical law, the term 'eccle
siastical or canonical law' (which is the term used by the Codex, cc. 1-22) 
has the special feature of being a generic concept, since it is in principle 
equivalent to written law, as opposed to custom (regulated in the follow
ing title, cc. 23-28), such that any rule or juridical principle can be consid
ered law, independent of the body from which it issues. "27 Fundamentally, 
these words cannot be denied if we apply them strictly to the title De legi
bus. This does not mean, however, that we are at a loss for means to con
struct a notion of formal law in canon law. 

In order to discern the conception of formal law in the CIC, it is nec
essary to turn to three different sources: the canons on the distinction of 
powers (or the legislative, judicial, and executive functions), the canons 
which attribute strict legislative power to a determined officeholder, and 
the canons which distinguish and hierarchically order the normative acts. 

With respect to the distinction of powers or functions, one must 
refer to c. 135 as the primary passage. In § 1 the power of governance is di
vided into legislative, executive, and judicial powers, while in § 2, some 
succinct rules or requisites are established for the exercise of the legisla
tive power (a legality in legislando ). Only the legislative power of the su
preme legislator can be validly delegated, and a lower legislator cannot 
validly make a law which is contrary to that of a higher legislator. This 
canon indicates, at least, that the legislative power has a sufficient degree 
of autonomy. 

To know whether this power is attributable to certain determined of
ficeholders and not to whomsoever participates in the sacra potestas, it is 
necessary to trace the declarative or capacitating norms for the making of 
law which are found dispersed throughout the Code. Thus, those compe
tent to make universal law are those who hold the supreme authority, that 
is, the Roman Pontiff (c. 333) and the College of Bishops (cc. 336-337) ;  
those competent to make particular law are, in addition to the supreme 
legislator, the diocesan bishops (c. 391 § 2) and those equivalent in iure to 
them (c. 38 1 § 2), the particular councils (c. 445), and the bishops' confer
ences pursuant to c. 455 . The Ordinaries of the military ordinariates and 
the prelates of the personal prelatures are also particular legislators; a ma
jority of the doctrine affirms that the supreme moderators of clerical reli
gious institutes of pontifical right possess legislative authority ( c. 596 § 2). 
As for the divestiture of legislative power (that is, the negative definition 
that can be made of the competent legislator by means of the incapacita
tions to make law), the provisions of Pastor bonus, 18 § 2 must be empha-

26. Although at one time certain consultors of the Code Commission wanted to introduce 
it: cf. Comm. 23 (1991), pp. 148-149. 
27. A. BERNARDEZ CANT6N, Parte general de Derecho can6nico (Madrid 1990), p. 101 . 
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sized: "The dicasteries cannot issue laws or general decrees having the 
force of law or derogate from the prescriptions of current universal law, 
unless in individual cases and with the specific approval of the Supreme 
Pontiff." This same general incapacitation is expressed in art. 109 § 2 of 
RGCR: "The dicasteries cannot issue laws and general decrees of c. 29 
CIC, or derogate from the prescriptions of law without their specific ap
proval." In the sphere of particular law, other incapacitations can be found 
indirectly in: c. 391 § 2, which stipulates that the diocesan bishop himself 
( ipse Episcopus) exercises legislative power in the diocese; in c. 466, 
which affirms that the diocesan bishop is the sole legislator ("unus legisla
tor est Episcopus") in the diocesan synod; and in c. 455 § 1, which limits to 
certain cases the competence of the bishops' conference to make general 
decrees ("decreta generalia ferre tantummodo potest. . .  "). 

Canons 29-34 ("De decretis generalibus et de instructionibus") es
tablish a regimen of normative hierarchical ordering of canonical norms. 
This hierarchy proceeds from the law ( c. 29) and the norms with force of 
law by virtue of delegation of legislative power ( c. 30), to the general exec
utory decrees (cc. 31-33) and the instructions (c. 34), which fulfill the 
function of the regulations issued by executive authority for external (via 
general executory decrees) and internal (via instructions) addressees. It is 
true that c. 29 speaks of "general decrees," but it does so precisely with 
the intention of noting that the name is the least important aspect, while 
the most important is the formal category of the legislator's norms. "It's 
nothing more than a question of vocabulary,"28 one might say. We have, 
therefore, a hierarchy of norms, within which the laws are understood not 
simply as "general precepts given to a capable community," but rather as 
norms which issue from the "competent legislator" (c. 29), which enjoy a 
formal superiority over the other norms ( cc. 33 § 1 and 34 § 2), but which 
are not necessarily distinguished from them by their form of external pre
sentation, since the documents which embody them can have diverse 
names and forms (cc. 29 and 33 § 1). 

Canonical terminology relating to the law is very unstable. On one 
hand, canonical tradition has used the concept of law with a substantive 
perspective, as we noted above. Every rational, imperative ordering, from 
the eternal law to the indication of a superior, merited the name "law. " It 
encompassed all types. On the other hand, in the juridical practice of posi
tive law, the terms used for defining the legislative phenomena are very di
verse29 and not suited to heeding the rank of the juridical act that they 
embrace. This terminology reflects the criteria of diplomacy (the science 

28. J. GAUDEMET, "La hierarchie des normes dans le nouveau Code de droit canonique," in 
Pro Fide et Justitia. Festschrift fur Agostino Kardinal Casaroli zum 70. Geburtstag 
(Berlin 1984), p. 212. 
29. Cf. L. WACHTER, Gesetz im kanonischen Recht . . .  , cit., pp. 36-50. 
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of the preparation of documents) more than it does the juridical science. 30 

Therefore, any attempt to make a classification of the rank of the norms 
based on the form of presentation of the documents which contain them, 
is doomed to failure. Only a few minor juridical elements bear any relation 
to the type and title of the document. 31 For example, some documents 
clearly indicate that the act is pontifical, or that its author is a dicastery 
and not the Pope, or that its function is accessory and not constitutive. It 
is but little information, however, that one will be able to gather from the 
title and manner of external preparation of the documents. 

30. Cf. J.M. GONZALEZ DEL VALLE, "Los actos pontificios como fuente de! derecho 
can6nico," in Jus canonicum 32 (1976), pp. 248, 263, passim. 
31. Cf. J. OTADUY, Un exponente de legislaci6n postconciliar. Los directorios de la Santa 

Sede (Pamplona 1980), pp. 174-177. 

265 



c. 7 Bk. I. General Norms 

7 Lex instituitur cum promulgatur. 

A law comes into being when it is promulgated. 

SOURCES: c. 8 § 1 

CROSS REFERENCES: c. 8 

0TADUY 

COMMENTARY ------

Javier Otaduy 

1. Canon 7 would seem to be the best place to set forth a definition 
or description of the law (since it is, after all, the first canon in the title), 
so that its provisions and obligations are not described before the concept 
itself is given concise definition. Such was the intention of the drafters up 
to the last schema ("a general norm for the common good given to a com
munity by the competent authority") .  This language, though very general 
and much diluted, did not survive the last revision, and in fact the canon 
was retained largely in its old form. The purpose of the canon, formulated 
with remarkable restraint yet historic importance, is to demonstrate both 
the fundamental effect of promulgating a canonical norm and the juridical 
effect of its acceptance by the community. 

2 .  The true importance of c. 7 will be difficult to understand unless 
one knows the history that lies behind such a brief formulation. In fact, 
the principle of c. 7 is based on a dictum of Gratian, which, however, orig
inally contained a second part that was not retained in c. 7-nor in its an
cient parallel: "leges instituuntur cum promulgantur, firmantur cum 
moribus utentium approbantur" (D.4, c.3, diet. p.c.) .  This second element 
in the dictum of Gratian attributes to the community a certain compe
tence in determining the strength and confirmation of the law. Gratian's 
idea, "still fully valid even today, unfolds in a socio-judicial context in 
which normative sources, especially secular ones, were predominantly of 
a customary nature, from which the importance of the mores is deduced; 
nevertheless, obligation continues to be tied to the institutio, not to the 
confirmatio. " 1 Even so, there was a good deal of controversy in the doc
trine regarding the true effect of acceptance. It is clear, in any case, that it 
is not a question of formal acceptance or actual approval. It is not an es
sential act or an inescapable condition, nor is it a necessary step in the 

1. G. Lo CASTRO, Las prelaturas personales. Perfilesjuridicos, Spanish trans. (Pamplona 
1991), p. 141 (in note 61). 
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constitution or perfection of the law. The secular authority, the canonical 
bodies inferior to the one that issued the law, and the community of the 
faithful cannot be considered competent legislators or partners in the leg
islative mandate. 2 

3. Therefore, the effect or value of the acceptance, to which un
doubtedly Ecclesia quosdam effectus tribuit, 3 must be evaluated so as 
not to compromise the constitutional prerogatives of canonical legislative 
authority. The theoretical and technical methods that have been devel
oped to explain the canonical relevancy of non-acceptance are varied, tak
ing into account the nature of the non-accepted law in question, the will of 
the legislator who issued it, and the nature of the community which re
jected it: 

a) If the legislator uncharacteristically makes clear that his will is 
conditioned on the acceptance of the law (i. e . ,  if quasi sub conditione 
praecipit4-if he issues the norm rather in the sense of an exhortation or 
with a view to persuasion), obviously the question of acceptance does not 
present any theoretical difficulties. Of course, the real problem arises not 
in this instance, but when the legislator acts as such, making use of his full 
power and unconditional will. 

b) In such an instance the historical doctrine has been that the entire 
effect of non-acceptance can be reduced to a question of fact, although, in 
reality, this too has juridical consequences. In fact, the non-acceptance, 
called in this case "merely executive" or "relative observance," would im
pede the natural development of the law's obligation, an obligation that ex
ists from the moment of the promulgation of the law. The non-acceptance 
would not so much form part of the internal structure of the norm, but in
stead would simply paralyze or remove the effectiveness of its obligations. 
In other words, the acceptance of the law ''nullo modo est ad vim intrinse
cam legi tribuendam necessaria," but instead it only ''indirecte necessaria 
esse potest ad vim obligatoriam legi conservandam. "5 The basis of this ar
gument is the desire to safeguard the will of the legislator which presum
ably is not intent on destroying the community, but on improving it. 
Accordingly, the non-use of the law, if 

1) it is backed by the maior ac sanior part of the community, 

2) the non-use has not previously been reprobated, 

3) it does not go against the divine law, and 

2. Cf. L. DE LUCA, "L'accetazione popolare della legge canonica nel pensiero di Graziano e 
dei suoi interpreti," in Studia Gratiana 3 (1955) ,  pp. 193-276; G. MICHIELS, Normae 
generates iuris canonici, pp. 192-203. 

3. A. VAN HOVE, De legibus ecclesiasticis (Malines-Rome 1930), no. 106, p. 116. 
4. G. MICHIELS, Normae generates ... , cit., p. 197. 
5. Ibid., p. 201. 
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4) it does not result from contempt for or rebellion against the legis
lator, is understood to be to some degree accepted by the legislator. It is 
difficult not to see in this example a dynamic, very similar, though of 
course with some differences, to the consensus legislatoris needed for 
the introduction of a custom contrary to law. 

c) A very special case is the institution of the remonstratio, which 
has its basis in centuries-old pontifical decretals,6 and which has the unan
imous support of canonical doctrine, classical7 and modern. 8 The suppli
catio or remonstratio is a petition made to the Roman Pontiff that, 
because its application is unsuitable for a particular territory, a pontifical 
law remain unenforced in that territory. This is not an appelatio against 
the pontifical act or law, but a supplicatio to the person of the Pontiff for 
him to exempt a territory from that law or act, exercised by means of a pe
tition setting forth the reasons for the unsuitability of the act or law in that 
territory. When the petition is presented more formally, that is, when it is 
presented by the bishops of a territory and it suspends the operation of 
the act or law, it is usually called remonstratio episcoporum. Following 
submission of the petition, the response which comes from the Pontiff is a 
binding one. The notable feature of this institution, however, is that, ac
cording to the most-accepted doctrine, the mere legitimate presentation of 
the petition is sufficient to suspend execution of the law. Moreover, the 
pontiff's silence (the absence of a reply) "is interpreted in a positive sense 
to be a tacit assent" that the law not be executed in that place:9 "ex beni
gna interpretatione voluntatis Pontificis, lex censetur pro tune non obli
gare. "10 The question of whether this exemption constitutes an authentic 
abrogation of the law or only a temporary suspension of its effect while 
the circumstances outlined in the petition exist, is a rather theoretical and 
debatable one. 

The actual force of the remonstratio is undeniably weak in practice, 
although this does not, of course, present any obstacle to its juridical legit
imacy. The open channels of communication within the Church (e.g. , the 
Synod of Bishops, the established papal legations, the quinquennial re
port, the ad limina visits, etc.) ,  and above all the procedure followed in 
the formulation of universal law, which normally entails the transmission 
of the text of the proposed law to the bishops' conferences before its 

6. Cf. the decretals Si quando (X I, 3, 5) and Cum teneamur (X III, 5, 6) of Alexander III. 
7. Cf. the standard and oft-cited commentaries of F. SUAREZ, De legibus ac Deo 

legislatore, pt ed. (Conimbriae 1612), lib. IV, ch. 16, and BENEDICT XIV (P. LAMBERTINI), De 
Synodo dioecesana, pt ed. (Rome 1748 and 1755), lib. IX, ch. 8. 

8. Cf., among the most modern treatises, L. DE LUCA, "Lo ius remonstrandi contro gli atti 
legislativi del Pontefice," in Scritti in onore di V Del Giudice, vol. I (Milan 1953), pp. 243-
273, and E. LABANDEIRA, "La remonstratio y la aplicaci6n de las leyes universales en la Iglesia 
particular," in Ius Canonicum 48 (1984), pp. 71 1-740. 

9. E. LABANDEIRA, La "remonstratio . . .  , "  cit., p. 728. 
10. F. SUAREZ, De legibus . . .  , cit., lib. IV, ch. 16, no. 8. 

268 



0TADUY Tit. I. Ecclesiastical Laws c. 7 

promulgation, 11 as well as the modern ease of communication between 
center and periphery in the Church, 12 make this institution less necessary 
nowadays. It does not thereby lose its validity, however, which is unim
peachable from a historical and doctrinal perspective (see, for the con
cept of "promulgation," commentary on c. 8). 

11. The proposed c. 9 § 2 made this same provision, and was rejected in the Coetus 
studiorum ''De normis generalibus" because it was not made mandatory, but this was done 
without impugning its nature as customary procedural practice (cf. Comm. 23, 1991, pp. 149-
150). 
12. Cf., for an account of each of these reasons, E. LABANDEIRA, La "remonstratio ... ," cit. , 

pp. 731-734. 
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§ 1 . Leges ecclesiasticae universales promulgantur per 
editionem in Actorum Apostolicae Sedis commenta
rio officiali, nisi in casibus particularibus alius pro
mulgandi modus fuerit praescriptus, et vim suam 
exserunt tantum expletis tribus mensibus a die qui 
Actorum numero appositus est, nisi ex natura rei il
lico ligent aut in ipsa lege brevior aut longior vacatio 
specialiter et expresse fuerit statuta. 

§ 2 .  Leges particulares promulgantur modo a legislatore 
determinato et obligare incipiunt post mensem a die 
promulgationis, nisi alius terminus in ipsa lege sta
tuatur. 

§ 1. Universal ecclesiastical Laws are promulgated by publication in the 
'Acta Apostolicae Sedis,' unless in particular cases another manner of 
promulgation has been prescribed. They come into force only on the 
expiry of three months from the date appearing on the particular 
issue of the 'Acta,' unless because of the nature of the case they bind 
at once, or unless a shorter or a longer interval has been specifically 
and expressly prescribed in the law itself. 

§ 2. Particular laws are promulgated in the manner determined by the leg
islator; they begin to oblige one month from the date of promulgation, 
unless a different period is prescribed in the law itself. 

SOURCES: § 1: c. 9; Syn. Bish. Relatio Pastor aeternus, 27 oct. 1969, 
II/5, 2b 
§ 2: cc. 291 § 1 ,  335 § 2, 362 

CROSS REFERENCES: cc. 7, 16 § 2, 3 1  § 2, 94 § 3, 341, 446, 455 § 3 

COMMENTARY ------

Javier Otaduy 

Canon 8 is concerned with establishing the methods of promulgating 
law, both universal law (§ 1) and particular law (§ 2). In discussing these, 
we will also have the opportunity to address other topics of interest. 

1 .  Different perspectives on the promulgation of canon law 

In order to offer a definition of promulgation, we must first explain 
the perspective from which we want to define it. If we are interested in de
fining promulgation from the point of view of the process of formulating 
the law (the nomogenesis), then promulgation turns out to be an integra
tive act, and not essential to or constitutive of the nature of law; that is, it 
functions as an instrumental act in relation to the other, prior acts that 
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provide the underlying substance of the law. Promulgation, thus under
stood, is merely a receiving vessel for the finished and completed legisla
tive content which has been designed, approved, and produced from an 
instance that is legislative properly speaking. 

On the other hand, we may consider the law from an external per
spective: in its status as a juridical norm, law is capable of exerting its 
obliging and evaluative effects on the behavior of its designees, which is 
the perspective that reflects what is assumed by "law" in the juridical sys
tem. Then the promulgation is a constitutive element of the law, on which 
depend the perfection, effect, and characteristic effects of the law within 
the canonical order. Distinguishing the one perspective from the other is 
absolutely essential to understanding what is meant by the term "promul
gation." 

2. Promulgation as an integrative phase in the process of 
formation of canon law 

In paragraph 1 the concepts of promulgation and publication are 
equated in the case of universal legislation. "Universal ecclesiastical Laws 
are promulgated by publication in the 'Acta Apostolicre Sedis."' This equa
tion by no means constitutes a technical error; rather it reflects a charac
teristic peculiar to canon law. This is not what happens in civil law, in 
which acts of legislative approval (proper to the legislative power, which 
acts as an autonomous and sovereign house), sanction, promulgation 
(proper to the monarch or president of the republic) ,  and publication 
(which requires the involvement of the executive power) must be clearly 
distinguished. 

These successive and compulsory formal phases do not exist in 
canon law. Nor does there exist in canon law a uniform procedure for the 
elaboration, formal signing, and promulgation of laws. For practical pur
poses, it is nevertheless important to distinguish between the signing of 
the law and its promulgation-publication. This distinction is generally 
valid within the same level of authority. In other words, there are not two 
systematic instances, one when the law is signed and another when it is 
promulgated; these are, rather, just two successive moments. For this rea
son, canon laws often carry the date on which they were issued or signed 
(the date of emanation) as well as the date on which they were promul
gated (the date of publication) . This second date is the one that perfects, 
as we shall see, the characteristic effects of the law; 1 the date of emana-

1. The opposite opinion-which in our view results from insufficient differentiation 
between the internal and external perspectives of the perfection of the law-is, however, 
evinced by V. DEL GIUDICE, "Promulgazione e obbligatorieta della legge canonica," in 
Annuario delta Universita Catolica del S. Cuore (Milan 1927), pp. 77-94; and recently by 
P. PELLEGRINO, "Spunti per uno studio sulla promulgazione e sulla pubblicazione delle leggi in 
diritto can6nico," in Raccolta di scritti in onore di Pio Fedele I (Perugia 1984), pp. 235-254. 
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tion produces only internal effects, if you will. A law "data et nondum pro
mulgat" can be considered perfect only in that it has completed the 
essential process of formation and lacks only an integrative phase: the 
publication of the law. Law in such a state, however, does not realize its 
characteristic effects. It affects only the executive authority in that it di
rects the publication of the law. It must be remembered that this obliga
tion derives not from the law itself, which as yet lacks juridical existence, 
but from the administrative practice. 2 

This does not mean that the canonical order does not acknowledge, 
in certain situations, practice in reference to successive acts in the forma
tion of law. These occur when there are different authorities involved in 
the nomogenetic process: one authority that produces the law, another 
that approves or confirms it, another that commands its observance or 
publication, and another that publishes it. This occurs often enough, espe
cially in conciliar legislation and in legislation involving the Roman dicast
eries. Thus, for example, most of the books dealing with the Pontifical and 
the Roman ritual have been produced at pontifical direction by the CCD. 
They were approved auctoritate sua by the Roman Pontiff, were ordered 
to be promulgated by him, and were promulgated with a decree of the 
Congregation. Laws established by the collegiate act of an Ecumenical 
Council are subsequently confirmed by the Roman Pontiff and promul
gated by his direction (c. 341 § 1).3 These examples enable us to under
stand that the publication-promulgation, as an integrative phase of the 
process, is not particularly important for purposes of determining the au
thorship of the legislative act. It cannot be said that the law simply comes 
from whoever promulgates it. To determine this we would have to know 
which authority has delegated the constitutive approval of the law. There
fore, the promulgation as an act within the process of formation of law 
often4 constitutes an act of executive power. 

Although promulgation is without question a required element in the 
procedure of formal law, this does not of course prevent every norm from 
needing a fixed procedure for publication. Specifically, the CIC likens gen
eral executory decrees to laws, for purposes of promulgation and vacation 
(c. 31 § 2). It also requires expressly and in every case, the promulgation 

2. Cf. P. GILLET, "De lege data et nondum promulgata," in Ius Pontificum 8 (1928), 
pp. 217-218. 

3. Something similar can be seen in the CCEO, concerning the legislation of the 
patriarchal synod: it is the exclusive responsibility of the Synod of Bishops of the patriarchal 
Church to issue laws for the whole patriarchal Church and to establish the manner and time 
of their promulgation (cc. 1 10 § 1 and 1 1 1  § 1 CCEO), but the promulgation itself is the 
responsibility of the Patriarch ( c. 112 § 1 CCEO). 

4. Canon 94 § 3 is the only canon norm that directly attributes the promulgation to the 
legislative authority, and it appears to do so deliberately, seeing as it distinguishes between 
condere (establishing, emanating from authority) and promulgare (publishing): "Quae 
statutorum praescripta vi potestatis legislativae condita et promulgata sunt, reguntur 
praescripta canonum de legibus" 
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of interpretative replies manifested in the form of law ( c. 16 § 2), modify
ing the position of the CJC/1917, which did not require the promulgation 
of replies that were merely declarative. 

3. Promulgation as an act that perfects the canonical legislative 
norm 

Considering the matter from the point of view of the norm's obliga
tion, which is the hold it has on its designees, the promulgation is the act 
that perfects the law and attributes to it its characteristic effects. Indeed, 
the most appropriate way to consider the law (and therefore, the promul
gation) is in its relation to the community it will affect, not as it relates to 
the process by which it is formed. Traditionally, canonical doctrine has un
derstood promulgation of the law to mean the solemn introduction of the 
law, made in such a way that it could be known to the community. 5 Today 
we would say, perhaps more precisely, that the promulgation of the law is 
"an official act, generally of limited circulation, but which authentically 
establishes its text. " In other words, to promulgate does not mean to pub
licize the content of laws, a process which takes place by other means. In 
any event, however, it is also inappropriate to make light of the need for 
adequate publicity, so long as it is understood that the essence of promul
gation is simply to certify the existence and terms of the law, not necessar
ily to make them publicly known. 6 

The promulgation of canon law takes place, as we have noted above, 
with the official publication. It has two fundamental purposes: a) to pro
duce the perfection of the law, that is, the root actualization of all its ef
fects-although certain of these can be affected by some extrinsic 
circumstance, such as vacatio; and b) to establish authentically both the 
existence and the exact terms of the law, in such a way that the law is cer
tain, and those who apply it and are affected by it cannot be unaware of it, 
impede it, or place it in doubt. To say that the law is "instituted" or "estab
lished" with promulgation means, moreover, that the designees are bound 
by it from that moment forward. It also means that the judicial and admin
istrative bodies must carry it out and ensure that others carry it out. This 
is done without any other special directive, since the existence and reach 
of the law no longer need to be proved. The promulgation already consti
tutes the proof of the given norm. Rather, it means that the law can now be 
received by them ( iura novit curia). 

5. Cf. A. VAN HOVE, De legibus ecclesiasticis (Malines-Rome 1930), p. 112, citing A. 
VERMEERSCH, Theologiae moralis principia, responsa, consilia, I, Theologia moralis 
fundamentalis (Rome 1926), no. 161. 

6. Cf. J.M. GONZAl,Ez DEL VALLE, "Los actos pontificios como fuente del Derecho 
Canonico," in Ius Canonicum 32 (1976), especially pp. 273-276. 
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The concept employed in c. 7 (legis institutio, a concept which will 
not be used again in the CIC and which appears here for deep-seated his
torical reasons) had as its most fundamental purpose to stipulate that pro
mulgation is the moment that perfects the law. The same could perhaps be 
said in classical law; but it can undoubtedly be said more accurately now, 
because codified canon law (since 1917) has retained no trace of the uten
tium approbatio of Gratian. This was deliberately removed by the draft
ers in order to prevent any importance from being attributed to the 
approving acceptance or any other subsequent moment which would per
fect the legislative mandate. The best doctrine after the Code developed 
regarding a doubt about the perfective moment of the Apostolic Constitu
tion Ut sit. 7 This doctrine has made it clear that the instituted (promul
gated) law is perfect, and therefore absolutely effective, even though it 
sometimes requires certain integrative procedures (e.g., the passage of 
time required by the vacation) in order for i t  to attain "operative efficacy," 
that is, actual validity. 8 Thus, technically speaking, it is not the moment of 
emanation (which is, if we are considering the law in its dimension of ju
ridical norm, an act previous to its perfection) nor the moment of the op
erative effect of any of the effects of the norm (which is a subsequent act 
and depends on the promulgation as its cause) nor, of course, the actual 
observance of the prescriptions of the law (which is subsequent and hin
ders not at all the perfection of the law) that constitutes the moment of 
perfection. The "essential efficacy" of laws must be traced back to the mo
ment of promulgation. 

4. Promulgation of universal law (§ 1) 

The regimen of promulgation of universal canonical law was estab
lished in 1908 by the Apostolic Constitution Promulgandi of Pius X. 9 This 
document put an end to the famed debate about whether subsequent dioc
esan promulgation was required for the effective validity of pontifical laws 
in the territories of the Catholic world. The regimen established by St. 
Pius X was adopted with slight modifications in both canonical codifica
tions. Its current formulation has three interesting points: 

a) "Leges ecclesiasticae universales promulgantur per editionem. " 
All universal laws (and therefore, not just pontifical ones, but also those 
of an Ecumenical Council) require, as a general rule, written publication 
of their text in AAS. Even though the pontifical promulgation of conciliar 
documents has been standard practice since the Council of Trent, the cur
rent c. 8 § 1 is innovative in requiring pro regula the publication of such 

7. AAS 75 (1983), pp. 423-425. 
8. Cf. G. Lo CASTRO, Las prelaturas personales, Perfiles juridicos, Span. trans. 

(Pamplona 1991), pp. 88-137, with the bibliography contained therein. 
9. AAS 1 (1909), pp. 5-6. 
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conciliar documents in AAS, as in fact has already been done with the doc
uments of the Vatican Council II; c. 9 of the CIC/19 17  required only the 
promulgation in AAS of "leg es ab Apostolica Sede latae."  

b) "per editionem in Actorum Apostolicae Sedis commentario offi
ciali. " The publication of universal laws must generally be carried out in 
the official Register of the Apostolic See. Since their origin in 1909, how
ever, the AAS have been used for other purposes as well. Of course, laws 
and juridical acts are contained therein, but so are other documents of a 
doctrinal nature. In the area of juridical phenomena, acts which are purely 
official and general in nature are found together with decisions whose im
portance is merely criteriological or illustrative, although in recent times 
this tendency has become much less pronounced. The intention from the 
beginning was to distinguish two sections in the AAS: one official and ju
ridical, and the other illustrative and supplementary; 10 but that plan has 
never been put into effect. 

c) " . . .  nisi in casibus particularibus alius promulgandi modus 
erit praescriptus." As we have seen, the u\* MERGEFORMAT niversal leg
islator can establish, and indeed on occasion does, a different manner of 
promulgation. Not infrequently, some acts and juridical norms are promul
gated (for reasons of urgency, caution, sheer typographical volume, or for 
other reasons) by publication in L'Osservatore Romano, or by direct trans
mission to bishops, bishops' conferences, or affected institutions, or, 
when dealing with acts of a constitutive nature executed in f orrna com
missoria, by public reading. This does not mean, of course, that such acts 
cannot subsequently be published in AAS as well, but if it was agreed that 
the manner of promulgation-publication would be different, then this sec
ond publication would not be for the sake of promulgation, but only for 
mere publicity. It can also happen that the AAS does not publish the full 
legislative text, but only a decree certifying its publication. 11  

5. Promulgepation of particular law (§ 2) 

The Code does not establish a general method for the promulgation 
of particular laws which "promulgantur modo a legislatore determinato." 
It is reasonable to ask if the determination of that manner obliges the leg
islator to settle on one manner for all of his laws in advance or whether he 
is free to decide on a case-by-case basis. A prudent analogy with the pro
mulgation of universal law favors the first option. The particular legislator 
must establish a regular method for the promulgation of his laws, although 
exceptions from this course are allowed in individual cases if a different 
manner of promulgation has been prescribed. Clearly, a strict reading of 

10. AAS 2 (1910), pp. 37-39. 
11 .  For example, in the case of the typical editions of liturgical books, published by the 

Vatican Press. 
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this provision (both for particular and universal law) will entail many 
problems. Fuerit praescriptus would mean that there had to be a previous 
stipulation in the official method of promulgation that expressly provided 
for the new manner of promulgation.12 This does not occur, however, with 
universal legislation, and it cannot be required for a particular law either, 
although it certainly does tend to favor juridical certainty and assurance. 

Neither is the Code more explicit regarding the manner of promulga
tion-publication of the laws or general decrees of particular synods 
( c. 446) and bishops' conferences ( c. 455 § 3). It falls to them separately to 
determine the manner of promulgation. In both cases the need for a recog
nitio previous to the promulgation is established, namely, an act of admin
istrative control exercised by the Holy See with the power to evaluate the 
legality and even the suitability of the law or decree, a review which nev
ertheless does not alter the authorship of the norm. 

6. Vacation of the law 

"The purpose of the vacatio is to facilitate the reception of laws and 
the adoption of the new criteria required in the juridical life of the Church 
when the laws come into force." 13 According to the prescriptions of § 1, 
universal laws become effective three months after the date appearing on 
the issue of the 'Acta' in which they were promulgated, while § 2 stipulates 
that particular laws become effective one month after their promulgation. 
In both cases, it is noted that a longer or shorter vacation is possible if ex
pressly prescribed in the law itself, a situation which arises often enough, 
especially in the area of universal law. The vacatio is not necessary for 
those laws which, by their very nature, bind at once (c. 8 § 1), as is the 
case with norms which formalize the contents of divine law (laws that af
fect faith or morals), or which are merely declarative of law (such as the 
authentic interpretative replies of a declarative character: cf. c. 16 § 2), or 
those norms whose operation requires their immediate validity in order to 
accomplish the objective for which they were intended. Those norms that 
are solely defining or technical, or which are purely beneficial and do not 
affect the rights of third parties in their implementation, and which do not 
make changes in matters of organization, can all be understood to obtain 
immediate force. 14 It should not be forgotten that the vacation is to a cer
tain extent a circumstance external to the completeness of the law itself, 
which is absolutely complete from the moment of its promulgation, even 
though some of its effects are pending. 

12. This is the opinion of J.M. GONZALEZ DEL VALLE, "Los actos pontificios ... ," cit., p. 275. 
13. P. LOMBARDlA, commentary on c. 8, in Pamplona Com. 
14. Cf. G. Lo CASTRO, Las prelaturas personales, cit. , p. 123. In opposition, A. VAN HOVE, 

De legibus . . .  , cit . ,  pp. 141-142 ,  and most of the doctrine of the commentators: cf. 
F.X. URRUTIA, "De quibusdam quaestionibus ad librum primum Codicis pertinentibus," in 
Periodica de re morali canonica liturgica 73 (1984), pp. 293-297. 
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Tit. I. Ecclesiastical Laws c. 9 

Leges respiciunt futura, non praeterita, nisi nominatim 
in eis de praeteritis caveatur. 

Laws concern matters of the future, not those of the past, unless provision 
is made in them for the latter by name. 

SOURCES: c. 10; CodCom Resp. IV: 6-8, 2-3 iun. 1918 (AAS 10 [ 1918] 
346) ;  SCCouncil 17 maii 1 9 1 9  (AAS 1 1  [ 19 19 ]  349-354);  
SC-Cong Deel . ,  1 aug. 19 19 ,  I (AAS 1 1  [ 19 19 ]  346); SCR 
Resp . ,  6 oct. 1 9 19 (AAS 1 1  [ 19 19] 420); CodCom Resp. 2 ,  
1 6  oc t .  1 9 1 9  (AAS 1 1  [ 1 9 1 9 ]  4 7 6 ) ;  C o dCom Resp . ,  
3 dee . 1919;  CodCom Resp. V, 24 nov. 1920 (AAS 12 [ 1920] 
575); CodCom Resp. IV, 14 iul. 1922 (AAS 14 [ 1922] 527); 
SCRO Deer. Post editam, 15 nov. 1966 (AAS 58 [ 1966] 1 186) 

CROSS REFERENCES: cc. 4, 16 § 2, 1095, 3°, 1097 § 2, 1098, 1 102 § 1 ,  
1 161 ,  1313, 1399, 1622 

C OMME NTARY ------

Javier Otaduy 

When promulgation takes place, the law is considered "fully real
ized" and now has its fundamental juridical efficacy. Some of its effects 
can, however, remain pending into the future (through the vacation), and 
rarely, can even affect matters of the past (through retroactivity) . This 
happens when a new law affects an act constituted under the temporal 
regimen of an older law. 

1. Juridical values contained in c. 9 

Canon 9 states that non-retroactivity is a general principle of the ca
nonical order: laws are designed for future time, they look to future 
events, and they are intended to evaluate and direct future behavior. This 
reflects a fundamental belief in justice, order, and juridical certainty. The 
designee of the law has the right to have his or her actions, legitimately 
performed in accordance with normative prescriptions or as a result of his 
autonomy of will, not be arbitrarily stripped of meaning. Valid and effica
cious acts demand to be upheld. Those who perform them deserve protec
tion. The law itself requires certainty. Besides this value, there is another 
which is equally reasonable, though it seems contradictory. A completely 
static juridical system would also be unjust, because it would not allow 
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for the modification of situations which over time have become unsuitable 
and even unreasonable. To deny a place for retroactivity in the law is tan
tamount to forbidding just reform of the juridical system. Accordingly, c. 9 
places the exceptional principle of retroactivity alongside of the general 
principle of non-retroactivity. Retroactivity is not allowed "unless provi
sion is made in them [the laws] for the latter [past matters] by name." As 
we can see , the exception is, we might say, doubly rigorous. It is not part 
of the general rule , and it also requires a further condition, namely the ex
press provision. The solution to the problem of the non-retroactivity of the 
law lies in the appropriate joining of these two principles. 

2. The temporal projection of juridical acts 

With respect to their projection in time and their dependence on the 
cause from which they originate , juridical phenomena occur in many 
forms. Some are intrinsically intertemporal and have continuous intertem
porability, such as prescription and custom, while others have an inter
temporability that derives from the complexity of the act. This may have 
several phases or steps, such as the procedure governing appeals or the 
constitution of a complex administrative act. Other acts, by contrast, are 
carried out or constituted at a discrete time , such as religious profession 
or marriage. Even in these cases, however, it is obvious that such acts of 
temporally specific and limited constitution are naturally constituted so as 
to have effects that extend into the future. The basic (or stable) juridical 
situation that has been produced by the constitutive act makes later ef
fects possible, that is, other acts which fit the supposition of that situation 
(e.g . , the dispositive acts in favor of an institute made by one who has 
taken vows) . Conversely, if we situate those acts in relation to the law as it 
becomes effective , they could already have been carried out by the time 
the new law begins to operate, or they could have been started but not fin
ished, or they could simply anticipate what will happen in the future. 

3. Systems for evaluating retroactivity 

Reducing everything to a very simple formulation, we could say that 
there are two different theoretical systems1 for evaluating the retroactiv
ity of the law: the system of performed acts and the system of acquired 
rights. Both are useful in their own way. It is dangerous , when dealing 
with retroactivity of the law, to apply principles mechanically that are 

1 .  In actuality, there are many systems. Cf., e.g., for one possible and well-organized 
summary of the basic systems for evaluating retroactivity, A. VAN HOVE, De legibus 
ecclesiasticis (Malines-Rome 1930), pp. 26-30. 
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rigid or merely speculative . In order to know which system will be the 
more helpful, we must first know what supposition is being evaluated. 

The range of retroactivity of the new law is limited by the respect it 
must have for rights acquired under terms of the older law (see commen
tary on c. 4). When the basic juridical relationship issues from the auton
omy of the will, the element of acquisition is very important in ensuring 
that the future effects of that situation are linked to the system which ex
isted at the moment of its constitution. In any case, we must be scrupu
lously exact when identifying those basic situations which arise from an 
acquired element. If we alter that basic or fundamental situation, then 
every other juridical situation will have become dependent on a changed 
original situation, until finally we must take on faith that, even though the 
last situation was acquired under the rule of one law, no effect that de
pended on that law would be affected: in a word, we would have complete 
paralysis in the juridical system. Therefore, when we speak of basic ac
quired situations, we do not refer to juridical capacity, to subjective juridi
cal conditions (canonical status), to fundamental rights (which are not 
acquired but received), or generally to juridical situations that depend on 
or are granted by the law. 

The system of performed acts, with only a slight change of perspec
tive, states that acts carried out under the rule of a former law are re
spected tempus regit actum: each act follows the system of law that was 
in force when said act was carried out. Combining both principles, and 
without ignoring the inspiration of other systems, such as the purpose of 
the law or the dependence of present and future effects on past acts, al
lows us to say as follows. 

The action of a new law as regards the future effects of situations or 
basic relationships created under the earlier law is not retroactivity ( or at 
any rate, it is juridically irrelevant retroactivity, which some authors call 
"low-grade retroactivity"). Those acts which undeniably arise from the 
basic situation, have yet to be carried out, and their actualization is there
fore governed by the provisions of the new law; nor can they be consid
ered acquired rights, but only expected ones. In these cases, that so-called 
"low-grade retroactivity" need not be mentioned explicitly in the law in 
order to be operative. A law that modified the regimen of competencies of 
the office of parish priest would immediately apply to the future, and no 
parish priest could invoke the former regimen in his favor. Such a law 
would in no way affect the basic situation (possession of the office of par
ish priest), nor would it affect the past acts performed in dependence on 
this situation. 

Juridical effects derived from a contract or a bilateral juridical trans
action assume an exception to the regimen that normally governs future 
effects. It is precisely on that point that the juridical importance of the ac
tive acquisition of rights can be fully appreciated, together with the role 
the system of acquired right plays in the scope of the non-retroactivity of 
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the law, which in certain areas overshadows and prevails over the system 
of performed acts. The future juridical effects of a contract, provided 
there is no express mention of retroactivity, must be considered protected 
from the rule of the new law. 

The realization of those effects of a basic juridical situation which 
were conceived under the rule of an earlier law but have not yet been car
ried out will be governed by the new law-provided that they are distin
guishable and to a certain extent independent of the basic situation that 
constitutes their raison d'etre. For example, the regimen for taking up an 
office can be governed by the new law, even though the provision of the 
office had been carried out in accordance with the previous law. It could 
be, however, that their effects are so intrinsic to the basic situation that it 
is incomprehensible without them. It is impossible that the right of a chap
ter to assist the choir, the right of a spouse to cohabitation, or the right of 
a Cardinal to sit in the conclave2 could ever be removed by the force of a 
new law without invoking retroactivity, and therefore without the law ex
pressly stating its retroactivity. Meanwhile, the regimen of the intertem
poral acts (prescription and custom, for example) is similar to that of 
complex acts, whose phases are to a certain degree independent of each 
other. The elapsed time is calculated with reference to the law under 
which it elapsed, because it refers to a section of the act that has already 
been completed. The time required for the future will be calculated in ac
cordance with the new law. 

The existence of basic juridical situations and the already-completed 
effects of those situations, that is, past matters, are protected from being 
affected by the new law, unless it makes express provision for such retro
active effects. 3 The one applying or interpreting the law should be clear 
that his or her task is not to judge the fairness of the retroactive effect that 
the legislator included in the law, but rather to verify whether the retroac
tive effect exists. Notwithstanding, it is clear that the applier and inter
preter of the law will often be confronted by temporally transient juridical 
phenomena, which must differentiate between those effects of the new 
law which can be applied immediately (because they only give the appear
ance of ignoring the effects of the law), and those effects which must not 
be applied, (because they would be truly retroactive) .  

2 .  As was done, in  our opinion with authentic retroactivity, by the mp Ingravescentem 
aetatem, II, 2, in AAS 62 (1970), p. 811 .  

3 .  Some classic examples can be found in the Bull Clericis laicos of BONIFACE VIII (VJ III, 
23, 3) and in specific points of the Council of Vienna (CLEMENT V) (Clem. III, 17, l; III, 7, 2). In 
the last case, all customs, privileges, statutes, treaties, and conventions which were contrary 
to that norm are declared "cassa, vacua et irrita." 
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4. Tacit or implicit retroactivity 

It is very important to remember the provision of c. 16 § 2, which 
states that authentic interpretative replies are retroactive if they are solely 
declarative (that is, if they clarify words of the law that are certain in and 
of themselves). In this case, an express indication is not necessary. This is 
an instance of tacit retroactivity. The law is silent because it is understood 
to be implicit, that is, logically required by that type of law. In any event, 
for the general case of authentic replies, i t  is necessary to determine 
which ones are declarative, because the PCILT does not label them. 

We must include all cases of declarative law in this regimen of tacit 
or implicit retroactivity, not just the authentic replies. In short, all norms 
which declare natural or positive divine law would be included herein. Ex
amples include norms that declare juridical acts which were grounded in, 
or constituted because of, a sinful act (such as prescriptions of bad faith 
or goods acquired through usury), to be pro infectis (i.e., non-acts). Other 
examples include norms that declare the substantive foundations of the 
juridical system or the essential elements of capacity and will for the con
stitution of acts, topics which can be easily integrated with natural law as 
we understand it. 

It is in the scope of matrimonial law that the possible retroactivity of 
certain canons of the CIC has been raised more urgently, particularly in 
relation to evaluating the validity of marriages contracted under the rule 
of the previous Code, whose norms did not consider certain factors of ca
pacity, certain formulations regarding error, and specific impairments of 
free will which have now been redefined or newly established. More spe
cifically, the formulation of c. 1095, 3°, concerning incapacity to assume 
the essential obligations of marriage for psychological reasons, already 
existed in a jurisprudential version prior to the Cle. In any case, because it 
deals with a prerequisite of capacity regarding the essential obligations of 
marriage, it certainly must be understood to be declarative of law and to 
have retroactive reach. In the case of the error of quality that is directly 
and principally intended (c. 1097 § 2), it seems obvious enough that we 
find ourselves before an instance of a declarative norm in which a funda
mental principle of natural law is immediately present. That is how the 
majority of doctrine and jurisprudence has seen it,4 thereby accepting its 
retroactive nature. The question of deceit (c. 1098) is more complex. Its 
connection with natural law is beyond doubt; however, we must take into 
account that in this case the language of the norm has required the impor
tant technical involvement of perpetration and comprehension, which 
endows this canon with a strong historical flavor. The majority of the doc-

4. Cf. J.c. AGNEW, "Error of quality in recent rotal jurisprudence," in Cuadernos doctorates. 
Excerpta e dissertationibus in iure can6nico 10 ( 1992) (Pamplona 1993), pp. 235-309, 
especially pp. 297-301. 
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trine5 considers, however, the norm of c. 1098 to be declarative of natural 
law and accordingly accepts its retroactive character. It appears that 
something similar must be said of c. 1 103, concerning the topic of fear as 
an impairment of consent, if we take note of the authentic reply6 that de
clares the norm of this canon to be applicable to the marriage of non
Catholics. As for a condition concerning the future (c. 1 102 § 1), there is 
no retroactivity whatsoever. 

5. Favorable retroactivity 

The final point about the retroactivity of canonical law, an important 
one for a full understanding of the subject, is the retroactivity in mitius. It 
turns out that canonical laws sometimes establish a benign or favorable 
retroactivity, which does not involve the problems of general retroactivity, 
since no acquired right is affected and the effects of juridical acts are not 
suppressed. On the contrary, the juridical latitude of the interested party is 
widened, or favorable effects are attributed to his prior behavior. Benefi
cial retroactivity typically occurs in the penal area. If the law should 
change after the commission of a delict, the most favorable law is to be 
applied. If a later law should abrogate a previous one, or at least suppress 
the punishment, that punishment immediately lapses (c. 1313). Paradoxi
cally, penal canon law also recognizes, in cases of extreme danger to the 
public welfare, a significant exception to the principle of favorable retro
activity, embodied in the norm of c. 1399. The following should also be 
considered acts of power with favorable retroactive effects: the retroac
tive validation of an invalid marriage which involves "a referral back to 
the past of the canonical effects" ( c. 1 161  § 1); the legal acts of remediable 
nullity ( c. 1622); and the commutation 7 or convalidation of the effects of 
acts which have already been performed. 

5. Cf. P. MONETA, "Matrimonio can6nico e problemi di diritto transitorio (con particolare 
riferimento al dolo)," in Scritti in memoria di Pietro Gismondi II, 2 (Milan 1991), pp. 41-56. 

6. PCILT, Resp April 23, 1987, in AAS 79 (1987), p. 1 132. 
7. Cf., e.g., SCRSI, Deer. of February 2, 1984, in AAS 75 (1984) 499-500, for that which 

convalidates the passage of time, by means of a different kind of bond for reckoning the 
period of temporal vows. 
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Irritantes aut inhabilitantes eae tantum leges habendae 
sunt, quibus actum esse nullum aut inhabilem esse perso
nam expresse statuitur. 

Only those laws are to be considered invalidating or incapacitating which 
expressly prescribe that an act is null or that a person is incapable. 

SOURCES: c. 1 1  

CROSS REFERENCES: cc. 14, 15 § 1, 39, 124-127, 1 156, 1 161 ,  1620-1622 

COMME NTARY ------

Javier Otaduy 

One possible effect of laws is to attribute invalidity (nullity)1 to a ju
ridical act by reason of the non-fulfillment of a formal requirement that 
the law itself establishes for the constitution of the act itself ( an invalidat
ing law) or by reason of the non-fulfillment of a personal requirement that 
the law sees fit to require of the subject who is performing the act (an in
capacitating law). Although they have different names, the two types of 
law form a single category, since their purpose is the same and the effect 
they produce is also the same. The incapacity spreads equally to the inval
idity of the act, even though it results from a disqualification at the per
sonal level. The invalidating and incapacitating laws protect the public 
welfare in a special way, objectively and externally. Consequently, they are 
not affected by subjective conditions of ignorance ( c. 15  § 1 ), although 
naturally they can be enervated through doubt of law ( c. 14 ) . 

l. The canonical meaning of textual nullity 

The canonical order understands that the effects of invalidity and in
capacity are odious, and therefore it requires that they be stated expressly 
and textually in the law in order for them to have effect. Thus not every ir
regularity, formal inconformity, illegality, illegitimacy, or anomaly results in 

1. Some canonists (A. VAN HOVE, De legibus ecclesiasticis (Malines-Rome 1930), p. 167; 
J.M. PINERO CARRION, La ley de la Iglesia, I (Madrid 1985), p. 104) prefer to distinguish 
between invalidity and nullity, connecting the former with invalidation and the latter with the 
absence of an essential element, but this terminology does not seem to have won general 
acceptance. 
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the nullity of acts. As for their conformity with positive law, they are valid 
so long as there is no clause of invalidity. "In canon law, acts in opposition 
to the law, although in principle illicit, are not necessarily null and void. 
The nullity of acts contra legem is not the rule, but the exception. "2 In the 
constant juridical dialectic between certainty and truth (between formal
ism and will, between security and justice), canon law inclines toward the 
second alternative. Provided that the acts respect the natural state of the 
human condition, they are also valid in the law. At any rate, in order to situ
ate the doctrine in its true context, it must be said that this rule was devel
oped gradually and with historical references that make it rather relative. 
Classical canon law, under the influence of Roman law, used extremely rig
orous and formal criteria ("ea quae fieri prohibentur, si facta fuerint, non 
solum inutilia, sed etiam pro infectis habeantur, "3 "quae contra ius fiunt, 
debent utique pro infectis haberi").4 The evolution to the current rule, on 
the other hand, is undeniably and paradoxically dependent on legalism. It 
is understood solely as a protection of liberty and transactional discretion 
in the face of a juridical system whose prescriptions are wide-ranging and 
all-pervasive, whose sanctions are plentiful, and whose formal require
ments are stringent. That is how French doctrine understood it in com
menting on the Napoleonic Code: "pas de nullite sans texte." 

2. Invalidity or non-existence of canonical acts 

Nevertheless, or perhaps precisely on that account, the CIC does not 
have a homogeneous notion of the validity of juridical acts. Nullity is 
sometimes understood as the non-existence of the act owing to the ab
sence of its essential elements, and at other times as nullity by the pre
scription of positive law. In this second case, moreover, it is possible to 
understand nullity as either irremediable or remediable. Both categories 
are contained within the one term . This lack of systematization has a 
strong effect on the interpretation of c. 10. 

Canon 124 § 1 says: "For the validity of a juridical act, it is required 
that it be performed by a person who is legally capable, and it must con
tain those elements which constitute the essence of the act, as well as the 
formalities and requirements which the law prescribes for the validity of 
the act." There appears to be a considerable discrepancy between the pro
visions of c. 124 § 1 and c. 10. In the former, the validity is intertwined 
with the essential elements and also with the requirements of positive law. 
In c. 10, no mention is made of what nature the material norms must have 

2 . P. LOMBARDfA, commentary on c. 10, in Pamplona Com. 
3. c. 25, q. 2 , c. 13. The words taken up by the Decree relate to a decretal of Gregory I, 

which is the literal application of an imperial constitution. 
4 . VI, Reg. iuris 64. 
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to incur the sanction of invalidity; but it seems clear that if the express 
character of the clause is established as an essential requirement, then 
there are sufficient grounds for concluding that it concerns only the re
quirements of positive law. In reality, it would be incomprehensible to dis
regard (as the absolute cause of the inefficacy of the juridical act) the 
absence of essential elements, irrespective of whether the law expressly 
stipulates it. 

With respect to the efficacy of juridical acts, we must distinguish be
tween nullity and non-existence. 5 The latter, as we have observed above, 
affects those acts that lack essential elements. "The Code labels all such 
acts null, because they lack effects; nevertheless, the structural idea of the 
vitiation of the act is not thereby signified. "6 Rather than vitiation, which 
presupposes the existence of the act, we should technically speak of non
existence. The result is that when this kind of act is present, the violated 
law does not possess any possibility of remedy, convalidation, or corrobo
ration. It is not infirmum (without effect), but infectum (without exist
ence), and the law can only declare it to be such. Acts should not just be 
declared non-existent because they are unreasonable (that is, absolutely 
inconceivable or contradictory, such as the "marriage" of homosexuals or 
a unilateral "contract"), but rather because they fail to meet assumptions 
of capacity that are absolute ( e.g., the marriage of someone who lacks suf
ficient use of reason, c. 1095, 1 °) , because of lack of an object (e.g. , the 
provision of an office that is not vacant, c. 153 § 1 ), because of lack of free 
will ( e .g . ,  the act performed as a result of external violence that could not 
be resisted, c. 125 § 1), because of lack of cause (e.g. ,  an administrative 
act performed with a personal or private motivation, or a dispensation 
without cause, c .  90), or because of lack substantive constitutive form 
(e.g. , a religious profession without public vows, c .  654). Despite the in
consistencies mentioned above, the CIC gives cause for understanding the 
non-existence as an autonomous juridical category in c. 125 § 1 , where it 
labels pro infecto an act performed with lack of free will, and in c. 1406 
§ 1 , where it labels pro infectis the acts of a process carried out against 
the Primatial See, by reason of absolute incompetence or incapacity of the 
judges (or perhaps through lack of objectivity). 

The intention of c. 10 is to draw attention to invalidity, not to non
existence This does not mean that there are not occasionally specific is
sues of non-existence in laws containing clauses of invalidity, which are 
conceived in the style of invalidating and incapacitating laws ( e.g., cc. 42, 
126, 153 § 1 , 171 § 1 , 1 °, 1084, 1085, 1097 § 1 , 1708). Strictly speaking, the 
clause of invalidity is unnecessary for these cases, although they can be 
justified owing to the act's appearance of validity. Technically, however, in-

5. Not all authors agree on the usefulness of this distinction . Cf. , e.g. , E . LABANDEIRA, 
Tratado de derecho administrativo can6nico, 2nd ed . (Pamplona 1993), pp . 389-390. 

6. 0 . ROBLEDA, La nulidad del acto juridico, 2nd ed. (Rome 1964), p. 211 .  
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validating laws must be understood as those which establish, with threat 
of nullity, requirements of positive law that are non-essential. Such re
quirements are only invalidating when they are expressly stated. The ex
press character of the invalidity must be manifested unequivocally. 
Therefore, expressions such as non potest, non competit, sine licentia 
non agat, arceatur" etc . would not be sufficient. This is the only modifica
tion that has been made to the parallel canon of the CJC/1917 . The follow
ing (among others) are considered express clauses of invalidation or 
incapacitation: inhabilis est (c. 171 § 1 , 2°--4°) , irritus est (cc. 149 § 3, 188, 
423 § 1 , 1091 § 2 , 1 105 § 3, 1292 § 3, 1360, 1433), invalidus est (cc. 65 § 3, 
127 § 2, 1°-2°, 170, 172 § 1 , 1°, 174 § 2, 649 § 1 , 1086 § 1), nullus est (cc . 166 
§ 3, 171 § 2, 179 § 4, 425 § 3, 1488 § 1 , 151 1 , 1656 § 2) , ad validitatem re
quiritur, ut validus sit, vim non habet, effectum non sortitur, etc . There 
are also clauses of invalidation in administrative acts ( c. 39) . 

3. The juridical extension of the clauses of invalidity 

Non-existent acts do not and cannot have juridical effects. They can, 
however, certainly have def acto effects for as long as their status goes un
declared; but they do not exist before the law, and they are, therefore, irre
mediable. Depending on the case, they must be performed anew. When 
acts of this type contain a clause of invalidity, they are not to be judged 
like laws that are merely invalidating or incapacitating. 

Acts that are null because they contravene a law that is properly in
validating or incapacitating are in principle remediable by the very nature 
of the things in question . In effect, this would amount to a requirement or 
warning of positive law, which just as it has been prescribed by the law, so 
also can be remedied or con validated by it. Notwithstanding, the law can 
also understand that certain anomalies or defects are present in the acts 
which, without bringing about the absence of essential elements, still pro
duce irremediable nullity. Such is the case, for example, with the instances 
of absolute procedural nullity ( c. 1620) , although most of these constitute 
examples of non-existent acts, as well as with certain matrimonial impedi
ments (cc . 1083, 1086 § 1 , 1089, 1090, 1092, 1093), and with certain defects 
of matrimonial consent that do not in and of themselves presume the ab
sence of free will (cc . 1098, 1 102 § 1). It should be noted in the last case, 
that the invalidating law does not deal with strict requirements of form 
(which are ancillary to the act) , but rather, in order to protect as strongly 
as possible the genuineness of the voluntary consent, attributes the abso
lute and irremediable nullity to a defect of the essential element, not to the 
absence of that element. 

Most of the acts invalidated by invalidating law are, nonetheless, re
mediable, because they maintain their essence intact. This is especially 

286 



0TADUY Tit. I. Ecclesiastical Laws c. 10 

significant in procedural matters, 7 where the remedy of null acts subject 
to procedural treatment ( or of null judgments, c. 1622) is a singularly effi
cacious device, whether it takes place through renunciation of the contes
tation of the nullity ( cc. 1524 and 1525), through lapse of the time-limit 
for contestation ( c. 1626 § 2), through fulfillment of the objective purpose 
of the act ( c. 1510), or through the remediable effect of the judgment itself 
(c . 1619). 

Remedy by convalidation can also occur in the area of administrative 
acts. It takes place if the legislator specifically confirms an act that is null8 

(but not non-existent), thereby making good all of its defects or issues of 
positive invalidation. Likewise, it occurs when the law itself attributes an 
express convalidating power to remedy a null act completely and retroac
tively, as in the case of the radical sanation of an invalid marriage (c. 1 161). 
In other cases, which are improperly called convalidating (c. 1 1 56), what 
the law does is facilitate the ratification or repetition of the act. 

4. Rescindability 

No express clause of rescission is needed for the rescindability ( or 
annullability) of canonical acts. It is enough that the act have a defect or 
juridically significant anomaly that occasions rescission or permits an au
thority to intervene and annul it. Canon 125 § 2 notes that the judge can re
scind with a judgment, at the instance of a party or even ex officio, an act 
performed as a result of fear which is grave and unjustly inflicted, or as a 
result of deceit. Canon 126 adds that an act performed as a result of igno
rance or of error (when it does not affect the substance of the act or a con
dition sine qua non, in which case, it would be non-existent) is valid, but 
can give rise to rescission. There are, however, many other situations of 
rescindability in which the defect of an act of free will is not the primary 
issue, but rather irregularities concerning the subject, object, or form of 
an act. The CIC cites, for example, the provision of an office to a person 
who lacks the requisite qualities (c. 149 § 2), and the overlooking of elec
tors in an election ( c. 166 § 2). We should not forget, however, that the re
scindability (that is,  the so-called nullity through non-declarative 
judgment or through decree) does not have to be expressed. In fact, 
c. 1739 and c. 1445 § 2 allow us to know with certainty that administrative 
acts can be rescinded through hierarchical recourse and, subject to much 
more stringent conditions, through the judgment of the tribunal of the 
Second Section of the Apostolic Signatura. 

7. Cf. M.A TORRES-DULCE, "La subsanaci6n de la nulidad procesal can6nica," in Excerpta 
e dissertationibus in iure can6nico 6 (1988), pp. 519-577. 

8. Cf. V. G6MEZ-IGLESIAS, "Naturaleza y origen de la confirmaci6n 'ex certa scientia' ," in 
Ius Canonicum 49 (1985), pp. 95-97. 
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Bk. I. General Norms 0TADUY 

Legibus mere ecclesiasticis tenentur baptizati in Ecclesia 
catholica vel in eandem recepti, quique sufficienti ratio
nis usu gaudent et, nisi aliud iure expresse caveatur, sep
timum aetatis annum expleverunt. 

Merely ecclesiastical laws bind those who were baptised in the Catholic 
Church or received into it, and who have a sufficient use of reason and, 
unless the law expressly provides otherwise, who have completed their 
seventh year of age. 

SOURCES: c. 12; CodCom Resp. I, 3 ian. 1918; SCCouncil Instr. Saepen
umero, 14 iul. 1941, 2 (AAS 33 [ 1941 ]  390); GCD Addendum 
Inter alia, 1 1  apr. 1971,  1 (AAS 64 [ 1972] 173); SCSDW et 
SCCong Litt. circ., 31 mar. 1977 

CROSS REFERENCES: cc. 96-99, 105 § 1 , 204 § 1 , 920 § 1, 1086 § 1, 1 1 17, 
1 124, 1478 § 3 

C OMME NTARY ------
Javier Otaduy 

The one for whom the law is destined, if we keep in mind the con
cept of law as juridical norm, and its characteristic position among the 
sources of the law, is the community. The community alone is capax legem 
recipiendi. The term denotes a passive subject that is indeterminate at the 
level of the individual: whosoever by virtue of their behavior is inscribed 
in the hypothetical and abstract supposition of fact that the norm estab
lishes. It must not be forgotten, however, that every law, if it is legitimate 
and reasonable, produces as a general effect, before any other actual ju
ridical effect, the obligation to obey it consciously. 

Indeed, c. 1 1  is concerned with describing the subject of canonical 
laws from that perspective. In effect, the intention of c. 1 1  is to determine 
who "is obliged," i.e., what conditions does the law establish for someone 
subject to the law to be obliged to obey it. Consequently, the laws directly 
referred to here are those which are merely preceptive and prohibitive. 
Canon 1 1  does not regulate anything connected with the norms constitu
tive of juridical acts. Invalidating and incapacitating laws, like laws consti
tutive of acts and canonical institutions generally, are exempt, in so far as 
their operativity is concerned, from considerations of knowledge and sub
jective obligation. Their efficacy depends on the conditions stipulated in 
the juridical order. Nor does c .  1 1  affect norms that attribute rights. 
Rather it affects those which instruct or prohibit, the ones which can in a 
strict sense generate obligation (tenentur). 
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I t  i s  important to dispel two other misconceptions that can arise 
from a superficial reading of c. 11. It speaks of "merely" ecclesiastical 
laws, thereby explicitly signaling that it is establishing a regimen for sub
jection to the positive legislation of canon law and not to divine law. The 
obligation of the latter obviously transcends the conditions mentioned in 
c. 11 for the addressee affected by law. Secondly, although it may follow 
from what we have stated above, it seems clear that c. 11 does not de
scribe the subject of law, but rather the person who is subject to the law. 
The subject of law is a much broader concept than that of the person sub
ject to a legislative norm. There will necessarily be some discussion of this 
point in the course of this commentary. 

As for the parallel canon of the previous Code, in addition to the sub
stantive modifications which we discuss below, the form of the expression 
has also changed. What once was expressed as a negation and an excep
tion (those who did not meet certain conditions were not obliged) is now 
conceived and expressed in a positive and regular fashion (those who 
meet certain conditions are obliged). 

l. Baptism or reception into the Catholic Church 

This is the first condition that c. 11 specifies for the person subject 
to merely ecclesiastical law. It implies a marked departure from the previ
ous regulation, which established merely the condition of validly con
ferred baptism, whether in the catholic Church or in another Church or 
ecclesial community. 1 The Church has always acknowledged its lack of 
competence to subject the unbaptized to its jurisdiction, although at the 
same time it has also understood that those baptized in a different Church 
were included in the plan of salvation of the Catholic Church. Thus, they 
were subject to its authority. In modifying the second point, c. 11 reflects 
the doctrine developed by the Second Vatican Council (UR 3) and resolves 
previous situations of doubtful juridical efficacy (because the CJC/1917 af
firmed that those baptized in other religious confessions were generally 
subject to its canons, but then dispensed from typical canonical obliga
tions). 

Certain acts of those baptized in non-Catholic confessions can be un
deniably important in the canonical order. By virtue of baptism ( c. 849), 
they have the potential title to be subjects of canon law,2 although it is 
clearly limited in its actual exercise by the absence of ecclesiastical com-

1. In the schemata previous to the CIC, the canon used different language, intermediate 
between that of the CIC/1917 and that of the current c. 11 .  Cf. Comm. 23 (1991), pp. 151-154. 

2. They are granted the "simple" condition of being subjects in canon law, without being 
full members, but with authentic juridical capacity, by A. G6MEZ DE AYALA, "Osservazioni 
sull'elemento soggettivo nella nuova codificazione canonica," in Raccolta di scritti in onore 
di Pio Fedele I (Perugia 1984), p. 137. 
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munion (cc. 96 and 751). Still, they can be involved in certain canonical 
relationships, such as marriage (cc. 1 124-1 129, 1671, 1692) or procedures 
(c. 1476). Moreover, they can be the object of the pastoral attention of the 
Church ( cc. 383 § 3 and 1 183 § 3), and can even participate, under certain 
conditions and to greatly varying extents depending on their relationship 
with the Catholic Church, in the communicatio in sacramentis (c . 844 
§§  3 and 4). All of this does not mean, however, that they are subject to ca
nonical law ( except indirectly, through the formal requirements necessary 
for the valid fulfillment of those acts). 

Likewise, the acts of non-Catholics can have meaning in the canoni
cal order. They can administer baptism in a case of necessity ( c. 861 § 2), 
contract canonical marriage ( c. 1086), obtain rescripts ( c. 60), plead be
fore a court (c. 1476), be witnesses in a process (c. 1549) or leave their 
goods to the Church (c. 1299 § 1) .  In addition, canon law recognizes the 
competence of the Church over the marriage of the unbaptized, if the sup
position of fact arises for the concession of the Pauline privilege 
(cc. 1 143-1 144), which presumes the dissolution of a matrimonial bond. 
The Church also affirms its obligation and inherent right to preach the 
Gospel to all peoples (c. 747 § 1) .  Moreover, we must not forget that all 
people are destined, and to a certain extent have the right, to be part of 
the people of God ( cf. LG 13), and have the obligation to seek truth, to em
brace it, and to practice it (cf. DH l) .  Catechumens are more closely 
linked to the Church and its system of law, and a special juridical status is 
assigned to them ( cc. 206, 788, 851, 1 °, 1 170, 1 183). 

Although no one doubts that unbaptized individuals lack title to the 
rights and obligations proper to Christians, the doctrine is divided on the 
question of the canonical subjectivity of unbelievers. Some maintain that 
they lack any juridical capacity whatsoever in the canonical order, even 
though their acts, when recognized as such by the law, prove to have mean
ing. Even so, they are not subjects with personality.3 Others argue that 
canon law recognizes the natural juridical dimension to the human condi
tion, thereby indirectly attributing personality to the unbaptized. This 
would explain their capacity to act with canonical meaning.4 This interpre
tation would explain the double, symmetrical, and somewhat equivalent 
formulations of cc. 96 (persons in the Church) and 204 § 1 (the faithful) .5 If 
the personality of the unbaptized is conceded, then the first formulation 
would not be superfluous or "completely interchangeable"6 with the sec
ond. Yet even though this second alternative is supported by sound argu
ments, it is clear that all manifestations of will by the unbaptized to which 

3. An up-to-date, well-documented, and strong restatement of this position can be found 
in A. G6MEZ DE AYALA, "Osservazioni .. . ," cit., pp. 113-157, especially pp. 154-157. 

4. Cf., for all of these opinions, P. LOMBARDfA, Lecciones de Derecho can6nico (Madrid 
1984), pp. 135-138. 

5. Cf. G. Lo CASTRO, ll soggetto e i suoi diritti nell 'ordinamento can6nico (Milan 1985), 
pp. 52-63 and 91-99. 

6. Ibid., p. 94. 
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juridically relevant effects in canon law are attributed protect the interests 
of the faithful. 7 They are inscribed, when they are not seen as something 
that is merely objective, with no requirements of juridical capacity, in rela
tionships that are typically canonical and intra-ecclesial in purpose. 

Canons 96 and 204 § 1 affect c. 1 1  only tangentially. Whether or not 
unbelievers are considered subjects with canonical capacity, it is clear 
that they are not subject to the law. It is equally evident, however, that one 
cannot reduce the whole phenomenology of juridicity to "bonds of sub
mission." 

Even assuming defection from the Catholic faith and abandonment 
of the Church, c. 1 1  does not exclude subjects from submission to canoni
cal laws, except in those cases where some effect in this sense is explicitly 
attributed to the formal act of abandonment (cc. 1086 § 1 ,  1 1 17, 1 124). As 
the canon was being developed, a formulation was considered which af
firmed that those who abandoned the Catholic Church continued to be 
obliged by canonical laws unless it was expressly provided otherwise in 
the law.8 This language did not prevail, but its underlying sense is identical 
to that of the actual c. 1 1 .  It is also clear that the legislator wanted to dis
tinguish clearly the Catholic Church from an associative or conventional 
church model, "from which each individual can depart at his own discre
tion. "9 "It should be borne in mind that the 'coercive' aspect of canon law 
is based on factors of a spiritual nature (not on recourse to physical vio
lence), the effectiveness of which depends largely on personal faith and 
disposition. Consequently, it is reasonable to establish in principle an ob
jective obligation to adhere to laws. This obligation does not disappear by 
reason of the mere fact that one has abandoned the faith or broken hierar
chical communion."10 

2. Sufficient use of reason 

The sufficient use of reason in order to be bound by ecclesiastical 
law is drawn from natural law ( especially if we observe that in c. 1 1  direct 
reference is made to conscious obligation). In order for there to be an au
thentic moral obligation in the fulfillment of the law, the conscience must 
be able to perceive such an obligation through a judgment of the reason
ing faculty. The only interpretative problem posed is that of juridically de
fining the concept of "sufficiency." The habitualiter amentes, even though 
they may have intervals of lucidity, are not obliged by merely ecclesiasti
cal laws. This seems to be the most appropriate conclusion for under
standing the sufficiency of reason, since c .  99 considers them, with the 

7. Cf. A. G6MEZ DE AYALA, "Osservazioni.. . , "  p. 156. 
8. Cf. Comm. 23 (1991), p. 154. 
9. Comm. 14 (1982), p. 133. 

10. P. LOMBARDiA, commentary on c. 11 ,  in Pamplona Com. 
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presumption iuris et de iure, as incapable of personal responsibility, and 
likens them to infants for juridical purposes ( along these lines, cf. c. 1322, 
which considers them as incapable of committing an offence) . Another 
question is the moral estimation that should attach to the behavior of an 
habitualiter amens during a period of lucidity. It is clear that people with 
mental dysfunction, whether original, acquired, or by reason of age, also 
possess juridical capacity and canonical subjectivity. They hold rights, 
even though they lack the capacity to act. The exercise of those rights falls 
to their parents, guardians, or caretakers ( c. 98 § 2). 

Those who suffer from an occasionally flawed use of reason, weak
ness of judgment, or temporary mental confusion, do not thereby lose the 
permanent juridical situation of submission to merely ecclesiastical laws. 
The imperfect use of reason does, however, diminish (c. 1324 § 1 ,  1°), ex
empt (c. 1324 § 3), or favor (c. 1345) the non-application of a canonical 
penalty. Furthermore, it obviously prevents the performance of numerous 
juridical acts that require a higher and specific level of capacity or apti
tude (cc. 689 § 3, 1041, 1°, 1044 § 2, 2°, 1095, 2°, 1478 § 4, 1550 § 1). 

3 .  The septennium 

As a further, though not alternative, condition for the sufficient use 
of reason, it is established that one must have completed the seventh year 
of age. Although majority and capacity for the full exercise of rights is ob
tained upon completion of the eighteenth year of age ( cc. 97 § 1 and 98 
§ 1), the CIC grants a certain limited capacity to minors infantia egressi 
(cc. 98 § 2, 105 § 1 ,  1478 § 3). In addition to that limited capacity, c. 1 1  es
tablishes that those who have reached seven years of age, if they have the 
use of reason, are obliged by preceptive and prohibitive canonical laws. 
The further clause concerning the septennium is not an empty one: "nisi 
aliud iure expresse caveatur. " The CIC does expressly mention that the 
fulfillment of certain merely preceptive laws carries additional age re
quirements (cf. , e .g . ,  c. 1252).  It also cautions that in certain express 
cases, the use of reason prevails over the age requirement for the fulfill
ment of certain preceptive canonical laws that are strongly linked with re
quirements of divine law (cf. c. 989 and, where applicable, c. 920 § 1) .  

292 



0TADUY 

12 

Tit. I .  Ecclesiastical Laws c. 12 

§ 1.  Legibus universalibus tenentur ubique terrarurn 
ornnes pro quibus latae sunt. 

§ 2 .  A legibus autern universalibus, quae in certo territo
rio non vigent, exirnuntur ornnes qui in eo territorio 
actu versantur. 

§ 3 .  Legibus conditis pro peculiari territorio ii subiciun
tur pro quibus latae sunt, quique ibidem dorniciliurn 
vel quasi-dorniciliurn habent et sirnul actu cornrno
rantur, firrno praescripto can. 13. 

§ 1 .  Universal laws are binding everywhere on all those for whom they 
were enacted. 

§ 2. All those actually present in a particular territory in which certain 
universal laws are not in force, are exempt from those laws. 

§ 3. Without prejudice to the provisions of c. 13, laws enacted for a partic
ular territory bind those for whom they were enacted and who have a 
domicile or quasi-domicile in that territory and are actually residing 
in it. 

SOURCES: § 1: c. 13 § 1; EM V 
§ 2: C. 14 § 1 ,3° 

§ 3: C. 13 § 2 

CROSS REFERENCES: cc. 1, 13, 87 § 1, 94, 102-107, 295 § 1, 391, 445, 
455 § 1, 586, 587 

C OMMENTARY ------

Javier Otaduy 

Canons 12 and 13, which form a natural pair, are concerned with set
ting some practical rules for establishing the regimen of subjection to ec
clesiastical laws, by regulating the scope of those laws. Secondarily, they 
give us a conceptual starting point for considering the nature of universal 
vs. particular law and personal vs. territorial law. The combination of 
these two canons presents a complex picture, one which is, however, re
flective of the complexity of the canonical legislative instances. Even leav
ing aside the principal juridical systems which comprise the canonical 
system (those of the Latin Church and the Eastern Churches), canon law 
recognizes an unusually large number of legislators. In addition to the su
preme legislative instance (the Roman Pontiff and the Ecumenical Coun
cil, which are both universal and particular legislators), each particular 
church, generally limited to a small territorial area, has its own legislator. 
Besides these, there are other instances of territorial particular norms, 
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such as the Synods and bishops' conferences. Finally, there are structures 
with personality which also have legislative competence. The multiplicity 
of legislators and the numerous divisions and subdivisions allow the des
ignee of particular law to be very mobile, easily passing from one territo
rial demarcation to another. Such multiplicity also gives rise to frequent 
conflicts between legislative dictates which may be different or even in
compatible. All these considerations make it clear that rules of coordina
tion are necessary for establishing who is subject to canonical law in each 
case. This is done by regulating the scope or extension of that law. 

1 .  The notion and scope of universal law (§ 1) 

Although § 1 does not define the nature of universal law, since its 
sole intent is to declare who is subject to such law, it does provide a crite
rion that is useful for working out a definition: universal laws are binding 
everywhere on all those for whom they were enacted. In other words, the 
characteristic of universal laws is that they affect, not the totality of the 
faithful (the universitas fidelium) , but the entire globe (ubique ter
rarum). Within that unlimited territorial scope, universal laws affect "all 
those for whom they were enacted."  In fact, universal laws typically are 
special. They affect a species fidelium ( clerics, members of institutes of 
consecrated life, laity, judges, officeholders, etc.) throughout the entire 
world. Of course, there can also be general universal laws that affect all 
the faithful (e.g., those canons that express fundamental rights). It should 
also be remembered that the concept of universal law in the CIC applies to 
the Latin Church (c. 1). Nevertheless, nothing thereby prevents such laws, 
although given for the faithful of the Latin Church, from in fact being uni
versal and having effect ubique terrarum, wherever the faithful of that 
Church are found. Latin law and Eastern Church law are not dependent on 
each other in such a way as to make it impossible to speak of universal law 
in each one of the two systems of law. 1 They each affect the faithful by 
means of personal, not territorial, criteria. Thus, they are also valid in the 
territories of other rites (see the commentary on c. 1). Indeed, the concept 
of universal law does not harmonize well with territorial criteria except in
directly, as in the case of the specific exemption from universal law (as we 
shall see in § 2). Consequently, the presumption of territoriality for every 
law, which was contained in c. 13 § 2 CJC/1917, is absent from the CJC,2 

which presumes only the territoriality of particular law ( cf. c. 13 § 1 ). 

1. In any case, however, the CCEO is wary of the concept of "universal law" and uses the 
term "ius commune" to refer both to laws that affect the whole Church and to laws that 
affect all of the Eastern Churches (cf. c. 1493 CCEO). 

2. W. ONCLIN has explained the causes of this disappearance on more than one occasion. 
Cf. Comm. 16 (1984), p. 145; Acta et documenta CODE COMMISSION. Congregatio plenaria 
diebus 20-29 octobris habita (Typis polyglottis Vaticanis 1991), pp. 585-587. 
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2. The territorial exemptionfrom universal law (§ 2) 

It can happen that universal law is invalid in a particular territory, 
owing to desuetudo, contrary custom, contrary pontifical particular law, 
apostolic territorial privilege or indulgence, or episcopal dispensation per 
modum actus for a specific, temporally distinct matter (c. 87 § 1). We 
should not understand as exemptions from universal law either the com
petence which the CIC gives (for example, to the bishops' conferences) 
for issuing norms determinative of universal law,3 or the preceptive or fac
ultative provisions of the CIC which enable diocesan bishops to issue par
ticular norms. 4 

If a universal law is not in effect in a particular territory because the 
aforementioned conditions are met, then c. 12 § 2 exempts from that uni
versal law all those who actu versantur in the territory. That is, it operates 
with a criterion of absolute territoriality: all those who are within that ter
ritory, whether or not they are domiciled there, are released from the obli
gation. If the cause of invalidation ( e.g., desuetudo or dispensation) simply 
suspends the force of the norm without adding any alternative juridical 
material, no problem of interpretation is posed. If, on the other hand, the 
invalidation simultaneously introduces new normative material (e.g., par
ticular custom or pontifical particular law), it will have to abide by the 
provisions of § 3 as well as those of c. 13 § 2, 2°. The particular norm will 
then oblige those who have a domicile in that territory and are actually re
siding in it (with the exceptions contained in c. 13 § 2, 1°). It will not oblige 
peregrini ( except as listed in c. 13 § 2, 2°). 

3. The notion and extension of territorial particular law (§ 3) 

Not every particular law is territorial. 5 Section 3 refers only to terri
torial particular law, that is, to pontifical constitutions for a territory, epis
copal and synodal decrees, and the decrees of bishops' conferences. It 
does not refer to the statutes of c. 94, the ius proprium of institutes of 
consecrated life ( cc. 586-587), or any other particular norm of a personal 
nature (c. 295 § 1). The CIC provides that the law established pro pecu
liari territorio affects all those who actu are present in that place, if they 
are also domiciled or quasi-domiciled there (cc. 102-107). Thus it affects 

3. E.g., cc. 230 § 1, 242, 502 § 3, 788 § 3, 804 § 1, 1277, 1421 § 2, 1714, etc. Cf. the 43 
normative competencies that are cited and urged in the Letter of the Seer. St. contained in 
X. OCHOA, Leges Ecclesiae, VI, no. 5008, cols. 8713-15. 

4. E.g., cc. 277 § 3, 510 § 3, 513, 531 § 1, 533, 536, 537, 772, 838, 844, 860 § 2, 944, 1002, 1281 
§ 2, 1292 § 1, 1649. 

5. For a dissent, cf. M. PESENDORFER, Partikulares Gesetz und partikularer Gesentzgeber 
im System des Geltenden latinischen Kirchenrechts (Vienna 1975), p. 132. Even still, it is 
not inappropriate to understand that particular law tends to be territorial. 
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neither peregrini nor those who are absent from the territory. The crite
rion of territoriality functions in a manner that is fully efficacious for 
those who are domiciled there (with the exceptions contained in c.  13  
§ 2, 1 °), yet proves to be  without effect for peregrini (with the exceptions 
listed in c. 13 § 2, 2°). As a result, the criterion of territoriality outlined in 
c. 12 § 3 is sometimes called the criterion of relative territoriality. 

In this regimen of territorial particular law are inscribed not only the 
norms produced praeter legem universalem, by virtue of the legislative 
power of bishops (c. 391), particular councils (c. 445), or bishops' confer
ences that have the special mandate of the Apostolic See (c. 455 § 1) ,  but 
also the norms produced in the development secundum legem of univer
sal law itself. 6 By virtue of their preceptive and prohibitive content, cer
tain matters for which bishops' conferences have the capacity to make 
law constitute typical examples of this latter type with far-reaching conse
quences for behavior. Examples include c. 284 on ecclesiastical dress, 
c. 1246 § 2 on the suppression or transfer of certain holy days of obliga
tion, and cc. 1251 and 1253 on the laws of fast and abstinence. 

6. See notes 3 and 4 above. 
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Tit. I .  Ecclesiastical Laws c. 13 

§ 1.  Leges particulares non praesumuntur personales,  
sed territoriales nisi aliud constet. 

§ 2 .  Peregrini non adstringuntur: 

1 ° legibus particularibus sui territorii quamdiu ab 
eo absunt, nisi aut earum transgressio in proprio 
territorio noceat, aut leges sint personales; 

2° neque legibus territorii in quo versantur, iis ex
ceptis quae ordini publico consulunt, aut actuum 
sollemnia determinant, aut res immobiles in ter
ritorio sitas respiciunt. 

§ 3.  Vagi obligantur legibus tam universalibus quam par
ticularibus quae vigent in loco in quo versantur. 

§ 1 .  Particular laws are not presumed to be personal, but rather territo
rial, unless it is established otherwise. 

§ 2. Peregrini are not bound: 

1 ° by the particular laws of their own territory while they are absent 
from it, unless the transgression of those laws causes harm in 
their own territory, or unless the laws are personal; 

2° by the laws of the territory in which they are present, except for 
those laws which take care of public order, or determine the for
malities of legal acts, or concern immovable property located in 
the territory. 

§ 3. Vagi are bound by both the universal and the particular laws which 
are in force in the place in which they are present. 

SOURCES: § 1: c. 8 § 2 
§ 2: c. 14 § 1 , 1  ° et 2°; CodCom Resp. 4, 17  aug. 1919; CodCom 
Resp. ,  24 nov. 1920 (AAS 12 [ 1920] 575); SCCouncil Resol. ,  
9 feb. 1924 (AAS 16 [ 1922] 94-95); SCCouncil Resol., 15  nov. 
1924;  SCCouncil Litt. circ . ,  1 iul .  1926 (AAS 1 8  [ 1926]  
312-3 13) ; SCR Litt. circ. ,  15 iul. 1926; SCCouncil Deer. Pru
dentissimo, 28 iul. 1931 (AAS 23 [ 1931] 336-337) 
§ 3: C. 142 

CROSS REFERENCES: cc. 12, 52, 91 ,  95, 107, 124 § 1, 136, 285 § 1, 508 § 
1 ,  838 § §  3-4, 944 § 2, 974, 1078 § 1 ,  1079 § 1 ,  
1 1 09, 1290-1298, 1315  § 1, 1355, 1356, 1409 § 1 ,  
1714 
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COMMENTARY ------

Javier Otaduy 

It is difficult to separate the content of c. 13 from that of c. 12, given 
the extent to which the rules contained in each canon intersect (see com
mentary on c. 12). Nevertheless, within the composite scheme presented 
by cc. 12-13, we might say that c. 12 contemplates the matter from the 
perspective of the law (universal and particular) and c. 13 from the per
spective of the passive subject of the law. It follows that c. 13 establishes 
categories of persons with respect to the territorial mobility of the passive 
subject of the law (residents, peregrini, and vagi) .  In addition, c. 13 con
tains two other juridical provisions of considerable importance: it estab
lishes the presumption of territoriality for particular law, and formalizes 
some categories of laws whose effects in this area represent exceptions to 
the ordinary regimen. 

From the beginning, it is important to distinguish between the pas
sive subject or designee of the law and the passive subject or designee of 
other acts of authority in which territorial and personal dimensions also 
play an important role. Territorial residence normally provides the point 
of reference for the determination of the passive subject of ordinary ad
ministrative authority, judicial authority, and the parochial care of souls 
( cc. 107 and 1408). For the performance of certain acts of administrative 
authority (cc. 9 1 ,  136, 1078 § 1 ,  1079 § 1) ,  the exercise of judicial power 
(cc. 1408-1413, 1469), the remission of penalties (cc. 1355, 1356), and the 
exercise of certain habitual faculties connected with sacramental matters 
(cc. 508 § 1 ,  974, 1 109), the solutions that have been adopted are not iden
tical to those which the CIC establishes for determining the designee of 
particular law. 

1 .  The territoriality and personality of canonical law (§ 1 )  

The CIC has modified the presumption of territoriality for every law. 
This presumption is now to be applied only to particular law (see com
mentary on c. 12). Thus was consummated an historical process, whose 
first stage affirmed territoriality as an essential attribute of law. 

It is appropriate to make some prefatory remarks here in seeking to 
organize the complex problem of the dimensions of personality and terri
toriality present in the canonical norm. Territoriality of the law can denote 
many things: that it issues from or originates in a legislative authority be
longing to an ecclesiastical institution that is territorially based (e.g. , a di
ocese or an ecclesiastical province) ; or the territorial modus operandi 
of the law, that is, the manner by which it captures its subjects (through 
their actual presence in the territory); or the manner of fulfillment or 
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observance of that law (because it must be observed in a juridically deter
mined location). Technically speaking, territorial law has the second of 
these meanings, but that is not to say that the other two are devoid of ju
ridical relevance. 

In the case of personal law, we also need to define things more pre
cisely. Personal law can be understood as law that issues from the legisla
tive authority of a personal structure, or as universal law that proceeds 
from the supreme legislator. But it can ref er to a law that originates with a 
legislative authority that is territorially based ( e.g., the authority of a dioc
esan bishop), but which nonetheless affects a community that is person
ally structured (e.g. , an institute of consecrated life of diocesan right). It 
can also apply to a particular law given by the legislator of an ecclesial 
structure that is territorially limited (e.g. , a diocese), for those who are do
miciled therein, but with personal effects that affect the individual subject 
to the law even outside that territory ( c. 13 § 2, 1 °). Obviously, the laws of 
the third type, by virtue of the nature of the authority that produced them 
as well as the original basis of their obligation (the domicile or juridical 
residence) are heavily dependent on territory. Likewise, personal laws in 
their fullest and most proper sense are those which "directe et immediate 
afficit personas, independenter a quocumque territorio." 1 Notwithstand
ing, it is not wrong to speak of personal law in any of these senses. Fur
thermore, if we adhere to positive law in light of what appears to be 
deducible from c.  13 § 1 ,  the personal extension of particular law (which 
is not presumed) is directly linked with the personal effects of the law as 
they are understood in this last sense. In other words, c .  13 § 1 fundamen
tally is concerned with the personal effects of laws conditae pro peculiari 
territorio. In actuality, although it might appear otherwise, the categories 
referring to juridical residence or domicile, in as much as they refer to 
submission to the law, are not territorial, but personal. The notion of in
cola, though it springs from a territorial circumstance, is a personal cate
gory that belongs to the subject wherever he may be: an incola continues 
to be an incola even when outside of his territory. Accordingly, it involves 
no contradiction to speak of personal laws ( or of personal effects of laws) 
even though domicile is used to determine the designee of the law. 

All of these elements of territoriality and personality, which more
over can be blended with each other, produce a very wide range of suppo
sitions of canonical law. Here, however, we are concerned only to define 
the criteria used in cc. 12-13 in connection with this matter, which have as 
their proper reference the particular law condita pro peculiari territorio: 

a) Criterion of absolute territoriality. This follows from the regimen 
established in cc. 12 § 2, 13 § 2, 2°, and 13 § 3. According to this criterion, 
particular laws have effect only to the extent that the subject is present 

1. A. VAN HOVE, De legibus ecclesiasticis (Malines-Rome 1930), p. 128. 
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(actu versatur) in the territory, irrespective of his personal category (resi
dent, peregrinus, or vagus). Thus it is necessary to take note of the 
exemption from universal laws that are not in force in a particular 
territory ( c. 12 § 2) as well as the obligation of laws that take care of pub
lic order, determine the formalities of legal acts, and concern immovable 
property located in the territory ( c. 13 § 2, 2°) .  Finally, vagi are bound ev
erywhere by this regimen ( c. 13 § 3). 

b) Criterion of relative territoriality. This is the usual way of gaug
ing the extension of laws conditae pro peculiari territorio, as is indicated 
in c. 12 § 3 and later confirmed as the ordinary rule by the exceptions of 
c. 13  § 2, 1 °-2° . According to this criterion, such particular laws affect 
those domiciled at the time (actu commorantes: it is therefore a com
pletely territorial criterion), but they do not affect peregrini ( and that cri
terion is thereby rendered relative). 

c) Criterion of mixed territoriality. This follows from the regimen 
established by c. 13 § 2, 1 ° for the first of the exceptions: the individual 
who is absent from his own territory continues to be bound by the laws of 
his territory if the transgression of those laws causes harm in his own ter
ritory. In other words, an effect of personal obligation, which will thus 
transcend the territorial boundaries, has been added to a law that obliges 
in the territory of the domicile, whose observance must almost always be 
carried out in the territory itself and is always necessary for the good of 
the territory itself. The mixture of the two scopes (territorial and per
sonal) is clear in this category of laws. Historically, the operation of this 
criterion was especially important in the application of the Decree 
Tametsi of the Council of Trent concerning the form of the marriage, 
which obliged the faithful of the territory with personal criteria (wherever 
they were) if that norm had been promulgated in their own territory, and 
obliged peregrini if they found themselves in a territory where the decree 
was in force. 

d) Criterion of personality. This is the other exceptional case men
tioned in c. 13 § 2, 1 °. The legislator of an ecclesiastical structure that is 
territorially limited can give personal laws, i.e. , laws which, within the ter
ritory itself, affect communities that are personally structured (e.g. , an in
stitute of consecrated life of diocesan right, c .  579; or even a public 
association of the faithful, c. 312 §§  2-3). The particular legislator can also 
enact a law that obliges those subject to him with personal criteria, pro
vided that he advises that the law has such a character, or that it is obvi
ous from the very type of obligation that is being imposed, since the 
personal nature of particular law is not presumed. With respect to the per
sonal effects of obligation, however, the exercise of legislative power 
must be distinguished from the exercise of administrative authority. Per
sonal criteria are a regular feature of singular administrative decrees 
(c. 52). 
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2. Laws that oblige absent individuals (§ 2, 1 °) 

The CIC indicates two generic suppositions in which particular law 
has personal effects and its obligation follows the subject outside his terri
tory: when personal laws are involved, and when its transgression causes 
harm in the territory itself. As we have seen, the legislator can establish 
personal laws by expressly declaring their character as such, or when the 
scopus legis itself requires the personal nature of the obligation, e.g., 
those laws whose purpose is to forewarn of dangers to morals or the 
faith. 2 Laws whose transgression causes harm in the territory itself like
wise have personal effects, as has long been observed by tradition: the ob
ligation will attach to the person "si id quod abs ens facit in patria noceat. "3 

So long as it was believed that territoriality was an essential element 
of law, two expedients were employed to prove that absentees were 
bound by those laws quae in patria nocent. The first consisted of defining 
these laws as general precepts to which a personal dimension, but not the 
perpetuity characteristic of law, was attributed. The second argument 
reckoned that the absentee remained morally in the territory. In both 
cases, the solution was forced. Such arguments became unnecessary once 
the personal effects of the laws were admitted. 

Examples of laws whose transgression causes harm in the territory 
itself include those particular laws that regulate the obligations of office, 
or of residence, or of assistance to the diocesan synod, particular council, 
or bishops' conference. To be absent in these cases would amount to a de
ceitful evasion of observance. If, however, there is no harm to the terri
tory, in other legal suppositions, absence, even if intentional, does not 
constitute deceit of the law and the behavior of the absentee would be 
lawful. 

3. Laws that oblige peregrini. There are three categories (including 
both concrete and abstract) of particular laws that oblige peregrini as 
well. They thereby violate the principle of relative territoriality on this 
point and instead exceptionally adopt that of absolute territoriality. The 
result is that "omnes qui et quamdiu de facto seu actu commorantur in ter
ritorio" are affected by these laws. 4 

a) Laws which concern public order. The canonical notion of public 
order (a borrowing from civil law first adopted in the CJC/1917) is rather 
difficult to discern. It cannot, of course, be directly compared with the 
public order of states, because canon law takes into account above all 

2. As is rightly noted by E. PACELLI, La personalita e la territorialita delle leggi, 
specialmente nel diritto can6nico (Rome 1912), pp. 18-19. 

3. I. D'ANNIBALE, Summula theologia moralis (Rome 1908), no. 205, cited by A. VAN HOVE, 
De legibus . . .  , cit., p. 215, note 1 .  

4. G.  MICHIELS, Normae generates iuris canonici, I (Paris-Tournai-Rome 1949), p .  389. 
For the laws of absolute territoriality, cf. pp. 389-403. 
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considerations of the spiritual health of the faithful. Many canonical laws 
impose behavior or evaluate acts of a strictly personal dimension, which 
only indirectly affect the public good, rather than public order. Within the 
laws which ref er directly to the public good, we are concerned here with 
those whose purpose is to protect, order, or safeguard it,5 i .e. , those norms 
which endeavor to establish a uniform external behavior that makes pos
sible the exercise of authority and the proper development of ecclesial 
life. The doctrine which holds that public order can be different depend
ing on circumstances of time and place, and is thus relative in nature, is 
apt; but in any case, the question concerns the laws necessary for the pro
tection of that order, such that their violation by any individual (not just 
by a peregrinus in his condition as such) supposes true social harm. The 
laws that protect the public order "are so necessary to the good of the 
community that, if they should be violated by anyone, that good would be 
harmed. "6 In any event, this theoretical description is of little use if it does 
not lead to the practical identification of these laws as such and as they 
have been identified by the doctrine. 

The following are examples of laws which, by their very nature, pro
tect public order: particular laws that order the exercise of authority and 
of public offices (e.g., judicial authority, administrative offices, and paro
chial competencies); norms that regulate the good external order of cele
brations and assemblies of people (cc. 95, 944 § 2) ;  the ordinance of 
particular liturgy (c. 838 §§ 3 and 4) as it concerns the celebration or devel
opment of public cult, not the personal observance of preceptive feasts; 
and the particular laws given to avoid that which is harmful or unbecom
ing to the faithful (e.g., c. 285 § 1 )  in the face of behavior that could occa
sion scandal redounding precisely to the harm of public order, provided 
that we remember that not every scandal affects public order, and that the 
obligation not to promote scandal is a fully moral one that transcends any 
consideration of public order. The possibility exists (we would do well to 
remember the prescriptions of cc. 1315 § 1 and 1399) that some particular 
penal laws, to the extent that they harm public order, affect peregrini. 

b) Laws that determine the formalities of legal acts. In the case of 
these laws, the governing principle is locus regit actum; that is, peregrini 
are obliged by those particular laws that determine the external form of 
the formulation of juridical acts (c. 124 § 1, in fine). Thus, this does not 
refer to the requirements of capacity or to the essential elements of the ju
ridical act, but rather to the process of its formation. Examples include 
the laws of process in judgments and the form of concluding contracts 
(c .  1290) and arbitral settlements, mutual promises, and j udgments 
(c. 1714). In these cases, as it generally does when dealing with private 
juridical transactions, the CIC yields to the civil law of the territory. In 

5. Cf. W. ONCLIN, De territoriali vel personali legis indole (Gembloci 1938), pp. 332-336. 
6. Comm. 16 (1984), p. 148. 
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actuality, owing to the broad norms of private international law, which 
permit the use of territorial civil law or that of the subject who initiates 
the transaction, "haec regula quoad actus privatos rarius applicatur in Ec
clesia. " 7 

c) Laws that concern immovable property located in the territory. 
This category of laws represents an addition to the CIC, in as much as it 
was not expressly provided in the previous Code. Regardless, authors 
used to consider that this supposition could be included in the wide range 
of laws that protect public order. Nowadays, it is pref erred to separate this 
specific class from the general type. Included in this normative category 
are the particular laws or statutes that govern those immovable goods, 
much like the particular norms that ref er to the domain of res immobiles 
in territorio sitae ( e.g. ,  the dispositions of particular law with respect to 
their valid alienation: cc. 129 1-1298). 

4. Laws that oblige vagi (§ 3). Vagi are governed alike by the law, by 
administrative authority (c. 107 § 2), by judicial authority (c. 1409 § 1), and 
by the care of souls ( c. 107 § 2), through the criterion of absolute territori
ality, such that they are subject to the universal or particular law which is 
in effect in the territory in which they are present. "It should be noted that 
a person can be an incola or peregrinus in the diocese yet remain a vagus 
with respect to the parish. "8 In this case, the condition of vagus would be 
irrelevant for purposes of subjection to the law, and would matter only for 
purposes of parochial competence. 

7. Ibid., p. 352. 
8. A. DE FuENMAYOR, commentary on cc. 100-107, in Pamplona Com. 
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Leges, etiam irritantes et inhabilitantes, in dubio iuris 
non urgent; in dubio autem facti Ordinarii ab eis dispen
sare possunt, dummodo, si agatur de dispensatione reser
vata, concedi soleat ab auctoritate cui reservatur. 

Laws, even invalidating and incapacitating ones, do not oblige when there 
is a doubt of law. When there is a doubt of fact, however, Ordinaries can 
dispense from them provided, if there is question of a reserved dispensa
tion, it is one which the authority to whom it is reserved is accustomed to 
grant. 

SOURCES: c. 15; CAd I, 13 

CROSS REFERENCES: cc . 16 § 2 , 17, 2 1 , 87 § 2 , 90 § 2 , 134 § 1 , 144, 291 ,  
686 § 2 , 845 § 1 , 869 § I ,  103 1 § 4 ,  104 7, 1060, 
1078 § 2 , 1080, 1084 § 2, 1086 § 3, 1091 § 4, 1 150, 
1 165 § 1 , 1203, 1308 § 1 , 1698 § 2 

COMMENTARY ------

Javier Otaduy 

Canon 14 offers two different rules for resolving doubts that can 
arise regarding the application of the law: one for a doubt of law and an
other for a doubt of fact. It must be remembered that the formulae used in 
canon law for evaluating the effects of doubt originate in the moral 
sphere . They were meant to establish some principles for endowing the 
conscience with certainty so that it could act in freedom without danger 
of sin. This moral dimension (the value of the rules of c.  14 for resolving 
the anxietas Jidelis dubitantis regarding a merely preceptive or prohibi
tive obligation to fulfill the law) cannot be underestimated . To do so 
would be to forget the origin of the formula and even the original intention 
of the legislator. Clearly, however, c. 14 goes further, constructing a juridi
cal norm whose value is not a moral one. This is demonstrated by the men
tion of invalidating and incapacitating laws (which have external effects 
that transcend the subject in doubt), and by the reference to the need for 
dispensation in the case of doubt of fact. 

l .  The nature of doubt 

Doubt supposes a state of mind in which there is wavering or uncer
tainty between two alternative choices. In its usual juridical sense, doubt 
need not imply a perfect balance or equality of probabilities between the 
two. In reality, one alternative may be more likely, "ita ut dubium positivum 
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in praxi aequivaleat opinioni vere et solide probabili."1 Three additional 
conditions define the level of juridical doubt more closely: first, it is posi
tive, (i.e. , it adduces reasons in support of each alternative); secondly, it is 
probable, (i.e., those reasons are legally sound and effectively prove the al
ternative of choice); and thirdly, it is objective, (i.e., the doubt is not based 
in a cause that should be imputed to the subject, such as the lack of the 
proper knowledge of fact or of law, but rather is based in the fact or law it
self). Objective doubt (of law) requires that the interpretative recourses of 
c. 17 have already been used. If such aids efficaciously resolve the doubt, 
then there is no reason to apply the rule of c. 14. 

2. Doubt of law 

"A doubt of law is one which concerns the scope of a norm. That is, 
there is some doubt as to whether a certain situation, the circumstances 
of which are well known, is or is not included in the terms used by the leg
islator to determine the cases to which the law is applicable. "2 Doubt of 
law occurs when it is unclear whether a particular law embraces a partic
ular behavior; a particular topic is included in the law's regulation; or a 
particular category of designees is affected in the unfolding of the law. As 
we shall see, there is also doubt of law (but for different reasons) when 
there is uncertainty about the legitimate promulgation or effective revoca
tion of a law. Canon 14  indicates that, in the case of a doubt of law, the 
doubtful law does not oblige (non urget), even though it be invalidating or 
incapacitating. 

The problem c .  14 is directly interested in addressing is that of the 
"particular case of doubtful application or validity . . .  without prejudging 
the law as it applies to other cases."3 Canon 14 does not directly set forth 
the traditional principle lex dubia, lex nuUa, but rather a slightly different 
principle which might be formulated as lex dubia non urget in casu. One 
doubtful case with doubt of law does not weaken the general meaning of 
the law; indeed, legal suppositions, abstract and hypothetical as they are, 
will inevitably be affected, in individual but objective cases, by doubt of 
law. Obviously, if doubt falls on the actual formulation of the law (dubium 
iuris et de iure) ,4 thereby making it deceptive or obscure, and allowing 
uncertainty to extend to the general class of cases to be evaluated by it, 
then the principle lex dubia, lex nulla must be applied. In such a situation, 
and with greater reason, the law will not oblige. But this need not be the 

1. G. MICHIELS, Normae generates iuris canonici, I (Paris-Tournai-Rome 1949), p. 416. 
2. P. LOMBARDfA, commentary on c. 14, in Pamplona Com. 
3. T.I. JIMENEZ URRESTI, commentary on c. 14, in Salamanca Com. 
4. Canonical doctrine, however, does not generally use this expression. 
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habitual type of doubt of law. 5 Therefore, while c. 14 includes the principle 
lex dubia, lex nulla, it is not limited to that principle. Yet precisely be
cause it includes that principle, c. 14 embraces, for example, doubt con
cerning promulgation or revocation of law6 (by law or contrary custom, by 
privilege or indult). 

In order to gauge the objectivity and the positive and probable char
acter of the doubt of law, it is necessary, as we noted above, to rely on 
sound reasons. The psychological state of doubt is not what weakens the 
law, but rather the legal contradiction or irreconcilability that leads to that 
state. Therefore, it is necessary to have a good understanding of the law 
( or laws) about which there is doubt. When the doubt is general, or poten
tially extends to the actual formulation of the law (dubium iuris et de 
iure), the verification that there is a doubtful law falls basically to the sci
entific doctrine. This is so whether it declares that there are sound rea
sons for believing the law doubtful, or whether it is divided on the 
interpretation of that law, granting equally weighty reasons in favor of 
each alternative of interpretation. 7 It is important to emphasize the re
quirement of keeping to sound reasons, because the legislator himself may 
determine that certain dubia iuris are not efficacious and do not enervate 
the law. In fact, the authentic reply to a dubium may be simply declara
tive, that is, "simply declaring the sense of the words which are certain in 
themselves" (c. 16 § 2). It can be retroactive. This indicates that, in such a 
case, the doubt lacked legal foundation. It is a well-known fact that canon 
law recognizes and uses the system of authentic replies to resolve doubts 
of law (dubia iuris et de iure), although an authentic interpretation ex
pressed in the form of a law cannot resolve (logically enough) all doubt of 
law. When the reply is truly explicative of doubtful law, the law acquires 
the force of obligation (urget) anew. 

3. Deprivation of effects of doubtful laws 

The words lex non urget have habitually been understood by com
mentators of the Code to mean lex nihil efficit,8 such that "it is considered 
to be objectively non-existent"9 and "objective destituitur efficacia seu vi 
sua nullum producit eff ectum (praescriptivum, prohibitivum, poenalem aut 

5. According to Bender, "lex vocatur dubia, quia ex se sola causat dubium" (L. BENDER, 
Dubium in Cadice Juris Canonici (Rome-Paris-New York-Tournai 1962), p. 5. On this point, 
as on many others in his provocative work, the author is completely at odds with both 
tradition and positive law. 

6. For a dissenting view, cf. L. RODRIGO, Tractatus de legibus (Santander 1944), pp. 323, 
326-327. For Rodrigo, doubt of revocation would be a "dubium facti." 

7. On the objective nature of doubt and the need for sound reasons, cf. L. BENDER, 
Dubium in Cadice . . .  , cit., pp. 23-26. 

8. Ibid., p. 9. 
9. M. CABREROS DE ANTA, Derecho can6nico fundamental (Madrid 1960), p. 252. 
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irritativum) legi ex se proprium."10 It is possible to ask, however, if the dep
rivation of effects is truly absolute, or if it extends only to the effects of ur
gency or immediate obligation (preceptive, prohibitive, penal, and 
invalidating effects). In our opinion, concessive and permissive effects are 
not enervated by doubt of law. In other words, those effects that entail 
obligatory requirements, but not those which suppose concession or per
mission, are bereft of effect in the case of doubt of law. Moreover, the ef
fects of immediate obligation will be annulled or will not oblige to the 
extent that doubt falls on them. They will retain their effect insofar as they 
transcend the doubt or are not affected by it. In case of doubt about the 
concessive or permissive effects of a law, we should not conclude that 
such a law concedes or permits nothing. It would be inconsistent to think 
that a principle which arose and evolved for the benefit of liberty should be 
applied against it. 

In light of all this, the principle lex dubia, lex nulla must be ex
plained. The term lex is being used here in the abstract and material sense 
of obligation (lex a ligando dicitur), not in the formal sense of a specific 
legislative norm. Therefore, the maxim could also be formulated as obli
gatio dubia, obligatio nulla: any element of obligation or juridical or 
moral requirement to fulfill such a doubtful norm, is without effect. 

Canon 684 § 3, for example, indicates that a religious may transfer 
from one autonomous monastery to another. The dubium iuris11 was for
mulated as to whether the term "religious" included temporarily professed 
religious or only perpetually professed religious. It should be obvious, in
sofar as this concerns an objective doubt, that, in the time before the au
thentic reply was given, the possibility of transfer from one monastery to 
another was not nullified, nor did the legal concession vanish. Only the 
greatest or most stringent requirement, that of perpetual profession, was 
nullified by the doubt of law. Another example can be found in c. 455 § 1 ,  
which limits to certain general cases the power of bishops' conferences to 
issue general decrees. The dubium iuris12 was formulated as to whether 
the term "general decree" included executory general decrees. Obviously, 
the power of the bishops' conferences to issue general decrees was not 
nullified in the time before the authentic reply was given. Only the most 
stringent requirement, to subject executory general decrees to the strict 
process of general legislative decrees, passed into abeyance and did not 
oblige. 

This position is supported especially well by certain provisions of 
positive law: " . . .  in positive and probable doubt, whether of law or of fact, 
the Church supplies executive power of governance for both the external 
and the internal forum" ( c. 144 § 1) . The supplying of jurisdiction is a rem-

10. G. MICHIELS, Normae generates . . .  , cit., p. 420. 
11 .  June 20, 1987, in AAS 79 (1987), p .  1249 and Volume V, Appendix II. 
12. July 5, 1985, in AAS 77 (1985), p. 771 and Volume V, Appendix II. 
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edy of canon law, designed precisely to protect and guarantee the consti
tution of acts and acquired spiritual goods. In case of doubt, it safeguards 
the beneficial (and concessive) effects of the law, and enervates the odi
ous ones (and those that contain requirements) . Insofar as it makes con
cessions or grants the capacity to act, the law is upheld; but insofar as it 
imposes obligations, the law lapses (non urget). The same principle can 
be seen at work in c. 90 § 2: "A dispensation given in doubt about the suffi
ciency of its reason is valid and lawful. "  The dubium iuris concerning the 
sufficiency of its reason does not enervate the concessive aspects of the 
law (in which case it could not make use of the power of dispensation 
granted by the law), but rather the limiting aspects of the law. Likewise, 
cc. 1084 § 2 (dubium iuris concerning the impediment of impotence) and 
1 150 (concerning the privilege of the faith) can be interpreted along the 
same lines. 

There are, however, certain exceptional and express cases in which 
the canonical order reacts against the principle set forth in c. 14, such that 
the dubium iuris does not enervate the obligation of the law, but on the 
contrary favors the juridical situation that has been subjected to doubt. 
The law considers that such a situation is especially needful of certainty 
or stability, and therefore presumes its maintenance (favor iuris). The 
same is true of these matters in case of doubt of fact (that is, they cannot 
be dispensed in case of doubt). The following comprises a complete list of 
such situations: doubtful marriage ( c. 1060); doubt about the nullity or dis
solution of the previous marriage for purposes of incurring the impedi
ment of prior bond ( c. 1085 § 2); doubt about the baptism of one of the 
parties for purposes of incurring the impediment of disparity of cult 
(c .  1086 § 3) ; doubt about the obligation to repeat some sacraments 
(cc. 845 § 1, 869 § 1) ; and doubt about the revocation of law (c. 2 1) .  It 
should be remembered, however, that in the first two cases of favor iuris 
in matrimonial law ( cc. 1060 and 1085 § 2), the favor fidei of c. 1 150 pre
vails: "in a doubtful matter the privilege of the faith enjoys the favor of the 
law." Thus, in a case of doubt about the validity of a marriage contracted 
before baptism, we should not think that it enjoys the favor of the law, but 
on the contrary, that the force of c. 1060 yields, and that the law itself con
siders with a presumption iuris tantum that the first marriage is invalid, 
in order to protect the juridical situation of the baptized party who wishes 
to contract a new marriage. 

4 .  Doubt of fact 

"Doubt of fact, on the other hand, arises when one is ignorant of the 
circumstances of the case and it is not known either if the case is included 
in the scope of a norm that is clear in itself. " 13 For example, the doubt 

13. P. LOMBARDIA, commentary on c. 14, in Pamplona Com. 
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whether the defect of violence or grave fear described in c. 1 103 nullifies 
the marriage of non-Catholics14 is a doubt of law. The doubt whether John 
and Jane Doe (assuming they are not Catholic) have married as a result of 
violence or grave fear, is a doubt of fact. It concerns a circumstance that is 
in theory very different, though in practice it is not easy to distinguish a 
doubt of law from a doubt of fact. 

A doubt of fact can arise only after an inquiry that produces positive 
results of uncertainty. In case of a doubt of fact, c. 14 establishes that the 
Ordinary has the power of dispensation provided that, if there is question 
of a reserved dispensation, it is one which the authority to whom it is re
served is accustomed to grant ( c. 134 § 1 establishes those whom the law 
considers to be Ordinaries or holders of ordinary executive authority). 

As we can see, this rule is quite different from that which applies in 
case of doubt of law. Canon 14 is now implicitly stating that lex urget re
gardless of the presence of doubt (it is for precisely that reason that it 
must be dispensed). The law "will oblige or not depending on whether the 
fact exists, independent of any knowledge that it has of the fact itself. " 15 

This must be affirmed in the case of invalidating and incapacitating laws, 
which accordingly always require dispensation ad cautelam in order that 
the person not be incapacitated, or the act invalidated. It should be noted, 
however, that merely preceptive and prohibitive laws (which reduce to a 
moral obligation for which true knowledge of the precept is required), and 
penal laws (whose application requires an offence "gravely imputable by 
reason of malice or of culpability": c. 1321 § 1) do not oblige in cases of 
doubt of fact. 

Thus, invalidating and incapacitating laws are those whose effects 
are not impeded by doubt of fact, provided that a dispensation is not given 
nor jurisdiction supplied, which operates "in positive and probable doubt, 
whether oflaw or of fact" (c. 144 § 1). The supplying of power extends also 
to the cases of habitual faculties granted for administering the sacraments 
of confirmation and penance, and for assisting at marriages (c. 144 § 2). 

5. Dispensation in case of doubt of fact 

The regimen of dispensation in case of doubt is analogous, although 
the reasons for its application are not identical, to that of dispensation in 
case of urgency, which the CIC establishes both as a general rule (c. 87 
§ 2), and more specifically in the so-called casus perplexus for the dis
pensation from matrimonial impediments and the convalidation of mar
riage (c. 1 080) .  Although c. 1 4  establishes the general rule that the 

14. April 23, 1987, in AAS 79 (1987), p. 1 132 and Volume V, Appendix II. 
15. M. CABREROS DE ANTA, Derecho can6nico ... , cit., pp. 254-255. 
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Ordinary can dispense from doubtful law in case of doubt of fact, this fac
ulty obviously has its natural limits, and does not extend to the following 
cases: 

a) Laws that formalize the content of divine law or that determine 
the constitutive elements of acts ( c. 86). To this end, it is important to re
member the authentic replies 16 concerning cc. 87 § 1 and 767 § 1 ,  from 
which we can inf er some idea of the law constitutive of the essential ele
ments of acts and institutions. 

b) Laws which enjoy thefavor iuris, as we observed above. In case 
of doubt ( of law or of fact), these laws do not cease to oblige, nor can they 
be dispensed. In addition to those already mentioned (cc. 21 ,  845 § 1, 869 
§ 1, 1060, 1085 § 2, 1086 § 3), we must add c. 1091 § 4, which is subject only 
to doubt of fact: the impediment of consanguinity cannot be dispensed if 
there is doubt as to whether the parties are blood relatives in the direct 
line or in the second degree of the collateral line. 

c) Finally, according to the provisions of c. 14 itself, those laws re
served to another authority, if that same authority is not accustomed to 
grant dispensations from them. It is well known that the regimen of dis
pensation has been changed (in the postconciliar legislation) from the sys
tem of specific concession for each case to the system of reservation; and 
further, that the dispensations reserved to the Roman Pontiff and the Ap
ostolic See have been reduced to a minimum (cc. 29 1, 1031 § 4, 1047 § §  1-
2, 1078 § 2, 1203, 1698 § 2; cf. also cc. 686 § 2, 1 165 § 1, 1308 § 1) .  In these 
cases, when the practice followed in the exercise of authority by the 
Roman Pontiff or the Apostolic See tends toward dispensation, the Ordi
nary can also grant dispensations in case of doubt of fact. The Ordinary 
cannot, however, grant dispensations when the norm indicates that no ex
ceptions are possible; that is, when the norm itself states that the dispen
sation can be granted only ab uno Romano Pontifice (c. 291, concerning 
dispensation from the obligation of celibacy; c. 1698 § 2, concerning the 
dispensation super rato) or ab una Apostolica Sede ( c. 686 § 2, concern
ing the indult of exclaustration for nuns; c. 1047 § 1, concerning dispensa
tion from irregularities, if the fact has been brought to the judicial forum; 
c. 1203, concerning dispensation from an oath, if the dispensation would 
tend to harm others and they refuse to remit the obligation). 

16. Cf. AAS 77 (1985), p. 771 and AAS 79 (1987), p. 1249 and Volume V, Appendix II. 
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15 

Tit. I. Ecclesiastical Laws c. 15 

§ 1.  Ignorantia vel error circa leges irritantes vel inhabi
li tan tes earundem effectum non impediunt , nisi 
aliud expresse statuatur. 

§ 2 .  Ignorantia vel error circa legem aut poenam aut 
circa factum proprium aut circa factum alienum no
torium non praesumitur; circa factum alienum non 
notorium praesumitur, donec contrarium probetur. 

§ 1 .  Ignorance or error concerning invalidating or incapacitating laws 
does not prevent the effect of those laws, unless it is expressly pro
vided otherwise. 

§ 2. Ignorance or error is not presumed about a law, a penalty, a fact con
cerning oneself, or a notorious fact concerning another. It is pre
sumed about a fact concerning another which is not notorious, until 
the contrary is proved. 

SOURCES: § 1: c. 16 § 1 
§ 2: C .  16 § 2 

CROSS REFERENCES: c. 10, 20, 25, 126, 142 § 2, 144, 198, 201 § 2, 1045, 
1049 § 1, 1061 § 3, 1096-1 100, 1321 § 1, 1323, 2°, 
1324 § 1, 9° et § 3, 1325, 1331 § 2, 2°, 1333 §§  2 et 
4, 1336 § 1, 3°, 1585 

C OMMENTARY ------

Javier Otaduy 

Canon 15 establishes the place of ignorance with respect to invali
dating and incapacitating laws (§ 1) ,  and the rules that concern the pre
sumption of ignorance (§ 2). 

1. Ignorance of the law 

The ignorantia legis consists of the lack of proper knowledge con
cerning the existence, juridical nature, content, or scope of application of 
the law. 1 Ignorance is considered to be on the same level as the inadvertent 

1. Cf. P. G. CARON, "L"ignorantia' en droit canonique. III. 'Ignorantia iuris' et 'ignorantia 
facti', in Ephemerides iuris canonici 2 (1946), pp. 203-209. 
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circumstantial or temporal forgetfulness of the law. The ignorantia iuris, 
in contradistinction to the dubium iuris, is always subjective: the cause 
resides in the subject and is not attributable to causes external to the sub
ject. It is important to append two reservations to this conclusion, regard
ing the introduction of juridical norms, a subject matter which by its very 
nature has a completely different regimen. In the case of ignorance of the 
law on the part of a community introducing custom, it seems obvious that 
it is not an individual subject, but rather a community, which is ignorant, 
and in such a case the existence of ignorance must be attributed to an ob
jective cause. Nor is the ignorantia iuris, as it is designed in c. 15, compa
rable to the ignorance of particular law on the part of the universal 
legislator, presumed by the law itself ( c. 20 in fine) for purposes of revoca
tion. Canon 20 is concerned with the giving of the law, c .  15 with the fulfill
ment of the law. 

Canon 15 establishes a parallel between error (approbatio Jalsi pro 
vero )2 and ignorance, broadening the formula of the previous version. The 
error iuris is also subjective in nature, although once again we must take 
note of a reservation (common error) which we will discuss below. 

We must remember that the effects of ignorance in the juridical 
sphere are considerably broader than those of the ignorantia iuris. The 
purpose of c. 15 is limited to determining the influence of ignorance of the 
law, or, to be more precise, of one type of law (invalidating and incapaci
tating laws). Thus, it does not look to establish criteria for evaluating the 
influence of ignorance and error concerning the essential object or requi
site conditions of juridical acts (cc. 126, 142 § 2, 1096-1 100), or concern
ing the conditions for obtaining and losing subjective rights or freeing 
oneself of obligations through prescription ( c. 198), or concerning the cir
cumstances necessary for the juridical efficacy of the passage of time 
(c. 201 § 2), or concerning the introduction of custom (c. 25). 

2. Ignorance and error concerning invalidating and 
incapacitating laws (§ 1) 

In the case of invalidating and incapacitating laws ( c. 10), regardless 
of the conditions of knowledge or ignorance of the law on the part of the 
subject who performs the act, the act will be valid (or the person capable) 
if the established conditions are fulfilled, and null ( or the person incapa
ble) if they are not fulfilled. That is, the ignorance or error of the subject is 
irrelevant to the juridical efficacy of those laws. They are generally given 
for the public good and are independent of any subjective consideration or 
condition of will or knowledge. Accordingly, "agenti nee afficit nee proficit 

2. A. VAN HOVE, De legibus ecclesiasticis (Malines-Rome 1930), p. 239. 
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ignorantia vel error. "3 To this end, irregularities are put on the same level 
with incapacitating laws ( c. 1045). 

"Nisi aliud expresse statuatur," declares c. 15 § 1. Typically cited as 
an exceptional express indication is the supplying of jurisdiction or of the 
habitual faculty contained in c. 144. (See commentary on c. 14, in which 
c. 144 is mentioned in connection with doubt). If there is common error of 
fact or of law, the Church supplies executive power of governance ( or 
other habitual faculties, c. 144 § 2) for both the external and the internal 
forum; that is, "a temporary supplying of power concomitant with the 
act,"4 so that the subject, even though transgressing an incapacitating law, 
is competent to perform the act by virtue of the power of the law itself ( of 
C. 144). 

"Common error of fact exists when a false opinion about power has 
already taken possession of the minds of many, in greater or lesser num
ber depending on the place in question; common error of law exists when 
there arises a cause which by itself can lead to misunderstanding for those 
who consider it, even if few are actually deceived. "5 Common error of fact 
is generally rooted in a common error of law; that is, the false opinion ( er
ror of fact) is based on an objective cause that is capable of leading to it 
(error of law). Thus the common error of fact, notwithstanding that the 
terminology might lead one to think otherwise, is more conditioned than 
the common error of law. Nevertheless, it is clear that the cases termed 
"common error of law" do not suppose an error concerning the law, but 
rather concerning a fact, although this fact is particularly well-defined, 
has juridical standing, is based on a claim, and has a public dimension. 
The previous c. 209 did not explicitly provide for the common error of law 
as a cause for the supplying of power. The CIC has opted for the most flex
ible and integrative solution. 6 

The following are traditionally cited as examples of common error: a 
priest who hears confession without having the faculty to do so; an individ
ual who pretends to be a parish priest without having received the office; 
an individual who assists at a marriage without having the faculty to do so 
( c. 1 108); 7 and an individual who assists at a marriage in the mistaken be
lief that the place lies within his parochial territory. A majority of the Rotal 
jurisprudence and the doctrine, however, believes that the supplying of 
power would be operative only (i.e. , that the common error would be rele
vant only) "in the case of general delegation or of delegation to a person 

3. Ibid., p. 240, citing A. VERMEERSCH. 
4. A. ALONSO LOBO, commentary on c. 209, in Comentarios al C6digo de Derecho 

can6nico, I (Madrid 1963), p. 518. 
5. Ibid., p. 519. 
6. Begun by I. BuCCERONI, Casus conscientiae (Rome 1895), p. 464. 

Cf. P. MONETA, fl matrimonio nel nuovo diritto can6nico, 2nd ed. (Genova 1991), p. 196. 
7. Cf. R. NAVARRO VALLS, "La forma juridica del matrimonio en el nuevo C6digo de 

Derecho can6nico," in Revista espafiola de Derecho can6nico 114 (1983), pp. 498-501. 
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who usually receives delegation . . .  , but only with great difficulty in the case 
of special delegation for a specific marriage."8 In this case, it is said, true 
common error would not exist, because it would affect only those partici
pating in the act and not the community as a whole, and so would not truly 
be protective of the public good. Notwithstanding, this does not appear to 
agree with the general nature of common error, which does not inherently 
require a designee organically structured as a community, but simply a 
non-specific or abstract one (anyone who takes part in the act) . "It does 
not appear that it can be maintained today, in light of the general logic of 
the system, that the notion of common error is necessarily linked to that of 
the public or general interest: private good is sufficient-even a single mar
riage-for power to be supplied."9 Furthermore, all marriages (each one of 
them individually) affect the ecclesial public good. 

Canons 1049 § 1 and 1061 § 3 also grant some juridical effects to ig
norance in good faith. 

3. Ignorance of penal laws and of merely preceptive laws 

Canon 15 § 1 affects only invalidating and incapacitating laws. "In all 
other cases ( of laws), the relevance of ignorance cannot be excluded. " 10 In 
other words, this disposition of the Code is not meant to affirm categori
cally the inexcusability from fulfillment of the law by reason of ignorance, 
but merely the inexcusability, under a sanction of nullity or incapacity, 
from fulfillment of those laws that have clauses of invalidity or incapacity. 
Clearly, this regimen constitutes a peculiar characteristic of the canonical 
order which has been gradually mitigating the harshness of the historical 
rule, ignorantia facti, non iuris excusat. This rule already had one ex
ception, which in turn was embodied in the formula, nemo locuples fieri 
debet cum aliena iactura, that is, no one can profit from the ignorance of 
another; an act produced ex ignorantia legis, if it proved to be harmful to 
the individual who performed it, and that ignorance could be proven, par
alyzed the effects of the law, or gave cause for the annulment of the act. 
The same did not hold if the result constituted a benefit or a gain for the 
subject. 

The norms that clearly lie at the margin of the application of the prin
ciple of inexcusability ("ignorance of the law does not excuse its non
fulfillment") are those which are merely preceptive (or prohibitive). In
deed, the mere effects of legality can hardly be thought to be removed from 
the influence of ignorance .  In this case, one must judge by criteria that are 

8. Cf. P. MONETA, fl matrimonio nel nuovo diritto can6nico, 2nd ed. (Genova 1991), p. 196 
9. R. NAVARRO VALLS, "La formajuridica del matrimonio . . .  ," cit., p. 501. 

10. P. LOMBARDIA, commentary on c. 15, in Pamplona Com. 
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primarily moral, so that ignorance will or will not burden the conscience, 
depending on whether it is guilty or not guilty (vincible or invincible). 

With respect to penal law, the canonical order does have specific 
norms and makes explicit mention of the influence of ignorance, seeing as 
the offence must be "gravely imputable by reason of malice or of culpabil
ity" (c. 1321 § 1). Its commission therefore requires that the offender have 
knowledge of the penal law. Accordingly, no one who infringed a law or 
precept, "without fault, ignorant of violating the law or precept; inadvert
ence and error are equivalent to ignorance" ( c. 1323, 2°) is subject to any 
penalty. The penalty must be diminished if the offence was committed "by 
one who through no personal fault was unaware that a penalty was at
tached to the law or precept" (c. 1324 § 1 ,  g0) . Furthermore, in this case, 
"the offender is not bound by a latae sententiae penalty" ( c. 1324 § 3). "Ig
norance which is crass or supine or affected can never be taken into ac
count when applying the provisions of cc. 1323 and 1324" (c. 1325). 

The sanctions of invalidity and incapacity that are produced as a 
consequence of having incurred a penalty (1331 § 2,  2° and 1333 § 2) are 
not, of course, affected by ignorance, although naturally they would not 
be efficacious if the penalty was not contracted through ignorance of the 
law. 

4. Presumption of ignorance of the law or of the penalty (§ 2) 

It is possible to attribute a certain role to the presumption of igno
rance or of error of the law only where canon law specifically allows for 
the efficacy of ignorance or error of the law. For these cases, c. 1 5  § 2 
states that such ignorance (of the law or of the penalty) is not to be pre
sumed. In order to operate it must first be proved, and the burden of proof 
falls on the one who pleads ignorance (c. 1585). In the case of invalidating 
and incapacitating laws, whose non-fulfillment is inexcusable, there is 
no place for proof. Furthermore, the notion of a procedurally verifiable 
proof of merely preceptive laws makes no sense. There is a role for iuris 
tantum presumptions of knowledge, however, in the case of penal laws 
( 1323, 2° and 1324 § 1 ,  g0) . It can also be applied, in a different sense, to 
the common error of law (c. 144 § 1). 

5. Presumption of ignorance of the facts (§ 2) 

Intruding upon an area that does not harmonize perfectly well with 
the methodology of the Code, c. 15 § 2 also establishes the juridical stand
ing of ignorance and error with respect to the facts, not just of the laws. 
Along these lines, it declares that ignorance about the facts concerning an
other which are not notorious is presumed with a presumption iuris tan-
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tum, but that ignorance about facts concerning oneself or notorious facts 
concerning another is not presumed. We should also note that this last cat
egory admits of proof to the contrary, such that the ignorance acquires ju
ridical standing. Facts concerning oneself can be forgotten through 
reasonable forgetfulness, while notorious facts concerning another are 
notorious to a relative degree, depending on the place and the person, and 
the judge must take the notoriety into account. I I  The notoriety to which 
15 § 2 refers is de facto notoriety, not de jure notoriety, the latter being at
tributable to "every celebration of marriage, every judicial sentence, and 
every decree, regardless of whether they have acquired actual notoriety, 
and notwithstanding that they may even have been performed in secret in 
accordance with the law. " I2 Obviously, unless there is minimal de facto no
toriety, knowledge cannot be presumed . 

11 .  T.I. JIMENEZ URRESTI, commentary on c . 15 ,  in Salamanca Com. 
12. Ibid., p. 26. 
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Tit. I. Ecclesiastical Laws c. 16 

§ 1.  Leges authentice interpretatur legislator et is cui 
potestas authentice interpretandi fuerit ab eodem 
commissa. 

§ 2 .  Interpretatio authentica per modum legis exhibita 
eandem vim habet ac lex ipsa et promulgari debet; si 
verba legis in se certa declaret tantum, valet retror
sum; si legem coarctet vel extendataut dubiam expli
cet, non retrotrahitur. 

§ 3. Interpretatio autem per modum sententiae iudicialis 
aut actus administrativi in re peculiari, vim legis non 
habet et ligat tantum personas atque afficit res pro 
quibus data est. 

§ I .  Laws are authentically interpreted by the legislator and by that per
son to whom the legislator entrusts the power of authentic interpreta
tion. 

§ 2. An authentic interpretation which is presented by way of a law has 
the same force as the law itself, and must be promulgated. If it simply 
declares the sense of words which are certain in themselves, it has 
retroactive force. If it restricts or extends a law or explains a doubtful 
one, it is not retroactive. 

§ 3. On the other hand, an interpretation by way of a court judgement or 
of an administrative act in a particular case, does not have the force 
of law. It binds only those persons and affects only those matters for 
which it was given. 

SOURCES: § l: c. 17 § 1 ;  BENEDICTUS PP. XV, mp Cum iuris canonici, 
15 sep. 1917 (AAS 9 [ 1917] 483-484); CodCom Resp., 9 dee. 
1917 (AAS 10 [ 1918] 77); CodCom Resp. ,  9 dee. 1917 (AAS 1 1  
[1919] 480); PAULUS PP. VI, m. p .  Finis Concilio, 3 ian. 1966, 
5 (AAS 58 [ 1966] 37-40); Seer. St. Notif ,  99766, 1 1  iul. 1967; 
Seer. St. Litt. circ . ,  1 1 5 1 2 1 ,  25  mar. 1968; Seer. St. Lit. , 
134634, 14 apr. 1969 

§ 2: C. 17 § 2 

§ 3: C. 17 § 3 

CROSS REFERENCES: cc. 6 § 2, 17, 18, 19, 27, 31-34 
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COMMENTARY ------

Javier Otaduy 

Canon 16, the first of those devoted to the interpretation of the law, 
contains the basic canonical typology for the interpretation of the law: the 
authentic interpretation "exhibita per modum legis" and the interpreta
tion "per modum sententiae aut actus."  Canons 17 and 18 (see commen
taries) contain the means and rules for the interpretation of canon law. 

l .  Types of interpretation of canon law 

Canon 16 indicates only two types of interpretation of law, interpre
tation expressed in the form of a law (authentic), and interpretation con
tained in the form of an act (administrative or judicial) . Both cases are 
instances of interpretation carried out by authority. Canon 16 is concerned 
with the subjects of authority who have the power to interpret and the na
ture and perspective of their interpretations. Traditionally, it has been 
understood that the official and authoritative 1 way to carry out the inter
pretation of canon law reflects the nature of the juridical system of the 
Church, and that it has little in common with the interpretative systems of 
civil societies. 2 This is not to say that canon law does not recognize the 
usual mode of interpretation whose most visible manifestation is the inter
pretation governed by juridical custom according to the law, "optima 
legum interpres" (c. 27). Nor are we saying that canon law does not grant 
juridical value to the interpretation governed by the "praxis Curiae" and 
by jurisprudence ( c. 19), or that it does not accept the doctrinal or private 
interpretation, whose value, nevertheless, derives from the strength of its 
argumentation ("tantum valet quantum pro bat"). 3 Also included within 
that which we may term doctrinal interpretation are qualified supposi
tions, to which the CIC grants a special value in certain areas. Such is the 
case with the "traditio canonica" for understanding those canons of the 
Code that reproduce old law (c. 6 § 2), and with the "communis constan
sque doctorum sententia" ( c. 19) with regard to suppletion of the law. 

We should note that in speaking here of types of interpretation we 
are using a subjective category (according to the individual who inter
prets), as distinct from the instrumental typology, which considers the ap-

1.  Cf. U. STUTZ, Der Geist des Codex iuris canonici (Stuttgart 1918), p. 50. 
2. 0. GIACCHI, Formazione e sviluppo delta dottrina delta interpretazione autentica in 

diritto canonico (Milan 1935), pp. 3-4. 
3. Cf. W. AYMANS-K. MbRSDORF, Kanonisches Recht. Lehrbuch aufgrund des Codex Juris 

Canonici, I (Paderborn-Munich-Vienna-Ztirich 1991), p. 179. 
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proach used in the interpretation (literal, logical, systematic), or the 
typology developed according to its relation to the law, that is, a typology 
according to function ( declarative, explicative, extensive, or restrictive in
terpretation). We shall address each of these at the appropriate time. 

2. The subjects of authentic interpretative authority (§ 1) 

From the words of c. 16, it seems possible to deduce that the Code 
considers authentic only that interpretation which is general and obliga
tory, precisely the two characteristics that best define the interpretation 
"exhibita per modum legis. "4 We thereby bypass the doctrinal debate 
about the authentic character of the interpretation made "per modum sen
tentiae aut actus. "5 Although this issues from public authority, it should 
not technically be considered authentic; it may be termed, "authoritative"6 

or "official."7 Apart from that, in looking to history, the current terminol
ogy lays claim to the most venerable canonical tradition. 

The authentic interpretation of the law corresponds, first of all, to 
the legislator. Canon 16 uses the term "legislator" to denote an office, not 
an individual person; hence the disappearance of the phrase, "eiusve suc
cesor," found in the parallel canon of the old Code (c. 17 CJC/1917). All of 
the offices that have legislative power in the canonical system are authen
tic interpreters of their own laws. This institutional configuration of inter
pretative competence also helps to demonstrate that one who has 
superior legislative power is also competent to interpret authentically a 
law emanating from an inferior office (provided that it is in fact subordi
nate). The interpretative office need not correspond exactly to the legisla
tive office, but the "mens et sensus" of the physical person responsible for 
giving and interpreting law must be the same. It is sufficient that the inter
pretative office have competence over the reception and custody of the 
given law, "quod melius facere potest per iurisdictionem superiorem, 
quam per aequalem."8 Thus it follows that the Roman Pontiff and the Epis
copal College are also authentic interpreters of particular legislation, 9 and 

4. Cf. 0. GIACCHI, Formazione e sviluppo ... , cit. , p. 34; R. CASTILLO LARA, "De iuris 
canonici authentica interpretatione in actuositate Pontificiae Commissionis adimplenda," in 
Comm. 20 (1988), p. 272. 

5. For an ardent defense of the affirmative position (against authors who already in the 
regimen of the CJC/1917 were opposed to it), cf. G. MICHIELS, Normae generates iuris 
canonici, I (Paris-Tournai-Rome 1949), pp. 483-489. 

6. T.I. JIMENEZ URRESTI, commentary on c. 16, in Salamanca Com. 
7. Cf. A. PRIETO PRIETO, "La interpretaci6n de la norma can6nica," in Estudios de derecho 

can6nico y derecho eclesiastico en homenaje al profesor Maldonado (Madrid 1983), p. 639. 
8. F. SUAREZ, Tractatus de legibus ac Dea legislatore, l. VI, c. 1, no. 2 (Coimbra 1612), 

p .  624. 
9. Cf. LEO XIII, Ap. Const. Romanos Pontifices, May 8, 1881, in ASS 13 (1880), pp. 481-

498). 
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that particular synods are also authentic interpreters of diocesan legisla
tion. Of course, the interpretative intervention of the superior legislative 
entity requires true doubt about a law, and normally, a lawful appeal. 

When the interpretation of the legislator regarding his own law is not 
made strictly "per modum legis," it does not seem that such an interpreta
tion can be denied the character of authenticity, though the term is used 
loosely. Such is the case, for example, with the interpretation that the 
Roman Pontiff has made of certain canons through the exercise of his 
magisterial functions, or through his power of governance as supreme tit
ular head of the executive power and natural head of the "ordo iudiciar
ius. " 10 In these cases, the Roman Pontiff does not issue interpretative 
replies "per modum legis" through a simple and declaratory formula. Al
though these interventions are for the most part exhortative, declarative, 
and concerned with the urgency of the law, they sometimes carry an ex
plicit intent to interpret, or as certain authors style it, authentic juridical 
normativity. 11  On the other hand, c. 16 § 1 does not itself explicitly require 
that the reply be "per modum legis" for it to be authentic. If that had been 
an express requirement of the Code, the provision of c. 16 § 1 ("Laws are 
authentically interpreted by the legislator . . .  ") would not have been neces
sary, since it is obvious that the legislator can always make law, and so he 
can always interpret the law by means of a new law. Therefore, c .  16  
means to say something further: that the legislator can authentically inter
pret in the exercise of his function of pastoral governance, even though he 
is not technically exercising his legislative power, provided that his will
ingness to interpret the law is clearly understood. 

In addition to the legislator, laws are authentically interpreted by 
"that person to whom the legislator entrusts the power of authentic inter
pretation." This transferal of interpretative power can be made for a spe
cific act, but most commonly through creation of an entity for the 
interpretation of the law that possesses enduring power ( ordinary but vi
carious )12 to interpret, in accordance with what has been the relatively 
traditional practice in modern canon law (e.g. , for the interpretation of the 
Council of Trent, for the interpretation of the Vatican Council II decrees, 
for the authentic interpretation of the CJC/19 17, and for the current Code, 
through the Pontifical Council for the interpretation of legislative texts). 

10. Cf., e.g., the allocutions of the Roman Pontiff to the Roman Rota, which include 
interpretations of c. 1095 (AAS 79 (1987), p. 1457 and AAS 80 (1988), pp. 1 182-1185), of 
c. 1432 (AAS 74 (1982), p. 449 and AAS 80 (1988), pp. 1179-1185), or of cc. 1578-1579 (AAS 79 
(1987), pp. 1453-1459). 
11. Cf. G. COMOTTI, "Le allocuzioni de! Papa alla Rota Romana e i rapporti tra magistero e 

giurisprudenza canonica," in Studi sulle fonti del diritto e i rapporti tra magistero e 
giurisprudenza. A cura de S. Gherro (Padova 1988), pp. 181-184. 

12. J. HERRANZ, "Il Pontificio Consiglio della interpretazione dei testi legislativi," in La 
Curia Romana nella Cost. Ap. "Pastor Bonus" (Vatican City 1990), p. 472. 
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The PCILT was created under the name of the Pontifical Commission 
for the Authentic Interpretation of the Code by the Motu proprio Recog
nito Juris canonici of February 2, 1984, 13 and was later reconfigured, 
with its current name, by Pastor Bonus, 154-158. "The Council is compe
tent to publish authentic interpretations of universal laws of the Church 
which are confirmed by pontifical authority" (PB 155) . This formulation 
leads to the conclusion that the authentic interpretation not just of the 
Code, but of all universal laws of the Church, falls within the purview of 
the Council. Therefore, the particular laws to which the CIC expressly de
fers, those which have not been reordered "ex integro" by it and are still in 
force, liturgical laws, and all present or future laws promulgated with for
mal independence from the CIC, fall under its interpretative power. As 
long as nothing is said to the contrary, the legislation of the CCEO also 
falls within the Council's purview. 14 It cannot, however, supplement the 
universal law, nor can it interpret customary norms, or those concluded 
with political entities, or administrative or judicial acts. As for particular 
law, the Council is not competent to issue interpretative replies "per 
modum legis, "15 although it has the important function of determining 
"whether particular laws and general decrees issued by legislators below the 
level of the supreme authority are in agreement or not with the universal laws 
of the Church" (PB 158). The exercise of this competence is also rooted in 
the power of interpretation that has been granted to the Council, by which 
it has been possible to say, that those judgments of consistency "are noth
ing other than authentic interpretations of a particular character."16 The 
Council carries out its function in the form of a reply to the "dubia obiec
tiva iuris" formulated by all those who have a lawful right to do so; the 
Council does not reply to "dubia" which have been raised purely subjec
tively, through ignorance of the law or failure to apply basic means of in
terpretation. 17 

The dicasteries of the Roman Curia do not have legislative power 
(PB 18), nor has the power of interpretation manifested "per modum 
legis" been conferred upon them. Notwithstanding, the exercise of their 
general administrative power "necessario includit" 18 the function of inter
preting the law through general executory decrees and instructions 
(cc. 31-34). Canon 34 itself explicitly recognizes this: "Instructiones, quae 
legum praescripta declarant . . .  " This was precisely one of the original 
functions for which the instructions were conceived as administrative 

13. AAS 76 (1984), pp. 433-434. 
14. Reservations about this opinion are expressed by J. HERRANZ, "II Pontificio 

Consiglio . . .  ," cit., p. 473, note 28. 
15. For a reiteration of this point, cf. F.X. URRUTIA, "De Pontificio Consilio de Jegum 

textibus interpretandis," in Periodica de re morali canonica liturgica 78 (1989), p. 517. 
16. J. HERRANZ, "II Pontificio Consiglio .. . ," cit., p. 480, note 52. 
17. Cf. R. CASTILLO LARA, "De iuris canonici authentica interpretatione . . .  ," cit., p. 286. 
18. G. MICHIELS, Normae generates ... , cit., p. 501. 
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norms, to offer "explanationes canonum" and "lucem afferre legibus."19 

These competencies of interpretation must be, at first, declarative ("le
gum praescripta declarant"), not constitutive (as would be the extensive 
and restrictive ones, as well as explicative "iuris vere dubii"). "We cannot 
rule out the possibility, however, that these normative acts also sometimes 
infringe on other spheres of interpretation. "20 The RGCR, 1 15 § 5, estab
lishes that, if the documents of dicasteries are in the nature of a general 
executory decree or of instructions, they must be sent to the Council to be 
scrutinized both for their legislative harmony with the law in force and for 
their juridical correctness. 

3. Form and scope of the authentic interpretive replies (§ 2) 

The authentic interpretative replies manifested in the form of law are 
general and abstract replies (applicable, as is the law, to any addressee 
embraced by their conditions). They are also hypothetical and stable, con
ceived, as is the law, to be efficacious in every future case. For these rea
sons, they have the same force as the law, and must be promulgated. The 
requirement of promulgation applies, therefore, to all interpretative re
plies "per modum legis. "21  Under the old Code, by contrast, promulgation 
of declarative replies was not required. The new system affirms the legis
lative nature of all replies of the Council, while securing authenticity for 
the interpretative solutions. A non-promulgated reply in the past became a 
reply whose authenticity could be doubted. Moreover, it has always been 
very difficult to distinguish declarative replies from explicative ones. This 
makes necessary the requirement of promulgation in all cases. 

The functional typology established in § 2 for the authentic interpre
tation "exhibita per modum legis" is as follows: declarative, if it merely 
clarifies words of the law that are certain in their own right; explicative, if 
it explains a doubtful law; extensive, if it expands the sense of the law; 
and restrictive, if it limits it. Under the regimen of the previous commis
sion, 22 there were deep doctrinal doubts about the possible extent of the 
replies. Some argued that truly extensive and restrictive replies resulted in 
the generation of a new law, a task beyond the capacity of the commis
sion. The practice of the commission itself (which was also accompanied 

19. Cf. mp Cum iuris canonici, September 15, 1917, in AAS 9 (1917), p. 483. 
20. J. OTADUY, "Naturaleza y funci6n de la Comisi6n Pontificia para la interpretaci6n 

autentica del CIC," in !us canonicum 48 (1984), p. 758. Cf., e.g., Instructio of Jun 1 ,  1972, in 
AAS 64 (1972), pp. 518-525. 

21. Hypothetical replies not promulgated by the Council do not constitute, in our view, 
authentic replies "per modum legis exhibitae."  In dissent, R. CASTILLO LARA, "De iuris 
canonici authentica interpretatione . . .  ," cit., p. 286. 
22. For all relating to the regimen of the CPI of the C/C/1917, cf. the interesting study of 

A. BREMS, "De interpretatione authentica Codicis iuris canonici," in Ius Pontificium 15 
(1935), pp. 182-190; 298-313; 16 (1936), pp. 78-105; 217-256. 
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by an array of arguments) led, nevertheless, to the adoption of a nearly 
unanimous doctrinal opinion that all replies, including the extensive and 
restrictive ones, were possible and lawful. The difficulty in distinguishing 
clearly the types of reply, the impossibility of denying lawfulness to the 
practice of the commission, and the words of the Code itself which spoke 
(as they do here in § 2) of "extendere legem" and "coarctare legem" (and 
not just about extending or restricting the proper meaning of its words) all 
led to this result. The intent of the current Pontifical Council "is not favor
able to giving extensive interpretations in the true sense, in other words, 
those extensive interpretations that generate a new law. Therefore, if the 
need for such interpretation arises, specific approval"23 is requested of the 
Roman Pontiff. Heretofore, this petition has never been used, and the ap
proval of the Pope has been ordinary or generic. It is the Council itself 
which decides if the solutions are declarative or constitutive in nature, 
and thus whether or not they require specific approval. For this reason, 
too, it is not easy to deny their lawfulness. 

The interpretative solution that "restricts or extends a law or ex
plains a doubtful one, is not retroactive." This provision runs up against 
the larger problem that the authentic replies do not advertise their charac
ter, they do not say whether they are constitutive ( explicative, extensive, 
or restrictive) or simply declarative. Administrative or judicial power, in 
the work of applying the law, and canonical doctrine, in its task of analyz
ing it, both have the same power of distinguishing the character of the de
cision. 24 It can also happen that a truly explicative solution of a doubtful 
law leads, nevertheless, to a declarative interpretation of natural law with 
the result that this second function takes precedence over the first. 25 It is 
also possible, that the interpretative replies themselves are not able to re
solve the doubts or that they create "ius dubium."26 

4. Interpretation of the law made by a judicial sentence or an 
administrative act (§ 3) 

In addition to the authentic interpretation (produced in the sphere of 
legislative power), the interpretation made for a singular case by virtue of 
judicial and administrative power is possible (i.e . ,  in judicial sentences 

23. R. CASTILLO LARA, "De iuris canonici authentica interpretatione . . .  ," cit., p. 281. (The 
translation is ours.) 

24. In our opinion, for example, the interpretative decisions regarding c. 87 § 1 (AAS 77, 
1985, p. 771) and c. 767 § 1 (AAS 79, 1987, p. 1249), constitute explicative instructions 
regarding the power of dispensation and the concept of disciplinary law. 
25. Such is the case, in our view, of the interpretative solution of c. 1103 (AAS 79, 1987, 

p. 1132), by which the vitiation of consent outlined in that canon applies to the marriages of 
non-Catholics. 
26. For instance, the reply concerning c. 1737: in AAS 80 (1988), p. 1818. Cf. J. MIRAS, 

"Respuesta autentica de Jun 20, 1987," in Ius canonicum 61 (1991), pp. 211- 217. 
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and in administrative decrees and rescripts). In this case, § 3 warns that 
such interpretation "does not have the force of law. It binds only those 
persons and affects only those matters for which it was given." The inter
pretation made for a singular case can occur in two conceptually distinct 
ways. It can be a formally interpretive reply given for a particular case, or 
it can be, as happens much oftener, a juridical act Uudicial or administra
tive) that entails an interpretation of the law itself, as do all acts of appli
cation of the law. 

The first case presents the problem of the acts "formaliter particu
lares sed realiter (seu aequivalenter) generales."  This occurs, although 
less and less often in the practice of the dicasteries, in the form of inter
pretative replies that originally had a specific addressee but which were 
later promulgated in AAS, 27 sometimes with the removal of any connota
tion of singularity. The value of these replies of the dicasteries is con
tained in their own power, which is executive. They are ,  therefore, 
declarative, exhortative, or executory. 

An interpretation made by judgment, decree, or rescript is binding 
on the parties and has general meaning only incidentally, through the ju
risprudence and practice of the Roman Curia (c. 19). The judicial judg
ment, once it has become an adjudged matter, has the force of law and has 
the effect of law between the parties (c. 1642). This means that it cannot 
be affected by an authentic interpretation that is merely declarative, even 
if it has retroactive force. 

27. Cf. , e.g., "Responsa SC pro doctrina fidei de interpretatione deer. 'Ecclesiae 
pastorum'," July 7, 1983, in AAS 76 (1984), pp. 45-52. 
Editor 's Note: for the complete collection of the responses of the PCILT see Volume V, 
Appendix II. 
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Tit. I. Ecclesiastical Laws c. 17  

Leges ecclesiasticae intellegendae sunt secundum pro
priam verborum significationem in textu et contextu con
sideratam; quae si dubia et obscura manserit, ad locos 
parallelos, si qui sint, ad legis finem ac circumstantias et 
ad mentem legislatoris est recurrendum. 

Ecclesiastical laws are to be understood according to the proper meaning 
of the words considered in their text and context. If the meaning remains 
doubtful or obscure, there must be recourse to parallel places, if there be 
any, to the purpose and circumstances of the law, and to the mind of the 
legislator. 

SOURCES: c. 18 

CROSS REFERENCES: cc. 6 § 2, 18, 19, 36 

C OMMENTARY ------

Javier Otaduy 

After the canon that sets out the typology of interpretation, the CIC 
presents the canon containing the method of interpretation. In discussing 
the resources of interpretation, the biggest problems of the whole subject 
arise. With regard to the interpretation of the law, as is well-known, there 
has been an extensive development of traditional canonical doctrine as 
well as a lengthy debate in contemporary canonical science. Interest in 
this is entirely appropriate, since the norms of interpretation affect the 
whole of the juridical system and confer a most important mission upon 
the one charged with applying the law. 

1. Juridical rules contained in c. 1 7  

Canonical laws Uuridical norms) are not prescriptions that put into 
operation a mechanical object which is defined and predictable in its be
havior; these are rules to guide and give value to free human behavior. No 
legislator can conceive a norm capable of completely embracing any given 
area of human activity. The laws are formulated concisely and abstractly, 
which means that human behavior will not always turn out to have been 
perfectly anticipated in the work of legislation. This is not a defect of the 
laws, but rather implicit in norms that are general in nature. The task of in
terpretation is frequently necessitated by the impossibility of foreseeing in 
a general norm the diversity of results of human activity with all of its nu
ances. 

325 



c. 17 Bk. I .  General Norms 0TADUY 

The interpretation of the law is a necessary and not an incidental 
task. To be absolutely sure of its true meaning, understanding the message 
of the norm requires not only an understanding of the textual formulation; 
it is also necessary to use the means of interpretation to confirm the scope 
of that message. Understanding the law always involves some interpreta
tion. At first glance, however, c. 17 does not appear to support this asser
tion since it cautions that only in the case of textual obscurity is recourse 
to the aid of interpretation possible, (namely, to parallel places, to the pur
pose and circumstances of the law, and the mind of the legislator). As the 
best canonical doctrine has pointed out, 1 however, this provision must not 
be understood absolutely. The first rule of c. 17 (which reflects the princi
ple "in claris non fit interpretatio") has a two-fold sense. "Its true sense 
is to prohibit the distortion of norms that are clear; it does not mean to say 
that, in the case of a grammatically correct norm, all further inquiry is un
necessary."2 All interpretive aids must, then, be applied "semper simul,"3 

if only to confirm the assumption that the words are clear. 

In the words of the law ("ecclesiastical laws are to be understood ac
cording to the proper meaning of the words"), traditional canonical doc
trine has always discovered the manifestation of the legislator's will to be 
limited, in that the law is made lmown in the express words of its formula
tion. The task of interpretation, therefore, has been understood as a search 
for what the legislator intended to say when he formulated and promul
gated the legislative text. Consequently, the means of interpretation do not 
stem from the juridical system in general, nor from history (seen as the de
signer of the norm), nor from the ideological and programmatic context 
that inspired the law. Neither do they stem from the specific circumstances 
and sociological conditions that affect the application of the law, as though 
the meaning of a juridical norm could be understood only in its specific in
stances of application. The result is that the norm would be only an open 
type, not a closed one, which is absolutely essential for interpretation to 
exist at all, and would never be clear and unequivocal unless it were ap
plied to a specific situation. 4 The resources of interpretation, on the con
trary, stem from the means that make the will of the legislator accessible. 
They are limited to figuring out what the legislator meant to say when he 
said what he said. This view of interpretation has been called subjective 
(that is, shaped and defined by the "voluntas seu mens legislatoris"), and 
has been contrasted with so-called objective interpretation. Such interpre
tation posits that the law possesses an autonomous life, which is to a 

1. Cf. ,  e.g., G. MICHIELS, Normae generates iuris canonici, I (Paris-Tournai-Rome 1949), 
pp. 516-517. 

2. A. PRIETO PRIETO, "La interpretaci6n de la norma can6nica," in Estudios de derecho 
can6nico y derecho eclasiastico en homenaje al profesor Maldonado (Madrid 1983), p. 635. 

3. G. MICHIELS, Normae generates . . .  , cit., p. 517. 
4. Cf. H. PREE, Die evolutive Interpretation der Rechtsnorm im kanonischen Recht 

(Vienna-New York 1980), pp. 252-256 and passim. 
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certain extent independent of the legislator who conceived it. Once it en
ters the social and juridical world, it acquires meanings distinct from those 
its author meant to give them. 

It is undeniable that c. 17 takes up the tradition of subjectivism. Not
withstanding, it is important to situate this idea in its true place : a) the tra
dition of subjectivism does not support the approach to the will of the 
legislator as an inquiry of the psychological-personal type. "Legislator" is, 
in this tradition, expressive of office, and consequently, the will of the leg
islator is that which is implied in the law. b) The subsidiary interpretive re
sources presented in c. 17  no doubt contain a considerable measure of 
objectivity, even though they are always presented as simple attempts to 
obtain the will of the legislator: the parallel places definitely call upon the 
juridical system, the "ratio vel finis legis" frequently points to an objec
tive rationality, and the "mens legislatoris" itself cannot be understood 
without reference to the general principles of the law. On the other hand, 
the Code (c. 6 § 2) also has recourse to history, to the "canonical tradi
tion," for the interpretation of its canons to the extent that they reproduce 
old law. c) In addition to the rules of c. 1 7, the canonical system also ac
knowledges certain objective ways to interpret norms, in which the will of 
the legislator operates only "a posteriori" or "ab extrinseco" to guarantee 
authoritatively the correctness of the interpretation, without diminishing 
its objectivity. Such are, for example, canonical custom, jurisprudence, 
and administrative practice, because jurisprudence and practice do not 
just function to supplement the law (c. 19), but also to constitute circum
stances relevant for its interpretation. d) It is undeniable that c. 17 intends 
to act as a restraint on the evolutionary interpretation of the law,5 which 
has been fairly widespread in canonical scholarship during recent years,6 

and as a guard against the undue influence of the will of the interpreter or 
of the one who applies the law. 

In the application of the subsidiary means contained in c. 17 (parallel 
places, purpose and circumstances of the law, mind of the legislator) , no 
strict, formal hierarchy exists, in our opinion. One is not required to con
sider the purpose of the law after exhausting all references to parallel 
places. Depending on the case, one or another of the methods can be more 
useful in working out the true sense of the text of the law. The means of 
interpretation are applied simultaneously, and they operate conjointly, al
though the contribution of each may be of different magnitude or proba
tive capacity. The conviction of the interpreter regarding the wisdom of 

5. An outline of this interpretive trend was offered and critiqued by R. CASTILLO LARA, "De 
iuris canonici authentica interpretatione in actuositate Pontificiae Commissionis 
adimplendae," in Comm. 20 (1988), pp. 281-284. 

6. Cf. , from a historical perspective, H. PREE, Die evolutive Interpretation . . .  , cit.; from 
the perspective of the doctrine's adoption of the principles, L. ORSY, "The interpretation of 
laws: new variations on an old theme," in The Art of Interpretation. Selected Studies on the 
Interpretation of Canon Law (Washington 1982), pp. 44-79. 
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the interpretation is the product of all of the tests that confer greater jurid
ical suitability on the interpretation. The conviction does not come about 
through a process of formal and speculative logic, but through practical 
reasoning, with a view to obtaining a feasible and suitable result in the 
realm of human endeavor, 7 precisely the purview within which the law op
erates. 

2. The proper meaning of the words 

The first rule (rightly considered, it is the only one) contained in c. 17 
establishes that the laws must be understood according to the proper 
meaning of the words, both their text and their context. Only if the text 
fails through obscurity, the canon says, must one have recourse to the 
other interpretive aids. One must bear in mind the simultaneity of the appli
cation of the rules: ordinarily a law will become clear only after corroborat
ing its apparent textual clarity with the other means of interpretation (and 
not just with grammatical logic). Nevertheless, it should be clear that the 
primary purpose of the rule is to ensure that the interpretation depends or 
is based on the words used by the legislator, carefully and deliberately cho
sen to manifest his will. One must not suppose that the intention of the leg
islator is other than the one manifested in his words: otherwise ''frustra 
ferrentur leges."8 The words, then, are "quasi legis substantia,"9 and one 
must not look for artificial reasons to discredit their proper sense. 

The proper interpretation reflects a reading that is not equivocal or 
analogous and that does not modify, extend, or restrict unnecessarily the 
meaning of the words. Accuracy admits of degrees; the legislator may use 
words more or less accurately. The proper sense derives, as is logical, from 
the technical-juridical meaning of the terms, which sometimes can have 
normal equivocal versions ("action," "seizure," "ordinary"), or which may 
be considerably broader ("benefit," "religious," "college," "profession"), or 
simply not be designed for the rigor inherent in law ("similar," "infant," "ap
peal"). We cannot lightly discount the possibility that the legislator may use 
technical expressions in their familiar or less proper sense, nevertheless, 
juridical terms generally have precise definitions which one must rem
ember in order to preserve their proper meaning. 10 It would be equally 

7. Cf. A. PRIETO PRIETO, "La interpretaci6n de la norma can6nica . . .  ," cit., p. 637; also of 
great interest in this regard is the methodology of juridical topics formulated by T. VIEHWEG, 
T6pica y jurisprudencia, trans. L. Diez Picazo (Madrid 1964). 

8. F. SUAREZ, Tractatus de legibus ac Deo legislatore (Coimbra 1612), lib. III, ch. 20, no. 7, 
p. 283. 

9. Ibid., I. VI, ch. 1, no. 19, p. 630. 
10. The section, "De verborum significatione," has appeared as often in juridical 

compilations, both canonical and civil, as in encyclopedic works about the use of terms and 
expressions. Cf., e.g. ,  A. BARBOSA, De clausulis usufrequentioribus, in Tractatus varii 
(Lyons 1678). 

328 



0TADUY Tit. I. Ecclesiastical Laws c. 17 

destructive to the proper interpretation of terms to use them in a manner 
contrary to their natural sense: to imply, for instance, that an exhortative 
expression entails juridical obligation, or that an expression which is 
merely preceptive carries invalidating or penal sanction. It has often been 
said that the meaning of the words must be that which they had at the mo
ment of the promulgation of the law (the meaning which the legislator gave 
them). This view follows from the notion that interpretation is an approach 
to the "voluntas legislatoris." Nevertheless, the meaning at the time of pro
mulgation can vary across juridical environments established by the sys
tem itself, such as authentic custom, administrative practice, 1 1  and of 
course, authentic interpretation. We must keep in mind that indeterminate 
juridical concepts ("grave cause," "just reason," "suitable candidate"), or 
relative juridical concepts, which depend in large part on societal factors 
("public order," "scandal," "damage"), are open to a logical transformation 
of their meaning, and this need not imply disloyalty to the will of the legis
lator. 

The grammatical interpretation of the law is not the labor of mere 
verbal semantics-mechanical analysis of definitions of words without 
consideration of the relationships between them. The words are meaning
fully linked in the text and inscribed in the context. The text and the con
text also help in understanding that the legislator sometimes uses 
language which is not strictly technical, and that the true meaning there
fore has a lesser degree of accuracy. (For instance, the concept of "lex" 
used to designate the constitutive and original basis of a foundation ("lex 
fundationis": cf. cc. 149, 559, and 680), or the concept of "statuta" used to 
designate those norms imposed on or given to an institution which do not 
issue from their own autonomy, or the reference to special laws ( cf. 
cc. 295 § 1, 513 § 1, and 788 § 3) .) 

To understand the interpretive effectiveness of the text and context, 
the tradition provides us with rules that are part of the common herme
neutic sense ("verba generalia generaliter sunt intelligenda," "ubi lex non 
distinguit neque nos distinguere debemus," "non sermoni res, sed rei est 
sermo subiectus," etc.) .  In addition to these rules, let us point out that the 
context of the norm also includes its internal position within the law in 
which it is inscribed. Hence the axiom "de rubro ad nigrum valet illatio"
in other words, the rubric that frames the norm can serve as a means of in
terpretation. The common sense of the juridical interpretation, however, 
sometimes lends validity to the opposite rule ("de nigro ad rubrum valet il
latio") when the words of the norm are so clear that they overrule a def ec
tive systematic placement. In this regard, we point out that many of the 
juridical expressions with traditional authority, many of the "regulae 
iuris" and "brocarda,"  which are formulated as axioms or proverbial ju
ridical apothegms of the law, are very loose in sense, which can produce 

11 .  Cf. A.  VAN HOVE, De legibus ecclesiasticis (Malines-Rome 1930), p. 261. 
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contradictory results if used carelessly. The truth is that many of them are 
inherently contradictory because they were created to resolve matters 
that, in practice, required very diverse solutions. They provide the inter
preter with some help, in that they encapsulate formulaically one solution 
from experience, which is valid in some instances. They do not, however, 
relieve the interpreter of his fundamental task of figuring out the particu
lar cause at issue. 

In the function that c. 17 grants to the "context" of the law, we must 
understand the context to be the legal entity in which the norm is included. 
Therefore, it is not susceptible to interpretation across disciplines (such as 
theology, philosophy, sociology, and psychology), which might shed light 
on the norm. 12 None of these extralegal aids, whose usefulness in many re
spects is beyond question, are relevant here. 

3. Parallel places 

By "parallel places" we mean those legal passages13 which treat the 
same subject, though they contemplate it from a different disciplinary per
spective. They need not treat the same subject with total agreement of 
perspective and argumentation (i. e., they need not present "idem ius"). 14 

However, it must be emphasized that we are speaking of identical, not 
merely similar, subject matter. The more obscure texts shall be inter
preted through the clearer ones, as follows from a natural hermeneutic 
principle. Parallel places make more sense and have greater juridical effi
cacy if canonical laws (and canon law proper) are understood as part of a 
systematic, ordinal scheme (like a unitary juridical system), in which legal 
passages are seen as pieces that work in an integrated system. 

Parallel places frequently confirm the laws in those passages that are 
not completely clear. For instance, if from some of the extremes of cc. 294-
297 a doubt should arise regarding the associative or institutional charac
ter of personal prelatures, cc. 265 and 266 § 1 would clarify the uncertainty, 
by comparing, with regard to incardination, personal prelatures to particu
lar churches. However, it could also happen that antinomies arise between 
various parallel passages. Very often these antinomies will be no more than 
illusory and can be resolved by the use of simple rules, as for instance the 
one that explains that the specific derogates the general, that is, that the 

12. For an opposing view, cf. L. ORSY, commentary on c. 17, in The Code of canon law. A 
text and commentary (New York-Mahwah 1985), p. 36. 

13. Clearly, the parallel places cannot be applied to extralegal fields, much less 
extrajuridical ones. Cf., for a dissent, E. KNEAL, "Interpreting the revised Code," in The Art of 
Interpretation . . .  , cit., pp. 29-31. 

14. As is desired, without adequate justification, by L. BENDER, Legum ecclesiaticarum 
interpretatio et suppletio. Commentarius in canones 1 7, 18, 19 et 20 (Rome-Paris-New 
York-Tournai 1961), pp. 140-150. 
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more specific passage prevails over the more general one. 15 If c. 1 cautions 
that the canons of the CIC are applicable only to the Latin Church, while on 
the other hand c. 1 1 1  stipulates certain provisions regarding incorporation 
into other Churches, it is clear that c. 1 does not derogate from c. 1 1 1, but 
rather that the latter canon should be understood as a specific exception to 
the former. If c. 87 § 1 grants diocesan bishops the power of dispensation 
from all disciplinary laws except the procedural, penal, and specially re
served ones, and c .  905 § 2 grants the local Ordinary restricted power of 
dispensation from a specific disciplinary law (which is not reserved, and is 
neither a penal nor a procedural law), clearly the norm of c. 905 § 2 prevails 
as a specific exception to c. 87 § 1 .  The principle of the derogation of gener
ality by specificity is an important rule for the interpretation of law. One 
should, above all, refrain from appealing to all-encompassing principles as 
if they were generic derogatory expedients opposed to the specific provi
sions of the law. 

The antinomies between parallel passages may be irreconcilable 
(genuinely contradictory), although this is less likely if all means of inter
pretation are used. In such a case, "ius vere dubium" would arise which 
would diminish the value of the juridical norm. Before concluding that a 
contradiction exists, it is important to interpret the terms in their less 
proper sense to see if the conflicting passages can be reconciled. 

When parallel passages did arise, the commentators on the CJC/1917 
taught that one was to employ the principle of "exclusio unius est inclusio 
alterius, " as well as its converse "inclusio unius est exclusio alterius. "  
These rules, which are to be used very cautiously, are not properly an ap
plication of parallel places, but rather fall under what we may term gram
matical interpretation or analysis of the proper meaning of the words. 
Suppose one were asked: does the inclusion of a normative supposition in 
the law exclude as illegal those laws which have not been included? Or 
conversely: does the exclusion of a normative supposition in the law in
clude as legal those laws that have not been excluded? Obviously in both 
cases one would have to answer in the negative. Only when the inclusion 
or exclusion is understood as clearly exceptional, and this is made per
fectly clear in the words of the law, or when they are found in penal norms 
or norms that carry serious sanctions, will the so-called argument "a con
trario" be valid and applicable. 

As stated above, parallel passages are applications of systematic in
terpretation: one norm sheds light on another. Consequently, one must 
also conclude that the complete juridical system sheds light on specific 
laws. Wherefore, the interpretive assistance provided by parallel places is 
frequently likened to that provided by the general principles of the law, es
pecially now that the doctrine can rely on a codified canonical system, 

15 .  Michiels understands this principle differently: cf. G. MICHIELS, Normae generates . . .  , 
cit., p. 526. 
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structured as a single unit (still more if we favor the systematic method of 
interpretation over the exegetical one). By general principles of the law, 
we mean those universal juridical principles (those that apply to all canon
ical laws) or particular ones (that apply within specific individual areas) 
which inspire and motivate the laws from within, often tacitly, and which 
constitute their rational foundations. A problem also immediately arises at 
this point that is concomitant with all interpretation of the law if it is at
tempted with any assumptions that are not strictly positivistic: the risk of 
subjective interpretations that subvert the juridical system, i.e. , the manip
ulation of that implicit rational foundation in order to give legal force to 
the will of the interpreter. This problem explains why canonical doctrine 
sometimes appears cautious when faced with accepting the unconditional 
efficacy of recourse to general principles. 16 This risk, however, is pref era
ble to the opposite. The CIC defers to the general legal principles of the 
law in instances of supplementation of the law ( c. 19), although it does not 
exclude their use in the area of interpretation. (See commentary on c. 19 
for more on the nature and functioning of the general principles.) 

4. The purpose of the law 

Purpose or "ratio legis" is the driving force behind the law. This 
should not be confused with the rationale implicit in every canonical legis
lative mandate (to establish a just social and community order capable of 
pursuing "salus animarum"), nor should it be confused, either, with the 
specific objective reason, which naturally accompanies any norm, by virtue 
of which it is connected to the general rationale of the juridical system 
( e.g. ,  the ordinary pastoral care of parishioners is the intrinsic raison 
d 'etre of parish churches; the procedural protection which marriage de
serves explains the figure of the defender of the bond). The "ratio legis" re
flects the ''finis operantis," not the ''finis operis,"17 the external cause that 
prompts the legislator to issue a norm. If the legislator expressly indicates 
the "ratio legis," it is called "ratio scripta;" if it can be deduced with cer
tainty but is not expressly written, it is called "ratio non scrip ta . "  Of 
course, the "ratio scrip ta" has much more value. The "ratio non scrip ta, " 
or inferred purpose, must meet many other requirements in order to be 
considered certain. 

Ch. Lefebvre 18 illustrates the concept of "ratio ," (which means "ra
tionale for") using the decretal Saepe of Clement IV, a text which is fre
quently cited on this point. The decretal explains that oftentimes 

16. Cf. G. MICHIELS, Normae generates . . .  , cit., p. 530. 
17. The most complete discussion of this point is by A. M. DARMANIN, "De reservatione 

peccatorum iure Codicis piano-benedictini," in Angelicum 5 (1928), pp. 213-241 .  
18. Cf. CH. LEFEBVRE, Les pouvoirs du juge en droit canonique (Paris 1938), p. 30. 
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unworthy persons, such as excommunicates or apostates, abandon their 
native land in order to be ordained in other places where their condition is 
unlmown. This fundamental legal passage would constitute the motivation 
or the driving force behind the law. The text goes on to say that the Roman 
Pontiff wants to confront the dangers that threaten the souls of those in
volved in these matters ("obviare periculis animarum ipsorum"). This 
would constitute the "ratio legis, "  the final cause external to the norm. Fi
nally comes the legislative element, in which Clement IV establishes that 
no Bishop of Italy may bestow the sacrament of orders upon a foreigner. 
This is the sequence which the commentators most often follow when 
they analyze the structure of the decretals: "ponit causam impulsivam, <lat 
rationem, decidit casum." 

The purpose or "ratio legis" is a well-developed historical subject, 
and we cannot disregard those doctrinal guidelines if we are to under
stand the words of c. 17 "quatenus ius vetus referunt" ( c. 6 § 2).19 The re
striction or extension of the law by virtue of its "ratio" was for centuries 
nearly an unrestricted resource of interpretation that was bluntly invoked. 
There was not a clear distinction between the "ratio legis" and the "mens 
legislatoris, "  and it was accepted as a general principle that the "ratio, " 
( as though it were the soul of the law) was endowed with the same force 
as the law itself, so that the range of application of the law came to be 
"quasi indefinita."20 It is easy to see that a broad view of the efficacy of 
the "ratio" may lead one to suppose, as for instance in the aforementioned 
example of the decretal Saepe, first, that this norm is likewise applicable 
in other cases, if the same motive is present, so that the norm can thus be 
extended to other designees besides the Italian bishops. Secondly, it may 
also lead one to think that only if the "ratio legis" prevails completely, 
(i.e. ,  when souls are truly endangered), will the extension take place, and 
the same is true of restriction of the law. 

The doctrinal landscape is radically altered by the Suarezian doc
trine. 21 Intending to put an end to the unrestricted interpretation of the 
"ratio," Suarez distinguishes between the "mens legislatoris" (or "mens 
legis," as stated in medieval doctrine ) and the "ratio." The "ratio" is not 
the law, nor does it satisfactorily include the "mens" or will of the legisla
tor, that which the legislator truly knows and intends. The "ratio" does not 
amount to the legislative will and is not perfectly synonymous with it; nor 
is it necessarily the appropriate motive for that will. The motives offered 
by the legislator can differ somewhat from what the law intends and even 
from what it actually says. Thus, the "ratio legis, "  the motivation for the 
law, (which unquestionably constitutes a means of interpretation), will be 

19. For the historical development of the doctrine on this point, cf. CH. LEFEBVRE, Les 
pouvoirs du juge . . .  , cit., pp. 36-66. 

20. G. MICHIELS, Normae generates . . .  , cit., p. 536. 
21 .  F. SUAREZ, Tractatus de legibus ... , cit., lib. VI, ch. 1 and 2, pp. 623-634. 
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operative only when the same motive obtains in  the respective cases 
(comprehensive interpretation, Suarez would say). And yet it will not be 
able to extend or restrict the words of the law, i.e., that which the legisla
tor really intended (extensive interpretation). Henceforth, the maxim "ra
tio legis non est lex" will recover its special meaning. The doctrine that 
follows the lead of Suarez, which now comes to us, will stress the same ar
guments and will even reinforce them, asserting that the subj ect matter 
also, not just the motive, must be the same. Moreover, for the final exter
nal cause or "ratio legis" to be applied, it will not only be necessary that 
the motive and subject matter be the same, but further that the "ratio" be 
certain Uust as the law must be certain for it to have the capacity to 
oblige), unique (because a double motive would make the purpose uncer
tain), adequate (to cover the whole extent of the law completely), and pos
itive (so that it may be proven, not merely supposed to be true).22 

This drastic reduction in the efficacy of the "ratio legis" assumes 
that identity of motive will be applied only to those cases that are compa
rable, related, correlative, and exemplary, cases that are, very much like 
the declarative interpretation. In comparable ( or assimilated) supposi
tions, the law itself usually declares the attribute of identity of effects 
(e.g., cc. 368, 381 § 2; 620, and 1140), and it thus becomes superfluous, in 
those cases, to speak of the "ratio legis." Related suppositions are those 
that man if est a natural dependency, so that one cannot be understood 
without the other: for example, he who has the power of dispensation if 
there is a need for urgency and grave harm in delay also has the power to 
judge concerning the verification of such a supposition of urgency or 
grave harm in delay (c. 87 § 2). By "correlative suppositions", we mean 
those which are complementary and identical in scope (for instance, fa
ther and mother in their obligations to their children, husband and wife in 
their marital rights and responsibilities to each other). By way of illustra
tion, correlative motive is exhibited by c. 1148 § 1, which explicitly at
tributes to the woman also that which applied only to the man in the CIC/ 
1917 and in the Constitution Altitudo of Paul III. Finally, exemplary suppo
sitions are those in which the legislator does not specifically restrict his 
will, but rather accepts its extension by way of identity or similarity of 
"ratio" (e.g., cc. 49 or 1741). 

The real force of the "ratio legis" in formalized law (which is accord
ingly less likely to declare the motives of the legislative mandate) and cod
ified law (which is thereby better able to find systematic motives that 
transcend the particular "ratio" of each norm) is undoubtedly less today 
than it was in previous times. Nevertheless, it would be a great error to un
derrate the "ratio legis" as a means of interpretation. 

22. Cf. CH. LEFEBVRE, Les pouvoirs dujuge . . .  , cit., p. 35. 
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5. The circumstances of the law 

The circumstances of the law constitute an important resource for 
its interpretation. Circumstances, or factors that exert their influence on 
the periphery of the norm without constituting its essence, can be previ
ous to the formation of the law (the historical precedents of the norm), or 
previous to the promulgation (the preparatory works). They can be con
temporary to the promulgation (the moment of the giving of the law), or 
subsequent to the entering into force of the law (the execution or practice 
by which it is applied). 

It should be noted that c. 17 in its formulation links the purpose and 
circumstances and considers them a single means of interpretation. This 
is an important indication that the circumstances, in many cases, can con
stitute a valuable extrinsic element in demonstrating the "ratio, " rationale 
for, or purpose of the law. The preparatory works in particular can illumi
nate this problem. The doctrine has warned simultaneously both of the im
portance of this means and the caution with which it should be used. 23 In 
fact, the elaboration of the Code affords us access to the previous sche
mata and a digest of the proposals and discussions that occurred, which 
unequivocally allows us to track the "ratio legis" of certain suppositions. 
Although the committees for the revision and writing of the Code did not 
possess legislative power strictly speaking, if we can ascertain from the 
preparatory works that a definite "ratio" or "mens" underlies a particular 
norm, that "ratio" or "mens" can be attributed to the norm because that is 
how it was adopted by the legislator (i.e., it was adopted with that implicit 
"ratio"). Nevertheless, it is important to distinguish between the "mens" 
of the elaborating committee and individual opinions, so that we do not in
discriminately attribute to the "coetus" that which is no more than the 
opinions of its components. 

The moment of the giving of the law is also relevant as a circum
stance of interpretation. Here we mean the social or practical circum
stances that serve as the pretext for the norm and provide a motive within 
the immediate historical context. This is easy to see if, for instance, we are 
examining a corrective law or one necessitated by an abuse,24 or one 
which mitigates a requirement that had produced anxiety in the designees 
of the law, or which interpreted a doubtful law, or which was required by 
doctrinal declarations of the pastors. In this last sense, we must include 
the historical circumstance that occasioned the Code, although, of course, 
it constitutes more than a mere pretext for the law: namely, the Second 
Vatican Council. 

23. Cf. A. VAN HOVE, De legibus ecclesiasticis, cit., pp. 272-273. 
24. Cf., as a typical example, the Instr. Memoriale Domini, of May 29, 1969, in AAS 61 

(1969), pp. 540-545. 
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(Regarding the historical precedents, please see c. 6 § 2 and its com
mentary.) 

As for the practice of execution of the norm and the jurisprudence, if 
we wish to remain faithful to the traditional principles of subjective inter
pretation, "per se et directe legislatoris voluntatem non aperiunt. "25 In
deed, they are subsequent to the promulgation of the law and the will 
inscribed in it by the legislator. Yet we should also note here that the ca
nonical system has never ignored the need for a reasonable degree of ob
j ective interpretation. That which as been "similiter iudicatum" or 
"similiter exsecutum," in addition to being able to supplement the law 
( c. 19), also has a morally certain interpretive value. On the other hand, it 
is not easy to distinguish supplementtory law from extensive interpreta
tion. 

6. The mind of the legislator 

It is true that the mind of the legislator does not comprise a further 
means of interpretation, but merely an alternative one. It is, rather, the 
point of reference for all the means of interpretation. 26 The "mens legisla
toris" is the "lex," although it connotes the full and comprehensive mean
ing which depends on the mind that conceives the words more than on the 
words themselves. Notwithstanding, since c. 17 includes the mind of the 
legislator in the list of helpful means, it appears to grant it a specific role 
in the realm of interpretation. This special resource has been understood 
by some to be the administrative or governmental will that the legislator 
manifests in the exercise of his power, 27 or even "the style or particular 
political attitude of the legislator in each one of his laws: for instance, 
that of Pius XII or Paul VI, that of the Council of Trent or Vatican II. "28 

Nevertheless, without transgressing an interpretive approach which is 
perfectly compatible with the traditional view, "by mind of the legislator 
we should understand all the intellectual criteria which, although they 
are previous to the formulation of the norm itself and affect that formula
tion in various ways, even still need not appear in the norm, because it is 
the function of the law to regulate behavior, not to justify the sense of the 
regulation. "29 Among those criteria are the constitutional principles and 
the basic principles of canonical institutions, along with the basic criteria 
for the methodology of the juridical task (for instance, the fundamental 
criterion which says that the laws must be interpreted in such a way that 
they are not absurd or unjust, which would obviously contravene the mind 

25. G. MICHIELS, Normae generates . . .  , cit., p. 533. 
26. Thus, A. VAN HOVE, De legibus ecclesiasticis, cit., p. 273. 
27. Cf. G. M!CHIELS, Normae generates . . .  , cit., pp. 555-556. 
28. T.I. JIMENEZ URRESTI, commentary on c. 17, in Salamanca Com. 
29. A. PRIETO PRIETO, "La interpretaci6n de la norma can6nica . . .  ," cit., p. 655. 

336 



0TADUY Tit. I. Ecclesiastical Laws c. 17  

of  the legislator). Other criteria include certain derivative principles of the 
inherent nature of canon law, which are perforce jointly shared with the 
task and mind of the legislator (such as the tendency in interpretation to
ward clemency as opposed to rigor). 

The objective purpose of the law must naturally be considered as in
cluded in the "mens legislatoris. "  We are no longer in the scope of a spe
cific "ratio, "  that is, the external motive that prompts the legislator to 
issue a particular law, but rather in the area of objective or institutional ra
tionale. The laws (and the legislator inasmuch as he or she is their au
thor), are measured by rationality and must be understood according to 
the juridical institutions. In other words, the legislator takes for granted 
( as part of his or her "mens") that he or she is acting within a coherent ju
ridical system and in the context of institutions that have established pur
poses. Naturally, the interpreter is fully justified in accessing the mind of 
the legislator in light of the institutional purpose of the canonical forms, 
even though that purpose may not be expressly stated in the norm. Finally, 
we should remember that the "legislator" described in canon law is an in
stitutional figure, not a physical person. Thus, to appeal to the legislator 
means to deliberate in light of the system of laws and the motivations of 
law that support them. 

It would be even more doubtful to say that the mind of the legislator 
includes the criterion of "aequitas canonica." It is undeniable that equity 
has a place in the application of the law in specific cases, but this is not 
the function of the legislator, but rather the function of the one who ap
plies the law. It belongs less to the "mens legislatoris" than to the "mens 
iurisprudenti vel exsecutoris ." Along the same lines, we must understand 
that "aequitas," though frequently invoked by the doctrine as a require
ment of the mind of the legislator, is not primarily an abstract principle of 
interpretation to be numbered among the other general means, but rather 
a principle that guides the authoritative application of the law in a partic
ular case, 30 an application made by judges or by those who exercise ad
ministrative power. 

30. In partial agreement with this opinion, H. MOLLER, "Oikonomia ed aequitas canonica," 
in Incontro fra canoni d 'Oriente e d 'Occidente. Bari 23-29 sept. 1 991 (pro manuscripto ). 
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18 

Bk. I. General Norms 0TADUY 

Leges quae poenam statuunt aut liberum iurium exerci
tum coarctant aut exceptionem a lege continent, strictae 
subsunt interpretationi. 

Laws which prescribe a penalty, or restrict the free exercise of rights, or 
contain an exception to the law, are to be interpreted strictly. 

SOURCES: c. 19 

CROSS REFERENCES: cc. 10, 16 § 2, 17, 36, 138, 1204, 1313, 1354 § 3 

COMMENTARY ------

Javier Otaduy 

Canon 18, the last to treat explicitly interpretation of the law, pre
sents a norm about the interpretation of so-called odious laws and takes 
up, with new categories and a different typology, the traditional canonical 
principle, "odiosa restringenda, Javorabilia amplianda." In effect, it dis
cusses new categories adopted in the Code, new in the sense that tradi
tionally, these three cases (penal laws, laws that restrict rights, and laws 
that contain an exception to a law) were not expressly delineated. As is 
well-known, this canon is taken verbatim from art. 4 of the Italian Civil 
Code of 1865 which provided the canonical legislation (of 1917) with a 
technical formulation to define the laws that required strict interpretation 
("Le leggi penali e quelle che restringono il libero esercizio dei diritti o for
mano eccezione alle regale generali o ad altre leggi, non si estendono oltre 
i casi e tempi in esse espressi"). 

l. The concept of strict interpretation 

Here it is important to distinguish between that interpretation which 
is termed restrictive (see commentary on c. 1 6) and that interpretation 
which we now denote as strict. To differentiate between them, we must re
member that restrictive ( or extensive) interpretation goes beyond the 
words of the laws and the proper meaning of those words, and presupposes 
an actual restriction or extension, a kind of "nova lex" that is formulated by 
analogy with a previous law. A strict or broad interpretation, on the con
trary, does not go beyond the proper meaning of the words, although it 
applies them to a limited degree, in the case of strict interpretation, or with-
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out limits, in the case of broad interpretation. 1 Of course, this distinction is 
a theoretical one. At any rate, the topic is inherently complex, and it is not 
easy to delineate the practical boundaries between the two. Most civil law 
does not distinguish them. However, canonical literature has always con
sidered the distinction important. Also understandable are the criticisms of 
it (and more generally of the very concept of interpretation understood as 
the intent to discover the true mind of the legislator) by the supporters of 
evolutionary interpretation. Indeed, it is precisely on this point that the sub
jective interpretation (that which seeks to ascertain the will of the legisla
tor) is vulnerable to the most points of attack and affords the weakest 
argument in response. The task of the interpreter, however much it is con
sidered bound by the will of the legislator, still gives him or her ample 
power of discretion in choosing, independently, which mode of interpreta
tion to apply. 

Admittedly with a didactic and schematic purpose, we have decided 
to illustrate these types of interpretation by way of an example concerning 
incorporation into the consecrated life.2 Strict interpretation (taking the 
"narrowest proper meaning"3 of the words) would deem a believer, but not 
a novice, to be a religious person, and broad interpretation would deem a 
novice to be a religious person as well. Restrictive interpretation, which 
already presumes going beyond the proper meaning, would deem only the 
believer in perpetual vows to be a religious person; extensive interpreta
tion, in turn, would deem the postulant to be a religious person. 

In addition to c. 18, strict interpretation is utilized in c. 36 (regarding 
the strict interpretation of the administrative acts included in categories 
analogous to those outlined in c. 18), c. 138 (regarding the strict interpre
tation of executive power delegated for a special or particular case), 
c .  1204 (regarding the strict interpretation of the oath), and c. 1354 § 3 (re
garding the strict interpretation of the reservation of punishments estab
lished by the Apostolic See). 

2. The strict interpretation of penal laws 

This category of laws (cc. 1364-1399, along with other earlier in
stances, e .g . ,  in UDG 55-6 1)  should be understood as a paradigm of the 
laws of strict interpretation, since it is understood that the penal laws al
ways limit rights, and in this sense are "odious." On the other hand, the 

1. Cf. T. GARcfA BARBERENA, "La interpretaci6n extensiva y la restrictiva," in 
Investigaci6n y elaboraci6n del Derecho can6nico. Trabajos de la V Semana de Derecho 
can6nico (Barcelona-Madrid-Valencia-Lisbon 1956), pp. 246-248. 

2. Cf. X. URRUTIA, De normis generalibus. Adnotationes in Codicem: Liber I (Rome 
1983), pp. 19-20; T.I. JIMENEZ URRESTI, commentary on c. 18 in CIC Salamanca. 

3. T.I. JIMENEZ URRESTI, ibid. 
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penal order also utilizes other norms which are unquestionably mitigating 
or favorable in nature (cc. 1313 §§  1-2; 1317, 1318, 1321 §§  1-2; 1323, 1324, 
1330). 

Nevertheless, the odious character of penal law, difficult to deny in 
the current state of the doctrine, has not been accepted without contro
versy in canonical circles. It is obvious that all law, and therefore, penal 
law as well, exhibits a dual nature that is both favorable and odious: odi
ous insofar as it establishes imperative burdens (which must at least be re
spected, if it is non-obligatory), and favorable insofar as it sustains the 
common good and is beneficial to the public or private good. Accordingly, 
in a sizable element of classical doctrine is the description of penal law, in
deed, especi ally penal law, as established "pro utilitate publica,"  con
ceived "ut evitentur animarum pericula," and therefore, "inducta in 
animarumfavorem."4 This classical view was, however, scaled back con
siderably by later doctrine (Suarez, Reiffenstuel and, more recently, D'An
nibale). The principle of favoritism, which facilitated an extensive 
interpretation to the benefit of the public good, had to be replaced by the 
principle of legality, which demanded strict compliance with the disposi
tions of the law. Without denying the element of public favoritism embed
ded in penal law, its content proved to be odious and prejudicial to its 
immediate designee. The ''favor delinquentis," therefore, has replaced the 
''favor animarum." 

One doctrinal camp5 has concluded that, in spite of the directive of 
strict interpretation now embodied in c. 18 penal laws can be extended by 
virtue of identity of motive founded in the purpose of the law, so that un
just or legally absurd situations may be avoided. It does not appear that 
this solution, which Michiels nonetheless professes "incunctanter, "6 can 
be sustained without running the risk of stripping c. 18 of all meaning. In
deed, a penal law cannot be applied to a situation that is not in and of itself 
encompassed by identity of motive, even if the situation is comparable, re
lated, or correlative. 

Strict interpretation in the realm of penal law requires that types be 
reduced to the minimum extent of their meaning. For example, the con
cept of apostate, heretic, or schismatic, considered with regard to the cen
sure contained in c. 1364, will be applied only to the extent to which the 
subject or individual carries out a declaration of will, doctrine, or knowl
edge that is perceived by third parties ( c. 1330). The concept of denuncia
tion outlined in c. 1390 should be understood as a formal denunciation, 
and not merely as a manifestation of doubt or suspicion. The concept of 

4. Thus P. FELIC!, "Una questione elegante: favorevole o odiosa la norma penale?" in 
Comm. 10 (1978), pp. 276-277, citing Juan de Andres, Bartolo, and Baldo. 

5. Cf. G. MICHIELS, Normae generates iuris canonici, I (Paris-Toumai-Rome 1949), 
pp. 547-552. 

6. Ibid., p. 551. 
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office envisioned in c .  1381  § 1 is not applicable to all ecclesiastical ap
pointments without discrimination, although it does have a certain mea
sure of applicability. 

Nevertheless, we should note that the authentic reply of January 19, 
19887 regarding the interpretation of c. 1398 has assumed an unmistakable 
extension of the penal concept of abortion,8 since it cannot be understood 
solely as the expulsion of an immature fetus, but rather as the deliberate 
and premeditated killing of the fetus itself. It does not matter in what man
ner or at what stage the abortion is completed after the moment of con
ception. Clearly, the authentic reply is not a singular application of the law 
and it is in no way compromised by c. 18. In its form, however, the identity 
(or similarity) of "ratio" has played an unmistakable role. 

3. The strict interpretation of laws that restrict the exercise of 
rights 

Canonical doctrine is not well-developed either in this category (re
strictive laws) or the following one (exceptional laws). In fact, the com
mentators of the CIC 17 discovered new ideas that needed to be provided 
with content, since they lacked assured classical precedents. The doctri
nal opinions are very diverse and it would not be an exaggeration to say 
that, "maxima adhuc viget incertitudo."9 

The limitation on the exercise of rights can be understood as a limi
tation on juridical liberty in the broadest sense, or as the limitation of lib
erty in matters that affect active juridical situations recognized by the 
juridical system itself. In the first case, every norm that is limiting in na
ture (preceptive, prohibitive, invalidating, or incapacitating) restricts lib
erty and therefore is subject to strict interpretation. In the second case, 
only those norms that restrict rights or faculties granted or recognized by 
the law would be truly limiting, ( and therefore, subject to strict interpreta
tion), but not those whose function is to outline obligations or require
ments in neutral areas. In such areas, the law, without affecting any 
previous right, is sovereign in determining its own scope of activity. 

It seems to us that the second perspective conforms better to juridi
cal reality, although it should be understood without undue rigor. It is 
clear that if we accept at the outset that every preceptive and prohibitive 
norm is restrictive, the majority of the laws (all those which are not con
cessive or merely definitive) would be subject to strict interpretation, 

7. Cf. AAS 80 (1988), p. 1818. 
8. Cf. A. MARZOA, "Extension del concepto penal de aborto," in !us canonicum 58 (1989), 

pp. 577-585. 
9. L. BENDER, "Logica et legis interpres," in Investigaci6n y elaboraci6n ... , cit. , p . 265, 

note 13 . 
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which seems excessive. 10 Admittedly, it is true that in certain instances, it 
is difficult to distinguish where there is an active juridical situation recog
nized expressly (such as a right, a capacity, a faculty, or an authenticity), 
and where there is simply "libertatem nativam in se mere negativam et ge
nericam. " 1 1  

In our view, all of the following should be interpreted strictly: laws 
limiting the exercise of rights by all the faithful (cc. 208-223), by the lay 
faithful (cc. 224-231), by clerics (cc. 273-289) , and by members of insti
tutes of consecrated life ( cc .  662-672). It should be remembered that 
these canons not only set forth rights but also responsibilities and obliga
tions. 

Accordingly, and without pretending to be exhaustive, all of the fol
lowing should be interpreted strictly: those canons pertaining to incapac
ity for matrimonial consent (c. 1095), impediments to marriage (cc. 1083-
1094), and the form required "ad validitatem" of the marriage ( c. 1 108), 
which are undeniably restrictive of the "ius connubii" ( cc. 219 and 1058). 
We should also interpret strictly those canons that establish restrictive 
ends or conditions for the constitution of juridical persons or private asso
ciations of the faithful (cc. 114 § 3 and 301 § 1), which affect the right of all 
the faithful to found associations and to direct them freely, and to promote 
and sustain apostolic action on their own initiative (cc. 215-216) ;  c. 239 § 
2, which could seemingly restrict the liberty of a seminarian in his choice 
of spiritual director, and which should be interpreted without prejudice to 
cc. 214  and 246 § 4, regarding the free election of the seminarian's own 
form of spiritual life and of the one who will guide and direct it. 12 We in
cluded also c. 630 § 1, to the extent that it could be understood as limiting 
the right of all the faithful to confess to any confessor who has been law
fully approved (c. 991) ;  and c. 9 15, which defines certain requirements, 
( external and juridically strong), for not allowing a faithful to partake of 
the Sacrament of the Eucharist, thus restricting the right of the faithful to 
receive the spiritual help of the sacraments from sacred pastors ( c. 2 13). 

Although, strictly speaking, there is no right to embrace the priest
hood or to exercise the care of souls, or to become part of the consecrated 
life, the norms relating to irregularities for the reception of orders or exer
cise of orders received (cc. 1041-1044) are comparable to the limitations 
on rights, to the grounds for removal from parochial office ( c. 17 41  ), or to 
the conditions of profession in an institute of consecrated life ( c. 656). 

10. Cf. A. VAN HOVE, De legibus ecclesiasticis (Malines-Rome 1930), p. 312, against 
Vermeersch. Also in substantial agreement with the latter is L .  BENDER, Legum 
ecclesiasticarum interpretatio et suppletio. Commentarius in canones 1 7, 18, 19 et 20 
(Rome-Paris-New York-Tournai 1961), pp. 196-197. 
11 .  G.  MICHIELS, Normae generates . . .  , cit., p .  574. 
12. For the application of c. 18 to this subject, cf. T. RINC6N, "Libertad de! seminarista para 

elegir el 'moderador' de su vida espiritual," in Ius canonicum 56 (1988), pp. 480-482. 
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All invalidating and incapacitating13 norms have also been under
stood to limit the exercise of rights. Invalidity and incapacity, together 
with all the peculiarities that occur in the canonical system (see commen
tary on c. 10) , are the result of positive norms. They are not a simple decla
ration or recognition of the non-existence of the act owing to a lack of its 
substantial elements . It does not seem, therefore , that we should interpret 
strictly the norms declarative of the non-existence of a juridical act ( due 
to natural incapacity or from lack of object or cause) even when the ex
pression of the norm is invalidating in nature. They certainly do not re
strict any law, since it could not have been promulgated if the act was not 
produced. Notwithstanding, in certain cases (for example , the incapacity 
to give matrimonial consent ( c. 1095) , or when the ways of formulation or 
classification of the norm play an important role) , the influence of the ju
ridical techniques that define the case must be understood , and conse
quently, in our opinion, such norms must be interpreted strictly. 

4. The strict interpretation of laws that contain exceptions 
to a law 

In a manner of speaking, the expression "laws that contain excep
tions to the [a] law" can be called "paradoxical. " 14 After all, that which is 
found in law is law, and it does not deserve the label "exceptional. "  On the 
other hand, the laws often admit exceptions or alternatives for evaluating 
differently the general case that is being established. Examples are: the 
clauses, "if the law does not (expressly) say otherwise," "if particular law 
does not establish otherwise ," "leaving the norm of [another] canon in
tact," etc. These types of clauses should not be understood, at least in gen
eral, as exceptions subject to strict interpretation. 15 Actually, in certain 
cases they are subject to broad interpretation when they are formulated as 
exceptions to mere dispositive law, that is, when universal law lends its 
norm as a subsidiary support to that established by special or particular 
law (e.g. , cc. 1 19, 164, and 165). We should not forget that c. 18 applies 
most naturally to the so-called odious laws, which either imply the excep
tional or anomalous failure of a juridical structure fixed by some institu
tion , or assume the exceptional rupture of the principle of equality 
between individuals (because they affect the right of another or because 
they could be prejudicial to those who are not excepted) . Only in these 
cases , it seems to us, should exceptions to the law be interpreted strictly. 

13. Cf. A. VAN HOVE, De legibus ecclesiasticis, cit., p. 313; G. MICHIELS, Normae 
generates . . .  , cit. ,  p. 575. 

14. P. LOMBARDfA, commentary on c. 18, in CIC Pamplona. 
15. For a dissent, cf. H. SOCHA, in K. LDDICKE ( ed.), Miinsterischer Kommentar zum Codex 

Juris Canonici (Essen 1985ff), 18/3, n. 7; T.I. JIMENEZ URRESTI, commentary on c. 18, in CIC 
Salamanca. 
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For this reason, we also do not believe that that which has tradition
ally been understood as "ius singulare" must be applied strictly. By singu
lar law, one should understand exceptions to the law for the benefit of 
specific "species personarum" (minors, mendicants, judges), if the excep
tions are contained in the law itself and if they are consistent with it 
("privilegia clausa in corpore iuris"), even though they are distinct from 
the general law (from the law applied "pro regula"). This singular law 
"does not imply a contradiction (to the law), nor does an exception of the 
subjective type result, which would be equivalent to a general dispensa
tion, but rather a necessary complement. "16 Thus, even when they turn out 
to be exceptional, we do not think, for instance, that cc. 1478 § 3 and 1646 
§ 3 (regarding the privileges of minors at trial) , 1265 (regarding the privi
leges of mendicants to take collections), and 566 § 2 (regarding the facul
ties of chaplains) should be interpreted strictly. Obviously, there is no 
reason to subject particular law or special universal law ( e.g., the juridical 
regime of the consecrated life) to strict interpretation. 

We should interpret strictly, because of their exceptional character, 
those legal rules that truly exaggerate the general law and contain a certain 
change of the law, a singularity that is difficult to reconcile with the har
mony of the rest of the law ("iuris singularitates"). To identify these sin
gularities, it is necessary to remember the line that the law itself draws in 
shaping a given juridical institution, as well as to verify at the same time 
that an exception has been tolerated in this case. Thus, for example, one 
can speak of "singularitas iuris" as seen in c. 591 ,  which discusses, with 
reference to the institutes of consecrated life, the possible exemption of 
the regime of Ordinaries, as an exception that breaks the general rule used 
to define its ordinary activity; in c. 1272, which establishes the possibility 
that benefices properly so-called still exist, so long as they are not extin
guished, although the law has suppressed the benefice system; in cc. 523 in 
fine and 178, from which we have the result that a parish can be filled by 
constitutive election or by appointment, breaking the rule that envisions 
the provision of offices entailing care of souls be made by free conferral by 
the bishop (cc. 157 and 523); in c. 377, which foresees the maintenance (ex
ceptional and contrary to the discipline that regulates the institution) of 
the right of election, appointment, presentation, and designation of bish
ops conceded to civil authorities; in c. 312 § 1, 3°, which by way of excep
tion accepts the existence of the apostolic privilege to establish public 
diocesan associations with a power other than episcopal; and in c. 1021 ,  
which by way of exception allows the apostolic indult in  order to send di
missorial letters to bishops of a rite other than that of the ordinand. 

16. J.M. DIAZ MORENO, La regulaci6n juridica de la cura de almas en los canonistas 
hispdnicos de los siglos XVI-XVII (Granada 1972), p. 281.  Cf. A. VAN HOVE, De legibus 
ecclesiasticis, cit., p. 315. 
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It  is  more difficult to determine whether the norms characterized by 
the law itself as extraordinary, that is, as provisions characterized by their 
application in case of urgency or need, fall within the category of excep
tional norms liable to strict interpretation. It seems clear that in these 
cases we cannot speak, in general, of odious laws. It is the law itself that 
provides an established mechanism, even if it is extraordinary rather than 
exceptional, to reach an end desired by the canonical system. Consider, 
for example, the extraordinary ministry of the sacraments or the extraor
dinary form of matrimony ( c. 1 1 16). Nevertheless, in our view, in these in
stances one must pay careful attention to the expression of the law itself, 
i.e., to the wording used, to establish the extraordinary form or the norma
tive provision, because in spite of everything that has been said, these pro
visions can also conceal anomalous and exceptional provisions . Examples 
of this would be: cc. 230 § 3 and 910 § 2, which provide in cases of need for 
the substitution of the ordinary ministers of the distribution of the Eucha
rist. An authentic reply confirms the strict interpretation of "deficientibus 
ministris"17; c. 844 § 4, which defines the case of "communicatio in sac
ramentis" for Christians who are not in full communion with the Church, 
provided that they are in danger of death or grave need as determined by 
the bishop or the bishops' conference and in compliance with a series of 
strict limitations. C. 961 establishes, also with strong limitations, the ex
traordinary form of administering the sacrament of penance to several 
penitents simultaneously without previous individual confession. Lastly, c. 
1206 likewise conceives the ordinary priest as an extraordinary minister, 
and an exceptional one, for purposes of dedication of a place. 

17. AAS 80 (1988), p. 1373. 
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19 Si certa de re  desit expressum legis sive universalis sive 
particularis praescriptum aut consuetudo, causa, nisi sit 
poenalis, dirimenda est attentis legibus latis in similibus, 
generalibus iuris principiis cum aequitate canonica ser
vatis, iurisprudentia et praxi Curiae Romanae, communi 
constantique doctorum sententia. 

If on a particular matter there is not an express provision of either univer
sal or particular law, nor a custom, then, provided it is not a penal matter, 
the question is to be decided by taking into account laws enacted in simi
lar matters, the general principles of law observed with canonical equity, 
the jurisprudence and practice of the Roman Curia, and the common and 
constant opinion of learned authors. 

SOURCES: c. 20; BENEDICTUS PP. XV, Ap. Const. Providentissima Mater 
Ecclesia, 27 maii 1917 (AAS 9/2 [ 1917] 5) ; SCCouncil Resol. 
10 ian. 1920 (AAS 12 [ 1920] 43-47); SCR Resp. 20 iul. 1923 
(AAS 15 [ 1923] 457-458); REU 1 § 1; PAULUS PP. VI, Alloc., 
8 feb. 1973 (AAS 65 [ 1973] 95-103) 
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COMMENTARY ------

Javier Otaduy 

Canon 19 presents the means for providing for the silence of the law. 
Substantially similar to the old parallel c. 20 of the CJC/1917, it also con
tains some representative modifications which will be explained in due 
course. 1 All of the resources presented in c. 19 to make the law whole and 
complete are of a very abstract nature (general principles of law, analogy, 
and equity) and so naturally lend themselves to abundant theoretical re
flection and to numerous inquiries and scholarly interpretation. 

1. The problem of normative lacunae 

A number of definitions may be used in treating normative lacunae. 
One may understand by "lacunae of the law" the absence of positive legal 
regulation to take into account a particular case in juridical experience. 

1 .  For a comprehensive view of the textual modifications of the canon, cf. J.M. PINERO 
CARRI6N, La ley de la Iglesia, I (Madrid 1985), p. 126. 
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This is an "obvious result of the natural and inevitable lack of complete
ness in the law, "2 that is, a necessary result of every juridical system, 
which in itself cannot, and does not pretend to, embrace all situations pos
sible in juridical experience. This fact has been calmly noted throughout 
the doctrine, including that part which takes a fundamental or philosophi
cal approach. 3 

Nevertheless, this conclusion is "too obvious"4 for some, and so they 
demand a more rigorous definition for a proper lacuna of positive law. If, 
with the resources afforded by positive law or the canonical statutes 
themselves the apparent gap can be overcome, then it would not make 
sense to speak technically of a lacuna. Only if it is necessary to resort to a 
juridical principle outside the canonical system do we really meet with a 
true lacuna of the law, and the judge will be free to base his opinion on 
grounds not contained in positive canon law. Only in those cases where 
canon law is unable to overcome legislative lacunae by its own resources, 
can one speak of juridical lacunae. 

This opinion, which cannot be discounted hastily, is taken to ex
tremes in the arguments of some authors5 who think that they have de
tected in the canonical system a lack of fullness ( incompiutezza, in the 
classic Italian formulation), on account of which the canonical system, be
cause of its institutional purpose, would inherently lack the power neces
sary to encompass all juridical matter (a good of which would then be 
unsusceptible to canon law). By contrast, the secular system, because of 
its unlimited political purpose, can be said to possess completeness. 
These authors nevertheless understand that the canonical system can, and 
in fact, does, have completezza, wholeness, by virtue of which it may be 
considered to be a system free of lacunae, breaks, and discontinuity in its 
normative system. It is therefore capable of surmounting every near
silence of the law with its own resources . This notion, although it seem
ingly provides a solution favorable to the wholeness of canon law and the 
canonical system, addresses the subject from some mistaken assumptions 
that easily undermine an understanding of the matter. The canonical sys
tem (a system of law) possesses fullness in that no subject related to the 
purpose of the Church susceptible to juridical evaluation is beyond its 
competence .6 It is altogether different to say that the evaluation is carried 

2. P.A. D'AVACK, "La normativa delle lacune legislative nell'ordinamento canonico," in 
Diritto, persona e vita sociale. Scritti in memoria di Orio Giacchi, II (Milan 1984) , p. 55. 

3. Cf. THOMAS AQUINAS, S. Th., I-II, q. 96, a. 6, ad 3. 
4. CH. LEFEBVRE, Les pouvoirs du juge en droit canonique. Contribution historique et 

doctrinale a l 'etude du canon 20 sur la methode et les sources en droit positi (Paris 1938), 
p. 14. 

5. Above all, cf. A. RAVA, fl problema delle lacune dell'ordinamento giuridico e delta 
legislazione canonica (Milan 1954), pp. 33-39 and passim. 

6. Cf. J.M. GONZALEZ DEL VALLE, La plenitud del derecho can6nico (Pamplona 1965), 
pp. 61-95; although the author shows himself to be opposed to the use of the term 
"plenitude," he criticizes the view discussed above. 
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out strictly on the basis of juridical guidelines that have been prescribed, 
deduced, or induced by positive canon law. Similarly, the secular system is 
characterized by plenitude, but only an unbending positive stasis can 
allow that this amounts to the power to contemplate any juridical objec
tive that it considers relevant to its interests. Moreover, state competence 
is limited by the very purpose of the state, which of course is incompetent 
in certain matters, although in fact it can usurp competence. 

It can be said, in general, that the doctrine developed in connection 
with the commentary on c. 20 of the CJC/1917, understood by "juridical la
cuna" the phenomenon we mentioned at the outset: the complete absence 
of law or custom, which, however, can be overcome with the help of the 
resources of c. 19. We have scarcely touched on the subject of insuffi
ciency of the suppletory resources, 7 because it has been recognized that 
the rule of c. 19 is formulated in such broad terms that silence in the law 
can be overcome in every instance in a way that is both suitable and suffi
cient. 8 This does not mean, however, that doubts about the true exhaus
tive character of the resources for supplementation offered in c. 19 cannot 
arise, especially if one attempts to define them rigorously and technically 
(so that they do not have an exaggerated or ill-defined scope). Neverthe
less, as we have said, the majority opinion is quite clear: the four elements 
of supplementation named in the canon "taxative sunt intelligenda, ita ut 
ad adimplendas legislationis canonicae lacunae ad nullum aliud permit
tatur recursus. "9 It is thereby made clear that they are not resources for 
supplementation either of state law, or of particular law outside the very 
purview of jurisdiction (including the law of the Eastern Churches), or of 
the old canon law, or of Roman law. It is also indirectly saying that no re
course to any other means of supplementation is possible, and that the 
means outlined in c. 19 (c. 20 CJC/1917) are capable of integrating every 
lacuna of the law. 

2. The nature of supplementation of the law 

There are two proofs in the textual formulation of c. 19 that clearly il
lustrate the nature of supplementation of the law that are significant pre
cisely because they represent a break with the old formulation. The first 
relates to the clause "aut consuetudo." It confirms something that doctrine 
has accepted without debate: a normative lacuna exists only if a prescrip
tion of the law or customary norm is lacking. Law and custom furnish their 
effect and their normative efficacy as sources of law. The replacement of 

7. Which has indeed gained the attention of authors such as CH. LEFEBVRE, Les pouvoirs 
du juge en droit canonique . . .  , cit., pp. 13-19, and A. RAVA, fl problema delle lacune . . .  , cit., 
pp. 43-58. 

8. For example, cf. A. VAN HOVE, De legibus ecclesiasticis (Malines-Rome 1930), p. 323. 
9. G. MICHJELS, Normae generates iuris canonici, I (Paris-Toumai-Rome 1949), p. 596. 

348 



0TADUY Tit. I. Ecclesiastical Laws c. 19 

the old formulation "norma sumenda est" by the current "causa diri
menda est" constitutes the second proof. This expression, if we recall the 
rationale that was presented when it was introduced, 10 modifies some of 
the assumptions that underlie the commentary on the old c. 20. Indeed, 
suppletion of the law is no longer held to entail creation or confection of a 
norm (undoubtedly with a peculiar structure), but rather the resolution of 
a case. It is a single episode that does not create law in the normative 
sense. 

This modification ("causa dirimenda est"), together with the clause 
about custom, shows that the intention was to include, while keeping sep
arate, two distinct categories: the sources of normative law, and the juridi
cal instruments of supplementation that enter into the integration of cases 
not contemplated by law or custom. The first have the nature of positive 
norms, while the second are resources for the practical issuing of law. The 
use of these norms, however, does not always make them juridical 
norms11 capable of being extended to future situations, unless the process 
of integration or supplementation is performed by the legislator himself or 
by one who has been granted the power to supplement the norm. 

3. Subjects of supplementation of the law 

If we speak not of formulating a norm, but of resolving a case (un
derstanding this word in a broad sense, not necessarily as litigation sub
ject to the rules of procedure), 12 we will not be able to demand the very 
strict subjective conditions that the doctrine used to require in the past. It 
was then said that the interpreter, the operator of the law, and the private 
individual affected by the law had no capacity whatsoever to intervene in 
the process of suppletion. 13 Private relations between faithful can also be 
governed by c. 19 inasmuch as they require suppletion of the law, and the 
resolution of the juridical matter at issue directly affects the faithful (e.g., 
a contract, or certain conventional statutes). 

In any case, it is certainly clear that those directly affected by c.  19 
(by supplementation of the law) are the judges, bound to administer jus
tice, provided they are competent (c. 1457 § 1). Absence of a norm cannot 

10. Cf. Comm. 17  (1985), pp. 34-35; cf. also H. SOCHA, in K. LODICKE (ed.), Miinsterischer 
Kommentar zum Codex Juris Canonici (Essen 1985ff), 19/3, no. 6. 

11 .  Insofar as the analogy to law or general principles can be considered an application of 
a previous juridical norm, as argued by A. VAN HOVE, De legibus ecclesiasticis, cit., p. 321. 

12. As the majority does and as is clear from the process of codification: cf. J.M. PINERO 
CARRI6N, La ley de la Iglesia, cit., p. 127; H. SOCHA, in K. LODICKE (ed.) ,  Miinsterischer 
Kommentar . . .  , cit., 19/4, no. 6. 

13. Cf., to a certain degree, G. MICHIELS, Normae generates . . .  , cit., pp. 585-588; and above 
all L. BENDER, Legum ecclesiasticarum interpretatio et suppletio. Commentarius in 
canones 1 7, 18, 19 et 20 (Rome-Paris-New York-Tournai 1961), pp. 220-221, 247-250, 292, 
and passim. 
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be alleged as a reason for incompetence or inhibition. The judge is obli
gated to pronounce sentence ( c. 1607). The reply, however, does not con
stitute a binding legal precedent nor is it to be applied generally. (It is 
neither a general norm nor, as it has often been put, is it objective.) It sim
ply "afficit personas pro quibus lata est" ( cf. c. 16 § 3). 

It is worthwhile to ask whether the PCILT is competent ("per 
modum legis exhibita") to supplement the law. Properly speaking, it is 
not, since its competence lies in the interpretation of the law. Neverthe
less, the line that separates the extensive interpretation from proceeding 
by analogy is at times a thin one. In such cases, it would be difficult to 
deny legitimacy to the reply of the Council. 

4. The object of supplementation of the law 

For a norm to be supplemented, the issue to be decided must not be 
addressed by ( contained in) custom or law. Therefore, the "express pre
scription" should not be understood as a mechanical reproduction, in the 
text of the law, of the supposition of fact that must be evaluated. Such an 
assumption would discredit the value of general norms. Since c. 87, for in
stance, grants to bishops the power to dispense from universal disciplin
ary laws that are not procedural or penal, that juridical power need not be 
proven in each case. As should be obvious, no lacuna of law exists for that 
reason. If one does exist, the exception, reservation, or non-disciplinary 
nature of a given law shall be verified when appropriate. 

We should judge those instances of laws that grant a capacity, or 
which are enabling or attributive of power, in a similar way. A law that 
grants specific juridical situations that can be granted only by law ex
cludes concession by other means. It certainly prevents the occurrence of 
a lacuna of law that must be supplemented. There is no absence of law, 
nor is the law silent, but rather by including the concession of something, 
it excludes other forms of concession. 

Moreover, the supplementation of law or custom governs only inter
subjective juridical situations that require a reply from the law. Clearly, 
there is no place for suppletion (because there is no lacuna) in the ab
sence of norms that mandate the performance or omission of something 
that lacks intersubjective repercussions. It is understood that in such a 
case the liberty of the faithful prevails. On the other hand, "si agitur de fac
ultate exercenda aut de iuribus mutuis ordinandis, supplendum erit silen
tio legis."14 In fact, we are referring to faculties that must be exercised, to 
juridical acts that must be carried out, or to litigation that must be re
solved. Only in these instances can we say that "deest legem," that there is 

14. A. VAN HOVE, De legibus ecclesiasticis, cit. , p. 320. 
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indeed a genuine defect of law. Normally, this will refer to a needed solu
tion as required by the law itself. If the law requires or foresees the pro
duction of an act but does not establish any procedure for carrying it out, 
we may speak of a defect of law. If the law establishes two institutions but 
does not indicate the relationship between them, we may speak likewise 
of a lacuna of law. If the law is utterly silent about the regulation of a sub
ject that by its very nature gives rise to intersubjective relations of order 
and justice, then there is a place for the intervention of suppletory law. 

Doubtful norms with "iuris et de iure" doubt also constitute an ob
ject of supplementation of law or custom (that is, doubt which overshad
ows the actual formulation of the law, which thereby turns out to be 
misleading or obscure in most cases: see commentary on c. 14). Such a 
law is truly null, and the resources of suppletion can therefore be used. 

No suppletion is possible, however, in cases of absence of penal law, 
as c. 19 provides ("causa, nisi sit poenalis, dirimenda est . . .  "). An analogous 
or inductive application of general principles, or one motivated by an 
equality of cause in the case of penal law ( cf. cc. 22 1 § 3 and 1313), is not 
permissible. The same must be said of invalidating and incapacitating 
laws, which, like laws containing punishments, must be express and spe
cific, and do not even permit the use of equivalence (c. 10). Nor does sup
pletion appear to be possible in the instances of strict interpretation 
contained in c. 18 (see commentary on c. 18), by virtue of the traditional 
principle "quae a iure commune exorbitant, nequaquam ad consequentiam 
sunt trahenda." 15 Odious laws, it is certain, cannot be enforced in analo
gous or derived situations. 16 

5. Laws given for similar cases 

The first supplementary aid prescribed in c .  19 is recourse to the 
laws enacted "in, " that is, to legal analogy. In its logic, the "analogia legis" 
proceeds from the particular to the particular, from a specific norm that 
acts as the proposition, to another specific decision of the law that re
solves a case. Between these two logical processes the following should 
operate: the determination that similarity of matter between the norma
tive proposition and the supposition of the case can be established, and 
the belief that there exists an equivalence of cause between one and the 
other.17 The extensive interpretation of the law (not supplementation "in 
similibus") requires identity of cause, which is present in comparable, re
lated, correlative, contained, and exemplary cases. Recourse to parallel 

15. VI, Regula iuris 28. 
16. Cf. G. MICHIELS, Normae generates ... , cit., pp. 593-595; for a dissent, cf. A. CRNICA, "De 

lacunis legis supplendis ad normam Codicis J. C.," in lus Pontificium 17 (1937), p. 248. 
17. Cf. L. DfEZ PICAZO-A. GULL6N, Sistema de Derecho civil, I, 5th ed. (Madrid 1987), p. 193. 
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places, another resource for interpretation, requires identity of matter. As 
has been emphasized, legal analogy goes beyond the range of interpreta
tion and is applied within the law due to requirements of the system and of 
natural equity ("in similibus idem debet esse iudicium"), and even because 
of the demands of the legislator's own will manifested in c. 19. However, it 
cannot truthfully be said that it really extends to what the legislator in
tended in the principal or normative analogue. 18 

The similarity of matter, based on an objective quality common to 
both cases, can be found without much difficulty in a wide variety of top
ics addressed by the Code. 19 Examples would be: the collegial acts of ju
ridical persons and those of associations which have not yet attained 
personality; the competence to give dismissive letters on the part of the 
Bishop himself, the apostolic administrator, or the diocesan administrator 
(c. 1018 § 1), and the capacity of the prelate of a personal prelature (c. 295 
§ 1); the transfer from one religious institute to another (c. 684 §§ 1-3) and 
the transfer from one society of apostolic life to another (c. 744 § 1) ;  the 
procedure for the removal or transfer of parish priests (cc. 1 740-1747) 
and the procedure for the removal and transfer of other officials, whose 
offices are also conferred for an indeterminate time ( c. 193 § 1) .  Apart 
from that, it seems obvious that the proportion of similarity cannot always 
be the same. In the area of analogy, the perspective is always much more 
open-ended than in that of identity. 

Equivalence of cause often turns out to be difficult to verify. Indeed, 
if the "ratio legis" is the motivating reason, the extrinsic cause that has 
prompted the legislator to enact the law, there will not always be complete 
certainty in the use of equivalence of cause, so much so that, perhaps with 
a bit of exaggeration, it has been thought to be "in praxi dificillimam 
esse et non raro incertam. "20 The reason why it is judged to be problem
atic and why the application of the recourse to similar laws is held to be 
even more so, is above all the notion of the "ratio" (just as in the area of 
interpretation) as an extrinsic cause by which the legislator effectively 
works his will, a cause that is not always found with complete certainty. In 
our opinion, it is not desirable to be overly rigorous in the analysis of this 
cause. The general principles of law, which are also suppletory aids, look 
to the intrinsic "ratio" of (the rationale for) law. Clearly, if these can be 
used without needing support in the similarity of legal matter, surely they 
can be used if they are supported by similarity of legal matter. 

The CIC has transformed into norms some of the authoritative sup
pletions of law made during the lifetime of the CJC/1917. For example, 
c. 700 states that, for a decree of expulsion of a member of a religious 

18. Cf. G. MICHlELS, Normae generates .. . , cit., pp. 600-601. 
19. These examples are some of the ones suggested by H. SOCHA, in K. LODICKE (ed.), 

Miinsterischer Kommentar ... , cit., 19/5, no. 8. 
20. G. MICHIELS, Normae generates . . .  , cit., p. 607. 
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institute to be valid, i t  must indicate the right to appeal, with suspensive 
effect, within ten days of receiving notification of the decree. This norm 
originates in the reply of the SCR of January 20, 1923, which fixed its opin
ion "iuxta normam traditam in similibus casibus, "2 1  probably in connec
tion with the time-period that was required in the old cc. 2146 § 1; 1881 ,  
2 153 § 1 ;  1465 § 1 ,  and 1709 § 3.  In this case, in addition to similarity of 
matter, it appears that equivalence of cause was also postulated, between 
the time periods established in the quoted canons and the case about 
which the law was silent. In both cases, the intention was to avoid periods 
of indefinite deferral. 22 

We can also find examples of suppletion in the current Code, both in 
the similar matters that we have already noted and in others that can be 
induced from a careful analysis of the prescriptions of the law. For in
stance, there is similarity of matter and equivalence of cause between the 
appointment of a priest who has taken charge of a diocese in an impeded 
see (c. 414) and the priest elected and appointed to be the diocesan ad
ministrator in times of a vacant see (c. 42 1). Accordingly, the norms gov
erning the election requirements in the second instance (cc. 423-424) are 
also applicable in the first instance. 

6. The general principles of law 

The general principles of law, in their most usual meaning, reflect the 
"analogia iuris"; they too are the result of an analogical procedure. A ju
ridical principle can be induced from a group of norms. The case that is to 
be decided, even if it does not happen to be identical to any one of the spe
cific norms in that group, may reflect (be analogous to) the extracted ju
ridical principle. For some, however, the analogical method is not a 
procedure synonymous with the elaboration or extraction of general prin
ciples. This is true because general principles require that the process of 
abstraction and generalization be exercised on the whole of the juridical 
system or institution and not on only a part of them, 23 ( or at least, that the 
principle be based on a collection of similar matter and not be contained 
within the matter itself). 24 In our opinion, one can speak without difficulty 
of analogy of law in referring to the induction and application of general 
principles. 

21. AAS 15 (1923), p. 457. 
22. For the commentary on this reply, cf. T. GARCIA BARBERENA, "La interpretaci6n 

extensiva y la restrictiva," in Investigaci6n y elaboraci6n del derecho can6nico. Trabajos de 
la V Semana de Derecho can6nico (Barcelona-Madrid-Valencia-Lisbon 1956), pp. 256-257. 
23. Cf. the sharp critique on this point by A. RAVA, Il problema delle lacime ... , cit., pp. 62 

and 1 12. 
24. Cf. CH. LEFEBVRE, Les pouvoirs dujuge in droit canonique .. . , cit., pp. 109-1 10. 
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Nevertheless, it is not easy to define the concept of general princi
ples of law, a concept which has been "tortured"25 over time by specula
tive jurists. Even so, however, it is clear that the term is connected with 
the rationale of justice and the basic consistency that underlies and im
bues the whole juridical system (and all of its parts) . 

Although in speaking of analogy of law we have assumed that the 
general principles are a result of juridical abstraction, we cannot say that 
all authors agree on this, nor can we say that all general principles can be 
obtained strictly through the method of generalization, as though it were a 
process of logic. The positions taken with regard to the identification and 
configuration of the general principles have been and continue to be very 
different. Some jurists understand them as principles antecedent to the 
system of positive canon law. In this vein, it has been said that the general 
principles of canon law can be resolved into the principles of natural 
law, 26 or into those of positive divine law, or into those of Roman law. 27 

These jurists employ a method of inquiry that is, in some sense, external. 
They look beyond the positive canonical system for the general principles 
that regulate the system. In contrast, others believe that the general prin
ciples can be deduced from positive law itself, that they are extracted 
from it, that they are subsequent to it (as the result of a process of cogni
tion), and that they are inherent (as regards their nature) in the juridical 
system, yet without transcending it. 28 Thus, these jurists use an internal 
method of inquiry in the conviction that the general principles are in
scribed in the positive norms themselves. Often, however, canonical au
thors incorporate both perspectives in their positions. 29 They concede the 
primacy of the principles of natural law and those of the system of posi
tive law, and place particular emphasis (in an intermediate compromise 
that admits both magnitudes) on the universal juridical rules. (Apothegms 
or juridical maxims, time-honored written guidelines, distillations of jurid
ical wisdom, which apart from their effective validity as norms of positive 
law at a specific time in the past, also have universal recognition; hence 
the authentic "regulae iuris" and even the "brocarda" or doctrinal rules.) 

25. V. SCIALOJA, Del diritto positivo e dell'equita (Camerino 1880), p. 24. 
26. Thus, e.g., P. FEDELE, "Generalia iuris principia cum aequitate canonica servata," in 

Studi Urbinati 1 0  ( 1936) ,  p p .  1 0 8- 1 1 1 ,  passim; and M . F. POMPEDDA, "L' equita 
nell'ordinamento canonico," in Studi sul primo libro del Codex iuris canonici, ed. 
S. GUERRO (Padova 1993), p. 23. 
27. Cf. S. D'ANGELO, "Le lacune nel vigente ordinamento giuridico canonico," in Saggi su 

questioni giuridiche, I (Turin 1928), pp. 79-86; and A. RAVA, Il problema delle lacune . . .  , cit. , 
pp. 161-168. 

28. Cf., e.g. , M. FALCO, Introduzione allo studio del "Codex Juris canonici" (Turin 1925), 
pp. 103-104; and P. LOMBARDfA, commentary on c. 19, in Pamplona Com. 

29. Cf., for a classification of the authors who do this, and a condemnation, as he sees it, of 
their failure to proceed linearly in their methodology, A. RAVA, Il problema delle lacune . . .  , 
cit., pp. 1 1 1-119. 
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In order to give definition to the concept, we must bear in mind the 
reason that prompted the legislator to use this formulation ("generalibus 
iuris principibus cum aequitate canonica servatis"), insofar as that reason 
can be deduced from the preparatory works of the codification. If the first 
schemata spoke of the "iuris canonici principiis," then the explicit refer
ence to canon law was superseded. 30 Therefore, it is reasonable to assume 
that the intention of the legislator was to include principles external to 
positive canon law as well. Moreover, the reference to the "aequitas ca
nonica" seems to corroborate that same interpretation (from the origin of 
the canon in the CIC/1917) ,  since it would not make much sense to invoke 
canonical equity if the legislator is already referring to canonical princi
ples. On the other hand, it would obviously be overreaching to claim, on 
the basis of this evidence, that the general principles that can be extracted 
from positive canon law should be rendered invalid. 

In our opinion, the following can be considered general principles of 
canon law: 

a) Principles of natural divine law and of positive law 

Divine law is a direct source of canon law. It does not require human 
approbation to be juridical. Notwithstanding, it requires positive incarna
tion to be efficacious, which does not always happen through formal jurid
ical norms, but can take place as well through the formalization of rules or 
operative juridical concepts. Divine law cannot be invoked for purposes of 
supplementation (or interpretation) while it is still unlimited, prepositive, 
and without form ( e.g., the evangelical doctrine, 31 the precepts of the Dec
alogue, the first principles of moral behavior, etc.). Divine law (natural 
and positive) functions as a limitation within the context of positive canon 
law (cc. 22, 24 § 1; 1059, 1075 § 1; 1 163 § 2; 1 165 § 2; 1290, 1692 § 2), as well 
as a criteria! standard, offering to the positive system general principles to 
be actively applied within the scope of law. This second function can be 
discovered (seen to be present) in the positive norms themselves or in the 
juridical rules extolled throughout the course of history which embody 
principles of natural law, themselves applicable as suppletory norms. 
Some examples are:32 "pacta sunt servanda" (cc. 3, 1062), "nemo potest ad 
imposibile obligari" (VI, Reg. iuris 6), "nemo iudex in causa propria" 
(cc. 1419 § 2, 1448), "in malls promissis fidem non expedit observari" (VI, 
Reg. iuris 69), "nemo potest plus iuris transferre in alium, quam sibi com
petere dinoscatur" (VI, Reg. iuris 79). 

b) General principles that can be assigned to the whole positive ju
ridical system 

30. Cf. Comm. 19 (1987), pp. 57 and 94-95; 23 (1991), p. 158. 
31. As is seen, for example, in P. FEDELE, Generalia iuris principia ... , cit., pp. 103-104. 
32. The first three examples were suggested by H. SOCHA, in K. LODICKE (ed.), 

Munsterischer Kommentar ... , cit., 19/7, no. 9. 
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These are principles that are in conformity with the canonical system 
and form part of it. Most of the Regulae iuris in VI, received from the 
Roman law and used to greater or lesser degree by both systems of law 
( canonical and civil), which were once authentic rules of canon law, can 
be considered general principles. This is not because they are exception
ally traditional (as if they were canonical auctoritates), but because they 
distill certain valuable principles of general juridical wisdom. It then be
comes unnecessary to observe that the Regulae iuris do not form a sys
tem. They are often enunciated in response to specific juridical decisions 
that were later made universal because they were thought to transcend the 
situation that created them. They must, therefore, be used cautiously. The 
content of the CIC incorporates numerous regulae iuris, albeit with cer
tain modifications in their formulation. 33 Liber I, on general norms, is of 
course the best context to illustrate the incorporation of the rules of law. 

c) General principles deduced from positive canon law 

These principles are obtained by deduction from the whole of the 
normative system, or from a subsection of it that exhibits the principle of 
unity, or from canonical institutions. By "general principles of the law" we 
should understand the fundamental guidelines that explain the solutions 
offered by the canonical norms, which are deduced as the product of a sci
entific elaboration that correctly applies the systematic method. "34 As for 
the principles deduced from the whole of the canonical system, it is not at 
all easy to reach a level of sufficient certainty, although there have been 
numerous attempts to list and define them. In our view, it is more useful to 
elucidate them from institutional principles, that is, fundamental criteria 
or organizing ideas that structure each of the canonical institutions, and 
that offer, as has been said in reference to state institutions, a "functional 
key to the whole technical mechanism in which the institution consists. "35 

The utility of these principles, at once sufficiently general to reflect supra
positive values and directed enough toward reality to be efficacious, is, in 
our judgment, beyond doubt. In the matrimonial institution, for instance, 
we can identify: a) the principle of consent; b) the principle of "I;" c) the 
principle of maximum respect for and minimum intervention in the "I;" 
d) the principle of identity between pact and sacrament; etc. In the institu
tion of legal procedure we can identify: a) the principle of written docu
ments; b) the principle of initiative of a party in beginning a process; c) the 
principle of officiality in the course of the process; etc. Finally, in penal 
matters, we can deduce, among others: a) the principle of legality as re
gards the delict and the punishment; b) the principle of ''favor delinquen
tis;"  c) the principle of penal responsibility for fraud or culpability; etc. 

33. Cf. V. BARTOCETTI, De Regulis Juris canonici (Rome 1935), which details the 
incorporation by the C/C/1917 of each of the 88 Regulae iuris in VJ. 
34. P. LOMBARDiA, commentary on c. 19, in Pamplona Com. 
35. E. GARCIA DE ENTERRIA Rejlexiones sabre la ley y los principios generates del Derecho 

(Madrid 1984), p. 66. 
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Such principles are principios proper, keys to understanding the dynamic 
of an institution or an isolated juridical phenomenon. This does not mean, 
however, that they can be applied mechanically or that they lack excep
tions. In any event, they are always useful guidelines in filling the silence 
of the law. 

These principles are doubtless already generally recognized to be 
embodied in the positive norms themselves. 36 Accordingly, they are to be 
applied not only in the supplementation of law but in the application of 
law as well. Of course, this does not prevent them from being operative in 
the integration of lacunae. Let us analyze, for example, the topic of prece
dence among offices, which, as we all know, is presently unregulated by 
the Code. To a certain extent, it can be regulated by custom, but not in 
every instance. Since the problem of precedence is undoubtedly juridical 
in nature (because it is a reflection of the juridical position of those con
stituted in authority and entails exercise of rights), and because the law 
itself defines and structures the offices, it seems obvious that the relation
ships among them should be regulated by a norm. If the law is silent on 
the subject, the norm can be deduced from general principles. Since the 
subject of precedence exemplifies the principle of unity, it can be under
stood as a uniform juridical subject (although not, properly speaking, as 
an institutional one). Therefore, the general norms of the old c. 106, which 
contain principles ( of representation, authority, rank, etc.) for structuring 
the relation of precedence among physical and juridical persons, can be 
applied for now in the absence of law. This conclusion does not hold for 
the specific dispositions of the old Code, even for those concerning the 
same subject. 

7. "Cum aequitate canonica servatis " 

The general principles of law are to be applied with canonical equity. 
By "canonical equity", passing over the changes in its definition over 
time37 as well as the extremely lengthy bibliography on this subject,38 we 
should understand the perfect justice that transcends the written law (the 
general norms being necessarily schematic) to give a solution that can be 
applied justly to a specific case. Thus, canonical equity, "in its effort to 

36. Along these lines, cf. A. VAN HOVE, De legibus ecclesiasticis, cit., p .  328. 
37. Cf., all in all, A. VAN HOVE, De legibus ecclesiasticis, cit., pp. 274-304; CH. LEFEBVRE, 

Les pouvoirs du juge en droit canonique ... , cit., especially pp. 163-212; idem, "Equite,"  in 
Dictionaire de droit canonique, vol. V (1953), col. 394-410. 
38. Cf. F.X. URRUTIA, "Aequitas canonica," in Periodica de re morali canonica liturgica 73 

( 1 984) ,  pp .  33-88 (with extensive bibliography on pp .  79-88) ;  T. SCHOLLER, Die 
Barmherzigkeit als Prinzip der Rechtsapplikation in der Kirche im Dienste der salus 
animarum. Ein kanonistischer Beitrag zu Methodenproblemen der Kirchenrechtstheorie 
(Wiirzburg 1993), pp. XVII-XLVI. 
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preserve moral values within the juridical space, secures the infusion of 
those values into the interpretation of the law, the essential concomitant 
and justification of the positive juridical norms."39 The concept of canoni
cal equity also implies that the application of the law must be benign, 
charitable, and merciful ("iustitia dulcore misericordiae temperata"). 
Accordingly, harshness (the increase in punishment or juridical require
ments), even when justified in a particular case, cannot be considered an 
exercise in canonical equity. The "aequitas canonica" cannot be an 
"aequitas severitatis," but rather carries forbearance within its very struc
ture, 40 and always looks to the salvation of souls. 

Clearly, the doctrine on canonical equity cannot be dealt with in just 
a few paragraphs, or in the brief mention of its use to which it is reduced 
in c. 19 of the CIC. Canonical equity can operate on very different levels: 
as a norm of juridical hermeneutics, as a supplementary source of law, 
and as the essence of the whole canonical system. 41 There is the assump
tion that canon law is itself a "ius aequum," tending toward humaneness, 
in contrast to other systems ( above all, the Roman, against which the ca
nonical system defined its ultimate characteristics) that made frequent ap
peals to strictness and displayed less sensitivity to the benefits of the 
spiritual order. Thanks to this tendency, the "aequitas" is present in the 
canonical laws themselves. We could even say, loosely speaking, that the 
"aequitas" is also a resource of the legislator (and not only of the judge), 
so that "aequitati studeatur non solum in applicatione legum ab animarum 
pastoribus facienda, sed in ipsa legislatione. "42 Nevertheless, this is not 
the most exact or typical notion of equity in the sphere of canon law. 

Canonical equity can also be understood as an instrument of juridi
cal hermeneutics. In this sense, the judge or the superior interprets the 
presumed mind of the legislator (one of whose essential elements is 
mercy) when he or she endeavors to correct the rigor of the "ius scrip
tum." This function is not understood to create law, but to interpret and 
correct it. Nevertheless, despite all efforts to maintain a distinction, it 
bleeds into and becomes wholly subsumed in the purview of juridical cre
ation. 43 Not only does it remove a prejudicial juridical effect and restrict 
the application of the law (like interpretation), it constructs a solution 
that supplements the norm. Only if the hermeneutics is limited to the 
"aequitas scripta," that is, to the use of equity insofar as it is required by 
the law itself (cf. , for example, cc. 271 § 3, 686 § 3, 702 § 2, 1 148 § 3) for the 
resolution of a particular case, can we say that its use does not exceed the 
legislative framework and the explicit mind of the legislator. 

39. W. AYMANS-K. M◊RSDORF, Kanonisches Recht, I (Paderbom-Munich-Vienna-Ztirich 
1991), p. 188. 
40. Cf. T. SHOLLER, Die Barmherzigkeit . . . , cit. , pp. 431-432 , passim. 
41.  These three categories were suggested by M.F. POMPEDDA, L'equita . . . , cit., p. 8. 
42. Praefatium CIC (quoting from the third principle of the revision). 
43. This is observed, e.g. , by M.F. POMPEDDA, L'equita . . . , cit. , p. 22. 
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Recently it  has been said that the "aequitas canonica," as it has been 
designed by the current CIC (according to cc. 19, 221 § 2, and 1752), can
not be understood as interpretation of the law, but rather as application of 
the law. The concept of canonical equity would then not ref er to the inter
pretation of the mind of the legislator. It would not be mechanically sub
sumed in the judicial or administrative decision in the system of law as 
though its function were to reproduce in each case something anticipated 
by the legislator. On the contrary, the "aequitas canonica" would operate 
in the application of every law by virtue of a fundamental and previous re
quirement, as an imperative of the "salus animarum" (the "twin 
brother"44 of canonical equity). Canons 19, 221 § 2, and above all 1752, 
would grant competence over the juridical creation of merciful solutions, 
a phenomenon peculiar to the ecclesial juridical system, to the one who 
applies the law. The "salus animarum" takes precedence over any gen
eral normative provision; and it is a basic condition for the application of 
each norm, not a final result deduced from the whole juridical system or 
implicit in the normative provisions. 

In our judgment, this doctrine would obviate the distinction between 
the "aequitas scripta" and the "aequitas non scripta," as it would the dis
tinction between canonical equity in its corrective function and canonical 
equity in its reconstructive or supplementary function. In all cases, appeal 
to equity would be required. In all cases, the principle of "salus anima
rum" would be of outstanding importance in the practice of the applica
tion of the law. In other words, the use of this juridical recourse could 
finally be defined. 

The role of equity in the application of the law is undeniable. The 
only problem consists in determining the conditions under which that ap
plication can be carried out. One can have recourse to "aequitas non 
scripta" when natural law or the common good is at issue. (This would 
imply the understanding of natural law as natural equity, not as universal 
and immutable natural law; e.g. ,  a disproportion which does not harm 
commutable or legal justice, but which is detrimental to someone in par
ticular.) One can also appeal to "aequitas non scripta" in the case of par
tial or contrary cessation of the end of the law, or when the law is 
objectively impossible to fulfill or entails excessive difficulty.45 In light of 
the intrinsic limits of the "aequitas canonica," there can be no interven
tion of equity (in juridical application or creation) if the nature of the law 
that it intends to correct or suspend is a negative or prohibitory natural 
law, or if it pertains to a subject in which there is no role for negotiation or 
dispensation. Moreover, in all cases, it requires a just cause, and a reason, 
a principle of law, must be invoked.46 Thus, for example, some commenta-

44. T. SHOLLER, Die Barmherzigkeit ... , p. 439. 
45. Cf. THOMAS AQUINAS, S. Th. 11-11, q. 60, a. 5. 
46. Cf. M.F. POMPEDDA, L'equita . . .  , cit., p. 17. 
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tors of the old Code allowed for the possibility that equity might intervene 
in extraordinary cases that affect the current c. 1086 (validity of a mar
riage without dispensation from the impediment of disparity of cult) and 
c. 977 (validity of the absolution of an accomplice, apart from the case of 
danger of death), as well as in other similar cases.47 

Nevertheless, we are more interested, in considering c. 19, in discov
ering the function of equity in instances of silence of the law. It is notably 
here that equity plays its positive or re constructive role. 48 This is a role 
which, albeit only analogically and loosely, can nevertheless be termed 
"nomopoetic" "legislative" or a "formal source of law"49 because accord-' ' ' 
ing to the text of c. 19, the resources of supplementation are not meant to 
create a norm but rather to resolve a case. Moreover, we should not forget 
that, by the text of the canon, canonical equity is presented in conjunction 
with the general principles. This placement is meant to show that equita
ble solutions flow from the general principles of the system and take their 
inspiration from them. They are never arbitrary replies, but rather are in 
keeping with the interconnected normative design. 

Equity should not be confused with epieikeia. This second term de
notes the prudential judgment made by a private individual to exempt 
himself from the law, and operates only at the level of conscience itself. 
Although the reasons that enter into the use of equity and epieikeia are 
the same, or similar, equity is normally invoked by public authority, and it 
always has an element of external jurisdiction. 

8. The jurisprudence and practice of the Roman Curia 

The current expression "jurisprudence and practice of the Roman 
Curia" derives from a different formulation of classical antecedents: the 
"stylus curiae. " These comprised both the formal (process, procedure) 
and the substantive (solutions of law) characteristics of the replies of the 
Curia, whether they were judicial, interpretive of the law, or in the nature 
of an administrative decision or concession. With the disappearance of the 
term "stylus" and the resolution of its content into jurisprudence and 
practice, it appears that the intention was to distinguish between the con
stant and homogeneous modes in the resolution of judicial litigation and 
administrative matters. 

There is no doubt that the jurisprudence of the central tribunals, in 
addition to being a resource for supplementation of law (which is the 
function assigned to it in c. 19), is also a dynamic resource in the interpre
tation of law and in the modeling of the juridical system. Accordingly, 

47. Cf. A. VAN HOVE, De legibus ecclesiasticis, cit., p. 302. 
48. Cf. CH. LEFEBVRE, Les pouvoirs dujuge en droit canonique . . .  , cit., pp. 21 1-212. 
49. As in, e.g., M.F. POMPEDDA, L'equitii . . .  , pp. 18, 22, and 26. 
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some authors have supposed that the supplementary function attributed 
to jurisprudence in c . 19 does not offer "a complete picture of the capacity 
of jurisprudence for producing juridical norms,"50 since if jurisprudence 
exhausted its potential in filling lacunae of the law, then the "essential cre
ative aspect inherent to every judgment"51 would be forgotten. Jurispru
dence would not be merely the means of the system for supplementing its 
lacunae, but rather the means of the law for determining its own norma
tive value. The law, previous to its application, would be no more than an 
open juridical project, an incomplete outline, which would necessarily re
quire judicial implementation in order to have normative effect. Actual 
cases would not be automatically subsumed in the conceptual language of 
the law's assumptions. 52 

Even if we accept the interpretive dimension of jurisprudence and 
thereby concede that its function "clearly exceeds the notion of 'applica
tion of norms' even when this expression is construed very loosely,"53 we 
do not think that it is appropriate to assign a real "nomopoetic, "  norm
creating status to jurisprudence.  It is true that its interpretive function in 
determining the authentic meaning of the canons of the CIC has been ex
plicitly recognized by the Roman Pontiff (e.g . ,  cc . 1095 and 1098) .54 It is 
also true that it has been granted a very specific status in the evolutionary 
interpretation of norms: "the jurisprudence of the Rota has acquired, in 
the history of the Church, with regard to the evolution of norms, a growing 
authority, not only moral but juridical . "55 This status, however, must be 
placed in the context of the constant warnings of the Roman Pontiff to re
spect the normative "choice" made by the legislator,56 along with his con
stant injunctions to judges that they remain faithful to the law.57 The judge 
is bound by canon law, but this commitment does not imply a mechanical 
application of the norms, or one which merely reproduces them. 

If we wish to be in harmony with the CIC, we must note that the in
terpretation ( or the application) of the law made by way of a court judg
ment or of an administrative act in a particular case "does not have the 

50. F. FINOCCHIARO, "La giurisprudenza nell'ordinamento canonico," in La norma en el 
Derecho can6nico. Actas del III Congreso Internacional de Derecho can6nico. Pamplona 
10-15.X. 1976, I (Pamplona 1979), p. 999. 
51. A. M. PUNZI NICOL6, "L'efficacia normativa della sentenza canonica e ii problema de! 

giudicato ingiusto," in La norma en el Derecho can6nico . . .  , cit., I, p. 1072. 
52. Cf. G. MAY-A. EGLER, Einfilhrung in die kirchenrechtliche Methode (Mainz 1986), 

p. 255. 
53. P. LOMBARDiA, Lecciones de Derecho can6nico (Madrid 1984), p. 169. 
54. Cf. John Paul II, Address to the Roman Rota, January 26, 1984, no. 7, in AAS 76 (1984), 

p. 648. 
55. John Paul II, Address to the Roman Rota, February 26, 1983, no. 4, in AAS 75 (1983), 

p. 558. 
56. Cf. John Paul II, Address to the Roman Rota, January 26, 1984, no. 4, in AAS 76 (1984), 

p. 646. 
57. Cf., e.g., John Paul II, Addresses to the Roman Rota, February 4, 1980, nos. 7-9, in AAS 

72 (1980), pp. 176-178; January 26, 1984, no. 4, in AAS 76 (1984), pp. 645-646. 
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force of law, and binds only those persons and affects only those matters 
for which it was given" (c. 16  § 3), and that an adjudged matter ''facit ius 
inter partes" (c. 1642 § 2). Therefore, in order to conceive jurisprudence 
( or practice) as a juridical norm or as a criterion in supplementation, a 
certain uniformity in the judicial ( or administrative) reply is necessary so 
as to transform that which was only applicable in a specific instance into 
something of general juridical value. In turn, the uniformity required for 
jurisprudence (and practice) of a normative nature will not be the same 
uniformity required for the use of jurisprudence in supplementation. 

The normative value of jurisprudence and practice has traditionally 
been granted58 in canon law to those modes of resolution of controversies 
that were already considered to constitute consolidated custom, or to the 
sentences that had been approved by the Pope (a practice which has now 
lapsed, and is even contrary to the provisions of Pastor Bonus 18). In 
these cases, jurisprudence and practice would have juridical normativity 
("vis legis"). Thus, this case is not the one referenced in c. 19, since sup
plementation alone operates in the absence of law or custom, and in this 
case, custom is not absent, there is a norm to be applied. Admittedly, we 
are using a very peculiar notion of custom, and in some respects, not a 
very technical one59 ( especially in saying that the community has the ca
pacity to introduce it and that the introduced acts are homogeneous in na
ture), but one which enjoys the almost unanimous acceptance of the 
doctrine. 

A lesser uniformity is both necessary and sufficient in order to have 
a criterion of supplementation, which has been called jurisprudence and 
practice "meri facti," a way of resolving judicial and administrative prob
lems which have not yet acquired the nature of custom and thereby the 
force of law. The number of concordant sentences ( or of uniform adminis
trative decisions) necessary to provide sufficient grounds for supplemen
tation of law can vary depending on the matter at issue. Most important is 
that the uniformity be established "on a foundation of implicit adhesion to 
specific principles. "60 That does not mean, however, that these guidelines, 
especially in the case of judicial judgments, must be followed. In other 
words, jurisprudence and practice "meri facti" do not prevent a judge 
from adducing better reasons, nor do these principles constitute obliga
tory rules that bind tribunals or administrative superiors in their deci
sions. 

In order to define the effect of judicial sentences and the normative 
or supplementary applicability of jurisprudence in a strict sense, it is nee-

58. Cf. CH. LEFEBVRE, Les pouvoirs dujuge en droit canonique . . .  , cit. , pp. 256-257. 
59. For a critique of the customary character of jurisprudence, cf. Z. VARALTA, "De 

jurisprudentiae conceptu," in Periodica de re morali canonica liturgica 62 (1973), p. 47. 
60. T. MAURO, "Le fonti de! diritto canonico dalla promulgazione de! Codex fino al Concilio 

Vaticano II," in La norma en el Derecho can6nico . . .  , cit., I, p. 575. 
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essary to remember Pastor Bonus, 126, which assigns to the Roman Rota 
the function of ensuring the "unity of jurisprudence" in such a way that, 
"through its own sentences, it is a help to the lower tribunals."  This is un
questionably an explicit ratification of the existence of the very concept of 
jurisprudence and an invitation from the law for it to be operative. In real
ity, the concept of "unity of jurisprudence" is redundant. Jurisprudence, in 
a technical sense (regarding criteria, or normatively) cannot be other than 
uniform. The expression is valuable for three reasons, it proves its exist
ence from the law; advocates its use; and (most of all) attributes it to a 
specific jurisdictional body. It seems clear that the system itself intends to 
establish the guidelines of a doctrine of jurisprudence of a normative char
acter (especially in the area of matrimonial law),61 a doctrine that posits a 
guarantee of unity and coherence in the resolution of judicial litigation. 
Moreover, this doctrine has more than illustrative value; indeed, it is to be 
j uridically inspiring of solutions for the lower tribunals. 62 Obviously, it 
also promotes the use of the jurisprudence of the Rota as a criterion of 
supplementation, although it cannot detract in this sense from the effect 
of the sentences of the Signatura (or the AP) . The sentences of the lower 
tribunals do not make jurisprudence with normative or supplementary ef
fects in regard to matters regulated by higher law. 

As for administrative practice as a criterion of supplementation, we 
have three observations. In situations where the norms of the Code ex
pressly refer to it, we find no reason to speak of a criterion of supplemen
tation, since it is understood to have the force of law, it constitutes an 
already established customary norm whose application is required by the 
law. Such is the case, for example, with the practice of dispensation refer
enced in cc. 14, 87 § 2 and 180 § 1 ;  and with the purely formal or proce
dural practice ("stilus et praxis canonica") referred to in c. 63 § 1 as 
required for the valid obtaining of rescripts. By contrast, a practice that 
has not yet been consolidated as custom, a def acto practice that can de
rive from certain administrative decisions or concessions, will have a sup
plementary character. 

Canon 19 puts forward, as resources for supplementation, only the 
jurisprudence and practice of the Roman Curia. Diocesan curiae can like
wise generate a proper jurisprudence and practice in those matters of par
ticular law that concerns them. This jurisprudence and practice will 
normally (if they do not fulfill the conditions of a custom contrary to law) 
never be contrary to those of the Roman Curia. Nevertheless, by analogy 

61. Cf. Z. GR0CH0LEWSKI, "Processi di nullita matrimoniale nella realta odierna," in fl 
processo matrimoniale canonico (Vatican City 1988), pp. 19-20. 

62. For a complete discussion of this subject, cf. R. RooRfGUEZ-OCANA, "El tribunal de la 
Rota y la unidad de la jurisprudencia," in !us canonicum 60 (1990), especially pp. 431-436 
and 441-442. 
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with the provisions of c .  19 ,  nothing prevents diocesan jurisprudence or 
practice from being applied in the supplementation of particular law. 63 

Canonical practice has been understood by one author64 to be an es
pecially useful means of subjecting the behavior of bodies that have only 
administrative power to the rule of the principle of legality, so that these 
bodies are able to act only with sufficient cause (c. 90 § 1) in giving dis
pensations, when a cause arises that has been consolidated by practice as 
custom. 

9. The common and constant opinion of learned authors 

The nature of canonical doctrine as common and constant is rela
tive. The status of common is bestowed upon an opinion that is supported 
by a number of authors capable of making doctrine (six, according to a 
more or less random number set by post-classical doctrine). Accordingly, 
this opinion is not a personal one, nor one formulated to support particu
lar interests, nor one opposed to the opinion of the majority of scholars of 
canon law. At the same time, the doctrine need not be unanimous on the 
subject, not even morally unanimous. The common opinion should be, 
above all, firmly grounded in reasoning, because the excessive and dan
gerous prestige of common opinions has often been dominant65 in the his
tory of canon law. Consequently, many authors have accepted them 
uncritically and have helped to give them still greater renown by accepting 
them. Therefore, "the common doctrine itself, independent of the reasons 
by which it can be supported, is not a complete and correct rule for the in
terpretation and application of the law. "66 The authors to whom we refer 
must have treated the problem in a deliberate and thematic fashion. A ge
neric adhesion to the doctrine supported by others will not suffice. 

(Regarding the concept of canonical tradition, see c. 6 § 2 and com
mentary.) 

63. This is the interpretation of A. VAN HOVE, De legibus ecclesiasticis, cit. , p . 337 and 
G. MICHIELS, Normae generates . . .  , cit. , p . 631. 
64. Cf. P. LOMBARDfA, "Ley, costumbre y actos administrativos en el nuevo C6digo de 

Derecho can6nico," in Escritos de Derecho can6nico y Derecho eclesiastico del Estado, V 
(Pamplona 1991) , p . 131. 
65. On these excesses , cf. CH. LEFEBVRE, Les pouvoirs du juge en droit canonique . . . , cit. , 

pp . 298-300. 
66. A. VAN HOVE, De legibus ecclesiasticis, cit. , p . 338. 
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Tit. I .  Ecclesiastical Laws c. 20 

Lex posterior abrogat priorem aut eidem derogat, si id 
expresse edicat aut illi sit directe contraria, aut totam de 
integro ordinet legis prioris materiam; sed lex universa
lis minime derogat iuri particulari aut speciali, nisi aliud 
in iure expresse caveatur. 

A later law abrogates or derogates from an earlier law, if it expressly so 
states, or if it is directly contrary to that law, or if it integrally reorders the 
whole subject matter of the earlier law. A universal law, however, does not 
derogate from a particular or from a special law, unless the law expressly 
provides otherwise. 

SOURCES: c. 22 

CROSS REFERENCES: cc. 6 § 1, 7, 2 1 ,  28, 33 § 2, 34 § 3, 53, 94 § 3, 135 § 
2, 505, 587 § 2, 1670, 1739 

COMMENTARY ------

Javier Otaduy 

Canon 20 introduces the topic of the revocation of law. Within the 
classical treatment of the cessation of law, the Code only considers the 
cessation "ab extrinseco," that is, the cessation that is produced as a result 
of the direct intervention of the legislator through his acts of authority. Ac
cordingly, neither the cessation "ab intrinseco" of canonical tradition nor 
the cessation of the law by contrary custom (which is regulated by c. 28 of 
the CIC) are included in the purview of c. 20. Obviously, cases of singular 
cessation of the law, which can arise from causes that excuse subjects 
from obedience to the law (ignorance, doubt, epikeia), or from singular ad
ministrative acts (especially privileges and dispensations), are also not 
considered here. We find ourselves, therefore, strictly within the realm of 
revocation, cessation of law by a later legislative act. The revocation of the 
law definitively implies the affirmation of the power of the legislator over 
his own law throughout the whole course of its validity. The legislator is 
not technically and exclusively the proprietor of the law. Such a claim 
would ignore the real influence of the community affected by it, of the 
judges and superiors who apply it, of the doctrinal interpretation of it, and 
of the effect on it of the rest of the norms. Nevertheless, he or she clearly 
always retains the power to weaken its effect through revocation, provided 
there is sufficient cause for such a course of action. 
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Although it is not relevant to c. 20, cessation of the law "ab intrin
seco" is said to occur when the circumstances of the object or substance 
of a given law change in such a way that, for the society that has received 
the norm, its fulfillment is now unjust, impossible ( or at least unreason
ably difficult for most addressees), or useless. The same applies to cessa
tion of the final cause of the law (the extrinsic "ratio, " or rationale for, 
alleged by the legislator). In this case, canonical doctrine requires that the 
cessation of the final cause be constant and adequate (that it cover com
pletely, not just partially, the intent of the legislator). 

1 .  The author of the revocation 

Even though c. 20 says nothing about this, the author of the revoca
tion is the same as the author of the promulgation. Anyone who can pro
mulgate can also revoke.  Nevertheless,  everything relating to the 
hierarchy of subjects must also be applied here. Higher legislators ( c. 135 
§ 2) have the capacity to revoke norms issued by lower legislators, al
though the law establishes certain requirements for this. By extension, the 
supreme legislative authority (the Roman Pontiff and the episcopal col
lege) is competent to revoke any particular normative provision. There are 
also assumptions of hierarchy among particular legislators (the diocesan 
bishop and equivalents, the military ordinary, the prelate of a personal 
prelature, the plenary and provincial councils, the bishops' conferences, 
the superiors and the chapters of clerical religious institutes of pontifical 
right). It should be emphasized that there is no meaningful correlation be
tween supreme authority and universal legislation. The supreme authority 
also produces particular legislation, and does so quite often. 

When two legislators are involved in the same act, doubt can arise 
concerning which one has the capacity to revoke it. This occurs in the 
case of a law ( or of a norm without the status of law) given by one legisla
tor and confirmed by a second legislator who is hierarchically superior to 
the first. If the approval was "in forma specifica," then the legislative act 
cannot be revoked by anyone other than the legislator who confirmed it 
( cf. cc. 505, 587 § 2). Under the current regimen, a document that has been 
specifically approved by the Roman Pontiff must note in the text: "in 
forma specifica approbavit" (RGCR, 1 10 § 4). As for normative provisions 
that antedate the validity of this formal requirement, we will have to stand 
by the formulae of approval that have been used. Specific approval nor
mally takes place "post diligens examen, absolute, nulla adiecta condi
tione, addita clausula ex Motu proprio et ex certa scientia." 1 

1. G. MICHIELS, Nonnae generates iuris canonici, I (Paris-Tournai-Rome 1949), p. 653. 

366 



0TADUY Tit. I. Ecclesiastical Laws c. 20 

2. Express revocation 

The first part of c. 20 establishes the types of revocation. It is nearly 
an exact transposition of art. 15 of the Italian Civil Code: "Le leggi non sono 
abrogate che da leggi posteriori per dichiarazione espressa del legislatore, 
o per incompatibilita tra le nuove disposizioni e le precedenti o perche la 
nuova legge regola l'intera materia gia regolata dalla legge anteriore."  The 
CIC speaks, at least in general terms, of abrogation when the revocation is 
total, that is, when all of the normative material of the previous law is re
voked; and of derogation, when the revocation is partial ( although some
times it is also used improperly: c. 1670). The term "abrogation," which was 
often used in the old Code to refer to the substitution of one law for an
other, has disappeared from the context of the revocation of law (although 
it is still retained in the context of administrative acts: cc. 53 and 1739). 

The first of the "capita revocationis" is the express revocation: "si 
(lex posterior) id expresse edicat." If the later law expressly mentions the 
revocation of the earlier one ("abroga" or "deroga"), the earlier one is to be 
considered revoked. Such is the case, for example, with c. 6 § 1, which ex
pressly mentions the revocation of the CIC/1917 and other categories of 
laws that it describes. Although with a form and publicity that are very de
batable, since the provision has gone almost unnoticed, an express clause 
has likewise been used in the derogation contained within the last clause 
of c. 1037 of the CIC. This canon did not require religious persons who had 
taken perpetual vows, in the case of diaconal ordination, to undertake pub
licly the obligation of celibacy: "de speciali autem mandato Summi Pontifi
cis . . .  derogato praescripto canonis 1037 Codicis Iuris Canonici."2 This 
clause has also been used in the MP Inde a Pontificatus Nastri to derogate 
arts. 163-168 of the Ap. Const. Pastor Bonus ("derogando statutis constitu
tionis Apostolicae Pastor Bonus"),3 and to unify in one Pontifical Council 
the Pontifical Councils of Culture and Dialogue with unbelievers. 

Canonical doctrine, the commentators of the CIC/1917, and the prac
tice of the Curia also include here (in the "expressa edictio") the revoca
tion carried out through universal derogatory clauses; that is, when the 
derogation is made not "nominatim et aperte," but "generatim et aequiv
alenter. "4 The express mention of derogation or abrogation would thereby 
not need to be explicit, but instead could also be implicit, by means of a 
generic clause. 5 This type of clause6 is now used chiefly and almost exclu-

2. CDWDS, Decretum (Jun 29, 1989), no. 5, in Pontificate Romanum. De ordinatione 
episcopi, presbyterorum et diaconorum, ed. typ. alt. (Typis polyglottis Vaticanis 1990), p. IV. 

3. JOHN PAUL II, MP Inde a Pontificatus Nastri, March 8, 1993, in AAS 85 (1993), p. 550. 
4. G. MICHIELS, Normae generates . . .  , cit., p. 655. 
5. Cf. H. SOCHA, in K. LODICKE (ed.), Miinsterischer Kommentar zum Codex Juris 

Canonici (Essen 1985ft), 20/3, no. 4. 
6. To see the use of the clauses in their historical dimension and their great differentiation, 

which is no longer apparent, cf. A. BARBOSA, "De clausulis usufrequentioribus," in Tractatus 
varii (Lyons 1678), claus. 82-88, pp. 410-420. 
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sively by universal legislation as a system of abrogation or derogation of 
earlier norms, whether they are universal or not. The formulations can be 
completely unconditional or absolute, as for example, "contrariis quibusli
bet (etiam specialissima mentione dignis) minime (non) obstantibus," or 
they can be more nuanced, as for example , "non obstantibus (quatenus 
opus est) Constitutionibus apostolicis ceterisque praescriptionibus ( etiam 
peculiari mentione et derogatione dignis) . "  General clauses are those in 
which the norm that is being revoked is neither mentioned nor explicitly 
or adequately described, and in which even the type of norm affected is 
not specified (that is, whether it is a supposition of universal law, or also 
of particular law, or even of custom) . The use of general clauses of revoca
tion has increased considerably in modern canon law, because they pro
vide a simple method of derogation. On the other hand , they testify to a 
legislative system that is much less jealous of the particular and of provi
sions containing privileges. We will consider below some possible nega
tive aspects of this generic method of revocation. 

These would include , of course, administrative norms of an execu
tory or accessory nature, norms of urgency and declarative interpretation 
of the law (the general executory decrees and the instructions , for in
stance). This is because they suffer the fate of the law that they expound 
of whose fulfillment they urge or interpret ( cc. 33 § 2 and 34 § 3) . 7 They do 
not require an express clause of revocation , although nothing forbids one. 

3. Revocation by direct contradiction 

The second form of revocation by formal succession of laws is the 
revocation by reason of direct contrariety. "Directly contrary" means noth
ing other than incompatibility (which is discussed in art. 15 of the Italian 
Civil Code , but which does not appear to be a Latin term) .8 If there is di
rect contradiction thereby, the earlier law gives way insofar as it is incom
patible, even if nothing to this effect is expressly stated, and even if there 
is no derogatory clause of any kind. It should be remembered that in 
doubtful cases, c. 21 is the controlling authority that requires that the two 
norms be reconciled. If contradiction is in fact understood as incompati
bility, it seems beside the point to discuss, as does a considerable part of 
the doctrine , whether the contradiction must be direct or indirect in na
ture . All incompatibility constitutes a direct contradiction . 9 By reason of 

7. The new Ecumenical Directive restores the validity of documents of this type that had 
been derogated, e.g. ,  two instructions of 1972 and 1973 that interpreted the criteria for 
admission of non-Catholic Christians to Eucharistic Communion: cf. DE/1993, 130, note 135. 

8. Cf. F.X. URRUTIA, commentary on c. 20, in De normis generalibus. Adnotationes in 
Codicem: Liber I (Rome 1983), p . 21. 

9. Along these lines, cf. J. ARIAS G6MEZ, "Revocaci6n, irretroactividad y derechos 
adquiridos," in lus canonicum 42 (1981), pp. 724-726. 
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direct contradiction with the norms of the Decree of the CC approved by 
the Roman Pontiff in Jorrna specifica, 10 we must consider as derogated 
the absolute stipulation of c. 948 regarding the application of a separate 
Mass for each intention. 

In practice, direct contradiction or incompatibility has come to be 
very similar to the first type of revocation, the express revocation. In fact, 
clauses of the type "non obstante quibuscumque in contrario" are nothing 
more than provisions of the law for the derogation of that which is con
trary to its prescriptions. They are not total abrogations. The only differ
ence is that an express clause is also capable of derogating suppositions 
of particular law, which would not be revoked by reason of simple incom
patibility unless the law expressly directed it. 

4. Revocation by complete reordering of subject matter 

This third type of revocation, which is unquestionably the most com
plete, consists of the integral reordering of the regimen of a juridical sub
ject. The new regimen completely replaces the old subject matter. The 
subject matter must exhibit a certain element of unity, and must be an in
stitution or "argumentum iuridicum"1 1 that is, to a certain degree, auton
omous and systematic ( e.g. parish churches, indulgences, the episcopal 
ministry, matrimonial impediments, ecumenism) . The effect of the integral 
reordering is to completely abrogate the old norms to the full measure of 
their scope, no matter whether they are contrary or compatible. Conse
quently, there is no possibility that the two laws may complement each 
other. The reordering "de integro" is the most common method of abroga
tion of universal laws. 

In practice, it is not always easy to determine at what point one has 
truly verified the integral reordering of the subj ect matter. The problem 
consists precisely in determining the extent of the integral reordering. 
What constitutes a whole in one respect may constitute a part in another, 
for example: "a matrimonial impediment can be considered an integral 
subject in the context of impediments, but it is also a part of marriage. "12 

Accordingly, only "from the tenor of the new law and the various circum
stances that accompany it, should we infer whether the legislator has in
tended to order subject matter or rather has only sought to maintain the 
legal validity of the other provisions concerning that subject matter while 
making a determination on a particular point. " 13 We must carefully analyze 
the purpose of the new law and its method of operation within the area of 

10. CC, Decretum (February 22, 1991), art. 2 § 1, in AAS 83 (1991), pp. 443-446. 
11 .  G.  MICHIELS, Normae generates ... , cit., p. 658. 
12. Cf. A. VAN HOVE, De legibus ecclesiasticis (Malines-Rome 1930), p. 355, note 3. 
13. Cf. ibid., p. 355; also cited by G. MICHIELS, Normae generates ... , cit., p. 659. 
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its normative subject matter in order to gain a sure indication of the ex
tent of the integrity. (Regarding certain normative documents that have 
been subjected to integral reordering by the CIC, and the problems that its 
definition occasions, see commentary on c. 6, no. 4.) Indeed, it is impor
tant to remember that the codification of canon law implies an intent to 
reorder a large part of the juridical institutions, with the result that those 
subjects whose fundamental normative essence has been incorporated in 
the CJC14 are affected by a presumption of abrogation ("iuris tantum"). 

5. The revocation of particular law 

The revocation of particular law15 by universal law has its own sys
tem, contained in the second part of c. 20. It is not understood to be re
voked if there is no express clause of revocation. Therefore, neither direct 
contrariety nor integral reordering is sufficient for the revocation of par
ticular law. The difficulty lies in defining the formula to be required, or in 
other words, what should be understood by express formula of revocation 
of particular law. The question is not an idle one. By "express formula" we 
can understand an express statement of derogation (simple and generic) 
or, just as well, a provision of derogation that expressly cites what it dero
gates: particular law. With the help of the doctrine and canonical practice, 
the answer is beyond doubt. A comprehensive, universal, or generic provi
sion of derogation of the type "contrariis quibuscumque minime obstan
tibus," or one of its derivatives, is sufficient. Such is the understanding of 
the doctrinal authors16 and the Apostolic See accepts it in practice. Never
theless, there are some documents that, like c. 6, observe strict formality 
in explicitly citing what is derogated. 17 In our view, for purposes of the fu
ture practice of derogation, one would have to admit that a certain over
subtlety as well as a strong measure of make-believe are required to sup
pose that a formula can be express without being explicit, and that it can 
avoid invoking precisely what it intends to abrogate. 18 

14. Cf. J. OTADUY, "El derecho can6nico postconciliar como ius vetus (c. 6 § l)," in Le 
nouveau Code de droit canonique. ve Congres International de Droit canonique. Ottawa, 
1984, I (Ottawa 1986), pp. 122-128. 
15. To become acquainted with the subjects competent to give particular law, it is useful to 

consult J. TRASERRA, "La legislaci6n particular contra ius," in Revista catalana de Teologia 
12 (1987), pp. 166-171. 
16. Cf. A. VAN HOVE, De legibus ... , cit., p. 352; L. RODRIGO, Tractatus de legibus (Santander 

1944), p. 409; G. MICHIELS, Normae generates ... , cit., pp. 664-665. 
17. Cf., e.g., Ap. Const. Deus scientiarum Dominus, in AAS 23 (1931), p. 262; and Ap. 

Const. Sapientia Christiana, in AAS 71 (1979), p. 499. 
18. We have set forth our doubts about clauses of this type in J. OTADUY, "La relaci6n entre 

el derecho universal y el particular," in Ius canonicum 60 (1990), pp. 485-489. 
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It can be said, therefore, that universal law behaves very differently 
in relation to particular law depending on whether the particular norm is 
"nondum condita" or "iam condita." If the particular norm has not been 
produced or constituted, we must always def er to the universal norm that 
is already established. If the particular norm already has juridical validity, 
the universal norm assumes a deferential position toward it. This is not to 
say that it cannot derogate a particular norm, of course, but to do so it 
must fulfill a requirement that it sets for itself: the legislator's intent to re
voke must be expressly stated. This provision of c. 20 originates histori
cally in the Licet Decretal of Boniface VIII ( VI I, 2, 1 ) .  This Decretal 
declared that, for purposes of revocation, it was assumed that the Roman 
Pontiff was unaware of all particular law ( even that issued from his own 
authority, if the words of the article are construed literally) .  Therefore, in
sofar as the pontifical law made no express mention of it, it was not to be 
understood as having revoked it, even if it were contrary. The Roman Pon
tiff alone had the "ius commune" (nowadays we would say "ius univer
sale")  "in scrinio pectoris sui , "  and revocatory power should be 
attributed to him alone. For these purposes, particular pontifical law19 or 
that issuing from the Apostolic See is also included in particular law. 

Thus, particular law does not give way merely because it contradicts 
universal law or because of a reordering of subject matter accomplished 
by universal law. If there is no express clause of revocation in the new law, 
contrary particular law can maintain its juridical validity, and, in the case 
of "ordinatio de integro," particular law that is complementary to univer
sal law can also maintain its juridical validity. Consequently, this system of 
revocation is distinct from the one that governs the succession of univer
sal laws. 

The legislator did not intend to resolve in c. 20 the problems of suc
cession of particular laws, when a later particular law has a greater range 
or scope of effect ( e.g. , between particular diocesan law and the general 
decretals subsequent to a provincial council or a bishops' conference). 
Canon 20 speaks of universal law; it does not even use the term "lex gener
al is" from the old Code, whereby it was possible to imagine a particular 
law that would be "relative generalior"20 with respect to another particu
lar law. All things considered, however, and even though there is not strict 
parallelism of reason, 21 we believe that an express clause of derogation is 
also required in this case. 

(With regard to the application to the statutes of all criteria for revo
cation relating to the particular laws, see commentary on c. 6, no. 2.) 

19. Cf. J. 'TRASERRA, "La legislaci6n particular contra ius . . .  ," cit., pp. 181-190. 
20. G. MICHIELS, Normae generates . . .  , cit., p. 665. 
21 .  As is sharply argued by A. VAN HOVE, De legibus ecclesiasticis ... , cit., pp. 356-357. 

Obviously, this does not fall within the context of ch. Licet. 
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6. The revocation of special law 

Special law is not revoked by reason of mere contradiction without 
an express clause of revocation. The text of c. 20 makes a comparison be
tween special law and particular law with regard to the effects of deroga
tion of universal legislation. It is not entirely clear what "ius speciale" 
means in the context of c. 20. For some, it is indistinguishable from partic
ular law. 22 The evolution of the expression in the preparatory works of the 
Code appears to favor this opinion. The expression issues from what was 
understood in the previous schemata as "specialia statuta personarum"23 

or simply "specialia statuta. "24 If we wish to make the meaning of "ius 
speciale" dependent on these expressions, it will be difficult to avoid as
similating it to "ius particulare." It would then be just another type of par
ticular legislation given on the basis of persons rather than on that of 
territory, and would ref er above all to the statutes on juridical persons. 25 It 
would be concerned with statutes that are given or specifically sanctioned 
by whoever holds the legislative power ( e.g. the diocesan bishop) to estab
lish the internal juridical regimen of particular institutions or bodies that 
have personality. It should be understood that we do not mean the purely 
conventional statutes (norms of autonomy), which "are not imposed by 
any authority, and therefore can put forward no claim whatsoever to be re
spected by the law when they are contrary to it."26 

This interpretation takes into account that special law has always 
been understood to be something different. It is a norm that affects a cate
gory or species of persons (e.g. clerics or religious), and nothing forbids its 
becoming universal, having effect "ubique terrarum omnibus pro quibus 
latum est" (cf. c. 12 § 1), (which is precisely the notion of universal law of
fered by the CIC). Then, however, one would have no choice but to admit 
that the legislator has said the same thing with two different terms (partic
ular law and special law). The first would refer to the most common crite
rion for defining particular law (it affects the subject on the basis of 
territory),27 whereas the second would use instead a criterion of personal
ity (i.e., the addressee is affected through membership in a group, institu
tion, or juridical person). While this hypothesis is passable, certain 
problems of terminology argue against it. In that case, the legislator might 
have used the terms "statuta" (as he did in c. 94 § 3), or "ius proprium," 
which are used abundantly in the Code and are sufficiently well-developed. 

22. Cf. F.X. URRUTIA, "De quibusdam quaestionibus ad librum primum Codicis 
pertinentibus," in Periodica de re morali canonica liturgica 73 (1984), pp. 297-301. 

23. Cf. Comm. 16 (1984), p. 151. 
24. Cf. Code Commission, Schema Codicis iuris canonici (TPV 1980), c. 20. 
25. Cf. F.X. URRUTIA, "De quibusdam quaestionibus . . .  ," cit., p. 300. 
26. M. CABREROS DE ANTA, Derecho can6nico fundamental (Madrid 1960), p, 306. 
27. Cf. M. PESENDORFER, Partikulares Gesetz und partikularer Gesentzgeber im System 

des Geltenden latinischen Kirchenrechts (Vienna 1975), pp. 23-24 and passim. 
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If he did not employ them, perhaps it was because he intended to denote 
something else by the term "ius speciale. " 

In our opinion, the authors of c. 20 intended by the concept of "ius 
speciale, " although departing from the traditional terminology, to invoke a 
specialty of legislative subject matter, and not of personal, institutional, or 
territorial categories. Instead, it answers the question28 of whether a previ
ously established law that contains a specialty of subject matter (a more 
specific embodiment of the juridical supposition) requires, in order to be 
revoked, an express provision of revocation in a succeeding contrary law 
that has a more abstract or more general regulatory perspective. As we 
see it, the answer must be in the affirmative. This case should be com
pared to the cases of revocation of particular law, provided, of course, 
that we are not dealing merely with executory or accessory norms of the 
old law, which would be implicitly revoked with the revocation of the fun
damental document. For the revocation of a specific law that is super
seded by a contrary general law, some authors29 even require, which 
seems reasonable to us, not only the express formula of revocation, but a 
specific clause as well, describing the supposition that is being derogated. 

28. Raised chiefly, and answered in the affirmative, by L. RODRIGO, Tractatus de legibus ... , 
cit., pp. 409-413. 
29. Ibid. , p. 409. 
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In dubio revocatio legis praeexistentis non praesumitur, 
sed leges posteriores ad priores trahendae sunt et his, 
quantum fieri potest, conciliandae. 

In doubt, the revocation of a previous law is not presumed; rather, later 
laws are to be related to earlier ones and, as far as possible, harmonized 
with them. 

SOURCES: c. 23 

CROSS REFERENCES: cc. 6, 14, 20 

COMMENTARY ------

Javier Otaduy 

Preexisting law, according to c .  2 1 ,  has the favor of the law when 
there is doubt of revocation. The revocation of that law is not to be pre
sumed. 

The doubt referred to in c. 2 1  is true doubt. Therefore, it should not 
be interpreted as if it read: "so long as a particular doubt of law with re
gard to the revocation of a law has not been stated (that is, during the pro
cess of configuration of the doubt), that law retains its force". On the 
contrary, once the supposition of revocation has been characterized as 
doubtful law, c. 14  immediately becomes applicable, and the law does not 
oblige, because a doubtful law with doubt of law does not urge (and is 
null, if the doubt affects, as the case may be, its own normative basis). 
Thus far, we have discussed, in our opinion, what c. 21 does not say. What 
it does say is that revocation is not to be presumed so long as doubt exists. 
Accordingly, there are situations of authentic doubt of revocation in which 
there is an obligation to harmonize compatible laws. 

It must be remembered, however, that neither does c. 2 1  say, in case 
of doubt, that the previous law is maintained. It is not given a positive or 
absolute formulation, but rather a negative and limiting one. Indeed, to 
say that the previous law is not presumed to be revoked is not the same as 
saying, as has been asserted, "the previous law is presumed not to be re
voked." 1 It is not, properly, a presumption of retention, but rather a lack of 
presumption about its cessation. 

1. G. MICHJELS, Normae generates iuris canonici, I (Paris-Tournai-Rome 1949), p. 669. 
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An analysis of the words of c .  2 1  leads us to the following conclu
sion: only a qualified doubt is juridically sufficient for the revocation of 
law. In the ordinary cases of "dubium iuris" (see commentary on c. 14, 
no. 1) ,  a relative doubt, that is, an opinion that was fairly probable (not 
necessarily the most probable), was sufficient to cripple its force of law. 
Here, a characteristic doubt is required, one of greater intensity, which in 
the end consists of an opinion that is more probable than its opposite. 
This is what some authors seem to mean by expressions such as "intense", 
"important", or "serious" doubt regarding the probability of revocation. 2 

Moreover, it seems reasonable to require this type of doubt in this case, in 
which we are not properly confronted with a supposition of "urgency of 
law" for a specific case ( c. 14), but rather with a loss of effect for a general 
normative provision. 

In which cases of juridical experience can this doubt of revocation 
operate? An intelligent analysis of c. 20 brings us to the conclusion that we 
can encounter these instances of doubt above all in the case of the integral 
reordering of subject matter of a previous law. There is no doubt of revo
cation in the case of direct contradiction. In that case there is nothing to 
harmonize. Nor does c .  2 1  primarily address cases involving express 
clauses of revocation, in which all doubt falls on the sufficiency of the for
mula rather than on the substance of the laws affected. In this case, it is 
less important to harmonize the laws than to determine the will of the leg
islator with regard to the revocation. Furthermore, the express-clause for
mula, if it truly is such, indicates what is revoked. It does not raise doubts. 
On the other hand, the mere diversity of laws does not engender doubt. 
Technically, there is no such thing as "indirect contradiction." The contra
diction mentioned in c. 20 is either direct (incompatibility) or it is not a 
contradiction at all. 3 

Therefore, it is principally in the integral reordering of subject mat
ter that we can encounter doubts of revocation of the old legislation. The 
reordering can stem from a wish to collect in just one legislative docu
ment all of the norms for a specific subject that had previously been scat
tered. Often cited as examples of this are the Constitutions Apostolicae 
Sedis of Pius IX on the censures "latae sententiae," Officiorum et mu
nerum of Leo XIII on the discipline of prohibition of books, Poenitemini 
of Paul VI on the discipline of penance. In these cases, little doubt arises 
about the revocation of the old laws, since the character of the integral re
ordering is manifest and even express.4 Nor does doubt arise when the in
tegral reordering is sufficiently substitutive, that is, when the new 
legislative document covers, to the same degree, the normative material of 

2. Cf. C. DAMEN, "De vitanda juris correctione ad normarn Codicis," in Apollinaris 5 
(1932), pp. 200-201; A. VAN HOVE, De legibus ecclesiasticis (Malines-Rorne 1930), pp. 358-
359. 

3. Thus, following N. Hilling, A. VAN HOVE, De legibus ecclesiasticis ... , cit., p. 354. 
4. E.g., in the Ap. Const. Poenitemini I § 2: AAS 58 (1966), p. 183. 
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the previous document. Thus, for example, Pastor Bonus completely reor
ders and revokes REU. More doubts arise, however (see commentary on 
c. 6, no. 4), when the integral reordering is made per modum codicis; that 
is, when the reordering affects a wide variety of matters, indeed the whole 
of the subject matter of the Code, but does not do so to sufficient effect. 
All information indicates, however, that in such cases the doubt is quali
fied, or in other words, that the preexisting legislative documents are to 
be considered revoked. In this respect, the attitude of ecclesiastical au
thority toward the revocation (by integral reordering) of certain docu
ments5 has been very significant, as has been the directive of the Secretary 
of the Code Commission: "the laws given by the Sacred Congregations are 
abrogated by the new Code, and must be elaborated or promulgated anew, 
a proposition which, though laborious, is best for the sake of juridical cer
tainty. "6 This refers without doubt to those laws which contain many pre
scriptions compatible with the new law, but whose fundamental essence 
has been reordered, even though this may involve only a small part of the 
total normative text. 

5. Cf. Rationale fundamentalis institutionis sacerdotalis (editio approbata post 
Codicem Juris canonici promulgatum) (TPV Rome 1985), pp. 3-4; Litt. circ. De processu 
super matrimonio rato et non consummato, of December 20, 1986, in Comm. 20 (1988), 
p. 78. 

6. Comm. 14 (1982), p. 131; cf. also 23 (1991), p. 1 19. 
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22 

Tit. I. Ecclesiastical Laws c. 22 

Leges civiles ad quas ius Ecclesiae remittit, in iure cano
nico iisdem cum effectibus serventur, quatenus iuri di
vino non sint contrariae et nisi aliud iure canonico 
caveatur. 

When the law of the Church remits some issue to the civil law, the latter is 
to be observed with the same effects in canon law, in so far as it is not con
trary to divine Law, and provided it is not otherwise stipulated in canon 
law. 

SOURCES: cc. 255, 547 § 2, 581 § 2, 987,5° , 1016, 1059, 1063 § 3, 1080, 
1 186, 1301 § 1, 1 508, 1529, 1553 § 2, 1770 § 2 , 1° , 1813  § 2 ,  
1926, 1933 § 3 ,  1961, 2191 § 3,3° , 2198, 2223 § 3,2° et 3°; SCDS 
Resp., 2 iul. 1917; CodCom Resp., 23 mar. 1919; SCDS Resp., 
20 iun. 1919; SCR Reser., 3 feb. 1921 ;  SCDS Ind., 16 iun. 1922; 
SCDS Resol., 25 ian. 1927; SCCouncil Litt. circ. ,  20 iun. 1929 
(AAS 2 1  [ 1929] 384-399); SCR Instr. Questa Sacra Congre
gazione, 6 feb. 1930 (AAS 22 [ 1930] 138-144); Seer. St. Litt. 
circ. ,  5 sep. 1935; SCHO Resp . ,  28 iun. 1938; Seer. St. Litt. 
circ . ,  10 aug. 1941;  SCCong Instr. Solemne semper, 23 apr. 
1951, XIV (AAS 43 [ 1951]  564); SCR Reser. , 1 apr. 1955; SCR 
Resp. ,  26 mar. 1957; SCR Resp. ,  1 mar. 1958; SCR Reser. , 
22 aug. 1959; SCHO Resp. ,  1 mar. 1961; CD 19;  GS 74; Seer. 
St. Notif ,  22 aug. 1966; Seer. St. Notif , 16 feb. 1967; CM II 

CROSS REFERENCES: cc. 98, 197, 23 1 ,  1059, 1 105, 1286, 1290, 1500, 
1672, 1714 

C OMMENTARY ------

Javier Otaduy 

Remittal to the civil law1 has been placed "with undeniable technical 
acumen"2 under the title "De legibus." It therefore constitutes a new 
canon, even though substantively its text is largely derived from the old 
c. 1529 on contracts. An overview of the matters in which the CIC remits 
to the civil law yields the following list: contracts (c. 1290), prescription 
(c .  197) ,  settlements and compromises reached through arbitration 

1. For the influence of P. Ciprotti in the formulation and current placement of c. 22, cf. 
P. CIPROTTI, "Le 'leggi civili' nel nuovo Codice di diritto canonico," in ll nuovo Cadice di 
diritto canonico, novita, motivazione, significato (Rome 1983), p. 532, note 19. 

2. P. LOMBARD IA, commentary on c. 22, in Pamplona Com. 
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(c. 1714) ,  the civil effects of marriage (cc. 1059 and 1672), guardianship 
(c. 98), the mandate to contract marriage by proxy (c. 1 105), actions for 
possession (c. 1500), and labor relations and social security (cc. 231 and 
1286). We are dealing with matters in which "the coincidence of the crite
ria of the law of Church and State"3 is important. 

I .  Juridical nature and types of remittal 

Remittal to the civil law must be distinguished from other relation
ships between canon and civil law. It is not a relationship of exemplari
ness (the norms of one system finding inspiration in the norms of the 
other) .4 Nor is it an exhortative relationship or one of preceptive obser
vance, a mandate or exhortation to comply with the norms of the other 
system of law, but without considering them to be proper to itself or defer
ring to them for the regulation of relationships that have effect within the 
canonical order: Such is the case with, for example, cc. 668 § §  1 and 
4;1275 § 5; 1284 § 2, 2°-3°; 1286 § 1; and 1299 § 2. In these instances, rather 
than norms of remittal, we should speak of precautionary norms that avert 
unnecessary conflicts between the two juridical systems. Nor is it an ap
preciative relationship or one of mere acknowledgment, by which the ex
istence of the institutions of the other system is recognized, sometimes 
even with some effects in the system itself, as can be the case, for exam
ple, with, cc. 377 § 5; 1 152 § 2; 1405 § 1 ,  1°; and 1479.5 

The essential feature of the remittal "consists in the fact that the 
norm which carries out such a remittal does not regulate its own supposi
tion of fact, but rather accepts the regulation that the other system makes 
in the same circumstances. "6 Two types of remittal have been forcefully 
outlined in the canonical jurisprudence of the last century (and less so in 
the secular doctrine) .  The first is the formal remittal (or the non-receptive 
remittal), in which the received norm does not become part of the canoni
cal system proper. The second is the material remittal ( or receptive remit
tal), in which the received norm is incorporated into the canonical system 
proper. This second case is often referred to as the "canonization" of the 
civil law. 7 In receptive remittal, the canonized norm becomes part of the 
receiving system of law, obviously without losing its normative nature in 

3. Ibid. 
4. Cf. the long list of Code norms "imitating" civil legislation made by P. CIPROTTI, "Le 

'leggi civili' . . .  ," cit., pp. 527-528. 
5. Cf. on this point, as on a great deal of the discussion in this commentary, J. MINAMBRES, 

La remisi6n de la ley can6nica al derecho civil (Rome 1992), pp. 5-17. 
6. J. MINAMBRES, "Analisis de la tecnica de la remisi6n a otros ordenamientos juridicos en 

el C6digo de 1983," in Ius canonicum 64 (1992), p. 716. 
7. A different meaning of the concept of canonization is employed by V. DEL GIUDICE, "II 

diritto dello Stato nell'ordinamento canonico," in Archivio giuridico 91 (1924), pp. 12-13. 
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the original system of law. In the formal or non-receptive remittal, which 
is not always easy to verify, the canonical system acknowledges its incom
petence in the matters which it remits,8 but these do not thereby consti
tute part of its own system of law. 

Although this distinction between receptive remittal and formal re
mittal has led to abundant doctrinal controversy, it does not seem to have 
any serious practical consequences. 9 On one hand, analysis of the formu
lae used in the canonizing norms of the Code shows that an authentic re
ceptive remittal is being carried out, a process which in all other regards is 
congruent with the matters to which it makes reference. It shows that 
these are all matters concerning the competence of the Church (and obvi
ously, the competence of states as well). On the other hand, c. 22 warns 
that the civil laws to which the canon law remits "iisdem cum effectibus 
serventur, "  i . e . ,  are to operate in canon law with the same effects as in 
secular law. In other words, the canonized norm is canonical (without 
ceasing to be civil). It must be interpreted and applied in accordance with 
its original system of law (by using the overall regulation of the institution 
as well as the juridical and jurisprudential resources that it offers), taking 
care only to observe the limits introduced by the canonical legislator him
self in c. 22. Moreover, this seems to be the prevailing jurisprudential opin
ion, 10 thereby avoiding the interpretation or application of norms in 
isolation from their original system of law. Nevertheless, we must not for
get that the canonical limits are very generic and that the "canonical" na
ture of the norm and the spirit of the law of the Church can forcefully 
emerge when the canonical judge, "acting freely, "11  goes beyond "the bar
riers of civil law."12 

2. The norm of remittal or canonizing norm 

The norm of remittal ( or canonizing norm, if the remittal is recep
tive) is a canonical norm similar to those of international private law. 13 By 
virtue of this norm, a reception of norms from other systems of law is 
brought about in such a way that changes in the original system of law 
produce the same changes in the receiving system of law. It is, if you will, 
a blank norm whose content is received from another norm. The similarity 

8. Cf. P. CrPROTTI, Contributo a la teoria delta canonizzazione delle leggi civili (Rome 
1941), p . 19. 

9. Along the same lines, cf. J. MINAMBRES, La remisi6n .. . , cit . , p. 192. 
10. Cf., for example, the opinions c. Pinna March 23, 1959 (SRR Dec 51,  1959, pp. 268-281), 

c. Lefebvre July 16, 1966 (SRR Dec 58,1966, pp. 600-615), and c. De Jorio December 6, 1967 
(SRR Dec 59, 1967, pp. 817-830): cited by J. MINAMBRES, La remisi6n .. . , cit., pp. 47-48, 59. 

11 . P. LOMBARDfA, commentary on c. 22, in Pamplona Com. 
12 . Opinion c . Parrillo July 5, 1927 (SRR Dec 19, 1927, p. 292). 
13. Cf. V. BELLINI, "Receptio juris civilis in Codice Juris canonici respectu rationum juris 

internationalis privati, "  in Ephemerides Juris Canonici (1947), p. 130 . 

379 



c. 22 Bk. I. General Norms 0TADUY 

with norms of international private law does not mean identity, because, 
inter alia, canon law is unique and sovereign over these effects of remit
tal. Therefore, no disputes about competence can arise between the vari
ous systems of law that claim for themselves the evaluation of the 
juridical relationship at issue. Rather, what can happen, as we shall see, is 
conflict over objective or material problems. 

In the structure of the canonical norm of remittal, it is important to 
distinguish a supposition of fact that must be understood according to the 
interpretive resources of canon law (which for canon law are "contrac
tus," "solutio," "praescriptio"), a reference to normative inhibition as well 
as transferal of the matter to the civil jurisdiction, and some criteria of 
connection ("criteri di collegamento," "punto de conexi6n") by virtue of 
which the juridical relationship is attracted to one particular civil juridical 
system and not to another. In fact, "if there were only one state juridical 
system, a generic remittal to the state law would be sufficient to identify 
the juridical system from which the regulating norms are to be drawn. But 
since there are many coexisting state juridical systems, the canonizing 
norm necessarily must indicate from which system(s) the regulating 
norms are to be drawn. "14 

This last point, much discussed in international doctrine, is less clear 
in canon law, which offers few clues for resolving the hypothetical prob
lems of conflict between systems of law. The criteria of connection would 
be "all of the juridically relevant circumstances . . .  that serve to determine 
the applicable system of law: for example, the nationality or residence of 
the person, the place in which something is located, the place of realiza
tion of an act, or consummation of a contract, or fulfillment of an obliga
tion, or the place chosen by the parties, etc." 15 Sometimes these criteria of 
connection are obvious and there is no need to determine them (for exam
ple, the place of a thing for the acquisitive prescription), but at other times 
they raise problems of concurrence that must be resolved by the criteria 
of contact or attraction. Examples would be, whether the applicable sys
tem of law is that of the place of origin of the contract, the place of its con
summation, or the place where the consequent obligations are to be 
fulfilled, whether one or another system of law is to be applied to citizens 
of a given state, or whether one or another system is applicable to a per
son of dual nationality. These types of problems can be resolved by re
course to the criteria of connection, which are, however, very under
developed in the canonical norms of remittal. In the case of silence, one 
must refer to the resources of supplementation contained in c. 19. 

14. P. CIPROTTI, Contributo . . . , cit., p. 65. 
15. J. MINAMBRES, "Analisis de la tecnica . . .  ," cit., p . 727. 
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3 .  The received or canonized norm 

Canon 22 remits to the "leges civiles."  This term, although it has un
dergone a significant change in the Reform Commission, 16 should be un
derstood as ref erring to laws in a substantive sense rather than in a strict 
or formal sense. It remits to the norms proper to a juridical system (legal, 
administrative, customary, jurisprudential criteria). If the concept of sys
tematic unity of a system is present, as it is in the secular systems without 
exception, then this reference to the civil law cannot be understood in any 
other way. Moreover, civil law, as envisioned in c. 22, essentially means 
non-canon law. 17 The appeal, therefore, is not only to the law of states, but 
also to the normative phenomena of all institutional societies with subjec
tivity in the national or international domain (infrastatal, such as an auton
omous community, or suprastatal, such as federated states or the 
international system itself). 

As we have said above, and as c. 22 warns, the canonized norm is to 
be interpreted and applied "iisdem cum effectibus" that it has in civil law. 

4. The limits of remittal 

The received or canonized norms are to be applied with the same ef
fects as they have in their original system of law, and c. 22 says, "in so far 
as they are not contrary to divine law, and provided it is not otherwise 
stipulated in canon law. " This general warning renders unnecessary any 
other restatement of the limits, which otherwise are natural, in each of the 
specific instances of remittal, although restatement does occur in a couple 
of instances ( cc. 197, 1290). If in a given case these limits are thought to be 
present, the case will have to be resolved by recourse to c. 19. 

The reference to "ius divinum" is not illogical. It is true that this re
fers to a natural limit and an assumption underlying every canonical norm 
such that it is not strictly necessary to state it expressly. Nevertheless, the 
ecclesiastical legislator, precisely because he cannot assume "a priori" 
that the norms issued by external legislators are congruent with divine 
law, warns that this is not a typical case, and that therefore particular and 
specific care must be taken to insure conformity with divine law as a basic 
principle of congruence. It should be noted that, in this case, divine law 
functions as a limit. It is not understood as an underlying reality, indivisi
bly united with all of the norms of canon law, as an essential component 
that functions to inculcate or imbue. Rather, it is understood as a point of 
reference that describes the juridical content that the human legislator 
does not recognize as his own, but rather as revealed, and thus essentially 

16. Cf. Comm. 11 (1979), p. 76: "quoties lex canonica ad ius civile remittit." 
17. Cf. D. GALLES, "The civil law," in The Jurist 49 (1989), p. 241. 
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inalterable. Therefore, it is not a question of determining whether the can
onized norms more or less reflect the divine law, but rather of simply veri
fying whether or not they respect it. On the other hand, although the 
presence of divine law in the positivistic canonical system is accepted 
straightforwardly, and not as a mere metajuridical reality, one has no 
choice but to accept that the intent of the legislator here is to distinguish 
between canon law and divine law, attributing to each a specific meaning 
and a specific competence with respect to the limits of normative remittal. 

"Et nisi aliud iure canonico caveatur." The limits that human canon 
law can place on the remittal are of two types. First, they operate in a more 
immediate way as specific norms that limit those canonical institutions 
that are subject to remittal. Such are, for example, the limits on canonical 
prescription contained in cc. 198-199 and the norms of cc. 1291-1298, to 
which contracts of alienation are subject, sometimes as a condition for 
their validity. They can, however, also be understood in a more abstract 
and more basic way. Canon law constitutes a limit on remittal only to the 
extent that a supposition of fact is identified in a canonical norm that is 
better suited to the solution of the case than to the norm of remittal. We 
might say that there is a presumption in favor of the suppositions of fact 
that have been originally designed by the legislator of canon law. Other
wise, this presumption is no more than an "application of the principle of 
the impossibility that, in the same system of law, there are different incom
patible norms." 18 Among the applicable canonical norms19 we must also in
clude the norms relating to the succession of laws (cc. 20 and 2 1) ,  the 
special status of particular and special law ( c. 20), and the conditions for 
the validity of the customs "contra" or "praeter legem" ( cc. 24, 26 and 28). 

18. P. ClPR0'ITI, Contributo .. . , cit. , pp. 95-96. 
19. Cf. 0. CASS0LA, De receptione legum civilium in iure canonico (Rome 1944) , p. 83. 
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TITULUS II 

De consuetudine 

TITLE II 

Custom 

cc. 23-28 

------- INTRODUCTION ------

Javier Otaduy 

The title De consuetudine ( cc. 23-28) contains the fundamental ju
ridical guidelines concerning the custom of law. It describes custom as a 
specific means of normative production; that is, it establishes the condi
tions necessary for custom to be considered a formal source of law. The 
title "undeniably fulfills a descriptive function of custom as a source of 
law, insofar as it contains certain canons of an instrumental nature, that is, 
canons capable of permitting the behavior of the Christian community to 
be traced back to an abstract type of source."1 

The following themes are addressed in this title: the introduction and 
approval of custom ( c. 23); the objective requirements for the lawfulness of 
its use, conformity with divine law and reasonableness, (c. 24); the subjec
tive requirements of the introducing community, the capable community 
and the intention of introducing law, ( c. 25); the special characteristics of 
the time period which customs contrary to law and extralegal customs 
must have ( c. 26); the interpretative function of custom in accordance with 
law ( c. 27); and the modes of cessation of custom ( c. 28). 

1 .  The ecclesiologicalfoundation 

Ecclesiology is a young science. None of the doctrine on customary 
law developed in reference to the Corpus iuris canonici and to the CIC/ 
1917 had the intention of explaining custom from an ecclesiological per
spective. It outlined an extensive theory of great subtlety and technical fi
nesse, but its general orientation and conclusions had their basis in 
positive law and organizational and social fact. Obviously, this does not 

1. G. COMOTTI, La consuetudine nel diritto canonico (Padova 1993), p. 77. 
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mean that traditional doctrine did not operate with a specific notion of 
Church. It was a presupposed notion, however, not a considered one. It 
served to adopt limits, not to guide theoretical speculation or to define 
and illustrate practical conclusions. 

With the doctrinal impulse of the Second Vatican Council, canonical 
science has been obliged to rethink the basis of customary law. It did not 
set out to deny the validity of the traditional thinking or to compromise 
the technical discoveries, nor did it attempt to diminish a long-standing 
and carefully developed system. Rather, it meant to improve some formu
lations and to illustrate more forcefully, certain components of customary 
law employed by the tradition. 

The participation of all the faithful in the munera Christi is perhaps 
the most representative element of that ecclesiological enrichment. The 
faithful participate in the sacerdotal function, prophetic and real, of 
Christ. Thus it is possible to say that "there is a true equality among all 
with regard to the dignity and to the activity . . .  in the building up of the 
Body of Christ" (LG 32). The behavior of the faithful forms part of the aed
ificatio Ecclesiae. It is not simply a neutral manifestation, fit to be evalu
ated and screened by the hierarchical ministry but incapable of claiming 
its proper status and dignity. The communal behavior of the faithful has a 
positive ecclesiological importance. This facilitates the understanding of 
communal activity as a custom, that is, as an authentic building up of the 
canonical order. The community of the faithful as such does not partici
pate in the power of the leadership, but it does make a positive contribu
tion with its activity to the creation of the juridical order. 

In this system of ideas, the words of c. 1506 of the CCEO can be un
derstood: "Consuetudo communitatis christianae, quatenus actuositati 
Spiritus Sancti in corpore ecclesiali respondet, vim iuris obtinere possit." 
The activity of the Holy Spirit orients and impels the Christian community. 
Although this is incontrovertible, a kind of "imago Spiritus," or behavior 
that reproduces and makes known a gift of the Spirit, cannot be demanded 
of every customary phenomenon. This risk, which is not absent from cur
rent canonical doctrine, would be worse than the opposite scenario. It 
would place custom on an unreal level, inaccessible to many reasonable 
social behaviors, and would contradict the habitual understanding of the 
custom. 

In the years since the Second Vatican Council, many other doctrinal 
guidelines have been developed to give an ecclesiological foundation to 
the functioning of canonical custom. Examples include communio as a 
foundation that would reflect an essential dimension of the Church;2 the 
sensus Jidei as a basic structure that would confer the greatest possible 

2. Cf. W. AYMANS-K. MbRSDORF, Kanonisches Recht. Lehrbuch Aufgrund des Codex Juris 
Canonici, I (Paderborn-Munich-Vienna-Ztirich 1991), pp. 208-212. 
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normative status on communal activity;3 and tradition as a theological par
adigm of juridical custom. These doctrinal guidelines have not received 
approval from positive law, although in some cases they offer interesting 
suggestions. Other times they tend to confuse similar notions instead of 
providing clarification and reliability,4 notions, moreover, that the doc
trine since ancient times has endeavored to distinguish and classify as dis
tinct. 5 

Nevertheless, the title De consuetudine has come in for criticism on 
the grounds that it has insufficient ecclesiology, as if it were excessively 
devoted to secular modes of expression and valuation. 6 In our judgment, 
however, the title reflects the function that should be assigned to it in 
canon law, and it has improved the technical definition of custom. 

2. Dependence on history 

Custom is not justified solely from a strictly ecclesiological perspec
tive. More precisely, custom cannot be explained exclusively by the 
proper and common instruments of theology of the Church. In order to be 
comprehensive and to convey its true sense, the law must mediate and be 
allowed to evaluate social factors. It is also necessary to look to history. 
Custom is thoroughly imbued with metahistorical and metajuridical ele
ments. It arises as an historical and juridical demand on canon law. 

It has been said that custom confers on positive law a just adaptation 
to social reality, and that, if there is one system of law that cannot do with
out it, it is canon law. 7 One must never forget that the law of the Church 
has a universal reach. It is impossible to ignore the great variety of com
munities, the intertwining of such distinct social and organizational si
tuations, or the multiplicity of uses in a universal community. This is 
undoubtedly true, but it is neither the only nor the most important consid
eration. In bestowing institutional status on canonical custom, the most 
solid argument is the historical one. Since its origin, canonical custom has 
been considered to be a venerable normative source. It has never been a 
matter of caprice or mere juridical convenience for the law of the Church 
to maintain custom as a source of law, but rather a requirement for au
thenticity. Canon law respects custom in order to sustain its own identity. 

3. Cf., e.g. , R. BERTOLINO, "Spunti metodologici per una dottrina della consuetudine nel 
diritto canonico," in Studi in memoria di Pietro Gismondi, I (Milan 1987), pp. 99-123. 

4. E.g., for a clear and rigorous critique of the comparison between custom and the 
sensus fidei, cf. G. COMOTTI, La consuetudine . . . , cit. , pp. 104-1 15. 

5. Cf. I. IBAN, "Notas acerca de la costumbre en el derecho can6nico," in Il diritto 
ecclesiastico 97 (1986), I, p . 275. 

6. Cf., e.g. , F.X. URRUTIA, "Reflexiones acerca de la costumbre jurfdica en la Iglesia," in 
Investigationes theologico-canonicae (Rome 1978), pp. 457-458. 

7. Cf. P. LOMBARDiA, Lecciones de Derecho can6nico (Madrid 1984), p . 157. 
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Not even in peak times of legalism or desire for juridical uniformity has it 
been possible to ignore custom;8 currently, most of those prejudices have 
fallen by the wayside. 

It is precisely because of this profound adherence to history, how
ever, that, when examining specific features of customary canon law, one 
can get the impression that such law is ill-suited to a juridical reality such 
as ours. The subtleties involved in the modes of approval of the legislator, 
in how to discover and describe the intention of the community, in the ne
cessity and scope of the formulae of revocation, in the characteristics that 
define capable communities, in the respect that private custom com
mands, and in many other matters, may seem unnecessary or outdated in a 
modern juridical system. 

Without doubt, a great deal of the canonical doctrine on custom was 
developed in a milieu of law that was quite different from that which pre
vails today. It was more vigorous, more dynan1ic, more wide-ranging, more 
capable of respecting difference, and, although this may seem contradic
tory, more closely bound by the law and steeped in juridical awareness. 
Where the ties of legal obligation are stronger, the need to justify commu
nal behavior that develops apart from law or in opposition to it is also 
greater. Amidst a climate in which all things legislative enjoy prestige, it 
follows that phenomena would be fostered which attribute vim legis to 
behavior, in short, that the normative force of custom would be affirmed. 
To the extent that a social group abides by the law, customs are reckoned 
as a juridical good: they are brought forward and proved before tribunals 
of justice; they establish their validity as normative channels in order to 
function with lawfulness. When a community is subject to a living juridical 
conscience, it is very important that its acts be lawful, that they be sup
ported by a normative title, and that they are able to have legal effect. 

It is important to recognize that this canonical viewpoint has been 
greatly eroded. Moreover, and this is very important, the strength of writ
ten law has grown over time, as has the tendency to value the law above 
all else as an instrument of certainty and social equality. According to this 
view, written law is an indispensable instrument, and custom constitutes a 
risk. Custom would then be merely a necessary vestige of history whose 
real importance disappears once a more complete formalization of written 
law has been carried out. The necessary uniformity of the law would re
quire, in addition, a certain prejudice against social usages not contained 
or evaluated by the laws, and more so if they are contrary to the laws. 

8. Cf. the anti-custom project presented (for the preparation of this title in the C/C/1917) 
by the most prestigious consultor, F.X. WERNZ, Votum Rmi. Francisci Xav. Wernz S. I. 
consultoris (Rome-Vatican City 1904). Cf. also G.  FELICIANI, "Lineamenti di ricerca sulle 
origini della codificazione canonica vigente,"  in Annali delta Facolta de Giurisprudenza in 
onore di Attilio Moroni, I, Universita di Macerata (Milan 1982), pp. 217-218. 
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In spite of all these prejudices, the title De consuetudine reaffirms 
that custom continues to play a preponderant role among the sources of 
canon law, through the demands of history, of course, but also through in
stitutional expediency. Canon law has not lost its simplicity through the 
influence of custom; nor has custom become either obsolete or discred
ited as a normative source. 

3. Aspects of continuity 

There exists a continuity between the old title and the new one which 
was affirmed right from the beginning by the Code Commission: "servantur 
eaedem quoad substantiam normae, sed clariore modo et ordine magis log
ico sunt traditae ."9 Clearly, the substantive features of juridical custom re
main the same. The intention of the legislator has been not to effect a 
radical alteration in the status to be held by custom as a source of law, or to 
change its most important juridical requirements. Rather, the intention has 
essentially been to present the same material in a more ordered manner 
and to introduce some technical nuances that define its nature and func
tion. The lines of continuity, notwithstanding minor changes, can be 
summed up as follows: 

a) Some aspects contain express constitutional requirements which 
are accordingly unalterable, such as the approval of the legislator ( c. 23), 
conformity with divine law (c. 24 § 1), or the reasonableness required of 
the usage ( c. 24 § 2). 

b) Other aspects also maintain the parallelism for reasons of respect 
for the basic elements of the customary institution. These include the in
tention of introducing law, the concept of the capable community, the 
mandatory time period for the constitution of normative value for custom 
( c. 26), the interpretive function of custom ( c. 27), and the modes of revo
cation ( c. 28). 

c) The continuity between the previous Code and the new one is also 
maintained through various technical means which, without being consti
tutional requirements or basic elements of the customary institution, do 
constitute aspects clearly characteristic of the regimen of the canonical 
custom. These include the unreasonableness of a custom expressly repro
bated in iure ( c .  24 § 2), the definition of a community capable of intro
ducing custom as a community capable of receiving law (c.  25) ,  the 
efficacy of the prohibitory clause ( c. 26), the privileged nature of centen
nial and immemorial customs ( cc. 26 and 28), and the requirement for an 
express and descriptive clause for the revocation of both privileged and 
particular customs (by a universal law) (c. 28). 

9. Comm. 9 (1977), p. 232. 
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4. Aspects of reform 

It has not been all continuity, however. The title has effected a con
siderable technical improvement on the previous normative material to 
the point that this title has come to be called "one of the most successful 
of the new corpus of law." 10 This technical improvement consists of a rep
resentative set of subtle changes, which we present under the following 
headings: 

a) Efficient cause of custom. Canon 23 states that only a custom in
troduced by the communitas fidelium can have the force of law. This cer
tainly does not suppose any innovation , as it is perfectly clear that the 
community introduces custom. Even so , no mention of the introducing 
community was made in the former c. 25. On the contrary, the juridical 
force of the norm that was introduced was made entirely ("unice") depen
dent on the Superior. Thus the communal behavior was considered only 
material and neutral and without any juridical status, so that it might be 
absorbed by canonical power. Canon 23 has made no change in the re
quirement of approval, nor has it bestowed the power of regimen on the 
community of faithful capable of introducing custom. It has, however, rec
ognized that its activity does have a leading role and an undeniable impor
tance in the creation of norms. 

b) Approval of the legislator. The modifications here have also been 
very characteristic ones. First, the term "superior" has been modified to 
"legislator" ( cc. 23 and 26), with the intention not only of equating the nor
mative force of law and custom, but also of emphasizing that the approval 
is carried out by virtue of legislative power and through a legislator acting 
as such. Accordingly, the approval by law has become the favored mecha
nism. The final clause of c. 23 notes that the approval of the legislator is to 
be carried out "ad normam canonum qui sequuntur," with the result that 
the tacit approval has become discredited, ( at least as the ordinary mecha
nism of approval). Nevertheless, c. 26 speaks of a custom "specifically ap
proved by the competent legislator, " which probably i mpli es the 
possibility of tacit approval in exceptional circumstances. 

c) Intention of introducing law. The term itself presupposes a mod
ification because it represents a shift from a subjective vision ("animus se 
obligandi") to one of more objective scope ("animus iuris inducendi," 
c. 25). The more significant change, however, is the requirement that 
every custom be observed with the intention of introducing law, including 
customs contrary to law (c. 25). The previous Code did not require an in
tention of obliging itself, and that silence led to vigorous doctrinal contro-

10. P. LOMBARDfA, "Ley, costumbre y actos administrativos en el nuevo C6digo de Derecho 
can6nico," in Escritos de Derecho can6nico y de Derecho eclesiastico del Estado, V 
(Pamplona 1991), p. 120. 
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versy. The CIC has placed the subject of the communal animus on a level 
more in line with objective rationality. 

d) Requirements of time. The time period required for the consolida
tion of normative force for custom has been reduced from forty years to 
thirty ( c. 26), in accordance with a clear wish to accelerate the process 
and facilitate the operation of customary law. The Code has reserved the 
term "prescription" for the process of acquiring and losing subjective 
rights and being freed from obligations, with the intention of placing cus
tomary law in the sphere of objective and public law. Thus the term is no 
longer used for the passage of time necessary for a custom to obtain nor
mative value. 

e) The revocation of particular customs by a universal law. The old 
expression, "general law," has been modified to the current "universal 
law" ( c. 28) . Though it may seem to be a mere question of diction, it led to 
multiple opinions regarding the existence of particular laws that were gen
eral in a relative sense. This terminological change therefore renders ob
solete, as often happens in law, a problem of juridical doctrine. 

5. The silences of the title 

In reality, the silences of the Code regarding specific aspects of cus
tomary law are nothing more than a faithful transferal of the silences that 
existed in the CIC/1917. Nor is it strange that silences should exist: "Codex 
sex canonibus absolvit materiam intricatissimam. "1 1 Some of the as
pects that go unregulated reflect the practical impossibility of formulating 
a suitable definition of positive law where they are concerned. Others re
flect the wish to leave in the hands of the doctrine that which the legisla
tor has preferred not to establish specifically. 

a) The definition of custom. It is fitting that the CIC offers no defini
tion of custom, since it is not its province to do so. It does, however, 
present many of the defining characteristics of custom, though they are 
somewhat dispersed. It lacks, however, a definition sufficient to clearly dis
tinguish custom from other similar juridical phenomena, such as the inter
nal observance of certain smaller communities, administrative or judicial 
practice (the stylus), conventional usages, or prescription. Notwithstand
ing, we believe, as will be explained below, that most of these similar 
meanings can be clarified through careful study of the requirements per
taining to customary law presented by the CIC, and even by the terminol
ogy itself. Canonical custom can be defined, in its most elemental, 
technical sense, as "a type of general norm (c. 25), consisting of the actual 
usages of communities which can acquire normative efficacy in accor-

11 .  A. VAN HOVE, De consuetudine. De temporis supputatione (Malines-Rome 1933), p. 3. 
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dance with the principles established by the legislator in cc. 23-28 of the 
Code."12 

b) The determination of the capable community. Finding one char
acteristic that would truly capture the subject capable of introducing ca
nonical custom was as much an unfulfilled objective of the CIC as of the 
old Code. The former manages only to establish the principle that the sub
ject capable of introducing custom must at least be capable of receiving a 
law. This is not very helpful in a practical or immediate sense, though of 
course, it is a definition that finds strong support in canonical tradition. It 
was alternately proposed that a more specific definition be established, 13 

and even that a specific list of such communities be offered which would 
resolve from the outset any doubt about the capable subject. That attempt 
was abandoned, however, owing to the historical contradictions that a 
closed list would entail, the vacillations of the authors, and their inability 
to settle on one criterion. 

c) The frequency and nature of the introductory acts .  The title is 
also silent on the number, nature, and frequency required of the commu
nal acts through which the usage is established. The basic problem was 
probably thought to have been adequately resolved by the provision of c. 
26, in which the completion of thirty continuous years is required. This 
continuity requires that the acts be uniform and uninterrupted. Even so, 
nothing is said about their frequency. The reason for this omission lies in 
the difficulty of establishing one criterion which is truly representative on 
this point. Frequency contains a moral dimension. It varies widely from 
case to case. The judge "pensabit, quot actus sint necessarii. "14 The num
ber of acts required is at the discretion of the judge and depends on the 
type of usage at issue .  A communal behavior that occurs very infrequently 
will require fewer acts than one which occurs daily or which can be car
ried out easily. The acts must also be public and must be performed with 
sufficient notoriety within the relevant purview of validity. 

d) The proof of custom. This may be the most important topic to be 
extracted from this title. A custom is a norm that must be brought forward 
often by parties before tribunals of justice, as it may be unknown to the 
judges. By contrast, law does not need to be either brought forward or 
proved, because its proof is already contained in its promulgation. A cus
tomary usage, for evidential purposes, functions like a fact that must be 
proved. It is not, of course, a fact submitted to a judge as if it were a dis
pute between parties15 which the judge must resolve.  A custom is a true 

12. P. L0MBARDIA, Lecciones . . .  , cit., p. 157. 
13. Cf. Comm. 16 (1984), p. 152. 
14. A. REIFFENSTUEL, Ius canonicum universum, L. I, cit. 4, no. 120 (Paris 1864), p. 288. 
15. Taking custom in this sense, some authors deny the factual nature of custom. Cf. 

G. MICHIELS, Normae generates juris canonici, II (Paris-Tournai-Rome 1949), p. 1 78; also 
G. PHILIPS, Du Droit ecclesiastique (trans. CR0UZET), III (Paris 1851), p. 424. 
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juridical norm. It must demonstrate that it is in fact a custom, however, 
and therefore it often requires proof. The judge does not grant normative 
value to a custom. He or she simply recognizes its existence or declares it 
non-existent, having judged that it lacks one of the essential elements. The 
proof of custom has, therefore, the function of informing the judge, not of 
creating law. Thus, universal customs and well-known customs do not 
need to be proved. 

Although the canons De consuetudine do not directly address the 
proof of custom, we must remember that they remit generally to cc. 1526-
1586 concerning the regimen De probationibus. "Custom does not yet 
have, at least officially, means of proof that are unique to it. "16 That said, 
the means of proof are usually testimonial and documentary. One valid 
testimonial proof is the authentic testimony of the local ordinary. Identical 
jurisprudence in several opinions similiter latae constitutes full proof. 1 7 

Proof extends not only to the existence or non-existence of the custom, 
but also to the constitutive elements (the reasonableness, frequency, and 
uniformity of the acts, the capable and integral community, the time pe
riod, and, if applicable, the consent of the legislator). Perhaps the element 
that the judge most often finds himself weighing is the reasonableness of 
the usage. These assumptions can serve as a method of proof in gauging 
the animus communitatis and the reasonableness of many customs. 

16. R. WEHRLE, De la coutume dans le droit canonique (Paris 1928), p. 417. 
17. Cf. A. VAN HOVE, De consuetudine .. . , cit., p. 236, note 4. 
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Ea tantum consuetudo a communitate fidelium intro
ducta vim legis habet, quae a legislatore approbata fue
rit, ad normam canonum qui sequuntur. 

Only a custom introduced by a community of the faithful has the force of 
law if it has been approved by the legislator, in accordance with the fol
lowing canons. 

SOURCES: c. 25; SCCouncil 14 dee. 1918 (AAS 1 1  [ 1919] 128-133); 
SC-Council 1 1  dee. 1920 (AAS 13 [ 192 1] 262-268) 

CROSS REFERENCES: c. 25, 1 12 § 2, 135 § 2, 284, 392, 1062, 1 176 § 3, 
1279 § 1 

C OMMENTARY ------

Javier Otaduy 

The first canon on custom reflects its introductory nature, for it high
lights five aspects that are fundamental and, to a certain extent, defining 
of canonical custom. These are: a) its distinction from mere de facto us
ages; b) its status or normative force (the force of law); c) the active factor 
of its introduction (a community of the faithful); d) the indispensable ap
proval of the legislator; and e) the mode of that approval (according to 
cc. 24-28). 

1. Custom def acto and Custom de iure 

When c. 23 states that only certain customs have the force of law, 
and consequently, juridical effects in canon law, it is clearly establishing 
implicitly the existence of other customs that are merely "consuetudines 
facti." We cannot attribute the effects characteristic of juridical norms to 
the latter, either because they lack elements that are essential if they are 
to be canonical customs, or because they are still in the process of norma
tive consolidation (they are inchoate) ,  and have not yet completed the 
time period required by that same system of law. De facto customs cannot 
be irrelevant to the law (the Code often remits, for example, to usages, 
practice, or "mores"), 1 but they do not have the status of a juridical norm. 
They are mere points of objective reference that can be used in designing 

1. Cf. G. COMOTTI, La consuetudine nel diritto canonico (Padova 1993), pp. 69-72. 
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the suppositions of fact of the norms. An ecclesial-community usage must 
conform to the canons of the tit. "De consuetudine" in order to secure the 
force of law. The CIC sometimes refers to custom improperly, as de facto 
custom ( cc. 112 § 2, 1 176 § 3). At other times it is unclear whether it is re
ferring strictly to de jure custom (cc. 284, 1062, 1279 § 1) .  In these cases, 
we can apply Van Hove's opinion regarding other similar suppositions of 
the CIC/1917: "Here custom seems as if it should be understood not as 
true customary law, but rather as a traditional usage that the law makes 
obligatory. "2 

"Vis legis" does not mean formal status of law.3 Although they have 
many similarities, and function with many of the same effects,4 law and 
custom are two different formal sources. Yet even though many of their ju
ridical effects turn out to be similar, their technical structures are mark
edly different (as far as their elaboration, efficient cause, incidence in the 
juridical order, and proof of their existence are concerned), and their clas
sifications within the norms are also different. Law has pride of place, 
which is shown quite easily in that the law expresses approval, i .e. confor
mity with the formal law, which confers its normative status on custom. 
Thus, when we say that canonical custom has the force of law, we are es
sentially saying two things: that custom acquires the status of a general or 
abstract norm and is obligatory in nature, and that such a norm has effects 
similar to those of laws, and in some cases can even prevail over them. 
Custom, it has been said, "obliges like a law, but is not a law."5 

2. The community of the faithful as efficient cause of custom 

It cannot be said that c. 23 simply reproduces the content of the par
allel canon of the CIC/19 17.6 The Code Commission introduced four fun
damental modifications. It made express reference to the community of 
the faithful as the active agent of behavior ("a communitate fidelium in
troducta"); it mitigated the absolute and exclusive language with which 
the necessity of the consent of the Superior was formerly expressed 
("unice"); it substituted the concept of the approval of the legislator for 
that of the consent of the Superior; and finally, it remitted to the canons of 
the title the establishment of the formal requirements for approval. 

2. A. VAN HOVE, De consuetudine. De temporis supputatione (Malines-Rome 1933), p. 12, 
in note 1. 

3. Cf. F.X. URRUTIA, "De consuetudinecanonica novi canon es studio proponuntur," in 
Periodica de re morali canonica liturgica 70 (1981), pp. 87-88. 

4. Cf. J. OTADUY, "El sentido de la ley can6nica a la luz de! Libro I de! nuevo C6digo," in 
Temas fundamentales en el nuevo C6digo. XVIII Semana espafiola de Derecho can6nico 
(Salamanca 1984), pp. 69-70. 

5. H. SOCHA, in K. LODICKE (ed.), Miinsterischer Kommentar zum Codex Juris Canonici 
(Essen 1985ff), 23/7, no. 8. 

6. For a documentary outline of the formulation of c. 23, cf. Comm. 17  (1985), pp. 35-36. 
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The heart of c. 23 is focused on offering, ( or at least on trying to of
fer), a solution to the dialectic between the element of community and the 
element of authority. Clearly, both participate in the introduction of ca
nonical custom. The old version (c. 25 CJC/1917) emphasized, with no hint 
of equivocation, that the binding normative force of custom (its force of 
law) was exclusively ("unice") produced by the consent of the ecclesiasti
cal superior. In the current version, the necessity for that consent is not 
put in doubt, but at the same time it indicates that the introduction rests 
with the community. It is clear that this textual addition reflected the wish 
to assign a more prominent role to the community.7 Still more, it re
sponded to the concern to avoid a fiction, for there was obviously some
thing fictitious in not attributing any juridical influence whatsoever to the 
community in the introduction of custom. 

The community is the efficient cause (with juridical importance) in 
the introduction of custom. The requirement of approval by the legislator, 
an indispensable requirement for the custom to acquire the force of law in 
the canonical system, does not diminish the influence of the community. 
The behavior of the community is not merely a neutral presupposition, 
purely material and pre-juridical, that obtains its essential juridical force 
from the intervention of authority. The behavior of the community, which 
the law itself requires in c. 25, is a behavior that connotes juridicity: it is 
carried out with the intention of introducing law. It would be a great con
tradiction to require that the community exhibit "animus iuris in
ducendi," and then once manifested, to deny it any active participation in 
the normativity thus introduced.8 

3. The intervention of the legislator in the approval of custom 

Traditionally (at least since the sixteenth century, and especially 
since the codification of 1917) ,  the consent or approval of the legislator 
(formerly "superior") has been understood as "veram, immediatam et uni
cam causam efficientem elementi formalis normae juridicae consuetudi
nariae constitutivi. "9 Custom would then be, rather than an autonomous 
source of law, a mere mode, or certainly a characteristic one, of legislative 
activity. In other words, the source that gives custom its specifically jurid
ical essence, which from this perspective, basically amounts to obtaining 
an unhindered capacity to oblige, is the legislator. Custom would be a 
compound of matter (the community usage) and form (the juridical ele-

7. Cf. Comm. 3 (1971), p. 86. 
8. Along the same lines, cf. T.I. JIMENEZ URRESTI, commentary on c. 23, in Salamanca 

Com. Also in partial agreement is J.A. FERNANDEZ ARRUTI, "La costumbre en la nueva 
codificaci6n can6nica," in Le nouveau Code de Droit canonique. V Congres International 
de Droit canonique, I (Ottawa 1986), pp. 178-181. 

9. G. MICHJELS, Normae generates juris canonici, II (Paris-Toumai-Rome 1949), p. 39. 
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ment, the force of law). Keeping this compositeness in mind, "that which 
is properly called the creator of compound entities, is not the element that 
contains the matter, but the one that gives the entity its specific es
sence." 10 This interpretation was deduced easily enough from the expres
sion of the old c. 25. Nevertheless, we believe that it cannot express what 
is meant by the current expression. 1 1  The efficient cause of normativity 
belongs to the community, although the intervention of the legislator 
proves to be an additional indispensable requirement for custom to be 
binding. Not all juridical matters can be resolved into concomitant operat
ivity, imperative requirements, and immediate force of obligation. Norma
tivity is also the introduction of behavior and rational modes of valuation, 
of societal importance, with an organizing juridical intention. This second 
aspect can (must) be attributed to the introducing community. 

The approval of the legislator is a "qualified collaboration." 12 It is ab
solutely essential for the consolidation of custom as a juridical norm, and 
in that sense, it is part of a function that creates law. 13 The approval, how
ever, is external to the custom itself. It is an indispensable subsequent 
control, but one which presupposes the existence of the custom, already 
with a certain juridical importance. The same term, "approval, "  which has 
replaced the previous term, "consent," is easily incorporated into the same 
line of reasoning. 14 The approvals, often indispensable for the perfection 
of juridical acts and the production of their characteristic effects, are sub
sequent proceedings that are added to the acts whose substance has al
ready taken shape. Consent, by contrast, generally constitutes, in matters 
juridical, an essential element, and not just a subsequent requirement for 
perfection or efficacy. 

In our opinion, there are at least two ways, each deficient, of under
standing the significance of the approval of the legislator. The first would 
be the attribution to the community, and only to the community, of the ju
ridical force of custom, in the belief that the approval of the legislator is a 
reality that is simply presupposed in the community usage, and therefore 
purely nominal. The community, if it works together with the legislator 
(that is, if it does not act out of contempt, rebelliousness, non-solidarity, 
or motives incompatible with the exercise of pastoral authority) intro
duces customs with juridical force. The acting party who consents is the 
community, not the legislator. The act of approval is not a specific act. In 
support of this doctrinal position, especially as regards customs that were 

10. L. RODRIGO, Tractatus de legibus (Santander 1944), p. 469. 
11 .  Somewhat dissenting, H. SOCHA, in K.  LODICKE (ed.), Munsterischer Kommentar . . .  , cit., 

23/6, no. 7. 
12. Ibid., 23/1, no. 1 .  
13. Ibid., 23/3, no. 4. 
14. In disagreement, R. BERTOLINO, "Spunti metodologici per una dottrina della 

consuetudine nel diritto canonico," in Studi in memoria di Pietro Gismondi, I (Milan 1987), 
p. 119. 
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not "contrary to canon law," there are a number of references from the 
first decretists and decretalists, up until the fifteenth century. 15 It was the 
doctrine itself, however, which ("happily"16 emancipated from the princi
ples of Roman law), reflecting on the characteristics proper to canonical 
norms, enriched this theoretical development. 17 The specific or positive 
approval (not simply presumed, interpretive, or nominal) of the ecclesias
tical authority is required for custom to have the force of law. The obliga
tory effects of customs introduced by ecclesial communities depend on 
that approval, which will usually be embodied in a law. Communities of 
faithful, as such, do not have legislative power, i.e., the power required in 
order to impose a particular behavior with the force of law. That would vi
olate the constitutional presuppositions of ecclesiastical authority. 18 

It does not, however, follow logically (as the second of the deficient 
views would hold) that the activity of the community is irrelevant from the 
juridical standpoint, as though it were only a material participant. On the 
contrary, the active function of the introduction rests with it, which in ju
ridical terms means that it is the primary efficient cause of the norm. Ra
tional behavior, with the intention of introducing law, already has an 
undeniable juridical dimension. Therefore, the act of approval by the legis
lator codetermines and collaborates, but does not actually constitute, ca
nonical custom. It has been said that the intervention of the legislator is 
compromised, that there is "un dovere di ascolto,"  a juridical obligation to 
accept community behavior that fulfills the necessary conditions. As a re
sult, "the choice of the legislator to give normative standing to custom 
cannot be considered absolutely free."19 Without the approval of the legis
lator, custom does not obtain the force of law. The content and nature of 
custom, however, are not altered by the approval. 

15. Cf. A. VAN HOVE, De consuetudine . . . , pp. 48-53. Arguing strongly for this doctrinal 
position, and using it by extension as a paradigm for the current juridical theory on custom, 
J. ARIAS G6MEZ, El "consensus communitatis" en la eficacia normativa de la costumbre 
(Pamplona 1966), pp. 19-43, passim. 
16. G. MICHJELS, Normae generates ... , cit., p. 34. 
17. According to F.X. URRUTIA, De consuetudine . . .  , cit., pp. 70-71, no emancipation 

whatsoever from the principles of Roman Law has taken place; rather, the new canons "De 
consuetudine," including the material relating to the approval of the legislator, represent an 
institution fully inscribed in the "secularization" of law. 

18. For a strong stance on this point, cf. S. GHERRO, "Normazione canonica e Popolo di Dio 
(qualche riflessione sui cann. 7 e 23)," in S. GHERRO (Ed.), Studi sul Primo Libra del Codex 
Juris Canonici (Padova 1993), pp. 96-97. Also G. COMOTTI, La consuetudine . .  , cit., pp .161-
163. 
19. G. COMOTTI, La consuetudine . . .  , cit., p. 167. 
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4. The types of approval of the legislator 

The approval of the legislator has traditionally been divided into spe
cial approval and legal approval. Both are positive approvals of the legisla
tor (that is, they both consist of behavior or acts that specifically approve), 
but they have important differences. Special approval requires that the leg
islator have knowledge of the custom and that it can be manifested explic
itly (also called expressly) or implicitly (tacitly) . Tacit or implicit approval 
requires that the silence of the legislator be significant or conclusive . A 
"merely economical"20 silence (tolerance or dissimulation) would not be 
sufficient because silence does not, in principle, constitute an indication 
of approval. The implicit or tacit special approval has long been subjected 
to strong criticism from some authors who have considered it morally im
possible, 21  or at the least confusing and difficult to verify. 22 

The legal approval , by contrast, does not require that the legislator 
have knowledge of the custom. The legislator establishes in the law the 
conditions to which the community usage must conform, and if it fulfills 
them, then the custom is considered approved. It is the law itself that ap
proves. Thus , the legal approval projects into the future and is forward
looking. Therefore, it affects customs of which the legislator cannot have 
detailed knowledge . 

5. The legal approval 

The Code has been highly praised for its legal approval. As we have 
already noted, it modifies the term, "consent" of the superior to "approval" 
of the legislator in order to avoid doubts about whether true consent is 
possible without actual knowledge . Canon 23 cautions that the approval is 
to be carried out "ad normam canonum qui sequuntur." Moreover, it re
fers explicitly to the "approval of the legislator" ( and not generically to the 
"approval of the superior") . This is a clear indication that it is the legisla
tor in his or her capacity as such, through an anticipatory legal provision, 
who actually approves custom. The stance adopted by the Code is signifi
cant, because there used to be (and still are) authors opposed to legal ap
proval. 23 The CIC does not discard the "special" approval ( c . 26), which 
assumes express and actual knowledge of the custom on the part of the 

20. G. MICHIELS, Normae generates . . .  , cit., p. 43. 
21. Cf. J.F. SCHULTE, Das katholische Kirchenrecht, I (Giessen 1860), p. 252. 
22. Cf. P. L0MBARDfA, commentary on C. 23, in Pamplona Com; F.X. URRUTIA, De 

consuetudine . . .  , cit., pp. 95-96. 
23. Cf. J.F. SCHULTE, Das katholische . . .  , cit., pp. 251-252; T. G0USSET, Exposition des 

principes du droit canonique (Paris 1959), pp. 361-368; S. ALVAREZ, De consuetudine (Rome 
1954), pp. 22-23; F.X. URRUTIA, "Reflexiones acerca de la costumbre juridica en la Iglesia," in 
Investigationes theologico-canonicae (Rome 1978), pp. 454-456, 476-478. 
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competent legislator and is not subject to the ordinary time periods, but 
this supposition is now designed as an exception. Furthermore, for some 
authors, the case of the "specialiter probata" custom would be no more 
than an instance of "a law based on the sensitivity of the legislator to the 
usages of the community. "24 In such cases, we would have before us a for
mal law whose purely material content would be provided by the usages 
of the community. 

For some authors, the new schema has served to eliminate the effi
cacy of tacit or implicit consent. "By establishing in c .  23 that consent is 
incumbent upon the legislator in his capacity as such-that is, through 
acts which meet the prescriptions of cc. 7-8-the old discussion on tacit 
consent loses its significance to the undeniable advantages of juridical 
certainty."25 In effect, it can be said that the new guidelines on custom do 
not encourage implicit consent. Nevertheless, it would be overreaching to 
eliminate the possibility that some customs are consolidated as a result of 
implicit consent, which of course is neither excluded from the Code nor 
incompatible with it. 26 

The particular legislator is competent to approve customs in the 
scope of his jurisdiction and within the purview of his normative compe
tence. In other words, he can "specialiter probare" those customs that are 
generated in respect to his own particular legislation ( contrary to law or 
extralegal), as well as those that arise "praeter legem universalem." Oth
erwise, the provision of c. 26 regarding the "competent legislator" would 
not make sense. He can also establish the normative provisions necessary 
for the legal approval of particular custom, provided that these provisions 
respect cc. 23-28. The particular legislator is not competent to approve 
customs "contrary to the law of a higher legislator" (c. 135 § 2, infine), 
whether it be pontifical, from an ecumenical council, from the Roman Cu
ria, or from other superior particular authorities. The undoubted compe
tence of diocesan bishops as regards the discipline common to the whole 
Church ( c. 392) which makes them competent to promote, develop, and 
safeguard it, has the natural limit of respect or non-infringement. 

When the legal approval of particular custom is carried out in accord 
with cc. 24-28, the custom thus approved obviously does not become a 
pontifical norm. The particular legislator retains his competence to dero
gate it. Borrowing an efficacious expression of Michiels, we will say that 
that type of approval is pontifical "in fieri" but not "in facto esse;"27 or 
equivalently, that the custom thus approved maintains its particular nature. 

24. P. L0MBARDfA, commentary on c. 23, cit.; cf. also F.X. URRUTIA, De consuetudine . . .  , cit., 
pp. 96-97. 
25. P. L0MBARDlA, "Ley, costumbre y actos administrativos en el nuevo C6digo de Derecho 

can6nico," in Escri tos de Derecho can6nico y de Derecho eclesiastico del Estado, 
V (Pamplona 1991), p. 121. 
26. Along these lines, cf. W. ONCLIN, in Comm. 3 (1971), p. 87. 
27. Cf. G. MICHIELS, Normae generates . . .  , cit., p, 50. 
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It is arguable whether it is appropriate to understand the legislator as 
an authority external to the community who approves another entity's be
havior ("tamquam arbiter, qui quasi extra et supra suam communitatem 
versetur")28 when in reality he is part of that community. It has been said 
that to understand the approval of the legislator anonymously, 29 as emanat
ing from someone who is not personally connected with the conduct that 
has been introduced, is not congruent with how the pastoral office is exer
cised. The superior of an ecclesial community (especially the bishops, who 
have been charged with ministering to the flock), cannot simply contem
plate from an external position the manner in which a usage is imposed, 
with no capacity to intervene. These criticisms, although they cannot be ig
nored, are unacceptable. Clearly, the legislator is the head of the commu
nity, and as such, is part of it, but precisely because he is the head, his 
function is not solely to show solidarity with the community, but also to 
preside over it.30 All forms of presidency entail a certain degree of func
tional bifurcation: there is a function of solidarity, and there is a function of 
preeminence. In this instance, the second is the operating principle. 

The biased criticism regarding the anonymous exercise of the power 
of the legislator through legal approval tries to pick up strength by citing 
particular customs whose approval rests in the hands of the universal law 
( cc.  23-28) . Thus it is claimed that the particular legislator would be 
stripped of all competence over particular customs, concerning which he 
is the active protagonist, and over which he should have the last word. 
This, however, has very little truth to it. It would merely show one's igno
rance of the phenomenology of canonical custom, to try to simplify it to 
phenomena that occur at the level of the general community ( of all of the 
members of a particular church, or at least of all the local communities 
that constitute it), that are patently imposed on all. In such phenomena, 
the pastor could not remain uninvolved because he would be immersed in 
them. It should be obvious, however, that not all particular customs have 
this structure. Many of them are lacking in so obvious a factor as public or 
well-known, or they arise in smaller communities, and the pastor (the leg
islator) cannot be required to know each of them in detail. 

The anonymous mode of approval of behavior should not be a cause 
of vexation. All general norms (the law, for instance) always and necessar
ily involve a measure of anonymity. The legislator does not know all the 
specific suppositions which will be regulated by the norm in the future, all 
the juridical situations and all the episodes that the norm will have to eval
uate or attribute effects to. The power to make law, like the power to ap-

28. F.X. URRUTIA, De consuetudine ... , cit., p. 73. Along similar lines, cf. R. BERTOLINO, 
"Spunti metodologici. . . ," cit., p. 117. 
29. Cf. ibid., pp. 74 and 78. 
30. Along these lines, cf. G. COMOTTI, La consuetudine . . .  , cit., p. 163. 
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prove custom, is a characteristic jurisdictional function that involves 
analysis of the whole juridical order. 

On the other hand, we should not forget that canonical customs 
often arise in the area of competencies, i.e. that they often concern the ca
pacity of subjects to exercise specific functions, and the configuration of 
the rights and responsibilities of offices. Moreover, they are cited in cases 
of conflict. We do not mean by this that they are a means of acquiring sub
jective laws. They generate objective law, but they can sometimes lead to 
instances of intra-community conflict. A usage can be introduced by the 
community as a whole, but one part of the community might subsequently 
denounce it. In addition, it is not always easy to distinguish two juridical 
concepts, undoubtedly different (theoretically differentiated in canon 
law), but very close in practice, as are custom and the prescription of ben
eficial juridical situations as regards third parties. 31 If there is a conflict, it 
makes little sense to pretend that the pastor places himself at the head of 
the community as the introducer of the usage or as the representative of 
part of the community. 

31. Cf. A. VAN HOVE, De consuetudine ... , cit., pp. 10 and 174-175. 

400 



0TADUY 

24 

Tit. II. Custom c. 24 

§ 1. Nulla consuetudo vim legis obtinere potest, quae sit 
iuri divino contraria. 

§ 2.  Nee vim legis obtinere potest consuetudo contra aut 
praeter ius canonicum, nisi sit rationabilis; consue
tudo autem quae in iure expresse reprobatur, non 
est rationabilis. 

§ 1 .  No custom which is contrary to divine Law can acquire the force of 
law. 

§ 2.  A custom which is contrary to or apart from canon law, cannot ac
quire the force of law unless it is reasonable; a custom which is ex
pressly reprobated in the law is not reasonable. 

SOURCES: § 1: c.27 § 1 
§ 2: cc. 27, 28; SCCouncil 14  dee. 1918 (AAS 1 1  [ 1919] 128-
133); CodCom Resp. 15 ,  16 oct. 1919 (AAS 1 1  [ 1919] 4 79) ; 
SCCouncil Resol., 1 1  dee. 1920 (AAS 14 [ 1922] 42-46); Cod
Com Resp., 26 nov. 1922 (AAS 15 [ 1923] 128); SCDS Resol., 
24 iul. 1925 (AAS 18 [ 1926] 43-44); SCDS Instr. Ex respon
sionibus, 25 nov. 1925 (AAS 18 [ 1926] 44-47), SCCouncil 
23 apr. 1927 (AAS 19 [ 1927] 415) 

CROSS REFERENCES: cc. 5 § 1, 6 § 2, 22, 25, 26, 28, 396 § 2, 423 § 1, 526 § 
2, 1075 § 1, 1076, 1287 § 1, 1290, 1425 § 1, 1692 § 2 

C OMMENTARY ------

Javier Otaduy 

Canon 24 formulates the basic objective requirements for a legal 
usage to become a juridical custom. We should understand objective re
quirements as those which apply to the usage per se, not so much those 
which apply to the introducing community. Conformity to divine law and 
the criterion of reasonableness are attributed, of course, to the commu
nity (for to act reasonably is the province of the community) , but this is 
done through its behavior, through the usage introduced by it. 

1. The requirement of non-opposition to divine law (§ 1) 

Within the objective requirements for community usages, respect for 
divine, natural, and positive law is a sine qua non. Strictly speaking, this 
provision would not even be necessary, since it is an implicit limit on all of 
canon law, not just on the law of custom. If it is mentioned, and mentioned 
first, then it must be for two reasons. First, a usage is introduced without 
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the inteIVention of the jurisdictional authority and is inherently more frag
ile and prone to abuse. It contains the "risk that it may be an excessively 
close echo of human weakness."1 Secondly, the provision privileging di
vine law as an indispensable requirement of the community usage reflects 
the classical formulation of the requirements for canonical customs. This 
provision is found in doctrinal and legislative commentaries on custom, 
and its characteristic language is outlined in the decretal Cum tanto of 
Gregory IX. 2 In this decretal, respect for divine law and reasonableness 
are both clearly discernible. The latter, taking the divine law for granted, 
goes on to introduce a further, defining requirement. 

Canon 24 § 1 refers to divine law as a limit. No custom "quae sit iuri 
divino contraria" can obtain the force of law. A similar criterion is used in 
cc. 22 and 1290 ( concerning the reception of civil law in general and the 
civil law of contracts and payments), c. 1692 § 2 (concerning civil sen
tences of separation of spouses), and c. 1075 § 1 ( concerning the authentic 
declaration of the cases in which divine law prohibits or invalidates a mar
riage). Canon 24 does not require that canonical customs positively reflect 
or contain values of divine law (the verification of which would entail a 
difficult task of apprehension), or that "they must represent an ecclesial 
embodiment of the faith, "3 but only that they not be contrary to natural 
law or positive divine law. 

The doctrinal elaboration of divine law has had a long history. Ini
tially, it was understood as that material which was contained in the 
sources of revelation ("quod in Lege et in Evangelia continetur"), regard
less of the nature of its precepts. The result was that the ceremonial pre
cepts of the Old Testament or the provisions on the discipline of the early 
Church were judged to be divine law. Accordingly, custom could "augere, 
diminuere et distinguere ius divinum." It could, in short, affect the material 
content of the sources of revelation (e.g., it could derogate the ceremonial 
precepts of the Old Testament, mitigate the apostolic discipline, find ex
ceptions to the evangelical maxims that had been given a general formula
ti on, and discern the mode of compliance with the precepts of the 
Decalogue). Over time, divine law has been redefined as the unalterable 
core of revelation circumscribing faith and customs. This body of dogmatic 
and moral truths, which constitutes the inner essence of the Church and 
measures the behavior of the people of God, cannot by its very nature be 
subjected to historical changes or the fluctuations of community behavior. 
The classic subject of reprobation of customs because of their opposition 
to divine law is one which pertains to sinful usages or usages that nurture 
or encourage sin, such as simony or usury. 

1. P. LOMBARDiA, commentary on tit. II, "De consuetudine," in Pamplona Com, p. 82. 
2 .  Cf. X I ,  4 ,  1 1. For a commentary on the content of this decretal of Gregory IX, cf. 

R. WEHRLE, De la coutume dans le Droit canonique (Paris 1928), pp. 110-127. 
3. H. SOCHA, in K. LDDICKE (ed.), Milnsterischer Kommentar zum Codex Juris Canonici 

(Essen 1985ff), 24/2, no. 3. 
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2. The criterion of reasonableness (§ 2) 

The second section of c. 24 requires that extralegal customs and cus
toms contrary to law have the characteristic of reasonableness. The same 
is not required of the custom according to law, because it is assumed that 
such a custom shares in the reasonableness of the law itself. The position 
of the text in § 2 clearly indicates that the CIC regards reasonableness as a 
characteristic that goes beyond simple respect for divine law, although the 
contents of divine law must of course be considered reasonable, in that 
they imbue and inform the reason and the spirit of the introducing com
munity. Thus, as traditional doctrine has made clear in a composed way, 
behavior that violated the contents of divine law would immediately be 
unreasonable. 

Reasonableness constitutes an essential criterion of custom. Custom, 
like law, is an "ordinatio rationis ."4 Reasonableness, therefore, extends 
beyond the status of a requirement, and is in fact a constitutive element 
that gauges the very normativity of the usage "ab intra. "5 If we interpret it 
in this way, however, we might be going a bit beyond the intent of c. 24. For 
in truth, the positive disposition of the law is limited to "underlining, 
through the provisions of c. 24, the need for rationabilitas in the choice 
carried out by the community."6 The intent of c. 24 is not so much to affirm 
the subjective reasonableness of those introducing the usage (which is bet
ter seen in the "animus inducendi") as to require that the behavior itself, 
objectively, be reasonable. 

In this spirit, custom is reasonable to the extent that it reflects the 
truth and the good that should be required of social behavior "in Eccle
sia. " Gregory IX reminds us that Christ said "ego sum veritas;" but he did 
not say that he was "usage or custom." The creators of doctrine have de
scribed that element from a theoretical point of view, using completely ge
neric expressions ("si bonum suadet publicum et religioni conveniens 
sit"). 7 The truth of the matter, though, is that the criterion of customary 
reasonableness has relied on defining by contrast and by experience. By 
contrast, we mean by identifying examples of customs that proved to 
be unreasonable; by experience, we mean by limiting itself to periodic 

4. Cf. the strong stance taken on this point (in contra, i.e., claiming that reasonableness 
is only a condition of custom and not of law, as Schwering and Wislicki proposed) by 
G. MICHIELS, Normae generalesjuris canonici, II (Paris-Tournai-Rome 1949), pp. 160-161. 

5. Cf. P. LOMBARDfA, "Ley, costumbre y actos administrativos en el nuevo C6digo de 
Derecho can6nico," in Escritos de Derecho can6nico y de Derecho eclesidstico del Estado, V 
(Pamplona 1991), pp. 121-122. 

6. G. COMOTTI, La consuetudine nel diritto canonico (Padova 1993), p. 144. 
7. A. DE BUTRIO, Super Prima Primi Decretalium comentarii, L. I, tit. 4, c. 11 ,  no. 14 

(Venice 1578), p. 80. Cf. also S. Th., I-II, q. 97, a. 3. For a commentary on these expressions, 
cf. J. ARIAS G6MEZ, "Racionalidad y buena fe en la introducci6n de la costumbre,"  in Ius 
canonicum 4 (1964), pp. 77-82. 
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enumerations of reprobated corrupt usages in more or less open lists. 8 

Doctrine has not provided sure clues or criteria of verification by which 
customs could be defined as reasonable. It is more a topical matter than a 
systematic one. It is generally left in the hands of the judge: "whether or 
not the custom is reasonable I leave to the judge, because a sure rule can
not be given. "9 

The tradition does, however, accept some theoretical notions of the 
general order. As we have already noted, allowing for exceptions among 
authors, the condition of customary reasonableness required of custom 
does not simply entail respect for divine law. Rather it further requires 
conformity with the specific contents of positive human or canon law, that 
is, a positive reasonableness. It is not enough for the custom to discuss 
reasonable material, or even for the behavior to be eminently moral. It 
must also be "tolerable and useful for the common welfare;" 10 that is to 
say, it must be socially suitable. On this point it must be said that unsuit
ability through excess is also conceivable, e.g. through attempting to make 
imperative (in the case of the "praeter ius" customs) behavior that entails 
disproportionate requirements. In this regard, custom and law must meet 
the same demand: that their fulfillment be possible, fair, and usefully or
dered for the common welfare. The positive reasonableness of "contra le
gem" customary behavior indicates less clearly that it consists of a non
action: an inhibition or a non-fulfillment especially if it simply concerns a 
desuetudo. Although in this instance it seems that no more than a negative 
reasonableness or non-opposition can be required, "I believe that it is al
most impossible for a custom with these conditions of non-opposition not 
to be at the same time, positively reasonable by virtue of some general rea
son, such as, for example, that as a result of the operation of that custom, 
though it may be contrary to law, the people are governed more smoothly, 
the number of laws is reduced, or anxieties of conscience are avoided."11  

Thus in this case it is sufficient that there be reasons similar to those 
which would prompt the legislator to abrogate the law. 

To the extent that they reproduce old law, the canons of the CIC are 
to be understood in light of canonical tradition (c. 6 § 2) .  Traditionally 
numbered among the unreasonable customs "contra legem mere ecclesi
asticam inductae" 12 are, for example, those that can lead to sin (not those 

8. Cf. ,  e.g., U. GIRALDI, Expositio Juris pontificii, I, L. I, Pars I, Tit. 9, sect. 36 (Rome 
1829), pp. 20-24, where he collects 105 examples of abrogated customs; also J. A. ZALLINGER, 
Institutiones Juris ecclesiastici, I, § §  223-226 (Rome 1823), pp. 159-160. 

9. HOSTIENSIS, Summa aurea, Lib. I, tit. IV, no. 2 (cited by G. MICHIELS, Normae 
generates . . .  , cit., p.142). 

10. F. SUAREZ, Tractatus de legibus ac Deo legislatore, L. VII, c. VI, no. 16 (Coimbra 1612), 
p. 797. 

11 .  V. PICHLER, Candidatus abbreviatus iurisprudentiae sacrae hoc est iuris canonici 
summa seu compendium (Augustae Vindelicorum 1752), Lib. I, tit. 4, no. 7 (cited by 
G. MICHIELS, Normae generates . . .  , cit, pp. 142-143). 

12. A. VAN HOVE, De consuetudine. De temporis supputatione (Malines-Rome 1933), p. 85. 
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that are sins, or those that necessarily imply sin, which would be contrary 
to divine law); those that concern the Sacrament of Orders (these grant 
priests the capacity or competence they lack for the administration of sac
raments); those that encumber Churches or infringe upon their immunity 
(these impede the freedom of the canonical provisions concerning offices 
or impose inadmissible civil requirements for the exercise of canonical au
thority) ; and those that tear at the fiber of the ecclesiastical discipline. 
This last type is especially important. They concern behavior which, if it 
were to be consolidated as juridical custom, would weaken the force of 
canon law. That is, they would impede the exercise of authority (e.g. , the 
custom of not receiving papal legates), or the correction of customs (the 
custom of not submitting to canonical penalties or the visitation of the or
dinary), or would fundamentally damage the juridical institution with 
which they are concerned (the custom of appeal within the same proce
dural instance). 

The nature of these unreasonable behaviors is often in the middle be
tween opposition to divine law and simple violation of canon law. 13 This is 
because they frequently concern customs that damage, if not the funda
mental constitution of the Church and the revealed content of the Chris
tian work, then at least the conditions for their exercise. 

3. Reprobation "in iure" (§ 2) 

Canon 24 § 2 (in fine) says that when the law expressly reprobates a 
custom, said custom must be considered unreasonable. Those customs, as 
c .  5 § 1 ,  warned in referring to usages generated previous to the promulga
tion of the CIC, "prorsus supressae sunt, nee in posterum reviviscere si
nantur. " We now find ourselves before an identical technical supposition, 
although the assessment applies not to the customs previous to the valid
ity of the Code, but rather to all customary phenomena. Thus, in addition 
to the unreasonableness that stems from non-conformity with natural or 
positive divine law, and from violation of elements of positive canon law, 
unreasonableness can also stem from an express clause of reprobation 
elaborated by the legislator. Normally, customs reprobated by such a 
clause already include within themselves the aforementioned conditions 
of contradiction within the canonical order. In any case, the clause of rep
robation sufficiently and unmistakably proves their unreasonable charac
ter. At the same time, it must be clear that express reprobation is not the 
only heading by which customs lose their status of reasonableness. 

To understand the proper extent of the reprobation, it is appropriate 
to distinguish the ways in which the law can oppose or resist custom. This 

13. So much so that some authors do not distinguish between them; e.g., G. MICHIELS, 
Normae generates . . .  , cit. pp. 148-149. 
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opposition can be effected "triplici modo apprime diverso."14 It can abro
gate a prevailing contrary custom ("non obstante quacumque consuetu
dine in contrario") ; it can prohibit a future custom ("contra hanc legem 
consuetudinem prohibemus"); finally, it can reprobate the custom abso
lutely ("reprobata contraria consuetudine"). The effects of these legal po
sitions are also different. Abrogation strips the custom of force, but does 
not render it unreasonable and it can be generated again, and fulfill anew 
the time periods for its consolidation. The same can be said of prohibition, 
but the requirements in this case are more rigorous. A prohibited custom 
is not in itself unreasonable, but the opposition of the law is very strong. 
For it to recover its force, it must fulfill some defined requirements, such 
as the centennial or immemorial nature of its introduction (c. 26 in fine). 
Reprobation, by contrast, destroys juridical force at its very roots, renders 
the usage unreasonable, and leaves it with no capacity whatsoever to be 
regenerated. Only a substantial change in the social circumstances that 
motivated the reprobation, a change that is not foreseen, could cause that 
observance of the community to recover its standing before the law. 

The CIC, and modern canon law more generally, which is less enam
ored of formulae than is the classical law, resorts to clauses of reproba
tion, which are more certain for the written law and more rigorous with 
matters of custom, than are the prohibitory clauses. The generic clauses 
of derogation ("non obstante quibuslibet consuetudinibus") are also com
mon in legislative documents (see commentary on c. 28). 

The Code formalizes clauses of reprobation in connection with the 
following topics: any action that impedes the faculty of the bishop to se
lect the clerics he wishes to accompany him in a visitation ( c. 396 § 2); the 
election of more than one diocesan administrator (c. 423 § 1) ;  the exist
ence of more than one parish priest or moderator (c. 526 § 2); the intro
duction of new matrimonial impediments (c. 1076) ; the absence of the 
submission of accounts to the diocesan bishop on the part of the adminis
trators of goods ( c. 1287 § 1 ) ;  any modification in the regime of the reser
vation of certain cases to a collegiate tribunal of three judges (c. 1425 § 1). 
Of course, these instances do not exhaust the possibilities of canonical 
reprobation, which can always be exercised by the legislative authority. 

Reprobation "in iure" requires that the formula of reprobation be 
stated in the text of the law, so that the meaning of the reprobation can be 
deduced from the very words of the law, or in other words, so that "it can 
be recognized, at the very least conclusively, in an objective juridical 
norm." 15  Reprobation "in iure" cannot be assumed, "nor would a tacit 
negative attitude have any reprobatory value in itself."16 As for its scope, 
the declarative character of the reprobation also cannot be presupposed. 

14. Ibid., p. 150. 
15. Cf. H. SOCHA, in K. LODICKE (ed.), Munsterischer Kommentar ... , cit., 24/3, no. 5. 
16. P. LOMBARDiA, commentary on c. 23, in Pamplona Com. 
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Usually, we distinguish between constitutive and declarative reprobation. 
The first lacks retroactive effect, because that which the law reprobates 
( and thereby strips of force and renders unreasonable) nevertheless car
ries great historical weight. This does not indicate that such a custom has 
been unreasonable "ab exordio," from the very beginning. Such is the case 
with the customs reprobated in the Code. Declarative reprobations, on the 
other hand, suppose matter "dare turpis, utpote contra jus naturale, aut 
divinum, vel quando evidenter est inutilis, et communi bono inimica, et 
nociva." 17 In this case, the force of the reprobation extends into the past 
as well, and strips of force (if the matter allows it) the juridical acts car
ried out in virtue of that custom. 

17. F. SUAREZ, Tractatus de legibus .. . , cit., Lib. VII, c. 7, no. 9, p. 801. 
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25 Nulla consuetudo vim legis obtinet, nisi a communitate 
legis saltem recipiendae capaci cum animo iuris indu
cendi servata fuerit. 

No custom acquires the force of law unless it has been observed, with the 
intention of introducing a law, by a community capable at least of receiv
ing a law. 

SOURCES: c. 26 

CROSS REFERENCES: cc. 23, 24, 26, 29, 94 § 1, 125, 126 

COMMENTARY ------

Javier Otaduy 

Canon 25 explains two very important requirements for the introduc
tion of customary law: the nature of the introducing community ("commu
nitas capax legis recipiendae"), and the intention with which the usage is 
introduced by the community ("animus iuris inducendi") . There is a 
shift in perspective from the objectivity of the usage (reasonableness) to 
the active or subjective aspect of the introducing agent. 

1 .  The community capable of introducing custom 

The notion of the community capable of introducing canonical cus
tom is a point of doctrine that has been long debated and is extremely dif
ficult to define. As c. 25 indicates, the community capable of introducing 
custom is the community capable of receiving law. Yet-even though this 
same expression is also used in c. 29-we do not find a single reference in 
positive law for identifying which communities specifically are those ca
pable of receiving law. 

The comparison between the passive subjects of law and custom 
finds its principal doctrinal support in the Suarezian doctrine which estab
lishes the parity between custom and law. Suarez describes juridical cus
tom in terms of the legislative paradigm. If the custom has "vis legis, "  it 
must also be generated by a subject "capax legis." The original opinion of 
Suarez was that the community capable of introducing custom was perfect 
(and thereby "capax legis ferendae," with a superior endowed with legisla
tive capacity). In taking note of the historical reality of the introduction of 
canonical customs, however, there was no doubt that other, imperfect 
communities ( or less perfect ones, whose superiors did not have legislative 
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power) could also introduce them. Therefore, one had to conclude that 
such communities at least (and this is the origin of "saltem" in c. 25)1 were 
capable of receiving law. 

This solution was accepted, not without debate, in the preparatory 
works of the CIC/1917,  and has been transferred to the CIC. Everyone 
agreed that there had to be a relationship between the community capable 
of law and the community capable of custom, and that the subj ect capable 
of custom was bound up with the subject capable of law. There are vari
ous modalities of that capacity for law. A community can be understood to 
be capable of law because its superior or head has legislative capacity ( or 
power of jurisdiction in the external forum), or because the community it
self is governed by laws or statutes; or because the community can make 
laws for itself; or simply because the community can receive laws from an
other. In the end, the authors of the Code opted for this last alternative, 
the Suarezian solution. It makes few distinctions and allows for wide ap
plicability. Accordingly, as we have already observed, it is not always easy 
to determine, in canonical practice, which communities are capable of re
ceiving law and therefore of introducing custom. The doctrinal alterna
tives for defining the specific nature of this criterion have been highly 
diverse and have little in common with one another. The same must also 
be said, therefore, of the classifications of communities capable of law 
that various authors have presented. The idea of finding one characteristic 
that is defining, exclusive, and serviceable for clearly identifying the com
munities capable of custom has always been, even in the most recent cod
ification, 2 a desire that is as futile as it is strong. 

First of all, a community capable of receiving law is required to be a 
true community. The rather loose use in the CIC of the concept of commu
nity does not appear to be particularly helpful in elucidating this point. 3 We 
must take note above all of the features required by the nature of the com
munity itself: a stable and enduring institution (that does not depend on 
the physical persons who currently comprise it), recognized by the law, or
dained for a socially important function.4 We are led to believe that to suc
ceed in defining the capable community, we must look to some implicit 
conditions of that very concept of the community capable of receiving law. 

In our opinion, there are two fundamental conditions contained in 
this concept. 5 The first is the reservation of the notion of custom for truly 

1 .  The Code Commission, while admitting some doubts, nevertheless did not want to 
change the expression: cf. Comm. 23 (1991), p. 169. 

2. Cf. Comm. 16 (1984), p. 152. 
3. Cf. G. C0M0TTI, La consuetudine nel diritto canonico (Padova 1993), pp. 130-131. 
4. For other characteristics that can perhaps also be attributed to the capable community, 

cf. G. MICHIELS, Normae generates juris canonici, II (Paris-Toumai-Rome 1949), pp. 63-65. 
5. On the possibility of assigning a specific ecclesiological value to the juridical usage of 

the community (which is difficult, in our opinion), cf. G. C0M0TTI, La consuetudine . . .  , cit., 
pp. 131-133. 
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general norms (not particular ones), which therefore must be established 
by a community sufficiently abstract and institutionalized so as to tran
scend the characteristics of the individuals who comprise it. Single indi
viduals are not capable of law, still less so if they are making it for 
themselves. The second condition, much like the first, is the status of the 
behavior introduced by such a community. Custom creates objective law 
(''formans non formatum," "disponens non dispositum," as the classi
cists would say). It must introduce a law that measures and conditions 
subjective juridical situations, but it must not be understood as a way of 
acquiring subjective rights over third parties who had no part in the intro
duction of the usage. No one can make law for his own benefit. 

Thus the condition of "comunitas capax legis recipiendae" requires 
that the community introducing a custom be truly general and that the 
same social group that introduced the usage be bound by it. It also re
quires that the subject who generated the custom be the same as the one 
bound by it. In other words, "within the scope of the community that intro
duces it, custom should establish solutions from which both active and 
passive juridical situations may be derived, in accordance with the posi
tion in which the subjects who comprise the community are placed in 
each case, with regard to the suppositions of fact of the customary norm, 
as a result of juridical acts or facts. "6 Thus the possibility is ruled out that 
custom could be understood as a way of acquiring privileges by prescrip
tion or favorable juridical situations with regard to other parties. In our 
opinion, this is the juridical criterion that the "capacitas legis recipi
endae"7 means to emphasize. 

The standing that such a community merits within the framework of 
the ecclesiastical organization (i.e. its structure, relationship to the hierar
chy, and composition) is not decisive on this point. There is no reason to 
disqualify any community as "capax consuetudinis" provided it has the 
features necessary for it to be truly called a community.8 Nevertheless, a 
word of caution is in order. There are in canon law numerous smaller com
munities inscribed in structures of authority ( or in juridical entities) that 
are larger than mere parties or organs (the parish church in the diocese, 
the religious province in the institution). These are truly dependent and 
subordinate communities, for they are included in a higher organization. 
We are not referring here to particular churches or combinations of them. 
These smaller communities can introduce custom, provided there is no op
position from the superior, the head of the juridical entity, or the structure 
of authority. This is necessary because the community must participate in 

6. P. LOMBARDiA, commentary on c. 25, in Pamplona Com. 
7. In agreement, cf. I. !BAN, "Notas acerca de la costumbre en el derecho can6nico," in fl 

diritto ecclesiastico 97 (1986), I, pp. 284-285. 
8. There are authors who raise objections to smaller communities introducing custom. 

Cf. , e .g . ,  M .  FALCO, Introduzione allo studio del "Codex juris canonici " (Turin 1925), 
pp. 120-121; J. TRUMMER, Die Gewonheit als kirchliche Rechtsquelle (Vienna 1932), p. 34. 
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its entirety ("pars maior et sanior communitatis," according to the tradi
tional formulation). An indispensable condition for the completeness of 
that entirety is the participation ( or at least the non-opposition) of the nat
ural authority of that community in the introduction of the usage. If the au
thority rejects the custom or does not consent to it (which has nothing to 
do with reprobation) the community will lack a sine qua non for it to be 
such, namely its own head. In this case the custom is not discredited be
cause it lacks the approval of the legislator, but rather because it was in
troduced by something less than a full and authentic community. 9 Thus the 
approval of the legislator, for which the conditions are established by law, 
is not at issue here. Besides, that custom will have to be subjected to the 
conditions for legal approval. 

In the case of smaller communities it also seems reasonable to speak 
of a relative capacity, that is, a capacity which maintains the relationship 
with the type of custom that was introduced. If the custom is introduced 
in the normative purview proper to the community (proportionate and ap
propriate to it), then the community will be a subject capable of introduc
ing custom. Examples include, a chapter relative to the statutes by which 
it is governed, or a religious province in relation to the constitutions that 
establish its "ius proprium." In these instances, the purview of the intro
duction of custom is appropriate. If, however, the custom is introduced 
relative to a normative matter that exceeds or transcends the purview of 
activity that is proper and appropriate for that community, then that is an
other matter altogether. Therefore, that chapter or religious community 
could not introduce custom regarding matters that exceeded their "pur
pose, constitution, governance and manner of acting" (c. 94 § 1). Some au
thors 10 prefer to speak of "observance" rather than custom to refer to 
behavior introduced in juridical persons as an effect of their own auton
omy or "ius statuendi." When that statute is produced tacitly or from 
mere observance, we would not technically refer to it as custom. In our 
opinion, that would render all those communities whose superior does not 
have legislative power incapable of custom "in Ecclesia," which seems to 
us to be excessive. 

2. The intention of introducing law 

The CJC/1917 required that communities, when introducing customs, 
whether extralegal or according to law, demonstrate their intention to be 
bound by them (c. 28 CJC/1917). The current c. 25 requires that the com-

9. Along similar lines, cf. G. COMOTTI, La consuetudine ... , cit., p. 133. 
10. Cf. the opinion of Puchta, Sagmiiller, Eichmann, Koeniger, Haring, and Eppler, cited by 

A. VAN HOVE, De consuetudine. De temporis supputatione (Malines-Rome 1933), pp. 6-7, 
note 3. 
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munity, in order to generate canonical custom, demonstrates its intention 
of introducing law. 11 The differences extend, therefore, to two important 
details. The "animus communitatis" is now required for the custom con
trary to law, a point which in the CJC/1917 was deliberately left obscure. 
Secondly, the current Code presents the intention of the community in less 
subjective terms, it no longer speaks of an "intention to be bound,"  but 
rather of an "intention of introducing law." This is undoubtedly an expres
sion with a flavor at once more objective and less entangled with the psy
chological dimension inherent in moral obligation. In short, these details 
of the formulation of the Code arose in response to the major theoretical 
and practical problems that canonical doctrine has raised concerning the 
intention that the community must demonstrate in introducing custom. 

What is required of the behavior of the community is that it be capa
ble of being juridical, that is, fit to have effects attributed to it by the law. 
Of course, behavior motivated by "liberality, opportunism, frivolity, or 
utter lack of concern for the common good"12 would never be capable of 
being juridical. A usage introduced through liberality, or through a desire 
for more perfect behavior, lacks the conditions necessary to become a 
custom of law, because it is not technically imperative. There must be a 
"will of commitment." 13 A usage introduced through laziness, mere non
observance, or indifference (or by contemptuousness) also lacks the con
ditions necessary to be consolidated as customary law. In addition, the in
tention of the community must contain juridical forethought. It is not 
merely a desired act; rather it is a reasoned intention to be obligated by 
that behavior, an intention which extends into the future as well. 

The "animus iuris inducendi" has often been compared to the 
"opinio iuris seu necessitatis . "  Nevertheless, they cannot be equated. 
The "opinio iuris" originates in a different context, namely the providing 
of a foundation (in the sphere of civil juridical doctrine dependent on the 
German historical school)14 for the nature of customary law. This would 
have its basis in the conviction of the people that they are acting with the 
support of the law, and therefore are bound by a feeling of juridical obliga
tion. This conviction or belief of the community is called the "opinio 
iuris. "  The "opinio iuris" can have probative effects, but only with diffi
culty is it found in the birth of the customary norm. It could be a criterion 
sufficient to prove a custom that is already consolidated, but it does not 

11 .  There was unanimity on these points in the coetus of consultors, cf. Comm. 16 (1984), 
p. 152. 

12. G. COMOTTI, La consuetudine . . .  , cit., p. 158. 
13. J.A. FERNANDEZ ARRUTI, "La costumbre en la nueva codificaci6n can6nica," in Le 

nouveau Code de Droit canonique. V Congres International de Droit canonique. Ottawa, 
1984, I (Ottawa 1986), p. 180. 

14. Although there was an attempt to translate the concept to canon law: cf. J. F. SCHULTE, 
Das katholische Kirchenrecht, I (Giessen 1860), pp. 209-222. 

412 



0TADUY Tit. II. Custom c. 25  

verify the origin of  its normative value. 15 The "opinio" differs from the 
"animus" in that the latter is aware that it is acting against the law (in the 
case of a custom contrary to law) or it recognizes that the law entails no 
obligation (in the case of the extralegal custom). The "opinio,"  however, 
always involves a certain degree of fallacy and good faith. Moreover, the 
"opinio iuris" is strictly an act of the intelligence (a conviction), while the 
"animus" is undeniably a voluntary intention as well. The CIC is con
cerned with the "animus iuris inducendi," not with the "opinio iuris seu 
necessitatis."  

It is in the area of custom contrary to law that the requirement of the 
"animus" became problematic for the commentators on the CIC/1917. 
The reason was obvious. The old c. 28 required only the "animus se obli
gandi" for extralegal customs, not for customs contrary to law. For some 
authors ( especially Michie ls), 16 this could not be interpreted only as si
lence. Rather, it had to indicate a positive exclusion of the "animus" ef
fected by the law itself. Thus, if the community introduced behavior that 
was contrary to law, there was only the "nudum factum non observandi 
legem."17 There was no intention whatsoever of abrogation or of breaking 
free of the bonds of the legislative mandate. Ignorance of the law, error re
garding its existence or force, and the consequent good or bad faith of the 
introducing community18 were all inoperative. Neither did they have jurid
ical effects that invalidated the "animus" (they could hardly do this, if the 
"animus" was non-existent). Behind the silence of the CIC/1917 and the 
strong stance of Michiels, there was a far-reaching moral question: how 
could the law require an express intention, an explicit and unerring will, 
to break a just law? That would be something like requiring the commis
sion of a formal sin. Certainly, if one adopts the moralist position, "expli
catio introductionis iuris consuetudinarii, sub respectu morali, non caret 
difficultate. " 19 

The maximalist view of Michiels, however, was not generally ac
cepted by the doctrine. The most typical reply was that of Van Hove. 20 

Every community needs, by virtue of the very nature of the customary 
norm, the "animus inducendi ius" if it wants to introduce an authentic 
canonical custom. The CIC/1917 was silent in the case of the "animus" in 
the custom contrary to law, but it did not exclude it or modify what is by 

15. Cf. G. COMOTTI, La consuetudine ... , cit., pp. 153-154. 
16. Cf. G. MICHIELS, Normae generates . . .  , cit., pp. 100-107. 
17. Ibid., p. 94. 
18. Cf. ibid., pp. 1 10-126. 
19. A. VAN HOVE, De consuetudine . . .  , cit., p. 138. One treatment of the various doctrinal 

positions on verifying the good faith that the usage would require in the custom contrary to 
law can be found in J. FORNES, "La costumbre contra legem, hoy," in La norma en el Derecho 
can6nico. Actas del III Congreso Internacional de Derecho can6nico. Pamplona 1 0-
0ctober 15, 1976 (Pamplona 1979), pp. 757-765. 
20. Cf. ibid., pp. 109-119. 
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nature unchangeable. Tradition as a whole concurred in the acceptance of 
the "animus communitatis" in the custom contrary to law, and only a bi
ased reading of the Code could arrive at the opposite conclusion. Not to 
accept it would lead to many paradoxes and contradictions. Finally, every 
common behavior of the community that was contrary to law would entail 
an abrogation, and the approval of the legislator would then be made to 
depend on the judgment of the community itself with regard to the general 
benefit and usefulness of the law. Therefore, there must be an adequate 
motivation in the community to explain the positive reply of the legislator: 
the "nudum factum" of the non-observance is neither sufficient nor capa
ble of generating the reasoned consent of the legislative authority. In other 
words, if we wish to remain within the terms of customary law, a request 
that at least implicitly seeks the abrogation of the law (an attitude of peti
tion that seeks a reply) must be deduced from the community behavior in 
such a way that it can be understood by the legislator. This perspective is 
strongly tied to the notion of the legislator as the efficient cause of cus
tom, but otherwise it is essentially assured. 

What type of "animus" can be required? Van Hove's solution21 indi
cates that a hostile attitude toward the law is sufficient ("animus legi in
fensus"). In other words, the intention need only be generally contrary to 
the law; it need not seek to abrogate it. Furthermore, it would also suffice 
that the intention be merely interpretive. 22 This means that the community 
does not even need an actual and truly operative intention, but rather an 
intention that can be reasonably deduced from its realized acts. If the 
community acts in this way, it is a signal that the community does not de
sire the law, or desires its abrogation. The interpretive intention has often 
been denigrated for its unreality (because it does not correspond to an ac
tual subject) and its purely speculative nature. Fedele made some very 
acute comments on the implausibility of attributing to a community intro
ducing any custom whatsoever an "animus" that would claim truly juridi
cal effects. 23 Nevertheless, we believe that a careful understanding of the 
topic does not exclude, and indeed favors, the adoption of the interpreta
tive intention.24 When considering the intention of the community (the 
"animus communitatis") we should not embrace ideas that are exces
sively individualist or psychological. Declaring the will ( or consent, or un
derstanding) of a community has a strong conceptual dimension and 
entails a certain amount of moral and juridical fiction, or, if one prefers, 
"sotto l'aspetto fenomenico, l'animus communitatis non ha un'autonoma 

21. And before him, G. BAUDUIN, De consuetudine in iure canonico (Louvain 1988), 
nos. 125-126 (cited by Van Hove and Michiels in the foregoing references). 
22. Cf. A. VAN HOVE, De consuetudine ... , cit., pp. 128-131. 
23. Cf. P. FEDELE, n problema dell ' 'animus communitatis' nella dottrina canonistica 

delta consuetudine (Milan 1937), p. 52. 
24. On this point, we agree, as we do with his general views on this subject, with C0M0TII, 

La consuetudine . . .  , cit., note 138, pp. 157-158. 

414 



0TADUY Tit. II. Custom c. 25  

reale sussistenza. "25 There is not an adequate correlation between the in
tention of the community and the sum of the individual wills, although the 
formation of the common intention obviously depends on them. This 
means that the characteristics of the acts of the individual will cannot be 
uniformly attributed to the acts of the collective or communal will. The 
presence or absence of knowledge and purpose must be inf erred in very 
different ways from one case to another. In the case of the "animus comu
nitatis," it is important to adopt a much more objective position deduced 
from its actual behavior, i.e. from the measure of control that the behavior 
itself acquires, without becoming unnecessarily involved in the subjective 
dimension. It is therefore reasonable that whoever must determine 
whether the intention of the community exists may be able to gain an "ex 
post" appreciation. 26 Instead of inquiring into the subjective origin of the 
"animus,"27 that judgment will interpret the behavior of the community by 
using reasonable assumptions. 

The thesis that claims28 that the revised requirement of the Code 
("animus iuris inducendi") is more demanding than the old one ("ani
mus se obligandi") is not without support. This additional requirement, 
however, does not, in our opinion, lend itself to being understood as if it 
were "a pondering, or even better, a communal planning for normativity, 
which owing to the clarity with which it is described, would certainly refer 
to an intellective task previous to the will, which would be not only con
scious, but even lofty and sublime. "29 That extra measure of exigency is 
rooted in the suitability with which the behavior of the community is in
serted into the social canonical system. The social suitability of the behav
ior implies and requires an "animus iuris inducendi." 

"Custom must be observed with the intention of introducing law, i.e. 
with the organizing attitude that leads to reasonable and binding solutions 
to problems that arise in the life of the community. "30 The same organizing 
and reasonable quality of the custom will adequately attest to the "ani
mus" of the introducers. Put another way, reasonableness takes in the 
subjective dimension of the "animus communitatis." 

In extreme situations, error can invalidate the intention. On this 
point, too , however, we must tread carefully. The same criteria do not 
apply to private juridical acts as to public ones. The same is true for acts 

25. Ibid., p. 156. 
26. Ibid., p. 157. 
27. The method preferred by, e.g., J. ARIAS G6MEZ, "Racionalidad y buena fe en la 

introducci6n de la costumbre, "  in Ius canonicum IV (1964), p .  94, which appears to endow 
the community with its own living subjectivity, with the capacity to produce just judgments 
and positive acts of will. 
28. Cf. S. GHERRO, "L' 'animus communitatis' della consuetudine canonica," in 

Ephemerides iuris canonici 38 (1982), pp. 137-139. 
29. Ibid., p. 138. 
30. P. LOMBARDiA, commentary on c. 25, in Pamplona Com. 
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in which subjective situations are assumed, and for those which introduce 
objective law, such as custom. In fact, the Code has omitted the require
ment that it used to impose on the "praeter legem" custom, that it be intro
duced "scienter" (c. 28 CJC/1917) , that is, consciously and unerringly. The 
burden for the assessment of the intention is transferred, as we have al
ready noted, to more objective criteria. The conditions for the validity of 
juridical acts (that they be performed freely and with lmowledge: cc. 125-
126) can be applied here with caution. Generally speaking, authors con
cede that antecedent error invalidates the intention. This is true when an
tecedent error which is the cause of the behavior occurs precisely 
because it is wrongly though that there is no law, or that the law is already 
abrogated. The same does not hold for concomitant error, which is often 
implicit in the interpretive intention. Even an antecedent error, however, 
barring a better judgment, could be vindicated if the attitude of the com
munity is truly constructive and organizing. 
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26 

Tit. II. Custom c. 26 

Nisi a competenti legislatore specialiter fuerit probata, 
consuetudo vigenti iuri canonico contraria aut quae est 
praeter legem canonicam, vim legis obtinet tantum, si le
gitime per annos triginta continuos et completos servata 
fuerit; contra legem vero canonicam, quae clausulam con
tineat futuras consuetudines prohibentem, sola praeva
lere potest consuetudo centenaria aut immemorabilis. 

Unless it has been specifically approved by the competent legislator, a 
custom which is contrary to the canon law currently in force, or is apart 
from the canon law, acquires the force of law only when it has been law
fully observed for a period of thirty continuous and complete years. Only a 
centennial or immemorial custom can prevail over a canonical law which 
carries a clause forbidding future customs. 

SOURCES: cc. 27 § 1, 28; SCCouncil Resol., 1 1  dee. 1920 (AAS 14 [ 1922] 
42-46) 

CROSS REFERENCES: cc. 5, 19, 23, 24 § 2, 31-34, 76 § 2, 197-199, 200-
203 

COMMENTARY ------

Javier Otaduy 

Another essential requirement for custom is the fulfillment of the 
time period required by the law. This fulfillment affects those customs that 
are contrary to law (also called "contra ius" and antinomic) and extrale
gal ("praeter legem"). This is the canon that more directly confronts the 
question of lawfulness in canon law of customs contrary to law (they are 
mentioned indirectly in c. 24 § 2). Thus, it is appropriate here to discuss 
the nature and ends of the customs contrary to law and of the extralegal 
customs. We should also discuss the time period required for their accom
plishment and fulfillment, as well as the exceptional situations that can be 
found in these cases, such as specially approved customs and centennial 
or immemorial customs. 

l. The custom "specifically approved by the competent legislator" 

The specific approval of the legislator (see commentary on c. 23, 
nos. 4-5) places an exception to the ordinary time period established for 
the custom to acquire normative value. This specific approval of the legis
lator undoubtedly leads to many questions. If by special approval of the 
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custom we mean the promulgation of a formal law founded on the practice 
of a community, 1 it is not useful, then, to speak of specific approval. This is 
because it is obvious that the legislator can always give a law, without 
needing to be authorized to do so by this canon; we would be speaking of 
law, not custom. Furthermore, the concept of "specific" approval refers to 
a usage that is already established and grounded in the doctrine, which is 
not the meaning of this line of interpretation. 

The other position holds that these words ref er to the tacit approval. 
It seems as if this was the opinion adopted by the coetus that worked on 
the title "I," or at least by its relator, W. Onclin: "expresse in canone recog
nito affirmatur hanc approbationem dari posse sive specialem, consensu 
nempe tacite saltem manifestato a legislatore, sive generalem, i.e. le
galem. "2 This opinion, too, has notable conceptual contradictions. Behind 
the technical modification supposed by adoption of the term "legislator" 
in place of "Superior," it seems illogical to require the legislator to inter
vene outside of his legislative function, that is, to perform an action of ap
proval that is based on silence (a tacit intervention), or through signs of 
approval not manifested "per modum legis" (in an express manner). 

What happened with this canon throughout its formation process 
gives evidence of these problems. The coetus studiorum was opposed 
to the wording of the canon that said explicitly that tacit consent was 
enough, due to all the problems evident in the verification of tacit consent, 
and so that expression was taken out of the text. However, it did not want 
the concept of special approval to disappear, and it did not even allow the 
text of the law to state that only express consent was possible. 3 The final 
text testifies to the doubts of the consultants and ends in a compromise. 

In our opinion, the tacit approval is not the best way to attain juridi
cal security (or to carry out the pastoral duties). It seems reasonable that 
if decrees are required to disapprove a custom, then decrees should also 
be required to approve it without subjecting it to the legal time periods. It 
seems to us that the tacit approval, keeping in mind the inconsistency that 
this brings into the canonical institution of custom as found in the Code, 
and also taking into account the strong criticism of it by the Code Com
mission, should not be accepted as a means of approval by the legislator, 
or that the tacit approval should never be presumed. Nevertheless, we 
cannot say in light of c. 26, that the approval by express consent not mani
fested in the form of law has disappeared. Although this type of approval 
contains some conceptual inconsistencies, we cannot dismiss it easily. If 
we can deduce it from official manifestations from the superior with legis-

1. Cf. P. LOMBARDfA, "Ley, costumbre y actos administrativos en el nuevo C6digo de 
Derecho can6nico," in Escritos de Derecho can6nico y de Derecho eclesiastico del Estado, V 
(Pamplona 1991), p. 121; idem, commentary on c. 23, in Pamplona Com. 

2. Comm. 3 (1971), p. 87. 
3. Cf. Comm. 23 (1991), p. 169. 
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lative power, it does not lessen the certainty of the law in the same way as 
does tacit consent. It seems clear that these manifestations, although not 
made in form of law, will never be oretenus factae. They would instead be 
true manifestations of the power of jurisdiction ("quando Superior trans
gressores suae legis punit, aut in tribunali pro lege sua contra consue
tudinem iudicat")4 or the exercise of the teaching ministry. 

It is evident that the tacit approval does not require observance of 
any time period. The manner in which express approval is given to the 
custom is comparable, by contrast, to what was said before about disap
proval or non-consent, to which effects have always been attributed in the 
canonical system. Express disapproval ( which is not the same as deroga
tion, let alone reprobation) suspends the computation of time limits for 
the normative perfection of usage. It definitely supposes a lack of consent 
from the superior with legislative power, although that lack of consent or 
disapproval takes place in a doctrinal or administrative manner, not a leg
islative one. 5 

Regarding the competent legislator for special approval (see com
mentary on c. 23, no. 5), it must be said that the inferior legislator is not 
competent to specially approve a usage that is contrary to universal law. 
On the other hand, he or she can deny (disapprove) consent to the usage 
itself,6 and even reprobate it, since he or she has effective competence pro 
lege universali but not contra legem universalem. 

2. Nature and types of custom contrary to the law 

Canon 26 grants value in canon law to the custom "iuri canonico 
contraria" provided it fulfilled the requirements for legal approval (and 
certainly, the time period of thirty years) . The expression "iuri canonico 
contraria" means to include certain other normative phenomena that are 
not strictly legal. Throughout history this expression has been applied to 
the usage meant to prevail over an already-established custom. 7 It can also 
include, without difficulty, the custom contrary to an administrative norm 
(cc. 31-34). 

4. A. REIFFENSTUEL, Ius canonicum universum, L. I, tit. 4, no. 134 (Paris 1864), p. 290. 
5. E.g., the positions of a doctrinal, but not strictly legislative, nature, taken by the Roman 

Pontiff regarding ecclesiastical dress, disapproving of any usage to the contrary. Cf. Letter 
Novo incipiente, April 8, 1979, no. 7, note 26 (AAS 71 (1979), p. 404); Allocution, November 9, 
1978, in L'Osservatore Romano November 10, 1978 (English edition: November 16, 1978, 
p. 3); Letter to the Card. Vicar of Rome, September 8, 1982 (L'Osservatore Romano, October 
18-19, 1982). 

6. Cf. A. VAN HOVE, De consuetudine. De temporis supputatione (Malines-Rome 1933), 
pp. 66-67. 

7. Cf. F. SUAREZ, Tractatus de legibus ac Deo legislatore, L. VII, c. 20, no. 21 (Coimbra 
1612), p. 865; G. MICHIELS, Normae generates Juris canonici, II (Paris-Tournai-Rome 1949), 
p. 115. 

419 



c. 26 Bk. I. General Norms 0TADUY 

The custom contrary to the law can simply be "desuetudo" or obso
lescence , which is the abrogation of a law by repeated omissions; or it can 
be a contrary custom, if the custom introduces a mode of contrary behav
ior that is substituted for the legal norm. We must distinguish the "desue
tudo" from the juridical phenomena created by the non-application of the 
law for a long period of time , due to lack of object or due to lack of cases 
which concern it.8 It would be useless to speak of custom in this case. It 
would be a case of objective non-application, rather than a case of subjec
tive non-observance. There is , then, no communal will to non-observe, nor 
is there a subject to whom behavior can be attributed . That law could be
come abrogated through a cessation of its purposes or because of useless
ness, but never because of contrary custom. 

3. Nature and types of extralegal custom 

The CIC is very explicit when it comes to comparing law and custom 
for purposes of defining the object of supplementation of the norm: "If on 
a particular matter there is not an express provision of either universal or 
particular law, nor a custom . . .  " (c. 19). Thus the extralegal or "praeter le
gem" custom behaves as if it were law and it is not necessary to call upon 
the resources of supplementation if there is an authentic custom in force. 
This is but an implicit consequence of the strength of custom in the canon
ical system, a strength that the Code has highlighted very clearly. 

The extralegal custom therefore consists of a customary norm that is 
elaborated in juridically free legal space: "ubi lex deficit, "9 where there is 
an absence of law or where the law is simply silent. Therefore, the extrale
gal custom has the function of supplying, or, as the case may be , comple
menting, the written law or the canon. When this space is covered by a 
written norm which is not formally a law (for instance , general executory 
decrees and instructions) , we cannot understand this as if the custom that 
has been developed is in reality an extralegal custom. Once again, we 
would have to come to the conclusion that the terms in which the canoni
cal system defines the custom ("praeter," "contra," "secundum legem") in 
actuality speak of a relationship to the written law, rather than to a formal 
law, to the normative force rather than the juridical category. This is simi
lar to what was said concerning "vis legis" of custom. We should not for
get that all this terminology originated within the framework of a canon 
law that did not at all know the formal category of juridical acts. 

Canon 26 requires the same time period (thirty years) in order for 
both the custom "contra legem" and the custom "praeter legem" to come 
into force as a norm. This might seem surprising, but in fact it is not. It is 

8. The same opinion is held by A. VAN HOVE, De consuetudine . . .  , cit., p. 12 .  
9 .  Ibid., p .  12 .  
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true that, since the beginning, the tradition required a number of addi
tional requisites, including "diuturnitas" or prolongation of the time pe
riod, for the custom "contra canones . "  Soon, however, the authors 
realized that the introduction of a new juridical obligation (which always 
occurs in the extralegal custom) also had to be treated rigorously by the 
law, but not because the matter required special safeguards. The matter of 
the custom contrary to the law always has a certain touch of unreason
ableness, or at least cannot enjoy the institutional benefits of the law. 
However, the case is different with the extralegal custom, which at first is 
considered reasonable because it does not have any intention of breaking 
the juridical order, but the custom contrary to the law is frequently a "des
uetudo," a privative or exclusive custom, a matter of ceasing to do some
thing. There is no doubt that it is an active and voluntary abstention, but 
one which does not create an obligation, rather it releases from an obliga
tion that is already present. It is commonly said that any juridical system, 
because of the respect that freedom deserves, must be "pro mp ti us ad solv
endum quam ad ligandum," more prone to eliminating obligations than 
creating them for no reason. In this sense it is understood that the voli
tional component, (the "animus communitatis") required by the extrale
gal custom has to be closely circumscribed, since it always introduces 
new obligations. This is the reason why long periods of time are required 
as well. The community must clearly manifest that such behavior obliges 
it, not just that it may suit it eventually or that the circumstances urge the 
realization of this conduct. 

(Concerning the extralegal custom "praeter legem" which antedates 
the entrance into force of the CIC, see commentary on c. 5 § 2.) 

4. The custom and the prescription of juridical situations 

Traditionally there has been a distinction made between the custom 
introduced tacitly and the prescribed custom. The former did not need any 
time period because it had the approval of the superior, who knew it and 
allowed it (scienter et patienter). The custom introduced by prescription, 
on the other hand, did not need to be known and became a norm through 
fulfillment of the legal time period. The real importance of this system is 
shown in what we have explained in the commentary on that canon. The 
Code has adopted, however, an interesting change of terminology and has 
avoided mentioning the "custom introduced by prescription." It has re
served the concept and the expression of "prescription,"  with technical 
accuracy, for "a means of acquiring or of losing a subjective right, or as a 
means of freeing oneself from obligations" ( c. 197). Therefore, we can no 
longer speak of a custom introduced by prescription, but about a custom 
which is accomplished, fulfilled, consolidated, or which has already ac
quired its perfection as a norm. This takes place when, in addition to en-
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joying the rest of the legal requisites of the law, it has fulfilled the legal 
time period of thirty years. 

It is worth noting certain things regarding prescription. There are no
table analogies between prescription and custom. They both have a com
mon basis in "intertemporality, " i .e . ,  the passage of time required for a 
juridical situation to be modified. For that reason, in the first place, the 
concept of prescription was applied indiscriminately to every juridical phe
nomena of "intertemporality, " in both objective law and subjective law. Yet 
it was soon noted that the analogy could not be generalized. Only in an im
proper sense was it possible to understand that the conditions for prescrip
tion, as they relate to custom, are fulfilled ( as if there were two juridical 
situations clashing, that of the legislator and that of the community intro
ducing the customary norm). The experts in civil law in particular came to 
realize that there was a substantial difference between prescription and 
custom: "because the purpose of the custom is directed to generality ('ut 
plurimum') with the purpose of creating a public law, which cannot be ap
propriated and is held in common, prescription is directed to the acquisi
tion of a private law that can be appropriated, which others call already 
determined ('dispositum')." 10 In this form, prescription (along with its in
herent conditions of justice, juridical claim, and good faith, as well as its 
natural limits concerning the object that can be determined) was destined 
to govern private or individual relationships. Custom was reserved for the 
creation of law that is objective and public, containing norms which are 
general. In general, canonists accepted this position, which moreover is in
controvertible. Yet, they continued to use the expression of "custom intro
duced by prescription" for that custom which took its value from the 
passage of time. This is why, generally speaking, the term prescription as 
applied to custom ceased to mean the acquisition of a subjective right and 
instead meant being subject to the time limit required by the law ( or even 
to the condition "prescribed" by the law). However, the expression was not 
abandoned because it was used by Gregory IX in the decretal Cum tanto, 
which laid down the very foundations of canonical customary law. 

The use of these two concepts1 1  without sufficient distinctions, al
though both institutions are distinguished and each one of them has its 
own and unique character (cc. 23-28 and 197-199), has caused a series of 
confusions in the current canonical system (for example, the hypotheses 
of c. 199, 4° and 7°, which present matters that could not be affected by 

10. A. DE BUTRI0, Super Prima Primi Decretalium commentarii, L. I , tit. 4, c. 11 
Repetitio, no. 49 (Venice 1578), p. 84A. 

11. For some authors, the confusion endemic to these terms has occasioned the most 
serious problems as far as the correct understanding of canonical custom is concerned: cf. 
J. ARIAS G6MEZ, "Racionalidad y buena fe en la introducci6n de la costumbre ," in Ius 
Canonicum, 4 (1964), p. 93; cf. also J. FORNES, "La costumbre 'contra legem', hoy," in La 
norma en el Derecho can6nico. Actas del III Congreso Internacional de Derecho can6nico. 
Pamplona 10-15.X. 1976 (Pamplona 1979), pp. 771-778. 
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prescription, and therefore need not be listed as exceptions). And in cer
tain instances there is also some merger of the juridical phenomena 
caused by both of these institutions. Thus, the existence of a "consuetudo 
mixta cum praescriptione" 12 has been proposed. In the legal figure of the 
custom, it is very strange that no interest of a physical or juridical person 
is present; that a subjective situation of a private nature is not implicated. 
"No one would litigate, with all the expenses that it entails, the simple der
ogation of a law by a contrary custom, unless at the same time there is a 
private interest at stake."13 However, in these cases it must be determined 
if what is being alleged is a mere prescription of subjective rights. But if 
all of the conditions for the introduction of the custom are met ( capable 
community, will to introduce a law), it is likely that we are confronted by a 
juridical custom, under which some members of the community (not out
side third parties) are left in a disadvantageous or passive situation. It 
does not seem that in those cases the conditions of prescription ought to 
be required, nor should it be strictly necessary to resort to the formula of 
the custom mixed with prescription. 

5. The time limitfor the normativefulfillment of use 

The CJC/1917 took a position in deciding a matter that has been de
bated in the doctrine, namely, what period of time was required for a cus
tom to become a norm (in other words, for a custom to acquire normative 
perfection). The doctrinal alternatives, depending on what custom was at 
issue, were very distinct, because the customs vary so greatly among each 
other. The requirements for "desuetudo" of a law "usu non recepta" were 
not the same as those for "desuetudo" which properly implied actual dis
use. Nor was the same period of time required for the custom contrary to 
law and for the extralegal custom. Anyway, the opinions were not unani
mous. The CJC/1917 decided to require for all customs contrary to law and 
for all extralegal customs, the period of forty years, which was the time 
limit most required on those doctrines which proposed maximum time 
limits for the custom to become operative. 14 With the current codification 
the period of time has been reduced. The schema determined the period 
of time to be just twenty years, but the Commission accepted a suggestion 
and increased the period to thirty years. 15 

12. As is proposed by A. v AN HOVE, De consuetudine . . .  , cit., pp. 172-1 76. The expression is 
taken from a rotal sentence dated July 18, 1914: in AAS 6 (1914), p. 556. 

13. A. REIFFENSTUEL, Jus canonicum universum, Lib. I, tit. 4, no. 109 (Paris 1864), p. 286. 
14. Probably under the influence of Wernz, the prestigious consultor on the 1917 

codification and proponent of removing from the Code the normative value of custom. The 
preparatory work did not follow his counsel, but the conditions for the birth of the custom 
endured. Cf. F.X. WERNZ, Ius Decretalium, I, nos. 189-190 (Rome 1898), pp. 253-258. 
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The period of time required for the custom does not have as its pur
pose the creation of an anti-custom obstacle on the part of the canonical 
system, nor does it represent a symptom of mistrust of the legal system to
ward communal practice . Its function is precisely to arrange a time period 
long enough for the intention to introduce a law and the decision to abide 
by to be shown with certain guarantees . For some, who are concerned to 
attribute to the community the exclusive title to the act of introduction, 
the time period will be more of a "guarantee that the community actually 
exercises its juridical capability in communion with the legislator."16 

According to the provision of c . 26, "a custom which is contrary to 
the law currently in force, or is apart from it, acquires the force of law 
only when it has been lawfully observed for a period of thirty continuous 
and complete years" (meaning, if it has fulfilled all the legal requirements, 
as well as the time period) .  C ontinuous time is the time that does not 
admit interruptions in its computation (c . 201 § 1). However, the canons 
used to compute time are not to be applied here without nuances . Rather, 
these canons ( cc. 200-203) establish the rules for validity of juridical acts, 
not the validity of norms . The purpose of the rules regarding the computa
tion of the time is to offer guarantees to one who could be affected by the 
expiration of the time periods . In custom, the expiration of the time peri
ods is in favor of the community that introduces the use . Moreover, nullity 
comes from the non-fulfillment of the time period required of a juridical 
act, as well as from its rescindable nature or any other sanction resulting 
from that anomaly. In the case of the custom, however, the only result will 
be that the norm will not be formed, but will continue to be developed and 
move toward becoming a norm in force. 

"Fulfilled" time means completed and finished time, as a condition 
for the usage to become a norm . Non-interrupted or "continuous" time 
means that the usage of the community has not been interrupted by con
trary acts, that is, there is uniformity in the behavior, with no regressions 
(acts that interrupt the conduct) , or parentheses (acts repeated without 
sufficient frequency) .  The introductory acts must be repeated in a public 
way, so that they can be noticed and proved. They are to be carried out by 
most of the community as well, so that there is a moral certainty on the 
part of the community as a whole. "Paucorum dissensus nihil operatur."17 

Interruption of the behavior would require the process to be begun anew, 
which would also be the case if authority disapproves the usage . The num
ber of acts required is a function of the type of usage and, in short, is left to 
the judgment of the judge or of a prudent person. However, one cannot ac-

15. Cf. Comm. 14 (1982), p. 135. The means is justified, in the animadversio, as a way to 
protect the canons of the Code from recent abuses, unless they were prevented from coming 
into being "per viam protracti abusus." 

16. J. ARIAS G6MEZ, El "consensus communitatis" en la eficacia normativa de la 
costumbre (Pamplona 1966), p. 149. 
17. A. VAN HOVE, De consuetudine . . .  , cit., p. 106. 
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cept the historical theme of the "consuetudo ficta," which could be intro
duced by a single act to which would have been added a manifested and 
solemn proof of the will to introduce it and abide by it. One cannot also ac
cept the "consuetudo intitulata," whose act of foundation is in writing. 
The material habit of fulfillment through the repetition of acts seems to be 
the only way to obtain a necessary sign of its introduction. 

6. The prohibitive clause of custom 

The in fine of c. 26 deals with the prohibitive clause of custom (see 
commentary on c. 24 § 2). Against a law containing this clause, only cen
tennial or immemorial customs can prevail. In the Code there is no canon 
that contains this clause, nor was there one in the CJC/1917. It seems as if 
the legislator has decided to use reprobational clauses, which are more ef
ficient against custom, though also less subtle. 

It is important to notice that the difference between the centennial 
and the immemorial custom (see commentary on c .  5 § 1) resides in the 
fact that the second is defined by the non-existence of contrary testimo
nies, while the first requires one hundred completed years. The proof of 
the immemorial character of a custom is always obtained through wit
nesses, who are to testify that neither they nor any of their predecessors 
ever did or heard of anything otherwise. There is nothing that prevents a 
centennial custom from being longer than an immemorial custom (be
cause the time at which the immemorial custom began may be discovered 
at some point). From the point of view of the acts that affect singular ju
ridical situations (which are not, therefore, juridical norms of general 
character, as is custom, for instance), the centennial or immemorial pos
session constitutes a presumption iuris tantum of the granting of a privi
lege ( c. 76 § 2). 
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2 7 Consuetudo est optima le gum interpres. 

Custom is the best interpreter of laws. 

SOURCES: c. 29 

CROSS REFERENCES: cc. 14, 16 § 3, 19, 25, 26 

0TADUY 

C OMMENTARY ------

Javier Otaduy 

After establishing the juridical effects of the custom "contra legem" 
and "praeter legem, "  the CIC establishes in c. 27 the regimen of the so
called custom "secundum legem." The norm is formulated according to a 
very old traditional text, which is difficult to understand without knowl
edge of its precedents and the doctrine that nourished it. 

l. The custom according to the law 

We are referring to the custom that generated in accordance with the 
law, or to be more precise, the community observance that is founded on 
or originates from legal prescription. The community observance that 
helps comprehend the law is its best interpretation. The legislator is not 
thereby trying to say that the community is the best interpreter in an abso
lute sense, for ecclesiological reasons and for reasons that go beyond pos
itive law. 1 Nevertheless,  one understands that the conduct of the 
community that lives under that law is especially apt for determining the 
meaning of the law. 

The dependence of the canon on history is very strong. Its origin can 
be found in a dictum of the Roman jurisconsul Paulo and its use in classi
cal canonical texts is as frequent as it is versatile. There is no doubt that 
this is a phrase which reflects a strong content of juridical truth and at the 
same time can be perceived as having diverse roles and functions. 2 

1. Along these lines, cf. L. ORSY, commentary on c. 27, in The Code of canon law. A text 
and commentary (New York-Mahwah 1985), p. 40. 

2. Cf., for a rigorous historical study and sharp critique of the usual interpretation, 
G. SARACEN!, "Consuetudo est optima legum interpres (Contributo all'interpretazione del 
can. 29 C. J. C.)," in Ephemerides Juris Canonici 4 (1948), pp. 69-95. 
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But if we want to b e  exact, the custom according to law is not an au
thentic or true juridical custom. It is not a source of law. When the cus
tom, i .e . ,  the observance of the people, completes the law in accordance 
with the law (which authors call consuetudo exsecutiva), there is abso
lutely no juridical phenomenon that could not be attributed to the law it
self. The force of the usage and the will of the community are immediately 
dependent on the law. The force of the observance shall be attributed to 
the law itself. 3 Only by being improper and over-subtle can one say that 
the force of a usage has juridical force in and of itself because it prevents 
the coalescence of contrary custom.4 Every communal action, so long as it 
is contrary to another one, effectively prevents the consolidation of the 
latter. 

2. Interpretative custom 

In spite of this, the different ways in which a custom can be linked to 
the law without directly opposing it (in other words, without "preiudi
cium afferre legi," without damaging the law or disregarding it) are in
deed diverse. It could perhaps be nothing but a custom of an executive 
custom law, or a custom that declares concepts clearly stated in the law. 
Yet, it can also be, and here there is a parallel with the means of interpre
tation of the law stated in c. 16 § 2, a custom that explains a doubtful law, 
as well as a custom which extends or restricts the dictates of the law. Only 
in an improper sense can one call the extensive and restrictive custom a 
"consuetudo secundum legem."  If a custom limits the legal content (be
cause it elects as the norm only one of the alternatives that the law pro
poses, leaving aside the others; or because it turns into an obligation a 
supposition of conduct that the law considered facultative), the custom is 
not merely interpretative. If the custom extends the content of the law 
(because it extends the prescriptions of the law to other similar situations, 
for instance), then, too, the custom is not merely interpretative. We cannot 
now understand things as we understood them under the heading of au
thentic interpretation. Under that heading, while admitting that the au
thority competent to interpret does not have the right per se to give replies 
that extend or restrict the law, we have to admit that it is the law which 
grants that such authentic interpretation "legem coarctet vel extendat. " 
But that indication, reasonable for an institutionalized body that declares 
the content of the law through written and standardized replies, is not 
present here. Therefore, any customary extension or restriction of the law 

3. And, as for the rest, this is the position taken by F. SUAREZ, Tractatus de legibus ac Deo 
legislatore, L. VII, c .  4 ,  nos. 14-17  (Coimbra 16 12) ,  pp. 785-787. Cf. on this point, 
G. SARACEN!, Consuetudo ... , cit., pp. 84-87. 

4. Cf. A. VAN HOVE, De consuetudine. De temporis supputatione (Malines-Rome 1933), 
p. 212. 
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is a custom contrary to the law or an extralegal custom, and must meet 
their criteria. For it to acquire normative value, then, the necessary time 
period must be observed. 

The "executive custom," whose sole purpose is to manifest the ful
fillment of the law by the community, and the explanatory custom of a 
doubtful law, cannot be judged in the same manner as the customs previ
ously described. They are not subject to time periods before becoming 
norms. The only one of these customs that can present conceptual prob
lems is the second one. We have said, regarding the doubtful law, that 
every interpretation of it implies an exercise of power. If the doubtful law 
is null, it is said that every later explanatory interpretation creates a jurid
ical bond and gives rise to the legal imperative weakened by the doubt. 
Yet, this is only partially true. Not every juridical matter of a doubtful law 
is considered as derogated (see commentary on c. 14, 3°) .  It is not true 
that the doubtful legal norm is absolutely null. The creation of a new or re
newed juridical bond, if it exists, is only very partial. Moreover, an explan
atory custom can be understood as a custom according to the law, i.e., one 
that does not "exorbitat a lege. " In other words, it is a custom truly inter
pretative of the law, which does not create a new objective law and that, 
therefore, does not need to adjust itself to the time periods used for the 
consolidation of its use. This position seems to be opposed to the re
minder given by c. 16 § 2: the authentic explanatory interpretation of a 
doubtful law is not retroactive. Therefore, it is understood as a constitu
tive law, one that generates an obligation or a normative content that was 
not previously present. However, it is our opinion that the interpretative 
replies of explanatory character and the usual interpretation that ends up 
being explanatory of a doubtful law5 cannot be discussed in the same way. 
The latter supposes a homogeneous and constant behavior of the commu
nity introducing it. It does not imply any external intervention of the au
thority competent in the subject matter regarding which the community is 
in doubt. Consequently, it is our opinion that no problems of creating a 
norm ex nova are encountered. 

This means that the interpretative custom (the declarative as well as 
the explanatory custom) is only a custom of fact. It offers a signal or a tes
timony (ratione signi, vel testis)6 of the observance by the community, 
which is enough for whoever is to judge the true sense of the law to have 
sufficient resources to do so. Yet, it does not entail new obligations. This 
is evident, on the other hand, by the use that jurisprudence has made of 
this type of customs, especially Rotal jurisprudence. 7 

5. On the contrary, A. VAN HOVE, De consuetudine . . .  , cit., p. 2 1 1. 
6. F. SUAREZ, Tractatus de legibus . . .  , cit., Lib. VU, c. 17, no. 2, p. 839. 
7. For some interesting references in this sense, cf. G. SARACEN!, Consuetudo . . .  , cit., 

pp. 87-89, and A. Toso, Ad Codicem juris canonici commentaria minora, Lib. I (Rome 
1921), pp. 92-93. 
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I n  the treatment of the usual interpretation (produced by virtue of 
the usage by the community), canonical doctrine laid out in the commen
taries to the parallel canon in the CJC/1917 included (although with nu
ances) every supposed custom that presented a non-contradictory relation 
with the law. They deserved this justified disapproval from Saraceni: "the 
clear teaching of Suarez is a warning to the many authors . . .  who consider 
as interpretative customs all traditional types of customs. "8 

3. Practice and jurisprudence as usual interpretation 

When we ref er to administrative practice and jurisprudence as jurid
ical custom, we need to be very careful. Jurisprudence and practice (the 
traditional "stylus curiae" of a material nature, the consistent group of de
cisions within judicial and administrative organizations) do not constitute 
juridical customs. The community capable of introducing customs is miss
ing and the presence of the will to introduce a norm and of the uniformity 
of the acts through which the usage of community manifests itself are 
highly doubtful. 9 What can happen, however, is that the jurisprudential 
and administrative decisions turn into norms according to another legal ti
tle, because either the legislator gives his express consent (and these deci
sions then become laws) or the executive power does the same ( and they 
then become administrative norms) . This can also happen because they so 
permeate the feeling of the community that the community assumes them 
as its own (then, we would have an authentic custom, with the will of the 
community to introduce a norm). Meanwhile the "auctoritas in perpetuo 
rerum similiter iudicatarum" will not yet be consolidated. This is why we 
cannot readily accept that the interpretative custom is "that source of in
terpretation which formalizes usage sufficiently prolonged in time and ac
credited in the consciousness of the judges." 10 The consciousness of the 
j udges does not create custom, because the judges do not constitute a 
community capable of introducing it, although they can certainly become 
an important canonical instrument for inferring the "animus" of the com
munity. 

8. G. SARACEN!, Consuetudo . . .  , cit., p. 90. 
9. Cf. Z. VARALTA, "De jurisprudentiae conceptu," in Periodica de re morali canonica 

liturgica 62 (1973), p. 47. 
10. G. SARACEN!, Consuetudo ... , cit., p. 94. 
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Firmo praescripto can. 5 ,  consuetudo, sive contra sive 
praeter legem per contrariam consuetudinem aut legem 
revocatur; sed, nisi expressam de iis mentionem faciat, 
lex non revocat consuetudines centenarias aut immemo
rabiles, nee lex universalis consuetudines particulares. 

Without prejudice to the provisions of can. 5, a custom, whether contrary 
to or apart from the law, is revoked by a contrary custom or law. But un
less the law makes express mention of them, it does not revoke centennial 
or immemorial customs, nor does a universal law revoke particular cus
toms. 

SOURCES: c. 30; ES I, 18 § 1 

CROSS REFERENCES: cc. 5, 20, 23, 26, 135 § 2, 392 

C OMMENTARY ------

Javier Otaduy 

In speaking of custom, the last canon of title II refers to revocation, 
just as was discussed with respect to law. It presents a general principle 
for the revocation of customs (which can be revoked either by contrary 
custom or by contrary laws), as well as three exceptional principles of a 
different nature and scope. The first of these is the regimen followed by 
the pre-Code customs, which have already been established by the CIC 
(''firmo praescripto c .  5"; see c. 5 and its commentary) and therefore are 
exempt from being affected by c. 28. The customs in force at the moment 
of the promulgation of the CIC must be evaluated according to the dispo
sitions of the introductory canon on customary law. That system is not 
identical to the one that is now in force .  The other two exceptional 
clauses explain the relation to the so-called privileged customs ( centen
nial and immemorial customs), as well as to particular customs. They both 
require, because of their nature, special conditions for revocation. 

1. The revocation of a custom by a contrary custom 

This refers to the first caput revocationis, mentioned in c. 28 for sys
tematic and historical reasons. If the equivalency of effects between law 
and custom is total, there must be no doubt that a custom (like a law) can 
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be revoked by a contrary custom, and so it was understood by the classi
cal canonists. But although systematic or historical reasons prevail, it is 
not unprofitable to standardize this mode of revocation. Its occurrence is 
infrequent and seemingly paradoxical, but when all the possible examples 
of community intervention are observed, we will see that it does become 
operative. 

It is not easy to find examples of cessation of an extralegal custom 
by another, opposing extralegal custom. What can occur, however, is that 
the contrary usage turns out to be a negative desuetudo, or obsolescence, 
returning community behavior to the previous condition of obedience to 
the law. In other words, one passes from a customary conduct contrary to 
the law to a customary behavior in agreement with the law. It is rare that 
the community which introduces the second usage is coextensive with the 
community which had introduced the first, that is to say, the same commu
nity which introduced a custom rarely introduces a contrary usage dero
gating from the first. More commonly, the contrary usage is introduced by 
a smaller community, still capable of introducing a law, within a larger 
community ( a diocesan custom that is opposed to another custom of na
tional scope, for instance). 

The time requirements for the first custom to lapse and the second 
custom to attain juridical force are the same as are required in the case of 
the custom contrary to the law ( c. 26). Also in the case of a second custom 
which abrogates the first, "nos reduceret ad legem scriptam,"1 the same 
criteria must be met. Some authors understood, under the CJC/1917 (sub
stantially similar in this point), that the legal time period for normative 
consolidation2 was not necessary. Yet, there is no reason at all to affirm 
this. The very text of c. 26 requires the observance of the thirty year time 
period for the custom "iuri canonico contraria;" that is, contrary to the 
Code, not merely to a specific law. 

What seems clear, however, if we accept the tacit approval (see com
mentaries to cc. 23, no. 4 and 26, no. 1) ,  is that in the case of the custom 
that produces the "reditus ad leg em scrip tam," the approval of the legisla
tor is much easier and can be presumed. In this case the fulfillment of the 
time period for the consolidation of the usage would not be required (see 
commentary on c. 23, nos. 4-5). 

1. A. VAN HOVE, De consuetudine. De temporis supputatione (Malines-Rome 1933), 
p. 218. Cf. also pp. 164-166. 

2. Cf. R. WEHRLE, De la coutume dans le droit canonique (Paris 1928), p. 417. Also in 
doubt is M. FALCO, Introduzione allo studio del "Codex Juris canonici" (Turin 1925), 
pp. 124-125. 
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2. The revocation of a custom by a contrary law 

This is the most common mechanism for the revocation of a custom. 
The types of abrogation of custom by a subsequent law are very diverse, 
however. The reasons for these basic differences are: a) the territorial 
scope (universal or particular) of the revoked custom; b) the territorial 
scope ( universal or particular) of the revoking law; c) the will ( qualified or 
not) of the revoking law, whose content can simply be contrary to the cus
tom or which can contain more or less explicit clauses of revocation; and 
d) whether the custom that is being revoked is of a privileged custom 
( centennial or immemorial). Obviously, these distinguishing causes are 
not pure alternatives but rather can be mingled and intertwined. Let us 
consider the most significant hypotheses. 

3. The law revoking a universal custom 

The universal law revokes the contrary universal custom, unless the 
custom is centennial or immemorial, because, in these instances, it would 
need to meet the criteria required for the abrogation of these customs. 
The universal law does not have to manifest explicitly, through derogating 
clauses, its intention to revoke the universal custom. It is sufficient that it 
be directly contrary, i .e. , its prescriptions are "incompossibiles"3 with the 
custom. Besides, every universal law can contain revoking formulae. Any 
of the customs, even the less qualified ones (e.g., "non obstante consuetu
dine contraria,") are thought to be competent to revoke the contrary uni
versal custom. Throughout history, the reason that has been given for this 
simple practice of abrogation of universal custom by universal law is very 
simple: it is part of the personalist conception that the canonical system 
has for the issuance and revocation of a norm. The legislator revokes all 
the contrary normative occurrences that he knows of specifically or that 
are presumed to be known by him. It is reasonable to think that the uni
versal legislator knows of universal customs. Thus, he revokes them if he 
issues a contrary law. If he does not preserve them, it is understood that 
he abrogates them. 

4. The law revoking a particular custom 

For the particular customs, c. 28 establishes, as we said before, a 
special regimen. It is not thought that contrary universal law revokes them 
"nisi expressam de iis mentionem faciat." We find ourselves with a regi
men almost parallel to the one on the revocation of particular law (see 

3. A. VAN HOVE, De consuetudine . . .  , cit., p. 2 19. 
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commentary on c.  20, no. 5). The reason for this change could be  found in 
the same notion of the law that we stated before. The Roman Pontiff ( or 
the author of the universal law) can derogate from any universal norma
tive phenomenon because it is understood that he knows it, but "the par
ticular customs and laws ('statuta') , because they are factual and consist 
of an action ('cum sint facti et in facto consistant'), that is, because they 
behave in the same way that actions do, and differently from the written 
norms, which do not need proof), he can probably ignore. Therefore, as 
long as they are reasonable, a new law does not derogate from them at all, 
unless it is expressly indicated by the law itself. "4 This means that the uni
versal law needs to indicate its purpose of derogating the contrary particu
lar custom. It is not enough for the custom to be incompatible with such 
law, nor is it enough that the universal law use a general clause that may 
not in itself encompass the particular custom. 

The question arises as to what is the required formula; in other 
words, what must be understood by the "expressa mentio" of c. 28? The 
question is important, because for "expressa mentio" we can understand 
(see commentary on c. 20) an express derogatory statement that is generi
cally comprehensive ("non obstante quacumque in contrario") or a de
rogative indication that expressly indicates what is being derogated: the 
particular custom. The canonical doctrine and practice, in general, con
sider that a comprehensive indication of derogation, universal or generic, 
of the type "contrariis quibuscumque minime obstantibus" or its deriva
tives is sufficient. 5 There were authors that did not even demand such a 
nuanced clause. 6 But in any case, "nunquam requiritur mentio expressa: 
'non obstante consuetudine etiam particulari' ."7 

But there is also a sector of doctrine that requires more strictness in 
the clauses of derogation ex lege of the particular custom. In this instance, 
the parallel between the revocation of particular law and particular custom 
would be broken. The clause "contrariis quibuslibet" is sufficient to termi
nate a particular law; but it does not appear to be equally sufficient to re
voke a particular custom. "Due to the exp licit will of the supreme 
legislator, which is indubitably manifested in c. 30 [the present c. 28] ,  an 
implicit revocatory clause or an explicitly universal one is probably not 
enough. A more specific clause is required, which explicitly revokes the 
particular customs, such as 'nulla vel non obstante consuetudine contraria, 
etiam particulari' aut 'non obstante jure particulari contrario. "'8 Thus, a 
"clausulam specificam earundem (consuetudinum particularium) explicite 

4. Decretal Licet, Bonifacio VIII (VI I, 2, 1). 
5. Cf. for all, A. VAN HOVE, De consuetudine . . .  , cit. ,  p. 222. 
6. Before the first codification, cf. F.X. WERNZ, Ius decretalium, I, no. 193 (Rome 1898), 

p. 262; afterward, L. RODRIGO, Tractatus de legibus (Santander 1944), pp. 516-517. 
7. A. VAN HOVE, De consuetudine . . .  , cit. , p. 225. 
8. G. MICHIELS, Normae generates iuris canonici, II (Paris-Toumai-Rome 1949), p. 210. In 

agreement with Michiels, Trummer, Claeys Bouuaert-Simenon, Sipos. 
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revocatoriam"9 is required, i .e. not just an explicit formula of revocation 
(which indicates the intention to revoke), but a specific clause of revoca
tion (which denotes what is revoked). 

The distinct formulations of cc. 28 and 30 (the present cc. 20 and 28) 
prompted Michiels to affirm this. In the former, with regard to the revoca
tion of particular law, is the statement: "nisi aliud in iure expresse cavea
tur;" the latter, with regard to the revocation of particular custom, states 
"nisi expressam de iis (lex universalis) mentionem faciat. "10 We fully sup
port his opinion 11 on the revocation of particular customs, but it seems to 
us that there is too little textual difference in the canons not to extend the 
same opinion to the revocation of particular law12 as well. 

Evidently, the clauses of reprobation turn out to be revocatory a for
tiori, although their extension must also be judged by the same criteria: 
they will affect the particular custom only if they mention them expressly. 

It would also be profitable to mention another consideration of the 
text of c .  28. The canon says that the universal law does not revoke partic
ular customs if it does not indicate so. This formulation differs from the 
text of c. 30 of the CJC/1917. At that time, the canon did not speak of uni
versal law, but of "general law," and this would have led one to believe that 
it was correct to allow this formula to include the relatively general laws. 
In other words, though it did not necessarily extend "ubique terrarum," it 
did have a broader territorial scope than the custom that was contrary. 
That doubt no longer exists. Particular law, although it is of broader terri
torial scope than the custom (and in that sense, less particular), does not 
need an explicit and specific indication to abrogate the customary particu
lar law to which it is contrary. Nor is this clause needed in the pontifical 
particular laws or the particular norms issued by the Holy See. 13 

9. Ibid., p. 2 1 1 .  
10. Therefore, perhaps the statement of CARRI6N can be accepted, in the sense that the 

generic formula which revokes "consuetudinibus contrariis etiam specialissima mentione 
dignis" is also capable of abrogating particular custom and even centennial custom: cf. 
J.M. PINERO CARRI6N, La law de la Iglesia, I (Madrid 1985), p. 146. 

1 1 .  Also partially supported by other authors of the commentary on the current Code: cf. 
H.  SOCHA, in K. L0DICKE (ed.), Miinsterischer Kommentar zum Codex Juris Canonici 
(Essen 1985ff), 28/4-5, no. 14. In that same note can be found a list of formulae capable of 
revoking particular custom. 

12. We have dealt with the clauses of revocation and explained our doubts about an 
excessively schematic use of them, in J. OTADUY, "La relaci6n entre el universal Jaw and el 
particular," in Ius Canonicum 60 (1990), pp. 485-492. 

13. For an understanding of these norms, cf. J. TRASERRA, "La legislaci6n particular 'contra 
ius,"' in Revista catalana de Teologia 12 (1987), pp. 181-190. 
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5. The law revoking a centenary or immemorial custom 

There is little need to discuss again these types of customs, which 
we have already said are privileged. The entire technical system of revoca
tion used to abrogate particular customs by the universal law is equally 
applicable here. The doctrine, however, is perfectly clear about the specif
ically expressed mention that is required in this case: the new law (univer
sal or particular) must indicate that it revokes also the centennial and 
immemorial customs. The seemingly all-encompassing clauses, of the type 
"contrariis quibuslibet minime obstantibus," therefore would not be suf
ficient. 

The immemorial custom does not require a greater "diuturnitas" 
than is required for the centennial custom. "An immemorial custom is 
proven by at least two concordant witnesses who testify that, since pu
berty and at least for forty years, they have faithfully observed that cus
tom, and that they have heard from their elders that it was always 
observed, without ever having heard or seen anything contrary to it. "14 

6. The author of the law revoking a custom 

Who is the legislator with the competence to revoke the custom 
through a law? It is one thing to say that the general requirements based 
on a law can be the cause of revocation, and something else to say that the 
author of the law (the legislator) is competent. Not all the active subjects 
of particular legislation have the same scope, and the particular customs 
also affect areas of very different extent. 

We must refer again to c. 135 § 2, whose last clause observes that the 
inferior legislator cannot issue a law contrary to the law of a superior 
rank. The text can be read to ref er also to written norms that are not prop
erly laws (a particular legislator cannot issue a law, for instance, against 
an executory decree issued by a dicastery of the Roman Curia). Yet, it can 
have the same meaning regarding custom. The custom can be, with re
spect to the particular law, the law of superior rank. Thus it is understood 
to be beyond the power of the particular legislator to issue a law revoking 
a universal custom contrary to the law, if that custom has already become 
a norm through the observance of the time periods established by the law. 

Less certain is whether an inferior particular legislator (a diocesan 
bishop, for instance) can issue a law which revokes a custom introduced 
by a community of larger scope than his own territorial jurisdiction which 
is contrary to the law of a particular legislator of superior rank ( e.g., a pro-

14. A. VAN HOVE, De consuetudine . . .  , cit., pp. 236-237; this is based on a decision of the 
Rota: AAS 12 (1920), pp. 134-135. 
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vincial or plenary synod, or a bishops' conference within its normative 
competence). The authors tend to affirm this possibility, 15 although with 
reservations and warnings about the many limitations that exist. In reality, 
there are not very many convincing reasons to affirm this. If the custom is 
perfect, it is a law of superior rank and it can be revoked only by the one 
who issued the law. 

It is evident also that all particular legislators have a right-duty that 
they cannot be released from exercising, to see to it that the universal dis
cipline of the Church is observed ( c. 392). That right and duty give the leg
islator the ability to intervene in anything pertaining to the consolidation 
of the usages in his own ecclesiastical jurisdiction. He can deny his con
sent, and if that rejection is reasonable and juridically valid, then the cus
tom, in our opinion, cannot be consolidated . This, however, is not the 
revocation of a consolidated consuetudo iuris. On the contrary, we are re
ferring, as will be seen, to the instance in which the community introduc
ing a custom is beyond the jurisdiction of the legislator. Of course, any 
particular legislator can revoke customs that are contrary to the universal 
law (or contrary to a particular law of greater rank) if the community in
troducing the custom is a social group that is, in an adequate proportion, 
under the power of the legislator that is carrying out the abrogation . More
over, the legislator is always competent to revoke extralegal customs as 
well. 

It is absurd to assert the consent of the law ( effected through a uni
versal law, i .e . ,  through cc. 23-28) to custom in order to affirm that any 
custom, including the particular, enjoys pontifical status or is invested 
with the rank of universal law. 16 Consequently, any possibility of revoking 
custom, even particular custom, has been removed from the particular 
legislators . The particular custom always remains within the jurisdictional 
orbit of the competent legislator. 

15. Cf. ,  e.g. , A. VAN HOVE, De consuetudine . . .  , cit., pp. 228-230 . 
16. Among others, it is affirmed by A. Toso, Ad Codicem juris canonici commentaria 

minora, Lib. I (Rome 1921), pp. 81-82. A majority of the doctrine disagrees: cf. A. VAN HOVE, 
De consuetudine . . .  , cit. , p. 227 and G. MICHIELS, Normae generates iuris canonici, II (Paris
Toumai-Rome 1949), p . 215. 
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TITULUS III 

De decretis generalibus et de instructionibus 

TITLE III 
General Decrees and Instructions 

------- INTRODUCTION ------

Maria Jose Ci<iurriz 

The CIC contains many canonical innovations with respect to the 
CJC/1917, among which is one that concerns the theme of the general dis
positions of the ecclesiastical administration. This subject, which occu
pies title III of book I, is, in fact, completely new. The importance of this 
innovation is evident when one bears in mind that if the doctrine prior to 
1983-which worked within the framework of the CJC/1917-had ana
lyzed the bases of a possible development of administrative law in the 
Church, it would not have conceived of the appearance of new legislation 
to clarify the theme of the authority of the administrative bodies along the 
lines of title III of book I CJC. 1 As Delgado del Rio has affirmed, "it is 
frankly difficult to determine the faculties of these departments [the au
thor is referring to the central administrative departments of the Church] 
in the normative material. In order to be able to organize this material co
herently, it is an indispensable requisite to have a clear idea of the legisla
tive bodies in the Church and of the principle of normative hierarchy. Both 
points present, for one reason or another, a great many difficulties in the 
canonical system. "2 

Title III of book I is a brief title, comprising only six canons, but it 
possesses, despite its brevity, a high juridical value, in as much as it at
tempts to solve a problem that directly touches upon juridical certainty 
within ecclesiastical society : the problem of the difficult demarcation be-

1. Cf. in this regard P. LOMBARDiA, "Estructura del ordenamiento can6nico," in Derecho 
Canonico (Pamplona 1975), pp. 215-218; J.A. SOUTO, "Sugerencias para una vision actual del 
Derecho Administrativo can6nico,"  in Ius Canonicum 5 ( 1 965) , pp.  139 ,  with the 
bibliography cited by the two authors. 

2. G. DELGADO, La Curia Romana. El gobierno central de la Iglesia (Pamplona 1973), 
p. 46. 
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tween acts issued in virtue of legislative authority and those generated by 
executive authority, when the latter are general prescriptions or adminis
trative acts of a normative nature.3 

The embodiment of the principle of distinction of powers in a posi
tive legal provision first appears in the juridical system in c. 335 CJC/1917, 
which established the episcopal powers. Since the establishment of this 
principle, canonists have been preoccupied with the desire to discover 
formulae that, with respect to the concentration of the power of gover
nance in the Roman Pontiff and the bishops, were compatible with the 
specialization or separation of the scope of the competencies attributed to 
the different dicasteries of the Roman Curia and the diverse offices of the 
diocesan curiae. 

As Lombardia wrote while the CJC/1917  was still in force, and in 
spite of the fact that that Codex already mentioned the distinction of pow
ers in the aforementioned canon, "the doctrine of the division of powers is 
not applicable to canon law, not even with the nuances with which it is 
used nowadays by some sectors of the juridical doctrine. Hence the im
possibility of identifying the administrative act as an exercise of the ad
ministrative power in the Church. Nevertheless, as Souto has emphasized, 
for the study of the juridical regimen of administrative activity in the 
Church, it is not a matter of asking whether there is a division of powers in 
the Church, but simply of bearing in mind the fact that there is an ecclesi
astical administration, since 'where there is an administration, there obvi
ously will be an Administrative law'; that is, a regimen of the j uridical 
relationships in which the ecclesiastical Administration is involved. "4 

Under the assumption that there was no division of powers in the 
Church, canonical science-confronted by the obvious reality of the exist
ence of legislative, executive, and judicial powers-contrived technical 
formulae like the one offered, for example, by Maldonado, who attempts 
to reconcile the two positions, the one denying the division of powers and 
the other confirming the reality of the differentiation of functions: "The 
governance of the ecclesiastical community requires distinct classes of ac
tivities in the exercise of the public power, the power of governance, exer
cised by authority. In contrast to civil law, one cannot imagine here a 
division of powers, since that power is unitary and held by the same basic 
officers for its diverse aspects, and in addition, the guarantee which is 
sought in the political order by means of this division is not necessary in 
the Church; on the other hand, it is indeed possible to distinguish some dif
ferent functions that suppose distinct manners of acting in their respective 
exercise. These are the legislative, administrative, and judicial functions, 

3. "In current canon Law, it is difficult to distinguish the law from the administrative act
norm, which generates remarkable deficiencies of formalization, with the consequent 
juridical uncertainty" (P. LOMBARDiA, "Estructura del ordenamiento . . .  ," cit., p. 217) .  

4 .  P. LOMBARDiA, "Estructura del ordenamiento . . .  ," cit., p .  215. 
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which summarize the manners in which the activity of governance is man
ifested. "5 

It is true that all efforts to reconcile these positions were directed 
more toward solving specific problems as they arose over time than they 
were toward constructing an approach based on the clear delineation of 
the distinct functions characteristic of ecclesiastical governance. Accord
ingly, in order to evaluate the extent of the reform which-without much 
success-was meant to be introduced in title III of book I, we must review 
the antecedents of the theme and the juridical and doctrinal process of the 
new norms. 

In promulgating the CIC, the new doctrine affirmed that "this title, 
completely new as regards the CJC/19 17, is one of the most important 
achievements of the revision work and is intended to fulfill the objective, 
expressed in the Guiding Principles, of helping to distinguish the differ
ent functions in Church governance . Indeed, cc. 29-34 attempt to estab
lish a demarcation between the law and normative administrative acts or 
general provisions issued by authorities with executive power."6 Lom
bardfa-the author of the words just quoted-is referring to the Guiding 
Principles prepared by the Code Commission and approved by the 1967 
Synod of Bishops. 7 The criterion adopted-in the seventh of these Princi
ples-was that "the diverse functions of ecclesiastical power, namely: leg
islative, administrative, and judicial, shall be clearly distinguished. "8 

Clearly, there is some distance separating these Principles from the 
thesis set forth only a short time later by the doctrine (Maldonado, Lom
bardia, etc.) mentioned previously. An interesting point of view comes 
from Bernardez, who, in analyzing c. 135 and its division of the power of 
governance into legislative, executive, and judicial power, comments that 
"the distinction of these three powers does not mean that the principle of 
the division of powers prevails in canonical law. On the contrary, what 
prevails is the principle of the plenitude of the power of governance (plen
itudo potestatis), since this is a unitary concept that encompasses any so
cial or j uridical power which is exercised in the Church so that its 
members may attain their ends within a just social order. "9 

What is important is not that the authors demonstrated that the divi
sion of powers was not acknowledged in the Church, but rather that the 
doctrine maintained that it was not even necessary, and that the juridical 
guarantees supported by this division were unnecessary. In stark contrast 
to this thesis, the doctrine itself shifted to defending the necessity of the 

5. J. MALDONADO, Curso de Derecho Canonico parajuristas civiles (Madrid 1967), p. 100. 
6. P. LOMBARDfA, commentary on tit. III of book I, in Pamplona Com. 
7. Cf. P. LOMBARDiA, commentary on tit. I of book I, in Pamplona Com. 
8. Cf. Comm. 1 (1969), p. 83. 
9. A. BERNARDEZ, Parte general de Derecho can6nico (Madrid 1990), p. 103. 
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distinction-expounded in different ways-precisely with a view to ob
taining just conditions of sufficient juridical certainty. 10 

Such a distinction is not easy in canon law. The power of ecclesiasti
cal governance, as the doctrine has emphasized, is "one and indivisible; 
however, it is susceptible to a material or substantive classification in rela
tion to its object"; thus "the following can be distinguished: a) a legislative 
function . . .  ; b) ajurisdictional function (strictly speaking) . . .  ; c) an admin
istrative function, which is often given less appropriate names, such as 
'executive function'."11  This classic distinction, proposed by Montesquieu 
and universally accepted, has certainly proven useful within the context 
of the Church with regard to the delineation of functions in the power of 
governance. Indeed, not only is it likely to be accepted, its acceptance is 
quite appropriate for many reasons, which the doctrine has had no choice 
but to acknowledge.12 

The distinction appears for the first time in the first Schema de Con
s titutione Ecclesiae of the First Vatican Council. Subsequently, it was 
used by Leo XIII in the encyclicals Immortale Dei and Satis cognitum.13 

It also appeared in a legal provision in the CJC/1917 (c. 335 § 1), which 
used it in describing the power that bishops possess in their dioceses.14 

Yet, even if the division of powers has not only proven very useful in 
the context of civil society, but has also been the object of a relatively easy 
institutional embodiment, the situation of the Church needs to be treated 
differently. In the Church, all the powers are concentrated in the Supreme 
Pontiff and in the bishops; the distinction of legislative, executive, and ju
dicial functions can only be achieved by means of a distinction in the ma
terial object of the exercise of each of the jurisdictional activities 
performed by the bodies that possess them by divine law. It is not possible 
to effect a distinction of bodies analogous to the parliaments, govern
ments, and tribunals that are found in the modern state. In that sense, the 

10. Cf., for all, P. L0MBARDfA, commentary on tit. I of book I, in Pamplona Com. Tit. III is "a 
short title, composed of 6 canons, but it is juridically very important because it attempts to 
solve a long-standing problem which has posed a serious risk to juridical certainty in the 
Church" (M.J. CIAURRIZ, "Las disposiciones generales de la Administraci6n eclesiastica," in 
Le nouveau Code de Droit  Canonique. Actes du V" Congres international de droit 
canonique (Ottawa 1986), p. 213). 

11 .  V. DEL GIUDICE, Nociones de Derecho Canonico, (Spanish translation and notes by 
P. Lombardfa) (Pamplona 1955), p .  74. 

12. Cf. J.I. ARRIETA, "El Pueblo de Dios," in Manual de Derecho Canonico (Pamplona 
1988), pp. 138-139, and A. VIANA, "El Reglamento general de la Curia Romana (February 4, 
1992). Aspectos generales y regulaci6n de las aprobaciones pontificias en forma especifica," 
in Ius Canonicum 64 (1992), pp. 512-513. 

13. Respectively, December 1, 1885, in AAS 16 (1885-86), pp. 162ff; June 29, 1896, in AAS 
28 (1895-96), pp. 709ff. 

14. CIC/1917, c. 335 § 1: "Ius ipsis et officium est gubernandi dioecesim tum in 
spiritualibus tum in temporalibus cum potestate legislativa, iudiciaria, coactiva ad normam 
sacrorum canonum exercenda." 
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pope holds the supreme power in the Church-legislative, administrative, 
and judicial powers-and it is not possible for him, by means of any form 
or formula, to divest himself of any of them such that they are assumed by 
another body or person in his stead. He can indeed delegate the exercise 
of any of them, 15 but always under his control, to the extent and for the 
cases that he desires, and without depriving himself of the power that he 
may have delegated regularly or for a specific case . 16 The problem that 
title III of book I attempts to resolve is rooted precisely in this situation. 

The distinction of these functions, even though it has not been able 
to affect the fact that all of them are held by the Roman Pontiff, has given 
rise to a model of organization of the Church in which the different bodies 
that work together with the pope-or with the bishops at the diocesan 
level-receive powers that are necessarily administrative or judicial in na
ture. The legislative power is reserved to those who, by divine law, pos
sess the status of legislators in the Church. Thus, in what concerns the 
Supreme Pontiff, the Roman Curia-which directly assists him in the exer
cise of the supreme functions of governance-is divided into administra
tive bodies ( essentially the so-called congregations) and judicial bodies 
(the tribunals). For his part, the pope is, together with the College of Bish
ops, 17 the supreme legislator for the whole Church. 

Until the sixteenth century, the functions of governance of the 
Roman Pontiffs were exercised through different bodies that worked de 
facto in the diverse jurisdictional areas in the manner of papal secretari
ats. The reform of the ecclesiastical administration carried out by Sixtus 
V18 marks the beginning in its modern form of what we call the Roman Cu
ria, "a group of bodies of which the Pope ordinarily makes use for the ex
ercise of his primatial function, that of Pastor of the whole Church, which 
by divine law rests with him," 19 or in the words of c .  360 CIC, through 
which "the Roman Pontiff usually conducts the business of the universal 
Church," and which "acts in his name and with his authority. " 

Civil administrative doctrine has recognized that the reorganization 
of the central government of the Church carried out by Sixtus V consti
tutes a precedent of the administrative organization of the modern state, 
the Holy See having been the first to substitute a functional structure that 

15. "It is true that the Roman Pontiff has normative faculties for the whole Church. But the 
exercise of this function does not necessarily have to be carried out by him. Decentralization 
is possible. Even reserving to the Pope the promulgation of fundamental legislation and the 
sanction of ordinary laws, there are still bits of normative activity that can be attributed to 
different organs" (G. DELGADO, La Curia Romana ... , cit., p. 46). 

16. Cf. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), 
p. 277. 

17. Cf. J.L. GUTIERREZ, "Organizaci6n jerarquica de la Iglesia," in Manual de Derecho 
Canonico, cit., pp. 296-304; J. HERVADA, Elementos de Derecho . . .  , cit., p. 283. 
18. Through the Const. Immensa Aeterni Dei, of January 22, 1588. 
19. J. L. GUTIERREZ, "Organizaci6n jerarquica de la Iglesia," cit., p. 311 .  
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was nimble and efficient for a system of governance that until then had 
been typical both of the Church and of the medieval monarchies. 

The devolution of functions on the Roman Curia carried out by Six
tus V did not, of course, suppose either the granting of the exercise of the 
legislative power, or the renunciation of the personal involvement of the 
Pontiff in the resolution of the gravest questions committed to the curial 
bodies. 20 As the doctrine has recalled, the Constitution "established the 
personal involvement of the Pope in the most important matters handled 
by the Roman Congregations. "21  This precept did not suppose mere ad
ministrative control of the curial decisions by the Pontiff; it meant that the 
pope, through his personal involvement, could grant normative value to a 
decision that was of itself merely administrative, thus lending his legisla
tive power to the curial decision and altering the former law through the 
approval of a derogating norm. 

The problem, then, of describing the power of the congregations did 
not arise in cases of pontifical approval of their decisions but would inevi
tably come up eventually-centuries later, after the distinction of powers 
came about at the beginning of the eighteenth century-once the decen
tralization of functions began to appear in the twentieth century in the 
area of Church governance. 

The lack of precision regarding the distinction of powers and func
tions gave rise to countless conflicts among the different curial bodies 
during the centuries between Sixtus V and St. Pius X. 22 Indeed, even the 
executive and judicial powers appeared to be confused; the congregations 
acted as true tribunals, and the delineation of competencies was very far 
from reaching-even among the congregations themselves-a minimal 
level of clarity, just as neither was there a real hierarchy of norms. 23 

As a result of this confusion, the reform of Sixtus V raised the ques
tion, among others, of what powers belonged de facto and de iure to the 
different curial bodies, and whether the Roman congregations were capa
ble of legislating-thereby altering-the previous law, and of resolving 
contentious processes through jurisdictional procedure. 

The new reform of the Roman Curia carried out by St. Pius X through 
the Constitution Sapienti consilio24 intended to clarify the competence 
of the different dicasteries by attributing exclusively administrative 

20. Cf. A. ALONSO LOBO, "De la Curia Romana," in M. CABREROS DE ANTA-A. ALONSO LOBO-S. 
ALONSO MORAN, Comentarios al C6digo de Derecho Canonico, I (Madrid 1963), pp. 577-580. 

21. A. VIANA, "El Reglamento General de la Curia Romana . . .  ," cit., p. 510. 
22. Cf. M.J. CIAURRIZ, "Las disposiciones generales . . .  ," cit., pp. 214-220. 
23. Cf. M.J. CIAURRIZ, "Las disposiciones generales . . .  ," cit., p. 215, as well as the 

bibliography cited therein, especially N. DEL RE, La Curia Romana: lineamenti storico
giuridici (Rome 1970), pp. 6 and 38; M. FALCO, Introduzione allo studio del 'Codex Juris 
Canonici' (Turin 1925), pp. 77-79. 
24. June 29, 1908, in AAS l (1909), pp. 7-19. 
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functions to the congregations, 25 but it did not resolve the problem that 
stemmed from direct pontifical involvement in the decisions of the dicast
eries on the most important matters decided by them. The new Constitu
tion does aim at introducing in the law of the Church the technique of the 
distinction of functions, at least to an extent sufficient to encourage the 
doctrine to search for criteria by which to differentiate them, starting from 
their concentration in the pope and his delegations in favor of the different 
bodies-congregations, offices, and tribunals-of the Curia. 

Consequently, even though the doctrine also did not raise the issue 
directly, the theme of the participation of the congregations in the legisla
tive power survives, over and above the attribution to them of administra
tive functions only. 

The promulgation of the CJC/1917 did not assume in itself an innova
tion in this regard. No prescription of that supreme legal corpus deter
mined what would appear later in title III  of book I of the Cle. On 
September 15, 1917, however, Benedict XV promulgated the first text that 
was to incorporate into the canonical system the beginnings of a sensitiv
ity to the issue of the extension of the functions of the curial dicasteries 
beyond their administrative competencies. We are referring to the Motu 
proprio Cum iuris canonici, by which a commission for the authentic in
terpretation of the new Code was instituted.26 With this Motu proprio, 
"Benedict XV meant to assure the stability of the legal corpus by regulat
ing the possible normative activity contra Codicem of the congrega
tions. "27 To this end, the pope established that the congregations were not 
to issue new general decrees unless grave needs of the universal Church 
required it. On the contrary, the charge of the congregations was to see 
that the Code was observed religiously, and likewise to issue instruc
ciones that gave greater light and efficacy to the precepts of the Code, and 
to constitute clarifications and complements to the content of the canons 
themselves. 28 

Apart from these instrucciones, the congregations certainly can 
issue general decrees when the needs of the Church require it, as men
tioned previously. In this case, no. III of the Motu proprio indicated the se
ries of requisites that had to be fulfilled, thus establishing the following 
complicated procedure: if the general decrees do not conflict with the pre
cepts of the Code, there is not a problem; if they do conflict, the pope 
must be advised of this fact, so that he may give his approval to the inno
vative decree. Once papal approval has been obtained, and assuming that 

25. Only the SCHO retained the possibility of resolving contentious processes, given the 
special nature of its competencies: cf. N. DEL RE, La Curia Romana . . .  , cit. (Rome 1970), p. 6. 
26. In AAS 9 ( 1971), pp. 483-484. The mp was inserted in the official edition of the CIC/ 

1917: cf. Codex Juris canonici Pii X Pontificis Maximi iussu digestus Benedicti Papae XV 
auctoritate promulgatus (Rome 1917), pp. XL-XLI. 
27. A. VIANA, "El reglamento general de la Curia Romana . . .  ," cit., p. 511 .  
28. MP Cum iuris canonici, cit., no. II. 
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a modification of the Codex is in fact necessary, there is a complex system 
for modifying the contradicted ( derogated) canon or canons or for insert
ing into the Code the new canons that have been made necessary. 29 

These complications demonstrate that the Motu proprio was in actu
ality establishing a system of modification for the Code based on the ini
tiative of a dicastery, but decided by the supreme legislator who is the 
author of the corpus of the Code itself. 

In summary, the initiative of introducing any modification into the 
Codex can come either from the Pontiff himself or from the Roman Curia, 
but in either case, the decision rests with the pope, who expresses that de
cision himself through a law proper or through the general decree issued 
with his approval by the dicastery. This procedure does give rise to the 
question of the type of power with which the dicastery acts in the case 
contemplated in the Motu proprio. 

This issue did not cause serious doctrinal disquiet at the time, above 
all because the system established by Benedict XV lacked efficacy in prac
tice. The congregations issued not general decrees, but simple instruc
tions that contravened the norms of the Code; they did not observe the 
precepts of the aforementioned Motu proprio for general decrees. These 
documents attained validity and efficacy opposite the CJC/19 17, thereby 
derogating some of its precepts de facto. 30 It is indisputable that the popes 
knew this and permitted it; thereby obviating the legal procedure estab
lished so that a Congregation could modify the Codex. Thus the congrega
tions exercised legislative power with the consent of the Pontiff. A crisis 
was then created by the distinction of functions, a distinction that Bene
dict XV had cautiously wished to affirm, not in the Code where perhaps it 
might have attained its objective, but in a lesser document that was sys
tematically ignored by the Holy See itself and interpreted in a confused 
manner by the doctrine. 31  

With this history in mind, it becomes legitimate to doubt the will of 
the supreme ecclesiastical authority and the Roman Curia to accept so 
completely the distinction and decentralization of functions in the canoni
cal system: limiting the faculties of the congregations to the administra
tive sphere and the tribunals to the judicial while reserving the legislative 
power over the universal Church to the supreme legislator. "In posing the 
problem thus ," affirms Rincon-Perez, "it seems to be taken for granted 

29. Pursuant to no. III of the mp Cum Juris canonici-which contains the procedure 
referenced above-A. VIANA, "El Reglamento general . . .  ," cit., p. 511 .  

30. Cf. M.J. CIAURRIZ, "Las disposiciones generales . . .  ," cit., pp. 216-218; A. VIANA, "El 
Reglamento general . . .  ," cit., pp. 510-511. 
31. Cf. P. CIPROTTI, "Le nuove norme per i processi di nullita," in Rasegna di morale e 

diritto 2 (1937), p. 44; F. CAPPELLO, Tractatus canonico-moralis de sacramentis, V (Turin 
1961), p. 806; G. ToRRE, Processus matrimonialis (Naples 1956), pp. 3-4; M. GORINO-CAUSA, 
Sui regolamenti in diritto canonico (Turin 1954), pp. 103-106. 
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that the principle of juridical certainty is sometimes violated in the 
Church, when it comes to making norms . . .  One oft-repeated fact is that of 
the promulgation of dispositions of a secondary nature, or which in theory 
have a rank inferior to the law, in that they are issued by hierarchically in
ferior organs, but which de facto have the force of ordinary law, and hence 
can be derogated. This fact inevitably entails uncertainty, although there 
has been an attempt to mitigate it by the expedient of considering these 
dispositions as pontifical, because they are approved in forrna specifica 
by the Pope. "32 

This crisis of canon law, which through an obvious error of interpre
tation of the pontifical will and of ecclesial needs was extended throughout 
the Church as a result of the announcement of the revision of the CJC/1917 
made by John XXIII and the meeting of the Second Vatican Council, aggra
vated this situation. The error arose from reflecting that a Code in the pro
cess of being revised was without value. The documents conflicting with 
the supreme legal corpus had increased in frequency in the Curia itself, en
tering into force by means of formulae of pontifical approval that were as 
imprecise as they were habitual. 33 What cannot be doubted is the pontifical 
acquiescence in this acquisition of normative efficacy on the part of numer
ous precepts contra Codicem issued by the Roman congregations. 

It is obvious that the pope can modify the norms of the Code and in
novate to whatever extent he deems opportune the universal system of 
the Church. What we are identifying as a problem is not the underlying is
sue, but the formal one, the imprecision of the procedures for making 
norms and the disorder that to a certain extent characterized legislative 
activity in the period between 1917 and 1983, especially between 1959-
the year of the summons to Vatican II and the announcement of the revi
sion of the CJC/1917-and the promulgation of the CIC in January of 1983. 

The efficacious instrument of this disorder was precisely the legisla
tive activity of the congregations and the other curial bodies. They were 
based "in practice which became habitual" on the papal approval of their 
decisions, without keeping in mind the level of the decisions or a regular 
procedure for obtaining that approval and manifesting it. 

The need to bring this state of affairs to an end was made clear to the 
Holy See itself and to the universal Church when the Second Vatican 
Council requested an efficacious structural reform of the Roman Curia. 34 

32. T. RINC6N-PEREZ, "Actos normativos de caracter administrativo," in La Norma en el 
Derecho Canonico. Actas del III"'. Congreso Internacional de Derecho Canonico (Pamplona 
1979), pp. 960-961. 
33. Cf. M.J. CrAuRRIZ, "Las disposiciones generales . . .  ," cit., p. 218; J. OTADUY, Un exponente 

de la legislacion postconciliar; los directorios de la Santa Sede (Pamplona 1980), pp. 176-
179. 
34. Particularly in CD, analyzed in this respect by J.A. SOUTO, "La reforma de la Curia 

romana," in Ius Canonicum 8 (1968), pp. 548-549. 
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Also, in 1967, the Synod of Bishops approved certain guiding principles 
that were to inspire the reform of the CJC/191 7; among them was no. 7, 
which requested a clear distinction of the diverse functions-legislative, 
administrative, and judicial-of the ecclesiastical power, in which the 
bodies charged with exercising each one of them were to be clearly de
fined. 35 As the doctrine has stated, it was already "urgent to move toward 
canonical formulae that distinguished properly between the pontifical leg
islative power and the administrative power of the congregations, with the 
aim of achieving a central governance that was more ordered and more 
sensitive to the situations of the addressees of the norms. In short, what 
was proposed was a suitable formulation of the principle of distinction 
(not separation) of powers in the exercise of the central govemance."36 In 
the final analysis, what was at stake was the principle of juridical cer
tainty, to which the Church could not appear insensitive, especially in the 
changed circumstances of the times. 

Although both the Synod of Bishops and the Code Commission37 ex
pressed a will that was favorable to the definition of the functions of the 
congregations, the content of the Constitution Regimini Ecclesiae Uni
versae, issued by Paul VI on August 15, 1967,38 was simultaneously work
ing in the opposite direction. The new legal text regulated the functioning 
of the Roman Curia and introduced an important innovation in the canoni
cal system: the peculiar establishment of the judicial control of adminis
trative acts, entrusted to the Apostolic Signatura. This innovation signified 
a surprising step backward for the definition of the functions of the ad
ministrative bodies of the Roman Curia. 39 Instead of attempting to secure 
what had not been achieved in the 1917 Motu proprio Cum Juris Canon
ici, along lines that both the Synod of Bishops and the Secretary of the 
Code Commission had clearly pointed, the new Constitution increased the 
number of cases of pontifical involvement in the approval of the decisions 
of the dicasteries. Paul VI "expressed with a clause of broad formulation 
the need for the decisions of the dicasteries to be approved by the Pope, 
without distinguishing the relative importance of the matters: 'insuper de
cisiones quaevis pontificia approbatione indigent', indicated art. 136 of the 
Constitution. The only exceptions contemplated in this article had already 
been established by the const. Sapienti consilio . . .  namely, the decisions 
adopted by the Heads of the Dicasteries with a special mandate and the 
judgments of the pontifical Tribunals."40 

35. Cf. Comm. 1 (1969), p. 83. 
36. A. VIANA, "El Reglamento general . . .  ," cit., p. 513. 
37. On the statements of the Secretary of the Code Commission in this regard, cf. A. VIANA, 

"El Reglamento general . . .  ," cit., p. 513. 
38. There is an exhaustive study of the reform of the Curia by Paul VI in G. DELGADO, La 

Curia Romana .. .  , cit., passim. 
39. Cf. J.A. SOUTO, "La reforma de la Curia romana," cit., pp. 547-568. 
40. A. VIANA, "El Reglamento general . . .  ," cit., p. 514. 
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It is true that the papal approval had been present de facto in the cu
rial documents, and so in actuality the aforementioned article 136 did not 
modify the habitual practice; but there can be no doubt that it reinforced it 
rather than attempting to correct it by adding the force of a requisite es
tablished by a normative text to its de facto frequency. 

Taking into account the situation prior to 1983, the validity of the 
aforementioned thesis-that title III of book I supposes a notable innova
tion in the regimen of attribution of powers in the canonical system to the 
dicasteries of the Roman Curia-becomes clear. 41 Its content points to a 
clear definition of functions, leaving the executive power reserved to the 
congregations and bodies of the Curia-apart from the tribunals, which 
hold the judicial power-while "there is no basis in the CIC for the ordi
nary legislative power of the Roman Curia. "42 

Such is the situation that follows from the strict content of the CIC, 
starting from cc. 29-34 together with canons 135 and 360. 

Canon 135 also constitutes an important innovation that responds to 
the need-demonstrated, as we have seen, by the Synod of Bishops-for 
the legislative, judicial, and administrative functions in the Church to be 
distinguished. To that end, c. 135 § 1 declares that "The power of gover
nance is divided into legislative, executive, and judicial power. " Paragraph 
2 of the same canon establishes precisely that the legislative power cannot 
be delegated, a precept that naturally cannot affect-and this is deduced 
directly from the text of the canon-the supreme legislator. 43 

Although the capacity of the pope to delegate in relation to his legis
lative power is obvious, the presence in the CIC of this c. 135 now sup
poses a clear will to distribute the functions within the power of 
governance. As the doctrine has not ceased to point out, "the regulation of 
the normative capacity of the dicasteries of the Roman Curia in the CIC is 
contained first and foremost in the principle of the distinction of powers 
formulated in a general manner inc. 135 § 1."44 

Nevertheless, while framing the canons contained in title III of book 
I, it is necessary to refer also to c. 360. This canon definitively remits the 
reorganization of the Curia and the distribution of competencies in it to a 
special law still to come (which has now been promulgated) that was to 
develop the principles contained in the CI c. In the same vein, it is interest
ing to observe that the CIC-distinguishing itself in this regard from the 

41. "Title III of book I of the new Code of Canon Law constitutes an innovation as regards 
the legal corpus of 1917. Its content is an application of the principle of the distinction of 
functions" (P. LOMBARDiA, Lecciones de Derecho Canonico (Madrid 1984), p. 161). 
42. A. VIANA, "El Reglamento general . . .  ," cit. , p. 514 . 
43. Cf. J.I. ARRIETA, commentary on c. 135, in Parnplona Com. 
44. A. VIANA, "El Reglamento general . . .  ," cit. ,  p. 514 . 
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CJC/1917, whose c. 242 was limited to pointing out that the Roman Curia 
was composed of congregations, tribunals, and offices-indicates in 
c. 360 that it is through the Roman Curia that the Supreme Pontiff "usually 
conducts the business of the universal Church," and that the Curia "acts in 
his name and with his authority. "45 

The presupposition of the CIC is that the unitary power of gover
nance in the Church is divided into three powers: the legislative power, 
which the pope can delegate; the executive power of the congregations, 
which is received through a pontifical delegation of legislative power; and 
the judicial power, which is also delegated to the tribunals by the pope. 
This possibility is foreseen and is to be governed by the provisions of the 
canons that comprise title III of book I; and the matter was to be regulated 
with greater specificity in the special law of the Roman Curia that was to 
follow later. 

This whole construction, doctrinal and technical at once, was going 
to depend, by virtue of c. 360, on the sensitivity shown by the subsequent 
special law of the Curia, announced in the CIC, to the effort of the legisla
tor in cc. 29-34 to limit the competence of the congregations to the admin
istrative sphere. With sharp intuition, Lombardia sensed the need "to point 
out that these canons [he is ref erring to those contained in title III of book 
I ]  would lose much of their effectiveness in practice if the authorities with 
legislative power were to countersign the general executive provisions of 
the administrative organs. In order to avoid situations which have, in the 
past, given rise to serious breaches of juridical certainty, it would have 
been advisable, in norms regarding the Roman Curia, to establish a princi
ple according to which dicasteries would assume full responsibility for the 
provisions they issue, and would be expressly prohibited from submitting 
them to the Roman Pontiff for approval. "46 

The author of this quote was personally involved as a consulter in 
the preparation of cc. 29-34 of the CIC; the foregoing words read like a de
fense of the legislative line indicated in those canons. The problem lies in 
knowing whether there was true knowledge of what these canons as
sumed and required and, at the same time, a true will to take up the line in
dicated by them, so that the promised future legislation-the present 
Apostolic Constitution Pastor Bonus-would become consistent with the 
innovation in the canonical system. 

No previous text had discussed defining the executive character of 
the decisions of the dicasteries in such a decisive form; the Motu proprio 
Cum Juris Canonici of Benedict XV constitutes the only precedent. The 

45. "The Roman Curia, then, is a group of bodies of which the Pope ordinarily makes use 
for the exercise of his primatial function, that o f  Pastor of the whole Church" 
(J.L. GUTIERREZ, "Organizaci6n jerarquica . . .  ," cit., p. 311). 
46. P. LOMBARDiA, commentary on tit. III of book I, in Pamplona Com. 
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unlucky career of this text will repeat itself in the case of cc. 29-34 of the 
CIC if the special law of the Curia should later demonstrate the same in
sensitivity to the problem highlighted by Lombardfa as has hitherto been 
demonstrated by the different bodies of the central governance of the 
Church (see on this issue, the commentary on each of the relevant can
ons). 
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Decreta generalia, quibus a legislatore competenti pro 
communitate legis recipiendae capaci communia feruntur 
praescripta, proprie sunt leges et reguntur praescriptis 
canonum de legibus. 

General decrees, by which common provisions for a community capable 
of receiving a law are made by a competent legislator, are true laws and 
are regulated by the provisions of the canons on laws. 

SOURCES: BENEDICTUS pp. XV, m. p. Cum iuris canonici, 15 sep. 1917, 
II-III (AAS 9 [ 1917] 484) 

CROSS REFERENCES: cc. 7-22 

C OMMENTARY ------

Maria Jose Cidurriz 

As Labandeira notes, "Canons 7 through 22 and 29 discuss the for
mal legislative norms."1 It has always seemed strange that in the system
atic arrangement of book I, the legislator did not gather under the same 
title-title I, "Ecclesiastical Laws"-all of the canons relating to the laws, 
but left one of them under a different title. Moreover, it is c. 29, separate 
from the other canons that discuss the laws (cc. 7-22), which describes 
the proper elements of the notion of law-elements that title I does not 
describe because it is expressly intended, by its name and content, to reg
ulate formal legislative norms. 2 

There is, of course, a reason for this. The content of title III is, to a 
certain extent, not very well described by its heading: "General Decrees 
and Instructions." The true content of such a title is the normative activity 
of the administrative bodies. After the legislator has regulated laws and 
customs-the norms that generally have the force of law as long as they 
fulfill all the requisites found in the CIC-then the legislator contemplates 
the case of the norms issued by administrative bodies in order to develop 
the content of the laws and to facilitate their observance. Such norms are 
called either general executory decrees-"decrees which define more 

1. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd revised ed. 
(Pamplona 1993), p. 247. 

2. Cf. A. BERNARDEZ, Parte General de Canon Law (Madrid 1990), p. 109; P. LOMBARDiA, 
Lecciones de Canon Law (Madrid 1984), pp. 154-155. 
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precisely the manner of applying a law, or which urge the observance of 
laws" (c. 3 1  § 1)-or instructions "which set out the provisions of a law 
and develop the manner in which it is to be put into effect" (c. 34 § 1) .  
These norms are regulated by cc .  31-34, where the absolute and indis
pensable requirements of such norms are established in terms of the laws 
of the service in which they are encountered.3 

There exist, however, other general decrees that are not executory 
decrees, in other words, that are not subordinate norms for the execution, 
explanation, development, or better fulfillment of a law. These other gen
eral decrees are true laws that are distinguished from the rest of the laws 
solely by their name. They are laws and therefore can only be issued by leg
islative bodies; technically speaking, they were supposed to be contained 
within the title "Ecclesiastical Laws" (title I). However, the fact of their 
name has led the CIC to classify them with the rest of the general de
crees-the executory decrees-under the same title and the same heading, 
although doing so gives cause for possible error in studying this subject. 

For this same reason, the argument surrounding the name is not 
enough to remove such general decrees from the title on "Ecclesiastical 
Laws," in which, due to their nature , they would be better placed. But 
there is a second issue: the administrative bodies, which cannot formally 
issue laws as such, can indeed issue general decrees that have the same 
nature as laws and produce equal effects, provided that certain requisites 
are fulfilled. The purpose of c. 30 is to establish this legislative power of 
administrative bodies, its existence and the requirements for its exercise. 
Accordingly, cc. 29 and 30 are both included in title III, the former declar
ing that legislative bodies can legislate both through laws ( considered in 
title I) and through general decrees, the latter granting administrative bod
ies the power to give laws under the name of general decrees. 

Perhaps it was not desired that the administrative bodies enjoy such 
legislative power; the question is one for debate. Undoubtedly, the matter 
would have been remarkably better understood in these terms; the distinc
tions between the power to legislate, the power to administer, and the 
power to judge would be more specific; and juridical certainty would be 
notably strengthened.4 The redactors of book I-and the legislator as 
well-did not want to deprive the Roman Curia of that normative possibil
ity; they were looking to the tradition of so many centuries and legal bod
ies. The precautions that were taken to prevent the actual conversion of 

3. Cf. P. LOMBARDfA, Lecciones . . .  , cit., p. 162. 
4. "These facts clearly demonstrate the deficiencies in the mechanism for the production 

of norms and the resulting juridical uncertainty that arose. Today, far from the problem 
having been illuminated, I think it has become more acute." (T. RINC6N-PEREZ, "Actos 
normativos de caracter administrativo," in La Norma en el Canon Law. Actas del III"" 
Congreso Internacional de Canon Law (Pamplona 1979), p. 962). 
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the Curia into a legislative organization will be analyzed when we com
ment on c. 30, where we will see that the efficacy of the canon is doubtful, 
if not nonexistent. 

On the other hand, the legislator, who normally does not define the 
technical concepts he deals with, also does not offer definitions regarding 
law in the title on "Ecclesiastical Laws." Canon 7, which opens title I, takes 
for granted the concept of law when it proclaims that "the law comes into 
being when it is promulgated." Notwithstanding this assumption, c. 29, in 
dealing with general decrees, to a certain extent defines the concept of a 
canonical law to the point that it is necessary to appeal to this canon if we 
want to analyze the formal notion of law in canon law. 5 

In effect, the doctrine studied by the CJC/1917, which lacked a canon 
like the current c. 29, quite appropriately made clear that "for a norm to be 
able to be considered as true legislation, it is enough if it improves on and 
derogates the previous legislation. "6 That doctrine applied to the law one 
definition among the many that were considered classical, such as "ius
sum legitimi principis propter bonum subditorum, commune, perpetuum, 
sufficienter promulgatum."7 Since the promulgation of the CIC, the doc
trine appeals to c. 29 to define the characteristic signs of the law: "Accord
ing to the previously-quoted c. 29, with reference to the general legislative 
decrees, the legislative norms are characterized by the following signs: 

"1) They are general autonomous prescriptions, in other words, they 
are not instruments of, complementary to, or dependent on any other law; 

"2) They have the force of law and they can, therefore, derogate a 
previous law ( c. 20). 

"3) They are directed to a community capable of being a passive sub
ject of a law, both for the characteristics which are common to its mem
bers, as well as for its stability, which is guaranteed as a proper function of 
law; 

"4) Their author is and must be the competent legislator (or author
ity expressly designated by him)."8 

In short, it will not do to assume that the presence of c. 29 in title III 
of book I supposes that the general legislative decrees regulated in it are 
equivalent to the decree-laws that exist in a state under a civil law legal sys
tem (decree-laws are conceptually similar to "executive orders" in the 

5. Cf. P. L0MBARDfA, Lecciones . . . , cit., p. 156; M.J. CIAURRIZ, "Las disposiciones generales 
de la Administraci6n eclesiastica," in Le nouveau Code de Droit Canonique. Actes du ve 
Congres international de droit canonique (Ottawa 1986), pp. 225- 226. 

6. V. DEL GIUDICE, Nociones de Canon Law, (Spanish translation and notes by 
P. Lombardia) (Pamplona 1955), p. 77. 

7. V. DEL GIUDICE, Nociones de Canon Law, cit., p. 76. 
8. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, cit., pp. 248-249. 
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U.S.A. and "orders-in-council" in the Commonwealth). Quite apart from the 
debatable question of whether they exist within the Church,9 decree-laws 
are emergency legislative norms issued by administrative authorities, while 
c. 29 deals with the decrees issued by the legislator. Canon 30, meanwhile, 
deals with decrees issued by administrative bodies. 

9. The matter is discussed in E. LABANDEIRA, Tratado de Derecho Administrativo 
Canonico, cit., p. 250. 
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Qui potestate exsecutiva tantum gaudet, decretum gene
rate,  de quo in can. 29 ,  ferre non valet, nisi in casibus 
particularibus ad normam iuris id ipsi a legislatore com
petenti expresse fuerit concessum et servatis condicioni
bus in actu concessionis statutis. 

One who has only executive power cannot make a general decree, as in 
can. 29, unless in particular cases this has been expressly authorized by 
the competent legislator in accordance with the law, and provided the 
conditions prescribed in the act of authorization are observed. 

SOURCES: 

CROSS REFERENCES: cc. 7-22 

C OMMENTARY ------

Maria Jose Ciaurriz 

The provision contained in c. 30 is not particularly complex per se. 
The canon only applies to what the doctrine calls "delegated legislative 
power: the transfer by the legislator of the power to legislate on a subject, 
in specific cases, to bodies endowed with executive authority. " This phe
nomenon has been "widely studied in contemporary public law."1 

"The principles on which the regulation of delegated legislative 
power is based are as follows: 

a) competence must be granted by means of an express act of dele
gation, in which are precisely determined the subject on which the admin
istrative body is entitled to legislate and the conditions under which this 
legislative activity may be exercised; all legislative acts exercised outside 
this area by an executive body would be null; 

b) all provisions issued using this delegated power are legislative in 
nature and therefore subject in all respects to cc. 7-22."2 

These principles would suffice as a commentary on c. 30, were it not 
for the existing relationship between this theme and the problem of the 
acquisition of legislative power by the administrative bodies, especially 

1. P. LOMBARDfA, commentary on c. 30, in Pamplona Com; idem, Lecciones de Canon Law 
(Madrid 1984), p. 154. 

2. P. LOMBARDfA, commentary on c. 30, in Pamplona Com; idem, Lecciones . . .  , cit., p. 155. 
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the Roman dicasteries, from the time of the promulgation of the special 
law on the Curia mentioned in c. 360. 

It has already been mentioned, regarding the current title, that, ac
cording to doctrine "in the CIC there is no ground for ordinary legislative 
power of the Roman Curia. "3 This means, according to the CIC-taking 
into account not only c. 30 but also c. 360-that the Curia also does not 
possess vicarious legislative power since that vicarious power is also ordi
nary power in every instance. This affirmation comes from a conjunction 
of the two canons. Indeed, c. 360 states that the Curia "conducts the busi
ness of the universal Church in his [ the pope's] name and with his author
ity. " This is an ambiguous phrase that could signify either an ordinary 
vicarious power or a delegated power. 4 Given that the ecclesiastical orga
nization of the Curia is presented here as a group of offices ("an ecclesias
tical office is any post which by divine or ecclesiastical disposition is 
established in a stable manner to further a spiritual purpose"(c. 145 § 1)5) 

rather than as a group of delegations given to persons because of their 
personal qualities and not because of their office (see c. 13 1  § 1) ,  the 
power contemplated in c. 360 is vicarious power. Moreover, that this 
power is merely executive, rather than legislative, is made clear by the 
very presence of c. 30 in the Cle. It would not make sense for the Curia to 
receive delegated legislative power in order to dictate general legislative 
decrees if it possessed vicarious legislative power by virtue of c. 360. Of 
course, c. 30 does not mention the Curia, but its content is general, and if 
such an important exception were to be made, it would have been ex
pressly stated. In short, c. 30 foresees that the Curia may legislate by vir
tue of a pontifical delegation to that effect. 6 The Curia cannot legislate 
with ordinary power, and therefore the power mentioned in c. 360, which 
is undeniably vicarious, is of an exclusively executive nature. Viana shows 
himself to be in agreement with this thesis when he writes: "In the system 
of the Code the intervention of the dicasteries of the Curia ( and more spe
cifically, of the congregations) in legislation is only possible through an 
express concession of legislative power for specific and unique cases 
from the supreme legislator, according to the law and fulfilling the condi
tions listed in the act of concession, "7 an expression taken from the very 
text of c. 30. 

3. A. VIANA, "El Reglamento general de la Curia romana (February 4, 1992). "Aspectos 
generales y regulaci6n de las aprobaciones pontificias en forma especifica," in Jus 
Canonicum 64 (1992), p. 514. 

4. For precise description of the characteristics of each, cf. E. LABANDEIRA, Tratado de 
Derecho Administrativo Canonico, 2nd revised ed. (Pamplona 1993), pp. 12lff and 130ff. 

5. Cf. J.A. SOUTO, La noci6n can6nica de oficio (Pamplona 1971), passim. 
6. P. LOMBARDiA notes the exception which c. 30 supposes, namely that it permits the 

delegation of the legislative power, in contrast to the general principle, which forbids it 
(Lecciones . . .  , cit., pp. 154-155). 

7. A. VIANA, "El Reglamento general . . .  ," cit. pp. 514-515. 

455 



c. 30 Bk. I. General Norms CIAURRIZ 

In itself, the discussion of the exercise of legislative power by the 
Curia would end here if not for the possibility pointed out by Lombardia in 
a note to c. 30, which states that the congregations might obtain pontifical 
approval for their decisions contra legem-general executory decrees, in
structions, etc.-thus rendering pointless the limitation of their legislative 
faculties established by the CIC: "Canon 135 § 2 ,  by establishing the gen
eral prohibition of delegating legislative power, except by the supreme 
legislator, i .e . ,  the College of Bishops and the Roman Pontiff. From this 
these supreme legislative bodies derive the option of delegating their leg
islative power without being subject to the limits expressed in c. 30. 
Clearly, however, a delegation in favor of the dicasteries of the Roman Cu
ria, made with no regard to what is established in c. 30, would imply a di
vergence of questionable intent from the principles of juridical order that 
the new Code intends to introduce."8 

If the line drawn by the CIC is to be maintained, Lombardia further 
points out the necessity of prohibiting the dicasteries from obtaining pon
tifical approval for their executive decisions. 9 Such a mission certainly 
falls to the special law of the Curia that the CIC mentions in Canon 360. 
Viana alludes to this when he says that "the doctrine just before the pro
mulgation of the CIC, referring to the special law on the Roman Curia as 
yet not promulgated, underlined the progress made in the new canons and 
expressed the desire for regulation of the pontifical approvals that would 
be compatible, both with the standardizing effort of book I of the CIC and 
with the proper consequences of the principle of distinction of powers in 
canon law."10 

The special law of the Roman Curia, announced in c. 360, was pro
mulgated through the Apostolic Constitution Pastor bonus on June 28, 
1988. 1 1  In article 37, this constitution made reference to a future General 
Regulations of the Roman Curia, which was promulgated ad quinque
nium on February 4, 1992 and on April 30, 1999 was replaced by a new 
version. 12 

Both norms together improve the line established by c. 30, not be
cause they modify it, but because they open new paths for the exercise of 
the legislative power by the Roman dicasteries, in open contradiction to 
the idea that the exercise of such a power13 is limited and restricted solely 

8. P. LOMBARDiA, Lecciones . . . , cit., p. 155. 
9. Cf. P. LOMBARDiA, commentary on tit. III of book I, in Pamplona Com. 

10. A. VIANA, "El Reglamento general . . .  ," cit. p. 515. 
11 .  AAS 80 (1988), pp. 841-912. 
12. AAS 84 ( 1992), pp. 201-267. 
13. Cf. J.I. ARRIETA, "La reforma de la Curia romana (Comentario a la Constituci6n 

Apost61ica 'Pastor Bonus') ,"  in /us Canonicum 29 (1989), pp. 185-204, and "Principios 
informadores de la Constituci6n Apost61ica 'Pastor Bonus,"' in Ius Canonicum 30 (1990), 
pp. 59-81; A. VIANA, "La potestad de los Dicasterios de la Curia romana," in Ius Canonicum 
30 (1990), pp. 83-114. 
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to the scope of c. 30. In effect, Pastor bonus 18 regulates this matter as fol
lows: 

"Decisions of major importance are to be submitted for the approval 
of the Supreme Pontiff, except decisions for which special faculties have 
been granted to the moderators of the dicasteries as well as the sentences 
of the Tribunal of the Roman Rota and the Supreme Tribunal of the Apos
tolic Signatura within the limits of their proper competence. 

"The dicasteries cannot issue laws or general decrees having the 
force of law or derogate from the prescriptions of current universal law, 
unless in individual cases and with the specific approval of the Supreme 
Pontiff. 

"It is of the utmost importance that nothing grave and extraordinary 
be transacted unless the Supreme Pontiff be previously informed by the 
moderators of the dicasteries. "  

For its part, the Regolamento generale della Curia Romana (RGCR) 
in article 125 establishes that: 

" §  1 .  The dicasteries, within the purview of their own competence, 
can issue executive general decrees and instructions, by virtue of cc. 31 to 
34 of the Code of Canon Law and art. 156 of the Apostolic Constitution 
Pastor Bonus. 

"§ 2. The dicasteries cannot issue the laws and general decrees men
tioned in c. 29 of the Code of Canon Law, nor can they derogate the provi
sions of the law promulgated by the Supreme Pontiff, without his specific 
approval. They can, on the other hand, grant dispensations in singular 
cases, according to the norms of the law." 

The combined reading of both norms, especially the second para
graph of Pastor bonus 18 and RGCR 125 § 2, shows clearly that the limits 
set by c. 30 have been violated, thereby confirming just what Lombardfa 
feared when he stated that the dicasteries, and in particular the congrega
tions and some offices with competence in this matter, had acquired the 
option of seeking and obtaining pontifical approval for their decisions 
contra legem, outside the specific limits outlined by c. 30 in this regard. 
Lombardfa pointed out the irrationality of this decision: "The supreme leg
islative power-excluding that of the Ecumenical Council-is habitually 
the province of the Roman Pontiff, assisted or not by consultative bodies. 
With respect to its eventual delegation to bodies with executive power, it 
would be most sensible, by means of an express norm or a constitutional 
custom, always to act within the limits established in c. 30." 14 

14. P. LOMBARDiA, Lecciones ... , cit., p. 155. 
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It is true that one doctrinal faction disagrees with this interpretation 
and maintains that Pastor bonus 18b15 is limited to elaborating c. 30 within 
the limits outlined by it. 16  It is sufficient to note that c. 30 deals with the 
delegation of pontifical legislative power in favor of an executive body, and 
that any delegation supposes a prius, an act issued by the delegating au
thority prior to the act of the delegating body. On the other hand, what is 
foreseen in article 18b is an approval a posteriori of the decision taken by 
the dicastery. If such a decision had been authorized by virtue of a delega
tion given previously, it would not have needed approval after the fact. 

Ref erring to canonical doctrine for a more profound analysis of the 
topic, 17 it is sufficient to note that the dicasteries, and in particular the 
congregations and offices, can renew a universal norm of the Church 
through legislative activity that consists of securing pontifical approval 
for their decisions contra legem. The RGCR, in article 125 § 2, facilitates 
still more what had been foreseen in article 18b of Pastor bonus, in its 
suppression of even the mention that this procedure of the dicasteries is 
limited to specific cases. 18 This observation does not add much, since 
every case in which the universal norm of the CIC is derogated by a dicas
tery will be specific at first, 19 but it does indicate the wish of the legislator 
to facilitate pontifical approval of the decisions of the administrative bod
ies taken outside the procedure of c. 30. 

It is quite another thing to express one's opinion regarding the apt
ness of such a measure. The doctrine, as we saw, pointed out the require
ments for juridical certainty, as well as consistency with c. 135 and the 
division of powers and functions within the Church, 20 in order to elicit a 

15. Although PB 18 is not demarcated by paragraphs or numbers, it does consist of three 
paragraphs, distinct and separated as such. The doctrine, to refer to said article and to be 
able to cite it more easily, utilizes the system which we employ en our text; art. 18b, then, is 
obviously the second paragraph of this article. 

16. See especially A. MARZOA, "Protecci6n penal de! sacramento de la penitencia y de los 
derechos de los fieles (Decreto general de la Congregaci6n para la doctrina de la Fe, 
September 23, 1988) , "  in Ius Canonicum 30 ( 1990), p .  168; F.J. URRUTIA, Quandonam 
habeatur approbatio 'informa specifica', in Periodica 80 ( 1991), pp. 10-13, and " . . .  atque de 
specifica approbatione Summi Pontificis (Ap. Const. 'Pastor Bonus', art. 18)," in Revista 
Espanola de Canon Law 47 ( 1990), pp. 553-55; J.B. o'ONORIO, Le pape et le Gouvernement 
de l'Eglise (Paris 1992), p. 1 17. There is an excellent analysis of the doctrinal discussion in 
A. VIANA, "El Reglamento general. . .  ," cit., pp. 517ff. 

17. Most importantly, to the study of A. VIANA cit. in the previous note. 
18. "Art. 109 [ currently 125] § 2 of the Reglamento omits an important limit established for 

these suppositions by art. 18b of the const. Pastor Bonus. It discusses the limit to the 
peculiarity of the cases." (A. VIANA, "El Reglamento general . . .  ," cit., p. 526) . 

19. "In practice, this omission will not engender special problems, because the approval in 
forma specifica, precisely due to its singular character, cannot be granted for general cases 
(in contrast to delegation)" (A. VIANA, "El Reglamento general . . .  ," cit., p. 526). 
20. Along with his own outline of the subject, A. BERNARDEZ (Parte General de Canon Law 

(Madrid 1990), p. 103) writes that "the applicability of the principle of the plenitude of power, 
as distinct from the principle of separation of powers, explains that different authorities can 
display powers of different juridical significance." 
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strict interpretation of any legislative act on the part of administrative 
bodies.21  

Obviously, this strict interpretation is not in line with the opinion of 
the legislator, who, in contrast, tries to facilitate to the greatest extent the 
exercise of the vicarious power of the Curia, using it as a common instru
ment for the exercise of the papal powers, including legislative powers. In 
fact, this view does not ref er to the fact that the Roman dicasteries acquire 
legislative power by virtue of Pastor bonus, but rather that the initiative to 
modify the law in force is assumed directly by the pope or, alternatively, 
given by him to the dicasteries, although he reserves for himself the final 
authority; in other words, the true legislative act. 22 The congregations are 
seen both as instruments of drafting and of initiative in the legislative 
decision-making process. However, only the Roman Pontiff can make 
those decisions that originate from the initiative of the Curia or of the 
pope. Put another way, it is the Roman Pontiff who has the final authority 
to give these initiatives the force of law. 

21.  The established schema for the legislative activity of the Curia by arts. 109 and 1 10 of 
the previous RGCR (currently arts 125 and 126) is studied by VIANA in his piece of work, 
repeatedly cited ("El Reglamento general . . .  ," pp. 527-529), which points out very clearly the 
contrast between the solutions adopted by the Holy See in this respect and the doctrine 
which in Lombardia expounds regarding the demands of c. 30 (p. 529, note 80). 

22. "One can sketch a hierarchy of legislative bodies, but whether executive or judicial, 
one must always preserve their ties with and dependence on those offices which by their 
very nature are endowed with the fullness of jurisdictional power" (A. BERNARDEZ, Parte 
general . . .  , cit., p. 103). 
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§ 1.  Decreta generalia exsecutoria, quibus nempe pres
sius determinantur modi in lege applicanda servandi 
aut legum observantia urgetur, ferre valent, intra 
fines suae competentiae, qui potestate gaudent ex
secutiva. 

§ 2 .  Ad decretorum promulgationem et vacationem 
quod attinet, de quibus in § 1, serventur praescripta 
can. 8. 

§ I. Within the limits of their competence, those who have executive 
power can issue general executory decrees, that is, decrees which de
fine more precisely the manner of applying a law, or which urge the 
observance of laws. 

§ 2. The provisions of can. 8 are to be observed in regard to the promulga
tion, and to the interval before the coming into effect, of the decrees 
mentioned in § I .  

SOURCES: § 1: BENEDICTUS pp. XV, m. P. Cum iuris canonici, 15 sep. 
19 17, II (AAS 9 [ 1917 ]  484) ; PAULUS Pp. VI, m. P. Munus 
Apostolicum, 10 iun. 1966 (AAS 58 [ 1966] 465-466) 

32 Decreta generalia exsecutoria eos obligant qui tenentur 
legibus, quarum eadem decreta modos applicationis de
terminant aut observantiam urgent. 

General executory decrees which define the manner of application or urge 
the observance of laws, bind those who are bound by the laws. 

SOURCES: 

33 § 1. Decreta generalia exsecutoria, etiamsi edantur in di
rectoriis aliusve nominis documentis, non derogant 
legibus, et eorum praescripta quae legibus sint con
traria omni vi carent. 

§ 2 .  Eadem vim habere desinunt revocatione explicita 
aut implicita ab auctoritate competenti facta, nee
non cessante lege ad cuius exsecutionem data sunt; 
non autem cessant resoluto iure statuentis nisi con
trarium expresse caveatur. 
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§ 1 .  General executory decrees, even if published in directories or other 
such documents, do not derogate from the law, and any of their provi
sions which are contrary to the law have no force. 

§ 2 .  These decrees cease to have force by explicit or implicit revocation 
by the competent authority, and by the cessation of the law for whose 
execution they were issued. They do not cease on the expiry of the 
authority of the person who issued them, unless the contrary is ex
pressly provided. 

SOURCES: 

CROSS REFERENCES: c. 8 

C OMMENTARY ------

Maria Jose Ci<iurriz 

These canons, like c. 34 that follows, do not refer to the legislative 
competencies of Church administration. Rather, they regulate the juridical 
dispositions of a general character issued by the executive power; these 
enjoy a force subordinate to that of law. In short, canons 3 1  to 33 regulate 
the so-called general executory decrees. 1 

The general executory decrees are created to fulfill two basic pur
poses: to define more clearly the manner of applying a law and to urge its 
observance if this is necessary (see c. 3 1  § 2).2 "Their purpose indicates the 
auxiliary or accessory character that they have with respect to a specific 
law, either in its entirety or in any of its prescriptions."3 These dispositions 
oblige the same subjects bound by the laws, "whose manner of application 
those same decrees determine, or whose observance they urge" (see c .  32) .  

The "intrinsic dependency" of such decrees in relation to the law is 
evident. 4 "These norms are subject to the principle of legality and are infe
rior to the law."5 Accordingly, they cannot derogate from laws nor do any 
prescriptions contained in them that are contrary to laws have any validity 
(see c. 33 § 1) .  In spite of this restriction, their administrative nature is 
not, since they apply the relative canons to the laws in certain aspects, an 
obstacle to the canons regarding laws to be applied to them. Canon 31 § 2 

1. Cf. in this regard the general treatment of E. LABANDEIRA, Tratado de Derecho 
Administrativo Canonico, 2nd revised edition (Pamplona 1993), pp. 251-254. 

2. Cf. A. BERNARDEZ, Parte General de Derecho Canonico (Madrid 1990), pp. 1 10-111 .  
3. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, cit., p. 251. 
4. A. BERNARDEZ , Parte General ... , cit., p. 1 1 1 .  
5. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, cit., p. 251. 
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considers two such aspects: the promulgation and vacatio. Before the 
laws come into effect, both matters are governed by what has been stated 
in c. 8: "these decrees are administrative act-norms, because the declara
tion of ecclesiastical administration, which constitutes the act, 'contem
plates,  in an abstract way, a plurality of non-determined and non
determinable persons or cases'. They are issued as part of the exercise of 
the executive power (see c. 3 1  § 1), and are also subject-independent of 
what name they are given-to the principle of legality. That is why they 
cannot derogate laws and, if they are contrary to these laws, they do not 
have any force (see c. 33 § 1) .  Therefore, only cc. 7-22 are applicable to 
them, insofar as they are compatible with their nature. In short, according 
to c. 31 § 2, they are subject to c. 8, in everything pertaining to the promul
gation or vacatio. "6 

Although these decrees may be valid initially, according to c .  33 
§ 2 "they lose their force if revoked explicitly or implicitly by the compe
tent authority. " An implicit revocation occurs when norms are promul
gated-whether legal or regulatory-that replace the decree or contradict 
it. Also, they lose their force "by the cessation of the law for whose execu
tion they were issued" ( c. 33 § 2). 

The fact that the CIC makes provision for their revocation or loss of 
force implies that, so long as such circumstances of derogation do not 
arise, the decree will continue in force. Hence, the doctrine logically main
tains that, in principle, the decrees are perpetual, just as is the law itself. 7 

The CIC clearly establishes that "they do not cease on the expiry of the au
thority of the person who issued them, unless the contrary is expressly 
provided" (c. 33 § 2).8 

An important question already analyzed by the doctrine9 asks who 
can issue these executory decrees and under what conditions? As far as 
c. 32 is concerned, it seems that the general executory decrees are to be 
issued by an executive authority with the same purview as the legislator 
who promulgated the law that the decree intends to develop or enforce. 
Thus, as Lombardfa pointed out, "only the Dicasteries of the Roman Curia 
would be entitled to issue decrees developing or urging laws of the Roman 
Pontiff, while the vicars general or episcopal vicars would be concerned 
with laws of the bishop, etc. " 10 However, as this author himself points out, 
this reading hardly coincides with c. 3 1  § 1 ,  which establishes that such 
decrees can be issued by those who have executive power "within the lim
its of their competence."11  Therefore, according to this norm, the adminis-

6. P. LOMBARDfA, Lecciones de Derecho Canonico (Madrid 1984), p. 162. 
7. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, cit., p. 252. 
8. Cf. A. BERNARDEZ , Parte General . . .  , cit., p. 1 1 1 .  
9. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, cit., pp. 252-253. 

10. P. LOMBARDfA, commentary on cc. 31-33, in Pamplona Com. 
11 .  P. LOMBARDfA, commentary on cc. 31-33, in Pamplona Com; cf. also E.  LABANDEIRA, 

Tratado de Derecho Administrativo Canonico, cit. , pp. 252-254. 
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trative authorities can issue executory decrees concerning laws that deal 
with matters within their executive competence, as well as those which 
are binding on their subjects. Evidently, it is possible for the law to have a 
universal reach and for the executory decree to have a more limited 
scope. In other instances, the scope of both dispositions can coincide. 12 

Labandeira has also made clear that, along with the executory de
crees already mentioned and issued in virtue of a general empowerment, 
there are also those that fall within the competence of bishops' confer
ences and individual bishops. These are special competencies established 
in favor of authorities that cumulate legislative and executive power. The 
remaining question to be addressed is what criteria can be used to differ
entiate legislative and executive norms. "Although sometimes it is not 
easy to perceive the distinction, our standard is the following: if the norm 
is independent of other laws, it is a legislative decree, since its author has 
legislative power; however, when the norm is accessory and executory of 
the law, we consider it to be an administrative executory decree, because 
its author also has executive power."13 The doctrine mentions cc. 277 § 3, 
755 § 2, 1253, 1284 § 3, 1304 § 2, etc. 14 as examples of such suppositions. 

In any case, it does not seem as if the general executory decrees or 
the instructions (dealt with in c. 34) will pose the same problems that the 
regulated dispositions posed in relation to cc. 29 and 30. In addition to the 
clarity of cc. 31-33 and 34, we must keep in mind the precision with which 
this topic is regulated in Pastor bonus 156. It is from these normative texts 
that the administrative nature of these general norms and their subordina
tion to the principle of legality originate. 

12. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, cit., p. 252. 
13. Ibid. 
14. Cf . .ibid., pp. 252-253. 
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§ 1.  Instructiones, quae nempe legum praescripta decla
rant atque rationes in iisdem exsequendis servandas 
evolvunt et determinant, ad usum eorum dantur quo
rum est curare ut leges exsecutioni mandentur, eos
q ue in legum exsecutione obligant; eas legitime 
edunt, intra fines suae competentiae, qui potestate 
exsecutiva gaudent. 

§ 2.  Instructionum ordinationes legibus non derogant, et 
si quae cum legum praescriptis componi nequeant, 
omni vi carent. 

§ 3. Vim habere desinunt instructiones non tantum revo
catione explicita aut implicita auctoritatis compe
tentis, quae eas edidit, eiusve superioris, sed etiam 
cessante lege ad quam declarandam vel exsecutioni 
mandandam datae sunt. 

§ 1. Instructions, namely, which set out the provisions of a law and de
velop the manner in which it is to be put into effect, are given for the 
benefit of those whose duty it is to execute the law, and they bind 
them in executing the law. Those who have executive power may, 
within the limits of their competence, lawfully publish such instruc
tions. 

§ 2. The regulations of an instruction do not derogate from the law, and if 
there are any which cannot be reconciled with the provisions of the 
law, they have no force. 

§ 3. Instructions cease to have force not only by explicit or implicit revo
cation by the competent authority who published them or by that au
thority's superior, but also by the cessation of the law which they 
were designed to set out and execute. 

SOURCES: § 1: BENEDICTUS Pp. XV, m. P. Cum iuris canonici, 15 sep. 
1917, II (AAS 9 [1917] 484); SCDS Instr. Questa Sacra Con
gregazione, 20 iun. 1919; SCPF Instr. Cum a pluribus, 
25 iul. 1920 (AAS 12 [ 1920] 331-333); SCR Instr. Doceatur, 
25 mar. 1922 (AAS 14 [ 1922] 278) 

CROSS REFERENCES: cc. 7-22 
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C OMME NTARY ------
Maria Jose Ciaurriz 

Canon 34 closes title III of book I of the CIC by regulating the last 
type of act-norm of ecclesiastical administration: the instructions. 

The instructions are general internal provisions of the ecclesiastical 
organization that are directed to those authorities or officeholders whose 
responsibility it is to ensure the execution of the laws. "The most remark
able difference between the one form and the other [general executory de
crees and instructions] lies in their respective scopes of application, since 
instructions are identified with norms of internal regulation directed to 
those 'whose duty it is to execute the law, and they bind them in executing 
the law' (c. 34 § 1). On the other hand, general executory decrees which 
define the manner of application or urge the observance of laws, bind 
those who are bound by the laws ( c .  32). This difference explains why pro
vision is made for general executory decrees to be promulgated according 
to the general prescriptions ( c. 31 § 2), while the question of promulgation 
of instructions is not addressed, which, in our opinion, means that the in
structions are to be communicated according to the provisions for admin
istrative acts (cc. 54 and 56)."1 

Indeed, the intention of instructions is to clarify the content of the 
laws and to determine the manner and procedure of their execution.2 Ac
cordingly, instructions cannot derogate from the laws that they purport to 
clarify and execute. Any element of instruction that is contrary to law is 
null and void. Moreover, instructions lose their legal force not only 
through revocation by the authority who issued them or its superior, but 
also through the cessation of the law for whose execution they were is
sued. Because of their internal nature, they are not subject to the requisite 
of publication. 3 

In fact, the intention of c. 34 is to establish a general empowerment 
to issue instructions in favor of the administrative body within the ecclesi
astical organization. This preference does not preclude the fulfillment of 
this intention to entrust the issuance of instructions to two other sources: 
a) the promulgation by the legislator of instructions or similar norms in
tended for the authorities with responsibility for applying the laws, 

1 .  A. BERNARDEZ , Parte General de Canon Law (Madrid 1990), p. 1 1 1 . 
2. Cf., for a general overview of the topic of the Instructions, E. LABANDEIRA, Tratado de 

Derecho Administrativo Canonico, 2nd revised edition (Pamplona 1993), p. 254. 
3. Cf. E. LABANDEIRA, "Normas y actos juridicos," in Manual de Derecho Canonico, 2nd ed. 

(Pamplona 1991), p. 324. 

465 



c. 34 Bk. I. General Norms CIAURRIZ 

whether in order to clarify the prescriptions of the law or to determine the 
form of their execution; b) the special empowerment to issue instructions 
that the law might contain, over and above the general capacity given in 
c. 34. In this last sense, the doctrine points to the instances foreseen in 
cc. 1276 § 2 and 473 § 2.4 

4. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, cit., p. 254; idem, 
"Normas y actos juridicos," cit., p .  324. 
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TITULUS IV 

De actibus administrativis singularibus 

TITLE IV 
Singular Administrative Acts 

------- INTRODUCTION ------

Jorge Miras 

1. The formal category of singular administrative acts 

This title collects for the first time in canon law the technical cate
gory of "singular administrative act." It is a decisive innovation directed 
toward the distinction of functions demanded by the principles guiding 
the reform of the Code 1 and constitutes an undeniable advance in the 
technical construction of canonical administrative law. A technical option 
of this kind allows the weight of the juridical regulation of the acts that 
make up this category to be markedly displaced toward their common ele
ments-subjects, power, competence, form, procedure, challenge, etc.
instead of gravitating primarily toward the various possible contents of 
the various acts, which would simply add characteristics or specific re
quirements here and there to the norms common to all of them. By avoid
ing the dispersal and heterogeneity that are unnecessary in the juridical 
regimen of these acts, this categorization contributes to a clearer and 
more rigorous regulation of the exercise of ecclesiastical power, which re
dounds to greater juridical certainty and security and, in short, to the good 
of the life of the Church and of the faithful. 2 

Chapter I, which is devoted to the "common norms," consecrates the 
notion of the singular administrative act, which includes two types: singu
lar decrees and rescripts (see commentary on c. 35), which are regulated 
in consecutive chapters. The juridical nature and regulation of the various 
types of administrative acts have been consciously adapted to this generic 

1. Cf. Principles, 7: "potestatis ecclesiasticae clare distinguantur diversae functiones, 
videlicet legislativa, administrativa et iudicialis, atque apte definiatur a quibusdam organis 
singulae function es exerceantur." 

2 .  Cf. ibid.: "Proclamare idcirco oportet in iure canonico principium tutelae iuridicae 
aequo modo applicari superioribus et subditis, ita ut quaelibet arbitrarietatis suspicio in 
administratione ecclesiastica penitus evanescat." 
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concept, which constitutes the common nucleus to which are then added 
the specific characteristics of each act. This brief introduction will focus 
on this chapter, since its position and meaning are especially important 
for the interpretation of the content of chapters II-V. 

Since those "common norms" form the framework for the harmoni
ous interpretation of the specific norms on each type of act, it would not be 
logical, once the legislator has achieved this technical option, to dispense 
with it and realize a discordant interpretation of the norms, which would 
echo the old uncertainties and doctrinal confusion that stemmed from the 
previous law.3 Such a discordant interpretation would also render inopera
ble the advantages of a unitary system-still inchoate-of administrative 
law. On the contrary, in our view, one must begin from the common norms 
in order to interpret harmoniously in the light of these norms those aspects 
that may have been left somewhat obscure in the comprehensive juridical 
regulation (see, for this purpose also, the commentary on c. 35). It is pre
cisely the possibility of constituting a basis for a consistent doctrine, as 
well as a jurisprudence that is in the process of constructing a certain and 
efficacious system of administrative law in the Church, that is one of the 
most encouraging potentialities of this new regulation. 

Notwithstanding this overall positive appraisal4 of the technical op
tion on which we are commenting, it does not forbid us, in making a de
tailed analysis of the general regulation of administrative acts, to point out 
some deficient and unsatisfactory aspects. 

In particular, we must point out that the content of chapter I is rather 
meager and incomplete. It could be said that, even if all the norms con
tained in it are common, it still does not contain all the common norms, at 
least not all those that could have been included. In addition, it reveals a 
clear imbalance in composition, and a careful reading reveals some impor
tant lacunae. For example, it is out of all proportion that six of the thirteen 
canons of the chapter concern the execution of administrative acts ( cc. 40-
45), while there is not a single general norm properly dedicated to the pro
cedure for the issuance of administrative acts ( a lacuna which, moreover, 
is also not satisfactorily filled in the specific norms on decrees and on re
scripts, which are very spare in this regard [see commentary on c. 50]). 

Attention should also be drawn to the fact that most of the common 
norms come from the old canons De rescriptis. The regulation of rescripts 
has always been heavily influenced by the gracious nature of the principal 
contents-dispensations and privileges-and by their character as replies 
to a preces in which the petitioner himself adduces the motivation. Chap
ter I incorporated those norms on rescripts that seemed adaptable to all 

3. One can see an explanation of that intention in the work of revision of the CJC/1917. 
Cf. Comm. 3 (1971), pp. 88-90; cf. also Comm . 9 (1977), p. 233. 

4. Cf., in this regard, Z. GROCHOLEWSKI, "Atti e ricorsi amministrativi," in Il nuovo codice 
di diritto canonico. Novita, motivazione e significato (Rome 1983), pp. 502-522. 
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administrative acts and has dispensed with those that were not applicable 
to decrees; however, the resulting lacunae have not been filled with the 
necessary new common norms (the innovations in this regard have been 
introduced in the chapter on singular decrees rather than among the com
mon norms) .  

Nevertheless, the rescript is not the paradigm of the singular admin
istrative act, just as the granting of favors does not reflect the most impor
tant function of governance in the Church . Accordingly, certain norms 
that were adapted from the canons De rescriptis are not the most suitable 
for decrees or for a general discipline of administrative acts, which is 
thereby regulated in an excessively schematic manner. It has been cor
rectly pointed out that certain "common norms" ought to permit the elabo
ration of a general theory of administrative acts beginning from those 
norms, but this is not possible in this case . 5 To outline a general theory of 
administrative acts, or at least to give a definition based on their principal 
characteristics, it is necessary to turn to the collection of canons con
tained in title IV and to one that regulates the hierarchical recourse , spe
cifically c . 1 732 § 1 .  

2 . Definition of singular administrative act 

Labandeira has given a brief definition of an administrative act as a 
formal category and independent of its specific contents: "a unilateral, sin
gular and extrajudicial juridical act of an executive authority. "6 Let us 
briefly examine these characteristics . 

a) It is a juridical act, a notion that excludes purely material acts as 
well as the management of the ecclesiastical administration . Further, it is 
a dispositive juridical act, that is, an act of will that is directed precisely to 
the production of determined juridical effects . It can be said that in canon 
law, acts that are merely declarative and acts of procedure are excluded 
from this notion. It includes only those juridical acts that can be directly 
challenged. Moreover, administrative acts are specifically for the external 
forum ( cf. cc. 37 and 130); those for the internal forum have their own dis
tinctive juridical efficacy and a special regimen concerning their publicity. 
Furthermore, the Code declares that they may be challenged by the proce
dures laid down for the other administrative acts (see commentary on 
C. 1732). 

b) It is an act of an executive authority. (For a full commentary on 
this characteristic , which is essential and therefore strictly common to 
every administrative act, see commentary on c . 35 . ) .  The most obvious 

5. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd ed. (Pamplona 
1993), p. 293. 

6. E. LABANDEIRA, Tratado ... , cit., pp. 293-294. 

469 



cc. 35-47 Bk. I. General Norms MIRAS 

consequence of this characteristic of administrative acts is their submis
sion to the principle of legality, which also occurs in every case. That does 
not mean that there cannot be administrative acts contra legem (cf., e.g. , 
cc. 36 § 1 ,  38, 85-93), or praeter legem (cf., e.g. , cc. 49, 76-84). They can 
occur in the cases and with the requirements that the law establishes. 
They, too, fulfill the principle of legality, which does not have to be under
stood as if it assigned to administrative acts a function that was merely du
plicative or determinative of the dispositions already contained in the 
general norms. The function proper to executive power is much broader, 
precisely because its legality establishes it so. 

c) That the administrative act is singular means that it does not con
stitute in any case a general, abstract norm that supposes an innovation in 
the juridical order. On the contrary, every administrative act possesses a 
specific "efficacy": it affects a precise situation, a determined person or 
persons, and is not to be extended to other cases apart from those that it 
directly contemplates ( cf. the expressions of cc. 48, 49, 52, 36 § 2, 59). 

d) A unilateral nature is characteristic of acts of authority; they pro
duce their juridical effects without the need for the concurrence of any 
will other than that of the competent authority in order to complete the 
act. An efficacious administrative act produces its effects independent of 
the opposition or approval of the person concerned. Another question al
together is the lawfulness of the act or the causes of inefficacy or invalid
ity that may occur in specific cases. 

e) Extrajudiciality ( cf. cc. 1342, 1363, 1718, 1720, and 1732) is also a 
defining characteristic of administrative acts. For our purposes, it will suf
fice to say that this characteristic signals that they occur outside the judi
cial process, through the channels proper to the exercise of executive 
power. Therefore, there are extrajudicial acts that cannot be classed as ad
ministrative acts, but there are no administrative acts that are not extraju
dicial. Accordingly, the regimen of challenge proper to administrative acts 
is applicable solely to extrajudicial acts ( c. 1732). 

These brief observations should sufficiently illustrate the concept of 
an administrative act underlying all the norms that comprise title IV. 
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CAPUT I 

Normae communes 

CHAPTER ! 
Common Norms 

c. 35 

35 Actus administrativus singularis , sive est decretum aut 
praeceptum sive est rescriptum, elici potest, intra fines 
suae competentiae, ab eo qui potestate exsecutiva gau
det, firmo praescripto can. 76, § 1 .  

Within the limits of his or her competence, one who has executive power 
can issue a singular administrative act, either by decree or precept, or by 
rescript, without prejudice to can. 76 § I. 

SOURCES: 

CROSS REFERENCES: cc. 49, 59 § 1, 76, 85, 135-144 

C OMME NTARY ------

Jorge Miras 

1. The concept of the "common norm" 

Canon 35 heads the first chapter, "Common Norms," of the title that 
the CIC devotes to singular administrative acts. It is, therefore, the first of 
the common norms that affect the administrative acts. It seems appropri
ate, then, to begin this commentary by pointing out the importance of the 
concept of common norm because, although not obvious, it continues to 
have a special relevance to the work of interpretation. 

When the legislator establishes common norms along with the norms 
proper to each of the species that compose a juridical genus, he is intend
ing to establish-with greater or lesser success-essential elements that 
can be verified in every hypothesis. This means that, in principle, the as
pects regulated by the common norms will be applied in most cases. In 
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brief, the norms proper to the genus: a) constitute the most basic juridical 
characteristics common to the various species; b) integrate the species 
within the genus to establish the elements that unite them even though 
their different elements are an obstacle; and c) provide the model for the 
harmonious and coherent interpretation of the specific norms applicable 
in each case, which are to be understood in such a way that they are not 
contradictory to the general norms, but rather complement them and 
agree with them. This last statement is logically valid, especially for what 
refers to the essential characteristics of the genus. 

Regarding the matter at hand, chapter I establishes a series of norms 
that are valid for each singular administrative act, regardless of the kind. 
Thus we can obtain a certain uniformity in the juridical regime of a whole 
series of acts proper to ecclesiastical authority, a uniformity that will 
allow for a coherent treatment of many of their hypotheses, requisites, ef
fects, and consequences, and in this way will also facilitate a desirable 
normative economy. 

2. Typology of singular administrative acts 

Canon 35 is meant to be applied in a general way, and the legislator 
expressly proclaims this intention in distinguishing the common concept 
of the singular administrative act by the expression "either by decree or 
precept, or by rescript." This refers to an absolute bipartition, since every 
one of the singular administrative acts regulated by the CIC takes the form 
of one of the following two basic categories around which the entire disci
pline has been constructed: singular decrees and rescripts. As a matter of 
fact, the singular precept is nothing more than a type of decree ( cf. c. 49). 
The privileges and dispensations-whose specific norms constitute the 
content of chapters IV and V of this title-are not truly administrative 
acts, but favors granted through a rescript. In other words, they constitute 
the proper and peculiar content of an administrative act (cf. cc. 59 § 1 ;  76 
and 85). 

Therefore, the introduction of c. 35 requires the following reading: 
"every singular administrative act, regardless of its species." At the great
est extent of this boundary lies the proper content of the norm, which 
fixes the power of a general nature required to be the legitimate author of 
a valid administrative act. In other words, this wording refers to the mini
mum requisites that the author should fulfill, to which should be added, as 
necessary, other specific requisites, depending on the type of administra
tive act at stake. These requirements are in addition to the conditions re
quired by the case itself (e . g . ,  by the matter at hand, the persons 
concerned, and the circumstances of the situation). 
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3 .  Essential requisite for the author: executive power 

"One who has executive power can issue a singular administrative 
act." The enunciation of this general principle prompts at least three dif
ferent and complementary observations: 

a) The administrative act is an act of authority; in other words, a 
juridical act of an ecclesiastical authority that acts as such, with public 
power. Not every act of ecclesiastical authority is an administrative act. 
For instance, the non-juridical acts or the private acts (in which the holder 
of an office acts as private person) are not administrative acts. The juridi
cal acts carried out by virtue of a public power that is not executive are 
also not administrative acts. As we will later see, this requirement is not 
the only requisite; it is, however, indispensable. We say this because the 
executive power is the essential element, and without it administrative 
acts cannot exist. 

b) The administrative act is properly the act of an executive author
ity. The CIC, which has adopted the distinction of power of governance in 
legislative, judicial and executive matters ( c. 135), favors in c. 35 a clearer, 
more uniform and more coherent concept of administrative acts by exclud
ing from this concept all the acts that come from the legislative and judicial 
powers. These acts possess their own set of rules. So the norms of the 
Code that directly affect the determination of the author of the singular ad
ministrative acts are exclusively the ones that ref er to executive power ( cf. 
especially, cc. 134 and 136-144). In other words, they are the norms neces
sary to determine who is, in each case, the "executive authority." 

In the life of the Church there are also acts of governance that do not 
properly originate in ecclesiastical power; this occurs in the case of the in
stitutes of consecrated life, whose superiors do not possess such power 
(cf. c. 596 § 1) .  In our opinion, besides the specific norms established by 
the constitutions, the norms set forth by the CIC regarding singular admin
istrative acts can also be applied, in fact, to those acts-congrua congruis 
ref erendo-as long as one applies the norms on executive power to the 
power of these superiors, even though it is not executive ( cf. c. 596 § 3). 

c) Every administrative act is issued by virtue of executive power, 
yet not every juridical act of executive power is a singular administra
tive act. There are acts proper to executive power that have a normative 
character since they contain prescriptions of a general character. In other 
words, they are general norms distinct from, and of a lower status than the 
laws (cf. , for instance, cc. 31-34). If we want to adopt a clear terminology 
consistent with the Code's prescriptions, it seems profitable-not to men
tion necessary-to imagine two types of acts of executive power: singular 
administrative acts (or, simply, administrative acts) and administrative 
norms (general norms), rather than applying the denomination of acts to 
the general norms, or the denomination of singular norms to the adminis
trative acts. 
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4. The condition for the exercise of executive power: competence 

Executive power, as we have said, is a necessary condition, but not a 
sufficient one, for authentically issuing an administrative act. One who 
has executive power must, in addition, be able to execute it in the case in 
question. In other words, the person has to be, in each case, not simply an 
"executive authority, " but rather a "competent executive authority" (cf. , 
for the use of that expression, cc. 48 and 59 § 1). 

Competence must be determined on a case-by-case basis by examin
ing the criteria established by the law. It is important to consider simulta
neously, according to the circumstances, the subject and type of act at 
issue (material competence); the scope (territorial competence); and the 
persons concerned (cf. , e.g., c. 476) in light of the legal criteria regarding 
the scope of exercise of executive power ( cf. c. 136); as well as the possi
ble intervention of hierarchically superior executive authorities (func
tional competence: cf. c. 139), including by reservation (cf., e.g., c. 479 § 1). 

The norms that determine competence can contain general clauses 
that grant competence (such as the norms that describe the power estab
lished in the various ecclesiastical offices [cf., for instance, cc. 381 and 
479]), or at least specific abilities for specific cases (cf. , e.g., c. 504). In ad
dition to these norms, we also must consider those norms that regulate the 
possibility of delegation of executive power (cf. cc. 131-133 and 137-142). 

5. A special competence required for rescripts that contain 
privileges: c. 76 § 1 

The last clause of c. 35 contains an important reminder about which 
it behooves us to comment on specifically: ''firmo praescripto c. 76 § 1." 
The first paragraph of c. 76 states that a privilege can be granted "by the 
legislator" or "by an executive authority to whom the legislator has given 
this power." Does this mean that, in the case of the privileges, the canon 
violates the general principle according to which every administrative act 
is given by virtue of the executive power? Such an interpretation would 
not be appropriate since it would not properly take into account the fact 
that c. 35 has the nature of a common norm, and because it would exclude 
privileges from the concept of administrative act, thereby destroying the 
unity of the juridical regime that the legislator meant to establish. 

In light of this discussion, can the absolute character of c. 35 be rec
onciled with the prescription of c. 76 § 1? In our opinion, these two norms 
are complementary, not contradictory. As a matter of fact, c. 35 affirms 
that every administrative act, whether decree or rescript, can be issued by 
one who has executive power, within the limits of his competence. On the 
other hand, c. 59, when regulating the rescripts-acts that are vehicles for 
privileges, among other favors-states that they are given by "a competent 
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authority." Canon 75 adds that if the rescript contains a privilege or a dis
pensation, "the provision of the following canons [not of the previous can
ons] are also to be observed." 

Among those "provisions of the following canons," the first one is 
c .  76, which does not void the previous norm since it does not affirm that 
the privileges are to be given by virtue of legislative power-that would 
be a contradictory and inconsistent statement in the context of the juridi
cal construct of administrative acts-rather, it affirms that the ones that 
can give them are the legislators. In other words, it states that when the 
rescript contains a privilege, the "competent executive authority" to 
which c. 59 refers is precisely the legislator. The most important offices in 
the Church (Roman Pontiff, College of Bishops, and bishops) simulta
neously possess the three parts of the power of governance ( cf. c. 135), so 
that these most important offices are superior to the lower authorities, 
which only have one of the properties of the power of governance, either 
executive or judicial, and have no legislative power, which is reserved 
solely to the most important offices. Therefore, when we refer to the legis
lator in this context, we are referring to the supreme executive authority 
in the scope of his competence, who is the only one that has the compe
tence to grant privileges or to delegate such power (the term legislator is 
used in the same sense, though with respect to dispensations in c. 90, 
which also must be interpreted so that no contradiction occurs with 
cc. 35, 59 and 85). 1 

We must recognize, then, that we are confronted with a reservation 
of competence in favor of the supreme executive authority at each level 
(universal Church or a particular church). In other words, c. 76 § 1 does 
not establish a new requirement for power, but rather a specific require
ment of competence for the exercise of executive power in certain cases. 
Therefore, the last incidental clause of c. 35 does not contradict, but 
rather complements, the universal applicability of its most important 
clause: every administrative act, regardless of its species, is issued by vir
tue of executive power. 

1. Cf., for a detailed treatment of this entire subject, E. LABANDEIRA, Tratado de Derecho 
Administrativo Canonico, 2nd ed. (Pamplona 1993), pp. 328ff. 
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§ 1.  Actus administrativus intellegendus est secundum 
propriam verborum significationem et communem lo
quendi usum; in dubio, qui ad lites referuntur aut ad 
poenas comminandas infligendasve attinent aut per
sonae iura coarctant aut iura aliis quaesita laedunt 
aut adversantur legi incommodum privatorum, stric
tae subsunt interpretationi; ceteri omnes ,  latae. 

§ 2 .  Actus administrativus non debet ad alios casus prae
ter expressos extendi. 

§ 1 .  An administrative act is to be understood according to the proper 
meaning of the words and the common manner of speaking. In doubt, 
a strict interpretation is to be given to those administrative acts 
which concern litigation or threaten or inflict penalties, or restrict the 
rights of persons, or harm the acquired rights of others, or run 
counter to a law in favour of private persons; all other administrative 
acts are to be widely interpreted. 

§ 2. Administrative acts must not be extended to cases other than those 
expressly stated. 

SOURCES: § 1: cc. 49, 50; SCHO Resp., 6 dee. 1966 
§ 2: C. 49 

CROSS REFERENCES: cc. 16 § 3, 17, 18, 19, 38, 57 § 1, 124 § 2, 1319, 
1342, 1400 § 2, 1734, 1739 

COMMENTARY ------

Jorge Miras 

The first paragraph contains the common rules of interpretation of 
singular administrative acts. These norms determine the criteria to be 
used in establishing the precise meaning of an administrative act, which 
because of its literal content lends itself to various interpretations. 

1. General rule: the administrative act means what it says 

An administrative act expressed in unequivocal terms will not require 
interpretation. Hence, the legislator, using a criterion analogous to that ex
pressed regarding laws in c. 17, imposes as a general rule what is already 
stated in c. 49, De rescriptis, of the CIC/1917: literal understanding of the 
administrative acts, which is not properly interpretation, but merely the 
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result of reading. Hence also, the legislator limits possible manipulative in
tentions or obscure distortions of the literal meaning by warning that the 
words are to be understood in their intended sense and in accordance with 
the common manner of speaking. Thus, it will not be presumed that the au
thority is using words hyperbolically or in a metaphorical sense, or that the 
authority is conferring the most unusual meanings on his expressions. To 
the contrary, the basic presumption is that the authority really means just 
what is stated, and therefore the principle that states that his will is to be 
understood directly from the terms by which he manifests it is elevated to 
the status of a norm. 

This norm, then, implicitly exhorts the public administration to ex
press its will clearly and accurately when it issues administrative acts. 
Nevertheless, we must emphasize that the reference to the "common man
ner of speaking" does not mean that common language is to be used in the 
administrative acts. Indeed, that stipulation does not exclude the use of 
technical expressions that contain precise meanings in juridical language, 
or of formulas well-established in the stylus Curiae. One has only to think 
of the stylistic clauses typically used in rescripts that reply to petitions, 
which have a meaning well-established by usage and custom, although 
they are all but impenetrable to the uninitiated. Therefore, we must con
clude that this canon refers to the common manner of speaking in the con
text in which those expressions are accustomed to be used; these 
expressions encompass equally juridical language, if dealing with techni
cal expressions; common parlance, if ordinary language is being used; and 
even technical language, when terms proper to a scientific field or special
ized discipline are being used. 

The use of the appropriate expression in each particular case is pre
cisely what allows administrative acts to be understood according to the 
proper meanings of the words themselves, without the necessity of inter
pretation. 

2. Interpretation of administrative acts of uncertain meaning 

It is conceivable that doubts will still remain regarding different as
pects of an administrative act, because its content is not precisely ex
pressed, because it does not mention some important or characteristic 
facet of the case it purports to discuss, or because of other reasons. We 
must remember that the norm of c .  36 does not directly affect cases in 
which the validity of the act itself is in doubt. In those instances, in the first 
place, general validity is presumed, as with any juridical act, provided that 
the act has been put into effect properly with regard to its external ele
ments ( c. 124 § 2); in the second place, we are obligated to appeal to the au
thority that issued it when the validity of the rescript is in doubt ( c. 67 § 3). 
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Canon 36 is concerned with the situation that results when, after 
reading the literal content of an administrative act that is considered valid, 
doubts arise regarding its exact sense or its scope . For such cases, the 
Code includes rules that essentially have been present for centuries in ca
nonical tradition, 1 and establishes two contrasting criteria, depending on 
the content of the acts that are to be interpreted . 

The general rule is that the ambiguous administrative acts, in regard 
to their literal meaning, are to be broadly interpreted. In other words, their 
scope should not be thought to be limited by any restriction that has not 
been expressly included in the act itself, or at least generally provided for 
by the juridical order. Although c . 36 does not expressly point this out, this 
broad interpretation will fundamentally affect the administrative acts 
whose content could be labeled with the classic expression off avorable. 
So, for instance, afavorable interpretation is expressly required for privi
leges, which are to be interpreted literally but always in such a way that 
the beneficiary does obtain some profit or advantage (c . 77). 

On the other hand, strict interpretation is required for a series of ad
ministrative acts whose content has traditionally been labeled odious. 
Here is exemplified the true meaning of the old sayingfavorabilia ampli
anda, odiosa restringenda. This principle, together with the preceding 
one, had already been accepted by the CJC/19 17 in regard to rescripts 
(cf. c . 50 CJC/1917) . Here, though, the formula is stated in a general way 
for all administrative acts . Let us consider the following scenarios fore
seen by the canon: 

a) Acts that refer to litigation as well as to threat or imposition of 
penalties. We can mention as examples of administrative acts related to 
the threat or imposition of penalties, the penal precepts of c . 1319 (see 
commentary on c. 49) and the decrees imposing penalties through admin
istrative procedure ( c . 1342) .  And as an example of acts referring to litiga
tion, we can mention the decree that decides about the supplicatio or 
remonstratio before hierarchical recourse, or the one that decides about 
the recourse itself (cf. cc . 1 734-1735 and 1739) .  We could also mention 
every administrative act related to any of the controversies mentioned in 
C .  1400 § 2 . 

b) Acts that restrict the rights of persons. Included here are those 
administrative acts that prevent, suspend, or limit the enjoyment of rights . 
Examples include acts that make it more difficult to exercise a right, acts 
that impose new obligations or add to existing ones (cf. , for instance, 
c . 49) , and acts that restrict faculties or abilities, etc. 

1 .  Cf. Reg. fur. XV, in VI: "Odia restringi et favores convenit ampliare"; Reg. JUT: XXX, in 
VI: "In obscuris, minimum est sequendum"; Reg. fur. XLIX, in VI: "In poenis benignior 
interpretatio est facienda." 
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c) Acts that harm the acquired rights of others. These could be, for 
instance, the administrative acts pertaining to removal from office or ap
pointment of new officeholders (cf. c . 192) ,  dispensation from vows 
( c . 1 196) ,  or assignment of the temporal goods of a juridically extin
guished person ( cf. c . 326) (regarding the concept of acquired right, see 
commentary on cc . 4 and 9) . 

d) Acts contrary to a law in favor of private persons. In this cate
gory fit neatly the concepts of privilege and dispensation, which by their 
nature are acts contrary to a law-precisely because the law foresees and 
permits them, with certain conditions (note that this does not refer to acts 
contrary to the law, meaning unlawful acts) .2 The specific norms regarding 
these acts require a strict interpretation ( cf. commentary on cc . 77 and 92) . 

The requirement for a strict interpretation in cases c) and d) is rigor
ous, since it answers to two principles that are as important as those of re
spect for the law and for acquired rights . 3 Indeed, in accordance with 
c . 38, the administrative acts mentioned can only affect acquired rights or 
prevent the application of a law in a specific case provided that its author, 
through the use of the so-called "express derogatory clause," expressly 
states that he intends to secure precisely that result; otherwise, those acts 
are without effect (regarding the nature of the express derogatory clause, 
see commentary on c . 38) . 

3. Prohibition of the analogical extension of singular 
administrative acts 

The norm contained in paragraph 2 breaks the analogy that could be 
imagined at first glance between the first paragraph of this canon and the 
norms of interpretation of the law (cc . 17-18) . It describes precisely the 
different natures of the two types of acts in expressly prohibiting that the 
provision of c. 19 regarding lacunae legis be applied to administrative 
acts, even to "favorable" ones . The same norm is specifically reiterated for 
the singular decrees in c . 52 (see commentary) . This refers to a principle 
that was already present in c . 49 , De rescriptis, of the CJC/1917, which 
corresponds to the content of the Regula iuris LXXIV of the Lib er Sextus: 
"Quod alicui gratiose conceditur, trahi non debet ab aliis in exemplum." 

The literal tenor of that regula iuris, in basing the prohibition of anal
ogous extension exclusively on the gracious character of the favor-unde
served, legally speaking-made it applicable especially to rescripts, which 

2. On the juridical nature of privileges and dispensations, in the light of the current law, 
cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico , 2nd ed. (Pamplona 1993), 
pp. 319ff. 

3. On the tradition of respect for acquired rights in the canonical system, cf., e.g., VI I, 3, 7 
and 10; VI III, 7, 8. 
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are the administrative acts by which graces or favors are granted ( cf. c. 59 
§ 1). However, the desire on the part of the legislator to extend this prohibi
tion to all administrative acts is consistent and logical, not because they 
refer to acts of grace or favor-a characteristic not shared by most admin
istrative acts-but because they are singular acts . As a matter of fact, in is
suing an administrative act, the executive authority is not proposing a 
general norm, but making a decision that takes into account the peculiar 
conditions of the situation that will be juridically affected ( cf. , for instance, 
c. 50), conditions that necessarily cannot be extrapolated to other situa
tions. Since the decision depends on a coincidence of variable factors (so 
that it might be completely different in other similar circumstances), it is 
the essential characteristic of singular administrative acts that they do not 
off er specific and valid solutions beyond the case they purport to consider. 
While similar previous cases can serve as models or give direction, a new 
ad hoc decision will always be necessary, with no room for interpreting or 
presuming that the will of an ecclesiastical authority will turn out to be the 
same as it was in past instances, when different conditions obtained. 

In short, we could say that paragraph 2 prohibits an administrative 
act from being interpreted broadly (cf. § 1) when that which is in doubt 
-meaning, that which is to be interpreted-is precisely the case or the 
persons to which it refers. 
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37 

Tit. IV. Ch. I. Common Norms c. 37 

Actus administrativus ,  qui forum externum respicit , 
scripto est consignandus; item, si fit in forma commisso
ria, actus huius exsecutionis. 

An administrative act which concerns the external forum is to be effected 
in writing; likewise, if it requires an executor, the act of execution is to be 
in writing. 

SOURCES: c. 56; SCCS, Deer. Ne ob diuturnum, 3 apr. 1970 (AAS 62 
[ 1970] 554-555) 

CROSS REFERENCES: cc. 10; 36 § 2; 51 ;  54; 57; 58 § 2; 59; 62; 74; 124 § 1 ;  
130 

C OMMENTARY ------

Jorge Miras 

l. Form of issuance of administrative acts: general norm 

This canon-which extends to all administrative acts a norm that the 
CJC/1917  ( c. 56) addressed solely to rescripts-marks the beginning of the 
regulation of some of the requirements concerning the form of issuance or 
the extrinsic form of the administrative acts, which a majority of the doc
trine distinguishes from the intrinsic form or procedure of formation of 
the act. 

The first formal requisite that the common norms impose is the writ
ten form, which is required of administrative authority for the issuance of 
every act that affects the external forum; in other words, for the acts that 
constitute the general rule among those that proceed from the power of 
governance ( cf. c .  130). Therefore, only the acts intended to produce ef
fects exclusively in the internal forum are excluded from the general re
quirement that they be written since their effects are not felt in the 
external forum ( cf. c. 130). However, if they are to have any effect in the 
external forum-due to the circumstances or due to the very nature of the 
act in question (for example, in the case of absolution of censures that 
have been declared)-it seems logical that the written form also be re
quired. Accordingly, favors granted orally (c. 59 § 1) can be used freely in 
the internal forum, but they must be proven anew on each occasion if they 
are intended for use in the external forum (c. 74). The CIC also considers 
the possibility that authority can oblige someone by means of an oral pre
cept, but that precept only obliges the recipient for as long as the authority 
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of the person who issued it continues in effect ( c. 58 § 2). It is possible and 
reasonable to doubt its juridical efficacy in the external forum, as we will 
later see (see commentary on c. 54 § 2). 

2. The importance of the written form 

The written form intends to guarantee the certainty and security of 
juridical situations (cf. , for example, c. 36 § 2), making possible their doc
umentary proof, which is of great importance, as shown by age-old juridi
cal experience. This is why the CIC explicitly requires the written form in 
the specific regulation of many acts issued by authority, in addition to es
tablishing it in this canon as a common norm for all the administrative 
acts in the external forum. This requirement is expressed, for example, in 
c. 156 for the provision of any ecclesiastical office; in c. 267 for the excar
dination and consecutive incardination of a priest that is transferred from 
one particular church to another; and in c. 382 for the appointment of a di
ocesan bishop, etc. 

3. Consequences of the absence of the written form 

The text of this general norm only affirms that the administrative act 
that is to have effect in the external forum "scrip to est consignandus. "  
Clearly, this requirement is binding on administrative authority. But what 
precise juridical consequences will the infraction of that norm have? 

At the outset, we should note that the sanction of invalidity is not im
posed generally on administrative acts that are not effected in writing. In
deed, according to c. 10 ,  for a norm to have nullifying force, it must 
expressly state that an act is null and void; c. 37 does not contain such lan
guage. 

Therefore, to determine the precise consequences of the omission of 
the written form, we have to examine the specific regulation of each type 
of administrative act and also the norms applicable to the very contents of 
the act in question. As for the regulation of the two basic types of adminis
trative acts, c. 59 § 1 points out that the written form is an essential ele
ment of the rescript; therefore an unwritten rescript is, by nature, like a 
nonexistent rescript (cf. c. 124 § 1). This does not mean that the graces or 
favors that normally constitute the content of a rescript cannot be granted 
orally (c. 59 § 2) .  Nevertheless, one must always remember the conse
quences of the omission of the written form listed in c.  74, as we have 
mentioned previously. By contrast, c. 51 reiterates the requirement of the 
written form for singular decrees, although it does not expressly establish 
a general sanction of invalidity by reason of its omission. Such a hypothe
sis, then, is not tenable unless the decree contains a precept, as we have 
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already seen ( on the consequences of the omission of written form, see es
pecially the commentaries to cc. 51 ,  54, 55, and 58). 

As far as the norms applicable to the contents that the diverse forms 
of administrative act can adopt, we have already pointed out that the Code 
requires the written form in many cases (cf. , for example, cc. 179, 186, 190, 
193, 268 § 1, 312 § 2, 973, etc.). We would have to analyze each one of them 
separately to determine the consequences of the absence of the written 
form according to the literal content of the norm. For example, c. 474 ex
pressly affirms that those acts of the diocesan curia that are meant to pro
duce juridical effects-among which are the administrative acts-must be 
signed (and, therefore, they must first be written) by the ordinary from 
which they originate, "as a requirement for their validity. " In this instance, 
the act is equally invalid if the act is written but lacks the signature of the 
ordinary, as if it is not written, and so cannot be signed. Thus, the written 
form indirectly constitutes one of the requisites for the validity of these 
acts. 

4. Administrative acts effected through an executor 

Canon 37 also requires the written form for the acts of execution of 
the administrative acts "informa commissoria" (i.e . ,  that require an exec
utor). The efficacy of administrative acts "informa commissoria" is said 
to be suspended until they are "applied" or "executed" by a person other 
than their author (the executor) to whom this mission is entrusted (com
mittitur). For singular decrees, then, the CIC establishes that they come 
into force as of the date of their execution if they have been given in 
forma commissoria, or from the time of their communication to the per
son concerned if not so given (c. 54 § 1) .  As for rescripts, an analogous 
norm is established, with the difference that if they have not been given in 
forma commissoria, they go into effect from the date of issuance ( c .  62). 
Therefore, every act given in forma commissoria, must be issued by the 
competent authority and must be accompanied by a subsequent act, or 
group of acts, of execution, which are regulated by the common norms of 
cc. 40-45, in order to be considered valid. So long as the execution is not 
yet accomplished, the act is said to be perfect-meaning that it is suitable 
in itself to produce effects-but ineffective. Therefore, c. 37 also estab
lishes the imperative to state in writing that the execution has been car
ried out, so that there is juridical certitude about the moment at which the 
act in question has come into force. 

Will an act whose execution has not yet been made in writing pro
duce effects? There is only a general sanction of nullity when the omitted 
written form is part of the "substantial form of procedure" (cf. c. 42) . In 
practice, with respect to the validity of an execution not reported in writ
ing, we think it necessary to resolve the matter in accordance with the 
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same criteria mentioned in each case for the principal act. N otwithstand
ing this method of resolution, since the executor must give an account of 
his acts to the authority who entrusted him with the execution, the possi
bility of omission of the written form in the act of execution will occur 
less often than it will for the principal administrative acts, in whose for
mulation the author is, to a certain extent, sovereign, and not likely to give 
an account of his decisions to a superior authority. 
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38 

Tit. IV. Ch. I. Common Norms c. 38 

Actus administrativus, etiam si agatur de rescripto Motu 
proprio dato, effectu caret quatenus ius alteri quaesitum 
laedit aut legi consuetudinive probatae contrarius est ,  
nisi auctoritas competens expresse clausulam derogato
riam addiderit. 

An administrative act, even if there is question of a rescript given Motu 
proprio, has no effect in so far as it harms the acquired right of another, or 
is contrary to a law or approved custom, unless the competent authority 
has expressly added a derogatory clause. 

SOURCES: c. 46 

CROSS REFERENCES: cc. 35, 36 §2, 50, 1732-1739 

C OMMENTARY ------

Jorge Miras 

1. Determination of the case affected by the norm 

The elements involved in the case to which this canon refers are the 
following: 

a) A singular administrative act. What is not in question here is a 
law (for conflicts of laws, cf. cc. 20-21), or other general norm inferior to 
the law ( cf. cc. 33 § 1 and 34 § 2). The canon rather refers to a singular act 
which, in addition, is apt to contradict a law or an approved custom, or to 
violate an acquired right. First we will examine the problem of the acts 
contrary to a law or custom. Obviously such a state cannot consist of the 
failure to fulfill the norms that regulate the essential elements of that act, 
or the norms that regulate competence and procedure. Then we would 
simply have an unlawful administrative act-illegal, i .e . ,  contrary to the 
law, not to a law-and therefore, null or annullable (cf. , in general, c. 124 
§ 1 and c. 86) . The possibility that an administrative act (which is always 
the act of an executive authority [cf. c. 35]) may contradict a law cannot 
arise anywhere but in another law. So there is the possibility-in a general 
way, or through specific provisions for certain acts-that certain acts 
under certain conditions will lawfully establish juridical situations that, if 
they were not effected through those acts, would be unlawful. Therefore, 
the conflict is one between the general regimen established by a law or 
custom and the regimen created by a singular administrative act for the 
particular circumstance to which it refers. Such an act does not affect the 
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law, nor does it modify the juridical system, for it does not have that po
tential. Rather, it creates a subjective juridical situation, leaving the juridi
cal system intact, which continues to govern all other cases not directly 
included in the singular act (cf. c. 36 § 2). The acts of executive power that 
typically possess these characteristics or that have the potential recog
nized by the law, to lawfully contradict a law in a specific case, are funda
mentally the privilege con tra leg em ( cf. cc. 76ff) and the dispensation 
( cc. 85ft), both of which are usually granted through a rescript ( c. 59). 

b) A law or an approved custom. The CJC/1917 (cf. c. 46) only re
quired the express derogatory clause in the case of a rescript contrary to a 
particular custom or to particular norms, because it presumed that au
thority knew the universal law adequately and, therefore, could take it 
into account in making decisions. On the other hand, knowledge of the 
particular or special norm was not presumed. 

Canon 38 extends this norm to all administrative acts instead of only 
to rescripts, although it is certainly difficult to conceive of a decree that is 
lawfully contrary to a law or an approved custom, seeing that the acts that 
possess the necessary legal support for those effects are in fact the re
scripts that contain privileges or dispensations. Of course, there are de
crees that can legitimately be contrary to acquired rights (see below). 

The new Code has also removed at this point a restriction found in 
the former Code in the sense that the norm of this canon is to be applied 
to administrative acts whose content is contrary to a norm of law, whether 
universal or particular, common or special, general or specific, provided 
that it is merely ecclesiastical. This, in our judgment, is a proper change, 
since juridical certainty makes it reasonable to require identical guaran
tees of certainty in order to place an act contrary to a valid norm, regard
less of its scope. 

c) An acquired right of a third party. The prejudicial effect of the 
administrative act in question toward the acquired right of a third party 
(for the technical concept of the acquired right, see commentary on cc. 4 
and 9) can also be contrary to a law or an approved custom (for example, 
in a privilege that is indirectly prejudicial to another in the exercise of a 
faculty), or it can be harmful without being contrary to a law or custom, 
for instance in an act whose intent is not to establish particular situations 
contrary to a general norm in force. 

It seems clear that the expression "al teri" should be interpreted 
broadly, so that it may also include the proper addressee of the adminis
trative act. 1 Indeed, while that norm in the CJC/1917 only referred to re
scripts, it was proper and sufficient to interpret the expression alteri as 
referring principally to a subject other than the addressee, because by def-

1 .  Cf., along these lines, E. LABANDEIRA, "Gli atti giuridici dell'Amministrazione 
ecclesiastica," in Ius Ecclesiae 2 (1990), pp. 225-260 (ad c. 38). 
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inition privileges and dispensations are given in favor of their beneficia
ries. Thus, they do not violate acquired rights of the beneficiaries, but 
rather the rights of others. As soon as it is applied to decrees, however, it 
is entirely possible to conceive of an administrative act that could be con
sidered prejudicial to the acquired rights of the addressee himself (for ex
ample, a decree of removal or transfer). 

2. Competent authority 

Executive authority is competent for these types of acts, in accor
dance with the norms common to all administrative acts ( cf. c. 35). When 
it is a question of a privilege, the competent executive authority is the leg
islator or the one authorized by the legislator ( c. 76; for the technical 
meaning of the expression the legislator, see commentary on c. 35). If it is 
a dispensation, the lower executive authorities are also competent ( cf. 
c .  85) within their own area of competence (cf., in general, cc. 87-89). For 
the decrees that can affect acquired rights, the competent authority will 
have to take into account c. 50, whose observance further guarantees that 
the authority's decision has been adequately evaluated. 

3. The clause that expressly derogates 

The principle of respect for the laws and juridical situations upheld 
by the norms in force and for the other acquired rights, justifies the re
quirement that the authority expressly manifest its intention to affect 
them when issuing an administrative act. Put more traditionally, this re
fers to bad faith that cannot-and is not meant to be-presumed. This for
mal requirement ensures that those effects will not be produced unless 
the competent authority has provided for and intended them, and has 
manifestly expressed that intention. The clause "etiam si agatur de re
scripto Motu proprio data" has the same meaning, which affirms the tra
ditional doctrine in this regard. 2 It is understood that the liberal intention 
of an authority who grants a favor of his own volition-with or without a 
previous request-and in doing so adds the clause Motu proprio to the re
script, is enough to correct for the possible error of subreption that a peti
tioner might have committed (cf. c .  45 CJC/1917; c. 63 § 1 CIC) . However, 
that clause cannot be interpreted to mean that the liberality extends so far 
as to place itself in opposition to a contrary norm or to affect an acquired 
right; such an intention must be expressly stated. 

2. Cf. A. VAN HOVE, De rescriptis (Commentarium Lovaniense in CIC, I/4) (Malines
Rome 1936), pp. 165-167, 170. 
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When referring to a "derogatory clause," c. 38 reproduces the inten
tion of its precursor in the CIC/1917 (c. 46, De rescriptis), using a term 
that is vague or can give rise to confusion. As a matter of fact, this phrase 
does not properly ref er to derogation in the case of the law. Perhaps the 
use of that phrase would have been justified in the previous CIC by the in
fluence of the classic notion of dispensation as casualis derogatio of a 
law. As we have already pointed out, however, a singular administrative 
act never directly affects the law or the custom, which continues intact 
and in force; it simply prevents its normal effects from obtaining in a spe
cific case. In the case of the clause contrary to an acquired right, it does 
directly affect the law at issue, insofar as the effectiveness of the adminis
trative act is incompatible with it. Yet even still, this does not refer to the 
derogation of the objective law, but to the modification, of greater or 
lesser extent, of a juridical situation unique to the one ( or ones) affected. 

The nature and effectiveness of that clause can be appreciated in the 
content of the example that a commentator of the previous CIC provides: 
"Huiuscemodi clausula est v. g. clausula 'non obstante quacumque consue
tudine vel statuto vel iure alteri quaesito. "'3 As can be seen, this example 
does not have any intention of derogating, properly speaking. Accordingly, 
such a derogating clause can be used by virtue of executive power, which 
is the competent authority for every administrative act, even though the 
executive authority who uses it may tum out to be the legislator. Juridical 
public acts are accomplished by the power that their own nature requires, 
and in the case under discussion, no derogation occurs-this would neces
sarily require the legislative power-but rather an effect that the Code 
considers typical of executive power. The possible circumstance in which 
the author of a singular administrative act may also enjoy legislative 
power, in any area, does not in any way reduce the requirements estab
lished by the law regarding his singular administrative acts (unless the law 
expressly provides otherwise [cf. for instance, c. 90 § 1]) .  

Another question altogether is whether a derogating clause as ge
neric as the one we have quoted by way of example will be sufficient in 
every case. We think that the requirement of this canon is not to be re
duced to a mere formality. A mere formulaic clause that foresees the pos
sibility of a violation of acquired rights and thereby justifies a procedure 
that was negligent on the part of the author of the act, should not be suffi
cient to conform to the intention of the legislator. To support this claim 
and to understand the importance of the requirement for the express de
rogatory clause in these new norms, it will suffice to consider the disposi
tion of c .  50 (see commentary). 

3. H. JONE, Commentarium in Codicem Juris Canonici, 2nd ed., I (Paderborn 1950), ad 
C. 46. 
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4. The consequence of omitting the expressed derogating clause 

The juridical consequence of omitting the expressed clause, in the 
context of c. 38 is that the administrative act "effectu caret" (the former 
c. 46 read "non sustinetur"). Of course, this does not refer to the extreme 
sanction of invalidity. 4 Rather, it refers to a greater or lesser degree of inef
fectiveness, insofar as the content of the act (quatenus), or part of it, is 
contrary to a law or to a custom or to an acquired right (in this last case, 
the strict interpretation is imposed by the law [cf. c. 36]). Moreover, this 
ineffectiveness is not automatic ( cf. c. 124 § 2). Rather, it will be declared 
upon the request of one of the parties ( cf. cc. 1732-1739; PB 123) so that, if 
there is no opposition, the administrative act would then enter into effect. 

4. Cf. A. VAN HOVE, De rescriptis, cit., p. 169-170; E. LABANDEIRA, Gli atti giuridici . . .  , cit. 
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39 Condiciones in actu administrativo tune tantum ad vali
ditatem censentur adiectae, cum per particulas si, nisi, 
dummodo exprimuntur. 

Conditions attached to an administrative act are considered to concern 
validity only when they are expressed by the particles 'if', 'unless' ,  'pro
vided that'. 

SOURCES: c. 39; SCSO Resp. ,  14 ian. 1960 

CROSS REFERENCES: cc. 10, 36, 124 § 1 

COMMENTARY ------

Jorge Miras 

1 .  The condition in administrative acts 

A condition is one of the possible eventual contents of an adminis
trative act. For our present purposes, it can be defined as any uncertain or 
ignored circumstance upon which the validity of a juridical act is ex
pressly made to depend, to a greater or lesser extent (this canon does not 
affect the case of implicit conditions). 

The Code here refers to conditions ad validitatem, but this is an im
precise expression. Strictly speaking, that which is conditioned is not the 
validity of the administrative act, since that depends on whether it con
tains its essential elements, was issued by the authority within the limits 
of his competence, and fulfills the basic requirements established by the 
law for that type of act ( cf. c. 124 § 1). If these requisites are met, the act is 
valid, but its effects will not be produced if the condition is not met. As La
bandeira has written quite cogently, "in reality, the conditions do not af
fect the validity of the act, but its effectiveness: if the conditioned act 
were not valid, the condition would not be so either, and then it would not 
produce effects."1 

1 .  E. LABANDEffiA, Tratado de Derecho Administrativo Canonico, 2'"1 ed. (Pamplona 
1993), p .  355. For a detailled treatment of the perfection, validity and efficacy of the 
administrative acts, cf. ibid., pp. 368-405. 

490 



Miras Tit. IV. Ch. I. Common Norms 

2. The scope of the taxative character of the disposition 

c. 39 

The CJC/1917 established that conditions added to rescripts were 
only considered essential if they were expressed with the particles si, 
dummodo, vel aliam eiusdem significationis (c. 39) . The current Code 
has eliminated the possibility of using equivalent formulas, which in the 
end turned out to be a source of uncertainty liable to dilute the effect in
tended by the norm. Therefore, the list of particles included in c. 39 is ex
haustive. Nevertheless, how effective is the taxative character of the 
listing practically speaking? We think some questions can be formulated 
to help clarify the meaning of this norm. 

a) Are we supposed to infer from the mere appearance of any of 
these particles in the text of an administrative act, that the intention is 
to introduce a condition for the effectiveness of the act? Just by reading 
the text, we can see that this is not exactly what it says. On the other hand, 
past doctrine on the parallel norm of the CJC/1917 held that it was possi
ble to express through any of these formulas a condition already required 
under another title only to determine the legality of the act. In this case, 
"the force of such a condition ordinarily was not modified."2 We do not 
think that the current version of the canon has substantially changed that 
possibility. 

b) Would it be possible, in light of this canon, to introduce condi
tions essential for the effectiveness of the act through an unequivocal 
formula that would not permit doubt about its scope, but which does not 
use previously indicated particles ? We believe so. Otherwise we would 
be led to excessive conclusions, if only because the official text of the CIC 
is in Latin, while administrative acts are generally not written in Latin, and 
those issued by the Roman Curia are not always written in Latin either ( cf. 
PB 16; RGCR, 144 § 1). We should remember that not all languages have 
exact equivalents for the translation of these particles. 

Thus we can say-at least hypothetically-that the presence of these 
particles does not always indicate the existence of an essential condi
tion, and that not every essential condition need be introduced by one of 
these particles. 

To better understand this claim, which seems to contradict the letter 
of the canon, we may note that the original wording, built around the verb 
censeo (as it was in the CJC/1917 [cf. c. 39])  seems to indicate that this 
does not refer here to a norm that establishes a form necessary for certain 
acts (essence [c. 124 § 1 ] ) ,  but rather to a legal criterion for the interpre-

2. Commentary on c. 39, in L. MIGUELEZ-S. ALONSO-M. CABREROS, C6digo de Derecho 
Canonico and legislaci6n complementaria. Texto latino and castellano conjurisprudencia 
and comentarios, 8th ed. (Madrid 1974). 
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tation of the conditioned administrative acts or, if you will, of the juridical 
potentiality of the conditions added to the administrative act. 

3. Canon 39 understood as a rule of interpretation 

If we understand this canon as a norm for interpretation, one notices 
that the legislator here does not prejudge the importance that the author 
of an act could grant, in practice, to the condition that he imposes, nor the 
objective importance of a circumstance that might act like a condition. 
The legislator simply establishes a formal rule by which whoever intends 
to make conditional the effectiveness of an administrative act, must cer
tify that intention by using an utterly unequivocal formula that guarantees 
certainty in those juridical situations affected by the conditional act. Oth
erwise, restrictive interpretation would be applied to that condition ( along 
the lines that it sets forth regarding the laws in c. 10, and regarding acts 
that weaken the laws in c. 36), and it would then be considered-in terms 
of the classic doctrine-not essential but accidental. 

Yet, if we are considering a norm of interpretation, it will be applica
ble only to the cases that require it. The general norm does not stipulate 
that the acts be interpreted, but rather that they be taken literally (see 
commentary on c. 36). Therefore, if the literal tenor of the act, using other 
formulae, states in an unequivocal way that its effectiveness is being made 
conditional, no interpretation need be made. On the other hand, if the lit
eral tenor of the act, despite the use of these particles, makes it unmistak
ably clear that it is not making the effectiveness of the act conditional, 
then those conditions will have no real meaning. 

We think that this norm will principally affect that act which con
tains conditions stated in terms that do not make clear per se the exten
sion that they are intended to have. In those cases, if the author has used 
the indicated particles, we must infer that the conditions are essential, 
without it being necessary to emphasize through other means the exten
sion he intended to give to the condition. 
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40 

Tit. IV. Ch. I. Common Norms c. 40 

Exsecutor alicuius actus administrativi invalide suo mu
nere fungitur, antequam litteras receperit earumque 
authenticitatem et integritatem recognoverit, nisi prae
via earundem notitia ad ipsum auctoritate eundem actum 
edentis transmissa fuerit. 

The executor of any administrative act cannot validly carry out this office 
before receiving the relevant document and establishing its authenticity 
and integrity, unless prior notice of this document has been conveyed to 
the executor on the authority of the person who issued the administrative 
act. 

SOURCES: c. 53; SCR Ind. , 2 maii 1955 

CROSS REFERENCES: cc. 10, 37, 41 ,  42, 54 § 1, 62, 124 § 2, 129 § 2, 131 § 
3, 133-142, 144 

C OMME NTARY ------

Jorge Miras 

1. Condition of validity for the executor to carry out his mandate 

The administrative acts that are not supposed to produce their ef
fects immediately and directly ( cf. cc. 54 § 1 and 62) must be executed ei
ther by the author himself or through another person called the executor. 
In this last case, the acts are carried out informa commissoria (see com
mentary on c. 37 § 4). Canons 40-45 adapt the basic norms of the CJC/1917 
on rescripts given informa commissoria (cc. 52-59 CJC/1917), thus con
stituting a group of common norms for the execution of any administra
tive act. In addition to these common norms, and since the execution of an 
administrative act represents a true delegation, the norms on delegated 
power are applicable to these cases as supplementary norms, especially 
those contained in cc. 131 § 3, 133-142 and 144. 1 

Canon 40 establishes the first condition of validity (the other condi
tions are contained in c. 42) for the executor to carry out his mandate: the 
executor must have received the legitimate mandate or commissio in 

1.  Cf. E. LABANDEIRA, Los actos juridicos de la Administraci6n eclesiastica, in idem, 
Cuestiones de Derecho Administrativo Canonico (Pamplona 1993), p. 441. 

493 



c. 40 Bk. I. General Norms MIRAS 

order to execute the administrative act since the execution constitutes a 
public juridical activity, which requires that the subject possess power 
and competence, and to have been informed of it prior to executing the 
act. 

The subject can be unequivocally assured of the reliability of the 
mandate of execution only when in possession of the order in which he or 
she is appointed executor and can verify its authenticity and integrity. One 
can reasonably assume the authenticity of a mandate in written form re
ceived through ordinary channels without it being necessary to request 
confirmation from the one who granted the mandate, unless some circum
stance or aspect of the text gives cause for doubt or confusion. Regarding 
the integrity of the document, the executor must verify that all the pages 
have arrived, along with any appendices mentioned in the text, and that, 
outwardly at least, there are no omissions or emendations that have been 
left out, so that the executor may undertake the execution with knowl
edge of the scope of execution as it has been entrusted (cf. , on the differ
ent types of execution, cc. 41-42). 

Yet c. 40 also considers the execution to be valid when, even without 
having received the commissary documents, the executor has been in
formed by authority of the one granting the mandate (that is, by a true of
ficial act of authority, not through merely unofficial information), of such 
assignment. In this second scenario, the executor is exempt from the obli
gation to wait for the receipt of the authentic mandate, and consequently, 
is exempt from verifying its authenticity and integrity. Notwithstanding 
this freedom, the executor is supposed to be reasonably sure of the legiti
macy of the communication and, depending on the type of execution 
asked for (cf. c. 41), not just of the existence of the assignment, but also of 
all of the things necessary to carry out the execution ( cf. c. 42). 

The contrast between the rigor of the first requirement and the flexi
bility of this second alternative can only be explained by looking to the ur
gency of the case mentioned in the mandate of execution. We should not 
suppose that these are two equivalent means of accomplishing a valid exe
cution; the first part of the canon would be useless if that were the case. It 
is more appropriate to call it a general norm that admits of an exception 
("nisi . . .  "). In fact, during the revising of the CJC/1917, it was proposed in 
a draft of this norm virtually identical to the final version to require the ef
fective receipt of the mandate in all cases, for reasons of certainty and se
curity: "Exe.mus primus consultor animadvertit melius esse si exsecutor 
semper agat post litterarum receptionem ut fundamentum et probationem 
suae legitimae activitatis habeat. 

"Rev.mus nonus consultor, tamquam agens precum in Curia plurium 
dioecesium, tenet omnino necessarium esse ut textus servetur uti est; 
nam, hodie saepe saepius agitur secundum alteram canonis partem. 
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"Rev.mus quartus consultor proponit ut adiungatur 'in casu necessi
tatis.' 

"Respondet Rev.mus Secretarius Ad. rem per se patere. 
"Placet canon. "2 

2. The executor 

Execution is a juridical activity carried out with executive power. 
Moreover, the very nature of the act being executed-above all in the case 
of acts for the internal forum-can require the framework proper for the 
exercise of sacred orders. In these cases it is clear that the executor must 
have already received the relevant order. Otherwise, it is common practice 
to assign the execution of adm inistrative acts to the ordinary or to clerics 
who have some power by virtue of their office. 

The doctrine has discussed the question of whether a layperson can 
be an executor in cases which do not require that the subject possess sa
cred orders. Based on the current prescriptions concerning the possibility 
of lay participation, in accordance with the law, in the exercise of the 
power of jurisdiction ( cf. cc. 129 § 2 and 228 § 1 ), there appears to be noth
ing to prevent laypersons from being entrusted with the execution of spe
cific administrative acts. This opinion is shared by a number of authors. 3 

Here we still need to address a critical question concerning the re
ceipt of the mandate of execution of an administrative act. According to 
commonly accepted doctrine, the validity of the act of delegation of power 
does not require the acceptance of the individual delegated. Likewise, we 
could say that the mandate of execution of an administrative act does not 
require, for its validity, acceptance on the part of the individual commis
sioned. Now then, is the designated executor, in every case, obligated to 
accept the commission and execute it? This is no idle question, because 
execution of an administrative act may entail some duties (cf. cc. 41-42) 
that the executor may not be in a position to accept, as is implicitly admit
ted, for example, by cc. 43-44. In addressing this question, some authors 
distinguish two cases: if the designated executor is subject to the author
ity of the one who commissions the execution, his acceptance is not nec
essary for him to be bound by the assignment; however, if the one who 
assigns the execution does not have the authority to bind juridically the 
executor, then the executor is not obligated to discharge the commission, 

2. Comm. 23 (1991), p. 30. 
3. Cf., e.g., E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd ed. 

(Pamplona 1993), p. 376; J.M. PINERO CARRI6N, La Ley de la Iglesia, I (Madrid 1985), p. 187. 
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so long as he has not compromised himself by accepting it. 4 N otwithstand
ing this technical question of the existence of a strict juridical obligation 
to accept the duties of execution, it is vital to keep in mind the necessity 
of fostering a spirit of cooperation in order to work together in all that 
pertains to the common good of the Church and the rest of the faithful as 
much as possible. 

3. The consequence of execution without legitimate mandate or 
official notice 

If we begin with the assumption that the act of execution is merely 
accessory or complementary to the main administrative act, which is the 
act being executed (cf. c. 37, which distinguishes the administrative act 
and its act of execution), then we clearly see that c. 40 conditions pre
cisely the validity of the actions of the executor: "exsecutor invalide mu
nere suo fungitur. " Indeed, full understanding of the case requires us to 
consider three things: on the one hand, the invalidity of the act of execu
tion, established by the norm; on the other, the appearance of validity of 
an execution carried out correctly to all appearances, though invalid; and 
finally, the consequences of the invalidity of the act of execution for the 
efficacy of the principal act, whose validity is not in question. 

An act of execution carried out correctly as regards its external ele
ments, but which does not meet the conditions prescribed by this canon, 
is invalid by express disposition of the law (cf. c. 10). However, it enjoys a 
presumption of validity ( cf. c. 124 § 2) that only ceases when the compe
tent authority declares-at the request of a concerned individual or ex of
ficio-that the execution was invalid. Moreover, the main administrative 
act remains valid; its effectiveness is simply suspended until the moment 
of its execution ( cf. cc. 54 and 62). Thus, a seemingly correct execution, 
though invalid, can set in motion the effects of the act that has been exe
cuted, which begin to appear and do not cease so long as the validity of 
the act of execution is not in question. The competent authority, in certain 
cases, might consider it more convenient, in light of the particular situa
tion, to assume as valid the execution that has been performed without 
having received the mandate, and then rectifying the error a posteriori, 
provided no further reasons counsel or require a declaration of nullity. 
The competent authority could also simply allow, if this is the case, the sit
uation to be governed by c. 144 § 1, so that the lack of authority in the ac
tions of the executor might be supplied. For his part, the addressee of the 
improperly executed act-yet valid as far as its content is concerned-

4. Cf. A. BERNARDEZ CANT6N, "La delegaci6n de la potestad eclesiastica," in Trabajos de la 
VII Semana de Derecho Canonico (Salamanca 1960), pp. 232 ff; E. LABANDEIRA, Tratado .. . , 
cit., pp. 134-135, 377. 
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could also choose to challenge the act of execution, depending on the cir
cumstances. If we should reach the point of a declaration of nullity, there 
would be an obligation regarding the effects produced under the guise of 
the validity of the execution, to repair the damage caused in each case, ac
cording to cc. 57 and 128. 

In practice, then, the "invalidity" sanctioned by this norm translates 
into the possibility of challenging the act of execution. As long as the nul
lity of the act is not declared by decree or judgment, the execution that 
has been performed with the appearance of validity protects the beginning 
of the effectiveness of the executed act and opens the possibility of a rich 
casuistry on the link between acts and juridical effects that eventually fol
low this defective effectiveness. This is why, excepting cases of urgency 
and necessity, the norm seeks to guarantee the consistency of the man
date of execution as securely as possible. 
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Bk. I. General Norms MIRAS 

Exsecutor actus administrativi cui committitur merum 
exsecutionis ministerium, exsecutionem huius actus de
negare non po test, nisi manifesto appareat eundem 
actum esse nullum aut alia ex gravi causa sustineri non 
posse aut condiciones in ipso actu administrativo apposi
tas non esse adimpletas; si tamen actus administrativi 
exsecutio adiunctorum personae aut loci ratione videa
tur inopportuna, exsecutor exsecutionem intermittat; 
quibus in casibus statim certiorem faciat auctoritatem 
quae actum edidit. 

The executor of an administrative act to whom the task of execution only 
is entrusted, cannot refuse to execute it, unless it is quite clear that the act 
itself is null, or that it cannot for some other grave reason be sustained, or 
that the conditions attached to the administrative act itself have not been 
fulfilled. If, however, the execution of the administrative act would appear 
to be inopportune, by reason of the circumstances of person or place, the 
executor is to desist from the execution, and immediately inform the per
son who issued the act. 

SOURCES: c. 54 § 1 

CROSS REFERENCES: cc. 38, 39, 63, 70, 124 § 1, 1739 

COMMENTARY ------

Jorge Miras 

1 .  Types of execution 

Taking its lead from what has been established by the Code ( as well 
as by the CJC/1917), the doctrine distinguishes-by using terminology that 
is perhaps not very precise-between obligatory or necessary execution 
and free or voluntary execution, 1 depending on the extent of the powers 
granted to the executor. Thus, the mandate that consists of simply execut
ing the administrative act in a regulated manner is distinguished from the 
mandate by which a person is entrusted with the execution at his own dis
cretion ( cf. c. 70), and therefore, with the faculties to verify the necessary 
content and then either carry out the execution or not, as he deems fit. 

1 .  Cf., for a discussion of these terms, G. MICHIELS, Normae generates Juris Canonici, II 
(Paris-Tournai-Rome 1949), pp. 448-452; E. LABANDEIRA, Tratado de Derecho Administrativo 
Canonico, 2nd ed. (Pamplona 1993), pp. 379-380. 
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Canon 41 considers the case of the simple executor; that is, the case 
of the mandate of regulated execution (the so-called "necessary" or "oblig
atory" execution) of an act whose content has already been completely de
termined by its author such that the executor receives no power other than 
that of mere execution ("merum exsecutionis ministerium"), which, in 
principle, cannot be refused. 

Nevertheless, the execution-like any other act of authority-is a 
human act. Therefore it does not consist of an automatic reply to the re
ceived mandate. If it did, it would be pointless to issue an administrative 
act in forma commissoria , since automatic efficacy would be produced 
more quickly through an act issued in simple form. Accordingly, c. 4 1  an
ticipates some reasons that permit the obligatory executor-precisely by 
virtue of immediacy to the persons and circumstances affected by the ad
ministrative act-to refuse the execution or suspend it in order to inform 
the author of the act, who will, in turn, have to make some provision on 
his own authority. 

Actually, it can be said that this disposition, more than underlining 
the obligatory nature of the execution, emphasizes that the-obligatory ex
ecution is also an intelligent activity of service. The executor must not 
permit the public good (or the particular good, as the case may be) to be 
harmed through the execution of an administrative act that is merely pas
sive and mechanical. The norm can then be read with this slant: once the 
executor has sufficiently verified that the act is valid and that there is no 
reason that suggests refusal or delay of the execution and informing the 
author of the act, then it cannot be refused without cause, nor must it be 
delayed unnecessarily. But if there are well-founded doubts about the pro
priety of the execution, the executor should not proceed to it rashly. 

At the heart of this clause, as of administrative law, appears the char
acteristic modus operandi of public ecclesiastical administration, which 
must at all costs endeavor to safeguard the public good while harmonizing 
it as best it can with the particular good. In order for this delicate balance 
not to suffer unnecessarily, immediacy, that is, proximity, in the execu
tion of the governmental measures-in this case, of administrative acts
must be a fundamental feature of administration. This immediacy is pro
moted when sensitivity to a particular case, with the aid of a suitable mar
gin for discretion and the juridical security and certainty conferred by the 
rules for the exercise of authority, are appropriately articulated at each in
stance and level of government. 

2. Reasons for refusal of the execution 

The three reasons that oblige the executor to refuse the execution of 
an act have one characteristic in common: they must be "quite clear. " In ef
fect, the text-which we have modified for greater clarity by means of sub-
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categories- reads thus: "exsecutionem huius actus denegare non potest, 
nisi manifesto appareat: 

a) eundem actum esse nullum 
b) aut alia ex gravi causa sustineri non posse 
c) aut condiciones in ipso actu administrativo appositas non esse 

adimpletas." 
Let us analyze these three cases in turn: 
a) Manifestly null acts 

The possibility that execution may be refused was conceived above 
all as a security measure, lest the semblance of validity be granted through 
the execution of an act that is manifestly null, along with the consequent 
realization that its effects and actual consequences would have to be re
paired afterwards. An act is considered to be manifestly null when, for ex
ample, it lacks an essential element, when it has been issued by a subject 
manifestly incompetent for the matter, when it does not fulfill the essen
tial formalities as established by the law for that specific type of act ( cf. 
c. 124 § 1), when it is based on subreption or obreption (cf. c. 63), etc. 

b) Grave reasons that manifestly prevent the permanence of the act 

The execution of the act can also be refused when the act, though 
valid-or at least not manifestly invalid-must not be maintained for 
grave reason. It may be that such a reason was revealed in the interval of 
time between the issuance of the administrative act and the reception of 
the mandate of execution. Or again it may be that it already existed when 
the act was issued, but was unknown to its author. For example, the au
thor of the act may not have taken into account the fact that the act 
harmed the acquired rights of third parties (see the commentary on c. 38), 
and so may not have attached the derogatory clause required by c. 38. (As 
a matter of fact, c. 46 CJC/1917, the precursor of the current c. 38, instead 
of using the expression "effectu caret," which is now used by c. 38, said 
that the acts included among those cases mentioned there "non sustinen
tur," a formula parallel to that of c. 41 :  "sustineri non posse. ") 

We must now turn to the grave reason-importance comparable to 
the nullity of the previous case-that the revocation of the act requires to 
be quite clear ("manifeste constet . . .  alia ex gravi causa sustineri non 
posse"), so that the executor is obliged to refuse its execution. If the rea
son should be less grave or less clear, on account of which, in the judg
ment of the executor, execution of the act seems unsuitable at that time or 
in those circumstances, then the proper course of action would be, not re
fusal, but suspension (vide infra). 

c) Manifest non-fulfillment of the conditions indicated in the ad
ministrative act 

If the administrative act is expressly conditional, the executor must 
verify that the established conditions are fulfilled before proceeding to the 
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execution. In this case, since an odious norm is concerned, the disposi
tion-which speaks of manifest non-fulfillment and "conditiones apposi
tae" -must be interpreted strictly. Therefore , the execution of an 
administrative act cannot be refused in case of doubt about the fulfillment 
of a condition, or about the sufficiency of the fulfillment of the conditions; 
nor can the execution be refused when, in the judgment of the executor, 
conditions that must be considered implicit in the administrative act are 
unfulfilled. Such cases would instead constitute grounds for suspending 
the execution (see below). 

The text, however, does not distinguish between the conditions for 
validity and those for legality. Even when the unfulfilled conditions affect 
only the legality, the act is not to be executed, since the executor must not 
knowingly execute an act whose efficacy could have illicit repercussions2 

( on the scope and efficacy of conditions attached to administrative acts, 
see the commentary on c. 39). 

3. Reasons for suspension of the execution 

In contrast to refusal, suspension is provisional by its very nature. It 
is not based on a manifest reason that prevents the execution, but rather 
on a judgment of its expedience by the executor, who transmits an opinion 
to the author of the act so that the author may reconsider the decision 
with a better understanding of the reason ( on the concept of administra
tive expedience, see the commentary on c. 1739: 1,  b ). 

Immediacy, which we mentioned previously, now acquires an impor
tant role. It could be said that the law trusts the discretion of the executor 
and remits to the executor's proximate understanding the circumstances 
and persons affected in the case as a guarantee that the author of the act, 
who is more removed than the designated executor, will not adopt a deci
sion that could turn out to be unsuitable or inexpedient. Instead of the 
general reference to the inexpedience currently in force, Canon 54 § 1 
CJC/19 17, the forerunner to the current c. 41 ,  established: "aut qui rescrip
tum impetravit adeo, iudicio exsecutoris, videatur indignus ut aliorum of
f ensione futura sit gratiae concessio . "  It is clearly a supposition of 
expedience, as when, for example, the prudent foresight that discerns 
when an act will be useless, will result in scandal or division, will turn out 
to be disproportionately grave for the party concerned or for the faithful ,  
will disappoint legitimate and valid expectations ( all judgments made by 
the executor) of persons or institutions that were unable to be officially 
represented in the proceedings, or simply ignores precedents that are es
pecially important in that place, etc. It is understood that this discernment 

2. Cf. E. LABANDEIRA, Tratado . . .  , cit., p. 380. 
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holds, provided that the author of the act has not already anticipated these 
secondary effects of his decision and informed the executor accordingly. 

4. Informing the author of the act 

Whether the executor refuses the execution or decides to suspend it 
("quibus in casibus"), the executor must "statim" inform the author of 
the act, remitting to him the necessary information so that he may provide 
accordingly. 

On this point it must be remembered that the execution we have 
been discussing is not a favor, even when that which is executed consti
tutes a favor. The concession has already been granted by the competent 
authority, and that concession generates an expectation of justice in the 
person or persons concerned. That is why the norm states: "exsecutionem 
denegare non potest." This characterization of the act of execution leads 
us to point out the possibility of reaction from the individual or individu
als concerned-to the extent that they understand the intricacies of the 
execution of the act that concerns them-against the decision to refuse 
the execution, and even against the mere suspension of it. Depending on 
the case, that reaction could take the form of a recourse properly so
called, or of a simple denunciation, appeal, instance, or presentation of 
claims to the competent authority. 
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42 Exsecutor actus administrativi procedere debet ad man
dati normam; si autem condiciones essentiales in litteris 
appositas non impleverit ac substantialem procedendi 
formam non servaverit, irrita est exsecutio. 

The executor of an administrative act must proceed in accordance with 
the mandate. If, however, the executor has not fulfilled the essential con
ditions attached to the document, or has not observed the substantial 
form of procedure, the execution is invalid. 

SOURCES: c. 55 

CROSS REFERENCES: cc. 10, 40, 45, 124 § 2, 133, 138 

C OMME NTARY ------
Jorge Miras 

1. The mandate as the norm for valid execution 

The fundamental norm by which the execution must be governed is 
the mandate received by the executor. This constitutes a specific applica
tion of the general rule established in c. 1 33 § 1 for acts performed 
through delegation: "A delegate who exceeds the limits of the mandate, 
with regard either to things or to persons, performs no act at all ." 

The content of the mandate of execution will determine the parame
ters of valid action by the executor. The mandate, however, need not be 
explicit with regard to each action-preparatory ( cf. c. 43), material, and 
juridical-that the execution of an administrative act may require. In this 
case, therefore, the rule of c. 138 must be applied, according to which del
egation for one case alone must be interpreted strictly, but always with 
the understanding that "delegation of power to a person is understood to 
include everything necessary for the exercise of that power." Otherwise, 
an insufficiently explicit mandate would make execution practically im
possible. 

Therefore, only those limits that are expressly established as such in 
the mandate are to be considered essential limits for the execution. 
Canon 42 mentions two possible limitations of this type, which necessarily 
bind the executor under sanction of nullity of his actions: 

a) The essential conditions established in the mandate 

The text refers to the essential conditions "in lit teris appositis." 
This case must be clearly distinguished from that which refers to the exe
cution of a conditional administrative act. When the conditions expressed 
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in the act to be executed have not been fulfilled, then we find ourselves 
facing one of the suppositions of c. 41, by virtue of which the execution is 
to be refused. By contrast, we are concerned here with conditions im
posed for the validity of the execution. These conditions are found in the 
text through which the mandate is entrusted to the executor. It is the ex
ecutor-not the designee of the act that is being executed-who must ful
fill those conditions, regardless of whether the act that is being executed 
also includes conditions of its own. 

Since an invalidating law is concerned, the reference to "essential" 
conditions must be interpreted strictly. They must be stated so clearly that 
there is no possibility of doubt about their intention to condition the valid
ity of the execution (see the commentary on c. 39). 

b) Omission of the substantialform of procedure 

The substantial form of procedure is in each case that which the law 
has established as necessary for the efficacy of the act at issue. For spe
cific cases, we could also call substantial form that which has been im
posed by the author of the act as a requirement for the validity of the 
execution. Thus, c. 133 § 2, which also applies to this case, makes clear 
that the delegate does not exceed the limits of the mandate (and therefore 
does not act invalidly [ c. 133 § 1 ] )  if he simply performs the entrusted acts 
in a manner other than that determined in the mandate, "unless the man
ner was prescribed for validity by the delegating authority," thereby ele
vating such form to substantial form of procedure. 

2. The sanction of invalidity 

If the executor does not fulfill the conditions established as essen
tial, or does not observe the substantial form of procedure, the execution 
is null ("irrita est exsecutio") . In addition, if the executor otherwise ex
ceeds the limits of his mandate with regard either to things or to persons, 
his actions are null ("nihil agit" [ c. 133 § 1 ]) .  

What do these sanctions mean in practice? Since they are certainly 
express sanctions of nullity (cf. c. 10), they truly nullify the act of execu
tion. However, the paralysis of the efficacy of the executed act is generally 
not produced automatically. The act of execution, despite being invalid, if 
it has been performed correctly with respect to its external elements, en
joys a presumption of validity that is destroyed only by proof to the con
trary ( c. 124 § 2). For this reason, depending upon the degree of external 
importance of the elements that are unfulfilled in the execution, it is cer
tainly possible that such nullity will have to be made effective through a 
declaration by the competent authority by means of a decree or a judg
ment (see commentary on c. 40, 3). Otherwise, if the executor learns in 
good time that the execution is null, he can repeat it, as is established in 
C. 45. 
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Tit. IV. Ch. I. Common Norms cc. 43-44 

Actus administrativi exsecutor potest alium pro suo pru
denti arbitrio sibi substituere, nisi substitutio prohibita 
fuerit, aut electa industria personae, aut substituti per
sona praefinita; hisce autem in casibus exsecutori licet 
alteri committere actus praeparatorios. 

The executor of an administrative act may in his prudent judgment substi
tute another for himself, unless substitution has been forbidden, or he has 
been deliberately chosen as the only person to be executor, or a specific 
person has been designated as substitute; however, in these cases the ex
ecutor may commit the preparatory acts to another. 

SOURCES: c. 57 

44 Actus administrativus exsecutioni mandari potest etiam 
ab exsecutoris successore in officio, nisi fuerit electa in
dustria personae. 

An administrative act can also be executed by the executor's successor in 
office, unless the first had been chosen deliberately as the only person to 
be executor. 

SOURCES: c. 58 

CROSS REFERENCES: cc. 40, 41, 124 § 1 ,  137, 145 § 1 

1. Substitution 

COMMENTARY ------

Jorge Miras 

These canons present two different scenarios for the transmission of 
the obligatory burden and the power to execute the administrative act: 
substitution and succession. The general rule established in c. 43 states 
that the person who has been designated to execute an administrative act 
may substitute another personally, in accordance with prudential judg
ment. Included among the matters left to the "prudent judgment" of the 
executor is , of course, the verification that the substitute he intends to 
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designate possesses the conditions necessary to carry out the commission 
validly, legally, and competently. 

A simple comparison will suffice to show that this possibility ex
tends beyond the faculty of sub-delegation (cf. c. 137 § §  2-3) and might be 
called the category to which the faculty of designating substitutes be
longs. Perhaps the reason lies in the very specificity of the supposition: 
delegated power in general-which could give rise to a wide range of ju
ridical phenomena-is not what is meant here. Rather, it refers only to the 
mandate of execution of an administrative act whose fulfillment is not to 
be delayed without cause (cf. c. 41). Generally, the commission of execu
tion is entrusted to persons who hold offices or positions, or who already 
exercise some other function, and who, therefore, may well encounter dif
ficulties in having to add that commission to their habitual obligations. 
The possibilities of absence, sickness, or commitments that cannot be 
postponed, together with lack of time and other eventualities, generally 
favor fullness in the faculty of substitution, which better ensures the 
promptness and diligence desirable in the execution, without the need to 
return to the mandator to inform him of those circumstances. 

Nevertheless, c. 43 establishes three cases in which this possibility is 
excluded: 

a) When substitution is prohibited. This clause must refer to an ex
press prohibition, either of a general nature as established by the law for 
the specific act that is to be performed, or as established by the author of 
the act in the litterae in which the executor is designated. 

b) When the executor has been deliberately chosen for his personal 
characteristics. Obviously, it must somehow be made known to the exec
utor that he or she has been chosen precisely for certain personal charac
teristics, since the executor is the one who must refrain from substituting 
another. Therefore, if an executor is thus designated, the mandate must 
state this circumstance-which is equivalent to an indirect prohibition of 
substitution-or at the least, the designated person must be duly informed 
of it (cf. c. 40). If it is his intention to exclude it (vide infra), the author of 
the act must also clearly state such a circumstance, lest the disposition of 
c. 44 automatically come into effect (if applicable). 

c) When there already exists a designated substitute. If the mandate 
has anticipated the eventuality that the person designated as executor in 
the first place cannot execute the commission and has established who 
must be the substitute, then the executor (unless an automatic mechanism 
of substitution has been provided) can still choose a substitute "according 
to his prudent judgment"-unlike in the first two cases-but the substi
tute must be and can be the designated person only. 

Canon 43 makes no special provision for a case of substitution for 
the substitute. Normally, the relationship between the executor and the 
substitute is much closer and more responsive than that between the ex
ecutor and the author of the act, such that, if it proves impossible to desig-
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nate the originally intended substitute, the executor will be able to 
designate another in good time. When the faculty to designate a substitute 
is limited by any of these circumstances, the author of the mandate will 
have to make provision anew. 

In the absence of an express disposition, we are to understand that 
c. 137 § 4 applies here, such that, unless it was expressly granted in the 
mandate by the author of the act, the substitute cannot in turn choose a 
substitute. 

2. Succession 

Canon 44 regulates what could be considered a special case of auto
matic substitution: succession. This situation generally takes place when 
the mandate of execution is granted to the holder of an ecclesiastical of
fice (cf. c. 145 § 1), precisely because he holds an office-sometimes the 
executor is even designated by office and not by name, such as the ordi
nary, the parish priest, the penitentiary, etc.-without any special regard 
for their personal characteristics. 

In such cases, the person who succeeds the executor in office suc
ceeds him in the execution as well, if the execution has not yet been car
ried out. In contrast to the cases of substitution properly so-called, in 
which the executor could himself carry out the execution but entrusts the 
commission to a substitute, in succession, the obligation and the power of 
execution automatically pass to the successor, such that the person who 
left office ceases to be competent to carry out the execution. 

When the holder of an office has been designated as executor be
cause of personal characteristics-provided there is evidence of them
this succession does not take place, nor, as we have seen, is it possible to 
freely designate a substitute. 1 The result is that, if a person leaves office 
without having carried out the execution, the author of the act will have to 
make provision anew. 

3. Consequences of the improper designation of a substitute 

What consequences would be incurred by the designation of a substi
tute in violation of the limitations established in c. 43? 

The appointment of a substitute in contravention of an express pro
hibition would be, in principle, null (cf. c. 42). It would give rise to an 
equally null execution if it were carried out, since this would amount to an 
example of an act performed by an incapable person (cf. c. 124 § 1). The 

1. Cf., for the doctrine subsequent to the C/C/17, G. MICHIELS, Normae generales Juris 
Canonici (Paris-Tournai-Rome 1949), p. 464. 
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same consequence would be attributed to the designation of a substitute 
other than the one established as necessary by the mandator. 

Regarding the designation of a substitute by an executor who knows 
that he has been designated precisely for personal characteristics, we 
would likewise have to conclude that such a designation is null, since the 
expression of that circumstance is equivalent to an indirect prohibition. 
On the other hand, if that point has not been stated sufficiently clearly, 
and was therefore unknown to the executor, the substitution and the per
formance of the executor would be valid-the same could be said of suc
cession-unless the precise characteristic desired in the executor can be 
considered essential for the validity of the act of execution and is lacking 
in the substitute (cf. c. 124 § 1). 

Even in those cases in which the faculty of substitution is limited or 
excluded, the executor can always commit to another the preparatory acts 
of the execution, properly so-called. Examples include the possible inter
rogation of witnesses, the verification of the fulfillment of required condi
tions, the gathering of specific information, certain previous formalities, 
material acts, etc. 
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45 Exsecutori fas est, si quoquo rnodo in actus adrninistra
tivi exsecutione erraverit, eundern acturn iterurn exsecu
tioni rnandare. 

If there has been any error in the execution of an administrative act, the 
executor may execute it again. 

SOURCES: c. 59 § 1 

CROSS REFERENCES: cc. 42, 66, 126, 1616 

COMME NTARY ------

Jorge Miras 

l. Types of errors included in the norm 

The group of norms concerning the execution of administrative acts 
in general comes to an end with this canon. This last norm considers the 
possibility that the executor has committed errors in the course of execut
ing the act. Since the canon does not make distinctions, this norm should 
be interpreted broadly because it seeks to simplify administrative activ
ity-it is, in other words, a favorable norm. Therefore, the canon em
braces all types of errors: material, accidental, and substantial. 

A logical interpretation can only be obtained by achieving propor
tionality between the faculty granted by the norm and the type of error at 
issue. It is essential to note that the intention here is not to prescribe a 
procedure for the simple correction of errors, material or otherwise, but 
rather to grant the executor the faculty to perform the execution again 
("eundem actum iterum exsecutioni mandari"). This concession is neces
sary because the executor is not the authority competent over the matter. 
His competence is limited to the execution and once carried out, it would, 
in principle, be exhausted; he would then lack any power to act again in 
the case. Yet if he realized, after the execution, that he had made an error, 
and this norm did not exist, the executor would have to notify the au
thor-the competent authority-of the act to the effect that an error had 
been made, so that he may convalidate, as appropriate, the faulty execu
tion, or so that the executor may receive a mandate to execute again. Nat
urally, the concerned individuals would suffer prolonged uncertainty 
because of this delay. 
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2. Use of the faculty to repeat the execution 

MIRAS 

Once this perspective has been adopted, in which cases would it be 
fitting to use the faculty of repeating the execution? Doubtless, it could be 
used in case of purely accidental errors, or even solely material errors ("si 
quoquo modo in exsecutione actus administrativi erraverit"), but such ac
tion would be disproportionate-or even inopportune-in many cases. 

In practice, there are errors that void the execution or that turn them 
into uncertain and doubtful executions. Others, however, do not affect the 
validity of the execution at all because, after its execution, the act un
doubtedly begins to produce its effects . Should the execution be repeated 
in these cases, uncertainty and confusion about the effectiveness of an act 
whose execution has certainly been valid would be introduced. 

When is the act of execution certainly valid? For example, in the 
case of rescripts, c. 66 establishes a principle according to which acciden
tal errors do not void their validity, "provided that in the judgment of the 
ordinary there is no doubt about the person or the matter in question. "The 
same criteria should be applied to the act of execution of the rescript. In 
general, however, c. 126 stipulates for any juridical act-and therefore, for 
administrative acts as well, in the absence of other specific norms applica
ble to the case in question-the principle that, in the absence of a disposi
tion to the contrary, only those errors related to the substance of the act 
or any other condition sine qua non affect the validity of the execution 
(cf. ,  for the execution of administrative acts, c . 42) .  

It appears that the legislator is inclined to minimize the importance 
of errors that do not affect validity. Indeed, as we have already seen, it has 
not even been thought necessary to issue a norm for the simple correction 
of errors (cf. ,  for judicial judgments, c. 1616). Perhaps we can articulate 
the following practical principle of behavior for the executor: when an 
act of execution is valid, if the error does not harm anyone and the eff ec
tiveness of the executed act will not be subject to possible challenges, it is 
better to let it take effect without creating unnecessary burdens . It is the 
responsibility of the competent authority to adopt the act of execution 
and to repair the possible accidental errors, or to note, as the case may be, 
that the error goes beyond the accidental and to provide for the conse
quences. Thus will healthy economy in procedure be promoted, which will 
redound to the benefit of souls and to efficiency in governance . 

In our opinion, the case in which this faculty would have to be used 
would arise when the executor has made errors that affect the validity, or 
that at least make the act of execution doubtful or susceptible to chal
lenge.  In those cases: 

a) If the error is identified before remitting the records of execution 
to the author of the act, the execution can and should be repeated. Other
wise, the mandate received would be negligently unfulfilled since the law 
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grants to the executor the necessary faculty so that the issue does not 
need to be returned to the author of the act unresolved. 

b) If, on the other hand, an error of this nature has gone unnoticed, 
and the executor remits the records of execution to the superior, we will 
be before a case of invalidity of the execution (see commentary on c. 42). 
In this case c. 45 would not be relevant, because the executor believes he 
has carried out his commission correctly, and the possibility of using this 
faculty does not arise . If, however, he realizes the error that has been 
made after the records of execution have been sent, he must communicate 
this to the superior using the quickest means possible and stating his will
ingness to repeat the execution, failing any indication to the contrary. 

The faculty granted by this canon to the executor is to be understood 
also to be granted, for the same reasons, to his substitute and successor 
( cf. cc. 43-44). In other words, it is to be granted to any person who law
fully acts as an executor of an administrative act. 
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46 Actus administrativus non cessat resoluto iure statuen
tis, nisi aliud iure expresse caveatur. 

An administrative act does not cease on the expiry of the authority of the 
person issuing it, unless the law expressly provides otherwise. 

SOURCES: c. 61 

CROSS REFERENCES: cc. 58 § 2, 81 

C OMME NTARY ------

Jorge Miras 

1 .  The general rule and its "rationale" 

The issuance of singular administrative acts forms part of the exer
cise of the function or ministry of governance. It represents a use of public 
authority by the competent executive authority, who exercises the func
tion of discerning in each particular case the requirements of the public 
good-the purpose of the Church, in short-and makes the decision most 
appropriate for that purpose. Such an act, then, is not a private act con
fined to the personal juridical sphere of its author, as if it were an arbitrary 
or capricious decision that depended exclusively on the will or disposition 
of the person issuing it. Rather, it must be remembered that administrative 
acts, like the administrative function as a whole, are governed by their own 
rationale, which binds the author even in those cases where the widest dis
cretion is allowed in the exercise of authority. In fact, however broad the 
scope for discretion may be in each case, administrative acts are always 
subject to at least two aspects of the exercise of public authority: the pur
pose of the act and the notion of competence. 1 Therefore, an administra
tive act, once it has been lawfully issued, becomes independent of its 
author-who cannot revoke it without just cause-and acquires a life of its 
own in the public-juridical world, creating, altering, or extinguishing a 
wide variety of juridical situations. 

The general principle established by the CIC is the permanence of the 
effects of a lawful administrative act, independent of the continuance of its 
author in the exercise of the authority by virtue of which it was issued. If 
he possessed power and competence at the time of issuance and acted 

1. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd ed. (Pamplona 
1993), pp. 192-197; 357-365. 
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lawfully, then the requirements for the permanence of the act's effects have 
been fulfilled. Otherwise, such an important good as the certainty and se
curity of juridical situations would disappear from Church life, to be re
placed by a kind of fundamental precariousness of all decisions of 
governance, which would then be subject to sudden changes of persons. 

On the contrary, the general norm is that lawful administrative acts
provided they do not have a fixed date of expiry and their efficacy has not 
lapsed in one way or another-cease by revocation. In other words, they 
cease by a new act from the competent authority, motivated by consider
ations of expedience or good governance. Put another way, they cease as 
the result of a new evaluation of the requirements of the public good in re
lation to the circumstances of persons, times, and places, carried out by 
the competent authority of the moment, who can be that very same author 
of the previous act or his successor, or his superior (see the commentary 
on c. 47). 

2. Exceptional cessation of an administrative act upon the 
cessation of the authority of its author 

Canon 46 recognizes that the law has expressly provided for the pos
sibility that, in certain cases, the administrative act ceases upon the expiry 
of the authority of the person who issued it. Such is the case with c. 58 § 2, 
which makes the following disposition regarding singular precepts that 
have not been imposed by a lawful document: upon the expiry of the au
thority of their author, the basis for upholding the certainty of the juridical 
situations dependent on these decrees disappears as well. If we should 
also apply to these cases the general norm that acts are permanent, we 
would thereby bestow continuity on juridical situations whose basis is un
certain, which would contradict the very rationale of that general norm. 
Moreover, the author of such decrees can ensure quite easily that they will 
remain in force after his authority expires; he need only record them in a 
lawful document (see the commentary on c. 58). 

Canon 81-applicable also to dispensations capable of successive 
applications, along the lines of c. 93-exceptionally allows for the cessa
tion in this case of privileges granted with certain clauses that make them 
precisely dependent throughout the period of their validity on their au
thor's continued will to grant them. 

There can be many motivations for possible exceptions established 
by the law to the general principle enshrined in c. 46. One must analyze in 
each case the exact motive for the legislator-or as the case may be, the 
author of the act, although that is not the case contemplated here-to 
manifest expressly his will to limit the duration of the efficacy of an ad
ministrative act to the time in which its author holds office or possesses 
the use of authority. 
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The fact that there are exceptions to this norm does not harm the in
terest in protecting the stability and certainty of juridical situations since 
the exception must be stated expressly. This requirement ensures that it 
will be known to all interested parties from the very moment of issuance 
of an administrative act subject to such a limitation, and it prevents the 
creation of false expectations or conflicts with acquired rights. 
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47 

Tit. IV. Ch. I .  Common Norms c. 47 

Revocatio actus administrativi per alium actum adminis
trativum auctoritatis competentis effectum tantummodo 
obtinet a momento, quo legitime notificatur personae 
pro qua datus est. 

The revocation of an administrative act by another administrative act of 
the competent authority takes effect only from the moment at which the 
person to whom it was issued is lawfully notified. 

SOURCES: c. 60 § 1 

CROSS REFERENCES: cc. 36 § 1, 54-56, 58, 73, 79, 93 

1. Revocation 

C OMME NTARY ------
Jorge Miras 

This canon concludes the common norms that the CIC devotes to 
singular administrative acts, and they do so by establishing that the lawful 
notification of the person directly affected by the new act ("pro qua datus 
est") determines the moment when the effects of the revocation begin. 

Here it is implicitly stated that the usual manner of cessation for 
those administrative acts that are of indeterminate duration or do not con
tain a (resolutory) condition or a predetermined provision for passing out 
of effect, is precisely revocation through a new administrative act origi
nating with the competent authority ( cf. c .  58 § 1 for singular decrees, 
c. 73 for rescripts, c. 79 for privileges, and c. 93 for dispensations) . 

The revocation is always effected by means of a new administrative 
act proceeding from the competent authority, which supposes that said 
authority has completed a reevaluation of the matter, taking into account 
the personal, local, and temporary circumstances that it includes, and has 
made a new decision that is considered more opportune, suitable, wise, or 
beneficial than the previous one. 

The competent authority can be the author of the act being revoked 
( cf. cc. 1734-1735), the hierarchical superior of the author ( cf. c. 1739), or 
the author's successor in office. The revocation can be made Motu prop
rio or at the request of an interested party. The revocation can be explicit 
( cf. cc. 1 734, 1 739) or implicit if express mention of the act being revoked 
is not made, but in either case, it is rendered totally without effect (cf. , for 
example, c. 53 in fine). To define adequately the scope of the cases of im-
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plicit revocation, we must take into consideration, if that is the case, the 
rules established in c. 36 ( cf. also c. 38). 

2. Lawful notification 

Technically speaking, it is necessary to distinguish revocation, which 
is an ordinary measure of governance used for reasons of opportuneness, 
from other cases that are based in the nullity or the voidability of the act, 
or from the possible amendments or corrections that essentially keep the 
same act in effect (see commentary on c. 1739). In any case, the moment 
at which these decisions take effect will always be the date of the notifica
tion (the retroactivity of the effectiveness is an entirely different matter). 

Locating the effectiveness of the acts precisely in the lawful notifica
tion does not mar the notion of administrative acts as unilateral acts of 
authority, nor does it reveal an alleged similarity to the nature of transac
tions, which require the acceptance of the recipient. It is simply a norm 
conducive to juridical certainty, in virtue of which the position of the in
terested party and the acts that he carries out in the interval between the 
date of revocation and that of notification are still governed by the act 
being revoked, so that there is no period of juridical uncertainty. 

Surprisingly enough, the common norms for administrative acts do 
not establish any rule regarding lawful notification. However, c. 47 seems 
to favor the interpretation that an administrative act by which a previous 
one is being revoked is indeed a singular decree since the norm under 
consideration here is absolutely equivalent to the one established in c. 54 
§ 2 for decrees (although for rescripts, cf. c. 62). Therefore, we can apply 
the norms of cc. 54-56 to the notification of the decree effecting a revoca
tion (regarding the different cases of notification, see commentary on 
cc. 54-56) . 
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48 

Tit. IV. Ch. II. Singular Decrees and Precepts c. 48 

CAPUT II 
De decretis et praeceptis singularibus 

CHAPTER II 

Singular Decrees and Precepts 

Decretum singulare intellegitur actus administrativus a 
competenti auctoritate exsecutiva editus, quo secundum 
iuris normas pro casu particulari datur decisio aut fit 
provisio, quae natura sua petitionem ab aliquo factam 
non supponunt. 

A singular decree is an administrative act issued by a competent executive 
authority, whereby in accordance with the norms of law a decision is 
given or a provision made for a particular case; of its nature this decision 
or provision does not presuppose that a petition has been made by any
one. 

SOURCES: 

CROSS REFERENCES: cc. 35-47, 49-58, 59, 1732-1739 

COMME NTARY ------

Jorge Miras 

1. Singular decrees: a category of administrative acts 

After stating the general norms, the Code turns in succession to the 
specific norms for the two categories of administrative acts: singular de
crees and rescripts. 

It could be said that c. 48, to a certain extent, defines the notion of 
singular decree-although a more precise technical definition must take 
into account other elements that follow from cc. 48-58; but what it actu
ally achieves, which is perhaps greater than a definition, is the incorpora
tion of a whole series of heterogeneous juridical acts of ecclesiastical 
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authority in the category of singular decrees. Indeed, the most important 
function of c. 48 is not to define with scientific precision, but rather to de
clare that those singular acts of authority which are not to be given 
through a rescript ( cf. c .  59) must be understood to be decrees and to pos
sess a definite juridical regimen, established by the general norms and 
canons that follow. The Code has intended to include all administrative 
acts of ecclesiastical authority in one of these two formal categories for 
practical reasons: it is simpler and more economical in terms of normative 
policy and more secure to give norms for one category of acts, in which a 
great number of cases is included, than to establish special norms for each 
type of act now included in that category. Establishing such special norms 
would undoubtedly give rise to annoying redundancies, and worse, lacu
nae and uncertainties. 

2. Characteristics enumerated by c. 48 

What characteristics are to bring together the various juridical acts 
understood to be included under the term "singular decrees"? Canon 48 
lists some that merit extended treatment. 

a) Administrative act 

In actuality, since it has adopted this technical expression, which has 
already been used in the general norms, c. 48 could have omitted the rest 
of the characteristics common to every administrative act, limiting itself 
to stating those characteristics that are different for rescripts. The affir
mation that the administrative act as conceived here is given by compe
tent executive authority in accordance with the norms of the law and for a 
particular case, does nothing to distinguish singular decrees from the rest 
of administrative acts; the same could be said of rescripts: "rescriptum in
telligitur actus administrativus a competenti auctoritate exsecutiva editus 
quo secundum iuris normas pro casu particulari . . . .  " It still remains to add 
the distinct characteristics of singular decrees to this express inclusion of 
them in the class of singular administrative acts. 

Nevertheless, it cannot be said that this provision is entirely super
fluous, since it does differentiate singular decrees from other decrees that 
are, properly speaking, general norms, and are also given by competent 
executive authority (cf. cc. 3 1-33). Thus the similarity in terms does not 
lead to error regarding the nature and juridical regimen of the acts dis
cussed in these canons. 

b) The content of singular decrees 

Content is the first specific difference cited by c. 48 for characteriz
ing singular decrees; through a decree "a decision is given or a provision 
made for a particular case." Obviously, the terms provision and decision 
are inexact and generic, suitable for designating a wide range of specific 
measures of governance ( appointments, decisions, provisions, dismissals, 
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establishments, extinctions, resolutions, confirmations, revocations, sub
stitutions, etc.). Decisions may concern conflicts (cf. , e.g., cc. 51 ,  1734 § 3, 
2° , 1735), but not necessarily. Provisions may concern ecclesiastical of
fices (cf. , e.g. , cc. 146-156), but they need not refer only to these cases. In 
actuality, any specific disposition of governance that concerns a particular 
case can be included under these headings, except for grants of favors at 
the request of concerned parties, which constitute the specific content of 
rescripts. Therefore, it can be said that the administrative act par excel
lence, in canon law, is the singular decree, since every administrative act 
that does not have to take the form of a rescript will take the form of a sin
gular decree. 1 The Code itself confirms as much in regulating the recourse 
against administrative acts under the rubric: "De recursu adversus decreta 
administrativa" (also, see the commentary on c. 1734). 

c) The initiative in singular decrees 

The text of c .  48 adds a further nuance that in a way defines the 
breadth of the notions of decision and provision: it speaks of decisions or 
provisions that "of their nature do not presuppose that a petition has been 
made by anyone" ("petitionem ab aliquo factam non supponunt"). 

That expression is not meant to establish that the issuance of a de
cree cannot be preceded-or even forced-by the petition of a concerned 
party; to the contrary, that is precisely what happens in many cases, and 
accordingly it has been foreseen in c.  57 (see commentary on c. 57). What 
it does intend to establish is that the decision or provision at issue be 
adopted in a preeminent manner by the competent authority through the 
use of his power of governance. He makes use of his own assessment of 
the facts, circumstances, and needs of those conceivably presented by the 
potential petitioner, but also of others, and his own appreciation of what 
is most just, expedient, or appropriate in the case for the public good 
(cf. c. 50) . For the sake of the public good, all administrative decisions 
and provisions must be created "by their very nature," even if the involve
ment of authority has been requested through a petition. 

This is not what happens in the case of rescripts. In the granting of 
favors, authority basically acts at the request of the person concerned and 
considers the motivating reasons expounded by the petitioner in the pre
ces (hence the special relevance of defects such as subreption and obrep
tion, and the need for at least one of the alleged motivating reasons to be 
true [ cf. c. 63]), evaluating their sufficiency as well as the absence of ob
stacles to granting whatever has been requested. 

Perhaps the key to interpreting this expression can be found in one 
of the differences between decrees and rescripts expounded by Laban
deira: "The immediate and principal purpose of a decree is normally the 

1. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd ed. (Pamplona 
1993), pp. 306ff. 
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public good, which does not prevent it from having a specific designee 
who can be favored or injured by it ( cc. 50 and 52) . On the other hand, 
even when the ultimate purpose of a rescript is the public good, the imme
diate purpose is to favor one or several specific persons, granting them a 
grace, a favor, or a privilege (cc. 59, 61 ,  71 ,  77, and 80), or even establishing 
something contrary to a norm, in favor of particular individuals ( c. 36). "2 

3. Other characteristics 

In addition to those enumerated in c. 48, there are other fundamental 
characteristics of singular decrees. The collection of canons in this sec
ond chapter makes it possible to say that the legislator intended to give 
unity of juridical regimen to the whole heterogeneous group of singular 
decisions of governance that cannot be embraced in the granting of fa
vors. He does this by means of the category of the singular decree, which 
appears to be characterized as a formal act of disposition with a long 
reach. Here we find ourselves before the form of administrative act par 
excellence: under this form, authority makes decisions capable of creat
ing, altering, or unilaterally extinguishing the broadest range of juridical 
situations on its own initiative while being protected by a presumption of 
legality and capable of immediately impinging on the juridical state of the 
faithful and the public good. 

For this reason, the general norms on singular decrees constitute a 
juridical regimen characterized by the special presence of guarantees. 
Along these lines-in addition to the necessary guarantees presupposed 
by the requirements established by the substantive norms applicable to 
the situations affected by the possible decrees-the following can be iden
tified as especially important in administrative acts: 

a) the method of proceeding, and in particular, the hearing of the in
terested parties ( cf. c .  50); 

b) the obligation of the administration to reply to lawful petitions of 
the faithful and to adopt the expedient decisions or provisions within the 
ambit of its competence. Here the introduction of the discipline on admin
istrative silence in the Church is extraordinarily important (cf. c. 57 § 1-2); 

c) the written form and the explanation of decisions (cf. cc. 5 1  and 
58 § 2); 

d) the lawful notification of the individual concerned ( cf. cc. 54-56); 

e) and the responsibility of the ecclesiastical public administration 
for damages caused ( cf. c. 57 § 2). 

2 .  Cf. ibid., p. 305. 
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Furthermore, it has been generally established in the Code that one 
who believes he has been injured by a decree can have recourse to the hi
erarchical superior of the one who issued the decree. This constitutes a 
fresh guarantee of the just exercise of the function of governance appar
ent in administrative acts (see the commentary on cc. 1732-1739; also, 
cf. cc. 1400 § 2, 1445 § 2 and PB 123). 
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49 Praeceptum singulare est decretum quo personae aut 
personis determinatis aliquid faciendum aut omittendum 
directe et legitime imponitur, praesertim ad legis obser
vantiam urgendam. 

A singular precept is a decree by which an obligation is directly and law
fully imposed on a specific person or persons to do or to omit something, 
especially in order to urge the observance of a law. 

SOURCES: 

CROSS REFERENCES: cc. 35-58, 136, 1319 

COMMENTARY ------

Jorge Miras 

l. A singular decree whose content consists of a direct order 

In this canon the name of singular precept is given to a decree char
acterized by its content, which consists of a direct order given to one or a 
number of specific persons. 

The reason for this specificity-it is the only type of decree to make 
use of it-is to be found in the very nature of the singular precept, which 
directly and immediately binds the behavior of the faithful affected by it, 
imposing an obligation on them. As is evident, the details found in the 
Code on this type of decree are not meant to establish a set of special 
norms for precepts, but rather to regulate the precepts by subjecting them 
to the same guarantees established for the other singular decrees. In fact, 
the only special norm given for precepts constitutes precisely a reinforce
ment of these common guarantees: a precept that has not been imposed 
through a lawful document ceases upon the expiry of the authority of the 
person who issued it (see commentary on c. 58 § 2). 

2. Characteristics of the singular precept 

The precept is expressly configured as an administrative act in order 
to overcome former uncertainties caused by the figure of "praecepta singu
lis data" (the object of c. 24 CJC/1917), which led one part of the doctrine 
prior to the Code to consider it a legislative act. In fact, the Code is only 
concerned here with precepts given by competent ecclesiastical authority 
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by virtue of executive power, to the exclusion of other related figures. It 
says, in effect, that the precept is a decree; that is to say, "actus adrninistra
tivus a competenti auctoritate exsecutiva editus." Therefore, its character
istics are those common to all administrative acts plus those proper to 
singular decrees, and including one specific characteristic : it is an adminis
trative act ( cf. cc . 35ft) that contains a decision made for a particular case 
( cf. c. 48). The elements of this additional characteristic can be explicated 
as follows: 

a) That decision consists of imposing on one or several determined 
persons a mandate ( an order to do something) or a prohibition ( an order 
to abstain from something) ;  

b) It refers to an order from the "competent executive authority," 
and therefore its addressee is someone who is subject by reason of some 
concept to the authority of the one who issues the precept ( cf. cc. 35, 48, 
and 136); 

c) It is to be imposed "lawfully," that is, "secundum iuris normas" 
( c. 48) , such that, in addition to the norms applicable to the situation to 
which the precept in question refers , the norms on competence, proce
dure (cf. c . 50) , form (cc . 51  and 58 § 2) , and notification (cc . 54-56) must 
also be strictly observed; 

d) Once lawfully imposed, it obliges the addressee or addressees ev
erywhere , unless it is expressly established otherwise ( c. 52) .  

3.  Principal types of singular precept 

Leaving aside for now the other distinctions that could be made by 
considering the content of precepts, the manner by which they instruct, or 
the ways in which their obliging effectiveness is expressed , we will cite 
two that seem to us to be of special interest: 

a) The simple precept and the penal precept 

The obligation to do or to omit something, which essentially consti
tutes the content of a precept, can simply be imposed or it can also contain 
the threat of a penalty in case of non-fulfillment . In these cases one speaks 
precisely of a penal precept (cf. cc. 13 14ff) , a figure whose regimen has 
been simplified in the Code, which assigns to it the characteristics and reg
imen of the administrative acts. Canon 1319 establishes that, to the extent 
to which someone can by virtue of his power of governance, impose pre
cepts in the external forum (that is, to the extent to which it is the "compe
tent executive authority" [ cf. cc . 48-49]) , that authority can also by precept 
threaten determined penalties, with the exception of perpetual expiatory 
penalties. Therefore , the executive authority can reinforce the lawful pre
cept with a threat of punishment, which aggravates the consequences of 
possible non-fulfillment, or which, to put it positively, makes the mandate 
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more urgent and effe ctive .  The legislator is not to adopt this mea
sure,whose extension is expressly limited, unless the matter has been very 
carefully considered ( cf. c. 1319 § 2). 

In these cases, in addition to the guarantees proper to every precept, 
the specific guarantees regarding penalties are also applicable, including 
the one that assumes the strict interpretation imposed by c. 36 § 1 of those 
acts that refer to "the threat or imposition of penalties. "1 

b) Precep ts that urge a preexis ting legal obligation and precepts 
that impose obligations praeter legem 

In the course of the revision of the CJC/1917, the singular precept ap
peared for a time to have been conceived as a simple means to urge the 
observance of preexistent obligations, as stated in c. 48: "Praeceptum sin
gulare intelligitur decretum quo directe alicuius normae canonicae aut de
creti observantia urgetur contra invitos. "2 The final wording of the canon, 
however, admits of other possibilities-in accordance with the concept of 
administrative act-by establishing that the singular precept is imposed 
"praesertim ad legis observantiam urgendam." 

Urging the observance of the law is not the sole possible function of 
the precept, but that is its principal function. 3 Executive authority, within 
the scope of its competence, can also impose certain obligations that have 
not been established previously by the law, which does not mean that in 
such cases the precept is legislative in nature, or that it violates the princi
ple of legality. The legality characteristic of acts of executive power-or, 
in general, of the administrative function-is not to be understood as a 
limitation of its function to the mere automatic execution of the law (if the 
law could anticipate every eventuality that might arise at various times 
and places, and supply a solution a priori , the administrative function 
would not be necessary). Rather, legality consists in the fact that the ac
tions of the executive authority must always be produced "legitime," "se
cundum iuris norms . " This means that sometimes the authority 
necessarily must act in a manner predetermined by the law, as in cases of 
regulated authority, and at other times must decide upon the action most 
suitable for the purpose that is entrusted to it in the Church. This author
ity must also be based on the capacity and range of decision granted to it 
by the law and using the resources-including juridical ones-proper to 
the authority that has been assigned, while always remaining within the 
limits determined by the law for its acting (discretionary authority) . 

1. Cf., on the penal precept, E .  LABANDEIRA-J. MlRAS, "El precepto penal en el CIC," in Jus 
Ecclesiae 3 (1991), pp. 671-690. 

2. Comm. 23 ( 1991), p. 32. 
3. Cf., to the contrary, with certain distinctions, B. GANGOITI, commentary on c. 49, in 

A. BENLLOCH POVEDA (Dir.) , C6digo de Derecho Canonico. Edici6n bilingiie, fuentes y 
comentarios de todos los cdnones, 3rcl ed. (Valencia 1993); P. LOMBARDIA, commentary on 
c. 49, in Pamplona Com. 
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Therefore, when an executive authority, through a singular precept, 
lawfully establishes an obligation praeter legem, it is in fact acting secun
dum legem, since the law confers the following possibility of acting upon 
it: what legality requires is not that the content of the precept be predeter
mined by the law, but that the precept be given secundum iuris normas. 
Accordingly, it can be said that what distinguishes every singular precept
and therefore any administrative act-is precisely that "in a specific case, it 
creates, modifies, or extinguishes subjective juridical situations in a man
ner subordinated to the law and by virtue of a power attributed by it."4 

4. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd ed. (Pamplona 
1993), pp. 310-314. 
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50 Antequam decretum singulare ferat , auctoritas necessa
rias notitias et probationes exquirat , atque , quantum 
fieri potest , eos audiat quorum iura laedi possint . 

Before issuing a singular decree , the person in authority is to seek the nec
essary information and proof and, as far as possible, is to consult those 
whose rights could be harmed. 

SOURCES: 

CROSS REFERENCES: cc. 10, 51,  57, 128, 212, 1526-1586 

COMMENTARY ------

Jorge Miras 

l .  The regulation of the procedure of preparation of decrees 

For the commentary on this canon, we will distinguish the proce
dure of preparation of the administrative acts (the process from the mo
ment of initiation until it comes to the decision) ,  from the norms related 
to the forms of issuance (c. 51) ,  notification (cc. 54-56), and execution 
( cc. 40-45). 

The content of the plans for a law of adminis trative procedure 
ended up being only partially included in the Code, and that content was 
scattered in diverse places. The current regulation of the procedure of 
preparation of the administrative acts in general has proved to be exces
sively spare; it is composed of a few indications that can be gleaned from 
the norms common to the administrative acts (cf., especially, c. 38) and 
some prescriptions for specific cases found dispersed in the CIC ( cf., for 
example, cc. 1 748-1752, on the removal and transfer of parish priests; 
c. 1720 on the imposition of penalties by decree) In addition, some other 
norms exist that establish requisites to be fulfilled by the authority issuing 
the decree, such as a request for opinions or advice, or for hearing deter
mined persons (cf. c. 127 § 1 ) .  Finally, a few norms discuss procedure 
among the canons on singular decrees and rescripts. It may well be that no 
complete, unitary, and clear regulation of this procedure exists. 

As for the "procedure of preparation" proper to singular decrees, 
there is only one norm of general extension to be found in the CIC, which 
is the canon under discussion . Apart from the Code, there are some other 
norms of procedure for the Roman dicasteries in the RGCR ( cf. arts. 98-
138), whose meaning can be completed by the prescriptions contained in 
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the particular norms for each dicastery. For the rest, nothing prevents the 
bishop from issuing certain norms of procedure for the diocesan curia 
that he may deem useful or necessary. If we look only to the Code, how
ever, the regulation of administrative procedure is very limited. 

The parsimony and lack of unity of these norms is lamentable be
cause this is a matter of great importance. Surely an appropriate regula
tion of the procedure for the preparation of administrative acts would be 
conducive to correct decision-making by the authority. Moreover, as a tan
gible manifestation of the principle of legality, it guarantees a just and 
thorough execution of the function of pastoral governance in the Church. 1 

For this reason, these norms should not be seen as limitations or obsta
cles to the dynamism and efficiency of governance in the Church, but 
rather as a true service, both for the authority who carries out this func
tion (who is primarily interested in exercising it effectively, but always in 
a lawful, just, and timely manner, without causing any unnecessary dam
age), and for those governed by it. An effective procedure for preparation 
would help the authority avoid improvisation and even the "suspicion of 
an arbitrary exercise of power" in decisions that can affect others. 2 

2. Content of the procedure outlined in c. 50 

The text of this canon succinctly expounds two objectives/tendencies 
of the procedure for the preparation of decrees without specifying the 
means by which it has arrived at them, nor the consequences of the possi
ble non-fulfillment of this prescription on the part of the executive author
ity. It can be said, then, that this is not, properly speaking, a norm of 
procedure, in the sense that it directly and expressly links the validity of 
the acts of the authority to the fulfillment of certain requisites. It is instead 
a strong appeal to the authority, 3 which largely subordinates the effective
ness of the juridical protection ( cf. Principles, 7) to the sensitivity and ju
ridical sense of the author of the administrative act. Let us look separately 
at the two requisites mentioned in the canon: 

a) Seeking the necessary information and proof 

Naturally, this is an activity that precedes the issuance of a decree. 
The authority must always endeavor to act with complete knowledge of 
the case, which is acquired in the course of preparing the decree. The 
knowledge referred to here, however, is merely the "necessary" informa-

1. Cf., e.g., J. HERRANZ, "La giustizia amministrativa nella Chiesa dal Concilio Vaticano II 
al Codice de! 1983," in La giustizia amministrativa nella Chiesa (Vatican City 1991) ,  
pp. 30-31. 

2. Cf. Principles, 7. 
3. Cf., on the juridically binding character of the Code's different expressions, P ERDO, 

"Expressiones obligationis et exhortationis in Codice Iuris Canonici," in Periodica 76 (1987), 
pp. 3-27. 
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tion and proof, not knowledge of the material in general. Instead, this ac
tivity involves the careful study of all specific aspects of the matter that 
could bear on the final decision, since we are concerned with a singular 
decree given for a particular case. Thus, the information to be obtained 
can be quite varied, depending on the case, and must permit the author of 
the decree to have an exact idea of the particular circumstances of the sit
uation that the decision will affect, in order that the decree be, first and 
foremost, valid and effective (cf., for example, c. 38), but also licit, useful, 
and timely. 

Sometimes, the norms of the Code indicate the points to be investi
gated (cf., for example, c. 114 § 3), and sometimes they also determine the 
consequences of the action performed when the acquisition of the neces
sary information has been overlooked. Thus, if it refers, for example, to 
the provision for an office, the office must first be shown to be vacant 
(c. 153 § 1), and information concerning the points mentioned in c. 149 § 1 
must be obtained. In addition, the competent authority can deem it neces
sary to verify other elements as well, even if they do not constitute a legal 
requisite for the validity of the act. 

As for the proofs properly so-called, they are necessary when a de
cree depends on the certain verification that an essential circumstance is 
true. This situation occurs in the decrees that impose penalties (cf. 
c. 1720), but also in other instances in which the decree responds to the al
legation of determined circumstances by a person concerned (cf., for ex
ample, cc. 166 § 2, 179 § 1, 182 § 2, etc.), and especially in the decree that 
resolves a hierarchical recourse. In the absence of specific norms, 
cc. 1526ff may be applied to these proofs, at least as guidelines. 

In so far as they determine the decision that is made, the information 
and the evaluated proofs will, of course, constitute the substance of the 
motivation for the decree (see commentary on c. 51). 

b) Hearing those whose rights could be harmed 

As we have said, this issue was considered in the Schemata de proce
dura administrativa during the work of revising the Code. For example, 
in 1970 this clause was mentioned in the following terms: "Summarie indi
catur in Schemate [in the Schema of November 16, 1970, which was com
posed of 21 canons ]  qua vi a procedere debeat Superi or in actu 
administrativo ferendo: necessarias notitias et probationes exquirat; eos 
audiat, quorum interest, nisi omnino id superfluum sit; petitori vel recur
renti notitias et probationes patefaciat, quae sine publico vel privato detri
mento cognosci possint , et rationes forte contrarias ostendat, data ei 
facultate respondendi, et etiam, dum ne celeritate vel iustitiae noceat, pa
tronum et peritum constituendi. "4 

4. Comm. 2 (1970), pp. 192-194. 
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In this document, language was developed concerning the procedure 
for hearing persons concerned that permits them to appear in person in 
cases that affect them and to know the reasons for the measure that will 
be adopted, as well as to have the possibility of making statements and 
even to receive the advice of an expert or an advocate. By contrast, c. 50 
contains only the following laconic statement: "quantum fieri potest, eos 
audiat quorum iura laedi possint. " 

According to the discussions in the coetus that worked on the re
form of the CJC/1917, we may observe that the introduction of the expres
sion "quorum iura laedi possint," in place of "quorum interest" or other 
similar ones, responds above all to the concern to determine more pre
cisely the subjects who ought to be heard, because of the fear that the pos
sible lack of precision in a concept as broad as "persons concerned" could 
in practice have a paralyzing effect on the authority. 5 This concern is a 
sensible one; however, we think that this restriction would have been 
more justified if the hearing had been formally established as a binding re
quirement on the authority-indeed, a requirement for the validity of the 
act. On the other hand, with the introduction of the expression "quantum 
fieri po test," it would not have supposed an unnecessary hindrance to the 
activity of governance to require that all "persons concerned" be heard 
(not just those whose rights could be harmed), since it would be up to the 
competent authority to judge which persons to hear, depending on the im
portance of their possible interest in the matter. 

Indeed, "quantum fieri po test" is also a clause introduced to point 
out a criterion that permits the authority to consider a proceeding con
cluded at the opportune time. In other words, this clause permits the au
thority to proceed to issue the decree after he deems that he has heard
or attempted to hear-those whose input he considers necessary. Thus, if 
it should prove impossible or remarkably difficult to hear those who might 
be affected in some cases, it would not be necessary to delay, because of a 
rigidly binding requirement, a decision whose postponement could harm 
the public good. 

Thus the formulation "quantum fieri potest, eos audiat quorum iura 
laedi possint" shows that there was no intent to bind ecclesiastical author
ity strictly, in order to avoid the danger that the necessary activity of gov
e rnance might be obstructed (or even paralyzed) in some cases.  
Nevertheless, one must also avoid the opposite danger, of stripping the 
norm of its meaning by interpreting it as if the general rule were to restrict 
the hearing to those affected, or to lightly omit the procedure altogether. 
This norm was unquestionably introduced to establish greater regulation 
of the exercise of authority as well as to provide more protection for the 
rights of the faithful. 

5. For an example of the discussions on this question, cf. Comm. 23 (1991), pp. 32-33. 
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The particular importance of dialogue in the Church-understood in 
its correct terms-is well-known and essential, and it is no less so in the 
relationship between the administration and the faithful. Accordingly, we 
will not dwell on this matter here (instead, see commentary on c. 1733). 
However, we must not forget that the pleasant obligation of obedience to 
the lawful pastors is enhanced by a style of exercising authority which, as 
far as possible, shows itself to be sensitive to the requests and viewpoints 
that the persons concerned may express ( cf. c. 212). This is especially true 
when they could be adversely affected-even if lawfully so-in their 
rights or situations. 

From this point of view, the sensitivity required by the submission of 
the activity of the administration to this norm should be realized, in our 
opinion, through a strict interpretation of "quantum fieri po test" and a 
broad interpretation of "quorum iura laedi possint."  

The clause "quantumfieri potest" clearly requires a restrictive inter
pretation ( cf. c. 18) because a broad interpretation would imply a reduc
tion of juridical guarantees. A strict interpretation implies that if the 
authority decides to proceed with the case without having heard all or 
some of those affected, it must be because it was not in fact physically or 
morally possible to act otherwise; for example, because there was non
culpable ignorance of the existence or interest of the person in question; 
because the person refuses to speak with the authority, cannot be located, 
or engages in deliberately dilatory behavior; because it was prudently and 
reasonably anticipated that the audience would be prejudicial; because 
there would entail a delay that was excessively harmful to the good of 
souls; or because hearing all those affected would be otherwise gravely in
opportune, etc. 

By contrast, the clause "quorum iura laedi possint" must be broadly 
interpreted, that is, in such a way that the hearing is not limited exclu
sively to those who possess a strict right that is actually going to be 
harmed. The authority can-and must-also hear other parties who could 
possibly be affected. As a practical criterion, it might be said that the hear
ing should be granted at least to those who are likely to have lawful rea
sons to appeal the decree in the future; that is, those who could "consider 
themselves harmed by a decree" (for more on this, see commentary on 
C. 1737). 

3. Consequences of the omission of the procedure of c. 50 

As we have already pointed out, c. 50 does not expressly establish 
the nullity of decrees issued in contravention of it, and consequently, 
omission of this procedure does not directly carry with it the nullity of the 
act (c. 10). Nevertheless, this does not mean that the undue overlooking of 
this procedure does not have juridical consequences. 
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In the first place, omission of the obligation to gather the necessary 
information could render the decree null and void if it culminates in the 
case of ignorance or error contemplated in c. 126, or if the consequence is 
the non-observance, for lack of information, of any requisite that the law 
establishes for the validity or effectiveness of the act in question (for ex
ample, if the decree harmed a subjective right of a third party without the 
express clause mentioned in c. 38). 

Furthermore, even when the act is not null, omission of this proce
dure makes it subject to recourse, and therefore, makes possible its even
tual revocation, annulment, correction, or substitution ( cf. cc. 1737 and 
1739). In addition, the evaluation of the hierarchical superior and, if appli
cable, of the administrative tribunal concerning the justification of this 
omission, may be unlawful. 

Finally, to the extent that the issuance of a decree with omission of 
these requisites may cause damages unlawfully, their repair can be re
quested of the administration (cf. cc. 128 and 57; PB art. 123 § 2). 
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51 Decretum scripto feratur expressis, saltem summarie, si 
agatur de decisione, motivis. 

A decree is to be issued in writing. When it is a decision, it should express, 
at least in summary form, the reasons for the decision. 

SOURCES: 

CROSS REFERENCES: cc. 37, 48, 54 § 2, 55, 58 § 2 

C OMMENTARY ------

Jorge Miras 

Canon 51  refers to the form of issuance ( or simply the form) of sin
gular decrees, and it contains two requirements: that it be in writing, and 
that it give the reasons for the decision. 

1. The written form 

The general norm established by c .  37 for all acts of the external 
forum is explicitly reiterated here (see commentary on c. 37). The legisla
tor thus establishes with total clarity that the decree is a formal disposi
tive act of the authority, for which the written form is the only one 
contemplated. The wording of the canon poses no alternative, and the 
other norms related to the extrinsic form of the decrees assume that they 
have been issued in written form. Even when the gravest of reasons pre
vents the possibility of a written notification, the notification is still to be 
made by reading the text of the decree to the person concerned (see com
mentary on c. 55). There are no exceptions to the rule of the written form 
other than the case of a singular precept, whose effectiveness-if it is im
posed orally-is remarkably limited, both in time (cf. c. 58 § 2), and re
garding the possibility that it can be enforced in the external forum ( cf. 
C. 54 § 2). 

If we bear in mind that most prescriptions of governance, the most 
important prescriptions for the public good of the Church (which often af
fect the way of life, as well as the rights and juridical situations of the 
faithful [cf. c. 50]) are adopted through decrees (cf. c. 48), then there is 
nothing strange about the legislator requiring the juridical security and 
certainty that only the written form provides. The written form allows for 
precise knowledge of the sense, content, motivation, and extension of a 
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decision. It also provides a certain documentary foundation for the juridi
cal situations that are created, modified, or extinguished, as well for their 
review, which may take place hierarchically or administratively. The sys
tematic use of oral decisions in governance would carry with it a general
ized precariousness in j uridical situations, with incalculable negative 
consequences for the life of the Church. Uncertainty and insecurity are 
not desirable, either in general or even in a single case; hence, the written 
form is expressly required for decrees. 

What force does this requirement have? We have already pointed out 
that the legislator has not provided for decrees that are not in written 
form. Thus, it may be said that this is an essential element of the concept 
of decree, 1 on which its juridical effectiveness directly depends. Indeed, 
c. 54 § 2 establishes that the fulfillment of a singular decree that has not 
been issued through a lawful document cannot be required. This norm di
rectly refers to the act of notification, but we have already seen that it pre
s up poses that the decree has been  issued in written form (c .  55  
establishes that "without prejudice to cc. 37  and 51"), but that in certain 
circumstances the decree can be lawfully communicated by reading its 
text to the person concerned in the presence of a notary or of two wit
nesses. Therefore, the absence of the written form makes lawful notifica
tion impossible and carries with it the ineffectiveness of the decree. 

In addition to the general norms of cc. 37 and 51 ,  the Code often reit
erates explicitly the requirement of the written form for many specific de
crees ( cf. , for example, cc. 156, 179 § 3, 1 90 § 3, 193 § 4, 268 § 1 ,  etc . ) ,  
sometimes also indicating the precise consequences of the omission of 
that form for the case in question. 

2. The motivation of the decree 

The second formal requirement of c. 50 is that the reasons for the de
cree must be set forth, at least in summary form, "when it is a decision."  

How are we to interpret "decision" in the context of this canon? The 
requirement to motivate administrative acts is connected to the abandon
ment of the view that the relationship of subjects to the administration 
would always take the form of a supplicatio, to which the authority would 
reply freely and as it chose. When it became possible to have recourse 
against administrative acts, with all that that implies for the notion of ex
ercise of authority in the Church, the doctrine immediately notes that the 
motivation of those acts is necessary so that they may be challenged effec
tively. 2 In light of this shift, it can be said that, for purposes of motivation, 

1. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd ed. (Pamplona 
1993), p. 307. 

2. Cf. E. LABANDEIRA, Tratado . . .  , cit., p. 368, note 58. 
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the notion of decision must be determined by considering the type of inci
dence of the decree in question and the possibility, insofar as it can be 
foreseen , that a person concerned may challenge it. This consideration 
will occur provided that the decree assumes "a resolution between con
trary possibilities, in which some acquired right, or at least alleged right, is 
implied."3 Thus, a decree that resolves a hierarchical recourse, settles an
other type of conflict, or imposes a penalty will have to be motivated,4 just 
as will a decree that denies a requested provision (for example, when the 
competent authority decides not to appoint one who is presented for an 
office , or not to confirm an election [ cf. cc. 163 and 179])  or rejects a law
ful request (cf. c. 57). For all of these cases there is a decision by the au
thority that could contradict rights, expectations, or some other type of 
lawful claims, and it is logical to think that the persons concerned need to 
know the motivation in order to know what to expect. 

The only case in which it is not necessary to motivate the decree-if 
this canon is read in light of c. 48-is when it contains a provision. In this 
case , the provisions-of offices or of something else-must be under
stood as actions in which the authority, protecting on its own initiative 
that bit of the common good that has been entrusted to it, applies the me
thods (personal, material, economic, etc.) that the authority believes to be 
most suitable to meeting the observed needs. The authority then abides by 
the criteria that the law, if applicable , points out to it, as well as by other 
norms of prudence, efficacy, opportuneness, suitability, good governance, 
etc. that it deems appropriate to take into consideration. Nevertheless, 
these cases do not involve, at least in principle , conflicts between the mea
sure adopted and specific rights or interests. If there were such conflicts, 
the decrees would then be decisions rather than provisions . 

The motivation5 consists of an exposition of the reasons for the act, 
which embraces the basis in law, the facts of the case , and the reasons 
that led to the adoption of that particular decision rather than a different 
one. This canon requires the motivation to be expressed "at least in sum
mary form. " Perhaps it is fitting here to emphasize that this expression 
cannot be interpreted as if to mean vaguely, abstractly, or generally; a 
genuine motivation is required, one that sufficiently explains which rea
sons the authority has accepted and which he has not considered relevant 
for the decision . This motivation does not require an exhaustive explana
tion of the reasoning; it is sufficient to express it in summary form. 

3. Idem, p. 368. 
4. Cf. Principles, 7: "Requiritur. . .  ut in processu sive iudiciali sive administrativo, 

recurrenti vel reo manifestentur omnes rationes quae contra ipsum invocantur." 
5. For an assessment of this question in the doctrine and jurisprudence prior to the Code, 

cf. G. LOBINA, "La motivazione dei decreti amministrativi, dottrina e giurisprudenza," in 
Monitor Ecclesiasticus 72 (1983), pp. 279-294. 
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Since this norm is an absolute requisite of the canon for all decrees 
that contain decisions, the motivation (more or less elaborate depending 
on the case) cannot be omitted. The non-motivation of these decrees does 
not directly cause their nullity, pursuant to c. 10 (no express sanction of 
nullity is established as in the case of unmotivated judgments [cf. cc. 161 1 ,  
3° and 1620, 2°]) ,  but it certainly does make them subject to hierarchical 
recourse ( cc. 1732ft) and subsequently to contentious-administrative re
course (cf. PB art. 123 § 1) .  
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52 Decretum singulare vim habet tantum quoad res de qui
bus decernit et pro personis quibus datum est; eas vero 
ubique obligat, nisi aliud constet. 

A singular decree has effect in respect only of those matters it determines 
and of those persons to whom it was issued; it obliges such persons every
where, unless it is established otherwise. 

SOURCES: c. 17  § 3 

CROSS REFERENCES: cc. 13 § 1, 35, 36 § 2, 48, 49, 51, 136 

COMMENTARY ------

Jorge Miras 

l .  The juridical "singularity" of decrees 

Canon 36 § 2 establishes, for all administrative acts, the principle 
that their effectiveness is not to be extended outside the cases that it ex
pressly contemplates (see commentary on c. 36 § 3 for the basis of this 
principle). 

While in general the analogous extension of singular administrative 
acts is prohibited by this prescription, c. 52 positively affirms that the sin
gular decree is juridically effective ("vim habet") only in respect of those 
matters that it determines and those persons to whom it is issued. There
fore, it can be said that c. 52 in its first clause determines the positive 
scope of the characteristic of "singularity, " which is proper to these de
crees, in terms of juridical effectiveness. 

The content of c. 36 § 2 ,  a norm of interpretation, is designed to 
serve as a complement to this taxative limitation of the scope of the objec
tive effectiveness of the singular decrees. Indeed, the strengthening of ju
ridical certainty and security guaranteed by c. 52 necessarily demands 
respect for the requirement of the written form (see commentary on 
c. 51). It also assumes that the authority is careful to ensure the precision 
and clarity of the text of its decrees. Otherwise c. 36 and, as a complemen
tary guarantee, the aforementioned prescription of its paragraph 2, would 
enter into play, and a singular decree would not be capable of juridically 
affecting persons or situations that only as a result of interpretation or 
some other doubtful means could be considered embraced by it. 
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2.  Personal effectiveness of singular decrees, as a general rule 

The second rule established by this canon, though one that in this 
case permits of exceptions, is the effectiveness in principio personae of 
singular decrees. Since by these decrees a decision is taken or a provision 
is made for a particular case ( c. 48), the logical rule governing the scope of 
their effectiveness is personhood if there are persons directly affected by 
the decree (this is always the case with singular precepts [ c. 49] and un
like the case of particular laws [ cf. c. 13 § 1 ]). 

This norm is, then, perfectly consistent with the nature of the acts 
whose effectiveness it regulates; if the decree creates, modifies, or extin
guishes a subjective juridical situation, logically its effects should pertain 
to the person, unless it is established otherwise by reason of the nature of 
the matter (for example, in the case of a prohibition imposed on a person 
in relation to a determined place) or by an express prescription. It is also 
completely consistent with the scope of exercise of the executive power 
prescribed in c. 136; this power has the administrative acts as one of its 
proper means of manifestation. The reference to c. 136 serves, inciden
tally, to make explicit something that is implicit in c. 52, that personal ef
fectiveness of the decrees presupposes that the persons affected are 
"subjects" of the authority that issues them. This presupposition consti
tutes one of the criteria that permits the determination of whether the au
thority is acting within the limits of its competence ( cf. cc. 35 and 48). 
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53 Si de creta inter se sint contraria, peculiare, in iis quae 
peculariter exprimuntur, praevalet generali; si aeque sint 
peculiaria aut generalia, posterius tempore obrogat 
priori, quatenus ei contrarium est. 

If decrees are contrary one to another, where specific matters are ex
pressed, the specific prevails over the general; if both are equally specific 
or equally general, the one later in time abrogates the earlier in so far as it 
is contrary to it. 

SOURCES: c. 48 §§ 1 et 2 

CROSS REFERENCES: cc . 36 § 2, 38, 48, 52, 67 § 2 

C OMMENTARY ------
Jorge Miras 

1 .  Conflict between singular decrees 

Canon 53 contains the norms that are to be applied in resolving con
flicts between decrees. It is proper to speak of conflicts because, accord
ing to cc. 36 § §  2 and 52, a singular decree affects only those matters that 
it treats and those persons to whom it is directed. Thus, the objective pre
supposition for the application of c. 53 is the simultaneous existence of 
two or more singular decrees, equally lawful, that affect in whole or in 
part the same "particular case" ( c. 48), the same persons, or the same 
cases and persons, and that are contrary one to another such that it is im
possible to abide by them all simultaneously. In this situation, it is then 
necessary to determine which one is applicable and which of those in con
flict are left without effect, and to what extent they are without effect. 

Accordingly, c. 53 establishes two criteria that are to be applied in 
succession: the degree of "generality" of the dispositions contained in the 
decree and the temporal succession. Let us examine these two issues in 
more detail . 

2. The degree of ''generality" of the decrees 

The first criterion establishes the prevalence of the more specific de
cree over the more general one, where specific matters are expressed. The 
immediate question then becomes: how can a singular decree, given for a 
"particular case," be said to be "general"? 
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Obviously, the generality mentioned here does not imply confusion 
between a singular administrative act and a general norm. Besides, con
flicts between singular acts and general norms constitute a different sup
position than the one we are now considering (cf. c .  38). 

When we speak of greater or lesser generality, we always mean 
greater or lesser generality within the singular nature characteristic of 
these decrees. We are always talking about a provision or decision given 
for a particular case. A singular decree can affect persons and matters 
alike, as well as juridical situations in general, more or less directly or spe
cifically ("peculiarly"). It must be borne in mind that the specificity or gen
erality does not derive directly from the decree, but rather from the 
disposition(s) of the decree that affect(s) a specific case or a specific per
son or persons. For example, a decree can be more general (broader in 
content) in the sense that it treats of three parochial offices, while another 
decree affects only one of them (it is less general or more limited). What is 
supposed to be compared is not such "generality" as just described, but 
rather the more or less specific manner of disposition concerning the of
fice affected by the two decrees: the specificity of the disposition con
tained in the decree regarding the particular case or the affected persons. 
Hence, c. 53 affirms the prevalence of the more specific decree precisely 
"where specific matters are expressed." 

The greater specificity of a decree indicates that the competent au
thority is that much more concerned about affecting a certain situation in 
a specific way. Accordingly, a changed intention is not presumed unless it 
is revealed by the authority in a manner that is at least equally direct and 
specific. Thus, a decree that imposes an obligation on certain priests with 
respect to the Sundays in a given liturgical season will yield, with respect 
to one of those Sundays, to a contrary decree that directly affects that one 
Sunday, or that refers to only one of those Sundays. Furthermore, if the 
more general decree is later in time and does not mention the earlier one, 
then the earlier one continues in force and governs the affected priest or 
specified Sunday. 

It can also be said, in our opinion, that c. 38 requires the specificity 
to be stated expressly as a condition for the efficacy of decrees that harm 
the acquired rights of third parties (see commentary on c. 38). 

3. The temporal succession of decrees that are equally specific or 
general 

It can happen that the degree of generality or specificity of two de
crees-as we have defined these characteristics-is the same; that is, that 
they affect, in whole or in part, a situation, a matter, or a person(s), in an 
equally direct or indirect manner. Therefore, c. 53 stipulates that the later 
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decree prevails over the earlier one "in so far as it is contrary to it," leaving 
intact those dispositions of the earlier decree that are not contrary to it. 

It would perhaps be illustrative to note that the norm established for 
the succession of rescripts makes use of a presupposition that is exactly 
opposite to the one established for decrees (whether the result of its ap
plication is very different in practice is another question). The general rule 
established in c. 67 § 2 is the prevalence of the earlier rescript over the 
later one, unless the latter expressly states the opposite, or unless the ear
lier rescript has fallen into disuse by reason of the deceit or negligence of 
the beneficiary. The reason is obvious: rescripts, by their very nature, 
grant favors, and therefore mark the beginning of the enjoyment of a fa
vorable situation whose cessation is not presumed unless the authority 
expressly indicates that such is his intention. 

The same is true of favorable situations, specifically of acquired 
rights, with respect to decrees. In fact, it is the same juridical reasoning 
that supports the requirement of an express clause of derogation ( c. 38) 
for decrees that harm the acquired rights of third parties; in case of con
flict, the automatic temporal succession established in c. 53 does not 
come into play since the decree "is without effect insofar as it" harms an 
acquired right of a third party without expressly manifesting an intention 
to derogate from it. In such cases, the expression "insofar as it is contrary 
to it," drawn from c. 53, must be interpreted as "insofar as it expressly der
ogates from it," because a disposition that was implicitly derogative would 
not suffice. 

Nevertheless, in the remaining cases, the rule is exactly opposite to 
that established for rescripts: a later decree derogates from an earlier one 
where it contradicts the earlier one. Since decrees are not always conces
sive-as is the case with rescripts-but instead give decisions or make 
provisions undertaken on the authority's own initiative, a later decree pre
supposes a new evaluation of circumstances on the part of the competent 
authority, as well as the adoption of a new measure of governance devised 
precisely for the current circumstances of time, place, matter, and per
son(s ). Therefore, the logical rule is that such a disposition, insofar as it is 
contrary to the earlier one, derogates from it. 
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54 § 1.  Decreturn singulare , cuius applicatio cornrnittitur ex
secutori ,  effecturn habet a rnornento exsecutionis ;  
secus a rnornento quo personae auctoritate ipsius de
cernentis intirnatur. 

§ 2 .  Decreturn singulare , ut urgeri possit , legitirno docu
rnento ad norrnarn iuris intirnandurn est. 

§ 1. A singular decree whose application is entrusted to an executor, has 
effect from the moment of execution; otherwise, from the moment 
when it is made known to the person on the authority of the one who 
issued it. 

§ 2. For a singular decree to be enforceable, it must be made known by a 
lawful document in accordance with the law. 

SOURCES: § 2: c .  24 

CROSS REFERENCES: cc. 37, 40-45, 51 ,  55-56, 58 § 2, 62 

C OMME NTARY ------

Jorge Miras 

1. Initial moment of efficacy of decrees 

Canon 54 § 1 stipulates the first moment of efficacy of decrees, dis
tinguishing two possibilities , depending on whether the decree requires 
execution or not: 

a) Lawful notification 

The rule for decrees whose application is not entrusted to an execu
tor is that they enter into effect from the moment they are implied or made 
known to the person concerned, on the authority of the one who issued 
them (for the form of notification of decrees , see the commentary on 
cc. 55-56). 

Notification is the key element for the efficacy of decrees, as is made 
clear in other places in the Code: for example, in c .  4 7 for the revocation 
of administrative acts , in c. 190 § 3 for decrees of removal from offices , 
and in c. 193 § 4 for those of transfer, etc. 

Comparison of this norm with that which defines the beginning of ef
ficacy of rescripts reveals a clear difference. According to c. 62, "a rescript 
in which there is no executor, has effect from the moment the document 
was issued ('a momento quo datae sunt litterae')," not from the moment it 
is received by the person concerned. 
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The reason for this difference must be sought in the nature of the 
content characteristic of these administrative acts. The rescript is the ve
hicle that implements the concession of favors; thus, its content is favor
able to the person concerned. Since the concession does not depend on its 
acceptance by the designee but rather on the authority who issued the re
script, nothing prevents the efficacy from commencing at the moment the 
act of authority is completed. Nonetheless, for certain purposes, the date 
that must be taken into account is that of notification (cf. , e .g . ,  for pur
poses of possible recourses, cc. 1 734 § 2, 1735). 

By contrast, a decree may imply-in addition to the creation of fa
vorable juridical situations-the emergence of burdens, duties, or obliga
tions for the designee or for third parties; thus, it makes sense for it not to 
take effect until the individuals concerned receive official notification. 
Moreover, the date of notification acts as a precise terminus post quem 
for the changes that arise in a wide variety of subjective juridical situa
tions, a very important matter in determining the j uridical regimen of 
pending situations. 

It is worthwhile to emphasize that this norm specifically affects the 
efficacy of decrees. As with rescripts, the decision of the authority is com
plete at the time the decree is issued, but for the reasons discussed above, 
its efficacy is made dependent on the lawful notification of the person 
concerned, as is established in paragraph 2. 

b) The execution 

In the case of a decree given in forma commissoria (see the com
mentary on c. 37, 4), its effects are not produced until the execution is cor
rectly carried out in accordance with cc. 40-45 (see the corresponding 
commentaries) . In this case, the norm is in fact the same as that estab
lished for rescripts given in forma commissoria (cf. c. 62). The date that 
the decree begins to be efficacious will be, therefore, the date on which 
the process of execution concludes, which must be recorded in writing for 
purposes of juridical certainty ( cf. c. 37). 

2. Form of notification 

a) The general rule: written form 

Canon 54 § 2 contains the first of the norms that the Code devotes to 
the notification ( cf. cc.  55-56 as well). It incorporates the provisions of 
c. 24 CJC/1917 for precepts, extending their application to all singular de
crees. 

As a general rule, notification must take the written form: "legitimo 
documento ad normam iuris intimandum est." This clause reinforces the 
requirement of the written form for decrees (see the commentary on 
c. 51) inasmuch as notification through a lawful document will normally 
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consist in the delivery of the written text of the decree (cf. c. 55). Never
theless, whereas c .  5 1  does not include any exception whatsoever to the 
written form for a decree ( cf., however, c. 58 § 2), the legislator here has 
provided for the possibility that the notification may take place through 
other equally lawful forms; accordingly, the text includes the phrase "ad 
normam iuris. "  This means that the specific norms on notification that 
influence the case affected by each decree, if there are any, must be ob
served; moreover, it establishes that the penalty fixed by c. 54 § 2 for de
crees that are not communicated through a lawful document is not 
applicable to decrees that are communicated "ad normam iuris" by other 
lawful means, that is, in accordance with the exceptional forms described 
in cc. 55 and 56. 

b) Consequence of the omission of the lawful form 

The penalty established by the legislator for the case of omission of 
the lawful form of notification is that the decree cannot possibly be ful
filled. Canon 24 CJC/1917 established that precepts "singulis data," if they 
were not imposed through a lawful document or before two witnesses, 
"iudicialiter urgeri nequeunt." There is a certain difference between the 
expressions "imposition" (which is more general, in that it can refer to the 
validity and efficacy of the act alike) and "notification." The present exten
sion of this norm to singular decrees in general, together with the exist
ence of cc. 51  and 58 § 2, makes it possible to distinguish, in a technical 
and more precise way, the completeness of the act of authority per se, and 
the moments of commencement and cessation of its effects. 

Canon 54 refers specifically to notification, which presupposes that 
the decree has been issued in the proper form (c. 51) .  This could, for vari
ous reasons, for a particular precept, be oral ( c. 49), in which case its effi
cacy would cease on expiry of the authority of the author ( c. 58 § 2). This 
form is valid however (i . e . ,  suitable to produce effects). These effects 
begin to arise once notification has been made, which for precepts given 
orally would naturally not be in written form ( cf. c. 55). Without lawful no
tification, whatever form it may take, the fulfillment of the decree cannot 
be required. In practice, this is equivalent to saying that the law is without 
effect if the designee demands due notification before he will observe it. 
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Firmo praescripto cann. 37 et 51  cum gravissima ratio
nale obstet ne scriptus decreti textus tradatur, decretum 
intimatum habetur si ei, cui destinatur, coram notario vel 
duobus testibus legatur, actis redactis, ab omnibus prae
sentibus subscribendis. 

Without prejudice to cann. 37 and 51, whenever the gravest of reasons pre
vents the handing over of the written text of a decree,  the decree is 
deemed to have been made known if it is read to the person to whom it is 
directed, in the presence of a notary or two witnesses; a record of the oc
casion is to be drawn up and signed by all present. 

SOURCES: 

56 Decretum pro intimato habetur, si is cui destinatur, rite 
vocatus ad decretum accipiendum vel audiendum, sine 
iusta causa non comparuerit vel subscribere recusaverit. 

A decree is deemed to have been made known if the person to whom it is 
directed has been duly summoned to receive or to hear the decree, and 
without a just reason has not appeared or has refused to sign. 

SOURCES: 

CROSS REFERENCES: cc. 37, 51,  54 § 2, 58 § 2, 482-484, 489, 1598 § 1 

COMMENTARY ------

Jorge Miras 

1 .  Special norms on the form of notification of decrees 

The norms collected here stem from the schemata De procedura ad
ministrativa. 1 Canon 55 begins with a proviso: ''firmo praescripto cc. 37 
et 51 ." These canons establish the requirement of the written form for the 
issuance of all administrative acts in general, and of decrees in particular 

1. Cf., e.g. ,  Comm. 23 (1991), p. 34. 
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(see the commentaries to cc. 37 and 51). Thus the canon emphasizes from 
the start the difference between the form of issuance and the form of noti
fication. This clarifies that the form of issuance must be written in all 
cases, and that the purpose of this norm is not to establish an exception to 
this general disposition. This disposition remains in force2 (with the possi
ble exception, little used by the legislator, of the oral precept [see the 
commentary on c. 58 § 2 ] ) ,  whereas, without prejudice to this require
ment, other forms of notification besides the normal (written) one, could 
be lawful in certain circumstances. These are exceptional forms inasmuch 
as the general norm, contained in c. 54 § 2, makes the efficacy of decrees 
dependent on their communication through a lawful document; however, 
when the conditions established for these special forms are satisfied, their 
use constitutes another lawful mode of notification, and therefore a de
cree thus communicated begins to produce its effects (see the commen
tary on c. 54). 

A combined reading of cc. 54 § 2, 55, and 56 allows us to distinguish 
two forms-ordinary and extraordinary-of actual notification of the de
cree, and one fictitious or equivalent form of notification. Let us consider 
each of thevse cases in more detail. 

2. The ordinary form of notification 

The ordinary form of notification consists in communicating the de
cree to the designee through a lawful document ( c. 54 § 2); that is, delivery 
of the written text of the decree ("scriptus decreti textus tradatur"). For 
these purposes, it does not matter whether or not a cover letter or accom
panying document is attached to the text. What is essential is that an au
thentic copy of the decree be given to the designee ,  either by mail 
( certified with acknowledgment of receipt, so that the date of notification 
can be certified) or by hand. 

3. The extraordinary form of notification 

a) The gravest of reasons 

The extraordinary form of notification consists in the reading of the 
text of the decree so that the designee becomes cognizant of it. This mode 
of notification is lawful only when the gravest of reasons prevents the text 
of the decree from being delivered to the designee. In general, it can be 
said that what is desired-as is clearly revealed by the legislator-is that 

2. Cf., for a dissenting opinion, T.I. JIMENEZ URRESTI, commentary on c. 55, in Salamanca 
Com. 
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the interested person be in possession of the text . In this way, he may 
know and study in depth the decision that affects him or her, and, where 
applicable, the reasons (which must be recorded, in the case of a decision, 
even when the text is not delivered) that underpin the decision . This is 
done, for example, so that the possibility of defense with a view to re
course is not impaired. On the other hand, the opposite situation is not to 
be considered normal, but rather highly exceptional,3 compelled by the 
gravest of reasons . The superlative used in c. 55 is highly significant. In 
the entire Code, the adjective gravissimum is used in only seven other in
stances, while gravis or its comparatives is used over sixty times . This 
one fact alone shows that the superlative was employed deliberately. 

What are we to understand by "the gravest of reasons"? First of all, it 
should be noted that even the gravest of reasons does not, of course, pre
vent the person concerned from knowing the text of the decree; it only 
prevents the text from being physically delivered. Secondly, the reason 
must be based on the gravest difficulties that could derive from the possi
ble circulation of the official text, because of, for example, hostility to the 
Church in a given country, or the confluence of certain circumstances that 
could be foreseen to produce the gravest harm if the text were to fall into 
the hands of others (the press, civil courts, anyone incidentally mentioned 
in the decree, etc .) . 

In this respect, a helpful guide may be found in the textual process of 
another canon in which the legislator also uses the superlative gravest, and 
which regulates a case that is, to a certain extent, similar to that of c. 55, 
namely c . 1598 § 1 : " . . .  In cases which concern the public good, however, 
the judge can decide that, in order to avoid very serious dangers, some part 
or parts of the acts are not to be shown to anyone . He must take care, how
ever, that the right of defense always remains intact . " That possibility, 
which was not contemplated in the corresponding canon of the 1976 
Schema-which simply required the publication of acts under penalty of 
nullification-was introduced in response to observations such as the fol
lowing : "Such publication seems dangerous, because . . .  damage to the rep
utation of witnesses could arise from it, and because in regions in which 
the jurisdiction of the Church is not recognized, statements made by the 
parties or by witnesses could be brought before a civil court on a charge of 
calumny. Moreover, the minutes of ecclesiastical proceedings are some
times used to bring a penal action before a civil court against one of the 
parties or witnesses . "4 While it is apparent that the cases are not exactly 
the same (in the case under discussion, the designee does know the de
cree), the evaluation of this gravest reason will very likely have to take 

3. Comm. 5 (1973), p. 239: "De decreto notificando vel aliter intimando sunt qui opinentur 
periculosum esse admittere ut propter gravissima motiva omittatur traditio decreti, ideoque 
suadent ut saltem patrono decretum tradatur sub secreto, quod tamen aliis videtur 
periculosius." 

4. Cf. Comm. 11 (1979), p. 134. 
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place within those parameters, or at least within similar limits. Further
more, just as in the case under discussion, the right of defense must in 
every case remain intact, so that if the person concerned decides to have 
recourse but will not be able to present an authentic copy of the decree to
gether with the petition, then certification of the act of notification must be 
facilitated for him or her. The superior who decides on the recourse must, 
in turn, request the necessary information from the author of the decree. 

b) Formal requirements 

The first formal requirement is that the reading be made in the pres
ence either of a notary (i.e. the chancellor of the curia or one of the other 
notaries [cf. cc. 482-484]) or two witnesses who are not notaries. No spe
cial disposition has been established about the characteristics required of 
the witnesses; thus, any person who is capable is, in principle, competent 
for this function. Notwithstanding this lack of special disposition, the na
ture of the task must be prudently taken into account for purposes of se
lecting appropriate witnesses. It must not be forgotten that there is a very 
grave reason for not delivering the text, and therefore, for not allowing it 
to be made known imprudently to persons who might proceed without the 
necessary caution. 

There is no directive regarding who should read the decree, but in 
the event that the person who does so is a notary, his mere presence does 
not appear to be sufficient; rather, the presence of a notary or of two wit
nesses is still necessary to fulfill this function properly. 

Once the reading has been completed, a record of the occasion must 
be drawn up and signed by all present; that is, at least by the person who 
read the decree and by the notary, if one was present, or by the two wit
nesses. The designee must also sign, thereby acknowledging the decree. 
But should he or she refuse, the notification shall be held to have been ef
fected without the signature, in accordance with one of the reasons con
tained in c. 56 (see 4, below). 

Naturally, in these cases the "gravissima ratio" that forbade deliv
ery of the text of the decree to the person concerned must advise that 
such a text, together with the record of its communication, be held in the 
secret archive ( cf. c. 489). 

4. Notification in equivalent form 

Canon 56 governs two cases that are fundamentally different. The 
first concerns the non-appearance of the person concerned who has been 
duly summoned to receive or to hear the decree (for its communication, 
whether ordinary or extraordinary) . When the person concerned cannot 
adduce a just reason for not appearing, the norm establishes that the de
cree pro intimato habetur. Properly speaking, this case constitutes a noti-
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fication in equivalent form, or ''fictitious notification. "5 The person 
concerned does not know the content of the decree through his or her own 
fault, and the law, in order to avoid the paralysis of governance through the 
bad faith of the designee, establishes a fiction by virtue of which the decree 
enters into effect without waiting for the person concerned to know the 
text. A person who later claims that he or she did not appear for a just rea
son (e.g. ,  with a view to reckoning the time periods allowed for recourse) 
must prove the claim. 

It is well understood that this fiction operates only in the event that 
the person concerned has been "rite vocatus." This requirement cannot be 
considered fulfilled if it cannot be ascertained that the person concerned 
has received the summons in the first place, whether oral or written. 6 

The second case considered in c .  56 is very different; it is not a fic
tion, because the person concerned has in fact appeared and knows the 
decree but refuses to sign. It is understood that he or she is refusing to 
sign the corresponding receipt or record mentioned in c. 55; therefore, it 
is not necessary for it to be "deemed to have been made known," because 
it has, in fact, been communicated. In this case, what the law establishes is 
only a formal requirement (the absence of a signature), but this case, for 
purposes of documentary certification, is equivalent to the fictitious noti
fication because the signature of the person concerned does not appear in 
the record. 

Although not expressly stated, a record must be drawn up, signed by 
the notary and the other witnesses, not only when the person concerned 
appears and refuses to sign, but also when he or she does not appear. When 
the decree first achieves its efficacy must be certified with certainty. 

5. Cf., for this terminology, E. LABANDEIRA, Tratado de Derecho Administrativo 
Canonico, 2nd ed. (Pamplona 1993), p. 374. 

6. Cf., along these lines, T.I. JIMENEZ URRESTI, commentary on c. 55, cit. 
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Tit. IV. Ch. II. Singular Decrees and Precepts c. 57 

§ 1.  Quoties lex iubeat decretum ferri vel ab eo, cuius in
terest, petitio vel recursus ad decretum obtinendum 
legitime proponatur, auctoritas competens intra tres 
menses a recepta petitione vel recursu provideat, 
nisi alius terminus lege praescribatur. 

§ 2.  Hoc termino transacto, si decretum nondum datum 
fuerit, responsum praesumitur negativum, ad propo
sitionem ulterioris recursus quod attinet. 

§ 3. Responsum negativum praesumptum non eximit 
competentem auctoritatem ab obligatione decretum 
ferendi, immo et damnum forte illatum, ad normam 
can. 128, reparandi. 

§ 1 .  Whenever the law orders a decree to be issued, or when a person who 
is concerned lawfully requests a decree or has recourse to obtain 
one, the competent authority is to provide for the situation within 
three months of having received the petition or recourse, unless a dif
ferent period of time is prescribed by law. 

§ 2 .  If this period of time has expired and the decree has not yet been 
given, then as far as proposing a further recourse is concerned, the 
reply is presumed to be negative. 

§ 3. A presumed negative reply does not relieve the competent authority 
of the obligation of issuing the decree, and, in accordance with can. 
128, of repairing any harm done. 

SOURCES: 

CROSS REFERENCES: cc. 48, 200-203, 212 § 2, 221 § 1, 1400 § 2, 1445 § 
2, 1732-1739 

C OMME NTARY ------
Jorge Miras 

Canon 57 contains two norms that are new to canon law: the regula
tion of administrative silence (§§  1-2) and the express declaration that 
the ecclesiastical administration is responsible for damages it has caused 
unlawfully in the course of exercising its duties (§ 3) . 

1. Administrative silence 

In c. 212 § 2, the Code embodies a general declaration of the right of 
all the faithful to "make known their needs, especially their spiritual needs, 
and their wishes to the pastors of the Church." This general declaration 
certainly encompasses the so-called "right of petition" (see the commen-
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tary on c. 212), by virtue of which the faithful may request from sacred pas
tors that which they consider proper, necessary, useful, opportune, or 
reasonable, provided that the matters at issue fall under pastoral authority. 
Some of these petitions, because they are directed toward obtaining a reply 
that requires a decision by authority, or because they require a specific pro
vision (for the broad meanings of decision and provision, see the commen
tary on c. 48), can be said (in the words of c. 57) to have been made "ad 
decretum obtinendum" ( at other times, the faithful turn to authority to re
quest rescripts, or they limit themselves to stating facts or opinions with
out requesting any reply). Furthermore, this decree can be requested 
through a simple petition ( cf. cc. 1734-1735) or through recourse ( cf. 
c. 1737). It is essential for one of the faithful to be able to defend a right or 
juridical situation that he or she considers to have been harmed, both in an 
administrative recourse and before an administrative tribunal (cf. cc. 221 
§ 1, 1400 § 2, 1445 § 2; PB 123). Finally, sometimes the law itself requires 
authority to issue a decree, there being no need for a request from a person 
concerned ( cf. c. 48). In this case, persons concerned have a strict right for 
that decree to be issued (cf., e.g., cc. 116-117, 163). 

In all of these cases, should the competent authority give no reply, 
the person concerned would be left defenseless, with no other option but 
to insist on the petition until the administration deigns to reply, either pos
itively or negatively. Regardless of the reasons that can be given for the re
jection of a similar situation in civil law, it is obvious that both the purpose 
and characteristics of authority in the Church, and the dignity of all of the 
faithful (and of the other possible persons concerned), as well as the ex
tremely delicate nature of the goods and rights affected by ecclesiastical 
authority, make especially imperative the diligent attention of sacred pas
tors to the needs and lawful claims of the faithful that fall within their 
competence. This attention often constitutes an obligation that is not 
merely moral, but also properly juridical. Thus, the introduction of ad
ministrative silence into the Code of Canon Law is quite appropriate. 

Administrative silence is a mechanism-introduced relatively re
cently into civil law codes and now also into canon law1-to prevent the 
possible disregard of a reply by the administration, arising from negli
gence or from leading to a situation lasting longer than is reasonable of 
uncertainty and defenselessness for the person concerned. Accordingly, 
there are various technical formulae which, once a set time has elapsed 
without a reply, obviate the need for the person concerned to turn once 
again to the same authority who has not replied, in order to overcome his 
dilatoriness, because the law attributes a fixed value-of affirmation or 
negation-to that silence. From that point on, the person concerned may 
proceed on the basis of administrative silence. 

1 .  For an assessment of the situation prior to the CIC, cf. E. LABANDEIRA, Tratado de 
Derecho Administrativo Canonico, 2nd ed. (Pamplona 1993), pp. 408-409. 
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The Code has chosen, in the wording of its final version, to utilize the 
technical formula of presumption of a negative reply for purposes of a fur
ther recourse by the person concerned. Let us look more closely at the 
terms of the canonical regulation of administrative silence. 

a) The obligation to provide for the situation in the face of peti
tions or lawful recourses 

The validity of administrative silence presupposes a declaration that 
the administration is obliged to provide for the situation. In fact, the Code 
applies the norm regulating administrative silence only to decrees, with
out prejudging whether the reply to the preces to obtain a rescript is just 
or not, which is a different question altogether. 

According to c. 57, the competent authority is under a true "obliga
tion of issuing the decree" (§ 3) when the law requires that it be issued, or 
when a person who is concerned lawfully requests a decree or petitions 
recourse to obtain one (§ 1). 

Lawfully, in the context of the presentation of recourses, means that 
a genuine hierarchical recourse is contemplated, and therefore, that the 
requirements established for recourses must be fulfilled ( cf. cc. 1 732-
1739). The lawfulness of petitions will also include-where appropriate
the fulfillment of the requirements established by the law in the case of 
regulated petitions (cf. , e .g. ,  the petition regulated under c. 1 734, which 
must be in written form and made within the peremptory time-limit of ten 
days). For all other cases, it is not necessary to define lawfulness in a way 
that restricts the right of petition2 ( and, correspondingly, the obligation to 
reply). Every formal petition will be lawful if it is duly presented by a ca
pable person who can be considered "concerned" (in the case of rescripts, 
the request can be made by a person who is not concerned [ cf. c. 61]) ,  and 
is reasonable. 3 

b) Presumption of negative reply for purposes of further recourse 

Once three months ( cf. cc. 200-203) have elapsed from the date of 
the petition or recourse (unless the law has fixed a different time limit 
[cf. , e .g. ,  c. 1735]) ,  the law presumes that the reply from the administra
tion is negative. 4 

The technical mechanism of presumption finally adopted by the Code 
is of limited extension. In canon law, the law does not specifically attribute 

2. T.I. JIMENEZ URRESTI seems to identify the "lawfulness" of the petition with the 
existence of a right or strict obligation to petition on the part of the person concerned: 
cf. commentary on c. 57, in Salamanca Com. 

3. Cf. E. LABANDEIRA, Tratado . . .  , cit., p. 410. 
4. Cf., on the possibility that the Administration might interrupt the silence with an 

interlocutory reply, RGCR, 136 § 2; denying that possibility, G.P. MONTINI, "Problemata 
quaedam de silentio administrativo et recursu iuxta can. 57 CIC," in Periodica 80 (1991), 
pp. 482-483. 
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a value to the silence of the administration as happens in other law codes; 
it simply makes a presumption based on that silence with a view toward 
further recourses, as though the petition or recourse had been denied. 

Therefore, the only effect produced by silence (speaking generally, 
for in certain cases the law can endow silence with substantive efficacy 
[cf. ,  e .g. , c. 268 § 1 ] )  is to open the possibility of recourse to the person 
concerned with the result that if the recourse is not proposed, the situa
tion would remain awaiting the decision of authority, and no substantive 
effect would be produced. 

Since only a presumption is involved , it will yield to the certainty of 
an actual reply from the administration . The lapse of the time limit estab
lished for administrative silence does not relieve authority from the obli
gation of issuing the decree (§ 3); thus , it can still be issued when the 
recourse is still pending, but not if it has already been decided because, in 
that case, competence would have been assumed by the hierarchical supe
rior. Accordingly, it can happen that the content of the decree , once actu
ally issued, may render the recourse groundless, at least in part. In such 
cases , "equity requires that the recourse not be automatically frozen , 
thereby inflicting a second set of damages on the person concerned, but 
rather that it continue and retain its efficacy, unless the claims of the per
son concerned have been satisfied, in which case the recourse would be 
without its raison d'etre and would no longer be current. "5 In addition, 
whatever the content of the decree issued outside the time limit, the dam
ages conceivably caused by the delay (see 2 below) will have to be consid
ered, which, at the very least, will be the costs incurred in proposing the 
recourse (§ 3). 

2. The responsibility of the public ecclesiastical administration for 
damages 

The second important innovation introduced by c .  57 is the formal 
recognition of the responsibility of the public ecclesiastical administra
tion. According to paragraph 3 , authority has "the obligation of issuing the 
decree , and, in accordance with can. 128, of repairing any harm done." 

This clause applies to cases in which the administration's silence 
causes damages that would have been avoided by a timely response to the 
petition or recourse . But this disposition extends beyond the case of ad-

5. E. LABANDEIRA, Tratado . . . , cit., p. 411. On decrees issued outside of the time-limit, cf. 
G.P. MONTINI, "Problemata quaedam . . .  , "  cit., pp. 486-487. 
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ministrative silence because c .  128 establishes the universal principle of 
canonical liability for all damages unlawfully caused, whether by a juridi
cal act or by any other act performed through fraudulent or culpable ac
tions. Therefore, by virtue of c. 57, ecclesiastical authority is also subject 
to this principle; it is liable both for damages caused unlawfully by its own 
juridical acts-among which are included administrative acts6-and for 
those caused by other acts performed through fraudulent or culpable ac
tions. 

What is to be understood by damage in the context of canon law? 
Certainly, it would not be appropriate to apply a restrictive definition that 
takes into account only the damages unlawfully caused to the patrimony 
of the persons administered. If one considers the wide range of goods and 
specific rights that fall within the competence of ecclesiastical authority 
by virtue of the very mission of the Church, it can be said that the patri
mony of the faithful is only one of many possible areas that could be 
harmed. It is well to think, for example, of the possible damages, attribut
able to the negligence of authority, stemming from the culpable spiritual 
disregard of the faithful, or the possible damages of a moral nature caused 
by the imprudent conduct of authority, etc. Naturally, the uniqueness of 
the goods susceptible to damage would require that the possible repara
tion be capable of taking a number of proper forms. This view is in keep
ing with the specific means available to the Church for fulfilling its 
mission, which are not reducible to monetary reparation (though this is 
not excluded in cases in which that is the nature of the damage). Thus, for 
example, scandal caused by the negligence of authority in adopting mea
sures of governance could be repaired by the exceptional spiritual care of 
the faithful, by extraordinary means of catechesis, by the appointment of a 
suitable pastor, etc. 

Without question, what is needed is an effort on the part of doctrine 
and jurisprudence-using the many elements contained in the canonical 
tradition itself-to form a notion of damage and of reparation that, with
out ignoring material damages and their indemnification, also effica
ciously includes the most authentic elements of canon law and of the life 
of the Church. 7 

As for the manner of presenting a claim founded on that liability, in 
addition to the avenue of administrative contestation expressly estab
lished by art. 123 § 2 PB, it is undoubtedly admissible to present that claim 

6. J. KRUKOWSKI, "Responsibility for Damage resulting from illegal Administrative Act in 
the Code of Canon Law of 1983," in Le Nouveau Code de droit canonique (Ottawa 1986), 
pp. 231-242. 

7. Cf., in this respect, G.P. M0NTINI, "Il risarcimento del danno provocato dall'atto 
amministrativo illegittimo e la competenza del Supremo Tribunale della Segnatura 
Apostolica," La giustizia amministrativa nella Chiesa (Vatican City 1991), pp. 179-200; 
G. REG0J0 BACARDf, "Pautas para una concepci6n can6nica de! resarcimiento de dafios," in 
Fidelium Jura 4 (1994). 
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in a proper hierarchical recourse (see commentary on c. 1739, 3), or as an 
autonomous petition to authority, when the cause of the damage was not a 
juridical act (or, in this case, an administrative act) and, consequently, 
there was no possibility of proposing recourse. It is just such a petition 
that is foreseen in c. 57 § 1 . 
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58 § 1. Decretum singulare vim habere desinit legitima re
vocatione ab auctoritate competendi facta necnon 
cessante lege ad cuius exsecutionem datum est. 

§ 2. Praeceptum singulare, legitimo documento non im
positum, cessat resoluto iure praecipientis. 

§ 1 .  A singular decree ceases to have force when it is lawfully revoked by 
the competent authority, or when the law ceases for whose execution 
it was issued. 

§ 2. A singular precept, which was not imposed by a lawful document, 
ceases on the expiry of the authority of the person who issued it. 

SOURCES: § 2: c. 24 

CROSS REFERENCES: cc. 47, 54 § 2, 55-56 

COMMENTARY ------

Jorge Miras 

1. Normal cessation of singular decrees 

The normal cessation of singular decrees can occur in two ways, ac
cording to paragraph 1 :  through their revocation and through the loss of 
force of the laws they execute, as the case may be. 

a) Revocation 

According to c. 4 7, the general norm applied explicitly here, revoca
tion is produced by another administrative act, in which the competent au
thority (or the superior of that authority), because of a new evaluation of 
the situation affected by the singular decree, gives a decision or makes a 
provision for that situation that differs from the earlier one ( on the differ
ent cases of revocation, vide commentary on c. 47). The revoked decree 
ceases upon the notification of the designee of the new decree ( c. 4 7). 

b) Loss of force of the law executed by the decree 

A singular decree also ceases, indirectly, with the disappearance of 
the law "ad cuius excecutionem datum est." This expression, in our opin
ion, should not be construed narrowly, as though it affected only those de
crees that explicitly constitute a specific application of a law (see 
commentary on c. 49: 3b ), but rather as equivalent to the following: "on 
cessation of the law which constitutes the basis for the lawfulness of that 
which the decree specifically establishes." 
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2. Precepts not imposed by a lawful document 

Canon 58 § 2 contains an express exception to the principle estab
lished in c. 46. When there is no authentic certification by a lawful docu
ment of the imposition of a singular precept, then, on the expiry of the 
authority of the person who issued it, the basis for the juridical certainty 
of the affected situation disappears. The legislator prefers not to prolong 
the validity of juridical situations whose basis is uncertain; hence, the pro
vision for this special case of cessation of singular precepts (see commen
tary on c. 46). 

Canon 24 of CIC/1917 regulated the "praecepta singulis data," and es
tablished that "iudicialiter urgeri nequeunt et cessant resoluto iure prae
cipientis, nisi per legitimum documentum aut coram duobus testibus 
imposita fuerint." Accordingly, two sanctions were simultaneously estab
lished for the case of imposition of precepts issued without the required 
formalities: the impossibility of requiring their fulfillment and their cessa
tion on the expiry of the authority of their author. 

A clear distinction has been made in the Code between the form of 
issuance and the form of notification of decrees. In actuality, the impos
sibility of requiring the fulfillment of a singular decree ( and therefore of a 
precept as well), derives from the lack of communication or lawful notifi
cation (cf. cc. 54 § 2-56). Notification may be given orally in special cases 
( cf. c. 55), but it presupposes the written form of issuance when acts for 
the external forum are involved. If the authority wants the capability to re
quire the fulfillment of a precept, it must always be issued in written form. 
This is true even when circumstances advise that the precept be commu
nicated only orally, in the presence of a notary or of two witnesses who 
draw up a record to be kept in the secret archive (see commentary on 
cc. 55-56). In that case, however, we would no longer be within the pur
view of the case contemplated in c. 58 § 2. Such a precept would have 
been imposed by a lawful document; only the form of its notification 
would be oral (yet still lawful). Therefore, it would not cease on the expiry 
of the authority of its author. 

The specific case addressed in c. 58 is the precept that has also been 
issued in oral form. In our opinion, however, the Code does not admit as a 
lawful hypothesis the notification of a precept for the external forum that 
was issued orally. In fact, whereas c. 24 of CIC/1917 authorized-in that it 
did not distinguish-both the issuance and the notification in the presence 
of two witnesses, the current c. 55, which authorizes oral notification in 
certain exceptional cases, begins by reaffirming the validity in all cases of 
cc. 37 and 51, which require the written form of issuance for acts issued 
for the external forum. If lawful notification is impossible, one must con
clude that juridically requiring the fulfillment of a precept issued orally for 
the external forum is also in any and all cases impossible ( c. 54 § 2). The 
limited efficacy which these precepts may have-they always depend on 
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their observance by the designee or on the direct involvement of their au
thor who personally requires their fulfillment-disappears entirely on the 
expiry of the authority of the person who issued them. 

It may well be that this question of interpretation has been compli
cated by this canon's retention of the technically imprecise expression 
"imposed by a lawful document." The expression is taken from c. 24 of 
CJC/1917  and does not in itself state whether, in light of the new regula
tion of administrative acts, this "imposition" refers to the issuance or to 
the notification of the precept. In our opinion, considering the norms on 
issuance and notification together, it seems clear that a precept issued 
orally does not enjoy the favor of law and is only possible for certain cases 
in the internal forum ( cf. c. 130) . In fact, once there exists the possibility 
of extraordinary notification for the gravest cases ( c. 55), it is not well un
derstood what reason could justify an external precept that is not issued 
in written form. Furthermore, this unusual provision does not accord with 
the legislator's intention to include singular precepts in the category of 
singular decrees and, therefore, to regulate them juridically as formal acts 
(see commentary on c. 49: 1) .  
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CAPUT III 
De rescriptis 

CHAPTER III 

Rescripts 

CANOSA 

§ 1 .  Rescriptum intellegitur actus administrativus a com
petenti auctoritate exsecutiva in scriptis elicitus, 
quo suapte natura, ad petitionem alicuius, concedi
tur privilegium, dispensatio aliave gratia. 

§ 2 .  Quae de rescriptis statuuntur praescripta, etiam de 
licentiae concessione necnon de concessionibus gra
tiarum vivae vocis oraculo valent, nisi aliud constet. 

§ 1 A rescript is an administrative act issued in writing by a competent 
executive authority, by which of its very nature a privilege, dispensa
tion or other favour is granted at someone's request. 

§ 2 Unless it is established otherwise, provisions laid down concerning 
rescripts apply also to the granting of permission and to the granting 
of favours by word of mouth. 

SOURCES: 

CROSS REFERENCES: cc.35, 37, 38, 48, 49, 68, 70, 71, 74, 75, 221, 290 § 
3, 293, 312, 390, 486, 533, 538, 550, 558, 561, 609, 
612 ,  638 § §  3 y 4, 639 § 1 ,  639 § 2, 647 § §  2 y 3, 
665 § 1, 668 § §  2 y 4, 671, 672, 684, 686 § §  1 y 2, 
688 § 2, 691, 70 1, 727, 731, 733, 743, 744, 745, 764, 
765, 801, 808, 826 § 3, 827 § 3, 828, 830 § 3, 831 ,  
832, 858, 860, 862, 882, 886 § 2, 905 § 2, 9 1 1  § 2, 
933, 934 § 1, 936, 944, 961 § 2, 966 § 2, 969, 1003, 
1 0 17 ,  1021 ,  1071 ,  1082, 1 102 § 3, 1 1 12 ,  1 1 14 ,  
1 1 18 ,  1 124, 1 125, 1 130, 1 139, 1 144, 1 147, 1 153, 
1 168, 1 1 72,  1183 §§ 2 Y 3, 1 189, 1 190, 1210, 1215, 
1223, 1224 § 2, 1226, 1228, 1241 ,  1265, 1267 § 2, 
1281 , 1284 § 6, 1 288, 1291 ,  1292 § 2, 1298, 1304, 
1337, 1483, 1540 § 1, 1701, 1705 § 3, 1706, 1732 
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CANOSA Tit. IV. Ch. III. Rescript,s c. 59 

C OMMENTARY -------
Javier Canosa 

I. GENERAL INTRODUCTION 

1 .  In the Corpus Juris Canonici, the subject De rescriptis is dis
cussed in the third title of the first book of the Decretals (X I, 3), which 
consists of 43 chapters. It also appears in the Liber Sextus, where 15  chap
ters are found under the title De rescriptis (VI I, 3) and in the Clemen
tinas, under the title De rescriptis (Clem I, 2) with 5 chapters. The CIC/ 
1917 incorporated this subject as one of six titles at the same level with 
ecclesiastical laws, custom, the reckoning of time, privileges, and dispen
sations in book I: De normis generalibus. 

In the systematic ordering of the CIC, the treatment of rescripts no 
longer constitutes a separate title. Instead, it becomes a chapter of title Iv, 
De actibus administrativis singularibus, in book I. In fact, title IV is 
comprised of five chapters: I, Normae communes; II, De decretis et pre
ceptis singularibus; III, De rescriptis; IV, De privilegiis; and V, De dis
pensationibus. At the same time, part of the normative material that 
applied to rescripts in the CJC/1917 has come to form part-with slight 
modifications-of the first chapter of title IV, which contains the common 
norms for all of the singular administrative acts. 1 

2. The technical category of administrative acts does not appear in 
canon law until after the promulgation of the CJC/1917. Previously, re
scripts had been classified instead as one of the various normative 
sources of law, in accordance with the definition traditionally attributed 
to institutions that, like privileges, determine their own content. 

Indeed, it was in the course of the reform of the CJC/191 7  that the 
category of singular administrative acts, which was already in use in civil 
law, was introduced into the draft of the Church's universal law. At first 
they were called acts of administrative authority, and then, at the begin
ning of session XII (October 22-26, 1973), individual or singular admin
istrative acts, which went on to form a separate title of book I, which was 
then divided into the chapters already enumerated. That is why the text of 
c.59 does not specify that rescripts are singular administrative acts; this is 
already implied by the systematic position of the chapter De rescriptis 
and because they have been affirmed as such in c.35. In the course of the 
reform of the Code, those norms of the CJC/1917 that had formerly regu
lated rescripts were broken up into four different parts: some became 

1. Cf. Sessio XII (X.22-26.1973) of the commission "de Normis Generalibus," in Comm. 22 
(1990), p. 279. 

559 



c. 59 Bk. I. General Norms CAN0SA 

what are now the common norms for singular administrative acts; others 
served to form the chapter on singular decrees, which had not existed in 
the CIC/1917; still others remained in the section dedicated to rescripts 
(now reduced from the category of title to that of chapter, with a reduc
tion in the number of canons from 27 in the CIC/1917 to 16 in the CIC). Fi
nally, as a consequence of a process of simplification, 2 some of the norms 
that regulated rescripts in the CIC/19 17 have disappeared in the CIC. 

Except for a definition that has been formally modified and greatly 
refined, the norms currently in force essentially reproduce the discipline 
of the CIC/1917. Among the changes made, along with the aforementioned 
suppression of some canons whose content can be assumed to have been 
incorporated in the revision, are modifications that moderate certain nor
mative provisions that may have been somewhat rigid, for example, with 
respect to the validation of rescripts, as well as other less important lin
guistic revisions . Canonists, including Onclin, Morsdorf, and Lombardia, 
among others, were part of the working committee that studied and pro
posed the reform. 

3 .  The different regulating of rescripts in the two Codes poses
among others-one question that might seem paradoxical. Under the CIC/ 
1917, rescripts figured more prominently than singular decrees at the the
oretical level (not only in the canonical tradition) and in practice. Today, 
however, within the technical category of administrative acts, it seems 
that singular decrees tend to prevail over rescripts. This, too, is the result 
of a doctrinal and legislative evolution that aspires to strengthen juridical 
security. 3 Therefore, one could conclude that the theoretical range of ap
plying rescripts, strictly speaking, has been reduced in the revised Code, 
in part because of the rise of the category of singular decrees. The connec
tion between the two directions-the decline of the rescript and the rise 
of the decree-could also lead to confusion in certain cases (in which the 
same type of content could be executed through a decree or a rescript), 
which will require the distinction to be carefully maintained in legislation, 
jurisprudence, and administrative practice. 

4 .  Although we have spoken of the diminished role in canon law that 
the CIC assigns to rescripts in the strict sense, this does not seem to be 
the case-and herein lies the paradox-when it comes to the extent of the 
practical application of the norms De rescriptis found in the CIC. 

Indeed, the influence of the principle of subsidiarity has led to a 
greater practical operation of rescripts and their kindred measures. One 
should bear in mind, for example, the importance of the Motu proprio 

2. Cf. Sessio II (November 13-17, 1967) of the commission "de Normis Generalibus," in 
Comm. 17 ( 1985), p. 45. 

3. On the importance of juridical security, cf. V. G6MEZ-IGLESJAS, "La aprobaci6n 
especifica en la 'Pastor Bonus' y la seguridad juridica," in Fidelium iura 3 (1993), pp. 361-
423. 
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Episcoporum muneribus of Paul VI,4 which modified the discipline con
cerning the authority competent to grant dispensations ( cf. c.87), which 
are typically granted by rescripts. Whereas the potestas dispensandi from 
ecclesiastical laws used to belong to the pope, and in some cases to the di
ocesan bishops, because of the application of the principle of subsidiarity 
to this level, the potestas dispensandi from ecclesiastical laws now be
longs to the bishops, unless a specific dispensation is reserved to the pope 
or to the Holy See. In actuality, therefore, it can be said that rescripts of 
dispensation are granted, for the most part, by intermediate authorities. 
Historically, these authorities were primarily ordinaries and, less fre
quently, only in certain circumstances, the supreme authority. In 1951, M. 
Castellano included among the administrative bodies capable of granting 
dispensations, vicars forane, parish priests, and rectors of churches, in ad
dition to ordinaries. 5 Subsidiarity relative to the institution of rescripts 
( one must remember that potestas dispensandi presupposes potestas re
scribendi) yields greater flexibility and facilitates conclusive proceedings 
and preparatory acts. This has not had any perceptible adverse effects on 
the development of rescripts, while at the same time it has distributed 
many of the functions, which formerly were exercised by certain bodies of 
the Roman Curia, to the corresponding bodies of the diocesan curiae and 
other entities. This shift of authority has had resulting effects on other 
matters (the function of the style and practice of the Roman Curia in rela
tion to the style and practice of the other curiae, the importance of the ap
propriate technical-canonical formation of the holders of potestas 
rescribendi and their assistants, etc.) .  

According to cc. 59 § 1 and 75, the norms on rescripts are to be ap
plied to privileges (cc. 76-84) and to dispensations (cc. 85-93). Although 
the Code establishes further provisions for each of these measures, both 
the text of c. 59 ("a rescript . . .  grants a privilege, dispensation, or other fa
vor") and the doctrine6 conceive of privileges and dispensations as types 
of concessions that are contained in the notion of rescript. 

Similarly, c .  59 § 2 establishes with great practical importance for the 
regulation of rescripts that their norms are also to be applied to two other 
types of administrative acts: the granting of permissions and favors by 
word of mouth. This provision concerning permissions is especially im
portant in light of the wide variety of possible situations and the impor
tance of these acts throughout the Code. Indeed, the Code expressly 
requires the permission of the competent authority before various actions 
may take place, such as in the cases of the munus sanctificandi (cc. 561 , 
862, 886 § 2, 9 1 1  § 2 ,  933, 934 § 1 , 969 , 1 1 72 , 1223, 1226, 1228) and the 

4. Cf. PAUL VI, mp Episcoporum muneribus, November 30, 1966: AAS 58 (1966), pp. 5-12. 
5. Cf. M. CASTELLANO, Lectiones Juris Administrativi (Rome 1951), p. 31. 
6. Cf., e.g., E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd revised ed. 

(Pamplona 1993), pp. 324-325, 331-332, and 346-347. 
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munus docendi (cc. 764, 765, 826 § 3, 828, 830 § 3, 831, 832), in the law re
lating to the institutes of consecrated life ( cc. 538, 609, 638 § 3, 638 § 4, 639 
§ 1, 639 § 2, 665 § 1, 668 § 2, 668 § 4, 671, 672, 731, 744), in matrimonial law 
(cc. 1017, 1071, 1102 § 3, 1112, 1114, 1118, 1124, 1125), and in the material 
relating to patrimonial law (cc. 1189, 1190, 1215, 1265, 1267 § 2, 1288, 1291, 
1292 § 2, 1298, 1304). One may reasonably conclude that, in addition to the 
cases in which the Code expressly refers to rescripts, permissions, or fa
vors granted by word of mouth, that the norms on rescripts are also to be 
applied to other singular administrative acts contemplated by the Code 
when referring to concessions (cc. 533, 550, 647 § 3, 701, 858, 860, 936, 
1130, 1144, 1183 § 2, 1210, 1483, 1701), indults (cc. 686 § 1, 686 § 2, 688 § 2, 
691, 727, 743, 745, 1021), consent (cc. 647 § 2, 684, 882, 905 § 2, 966 § 2, 
1147), and authorizations (cc. 1153, 1224 § 2, 1281). Similarly, for certain 
actions that require issuance of consent (cc. 312, 390, 558, 609, 612, 733, 
745, 764, 801, 808, 1003, 1284 § 6, 1337) or judgment (cc. 827 § 3, 944, 961 
§ 2, 1168, 1183 § 3, 1241) by the competent authority in response to an in
stance in which the juridical sphere of an interested person is enlarged, 
the rules on rescripts must be applied, unless it is established otherwise. 

The same can be said regarding the acceptance of resignations 
(cc. 189, 354, 367, 401 § 1, 481, 538), as well as of permissions (c. 649), ex
tensions ( cc. 653 § 2, 657 § 2), admissions ( cc. 656 § 3, 693, 1034), anticipa
tions (c. 657 § 3), readmissions (c. 690), certain acts of delegation 
(cc. 1111, 1112, 1196, 1203), remissions of penalties (cc. 1355, 1356, 1361), 
various kinds of letters ( of excardination, c.267; of incardination, c.267; di
missorial , c .1018), and the reduction of obligations (cc. 1308, 1310), 
which, as singular administrative acts, grant to a person concerned afa
vorable situation 7 that he or she did not enjoy previously. In the last anal
ysis, these cases can just as well be classified as types of rescripts, just as 
in the cases of privileges and dispensations (indeed, some of these acts 
presuppose a dispensation or privilege) or as types of permissions or fa
vors granted by word of mouth. 

5. In the Codex canonum Ecclesiarum orientalium (CCEO) , re
scripts are discussed in article III De rescriptis, in chapter III De actibus 
administrativis, title XXIX De lege, de consuetudine et de actibus ad
ministrativis. The internal ordering of the chapter devoted to administra
tive acts in the CCEO differs from that of the Latin Code, first in that it 
contains no common norms for all administrative acts, and secondly, in 
that, before giving the rules for rescripts, it discusses in article I the proce
dure for producing extrajudicial decrees, and in article II the execution of 
administrative acts. The biggest difference, however, is that it is within the 
article devoted to rescripts that, after giving some common norms 

7. Cf. the mention of this notion in R . ENTRENA CUESTA, Curso de Derecho 
Administrativo (Madrid 1982), p. 189. 
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(cc. 1527-1530), the CCEO regulates privileges (cc. 1531-1535) and dis
pensations ( cc. 1536-1539). 

Likewise, the RGCR explicitly regulates rescripts only in article 133 
of title IX (Preparazione di atti amministrativi singolari), although 
they are also mentioned in articles 109 § 2, 1 10 § §  1-2, 1 12  § 2, 1 13, 1 16, 
1 18 § 4, 119, and 120 § 4. 

II. CANON 59 

1 .  In addition to their status as singular administrative acts (see part 
I of this commentary), rescripts are further defined by the following char
acteristics, all of which can be inferred from c.  59 § 1 :  they grant a favor 
from a competent authority (a privilege, dispensation, or other type of fa
vor) at someone's request, and accordingly, they take written form. 

a) This reply must be in writing, as we can also infer from the ety
mology of the word rescript, which derives from the Latin rescribere, "to 
answer in writing." The formal requirement of the written form is a defin
ing characteristic of the rescript, distinguishing it from the oral reply be
cause in the latter case the singular administrative act that grants a favor 
at someone's request is said to be granted by word of mouth (this case is 
considered in c. 59 § 2). Furthermore, the written form is the general rule 
for administrative acts that affect the external forum ( cf. c. 37). The writ
ten form facilitates, among other things, the proof of the favor in question; 
therefore, it allows the rescript to qualify as a public ecclesiastical docu
ment, inasmuch as it is a document drafted by a public person in the exer
cise of an ecclesiastical office while observing the formalities prescribed 
by the law (cf. c. 1540 § 1). Similarly, the written form makes possible the 
proper archiving of documents ( cf. c. 486), which is very important for ju
ridical security, even if in some cases ( e.g. rescripts of the Apostolic Peni
tentiary )8 the destruction of the rescript is mandated once its content has 
been made known. 

b) A request from a person concerned is ordinarily required for the 
production of a rescript; we emphasize ordinarily because rescripts are 
possible Motu proprio-issued by an authority without the request of an 
interested party. This requirement of a previous instance shows that the 
rescript is in fact a complex administrative act. In other words, it is a pro
cedure with different phases or moments (including the petition phase, 
which encompasses the preparation, development, and communication of 

8. Cf. AP, Instr. Suprema Ecclesiae bona, July 15, 1984, prot. no. 456/84, in fine; 
reiterated in March 14, 1987 and, with certain modifications that took into account the 
entrance into force of the CCEO, on June 11, 1991, in fl Monitore Ecclesiastico delta Diocesi 
di Lugano 97 (1991), pp. 394-399. 
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the petition, which, unlike the reply, need not be in writing; the phase of 
instruction or proof; the concession phase of the rescript; and finally, in 
some cases, the execution phase), in which different subjects are in
volved. The two principal subjects-the granting of authority and the per
son concerned-are both mentioned in c. 59, but other subjects are also 
possible, such as the legal adviser of the petitioner, the executor of re
scripts that require execution, the ordinary to whom the rescript is pre
sented, the bishop who prorogues the rescripts of the Holy See, etc. 

2. From what we have considered thus far, it follows that rescripts 
have the following characteristics, which are, however, not unique to re
scripts: they are defined as singular administrative acts ( as are decrees 
and singular precepts (cf. cc. 48 and 49); they take written form (charac
teristic of all singular administrative acts ( cf. c. 37), yet still an important 
feature of rescripts, for it distinguishes them from favors granted by word 
of mouth); they are issued by competent executive authority (as are singu
lar decrees (cf. c. 48)); and they are issued at the request of an interested 
person (but in some cases, they are issued without such a request; on the 
other hand, it is easy to think of other singular administrative acts issued 
at the request of an interested person, as happens with quite a few singu
lar decrees, for example).9 

There are, nevertheless, two characteristics that distinguish rescripts 
from other singular administrative acts in written form: 

a) Every rescript supposes the granting of afavor, meaning that it fa
vors a particular subject and extends10 his or her sphere of faculties and 
rights. It also means that such a concession implies, on the part of the au
thority that grants it, a discretionary assessment of the circumstances that 
justify the concession. In the course of the revision of the Code, one of the 
consul tors advocated the elimination of the word "favor. " He argued that 
gifts and favors have a different meaning, and that very few acts of an ec
clesiastical administration can be considered favors or privileges in the 
modern sense. Included among those few would be acts that grant honor
ary titles, private oratories, and perhaps other things of this kind. All other 
acts ought to be subjected to juridical norms that are stable and public, and 
not, like favors and privileges, dependent on the benevolence of those who 
exercise executive authority. The same consultor who made this reality 
clear maintained that clarity and uniformity were essential to correcting 
the defects of administration, both in the conditions that had to be fulfilled 
in order to obtain a given administrative act, and in regulating what was to 
be expressed in the request, as well as the length of time allowed for the 
decision to be made and communicated to the petitioner. Finally, certainty 

9. Cf., e.g., CDWDS, Deer. "Instante excellentissimo quo interpelatio 'esperanto' Missalis 
romani et Lectionarii romani pro dominicis et festis necnon Ordinis missae probatur," 
November 8, 1990, in Notitiae 26 (1990), pp. 692-693. 

10. Cf. R. ENTRENA CUESTA, Curso de Derecho Administrativo (Madrid 1982), p. 189. 
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was essential to prevent any changes from arising in these practices except 
those that had been properly made known to the petitioner. 11  

Although these observations were not expressly incorporated, they 
doubtless influenced the discussion of administrative acts and rescripts 
(in fact, the former distinction between rescripts of favor and rescripts of 
justice has disappeared). 12  The reply to these observations was that the 
concept of favor continues to be an institution current in civil law codes 
as well. The debate in the Commission then drifted to the treatment of the 
range of authority's discretion in granting these favors. The conclusion 
that appears to have been accepted is that, in speaking of favors in this 
context ("termino 'gratia' tantummodo concessionem favorabilem in fa
vorem alicuius indicari") ,  13 reference is being made to concessions in 
favor of someone, in which there is a great measure of discretion. This 
must not be confused with arbitrariness, for there is a legal framework 
that allows one to speak, if not of a right to the concession, then certainly 
of a legitimate expectation, 14 which is equivalent to the faculty of re
questing the concession or dispensation together with the expectation 
that the request will be acted upon. This faculty becomes a right to re
course15 if the authority does not respect the normative provisions that 
protect said expectation (cf c. 1 705 § 3). With respect to these questions 
of lawfulness, rescripts are subject to recourse through jurisdictional 
channels (a view supported by doctrine) , 16 while the underlying matter 
can always form the basis for hierarchical recourse ( cf. c. 1 732). 

b) The second characteristic unique to rescripts, as compared to 
other administrative acts, is that rescripts are given in the form of a reply17 

("decretum nemini dirigitur, est absolutum et a precibus abstrahit; dum 
e contra rescriptum petentibus dirigitur. "18 Accordingly, the term elici
tus is preferred for rescripts, whereas for singular decrees, as for laws, the 
term editus is used). 19 Hence, the rescript must come at someone's "re-

11 .  Cf. Sessio XII (X.22-26.1973) of the commission "de Normis Generalibus," in Comm. 22 
(1990) p. 292. 

12. Cf. J. GAUDEMET, "Reflexions sur le livre I 'de Normis Generalibus' du Code de Droit 
Canonique de 1983," in Revue de Droit Canonique 34 (1984), p. 100. 

13. Cf. Sessio XII (October 22-26, 1973) of the commission "de Normis Generalibus," in 
Comm. 22 (1990), p. 304. 

14. Cf. L. GALATERIA-M. STIP0, Manuale di Diritto Amministrativo (Turin 1989), p. 277. 
15. Cf. Sessio II (November 13-17, 1967) of the commission "de Normis Generalibus," in 

Comm. 17 (1985) p. 52. 
16. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd revised ed. 

(Pamplona 1993), pp. 429-430; A. BERNARDEZ CANT6N, Parte general de Derecho Canonico 
(Madrid, 1990), p. 140. This possibility is also allowed, though with certain reservations, by Z. 
GROCHOLEWSKI, "Atti e ricorsi amministrativi," in Apollinaris 57 (1984), pp. 259-263. 

17. Cf. E. LABANDEIRA, Cuestiones de Derecho Administrativo Canonico (Pamplona 
1992), p. 449. 

18. Cf. Sessio XI (March 12-16, 1973) of the commission "de Normis Generalibus," in 
Comm. 22 (1990), p. 248. 
19. Idem. 
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quest." It requires a petition or preces that the person concerned directs to 
the authority who is charged with safeguarding the common good. In this 
request, the petitioner draws attention to a particular need ( cf. c. 221) that 
can be satisfied by an act of authority and indirectly redounds to the com
mon interest, so that the authority replies to that particular need by means 
of a rescript, without ever losing sight of the public interest. The nature of 
the rescript as a reply has further consequences: in certain cases, rescripts 
must be presented to the ordinary ( cf. c. 68); it also necessitates the rules 
on the executor's prudent judgment ( cf. c .  70) and the use of rescripts 
(c. 71) .  In the course of the revision of the Code, these matters were re
served specifically for rescripts, because even though they are acts of ad
ministration, they take into account a unique relationship between the 
individual good and the common good. 20 If the request is not for the grant
ing of a favor but for the exercising of a right to which the petitioner is en
titled but which has certain public limitations in view of the common good, 
the result will be the granting of permission, which can also be either oral 
or written. If, on the other hand, the request is for something that, although 
provided for by the law, is not an entitlement but rather something that can 
be granted as a favor, or if the request is for something not provided for by 
the law or even contrary to it, then the result would be the granting of a 
favor-by word of mouth if granted in oral form, or by rescript if granted in 
written form. 

3. In its strict sense in the CIC, therefore, the rescript is a written 
reply that grants afavor. In a broader sense, the rescript could be merely a 
written reply that grants a concession (this notion of rescript embraces the 
granting of permission as well), which is the meaning found in the CCEO 
( c. 1510 § 2,3°) and in the RGCR (art. 133). Indeed, it is also found in the 
CIC, inasmuch as c. 59 § 2 provides for the application of the norms on re
scripts to the granting of permission, unless it is established otherwise 
(this is the meaning that has been used in establishing relationships be
tween c. 59 and other canons in the CIC, which, if one remembers the 
many cases of permission found throughout the Code, explains why there 
are so many canons that relate to c 59). In a third, even broader sense, the 
rescript could be a written reply that grants or denies the requested con
cession. Because of their similarity, and even though they cannot be 
termed rescripts,21  favors granted vivae vocis are included in these provi
sions, unless it is established otherwise (cf. c. 59 § 2). 

In light of the third meaning and the aforementioned possibility of 
recourse22 for both a rescript and the denial of a rescript, it must be con
cluded that rescripts can contain a negative reply (e.g., there is a rescript 

20. Cf. ibid. 
21.  Cf. E. LABANDEIRA, Cuestiones de Derecho Administrativo Canonico (Pamplona 

1992), p. 449. 
22. Cf. ibid. ,  p. 449. 
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of the CDWDS that concludes by saying: "ex deductis non constare de 
matrimonii inconsumatione in casu . . .  ," and then adding that the dicastery 
would be within its rights to authorize a supplementary instruction and to 
reexamine the cause).23 A negative reply occurs when the concession is 
not granted but is def erred instead, or when the requested favor is denied. 
Even though such administrative acts cannot, strictly speaking, be called 
rescripts, they can be conceived of as rescripts in the broader sense of 
that word since they partake of other characteristics (e.g. , the written 
form and the discretionary nature of the assessment by authority). This 
characterization is also endorsed by the practice of the Roman Curia, 
which does not require the denials of requested favors to take the form of 
decrees. Rather, despite the fact that they embody denials, they are to re
tain the form of replies but with a different tone, such as non expedit, non 
expedire, dilata, lectum, in decisis, etc.24 

4. Thus far, we have spoken of the possibility that the petitioner may 
have recourse regarding the granting of a rescript or the denial of one. The 
petitioner, however, is not the only one who can have recourse against a 
rescript or its denial. This possibility is also open to any other concerned 
person who feels that he or she has been harmed in his or her acquired 
rights. This other person may be another authority by reason of a conflict 
of competencies or a more general guardianship of the public good, or it 
may be a private subject. 

There is debate among authors regarding whether rescripts are sub
ject to c. 57 § 2. This canon establishes a time period whose expiration 
permits the proposal of recourse if the authority has not issued the re
quested act ( a provision that applies to singular administrative decrees) in 
the interim. Upon first consideration, since c. 57 is located in chapter II, 
which treats of singular decrees, and since there is no mention of it in 
chapter III De rescriptis, the answer might appear to be negative. None
theless, part of the doctrine ( e.g. Lombardfa and Labandeira)25 argues that 
rescripts are subject to c. 57 § 2 precisely because it is the means by which 
the norms on hierarchical recourse ( cc. 1 732-1739) can be applied to re
scripts produced in the extrajudicial external forum (those that are issued 
by authorities inferior to the Roman Pontiff or an ecumenical council [ cf. 
c. 1732]) .  There are examples in particular law of the application of c. 57 
to the granting of permissions, as is seen in the Instruction of the Italian 
Bishops' Conference on administrative matters. This Instruction estab
lished in number 53 that if three months elapse without the authority ei-

23. Cf. B. MARCHETTA, Scioglimento del matrimonio canonico per inconsumazione e 
clausole proibitive di nuove nozze (Padua 1981), p. l lO. 
24. Cf. B. GANGOITI, "De rescriptorum instituto in iure canonico," in Studi di diritto 

canonico in onore di M. Maagliocchetti (Rome 1975), pp. 660-661 ;  and W. AYMANS, 
Kanonisches Recht: Lehrbuch aufgrund des Codex iuris canonici (Paderborn 1991), p. 245. 
25. Cf. P LOMBARDiA, commentary on c. 59, in Pamplona Com; and E. LABANDEJRA, 

Cuestiones de Derecho Administrativo Canonico (Pamplona 1992), p. 449. 
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ther granting or denying his permission, then the reply is presumed to be 
negative and the person concerned can file for a recourse. 26 

There are cases in the CIC in which the possibility of having re
course is expressly discussed; for example, in c. 270 (recourse against the 
denial of requested excardination) and c. 1030 (recourse against the de
nial of a request for admission to the priesthood, formulated by a deacon 
destined for the priesthood). The general principle is that rescripts are 
subject to recourse, whether they are understood strictly or broadly, 
where even the theoretical possibility of recourse is attested to; for exam
ple, in connection with the permission needed for the publication of writ
ings (cc. 825 § 2, 826 § 3, 828, 831 § 1, 832) (cf. Instr. of the CDF on various 
aspects of the use of the instruments of social communication in the 
promotion of the doctrine of the faith (March 30, 1992), where no. 10 § 3 
provides that "administrative recourse is possible against the denial or ap
proval of permission, in accordance with the norms of cc. 1732-1739, be
fore the Congregation for the Doctrine of the Faith, the competent 
dicastery in this subject"). 

Notwithstanding this general principle of recourse for rescripts, there 
are legal exceptions to it. Rescripts, like the rest of the acts of the Roman 
Pontiff, are not subject to recourse ( cf. cc. 333 § 3; 1732, in which the at
tempt to propose such a recourse is punished with censure; c. 1405 in con
nection with c. 1404, on the incapacity to judge the acts of the pope, or 
further, those acts which he has specifically approved [ art. 134 § 4 of the 
RGCR]).  The same is true of the acts of ecumenical councils and of re
scripts granted for the internal forum. 

5. Rescripts can take a variety of external forms-bull, brief, simple 
letter, or communication-depending on the granting authority, the pur
pose, the addressee, and the circumstances. 

6. A distinction must be made between the permission and the grant
ing of favors by word of mouth, both mentioned in paragraph 2. Regarding 
permission, it is well-established that there is no one term for that single 
institution, namely, for designating the singular administrative act 
whereby a subject is granted the faculty of exercising a right, and where in 
defect of such authorization the exercise would be unlawful, and some
times invalid as well.27 In most cases the CIC refers to permission, but in 
quite a few places it uses other terms-sanction, grant, authorization, 
consent-that do not seem to indicate different underlying ideas. By con
trast, the CIC does establish a clear distinction between permission and 
approval (e.g., cc. 825, 826, 829) about the involvement of authority in the 

26. Cf. CONFERENZA EPISCOPALE ITALIANA, Istruzione in materia amministrativa, April 1 ,  
1992 (Rome 1992), no. 53. 
27. Cf. F. RUIZ UGALDE, "Controles administrativos preventivos y sucesivos en el CIC," in 

Excerpta e dissertationibus in Jure Canonico IX (1991), p. 122. 
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publication of writings. The CCEO (c. 661) defines both , as does the In
struction of the CDF that is concerned with the issue. 28 

In any case, both permission and its kindred measures have as their 
end the regulation by authority of the exercise of rights in view of the 
common good (cf. c. 223). Thus, the one who requests permission is re
questing not the granting of a right-which he already has-but rather the 
faculty to be able to exercise it in practice ("pro licentia ad earn obtinen
dam ius habetur. ")29 

With respect to the granting of favors by word of mouth , see c. 74 
and its commentary. 

28. Cf. CDF, "Instructio quoad aliquos adspectus usus instrumentorum communicationis 
socialis in doctrina fidei tradenda," March 30, 1992, in Comm. 24 (1992), pp. 18-27, no. 7 § la 
for approval, and nos. 7 § lb and 8 § 3 for permission. 
29. Cf. Sessio XII (X.22-26. 1973) of the commission "de Normis Generalibus," in Comm. 22 

(1990), p. 305. 
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Bk. I. General Norms CANOSA 

Rescriptum quodlibet impetrari potest ab omnibus qui ex
presse non prohibentur. 

Any rescript can be obtained by all who are not expressly prohibited. 

SOURCES: c. 36 § 1; SCRO Resp. I , 27 ian. 1928 (AAS 20 [ 1928] 75) 

CROSS REFERENCES: cc. 98, 99, 2 12 § 2, 293, 787 § 2, 1 142, 1233, 1333 § 
2, 1336 § 1, 2°, 1701  § 2 

C OMME NTARY -------

Javier Canosa 

1 .  In a certain sense, c. 60 could imply the faculty expressed in c. 212 
§ 2, according to which "Christ's faithful are at liberty to make known 
their needs, especially their spiritual needs, and their wishes to the Pas
tors of the Church." 

Nevertheless, the scope of c. 60 is greater, first because the expres
sion "rescriptum quodlibet impetrari potest" does not refer solely to the 
declaration of one's own needs or wishes, nor does it extend merely to the 
capacity to present petitions to authority in the Church; as was empha
sized more than once in the course of the revision of the Code, 1 to request 
is the same as to obtain. 

Secondly, the extension of c. 60 is greater than the faculty cited in 
c. 2 12 § 2 because the power to obtain any rescript is not limited solely to 
the faithful. Any rescript can be obtained-according to c. 60-by "all who 
are not expressly prohibited," whether they are of the faithful or not, since 
the norm does not expressly state-as c. 60 requires-that they are prohib
ited from doing so. Consider, for example, the case of c. 787 § 2: "Mission
aries are to ensure that they teach the truths of the faith to those whom 
they judge to be ready to receive the good news of the Gospel, so that, if 
they freely request it, they may be admitted to the reception of baptism." 
The word "they" has been italicized in order to indicate that it is precisely 
the unbaptized who can obtain admission to the sacrament of baptism. 
This admission implies an assessment of the request on the part of the 
competent authority, as well as a reply, which can take the written form, in 
which case an unbaptized person would have requested and obtained a 

1 .  Cf., e.g., Sessio II (November 13-17, 1967) of the commission "de Normis Generalibus," 
in Comm. 17 ( 1985) p. 54, and Sessio XII (October 22-26, 1973) of the commission "de 
Normis Generalibus," in Comm. 22 (1990), p. 282. 
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rescript. In this respect, the provision of c. 1 142 is no less clear: "A non
consummated marriage between baptized persons or between a baptized 
party and an unbaptized party can be dissolved by the Roman Pontiff for a 
just reason, at the request of both parties or of either party, even if the 
other is unwilling. "  The italics are meant to indicate that the text of the 
canon does not limit the faculty to request the dispensation in question to 
the baptized person; rather, it is extended to the unbaptized as well. 2 

2. Since the presentation of the instance gives rise to the birth of a ju
ridical relationship between the authority and the concerned person, the 
signatory must be a person with sufficient capacity and standing to enter 
into this relationship. 3 The general regulations on capacity do of course 
apply to rescripts, 4 but they apply primarily to the person requesting the 
favor that is the object of the rescript, for that person is the one involved 
in the formation of the complex administrative act that is the rescript. By 
contrast, capacity is not necessarily required of the person who obtains 
the rescript. Thus, whereas the signatory to the instance must, as a gen
eral rule, have attained majority ( c. 98) and have full use of his or her fac
ulties (c. 99), the beneficiary of the rescript may be a minor or someone 
who habitually lacks the use of reason, just as the beneficiary may be a ju
ridical person, as in the granting of privileges to shrines ( c. 1233), a con
cession which is normally granted through a rescript. 

3. In preparing the preces, or text, of the petition, the petitioner may 
avail himself of the technical collaboration of an expert in the law; for ex
ample, this is expressly provided in the directing of the process for the dis
pensation from a ratified and non-consummated marriage ( cf. c. 1701  § 2, 
"An advocate is not admitted, but the bishop can, because of the difficulty 
of a case, allow the petitioner or respondent to have the assistance of an 
expert in the law"). 

4. As for the express prohibition on obtaining rescripts, c. 36 § 1 CIC/ 
1917 remitted the determination of those prohibited from obtaining re
scripts ( excommunicated persons and those under personal interdict or 
suspension) to three other canons of that Code. Canon 60 CIC, however, 
does not refer to any penal canons, nor is there in the CIC any norm that 
specifies those prohibited from requesting rescripts. In contrast, the CIC/ 
1917 established that the excommunicate, after the sentence of excommu
nication, could not "ullam gratiam pontificiam valide consequi, nisi in pon
tificio rescripto mentio de excommunicatione fiat" ( c. 2265 § 2). In the 
corresponding canon of the current Code (c. 1333 § 2), it is established 
that the excommunicate is prohibited "frui privilegiis antea concessis ."  

2 .  Cf. another case along these lines in J.M" IGLESIAS, Procesos matrimoniales can6nicos 
(Madrid 1991), pp. 489-490. 

3. Cf. R. ENTRENA CUESTA, Curso de Derecho Administrativo (Madrid 1982), p. 259. 
4. Cf. 0. GIACCHI, "Natura giuridica dei rescritti in Diritto canonico," in Studi senesi 2 

(1937), p. 207. 
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Only the enjoyment of privileges-which can be but do not have to be, 
contained in rescripts-is, therefore, expressly prohibited in the current 
Code, and solely with respect to excommunicates and during the time that 
the censure is in effect. Since civil law presents no hypothesis that relates 
directly to c. 60, we should assume that c. 60 allows for the possibility of 
particular penal laws. We may, therefore, imagine a penalty consisting of 
the deprivation of the right to obtain, if not any rescript, then certainly 
specific rescripts ( cf. c. 1336 § 2). On the other hand, it becomes difficult 
to conceive of the deprivation of the right to request any rescript, which, 
among other things, would imply incapacity to request remission of the 
penalty itself. 

In contradistinction to the prohibition on obtaining rescripts that at
taches to the petitioner would be the possibility of a prohibition that for
bids an authority to grant rescripts in certain cases in which he might 
ordinarily grant them. For example, c. 293 establishes that a cleric who 
has lost the clerical state cannot be enrolled as a cleric again except by re
script of the Apostolic See. This presupposes a prohibition on obtaining 
the same rescript of re-enrollment from an authority competent in the en
rollment of clerics but inferior to the Holy See. Similarly, the limitations 
that influence aspects of capacity can imply limitations on the right to re
quest a given rescript. This happens with certain vetita of sentences in 
processes concerning nullity of marriage and with clauses in dispensa
tions implying a prohibition regarding the obtaining of specific rescripts of 
dispensation from impediments to marriage. 
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Tit. IV. Ch. III. Rescript,s c. 61 

Nisi aliud constet, rescriptum impetrari potest pro alio, 
etiam praeter eius assensum, et valet ante eiusdem ac
ceptationem, salvis clausulis contrariis. 

Unless it is established otherwise, a rescript can be obtained for another, 
even without that person's consent, and it is valid before its acceptance, 
without prejudice to contrary clauses. 

SOURCES: c. 37; SCR Resp., 1 aug. 1922 (AAS 14 [1922] 501) 

CROSS REFERENCES: cc. 241, 293, 597, 690, 692, 735, 1034, 1 109, 1 132, 
1 142, 1 156, 1 157, 1 164, 1357 § 2, 1697 

C OMMENTARY -------
Javier Canosa 

1. The law requires in certain cases that the petitioner or the signa
tory to the case be the same person who will be the beneficiary of the re
scri pt. Such is the situation, for example ,  in the case of a petition for 
admission to baptism by an adult, which must be made by the candidate 
himself; similarly with the other petitions for admission found in the Code, 
such as a petition for admission to the orders of the diaconate and priest
hood, considered in c. 1034. Moreover-although it is not stated explicitly 
in the text of the law-a similar presumption may be made in the cases of 
petitions for admission to the major seminary (c. 241), for admission to an 
institute of consecrated life ( c. 597), and for readmission of a person who 
left an institute before perpetual profession ( c. 690), as well as in the 
cases of a request for admission to a society of apostolic life ( c. 735) and 
re-enrollment ( c. 293), etc. 

Nevertheless, when this requirement is not stated, the petitioner may 
be someone other than the person benefiting from the rescript. This differ
ence occurs habitually with rescripts requested by one ecclesiastical au
thority of another, superior authority, when the beneficiaries will be a 
specific faithful subject to the inferior authority. Public officeholders in 
these cases must act through their public persona and not through private 
status. 1 The same is true with other rescripts in which the petitioner is sim
ply distinct from the beneficiary, as in the case of c. 1357 § 2. This canon 
authorizes remission in the internal sacramental forum of the latae senten
tiae censure of excommunication or interdict that has not been declared, 

1 .  Cf. L .  GALATERIA-M. STIPO, Manuale di Diritto Amministrativo (Turin 1989), p. 260. 
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so that the request-in this case, the obtaining of the rescript with remis
sion of the penalty-may be effected by means of a confessor, without indi
cating the name of the penitent. In this case, the beneficiary knows that he 
is in the process of obtaining a rescript in his favor, and it is his will that 
this be done. On the other hand, it can happen that the beneficiary does not 
know that he is obtaining or has obtained a rescript in his favor because 
the request was made by a petitioner other than himself. It could even be 
that the beneficiary does not consent to the rescript (cf. c. 61) ;  notwith
standing, unless there are clauses to the contrary, the rescript will be valid. 

2 .  From the Middle Ages until the promulgation of the C/C/1917, the 
prevailing doctrine acknowledged that the acceptance of the beneficiary 
was required for the valid use of rescripts, since-it was argued-"nihil 
volitum nisi praecognitum. "  This opinion was maintained above all by 
those who understood that the granting of a rescript was similar to a grant 
and was juridically completed only when it was accepted by the petitioner. 
For this they adduced the authority of Cicero, for whom "neque dona
tionem sine acceptatione intelligi posse . "  This notion of the granting of a 
favor by rescript ad instar donationis began to be questioned relatively 
recently, but still prevailed until the new stance was adopted by the legis
lator in 1917. The wording of c. 37 C/C/1917 prompted commentators (Van 
Hove and Wernz-Vidal, among others) to conceptualize the granting of fa
vors by rescript as a jurisdictional act of the superior, the value of which 
was dependent, not on its acceptance by the person subject to authority, 
but on the authority of the person issuing the rescript. From this point of 
view, which the legislator implicitly established in 1917, the granting of a 
favor by rescript would not be a res, the control of which passes to the pe
titioner by virtue of a giving that is completed and accepted; rather, it 
would be a ius, granted by the superior to the petitioner, that he might 
have the benefit of the favor. In the context of that right, competence will 
always depend on the will of the superior. In this shift of perspective con
cerning the juridical nature of a rescript, it is possible to document a move 
from certain categories of private law to very different categories of pub
lic law, to the extent that the rescript is now conceptualized as a singular 
administrative act, and therefore as unilateral, as is the current position of 
both the CIC and the CCEO (c. 1528). In the course of the preparation of 
the latter, a doubt arose in this respect, in response to which it was reaf
firmed that the authority is free to grant favors even to those who do not 
desire them, since, in the last analysis, it is up to those individuals to de
cide whether or not they will make use of the favor. 2 

It must be remembered that all of the foregoing is subject to a condi
tion stipulated in the canon itself (" . . .  without prejudice to contrary 
clauses"). Canon 61,  in short, provides for the possibility of clauses that 
run counter to the general norm that upholds the validity of rescripts 

2. Cf. Nuntia 18 (1984), p. 89. 
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independent of the will of  the grantee.  Furthermore, the canon also antic
ipates certain cases in which the law itself requires the acceptance of the 
grantee, as happens in the case of an indult to leave a religious institute. 
According to c. 692, "An indult to leave the institute which is lawfully 
granted and made lmown to the member, by virtue of the law itself carries 
with it, unless it has been rejected by the member in the act of notifica
tion, a dispensation from the vows and from all obligations arising from 
profession." 

There are other cases as well in which the notification of the rescript 
is required for its practical efficacy. For example, in the case of rescripts 
that grant dispensations after an invalid contract of marriage, such as 
must be granted in order to begin the convalidation, the party who is 
aware of the impediment must be notified of the rescript in order to be 
able to renew consent at the appropriate time (cf. cc. 1 156 and 1 157). 

3. Save for these exceptions of a legal and practical nature, and those 
that can arise from contrary clauses (which the administrative authority 
decides to add in order to limit or broaden the basic effects of the act),3 the 
norm is that rescripts are valid even when the grantee is not the petitioner 
and is not aware of the concession. Thus, for example, a rescript would be 
valid once the faculty has been granted, and therefore, so would a marriage 
celebrated before a priest who is not the ordinary or the parish priest ( cf. 
c. 1 109) if the faculty to assist at that marriage has in fact already been 
granted to him, even when the delegation to assist at the marriage has not 
been requested of the parish priest, and further, even when the priest is not 
aware that someone else has requested the delegation for him. 

Similarly, in some cases, c. 6 1  produces effects not only when the 
grantee does not consent because he is not aware of the rescript, but even 
when the grantee is aware that the request has been made, and has indi
cated his opposition to the favor that is the object of the rescript. In these 
cases as well, the rescript is valid before its acceptance, which might 
never occur. A perfect example is found in c. 1 142-the content of which 
was reaffirmed in c.  1697-which states that a non-consummated mar
riage can be dissolved by the Roman Pontiff for a just reason-in this 
case, a dispensation would be the object of the rescript-at the request of 
both parties or of either party, even if the other is unwilling. 

3. Cf. L. GALATERIA-M. STIPO, Manuale . . . , cit. (Turin 1989), p. 267. 
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Rescriptum in quo nullus datur exsecutor, effectum habet 
a momento quo datae sunt litterae; cetera, a momento 
exsecutionis. 

A rescript in which there is no executor, has effect from the moment the 
document was issued; the others have effect from the moment of execu
tion. 

SOURCES: c. 38; SCDS Normae, 7 maii 1923, 103 (AAS 15 [1923] 413); 
SCDF Normae, 13 ian. 1971, V/1 (AAS 63 [ 1971] 306); SCDF 
Deel., 26 iun. 1972, IV (AAS 64 [ 1972] 642) 

CROSS REFERENCES: cc. 37, 40-45, 54, 68, 60, 69, 202, 1078 § 2, 1082, 
2°, 1 161  § 2 

C OMMENTARY -------

Javier Canosa 

1 .  Appearing in c. 62 is the expression eff ectum habet (has effect, is 
efficacious), which should be understood as distinct from the term valet 
(is valid), used in c. 61 .  This distinction was introduced in the CJC/1917 
and implies a departure from the law prior to the CJC/1917. The issue did 
not cease to be important, since acts sometimes became null if no ref er
ence to the date was contained in them, as happened, for example, after 
the Decree Ne temere in the documentation of marriage vows. It was, per
haps, questions such as this, and later, the new procedural forms of the 
Roman Curia contained in the Apostolic Constitution Sapienti Consilio, 
June 29, 1909, 1 that impelled the codifiers of the CJC/1917 to draft the pre
cursor of c. 62. This canon established that a rescript in quo nullus datur 
exsecutor (in which there is no executor) has effect a momenta quo datae 
sunt litterae (from the moment the document is issued) and other re
scripts a tempore exsecutionis (from the moment of execution). 

2 .  Presupposing efficacy as distinct from validity, c. 62 is concerned 
with the two types of rescripts, a classification that reflects the moment in 
which their efficacy begins. It is important not to lose sight of the fact that 
the canon refers expressly to the moment, not to the day ( cf. c. 202), a dis
tinction that can be important in a particular case. 

a) The first type of rescript discussed in c. 62 is that which takes ef
fect with immediate efficacy, 2 that is, from the very moment in which the 
document is issued . That moment occurs when the granting authority 

1. Cf. Prus X, Ap. Const. Sapienti Consilio, June 29, 1909, in AAS 1 (1909), pp . 7-8. 
2. Cf. L. GALATERIA-M. STIPO, Manuale di Diritto Amministrativo (Turin 1989), p. 344. 
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signs the document of concession. 3 Only then, and not before-for exam
ple, when the favor is granted by the conference or by the full correspond
ing congregation-or later, does the rescript begin to have effect, save in a 
few exceptional situations; in these, the norm establishes that certain re
scripts have effect from the very moment of the concession, before the is
suance of the document. Such is the case with a pontifical dispensation 
super matrimonio rato et non consummato, in accordance with the con
tent of the norms governing this dispensation contained in the Decree Ca
tholica doctrina of May 7, 1923.4 In that decree, article 103 states: "Attenta 
eiusmodi forma, rescriptum effectum habet a temporis momenta quo in 
die audientiae sum mus Pontifex dispensationem concessit." Something 
similar occurs when the convalidation of an invalid marriage is granted, if 
the text of c. 1 161  § 2 is interpreted strictly: "The validation takes place 
from the moment the Javor is granted; the referral back, however, is un
derstood to have been made to the moment the marriage was celebrated, 
unless it is otherwise expressly provided." 

Rescripts of this type were traditionally called rescripts in Jorma 
gratiosa. 

b) In contrast to the first type, c. 62 distinguishes rescripts that begin 
to have effect with deferred efficacy, 5 from the moment of their execution; 
these rescripts are traditionally called rescripts informa commissoria. 

In addition to the difference in their moment of efficacy, these two 
types of rescripts differ in the authorities that must be involved in order 
for the act to have effect. Whereas the efficacy of the first type depends 
only on the granting authority, that of the second depends as well on the 
involvement of an executor. Normally this is an ecclesiastical authority in
ferior to the granting authority who performs the execution or controlling 
activity. On the one hand, this authority facilitates the prevention of 
abuses, while on the other hand, it guarantees the actual fulfillment of the 
clauses imposed in the rescript by the granting authority when these are 
to be verified prior to the concession. For example, the granting by the 
Holy See of the dispensation from the impediment of crime (cf. c. 1078 § 2, 
2°), which is given only when sufficient passage of time prevents the oc
currence of scandal, requires that an authority inferior to the Holy See, 
more closely associated to the grantee, verify that the scandal has truly 
been removed, and that therefore, there is nothing to prevent the impedi
ment from being dispensed with. 

3. The execution of rescripts requires the written form when they af
fect the external forum, as is expressly established in c .  37 for the execu
tion of any singular administrative act. This disposition affects only the 

3. Cf. A. VAN HOVE, De rescriptis (Malines-Rome 1936), p. 116; and E. LABANDEIRA, 
Cuestiones de Derecho Administrativo Canonico (Pamplona 1992), p. 450. 

4. Cf. SCDS, Deer. Catholica doctrina of May 7, 1923, AAS 15 (1923), pp. 389-436. 
5. Cf. L. GALATERIA-M. STIPO, Manuale ... , cit., p. 344. 
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lawfulness, not the validity, of the execution, unless it is established other
wise. The written form is required for the execution because this is the or
dinary and simplest means of proving acts that must be submitted to the 
external forum. The proceedings that accompany the execution do not 
necessarily have to be recorded in writing, but it is indeed appropriate to 
preserve a record of them in a document other than that of the execution. 

In the internal sacramental forum, however, the execution of a re
script can never take written form. It would be possible for the execution 
of rescripts in the non-sacramental internal forum to take a written form; 
at least, the proceedings are usually written down, as in the case of a dis
pensation from an occult impediment to marriage, which is recorded in a 
book to be kept in the secret archive of the episcopal curia. One of the rea
sons for this is so that if the occult impediment subsequently becomes a 
public one, a new dispensation will not become necessary for the external 
forum unless a re script of the penitentiary provides otherwise ( cf. 
C. 1082). 

It is also possible to conceive of an execution that is tacit or de facto; 
for example, the tacit admission of a secularized religious in a diocese 
owing to the fact that the diocesan bishop has entrusted him with a pasto
ral work within his jurisdiction. 

Execution in written form facilitates the fixing of the precise mo
ment of execution, and consequently, makes it possible to determine the 
very moment that the rescript begins to produce effects. This occurs 
when the document is signed by the executor, independent of whether the 
document is yet to be intimated or made known to the person in whose 
favor the rescript has been granted. 
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Tit. IV. Ch. III. Rescript,s c. 63 

§ 1. Validitati rescripti obstat subreptio seu reticentia 
veri, si in precibus expressa non fuerint quae secun
dum legem, stilum et praxim canonicam ad validita
tem sunt experimenda, nisi agatur de rescripto 
gratiae, quod Motu proprio datum sit. 

§ 2. Item validitati rescripti obstat obreptio seu exposi
tio falsi, si ne una quidem causa motiva proposita sit 
vera. 

§ 3. Causa motiva in rescriptis quorum nullus est exsecu
tor, vera sit oportet tempore quo rescriptum datum 
est; in ceteris, tempore exsecutionis. 

§ 1 .  Except where there is question of a rescript which grants a favour 
Motu proprio, subreption, that is, the withholding of the truth, renders 
a rescript invalid if the request does not express that which, according 
to canonical law, style and practice, must for validity be expressed. 

§ 2. Obreption, that is, the making of a false statement, renders a rescript 
invalid if not even one of the motivating reasons submitted is true. 

§ 3. In rescripts of which there is no executor, the motivating reason must 
be true at the time the rescript is issued; in the others, at the time of 
execution. 

SOURCES: § 1: cc. 42 § 1, 45; SAP Monitum Quo magis, dee. 1941 
§ 2: cc .  40, 42 § 2 ;  SCDS Deer. Catholica doctrina, 7 maii 
1923 (AAS 15 [ 1923] 390); SCDF Normae, 13 ian. 1971 ,  11/1 
(AAS 63 [ 1971] 303); SCDS Instr. Dispensationis matrimo
nii rati, 7 mar. 1972, 1/f (AAS 64 [ 1972] 247-248) 
§ 3: c. 41 ;  SCDS Normae, 7 maii 1923, 103 (AAS 15 [ 1923] 
413) 

CROSS REFERENCES: cc. 14, 65, 90, 1049 § 2, 1049 § 2, 1292 § 3, 1358, 
1359 

C OMMENTARY -------

Javier Canosa 

1. When a rescript is granted by authority, it is presumed that the re
quest has a basis in truth. In fact, the clause "si preces veritate nitantur," 
taken from classical law, was contained in a canon of the CIC/1917. It was 
not passed on to the CIC because its content was understood to be obvi
ous. 
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It is through comparison of the preces with the truth that the terms 
subreption and obreption get their meanings. In the law prior to the CIC/ 
1917, the doctrine never preserved an agreement on the meaning of sub
reption and obreption. Before the definitions were formalized in the CIC/ 
1917, it was not uncommon to confuse the two terms, as can be seen in nu
merous texts of canon and Roman law in which obreption and subreption 
are used interchangeably.1 Canon 42 CIC/1917 completely justified to the 
will of the codifiers to establish definitively at the outset what was to be 
understood by these two terms . 

The same ideas were passed on to c. 63 CIC, which can be seen as 
one more step in the process of clarifying and simplifying concepts2 that 
was begun by the codifiers of the CIC/1917 . At the same time , it can also 
be seen as a stage in a different process-the increasing juridical objectiv
ity of the relationship between the petitioner and the authority issuing the 
rescript. Even in c. 42 CIC/1917, this relationship had ceased to be quasi
private in nature ("ad instar donationis"). It ceased to resemble dona
tion, in which one person donates a good from his patrimony on the condi
tion of a determined degree of sincerity in the donee-which must also be 
evident in the degree of truth-and became a juridical relationship of pub
lic law. These psychological processes do not in themselves have any im
portance for the extinction , modification , or cre ation of j uridical 
situations , because these effects have already been established by the 
norms. 3 In short, the petitioner is not a donee , but is simply said to be ad
ministered to, while the authority issuing the rescript is not a donor, but 
an administrator, whose powers are jurisdictional, not proprietary. Along 
with this development, the reasons are no longer thought of as facts that 
motivate the voluntas donationis of the superior. Instead, they have been 
transformed into objective circumstances that the law, practice, and style 
of the curia consider sufficient for the granting of the favor that is being 
requested. At the same time , this change supposes that the granting au
thority, like the executing authority, is subject to administrative law. One 
example of this objectivity, which was already present in the CIC/1917, is 
the remission of a censure to an offender, which, as c. 1358 stipulates, can
not be refused, once the offender has withdrawn from his contumacy. 

2 . Subreption is understood in the CIC, as it was in the CIC/1917, as 
a withholding of the truth, such that the validity of a rescript is impeded 
because the request does not express that which , according to canonical 
law, style , and practice-not the greater or lesser liberality of the 
grantor-must be expressed for validity. In addition to this general princi
ple that regulates the objective relationship, there are also cases in which 

1 .  Cf. A. VAN HOVE, De rescriptis (Machliniae-Rome 1936), p .  136. 
2. Cf. Sessio II (November 13-17, 1967) of the commission "de Normis Generalibus," in 

Comm. 17 (1985) p. 45. 
3. Cf. L. GALATERIA-M. STIPO, Manuale di Diritto Amministrativo (Turin 1989), p. 263. 
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the good or bad faith of the petitioner becomes relevant. For example, 
when a petitioner asks in his or her request for the remission of several 
penalties to which he or she is subject, the remission is valid only for 
those penalties expressed in the request for remission. In the case of gen
eral remission, all penalties are removed except those that the off ender 
concealed in bad faith in the petition ( cf. c. 1359). 

When a request for a rescript is missing part of "that which must for 
validity be expressed," but the authority grants the rescript with the 
clause Motu proprio, said omission, which would otherwise invalidate the 
rescript, is thereby validated. The clause Motu proprio-another indica
tion that the activity of the administration generally unfolds in a practical 
and direct manner-supposes a further act that makes good the omission 
of necessary information in the request. This act is performed by the au
thority issuing the rescript, is based on the request, and is carried out 
through the means proper to the administration. In the words of Bernar
dez Canton, "in the preces, the reasons are especially important, since it is 
their verification that makes reasonable the granting of a special favor to a 
specific person, and moreover, the objectification of the reason through 
the practice guarantees the keeping of the principle of equal favorable 
treatment for those in similar circumstances. "4 

Reasons may be motivating, when they are sufficient in themselves 
to obtain the favor, or impelling, when they facilitate or contribute to its 
obtainment. From this also follows one of the differences between de
crees and rescripts, as was made clear in the course of the reform of the 
Code: if the situation that moves the authority to issue a decree is not 
based in the truth, the decree does not thereby cease to be valid, though it 
may be revoked by the authority who issued it. This is not the case with 
rescripts, whose validity is indeed affected. 5 

Subreption, then, is the concealment of circumstances relevant to 
the resolution of the question at issue, because the request did not ex
press-in precibus expressa non fuerit-what had to be expressed, inde
pendent of the good faith of the petitioner. As was clarified during one of 
the sessions of the coetus,6 the term expressa should be understood to 
mean that the information adduced must be not only sufficiently clear, but 
also sufficiently proven. 

The text of c .  63 § 1 requires that the request state that which law, 
style, and practice require for validity. Cases in which the law determines 
the specific matters that are to be expressed in the request are found, for 
example, in c. 1049 § 2. This canon specifies that in order to obtain a dis-

4. Cf. A. BERNARDEZ CANT6N, Parte general de Derecho Canonico (Madrid, 1990), p. 141. 
5. Cf. Sessio XI (March 12-16, 1973) of the commission "de Normis Generalibus," in 

Comm. 22 (1990), p. 250. 
6. Cf. Sessio XI (March 12-16, 1973) of the commission "de Normis Generalibus," in 

Comm. 22 (1990), p. 243. 
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pensation from irregularities for the reception or exercise of orders in the 
case of an irregularity arising from willful homicide or from a procured 
abortion, the preces must state, in order for the rescript to be valid, the 
number of offences committed. Another example is that of the request for 
permission mentioned in c. 1292, concerning the case of alienation of ec
clesiastical goods whose value exceeds a determined sum. Canon 1292 § 3 
establishes that if the goods to be alienated are divisible, then the request 
must mention the parts that have already been alienated; otherwise the 
permission is invalid. 

Just as in the aforementioned cases the publication of the law en
ables the petitioner to know what the law specifies, so too the specifica
tions of the style and practice of the curia can be known by the regulations 
governing them, the declarations of various bodies, and other channels 
through which this style and practice are manifested. For example, it is 
the practice of the CDWDS not to grant the petitions of permanent dea
cons who have become widowed and request a dispensation in order to re
marry. 7 Practice and style are not to be understood as peculiar to the 
Roman Curia; each ordinary has his own style and practice that determine 
what must be observed within his territory ( on the analogy of particular 
law with respect to universal law) . For rescripts in which the style and 
practice of the diocesan curia coincides with that of the Roman Curia, the 
latter takes precedence. 

3. Obreption is the "expositio falsi" within the limited context of 
motivating reasons. This reduces the value that earlier doctrine attributed 
to the expression of falsehoods that did not directly concern motivating 
reasons. When only one reason is alleged, it must be motivating, and if it 
be false, the rescript will be invalid. If more than one reason is alleged, it 
will suffice for the granting of the rescript for one of the motivating rea
sons to be true. If, on the other hand, only various impelling reasons are 
alleged without any motivating reason, then in order for a motivating rea
son to be generated from the group of impelling reasons, all of the impel
ling reasons must be true, unless the reason that is not true is merely an 
accidental one of little importance. For example, in the case of a dispen
sation from canonical form in a marriage between Catholic children or 
Catholic relatives of non-Catholic ministers who wish to celebrate their 
marriage before their relatives, the circumstance of being the son or 
daughter or very close relative would be, in this case, the motivating rea
son, 8 without which the dispensation, and therefore the rescript, would be 
invalid, because falsity in this circumstance would constitute obreption. 
The same would not hold if it were other, accidental circumstances that 
were not true, which in this hypothetical case would be merely impelling 
reasons (such as the possibility that the ceremony, if it were performed 

7. Cf. L'attivita delta Santa Sede, 1991, p. 1152. 
8. Cf. ibid., p. 1 152. 
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thus, might serve to bring the non-Catholic relatives of the couple closer 
to the Catholic faith) .  

Unlike subreption, obreption cannot be validated by a Motu proprio 
clause, not only because the falsity of adduced reasons often occurs to
gether with an animus doli, but also because it is, at the very least, unlaw
ful to grant a favor without a sufficient reason. Moreover, in many cases 
the absence of a sufficient reason also produces invalidity (cf. c. 90).9 

4. Regarding what is expressed in the preces, it is for the authority is
suing the rescript to verify which reasons are motivating and which are 
impelling. If obreption has occurred in one of the reasons, the authority 
must investigate in order to determine whether one, at least, of the moti
vating reasons is true. 

In fact, however, in rescripts for which there is no executor, the ab
sence of subreption and obreption is actually verified by the same person 
who issues the re script. Thus, the verification must be in reference to the 
time at which the rescript is issued; often only the person granting the re
script can determine the veracity of the motivating reason at that specific 
moment. In rescripts for which there is an executor, it is he who, at the 
time of execution, verifies whether subreption or obreption has occurred. 
Accordingly, in rescripts that grant a dispensation from an impediment to 
marriage, this controlling activity of the executor is helped by specific 
mention of the motivating reason that has determined the dispensation, so 
that the executor may verify the accuracy of the motivating reason, on 
which depends the validity of the rescript. 

5. When there is doubt about the existence of subreption or obrep
tion, c. 14 must be applied if the doubt is a doubt of law. Laws, even invali
dating and incapacitating ones, do not oblige when there is a doubt of law. 
Therefore, reticence in divulging elements of the truth that are not re
quired to be expressed in order for the rescript to be valid, does not void 
the rescript. When there is doubt about the existence of a fact that must 
be expressed, that fact must be expressed in order for the act to be valid, 10 

unless it is established otherwise. For example, the practice of the Roman 
Curia does not grant standing to a petition for a dispensation from a rati
fied and non-consummated marriage when there is doubt about the fact of 
non-consummation. 

9. Cf. B. MARCHETIA, Scioglimento del matrimonio canonico per inconsumazione e 
clausole proibitive di nuove nozze (Padua 1981), p. 324. 
10. Cf. D. de rebus dubiis, XXXIV, 5, 12. 

583 



c. 64 

64 

Bk. I. General Norms CANOSA 

Salvo iure Paenitentiariae pro foro interno, gratia a quo
vis dicasterio Romanae Curiae denegata, valide ab alio 
eiusdem Curiae dicasterio aliave competenti auctoritate 
infra Romanum Pontificem concedi nequit, sine assensu 
dicasterii quocum agi coeptum est. 

Without prejudice to the right of the Penitentiary for the internal forum, a 
favour refused by any department of the Roman Curia cannot validly be 
granted by another department of the same Curia, or by any other compe
tent authority below the Roman Pontiff, without the approval of the de
partment which was first approached. 

SOURCES: c. 43 

CROSS REFERENCES: cc. 57, 59 § 2, 65, 130, 139, 609 § 2, 691, 693, 1082, 
1 165, 1732 

C OMMENTARY ------

Javier Canosa 

1 .  Canons 64 and 651 consider cases in which different authorities 
are competent to grant the same rescript and establish basic rules to avoid 
possible conflicts of competence between them. Such a situation is to be 
distinguished from that which arises when, in connection with the same 
matter, the involvement of two different authorities is required, each 
through a rescript or a permission governing the same matter (e.g., c. 609 
§ 2, on the establishment of monasteries of nuns, for which the permission 
of the Apostolic See is required in addition to the written consent of the 
diocesan bishop). It is also to be distinguished from that which occurs 
when the obtaining of a rescript from one authority is a necessary condi
tion for the admissibility of a second rescript from a different authority 
(e.g., cf. c. 693, according to which an ind ult to leave a religious institute 
will not be granted to a member, if he be a cleric, until he has found a 
bishop who will incardinate him in his diocese or at least receive him 
there on probation). 

The different authorities capable of granting the same rescript may 
be at the same level (e.g., both the CDF and the CC are competent to reha
bilitate priests who have incurred canonical penalties2 to the exercise of 

1 .  Cf. CCEO, which simplifies and collects in one canon (c. 1530) practically the same 
dispositions as those contained in these two canons of the CIC. 

2. Cf. L'attivita delta Santa Sede, 1991, pp. 1 135 and 1252. 
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sacred orders), or at different levels. Two examples of the latter are found 
in cc. 691 and 1 165. Canon 691 establishes that a perpetually professed re
ligious may obtain an indult from the Holy See to leave an institute, but it 
states that, if the institute is of diocesan right, such an indult may also be 
granted by the bishop in whose diocese the house to which the religious is 
assigned is located. Canon 1 165 establishes that retroactive validation, 
which can always be granted by the Apostolic See, can also be granted by 
the diocesan bishop in individual cases, provided no impediment is in
volved whose dispensation is reserved to the Apostolic See. In either case, 
the regimen established by cc. 64 and 65 determines how the chronologi
cal and hierarchical criteria are to be applied in order to avoid or resolve 
conflicts of competence and promote the certainty of the law3 ( cf. c .  139 
§ 1, which establishes that "the fact that a person approaches some com
petent authority, even a higher one, does not mean that the executive 
power of another competent authority is suspended," while § 2 adds that 
"a lower authority, however, is not to interfere in cases referred to higher 
authority, except for a grave and urgent reason, in which case the higher 
authority is to be notified immediately"). 

2. Regarding c. 64, we must start with two assumptions: 

a) The first concerns the type of favor affected by this norm, namely, 
a favor refused by any department of the Roman Curia. Even though, as 
in c. 65, the text refers to the asking and granting of favors, with c. 59 § 2 
in mind, we should understand this regulation as also applying equally 
well to permissions and to favors granted by word of mouth, unless it is 
established otherwise, so the word favor here should be interpreted 
broadly. It must also denote the same favor, with the same passive subject 
and the same object. Further, it must be a favor refused, inasmuch as the 
canon does not ref er to a favor that has only been requested or processed, 
or requested so long ago that it can be presumed to have been refused 
through administrative silence (cf. c .  57). Nor does it refer to the case in 
which the same favor has already been granted by a different dicastery, as
suming it was open to being granted again. 

b) The second concerns the authorities affected by this disposition. 
The refusal must emanate from a dicastery (cf. PB 2 § 1) of the Roman 
Curia authorized to issue rescripts ( cf. RGCR, 133). Therefore, c. 64 does 
not ref er to a favor refused by an authority inferior to a dicastery, so the 
favor could be validly granted by a dicastery of the Roman Curia, though it 
would lack the consent of the authority who initially refused it. Canon 64 
affects the dicasteries of the Roman Curia and the other granting authori-

3. On the principle of hierarchy in the organization of the Church, cf. J.I. ARRIETA, 
Organizzazione ecclesiastica. Lezioni di Parte Generate (Rome 1992), pp. 206-208. 

585 



c. 64 Bk. I. General Norms CANOSA 

ties inferior to them, but it does not affect the Roman Pontiff, the same di
castery which refused it, or the Apostolic Penitentiary for the internal 
forum. In this last case, one must remember the competence of the Apos
tolic Penitentiary to grant favors validly for the internal forum which have 
previously been refused by another dicastery, by virtue of the fact that the 
external and internal fora are independent and governed by different regi
mens ( cf. cc. 130 and 1732). This diversity, in turn, rests on the different 
ways of safeguarding the salus animarum, considering the peculiarities 
of the two fora. When the salus animae of one member of the Church 
compromises the salus animarum of other members (e.g., in situations 
where there is a danger of scandal with consequent harm to the faithful), 
the response of authority differs from its response in the internal forum, 
where the granting of a favor in no way compromises the salus anima
rum of other members (because it may be that it is appropriate for the 
salus animae of a grantee to be freed of a burden before God, yet inop
portune for the Church, that that burden be relaxed). Therefore, rescripts 
of the Apostolic Penitentiary that grant favors, absolutions, dispensations, 
validations, pardons, or other similar acts are valid for the internal forum 
even though they may have been refused in the external forum by another 
dicastery. Per accidens, however, in the case of dispensation from matri
monial impediments granted in the non-sacramental internal forum, the 
rescript of the Penitentiary can be valid in the external forum if the imped
iment should subsequently become public ( cf. c. 1082). On the other hand, 
in matters unrelated to matrimonial impediments (e.g., sanation, reduc
tion, and other similar acts connected with the obligations of priests, re
quested of the Apostolic Penitentiary in the internal forum), there is  no 
normative disposition by which, with the passing of time, a favor already 
granted in the internal forum can become valid in the external forum. 

3. One might ask whether a favor refused by the Penitentiary in the 
internal forum may be obtained from a different authority or dicastery in 
the external forum. There was a measure of consensus in the coetus that 
developed c. 64 that it could,4 but such a disposition was never incorpo
rated in the Code. The doctrine5 is also inclined to answer in the affirma
tive, arguing that the competence of the dicasteries and other authorities 
does not extend to factors that affect only the internal forum and noting 
that the reasons provided by the Penitentiary in its refusal cannot be re
vealed, and so cannot be known. 

4. Once these conditions have been stated, c. 64 establishes the inval
idity of the concession (not of the request per se, which at most could be 
considered unlawful) made by a dicastery or some other inferior authority 

4. Cf. Sessio II (November 13-17, 1967) of the commission "de Normis Generalibus," in 
Comm. 17 (1985) p. 51 . 

5. Cf. , e.g . , F.J. URRUTIA, De Normis Generalibus. Adnotationes in Codicem: Liber I 
(Rome 1983) ,  p . 42. 
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of a favor previously refused by a dicastery of the Roman Curia, without 
the approval of the dicastery that had refused it; nor is it sufficient simply 
to mention the refusal in the rescript of concession. 

5. One case not addressed in c. 64 is that of a favor refused by a di
castery and granted by the Roman Pontiff, even when the request does not 
mention the refusal, and so does not have the approval of the dicastery. In 
this case, the action of the petitioner could be unlawful, and the act, 
though valid, could be revocable. 
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65 § 1.  Salvis praescriptis §§  2 et 3,  nemo gratiam a proprio 
Ordinario denegatam ab alio Ordinario petat, nisi 
facta denegationis mentione; Ordinarius gratiam ne 
concedat, nisi habitis a priore Ordinario denegatio
nis rationibus. 

§ 2 .  Gratia a Vicario generali vel a Vicario episcopali de
negata, ab alio Vicario eiusdem Episcopi, etiam habi
tis a Vicario denegante denegationis rationibus , 
valide concedi nequit. 

§ 3. Gratia a Vicario generali vel a Vicario episcopali de
negata et p ostea, nulla facta huius denegationis 
mentione, ab Episcopo dioecesano impetrata, inva
lida est; gratia autem ab Episcopo dioecesano dene
g a ta neq uit vali d e ,  etiam facta d e n egationis 
mentione, ab eius Vicario generali vel Vicario episco
pali, non consentiente Episcopo, impetrari. 

§ I. Without prejudice to the provisions of § § 2 and 3, no one is to seek 
from another Ordinary a favour which was refused by that person's 
proper Ordinary, unless mention is made of the refusal. When the re
fusal is mentioned, the Ordinary is not to grant the favour unless he 
has learned from the former Ordinary the reasons for the refusal. 

§ 2. A favour refused by a Vicar general or an episcopal Vicar cannot be 
validly granted by another Vicar of the same bishop, even when he 
has learned from the Vicar who refused the reasons for the refusal. 

§ 3. A favour refused by a Vicar general or an episcopal Vicar and later, 
without any mention being made of this refusal, obtained from the di
ocesan bishop, is invalid. A favour refused by the diocesan bishop 
cannot, without the bishop's consent, validly be obtained from his 
Vicar general or episcopal Vicar, even though mention is made of the 
refusal. 

SOURCES: § 1 :  c. 44 § 1 

§ 2: ES I, 14 § 4 

§ 3: c. 44 § 2; ES I, 14 § 4 

CROSS REFERENCES: cc. 59 § 2, 107 § 1, 128, 1389 
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C OMMENTARY -------

Javier Canosa 

1. Canon 65 considers those rescripts that can be granted by differ
ent authorities that do not belong to the central government of the 
Church. This class of rescripts includes, on the one hand, those that can 
be granted by authorities of equal rank in different jurisdictional struc
tures, and on the other hand, those that can be granted by various authori
ties of equal or different rank in the same jurisdictional structure. 

In this canon, too, the termfavor should be understood in its broad
est sense (cf. c. 59 § 2), which includes permissions as well. A specific ex
ample of the application of c. 65 to a permission is the reference back to 
c. 65 made by the CDF's Instructio quoad aliquos adspectus usus instru
mentorum communication is social is in doctrina fidei tradenda, in es
tablishing that "when the permission has been refused by a local Ordinary, 
one may have recourse to another competent Ordinary, provided one men
tions the earlier refusal; the second Ordinary, for his part, is not to grant 
the permission without having obtained from the first Ordinary the rea
sons for the refusal. "1 

2. In the cases considered in c .  65, it is not difficult to see that, 
whereas violation of the sequential criterion alone results in the unlawful
ness of the request or the concession, violation of the sequential criterion 
together with transgressions of the hierarchical principle determine as 
well the invalidity of the rescript. The unlawfulness mentioned in c. 65 and 
other canons is not simply a moral unlawfulness, but rather a juridical un
lawfulness with juridical consequences, such as the possible revocation of 
the act, the obligation to repair any damage done ( cf. c. 128), and adminis
trative sanctions, not excluding the possibility, in grave situations, of 
penal sanctions ( cf. c. 1389). 

3. Given the differences between the internal and external fora, and 
bearing in mind the exception discussed in the commentary on c. 64 with 
respect to the Apostolic Penitentiary, it should be understood that the pro
visions of c. 65 apply only to the external forum. 

4. Canon 65 § 1 discusses the case of rescripts that can be requested 
of more than one ordinary of equal rank; for if they are of unequal rank, 
the hierarchical principle enters into play, and it then becomes necessary 
to refer either to c. 64, or to c. 65 § 3. 

Once again, c. 65 is concerned with a favor which has been refused, 
in this case by the proper ordinary. One should remember that a favor re
fused is different not only from a favor that has not yet been requested of 

1. Cf. CDF, Instructio quod aliquos adspectus usus instrumentorum communicationis 
socialis in doctrina fidei tradenda, March 30, 1992, in Comm. 24 (1992), pp. 18-27, no. 1 1  § 2 .  
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the proper ordinary, but also from a favor that has been requested and not 
yet refused ( even when it is presumed to be refused through administra
tive silence). It also differs from a favor requested and granted, but capa
ble of being granted a second time by a different ordinary because of 
failure to use it the first time. 

Further, it must have been refused by the proper ordinary. Gener
ally, in a case of territorial administrative divisions, the proper ordinary, 
according to c. 107 § 1, is the ordinary of domicile or quasi-domicile. Since 
the canon refers to the proper ordinary, it should be remembered that 
c. 65 is concerned not only with the diocesan bishop,2 but also with vicars 
general and episcopal vicars. For members of clerical religious institutes 
or clerical societies of apostolic life of pontifical right, the proper ordinary 
is the major superior. 

It would not be lawful to grant the favor without consulting the 
proper ordinary who first refused it. The petitioner would incur personal 
unlawfulness if he failed to mention that detail in his request, thereby risk
ing rescission of the rescript if it is so established by the practice or style 
of the granting ordinary's curia. The granting authority, not the petitioner, 
incurs unlawfulness if the earlier refusal was reported in the preces. 

This situation is to be distinguished from others in which it is neces
sary to have two rescripts from different authorities, though the petitioner 
is the same and the objects are related. Such a situation occurs, for exam
ple, in the case of c. 267 ("To be validly incardinated in another particular 
church, a cleric who is already incardinated must obtain a letter of excar
dination signed by the diocesan bishop, and in the same way a letter of in
cardination signed by the diocesan bishop of the particular church in 
which he wishes to be incardinated"). Of course, the positions of clerics 
who wish to be incardinated in a new diocese can be very diverse. It may 
be that a cleric wishes to be incardinated in a new diocese after his bishop 
has already refused him a letter of excardination. It would be lawful for 
the cleric to request a guarantee of incardination in a new diocese pre
cisely so that he can present to his current ordinary a new request for ex
cardination. On the other hand, it is understood that in the majority of 
cases, it would not be lawful to request a guarantee of incardination from 
a new diocese without mentioning the first refusal of excardination, be
cause even though the requests are for different favors, those favors are 
related. For his part, the second ordinary in this hypothetical situation 
may give these guarantees without having to receive the reasons for the 
first refusal of excardination, because excardination and incardination are 
different acts. Similar cases are found in cc. 638,3 678, 684, 686, 745, 824, 
and 971. 

2. Cf. this same clarification in CBI, Istruzione in materia amministrativa, April 1, 1992 
(Rome 1992), no. 61a. 

3. Cf. CBI, ibid., no. 62. 
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It must also be remembered that the request is made to a different 
ordinary. The term ordinary is understood as, "apart from the Roman 
Pontiff, diocesan bishops and all who, even for a time only, are set over a 
particular church or a community equivalent to it in accordance with can. 
368, and those who in these have general ordinary executive power, that is, 
vicars general and episcopal vicars; likewise, for their own members, it 
means the major Superiors of clerical religious institutes of pontifical right 
and of clerical societies of apostolic life of pontifical right, who have at 
least ordinary executive power" (c. 134 § 1) .  By this legal definition of or
dinary, which includes the Roman Pontiff, the first of the two juridical ille
galities established in c. 65 § 1 acquires a greater extension; in effect, the 
illegality of requesting a favor without mentioning the refusal of the proper 
ordinary will apply as well to a request made of a higher authority (the 
Roman Pontiff, or authorities that enjoy the vicarious power of the pope, 
such as the dicasteries of the Roman Curia). On the other hand, the hierar
chical principle cannot be disregarded in considering the unlawfulness 
that can accrue to an authority who grants a rescript without knowing the 
reasons for the refusal; therefore, it does not seem that the granting au
thority would incur such unlawfulness, provided the authority is a higher 
body. Of course, in most cases it would not be most opportune for an au
thority inferior to the Roman Pontiff but superior to the ordinary who re
fused the request to act in this way, though it might be in individual cases. 

The prohibition on the petitioner requesting of a second ordinary a 
favor that was refused by the proper ordinary without mentioning the ear
lier refusal, holds even when the second ordinary may also be proper. 

One should bear in mind the normative dispositions concerning the 
competence necessary to issue a rescript of the type under discussion. 
One may be a titular of a certain delegated potestas rescribendi without 
necessarily having ordinary power (cf. cc. 639 § 1, 647 § 2, 649 § 2, 653 § 2, 
671). Titulars of ordinary executive power have varying degrees of compe
tence to issue rescripts-at least, rescripts understood in the broad 
sense-depending on the normative dispositions. Some could have a cer
tain power to issue rescripts in the broad sense of that word by virtue of 
their office. These include the rector of a church (c. 561) and the parish 
priest (cc. 874 § 2, 9 1 1  § 2, 1 1 1 1 , 1 1 18, 1 196). Any ordinary can issue re
scripts in connection with the matters regulated, for example, in cc. 1 168, 
1 189, 1223, 1281, and 1284, 6° . By contrast, only the proper ordinary can do 
so in cases governed by cc. 1 1 15 and 1288.4 The local ordinary is compe
tent ( cf. c. 134 § 2) to issue the rescripts and permissions mentioned in 
cc. 527, 630, 930 § 1 ,  933, and 1071.  Only the diocesan bishop (cf. c. 134 
§ 3), who is simultaneously the ordinary, the proper ordinary, and the local 

4. Cf. CPI, Reply regarding the figure of the the proper Ordinary referred to by c. 951, 
April 23, 1987, AAS 79 (1987), p. 1132. 
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ordinary, is competent to issue, among others, the rescripts or permis
sions mentioned in cc. 271, 609, 701, and 1692 § 2. 

5. Canon 65 §§  2 and 3 establish the regimen for the concession of re
scripts that can be granted by more than one authority in the same hier
archical structure. Canon 65 § 2 concerns authorities who are of the same 
rank and enjoy vicarious power, while paragraph 3 concerns authorities of 
different rank within the same hierarchical structure. 

Canon 65 § 2 essentially echoes the criteria given for the Roman 
Curia in c. 64; now, however, they are applied to the intermediate level of 
ecclesiastical organization. Whereas it is valid to grant a favor that has not 
been refused by another vicar of the bishop, it is not, however, valid to 
grant a favor that has already been refused by another vicar of the bishop, 
even if the reasons for the refusal have been obtained beforehand. On the 
other hand, though it is not explicitly stated in the text of the canon, it 
seems logical to think that the granting of the favor, if the second vicar has 
granted it with the consent of the first, would not be invalid, since such 
consent, after the earlier refusal, acts like a revocation of that refusal. 

In order to understand why invalidity in paragraph 2 replaces unlaw
fulness in paragraph 1, since both discuss authorities of equal rank, one 
must remember that the power of vicars belongs properly to the principal 
office, in this case, to the bishop, and that the vicars participate vicari
ously in this power (cf. c. 391). It is unreasonable to suppose that the 
same power can contradict itself, even when different titulars participate 
in it in different ways. In this sense, c. 65 preserves uniformity in the exer
cise of executive power5 attributed to the bishop for the granting of re
scripts. Canons 4 73 § 1 and 480 fulfill the same function, though in more 
general contexts. 

This explains why, in c. 65 § 3, the criterion of hierarchy does not 
come into play: a favor granted by a bishop is invalid, if it was previously 
requested of, and refused by one of his vicars, and no mention was made 
of that refusal in the request submitted to the bishop. This disposition 
does not represent a failure in the power of the bishop vis-a-vis the power 
of the vicar-that would be impossible. Rather, the norm, by determining 
that legal subreption has occurred-failure to mention in the preces that 
the favor being requested has already been refused by a vicar-protects 
and reinforces the unity of executive power exercised by the bishop, ei
ther in his own right or through his vicars. 

5. Cf. E. LABANDEIRA, Cuestiones de Derecho Administrativo Canonico (Pamplona 
1992), p. 452 and J.I. ARRIETA, Organizzazione ecclesiastica. Lezioni di Parte Generate 
(Rome 1992), p. 200. 
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66 

Tit. IV. Ch. III. Rescrip t,s c. 66 

Rescriptum non fit irritum ob errorem in nomine perso
nae cui datur vel a qua editur, aut loci in quo ipsa residet, 
aut rei dequa agitur, dummodo iudicio Ordinarii nulla sit 
de ipsa persona vel de re dubitatio. 

A rescript is not rendered invalid because of an error in the name of the 
person to whom it is given or by whom it is issued, or of the place in which 
such person resides, or of the matter concerned, provided that in the 
judgement of the Ordinary there is no doubt about the person or the mat
ter in question. 

SOURCES: c. 47 

CROSS REFERENCES: cc. 39, 67 § 3, 100, 102, 134, 1292, 1732 

C OMMENTARY ------

Javier Canosa 

1. In principle, a rescript free of errors does not pose any difficulty 
about its validity. On the other hand, if there are errors, they can result in 
the invalidity of the rescript. 

In the course of reforming the Code, there was debate about the im
portance of error with respect to invalidity. Several arguments were put 
forth favoring the retention of this canon. These included one supported 
by a consultor who argued that the purpose of this norm is to protect acts 
of administrative authority, which are not acts between private persons, in 
which, in case of error, the interpretation of the other party must always 
first and foremost be taken into account. Thus, while this norm could by 
no means be applied to acts between private persons, it can indeed be ap
plied, as in fact it is, to unilateral acts of the administration. 1 

2.  The source of the invalidity is not the error per se, but the lack of 
accord between the contents of the rescript and the person to whom the re
script is issued, or the matter to which it refers. The reason for this is that a 
rescript is granted not to the name, but to the person of the petitioner and 
to his or her intrinsic characteristics. Therefore, when the person making 
the request and the truth are clearly attested in the preces, an error in the 
name does not become an obstacle. The same is true of an error in the 
place in which the person resides, and of an error in the matter concerned. 

1. Cf. Sessio XII (October 22-26, 1973) of the commission "de Normis Generalibus," in 
Comm. 22 (1990), p. 295. 
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As was made clear in the discussion of error in connection with c. 66 in the 
course of the reform of the Code, the errors contemplated in c. 66 merely 
constitute defects of form that do not become defects of substance; they 
are material errors that at the start affect only the "instrumental act;" they 
can become substantial errors, and therefore invalidating ones, when 
they come to affect the "transactional act. "2 The one who judges whether 
an error in these details extends also to the substance of the act is an au
thority of the administration, namely the ordinary, who, like the overseer, 
protects the will of the administration. The text of the canon does not spec
ify which ordinary shall carry out this function ( as, by way of contrast, it 
does in c. 67 § 3). Therefore it should be understood that any ordinary who 
has any connection to the rescript or to the petitioner is competent to re
solve doubts on this question. The recourse to the ordinary mentioned in 
the canon is not required when the error is so obvious that there is no 
cause for doubt, because the law does not contain useless mandates ("eum 
qui certus est, certiorari amplius non oportet"3).  If the ordinary should 
judge that there is uncertainty about the identity of the subject, then the re
script would be affected by invalidity, which in this case is closer to ineffi
cacy than to unlawfulness; that is, it would not produce any effects, and the 
rescript would have to be granted anew, or the error would have to be cor
rected. 

3. In addition to an error in the name of the person to whom the re
script is granted, an error in the name of the person granting the rescript 
may be relevant. This situation produces few cases in which doubt could 
arise, because the person granting the rescript is an authority with execu
tive power, and so it is more important that his function and competence 
be clear than that his specific identity be correctly recorded. 

4. As for the place of residence (which does not necessarily have to 
correspond to the domicile or quasi-domicile, according to cc. 100 and 
102), it does not appear to be relevant to promoting doubt about the peti
tioner's identity, except in the case of rescripts for which there is an execu
tor; in this case, error about the place in which the grantee resides may 
produce nullity if the error implies the involvement of an executor who 
does not have the power necessary to execute the rescript. Before the CIC/ 
1917, an error in the name of the petitioner's country did not nullify the re
script, but an error in the name of the diocese did indeed nullify it ipso iure 
when, as a result of said error, the ordinary would not be able to execute a 
rescript given in forma commissoria. Yet already in the postulata pro
posed in Vatican Council I by the Bishops of Germany and Belgium, it was 
requested that "Statuat Concilium litteras dispensationis a S. Sede expedi
tas in posterum non amplius fore invalidas ob errorem nominis diocesis vel 

2. Cf. Sessio XII (October 22-26, 1973) of the commission "de Normis Generalibus," in 
Comm. 22 (1990), p. 295. 

3. Cf. VI, Regula Juris 31. 
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nominis aut cognominis contrahentium, dummodo constet de personarum 
identitate."4 This new disposition was introduced in the CJC/1917. 

5. Regarding the substantive content of the rescript (for example, an 
error in the naming of the impediment in a rescript of dispensation) , nul
lity does not result if the wording of the request allows the issuing author
ity to understand the factual situation and to assess it correctly. Under the 
former law, if one favor were mistakenly granted in place of another, the 
rescript would be automatically null. As time went on, this discipline was 
softened. In effect, if a dispensation from affinity was requested instead of 
a dispensation from consanguinity, the rescript was voided because dero
gation from general law must be interpreted strictly and cannot be ex
tended beyond what is expressed . By contrast, if in the context of the 
impediment of consanguinity a dispensation were requested for a nearer 
degree , when the actual relationship was a more distant degree, and the 
request was granted, then the rescript would be valid because it is under
stood that the nearer degree also contains the more distant one, and there
fore the Roman Pontiff, in dispensing for the nearer degree, has also 
dispensed for the more distant one. 

6. To this point, we have examined errors that do not invalidate a re
script as long as the ordinary is not in doubt . There can be cases of errors 
in other elements (for example , concerning the motivating reason) , as 
well as errors of such complexity that they give rise to doubt about the 
very validity of the rescript, such as when a rescript is considered invalid 
and so is requested anew, or as in c. 67 § 3, when one has recourse to the 
issuing authority in order to resolve a doubt or correct an error. 

Regarding the errors with which c . 66 is concerned, however, namely 
those errors that invalidate only when in the judgment of the ordinary 
there is doubt about the person or the matter in question, it could happen 
that the addressee, petitioner, or executor may be in doubt while the ordi
nary is not, and in such a case the rescript will be valid. Even though the 
mention of invalidity in the text of c. 66 is negative (non fit irritum), one 
should remember the invalidating force of the particle dummodo ("pro
vided that" [ cf. c. 39]) , which is also present in c. 66 and can be relevant in 
several situations: 

a) If there are doubts about the person or the matter in question, and 
if, in spite of these doubts the rescript is executed before the ordinary 
makes his judgment, then both the rescript and the execution are invalid, 
provided that the subsequent judgment of the ordinary determines that 
such doubts really did exist. 

b) If there is a judgment that resolves the doubts but which is not a 
judgment of the ordinary (cf. c . 134) , but of a private person or authority 
other than the ordinary, then both the rescript and the execution are in-

4. Cf. VATICAN COUNCIL I, Acta et Decreta S. S. Concilii Vaticani, Appendix, p. 878, ad. III. 
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valid, provided that the subsequent judgment of the ordinary determines 
that such doubts really did exist. 

c) If there is a judgment of the ordinary that does not resolve the 
doubts, and if in the meanwhile the rescript has been used or executed, 
said use or execution is likewise invalid. 

In any of these cases, and likewise, when the ordinary believes that 
there is no doubt but that the grantee is convinced that there is an error in 
the rescript, an interested person who believes him- or herself to have 
been harmed may have recourse to the issuing authority (cf. c. 67 § 3). 
There is also the possibility of hierarchical recourse, in accordance with 
c. 1 732, as long as the rescript has not been granted by the pope or by an 
Ecumenical Council, and has not been granted for the internal forum. 
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67 

Tit. IV. Ch. III. Rescrip t,s c. 67 

§ 1.  Si contingat ut de una eademque re duo rescripta 
inter se contraria impetrentur, peculiare, in iis quae 
peculiariter exprimuntur, praevalet generali. 

§ 2 .  Si sint aeque peculiaria aut generalia, prius tempore 
praevalet posteriori, nisi in altero fiat mentio ex
pressa de priore, aut nisi prior impetrator dolo vel 
notabili neglegentia sua rescripto usus non fuerit. 

§ 3 .  In dubio num rescriptum irritum sit necne, recurra
tur ad rescribentem. 

§ 1 .  If it should happen that two contrary rescripts are obtained for one 
and the same thing, where specific matters are expressed, the spe
cific prevails over the general. 

§ 2. If both are equally specific or equally general, the one earlier in time 
prevails over the later, unless in the later one there is an express men
tion of the earlier, or unless the person who first obtained the rescript 
has not used it by reason of deceit or of notable personal negligence. 

§ 3. In doubts as to whether a rescript is invalid or not, recourse is to be 
made to the issuing authority. 

SOURCES: § 1: c. 48 § 1 
§ 2: C. 48 § 2 
§ 3: C. 48 § 3 

CROSS REFERENCES: cc. 38, 41, 47, 64, 65, 66, 68, 69, 84, 128, 139 

C OMMENTARY ------

Javier Canosa 

1 .  While the problems that can arise from the concurrence of multi
ple rescripts issued by different authorities are resolved in detail by the 
CIC on the basis of the twin criteria of chronology and hierarchy (see 
commentaries on cc. 64 and 65), the problems that arise from the interpre
tation and application of contrary rescripts are resolved on the basis of 
criteria that take into account the content and the date of issuance; the 
specific rescript prevails over the general, and the earlier prevails over the 
later, provided that the later does not expressly derogate the earlier, and 
provided that the person who first obtained the rescript has not used it by 
reason of deceit or of notable personal negligence. 

597 



c. 67 Bk. I. General Norms CANOSA 

2. Thus, the first precondition for applying c. 67 is that two rescripts 
have been issued for one and the same thing. If they are not for the same 
thing, this canon is not applicable. If the rescripts are obtained from dif
ferent authorities of differing rank, then in addition to c. 67, c. 65 must 
also be taken into account. 

The second precondition requires that the petitioners be different, 
for if it is the same petitioner who receives two contrary rescripts, the pe
titioner himself-not the legal criterion-will choose the one that will 
benefit him. This is true except when the rights of a third party come into 
play and without prejudice to the principle that, if the granting authorities 
are different, one must bear in mind other canons of the CIC (namely, 
cc. 64, 65 § §  2 and 3, 84, and 139). These establish that, if there is a concur
rence of two authorities acting at different levels of the hierarchy, then the 
authority must respect the administrative hierarchy. 

A third precondition is that the rescripts be contrary in their totality 
or in one of their parts. If they can be reconciled, c. 67, at least in its first 
two paragraphs, will not apply. 

The expression "prevail," which at first glance seems to denote the 
validity of one rescript and the nullity of the other, in fact reflects the ca
pacity to act of one grantee as compared to that of the other grantee. If the 
first grantee desists in his or her use of the rescript, or ceases to use it by 
reason of deceit or of notable personal negligence, it is the rescript that 
had not prevailed before, but which is still valid, that becomes efficacious. 

3. Now that the preconditions for the application of c. 67 have been 
established, three possible cases can be foreseen: 

a) The first (§ 1) considers the case of two contradictory rescripts; 
that is, two rescripts that request the same thing but that are granted at 
different times. In this case, the specific derogates the general, without 
regard to the time of issuance. The specific prevails because it is assumed 
that the will determinative of the specific is more efficacious. Thus Alex
ander III had settled in this way a controversy over the manner of pro
ceeding when two rescripts had been requested, one general and the 
other specific. The pope prescribed that the later, more specific rescript 
derogated the earlier, more general one, even if there had been no men
tion made of the earlier rescript (X 1,3, 1 ). He based this conclusion on the 
Roman principle, derived from Papinian, that "in toto iure generi per 
speciem derogatur."1 This doctrine was widespread prior to the CIC/1917, 
and the codifiers of that Code simply reproduced it. From the CIC/1917 it 
passed to the CIC, where the criterion of specificity is also applied to con
trary singular administrative decrees. The Code employs the same Latin 
formula for both rescripts and decrees: "peculiare in iis quae peculiariter 
exprimuntur, praevalet generali." 

1. Cf. Digest, 1 ,  8, 17, whence is derived VI, Regula Juris 34. 
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b) When the two rescripts are equally specific or equally general 
("aeque peculiaria vel generalia") the second rule of the canon (§ 2) estab
lishes that the earlier rescript prevails over the later one (X I ,3,3 and 
X I,3, 12). Chronological priority is determined, not by the date of execu
tion, but by the date of the rescript, even when there is an executor. It is 
important to note that in this second case, the criterion for primacy is dif
ferent for the two principal types of singular administrative acts: in the 
case of rescripts, the earlier prevails, whereas in the case of singular de
crees, it is the later that derogates the earlier to the extent that the later 
contradicts the earlier. In the course of revising the Code, the question 
was posed as to whether the prevailing norm for rescripts could be ap
plied to decrees, or whether, to the contrary, a change was required. Just 
such a modification was introduced during sessio XIII in 1974, rendering 
the canon on contradictory decrees practically identical to the one now in 
the CIC, with a regimen-taking into account a classical rule that was ap
plicable by analogy to laws-that is the opposite of that of contrary re
scripts. In rescripts, so went the classical text, "quoniam igitur si memores 
fuissemus nos pro praedicto N. litteras direxisse, pro adversario nullo 
modo scripsissemus. "2 The authority knows the general laws, but cannot 
be expected to remember all the rescripts that he has issued; hence it is 
the earliest (in this case) that prevails. 

This is one of the points that best illustrates the difference between 
these two types of singular administrative acts; whereas a decree looks 
principally to the general interest, a rescript seeks the good of an individ
ual3 to the non-detriment of the common good. Accordingly, in determining 
that the later derogates the earlier, the norm on contradictory decrees that 
are equally specific or equally general protects juridical security, which is 
predominantly relevant within the sphere of the general good. By contrast, 
in the case of two contradictory rescripts that are equally specific or 
equally general, determining that the earlier prevails has the effect of re
warding the individual good of the first grantee by applying the principle of 
private law, "prior tempore potior iure. "4 In effect, the first rescript has 
granted to the beneficiary an acquired right that must be respected in itself 
( cf. c. 38), unless its revocation is foreseen in the rescript itself ( cf. cc. 38 
and 67). Moreover, there are two further exceptions that protect the princi
ple of notification essential to every administrative act. 

First, express mention must be made of the first rescript, in which 
case the provision of c. 47 also comes into play. Pursuant to this disposi
tion, the revocation of an administrative act by another administrative act 

2 . Cf. X 1,29, 12 . 
3. Cf. E . LABANDEIRA, Cuestiones de Derecho Administrativo Canonico (Pamplona 

1992), p. 449. 
4. Cf. VI, Regula Juris 54. 
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of the competent authority takes effect only from the moment at which 
the person to whom it was issued is lawfully notified. 

Secondly, the first petitioner who obtained the rescript must not 
have used it by reason of deceit or culpable negligence, for example, by in
tentionally failing to present the rescript to its executor ( c. 69) or to the 
proper ordinary ( c. 68). This exception is also one that has been tradition
ally observed (X 1,3,26). 5 For example, in c. 84, which concerns the abuse 
of a power that has been given by a privilege, it is possible to conceive of 
an abuse that consists of a failure to use a privilege, which in turn impedes 
another petitioner in the enjoyment of the same privilege. Canon 84 estab
lishes that the ordinary, after a warning that has been in vain, is to deprive 
the holder of the privilege if he or she persists in its abuse. Of course, this 
deprivation holds only if the grantor of the privilege was the ordinary him
self. If the privilege had been granted by the Apostolic See, the ordinary is 
obliged to make the matter known to it. 

Thus the contradictory rescript loses its prevalence for one who has 
failed to use it by reason of deceit or of notable personal negligence. In ad
dition, there is the further sanction of reparation of damages when said 
deceitful use has caused unlawful harm to someone else. 

c) The first and second rules settle the question of prevalence in the 
case of two contrary rescripts, first by reference to their extension, and 
secondarily by reference to temporal priority. Nevertheless, they make no 
provision for the case in which those rescripts were requested for one and 
the same thing on the same day and it cannot be known which of the two 
was requested first. In this case, older law made use of quite a few distinc
tions, including whether the rescript was granted in forrna gratiosa or in 
forrna commissoria, whether one of the petitioners presented the rescript 
and the other only requested it, etc. Canon 48 § 3 CJC/19 17 also consid
ered the case in which two rescripts carried the same date, and it was un
known which of the two petitioners had presented his preces first. It was 
established that both rescripts were to be considered null, with the possi
bility of having recourse to the issuing authority. This norm was sup
pressed in the CIC, and therefore the question must be resolved according 
to the terms of paragraph 3, which prescribes recourse to the issuing au
thority as a generic solution applicable to every rescript about whose va
lidity the ordinary (c. 66) or the executor (c. 41) has well-founded doubts. 

5. Cf. F. AROCENA, Los rescriptos en los trabajos de codificaci6n de 191 7 (Pamplona 
1982), pro manuscripto, p. 105. 
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68 

Tit. IV. Ch. III. Rescript,s c. 68 

Rescriptum Sedis Apostolicae in quo nullus datur exsecu
tor, tune tantum debet Ordinario impetrantis praesen
tari, cum id in iisdem litteris praecipitur, aut de rebus 
agitur publicis, aut comprobari condiciones oportet. 

A rescript of the Apostolic See in which there is no executor must be pre
sented to the Ordinary of the person who obtains it only when this is pre
scribed in the rescript, or when there is question of public affairs, or when 
it is necessary to have the conditions verified. 

SOURCES: c. 51; SCDS Normae, 7 maii 1923, 105 (AAS 15 [ 1923] 413) 

CROSS REFERENCES: cc. 360, 364, 8°, 436 § 2, 1049, 1082, 1224, 1228, 
1264 § 1 

C OMMENTARY ------

Javier Canosa 

1 .  Canon 68 essentially recapitulates the provisions established by 
Ordo servandus in 19091 concerning rescripts in Jorma gratiosa that do 
not require an executor, but which must be presented to the ordinary in 
two situations: 

a) "Si de re bus agatur publicis." The intent here was to collect a group 
of dispositions previously issued by the Holy See on those aspects that af
fect the common good of the entire ecclesiastical society, for example, the 
faculty to establish a "Via Crucis," or privileges that run counter to the ju
risdiction of the ordinary. 

b) "Si comprobare quaedam conditiones oporteat." This disposition 
derogated the establishment of the Council of Trent concerning matrimo
nial dispensations, which prescribed that "eae, quae gratiose conceduntur, 
suum non sortiatur effectum, nisi prius ab eisdem (Ordinariis) tanquam 
delegatis apostolicis, summarie tantum et extraiudicialiter cognoscatur. "2 

Canon 51 CJC/1917 already contained the three specific cases men
tioned in the CIC, perhaps because aside from these, favors granted by re
script "generatim versantur circa res privatas, sol um beneficiarium directe 
respicientes, ideoque ordinem publicum societatis, quod praeprimis Ordi
narii curae concreditur, nullatenus vel accidentaliter tantum attingunt."3 

1. PIUS X, Ordo servandus. Normae peculiares, IIl .l ,  no. 4 ,  AAS l (1909), p. 63. 
2. Cf. COUNCIL OF TRENT, Sess. XXII, De reformatione, ch. 5. 
3. Cf. G. MICHIELS, Normae generates iuris canonici, I (Paris-Tournai-Rome 1949), p. 435. 
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2 . There are two preconditions for the application of c . 68: 
a) The first is that the rescript in question must have been issued by 

the Apostolic See, not by any other ordinary. The "Apostolic See" is here 
understood to mean not just the Roman Pontiff, but also the Secretary of 
State, the Council for Public Affairs of the Church, and other institutions 
of the Roman Curia (cf. c. 360 and PB 2 § 1) authorized to issue rescripts 
(cf. RGCR, 133). During the revision of the Code , in sessio II de Normis 
Generalibus, it was decided to broaden this disposition to include all re
scripts, not just those of the Holy See ;4 however, the provision was once 
again limited to rescripts of the Holy See after taking into account certain 
observations made in connection with scrutiny of the schema of 1977. 5 

b) The second precondition is that the rescripts in question not re
quire an executor. Some rescripts issued by the Holy See do require an ex
ecutor, and the Code refers to these, sometimes explicitly, as for example 
in c . 1264 § 1 ,  and sometimes implicitly ( e .g. , c . 364, 8° on the functions of 
papal legates and c. 436 § 2 on the functions of the Metropolitan) .  Thus, it 
is clear that the presentation to the ordinary mentioned in c . 68 is not an 
act of execution. This distinction can be seen in the context of the taxes, 
which, if required for the execution of rescripts from the Holy See ( c . 1264 
§ 1 ), are not required for the mere presentation of the rescript . 

3. Canon 68 establishes-with consequences for lawfulness but not 
for validity-that a rescript of the Holy See in which there is no executor 
must be presented to the ordinary in the following three cases: 

a) When the presentation is prescribed in the rescript itself, as hap
pens , for example, when by order of the Apostolic Penitentiary, special 
faculties are granted to priests for the absolution of censures in the inter
nal forum. In this case the rescript must be shown to the ordinary. The 
aforementioned clause can be a requirement for the valid use of the favor 
if it is expressed with the particles si, nisi, or dummodo. 

b) When the rescript concerns public affairs, that is , those that are 
not private . In this case public refers more to the relationship of the affair 
to the public good than to the greater or lesser extent to which the affair is 
generally known . Along these lines, one can say that all administrative de
crees ref er to public affairs , whereas the same is true only of some re
scripts. 6 Hence, while the presentation to the ordinary of a rescript granted 
in the internal forum is not, in itself, required, a dispensation from the Ap
ostolic Penitentiary granted by rescript in the internal non-sacramental 
forum for an occult impediment to marriage , must nevertheless be re-

4. Cf. Sessio II (November 13-17, 1967) of the commission "de Normis Generalibus," in 
Comm. 17 (1985), p . 65. 

5. Cf. Sessio II recognitionis Schematis "de Normis Generalibus" (October 23-27, 1979), 
in Comm. 23 (1991), p . 192. 

6. Cf. Sessio XII (October 22-26, 1973) of the commission "de Normis Generalibus," in 
Comm. 22 (1990), p . 287. 
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corded in the book kept in the secret archive of the curia (cf. c. 1082 and 
c. 1049). This is so because even though such a dispensation may not affect 
a public affair at that time, it does have the potential to do so in the future. 
The affairs in question may be public by reason of the persons to whom the 
rescript is addressed (e.g. ,  members of a religious institute), or by reason 
of the manner in which the favor granted is exercised ( e.g., through public 
acts), or by reason of the subject matter ( e.g., the granting of indulgences 
to churches of religious institutes, the dedication by papal indult of altars 
to the Blessed in churches and oratories, the granting of dispensations 
from ratified but not consummated marriages, the granting of permission 
to propose relics for public veneration, and all privileges that run counter 
to the jurisdiction of the ordinary). 

c) When it is necessary to have the conditions verified, as in the case 
considered in c. 1224: "The Ordinary is not to give the permission required 
for setting up an oratory unless he has first, personally or through another, 
inspected the place destined for the oratory and found it to be becomingly 
arranged" (also cf. c. 1228). 

4. Proof that the ordinary has examined it is indicated by the word 
"seen." Economic compensation cannot be requested, but an accounting 
of the costs occasioned by the presentation is to be requested when the 
presentation is obligatory. Naturally, the presentation is to occur before 
the beneficiary begins to make use of the favor that has been granted. 
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69 

Bk. I. General Norms CANOSA 

Rescriptum, cuius praesentationi nullum est definitum 
tempus, potest exsecutori exhiberi quovis tempore, 
modo absit fraus et dolus. 

A rescript for whose presentation no time is determined, may be submit
ted to the executor at any time, provided there is no fraud or deceit. 

SOURCES: c. 52 

CROSS REFERENCES: cc. 40, 67 § 2, 68, 78, 84, 128 

COMMENTARY ------

Javier Canosa 

1 .  Canon 69 applies to cases in which: a) a rescript has an executor 
distinct from the authority who issued it; and b) no time has been deter
mined for the execution of the rescript. These are preconditions for apply
ing the canon. 

2. Quite apart from the provisions of c. 68, one of the faithful who ob
tains a rescript informa commissoria is normally obliged to present it to 
the executor, who is, according to the usual style of the curia, his or her 
proper ordinary. Rescripts issued "pro foro interno" by the Apostolic Peni
tentiary or by some other authority, have always been customarily remit
ted "discreto viro confessario ex approbatis ab Ordinario" (it should be 
noted that "confessor" here is to be understood as anyone who can hear 
the confession of a penitent). The choice of confessor is that of the person 
who obtains the rescript. If after he has chosen, the petitioner wishes to 
change his choice of confessor, he may do so. It is important to bear in 
mind this practice-which even antedates the CJC/1917-because neither 
the codifiers of the CJC/1917 nor the consultors who worked on the CIC 
added any rule concerning the qualifications of the executor beyond those 
established in the rescript itself. Moreover, this practice continues to be 
the normal one used today. Canon 69 appears just as it did in the CJC/1917. 
No changes have been made. Although the suppression of this canon was 
proposed in the coetus, in the end it was decided to preserve it, the argu
ment being that to do otherwise could give rise to a great many difficul
ties. 1 

1. Cf. Sessio II (November 13-17, 1967) of the commission "de Normis Generalibus," in 
Comm. 17 (1985) p. 65. 
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3. Canon 69 establishes the time at which the presentation is to take 
place. The governing principle is that "decet concessum a Principe benefi
cium esse mansurum. "2 

The general norm is, therefore, that rescripts have effect at all times 
because the favors are presumed to be perpetual (for privileges, cf. c. 78). 

4. Normally, in the case of rescripts in forma commissoria, it is cus
tomary for the granting authority to address the rescript to the ordinary, 
who will normally also be the executor, and it is the executor who makes 
known and even proposes the time of executing the rescript. It is also pos
sible, however, for the petitioner to receive the rescript directly, and in 
this case he or she must approach the executor with the rescript in order 
to proceed to its execution, since the executor cannot execute the docu
ment until he has received it (cf. c .  40) . In either case, c. 69 grants to the 
interested party the freedom to choose the time of execution. This self
determination can be granted because the principal aim of a rescript is the 
private good of the one to whom it is administered, provided there is no 
fraud or deceit that could result in harm for both the private and the com
mon good-harm which is incompatible with the public purpose essential 
to every act of the administration ( a similar sentiment is contained in the 
final clause of c. 67 § 2, discussed previously). 

5. When there is fraud or deceit, it is impossible to postpone the exe
cution. This circumstance can, in turn, give rise to the invalidity of the re
script in some cases, for example when the execution is delayed 
deceitfully in order for certain elements of the preces that do not reflect 
the truth to be verified at the time of execution, because they were false 
when the rescript was issued. Canon 69 does not appear to say that the ex
ecution of the rescript would be invalid in such a case3

; then the particle 
dummodo would have been used in the text of the canon. Rather, it says 
that fraud and deceit annul the self-determination of the person con
cerned to choose a suitable time for the execution, which in turn can de
termine the subreption or obreption of the rescript, and thence its 
invalidity. In addition to the ordinary, it is the executor ( when these two 
are not the same [cf. c. 4 1 ] )  who must determine whether such fraud or 
deceit took place during the time between the granting of the rescript and 
its execution. In this case, his assessment would have retroactive effects 
for the subreption or obreption of the rescript. 

Deceit is defined as a deliberate intent, by unlawful means, to induce 
someone to act or not to act. These means include actions such as omit
ting the obligation to provide information and misrepresentation through 
words or deeds. 

2. Cf. VI Regula Juris 16. 
3. Cf. E. LABANDEIRA, Cuestiones de Derecho Administrativo Canonico (Pamplona 

1992), p. 454. 
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Fraud can have several meanings: one of them is classified as a spe
cific type of deceit carried out with words; another refers to a specific 
type of deceit carried out in an occult manner; a third, as a type of deceit 
that inflicts harm on others. In law, fraud signifies an act aimed at avoiding 
the law. It is, therefore, an act that is contra legem but which appears to be 
secundum legem. 

6. There is a debate about whether the copulative conjunction et in 
c. 69 is not more disjunctive than conjunctive in force. According to 
Michiels, the expressionfraus et dolus has been set forth by the legislator 
as if it were a unity, in order to exclude any case in which there is a mali
cious presentation with a view to execution; in other words, a deceitful 
delay would become fraud under the law. One could commit fraud by, for 
example, maliciously delaying the presentation of the preces so that, once 
circumstances changed, they might be rendered truthful, or so that an
other person's right might cease to interfere, or so that the petitioner 
might become capable, having been incapable before. Others perceive de
ceit in the execution when there is a delay in order to inflict harm on a 
third party, for example, by dissuading that party from any expectations. 
In this sense, cc. 84 and 128 should also be taken into consideration. 

606 



CANOSA Tit. IV. Ch . III . Rescript,s c. 70 

70 Si in rescripto ipsa concessio exsecutori committatur, ip
sius est pro suo prudenti arbitrio et conscientia gratiam 
concedere vel denegare. 

If in a rescript the very granting of the favour is entrusted to the executor, 
it is a matter for the executor's prudent judgement and conscience to 
grant or to refuse the favour. 

SOURCES : c. 54 § 2 

CROSS REFERENCES : cc. 40-45, 63, 129, 4 79 § 3, 1224 

C OMME NTARY -------

Javier Canosa 

1. Canon 70 applies only to rescripts that have been entrusted to an 
executor, be they rescripts from the Holy See or from the ordinary, for the 
external forum or the internal forum. 

2 . Once the CIC has disposed of the temporal dimension in granting 
of rescripts, it sets forth the regulations for the person of the executor 
himself. Taking into account the question that occurs before the rescript is 
executed, canon law has traditionally distinguished between two types of 
executors: mere executors (when the rescript is granted by the mere dep
utation of the executor) and mixed executors. 1 Nearly all of the norms in 
the first chapter of the title De actibus administrativis singularibus, 
which includes the chapter on rescripts, are applicable to both types
specifically, cc. 40 and 42-45, which contain provisions found in the title 
De rescriptis of the CJC/1917 . These were considered suitable, in the 
course of the reform of the Code, to be included in the common norms ap
plicable not just to rescripts, but to all singular administrative acts. 

a) The mere executor is entrusted with the simple task of execution 
without being able to obtain proof of the truth of the preces; he need not 
investigate the opportuneness of granting the rescript or the qualifications 
of the petitioner. He has only to refrain from the execution if there is clear 
evidence of a defect of obreption or subreption in the litterae. He does not 
decide whether or not the rescript is null; he simply refrains from execut
ing it. 

b) The executor to whom the granting of the rescript is entrusted, re
ceives the delegated power to grant the favor or not to grant it (cf., e .g. ,  
c .  1224), because it has yet to be granted by the issuing authority. Once 
invested with this power, the executor must investigate the truthfulness 

1 .  Cf. A.  VAN HOVE, De rescriptis (Malines-Rome 1936), pp. 229-232. 
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of the preces ( cf. c. 63), verify the necessary conditions ( cf. c. 4 1  ) ,  and de
cide authoritatively whether the rescript should be executed. This depu
tizing is established either ipso iure or by special c lauses, such as 
constito de assertis, vocatis vocandis, or si preces veritate niti repere
ris. He must investigate whether that which has been set forth in the pre
ces is in fact true. The granting of the favor cannot be verified in his 
judgment without this prior ascertainment and the subsequent verifica
tion of whether the prescriptions contained in the litterae have been ob
served. This inquiry, however, is not imposed as a requirement for the 
validity of the execution. The executor is entrusted only with the faculty 
to grant or to refuse the favor, unless it is expressly established otherwise 
in the rescript. 

3. There are no regulations in the CIC concerning who may be an ex
ecutor. For the internal forum (see commentary on c. 65), rescripts to be 
executed are entrusted to the confessor chosen by the petitioner from 
among those approved by the ordinary. The petitioner is free to change his 
choice of confessor, and therefore of executor, when the terms of the re
script offer this possibility and the petitioner considers it opportune. 

For the external forum, the practice and style can vary greatly. De
pending on the case, the executor will often be the ordinary or his dele
gate. For example, in the case of matrimonial dispensations from public 
impediments, the executor is generally the ordinary of the petitioner, that 
is, the ordinary who issued the testimonial documents or transmitted the 
preces to the Holy See; normally, the executor is the vicar-general ( c. 4 79 
§ 3). For other types of rescripts, the executor will be the religious supe
rior or his or her delegate. In the case of the mere executor, the execution 
can be entrusted to a layperson because in this case the execution is not 
an act of jurisdiction, but a form of cooperation in the exercise of author
ity ( cf. C.  129). 

4. Canon 70, as we have seen, provides for the case of the mixed ex
ecutor to whom is entrusted the power to grant, not just to execute, the fa
vor. The tenor of the words "pro suo prudenti arbitrio et conscientia" 
comes from the older "Ordo servandus,"  which established: "Eius aequo 
iudicio rectaque conscientiae imploratae gratiae largitio . . .  habita ratione 
formae rescripti, rerum Sanctae Sedi expositarum, et opportunitatis gra
tiae concedendae. "2 Clearly, however, these words do not imply unlimited 
freedom for the executor, 3 for he grants or refuses the favor not at his dis
cretion, but rather after diligent scrutiny of the truth of the preces and the 
rest of the factors that he must know before proceeding. 4 

2. Cf. PIUS X, Ordo servandus. Normae peculiares, IIl. l ,  no.4, AAS 1 (1909), p.63. 
3. Cf. SCCouncil, Reply, March 21 ,  1868, AAS 3 (1867[sic)), p. 524; Reply, January 23, 1886, 

AAS 18 (1885[sic)), p. 528. 
4. Cf. G. MICHIELS, Normae generates iuris canonici, I (Paris-Tournai-Rome 1949), 

p. 495. 
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71 Nemo uti tenetur rescripto in sui dumtaxat favorem con
cesso, nisi aliunde obligatione canonica ad hoc teneatur. 

No one is obliged to use a re script granted in his or her favour only, unless 
bound by a canonical obligation from another source to do so . 

SOURCES: c. 69 

CROSS REFERENCES : cc . 47, 59 § 1 ,  81,  994, 1336 § 1 

COMME NTARY -------

Javier Canosa 

1 . Canon 71 applies to all types of rescripts that are strictly personal 
and private in nature and issued exclusively in favor of the beneficiary, 
whether granted by the Holy See or by some other competent authority. It 
is assumed that the rescript is valid; the acts of requesting and granting 
the rescript are now in the past, and what we might call the act of using 
the rescript has begun . 

2 . It is made clear once again that there is in the rescript a combina
tion of public elements (it should always be remembered that rescripts 
have the characteristics of singular administrative acts, as follows from 
c. 59 § 1) and elements of free will, as is clearly shown by the fact that 
there are rescripts granted solely in favor of the grantee, without any re
sponsibility for its use and without any additional provision or obligation 
(cf. , e .g . , c . 994, which states, "All members of the faithful can gain indul
gences, partial or plenary, for themselves, or they can apply them by way 
of suffrage to the dead ." This rescript granting an indulgence can be used 
or not used, and its use can be begun at the time considered most oppor
tune, or even interrupted, etc) . 

3 . Canon 71, however, raises the possibility that there is an obligation 
to use a rescript, and not just rescripts granted not solely in favor of the 
grantee (such as, for example, dispensations from a ratified and non
consummated marriage, which are granted in favor of both spouses), but 
even rescripts granted solely in favor of the grantee. The nature of the ob
ligation to use a rescript can take many forms: it could be a natural obliga
tion or a moral one, etc . The regulation establishing that a person who has 
obtained a rescript is not obliged to use it unless bound by a canonical ob
ligation was not present in the CJC/1917. The CIC does refer to canonical 
obligation, that is, an obligation founded in law and established in the 
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Code, 1 such as the obligation of a confessor who has the faculty to absolve 
reserved censures to use this faculty in response to a lawful request, or 
the obligation to use certain faculties received from the Roman Pontiff. 2 

4.  Although the Code does not say as much, the opposite possibility 
could arise, that is, the obligation not to use a rescript, when, for example, 
there is a revocation of the rescript by the authority that granted it ( cf. 
c. 47 for all singular administrative acts, and c. 8 1  for privileges, a type of 
rescript). In other cases, the obligation not to use the rescript results from 
the imposition of a canonical penalty ( cf. c. 1336 § 1 :  "Expiatory penalties 
can affect the offender either forever or for a determined or an indetermi
nate period. Apart from others which the law may perhaps establish, these 
penalties are as follows: . . .  (2°) deprivation of power, office, function, 
right, privilege, faculty, favor, title, or insignia, even of a merely honorary 
nature"). 

1. Cf. Sessio II (November 13-17, 1967) of the commission "de Normis Generalibus," in 
Comm. 17 (1985) p. 68. 

2. Cf., e .g., JOHN PAUL II, Rescritto concedente speciali facolta al Cardinale Presidente 
delta Pontificia Comisione "Ecclesia Dei, " October 18, 1988, AAS 82 (1990), pp. 533-534. 
For a commentary on this rescript , cf. J. MINAMBRES, "Attribuzioni di facolta e competenze 
alla Comissione 'Ecclesia Dei,"' in Ius Ecclesiae 3 (1991), pp. 341-344. 
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72 

Tit. IV. Ch. III. Rescript,s c. 72 

Rescripta ab Apostolica Sede concessa, quae exspirave
rint, ab Episcopo dioecesano iusta de causa semel proro
gari possunt, non tamen ultra tres menses. 

Rescripts granted by the Apostolic See which have expired, can for a just 
reason be extended by the diocesan bishop, but once only and not beyond 
three months. 

SOURCES: PM 1 ;  SCB Facul., 1 ian. 1968, 13; SCEP Facul. ,  1 ian. 1971 ,  9 

CROSS REFERENCES: cc. 46, 65 § 1 ,  66, 68, 202, 368, 381 § 2 

COMME NTARY ------

Javier Canosa 

This canon was not found in the CJC/1917. In the course of reforming 
the Code, it was incorporated in the norms on rescripts that came from 
the first schema "De Populo Dei'' of 1980, when the work of codification 
was already well underway. 1 

Canon 72 applies only to rescripts that have already been granted by 
the Apostolic See and which, furthermore, are nearing the end of their ef
fect. 

Even though rescripts, like any other singular administrative act, do 
not cease upon the expiration of the authority of the person who issued 
them ( cf. c. 46), the law can establish otherwise, and therefore must do so 
expressly. Accordingly, though not as a general rule, one possible cause of 
the termination of a rescript is the end of the authority of the person who 
issued it. 

Notwithstanding this first cause, a more typical cause is the conclu
sion of a determined period of time that has been fixed for the effects of 
the rescript; that is, the imposition of a time period which, once com
pleted, brings about the cessation of the favor (e.g. , the special granting of 
indulgences for a specific place or sanctuary for the remainder of the year 
in which a celebration of particular relevance for that place is commemo
rated). 2 

1. Cf. Sessio V recognitionis Schematis "De Normis Generalibus" (5-7 maii 1980)," in 
Comm. 23 (1991), p. 280. 

2. Cf., e.g., AP, Rescripto de concesi6n de indulgencia plenaria a quienes visiten el 
Santuario Mariano iglesia de S. Andrea delle Fratte, en Roma, en la Solemnidad de la 
Inmaculada Concepcion, el 20 de enero y en las fiestas liturgicas de S. Francisco de Paula 
y de S. Maximiliano Kolbe, December 8, 1991 ,  in Rivista Diocesana di Roma, 1992, 
pp. 1089-1090. 
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For rescripts in which there is an executor, one may think that there 
is also a time period determined to carry out their execution. 

Canon 72 confirms the norm established by Paul VI in Pastorate Mu
nus, while increasing the time period from one month to three. 

In the previous canons on rescripts, several mentions were made of 
the ordinary in discussing intermediate authorities with competency over 
these administrative acts (cc. 65 § 1, 66, 68). Canon 72, by contrast, re
stricts the faculty of prorogation to the diocesan bishop and the heads of 
the other communities of the faithful mentioned in c. 368 ( cf. c. 381 § 2). 

The prorogation can be for a determined time not longer than three 
months from the day of expiration of the rescript. In other words, if a pro
rogation is granted so that it becomes effective on the same day that the 
rescript expires, then the rescript can be extended for three months, 
which will be reckoned according to the calendar ( cf. c. 202) since it is a 
period of continuous time. If it is granted at a later time, the prorogation 
will last for the maximum length of time that remains before completion 
of the three months from the expiry of the rescript. The prorogation can 
also be granted for an indeterminate period of time, as long as it does not 
exceed the end of the three month period reckoned according to the cal
endar. 

Through application of the hierarchical principle, a prorogation of 
greater duration will be invalid beginning with the completion of the third 
month. The same is true, even of a prorogation of duration shorter than 
the legal period, if it was granted more than once, or was not supported by 
a just cause. 
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73 Per legem contrariam nulla rescripta revocantur, nisi aliud 
in ipsa lege caveatur. 

No rescripts are revoked by a contrary law, unless it is otherwise provided 
in the law itself. 

SOURCES: c. 60 § 2 

CROSS REFERENCES: cc. 4, 9, 20, 36 § I ,  38, 46, 4 7 

COMME NTARY -------

Javier Canosa 

In order for c. 73 to apply, a rescript must already have been granted; 
then, and not before, can it be revoked. Revocation prior to the granting of 
the rescript would amount to the revocation of the preparatory acts and 
therefore to the non-granting of the rescript. 

The sense of this canon does not presuppose a crack in the hierarchi
cal principle in the sources of law, but rather a correction of that principle 
in order to provide for the case that the legislator, who acts with a view to 
general criteria and future matters ( cf. c. 9), ignores particular situations 
and acquired rights that are juridically supported by a prior rescript (pri
ority in time and non-tacit derogation are also contemplated for particular 
and special law, for c. 20 states that "a universal law, however, does not 
derogate from a particular or from a special law, unless the law expressly 
provides otherwise"). 

Canon 38 introduces the idea that the time at which the rescript is 
granted is of great importance with respect to the law. This canon is appli
cable to all singular administrative acts and states that "an administrative 
act, even if there is question of a rescript given Motu proprio, has no ef
fect insofar as it harms the acquired right of another, or is contrary to a 
law or approved custom, unless the competent authority has expressly 
added a derogatory clause." One concludes, therefore, that the presump
tion that favors rescripts over laws holds only when the rescript precedes 
the law in time. It is a presumption iuris tantum, for if the text of the later 
law itself provides for the revocation of the rescript, then the advantage 
enjoyed by the rescript over the later law no longer holds. Such is not the 
case with singular decrees 1 for which there is no analogous protection. 

1. Cf. Sessio XII (October 22-26, 1973) of the commission "de Normis Generalibus," in 
Comm. 22 (1990), p. 288. 
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Consequently, a singular decree will be revoked by a contrary law, even if 
revocation is not expressly provided in the law itself. The reason lies, 
once again, in the predominantly public purpose of singular decrees. By 
contrast, the favor enjoyed by the grantee of a rescript, the purpose of 
which is only secondarily the public good and primarily the good of the 
grantee, so long as that is not in conflict with the public good, finds fur
ther support in other canons on general norms applicable to administra
tive acts. These include c.  46, which states that administrative acts do not 
cease with the expiration of the authority of the person who issued them, 
unless the law expressly provides otherwise, and c. 47, according to which 
the revocation of an administrative act by another administrative act of 
the competent authority takes effect only from the moment at which the 
person to whom it was issued is lawfully notified. 

One should keep in mind c. 36 § 1, according to which an administra
tive act, when there is doubt, is to be interpreted strictly when it runs 
counter to a law in favor of private persons. Accordingly, even though the 
later law does not revoke the rescript unless such revocation is expressly 
provided, it can indeed generate the obligation, beginning at the moment 
of publication of the law, that the rescript be interpreted strictly. 
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74 

Tit. IV. Ch. III. Rescript,s c. 74 

Quarnvis gratia oretenus sibi concessa quis in foro in
terno uti possit, tenentur illarn pro foro externo probare, 
quoties id legitirne ab eo petatur. 

Although one who has been granted a favour orally may use it in the inter
nal forum, that person is obliged to prove the favour for the external 
forum whenever this is lawfully requested. 

SOURCES: c. 79 

CROSS REFERENCES: cc. 37, 39, 59 § 2, 130, 283 § 1, 390, 1082, 1357 

COMME NTARY -------

Javier Canosa 

1. This canon, not found in the CJC/1917, was incorporated ex nova 
in the course of the reform of the Code, in a manner that forbade it to 
serve as one of the common norms applicable to the other singular admin
istrative acts. 1 A similar canon in the CCEO ( c. 1527) includes that the dis
positions concerning favors granted by word of mouth are contained in 
cc. 59 § 2 and 74. 

2. For c. 74 to apply, there must be a matter of a favor granted by 
word of mouth, that is, a favor granted orally by the Roman Pontiff or by 
some other authority with executive power. Therefore, c. 74 does not 
apply to rescripts, one of whose characteristics is precisely that it is a con
cession that takes the written form (cf. c. 59 § 1). Nevertheless, oracula 
vivae vocis, unless it is established otherwise, are governed by the norms 
on rescripts (cf. c .  59 § 2). It is not difficult to imagine that such oral fa
vors will sometimes constitute the usual for various cases in which a per
mission is required. This is the case, for example, with the permission of 
c. 283 § 1 and the consent mentioned in c. 390. 

3. Canon 74 once again makes use of the distinction between the in
ternal and external fora. Whereas there is no general rule requiring the 
written form for the internal forum, there is indeed such a norm for singu
lar administrative acts issued for the external forum ( cf. c. 37), and thus, 
in theory, favors granted by word of mouth constitute an exception in this 
forum. Different requirements for efficacy apply in the two fora. They are 
more rigorous in the external forum because the private good of the 

1. Cf. Sessio XII (October 22-26, 1973) of the commission "de Normis Generalibus," in 
Comm. 22 (1990), p. 289. 
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grantee, which in the internal forum redounds directly and immediately to 
the salus animarum, in the external forum not only operates in a medi
ated and indirect way for the attainment of this end, but can even come 
into conflict with it. Hence, canon law requires proof of the favor as a 
guarantee that the granting authority is aware that the oral favor will also 
have efficacy in the external forum. It also establishes controls of author
ity ("that person is obliged to prove the favor for the external forum when
ever this is lawfully requested"). Since the text of the canon does not state 
that requiring proof of the oral favor is ad validitatem (since the particles 
dummodo, nisi, and si, mentioned in c. 39, are not present), lack of proof 
when it is lawfully requested will determine the inefficacy, or, if use of the 
favor persists, the unlawfulness of the concession. 

The use in the internal forum of a favor that has been granted orally 
by an authority ( cf. c. 130: "Of itself the power of governance is exercised 
for the external forum; sometimes however it is exercised for the internal 
forum only, but in such a way that the effects which its exercise is de
signed to have in the external forum are not acknowledged in that forum, 
except in so far as the law prescribes this for determinate cases") is not 
very different depending on whether the favor was granted in the external 
or internal forum, or the sacramental or non-sacramental forum: the 
grantee may enjoy the benefits of the favor under the conditions estab
lished in the concession, knowing that he is not obliged to off er any proof 
of the favor in order to use it in the internal forum. 

This is not the case when one proposes to use in the external forum a 
favor that was granted orally, because there exists the distinct possibility 
of proof for use in the external forum, depending upon whether the favor 
was granted in the internal sacramental or the internal non-sacramental 
forum. In the first place, one must take into account in a general way for 
both cases, the prescription of the Ad pascendum, which provides that 
"rescripts which contain the replies of the Apostolic Penitentiary, ordi
narily should be destroyed as soon as possible, except when in particular 
cases and for specific reasons, they are to be treated otherwise. One 
should particularly note that ordinarily the Rescripts of the Penitentiary 
should not be kept in the archives of diocesan Curias, of religious Orders, 
etc., nor should any notes extracted from those Rescripts be added to the 
registers."2 Notwithstanding this prescription, while it is possible in the in
ternal non-sacramental forum to obtain a proof that permits-in those 
cases prescribed by law and in unusual circumstances-the use of the 
same favor in the external forum ( cf. c. 1082), to begin from the moment 
in which the dispensation is recorded in the secret registry of the curia, 

2. Cf. AP, Instr. Suprema Ecclesiae bona, July 15, 1984, in fine, prot. no. 456/84, 
reiterated on March 14, 1987 and again, with some modifications that take into account the 
entrance into force of the CCEO, on June 11 ,  1991, in Il Monitore Ecclesiastico deUa Diocesi 
di Lugano 97 (1991), pp. 394-399. 
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this does not occur as often as the case in which the favor was granted in 
the internal sacramental forum (cf. c. 1357). 

4. In principle, a favor granted by word of mouth in the external 
forum is efficacious from the moment it is granted, unless the efficacy is 
conditioned on another circumstance. Therefore, it can be used without 
waiting for further testimonial evidence that would make the proof of 
such a favor possible. It is important to distinguish two types of oral fa
vors: authentic, which are restated in writing and can be proven, and non
authen tic, which are not repeated in writing and are more difficult to 
prove, requiring other measures prescribed by law (in particular, testimo
nial proof). With this classification in mind, the oral favor, by its very na
ture , begins as non-authentic, although it may subsequently become 
authentic if its proof is lawfully requested or through other circumstances 
(e.g., when there is the possibility of conflict with a right of another per
son, or in the case of a favor contra legem). 

5. There is one type of favor that is called rescriptum ex audientia 
Ss. mi that occupies a middle position between the rescript and the oral fa
vor. According to Urrutia, it is defined as "a cardinal's testimony on the 
oraculum vivae vocis of the Pontiff. It is well known that the cardinal's 
testimony is considered, doctrinally, as fully valid legal proof. "3 

An example of a recent rescriptum ex audientia Ss. mi granted after 
the oral favor had already taken effect is the one issued by the CDF on 
September 19, 1989.4 This rescript made known that on July 1 ,  1988 the 
Roman Pontiff approved the new forms for the profession of faith and the 
oath of fidelity. The signature of the Cardinal Prefect of the Congregation 
appears on this rescript. 

3. Cf. F.J. URRUTIA, "De specifica approbatione summi pontificis," in Revista Espanola de 
Derecho Canonico 47 (1990), pp. 543-561, p. 548, in note 8. 

4. Cf. CDF, Rescriptum ex audientia Ss.mi, September 19, 1989, AAS 81 (1989), p. 1169. 
For a commentary on this rescript, cf. J.A. FUENTES, "Sujecci6n del fiel en las nuevas 
formulas de la profesi6n de fe y del juramento de fidelidad," in Ius Canonicum 30 (1990), 
pp. 104-106. 
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75 Si rescriptum contineat privilegium vel dispensationem , 
serventur insuper praescripta canonum qui sequuntur. 

If a rescript contains a privilege or a dispensation, the provisions of the 
following canons are also to be observed. 

SOURCES: c. 62 

CROSS REFERENCES: cc. 59, 76-84, 85-93 

C OMME NTARY -------

Javier Canosa 

By its very nature, a rescript grants a privilege, dispensation, or other 
favor. In the case of the granting of a permission ( cf. c. 59 § 2) , the follow
ing canons would not apply. The same is true in the case of a favor that is 
neither a dispensation nor a privilege (e.g . ,  an indulgence, the admission 
to a religious institute, or the remission of a censure). On the other hand, 
it should be understood that if an oral favor contains a dispensation or a 
privilege, the respective canons would also apply unless it is established 
otherwise. 
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76 

Tit. IV. Ch. IV. Privileges 

CAPUT IV 
De privilegiis 

CHAPTER IV 
Privileges 

c. 76 

§ 1.  Privilegium, seu gratia in favorem certarum persona
rum sive physicarum sive iuridicarum per peculiarem 
actum facta, concedi potest a legislatore necnon ab 
auctoritate exsecutiva cui legislator hanc potesta
tem concesserit. 

§ 2 .  Possessio centenaria vel immemorabilis praesump
tionem inducit concessi privilegii. 

§ I .  A privilege is a favour given by a special act for the benefit of certain 
persons, physical or juridical; it can be granted by the legislator, and 
by an executive authority to whom the legislator has given this 
power. 

§ 2. Centennial or immemorial possession of a privilege gives rise to the 
presumption that it has been granted. 

SOURCES: § 2: c .  63 § 2 

CROSS REFERENCES: cc. 59, 74, 75, 199 §§ 2.et 3, 312 §§ 1, 3° et 3, 317 
§ 2, 328, 377 § 5, 438, 1331 § 2, 3°-4° 

C OMMENTARY ------
Maria J. Roca 

I. Introductory questions 

Canon 76 § 1 defines what is to be understood by privilege. Within 
this concept, two fundamental aspects can be distinguished in accordance 
with the canon itself: the substantive, 1 which always presupposes the 

1. Bernardez calls it a particularized situation produced as a result of the act of 
concession: A. BERNARDEZ-CANT6N, Parte general de Derecho can6nico, 2nd ed. (Madrid 
1990), p. 143. 
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obtainment of a grace or favor,2 and the material source from which it is
sues; a privilege can be acquired by grant of the legislator, by grant of an 
authority with executive power, and by centennial possession with the 
praesumptio iuris of the prior grant of the privilege. 

Labandeira maintains the necessity of distinguishing between the 
privilege and the act through which it is granted. In his opinion, the doctri
nal controversy surrounding the privilege derives from locating the es
sence of this form "not in the favor granted, but in the act by which it is 
granted."3 In our opinion, the nature of the privilege cannot be centered 
exclusively on its beneficial and executive character. As Labandeira him
self rightly notes, there do exist favors that are granted not through ius 
singulare, but through ius commune. At the same time, not all specific 
acts that grant a favorable situation to their addressee constitute privi
leges (consider, for example, dispensations). Labandeira proposes two 
characteristics as defining the essence of privileges: they grant a favor and 
they are issued to a single addressee. Two further characteristics must be 
added, however: first, the granting authority must in certain cases act with 
legislative power (either his own power or that delegated to him), and sec
ondly, privileges are by nature objective law. One cannot fully explain the 
nature of privileges if these additional characteristics are denied or ig
nored. Since none of the three essential aspects on which the nature of 
any juridical phenomenon depends (the content or subject matter, the 
competency of the subject who carries it out, and the form of the act) is 
currently free of controversy, it seems appropriate to indicate here the fol
lowing problems that have produced the principal doctrinal differences of 
opinion: 

a) The subject matter (i.e., the content of the favor or grace) should 
not, strictly speaking, constitute an essential characteristic of privileges: 
"A privilege is the granting of a singular juridical statute which can be ei
ther temporary or permanent; that is, it is the act which grants rights to, or 
withdraws them from, a single subject . ... By its nature, there is no reason 
why a privilege must grant advantages or disadvantages, for typically it be
stows a juridical statute upon a single entity which it names, without that 
signifying a statute which is better or worse than that of other entities. "4 

Notwithstanding this restriction on subject matter, the Codex establishes 
it as such expressis verbis; therefore, this characteristic cannot be disre
garded. This is a matter that is now clearly prescribed in this way by the 
law in force. 

2. Lex privatafavorabilis : D.3, c.3; XV, 40, 25. 
3. E. LABANDEIRA, Tratado de Derecho administrativo can6nico, 2nd revised ed. 

(Pamplona 1993), p. 322. 
4. J. HERVADA, Lecciones propedeuticas de Filosofia del Derecho (Pamplona 1992), 

p. 393. 
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b) The nature of the act depends in large part on the subject who 
carries it out. Hence it is necessary to determine up to what point the leg
islator is acting with executive power, or the administrative authority is 
acting with delegated legislative power. Centennial possession can always 
be traced back to the decision of the legislator or of the administrative au
thority since once the presumption of a prior concession is included, there 
can be no comparison with an acquired prescription, which would not re
quire the involvement of the public power in the act of concession. 

c) The form of the concession also affects the nature of certain acts. 
The ordinary form for the granting of a privilege is the rescript. This, in 
turn, is itself an administrative act. Can one then conclude that there are 
some privileges that are administrative acts (those granted by means of a 
rescript) and others that are not? First of all, one should take note of the 
fact that, in connection with these juridical phenomena that we call privi
leges, the legislator has not raised any one form to the category of being 
essential or required ad validitatem. 

These and other questions that affect the essential aspects of privi
leges will be treated in the paragraphs to follow. 

2. Compatibility of their nature as favors with the principle of 
equality 

Pursuant to paragraph 1 ,  every privilege carries with it a grace in 
favor of the person to whom it is granted. Hence, it seems possible to con
clude that every privilege implies an inequality, and since justice requires 
equality, every privilege must constitute an injustice. This appears to be 
the latent syllogism in some treatments that oppose the admission of priv
ileges in canon law. This system propounds , on the one hand, a principle 
of equality among the members of the Church ( cf. c. 208)5 that the law 
must respect, and on the other hand, the subjection of legislative power to 
the limit of reasonableness6 and executive power to the principle of legal
ity. 7 Can privileges be admitted within these parameters? 

In order to answer this question, one must first examine the pre
mises of the syllogism formulated above. First of all, to verify whether 
every privilege entails inequality requires us to analyze, in effect, whether 
any grace in favor of specific persons is always a cause of inequalities. In 
this respect it is advisable to distinguish the equality enshrined in c. 208-

5. Cf. J. HERVADA, Elementos de Derecho constitucional can6nico (Pamplona 1987), 
pp. 96-97; J. FORNES, "El principio de igualdad en el ordenamiento can6nico," in Fidelium 
Jura 2 (1992), pp. 113-144. 

6. P. LOMBARDiA, Lecciones de Derecho can6nico (Madrid 1984), pp. 151-152. 
7. P. LOMBARDiA, Lecciones . . .  , cit., p .164. Cf. , nevertheless, the observations of the same 

author in the commentary on c. 35 in Pamplona Com. 
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the fundamental equality among the members of the Church-and equality 
as a normative principle. The normative principle arises from the funda
mental a priori equality; however, it does not yet refer to the existence of 
subjects, but to one or several features (tertium comparationis) of these 
subjects, whose equality must be respected by the norm. 

It happens that in the case of privileges, a personal quality is taken 
into consideration, by virtue of which a favor or a favorable juridical con
sequence is credited. Berlingo attributes such importance to this feature 
that he comes to identify privileges with the preference of persons, while 
dispensations would be characterized, in his view, as the preference of 
causes. This does not pose an obstacle, in our opinion, to the argument 
put forward here, since the preference of persons is neither identified 
with the singularity of the addressee, nor excludes it from being caused by 
the singularity of the supposition of fact. Moreover, the fact that prefer
ence of causes has been identified as proper to dispensations does not 
mean that privileges can be granted arbitrarily. The author himself be 
lieves that privileges have their raison d'etre in pectore principis.8 

At this point, it is necessary to demonstrate that the principle of 
equality does not exclude fixed distinctions in the abstract and for all pur
poses. In other words, equality, as a normative principle, does not estab
lish that it is unlawful to take a personal quality of the subject as a point of 
reference in connection with specific juridical consequences. Thus, for ex
ample,  the principle of equality forbids differences to be established 
among the faithful based on their academic qualifications for purposes of 
the attribution of the ius connubii, but it does not forbid these differences 
to be utilized for purposes of access to specific offices. Canon 1420 § 4, for 
example, prescribes that in order to exercise the office of judicial vicar, 
one must have a doctorate or at least a licentiate in canon law. 

Now if the principle of equality does not require that all addressees 
of norms have the same rights and obligations-that is, it does not pre
vent the linking of different juridical consequences (a favorable conse
quence, a grace, in the case of a privilege) to different situations (subjects 
in possession of a quality or a worthiness that is "rewarded" with the priv
ilege )-does it therefore prevent unity of the addressee? The answer is 
no-singularity of the addressee is not a priori contrary to equality. In 
fact, in some cases, it can be required by it. When a singular norm is di
rected toward avoiding possible disadvantages that begin as conse
quences of the abstract character of the law, it is not impinging upon the 
principle of equality. On the contrary, it is establishing it by measuring all 
cases against the objective standard to which the law claims to adhere. As 
Hervada has observed, "if a law produces a good in the generality of cases 
and a bad effect in a particular case, it causes an inequality in a way that 

8. S. BERLING◊, "Privilegi e dispense: dibattito aperto," in Ephemerides Juris Canonici 35 
(1979), p . 96. 
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the singular norm which corrects this bad effect makes the particular 
case equal to the generality of cases. "9 

What, then , does the principle of equality require regarding privi
leges? We understand that it requires equality between the conditions of 
subjects and the juridical consequences (the graces or favors) attributed 
in each case through a privilege. There should be a parallel between the 
quality of the beneficiary that has been taken into consideration and the 
favor granted by the privilege. The principle of equality also requires that 
the tertium comparationis adopted for the granting of the privilege suit 
the norm's purpose. The purpose of the norm, though it be singular, must 
be the common good.10 Of course , privileges favor the particular good, 1 1  

but this must always be done as a function of the common good.12 

3. Compatibility of their singular character with the legislative 
competence of the person who grants them 

Doctrine has repeatedly affirmed the legislative character13 of privi
leges as an essential element of their juridical nature. This affirmation is 
based fundamentally on the fact that the legislator is the only subject capa
ble of granting and interpreting privileges. By contrast, others claim that 
privileges, though granted by the legislator, are granted with executive 
power. 14 There are also those who, like Bolognini, 15 in an attempt to make 
its location in the Code compatible with its juridical source, (the legisla
tor), have pointed out that the privilege is an anomalous administrative act. 

The unavoidable obstacle contained in the expression privata lex is 
precisely that generality is one of the essential characteristics of law. This 
difficulty is resolved by arguing that what characterizes privileges "is not 
the singularity of the addressee-that is, the quality of the act which con
notes its link to a previous law that develops, applies , and executes it by 

9. J. HERVADA, Lecciones propedeuticas . . . , cit. , p. 396. 
10. J. HERVADA, Lecciones propedeuticas . . . , cit. , p. 395. For an exhaustive exposition of 

the tension between the c01mnon good and the private interest in the case of privileges, cf. 
S. GHERRO, Privilegio, bene comune e interesse privato (Padua 1977). 
11 .  A.  BERNARDEZ-CANT6N, Parle general . . .  , cit., p. 143. 
12 . J. HERVADA, Lecciones propedeuticas . . .  , cit., p. 395; along the same lines, J. ARIAS, "Las 

fuentes de! ius singulare y el acto administrativo," in La norma en el Derecho Canonico. 
Actas del III Congreso Internacional de Derecho Canonico, I (Pamplona 1979), p. 942 . 

13. For one opinion of the authors and the reasons adduced by them, beginning from the 
Decretal Abbate of Innocent III, cf. J. ARIAS, "Las fuentes de! ius singulare . . . ," cit., pp. 943-
944. For his part, M. CABREROS DE ANTA, Comentarios al Codigo de Derecho canonico 
(Madrid 1963), p. 245, thinks that even though it proceeds from legislative power, it is not law 
in the strict sense, but rather a less plenary exercise of legislative power. 

14. J.M. PINERO, La ley de la Iglesia, I (Madrid 1985), pp. 164-165 and A. BERNARDEZ
CANT6N, Parte general . . .  , cit., p. 144. 
15. F. BOLOGNINI, Lineamenti di Dirittocanonico, 2nd ed. (Turin 1991), p . 118. 
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making it specific to a particular case-but rather the singularity of the 
supposition of fact which it contemplates."16 Along the same lines, it has 
been noted that privileges, insofar as they are granted in reference to spe
cific presuppositions of fact, do share the characteristic of abstraction 
with legislative mandates. 17  

The first question that needs to be answered is whether the juridical 
regimen of the privilege in the CIC now allows us to lay the question to 
rest in the manner just expounded, or whether, on the contrary, it will 
launch a new debate on the subject based on new insights. 

The wording of the canon permits three interpretations: 

a) The reference to authority in c. 76 § 1 in fine supposes a funda
mental change in the nature of the privilege on this point. That is, all privi
leges-in accordance with the systematic arrangement of the Code and 
the fact that they can be granted by legislators and administrators-are 
administrative acts. This understanding18 appears to be reinforced by 
c. 77, which remits to the norms of interpretation of administrative acts to 
indicate how the subject called to interpret privileges should act. Like
wise, the reference to privileges in c. 75 would buttress this position, since 
no one doubts the unequivocally administrative character of rescripts. 
Further support is provided by the placement of the chapter "Privileges," 
in title IV, which carries the heading "Singular Administrative Acts ." This 
is the opinion currently maintained by Labandeira, who a fortiori of these 
arguments robustly affirms that "singular acts can only be executive (ad
ministrative) or judicial, not legislative. "  19 

b) Neither the systematic placement nor the reference to executive 
authority is completely conclusive. Firstly, the argument from the place
ment in title IV runs counter to the literal terms of c. 35 itself, which, in re
ferring to singular administrative acts, mentions decrees, precepts, and 
rescripts, while maintaining a noteworthy silence concerning privileges 
and dispensations. 20 In addition, to conclude from the reference to execu
tive authority that privileges have ceased to have a juridically legislative 
nature, is-at the very least-as inexact as concluding the opposite, since 
the canon mentions the legislator first, and the competence of the adminis
trative authority is restrained by authorization from the legislator himself. 
In fact, when granting a privilege, the administrative authority does so with 
delegated legislative power.21 In other words, the granting of a privilege by 
one who has only executive power is subject to the rules of cc. 135 § 2 and 
30. So, in principle, the privilege must be granted by the legislator, but 

16. J. ARIAS, "Las fuentes de! ius singulare . . . ," cit., p. 945. 
17. s. BERLINGO, "Privilegi e dispense . . .  ," cit., p. 102. 
18. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo can6nico, cit., pp. 328-338. 
19. Ibid. ,  p. 330. 
20. P. LOMBARDiA, commentary on c. 35, in Pamplona Com. 
21. H. SCHWENDENWEIN, Das neue Kirchenrecht (Graz-Vienna-Cologne 1984), p. 87. 
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since c. 76 provides for the possibility that this power is delegated to the 
administrative authority, it must be granted in accordance with the princi
ples of c. 30, which Lombardia describes in these terms: " 1) the assigning 
of competence is to be made by an act of express delegation, determining 
precisely the matter which the legislative body may legislate and of the 
conditions under which this legislative activity can be exercised; outside of 
this purview, any legislative act of an executive body would be null; 2) the 
dispositions issued through use of this delegated power are of a legislative 
nature, being, therefore, fully subject to cc. 7-22."22 Finally, considering the 
expression of c. 75, even if we take the meaning of the text of the canon as 
cumulative and not adversative, we understand that the principle of speci
ficity must be applied here, according to which, when there are rules that 
consider a juridical situation specifically, those rules are to be applied be
fore applying rules that are more general. Thus, one would not say that 
privileges are subject to the same rules as rescripts and also to the rules on 
privileges; rather, privileges are primarily and principally governed by the 
rules on privileges, and when they are issued by means of rescripts-which 
is not essential but is in fact the most typical means-they are also subject 
to cc. 59-75. 

c) We are confronted with two types of privileges that are completely 
distinct, depending on whether they are granted by the legislator or one 
with delegated legislative power, or by administrative authority exercising 
executive power. In the former case, they retain the legislative nature at
tributed to them by classical doctrine. In the latter case, they would be 
merely administrative in nature. 

This distinction is not based on the form in which the privilege is 
granted since in that case it could be objected that the form of an act does 
not change its nature, unless that form has been constituted as an essen
tial element of the act, which does not happen in the case of privileges. 
The distinction proposed here is based on the content of the favor that has 
been granted, which will, depending on the case, require the involvement 
either of the legislator or of the administrative authority. Clearly then, we 
have arrived at a more subtle understanding: the faculty to grant privileges 
is possessed in principle only by the legislator; the administrative author
ity, in order to grant them, requires the authorization of the legislator23 

even if it is a question of something that falls within his competence. 

22. P. LOMBARDfA, Lecciones . . .  , cit., p. 155. 
23. W. AYMANS-K. MbRSDORF, Kanonistisches Recht Lehrbuch Aufgrund des Codex Juris 

Canonici, I (Paderborn-Munich-Vienna-Ziirich 1991), p. 261. 
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4. Compatibility of their character as objective law with their 
possible acquisition by centennial possession 

ROCA 

The hypothesis that every privilege creates objective law appears to 
have been definitively resolved by the legislator in suppressing prescrip
tion as one of the means of acquiring a privilege. The nature of objective 
law corresponds imperfectly with the possibility afforded by the CJC/1917 
of acquisition through prescription24 (c. 63 CJC/1917). 

This does not mean that there is still not the following latent ques
tion: what differentiates a subjective right from a privilege when the privi
lege is personal? First of all, a privilege cannot be inherited, nor can it be 
renounced without the approval of authority; moreover, subjective rights 
can be acquired by other just claims besides the involvement of authority, 
whereas privileges necessarily require the involvement of the public 
power.25 

Canon 76 § 2 presupposes that, for the possessor of the privilege, 
only the lack of possession can be alleged against him, not the lack of con
cession. 26 According to Feliciani, another form of acquiring privileges, in 
addition to the direct concession by authority, is communication, applica
ble to cases in which a privilege is extended to new subjects. 27 In reality, 
this constitutes, in our opinion, a new act of concession. Therefore, nei
ther in the case contemplated in c. 76 § 2, nor in the possible extension of 
the privilege to new subjects, does the involvement of the authority cease 
to be present. This presumption certainly has an act of concession as its 
object. What is presumed is not any type of just claim in the possessor, but 
the involvement of those who create objective law. 

24. A. VAN HOVE, Commentarium Lovaniense in Codicem iuris canonici, vol. I, t. V, De 
privilegiis. De Dispensationibus (Malines-Rome 1939), p .  16, maintains that when the 
privilege is acquired by prescription, objective Law is not created. 
25. J. HERVADA, Lecciones prodedeuticas . . .  , cit., p. 394. 
26. W. AYMANS-K. MbRSDORF, Kanonistisches Recht . . .  , cit., p. 262. 
27. G. FELICIANI ,  Le basi del diritto canonico (Bologna 1979), p.46. 
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77 

Tit. IV. Ch. IV . Privileges c. 77 

Privilegium interpretandum est ad normam can. 36 § 1 ;  
sed ea semper adhibenda est interpretatio, qua privilegio 
aucti aliquam revera gratiam consequantur. 

A privilege is to be interpreted in accordance with can. 36 § 1 .  The inter
pretation must, however, always be such that the beneficiaries of the priv
ilege do in fact receive some favour. 

SOURCES: cc. 49, 50, 67, 68 

CROSS REFERENCES: cc. 36 § 1 , 1 150 

C OMMENTARY ------

Maria J. Roca 

Canon 77 directs attention to the rules for administrative acts as 
norms interpreting privileges. This prescription is not absolute, however. 
Since privileges constitute a favorable juridical position, when recourse to 
the rules of interpretation of administrative acts impedes the benefit from 
an advantage for those who have it, one cannot have recourse to those 
rules. This precept makes it clear that not all privileges are administrative 
acts and that the substantive aspect-attainment of the favor-takes pre
cedence over the formal aspects at the time of interpretation. 

In Lombardia's opinion, 1 c. 77 signifies a reinforcement of the privi
lege as a rule of objective law since it emphasizes the innovative nature of 
the definition of the privilege in the canonical system. 

The remission to c. 36 § 1 requires us to examine, even if briefly, the 
guidelines for interpretation contained therein, both for the persons called 
upon to execute a privilege and for their addressees. The question at hand 
is: to what extent can a juridical situation be considered included within 
the sphere of action of the privilege? 

A first source of interpretative doubts stems from the fact that the 
proper meaning of the words and the common manner of speaking do not 
always off er the interpreter an unambiguous conclusion. Two categories 
must be distinguished: on the one hand, strictly juridical concepts, that is, 
those of legislative creation (as is the case with concepts such as judg
ment, querela nullitatis, appeal, adjudged matter, etc.-all concepts that 
do not exist outside the realm of law) or those that the legislator himself 

1 . Commentary on c. 77, in Pamplona Com. 
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defines (e.g., c .  361 defines what is to be understood by "Apostolic See" or 
"Holy See," and c. 1061 § 1 defines the "ratified marriage") ;  and on the 
other hand, indeterminate juridical concepts (such as "means of social 
communication" (c. 823 § 1 ) ,  "newspapers, periodicals or pamphlets" 
(c. 831),  "poverty" (c. 848), "act of formal abandonment of the faith," etc.). 
These cases are examples of concepts taken from reality, but which, in 
being used by law to define a supposition of fact or to fix the extension of 
juridical consequences attributed to the supposition, acquire juridical 
meaning. 

The indeterminate juridical concept2 is doubtful because it does not 
clearly outline the reality to which it refers and does not have any precise 
limits. Nevertheless, it serves to define the supposition of fact to which a 
determined juridical consequence must be applied, or else is integrated in 
the definition or extension of the juridical consequence itself. At the same 
time, it offers a correct understanding only in the context of the privilege 
in which it is found. The use of an indeterminate juridical concept in the 
text of the concession of a privilege does not mean, then, the assignment 
of the faculty to use discretion in choosing, among the various possible so
lutions, the one that is considered opportune. In civil law it is commonly 
accepted that the control of the application of indeterminate juridical con
cepts is considered a problem of the control of the motives of the act, 
which includes not only the determination of whether the fact exists, but 
also its juridical value. 3 

This significance has only a kernel of positive certainty (Begriff
skern) (that which does, beyond all doubt, enter into the concept) and a 
kernel of negative certainty (that which, with all surety, is excluded from 
the concept). Between the two there is a zone of uncertainty (Begrifjhof) 
or "halo of the concept." 

The definition of the concept requires, in addition to the common 
use of the language, an understanding of the specific juridical function 
that the concept serves. 4 Only in the functional context in which they are 
used do the concepts acquire their proper meaning and their specific ex
tension. The application of these juridical criteria to the interpretation of 
privilege presupposes that the determination of the extension of a suppo
sition of privilege must always be made by adding the specific function of 
the particular privilege in question to the generic juridical function of 
every privilege-to grant a favorable juridical statute to its beneficiaries. 
This extension, in tum, must always be determined in light of the purpose 
for which the grace or favor is granted. 

2. F. SAINZ MORENO, Conceplos juridicos indeterminados, interpretaci6n y discrecionalidad 
administrativa (Madrid 1976), pp. 70ff. 

3. Cf. F. SAINZ MORENO, Conceptosjuridicos .. .  , cit., p. 256. 
4. C.W. CANARIS, Die Feststellung von Lucken im Gesetz (Berlin 1964), p. 15. 
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Tit. IV. Ch. IV. Privileges c. 78 

§ 1.  Privilegium praesumitur perpetuum, nisi contrarium 
probetur. 

§ 2 .  Privilegium personale, quod scilicet personam sequi
tur, cum ipsa extinguitur. 

§ 3.  Privilegium reale cessat per absolutum rei vel loci 
interitum ; privilegium vero locale ,  si locus intra 
quinquaginta annos restituatur, reviviscit. 

§ 1 .  A privilege is presumed to be perpetual, unless the contrary is 
proved. 

§ 2. A personal privilege , namely one which attaches to a person, is extin
guished with the person. 

§ 3. A real privilege ceases on the total destruction of the thing or place ; a 
local privilege , however, revives if the place is restored within fifty 
years. 

SOURCES : § 1: c .  70 
§ 2: C. 74 
§ 3: C. 75 

CROSS REFERENCES: cc. 306, 1233 

COMMENTARY ------

Maria J. Roca 

The perpetuity of the privilege, which has enjoyed an uninterrupted 
tradition, 1 is nonetheless not essential to this definition. The granting au
thority can revoke the privilege ( c. 79), and if it was granted upon the ap
proval of the authority, it is extinguished with the expiry of the person 
who granted it (c. 81) .  

Traditionally it has been understood that those privileges granted to 
physical persons can be either personal or real. They are personal if they 
are granted to subj ects, intuitu personae-for being who they are , for 
their qualifications, merits, or specific circumstances. On the other hand, 
real privileges are those that, while benefiting a determined person, are ob
tained by virtue of being the successor of a post, an office, etc. The former 
remain with the person wherever he or she goes, while the latter depend on 

1. A. VAN HOVE, Commentarium Lovaniense in Codicem iuris canonici, vol. I, t. V, De 
privilegiis. De Dispensationibus (Malines-Rome 1939), pp. 202-204. 
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maintaining the office, post, etc. 2 This understanding transfers to those 
cases in which the subject possesses the privilege by reason of his or her 
relationship to a juridical person. From the moment this relationship 
ceases, the application of the privilege to this person also ceases. 

Personal privileges cannot be inherited. 3 They extend beyond the du
ration in office of the grantor of the privilege, but not beyond the life of 
the beneficiary. This prescription is in concordance with the character of 
the objective law that presents the privilege. The beneficiary cannot dis
pose of it without a dependence on the intervention of the granting au
thority. 

The cases of complete destruction of the object (§ 3) are understood 
to include both material and juridical destruction. 4 For example, in 
c. 1212:  the application of something for profane uses carries with it the 
juridical destruction of that thing and, therefore, the extinction of the priv
ilege. The case of privileges that present both a personal and a real charac
ter simultaneously is not unthinkable.  Thus, the example of the privilege 
granted to a domestic chapel is bound as much to the owner as to the 
thing, in this case, the home. 5 

2. A. VAN HOVE, Commentarium . . . , cit., pp. 253-254. 
3. W. AYMANS-K. M6RSDORF, Kanonistisches Recht Lehrbuch Aufgrund des Codex Juris 

Canonici, I (Paderborn-Munich-Vienna-Ztirich 1991), p. 267. 
4. W. AYMANS-K. MORSDORF, Kanonistisches Recht . . .  , cit., p. 267. 
5 . W. AYMANs-K. MORSDORF, Kanonistisches Recht . . .  , cit., p. 268. 
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79 Privilegium cessat per revocationem competentis aucto
ritatis ad normam can. 4 7 ,  firmo praescripto can. 81.  

Without prejudice to can. 81 ,  a privilege ceases by revocation on the part 
of the competent authority in accordance with can. 47. 

SOURCES: cc. 60 § 1, 71 ;  CD 28; Paen V; ES I, 18 § 1 

CROSS REFERENCES: cc. 4, 93, 396 § 2, 509 § 1 ,  526 § 2 

COMME NTARY ------

Maria J. Roca 

Once the cessation of a privilege for intrinsic reasons was recorded in 
the prior canon, the extrinsic causes of cessation are indicated beginning 
with this canon. These causes are dependent, primarily and principally, on 
the will of the person who granted the privilege, and on circumstances that 
can motivate the renunciation of the beneficiary ( c. 80 § 1). 

The revocation is only effective from the moment it is legitimately 
communicated to the beneficiary. According to the CIC/1917, a just cause 
was required for the revocation to be legal. This was not, however, required 
for its validity. 1 It distinguished between privileges granted by remunera
tion-and among these, those that correspond to obligations of justice and 
of gratitude-and privileges granted by mere liberality.2 Van Hove3 sup
ports that privileges compensatory by justice are irrevocable, with the ex
ception of cases of harm to the public good, in which case compensation 
should be conceded. Since the CIC says nothing to this respect, should this 
doctrinal criterion be understood as applicable in the current discipline? In 
our view, yes. In keeping with the character of objective law of privilege 
and with the dependence that is protected with regard to the expiry of the 
person who conceded it, this doctrinal criterion also becomes applicable in 
the jurisprudence of the current CIC. 

Revocation can be produced by a general ordinance, which not only 
extinguishes the existing privilege, but also impedes it from being granted 
in the future. In the same way, a general revocation without a clause 

1.  A. VAN HOVE, Commentarium Lovaniense in Codicem iuris canonici, vol. I, t. V, De 
privilegiis. De Dispensationibus (Malines-Rome 1939), pp. 216-225; M. CABREROS DE ANTA, 
Comentarios al C6digo de Derecho can6nico (Madrid 1963), p. 256. 

2. A. VAN HOVE, Commentarium .. . , cit., p. 223, citing Reiffenstuel. 
3. Ibid., p. 222. 
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prohibiting future concession is possible. Finally, the privilege is suscepti
ble to express revocation. 

An interpretation of privilege that can be derived from the fact that 
the beneficiary does not actually obtain a benefit does not exist. In the 
same way, there is not a derogative or revocatory interpretation. 

The reference made to c. 81 should be interpreted in the sense that, 
if the privilege is personal, and the person to whose exclusive benefit it 
was granted renounces it, the renunciation should always be accepted. 
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Tit. IV. Ch. IV. Privileges c. 80 

§ 1. Nullum privilegium per renuntiationem cessat, nisi 
haec a competendi auctoritate fuerit accepta. 

§ 2 .  Privilegio in sui dumtaxat favorem concesso quaevis 
persona physica renuntiare potest. 

§ 3 .  Privilegio concesso alicui personae iuridicae, aut ra
tione dignitatis loci vel rei, singulae personae renun
tiare nequeunt; nee ipsi personae iuridicae integrum 
est privilegio sibi concesso renuntiare, si renuntia
tio cedat in Ecclesiae praeiudicium. 

§ 1 .  No privilege ceases by renunciation unless this has been accepted by 
the competent authority. 

§ 2.  Any physical person may renounce a privilege granted in his or her 
favour only. 

§ 3. Individual persons cannot renounce a privilege granted to a juridical 
person, or granted by reason of the dignity of a place or thing. Nor 
can a juridical person renounce a privilege granted to it, if the renun
ciation would be prejudicial to the Church or to others. 

SOURCES: § 1: c. 72 § 1 
§ 2: C .  72 § 2 
§ 3: C .  72 §§  3 et 4 

CROSS REFERENCES: 

C OMMENTARY ------

Maria J. Roca 

The terms of § 1 do not give rise to questions of interpretation. They 
extend to all types of privileges (personal and real, contrary to law or out
side of the law, etc). 

According to Van Hove, 1 the acceptance of a renunciation of privi
leges that are not burdensome for others is required for the validity of the 
renunciation by its very nature . The special objective law conceded 
through privilege to the beneficiary cannot be renounced by his or her 
own free will. In effect, the privilege contra ius exempts the beneficiary 
from the observance of the common law, whose obligation does not arise 

1. A. VAN HOVE, Commentarium Lovaniense in Codicem iuris canonici, vol. I, t. V, De 
privilegiis. De Dispensationibus (Malines-Rome 1939), pp. 228-229. 
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without consent of the legislator. The privilege outside of the law grants, 
in itself, a power that cannot be eliminated without the consent of the leg
islator. A particular person is not competent to modify the objective law. 
As long as the renunciation has not been accepted by the authority, it re
mains a mere desire or proposal and, therefore, is always revocable. 

No one can impose on himself or herself the power not to use a priv
ilege, by his or her own free will, as long as the authority has not accepted 
the renunciation.2 Acceptance can be made by a special act or by a general 
ordinance of the law. 

Paragraph 3 introduces strong restrictions with respect to the norms 
relative to the capacity to act of juridical persons. That is, the renuncia
tion of a privilege is not considered a simple juridical act. On one hand, 
the physical person, although possessing the legitimate representation of 
a juridical person, cannot renounce a privilege in his or her own name, 
such as when the privilege has been granted to the juridical person by rea
son of location or object. It is fitting here to take as understood those priv
ileges that are typically real (indulgences granted to a sanctuary, a temple, 
etc.) and privileges conceded to a juridical person as a religious institu
tion, a specific community, etc. On the other hand, the juridical person is 
limited in the possibility of renunciation when prejudice to the Church or 
to others is supposed, such as when a religious institute or specific com
munity has been granted a privilege whose exercise redounds to the bene
fit of the Church. 

With regard to the previous, it should be added that it is the bishop 
who can renounce a privilege granted to the diocese. The financial admin
istrator or the bishop's vicar, on the other hand, do not have the capacity 
to renounce, although they would, in fact, be the people who have compe
tence regarding the matters to which the privilege refers. 

2. A. VAN HOVE, Commentarium . . .  , cit., p. 229 . 
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Tit. IV. Ch. IV. Privileges c. 81 

Resoluto iure concedentis, privilegium non extinguitur, 
nisi datum fuerit cum clausula "ad beneplacitum nos
trum" vel alia aequipollenti. 

A privilege is not extinguished on the expiry of the authority of the person 
who granted it, unless it was given with the clause 'at our pleasure' or an
other equivalent expression. 

SOURCES: c. 73 

CROSS REFERENCES: 

C OMMENTARY ------

Maria J. Roca 

The general affirmation of independence of the privilege with re
spect to the granting authority does not prevent the expiry of the privilege 
upon the death of the person who granted it in cases where the privilege 
has been granted with the clause "at our pleasure." Note that no limitation 
is established to the right of renunciation of the beneficiary of the privi
lege when this clause exists. Such a limitation is, however, foreseen for 
the expiry of the privilege. That is, the clause of "at our pleasure" does not 
imply a total reserve of the privilege at the will of the granting authority. 

As Urrutia indicated, 1 ad beneplacitum can be declared without re
voking the granting authority or by law. By the will of the legislator it is 
understood that ad beneplacitum ceases at the same moment that the of
fice ceases. These privileges are not subject to the rules of negotiation of 
donation.2 This addresses, once more, the idea that the privilege is an ob
jective, not subjective, right. 

1. F.J. URRUTIA, De normis generalibus. Adnotationes in Codicem: Liber I (Rome 1983), 
p. 50. 

2. A. VAN HOVE, Commentarium Lovaniense in Codicem iuris canonici, vol. I, t. V, De 
privilegiis. De Dispensationibus (Malines-Rome 1939), p. 2 19. 
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82 Per non usum vel per usum contrarium privilegium aliis 
haud onerosum non cessat; quod vero in aliorum grava
men cedit, amittitur, si accedat legitima praescriptio. 

A privilege which does not burden others does not lapse through non-use 
or contrary use; if it does cause an inconvenience for others, it is lost if 
lawful prescription intervenes. 

SOURCES: c. 76 

CROSS REFERENCES: 

COMMENTARY ------

Maria J. Roca 

A privilege is considered burdensome if, while conceding a favor, it 
causes some burden on a third party (e.g. , exemption of a tax, power to 
impose a tax or establish some prohibition). 1 

The form of the extinctive prescription appears in this canon. The 
rule that is foreseen in the Code emphasizes the favorable character of a 
privilege,2 with preference to any other purely dogmatic criteria. If, re
garding manners of acquiring privilege, we note that the lack of reference 
to the acquisitive prescription can be considered indicative of the nature 
of the objective right and not the subject of the privilege, the reference to 
an extinctive privilege in c. 82 points rather to the contrary criterion. 

What happens in the case of the right that can only be obtained by 
apostolic privilege that, because it causes a burden to others, falls into dis
use? 

Here there appears to be a contradiction with c. 199, 2°. This canon 
undoubtedly refers as much to the acquisitive prescription as to the ex
tinctive, since both appear to be mentioned in c. 197 while c. 199 does not 
establish any specifications in this respect. Canon 199, 2° declares rights 
that can only be obtained by apostolic privilege exempt from prescription. 
On the other hand, according to the tenor of c. 82, all privileges that inflict 
some burden on others can be lost by legitimate prescription. 

1. F.J. URRUTIA, De normis generalibus. Adnotationes in Codicem: Liber I (Rome 1983), 
p. 50. 

2. W. AYMANS-K. MORSDORF, Kanonistisches Recht Lehrbuch Aufgrund des Codex Juris 
Canonici, I (Paderborn-Munich-Vienna-Ztirich 1991), p. 267, clearly shows that the freedom 
of use is the fundamental prerequisite for privileges. 
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Which criterion should prevail: taking into consideration the author
ity with competence to concede the favor, or the burdensome character of 
the privilege on others? 

The primary question that should be kept in mind is whether the re
striction of c. 199, 2° refers to rights that can only be conceded by the Ap
ostolic See, and not to cases which, in fact, have been conceded by it, but 
could also be granted by an inferior authority. 

A solution to this lacuna in the law-which is here produced by the 
existence of two norms with contradictory consequences applicable to one 
case-would be primarily to consider the cause of the privilege. Certainly, 
in the canons that the CIC dedicates to privilege, reference is repeatedly 
made to the need for the authority to intervene for its existence (whether 
for its creation or its cessation). Later a theological criterion of interpreta
tion appears that also addresses the nature of the objective rights of privi
lege. This states that the intervention of the public authority (that is, to 
c .  199, 2°) should be given priority over consideration of the burdensome 
character for others-that is, the present canon. 

By remission of c. 197, in each country the norms of the state law 
regulating prescription should be applied. 

Regarding the difference between contrary use and disuse, disuse is 
applied to affirmative privileges, when the benefiting conduct that permits 
the conceded privilege is not put into practice. Contrary use refers to neg
ative privileges, when the beneficiary carries out an act that, by virtue of 
the privilege, could be omitted.3 

3. W. AYMANS-K. MbRSDORF, Kanonistisches Recht . . .  , cit., p. 267. 
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§ 1.  Cessat privilegium elapso tempore vel expleto nu
m ero casuum pro quibus concessum fuit, firmo 
praescripto can. 142 § 2.  

§ 2.  Cessat quoque, si temporis progressu rerum 
adiuncta ita iudicio auctoritatis competentis immu
tata sint, ut noxium evaserit aut eius usus illicitus 
fiat. 

§ I .  Without prejudice to can. 142 § 2, a privilege ceases on the expiry of 
the time or the completion of the number of cases for which it was 
granted. 

§ 2. It ceases also if in the judgement of the competent authority circum
stances are so changed with the passage of time that it has become 
harmful, or that its use becomes unlawful. 

SOURCES: § 1: c. 77 
§ 2: C. 77 

CROSS REFERENCES: cc. 1336 § 1, 2°, 1338 § 1 

C OMMENTARY ------
Maria J. Roca 

This canon regulates the manner of cessation of a privilege. Para
graph 1 considers the expiration of a time limit. It does not address, there
fore, a circumstance that is outside of the power of the granting authority, 
but rather the opposite. Here the submission of the privilege to the public 
authority is reaffirmed. 

The precept to which the canon refers (c. 142 § 2) foresees that acts 
in the internal forum are valid even though, by oversight, they are carried 
out after the term of the concession has passed. 

In § 2 the modification of circumstances is considered as a motiva
tion to make the use of the privilege harmful or illegal. It is understood 
that that privilege becomes harmful when it results in damage to the pub
lic good, the recipient of the privilege or others. It is also harmful when 
the burden worsens considerably for those whom the privilege burdened 
at the moment of its constitution, so that under such circumstances the 
privilege would not have been granted. 1 It is reputed that the privilege 

1. Cf.A. VAN HOVE, Commentarium Lovaniense in Codicem iuris canonici, vol. I, t. V, De 
privilegiis. De Dispensationibus (Malines-Rome 1939), p. 277. 
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becomes illegal when, for any reason, it contradicts the rules of positive 
law that have not been repealed through the concession of the privilege, 
the rules of divine law (positive or natural), and those of morality. 2 This 
group of circumstances, in the terms of Lombardia,3 would imply irratio
nality. All the same, are all illegal privileges irrational? Yes, though not all 
irrational privileges are such on account of their illegality. In principle, 
the irrationality additionally considers the case of the proportionality of 
the means to the end. The advantages and disadvantages derived from 
privilege should protect in themselves a proportional relationship. The 
proportionality requires that the benefit surpass the inconveniences that 
could occur. In calculating the proportionality, not only should one keep 
in mind, abstractly, the gravity and the importance of the juridical benefits 
that enter into the equation, but also the degree of probability and the in
tensity with which they are protected or damaged. 4 That is , the end for 
which the privilege is conceded should be adequate for the means: the 
concession of the privilege. 

Nonetheless it does not produce automatic cessation. The conceding 
authority must intervene in the verification of such circumstances. The 
use of privilege as long as the competent authority has not intervened may 
be illegal and result in the beneficiary incurring abuse (cf. c. 84). Once the 
cessation has been pronounced the privilege would be invalid. 

2. A. VAN HovE, Commentarium . . . , cit., p. 278. 
3. P. LOMBARDIA, Lecciones de Derecho can6nico (Madrid 1984), p. 151, understands 

rationality as, "congruence with divine positive and natural law, as well as harmony with the 
formalizing efficacy with the various moments of law. " 

4. Cf. T. MAUNZ-R. ZIPPELIUS, Deutsches Staatsrecht, 27th ed. (Munich 1988), pp. 93-94. 

639 



c. 84 

84 

Bk. I. General Norms ROCA 

Qui abutitur potestate sibi ex privilegio data, privilegio 
ipso privari meretur; quare , Ordinarius, frustra monito 
privilegiario, graviter abutentem privet privilegio quod 
ipse concessit; quod si privilegium concessum fuerit ab 
Apostolica Sede, eandem Ordinarius certiorem facere te
netur. 

A person who abuses a power given by a privilege deserves to be deprived 
of the privilege itself. Accordingly, after a warning which has been in vain, 
the Ordinary, if it was he who granted it, is to deprive the person of the 
privilege which he or she is gravely abusing; if the privilege has been 
granted by the Apostolic See, the Ordinary is obliged to make the matter 
known to it. 

SOURCES: c. 78 

CROSS REFERENCES: c. 1 144 

C OMME NTARY ------
Maria J. Roca 

1. General questions 

The tenor of this canon speaks of the abuse of power. The simulta
neous use of abuse and power is somewhat surprising, since the term 
abuse is customarily applied to rights, while the analogous situation in the 
case of power is more commonly called deviation of power. 1 Nonetheless, 
it remains a doctrinal question. According to other authors, however, the 
difference between the two abnormal uses of the law would be that the 
person who abuses the law simply violates it, while the person who de
frauds the law in fact cheats it.2 In any case, it appears clear to us that the 
term power is not used here in the technical sense of power of govern
ment-although this is also included. Rather it appears more accurate to 
refer to the advantageous situation obtained through the privilege. It is fit
ting to add another explanation by use of terms: at the present time-fac
ing the maxim of common law that says: tot modis commititur simulatio 
quot modis commititur fraus-fraud and simulation are not identified. 3 

Nonetheless, since all fraud involves deviant and anomalous behavior, it 

1. M. L6PEZ ALARC6N, "El abuso de Derecho en el ordenamiento can6nico," in Ius 
Canonicum 9 (1969), pp. 121-122. 

2. J. GUASP, Derecho (Madrid 1972), p. 376 
3. F. DE CASTRO Y BRAVO, El negocio juridico, 2nd ed. (Madrid 1991), p. 375ff. 
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can be said that ordinarily fraud includes a concealment or simulation. 
Therefore-and regarding the exegesis of the canon discussed here-we 
consider that the term abuse is used in its broadest sense as anomalous 
use of a privilege, including the conduct that is fraudulent by obreption or 
subreption and situation of deviation of power. 

The figure is integrated within abnormal juridical situations. That is, 
a judgment of failure of the juridical figure analyzed relative to its proper 
end, which reveals the elimination of that end for which the privilege was 
conceded (see commentary on c. 76: the normative principle of equality 
requires that the adopted tertium comparationis be adequate for the fi
nality of the norm) and its substitution by another completely different 
end. Another manner by which this mutation of the end can proceed is 
suppression by the beneficiary of all that is fundamental to the conces
sion, while maintaining the use of the privilege, but clearly because of an
other different purpose of the beneficiary. The end must be examined not 
only at the moment of the concession, but in the continuance of its eff ec
tiveness. Nonetheless, the simple cessation of the purpose of a privilege 
neither revokes the privilege, nor prohibits its use. 4 If the use is made ille
gal or irrational, the principles of c. 83 § 2 must be applied. 

In summary, abuse should be considered if a beneficiary makes use of 
a privilege in a sense different or contrary to what was granted by the con
ceding authority, or when the beneficiary surpasses personal limits of the 
place or time to which the privilege was limited. 5 The privilege, of course, 
exists-if it was not impossible to abuse it-but it is not used according to 
its normal, exact and correct objective. This deviation, of which the abuse 
consists, must be a deviation of its proper objective or cause. 

2. Determination of abuse 

We can say that the condition of abuse depends on two essential fac
tors, and an instrumental one:6 

a) In the first place a law must exist that impedes the effectiveness 
of the result, if this is presented in a direct and clear manner. But, must 
this law also condemn the utilization of the twisted path that has been 
chosen? In our judgment, no. 

4. A. VAN HOVE, Commentarium Lovaniense in Codicem iuris canonici, vol. I, t. V, De 
privilegiis. De Dispensationibus (Malines-Rome 1939), p. 286. 

5. W. AYMANS-K. MORSDORF, Kanonistisches Recht Lehrbuch Aufgrund des Codex Juris 
Canonici, I (Paderborn-Munich-Vienna-Ztirich 1991) ,  p .  265; F. J. URRUTIA, De normis 
generalibus. Adnotationes in Codicem: Liber I (Rome 1983), p. 51 ,  conceives of the "utendo 
ad peccatum" as another special manner for the abuse of privilege to occur. 

6. For this point, we follow the well-known explanation on abuse given by F. DE CASTRO Y 
BRAVO, El negocio juridico . . . , cit., pp. 370-371. 
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One example is a privilege that concedes to its beneficiary the possi
bility that a matrimonial case be reviewed before the metropolitan tribu
nal, and not before the Tribunal of the Roman Rota. This may be done so 
that the evidence can be brought forth more easily. In this case, it would 
be abuse if the beneficiary used the privilege to obtain a sentence that, 
without adhering to the norms regarding efficacy of certain evidence, ad
hered more to the pleasure of the petitum formulated in the petition. In 
this case, c. 1608 § 3 would impede the efficacy of the result. It does not 
require that the same law or precept that impedes the efficacy of the result 
also condemn the utilization of the twisted path that was chosen: the 
abuse of the privilege. Canon 84 is necessary and sufficient. 

b) In the second place, the conduct of the beneficiary of the privilege 
must merit the flaw of fraudulence. Does this imply that the conduct must 
be directed at the violation of law, apart from the fact of the harm pro
duced for a third party? In our opinion, no. 

Any voluntary conduct of the beneficiary of the privilege carried out 
with a purpose different from that for which the privilege was granted 
should be considered fraudulent. Given this conduct, we understand that 
a violation of the law of privilege itself is automatically produced. This 
conduct also produces a transgression of the principle of equality, which 
is guaranteed in situations of privilege through adjustment of the purpose 
for which the privilege was conceded. It is not required-although, logi
cally, neither is it excluded-that in addition to this transgression of equal
ity, another type of harm to others be produced as a condition sine qua 
non for the fraudulent conduct to be recognized. This objective consider
ation of the fraudulent conduct which validates the abuse of privilege al
lows that-as we will see later-the responsibility for the possible harm 
caused be completely subjective: by fraud or negligence. 

c) Finally, it is fitting to ask if the following procedure for commit
ting abuse must have some special characteristic. We consider, also in this 
case, that this is not necessary. 

In this respect, the close relationship between abuse or fraud of priv
ilege and the interpretation of the same does not go unnoticed. That is, the 
validation of a conduct, in order to determine whether abuse is found or 
not understood within the radius of action of the privilege, is a typically in
terpretive task. Upon discerning the conduct that includes just use of the 
privilege, those which are excluded are also determined. The manner cho
sen for committing the abuse will aggravate or diminish the severity of the 
competent authority in determining revocation, but in no case will the 
abuse become just use of the privilege. 
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3. Juridical consequences of the abuse of privilege 

First of all it is necessary to understand that abuse of privilege should 
not be mistaken as a cause for cessation of the privilege, as in the prescrip
tion contained in c. 133 1 § 2 , 3°. This canon prohibits the person excommu
nicated by aferendae sententiae excommunication or a declared latae 
sen ten tiae excommunication from using privileges that had been con
ceded. Obviously, this prohibition is independent of just use or of abuse 
that the beneficiary would have made of his or her privileges. 

a) Revocation of the privilege 
One should ask, once there is a certainty of the abusive use of a priv

ilege, whether its revocation is obligatory or optional. 
If the beneficiary is a place, it is clear that the one responsible for the 

abuse is not the place itself, but the persons who are in some way at
tached to the place who commit the abuse. In this case it does not appear 
to us that the revocation is obligatory. 

If someone abuses a privilege excessively, he or she acts invalidly, 
because no power is established that allows the person to act beyond the 
limits of the privilege conceded. However, the privilege is still not lost 
ipso iure.7 

The authority conceding the privilege should evaluate the abuse in a 
distinct manner based on whether the proposal results in something that 
is in itself illicit (e.g . ,  acquiring an immoral intention) . Or, the authority 
should limit him or herself to search for a distinct efficacy for the purpose 
of the goal (to carry out more rapidly an act that would require, despite 
the existence of the privilege that was abused, a previous counsel). 

b) Reparation of the damage 
The person who abuses the particular juridical situation produced by 

the privilege is not only deserving of its privation, but in the tenor of what 
is established in c. 128, is also obligated to repair any harm caused. That 
is, the abusive act of the privilege gives rise to the action of reparation of 
harm. Therefore it is certain that in order for someone to benefit from the 
action of reparation of damages, the aforementioned c. 128 requires that 
the damage be caused by unlawful acts or fraud (addressing a subjective 
responsibility). The reparation for damages caused through abuse of a 
privilege must be assessed according to the result. 

c) Submitting the abuse to the proper regimen of the ac t 
The qualification of abuse or fraud requires that the true, discovered 

result remain subject to the norms that should be applicable, in accor
dance with their true nature, and to the sanctions imposed by the same. In 
some cases nullity of the act is assumed, in other eviction, relative ineffi
cacy or rescission. 

7. A. VAN HOVE, Commentarium .. . , cit., p. 286. 
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CAPUT V 
De dispensationibus 

CHAPTER V 
Dispensations 

BAURA 

Dispensatio, seu legis mere ecclesiasticae in casu parti
culari relaxatio, concedi potest ab iis qui potestate gau
dent exsecutiva intra limites suae competentiae, necnon 
ab illis quibus potestas dispensandi explicite vel impli
cite competit sive ipso iure sive vi legitimae de legatio
nis. 

A dispensation, that is, the relaxation of a merely ecclesiastical Law in a 
particular case, can be granted, within the limits of their competence, by 
those who have executive power, and by those who either explicitly or im
plicitly have the power of dispensing, whether by virtue of the law itself or 
by lawful delegation. 

SOURCES: c. 80; SCHO Normae, l iul. 1931 ,  3; EM IV; SCEP Facul. ,  
1 ian. 1971 ,  23 

CROSS REFERENCES: cc. 35, 59, 75 

C OMMENTARY ------
Eduardo Baura 

l .  Formation of the legal concept of dispensation 

Chapter V, the last of title IV, is dedicated to administrative acts cor
responding to dispensation. That is, it addresses one of the institutions 
that provide flexibility to the strictness of law for the good of souls. The 
first canon of this chapter, although it does not contain any rule of con
duct, but a definition of dispensation, has great juridical relevance, as we 
will see. 
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The Latin verb dispensare means to give or to concede by weighing 
(pensare, to weigh, to consider) each case separately, since the prefix dis 
implies distinction. 1 Since the dispensation does not deal with a simple 
giving, but rather a weighted giving, it has always conveyed throughout 
history the idea of a certain modification of the common rule. 2 

In canon law, the concept of dispensation was formed gradually. 
Until the ninth century, dispensation was understood as any exception to 
the law. During the ninth through the eleventh centuries, the concept of 
being a means of reconciling dispositions that appeared contradictory was 
added. For its part, the Decree of Gratian offers a broad definition of dis
pensation, whose elements are the relaxation of law and the cause deter
mined by the mercy and utility of the Church.3 Starting with the decretists, 
the modern concept began to develop, but with many oscillations and with 
distinct foundations.4 In any case, the dispensation always assumes an ex
ception to the general law, without being easily distinguished from other 
institutions directed at relaxing the strictness of the law (tolerance, be
nign interpretation, epikeia, etc.). 

Until the twentieth century, no legal systematic regulation of dispen
sation had been presented. In fact, the Corpus Juris Canonici contains no 
section related to this institution. Thus, in the first stage of the codifica
tion, dedicating a specific title to a dispensation was not considered. 
Nonetheless, dealing with a very relevant subject matter in practice (who 
can grant dispensation, of which laws, when, etc. ) ,  many bishops re
quested that dispensation be given a specific treatment. In the Schema of 
19 14, the title De dispensationibus appeared. This title, with few varia
tions, was definitively codified in cc. 80-86 of the CJC/1917. 5 

Thus, with the codification, dispensation received for the first time 
in history a legal systematic regulation, that would permit this institution 
to be clearly identified without confusing it with other similar figures. This 
was especially true when the first canon dedicated to dispensation de
fined it, definitively fixing the concept (canonically) .  

The current CIC also expressly regulates dispensation and, similar 
to its precedent, begins with the definition. However, it should be noted 
that dispensation should not be confused with the act given by the compe
tent authority, through which the dispensation is conceded. The CIC, 
upon including (in the new system of book I) cc. 85-93 within singular 

1. Cf. M. CABREROS DE ANTA, Derecho Canonico fundamental (Madrid 1960), pp. 455-456. 
2. Cf. J. BRYS, De dispensatione in iure canonico praesertim apud decretistas et 

decretalistas usque ad medium saeculum decimum quartum (Bruges-Vetteren 1925), 
pp. 1-2. 

3. Cf. C 1, q. 7, C. 5; C 1, q. 7, c. 23. 
4. Cf. A. VAN HovE, De privilegiis. De dispensationibus (Malines-Rome 1939), pp. 296-

304. 
5. Cf. J. DURAN, "La doctrina antecodicial sobre la dispensa y su influjo en el CIC de 

1917," in Excerpta e dissertationibus in iure canonico 9 (1991), pp. 13-64. 
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administrative acts, has further outlined the juridical nature of dispensa
tion. This all carries with it-and here we find the importance of this 
canon-that, strictly speaking, the cited canons can only refer directly to 
the figure defined in c. 85. They are not applicable to other concepts of 
dispensation given throughout the history of canon law, but not included 
in the CIC. Still, as was noted during the preparatory works of the current 
Code6-and contrary to what is sustained by some7-c. 85 possibly ex
cludes some phenomena that the CIC itself calls "dispensation," for exam
ple ,  the dispensation of ratified  and non-consummated marriage 
(cc. 1697ft). 

2. The definition of the CIC 

Now we look at the notion of dispensation established by c. 85: "legis 
mere ecclesiasticae in casu particulari relaxatio." Objectively, dispensa
tion is a situation of relaxation of a law in a specific case. Subjectively, it is 
the juridical position of the person receiving the dispensation of being re
leased from a law that permits the recipient to do or omit something that 
is prohibited or required by the law in most cases. The situation of ineff ec
tiveness of the law in a specific case is produced through an optional act 
that forms the title by which the recipient of the dispensation can practice 
conduct different from what is typically accepted according to the law. 

Legis relaxatio. Relaxation of the law consists, intrinsically, in the 
inefficacy of all proper effects of the norm: obligatory, irritant, disabling, 
penal, etc. In fact, the form, legis obligationis relaxatio that was once 
proposed in the preparatory works of the CIC, 8 was not admitted, since it 
restricted the scope of the dispensation. In any case, in the act of conces
sion the exact object of the dispensation should be determined. This is be
cause in many cases it addresses only the dispensation of a particular 
aspect of a law, which remains in force in everything else (e.g. ,  when an 
impediment to marriage established in a specific canon is dispensed). In 
any case, the canon speaks relaxatio because it is not an actual repeal or 
abolition that produces the complete separation between the law and the 
person dispensed from it. Rather, it is only the cessation of the legal ef
fects in a particular case. Thus, in cases of dispensations of successive ap
plications, the relaxation ceases if the motivating cause disappears ( c. 93). 

Legis mere ecclesiasticae. Since the first moments of the elaboration 
of the new Code, there was a desire to add to the definition of c. 80 of the 
CIC/19 17 that the objects of dispensation are only ecclesiastical laws. It 

6. Cf. Comm. 19 (1987), pp. 72, 73 and 186. 
7. Cf. V. DE PAOLIS-A. MONTAN, in Il diritto nel mistero delta Chiesa (Rome 1988), p. 317. 
8. Cf. Comm. 19 (1987), p. 72. 
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appeared so in the revision of 19699 (although not all ecclesiastical laws 
are dispensable, as is clarified in the following canon). Therefore, other 
phenomena of benign application of the divine laws, such as release from 
obligations required by votes or judgments (cf. cc. 1 194 and 1202), 10 can 
improperly receive the name of dispensation, but are not governed by 
cc. 85-93. 

On the other hand, the object of dispensation can be broadened, un
derstanding that "merely ecclesiastical law" is not only the law in a formal 
sense, but rather all general ecclesiastical norms. This includes customs 
and general administrative decrees. 

In casu particulari. An essential note regarding dispensation is that 
the relaxation of the law be in a specific case. If it were not, we would be 
dealing with another type of institution (repeal, abolition, special favor
able norm). The CJC/19 17 said "in casu speciali" and the doctrine con
tained much discussion regarding the exact significance of this expression 
and its possible difference with the singular, particular or peculiar case 
(all expressions that are also found in other places in the CJC/1917) .  In 
any case, the doctrine admitted that dispensation could come in several 
forms. These are: "simplex" (if dispensed for only one person, physical or 
moral, for a single act), "simplex cum tractu successivo" (for one person, 
but without expiring after a single act), "multiplex" (directed at various 
persons with respect to a single act) and "multiplex cum tractu succes
sivo" (for various subjects, without expiring after a single act). 

Currently the term particular case appears for the first time in the 
Schema of 1980. Beyond the terminological discussions, we can affirm 
that the particularity that is mentioned as a definite element of dispensa
tion is that which is opposed to generality or abstraction proper of the 
law. 1 1 Thus, a true dispensation must be conceded through a singular au
thoritative act, in which its efficacy is attached to a determined case, for a 
determined person or persons, for a specific cause. It may also be for a 
community, but in a particular situation. For example, it is fitting to dis
pense of the law of fasting for a person suffering from an illness ( a dispen
sation that could be applied on one or many occasions). Or a dispensation 
can be granted to a whole community capable of receiving a law ( e.g. a di
ocese), but only in a specific case. For example, the dispensation may be 
granted in a particular year because there has been a catastrophe. In sum
mary, the particularity of the case does not come from the quantity of ju
ridical situations affected by the dispensation, but rather from the type of 
determination-the specificity-of the dispensation that permits contin
ued existence of the law, operating effectively in the community for which 

9. Cf. Comm. 19 (1987), pp. 73-76. 
10. Cf., in this sense, G. MICHIELS, Normae Generates iuris canonici (Paris-Tournai-Rome 

1949), II, p. 676. 
11 .  Cf. F. SUAREZ, De Legibus, I, c. 6, no. 24. 
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it has been given. The particularity of the case must be attentively exam
ined, since it is one of the requisites that legitimize the exercise of the 
power to dispense. When dealing with the relaxation of a law for an ab
stract or indeterminate situation, the corresponding legislative authority 
would be required. 

3. The act of granting the dispensation 

The notion of dispensation in the Code concludes by indicating the 
ecclesiastical authority that can concede it. The suspension of the law in a 
particular case, with the corresponding concession of a right to conduct 
oneself contra legem, can only be granted through an authoritative act. 
Canon 85 generically indicates who can grant dispensations, while the fol
lowing canons legislate more specific norms. In accordance with this 
canon, the person who has executive power can grant the dispensation. It 
also foresees the hypothesis that the person who possesses the power of 
dispensation-at the fringe of this executive power-by proper law or by 
legitimate delegation can grant dispensations. This norm is in agreement 
with the systematic placement of the chapter dedicated to dispensation 
(title IV of book I, that is, among the singular administrative acts) and re
peats what is put forth in cc. 35 and 59. These canons state that singular 
administrative acts, among which the rescript is found (with the person 
who should grant, among other things, a dispensation), are given by the 
person who has executive power, within the limits of his or her compe
tence. 

The act of concession will be, therefore, a singular administrative 
act, and, in the tenor of c. 59, will generally be made by rescript. A dispen
sation may be granted by word of mouth (cf. cc. 59 § 2 and 74), but it 
would be difficult to prove. The tacit concession of a dispensation is also 
possible, at least in theory, but should unequivocally manifest the exist
ence of the authority's will to grant the dispensation. Its scope, then, in 
case of doubt, is interpreted strictly (c. 92). Now, the tacit dispensation 
cannot be identified with ignorance on the part of the authority regarding 
a specific fact (that, if it were known, would cause the dispensation) or 
with the pardon or tolerance of an illegitimate conduct that is not sanc
tioned. 12 In this case, it would be a manifestation of bad government, and 
would create problems of juridical certainty, to attempt to grant a dispen
sation through an authoritative act contrary to the legal obligation of the 
recipient, without expressly declaring the will to dispense and, therefore, 
without mentioning the just cause. 

12. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd updated ed. 
(Pamplona 1993), p. 345; A. VAN HOVE, De privilegiis . . .  , cit., pp. 431 and 432. 

648 



BAURA Tit. IV. Ch. V. Dispensations c. 85 

There has been an interesting doctrinal debate regarding the nature 
of the act of concession of a dispensation. Some consider it a proper legis
lative function, 13 others as a manifestation of the administrative func
tion .14 Without going deeply into this problem, it should be emphasized 
that the Code has chosen without doubt the concept of dispensation as 
within the scope of administrative function. It was thus affirmed during 
the preparatory works of the Code15 and has thus remained fixed in the 
system and in the definitive wording. This entails overcoming the idea that 
dispensation is an act of disposal of the legislator, as if it were the domi
nus of the law. On the contrary, the Code includes in the scope of the ad
ministrative function the relaxation of human law, with just cause, in a 
specific case . Therefore, the one in administration does not act contra le
gem, since the same law foresees and regulates the administrative power 
of dispensation. 

The fact that the administration has the legal capacity to grant dis
pensations does not necessarily mean that it is obligated to do so. That is, 
the concession of a dispensation by the authority is a discretional act (see 
commentary on c .  90) . 

In order to understand the function that dispensation develops 
within the juridical rule-that of an institution directed to facilitate justice 
in a particular case-and as it can be conceded through an administrative 
act, it is essential to take into consideration an essential element: the 
cause . This factor is addressed in c. 90, in addition to cc. 87, 88 and 93. 
With greater certainty the Codex canonum Ecclesiarum orientalium in
cluded the cause as a defining element of dispensation (c . 1536), as has 
been traditionally done, since the first strict definition of dispensation pre
sented by Ruffino (legis relaxatio causalis) . 16 

4. Forms analogous to dispensation 

It is useful, and important in doctrine, to note the differences that 
exist between dispensation and other similar forms. 17 As we have said, in 
reference to a specific case, dispensation is different from repeal ( or abo
lition) of a law and the special law contrary to a more general law. All of 
these are produced through legislative acts. The person possessing execu
tive power, on the other hand, grants dispensations through a singular ad
ministrative act. 

13. Cf., for example, P. LOMBARDiA, "Legge, consuetudine ed atti amministrativi nel nuovo 
Codice di diritto canonico," in S. FERRARI (Ed.) ,  Il nuovo Cadice di diritto canonico 
(Bologna 1983), pp. 95-101. 
14. Cf., for example, E. 1ABANDEIRA, Tratado . . .  , cit. , pp. 346-349 and 328-337. 
15. Cf. Comm. 19 (1987), pp. 184-186; 3 (1971), pp. 89-90; 6 (1974), p. 54. 
16. Cf. S. BERLINGO, La causa pastorate delta dispensa (Milan 1978), pp. 113-117. 
17. Cf., for example, R. NAZ, "Dispense," in Dictionnaire de droit canonique, IV (Paris 

1949), col. 1285. 
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Dispensation is also different from license because this is a require
ment to carry out, validly or legally, some act in accordance with the law. 
Dispensation, on the other hand, supposes the suspension of an ordinance 
of law, authorizing the recipient to act contrary to the law. In tolerance the 
authority does not sanction the infraction of a law, while in dispensation, 
the recipient does not break the law. In a pardon, the authority acts as if he 
or she does not know of the infraction of law (in order to avoid greater 
harm), but without overcoming the obligatory nature of the law, or conced
ing any right to act against it. In the same way, dispensation is distin
guished from absolution, which is the act of the authority that repeals the 
effects already produced by the breaking of a law. Although historically the 
word "dispensation" has been used to designate absolution (speaking of 
dispensations post factum ), 18 currently dispensation is understood as mak
ing non-obligatory, in the future, a law that in a specific case produces no 
effect and, therefore, is not broken. For this reason, dispensation must be 
distinguished from ratification and from the validation of acts. 19 Thus, for 
example , sanation following a null marriage , although it affirms that the 
dispensation of an impediment is assumed, if it were done ( c. 1 161), cannot 
be properly identified with the dispensation addressed in c. 85. 

Dispensation must be distinguished from other institutions that rec
tify the strictness of the law. It is different from benign interpretation of 
the law or epikeia . Epikeia is not an exemption from the obligation of law, 
but the interpretation, declaring that the will of the legislator is to exclude 
a particular case from the general hypothesis described literally by the 
law.20 Neither should dispensation be confused with the assumption of ex
cuse from the law (ignorance , impossibility, etc.) .  In these cases an act of 
the superior to change the law in a particular case is not necessary. 21 

Finally, dispensation must be distinguished from privilege . Since 
both privilege and dispensation are conceded through administrative acts 
and both grant a favorable juridical situation, some have affirmed that dis
pensation would be a type of privilege . 22 The traditional doctrine, on the 
other hand, has differentiated both institutions. Privilege cannot be contra 
legem, and has the tendency of a perpetual character, etc. Keeping in mind 
the regulation of the Code , it is evident that privilege has an ordinance dis
tinct from that of dispensation. The authority that can concede it does not 
coincide with that foreseen for dispensation, the causes of cessation are 
different, etc. It would be possible to affirm that, from the perspective of 
the juridical situation created by dispensation and privilege, they are both 

18. Cf. J. BRYS, De dispensatione . . . , cit., pp. 106-107. 
19. Cf. G. MICHIELS, Normae Generates . . .  , cit., II, p. 677. 
20. Cf. V. DEL GIUDICE, Privilegio, dispensa ed epicheia nel diritto canonico (Perugia 

1926), pp. 48-55. 
21. Cf. X. WERNZ-P. VIDAL, Ius Canonicum, I : Normae Generates (Rome 1938), p. 463. 
22. Cf. E. LABANDEIRA, Tratado . . .  , cit. , pp. 345-346. 
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in the same family: a particular legitimate position, different from the gen
eral regulation. 

In summary, in accordance with the definition of this canon, it can be 
concluded that dispensation is, from the objective point of view, a situa
tion of inefficacy of a merely ecclesiastical legal provision. It deals with a 
specific case with a just cause, produced by an administrative act given 
equitably (generally through rescript) by the competent executive author
ity. From the subjective perspective, dispensation is the juridical position 
of being released from a law, whose title is the administrative act that 
granted it. 
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Dispensationi obnoxiae non sunt leges quatenus ea defl
niunt, quae institutorum aut actuum iuridicorum essenti
aliter sunt constitutiva. 

In so far as laws define those elements which are essentially constitutive 
of institutes or of juridical acts, they are not subject to dispensation. 

SOURCES: EM IV 

CROSS REFERENCES: c. 124 

COMMENTARY ------

Eduardo Baura 

This canon completes the definition given by the previous one, spec
ifying the object of a dispensation. Effectively, only merely ecclesiastical 
laws are dispensable, but of these, those called constitutive laws are ex
cluded. Constitutive laws would be those that define the essential consti
tutive elements of juridical acts or institutes. Specifically, c. 86 does not 
introduce a new precept, but rather has an explicative value, since an ex
ception to a norm that defines the essence of juridical acts and institutes is 
contrary to the nature of things. 

The laws of which this canon speaks are of human ecclesiastical law, 
which regulate the distinct legal types of juridical acts and institutes. In 
the broad sense used in this canon, the expression juridical institute al
ludes to those basic forms of the juridical organization. They are standard
ized through a group of rules that deal with the same matter. The 
following can be considered juridical institutions: the parish, the institute 
of consecrated life, ecclesiastical office, the association, dispensation it
self, etc. The juridical act is any external act arising from human will with 
the intention of reaching a juridical result. It can originate in the exercise 
of power or in private autonomy. Juridical acts include the administrative 
decree, the contract, the vote, the sentence, etc. 

Although they have a human origin, both institutions and juridical 
acts consist of some elements that define their essence, in such a way that 
if one of these elements is missing, there would be no institution or juridi
cal act, but something different, with different juridical consequences. For 
example, if in the profession of a vow nothing is promised, or the promise 
is not directed to God, the act can be a distinct act of piety or a judgment, 
but not a vow. It must be concluded, therefore, that a norm, like c. 1 191  § 1, 
which defines the essential elements of the vow, is indispensable. In the 
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same way, the necessity to promulgate the law ( c. 7) cannot be dispensed, 
nor can the entrusting of a community of faithful to a parish priest (c. 515), 
nor can the passing of the time to speak of a prescription, etc. The essential 
constitutive elements of acts and institutes are identified by jurisprudence 
and by doctrine, since the majority of them are not specified in laws (pre
cisely because they are essential). 

The dispensation of an essential element would be a manifestation of 
juridical nominalism, since it would be the equivalent of conceding the 
nomen iuris to acts or institutions that are essentially something else. 
Such a situation would carry a notable prejudice to security and, in any 
case, would lack motive-the good of souls-to concede the dispensation. 1 

Perhaps because this limit to dispensation is so clear, the CIC/1917  
did not contain a similar canon. The current text comes from the Motu 
proprio De Episcoporum muneribus IV, which was the first norm that in
troduced, in general, the power of diocesan bishops to dispense the uni
versal laws. Upon changing the ordinance of dispensation, it appears that 
the universal legislator wanted to protect the canonical order from possi
ble abuse with this norm that, although obvious, is useful. In effect, at no 
time was there doubt recalling it in the CIC. 

Finally, it is useful to note that the constitutive laws must not be con
fused with invalidating ( and incapacitating) laws. The latter cannot pro
tect a constitutive element, but simply comply with the free decision of 
the legislator to sanction with nullity the lack of certain requirements 
( e.g. ,  when a determined form ad validitatum is required for the comple
tion of an act) . Invalidating and incapacitating laws can be repealed if they 
do not protect constitutive elements and also dispensed. There is also a 
question regarding whether, although not expressly declared, constitutive 
laws produce invalidating effects, since the rule of c. 10 is not necessary 
for the nullity of an act dealing in some way with its essential constitutive 
elements.2 

1. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd updated ed. 
(Pamplona 1993), pp. 340-341. 

2. Cf., for example., G. MICHIELS, Normae Generates iuris canonici (Paris-Tournai-Rome 
1949), I, p. 341. 
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§ 1.  Episcopus dioecesanus fideles, quoties id ad eorun
dem spirituale bonum conferre iudicet , dispensare 
valet in legibus disciplinaribus tam universalibus 
quam particularibus pro suo territorio vel suis sub
ditis a suprema Ecclesiae auctoritate latis, non 
tamen in legibus processualibus aut poenalibus, nee 
in iis quarum dispensatio Apostolicae Sedis aliive 
auctoritati specialiter reservatur. 

§ 2 .  Si difficilis sit recursus ad Sanctam Sedem et simul 
in mora sit periculum gravis damni, Ordinarius qui
cumque dispensare valet in iisdem legibus, etiam si 
dispensatio reservatur Sanctae Sedi, dummodo aga
tur de dispensatione quam ipsa in iisdem adiunctis 
concedere solet, firmo praescripto can. 291. 

§ 1 .  Whenever he judges that it contributes to their spiritual welfare, the 
diocesan bishop can dispense the faithful from disciplinary laws, 
both universal laws and those particular Laws made by the supreme 
ecclesiastical authority for his territory or his subjects. He cannot dis
pense from procedural laws or from penal laws, nor from those 
whose dispensation is specially reserved to the Apostolic See or to 
some other authority. 

§ 2.  If recourse to the Holy See is difficult, and at the same time there is 
danger of grave harm in delay, any Ordinary can dispense from these 
laws, even if the dispensation is reserved to the Holy See, provided 
the dispensation is one which the Holy See customarily grants in the 
same circumstances, and without prejudice to can. 291.  

SOURCES: § 1 :  CD Sb; EM II-IX; Prine. 4 
§ 2:  c. 81; Cod Com Resp. V, 12 nov. 1922; SCEEA Ind., 19 nov. 
1941 (AAS 33 [ 1941 ]  516-517) ;  Seer. St. Notif ,  l ian. 1942; 
CodCom Resp. I, 27 iul. 1942 (AAS 34 [1942] 241);  CodCom 
Resp. B/1, 26 iun. 1947 (AAS 39 [ 1947] 374); CodCom Resp. 
I, 26 ian. 1949 (AAS 41 [ 1949] 158); CAd I, 13; SCDF Deel., 26 
iun. 1972, IV (AAS 64 [ 1 972 ] 642); SCDF Normae, 14 oct. 
1980, art. 1 § 2 

CROSS REFERENCES: cc. 14, 291, 595, 1014, 1031, 1047, 1078, 1079, 
1080, 1 165, 1203, 1245, 1698 
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C OMME NTARY ------
Eduardo Baura 

Canon 87 considers in its two distinct paragraphs two different hy
potheses. The first addresses the ordinary power of diocesan bishops, 
while the second refers to the power of ordinaries in a special case. They 
have in common the fact that both cases address laws given by the su
preme authority. 1 We will comment separately on these two regulations. 

1. The ordinary and the proper power of the diocesan bishop (§ 1) 

Paragraph 1 of the canon contains a radical change from c. 81 of the 
CJC/1917. However it cannot be absolutely declared whether or not bish
ops throughout history had the power to dispense universal laws. 2 The 
fact is that c. 81 CJC/19 17 established as a norm that ordinaries inferior to 
the Roman Pontiff could not dispense general laws of the Church, unless 
such powers had been conceded. The current principle is the contrary: di
ocesan bishops can dispense, unless the Apostolic See has reserved the 
possibility of dispensation in a specific matter. 

The text of § 1 substantially recalls the principle proclaimed in 
Christus Dominus, Sb and responds to Principles 5 and 6 of the reform 
of the Code ( cf. Preface of CIC). Thus, it passes from the system of facul
ties to the system of reserve. The reason for the change must be found in 
the doctrine of Vatican Council II regarding the episcopacy. 3 On one hand, 
Lumen gentium 27 recognizes the power of bishops to govern the partic
ular churches that are in their jurisdiction as vicars and delegates of 
Christ, not as vicars of the Pope. Consequently, bishops possess all the ju
ridical power (proper, ordinary and immediate) necessary to exercise the 
pastoral function in the portions of the people of God which belong to 
them, including the possibility of dispensation of universal laws (CD 8). 
On the other hand, the episcopal power must be exercised in communion 
with the episcopal College, whose head is the Roman Pontiff, supreme 
guarantor of the ecclesiastical communion. This implies that the Pope can 

1 .  Cf. Comm. 23 (1991), p. 44. 
2. Cf., for example, A. VAN HOVE, De privilegiis. De dispensationibus (Malines-Rome 

1939), pp. 33 1-338 and G. MICHIELS, Normae Generates iuris canonici (Paris-Tournai-Rome 
1949), II, pp. 6948-704. 

3. Cf., for example, G. PHILIPS, L'Eglise et son mystere au II Concile du Vatican. 
Histoire, texte et commentaire de la Constitution "Lumen Gentium, " I (Paris 1967), 
pp. 221-357. 
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reserve to himself determined institutions that are especially delicate, re
serving the power of dispensation in these matters. 4 

Since the CIC views dispensation as something proper to the admin
istrative function, it establishes that it is conceded by an authority with 
executive power ( c. 85), without the obligation to identify himself with the 
author of the law. Therefore, it can be affirmed that the power of the dioc
esan bishop to dispense universal laws-that are governed by the rules of 
the executive power-is a part of the proper and immediate ordinary 
power that comes with the government of the diocese. In summary, the or
dinance of c. 87 § 1 ,  is the result of two principles: the recognition of the 
proper power of the diocesan bishop in his diocese, on one hand, and on 
the other, the view of dispensation as a matter of administrative function. 

The subject of recognition of this power is principally the diocesan 
bishop. Now, this power must also be extended to those that c. 381 § 2 ex
pressly equates to the diocesan bishop because they preside over a com
munity of faithful of the type addressed in c. 368: territorial prelature, 
territorial abbacy, vicariate apostolic, prefecture apostolic and apostolic 
administration. Among these prelates, military ordinaries must also be 
included, as these are also expressly equated to the diocesan bishop 
(cf. SMC I §  1 and II § 1). Prelates of personal prelatures must also be rec
ognized with the power to dispense universal laws, in the scope of their ju
risdiction, since, although their comparison with the diocesan bishop is 
not explicitly stated in the CIC, it should be deduced. In effect, while the 
power of governance that some of the mentioned ordinaries possess has a 
theological root different from that of the diocesan bishop, the reason for 
the scope of their executive power is the same. That is, the necessity to 
possess all executive power, ordinary and proper, save for what is ex
cepted by law, in order to exercise the proper function of principality in 
the part of the people of God with whom they are entrusted. 

The power of the diocesan bishop to dispense universal laws is exec
utive , ordinary and proper and, as such, may be delegated by virtue of 
c. 137 § 1, as much for an act as for most cases in general. On the other 
hand, the power of dispensation of universal laws is not possessed ipso 
iure by vicars general and episcopal vicars, since, although they do pos
sess all the executive power that corresponds by law to the diocesan 
bishop ( c. 4 79) ,  in this matter c. 134 § 3 applies. This applicable canon 
states that all that is attributed nominatim to the diocesan bishop in the 
scope of executive power is understood to belong only to the bishop and 
his equivalents, excluding the vicar general and episcopal vicar, except by 
special mandate. In the hypothesis of c. 87 § 1, the power of dispensation 
is attributed personally to the diocesan bishop by reason of his proper 

4. Cf. L. BUIJs, "De potestate episcoporum dispensandi," in Periodica 64 (1967), pp. 88-115, 
456-484 and 597-639; C. HEITZMANN, La potestad de dispensar de las leyes universales (Rome 
1989), passim, especially pp. 324 and 325. 
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power, which has been recognized by law pertaining to his governing func
tion in the diocese. Effectively, the episcopal responsibility to make valid 
any legislation emanating from the supreme authority corresponds to 
whoever presides over a group of the people of God. At the same time, this 
person, with just cause, may dispense the application of said legislation in 
specific cases. 5 

In reference to the object of the dispensation, the canon speaks of 
disciplinary laws given by the supreme authority. Specifically, the adjec
tive disciplinary adds nothing to the concept of the merely ecclesiastical 
law, 6 since it excludes only laws referring to faith and morals, 7 which are 
not merely ecclesiastical. What characterizes the laws that are discussed 
in this canon is that the author is the supreme authority. Thus, we speak 
here of universal laws in the broad sense (given by the universal author
ity), but, in reality, their scope may be universal or particular. 

Nonetheless, procedural and penal laws remain excluded from the 
bishop's power of dispensation. The Motu proprioDe Episcoporum mu
neribus IV, upon application of the criterion of Christus Dominus 8, spec
ified that the laws "ad processus spectantes, cum ad iurium defensionem 
sint constitutae" are not objects of the power of dispensation foreseen in 
the conciliar document. 8 On the other hand, the penal laws are those that 
precisely explain the most precious goods for the Church in the most ef
fective manner possible, threatening with punishment the conduct that is 
contrary to such good. Evidently, it is very rare that there be just cause (a 
spiritual good of the faithful) that demands the suitability of legitimizing, 
in a specific case, a conduct, which the law classifies as a crime for all 
other cases. It is understood, then, why the supreme authority has re
served dispensation for himself in these matters. 

In addition to the reserve of procedural and penal laws, the Apos
tolic See can, as the canon declares, reserve to itself or to another author
ity the power to dispense a specific law. In fact, the CIC reserves to the 
Holy See the dispensations of the following matters : priestly celibacy 
( c. 29 1 ) ; the obligation to associate at least two other consecrating bish
ops at an episcopal ordination (c. 1014) ; the age required for the presby
terate and diaconate when the time would be more than one year 
(c. 1031) ; the irregularities and impediments to receive the sacred orders 

5. Cf. J. OTADUY, "La relaci6n entre el derecho universal y el particular. A prop6sito de la 
Ap. Const. 'Pastor Bonus'," in Ius Canonicum 30 (1990), pp. 467-492, especially 475 and 476. 

6. Cf. Comm. 23 (1991), pp. 44 and 45. 
7. Cf., for exan1ple, A. VERMEERSH-1. CREUSEN, Epitome Juris Canonici, I (Malines-Rome 

1963), p. 96. 
8. Cf. J. LLOBELL, "Centralizzazione normativa processuale e modifica dei titoli di 

competenza nelle cause di nullita matrimoniale," in Ius Ecclesiae 3 (1991), pp. 431-477, 
especially 435-445. 
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foreseen in c. 1047, and matrimonial impediments of order (c. 1087), of a 
public perpetual vow of chastity in a religious institute of pontifical right 
(c. 1088) and of crime (c. 1078 § 2). 

Canon 87, on mentioning reservations, speaks of the specifically re
served. Without prejudice to the pontifical power to reserve, the principle 
that governs this matter is that it pertains to the bishop, with proper 
power, to dispense the laws for all the faithful in his jurisdiction, including 
those that have been given by the supreme authority. Since the power of 
the bishop to dispense is executive ordinary power, it must be broadly in
terpreted, in the tenor of c. 138, despite the strict criterion established in 
c. 92 (that refers to the power of dispensation "conceded for a specific 
case"). The reservation has, then, an exceptional character, and as such, 
must be strictly interpreted. In summary, the reservations (although the 
supreme authority can establish all those that are deemed appropriate) 
must be strictly interpreted, while the power of the diocesan bishop is in
terpreted broadly. 

For all this, there is no doubt that the word specialiter of the canon 
includes that the reservation must be expressly established. Some doctri
nal sector, nonetheless, has considered the hypothesis of the implicit reser
vation to explain two real interpretations. 9 One of these declares that in the 
tenor of c.87 § 1 the diocesan bishop cannot dispense the form of matri
mony. 10 The other affirms (without explicit reference to c. 87) that the di
ocesan bishop cannot dispense the prescription of c .  767 § 1 ,  which 
reserves the homily to a priest or deacon. 11  In the case of the form of matri
mony, it appears clear that the dicastery that has provided the act, qualified 
as interpretive of c. 87, has in reality established a new reservation (that 
would appear explicitly in Motu proprio De Episcoporum munerius IX, 
17, but was not recognized in the CJC). 12 In the case of the homily, it should 
be taken into consideration that whether or not we address a constitutive 
law that considers it essential that the homily be preached by an ordained 

9. Cf. A.M. ABATE, "La forma della celebrazione de! matrimonio nel Nuovo Codice di 
Diritto Canonico , "  in Apollinaris 59 ( 1986),  p .  171 ;  F. AZNAR GIL, "Comentario a las 
respuestas de la Comisi6n de interpretes de July 5, 1985. De la dispensa de la forma can6nica 
de! matrimonio," in Revista Espanola de Derecho Canonico 41  (1985), p. 509; J.A. FuENTES, 
"Respuestas de la C. P. para la interpretaci6n autentica de! CIC, de fecha June 20, 1987," in 
Ius Canonicum 28 (1988), p. 634; F.J. URRUTIA, "Responsa Pontificiae Commissionis Codicis 
Iuris Canonici Authentice Interpretando," in Periodica 74 (1985), p. 628. 

10. Cf. AAS 77 (1985), p. 771. 
11. Cf. AAS 79 (1987), p. 1249. 
12. In this sense, L. MADERO, "Resposta da Pontificia Commissao para interpretac;ao do 

Codigo," in Direito e Pastoral 2 (1988), pp. 272-283 and J.T. MARTfN DE AGAR, "La dispensa de 
la forma en una respuesta de la Comisi6n de interpretes," in Ius Canonicum 26 (1986), 
pp. 306-308. 
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faithful ( without prejudice to other explanations of the word of God that 
can very well be done by the laity). 13 If it were this way, it would no longer 
address a restriction to the power of the bishop, the declaration that the or
dinance of c. 767 § 1 is absolutely indispensable ( c. 86). However, there are 
those that reject this explanation and also speak in this case of a new reser
vation. 14 

2. Dispensation in an urgent case (§ 2) 

Paragraph 2 considers, as we have said, a different case. The object 
of the dispensation is always the same-laws given by the supreme au
thority-but the subject of the power is not only the diocesan bishop, but 
any ordinary seeing the urgency of the case. 

The expression "any ordinary" takes in all the subjects indicated in 
c. 134 § 1. That is, all those that exercise functions of government with or
dinary executive power (proper or vicariate) in the jurisdictional struc
tures of the Church, as well as, regarding its members, the major superiors 
of clerical religious institutes and societies of apostolic life of pontifical 
right. 

In order to arrive at the case described in c. 87 § 2, two general re
quirements are necessary ( difficulty in recourse to the Holy See and grave 
danger of harm in delay), and a third requirement for the case of reserved 
dispensations (which are customarily conceded in the same circum
stances). Naturally, it is the responsibility of the same ordinary to pru
dently determine whether these requisites are p resent. Since the 
dispensation must be conceded through a singular administrative act, any
one who thinks that the ordinary was mistaken in determining that the 
case was urgent may challenge the administrative act on this basis accord
ing to the general rules of recourse against administrative acts. In any 
case, if there were doubts regarding the urgency of a case, it would simi
larly be appropriate to apply the norm of c. 90 § 2, which, in the case of 
doubt regarding the sufficiency of its reason, establishes that the dispensa
tion conceded is valid and legal. 

Difficulty in obtaining recourse does not mean that it is impossible 
to do so. The difficulty may come from lack of time, or the need to employ 
extraordinary means. With the practice some criteria were developed. 
Thus, it is considered that the ordinary means of communication is the 

13. Cf. G. DALLA TORRE, "La collaborazione dei laici alle funzioni sacerdotale, profetica e 
regale dei ministri sacri," in Monitor Ecclesiasticus 109 (1984), p. 148; G. FELICIANI, "La 
predication des lai:cs dans le code," in L'annee canonique 31 (1988), p. 129; J.A. FUENTES, 
"Respuestas de la C. P. . . .  ," cit., pp. 629-632. 

14. Cf., for example, F.J. URRUTIA, "Responsa Pontificiae Commissionis Codicis Iuris 
Canonici Authentice Interpretando," in Periodica 77 (1988), p. 624. 
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public postal service, while the telegraph or telephone are considered ex
traordinary, 15  not so much due to difficulty in employing them, but rather 
because of the lack of security in being able to protect the proper reserva
tions. On the other hand, a case is not considered urgent when recourse 
can be directed through the pontifical legate. 16 

Grave danger of harm is in relation to the reason for the dispensation 
and the spiritual well-being that it should produce. In any case, in these 
cases it is not enough that the normal reason for the dispensation is given. 
Rather, the danger of grave harm is also required in the case where conces
sion of the dispensation is delayed. In speaking of danger of harm, the case 
where the harm has already been produced is excluded. The nature of the 
damage can be of any type: material, spiritual, private or public. 

In the case of urgency described, any ordinary can also dispense the 
laws given by the supreme authority that are reserved to the Holy See. In 
this case, another obvious requirement is added: that in the same circum
stances the Holy See would generally concede the dispensation. In order 
to determine this requisite, the ordinary would have to follow the practice 
of the Roman Curia. In any case, the fact that it is reserved, especially in 
the actual discipline, indicates the will to require an especially grave rea
son to dispense in the matter. And, in reference to the dispensation of 
priestly celibacy, it should be kept in mind that c. 87, due to the remission 
contained in c. 291, maintains the reservation to the Holy See without ad
mitting the exception in the case of urgency. 

15. Cf. CPI, Responsio no. 5, November 12, 1922, in AAS 14 (1922), p. 662; c. 1079 § 4 of the 
CIC. 

16. Cf. SECR. ST., Notificatio, January 1, 1942, in X. OCHOA, Leges Ecclesiae post Codicem 
iuris canonici editae, II, col. 2108, no. 1657; CPI, Responsio no. I, June 26, 194 7, in AAS 39 
(1947), p. 374. 
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88 

Tit. IV. Ch. V. Dispensations c. 88 

Ordinarius loci in legibus dioecesanis atque, quoties id 
ad fidelium bonum conferre iudicet, in legibus a Concilio 
plenario vel provinciali aut ab Episcoporum conferentia 
latis dispensare valet. 

The local Ordinary can dispense from diocesan laws and, whenever he 
judges that it contributes to the spiritual welfare of the faithful, from laws 
made by a plenary or a provincial Council or by the Bishops' Conference. 

SOURCES: c. 82 

CROSS REFERENCES: c. 134, 445, 455 

C OMME NTARY ------
Eduardo Baura 

In this canon the discipline of the CJC/1917 (c. 82) is substantially re
corded: that the particular laws-not given by the supreme authority-can 
be dispensed by all local ordinaries. 

Local ordinary is understood as all those listed in c. 134 § 2-that is, 
those who have executive ordinary power (proper or vicarious) in a com
m unity of the faithful pertaining to the hierarchical structure of the 
Church. The fact that the local ordinary recognizes the power to dispense 
from the law is another consequence of the conception of the dispensa
tion as an object of administrative function. That is, dispensation of laws 
for the benefit of the faithful in their own community corresponds to the 
ordinary administration of a diocese ( or of an equivalent community of 
the faithful). This falls to the person who has competence and is charged 
with the ordinary government of this community (cf. c. 479). The power to 
dispense these laws may be delegated in the tenor of c. 137 § 1, since it 
forms a part of the normal competence of the regular power of the local 
ordinary. This occurs without prejudice that the particular legislator may 
reserve, for important reasons, the authority to dispense a specific rule 
(cf. C. 479 § 1). 

The object of the power of dispensation is, in the case of this canon, 
all particular laws that have not been given by the supreme authority. That 
is, it applies to laws given by the diocesan bishop, by the particular coun
cil or by the bishops' conference. It is fitting to consider whether this 
canon speaks of law in the broad sense, since, leaving aside the debate re
garding whether or not bishops' conferences have proper legislative 
power, it appears that this canon does not exclude the possibility of 
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dispensation of administrative norms given by the bishops' conference. 
This is because the power of the local ordinary must be interpreted in the 
broad sense ( c. 138) and nothing prevents this case from being applied to 
the rule of law that states "cui licet quod est plus, licet utique quod est 
minus" (VI reg. LIii). 

In the canon discussed here, no type of particular law is excluded 
from the power of dispensation of the local ordinary. Therefore, in theory, 
the local ordinary should be able to dispense both procedural and penal 
laws. 1 Nonetheless, in practice this does not have much relevance be
cause, as there are very few particular penal or procedural laws, 2 it is diffi
cult to give j ust cause for their dispensation. Naturally this always 
addresses merely ecclesiastical, not constitutive, laws ( cf. c. 86). 

In the case of dispensation of laws of particular councils and Bish
ops' Conferences, c. 88 requires that the local ordinary judge whether it 
really demands the good of the faithful. Needless to say, this is a general 
requirement for all dispensation, and not only for this case. Until the 
Schema of 1977, the preceding clause regarding the dispensation of these 
laws stated: "in casu tantum particulari," which is also essential to all dis
pensations. We can conclude that the legislator, without arriving at an ade
quate formulation, has attempted to protect these laws especially, by 
invoking a major consideration of the cause at the time of their dispensa
tion, although this is difficult to verify in practice. 

1 .  Cf. V. DE PAOLIS-A. MONTAN, in Il diritto nel mistero delta Chiesa (Rome 1988), p .  321. 
2. Cf. J. LLOBELL, "Centralizzazione normativa processuale e modifica dei titoli di 

competenza nelle cause di nullita matrimoniale," in Ius Ecclesiae 3 (1991), pp. 441-445. 
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89 

Tit. IV. Ch. V. Dispensations c. 89 

Parochus aliique presbyteri aut diaconi a lege universali 
et particulari dispensare non valent, nisi haec potestas 
ipsis expresse concessa sit. 

Parish priests and other priests or deacons cannot dispense from univer
sal or particular Law unless this power is expressly granted to them. 

SOURCES: c . 83 

CROSS REFERENCES: cc . 1079, 1080, 1081, 1 196, 1203, 1245 

COMME NTARY ------

Eduardo Baura 

We have seen how the power of dispensation forms part of the power 
of the executive ordinance . Therefore, the provision of this canon can be 
deduced from the remaining norms regarding dispensation, since a person 
who does not have the authentic power of governance in the Church also 
does not possess the power of dispensation. Nonetheless, the reason for 
this canon to exist is to clarify that not even in extreme cases-which are 
precisely those that demand dispensation-in which recourse to the com
petent authority is difficult, can sacred ministers dispense laws. This clari
fication was also present in the previous CIC (c . 83) and counters the 
doctrine of some ancient authors who accepted the possibility that in the 
most common cases parish priests could grant dispensations. 1 

The previous Code spoke only of parish priests, while the current 
one has added mention of other priests and deacons. In the case of parish 
priests, some doubt could, in effect, arise, since they are responsible for 
the care of souls-as the pastor proper, but under the authority of the di
ocesan bishop-over the community of the faithful with which they are 
entrusted (cc . 515 § 1 and 519) . However, it is reasonable to consider that 
their function is not a power function. In any case, the reason that the leg
islator makes this allusion to parish priests and to other priests and dea
cons is always the same. That is, it addresses possible urgent cases that 
could arise, principally at the moment of administration of the sacra
ments, although in the case of deacons this is much less likely. 

In any case, the canon does not exclude the possibility that the afore
mentioned subjects may be expressly granted the power to dispense . In 
reference to this case, c . 83 of the CJC/1917 used the expression faculty, 

1. Cf., for example, J. D'ANNIBALE, Summula Theologiae Moralis, Pars I (Rome 1888), 
pp. 218 and 219. 
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while the current canon speaks of power. Independent of the terminology 
used, the power to dispense in this case is always by concession. Such 
concession can come from the law itself or by delegation. In most cases, 
the power must be strictly interpreted, in the tenor of c. 92, as it addresses 
a power conceded for a specific case. 

The current CIC conceded the power to dispense the form of mar
riage and all impediments of ecclesiastical law, except what arises from 
the sacred order of presbyter (c. 1079 §§  1 and 2), to the parish priest, the 
sacred minister duly delegated and the priest or deacon performing mar
riage. This occurs only under the specific circumstances addressed in 
c. 1 1 16 § 2, which include danger of death and inability to reach the local 
ordinary. Paragraph 3 of c. 1079 establishes that in danger of death the 
confessor possesses the power of dispensation for the internal forum of 
occult impediments. Canon 1080 also concedes to the previously men
tioned sacred ministers the power to dispense from some impediments in 
the so-called casus perplexus. 

In addition to the faculties recognized in cc. 1 196 and 1203 of dispen
sation of vows and oaths (see commentary on c. 85), c .  1245 grants to the 
parish priest the authority to dispense an obligation to observe a holy day 
or of penance. This must be exercised in accordance with the prescription 
of the diocesan bishop. By virtue of their comparison with the parish 
priest, the following also have this authority: the quasi-parish priest 
(c. 516), the deacon addressed in c. 517 § 2, the parochial administrator 
(c. 540 § 1) ,  and the military chaplain (SMC VII). In addition, the same 
c. 1245 concedes the identical authority to the superior of a religious insti
tute or of a society of apostolic life, if they are clerical of pontifical right, 
with respect to their proper subjects and to others that live day and night 
in the house. 
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90 § 1 . A lege ecclesiastica ne dispensetur sine iusta et ra
tionabili causa, habita ratione adiuctorum casus et 
gravitatis legis a qua dispensatur; alias dispensatio 
illicita est, nisi ab ipso legislatore eiusve superiore 
data sit, etiam invalida. 

§ 2 . Dispensatio in dubio de sufficientia causae valide et 
licite conceditur. 

§ 1 .  A dispensation from an ecclesiastical Law is not to be given without a 
just and reasonable cause, taking into account the circumstances of 
the case and the importance of the law from which the dispensation 
is given; otherwise the dispensation is unlawful and, unless given by 
the legislator or his superior, it is also invalid. 

§ 2. A dispensation given in doubt about the sufficiency of its reason is 
valid and lawful. 

SOURCES: § 1: c. 84 § 1; SCHO Normae, 1 iul. 1931 ,  3; CD 8b; EM VII; 
SCDF Normae, 13 ian. 1971, II/3b (AAS 63 [ 1971] 304); SCDF 
Deel., 26 iun. 1972, II (AAS 64 [ 1972] 642); SCDF Litt. circ . ,  
14 oct. 1980, 5 (AAS 72 [1980] 1 134); SCDF Normae, 14 oct. 
1980, 2 et 3 
§ 2: C .  84 § 2 

CROSS REFERENCES: cc. 14, 63 

C OMME NTARY ------

Eduardo Baura 

1. Notion of the just and reasonable cause 

The motivating cause of a dispensation is that which impels the sus
pension of the efficacy of the law in a specific case, in order to achieve an 
equitable result in the singular case. The cause is, in effect, the element 
that turns the dispensation into a perfecting institution of the law. It is, 
therefore, far from being a factor destructive of the established disciplin
ary order, resulting from an arbitrary act. It is in the validation of the 
cause that the juridical sensibility of the authority must be weighed, so 
that the concession or denial will be a prudent, equitable act. 

It is not easy to give an exact notion of a cause for dispensation, 
since it is presented under different aspects in concrete cases, and its val
idation will always consist of prudent judgment. The CIC does not give 
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a definition. Canon 87, nonetheless, speaks of the spiritual good of the 
faithful as cause for granting a dispensation (cf. CD 8b; EM VIII) . Canon 
88 refers only to fidelium bonum. The CCEO, in its c. 1536 § 2, points out 
a notion of cause: "bonum spirituale christifidelium est iusta et rationabi
lis causa." For its part c. 90, upon establishing the need for cause, quali
fies it with the adjectives "just and reasonable" and adds an allusion to the 
consideration of the circumstances of the case and the gravity of the law 
that will be dispensed. 

Therefore, the dispensation must always seek the good of the faithful 
for whose benefit it is conceded, and must depart from the presumption 
that following the law supposes the good of the faithful. It is difficult to 
trace a net separation between spiritual and unconditional good. What is 
clear is that a dispensation cannot harm the good of souls. That the dispen
sation be just means that it cannot damage any juridical good ( of society, 
or of the rights of individuals). On the other hand, reasonable cause means 
that there should be harmony between the reason for the dispensation and 
the proper rationality of the law, in proportion to the circumstances of the 
case and the gravity of the law. 1 The dispensation, in summary, should not 
be considered a break in the order claimed by the law for the common 
good, but rather an exception that does not affect the general rationale of 
the law. Thus, instances of dispensation and of benign interpretation 
( epikeia) of the law have sometimes been considered very similar. 2 

Canon 90 offers two parameters for judging the rationality of the 
cause: the circumstances of the case and the gravity of the law that will be 
dispensed. One aspect of the rationality of the cause will be, in effect, a 
proportional relationship between the circumstances of the case that jus
tifies an exception to the law, and the gravity of the juridical good pro
tected by the law that will be dispensed. 

The CIC does not properly contain restrictive causes for dispensa
tion (canonical causes), except the ordinance of c. 14. This canon consid
ers it a just cause for the ordinary to dispense the obligation of a law for 
which there is a doubt of fact. In some cases, especially when another au
thority has been conceded the authority to dispense, circumstances 
should be described that concur in order to give reasonable cause for the 
dispensation. 3 

There are circumstances that directly foster dispensation of the law. 
This may occur when following the law entails an especially onerous dis
comfort ( e.g., when, due to physical weakness, it is best to dispense of the 
law of fasting), or when the dispensation may produce a greater good ( e.g. 

1. Cf. P. LOMBARDI.A, commentary on c. 90, in Pamplona Com, p. 109. 
2. Cf. V. DEL GIUDICE, Privilegio, dispensa ed epicheia nel diritto canonico (Perugia 

1926), pp. 48-55. 
3. Cf., for example, SCRO, Normae July 1, 1931, in X. OCHOA, Leges Ecclesiae post 

Codicem iuris canonici editae, I, col. 1329, no. 1030. 
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dispensation of the obligation to attend Mass in order to care for an ill per
son) . On other occasions, the dispensation may be advisable although 
there is no circumstance that directly opposes following the law, but where 
its relaxation may result in some good ( achieving the reconciliation of a 
person or preventing a more grave transgression of law, etc.).4 In these last 
cases the rationality and the justice of the cause should be appraised more 
attentively, to avoid confusing the dispensation with a mere relaxation of 
the discipline in detriment to the spiritual good of the faithful. 

It is customary to speak of public and private causes, according to 
the type of good that is postulated. In the discipline of the first centuries 
of the Church, only dispensation for a public purpose was admitted. Start
ing in the ninth century, the private good and the faithful began to be 
taken into account. 5 One author holds that all dispensation is founded in 
the public interest and, therefore, the ecclesiastical authority would have 
not only the power, but also the obligation to grant it when the necessary 
requirements are fulfilled. 6 Be that as it may, the dispensation will benefit 
first the person receiving it in a specific case. However, if a just and rea
sonable cause exists, it will not carry any harm to the community, but 
rather it will indirectly enrich the community through the well-being of 
one or more of its members. 

2. Necessity of the cause 

In reference to the obligation of the authority to grant a dispensa
tion, we must keep in mind that the cause, in itself sufficient to excuse 
compliance with the law, is never required. In such a case, application of 
the laws corresponding to the excuse and, where applicable, declaring 
that such a circumstance has occurred would be sufficient. But on the 
fringe of this case, necessary or obligatory dispensation for various causes 
are also discussed, among which the most considered case is that in which 
a precept foresees that the dispensation will be granted if requested and if 
determined circumstances are present. 7 There are authors that have also 
put forth the possibility that causes exist which make the dispensation 
necessary or obligatory. In this case, there is no recognition of a right to 
the dispensation, but rather an affirmation of the moral obligation of the 
superior to concede it. 8 It appears clear that the granting of a dispensation 

4. Cf. G. MICHIELS, Normae Generates iuris canonici (Paris-Tournai-Rorne 1949), II, 
pp. 742-744. 

5. Cf. A. VAN HOVE, De privilegiis. De dispensationibus (Malines-Rorne 1939), p. 418. 
6. Cf. P. FEDELE, "Dispensa (diritto canonico)," in Enciclopedia del Diritto, vol. XIII 

(Milan 1964), p. 180. 
7. Cf. F. SUAREZ, De legibus, VI, c. 18, nos. 19-22. 
8. Cf. A. VAN HOVE, De privilegiis . . .  , cit., p. 427. 
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is an equitable act, which assumes the harmonizing, in a specific case, of 
justice with other virtues9-primarily with charity. Dispensation, there
fore, is more or less necessary for reasons of equity, but it becomes practi
cally impossible to determine exactly when a just act is necessary. From 
that we can affirm that the act of granting a dispensation pertains to the 
discretion of the competent authority. Now, discretion does not mean in 
some arbitrary manner. (This would occur in the case where the dispensa
tion of a determined subject is declined, while being granted for the same 
or a lesser reason for another. Another example would be when the cause 
for the dispensation is the convenience of the authority that would not 
comply with the obligation to safeguard the discipline, etc.) On the other 
hand, upon administratively granting or denying a dispensation, it is al
ways possible to request the dispensation of another authority within the 
boundary limited by c. 65, and even to appeal against the act of granting or 
denial in the tenor of c. 1 732ff. 

Canon 90 considers the case of dispensation without reason, stating 
that if it were conceded by an authority other than the legislator or his su
perior it is invalid and, in all cases, illicit. Legislator is understood here as 
the authority that gave the law that is the object of the dispensation ( and, 
naturally, his successor). Thus, some legislators are not considered as 
such when dealing with the dispensation of a law enacted by their supe
rior (e.g., the diocesan bishop with respect to universal laws). 

It should be noted that in addition to the effective cause that justifies 
relaxation of a law, the authority must also, in fact, have adequate knowl
edge of the cause. Regarding this theme, the prescriptions regarding 
obreption and subreption ( cf. c. 63) must also be kept in mind. 

In spite of some very harsh admonitions regarding dispensations 
without cause, 10 traditional canonical doctrine has admitted its validity 
when the dispensation comes from the legislator. 11  This arises from a vol
untarist conception of the law, in which the legislator is considered as the 
dominus of the norm, by which the law can be freely dispensed. In every 
case, it has always been noted that when a cause is lacking there is no 
"dispensatio sed dissipatio," since distributive justice is harmed and, per
haps, so is the subject dispensed. The "relaxatio legis" cannot be con
ceded purely arbitrarily or voluntarily, but rather it must be in response to 
the rationality of the law. 

9. Cf. J. HERVADA, Coloquios propedeuticos de Derecho Canonico (Pamplona 1990), 
pp. 81-87. 

10. Cf., for example, COUNCIL OF TRENT, Sess. XXV, Deer. De reformatione generali, 
ch. XVIII. 

11 .  Cf. G. MICHIELS, Normae Generates . . .  , cit., II, p. 740. 
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The validity of the dispensation without cause has ultimately caused 
a certain perplexity in the doctrine. There are those that see here a singu
lar norm and not an administrative act, 12 since it is an action that obtains a 
result contra legem "without legal legitimacy". Nonetheless, it must be 
kept in mind that the act by which the dispensation is granted is always a 
singular administrative act. It should not be forgotten that in the Church 
all those that have legislative power also have executive power, and when 
a legislator concedes the relaxation of a law in a particular case, he is ex
ercising an administrative function. Thus it is very fitting to affirm that, in 
questioning the cause of dispensation, the problem does not come in 
terms of validity, but rather legitimacy. 13 In effect, the act that contains a 
dispensation, although one with legislative power has granted it, is subject 
to the system of juridical control of administrative acts. That is, the com
petent authority can rescind the illegitimate administrative act that con
ceded a dispensation. 

3. The case of doubt regarding the cause 

Paragraph 2 of c. 90 contains a norm that seeks to give security in 
the juridical world. When there is doubt regarding the sufficiency of the 
cause, a conceded dispensation is valid and lawful. Some authors stress 
the fact that the canon speaks of sufficiency of the cause, not of its exist
ence, 14 while others consider the possibility to apply this precept also 
when there is doubt regarding the existence of the cause. 

12. Cf. P. LOMBARDfA, "Legge, consuetudine ed atti amministrativi nel nuovo Codice di 
diritto canonico," in S. FERRARI (Ed.), fl nuovo Cadice di diritto canonico (Bologna 1983), 
pp. 98-101. 

13. Cf. S. BERLINGO, La causa pastorate della dispensa (Milan 1978), pp. 407-410. 
14. Cf., for example, A. VERMEERSH-I. CREUSEN, Epitome Juris Canonici, I (Malines-Rome 

1963), p. 181; M. A CORONATA, Jnstitutiones Juris Canonici, I (Turin 1928), p. 1 12. 
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Qui gaudet potestate dispensandi earn exercere valet, 
etiam extra territorium exsistens, in subditos, licet a ter
ritorio absentes, atque, nisi contrarium expresse statua
tur, in peregrinos quoque in territorio actu degentes, 
necnon erga seipsum. 

In respect of their subjects, even if these are outside the territory, those 
who have the power of dispensing can exercise it even if they themselves 
are outside their territory; unless the contrary is expressly provided, they 
can exercise it also in respect of peregrini actually present in the terri
tory; they can exercise it too in respect of themselves. 

SOURCES: c. 201 § § I et 3; SCEC Resp. I-IV, 24 iul. 1948 

CROSS REFERENCES: cc. 100, 136 

C OMMENTARY ------

Eduardo Baura 

This canon addresses the subject of a dispensation. The concession 
of a dispensation is an act of jurisdiction, and as such it must follow the 
general rules of competency. In effect, the ordinance of the current canon 
substantially recalls the more generic rule of c .  136. This canon estab
lishes that the executive power can be exercised, although one is outside 
of his or her jurisdiction, over the proper subj ects, even when they are 
outside their territory (if the nature of the case, or the provisions of law, 
do not indicate otherwise). This power can also be exercised over pere
grini that actually dwell in the territory. Those persons are subjects who 
pertain to a personal jurisdiction with respect to the personal ordinary, 
and those that have domicile or quasi-domicile and vagus ( c. 107 § § 1 and 
2) with respect to the local ordinary, always in the scope of their respec
tive competencies. The peregrini are not, in principle, subjects of the 
local ordinaries. However, for the concept of the transient or peregrinus 
the following must be added to c. 100: the faithful who are found outside 
of their domicile or quasi-domicile which they still maintain. 

For the peregrini, nonetheless, c. 136 admits the competency of the 
person who has executive power in a place, if it deals with the execution of 
universal and particular laws that are obligatory for them according to the 
norm of c. 13 § 2, 2°. That is, it deals with the laws of the territory that seek 
to take care of public order, determine the formalities that must be ob
served in the acts, or refer to immovable objects situated in the territory. 
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Canon 136 excludes, therefore, competency over the peregrini with re
spect to personal laws to which they are subject, and to the particular laws 
of the territory whose transgression causes harm in their own territory. 
Canon 91 does not contain this exception and, as it is more specific than 
c. 136, it can be thought to prevail over this. In addition, executive power 
must be broadly interpreted (c. 138). Nonetheless, apart from the case of 
territorial laws that are obligatory because their transgression would cause 
harm ( and, therefore, it would be difficult to find a just cause for their dis
pensation), the same c. 91,  upon establishing that dispensation should also 
be granted to transients, contains the clause "nisi contrarium expresse 
statuatur." Both c. 136 and c .  13 § 2, 1 ° provide that the aforementioned 
laws are not under the competency of the territorial ordinary. Nonethe
less, nothing would prevent them from being applied in an urgent case, 
similar to what is laid out in c. 87 § 2 regarding laws given by the supreme 
authority. 

It is clear, then, that dispensation can be granted only to an author
ity's subjects. It is fitting to consider, nonetheless, that a person may be
nefit indirectly from a dispensation granted by someone who is not the 
competent superior. This is the case of a dispensation granted to one of 
the faithful that dissolves a legal bond that equally affected someone else 1 

(this can occur, for example, in the dispensation of the matrimonial im
pediment of consanguinity). 

Canon 91  has no precedent in the CJC/1917, but was considered very 
useful to include in the current Code2 in order to counter the doctrinal dis
cussions that had taken place regarding this matter during the codification 
of the Pio-Benedictine Code. To resolve the question, the authors ap
pealed to c. 201 §§  1 and 3 of the CJC/19 17, whose ordinances were similar 
to the current c. 136 in reference to proper subjects. The practice also 
broadened competency to non-subjects, 3 but this was one of the contro
versial matters in the doctrine. 4 

Another of the most studied themes was the possibility that the supe
rior could grant a dispensation to himself from the obligation of a law. It 
was common to say that a superior could dispense himself of a law, since 
by virtue of c. 201 § 3 of the CJC/1917, the voluntary jurisdiction could be 
exercised to his or her own benefit. Nonetheless the doctrine was inclined 
to reject the possibility of the dispensation of a law by oneself because it 
was considered that the legislator, when giving a law, cannot be obligated 

1. Cf., for example, B. OJETII, Synopsis rerum moralium et Juris Pontificii, I (Prati 
1904), p. 555. 

2. Cf. Comm. 19 (1987), p. 191. 
3. Cf. SCEC, Responsio July 24, 1948, in X. OCHOA, Leges Ecclesiae post Codicem iuris 

canonici editae, II, col. 2507, no. 2003. 
4. Cf., for example, G. MICHIELS, Normae Generates iuris canonici, II (Paris-Tournai

Rome 1949), pp. 729-735. 
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by the same law. In reality, the defect of this reasoning is precisely in the 
posing of the problem, when one can observe5 a voluntarist conception of 
the law which must be overcome. 

Currently, then, the discipline of the Code remains clear, in terms of 
proper subjects, peregrini, the superior himself or herself that grants the 
dispensation. 

5. Cf., for example, X. WERNZ-P. VIDAL, Jus Canonicum, I: Normae Generates (Rome 
1938), pp. 472 and 473; A. VAN HOVE, De privilegiis. De dispensationibus (Malines-Rome 
1939), pp. 399-402. 
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Strictae subest interpretationi non solum dispensatio ad 
normam can. 36 § 1 ,  sed ipsamet potestas dispensandi ad 
certum casum concessa. 

A strict interpretation is to be given not only to a dispensation in accor
dance with can. 36 § 1 ,  but also to the very power of dispensing granted 
for a specific case. 

SOURCES: c. 85 

CROSS REFERENCES: cc. 36, 138 

COMME NTARY -------

Eduardo Baura 

This canon refers to the interpretation of a dispensation ( or better, to 
the act of its concession) and to the power of dispensation granted for a 
specific case. Canon 92 contains, in reality, a specific application to the 
case of dispensation of two general principles proclaimed in cc. 36 and 
138 and is nearly identical to c. 85 CJC/1917. 

1. The canon establishes, in the first place, that a dispensation must 
be interpreted strictly, in the tenor of c. 36 § 1 .  This lies down as a precept 
that the administrative act, when it is contrary to a law in favor of individ
uals-as is obviously the case in dispensation-must be interpreted 
strictly. Therefore, the same principle established in c. 18 for laws that 
contain exceptions to more general laws prevails. That is, in case of 
doubt, the observance of a general law must be favored, instead of its ex
ception. The factor that requires a strict interpretation in case of doubt is, 
in summary, the character of an exception to the law, proper to dispensa
tion. 

Now, strict interpretation should be understood correctly: as a type 
of explanatory interpretation that is carried out in case of doubt. This is 
confirmed by the reference to c. 36 ( of which, although this explicit ref er
ence may not exist, it should be noted that the act of granting a dispen
sation is an administrative act). Canon 36, in effect, provides that the 
administrative act must be understood, in the first place, according to the 
proper meaning of the words and the common manner of speaking. Only 
in case of doubt must an explanatory interpretation be added (which may 
be broad or strict). Canon 36 also imposes strict interpretation for the 
case of an administrative act contrary to a law in favor of individuals (this 
is the case in dispensation). 
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Keep in mind, also, that strict interpretation must not be confused 
with what is commonly called restrictive interpretation. The first is a type 
of explanatory interpretation that, in case of doubt, chooses, among vari
ous possible meanings of the words, the most restrictive ( e .g . ,  when the 
term "lay" is interpreted as the faithful who are neither ordained nor con
secrated, excluding those faithful who are consecrated but not ordained). 
The second, on the other hand, does not consist merely of an explanation 
of words, but forces their literal meaning, giving a more restrictive sense, 
considering that the will of the author of the interpreted act was not ex
pressed correctly. (magis dixit quam voluit; e.g. ,  when it is interpreted 
that where the act stated "faithful" it should have said "clergy"). Naturally, 
the law can indicate that specific acts and norms be interpreted strictly 
(the penal laws, acts that contain an exception to the law, etc.) ,  but not re
quire a restrictive interpretation, since this supposes a correction to the 
literal tenor of the interpreted act. 

It is clear, then, that in the case of doubt, a choice must be made be
tween possible interpretations that are merely explanatory, and those that 
are stricter, in favor of the law. This is contrary to the opinion of some au
thors who maintain that such strict interpretation should be carried out 
only in some cases. 1 This does not prevent the similar application of the 
principle of c. 77, that is, that dispensation really acquires some benefit to 
the recipient. In any case, as is evident, any extensive interpretation re
mains rejected. That is, any interpretation that goes beyond the literal 
sense of the words, broadening the dispensation to other subjects or other 
obligations of law or other cases not explicitly outlined in the act of con
cession. 

2. Canon 92 also establishes that the power to dispense, conceded 
for a specific case, must also be interpreted strictly. The clarifications 
made above regarding the interpretation of the act of granting the dispen
sation apply here as well. The granting for a specific case means that the 
power to dispense is given to a specific subject or regarding a specific 
matter and this must be subject to strict interpretation. 

Apart from this, in order to correctly understand this canon, here we 
must resort to the most general principles, that is, we must consider what 
is stated in c. 138. Thus, although the act of concession of the power to 
dispense for a specific case must be strictly interpreted, it is understood 
that the person who has this power (for a specific case) is also given ev
erything necessary to exercise this power. None of this prevents, by virtue 
of the cited c .  138, the ordinary power of dispensation, as well as the 
power delegated in general for all cases ought to be interpreted broadly. 

1. Cf., for example, M. CABREROS DE ANTA, Derecho Canonico fundamental (Madrid 
1960), pp. 475-476. 
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Dispensatio quae tractum habet successivum cessat iis
dem modis quibus privilegium, necnon certa ac totali ces
satione causae motivae. 

A dispensation capable of successive applications ceases in the same way 
as a privilege. It also ceases by the certain and complete cessation of the 
motivating reason. 

SOURCES: c. 86 

CROSS REFERENCES: c. 46, 47, 78, 79, 80, 81 ,  82, 83, 84 

COMME NTARY ------

Eduardo Baura 

This last canon dedicated to dispensation deals with its cessation, 
and makes reference only to dispensation of successive applications as 
being possibly problematic in this area. 

The dispensation of successive applications is that which, by virtue 
of the release from a law, allows the realization of more than one act con
trary to the dispensed law ( e.g., extending dispensation of the law of absti
nence of meat during lent for each Friday of the same season). On the 
other hand, a dispensation that applies to a single act is called a simple 
dispensation (e.g. ,  dispensation of an impediment to receiving priestly or
dination ceases with the ordination). 

Canon 93 stipulates that dispensation of successive applications 
ceases in the same way as privilege. Thus, the dispensation would cease 
due to several factors. These include the death of the recipient ( c. 78 § 2), 
renunciation accepted by the competent authority (c. 80 § 1) and revoca
tion by the competent authority in accordance with what is provided in 
c .  4 7 ( cf. c. 79) . Naturally, a just cause is required for such revocation, 
since, although the concession of a dispensation is discretionary, its revo
cation is not, as it is assumed to be an authentic right of the passive sub
j ect. Abuse of the dispensation, in accordance with c.  84, would be 
considered just cause for the revocation of a dispensation. 

As the doctrine commonly points out, 1 a dispensation would also 
cease for the other reasons noted in the case of privilege, although this oc
curs less frequently in the case of dispensation. Specifically, these include 

1. Cf., for example, A. VAN HOVE, De privilegiis. De dispensationibus (Malines-Rome 
1939), pp. 455-456. 
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the passing of a designated time period or reaching the number of cases 
for which the dispensation was granted ( c. 83); cessation of the authority 
of the person who conceded the dispensation, but only if it was granted 
with the clause "at our pleasure" or another similar clause (cc. 81 and 46); 
destruction of the thing or the place, if the dispensation had this real ref er
ence, lack of use, and consequently legitimate prescription, if the dispen
sation puts a burden on others (which would be difficult to reconcile with 
the just cause the dispensation should have). 

In addition to the causes of cessation common with privilege, the 
dispensation of successive applications ceases with the certain and total 
disappearance of the motivating cause. This idea is also similar to what is 
considered for privilege in c. 83 § 2, but the statement of c. 93 is much 
more emphatic. Here we face a consequence of the importance of the es
sential element of the cause for dispensation, making the point of one of 
the differences between this institution and privilege. 

The current canon points out that the cessation of the cause must be 
certain and complete. It is not sufficient, then, for only one of the motives 
that induced the dispensation to disappear. Nor is it sufficient for the grav
ity of the circumstances to lighten. In the same way, the cessation must be 
certain and, therefore, if there is doubt, the dispensation remains in force 
and can be lawfully used. It is important that such certainly exist, since 
the cessation of a dispensation does not require in itself an explicit decla
ration from the authority. 

Canon 93 directly addresses the cessation of a dispensation with suc
cessive applications, without explicitly referring to simple dispensation. 
The authors that commented on c. 86 of the CJC/1917 (identical to the cur
rent c. 93) debated whether, in the case of cessation of the cause motivat
ing a dispensation after it has been used, the dispensation also would 
cease. Naturally, if by virtue of the dispensation some acts have already 
been executed, even though the dispensation as such would not have had 
an effect, the rights acquired by the passive subject of the dispensation 
must be respected. In the case where no acquired rights or expectation of 
rights are harmed, c. 93 would have to be applied extensively. Thus, the 
cessation of the dispensation due to cessation of the cause would be af
firmed, also keeping in mind the essentiality of the cause as a constitutive 
element of the institution of dispensation. 
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TITULUS V 

De statutis et ordinibus 

TITLE V 

Statutes and Ordinances 

cc. 94-95 

------- INTRODUCTION ------

Andrea Bettetini 

This title addresses two matters that, although they were already 
used in the heart of the ecclesial juridical order, were not considered in 
the preceding CIC: statutes and ordinances. 

The reason the legislator considered it suitable to include these can
ons in the new Code must be sought primarily in the fundamental require
ment for every subject and in every juridical system, of knowing in the 
most certain manner possible the substance and effects of an act. Also, in 
effect, through the formalization of the norms regarding statutes and ordi
nances, one can now act with the certainty that derives from understand
ing both the underlying substantial reality in these terms and their 
juridical efficacy.1 

Statutes and ordinances are acts that constitute expressions of regu
latory and statutory power, and contain general and impersonal norms 
aimed at moderating the conduct of certain subjects of law within entities 
of personal or foundational nature ( cf. c. 115). Specifically, the statute is a 
document that contains the norms regarding the structure, organization 
and functioning of these entities. On the other hand, the ordinance is the 
act that contains the norms that must be observed in meetings of persons 
of celebrations indicated by the ecclesiastical authority or convoked by 
the faithful. 

Statutes and ordinances are, therefore, administrative norms that, as 
such, are as different from singular administrative acts as from general de
crees and instructions. They are distinguished from singular administrative 
acts based on a material criterion. The reason of the content of the act, in 
effect, contrasts declarations that will a general and impersonal efficacy 

1. Cf. Comm. 9 (1977), p. 234. 
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( ordinances and statutes) to decisions that have a singular recipient ( single 
administrative act). Nor are statutes and ordinances identified-this time 
according to a criterion that is not material, but functional-with general 
executory decrees and the instructions addressed in cc. 31-34. In effect, 
the function of the latter acts of administrative nature is, exactly, to exe
cute an existing law, determining the specific manner of its observance and 
application. On the other hand, statutes or ordinances-while also being 
subordinate, and as we will see, to the principle of legality-constitute a 
non-executory, but independent, normative system of other laws. This con
cept can be expressed in another way by stating that they are normatively 
speaking secondary acts with respect to a primary law. 2 

As we anticipated above, the ordinances addressed by this title, 
given their administrative nature, are subordinate to the principle of legal
ity. Beginning with the text of the canons it can be proven that the legisla
tor understood this principle in a triple sense. 

a) The first is the proper and general sense of non-contradiction with 
respect to a law, and of coherence of each act with previous legal ordi
nances with the goal of possible successive judicial control. In effect, for a 
major and more complete protection of the subjective juridical position of 
the faithful, a legislative foundation is considered necessary for those acts 
that can establish-and in fact do establish-effective norms erga omnes. 
This is also true for those acts that establish innovative norms of ordering 
(as is the case of statutes and ordinances in the measure to which they 
contain distinct or even new norms with respect to the general law: cf., for 
example, c. 119). 

b) In addition to this certain sense of the principle, cc. 94 and 95 re
veal a second meaning. This is the sense that they place in the law for the 
foundation of authority of the specific statutory and regulatory power to 
determined entities. This foundation is set even in the absence of both a 
specific standard parameter of coherence and verification of the substan
tial legitimacy to which we referred under letter a) above. Stated in an
other way : the legislative foundation assumes relevance also as a mere 
granting of power to a subject, without indication of criteria and goals (in 
this respect, the doctrine and the legislation admit statutory norms not 
only infra, but also extra or praeter legem).3 

c) In reference exclusively to the statutes, c. 94 § 3 reveals an ulterior 
meaning of the concept of legality. In effect, this last ordinance foresees 
that these administrative standards of general character can be edited or 
promulgated by subjects endowed with legislative power. In this case the 
statutes are really lawsthat are governed completely by the norms of the 

2. Cf. for an extensive treatment of this issue, E .  LABANDEIRA, Tratado de Derecho 
Administrativo Canonico, 2nd updated ed. (Pamplona 1993), pp. 250-259. 

3. Cf. cc. 1 19, 167, 176, and, in doctrine, E. LABANDEIRA, Tratado . . .  , cit. pp. 257-259. 
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canons (7-22) that involve laws. The value of these norms in the scope of 
the hierarchy of origins will vary according to the subject to which they 
have been given and promulgated. Thus, for example, the statutes of a per
sonal Prelature, that are ab Apostolica Sede conditis (c. 295 § 1) constitute 
a pontifical law of universal scope, while those of a pastoral council, in the 
tenor of c. 513 § 1 ab Episcopo dantur, are acts of particular legislation. 
Naturally, the fact that the statutory ordinances have been materially cre
ated by the authority endowed with legislative power, proper or delegated, 
has little importance to these effects . Neither does the fact that this author
ity assumes and sanctions, acts and documents written by other subjects, 
as the proper interested entity, thus making them proper. What is important 
is that the statutory standard be adopted by the universal or particular leg
islative authority and proposed by this authority according to the antici
pated forms of promulgation and publication. It is known, in effect, that in 
canon law promulgation and puboication coincide in a single act ( cf. c . 7). 
The statutes merely approved by the competent authority are not legal in 
nature (cf. cc. 1 17; 314; 322 § 2, etc.) .4 

Finally, before moving on to the commentary of the canons, we must 
emphasize that in the center of the preparatory works the study and discus
sion of the current c. 94 regarding statutes were more articulated, while 
the approval of the successive canon regarding ordinances provoked 
fewer problems. 

Specifically, we point out that in the different phases of elaboration of 
c . 94 there was a successive broadening of the active and passive subjects 
of the statutory ordinances. In reference to subjects endowed with statu
tory authority, it was first considered that these could only be juridical per
sons and associations. 5 Later, it was considered suitable to broaden the 
number of authorities endowed with the autonomous authority necessary 
to confer statutes, identifying them in a general manner with the universi
tates personarum and the universitates rerum. 6 This was done primarily 
in consideration of the fact that entities that are non-associative in nature 
exist in the Church that are nonetheless governed through statutes (such 
as Bishops' Conferences, chapters of canons, and military ordinaries) , as 
well as subjects lacking personality, like non-recognized associations. 

Similarly, concerning subjects that are recipients of the statutes, and 
with specific reference to the universitates personarum, there was an 
early proposal that acts relative to the functioning and organization of the 
entity itself were binding only for the faithful that formed a part of it. 7 How-

4. Cf. G. Lo CASTRO, Le prelature personali. Profili giuridici (Milan 1988), pp. 1 14-116; 
Spanish translation: Las prelaturas personales. Perfiles juridicos (Pamplona 1991); French 
translation: Les prelatures personnelles (Brusells 1993). 

5. Comm. 3 (1971), p. 93. 
6. Comm. 14 (1982), pp. 138-139. 
7. Comm. 3 (1971), p. 93. 
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ever, based on the observation of a consultant that some associations can 
include also non-baptized persons, it was decided that the term christifide
lis be substituted for the broader expression, person. This term indicated 
the human person as such, independent of having received baptism:8 "Stat
utis universitatis personarum obligantur solae personae . . .  " (c. 94 § 2). 

8. Comm. 20 (1988), pp. 1 10-11 1 . 
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Tit. V. Statutes and Ordinances c. 94 

§ 1.  Statuta, sensu proprio, sunt ordinationes quae in 
universitatibus sive personarum sive rerum ad nor
mam iuris conduntur, et quibus definiuntur earun
d e m  finis ,  constitutio , regimen atque agendi 
ration es. 

§ 2. Statutis universitatis personarum obligantur solae 
personae quae legitime eiusdem membra sunt; statu
tis rerum universitatis, ii qui eiusdem moderamen 
curant. 

§ 3.  Quae statutorum praescripta vi potestatis legislati
vae condita et promulgata sunt, reguntur praescrip
tis canonum de legibus. 

§ 1 .  Statutes properly so called are regulations which are established in 
accordance with the law in aggregates of persons or of things, 
whereby the purpose, constitution, governance and manner of acting 
of these bodies are defined. 

§ 2. The statutes of an aggregate of persons bind only those persons who 
are lawfully members of it; the statutes of an aggregate of things bind 
those who direct it. 

§ 3. The provisions of statutes which are established and promulgated by 
virtue of legislative power, are regulated by the provisions of the can
ons concerning laws. 

SOURCES: § 1: cc. 101 § 2, 395 § 4, 397, 410, 411  § 2, 416, 417 § 2, 418 § 1 ,  
422 § 2, 1376 § 2; DSD 5 ,  56; SCSUS Instr. Sacra Congrega
tio, 12 iun. 193 1 ,  1 :  3°a; 3, Appendix II, (AAS 23 [ 1931 ]  264, 
283-284); UR 8; CD 38: 2, 3; GE 11 ;  SCCE Normae 20 maii 
1968, lntroductio; SapChr 7; SCCE Ordinationes, 29 apr. 
1979, art. 6, Appendix I ad art. 6 (AAS 71 [ 1979] 501 ,  518-
519) 
§ 2: C. 410 § 1 

CROSS REFERENCES: cc. 7-22 

C OMMENTARY ------

Andrea Bettetini 

The term statute designates, materially, the standards concerning 
the organization and functioning of an entity or a subject, and, formally, 
the documents that contain these standards. On the other hand, the legis-
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lator has explicitly excluded from regulation by c. 94 statutes understood 
as laws emanating from a legislator who is not the supreme authority. This 
meaning is also known as law (cf., for example, c. 548 § 1, in reference to 
the diocesan statutes). 

Further, the difference effected by the same c. 94 between the norms 
of activity and organization, those addressed in the first two paragraphs, 
and the statutes addressed in the third paragraph, has substantial impor
tance, in that the moment of application of the law or right is affected. The 
norms addressed in the third paragraph, in effect, and different from the 
previous two paragraphs, have the nature and force of law, and are subject 
to all the regulations addressed in cc. 7-22.1 

This diverse system of the two categories of statutes has importance 
in both the effects of specifying the source of their obligation and the 
hermeneutic approximation as, ultimately, in possible judicial control. 

The foundation of the obligatory character of statutes like those ad
dressed in the last paragraph of the canon reside in the sovereignty of the 
legislator, in his or her potestas regiminis. These statutes constitute a 
norm that is special in certain aspects. They present new rules, different, 
or in any case specific, with respect to the general law, and they are placed 
at a level of hierarchy of sources proper to the legislative act with which 
the statute is sanctioned. To such end, it is fitting to indicate that c. 94 sub
jects the statutes promulgated by virtue of the generically considered leg
islative power to the proper discipline of the laws. Therefore laws that are 
not only the statutes given through a formal legislative act, but also sanc
tioned with an act that can be assimilated by the law, such as a general de
cree, must also be considered an expression of the legislation delegated 
by c. 29 and the following canons. 

The supposition considered in c. 94 § § 1-2, as opposed to the norms 
addressed in § 3, does not constitute an expression of sovereignty, but 
rather autonomy, understood as recognized normative power or, in some 
cases, attributing primary ordinance to derived subjects. 2 Therefore, the 
source of obligation of the statute, remaining firm in its formal and sub
stantial subjection to the law, must be found, in this case, in the autono
mous regulatory power of the entity itself. 

In reference to the interpretation of the statutes considered in § 3, at
tention should be paid to cc. 16-21. Whenever these normative acts con
tain norms that are not included, or are considered in a different manner 
in the general law, they should always be strictly interpreted (c. 18) in 

1. Cf. E.  LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd updated ed. 
(Pamplona 1993), pp. 255-256; T. I. JIMENEZ URRESTI, commentary on c. 94, in Salamanca 
Com. 

2. See M. S. GIANNINI, "Autonomia (teoria generale e diritto pubblico)," in Enciclopedia 
del diritto, vol. IV (Milan 1959), pp. 356-366. 
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light of the principles derived from the same statutory norms of the act 
they examine. On the other hand, strict interpretation is always imposed 
in reference to the aforementioned ordinances in the statutes considered 
in the first two paragraphs, which must be considered special norms when 
referring to a single entity. 

Also in reference to the control of statutes by way of the judiciary, 
the diverse juridical nature of the two matters is relevant. It is noted, first 
of all, that in the canonical order, contrary to the secular, explicit and im
partial jurisdictional recourse is lacking for the appraisal of the legitimacy 
of general norms and, especially, norms of an administrative nature, such 
as those addressed in this title.3 Concerning specifically the statutory 
norms considered in the last paragraph of the canon (statutes that we 
have defined as normative), we consider that, on the request of the inter
ested parties, recourse to the PCILT is possible, according to article 158 of 
the Constitution Pastor Bonus. This recourse was classified by the doc
trine as improper hierarchical recourse because it is not to be resolved by 
the hierarchical superior of the author of the opposed norm or act. 4 The 
existence and nature of law of these acts are derived totally and solely 
from their issuance or sanction by the ordinary legislative authority or by 
delegation. Thus, we also consider that the normative statutes can, as pre
supposed acts, be attacked before the ordinary judge, together with and 
subordinate to the legislative act that promulgated them. 

The statutes addressed in the first two paragraphs, given their clearly 
administrative nature, can be challenged, on the other hand, only jointly 
with the specific administrative act of application: with the hierarchical re
course regulated in cc. 1732-1739, or with contentious recourse before the 
Apostolic Signatura anticipated in c. 1445 § 2 for the resolution of adminis
trative controversies. 

3. Cf. R. BERTOLINO, La tutela dei diritti nella Chiesa. Dal vecchio al nuovo codice di 
diritto canonico (Turin 1983), pp. 150-157; G. Lo CASTRO, fl soggetto e i suoi diritti 
nell 'ordinamento canonico (Milan 1985), pp. 2 1 6-220; E .  LABANDEIRA, Tratado . . .  , cit. , 
pp. 262-266. 

4. Cf. E. LABANDEIRA, Tratado . . .  , cit., p. 266. 
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§ 1 .  Ordines sunt regulae seu normae quae servari de
bent in personarum conventibus, sive ab auctoritate 
ecclesiastica indictis sive a christifidelibus libere 
convocatis, necnon aliis in celebrationibus, et quibus 
definiuntur quae ad constitutionem, moderamen et 
rerum agendarum rationes pertinent. 

§ 2 .  In conventibus celebrationibusve, ii regulis ordinis 
tenentur, qui in iisdem partem habent. 

§ I. Ordinances are rules or norms to be observed both in assemblies of 
persons, whether these assemblies are convened by ecclesiastical au
thority or are freely convoked by Christ's faithful, and in other cele
brations: they define those matters which concern their constitution, 
direction and agenda. 

§ 2. In assemblies or celebrations, those who take part are bound by these 
rules of ordinance. 

SOURCES: § 1: Ioannes PP. XXIII, mp Appropinquante Concilio, 6 aug. 
1962 (AAS 54 [ 1962] 609-631 ) ;  Seer. St. Normae, 1 3  sep. 
1963 ;  Paulus PP. VI, Normae, 2 iul. 1964 ;  Se c Reser. ,  
8 dee. 1966 (AAS 59 [ 1 967] 91-103); CPAC Reser. , 24 iun. 
1969 (AAS 61 [ 1969] 525- 539); CPAC Reser., 20 aug. 1971 
(AAS 63 [ 1971] 702-704) 
§ 2 :  Ioannes PP. XXIII, mp Appropinquante Concilio, 6 aug. 
1962 (AAS 54 [1962] 6 1 1) 

CROSS REFERENCES: cc. 309, 441, 442 § 1 

COMMENTARY ------

Andrea Bettetini 

This canon considers only those regulations that must be observed 
in meetings (synods, elections, etc.) and in celebrations (rituals of the sac
raments and sacramentals, etc.). Therefore, they do not control either the 
regulation of development of laws or ordinances that instruct the func
tioning and the internal organization of some organs that can also assume 
the qualification of normative sources. The recent RGCR, promulgated ac
cording to the proper forms of the law through its publication in AAS, con
stitutes an example of this last case. 

The obligatory force of ordinances resides in the autonomous norma
tive power recognized by the ordering to the organs that dictate them, and 
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in the law, which cannot be contradicted in any case (c. 309) . It is legiti
mate for the authority endowed with executive authority to dictate and 
sanction them, in general. Some regulations are reserved to specific types 
of subjects. Thus, only the Roman Pontiff is competent to establish ordi
nances that regulate the development of the ecumenical council. 1 The 
bishop of Rome or the ecumenical council is exclusively competent to ap
prove the rituals of the sacraments, in reference to their validity ( c .  84 1). 
The Bishops' Conference is the only authority that can establish the ordi
nance of plenary council ( c. 441), as the metropolitan is the only legitimate 
subject to determine the ordo agendi of the provincial council (c. 442 § 1). 

The regulatory ordinances of an assembly oblige all subj ects that 
take part in the meeting for which they have been adopted ( c. 95 § 2) and 
do not have any efficacy outside of the same group. 

As occurs for statutes that are not normative ( c .  94 § 3), the law does 
not anticipate a direct jurisdictional control for ordinances. Nonetheless, 
an indirect control of ordinances is considered possible. 2 In effect, they 
can be challenged when an administrative act applicable to them deter
mines the direct harm of an individual interest. In this case, the specific 
party that is actually harmed can legitimately appeal the administrative act 
of application, together with and subordinate to what will be appraised as 
the legitimacy of the ordinance. In the tenor of the law, the harmed party 
can oppose the decision in a hierarchical route, or in a jurisdictional route 
before the Sectio altera of the Apostolic Signatura. 

1. Canon 338 § 2: cf. AAS 54 (1962), pp. 609-631 and 63 (1971), pp. 702-704. 
2. Cf. , for a useful comparison with civil law, A. ROMANO, "Osservazioni sull'impugnativa 

dei regolamenti," in Rivista trimestrale di diritto pubblico (1955), pp. 950ff; L. CARLASSARE, 
"Regolamento (diritto costituzionale)," in Enciclopedia del diritto, vol. 39 (Milan 1988), 
pp. 632-636. 
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TITULUS VI 

De personis physicis et iuridicis 

TITLE VI 
Physical and Juridical Persons 

------- INTRODUCTION ------

Gaetano Lo Castro 

1 .  The person in philosophical and theological speculation 

"Person" is an expression that has a long tradition in Christian philo
sophical and theological speculation. "Subiectum sui iuris, quod sit prin
cipium elicitivum actionis et centrum ultimum attributionis"; the idea of 
person as hypostasis (substance, "that which is underneath," to which the 
all, of which it is composed, can be referred), has occupied a notable place 
in the reflections on the trinitarian ministry (to represent the Father, the 
Son, and the Holy Spirit in their real reciprocal distinction, diversity in 
unity), 1 and regarding the Word made flesh (one person, the divine person 
of the Son of God, with two natures, the divine and the human). 2 

In anthropology developed in a metaphysical context so elevated as 
the one we speak of, "person" ("rationalis naturae individua substan
tia")3 would also have designated the human person, endowed-though of 
a form analogous to God-with spiritual attributes that make him or her 
suitable to be considered the only one among living creatures to be the ul
timate point of reference for all reality. 

2. The person in law 

In law the use of the term "person" is very old, although it would be 
dangerous to state that it has always expressed the richness of the idea 
made clear by Christian philosophy and theology. 

1. Cf. S. Th. , I, q. 29, a. 3. 
2. Ibid., III, q. 2, a. 3. 
3. Cf. ibid. , I, qq. 75-83, and CG l. II. 
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In Roman law it was already spoken of as "ius, quad ad personas 
pertinet, "4 to indicate that the law ref erred to the condition of human be
ings. Although it could have had better or worse fate, such a term does not 
seem to have ever been marginalized by juridical conceptualization until 
arriving at a meaning to indicate, through translation in times closer to 
ours, of something other than men, that is, other points of imputation for 
juridical purposes, the so-called juridical persons. 

In contrast, the special use of the concept of person for the construc
tion of the juridical system is much more recent and coincides with the 
work of codification in several areas of Western civilization. In effect, in 
modem legal systems "person" indicates a formal juridical classification 
that the legal system attributes to or affords those subject to law; in other 
words, the manner with which the subject, generally, is presented in law, 
acting as the principal actor of the juridical experience. 

In this manner, a tendential equivalence between juridical subjectiv
ity and juridical personality has come to be established. And not only that: 
modem secular juridical science, coming from a rationalist and illuminist 
culture, likewise under the impulse of centralizing movements of power, 
which moved the core of the juridical phenomenon from experience (jurid
ical) to production (normative), had observed the need for a systematic 
construction of the legal system around an ordering principle, which some
times was situated in the norms (as the only acts considered suitable to 
produce juridical effects) and others in the subjects. As is well known, the 
reasons of power prevailed: the ultimate point of reference for juridical ex
perience is not man (the subject of law par excellence), but the norm. 
Moreover, it is the norm (to be more precise, the power that decrees it) 
that dictates the conditions allowing a subject to exist in law: "person" 
would have ideally condensed said conditions and designated the subject 
in law, such that, only that to which the condition of person has been at
tributed in a duly manner by positive law could be classified as such in the 
legal system. To conclude: the recognition of the classification as a person 
is no longer tied to any metaphysical attribute which allows having a pri
ori that classification and to claim it in a specific juridical experience, but 
depends only on the free and arbitrary will of the legislator. 

Thus, an evolution in the meaning of the term took place (a frequent 
occurrence, on the other hand, in linguistics) and, indirectly, of the very 
phenomenon represented by that term: its distinctive features, instead of 
being obtained from the objective datum by means of a procedure of ab
straction, whose strength depends on the cultural development of a social 
context, are now, however, determined and attributed by authority. There
fore, if "person," in the old Roman law, could indicate the human being on 
a level of abstraction that would exceed every particular specification 

4. GAI I, 8. Cf. B. ALBANESE, "Persona (storia) . a) Diritto romano," in Enciclopedia del 
Diritto, XXXIII (Milan 1983), p. 169. 
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(sex, age, citizenship, census, etc.), it could have also indicated, on a more 
elevated level of abstraction, those complex social phenomena that share 
with the human condition the fact of becoming ultimate points of attribu
tion; and, lastly, by a sort of heterogenesis of its purposes of usage, it 
would have indicated (and it still does) a classification dictated by the leg
islator, which can perfectly coincide with the metaphysical exigencies of 
the being and can respect them, but which can equally not coincide, since 
its basis is not situated in those exigencies. 

3. The person and the codification of canon law in the CIC/1917 

Canon law remained outside these vicissitudes of juridical culture 
until, towards the end of the last century and the beginnings of the present 
century, the demands of codification prevailed. But once it was consid
ered opportune to adopt the reasons that had inspired it in the temporal 
legal systems ( and, first, the idea that the law was constructed in a ratio
nal system, by normative will, around a few fundamental concepts among 
those that the subject in law had) the canonical legislator resorted to the 
idea of "person," pursuant to the meaning that had been accorded to it by 
modern secular juridical science. The ambivalent and equivocal use of 
that term in the CJC/1917  is precisely, among many others, one of the most 
significant symptoms of the break with the oldest cultural tradition that 
the work of codification involved. 

The legislator of the Church, still without distancing himself com
pletely from the inspiring motives of that tradition, begins by showing, 
with the title of book II (De Person is), that he conceives the person as a 
conceptual expression of a reality that transcends any specifically eccle
sial classification; an expression tending to encompass pure ac simplic
iter in a higher degree of abstraction, and to represent the phenomena of 
subjectivity in the Church, pursuant to the manner stated in canon law, 
but likewise outside of it. Before it could even be addressed, clerics, reli
gious, and laymen, to whom the three parts of the mentioned book II are 
devoted, must be understood as "persons, " which expressed a correct 
metaphysical vision of the problem, though after the legislator had not 
taken some of their consequences, especially those (like the principle of 
equality) that, even being implicit in the legal system, would have been de
sired to have been made explicit in some way. 

But afterwards, in the introductory canons of book II, the same legis
lator of 1917, reflecting on contemporary secular culture, came to under
stand the person as a formal classification that the legal system attributed 
and afforded to subjects in law, likewise to regulate them in their lives and 
their juridical operational capacity. With baptism an individual is consti
tuted a "person" in the Church, with all the rights and duties proper to 
Christians (c. 87); and converted into a "moral person," a subject in law, 
an entity established by means of a formal act of ecclesiastical authority. 
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Thus it happened that, while no conclusion was drawn on the juridi
cal plane from the idea of "person" which emerged from the title of book II 
of the CIC, the concept of person in the meaning expressed by contempo
rary secular juridical science, ended up prevailing in the modus argu
mentandi et loquendi of canonical doctrine. This was an unsuitable 
concept both for accommodating the metaphysical exigencies of the 
human being (considered individually and collectively) as the original ele
ment of reference and connection of the juridical order (not a mere object 
of juridical regulation), and to appropriately conceptually individuate the 
function of the person in the Church, for terms better capable of embody
ing the more specific aspects: faithful, cleric, lay, religious. 

4. The person in juridical science following the first codification 
and in the CIC 

Juridical science subsequent to the first codification, in addition to 
looking for a more nearly correct delineation of the relationship among 
the idea of person ( a more elevated conceptual abstraction of the human 
person), that of Christ's faithful (the fruit of a process of abstraction re
stricted to the interior of the religious dimension) and those of the layper
son, cleric, and religious ( drafted with reference to the function in 
Ecclesia et in mundo of the baptized), a delineation capable of encom
passing and fixing, in relation to each one of the levels of discourse, the 
multiple juridical exigencies, was arranged in a distinct meaning, yet dis
putable in certain aspects. 

That juridical science, and following in its wake, the legislator of the 
present Code, has accentuated even more the formal aspect of "person," 
as a classification conferred by the canonical order to subjects in law. 
Both have disregarded-for having considered it irrelevant to the law, 
lacking in juridical consequences and exigencies on its own plane-the 
metaphysical idea of person that emerged from the former Roman law 
which persisted in universal juridical culture until the dawn of modern 
times. Carrying the weight-as it was, on the other hand, necessary and 
proper to do-regarding the concept of Christ's faithful and regarding its 
multiple ecclesial specifications, they have totally left without resolution, 
like a shadow, the relationship between that concept and the concept of 
person, both considered and regulated in the various books of the revised 
Code (book I and book II), as if they did not have reciprocal ties. 

It could be true that in book I a conceptual representation more 
aimed at the exigencies of juridical technique has now been adopted, and 
in book II, a representation more sensitive to theological aspects. But these 
diverse ways of approaching the issue of subjectivity cannot be opposed, 
since they are complementary to each other, because they have in common 
the represented object. Perhaps, in a juridical setting, the multiple position 
and conditions that the subject can assume or present in being and action, 
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and their related exigencies, can be diversified ( and juridical norms must 
make reference to those positions and those exigencies, since otherwise 
they would be lacking in content.) 

Thus, while all this seems to have happened with the norms regarding 
Christ's faithful and regarding their various ecclesial conditions contained 
in book II of the Code, it turns out, however, to be less evident in the regu
lations dealing with persons, especially regarding physical persons, of title 
VI in book I. This does not mean, however, that what has remained implicit 
or unclear in the dictated regulations cannot be made explicit and clarified 
by juridical science. Thus, it does not mean, for example, that appropriate 
emphasis cannot or should not be given to the principle of juridical equal
ity-tied to the idea of person and dependent on it-attributable to all the 
faithful in the Church independent of their specific ecclesial condition, so 
as to extract from it operative consequences in canonical juridical experi
ence, as well as in secular experience (by distinguishing it from the princi
ple of equality in rank, which is dealt with by c. 208, and from the legal 
effects that are granted to it). Nor that they cannot or should not delineate 
the relationships between one or another conceptual representation ("per
son" and "one of Christ's Faithful"), in search of an intimate harmony be
tween them, so that a person is not denied-following several diffused 
convictions, regarding which there have been extensive debates-the ju
ridical aspects of freedom in the Church (even on religious subjects), or 
not allowed the subjectivity of a non-baptized person, by virtue of not 
being well understood, not well explained exigencies of a theological na
ture, or else because of an excessive emphasis on the formal aspects of the 
law.5 

It would not be correct to entirely attribute the insufficiencies of ju
ridical science to the work of codification, but it must be admitted that 
such codification, since it covers the issue of subj ectivity in rigid formal 
schemes, has had a certain responsibility for solutions that seem ictu 
oculi not at all satisfactory. 6 

5. The modifications of the CIC regarding persons 

The treatment of physical and juridical persons contained in the in
troductory canons of book II of CJC/1917, occupies in the present Code 
two different chapters (devoted to the "canonical condition of physical 

5. Cf. on this aspect G. Lo CASTRO, Il soggetto e i suoi diritti nell'ordinamento canonico 
(Milan 1985), ch. V. 

6. Cf., for a more extensive treatment of themes dealt with and for bibliographical 
references, G. Lo CASTRO, Il soggetto . . .  , cit . ;  idem, Personalita morale e soggettivita 
giuridica nel diritto canonico (Milan 1974); cf. for a quick overview and updated 
bibliography, H. SCHNIZER, "Das neue Gesetzbuch und das vergessene Gotteshaus," in Recht 
und Geschichte. Festschrift H. Baltl, hrsg. H. Valentinitsch (Graz 1988), pp. 463ff. 
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persons" and to "juridical persons") of title VI of book I. Juridical acts, 
which the CIC/1917 regulated in the same normative context of physical 
and juridical persons, are the subject of an independent title (title VII) in 
the present Code. 

Several norms of the former CIC have disappeared: thus, the provi
sion regarding "pubescence" ( c. 88 § 2); the norm that prohibited clerics to 
induce the faithful to change rites ( c. 98 § 2); the provision that made 
moral persons equivalent to minors (c. 100 § 3); and the norms regarding 
precedence (c. 106). 

The subject, while conserving as a whole the original physiognomy, 
is regulated in different ways in several parts (it might be sufficient to 
compare it to the computation of degrees of affinity). Some provisions are 
totally new in the CIC: those which ref er to the domicile of religious 
( c. 103); the norm regarding adoptive children ( c. 1 10); and the norms rel
ative to public juridical persons (cc. 1 16-1 18). 

The twelve canons devoted to physical persons in the CIC/1917 have 
been converted into seventeen; the four that regulated juridical persons 
have become eleven in the present Code. Likewise the norms regarding ju
ridical acts have increased (from three to five), and among them is the to
tally new norm that provides the principle of responsibility for damages 
(c. 128), important both on the theoretical plane (for a theoretical con
struction of rights and duties of the faithful), and in practice, for the im
portant consequences that the norm can bring, in a more balanced vision 
of the problems of justice (see commentary on title VII of book I). 
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CAPUT I 
De personarum physicarum condicione canonica 

96 

CHAPTER I 

The Canonical Status of Physical Persons 

Baptismo homo Ecclesiae Christi incorporatur et in 
eadem constituitur persona, cum officiis et iuribus quae 
christianis, attenta quidem eorum condicione, sunt pro
pria, quatenus in ecclesiastica sunt communione et nisi 
obstet lata legitima sanctio. 

By baptism one is incorporated into the Church of Christ and constituted 
a person in it, with the duties and the rights which, in accordance with 
each one's status, are proper to christians, in so far as they are in ecclesi
astical communion and unless a lawfully issued sanction intervenes. 

SOURCES: c. 87; SCHO Resp. I, 27 ian. 1928 (AAS 20 [1928] 75); SCHO 
Deer. In generali consessu, 15 ian. 1940 (AAS 32 [1940] 52); 
MC pp. 203-204; LG, 11, 14; UR 3, 4; AG 7; OBP 4 

CROSS REFERENCES: cc. 11, 204-206, 208, 223 § 2, 751, 844, 864, 871, 
1476 

C OMME NTARY -------

Amadeo de Fuenmayor 

1. This first canon relative to the "canonical status of physical per
sons," is the basic precept on the subject, in that it defines the acquisition 
of juridical personality in the Church. 

Its text comes from the Draft of the Fundamental Law of the Church 
(c. 5 § 2), and corresponds to c. 87 of the CJC/1917. 1 In both canons who is 

1. The debate on the notion of person within canon law occasioned, while the CJC/1917 
was in effect, a vast bibliography, a listing of which can be consulted in A. DEL PORTILLO, Fieles 
y laicos en la Iglesia (Pamplona 1991), p. 270, note 34. A report on and critique of the various 
interpretations which took c. 87 CIC/1917 as their starting point can be found in P LoMBARDiA, 
"Derecho divino y persona fisica en el ordenamiento can6nico," in Temis 7 (1960), pp. 189ff. 
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a person in the Church is addressed; who is the protagonist in the juridical 
order of the Church, by being the subject that the norms of the canonical 
system primarily and preeminently refer to; who has a juridical position 
within the Church, by having been incorporated into it by means of bap
tism. 2 Another canon, c. 204, also deals with this incorporation, which in 
§ 1 proclaims: "Christ's Faithful are those who, since they are incorporated 
into Christ through baptism, are constituted the people of God, and . . .  they 
are called to fulfill the mission which God entrusted to the Church in the 
world. " The canon itself takes care to point out in § 2, with words taken 
from Lumen gentium 8: "this Church, constituted and ordered as a society 
in this world, subsists in the Catholic Church, governed by the successor of 
Peter and by the bishops in communion with him." 

The purpose of these two canons is different, although both contem
plate incorporation into the Church as an effect of baptism, and refer to the 
juridical position within the Church of the baptized person. Canon 96 con
templates the static juridical position of a member of the Church in order 
to introduce the treatment-in cc. 97 to 112-of certain circumstances that 
influence the juridical status of the physical person: age, use of reason, ter
ritory, relationship, rite. Canon 204, which utilizes the concept of Christ's 
faithful, serves as an introductory text to consider, in the following canons, 
the dynamic juridical position of a member of the Church, and in this per
spective the obligations and rights of all the faithful. 3 

2. Pursuant to c. 96, "by baptism one is incorporated into the Church 
of Christ and constituted a person in it." This is incorporation through the 
sacrament of baptism, which must be lawfully administered ( c. 849). This 
constitutive effect of baptism consists in the baptized person's becoming 
invested immediately with the quality of person in the Church, "with the 
rights and duties that are proper to Christians," states c. 96. The baptized 
person, by acquiring the status of a member of the community to which he 
or she is incorporated, obtains a personality that offers two facets: being 
the holder of several rights inherent to the status of a faithful; and becom
ing subject to the j uridical duties and to the responsibility that corre
sponds to that status. 

The canon adds: "in accordance with each one's status, in so far as 
they are in ecclesiastical communion and unless a lawfully issued sanc
tion intervenes." This is a clarification that has three factors in mind: 

a) "in accordance with each one's status ." The faithful have several 
rights and duties common to all Christians, pursuant to the principle of 
equality; and because of the principle of variety, there is a diversity of 

2. Cf. J. HERVADA, "Persona, Derecho y Justicia," in Vetera et Nova. Cuestiones de 
Derecho Canonico y aJines (1958-1991), I (Pamplona 1991), pp. 707ff. 

3. Regarding the relationship between the notions of the person and those of the 
christifidelis in the new Code, cf. G. Lo CASTRO, Il soggetto e i suoi diritti nell 'ordinamento 
canonico (Milan 1985); and by the same author, "Condizione de! fedele e concettualizzazione 
giuridica," in !us Ecclesiae 3 (1991), pp. 3-32. 
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regimes or juridical bonds according to the juridical situations or juridical 
states inside the legal system of the Church. "Flowing from their rebirth in 
Christ-states c. 208-there is a genuine equality of dignity and action 
among all of Christ's faithful. Because of this equality they all contribute, 
each according to his or her own condition and office, to the building up 
of the Body of Christ." 

b) To exercise the ownership of those rights and duties proper to 
Christians, the baptized person must be in communion with the Church. 
According to the statement of c. 205, transcribing a text from Vatican 
Council II (LG, 14 b) ,  "they are in full communion with the Catholic 
Church, in this world, baptized persons who join with Christ inside the vis
ible structure of the Church, namely, through the bonds of profession of 
faith, sacraments, and ecclesiastical governance." 

c) Canon 96 adds that those rights and duties of the Christian can be 
affected by a "lawfully issued sanction." Within these sanctions, excom
munication has special importance (c. 1331) and the interdict (c. 1332).  
The remaining sanctions only imply the suspension of certain rights, pro
hibitions, and specific privations. The term "sanction lawfully issued" in
cludes-besides penal sanctions-those that can be imposed by the law or 
a competent superior, keeping in mind the provisions of 232 § 2: "it is for 
the ecclesiastical authority to regulate, in aid of the common good, the ex
ercise of rights proper to the faithful." 

3. Regarding the juridical position of non-Catholic baptized, the CIC 
has posed a change of perspective in respect to the criteria prior to Vati
can II.4 In accordance with the spirit of the Decree Unitatis redintegratio 
of November 21 ,  1964 regarding ecumenism, the CIC makes mention of 
the "Churches and ecclesial communities that are not in full communion 
with the Catholic Church" ( cc. 908 and 933), a mention that means recog
nition-de iure and not only de Jacto-of these organizations. In principle, 
a baptism administered in those ecclesiastical communities is considered 
valid ( c. 869 § 2). These non-Catholic faithful are considered members of 
their respective communities (cf. e.g. , c .  874 § 2), and not of the Catholic 
Church, for which they are not subject to "merely ecclesiastical law," 
since such laws only "obligate those baptized into the Catholic Church 
and those who have been received into it" (c. 1 1) .  Besides the norms re
garding the traditional issue of mixed marriages (c. 1 124; with special 
mention of such form when a Catholic party contracts marriage "with an
other non-Catholic of Oriental rite": c. 1 127 § 1), other canons make refer
ence to those "ecclesial communities" (cc. 364, 6°; 463 § 3; 908; 933; 1 183, 
3°) .  Cf. also the norms of c. 844 regarding communicatio in sacris, which 
speaks of (in § 4) "other Christians not in full communion with the Catho
lic Church." 

4. Cf. J. ARIAS, "Bases doctrinales para una nueva configuraci6n juridica de los cristianos 
separados," in Ius Canonicum 8 (1968), pp. 19-120. 
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4. Regarding those not baptized, the canonical system does not rec
ognize them as persons in Ecclesia, but it does consider them as persons 
(persons extra Ecclesiam). Canon 96 does not concern itself with them. 
But the CIC does address them in several places. Thus, c. 383 § 4 exhorts 
the dioc esan bishop, in his pastoral function, "to consider the non
baptized as commended to him in the Lord, so that the charity of Christ, of 
which the bishop must be witness to all, may shine also on them."  

There are numerous canons that refer directly or indirectly to non
baptized. 5 The canonical legal system takes them into consideration for 
different reasons: a) because every person is in a way connected with the 
Church (cf. e.g., cc. 748 § 1 and 771 § 2); b) because a non-baptized person 
has voluntarily done an act that put him or her into a relationship with the 
Church (on matrimonial subjects: cc. 1086, 1 142; on voluntarily accepting 
the status of catechumen: cc. 206, 788, 865 § 1) ;  c) they are afforded the 
ability to plead before the ecclesiastical courts (c. 1476). 

5. Cf. P. LOMBARDiA, "Infieles," in Nueva Enciclopedia Juridica, XII (Barcelona 1965), 
pp. 516ff. 
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§ 1 .  Persona quae duodevigesimum aetatis annum exple
vit, maior est; infra hanc aetatem, minor. 

§ 2 .  Minor, ante plenum septennium, dicitur infans et 
censetur non sui compos, expleto autem septennio, 
usum rationis habere praesumitur. 

§ 1. A person who has completed the eighteenth year of age, has attained 
majority; below this age, a person is a minor. 

§ 2. A minor who has not completed the seventh year of age is called an 
infant and is considered incapable of personal responsibility; on com
pletion of the seventh year, however, the minor is presumed to have 
the use of reason. 

SOURCES: § 1: c. 88 § 1 
§ 2: C. 88 § 3; OBP 1 

CROSS REFERENCES: cc. 1 1 ,  98, 99 

C OMMENTARY -------

Amadeo de Fuenmayor 

1 .  Age is one of the circumstances that influence the juridical status 
of a physical person. The present canon points out a basic age, a general 
limit to begin the age of majority, which states the transfer from incapac
ity to capacity to act. A person's life is separated into the age of minority, 
which involves submission to the authority of a parent or guardian, and 
majority, which determines the moment in which a person becomes a 
being sui iuris. 

Besides this prescription of a general character, there are numerous 
canons that require a specific age for the validity or legality of certain acts 
or the exercise of certain functions. Likewise, in other canons, a certain 
age is contemplated for the exercises of various rights and for the exoner
ation of certain duties. 

The Code establishes three categories of persons based on age: 
adult, minor, and infant. Puberty has been suppressed as a legal category, 
which in the former legislation had few recognized effects; now the term 
is used only one time (in c. 1096 § 2), but without stating, as did the CIC/ 
1917 (c. 88 § 2), a set age, different for the man (14 years old) than for the 
woman (12 years old). 
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2. Pursuant to the current c. 97 § 1, "a person who has completed the 
eighteenth year of age, has attained majority; below this age, a person is a 
minor." In the CJC/1917, the age of majority occurred on reaching twenty
one years. Now it has been reduced to eighteen years of age in accord 
with the general criterion of civil legislation or laws. 

Canon 203 is applied in the computation of age. 

Canons 1481 § 3 and 1646 § 3 refer to minors in general, namely, 
those who have not completed 18 years of age. 

"A minor who has not completed the seventh year of age is called an 
infant and is considered (censetur) incapable of personal responsibility" 
(97 § 2). It is a presumption iuris et de iure, which does not allow con
trary proof. The norm is justified for reasons of juridical certainty. An in
fant-although in fact having use of reason-is exempt from observing 
merely ecclesiastical laws, namely, the canonical laws of human law, un
less expressly provided otherwise (c. 1 1). 

At seven years old the minor is presumed (praesumitur) to have use 
of reason ( c. 97 § 2). It is a presumption iuris tantum, which allows con
trary proof. 

3. The Code also utilizes various general terms-without specifying 
age-which must be understood in their usual meaning or traditional 
sense: age of discretion (around 7 years, more or less: c. 891); advanced 
age (more than 60 years: c. 1252) ; elderly (so advanced in age that it is 
equivalent to being sickly: cc. 919 § 3, 930 § 1); and neophyte (baptized as 
an adult: cc. 101 § 1 ,  789, 1042, 3°). 
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§ 1 .  Persona maior plenum habet suorum iurium exerci
tium. 

§ 2 .  Persona minor in exercitio suorum iurium potestati 
obnoxia manet parentum vel tutorum, iis exceptis in 
quibus minores lege divina aut iure canonico ab 
eorum potestate exempti sunt; ad constitutionem tu
torum eorumque potestatem quod attinet, serventur 
praescripta iuris civilis, nisi iure canonico aliud ca
veatur, aut Episcopus dioecesanus in certibus casi
bus iusta de causa per nominationem alius tutoris 
providendum aestimaverit. 

§ 1. A person who has attained majority has the full exercise of his or her 
rights. 

§ 2. In the exercise of rights a minor remains subject to parents or guard
ians, except for those matters in which by divine or by canon law mi
nors are exempt from such authority. In regard to the appointment of 
guardians and the determination of their powers, the provisions of 
civil law are to be observed, unless it is otherwise provided in canon 
law or unless, in specific cases and for a just reason, the diocesan 
bishop has decided that the matter is to be catered for by the appoint
ment of another guardian. 

SOURCES: § 1: c. 89 
§ 2: cc. 89, 1 648, 1650, 1651 

CROSS REFERENCES: cc. 97, 99, 124, 1478, 1508 § 3, 1578 § § 1 et 3, 
1521 

C OMMENTARY -------

Amadeo de Fuenmayor 

1. Canon 97 has presented the principal distinction between persons 
according to age: adults and minors, including within minority, infants
namely, those younger than 7 years old-who are considered not to have 
the use of reason. 

These three legal concepts serve to determine, in general terms (in 
cc.  98 and 99) , the capacity of physical persons to exercise their own 
rights, which is a specific modality of the capacity to act. 
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2 .  Considering the status of physical persons, the doctrine distin
guishes two fundamental notions: juridical capacity and capacity to act. 

Juridical capacity is the aptitude of the person to possess rights and 
obligations, that is, to be the title-holder of juridical standing. All physical 
persons have this capacity, since they have the status of subjects, with in
dependence of the activity that they can carry out by themselves in the ju
ridical world. 

The capacity to act is the aptitude of the person to carry out juridical 
acts. This capacity admits different modalities, according to the nature of 
the acts involved: transactional capacity (to carry out by oneself juridi
cally lawful acts); procedural capacity (to act and respond personally in 
trials); and criminal capacity (to hold the person responsible). The capac
ity to act is not an attribute of every person, because it is connected with 
the degree of his psychological maturity. 

The distinction between juridical capacity and capacity to act allows 
one to understand that a person can have rights without the ability to ex
ercise them personally. 

3. Canon 98, which we now comment on, speaks of the adult and the 
minor, with reference in the two cases to "the exercise of their rights ."  
Both are holders of rights, but while the adult "has full exercise of his 
rights" ( c. 98 § 1), "the minor person is subject to the power of parents or 
guardians in the exercise of his rights" ( c. 98 § 2). 

In summary, we can say that, for the exercise of their rights, adults 
have sui iuris full capacity; and minors are subject to the authority of oth
ers (parents or guardians), who are their legal representatives. Neverthe
less, these are two rules of a general character which do not exhaust all 
the cases that the Code contemplates in relation to the capacity of persons 
regarding their respective ages. 

4. Regarding "transactional capacity"-a capacity to perform juridi
cally lawful acts-the general rule of c. 124 § 1 exists, which requires a ju
ridical act "be performed by someone who is legally capable" ("ut a 
persona habili sit positus") for it to be valid. This capacity (habilitas) 
does not always require majority; thus, to contract matrimony a lesser age 
is enough (16 for the man and 14 for the woman: 1083 and 1057 § 1); and a 
greater age (2 1 years) for perpetual religious profession (c. 658, 1 °); 23 
years to receive the diaconate (c. 1031 § 1); 25 for admission to the priest
hood (c. 1031  § 1) ,  to the permanent diaconate for celibate persons 
(c. 1031 § 2) and for perpetual or definitive incorporation into a secular in
stitute (c . 723 § 3); 35 for the permanent diaconate of married persons 
(c. 1031 § 2). 

5. Likewise, there are exceptions to the general rule that establishes 
subjection of the minor person "to the authority of parents or guardians in 
the exercise of their rights ." Canon 98 § 2, which formulates this require
ment, adds, "except for those matters in which by divine or by canon law 
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minors are exempt from such authority. " Thus, it refers to the choice of 
one's state of life (c. 2 19); or the choice of one's own rite upon receiving 
baptism: the age of 14 is sufficient (c. 1 1 1  § 2), which also is sufficient to re
turn to the prior Latin rite (c . 1 12 § 1 ,  3°) .  A minor can contract matrimony 
without the participation of parents or guardians (c. 1071 § 1 ,  6° ; and if 14 
years old, a person may sue and respond in spiritual causes and those con
nected thereto ( c . 14 78 § 3). 

6 . Canon 98 § 2, in contrast to its predecessor ( c. 89 CJC/1917) ,  
which was limited to citation of guardians without any other specification, 
provides that "in regard to the appointment of guardians and the determi
nation of their powers, the provisions of civil law are to be observed. "  
Thus it is provided that the entire governance of guardianship is referred 
to the civil law (its constitution, content, modification, and extinction); 
but a dual exception is added : a) "unless it is otherwise provided in canon 
law, " an exception already stated in a general way in c. 22; and b) "or un
less, in specific cases and for a just reason, the diocesan bishop has de
cided that the matter is to be catered for by the appointment of another 
guardian." 

Strictly speaking-as has been noted-"the legislator has provided 
the possibility that the diocesan bishop, with just reason, appoint a curator 
for certain juridical acts with relevance in fora Ecclesia." It becomes diffi
cult to imagine a minor with two guardians: one "civil" and the other "ca
nonical." The appointment of a new guardian for one who already has one 
"ex lege civili" could be an inexhaustible source of conflicts. Therefore it 
seems that, in c . 98 § 2 ,  the legislator intended to ref er, rather, to the ap
pointment of a curator by the bishop. 1 The provisions of c. 1479 seem to 
lead to this conclusion, making specific the generally established proce
dural competence stated in c . 98 § 2 . "When the civil authority has desig
nated a guardian or curator, the latter can be admitted by an ecclesiastical 
judge, after consulting, if possible, the diocesan bishop of the person to 
whom the guardian or curator has been given; but if there is no such guard
ian or curator, or it is not seen fit to admit the one appointed, the judge is to 
appoint a guardian or curator for the case. "  It is clear that the legislator has 
intended that the appointment of a guardian or curator referred to in cc. 98 
§ 2 and 1479 have a specific character for a specified case. 

7. It is fitting to ask what is the capacity of an emancipated minor in 
canon law. The question was presented in the drafting work of the present 
Code by a Bishops' Conference . (See commentary on c. 99 regarding the 
issue.)  

1 .  Cf. J .  MINAMBRES, La remisi6n de la  ley can6nica al Derecho civil (Rome 1992), 
pp. 171-172. 
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99 Quicumque usu rationis habitu caret, censetur non sui 
compos et infantibus assimilatur. 

Whoever habitually lacks the use of reason is considered as incapable of 
personal responsibility and is regarded as an infant. 

SOURCES: c. 88 § 3 

CROSS REFERENCES: cc. 97 § 2, 98 § 2, 1478, 1550 § 1 

C OMMENTARY ------
Amadeo de Fuenmayor 

1. This canon deals with whoever habitually lacks the use of reason, 
that is, one who is permanently afflicted by mental illness. Such a person 
is considered not to be in possession of self ("censetur non sui compos"), 
and therefore subject to guardianship. This presumption of incapacity is 
iuris and de iure, and admits no evidence to the contrary. The person is 
treated as an infant, "even in regard to baptism" (852 § 2). 

Those who lack the use of reason can appear before a court through 
their parents, guardians, or curators (c. 1478 § 1). 

Those who habitually lack the use of reason are considered incapa
ble of committing crime ( c. 1322). 

Those who lack the sufficient use of reason are incapable of con
tracting matrimony (c. 1095, 1 °; cf. also cc. 1 105 § 4 and 1680). Only those 
who have the appropriate use of reason can make a vow (c. 1 191 § 2). 

2. Besides the incapacity of an adult who habitually lacks the use of 
reason, other circumstances also exist that concern the capacity of adults 
to act. Canon 1478 § 4 refers to two of them: "Those barred from the ad
ministration of their goods and those of infirm mind can themselves stand 
before the court only to respond concerning their own offenses, or by 
order of the judge. In other matters they must plead and respond through 
their curators. "  This norm assumes that the person in question has been 
partially incapacitated. Regarding the constitution of a curatorship and 
the authority of the curator, it will be done, in these cases, pursuant to the 
civil law of the party's country, by analogy to the provisions of c .  98 § 2, 
but keeping in mind the prescriptions of c. 1479. 

Canon 1550 § 1 also refers to the mentally infirm, which establishes a 
norm likewise applicable to minors less than fourteen years of age: they 
are not allowed to be witnesses, except when a judge states in a decree 
that to hear them would be appropriate. 
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3. Regarding the capacity to act of emancipated minors, it is impor
tant to examine the allusion to them made by c. 105 § 1 :  "a minor who is 
lawfully emancipated in accordance with the civil law can also acquire do
micile of his own." It is fitting to ask if the legislator has intended to re
ceive in its entirety the civil law regarding the capacity of an emancipated 
minor to act, or if he has only provided, as the sole effect of emancipation, 
the possibility of the minor's having his own domicile. 

From the literal text of the canon, it seems that the legislation has not 
intended to incorporate the civil laws that regulate emancipation into the 
canon law. The revisionary work on the Code, where this issue was pre
sented, also supports this. Specifically in the coetus "De personis physicis 
et iuridicis," session of October 16, 1979, the Secretary referred to the sug
gestion of a Bishops' Conference about the "maioritas limitata" ( emancipa
tio ), and opined that it is unacceptable "because it would introduce into 
the Code another institute that is unnecessary because in procedural law a 
norm exists that contemplates the incapacity of acting of those who do not 
have the use of reason." This opinion is shared by all the consultors. 1 

Certainly it was not necessary to make the civil regime regarding an 
emancipated minor a part of canon law, and it does not seem that it was 
important to obtain in the canonical system an analogous treatment. A 
minor lawfully emancipated pursuant to civil law, in any case becomes 
free of parental authority and guardianship, but his capacity can remain 
limited, and even require the participation of a curator for certain acts. 
The question has been well resolved in the CIC, with several norms rela
tive to minors who have reached fourteen years of age: they are capable to 
"freely choose to be baptized either in the Latin Church or in another au
tonomous ritual Church; in which case the person belongs to the Church 
which he or she has chosen" (c. 1 1 1  § 2). A person's procedural capacity is 
specified in c. 1478 § 3: "in cases concerning spiritual matters and matters 
linked with the spiritual, if the minors have attained the use of reason, 
they can petition and respond without the consent of parents or guard
ians; indeed, if they have completed their fourteenth year, they can stand 
before the court on their own behalf; otherwise, they do so through a cura
tor appointed by the judge." 

1. Cf. Comm. 12 (1980), p. 64. 
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100 Persona dicitur: "incola", in loco ubi est eius domicilium; 
"advena", in loco ubi quasi-domicilium habet; "peregri
nus", si versetur extra domicilium et quasi-domicilium 
quod adhuc retinet; "vagus", si nullibi domicilium habeat 
vel quasi-domicilium. 

A person is said to be: an incola, in the place where he or she has a domi
cile; an advena, in the place of quasi-domicile; a peregrinus, if away from 
the domicile or quasi-domicile which is still retained; a vagus, if the per
son has nowhere a domicile or quasi-domicile. 

SOURCES: c. 91 

CROSS REFERENCES: cc. 13, 91,  101-107, 136, 1071 § 1, 1°, 1 1 15, 1 196, 
1° and 
1409 § 1 

COMMENTARY -------

Amadeo de Fuenmayor 

Canons 100 through 107 contemplate, from a general perspective, a 
physical person's connections with a certain territory that imply different 
legal effects. The law of the Church has minted three concepts to refer to 
local relationships: place of origin (c. 101) ,  domicile, and quasi-domicile 
(cc. 102 through 107). 

Canon 100 presents the terminology to designate-keeping in mind 
the notions of domicile and quasi-domicile-a situation which a person 
has with respect to a place. A person who has domicile in that place is 
called incola (resident). Advena (temporary resident) is a person who has 
quasi-domicile in that place; peregrinus (traveler or pilgrim), is one who is 
outside his or her domicile or quasi-domicile which is still retained; and 
vagus (transient) is a person who lacks a domicile and quasi-domicile. The 
term advena is found only in c. 100; it is not used again in other places in 
the Code. The word incola is employed in a broad sense to refer to the in
habitants of a place, in cc. 475 § 2 and 1302 § 3.  The adjective vago applied 
to a cleric is utilized in its traditional canonical meaning: "acephalous or 
wandering cleric" ( c. 265). 

To determine the scope of application of certain laws, reference is 
made to the status of peregrini ( c. 13 § 2) and vagi ( c. 13 § 3). 
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Peregrini are also taken into consideration when regulating the ex
tent of authority to issue dispensations ( cc. 9 1  and 1 196, 1 °); and in deter
mining the personal and spatial scope of executive authority ( c. 136). 

Special reference is made to vagi when dealing with a place of origin 
(c. 101 § 2); when determining a parish priest and local ordinary (c. 107 
§ 2); when requiring the permission of the local ordinary to assist at wed
dings of vagi (c. 1071 § 1 ,  1 °) ; and on setting its place of celebration 
(c. 1 1 15). Procedural law determines the vagi's forum (c. 1409 § 1) .  
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101 § 1 .  Locus originis filii, etiam neophyti, est ille in quo 
cum filius natus est, domicilium, aut, eo deficiente, 
quasi-domicilium habuerunt parentes vel, si paren
tes non habuerint idem domicilium vel quasi-domici
Iium, mater. 

§ 2. Si agatur de filio vagorum, locus originis est ipsemet 
nativitatis locus; si de exposito, est locus in quo in
ventus est. 

§ 1 .  The place of origin of a child, and even of a neophyte, is that in which 
the parents had a domicile or, lacking that, a quasi-domicile when the 
child was born; if the parents did not have the same domicile or 
quasi-domicile, it is that of the mother. 

§ 2. In the case of a child of vagi, the place of origin is the actual place of 
birth; in the case of a foundling, it is the place where it was found. 

SOURCES: § 1: c. 90 § 1; CodCom Resp., 26 nov. 1922 (AAS 15 [1923] 
128) 
§ 2: C. 90 § 2 

CROSS REFERENCES: cc. 97-100, 104, 870 

COMMENTARY ------

Amadeo de Fuenmayor 

1 .  Place of origin is a canonical notion received from Roman Law 
that, in principle, does not point to the actual place where the person was 
born. It is a juridical concept that takes into consideration, as a general 
criterion, the domicile of the parents when the child was born, since it is a 
point of reference from local situation more stable than the material fact 
of the birth, which could have occurred in a place to which neither the 
child nor his parents have any stable relationship. In exceptional cases
when the domicile of the parents cannot be taken into consideration- the 
place of origin is determined by the place of birth (the case of children of 
vagi) or where the "foundling child" was found. With regard to a person's 
place of origin, it is said, for example, that the person is a native of a city, 
or of a diocese. 

This juridical idea was received into the CIC/1917, though with scarce 
importance. The norms to determine the place of origin of persons are 
found in c. 90, which contemplates different cases. 
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The CJC/1917 utilized this notion in another two canons (544 § 2 and 
956): in both, place of origin is taken into consideration as one of the per
sonal circumstances to which one turns-together with other factors-to 
set the respective regulations. Canon 544 § 2 asked that the ordinary of or
igin be informed of anyone who wanted to be admitted to the novitiate, for 
the purpose of becoming familiar with the person's family history. Letters 
of recommendation are also required from the local ordinaries where the 
aspirant had resided for a time. 

Of great importance was the question regulated in c. 956 of the 
former Code. Departing from the general norm (c. 955 § 1) that "each one 
must be ordained by his own bishop or with lawful mitigating documents 
from him," c. 956 established that "regarding the ordination of seculars, his 
own bishop is the bishop of the diocese where the ordained has his domi
cile and origin at the same time, or simple domicile without origin; but in 
the latter case the ordained must reinforce his intention to perpetually re
main in the diocese with an oath." This was a matter of assuring that the 
cleric fulfilled his obligation of residing in the diocese: for which reason 
the oath of the ordained was required, except when he was ordained for his 
diocese of origin because it was presumed that each person had a certain 
propensity to live and die in his native territory or country. 

2. In the revisionary work for the Code the appropriateness of pre
serving the prescriptions regarding place of origin was put in doubt. Early 
on, the coetus studiorum thought that this legal idea should be preserved 
without changing the text of c. 90, because of the importance it had with 
regard to the ordination of seculars, in determining the proper bishop, 
pursuant to the provisions of c. 956 of the CJC/1917.1 And this was the cri
terion followed in the Schema of 1977. 2 But in the session of December 17, 
1979, the coetus considered it necessary to change that canon,3 by sub
stantially following the text prepared by a Bishops' Conference. 

As a general principle, c. 90 had established that the place of origin 
of a child, even of a neophyte, was where the father-or, if the child was il
legitimate or if the father had died, that of the mother-had domicile or 
quasi-domicile. The text that is now proposed determines, as place of ori
gin, the domicile or quasi-domicile of the parents, or where the mother 
had such domicile or quasi-domicile, if the parents did not have the same 
domicile or quasi-domicile. The posthumous case is no longer contem
plated; reference to the illegitimacy of a child is suppressed, following the 
criterion adopted in the revision in other places of the Code, as for exam
ple in the Schema of the sacraments; and the new regulations regarding 
the common domicile of the couple is taken into consideration. The text 

1 .  Cf. Comm. 6 (1974) p.  95. 
2. Code Commission, Schema canonum Libri II de Populo Dei (Typis polyglottis 

Vaticanis 1977), p. 24. 
3. Cf. Comm. 12 (1980), p. 64. 
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that is now proposed-in which § 2 of c . 90 is preserved, relative to the 
place of origin of a child of vagi and of a "foundling child"-appears in the 
Schema of 1980 and passes entirely to the CIC as c. 101 .  

It  seemed that, by preserving the old c . 90 with the indicated slight 
modifications, the revision of the prescription relative to place of origin 
would have been finished. Nevertheless, the suppression of the norms that 
formerly used this juridical notion caused the consequent disappearance 
of its importance in the new Code . The norm of the former c . 544 § 2 was 
not accepted; and the criterion of c. 956 was profoundly revised, since "re
garding the ordination of deacons of those who desire to ascribe to the 
secular clergy, the proper bishop is the bishop of the diocese where the or
dained has his domicile, or the bishop of the diocese in and to which the 
ordained has decided to devote himself. "  This is what c. 1016 CIC pro
vides, without the slightest reference to place of origin. Reference to place 
of origin is not found in any other canon. 

In view of the Code's silence, one would ask if place of origin retains 
any canonical value . It is fitting to wonder if this notion can be utilized in 
the future in any canonical legislation-universal or particular-to refer 
to the natives of a certain territory, by making express mention of c. 101 .  
And it is also appropriate to wonder if, as happened while the CIC/1917  
was in effect, the idea can be a valid element in the interpretation of cer
tain clauses of statutes, foundations, wills, etc., which reserve rights or 
privileges to the native of a certain place . But, in those cases, one would 
have to turn, according to the nature of the respective clause, to various 
elements of interpretation, while keeping in mind that the term "native" 
can be employed in another sense, to mean simply the place of birth. 
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§ 1.  Domicilium acquiritur ea in territorio alicuius pa
roeciae aut saltem dioecesis commoratione, quae aut 
coniuncta sit cum animo ibi perpetuo manendi si 
nihil inde avocet,  aut ad quinquennium completum 
sit protracta. 

§ 2 .  Quasi-domicilium acquiritur ea commoratione in ter
ritorio alicuius paroeciae aut saltem dioecesis, quae 
aut coniuncta sit cum animo ibi manendi saltem per 
tres menses si nihil inde avocet, aut ad tres menses 
reapse sit protracta. 

§ 3.  Domicilium vel quasi-domicilium in territorio paroe
ciae dicitur paroeciale ; in territorio dioecesis, etsi 
non in parochia, dioecesanum. 

§ 1. Domicile is acquired by residence in the territory of a parish, or at 
least of a diocese, which is either linked to the intention of remaining 
there permanently if nothing should occasion its withdrawal, or in 
fact protracted for a full five years. 

§ 2. Quasi-domicile is acquired by residence in the territory of a parish, or 
at least of a diocese, which is either linked to the intention of remain
ing there for three months if nothing should occasion its withdrawal, 
or in fact protracted for three months. 

§ 3. Domicile or quasi-domicile in the territory of a parish is called paro
chial; in the territory of a diocese, even if not in a parish, it is called 
diocesan. 

SOURCES: § 1: c.92 § 1 
§ 2: C. 92 § 2 
§ 3: c. 92 § 3; SCCong Instr. Sollemne semper, 23 apr. 1951 ,  
III (AAS 43 [ 1951] 563) 

CROSS REFERENCES: cc. 100, 103-107 

C OMMENTARY -------

Amadeo de Fuenmayor 

1. Domicile and quasi-domicile constitute the juridical base of a per
son; they are the place that the law considers a person's juridical center, by 
reason of his real residence or the one determined by law. Therefore, there 
are real domiciles and quasi-domiciles, and others are legal, also called 
necessary, because the law imposes them: for example, the domicile of the 
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dean and the assistant dean of the College of Cardinals (c. 352 § 4); also the 
domicile of the members of religious institutes and societies of apostolic 
life ( c. 103 § 1 ). Some of these legal domiciles are called relative or derived 
because they are subordinated to those of other persons along with whom 
they exist or upon whom they depend (minors and those lawfully subject 
to a guardianship or curatorship: c. 105). 

Since the place of reference can be a parish or diocese, a difference 
is made between parochial domicile or quasi-domicile and diocesan domi
cile or quasi-domicile. For these purposes, the parish is comparable to the 
quasi-parish (c . 516); as the diocese is to the territorial prelature, territo
rial abbey, apostolic vicariate, apostolic prefecture, and firmly established 
apostolic administration (c. 368). A diocesan domicile or quasi-domicile 
can be had without having, in that territory, a parochial domicile or quasi
domicile (c. 102 § 3) .  Ordinarily, a person has a parochial domicile due to 
living in a parish. Simultaneously, the person has a diocesan domicile , 
which is the domicile of the diocese where the parish is located. In the 
case of a person's lacking a parochial domicile or quasi-domicile, but hav
ing a diocesan domicile or quasi-domicile, the parish priest of where the 
person actually resides is the person's parish priest ( c. 107 § 3) .  

In relation to domicile and quasi-domicile, the persons receive the 
nomenclature stated in c. 100. 

Quasi-domicile-an institution typically canonical-coincides with 
domicile in that it endows a physical person with a stable place. Both 
cause, in principle, the same effects (c . 107); therefore it is said that the 
quasi-domicile has a supplementary character; and both are lost for the 
same reasons (c. 106). Nevertheless, in some cases domicile has its own 
effects, which likewise are not derived from quasi-domicile (e.g . ,  cc. 967 
§ 2 , 1016 , 1552 § 1); and several more serious requirements must be met to 
acquire it because it supposes a greater stability in the place. Some sub
jects can acquire their own quasi-domicile-thus, minors who are no 
longer infants-but they can acquire their own domicile only if they are 
also lawfully emancipated pursuant to the civil law (c . 105 § 1). 

2 . The various legal systems regarding domicile are characterized by 
the ways of acquiring and losing it; and according to the purposes that are 
derived from domicile. 

The canonical system regarding domicile was inspired for centuries 
by the Roman concept of this institution, which notably influenced the dif
ferent civil legislations. That inspiration split into two points of great im
portance, with the introduction of two innovations: the concept of quasi
domicile, fashioned by the canonists, which had its roots in the Council of 
Trent and was confirmed in the CJC/1917; and the introduction, also in the 
CJC/19 1 7, of a new way of acquiring domicile, by making it sufficient 
therefore to have a prolonged residence for ten years . 
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Since the Glossae, the Romanist conception has applied the doctrine 
of the possessio to domicile, by distinguishing its material element or cor
pus and its formal element or animus. For the acquisition of domicile, ac
cording to traditional doctrine, the conjunction of two elements is 
required: the intention of residing in a place (animus); and the fact of re
siding there (corpus). Of these two elements, animus is considered essen
tial. Constant and prolonged residence was not enough, the intention to 
stay permanently in the place was required ( animus ibi perpetuo commo
randi); and merely a change in residence did not determine the loss of do
micile, for it was preserved by mere animus (if animus revertendi 
existed). In any case, intention was the decisive element. 

Regarding domicile, the question of right and the question of fact 
have been traditionally distinguished (as they are now also distinguished). 
The requirements for domicile and its respective value is a question of 
right; while it is "quaestio facti," for the consideration of the one who 
judges whether those requirements exist or not in specific cases (resi
dence, habituality, corpus, animus). But the methods of proof have histor
ically influenced the evolution of the requirements. Through presumptions 
one arrives at establishing a new manner of acquiring voluntary domicile. 

To prove animus (the intention of remaining) there was the need to 
resort on occasion to evidence or presumptions, considering it implicit in 
the corpus, which was a secondary element, but easier to prove. One of 
those presumptions would traditionally achieve a special meaning. Roman 
law had created a presumption of domicile in the case of students, based 
on their residency for ten years, if they had continued residing in the same 
place after their studies. In the canonical forum, by virtue of doctrine and 
jurisprudence, this ten year presumption would be applied to every per
son, becoming accepted as a presumption iuris et de iure; and without 
contradiction, it would be received into the CJC/1917 as one of the ways to 
acquire voluntary domicile. 

3. This background permits the determination of the scope of the 
methods of acquiring voluntary domicile and quasi-domicile. The present 
Code (in c. 1032 § §  1 and 2) has incorporated the provisions of the prior 
Code (c. 92 § §  1 and 2), with the only modification being the reduction of 
the time of residence. 

a) Real domicile is acquired by residence in the territory of a parish 
(parochial domicile) or, at least, of a diocese ( diocesan domicile) by two 
different methods, which have different requirements, but always de
mand, as a given, one that is common to both: a material element is always 
required, a qualified residence, namely, the physical residence of the sub
ject, qualified by habituality. 

In any case, the commoratio in the territory is required, not for tem
porary reasons, "per modum visitantis, vel intinerantis," but firmly and ha
bitually, "per mod um inhabitantis ,"  with stability proper to the other 
inhabitants. 
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This feature of habituality can be considered in relation to a future 
or past domicile. In the former case, it is required that, together with the 
fact of being settled in the place, the subject has the intention of remain
ing there perpetually ("cum animo ibi perpetuo manendi"). This intentio 
permanendi is required without prejudice to the possibility of changing 
residence for sudden circumstances, si nihil inde avocet; it is required, "if 
nothing forbids it," according to a famous clause received from the Roman 
law. Pursuant to this first method, real domicile is acquired from the mo
ment these two elements are found: residence in a place, at least begun in 
fact, and the intention to remain there permanently, if there is no impedi
ment. 

b) A second method of acquiring real domicile does not require the 
intention of the subject; and is limited to consideration of the habituality 
of residency regarding a past domicile. Domicile is acquired through resi
dency in one place for five full years, even though the person never had an 
intention of staying there perpetually. In the former Code ten years were 
required, a period of time that has been reduced in view of the great mo
bility that people have in modern life. Residency is enough as long as it is 
habitual and morally continuous, with habitual permanence that permits 
moderate interruptions. 

c) Real quasi-domicile is acquired-pursuant to c. 102 § 2-like real 
domicile, with fewer requirements: " by residence in the territory of a par
ish, or at least of a diocese, which is either linked to the intention of re
maining there at least three months if nothing should occasion its 
withdrawal, or in fact protracted for three months." The duration has also 
been reduced, which the prior Code had set as "the greater part of a year." 
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Sodales institutorum religiosorum et societatum vitre 
apostolicae domicilium acquirunt in loco ubi sita est 
domus cui adscribuntur ; quasi-domicilium in domo ubi, 
ad normam can. 102 § 2, commorantur. 

Members of religious institutes and of societies of apostolic life acquire a 
domicile in the place where the house to which they belong is situated. 
They acquire a quasi-domicile in the house in which, in accordance with 
can. 102 § 2, they reside . 

SOURCES: 

CROSS REFERENCES: cc. 665 § 1, 740 

COMMENTARY -------

Amadeo de Fuenmayor 

The CJC/1917 did not contain any specific norm regarding the domi
cile of religious . This silence kept its interpreters supplied with a great 
range of solutions, without any gaining a majority consensus . This led to 
the introduction into the Code of the regulations contained in c .  103, 
which were added to the Schemata in 1981 . 1 

"Members of religious institutes and of societies of apostolic life ac
quire a domicile in the place where the house to which they belong is situ
ated." 

This concerns legal domicile, derived from life in common, charac
teristic of these institutes (c. 607 § 2) and these societies (c. 73 1 § 1) ,  
which is stated for religious in the phrase "to reside in their own religious 
house" (c. 665 § 1) and for the members of the societies in the phrase "to 
live in the house or in the lawfully constituted community" (c. 740). Subse
quent assignment to a different house implies a change of domicile . In any 
case , the time that the assignment lasts is irrelevant. 

Regarding quasi-domicile , c. 103 provides that they acquire it "in the 
house in which, in accordance with can . 102 § 2, they reside" that is, with 
the intention of living there for three months if there is no impediment or 
if the residency has lasted, in fact, for three months. 

Compatible with this legal domicile is acquisition of another volun
tary domicile (pursuant to c. 102 § 1), when a religious or member of the 
society is lawfully absent and remains in another place for five years . This 

1 .  Cf. Comm. 14 (1982), p. 141. 
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is the case, for example, of an ill person's residing in a sanitarium. If he or 
she were to have become insane ( c. 689 § 3), that person would have the 
domicile and quasi-domicile of their guardian (c. 105 § 2). 

The rules of this c. 103 are not applied to novices, for not having yet 
reached the status of being a member of the institute or society, though 
they might already live in one of their houses. Likewise, it is not applied to 
the members of secular institutes, for they are not obligated to live com
munally (cf. c. 714). In both cases, domicile and quasi-domicile are ac
quired according to common norms. 
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104 Coniuges commune habeant domicilium vel quasi
domicilium; legitima separationis ratione vel alia iusta 
de causa, uterque habere potest proprium domicilium vel 
quasi-domicilium. 

Spouses are to have a common domicile or quasi-domicile. By reason 
of lawful separation or for some other just reason, each may have his or 
her own domicile or quasi-domicile. 

SOURCES: c. 93; CodCom Resp. I, 14 iul. 1922 (AAS 14 [ 1922] 526); PrM 
6 § 2  

CROSS REFERENCES: cc. 1 151,  1 152 § 3, 1 153 § 2, 1 1 55, 1676, 1697 

COMMENTARY -------

Amadeo de Fuenmayor 

1 .  The biggest innovation introduced into the regulations regarding 
domicile is found in c. 104, which has replaced the prescriptions of c. 93 
CJC/1917 regarding the domicile of a married woman. The revision has 
been profound and is a consequence of the principle of equality that the 
legislator incorporates into c. 1 135: "each spouse has an equal obligation 
and right to whatever pertains to the partnership of conjugal life." 

Canon 93 of the CJC/19 17 treated the domicile of a wife not lawfully 
separated from her husband as a necessary domicile imposed by law, to
gether with the necessary domicile of an insane person or of a minor. The 
three of them were the object of a special guardianship for which there 
were necessarily preserved, respectively, the domicile of the husband and 
the curator of the person to whose authority the minor was subject. 

The assimilation of the three cases led to recognizing ( c. 93 § 2 CIC/ 
1917) the possibility of acquiring proper quasi-domicile: a minor after in
fancy; and a wife not lawfully separated from her husband. Likewise a 
wife was afforded the possibility of acquiring domicile if she were lawfully 
separated. But the discipline regarding this issue was so rigid that, even in 
the case of her being maliciously abandoned by her husband, a wife could 
not acquire her own domicile except after having obtained a perpetual or 
indefinite separation from an ecclesiastical judge. 1 

1. Cf. CPI, July 14, 1922, in AAS 14 (1922), p. 526. 
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2. The new regulation of the domicile of a married woman is a conse
quence of the criterion adopted by the legislator about marital authority 
and the duty of cohabitation of the husband and wife. 

By not sanctioning marital authority-to assure the principle of 
equality-the old norms , which took for granted that authority ( cc. 1 1 12  
and 1 129 § 2 CJC/1917) disappear from the Code; or they were suitably re
cast (c. 90 § 1 CJC/19 17 regarding place of origin; and c. 98 § 4 CJC/1917 
regarding the wife's changing to the rite of the husband). 

Regarding the duty of cohabitation, the legislator has pondered its 
great importance and obtained its protection with different norms . 
Thus , it is reflected in c.  104, which establishes common domicile or 
quasi-domicile as a duty of both parties , even though it is added that each 
one of them can have his or her own domicile or quasi-domicile, in case of 
a lawful separation or other just reason. 

3. The process that has led to the text of c. 104 is very interesting be
cause it reveals the criteria that have inspired reformation of a married 
woman's domicile; the various formulations that were tried in order to in
corporate in this canonical principle of equality between husband and 
wife; and the efforts to protect common domicile in the new situation cre
ated by not sanctioning marital authority. 

Early on, starting from the community of life that must exist between 
husband and wife and that must be regulated by mutual consent, the re
solving of the question by resorting to the expedient of presumptions was 
considered. It is presumed that the wife has the domicile of her husband. 
This domicile is considered not to be legal or necessary domicile, but vol
untary and freely chosen by the wife. Such presumption is iuris tantum, 
for which she can have her own domicile or quasi-domicile. Thus , it was 
agreed in the session of 197 4 of the coetus De personis physicis et iuridi
cis. 2 And this was the criterion adopted in the Schema of 1977.3 

In the session of the coetus held on October 17, 1979 numerous obser
vations were received regarding the Schema of 1977 and were examined, 
agreeing that not just the wife was discussed; in suppressing the presump
tion of domicile of the husband; and in stating that both the wife and hus
band can have their own separate domiciles , they added "for just reason," 
to protect conjugal community. After a full discussion it was agreed to af
firm the existence of common domicile, without alluding to a method to 
determine it, but by saying that husband and wife must have a common do
micile or quasi-domicile. With this change, the text of the Schema of 1980 is 
arrived at,4 which would pass into the Code as c. 104. 

2 . Cf. Comm. 6 (1974), p. 96 . 
3. Cf. Schema . . .  1977, c. 9, p. 25. 
4 . Cf. Schema ... 1980, c. 103, p. 20 . 
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The question of the domicile of a married woman had also been the 
object of study in the heart of the coetus De quaestionibus specialibus 
Libri II, in their sessions of May 5/6, 1967.5 Of particular interest are the 
discussions that were had concerning the pastoral importance that the 
husband and wife's observance of the duty of cohabitation has; and, for 
that purpose, the existence in fact of a conjugal or familiar domicile, that 
is, a common domicile, compatible with the possibility of each one's si
multaneously acquiring a separate domicile or quasi-domicile. 

Throughout the study, the necessity for the couple's mutual consent 
to select a domicile was examined and the exigency of this requirement 
was avoided, though it was stated that familial stability depended in large 
part on the common election of the domicile. Likewise excluded was the 
opportunity of allowing the criteria that rule in many civil legal systems 
that, in order to resolve a disagreement between husband and wife, they 
can resort to a judge at the behest of one or both to establish domicile. 

4. With this background the scope of c. 104 can be stated, which has 
revised the regulations of the CJC/1917. 

Domicile of a married woman is gone as a legal domicile depending 
on the domicile of the husband. In its place, the new canon limits itself to 
declaring the "duty of husband and wife of having a common domicile or 
quasi-domicile," that is to say, a domicile for the wife and for the husband, 
in equality. 

This common domicile has its limits: "By reason of lawful separation 
or for some other just reason, each may have his or her own domicile or 
quasi-domicile." 

In the case of lawful separation, community of life and conjugal co
habitation cease (c. 1 151ff) , because of which the couple can have their 
own separate domicile or quasi-domicile. 

If there is "another just reason" (temporary emigration, professional 
reasons, illness, etc.) ,  each can have their own domicile or quasi-domicile, 
without excluding their maintaining the common domicile or quasi
domicile. 

The legislator shows in numerous places of the Code his great preoc
cupation for avoiding the separation of husband and wife and to achieve 
the reestablishment of common life. Normalcy is to be reestablished 
through the return to cohabitation. And it is also desired to avoid the seri
ous risk that separation could be the road leading to divorce. One of the 
reasons allowed today by most civil laws to grant a divorce is separation, 
not only judicial, but also separation in fact. 

5. Cf. Comm. 21  (1989), pp. 43-48. 
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5. Canon 104 only speaks of the duty that the couple has to maintain 
a common domicile or quasi-domicile, without indicating the routes to re
establish cohabitation in case of a break. These routes are in the canons 
that regulate pastoral action with which the Church cares for the faithful 
in their marital crises. A brief reference to them will be sufficient. 

Canon 1695 provides that before accepting a case of separation and 
as long as there is hope for success, the judge must employ pastoral 
means so that the couple reconcile and be induced to reestablish conjugal 
community, if it has been in fact interrupted. In c .  1676 an analogous re
quirement is placed on the ecclesiastical judge before accepting a case of 
annulment. 6 

Canon 1692 § §  2 and 3 contemplate several cases in which, with the 
prior authorization of the diocesan bishop of the place of the couple's res
idency, they can put the case for separation in the civil forum. This re
quirement presents the bishop the opportunity to assure that pastoral 
means are employed by him or by his delegates, so that the couple recon
cile and reestablish common life. 

In three instances in several other canons ( 1 152 § 3, 1 153 § 2, and 
1 1 55), the legislator insists on reconciliation and the reestablishment of 
conjugal life, in order to render effective the right and duty that husband 
and wife have, pursuant to c. 1 151 ,  to maintain cohabitation unless ex
cused for a lawful reason. 

6. Cf. C. DE DIEGO-LORA, "Medidas pastorales en las causas de separaci6n conyugal," in 
Ius Canonicum 25 (1985), pp. 209ff. 
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105 

Bk. I. General Norms DE FUENMAYOR 

§ 1.  Minor necessario retinet domicilium et quasi-domici
Iium illius, cuius potestati subicitur. Infantia egres
s us potest  etiam quasi-domicilium proprium 
acquirere; atque legitime ad normam iuris civilis 
emancipatus, etiam proprium domicilium. 

§ 2. Quicumque alia ratione quam minoritate, in tutelam 
vel curatelam legitime traditus est alterius, domici
lium et quasi-domicilium habet tutoris vel curatoris . 

§ 1. A minor necessarily retains the domicile or quasi-domicile of the per
son to whose authority the minor is subject. A minor who is no longer 
an infant can acquire a quasi-domicile of his or her own and, if law
fully emancipated in accordance with the civil law, a domicile also. 

§ 2. One who for a reason other than minority is lawfully entrusted to the 
guardianship or tutelage of another, has the domicile and quasi-domi
cile of the guardian or curator. 

SOURCES: § 1: c. 93 
§ 2: C .  93 § 1 

CROSS REFERENCES: cc. 97, 98, 99, 1479 

C OMMENTARY ------

Amadeo de Fuenmayor 

This canon, which regulates the domicile and quasi-domicile of mi
nors and of persons lawfully subject to a guardianship or tutelage, incor
porates c. 93 of the CJC/1917, with several innovations.1 

The law assigns as a necessary domicile or quasi-domicile to minors 
and incapacitated persons the domicile or quasi-domicile of the subject 
upon whom the former depends. These domiciles and quasi-domiciles 
arise, end, or change with the situation that determines personal depen
dency. The former are derived from the latter. 

Paragraph 1 of this canon refers to a minor (namely, one who has not 
completed the 18th year: c. 97 § 1), and establishes a general rule, with two 
complementary norms. In principle, "a minor necessarily retains the domi
cile or quasi-domicile of the person to whose authority the minor is sub
ject" :  he or she has the domicile and quasi-domicile of parents or 

1 .  Cf. Comm. 6 (1974), p .  96; ibid. 9 (1977), p .  238 and 2 1  (1989), p .  49. 
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guardians ( cf. c. 98 § 2). In adoptions, the domicile and quasi-domicile will 
be those of the person or persons who have adopted the minor (cf. c. 1 10) .  
If from the application of these criteria there result several different, law
ful domiciles or quasi-domiciles, juridical relevance can be accorded to 
any of them, given the breadth with which the Code regulates, in general, 
when referring to domicile and quasi-domicile. 

"A minor who is no longer an infant can acquire a quasi-domicile of 
his or her own," that is, different from a legal quasi-domicile which is not 
lost, because the minor continues being a minor. It is a question of a real 
quasi-domicile that is acquired pursuant to c. 102 § 2, when a child older 
than seven years resides in places different from the domicile of parents 
or guardians, for reasons of study, to attend to health, or for other reason
able circumstances. 

The canon refers to another case, which constitutes an innovation 
with respect to the CIC/1917: a minor "who is no longer an infant can ac
quire a quasi-domicile of his or her own and, if lawfully emancipated in ac
cordance with the civil law, a domicile also." The legislator, with this new 
norm introduced into c. 105 § 1 ,  did not want to receive the civil law re
garding the capacity of a minor to act in its entirety (see commentary on 
c.  99). He has mentioned emancipation obtained pursuant to civil law to 
merely declare, as the only effect of that situation in the canonical forum, 
the possibility of acquiring a proper domicile by any of the methods estab
lished in c. 102 § 1 .  The acquisition of this proper domicile will determine 
the loss of legal domicile and quasi-domicile because emancipation termi
nates a minor's dependence on parents or guardian. 

Pursuant to c. 105 § 2, "one who for a reason other than minority is 
lawfully entrusted to the guardianship or tutelage of another, has the do
micile and quasi-domicile of the guardian or curator." Canon 93 of the 
CIC/1917  contemplated the case of an insane person (amens) and spoke 
only of domicile. Now the norm is expanded to all incapacitated persons 
lawfully subj ect to guardianship or tutelage, to whom also is attributed 
their legal quasi-domicile. 

Whoever might be in each case the guardian or curator of these inca
pacitated persons, is a question that, in principle, is referred to the civil 
law, pursuant to the provisions of c. 98 § 2, which must be harmonized 
with the norm of c. 1479, which regulates the subsidiary appointment of a 
specific guardian or curator, in the charge of an ecclesiastical judge, for a 
specific case. 
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106 

Bk. I. General Norms DE FUENMAYOR 

Domicilium et quasi-domicilium amittitur discessione a loco 
cum animo non revertendi, salvo praescripto can. 105. 

Domicile or quasi-domicile is lost by departure from the place with the in
tention of not returning, without prejudice to the provisions of can. 105. 

SOURCES: c. 95 

CROSS REFERENCES: cc. 102-107 

C OMME NTARY -------

Amadeo de Fuenmayor 

1 .  Canon 106 incorporates the text of c. 95 of the C/C/1917, with only 
a numerical change of the canon relative to minors . It contains a general 
rule, applicable to proper domiciles and quasi-domiciles, and an exception 
in reference to legal necessary or derived domiciles. 

Proper domicile-also called elective, voluntary, or real-is lost "by 
departure from the place with the intention of not returning." It is required 
that the following two circumstances occur together: the act of physically 
abandoning the place and the intention, that is, the will or purpose, of not 
returning to it. A change of residence does not cause, in itself, the loss of 
domicile if an intention to return exists (animus revertendi). Likewise the 
intention of not remaining to the place is not sufficient if, in fact, one does 
remain. 

Elective quasi-domicile is also lost "by departure from the place with 
the intention of not returning." It does not matter that the absence from 
the place of the quasi-domicile is relatively prolonged, as long as the inten
tion to return survives. 

2 .  Canon 106 adds : "without prejudice to the provisions of c. 105." 
The former c. 95 C/C/1917 said: "except for the provisions of c. 93." What 
does this exception mean? It seems clear that the legislator is indicating 
that the loss of legal or necessary domicile and quasi-domicile of a minor 
and of persons lawfully subject to tutelage or guardianship (to which 
c. 105 refers) are not included in the norm relative to the loss of elective 
or voluntary domicile and quasi-domicile. A minor or incapacitated person 
loses legal domicile as a consequence of its being lost to the person to 
whose authority the minor or incapacitated person is lawfully subject, be
cause such domicile or quasi-domicile is derived according to that of the 
principals . Domicile or quasi-domicile is also lost upon the disappearance 
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of the circumstance to which the law linked its acquisition (minority, 
guardianship, or tutelage) .  

By making an exception for the provisions of c.  105, the legislator has 
confirmed that "a minor who is no longer an infant can acquire a quasi
domicile of his or her own and, if lawfully emancipated in accordance with 
the civil law, a domicile also." Loss in both cases will occur pursuant to the 
general norm of c. 106 (dealing with proper domicile and quasi-domicile), 
that is, "by departure from the place with the intention of not returning." 

3. Nothing is said about the quasi-domicile and domicile of the mem
bers of religious institutes and societies of apostolic life. It seems that the 
legislator forgot about them by incorporating into c. 105 the provisions of 
former c .  95. If he had had them in mind he would have included them in 
the exception, together with c. 105 and c. 103, which regulate those cases, 
which are contemplated for the first time in the present Code. 

A distinction must be made (see commentary on c. 103) between: a) 
legal domicile of these persons derived from common life; b) their possible 
voluntary quasi-domicile; and c) possible voluntary domicile acquired by 
them without losing legal domicile. Regarding legal domicile, loss occurs 
only as a consequence of definitive separation from the religious institute 
or society of apostolic life. Voluntary quasi-domicile and domicile will be 
lost "by departure from the place with the intention of not returning." 

4. In contrast to place of origin, domicile is not something unchange
able: it can be changed, lost, or duplicated. 

In general terms, the voluntary domicile of a person can change to 
voluntary quasi-domicile if the latter's conditions are preserved. And 
proper voluntary or elective domicile or quasi-domicile can be preserved 
for those who were held as a legal or derived domicile or quasi-domicile. 
That is the case, for example, of persons who reach majority and continue 
residing in the domicile of their parents or guardians. 

The possibility of several domiciles or simultaneous quasi-domiciles 
can occur in various cases, several expressly provided for by the legislator 
and others as a consequence of the norms that regulate the acquisition or 
loss of domicile and quasi-domicile in general terms. 

Thus, a married couple can have a common domicile or quasi-domicile 
and each, for a just reason, can have a simultaneous proper domicile or 
quasi-domicile ( c. 104). Minors who are no longer infants can acquire their 
own quasi-domicile without losing legal quasi-domicile (c. 105 § 1). 

There can be several voluntary domiciles belonging to one person: 
because of residency for five years in one place, there existing the inten
tion of returning to the place where the person previously had legal domi
cile; or because of prolonged residency for five years in different places, 
such that the person stays in both for a time, according to the require
ments of work, studies, etc. 
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A person can now have several voluntary quasi-domiciles simulta
neously because of residency in a different place for three months (c. 102 
§ 2). In the CJC/1917 it was common doctrine that excluded this possibil
ity because no one could live the greater part of a year in two different 
places (c. 92 § 2 CJC/19 17). 

The simultaneity of several domiciles or quasi-domiciles in persons 
sui iuris are duplicated, as legal domiciles or quasi-domiciles, due to per
sons to whom they are subject. 
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107 § 1.  Tum per domicilium tum per quasi-domicilium suum 
quisque parochum et Ordinarium sortitur. 

§ 2 .  Proprius vagi parochus vel Ordinarius est parochus 
vel Ordinarius loci in quo vagus actu commoratur. 

§ 3.  lllius quoque qui non habet nisi domicilium vel 
quasi-domicilium dioecesanum, parochus proprius 
est parochus loci in quo actu commoratur. 

§ 1 .  Both through domicile and through quasi-domicile everyone acquires 
his or her own parish priest and Ordinary. 

§ 2.  The proper parish priest or Ordinary of a vagus is the parish priest or 
local Ordinary where the vagus is actually residing. 

§ 3. The proper parish priest of one who has only a diocesan domicile or 
quasi-domicile is the parish priest of the place where that person is 
actually residing. 

SOURCES: § 1: c. 94 § 1; SCCong 9 iun. 1923 (AAS 17 [1923) 508-510); 
EM VII 
§ 2: C. 94 § 2 
§ 3: C. 94 § 3 

CROSS REFERENCES: cc. 100, 106, 372 § 2 ,  518, 1 1 10  

COMMENTARY ------

Amadeo de Fuenmayor 

1 .  This canon, which reproduces c. 94 of the CJC/19 1 7  with only 
small grammatical changes, regulates the principal effect derived from do
micile and quasi-domicile: the determination of a proper parish priest and 
ordinary, while keeping in mind the various situations of persons in rela
tion to domicile and quasi-domicile (cf. c. 100). Moreover, as we will see 
later, the norms of the Code are numerous that attribute other certain ju
ridical effects to domicile and quasi-domicile. 

2 .  Canon 107 contemplates three cases for the determination of a 
proper parish priest and ordinary. 

a) Paragraph 1 states a general rule: "Both through domicile and 
through quasi-domicile everyone acquires his or her own parish priest and 
Ordinary"; that is, by the person's belonging as a parishioner to parish or 
as diocesan to a diocese. Such belonging is determined by a territorial 
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criterion, through the connection of the physical person to a certain terri
tory, by means of habitual residence in the respective parish or diocese. 

b) Paragraph 2 contemplates the case of a vagus-having no domi
cile or quasi-domicile anywhere-and attributes to the person as a proper 
parish priest and ordinary, those of the place where the vagus is at 
present. 

c) Paragraph 3 regulates the case of a person who only has a dioce
san domicile or quasi-domicile, without having acquired a parochial or di
ocesan domicile. The proper parish priest is that of the place where the 
person presently lives. The proper ordinary is that of the diocese where 
the person has domicile or quasi-domicile (c. 107 § 1). 

3 .  In the case of a plurality of domiciles or quasi-domiciles (see com
mentary on c. 106), a member of Christ's faithful has several different 
proper parish priests and ordinaries contemporaneously. Unless other
wise provided by a legal norm or custom in specific cases, the person-or 
lawful representative, if it concerns a minor or incapacitated person-can 
freely choose any of them. In principle, none of those several proper ordi
naries and parish priests has preference over any other, as well it might be 
because of domicile than for quasi-domicile. 

4. The proper ordinary and parish priest spoken of in c. 107 are the 
local diocesan ordinary and parish priest, determined by the connection of 
the faithful with the respective territory (in which they have a domicile, 
quasi-domicile, or mere residence). Nevertheless, in certain cases, for the 
determination of a proper ordinary and parish priest, other personal cir
cumstances come into play, for example the rite or language of the faith
ful: the connection in these cases is established with a personal diocese 
(c. 372 § 2) or with a personal parish (c. 5 18). (Regarding assistance at 
weddings by a personal parish priest or Ordinary, cf. c. 1 1 10.) 

5. Besides c. 107, there are numerous norms in the Code that take 
into consideration both domicile and quasi-domicile and that attribute to 
them identical juridical importance: 

a) for judicial purposes: cc. 1408, 1409 § 2, 1413 § 2, 1504, 4°, 1673, 2°, 
and 1699. 

b) regarding other purposes: cc. 12 § 3, 498 § 2, 971 and 1 1 15. 

6. Other norms of the Code take into consideration only domicile, 
without making reference to quasi-domicile: 

a) for judicial purposes: 

- Canon 1 552 § 1 (when testimony is offered, the domicile of the 
witnesses must be stated). Canon 1671 § 1 CJC/1917 contained the same 
precept. The criterion also appears in the Instruction of the SCDS Provida 
Mater Ecclesia of August 15, 1936 (regarding marriage nullity cases) whose 
article l25 § 1 required the domicile of the witnesses to be indicated, "by 
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designating the city, street, and house number." 1 Domicile serves, better 
than quasi-domicile, to facilitate the issuance of summons by the judge and 
so that the opposing party can recognize the witness without mistaking the 
person and provide information about the person's credibility. 

- Canon 1673, 3° and 4° (in marriage nullity cases, the tribunal 
where the complaining party has his domicile is the competent tribunal, 
while the judicial vicar of the domicile of the defendant must give his con
sent). 

In the preparatory work for the new Code it was proposed that the 
competent tribunal also be where the complaining party had a domicile or 
quasi-domicile, but this proposal was not accepted. 2 

b) For other purposes: 

- Canon 967 § 2 (those who have the faculty of hearing confession 
by permission of the local ordinary where they have their domicile, also 
have that faculty in any other place). The Schema of 1980 included the 
case of permission by the local ordinary of the quasi-domicile, but it was 
considered advisable to suppress the mention of quasi-domicile, "since it 
deals with a residence insufficient for one who has received the faculty to 
exercise it in another place."3 Also, c. 975 only talks about domicile, which 
is a complement of c. 967 § 2. 

- Canon 1016 (the proper bishop for the ordination of one who 
wants to join the secular clergy: the bishop of the diocese where the or
dained has his domicile. Quasi-domicile is not included in this case, fol
lowing the same criterion of c. 956 of the CJC/1917). 

7. The Code presents no norm in which juridical importance is given 
to quasi-domicile in isolation: it is always considered together with domi
cile, as its alternative, as indicated. And a case exists in which residence 
for a month is taken as an alternative to domicile and quasi-domicile as es
tablished in c. 1 1 15, with the criterion introduced by the Decree Ne te
mere: Marriages are to be celebrated in the parish in which either of the 
contracting parties has a domicile or a quasi-domicile or a month's resi
dence. It is treated as a requirement for liceity. 

1 .  AAS 28 (1936), p. 339. 
2. Cf. Comm. 11 (1979), p. 258. 
3. Comm. 15 (1983), p. 208, c. 921 § 2, no. 3. 
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108 § 1 .  Consanguinitas computatur per lineas et gradus. 

§ 2 .  In linea recta tot sunt gradus quot generationes, seu 
quot personae, stipite dempto. 

§ 3. In linea obliqua tot sunt gradus quot personae in 
utraque simul linea, stipite dempto. 

§ 1. Consanguinity is reckoned by lines and degrees. 

§ 2. In the direct line there are as many degrees as there are generations, 
that is, as there are persons, not counting the common ancestor. 

§ 3. In the collateral line there are as many degrees as there are persons in 
both lines together, not counting the common ancestor. 

SOURCES: § 1: c. 96 § 1 
§ 2: C .  96 § 2 

CROSS REFERENCES: cc. 478 § 2, 492 § 3, 1091 ,  1298, 1448, 1548 § 2, 2° 

C OMMENTARY -------

Amadeo de Fuenmayor 

1 .  Canons 108 and 109 are concerned with kinship by consanguinity 
and affinity, following the criterion of the former Code but with several 
important innovations. Canon 1 10  establishes a precept regarding the tie 
derived from civil adoption, which coincides only in part with the prior 
discipline of the impediment of legal kinship. The matrimonial impedi
ment of spiritual kinship which existed between baptismal godparents 
and godchildren (c. 1079 CJC/1917) has been abolished. Now only the reg
ulations regarding the obligations of godparents, both baptismal ( c. 872) 
and of confirmation ( c. 892) are preserved. 

2. Consanguinity is the relationship that exists between persons 
united by common blood: those that come from one another or those that 
have a close common ancestor. 

Consanguinity is reckoned by lines and degrees (c. 108 § 1). A line is 
the whole of persons that proceed from one another successively. In a di
rect line, the blood relations descend one from another, either with an in
termediary or immediately. In a collateral line (or oblique) , the blood 
relations do not proceed from one another; the common ancestor, family 
head, or founder of the line is the person or persons from whom they pro
ceed. 
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The degree indicates the distance between relatives. 

Consanguinity can be legitimate or illegitimate, depending on whe
ther the person who makes up the line or lines in which the blood rela
tions are situated (excepting the common ancestor) are considered 
legitimate children or not. 

Consanguinity can be full or partial (also called doubly tied or simply 
tied), depending on whether the common ancestor of the blood relations 
is specifically constituted by the same progenitors or only by one of them. 
Doubly tied brothers are also called germans; those of a simple tie are 
called agnates when the father is common and the mother is distinct, and 
uterine in the opposite case. In both cases, consanguinity produces the 
same canonical effects: brothers are kin in a collateral line and in the sec
ond degree, independent of their being of a double or single tie. 

Consanguinity can also be single or multiple, according to whether 
the persons have only one common ancestor or two or more common an
cestors, such that various kinds of kinship are shared between two spe
cific persons, something that the former law determined would duplicate 
the matrimonial impediment of consanguinity (c. 1076 § 2 CJC/1917). The 
current canon 1091 § 3 provides that "the impediment of consanguinity is 
not multiplied. " 

3. To determine the degree of consanguinity, c. 108 provides the fol
lowing rules: 

a) "In the direct line there are as many degrees as there are genera
tions, that is, as there are persons, not counting the common ancestor" 
(§ 2). It is the same criterion of the CJC/19 17 ( c. 96 § 2). Thus, a child is re
moved from a parent by one degree, two from a grandparent, and three 
from a great-grandparent. 

b) "In the collateral line there are as many degrees as there are per
sons in both lines together, not counting the common ancestor" (§ 3) . The 
following are consanguineous: brothers, in the second degree; uncle and 
nephew, in the third degree; great uncle and grand nephew, in the fourth 
degree; cousins, in the fourth degree. 

4. Paragraph 3 has introduced an important innovation by abandon
ing the canonical criterion of germanic inspiration which governed the 
Church since olden times and which in the former Code was formulated 
by stating "in the collateral line, if both branches are equal, there are as 
many degrees as there are generations in the longest branch" ( c. 96 § 3 
CJC/191 7) .  Kinship was measured up to the common ancestor by only one 
line if both were equal; if they were unequal, by the longest, but keeping in 
mind the degree of the other. For example, between uncle and nephew 
there was kinship of the second degree touching the first. Now, there are 
as many degrees as there are persons in both lines, not counting the com
mon ancestor: uncle and nephew are consanguineous in the third degree. 
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The so-called Roman system was the one followed by the Eastern 
Churches1 and is now preserved in c. 918 CCEO. It was also followed in 
large part by civil legal systems. 

This change of criterion, regarding the method of reckoning consan
guinity and affinity in an oblique or collateral line, signifies a great innova
tion because the criterion that is being abandoned had a multi-secular 
validity in the Latin Church. To justify it, the revision commission of the 
CIC alleged the advisability of conforming the canon law to the civil law in 
effect in the majority of countries.2 This was the most important example 
of imitating the civil law by the ecclesiastical legislator. To this reason an
other was added of special import: to unite the Latin law with the Eastern 
Canon law in this point. And a third reason was also declared in replying 
to a consultant Father who asked to preserve the germanic criterion: it 
was made clear by everyone that it had been admitted that the norm of the 
Schema-the Roman criterion of reckoning-was the clearest. 3 

All in all, the new criterion of reckoning is clearer. In the former Code 
there was an anomaly that two first cousins were related in the same de
gree as uncle and nephew, an anomaly that was presented in many other 
cases. Since in reality the strength of kinship was not the same, the canon
ists, in order to distinguish in practice the kinship that, even though being 
in the same degree had a different strength, adopted a special nomencla
ture in which they made reference to the two collateral lines (and not only 
to one of them, as the former c. 96 § 3 required). 

The strength of kinship is considered through the proximity of the 
person in question to the common ancestor: the kinship of the first mixed 
with the second was stronger than the second touching the first, and both 
relationships were stronger than that of the second touching the second. 
This greater proximity of kinship had a practical influence regarding the 
dispensation of the impediment. An Instruction of the SCDS of August 1 ,  
1931 warned parish priests that to obtain the dispensation of the impedi
ment of the first to the second ( in primo gradu lineae collateral is mixto 
cum secundo ), serious reasons were required that were usually alleged in 
other impediments. 4 

5. The principle effect of consanguinity concerns marriage because it 
constitutes a diriment impediment. In a direct line, a marriage is void be
tween ascendants and descendants, both legitimate and natural ( c. 1091 
§ 1). In a collateral line, it is void up to the fourth degree, inclusive (c. 1091 
§ 2). 

1. Cf. Pius XII, mp Cleri sanctitati, c. 24, June 11 ,  1957, in AAS 49 (1957), p. 442. 
2. Cf. Comm. 6 (1974), p. 97. 
3. Cf. Comm. 14 (1982), p. 141, ad c. 106. 
4. Cf. AAS 23 (1931), p. 413. 
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Kinship by consanguinity is also kept in mind within certain limits: 
a) for the exclusion of some offices ( cc. 4 78 § 2 and 492 § 3); b) to prohibit 
the alienation or rental of ecclesiastical goods in favor of certain persons 
( c. 1298); c) as a determinant reason for a judge, promoter of justice, de
fender of the bond, and auditor not to undertake certain cases (c. 1448); 
and d) as cause that excuses testifying in certain cases (c. 1548 § 2, 2°) .  
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§ 1.  Affinitas oritur ex matrimonio valido, etsi non 
consummato, atque viget inter virum et mulieris con
sanguineos, itemque mulierem inter et viri consan
guineos. 

§ 2 .  Ita computantur ut qui sunt consanguinei viri, iidem 
in eadem linea et gradu sint affines mulieris, et vice 
versa. 

§ 1. Affinity arises from a valid marriage, even if not consummated, and it 
exists between the man and the blood relations of the woman, and 
likewise between the woman and the blood relations of the man. 

§ 2. It is reckoned in such a way that the blood relations of the man are 
related by affinity to the woman in the same line and the same de
gree, and vice versa. 

SOURCES: § 1: c. 97 § § 1 et 2; SCHO Resp. ,  31 ian. 1957 (AAS 49 [1957] 
77) 
§ 2: C. 97 § 3 

CROSS REFERENCES: cc. 108, 492 § 3, 1092, 1298, 1448, 1548 § 2, 2° 

COMMENTARY -------

Amadeo de Fuenmayor 

1. Affinity is the relationship of kinship that exists between each 
spouse and the blood relations of the other. 

The present canon determines the origin of affinity, the subjects of 
this relationship, and how degrees of kinship are reckoned. 

a) "Affinity arises from a valid marriage, even if not consummated" 
(c. 109 § 1). 

Canon 97 § 1 of the CIC stated: "Affinitas oritur ex matrimonio valido 
sive rato tantum sive rato et consummato." The expression "matrimonio 
rato" (marriage between baptized) has been suppressed, which had led to 
doubts if affinity also arose as a consequence of "lawful marriage" (mar
riage contracted validly between non-faithful or between a faithful and a 
non-faithful). During the deliberations of the revision commission of the 
CIC to suppress the reference to matrimonio rato, the then-in-effect norm 
of the Eastern Code was invoked: "Affinitas ex digeneia oritur ex matrimo
nio valido, etsi non consummato."1 That norm has been incorporated now 

1. MP Cleri sanctitati, June 11 ,  1957, c. 25 § 1, in AAS 49 (1957), p. 442; cf. Comm. 21  
(1989), p. 50. 
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into c. 919 § 1 CCEO. Thus a rapprochement with Eastern law was reached 
by accepting a norm that had already been formulated by Pius XII in the 
Motu proprio Crebrae allatae of February 12, 1949, c. 68 § 1, 1 °.2 With the 
new text the prior controversy is resolved, in part already overcome by a 
response of the SCRO of January 31, 1957,3 by declaring that affinity ob
tained by lawful marriage (that is, celebrated by the unbaptized) consti
tuted an impediment for marriages celebrated after baptism, though of 
only one of the spouses. 

The basis for affinity is now every valid marriage, sacramental or 
not. Therefore, it originates as an effect of any valid marriage, consum
mated or not. 

b) Affinity "exists between the man and the blood relations of the 
woman, and likewise between the woman and the blood relations of the 
man" (c. 109 § 1). Each of the spouses becomes a blood kinsman of the 
other. But the relationship does not extend beyond because the blood rel
atives of one spouse do not have affinity with those of the other: the kin of 
both spouses are not kin among themselves, pursuant to the rule affinitas 
non parit affinitatem. 

c) For affinity's being a reflection of kinship by consanguinity, it does 
not have degrees or its own lines. The rule for its reckoning is very simple: 
"It is reckoned in such a way that the blood relations of the man are re
lated by affinity to the woman in the same line and the same degree, and 
vice versa" ( c. 109 § 2). 

The following must be distinguished: a) the relationship of the spo
uses between each other is not of kinship :  the bond of matrimony ties 
them; b) the relationship of kinship by consanguinity of each spouse, who 
has his own common ancestor; and c) the relationship of kinship by affin
ity. 

The husband is the common ancestor of the relationship of affinity 
between his own blood relatives and his wife; likewise, the wife is the 
common ancestor of the relationship of affinity between the husband and 
her blood relatives. For there to be a relationship of affinity, it is necessary 
that one of the sides of this relationship of kinship be the same spouse 
that is or was tied by the matrimonial bond from which it originated. But 
affinity is a perpetual tie, a consequence of reflected consanguinity. It only 
ceases to exist in the case of the marriage that constituted its origin being 
declared null. It neither lapses on the death of a spouse nor on dispensa
tion super rato: certainly in these cases is when the impediment of affinity 
reaches its practical effect. 

2. Affinity must be distinguished from the impediment of affinity. Af
finity is the relationship of kinship, which constitutes a perpetual tie. The 

2. AAS 41 (1949), p. 104. 
3. Cf. AAS 49 (1957), p. 77. 
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impediment of kinship is the principal effect of this relationship. It is the 
prohibition that the law provides to prevent persons related in certain de
grees from marrying. The present c. 1092 provides that "affinity in any de
gree of the direct line invalidates marriage. "  That is to say, the marriage 
being dissolved, the husband cannot marry blood relatives of his wife in a 
direct line, likewise the wife cannot marry blood relatives in her husband's 
direct line. 

But the relationship of affinity causes other effects. It is also kept in 
mind within certain limits: a) for exclusion from some offices (c. 492 § 3); 
b) to prohibit alienation or rental of ecclesiastical good in favor of certain 
persons ( c. 1298); c) as a determinant reason for a judge, promoter of jus
tice, defender of the bond, assessor and auditor not to undertake certain 
cases (c. 1448); and d) as cause that excuses testifying in certain cases 
( C. 1548 § 2, 2 °) .  

3. In canon law prior to the CJC/1917, kinship by affinity arose from 
perfected carnal relations, lawful or not. Illicit copula was also considered 
as the basis for the impediment of affinity, which was not the case for a 
valid marriage, if it had not been consummated. The CJC/1917 provided 
that affinity originated from every marriage, as long as it was valid. Illicit 
copula was also a cause of a marriage impediment, which now is called 
public propriety and because of its similarity to affinity it is also called 
quasi-affinity. In the present Code it is regulated in c. 1093: "The impedi
ment of public propriety arises when a couple live together after an invalid 
marriage, or from a notorious or public concubinage. It invalidates mar
riage in the first degree of the direct line between the man and those re
lated by consanguinity to the woman, and vice versa"; that is to say, with 
the father, mother, son, or daughter of the other party. 

The relationship of quasi-affinity is only juridically taken into con
sideration as a cause of impediment, which is called public propriety be
cause it is considered indecorous for those to contract matrimony who 
are in the conditions prescribed by the impediment. It is perpetual be
cause it does not cease on the lapse of the cause that originated it. It arises 
from an invalid marriage, though it be putative (cf. c. 1061 § 3); likewise 
from a civil marriage, if there is cohabitation, for its being "notorious or 
public concubinage. "  
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1 10 Filii, qui ad normam legis civilis adoptati sint, habentur 
ut filii eius vel eorum qui eos adoptaverint . 

Children who have been adopted in accordance with the civil law are con
sidered the children of that person or those persons who have adopted 
them. 

SOURCES: cc. 1059, 1080 

CROSS REFERENCES: cc. 108, 536 § 2, 877 § 3, 1094 

C OMMENTARY ------

Amadeo de Fuenmayor 

1. After having regulated kinship by consanguinity ( c. 108) and by af
finity ( c. 109), the Code concerns itself in the present canon with legal par
entage, which arises from an adoption in accordance with civil law. 

The CJC/1917 concerned itself with legal kinship by dealing exclu
sively with matrimonial impediments and incorporating the relevant civil 
law into canon law, such that the impediment was impedient or diriment 
in the ecclesiastical forum pursuant to state law. Canon 1059 CJC/19 17 
stated: "In countries where kinship founded on adoption makes marriage 
unlawful under civil law, it is also unlawful under canon law." And c. 1080 
contemplated the canonizatio, in dealing with diriment impediments: 
"Those who by civil law are incapable of contracting marriage to each 
other due to legal kinship that arises from adoption, by prescription of 
canon law, they may not lawfully marry each other. " 

The CIC concerned itself with legal kinship in the present canon
which presents a new norm of great importance-and in c. 1094, which re
placed cc. 1059 and 1080 CJC/1917. It refers to the impediment with a new 
criterion that will be commented on later: "Those who are legally related 
by adoption cannot validly marry each other if their relationship is in the 
direct line or in the second degree of the collateral line." 

2. The present canon stems from a proposal formulated during the 
term of the revision commission, which would be preserved in the Code 
with a few minor changes. It stated initially: "children adopted in accor
dance with the civil law of a country are considered legitimate children of 
the person or persons who adopted them." 1 The text would pass into the 

1. Cf. Comm. 6 (1974), p. 97; and Schema of book II De Populo Dei, 1974, ad can. 14, p. 26. 
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Schema of 1980 with one minor change: the classification of children as le
gitimate ("habentur uti filii") was suppressed. 2 The definitive text will sup
p re ss the reference to civil law of a country; it will say simply "in 
accordance with civil law." 

The Church, in its great magisterial documents of the twentieth cen
tury, when ref erring to the family and familiar institutions in their social 
projection, has frequently mentioned the institution of adoption to show 
the purposes to which the Church is called on to serve; and has exhorted 
civil legislators to regulate it with suitable norms. 

Thus, Apostolicam actuositatem 1 1 , among the works of familiar 
apostolate states as primary purpose "to adopt as sons the abandoned 
children." Familiaris Consortia 41 also speaks of the availability of Chris
tian families for "the adoption of those children who are deprived of their 
parents or abandoned by them"; and proclaims that "physical sterility can 
give spouses occasion for other important services benefiting the human 
person, like for example, adoption."  The "Statement of the rights of the 
family," of John Paul II (22-X-1983) asks the State, in its legislation, to fos
ter the adoption of children by families that can take them in and that, at 
the same time, to respect the natural rights of parents. 

These exhortations coincide with a generalized environment that 
contributed to give a new impetus to the institution of adoption in civil 
legislation, from the end of the war of 1914-1918 and in the economic cri
sis of 1928, to combat the affective and moral need in which thousands of 
orphaned or abandoned children found themselves. 

The ecclesiastical legislator echoes the great importance that civil 
adoption has acquired, incorporating it into c. 110, which represents a no
table innovation from different points of view. Now, like the former Code, 
adoption is contemplated in reference to the civil law, but with a new rele
vance in the canonical system. The connection with the civil law is limited 
now to the constitutive moment of adoption. Legal kinship flows from ca
nonical system as long as an adoption is constituted in accordance with 
the civil law. It is an assumption from which juridical effects are derived 
both in civil and canonical legal systems. Those effects are independent 
because the incorporation into canon law of civil legal consequences, as 
was done in the CIC/1917 regarding marital impediments, no longer exists. 

3. Specifically regarding the canonical importance of civil adoption, 
one must now distinguish the familiar relationship that is established 
between the adopted child and the adopting person or persons and the 
marital impediment. One must distinguish the scope of legal kinship as a 
familiar relationship or bond and as an impediment, keeping in mind, 
moreover, that such scope can have a different significance in canon law 
and in civil law. 

2. Cf. Schema, ad can. 108, p. 2 1. 
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a) The familiar relationship is the innovation that is now regulated in 
c .  1 10, situated among the norms relative to the canonical status of physi
cal persons: "Children who have been adopted in accordance with the civil 
law are considered the children of that person or those persons who have 
adopted them."  Thus it is established in canon law that civil adoptions 
produce the effects that are derived from the sovereign authority between 
the adopted child and the person or persons adopting. Consequently, in 
this case the canons are applicable that regulate the following: 

- Capacity of minors (c. 98 § 2); and their legal domicile (c. 105 § 1); 

- The conduct and responsibility of parent regarding the adminis-
tration of sacraments to their children (baptism: cc. 851 § 2, 855, 867, 869 § 
3, 872, 874 § 1 ,  2°; confirmation: cc. 890 and 891;  the Most Holy Eucharist: 
C. 914); 

- The obligation and right of parents regarding the education of off
spring (cc. 1 136, 793, and 795-798); and specifically the duty to form their 
children in the faith and practice of Christian life ( cc. 77 4 § 2 and 1252); 

- The participation of parents in the celebration of the marriages of 
minors (c. 1071 § 1 ,  6°); 

- The sanction provided in c .  1366, applicable to "parents, and 
those taking the place of parents, who hand over their children to be bap
tized or brought up in a non-catholic religion, are to be punished with a 
censure or other just penalty. " 

An adoption done in accordance with civil law must be noted in the 
register of baptisms ( c. 535 § 2). Pursuant to c. 877 § 3, "in the case of an 
adopted child, the names of the adopting parents are to be registered and, 
at least if this is done in the local civil registration, the names of the natu
ral parents in accordance with §§ 1 and 2, subj ect however to the rulings 
of the Bishops' Conference." 

In the registry system the rights of the adopted child, the adoptive 
parent or parents and those of the natural parents must be harmonized, 
thus attempting to prevent inconsistencies and contradictions between 
entries in the civil register and the parochial register. It is the interest of 
the adopted child to know his or her true identity, as well as not revealing 
before strangers the name of his or her natural parents, to whom it could 
be important for the register to certify their status to exercise rights that 
they could have regarding the child. Moreover social interest requests that 
the register allow the identification of the blood ties of the adopted child 
that constitute a matrimonial impediment. On the whole it is a complex 
question, upon which publicity and suitable reserve should be obtained at 
the same time which the lawful interests at play request; and which the 
legislator has wisely left to the particular regulations of the Bishops' Con
ferences. 
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b) Regarding the impediment of legal kinship, the present Code has 
revised the regulation of 1917 on two important points, as a consequence 
of having abandoned incorporating the civil impediment into canon law 
and of having generally suppressed impeding impediments. 

Now-pursuant to the provisions of c. 1094-the impediment always 
invalidates a marriage and it arises among those "who are legally related by 
adoption in the direct line or in the second degree of the collateral line . "  
For the reckoning of this kinship, by analogy, the criteria established for 
kinship by consanguinity of c. 108 are followed. Consequently, the impedi
ment affects the adopted child in the direct line with the adopting parent or 
parents, and the adopting person with the descendents of the adopted 
child. In the collateral line, it invalidates a marriage between the children 
of the adoptive parent and the adopted child. 

In the CJC/1917, the impediment of legal kinship lapsed in the canon
ical forum as long as the civil impediment (incorporated into canon law) 
lapsed. In some legal systems it lapsed in cases where a civil adoption 
lapsed. Now-given canonical regulation, independent of civil regula
tion-it cannot be stated that the lapse of legal kinship (because of the 
challenging or revoking of an adoption done in accordance with civil law) 
is a cause for the lapse of the impediment. The opinion that considers the 
impediment perpetual ex se seems better founded, and which holds that it 
can only lapse by canonical dispensation, which falls to the local ordinary 
to grant (c. 1078 § 1) .  
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1 1 1  § 1 .  Ecclesiae latinae per receptum baptismum adscribi
tur filius parentum, qui ad earn pertineant vel, si al
t e  ru t e  r ad earn non p ertineat ,  ambo concordi 
voluntate optaverint ut proles in Ecclesia latina bap
tizaretur; quodsi concors voluntas desit, Ecclesiae 
rituali ad quam pater petinet adscribitur. 

§ 2 .  Quilibet baptizandus qui quartum decimum aetatis 
annum expleverit, libere potest eligere ut in Eccle
sia latina vel in alia Ecclesia rituali sui iuris baptize
tur;  quo in casu, ipse ad earn Ecclesiam pertinet 
quam elegerit. 

§ 1. Through the reception of baptism a child becomes a member of the 
latin Church if the parents belong to that Church or, should one of 
them not belong to it, if they have both by common consent chosen 
that the child be baptised in the latin Church: if that common consent 
is lacking, the child becomes a member of the ritual Church to which 
the father belongs. 

§ 2. Any candidate for baptism who has completed the fourteenth year of 
age may freely choose to be baptised either in the latin Church or in 
another autonomous ritual Church; in which case the person belongs 
to the Church which he or she has chosen. 

SOURCES: § 1: cc. 98 § 1, 756 §§ 1 et 2; CodCom Resp. 1 1, 16 oct. 1919 
(AAS 1 1  [ 1919] 478); S CEC Deer. Cum data fuerit, 1 mar. 
1929, art. 43 (AAS 2 1  [ 1929] 159); SCEC Deer. Graeci-ru
theni ritus, 24 maii 1930, art. 48 (AAS 22 [ 1930] 353); SCEC 
Deer. Per Decretum, 23 nov. 1940 (AAS 33 [ 1941 ]  27-28) 
§ 2: Pius PP. XII, mp Postquam Apostolicis Litteris, 9 feb. 
1952, c. 303 § 1 , 1  ° (AAS 44 [ 1952 ] 144) 

CROSS REFERENCES: cc. 1, 1 12, 372 § 2, 518 

C OMMENTARY -------

Amadeo de Fuenmayor 

1. Canons 1 1 1  and 1 12 take the place of c. 98 CIC/1917, which was 
concerned with the traditional concept of "rite," regarding circumstances 
bearing on the juridical capacity of a person, while distinguishing between 
the several Catholic rites, the Latin rite and the Eastern rites. 
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Canons 1 1 1  and 1 12 contain several important innovations regarding 
the adopted terminology; and regarding the criteria that determines the in
corporation of a person into a "ritual Church sui iuris." The concept of 
"rite" has been replaced by that of "ritual Church sui iuris." To belong to a 
rite is now expressed with the locution-more meaningful-of belonging 
to a "ritual Church sui iuris" (which is also translated as "ritual autono
mous Church"). 

2 .  During the deliberations of the revision commission for the CIC, in 
the session of October 17, 1979 of the coetus De personis physicis et iu
ridicis, 1 the relator presented the question of the different meanings the 
word "ritus" had in the Eastern Church and in the Latin Church. For the 
Eastern Churches "rite" could be common to several individual Churches 
"sui iuris," as it is in the Byzantine Churches. The Eastern Commission, 
in the revision of the LEF, first proposed and later rejected the expression 
"Ecclesia ritualis sui iuris,"  preferring the phrase "Ecclesia sui iuris." 
And the relator added: "nevertheless, we must accept Ecclesia ritualis 
sui iuris," which is already sanctioned in the LEF. 

The CCEO contains a definition of Church "sui iuris" in c. 27 which 
is equivalent to what cc. 1 1 1  and 1 12 CIC designate with the expression 
"ritual Church sui iuris or autonomous ritual Church":  "The grouping of 
faithful Christians held together by a hierarchy according to law is called, 
in this Code, Church sui iuris, which the supreme authority of the Church 
expressly or implicitly recognizes as autonomous. " And c. 28 § 1 of the 
CCEO presents an idea of "rite": "A rite is the liturgical, theological, spiri
tual, and disciplinary patrimony characterized by the historical culture 
and vicissitudes of a people, which their own manner of living the faith is 
expressed of each of the Churches sui iuris." Paragraph 2 of c. 28 adds 
that the rites dealt with in that Code of the Eastern Churches are "nisi 
aliud constet," which come from the Alexandrine, Antiochean, Armenian, 
Chaldean, and Constantinopolitan traditions. 

3. Currently, because of rite, on one hand, the Latin Church exists ( cf. 
cc. 1 ,  1 1 1 ,  1 12 ,  and 438) , in which various liturgical rites are preserved 
(e.g., Hispanic, Mozarabic, and Milanese or Ambrosian), but without their 
implying hierarchical and disciplinary differences. On the other hand, there 
are twenty-one Eastern Catholic Churches endowed of their own liturgical 
rites and, moreover, which have their own Hierarchy and discipline. They 
are different ritual Churches sui iuris, thus named for being ruled by their 
respective particular disciplines.2 It should be observed that the CCEO 
mentions the Latin Church several times, considering it an Ecclesia sui 
iuris, governed by the Codex iuris canonici: thus, c. 30, which refers im
plicitly to the Latin Church; and cc. 41  and 830 § 1 ,  which expressly men
tion it. 

1. Cf. Comm. 12 (1980), p. 71. 
2. Cf. OE 5 and 6; CCEO, cc. 27-28 and 39-41. 
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The CIC only employs the locution "ritual Church sui iuris" in 
cc. 1 1 1  and 1 12. In numerous other canons the term "rite" continues being 
used as a circumstance that bears on the juridical capacity of persons; or 
it is taken into consideration to make a reference to some particular regu
lation. 

The current c. 372 § 2 speaks of particular churches according to dif
ferent rites; and c.  518, about personal parishes according to rite. Regard
ing the spiritual service for faithful of a different "rite" in the same 
diocese, cf. Christus Dominus 23.3 and cc. 383 § 2, 476 and 518. Regard
ing spiritual service for emigrants of a different rite, cf. the Instruction 
Nemo est, of the SCB, of August 22, 1969, nos. 16 § 2, 31 § 3, and 38.3 

The CCEO pertains to the people, discipline, and rites of the Eastern 
Churches, though they might be mixed, that is, the matter or people might 
also have to do with Latin rites; but only those territories in which the ma
jority of Christians belong to the Eastern rites are subject to the CCEO. In 
Latin territories it concerns itself with the nuclei of faithful of Eastern 
rites that are not yet organized, even by establishing a proper hierarchy if 
the number of faithful and the circumstances were to require it. 4 (Regard
ing the hierarchies of Eastern rite constituted outside the corresponding 
patriarchal territory, cf. CCEO cc. 146-150). The Motu proprio Ecclesiae 
Orientalis of John Paul II, of January 15, 1993, erects the "Permanent In
terdicasterial Commission for the Church in Eastern Europe," with com
petencies for Churches of both the Latin and Eastern rite. 5 

4. Canons 1 1 1  and 1 12 of the CIC regulate the ascription or incorpo
ration of physical persons into the Latin Church or into another ritual 
Church sui iuris. This incorporation determines the normative system
the Latin system or that of one of the Eastern Churches sui iuris-appli
cable to the juridical acts and Christian life of the Catholic faithful. Canon 
1 1 1  is concerned with incorporation originating from baptism; and c. 1 12, 
with incorporation into another ritual Church sui iuris after the receiving 
of baptism. The CCEO also is concerned with the subject matter of these 
two canons, as had been the prior Eastern law ( cf. CS), which had estab
lished more detailed prescriptions regarding incorporation into ritual 
Churches sui iuris (cc. 29-38). This requires making both legislations 
agree in several specific cases. 

In the prior Latin ( c. 98 of the CIC/1917) and Eastern (CS c. 6) law, 
each person belonged, as a general rule, to that rite by whose ceremonies 
he or she was baptized, independent of the rite of the parents. Pursuant to 
the new Latin and Eastern law, the determining factor of ascription is, es
pecially, the parents' belonging to the Latin Church or an Eastern Church 

3. In AAS 61 (1969), pp. 614-615. 
4. Cf. PB 59 and CCEO, cc. 311-321. Cf. CEC, Deel. of April 30, 1986 regarding the 

Ordinariate for Catholics of the eastern rite residing in France, in AAS 78 (1986), pp. 784-786. 
5. Cf. AAS 85 (1993), pp. 309-310. 
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sui iuris, though the baptism might have been administered with liturgi
cal ceremonies corresponding to a Church different from that to which 
the person's parents belong. 

In the prior law, a minor child had to have remained in the "rite" of 
the father. This is what the C/C/1917 provided in its c. 756 § 2: "If one of 
the parents belongs to the Latin rite and the other to the Eastern rite, the 
child must be baptized into the rite of the father, unless otherwise pro
vided by a special law. " 

5 .  Canon 1 1 1  of the current Latin Code, upon which we are com
menting, distinguishes two cases with respect to a child of less than 14 
years: 

a) If the father and mother belong to the Latin Church, the child is in
corporated into the Church through the reception of baptism. 

b) If one of the parents does not belong to the Latin Church, the 
minor child with less than 14  years of age, upon being baptized, will be
come incorporated into the Latin Church if the parents so agree; other
wise, the child is incorporated ipso iure into the Church of the father's 
rite. 

Regarding these two cases, c. 29 § 1 of the CCEO establishes an 
equivalent regulation: "A child who has not completed his fourteenth year, 
is incorporated by baptism into the Church sui iuris to which his Catholic 
father belongs; if only the mother is Catholic, or if the parents so request, 
the child is incorporated into the Church sui iuris to which the mother 
belongs, unless the particular law established by the Apostolic See pro
vides otherwise." 

In the present law, the CIC (c. 1 1 1  § 1) and the CCEO (c. 29 § 1) are 
practically the same, in that both provide for the possibility of the ascrip
tion of a baptized child of less than fourteen years into the Church sui 
iuris to which the mother belongs, if both parents so decide. 

This new criterion, established first in the Codex Juris Cononici, 
was also incorporated into the codification of the Eastern law, but not 
without a certain resistance in accepting the agreement of the parents, 
fearing that it could weaken an Eastern Church in the Diaspora, and by 
adding a moderating phrase: "unless the particular law established by the 
Apostolic See provides otherwise." This phrase is not in c. 1 1 1  of the CIC 
but it also applies to the Latin Church. 

John Paul II expressly referred to the innovations of c. 29 § 1 of the 
CCEO, saying that it was one of those norms "that the Vicar of Christ con
siders necessary for the good of the universal Church and to safeguard its 
righteousness and the fundamental and irreducible rights of man who is 
redeemed by Christ" (it is a question of equality of the rights of parents in 
relation to their children); and adds that the phrase of the ius a Romano 
Pontifice approbatum "has been added to the canon regarding the spe-
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cific intent of parents in  the selection of the ritual patrimony of their chil
dren, to indicate the way and to apply opportune remedies, when it is 
considered necessary, for the protection of the flourishing of the Eastern 
Churches in regions where they are in the minority.6 

6. A third case is contemplated in c. 1 1 1  § 2 of the CIC: 

"Any candidate for baptism who has completed the fourteenth year 
of age may freely choose to be baptized either in the Latin Church or in an
other autonomous ritual Church; in which case the person belongs to the 
Church which he or she has chosen." 

This case is also contemplated in c. 30 of the CCEO: 

"A candidate for baptism who has completed his fourteenth year can 
freely choose any Church sui iuris, into which he will be incorporated by 
baptism, except as provided in the particular law established by the Holy 
See." 

Both canons establish the identical regulation: the expression "any 
Church sui iuris" of the CCEO is equivalent to the "Latin Church or other 
autonomous ritual Church" employed by the CIC. 

Only one difference exists because the canon of the CCEO adds: "ex
cept as provided in the particular law established by the Apostolic See. "  
This phrase must be  taken as being also applicable to the Latin Church, in 
the proper case. Special law can establish special norms-while always 
respecting the freedom of choice of the candidate for baptism-regarding 
certain circumstances, among them are avoiding the conflict that could 
occur in countries whose civil laws only permit adults to change religions, 
that is (as a general rule)-those who have completed 18 years. 

7. In relation to catechumens, c 588 of the CCEO must be kept in 
mind, especially formulated with practical reference to missionary lands, 
for it is a norm included in title XIV, De evangelizatione gentium: "Cate
chumens have complete freedom to ascribe to any Church sui iuris, in ac
cordance with canon 30; with care taken, nevertheless, to counsel them 
about what can be an obstacle to their incorporation into a Church less 
akin to their culture. "  

6. Address of John Paul II at the presentation of the CCEO to the Synod of Bishops, 
October 25, 1990, in AAS 83 (1991), p. 492. 
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§ 1.  Post receptum baptismum, alii Ecclesiae ritualis sui 
iuris adscribuntur: 
1 ° qui licentiam ab Apostolica Sede obtinuerit; 
2° coniux qui, in matrimonio ineundo vel eo du

rante, ad Ecclesiam ritualem sui iuris alterius co
niugis se transire declaraverit; matrimonio autem 
soluto, libere potest ad latinam Ecclesiam redire; 

3° filii eorum, de quibus in nn. 1 et 2 ,  ante decimum 
quartum aetatis annum completum itemque, in 
matrimonio mixto, filii partis catholicae quae ad 
aliam Ecclesiam ritualem legitime transierit ; 
adepta vero hac aetate, iidem possunt ad latinam 
Ecclesiam redire. 

§ 2. Mos, quamvis diuturnus, sacramenta secundum 
ritum alicuius Ecclesiae ritualis sui iuris recipiendi, 
non secumfert adscriptionem eidem Ecclesiae. 

§ 1. After the reception of baptism, the following become members of an
other autonomous ritual Church: 
1 ° those who have obtained permission from the Apostolic See; 
2° a spouse who, on entering marriage or during its course, has de

clared that he or she is transferring to the autonomous ritual 
Church of the other spouse; on the dissolution of the marriage, 
however, that person may freely return to the latin Church; 

3° the children of those mentioned in nn.1 and 2 who have not com
pleted their fourteenth year, and likewise in a mixed marriage the 
children of a catholic party who has lawfully transferred to an
other ritual Church; on completion of their fourteenth year, how
ever, they may return to the latin Church. 

§ 2. The practice, however long standing, of receiving the sacraments ac
cording to the rite of an autonomous ritual Church, does not bring 
with it membership of that Church. 

SOURCES: § 1: c. 98 § § 3 et 4; CodCom Resp. VI, 10 nov. 1925 (AAS 17 
[1925] 583); SCEC Deer. Nemini licere, 6 dee. 1928 (AAS 20 
[1928] 416-417); Pontificia Commissio pro Russia, Instr. 
Edita in Actis, 26 aug. 1929, I (AAS 21 [1929] 609); SCEC 
Deer. Graeci-rutheni ritus, 24 maii 1930, art. 44 (AAS 22 
[1930] 353); CodCom Resp. I, 29 apr. 1940 (AAS 32 [1940] 
212); SCEC Deer. Quo firmior, 23 nov. 1940 (AAS 33 [1941] 
28); CS 11 § 1; OE 4; RCIA Appendix, 2 
§ 2:  C .  98 § 5 

CROSS REFERENCES: cc. 111, 535 § 2, 846 § 2, 923, 991, 1015 § 2, 1021, 
1109, 1248 § 1 
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C OMMENTARY -------

Amadeo de Fuenmayor 

1 .  The CIC/1917 expressly prohibited a change in rite without per
mission of the Apostolic See ( c. 98 § 3). This pontifical reservation per
tained to the fundamental criterion that each of Christ's faithful remained 
permanently a member of the Church (Latin or Eastern) into which he was 
incorporated by baptism; and it was based on the principle of equal dig
nity for all "rites," which was upheld by the Supreme Pontiffs starting with 
Leo XIII. Vatican Council II acknowledged this criterion when it pro
claimed that all Catholics "should everywhere retain their proper rite, 
cherish it, and observe it to the best of their ability. " (OE 4). The need to 
obtain permission from the Apostolic See for a change of rite-acknowl
edged the Council-was sanctioned by Pius XII (CS c. 8), "following the 
practice of previous times," since the Roman Pontiff was the authority in 
the Church that can guarantee the respect all rites deserve, by the "par 
dignitas" of all the Churches, both Eastern and Western, entrusted 
"aequali modo" to the pastoral governance of the Roman Pontiff (OE 3). 

To protect the Eastern Churches, c. 31  of the CCEO warns that "no 
one shall attempt to induce one of Christ's faithful to transfer from one 
Church sui iuris to another. " This is a norm that pertains to the entire 
Latin Church and is complemented by the sanction of c. 1465. 1 

2. Canon 1 12 of the CIC provides (§ 1 ,  1 °) that one may join another 
ritual Church sui iuris if one obtains the permission of the Apostolic See. 

We find this norm also in c. 32 § 1 of the CCEO: "No one may validly 
transfer to another Church sui iuris without the consent of the Apostolic 
See." 

The Eastern Code adds ( c. 32 § 2) a presumption to facilitate the 
change: "Nevertheless, in the case of one of Christ's faithful from one 
eparchy of a Church sui iuris, who asks to transfer to another Church sui 
iuris, which has its own eparchy in the same territory, and this consent of 
the Holy See is presumed, as long as both eparchial bishops give their con
sent to the transfer in writing. " 

An analogous presumption was established by the Roman Pontiff in 
favor of one of Christ's faithful of the Latin Church who applied for trans
fer to another ritual Church sui iuris that had its eparchy inside the same 

1. "Qui officium, ministerium vel aliud munus in Ecclesia exercens, cuicumque Ecclesiae 
sui iuris, etiam Ecclesiae latinae, ascriptus est, quemvis christifidelem contra can. 31 ad 
transitum ad aliam Ecclesiam sui iuris quomodocumque inducere praesumpsit, congrua 
poena puniatur." 

743 



c. 112 Bk. I .  General Norms DE FUENMAYOR 

territory, if the bishops of both dioceses consented (that is, of the Latin di
ocese and of the eparchy).2 

With the purpose of also procuring permanence for each of Christ's 
faithful to remain in his or her own rite, an indult of the Holy See was re
quired in the CIC: a) so that the proper bishop of Latin rite could lawfully 
ordain a subject of Eastern rite (c. 1015 § 2; and b) to send dimissorial let
ters to the bishops of a rite different than that of the candidate for ordina
tion (c. 1021). 

3. Besides the change of Church with permission of the Holy See, the 
CIC ( c. 112 § 1, 2°) facilitates that married persons immediately transfer to 
the ritual Church of the other spouse without need of the consent of any 
authority. They must declare such desire when they contract marriage or 
during the marriage. It is a faculty accorded to both husband and wife (not 
only to the latter, as the prior law had provided: CIC/1917 c. 98 § 4). If the 
marriage is dissolved, each can freely return to the Latin Church: dissolu
tion cases in the strict sense (because of the death of the other spouse or 
because of dispensation super rato: cc. 1141-1142); and also, by analogy, 
in the case of sentence for annulment of marriage that has been executed 
(cc. 1684-1685). 

In c. 33, the CCEO is concerned with the change of rite by spouses, 
but with a different criterion. It only grants to the wife the faculty of trans
ferring to the Church sui iuris of her husband on celebrating nuptials or 
during the marriage: once the marriage is dissolved, the wife can freely re
turn to her original Church. It was desired to maintain the prior criterion 
(CS 9) without incorporating the provisions of c. 112 CIC. The environ
ment was not yet considered propitious to accept on this subject-as in 
the Latin Code-the principle of equality between spouses. Nevertheless, 
the husband can transfer to his wife's Church pursuant to the CCEO by 
utilizing the common procedure, namely, by appealing to the Apostolic 
See (c. 32 § 1), whose consent is presumed if there coexist in the territory 
hierarchs of the two Churches sui iuris ( of the husband and of the wife) 
who consent in writing: c. 32 § 2. 

2. The rescript of the Secretariat of State of November 26, 1992 reads: "Ad normam can. 
1 12 ,  § 1, 1 Codicis Iuris Canonici, quisque vetatur post susceptum Baptismum alii ascribi 
Ecclesiae rituali sui iuris, nisi licentia ei facta ab Apostolica Sede. Hae de re, probato iudicio 
Pontificii Consilii de Legum Textibus Interpretandis, Summus Pontifex statuit eiusmodi 
licentiam praesumi posse, quoties transitum ad aliam Ecclesiam ritualem sui iuris sibi 
petierit Christifidelis Ecclesiae Latinae, quae Eparchiam suam intra eosdem fines habet, 
dummodo Episcopi dioecesani utriusque dioecesis in id secum ipsi scripto consentiant. Ex 
audentia Sanctissimi, die XXVI mensis Novembris, anno MCMXCII" (AAS 85 (1993), p. 81); 
cf. J. CANOSA, "La presunzione della licenza di cui al can. 1 12 § 1, 1 ° de! Codice di Diritto 
Canonico. Alcune note su un rescritto della segreteria di Stato," in Ius Ecclesiae 5 (1993), 
p. 613-631. 
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4 .  The norms examined up to now-of the Latin and Eastern 
Codes-relative to the transfer from one Church sui iuris to another, only 
contemplate cases where the change is done voluntarily by the subject. 
There exist still other norms in which the change occurs ipso iure, inde
pendent of the will of the subject. They are found in c. 1 12 § 1 ,  3° CIC and 
c. 34 CCEO, which should be considered together to specify better the ap
plicable criterion, which is identical in both Codes. 

- Canon 112 § 1 ,  3 CIC. Ascribed to another ritual Church sui 
iuris are "the children of those described in nos. 1 and 2, before they tum 
fourteen years old, and likewise, in a mixed marriage, the children of the 
Catholic party who has lawfully transferred to another ritual Church; but 
once having reached that age, they can return to the Latin Church." 

- Canon 34 CCEO. "If the parents or, in a mixed marriage, the 
Catholic spouse has transferred to another Church sui iuris, children less 
than fourteen years old are incorporated ipso iure into that Church; if, in 
a marriage between Catholics, only one of the parents transfers to another 
Church sui iuris, the children transfer only if both parents consent; once 
having reached fourteen years of age, they can return to the original 
Church." 

These two canons-Latin and Eastern-contain the identical regula
tion. The transfer by the parents to another Church sui iuris entails a 
transfer, ipso iure, of the children to the same Church, if the following re
quirements are met: 

a) the children are less than fourteen years old; 

b) both parents have transferred to another Church sui iuris; 

c) in the case of a mixed marriage, the Catholic spouse has changed 
ritual Churches (always Catholic); 

d) if it is a marriage between Catholics and only one of the parents 
has changed Churches, both parents are required to consent to the trans
fer of the children to that Church; 

e) in any case, once having reached fourteen years of age, the chil
dren can return to the original Church. 

Canon 535 § 2 CIC refers to a change of rite stating that this change 
will be noted in the baptismal registry of the parish and will always be 
stated on the baptismal certificate. 

The provisions of a canon of the Eastern Code are to be kept in 
mind, which is also applicable in the proper case to the Latin Church. 
Canon 37 CCEO: "Every ascription to a certain Church sui iuris or trans
fer to another Church sui iuris, should be noted in the baptismal registry 
of the parish, likewise from the Latin Church as the case may be, where 
the baptism was celebrated; if that is not possible, a relevant document 
must be preserved in the parochial archive of the proper parish priest of 
the Church sui iuris to which the ascription was made." 
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Where the baptism has been administered in a Latin parish to a child 
of parents ascribed to an Eastern Church sui iuris, the notation will be in 
the Latin parish, but the competent Eastern hierarch must be notified, that 
is, for example, the hierarch of the Church sui iuris to which the parents 
belong, for that is the Church to which the child is ascribed (cf. c. 1 1 1  § 1 
CIC and c. 29 CCEO). 

5. The fundamental principle that requires the preseIVation of the as
cription to a certain Church, inspires other canons which close the path to 
every change by individual initiative outside the expressly authorized 
cases, without prejudice to the faithful's receiving the sacraments in a rite 
different from his own. Explicitly or implicitly, the following canons deal 
with this possibility in regard to: 

- baptism (c. 861  § 2) with the permission of the parish priest 
( C .  530, 1 °); 

- confession (c. 991); 

- communion ( c. 923); 

- the anointing of the sick (c. 1003 § 2); 

- confirmation ( cc. 882, 886 § 1 and 887); 

- marriage (cc. 1 108-1110); 

- satisfying the obligation of participating in the Mass by assisting 
at Mass wherever it is celebrated in a Catholic rite (c. 1248 § 1). 

This affording of the freedom to receive the sacraments in a rite dif
ferent from one's own has its complement in the provision formulated by 
c. 1 12 § 2 CIC: "The practice, however long standing, of receiving the sac
raments according to the rite of an autonomous ritual Church sui iuris, 
does not bring with it membership of that Church." 

For its part, the Eastern Code contains a norm directed to protect 
every party of Eastern rites :  "The faithful Christians of the Eastern 
Churches, though they might be entrusted to the pastoral care of the Hier
arch or of the parish priest of another Church sui iuris, remain, neverthe
less, ascribed to their own Church sui iuris" ( c. 38 CCEO). 
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Lo CASTRO 

1 13 

Tit. VI. Ch. II. Juridical Persons 

CAPUT II 
De personis iuridicis 

CHAPTER II 
Juridic Persons 

c. 113 

§ 1 .  Catholica Ecclesia et Apostolica Sedes, moralis per
sonae rationem habent ex ipsa ordinatione divina. 

§ 2 .  Sunt etiam in Ecclesia, praeter personas physicas, 
personae iuridicae, subiecta scilicet in iure canonico 
obligationum et iurium quae ipsarum indoli con
gruunt. 

§ 1. The Catholic Church and the Apostolic See have the status of a moral 
person by divine disposition. 

§ 2. In the Church, besides physical persons, there are also juridical per
sons, that is, in canon law subjects of obligations and rights which ac
cord with their nature. 

SOURCES: § 1: c. 100 § 1 
§ 2: C .  99 

CROSS REFERENCES: 

C OMMENTARY -------
Gaetano Lo Castro 

1. Literal structure of the norm 

The literal structure of the norm, in its two paragraphs, asserts that 
in the present canonical order the concept of moral person, reserved to 
the Catholic Church and Apostolic See, must be distinguished from juridi
cal person: besides the cited moral persons, states this canon, "there are 
also juridical persons" (§ 2). At the same time, the concept of juridical per-
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son is connected by the norm to the idea of subject in iure canonico, 
which it shares with physical persons. 

The Latin text of § 1 ,  taken exactly from § 1 (first part) of c. 100 of 
the CJC/1917, does not state-as is read in the Spanish and Italian transla
tions-that the Catholic Church and Apostolic See are moral persons, but 
that they have "the nature" (rationem habent) of moral persons, 1 to sig
nify that the classification of moral persons transcends these two entities, 
and can also be proper to others. 

Once it is stated that Catholic Church must be understood to mean, 
likewise pursuant to c. 204 §§ 1 and 2, the whole of the faithful who consti
tute the people of God, instituted and ordained in society and subject to 
the authority of the Roman Pontiff and the bishops in communion with 
him; and that by Apostolic See has to be understood as the very office of 
the Roman Pontiff, in a more restrictive sense than what is proposed by 
c. 361 ,  which is extended to all the offices of the Roman Curia;2 then it is 
necessary to add that in law, from the practical point of view, the distinc
tion between moral person and juridical person absolutely lacks legal ef
fects. One would have to look for the relevance it assumes and what 
juridical consequences arise from the affording of personality (whether 
moral or juridical) to the Church and Holy See. 

2. Preparatory work 

Nevertheless, it appears that the legislator of the Code wanted to at
tribute meaningful weight to the distinction between moral person and ju
ridical person by inclining himself toward the general use of this latter 
expression and permitting the former only as an exception. 3 

To understand the meaning of this distinction introduced by the leg
islator, with precedents neither in the canonical order nor in secular jurid
ical systems,  it can be useful  to notice that, in the c ourse of the 
preparatory work of the present Code, up to the Schema novissimum of 
1982, that is, up to the eve of its promulgation, the pontifical commission 
in charge of the work of revision of the legislative text was considering 
not proposing again in the Code, just at the point of promulgation, the first 
part of c. 100 § 1 of the CJC/1917, then in force, namely "Catholica Eccle-

1. More specifically, the French translation speaks of "qualite de personne morale," the 
English of "status of a moral person," the German of "Charakter einer moralischen Person." 

2. For an observation along these lines, cf. V. DE PAOLIS, in Il diritto nel mistero delta 
Chiesa, I, 2nd ed. (Rome 1986), p. 348. 

3. Cf. for a comparative view of the dispositions of the former and the present Code, 
H. SCHNIZER, "Die Erfassung der juristischen Person im CIC 1983," in FR. POTOTSCHNIG
A. RINNERTHALER (eds.), Im Dienst von Kirche und Staat. In memoriam C. Holboik (Vienna 
1985), pp. 445-458. 
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sia et Apostolica Sedes moralis personae rationem habent ex ipsa ordina
tione divina." 

The praenotanda to the Schema canonum libri II De Populo Dei4 

(the book in which the norms regarding persons were first included), to 
justify omitting this normative disposition, maintained that the personality 
of the Catholic Church is not of a juridical order but moral (which, in any 
case, could not have been doubted in international law). Therefore , it 
should have been assumed in the Code, but not stated. The justification 
for the conviction that the personality of the Church (as occurs, other
wise, with that of the State) is not "juridical" lies in this: that the Church 
cannot (nor can the State) grant itself a quality that the act of concession 
must presuppose; not to mention the difficulties to separate the subject it
self from such personality and its nature (whether collegial or non-colle
gial). Thus, it was preferable to omit the statement "huius personalitatis 
moralis in iure recognito, in quo de personalitate iuridica tantum normae 
tradendae sunt. "5 

3. The legislative option 

The legislator oriented himself differently from the proposal of the 
Code Commission: the norm regarding the moral personality of the Catho
lic Church and of the Holy See was finally maintained. 

It is necessary to observe, nevertheless, that, precisely because of 
the reasons expressed by the legislator, the reproduction of that norm in 
the text that was finally approved could not address technical require
ments, but perhaps did address the same defensive reasons in the face of 
hostile attitudes of civil societies that had been justified in the preceding 
Code. While reserving for that end the expression "moral person," the leg
islator has taken care always to utilize, in the remaining canons, the ex
pression "juridical person." It has made an abrupt turn in the modus 
loquendi of the CJC/19 17, where persona iuridica was used in only three 
canons (687, 1489 § 1 ,  1494 § 2), while the remaining canons, including 
those that state general norms on this subject (99-103, 106), used persona 
moralis. 6 A different meaning, therefore, has been attributed to those two 
expressions, becoming separate from the Pio-Benedictine legislator, for 
whom they had to be understood as total equivalents. The preference 
granted, in fact, by the former legislator to the term persona moralis was 
due to the conviction-void of theoretical meaning-that that term was 
used in the scientific sources, both secular and curial (D'Annibale, Cavag-

4. Cf. Comm. 9 (1977), pp. 240-241 .  
5 .  Cf. ibid. 
6. Cf. G. Lo CASTRO, Personalita morale e soggettivita giuridica nel diritto canonico 

(Milan 1974), p. 29, note 15. 
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nis, and Liberatore), which inspired those who developed the CJC/1917; it 
stood in contrast, further, not to persona iuridica, but to physical per
son.7 

In conclusion, moral person should now indicate natural phenomena 
or those in any way transcending the juridical system, which the latter 
must recognize (such as the Catholic Church and the Apostolic See). Ju
ridical person, should designate, however, only complete and formal real
ities, dependent on the positive law regarding governance and its own 
being. The institution of juridical personality represents in that concep
tion the formal instrument in the hands of the legislator to give life to new 
subjects by law. 

Moreover, the option of the legislator of 1983 for the expression "per
sona iuridica," in a conceptual context loaded with meanings like those 
mentioned, better serves to illuminate the adjoining definatory option 
which was missing in the CJC/1917, and that now is expressed in § 2 of the 
present canon: "Sunt etiam in Ecclesia . . .  personae iuridicae, subiecta 
scilicet in iure canonico obligationum et iurium quae ipsarum indoli 
congruunt. " In its first part, the norm sounds as though it wants to re
state-perhaps before the secular systems-the existence of juridical per
sons "also in the Church". This aspect has been betrayed rather than 
expressed by the canon's translations into modern languages, which re
late, through the term etiam, juridical persons with physical persons (as 
though saying: besides physical persons, there also exist juridical per
sons). But the meaning of the norm in the original Latin is different. It is a 
norm apparently explicative of the concept of juridical person, tautologi
cal in its meaning (since juridical persons have always been understood as 
subjects of rights and duties in the system), and whose function could be 
that of the provision of enclosure of juridical subjectivity. Subjects by law 
are only personified entities; but if it is understood in that sense, it col
lides with the whole of the system, which can do no less than permit, as it 
also happened in the formal Code, phenomena of subjectivity on the 
fringes of conceding personality (see commentary on c. 1 14). 

4. The nature of juridical persons (some points) 

The prevalence in canonical science, subsequent to the first codifica
tions of the theories of reality or of "metaphysical truth" of juridical per
sons (A. Vermeersch, F.X. Wernz-P. Vidal, G. Michiels, K.  Hohenloe) and 
the insistent rejection of that of the Fiktionstheorie (who had the greatest 

7. Cf. ibid. 
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defender of canon law in U. Stutz),8 clearly shows the purpose of conceiv
ing of the juridical person as similar to the physical person, with regard to 
both juridical capacity and capacity to act. The great part of the hypothe
ses formulated by the various authors regarding the nature of moral and 
juridical persons oscillated, not by pure chance, from one reality of juridi
cal persons presented as a reflection of the reality of physical persons 
who constituted its structure, to a reality affirmed independently of the el
ements that make it up, as an ideal and metaphysical reality, but in the 
end, reality. 

Nevertheless, the predominant vision of the real nature of juridical 
persons, leaving intact the need for recognition of moral persons by eccle
siastical authority, also in view of the positive juridical fact, lent itself to 
reclaim, from a theoretical point of view, the originality and autonomy of 
ecclesiastical juridical persons before civil authority. Therefore, authori
tarian and centralizing conceptions of the ecclesial system were def ended 
at the same time, which subordinated the existence of juridical persons 
and the entire phenomenon of juridical subjectivity to the will of author
ity, and a pluralistic and liberal vision of civil organization to favor the rea
son of the libertas Ecclesiae in this specific matter. 

That ambivalent vision, which already emerged in the course of the 
preparatory work of the C/C/1917, appeared to have exercised a certain 
influence on the preparation of the present Code; an influence that finally 
was manifested in multiple directions: first, in an accentuated technicality 
(norms like cc. 363 § §  1-2, 238 § 2, 393, 532, which speak of ''persona Ro
mani pontificis," "persona Apostolicae Se dis," "persona seminarii," "per
sona dioecesis, "  and "persona paroeciae ," demonstrate a punctilious 
attempt to present a formal juridical representation of substantial phe
nomena whose "reality" or whose "truth," notwithstanding, would have to 
be equally defended with the classification of person, and, in any case, will 
not have to be veiled by it); secondly, in the development of the institution 
of juridical personality from the viewpoint of the concession of subjectiv
ity on the part of the legal system (persons denominated "juridical, "  and 
not "moral," "quia revera ipso ordine iuridico positivo Ecclesiae uti sub
iecta obligationum et iurium canonicorum constituuntur");9 and finally, 
in the mentioned statement of moral personality of the Catholic Church 
and of the Apostolic See, in contrast to juridical personality, to emphasize 
that the later depends on the legal system ( canonical), while the former is 
affirmed before the system (canonical, but especially secular). 

8. For a more extensive explanation of those theories, for more precise citations from 
their defenders and for the so-called eclectic theses (among which one must place those of 
P. Gillet, A. Hanig , and J. Lammeyer), cf. G. Lo CASTRO, Personalita morale e soggettivita . . .  , 
cit.; idem, Il soggetto e i suoi diritti nell 'ordinamento canonico (Milan 1985), ch. II. 

9. Comm. 9 (1977), p. 240. 
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§ 1 .  Personae iuridicae constituuntur aut ex ipso iuris 
praescripto aut ex speciali competentis auctoritatis 
concessione per decretum data, universitates sive 
personarum sive rerum in finem missioni Ecclesiae 
congruentem, qui singulorum finem transcendit, or
dinatae. 

§ 2.  Fines, de quibus in § 1 ,  intelleguntur qui ad opera 
pietatis , apostolatus vel caritatis sive spiritualis sive 
temporalis attinent. 

§ 3. Auctoritas Ecclesiae competens personalitatem iuri
dicam ne conferat nisi iis personarum aut rerum uni
versitatibus, quae finem persequuntur reapse utilem 
atque, omnibus perpensis, mediis gaudent quae suffi
cere posse praevidentur ad finem praestitutum asse
quendum. 

§ 1. Aggregates of persons or of things which are directed to a purpose 
befitting the Church's mission, which transcends the purpose of the 
individuals, are constituted juridical persons either by a provision of 
the law itself or by a special concession given in the form of a decree 
by the competent authority. 

§ 2. The purposes indicated in § 1 are understood to be those which con
cern works of piety, of the apostolate or of charity, whether spiritual 
or temporal. 

§ 3. The competent ecclesiastical authority is not to confer juridical per
sonality except on those aggregates of persons or of things which aim 
at a genuinely useful purpose and which, all things considered, have 
the means which are foreseen to be sufficient to achieve the purpose 
in view. 

SOURCES: § 1: c. 100 § 1; SCCouncil Resol., 13 nov. 1920 (AAS 13 [ 1921 ]  
135-144) ; CodCom Resp . ,  26 sep. 192 1 ;  SCR Deer. Quad 
iam, 30 nov. 1922 (AAS 14 [ 1922] 644) ; SCCouncil Resol. ,  
5 mar. 1932 (AAS 25 [ 1933] 436-438); Pius PP. XII, Litt. Ap. 
Quam Romani Pontifices, 14 sep. 1949 (AAS 43 [ 195 1 ]  722-
724); Seer. St. Notif , 15 iun. 1953 (AAS 45 [ 1953] 570); SCR 
Deer. Sacra Congregatio, 9 dee. 1 957;  Seer. St. Notij. ,  
16 nov. 1959 (AAS 51 [ 1959] 875) 
§ 2: c. 100 § 1; SCR Deer. Sacra Congregatio, 9 dee. 1957 
§ 3: C. 1489 § 2 

CROSS REFERENCES: c. 1 16 
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C OMMENTARY -------

Gaetano Lo Castro 

I . CONSTITUTION OF JURIDICAL PERSONS 

Both this canon and c. 1 16 (with specific reference to public and pri
vate juridical persons) concern the constitution of juridical persons. 

The present canon specifies, in particular, the forms of constitution 
of a juridical person, establishes provisions regarding their ends, and de
termines the competencies of ecclesiastical authority regarding the evalu
ation of those ends and of the sufficiency of means to carry them out. 

II. FORMS OF CONSTITUTION OF JURIDICAL PERSONS 

1. Recognition by normative means (ex ipso iuris praescripto) 

A juridical person can be constituted either through normative pre
scription or by decree (administrative) by the competent ecclesiastical au
thority. 

The normative prescription can contemplate categories of entities. 
In that case, the granting of juridical personality will be normally general 
and preventative: general inasmuch as it corresponds to all entities exist
ing at the time the norm is established and can be encompassed by the cri
teria prescribed by that norm; preventative (unless specifically excluded 
by the normative prescription), in the sense that all the entities consti
tuted after the norm has been established, if its requirements are met, 
have ipso iure juridical personality. They are phenomena diffused in mod
em juridical systems. 

But recognition through a normative prescription can also concern a 
particular entity that might be totally new or encompassed by a category 
to which the law has not yet attributed juridical personality and has no in
tention of doing so in the usual general manner. Recognition, in that case, 
will be granted by a provision-norm: that is, by a norm that has the nature 
and force of law, but the substantial content of a particular provision. 

In all these cases, it can be argued whether the basis of juridical per
sonality, the genetic source of subjectivity, is in the "system" or else in the 
ecclesiastical authority, whose power is exercised in that case through the 
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normative route. The problem concerns basing the law on the Church, but 
since it has scarce practical importance, we can overlook it here. 

The Code provides a number of entities to which personality is af
forded by normative prescription (ipso iure) :  they are the seminaries 
(c. 238 § 1) ,  particular churches (c. 373), ecclesiastical provinces (c. 432 
§ 2), Bishops' Conferences ( c. 449 § 2), parishes ( c. 515  § 3), religious 
institutes, their provinces and their houses (c. 634 § 1), and societies of 
apostolic life (c. 741 § 1). 

a) Recognition ipso facto and ipso iure 

Recognition ipso iure can also be given by virtue of dispositions dif
ferent from those of the Code, though they are always normative. It is 
right to ask whether it can be given by virtue of the dispositions of an ad
ministrative nature that would establish (in the same way as normative 
dispositions) automatic recognition of the entity upon verifying the exist
ence of the conditions or, upon taking place, the events foreseen by the 
said dispositions. 

In that respect it is necessary to distinguish between recognition 
ipso facto and recognition ipso iure. 

Recognition ipso facto refers to the automatic character of the acqui
sition of juridical personality upon verifying the existence of the condi
tions set by a prior normative act (e.g., upon the constitution in fact of the 
entity). In such case there would be no temporal distinction between the 
constitution of the assumption in fact (or material erection) of the entity 
and its formal classification as a personified subject in law; but in any case 
the entity must be considered recognized ex ipso iuris praescripto. 1 

Recognition ipso iure refers, however, to the method of granting the 
formal classification of person and its basis: the attribution of personality 
is not referred to the authority wielding executive power, but through pro
cedures that always contemplate specific and individual cases, in execu
tion of legal norms, which are an expression of the normative power of 
ecclesiastical authority, tied by nature only in respect to the essential prin
ciples of canon law (especially of divine law). 

Thus, while it is possible to think that recognition can be given to a 
specific entity by normative disposition (called law-provision), it would 
be contradictory however to consider permissible a recognition ipso iure 
of juridical personality by virtue of acts of an executive nature, though 
they would foresee automatic attribution of personality upon verifying the 
existence of determined events. In effect, recognition through an adminis-

1. Cf. P. CIPROTTI, "De decreto quo persona iuridica constituitur," in Apollinaris 10 
(1937), pp. 269-272; idem, "A proposito de! riconoscimento delle persone morali in diritto 
canonico," in Archivio di diritto ecclesiastico 3 (1941), pp. 62-63; in a partially different 
sense, L. PRETI, "II riconoscimento delle persone morali in diritto canonico," in Archivio di 
diritto ecclesiastico 2 (1940), pp. 319ff. 
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trative act always implies a specific and individual assessment of the re
quirements that the entity must meet ( especially with reference to the end 
and the means it has to carry it out); an assessment that, precisely for 
being that, cannot be preventative and general. 

Regarding the statutory of entities already recognized, if they are a 
manifestation of the legislative power of an institutional authority in the 
Church, and are considered, therefore, in the provision of c. 94 § 3, they 
can provide juridical personality for other entities that form a part of the 
principal entity. Keeping in mind the specific legislative nature of the stat
utes in the above case, the recognition of personality is, in that case ex 
ipso iuris praescripto, and if it is conditioned on the verification of the 
existence of certain events (generally, on the erection of the entity), it can 
also be ipso facto. 2 

b) Implicit recognition or recognition by way of analogical inter
pretation? 

It is necessary to ask oneself if juridical personality can be implicitly 
recognized by an act not aimed at its formal attribution but connected to it 
( e.g. , by the act of material erection of the entity), and likewise if it can be 
recognized by way of analogous application of the norms that provide rec
ognition ( ipso iure) for other classes of entities. 

The problem can be put forth for entities provided for in the canoni
cal order, which form a stable part of it and act in it as autonomous centers 
for the attribution of powers, rights, and duties that, nevertheless, do not 
have an explicit recognition of juridical personality. Consider the episcopal 
college, which, among other things, is subject to the "supremae et plenae 
potestatis in universam Ecclesiam" (c. 336); but also consider the personal 
prelatures, erected by the Holy See through a specific act of a legislative 
nature,3 with a prelate who is its proper ordinary, with important functions 
in the Church, with the possibility of maintaining relations with the local 
ordinaries ( cc. 294-297) ; about the cathedral chapters, which perform 
tasks not reserved only to the liturgical purview ( c. 503); about the secular 
institutes, which, in a special way, within the phenomenon of consecrated 
life, contribute to the accomplishment of important goals of the Church 
( c .  710); about the universities of studies and about the ecclesiastical facul
ties, erected and approved by the Holy See (c. 816 § 1) . 

2. For a case of that order cf. no. 154 of the Codex iuris particularis Operis Dei, in A.  DE 
FUENMAYOR-V. G6MEZ lGLESIAS-J.L. !LLANES, The Canonical Path of Opus Dei (Princeton
Chicago 1994), p. 639. 

3. The administrative act of erection of the personal prelature of Opus Dei, the only one 
that has been erected up until now, was confirmed by means of an apostolic constitution ( cf. 
Ap. Const. Ut sit, November 28, 1982, in AAS 75 1983, pp. 423-425). On the problems relative 
to this specific recognition, cf. G. Lo CASTRO, Le prelature personali. Profili giuridici, Milan 
1988, pp. 7 lff. (Spanish translation: Las prelaturas personales. Perfiles juridicos, Pamplona 
1991 ;  French translation: Les prelatures personnelles, Bruxelles 1993). 
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For some of these entities ( as is the case of the episcopal college) ju
ridical personality cannot even be spoken of, but rather moral personality, 
pursuant to the distinction incorporated in the current Code (see com
mentary on c. 113); for others, it might be that in practice a granting of 
personality is not given with the specific act of the ecclesiastical authority 
that erects them but based on the regulations provided in the Code. 

On the other hand, if personality is conceived of in a formal sense ( as 
we see ourselves induced to do in the canonical order), then it  would re
quire a specific act ( either of a normative nature or of an administrative 
nature) of ecclesiastical authority; and if that act were not to occur (what 
happens or could happen in these cases) it would have to be admitted that 
it would not be given personality, and as a conclusion, that those entities 
would lack subjectivity. 

So as not to make a similar absurd conclusion, the case of a recogni
tion of implicit juridical personality in the material constitution of an en
tity on the part of ecclesiastical authority would have to be admitted, or 
else of a recognition by way of analogous application of the norms that 
provide for it in other classes of entities, which also form a part of the or
ganizational structure of the Church. 

In that sense, while in effect the CJC/1917, likewise the doctrine that 
was distinguished for maintaining in support of the normative fact a for
mal conception of institution, had to admit that juridical personality ex 
ipso iuris praescripto, besides resulting from an explicit grant of the leg
islator, could be concluded from other facts: the fact that an entity was 
granted a juridical capacity by law, a right (public or private), or that an 
obligation was imposed on it; or else the fact that the law reserved the 
erection, constitution, and institution of an entity to the ecclesiastical au
thority. 4 

In fact, what causes confusion is no longer the conclusion, but the 
premise of the argument and the conceptual context within which it is de
veloped: the conception of personality as the only instrument in the hands 
of the legislator and of ecclesiastical authority that can "give juridical di
mension to a reality that, before being recognized or classified as a per
son, subject in law, it would not be worth anything in the purview of the 
legal system". Thus, the recognition of personality would perform the spe
cific function of engendering juridical life in entities that otherwise would 

4. Cf. G. MICHIELS, "De personalitate morali ex ipso juris praescripto in Codice Juris 
Canonici," in Questioni attuali di diritto canonico (Romae 1955), pp. 34-45; for the new 
Code cf. the balanced observations of H. SCHNIZER, "Die Erfassung der juristischen Person im 
CIC 1983," in FR. POTOTSCHNIG-A. RINNERTHALER (eds.), bn Dienst von Kirche und Staat. In 
memoriam C. Holboik (Wien 1985), pp. 452-454, favorable to a recognition by way of 
analogy to the juridical personality or, in any case, to the Vermogensfahigkeit of these 
entities. 
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be lacking it. 5 Hence, the tendencial identification, on the part of juridical 
science, between subjectivity and personality; identification in respect to 
which, nevertheless, the normative fact itself had not been able to be pre
served as logical (in effect, certain cases of subjectivity occur, considered 
and treated as such by the law, independently of formal recognition of per
sonality) . 6 

If, on the one hand, one reflects on the artificiality of such a concep
tual and dogmatic construction and, on the other hand, one observes the 
practice of the Church's legal system, one would notice that, in canon law, 
juridical subjectivity is a broader classification than personality. One be
comes a subject by means of recognition of personality, quoquomodo 
data; but it is also a subject when it is the center for imputation of powers, 
rights, and duties, within the limits recognized and sanctioned by the law. 
Likewise, it is not necessary to understand the subject in law as an entity 
endowed with absolute, abstract, and preliminary capacity with respect to 
the legal system, seconding the thesis that personality is understood in the 
common way. It is sufficient that the subject be conceived of as a point of 
convergence and unification of juridical relationships, and treated uni
tarily by the law. 

Otherwise, that is how it was in the law prior to codification, when, 
while contemplating subjectivity by itself, a selection process of several 
elements in fact was considered necessary (material erection of the entity, 
its autonomy with respect to other entities, its ecclesiality, and other simi
lar elements), and not a formal classification (that at that time was not 
given). 

On the other hand, the practice in canonical juridical experience did 
not show excessive attention toward formal classification of "person" in 
iure canonico, both because of the solicitude of its recognition and its 
concession. An entity erected by ecclesiastical authority is treated as a 
subject in law, whatever its formal classification. The subjectivity of the 
entity, although perhaps obtained without formal attribution of personal
ity, is considered a necessary and sufficient supposition to request recog
nition as a juridical person in the various legal systems in which by only 
that juridical classification can they derive juridical consequences. 

5. Cf., in a critical sense, G. Lo CASTRO, Il soggetto e i suoi diritti nell 'ordinamento 
canonico (Milan 1985) , p. 163. 

6. Cf. M. CONDORELLI, Destinazione di patrimoni e personalita giuridica nel diritto 
canonico. Contributo allo studio degli enti non personificati (Milan 1964); G. Lo CASTRO, 
Personalita morale e soggettivita giuridica nel diritto canonico (Milano 1974), above all, 
ch. III; S. BUENO SALINAS, La noci6n de persona juridica en el derecho can6nico (Barcelona 
1985), pp. 215ff. 
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2. Recognition by administrative decree 

The second form of recognition of personality consists in an act of 
concession by means of an individual decree of ecclesiastical authority. 7 

The authority that can issue the decree, alluded to in § 1 of this 
canon, must be endowed with executive power. All the authorities that 
have that power (with the classification of "Ordinaries": cf. cc. 134 § 1 ,  295 
§ 1) can erect juridical persons. Therefore the power is not only for the su
preme authority, the Roman Pontiff8 (as it generally happens in States), but 
for diocesan bishops, 9 and similar authorities (territorial prelates and ab
bots, apostolic prelates and vicars, and apostolic administrators), military 
ordinaries, and personal prelates. 10 

It is necessary to add, moreover, that, in accordance with the general 
principles in effect on administrative subjects, the power of the ecclesias
tical authority to recognize juridical personality is configured, in this 
canon as well, as a general power, that is, as a power that can be exercised 
in cases of fact that are not predetermined, in which there may be require
ments imposed by canonical norm. The only internal limit which that 
power encounters is in the possible reservation of competence by the law 
of certain bodies (in particular, that reserved to the Roman Pontiff) ; 11  

therefore, it would not be correct to conceive of it as power conferred for 
the recognition of entities specifically classified by the positive law. 

From what can be deduced, ex adversis, from c. 136, it appears that 
the effects of the executive power of organs different from the Roman 
Pontiff would remain restricted to the purview of the personal or territo
rial competence that each organ has. Otherwise, if it were not so, the dif
ference between entities of pontifical law and of diocesan or particular 
law could wane. 

But it is necessary to specify that for every administrative act, in any 
legal system, certain specific effects must be distinguished which tie 
that decision to the authority that has issued the act and to the scope of 
its competence, from other effects that transcend that authority and its 

7. Regarding that administrative act, see commentary on cc. 48-58. For the distinction 
between the decree of material erection of the entity and the decree granting the juridical 
personality, see commentary on c. 1 16. 

8. Cf. c. 294, for personal prelatures; 312 § 1 , 1 °, for public associations of a national or 
international character; 373, for particular churches; 431-433, for ecclesiastical provinces 
and regions; 449, for bishops' conferences ; 504, for cathedral chapters; 589 and 732,  for the 
ICL and SAL; 709, for conferences of major Superiors; 816 § 1, for ecclesiastical universities 
and faculties. 

9. Cf. cc . 234 § 1 , 237 § 1 and 238 § 1, for diocesan and interdiocesan seminaries; 312 § 1 , 
3°, for public associations of diocesan scope; 513 §§ 2-3, for parishes; 579 and 792, for the 
ICL and SAL of diocesan scope. 
10. Cf. c . 295 § 1 , for national and international seminaries. 
11 .  Cf. supra, note 8. 
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competence, and that find their source in the general law. The subjectivity 
of an entity ( and the juridical capacity that it expresses) is found among 
these last effects, such that its juridical responsibility-the projection of 
subjectivity in the operative plane-is expressed in the entire canonical 
order, even though the entity might have been created by an authority 
with particular competence. Other aspects of personality (like some ef
fects of the capacity to act) can remain, however, confined in the particu
lar legal system in which the entity has arisen. 

3. Content of the act of recognition of personality 

The decree of the competent ecclesiastical authority must have the 
recognition of the juridical personality of the entity as its goal. An act of 
praise, recommendation of the entity, or even approval of its ends would 
not be suitable. 12 

Moreover, it is necessary to distinguish the possible erection or ma
terial constitution of an entity by the ecclesiastical authority of the act of 
concession of juridical personality (without contradicting what was stated 
supra: II, 1, b; see also commentary on c. 1 16): the ecclesiastical authority 
can constitute an entity in its materiality, which, if provided for by the law, 
will be endowed with juridical personality ipso iure; otherwise, it will be 
able to have juridical personality if the constituting authority so attributes 
it and to the extent it does so. In any case, it will be endowed with juridi
cal subjectivity (those who, like Michiels, 13 reduced juridical subjectivity 
to juridical personality-such that they could not be subjects in law if they 
were not juridical persons-saw themselves obliged to employ genuine 
conceptual artifices to avoid solutions imposed by a logical-formal conse
quentiality of said premise, but absurd and unacceptable in substance). 

III. CERTIFICATION OF PERSONALITY 

Regarding entities whose juridical personality and whose subjectiv
ity is recognized ex lege, the ecclesiastical authority, in the exercise of its 
executive power, can be called on only to certify that extreme. 

A refusal to issue certification does not bear on personality or sub
jectivity, but it could negatively affect its specific exercise, for which re
course against it will be able to be maintained through administrative and 
juridical channels pursuant to the normal means of challenge provided by 
the law. 

12. Cf., for the CJC/1917, G. MICHlELS, De personalitate morali .. . , cit., pp. 16-20. 
13. Cf. ibid. , pp. 18-28, and the doctrine there cited in note 18. 

759 



c. 114 Bk. I .  General Norms Lo CASTRO 

IV. EVALUATION OF THE MEANS AND ENDS OF JURIDICAL PERSONS 

The recognition of juridical personality through a decree (which is 
the suitable form for both public and private juridical persons: see com
mentary on c . 1 16) is configured as discretional by § 3 of the present canon. 

In the case of an entity erected by private initiative, no right to recog
nition of personality is given to the entity or its members, nor can a correl
ative obligation on the part of the ecclesiastical authority be given. For an 
entity of public law, it is evident that discretion is exercised from the mo
ment of its constitution. 

It must be remembered here that, in both cases, there are some nega
tive limits set for the granting of personality and the power of the ecclesi
astical authority: personality cannot be afforded if the usefulness of the 
end and the sufficiency of the means to achieve them has not been con
firmed by the granting authority. 

Regarding the end, the requirement that it transcend the individual 
interests of the members of the entity-for which the entity that wishes to 
be recognized should also be considered in this aspect endowed of its own 
proper autonomous feature-does not imply that such end cannot be re
solved for the good and in the interests of the members (moreover, that 
will be the normal case) , as if the members should pursue, through the en
tity, altruistic goals. It does imply, however, that it must be configured as 
autonomous of individual ends . 

Not just any lawful end justifies attribution of juridical personality in 
canon law, but only the ends of "piety, the apostolate, and spiritual and 
temporal charity" (§ 2). The CJC/1917 spoke, more generally, of "religious 
or charitable ends" ( c . 100 § 1) , specifying the latter for non-collegial ec
clesiastical institutes, spiritual or temporal (c. 1489 § 1). The more precise 
diction of the current canon of the CIC-invoked by c . 1303 § 1 , 1 ° for 
non-autonomous pious foundations , corresponding to the former non
collegial ecclesiastical institutes-does not restrict this provision in any 
way. Rather it serves to dispel possible doubts that could have arisen re
garding the possibility of incorporation of apostolic ends into the ends of 
religion . 

Certainly included among the purposes of c . 1 14  are those indicated 
by c. 298 § 1 for associations of faithful (to foster among Christians a more 
nearly perfect life, to promote public worship and the diffusion of Chris
tian doctrine, to realize other apostolic activities , like evangelization, the 
exercise of works of piety and charity, and the motivation of temporal 
matters with the Christian spirit) and by c . 1254 § 2 for the Catholic 
Church (to maintain divine worship , support the clergy and ministers of 

760 



Lo CASTRO Tit. VI. Ch. II. Juridical Persons c. 114 

worship, to be concerned with the works of apostolate and charity, espe
cially for the most needy). 14 

The assessment to which the ecclesiastical authority is called by § 3 
regarding the "usefulness" of the end, does not refer to the end considered 
in itself (no doubt that, considered in the abstract, an end of piety, charity, 
or of apostolate is congruent with the ends of the Church), but to its pur
suit in specific circumstances in which the entity must act, such that the 
ecclesiastical authority would consider that it is not useful to institute or 
recognize a specific juridical person, for example, for the fact that the end 
proposed by the entity is already being pursued sufficiently by other enti
ties. 

Regarding means, the evaluation of their sufficiency appears to be 
no less delicate. Likewise an abstract judgment in this case is not fitting, 
based on predetermined parameters, but rather specific ones, in relation 
to the end pursued (the endowment of a bibliographic patrimony, suitable 
for recognition of a university, would not, however, be suitable for an en
tity with ends of worship) and environmental circumstances in which the 
entity must act (means that in an opulent society should be considered in
sufficient could be judged congruent in a poor social context.) 

Considering the broad discretion enjoyed by the ecclesiastical au
thority in the exercise of its function, it is difficult for the refusal to grant 
recognition due to a negative evaluation of end or means to be overcome 
by the judicial route. It appears more difficult to think about an appeal to 
the same authority to reconsider the case. 

Finally, regarding the revocation of recognition because of the end 
becoming inappropriate or because there might be fewer means to carry it 
out, see commentary on c. 120. 

14. Cf. T. MAURO, "La disciplina delle persone giuridiche. Le norme sui beni ecclesiastici e 
sul loro regime con riferimento all'ordinamento statale," in Monitor ecclesiasticus 109 
(1984), p. 380. 
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§ 1.  Personae iuridicae in Ecclesia sunt aut universitates 
personarum aut universitates rerum. 

§ 2. Universitas personarum, quae quidem nonnisi ex tri
bus saltem personis constitui potest, est collegialis, 
si eius actionem determinant membra, in decisioni
bus ferendis concurrentia, sive aequali iure sive non, 
ad normam iuris et statutorum; secus est non colle
gialis. 

§ 3. Universitas rerum seu fundatio autonoma constat 
bonis seu rebus, sive spiritualibus sive materialibus, 
eamque, ad normam iuris et statutorum, moderantur 
sive una vel plures personae physicae sive collegium. 

§ 1. Juridical persons in the Church are either aggregates of persons or 
aggregates of things. 

§ 2. An aggregate of persons, which must be made up of at least three per
sons, is collegial if the members decide its conduct by participating 
together in making its decisions, whether by equal right or not, in ac
cordance with the law and the statutes; otherwise, it is non-collegial. 

§ 3. An aggregate of things, or an autonomous foundation, consists of 
goods or things, whether spiritual or material, and is directed, in ac
cordance with the law and the statutes, by one or more physical per
sons or by a college. 

SOURCES: § 1: c. 99 
§ 2: C. 100 § 2 

CROSS REFERENCES: cc. 1 19, 1303 

C OMME NTARY -------

Gaetano Lo Castro 

1 .  "Universitates personarum" and "universitates rerum" 

In relation to the cases necessary for the existence of a juridical per
son, the present canon distinguishes the universitates personarum from 
the universitates rerum. The first (associations, corporations) are char
acterized by being composed of a group or aggregate of physical persons, 
with no fewer than three members (based on the Roman rule: "tres faciunt 
collegium"); 1 the second, by being composed of a complex or aggregate of 

1 .  D. 50, 16 ,  85. 
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goods dedicated to the furtherance of a certain end (foundations, institu
tions). 

The terminology used by the legislator in this canon (and used in 
many others) is new with respect to the CIC/1917, although it possesses 
an old tradition, especially in classical canon law. But Roman law already 
recognized the phenomenon of the unification of a plurality of individual 
entities into a unique conceptual reality ("corpora quae ex cohaerentibus 
quaeque ex distantibus constant"), 2 which could be treated as a single 
thing in law. The unitary consideration, from the juridical point of view, 
for a multiplicity of individuals was not the fruit of the granting of juridical 
personality, an institution that the Romans did not recognize, but of a con
ceptual abstraction. 

Thus, even today, it is also possible in canon law to consider as uni
tary a universitas bonorum aut personarum, if among the things or per
sons that compose it there are connections that allow or require it to be 
considered as a whole (recall the classical example of the flock that, like a 
universitas rerum, can also be the object of rights). 

The granting of personality transforms that aggregate into a center of 
imputation of rights and duties, in other terms, into a subject in law; such 
that it can be said that the function of personality, likewise in canon law, 
consists in the creation of new subjects in law, different from physical per
sons (see introduction to the present title of the Code). 

2. Collegial and non-collegial juridical persons 

The CIC/1917 (cf. c. 99) had adopted terminology different from the 
present one: it called entities of an associative nature, collegial persons, 
and those entities of an institutional nature, non-collegial. But that dis
tinction preserved the doubt concerning whether entities like dioceses 
and parishes should be considered collegial or non-collegial persons; a 
doubt that the legislator had tried to resolve in the current Code with the 
adoption of new terminology.3 

In the present Code the distinction between collegial and non
collegial persons has been preserved under another aspect: it no longer 
makes reference to the substratum of which the structure of the subject in 
law is composed, but to the action of associative entities. A collegial per
son as established in § 2 of this canon is the universitas personarum 
whose action is determined, pursuant to the norms of the law, statutes, 

2. Cf. D. 6, 1, 23, 5. 
3. Cf. la relatio of W. Onclin on the work of the coetus studiorum de person is physicis et 

iuridicis, in Comm. 6 (1974), p. 98; cf., and the praenotanda to the Schema canonum libri 
II De Populo Dei, in Comm. 9 (1977), p. 241. 
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and by its members, whether they participate in the decision with parity of 
rights, or whether some are in a position of preeminence ( or, what is the 
same, of subordination) with respect to others. In contrast, non-collegial 
refers to the universitas personarum in which there is no selection pro
cess in the determination of the action for the more or less extensive clas
sification of its members. Therefore, the dioceses and parishes must be 
classified as non-collegial juridical persons since the faithful who belong 
to them do not take part in their decisions. 

This distinction is, otherwise, descriptive to the extent that it recog
nizes phenomena that occur in the Church, but lacking in relevant juridi
cal effects. In the same way § 3 of this canon, according to which the 
universitates rerum (foundations or entities of an institutional nature) 
can be governed, pursuant to the law and statutes, by one or more per
sons, or by a college, is limited to recognize existing realities in specific ju
ridical experience. 

3. Autonomousfoundations 

With reference to § 3 of this canon, it must be noted that the univer
sitates rerum are also called "autonomous foundations ," when they are 
constituted as juridical persons. 

Universitates rerum can also be treated in a unitary way in law (re
call the aggregate of goods that constitute an inheritance), but if it is not 
endowed of juridical personality, it does not constitute a fundatio au
tonoma, but a "non-autonomous foundation," mentioned in c .  1303 § 2.  
This is one more piece of evidence that personality is not necessary for 
the conceptual unification of an entity formed ex pluribus, but only for its 
consideration as a subject in law. 

4. Spiritual goods or things 

Finally, always with reference to § 3 of the present canon, it must be 
noted that in no norm of the present Code can an idea of spiritual goods or 
things be found which pursuant to the norm can constitute the substratum 
of the universitas rerum. Canon 727 § 1 of the CJC/1917 allowed the de
velopment of an idea of spiritual things, distinguishing them as intrinsi
cally spiritual things (like "the sacraments, ecclesiastical jurisdiction, 
consecration, indulgences, etc."), and spiritual things connected to tem
poral things, such that a temporal thing could not exist without the spiri
tual (like an ecclesiastical benefice ,  etc . ) .  But that canon was not 
incorporated into the present Code. 

764 



Lo CASTRO Tit. VI. Ch. II. Juridical Persons c. 115 

On the other hand, the more it might be treated as a substantially 
correct distinction to consider it a foundation with a juridical personality 
composed only of intrinsically spiritual things becomes difficult. It is even 
more difficult, however, to think in terms of an aggregate of spiritual 
things connected to temporal things, susceptible to being recognized as a 
person in law. 
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1 16 

Bk. I. General Norms Lo CASTRO 

§ 1.  Personae iuridicae publicae sunt universitates per
sonarum aut rerum , quae ab ecclesiastica auctori
tate competenti constituuntur ut intra fines sibi 
praestitutos nomine Ecclesiae,  ad normam praes
criptorum iuris, munus proprium intuitu boni publici 
ipsis commissum expleant; ceterae personae iuridi
cae sunt privatae. 

§ 2 .  Personae iuridicae publicae hac personalitate do
nantur sive ipso iure sive speciali competentis auc
tori tatis decreto eandem expresse concedenti; 
personae iuridicae privatae hac personalitate donan
tur tantum per speciale competentis auctoritatis de
cretum eandem personalitatem expresse concedens. 

§ 1. Public juridical persons are aggregates of persons or of things which 
are established by the competent ecclesiastical authority so that, 
within the limits allotted to them, they might in the name of the 
Church and in accordance with the provisions of law, fulfil the spe
cific task entrusted to them in view of the public good. Other juridical 
persons are private. 

§ 2. Public juridical persons are given this personality either by the law it
self or by a special decree of the competent authority expressly grant
ing it. Private juridical persons are given this personality only by a 
special decree of the competent authority expressly granting it. 

SOURCES: 

CROSS REFERENCES: c. 114 

C OMMENTARY -------

Gaetano Lo Castro 

1 .  Public and private juridical persons 

Paragraph 1 of this canon introduces a distinction between public ju
ridical persons and private juridical persons which did not exist before in 
the law of the Church. In § 2 rules are stated regarding the forms of recog
nition of those entities. 

The distinction between public juridical persons and private juridical 
persons had already been proposed in the course of the preparatory work 
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of the CJC/1917, with a vote of the consultor C. Lombardi 1 to respect, ac
cording to what he himself said, "il diritto d'associazione anche privato." 
That rationale has been adopted by the new legislator, who, when distin
guishing public juridical persons from private juridical persons, has in
tended to recognize all Christ 's fai thful "ut libere condant atque 
moderentur consociationes ad eos fines religionis vel pietatis prosequen
dos, quorum persecutio non uni Ecclesiae auctoritati reservatur. "2 

Hence there has resulted a full parallelism between the phenomenon 
of personality (public and private) that this canon is concerned with, and 
that of public association ( cc. 301  and 3 13ff) and private association 
(cc. 32 1ff),  such that the respective norms are mutually illuminated and 
clarified. 3 

Regarding the practical consequences of the distinction between the 
two classifications of entities, among the most important should be noted 
those which refer to goods (c. 1257). The goods of public juridical persons 
are ecclesiastical and their governance is established by the Code (book 
V) and by the statutes. The governance of the goods of private juridical 
persons, on the other hand, is ruled by statutes and not by the Code, ex
cept when provided otherwise. 4 

From a technical point of view, the distinction between public and 
private juridical persons (likewise between public and private associa
tions) makes reference to a triple criterion, which sometimes concerns 
the end, and always the constitution (or material erection) of the entities, 
and the method by which they pursue their own goals. 5 

1 . Cf. cc . 6 and 7 of that vote (dated 1906) in G. Lo CASTRO, Personalita morale e 
soggettivita giuridica nel diritto canonico (Milano 1974), pp . 227-228, as well as the Nota 
illustrativa of this same consultor, ibid. , pp. 231-232. 

2. Cf. relatio Onclin, in Comm. 6 (1974), p. 99. 
3. Cf. ,  for the preparatory works of the current Code, the meeting of the Coetus studii de 

quaeslionibus specialibus libri II (sessio II: 9-12 dee. 1967) ,  in Comm. 2 1  ( 1989), 
pp. 129ff. 

4 . Cf. P. LOMBARDIA, "Persona jurfdica publica y persona jurfdica privada en el 
ordenamiento can6nico," in Escritos de derecho can6nico y de derecho eclesiastico del 
Estado, IV (Pamplona 1991), pp. 446ff; H . SCHNIZER, "Kirchliches Vennogensrecht nach dem 
CIC 1983. Rechtstrager und Rechtsgeschafte in Osterreich, "  in Administrator bonorum. 
Oeconomus tamquam paterfamilias. S. Ritter zum 70. Geburtstag, hrsg. H. Paarhammer 
(Thaur/Tirol 1987), pp. 229-230; S. BUENO SALINAS, La noci6n de persona juridica en el 
derecho can6nico (Barcelona 1985), pp. 227ff. 

5. Cf. R. BOTTA, "Persone giuridiche pubbliche e persone giuridiche private nel nuovo 
Codice di diritto Canonico," in fl diritto ecclesiastico 96 (1985), p . 343; V. PRIETO MARTINEZ, 
"Iniciativa privada y personalidad jurfdica: las personas jurfdicas privadas , "  in !us 
canonicum 25 ( 1985), pp . 527ff; A .M . PUNZI NICOLO, "Persone giuridiche . II) Diritto 
canonico," in Enciclopedia giuridica, vol . XXIII (Rome 1990), p . 2 . 
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2. The distinction between public and private persons 

a) With respect to the end 

Lo CASTRO 

The end could be the principal criterion to carry out that distinction, 
but it will not always be decisive. 

In any case, it must be kept in mind that there can be occurrences of 
ends that the ecclesiastical authority reserves to itself and to the entities it 
creates with public connotations. In such cases, not provided for by this 
canon, but specifically mentioned for public associations by c. 301 § 1 ,  the 
pursued end reveals the existence of a public juridical entity: they are the 
cases of entities (associations, in our case) that are proposed to transmit 
the doctrine of the Church, to promote public worship, and other unspeci
fied ends, reserved because of their nature to the ecclesiastical authority. 
Here we always encounter the presence of a public association. 

But it cannot be stated that a specific pursued end is a conclusive el
ement to clarify the nature of the entity. In effect, there can be goals not 
reserved to the ecclesiastical authority, which would also be proper to pri
vate entities, but that the authority pursues as a substitute: in such case it 
will be a public association (c. 301 §§  2-3) and, consequently, a public ju
ridical person. Nevertheless, the distinction between public and private ju
ridical person could not be deduced from the end pursued. In that case, 
resort must be had to other distinguishing criteria proposed by the Code. 

b) With respect to the constitution of the entity 

The criterion of the constitution of the entity can be crucial to distin
guish public juridical persons from private juridical persons. The ecclesi
astical authority "constitutes" (for public associations c. 301 speaks of 
"erection") public but not private juridical persons. 

It must be kept in mind that when the legislator speaks of "constitu
tion" ( or of "erection") of the entity, he wishes to refer to the substantial 
meaning of the term, as a material constitutive act of the entity, according 
to the use prevalent in the oldest canonical juridical science. To that end, 
it is necessary not to confuse, at least from the conceptual point of view, 
the constitutive instant of the entity and the instant of granting personal
ity. This distinction is evident, for example, in the case of a private associ
ation, which can also be recognized as a juridical person (in which case 
the provisions of c. 310 are applied). Besides being implicit in the relation
ship between the two paragraphs of c. 1 16,  it is also evident in the case of 
public associations: in effect, c. 3 13, in establishing that with its erection 
by the ecclesiastical authority its constitution as a juridical person is ef
fected, it presupposes the conceptual distinction of the two instances 
(material constitution of the entity and recognition of juridical personal
ity), to provide for its temporal and operative coincidence (for several 
specifications regarding the relationship between material erection and 
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formal recognitions of the entity under the CJC/1917, see commentary on 
c. 114: nos. II, 1, b, and II, 3). 

On the other hand, all entities of any nature, constituted by the eccle
siastical authority, must be considered subjects in iure canonico, even 
though afterwards they might not be accorded personality by specific de
cree, nor obtain it ipso iure, nor would the norm of the aforementioned 
c. 313 exist for associations. The subjectivity of the entity as such con
nects, in reality, to the accomplishment of the tasks that the ecclesiastical 
authority entrusts to it. 

The material constitution of private juridical persons, however, is al
ways an act of private autonomy (for which it will never be possible for 
these juridical persons to form a part of the hierarchical structure of the 
ecclesiastical organization). 6 

Nevertheless, a public juridical person can also come about through 
an act of private autonomy, if the ecclesiastical authority, after the entity 
has been constituted in fact and formally recognized, taking as its own, its 
ends, inserting it in a relationship of organizational identification 7 in the 
structure of the ecclesiastical organization, and carrying out, conse
quently, an innovation of its formal juridical classification. 8 In such a case, 
the new and different classification of the entity merges the act of its ma
terial constitution and its preceding formal classification. 

c) With respect to the modalities of the pursuit of the end 

The last distinguishing criterion refers to the way in which juridical 
persons pursue their goals. 

Public juridical persons act "nomine Ecclesiae," looking to the pub
lic good (intuitu boni publici); private juridical persons, however, act in 
their own name under the responsibility of their members. 9 But this, more 
than a distinct criterion between the two species of persons, is a conse
quence of their juridical classification. Furthermore, it is the only positive 
consequence of the distinction between public and private juridical per
sons in regard to the juridical system. 

6. P. LOMBARDfA, Lezioni di diritto canonico (Milan 1985), p. 192 (orig. cast. :  Lecciones 
de Derecho Canonico, Madrid 1984); idem, "Personas juridicas publicas y privadas,"  in 
Escri tos de derecho can6nico . . .  , cit . ,  pp .  6 1 1-627 ;  A .M .  PUNZI NICOLO, Gli enti 
nell'ordinamento canonico (Padova 1982), pp. 83ff. 

7. In Italian, we have designated this relationship by an expression that is difficult to 
translate "irnmedesimazione organica." 

8. For a case of this type, see commentary on c. 121 ;  cf. also, for a recent case, G. Lo 
CASTRO, Le prelature personali. Profili giuridici (Milan 1988; ed. cast.: Las prelaturas 
personales . Perfiles juridicos, Pamplona 1991 ;  French translation: Les prelatures 
personnelles, Brussells 1993), pp. 190ff. 

9. Cf. E. MOLANO, commentary on cc. 1 16-117, in Pamplona Com; F.J. URRUTIA, "De 
quibusdam quaestionibus ad librum primum Codicis pertinentibus," in Periodica 73 (1984), 
p. 320; L. VELA SANCHEZ, "Personas juridicas," in C. CORRAL SALVADOR-J.M. URTEAGA EMBIL 
(eds.), Diccionario de derecho can6nico (Madrid 1989), p. 477. 
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Nevertheless, it is a consequence of forms which are not always clear 
and perceptible, since it is not evident what "acting in the name of the 
Church" might signify. If that manner of acting were to imply a use of the 
proper authority of the Church as institution and of its constitutional or
gans, everything would be clear, and public juridical persons would be eas
ily identifiable. 

But the Church can also be understood in a non-institutional sense, 
such as in a community sense, like the people of God. In that case, the re
sponsibility of spreading the message it bears falls to the faithful ( and the 
common priesthood will undertake this of which they have been invested 
by virtue of baptism). 

Likewise, it may not be said that service towards the public good is 
absent in the faithful when they pursue a private interest. Here private in
terests have a public relevance; so much so that a functional responsibility 
of the hierarchy to the faithful survives. From the juridical structural point 
of view, that responsibility has been shown in two specific norms which 
catch the problem at its root and resolve it: in the provisions of c. 300, dic
tated for associations, which subordinates the classification "Catholic" of 
the association (and, therefore, its capacity to express or represent inter
ests of the Church-people of God) to the consent (a term more general and 
broader than "approval") of the ecclesiastical authority; and in the provi
sions of c. 1 17, which contemplate the necessary approval of the statutes 
by competent authority so that the entity can obtain juridical personality. 

3. The forms of recognition of public and private juridical persons 

Pursuant to § 2 of this canon, the recognition of public and private 
juridical persons can take place according to the forms provided in gen
eral by c. 1 14 § 1 (see commentary): a) ex ipso iuris praescripto, only for 
public juridical persons (moreover, it must be understood that in all the 
cases in which there is recognition ipso iure, it is a matter of public jurid
ical personality although such a conclusion may not have been proposed 
by the law: cf. e.g., cc. 373, for parochial churches; 432 § 2, for ecclesiasti
cal provinces; 449 § 2, for Bishops' Conferences; 515 § 3, for parishes); and 
b) by decree, for public juridical persons, and for private juridical persons 
(in which case, to avoid being treated in an ambivalent form, it would be 
advisable that the decree specify what kind of juridical personality is 
being dealt with; although the law does not require it, and therefore re
course is necessary to the aforementioned stated distinguishing criteria, 
by way of interpretation). 
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4. Formal aspects and substantial aspects of the recognition of 
juridical persons 

Finally, the problem remains to be addressed in determining whether 
the classification of a public or private juridical person is of a formal na
ture (tied to the form of recognition) or of a substantial nature ( dependent 
on material constitution or the specific ends that are pursued); and if the 
substantial features of an entity prevail over its formal classification in 
case of discordance (and therefore , whether an entity that presents the 
characteristic features of public juridical persons must be considered and 
treated as such, despite its formally being recognized as a private juridical 
person, or vice versa). 

Temporal legal systems and secular juridical science, which have 
been responsible in the recent history of juridical thought for the formal 
conception of juridical personality, when classifying an entity, tend more 
and more to observe its substantial profile , transcending its formal as
pects. 10 

Regarding the canonical system, it must be said that its sensibility is 
still not mature despite having an ancient tradition favoring a substantial 
vision of the subject. At least for the present then, it would be, if not in
conceivable, then at least difficult, to force formal classification that re
sults from the acts of recognition of the entity to make room for and give 
prevalence to its substantial aspects. 

10. An example is given in the sentence of the Corte Costituzionale Italiana de April 7, 
1988, no. 396, in Giurisprudenza costituzionale 33 (1988), I, pp. l 744ff. 
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1 17 

Bk. I. General Norms Lo CASTRO 

Nulla personarum vel rerum universitas personalitatem 
iuridicam obtinere intendens, eandem consequi valet nisi 
ipsius statuta a competenti auctoritate sint probata. 

No aggregate of persons or of things seeking juridical personality can ac
quire it unless its statutes are approved by the competent authority. 

SOURCES: Pius PP. XII, Litt. Ap. Quam Romani Pontifices, 14 sep. 
1949 (AAS 43 [ 1951 ]  722-724); Seer. St. Notif ,  15 iun. 1953 
(AAS 45 [1953] 570); Seer. St. Notif ,  26 oct. 1953 (AAS 45 
[ 1 953] 82 1) ;  Seer. St. Notif ,  16 nov. 1959 (AAS 51 [ 1959] 
875); Ioannes PP. XXIII, Litt. Ap. Religiosissimo, 8 dee. 1962 
(AAS 55 [ 1963] 444-446) 

CROSS REFERENCES: c. 94 

C OMMENTARY ------

Gaetano Lo Castro 

1. Approval of the statutes of juridical persons 

The approval of the statutes of juridical persons on the part of the 
competent authority (and the authority that can grant juridical personality 
must be considered "competent") is a necessary requirement for the appli
cation for and granting of juridical personality. 1 

In practice, approval of the statutes is given almost always with the 
same act that confers personality. Nonetheless, the two acts continue 
being distinct, both from the conceptual point of view and from the juridi
cal point of view, meaning that the legitimacy and sufficiency of the stat
utes are evaluated and considered separately. Thus, the act of the 
authority could be lawful in the part that approves the statutes of the en
tity but not in the part that grants personality, while a possible unlawful 
approval of the statutes, since it deals with an essential requirement for 
recognition, must also concern the act of concession of juridical personal
ity (regarding the statutes, see commentary on c. 94). 

1. Cf., in a different sense, V. DE PAOLIS, who speaks of approval of the statutes 
subsequent to the erection of the entity, in Il diritto nel mistero delta Chiesa, vol. I, 2nd ed. 
(Rome 1986), p. 353. 
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2. Formation of the statutes 

c. 117 

For the specific problems that concern the statutes of  juridical per
sons, it is necessary to note that, as a general rule or always (in the case of 
private juridical persons), the statutes are formed (condita) on the part of 
the entities, and later they are approved by the ecclesiastical authority. 

The formation of the statutes is, therefore, an expression of private 
autonomy in the Church, while their approval is a manifestation of the ex
ecutive power of the ecclesiastical authority. 

But in the case of public juridical persons the statute can be-and as 
a general rule is-created by the same ecclesiastical authority, which will 
promulgate it "by virtue of its legislative power" ( c. 94 § 3), by means of a 
law or by means of an equivalent act (by means of a general decree and, in 
our opinion, also by means of individual acts, such that they could be ap
proved in a specific form by the Roman Pontiff). In this case statutes 
would not be "approved," but, in the strict sense, "promulgated" by the ec
clesiastical authority, and we will find ourselves outside the purview of 
the provisions of the present canon, which, in conclusion, is reserved only 
to private juridical persons. 

In effect, the procedure for approval implies and means a control, on 
the part of the administrative authority (in a position of preeminence and 
prevalence), of the activity carried out by another subject (in a position of 
subordination), for the ends and within the bounds fixed by law; a control 
that cannot be verified in case the statute were promulgated by the same 
legislative authority. In such case the moment referring to the formation of 
the statutory norms of the entity and the moment referring to its formal 
recognition in the Church only will be able to be distinguished, within the 
same instituting will of the juridical person (public). It is necessary to add 
still that, for many public j uridical persons recognized ipso iure (dio
ceses, parishes, etc.) the statutory norms are identified with their juridical 
regulation contained in the Code. 

Finally, we must remember that in the case of the transformation of 
entities endowed with private juridical personality into entities with pub
lic juridical personality (see commentary on c. 116: 2, c; and on c. 121), the 
statutes which originally were prepared with an action of private auton
omy and at such time were perhaps "approved" by the ecclesiastical au
thority will be able to be made proper by such authority, assumed in its 
legislative will, modified (if it were necessary and opportune) and im
posed by means of a law on the members of the new public juridical per
son. But also in that case we would find ourselves outside the purview of 
the application of the present canon. What matters, in effect, is not so 
much the preparation or material formation of the articulated statutory 
scheme (which can be done by anyone), as much as its assumption in the 
law-making procedure on the part of the ecclesiastical authority. 
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1 18 

Bk. I. General Norms Lo CASTRO 

Personam iuridicam publicam repraesentant, eius nomine 
agentes, ii quibus iure universali vel particulari aut pro
priis statutis haec competentia agnoscitur; personam 
iuridicam privatam, ii quibus eadem competentia per sta
tuta tribuitur. 

Those persons represent, and act in the name of, a public juridical person 
whose competence to do so is acknowledged by universal or particular 
Law, or by their own statutes; those persons represent a private juridical 
person who are given this competence by their statutes. 

SOURCES: 

CROSS REFERENCES: 

C OMMENTARY ------

Gaetano Lo Castro 

1. The representation of juridical persons 

This canon regulates the representation ad extra of juridical per
sons, according to the manifestation of the will of those entities. That 
manifestation of will can refer to several fields of the law: it can be a mat
ter of contractual will or procedural will (cf. c. 1480 § 1), etc. 

It is important to remember in this respect, that in the Code the norm 
of c. 100 of the CJC/1917 has not been included, which went back to the 
golden period of classical canon law (cf. X I, 4 1 ,  1 and 3), according to 
which "personae morales sive collegiales sive non collegiales minoribus 
aequiparantur. "1 This norm imposed the submission of the activity of ju
ridical persons to preventive controls (authorizations) and successive 
controls (approvals), whose omission could lead to the annulment of the 
acts; controls that still today, even though they are no longer required as a 
general rule, can be made use of by particular and statutory norms. 

1. Cf. F.E. ADAMI, Ecclesia minoribus aequiparatur (Padova 1970); G. LEZIROLI, "Persona 
morale e persona fisica nel diritto canonico. Notazioni minime sul can. 100 § 3," in Studi in 
onore di PA. D'Avack, vol. II (Milan 1976), pp. 871-897; in particular, pp. 878ff. 

774 



Lo CASTRO Tit. VI. Ch. II. Juridical Persons c. 118 

2 .  Individuation of the representative 

The canon designates the subject, or rather, sets the rule, and the 
route that must be followed to individuate the subject that, acting in the 
name of and on behalf of the juridical person, manifests its will. 

For the public juridical person, it is necessary to resort to the gen
eral law (represented by the Code itself: cf. cc. 393 and 532 ,  for the dio
ceses and parishes), or particular (the constitutional law of a certain 
juridical person), or to the statutes sanctioned by the ecclesiastical au
thority. It is not stated that the representative must be designated by the 
constitutional norms of the public juridical person, or by those that sanc
tion the statutes if they happen to be different; and generally they will be. 

For the private juridical person, the representative will be desig
nated by the statutes. 

The individuation of the person that represents the entity and mani
fests its will to the exterior appears as a necessary requirement for the ap
proval of the statutes on the part of the competent ecclesiastical authority 
and, consequently, for the recognition itself of the juridical person. Other
wise, it is understood that, without the representative, i t  would be as 
though the public or private juridical person did not have a voice: it would 
find itself incapable of manifesting its will and of participating in the for
mation of a juridical relationship. 

3. Relationship between the representative and the represented 
entity 

The representative must act with respect to the will of the juridical 
person. Regarding this topic several points must be made, since the canon 
does not state specific norms. 

It can occur that the representative may not be only the organ of ex
ternal manifestation of the entity, but also an organ of formation of that 
will. Several cases can be conceived to that purpose: that the organ of the 
formation of the will of the juridical person might coincide completely 
with that of its external manifestation; or it might not coincide at all; or it 
could coincide in part because the formation of the will might be pro
duced though a complex procedure ( e.g., a collegial act), in which a plu
rality of subjects participate, but after the will is externally manifested by 
a representative that has participated in the formation of the wishes of the 
entity. 

In all these cases, even when the subject that represents the entity 
ad extra and manifests its will coincides with the organ of its formation, it 
is necessary always to distinguish the two instances, that of formation and 
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that of exteriorization of the will,2 and to assess its correct formation, pos
sible defects, and the consequent responsibilities. 

The limits of the activity of the representative come from various or
igins. 

In the first place, he cannot manifest a detrimental will of juridical 
norms, although authorized or ordered to do so by the organs of the gov
ernment of the juridical person, which forms its will. The observance of 
the norms of law constitutes a general limit on the action of the juridical 
person, such that any deliberation would be null, even having been 
adopted according to the ritual forms, which would tend to infringe on the 
law or exceed it (in that sense the following old saying must be under
stood: "persona iuridica delinquere non potest"). A lawful will would be 
imputable to the entity itself, which once recognized cannot do other than 
act according to the general and particular norms of law, 3 but an unlawful 
will would be imputable to the persons that, in their capacity as organ ( of 
formation of will) or as representative (for its external manifestation), 
have exceeded the limits imposed by those norms. But outside such cases 
of personal responsibility of those who are invested with organic func
tions in the juridical person (functions that can refer to the formation of 
the will of the entity or, in the proper case, to the control of correct forma
tion). The juridical person will only answer for acts executed by its order 
or in its name by the representative. 

Another limit is set by the constitutional norms of the juridical per
son (if it is public) and by its statutes (whether public or private). 

A last limit, finally, is constituted by the specific mandate of the de
ciding organs of the juridical person received by the representative. In this 
respect the most delicate problems are set forth, or can be set forth, re
garding the responsibility of the representative and of the represented ju
ridical person, toward the exterior and in their reciprocal relations. The 
Code does not state norms on this subject, but it can be said in general, 
that, on the basis of the principles that regulate the representation, not all 
that was done by the representative can be imputed to the juridical per
son, but only that which comports with the conferred mandate. It is well 
understood that the representative will answer before the juridical person 
for the acts carried out in the execution of its mandate on the basis of the 
general principles applicable to the case. 

2. Cf. H. HEIMERL-H . PREE , Kirchenrecht. Allgemeine Normen und Eherecht (Wien-New 
York 1983), p. 96. 

3. Cf. W. AYMANS-K. M◊RSDORF, Kanonisches Recht, b. I (Paderborn-Munich-Wien-Ztirich 
1991) , p. 323, which recognize, in turn, a full Delikifiihigkeit, based on the subjectivity of 
juridical persons, equivalent to that of physical persons. 
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1 19 

Tit. VI. Ch. II. Juridical Persons c. 119 

Ad actus collegiales quod attinet, nisi iure vel statutis 
aliud caveatur: 

1 ° si agatur de electionibus, id vim habet iuris, quod, 
praesente quidem maiore parte eorum qui convocari 
debent, placuerit parti absolute maiori eorum qui 
sunt praesentes; post duo inefficacia scrutinia, suf
fragatio fiat super duobus candidatis qui maiorem 
suffragiorum partem obtinuerint, vel, si sunt plures, 
super duobus aetate senioribus; post tertium scruti
nium, si paritas maneat, ille electus habeatur qui se
nior sit aetate; 

2° si agatur de aliis negotiis, id vim habet iuris, quod, 
praesente quidem maiore parte eorum qui convocari 
debent, placuerit parti absolute maiori eorum qui 
sunt praesentes; quod si post duo scrutinia suffragia 
aequalia fuerint, praeses suo voto paritatem diri
mere potest; 

3° quod autem omnes uti singulos tangit, ab omnibus 
approbari debet. 

In regard to collegial acts, unless the law or the statutes provide other
wise: 

1 ° in regard to elections, provided a majority of those who must be sum
moned are present, what is decided by an absolute majority of those 
present has the force of law. If there have been two inconclusive scru
tinies, a vote is to be taken between the two candidates with the 
greatest number of votes or, if there are more than two, between the 
two senior by age. After a third inconclusive scrutiny, that person is 
deemed elected who is senior by age; 

2° in regard to other matters, provided a majority of those who must be 
summoned are present, what is decided by an absolute majority of 
those present has the force of law. If the votes are equal after two 
scrutinies, the person presiding can break the tie with a casting vote; 

3° that which affects all as individuals must be approved by all. 

SOURCES: cc. 100 § 1, 180 § 1, 32 1, 329 § 3, 433 § 2, 526; SCR Litt. circ. ,  
9 mar. 1920 (AAS 12 [1920] 366); SCR Ind., 18 oct. 1928; SCR 
Ind. , 4 iul. 1929; SCR Ind. , 6 dee. 1940;  Pius PP. XII, Ap. 
Const. Vacantis Apostolicae Sedis, 8 dee. 1945 , 68 (AAS 38 
[ 1946] 87); Ioannes PP. XXIII, m. p .  Appropinquante Con
cilio, 6 aug. 1 962,  art. 39 (AAS 54 [ 1962] 624); Ioannes 
PP. XXIII, m. p. Summi Pontificis electio, 5 sep. 1962, XV 
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(AAS 54 [ 1962] 638-639); Seer. St. Normae, 13 sep. 1963, art. 
39; Seer. St. Reser. 8 dee.  1966, art. 24 (AAS 59 [ 1967] 99-
100); CPAC Reser. , 24 iun. 1969, art. 26 (AAS 61  [ 1969] 535); 
Paulus PP. VI, Ap. Const. Romano Pontifici eligendo, l oct. 
1975, 65 (AAS 67 [ 1975] 634) 

CROSS REFERENCES: 

COMMENTARY ------

Gaetano Lo Castro 

l .  The formation of the will of juridical persons 

The Code is silent regarding the formation of the will of juridical per
sons, with the single exception represented by this canon, which regulates 
the specific case of the formation of the so-called collegial will. 

The regulations concern, therefore, only those collective (universi
tates personarum) collegial entities or the foundations (universitates re
rum) ruled by a college (see commentary on c. 1 15), independent of their 
public or private nature. 

On the subject of collegial acts, the canon distinguishes two cases. 

a) Electoral collegial acts 

The first case occurs when the object of the collegial act is an elec
tion (necessarily being understood as organs that form a part of the juridi
cal person) . In such case, the procedure for formation of the act must 
follow the following rules: 

1 °) The majority of those who have a right to participate must partici
pate. In that regard problems could arise ,  both for the individuation of 
those who have a right-which will have to be left to the constitutional law 
of the juridical person and its statutes-and for their lawful convocation 
(note that not summoning one who has a right to participate represents, ac
cording to general principles, an incurable defect of procedure, unless the 
interested party presents himself to take part in it, cf. c. 166 § 2). 

2°) In the first two ballots, the one who obtains an absolute majority 
(50% + 1) of the votes of those present at the electoral procedure will be 
elected (which can coincide with the voters or not, in case there were ab
stentions). 

3°) If the election has not occurred in the first two ballots, a third tie
breaking vote will be had between the two candidates getting the most 
votes (meaning: the most votes in the second round of voting). If more 

778 



Lo CASTRO Tit. VI. Ch. II. Juridical Persons c. 119 

than two persons have obtained in the second round of voting the same 
number of votes, the breaking of the tie will be between the two oldest 
persons, and the one who receives the majority will be elected. The canon 
does not specify whether this case requires an absolute majority ( of those 
present) or whether a relative majority is enough, which caused doubts 
and uncertainties in the doctrine. 1 These doubts and uncertainties have 
been eliminated by an authentic interpretation of the Code of June 29, 
1990,2 according to which a relative majority is sufficient for the third 
scrutiny.3 

4 °) If neither of the two candidates that compete in the tie-breaker 
achieves a maj ority in the third scrutiny, not even a relative majority
which will be able to occur only if there is again a parity of votes-the 
election will conclude in any case in the fourth scrutiny, in which, either a 
majority will be had (and therefore the one who receives the most votes 
will be elected) or the tie will persist, in which case the oldest candidate 
will be elected. 

b) Collegial acts distinct from electoral acts 

The second case encompasses all the remaining collegial delibera
tions, relative to the distinguishing acts of the elections, always subject to 
the requirement of a majority for any collegial act. 

The procedure in those cases, reproduces, with regard to the first 
scrutiny, the provisions for elections (presence of the majority of those 
entitled to vote, a decision adopted by the absolute majority of those 
present). The norm establishes that if, after two ballots ("post duo scru
tinia"), the votes are equal, the vote of the president decides. This provi
sion must be interpreted in the sense that, in the second ballot, it can be 
enough so that the collegial decision is given even by the relative majority 
of those present (not of the voters; think simply of the case of there being 
abstentions), and that only in the case of a tie is the decision left to the 
vote of the president (who, of course, can concur in the voting to the for
mation of that tie). 

2. The modifications of this matter regarding the CIC/191 7 

Regarding the formation of the collegial will there have been notable 
modifications with respect to the CJC/19 17 (cc. 101 § §  1 and 2), especially 
regarding the determination of a majority. 

1. Cf. V. DE PAOLIS, in Il diritto nel mistero della Chiesa, vol. I, 2• ed. (Rome 1986), p. 356; 
T.I. JIMENEZ URRESTI, commentary on c. 119, in Salamanca Com. 

2. AAS 82 (1990), pp. 120ff. 
3. Cf. J. CANOSA, "La maggioranza richiesta nell'elezione canonica," in Ius Ecclesiae 3 

(1991), pp. 367-374. 

779 



c. 119 Bk. I. General Norms Lo CASTRO 

Without getting into details (for which the already cited doctrine can 
be consulted), it seems that the legislator of the present Code has had a 
dual preoccupation in reforming these regulations: in the first place, the 
collegial acts must be to the extent possible an expression of a significant 
majority of the juridical person, such that its collegial dimension remains 
safeguarded (which, after all, is the most secure method of guaranteeing 
collective responsibility in the management of the entity); secondly, the 
aspiration of that collegial dimension must not hinder the activity of the 
entity for more than a reasonable time. It can be said that the legislator 
knew how to find a precise balance between those counterposed require
ments. 

3. The rule "quad omnes, uti singulos, tangit " 

The third paragraph of the canon reproduces a norm already con
tained in the CIC/1917 (c. 101 § 1 , 2°) ,  and taken, with a slight, but mean
ingful, addition of the regula XXIX of the Liber VI of Boniface VIII (which 
is based on even older juridical traditions). 

Regarding the regula of Liber VI ("quod omnes tangit debet ab omni
bus approbari") ,  the norm sanctioned both in the CIC/ 19 1 7 and the 
present Code adds the important restrictive clause "uti singulos." In Liber 
VI the rule had, therefore, a broader and more general scope than that pro
vided for by the modern law. 

In reality the rule was understood, with an interpretation of surpass
ing importance for the constitutional customs of modern states, in the 
sense that everyone belonging to a community must take part in the delib
erations concerning it (in this area we encounter the universal suffrage 
and the majority principle). Likewise it assumed a procedural meaning: all 
interested parties must be summoned to justice. 

But today (since the CIC/19 17) that rule presents, precisely because 
of the introduction of the clause "uti singuli, "  a more restrictive meaning 
(that was not absent, otherwise, in the former law, where it was added to 
the other meanings that we have just mentioned). It constitutes a limit on 
the deliberations of the majority, since it is intended to state the rights of 
each one of the members of the community. It could also be said that the 
existence of those rights is by itself a limit on the deliberations of the ma
jority. 

Two aspects must still be clarified: 

First of all, the limit does not affect the validity of the decision of the 
collegial majority (that validity is tied to respecting for the formal require
ments necessary for their position), but rather its efficacy. The decision, if 
it is valid from the formal point of view, will produce its effects for all the 
aspects that do not refer to the rights of individuals. The approval by all 
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and each of those concerned by the decision can be understood, there
fore, according to what has been proposed, as a conditio iuris for the effi
cacy of the decision. 4 

In the second place, the rights of the individual persons protected by 
the norm must be related to their participation in the college, or derivative 
from such norm. The rights pertaining to them independent of their be
longing to the college are protected as such by the law, pursuant to gen
eral principles, and could not be diminished in any case by collegial 
decisions (if the norm were stated for this last case, it would be com
pletely superfluous). 

Finally, it must be added, that not even a unanimous collegial deci
sion (adopted with the approval of the interested party) could have a bear
ing on a right afforded to a subject as indispensable, or regarding a power 
that has been granted by the law and that cannot be renounced. Moreover, 
in such case, inefficacy should not be spoken of anymore, but of the genu
ine and proper invalidity of that deliberation, for its irremediable conflict 
with imperative norms of the fundamental legal system. 

4. Cf. 0. GIACCHI, "La regola 'quod omnes tangit' nel diritto canonico (can. 101 § 1, no. 2 
C.J.C.)," in Studi in onore di V. Del Giudice, vol. I (Milan 1953), p. 352; also cf. E. REGATILLO, 
"Quod omnes tangit," in Sal terrae 45 (1957), pp. 636ff. 
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§ 1.  Persona iuridica natura sua perpetua est; extingui
tur tamen si a competenti auctoritate legitime sup
prima tur aut per centum annorum spatium agere 
desierit ; persona iuridica privata insuper extingui
tur, si ipsa consociatio ad normam statutorum dissol
vatur, aut si, de iudicio auctoritatis competentis, 
ipsa fundatio ad normam statutorum esse desierit. 

§ 2 .  Si vel unum ex personae iuridicae collegialis mem
bris supersit, et personarum universitas secundum 
statuta esse non desierit, exercitium omnium iurium 
universitatis illi membro competit. 

§ 1 .  A juridical person is by its nature perpetual. It ceases to exist, how
ever, if it is lawfully suppressed by the competent authority, or if it 
has been inactive for a hundred years. A private juridical person also 
ceases to exist if the association itself is dissolved in accordance with 
the statutes, or if, in the judgement of the competent authority, the 
foundation itself has, in accordance with the statutes, ceased to exist. 

§ 2. If even a single member of a collegial juridical person survives, and 
the aggregate of persons has not, according to the statutes, ceased to 
exist, the exercise of all the rights of the aggregate devolves upon 
that member. 

SOURCES: § 1: c. 102 § l; ES I, 34 § 1 
§ 2: C. 102 § 2 

CROSS REFERENCES: c. 123 

COMMENTARY ------

Gaetano Lo Castro 

1 .  Duration of the juridical person 

The present canon provides that the juridical person, by its nature, is 
perpetual. But the juridical person does not have a "nature" of its own. As 
an artificial subject created by the law, it has the nature that law attributes 
to it. By "its nature" must be understood in the sense that, being a center 
of rights and duties that transcend physical persons, the juridical person 
as such is not tied to the life of physical persons. 
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2. Extinction of the juridical person 

The juridical person ceases to exist in the circumstances provided by 
the law. In this canon, the present Code provided for only the cases of ex
tinction related to the will of the authority-manifested by the appropriate 
individual act (for the case of a single entity) or general (for the categories 
of entities or even for all the entities)-or by events subject to that will. 

Two of those cases concern all juridical persons: a) lawful suppres
sion on the part of the competent authority; and b) the lapse of its activity 
for one-hundred years. 

Another two cases, although not determined in regard to their con
tent, specifically concern private juridical persons. These are extin
guished: c) in the cases provided for in the statutes, if they are entities of a 
corporate or associative nature; and d) likewise in the cases provided for 
by the statutes, if they are entities of a foundational or institutional nature, 
but after verification on the part of the competent authority ( on the need 
for that verification is based the difference with the prior case). 

Except in case a) (suppression: see below, no. 3) , in the remaining 
cases, the juridical person ceases ipso iure; rather, the personality is extin
guished by virtue of normative or statutory regulations that tie that extinc
tion to the verification of a certain fact or act. This fact can be the passage 
of time tied to the inactivity of the entity, and likewise by any other fact or 
act provided for by the statutes. Therefore, even if the statutes were to pro
vide for the extinction of the juridical person by the will of the members, 
the cause of the cessation of the entity would not have to situate it in that 
will, but always in the will of the legislator, who would have attributed to 
those facts or acts the power of causing the desired effect. This conclusion 
is required by the formal conception of the juridical person incorporated 
by the Code in the same way that the power of giving life to new subjects in 
law is afforded to the legislator, through the instrument of the juridical per
son; and only to him does it grant the power to take it away, by means of 
specific extinctive procedures or by means of dispositions that certain 
events attribute extinctive force for the personality. 

The judgment of the competent authority, of which the last part of 
§ 1 speaks, intended to confirm whether there has occurred in the founda
tion one of the cases of extinction provided for by the statutes, is of a 
merely verifying nature. In this case the juridical person is extinguished by 
the will of the legislator, upon the occurrence of the event contemplated 
or on fulfillment of the prescribed actions. 

It remains to be asked if there can be other cases of extinction of the 
juridical person, besides those enunciated in the canon. In particular, we 
must ask ourselves if a consociatio privata, recognized as a juridical per
son, can cease to exist on voluntary dissolution by the members, not pro
vided for in the statutes; if the entities of a foundational nature cease in 
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the case where their intended end fails or ceases to exist, or when their 
goal has been achieved, or when it become useless or superfluous (multi
ple cases can be formed), or it is simply impossible (e.g., because of the 
loss of patrimony). The comments expounded above are valid for this 
case: given the formal nature of personality embraced by the legislator, all 
these facts or acts, if they are not provided for by appropriate legislative 
or statutory dispositions, do not possess by themselves the power of caus
ing the extinguishing of juridical personality. Since such personality is 
conferred by the authority, it can be taken away only by the same author
ity, either by means of an immediate and particular decision, or by means 
of a mediated provision. The declaration of dissolution by the members, 
the extinction of the entity, etc., (according to the cases formulated prior) 
constitute only a pretext for the suppressive act of personality on the part 
of competent authority. 

3. In particular: the suppression of the juridical personality by an 
act of authority 

It is necessary to remember that the competent authority for the sup
pression of the entity is, as a general rule, the same that granted the juridi
cal person; but not always. There can be, for example, the case of an 
institute of consecrated life erected by the diocesan bishop ( c. 579), 
which, by explicit normative provision, can be suppressed only by the 
Holy See (c. 584). It could be said, therefore, that the power of suppres
sion is more restricted than that of creation of the juridical person. 

The act of the authority must be lawful, that is, in conformance with 
law (as long as it deals with acts of an administrative nature). It might not 
be lawful for formal reasons (e.g., if a juridical person instituted by means 
of a law intended to extinguish itself), or for substantial reasons (for being 
inactive, or for coming from a non-competent authority, or for having been 
adopted by surpassing the powers proper of the authority that acted). In 
opposing such an unlawful act, recourse can be had to the means of pro
tection, administrative and judicial, provided for by the law. 

But the extinction of the juridical person, the revocation of its per
sonality, could be disposed of also by means of a law, or an equivalent act. 
In such case, the only limit is the "rationality" (in the canonical sense) of 
the disposition. 

4. Reduction of the universitas personarum to one single person 

Paragraph 2 contemplates the case of a universitas personarum 
(which, to be able to be constituted, must have at least three people: cf. 
c. 115 § 2), which is reduced to a single person. As formulated in first part, 
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the norm only seems to contemplate collegial juridical persons of an asso
ciative nature, and not non-collegial juridical persons of an associative na
ture (see commentary on c . 1 15: the classification of "collegial" does not 
indicate the structure of the juridical person, but the method by which its 
will is formed).  

The case provided for in the present Code seems, then, more re
stricted than the case regulated by the CIC/1917 (c.  102 § 2). Essentially, 
the latter took into consideration-as does, on the other hand, the present 
canon-the case of the reduction to a single member of a collegial person 
(moral) ; but within the meaning of the CIC/1917  that concept encom
passed all the persons that today are denominated universitates person
arum, that act in a collegial or non-collegial form. 

Thus the norm provides that, either the collegial juridical person 
( within the meaning of the present Code) is extinguished, if so provided in 
the statutes, or the exercise of its rights ( and therefore the determination 
to act) can be accomplished by the act of the surviving member. In other 
words: the juridical person cannot act in a collegial manner, because there 
is no longer a college (therefore, it ceases to exist as a "collegial" juridical 
person), but survives as a "juridical person . "  Thus, it is a matter of a dispo
sition that is concerned with preserving the life of the juridical person, 
though it may have become less than its original connotation. 

Moreover, the canon wanted to specify something that should have 
been considered implicit in the norm of the CIC/1917, namely: that upon 
the only remaining member fall the rights-note well: "all rights"-of the 
universitas (the abrogated c . 102 § 2 CIC/1917 spoke , perhaps with less 
propriety, about the rights of the members of the universitas, but there 
could not have arisen serious doubts about the fact that it was a question 
of rights that pertains to the universitas). 

Still it remains fitting to ask what rule must be applied in the case
which we have considered above as foreign to the text of the present 
norm-of a juridical person of an associative foundation but non-collegial 
(universitas personarum non collegialis). In particular it is necessary to 
ask whether, since likewise that kind of universitates must be formed by 
at least three people , it will remain in force if reduced to a single member. 
The response, keeping in mind the formal idea of personality incorporated 
by the Code , cannot be other than affirmative ; but w ith one difference 
with respect to the case considered by the norm: the only remaining mem
ber will be able to act in the name of the universitas or not, according to 
whether he possesses or does not possess the requirement to be able to 
determine the action of the juridical person. In case the members to whom 
it was reserved have disappeared, by virtue of the requirements they per
sonally met, the determination of societal action, the juridical person will 
no longer be able to act, and will remain in a state of inactivity (a premise 
for a legitimate terminating act on the part of the authority, or if it lasts for 
one hundred years, for the extinguishing cause provided for in the prior 
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paragraph); and will or not be able, according to statutory provisions, to 
be reintegrated into the personal foundation to recommence its function
ing and action. 

Finally, regarding the rights of the universitas that are concentrated 
in the remaining member, it must be understood that duties also fall to 
him: for that reason the member in question not only will be able to judi
cially sue, for example, but also be sued, as established-in a different 
context-in old Roman law (from which the canonical provision is de
rived), which states "si universitas ad unum redit, magis admittitur posse 
eum convenire et conveniri, cum ius omnium in unum recciderit et stet 
nomen universitatis" (D. 3, 4, 7, 2). 
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Si universitates sive personarum sive rerum, quae sunt 
personae iuridicae publicae, ita coniungantur ut ex iis
dem una constituatur universitas personalitate iuridica 
et ipsa pollens, nova haec persona iuridica bona iuraque 
patrimonialia prioribus propria obtinet atque onera sus
cipit, quibus eaedem gravabantur ;  ad de stinationem 
autem praesertim bonorum et ad onerum adimpletionem 
quod attinet, fundatorum oblatorumque voluntas atque 
iura quaesita salva esse debent. 

When aggregates of persons or of things which are public juridical per
sons are so amalgamated that one aggregate, itself with a juridical person
ality, is formed, this new juridical person obtains the patrimonial goods 
and rights which belonged to the previous aggregates; it also accepts the 
liabilities of the previous aggregates. In what concerns particularly the ar
rangements for the goods and the discharge of obligations, the wishes of 
the founders and benefactors, and any acquired rights, must be safe
guarded. 

SOURCES: 

CROSS REFERENCES: 

C OMMENTARY ------

Gaetano Lo Castro 

In this canon and the following several cases are considered regard
ing the suppression and constitution of public juridical persons by means 
of the merger of several juridical persons or the division of one juridical 
person. 

1. Transformation of juridical persons 

The cases contemplated in this canon and in c. 122 are the only ones 
provided for in the Code regarding the transformation of juridical persons. 
It concerns, on the other hand, transformations in an improper sense; in 
fact, the fusion ( c. 121) or division ( c. 122) of juridical persons, forms as
sumptions about the extinction of juridical persons, rather than transfor
mation. 
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The Code does not establish any other provision regarding transfor
mations in a proper sense. But nevertheless, they constitute a diffuse phe
nomenon:  there can be transformations in the nature and in the 
classification of a juridical person ( one entity is transformed from founda
tional to associative, or vice versa: or from a private juridical person to a 
public one, and the inverse case can also be established); there can be 
modifications in the statutes, either relative to the end, to the organs of 
governance and of representation, to its locations, etc. 

All these modifications, and others that could be thought of, since 
they concern the manner of acting and being of juridical persons, shall be 
submitted for approval to the competent ecclesiastical authority (which 
will be, as a general rule, the one that has erected them or accorded them 
juridical personality). When it happens, approval of a modification will be 
implied in the cases in which it can occur (which are those of public juridi
cal persons) on the initiative and will of the proper ecclesiastical authority. 

2. Merger of public juridical persons 

In the case-which represents the only case provided for by the 
canon-a merger of public juridical persons (both on the personal level 
and the patrimonial level), we are in the presence of a single act (that of 
merger) with a dual object: the extinction of the juridical persons that must 
be merged and the constitution in their place of a new juridical person, 
which will also have a public nature. The same result could be reached also 
by means of a dual act (the first one being extinction; the second, constitu
tion). Therefore the provision of this canon seeks to achieve an economy 
of procedure. 

Regarding the property, rights, and obligations that devolve to the 
public juridical person that results from the merger, the canon provides 
that the new juridical person assumes all the goods and rights of the jurid
ical persons to which it succeeds, or the obligations that encumbers them. 
In particular, it provides that the rights acquired by third parties and the 
wishes of the founders and benefactors must be safeguarded regarding 
the disposition of the goods and the fulfillment of the obligations. 

It should be noted that the norm (nonexistent in the CJC/1917) ,  
though contemplating only public juridical persons, speaks of the wishes 
of the founders. We know that public juridical persons can be constituted 
by ecclesiastical authority. But here the case is implicitly considered (in 
the commentary on c. 1 16 under other aspects) of the phenomena of 
transformation of entities which, being originally private (and therefore 
lending ample room to the wishes of the founders), can be converted into 
public phenomena; and being originally associative, can be converted into 
institutional phenomena. 
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The limits imposed by the canon on the decision to undertake a 
merger are legal limits, which the ecclesiastical authority is obliged to re
spect, if the operation is to be presented as a merger of entities. Other
wise, the authority shall proceed to the adoption of a dual measure: the 
extinction of the preceding juridical persons, with the consequent cancel
lation of all their rights and obligations, and with the consequent liquida
t ion of  their patrimony,  pursuant to c. 123;  and afterwards ,  the 
constitution of a new public juridical person that will receive nothing from 
the extinguished juridical persons. The formal lawfulness of these mea
sures cannot be doubted. But, nevertheless, especially if they are adopted 
by virtue of executive authority, the control of their lawfulness is possible 
through the usual administrative and judicial procedures, especially to 
verify that acquired rights are not damaged, by substantially evading or 
eluding the law. 

3. Merger of private juridical persons 

It is fitting to ask whether the merger of two ( or more) private juridi
cal persons or of a private juridical person with a public juridical person is 
possible. 

There are no reasons to deny that possibility. 1 If the individual per
sons can constitute an entity ex nova, to which afterwards will be attrib
uted private juridical personality (formal recognition i s  always the 
competency of the ecclesiastical authority), likewise they can obtain the 
same result through the union or merger of the entities already existing, 
even though the operation cannot be accomplished without the participa
tion of the competent ecclesiastical authority. Such authority will be 
called on to approve the merger, providing the extinction of the preexist
ing juridical persons and the recognition of the new juridical person (there 
is greater reason for this necessary participation if the merger were to af
fect public and private juridical persons, with the constitution of a new 
public juridical person). 

The norms dictated by this canon and the principles that govern the 
exercise of private autonomy will be applied to the merger of private jurid
ical persons: the rights of third parties must be respected and obligations 
must be fulfilled; commitments already made cannot be avoided by means 
of the merger. 

1. W. AYMANS AND K. M◊RSDORF admit it (Kanonisches Recht, b. I (Paderbom-Munich
Wien-Ziirich 1991) ,  p. 324) , but while maintaining that in the case of a fusion of mixed 
entities (public and private), it can only come about as a result of the elevation of the private 
juridical person to a public one. It is useful to note, however, that, being a fusion, the new 
juridical person, result of an act of the authority, therefore in no way prevents, in line with 
principles, this from creating a private juridical person. 
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In relation to merger of private juridical persons, the last part of the 
canon which concerns the preservation of the destination of goods, the ful
fillment of obligations, the will of the founders and benefactors, must be 
considered less binding. It appears here that the legislator might have 
wanted to safeguard, in the face of an intervention of the ecclesiastical au
thority, the aspects or interests of a private nature that can be found 
present also in a public juridical person. But when the merger concerns pri
vate juridical persons, the individuals themselves will watch out for their 
interests. At the same time, the danger of a corruption of justice on the part 
of the ecclesiastical authority is, in those cases, null and completely mar
ginal (see commentary on c. 122, no. 2). 

How is it that the legislator has not concerned himself with regulat
ing the phenomenon of merger nor, in the following canon (see commen
tary), with the division of private juridical persons? 

The preparatory work on the Code casts no light on the matter. When 
the Coetus studii "de personis physicis et iuridicis" (sess. X, November 
13-17, 1972) had to discuss the problem of the merger or conjunction of 
communities that had juridical personality, to the observation that in the 
proposed canon only public personality was spoken of, it was stated that 
"si non publica, regitur statutis. "2 Thus, the problem was ended with an 
insufficient annotation, since the statutes can not foresee the case of 
merger (or of division), and in fact, generally they will not contemplate it. 
In such a case, it will be necessary to find the applicable norms outside 
the statutes. 

The truth is that, once the private juridical personality is admitted 
along the lines of principles, both for the advisability of granting greater 
room to private autonomy in the canonical order (motive of promotion), 
and for the necessity of prote cting the institutional authority of the 
Church in the face of elections and activities of which it is not directly re
sponsible (motive of protection), the legislator and juridical science itself 
have continued thinking of the phenomenon of juridical persons in a pre
dominantly public view, which prevailed during the time the CJC/1917 was 
in effect. 

2. Cf. Comm. 22 (1990), p. 129. In the doctrine, W. Aymans and K. Morsdorf tend toward 
that solution Kanonisches Recht, cit., p. 324. 
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Tit. VI. Ch. II. Juridical Persons c. 122 

Si universitas, quae gaudet personalitate iuridica pu
blica, ita dividatur ut aut illius pars alii personae iuridi
cae uniatur aut ex parte dismembrata distincta persona 
iuridica publica erigatur, auctoritas ecclesiastica, cui di
visio competat, curare debet per se vel per exsecutorem, 
servatis quidem in primis tum fundatorum ac oblatorum 
voluntate tum iuribus quaesitis tum probatis statutis: 

1 ° ut communia, quae dividi possunt, bona atque iura 
patrimonialia necnon aes alienum aliaque onera divi
dantur inter personas iuridicas, de quibus agitur, de
bita cum prop ortione ex aequo et bono , ratione 
habita omnium adiunctorum et necessitatum utrius
que; 

2° ut usus et ususfructus communium bonorum, quae 
divisioni obnoxia non sunt, utrique personae iuridi
cae cedant, oneraque iisdem propria utrique impo
nantur, servata item debita proportione ex aequo et 
bono definienda. 

When an aggregate which is a public juridical person is divided in such a 
way that part of it is joined to another juridical person, or a distinct public 
juridical person is established from one part of it, the first obligation is to 
observe the wishes of the founders and benefactors, the demands of ac
quired rights and the requirements of the approved statutes. Then the 
competent ecclesiastical authority, either personally or through an execu
tor, is to ensure: 

1 ° that the divisible common patrimonial goods and rights, the monies 
owed and the other liabilities, are divided between the juridical per
sons in question in due proportion, in a fashion which is equitable 
and right, taking account of all the circumstances and needs of both; 

2° that the use and enjoyment of the common goods which cannot be di
vided, be given to each juridical person, and also that the liabilities 
which are proper to each are the responsibility of each, in due pro
portion, in a fashion which is equitable and right. 

SOURCES: c. 1500; SCCouncil Resol., 16 iul. 1932 (AAS 25 [ 1933] 470-
472) 

CROSS REFERENCES: 
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C OMMENTARY -------

Gaetano Lo Castro 

l .  Division of public juridical persons 

In the CJC/1917 the canon relative to the division of juridical persons 
( c. 1500) was contained in book III, De rebus, under the title "De bonis ec
clesiasticis adquirendis." Presently the norm, transferred to the chapter on 
juridical persons for a better connection of the subject, contemplates not 
just any division, but only that of public juridical persons (both consti
tuted in universitates personarum or in universitates rerum). 

The canon provides for two cases of division and contains a dual 
provision relative to goods. 

The first case of division occurs when the separated part of a public 
juridical person is joined to another public juridical person that is already 
constituted. In this case the numbers of existing juridical persons will not 
increase, but only change in composition. 

The second case occurs when the separated part represents the sub
strate for the constitution of a new public juridical person. Here we will 
have a new subject in law in the system. 

In both cases the competent ecclesiastical authority to carry out the 
division (which generally will be the same one that can constitute juridical 
persons resulting from the action) shall, before all, respect acquired 
rights, the will of the founders and benefactors and whatever might be 
provided in the approved statutes (meaning that in case they provide 
something regarding division and transformation of the entity and incor
poration of another entity; but the ecclesiastical authority is free to predis
pose an appropriate regimen, different from the preexisting one, for the 
new entity that must flow from the division). 

The ecclesiastical authority shall, moreover, provide-by itself or by 
giving a mandate to a curator-so that the division of the goods, rights, 
and duties of the divided entity is realized with respect to a dual norma
tive provision: 

a) If it is a matter of commonly divisible patrimonial goods and rights 
(that is to say, those which otherwise cannot be assigned to either entity, as 
will happen with a parochial church, in the case of the division of one par
ish), of debts, and other obligations, they must be divided between the ju
ridical persons concerned by the procedure of division, in due proportion 
to each entity and in an equitable manner (ex aequo et bona), keeping in 
mind the circumstances and needs of both. 
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The norm, from looking at the way it is formulated, has sought to 
leave broad margins for evaluation to the ecclesiastical authority, without 
tying it to mechanical criteria of partition, connected to predetermined pa
rameters, which with the zeal to eliminate the danger of arbitrariness and 
favoritism on the part of the authority would have ended up being unjust 
in practice. That does not mean the discretion that must guide the ecclesi
astical authority, the sense of balance and equity that is asked of it, should 
be understood as complete discretion, so that the adopted decision may 
not be submitted to a superior control (as long as that is acceptable ac
cording to the norms of procedure), precisely in relation to the same as
pect of equity sanctioned by the norm, which, in practice, is considered in 
multiple ways. 

b) If it deals with common goods not subject to division (because 
they are indivisible, or because it is considered opportune and advisable 
not to divide them, likewise so as not to fractionalize or diminish their 
value), the use and usufruct by one party and the obligations of the other 
correspond to both juridical persons or fall to them, always with respect 
to the due proportion, which has to be determined with an equitable crite
rion in the same manner of the prior case. 

2. Division of private juridical persons 

It is fitting to ask, finally, as in the case of a merger (see commentary 
on c. 121), if the division of private juridical persons is possible and, in 
case of an affirmative answer, what regimen is applied. 

Once the faculty of constituting private juridical persons is afforded, 
there is no reason to deny the possibility of dividing them. In the end, the 
division is resolved either in the attribution of a new dimension to juridi
cal persons already constituted (separation of one part of a juridical per
son to be incorporated into another), or in the creation of a new juridical 
person ( especially, respecting the common case of constitution ex novo, 
from which the created juridical person will be formed by a foundation 
that already formed a part of the other juridical person). We encounter a 
phenomenon that is inscribed, with its peculiarities, in the whole of the 
regimen delineated by the legislator on the subject of juridical persons. 

The norms regarding the division of public juridical persons dictated 
in this canon are concerned especially with fixing the limits for a correct 
exercise of power of ecclesiastical authority. Thus, there is no reason to 
apply them without discernment of the division of private juridical per
sons, which will occur with respect to the principles that govern the exer
cise of private autonomy. The considerations formulated regarding 
mergers are also valid in this case. 
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Extincta persona iuridica publica, destinatio eiusdem bo
norum iuriumque patrimonialium itemque onerum regi
tur iure et statutis, quae, si sileant, obveniunt personae 
iuridicae immediate superiori, salvis semper fundatorum 
vel oblatorum voluntate necnon iuribus quaesitis; ex
tincta persona iuridica privata, eiusdem bonorum et one
rum destinatio statutis regitur. 

On the extinction of a public juridical person, the destination of its goods 
and patrimonial rights as also of its obligations is ruled by law and the 
statutes. If the statutes do not deal with the matter, the goods and the pat
rimonial rights go to the next higher juridical person, always with due re
gard for the wishes of the founders and benefactors and for acquired 
rights. On the extinction of a private juridical person, the destination of its 
goods and obligations is governed by its own statutes. 

SOURCES: c. 1501  

CROSS REFERENCES: 

C OMMENTARY ------

Gaetano Lo Castro 

Destination of the goods of an extinct juridical person 

The goods of an extinct juridical person, its patrimonial rights and 
the obligations that encumber it cannot remain without an owner due to 
the extinction. The disappearance of the subject does not make its patri
mony disappear, likewise for the rights and duties that make it up or en
cumber it. All these must pass, as in the case of the death of a physical 
person, to another subject. 

Upon dictating suitable provisions to regulate the allocation of the 
patrimony of an extinct juridical person, the norm excepts, in every case, 
acquired rights (which, strictly speaking, would have been included in the 
"charges" that fall to the juridical person) and the will of the founders and 
benefactors. This will goes beyond the existence of the juridical person; 
but here is only that which is relative to goods that are bestowed: this is 
clear for "benefactors," and it should be also regarding "founders," whose 
will, to the extent it does not concern goods possibly contributed by them 
to the juridical person, even though set out in the statutes, is diminished 
upon the extinguishing of such person. It is, in other words, a matter of a 
will that concerns goods that are given, and remains connected to them to 
determine and condition their fate. 
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Afterwards, the norm distinguishes public juridical persons from pri
vate juridical persons, and does not just indicate the criteria for the alloca
tion of the patrimony and the attendant rights and duties, but the places 
(normative sources) where those criteria should be sought. For public ju
ridical persons, those places are the law and the statutes; for private jurid
ical persons, only the statutes are relevant. 

In case neither law nor statutes say anything about the allocation of 
the patrimony of the extinct public juridical person, such patrimony 
passes to the immediately superior public juridical person. Who the imme
diately superior juridical person might be for each public juridical person, 
is a matter that will have to be decided case by case, according to the 
norms that regulate the ecclesiastical organization. Note that the goods 
will go not to the superior body to which the extinct juridical person is 
subordinate (e.g., the bishop, in the case of a parish), but to the juridical 
person presided over by the superior body (in the cited example, the dio
cese). 

In the Code several norms occur that indicate the body that can 
make provisions regarding the allocation of the goods of juridical persons. 
Thus, c. 584, which reserves to the Holy See the dissolution of an institute 
of consecrated life constituted by the bishop, and the consequent alloca
tion of its temporal goods. 

In the case of the extinction of a private juridical person, the canon 
does not provide for the case of the statutes' reticence concerning the des
tination of its goods. We think that, by way of an analogous interpretation, 
the criterion set for the extinction of public juridical persons should be 
applied: the goods will pass to the immediately superior juridical person. 
But, since here we are outside the framework of the ecclesiastical organi
zation, it may not be feasible to identify that superior juridical person, and 
therefore the silence of the canon is understandable. 

Therefore, when the ecclesiastical authority is called upon to ap
prove the statutes of a private juridical person, pursuant to c. 1 17, it 
should always confirm that they provide for the destination of patrimony 
in case of extinction. If the statutes were to establish nothing in this re
gard, the ecclesiastical authority should return them to the interested par
ties, before their approval , so that they be completed and perfected on 
that point. 
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TITULUS VII 

De actibus iuridicis 

TITLE VII 

Juridical Acts 

THERIAULT 

------- INTRODUCTION ------

Michel Theriault (t) 

Although many elements of the canonical order come directly from 
Roman law, the concept of juridical act is not among them. The Romans 
did not give us a definition of juridical act as such. However, some of the 
notions that form part of our corpus of knowledge on the juridical act do 
come from Roman law. We have only to think of the influence of fear on 
the significance given to consent "quod metus causa gestum erit ratum 
non habebo". Of course, a notion like that postulates the necessary inte
gral parts of one's juridical activities: will, the act itself, the legal frame
work and the juridical effect. 

The concept of juridical act originates in the natural-law philosophy 
of 18th-century Germany, but what is primary in that concept is the individ
ual will to create a juridical relationship through the act. Afterwards, 
historicists like Friedrich Carl von Savigny incorporated the notion of ju
ridical act into their ideology, in that individual will is necessary for the 
creation of juridical effects. Further on, the 19th-century pandectists de
veloped a definition of negotium juridicum as "an expression of individ
ual will intending to bring about a juridical effect." 1 The concept was 
extended to the state and to public authority, and the "will," as regards 
these acts, was that of the legislator or of the administration. One speaks 
of negotium juridicum in Germany (Rechtsgeschaft), negocio juridico in 
Spain and of negozio giuridico in Italy, but of acte juridique (juridical 
act) in France. The CJC/1917 and the CIC chose to use actus juridicus be
cause this expression can be applied as much to a private juridical act as 
to a public one. 2 

1. Cf. M. HUGHES, "A New Title in the Code: On Juridical Acts," in Studia canonica, 14 
(1980), pp. 396-397. 

2. Cf. 0. ROBLEDA, "De conceptu actus iuridici," in Periodica de re morali, canonica, 
liturgica, 51 (1962), pp. 414-418. 
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Though it is not easy to define what a juridical act is in canon law be
cause of its numerous component elements, each one of which demands 
nuance, it is not an impossible endeavor. Indeed, G. Michiels, the most im
portant twentieth century commentator on the general norms of canon 
law, uses the following formula: a juridical act is the "actus humanus so
cialis legitime positus et declaratus, cui a lege ideo et eatenus eff ectus ju
ridicus determinatus agnoscitur, quia et quatenus effectus ille ab agente 
intenditur" -a "social human act performed and expressed in a legitimate 
way, to which the law recognizes a specific juridical effect, inasmuch as 
the effect is willed by the agent. "3 It must be added that Michiels does not 
interpret his definition regarding juridical effects in a literal way. For him, 
the effect does not have to be the primary reason of the act performed by 
the agent. It is sufficient that the agent should want the act to have some 
practical consequence. It is the law that grants a specific juridical effect to 
the act. 

One speaks of a human act, which supposes that i t  is an act per
formed through an act of the agent's will, i.e., an act chosen deliberately 
and freely by that agent. A human act is in contrast to the act of someone 
who is not sui compos or that of someone who has not attained what is 
conventionally called the age of reason, because the person does not have 
the capacity or the adequate psychological or emotional maturity to delib
erate sufficiently, taking into account the importance of the act. A human 
act can also be contrasted with an act performed "as a result of force im
posed from the outside" or "as a result of fear" ( c. 125), according to the de
gree established by the law. 

The acts must be social, i.e., part and parcel of the agent's relation
ship with what is outside himself. Therefore, the act is necessarily exter
nal to the agent but coming from him. A purely internal act (thinking, 
willing) cannot, by definition, be a juridical act. In this context, only the 
expression of that will or that thought can be a juridical act. For example, 
the desire to buy a bicycle cannot be considered a juridical act. If, how
ever, I desire to buy a bicyle, then go to the store and buy one, then clearly 
I have committed a juridical act, since my act completes itself in the exter
nal forum. 

The act performed must be legitimate, i.e., according to the law, in 
the sense that, in order for the act to have juridical effect, the necessary 
legal conditions and formalities established by the law for the act in ques
tion must be followed. One speaks of a legitimate act and not of a licit act 
in order to avoid confusion with the moral order. A licit act in the moral 
sphere is an act which violates no moral norm, divine or human. A juridical 
act is an act in the external forum, and use of the notion of liceity can be a 

3. Cf. G. MICHIELS, Principia generalia de personis in Ecclesia: commentarius libri II 
Codicis juris canonici, canones prmliminares 87-1 06, ed. altera penitus retractata et 
notabiliter aucta (Paris-Tournai-Rome-Desclee 1955), p. 572. 
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source of confusion. For example, if I perform an act with full deliberation 
and freedom, therefore without any extenuating circumstances, I perform 
an act which is an offence ( delict) against the legal order in place. For in
stance, I am a priest and I violate the secret of the confessional ( cf. c. 1388 
§ 1) .  This act is of course illicit morally, but it is also a juridical act because 
it has juridical consequences-Le. a penalty-though the juridical effect of 
the act is not willed directly by the agent but by Church order. It is the act 
that is performed by the agent while the juridical consequence is willed by 
society. The juridical effect is thus willed indirectly by the agent because 
he lrnows that the act as performed has consequences, even if they may not 
be clear in his mind or not be the ones that he would wish. 

As mentioned above, the law grants a juridical effect to the act. The 
law provides that, in the abstract, a certain act will have a specific effect 
as willed by the legislator, but this effect will occur only if the agent per
forms the act. 

To sum up, the two essential or constitutive elements of the act are 
the will (the act has to be performed with knowledge and intention) and 
an end (the object that the agent wants to reach). Furthermore, positive 
law, i .e . ,  the canonical order within which the act is performed, also adds 
requirements of external form (the formalities necessary to perform the 
act).4 

The notion of juridical act can be found in the civilian tradition of 
Roman origin in continental Europe. In the common law tradition, also of 
Roman origin, one can find the concept of "legal transaction" which is 
close enough to that of negotium juridicum, and therefore to the notion 
of private juridical act. 

The juridical act can also be the object of distinctions, but these are 
secondary and imperfect. They are only a practical means of classification 
and analysis, nothing more. We see no need to study all of them. We will 
only mention them. 

For example, one can speak of public juridical acts, namely those 
that are performed by the competent authorities, e.g. , the acts performed 
through legislative, executive and judicial power. These do not cause any 
problems conceptually. Indeed, it is evident, for example, that a singular 
administrative act, for example, the appointment to an ecclesiastical of
fice, is a juridical act. It is external to the agent and is performed after an 
act of will of the competent authority. It is performed following the for
malities established by the law and produces a specific effect. There are 
also private juridical acts, those that are performed by individuals as pri
vate persons or by juridical persons. Here again, the distinction is easy to 

4. Cf. J. OTADUY, "Normas y actos juridicos," in Manual de derecho can6nico (Pamplona 
1988), p. 287; E. MOLANO, La autonomia privada en el ordenamiento can6nico: criterios 
para su delimitaci6n material y formal (Pamplona 1974), pp. 1 16-118. 
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explain. Indeed, if two individuals decide to conclude a contract to buy 
and sell an automobile, there is a will as well as an expression thereof in 
an external act performed according to the formalities established by the 
law (payment of the agreed price by one and receipt of the payment by the 
other; payment of the sales tax; change of registration; acquiring new li
cence plates; conclusion of a civil liability insurance contract, etc.). These 
individuals have concluded a negotium juridicum. 

There are other distinctions, but they are only of speculative or aca
demic interest, without being of any true usefulness in practice. Thus, one 
can speak of real acts (e.g. , a transfer of property) or of obligatory ones 
(e.g., a promise to marry brings about an obligation); of onerous acts (e.g., 
buying and selling) or of gratuitous ones (e.g., a donation) ;  of acts inter 
vivas (e.g., a donation, a lease) or of acts mortis causa (e.g., a bequest); of 
unilateral acts (e.g., a will; the removal from an ecclesiastical office) , of 
bilateral acts (e.g., a contract between two parties) or of multilateral ones 
(when there are more than two parties); of formal or solemn acts (those 
that have to be performed according to a specific procedure, e.g. , the ad
vice or the consent to ask for in accordance with c. 127) or of non-formal 
acts (those that require only the essential elements of will and cause). 

The only distinction that has some real importance apart from the 
one between public and private juridical acts is that between valid, non
existent and invalid acts. According to Roman law, "Ea qure lege fieri pro
hib en tur, si fuerint facta, non solum inutilia, sed etiam pro infectis 
habeantur."5 This axiom has been accepted by canon law and its sub
stance can be found in the following regula iuris: "Qure contra ius fiunt 
de bent utique pro inf ectis haberi. "6 Valid juridical acts are performed with 
their essential elements as well as with those required by positive law; 
they produce juridical effects. Nonexistent acts are those that are lacking 
an element or one the elements required by positive law; they lack juridi
cal effect. The acts are juridical in intention but not juridical per se, and, 
in fact, they cannot bring about juridical effects. Invalid or null acts are 
those that do not lack any of their essential elements but only lack one of 
the formalities required by positive law or one non-essential element; pos
itive law denies juridical effects to these acts. 

5. C 1, 14, 15. 
6. Reg. 64, R.I. in VI. 
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§ 1.  Ad validitatem actus iuridici requiritur ut a persona 
habili sit positus, atque in eodem adsint quae actum 
ipsum essentialiter constituunt, necnon sollemnia et 
requisita iure ad validitatem actus imposita. 

§ 2 .  Actus iuridicus quoad sua elementa externa rite po
situs praesumitur validus. 

§ 1. For the validity of a juridical act, it is required that it be performed by 
a person who is legally capable, and it must contain those elements 
which constitute the essence of the act, as well as the formalities and 
requirements which the law prescribes for the validity of the act. 

§ 2. A juridical act which, as far as its external elements are concerned, is 
properly performed, is presumed to be valid. 

SOURCES: § 1 :  c. 1680 § 1 ;  SCCouncil Resol., 17 maii 1919 (AAS 1 1  [ 1919] 
382-387) 

CROSS REFERENCES: cc. 39, 65, 146, 140-150, 171, 181, 638, 643, 647-
648, 656, 721, 1584 

C OMMENTARY ------
Michel Theriault (f) 

Following the practice of legal codes, civil or canonical, c. 124 does 
not define what a juridical act is in canon law, but concentrates on listing 
the three factors necessary for the valid performance of a juridical act 
(§ 1): 1) on the part of the person or agent, legal capacity; 2) on the part of 
the act, its essential elements, as well as 3) the formalities required by 
positive law. These factors are not all of the same nature or importance. 
Indeed, two factors are always required for the validity of every juridical 
act, i.e. , legal capacity and the constitutive elements of the act. As for the 
formalities required by positive law, they are not necessarily required for 
every juridical act. For example, a verbal contract between two adults 
who are sui compotes is per se valid, even if there are no formalities estab
lished by positive law for concluding such a contract; the problem, which 
is another question, is proving in the external forum that such a contract 
existed. 

Legal capacity is defined as the requirement that the physical person 
can perform a human act, fulfils the basic requirements of the law as well 
as the specific ones to the act to be performed, and has the right or legal 
competence to act. In this definition, "human act" supposes the exercise 
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of intelligence and will, as well as that the act performed be, consequently, 
free, conscious, and responsible. An example of "basic requirements" 
which must be fulfilled would be those of minimum canonical age for mar
riage. An example of the "legal competence to act" would be when the 
bishop cannot dispense from a law even if he has the right to do so be
cause the dispensation has already been granted by another competent 
authority. A necessary corollary is that the act must have an adequate ob
ject or projected result, which is simply common sense : a contract to buy 
and sell a house cannot exist if the alleged seller does not own a house. 

As for the essential or constitutive elements of the act, it is difficult 
to define them satisfactorily in a positive way. One can certainly say that 
these are elements required by the nature of the act, doctrine, tradition or 
a combination of these factors in order for the act to be a juridical act. 
This seems to be tautological. So, for once, a negative definition may be 
clearer: that without which the act in question does not exist. Can one be
come a member of an institute of consecrated life without making profes
sion? No, the religious profession of the evangelical counsels is of the 
essence of consecrated life whatever mode of commitment is chosen. Can 
there be a contract to buy and sell, and therefore an exchange of rights 
(the right to the good being sold, the right to the price agreed on) with 
only one party? No, because one cannot conclude a contract with himself. 

If two persons do not speak the same (legal) language, no juridical 
link is created: if A believes that an agreement is being concluded with B 
to buy and sell some goods while B only promises to deliver the goods 
later, no juridical act is performed (A and B are not in agreement on the 
same object: for A, it is buying and selling; for B it is the promise of a do
nation) .  For juridical persons, the principles of legal capacity are the 
same, mutatis mutandis . Obviously, juridical persons act through the 
agency of physical persons. Therefore ,  on the one hand, constitutions, 
statutes or by-laws will have to state who may act in the name of the jurid
ical person and for what purposes (sign contracts, issue checks, etc.) and, 
on the other, these physical persons will have to act within the parameters 
of their responsibilities and not ultra vi res . 

The formalities required by positive law can be of various kinds. The 
canon, of course, concentrates only on those that are required by positive 
law for the validity of the act, in order that the act bring about an effect in 
the life of the Church. These formalities can be intrinsic to the nature of 
the act (e.g . ,  marriage consent can certainly have been exchanged be
tween putative spouses but the marriage bond will have no juridical effect 
in public law because the consent will not have been expressed according 
to the form established by the law) or to the manner of performing it (e.g., 
the bishop can certainly want to remove C from his office as a parish 
priest but he cannot validly invite him to resign, threatening eventually to 
remove him, without indicating the reasons on which he bases his re
quest). The formalities can also be extrinsic to the act or to the manner of 
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performing it (e.g., before erecting a parish, the bishop must consult the 
presbyteral council). The nullity of an act performed without fulfilling the 
required elements of c. 124 can be declared by a judge or by a competent 
administrative authority, both ex officio, but also following a hierarchical 
recourse ( cc. 1732-1739) or a recissory action. 1 

Paragraph 2 establishes a presumption of law (prcesumptio iuris, 
c. 1584) in favor of the validity of the act, if the external characteristics of 
the act are in place. The act is considered valid until there is proof to the 
contrary. The burden of proof lies with the one who challenges the validity 
of the act. It is for that person to show that the agent did not have the legal 
capacity to act, that one or the other constitutive elements of the act was 
absent or that one or the other formality required for the validity of the act 
was not fulfilled. 

1. Cf. F. ROBERTI, De processibus, vol. I, De actione-De praesuppositis processus et 
sententiae de merito, 4u, ed., in Civitate Vaticana 1956, nos. 268-269, pp. 619-623; M. LEGA, 
Commentarius in iudicia ecclesiastica, vol. I (Rome 1938), pp. 410-413. 
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125 

Tit. VI. Juridical Acts c. 125 

§ 1. Actus positus ex vi ab extrinseco personae illata, cui 
ipsa nequaquam resistere potuit, pro infecto habe
tur. 

§ 2.  Actus positus ex metu gravi, iniuste incusso, aut ex 
dolo, valet, nisi aliud iure caveatur; sed potest per 
sententiam iudicis rescindi, sive ad instantiam partis 
laesae eiusve in iure successorum sive ex officio. 

§ 1. An act performed as a result of force imposed from outside on a per
son who was quite unable to resist it, is regarded as not having taken 
place. 

§ 2. An act performed as a result of fear which is grave and unjustly in
flicted, or as a result of deceit, is valid, unless the law provides other
wise. However, it can be rescinded by a court judgment, either at the 
instance of the injured party or that party's successors in law, or ex 
officio. 

SOURCES: § 1: 103 § 1  
§2: C .  103 §2 

CROSS REFERENCES: cc. 17, 188, 643, 656, 735, 1098, 1 103, 1 191 ,  1200 

COMMENTARY ------

Michel Theriault (t) 

Canons 125-127 deal with the circumstances affecting the person 
who performs a juridical act: irresistible force ( c. 125 § 1 ), grave fear, de
ceit or fraud ( c. 125 §2), ignorance or error ( c. 126), and the consent or ad
vice as a prerequisite to the act ( c. 127). 

Canon 125 § 1 deals with irresistible force, but not of any particular 
type of force. Force has to be applied by an action external to the person 
performing the allegedly juridical act; in other words, it is a question of 
physical force or coercion. Thus, c.  125 § 1 clarifies c.  103 § 1 of the CIC/ 
1917 by stating that the force has to be such that the agent cannot at all re
sist it (nequaquam), that the force is absolute and not relative. (Relative 
force means that one could resist it in some fashion.) From this perspec
tive, the presumably juridical act performed by the agent is notjuridical 
per se or in fact. It has no juridical effect because it is not a human act. 
The agent lacks the freedom to act according to his knowledge and intelli
gence; he also lacks will. This act is therefore nonexistent: the material el
ements of the act do not constitute a juridical act in themselves. 
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Paragraph §2 proceeds differently. For the legislator, the act per
formed under the influence of fear (violence or moral or psychological 
fear) or of deceit is in principle valid, except when the law establishes oth
erwise. (These exceptions will be dealt with later.) Fear and deceit are cir
cumstances that affect the juridical act without necessarily taking away 
its character of being a human act, and therefore, without necessarily in
validating it. 

Fear attacks the will. However, as is evident, it is not true that fear 
takes away all manifestation of the will or the freedom to perform the act. 
If one proves a total lack of freedom, the act is null and void by the law it
self and this would be declared by the judge. Besides, the second part of 
§2 establishes precisely that a judicial action for nullity, a recissory action, 
can be begun against the presumably juridical act by the party that alleges 
injury, its legal successors ( e.g., the heirs) or by the promoter of justice or 
the ecclesiastical superiors of individuals or of juridical persons. The ac
tion will have to prove that the act performed out of f ear must be annulled 
because fear has sufficiently taken away the freedom of the agent, taking 
into account the nature and importance of the act, so that the annulment 
is justified. The question here is not of a declaration of nullity ex tune, but 
of an annulment ex nunc. The act is per se valid but the judge considers 
that, taking all circumstances into account, it must be quashed. 

But one cannot petition for the annulment or rescission of just any 
act performed out of fear. The fear must be grave, either absolutely (for 
anybody) or relative (only for the person who is subjected to it). Grave 
fear means that the agent reacts by performing the act (therefore, he 
wills) as a consequence to the credible threat of serious harm to him or to 
her. (If the threat is not credible, it is not a true threat.) The fear must be 
unjust. Indeed, some fear can be just, used by someone who has a right to 
do so (though, from some other aspects, to use fear may indicate a lack of 
prudence or not be opportune). For example, a religious superior can 
threaten a religious with a canonical penalty in order to oblige him to per
form some juridical acts; or a person may threaten another with an action 
for breach of contract if that other person does not fulfil his or her obliga
tions under the contract. 

Deceit or fraud does not directly attack the will but the intelligence 
or, in other words, knowledge, though knowledge then determines the 
will, of course. The one who is responsible for the deceit deliberately 
hides certain facts or states as true things that are false and that he knows 
are false in order to persuade another to act in a certain way. Therefore, 
the act must have been performed as a result of deceit. In the same way as 
for fear, the act is per se valid at the outset but is voidable. 

The canon states that acts performed as a result of fear or deceit are 
valid "unless the law provides otherwise. "  Therefore, the exception men
tioned in c. 125 §2 is applied in certain cases. The following acts are in
valid, not valid and voidable, if they are performed as a result of grave fear 
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or of deceit: voting (c. 172 §1, 1°); resigning from an ecclesiastical office 
( c. 188); admission to the novitiate in a religious institute ( c. 646 § 1, 4°); 
religious profession (c. 656, 4°); admission into a society of apostolic life 
(c. 735 §2); marriage consent (cc. 1098 et 1103); a vow (c. 1191 §3); and an 
oath (c. 1200 §2). 

Let us also add that acting under the compulsion of grave fear can, 
within certain limits, exempt one from a canonical penalty ( c. 1323, 4°). 
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Actus positus ex ignorantia aut ex errore , qui versetur 
circa id quod eius substantiam constituit, aut qui recidit 
in condicionem sine qua non, irritus est; secus valet, nisi 
aliud iure caveatur, sed actus ex ignorantia aut ex errore 
initus locum dare potest actioni rescissoriae ad normam 
iuris. 

An act is invalid when performed as a result of ignorance or of error which 
concerns the substance of the act, or which amounts to a condition sine 
qua non; otherwise it is valid, unless the law provides differently. But an 
act done as a result of ignorance or error can give rise to a rescinding ac
tion in accordance with the law. 

SOURCES: c. 104 

CROSS REFERENCES: cc. 188, 1096-1097, 1099, 1323-1325 

C OMME NTARY ------
Michel Theriault (t) 

Ignorance is, in a certain sense, a negative state. It is an habitual 
state in which the subject has no knowledge of this or that object; there
fore, no judgment can be passed. For example, if I do not know that a red 
light means that I am forbidden to cross the street, I am not able to exer
cise my cognitive function and decide therefore to pass judgment and per
form an act of will, either to respect the red light and wait for the green 
light, or to break the law and suffer the consequences (receiving a ticket, 
risking an accident or both). The most I have done in this case is to sup
pose, implicitly, that I could cross the street on a red light without truly de
ciding anything. 

Error, however, is a positive state. The subject passes judgment on 
an object and this judgment brings about a decision of the will. But it is a 
false act because the evaluation of the object by the intelligence does not 
correspond to objective truth. 

The error is one of law if it concerns the law, or one of fact if it con
cerns a fact to be evaluated. It is substantial if it concerns the essential el
ements of an act, or accidental if it concerns secondary elements. The 
error is antecedent if it is the cause of the act, in the sense that if the sub
ject admits being in error, he does not perform the act and, therefore, the 
act is performed because of the error; or concomitant, in the sense that 
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the subject acts even knowing he was in error, therefore, the act is per
formed with error. 1 

It is not easy in daily life to distinguish ignorance from error. Indeed, 
ignorance often brings about an error or an erroneous judgment, either of 
which inevitably influences the will of the agent. 

The canon says in fact that it is the substantial and antecedent error 
that invalidates the act. Since the act must be informed in order to be a 
human act, it follows logically that substantial error brings about nullity. 
The same holds for ignorance. The canon adds that if the error or igno
rance revolves around a condition sine qua non of the act, a circumstance 
whose presence is required for the existence of the act itself, the act is 
null. One can also look at marriage law (c. 1097 §2). An example can be 
given in another subject matter: if the parish priest buys some stoles and 
chasubles because he was told that they had been designed by a very fa
mous artist and he learns, after he receives them, that the artist in ques
tion did not design them, the sales contract is invalid in canon law. (It is 
also possible that the error may have been caused by deceit on the part of 
the dealer.) In this example, the parish priest had passed judgment in good 
faith and had bought in good faith because of the reputation of the artist 
(that is the condition sine qua non). 

Other canons mention that some acts performed as a result of error 
are null: resignation from an ecclesiastical office (c . 188) and marriage 
(c. 1097). Ignorance may, in certain circumstances, bring about the inval
idity of a marriage (c. 1096). 

Although the other types of acts performed as a result of ignorance 
or error are valid, they may be quashed following a recissory action, con
sidering the importance of the act and its negative consequences. 

One should not forget also the effects of error and ignorance in penal 
law (cc. 1323-1325). 

1. Cf. G. MICHIELS, Principia generalia de personis in Ecclesia: commentarius libri II 
Codicis juris canonici, canones praeliminares 87-1 06, ed. altera penitus retractata et 
notabiliter aucta (Paris-Tournai-Rome 1955), p. 651. 
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§ 1.  Cum iure statuatur ad actus ponendos Superiorem 
indigere consensu aut consilio alicuius collegii vel 
personarum coetus, convocari debet collegium vel 
coetus ad normam can. 166, nisi, cum agatur de con
silio tantum exquirendo,  aliter iure particulari aut 
proprio cautum sit; ut autem actus valeant requiri
tur ut obtineatur consensus partis absolute maioris 
eorum qui sunt praesentes aut omnium exquiratur 
consilium. 

§ 2 .  Cum iure statuatur ad actus ponendos Superiorem 
indigere consensu aut consilio aliquarum persona
rum, uti singularum: 
1 ° si consensus exigatur, invalid us est actus Supe

rioris consensum earum personarum non exqui
re n tis aut c ontra e arum vel alicuius votum 
agentis; 

2° si consilium exigatur, invalidus est actus Superio
ris easdem personas non audientis; Superior, 
licet nulla obligatione teneatur accedendi ad ea
rundem votum, etsi concors, tamen sine praeva-
1 en ti ratio n e ,  suo  iudicio  aestimanda,  ab 
earundem voto, praesertim concordi, ne discedat. 

§ 3. Omnes quorum consensus aut consilium requiritur, 
obligatione tenentur sententiam suam sincere profe
rendi atque, si negotiorum gravitas id postulate, se
cretum sedulo servandi; quae quidem obligatio a 
Superiore urgeri potest. 

§ I. When the law prescribes that, in order to perform a juridical act, a su
perior requires the consent or the advice of some college or group of 
persons, the college or group must be convened in accordance with 
can. 166, unless, if there is question of seeking advice only, particular 
or proper law provides otherwise. For the validity of the act, it is re
quired that the consent be obtained of an absolute majority of those 
present, or that the advice of all be sought. 

§ 2. When the law prescribes that, in order to perform a juridical act, a su
perior requires the consent or advice of certain persons as individuals: 
1 ° if consent is required, the superior's act is invalid if the superior 

does not seek the consent of those persons, or acts against the 
vote of all or any of them; 

2° if advice is required, the superior's act is invalid if the superior 
does not hear those persons. The superior is not in any way 
bound to accept their vote, even if it is unanimous; nevertheless, 
without what is, in his or her judgment, an overriding reason, the 
superior is not to act against their vote, especially if it is a unani-
mous one. 
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§ 3 . All whose consent or advice is required are obliged to give their opin
ions sincerely. If the seriousness of the matter requires it, they are 
obliged carefully to maintain secrecy, and the superior can insist on 
this obligation. 

SOURCES: § 1: c. 105, 2° 

§ 2: c. 105, 1 °; SCCouncil Resol., 13 nov. 1920 (AAS 13 [ 1921 ] 
43-46); SCCong Litt. circ., 25 ian. 1973 , 8 
§ 3: C .  105, 3° 

CROSS REFERENCES: cc. 10, 15, 1 15, 166, 442, 461 ,  485, 494, 500, 567, 
590, 638, 656, 665, 686, 689 , 690, 697, 858, 1018, 
1027, 1222, 1263 , 1277, 1295, 1400, 1673 , 1722,  
1732-1739, 1742, 1745, 1750 

COMMENTARY ------

Michel Theriault (t) 

This canon substantially repeats what c. 105 of the CIC/1917 stated, 
but in a better arrangement, in a clearer way, and with a greater precision. 

The canon speaks of a superior, a term which includes diocesan 
bishops and those who are their equivalent in law, male and female superi
ors in institutes of consecrated life and societies of apostolic life, interim 
substitutes, vicars and delegates of the above-mentioned office holders. In 
short, the superior is, in the context of c. 127, any competent ecclesiasti
cal authority. 

Though these superiors do enjoy a lot of discretionary power in the 
fulfilment of their duties, the legislator has established that, in specific cir
cumstances, they need the advice or the consent of certain bodies or indi
viduals before acting . These requirements exist out of common sense, to 
help the superior avoid hasty or erroneous decisions in delicate cases, or 
in order to apply the ecclesial principles of co-responsibility and participa
tion by ensuring wider cooperation in the decision-making process from 
the persons consulted. 

Consent, in this context, means that the superior cannot act validly if 
the bodies or persons consulted do not agree with the projected decision. 
(However, even if the consent in question is received, the superior can 
change his mind and drop the plan for which consent had been asked.) 
Advice is a simple expression of opinion which, formally, leaves the supe
rior free to act or not to act, and also free to act validly against the advice 
given. (Clearly, the superior will have to weigh seriously the reasons that 
would cause him to act contrary to the advice received.) 
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1 .  The canon serves as a vehicle for quite a number of norms. Para
graph 1 begins by speaking of a college or a group. A college is a collegial 
juridical person in the sense of c. 1 15  §2 (e.g . ,  the cathedral chapter, the 
religious chapter, the college of consultors). A group is either a noncolle
gial juridical person (e.g . ,  the fabric of a parish, cf. c. 1 15  §2) or a group of 
persons not erected as a juridical person (e.g. ,  the presbyteral council, the 
finance committee, the general or provincial council in a religious insti
tute, the council of a major seminary) . 

The canon speaks of a convocation assembled according to c. 166. It 
seems that the reference regards only § 1  of c .  166 (i.e . ,  for the mode of 
convocation, all the members must be individually convoked and receive 
an agenda), and that the norm of §2 of c. 166, on the failure to convoke a 
member which may justify a recissory action, does not obtain in the case 
of a convocation required according to c. 127. If there is a convocation, it 
must be followed by a meeting of the members, all in the same place. In
dividual telephone contacts between the superior and each member of 
the college or group in turn does not fulfill the objective of the law, be
cause the persons consulted cannot discuss together. Such a "meeting" 
would be invalid, as well, of course, would be the juridical acts that would 
result from it. 1 On the other hand, a teleconference formally convoked 
(with an agenda, etc.) fulfills the objectives of the law because the impor
tant value that the law promotes, the expression and exchange of opin
ions, is in fact supported by such a procedure. The same place that is 
mentioned above is not physical but moral, or rather, technological or 
electronic: each member is at a telephone and can converse with the supe
rior as well as with all the others. (If there is a vote, it need not be cast ver
bally over the telephone, but by mail or even by fax, but this is another 
question.) Those who interpret the law today are products of their time 
and understand that it may be difficult and expensive to gather a group to
gether for a meeting. In fact, it is often impossible for all to be present. In 
the case where only advice is required, c. 127 § 1 is more flexible: if partic
ular law or proper law (e.g . ,  the constitutions of a religious institute) es
tablishes other modes of convocation or other forms of meeting, such law 
has precedence over the general law of the CIC. 

The canon also speaks, in the case of consent, of the absolute major
ity of those present, which means more than the majority of votes. The ex
pression "of those present" means that the number of abstentions is 
counted in the total because those members were present; in a certain 
sense, abstentions are practically equivalent to negative votes. If the 
canon had said "of those present and voting," the number of abstentions 
would not count in the total. Here is an example: the religious chapter has 
50 members. Only 35 are actually present at the meeting; when it is time to 
vote, there are 16 yeas, 13 nays and 6 abstentions. The absolute majority 

1. Cf. A. CORIDEN, An Introduction to Canon Law (New York 1991), p. 153. 
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(more than half the votes) of the members present and voting (16 + 13  = 29) 
means that on 29 b allots cast, 1 5  are needed,  i . e . ,  more than half 
(29 x .5 = 14.5) for the motion put to the vote to be carried. The absolute 
m aj ority (m ore than half  the  votes)  o f  the m e m b ers  p r e s e n t  
( 16 + 1 3  + 6 = 35) means that on 29 ballots cast, 1 8  are needed, i .e . ,  more 
than half (35 x . 5  = 17.5) for the motion put to the vote to be carried. It is 
this last option that the CIC has chosen. 

It does not seem correct to say that the members are required to 
vote, (i.e . ,  that they do not have the right to abstain from voting), and that 
the superior can even order them to vote by precept ( c .  49). Such an ac
tion on the part of the superior would be a form of force and could even 
bring the member to simulate having an opinion (that it be positive or neg
ative is not important). It would be a form of violation of conscience. In
deed, even if one is a member of a group convoked in order to give or, as 
the case may be, refuse consent, and has a duty to express one's opin ion, 
one can express whichever opinion one wants during the meeting but, at 
the end, feel incapable of coming to a decision, even if one has had all the 
pertinent information in hand. One can therefore vote "yea" or "nay," but 
also abstain from coming to a decision, which means that one is "incapa
ble of deciding." 

In the case of advice, there are fewer formalities. The advice given is 
valid irrespective of its content, as long as the superior has asked for it 
from all the members. 

The CPI's response dated May 5, 1985 stated that a superior needing 
consent according to c. 127 § 1 cannot vote with the members of his coun
cil, not even to break a tie. Strictly speaking, this is logical. In fact, the su
perior asks for the consent of a group of advisers. He is not a member of 
the group and does not give advice to himself (and consent even less !). 
However, it is publicly known that many institutes of consecrated life and 
societies of apostolic life have established a different norm in their proper 
law, approved by the Holy See, and that in this case, the superior can vote 
with the council. It is also well known that the Congregation for Institutes 
of Consecrated Life and for Societies of Apostolic Life does not agree with 
the interpretation given by the CPI, and feels that there is at least a doubt 
of law on the applicability of the interpretation on institutes of conse
crated life and societies of apostolic life. 2 Some authors share this opin
ion, and the controversy continues with no resolution in sight. 

2. Paragraph 2 deals with the advice requested from individuals who 
do not per se form a body of advisors. For example, c. 524 says that the 
bishop is to consult the vicar forane or dean before appointing a parish 
priest; c. 1292 § 1 requires that the diocesan bishop obtain the consent of in-

2. Cf. J. TORRES, "Interpretazione autentica dei canoni riguardanti la vita consacrata: 
commento," in Informationes SCRIS 14 (1988), pp. 276-281 .  
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terested parties in some cases of alienation. The norms are fundamentally 
the same as those found in §1: without the required consent, the superior 
acts invalidly; without having asked for advice, he acts invalidly. 

It is evident that the last part of c. 127 § 2 ,  2° ("Superior, licet ... ne 
discedat"-"The superior .. .  unanimous vote") is not where it should be. It 
is applicable as well to §1 in cases of advice. This passage should have 
been in a separate paragraph (numbered §3 or §4). 

3. Paragraph 3 does not seem in opposition to the opinion given 
above, according to which a member has the right to abstain from voting. 
That a member be required to express his opinion in the discussion, yes; 
that he be required to express himself formally at the end of the discus
sion with a juridical act like casting a ballot, no. Furthermore, if the canon 
asks that the members express their opinions sincerely, this means that 
the superior cannot force someone to vote, because this person, not feel
ing able to do so, would thus act insincerely. It would be a form of simula
tion secundum quid. However, as a corollary to the members' obligation 
to express their opinion sincerely, the superior has the obligation to 
present to the members all the facts and other elements necessary to in
form them sufficiently. 

Taking into account the nature of the subjects discussed, the supe
rior has the right to insist that secrecy be kept concerning the discussions. 
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Tit. VI. Juridical Acts c. 128 

Quicunque illegitime actu iuridico, immo quovis alio actu 
dolo vel culpa posito, alteri damnum infert, obligatione 
tenetur damnum illatum reparandi . 

Whoever unlawfully causes harm to another by a juridical act, or indeed 
by any other act which is malicious or culpable, is obliged to repair the 
damage done. 

SOURCES: c. 1681 

CROSS REFERENCES: cc. 22 1, 982, 1062, 1098, 1281, 1347, 1357, 1401 ,  
1457, 1515, 1521 ,  1649 

C OMME NTARY ------
Michel Theriault (t) 

Canon 128 only puts into the form of a norm of positive law a basic 
principle of natural justice: the reparation of damage caused. Canon 1681 
of the CJC/1917 provided for the reparation of damage, but only if it were 
caused by an act that was null. The CIC rightly chose to widen the scope 
of the norm and to make it a norm of general application, which is logical 
and just. 

If a juridical act illegitimately causes some damage to another, the 
physical person who has done the damage, either in his own name or as 
the agent of a juridical person, is required to repair the damage. If a juridi
cal person is juridically responsible for some damage that can be repaired 
with financial compensation, it is for the juridical person to make pay
ment and, then, if it so chooses, to claim reimbursement from the physical 
person who is in fact responsible for the damage, whether due to negli
gence, incompetence or otherwise. 

One of the principles regarding reparation of damage is that this rep
aration is to be at least as public as was the damage. There must be a rela
tion of proportionality between the damage and the reparation. 

However, damage caused legitimately is not subject to a sanction. 
For example, the decree removing a parish priest can indeed damage his 
reputation if the process is, in fact, publicly known. But if the procedure 
of removal has been followed correctly, the damage is a secondary and in
voluntary effect, and the parish priest, in not deciding to resign, knew that 
he was risking removal and a tainted reputation. 
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The "any other act" goes beyond the parameters of c . 128 and should 
have been placed somewhere else, in a separate canon, probably some
where around cc . 209-2 10. It refers to any action in the sense of c . 1401, 1 °, 
i.e . ,  introduced in an ecclesial context (which , therefore, does not come 
primarily under civil jurisdiction). The "other act" causes damage because 
of malice or culpability. In the context of c . 128, the Latin dolus must be 
translated by "malice" and not by "deceit," because otherwise, the scope of 
c. 128 would be too narrow. The canon originates in Roman law (Lex Aqui
lia, 286 B.C.). One of the basic elements of that law is the mens rea, the 
"bad intention," malice . (The concept of "dolusldeceit" present in c. 1098 
would not be applicable to c . 128, i.e . ,  to cheat, to mislead, deliberately to 
create false impressions intuitu matrimonii, to be underhanded or guile
ful, although all of this corresponds to the original concept of dolus.) Dolus 
can have various meanings depending on the context, and the comparison 
between cc . 128 and 1098 is a good illustration of that. Canon 128 conveys 
the broader concept of dolus, which consists of fraud and malice : the bad 
intention is the basic criterion, and c . 1098 conveys the original, narrower 
concept of trickery and fraud. 1 In the context of canonical vocabulary, "cul
pability" here means negligence . 

The damage caused is not only monetary or even moral (reputation). 
The canon does not specify, and so it covers all types of damages: mone
tary, physical, material, moral, psychoemotional, spiritual, etc . The actions 
that can cause damage are also as varied: breach of contract, physical in
jury, criminal act, the illegal or inappropriate exercise of administrative au
thority, the unjust infliction of a penalty, a homily containing slanderous 
statements, etc . 

There are three methods of seeking reparation: the action for dam
ages (cc . 1729-1731); an out-of-court settlement (cc . 1713-1716) ;  and hier
archical recourse (cc . 1732-1739), followed, as the case may be , by a 
contentious-administrative recourse to the Apostolic Signatura. The Sig
natura can also deal with damages caused by an act which is being chal
lenged by the recourse , PB 123 §2. 

1. Cf. M.  J. GARCIA GARRIDO, Derecho privado romano, I, Instituciones, 3rd ed. , rev. 
(Madrid 1985) , pp. 288-289; idem, Dicionario de jurisprudencia romana, 3rd ed. (Madrid 
1988), s. v. "dolus" ; A. BERGER, Encyclopedic Dictionary of Roman Law (Philadelphia 1953) , 
s. v. "dolus." 
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TITULUS VIII 

De potestate regiminis 

TITLE VIII 

Power of Governance 

c. 129-144 

------- INTRODUCTION ------

Antonio Viana 

1. The CIC devotes an independent title to the power of governance 
within the book corresponding to general norms. These canons contain 
important differences with respect to the norms of the CIC/19 17, which 
dealt with this subject within the general canons dedicated to clerics, 
under the title of De postestate ordinaria et delegata. In this commentary 
we will limit ourselves to presenting some observations regarding the 
meaning of the present title De po testate regiminis. 

2. The canons of this title show a certain preference for the use of the 
term potestas regiminis over the more traditional term potestas iurisdic
tionis. One of the reasons for this preference consists in the appropriate
ness of differentiating the canonical concept of jurisdiction with respect to 
its use in civil law. 1 In some juridical systems, jurisdiction refers, in effect, 
to judicial power, while the canonical use of the concept also includes the 
exercise of legislative and executive powers. Even so, the preferential op
tion alluded to does not exclude the use of the word iurisdictio on the part 
of the legislator, as c. 129 § 1 recognizes ("et etiam iurisdictionis vocatur") 
and other canons of the CIC that employ this traditional term ( cf. cc. 1417 
§ 2, 1469 § 1 ,  1512,  3°). 

3. Canons 129-144, which make up title VIII refer fundamentally to 
various aspects relative to the exercise of the power of governance or juris
diction in the Church, and also include several provisions regarding the 
basic organization of the power of governance ( especially in c. 134). They 
do not intend to resolve, however, the profound questions relative to the 
origin and founding of the power that exists in the Church by divine institu
tion (cf. c. 129 § 1). It is advisable to keep in mind this observation because 
the recent canonical doctrine has concerned itself more with the basis of 

1. Cf. Praenotanda of the Schema Canon um libri I de norm is generalibus (Vatican City 
1977). 
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the power in the Church than with the principles and provisions of Vatican 
Council II. It is the frequent use of various expression contained in the 
texts of the Council that do not always permit an immediate and undiffer
entiated transfer from the fundamental plane to the level proper of the ca
nonical exercise of the power. Specifically, it is opportune to distinguish 
between potestas sacra, munus regendi and potestas iurisdictionis when 
dealing with the exercise of the power of governance in the Church. 

a) The term sacra potestas is found in several texts of Vatican Coun
cil II and has been very frequently employed by theologians and canonists 
of our time. The Council especially uses it in Lumen gentium 10/b and 18/ 
a. The first of the cited texts is included in the context of the distinction 
between common and ministerial priesthood: "The ministerial priesthood, 
for the sacred power it has (potestate sacra qua gaudet), forms and gov
erns the priestly community, and produces the Eucharistic sacrifice in the 
person of Christ and offers it to God in the name of all such community." 
For its part, n. 18/a, which opens the chapter of Lumen gentium devoted 
to the hierarchical constitution of the Church, states that "the ministers, 
who possess sacred power (qui sacra po testate pollent), are at the service 
of their brothers, so that all who belong to the people of God and have, 
therefore, true Christian dignity, by freely following and in an orderly fash
ion the same end, reach salvation." 

These and other similar texts (cf. LG 27 ; PO 2, 12) are normally con
sidered expressive of a unitary and hierarchical concept of ecclesiastical 
power. In the most common interpretation, sacra po testas is identified 
with the pastoral function in the broad sense. It is the power that corre
sponds to the sacred ministers and more specifically to the hierarchy, be
cause it deals with the power that Christ transmitted to the apostles and 
their successors so that they would teach, sanctify, and govern the Church 
in his name. In this sense sacra potestas structures the Church as a hierar
chical society and is understood as the classical powers of order, jurisdic
tion, and magisterium. 2 Sacra potestas does not, therefore, only express a 
juridical power, because it also includes the capacity received by the sac
rament of order to produce in the name of Christ the supernatural effects 
bound to the confection and administration of the sacraments and with 
the preaching of the divine Word. 

b) We have stated before that sacra po testas includes the triple 
munus of teaching, sanctifying, and governing that was conferred by 
Christ on the apostles. This functional classification (munus docendi, 
sanctificandi et regendi) is present in the documents of Vatican Council II 
and partially inspires the system of the CIC. 3 

2. Cf. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), 
p. 235ff. 

3. Cf. LG 20ff, CD l lff, and other places cited in X. OCHOA, Index verborum cum 
documentis Concilii Vaticani Secundi (Rome 1967), pp. 317-3 19. Regarding the CIC, cf. 
esp. Libs . III (De Ecclesiae munere docendi ) and IV (De Ecclesiae munere sanctificandi). 
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The function of ruling or governing constitutes that dimension of 
sacra potestas which specifically refers to the governance of the Church as 
a society.4 Its exercise includes, therefore, "the regulation of the social life 
of the people of God and the direction, coordination, and control of activi
ties of a public nature. "5 Along with Hervada we can distinguish among var
ious aspects of the munus regendi the direction, coordination , and control 
of public activities; the establishment of the general norms of participation 
in the life of the Church; the decisions and judgments regarding doctrinal 
controversies, the spirituality of the faithful and the activities of the institu
tion in its social aspects; the regulation, fostering, and substitution of activ
ities derived from the freedom of the faithful.6 

c) The munus regendi is distinguished also from the power of gover
nance or jurisdiction. The power of jurisdiction refers in the strict sense to 
the issuing of dispositions, decisions, or mandates that have the virtual 
quality as recognized by the legal system of juridically binding, externally 
and internally, the conduct of the faithful. It is a decision-making capacity, 
necessary for the legal effectiveness of a just social order in the Church 
and is manifested as legislative, executive , and judicial power, pursuant to 
the principle of distinction of powers in the exercise of ecclesiastical 
power (cf. c. 135 § 1). 

On the other hand, the function of governance in the broad sense , 
the munus regendi, includes not only juridically binding decisions, but 
also other non-imperative provisions that intend to promote first the ini
tiative and free membership of those to whom they are intended. This nu
ance that can seem at first glace somewhat artificial is  important 
considering the particular nature of governance in the Church. The dis
tinction is implicit in the well-know text of Lumen gentium 27, devoted to 
the pastoral function of bishops. There it is said, "Bishops rule, as vicars 
and legates of Christ, the particular churches that have been entrusted to 
them, with their advice, exhortations, examples, but also with their au
thority and sacred power." Advice , exhortation, and example, therefore , 
can be ways of governing the Church-which obviously does not exclude 
the opportune binding mandates-but they are not manifestations of 
power of governance or jurisdiction. 

The distinction between power of jurisdiction and governance un
derstood also as subsidiary, help and fostering of activities, is present in 
the doctrine of the authors 7 and also inspires ecclesiastical legislation. 

4. Cf. W. ONCLiN, "De potestate regiminis in Ecclesia," in P LEISCHING-F. POTOTSCHNIG-R. POTZ 
(Eds.), Ex aequo et bona. Willibald M. Plochl zum 70. Geburtstag (Innsbruck 1977), p. 224. 

5. J. HERVADA, Elementos . . . , cit., p. 250. 
6. Ibid., pp. 251 and 252. 
7. Cf., for example, in dates even closer to the clause of Vatican Council II, the opinions of 

K. MbRSDORF, Munus regendi et potestas iurisdictionis, and J.A. SOUTO, "El munus regendi 
como funci6n y como poder," published in Code Commission, Acta Conventus Internationalis 
Canonistarum (Rome May 20-25, 1968) (Rome 1970), pp. 199 and 245, respectively. 
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For example, the canons regarding the Roman Curia contained in 
the Apostolic Constitution Pastor bonus can be recalled. In this pontifical 
law particular attention has been paid to the new functions of pastoral 
service attributed to the Roman diacasteries, including the Congregations 
of the Curia, which are not limited to the exercise of administrative 
power. 8 Moreover, the need to consult the particular churches and episco
pal organizations before important documents of a general character are 
prepared (cf. PB 26 § 1). ais a criterion of governance expressly included 
in the norms of Pastor bonus, This can turn out to be very useful for the 
reception and efficaciousness of the decisions. 

In sum, we can define the power of governance or jurisdiction in the 
strict sense as an aspect of the function of governance that consists in ju
ridical capacity, of divine institution and ecclesiastical regulation, of di
recting the social life of the Church according to the supernatural end of 
its members through the issuing of mandates and legislative, executive, 
and judicial decisions. 

4. The norms contained in the title upon which we comment refer es
pecially to the subjects and basic organization of power of governance 
(cc. 129 and 134), the juridical distinction and governance of legislative, 
executive, and judicial powers ( c. 131) ,  the public nature of governance 
( c. 130), the ways of participating in the power of governance ( c. 131 ), and 
finally, various aspects relative to the exercise of executive power, the ju
ridical governance of the delegation and extinction and substitution of 
power ( cc. 135 § 2ft). 

8. Cf. in general the expressions contained in PB 13. Also cf. A. VIANA, "La potestad de los 
dicasterios de la curia romana," in Ius Canonicum 30 (1990), p. 93. 
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129 

Tit. VIII. Power of Governance c. 129 

§ 1.  Potestatis regiminis, quae quidem ex divina institu
tione est in Ecclesia et etiam potestas iurisdictionis 
vocatur, ad normam praescriptorum iuris , habiles 
sunt qui ordine sacro sunt insigniti. 

§ 2. In exercitio eiusdem potestatis, christifideles laici 
ad normam iuris cooperari possunt. 

§ 1 .  Those who are in sacred orders are, in accordance with the provi
sions of law, capable of the power of governance, which in fact be
longs to the Church by divine institution. This power is also called the 
power of jurisdiction. 

§ 2. Lay members of Christ's faithful can cooperate in the exercise of this 
same power in accordance with the law. 

SOURCES: § 1: c. 196 
§ 2: SCCouncil Resol., 14 dee. 1918 (AAS 1 1  [ 1919] 128-133); 
Pontificia Commissio pro Russia, Ind. ,  20 ian. 1930; Sig
natura Resp. 19 nov. 1947; Pius PP. XII, Alloc. ,  5 oct. 1957 
(AAS 49 [ 1957] 927); LG 33; AA 24; Signatura Decisio, 1 1  iun. 
1968; SCRSI Reser. 7 feb. 1969; SCRSI Deer. Clericalia insti
tuta, 27 nov. 1969 (AAS 61  [1969] 739-740), Seer. St. Facul. , 
1 oct. 1974; EN 73a; SCRSI Reser. , 26 iun. 1978, 3; SCRSI 
Resp., 21 aug. 1978; PA 7, 17  

CROSS REFERENCES: cc. 134, 274 § 1 , 331, 391, 142 1  § 2 

COMMENTARY ------

Antonio Viana 

1 .  Canon 129 expresses the solution of the CIC to the problem of 
those who hold power of governance. This provision, not found in the 
norms of the CJC/19 17, intends to give a practical response to a much 
deeper problem, especially debated by the authors after the celebration of 
Vatican Council II. The problem consists in determining with sufficient pre
cision the relationships between the priesthood ( common and ministerial) 
and power in the Church. The question of the subjects of ecclesiastical ju
risdiction depends upon it. It seeks to express the meaning of the sacra
ment of holy orders in relation to the transmission and attribution of power 
of governance. 
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2. Traditionally a dual way to attribute public functions in the Church 
was distinguished: the sacrament of holy orders in its various degrees and 
the canonical mission. The sacramental path (power of orders) refers to 
the capacity of producing in the name of Christ the spiritual and sanctify
ing effects bound to holy orders . The canonical mission (the conferral of 
an ecclesiastical office , delegation of power) qualifies, for its part, accord
ing to the nonns provided for the social governance of the Church (power 
of jurisdiction). This distinction is implicit in no. 2 of the pen. 

The problem properly consists in determining in what measure holy 
orders are necessary or sufficient for the holding and the exercise of the 
power of governance and, in a parallel manner, what is the scope of the ca
nonical mission, of participation in ecclesiastical authority, in the trans
mission of power. It is a complex issue because of the diversity and 
breadth of historical, theological, and canonical aspects that are related to 
it. From a practical point of view, one of the problems that must be re
solved in this context is the possibility and scope of the exercise of juris
diction on the part of laity, meaning here those faithful who have not 
received the sacrament of holy orders. 1 

It is not possible here to expound the doctrinal debate on the subject 
in complete detail. In a very summary manner three principal responses to 
the stated general problem can be made . These solutions are present in 
the theological and canonical doctrine after Vatican Council II and espe
cially concern episcopal power. 

In the first response, which is doctrinal, the sacrament of holy orders 
is the ontological foundation for power of governance or jurisdiction, 
which is transmitted exclusively through the canonical mission. Other au
thors point out that power is conferred, in part by the sacrament and in 
part by the canonical mission, the complementary action of both elements 
being necessary for a full constitution of power. Finally, another group of 
authors considers that power is conferred in its entirety by episcopal ordi
nation tied to hierarchical communion, while the canonical mission only 
concerns the determination of the scope of the exercise of sacramentally 
received jurisdiction. 2 

These various solutions to the problem of the sacramental founda
tion of power in the Church were manifested during the preparatory work 
for c. 129 and are also present in the interpretation of the current law. 3 

1. Cf. in this sense the most accurate expression of the parallel canon in eastern law: "In 
exercitio potestatis regiminis ceteri christifideles ad normam iuris cooperari possunt": 
c. 979 § 2 CCEO. 

2. Cf. the summery and bibliography cited by E. MOLANO, Introducci6n al estudio del 
Derecho Canonico y del Derecho Eclesiastico del Estado (Barcelona 1984), pp. 120, note 8 
and p. 121 .  For a more complete paper, A. CELEGHIN, Origine e natura delta potesta sacra . 
Posizioni postconciliari (Brescia 1987). 

3. Cf. E. MALUMBRES, "Los laicos y la potestad de regimen en los trabajos de reforma 
codicial: una cuesti6n controvertida," in Ius Canonicum, 26 (1986), pp. 563-625. 
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The diversity among the authors is explained, on one hand, by the 
different concept of "power" that they employ. An opportune distinction is 
missed on occasion between the terms sacra potestas, munus regendi 
and potestas iurisdictionis, which are not perfectly interchangeable (see 
above commentary on book I, title VIII , De potestate regiminis). On the 
other hand, the interpretation of c. 129 is complicated even more because 
of the provisions contained in other canons of the CIC that make a har
monic solution difficult. Specifically, c. 27 4 § 1 provides, in the context of 
the rights and obligations of clerics, that "only clerics can obtain offices 
the exercise of which requires the power of orders or the power of ecclesi
astical governance." In contrast, c. 1421 § 2 provides that "The Bishops' 
Conference can permit that laypersons also be appointed judges. Where 
necessity suggests, one of these can be chosen in forming a college of 
judges." That is to say, there is the possibility that a layperson would be 
the holder of an ecclesiastical office for the exercise of one of the typical 
manifestations of power of governance, such as administering justice ( cf. 
c. 135 § §  1 and 3). 

All these facts, tied to the "intentional imprecision" of c. 129,4 which 
has not tried to resolve a doctrinally debated question, have caused, we re
peat, the absence of an interpretive consensus of the said norm. There are 
authors who emphasize the habilitas of the ordained for jurisdiction 
(cf. 129 § 1) to the extreme of excluding on principle the remaining faith
ful from its exercise. In this sense, c. 129 § 2 will permit at most a certain 
cooperation in the process of formation of the jurisdictional acts (e. g., 
through participation in consultative organs). Other authors continue to 
point out, with a greater basis, in my judgment, the real possibilities of ju
risdictional cooperation opened by c. 129 § 2. 

3. At the same time, that lack of interpretive agreement has caused 
several uncertainties and hesitations in the special legislation after the 
Cle. Thus, for example, Pastor bonus allows in articles 3 §§ 2 and 7 that 
non-ordained faithful be named members of certain dicasteries of the 
Roman Curia. Nevertheless, its article 7 provides "that matters requiring 
the exercise of power be reserved to those in holy orders." It would appear 
more coherent with the recognition of the possible adscription into the di
castery (collegial organ) of non-ordained faithful as members, not to limit 
their voting on certain subjects. 

4. Canon 129 refers to the "law" (§§ 1 and 2) as a determining source 
of the holding and exercise of jurisdiction. As Lombardia opportunely ob
served "dealing with the canonical order, by law must be meant the har
monic conjunction of the current human law in each historical moment, 
with divine law. "5 Therefore, in the interpretation of c. 129 the reference 
to the hierarchical organization of the Church established by its Founder 

4. P. LOMBARDiA, Lecciones de Derecho Canonico (Madrid 1984), p. 102. 
5 . Ibid. , p . 103. 
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is necessary, which implies the constitution of capital offices: the Roman 
Pontiff and the bishops received directly from Christ (the Pope by divine 
mission, tied to his election and acceptance; the bishops through sacra
mental and canonical mediation in the Church) the plenitude of the tria 
munera ( docendi, sanctificandi, et regendi), including power of jurisdic
tion in its various manifestations (cf. c. 33 1 and 391). They externally rep
resent Christ, the head of the Church, as visible foundations of unity in 
the universal Church and in the various particular churches (cf. LG 23) . 
Without considering the case of the collegial exercise of supreme power, 
e.g. , through an ecumenical council, what is important to point out now is 
that, in the case  of the Pope and bishops at the head of particular 
churches, the holding of power of jurisdiction has a capital, original 
meaning, one not derived or shared with other ecclesiastical authorities. 
In contrast, dealing with other subjects, power is shared, pursuant to law, 
through an instrument of ecclesiastical office or else by personal delega
tions ( cf. c. 131) .  It amounts to saying that the exercise of jurisdiction is 
communicable by itself. 

In this sense, c. 129 § 2 permits various possibilities for cooperation 
in the exercise of power of jurisdiction, pursuant to law established in the 
canons corresponding to the various ecclesiastical offices and in the 
norms that regulate the exercise of the delegation of power. 

Both clerics and the other faithful can cooperate in the exercise of 
power of jurisdiction that originally resided in the capital offices. In the 
case of non-ordained faithful, nevertheless, the holding of offices and 
functions that objectively require holy orders or that historically have 
been attributed to the members of the ordo clericorum is excluded. 6 In 
any case, and this is the principal practical solution in the interpretation of 
c .  129, it is the divine and human law that establish the personal condi
tions for holding and cooperation in the exercise of power of governance. 

6. Cf. in J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), 
pp. 2 1 2-220, the distinction between functions necessarily, normally, and historically 
reserved for the ordo clericorum. 
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Tit. VIII. Power of Governance c. 130 

Potestas regiminis de se exercetur pro foro externo, 
quandoque tamen pro solo foro interno, ita quidem ut ef
fectus quos eius exercitium natum est habere pro foro 
externo, in hoc foro non recognoscantur, nisi quatenus id 
determinatis pro casibus iure statuatur. 

Of itself the power of governance is exercised for the external forum; 
sometimes however it is exercised for the internal forum only, but in such 
a way that the effects which its exercise is designed to have in the exter
nal forum are not acknowledged in that forum, except in so far as the law 
prescribes this for determinate cases. 

SOURCES: cc. 196, 202; SAP Ind., 4 nov. 1927; SAP Ind. , dee. 1927; SAP 
Reser., 1 1  apr. 1962; Prine. 2; SAP Reser. , 19 iun. 1970 

CROSS REFERENCES: cc. 64, 74, 142 § 2, 508, 976, 1079 § 3, 1080 § 1 ,  
1082, 1357 

COMMENTARY ------

Antonio Viana 

1. The exercise of power as a juridical phenomenon that exists in the 
Church as a divine institution binds the faithful in as much as they are 
considered to be members of a community: the communitas fidelium. 
The peculiar nature of the Church as simultaneously a visible and invisible 
reality ( cf. LG 8), however, forces the canonical system to touch not only 
upon social behavior, but also, upon individual aspects of the faithful per
son's conscience and behavior that do not have external manifestations. 

2. The traditional distinction between the internal and external 
forum refers to the personal ambit or reach of the power of governance or 
jurisdiction. It has been frequently argued in the interpretation of this dis
tinction that the external forum is the proper ambit of the law, whereas 
the internal forum would be the ambit of the faithful person's conscience. 
An example of this classical manifestation was c. 196 of the CJC/1917 that 
considered the internal forum as "forum conscientiae ." Without denying 
the properly juridical meaning of external forum, we should not, however, 
reduce the internal forum to the ambit of morality. Furthermore, this con
ception entails the danger of separation between the Church as a salvific 
community and the Church as a juridical society. 1 It is evident that ecclesi-

1. A danger already signaled by K. MbRSDORF: Cf. A. CAITANEO, Questioni fondamentali 
delta canonistica nel pensiero di Klaus Morsdorf (Pamplona 1986), p. 78. 
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astic dispositions normally bind in conscience independently of whether 
they are adopted in one or the other forum. On the other hand, this distinc
tion refers to the fact that the power of governance itself is capable of 
manifesting public effects, by means of juridical acts that can be deter
mined by the habitual means of proof (external forum) ,  or in an occult 
manner (internal forum), when the salus animarum renders the disclo
sure of these juridical acts unnecessary or even harmful. This is what hap
pens, for instance, in the case of the dispensation of an occult marital 
impediment. Consequently, we are neither talking about different powers 
nor the contrast of the external juridic order and the moral order nor 
about different ambits of the same power of governance, depending on 
whether the exercise of the power is public or not, in view of the objective 
needs of the faithful 

3 . In the present canon, the attempt to make public the habitual exer
cise of the power of governance that per se is exercised in the external 
forum ( especially when one considers the social nature of the Church and 
the necessary certainty of juridical acts of power) is very important. An 
exorbitant or unlimited exercise of the power in the internal forum would 
present numerous problems, especially as far as the difficulty of proof of 
the distinct acts is concerned. Thus, the excessive proliferation of the 
latae sententiae penalties in the CJC/1917 together with the broad facul
ties granted to confessors for the remission of the penalties, promoted an 
excessive employment by confessors in the canonical penal system to the 
detriment of ecclesiastical judges. 2 

Due to these problems, the directive principle no. 2 of the reform of 
the CJC/19 1 7, approved by the episcopal synod of 1967, was expressly 
aimed to promote the necessary coordination of both forums. 3 

Consequently it is the norm that the power of governance provide ju
ridical efficacy in both forums. In specific cases, however, and when the 
salus animarum requires it, it is possible that this effect not be recog
nized externally. It is also possible (this is how it is provided for in the in 
fine of c. 130) that the law may expressly provide in some specific case 
that the power exercised in the internal forum may have juridical conse
quences in the external forum. This is the case, for instance, in the regula
tion provided for by c. 1082. 

4. The power of governance for the internal forum can be sacramen
tal or extra-sacramental. In the first case, it is exercised through the sacra
ment of penance (cf. cc. 508, 1079 § 3, 1357, etc.) ;  in the second case, the 
power of governance is exercised without publicity, but not by means of 
sacramental confession (i.e . ,  the dispensation of an occult marital impedi
ment granted for the internal forum. Cf. cc. 1079 § 3, 1080 § 1, 1082). 

2. Cf. ibid., pp. 102-104. 
3. Cf. Comm. 1 (1969), p. 79. 
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5. The distinction between internal and external forum is especially 
relevant in the ambit of matrimonial law (mainly in the dispensation of oc
cult impediments) and of penal law (remission of penalties in the internal 
forum). In the context of ecclesiastical organization, it is used as a princi
ple for the exercise of the power, and also has some consequences as far 
as the competencies attached to the ecclesiastic offices is concerned. It is 
a presumption that whoever has a title of power of governance, be it ordi
nary or delegated, can exercise it in both in the internal and external fo
rum, unless the law or the nature of the matter establishes otherwise. This 
general presumption is deduced from the former law, provided for in 
c .  202 CJC/1917, and from the general criterion implicit in the present 
c. 130. It is obvious that this presumption is not applied in those cases in 
which the power is granted only for the internal forum; in other words, we 
cannot presume that the power granted for the internal forum is also valid 
for the external forum (cf. c. 74). 

6. Finally, it should be noted that there is an existence of a minimal 
organization surrounding the activities of the internal forum. In the dioce
san ambit, the canon penitentiary ( or any other priest so designated, wher
ever there is not a chapter) is competent vi officii to absolve in the 
sacramental forum latae sententiae censures that are neither declared nor 
reserved to the Holy See ( cf. c. 508; cf. also c. 566 § 2 for the singular fac
ulty of the chaplain in this same sense). In the universal ambit, "For the in
ternal forum, whether sacramental and non sacramental, [the Apostolic 
Penitentiary] grants absolutions, dispensations, commutations, valida
tions, condonations, and other favors (PB 1 18). 
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§ 1.  Potestas regirninis ordinaria ea est, quae ipso iure 
alicui officio adnectitur; delegata, quae ipsi perso
nae non rnediante officio conceditur. 

§ 2.  Potestas regirninis ordinaria potest esse sive propria 
sive vicaria. 

§ 3.  Ei qui delegaturn se asserit, onus probandae delega
tionis incurnbit. 

§ 1 .  Ordinary power of governance is that which by virtue of the law itself 
is attached to a given office; delegated power is that which is granted 
to a person other than through an office. 

§ 2. Ordinary power of governance may be proper or vicarious. 

§ 3. One who claims to have been delegated has the onus of proving the 
delegation. 

SOURCES: § 1 :  c. 197 § 1; SCDS Deer. Catholica doctrina, 7 maii 1923, 
4 (AAS 15 [ 1923] 392); CodCom Resp. IV, 26 mar. 1952 (AAS 
44 [1952] 497) 
§ 2: c. 197 § 2; CodCom Resp. IV, 26 mar. 1952 (AAS 44 [ 1952] 
497) 
§ 3: C. 200 § 2 

CROSS REFERENCES: cc. 134, 136ff, 145 § 1 

C OMME NTARY ------
A ntonio Viana 

The distinction made in c. 131  § 1 presents the instruments envi
sioned by the canonical system for the transmission of and participation 
in the exercise of the power of governance. On the one hand, the channel 
is the ecclesiastical office; on the other hand, the instrument is the delega
tion of power. These are the typical manifestations of the canonical mis
sion. 

1. Ordinary power 

In the legal concept of ordinary power one can distinguish two main 
characteristics. In the first place is the connection of power with an of
fice. Any manifestation of ordinary power requires the proper title of an 
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ecclesiastical office (cf. c. 145) , although not all ecclesiastical offices en
tail the exercise of the power of governance. 

Secondly, it is characteristic of ordinary power that the connection 
of power to the office be directly established by the law, ipso iure. By 
"law, " we mean here objective law, in other words, divine and human 
norms that constitute the diverse ecclesiastical offices. The appointment 
of the officeholder by the authority does not properly grant the ordinary 
power, which is already objectively connected to the office by the norms 
that constitute it. This is why the authority that appoints cannot freely 
alter the proper characteristics of an office endowed with ordinary power 
(rights of the titleholder, obligations proper to the position, objective com
petencies) unless the authority is competent to establish and modify the 
constitutive norms. 1 

The juridical system specific to ordinary power is established with 
the regulation of each office. Nonetheless, the CIC determines some as
pects that constitute the general juridical system. As a result of how di
verse the extent and content of the power of diverse ecclesiastical offices 
are, the CIC establishes a prior classification identifying some subjects of 
ordinary power with the terms "ordinary, "local ordinary," and "diocesan 
bishop" (cf. c. 134). Other dispositions of the CIC acknowledge the fact 
that ordinary power can be delegated within certain limits (cf. cc. 135 §§  2 
and 3, 137). There are also some general norms about the sphere of exer
cise, interpretation and suspension of ordinary power (cf. cc. 136, 143 § 2, 
138, 139). In a manner that parallels its acquisition, the exercise of ordi
nary power ceases when there is cause for loss of office provided by the 
canonical system (cf. c. 143 together with cc. 184ff). 

a) Proper ordinary power 

The classification of ordinary power into proper and vicarious has 
not always been peaceful, most of all due to the historical discussions 
about certain aspects that present similarities between vicarious and del
egated power. 2 Today, however, one can consider the matter as defini
tively settled with the division recognized in cc. 197 § 2 CIC/191 7  and 131 
§ 2 CIC. 

This distinction is of interest not only because it implies certain dif
ferences in the juridical system of one or the other type of ordinary power, 
but also, and in a broader sense, in as much as it is an attribute of the hier
archical structure of the Church. It expresses a particular distribution of 

1. Cf. G. MICHIELS, De potestate ordinaria et delegata (Tournai 1964), p. 122; 
A.M. STICKLER, "Le pouvoir de gouvernement. Pouvoir ordinaire et pouvoir delegue," in 
L'Annee Canonique 24 (1980), p. 71. Cf. also here the special case of c. 145 § 2 in fine. 

2. Cf. M. CABREROS DE ANTA, "Concepto de potestad ordinaria y delegada," in Estudios 
Can6nicos (Madrid 1956), pp. 200ff. 
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ecclesiastical offices based on the title or theological and juridical justifi
cation of the power attached to the most important ecclesiastical offices. 

Traditionally, proper ordinary power is defined as that which is exer
cised in one's own name as opposed to vicarious power which is exercised 
on someone else's behalf. This definition is correct, but it must be com
pleted by ref erring to the structural relevance of the distinction between 
proper and vicarious power. Indeed, this distinction parallels the distinc
tion between capital ( or principal) and auxiliary ecclesiastical offices 
that was disseminated especially by Klaus Morsdorf and other representa
tives of the German school.3 In reality, proper power is that which is at
tached ipso iure to the offices which have capital status. Let us take a 
brief look at this aspect. 

In accordance with the hierarchical structure of the Church, estab
lished by its divine Founder and corresponding to a certain extent to the 
image of the Mystical Body of Christ, some offices receive the mission of 
representing externally Christ-Head and exercising in his name functions 
of capital status over the other members ( viatores) of the Mystical Body. 
The prototype of these capital offices is naturally constituted by the 
Roman Pontiff and the bishops that preside over the particular churches. 
By divine law they occupy a juridical, capital position, because they are 
proper titleholders, although always in the name of Christ, of the functions 
of teaching, sanctifying, and ruling the faithful that in a moment of history 
belong to the universal Church and to the different particular churches. 
More specifically, the power of governance that they exercise is proper, be
cause it neither derives from any human authority, nor is it a participation 
in that which corresponds to other offices. Pontifical and episcopal power 
are originally received from Christ through the mediation of the Church. 

Besides these capital offices by divine law, canon law has tradition
ally recognized (this is also true for the law currently in force) the exist
ence of other offices with proper power. We are dealing in this case with 
capital offices with power that is proper by human law; that is to say, as a 
consequence of the development of the ecclesiastical organization; from 
the transmission of functions by the sacrament of orders and canonical 
mission, beginning, above all, with the pontifical primacy. 

Those who have title of offices provided with proper power by pon
tifical law carry out capital functions of an episcopal nature that they ex
erc ise on the ir own behalf in communities of the faithful that are 
canonically equivalent with dioceses and are limited territorially or per
sonally. In the current universal law these offices are the territorial prela
ture and territorial abbacy on the one hand (cf. c. 370) , and military 

3. Cf. a summary of his teaching in A. CATTANEO, Questioni fondamentali delta 
canonistica nel pensiero di Klaus Morsdorf (Pamplona 1986), pp . 272ff. Also R.A. STRIGL, 
Grundfragen der kirchlichen Amterorganisation (Munich 1960), pp. 63ff. 
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ordinaries and personal prelature on the other.4 To designate the power of 
these positions, the former law used the expression "quasi-episcopal" or 
prelature power, which emphasized above all its canonical equivalence 
with the power of diocesan bishops, within certain limits and in accor
dance with pontifical law. 5 

Even though they are not part of the hierarchical organization of the 
Church, the major superiors of clerical religious institutes of pontifical 
right and the superiors of societies of apostolic life with the same charac
teristics are also titleholders of proper power through pontifical commu
nication. These major superiors share the canonical denomination of 
"ordinaries" with jurisdiction ( cf. c. 134 § 1) and cannot be considered as 
vicars of the Pope. 

The German school mentioned above also asserts a power proper to 
the office of parish priest, in as much as he is in charge of the specific and 
autonomous community of the faithful that is the parish. In this sense, 
c .  519 considers the priest as a "proper pastor" of the parish, subordinate 
to the diocesan bishop. Properly the term "power," however, always im
plies specific contents of jurisdiction, so that it is only applicable to the 
parish priest taking into account his power of internal forum and the lim
ited aspects of the power of external forum that he can exercise over the 
faithful entrusted to him. 

b) Vicarious ordinary power 

Vicarious power is a manifestation of ordinary power. It is expressed 
by means of some auxiliary offices and those subordinate to offices with 
capital and proper power. Vicarious offices are structurally connected 
with capital offices and exercise their power of governance in their name. 
Unlike delegation of power, this vicarious power is exercised in someone 
else's name, but always through the office. 

Authors have argued at great length throughout history about the ju
ridical nature of vicarious power, or, from a different perspective, the 
meaning of vicarious participation as an informing principle of ecclesiasti
cal organization (theories of representation and of juridical identity, doc
trine of the organic de-concentration of power). 6 Nowadays, we can 
indicate that vicarious power expresses an "organic participation in the 
proper power of a capital office. "7 To say that vicarious power is partici
pated amounts to indicating that it derives, by virtue of the law, from the 

4. Cf. SMC, II § 1: "Ordinariatui rnilitari, ut proprius, praeficitur Ordinarius . . .  " (cf. also 
IV, 3°); c. 295: "Praelatus ut Ordinarius proprius . . . .  " 

5. There is a summary of this doctrine in A. VIANA, Territorialidad y personalidad en la 
organizaci6n eclesidstica. El caso de las ordinariatos militares (Pamplona 1992), pp. 148-155. 

6. Cf. A. VIANA, "Naturaleza can6nica de la potestad vicaria de gobiemo," in Ius 
Canonicum 28 (1988), pp. 99-130 (pp. 105ft) . 

7. Ibid., pp. 122ff. 
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capital office endowed with proper power. The power of the vicar is not 
different from that of capital proper power in its content. It is, however, a 
different title that justifies its exercise (participation). This is a limited par
ticipation in the sense that it is not extended to all the aspects of proper 
power. Besides, vicarious power is subordinate or dependent, since the ti
tleholder of the proper office is a hierarchical superior to the vicar and has 
the corresponding powers of control, direction of the activity, appoint
ment, revision of vicarious acts, etc. Thus, for instance, the power that the 
law recognizes in favor of the vicar general is the same power of gover
nance as that of the diocesan bishop, though limited to the administrative 
ambit and thus excluding the legislative and judicial power of the bishop. 
At the same time, the vicar general is hierarchically subordinate to the 
bishop. The bishop is the one who appoints him, directs his activities, and, 
reviews his acts ex officio or by hierarchical recourse ( cf. cc. 4 75ff). 

It is also said that vicarious power expresses an organic participa
tion in capital power. This term is intended to remind us that vicarious 
power is exercised vi officii. The norms establishing the juridical system 
of the delegation of the power of governance are not applicable, conse
quently, to vicarious offices (ordinary power), even though delegation and 
vicarious participation may present certain similarities. 

We can name some of the most common features that characterize 
vicarious offices and inform their juridical system. The most important 
features are those that are derived from the subordination of the vicarious 
office to the capital office. This position of dependency has certain conse
quences for the development of the functions that the vicar exercises and 
also for the objective characteristics of the vicarious office itself. 

A typical manifestation of that subordinate position is the freedom 
that the proper titleholder enjoys in the selection, appointment, and re
moval of the titleholder of the vicarious office. These acts are subject nei
ther to special procedures nor to prior consultations, as it is the case with 
other positions. It is also characteristic that these vicarious offices have a 
special relationship with the titleholder of the capital office, because they 
are both positions "of trust," being habitual collaborators in governing and 
administration. 8 The law frequently outlines the duty of submitting peri
odic reports and promotes the necessary coordination of the activities of 
the vicar with the proper pastor's will and intentions. 9 

Furthermore, the proper pastor has true power of direction over the 
activity of the vicar and can control his performance by means of reserva
tion and special mandate.  Through the exercise of reservation the 

8. That is why the vicarious offices are normally located in the same see as the capital 
office, although some exceptions do apply as in the case of apostolic Vicars and Prelates ( cf. 
c. 371 § 1). 

9. Cf. c. 480, c. 407 together with c. 406, cc. 65 and 473 § 4. For the central organization, 
cf., e.g., PB 18c. 
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titleholder of the capital office can take upon himself the exercise of 
some tasks that would normally be the vicar's duty or that would at least 
in theory belong to him. The special mandate consists of a prior authoriza
tion of the proper pastor so that the vicar can act validly in some matters 
of special importance. Both institutions, reservation and special mandate, 
have been expressly provided for in the CIC taking into account vicarious 
administrative power in diocesan governance. 10 

Another important feature is that the vicar has the same fate as the 
titleholder of the capital office (unlike the general principle provided for 
in c. 184 § 2), so that the vicar is terminated when a situation of vacant or 
impeded see occurs (cf. c. 481 §§  1 and 2; PB 6). 

The characteristics mentioned here are present most of all in execu
tive administrative vicars. Vicarious judges constitute, on the other hand, 
a single authority, unum tribunal, with the capital office in whose power 
they definitely participate. 11  Furthermore, the nature of and specialization 
proper to judicial power exclude the effective direction and controls that 
take place in the executive governance. Judges, both vicarious and dele
gates, only obey the law and their conscience in the exercise of their of
fice. Thus, the diocesan judicial vicar does not cease from his office in the 
case of vacant see ( cf. c. 1420 § 5), and neither he nor the other judges can 
be removed, unless there is a legitimate and grave cause for it ( cf. c. 1422). 

Finally, we could enumerate the most important vicarious offices in
stituted by universal law. We should basically differentiate between pontif
ical vicars and vicars of the diocesan bishop. In the first group we have 
vicars, prefects, and apostolic administrators that govern their communi
ties in the name of the Roman Pontiff and are canonically equivalent in 
their functions to diocesan bishops. 12 The dicasteries of the Roman Curia 
and especially the members of the congregations (for the administrative 
sphere) and the judges of the pontifical tribunals (for the judicial 
sphere) 13 also exercise pontifical power in a vicarious manner. Among the 
diocesan vicars, the vicars general and episcopal vicars deserve special 
mention in the executive sphere, as does the judicial vicar in the sphere of 
processes. 14 

10. Cf. cc. 134 § 3, 406 § 1 and 479 §§ 1 and 2. For the Roman Curia cf. above all PB 18a. 
Regarding reservation in the diocesan judicial ambit, cf. c. 1420 § 2. 
11 .  "Vicarius iudicialis unum constituit tribunal cum Episcopo . . .  " (c. 1420 § 2). 
12. Cf. c. 371. Regarding the canonical equivalence with the diocesan bishop, cf. 134 § 3 

together with cc. 381 § 1 and 368. On the significance of vicarious power in such cases, cf. 
Comm. 18 (1986), p. 66. 
13. Cf. cc. 360 and 1442; PB proemio, 8 
14. Cf. cc. 391 § 2 ,  475ff, 1420. 
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2. Delegated power of governance 

The delegation of power can be interpreted in several ways: the act 
of delegation itself, its content, or the objective reality of the power that 
has been delegated and that is not granted through the office: "quae ipsi 
personae non mediante officio conceditur" (c. 131 § 1). 

a) Objective characteristics 

As the channel or instrument of the participation in the exercise of 
the power of governance, delegation entails a reversible, inorganic com
munication of the exercise of jurisdiction. Along these lines, one can dis
tinguish the following objective characteristics of delegation. 

First, we should always emphasize the independence of delegation 
from the ecclesiastical office. Delegated power is not received nor exer
cised through an office, unlike ordinary power, and independently of the 
fact that the same individual may be able to exercise both powers proper 
to his office and others received by delegation (for instance, in the case of 
the metropolitan that receives particular delegations from the Holy See; 
cf. c .  436 § 2). The transmission of delegated power does not depend on 
the organization of the offices established by law. This is why it is said to 
be an "inorganic" transmission of power. 

Second, dele gation entails a communication of the exercise of 
power. This characteristic is related to the former one, since not depend
ing on the office, the proper title of the power is not delegated. The proper 
title of the delegated power belongs in actuality to the delegating person. 
The delegate exercises a power that is not proper, nor entails the title 
proper of a function constituted in a stable manner in the ecclesiastical 
system. The fact that the delegating person preserves his proper title does 
not mean, however, that the delegate acts in someone else's name, exercis
ing a juridical representation. The delegate acts as a subordinate of the 
delegating person, but in his own name. 15 

Third, an objective characteristic of delegation is the establishment 
of a hierarchical relationship between the active subject and the passive 
subject of the delegation (delegating person and delegate). This relation
ship of dependency is specified in the so-called "mandate" that contains 
the characteristics and conditions of a delegation provided by the delegat
ing person. Normally, it is formalized with an administrative decree. Inas
much as it affects the external forum, it must be committed to writing, 
though according to the general norms for administrative acts, the contrary 
would not be grounds for a sanction of invalidity ( cf. c. 37). All things con
sidered, delegation is not advisable because it can present problems of evi
dence (whoever claims to be the delegate is forced to demonstrate that the 

15. Cf. H. SOCHA, commentary on c. 131, p. 5, in K. LODICKE (Ed.), Miinsterischer 
Kommentar zum Codex Juris Canonici (Essen 1985ff) . 
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delegation has taken place, because, unlike ordinary power, the delegation 
is not presumed: cf. c .  131 § 3) . 

The mandate of delegation is essentially revocable, 16 because, on the 
one hand, it is issued freely, and, on the other hand, it only transmits the 
exercise of jurisdiction, the title ownership of which is always held by the 
delegating person. The mandate of delegation authorizes one for one case 
or for the majority of cases of the same kind (ad universitatem casuum). 
In the latter case, one is dealing with universal delegation, a juridical fig
ure which must be interpreted broadly ( cf. cc. 137 § 1 and 138). 

b) Subjective characteristics 

Delegation implies a juridical relationship between the delegating 
person and the delegate. The delegating person has authority and holds 
title to the power, the exercise of which he delegates. It can be the legisla
tor, the administrator or even the judge in some limited cases ( cf. c. 135 § 
3). This is the so-called delegation ab homine. 

A classic disputed question concerns the admissibility of delegation 
a iure. 17 It ends up being an "impersonal" delegation in the sense that the 
delegating person would not be here a specific ecclesiastical authority but 
the law itself which would communicate the power once the case pro
vided for in the corresponding norm had occurred, independent of the of
fice and the specific intervention of the authority. The authors that defend 
the existence of delegations a iure base their argument on some norms of 
the CJC/1917  and the present Cle. Thus, for example, when a penitent is at 
risk of death, any priest can validly and legally absolve him not only of any 
sin, but also of any censure, a faculty which without a doubt expresses a 
specific exercise of jurisdiction. 18 In this and other cases, it is the law 
which assigns the power, independent of the office and of the intervention 
of any authority. Other authors argue, however, that the only real delega
tion is that which occurs when the requirements of delegation ab homine 
have been met. As we can see, the problem of delegation a iure in the ca
nonical system is in fact a problem of qualification, a problem that de
pends on the concept of delegated power being used. The existence of 
specifically attributing power provided for in the system without the medi
ation of an office or the intervention of an authority cannot be questioned. 
It is an entirely different matter whether those cases should be considered 
as delegations, most of all when one considers that in the so-called delega
tion a iure the interpersonal, hierarchical relationship (normally between 

16. "Potestas delegata extinguitur . . .  revocatione delegantis delegato directe intimata" 
(c. 142 § 1). 
17. Cf. M. CABREROS DE ANTA, Concepto de potestad ordinaria y delegada, cit., pp. 194ff, 

207ff, 212ff. 
18. Cf. cc. 976 CIC, and 882 C/C/1917. Other typical examples are the current cc. 1079 § 3, 

1357, 1354 § 2, and also the dispositions for cases of a vacant or impeded see: cf., e.g., the 
expression "a iure quidem collatam" of c. 409 § 2. 
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two physical persons) typical of delegation is missing. Accordingly, it 
seems more appropriate to say that those instances that would justify del
egations a iure are legal authorizations to exercise the power in those 
specific cases which is provided by the norms. If someone argues, on the 
other hand, that the delegation is defined by the attribution of the exercise 
of the power independent of the office, not taking into account whether 
this attribution originated in the norm or in an administrative act of the 
authority, he would logically consider the mentioned cases as delegations 
a iure. 

The delegate is the passive subject of the delegation. This is normally 
an individual, but there is no theoretical impediment for the delegate to be 
a juridical person. This is what happens, for instance, when a bishops' 
conference receives a special mandate from the Holy See to publish a gen
eral decree (cf. c. 455 § 1). 

We can differentiate between singular delegation and plural delega
tion, depending on whether the delegate is one individual or a group of 
people that may or may not constitute a college. The CIC provides in 
cc. 140 and 141 some norms concerning plural delegation, differentiating 
among joint, collegial and successive delegation. 

The delegate is given a position canonically subordinate to the dele
gating person, and must strictly meet the conditions provided for in the 
mandate (cf. c. 133 § 1). The CIC provides in the canons of this title sev
eral determinations concerning the performance of the delegate. 

The general norms of the CIC concerning delegation refer mainly to 
the delegation of executive power ( evidence, subdelegation, interpreta
tion, suspension, and expiration). This special regulation is due to the 
great importance of the delegation in the administrative sphere. 19 The 
means of the delegation constitutes a complementary element of the tasks 
and the power which the proper titleholders of ecclesiastical offices exer
cise. The possibility of delegating the exercise of power reduces the num
ber of tasks proper to the constituted offices (that, excepting some 
particular organizations with an excessive bureaucracy, are not very nu
merous); at the same time it avoids the burdens of a structural, bureau
cratic , and economical nature that tend to be attached to the regular 
constitution of these offices. Accordingly, it has been said, with some jus
tice, 20 that delegated power is subsidiary and auxiliary to the ordinary 
power related to the offices of governing. 

19. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd expanded ed. 
(Pamplona 1993), p. 131. 
20. Cf. F.J. URRUTIA, "Delegation of the executive power of governance," in Studia 

Canonica 19 (1985), p. 353. 
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Tit. VIII. Power of Governance c. 132 

§ 1 .  Facultates habituales reguntur praescriptis de po
testate delegata. 

§ 2 .  Attamen nisi in eius concessione aliud expresse ca
veatur aut electa sit industria personae, facultas ha
bitualis Ordinario concessa non perimitur resoluto 
iure Ordinarii cui concessa est, etiamsi ipse earn ex
sequi coeperit, sed transit ad quemvis Ordinarium 
qui ipsi in regimine succedit. 

§ 1 .  Habitual faculties are governed by the provisions concerning dele
gated power. 

§ 2. However, unless the grant has expressly provided otherwise, or the 
ordinary was deliberately chosen as the only one to exercise the fac
ulty, an habitual faculty granted to an ordinary does not lapse on the 
expiry of the authority of the ordinary to whom it was given, even if 
he has already begun to exercise the faculty, but it passes to the ordi
nary who succeeds him in governance. 

SOURCES: § 2: c. 66 § 2; SCCong Deer. Proxima sacra, 25 apr. 1918 
(AAS 10 [ 1918] 190-192) SCCong Resp., 1 iul. 1918 (AAS 10 
[19 18] 325) ; Pius PP. XI, mp Post datam, 20 apr. 1923 (AAS 
15 [ 1923] 193-194) 

CROSS REFERENCES: cc. 131 § 1, 134, 479 § 3, 883ff, 966ff, 1 1 1 1  

C OMME NTARY ------

Antonio Viana 

The law in force uses the term faculty frequently. Normally, this is 
due to the desire to differentiate activities proper to the power of gover
nance from other operative cases that are similar but distinct. Thus, for 
example, when we talk about a priest's faculty for confession ( cf. 
cc. 966ft) the intent is not to consider that activity as proper to the power 
of orders as if it were a case of the power of governance. For this reason, 
c. 144 makes an express distinction between supplying for the executive 
power of governance (§ 1 )  and the application of supplying for the facul
ties of confirmation, confession, and assisting at marriages (§ 2). 

In generalfaculty means the ability to act in a licit or juridically effi
cacious manner. In the context of the norms on the power of governance 
the relationships between the subjects that grant, receive, or exercise the 
faculties take on the highest importance. 
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Some faculties are granted by law (e.g . ,  those that are attached to 
certain offices, according to the norms of the CIC), and others that are 
granted through acts of a competent authority (i.e . ,  those granted by the 
Holy See). In a parallel way, the receiver of the faculties can be a person 
by virtue of an office (thus in c .  566 § 1 the faculties that belong to the 
chaplain vi officii are dealt with) or without the mediation of an office. In 
the second case, it can happen that the recipient is the titleholder of a mu
nus, of a function that does not constitute an office, but, that, at the same 
time, justifies the faculty that is assigned (i.e . ,  the confessor). It can also 
happen that it is precisely the personal qualities of the addressee that jus
tifies the concession of the faculties (this is the case, for instance, when 
habitual faculties are granted to the diocesan bishop because of his per
sonal qualities, industria personae; cf. c .  132 § 2). 

In this canon the CIC regulates the concession ab homine (through 
the competent authority in each case) of habitual faculties to one or sev
eral people without the mediation of the office. The concession and exer
cise of such faculties is guided by the norms of delegated power ( c. 132 
§ 1) .  Canon 132 § 2 also regulates the special case of habitual faculties 
granted to ordinaries (cf. c. 134). 

These faculties are called habitual because, as c. 66 § 1 CIC/1917 in
dicated, they are granted in perpetuity or for a fixed term, but without 
specifying the cases. On the other hand, actual faculties are granted "for 
cases determined on an individual basis" as far as persons, matters, or the 
number of cases are concerned. 1 During the sessions of Vatican Council II 
and also after it, several norms were published by which the Holy See 
granted different faculties to bishops and religious superiors. 2 

Habitual faculties vary in content from one to another. Some consist 
of real powers; for instance when the power is granted to dispense in a 
certain matter without specifying the individual cases. In such cases, the 
concession is equal to a delegation of power. In other cases, habitual fac
ulties consist of authorization or permissions to exercise activities, nor
mally related to the sacrament of orders. For example, in the case for 
faculties of confirmation, confession or assisting at marriage ( cf. cc. 883, 
884 § 2, 966, 1 1 1 1  § 1). 

1. Cf. M .  CABREROS DE ANTA, commentary on c. 66, in C6digo de Derecho Canonico y 
legislaci6n complementaria, 1 0u1 ed. (Madrid I 976), p. 3 1 .  

2. Cf. mp Pastorate Munus, November 30, 1963, in AAS 56 (1964), pp. 5-12; Reser. Cum 
Admotae, November 6, 1964, in AAS 59 (1967), pp. 374-378; Deer. Religionum laicalium, 
May 31, 1966, in AAS 59 (1967), pp. 362-364; mp De Episcoporum Muneribus, June 15, 1966, 
in AAS 58 (1966), pp. 466-472. 
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Tit. VIII. Power of Governance c. 133 

§ 1. Delegatus qui sive circa res sive circa personas man
dati sui fines excedit, nihil agit. 

§ 2 .  Fines sui mandati excercere non intellegitur delega
tus qui alio modo ac in mandato determinatur, ea pe
r agi t ad quae de legatus est,  nisi modus ab ipso 
delegante ad validitatem fuerit praescriptus. 

§ 1 .  A delegate who exceeds the limits of the mandate, with regard either 
to things or to persons, performs no act at all. 

§ 2.  A delegate is not considered to have exceeded the mandate when 
what was delegated is carried out, but in a manner different to that 
determined in the mandate, unless the manner was prescribed for va
lidity by the delegating authority. 

SOURCES: § 1: c. 203 § 1 
§ 2: C .  203 § 2 

CROSS REFERENCES: cc. 124 § 2, 131 §§  1 et 3, 142 § 1 

C OMMENTARY ------

Hector Franceschi 

1 .  Delegated power has its own limits and interpretative criteria, one 
of which is determined in the present canon. This corresponds almost 
word for word with the minor modifications indicated later, namely c. 203 
of the CJC/1917. Although it was considered by some authors as an inter
pretative criterion for delegated power1 others, such as Michiels, under
stood it as a limitation on delegated power of jurisdiction on account of 
its scope.  2 According to Wernz-Vidal, it is a matter of the scope within 
which the delegated power is exercised. 3 

Canon 131 (see commentary) defines delegated power as that which 
is granted to a person other than through an office, a concept that allows 
for such versatility that the legislator must establish some criteria to de
termine its limits . This is precisely the task of the present canon. As the 
canon establishes in § 1 ,  the act of delegation, by means of which the title
holder of the power of governance delegates or subdelegates the power, 
determines the scope within which the delegated power is to be exercised: 

1. Cf. M. CONTE A CORONATA, Compendium Juris Canonici, I (Turin 1937), p.  330. 
2 .  Cf. G. MICHIELS, De potestate ordinaria et delegata (Tournai 1964), pp. 234-237. 
3. Cf. F. WERNZ-P. VIDAL, lus Canonicum, II (Rome 1943), p. 436. 
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"A delegate who exceeds the limits of the mandate, with regard either to 
matters or to persons, performs no act at all." 

2. The phrasing of this canon seems to suggest that the delegate is a 
representative of the delegating person. If his acts exceed his authority 
what he does is null, although § 2 of the canon allows for a certain margin 
of discretion since it permits that the execution of the acts be done in a 
different way from that established by the mandator. In any case, other 
norms seem to suggest that the power of the delegate is different from 
that of the delegating person. Of all these norms, it is important to men
tion c. 142 § 1 in fine which establishes that the power of the delegate 
does not come to an end coinciding with the extinction of the power of the 
delegating person, unless it is thus stated in the clauses of the mandate. 
Something similar can be deduced from the possibility of appealing to the 
delegating person regarding the acts of the delegate ( cc. 1732ft). The dis
tinction made by Labandeira is relevant in determining the relation be
tween the delegating person and the delegate: the power of the delegating 
person would be the material cause of the power of the delegate, while the 
mandate or concession would be the formal cause.4 Thus, although it is 
true that the power of the delegate depends on that of the delegating per
son, we can say that we are dealing with two powers with a great degree 
of autonomy. 

Michiels, discussing the canon referred to in the CJC/1917, says that 
the principles enunciated in this norm are also valid for the superiors with 
ordinary power,5 who cannot exceed the limits of their power. Why, then, 
is the delegate the only one that is mentioned? The above mentioned au
thor argues that, due to its nature and the peculiar way in which delegated 
power is transmitted given the versatility and the personal nature of this 
power, there is a higher risk of neglecting the determination of the ambit 
of its practice on behalf of the delegating person, and for this reason the 
legislator points out the need to determine the best possible manner. On 
the other hand, in the case of the ordinary power, which comes with the 
granting of an office, the risk of imprecision is less, since the laws or de
crees which govern those offices tend to be clear and the determination of 
the competence precise. 

As Bender states in his commentary on c. 203 CJC/1917, this precept 
"contains a warning not only for the delegates, but also for the delegating 
persons. According to the arguments presented in c. 203 § 1 ,  the dele
gating persons should make sure: 1 . That each time they deal with a re
stricted habitual delegation, it be done in writing, clearly phrased so that 
the extent of the power is determined . . .  2 .  That only when there is a real 
and serious need or use for it, should the granted power be restricted with 

4. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd expanded ed. 
(Pamplona 1992), pp. 132-133. 

5. Cf. G. MICHIEL.5, De potestate ordinaria et delegata . . .  , cit. p. 235. 
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clauses or other limitations, exceptions, etc., which are not customary in 
this type of delegation. "6 Certainly, if these indications are followed, it will 
be easier to avoid the problems of interpretation and diminish the risk of 
acts that are null. 

3. After the precept has been considered in general terms, we shall 
move on to analyze separately the problems that each of the paragraphs 
presents. In § 1 a general principle is established which does not require 
further explanation. However, it is important to remember that the facul
ties that are transmitted to the delegate are subject to the limits of the 
original power. Thus, a delegation that exceeded the delegating person's 
power would be null, as would the ensuing acts of the delegate. But, on 
the other hand, the terms in which the delegation may be established are 
many. The possessor of ordinary power can delegate all faculties, or, on 
the other hand, may restrict the terms of the delegation to some specific 
acts or over a specific group of people. Thus, if the delegate acted outside 
the ambit that was assigned, either performing acts for which power had 
not been granted, or performing them on people for whom it had not been 
granted, the person would act invalidly. 

This demonstrates the importance of performing the action of dele
gation accurately, both to show evidence that a delegation of power has 
been enacted, and to certify the object and limits of the delegation. This is 
even more so when delegation is not presumed and the legislator has es
tablished that the proof of the delegation is the responsibility of the dele
gate (c. 131 § 3). Consequently, it is advisable that the granting be done in 
writing both for the juridical safety of the delegate, and for that of the pas
sive subject of the power. 

4. Paragraph 2 of the canon establishes a principle depending on the 
previous one. Since determination of the extent of delegated power essen
tially depends on the decision of the delegating person, it is not only able 
to be limited to certain acts or groups of people, but also to prescribe to a 
greater or lesser extent the modalities of the exercise of this power, thus 
presenting us with the problem as to whether the delegate is supposed to 
follow these directions. For the legislator, when the delegating person es
tablishes the specific mode in which the delegation should be done, to act 
in a different way does not affect the validity of the act unless the delegat
ing person had established this as a requisite for validity. 

On this particular point, the precept presents a small variation in re
spect to the phrasing of c. 203 § 2 of the CJC/1917 which said: "nisi modus 
ipse fuerit a delegante praescriptus tanquam conditio. "  The current phras
ing, "nisi modus ab ipso delegante ad validitatem fuerit praescriptus," is 
clearer. The phrasing of the CJC/1917 presented a problem of interpreta-

6. L. BENDER, Potestas ordinaria et delegata (Rome 1957), pp. 70-71 .  
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tion which doctrine had to solve 7 : what happened when the mode posed as 
a condition did not take place as absolutely obligatory? Concerning this, 
Michiels said that "the non-observance [ of the established mode] does not 
invalidate the act of jurisdiction, unless this has been prescribed by a writ
ten mandate or orally by the delegating person as substantial, as an essen
tial condition. In other words, according to c. 39 [ CJC/17], if the condition 
was expressed with the particle si, dummodo , or others with the same 
meaning."8 

The problem has now been solved with the modification to the CIC: 
an act is only null if the mode has been requested by the delegating person 
as a requisite for its validity; or, in other words, if the mode was given as a 
condition for validity. When in doubt, it seems that one should support the 
validity of the act ( cf. c. 124 § 2) .  

5. Finally, it  is important to note that this canon corresponds to 
c. 983 of the CCEO, which includes proof of the delegation, that in the CIC 
was dealt with in c. 131 § 3, after having defined ordinary and delegated 
power. The placement of that paragraph which deals with the limitation of 
the exercise of power seems to be more appropriate in the CCEO than in 
the Cle. In any case, this paragraph would have been better placed in one 
of the canons about the interpretation or about the limitations of the dele
gation, as the CJC/1917 did in c. 200 § 2 . 

7. Cf. P. GEFAELL, El regimen de la potestad delegada de jurisdicci6n en la Codificaci6n 
de 191 7 (Rome 1991), pp. 186-188. 

8. G. MICHIELS, De potestate ordinaria et delegata ... , cit. p. 237. 
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134 

Tit. VIII. Power of Governance c. 134 

§ 1.  N omine Ordinarii in iure intelleguntur, praeter Ro
man um Pontificem, Episcopi dioecesani aliique qui, 
etsi ad interim tantum, praepositi sunt alicui Eccle
siae particulari vel communitati eidem aequiparatae 
ad normam can. 368, necnon qui in iisdem generali 
gaudent potestate exsecutiva ordinaria, nempe Vica
rii generates et episcopates; itemque, pro suis sodali
bus, Superiores maiores clericalium institutorum 
religiosorum iuris pontificii et clericalium societa
tum vitre apostolicae iuris pontificii, qui ordinaria 
saltem potestate exsecutiva pollent. 

§ 2 .  Nomine Ordinarii loci intelleguntur omnes qui in § 1 
recensentur, exceptis Superioribus institutorum re
ligiosorum et societatum vitre apostolicae. 

§ 3 .  Quae in canonibus nominatim Episcopo dioecesano, 
in ambitu potestatis exsecutivae tribuuntur, intelle
guntur competere dumtaxat Episcopo dioecesano 
aliisque ipsi in can. 381 § 2 aequiparatis, exclusis Vi
cario generali et episcopali, nisi de speciali mandato. 

§ l .  In law the term ordinary means, apart from the Roman Pontiff, dioce
san bishops and all who, even for a time only, are set over a particular 
Church or a community equivalent to it in accordance with can. 368, 
and those who in these have general ordinary executive power, that 
is, Vicars general and episcopal Vicars; likewise, for their own mem
bers, it means the major superiors of clerical religious institutes of 
pontifical right and of clerical societies of apostolic life of pontifical 
right, who have at least ordinary executive power. 

§ 2. The term local ordinary means all those enumerated in § 1 ,  except su
periors of religious institutes and of societies of apostolic life. 

§ 3. Whatever in the canons, in the context of executive power, is attrib
uted to the diocesan bishop, is understood to belong only to the dioc
esan bishop and to those others in can. 38 1 § 2 who are equivalent to 
him, to the exclusion of the Vicar general and the episcopal Vicar ex
cept by special mandate. 

SOURCES: § 1: c. 198 § 1; SCCong Deel., 20 ian. 1919 (AAS 12 [1920] 43); 
SCPF Let. ,  8 dee. 1919 (AAS 12 [ 1920] 120) ;  SCCong Deer. 
Ad Sacra Limina, 28 feb. 1959 (AAS 43 [ 1959] 272-274) 
§ 2: C. 198 § 2 

CROSS REFERENCES: c. 107 § 1, 129, 131 ,  135-137, 265, 266 § 3, 268ff, 
295 § 1, 296, 368, 372 § 2, 381 § 2, 4 13, 419, 420ff, 
4 75, 4 76, 4 79, 596 § 2, 620, 734 
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COMMENTARY ------

Hector Franceschi 

1. The present canon determines the specific content of the three no
tions used in the CIC: the concepts of ordinary, local ordinary and dioce
san bishop, the limits of which need to be distinguished so that we can 
properly understand the competence that the legislator assigns to the dif
ferent organs of governance of the Church. 

The origin of the norm is c. 198 of the CIC/1917 which refers to the 
concepts of the ordinary and local ordinary. The CIC adds § 3 which refers 
to the diocesan bishop, and introduces an interesting modification to the 
competencies of the vicar general. 1 Other differences between the previ
ous norm and c. 134 respond also to the new figures created by Vatican II 
and later legislation. 2 

2.  The term Ordinarius, says Michiels,3 was already used in the de
crees of the Council of Trent, as well as in the documents of Benedict XIV, 
to designate the bishops. The Roman Pontiff was sometimes given the 
name of Ordinarius Ordinariorum. The concepts of Ordinarius and Or
dinarius loci were preferentially used for diocesan bishops, until Leo XIII, 
in an interpretation of the term in relation to matrimonial dispensations, ar
gues that ordinary means: "the bishops, the administrators or apostolic vic
ars, the prelates or prefects that have jurisdiction with separate territory, 
the officialis or the vicars general in spiritual matters, and, in a vacant see, 
the vicar capitular or the legitimate administrator."4 That notion of ordi
nary, with some exceptions, such as the Constitution Officiorum et mu
nerum of January 25 ,  1897 which only considered the bishops that 
governed the diocese and quasi-diocese,5 was kept until it was included in 
c. 198 of the CIC/1917; this inclusion broadened the term to include the 
major superiors of exempt clerical associations. 6 

The CIC/1917 considered the ordinary as that person who had episco
pal, or quasi-episcopal, ordinary power in the external forum, both proper 
and vicarious. It was not specified whether it had to be executive power; 

1. Cf. H. MOLLER, "De speciali Episcopi mandato iuxta CJC/1983," in Periodica 79 (1990), 
p. 229. 

2. Cf. A. VERA, El concepto de Ordinario en el Codigo de Derecho Canonico de 1983 
(Rome 1989), pro manuscripto. 

3. Cf. G. MlCHlELS, De potestate ordinaria et delegata (Tournai 1964), pp. 136-137. Also, 
E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd expanded ed. (Pamplona 
1992), p. 129. 

4. Collectanea S. c. de Propaganda Fide, II, no. 1685. 
5. Codex Juris Canonici Fontes, III, no. 632, p. 509. 
6. Cf. M. CONTE A CORONATA, Compendium Juris Canonici, I (Turin 1937), pp. 324-325. 
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we have to take into account that the differentiation of the functions of the 
Church governance was not completely developed until the CIC. 7 

On this matter, the CIC is more precise: not all those who govern 
with ordinary power are known as Ordinaries as noted in a great number 
of canons. There are those who enjoy an executive, ordinary power, be it 
proper or vicarious, that must be general (cf. c. 479) which differentiates 
them from ordinaries who due to their office have some (ordinary) power 
which is not general, but specific or one ref erred to certain sphere of com
petence. 

3. Thus the essential elements of the concept of Ordinary seem to be 
the following ones: ordinary, executive power (proper or vicarious) of a 
general character8 and the juridical bond of authority-subject, to which 
c. 136 refers. In ecclesiastical circumscription the executive power of a 
general character corresponds, besides the "capital offices," to the vicar 
general and episcopal vicars. The condition of ordinary thus corresponds 
to those who, vi officii, exercise jurisdictional functions particularly re
lated to those of the capital office,9 without implying that this notion be 
identified with that of "capital office," as we can easily deduce from § 3 of 
this canon, which distinguishes the concept of diocesan bishop from that 
of ordinary. 

The other part of the concept of Ordinary is the relationship of 
authority-subject existing between the ordinary and the faithful that are 
under his jurisdiction ( cf. c .  136) . This relationship of subordination, 
based on the sacramental character of the Church and on the functional 
diversity that results from the relationship existing between baptism and 
sacred orders, is normally determined by means of the domicile or quasi
domicile with which the parish priest himself and the ordinary are individ
uated for each of the faithful (c. 107 § 1). 

The authority-subject bond that is originally determined by the domi
cile and quasi-domicile can be specified by means of other juridical forms 
contained in the canonical system. Such is the case of those who, because 
of their relationship with military institutions, are part of the military ordi
nariate. For them the military ordinary is their own ordinary, together with 
the diocesan bishop, since jurisdiction is cumulative; 10 or in the case of the 
faithful that join or are ascribed to a personal prelature, for whom the prel
ate is an ordinary in as much as the objectives of the prelature are con
cerned ( c. 296); or in the case of those who are admitted to the seminary of 

7. Cf. Principles for the revision of the CIC, no. 7, in Preface to the CIC, in Pamplona 
Com. 

8. Cf. Comm. 21 ,  (1989), p. 253; 22 (1990), pp. 15ff. 
9. Cf. J.l. ARRIETA, Organizzazione Ecclesiastica (provisional text ad usum scholarum) 

(Rome 1992), pp. 175-176. 
10. Cf. JOHN PAUL II, Ap. Const. Spirituali militum curae, April 21 ,  1986, in AAS 78 (1986), 

pp. 481-486. 
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a diocese other than that to which they originally belong, thus establishing 
a new relationship with the bishop. Furthermore, from the sacrament of or
ders there is a relationship of subordination, determined by the incardina
tion of deacons and presbyters ( c. 265), that define the terms of the cleric
subject and ordinary. 

4. On the other hand, the present canon establishes that, besides the 
capital offices of the ecclesiastical circumscription, the superiors of the re
ligious institutes and clerical societies of apostolic life of pontifical right 
also ought to be considered ordinaries. Strictly speaking, these are not or
dinaries because they are superiors of the members of a religious order. In 
the internal scope of the institute marked by the vow of obedience, a 
power is exercised that used to be called dominative, which is conceptu
ally different from the hierarchical or secular power (that, for instance, 
bonds the faithful to the bishop upon the basis established by the sacra
ments), although the same norms of the code are applied to this relation
ship ( cf. c. 596 § 3). It could be argued that in these institutes the superiors 
are ordinaries in as much as they have been granted by the legislator an or
dinary executive power over the members of their religious order in the 
material sphere of competence that the legislator assigns to ordinaries. 
This is why the legislator has restricted the notion of ordinary to the supe
riors of the clerical institutions, considering that the exercise of the power 
of governance in the Church is reserved to those with the sacred orders 
( c. 129). This does not happen in the case of the power related to religious 
obedience. 

However, it is necessary to explain this matter further: there are cleri
cal institutions, with the faculty of incardinating clergy, whose major supe
rior is not mentioned as an ordinary in the present canon, as would happen 
in the case of religious institutes or clerical societies of apostolic life of 
pontificial right ( c. 266 § 2). Their members would have the diocesan ordi
nary as their proper ordinary. The reason for distinguishing the institutes of 
pontificial right seems to be for unity in the rule of the institute and the in
convenience of disseminating the power of governance among several di
ocesan ordinaries. This would happen if the institution of pontificial right 
were present in several dioceses, and if the ordinary of those who belong 
to this institute were, in each case, that of the diocese in which they are do
miciled. This seems to be the reason why the legislator has decided to re
move these institutes from the power of governance of the diocesan 
ordinary, subjecting them to the governance of their own religious superi
ors, who are the proper ordinaries with an executive power of governance. 
This obtains analogous juridical results-in order to guarantee the unity of 
the rule of governance in these institutes of pontificial right-with those 
obtained before with the power of exemption. On the other hand, as long 
as the statutes of the institute do not establish otherwise, the institutes of 
diocesan right are not entrusted, in accordance to the canonical system, to 
the care of diocesan bishops ( cf. cc. 586, 594). 

844 



FRANCESCHI Tit. VIII. Power of Governance c. 134 

5. Another important point to be taken into account for the interpre
tation of c. 134 is the modification which took place regarding the princi
ple of territoriality as a criterion for the circumscription of ecclesiastical 
governance. The eighth principle for the reform of the CJC/1917 included 
in the preface to the CIC clearly establishes the need for this modification, 
promoting the creation of personal jurisdictional entities that respond to 
all the new demands of the apostolate. 11 In the previous legislation the ec
clesiastical governance was linked to a territorial criterion, to such an ex
tent that c. 198 of the CJC/1917 referred to the ordinary pro suo quisque 
territorio, whereas it referred to religious superiors with the expression 
pro suis vero subditis . 12 It could be argued that c. 134 follows the same 
pattern and that, accordingly, the enumeration of the canon is limited ; 
however, this is not the case . 

In the new discipline of the Code we find, as legal entities of com
mon law, ecclesiastical offices and jurisdictional structures configured to 
a personal criterion. This is the case of the personal dioceses ( c. 372 § 2) 
and of the personal prelatures ( c. 294), as well as the military ordinariate, 
not regulated in the Cle. On the other hand, the legal figure of the episco
pal vicar is a clear example of an office of great formal flexibility that can 
be constituted not only for a part of the territory but also for people of a 
specific rite or for specific groups of the faithful ( c. 4 76) . 

6. Accordingly, in summary, we can argue that the present canon es
tablishes a general criterion about the three concepts mentioned before: 
ordinary, local ordinary and diocesan bishop which the legislator uses to 
attribute competence through determined bodies in the Church. The three 
notions represent three distinct grades of juridical competence, in as 
much as the inferior degrees are included in the superior ones: the dioce
san bishop has all the competences of the local ordinary, and the latter 
has all those that belong to the ordinary, but not vice versa. Furthermore, 
as the legislation as a whole implies, the enumeration of the canon is not 
restrictive, or, at least, it is necessary to apply analogously these very con
cepts to other legal entities that are not mentioned here. We can see in this 
the need to understand the technical criterion followed by the legislator 
when constructing the norm, so that we can identify in this place other 
legal entities that correspond and are contemplated in the Code or that 
may appear in later legislation. 

7 . Having said this, we can now determine what are the bodies of 
governance included in each one of the paragraphs of the present canon, 
beginning with the concept of ordinary (c. 134 § 1): 

a) In the hierarchical structure of the Church, besides the Roman 
Pontiff , there are ordinaries by virtue of their relation to the "capital" bod-

11 .  Cf. Principles of revision for the CIC, no. 8, in the Preface to the Pamplona Com. 
12. Cf. G. MICHIELS, De potestate ordinaria . . .  , cit., pp. 137-140. 
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ies of an ecclesiastical circumscription, territorial or personal, which fol
low the authority-subject relationship, characteristic of the functional 
diversity of the Church: 

- In territorial ecclesiastical circumscriptions, these are: the dioc
esan bishop, the territorial prelate, the territorial abbot, the vicar, the pre
fect and apostolic administrator of each circumscription erected in stable 
manner ( cc. 268ff, 381 § 2) and the superior of the mission sui iuris; those 
elected to substitute temporarily for those mentioned above (cc. 413, 419, 
420) ; the diocesan administrator (cc. 421ft); the immediate collaborators 
that have at least general ordinary executive power, such as the vicar gen
eral and episcopal vicar. The last does not have territorial competence ex
cept over a certain matter or group of faithful, and, accordingly, does not 
have all the competence that the norms attribute to the local ordinaries 
( c. 4 76). More problematic is the qualification as ordinary of the delegate 
vicars or delegate prefects that function as a vicar general in all the vicari
ate jurisdictions. 

In the personal ecclesiastic circumscriptions, the ordinaries are the 
military ordinary and the prelate of a personal prelature (cc. 295 § 1). The 
main organ is a Latin rite ordinary who attends to the pastoral needs of the 
Eastern faithful, etc . ;  those who govern these structures in the interim and 
the vicars have at least general executive power. Anyway, in all these 
cases they will be subject to the norms referred to the ordinary, taking 
into account the kind of jurisdiction and the specific competence of each 
structure. 

- Besides the hierarchical structure of the Church, ordinaries are 
also, in as much as they govern clerical institutions of supradiocesan am
bit, the major superiors of clerical religious institutes of pontifical right 
and the clerical societies of apostolic life of pontifical right that have, at 
least, general ordinary executive power over the members of this institu
tion. This is the case in the following situations: the general and provincial 
superior of an autonomous house (c. 6 13  § 2) ,  to whom we should add 
their vicars; the abbot primate and the superior of a monastic congrega
tion ( c. 620). Societies of apostolic life are subject, as far as governance is 
concerned, to the same criteria of c .  620 in an analogous manner, in accor
dance with their constitutions and respecting the nature of the institution 
(c. 734). 

b) All of the above refers to the technical concept of ordinary. Local 
ordinaries ( c. 134 § 2) are, however, also considered, besides the Roman 
Pontiff and the diocesan bishops, the general and episcopal vicar ( c. 134 
§ 2). Taking into account what we mentioned before, we should include in 
this concept the remaining "capital" organs of territorial structure . The 
norm excludes from the notion of local ordinary the superiors of religious 
institutes and societies of clerical apostolic life of pontifical right. 
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Besides, we need to include in the category of local ordinary, at least 
by equivalence and considering each case, all those with hierarchical juris
diction over a place. This is the case of the military ordinary in those places 
pointed out by SMC, V: "headquarters and places reserved to the military 
are primarily and principally subject to the jurisdiction of the military 
bishop;" accordingly, even though the diocesan bishop can act on them "by 
his own right" as a local ordinary, it should be said that the military ordi
nary, even though he has personal jurisdiction, is granted in those ambits 
the juridical condition of local ordinary. The same thing happens with the 
prelate of a personal prelature and of those that have personal jurisdiction, 
at least in relation to the places that cannot be dissociated from their juris
diction. For instance, by sheer logic, all of them must be granted the recog
nition that they have a condition equivalent to that of the local ordinary in 
the Church-see itself, in the curia, and, if it exists, in the seminary itself, 
thus following the logic of c. 262 that, in the diocesan ambit, leaves the 
seminaries outside the parish jurisdiction. 

c) Finally, the term diocesan bishop ( c. 134 § 3) is interpreted in law 
as the "capital" organ of the ecclesiastical circumscriptions (c. 381 § 2), 
and those that ex natura sua are always ranked equally with them pro
vided that, according to each specific circumstance, the equivalence be 
reasonable. On that score, the special legislation of the military ordinari
ates makes military ordinaries equivalent to diocesan bishops (SMC II 
§ 1 ); and the same things happens with the capital offices of the personal, 
ecclesiastical circumscriptions in the particular statutes and erection de
crees of whom, as juridical experience in the personal prelatures and in 
the Latin ordinariates respectively show, the same competence of the di
ocesan bishop are attributed to those that exercise the capital office. 

As far as executive power is concerned, the vicar general and episco
pal vicar are excluded from the competences that are attributed to the di
ocesan bishop, unless they have a special mandate , as the norm 
establishes. Paragraph 3 is particularly relevant, especially when consid
ered with c. 479 § 1, since it demarcates and restricts the executive power 
of the general and episcopal vicar. It can be deduced from here that these 
vicars do not have as much executive power as the diocesan bishop, as 
c. 4 79 § 1 seemed to indicate, but only as much power as belongs to them 
as local ordinaries, needing in the remaining cases (those that the law at
tributes to the diocesan bishop) a special mandate from the bishop. 

This distinction raises, in turn, a new question: that of the nature of 
the vicar's power when it is a power acquired by special mandate, and 
whether delegation is possible and what its limitations would be ( c. 137), 
considering that since we are dealing with a special and singular mandate, 
subdelegation is not possible without an explicit concession from the del
egating person ( c. 137 § 3). Some of the authors who wrote before the CIC 
argued that this power could be ordinary when granted bestowing an of
fice; other authors argued that we were always dealing with a delegated 
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power. In the current legislation the condition of delegated power should 
apparently be maintained. The legislator seems to be trying to establish as 
a general principle that what is granted to the diocesan bishop is specific 
to him, thus requiring a special mandate so that the vicar general or epis
copal vicar can act in these matters or for these acts. The CIC/1917, how
ever, established the specific cases in which the special mandate was 
necessary. The norm can be accordingly interpreted as a form of entitle
ment to exercise a power in the specific cases that required this "previous 
authorization." 13 

8. Canon 984 of the CCEO, corresponding to 134 of the CIC, shows 
an important modification in its structure. As it is well known, the regula
tion of the jurisdiction in Eastern Catholic Churches is more complex than 
in the Latin Church because of the interweaving of territorial and personal 
criteria in the determination of the ordinary or the parish priest himself. 14 

Canon 984 CCEO makes a distinction between hierarch and local hier
arch, defining the legal entities that correspond to each concept. In § 1 of 
this canon religious superiors are not mentioned. A whole paragraph (§ 3) 
is devoted to them, and it states that they are hierarchs, but not local hier
archs, which seems to express more clearly the criteria for distinguishing 
between ecclesiastical circumscriptions and associative structures capa
ble of incardinating clerics, better reflecting the criteria used by the legis
lator in the determination of the content of each one of the notions we 
have analyzed. The equivalent of § 3 of c. 134 of the CIC is contained in 
c. 987 of the CCEO. 

13. Cf. H. MOLLER, De speciali Episcopi mandato .. . , cit., pp. 228-241; E. LABANOEIRA, 
Tratado de Derecho Administrativo Canonico ... , cit., pp. 126-127. 
14. Cf. P. GEFAELL, "L'ambito territoriale della giurisdizione dei Patriarchi orientali," in Ius 

Ecclesiae 5 (1993), pp. 245-268. 
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135 

Tit. VIII. Power of Governance c. 135 

§ 1.  Potestas regiminis distinguitur in legislativam, exse
cutivam et iudicialem. 

§ 2. Potestas legislativa exercenda est modo iure praes
cripto, et ea qua in Ecclesia gaudet legislator infra 
auctoritatem supremam, valide delegari nequit, nisi 
aliud iure explicite caveatur; a legislatore inferiore 
lex iuri superiori contraria valide ferri nequit. 

§ 3 .  Potestas iudicialis, qua gaudent indices aut collegia 
iudicialia, exercenda est modo iure praescripto, et 
delegari nequit, nisi ad actus cuivis decreto aut sen
tentia praeparatorios perficiendos. 

§ 4. Ad potestatis exsecutivae exercitium quod attinet, 
serventur praescripta canonum qui sequuntur. 

§ 1 .  The power of governance is divided into legislative, executive and ju
dicial power. 

§ 2. Legislative power is to be exercised in the manner prescribed by law; 
that which in the Church a legislator lower than the supreme author
ity has, cannot validly be delegated, unless the law explicitly provides 
otherwise. A lower legislator cannot validly make a law which is con
trary to that of a higher legislator. 

§ 3. Judicial power, which is possessed by judges and judicial colleges, is 
to be exercised in the manner prescribed by law, and it cannot be del
egated except for the performance of acts preparatory to some de
cree or judgment. 

§ 4. As far as the exercise of executive power is concerned, the provi
sions of the following canons are to be observed. 

SOURCES: § 1: cc. 201 §§ 2 et 3, 335 § 1 ,  2220 § 1, 2221 ;  Pius PP. XI, 
Enc. Quas primas, 1 1  dee. 1925 (AAS 17 [ 1925] 599); SCDS 
Litt. circ . ,  15 iun. 1952; CS 399 § 1; LG 27; REU 106, 1 07; 
Prine. 7 

CROSS REFERENCES: cc. 7ff, 29ff, 35ff, 136ff, 331, 39 1 , 466 

C OMMENTARY ------

Antonio Viana 

1. The division of powers constitutes a fundamental principle of the 
modern legal system, although its application has varied considerably 
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since its original formulation in the seventeenth and eighteenth centuries . 
The division of powers in the state is mainly expressed through the insti
tution of independent organizations (Parliament, Government, Judicial 
Power) to guarantee a fair balance among the diverse forms of creation 
and application of the law, and also to avoid the unsuitability of the con
centration of power in a single person or organization. Thus, it is possible 
to control the exercise of power through the independent organs , the for
malization of the juridical acts, and, in short, greater guarantees of the citi
zen's rights. 

2 .  Canon law does not contemplate a separation of powers with its 
corresponding unitary and independent organizations, 1 due to the consti
tutional principle of concentration of the sacra potestas in the Roman 
Pontiff and in the bishops. The Roman Pontiff and the bishops in their dio
ceses are at the same time and by nature, legislators , judges, and adminis
trators . 2 

Overall, the canonical system recognizes and promotes the distinc
tion among different forms of exercise of the power of governance . 3 

Canon 135 § 1 is quite explicit in this respect. In its official version it uses 
the verb "distinguish" to refer to the exercise of legislative , executive, and 
judicial powers . In the law of the Church, there is no separation of pow
ers, but there is a differentiation of how they are exercised. The applica
tion of this principle is particularly relevant in the area of the activities 
subordinated to capital offices . 

In effect, the differentiation of powers is , above all, a reality in the 
canonical ambit because throughout history, the application of law has 
been entrusted to different positions or offices constituted to collaborate 
with the capital offices : Roman and diocesan curia, vicarious offices, 
judges and tribunals. In the present law administrative or judicial compe
tence is expressed more clearly than it used to be .4 This greater clarity is 
the result of a wider criterion that inspired the elaboration of the CIC. In 
fact, the directive principle no . 7 of the reform of the CJC/1917, approved 
by the synod of the bishops of 1967, promoted the differentiation of func
tions in the power of governance, and a clear distribution of these func
tions in different organs. 5 

1. Cf. E. LABANDEIRA, Tra tado de Derecho Administrativo Canonico, 2nd expanded ed. 
(Pamplona 1993), p. 144. 

2. Cf. cc. 331, 333 § 2 and 1442 regarding the Roman Pontiff; 391 and 1419 regarding the 
diocesan bishop. 

3. Cf. E. LABANDEIRA, "La distinci6n de poderes y la potestad ejecutiva," in Jus 
Canonicum 28 (1988) pp. 85-98. 

4. So, for example, when it is established that Vicars general and episcopal hold 
administrative power-"ad ponendos scilicet omnes actos administrativos," as specified by 
c. 479 § 1-though it is subordinate to the diocesan bishop, or when it is said in reference to 
the judicial Vicar of the diocese that he acts "cum potestate ordinaria iudicandi" ( c. 1420 § 1). 

5. Cf. Comm. 1 (1969), p. 83. 
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According to the principle mentioned before, "the various functions 
of ecclesiastical power (i.e . ,  the legislative, administrative, and judicial 
functions) must clearly be distinguished and individual functions are to be 
exercised by which governing organs must be adequately defined." The 
goal was to facilitate the juridical protection of superiors and subjects, 
and, to be able to avoid any suspicion of arbitrariness in ecclesiastical ad
ministration. Furthermore, the protection of subjective rights should be 
demonstrated in practice by means of the appropriate procedures in the 
administrative ambit (regulation of the administrative recourses) and the 
procedural ambit. 

The principle of the distinction of functions (here it is observed that 
the public functions expressing the stable and organized exercise of the ju
risdiction are, in fact, the real powers) was conceived, accordingly, in the 
preparation of the CIC, as a technical and juridical instrument serving the 
protection of the rights of the faithful and an ordered exercise of power in 
the Church. 

In fact, the distinction of powers: a) promotes the necessary juridi
cal order and security in the creation and application of the law ( easily 
avoiding, for instance ,  the interference of administrative authorities in 
tasks that belong to the legislative power that was manifested in this cen
tury by the activity of the Congregations of the Roman Curia) ;6 b) is a re
quirement for the establishment of a proper system of administrative and 
procedural recourse, with its corresponding organization ( authorities and, 
when necessary, administrative tribunals, judicial organization); c) allows 
for a formal differentiation among the actions resulting from the exercise 
of the three powers (legislative norms, administrative norms and acts, 
procedural acts) and the establishment of a normative hierarchy that can 
solve the problem of a possible contradiction among norms coming from 
different authorities ( cf. c. 135 § 2); d) makes the identification of compe
tence possible, the area of power, attributed to each ecclesiastical office 
or authority. 

3. It becomes evident that the principle of differentiation of powers 
involves different aspects. We are not referring to the material aspect of 
the principle, namely, the determination of the specific and differentiating 
features of each power in relation to the others. This task presents an un
deniable scientific interest, but it goes beyond the scope of this exegetical 
commentary. It is more practical, however, to ref er to the formal and or
ganizing aspects of the principle of differentiation of powers following 
the norms of the Cle. In accordance with this approach, we can distin
guish in the CIC: 

6. Cf. A. VIANA, "El Reglamento General de la Curia Romana. Aspectos generales y 
regulaci6n de las aprobaciones pontificias en forma especifica, "  in Ius Canonicum 32 (1992) 
pp. 510ff. 
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- the general formulation of the principle of differentiation itself in 
c. 135 § 1, developed for the diocesan level by c. 391 § 1 ;  

- the regulation of the exercise of legislative, executive, and judi
cial power according to the general criteria of c. 135 § 2ff; 

- the distinction and formalization of the legislative norms (laws: 
c. 7ff; general legislative decrees: c. 29) and the general administrative ac
tions (general executive decrees: c. 31ff; instructions: c. 34) and singular 
administrative acts ( decrees: c. 48; precepts: c. 49; rescripts: c. 59; privi
leges: c .  76ff; dispensations: c. 85ff), with its corresponding juridical gov
ernance; 

- the regulation of some recourses and administrative procedures 
( cc. 1732ff, 17  40ff) , as well as the judicial procedures and recourses in 
book VII; 

- the indication of the offices and colleges with legislative, execu
tive, and judicial power. At the diocesan level, this indication is estab
lished in a general way in c. 391 § 2. 

4. Regarding the title ownership of the three powers, we can say that 
it belongs to the Roman Pontiff as far as the universal Church is concerned, 
and to the diocesan bishop in each individual Church. According to c. 381 
§ 2, pastors that preside over circumscriptions assimilated to the diocese 
are equivalent to the diocesan bishop, unless the nature of the matter or 
legal prescription state otherwise. 

a) Besides the Roman Pontiff and the bishops individually consid
ered, the ecumenical council (c. 337 § 1) ,  the particular councils (c. 445), 
the bishops' conferences in some cases ( c. 455), and the diocesan synods 
( c. 466) have legislative competence. Consequently, independently of the 
legislative delegation system ( cf. c. 135 § 2 a sensu contrario ), the exer
cise of legislative power can be personal or collegial. In the second case, 
we should distinguish between those colleges constituted by members 
with the same basic juridical position (for instance, a Bishops' Confer
ence) and other multipersonal institutions that are organized according to 
a certain hierarchy (this is the case of the ecumenical council, where the 
Roman Pontiff maintains his capital position in relation to the members, 
and, it is also the case of the diocesan synod, where the bishop is the 
whole titleholder of the legislative power). 

b) In turn, congregations and some other dicasteries of the Roman 
Curia are holders of administrative or executive power ( cf. c. 360 and the 
dispositive part of PB); so are metropolitan archbishops in some cases con
cerning the administration of the ecclesiastical province and of the suf
fragan dioceses (cf. cc. 436 § 1, 442, etc.); coadjutor and auxiliary bishops, 
according to the letters of appointment and also since their designation as 
diocesan vicars ( cf. cc. 405 and 406); the diocesan administrator in vacant 
see (cf. c. 427 and also c. 414 in the case of an impeded see); some offices 
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of the diocesan curia, especially vicars general and episcopal vicars 
( cf. c. 4 79); the parish priest in some of the cases concerning the gover
nance of the parish ( cf. c. 5 19) . Some superiors of institutes of consecrated 
life and societies of apostolic life are also holders of executive power of ju
risdiction regarding the members of the institute ( cf. cc. 134 § 1 and 596). 

c) The organization of judicial power presents in the Church some 
specialized channels, principally elaborated in book VII of the Cle. A se
ries of judges and tribunals exercise judicial power besides the Roman 
Pontiff (cf. c. 1442) and the diocesan bishop (cf. c. 1419 § 1) :  the judicial 
vicar and other diocesan judges ( cf. c. 1420ff), the tribunals of first and 
second instance ( cf. cc. 1423ff, 1438), and, finally, the tribunals of the 
Roman Curia: the Roman Rota (cf. c. 1443:ff), the Supreme Tribunal of the 
of the Apostolic Signatura (cf. c. 1445), and, with its distinguishing charac
teristics, the Tribunal of the Apostolic Penitentiary (cf. PB 117-120). 

5. Canon 135 § 2 presents a series of criteria about the exercise of 
legislative power: exercise more iure praescripto, the impossibility of del
egating legislative power corresponding to legislators different from those 
of supreme authority, and, finally, a hierarchy of norms. Regarding the 
prohibition to delegate inferior legislative power, most authors tend to 
recognize, interpreting c. 135 § 2 a sensu contrario, the delegating nature 
of supreme legislative power. 7 

6. Pastor bonus determined the organ in charge of promoting, nor
mally through interpretation, the fulfillment of the criteria established in 
c. 135 § 2. This organ is the Pontifical Council for the Interpretation of 
Legislative Texts, regulated by arts. 154-158 of Pastor bonus. One of their 
functions is the revision of general administrative norms of the dicasteries 
of the Roman Curia before their publication, and also the revision of gen
eral decrees of episcopal organs (cf. arts. 156-157). In order to promote 
the effective operation of the principle of normative hierarchy "at the re
quest of those interested, this Council determines whether particular laws 
and general decrees issued by legislators below the level of the supreme 
authority are in agreement or not with the universal laws of the Church" 
(art. 158). 

Besides c. 135 § 2, paragraphs 3 and 4 of the same norm determine 
several aspects of the exercise and delegation of judicial and executive 
power. 

7. A synopsis of that doctrine can be found in V. G6MEZ-IGLESIAS, "La 'aprobaci6n 
especifica' en la Pastor Bonus y la seguridad juridica," in Fidelium Jura 3 ( 1993), pp. 37lff. 
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Potestatem exsecutivam aliquis, licet extra territorium 
exsistens, exercere valet in subditos, etiam a territorio 
absentes, nisi aliud ex rei natura aut ex iuris praescripto 
constet; in peregrinos in territorio actu degentes, si aga
tur defavoribus concedendis aut de exsecutioni mandan
dis sive legibus universalibus sive legibus particularibus, 
quibus ipsi ad normam can. 13 § 2, n. 2 tenentur. 

Persons may exercise executive power over their subjects, even when ei
ther they themselves or their subjects are outside the territory, unless it is 
otherwise clear from the nature of things or from the provisions of law. 
They can exercise this power over peregrini who are actually living in the 
territory, if it is a question of granting favours, or of executing universal or 
particular Laws by which the peregrini are bound in accordance with 
can. 13 § 2 n. 2. 

SOURCES: c. 201 § §  1 et 3 

CROSS REFERENCES: cc. 12, 13 § 2, 100, 102, 103, 105-107, 134 § 1, 135, 
138 

C OMMENTARY ------
Hector Franceschi 

1 .  Executive power is exercised in a specific personal and territorial 
ambit specified in this canon, in which the active and passive subject of 
this power is pointed out. The analysis of this norm is of great help in un
derstanding the nature of power in the Church and of its territorial or per
sonal characteristics. 

It corresponds to c .  201 of the CJC/19 17, although it does present 
certain modifications. In the first place, it does not refer to judicial power; 
it is logical that it may happen this way since c. 135 distinguishes clearly 
among the three kinds of powers in the Church: executive, legislative and 
judicial, arguing later in § 4 that the following canons referred to execu
tive power. On the other hand, this canon makes a positive declaration. It 
does not say, like the CJC/1917, that power "can only be exercised over 
one's own subjects," going on to establish the exceptions, but argues that 
the titleholder of the power can exercise it, even when he is outside of the 
territory, over his own subjects, the exception being made of the cases in 
which either the nature of the matter or legal prescription provides 
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otherwise, 1 whether they are in the territory or not, and over the pere
grini, in certain cases. Regarding the latter, c. 136 amends the omission of 
c .  20 1 CJC/1917,  that did not mention them and seemed to suggest that 
power could not be exercised over them, particularly if the first impres
sion of the canon was taken into account. 

Labandeira argues about this case: "Regarding the people, executive 
power,-as any other power of governance-can be territorial or per
sonal; in both cases it can be exercised over the subjects wherever they 
are. When the power is territorial, it can also be exercised over the pere
grini that live in the territory if it entails granting favors or executing uni
versal or particular laws that oblige them according to c. 13 § 2, 2° . "2 

2. In specifying the ambit of executive power, the personal element 
seems to play an important role. The conditions of the faithful from a given 
particular church accompany those persons even when they are outside 
the territory of their diocese; in effect, the juridical relation between the 
authority and the passive subject of the power is a personal one. The terri
tory is only a factor for determining or a defining element in this relation. 
Rather than an authority-territory-subject relation, as a certain doctrinal 
sector thought before the conciliar definitions about the particular church, 
we are dealing with a relation between subjects that are organically coop
erating for the same objective, based on the communio fidelium and the 
communio hierarchica. In the ecclesiastical circumscriptions, the most 
common manifestation of which is the diocese, there is a capital organ and 
a faithful people over which he exercises his power in order to achieve the 
goals of the Church. Both the authority and the faithful are active subjects 
in the search for this goal. The role of the territory is, accordingly, to deter
mine who is the active subject and who is the passive subject of power. 

Canon 107 says that both the domicile and the quasi-domicile deter
mine the condition of faithful in a particular church. On the other hand, 
there are possible relations that can modify this condition or specify it in a 
specific way (see commentary on c.  134) . We can argue, however, that, 
even in the case of territorial circumscriptions, the relation between the 
authority and the faithful is not mediated by the territory; on the contrary, 
it is a personal relation. 

This is an idea that had become blurred and that was recovered by 
Vatican II, as Del Portillo argues, in an article written shortly after the 
Council, analyzing the evolution that was taking place, throughout the 
centuries, toward a territorialist consideration of the Church. He argued 
that, due to this consideration, the "areas of competence will be deter
mined according to the territory; the dioceses, the parishes, etc., are con
sidered not as communities defined by territories, but as simple territories 

1. Cf. M. CONTE A CORONATA, Compendium Juris Canonici, I (Turin 1937), p .  326. 
2. E. LABANDEIRA, Tratado de Derecho Administrativo Can6nico, 2nd expanded ed. 

(Pamplona 1992), p. 151. 
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with a people and a priest. The strengthening of this idea will be due in no 
small measure to the ... principle Ecclesia comparatus reipublicae. "3 

In the new legislation of the Church, that is to a great extent a result 
of the council ecclesiology, the principle of territoriality is substantially 
modified. Hervada provides the following characteristics for the modern 
principle of territoriality: a) it is an extrinsic principle that limits the ec
clesiastical circumscriptions or divisions; b) it is also the more frequently 
used criterion in the pastoral organization of the Church due to the preva
lent sedentary nature of humanity; c) it is not the only criterion, and it is 
qualitatively, not quantitatively, equal to the personal criterion. Two corol
laries can be deduced from these features: 1) territoriality is not an essen
tial element of ecclesiastical circumscriptions, which are essentially 
communities, in other words, groups or coetus of people; 2) territorial and 
personal ecclesiastical circumscriptions are essentially equal, differing 
only in the limiting extrinsic criterion.4 

This limiting, non-essential, role of the territory is present in Chris
tus dominus, 11. The Portia populi dei that is the particular church pre
sents the following substantial or constitutive elements: the episcopal 
office as head, the presbyterium and the community of the faithful.5 Here 
is a logical explanation of why the authority-subject relationship prevails 
even when the faithful is out of the territory and even when the authority 
is also out of it: once determined by the domicile or quasi-domicile, the re
lationship becomes independent of the territorial element. 

On the other hand, as we said before, the territory is not the only de
termining element of the relationship. There are many other possible ways 
to determine the relationship of a personal and non-territorial type, even 
within the jurisdictional structures, in addition to those which arise from 
the phenomena of associations in the Church, as religious institutes do, in 
which, as in c. 134 § 1, the authority-faithful relationship occurs. The com
mentary on c. 201 CJC/1917 which Wernz-Vidal make in regard to these ef
fects is interesting because as they accentuate the personal aspect of the 
power of governance they receive support in their thesis from the fact that 
there are numerous cases in which a relationship of power between two 
subjects arises independently of a territorial element. This would be the 
case, they argue, in a relationship which comes into being as a result of a 
contract or of a delict. 6 

3. Later in the canon, it is established that the exercise of executive 
power reaches also "peregrini who are actually living in the territory, if it 
is a question of granting favors or of executing universal or particular laws 

3. A. DEL PORTILLO, "Dinamicidad y funcionalidad de las estructuras pastorales, " in Ius 
Canonicum 9 (1969), pp. 312-313. 

4. Cf. J. HERVADA, "Significado actual de! principio de territorialidad," in Fidelium Jura 2 
(1992), p. 235. 

5. Cf. A. DEL PORTILLO, "Dinamicidad y funcionalidad . . .  ," cit., pp. 325-326. 
6. Cf. F. WERNZ-P. VIDAL, Ius Canonicum, II (Rome 1943), pp. 435-436. 
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by which the peregrini are bound in accordance with c .  13 § 2, 2° . "  This 
does not mean that the origin of this power is the fact of being in the terri
tory of dominion of that particular authority. The mere fact of being in the 
territory does not make the individual member of a given Church in its 
limits, since it is necessary that one has domicile or quasi-domicile in it 
(c. 107 § 1) .  We can argue that in these cases power results from the deter
mination of the law, since the legislator considered it convenient to grant 
the authority power over peregrini, that ordinarily do not depend on him, 
for pastoral purposes. In this situation, the territory is also an element of 
determination of power although not through the domicile or quasi
domicile, but, through a specification of the law, that provides that for cer
tain matters the one with executive power has competence over peregrini 
in the territory. 

4. The last aspect that requires clarification in the interpretation of 
the canon is the usage of the term "subject;" that seems to indicate that the 
precept refers only to those persons who, enjoying executive power, can be 
juridically considered to have subjects allocated to them. Thus, the canon 
would only affect the ordinaries mentioned in c. 134 § 1 ,  and not to all 
those that have an ordinary executive power. It would also be questionable 
whether the norm can be applied to those that enjoy a delegated power. 

It is not clear whether the canon refers to executive power in general, 
or whether, on the contrary, it must be restricted to the ordinaries to which 
c. 134 refers. Some authors, commenting on the corresponding c. 201 of the 
CJC/1917, consider that the norm cannot be restricted to ordinaries. This is 
the case of Alfonso Lobo, who argues: "The clerics that have both ordinary 
and delegated power can exercise it, when they are in the territory where it 
was delegated to them, and, when they are outside of it. It is even valid and 
licit to exercise it on individuals who are not physically present, as long as 
there is no circumstance that requires the opposite. "7 

This can be more clearly understood when comparing the phrasing 
of c. 134 with that of c. 136: unlike c. 134 § 1 ,  that refers to ordinary exec
utive power explicitly, c. 136 that only refers to executive power, without 
restricting the norm to those that have ordinary power. We cannot estab
lish a restriction where the legislator has established none. 

On the other hand, when analyzing the canons that deal with power, 
as well as those that refer to natural persons, we are reminded that the 
term "subject" is rarely used; it is neither used in c. 134, which defines the 
term ordinary, nor in c. 107, that establishes who is the proper parish 
priest and the proper ordinary. It is a term that the Code uses with less 
technical precision than the CJC/191 7, taking into account the new con
ception of power as service rather than supremacy. Following the princi
ple of wide interpretation of ordinary and delegated power in a general 
way ( c. 138), we cannot restrict the norm only to the ordinaries. 

7. S. ALONSO LOBO, in Comentarios al C6digo de Derecho Canonico (Madrid 1963), p. 503. 
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§ 1.  Potestas exsecutiva ordinaria delegari potest tum ad 
actum tum ad universitatem casuum, nisi aliud iure 
expresse caveatur. 

§ 2 .  Potestas exsecutiva ab Apostolica Sede delegata 
subdelegari potest sive ad actum sive ad universita
tem casuum, nisi electa fuerit industria personae aut 
subdelegatio fuerit expresse prohibita. 

§ 3. Potestas exsecutiva delegata ab alia auctoritate po
testatem ordinariam habente, si ad universitatem ca
suum delegata sit,  in singulis tantum casibus 
subdelegari potest; si vero ad actum aut ad actus de
terminatos delegata sit, subdelegari nequit, nisi de 
expressa delegantis concessione. 

§ 4. Nulla potestas subdelegata iterum subdelegari po
test, nisi id expresse a delegante concessum fuerit. 

§ 1. Ordinary executive power can be delegated either for an individual 
case or for all cases, unless the law expressly provides otherwise. 

§ 2. Executive power delegated by the Apostolic See can be subdelegated, 
either for an individual case or for all cases, unless the delegation 
was deliberately given to the individual alone, or unless subdelega
tion was expressly prohibited. 

§ 3. Executive power delegated by another authority having ordinary 
power, if delegated for all cases, can be subdelegated only for individ
ual cases; if delegated for a determinate act or acts, it cannot be sub
delegated, except by the express grant of the person delegating. 

§ 4. No subdelegated power can again be subdelegated, unless this was 
expressly granted by the person delegating. 

SOURCES: § 1: c. 199 § 1; CodCom Resp. 3, 16 oct. 1919 (AAS 11 [1919] 
477); CodCom Resp. VI, 26 mar. 1952 (AAS 44 [1952] 497) 
§ 2 :  c. 199 § 2 ;  CodCom Resp. VI, 26 mar. 1952 (AAS 44 
[1952] 497) 
§ 3: c. 199 § §  3 et 4; CodCom Resp. V, 20 maii 1923 (AAS 16 
[1924] 114-115); CodCom Resp. IV, 28 dee. 1927 (AAS 20 
[1928] 61-62); CodCom Resp. VI,  26 mar. 1952 (AAS 44 
[1952] 497) 
§ 4:  c. 199 § 5 ;  CodCom Resp. VI, 26 mar. 1952 (AAS 44 
[1952] 497) 

CROSS REFERENCES: cc. 131-133, 135, 138, 361 
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C OMME NTARY ------
Hector Franceschi 

1. Delegation, understood as an administrative technique, is a fidu
ciary assignment of specific functions to a subject. In the public law of the 
Church, the possibility of delegation has certain limits, as established in 
c .  135, where the possibility of delegation of power is practically re
stricted to executive power: 1 legislative power cannot be delegated by the 
legislator inferior to the supreme authority, unless the law provides other
wise ( c. 135 § 2). Even in the case of a supreme legislator, there are norms 
that restrict to a great extent the legislative activity of the dicasteries of 
the Roman Curia. Along these lines, Pastor bonus, 18 establishes: "Dicast
eries cannot issue laws or general decrees having the force of law or dero
gate from the prescriptions of current universal law, unless in individual 
cases, and with the specific approval of the Supreme Pontiff." Article 125 
§ 2 of the RGCR provides, on the other hand, that dicasteries cannot pro
mulgate laws or general decrees, which are dealt with in c. 29, nor can 
they abolish the prescriptions of the law established by the Roman Pon
tiff, without his specific approval. 2 Judicial power can only be delegated 
for the realization of acts preparatory to a decree or sentence ( c. 135 § 3). 
On the other hand, c. 137, which corresponds to c. 199 CJC/1917,3 enumer
ates the subjects in canon law that enjoy the capacity of delegating, re
stricting even more the use of this technique of sharing power. Its goal is 
the regulation of the delegation and subdelegation of executive power, 
being also applied to habitual faculties, as c. 132 provides. 

This canon is an expression of the peculiar independence that dele
gated power presents relative to the delegating person. Delegated power 
can be subdelegated within the general limits established by the law and 
those limits that the delegating person may have pointed out at the begin
ning. 4 

2. The possibility of delegation of power is determined by different 
elements: the kind of power (ordinary or delegated), the authority from 
which it comes from (the Holy See or another authority with ordinary, ex
ecutive power), and its extension (delegation obtained for the majority of 
the cases or for a specific act or acts). Taking into account these elements, 
the legislator determines the criteria of delegation and subdelegation. 5 

1. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd ed. (Parnplona 
1992), p. 134. 

2. AAS 84 (1992), pp. 201-267. 
3. Cf. P. GEFAELL, El regimen de la potestad delegada de jurisdicci6n en la Codificaci6n 

de 191 7 (Rome 1991), pp. 77-120. 
4. Cf. J.I. ARRIETA, Organizzazione Ecclesiastica (testo provvisorio ad usum 

scholarum), Rome 1992, pp. 222-223. 
5. Cf. M. CONTE A CORONATA, Compendium Juris Canonici, I (Turin 1937), pp. 329-330. 
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a) The norm provides a general principle concerning ordinary power. 
Unless the law or the nature of the subject prevents it, all executive power 
can be delegated, either for all cases of the same kind (universal delega
tion), or for a specific case or cases (particular delegation). According to 
what c. 138 provides, with this delegation one can interpret that all func
tions necessary to facilitate the exercise of power that has been received 
and to carry out the mandate have been assigned to the delegate. 6 

Thus, a first principle is established in § 1 of the canon: "Ordinary ex
ecutive power can be delegated either for an individual case or for all 
cases. "  It can be considered a general principle that ordinary executive 
power (proper or vicarious) can be delegated. The reason for this broad 
faculty of delegation can be found in the need to guarantee the efficient 
exercise of the power of governance within the Church. Delegation is an 
ordinary means of attributing competence in the Church, very appropriate 
and necessary in many cases for reasons of the common good, or due to 
the abundance of subjects for which the individuals that enjoy the power 
of governance are responsible. 7 

An exception is made regarding this general principle : "unless the 
law expressly provides otherwise." It is important to notice that the exact 
phrasing of the canon is "expressly." Accordingly the interpretation of pro
hibitions must be done strictly following the general rules of interpreta
tion of the law. In the previous legislation, the prohibition to delegate the 
priest's faculty of confession or the canon penitentiary's faculty to absolve 
were mentioned as classical examples of this restriction. In CIC, these are 
considered to be habitual faculties, in accordance with c. 132, and not an 
exercise of executive power, although the norm of c. 137 § 1 is applied to 
them in accordance to the provisions of c .  132. 

b) Paragraphs 2 and 3 of the canon establish the possibilities and the 
limits of subdelegation, or rather, of delegation of the delegated power. 
The criteria to determine it are the ones mentioned before : the authority 
that delegated and the extension of the delegation. 

If power is delegated by the Holy See (§ 2), it can be subdelegated for 
the majority of the cases or for a specific act. Not only the Roman Pontiff 
but also the Secretary of State, the Council for Public Affairs of the Church 
and other institutions of the Roman Curia that, logically, enjoy executive 
power are considered to be the Apostolic See (c. 361) . The canon provides 
two exceptions8

: a) that the personal qualities have been taken into ac
count; in other words, on granting the delegation, the Apostolic See must 
have clearly taken into account, explicitly or implicitly, not the mission or 
office performed by the individual, but his personal qualities : knowledge, 
expertise, prudence; or b) that subdelegation had been expressly forbidden. 

6. Cf. J.I. ARRIETA, commentary on canon 137, in Pamplona Com. 
7. Cf. G. MICHIEh5, De potestate ordinaria et delegata (Tournai 1964), pp. 180-181. 
8. Cf. ibid., pp. 190-192. 
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When a delegation was made by an authority with ordinary executive 
power other than that of the Apostolic See (§ 3) there are two possibili
ties: a) If the delegation was made for all matters, the power can be sub
delegated for a specific act or acts. The reason for this possibility can be 
found in the similarity existing between ordinary power and the very 
broad delegated power that some authors call quasi-ordinary power. It 
seems logical that whoever enjoys such a broad power may be able to 
have the necessary means for its efficient exercise, such as the ability to 
delegate it; in this case, this controls only for some acts, since the avail
ability of the power is less than that of the titleholder from which it was 
delegated. The legislator does not provide the exception of the previous 
paragraph: "unless the law expressly provides differently. " There is not a 
general consensus on the interpretation of this omission. 9 Some argue it is 
due to an oversight, and others argue that it was an intentional omission 
by the legislator, since in each case, the limitations provided by the dele
gating individual are sufficient. b) If the delegation was made for a specific 
act or acts, the canon provides that power cannot be subdelegated with
out an explicit grant of the delegating person. 

c) Paragraph 4 of the canon provides that: "No subdelegated power 
can again be subdelegated, unless this was expressly granted by the per
son delegating." A general principle is thus reinstated: the prohibition of 
the so-called subdelegation of the subdelegation. It is logical that the legis
lator may provide a limit to subdelegations to avoid an excessive disper
sion of governance within the Church, which could also lead to juridical 
uncertainty as far as the acts of governance within the Church are con
cerned. The interpretation of the canon presents a difficulty that already 
existed in c. 199 CJC/19 17, since it is not clear who is the delegating per
son who must authorize the subdelegation, whether it is the original dele
gating person, or the delegate that eventually subdelegated. In our 
opinion, it is necessary that it be the original delegating person, in other 
words, the titleholder of ordinary power, who authorizes the subdelega
tion of the subdelegation. 10 

3. Finally, we note that the canon corresponds to 988 CCEO, in which 
we find some modifications due to differences in the hierarchical organi
zation of Eastern Catholic Churches. In paragraph 2, the delegation of 
power performed by the Apostolic See and that performed by the patri
archs are ranked at the same level. These can be subdelegated for the ma
jority of cases or for an individual act taking into account the limitations 
that it was granted to a specific person or subdelegation was expressly 
prohibited. 

9. Cf. ibid., pp. 194-195; L. BENDER, Potestas ordinaria et delegata (Rome 1957), pp. 40-43 . 
10. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, cit., p. 134; 

L. BENDER, Potestas ordinaria et delegata ... , cit., pp. 37-39. 
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138 

Bk. I. General Norms FRANCESCHI 

Potestas exsecutiva ordinaria necnon potestas ad univer
sitatem casuum delegata, late interpretanda est, alia 
vero quaelibet stricte; cui tamen delegata potestas est, 
ea quoque intelleguntur concessa sine quibus eadem po
testas exerceri nequit. 

Ordinary executive power, and power delegated for all cases, are to be in
terpreted widely; any other power is to be interpreted strictly. Delegation 
of power to a person is understood to include everything necessary for the 
exercise of that power. 

SOURCES: c. 200 § 1 

CROSS REFERENCES: c. 17, 36 § 1, 131 § 3, 133, 137 

C OMMENTARY ------

Hector Franceschi 

1 .  This canon provides the criteria according to which both ordinary 
and delegated executive power should be interpreted, in the ambit of its 
exercise, taking into account its extension, (material ambit) and its inten
sity ( degree of power that one has). The phrasing of this canon is almost 
verbatim from c. 200 § 1 CJC/1917, which considered in § 2 the proof of 
delegation, which is now provided for in c. 131 § 3 CIC. 

Analogously, we can apply this norm to the prescription of cc. 17-18, 
in which two classical criteria of declarative interpretation are provided 
for: the broad and the strict interpretations, that aim to underline the pre
cise meaning of the expressions presented in the norms, depending on 
whether we assign a limited or broad sense to those terms that can have 
different meanings. Declarative interpretation is different from restrictive 
or extensive interpretation that corrects the norm trying to understand its 
spirit, since it must confine itself to the terms used by the legal text, or, in 
the case of delegations, in the mandate by which it is granted. 1 

The canon differentiates between delegated power for the majority 
of the cases, which is ranked equal in its interpretation with ordinary 
power since it must be interpreted broadly, and delegated power for an act 
or specific acts, which must be strictly interpreted. In both cases, the 
same principle is provided by the legislator, namely: in the concession of 

1 .  Cf. J.I. ARRIETA, commentary on c. 138, in Pamplona Com. 
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power, all that is necessary for this power to be exercised is included, 
even if it is not specified in the act of delegation. 2 

2. We can now analyze each one of the hypotheses contemplated in 
the norm. 

a) In the first place, the ordinary executive power and the delegated 
power for the majority of cases receive a broad declarative interpretation. 
In other words, the interpretation of the ambit of power, when in doubt 
about the extension of the terms used by the legislator or by the mandate 
or act of delegation, must be made in a broad manner. Of all possible 
meanings or extension of the term, the broadest is the one that should be 
chosen. The reason for this is that, as Michiels argues in his commentary 
on c. 200 § 1 CIC/1917, the ordinary executive power and that delegated 
for the majority of cases, which is very similar to ordinary one in its exer
cise, are powers that seek, most of all, the common good of the commu
nity as a whole for which they were granted. It is accordingly logical that 
the authority that grants them may have decided to give its holders, by 
means of the office itself or through the reception of the delegation, all the 
necessary means for its efficient exercise, without limitations that would 
interfere with it. 3 

According to Bender's interpretation, we can argue that this norm 
would also be applied to those who enjoy a subdelegated power for all 
cases. This is the case of power delegated by the Apostolic See and then 
subdelegated for all the cases, a possibility considered in c. 137 § 2. The 
interpretation of the ambit of power would be made in a broad sense, and 
not in a strict one. The reason for this, according to this author, is that the 
principle is enunciated in this canon in an absolute way, not making any 
distinction between power delegated for the majority of the cases and 
subdelegated power which, being a subaltern type, can be said to be, in a 
broad sense, a delegated power.4 

b) In all other cases, in which power for a specific act or acts is 
granted by delegation or subdelegation, declarative interpretation must be 
strict. One must read the terms in their least broad sense. The reason for 
this is that they are acts that somehow "run counter to a law in favor of 
private persons" (c. 36 § 1), which to a certain extent contravene the regu
lar state of matters and consequently demand a strict interpretation. 5 

In his study of the corresponding c. 200 CIC/1917 Gefaell argues that: 
"Canonical tradition would normally allow that any other kind of power, 
i .e. ,  ad casum delegated power, be interpreted in a strict manner, since it 
was considered to be odious, since the delegate would act in cases in 

2. Cf. G. MICHIELS, De potestate ordinaria et delegata (Tournai 1964), p. 218. 
3. Cf. ibid., pp. 216-217. 
4. L. BENDER, Potestas ordinaria et delegata (Rome 1957), pp. 44-45. 
5. Cf. G. MICHIELS, De potestate . . .  , cit. p. 218. 
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which the holder of the office title should have acted. We can understand 
that the fact that someone interfered in someone else's competencies may 
be considered odious, particularly if one takes into account that power 
was granted as a personal privilege that one should make profitable. "6 Al
though it is true that the current conception of power is quite different, 
since it is conceived more as the ability to serve than as a form of power 
of benefit, the odious nature (in the sense of the maxim ''favorabilia sunt 
amplianda, odiosa sunt restringenda") has remained the same: due to the 
exceptional nature of this power, one should avoid an excessive extension 
that could go against juridical security and order. 

3. Finally, the canon provides that, in both cases, it must be under
stood that granting power entails granting everything that is necessary for 
the efficient exercise of power. Consequently, it must be argued that the 
performance of an act that is not considered in the mandate but believed 
to be necessary for its execution, would not make it null. For example, 
Wernz-Vidal argue, anyone who receives the power to absolve a heretic 
can receive the person's retraction, even though it is said that the retrac
tion must be made before the delegate of the ordinary. 7 This is how the 
norms of interpretation of the delegation provided in cc. 133 and 138 com
plement each other. 

6. P. GEFAELL, El regimen de la potestad delegada de jurisdicci6n en la Codificaci6n de 
191 7 (Rome 1991), p. 184. 

7. Cf. F. WERNZ-P. VIDAL, Ius Canonicum, II (Rome 1943), p. 435. 
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139 

Tit. VIII. Power of Governance c. 139 

§ 1. Nisi aliud iure statuatur, eo quod quis aliquam auc
toritatem, etiam superiorem, competentem adeat, 
non suspenditur alius auctoritatis competentis exse
cutiva potestas, sive haec ordinaria est sive dele
gata. 

§ 2.  Causae tarn en ad superiorem auctoritatem delatae 
ne se immisceat inferior, nisi ex gravi urgetique 
causa; quo in casu statim superiorem de re moneat. 

§ 1 .  Unless the law prescribes otherwise, the fact that a person ap
proaches some competent authority, even a higher one, does not 
mean that the executive power of another competent authority is sus
pended, whether that be ordinary or delegated. 

§ 2. A lower authority, however, is not to interfere in cases referred to 
higher authority, except for a grave and urgent reason; in which case 
the higher authority is to be notified immediately. 

SOURCES: § 1: c. 204 § 1 
§ 2: C. 204 § 2 

CROSS REFERENCES: cc. 39, 65 

COMMENTARY ------

Hector Franceschi 

1. Due to the hierarchical organization of the Church, apart from the 
Roman Pontiff, no one has any power with exclusive character, but shares 
it with other people, who in the hierarchical order would be accordingly 
subordinates or superiors. This is true both for ordinary power and for 
delegated power. 1 In the same way, due to the diverse criteria of attribu
tion of competencies, certain situations arise in which there are several 
competent bodies for one single matter. For instance, in some cases, it is 
the diocesan ordinary who has competence over one who has a domicile 
and a quasi-domicile, or, in the case of the military ordinariates, both the 
diocesan ordinary and the military one could be competent. 

It could be argued that in those cases where a certain authority exer
cises competence, all the others would lose it, mainly in the case of au
thorities subordinated hierarchically; but this is not the case. Canon 139 

1. Cf. L. BENDER, Potestas ordinaria et delegata (Rome 1957), pp. 72-73. 
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(the corresponding canon in the CJC/1917 would be c. 204) provides the 
criteria to settle possible conflicts of competence that can occur among 
different authorities competent in a given matter, taking or not taking into 
account hierarchical dependency, e ither through ordinary power or 
through delegated power. 2 

Among the many possible situations, it is worth mentioning the fol
lowing ones. The acts are the competence of the vicar general or episcopal 
vicar of a diocese, and also are the competence of the diocesan bishop. The 
act for which the local ordinary has power also belongs to the competence 
of the Roman Pontiff. The acts that belong to the competence of the dele
gate can also be performed by the delegating person. On the other hand, 
the legislator does not provide the obligation of going to any given author
ity among those that are competent: one can go to one or the other, even 
disregarding the inferior authority. However, due to reasons of good gover
nance and out of consideration for the principle of subsidiarity, whatever 
has been established as the specific competence of a given authority must 
be granted to it, unless there is reason to believe that it should be granted 
to the superior. What happens in these cases with all the other competent 
organs? This is what the present canon regulates. 

2 .  Paragraph 1 of the canon provides a general principle resulting 
from the irrevocable nature of the norms of competence. This principle de
termines that, unless the law provides differently, executive power, both 
ordinary and delegated one, cannot be suspended only because one may 
have approached another authority also competent, even a higher one. 

Paragraph 2 provides a limitation of this principle regarding the case 
of authorities hierarchically subordinated: when a superior authority is 
trying the issue because it is competent in this matter, the inferior author
ity should not become involved. This inferior authority is allowed to be
come involved only when there is an urgent and serious cause for it. In 
such a case, the canon provides, he should immediately inform the supe
rior authority that he is participating in the case. Thus both respect owed 
to the superior and the public good that could be at risk are simulta
neously protected.3 

The act that contravenes this norm would be illicit, although valid, 
once the requirement provided by the legislator for the validity of the acts 
had been met. It could initially be argued whether these acts are invalid 
when there is no serious and urgent cause, in view of the terms provided in 
the norm: "nisi ex grave urgentique causa." Canon 39 argues that when 
particles such as nisi are used, it concerns validity. However § 2 is an ex
ception to the general principle of the irrevocable nature of competence, 

2. Cf. J.I. ARRIETA, commentary on c. 139, in Pamplona Com. 
3. Cf. S. ALONSO LOBO, in Comentarios al C6digo de Derecho Canonico (Madrid 1963), 

p. 506. 
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provided for earlier in the norm. Consequently, the disposition has to be 
strictly interpreted: no one has any doubt about the validity of the act but 
about its legality, that would be determined by the serious and urgent 
cause.4 

3. The term "superior authority" that is used in the canon must be in
terpreted in a precise manner. It does not refer to any authority that be
longs to a superior rank, but to that one which in the hierarchical line 
would properly be the superior of that one that tries the matter that is al
ready being tried by this superior authority. However, it is obvious that 
prudence and a sense of discipline suggest that an authority of inferior 
rank should not become involved unless there is a truly important reason 
for it, in matters that are already being tried by an authority of a superior. 5 

The cases of organs with executive power not reciprocally dependent 
have their own legislation, at least as far as the concession of favors is 
concerned, provided for in c. 65. 

"Superior, " in the sense established by this canon, would be, for in
stance, the Roman Pontiff when compared with anyone else, the Holy See, 
when compared with all but the Roman Pontiff; the diocesan bishop when 
compared with his vicars; the local ordinary, when compared with the par
ish priests; the delegating person, when compared to the delegate. 

4. Cf. L. BENDER, Potestas ordinaria et delegata . . .  , cit., p. 74; G. MICHIELS, De potestate 
ordinaria et delegata (Tournai 1964), pp. 240-241 ;  M. CONTE A CORONATA, Compendium 
Juris Canonici, I (Turin 1937), p. 327. 

5. Cf. L. BENDER, Potestas ordinaria et delegata . . .  , cit., pp. 74-75. 
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140 § 1.  Pluribus in solidum ad idem negotium agendum dele
gatis, qui prius negotium tractare inchoaverit alios 
ab eodem agendo excludit, nisi postea impeditus fue
rit aut in negotio peragendo ulterius procedere no
luerit. 

§ 2 .  Pluribus collegialiter ad negotium agendum delega
tis, omnes procedere debent ad normam can. 119 ,  
nisi in mandato aliud cautum sit. 

§ 3. Potestas exsecutiva pluribus delegata, praesumitur 
iisdem delegata in solidum. 

§ 1. When several people are together delegated to act in the same matter, 
the person who has begun to deal with it excludes the others from 
acting, unless that person is subsequently impeded, or does not wish 
to proceed further with the matter. 

§ 2. When several people are delegated to act as a college in a certain mat
ter, all must proceed in accordance with can. 1 19, unless the mandate 
provides otherwise. 

§ 3. Executive power delegated to several people is presumed to be dele
gated to them together. 

SOURCES: § 1: C. 205 § 2 
§ 2: C .  205 § 3 
§ 3: C. 205 § 1 

141 Pluribus successive delegatis, ille negotium expediat , 
cuius mandatum anterius est , nee postea revocatum fuit. 

If several people are successively delegated, that person is to deal with the 
matter whose mandate was the earlier and was not subsequently revoked. 

SOURCES: c. 206; CodCom Resp. VI, 26 mar. 1952 (AAS 44 [ 1952] 497) 

CROSS REFERENCES: cc. 10, 14, 67 § 2, 1 19, 139, 142 § 1 

COMMENTARY ------

Hector Franceschi 

Delegation of power is singular, when it was granted to a single per
son, or, plural, if it was made in favor of several people. These two can-
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ons ,  similar to c c .  205-206 CIC/ 1 9 1 7, that aim to settle possible 
competence conflicts in the exercise of power, regulate the manner of ex
ercise, the prevalence, the competencies, etc. , of the different kinds of del
egated plural power which we shall analyze next. 

The delegation granted to a single person does not present further 
problems as far as its exercise is concerned. By contrast, in the case of 
plural delegation several hypotheses may be considered since the legisla
tor has provided for several possibilities. According to these canons, plu
ral delegation can be simultaneous; that is, one by which in the same act 
of delegation or also in several acts with sequential unity, being dictated 
one after another by the same Superior, several people will be authorized 
to perform one of those activities that belong to the executive power. 
These are the cases regulated in c.  140. In this case, the delegation can be 
performed in a joint manner (in solidum) or in a collegial manner. In 
other cases, plural delegation is called successive, when it is performed at 
different times without a connection between them. 1 This second type is 
regulated in c. 141 .  In general, we may distinguish three types of plural 
delegation of power: joint, collegial, and successive.2 The first two would 
be simultaneous delegations. We can now proceed to analyze each one of 
these cases. 

a) Joint delegation (c. 140 § 1) is that one that is granted simulta
neously to several individuals such that only one of them may make use of 
it. When one of the delegates begins to act, the phenomenon known as 
prevention takes place, excluding the rest of the delegates from exercising 
the power that is in suspense. 

To avoid disturbing collisions or interferences in the exercise of the 
power, the legislator has provided this right of prevention, in accordance 
with which, once any of the delegates has begun to put the received power 
into practice, it cannot be disturbed in its exercise by any of those that re
ceived the same faculties, unless due to some impediment, such as sick
ness, violence, a canonical penalty, or if the delegate chose not to 
continue the work already started, in which case any other joint delegate 
could intervene so that the matter suffers no loss and can be seen through 
to the conclusion. 

Although the remaining joint delegates cannot act when, following 
the prevention principle, the first one has taken upon himself the exercise 
of the power, this does not mean that they are deprived of the power re
ceived from the delegating person of which they continue to be titlehold
ers and can validly exercise it. However, their interference would be illicit 
if, after one of them began to act, the rest tried to act when the circum-

1. Cf. S . ALONSO LOBO, in Comentarios al Codigo de Derecho Canonico (Madrid 1963), 
pp. 506-507. 

2. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd expanded ed. 
(Pamplona 1992), pp. 135-136. 
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stances established in canon law do not occur. This does not mean that, 
were these circumstances to occur, the power would be retrieved, since 
they had never lost it. They are simply authorized to make a legitimate use 
of a power that had been until then suspended. 

b) Collegial delegation is that performed on several individuals con
stituted as a group or college. In this case, the exercise of the power must 
be done jointly by all of them, because the jurisdiction resides as a whole 
on the college, and, the constitutive members lack any power when con
sidered individually. The legislator did not want to follow the old criterion 
of c. 207 § 3 of the CJC/1917, according to which the absence of one of the 
delegates would stop the collegial delegation. Thus, the absence of one of 
them does not prevent the rest from acting in accordance with c .  1 19, 
which provides that not only the ballot criteria, but also the quorum de
mands be met so that a decision can be made. In order for a collegial deci
sion to be valid, at least most of those that should be summoned must be 
present, and the matter must be approved by the absolute majority of 
those present. It then provides, as an exception, that what affects all and 
everyone must be approved by all. Canon 140 § 2 argues that it can be pro
vided differently in the mandate. This could refer to the kind of ballot 
used, what is considered as majority, etc. 

In order for the power granted to several individuals to be consid
ered as collegially granted, it must be explicitly stated in the act of delega
tion. In case of doubt, the power delegated to several people is presumed 
to be joint ( c. 140 § 3). This doubt could arise because, on examining the 
text, context, circumstances ( of the concession) and nature of the power, 
it does not seem to be clearly stated whether the delegation is collegial or 
joint. In these cases, the legislator provides for a presumption iuris et de 
iure, that the power be really held, and, that makes the act performed by 
virtue of it valid, even if the delegating person's will is afterwards found to 
be contrary to this. This disposition is based on the fact that the exercise 
of executive power (which was formerly called voluntary) is freer and 
more expeditious than judicial and legislative power. 3 

c) Successive delegation (c. 141) is that which is granted to several 
individuals at different times, so that the power must be exercised by only 
one of the delegates, as it is the case with joint delegation, and not by all 
of them, as it is the case in collegial delegation. In this case, argues Laban
deira, "the juridical rule 'qui prior est tempore, potior est iure' has valid
ity (In VI, Regula iuris, 54): this is to say, that person ought to act whose 
mandate has been granted first, if it has not been revoked after that. "4 

Consequently, if one of the later named delegates uses the power 
breaking this rule, the act performed would be valid although illicit. The 

3. Cf. S. ALONSO LOBO, in Comentarios al Codigo de Derecho Canonico, cit., pp. 507-508. 
4. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, cit., p. 136. 
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reason for this is that the executor has the power necessary to act; and, 
according to what c . 10 provides, we have to argue that the prohibition 
provided for in c. 141 does not, expressly or equivalently, contain an inval
idating clause. Besides, in case one considers this criterion to be dubious, 
it is established in c . 14 about doubt of law, even in those cases of invali
dating or incapacitating laws, there would be the same consequences ; 
namely the performed act would be valid. 5 It would be different if the first 
delegate, due to negligence or an impediment, did not use the power in 
due time, a situation in which the later delegate would be authorized to 
act. This interpretation is in total agreement with the regulation of the 
jointly delegated power which expressly refers to the case of impediment 
or negligence on the part of the individual who, in accordance to the norm 
of prevention, had taken upon himself the exercise of the power. In both 
cases the situation, once that action has been taken, is similar. 

The phrasing of the canon could lead us to believe that the first dele
gate has a duty toward acting in the matter. The canon says: "that person 
is to deal with the matter whose mandate was the earlier . . .  " But this is not 
the case ; it is not an inescapable duty. The norm provides a faculty in favor 
of the first delegate who has the right to not have his power usurped by 
the other delegates. 6 Whoever has the oldest non-revoked power is free to 
choose whether to act or not. In case we do not want to act we could ap
ply, as it was already stated, what the legislator provided for in c . 140 § 1 
regarding the joint delegates: if the person that was acting is unable to do 
so any more, or, does not want to go ahead with the matter, any other of 
the delegates can continue to deal with the matter. In the case that con
cerns us, if the first delegate is unable to continue or does not want to ex
ercise power, the second one can then do it, and so on. 

There is another connection between this norm concerning the suc
cessive delegation ( c . 141) and the one that presumes and regulates joint 
power (c . 140 § 3) which must be taken into account for its correct inter
pretation: when the delegation is granted to several individuals and it is 
stated that the delegating person's will has been to have it be exercised 
jointly even though it is successive, the criterion of solidarity would pre
vail. When the delegation was granted at different times and nothing else 
about the case is stated, its exercise would have to follow the provided for 
successive delegations, that is, the seniority of the mandate. Doubt is nec
essary for the presumption of solidarity to be applied . 7 

Toward the end of c . 141 ,  the legislator inserts a clause that condi
tions the norm, stating that the one who acts is whoever has the earlier 
mandate if it "was not subsequently revoked . "  As long as it is not stated 
differently, it is assumed that the later delegation was granted inadvert-

5. Cf. S. ALONSO LOBO, in Comentarios al C6digo de Derecho Can6nico, cit., p. 508. 
6. Cf. L. BENDER, Potestas ordinaria et delegata (Rome 1957), pp. 80-81 .  
7. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Can6nico, cit., p. 136. 
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ently by the delegating person, and, in this case, the prevalent right ac
companies the first one. But if, in the second mandate, the first delegation 
is expressly rescinded, then the delegating person's will is clear and 
should be respected. Ordinary formulae, such as "anything contrary not
withstanding" or other similar ones that normally accompany official doc
uments are not sufficient to consider the first mandate rescinded. It is 
necessary to make reference to the first delegation and to its transfer to a 
new person. As Conte a Coronata argues, "the delegating person is not 
presumed to have wanted to withdraw the power from the previous dele
gate unless he said so."8 

The last matter that will concern us is the means of revocation of the 
previous mandate. The canon refers only to a revocation of the mandate 
without specifying what means is used. This phrasing, which differs from 
the phrasing of c .  206 of the CJC/1917 ,  puts an end to the discussion 
around the interpretation of the norm, concerning the "subsequent abro
gation by rescript. " This presented a problem of interpretation, since not 
all the delegations were granted by means of a rescript, and not all those 
that had the ability to delegate could grant rescripts. In the current legisla
tion, on the other hand, rescripts are circumscribed to the concession of 
favors ( c. 59). The predominant interpretation among the authors was that 
the norm should not be restricted to the delegations granted by means of a 
rescript, that they should apply to any mandate of delegation. Thus, for in
stance, Alonso Lobo argues that the norm should be interpreted in the fol
lowing manner: "the person whose delegation is previous and provided 
that it has not been expressly abrogated by a later mandate. "9 This is the 
interpretation that the legislator chose in the Cle. If it is in answer to a pe
tition, the delegation of power can be granted by a rescript, by decree or 
orally. For what is not expressly established in c. 141 is in conformity with 
the norm established in c .  142 § 1 about the revocation of power-it is 
necessary that the revocation of the mandate be expressly stated. 

8. M. CONTE A CORONATA, Compendium Juris Canonici, I (Turin 1937), p. 330. 
9. S. ALONSO LOBO, in Comentarios al C6digo de Derecho Canonico, cit., pp. 508-509; cf. 

L. BENDER, Potestas ordinaria et delegata, cit . ,  pp.  79-80; G.  MICHIELS, De potestate 
ordinaria et delegata (Toumai 1964), p. 246. 
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Tit. VIII. Power of Governance c. 142 

§ 1. Potestas delegata extinguitur: expleto mandato; 
elapso tempore vel exhausto numero casuum pro 
quibus concessa fuit; cessante causa finali delegatio
nis; revocatione delegantis delegato directe intimata 
necnon renuntiatione delegati deleganti significata 
et eo acceptata; non autem resoluto iure delegantis, 
nisi id ex appositis clausulis appareat. 

§ 2 .  Actus tam en ex po testate delegat, quae exercetur 
pro solo foro interno, per inadvertentiam positus, 
elapso concessionis tempore, validus est. 

§ 1. Delegated power lapses: on the completion of the mandate; on the ex
piry of the time or the completion of the number of cases for which it 
was granted; on the cessation of the motivating reason for the delega
tion; on its revocation by the person delegating, when communicated 
directly to the person delegated; and on the renunciation by the per
son delegated, when communicated to and accepted by the person 
delegating. It does not lapse on the expiry of the authority of the per
son delegating, unless this appears from clauses attached to it. 

§ 2. An act of delegated power exercised for the internal forum only, 
which is inadvertently performed after the time limit of the delega
tion, is valid. 

SOURCES: § 1: c. 207 § 1; CodCom Resp. VI, 26 mar. 1952 (AAS 44 
[1952] 497) 
§ 2: c .  207 § 2 ;  CodCom Resp. VI . 26  mar. 1 952 (AAS 44 
[ 1952] 497) 

CROSS REFERENCES: cc. 47, 131, 189 

COMMENTARY ------

Hector Franceschi 

Since the delegation of power is an administrative technique directly 
connected to the circumstances of the person and to the confidence of the 
delegating person, it is a power unstable and strongly precarious in na
ture. 1 However, for different reasons, among which we could mention the 
common good, the safeguarding of the acquired rights and juridical safety, 

1. Cf. J.I. ARRIETA, Organizzazione Ecclesiastica (provisional text ad usum scholarum) 
(Rome 1992), p. 219. 

873 



c. 142 Bk. I. General Norms FRANCESCHI 

it is convenient that delegated executive power have also certain stability 
and a clear regulation. This is why the legislator provides in the present 
norm the causes of extinction of delegated power. This disposition corre
sponds to c. 207 CJC/1917  and remains substantially the same; except for 
the elimination of § 3 which limited collegial power and required the pres
ence of all collegiate delegates. 

Delegated power can cease for several reasons that can be classified 
in the following groups:  1 )  causes related to the delegation itse lf; 
2) causes that depend on the delegating person; and 3) causes that depend 
on the delegate.2 We will analyze each one of these causes. 

1 .  Causes that depend on the delegation itself. The very nature of the 
delegation indicates some limits which determine different cases in which 
the power is extinguished. These are reasons that are implied in the char
acteristics of the power itself that has been obtained by delegation. 
Among them we have fulfillment, expiration, and lack of usefulness. 

a) Fulfillment: the delegate has fulfilled the mandate in exercising 
the power received and has completed the matter that was entrusted in 
performing the proper act of governance for which he or she had been 
granted the delegation. 3 This norm cannot be applied when we are dealing 
with universal delegations, in other words, granted for the majority of the 
cases, since in that case the mandate is not circumscribed by a specific 
matter that can be said to have been already taken care of. 

b) Extinguished: the delegation is extinguished when the period of 
time for which it was granted is over. Had the delegating person stated a 
temporal limit for the power that he grants, once this period is over the 
power is understood to have ceased. Nonetheless, as § 2 of the canon pro
vides, if the act of power is exercised only in the internal forum, it is valid 
when it had been performed inadvertently outside the time period of the 
concession. This would be the case, for instance, of the faculty to absolve 
undeclared censures granted for a specific period of time outside of which 
one may have, inadvertently, used the power in a specific case. 

Likewise, the power ceases when a delegation has been granted for a 
specific number of cases and that conceded number has already been 
used up. In the past it was quite common to delegate power for a re
stricted number of cases: for instance, to absolve a reserved sin or cen
sure ten times. Due to the dangers and inconveniences that this system 
involves, it is employed far less often today, although it is not always ex
cluded. For instance, the faculty granted to a parish priest to dispense 
from the banns of marriage. It is understandable that the delegations made 

2. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd expanded ed. 
(Pamplona 1992), pp. 136-137. 

3. Cf. G. MICHIEL.5, De potestate ordinaria et delegata (Tournai 1964), pp. 249-253. 
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in this manner only have a scope as broad as that expressly provided for 
by the delegating person.4 

c) Lack of usefulness: delegated power is useless when the final 
cause or purpose of the delegation has ceased to exist. The final cause is 
like the soul of the mandate, that loses its raison d 'etre when the former 
disappears. This can happen, for instance, when the purpose or the secur
ing of the good which moved the delegating person to grant the delegation 
disappears; or when the situation de facto that justified the delegation has 
changed to such a point that it no longer has meaning. This is the case 
with the faculty granted to the parish priest to dispense from a marital im
pediment in a particular case when, before executing the dispensation, ei
ther the bride or the groom should die, or the impediment that had to be 
dispensed should cease to exist; or when one of the joint delegates has 
solved the problem, which would make the purpose of the other individ
ual's delegation disappear; or if a law that one was authorized to dispense 
from is abrogated. 

2. Causes that depend on the delegating person. We commented be
fore about the causes of extinction that depend on the delegation itself. 
Now we will refer to the extinction of delegated power due to the delegat
ing person. In this case we can include, as a general principle, the revoca
tion of the power by the delegating person, and, as an exception, in some 
cases the cessation of the power of the delegating person. 

a) The canon provides that the power ceases by revocation directly 
communicated to the delegate. It is said in c. 4 7 that "the revocation of an 
administrative act by another administrative act of the competent author
ity takes effect only from the moment at which the person to whom it was 
issued is lawfully notified." This norm is applied in the case of revocation 
of delegated power. The norm that we are analyzing adds that the notifica
tion must be done directly to the delegate by the delegating person: some
thing he can do in person, by mail, or, through another as proxy.5 Neither 
tacit revocation, nor a revocation that is communicated by any other indi
vidual that knows about the matter, but that is not commissioned for this, 
is accordingly sufficient: the legitimate notification in these cases is that 
made directly to the delegate. 

Although the norm under discussion in its literal sense appears to be 
only granting to the delegating person the faculty of revoking the power 
and of communicating it to the delegate, we think that the hierarchical su
perior cannot be denied the same or even greater power of governance en
joyed by the delegating person. According to the most common doctrine,6 

4. Cf. S. ALONSO LOBO, Comentarios al C6digo de Derecho Canonico (Madrid 1963), 
p. 510. 

5. Cf. M. CONTE A CORONATA, Compendium Juris Canonici, I (Turin 1937), p.  332. 
6. Cf. E .  LABANDEIRA, Tratado de Derecho . . .  , cit . , p; 137; G. MICHIELS, De potestate 

ordinaria . . . , cit. , pp. 261-266; L. BENDER, Potestas ordinaria et delegata (Rome 1957), p. 93. 
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it is not only the delegating person who can revoke the delegation, but the 
subdelegating person, as well as the superior of these two and that person 
who had received from them the faculty to revoke. The only requirement 
for the validity of the revocation is its direct notification, orally or in writ
ing, made by the revoking person to the delegate. 

Regarding the time when the delegate's power can be revoked, 
Wernz-Vidal distinguish three different cases, depending on who is the del
egating person and who is the delegate. They specify that, if the power had 
already been initiated, a just cause is necessary so that the revocation can 
be legally and validly made before the mandate is over or the act that had 
already started to be exercised is completed. If there is no just cause, in 
some cases the revocation could even be invalid. 7 

b) The norm confirms the general principle that the cessation of the 
delegating person's power does not terminate the delegate's power. This is 
one of the characteristics of delegated power that make us interpret it as a 
power different from the original power, and with some amount of inde
pendence. 8 This is an often discussed doctrinal subject. Some authors 
consider delegated power as an exercise of representation of the delegat
ing person, and others emphasize its independence from the delegating 
person's power. 9 

The legislator provides for an exception to the general principle men
tioned before: if the mandate was included in a peremptory clause, the del
egated power would cease when the power of the delegating person 
ceased. Such are, according to Michiels and Conte a Coronata, 10 the 
clauses ad beneplacitum nostrum or other equivalent ones, such as du
rante meo munere, donec vixero, pro tempore nostrae voluntatis, donec 
voluero, etc. The clauses ad beneplacitum sedis, usque ad revocationem, 
donem revocavero, etc., would not be peremptory. 

3. Finally, we have "renunciation by the person delegated, when 
communicated to and accepted by the person delegating. " Delegated 
power has its origin in the delegating person's power. Consequently, as long 
as the latter does not intend to revoke it, the delegate will necessarily con
tinue to receive it. If the delegate does not want the power that was be
stowed, for instance, because it causes awkward obligations or frequent 
scruples, it is not enough that the person renounces to it, he or she must in
form the delegating person of the renunciation and it must be accepted by 
the same. 

7. Cf. F. WERNZ-P. VIDAL, Jus Canonicum, II (Rome 1943), p. 438. 
8. Cf. J.I. ARRIETA, Organizzazione Ecclesiastica, cit., p. 222. 
9. For this discussion one can consult P. GEFAELL, El regimen de la potestad delegada de 

jurisdicci6n en la Codificaci6n de 191 7 (Rome 1991), pp. 134-137. 
10. Cf. G. MICHIELS, De potestate ordinaria ... , cit., p. 268; M. CONTE A CORONATA, 

Compendium ... , cit., p. 332. 
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Thus, Labandeira argues, 11  for this cause of extinction to be effec
tive, the delegate must unequivocally state his definitive renunciation of 
the power that had been granted. Second, this renunciation, orally or in 
writing, must be formally presented to the delegating person or to the 
competent superior. Finally, the renunciation must be accepted by the del
egating person or the competent superior, even in the case that the dele
gate is not the superior's subject. This acceptance by the delegating 
person is an administrative act, the true formal cause of the cessation of 
the delegation: the moment the latter accepts the renunciation, the dele
gating mandate disappears and the delegated power ceases to be transmit
ted, without it being necessary to notify the renouncing person again. 

11 .  Cf. E. LABANDEIRA, Tratado de Derecho . . .  , cit., p. 137. 
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Bk. I. General Norms FRANCESCHI 

§ 1 .  Potestas ordinaria extinguitur amisso officio cui ad
nectitur. 

§ 2.  Nisi aliud iure caveatur, suspenditur potestas ordi
naria, si contra privationem vel amotionem ab officio 
legitime appellatur vel recursus interponitur. 

§ I. Ordinary power ceases on the loss of the office to which it is at
tached. 

§ 2. Unless the law provides otherwise, ordinary power is suspended if an 
appeal or a recourse is lawfully made against a deprivation of, or re
moval from, office. 

SOURCES: § 1 :  c. 208; CodCom Resp. VI, 26 mar. 1952 (AAS 44 [ 1952] 
497) 
§ 2: c. 208; CodCom Resp. VI, 26 mar. 1952 (AAS 44 [ 1952] 
497) 

CROSS REFERENCES: cc. 18, 131 § 1, 139, 145, 184-196, 481 § 1, 1331 ,  
1333, 1638, 1732ff 

C OMMENTARY ------

Hector Franceschi 

Ordinary power is intimately bound to the concept of an ecclesiasti
cal office; consequently, its origin, extension, ambit, and extinction de
pend on the title ownership of the office to which it is attached. Canon 184 
provides several causes according to which ecclesiastical office can be 
lost: the expiration of the designated period of time, reaching the age de
termined by law, renunciation, transfer, removal, or privation. The loss of 
the office deprives the title owner of the executive power that, as c. 131  
§ 1 provides, "is that which by virtue of the law itself is  attached to a given 
office." 

Canon 143 considers in § 1 this case: "ordinary power ceases on the 
loss of the office to which it is attached." We can argue that, even though 
this statement is useful, it is also redundant, since it is clearly implied in 
the juridical regulation of power and of ecclesiastical offices that there is 
a close link between ordinary power and office. Ordinary power is ob
tained and is lost with the office to which it is attached. 1 This norm con-

1. Cf. S. ALONSO LOBO, Comentarios al C6digo de Derecho Canonico (Madrid 1963), 
p. 513; L. BENDER, Potestas ordinaria et delegata (Rome 1957), pp. 101-102. 
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tains the whole law about the extinction of ordinary executive power. 
Then § 2 mentions the cases of suspension and not loss of power which 
we shall now analyze. 

a) The extinction of ordinary power, argues Bender, is determined by 
norms very different from those that regulate the extinction of delegated 
power. And it is logical that this should be the case. In the delegation of 
power, the power is communicated by means of a direct act between the 
delegating person and the delegate, by means of a simple donation, he ar
gues; whereas in the concession of ordinary power rather than just grant
ing power, what happens is that an office is granted, to which ipso iure a 
power is attached. Hence, the proper object of the juridical action, rather 
than the concession of power, would be the concession of the office to 
which the ordinary executive power is attached. 2 

The principal cause for the loss of ordinary power is the loss of of
fice. 3 A consequence of the nature of this ordinary power is that power 
cannot be modified (increased, diminished, limited) independently of the 
office to which it is attached, as in the cases of delegated power. In other 
words, the ordinary power corresponding to an office will be the one that 
the law provides (universal or particular) for that office. A separate issue 
would be the habitual faculties granted to the title owners of specific of
fices in accordance with c. 132. Certainly, in each case, there can be spe
cific variations that are due to the attributions of the power on behalf of 
the person that provides the office. 

There are some cases in which it is more difficult to appreciate this 
tight link between ordinary power and ecclesiastical office. These are situ
ations in which, at first glance, one would think that the power is lost but 
the office is retained. Among these cases, it is worth mentioning that of 
the resigning bishop who remains as diocesan administrator, with the 
powers of that position, until the arrival of a new diocesan bishop. In this 
case, rather than continuing in the office without the title ownership of 
the power, we would be dealing with a cessation in the office of diocesan 
bishop and a provision for a transitory office, that of diocesan administra
tor until the arrival of the new bishop. We also find other cases in which 
the extinction of the power is due not to the loss of the office, but to the 
extinction or abolition of the office itself, especially in the case of transi
tory offices, such as that of president of a particular council, secretary of a 
council commission, etc. 

The norm under discussion is clear: ordinary power expires due to 
the loss of the office to which it is attached. This does not mean that in 
practice the doctrine about the extinction of ordinary power is easy to 
apply, since there are multiple possibilities in this matter. This matter, 

2. Cf. L. BENDER, Potestas ... , cit., p. 101. 
3. Cf. G. MICHIELS, De potestate ordinaria et delegata (Tournai 1964), p. 278. 
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however, belongs more to the commentary on those canons ref erring to the 
loss of ecclesiastical office ( cc. 184ff; see respective commentaries). For 
purely informative purposes, we mention the different cases of loss of of
fice, and, consequently, of the power attached to it, provided for by the leg
islator: the passing of the designated time or reaching the age determined 
by the law (c. 186), renunciation (cc. 187-189), transfer (cc. 190-191), re
moval (cc. 192-195), privation (c. 196). 

In some of the cases provided by the law, on the expiration of the 
power of the authority that granted it, the title ownership of the office is 
lost. This is the case, for instance, for vicarious offices in which a general 
ordinary power is exercised, such as the vicar general and episcopal vic
ars of the diocese, positions that become vacant ipso iure when the au
thority that granted them expires (c. 481 § 1). This is also what is provided 
for the prefect of the dicasteries of the Roman Curia when, due to the 
death of the Roman Pontiff, the Apostolic See becomes vacant (cf. UDG, 
14). Particular law could provide for analogous cases: for instance, this 
general principle is not the one that is followed in most of the personal cir
cumscriptions ( almost all the statutes of the military ordinariates reflect 
this) while the see is vacant, statutory law indicates that vicars general 
have only interim title to the power of governance. Wernz-Vidal mention 
another possibility: if in the concession of the office the clause ad bene
placitum nostrum or an equivalent one was included, the office would be 
lost when the power of the person that granted it expires. 4 

b) In paragraph § 2 of the canon, the case of the suspension of ordi
nary power is considered. Paragraph 1 of the canon provides a general 
principle: the loss of the office entails the loss of the power. An exception 
is now provided in two different cases: in cases of removal (cc. 192-195) 
and privation ( c. 196), if one appeals the decision or lodges an administra
tive recourse against that decision, the power will be rescinded, but it is 
not lost until the recourse or the appeal has been definitively settled, un
less the law provides differently. This is a case in which, in accordance 
with the legislator's decision, the appeal or the recourse not only have a 
devolutive effect, but also a suspensive one, at least as far as the loss of 
the title ownership of ordinary executive power. 

In the cases mentioned we can interpret suspension in two different 
ways: suspension of the execution of a decision and suspension of the or
dinary power attached to the office. In the first case, the execution of the 
decision by which someone is deprived or removed from an office is sus
pended, which, consequently, would effect the extinction of the power. 
This is exactly the suspensive effect of the appeal or of the administrative 
recourse, to which cc.  1638 and 1736 § 1 respectively refer. The norm 
under discussion is not superfluous since, at least in the case of the ad-

4. Cf. F. WERNZ-P. VIDAL, Ius Canonicum, II (Rome 1943), pp. 437-438. 
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ministrative recourse, the suspensive effect takes place automatically only 
when the law thus provides . At least this is what we can inf er from the 
wording of c. 1736, where it is said that in the rest of the cases the author
ity that has been appealed to regarding whether the decree should or 
should not be suspended will decide. On the contrary, in case one goes to 
the judicial trial, c .  1638 provides that an appeal to a sentence always pro
duces the suspensive effect. 

The second effect of the appeal or the administrative recourse is the 
suspension of the exercise of the power itself. This would lead us to the 
problem of the validity of the acts performed while the power is sus
pended. The different specific cases would have to be analyzed. It is im
portant to note that what is suspended is executive power, and not all the 
acts inherent to the office. The person whose power is suspended, while 
the appeal or the recourse against the removal or privation is being de
cided, can (we could even say must) perform those acts that are inherent 
to the office that do not imply the exercise of ordinary power, as in the 
case, for instance, of the pastoral care to the faithful that have been as
signed to him . 

Since this norm provides an exception to the general principle, this 
norm must be interpreted strictly (cf. c. 18) .  It cannot, consequently, be 
applied to the case of the transfer of an ecclesiastical office. 5 The norm is 
clearer than the corresponding c. 208 of the CJC/19 17, in which the legiti
mate appeal was mentioned without determining which cases it refers to . 
In  the CIC it is evident that the appeal or recourse refers to the act 
through which one is removed from or deprived of office. Though this act 
would in principle deprive a person of that power, it would only suspend it 
when recourse has been made. The definitive loss or recovery of the exer
cise of that power would depend on the decision of the authority invoked 
to settle the controversy, according to whether an administrative or judi
cial process has been used. 

The power is, however, not suspended in those cases in which an au
thority hierarchically superior, that is competent in the matter, is already 
dealing with it. It should be noticed that c. 139 § 2 provides that the infe
rior, unless there is a serious and urgent reason for it, should not interfere. 
This, rather than a suspension of the power, is a limitation of its exercise. 

There can be other situations in which ordinary power remains sus
pended, in which case it would be illicit, and, in some cases invalid, to use 
it. Among these categories , it is worth mentioning the following: when a 
censure of excommunication is incurred (c. 1331)-in this case the acts of 
the power of governance would be illicit, and if the penalty has been im
posed or declared, they would also be invalid (c. 1331 § 2, 2°) ;  to be sub
ject to the penalty of suspension would make the acts of power affected 

5. Cf. J.I. ARRIETA, commentary on c. 143, in Pamplona Com. 
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by suspension illicit, and in those cases in which it is thus provided, in
valid, (c. 1 333). Canon 208 CJC/1917 expressly mentioned these two cases, 
referring to cc. 2264 and 2284, dealing with excommunication and suspen
sion respectively. 6 The present c. 143 omits the reference to these norms. 
This could be due to the legislator's belief that it is not necessary, which 
does not mean that we are not dealing with cases of suspension of the 
power, regulated by the corresponding norms. 

6. Cf. L. BENDER, Potestas . . .  , cit., p. 102; G. MICHIELS, De potestate ordinaria . . .  , cit., 
pp. 279-280. 
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Tit. VIII. Power of Governance c. 144 

§ 1. In errore communi de facto aut de iure, itemque in 
dubio positivo et probabili sive iuris sive facti, sup
plet Ecclesia, pro foro tam externo quam interno, 
potestatem regiminis exsecutivam. 

§ 2.  Eadem norma applicatur facultatibus de quibus in 
cann. 882, 883, 966, et 1111 § 1. 

§ 1. In common error, whether of fact or of law, and in positive and proba
ble doubt, whether of law or of fact, the Church supplies executive 
power of governance for both the external and the internal forum. 

§ 2 .  The same norm applies to the faculties mentioned in cann. 882, 883, 
966, and 1 1 1 1  § 1 .  

SOURCES: § 1: c. 209; CodCom Resp. VI, 26 mar. 1952 (AAS 44 [1952] 
497) 
§ 2: SCDS Instr. Sacerdos, 14  sep. 1946, 13 (AAS 38 [ 1946] 
356); CodCom Resp. V et VI, 26 mar. 1952 (AAS 44 [ 1952] 
497) 

CROSS REFERENCES: cc . 14, 142 § 2 

C OMME NTARY ------
Antonio Viana 

1 .  Canon 144 § 1 defines what is normally referred to as the supply of 
power. When the requirements provided by the canon are met, the Church 
supplies the power so that the administrative act is juridically effective 
even though it may be missing a formal necessity required for its validity. 

The objective of this disposition, already provided for in c. 209 of the 
C/C/1917, is, on the one hand, to secure the normal exercise of executive 
power when some of the necessary elements that guarantee an absolute 
certainty about the validity of the act are missing (i.e. , the unfeasibility of 
consultation in cases of positive and probable doubt on the part of the au
thority). On the other hand, c. 144 § 1 intends to guarantee the spiritual 
good and peace of conscience for the faithful who are the addressees of 
this power. All things considered, the idea is to avoid the impediments that 
would result in these cases from an excessively rigorous application of the 
general formal requirements. The canonical order offers here a solution 
that pays more attention to the substantial data, which can be applied in 
particular cases. 
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2.  Regarding the juridical nature of this concept, the doctrine nor
mally considers the supplying of jurisdiction as a provisional delegation a 
iure, or as a sanation a iure of invalid acts that the Church as an institu
tion performs. 1 

3. The supplying of power cannot be applied to the exercise of legis
lative power nor, for that matter, to judicial power; it can only be applied 
in specific situations by virtue of executive power, by reason both of the 
office and of the delegation. Thus, there cannot be positive and probable 
doubt when exercising legislative or general administrative power (an
other case is the application of the norm), nor when we are dealing with 
the exercise of judicial power, which always requires the moral certainty 
of the judge when pronouncing a sentence (cf. cc. 1608 § §  1 and 4, 1616 
§ 1) .  Obviously, the supplying of power is not applied when we are dealing 
with requirements demanded by divine law: thus, although c. 144 § 2 ex
tends the supply to the faculties such as confession ( cf. c. 966), in order to 
administer the sacrament one must have the power of orders, which can
not be supplied by the juridical system. In other words, the supply of exec
utive power only operates in cases where the individuals are canonically 
capable of exercising the power that is supplied. 2 

4 .  The two requirements necessary for the supplying of power are: 
common error (of fact or of law) , and a positive and probable doubt (of 
fact or of law). Normally, while common error refers to the addressee or 
addressees of the power, positive and probable doubt refers to the active 
subject of the power. 3 These are different requirements that tend to be 
concurrent, although not always, because we may find a situation of com
mon error in which there is no positive and probable doubt in the subject 
that exercises the power (i.e . ,  when due to grave reasons the latter pro
vokes a situation of common error in the addressees, which would in itself 
be sufficient for the supplying of power). 

a) Common error can be described as a mistaken judgment about 
the existence of the power that affects all or most of the faithful of a par
ticular place, or of a particular community. 4 Common error of fact occurs 
when, in fact, the situation of error affects many faithful, and common 
error of law occurs in the event of a notorious cause that is in itself suffi
cient to lead the faithful into error, even though the individuals affected 
may in fact be few. 

b) Doubt principally refers to situations in which the active subject 
of the administrative act does not have a solid opinion concerning the ex
istence of power. The doubt has to be positive; in other words, it should 

1. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd expanded ed. 
(Pamplona 1993), p. 141. 

2. Cf. H. SOCHA, commentary on c. 144, p. 2, in K. LODICKE (Ed.), Miinsterischer 
Kommentar zum Codex Juris Canonici (Essen 1985ff) . 

3. Cf. J.I. ARRIETA, commentary on c. 144, in Pamplona Com. 
4. Cf. J. MANZANARES, commentary on c. 144, in Salamanca Com. 
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be based on reasons that do exist. Negative doubt, which can in actuality 
be equated to ignorance, is not sufficient. Furthermore, the doubt has to 
be probable, meaning that the foundation of the positive doubt must have 
sufficient entity. Positive and probable doubt is of fact when it refers to 
the realization in the specific case of the conditions required by the law; it 
is of law when it refers to the existence, validity, or way in which the norm 
is applied. 

5. Canon 144 § 2 extends the supplying of power to the exercise of 
faculties such as confirming, hearing confessions, and assisting at mar
riages. This explicit determination was necessary because in the CIC such 
faculties do not, strictly speaking, entail an assumption of power of gover
nance. Another example of the supplying of power, understood as an ex
tension of the exercise of delegated power, can be found in c. 142 § 2. 
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TITULUS IX 

De officiis ecclesiasticis 

TITLE IX 
Ecclesiastical Offices 

ARRIETA 

------- INTRODUCTION ------

Juan Ignacio Arrieta 

1. Articulation of the public ecclesiastical function: ecclesiastical 
ministries and offices 

The public ecclesiastical function, 1 considered in global terms, is ar
ticulated and exercised through ministries and ecclesiastical offices. Al
though ecclesiastical offices are the focus of attention here , it will 
nevertheless prove useful to make a preliminary clarification regarding 
the public ecclesiastical function of ministries. The goal of this clarifica
tion is to better restrict both categories and avoid erroneous comparisons 
between the two. 

In general terms, ministries,2 from the juridical-canonical point of 
view, are public ecclesiastical functions conferred permanently on a per
son on account of that person's ability to carry out the acts proper to that 
function. The attribution of such functions and the subsequent capability 
to carry out the acts proper to the function are accomplished, according 
to the case, through a sacramental way or through the authority of the 
Church, under diverse categories and by distinct titles. 

First consider the sacraments. Although all those conferring a sacra
mental grace do so on those who duly receive the grace, not all sacraments 
confer public functions properly speaking, in the sense of tasks or commis
sions of capital importance for the subsistence of the ecclesiastical society 

1. Cf. J. HERVADA, Elementos de Derecho constitucional can6nico (Pamplona 1987), 
pp. 163ff; especially, pp. 226ff; E. LABANDEIRA, Tratado de Derecho administrativo can6nico, 
2nd expanded ed. (Pamplona 1993), pp. 105ff; C. CARDIA, fl governo delta Chiesa (Bologna 
1984), pp. 263ff. 

2. Cf. S. BERLING◊, "Dal 'mistero' al 'ministero': l'ufficio ecclesiastico," in Ius Ecclesiae 5 
(1993), pp. 91-120. 
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as such. 3 In reality, only baptism and confirmation, on the one hand, and 
ordination, on the other, confer upon the subject specific commissions 
with regard to the development of the ecclesiastical society. For this rea
son, some areas of doctrine have used the terms "non-ordained minis
tries" and "ordained ministries" to distinguish the commissions that are 
conferred in baptism and confirmation from those conferred in the sacra
ment of ordination. 

But this is still too broad a meaning for the concept of ministry. In 
reality only the sacrament of ordination confers on the subject the ability 
to exercise public ecclesiastical functions properly speaking, since the or
dained are uniquely destined to "nourish the Church with the word and 
grace of God in the name of Christ" (LG 11). 

From this sacramental point of view, it is  possible to distinguish 
three ministries: the diaconal ministry, the sacerdotal ministry, and the 
episcopal ministry. Each degree of sacrament confers on the subject spe
cific ecclesiastical functions, while ontologically qualifying the person to 
carry them out. Such ministries and functions are permanently held from 
the time the sacrament is received. They are conceptually autonomous 
from the functions that can arise from the assumption of the specific ec
clesiastical office for which the degree of ordination qualifies the subject 
(cf. cc. 129 , 150). 

In  addition to the sacramental way , ministries can be attributed 
through the authority of the Church. 4 This can be done in different ways 
and the need to do so may arise for different reasons. In the first place, due 
to the spiritual nature of the ecclesiastical society, the attribution of public 
functions-of an ecclesiastical ministry-can be a consequence of the rec
ognition in the subject by the ecclesiastical authority of a charisma of di
vine inspiration. The history of the Church and of the apostles is a 
continuous testimony of this type of divine initiative and of the necessary 
judgment that the legitimate authority must receive, keeping in mind the 
societal dimension desired by God for the Church. 

In the second place, the competent authority of the Church usually 
also attributes to some subjects determined public functions-minis
tries-through a liturgical rite, like the one used to confer the lay minis
tries (cf. c. 230 § 1). These functions may also be attributed through a 
juridical act-although it is devoid of any form-by one who has been in
vested with appropriate authority (cf., for example, c. 230 § 3). 

3. Cf. F. MODUGNO, "Funzione," inEnciclopedia del diritto XVIII (Milan 1969), pp. 301-313. 
4. Cf. S. BERLINGO, "Dal 'mistero' al 'ministero' . . .  ," cit., pp l l Off; P. LoMBARDiA, "Rilevanza 

dei carismi personali nell'ordinamento canonico," in Il diritto ecclesiastico 80-1 ( 1969), 
pp. 3-21 .  
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All of these ministries contain specific public ecclesiastical func
tions, which are restricted or which can be restricted by regulation of the 
Church. 

Sometimes the Code or other ecclesiastical documents uses the term 
officium to designate the content of such ministries.5 It appears clear, 
nonetheless, that in such cases this designation is used in a generic sense, 
analogous to the expression munera. It also seems that there is an attempt 
to somehow equate these ministries with the properly named ecclesiastical 
offices, such as those that are configured in cc. 145ff. As we will later have 
the opportunity to verify, such use of the expression officium in all cases 
would have to consider the notion of office in the wide sense that would 
reproduce c. 145 of the CIC/1917: "quodlibet munus quod in spiritualem 
finem legitime exercetur." The notion of office is also very binding in 
the subjective sense contained in the Decree Presbyterorum ordinis 20, 
which, as we will see, was corrected before the promulgation of the pre
sent CIC. 

Moving forward we see, solely for the purpose of noting the differ
ences between the ministry and the notion of office, that, as previously 
mentioned, they are the two ways by which the public ecclesiastical func
tion is articulated. It may be noted that the canonical system understands 
the ecclesiastical office as something quite distinct from what we have 
seen so far: a juridical subjectivity erected in the abstract within the eccle
siastical organization to which canon law attributes stably determined ec
clesiastical functions. 

2. New conceptual categories of the notion of office 

The CIC presents in title IX of book I the general technical elements 
for the treatment, in the canonical purview, of that which may be called 
the administrative organization of the Church. This is centered in the regu
lation of the general vicissitudes that modify the structural relation and 
the relation of service between the ecclesiastical administration and the 
subjects that are permanently in its service. The entire title denotes an ef
fort-not always fully achieved-to technically define institutions, rules 
and principles arising from the canonical tradition, following the dictates 
of the most modem juridical administrative culture. The CIC/19 17, regu
lated these in a fragmented manner, and, overall, from a distinctly differ
ent conceptual framework. 

5. Cf. P. ERDO, "Ministerium, munus et officium in Codice Iuris canonici," in Periodica 78 
(1989), pp. 41 1-436; M. MIELE, "Dal vecchio al nuovo canone 145," in Studi sul primo libro 
del Codex iuris canonici, a cura de S. Gherro (Padova 1993), pp. 165ff; Comm. 21 (1989), 
p. 252. 
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In the CJC/1917, regulations for the subject matter of the present title 
can be found in two different places. For the CIC the central nucleus of 
the general treatment of ecclesiastical offices, including notion, provision, 
and loss, is contained in book II (De personis). But in the CJC/1917 this 
was found within section I of part I, relative to "the clergy in general." This 
figuration within the canonical system is already a clear indication of the 
specific use to which ecclesiastical offices later would be put. Another im
portant aspect of the question, particularly at that time, became regulated 
in part V of book III, which deals with the ecclesiastical benefice and the 
right of patronage. In the present Code this problem was relegated to the 
juridical regimen of canonical presentation. 

The fact that the material relative to ecclesiastical offices has re
mained grouped in title IX of book I, which deals with the general norms 
of the canonical system, should be considered a result of the process of 
abstraction and systemization carried out during the revision of the Code. 
This remains true although in the present discipline signs of elements 
bound to the categories that inspired the regulation of the ecclesiastical 
office in the CJC/1917, still remain. 

In general terms, and apart from other important points that we will 
examine later, the primary novelty of the discipline is contained in 
cc. 145ff. Leaving aside the benefice system, which inspired the regulation 
of ecclesiastical offices in the CJC/1917, these canons constitute a general 
treatment of ecclesiastical offices. This revision carried with it the neces
sity of abandoning-or at least verifying the current relevance of-juridi
cal techniques deriving from the network of benefices that had been 
consolidated over centuries as the structural elements of the ecclesiasti
cal office as an institution. Consequently, this posed again many of the ju
ridical problems inherent to ecclesiastical office that, for better or worse, 
had been resolved with expedients drawn from the benefice system. 

On the other hand, in spite of the fact that the notion of ecclesiasti
cal office supplied in c. 145 of the CJC/1917, was objective, and not subjec
tive, the treatment of ecclesiastical offices in the purview de clericis 
presupposed a hierarchical and less technical perspective in its treatment 
of the office. In the code regulations of each of the ecclesiastical offices, a 
personalist emphasis was added- (the CJC/1917, for example, spoke of 
the pastor, the clergyman that was pastor, instead of speaking in the ab
stract form of the office of pastor). This focus was strengthened by bind
ing each office to a benefice, each with its own juridical personality and 
its own administrator. Inexorably this conveyed a fragmentary presenta
tion of ecclesiastical administration, atomized into a multitude of of
fices-or better stated, of benefices-that made the unitary juridical 
treatment of the entire ecclesiastical organization difficult. In this state
ment, as Presbyterorum ordinis 20 would indicate, the public ecclesiasti
cal function corresponding to each office remained in some way relegated 
to the patrimonial dimension of the benefice. 
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Another aspect in the present discipline that requires a different ju
ridical treatment is that of the type of subjectivity belonging to the ecclesi
astical office .  In the CJC/ 1 9 1 7, up on recognition of the j uridical 
personality of a benefice, the respective ecclesiastical office would re
ceive subjective support in the canonical system, 6 which, as we said, 
raised the problem of the atomization of the ecclesiastical organization. 
By way of contrast, in the current juridical discipline the juridical person
ality is only recognized for the public ecclesiastical entity-the Holy See, a 
diocese, a bishops' conference, a parish, etc.-of which the office forms a 
part. In this framework each office holds a subjectivity, in the sense of a 
center of imputation of juridical situations, but one that is not recognized 
as an autonomous personality. 

Notwithstanding, within this context a specific treatment of the con
stitutional offices is merited-inasmuch as they are elements essential to 
the entity for which juridical personality is recognized. Also, to a lesser 
degree, and for different reasons, those offices deserve mention whose of
ficeholders receive the canonical status of ordinary (c. 134), inasmuch as 
they are in a proper sense the organs through which the will of the entity 
endowed with juridic personality is manifested. 

3. The office and ecclesiastical organization 

The overcoming of the system of benefices signaled by the Second 
Vatican Council now makes it possible for the legislator to realize an ab
stract and depersonalized treatment of the ecclesiastical office. This per
mits a unitary approach to the public ecclesiastical administration more in 
accord with the hierarchical dimension inherent in the sacramental struc
ture of the Church. 7 

In the objective sense , the ecclesiastical organization-an all-en
compassing notion and thereby more appropriate in this context than the 
notion of public administration-is the juridical structure resulting from 
the totality of existing ecclesiastical offices bound respectively to one an
other by way of diverse types of principles and canonical organizational 
techniques. At the heart of this ecclesiastical organization, special organi
zations exist Qudicial, administrative) that group together ecclesiastical of
fices with similar natures, which are bound by principles, techniques, or 

6. Cf. F. RESTIVO, Personalita dell 'ufficio nell'ordinamento canonico (Palermo 1942); 
P.G. CARON, "Persona giuridica, ufficio ed organo nel diritto canonico," in Annali delta 
Facolta di giurisprudenza. Universita degli studi di Camerino, vol. XXVII (Milan 1961), 
pp. 220-407. 

7. Cf. J.A. SOUTO, "Consideraci6n unitaria de la organizaci6n eclesiastica," in Ius 
Canonicum 9 (1969), pp. 157ff; idem, "Presupuestos doctrinales de la noci6n de oficio en el 
C6digo de derecho can6nico," in Ius Canonicum 9 (1969), pp. 33lff; J. HERVADA, Elementos 
de Derecho . . .  , cit. pp. 230-235. 
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proper norms. Just as it is possible to speak of a general or universal eccle
siastical organization, which corresponds with a global consideration of 
the Catholic Church, so it is also possible to speak of organizations at dis
tinct levels-the central level of the church, the diocesan level, the level of 
the bishops' conference, etc.-which group the ecclesiastical offices of the 
proper scope, in accordance with the principles, organizational techniques, 
and juridical norms specific to the respective organization. 

The unity of the ecclesiastical organization as a whole is a conse
quence of the unity of the Church. From the technical-juridical point of 
view, this unity is understood fundamentally through the binding of the 
different ecclesiastical offices to those offices of constitutional character 
and divine institution (the Roman Pontiff and the episcopal college for the 
universal dimension of the Church, and the diocesan bishop for the local 
level), so the public ecclesiastical functions bestowed on each office have 
been entrusted at their respective levels. 

As we said, the principles that stably govern the organizational rela
tionships among the different offices are distinct, and depend on the nature 
of the offices themselves. Moreover, one finds the principles governing the 
relationships between constitutional offices distinct from those that gov
ern relationships between constitutional offices and offices that are subor
dinated in their proper scope. Although these principles may share a great 
deal with the principles and rules common to any social organization, secu
lar organizing principles (for example, the principles of decentralization, 
autonomy, diffusion, hierarchy, etc.) are not always directly applicable to 
the Church. Their current relevance in the ecclesiastical society depends 
on how closely they agree with the tenets of the sacramental structure of 
the Church (structural principles), and even with the dynamic principles 
that inspire the ecclesiastical activity of government ( operative principles). 

Only in a very summary manner can one explain here the relevance of 
the organizational principle of decentralization to the relationships exist
ing among constitutional offices, primarily between the Roman Pontiff and 
the diocesan bishops. The mystery of the Church ( as an official document 
reminded us recently8) presents the universal level and the particular level 
of the organization (the universal Church and the particular church) in a 
mutual and immanent relationship. In this relationship, absolutely speak
ing, it is abstract to talk of decentralized ecclesiastical functions over 
which the central authority has lost its competence. In this respect, and 
from the perspective of the authority to which this exercise from the public 
ecclesiastical functions (Roman Pontiff and episcopal college) had origi
nally been entrusted, it is possible to resolve the problem that the immi
nence of the two levels of the church presents to the juridical system. This 
is done through recourse to the operative principle, and specifically to the 

8. Cf. CDF, Letter Communionis notio, May 28, 1992, no. 9, in AAS 85 (1993), p. 843. 
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principle of hierarchical communion (which controls the relationship be
tween the Roman Pontiff and the diocesan bishop). This relationship im
plies the existence in both instances of a concurrent hierarchical 
competence, and at the same time the existence of a precedence of action 
in ordinary circumstances in favor of the diocesan bishop. 9 

The connection between the constitutional offices of the Roman 
Pontiff or diocesan bishop and the offices that are juridically subordinate, 
within their respective universal or particular scope, raises a lesser prob
lem. In their respective scopes, the relationships with subordinate of
fices-between the Roman Pontiff and the Congregation of the Curia, or 
between the bishop and his vicars-are controlled by the vicarious princi
ple which pertains to the principle of decentralization. The subordinate of
fices then receive their competence-whether or not they exercise the 
authority of government-from the respective constitutional office of the 
proper entity. 

Finally, it is possible to note that although the norms of this title have 
been written primarily with the hierarchical organization of the Church in 
mind, its prescriptions are also of general application in the scope of the 
law of religious to the measure in which, without dealing with the norms 
of ius cogens, the particular or proper norms do not establish anything dif
ferent. 

9. Cf. J.I. ARRIETA, Organizzazione ecclesiastica, Lezioni di parte generate, (provisional 
text ad usum scholarum) (Rome 1992), pp. 134-137. 
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Tit. IX. Ecclesiastical Offices c. 145 

§ 1. Officium ecclesiasticum est quodlibet munus ordina
tione sive divina sive ecclesiastica stabiliter consti
tutum in finem spiritualem exercendum. 

§ 2 .  Obligationes et iura singulis officiis ecclesiasticis 
propria definiuntur sive ipso iure quo officium cons
tituitur, sive decreto auctoritatis competentis quo 
constituitur simul et confertur. 

§ 1 .  An ecclesiastical office is any post which by divine or ecclesiastical 
disposition is established in a stable manner to further a spiritual pur
pose. 

§ 2. The duties and rights proper to each ecclesiastical office are defined 
either by the law whereby the office is established, or by a decree of 
the competent authority whereby it is at one and at the same time es
tablished and conferred. 

SOURCES: § 1: c. 145 § 1 ;  PO 20 

CROSS REFERENCES: cc. 129 § 1, 131 § 1 ,  134, 146, 148 

C OMME NTARY ------

Juan Ignacio Arrieta 

Paragraph 1 of this canon corresponds to § 1 of c. 145 of the CIC/ 
1917, and defines ecclesiastical office. Paragraph 2, on the other hand, is 
new. We will focus, first, on considering the notion of ecclesiastical office 
and the elements integrated within it. 

1 .  Canon 145 of the C/C/1917 contained two notions of ecclesiastical 
office. In the broad sense, office was any duty that was legitimately exer
cised for a spiritual purpose (note in the commentary on the present title 
the relationship of this notion with the idea of the ministry). In the strict 
sense, or as the term was to be understood in law, except in the case where 
the context of the phrase presented another meaning, ecclesiastical office 
was a duty established permanently by divine or ecclesiastical order. It was 
to be conferred upon someone according to the norms of the sacred can
ons. It carried with it a participation in the ecclesiastical power of orders 
or of jurisdiction. 1 

1. Cf. A. Toso, Ad Codicemjuris Canonici, commentaria minora, L. II, t. I (Rome 1922), 
pp. 112ff; B. OJETTI, Commentarium in Codicem iuris canonici. De personis (Rome 1930), 
pp. 3-4. Regarding the notion and discipline of the office in the CJC/1917: R. NAZ, "Offices 
ecclesiastiques," in Dictionnaire de droit canonique, VI (Paris 1957), cols 1074-1 105; 
P.G.  CARON, "Ufficio ecclesiastico ,"  in Novissimo Digesto italiano XIX (Turin 1973), 
pp. 1061-1066. 
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Doctrinal thought elaborated in subsequent years a third concept of 
office, in the strictest sense. This referred solely to those offices that carry 
an attached participation in the power of jurisdiction in the Church, such 
as the offices of diocesan bishop, vicar general, etc. These last offices in 
the strictest sense are those that, according to the structural theory of ad
ministrative law, have to be considered properly as juridical organs of the 
Church,2 in notion close to the concept of ordinary established by canoni
cal tradition (cf. c. 134). 

Among other elements that we will analyze later are these notions 
which emphasize the objective stability of ecclesiastical office, endowed 
as an abstract subject permanently established in the canonical order, 
through which they remain ultimately defined and delimited in the con
crete in the public functions in the Church.3 

In this context, Presbyterorum ordinis 20 introduced an interesting 
problem, whose clarification in later years has contributed to streamlin ing 
the notion of office as it appears in the Code, and in distinguishing it from 
the ministries. Dealing with the remuneration of the presbyters, and with 
the proposed elimination of the system of benefices and allowing the di
mension of service to the faithful inherent in each ecclesiastical office, the 
conciliar decree defined the office as "quodlibet munus stabiliter collatum 
in finem spiritualem exercendum." In this way, it gave the impression that 
it was the desire of the Council to confer on the new notion of ecclesiasti
cal office (which had to result from the abandoning of the benefices) a 
subjective stability (stabiliter collatum) bound to the person on whom the 
office was conferred. This was opposed to the objective stability (stabi
liter constitutum), independent of the subj ective vicissitudes and 
changes of officeholder, that had remained in c. 145 of the CIC/1917. 

The introduction of conciliar texts (united with other factors, princi
pally the concept, not totally developed, regarding the implication of the 
uniqueness of the potestas sacra and the transmission of that power in the 
Church) led one area of doctrine to intensify the traditional personalist 
focus of ecclesiastical organization. This was in line with the hierarchical 
approach that was still presented in book II of the CIC/19 17. From this 
perspective, that which here we call ecclesiastical organization would be 
constituted by a group of persons, and not of organs or offices. The eccle
siastical office would not be without a subjective juridical circumstance of 
the person upon whom it confers its duty, legitimized by the realization of 

2. Cf. P. ClPROTTI, Lezioni di diritto canonico (Padova 1943), pp. 247ff; PG. CARON, 
"Persona giuridica, ufficio ed organo nel diritto canonico," in Annali delta Facolta di 
giurisprudenza. Universita degli studi di Camerino, vol. XXVII (Milan 1961), pp. 3O9ff; P.A. 
BONNET, "Ufficio, diritto canonico," in Enciclopedia del Diritto XLV (Milan 1992), pp. 69Off. 

3. Cf. J.A. SOUTO, "Presupuestos doctrinales de la noci6n de oficio en el C6digo de 
derecho can6nico," in Ius Canonicum 9 (1969), pp. 33lff. 
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specific acts in the Church.4 In some ways this implied an affirmation that 
the public function was articulated in the Church only in the inorganic 
form, and only through ministries. 

During the revision work on the CJC/1917, which began with the di
rect acceptance of the subjective notion of Presbyterorum ordinis,5 this 
focus, which was of little benefit to administrative responsibility and its 
subsequent control, was definitively amended, thus returning to the tradi
tional notion of office. 6 Once it had been clarified that the Council had not 
attempted to show a technical notion of office, the Commission arrived at 
the notion that is now stated in § 1 of c. 145.7 This was done without re
solving the substantial problems raised by the system of benefices, in the 
general context of the discipline of the priesthood. However, although the 
notion is broad, it takes on elements of the strict notion of office con
tained in c. 145 of the old Code, with the omission of all references to the 
ecclesiastical authority. 

The objective notion of ecclesiastical office adopted by the Code, as 
the juridical norm established in the subsequent canons, comes to recog
nize the abstract subjectivity of office in the canonical order. That is to 
say, it recognizes the necessity of its juridical provision on the part of the 
legitimate authority (cf. c. 148) , something that does not occur with the 
ministries . Its objective stability in periods of vacation of the office holder 
are derived-as was noted in the works of revision-from the capital of
fices that form part of the structure of the Church. 8 

Such a notion of office is applicable by necessity to those offices that 
according to § 2 are constituted at the same time that they are conferred 
on a subject. This does not appear to leave room for office to be under
stood as the fulfillment of any ministry, charism, or function benefiting the 
community.9 This concurs with the broad notion of office in c. 145 of the 
CJC/1917, and with the subjective concept originating with number 20 of 
Presbyterorum ordinis. However, the notion may be referred uniquely to 
those subjectivities that become juridically configured and objectively es
tablished as ecclesiastical offices in Church order. Similarly, neither are 
ecclesiastical offices, in the sense given in cc. 145ff, those munera that 
are received in the reception of the sacraments ( of baptism or of orders, 
for example). However, such munera constitute just such personal qualifi
cations that make one able to assume those ecclesiastical offices that re
quire the exercise of those munera. 

4. Cf. A. VITALE, L'ufficio ecclesiastico (Naples 1965), pp. 95ff; J.A. SOUTO, "Consideraci6n 
unitaria de la organizaci6n eclesiastica," in Ius Canonicum 9 (1969), pp. 157ff. 

5. Cf. Comm. 21 (1989) pp. 159ff. 
6. In this sense, cf. the contribution of P. LOMBARDiA in Comm. 2 1  ( 1 989), p. 1 78. 
7. Cf. Comm. 23 (1991), p. 247. 
8. Cf. Comm. 22 (1990), p. 126. 
9. In this sense, cf. S. BERLINGO, "Dal 'mistero' al 'ministero': l'ufficio ecclesiastico," in Ius 

Ecclesiae 5 (1993), pp. 9lff. 
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The technical notion of office in c. 145 does not include as an essen
tial element participation in the ecclesiastical authority. 10 Nor does it 
include participation in the potestas regiminis or the authority of juris
diction (cf. c. 129 § 1), nor in the sacred ministry or the power of orders . 
This last authority is that which only truly participates through the recep
tion of the different levels of the sacrament of orders. That is to say, it is 
received through the reception of the ministries and not through the con
ferral of an office. 

2. The ordinary power of governance (cf. c. 131 § 1) is obtained by 
the conferral of a duty and is exercised through ecclesiastical offices. 
However, the duties and rights proper to each office (to which § 2 of this 
canon refers) do not always form juridical circumstances of power in the 
strict sense . Paragraph 2 refers in general to the competence of the office, 
together with the public functions of the Church that the ecclesiastical au
thority unifies in the act of conferring them on an abstract public subject 
that is the office. These are competencies that can be established by the 
law, by an administrative act, by custom, etc . , 1 1  and their grouping deter
mines the juridical position of the office. Nevertheless, their content can 
logically be quite varied, depending on the nature of each office. These 
rights and duties consist, frequently, of functions of administrative or 
technical character, or of pastoral assistance . They may also consist 
merely of matters that, although they occasionally have relevance in deci
sional proceedings of the exercise of power, are deprived of powers such 
as that of imperium and of the unilateral capacity to bind the faithful to 
that which is only proper to a juridical authority. 

A number of technical elements of ecclesiastical office can be de
rived from the whole of the discipline of the Code . These include the fol
lowing: a) they consist of a munus of spiritual dimension, in the sense of 
an institutionalized social ecclesiastical function; b) they are erected by a 
legitimate authority, that is, they are juridically created in the abstract 
( erected), by granting them subjectivity in the system of the Church which 
is the center of attribution of active and passive juridical situations; c) they 
are restricted and formed by canon law regarding their duties (cf. c. 145 
§ 2); and d) they must be conferred successively or simultaneously on a 
subject through a juridical act of canonical provision (c . 146). 

In this sense the definitions of ecclesiastical office that are usually 
presented by doctrine are also defined by position. However, many of 
these definitions are only partially valid due to a normative change be
tween the two Codes. Thus, Wernz (followed by diverse commentaries of 

10. Cf. Comm. 21 (1989), p. 178. 
11 .  Cf. Comm. 23 (1991), p. 247. 
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the CJC/1917) defined office as "certa et determinata mensura functionum 
ecclesiasticarum . . .  " ; 12 Caron, as "cerchia di attribuzioni che rappresenta 
una forma di apparizione della personalita della Chiesa . . .  "; 13 Morsdorf, as 
"determinatus complexus munerum, cui propter bonum commune semper 
provideri debet"; 14 Labandeira, as "a stable social function constituted and 
determined by law so as to be attributed to a member of Christ's faith
ful"; 15 and Souto, as an "abstract legitimization for the exercise of public 
ecclesiastical functions, stably constituted by law and restricted in accor
dance with different technical criteria, the subjective titularity of which 
corresponds to the Church as an institution." 16 

3. The final clause of § 2 presents the possibility of simultaneously 
establishing the office and conferring it on an office holder (simul et con
fertur). This simultaneity, which does not modify the objective dimension 
of ecclesiastical office, is frequent in the case of the first officeholder of a 
recently created office, but is used also in other cases. For example, it ap
plies in the naming of a stable delegate before an organism or for a func
tion, and in cases of temporal offices, such as president of a plenary 
council or secretary of the assembly of the Synod of Bishops. 

4. Canonical doctrine has offered a rich classification of ecclesiasti
cal offices dealing with different points of view. By way of synthesis, and 
in order to ref er us to some of the more useful classifications, it is fitting 
to note the following typology of offices: 17 

a) by origin, there may be constitutional offices-of divine or eccle
siastical origin-and non-constitutional offices; 

b) by the nature of the function, there may be offices with proper or 
vicarious authority (c. 131), and offices without authority; and also active 
offices, consultative offices, or offices of control; curate offices for the 
care of souls-of complete or partial cura animarum-and not for the 
care of souls ( c. 150); 

12. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, II, De personis, srct ed. (Rome 1943), p. 193. 
13. Cf. P.G. CARON, "Persona giuridica ... ," cit., p. 305; F. RESTIVO, Personalita dell 'ufficio 

nell 'ordinamento canonico (Palermo 1942), p. 59. 
14. Cf. K. MbRSDORF, "De conceptu officii ecclesiastici," in Apollinaris 33 (1960), p. 75; 

A. CATTANEO, Questioni fondamentali della canonistica nel pensiero di Klaus Morsdorf 
(Pamplona 1986), pp. 267ff. 

15. Cf. E. LABANDEIRA, Tratado de Derecho administrativo can6nico, 2nd expanded ed. 
(Pamplona 1993), p. 114. 

16. Cf. J.A. SOUTO, Derecho Canonico, I (Madrid 1983), p. 138. 
17. Cf. F. RESTIVO, Personalita dell 'ufficio ... , cit., pp. 6lff; J.l. ARRIETA, Organizzazione 

ecclesiastica. Lezioni di parte generate, (provisional text ad usum scholarum) (Rome 
1992), pp. 246-249. 
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c) by scope of competence, there can be universal offices (central: 
the offices of the Roman Curia, or peripheral: the nuncios); diocesan of
fices ( corresponding to any ecclesiastical circumscription): offices that 
can be general or local (that of the parish); and superdiocesan offices; 

d) by stability, there can be permanent or temporary offices (the of
fices of a synod, for example); 

e) by manner of designating the office holder: by free conferral, by 
presentation, or by election. 
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Tit. IX. Ch. I. The Provision of Ecclesiastical Offices c. 146 

CAPUT I 
De provisione officii ecclesiastici 

CHAPTER ! 
The Provision of Ecclesiastical Office 

Officium ecclesiasticum sine provisione canonica valide 
obtineri nequit. 

An ecclesiastical office cannot be validly obtained without canonical pro
vision. 

SOURCES: c. 147 § 1; SCCouncil Deer. Catholica Ecclesia, 29 iun. 1950 
(AAS 42 [1950] 601-602); SCCong Deel., 17 mar. 1951 (AAS 
43 [1951] 174) 

CROSS REFERENCES: cc. 10, 145-148, 153 § 1, 154, 157, 178, 199, 6°, 
332 § 1, 382, 404, 427 § 2, 527, 542 

C OMME NTARY ------

Juan Ignacio Arrieta 

As an ecclesiastical office is (see commentary on c. 145) an abstract 
center of imputation of juridical situations in the canonical order, the oper
ation of the public functions assigned to the office absolutely require that 
the respective juridical situations be assumed by a psycho-physical subject 
who personally exercises them. 1 The task of entrusting to a physical per-

1. Cf. P.G. CARON, "Persona giuridica, ufficio ed organo nel diritto canonico," in Annali 
della Facolta di giurisprudenza. Universita degli studi di Camerino, vol. XXVII (Milan 
1961), pp. 309ff; L. SANDRI, "Organo, rappresentanza e 'potestas sacra' nella Chiesa," in 
Apollinaris 63 ( 1990), pp. l 72ff; E. LABANDEIRA, Tratado de Derecho administrativo 
can6nico, 2nd expanded ed. (Pamplona 1993), pp. 56-65; J.I. ARRIETA, Organizzazione 
ecclesiastica. Lezioni di parte generate, (provisional text ad usum scholarum) (Rome 
1992), pp. 147-193. 
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son the responsibility of the abstract duties of office is carried out through 
canonical provision. 

The present canon practically reproduces § 1 of c. 147 of the CIC/ 
1917, pointing out restrictively, as it is an incapacitating law,2 that the le
gitimate canonical provision is the only title to validly obtain an ecclesias
tical office. 3 It is not possible, then, to obtain the responsibility of the 
office by another route. In addition, the acquisition of the office by pre
scription, alluded to in c. 199, 6°, presumes the existence of a canonical 
provision, juridically refutable perhaps, that becomes valid by prescrip
tion. 

1 .  For good reason the Code does not define what should be under
stood as canonical provision, leaving the doctrine to establish the con
cept. On the other hand § 2 of c. 147 of the CJC/191 7, sets forth something 
different, indicating that "the term canonical provision designates the con
ferral of an ecclesiastical office made by the competent ecclesiastical au
thority according to the norms of the sacred canons." In reality the legal 
notion of canonical provision in the CJC/19 17, centered on the act of ec
clesiastical authority ( one of three elements that, as we will see, it is pos
sible to specify in the procedure of canonical provision) and should not be 
applied generally to all canonical systems of provision noted in the cur
rent c. 14 7. Specifically, in those cases of collective or constitutive elec
tion of c. 1 78 ,  the intervention of the ecclesiastical authority is not 
required. This occurs very frequently, for example, in the designation of 
the major superior of religious institutes, but also in cases of a vacant see 
( cf. cc. 332 § 1, 427 § 2) .  This deprives the definition of provision con
tained in § 2 of c. 14 7 of the C/C/1917, of the necessary generality. 

In the current juridical governance, keeping in mind the categories 
used by the Code, it is pertinent to note the existence of a double use of 
the term canonical provision. In the first sense, perhaps more technical 
and rigorous, provision is understood as the system or proceeding, inte
grated by a plurality of heterogeneous acts, juridically linked, with the 
purpose of conferring an ecclesiastical office on a subject. From this point 
of view there are four proceedings of provision that the canonical order 
recognizes: a) free conferral (c. 157); b) canonical presentation (cc. 148-
163); c) canonical election (cc. 164-179); and d) canonical postulation 
(cc. 180-183) . Besides this meaning, the Code nevertheless continues to 
use the category of canonical provision, in a sense close to that of c. 147 
§ 2 of the CJC/1917, to specifically indicate the juridical act that in itself is 
effective in order to confer the office, and that normally is completed by 
an ecclesiastical authority, as is alluded to in c. 148. 

2. Cf. A. Toso, Ad Codicemjuris Canonici, commentaria minora, L. II, t. I (Rome 1922), 
pp. 1 14ff. 

3. Cf. P. CIPROTTI, Lezioni di diritto canonico (Padova 1943), pp. 255ff; R. NAZ, "Offices 
ecclesiastiques," in Dictionnaire de droit canonique VI (Paris 1957), cols 1077ff. 
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2. Considering the canonical provision as a proceeding in order to 
confer the responsibility of an ecclesiastical office, the canonical doctrine 
has specified three distinct integrated elements of the provision that, in 
their time, can explain various separable juridical acts. These are: a) des
ignation of the person; b) concession of the title; and c) taking possession 
of the office. Dealing with episcopal offices, it is common to add as a re
quirement the episcopal ordination of the subject.4 In addition, for spe
cific offices, the canonical order imposes the obligation to issue the 
profession of the faith ( cf. c. 833) or the oath of fidelity to the Apostolic 
See ( cf. c. 380; RGCR, 18 § 2, Appendix 1-11). 

a) From the juridical point of view, the distinction between the first 
two elements applies only in those cases in which, apart from the compe
tent ecclesiastical authority, there exist other subjects with the right to in
tervene in the provision of the office. This occurs in cases of presentation 
or canonical elections. 

Nonetheless, in provision by free conferral (c. 157), which is the most 
common system of canonical provision, the distinction between "designa
tion of the person" and "concession of the title" is not juridically relevant. 
In this assumption, although one act or another is materially realized by 
different subjects, the ecclesiastical authority that concedes the title does 
not remain legally bound by the designation that another subject may have 
carried out. (Consider, for example, episcopal appointments, or the normal 
procedure of requesting counsel regarding the suitability of the candidate, 
whether or not the canonical procedure requires it). Thus, this intervention 
only follows the natural moral obligation, founded in reasons of good gov
ernment, of valuing the prudent counsel of those that are deemed able to 
give it. 

Something slightly different occurs, on the other hand, in cases of 
the selection of candidates for the attainment of office through competi
tion or tests of suitability. This is because, although in this case the com
petent authority continues to be free to choose from different candidates, 
it is also necessary to make known a legitimate expectation of those that 
have adequately passed the proof of suitability and remain free of other 
impediments. 5 

b) The second of the elements that the doctrine has distinguished in 
the canonical provision is, as has been indicated, the concession of the 
title to a subject previously designated for the office. This is a juridical act 
that, in accordance with c. 148, corresponds in each case to the competent 
ecclesiastical authority, successive to the identification of the subject. The 
concession of the title carries with it (see commentary on c. 149), the pre
vious completion of a judgment on the part of the ecclesiastical authority. 

4. Cf. F. MAROTO, Instituciones de derecho can6nico, II (Madrid 1919), p. 290. 
5. Cf. idem, p .  291. 
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This occurs with regard to the legality of the proceeding of designation, 
over the suitability of the candidate, etc., which cannot be completed on 
equal juridical terms of discretion in all cases. 

According to the specific procedures for canonical provision, the ju
ridical act of the competent authority that grants the investiture of office in 
favor of a specific person receives the name of free conferral (c. 157); in
stitution is the act of the authority in the system of canonical presentation; 
confirmation is the act of the authority in the proceeding non-collective 
election; and admission is used in cases of canonical postulation (see 
commentary on c. 147). With regard to collective election, the act of the 
authority would not exist in itself, since the acceptance of the candidate 
perfects the collegial act of provision carried out by the electoral body. 

c) The third element that the doctrine has noted in canonical provi
sion-and that the Code mentions explicitly when speaking about those 
general elements of the canonical provision-is that of taking possession 
of ecclesiastical office. In this respect, it appears necessary to begin by 
distinguishing between taking possession as a formal act by virtue of 
which the officeholder subject begins officially to fill the functions of the 
office, and the possession of the office upon mere factual data. This pos
session, in itself, is indispensable for the exercise of the duties and rights 
inherent in any office (cf. c. 145 § 2). The formal act of taking possession, 
if no legal manner has been established, is done based on the custom of 
each location, and often has different functional names for the signifi
cance of the acts that are recorded: installatio, investitura, intronizatio, 
introductio in possessionem, institutio, captio vel apprehensio posses
sion is, etc. 6 On the other hand, the lack of possession of the office gives 
place to the mere title of right, but not of action, formed in cc. 153 § 1 and 
154. 

3. The problem of the juridical relevance of the formal act of taking 
possession offers greater complexity. In this respect, and in general terms, 
it is possible to note that, without any legal norm prescribing it, the formal 
act of taking possession does not constitute an integral element of the ca
nonical provision required by c. 146 for the valid attainment of ecclesiasti
cal offices. In this sense, the current juridical norm agrees with what is 
deduced by the more immediate canonical tradition, both legal and doctri
nal. This considers the taking of possession as a completion of the provi
sion, but not a requirement ad validitatem , 7 although particular or 
statutory law can impose it with respect to specific offices. 

6. Cf. S. GOYE ECHE, Juris Canonici Summa Principia, vol. I (Rome s.f.), p. 188. 
7. Cf. R. NAZ, "Offices ecclesiastiques," in Dictionnaire . . .  , VI (Paris 1957), cols 1090; 

S. GOYENECHE, Juris Canonici Summa Principia, cit., p. 188. 
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In some specific cases, nonetheless, the present Code prescribes the 
completion of a formal act of taking possession, establishing even the 
manner in which it should be realized. This is the case, for example, of the 
diocesan bishop ( and of those that are before ecclesiastical circumscrip
tions (c. 382), of coadjutor and auxiliary bishops (c. 404), of pastors 
( c. 527) or of members of the parochial group ( c. 542). In all of these cases 
the juridical relevance of the non-observance of the legal precept of taking 
of possession is established. This is done keeping in mind, in each case, 
according to c. 10, that the only laws which are invalidating are those that 
contain the word expressly. 

Of all those cases already indicated, the furthest reaching are the 
ones which deal with the diocesan bishop, both due to the attributions of 
authority derived from the valid attainment of office, and for the act that 
in § 1 of c. 382 establishes the prohibition against involvement in the exer
cise of an office before taking possession of that office. When it is under
stood that this canon contains an incapacitating norm, the invalidity of 
acts undertaken prior to the taking of possession comes as a natural con
sequence. 

This case has raised doubt regarding the doctrine, which in our judg
ment can be resolved by taking the meaning of the norm of c. 382 into ac
count. Starting from the point that this canon does not establish in clear 
terms the invalidating nature of what it prescribes (cf. c. 10) and that its 
goal does not appear to be purely formal but that it attempts to guarantee 
proper governance in the case of a vacant see, one can affirm that, in this 
case, the formal act of taking of possession should not be considered an 
integral element of the canonical provision. Moreover it appears to be a 
prohibition that could eventually serve to support the challenge to specific 
juridical acts carried out in violation of c. 382 § 1, but that do not cause 
the nullification ipso iure of said acts. 

In the case of parish priests, § 3 of c. 527 indirectly echoes the case 
of a tacit renunciation of the office on the part of the person who has not 
taken possession of the parish. The same is done, with respect to the 
Roman Curia, in Regolamento generale della Curia Romana, 69, 1, in rela
tion to the person who has presented himself for the job on the date indi
cated in the letter of contract. Regarding the tacit renunciation, keep in 
mind also c. 1444 § 2 of the CJC/1917, which established that in the case of 
negligence in the taking of possession of a benefice, the local ordinary 
should declare the benefice vacant in accordance with c. 188, 2° ( cf. also 
c. 2398 of the CJC/1917). 

Finally, following the manner of verifying the provision, the tradi
tional doctrine employs some categories that even today continue to be 
used by the authors. In this sense, the doctrine distinguishes between or
dinary or extraordinary provision, according to whether or not the provi
sion follows the normal rule established by the provision of the office with 
which it deals. It also distinguishes between full or less full provision, 

903 



c. 146 Bk. I. General Norms ARRIETA 

according to the two primary elements of which the provision is com
posed-designation of the person and concession of the title-fulfilled by 
the same subject or different persons. Necessary or free provision are dis
tinguished, according to whether the concession of the title is or is not 
bound to the exercise of some other right, as in the provision by presenta
tion, or by election. 8 

8. Cf. M. CONTE A CORONATA, lnstitutiones Juris Canonici, vol. I (Taurine 1928), 
pp. 228-229; F.X. WERNZ-P. VIDAL, !us canonicum, II ,  De personis, 3rd ed (Rome 1943), 
pp. 244-245. 
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Tit. IX. Ch. I. The Provision of Ecclesiastical Offices c. 147 

Provisio officii ecclesiastici fit: per liberam collationem 
ab auctoritate ecclesiastica competenti; per institutio
nem ab eadem datam, si praecesserit praesentatio; per 
confirmationem vel admissionem ab eadem factam, si 
praecesserit electio vel postulatio; tandem per simplicem 
electionem et electi acceptationem, si electio non egeat 
confirmatione. 

The provision of an ecclesiastical office is effected: by its being freely con
ferred by the competent ecclesiastical authority; by appointment made by 
the same authority, where there has been a prior presentation; by confir
mation or admission by the same authority, where there has been a prior 
election or postulation; finally, by a simple election and acceptance of the 
election, if the election does not require confirmation. 

SOURCES: c. 148 § 1; SCCouncil Deer. Cum ob beUi, 26 feb. 1919 (AAS 
1 1  [1919] 77) 

CROSS REFERENCES: cc. 146, 157, 164, 178, 180, 199, 6° 

COMMENTARY ------

Juan Ignacio Arrieta 

Canon 14 7 mentions the distinct methods of canonical provision 
which the Code regulates beginning with c. 157.  The list considers the 
forms of canonical provision from the point of view of the authority that 
should carry out the conferral upon the officeholder. It uses the term pro
vision to refer, not to the group of acts that integrate the proceeding of 
provision as a whole, but specifically to the juridical act of the ecclesiasti
cal authority which acts as the effective cause for the investiture of the 
officeholder in the office, and puts an end to the proceeding (see commen
tary on c. 146). According to this canon, the provision can be made by one 
of the following methods: by a free conferral of the authority, by an ap
pointment that has been legitimately presented, by confirmation or ad
mission of the one legitimately elected or postulated, and, finally, by 
simple election-acceptance, or by collective or constitutive election. 1 

1. Cf. P. CIPROTTI, Lezioni di diritto canonico (Padova 1943), pp. 255ff; R. NAZ, "Offices 
ecclesiastiques," in Dictionnaire de droit canonique VI (Paris 1957), col 1090ff; J.I. ARRIETA, 
"El Pueblo de Dios," in Manual de Derecho Canonico, 2nd ed. (Pamplona 1991), pp. 142ff; 
C. CARDIA, ll governo della Chiesa (Bologna 1984), pp. 268ff. 
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The distinct forms of canonical provision emerge in the function of 
the distinct subjective juridical situations that contribute to the proceed
ing of provision of an office . Each of these forms implies, also, a distinct 
level of juridical liberty on the part of the ecclesiastical authority that car
ries out the conferral. This corresponds with an unequal title and right of 
the remaining subjects who participate in the provision. 

It should be noted that the content of c . 14 7 does not coincide with 
the plan that for practical reasons will later follow in the Code to specifi
cally regulate each of the diverse forms of provision. Thus, in cc . 180-183 
of article 4 of this chapter, the canonical postulation is regulated in isola
tion, as if it dealt with a specific manner of provision, when in reality it is 
only a specific point that, in principle, can adopt any type of election. On 
the other hand, cc. 164 and those that follow in article 3 of this chapter 
contain two systems of provision that are clearly different, confirmation 
and collective (or constitutive) election (cf. c . 178), that, nonetheless, are 
treated together for reasons of mere legislative convenience. 2 

One can also wonder whether the list of the methods of canonical 
provision made by the Code in this canon are taxative or open . There 
is the impression that the canon, and later the regulation contained in 
cc. 157ff, have intended to part from the entire canonical tradition relative 
to the methods of provision. This standardizes the essential elements to 
those that can direct each of the elements, which would correspond to the 
four forms of the provision contemplated in this canon. In any case, the 
Code, and in general the canonical order, obviously remains open to the 
multiplicity of variants and hybrid systems that can result from these 
forms in the juridical experience of the Church. The juridical qualification 
of such specific cases has not yet conflicted with the legislator, nor with 
the doctrine, the governor or the judge, on their respective levels, begin
ning with the juridical elements which support this hypothesis . 

A distinct problem is whether, in addition to the four methods of pro
vision mentioned in this canon, the canonical order allows some other sys
tem to legitimately obtain ecclesiastical office . In this regard it has been 
rightly emphasized3 that the current Code continues to allow prescription 
as a form of obtaining the status of titleholder with a right to non-curatorial 
offices ( cf. c . 199, 6°) .  However, one should note that this possibility as
sumes the existence of a canonical provision, because that same phrase of 
c. 199 states this and because, when the invalidating character of the pre
cept of c . 146 has been taken into account, there is no alternative . 

2. Cf. Comm . 22 (1990), p. 80. 
3. Cf. P. ERD◊, "Quaestiones quaedam de provisione officiorum in Ecclesia," in Periodica 

77 (1988), p. 373. 
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Tit. IX. Ch. I. The Provision of Ecclesiastical Offices c. 148 

Auctoritati, cuius est officia erigere, innovare et suppri
mere, eorundem provisio quoque competit, nisi aliud iure 
statuatur. 

Unless the law provides otherwise, the provision of an office is the prerog
ative of the authority which is competent to establish, change, or suppress 
the office. 

SOURCES: 

CROSS REFERENCES: c. 147, 155, 157, 332 § 1, 42 1 § 1, 373, 377 § 5, 421 
§ 2, 425 § 3, 475 § 1, 508 § 2, 515 § 2, 525, 625 §§ 1 
et 3 

C OMMENTARY ------

Juan Ignacio Arrieta 

This canon determines the active subject of the canonical provision 
to that which properly corresponds with the realization of the effective ju
ridical act of investiture of office. Canon 147 points out that a competent 
ecclesiastical authority should carry out the act of provision. To this end, 
c. 148 indicates who is a competent authority, as long as the law does not 
establish something different from this determination, for example, some 
type of substitute intervention in the style pointed out in c. 155 ( cf. cc. 421 
§ 2, 425 § 3, 525). Therefore, c. 148 should not be understood as a duplica
tion of c. 157, as this last precept establishes that the free conferral is the 
general system and is primary to the canonical provision. 

Canons 14 7 and 148 affirm, with a general character, the principle of 
autonomy and liberty of the Church in the conferral of any type of ecclesi
astical office. The construction of the "capital offices" of the diocesan 
bishop and the like, corresponds to the Supreme Authority of the Church 
in order to constitute the corresponding ecclesiastical circumscription 
(cf. c. 373). In this respect § 5 of c. 377, according to the prescriptions of 
Christus Dominus 20, 1 affirms the purpose of not conceding any right to 
the civil authorities to intervene in the appointment of bishops. Presently, 
the concordat law recognizes in some cases a certain type of right, apart 
from the concessions, that-not by law but by diplomatic imperative-the 

1. Cf. CPAC, Normae de promovendis ad Episcopatum in Ecclesia latina, March 25, 
1972, AAS 64 (1972), pp. 387-391 ,  art. XV. 
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Holy See is obligated to carry out in specific cases.2 In reference to the di
ocesan scope, and overall to the appointment of parish priests ( cf. c. 515 
§ 2), the Motu proprio Ecclesiae Sanctae I, 18, to execute number 28 of 
Christus Dominus, suppressed any privilege not burdensome to inter
vene in the provision of offices that limited the freedom of the bishop. 
This occurred at the time that the agreement of the suppression of similar 
situations supported in concordats with the states or in contracts with 
physical or juridical persons was requested. 

In abstract terms, the principle taken up in c. 148 protects the rela
tionship with the organizing power that, in the proper scope, corresponds 
with the "capital office."  This authority consists of the capacity to form 
the ecclesiastical structure that is the origin of the manner understood 
pastorally. More appropriately, establishing, innovating or eliminating the 
ecclesiastical offices that make up the respective entity (and are therefore 
structurally bound to said "capital office") are clearly within the limits es
tablished by the law. 3 

In the context of the system of benefices, the canonical doctrine 
noted diverse conditions of lawfulness for the establishment of ecclesias
tical offices: just cause, suitable location, sufficient talents, and obser
vance of the obligatory solemnities. 4 In the current discipline, the law 
establishes two types of general limitations. However, a certain margin of 
discretion on the part of the respective ecclesiastical authority is recog
nized in order to assess the opportunity to erect ecclesiastical offices and 
to give form to and appropriate mode for the circumstances of each place. 
On one hand, the norm sometimes grants, in limited form, the establish
ment of specific offices (for example, that of the vicar general: c. 475 § 1 ;  
or the office of penitentiary: c. 508 § 2). On the other hand, the discretion 
of the competent authority to give form to the offices-the organizational 
authority-is also limited by the nature and by what attributions the uni
versal legislator has desired to establish for each office. 

Neither do the requirements and typologies established by the pre
ceding canonical doctrine have practical utilitarian relevance (in the con
text of the syste m of benefices) to deal with the inn ovation and 
suppression of ecclesiastical offices. Here we deal with categories config
ured primarily in the function of the juridical personality recognized as 
the benefice (cf. c. 1409 of the CJC/1917). Subsequently, today these cate
gories would ref er in all cases not to offices that do not have juridical 

2. Cf. M. COSTALUNGA, "La congregazione per i vescovi," in La Curia Romana nella Cost. 
Ap. 'Pastor Bonus', a cura di P.A. BONNET e C. GULLO (Vatican City 1990), pp. 293ff; R. METZ, 
"Innovation et anachronismes au sujet de la nomination des eveques dans de recentes 
conventions passees entre le Saint-Siege et divers Etats,"  in Studia Canonica 20 ( 1986), 
pp. 197-219. 

3. Cf. Comm. 22 (1990), p. 123. 
4. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum, II, De personis, 3rd ed. (Rome 1943), pp. 2llff; 

F. MAROTO, Instituciones de derecho can6nico, II (Madrid 1919), pp. 28lff. 
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personalities, but to the ecclesiastical entities erected with canonical per
sonality (for example, ecclesiastical circumscriptions, bishops' confer
ences, etc.) .  These entities would be derivative of "capital offices" in that 
they constitute an essential part of the ecclesiastical circumscriptions, 5 

which do enjoy a juridical personality. 

In this respect it is fitting to remember for the purpose of illustration 
that the traditional doctrine often spoke of diverse modes of innovation 
of ecclesiastical office. These included the following: a) by transfer from 
the office to a new see; b) by transformation or conversion of the office; 
c) by division of the office into various offices, that could be done in two 
ways: division aeque principalis, or division minus principalis; d) by the 
union of various offices that could be: a union aeque principalis, a union 
extinctiva or per confusionem, and a union minus principalis or per ac
cessorium. 6 

In a subjective aspect, the provision of office ordinarily establishes a 
juridical relationship of subordination, and, more specifically, of hierarchy 
between the ecclesiastical authority that confers the office and the subject 
over which the provision falls. This hierarchy has, nonetheless, diverse 
connotations, according to the type of existent objective subordination 
between the respective offices. This is not the same, for example, as the 
type of hierarchical subordination that is given between the Roman Pon
tiff and the diocesan bishop. Neither is it the same for the subordination 
that exists between the Pope and the prefect of a division of the Roman 
Curia, or between the diocesan bishop and his vicar general or a pastor in 
the diocese. In these last cases the provision had established a hierarchy 
between the officeholders of the respective offices. It also established, in 
the strict organizational sense, as these are all vicarious offices, in a more 
or less proper form, the relationship of the Pope with the diocesan bishop. 
This relationship of hierarchical subordination is resolved in some way 
through a focus on the communal dimension that corresponds with the ex
ercise of both offices. Consequently, it is not possible to say the diocesan 
bishop is a representative or a vicar of the Pope, as neither is the Pope a 
vicar of the episcopal college. However, the officeholders of the other of
fices mentioned previously as an example do vicariously represent the of
ficeholder of the respective capital office. 

There are other cases, nonetheless, in which the canonical provision 
does not establish hierarchical relationships of any type between the per
son that carries it out and the passive subject. This is so, for example, in 
the cases of provision by substitution noted in c. 155. In cases of constitu
tive election (cf. cc. 332 § 1 ,  421 § 1 ,  625 § §  1 ,  3) it is the electoral body 
that, through the acceptance of the person elected, confers the provision 
of the office. Such provision, nonetheless, does not establish a relation-

5. Cf. Comm. 22 (1990) , pp. 118ff. 
6. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum, II, De personis . . .  , cit., pp. 2 14ff. 
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ship of subjective hierarchical subordination with the officeholder of the 
office. 

On occasion, the ecclesiastical authority referred to in c. 148 may 
not be personal. There are situations, in effect, in which the creation of of
fices and their provision correspond to collective organs: to the same 
organ or to distinct organs for each of the two functions. We encounter 
abundant examples of this possibility in the scope of the bishops' confer
ences, as regards the ecclesiastical offices of the conference proper, as 
regards others that pertain to canonical entities of national scope that de
pend on the conference. An example of this would be a university. The 
procedure of some conferences indicates that the ecclesiastical authority 
assigned to the provision would be by delegation of the plenary assembly, 
or according to the proper statutes, the permanent commission of the con
ference. This would correspond to the president of the conference who 
signs the respective decrees of appointment. 7 An exception would be the 
office of major emphasis, in whose provision the plenary assembly inter
venes directly. 

7. Cf. R. ASTORRI, Gli statuti delle Conferenze episcopali, I, Europa (Padova 1987), 
pp. 28ff; LC.  !BAN, Gli statuti delle Conferenze episcopali, II, America (Padova 1989), 
pp. 19-20. 
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149 

Tit. IX. Ch. I. The Provision of Ecclesiastical Offices c. 149 

§ 1. Ut ad officum ecclesiasticum quis promoveatur, 
debet esse in Ecclesiae communione necnon idoneus, 
scilicet iis qualitatibus praeditus, quae iure univer
sali vel particulari aut lege fundationis ad idem offi
cium requiritur. 

§ 2 . Provisio officii ecclesiastici facta illi qui caret quali
tatibus requisitis, irrita tantum est, si qualitates 
iure universali vel particulari aut lege fundationis ad 
validitatem provisionis expresse exigantur; secus va
lida est, sed rescindi potest per decretum auctorita
tis competentis aut p er sententiam tribunalis 
administrativi. 

§ 3 . Provisio officii simoniace facta ipso iure irrita est. 

§ 1 .  In order to be promoted to an ecclesiastical office, one must be in 
communion with the Church, and be suitable, that is, possessed of 
those qualities which are required for that office by universal or par
ticular Law or by the law of the foundation. 

§ 2 .  The provision of an ecclesiastical office to a person who lacks the 
requisite qualities is invalid only if the qualities are expressly required 
for validity by universal or particular Law or by the law of the founda
tion; otherwise it is valid, but it can be rescinded by a decree of the 
competent authority or by a judgment of an administrative tribunal. 

§ 3. The provision of an office made as a result of simony, is invalid by vir
tue of the law itself. 

SOURCES: § 1: cc. 149, 153 § 1 
§ 2: C. 153 § 3 
§ 3: C. 729 

CROSS REFERENCES: cc. 148, 150, 153 § 1, 163, 228, 378, 377 § 3, 478, 
494 § 1, 524, 623, 1739 

C OMME NTARY ------

Juan Ignacio Arrieta 

The present canon (which corresponds to c. 153 § 1 of the CJC/1917) 
considers the subjective requirements that a candidate should possess for 
an ecclesiastical office. These requirements can be of two types: general 
or absolute, if they are required for the conferral of any office in the 
Church; and particular or relative, which are the specific requirements 
demanded by the nature of each office. 
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According to c. 153 § 1 of the CJC/1917, the canonical doctrine often 
identifies the following general requirements of the candidate to qualify 
for ecclesiastical office: clerical state ( or religious profession, when deal
ing with laypersons), proper age, honesty of life, and lack of impedi
ments. 1 

1 .  In the discipline of the present Code, the clerical state is no longer, 
as we have seen, a general requirement for the valid attainment of ecclesi
astical offices. Given the explicit recognition of the possibility that the lay 
faithful have of admission to a specific type of office ( cf. c. 228), it be
comes clear that it will be the nature of the functions proper to each office 
(see commentary on c.  150) that will determine whether or not it can be 
conferred on a layperson. This is not yet an absolute requirement, but is 
relative to the office in question ( cf. cc. 129 and 27 4) . The true impediment 
to ability of the lay faithful to validly obtain a specific office will be the 
specific necessity of exercising the sacred orders, or specific functions of 
government bound to the plenitude of the orders. This is dependent, defin
itively, on the sacrament of the orders, and not on the clerical state. Fur
ther, c. 623 restates that proper law or the constitution of each institution 
applies in the case of the religious superior. 

2 .  Generally, on the other hand, § 1 of c. 149 demands that the candi
date for the office must be in ecclesiastical communion. Here arises the 
problem of the scope of this requirement, and what should be understood 
in the present context as "to be in communion with the Church. "2 

In this respect, it is essential to distinguish the negative aspect and 
the positive dimension that come together in the condition of ecclesiasti
cal communion. The negative aspect of the requirement is strictly accom
plished with the sole absence of ecclesiastical censure that carries with it 
a subjective condition of excommunication. However, the positive dimen
sion of the precept, certainly included in the requirement of the canon, 
postulates, in addition, a personal active situation of ecclesiastical com
munion. This is confirmed through the genuine union of the candidate 
with legitimate pastors, through effective assent to the magisterium of the 
Church, and by the participation in the means by which the community of 
the people of God is given life and congregates. It is obvious, on the other 
hand, that the negative aspect of the requirement should be applied with 
the same measure as the provision to qualify for ecclesiastical offices. The 
positive dimension, however, should be required in relation to the propor
tionality with respect to the nature and the proper ecclesiastical functions 
of each specific office. 

1.  Cf. F. MAROTO, Jnstituciones de derecho canonico, II (Madrid 1919), pp. 297ff; 
M. CONTE A CORONATA, Jnstitutiones Juris Canonici, vol. I (Taurine 1928), pp. 232-236; 
B. OJETTI, Commentarium in Codicem Juris Canonici, De personis (Rome 1930), pp. 24ff; 
F.X. WERNZ-P. VIDAL, Jus canonicum, II, De personis, 3"1 ed. (Rome 1943), pp. 253ff. 

2. Cf. Comm. 23 (1991), p. 250. 
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3. Apart from the prescriptions that singularly denote the canons of 
the Code for each specific ecclesiastical office, particular or statutory law 
should establish the requirements of each specific duty. Thus, diverse pre
cepts of the Code determine the personal requirements of age, title, 
etc. for the provision of specific offices (cf. for example cc. 478, 494 § 1, 
etc.). These requirements can be established indirectly, as occurs with the 
norms that establish the conditions for candidates to the episcopate 
(c. 378) or to the presbyterate (cc .  1026ff), in relation with the require
ments for the attainment of the corresponding ecclesiastical offices of di
ocesan bishop, of pastor, etc. In many cases, nonetheless, more than the 
requirements in the strict sense, the norm better denotes directives that 
remain to the prudent, but free evaluation of the one who should confer 
the office. This is the case, for example, in norms like that of c. 4 78 § 1 ,  
which seeks to denote that the vicar general or episcopal vicars should 
have "a doctorate or licentiate in canon law or theology," adding that they 
be "at least well versed in these disciplines" (cf. also c. 378 § 1, 5°). (For 
other requirements of suitability, see commentary on c. 152). 

4. The prescription of c. 149 implies the realization of a judgment re
garding the suitability of the candidate to an office.3 This evaluation, in all 
cases, corresponds to the ecclesiastical authority that should carry out the 
conferral of the office in accordance with c. 148. Nonetheless, it does not 
deal with a judgment to which the aforementioned authority should arrive 
alone. The rules of law and the dictates of the general criteria of prudence 
should also be observed here. On occasion, the corresponding ecclesiasti
cal authority has the juridical obligation to hear the opinions of deter
mined subj ects ( cf. cc .  377 § 3, 494 § 1 ,  524, etc . ) .  In all other cases, 
although there is no juridical obligation strictly speaking, the appropriate 
consultation with suitable persons-particularly with those who, by the 
office they occupy, collaborate with the competent authority to make the 
provision-is an element that integrates the good work in governance. 

Paragraph 2 of c. 153 of the CJC/19 17  established that, considering 
all circumstances, the "most suitable" candidate should be chosen, assum
ing the concurrence of a number of candidates for the same office. In the 
present Code this prescription, which in some way put conditions on the 
freedom of election among diverse candidates, has been eliminated. Thus, 
the freedom has been conceded to the ecclesiastical authority to choose 
whichever of the candidates meets the required conditions. 4 

It is obvious, in the cases of presentation or election, that the judg
ment of suitability by the ecclesiastical authority should again fall-with 
the exclusion of any other possible suitable subject-upon those candi
dates that have been presented or have been elected. The judgment should 

3. Cf. R. NAZ, "Offices ecclesiastiques," in Dictionnaire de droit canonique VI (Paris 
1957), cols 1084-1085. 

4. Cf. Comm. 22 (1990), p. 126. 
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confirm whether these persons meet the established requirements for at
tainment of the office. The authority has the obligation to institute-or 
confirm, when dealing with election-the candidate positively (c. 163). 

5. Paragraph 2 of the canon considers cases of invalidation ipso iure, 
or of rescinding the canonical provision due to a lack of the necessary re
quirements . The invalidation of the provision is produced only by the lack 
of a requirement demanded ad validitatem for the provision of the office 
with which it deals . In this sense, and apart from that established in § 3 
with respect to the provisions of simony, perhaps the most relevant of all 
the invalidating conditions that the present Code denotes is the condition, 
in general form, indicated in c. 150. This canon requires the order of the 
priesthood in order to obtain the offices that clearly involve cura anima
rum. 

When not dealing with a requirement demanded by an invalidating 
norm, the provision for ecclesiastical office made in favor of a person who 
does not meet all stated requirements is valid. However, the provision may 
be rescinded at a later time through decree or by sentence of an adminis
trative tribunal.5 Thus the route of administrative recourse is opened in 
order to refute an irregular provision, permitting a superior instance to re
voke the act of the provision. In any case, the administrative recourse that 
this canon permits does not mention any type of restorable effect over the 
provision itself (see commentary on c. 155), as would have been obliga
tory if it had been desirable to transfer the right to realize the provision to 
the superior (cf. cc. 148 and 1739) . 

6. The Regolamento generate della Curia Romana, 14,6 notes in gen
eral the requirements for the hiring of personnel of the Roman Curia. This 
norm, current only in this specific scope, can nevertheless illustrate the 
general application of c. 149 of the Code. Apart from the conditions of vir
tue, prudence, knowledge, and appropriate experience, the Regolamento 
requires the following conditions for the hiring of officials of the Curia: 
a) the required age, between twenty-five and forty-five years for priests 
and between twenty-one and thirty-five for laypersons ; b) priests must 
possess a nihil obstat from the proper ordinary, of the dicasteries compe
tent for the subject in each case, of the material, etc., and of the vicariate 
of Rome if the priest resides in this city; c) license of military service, in 
the case of laypersons ; d) good health, duly verified; e) suitability for the 
work to which the person is assigned; j) lack of penal precedents ; g) good 
religious conduct, moral and civil, certified by the proper parish priest and 

5. Cf .. Comm. 22 (1990), pp. 59-60. 
6. Cf. J.I. ARRIETA, "Funzione pubblica e attivita di governo nell'organizzazione centrale della 

Chiesa: il Regolamento generale della Curia romana," in !us Ecclesiae 4 (1992), pp. 586- 613, 
about art. 13 of the previous version of the RGCR of 1992. 
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by the respective superior; and h) appropriate professional qualification at 
the functional level for each official. Appendix III of the Regolamento con
tains, in addition, the Mansionario generale della Curia Romana, in 
which, for each of the ten levels in which all the officials of the Curia are 
grouped, there corresponds a specific type of activity to carry out, the re
quired title, and the professional profile of each job. 
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Officium secumferens plenam animarum curam, ad quam 
adimplendam ordinis sacerdotalis exercitium requiritur, 
ei qui sacerdotio nondum auctus est valide conferri ne
quit. 

An office which carries with it the full care of souls, for which the exercise 
of the order of priesthood is required, cannot validly be conferred upon a 
person who is not yet a priest. 

SOURCES: c. 154 

CROSS REFERENCES: c. 145, 228 § 1, 230, 517 § 2 

COMMENTARY ------

Juan Ignacio Arrieta 

This canon, which has no equivalent in the Codex canonum Eccle
siarum orientalium, 1990, establishes, among others, two important is
sues. The first is the scope of the expression "plena cura animarum." The 
second is the distinction between the ecclesiastical functions assigned to 
the ecclesiastical office under § 2 of c. 145 and the ontological-sacramental 
ability of the officeholder of the office (see commentary on the present 
title). 

1. An ecclesiastical office necessarily has an ecclesiastical dimen
sion and is exercised, therefore, for a spiritual purpose (cf. c. 145 § 1) in 
the function of the pastoral duties charged to the office. However, the 
norm and the canonical doctrine have traditionally distinguished between 
offices with full care of souls and offices without full care of souls ( cf. 
c. 1411 ,  5° of the CJC/1917) .  The first are those offices that are entrusted 
with the direct pastoral attention of the faithful ( offices of bishop, of pas
tor, of chaplain, etc.). On the other hand, those offices without full care of 
souls are charged with functions that are administrative, technical, etc. ,  
that do not include charges of pastoral assistance, as is the case of chan
cellor, financial administrator, etc. 

Although dealing with a scheme that is, in itself, clear and also, in 
principle, valid in the actual canonical system, a need was seen through 
the course of the works of revision to clarify this norm. Therefore, by di
verse routes, the Church has proceeded to extend the participation of dif
ferent categories of faithful in some functions proper to ecclesiastical 
ministry. Thus, the establishment of the permanent diaconate and the cre
ation of the lay ministries ( cf. c. 230) opened the door to the creation of 
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ecclesiastical offices strictly (for the distinction between ministry and of
fice, see commentary on the title) that had assigned functions of pastoral 
assistance. Consequently, these offices supposed some participation in the 
cura animarum. For this reason, the first schemata for this canon, while 
they did not recall the expression "plena cura animarum," spoke of of
fices "ad quam plene adimplendam ordinis sacerdotalis exercitium requir
itur, " thereby expressly protecting the salvation of the functions that the 
law permits the deacons to carry out. 

The distinction between the various types of offices with full care of 
souls that the Code now accepts was arrived at later. Thus the legal body 
distinguishes offices with full care of souls and offices with partial care 
of souls, which on occasion can be entrusted to the lay faithful (cf. c .  230 
and 517  § 2), and, over all, to deacons, according to Lumen gentium, 29, 
and Christus Dominus, 15. 

2. Attending to the formation of the text, it should be stated that the 
canon recalls a material distinction in the function of the pastoral duties 
that are assigned to the distinct ecclesiastical offices. 

From the jurisdictional perspective, there should also be a distinc
tion between "ordinaria cura animarum" and "extraordinaria cura ani
marum." The first would be that which the Church offers to all the 
baptized through the corresponding ordinary or the proper pastor accord
ing to the norm of domicile or quasi-domicile (cf. c. 107 § 1). The extraor
dinary cura animarum, on the other hand, would be that which the same 
hierarchical organization of the Church offers in addition to some of those 
faithful dealing with specific pastoral situations. This can be given in dif
ferent ways, as for example, through determined types of offices (the of
fice of rector of a church, chaplain of a college or educational center, 
chaplain of emigrants, etc.). It may also be given through specific personal 
ecclesiastical circumscriptions (military ordinariates, personal prela
tures) that are compatible with the "ordinaria cura animarum" that nor
mally coincides with territorial circumscription of a domicile. 

3. In addition the canon establishes a second matter of interest that 
can generally be applied to all ecclesiastical offices: the distinction-and 
adaptation-between the subjective ability of the officeholder and the 
functions objectively assigned to each office. 

In effect, as has been previously noted, the Code has surmounted the 
old conception that reserved ecclesiastical offices only to the clergy. That 
focus gave acceptance to a hierarchical vision of ecclesiastical organiza
tion. Thus, as noted, in the discipline of the CJC/1917, the clerical state 
was acquired with tonsure alone. 

The establishment that the Code now follows is more suited to the 
sacramental structure of the Church, to the postulate in candidacy for any 
office who has received by sacramental route the ontological qualifica
tion, definitively, the munera Christi. This qualifies the person to carry 
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out the functions attached to each ecclesiastical office. Thus, the func
tions of diocesan bishop require, in principle, episcopal ordination. The 
functions of pastor require priesthood, those of notary or chancellor, at 
least, require the qual ification proper to baptism (cf. c .  228 § 1 ) ,  
etc. Consequently, and prescinding from the other requirements that are 
proper for each office, there will be the respective functions of the office 
that will indicate in each case the type of sacramental requirement: that is, 
the type of ontological qualification, required as a requisite for the office
holder of an office, and, dealing with the sacrament of ordination, the 
level at which it should have been received. This is the criterion that fol
lowed the legislator when, in dealing with each specific office, the require
ments that should be held by each candidate are noted. 

The fact that the lay faithful do not habitually fill ecclesiastical of
fices without care of souls, or with partial cura animarum, does not re
spond, consequently, to an inability in principle to develop such functions, 
nor only to motives of prudence and opportunity. Rather, it responds fun
damentally to the fact that the lay faithful have as an ecclesiastical condi
tion proper the dedication to secular tasks. Vice versa, when the lay 
faithful fill this class of offices, they do so in the context of supplementing 
with respect to the clergy (suppletion of the actual priesthood in a minis
terial respect). An exception is made of those offices that are merely tech
nical, administrative, material, etc., that are exercised with a professional 
focus similar to those secular jobs (without forgetting the scope that the 
notion of office actually possesses). 
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Provisio officii animarum curam secumferentis, sine 
gravi causa ne differatur. 

The provision of an office which carries with it the care of souls is not to 
be deferred without grave reason. 

SOURCES: cc. 155, 458 

CROSS REFERENCES: cc. 57, 148, 150, 155, 157, 158 § 1, 163, 165, 178, 
179 § 2, 199, 379, 382 § 2 

COMMENTARY ------

Juan Ignacio Arrieta 

Speaking of not delaying provision, the present canon deals pre
cisely with the act of concession of the office by the legitimate authority 
called to intervene (cf. c. 148), since in other precepts specific legal terms 
are denoted for the exercise of the right of presentation ( c. 158 § 1) or of 
election ( c. 165). In addition, with respect to some specific office, the 
present Code establishes temporal terms-not peremptory, and, therefore, 
dispensable-in order to carry out acts that should be considered integral 
to the proceeding of canonical provision of ecclesiastical office. For ex
ample, in the case of episcopal offices, the deadline for receiving conse
cration is noted ( c. 379; cf. c. 2398 of the CIC/1917), as is the deadline 
established for taking possession of the see ( c. 382 § 2). 

Canon 155 of the CIC/1917, contained a general prescription that es
tablished a maximum deadline of six months for the provision of any va
cant offices that did not establish a distinct time limit for provision. 1 Upon 
the passing of this legal time limit, in some cases the right to carry out the 
provision automatically returned to the hierarchically superior authority 
( cf. cc. 274, 1 °; 1432 § 3 of the CIC/1917; see commentary on c. 155). This 
was also the criterion that was adopted in the first drafts of the present 
canon. However, this line was later abandoned, noting that the new legal 
notion of office had a much broader scope than the strict notion of c. 145 
of the CIC/19172-with which the temporal prescription was applied to 
many more cases than those understood in the strict notion of office of the 
CIC/1917. In this context, it could be inconvenient to impose a general pre
cept of this type for all kinds of offices. It was decided to allow for the 
legitimate authority (cf. c. 148) to prudently appraise in each case the tern-

1. Cf. F. MAR0T0, Jnstituciones de Derecho can6nico, II (Madrid 1919), p. 312-314; 
F.X. WERNZ-P. VIDAL, Ius Canonicum, II, De personis, pp. 284-285. 

2. Cf. Comm. 23 (1991), p. 251. 
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poral conditions of the provision of vacant offices . As is logical, particular 
or statutory law can establish legal time limits for the provision of specific 
offices. 

The only exception made to this general criterion refers to curate 
offices , both with those of full and those of partial cura animarum 
( cf. c. 150) since on this point the canon does not distinguish between the 
two categories . 3 With respect to these types of offices, the legislator has 
limited himself to declaring his will regarding which duties will not remain 
without a title-holder, 4 generically prescribing the obligation to proceed 
diligently in their provision , as long as no grave cause becomes an obsta
cle: that is to say, as long as there is no motive that is positive and propor
tionately valid for the authority that should carry out the provision. The 
right of the legitimate authority to carry out the provision of these types of 
offices that carry with them the care of souls is also protected by 
c.  199, 6°. This avoids through prescription the consolidation of actual sit
uations with respect to offices that carry the care of souls. 

A generic precept is dealt with for each case lacking a legal sanction, 
as corresponds to the case of the same authority of c. 148 who should val
idate the circumstances of the provision. Two issues, the lack of a time 
limit and the corresponding authority to validate the gravity of the case , 
make it difficult to objectively determine eventual cases of the failure to 
carry out the provision seen in c. 151 . The norm that generally establishes 
the devolution of the right of provision to the superior hierarchical author
ity (cf. c . 155) does not apply here, and thereby differs from the CJC/1917. 
Two exceptions are the cases where a continuance is given , and when 
other norms can be prescribed. 

In any case, it should also be clarified that the present canon has a 
clear power with respect to the provisions that deal with free conferral 
(c . 157),5 and that in most cases the canonical system contains technical 
elements that supersede in themselves temporal limits for carrying out the 
provision. Thus, in cases of collective or constitutive election ( c . 178), the 
fixed time limit to carry out the right of election ( cf. c. 165) carries with it 
a temporal term for the provision . In addition, the existence of a right of 
presentation or of election-confirmation, with an understood term of three 
months noted by c. 57, for which the negative administrative silence with 
the possibility to settle by administrative recourse (cf. cc. 163 and 179 § 2) 
is produced . This would have to be validated in each circumstance . In this 
way some of the effects that in these same cases would follow the route of 
hierarchical recourse are covered automatically in the other discipline 
mediating the devolution of the right to the superior (see commentary on 
C. 155). 

3. Cf. F.J. URRUTIA, De normis generalibus (Rome 1983), p. 102. 
4. Cf. Comm. 23 (1991), p. 253. 
5. Cf. F. MAR0T0, Instituciones de Derecho . . .  , cit., p. 313; F.J. URRUTIA, De normis . . .  , cit., 

p. 103. 
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152 

Tit. IX. Ch. I. The Provision of Ecclesiastical Offices c. 152 

Nemini conferantur duo vel plura officia incompatibilia, 
videlicet quae una simul ab eodem adimpleri nequeunt. 

Two or more offices that are incompatible, that is, which cannot be exer
cised at the same time by the same person, are not to be conferred upon 
anyone. 

SOURCES: c. 156 § § 1 et 2 

CROSS REFERENCES: cc. 148, 149 § 2, 163, 179 § 2, 423 § 2, 425 § 1, 478 
§ 2, 492 § 3, 515 § 2, 533 § 1, 550 § 1, 1436 § 1 

COMME NTARY ------

Juan Ignacio Arrieta 

This canon refers to the concession in full right of the title of office. 
Nevertheless, except in the cases of legal incompatibility that we will ex
amine, it does not apply to provisional cases of the temporary assumption 
of functions attached to an ecclesiastical office on the part of one who is 
already the officeholder of another office. 

In law two types of incompatibility of offices can be distinguished: 
a) purely material or physical incompatibility, and b) legal incompatibility. 

a) Materially or physically incompatible offices are those which 
carry attached ecclesiastical functions that, according to common opin
ion, cannot be carried out simultaneously in a satisfactory manner. 1 In the 
discipline of the CJC/19 17, c. 188, 3° established ipso iure the tacit renun
ciation of the first office when a second incompatible office was accepted 
and uncontested possession was taken. The present Code has not legis
lated any similar precept except that through the present canon, which 
does not contain any legal sanction; instead one is limited to directing an 
order to the authority (cf. c. 148) that must proceed to the provision of an 
office so that no incompatible provisions are carried out. 2 

Consequently, in general terms, it is that same ecclesiastical authority 
who will have to consider the incompatibility of the functions attached to 
distinct offices, keeping in mind all the circumstances of the community in 

1. Cf. B. OJETTI, Commentarium in Codicem Juris Canonici, De personis (Rome 1930), 
pp. 34ff; M. CONTE A CORONATA, Jnstitutiones Juris Canonici, vol. I (Taurine 1928), pp. 241-242; 
F.X. WERNZ-P VIDAL, Jus Canonicum, II, De personis, pp. 274-278; F. MAROTO, Jnstituciones de 
Derecho can6nico, II (Madrid 1919), p. 314-316. 

2. Cf. Comm. 22 (1990), p. 82. 

921 



c. 152 Bk. I .  General Norms ARRIETA 

his charge. This is not to say, nonetheless, that in this evaluation there do 
not exist objective elements, since-apart from the reasons implied in the 
appropriate cura animarum to which one must attend3-in the case of 
specific offices it is sometimes the same law that points them out. For ex
ample, one of the objective elements appears to be the obligation of resi
dence which cc. 533 § 1 and 550 § 1 establish for parochial offices;4 another 
objective element of incompatibility could stem, at least in theory, from the 
possibility that upon accumulating various offices as pastor, the integrity of 
one of the essential elements of the parish-the office of pastor itself-is 
itself modified. For such a case, moreover, the bishop would have to con
sult the presbyteral council ( c. 515 § 2). 

In any case, and however difficult the most appropriate remedy may 
be, in theory the possibility also remains of juridically validating the in
compatibility of two offices through an administrative recourse intended 
to rescind the decree of provision (c. 149 § 2). 

In cases of canonical presentation or of election-confirmation, the 
precept c. 152 determines that the authority should nullify the institution 
( cf. c. 163) or the confirmation ( cf. c. 179 § 2), respectively. 

b) Legally incompatible offices are those which the canonical sys
tem-the Code, the particular or statuary law, etc.-designates as such. In 
this sense, according to what was established in the CJC/1917,5 the Code 
Commission establishes that the offices of diocesan administrator and fi
nance officer cannot be assumed simultaneously (c. 423 § 2). Neither can 
the offices of vicar general, episcopal vicar, or penitentiary vicar ( c. 4 78 
§ 2); or promoter of justice and defender of the bond in the same case 
(c. 1436 § 1). In addition, and although it is not expressly stated in the law, 
those offices that, by the very nature of the legal institution with which 
they deal, should be understood as legally incompatible, should not be as
signed to the same person. This is the case, for example, of the offices of 
prefect and of secretary of a Congregation of the Roman Curia; of judge of 
the same case in two distinct levels of procedure, etc. 

In addition to cases of incompatibility in the strict sense, there also 
exist legal prohibitions established by the canonical system, that should 
be strictly considered as requisites for the suitability of a candidate for an 
office. Such is the case, for example, of the prohibition against designating 
the priest as diocesan administrator who has been chosen, named, or pre
sented for the same vacant see (c. 425 § 1); the prohibition against rela
tives of the bishop up to the fourth level of consanguinity or affinity being 

3. Cf. F.X. WERNZ-P. VIDAL, Jus Canonicum . . .  , cit., p. 276. 
4. Cf. P. ERD6, "De incompatibilitate officiorum specialiter paroeciarum. Adnotationes ad 

cann. 152 et 526," in Periodica 80 (1991), pp. 499-522.  
5 .  Cf. F.X. WERNZ-P. VIDAL , Jus Canonicum . . . , cit., pp. 276-278; F. MAROTO, 

Instituciones . . .  , cit., p. 314-316; P. CIPROTII, Lezioni di Diritto Canonico (Padova 1943), 
p. 259. 
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members of the diocesan financial council ( c .  492 § 3); the prohibition 
against designating such an individual to an office in the dicastery where a 
blood relative or related person, up to the fourth and the second levels, re
spectively, already work ( cf. RGCR, 17); or the prohibition against exercis
ing professions or jobs incompatible with the function that one has in the 
dicastery ( cf. RGCR, 40), etc. 
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153 

Bk. I. General Norms ARRIETA 

§ 1.  Provisio officii de iure non vacantis est ipso facto ir
rita, nee subsequenti vacatione convalescit. 

§ 2 .  Si tamen agatur de officio quod de iure ad tempus 
determinatum confertur, provisio intra sex menses 
ante expletum hoc tempus fieri potest, et effectum 
habet a die officii vacationis. 

§ 3. Promissio alicuius officii, a quocumque est facta, 
nullum parit iuridicum effectum. 

§ l. The provision of an office which in law is not vacant is by that very 
fact invalid, nor does it become valid by subsequent vacancy. 

§ 2. If, however, there is question of an office which by law is conferred 
for a determinate time, provision can be made within six months be
fore the expiry of this time, and it takes effect from the day the office 
falls vacant. 

§ 3. The promise of any office, by whomsoever it is made, has no juridical 
effect. 

SOURCES: § 1: c. 150 § 1 
§ 3: C. 150 § 2 

CROSS REFERENCES: cc. 146, 148, 154, 157, 158, 165, 184, 403 § 3, 405, 
406 § 1, 407 § 1, 454 § 2 

C OMME NTARY ------
Juan Ignacio Arrieta 

The vacancy of an office is one of the conditions required from antiq
uity by the canonical system for the valid provision of ecclesiastical of
fices. 1 The norm acquired its full sense in the previous juridical character 
of the system of benefices and of those offices of immovable character. 
This would avoid the situation whereby under any foreign titles there 
might be created any kind of expectation of a right, whether it be founded 
in the provision of an office that is not vacant, or only on the promise of a 
future provision lacking any legal basis. For all this, in addition to the ipso 
facto nullity of the provision (cf. c. 150 § 1 of the CJC/1917), the CJC/1917 

1. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, II, De personis, 3rd ed (Rome 1943), pp. 266-273; 
F. MAROTO, Instituciones de derecho can6nico, II (Madrid 1919), p. 309-312; P. CIPROTTI, Lezioni 
di diritto Canonico, parte generate (Padova 1943), p. 257. 
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contemplated among other necessary penal sanctions the disqualification 
of the person who consciously accepts the conferral of an office that is 
not vacant (cf. c. 2395 of the CJC/1917) .  

Although in the current juridical order the present norm-which has 
remained in the Code without penal sanction-has lost an important part 
of its original meaning, it in fact constitutes a limit to the discretion for 
free provision of offices that cc. 148 and 157 grant to ecclesiastical author
ity. The limitation not only has the intention of protecting the subjective 
juridical situations of the holders of ecclesiastical offices, but also of per
mitting good order in governance-always making the provision depen
dent upon a previous juridical matter or act (cf. c. 184) that resolves the 
title ownership-and of guaranteeing certainty in the identification of the 
organ and, more generally, of every holder of ecclesiastical office. 

For its part, the doctrine has emphasized that this prohibition 
equally affects the three acts that can be distinguished in any canonical 
provision-designation of the person, concession of the title, and taking 
possession (see commentary on c. 146)-so that, while it does not pro
duce vacancy, neither is it possible to validly exercise the rights of presen
tation (cf. c. 158 § 1) or of canonical election (cf. c. 165).2 

The Code deals with its own traditional categories of vacancy of of
fice. The vacancy of the office may be de iure-if the office lacks a legiti
mately provided officeholder-or de facto. The latter category refers to 
pure factual data where no person is fulfilling the function corresponding 
to the office in question. Consequently, it is possible that an office may be 
vacant by law but not by fact if someone has been carrying out the corre
sponding ecclesiastical functions, whether by some pretense of legitimacy 
or in some illegitimate form (cf. c. 154). 

The prohibition against conferring offices that are not vacant refers 
in this canon to vacancy by law. That is, vacancy by the absence of a legit
imate officeholder, independent of whether anyone is de facto filling the 
office with certain legitimacy or by some form of ius ad rem. 

The only exception to this made by § 2 of the canon refers to tempo
rary offices, which can be conferred six months before the termination of 
the mandate, taking effect from the moment of the legal effects of the pro
vision. The exception deals with the temporal nature of the office, and not 
with the system of provision that should be followed. Thus, in principle, 
the exception appears applicable not only to cases of free conferral, but 
also-in accordance with what is stated above-to the exercise of the 
right of presentation or of election. This is true in spite of the fact that the 
respective norms ( cf. cc. 158 § 1 and 165) establish that the vacancy of of
fice is terminated with the exercise of such rights. 

2. F. MAROTO, Instituciones .. . , cit., p.  311.  

925 



c. 153 Bk. I .  General Norms ARRIETA 

Aside from this case of temporal offices, the canonical system offers 
another exception to the general norm of § 1 in the juridical figure of the 
coadjutor bishop found in c.  403 § 3. In this case, the authority of coopera
tion in fulfilling the functions of office together with its legitimate office 
holder is conferred upon the coadjutor of the episcopal office. In addition, 
it grants the right to succeed automatically once a vacancy occurs. In this 
case, the ius ad rem that the bishop has with respect to the see remains 
protected by the canonical system-as in the scope of the bishops' confer
ence ( cf. c. 454 § 2)-which, in addition, necessarily establishes the crite
ria to harmonize its participation in the management of the office without 
requiring a vacancy (cf. cc. 405, 406 § 1 ,  407 § 1). In principle, the figure of 
the coadjutor with the right of succession in the office can be established 
also by law in other cases.3 

3. Cf. F.X. WERNZ-P. VIDAL, !us canonicum, II . . .  , cit., p. 271. 
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154 

Tit. IX. Ch. I. The Provision of Ecclesiastical Offices c. 154 

Officium de iure vacans, quod forte adhuc ab aliquo ille
gitime possidetur, conferri potest, dummodo rite declara
tum fuerit earn possessionem non esse legitimam, et de 
hac declaratione mentio fiat in litteris collationis. 

An office which in law is vacant, but which someone unlawfully still holds, 
may be conferred, provided that it has been properly declared that such 
possession is not lawful, and that mention is made of this declaration in 
the letter of conferral. 

SOURCES: c. 151 

CROSS REFERENCES: cc. 10, 149, 153, 194, 199. 

C OMMENTARY ------

Juan Ignacio Arrieta 

As opposed to the preceding canon, which deals, above all, with the 
de iure vacancy of an ecclesiastical office-the absence of a legitimate of
ficeholder-the present canon considers in a special way the legal rele
vance that the de facto possession of an office that lacks a legitimate 
officeholder can possess. More specifically, the canon refers to the "illegit
imate possession," which applies to a person lacking any title to the pos
session of an office. It is also fitting to speak of a "legitimate possession," 
proper to the person who, although not specifically the legitimate office
holder, does have some title, of substitution, for example, to exercise the 
institutional functions inherent in said office. In this case, save when there 
are risks of resistance on the part of the one in possession of the office, a 
declaration of vacancy appears unnecessary. 

The norm, similar to the content in c. 151 of the CIC/1917, has a des
ignated ius-privatist that encountered a clear meaning in the norm on 
benefices in the previous discipline. In that context, for example, the mere 
lapse of the legally established time (three years according to c. 1447 of 
the CIC/1917) consolidated the position of the person who, in good faith, 
but based on an invalid title, possessed a determined type of ecclesiastical 
offices, allowing him to obtain the office pleno iure. 

In the present discipline the norm is still lacking in this sense. It ap
pears to have as an object, on one hand, a guarantee of juridical security, 
and, on the other, the opportune protection of subjective juridical posi
tions born of the scope of situations of fact. The following statement also 
relates to the possibility of acquisitive prescription opened by c. 199, 6° 
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with respect to the person who possesses an office on the basis of a provi
sion susceptible to refutation (see commentary on c. 149): the declaration 
of illegitimacy would have, in this case , the technical effect of interrupting 
the acquisitive prescription of the office. 

Different from the canon immediately prior, the present norm does 
not possess an invalidating character ( cf. c. 10), for which, in principle, the 
canonical provision that did not take this precept into consideration would 
not be nullified. The canon is limited to the establishment of the necessity 
of a declarative act, whether administrative or judicial, dealing with the il
legitimacy of the actual situation. This act is a preceding step to the juridi
cal act of canonical provision, in whose documentation mention should be 
made of the preceding declarative act. Both juridical acts are , nonetheless, 
autonomous, for which may follow, independent of each other, the normal 
vicissitudes of any juridical act: nullification, recourses, etc. 

In cases of evident illegitimacy in the possession of ecclesiastical of
fice, the doctrine1 considers unnecessary the declarative act preceding the 
provision, understanding that the juridical security would not be put in 
danger, nor would there be risk of harming any type of rights at all. In any 
case , one should not forget that the norm specifically finds its sense in 
cases of opposition or resistance. In such cases, in order to prevent ulte
rior refutations by formal cause, and to destroy the appearance of legiti
macy that the possession could bring on,  it becomes particularly 
necessary and useful to follow the procedural norms. 

One particular case of the application of this precept is that of re
moval ipso iure prescribed in c. 194. In this situation, the declaration re
quired by § 2 of c. 194 in order to be able to press for the removal of the 
office, should be understood as serving as a declaration of illegitimacy to 
the effects required by c. 154. 

Keep in mind, in any case, that the declaration of illegitimacy is an 
objective and purely technical act that, in principle, does not prejudge any 
type of culpability or of harmful conduct on the part of the subject. There 
may be situations that are legitimate , in principle, that make specific re
course to this form of declaration. It is sufficient to consider, for example, 
in the situations apparently consolidated by the prolongation of juridical 
situations that have arisen with provisional character; or when the office
holder has asked to fulfill temporarily the functions of another superior 
office that has been left vacant (cf., for example, RGCR, 30 § 5). 

1 .  Cf. F.X. WERNZ-P. VIDAL, Ius canonicum, II, De personis , 3rd ed. (Rome 1943), pp. 268ff; 
F. MAROTO, Instituciones de derecho can6nico, II (Madrid 1919), p. 31 1 .  
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155 

Tit. IX. Ch. I. The Provision of Ecclesiastical Offices c. 155 

Qui, vicem alterius neglegentis vel impediti supplens, of
ficium confert, nullam inde potestatem acquirit in perso
nam cui collatum est, sed huius condicio iuridica perinde 
constituitur, ac si provisio ad ordinariam iuris normam 
peracta fuisset. 

One who confers an office in the place of another who is negligent or im
peded, does not thereby acquire any power over the person on whom the 
office is conferred; the juridical condition of the latter is the same as if the 
provision of the office has been carried out in accordance with the ordi
nary norm of law. 

SOURCES: c. 158 

CROSS REFERENCES: cc. 151, 162, 165, 412, 42 1, 425 

COMMENTARY ------

Juan Ignacio Arrieta 

The canon considers one of the characteristics of the so-called "re
storative effect" in the provision of ecclesiastical offices: the non
restoration of the hierarchical relationship between the ecclesiastical au
thority that confers a title in substitution of another and the holder of the 
office that has been conferred. Subsequently, the hierarchical relationship 
that will eventually exist between both subjects-and also between one 
office and another-will not be other than what would exist if the afore
mentioned substitution in the provision had not taken place. 

In the canonical tradition, the restorative effect was one of the conse
quences that, in specific cases, carried with it the lack of the obligatory ca
nonical provision of an office. Such juridical effect was defined by the 
doctrine as the "traslatio iuris conferendi officium in immediatum superi
orem ecclesiasticum ipso iure facta ob culpam vel negligentiam in provi
si one. " 1 It dealt, therefore, with an ipso iure effect provoked by an 
objective act or by an illegitimate juridical act relevant to the provision of 
some ecclesiastical offices. The doctrine had identified three general cases 
that, in specific types of offices, provoked the restitution to the superior of 
the right to confer. These included: a) the ineffective passing of time indi
cated in order to carry out the provision; b) the nullity of the proceeding 

1. F.X. WERNZ-P. VIDAL, Ius Canonicum, II, De personis, 3rd ed. (Rome 1943), p. 285. 
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following the conferral; and c) the provision made in favor of a person lack
ing the required conditions. 2 

In the current law, the restorative effect in the provision of ecclesias
tical offices has very limited power. Generally, c. 155 does not establish 
any type of restitution to the ecclesiastical superior of the right to carry 
out the canonical provision of office. It is limited to designating an organi
zational premise excluding any juridical relationship of hierarchical sub
ordination derived from the sole substitution in the conferral. 

Literally, the text refers only to substitution due to negligence (leav
ing the time limit established for the provision to pass) or to impediment 
(as much in the common sense of the term, as in the technical sense of 
cc. 412ff). In reality, however, the organizational principle that the canon 
denotes should be considered for general application to any case of sub
stitution, with the exception of an eventual direct intervention of the Su
preme Authority. 

In the first schemata for revision of the Code, in addition to the orga
nizational principle mentioned, the respective canons established in a gen
eral sense the substitution of the metropolitan in the provision of offices by 
"necessary conferral": that is, those that were conferred by exercise of the 
right of presentation or by canonical election. The later suppression of this 
reference to the metropolitan had assumed, in fact, a technical option of 
substituting the technique of restorative effect in these cases. This substi
tution was automatic and transmitted the right to carry out the provision, 
by the normal system of administrative recourse, to the ecclesiastical au
thority. This authority would be a superior who, in the case of the diocesan 
bishop, would generally not be the metropolitan, but the Holy See (see 
commentary on c. 151) .  In these cases of recourse, it is not common to 
make the right to carry out the provision known to the superior, but only 
the authority to revoke the rejecting act (positive or presumed, by negative 
administrative silence) of the institution or the confirmation in favor of a 
certain candidate. 

The law must establish the cases in which substitution exists, prop
erly speaking, in the provision of some office, indicating the superior au
thority named to confer the office. This is what, for example, the Code 
does on the subject of the election of the diocesan administrator on the 
part of the college of consultors, in the case of a vacant see. This deals 
with a case of restorative effect in the strict sense, in which the substitu
tion of the metropolitan-or of the oldest suffragan, when dealing with the 
metropolitan see ( c. 425 § 3)-is produced ipso iure by any of the three 
general cases denoted earlier: that is: a) the ineffective passage of the 
term of eight days established to conclude the election (c. 421); b) the ex-

2. Cf. F.X. WERNZ-P VIDAL, Ius Canonicum, IT, cit., pp. 285ff; R. NAZ, "Offices 
ecclesiastiques," in Dictionnaire de droit canonique VI (Paris 1957), cols 1080-1081. 
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istence of eventual irregularities in the electoral proceeding ( c . 421 ); and 
c) the designation of a person lacking in the conditions established by law 
(c . 425 § 3). 

It should be noted, finally, that it is also common to speak of the re
storative effect alluding to cases in which the right to intervene ceases
through presentation or election-in a proceeding of canonical provision. 
Subsequently, the ecclesiastical authority that in any case would have had 
to grant the conferral of the office remains free to designate the subject 
who is found suitable for it. The Code establishes in a general sense this 
restorative effect in the three cases indicated (cf. cc . 162 and 165): a) the 
passage of the time established for presentation or election; b) the re
peated presentation or election of candidates who are not suitable; c) the 
breaking of the rules of proceeding established for the exercise of such 
rights. 
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156 Cuiuslibet officii provisio scripto consignetur. 

The provision of any office is to be made in writing. 

SOURCES: c. 159 

CROSS REFERENCES: cc. 145, 154, 474 

ARRIETA 

C OMMENTARY ------

Juan Ignacio Arrieta 

The present canon establishes the principle of writing in the provi
sion of ecclesiastical offices. This criterion is intimately related to the req
uisite of publication and traditional publicity required for the conferral of 
offices. It deals with a principle that is found fundamentally evident in 
postulates of good order of government. This refers as much to juridical 
security in general, as to the necessary objective establishment of the ju
ridical situations that specifically desire to be conferred on the office
holder of the office (cf. c. 145 § 2 in fine). 

In order to understand the sense of the norm it is necessary to bear 
in mind the distinction between the juridical act itself-in the case of ca
nonical provision-and the form or manner of publication of the act. This 
can be carried out in different ways: oral, written, tacit, etc. 1 Thus, when 
c. 4 7 4 denotes that "that acts of the curia which of their nature are de
signed to have a juridical effect must, as a requirement for validity, be 
signed by the Ordinary from whom they emanate," is alluding to two dis
tinct things. On one hand, the intervention ad validitatem of the ordinary 
in the formation of the juridical act, and on the other the need to formalize 
in writing such type of acts. 

The precept of c. 156 contains a mandate to the ecclesiastical author
ity to substantiate in writing the act of provision through an official docu
ment. This is different from the mere registry of the act of provision in acts 
of the corporation with which it deals. Nonetheless, considered in itself, 
the precept is deprived of sanction, in that it is not a requirement ad valid
itatem of the provision itself-as, however, it had always been considered 

1. Cf. J.M. GONZALEZ DEL VALLE, "Los actos pontificios como fuente de derecho can6nico," 
in Ius Canonicum 16 ( 1 976) , pp .  246ff; R. ENTRENA CUESTA, Curso de derecho 
administrativo, I, 1, 7th ed. (Madrid 1982), pp. 208-209. 
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in canon law2-although the absence of said formality of exteriorization of 
the act does not always remain exempt from juridical consequences. 

The type of written document in which the act of provision is sub
stantiated is very varied in canon law, and depends as much on the author
ity who carries out the provision as on the nature of the office conferred. 
Thus , pontifical provisions are made through Apostolic Letters , which 
take the form of a solemn pontifical bull in cases of the appointment of 
cardinals and bishops; through an Apostolic Brief, for the appointment of 
nuncios, apostolic delegates, etc.; through a note of the secretary of state , 
when dealing with superior offices, of the members and of the consultants 
of the dicasteries of the Roman Curia. In all other instances (bishops' con
ferences, diocese , and all other ecclesiastical circumscriptions, etc.) the 
document in which the act of provision is recorded would generally be a 
decree from the corresponding authority. 

There are , nonetheless, special cases that impede the establishment 
of strict rules to this respect. Thus , for example, sometimes the constitu
tive apostolic constitution of an ecclesiastical circumscription itself con
tains the act of canonical provision of the respective capital office. 3 In 
other cases, and keeping in mind the broad notion of ecclesiastical office 
given in c. 145, the same contract that formalizes the working relationship 
may constitute the written document that substantiates the canonical pro
vision. Thus, the Regolamento generate della Curia Romana distinguishes 
two means of entering the service of the Roman Curia : the appointment, 
reserved for superior offices and for officials with the authority of depart
ment head (capo ufficio), and the contract , which is applied to all other 
officials. 4 

In general terms, for the ideal content of the document that substan
tiates the canonical provision, it appears that several following elements 
should be assembled. These are as follows: a) the heading, naming the en
tity dealt with (diocese , bishops' conference , etc.) and the ecclesiastical 
authority carrying out the provision; b) the narratio or motivation that 
succinctly explains the logical procedure followed, the norms that have 
been followed, the juridical acts previously realized (as, for example , es
tablished in c. 154), and the instances that, in a non-obligatory manner and 
because a right has been exercised, have intervened in the determination 
of the subject; c) the dispositio, necessarily integrated by two elements: 
the certain identification of the subject to whom the conferral is directed 

2. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, II, De personis, 3rd ed. (Rome 1943), p. 282. 
3. Cf. Ap . Const. Ut Sit, November 28, 1982, AAS 75 (1983), pars I, 423-425. 
4 . Cf. J.I. ARRIETA, "Funzione pubblica e attivita di govemo nell'organizzazione centrale della 

Chiesa: il Regolamento generale della Curia romana," in lus Ecclesiae 4 (1992), pp. 585-613, 
especially, p. 591 . Cf. arts. 12, 13 and 16 of the RGCR of 1999. 
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and the ecclesiastical office being conferred. In addition, the expositive 
part of the document should contain the eventual authorities that, in addi
tion to those functions permanently assigned to the office at the moment 
of its construction, are specially conceded to the specific officeholder; 
d) the final clauses of place, date and signature of the conferring. 5 

5. Cf. L. GALATERIA-M. STIPO, Manuale di diritto amministrativo, parte generate (Turin 
1989), pp. 272-273; J.M. GONZALEZ DEL VALLE, "Los actos pontificios . . .  , "  cit., pp. 263ff; R.R. 
CALVO-N.J. KLINGER, Clergy procedural handbook (Washington 1992), pp. 129ff. 
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157 

Tit. IX. Ch. I .  Art. I .  Free Conjerral 

ART. I 
De libera collatione 

ART. 1 
Free Conferral 

c. 157 

Nisi aliud explicite iure statuatur. Episcopi dioecesani 
est libera collatione providere officiis ecclesiasticis in 
propria Ecclesia particulari. 

Unless the law expressly states otherwise, it is the prerogative of the dioc
esan bishop to make appointments to ecclesiastical offices in his own par
ticular Church by free conferral. 

SOURCES: c. 152; CD 28; ES I, 18 § 1 

CROSS REFERENCES: cc. 127, 134 § 2, 147, 148, 162, 165-179, 182 § 2, 
317, 368, 494 § 1, 509 § 1, 523, 547, 553 § 2, 565, 
625 § 3, 626 

COMME NTARY ------

Jesus Miiiambres 

1. This canon, which follows the precepts dedicated to the provision 
of ecclesiastical offices in general, initiates the series that establishes the 
specific rules of each of the systems of provision named in c. 14 7. The first 
deals with the system calledfree conferral. 

The CIC/1917, dedicated eight canons to free conferral. 1 During the 
work of the revision and writing of the CIC it was clearly shown that the 
majority of these referred to the provision of offices in general, and not 
solely to free conferral. 2 Thus, the article dedicated to free conferral in the 
CIC contained only the canon that we discuss. 

1. Cf. cc. 152-159 CIC/1917. 
2. Cf. Comm. 21 (1989), p. 213-216 and 23 (1991), p. 281. Cf. also, M. CABREROS DE ANTA, 

commentary on c. 152, in C6digo de Derecho can6nico y legislaci6n complementaria 
(Madrid 1954). 
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2. The authors have distinguished three successive acts in the provi
sion of office: the designation of the person, the concession of the title or 
juridical conferral of the office, and the taking of possession or investiture 
of the duty.3 Free conferral would be the system of provision whereby the 
first two acts of the procedure are carried out by the same authority. 4 That 
is, this form of provision consists in the free and direct designation of the 
holder of the office on the part of the authority to which the office that is 
being conferred is bound hierarchically. 5 

Free conferral is the general system of provision of offices 
( cf. c. 148).6 Canon 157 itself reiterates that if  the law does not expressly 
indicate another system of provision, free conferral of office on the part of 
the competent authority is the general rule. 

In spite of this character of generality, the CIC expressly prescribes 
provision by free conferral in some cases. Canon 317 denotes it for the of
fice of chaplain or ecclesiastical assistant of a public association of the 
faithful. Canon 523 signals free conferral for the provision of office of pas
tor by the bishop; c. 54 7 for the provision of parochial vicar; and c. 553 § 2 
for the vicar forane. Canon 565 indicates free conferral of the office of 
chaplain by the local ordinary; c. 626 for offices conferred to religious by 
their superiors, etc. But these express prescriptions of the system of free 
conferral do not impede its character as a general norm of provision. 
Thus , the indication of another system of provision in a specific case 
should be expressly recorded in the regulation applicable to the case. This 
is true as much in the CIC itself (cf. cc. 377 § 4; 557 § 2; 625 § 2; etc.) or in 
another universal norm, as in particular law7 or in a regulatory or statu
tory norm ( consider the constitutions of religious institutes, statutes of as
sociations of faithful, whether public or private, etc.), or even by custom. 

3. On the other hand, in addition to constituting the general system 
of provision, free conferral is also a suppletory norm when, for any rea
son, other systems are declined. Canon 162 expressly indicates this in the 
case of declining (by the passing of deadlines or through repeated presen
tation of unsuitable candidates) of the right of presentation. In such a case 
the provision of office should be made by free conferral of the authority 
that should have appointed the candidate. Canon 165 is similar for the 

3. Cf. A. ALONSO LOBO, in Comentarios al C6digo de derecho can6nico, I (Madrid 1963), 
p. 455, no. 444; J.A. SOUTO, La noci6n can6nica de oficio (Pamplona 1971), p. 304. 

4. Cf. A. ALONSO LOBO, in Comentarios . . .  , cit. , p. 458, no. 448. 
5. Cf. J.I. ARRIETA, Organizzazione ecclesiastica (Lezioni di Parte Generate) (Rome 

1992), p. 260. 
6. Cf. F.X.WERNZ-PVIDAL, Ius canonicum, II (Rome 1943), p. 304; J.I. ARRIETA, commentary 

on c. 157, in Pamplona Com, p. 145. 
7. Cf. the norms complementary to the CIC issued by some bishops' conferences as given 

in J.T. MARTIN DE AGAR, Legislazione delle Conferenze episcopali complementare al CIC 
(Milan 1990). For Complementary Norms promulgated by English language conferences of 
bishops, see Volume V, Appendix III. 
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case in which election is not completed within three months from the time 
of notice of the vacancy. The provision of office will then be made by free 
conferral by the authority that should have confirmed the election, or, if 
the election was collective, the authority to whom the subsidiary provi
sion corresponds. 

4. The nature of free conferral, which makes the provision depen
dent exclusively on the authority that carries it out, does not change the 
fact that in specific circumstances, the testimony of some person or per
sons should be heard, with legal obligation. In dealing with a complete act, 
the intervention of a third party in some phases is possible, principally in 
the designation of the candidate. 8 Thus, for example, at the time of ap
pointment of a diocesan financial administrator, the bishop should hear 
the college of consultors and the finance council (cf. c. 494 § 1); for the 
conferral of canonries, the diocesan bishop should hear the chapter coun
cil (cf. c. 509 § 1), etc. Such obligatory consultation does not change the 
nature of the collective act, nor remove the freedom of the competent au
thority (cf. c. 127). However, if the competent authority pertaining to the 
free conferral of an office does not hear the obligatory counsel required in 
these cases, the act of provision would be invalid ( cf. c. 127 § 2, 2°). 

5. The same matter of the dependence of the provision solely on the 
competent authority further would not impede, for example, the possibil
ity of the convening of a competition of merit in order to examine the suit
ability of possible candidates. 9 In this sense, the Regolamento generale 
della Curia Romana 13 § 4 presents the verification of the competence of 
the employees that are assumed through presentation of titles or comple
tion of tests of suitability, before proceeding to the appointment on the 
part of the competent authority. It is obvious that such a test would not af
fect the nature of the free conferral of the office nor the freedom of the au
thority that should confer it. 

6. When the advisory opinion10 should be given by a collective body 
( college of consultors, finance council, general chapter of a religious insti
tute, etc.), what is indicated by c. 127, in general, should be followed for 
carrying out collective acts. Specifically, for example, the convocation of 
the college will be in accord with that prescribed in c. 166, noted in article 
3 of this same chapter of the Code and referring to election. This states that 
in order to give an advisory vote requested by the authority an election 
should be held. Anything relating to this matter, to the suffrage, to the scru
tiny, etc., should also consider the article regarding election ( cc. 164-179). 
Nevertheless, the provision of office will correspond solely to the author
ity requesting the opinion and will follow the system of free conferral. Al
though the proceeding may have the external appearance of an election, 

8. Cf. J.A. SOUTO, La noci6n . . .  , cit., p. 304. 
9. Cf. M. CABREROS DE ANTA, commentary on c. 153, in C6digo . . .  , cit. 

10. Cf. J. ARIAS, "La funci6n consultiva," in Ius Canonicum 22 (1971), p. 217-243. 
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it is not. The difference is that in the opinion granted by the collegial body 
no right is conferred, nor is it expected, in the appointment. However, 
when the system of election is followed for the provision of offices, the 
elected, from the moment at which the majority of necessary votes is com
pleted, acquires a right to the office (see commentaries on cc. 164-179 re
garding election) . 

7. Distinct from the necessity to request this advisory opinion, which 
the law sometimes requires for the obtaining of a provision of office, is the 
obligation of prudence in opportunely receiving advice in the appoint
ments with which useful elements of judgment can be furnished. Here we 
deal with an obligation of good government, also postulated by the ideas 
of communion and co-responsibility in exercising the ministerial function 
(cf. cc. 384, 407 § 2, etc.) . 1 1 In some cases this petition of counsel is ex
pressly suggested by the legislator, for example, in the appointment of su
periors of religious institutes by the major superior prescribing a previous 
"suitable consultation" ( cf. c .  625 § 3). 

8. One of the differences evident in this canon with respect to the 
norms of the CJC/1917, is the substitution of the mention of the local ordi
nary by the diocesan bishop. This change was carried out in the last prepa
ratory works, when there was a desire to unify the use of both terms 
throughout the legislative text. 12 The difficult wording of c. 152 of the CIC/ 
1917, is thus improved in that, after establishing that free conferral would 
correspond to the local ordinary, the vicar general would be expressly ex
cluded. Clarifying the terminology (cf. c. 134 § 2 current), the legislator, 
also recalling conciliatory prescriptions, 13 has chosen the term of dioce
san bishop. 14 In any case, it is useful to bear in mind that we are dealing 
simply with a terminological choice based on the Code's necessity to uti
lize synthetic expressions. This does not imply the exclusion of other sub
jects that hold capital offices in diverse structures that are not properly 
diocesan (cf. c. 368 in relation to c. 134). It should also be understood that 
when the legislator refers to the local ordinary as an authority competent 
to make a free conferral of office ( cf. c. 565), he is also naming the vicars 
general and episcopal vicars, and not only the diocesan bishop ( cf. c. 134). 

The terminology employed does not express more than a choice of 
synthesis. Thus, to present just one of the most evident examples, the free 
conferral of many offices corresponds to the Roman Pontiff, not only in 
his position of bishop of the Latin Church, but also as pastor of the univer
sal Church (cf. c. 331). For example, the Roman Pontiff is called upon for 
the provision of capital offices of ecclesiastical circumscriptions, which 

11 .  Cf. J.I. ARRIETA, Organizzazione . . . , cit., p. 261. 
12. Cf. Comm. 23 (1991), p. 277. 
13. Cf. CD, 28; ES I, 18 § 1. 
14. Cf. F.J. URRUTlA, De normis generalibus, adnotationes in Codicem: Liber I (Rome 

1983), p. 105. 
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are made by free conferral or by confirmation (cf. c .  337 § 1), also by insti
tution, through the Congregation for bishops, 15 the Congregation for the 
Evangelization of Peoples, 1 6 or  the Congregation for the Eastern 
Churches. 17 This differs from the extraordinary cases (cf. c. 333 § 1) of in
tervention by the Roman Pontiff in the conferral of offices through pre
vention, concurrence, restitution or reserve. 18 

15. Cf. PB 77. Cf. also M. C0STALUNGA, "La Congregazione per i Vescovi," in La Curia 
romana nella Cost. Ap. ''Pastor Bonus" (Vatican City 1990), p. 281-307; V. G6MEZ-IGLESIAS, 
"La Congregaci6n para los Obispos," in Jus Canonicum 31 (1991), p. 333-373. 

16. Cf. PB 89. Cf. also V. DE PA0LIS, "La Congregazione per l'evangelizzazione dei popoli," 
in La Cu1·ia . . .  , cit., p. 359-378. 

17. Cf. PB 58-60. Cf. M. BR0GI, "La Congregazione per le chiese orientali," in La Curia . . .  , 
cit., p. 239-267. Cf. also J.I. ARRIETA, "Vescovi," in Enciclopedia Giuridica (Rome 1993). 
18. Cf. F.X.WERNZ-P.VIDAL, Ius canonicum . . .  , cit., p. 296-299. 
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ART. 2 
De praesentatione 

ART. 2 
Presentation 

MIN AMBRES 

§ 1.  Praesentatio ad officium ecclesiasticum ab eo, cui 
ius praesentandi competit, fieri debet auctoritati 
cuius est ad officium de quo agitur institutionem 
dare, et quidem, nisi aliud legitime cautum sit, intra 
tres menses ab habita vacationis officii notitia. 

§ 2 .  Si ius praesentationis cuidam collegio aut coetui 
personarum competat , praesentandus designetur 
servatis cann. 165-179 praescriptis. 

§ 1 .  Presentation to an ecclesiastical office by a person having the right of 
presentation must be made to the authority who is competent to 
make an appointment to the office in question; unless it is otherwise 
lawfully provided, presentation is to be made within three months of 
receiving notification of the vacancy of the office. 

§ 2. If the right of presentation belongs to a college or group of persons, 
the person to be presented is to be designated according to the provi
sions of cann. 165-179. 

SOURCES: § 1: c. 1457 
§ 2: C. 1460 § 1 

CROSS REFERENCES: cc. 147, 148, 165-179, 184 § 3, 200-203, 377 §§  4-5, 
557 § 2, 682 § 1, 1272 

COMMENTARY ------

Jesus Miiiambres 

I. This canon initiates the norms of the Code dealing with the sys
tems of provision of offices in which the authority should respect the 
rights of third parties. These include provision by presentation and by 
election, fundamentally, together with a broad possibility of more or less 
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hybrid systems. Specifically, the current article deals with the second sys
tem of provision denoted by c. 147. This is called presentation or institu
tion, based on either the point of view of the person who is going to 
receive the appointment (the person to be presented) or of the person re
sponsible for making the appointment. 

Facing the study of the norms of the CIC regarding presentation for 
ecclesiastical offices ( although this provision also serves for the norms re
garding election) it should be kept in mind that the concept of presenta
tion does not have a univocal juridical understanding in the canonical 
system, since under such denomination very distinct matters are consid
ered. For example, consider the difference that exists between the presen
tation made for a benefice (where such exists today1) and that prescribed 
in c. 377 § 4 for the appointment of auxiliary bishops. For reasons of legis
lative economy, the CIC accepts in this article the general norm for any 
type of presentation for ecclesiastical offices. From here the special rele
vance that is acquired in this matter by the consideration of any legitimate 
prescription (of particular legislation, statutory legislation, etc.) is appli
cable to each specific case. 

II. The CIC/1917, regulated presentation for ecclesiastical offices to 
the treatment of benefices in a legal tribunal (cc. 1448-1471). In that legal 
body, in effect, presentation was considered as one of the privilegia pa
tronorum (cf. c. 1455 of the CIC/19 17), the first constitutive relevant to 
the right of patronage itself. This right of patronage was generally defined 
in the function of the presentation; thus, Wernz described it as a right con
ceded by the Church to present a suitable cleric to the competent ecclesi
astical superior for institution in a vacant office. 2 

Patronage had arisen for two principal historical reasons: the grati
tude of the Church toward the founders, constructors or caretakers of a 
place of worship or other pious works; and the assimilation of two feudal 
Germanic institutions. The first was the vestitura, consisting of the free 
disposition of owned land and all goods, movable and immovable, existing 
on it. The second was the mundium, by virtue of which the persons resid
ing on said lands remained subject to the owner of the same.3 

In order to avoid abuses that a total assimilation of such institutions 
could provoke, the Church conceded some rights of presentation to the 
proprietors of lands on which there were places of worship. In this way, 
upon conceding a certain right over the appointment of the persons that 

1. Cf. ,  by way of example, J.M. V AzQUEZ G.-PENUELA, Las capellanias colativo familiares 
(regimen legal vigente), (Pamplona 1992). 

2. Cf. F.X. WERNZ-P VIDAL, !us canonicum, II, 3rd ed. (Rome 1943), p. 341. Cf. also 
P.G. CARON, "Patronato ecclesiastico," in Novissimo Digesto Italiano XII (Turin 1982), 
pp. 698-706; P. COLLELA, "Patronato (diritto di)," in Enciclopedia giuridica XXII (Rome 
1990); A. SINI, "Giuspatronato," in Enciclopedia del diritto, XIX (Milan 1970), pp. 524-537. 

3. Cf. F.X. WERNZ-P VIDAL, lus canonicum, cit., pp. 346-347. 
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should exercise the functions of the office, the consideration of the office 
itself as part of the patronage of the owner of the lands was prevented. In 
any case, at least since the twelfth century, the Church has constantly re
j ected the consideration of patronage as plenum dominium eccle
siarum.4 

The CIC/1917, under different historical circumstances, came to es
tablish the abolition of the right of patronage. It prohibited its future con
stitution (cf. c. 1450 § 1 of the CIC/1917) and offered the permutation of 
those then existing in spiritual suffrage ( cf. c. 1451 § 1 of the CIC/1917) .  
Nonetheless, the legislator decided to present rules for the rights of pa
tronage that, notwithstanding, would continue to exist (cf. c. 1451 § 2 of 
the CIC/1917) .  Perhaps this was because in the epoch of the codification it 
was thought that there should be a characteristic of totality to the modern 
Code, which demanded the regulation of all cases. The establishment of 
such regulation, as we have already pointed out, dealt with the presenta
tion for ecclesiastical office. This was a mode of provision that, although 
mentioned in the chapter regarding the provision for offices (cf. c. 148 of 
the CIC/19 17) ,  was not received in this specific norm, other than remitting 
to the see the right of patronage. 

The definitive abolition of the right of patronage, which alluded to 
the civil authorities that from that time enjoyed the appointment of bish
ops, was produced by Motu proprio Ecclesiae sanctae I, 18, and was re
called in the CIC in c. 377 § 5. Nonetheless, while presentation is no longer 
bound to the system of benefices or that of patronage, some rights of pre
sentation on the part of ecclesiastical authorities still subsist, over all in 
the matter of the appointment of bishops, 5 and in some offices that pertain 
to religious. 6 Thus the presence of this article in the CIC regarding presen
tation for ecclesiastical offices is justified. 

In any case, the legislator of 1983, in contrast with what had been 
done in 1917, undertook the matter of presentation for the provision of of
fices, fixing the legal bases for an autonomous consideration of the office 
itself. 7 The individualization of the characteristics proper to the office, sep
arated from that which is proper to the benefice, was made difficult during 
the time of the previous legislation. 8 In fact, the confusion was manifested 
even during the works of elaboration of the canons of the CIC. 9 

4. Cf. ibid. , pp. 347-348. 
5. Cf. M. COSTALUNGA, "La Congregazione per i Vescovi," in La Curia Romana nella Cost. 

Ap. "Pastor Bonus" (Vatican City 1991), pp. 281-307, especially the Apendice, pp. 293-307; 
J.I. ARRIETA, "Vescovi," in Enciclopedia giuridica (Rome 1993); R. METZ, "Innovation et 
anachronismes au sujet de la nomination des eveques dans de recente conventions passees 
entre le Saint-Siege et divers Etats (1973-1984)," in Studia canonica 20 (1986), pp. 197-219. 

6. Cf. Comm. 22 (1990), p. 141. 
7. Cf. Comm. 22 (1990), pp. 141-142. 
8. Cf. J.A. SOUTO, La noci6n can6nica de oficio (Pamplona 1971), p. 222ff. 
9. Cf. Comm. 22 (1990), pp. 1 18-128. 
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Apart from the considerations that can be made in theory regarding 
the advantage of distinguishing the organizational element (office) from 
the patrimonial element (benefice), the autonomous consideration of the 
office permits us to reach a practical result. This result is that the freedom 
of the person responsible for conferring the office is not restricted by fi
nancial reasons. 

III. From this perspective, the presentation or institution could be 
defined as a method of provision of office for which the authority respon
sible should proceed to the appointment of the person-or of one of the 
persons, based on diverse modalities of the particular law-that comes to 
be indicated as the person who enjoys such right, if the steps and condi
tions of the following canons are carried out. 

1. The Code of 1983 conveys the presentation as a normal system of 
provision in some specific cases. Thus, c. 377 § 4 establishes that the dioc
esan bishop who decides that an auxiliary bishop is needed in his diocese, 
if such appointment is not made in any other legal form, should present to 
the Apostolic See a list of three priests that he considers suitable for the 
office. Canon 557 § 2 determines that it is for the diocesan bishop to insti
tute the person presented for rector, even if the church pertains to a cleri
cal religious institute. Canon 682 § 1 establishes that the normal system of 
conferral of a diocesan ecclesiastical office to a religious is presentation 
on the part of the competent superior. 

Apart from the mention of c. 377, the universal law puts forth the pre
sentation of candidates for episcopal office as one of the rights of bishops10 

and of superiors of missionary institutions that are charged with ecclesias
tical circumscriptions in accordance with the practice of the Congregation 
for the Evangelization of Peoples. 11  

The particular, statutory or regulatory law can foresee the provision 
by presentation in many other cases, at least in the Latin Church. For 
Eastern Catholic Churches, the universal law (the Codex canonum 
Ecclesiarum orientalium) totally disavows presentation as a method of 
provision of offices. 

2. The procedure for the provision of an office by presentation is 
complex. It is composed of at least two phases: the presentation proper, 
that is, the designation of a suitable candidate to be put forth to the au
thority, 12 on the part of an individual or a group, and the institution of the 
presented person by the competent authority. 

a) In reference to the first phase of the proceeding, the canon estab
lishes that the person or college to whom the presentation corresponds 

10. Cf. Normae de promovendis ad episcopate ministerium in Ecclesia Latina, art. 1 ,1, in 
AAS 64 (1972), p. 387. 

11 .  Cf. ibid., art. 1,3. 
12. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum . . . , cit., p. 360. 
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should make the presentation before the person competent to institute the 
candidate ( cf. c. 148) within three months of receiving notice of the va
cancy of office. It appears that the subject who should know of the va
cancy in order for the term to commence is the person who enjoys the 
right of presentation. The authority that arrives at the knowledge of such a 
vacancy should communicate it to the person responsible for presenting 
the new candidate ( cf. c .  184 § 3), especially if the office carries with it the 
care of souls (cf. c. 151). 

The term of three months that the canon denotes for the completion 
of the presentation may be modified by legitimate prescription of particu
lar or statutory law applicable to the specific provision. Further, except 
for a contrary determination, this term should be extended an additional 
month if the person presented is judged to be unsuitable for the office, or 
if he is deceased or renounces the office before the institution (cf. c. 161). 

If the party responsible for carrying out the right of presentation is a 
college, the canon (greatly simplifying the previous norm: cf. c. 1460 of the 
CJC/19 17) indicates that the norm established for election, primarily in 
reference to the convocation of the college, the vote, the scrutiny, 
etc. (cc. 165-179) should be respected. In reality, the college that enjoys 
the right of presentation proceeds exactly as if it were dealing with a ca
nonical election. However, the scope of this right is limited to the presenta
tion of the candidate, or various candidates, based on the regulations 
applicable to the case. As in the case of free conferral, in which a college 
submitting an advisory vote may also intervene, the simple matter of re
course to the system of suffrage in order to determine the identity of the 
candidate conferred the right to some office does not apply here. 13 It would 
only apply to a legitimate expectation of being presented. This would dis
tinguish presentation carried out by a college or electoral group itself as a 
mode of provision of offices. 14 Nonetheless, legally determining the con
tent of such an expectation becomes complex (see commentary on c. 159). 

In any case, the distinction between both systems of provision al
lows the legal qualification of some difficult cases. For example, c. 344, 2° 

denotes that it is the responsibility of the Roman Pontiff to ratify the elec
tion of the elected members of the synod. At first view it would seem that 
this deals with a non-collective election. However, elections of this type, 
although they do not directly confer an office, confer to the candidate ius 
ad rem that, in this case, appears to contradict the freedom of the Roman 
Pontiff to elect his own counselors. It should be concluded that the norms 
applicable to the designation of members of the synod utilize the term 
election in a broad sense, descriptive of the method of suffrage for which 

13. Cf. ibid., p. 364; in contra, M. CONTE A CORONATA, Institutiones iuris canonici, I 
(Taurine 1928), pp. 230-231. 
14. Cf. J.I. ARRIETA, Organizzazione ecclesiastica (Lezioni di Parte Generate) (Rome 

1992), p. 262. 
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the proposal of the candidate is arrived. In the technical legal sense, it 
would have to be affirmed that the system of provision utilized for the des
ignation of members of the synod that applies to the bishops' conferences 
is presentation, 15 or perhaps even free conferral. 

b) The second phase of this mode of provision consists of the institu
tion of the person presented on the part of the authority competent to con
fer the office. This moment of the proceeding is regulated by c. 163 (see 
commentary) . 

15. Cf. J.I. ARRIETA, "Lo sviluppo istituzionale del Sinodo dei vescovi," in Ius Ecclesiae 4 
(1992), pp. 201-202. 
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Nemo invitus praesentetur; quare qui praesentandus pro
ponitur, mentem suam rogatus, nisi intra octiduum utile 
recuset, praesentari potest. 

No one is to be presented who is unwilling. Accordingly, one who is pro
posed for presentation must be consulted, and may be presented if within 
eight canonical days a refusal is not entered. 

SOURCES: c. 1436 

CROSS REFERENCES: c. 178 

COMMENTARY ------

Jesus Minambres 

This canon recalls a concrete expression of the principle of freedom 
of acceptance of an appointment for office by the candidate, applied to 
the case of presentation. Although the relevance of the free acceptance is 
especially manifested in collective election, in which the acceptance be
stows the office ( cf. c. 1 78), here it is demonstrated in a legislative provi
sion for each particular case .  This occurs since the freedom of the 
candidate is guaranteed from the moment of the designation prior to the 
appointment. 

This norm refers to the first of the two phases in which the provision 
by presentation is developed (see commentary on c. 158): the presentation 
itself. It seeks to guarantee the knowledge and the will, at least where it is 
not negative, of the candidate establishing a requisite of proceeding. In 
order to continue with the following acts that will carry out the provision 
it is necessary that the presentation be communicated to the person to be 
presented for the office, and that it not be refused before the limit of eight 
days. 

This norm is introduced precisely to offer to the person to be pre
sented the opportunity to refuse the presentation.1 For this reason, if in 
fact the candidate refuses, he or she cannot be presented. This protection 
of the will of the candidate before the presentation itself presents some 
technical problems, since the acceptance of the office itself cannot be pro
duced before the authority has examined the suitability of the candidate 
(cf. C. 163). 

1. Cf. Comm. 22 (1990), p. 235. 
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It is fitting, therefore, to separate the phases of presentation and in
stitution. The will protected by this norm would ref er to the first. The 
sanction of non-completion of the requisite of investigating the will of the 
candidate prior to his or her presentation, which, on the other hand, deals 
with the ius cogens and cannot be neglected due to statutory, particular, 
or regulatory law, would appear to be a nullifying factor of the presenta
tion itself. Nonetheless, the person presented for the office without his or 
her knowledge, or having refused the presentation, does not need to 
present recourse for the rescission of the presentation: it is sufficient not 
to accept the office before the institution (cf. c. 163). On the other hand, 
the ulterior acceptance in the phase of institution would remedy the omis
sion of the requisite indicated in this canon. Thus, it appears that this 
norm should be considered as merely procedural since it is not clear in 
what manner it could, in fact, provoke the rescission of a presentation in 
which it has not been followed. In addition, let us keep in mind that in 
some cases noncompliance of the requisite indicated in this canon is ex
pressly put forth. This occurs, for example, in presentation for the ap
pointment of bishops. In this case, the prior consent of the candidate is 
not required for inclusion in the ternus, but only after the suitability of the 
candidate has been studied, in the phase of institution. 

From the positive point of view, the person who has accepted pre
sentation, or has not refused it within the established time limit, would ac
quire a legitimate expectation of being effectively presented, although not 
a true right to the office or ius ad rem ( cf. c. 178). 2 Some part of the doc
trine prior to the CIC, nonetheless, attributed a true ius as rem to the per
son presented, as to the person chosen in a non-collective election.3 

In c. 159, therefore, the consultation of the candidate is established 
as a mere requisite for the ability to proceed, allowing the proceeding of 
the successive steps without any positive act on the part of the candidate. 
In c. 163, on the other hand, in the phase of institution, the acceptance is 
considered as a requisite sine qua non for the validity of the provision of 
office, and requires a positive act of the person presented. 

Perhaps the norm that was inferred from the first proposal of the 
drafting of c. 159 (of 1973)4 would have been more suitable: "Nemo invitus 
praesentetur; quare qui praesentandus proponitur, de mente sua rogatus, 
intra octiduum utile eandem manif estet." Here, in effect, a positive act of 
the manifestation of will on the part of the candidate is required. This is 
similar to the acceptance required later for institution ( cf. c. 163). In this 
way, the norm of the presentation would have remained configured in this 
aspect of the acceptance of the office by the candidate in a form similar to 

2. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, II, 3rd ed. (Rome 1943), p. 364. 
3. Cf. M. CONTE A CORONATA, Institutiones iuris canonici, I (Taurine 1928), p. 230-231, 

bibiography found in notes. 
4. Cf. Comm. 22 (1990), p. 236. 

947 



c. 159 Bk. I .  General Norms MIN AMBRES 

the postulation in the law prior to the codification of 1917. It would re
quire a prior notification of the presentation itself that would require con
sent in a conditioned form, in order that after the intervention of the 
authority, the absolute consent would be required. 5 

In the current wording of the canon, after the changes that took place 
in 1980,6 the CIC assured the ability to proceed through a silence that pre
sumed a positive act, but later requires the express acceptance in order to 
effectively institute the person presented (see commentary on c. 163). 7 

5. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum . . .  , cit. , p. 339; B. OJETTI, Commentarium in 
Codicem iuris canonici, II (Rome 1931), p. 125. 

6. Cf. Comm. 23 (1991), p. 254. 
7. Cf. J.I. ARRIETA, commentary on c. 159, in Pamplona Com. Cf. also ibid., commentary 

on c. 163. 
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Tit. IX. Ch. I. Art. 2. Presentation c. 160 

§ 1. Qui iure praesentationis gaudet, unum aut etiam 
plures ,  et quidem tum una simul tum successive , 
praesentare potest. 

§ 2 .  Nemo potest seipsum praesentare; potest autem col
legium aut coetus personarum aliquem suum soda
lem praesentare . 

§ 1 .  One who has the right of presentation may present one or more per
sons, either simultaneously or successively. 

§ 2.  No person may present himself or herself. However, a college or a 
group of persons may present one of its members. 

SOURCES: § 1: c. 1460 § 4 
§ 2: C. 1461 

CROSS REFERENCES: cc. 1 19, 127, 165-179, 377 § 4, 1445 § 2 

C OMME NTARY ------

Jesus Mifiambres 

The scope of the right of presentation becomes confined in this 
canon between two extremes. The first is positive, allowing the presenta
tion of various persons. The other is negative, forbidding the presentation 
of oneself. 

a) In the first case, the "multiple" presentation may be simultaneous 
or successive. The statutes or regulations may determine a norm prohibit
ing any of the possibilities outlined in § 1, obliging that the presentation of 
various candidates always be made simultaneously, etc. 

With respect to the person enjoying the right of presentation, the ju
ridical configuration of the simultaneous presentation of various candi
dates does not off er special problems. In addition, it is expressly foreseen 
in the Code in some cases (for example, c. 377 § 4 orders the presentation 
of a list of three presbyters to the Apostolic See for the appointment of an 
auxiliary bishop). The legal problem that can arise from this type of pre
sentation (see commentary on c. 163) refers overall to the content of the 
expectations of those presented and to the obligation of institution on the 
part of the authority. 

On the other hand, successive presentation can cause legal problems 
relative to the exercise of the right of presentation itself since it supposes 
the necessity to revoke a previous presentation. In some way, the right of 
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the person making the presentation is thus broadened with the possibility 
to retract a presentation already put through, and that only requires the in
stitution of the candidate on the part of the authority who should make 
the conferral. 

The question of the possibility of successive presentation of diverse 
candidates was studied at length during the works of elaboration of the 
CIC. 1 The greatest consideration was given to the significance of whether a 
retraction should be granted to a presentation already carried out before 
the instituting authority. In effect, it is not difficult to see the possibility of 
damaging acquired rights, above all if the requirement of informing the can
didate before carrying out the presentation is considered (cf. c. 159). As 
some doctrinal commentaries to the CJC/1917,2 have already implied, the 
successive acceptance of the presentation by the candidate , although not 
conferring a right in the strict sense to the office or the institution, can still 
bring about a legitimate expectation relative to the effective presentation. 

From c. 159 we infer, for the candidate, the possible existence of a 
legitimate expectation of the right to be presented once the requisite of 
consulting the candidate regarding his will is completed. Thus, the failure 
to present the candidate who has accepted the presentation would de
fraud the expectation and justify the substantiation of a cause of compen
sation for the damages that the omission has produced against the person 
possessed of the right of presentation. 

The work group that dealt with the elaboration of the canons regard
ing ecclesiastical offices did not settle the question of the right that the 
person had who had consented to be presented. The group preferred to 
maintain the unclear legislation considered on this point. That is, when 
problems arise from the retraction of a presentation already before the in
stituting authority, they can be resolved , case by case, by the administra
tive tribunals. 3 (In 1973 when this decision was made it appeared clear 
that tribunals of this type would be instituted on a level inferior to the Ap
ostolic Signatura.) 

It is prudent, then, that the statutes and regulations, or the legisla
tion promulgated by a concordat that regulates the right of presentation in 
each case , establish all the requirements to the retraction of a presenta
tion already submitted to the authority. In addition, the possible recourses 
the different interested parties can initiate against it should be estab
lished. In any case, the recourse could always fall before the Apostolic 
Signatura (cf. c. 1445 § 2 and PB 123). 

When the party having the right of presentation is a college or group, 
the regulatory or statutory law will determine , in addition, the necessary 
quorum to proceed with the retraction of an already submitted presenta-

1. Cf. Comm. 22 (1990), p. 236-237. 
2. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, II, 3rd ed. (Rome 1943), p. 364. 
3. Cf. Comm. 22 (1990), p. 237. 
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tion, and the requirements of an eventual responsibility for damages. In the 
case of silence on this point by the applicable norm, it appears that a unan
imous agreement regarding the retraction by all those that have the right to 
participate in the group making the presentation would be required, ac
cording to the norm of c. 1 19, 3°. In effect, the responsibility of the group, 
except for an expressly contrary indication, would be jointly liable in this 
case and, therefore, would affect any and all of its components. 

b) Paragraph 2 of the canon sets a negative limit to the right of pre
sentation. The legislator-recalling that established by c. 1461 of the CIC/ 
1917-has set forth, with the purpose of avoiding "suspicions of ambi
tion," 4 that no physical person can present himself. But if the party having 
the right of presentation is a college or group, nothing impedes its presen
tation of one of its members. 

4. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum . . . , cit., p. 362. 
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§ 1.  Nisi aliud iure statuatur, potest qui aliquem praesen
taverit non idoneum repertum, altera tantum vice , 
intra mensem, alium candidatum praesentare. 

§ 2 .  Si praesentatus ante institutionem factam renuntia
verit aut de vita decesserit, potest qui iure praesen
tandi pollet, intra mensem ab habita renuntiationis 
aut mortis notitia, ius suum rursus exercere. 

§ I Unless the law prescribes otherwise, one who has presented a person 
who is judged unsuitable, may within one month present another can
didate, but once only. 

§ 2 If before the appointment is made the person presented has with
drawn or has died, the one with the right of presentation may exer
cise this right again within one month of receiving notice of the 
withdrawal or of the death. 

SOURCES: § 1: c. 1465 § 1 
§ 2: C. 1468 

CROSS REFERENCES: cc. 37, 51 ,  55, 148-150, 157, 177 § 2, 200-203, 
1737 

C OMMENTARY ------

Jesus Minambres 

This norm regulates two possible specific applications of the succes
sive presentation of candidates (cf. c. 160 § 1) ,  which had made up two 
distinct canons at the beginning of the drafting process for the CIC. None
theless, later it was decided to group them into one canon in order to deal 
with the same material and propose the same solution. 1 

1 .  The first case refers to the possibility of presenting a new candi
date when the first has been considered unsuitable (cf. c. 149) by the insti
tuting authority ( cf. c. 148). With the goal of not indefinitely prolonging 
the vacancy, two limitations are established. The first is quantitative (it is 
only possible to present one other candidate) and the other temporal (the 
new presentation must be carried out within one month) except for a di
verse determination on the part of the applicable statutory or regulatory 
law. 

1. Cf. Comm. 22 (1990), p. 238. 
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The legislator has not established that juridical consequences would 
be derived by the presentation of unsuitable candidates in cases where 
various names are proposed in order for the authority to institute one of 
the persons presented in this way ( cf. c. 163). This is true, for example, in 
the case of c. 377 § 4. Except where the law establishes something else, it 
appears that a new ternus should be presented-or the number of candi
dates prescribed by the applicable legislation-before the authority re
sponsible for the institution is able to fill the office by free conferral 
( Cf. C. 162). 

The judgment of unsuitability of the person presented should be 
given through a decree from the instituting authority, and should be done 
in writing (cf. cc. 37, 51, 55). Such a decree may be appealed either by the 
party that made the presentation or by the person presented, or even by a 
third party affected by it (cf. c. 1737 § 1) within a period of fifteen days 
( cf. c. 1737 § 2). 2 To our understanding, the intervention of recourse would 
interrupt the deadline of one month during which it is possible to make a 
new presentation in dealing with operative time (cf. c. 201 § 2). 

The aforementioned judgment of suitability that the authority should 
carry out in order to make an institution is already in place in the second 
phase of the proceeding of provision by presentation (see commentary on 
c. 158): that of institution. At this time the general prescriptions of cc. 149 
and 150, together with the specifications of the office to be conferred, 
would apply. The doctrine signals the possibility that a contest of merit 
can precede the presentation. Nonetheless, this would not exempt the au
thority from the obligation of verifying the effective suitability of the can
didate. 3 

2. The second case of possible successive presentation considered 
by this canon arises from the withdrawal or death of the person who has 
been presented but not yet instituted. It is a given that if the person pre
sented had already been instituted, a new vacancy of the office would be 
produced ( cf. cc. 184ff) and, therefore, the situation would not deal with 
the successive presentation of candidates but with successive vacancies 
of the office itself. Also in this case, in order to avoid an indefinite or 
overly prolonged vacancy of the office, it is stated that the new presenta
tion must be carried out within the limit of one month. 

In the two suppositions actually established by this canon (if a new 
candidate is not presented within the established deadline, or if the candi
date comes to be considered unsuitable) the appointment proceeds by the 
system of free conferral ( cf. c. 157). Such free conferral will correspond to 

2. Cf. F.J. URRUTIA, De normis generalibus, adnotationes in Codicem: Liber I (Rome 
1983), p. 106. 

3. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum, II, 3rd ed. (Rome 1943), p. 363. 
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the authority that was competent to carry out the institution of the candi
date presented ( cf. c. 162). 

The regulation of this canon is also applied to the presentation car
ried out by a college or group. The concession of an additional month in 
order to proceed to the second presentation agrees with what is estab
lished in c. 177 § 2. This applies to the case of presentation by virtue of the 
remission of c. 158 § 2 (relative to the manner of proceeding in order to 
specify the candidate in cases where the party responsible for the presen
tation is a group). In any case, it appears that for the case considered in 
§ 1 of the canon (unsuitability of the candidate presented) the regulatory 
or statutory norm would be able to establish other terms. This is not true 
for the case of withdrawal or death after the presentation and before the 
institution (§ 2). 
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Tit. IX. Ch. I. Art. 2. Presentation c. 162 

Qui intra temp us util e ,  ad normam can. 1 5 8  § 1 et 
can. 161 praesentationem non fecerit , itemque qui bis 
praesentaverit non idoneum repertum, pro eo casu ius 
praesentationis amittit, atque auctoritati, cuius est insti
tutionem dare, competit libere providere officio vacanti, 
assentiente tamen proprio provisi Ordinario. 

A person who has not presented anyone within the canonical time pre
scribed by can. 158 § 1 and can. 161, or who has twice presented a candi
date judged to be unsuitable, loses the right of presentation for that case. 
The authority who is competent to appoint may then freely provide for the 
vacant office, but with the consent of the proper Ordinary of the person 
appointed. 

SOURCES: c. 1465 § 1 

CROSS REFERENCES: cc. 148, 155, 157, 682 § 1 

C OMME NTARY ------

Jesus Mifiambres 

This canon establishes another test of the generality of the norm of 
free conferral of offices and of its place as subsidiary in the event that 
other systems of provision are not possible in some case (see commentary 
on c. 157). In the two hypotheses of dysfunction of the system of presenta
tion, that is, either the presentation is not made within the prescribed time 
limits, or the candidates are not considered suitable by the instituting au
thority, the office will be provided by free conferral by the authority cor
responding to the institution of the candidate presented under normal 
conditions (cf. c. 148). 

The legislator establishes the substitution of the system of presenta
tion by free conferral in reference to the exercise, in a determined case, of 
the right of provision of the office. The entitlement of the right itself does 
not change by this fact. For this reason, that which in one case has created 
circumstances that impede the effectiveness of the presentation and re
quire the provision by the method of free conferral, does not imply that 
such a change in the system becomes a norm. Neither does it imply the 
loss of the right of presentation by the person who possesses it, but only 
the impossibility of exercising that right in a specific case. 1 Let us also 

1. Cf. J.I. ARRIETA, commentary on cc. 161-162, in Pamplona Com. 
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keep in mind that the authority that proceeds to free conferral in these 
cases does not acquire, by this fact, any authority over the person to 
whom the office is conferred. The juridical position of the person on 
whom the office is conferred will be the same as if the office had been pro
vided by presentation (cf. c. 155). 

The final clause of the canon-"assentiente tamen proprio provisi Or
dinario"-is not completely clear and appears to break the actual composi
tion of the norm. Effectively, these final words were added at a moment of 
discussion of the text in the coetus "De personis physicis et iuridicis," 
above all in consideration of the religious. 2 Keeping this in mind, it is evi
dent that the clause we are discussing seeks to expressly state the estab
lishment of the norm that in order to confer an office in favor of a religious, 
the candidate's superior should be informed or even asked for consent 
(cf. c. 682 § 1). In any case, the consent of the ordinary is required for the 
provision by free conferral that substitutes, in this case, for the presenta
tion itself and, therefore, does not make reference to the system of provi
sion that occupies us now. 

2. Cf. Comm. 22 (1990), p. 238 and 23 (1991), p. 59. 
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Tit. IX. Ch. I. Art. 2. Presentation c. 163 

Auctoritas, cui ad normam iuris competit praesentatum 
instituere , instituat legitime praesentatum quern ido
neum reppererit et qui acceptaverit; quod si plures legi
time praesentati idonei reperti sint, eorundem unum 
instituere debet. 

The authority to whom, in accordance with the law, it belongs to appoint 
one who is presented, is to appoint the person lawfully presented whom 
he has judged suitable, and who has accepted. If a number lawfully pre
sented are judged suitable, he is to appoint one of them. 

SOURCES: c. 1466 § 1 et 3 

CROSS REFERENCES: cc. 57, 148, 149, 150, 156, 177, 377 § 4, 1 737 

COMMENTARY ------

Jesus Miiiambres 

Here we deal with the second phase of the provision of an office 
through presentation: the institution of the candidate by the competent 
authority (see commentary on c. 158). The norm points out, on one hand, 
the obligation of the authority to validate the suitability of the candidate 
or candidates presented (cf. cc. 149-161). On the other hand, the authority 
is obligated to carry out the institution. The imperative instituat is not 
used in vain. Therefore, in the phase that we examine now, the phase of in
stitution, the act of validation of the suitability of the candidates by the au
thority (see commentary on c. 161) can be distinguished from the act of 
institution itself. 

1 .  The authority to whom the legislator refers here is the same as 
that indicated in c. 148. In some cases, the CIC expressly notes the author
ity that should institute some presented candidates. For example, in order 
to institute the president of a public association of faithful, c. 317  § 1 indi
cates the competence of the Holy See, the bishops' conference, or the di
ocesan bishop, depending on the scope of the association itself. Canon 
525, 1 ° determines what corresponds to the diocesan administrator in the 
institution of pastors during the period of vacant or impeded see. Canon 
565 establishes that the candidate presented for the office of chaplain 
should be instituted by the local ordinary. 

2. In addition to the suitability of the candidate presented for office, 
the candidate's acceptance is also required in order to proceed to institu
tion. As we have already indicated, this deals with a requisite distinct 
from that expressed in c. 159 (there we dealt with the mere procedural 
act, for which presumptions could be made). Here, on the other hand, the 
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acceptance must be expressly shown in order to institute the office. In ad
dition, the will of the candidate falls upon distinct objects: in the phase of 
presentation ( c. 159), the act of will is directed toward the presentation it
self. In the institution, which occupies our attention, the acceptance has 
as an object: the office itself. Nevertheless, as the presentation is simply a 
means of provision for ecclesiastical offices, the acceptance of the pre
sentation required by c. 159 that is positively recorded could signify an ac
ceptance of the office itself, conditioned upon a positive judgment of 
suitability by the authority. 1 The acceptance of the office in the phase of 
institution would also correct the failure to complete the requirement of 
c. 159 in the phase of presentation. 

As regards the temporal and logical conferral in the act of accep
tance by the candidate, the norm appears to require that this be carried 
out before the institution. This could present some problems in the case of 
presentation of various candidates (cf., for example, c. 377 § 4) since one 
may think the acceptance must be asked of all the candidates. Nonethe
less, it should be kept in mind that the act of the instituting authority is 
produced in two successive moments: the validation of suitability and the 
institution itself. The acceptance by the candidate is made between both. 
That is, the acceptance is requested only after the authority has chosen 
the subject upon whom the institution will fall. 

3. When a presentation refers to various candidates (cf. c. 377 § 4) 
and all of the candidates possess the conditions of suitability required for 
the office in question, the authority must choose from them and institute 
one. This possibility of choice by the authority between suitable candi
dates cannot damage the rights of any of the candidates since a right of in
stitution does not exist. In any case, the obligation of the authority to 
institute one from among all the suitable candidates presented remains. 
The canon does not concede to the candidates presented a right to be in
stituted in the office, but does establish an obligation for the authority to 
carry out the institution. 

4. The CJC/1917 expressly determined (cf. c. 1464 § 3) that the ordi
nary was not obligated to disclose to the patron the motives for which the 
person presented could not be admitted to the office. In accord with the 
new CIC-given the general norm relative to decrees that present a disclo
sure of motives, at least in summary-the effective suitability of the cho
sen candidate should be expressly indicated. This is done as a motivation 
to the act of institution, although it does not appear that the reasons why 
the authority made such a determination must be expressed. 

Canon 1466 § 3 of the CJC/1917 established that "Ordinarius eligit 
quern magis idoneum in Domino iudicaverit." The current norm, avoiding 
comparisons, simplifies the action of the authority. In any case, it does not 

1. See commentary on c. 159, along with the cited bibliography on postulation in 
canonical governance prior to codification. 
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appear that the election that has already been made can be appealed 
since, at the point when the law indicates that various persons should be 
presented, the right to choose from the presented candidates is granted to 
the authority. This right can justify the rejection of the institution by the 
authority, given the possibility of legal proceedings of fraud by the pre
senter that would indicate only one suitable candidate among all the can
didates presented, together with other clearly unsuitable candidates. Such 
a proceeding would violate the right of selection among the candidates 
that should be presented that the CIC concedes to the authority. 

Regarding the CIC/1917, Wernz explained that "cum enim plures prae
sentantur sive simul sive successive, nullus determinate habet ius, sed 
omnes habent ius indeterminatum ut unus ex ipsis assumatur";2 rightly, the 
motive for the current norm is valid. 

5. The obligation to institute the presented candidate, although evi
dent by the use of the imperative, has remained slightly mitigated with re
spect to the first proposed drafts of the canon. In effect § 2 has proven the 
establishment of the return of the "right" of institution to the authority im
mediately superior in the case where no presented candidate has been in
stituted:  "Auctoritas ad institutionem conferendam competens, si  
institutionem deneget legitime praesentato qui idoneus repertus sit, pro 
eo casu amittit ius instituendi, quod quidem devolvitur ad auctoritatem 
immediate superiorem. "3 In the acts of the previous works the reason for 
the suppression of this paragraph is not explained. 4 In any case it remains 
clear that the obligation to institute is not ordered by the nature of the pre
sentation itself, and, therefore, is derived solely by this canon.5 Thus, it 
could be affirmed that the expectations of the presented candidate, or 
candidates, are exhausted by the presentation itself. 

6. Although the canon does not establish a term in which the author
ity must proceed with the institution of the presented candidate, the de
cree should be given within a period of three months (cf. c. 57 § 1). After 
this time it is understood that the institution is refused, by negative admin
istrative silence ( cf. c. 57 § 2), for the purpose of the possible presentation 
of recourse ( cf. c. 1737). The particular, statutory or regulatory law can in
dicate a shorter time limit and better determine the obligations of the au
thority and the proceedings of his act with the general scope of the CIC. 

7. The effective institution of the candidate confers the office. None
theless, the exercise of the functions, rights, and obligations of the office 
itself can also depend on subsequent acts, such as taking possession of 
the office ( cf. cc. 382, 404, 527 and 542, 3°) .  

2. F.X. WERNZ-P. VIDAL, Jus canonicum, II, 3"1 ed. (Rome 1943), p. 364. 
3. Comm. 22 (1990), p. 239. 
4. Cf. ibid. 23 (1991), p. 255. 
5. Cf. J.I. ARRIETA, commentary on c. 158, in Pamplona Com. 
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ART. 3 
De electione 

ART. 3 
Election 

MIN AMBRES 

164 Nisi aliud iure provisum fuerit, in electionibus canonicis 
serventur praescripta canonum qui sequuntur. 

Unless it has been otheIWise provided in the law, the provisions of the fol
lowing canons are to be observed in canonical elections. 

SOURCES: c. 160 

CROSS REFERENCES: cc. 1 19, 127 § 1, 158 § 2, 332 § 1, 352 § 2 

C OMMENTARY ------

Jesus Minambres 

1 .  In cc. 164 to 179 the legislator establishes the norm of the Code re
garding another of the systems of provision of offices that implies the par
ticipation of third persons: the election. 1 In reality, distinct methods of 
provision can be specified in these canons. These have in common the act 
of proceeding through suffrage to the determination of the candidate. 
These methods of provision include provision by collective election, pro
vision by confirmation of an election, provision through a compromise of 
the electoral body, and even some more or less hybrid systems of election 
and presentation, election and postulation, etc. (Consider, for example, 

1. Cf., in addition to the classic manuals, G. OLIVERO, "Lineamenti de! diritto elettorale 
nell'ordinamento canonico," in Studi in onore di Vicenta Del Giudice, II (Milan 1953) , 
pp. 207-270; F. D'OSTILI0, "La provvista degli uffici ecclesiastici," in Monitor Ecclesiasticus 
107 (1982), pp. 51-78; P. ERD0, "Quaestiones quaedam de provisione officiorum in Ecclesia," 
in Periodica 77 (1988), pp. 363-379; J. GAUDEMET, "La participation de la communaute au 
choix de ses pasteurs dans l'Eglise latine. Esquisse historique," in Ius Canonicum 14 (1974), 
pp. 308-326. 
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the approbation of the election of the dean and vice-dean of the college of 
cardinals. )2 

2. Canon 164, the first of article 3, De electione, establishes that the 
norms contained in it should be applied to all canonical elections, whether 
or not they deal with what is carried out for the provision of an office. 
Thus a special generality, such as what occurred with the canons of the 
CJC/19 17 in reference to the legal body, is conferred upon these canons 
(cf. c. 160 of the CJC/1917). 

The norms recalled here, therefore, take in a much greater scope of 
application than the elections for provision of office. They indicate , 
among other things, how the convocation of collegial entities must pro
ceed (cf. c. 127 § 1), how votes must be cast, how to proceed to the scru
tiny of the votes, the requisites for the validity of the votes, etc . In 
summary, the norms that we examine here confer a general scope that 
contains all the collegial acts which should be followed for voting ( cf. 
c. 1 19; this can be deducted also from other canons of the Code, for exam
ple in cc. 158 § 2, 424; etc.). 

The lengths to which collegiality has been tested in modern times, as 
a general organizational principle that implies a determined manner of 
proceeding in decision making, is evident in all types of societies. 3 In the 
Church this principle has had power since antiquity ( consider, for exam
ple, the apostolic college). However, new studies of episcopal collegiality 
have been done, influenced by Vatican Council II and the major presence 
of collegial entities in the ecclesiastical organization indicated in the CIC. 
These studies undoubtedly make of these canons (164-179), in relation to 
those dedicated to collegial acts ( cf. c. 1 19), a field of special relevance at 
the time of the studies of the activity of the ecclesiastical administration. 4 

We have spoken purposely of the principle of collegiality (a principle 
of the actions of collective structures) and not of the traditional figure of 
the college since, to apply the elements of the organizational figure of col
legiality to the Church, we cannot forget the peculiarities of the canonical 
system. Thus Vatican Council II expressly took notice of the episcopal col
lege. Specifically it indicated that the term college, referring to the College 
of Bishops, could not be understood in the strict juridical sense, as a 
group of equals, but more as a permanent group whose structure and au
thority should be inferred from the revelation (cf. pen, 1). 

This broad use of the concept of college, proper to the canonical sys
tem, has determined that the legislator, in order to avoid uncertainties, uti
lizes several times throughout the article regarding election the term 

2. Cf. Supplemento to L'Osservatore Romano, June 10, 1993, p. 2. 
3. Cf. S. VALENTINI, La collegialita nella teoria dell'organizzazione (Milan 1980). 
4. Cf. D. GARCIA HERVAS, Regimen juridico de la colegialidad en el C6digo de Derecho 

can6nico (Santiago de Compostela 1990). 
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"group" immediately after mentioning a college (collegium vel coetus: cf. 
cc. 165, 1 66, 169, 173, etc.) .  He does not use the term separately in any 
case. Again, we connect the applicability of this legislation to all collegial 
actions in the broad sense, and not only to that of a college in the strict ju
ridical sense. 

Therefore, the norm of the Code relative to collegial action should be 
confronted keeping in mind the advice of the Code Commission: as in 
c. 1 19, which refers expressly to collegial acts, and many others through
out the CIC. Among these we find c. 127 § 1, or those of the article regard
ing election, that we discuss now. That is, the fact that a determined entity 
is called a "college" does not necessarily signify that in its action it is gov
erned by the principle of collegiality in the strict sense. 5 

Having said this, it can be noted how collegiality, among many other 
aspects, can much more easily make up for the lacunae of knowledge that 
can be found in individual persons. It also offers a greater guarantee of im
partiality in action and assembles the distinct interests of those united to 
make the decision, thus facilitating the unity of action. 6 Certainly, this also 
presents disadvantages with respect to individual or personal action. The 
proceeding is slower and runs the risk of diluting in some form the respon
sibility among the members of the college. Nonetheless, it is a much used 
technique, above all when making very important decisions, which in ad
dition are applied to many branches of the law: constitutional, procedural, 
administrative, etc. 7 Thus, one should keep in mind that collegiality is only 
a form of action. It deals with the manner of arriving at decisions of gov
ernment, but not with the type of decision being made: regulatory, consul
tative, jurisdictional, administrative, etc.8 

3. A specific case which fits within the normative framework de
scribed up to this point, although at a later time than the promulgation of 
the Code, is the election of the Roman Pontiff, whose particular law (Uni
versi Dominici gregis) reflects what the Code establishes in general 
(cf. c. 332 § 1) .  Certainly, in reference to a specific case, the legislation is 
much more detailed than that offered in the CIC, but is suitable for it. Thus 
this norm, although not expressly called for in the CIC (as it was in the 
CIC/1917: cf. c. 160), continues to have power and offers useful indications 
when studying the collegial norm of election. Logically, in each specific 
case of canonical election it is necessary to examine, in addition to the 
norm of the Code, the particular, regulatory, or statutory legislation, or the 
applicable customary norms. 

5. Cf. ibid. 
6. Cf. L. GALATERIA-M. STIPO, Manuale di diritto amministrativo, I (Turin 1989), p. 195. 
7. Cf. ibid., p. 193ff. 
8. Cf. F. GONZALEZ NAVARRO, Derecho administrativo espaiiol, I (Pamplona 1987), p. 652-

653. 
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4. As a system of provision of offices, the election is defined as the in
dication of the candidate or the provision strictly speaking of the vacant of
fice ,  through suffrage carried out by a college or group of persons 
possessing such a right. It should be confirmed by the superior or com
pleted by the acceptance of the elected party. 9 The election can be, then, of 
two types. The first is collative, if in itself it confers the office with the ac
ceptance of the elected party ( cf. c. 178). The second is non-collative, if it 
must be confirmed by the authority and does not grant the office in itself 
but only an ius ad rem. In reality, we can speak of other types of election. 
These include one that requires an act of postulation to the competent au
thority ( cf. c. 180), one that is made by compromise ( cf. cc. 17 4-175), 10 etc. 

The collative election is different from presentation or the indication 
of candidates who should be considered for free conferral, precisely in 
that it is the election itself that confers the office. In the other systems, the 
provision corresponds to the authority (by free conferral, by institution, 
by confirmation . . .  ); here, it corresponds to the electoral college. 

The non-collative election, although it requires confirmation by the 
competent authority, is also different from presentation and indication of 
candidates in the system of free conferral, in that it confers a true right to 
the office (an ius ad rem, according to the words of c .  178). This right to 
the office does not always exist in presentation, although there is always 
the obligation of institution by the authority. 11 It exists much less in free 
conferral. 

9. Cf. F. X. WERNZ-P. VIDAL, Jus canonicum, II, 3rcl ed. (Rome 1943), p. 308; M. CONTE A 
CORONATA, Jnstitutiones iuris canonici, I (Taurine 1928), p. 247; A. VERMEERSCH-J. CREUSEN, 
Epitome iuris canonici, I (Malines-Rome 1935), p. 240-241; F. MAROTO, Instituciones de 
Derecho can6nico, II (Madrid 1919), p. 333-335. 

10. Cf., e.g., F. X. WERNZ-P. VIDAL, Jus canonicum, cit., p. 307-310; A. VERMEERSCH-J. 
CREUSEN, Epitome . . .  , cit., p. 241; etc. 

11 .  Cf. F. MAROTO, Instituciones . . .  , cit., p. 338; F. X. WERNZ-P. VIDAL, Ius canonicum, cit., 
p. 308-309. 
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Nisi aliud iure aut legitimis collegii vel coetus statutis 
cautum sit, si cui collegio aut coetui personarum sit ius 
eligendi ad officium, electio ne differatur ultra trimestre 
utile computandum ab habita notitia vacationis officii; 
quo termino inutiliter elapso, auctoritas ecclesiastica, 
cui ius confirmandae electionis vel ius providendi succes
sive competit, officio vacanti libere provideat. 

Unless it is otherwise provided in the law or in the statutes of the college 
or group, if a college or a group of persons enjoys the right to elect to an 
office, the election is not to be deferred beyond three canonical months, 
to be reckoned from the receipt of notification of the vacancy of the of
fice. If the election does not take place within that time, the ecclesiastical 
authority who has the right of confirming the election or the right to make 
provision otherwise, is freely to provide for the vacant office. 

SOURCES: c. 161 

CROSS REFERENCES: cc. 153 § 2, 158 § 1, 184 § 3, 201-203 

C OMMENTARY ------

Jesus Miiiambres 

With the goal of not leaving the office vacant for an indeterminate or 
excessive time, the legislator has indicated in this canon a time limit for 
exercising the right-obligation of election: three months from the time no
tice of the vacancy of office is received. This deals with a norm parallel to 
that established for the case of presentation ( cf. c. 158 § 1). It also recalls 
the criteria established in general by c. 57 § 1 for the issuance of adminis
trative acts in the case of petition. In many cases, nonetheless, "the law or 
the statutes of the college or group" can indicate a different time limit. 
Thus, for example, in the CIC itself, the college of consultants should 
carry out the election of the diocesan administrator within a period of 
eight days (cf. c. 421 § 1). 

If the period established passes and the college has not proceeded to 
the election, the office is conferred by the supplementary system of free 
conferral (cf. c. 157. See commentary on c. 162). This substitution will cor
respond to the authority responsible for the confirmation, if the election is 
not collative. Otherwise, if the election is collative, the provision by free 
conferral should be carried out by the authority to whom the provision of 
office corresponds (cf. cc. 148, 178-179), which is not the hierarchical su-
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perior in all cases. For example, c. 421 § 2 indicates that when the dioce
san administrator is not elected by a college of consultors within the 
designated time, the provision will be carried out by the metropolitan or 
the oldest suffragan bishop. This, certainly, is not the hierarchical superior 
of the college of consultants of another diocese. 

The period of three months indicated here in which the college 
should proceed to election implies that the college has been convoked 
within a sufficient period of time, although the legislator has not expressly 
indicated the term for the convocation. It has been established, however, 
in a specific case of canonical election: that of the Roman Pontiff. Uni
versi Dominici gregis, 38, determined that, for the convocation of the 
conclave, fifteen days, or at most twenty, must be allowed to pass from the 
time of death of the previous Pontiff. In collative elections the possibility 
that the elected person will not accept should be kept in mind ( cf. c. 177). 
In such a case, the college should be convoked again in a period of one 
month. 

The time period begins to run ab habita notitia vacationis officii on 
the part of the electoral body. Thus, the authority that knows of the va
cancy should communicate it to the electoral body in a form susceptible 
to proof and as soon as possible (cf. c. 184 § 3. See commentary on 
c. 158).1 In any case, it does not appear that it is always necessary to make 
the convocation after the vacancy is produced. Canon 153 § 2 permits 
even the provision, a fortiori the convocation of the college, of offices 
conferred for the determined time within six months prior to the expira
tion of the period in which it should have been conferred. Previously, the 
CJC/1917, in c. 162 § 5, prohibited a convocation made before the vacancy 
only for lifelong offices. For those that had a fixed term, it was permitted 
to convoke the college before the expiration of the term in order to speed 
up the proceeding. Although the current norm does not expressly consider 
such a possibility, a norm similar to that established in the CIC on this 
point can be inferred from the general regulation of c. 153, placed be
tween the norms that establish the common regimen of provision for ec
clesiastical offices. 

The canon makes express mention of the statutory law of the elec
toral college. If this indicates a longer period for the proceeding of the elec
tion, such prescription should be respected. If, on the other hand, the 
statutory norm indicates a shorter period, it does not appear that the au
thority can proceed by free conferral before the three months indicated by 
this canon, except where the statutes expressly foresee this act. In such a 
case, the college could proceed to the election outside of the period in
dicated by the statutes but within the three months established by this 

1. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum, II, 3rd ed. (Rome 1943), p. 315. 
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canon, without prejudice of a possible objection of the election by an in
fraction of the statutory norm. 

The doctrine prior to the codification of 1917 indicated the possibil
ity of rescission of an election carried out within the established time pe
riod, but during nocturnal hours, although this circumstance did not 
create anything ipso iure. For the circumstance of nighttime meetings, 
the election raised suspicion of fraudulence and could be annulled. The 
norm of the Code does not establish anything in relation to the hour the 
election takes place, although, save in the case of urgency, all suspicion of 
fraudulent action in this sense should be avoided.2 

2. Cf. ibid., p. 316. 
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Tit. IX. Ch. I. Art. 3. Election c. 166 

§ 1. Collegii aut coetus praeses convocet omnes ad colle
gium aut ad coetum pertinentes; convocatio autem, 
quando personalis esse debet, valet,  si fiat in loco 
domicilii vel quasi-domicilii aut in loco commoratio
nis. 

§ 2. Si quis ex vocandis neglectus et ideo absens fuerit, 
electio valet;  attamen ad eiusdem instantiam, pro
bata quidem praeteritione et absentia, electio, etiam 
si confirmata fuerit , a competenti auctoritate res
cindi debet, dummodo iuridice constet recursum sal
tem intra triduum ab habita notitia electionis fuisse 
transmissum. 

§ 3.  Quod si plures quam tertia pars electorum neglecti 
fuerint, electio est ipso iure nulla, nisi omnes ne
glecti reapse interfuerint. 

§ 1 .  The one who presides over the college or group is to summon all 
those who belong to the college or group. When it has to be personal, 
the summons is valid if it is made in the place of domicile or quasi
domicile or in the place of residence. 

§ 2. If someone who should have been summoned was overlooked and 
was therefore absent, the election is valid. However, if that person in
sists and gives proof of being overlooked and of absence, the elec
tion,  even if confirmed, must be rescinded by the competent 
authority, provided it is juridically established that the recourse was 
submitted within no more than three days of having received notifica
tion of the election. 

§ 3. If more than one third of the voters were overlooked, the election is 
invalid by virtue of the law itself, unless all those overlooked were in 
fact present. 

SOURCES: § 1: c. 162 § 1; SCR Resp. I, 2 iul. 1921 (AAS 13 [ 1921 ]  481-
482) 
§ 2: C. 162 § 2 
§ 3: C. 162 §§ 3 et 4 

CROSS REFERENCES: cc. 100-106, 1 19, 1 °, 127 § 1 

967 



c. 166 Bk. I .  General Norms MIN AMBRES 

COMMENTARY ------

Jesus Miiiambres 

This norm deals with the regulations of those convoked to a college 
named to carry out an election. In reality what is indicated here serves for 
all classes of summons of a college that must make any type of decision 
( cf. c. 127 § 1) ,  except when the contrary is indicated by a statutory or par
ticular norm presented legitimately (see commentary on c. 164). 

1. It is characteristic of the juridical working of the college that deci
sions must be made by a majority. Thus, the doctrine customarily refers to 
two types of quorum. That is, it refers to two computable elements in the 
formation of the act: the designated structural quorum, relative to the 
composition of the collegial group; and the functional quorum, required to 
make a concrete decision on the part of the college (see commentary on 
167 and 173). 1 

2 .  In order to guarantee the formation of the necessary structural 
quorum and to avoid injuring the rights of the members of the college, 
regulation of the performance of the college customarily deals first-as 
does the canon we discuss here-with the summoning of the college itself. 
Summoning is understood as the call or invitation made to those who 
should come together for the formation of the collegial will to be present 
at the place of the meeting. 2 In the canonical order this function is the re
sponsibility of the president of the electoral group, who is responsible to 
summon all those who possess the right of suffrage. 

The summoning of all those with the right and obligation to contrib
ute to the formation of the will of the college will be made based on the es
tablished norms governing the college in question. These are normally the 
statutes. The communication of this will be completed through the publi
cation of the summons in an official bulletin of the college or corporation, 
through notice in a determined publication, etc. The summons and the 
communication, as noted, are in reality distinct acts,3 although the legisla
tor uses here the broad concept of summoning that embraces both. If the 
law itself requires that the summons be made personally, it is necessary to 
remember what is indicated in the last phrase of § 1: the personal commu
nication must be made in the place of domicile, quasi-domicile, or resi
dence ( cf. cc. 100-106) of those who must be summoned. 

1. Cf. L. GALATERlA-M. STIP0, Manuale di diritto amministrativo, I (1\uin 1989), p. 195-197; 
VERBARI, "Organi collegiali," in Enciclopedia del Diritto, XXXI (Milan 1981), p. 66; S. VALENTINI, 
La collegialita nella teoria dell 'organizzazione (Milan 1980). 

2. Cf., among others, F. MAR0T0, Instituciones de derecho can6nico, II (Madrid 1919), 
p. 349; s. VALENTINI, La collegialita . . . , cit., p. 245. 

3. Cf. L. GALATERIA-M. STIP0, Manuale ... , cit., p. 200. 
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The convocation is, then, the first procedural act of the college, in 
that it sets the college in motion. It is also an internal act of the college, 
belonging to the president. The CIC does not foresee the so-called hetero
convocation, 4 which can belong to an authority outside of the college. 
This includes the college convened to confirm the non-collegial election, 
or that corresponding to free conferral in the case of deferral of the right 
of election ( cf. c. 165). Convocation of this type may be required, nonethe
less, by the statutory or regulatory legislation applicable to the concrete 
election. 

3. Paragraph 2 of the canon establishes a hypothesis that the election 
may be annulled in the case where one of those with the right of suffrage 
has not been duly summoned for the act of the election. In this case, the 
election carried out by the remainder of the college is, in principle, valid, 
but may be annulled even after it has been confirmed by the competent 
authority (in the elections where this is required, or non-collegial elec
tions) .  This can be done if it is proven that recourse has been taken 
against it within three days of receipt of notice of the election. If all of 
these conditions are present and a moral certainty can be reached that the 
person requesting recourse acted in the time limit of three days following 
notice of the election, the competent authority should annul the election. 
In all other cases, the election remains valid. 

4. A different hypothesis is established in § 3 of the canon. This sec
tion deals with a true cause of nullity that absolutely invalidates the elec
tion. The assumption of such nullity occurs when at least one third plus 
one of those that should be summoned are not. Nevertheless, based on the 
general canonical principle of the validity of acts, the legislator has estab
lished that if, although they were not summoned, all those with the right of 
suffrage are in fact present at the election, the collegial act will not be nul
lified. 

5. In addition to what is expressly established in this canon, in order 
for a college to proceed to election, at least half plus one of all members 
with the right of suffrage must be present at the time of the vote 
( cf. c. 1 19, 1 °; see commentary on c. 167). 

On the other hand, at the time the convocation occurs, the agenda 
for the meeting should also be established so that, in communicating this 
to the members of the college, each may begin to work over the materials 
which will be treated. Normally, the statutes will establish the manner of 
elaborating and communicating the agenda for each meeting. 5 

6. The mention of the president and of the members that the legisla
tor introduces in this canon permits the discovery of a certain internal 
structure in those groups that act collegially. This is because, effectively, 

4. Cf. F. GONZALEZ NAVARRO, Derecho administrativo espaiiol, I (Pamplona 1987), 
pp. 656-657. 

5. Cf. s. VALENTINI, La collegialita . . .  , cit., pp. 250-254. 
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all collegial groups have qualified members and other members ( called, 
sometimes, voice members, non-qualified members, etc.).6 Among the 
first, we find the president (sometimes designated by different names: di
rector, coordinator, etc.). The president directs the sessions, coordinates 
the discussion, grants or withdraws the right to speak, convokes a meet
ing, signs the acts ( cf. c. 173), proclaims the elected ( cf. c. 176), receives 
the person's acceptance ( cf. c. 177), processes, where applicable, the pos
tulation to the competent authority ( cf. c. 182), etc. 

The president may be designated through the same law that creates 
the collegial group (president by law), by the authority that should consti
tute the college, or by election an1ong the members of the college itself. It 
is typical of collegial proceedings for the president to occupy a position of 
primacy (primus inter pares) and not of hierarchy with respect to the 
members of the college. 7 

In the Church, on the other hand, by the foundational will of Christ, 
the episcopal college does not follow this principle. It is presided over by 
the Pope who, on one hand, is a member of the college itself, but on the 
other hand occupies a position of hierarchy with respect to the other 
members (cf. cc. 330, 331, 336). By ecclesiastical determination, some 
other collegial groups follow this principle. For example, the presbyteral 
council ( cf. cc. 495ff) should always be presided over by the bishop 
( cf. c. 500), that is, by someone who is found to be in a position of hierar
chy with respect to the other members of the collegial entity. 8 

Nonetheless, the principle of primacy without hierarchical depen
dence does apply in the case of the college of cardinals; in fact, c. 352 § 1 
defines the dean of the college as primus inter pares. There may also be 
cases in which the person who presides over collegial sessions does not in 
fact pertain to the college (e.g. ,  the Cardinal protector of a religious insti
tute). 9 Keep in mind that this deals with-or can deal with-two distinct 
types of presidency: the presidency of a college (to which this canon re
fers) and the presidency of the sessions, which may be honorary. 

7. Another qualified member of the college is the secretary (cf., e.g., 
UDG 46), although in theory this may also be someone outside of the col
lege itself.10 Normally, it is the secretary's responsibility to assist the pres
ident, record the acts of the session, deal with the material aspects, etc. In 
this article of the CIC dedicated to election, it is possible to see this figure 
in the role of the actuary ( cf. c. 173). 

6. Cf. F. GONZAf,EZ NAVARRO, Derecho administrativo . . .  , cit., pp. 654-655. 
7. Cf. L. GALATERIA-M. STIPO, Manuale . . .  , cit., p. 198. 
8. Cf. D. GARCIA HERvAs, Regimen juridico de la colegialidad en el C6digo de derecho 

can6nico (Santiago de Compostela 1990). 
9. Cf. R. NAZ, "Election," in Dictionnaire de droit canonique V (Paris 1953), col. 243. 

10. Cf. L. GALATERIA-M. STIPO, Manuale . . .  , cit., p. 199; F. GONZAr.EZ NAVARRO, Derecho 
administrativo . . .  , cit., p. 655. 
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Tit. IX. Ch. I. Art. 3. Election c. 167 

§ 1. Convocatione legitima facta, suffragium ferendi ius 
habent praesentes die et loco in eadem convocatione 
determinatis, exclusa, nisi aliud statutis legitime ca
veatur, facultate ferendi su:ffragia sive per epistolam 
sive per procuratorem. 

§ 2.  Si quis ex electoribus praesens in ea domo sit, in qua 
fit electio, sed electioni ob infirmam valetudinem in
teresse nequeat , su:ffragium eius scriptum a scruta
toribus exquiratur. 

§ 1 .  When the summons has been lawfully made, those who are present 
on the day and in the place specified in the summons have the right to 
vote. Unless it is otherwise lawfully provided in the statutes, votes 
cast by letter or by proxy cannot be admitted. 

§ 2. If an elector is present in the building in which the election is being 
held, but because of infirmity is unable to be present at the election, a 
written vote is to be sought from that person by the scrutineers. 

SOURCES: § 1: c. 163 
§ 2: C. 168 

CROSS REFERENCES: cc. 119, 517 § 1 

COMMENTARY ------

Jesus Miiiambres 

1 .  With this canon, the CIC leaves the theme of the right of suffrage 
or the right to participate in an election and moves on to discuss the con
crete right to vote in the elective framework constituted once the college 
has met. All that will be established here, except legitimate prescription 
contrary to the statutory rule, is applicable to any vote held within the ca
nonical order. However, this does not deal with an election for the provi
sion of offices. 

2. Paragraph 1 applies what is established in c. 1 19, 1 ° for collegial 
acts in general to the concrete case of the canonical election. Reference is 
made to what the doctrine has called a structural quorum, relative to the 
composition of a collegial meeting. That is, the term refers to the number 
of components of the collegial body that should convene in order that this 
body or college be understood as constituted. In contrast is the functional 
quorum, which would be necessary for the validity of the decisions, that 
is, the number of members of the college who should exercise the right to 

971 



c. 167 Bk. I .  General Norms MIN AMBRES 

vote in order to validly adopt a decision, realize an act, etc. (see commen
tary on c. 166).1 

The structural quorum can be whole, if the presence of all members 
of the college is required, or partial, which in its turn may be an absolute 
majority (half plus one of the members) or special (two thirds of the 
members, three quarters, etc.), joint (when the presence of exactly half of 
the members is sufficient) or minority (if the number required to be 
present is less than half of the components of the college). 2 

In the Code, the structural quorum required in order for the college 
to act is the absolute majority, that is, at least half plus one of the mem
bers who should have been convoked. This diverges from c. 119, 1 ° and 2°. 
Already in the first sessions of the revision of the Code the following had 
been affirmed: "Pro omnibus vero negotiis, requiritur ut praesens sit maior 
pars eorum qui convocari debent."3 This is one of the innovations of the 
CIC relative to the formation of the collegial acts. The CJC/1917 did not 
take the structural quorum into consideration, in that it made legitimate 
the convocation of the college, where the decision was made by those 
who were in fact present at the place and time indicated. This was the 
case even if the numbers present were very few with respect to the whole 
group, or only one (cf. c. 163 CJC/1917).4 

However, the whole quorum is always required when the decision af
fects each and every member of the college (cf. c. 119, 3°). This appears to 
be the case, for example, in parishes entrusted jointly to various priests 
(cf. c. 517 § 1), or in the retraction of a presentation already processed 
(see commentary on c. 160), etc. 

3. With the electoral college composed of these requirements, the 
legislator concretely establishes the general principle-already foreseen 
in c. 163 of the CJC/1917-that the vote should be cast only by those 
present: that is, only those present at the location of the vote at the mo
ment in which it is taken. This deals with a principle of universal law that, 
therefore, can have licit exceptions in particular law, statutory or regula
tory, applicable to a concrete case. This same canon expressly states this. 

The place and time of which we speak here will be indicated in the 
act of convocation of the meeting of the college, or by legitimate custom, 
or by statutes. In reference to the location of convocation of the general 
chapter of a religious diocesan congregation extended over various dio
ceses, the Sacred Congregation for Religious declared in 1921 that this 
does not correspond to the ordinary of the place. Instead, it falls to the 

1. Cf. L. GALATERIA-M. STIPO, Manuale di diritto amministrativo, I (Turin 1989), p. 202; 
S. VALENTINI, La collegialita nella teoria dell 'organizzazione (Milan 1980), pp. 255ff. 

2. Cf. ibid. 
3. Comm. 6 (1974), pp. 99-100. 
4. Cf. J. CANOSA, "La maggioranza richiesta nella elezione canonica," in Ius Ecclesiae 3 

(1991), p. 370. 

972 



MINAMBRES Tit. IX. Ch. I. Art. 3. Election c. 167 

constitutions or to the superior general to determine in which house the 
convocation will be carried out. 5 

4. The exception established in § 2, which will be applicable to all 
votes where the statutes do not expressly state otherwise, is contrary to 
the general rule indicated previously. This deals with a traditional pre
scription-taken literally from c. 168 of the CJC/1917-which was also 
conserved in the revision of 1983. It probably comes from a possible hy
pothesis overall in cases of religious, but it is also applicable in other elec
tions for those where the electors are enclosed in a determined location 
(this occurred, e.g., with the conclave charged with selecting the Supreme 
Pontiff}. 

5. The legislator has expressly excluded, as a general rule, the possi
bility of voting by letter or by proxy, even in the case of an ill person with 
the right to vote. This is done in a manner of requiring that the electors be 
personally present in the place of suffrage. 6 Nonetheless, it considers the 
possibility that the normative statutes can legitimately contradict this pre
scription (§ 1, in fine). In such a case, the statutes should establish a sys
tem of voting by letter or by proxy that guarantees the qualities of the vote 
required by c. 172, over all that the vote be free and secret. And where ap
plicable, at the time of computation of the quorum, the absent members 
should be counted who in fact have a right to participate in the formation 
of the collegial act. 

5. Cf. AAS 13 (1921), p. 481. 
6. Cf. Comm. 22 (1990), p. 142. 
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168 Etsi quis plures ob titulos ius habeat ferendi nomine pro
prio suffragii, non potest nisi unicum suffragium ferre. 

Even if someone has a right to vote in his or her own name by reason of a 
number of titles, that person may cast only one vote. 

SOURCES: c. 164 

CROSS REFERENCES: 

C OMME NTARY ------

Jesus Miiiambres 

It is possible that one person may possess various titles that give him 
a right to participate in the vote. The legislator does not give value to these 
various titles at the time the vote is taken. 

The justification for this precept is found in the so-called personality 
of the right of suffrage. 1 That is, the canonical rule values the classic prin
ciple of suffrage, one person, one vote. 2 

The different titles to which the legislator refers are always attrib
uted to the same physical person and in proper name. This hypothesis is 
shown, for example, in the bishops' conference, when the same person 
holds the office of diocesan bishop of a territory and that of apostolic ad
ministrator of another, within the territory of the conference. Neverthe
less, as the bishops' conference is a meeting of bishops (cf. c. 447), and 
not of entities-of territories-only one vote falls to each person. This is 
consistent with what is indicated in the canon we discuss here, and by rea
son of the nature of the electoral body itself. The prohibition can in fact be 
applied, nonetheless, in its characteristic sense to the election of the mem
bers of the presbyteral college. This would be the case if a priest, who is a 
member of a society of apostolic life residing in the diocese and having 
some duty there, would be incardinated in the same dioceses ( cf. c. 498 
§ 1, 1 ° and 2°): he would only have the right to one vote. 

If the statutes, or the particular or regulatory law, foresee the possi
bility of voting by delegates (cf. c. 167 § 1), and a person with the right to 

1. Cf. A. ALONSO LOBO, ad loc., in Comentarios al C6digo de Derecho can6nico, I (Madrid 
1963), p. 471. 

2. Regarding the taking of the majority decision, with express reference to the canonical 
system, cf. E. RUFFINI, fl principio maggioritario. Profilo storico, 2nd ed. (Milan 1987), 
especially pp. 22-34. 
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vote is named delegate of one or several other distinct voters, he or she 
would be able to vote for each person represented, as well as himself or 
herself. The hypothesis is not addressed in the canon we discuss here, 
since the vote by delegation is not taken in the name of the voter, but the 
person delegating the vote. 

The delegated vote may be given, for example, in elections carried 
out in a religious institute in accordance with its constitutions ( cf. c. 625), 
in associations of the faithful following their statutes, etc. It is expressly 
excluded, on the other hand, in elections destined to provide other offices, 
as for example in the election of the Roman Pontiff, which should be car
ried out exclusively by the cardinals present in the conclave ( cf. UDG, 40). 

The prescription of this canon has been taken literally from c. 164 of 
the CJC/1917.3 

The individual vote dealt with here is, in fact, the only relevant jurid
ical act of each of the members of a college in the proceeding that brings 
about the formulation of the collegial act. In other words, the opinion of 
each of the colleagues is only legally relevant in that it is manifested in a 
vote. The individual interventions throughout the collegial proceedings 
are many and of diverse types (relations, observations, reflections . . .  ) ;  
psychologically, each member of the college forms a decision personally, 
but inasmuch as the act is collegial, the individual process of the forma
tion of the will of each member is indifferent until it is manifested in the 
vote. 4 Hence, in the collegial legislation, the defects that are indicated af
fect either the election as a whole ( cf. c. 170), or the vote in particular, as a 
single legally relevant expression of the individual contribution to the for
mation of the collegial will ( cf. c. 172). 

3. In Spain, nonetheless, by virtue of article 10 of the Concordat of 1954, the Agreement 
between the Holy See and the Spanish State of July 16, 1946, whose article 7 § 2 established 
that "when the election of a candidate to a benefice took place with pre-existing opposition 
on the part of the Ordinary and the cathedral chapter, the Prelate, in that case, would have 
the right to three, four, or five votes, according to whether the number of capitulars was 
sixteen or less, twenty, or more than twenty" (Cited in A. ALONSO LOBO, ad loc. , in 
Comentarios . . .  , cit. , p. 472) had been in effect until 1979. Although strictly it cannot be said 
that this legislative agreement contradicted the general canonical rule, since it did not deal 
with several votes plures ob titulos, but various votes by a single title. (Cf. M. CONTE A 
CORONATA, Ins titutiones iuris canonici, I (Taurine 1928), p. 256-257, with notes 6 and 1, 
respectively) 

4. Cf. S. VALENTINI, La collegialita nella teoria dell'organizzazione (Milan 1980), p. 276. 
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169 Ut valida sit electio, nemo ad suffragium admitti potest, 
qui ad collegium vel coetum non pertineat. 

In order that an election be valid, no one may be allowed to vote who does 
not belong to the college or group. 

SOURCES: c. 165 

CROSS REFERENCES: c. 625 § 2 

C OMME NTARY ------

Jesus Miiiambres 

This canon and the next establish requisites for the validity of the 
voting as a whole; cc. 1 71 through 173, on the other hand, refer to the va
lidity of each vote in particular. 

Among the different phases that carry out the formulation of the col
legial will, the act of voting certainly assumes a special relevance. With it, 
the college determines the election in favor of one or another person, or, 
in some cases, in favor of one or another proposal, etc. The forms of carry
ing out the voting are diverse. The principal classifications distinguish be
tween public and secret votes, based on whether or not the vote is carried 
out in a manner whereby each vote is !mown by all . In the canonical order, 
elections should be made by secret vote (cf. c . 1 72 § 1 ,  2°) . The secret 
vote, in its turn, can be carried out through the allocation of ballot papers, 
of balls, or through electronic systems. The canonical legislator appears to 
prefer the system of ballots ( cf. c. 173 § 2). 

As has been indicated in c. 165 of the CJC/1917, no one may be ad
mitted to vote that is not a member of the electoral body. This does not 
mean that they may not be present in the place where the vote takes place, 
or assist in its development, but simply that they may not participate in 
the vote itself. 1 Only in this way is the presence of the diocesan bishop jus
tified in the election of the superior of an autonomous monastery, as pre
scribed in c. 625 § 2. The bishop will normally be outside of the electoral 
body and so may not participate in the voting . Nonetheless, he should be 
present at the election. 

There may also be cases where, for specific elections, either by priv
ilege or by legitimately prescribed custom, persons may be admitted who 
habitually-for the formation of other types of acts-do not participate in 

1 .  Cf. M. CONTE A CORONATA, Institutiones Juris canonici, I (Taurine 1928), p.  257. 
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the sessions of the group dealing with those acts. Notwithstanding, such 
persons should be convoked (cf. c. 166) when the group must proceed in 
an election in which such persons enjoy the right of suffrage, 2 since they 
pertain to the "electoral body." 

In the law prior to the codification of 1917, participation in the elec
tion of a cleric outside of the electoral body was permitted if the voters 
unanimously agreed.3 The legislation of the code, on the other hand, ex
plicitly prohibited this possibility. 

The possible presence of outside persons is especially regulated in 
the conclave meeting to elect the Roman Pontiff. The apostolic constitu
tion Romano Pontifici eligendo expressly anticipated the presence of 
some religious priests who are able to hear confessions in the principal 
languages, two doctors, one or two nurses, the architect of the conclave 
and two experts, and some assistants and officials ( cf. UDG, 42). 

Admitting to the vote a person outside of the electoral body is sanc
tioned with the absolute nullity of the election. This canon does not deal, 
as does c. 166 § 2, with the annullable aspect of a defective election; in this 
case the election is invalid and cannot provide any legal effect. Such abso
lute nullity would not be given, according to some authors, 4 if a person 
was admitted to vote who did not enjoy the right of suffrage for the con
crete election but did form part of the college or group. In this case, which 
is dealt with in the hypothesis of c. 171  § 1 ,  2°, the election would not be 
invalid, but only revocable ( cf. c. 171 § 2). 

2. Cf. F. X. WERNZ-P. VIDAL, Jus canonicum, II, 3rd ed. (Rome 1943), pp. 312-313, with 
note 12. 

3. Cf. F. MAROTO, Instituciones de Derecho can6nico, II (Madrid 1919), p. 356, note 2. 
4. Cf. M. CONTE A CORONATA, Institutiones . . .  , cit., p. 257. 
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170 Electio, cuius libertas quoquo modo reapse impedita fue
rit, ipso iure invalida est. 

If the freedom of an election has in any way been in fact impeded, the 
election is invalid by virtue of the law itself. 

SOURCES: c. 166 

CROSS REFERENCES: cc. 149, 1375 

C OMME NTARY ------

Jesus Miiiambres 

In order for an election to be valid, the voting, in general, must be 
free. Canon 172 § 1, 1 ° indicates some of the reasons that can invalidate a 
vote for lack of freedom. Analogously, these can be accurately applied 
also to the validity of the voting in general. 

Certainly it will be very difficult to prove lack of freedom in the vot
ing in general, except in notorious cases. It appears easier to prove lack of 
freedom in the concrete vote or of some or many of them, based on what 
is anticipated by c. 1 72. Perhaps through proving lack of freedom of a cer
tain number of individual votes, one can arrive at a moral certainty of the 
lack of freedom in the voting in general. 

In the doctrine prior to the CIC, some authors had isolated up to ten 
hypotheses of possible interventions that could hinder the freedom of the 
election. These included the physical introduction of votes into the ballot 
box by persons outside of the electoral body; the requirement for the per
mission of the civil authority in order to proceed with the election; force 
exercised over the voters that they vote for a particular person; bribery of 
voters; the requirement of approval of the election by a non-ecclesiastical 
authority; pretense by persons outside of the electoral body in exercising 
some task-president, scrutineer, etc .-in the voting; the imposition of 
rules about voting by a person who does not have the right to impose 
them; threats; and any other act capable of effectively limiting the free
dom of the election. 1 It is evident that these hypotheses are sufficiently 
heterogeneous that they should be evaluated on a case by case basis. 

On the other hand, the legislator has established that persons who 
impede the freedom of an election may be justly punished (cf. c. 1375). 

1 .  Cf. F. MAROTO, Instituciones de Derecho can6nico, II (Madrid 1919), p.  408. 
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The canon under discussion stems from c. 166 of the CJC/1917, cer
tainly improving upon it. The former canon considered that a lack of free
d om in voting-called canonical freedom-always derived from the 
intervention of laity (sese immiscuerint). Today, with better criteria, the 
cause of a lack of freedom in voting may originate from any person, 
whether or not he or she is a member of the people of God. 

Nonetheless, the doctrine does not customarily specify the concept 
of lay in reference to the civil authority, or lay powers, in contrast to sa
cred powers.2 Thus, the content of this canon would refer more to the 
freedom of the Church in the provision of ecclesiastical offices, than to 
the concrete freedom of an election in the canonical system. 

In addition to admitting persons outside of the college to vote 
(cf. c. 169) or of the completion of voting without freedom, an election 
made with simony is also invalid by virtue of the law itself (ipso iure) 
( cf. C. 149 § 3). 

2. Cf., among others, B. OJE'ITI, Commentarium in Codicem Juris canonici, Liber II 
(Rome 1931), p. 64; M. CONTE A CORONATA, Institutiones Juris canonici, I (Taurine 1928), 
p.  258; F. MAROTO, Instituciones . . .  , cit., p. 407. 
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§ 1.  Inhabiles sunt ad suffragium ferendum: 
1 ° incapax actus humani; 
2° carens voce activa; 

MIN AMBRES 

3° poena excommunicationis innodatus sive per sen
tentiam iudicialem sive per decretum quo poena 
irrogatur vel declaratur; 

4° qui ab Ecclesiae communione notorie defecit. 
§ 2 .  Si quis ex praedictis admittatur, eius suffragium est 

nullum, sed electio valet, nisi constet , eo dempto, 
electum non rettulisse requisitum suffragiorum nu
merum. 

§ 1. The following are legally incapable of casting a vote: 
1 ° one incapable of a human act; 
2° one lacking active voice; 
3° one who is excommunicated, whether by judgment of a court or 

by a decree whereby this penalty is imposed or declared; 
4° one who notoriously defected from communion with the Church. 

§ 2. If any of the above persons is admitted, the vote cast is invalid. The 
election, however, is valid, unless it is established that, without this 
vote, the person elected would not have gained the requisite number 
of votes. 

SOURCES: § 1: c. 167 § 1, 1 ° et 3°-5° 

§ 2: C .  167 § 2 

CROSS REFERENCES: cc. 10, 18, 1 19, 1 ° 

COMMENTARY ------

Jesus Minambres 

1 .  The legislator establishes a series of criteria that determine inca
pacity to vote, and, therefore, the invalidity of the vote if a vote is cast. It 
deals with a rule that limits the exercise of the right, and that therefore, by 
virtue of c. 18, must be strictly interpreted (cf. also c. 10). 

The doctrine discussed in the CJC/1917 ,  customarily referred to 
these incapacities in dealing with the qualifications of voters. 1 The CIC 

1. Cf., among others, F. X. WERNZ-P. VIDAL Jus canonicum, II, 3rd ed. (Rome 1943), 
pp. 31 1-314; A. VERMEERSCH-J. CREUSEN, Epitome Juris canonici, I (Malines-Rome 1935), 
pp. 243-244; F. MAROTO, Jnstituciones de Derecho can6nico, II (Madrid 1919), p. 356-359; 
M. CONTE A CORONATA, Jnstitutiones Juris canonici, I (Taurine 1928), pp. 254-262. 
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has maintained, on this point, what was established by c.  167 of the CIC/ 
1917, improving it technically. 

a) A person who is incapable of a human act is determined incapable 
of voting. Given that the right of suffrage depends on personal conditions 
and must be personally exercised (cf. c. 167 § 1), the act of voting through 
a guardian or other representative is not permitted. This incapacity tradi
tionally refers to those persons with mental incapacities or defects. 2 One 
author specified that the incapacity to perform human acts impeded the 
acquisition of the right of suffrage or its exercise by someone who already 
possessed that right. However, this did not imply the loss of the right itself 
if the incapacity or defect came upon the person after the acquisition of 
the right.3 

b) The person lacking active voice is also incapable of voting. In an 
election, active voice is understood as the situation of one who is able to 
cast valid votes. Deep down, the incapacity established by § 1, 2° of this 
canon is tautological: the person is legally incapable of voting who is le
gally incapable of voting. The lack of active voice can come about, in some 
cases, by sanction envisioned in the law applicable to the election,4 or 
even as a consequence for an offence punished by the expiatory penalty of 
C. 1336 § 1, 2°.5 

c) The canon also establishes the incapacity of those forming part of 
the electoral body who are capable of human acts, and who would possess 
active voice in principle, but have incurred an excommunicationferendae 
sententiae or declared latae sententiae. The prescription must be inter
preted in the strict sense and, therefore, does not affect those who have 
been subjected to other penalties, or to excommunication not declared 
latae sententiae through judicial sentence or decree; whose right of suf
frage remains intact. Nonetheless, in this last case, incapacity may be 
demonstrated by number 4°-notorious separation from communion with 
the Church-if the excommunication latae sententiae in question implies 
such notoriety. 

Canon 167 § 1, 3° of the CJC/1917, indicated this same incapacity for 
election in much broader terms, relative to any type of censure or infamy 
of law, which would have been established by sentence. Although some 
sector of interpretation6 extended incapacity to cases of notorious of
fences even before any declaration of penalty, or the condemnatory sen
tence where applicable, had been issued, it does not appear that such an 
extensive interpretation of the words of the canon could be sustained. A 
fortiori , the actual rule, which requires a strict interpretation of the 

2. Cf. F. X. WERNZ-P. VIDAL, Jus canonicum, cit., p. 313. 
3. Cf. F. MAROTO, Instituciones . . .  , cit., p. 356, note 1. 
4. Cf. ibid., p. 358. 
5. Cf. F. X. WERNZ-P. VIDAL, lus canonicum, cit., p. 314. 
6. Cf. ibid., p. 313, note 17. 
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incapacities, limits this number only to what is expressly established, in 
such a way that it guarantees juridical security relative to the exercise of 
the right of suffrage.  

Nonetheless, what is anticipated by this number 3° does not affect 
the election of the Roman Pontiff. Universi Dominici gregis, 5, estab
lishes that "no cardinal elector may be excluded from the election of the 
Pontiff, be it actively or passively, by means of or under the pretext of ex
communication, suspension, interdict, or any other ecclesiastical impedi
ment, for whatever cause or reason; these censures are to be considered 
suspended only insofar as the election is concerned." Historical reasons 
guarantee the establishment of a rule of this tenor in the specific case of 
the election of the Pope. In other cases of canonical election the particular 
applicable law, statutory or regulatory, may dispense from the rule estab
lished in this canon. 

d) The determination of the fourth hypothesis of incapacity stated in 
§ 1 of the canon sets forth major difficulties and, dealing with an incapaci
tating rule ( cf. c. 10), must be interpreted strictly ( cf. c. 18). The difficulty 
is relevant primarily in the appraisal of the notoriety. Can it be said that 
one who has not been excommunicated has notoriously defected from 
communion with the Church? What criteria can be used to appraise the 
notoriety of such a situation? Does a great separation from communion 
with the Church deal with quantitative notoriety-a situation known by 
many-or rather qualitative? It is not a given to determine these extremes 
in a taxative manner. If one seeks to avoid arbitrariness and injustice, it is 
best not to apply this rule of the code, unless the particular statutory or 
regulatory legislation offers unequivocal criteria for interpretation, which 
guarantee juridical security. 

Originally, the rule recalled in this number appears to have come from 
c. 167 § 1 ,  4° of the CIC/1917, which established the incapacity to vote of 
"those who have joined or given public allegiance to a schismatic or hereti
cal sect." Now, in the CIC, heresy as well as apostasy and schism (cf. defini
tion of these offences in c. 751 )  are condemned with excommunication 
latae sententiae. Perhaps the incapacity of those censured with excommu
nication latae sententiae could be deduced here when the offensive act is 
notorious-what some authors include in number 3° of this paragraph (see 
supra)-but this deduction contradicts the letter of the third number, 
which requires the declaration of the penalty. Wernz-Vidal7 solved the con
tradiction, noting that in the case of public adherence to a heretical sect or 
schism-and only in such a case-declaration of the penalty was not re
quired. 

In the current regimen, given the broader amplitude and vagueness 
of the normative prescription, it does not appear that such an interpreta
tion can be followed. In order for a penalty of excommunication to cause 

7. Cf. F. X. WERNZ-P. VIDAL, Ius canonicum, cit., p. 314, note 18. 
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incapacity for the exercise of the right of suffrage, it  must be declared 
(n. 3°) .  Notorious separation from communion with the Church should be 
determined in general norms-even of particular law-that require a dec
laration of such notoriety, in such a way that the person incurring the no
toriety may be aware of his or her juridical situation. Otherwise, the 
difficulties a juridical rule configured in this way make the practical appli
cation of this norm, in fact, very difficult. Prudence in the government, the 
common ecclesial good, justice itself, and other considerations of similar 
nature-not least of all juridical security-require specific cautions in the 
determination of incapacity due to notorious separation from ecclesial 
communion. 

2. Paragraph 2 of the canon establishes the consequence of personal 
incapacity in the exercise of the right of suffrage: the vote issued by the in
capable person is null. However, a null vote does not directly cause the 
nullity of the election. In order to activate the proceeding, the legislator in
dicates that, if the null vote did not clearly influence the result of the elec
tion, the vote itself is valid. Only if it is established with certainty that the 
null vote caused the obtaining of a majority for the elected candidate can 
the election be annulled. The canon thus establishes two distinct sanc
tions: the absolute invalidity of the vote cast by the incapable person; and 
the ability to nullify the election if it can be demonstrated that the invalid 
vote decisively influenced the final result of the election. 

In reality, when dealing with a single null vote, the election will be in
valid if the candidate obtained the minimal majority, that is, half plus one 
of the votes in the first two counts or one vote more than the next candi
date in the third voting (relative minimum majority) . This is also true if 
there is a draw in the third count where the election of the candidate was 
later determined due to seniority with respect to the other candidate. A 
final possible hypothesis is that the null vote causes a third candidate to 
surpass the others in the second count, if none of the elected candidates 
has obtained an absolute majority. This would even occur in a mere draw 
with another two or more candidates in the same vote, if by this act the 
person becomes one of the two candidates who will be voted on in the 
third scrutiny (cf. c. 1 19, 1°) .  
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§ 1 .  Suffragium, ut validum sit, esse debet: 
1 ° liberum; ideoque invalidum est suffragium eius, 

qui metu gravi aut dolo, directe vel indirecte,  
adactus fuerit ad eligendam certam personam aut 
diversas personas disiunctive; 

2° secretum, certum, absolutum, determinatum. 

§ 2 .  Condiciones ante electionem suffragio appositae 
tamquam non adiectae habeantur. 

§ I .  For a vote to be valid, it must be: 
1 ° free; a vote is therefore invalid if, through grave fear or deceit, 

someone was directly or indirectly made to choose a certain per
son or several persons separately; 

2° secret, certain, absolute and determinate. 

§ 2. Conditions attached to a vote before an election are to be considered 
non-existent. 

SOURCES: § 1 :  c. 169 § 1 

§ 2: C. 169 § 2 

CROSS REFERENCES: cc. 124 § 2, 125 § 2, 1375 

C OMMENTARY ------

Jesus Miiiambres 

I .  Canon 171 outlined the requirements necessary in order for the 
vote of a particular voter to be valid. The current canon indicates the re
quirements for the vote itself, of each individual vote, not of the voting in 
general, which has already been discussed in canons 169 and 170. As in all 
the canons of this article, what is discussed here in terms of the elective 
vote as a mode of conferring offices is also applicable to any vote carried 
out with respect to the canonical order. This case does not appear to deal 
with a mere rule of ius dispositivum, and, therefore, what is indicated by 
this canon will always remain in force ( ius cogens ) .  The normative con
trary to the particular statutory or regulatory norm would have to be con
sidered not to have been placed. In any case, a vote cast without the 
requirements indicated here would always be invalid. 

The canon does not nullify, in the case of voting, the presumption of 
c. 124 § 2, which prescribes the validity presumed of juridical acts duly re
alized based on their external elements. However, it does contradict the 
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norm found in c . 125 § 2 that prescribes the validity of those acts carried 
out under grave fear or deceit, conceding their possible nullification by 
the instance of the injured party or ex officio. In the case of the canon dis
cussed here, the vote cast without freedom is not simply able to be an
nulled, but is invalid by virtue of the law itself. Thus, a vote by the general 
rule of juridical acts is excluded in the juridical system of the Church. 

In any case, the person alleging the invalidity of a vote should prove 
the lack of freedom or one of the other requirements for its invalidity and, 
therefore, the vote-although invalid in itself-will be presumed valid  
until the cause of its invalidity is proven. Nonetheless, given that in reality 
the juridical act is absolutely invalid, all the effects produced by it until 
the moment of the declarative act of nullification, would be considered 
unjustified due to lack of cause and will be annulled in their turn. That is, 
the vote is nullified ex tune. If this dealt with an act that could simply be 
annulled, the effects that would have been produced before the presenta
tion of the petition of effective nullification of the act would be valid. That 
is, the vote would be null only ex nunc, from the moment of the constitu
tive act of nullification. 1 

a) The first requirement that any vote must meet is that it be cast 
freely by the person who possesses the right of suffrage. The legislator ex
pressly anticipated the lack of freedom by deceit or grave fear, but it does 
not seem to seek an exhaustive enumeration of the causes that can re
move freedom from a vote. If it can be demonstrated that the vote was co
erced-for example, by force, fraud, bribery, 2 etc .-it would have to be 
considered invalid.3 In any case, grave fear, fraud, or other circumstances 
that actually restrict the freedom of a vote should be cause, at least indi
rectly, "to choose a certain person or different persons separately," and 
not to any other purpose, although in fact they could have some influence 
on the election. 4 In addition, they should be sufficient to remove freedom 
from the vote . The canon does not prevent any person from making sug
gestions, insinuations, proposals, etc . to the voters . 

As in the case where the person restricts the freedom of the election 
in general ( cf. cc . 170 and 1375), the person who coerces a voter can also 
be punished with a just penalty ( cf. c. 1375) .  

b) Another requirement for the validity of the vote is its secret char
acter. That is, that the person casting the vote is not identified, or if one 
prefers, it is not identified in favor of whom the vote is cast. The doctrine 

1. Cf. E. LABANDEIRA, Tratado de Derecho administrativo can6nico, 2nd expanded ed. 
(Pamplona 1993), pp . 401-405. 

2. Cf. F. MAROTO, Instituciones de Derecho can6nico, II (Madrid 1919), pp . 410-412. 
3. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, II, 3rd ed. (Rome 1943), p. 319; on the contrary, 

cf. R . NAZ, "Election," in Dictionnaire de droit canonique V (Paris 1953), col. 242; 
F. MAROTO, Instituciones . . . , cit. , pp. 369-370 . 

4 . Cf. F. MAROTO, Instituciones . . .  , cit. , p. 409 . 
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customarily refers to this requirement in terms of the moment at which 
the vote is cast. Its manifestation before or after the election does not in 
itself affect the validity of the vote.5 Nonetheless, it is the norm of recom
mended prudence "to refrain from revealing the voters either before or 
after the balloting. "6 Canon 171 § 1 of the CJC/1917 imposed this obliga
tion of secrecy upon the president as well as the scrutineers after the elec
tion and required a prior oath from them. In the current universal law such 
an obligation after the election remains in force only for participants in 
the conclave (cf. RPE 55-61). The statutes or particular norms applicable 
to other types of election may also establish this. 

c) The vote must also be certain, inasmuch as it clearly manifests 
the will of the voter, without any doubt as to its content. The vote that ex
pressed various preferences would therefore be invalid. 7 Some authors 
have arrived at the opinion that a blank vote must be considered invalid in 
that it would be "completely indeterminate";8 however, it does not appear 
that this interpretation would be sustainable. 

d) The vote must be absolute, in that it would be invalid if conditions 
were set for the elected candidate. This is different from placing general 
conditions on the candidate in general who becomes elected, or on a spe
cific candidate, if that candidate becomes elected, since these last condi
tions, not expressed in the vote itself, are those considered by § 2 of this 
same canon. The doctrine specifies that a vote in which conditions are re
quired by the law or by the nature of the position itself can be considered 
absolute (e.g. , "I elect X if he is suitable"). 9 

e) Finally, the vote must be determined in its content; it cannot refer 
to any of the members of an unspecified group, or to those who possess 
certain characteristics, without indicating a specific candidate. Nor can it 
express an alternative ("I elect X or Y") or be expressed in such a way that 
is does not indicate current will ("I would like to elect . . .  "). 10 

2.  Paragraph 2 determines that the conditions added before the elec
tion will be considered non-existent. This, logically, deals with conditions 
that do not determine a lack of freedom in the election. On the other hand, 
the election will be invalid in accord with what is prescribed in c. 170. 

5. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, cit., p. 320; F. MAROTO, Jnstituciones . . .  , cit., 
p.  370. 

6. A. ALONSO LOBO, in Comentarios al C6digo de Derecho can6nico, I (Madrid 1963), 
pp. 469-470. 

7. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum, cit., p. 320. 
8. F. MAROTO, Instituciones . . .  , cit., p. 371 . 
9. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, cit., p .  321; F. MAROTO, Jnstituciones . . .  , cit., 

p. 371. 
10. Cf. ibid. 
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The content of this canon conforms to c. 169 of the CJC/1917 without 
modifications. The legislation of 1917  recalled in the following canon 
( c. 170) the invalidity of a vote cast in favor of oneself. In the present Code 
such cause for invalidity has been suppressed. 1 1  "This is treated as an odi
ous issue, which is difficult to investigate and to prove and therefore for 
the election of the Roman Pontiff it was abolished by the Motu proprio 
Summi Pontificis electio of John XXIII, September 5, 1962 (AAS 54 
[ 1962] ,  pp. 632-640)". 12 

11 .  Cf. Comm. 22 (1990), p .  89. 
12. J.I. ARRIETA, commentary on c. 172, in Pamplona Com. 
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§ 1.  Antequam incipiat electio, deputentur e gremio col
legii aut coetus duo saltem scrutatores. 

§ 2 .  Scrutatores suffragia colligant et coram praeside 
electionis inspiciant an schedularum numerus res
pondeat numero electorum, suffragia ipsa scrutentur 
palamque faciant quot quisque rettulerit. 

§ 3. Si numerus suffragiorum superet numerum eligen
tium, nihil est actum. 

§ 4. Omnia electionis acta ab eo qui actuarii munere fun
gitur accurate describantur, et saltem ab eodem ac
tuario , praeside ac scrutatoribus subscripta, in 
collegii tabulario diligenter asserventur. 

§ 1. Before an election begins, at least two scrutineers are to be ap
pointed from among the college or group. 

§ 2. The scrutineers are to collect the votes and, in the presence of the 
one who presides at the election, to check whether the number of 
votes corresponds to the number of electors; they are then to exam
ine the votes and to announce how many each person has received. 

§ 3. If the number of votes exceeds the number of electors, the act is null. 

§ 4. All the proceedings of an election are to be accurately recorded by 
the one who acts as notary. They are to be signed at least by that no
tary, by the person who presides, and by the scrutineers, and they are 
to be carefully preserved in the archive of the college. 

SOURCES: § 1: c. 171 § 1 
§ 2: C. 171 § 2 
§ 3: C. 171 § 3 
§ 4: C. 171 § 5 

CROSS REFERENCES: cc. 1 19, 180-183 

C OMMENTARY ------

Jesus Miiiambres 

The requirements for the validity of voting in general have already 
been established (cc. 169 and 170), as have those for each one of the 
votes-both on the part of the voters ( c. 171), and for the conditions of the 
vote itself ( c. 1 72). Now the legislator establishes the rule regarding the 
habitual manners in which a vote can be carried out. This canon indicates 
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how it should proceed in the case of normal voting, with regard to the 
scrutiny of the votes cast. The following canons ( cc. 17 4 and 175) will deal 
with the special system of election by compromise. 

The Code is not concerned with establishing a rule concerning the 
possible third system of election anticipated, at least, for the Roman Pon
tiff. This system is called election by acclamation or inspiration. That is, 
"when the cardinal electors, illumined, as it were, by the Holy Spirit, freely 
and spontaneously, with a unanimous voice acclaim aloud someone" (RPE 
63). In spite of the absence of regulation by the Code, it appears that elec
tion by inspiration could also be anticipated for the provision of other of
fices by statutory rules. 

1. In the general rule of voting, it is assumed that votes are cast in 
writing on separate ballots for each voter. One can imagine other systems 
of casting votes-indicating the vote in a common list of all voters, by the 
system of raising hands, or by word. However, it would be difficult to 
carry out these types of votes with the requirements for validity estab
lished for the vote itself in c. 172. One should not exclude a priori, none
theless, the possibility of voting using electronic systems which guarantee 
the respect of what is indicated by c .  172. 

The canon indicates some of the typical phases of the entire vote. 
The vote is referred to in its general sense, being considered as a juridi
cally relevant act. Nothing prevents particular law or custom from impos
ing other incidental solemnities or formalities as well. These may include 
the celebration of a Mass of the Holy Spirit on the day of the election, the 
invocation of the Holy Spirit to illuminate the voters, the oath of the presi
dent of the college, etc. However, none of these acts have relevance with 
respect to the voting in itself. 1 

2. Before initiating the voting, the first proceeding should be the des
ignation of the scrutineers. At least two should be named, and they should 
be members of the electoral body. These will be the persons responsible 
to carry out the functions of collecting and counting the votes. This should 
be done without prejudice to the statutory, regulatory, or particular law 
which may indicate other actions that should be applied to the election in 
question. It is not difficult to imagine, for example, that the statutes of an 
electoral body indicate that specific duties be entrusted to the task of the 
scrutineer. In such a case, it would not be necessary to elect them each 
time, since the scrutineers have already been designated in general by the 
applicable rule. The same can be said of the rest of the proceedings of the 
vote. The directives of the particular, statutory, or regulatory law must al
ways be kept in mind. 

1. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum, II, 3rd ed. (Rome 1943), p. 321; R. NAZ, art. 
"Election," in Dictionnaire de droit canonique V (Paris 1953), col. 242. 
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3 .  The scrutineers thus designated are responsible to collect the 
votes of those that possess the right of suffrage. Thus the vote passes to 
the second phase of the proceeding: the voting in a strict sense. At this 
moment the so-called functional quorum, that is, the number of votes nec
essary for the proposal to be considered approved, enters into play (this is 
distinct from the structural quorum relative to the formation of the meet
ing:2 see commentary on c. 167) . The canonical legislator does not repeat 
here the rule regarding majorities, which has already been generally estab
lished in c. 1 19. 

Depending on the type of collegial act, it is customary to require a 
distinct quorum. Unanimity is required for those decisions that affect 
each and every member of the college (cf. c. 1 19, 3°) .  This total quorum 
demonstrates the agreement of all the members of the college and is, 
therefore, the ideal. However, in many cases great practical difficulties are 
created. For this reason, it is required only when the decision individually 
affects each and every one of the voters. There also exist so-called quali
fied majorities, which are given when approval requires a number higher 
than half plus one of the votes to meet the basic criteria. Such basic crite
ria can refer to all the votes cast, or only to valid votes, or to the so-called 
decisive votes which would effectively express a preference.  That is, 
blank votes would not count, although they are valid (this sense was ex
pressed, for example, in c. 101 § 1 ,  1 ° of the CJC/1917) .3 From here we ac
quire the distinct juridical consideration of a blank vote or an abstention. 
The statutes of the electoral body can sometimes count these in the quali
fied majorities. Thus, for example, Romano Pontifici eligendo 65 always 
requires the qualified majority of two-thirds plus one of the votes for the 
election of the Roman Pontiff. Another type of quorum is the absolute 
majority, which constitutes the normal rule of votes ( cf. c. 1 19, 1 ° and 2°) 
and means half plus one of the votes that are taken as a base. Finally, the 
simple or relative majority, specified as the most voted possibility. This 
type of quorum has not been expressly anticipated in the Code. The CIC/ 
1917, indicated this for the third scrutiny (cf. c. 101 § 1 ,  1°), and this man
ner of voting was also considered in c. 76 of the Schema de Populo Dei, of 
1977. Nonetheless, it was not maintained in the successive editions of the 
text. In reply to the Pontifical Council for the Interpretation of Legislative 
Texts, of June 28, 1990,4 the quorum of relative majority remains in force 
in those elections where in the third scrutiny there is no tie ( cf. c. 1 19, 1 °. 
See commentary on c. 176). 5 

2. Cf. L. GALATERIA-M. STIPO, Manuale di diritto amministrativo, I (Turin 1989), p. 204. 
3. See commentary on c. 176, which explains the application of these principles in the 

specific case of a canonical election, with reference to doctrine. 
4. AAS 82 (1990), p. 845. 
5. Cf. J. CANOSA, "La maggioranza richiesta nella elezione canonica," in Ius Ecclesiae 3 

(1991), pp. 367-374. 
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4. The voting phase will be immediately followed by the examination 
of the number of votes cast, the recount of those received by each of the 
voters and the publication of the results of the vote . During the phase of 
examination and recount it will be proven if the number of votes is equal 
or less than the number of voters. If the number of ballots is more than the 
number of voters, the voting would be nullified (§ 3) . The scrutineers will 
also examine whether each vote maintains the conditions of secrecy, cer
tainty, and absolute and determined proclamation of the candidate, as is 
required by c. 172 § 1 ,  2° for the validity of each vote. 

5 . The next phase is the proclamation of the elected ( cf. c . 176) and 
the drawing up of the act6 of the vote that should be signed by, at least, the 
president, the person who drew up the act (normally the actuary) and the 
scrutineers (§ 4) . In general, the act should contain all the points of the act 
that has just been completed. These include date (day, month and year) of 
the meeting, loc ation, name of the person who has assumed the pre
sidency, names of the scrutineers and the actuary, roll of the members 
present and absent, etc . ;  that is, all references to the meeting of the col
lege should be included. In addition, it should indicate what is relevant to 
the voting: the system utilized, the number of votes obtained by each can
didate, the number of times the vote was carried out, with the results of 
each, etc . Where applicable, special attention should be given in the act to 
all reference to the third voting . This should include the candidates desig
nated, whether or not any dispensable impediments were known for any 
of them (cf. cc. 180-183), votes obtained by each of them, age of the candi
dates elected in the case of a tie, etc.  

The habitual practice in collegial bodies anticipates the editing of the 
act after the session and its approval in the following session. Given the 
nature of the act of election, which generally assumes a special session, it 
does not appear that this requisite must be demanded. In any case, for the 
validity of the act at least the signatures of the persons mentioned in the 
canon are required. The act thus edited, approved, and signed is given 
public faith in its contents. Thus, any accusation of falsity or omission 
must be proven. 

6. The proceeding is concluded with the communication of the result 
of the voting to the elected, if the person was not present ( cf. c . 177 § 1 ) .  
The CJC/19 17, added a final step, consisting of the burning of the ballots 
( cf. c . 171 § 4 ), which was suppressed in the current universal regulation. 
It remains obligatory, nonetheless, in the election of the Roman Pontiff 
( cf. UDG, 70) . 

6. Cf. L. GALATERIA-M. STIPO, Manuale . . .  , cit. , p. 206; F. GONZN,EZ NAVARRO, Derecho 
administrativo espaiiol, I (Pamplona 1987), pp. 659- 662; S. VALENTINI, La collegialita nella 
teoria dell 'organizzazione (Milan 1980), p. 313ff. 
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§ 1.  Electio, nisi aliud iure aut statutis caveatur, fieri 
etiam potest per compromissum, dummodo nempe 
electores, unanimi et scripto consensu, in unum vel 
plures idoneos sive de gremio sive extraneos ius eli
gendi pro ea vice transferant, qui nomine omnium ex 
recepta facultate eligant. 

§ 2 .  Si agatur de collegio aut coetu ex solis clericis cons
tanti, compromissarii in sacris debent esse consti
tuti; secus electio est invalida. 

§ 3. Compromissarii debent iuris praescripta de elec
tione servare atque, ad validitatem electionis, condi
ciones compromisso appositas, iuri non contrarias, 
observare ; condiciones autem iuri contrariae pro 
non appositis habeantur. 

§ 1 .  Unless the law or the statutes provide otherwise, an election can be 
made by compromise, that is the electors by unanimous and written 
consent transfer the right of election for this occasion to one or more 
suitable persons, whether they belong to the college or are outside it, 
who in virtue of this authority are to elect in the name of all. 

§ 2. If the college or group consists solely of clerics, the persons to whom 
the power of election is transferred must be in sacred orders; other
wise the election is invalid. 

§ 3. Those to whom the power of election is transferred must observe the 
provisions of law concerning an election and, for the validity of the 
election, they must observe the conditions attached to the compro
mise, unless these conditions are contrary to the law. Conditions 
which are contrary to the law are to be regarded as non-existent. 

SOURCES: § 1: c. 172 § 1 
§ 2: C. 172 § 2 
§ 3: C. 172 § 3 

CROSS REFERENCES: c. 180 § 2 
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C OMME NTARY ------
Jesus Miiiambres 

This precept and the next establish the rules that should be followed 
in the case where a special system of election is used: election by compro
mise. Such a system should be in accord with the particular, statutory, or 
regulatory law applicable to the specific case. The Code establishes only 
general guidelines for the functioning of the system, in cases where it is 
legal to do so. It does not establish reasons for resorting to this process. In 
principle, it may be used in any election in which it is unanimously de
cided to do so in writing by the electoral body or, rather, by each of its 
components, as it does not appear necessary that the college meet. It is 
enough that each of the members, unanimously, consent in writing to the 
use of compromise for the specific election. 1 The use of election by com
promise, therefore, must be expressly established each time it is used. 

Election by compromise consists of the designation of a certain 
number of persons-generally reduced and, if possible, an odd number2-
to whom the right of suffrage is transferred in order to carry out the elec
tion. Such persons (commissioners) may or may not be members of the 
electoral body. In any case, if said electoral body is formed entirely by 
clerics, the commissioners should also be clerics; otherwise the election is 
invalid. Moreover, the persons designated to carry out the election by 
compromise should be capable, that is, at least not having any of the inval
idating characteristics outlined in c. 171  § 1 .  Particular law may indicate 
other requirements for suitability. 

There may also be cases of sole compromise where, logically, an 
election is not made by voting, since, in the terms of the mandate which 
grants it, the individual will is expressed, in this case, as the will of the 
electoral college. 

The compromise should be granted in a written document, in which 
some conditions are indicated. In order for the election to be valid, these 
conditions must be met, as long as they are not contrary to the law. In this 
case, the conditions contrary to the law are considered non-existent. In 
addition, the commissioners should follow all the rules concerning the 
election, although they have not been expressly mentioned in the act 
granting the compromise, as they have been established by the universal 
legislation as admissible under the applicable particular, statutory, or reg
ulatory law. By virtue of the presence or lack of conditions in the act of 

1. Cf. F. MAROTO, Instituciones de Derecho can6nico, II (Madrid 1919), p. 387. 
2. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum II, 3rd ed. (Rome 1943), p. 326. 
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compromise, this method of election is customarily divided into either ab
solute or conditioned. 3 

In principle, the commissioners may not postulate a candidate who 
possesses a canonical impediment from which a dispensation is usually 
given, unless they have been expressly authorized to do so in the compro
mise (cf. c. 180 § 2). 

The canonical election carried out by compromise is as valid as a 
normal election and, therefore, confers the office if it is constitutive, or 
ius ad rem if it requires confirmation by the authority.4 

3. Cf. ibid.; F. MAROTO, Jnstituciones . . .  , cit., p .  386. 
4. Cf. R. NAZ, art. "Election," in Dictionnaire de droit canonique V (Paris 1953), col. 244; 

F. MAROTO, Instituciones . . .  , cit., p. 390; F.X. WERNZ-P. VIDAL, Ius canonicum, cit., pp. 326-327. 
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Cessat compromissum et ius suffragium ferendi redit ad 
compromittentes: 
1 ° revocatione a collegio aut coetu facta, re integra; 
2° non impleta aliqua condicione compromisso appo

sita; 
3° electione absoluta, si fuerit nulla. 

A compromise ceases, and the right to vote reverts to those who trans
ferred it, when: 
1 ° it is revoked by the college or group before it has been put into effect. 
2° a condition attached to the compromise has not been fulfilled. 
3° the election has been held, but invalidly. 

SOURCES: c. 173 

CROSS REFERENCES: c. 1 19 

COMMENTARY ------

Jesus Miiiambres 

The compromise transmits the right of the vote only to a specific 
case. The termination of the compromise occurs, therefore, once the com
missioners have completed the election. That is, it ends once they have 
completed the mandate they received. This is true as much by the nature 
of the right of election itself, as by the nature of the mandate of the com
promise itself. This canon deals, therefore, with the normal mode of ter
mination of a compromise. 

In some cases it may happen that the commissioners fail to arrive at 
a suitable candidate for election to the office in the designated time pe
riod. In this case-although it is not expressly understood in any of the hy
potheses of the canon discussed here-the compromise is also terminated 
at the same time the right of election for this term lapses ( cf. c. 165) . 1 

On the other hand, the legislator establishes that the compromise 
can be revoked at any moment prior to the election, re integra-while the 
issue is whole, according to the canon with classic juridical expression. 
According to the doctrine, an agreement of the majority of members of the 
college would be sufficient to revoke the compromise, and the unanimity 
required to utilize the system of election by compromise would not be 

1. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum, II, 3rd ed. (Rome 1943), p .  327. 
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necessary. 2 At the moment at which the electoral body presents the agree
ment to revoke the compromise-based on the general rules of c. 1 19-
the final proceeding of the commissioners no longer has any validity, since 
the order that gave them legitimacy is lacking. 

The legislator establishes, in the second place, the termination of the 
compromise when any of the conditions indicated in the act of compro
mise are not met (cf. c. 174 § 3). This termination may be produced-as in 
the prior case-also while the issue is res integra, since once the election 
is produced without respect to one of the conditions, it is invalid. 

Number 3° of the canon expressly established that the invalidity of 
the election terminates the compromise. This has caused some authors to 
consider what would happen if the election carried out by the commission
ers were valid but the candidate elected did not accept the election. These 
authors suggest that the right to vote a second time would revert to the 
same commissioners and not to the principal electoral body ( cf. c. 177 § 2). 
On the contrary, the nullity of the election carried out by the commission
ers would terminate the compromise and the right of suffrage would return 
to the principal college, which would then be able to proceed to a new elec
tion. 3 Effectively, this is the only way in which what is indicated in number 
3° of this canon makes sense. 

Whether the compromise is terminated by completion of the man
date or by passing of the term, the remaining steps for the effective provi
sion of the office-depending on whether or not the election was 
accepted ( cf. cc. 176-179)-would follow the normal course. That is, it 
would follow the same course that would be followed if the designation 
had been carried out by the principal electoral body. On the other hand, in 
the three cases of termination of compromise indicated in the canon dis
cussed here, the right of suffrage returns to the principal body, which pro
ceeds to the election e ither directly or through another order of 
compromise. 

2. Cf. R. NAZ, "Election," in Dictionnaire de droit canonique V (Paris 1953), col. 244; 
F. MAROTO, Jnstituciones de Derecho can6nico, II (Madrid 1919), p. 390. 

3. Cf. R. NAZ, "Election," cit., col. 244; on the contrary, F. MAROTO, Instituciones . . .  , cit., 
p. 392, which does not offer conclusive arguments. 
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Nisi aliud iure aut statutis caveatur, is electus habeatur 
et a collegii aut coetus praeside proclametur, qui requi
si tum suffragiorum numerum rettulerit , ad normam 
can. 119, n. 1 .  

Unless it  is otherwise provided in the law or the statutes, the person who 
has received the requisite number of votes in accordance with can. 1 19 
n. I ,  is deemed elected and is to be proclaimed by the person who pre
sides over the college or group. 

SOURCES: c. 174 

CROSS REFERENCES: c. 1 19 

C OMMENTARY ------

Jesus Miiiambres 

The norm of this canon establishes who is elected and states the 
need for a proclamation of the result of the election which puts an end to 
the electoral processes. This proclamation, nonetheless, does not immedi
ately confer the office of the person who has been elected, since the provi
sion itself depends on the acceptance by the designated person ( cf. c. 178) 
and on confirmation, where applicable, on the part of the competent au
thority ( cf. c. 179). 

In accordance with what is indicated by c. 1 19, 1 °, if the particular, 
statutory, or regulatory law does not indicate otherwise, the person who 
obtains the absolute majority-half plus one-of the votes of those 
present is elected. In the specific aspect of the functional quorum re
quired for elections relative to the basis by which the majority is calcu
lated, there has been an important change with respect toCJC/1917. Canon 
101 of the CJC/1917, took as a basis only the valid votes, or decisive votes 
plus blank votes, 1 but not abstentions, or, of course, invalid votes. The 
CIC, on the other hand, takes as a basis for the quorum all of those 
present (placuerit parti absolute maiori eorum qui sunt praesentes, 

1. Cf., on the contrary, J. CANOSA, "La maggioranza richiesta nella elezione canonica," in 
Ius Ecclesiae 3 ( 1991 ) ,  p. 370, which cites M. CONTE A CORONATA, Institutiones Juris 
canonici, I (Taurine 1928), pp. 171-172. All of the authors who consider the blank vote to be 
invalid because it is "absolutely indeterminate" express themselves in the same way (see 
commentary on c. 172); among others, cf. F. MAROTO, Instituciones de Derecho can6nico, II 
(Madrid 1919), p. 121, note l ;  p. 371. 
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c. 1 19, 1 °) ,  thus granting a certain juridical significance-although nega
tive-to null votes and abstentions. 

On the other hand, the aforementioned c. 101 of the CIC/1917, took 
into consideration many more possibilities of resolution in the third vot
ing. These include the relative majority, the qualifying vote of the presi
dent of the college in the case of a tie, seniority in the sacred order or in 
the religious profession and, finally, age (cf. c. 101 § 1, 1° CIC/1917). In the 
CIC only the relative majority remains-based on the real interpretation 
of June 28, 19902-and age (cf. c .  1 19, 1°) .  The Codex canonum Eccle
siarum orientalium is more similar to the CIC/1917, except for the elimi
nation of the qualifying vote of the president (cf. c. 956 § 1 CCEO). It 
expressly refers to the relative majority and, for elections among clerics, 
the seniority of ordination, or among religious, of the profession. 

In any case, it can be affirmed-as Canosa indicated3-that, at least 
implicitly, the relative majority is also present in c. 1 19, 1 ° of the CIC for 
the selection of those candidates who will be voted upon in the third scru
tiny. In any case, the basis upon which the majority is calculated is consti
tuted by the decisive votes, and does not consider the invalid votes, blank 
votes, or abstentions (post duo inefficacia scrutinia suffragatio fiat 
super duobus candidatis qui maiorem suffragorum partem obtinuerint). 

The required majority (half plus one) will not always be easy to ob
tain. If there are at least three candidates, the required sum of votes will 
be difficult to obtain for any one of them. In order to avoid excessive pro
longation of the election, the legislator has established that after two inef
fective scrutinies only those two candidates previously receiving the most 
votes will be included, or, in the case of a tie among more than two candi
dates, among the two oldest in age. This criterion of the age is arguable, 
since it does not necessarily imply greater suitability, or greater capability 
to fulfill the office, or a consensus among the electoral body. Nonetheless, 
it confers juridical security to the canonical electoral rule and, in this 
sense, it usefully demonstrates the practice to avoid possible conflicts. 

The individuation of the elected person is arrived at through the ap
plication of these criteria: it formulates the collegial will concerning one 
of the candidates. The individual opinion of each of the electors is not im
portant here, nor is the possible disagreement of one or more of them
the minority-over the elected candidate. With the proclamation of the re
sults by the president-an act which gives finality to the voting phase
the election of the candidate becomes imputable to one or more members 
of the college and becomes the collegial will. This does not mean that all 
of the electors are in agreement with the result or that they should submit 
to the decision of the majority. It only indicates that their individual opin-

2. AAS 82 (1990), p. 845. 
3. Cf. J. CANOSA, "La maggioranza . . .  ," cit., pp. 373-374. 
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ion is no longer important. The election is provided by the college, and not 
by one or another of its members. Therefore, it is futile to try to look for 
devices to be able to say that the dissenting member accepts the result of 
the election. In reality, his or her personal will is now indifferent. 4 

Everything said to this point constitutes the general universal rule; 
the particular, statutory, or regulatory rules can stipulate other things. 
This is expressly indicated both in the canon discussed here and in c. 1 19. 

At the moment that the person designated for the office has been 
named, the college should proceed to the public proclamation of the result 
by the president of the electoral body. This should be done as long as the 
statutes or the particular or customary law do not call for some other sys
tem of proclamation. 

Nothing is established regarding the act of proclamation in the regu
lations for the election of the Roman Pontiff. Perhaps the fact that the 
scrutiny and the counting of ballots is done publicly before the voters ( cf. 
UDG, 69-70) replaces, in this specific case, the act of proclamation of the 
result by the president. However, it may also be considered that, as the 
Romano Pontifici eligendo is a special rule for a specific election, and 
does not expressly indicate anything with regard to the proclamation, the 
general rule indicated by the CIC would apply. Therefore, the person pre
siding over the elective act should provide the final results of the same. 

In any case, this proclamation of the result of the election before the 
electoral group is different from the publication of the same for general 
knowledge (cf. , e .g . ,  UDG, 89). The act of publication is not essential for 
the provision of an office by election, at least in the rule of the Code and 
except for legitimate contrary prescriptions of the applicable particular or 
statutory legislation. 5 

From this time, the provision for office by election depends only on 
the acceptance by the elected person and, where applicable, on confirma
tion by the competent authority. 

4. Cf. S. VALENTINI, La collegialita nella teoria dell'organizzazione (Milan 1980), p. 279. 
5. Cf., F.X. WERNZ-P. VIDAL, !us canonicum, II, 3rd ed. (Rome 1943), p. 324. 
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§ 1.  Electio illico intimanda est electo, qui debet intra oc
tiduum utile a recepta intimatione significare colle
gii aut coetus praesidi utrum electionem acceptet 
necne; secus electio effectum non habet. 

§ 2. Si electus non acceptaverit, omne ius ex electione 
amittit nee subsequenti acceptatione convalescit, 
sed rursus eligi potest; collegium autem aut coetus 
intra mensem a cognita non-acceptatione ad novam 
electionem procedere debet. 

§ 1 .  The election is to be notified immediately to the person elected who 
must, within eight canonical days from the receipt of notification of 
the election, intimate to the person who presides over the college or 
group whether or not he or she accepts the election; otherwise, the 
election has no effect. 

§ 2. The person elected who has not accepted loses every right deriving 
from the election, nor is any right revived by subsequent acceptance; 
the person may, however, be elected again. The college or group must 
proceed to a new election within one month of being notified of non
acceptance. 

SOURCES: § 1: c. 175; CodCom Resp. 1 et 2, 4 nov. 1919 
§ 2: c .  176 § 1 ;  CodCom Resp. 1 et 2, 4 nov. 1919 

CROSS REFERENCES: cc. 55, 201-203, 1509 

COMMENTARY ------

Jesus Minambres 

Upon completion of the voting, the result of the election must be 
communicated to the person elected, if this person is not a member of the 
electoral body. If the elected is a member of the electoral body, such com
munication is not always necessary. In this case, the proclamation of the 
result of the election would suffice ( cf. c. 176); nevertheless, the notifica
tion will be necessary if the elected, although a member of the electoral 
body, was not in fact present at the proclamation of the result of the elec
tion. 

The act of communication is absolutely necessary because it indi
cates the start of the term conceded to the elected for his or her accep
tance or refusal of the result of the election. As for the method of 
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notification, by analogy, 1 what is established in c.  1509 § 1 for the notifica
tion of citations, decrees, sentences, and other judicial acts may be ap
plied: that is, "with due regard to the norms laid down by particular law, 
the notification . . .  is to be done by means of the public postal service, or 
by some other particularly secure means" (see also commentary on 
c .  166). In extraordinary cases this can be done through reading of  the act 
"in the presence of a notary or two witnesses; a record of the occasion is 
to be drawn up and signed by all present" ( c. 55). 2 In addition, it appears 
suitable that the act of election establish that "the fact and the manner of 
notification must be shown" ( c. 1509 § 2). 

Given the possibility of passive behavior on the part of the elected
which causes the election to be ineffective-it will be appropriate to uti
lize a method of communication that allows for certain knowledge, with 
the possibility of proof, of the date of reception of the notification by the 
elected person. This is because it is from this date that the eight-day term 
begins. 

At the moment the elected candidate receives the communication 
three possibilities arise: a) the express acceptance of the result of the 
election within term of eight canonical days; b) the express renunciation 
within the same amount of time; c) silence during the eight canonical 
days, which causes the loss of juridical effectiveness of the election and, 
therefore, can be compared with a tacit renunciation. The acceptance
that in the constitutive election confers the office, and in the election that 
requires confirmation grants to the elected an ius ad rem that only re
quires the act of the competent authority ( cf. c. 178)-should be commu
nicated to the president of the electoral college although it must be 
confirmed by an authority outside the college itself. In this latter case, it is 
necessary to distinguish the act of the acceptance-which must be done 
before the president of the electoral body-from the petition of confirma
tion to the authority who should grant it ( cf. c. 179). The particular or stat
utory law can establish rules regarding the mode with which to 
communicate the acceptance to the president of the college. In any case, it 
would be appropriate to record it in writing, and to have it signed by wit
nesses as to the date in which the communication was produced and its 
content. This should be done to avoid the possible recourse of nullity of 
the election for failure to complete the prescribed procedural steps. 

In the case where the elected candidate does not accept the election 
by express renunciation, he or she loses any right deriving from the elec
tion itself. In this specific situation, the legislator has determined the fol
lowing manner of proceeding: "the college or group must proceed to a 

1. Cf. C. J. ERRAzumz, "Circa l'equiparazione quale uso dell'analogia in diritto canonico," 
in !us Ecclesiae 4 (1992), p. 215-224. 

2. Cf. E. LABANDEIRA, Tratado de Derecho administrativo can6nico, 2nd expanded ed. 
(Pamplona 1993), p. 374. 
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new election within one month of being notified of non-acceptance" (§ 2). 
This term of one month is added to the canonical trimester indicated in 
c.  165, and the extension applies only to this case . This occurs because the 
term of three months does not ref er to the completion of all of the elective 
proceedings, but only to the opening of the proceedings, although in fact 
the election may be produced outside of this term. 3 

Some authors have attempted to resolve the difficulty that may be 
presented in the case where the president of the electoral college comes 
to know of the revocation of the renunciation, and the consequent express 
acceptance by the candidate before the renunciation itself is complete . In 
such a case, the authors suppose that the acceptance would be valid be
cause the issue remained whole.4 This opinion is justified by the bilateral 
nature of the acts of acceptance and renunciation, which are complete 
only upon the reception of the same by the president of the e lectoral 
group. Before said reception, the act is not complete and may be revoked. 
This deals ,  then, with a different case than that considered in § 2, which 
implies that the renunciation is accepted. 

In the case of silence during the eight days following reception of the 
notification of the result of the collegial decision (§ 1 ,  in fine), the elec
tion is ineffective . Contrary to what occurs in the case of an express re
nunciation, here the legislator does not indicate what should be done once 
the term of eight days passes without answer from the elected candidate . 
It appears that the electoral body may proceed to a new election, but in 
this case the additional term of one month is not allowed. Therefore , the 
new vote must be initiated before the expiration of the general term of 
three months to carry out the election. 

The legislator does not indicate a limit to the number of elections 
that may be carried out by this system, 5 whereby the college will continue 
voting-within the canonical trimester of c. 165-as long as no candidate 
is found who is willing to accept election within the term of eight days de
termined by this canon . The acceptance outside of the term of eight days 
has no juridical effect, although it could, in fact, determine a reelection of 
the candidate who would be known to accept the election on the next op
portunity. 

The term of eight days indicated for the acceptance must meet the 
criteria of c. 201 § 2-which defines canonical time-and those of cc. 202 
§ 1 and 203-which establish the criteria for the computation of canonical 
time . In short, the term begins at midnight on the day in which notice of 
the election is received and ends eight days later, also at midnight. That is, 
if notice of the election is given to the elected on a Monday at 1 1 :00 in the 

3. Cf. Comm. 22 (1990), p. 142. 
4. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, 11, 3rd ed. (Rome 1943), p .  328. 
5. Cf. J.I. ARRIETA, commentary on c. 177, in Pamplona Com. 
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morning, the term of eight days begins at 12:00 midnight of the same day, 
and lasts until 12:00 midnight on the Tuesday of the following week (see 
commentary on cc. 200-203). 

The norm of this canon, which refers to the necessity of notifying the 
elected candidate; and to the term of eight canonical days in which the 
elected must expressly accept or renounce the election; and the rendering 
the election ineffective by silence during this period of time; as well as the 
college completing the final acts of the election, are by law necessary and 
therefore may not be changed by statutes or particular applicable law. 

In the rule of the Code, the acceptance is configured as a free act by 
the candidate, who can accept or decline the office. The doctrine nonethe
less indicates that, on occasion, by virtue of particular law-mainly in 
elections required by the constitutions of some institutions of consecrated 
life-the elected may be obligated to accept the election made by the elec
toral body.6 Universi Dominici gregis, as far as it is concerned, urges the 
elected for the office of Roman Pontiff to accept the election made in the 
conclave ( cf. no. 86). 

6. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, cit., p. 327, note 51 *. 
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E lectus, acceptata electione,  quae confirmatione non 
egeat, officium pleno iure statim obtinet; secus non aqui
rit nisi ius ad rem. 

If the election does not require confirmation, by accepting the election the 
person elected immediately obtains the office with all its rights; other
wise, he or she acquires only a right to the office. 

SOURCES: c. 176 § 2; CodCom Resp. 4, 4 nov. 1919 

CROSS REFERENCES: cc.  382, 404, 527, 542, 3°, 1732, 1737 

C OMMENTARY ------

Jesus Minambres 

The juridical effects of the acceptance by the elected candidate (see 
commentary on c. 177) vary based on whether or not the election was con
stitutive. In the case of the constitutive election, the acceptance confers 
the office. In the non-constitutive election, where confirmation by the 
competent authority is required, the acceptance concedes the right to the 
office-ius ad rem, following the classic formula utilized by the legisla
tor-which needs the confirmation itself. 

This is the culminating moment of the election. After acceptance by 
the designated candidate (that should be carried out before the president 
of the electoral college: cf. c. 177 § 1), the elective proceeding itself is ter
minated. The final acts ( confirmation, taking of possession, etc.) then cor
respond to the initiative of the elected and not to the electoral body. The 
intervention of the college after acceptance by the elected candidate is 
only required in the case where postulation is necessary ( cf. cc. 180ff) .  

Nonetheless, the acts subsequent to the acceptance do not have the 
same juridical nature. Some are essential for the actual provision of the of
fice, such as the confirmation ( cf. c .  179). Others are essential, by univer
sal law, in relation to some specific offices, to be able to exercise the 
functions that correspond to the office. Some examples are the taking of 
possession by the diocesan bishop ( cf. c. 382), of the coadjutor bishop and 
the auxiliary ( cf. c. 404); of a parish priest ( cf. c. 527), or by a priest solely 
charged with the pastoral care of one or more parishes. ( cf. c. 542, 3°), etc. 

For other offices, the particular or statutory law regulating their pro
vision can determine other acts, not essential to the provision, but legiti
mately required through diverse concepts, that should be carried out by the 
elected, or by the electoral group, or even by third parties. Thus, for exam-
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ple, the publication of the result of the election may be required, or the 
prayer of the Te Deum in an action of thanksgiving, or other prayers, etc. 1 

In the case where someone-whether or not that person is a member 
of the electoral body-feels wronged by the act of provision ( cf. c. 1732), 
he or she may give notice of recourse within a term of fifteen canonical 
days (cf. c. 1737) .  Certainly, for this possibility to be acted upon, there 
ought to be a just motive and a personal, direct, and actual interest in the 
one elected by the one appealing.2 When the election is constitutive, no
tice of the recourse should be given before the authority responsible for 
the alternate provision of office due to loss of the right of suffrage in a 
specific case (cf. c. 165). For the election that requires confirmation, that 
is, direct intervention on the part of an ecclesiastical authority outside-at 
least pertaining to the development of this function-of the elective body, 
notice of the recourse should be given before that authority (see commen
tary on c. 179). 

In those cases where the election requires confirmation, the accep
tance by the elected confers a ius ad rem. It is not an easy task to deter
mine what this right consists of. Negatively, it is customarily indicated that 
the designated person, before the confirmation, cannot become involved 
in the administration of the ecclesiastical office, nor in what is referred to 
as spiritual welfare, nor in any material affairs (cf. c. 179 § 4).3 Further, the 
CJC/ 1 9 1 7 ,  established penalties for this case of assuming office 
(cf. c .  2394) that, nonetheless, is not considered a type of delict in the CIC 
(cf. C .  1381). 

As for what is referred to as the positive content of the ius ad rem, 
the translation of the canon refers to the office itself. Nonetheless, the 
text of c. 179 § 2 could make one think that the right refers rather to the 
confirmation and, therefore, is exhausted by its concession or denial, such 
that the designated person cannot reclaim the office without the confirm
ing act (see commentary on c. 179). In any case, what does appear clear is 
that the confirmation is not a discretional act, but due to justice ( ius ad 
rem).  Therefore, justice demands that if the elected is suitable and the 
election was carried out lawfully the confirmation will be granted. 4 

1. Cf. F. MAROTO, Instituciones de Derecho can6nico, II (Madrid 1919), pp. 393-394. 
2. Cf. E. LABANDEIRA, commentary on c. 1737, in Pamplona Com. 
3. Cf. F.X. WERNZ-P. VIDAL, lus canonicum, II, 3rd ed. (Rome 1943), p. 328. 
4. Cf. ibid., p. 329. 
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§ 1 .  Electus, si electio confirmatione indigeat, intra octi
duum utilea die acceptate electionis confirmationem 
ab auctoritate comp e tenti petere per se vel per 
alium debet; secus omni iure privatur, nisi probave
rit se a petenda confirmatione iusto impedimento 
detentum fuisse. 

§ 2. Competens auctoritas, si electum reppererit ido
neum ad normam can. 149 § 1 ,  et electio ad normam 
iuris fuerit peracta, confirmationem denegare ne

quit. 

§ 3.  Confirmatio in scriptis dari debet. 

§ 4. Ante intimatam confirmationem, electo non licet 
sese immiscere administrationi officii sive in spiri
tualibus sive in temporalibus et actus ab eo forte po

siti nulli sunt. 

§ 5 .  Intimata confirmatione, electus pleno iure officium 
obtinet, nisi aliud iure caveatur. 

§ l .  If the election requires confirmation, the person elected must, either 
personally or through another, ask for confirmation by the competent 
authority within eight canonical days of acceptance of the office; oth
erwise that person is deprived of every right, unless he or she has es
tablished that there was just reason which prevented confirmation 
being sought. 

§ 2. The competent authority cannot refuse confirmation if it has found 
the person elected suitable in accordance with can. 149 § 1 ,  and the 
election has been carried out in accordance with the law. 

§ 3. Confirmation must be given in writing. 

§ 4. Before receiving notice of the confirmation, the person elected may 
not become involved in the administration of the office, neither in 
spiritual nor in material affairs; any acts possibly performed by that 
person are invalid. 

§ 5. When confirmation has been notified, the person elected obtains full 
right to the office, unless the law provides otherwise. 

SOURCES: § 1 :  c. 177 § 1 
§ 2: c. 177 § 2; CodCom Resp. 3, 4 nov. 1919 
§ 3: C. 177 § 3 
§ 4: c. 176 § 3; CodCom Resp. ,  15 aug. 1918 
§ 5: C. 177 § 4 

CROSS REFERENCES: cc. 5 1 ,  57, 148, 149 § 1 ,  1737 

1006 



MINAMBRES Tit. IX. Ch. I. Art. 3. Election c. 179 

C OMME NTARY ------
Jesus Miiiambres 

In the case where the election is not constitutive, the legislator es
tablishes the need for the elected person to ask for confirmation, either 
personally or through another. Such petition must be made to the compe
tent authority within eight canonical days, different from the term of ac
ceptance, but with the same characteristics. The term begins at midnight 
of the day on which the notification of acceptance of the election was 
made to the president of the college. If the term is allowed to pass without 
a request for confirmation the elected person loses the right to the confir
mation, the ius ad rem that had been acquired by the acceptance. 1 

The confirmation is not a discretional act of the authority. If the 
elected person meets the requirements that the law-universal, particular, 
statutory, or regulatory-indicates, he or she should be named to the office 
in question. The authority should determine if the candidate is suitable for 
the office (not that he or she is the most suitable of all the candidates2) and 
if he or she is in communion with the Church (cf. c. 149 § 1) .  In addition, 
the authority is responsible to examine the legality of the election. If all 
these requirements are met, the confirmation is a proper act. 

The confirmation, or its refusal, should be given in a written docu
ment in which the motive for the decision is given, especially in the case of 
a refusal ( cf. c. 51 ), since the designated person has a right to the confirma
tion (see commentary on c. 178). Although it is up to the authority to deter
mine the suitability of the elected for the office, the right of the candidate 
cannot be refused without reason. One who feels wronged by the decree of 
confirmation or refusal can lodge a recourse before the hierarchical supe
rior of the authority from whom the decree was issued or before the actual 
authority within a term of fifteen canonical days ( cf. c. 1737). 3 

The notification of confirmation confers the office pleno iure. Before 
such notification, the elected cannot carry out any acts corresponding to 
the office in question, under penalty of nullity. The elected does not pos
sess any right to carry out acts of the office. His or her right ( ius ad rem) 
refers to the confirmation, and not to the office itself, as long as there is no 
notification of the decree of confirmation. Effectively, "the mere issuance 
of the act of administrative will-in our case, confirmation-does not 

1 .  Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, II, 3rd ed. (Rome 1943), p. 329; F. MAROTO, 
Instituciones de Derecho can6nico, II (Madrid 1919), pp. 398-399. 

2. Cf. Comm. 22 (1990), pp. 125-126; A. ALONSO LOBO, in Comentarios al C6digo de 
Derecho can6nico, I (Madrid 1963), p. 475. 

3. Cf. E. LABANDEIRA, Tratado de Derecho administrativo can6nico, 2nd ed. (Pamplona 
1993), pp. 423ff. 
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suffice to produce its effects, as if the administration alone existed and 
worked solely by its own agency. To the contrary, the characteristic of the 
imperium which public authorities possess is that their acts interfere in 
the subjective sphere of those under their administration by affe cting 
their rights and interests. That is why one condition for the efficacy of the 
administrative act is that it be communicated to the incumbents."4 It can 
be argued whether this deals with a requirement of the administrative act 
or its effectiveness. In any case, given that the acts are made to give effec
tiveness, the notification is indispensable (see commentary on cc. 166 
and 177). 

The legislator does not establish a time frame under which the au
thority must give notification of the confirmation or refusal. The rule es
tablished by c. 57 applies here. This rule states that if three months pass 
without an express decision by the authority, the confirmation will be un
derstood to be refused, allowing the possible lodging of rec ourse 
( cf. c. 1737), by virtue of the negative administrative silence declared by 
the legislator. 5 

The authority to whom this canon refers is determined by the law ap
plicable to the provision of the office in question (statutes, constitutions, 
particular law, custom, etc .)  or, lacking express indication, by what is es
tablished in c. 148. 

4. Ibid., p. 373. 
5. Cf. ibid. , pp. 405ff. 
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Tit. IX. Ch. I. Art. 4. Postulation 

ART. 4 
De postulatione 

ART. 4 
Postulation 

c. 180 

§ 1. Si electioni illius quern electores aptiorem putent ac 
praeerant impedimentum canonicum obstet, super 
quo dispensatio concedi possit ac soleat, suis ipsi 
suffragiis eum possunt, nisi aliud iure caveatur, a 
competenti auctoritate postulare. 

§ 2. Compromissarii postulare nequeunt, nisi id in com
promisso fuerit expressum. 

§ 1 .  If a canonical impediment, from which a dispensation can be and usu
ally is given, stands in the way of the election of a person whom the 
electors judge more suitable and pref er, they can, unless the law pro
vides otherwise, postulate that person from the competent authority. 

§ 2 .  Those to whom the power of electing has been transferred by com
promise may not make a postulation, unless this is expressly stated in 
the terms of the compromise. 

SOURCES: § 1: c. 179 § 1 
§ 2: C. 179 § 2 

CROSS REFERENCES: cc. 1 19 ,1  °, 147, 158 § 2, 159, 179 § 2 

COMMENTARY ------

Jesus Miiiambres 

1. The postulation of ecclesiastical office is a petition of the electoral 
college, presented to the competent ecclesiastical authority so that a per
son who by common law may not be elected to carry out a specific office 
due to a canonical defect or impediment may be admitted to fulfill the of
fice. This is done through a commonly granted dispensation. That is, it 
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becomes a variant of the election in which , from the voting of the electoral 
body, a person is elected who does not possess all the required conditions 
for fulfillment of the office in question. 

2. The doctrine has repeatedly indicated the similarities and differ
ences that exist between the systems of election and postulation. Gratian 
had already clearly stated that aliud est postulari, aliud eligi . In the CIC/ 
1917, postulation appeared as an autonomous system that could not coin
cide with election, although certainly the two were very similar ( cf. c. 180 
§ 1). In the CIC, nonetheless, postulation is clearly expounded in the 
framework of the election and, until the moment of designation of the can
didate, follows its rules. 

The main juridical difference between election and postulation is 
that the latter does not confer on the postulated the right to the office (ius 
ad rem) , while election does grant such right to the elected ( cf. c. 178). 
Thus, it can be stated that the confirmation of the elected is due in justice 
and cannot be denied without some injury of the right ( cf. c. 179 § 2), 
while the admission of the postulated is granted as a favor and its refusal 
cannot produce injury to any right. Another difference is seen from the 
point of view of the conditions the candidate ( elected or postulated) 
should meet. While it is enough for the elected to be a worthy and suitable 
person, the postulated should be the most able person for the office who, 
nonetheless, due to an impediment, is not suitable to fulfill that office. 
(This is a result of the literal tenor of the text of this canon.) 

Nonetheless, in order to better define the juridical framework of pos
tulation in relation to election, it is useful to keep in mind that c. 147 places 
postulation in the same verbal framework as the confirmation, separating 
both systems of provision from the conferring election. In effect, the inter
vention of the authority that implies the confirmation of the election could 
make the rule regarding postulation superfluous. It would have been suffi
cient to add the regulation that would permit dispensation of the impedi
ment in the same act as the confirmation  to the rules regarding 
confirmation. Perhaps this would require an express petition of dispensa
tion by the electoral body. In this way, the confirmation and the dispensa
tion of the impediment could have been conceded in a single act by the 
authority. 

On the other hand, the conferring election does not require any act 
by the authority. Therefore, his or her intervention is only necessary in the 
case where the candidate deemed most able and pref erred by the electors 
suffers from some impediment that can, and commonly does, receive dis
pensation, that is, in the case of postulation. This makes the specific rules 
regarding this system of provision necessary. Thus, although in this canon, 
with respect to its predecessor in the CIC/1917 ( c. 179), the explicit refer
ence to the conferring election has been eliminated, at the time of its 
drafting the conferring election was considered overall. 

1010 



MINAMBRES Tit. IX. Ch. I. Art. 4. Postulation c. 180 

Postulation is also different from the presentation carried out by a 
college or group of people (cf. c. 158 § 2) , for several reasons . First, as is 
obvious, the two differ because the right exercised by the college in postu
lation is a right of election, while in presentation it is a simple right to in
dicate a candidate to the authority who should appoint him or her. But 
overall, what distinguishes postulation from presentation is the right ac
quired by the designated person-by the fact of the designation itself
and the different nature of the action of the authority. Thus, although the 
candidate presented to the authority does not acquire any right to the of
fice ,  the authority is obligate d  to appoint the designated person 
( cf. c.  163). Such obligation should have a corresponding right, interest, or 
legitimate expectation for the person presented . In postulation, nonethe
less, neither does the candidate acquire any right (he or she is juridically 
impeded from it), nor does the authority have any obligation to grant the 
postulation ( cf. c . 182 § 3). 

Finally, postulation is not a type of free conferral with indication of 
the candidate by an electoral group . In those cases where the possibility 
of postulation is anticipated, the provision of the office corresponds to the 
electoral college. The intervention of the authority is limited to the dispen
sation of the canonical impediment. In free conferral, on the other hand, 
although a consultation with some person or college appears to be ex
pected, the provision is directly carried out by the competent authority 
(see commentary on c. 157) . 

3. Some authors speak of the existence of an improper-or simple
postulation that would be given when an authority is asked for permission 
to elect one of his or her subjects, or when the authority is asked to pro
vide an office in favor of some person. All emphasize that in neither of 
these cases is the term postulation used in a technically juridical sense, 
nor is its normal Latin significance commonly synonymous with petition, 
since in neither case does the candidate possess a canonical impediment, 
nor does the nature of the act of provision change . 

4. Postulation in a technically canonical sense is, then, a system of 
provision, different from election, in the case where the college responsi
ble to elect the candidate elects by a wide majority (cf. c. 181 § 1) a person 
who suffers some canonical impediment to fulfill the office .  It implies, 
therefore, three distinct juridical acts: election of the candidate, the postu
lation, and the dispensation of the impediment by the competent authority. 

In principle, this system is always concurrent with that of election. 
That is, unless the law applicable to the specific case-rules, statutes, par
ticular legislation-expressly excludes it, anyone who can elect can also 
postulate . An exception to this rule would be presented, according to 
some authors, in the law of religious. In this environment, despite the lack 
of an express prescription in the CIC, c . 507 § 3 of the C/C/1917, would re
main in force . This stated that postulation was considered extraordinary 
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in elections made in the chapters, and it would only be permitted if it were 
indicated in the constitutions. 

Universal law excludes postulation in the case of election by com
promise (§ 2) , unless the act of compromise expressly established the pos
sibility of postulation. 

5. In order to be configured as a form of election (as has already 
been indicated), the proceeding of designation of the candidate is very 
similar to what is prescribed by cc. 166-173. In postulation, the rules of 
election must be observed, with the exception of those that assume the 
suitability of the person that must be elected. In this first phase of designa
tion of the candidate the college must proceed, therefore, under the rules 
already set forth for the case of election (see commentary on cc . 166-173) .  
These include convocation of the college or group, communication of the 
same by those means prescribed by the law, establishment of the elective 
meeting with respect to the structural quorum, naming of the scrutineers, 
counting of the votes, proof of their validity and of the validity of the elec
tion itself, compilation of the acts with corresponding signatures, etc. 

The procedural differences are manifested only in the number of 
votes required for the candidate to be postulated (cf. c . 181 § 1) and in the 
necessity that the will to postulate be expressed in the vote itself 
(cf. c. 181 § 2) . Consequently, it appears that the college should also pro
ceed to the proclamation of the elected by the president ( cf. c. 176) but 
not to the notification of the result of the election ( cf. c. 177) . This is be
cause the initiation of the postulation-the second phase in this system of 
provision-corresponds to the president of the college or group (cf. c. 181 
§ 1) and does not require any intervention by the candidate. This empha
sizes the lack of acquisition of rights by the postulated (cf. c . 182 § 3) , 
whose only intervention revolves around the moment of acceptance 
(cf. c. 183 §§ 2 and 3). 

If the election is carried out by compromise to those who expressly 
concede the power to postulate, the proceeding will follow the rules of 
cc. 174 and 1 75. 
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Tit. IX. Ch. I. Art. 4. Postulation c. 181 

§ 1.  Ut postulatio vim habeat, requiruntur saltem duae 
tertiae partes suffragiorum. 

§ 2 .  Suffragium pro postulatione exprimi debet per ver
bum: postulo , aut aequivalens; formula: eligo vel 
postulo, aut aequipollens, valet pro electione, si  im
pedimentum non exsistat, secus pro postulatione. 

§ 1 .  For a postulation to have effect, at least two thirds of the votes are re
quired. 

§ 2. A vote for postulation must be expressed by the term 'I postulate', or 
an equivalent. The formula 'I elect or postulate', or its equivalent, is 
valid for election if there is no impediment; otherwise, it is valid for 
postulation. 

SOURCES: § 1: c. 180 § 1; CodCom Resp. 5-7, 4 nov. 1919; CodCom 
Resp. 1 et 2, 1 iul. 1922 (AAS 14 [ 1922] 406) 
§ 2: c . 180 § 2 

CROSS REFERENCES: cc. 1 19; 176 

C OMME NTARY ------
Jesus Miiiambres 

This canon indicates the procedural differences between postulation 
and election relative to the designation of the candidate (§ 2),  and in the 
requirement of the qualified functional quorum to be able to proceed to 
the effective postulation of the same (§ 1). 

1 .  The procedural differences with election, at least in the phase of 
designation of the candidate, are minimal (see commentary on c. 180). In 
§ 2, the legislator has established one of these differences: it requires that 
the petition of postulation by the voters be express, in a manner that guar
antees the voter's effective will to postulate. 

The expression of a will to postulate, in a case where the person re
ceiving the vote suffers from some impediment that is not known at the 
moment of the vote, is permitted in the same vote as one to elect if there is 
no impediment. This may be done in order to avoid a proceeding of exces
sive duration, and recalls a traditional prescription ( cf. c. 180 § 2 CIC/ 
1917). In this case, if the candidate is not affected by any impediment, the 
vote serves to elect him or her. If an impediment exists, it also serves for 
the postulation. Thus the proceeding, in a single vote, acts upon the rights 
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of both election and postulation. That is, it reveals "a dual intention: that 
of electing a candidate and that of requesting the dispensation from the 
impediment. " 1 

The legislator has attempted to indicate here the formulas that 
should be followed in the vote to express the proper will. As for the refer
ence to "equivalent" possibilities, the doctrine clarifies that the words 
rogo or peto, may be used in place of postulo, or the expressions eligo et 
postulo, eligo et peto, etc.2 Nonetheless, the same authors deny the valid
ity of the forms eligo postulando, postulo eligendo, eligo postulandum, 
eligo in postulandum, etc. 3 

2. Paragraph 1 indicates the requirement of a qualified majority of 
two-thirds of the votes of the electors in favor of the postulated candidate 
to be able to proceed to the postulation of the same to the authority. This 
rule simplifies the provision of c. 180 § 1 of the CJC/1917, which estab
lished two possibilities: a) that a vote would have been made only for pos
tulation, in which case the person who obtained the absolute majority, or 
half plus one, could be postulated; b) that together with a candidate who 
requires postulation, there can also be another or others who do not. In 
the second case, the postulating must be by two-thirds of the total votes 
issued.4 

In the case in which the voting results in a tie among various candi
dates, of whom anyone would require postulation, and none of the candi
dates acquired the majority required for election (half plus one of the 
votes of those present: cf. cc. 1 76 and 1 19 § 1; or the two thirds necessary 
for postulation: cf. c. 181 § 1), it appears that the general norm regarding 
the necessary quorum for election should be followed (see commentary 
on c .  1 76) , and that, in any case, postulation must always require a two
thirds majority. 5 

The lack of clarity in the previous legislation had provoked a reply 
from the Pontifical Commission for the Authentic Interpretation of the 
Canons of the Code of Canon Law, 6 in which the manner of proceeding 
was established for the third scrutiny when both elective and postula-

1. J.I. ARRIETA, commentary on c. 181, in Pamplona Com. 
2. Cf. M. CONTE A CORONATA, Institutiones Juris canonici, I (Taurine 1928), p. 293. 
3. Cf. ibid., note 10; F.X. WERNZ-P. VIDAL, /us canonicum, II, 3rd ed. (Rome 1943), pp. 337-

338; F. MAROTO, Instituciones de derecho can6nico, II (Madrid 1919), pp. 426-427. 
4. Cf. commentary on c. 180, in C6digo de derecho can6nico y legislaci6n 

complementaria (Madrid 1954); M. CONTE A CORONA TA, Institutiones . . .  , cit., pp. 292-295; R. 
NAZ, "Offices ecclesiastiques," in Dictionnaire de droit canonique, VI (Paris 1953), cols 
1094-1095; F.X. WERNZ-P. VIDAL, /us canonicum . . .  , cit., p. 338. 

5. Cf. F.J. URRUTIA, De normis generalibus. Adnotationes in Codicem: Liber I (Rome 
1983),  p .  1 1 7; J. MANZANARES, commentary on c .  181 ,  in Salamanca Com; E .  KNEAL, 
commentary on c. 181, in The Code of Canon Law, A Text and Commentary (New York 
1985). 

6. July 1, 1922, cf. AAS 14 (1922), p. 406. 
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tional votes occurred in the same proceeding. In this case, the person who 
obtained the relative majority and was free of impediment would be 
elected, while the postulated candidate who did not acquire two-thirds of 
the vote would always be excluded. The current legislation has incorpo
rated this interpretation in reference to the requirement of the two-thirds 
vote in favor of the postulated candidate, simplifying the system to require 
this majority in all cases. 
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§ 1.  Postulatio a praeside intra octiduum utile mitti 
debet ad auctoritatem competentem ad quam perti
net electionem confirmare cuius est dispensationem 
de impedimento concedere, aut si hanc potestatem 
non habeat, eandem ab auctoritate superiore petere; 
si non requiritur confirmatio, postulatio mitti debet 
ad auctoritatem competentem ut dispensatio conce
datur. 

§ 2 .  Si intra praescriptum tempus postulatio missa non 
fuerit, ipso facto nulla est, et collegium vel coetus 
pro ea vice privatur iure eligendi aut postulandi nisi 
probetur praesidem a mittenda postulatione iusto 
fuisse detentum impedimento aut dolo vel neglegen
tia ab eadem tempore opportuno mittenda absti
nuisse.  

§ 3 .  Postulato nullum ius acquiritur ex postulatione; earn 
admittendi auctoritas competens obligatione non te
netur. 

§ 4. Factam auctoritati competenti postulationem elec
tores revocare non possunt, nisi auctoritate consen
tiente. 

§ 1. The postulation must be sent, within eight canonical days, by the per
son who presides to the authority competent to confirm the election, 
to whom it belongs to grant the dispensation from the impediment or, 
if the person has not this authority, to seek the dispensation from a 
superior authority. If confirmation is not required, the postulation 
must be sent to the authority competent to grant the dispensation. 

§ 2. If the postulation is not forwarded within the prescribed time, it is by 
that very fact invalid, and the college or group is for that occasion de
prived of the right of election or of postulation, unless it is proved 
that the person presiding was prevented by a just impediment from 
forwarding the postulation, or did not do so in due time because of 
malice or negligence. 

§ 3. The person postulated does not acquire any right from the postula
tion; the competent authority is not obliged to admit the postulation. 

§ 4. The electors may not revoke a postulation made to the competent au
thority, except with the consent of that authority. 

SOURCES: § 1: c. 181 § 1; CodCom Resp. 8, 4 nov. 1919 
§ 2: C. 181 § 2 
§ 3: C. 181 § 3 
§ 4: C. 181 § 4 

CROSS REFERENCES: cc. 57, 85-93, 160 § 1 ,  165 
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C OMME NTARY ------
Jesus Miiiambres 

From the moment at which the electoral body has decided by major
ity to make the postulation of the candidate who suffers from a canonical 
impediment for the office in question, the second phase of this system of 
provision is initiated. This is the postulation in the strict sense, that is, the 
petition of dispensation of the impediment to the competent authority. 

1 . This is also a collegial act, pertaining to the electoral body; 1 thus, 
the procedural initiative corresponds to the president, in the name of the 
college or group, and not to the candidate, who may not yet know of the 
designation (see commentary on c. 181) .2 Specifically, the canon estab
lishes that the president of the electoral college initiates the proceeding 
through the sending of the postulation to the authority within eight days. 

2. The authority to whom the postulation should be sent in the case 
of non-constitutive elections is the same who should make the confirma
tion of the elected. In this case, nonetheless, the petition is not for con
firmation but for postulation. That is ,  it i s  for dispensation of the 
impediment, by the same authority or by the superior to whom it corre
sponds, and for admission of the postulation. 

In the case of conferring election, the postulation will be made to the 
authority competent to grant the dispensation of the impediment 
( cf. cc. 85-93), and not necessarily to the person to whom corresponds the 
free conferral of the office by loss of the right of election ( cf. c. 165) if that 
person does not possess the power to dispense the impediment in ques
tion. 3 That is, the authority is determined by the power to grant dispensa
tion, not by the power to provide the office. 

3. The term of eight days established for postulation is peremptory, 
and its passing without the postulation being sent to the authority causes 
deprivation not only of the validity of the postulation itself ipso iure, but 
also of the right of election on this occasion. This rule is a necessary law 
and, therefore, cannot be dispensed by particular, statutory, or regulatory 
law applicable to each election. 

1. Cf. F.J. URRUTIA, De normis generalibus. Adnotationes in Codicem: Liber I (Rome 
1983), p. l l8. For the CJC/1917, cf. A. ALONSO LOBO, commentary on cc .  145-195, in 
Comentarios al C6digo de derecho can6nico, I (Madrid 1963), p. 476. 

2. Cf. also, M. CONTE A CORONATA, Institutiones Juris canonici, I (Taurine 1928), p. 294; 
F.X. WERNZ-P. VIDAL, Jus canonicum, II, 3rd ed. (Rome 1943), p. 339; F. MAROTO, Instituciones 
de dereclw can6nico, II (Madrid 1919), p. 427. 

3. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum . . . , cit., p. 339; F. MAROTO, Jnstituciones . . .  , cit., 
p. 427; F.J. URRUTIA, De norm is . . .  , cit., p. 1 18; E. KNEAL, commentary on c. 182, in The Code 
of Canon Law, A Text and Commentary (New York 1985). 
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The canon anticipates the possibility that in a specific case the pos
tulation could not have been sent within the term of eight days for a just 
cause. In such circumstances, which must be proven-otherwise, the pos
tulation is null ipso facto-it can be made outside of the prescribed term. 

The canon also protects the situation of the electoral body in the 
case where the president of the body did not send the postulation due to 
fraud (fraudulent intent) or by negligence (lack of due diligence). In this 
case, if the fraud or negligence can be proven, the postulation can be pro
cessed outside of the prescribed term. 

4. Contrary to what occurs in presentation (cf. c. 160 § 1), for which 
the possibility of revocation is anticipated until the moment of institution, 
the postulation already sent to the authority cannot be revoked by the 
electoral college without the consent of the same authority. 4 The juridical 
nature of the two acts (revocation of the presentation and revocation of 
the postulation) although similar, present notable differences. On the part 
of the subject, they differ in that in presentation there is already a certain 
right or interest or, at least, the expectation of such (see commentary on 
c. 159), while "the person postulated does not acquire any right from the 
postulation" (§ 3) . In terms of the authority, they differ in that the inter
vention of the authority provides the office in presentation (cf. c. 163), 
while in this phase of postulation it only refers to the dispensation of an 
impediment ( cf. c. 183). 

Regarding the possibility of revocation, some authors have pointed 
out an essential difference between postulation and election, since in elec
tion, once the result of the voting has been proclaimed ( cf. c. 176), the col
lege cannot retract it. On the other hand, in postulation, since it does not 
confer any right in favor of the candidate, the electoral body may retract 
the postulation until the moment of admission of the postulation by the 
authority, if the authority consents. 5 

5. The juridical situation of the postulant does not change because of 
the postulation. Contrary to what occurs in election, in which there is a 
true ius ad rem relative to the confirmation, the admission of the postula
tion by the authority is a plainly gracious act and, therefore, there is no 
reason, nor any recourse, against a failure to admit. The authority, none
theless, is still obligated to give an express response in the term of three 
months, during which time the postulation is not considered admitted 
( cf. c. 57) and the right of election returns to the college. 

6. In reference to the content of the act of the authority, the doctrine 
discussed in the CJC/1917, keeping in mind that the postulation of a candi
date with an impediment that cannot be dispensed causes the loss of the 
right to provide the office by the electoral body (cf. c. 182 § 1 CJC/1917), 

4.  Cf. F.X. WERNZ-P. VIDAL, Ius canonicum, cit., p. 338. 
5. Cf. M. CONTE A CORONATA, Institutiones . . .  , cit., p. 293. 
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indicated what types of impediments can, and customarily do, receive dis
pensation. It indicated, among others, illegitimate status due to mere for
nication, lack of the required age for certain offices or prescribed grade of 
sacrament of orders, lack of an academic degree, lack of required taking 
of solemn vows, the so-called "spiritual bond" or "spiritual marriage" re
ferring primarily to bishops in relation to an office already exercised, etc. 6 

This doctrine can also offer useful instructions for the current regulations. 

6. Cf., among others, F.X. WERNZ-P. VIDAL, !us canonicum, cit., p. 336; F. MAR0T0, 
Instituciones . . .  , cit., p. 422-423; B. OJETTI, Commentarium in Codicem iuris canonici, II 
(Rome 1931), pp. 107-108. 
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§ 1 .  Non admissa ab auctoritate competenti postula
tione, ius eligendi ad collegium vel coetum redit. 

§ 2 .  Quod si postulatio admissa fuerit, id significetur 

postulato, qui respondere debet ad normam can. 177 
§ 1.  

§ 3.  Qui admissam postulationem acceptat, pleno iure 
statim officium obtinet. 

§ 1. If a postulation is not admitted by the competent authority, the right 
of election reverts to the college or group. 

§ 2. If the postulation has been admitted, this is to be notified to the per
son postulated, who must reply in accordance with can. 177 § 1 .  

§ 3 .  The person who accepts a postulation which has been admitted, im
mediately obtains full right to the office. 

SOURCES: § 1 :  c. 182 § 1 
§ 2: C. 182 § 2 
§ 3: C. 182 § 3 

CROSS REFERENCES: cc. 57, 159, 163, 177, 178, 1737 

COMMENTARY ------

Jesus Mifiambres 

1 .  The authority to which the postulation is presented can admit the 
postulation or not. This is taken as an act of favor on the part of the au
thority. 1 In any case, it appears that a resolution must be made, positive or 
negative. If the authority remains silent for the three months allowed for a 
response, the postulation is understood as rejected ( cf. c .  57), even though 
the possibility remains that recourse may be presented due to failure to 
complete the duty of the office (cf. c. 1 737) .  The electoral body can 
present this recourse, and perhaps also the postulated candidate. Al
though he or she "does not require any right from the postulation" ( c. 182 
§ 3), the candidate may have a legitimate expectation2 in the decree of 

1. Cf. F.X. WERNZ-P VIDAL, [us canonicum, II, 3rd ed. (Rome 1943), pp. 339-340; 8. OJETII, 
Commentarium in Codicem iuris canonici, II (Rome 1931), p. 1 13. 

2. Cf. F.J. URRUTIA, De normis generalibus. Adnotationes in Codicem: Liber I (Rome 
1983), p. 1 18. 
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postulation and a just motive to appeal ( cf. c. 1737 § 1 ) .  This is similar to 
what occurs with the presented candidate (cf. cc. 159, 163). 

If the response is negative, the right of election returns to the elec
toral body, which will start anew the proceedings for a new convocation 
and vote. Canon 182 § 1 of the CIC/1917, the immediate predecessor to the 
canon discussed here, anticipated a case in which the refusal of the postu
lation did not return the right of provision for the office to the electoral 
body. Instead it would be returned to the authority. This occurred when 
the college knowingly postulated a candidate with an impediment that 
could not be and was not customarily dispensed. Thus it dealt with the 
idea "of punishing those who have abused the right which they had been 
granted. "3 In the current law this norm has been abolished and the right of 
election returns in any case to the electoral body. This simplified the pre
ceding regulations, in which it would not have been easy to prove that in 
the postulation they had the knowledge, nor could it be required that 
every member of the group knew of all the impediments which could be 
and customarily were dispensed. 4 

2 .  An affirmative response by the authority does not immediately 
confer the office. Notification of the postulated and his or her acceptance 
are required. 

Notification of the admission of the postulation begins a term of 
eight canonical days (cf. c. 201 § 2) for the acceptance of the office by the 
postulated, or for his or her refusal ( cf. c. 177 § 1 ) .  Some authors indicate 
that the ancient law (prior to the CIC/1917) demanded the notification of 
the candidate prior to the act of the authority, in a manner whereby the 
postulated should first accept conditionally, so that afterward it could be 
done in a complete manner.5 The current rule (since the CIC/1917) pro
vides for the act of acceptance only after the admission of the postulation 
by the authority. 

If the candidate does not accept, the postulation produces no effect, 
and it appears that the college should then proceed to a new election al
though the legislator has not expressly indicated it in this case. 

If, on the other hand, the postulated accepts the office, he or she im
mediately obtains rights to the office pleno iure, without the necessity of 
further confirmations by any authority, although the election was not con
ferring (§ 3). 6 This is true except for universal or particular prescriptions 

3. A. ALONSO LOBO, commentary on cc. 145-195, in Comentarios al C6digo de derecho 
can6nico, I (Madrid 1963), p. 479. 

4. Cf. F.J. URRUTIA, De normis . . .  , cit., p. 119; E. KNEAL, commentary on c. 183, in The 
Code of Canon Law, A Text and Commentary (New York 1985). 

5. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum, cit., p. 339; B. OJETTI, Commentarium . . .  , cit., 
p. 125. 

6. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, cit., p. 340. Contra, cf. A. ALONSO LOBO, 
commentary on cc. 145-195, cit., p. 479. 
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regarding the taking of possession and acts after the provision in the strict 
sense (see commentary on c. 178). 

Upon notification of the postulation, the candidate to the office may 
still remain silent during the eight-day term allowed. The consequences of 
this silence are the same as those of a lack of express acceptance within 
the indicated term ( cf. c. 177). 

The rule of c. 177 § 2, which permits the reelection of a person who 
did not accept on a prior occasion, does not apply to postulation. Perhaps 
for this reason, and due to the fact that the postulated does not possess 
any right, the legislator, in the canon discussed here, does not refer to 
c. 177 in general, but only to § 1. Nonetheless, it would be useful to know 
whether the electoral college should proceed to a new designation ( elec
tion or postulation of another candidate) in the term of one month. This 
occurs in the case of refusal of an election ( cf. c. 177 § 2), 7 or if the pro
ceeding is renewed by restitution of the right to the electoral group, as if 
nothing had occurred. 8 When dealing with a lack of express disposition, 
we are inclined to accept the second possibility, which appears to be in 
agreement with what is established by this same c. 183 in § 1 .  

7. Cf. B. OJETII, Commentarium . . .  , cit., pp. 114-115. 
8. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum, cit., p. 340. 
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184 

Tit. IX. Ch. II. Loss of Ecclesiastical Office c. 184 

CAPUT II 
De amissione officii ecclesiastici 

CHAPTER II 

Loss of Ecclesiastical Office 

§ 1 .  Amittitur officium ecclesiasticum lapsu temporis 
praefiniti , expleta aetate iure definita, renuntia
tione, translatione, amotione necnon privatione. 

§ 2.  Resoluto quovis modo iure auctoritatis a qua fuit 
collatum, officium ecclesiasticum non amittitur, nisi 
aliud iure caveatur. 

§ 3. Officii amissio, quae effectum sortita est, quam pri
mum omnibus nota fiat, quibus aliquod ius in officii 
provisionem competit. 

§ 1 .  An ecclesiastical office is lost on the expiry of a pre-determined time; 
on reaching the age limit defined by law; by resignation; by transfer; 
by removal; by deprivation. 

§ 2. An ecclesiastical office is not lost on the expiry, in whatever way, of 
the authority of the one by whom it was conferred, unless the law 
provides otherwise. 

§ 3. The loss of an office, once it has taken effect, is to be notified as soon 
as possible to those who have any right in regard to the provision of 
the office. 

SOURCES: § 1: c. 183 § 1 
§ 2: C. 183 § 2 
§ 3: C. 191 § 2 

CROSS REFERENCES: cc. 143 § 1 ,  185-196, 538, 975 
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COMMENTARY ------

Pablo Gef aell 

l .  Preliminaries 

While the CJC/1917,  presented the canons of this section without 
subdivisions, in the present Code the chapter regarding loss of office has 
been structured into articles based on the diverse causes of the loss (resig
nation, transfer, removal, and deprivation). It nonetheless maintains three 
canons outside of the articles. Canon 184 is the general canon that ini
tiates chapter II. Canons 185-186, which address age and time limit, have 
also been placed outside of a specific subdivision due to the difficulties 
found in the editorial process to contain them apart a se, or in an article 
common to the two, or in article 1 regarding resignation (see commentary 
on cc. 185 and 186). These difficulties are due to the fact that they are not 
generally due to causes of loss but are reasons to tender the resignation. 
The Codex canonum Ecclesiarum orientalium, recalling this experience 
and maintaining the content, has united these three canons into one 
( c. 965), and has separated § 3 of c. 184 of the CIC making it a second in
troductory canon: c. 966. 

2. Notion of the loss of office 

The loss of ecclesiastical office is the cessation of the holding and 
possession of said office. Correcting the ancient personal vision of the au
thority that spoke of ius proprietatis officii, 1 the doctrine closest to Vati
can Council II had preferred to speak of "title" instead of "property." 2 

This general canon explains the diverse juridical mechanisms by 
which one can lose ecclesiastical offices ( office is understood here in the 
broad sense).3 Traditionally we distinguish between ammissio officii 
plena, amissio officii de iure, and amissio officii de facto. 4 The full loss 
of the office occurs when the juridical qualification and possession itself 
are lost. The mere def acto loss is produced when the holder of the office, 
retaining his or her right to the office, loses possession (e.g., if the office
holder has resigned out of fear). The loss simply de iure can occur if the 
holder of the office has lost the title but has not abandoned the office (e.g., 

1. Cf. F.X. WERNZ-P. VIDAL, Jus Canonicum, t. II (Rome 1943), p. 387, no. 22. 
2. Cf. M. CONTE A CORONATA, Compendium Juris Canonici, vol. I (Taurine-Rome 1950), 

p. 301, no. 499. 
3. Cf. Comm. 14 (1982), p. 154. 
4. Cf. F.X. WERNZ-P. VIDAL, lus Canonicum . . .  , cit., p. 387, no. 322. 

1024 



GEFAELL Tit. IX. Ch. II. Loss of Ecclesiastical Office c. 184 

in many cases of loss ipso iure considered in c . 194) . In cases where the 
canonical provision has been formalized through a civil contract, the ca
nonical mechanisms of loss of office should also be recognized civilly 
through opportune clauses , for which the loss of office de iure can eff ec
tively become full loss . This should be taken care of at the time of the cre
ation of statutes of a j uridical person recognized civilly, or at the time 
when work contracts are established. 

This canon does not claim to anticipate all the events that produce 
the vacancy of an office, as occurs, obviously, with the death of the office
holder. 5 On the other hand, reference is made to the death of a bishop 
when speaking of the methods by which an episcopal see becomes vacant 
(c. 416). Nonetheless , in such a case, real death cannot be arbitrarily com
pared with similar cases of "civil death" (e.g., deportation of the bishop, 
imprisonment, etc) .6 

With the loss of office, the incumbent also loses the vicarious ordi
nary power of the office ( c . 143 § 1) . Nonetheless, we should distinguish 
between the loss of the office and suspension of the same . Suspension 
consists only of preventing ( or, affecting the validity of the acts) or in pro
hibiting ( affecting only the legality) the exercise of the proper functions of 
the office (cf. , e.g., cc. 1331 § 1 ,  3°, 1333 § 1). 

3. The juridical modes of loss of office 

The modes of loss of office can be structured in three categories : 
a) by initiative of the incumbent (resignation); b) by an extrinsic objective 
determination (passage of a determined period of time: c. 186; reaching 
the age limit: c. 186; loss by causes established in the law: cc. 184 § 2 and 
194); c) by initiative of the authority (transfer: cc . 190-191 ;  re moval: 
cc . 192-195; deprivation : c . 196) . Nonetheless, these causes are not auto
matically effective: "even if the loss of office is based upon a juridically 
relevant fact . . .  its juridical efficacy normally depends upon the act of the 
responsible authority, and not merely on the 'fact' which, in and of itself, 
lacks any automatic efficacy. "7 Effectively, in the editorial process of the 
canons of this chapter we find attempts to introduce ipso facto causes of 
loss, without necessary intervention by the authority (see commentary on 
cc . 186 and 194) . However, in all of these cases the initial proposal was al
ways modified, and the need for a formal act by the authority established 
in order for the effective loss of office . 

5. Cf. Comm. 14 (1982), p. 153, c. 181 ad § 1. 
6. Cf. F.X. WERNZ-P. VIDAL, Ius Canonicum . . . , cit., p. 388, no . 322 I, note 10. 
7. J.I. ARRIETA, Organizzazione ecclesiastica, lezioni di Parte generate (ad usum 

scholarum) (Rome 1991-1992), p. 255 . 
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The new Regolamento generale della Curia Romana also follows 
this line in establishing the effective dismissal of offices "from the mo
ment of the communication of the appropriate provvedimento" (cf. arts. 
41 § 5, 43 § 3 and 44). 

"Depending on the case, this act may be administrative-a notifica
tion or decree ( cf. cc . 48ff) ,  of a constitutive or declarative nature 
(cf. c . 194)-or it may be judicial in character, given by means of a sen
tence. The nature of the cause or motive of the loss will differ-the cause 
must be just, proportional, or grave-according to the juridical effects de
sired and according to the attitude of the incumbent. The procedure or 
formal course of action will also depend on these two factors as well as on 
the norms of the following canons and of cc . 17 40-1752. "8 

Exceptions to the need for an act by a hierarchical superior are, first, 
some cases of resignation that do not require acceptance ( see commen
tary on c . 189) . Another exception is given in those vicarious offices that 
are lost upon the loss of authority by the capital office upon which they 
depend (see commentary on c . 184 § 2), without requiring a formal act of 
the superior. 9 

4. The "process" and content of c . 184 

This canon stems from c . 183 of the CJC/1917, to which was added 
the new § 3. In the current § 1 the reaching of an age limit has been added 
as a new cause for the loss of an office (see commentary on c . 185). 

In addition to some minor changes-which are nonetheless signifi
cant (collatum in place of concessum)-another modification with re
spect to c . 183 § 2 of the CJC/1917  is the suppression of a reference to the 
clause ad beneplacitum nostrum as a manner of limiting the duration of 
the office. As in the CJC/1917, so does c . 183 § 2 of the CIC affirm that the 
office is not lost by the expiry of the authority that conferred it. Under the 
previous rule, if upon conferring the office the aforementioned clause had 
been attached, upon the termination of the conferring authority, the con
sent for the office would also be assumed terminated, and thus the office 
would be lost. The suppression of this indication was decided "because it 
did not sound well at the time,"10 but this does not mean that it is prohib
ited to include this clause in the act of conferral of the office .  In fact, 
c. 193 § 3 speaks of those offices conferred "for a time at the prudent dis
cretion of the competent authority." It is fitting, then, to ask whether in 
those cases the termination of the conferring authority produces the ter
mination of the conferred . The general rule § 2 appears to clearly indicate 

8. J.I. ARRIETA, commentary on c. 184, in Pamplona Com. 
9. Cf. ibid. 

10. Comm. 21 (1989), p. 227. 
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that this is not the case. Nonetheless, some authors affirm the loss of of
fice in this case when the office was conferred ad beneplacitum nostrum, 
supported by c. 81 . 11  But to support this affirmation in a canon that refers 
to privileges does not appear consistent-as we will see shortly-with the 
current conception of ecclesiastical office. 

In effect, according to the theory of ecclesiastical organization, with 
the conferral of the office, its holder-if the office has power (see com
mentary on c. 145)-obtains an ordinary power (cf. c. 131) that remains 
until the office is lost (cf. c. 143 § 1) .  This office is not lost resoluto iure 
auctoritatis a quafuit collatum (cf. cc. 183 and 208 CJC/1917) .  This stabil
ity of the office and of the power attached to it is explained today by look
ing at the institutional view of the office as a stable center of jurisdictional 
competencies (see commentary on c. 145). This new vision prevented the 
ordinary power of the office from being excessively tied to a physical per
son. Previously, one had to explain the permanence of the power in the of
ficeholder once the granting authority had ceased by rec ourse to a 
comparison of ordinary power to privilege praeter ius and the conferral of 
office to a grant. 12 It is understandable, therefore, that in this canon the 
commentators of the CJC/1917, would have made reference to c. 73, which 
dealt with the non-cessation of such privileges resoluto iure concedentis. 13 

This is a comparison that was framed within the placement of the power as 
a favor benefiting the holder of the office. This view was replaced by the 
consideration of the power as a service. Therefore, to use privilege today 
to explain the stability of the office does not seem acceptable. 

Nonetheless, certain cases should be excepted from the general prin
cipal of c. 184 § 2. These are cases in which the law, whether universal or 
particular, establishes the loss of the office in the given circumstance. 
Thus, as has been stated, vicarious offices are lost when the correspond
ing capital office becomes vacant. In reality there is no canon that estab
lishes a general norm of this tenor. However, this would be the traditional 
doctrine deduced by the representative and substitutive nature of these 
offices and that is reflected in the specific norm referring to the offices of 
vicars (vicar general or episcopal vicar: c. 481) .  Nonetheless, there are a 
large number of cases in which the vicarious office is not terminated
pontifical legate, judicial vicars, and others. 14 It is also difficult to estab
lish which are the vicarious offices-except for the offices of the Roman 
Pontiff and the diocesan bishop, the rest appear to have vicarious nature. 

11 .  V. DE PAOLIS-A. MONTAN, "Normae Generali," in Il Diritto nel mistero della Chiesa, 
vol. I (Rome 1988), p. 423; L. CHIAPPETTA, Il Cadice di Diritto Canonico, commento 
giuridico-pastorale, vol. I (Naples 1988), p. 243, no. 1085. 

12. Cf. B. OJETTI, Commentarium in Codicem iuris canonici, t. IV (Rome 1931), p. 117. 
13. Cf. M. CABREROS, commentary on c. 183, in Codigo de Derecho Canonico, y legislacion 

complementaria (texto Latino y version castellana, con jurisprudencia y comentarios) , 
Madrid 1957. 

14. Canons 367, 1420 § 5. Cf. UDG, 14 and RGCR, 42. 
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The vicariate concept has also changed-since full organic responsibility 
is recognized ( cf. cc. 1734ff.) Given all these issues, it would be better not 
to consider vicarious offices as an exception to the general principle of 
continuance and limit ourselves to saying-as does the canon-that, in it
self, none terminates, although the law can establish termination in some 
cases. 

The ceasing of the office of the diocesan administrator with the tak
ing of possession of a new bishop ( c. 430) is, nonetheless, a mode of loss 
of office not well framed in those cases anticipated in this chapter. It ap
pears, therefore, that another type of loss of office should be considered: 
the provisional office, which is lost with the taking of possession by its 
permanent holder. 

We have stated previously that § 3 of this canon is a new part of the 
current Cle. Nonetheless, as some authors have noted well, 15 it deals with 
a generalization of what was already established for the case of resigna
tion in c .  1 9 1  § 2 of the CJC/19 1 7. This was decided in the very first 
schema of the revision of the Code. 16 In c. 184 § 3, although not expressly 
stated, it is understood that the person who should make the notification 
of the vacancy of the office to those who have a right to its provision is not 
the person losing the office. Rather, it is the responsibility of the same au
thority that issued the act that made the loss of office effective ( accep
tance of the resignation, decree of transfer, etc.). Even though until CIC/ 
1917, the obligation to publish the loss of the benefice (by resignation) ex
isted, this was considered repealed with the Pio-Benedictine Code, 17 and 
in this way only the obligation to notify the legitimately interested parties 
remained. 

The lack of official notification to the interested parties-according 
to some authors-is not a condition to affect the validity of acts, if the va
cancy of the office is established in such a way that it is certain they will 
be able to exercise their rights. 18 

15. Cf. R.A. HILL, commentary on C. 184, in CORIDEN-GREEN-HEINTSCHEL (Eds.), The Code of 
Canon Law, a Text and Commentary (New York 1985). 
16. Cf. Comm. 21 (1989), p. 229. 
17. F.X . WERNZ-P. VIDAL, Jus Canonicum . . . , cit., p. 396, no. 330. 
18. J. MANZANARES, commentary on c. 184, in Salamanca Com; L. CHIAPPETTA, fl Cadice di 

Diritto Canonico . . .  , cit., p. 243, no. 1086. 
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185 Ei, qui ob impletam aetatem aut renuntiationem accepta
tam officium amittit, titulus emeriti conferri potest. 

The title 'emeritus' may be conferred on one who loses office by reason of 
age, or of resignation which has been accepted. 

SOURCES: 

CROSS REFERENCES: cc. 184 § 1, 186-189, 402 § 1, 443 § 2, c. 707 § 1, 
1242 

COMMENTARY ------

Pablo Gef aell 

The loss of office by reaching a determined age limit is new in the 
CIC. However, in the majority of cases the fixing of an age limit estab
lishes more properly a cause for renunciation, and not a legitimate cause 
for removal, if the officeholder does not resign (see commentary on 
cc. 184 and 186). 

In order to understand the origin of the regulation of c. 185 regarding 
"emeritus" one must keep in mind the process of c. 184 in reference to age. 
In 1969 this new cause had been introduced with the name emeritatus 
("quando aetatis gratia quis ab officio cessat"), 1 that was placed in the 
canon that was the precursor to c. 184 § 1, saying that the office was lost 
"expletione aetatis qua quis ad normam iuris fit emeritus." Simultaneously a 
new section was created-"!, De emeritatu (vel de emeritis)"-in which a 
single canon was found: the precedent for c. 186. 2 But finally, in 1980 it was 
decided not to speak of the "emeritus" in the general canon regarding the 
modes of loss of office (c. 184), simply indicating, in this canon, loss by 
reaching an age limit. At once, the section De emeritatu was eliminated. 
The Code Commission made this decision because emeritus is not a mode 
of loss of office, but an honorific title conceded at the discretion of the au
thority to former holders of certain offices, and is not ipso iure for any type 
of office as the project anticipated. It should then have spoken of the age as 
a cause for loss of office, and not yet of the "emeritus," since this comes 
after the cessation of the office. For these reasons the precedent of c. 185 
then also introduced the possibility of conceding the title of emeritus to 
those that cease to hold an office, not only by age, but also by resignation. 3 

1. Comm. 21 (1989), p. 227. 
2. Cf. ibid., pp. 227-228 and 242. 
3. Cf. Comm. 23 (1991), p. 263. 
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It seems logical that the authority competent to grant the title of 
emeritus is the same that is competent to provide for that office.4 

The only case in which the common law granted ipso iure the title of 
emeritus is that of a diocesan bishop who resigns (c. 402 § 1 ;  cf. c. 443 
§ 2). In 1988 the Congregation for bishops presented some rules regarding 
bishops who cease to hold their office, in which it is indicated that the title 
of emeritus will also be granted automatically to those ceasing to hold an 
office in the Roman Curia, as papal legates or in other charges "expleto 
mandato, revocatione, vel renuntiatione. "5 In these cases, therefore, the 
title of emeritus is not only conceded if the office has been lost by an ac
cepted resignation, but also by revocation or by completion of the order. 

The title of emeritus or retired, as we have said, is merely honorific, 
and-by common law-does not confer any juridical attribute over the of
fice, although this may be granted by particular law. The current Code es
tablishes the possibility that bishops emeritus be granted a deliberative 
vote in the particular council ( c. 443 § 2). 6 In addition, the norms of the 
Congregation for Bishops mentioned above stipulate some new functional 
possibilities for a bishop emeritus. 7 

It is questionable where to place the case of diocesan bishops who 
leave the see in order to dedicate themselves to other offices that do not 
have an attached portio Populi Dei ( offices of the Roman Curia, secretary 
to the bishops' conference, etc.). These formally resign from the diocesan 
office, and thus obtain the title of bishop emeritus of this see, but substan
tially this deals with a transfer of office, and therefore this case should 
also be included among those stated above. 

If a diocesan bishop emeritus is religious, he may continue to reside 
outside the house of his institute ( c. 707). A diocesan bishop emeritus can 
be interred in his proper church ( c .  1242). 

Regarding the title of emeritus applied to other offices, some disposi
tions of particular law can also be found. Thus, in Spain, "every lawfully 
retired incumbent priest can use the title of the last office possessed along 
with the qualification 'retired' or 'emeritus'."8 

4. Cf. V. DE PA0LIS-A. MONTAN, "Nonnae Generali," in Il Diritto nel mistero delta Chiesa, 
vol. I (Rome 1988), p. 423. 

5. CB, Normae de episcopis ab officio cessantibus, October 31, 1988, in Comm. 20 
(1988), pp. 167-168. 

6. Cf., e.g., CONFERENZA EPISCOPALE P0LACCA, "Regolamento de! II Sinodo Plenario, 
17 ottobre 1991," in Ius Ecclesiae 5 (1993), pp. 403-404, no. III. l .  

7. See commentary on c. 402 § 1, which also cites the response of the PCITL of October 
10, 1991, AAS 23 (1991), p. 1 .  

8. CBS, Documentaci6n complementaria al decreto general del November 26, 1983, 
art. 14, l.A.3c. 
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186 Lapsu temporis praefiniti vel adimpleta aetate, amissio 
officii effectum habet tantum a momento, quo a compe
tenti auctoritate scripto intimatur. 

Loss of office by reason of the expiry of a predetermined time or of reach
ing the age limit, has effect only from the moment that this is communi
cated in writing by the competent authority. 

SOURCES : 

CROSS REFERENCES : cc. 184 § 1 ,  185, 354, 401 § 1, 538 § 3, 184 § 1 ,  193 
§ §  1 and 2, 477 § 1, 48 1 § 1, 492 § 2, 494 § 2, 522, 
538 § 1, 554 § 2, 501 § 1, 513 § 1, 624, 1422, 1751 
§ 2  

C OMMENTARY ------

Pablo Gef aell 

This canon deals with the loss of office by expiry of a predetermined 
time limit or by reaching an age limit. These in themselves do not cause 
the loss of office per se (see commentary on c. 184), but constitute only a 
motive for the competent authority to consider when deciding whether or 
not to make the loss of office effective by means of written notification to 
the incumbent. If this is not done, the tacit extension of the office is as
sumed, and as the office is not lost, its exercise is maintained pleno iure. 1 

In this respect, the process of the current canon is interesting. The 
CIC/19 17, gathered the "lapsu temporis praefiniti" only within the general 
canon regarding loss of offices ( c. 183), without clarifying whether the loss 
was produced automatically or if the announcement of the authority was 
necessary for the loss to be effective . In 1969 the consultants of the Code 
Commission proposed that the loss was "ipso facto elapsi temporis, potius 
quam intimationi ab auctoritate faciendae post exactum tempus. Est res 
minus odiosa."2 It attempted, in this way, to avoid the inconvenient duty of 
notification for the authority.3 Nonetheless, with respect to the cessation of 
the office due to age, the proposed rule required a written notification in 
order for the loss of office to take effect. 4 The two canons were then the 
only ones contained in the section "De Lapsu temporis," which has since 

1. Cf. P.V. PINTO, commentary on c. 186, in Commento al Cadice di Diritto Canonico, a 
cura di P.V. Pinto (Rome 1985). 

2. Comm. 21 (1989), p. 250. 
3. Ibid., p. 270, c. 2. 
4. Cf. ibid. , p. 270, c. 3. 
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disappeared. In the following fusion of these two canons the loss of office 
ipso facto disappears, without reasons to explain it. 5 Thus the new canon 
requires the written announcement for the effective loss of office in both 
cases.6 Canon 186 thus acquired its definitive text. We can say that the ini
tial proposal of the loss of office ipso facto has been expressly rejected. In 
order to explain this one could turn to the reason that the secretary of the 
Commission at that time pointed out for age limits: "cessatio ab officio non 
venit expletione aetatis sed per auctoritatis actum. "7 

1. Loss through age 

The Code does not mention any cessation by reason of reaching a 
certain age. The terms that the common law indicates for cardinals who 
head dicasteries of the Curia (c. 354), diocesan bishops (c. 401 § 1), coad
jutor and auxiliary bishops (c. 4 1 1) and parish priests (c . 538 § 3), are not 
really fixed age limits for the loss of office. Rather, they are ages at which 
the submission of resignation is recommended. 8 For this reason it was 
even proposed to include the canons regarding age in the section on resig
nation. 9 If the officeholder does not wish to resign, the competent author
ity can use age as a legitimate cause for removal. This removal is subject 
to paternal force in order to persuade the officeholder to resign 10 (this 
would not be valid for the case of age limit of the diocesan bishop: see 
commentary on c. 192). 

In particular law we also encounter examples of age limits where a 
dismissal may be requested or imposed if the office is not resigned sponta
neously. Thus, in Spain, "starting at seventy-five years of age every priest 
requests retirement within the social security system for priests . . . . The 
bishop can impose said retirement on those priests who have completed 
seventy years of age, without any exceptions owing to an ecclesiastical 
office . . .  " Nonetheless, the Holy See has requested that this particular leg
islation be adapted as much as possible to the rule of the Code. 11 

We have seen that age limits established in the Code are merely rec
ommendations for retirement. Nonetheless, there are also age limits fixed 
by law that are not mere recommendations for the submission of resigna
tion, but are properly framed as causes for the loss of office. Thus, for ex-

5. Cf. Comm. 22 (1990), pp. 96 and 1 14 . 
6. Comm. 23 (1991), p. 263. 
7. Ibid. 
8. Cf., for example, CD, 21 and 31 ;  and ES, 1 1  and 20 §3. 
9. Cf. Comm. 23 (1991), p. 263. 

10. Cf. c. 1742 § 1. Cf. also PCIDSVC, Response of July 7, 1978, in AAS 70 (1978), p. 534. 
11 .  CBS, Decreto general sabre algunas cuestiones especiales en materia econ6mica, 

December 1, 1984, art . 3. Confirmed ad quinquenium by the SCB el June 8, 1985, and 
renewed for three more years on May 6, 1993 (cf. Boletin Oficial de la Conferencia 
Episcopal Espanola, X (1993), p. 152). (See commentary on c. 538). 
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ample, the Regolamento generale della Curia Romana, in defining age 
limits for the termination of service, distinguishes between what is set for 
cardinals ("compiuti il settanta cinquesimo anno di eta sono pregati di 
presentare le dimissioni") ,  and for all other holders of curial offices 
("compiuto il . . .  anno di eta, decadono . . . " or "cessano . . .  "). For the heads 
of Curia, secretaries and similar offices, the age limit is seventy-five years 
of age. Members of diverse bodies are subject to an age limit of eighty 
years. Secretaries of the Roman rota have an age limit of seventy-four 
years. Subsecretaries or the equivalent have an age limit of seventy years, 
as do those officials who are priests or religious. Lay officials have an age 
limit of sixty-five years. 12 

Ecclesiastical offices are generally conferred for a time, determinate 
or indeterminate (cf. c. 193 §§  1 and 2). Lifetime offices are an exception. 

2. Loss through lapse of time 

a) Offices conferred for a pre-determined period of time 

In the common law, some offices are conferred for a pre-determined 
period of time. A listing of these offices follows: a) The offices of vicar 
general and episcopal vicar can have a determined duration (c. 481), and, 
if the episcopal vicar is not an auxiliary bishop, the duration of the man
date should be determined (c. 477 § 1). b) Members of the finance commit
tee of the diocese should be named for a term of five years, and the 
appointment is renewable (c. 492 § 2). c) The diocesan finance officer is to 
be named for a period of five years, which may be renewed (c. 494 § 2).  
d) Members of the council of priests who are not ex officio are appointed 
for a period determined in the statutes (c. 501 § 1). e) Members of the col
lege of consultors are named for five years, which can be extended until 
the constitution of the new college ( c. 502 § 1 ) . .f) The pastoral council is 
constituted for a determinate period (c. 513 § 1). g) A vicar forane should 
be named for a period determined by the particular law (c. 554 § 2). h) In 
principle, the superiors of religious institutes should be named for a deter
minate period (c. 624 § 1) .  i) The judicial vicar, associate judicial vicars, 
and all other judges of the diocese should be appointed for a determinate 
period (c. 1422). 

In particular law, the appointment of a parish priest should be for a 
determinate period only if this has been allowed by the bishops' confer
ence ( c. 522). 13 Also in particular law, the following are named for a period 

12. RGCR, 41 and 43 
13. Cf., e.g., CBS, Primer Decreto General, art. 4, in BOCEE III (1984), p. 98; CBI, delibera 

no. 5, in Notiziario CEI, December 23, 1983, p. 206; idem, delibera no. 1 7  in Notiziario CEI, 
September 6, 1984, p. 204. (For Complementary Norms promulgated by English language 
bishops' conferences, see Volume V, Appendix 3). See commentary on c. 522. 
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of five years: prefects, presidents, members, superior prelates, subsecre
taries and the equivalent, and consultors of dicasteries of the Roman 
Curia (RGCR 12 § 2). 

Based on the canon discussed here, the passage of the time limit is 
not enough to produce the loss of office. Rather, the competent authority 
must issue a decree of notification to the holder of the office. Some au
thors (based on c. 10) maintain that oral notification would be valid, al
though illicit. 14 However, it appears to us that c. 186 not only expressly 
demands the notification, but also the mode in which it must be given. 

Problems may arise if, once the designated time period has passed, 
the competent authority is negligent in presenting a written notification of 
the loss of office. It is clear that as long as the notification is not given, the 
incumbent retains the office. But does the authority indefinitely retain the 
right of notification of the loss of office? It appears so, although this situa
tion of instability in the office should be avoided (see commentary on 
c. 522). As the offices are conferred for a determinate period, they become 
offices ad nutum auctoritatis (cf. c. 193). Perhaps the administrative si
lence could be alleged to be positive and confirmation of the office for an
other period of time could be presumed if the authority does not make 
notification of the termination. However, this appears to rather force the 
sense of c. 57, which in dealing with negative administrative silence pre
supposes a negative decision after three months of silence. Therefore, one 
must presume that with silence the termination is rejected, and this ap
pears a bit forced in this case. (In the case of resignation from the office, 
nonetheless, administrative silence clearly applies: see c. 189 § 3 and com
mentary.) 

b) Offices conferred for an indeterminate period of time: 

In the common law, the vicar general can be named for an indetermi
nate time, as can the episcopal vicar if also an auxiliary bishop ( c. 4 77 § 1 ). 
Also, the parish priest should be named for an indeterminate time, with 
the exception cited above ( c. 522), but, as we have seen, a resignation is 
recommended at seventy-five years of age ( c. 538 § 3). 

In the particular law of the of the Roman Curia, the officials of the 
Curia are included for an indeterminate time within the Tabella organica. 
Here, they are appointed to one or more bodies of the Curia, having only 
the age limit already mentioned. 15 

14. Cf. V. V. DE PAOLIS-A. MONTAN, "Normae Generali," in ll Diritto nel mistero delta 
Chiesa, vol. I (Rome 1988), p. 423. 
15. RGCR, 7, 13, 41, and 43 
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ART. I 
De renuntiatione 

ART. 1 
Resignation 

c. 187 

187 Quisquis sui compos potest officio ecclesiastico iusta de 
causa renuntiare. 

Anyone who is capable of personal responsibility can resign from an ec
clesiastical office for a just reason. 

SOURCES: c. 184 

CROSS REFERENCES: cc. 184, 185, 188-189, 332 § 2, 354, 367, 401, 402, 
411, 416, 430 § 2, 481 § 1, 538, 1742, 1743 

C OMMENTARY ------

Pablo Gef aell 

Canon 187 affirms the right to renounce an office. Renunciation, in 
the proper sense, is the free termination, resignation, or abdication of ec
clesiastical office for a just cause, although formerly various nuances 
were given to these terms. 1 This should be put into the hands of the au
thority that is generally competent to accept or reject it. 

1. The right to resign 

The presentation of the resignation, as a juridical act, should meet the 
requirements found in cc. 124ff. for the validity of such acts. Canon 187 in
dicates one of these requirements: the possession of sound judgment 

1. Cf. F.X. WERNZ-P. VIDAL, lus Canonicum, t. II (Rome 1943), p. 389, no. 324. 
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("quisquis sui compos potest . . .  ") .  This requirement of c. 187 sums up the 
"legally capable person" of c. 124, given that, in our case, only the holder of 
the office can be considered competent to make his or her own resigna
tion. This person will be able, provided that he or she is of sound mind, 
since-as we will promptly see-in the current regulations no other sub
jective circumstances can exist which influence, in absence of juridical le
gitimacy, the realization of the act of resignation. 

In effect, the present canon originates from c. 184 CJC/19 1 7, but, in 
relation to this, a notable difference appears. The former legal text admit
ted the possibility of prohibiting a resignation ("nisi speciale prohibitione 
renunciatio sit ipsi interdicta"). This clause has been discussed since the 
beginning of the works of revision and, although it was not immediately 
suppressed, 2 the decision to omit it was made in 197 4. 3 

The decision to suppress this phrase clearly indicated a desire to 
suppress any form of prohibiting the right of resignation. 4 This was true as 
much for the common law (cf., e .g . ,  cc.  568 and 1485 CJC/191 7) as for 
those put forth by particular law or in the same act as the conferral of the 
office. 

2. The just reason for resignation 

The right to resign, nonetheless, contemplates only the power to sub
mit the resignation. It does not deal with a right to arbitrarily separate 
oneself from a duty which has a character of ecclesial service and was ac
cepted freely. Thus the canon specifies that there must be "just cause" for 
resignation. This is required for its acceptance or at least for its lawfulness 
(see commentary on c. 189). 

In the Corpus Juris Canonici, just causes for the resignation of a 
bishop are indicated: "debilis, ignarus, male conscius, irregularis, quern 
mala plebs odit, dans scandala, cedere possit" (X I, 9, 10). That is, a person 
may resign who would have knowledge of a crime, of disorder, of being 
hated by the public, or of creating scandal, with the fitting nuances of 
each case. 5 These causes are applied a fortiori to all inferior offices, while 
in the Roman Curia other lesser causes are also allowed. 6 Nonetheless, 
until the CJC/1917, for the majority of offices just causes for resignation 

2. Cf. Comm. 21 (1989), p. 228. 
3. Cf. Comm. 23 (1991), pp. 67 and 104. 
4. Cf., e.g., F.X. WERNZ-P. VIDAL, [us Canonicum, cit., pp. 392-392, no. 325-326; 8. OJETII, 

Commentarium in Codicem iuris canonici, t. IV (Rome 1931), pp. 120-121. 
5. Cf. B. OJETII, Commentarium . . .  , cit., t. IV (Rome 1931), pp. 1 19-120. 
6. Cf. F.X. WERNZ-P. VIDAL, [us Canonicum, cit., p. 394, no. 327 III. 
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were taxatively established.7 Beginning with the CIC/191 7, the ability to 
resign was considered for any reason, which in itself did not necessarily 
have to be grave, but proportional in importance to the office and to the 
harm that could cause the resignation. 8 

As we have said, this right to resign refers only to the act of submit
ting the resignation, since, in general, the presentation of resignation is 
not enough for the effective loss of office. For that, before all else, the re
quirements of capacity for the validity of a juridical act of resignation are 
demanded (cc. 188, 189 § 1) .  In the majority of cases its acceptance by the 
competent authority is also required (see c. 189 § 2). 

3. Tacit resignation 

In  the Pio-Benedictine Code two types of resignation are distin
guished: "express" and "tacit" ( c. 188). The latter has disappeared-at 
least nominally-from the current CIC. Tacit resignation was "the mean
ing behind certain acts voluntarily carried out by the officeholder, in vir
tue of which the law presumes, with a presumption iuris et de iure, the 
intention to resign and the acceptance of the resignation. "9 During the 
works of revision a decision was made to change the conceptualization of 
these assumptions, and consider them not only "resignation" but also "re
moval ipso iure, "10 giving origin to the current c. 194 (see commentary). 

It appears to us that the solution adopted in the previous legislative 
body was more convenient, since there are certain behaviors that, in real
ity, presuppose simply the resignation. These appear less adequate when 
considered as quasi-offenses that deserve removal. In fact, in the Regola
mento generale della Curia Romana, which is later than the CIC, the loss 
of office is still anticipated through a system similar to tacit resignation 
("rinuncia dichiarata d'ufficio" RGCR, 69). Thus, it is a less drastic mecha
nism than removal ipso iure. 

7. Cf. ibid.; and also W.H.W. FANNING, "Renunciation" in The Catholic Encyclopedia, vol. XII 
(London 1911), p. 774. 

8. Cf. M. CABREROS, commentary on c. 184, in Codigo de Derecho Canonico, y legislacion 
complementaria (texto Latino y version castellana, con jurisprudencia y comentarios) 
(Madrid 1957); R.A. HILL, commentary on C. 187, in CORIDEN- G REEN-HEINTSCHEL (Eds.), The 
Code of Canon Law, a Text and Commentary (New York 1985). 

9. M. CABREROS, commentary on c. 187, in Codigo . . .  , cit. 
10. Cf. Comm. 21 (1989), p. 229. 
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4. Conditional resignation 

Since antiquity, express resignation could be presented with condi
tions.11 In the law previous to the Code, with the typical office-benefice 
union, the same could be resigned in favor of a third person, or reserving 
the pension, or reserving the right of return, access, or admission, or to 
exchange it for another benefice. 12 In the CIC/1917, the possibility of con
ditional resignation was substantially limited. 13 A decision of the Sig
natura, of 1970, affirmed that the possibility of conditional resignation no 
longer existed, because "Summus Pontifex abrogavit canonem 2150 § 3 
(motu proprio Ecclesiae Sanctae, no. 20 § l)." 14 Nonetheless, the text of 
the Motu proprio cited by the decision did not really refer to conditional 
resignations, but to free removal. In fact, the current Code, precisely re
flecting c. 2150 § 3 of the CIC/1917, permits conditional resignation in the 
case of the parish priest asked to resign before being removed (c. 1743). 
Therefore-since no other canon exists that prohibits it-it must be sup
posed that the CIC admits, in general, the possibility of placing conditions 
on a resignation. It is clear that, in this case, its effectiveness depends on 
the acceptance of the authority. Furthermore, the conditions that affect 
the provision of the office should be understood as not acceptable by the 
inferior authority, and the possible placement of the condition will always 
be in devolutivo, not in suspensivo. 15 

In the CIC/1917, the "exchange" of offices or benefices was regulated 
by cc. 1487-1489, limiting much of the preceding regulations. 16 The ex
change of offices was not exactly a bilateral contract between the holders 
of the exchanged offices, but a free mutual resignation of these offices to 
the competent authority with the added condition by both officeholders 
that each would be conferred the office resigned by the other. 17 In this 
way, it was also seen as a reciprocal transfer made by the bishop subject 
to the condition placed by both transferees, and-when dealing with the 
right of patronage-with the consent of the trustee.18 This is not exactly 
considered resignation in favor of another, 19 because the condition placed 

11 .  Cf. M. CONTE A CORONATA, Compendium Juris Canonici, vol. I (Taurine-Rome 1950), 
p. 303, no. 505, 2° ; W.H.W. FANNING, "Abdication," in The Catholic Encyclopedia, vol. I 
(London 1907), p. 31 ;  M. CABREROS, commentary on C. 184, in C6digo .. . , cit.; F.X. WERNZ
P. VIDAL, Ius Canonicum, cit., p. 390, no. 324. 

12. For example, VI III, 10, ch. only; cf. also, W.H.W. FANNING, "Renunciation" in The 
Catholic Encyclopedia, vol. XII (London 191 1) ,  p. 774. 

13. Cf. cc. 1486, 2 150 § 3 C/C/1917; also PC!, Response May 20, 1923, in AAS 16 (1923), 
p. 1 16 (a lifetime pension as a possible lawful condition for resignation). 

14. Decision of the Signatura of June 9, 1970, in X. OCHOA, Leges Ecclesiae, vol. IV (Rome 
1974), no. 3867, col. 5840. 
15. Cf. F.X. WERNZ-P. VIDAL, Jus Canonicum, cit., p. 395, no. 328, I. 
16. Cf. ibid., p. 339-408, nos. 333-347. 
17. Cf. ibid., p. 403, no. 337. 
18. Cf. c. 1487 C/C/1917. 
19. Cf. c. 1486 C/C/1917. 

1038 



GEFAELL Tit. IX. Ch. II. Art. 1. Resignation c. 187 

on the resignation is directed at obtaining another office, not that the 
holder of the other office will obtain the one resigned. The exchange of 
offices-benefices found in many dioceses should be made with the con
sent of the respective local ordinaries. 20 

The exchange of offices-benefices is not continued in the Code, 
since the benefice system has been abolished ( c. 1272). But the existing 
possibility of placing conditions on a resignation opens up the possibility 
of a condition of this type. 

5. Specific cases of resignations 

The following are specific cases of resignations: of the Roman Pon
tiff (c. 332 § 2); of the cardinals of the Curia (c. 354); of the papal legate 
(c. 367); of the diocesan bishop (c. 4160; of the coadjutor or auxiliary 
bishop (c. 411); of the diocesan administrator (c. 430 § 2); of the vicar gen
eral or episcopal vicar (c. 481 § 1); of the parish priest (cc. 538, 1742 § 1 
and 1743); and in the Roman Curia (RGCR, 44 § 3 , 57 and 67-69). 

20. Cf. F.X. WERNZ-P. VIDAL, !us Canonicum, cit., p. 404, no. 339. 
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188 Renuntiatio ex metu gravi, iniuste incusso, dolo vel er
rore substantiali aut simoniace facta, ipso iure irrita est. 

A resignation which is made as a result of grave fear unjustly inflicted, or 
of deceit, or of substantial error, or of simony, is invalid by virtue of the 
law itself. 

SOURCES: c. 185 

CROSS REFERENCES: cc. 124-126, 184 § 1, 185, 187, 189 

COMMENTARY ------

Pablo Gef aell 

The submission of the resignation should contain the requirements 
noted in cc. 124ff. for the validity of juridical acts. 

Canon 188 sets forth four circumstances that make the act of resig
nation invalid by affecting the freedom of the person presenting the resig
nation. As occurs in the most important juridical negotiations (matrimony: 
cc. 1098 and 1 103; issue of votes: c. 1 191  § 3, etc.), grave and unjustly in
flicted fear and deceit do not merely cause the act to be rescindable 
( c. 125 § 2), but are real causes for the nullity of the act. Thus, c. 188 is an 
exception to c. 125, which contains these exceptions ("nisi aliud iure cave
atur"). This disposition seeks to protect the titleholder of the office from 
being unjustly forced to resign. Therefore, "for the validity of the resigna
tion one needs more than what the law generally requires for the validity 
of a juridical act." 1 

Logically, these causes of nullity of the act must contain the require
ments established in law and doctrine. 

l .  Fear must be subjectively grave, provoked by an external and 
human threat of serious and unjust harm that can only be avoided-at 
least in the judgment of the subject-by resigning from the office. If the 
threat is just (e.g., threat of removal for a just cause) the fear does not nul
lify the resignation. 2 This does not apply to matrimony, in which all fear 
provoked is unj ust (see commentary on c .  1 1 03). One could discuss 
whether it is necessary that the fear be inflicted in order to obtain the res-

1. J. MANZANARES, commentary on c. 188, in Salamanca Com. 
2. Cf., with regard to this subject, the decision of the SCCouncil of April 24, 1880, AAS 13, 

p. 50lff. 

1040 



GEFAELL Tit. IX. Ch. II. Art. 1. Resignation c. 188 

ignation3 or whether it is enough-as in the case of matrimony-that it be 
provoked by an external threat that does not seek to obtain the resigna
tion, but does provoke it. 

2 . Substantial error, which is similar to substantial ignorance, is an 
error in judgment regarding the essential elements of the resignation: that 
is: a) error regarding the cause or motive of the resignation (e.g., resigna
tion because an incompatibility of offices was erroneously determined); 
or b) error-or ignorance-regarding the nature of the resignation itself 
and its consequences. 4 The resignation will also be invalid if error or igno
rance exists with regard to a condition sine qua non ( c. 126), that is, that 
the condition stipulated between the person resigning and the authority 
has been erroneously understood by the person resigning. 

3. Deceit is the deception provoked in order to cause the resignation. 
The deception can deal with the causes of the resignation (e.g., deception 
of the officeholder to convince him or her of having gravely harmed some
one in the exercise of the office), or its effects, or with false future possi
bilities. 5 Thus, the deceitful error regarding the possibility of reaching a 
better future, better but incompatible with the office possessed, would 
also be included in this case. We do not agree with Chiappetta,6 who ad
mits only deceit that causes substantial error. Deceit is included as a 
cause of invalidity, and not simply as a reason to rescind the office, be
cause it seeks to protect the person presenting the resignation from any 
sufficiently grave harm (in the manner of deceit in matrimony). If strictly 
the deceit that causes substantial error were to be admitted, it could not 
be included as a cause in itself. 

4. Simony, as well as invalidating the provision for office (c. 149 § 3), 
also makes a resignation invalid. Simony, in this case, consists of the de
liberate intention to buy or sell for a temporal price the resignation of an 
ecclesiastical office (cf. c .  727 § 1 CJC/1917) .  Buying and selling here 
should be understood in the broad sense. That is, any contract, whether 
express or tacit, carrying an effect or not (c. 728 CJC/1917) .  The doctrine 
included other cases (internal simony, external mental simony) in which 
no agreement intervenes and that are not characterized as offenses. 7 We 
agree that these cases should not be considered in this canon. In order to 

3. Cf. R.A. HILL, commentary on c. 188, in CORIDEN-GREEN-HEINTSCHEL (Eds.), The Code of 
Canon Law, a Text and Commentary (New York 1985). 

4. Cf., e.g., the decision of the Signatura of June 9, 1970, in X. OCHOA, Leges Ecclesiae, 
vol. IV (Rome 1974), no. 3867, col. 5840. 

5. Cf. VJ I, 7, 2. 
6. L. CHIAPPETIA, Il Cadice di Diritto Canonico, commento giuridico-pastorale, vol. I 

(Naples 1988), p. 246, no. 1097 and note 1. 
7. Cf. M. CABREROS, commentary on c. 727, in Codigo de Derecho Canonico, y legislacion 

complementaria (texto latino y version castellana, con jurisprudencia y comentarios) ,  
Madrid 1957. 
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avoid simoniac resignations, the CJC/1917, limited resignations greatly in 
favor of third parties.8 

Canon 188 almost exactly reproduces c. 185 of the CJC/1917 .  The 
only objection presented against it during the works of codification con
sisted in that the new CIC did not define the notion of "simony." There
fore, the canon remained unclear and lacked juridical certainty for the use 
of the term. Along with the decision to avoid as much as possible the defi
nitions in the Code, a response to this problem stated that "notio suffi
cienter definitur a doctrina et iurisprudentia. "9 

Logically, these bases of nullity of the act of resignation have a prac
tical importance at the time of hierarchical recourse or an administrative 
cause against the resignation adversely affected in these cases. 

8. Cf. F.X. WERNZ-P. VIDAL, Ius Canonicum, t. II (Rome 1943), p. 395, no. 328. 
9. Comm. 14 (1982), p. 153. 
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189 

Tit. IX. Ch. II. Art. 1. Resignation c. 189 

§ 1.  Renuntiatio, ut valeat, sive acceptatione eget sive 
non, auctoritati fieri debet cui provisio ad officium 
de quo agitur pertinet, et quidem scripto vel orete
nus coram duobus testibus. 

§ 2. Auctoritas renuntiationem iusta et proportionata 
causa non innixam ne acceptet. 

§ 3 .  Renuntiatio quae acceptatione indiget, nisi intra 
tres menses acceptetur, omni vi caret; quae accepta
tione non indiget effectum sortitur communicatione 
renuntiantis ad normam iuris facta. 

§ 4. Renuntiatio, quamdiu effectum sortita non fuerit, a 
renuntiante revocari potest; effectu secuto revocari 
nequit, sed qui renuntiavit, officium alio ex titulo 
consequi potest. 

§ 1. For a resignation to be valid, whether it requires acceptance or not, it 
must be made to the authority which is competent to provide for the 
office in question, and it must be made either in writing, or orally be
fore two witnesses. 

§ 2. The authority is not to accept a resignation which is not based on a 
just and proportionate reason. 

§ 3. A resignation which requires acceptance has no force unless it is ac
cepted within three months. One which does not require acceptance 
takes effect when the person resigning communicates it in accor
dance with the law. 

§ 4. Until a resignation takes effect, it can be revoked by the person re
signing. Once it has taken effect, it cannot be revoked, but the person 
who resigned can obtain the office on the basis of another title. 

SOURCES: § 1: cc. 186, 187 
§ 2: C .  189 § 1 
§ 3: c .  189 § 2 ;  CodCom Resp. III/1 ,  14  iul. 1922 (AAS 14 
[ 1922] 526-527) 
§ 4: c. 1 9 1  § 1 ;  CodCom Resp. III/2, 14 iul. 1922 (AAS 14 
[ 1922] 526-527) 

CROSS REFERENCES: cc. 57, 184, 185, 187, 188, 332 § 2, 402, 416, 430 
§ 2, 538 § 3, 1743 
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C OMMENTARY ------

Pablo Gef aell 

This long canon originates from the fusion of cc. 186, 187, 189 and 
191 § 1 of the CJC/1917. Here, they have been reorganized and simplified, 
and some changes have been introduced. 

1. The formal requisites of the act of resignation (§ 1) 

Paragraph 1 puts forth the formal requirements for the submission of 
a resignation. These are as necessary for the validity of the resignation as 
are the substantial requirements of cc. 187-188. 

Canon 186 of the CJC/1917, was included later (in 1980) as an inci
dental clause in the current § 1, allowing resignation in writing or orally 
before the competent authority and two witnesses, but deleted the refer
ence to resignation by procurator. 1 However, some authors still consider 
resignation by procurator possible.2 The written resignation should in
clude : the person resigning, the office that person yields, the cause 
claimed, request to the authority to admit the resignation, signature of the 
party seeking resignation, and the date. 3 For greater security, this state
ment can also be legalized before a notary and filed in the archive of the 
Curia.4 The written or oral presentation before the competent authority 
and two witnesses is a necessary requirement, not only for the lawfulness 
of the resignation, but for its validity. 5 

With respect to the authority competent to receive the resignation, 
c. 187 of the CJC/1917 ,  forms the principal body of § 1 of the present 
canon, but has been notably simplified. It establishes that the resigna
tion-"whether it requires acceptance or not"-can be presented only be
fore the authority responsible for the provision of the new titleholder of 
the office. Formerly, the rule was complicated by the existence of various 
authorities competent to confer the office and receive the resignation of 
the same. 6 Also, as the right of patronage existed, so did the rule that pro
hibited and punished the resignation presented to the laity. 7 

1. Cf. Comm. 23 (1991), p. 264. 
2. L. CHIAPPETIA, Il Cadice di Diritto Canonico, commento giuridico-pastorale, vol. I 

(Naples 1988), p. 247, no. 1 103. 
3. Cf. A. ALONSO LOBO, "Oficios eclesiasticos," in Comentarios al C6digo de Derecho 

Canonico, t. I (Madrid 1963), p. 483, no. 477. 
4. Ibid.; cf. c. 186 C/C/1917. 
5. L. CHJAPPETIA, fl Cadice . . .  , cit., p. 246, n, 1102. 
6. Cf. F.X. WERNZ-P. VIDAL, Ius Canonicum, t. II (Rome 1943), pp. 396-398, no. 331; 

A. ALONSO LOBO, "Oficios eclesiasticos," cit., p. 483, note 36. 
7. Canon 2400 C/C/1917; cf., also, B. OJETII, Commentarium in Codicem iuris canonici, 

t. IV (Rome 1931), pp. 125-126. 
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2. The just reason for accepting the resignation (§ 2) 

c. 189 

Canon 189 § 1 of the CJC/19 1 7, established that the authority re
quired a just and proportioned cause-where applicable-to accept the 
resignation. During the revision work there was a desire to clarify that the 
just cause for acceptance of the resignation is not different from the just 
cause for submitting it. The authority should only investigate and judge 
whether the person presenting the resignation based it truly on a just and 
proportional cause. Therefore, there are not two causes but two judg
ments-that of the person resigning and that of the authority-of the 
same cause.8 We have already seen the just causes for resignation (see 
commentary on c. 187) . Now we consider that these causes "convince" the 
authority, who must consider the proportionality of the cause presented 
against other information that makes up the other side of the proportion. 
The authority should, then, keep in mind the requirements of service, 9 the 
exi stence of possible replacements, the appropriate support of the 
clergy, 10 the presence of a disciplinary process regarding the interested 
party ( cf. RGCR, 67), etc. 

3. The deadline for responding to resignation (§ 3) 

The CJC/1917 (in c. 189 § 2, the precedent of the current c. 189 § 3), 
demanded a response from the local ordinary, whether positive or nega
tive, within one month of the presentation of the resignation. The legal 
text was less precise in that it also required a response-at least according 
to the text of the canon-for resignations that did not require acceptance. 
Nonetheless, c. 189 § 3 of the CIC fixes a term of three months to reply to 
the resignation that requires acceptance. If a reply is not given within this 
time limit the resignation omni vi caret, being a direct application of "neg
ative administrative silence, "  which in these cases implies a denial of the 
petition ( c. 57). 

We see that, in the case where someone has presented a resignation 
and the time limit for the response has passed without result, the resigna
tion should be considered denied. But then, could the authority accept the 
resignation later without the resignation having to be presented again? If 
we follow the response to the PCI of July 14, 1922, 11 it would appear so. 12 

Nonetheless, we think that this interpretation, in making reference to the 
prior Code, cannot be considered. Furthermore, we think that the text of 
the current c. 189 § 3 in stating "renuntiatio . . .  omni vi caret" annuls any 

8. Cf. Comm. 21  (1989), p. 228. 
9. Cf., e.g., RGCR, 61. 

10. Cf. cc . 568 and 1484 CJC/1917. 
1 1 . AAS 14 (1922), p . 526. 
12 . Cf. M. CABREROS, commentary on c. 189, in C6digo . . .  , cit. 
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possible juridical effect of the initial act of presentation of the resignation 
if it has not been accepted within the legal time limit. 

The practice (used in some civil scopes) of signing the resignation 
without a defined date does not appear very correct. Since this leaves to 
the authority the possibility of specifying a date at his or her will, it can be 
a mechanism of coercion over the titleholder and harm the stability of the 
office. Nonetheless, we do not think the Code prohibits anything of this 
type. 13 

The acceptance is the act of the authority that makes the loss of of
fice effective (see commentary on c. 184). The mere presentation of the 
resignation is in itself ineffective. This general principle admits the excep
tion of constitutive resignations, which do not require acceptance ( c. 189 
§ 3). In these cases, the resignation is effective when the person resigning 
notifies the competent authority according to the rule of law, that is, com
pleting the substantial and formal requirements (cc. 187- 189). Such an 
order was not put forth-as a general rule-in the CJC/1917. Perhaps this 
was due to its infrequent practice in the common law (in particular law, on 
the other hand, it is often practiced), since in the Code only two cases of 
resignation that do not require acceptance exist. These are the resignation 
of the Roman Pontiff (c. 332 § 2) 14 and the resignation of the diocesan ad
ministrator (c. 430 § 2). 

4. Revocation of the resignation (§ 4) 

This new paragraph contradicts the provision contained in c. 191 § 1 
of the CJC/1917, that affirms the impossibility of retracting a resignation 
once it has been legitimately made. 15 In the aforementioned canon, the ex
pression "legitime facta renuntiatione ," does not make clear whether the 
impossibility of retracting the resignation comes about once the resigna
tion is "presented" or once it "has taken effect." Appealing to the clear 
sense of this expression in the previous canon (190 § 1 CJC/1917) it would 
appear that the irrevocability became effective once the resignation had 
been presented. However, since antiquity, the doctrine had accepted that 
"ante aceptationem a Superiore factam, resignans suum actum unilat
eralem potest revocare, cum res adhuc sit integra." 16 This brought about 
an authentic reply17 that clarified the question, establishing that a resigna-

13. For the contrary opinion, cf., e.g., R.A. HILL, commentary on c. 189, in CORlDEN-GREEN
HEINTSCHEL (Eds.), The Code of Canon Law, a Text and Commentary (New York 1985). 

14. Cf. VJ I, 7, 1. 
15. Cf. F.X. WERNZ-P. VIDAL, Jus Canonicum, cit., p. 398, no. 331. Cf. , also, the decision of 

the Signatura of June 11 ,  1972, in X. OCHOA, Leges Ecclesiae, vol. IV (Rome 1974), no. 4072. 
16. F.X. WERNZ-P. VIDAL, Jus Canonicum, cit., p. 398, no. 331; cf. B. OJETTI, Commentarium . . .  , 

cit., p. 133-134. 
17. CPI, RESPONSE of July 14, 1922: AAS 14 (1922), p. 526. 
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tion could be revoked if it had not yet been accepted. The text currently in 
force puts forth this authentic interpretation and extends it also to those 
resignations that do not require acceptance. Thus it is clear that the per
son resigning can revoke the resignation as long as it has not produced ef
fect (by not yet being accepted or for other reasons). 

Canon 190 of the CJC/1917 indicated that the office remained vacant 
once notification was made of the acceptance to the person resigning, and 
that the person resigning should remain in office until receiving certain 
notice of the acceptance. These provisions are not set forth expressly in 
the parallel canon of the CIC, but this does not mean that they do not re
main in force. Manzanares thinks that the notification of acceptance is no 
longer necessary for validity because "one cannot merely assume the ex
istence of invalidating clauses, one must prove it (c. 10) ." He is thus in
clined "that it is not necessary for validity, even when respect for the 
persons and the very principle of juridical security itself would seem to 
demand it. "1S However, in our understanding, the peremptory requirement 
of this notification is still set forth in the section regarding singular admin
istrative acts ( c. 4 7). This is done in such a way that the initial administra
tive act of provision of the office cannot be considered revoked until 
notification of such revocation has been legitimately made (whether 
through notification of the acceptance of a resignation or notification of a 
decree of removal, etc .) and, therefore, the vacancy of the office is not 
produced until that time. 

On the other hand, today it is not necessary to indicate the obligation 
to remain in office until receipt of certain notification of the acceptance of 
the resignation, given the new requirements for this notification. Effec
tively, according to the current regulations, in order to produce a vacancy 
of the office, "certain notification" of the acceptance is not enough. 
Rather, "lawful notification" ( c. 4 7) is necessary. In addition to being cer
tain, lawful notification must be formal or official, thus resolving any 
question put forth with respect to the text of the former canon. 19 Thus, al
though informal notice of the acceptance has been received, if it has not 
yet been communicated officially, it can be retracted and the resignation 
denied. It could appear, nonetheless, that in both the CJC/1917 ( c. 430 § 1) 
and in the current Code (cc. 416-417) the vacancy of the office of dioce
san bishop by resignation is granted upon receipt of only "certain notifica
tion" of the acceptance by the Roman Pontiff. However, affirming this is 
difficult, since, keeping in mind that c. 4 7 does not contain clauses that 
permit exceptions, it should be deduced that in this case official notifica
tion is also required. 

18. J. MANZANARES, commentary on c. 189, in Salamanca Com. 
19. Cf. M. CABREROS, commentary on c. 190, in C6digo . . .  , cit; A. ALONSO LOBO, "Oficios 

eclesiasticos," cit., pp. 484-485. 
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In spite of having been deleted from the Code, by reasons pointed 
out above, the Regolamento generale della Curia Romana still informs 
persons resigning of the obligation to continue to carry out the duties of 
the office until acceptance of the resignation has been communicated 
(RGCR, 68). 
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190 

Tit. IX. Ch. II. Art. 2.  Transfer 

ART. 2 
De translatione 

ART. 2 
Transfer 

c. 190 

§ 1.  Translatio ab eo tantum fieri potest, qui ius habet 
providendi officio quod amittitur et simul officio 
quod comittitur. 

§ 2.  Si translatio fiat invito officii titulari, gravis requiri
tur causa et, firmo semper iure rationes contrarias 
exponendi, servetur modus procedendi iure praes
criptus. 

§ 3. Translatio, ut effectum sortiatur, scripto intimanda 
est. 

§ 1 .  A transfer can be made only by the person who has the right to pro
vide both for the office which is lost and at the same time for the of
fice which is being conferred. 

§ 2. A grave reason is required if a transfer is made against the will of the 
holder of an office and, always without prejudice to the right to 
present reasons against the transfer, the procedure prescribed by law 
is to be observed. 

§ 3. For a transfer to have effect, it must be notified in writing. 

SOURCES: § 1: c. 193 § 1 
§ 2: C .  193 § 2 

CROSS REFERENCES: cc. 184 § 1, 362, 416-418, 437 § 3, 624 § 3, 1336 
§ 1, 4°, 1748-1752 

COMMENTARY ------

Pablo Gef aell 

I. THE CONCEPT OF TRANSFER 

The transfer consists of the change of the titleholder from one office 
to a different office, imposed or permitted by the competent authority for 
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legitimate reasons. It is included in the section regarding loss of offices 
because it involves the loss of the first office, although it also implies-at 
least in the logical order-the provision of the other simultaneously. 

II. THE PASSIVE SUBJECT 

Outside of the Roman Pontiff, all holders of ecclesiastical offices are 
subject to transfer, since the figure of the immovable office has been de
leted (CD 31 ; see commentary on c. 193 § 1).  However, some offices pos
sess more stability than others ( cf. cc . 193 § 1 and 522) . 

In § 2 of this canon, the word "cleric" has been removed because 
what is established in these canons should serve also for the laity. 1 How
ever, as we can observe in some legislation, in the cases of clergy and of 
religious the legislator supposes a greater availability than in the case of 
the laity (cf. RGCR, 45 § 1).  

The transfer carries with it not only the loss of office a quo, but also 
the canonical provision of office ad quad. Therefore, it is logical that the 
passive subject of the transfer must meet the conditions of suitability for 
the new office. 

III. THE COMPETENT AUTHORITY 

As transfer assumes the removal from an office and the provision for 
another, § 1 establishes that only that authority who is competent to pro
vide for both offices in question is able to carry out the transfer. This clear 
order was already noted in c. 193 § 1 of the CJC/1917. However, important 
canonical commentators-although leaving the principle firm-did not 
question the inclusion in the category of "transfer" the case where a per
son left office in a diocese to receive an office in another diocese. In this 
case, the consent of both interested ordinaries was required . 2 Nonethe
less, it appears that the clear sense of c .  190 § 1 indicates that a transfer 
can only be given among bodies of the same entity (e.g. ,  the diocese). It 
also indicates that when dealing with offices pertaining to different eccle
siastical bodies it cannot be called "transfer," but only the loss of the first 
office and, independently, reception of the new office.3 In spite of all this, 

1. Cf. Comm. 2 1 (1989), p. 229. 
2 . Cf. F.X. WERNZ-P. VIDAL, !us Canonicum, t. II (Rome 1943), p. 416, no. 355, II. 
3. Cf. R.A. HILL, commentary on c. 190, in CORIDEN-GREEN-HEINTSCHEL (Eds.), The Code of 

Canon Law, a Text and Commentary (New York 1985). 
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in certain legal texts confusion regarding terminology is still noted. In the 
Regolamento generale della Curia Romana, 44 § 2 , for example , it is 
stated that the Apostolic See can order the transfer of a priest that occu
pies an office in the Roman Curia to another service in the priest's diocese 
of origin. It even appears to be understood that this can be carried out 
without the consent of the diocesan bishop , since the text requires only 
"putting oneself in contact" with the bishop . It would be clearer if it stated 
that the Holy See could "remove" in these cases, but saying "transfer" indi
cates the concession of the other office in the diocese. This is a provision 
outside of the competence of the Holy See. In reality, this presumed trans
fer could not be done without damage to the principle of decentralization 
of the ecclesiastical bodies and the proper character, not vicarious, of the 
power of the diocesan bishop . 

The persons who chose, requested, or presented the current holder 
of the office, do not by this fact have the power to transfer him or her to 
another office. This indication of c. 195 of the CJC/1917 , has disappeared 
from the CIC, since it was no longer necessary, keeping in mind the gen
eral principle established by the current c. 190 § 1 .  

IV. TYPES OF TRANSFER, REASONS, AND MODES OF PROCEDURE 

The types of transfer are distinguished by the causes that justify the 
transfer, and by the manner in which the transfer is conducted. Since 
these factors are intrinsically related, we will discuss them together. In 
general terms, the transfer can be voluntary or forced. 

1. Voluntary transfer 

This transfer, which is accepted freely and even requested, is simi
lar-at least in  terms of the loss of the first office-to conditional 
resignation, 4 and therefore can be carried out for any just cause5 and even 
without any apparent cause. 6 This is true since the agreeing wills of the 
authority and of the affected person appear sufficient for its validity. Ef
fectively, it is a rule of prudence in the government that those persons 
demonstrating their suitability in inferior offices will gradually advance to 
ecclesiastical offices of greater importance. This is called "promotion," al-

4. Cf. M. CONTE A CORONATA, Compendium Juris Canonici, vol. I (Taurine-Rome 1950), 
p. 309, no. 521 .  (See commentary on c. 187). 

5. Cf. B. OJETTI, Commentarium in Codicem iuris canonici, t. IV (Rome 1931), p. 147. 
6. Cf. F.X. WERNZ-P. VIDAL, lus Canonicum, cit., p. 4 17, no. 356. Cf. also Comm. 23 (1991), 

p .  265. 

1051 



c. 190 Bk. I. General Norms GEFAELL 

though transfers can also be presented to offices of equal category, or 
even to inferior categories. However, these last transfers are difficult to 
make voluntarily. 

In the drafting of the canon, the mention of voluntary transfer was 
deleted because it was not considered necessary, but obvious. 7 

The manner of proceeding in these voluntary transfers does not re
quire any particular form. It is sufficient to observe the requirements for 
resignation of office a quo and the general norms for provision of office 
ad quad, 8 as well as the rules of particular law, if applicable. That is, at the 
time of conceding the office ad quad, the rights of those under whose ju
risdiction falls-by common or particular law-the conferral, election, 
presentation, or request of the titleholder for the office should not be ne
glected or omitted. This is also true in the case of forced transfers. 

2. Forced transfer 

Forced transfer is imposed by the authority against the will of the 
person concerned. This coerced transfer does not always have a strictly 
punitive character, nor is it always similar to removal, as was stated in 
c. 193 § 2 of the CJC/19179 (which spoke of "privatio," but in this text signi
fied "removal" in the generic sense: see commentary on c. 192). 

When distinguishing the types of forced transfer, nonetheless, it is 
useful to follow the types of removal, at least in terms of the causes and 
proceedings. During the works of revision of this canon it was discussed 
whether it was necessary to specify in the text the different manners of 
proceeding for each type of transfer. It was decided to make only general 
mention, referring to the requirements of law for the procedure in each 
case. 10 

The coerced transfer can be punitive or administrative. According 
to the canon, in all cases it must be imposed only for grave reasons. 

a) The punitive transfer is imposed for an offense. Its cause, then, 
must be an action classified as punishable. In c. 1336 forced transfer is 
noted as a possible expiatory penalty, but in the common law no crime ex
ists that demands this penalty. Consequently it deals only with one of the 
possibilities offered to the superior for offenses that call for an undeter
mined penalty (iusta poena puniatur) or to lessen the penalty of depri
vation of office if, in the judgment of the superior, some extenuating 
circumstance exists. 11  

7. Cf. Comm. 23 (1991), p. 264. 
8. Cf. M. CONTE A CORONATA, Compendium . . .  , cit., p. 310, no. 525. 
9. Cf. Comm. 23 (1991), p. 265. 

10. Cf. ibid. 
1 1 .  Cf. A .  ALONSO LOBO, "Oficios eclesiasticos," in Comentarios al C6digo de Derecho 

Canonico, t. I (Madrid 1963), p. 488, no. 486. 
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The manner of proceeding for the imposition of a punitive transfer 
will be that which is outlined in penal law. Therefore this type of transfer 
can be carried out through a judicial proceeding or through an extra
judicial decree ( c. 1342 § 2), although it never can be a penalty latae sen
tentiae ( c. 1336 § 2). In the case in which a "perpetual" transfer can be 
made, it cannot be imposed through an extra-judicial decree ( c. 1342 § 2). 

b) The administrative transfer is imposed for " grave" reasons, 
which are understood as causes "proportionate" to the transfer the au
thority wishes to impose. 12 The gravity of the cause should be major or 
minor according to the type of office or the circumstances. An example is 
the transfer of a titleholder from an office conferred for an indeterminate 
period of time, which possesses a iure a special stability (c. 193 § 2). In 
this case, the causes should be more serious than if the office were con
ferred for a determinate time or a time left to the prudent discretion of the 
bishop.13 In the tenor of this canon, it is somewhat surprising that the mo
tive for forced transfer of offices conferred for a time left "ad prudentem 
discretionem auctoritatis" should be grave and cannot be simply any "just 
cause," which is indicated, on the other hand, for removal from these of
fices (see commentary on c. 193) . We believe that the clarification made 
by the Commission of revisors, in reference to the interpretation of the 
"grave cause" as a cause proportionate to the type of transfer, can reduce 
this difference and equate the "proportionately grave cause" to simply 
"just cause." Similarly, if the transfer is made to an office less advanta
geous-for whatever reason-to the holder, the cause should be graver 
than a transfer to a similar office with the same circumstances in terms of 
place, schedule, etc. 

The manner of proceeding will also depend on the type of adminis
trative transfer and its causes. Thus, the authority that is going to proceed 
to the transfer should previously have been assured of the degree of stabil
ity of the office the transferee occupies. 14 The imposition of a transfer on 
holders of more stable offices-such as a parish priest-normally requires 
a special administrative proceeding (cc. 1 748-1752). 15 These are called 
strictly "administrative transfers. "  The transfer that is forced, but not pu
nitive, from offices that possess minor stability (cf., e .g. ,  RGCR, 23) are 
generally called "simple" and can be made without special proceedings, 
according simply to the general prescriptions of the law and natural eq
uity. It was preferred not to include this last requirement regarding eq
uity-originating from the requirements in CJC/ 1 9 1 7 ,  for "simple" 
removal-in this section of the Code because it is a general principle that 

12. Cf. Comm. 23 (1991), p. 264. 
13. Cf. R.R. CALVO-N.J. KINGLER (Eds.), Clergy Procedural Handbook (Washington 1992), 

p. 118. 
14. Regarding the stability of the office, see commentary on cc. 193 and 522. 
15. Cf. R.R. CALVO-N.J. KINGLER (Eds.), Clergy . . . , cit., p. 1 18. 
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should always be kept in mind. 16 Nonetheless, it appears anew in the last 
canon of the Code in relation to transfers ( c. 1 752). 

For the transfer of parish priests, as we have said, there are special 
rules (cc. 1748-1 752). Particular ordinances also exist for papal legates, 
although, in this case, their particular ordinances are due to their special 
mobility (c. 362). Their particular law regulates the transfer of religious 
superiors ( c. 624 § 3). The transfer of diocesan bishops is specifically ad
dressed in cc. 416-418. Although the Roman Pontiff could by decree force 
the transfer of a diocesan bishop, the practice of considering the bishop's 
consent is ancient. 17 

V. THE RIGHT TO OPPOSE TRANSFER 

The canon, as we have stated, mentions the method of proceeding 
only in a general manner. However, during the work of revision, there was 
a desire to reaffirm expressly that the person who was going to be trans
ferred had the right to present his or her arguments against the transfer. 18 

Furthermore, once the transfer is decreed, the Code recognizes the right 
to take recourse in suspensivo (cc. 1734 § 1, 1736 § 1, 1747 § 3, 1752)-not 
only in devolutivo, as stated in CJC/1917-against the administrative act 
imposing the transfer (cc. 1732-1739). Also, when dealing with a punitive 
transfer imposed through sentencing, the appeal suspends the execution 
of the sentence ( c. 1353) and the power of the office a quo is also sus
pended (similar to c. 143). 

Regarding the matter of opposition to transfer, the new Regolamento 
generate della Curia Romana may well be responding to the criticism by 
some authors of the prior procedure. 19 Under old articles 23 and 45 § 2, a 
party who opposed a possible transfer could present his or her argument 
only before the decision was made by the competent authority; once the 
authority decreed the transfer, the opposing party had no right to lodge an 
argument. New articles 24 and 44 have eliminated this explicit denial of 
the right to oppose following a decree; such a right now exists by way of 
appeal before the "Ufficio del Lavoro della Sede Apostolica" (art. 95). 

16. Cf. Comm. 14 (1982), p. 153, c. 189. 
17. Cf. F.X. WERNZ-P VIDAL, Jus Canonicum, cit., p. 418, no. 358; B. OJETTI, 

Commentarium . . . , cit., p. 149. 
18. Cf. Comm. 23 (1991), p. 265. 
19. Cf. J.I. ARRIETA, "Funzione pubblica e attivita di governo nell'organizzazione centrale 

della Chiesa: 11 Regolamento Generate della Curia romana," in Ius Ecclesiae 4 (1992), 
pp. 597-598. 
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VI. THE SUMMONS IN WRITING 

Paragraph 3 of c. 190 is new in relation to the respective canon of the 
CIC/1917. 

It requires, for the transfer to be effective, that the summons be 
given in writing. This may be by a simple written summons or by sending a 
copy of the decree of transfer. Thus, the mere oral notification that the 
transfer has been decided does not have any juridical force. Canon 418, 
nonetheless, speaking of the transfer of a diocesan bishop, appears to rec
ognize the effectiveness of a simple "certain notification" of the transfer. 
However, if we turn to c. 382 § 2, we see that the terms used in c .  418 
should make reference to the reception of the "apostolic letters, " and not 
to simple oral notification. The Codex canonum Ecclesiarum orienta
lium is more explicit on this point. In effect, in its c. 223-parallel to 418 
of the CIC-it does not utilize the expression "certa notitia," as does the 
CIC, but "intimatio," which is technically more exact and clarifies the 
sense of the expression used in the CIC. 
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191 § 1.  In  translatione, prius officium vacat per possessio
nem alterius officii canonice habitam, nisi aliud iure 
cautum aut a competenti auctoritate praescriptum 
fuerit. 

§ 2 .  Remunerationem cum priore officio conexam trans
latus percipit, donec alterius possessionem canonice 
obtinuerit. 

§ I. In the process of transfer, the first office is vacated by the taking of 
canonical possession of the other office, unless the law or the compe
tent authority has prescribed otherwise. 

§ 2. The person transferred receives the remuneration attached to the 
previous office until the moment of obtaining canonical possession of 
the other office. 

SOURCES: § 1: c. 194 § 1 
§ 2: C. 194 § 2 

CROSS REFERENCES: cc. 380, 382, 404, 418, 527 §§ 2 and 3, 534 § 1, 
542, 3° 

C OMMENTARY ------

Pablo Gef aell 

1. "Iter" of the canon 

This canon originates from c. 194 of the CJC/1917. The only notable 
differences with respect to the previous text ref er to the extension of the 
canon to the laity 1 and the elimination of the terminology proper to the 
benefice system. 2 

2.  Reason for the effective loss of the preceding office 

According to the general rules regarding provision for offices, in the 
transfer, the full provision for the new office is given with the taking of 
possession of it. This act finalizes the loss of the previous office, provok-

1. Cf. Comm. 21 (1989), p. 230. 
2. Cf. Comm. 21 (1989), p. 250; 22 (1990), p. 1 15. 
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ing its vacancy by law. But this general rule can have two exceptions: a) if 
the law-common or particular-orders otherwise; b) if the competent 
authority prescribes otherwise. We will look at these two cases. 

a) In the common law, c. 418, for example, establishes that the dioce
san bishop, during the interval between notification of the transfer and the 
taking of possession of the new diocese, no longer possesses all of the 
rights of office in the preceding diocese. As we can see, this is, in some 
way, an exception to the general rule of c. 191 that establishes the vacancy 
when possession of the new office is taken. We have said that this is an ex
ception "in some way," because today this case is not actually considered 
one of "vacancy," but of limitation of the competencies of the bishop who 
is ordered to leave one diocese for another. In this respect, the CJC/1917, 
left a different sense in its c. 430 § 2, stating that the diocese a quo re
mained "fully"  vacant with the taking of possession of the new diocese. 
Therefore in the interval the office was vacant, although not fully.3 This 
possibly originated with the ancient stylus Curiae romanae that antici
pated the loss of office a quo not on the day possession of the new office 
is taken, but on the day of the promotion in consistory. 4 

In the law proper of the Roman Curia we also find an example of an 
exception to the principle of c. 191 § 1. Regolamento generale della Curia 
Romana, 66, establishes the figure of "collocamento in disponibilita." This 
is a particular situation that assumes a certain loss of office-in reality it 
remains in suspension-that can terminate in transfer or removal. 

b) "The intent behind the clause 'unless the law or the competent au
thority has prescribed otherwise' is to overcome problems that could re
sult from c .  153 § 1 ,  especially when different transfers take place 
simultaneously. "5 The authority also can, for example, establish that the 
transferee-already in possession of the new office-remains in the previ
ous office until a replacement is found. In our judgment, the competent 
authority, in order to prescribe a different time of vacancy of the previous 
office, is the same authority that can order the transfer. 

In some case the transferee may decline to take possession of the 
new office. In this case, upon the passing of the time limit fixed in the de
cree of transfer or established later for the taking of possession, the au
thority should declare the first office vacant, following by analogy the 
criteria of c. 1751 § 2.6 

3. Cf. M. CABREROS, commentary on c. 194, in Codigo de Derecho Canonico, y legislacion 
complementaria (texto latino y version castellana, con jurisprudencia y comentarios) 
(Madrid 1957). 

4. Cf. M. CONTE A CORONATA, Compendium Juris Canonici, vol. I (Taurine-Rome 1950), 
p. 310, no. 526, note 7; B. OJETII, Commentarium in Codicem iuris canonici, t. IV (Rome 
1931), p. 150-151, note 4. 

5. J. MANZANARES, commentary on c. 191, in Salamanca Com. 
6. Cf. J.I. ARRIETA, Organizzazione ecclesiastica, lezioni di Parte generate (ad usum 

scholarum) (Rome 1991-1992), p. 259. 
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3. Remuneration during the period of transfer 

Paragraph 2 of the canon sets forth the same rule as c. 194 § 2 of the 
CJC/1917. The interpretive difficulties of the old text arose from the office
benefice system then prevailing. The new system of remuneration of hold
ers of ecclesiastical offices has simplified notably the rule of law. The 
transferee receives the remuneration of the office a quo until possession 
of the new office has been taken. 

The rules directly derived from this paragraph are c. 418 § 2 (regard
ing transfer of a diocesan bishop) and the Regolamento generate della 
Curia Romana, 66 § 2, that orders that "durante il periodo della dis
ponibilita e corrisposta l'intera retribuzione." 
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ART. 3 
De amotione 

ART. 3 
Removal 

c. 192 

192 Ab officio quis amovetur sive decreto ab auctoritate com
petenti legitime edito, servatis quidem iuribus forte ex 
contractu quaesitis, sive ipso iure ad normam can. 194. 

One is removed from office either by a decree of the competent authority 
lawfully issued, observing of course the rights possibly acquired from a 
contract, or by virtue of the law in accordance with canon 194. 

SOURCES: c. 192 § 1 

CROSS REFERENCES: cc. 193, 194, 682 § 2 

COMMENTARY ------

Pablo Gef aell 

Removal is the forced loss of an ecclesiastical office, in which the 
conferral of a new office to the person removed is not necessarily re
quired.1 It is established by decree of the competent authority or by the 
same law as the taxative cases seen previously. 

Removal does not necessarily have a punitive character-thus the 
distinction between removal and privation-so its primary motive is not 
punishment for a crime but seeking the public good. In fact, removal may 
be imposed for circumstances that do not imply any guilt in the person re
moved. Instead, for the good of the community, the removal of the holder 
of the office may be required. 2 

1. Cf. F.X. WERNZ-P. VIDAL, Ius Canonicum, t. II (Rome 1943), p. 419, no. 360. 
2 .  Cf. F. BOLOGNINI, Lineamenti di Diritto Canonico (Turin 1992), p. 148. 
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The CJC/1917, spoke of this case in only one canon (c. 1 92) with 
three paragraphs that the new Code has split into two canons ( cc. 192 and 
193). It has also added c. 194 regarding the causes for removal ipso iure, 
which is a re-statement of the former canon regarding tacit resignation 
( c. 188 CJC/19 17), which has now disappeared as such. 

The legislation of 1917 did not speak of "removal," but rather of the 
term "privation" ( cf. c. 192) with generic significance that was not only pe
nal. But, in fact, the doctrine limited the use of the term "privation" to pu
nitive cases, while it used the term "removal" for those cases in which the 
proceedings were not judicial, but administrative. The diversity in termi
nology between the CJC/1917, and the doctrine can be understood if one 
keeps in mind that these administrative proceedings had not been offi
cially introduced in canon law until 1910,3 in the full process of elabora
tion of the Code. 

Removal, as we have said, can be ipso iure (c. 194) or ab homine 
( c. 193). One of the practical differences between these two types of re
moval lies in the fact that the effects of the ipso iure are ex tune. That is, 
they are retroactive to the moment of the commission of the act that con
stitutes the case for the removal. On the other hand, the removal imposed 
by an act of the authority has effects ex nunc. In this way, the remunera
tion for the office, the acts placed by the officeholder, etc. ,  from the time 
of the commission ought to be restored or sanated once the removal ipso 
iure is declared. 4 

In the canon under discussion there exists an innovative norm with 
respect to the CJC/1917. It deals with the juridical protection of the rights 
acquired by contract if the removal is effected through decree (not so for 
those ipso iure). These rights are acquired by both the officeholder and by 
third parties.5 The acquired rights protected by this canon are only those 
arising from the contract (e .g.: health insurance, pension, home, etc.). The 
text of the canon appears, then, to assume that the removal that harms the 
rights acquired during exercise of the office though other means (pre
scription, custom, etc.) should not be considered invalid, thus constituting 
one of the exceptions put forth in c. 38. The issue in this case deserves an 
authentic interpretation. 

It is advisable that in the conferral of offices, overall in the case of 
the laity, the working relationship with the Church be established through 
a contractual title. 6 This is often formalized through a civil contract 
(cf. c. 494), and "in such a case it would seem advisable to insert a clause 

3. Cf. SCCong, Deer. Maxima cura, August 20, 1910, in AAS 2 (1910), p. 636ff. 
4. Cf. B. OJEITI, Commentarium in Codicem iuris canonici, t. IV (Rome 1931), p. 136, 

note 6. 
5. L. CHIAPPEITA, fl Cadice di Diritto Canonico, commento giuridico-pastorale, vol. I 

(Naples 1988), p. 253, no. 1 132. 
6. Cf. Comm. 21 (1989), p. 230. 
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in the contract which would enable the canonical prescriptions of this 
chapter to acquire legal force in the field of secular law also."7 

Nonetheless, if the holder of a diocesan office is a religious, the re
moval can be made freely, whether by the bishop of the diocese or by the 
competent religious superior. This can be done even without the consent 
of the other, with the simple notification being sufficient ( c. 682 § 2; cf. 
RGCR, 44 § 2). 

The removal of an advocate during a judicial proceeding, anticipated 
in c. 1486 § 1 ,  does not strictly correspond to the concept we utilize here, 
since it is not a loss of ecclesiastical office but its exercise in a specific 
case. 

The authority competent to remove will be the same one that is com
petent to confer the office (similar to c. 189).8 His or her power to remove 
is autonomous and does not need anyone's consent. This is true not only 
in removal from offices conferred by free conferral, but also in those con
ferred by presentation or election. 9 

"Removal" should be adequately distinguished from the figure of "re
scinding of the provision" of the office (c. 149 § 2). The difference is in 
that, for the rescinding, the provision of the office should still be recent. It 
would be better if the rules regarding rescinding were more specific, par
ticularly, for example, the causes and procedures for the rescinding. Per
haps these could be referred to rules for removal from offices. Otherwise, 
it would fall to the will of the authority to rescind the provision of any of
fice, which, in substance, would be the equivalent of removal "ad nutum 
auctoritatis" and, as we have seen, could be applied only for specific of
fices. 

7. J.I. ARRIETA, commentary on ch. II. "De ammissione officii ecclesiastici," in Pamplona 
Com, p. 158. 

8. Cf. J. MANZANARES, commentary on c. 192, in Salamanca Com. 
9. CHIAPPETTA, fl Cadice . . .  , cit., p. 253, no. 1 130. 
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§ 1. Ab officio quod alicui confertur ad tempus indefini
tum, non potest quis amoveri nisi ob graves causas 
atque servato procedendi modo iure definito. 

§ 2. Idem valet, ut quis ab officio, quod alicui ad tempus 
determinatum confertur, ante hoc tempus elapsum 
amoveri possit, firmo praescripto can. 624 § 3. 

§ 3. Ab officio quod, secundum iuris praescripta, alicui 
confertur ad prudentem discretionem auctoritatis 
competentis, potest quis iusta ex causa, de iudicio 
eiusdem auctoritatis, amoveri. 

§ 4. Decretum amotionis, ut effectum sortiatur, scripto 
intimandum est. 

§ 1. No one may be removed from an office which is conferred on a per
son for an indeterminate time, except for grave reasons and in accor
dance with the procedure defined by law. 

§ 2. This also applies to the removal from office before time of a person 
on whom an office is conferred for a determinate time, without preju
dice to can. 624 § 3. 

§ 3. When in accordance with the provisions of law an office is conferred 
upon someone at the prudent discretion of the competent authority, 
that person, may upon the judgment of the same authority, be re
moved from the office for a just reason. 

§ 4. For a decree of removal to be effective, it must be notified in writing. 

SOURCES: § 1: c. 192 § 2 
§ 3: C. 192 § 3 

CROSS REFERENCES: cc. 192-195, 253 § 3, 318 § 2, 477 § 1, 430 § 2, 
485, 494 § 2, 552, 554 § 3, 563, 572, 624 § 3, 682 
§ 2, 805, 810 § 1 ,  1420 § 5, 1422, 1436 § 2 
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C OMME NTARY ------
Pablo Gef aell 

Canon 193 deals with removal imposed by an act of the competent 
authority. In principle it recalls the norms of c.192 § 2 of the CJC/1917, but 
contains other innovations that we will discuss below. 

1. History of the canon 

In the CIC all references to movable and immovable offices have 
been suppressed (see commentary on c. 522), since in Vatican II (CD 31) it 
was decided that immovable offices did not appear very relevant. None
theless, the editorial process of this canon emphasized that, in spite of the 
fact that today one can be removed from any office, a certain stability is 
necessary in these offices-at least for the laity, due to their families. 
Therefore the stability should be equal to that possessed by the function
aries in the civil legislation of the states. 1 

As there exist among the ecclesiastical offices some that are more 
stable than others, the revision commission proposed to distinguish the 
rule for removal for those conferred ad nutum auctoritatis-which are 
the less stable-from those anticipated to be "lifelong" offices. In addition, 
it was decided that removal from offices conferred for a determined time 
period should equate-in causes and procedures-to the removal from 
lifelong offices. This would be in the case where there was a wish to pro
ceed to the removal before the completion of the anticipated term for ces
sation of the title. 2 Later the expression ad nutum was changed to the 
current ad prudentem discretionem, with a less arbitrary connotation. 3 

Nonetheless, c. 682 § 2 continues to use the old expression. Finally, given 
that in the common legislation the only office ad vitam that exists today is 
that of the Roman Pontiff, the expression was changed to the office ad 
tempus indefinitum, which is the term that has remained. The term in
definitum is preferred over indeterminatum because it expresses greater 
stability.4 

1. Cf. Comm. 21 (1989), p. 230. 
2. Cf. ibid., pp. 230-231. 
3. Cf. Comm. 22 (1990), p. 98. 
4. Cf. Comm. 23 (1991), p. 266. 
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With respect to the stability of offices conferred for a determined 
time, it could be said that "la stabilita puo coesistere con il concetto di 
tempo definito, perche 'stabilitas' significa non che debba essere nomi
nato per un tempo indefinito, ma che 'eo durante non debet amoveri. "'5 

2. Stability of offices and removal 

Keeping in mind what is stated above and examining the content of 
the current c. 193, a new classification has been established for offices 
based on their stability. These are the following: a) offices conferred for an 
indefinite time (§ 1) ;  b) offices conferred for a determined time (§ 2) ;  
c) offices whose duration is  left to the prudent discretion of the 
authority (§ 3). 

For examples of the first two types, one can look at the commentary 
on c. 186. On the other hand, offices of the third type are those whose 
holders can be freely removed by the competent authority, in spite of 
being conferred for a determined or indeterminate time-note that we do 
not say "indefinite . " Some examples of this type in the CIC are the office 
of the vicar general and the episcopal vicar, if they are not bishops ( c. 4 77 
§ 1); the chancellor and other notaries of the diocesan curia (c. 485); the 
parochial vicar (c. 552) ;  the archpriest (c. 554); the rector of a church 
(c. 563); the chaplain (c. 572); and any diocesan offices that are occupied 
by a religious or a member of a society of apostolic life ( cc. 682 § 2 ,  
738 § 2).6 

At first glance, the rule of the CIC regarding removal of these three 
types of office appears parallel, if not equal, to that of the CIC/1917, rela
tive to administrative removal from immovable offices, movable parochial 
offices, and movable non-parochial offices. 7 Nonetheless, the rule of the 
previous code has been notably simplified, and important changes have 
been introduced. 

In effect, if we analyze the rule of the former code, we can see that, 
all things considered, the holder of an office can be removed for any just 
cause and without special procedures ("simple removal") from any eccle
siastical office .  The only exceptions are parochial offices, which
whether they were removable or irremovable-always required an admin
istrative procedure regulated by the CIC/1917, in cc. 2 147ff and 2157ff. All 
other immovable offices could only be removed by a judicial procedure. 8 

5 . Cf. Comm . 13 (1981), p. 272. (See commentary on c. 522). 
6. Cf., e.g., the references to c. 682 § 2 which are made in cc. 1742 § 2, 552,  and 563 . 
7. Cf., e.g., F.X. WERNZ-P. VIDAL, Ius Canonicum, t. II (Rome 1943), p. 422, no. 363 . 
8. Canon 192 § 2 CIC/1917. Cf. B. OJETII, Commentarium in Codicem iuris canonici, t. 

IV (Rome 1931), p. 137; A. ALONSO LOBO, "Oficios eclesiasticos," in Comentarios al C6digo de 
Derecho Canonico, t. I (Madrid 1963), p. 486, no. 482. 
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In the current code, on the other hand, the "simple removal" only ap
plies for offices conferred "at the prudent discretion of the competent au
thority" ( c. 193 § 3). All other offices-temporary or for an indeterminate 
time-require grave cause and the procedure required by law (c. 193 §§  1 
and 2). 

3. The reason for removal 

a) For "simple" removal, sometimes also called "dismissal" or "resig
nation," applicable to the less stable offices, c. 193 § 3 specifies that any 
just cause is sufficient. Although the word "any," initially present, has 
been omitted from the text,9 no cause that is truly "just" can be excluded. 
The cause of this removal can be simply utility or convenience, keeping in 
mind that the reason for stability of the offices is none other than the good 
of souls. 10 

The justice of the cause is determined by the same authority that can 
make the removal, and in any case, this judgment should assure natural 
equity, as was stated in the former canon 192 § 3. This duty implies that 
the superior acts with an understanding of sufficient caution so that, if 
possible, the reputation of the person being removed is not damaged or 
that he or she is not left indigent (cf. c. 195) . Natural equity also requires 
that the person being removed be informed of the reasons for the removal, 
facing a possible recourse. Nonetheless, in any case, the same natural eq
uity can require that the causes for removal not be made public. The refer
ence to equity was omitted from the text because it is understood as a 
principle applied throughout canon law (see commentary on c. 190). 

b) Removal from offices of indefinite time, and of those conferred 
for a determined time if the removal occurs before the end of the term, re
quires grave cause. 

The further developments of this canon have maintained the former 
rule that, for this type of administrative removal, only allowed causes a 
iure determinatas. The common law indicates a series of causes in c. 1741  
(see c. 2147 § 2 CJC/1917) ,  but in the current Code, as in the previous, these 
canons indicate causes in a non-taxative manner (praesertim). 1 1  There
fore, in order to avoid falling into a rigid enumeration of the causes for ad
ministrative removal, in the last schema of the revision of the Code in place 
of the former expression, it was decided to use the current version, which 
is more generic.12 Thus, not only can new causes be established through 
particular law, but also in each specific situation the authority can deter-

9. Cf. Comm. 22 (1990), p . 98. 
10. Cf. CD, 31. (See commentary on c. 522). 
11 .  Cf. B.  OJETII, Commentarium . . .  , cit, p . 138, note 12. 
12. Cf. Comm. 23 (1991), p . 266. 
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mine if the cause is sufficiently grave for removal of these offices. Gener
ally the cause will be one of those noted in the law, but the canon permits 
the possible identification of other grave causes. 13 However, it appears to 
us that, if the grave causes are not tax:ative, the equivalent rule for "simple" 
removal could almost be considered. 

Nonetheless, when c. 1422 requires causes not only grave but also 
"legitimate,"  we believe that-in light of the former rule-removal can 
only be made by causes indicated as taxative in the law. Since the com
mon law does not indicate specific causes for the removal of judges, par
ticular law should indicate these. Otherwise they would not have the 
sense of the required "legitimate" cause .  The Codex canonum Eccle
siarum orientalium, c. 1088 § I-parallel to c. 1422 of the CIC-avoids 
the phrase found in the CIC regarding causes for removal of judges, apply
ing simply the general rule. 

4. The procedure for removal: 

a) "Simple" removal 

In the removal of conferred offices ad nutum auctoritatis no special 
procedure is set forth. The fact that a special procedure does not exist 
does not mean that the act can be carried out in any manner. 14 "Simple" re
moval is not "arbitrary" removal. It requires, in any case, the general pro
cedure set forth in the law; and, in addition, as we have indicated, the duty 
to protect natural equity requires a procedure with certain cautions. 

This is not simply a question of providing information to the person 
to be removed regarding the removal. The act should always proceed 
through decree of the removal, and, therefore, should follow the canons 
outlining administrative acts in general ( cc. 35-4 7) and particularly for 
singular decrees ( cc. 48-58). Therefore: 

a) The authority should become carefully informed in order to de
termine whether just cause for the removal exists. Anonymous accusa
tions and suspicion do not suffice ( c. 50). 

b) When possible, a hearing should be conducted of those whose 
rights may be damaged by the removal ( c. 50) and, logically, in the first 
place the person whose removal is in question should be heard before the 
decision to remove him or her is made. The Eastern Code also indicates 
the obligation of the authority to present to the interested party, before 
giving the decree, the notices and proofs that give motive for the removal. 

13. Cf. R.R. CALVO-N.J. KlNGLER (Eds.), Clergy Procedural Handbook (Washington 1992), 
p. 124. 

14. Cf. ibid. , p. 122. 
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This gives the interested party an ability to defend him or herself, respond
ing within a time period fixed by the authority (cf. c. 1517 § 2 CCEO). 

c) The decree should include-at least in summary-the motives for 
the removal (c. 51), although we see that equity protects the reputation of 
the person being removed as much as possible. Therefore, the decree may 
allege secondary reasons, concealing the principal reason, although it 
should not be concealed from the interested party. The Eastern Code, very 
insightfully, establishes that "si vero periculum publici vel privati damni 
obstat, ne motiva patefaciat, haec in libro secreto exprimantur atque ei, 
qui de recursu forte adversus decretum interpositum videt, ostendantur, si 
ipse petit" (c. 1519 § 2 CCEO) .  

d) In the case of removal of offices, the decree-in order to provide 
effect-should be communicated in writing (c. 193 § 4). Canons 37 and 
51  require that the act in itself be issued in writing, and, in order to be ef
fective, that its notification also be given in writing ( c. 54 § 2), although 
we see that, in some cases, this can be done orally (c . 55). Thus, in the 
case of removal oral notification is never appropriate. 

e) In any case, the decree and the document of notification should be 
signed, dated, and attested. 

The law, in addition, can specify, within the general framework, 
causes and procedures that should be followed for the removal of offices 
that, in principle, do not require a special procedure. 15 This is done, for ex
ample, in the Regolamento generale della Curia Romana for offices of the 
Roman Curia that-by general rule-would be removable ad prudentem 
discretionem auctoritatis. Articles 44, 56 § 3, 64, 65, 66 § 6, and 74-83 indi
cate diverse manners of carrying out the removal, although they deal, al
most always, with simple specifications of common law. Articles 74-83 
speak of removal for disciplinary reasons, which when dealing with of
fices ad nutum auctoritatis can also be completed through "simple" re
moval, but its special gravity requires more specific procedures. 

b) Strictly "administrative" removal 

In removal of offices conferred for an undefined time and temporary 
offices before their natural termination, the administrative procedure that 
should be followed will be what the law prescribes. 

The common law prescribes a special procedure for the removal of 
parish priests (cc. 1740-174 7). This law is not applied to parish priests 
who are members of religious institutes or societies of apostolic life, since 
these can be removed freely (cf. cc. 682 § 2 and 738 § 2). A special proce
dure is also indicated in the CIC for the removal of a diocesan administra
tor, if there is a desire to carry out the removal before the end of the term 
of his obligation (c. 494 § 2).  Religious superiors can be removed from 

15. Cf. ibid., p. 122. 
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office before the expiration of their term according to the causes estab
lished by the institute's own law ( c. 624 § 3). This rule also apples to soci
eties of apostolic life ( c. 734). 

If we apply what is established in c .  1747 § 3-in reference to the re
moval of parish priests16-to removal in general, it follows that there may 
be recourse in suspensivo against any decree of removal. It may be ar
gued that this is an arbitrary extension of a specific case, since in the CIC/ 
1917 (c. 192) recourse is only indicated in devolutivo (cf. , also, c. 2 146 
CIC/1917). Nonetheless today there is no doubt that the effect of recourse 
is in suspensivo against any removal, if we keep in mind that the current 
c. 143 legislates in this case the suspension of the ordinary power of the 
office in question. If the execution of the decree of removal is not sus
pended, the ordinance of c. 143 has no force. 

16. Regarding the issue, cf. A. MENDOZA, "The effect of the Recourse against the Decree of 
Removal of a Parish Priest," in Studia Canonica, 25 (1991) pp. 139-153. 
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§ 1 .  Ipso iure ab ecclesiastico amovetur: 
1 ° qui statum clericalem amiserit; 

c. 194 

2° qui a fide catholica aut a communione Ecclesiae 
publice defecerit; 

3° clericus qui matrimonium etiam civile tantum at
tentaverit. 

§ 2 .  Amotio, de qua in nn. 2 et 3 ,  urgeri tantum potest, si 
de eadem auctoritatis competentis declaratione 
constet. 

§ 1 .  The following are removed from ecclesiastical office by virtue of the 
law itself: 
1 ° one who has lost the clerical state; 
2° one who has publicly defected from the Catholic faith or from 

communion with the Church; 
3° a cleric who has attempted marriage, even a civil one. 

§ 2. The removal mentioned in nn.2 and 3 can be insisted upon only if it is 
established by a declaration of the competent authority. 

SOURCES: § 1: c. 188,4° et 5° 

CROSS REFERENCES: cc. 192, 290, 527 § 3, 1336 § 1, 5°, 1336 § 2 

1. The concept 

COMMENTARY ------

Pablo Gef aell 

Removal ipso iure is that decreed by the law itself. Based on doc
trine, it is maintained that this is possible only in those taxative cases de
termined in this canon, 1 although later we will indicate some cases not set 
forth in the canon. 

The canon addresses the administrative removal of the office, not a 
penal sanction (in cases like this the penalty latae sententiae does not ap
ply: cf. c. 1336 § 2). It does not seek punishment for the holder of the of
fice due to a crime committed. Rather, it seeks the protection of public 

1. Cf. J. MANZANARES, commentary on c. 192, in Salamanca Com; J.l. ARRIETA, 
Organizzazione ecclesiastica, lezioni di Parte generate (ad usum scholarum) (Rome 
1991-1992), p. 260; L. CHIAPPETTA, fl Cadice di Diritto Canonico, commento giuridico
pastorale, vol. I (Naples 1988), p. 255, no. 1 138; etc. 
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administration in the gravest cases in which the holder of the office
guilty or not guilty-has been placed in a situation that is incompatible 
with the public services that correspond to the office. In addressing auto
matic removal, it is logical that the law be restrictive and reduce to a mini
mum the cases of removal ipso iure. 

2. The origin of the canon 

At the beginning of the work of revision, it was decided to transfer 
the content of c. 188 of the CJC/1917, addressing tacit resignation of office, 
to the current section. 2 This decision probably resulted in excessive simpli
fication, since it implied the suppression-at least in the common law-of 
the category of "tacit resignation" of office, which in our judgment is neces
sary to recognize in specific cases. This is because, on the contrary, it 
would become overly rigorous to declare "canonical removal"-with the 
resulting damage to the reputation of the person removed-in cases of con
duct that, in themselves, only call for the "resignation" of the office (see 
commentary on c. 187). 

Canon 188 of the CJC/1917, listed up to eight taxative cases of "tacit 
resignation": that is, cases in which the voluntary act made by the holder 
of the office implied-with presumed iuris et de iure-the will of the ti
tleholder to resign, giving occasion to the automatic acceptance of the res
ignation. The office is then vacant ipso facto without need for a final 
declaration. 3 

In any case, the current c. 194 does not originate exclusively from 
the revision of the former canon regarding tacit resignation. Rather, it lists 
three cases of removal ipso iure: two of these originate from the former 
c.  188 (nos. 4° and 5°) and the third corresponds to c .  2 13 § 1. 

Since the first version of the present canon, the requirement that 
contained the declaration of the authority to enforce the urgency of a re
moval was established. Also, the causes for removal that affect only the 
clergy and those that are general for all were differentiated. 4 

During the work of revision all the proposed causes, one by one, 
were critiqued, arriving at a question of the need for the canon itself, 
since-it was said-almost all of the cases require, and can be decided, by 
decree of the authority. Finally it was decided to leave only the actual as
sumptions, among other reasons because the suppressed cases were al
ready addressed in penal law. 5 

2. Cf. Comm. 21 (1989), p. 229. 
3. Cf. B. OJEITI, Commentarium in Codicem iuris canonici, t. IV (Rome 1931), p. 128; 

A. ALONSO LOBO, "Oficios eclesiasticos," in Comentarios al C6digo de Derecho Canonico, t. I 
(Madrid 1963), p. 482, no. 4 76. 

4. Cf. Comm. 21 (1989), p. 231. 
5. Cf. Comm. 23 (1991), pp. 267-268. 
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3. Suppressed cases 

We will look at the cases contained in the former c. 188 that have 
been suppressed in the present rule. It is useful to specify, first of all, that 
only the automatic character of the loss of office for said causes was sup
pressed, since these same cases normally constitute just cause for re
moval by decree. 

a) Religious profession (c. 188 , 1° CJC/1917). This was suppressed 
as a cause for removal ipso iure because, in the first place , it did not deal 
with removal, but with tacit resignation. Secondly, such a legal deposition 
did not apply to members of secular institutes. Finally, it was suppressed 
because the issue is already regulated in  the law of the religious6 

( cf. cc. 671 , 682). 

b) Negligence in taking possession ( c. 188 , 2° CJC/1917). This was 
suppressed because it appeared too difficult to establish as a cause for au
tomatic removal , since its reason for existence was only understood 
within the system of benefices, since repealed.7 Nonetheless, the present 
Code establishes that negligence in taking possession of the office of par
ish priest can give cause for the ordinary to declare the parish vacant 
( c. 527 § 3). Given that this case does not refer to the constitutive act of re
moval, but the declarative act of vacancy of the parochial office, should it 
be understood as a case of removal ipso iure? If not, it could be under
stood as a case of "tacit resignation" (see commentary on c. 187). It has 
also been noted in the Regolamento generale della Curia Romana, 69, 1°, 
which declares as renouncing the person who, without a justifying motive , 
does not assume service on the date indicated in the letter of appoint
ment. 

c) Incompatibility of offices (c. 188, 3° CJC/1917; see the current 
c. 152 and commentary). The present understanding is that the person who 
should judge the incompatibility and the state of need in each case is only 
the superior, and not the law itself, which has been suppressed. 8 Some au
thors, based on the prohibition of c. 152, continue to affirm the automatic 
cessation of the first office if it is incompatible with the new one, even con
sidering the person who retains the first office "a usurper" (cf. c. 1381 § 2).9 

The opinion of Erdo appears more certain to us. He sustains that in the 
present rule automatic cessation for this reason has disappeared. 10 The su
perior, then, would be the one to declare incompatibility and decree-if it 
is considered necessary-the removal from the first office. Therefore , the 

6. Cf. Comm. 23 (1991), p. 267. 
7. Ibid. 
8. Cf. Comm. 22 (1990) , pp. 99-100. 
9. Cf. J. MANZANARES , commentary on c. 152, in Salamanca Com. 

10. Cf. P. ERDO, "De incompatibilitate officiorum, specialiter paroeciarum. Adnotationes 
ad cann. 152 et 526," in Periodica de re canonica, 80 (1991), p. 506. 
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declaration of incompatibility will only be a legitimate motive for proceed
ing to removal, but not a cause for removal ipso iure. The CIC/1917, fore
sees the automatic privation of both offices if the titular, with obstinacy, 
desired to retain both offices simultaneously (c. 2396 CIC/1917). 

d) Voluntary enrollment in a secular militia (c. 188, 6° CIC/1917). 
This cause disappeared in the present Code without any motives having 
been indicated. This may be because the prohibition affected only clerics 
and religious ( cf. cc. 289 § 1 and 672), and, in these cases, the proper ordi
nary can-and perhaps should-act directly. Although the Code does not 
anticipate this as a cause for automatic cessation, in the Regolamento gen
erate delta Curia Romana, 63 , 2°, it was considered tacit resignation of 
the office of a person "non intenda, se italiano, fruire della esenzione dal 
servizio militare o da altre prestazioni di carattere personale verso lo 
Stato Italiano . . .  " 

e) Abandoning ecclesias tical garb. Communicationes does not indi
cate the reasons for the suppression of this case, considered in c. 188, 7° 

of the CIC/1917. In any case , it addresses a disciplinary issue that would 
require the direct intervention of the authority, but not the automatic na
ture of the law. 

f) Abandoning the obligatory residence (c . 188 ,8° CIC/19 17). This 
cause was suppressed as a motive for automatic removal because it was 
already considered in penal law11  as a case for possible privation of office 
and not as a cause for automatic removal ( cf. c. 1396). 

Initially there was a proposal to also include the public abandon
ment of the office as a new motive for removal ipso iure, but later this 
idea was abandoned because it required investigation and a declaration by 
the authority and, therefore , could be a cause of removal by decree . 12 

Nonetheless, the Regolamento generate delta Curia Romana, 69 § 4° con
sidered the subject of tacit resignation to "chi senza giustificato motivo: . . .  
risulti arbitrariamente assente dall'ufficio per cinque giorni consecutivi e 
non riprenda servizio entro il termine di cinque giorni dal ricevimento 
dell'ingiunzione di presentarsi, che il Superiore gli debe comunicare per is
critto." In the CIC/1917, some cases of penal privation imposed by the law 
itself were noted. 13 

As we have said, according to the doctrine , the cases of removal ipso 
iure should be those taxatively noted in the Code. Nonetheless, we see that 
there are other situations not foreseen by this legal body that, through their 
significance, require the declaration of automatic loss of office. Therefore, 
we can say that the law establishes causes of "tacit resignation," as was 

11 .  Comm. 23 (1991), p. 267. 
12. Cf. Comm. 21 (1989), p. 231, c. 10 § 1, 6°; ibid., 22 (1990), p .  99-100, c. 45 § 1, 5°; ibid., 

23 (1991), p. 267. 
13. Canons 2266, 2396, 2397, 2398 CIC/1917. 
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done in the Regolamento generale della Curia Romana. However, no such 
note exists in the Code as such. In this way, respect was achieved for the 
doctrine regarding the restrictive character of removal ipso iure, although 
shortly we will see other cases that directly contradict this. 

4. The foreseen cases of removal "ipso iure" 

a) One who has lost the clerical state. Loss of the clerical state is 
produced by decree, rescript, or sentence ( cf. cc. 290, 1336 § 1 ,  5°) .  This 
does not necessarily indicate a sanction or punishment, since it could also 
be due to invalidity of the ordination or to motives of grave nature that are 
not penal. Although some believe the contrary, 14 the removal in this canon 
has no penal character. Rather, it is administrative. It is merely an effect 
reflective of a situation of unsuitability for the discharge of ecclesiastical 
offices that is produced by loss of the clerical state. 15 Thus, the verb "de
prive," used in c.  292, does not have the strict sense of penal removal (see 
commentary on c .  196). 

b) One who has publicly defected from the Catholic faith or ecclesi
astical communion. The fundamental difference between this case and 
the one considered in c. 188, 4° of the CJC/1917, is that the present rule, in 
addition to the abandonment of the Catholic faith, has added abandon
ment of ecclesiastical communion. 

The problem in this case will be to interpret when there is "public" 
abandonment of the faith or of communion. Some authors maintain that 
the abandonment must be public, but not necessarily "formal. " 16 But if 
"public" is understood as "susceptible to proof in the external forum," and 
not only "formally and publicly declared," it will be difficult to establish 
the moment of the loss of office. The theme has its relevance since, if the 
requirement of "public abandonment" is given without yet having been de
clared by the authority (see below, no. 5), the office is in reality lost-al
though the removal is not able to be urged. Therefore the acts carried out 
in the exercise of the office would be null and void (see commentary on 
C .  192). 

Penal law, in order to classify the abandonment of faith or commun
ion as criminal, requires that such abandonment be made "external," 
therefore "public" in that it be "susceptible to proof in the external forum," 
not necessarily "well-known to everyone" or "publicly declared." It should 
be assumed that, in administrative removal ipso iure because of public 
abandonment of the faith or ecclesiastical communion, the term "public" 
is used in this sense. 

14. Cf. L. CHIAPPETTA, fl Cadice . . .  , cit., p. 253, no. 1129. 
15. Cf. B. GANGOJTJ, commentary on c. 194, in CIC (Valencia 1993), p. 115. 
16. V. DE PAOLIS-A. MONTAN, "Normae Generali," in fl Diritto nel mistero della Chiesa, 

vol. I (Rome 1988), p. 427-428. L. CHIAPPETTA, fl Cadice .. .  , cit., p. 255, no. 1 140. 
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It is well known that the crimes of heresy, apostasy, and schism are 
punished with the penalty latae sententiae of excommunication ( c. 1364 
§ 1; cf. c. 751). This, before being declared, causes only the penal prohibi
tion of the "exercise" of office (c. 1331 § 2, 3°). The ultimate authoritative 
declaration of the excommunication produces, on the other hand, the in
ability to "obtain" new offices (c. 1331 § 2, 4°). Keeping in mind that in this 
case-contemporaneously with the undeclared penalty latae sententiae
the titleholder has been removed ipso iure from office, it can be affirmed 
that this not only "prohibits the exercise" of the office but that it is strictly 
"lost." This loss (administrative) is not configured as an added penalty, but 
as an inadequacy for the development of the administrative function due 
to the personal juridical situation produced by the excommunication. 17 

c) A cleric who has attempted marriage, even a civil one. The 
clause "even a civil one" is not superfluous, as it establishes that even a 
civil marriage could be considered an attempt at marriage. Effectively, in 
principle, the civil marriage is not juridically relevant in the canonical or
der. Therefore, if in the CIC it were not expressly indicated, the cleric that 
celebrated civil marriage would not incur an attempt at marriage. 18 

This cause-the attempt of civil marriage-does not apply to the la
ity, nor to religious that are not clerics. During the work of revision a pro
posal was made to include mention of the laity that attempt civil marriage, 
but this was rejected as not appropriate, since removal ipso facto should 
be restricted to the most grave cases. 19 In such cases, although the at
tempt at marriage is invalid, the loss of office is not ipso iure, although, 
logically, the act could be considered as sufficient cause for removal ab 
homine, through decree. To include, through particular law, the civil mar
riage of the laity as a cause for automatic loss of office, as proposed by 
some authors,20 would contradict the taxative character of those causes 
for removal ipso iure indicated in this canon (see supra). 

In the case of clerics that attempt marriage, the reason for the re
moval is neither "sanctionary" nor "penal." Rather it is due to the lack of 
suitability of the person to carry out the authoritative functions of public 
administration because of a situation of public scandal. 

The Regolamento generate della Curia Romana, 79, offers us a clear 
case of removal ( dismissal) ipso iure not foreseen in the Code: "Si incorre 
nella destituzione di diritto, escluso il procedimento disciplinare, per con
danna passata in iudicato concernente delitto doloso . . .  " This ordinance 
puts in question, again, the doctrine regarding the taxative character of re
moval ipso iure foreseen in c. 194. 

17. Cf. B. OJETII, Commentarium . . .  , cit., p. 130. 
18. Cf. V. DE PAOLIS-A. MONTAN, "Normae Generali," cit., p. 428. 
19. Comm. 14 (1982), p. 153. 
20. Cf. R.R. CALVO-N.J. KINGLER (Eds.), Clergy Procedural Handbook (Washington 1992), 

p. 121. 
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It is advisable to note that some cases, although it could appear at 
first glance that automatic loss of office has been obtained, are not remov
als ipso iure, but invalid provision (e .g . ,  the simoniac provision of 
c. 149 § 3). The office, possessed de facto, is never possessed de iure. 

5. Intervention of ecclesiastical authority for the effective loss of 
office 

Consideration of the general requirements for the loss of ecclesiasti
cal office has indicated that the intervention of the authority is always re
quired for the effective cessation of the titleholder (see commentary on 
c .  184). The loss ipso iure appears to contradict this hypothesis, but that 
is not the case. 

Effectively, c. 194 § 2 establishes that, in the cases indicated in num
bers 2° and 3° of § 1 ,  in order for the removal to be juridically effective, 
certain intervention of the competent authority is necessary. The act of 
the authority, in these cases, is not directly considered to constitute re
moval. Rather, it only declares that the situation has in fact been produced 
that carries the removal ipso iure. This declaration should be made-for 
juridical security-through a written document, 2 1  dated, signed, and certi
fied where possible. If the intervention is not done in the external forum, 
the cessation of an office will not be effective. This is because the appoint
ment of the new titular cannot take place. Furthermore, the current office 
holder cannot be kept from carrying out the acts proper to the office and 
receiving the corresponding remuneration. Therefore, the intervention of 
the authority is absolutely necessary. Once the act is declared, and the re
moval is effected, the procedure to remedy those acts possibly carried out 
in an invalid manner (see above) should be completed. It should also re
quire-where possible and in pure theory-the return of remuneration re
ceived during the period during which the office whose title had been lost 
was retained. However, in some cases this remuneration is perhaps justly 
owed to the former titleholder because, in fact, he had worked during this 
interval and exercised the proper functions of the office. 

For removal by loss of the clerical state, c. 194 § 2 does not require 
the intervention of the authority, which would appear to contradict the ab
solute necessity of such intervention. In fact, the authority also intervenes 
in this case in a determinate manner, since in order to produce the case in 
question-loss of the clerical state-a proceeding and a decision of the 
competent authority are necessary. This makes unnecessary the ultimate 
declarative intervention. 

21 . Cf. Comm. 23 (1991), p. 267. 
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Si quis, non quidem ipso iure, sed per decretum auctori
tatis competentis ab officio amoveatur quo eiusdem sub
sistentiae providetur, eadem auctoritas curet ut ipsius 
subsistentiae per congruum tempus prospiciatur, nisi ali
ter provisum sit. 

If by a decree of the competent authority, and not by the law itself, some
one is removed from an office on which that person's livelihood depends, 
the same authority is to ensure that the person's livelihood is secure for an 
appropriate time, unless this has been provided for in some other way. 

SOURCES: c. 2299 § 3 

CROSS REFERENCES: cc. 538, 281 § 2, 1274 § §  1 and 2, 1350 

C OMMENTARY ------

Pablo Gef aell 

The social doctrine of the Church has always maintained the obliga
tion to watch over the reasonable sustenance of those who work. Thus, 
c. 1286 establishes that those administrators of goods must also carefully 
observe the civil laws relating to labor and social security. These same 
civil laws, normally, foresee economic compensation at the time of retire
ment. Canon 195 makes concrete this application for those who have ful
filled some function in service of the Church. It indicates the necessity to 
care for the reasonable sustenance of those removed from office, even 
though the civil law, in some cases, does not indicate this. 

Although this is a new canon, we can find analogous precedents in 
the CJC/1917. 1 Effectively, the old c. 2299 § 3 did not permit the privation 
of a benefice whose holder had been ordained a cleric, if no provision 
were made for reasonable sustenance by some other means. Similarly, 
when the CJC/1917, addressed the penalty of deposal of a cleric, it added 
that the bishop ought to attend to this out of charity, if it were truly neces
sary (c. 2303 § 2). 

The conciliar decree Presbyterorum Ordinis, in number 20, re
minded bishops of their obligation to establish rules to provide for the rea
sonable livelihood of priests. The new canon, nonetheless, is not limited 
to clerics, but to any office holder, understood in the broad sense. 

1. P.G. MARcuzz1, "Gli uffici ecclesiastici nel nuovo Codice di Diritto Canonico," in 
Apollinaris, 56 (1983), p. 430. 
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During the work of revision there was an attempt to address this 
duty in terms of a strict juridical obligation: "obligatione tenetur curandi 
ut . . .  "2 But this revision was rejected because it could not be applied to 
the laity : "stricta obligatio providendi subsistentiae admiti tantum debet 
pro iis qui ab officio clericali amoventur-soli enim clerici oneri sunt Ec
clesiae ; pro laicis , enim, non potest stricta imponi obligatio."3 Therefore , 
the current text, revised in a simple imperative form ("auctoritas curet 
ut . . .  "), does not indicate a strict juridical obligation, as it would appear. 4 

Consequently, no right of procedural action is conceded to the removed 
person if the authority does not comply. 

Although c. 195 does not impose juridical obligation , it should be 
noted that c. 1286 certainly requires that the civil labor laws that generally 
protect those carrying out the job be observed. Keeping in mind, then, that 
the clergy does not maintain a mere contractual relationship with the ec
clesiastical office and, therefore, does not customarily possess a civil con
tract, 5 this fact could produce a paradox insofar as the laity would be 
better protected than the clerics. Thus, it appears fitting to look for guar
antees for clerics in these situations as well . 

Reflections of the current canon can be found in some provisions of 
the Regolamento generale della Curia Romana: "la Commissione [ disci
plinare della Curia romanaj qualora decreti il licenzamento dall'uffi
cio, ne stabilisce gli effetti, tenuto conto dell 'art. 29 del Regolamento 
Pensioni vigente" (art. 77; cf. also art. 75) . 

Although the text of the canon applies the rule only in cases of "re
moval" by decree, the spirit of the norm is applicable to other ways of los
ing ecclesiastical office , except for loss of office ipso iure. 6 

Some authors believe that the exclusion of cases of removal ipso iure 
(c . 194) in the obligation of c. 195 is perhaps due to the fact that this type of 
removal ,  by general rule, is based on conduct that is illegal or contrary to 
the general good. This conduct makes the perpetrator undeserving of fa
vorable treatment. For the same reason, cases of penal deprivation of of
fice are also excluded from this obligation. 7 Nonetheless, as a consequence 
of what we have seen above, c. 1350 § 1 imposes upon the ecclesiastical au
thority the strict obligation to provide reasonable sustenance to clerics 
that have been deprived of their office, except for those who have lost the 
clerical state (see commentary on c. 194 , 1 °) . However, the authority 

2. Cf. Comm. 22 (1990), p. 100. 
3. Cf. Comm. 23 (1991), p. 268. 
4. Cf. R.R. CALVO-N.J. KINGLER (Eds.), Clergy Procedural Handbook (Washington 1992), 

p. 122; J.I. ARRIETA, commentary on c. 195, in Pamplona Com. 
5. Cf. P. ERDb, "Quaestiones de oficiis ecclesiasticis laicorum," in Periodica, 81 (1992), 

p .  208-209. 
6. Cf. J.I. ARRIETA, commentary on c. 195, in Pamplona Com. 
7. Cf. ibid. 
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should take care even in this last case if as a consequence of the penalty 
the person is found to be truly indigent ( c. 1350 § 2). In addition, if address
ing a removal ipso iure due to nonculpable loss of the clerical state (e.g., 
by null ordination), it would be neither equitable nor reasonable for the au
thority to consider itself free from the obligation to resolve the situation 
according to the spirit of c. 195. 

Some authors also exclude religious removed from office from the 
case of c. 195, because by the nature of religious life (they say) this is al
ready foreseen in a different manner.8 However it remains to be seen, case 
by case, if this is true. 

Although in cases of removal ipso iure c. 195 does not apply, c. 1286 
must always be kept in mind with reference to the acquired rights of social 
security, pension, etc. Cases of loss by tacit resignation (see commentary 
on c.  194), due to their circumstantial similarity with removal ipso iure, 
could perhaps be compared to these in that they are excluded from the ob
ligation of c. 195 ( cf. RGCR, 69 § 2). In order to avoid laborious litigation, 
there must be an attempt to provide a labor contract that clarifies the 
causes of automatic loss of office and the economic treatment of these 
cases after the cessation from office. 

Apart from cases of removal, cc. 231  § 2 and 281 § 2 foresee solu
tions for the situations of illness, disability, and old age. 

How long should reasonable sustenance be provided to the person 
removed from office? It was preferred to leave this question to the pru
dence of the authority. 9 The obligation will cease, in principle, when the 
person removed acquires another means of dignified sustenance. But if, 
by bad faith or culpable negligence, the removed person has not taken any 
initiative in finding other solutions and takes advantage of the situation, 
the authority may freely halt the economic assistance so that a situation of 
abuse of the right does not occur. 10 

8. Cf. R.A. HILL, commentary on c. 195, in C0RIDEN-GREEN-HEINTSCHEL (Eds.), The Code of 
Canon Law, a Text and Commentary (New York 1985). 

9. Cf. Comm. 14 (1982), p. 154. 
10. Cf., by analogy, the decision of the Signatura of July 6, 1971, in X. OCHOA, Leges 

Ecclesiae, vol. IV (Rome 1974), no. 3988. 
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Tit. IX. Ch. II. Art. 4 Deprivation 

ART. 4 
De privatione 

ART. 4 
Deprivation 

c. 196 

§ 1. Privatio ab officio, in poenam scilicet delicti, ad nor
mam iuris tantummodo fieri potest. 

§ 2. Privatio effectum sortitur secundum praescripta ca
nonum de iure poenali. 

§ 1 .  Deprivation of office, that is, as a punishment for an offence, may be 
effected only in accordance with the law. 

§ 2 .  Deprivation takes effect in accordance with the provisions of the can
ons concerning penal law. 

SOURCES: § 1: cc. 2298,6°, 2299 § 1 

CROSS REFERENCES: cc. 292, 1336 § 1, 2°, 1336 § 2, 1338, 1353, 1381 
§ 2,  1387, 1389 § 1, 1396, 1457 

C OMME NTARY ------
Pablo Gef aell 

The term "privation" is restricted in the present Code to the removal 
from office with a penal character. The new legal terminology, which was 
decided from the very beginning of the revision process (there has been 
no modification since the first revision), 1 attempted to adapt to that used 
in the doctrine. In effect, the CJC/1917, utilized a terminology in which the 
concept of privation included both penal and administrative removal (see 
commentary on c. 192). However, all of the commentators have declared 
penal removal as the strict sense of deprivation. 

1. Cf. Comm. 21 (1989), p. 232. 
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Upon consideration as one of the exp iatory penalties (c. 1 336 
§ 1 ,  2°), its juridical regulation remains strictly reserved to penal law. If it 
is mentioned here, it is out of the systematic necessity to include it as one 
of the forms of loss of ecclesiastical office. 

Paragraph 1 of the canon establishes that the penalty of privation of 
office can only be imposed ad normam iuris. This appears to be a super
fluous affirmation, because any removal-even non-penal removals
should be carried out according to the rule of law. We think the only rea
son for this paragraph is to give rise to a clause that formulates the new 
definition of "privation." Paragraph 2, nonetheless, specifies which rules 
govern the imposition, effects, and cessation of the penalty of privation of 
offices: the rules of penal law. 

Now we will look at the causes and proceedings foreseen by the 
penal law for the imposition of the penalty of privation of office. 

1. Reasons for inflicting privation of office 

Wernz and Vidal taught that, according to c. 2299 § 1 of the CIC/1917, 
privation of an immovable office could not be decided except in cases of 
iuris expressis. On the other hand, movable offices could be deprived as a 
penalty for some offense also in cases not expressly foreseen in the law 
(that is, as a discretional penalty) .2 Today immovable offices no longer 
exist (see commentary on c. 193), and the present penal law maintains the 
principle "nulla poena sine lege poenali praevia" (cf. c. 132 1  § 1) ,  which
save for the exception of c. 1399-should be strictly observed. 3 

The causes of privation foreseen in the CIC are the following: 

- Causes of facultative privation. The penalty of privation of office 
can be inflicted for some offenses in the scope of the exercise of judicial 
power (c. 1457). Canon 1394 § 1 ,  in addition, indicates other possible inde
terminate privations for the cleric who persists in his attempt at matrimony. 
However, such "privations" cannot ref er to the privation of offices held by 
the cleric, as these have already been lost according to c. 194 § 1 ,  1 °. 

- Causes of mandatory privation. While the CIC/1917, anticipated 
eleven cases of obligatory privation of office,4 the CIC does not estab
lish-at least not clearly-any cause that obligatorily demands privation. 
Some cases established in the CIC indicate an obligatory penalty, but it is 
left indeterminate, although the possibility of arriving at privation is given. 

2. F.X. WERNZ-P. VIDAL, !us Canonicum, t. II (Rome 1943), p. 420, no. 361, A. 
3. Cf. the decision of the Signatura of October 27, 1984, in ll Diritto Ecclesiastico 1985/II, 

p. 260-270. 
4. Cf. B. OJETII, Commentarium in Codicem iuris canonici, t. IV (Rome 1931), p. 137, 

note 8; F.X. WERNZ-P. VIDAL, !us Canonicum, cit., p. 421 ,  no. 362. 
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These offenses should be punished with penalties adequate for the gravity 
of the offense, without excluding privation of office . These penalties in
clude the "sollicitatio ad turpia" (c. 1387) ; abuse of office (c . 1389 § 1) ;  
failure to observe the obligation of residence ( c . 1396); the intent to com
mit homicide or other crimes against the physical integrity or liberty of an
other ( c. 1397) . 

The penalty of privation can never be latae sententiae ( c. 1336 § 2) . 
Therefore, the privation that, according to c. 292, is attached ipso facto to 
loss of the clerical state cannot be considered a true privation, but rather a 
removal ipso iure, due to a personal state incompatible with the discharge 
of public functions (see commentary on c . 194) . What is set forth in 
c. 133 1 § 2, 4°, is also not a penalty of privation of office attached to ex
communication, but an inability to obtain new offices (in this case, the of
fice possessed is lost by removal ipso iure, according to c. 194 § 1, 2°, not 
by privation) . 5 

Some authors affirm that, when penal law indicates simply the impo
sition of an indeterminate "just penalty," the authority cannot apply the 
penalty with a determination of privation of office . This can only be done 
if the penal law specifies that a just penalty can be imposed "without ex
cluding the possible loss of office . "6 This opinion finds solid support in 
c. 1349, according to which , if the penalty is not determined, the judge 
should not impose the gravest penalties. 

According to c .  1 31 5  § 3 , it would be possible to establish other 
causes of privation through particular law, but the same canon warns that 
it should not be done in this way, except for the gravest necessity. It would 
not be so problematic, nonetheless, to admit that indeterminate penalties 
in the common law were determined to be privations through particular 
law (this is different from where the judge, on applying indeterminate 
penal law, should not make a determination in this sense , as we have al
ready seen) . 

Canon 1319 § 1 establishes that perpetual expiatory penalties should 
not be threatened through penal precept. Although in the CIC it does not 
expressly state that privation is a perpetual penalty, it is impossible to 
consider a temporary privation of office . This is because the loss of enti
tlement is perpetual by its own nature (it cannot be confused with suspen
sion) and it can only be reacquired through a new provision of office . 
Therefore , privation of office cannot be threatened through penal pre
cept. 7 

5. Of the contrary opinion is L. CHIAPPETTA, Il Cadice di Diritto Canonico, commento 
giuridico-pastorale , vol. I (Naples 1988), p. 257, no. 1 149. 

6. L. CHIAPPETTA, Dizionario del Nuovo Cadice di Diritto Canonico. Prontuario teorico
pratico (Naples 1986), privazione . 

7. Cf. V. DE PAOLIS-A. MONTAN, "Normae Generali," in Il Diritto nel mistero della Chiesa, 
vol. I (Rome 1988), p. 429. 
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2. Procedures for imposing the privation 

The procedures for imposing the penalty of privation of office follow 
the rules foreseen for the imposition of any ecclesiastical penalty 
(cc. 1341-1353), but with the specificity of addressing a perpetual expia
tory penalty. 

In these cases it is clear that the ecclesiastical authority cannot im
pose privation of office on anyone who is not under their authority 
(c. 1338 § 1) .  

If  we consider privation as a perpetual penalty, according to c .  1342 
§ 2 it cannot be imposed through an extra-judicial decree, as some have 
certainly affirmed.8 This is not expressly stated in the CIC, and due to this 
lack of clarity, there is no lack of authors who sustain the contrary. 9 But 
the Eastern Code explicitly affirms that "delictum puniri potest per decre
tum extra iudicium . . .  dummodo non agatur de privatione oficii" (c. 1402 
§ 2 CCEO). Admitting that the Eastern rule serves to reaffirm our interpre
tation, the penal process remains the only applicable judicial process 
(cc. 1717-1731 CIC). In this sense, the Codex canonum Ecclesiarum ori
entalium reserves these cases to the collegial tribunal of three judges 
(c. 1084 § 1, 3° CCEO). 

The appeal of a sentence that has caused the privation of office has 
an effect in suspensivo (c. 1353; cf. cc. 1728 § 1 and 1638) . That is, the 
sentence is not executed, and the office holder retains title until res iudi
cata exists. But the ordinary power attached to this office remains sus
pended at the same time (c. 143 § 2). 

The penalty of "deposition," not legislated in the current Latin Code, 
but present in the CIC/1917, and in the current Eastern Code (c. 1433 § 2), 
does not suppose only the privation of offices, but also equates it with the 
loss of the clerical state ( c. 292 CIC). The inability to obtain new offices is 
also added. Nonetheless, privation does not constitute an impediment for 
obtaining a new office in the future. 10 By 1908 the penalty of deposition 
was rarely inflicted and, normally, in its place simple resignation was im
posed together with perpetual suspension. 11 Perhaps for this reason, it 
disappeared in the CIC. 

The retention of office after having been deprived of it is considered 
a crime of usurpation ( c. 1381 § 2). 

8. Ibid. 
9. Cf., e.g., P.V. PINTO, commentary on c. 196, in Commento al Cadice di Diritto 

Canonico, Pontificia Universita Urbaniana, Facolta di Diritto Canonico (Rome 1985), p. 105. 
10. B. OJETTI, Commentarium . . . , cit., p. 135, note 1 .  
11 .  S .  Luzro, "Deposition," in The Catholic Encyclopedia, vol. IV (London 1908). 
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TITULUS X 

De praescriptione 

TITLE X 

Prescription 

cc. 197-199 

------- INTRODUCTION ------

Jesus Miiiambres 

Prescription 1 originated as a method for acquiring or losing goods or 
rights and for being freed of obligations through the passage of time. His
torically it appears tied to the acquisition of real rights-rights over 
things-called usucapion or acquisitive. An essential element of this 
method of acquisition is the passage of time. The Justinian Digest recog
nized, besides usucapion in the strict sense, also those called "longi tem
poris" and "longissimi temporis praescriptio," the latter differing from the 
former by the requirement of a longer time of possession and, especially, 
because originally there was the possibility of usucapions by those who 
did not possess Roman citizenship. Nevertheless, in the time of Justinian 
his system had already been established, and accomplished transference 
of rights by means of continuous possession for a certain time (three 
years for usucapion, now only referring to personal property; ten or 
twenty years for the "longi temporis praescriptio"; and thirty for the "long
issimi temporis praescriptio"). 2 

Prescription has procedural importance, presented as an exception 
against the person bringing the action to claim a right or the fulfillment of 
an obligation. But by correlation with the objective law, it genuinely like
wise attributes-or removes-the prescribed right.3 Nevertheless, such 
transferring effect does not occur by sanation of the title that permitted 
the acquisition of the situation of "possession," but it confers a new title. 
The right is consolidated in favor of the possessor by title of prescription. 

1. Cf. F. R. AzNAR GIL, La administraci6n de los bienes temporales de la Iglesia. 
Legislaci6n universal y particular espaiiola (Salamanca 1984), p. 1 18ff; P. A. BONNET, 
"Prescrizione (dir. can.)," in Enciclopedia del Diritto, XXXV (Milan 1986), pp. 99-124; F.M. 
CAPPELLO, "De praescriptione," in Jus Pontificium 5 (1925), pp. 16-23. 

2 .  Cf. A.  D'ORS, Derecho privado romano (Pamplona 1983), pp. 231-242. 
3. Cf. F. X. WERNZ-P. VIDAL, !us canonicum, t. IV, vol. II, pp. 300ff. 
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Therefore it is a method of acquisition and not only a method of the sana
tion of unstable situations. 

Originated and developed especially in the purview of the Roman 
Empire, canon law incorporates prescription and applies it to the Church, 
although with important limitations.4 The CJC/1917, dealt with the subject 
precisely among the methods of acquiring goods, that is, in the book "De 
rebus" (cf. cc. 1508-1512 CJC/19 17) .  During the revisionary work on the 
CJC/19 17, it fell to the coetus "De bonis Ecclesiae temporalibus" to exam
ine this subject. From the first working sessions it was emphasized that 
the most appropriate systematic situation for legislation regarding pre
scription was not in the part dealing with the temporal goods of the 
Church, but rather in the part reserved for general norms.5 Nevertheless, 
some canons were preserved (cf. cc. 1268-1270) relative to prescription as 
a method of acquiring goods. 

The new location of the canons regarding prescription better reflects 
their nature in modern law. Currently, in effect, prescription is an institu
tion of a general character that is applied to the acquisition or loss of any 
kind of rights or obligations by means of the passage of time. In the canon
ical concept of prescription what many other legal systems recognize as 
legal expiry is likewise applicable.6 

Its principal elements are the following: 

a) A suitable subject matter, that is, rights or obligations subj ect to 
acquisition or loss and not expressly excluded by the legislator (c. 199 ex
cludes from prescription a number of rights). 

b) Continuous possession. In line with the historical origin of pre
scription, possession is still spoken of as one of its requirements, although 
it does not deal with holding in the strict sense of something susceptible of 
ownership. The term possession is used here in an improper sense to indi
cate the situation of the person who exhibits a right purporting to be enti
tled to it. Such a situation of purported entitlement must be continuous. 

c) Time, that is, a certain period during which all the other elements 
of prescription must endure so that the right is acquired or the obligations 
freed. It is a matter of useful time, not continuous (cf. c .  201); therefore 
suspension of the prescription for a time is permitted, after which time 
continues running. 7 

4. Cf. S. SANZ VILLALBA, "Los elementos eticos de la prescripci6n romana y su aceptaci6n 
en el fuero eclesiastico hasta el Decreto de Graciano," in Revista espaiiola de Derecho 
can6nico 3 (1948), pp. 35-59. 

5. Cf. Comm. 5 (1973), pp. 94-103. 
6. Cf. A. STANKIEWICZ, "De canonizatione decadentiae legalis in ambitu praescriptionis 

exstinctivae in iure canonico," in Periodica 75 (1986), pp. 337-360. 
7. Cf. G. VROMANT, De bonis Ecclesiae temporalibus (Bmssells 1953), pp. 118ff. 

1084 



MINAMBRES Tit. X. Prescription cc. 197-199 

d) Title or cause of the situation that we have called possession. Nor
mally it is a juridical act capable of transferring the right or extinguishing 
the obligation. In principle it must be proven. The title need not be real, 
but at least must be based on the good faith of the possessor (thus, e.g., if 
the seller was not the owner, the transferee possesses a bill of sale which 
justifies his possession, even though the effective transfer of ownership of 
the thing is not perfected while there is no prescription in favor of the 
transferee against the real owner). 

e) Good faith (see commentary on c. 198). 

For a better idea of this requirement, by mandate of the legislator, re
course must be had to civil legislation (see commentary on c. 197). Refer
ence to the civil law thus established does not imply a loss of competence 
over the subject, and it is justified by several reasons: legislative economy; 
the advisability of providing unanimous regulation of the prescription in 
the canonical forum and in the civil forum; in the case of prescriptive ac
quisition of immovable goods, respect for international law pursuant to 
which the law of the "locus rei sitae" must be applied; etc. 

Prescription thus delimited intends, on one hand, to give certainty to 
juridical trade, so that obligation or situations do not remain pending rela
tive to a different right for an indeterminate time; it places a time limit on 
such indetermination : it is necessary so that the right or obligation is pre
scribed in favor of the possessor. On the other hand, it provides for the 
possible abuse of this method of acquisition or release, through the re
quirement of a juridical basis-the title-and of an ethical element: good 
faith. It also avoids the irremediable fear that the thing possessed may not 
belong to the person who possesses it; as well as the possibility that third 
parties can maintain legal actions for centuries. 
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Praescriptionem, tamquam modum iuris subiectivi acqui
rendi vel amittendi necnon ab obligationibus sese libe
randi, Ecclesia recipit prout est in legislatione civili 
respectivae nationis salvis exceptionibus quae in canoni
bus huius Codicis statuuntur. 

Prescription, as a means of acquiring or of losing a subjective right, or as a 
means of freeing oneself from obligations, is, apart from the exceptions 
prescribed in the canons of this Code, accepted by the Church in the man
ner in which it is adopted in the civil legislation of each country. 

SOURCES: c. 1508; SA Sententia, 12 dee. 1972 

CROSS REFERENCES: cc. 22, 82, 199, 1268-1270, 1362, 1492, 1512, 4°, 
1621 ,  1623 

C OMMENTARY ------

Jesus Miiiambres 

Although the CIC is not the place proper for the formulation of doc
trinal definitions, the canon upon which we comment practically defines 
prescription. Nevertheless, its fundamental objective consists in providing 
a recourse to civil laws on this subject as the CJC/1917 already had done 
( cf. cc. 1508-1512 CJC/19 17) .  1 The legislator is thinking principally about 
usucapion-acquisitive prescription of things-and therefore the determi
nation of the law in question is limited to the expression respectivae na
tion is. (Canon 1540 of the Codex canonum Ecclesiarum orientalism, 
parallel to the one upon which we are commenting, does not, however, 
give any indication in this regard. 2) For acquisition of subjective rights 
that do not involve real property or relief from obligations, it is for the 
judge to determine prudentially the "respective country" whose law will 
be applicable to the specific case. 3 

1. Cf. M. CUYAs, "El c. 1512 y la canonizaci6n de! Derecho de! Estado," in Ius Populi Dei 
(Rome 1972), pp. 573-604. 

2. Cf. SACRA C0NGREGAZI0NE ORIENTALE-PONTIFICIA COMMISSIONE PER LA REDAZIONE DEL 
CODICE DI DIRITTO CANONICO ORIENTALE, Ventesima plenaria. Proposte di modifica del testo 
del 'Codex Juris Canonici. ' Nuove proposte preparate dal prof Pio Ciprotti (Vatican City 
1944), p. 43. 

3. Cf. C. WYNEN, June 7, 1936, in SRR Dec 28 (1936), pp. 295-302; c. FILIPIAK, July 9, 1963, 
in SRR Dec 55 (1 963), pp. 595-600; c.  DE JORIO, March 26, 1969, in SRR Dec 61 ( 1969), 
pp. 325-337; c. PALAZZINI, 1973, in SRR Dec 65 (1973), pp. 671-682; c. POMPEDDA, 1976, in SRR 
Dec 68 (1976), pp. 200-207. 
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In this field of having recourse to laws different from canon law, the 
legislator of CIC has stated a general norm-c. 22-applicable to all the 
cases found throughout the Code.4 It is provided in that canon that the law 
in question will be applied to canon law with the same effects as in the 
system of origin. Nevertheless, several limits are placed on such recep
tion, which will also have to be kept in mind when applying the canon that 
concerns us. 

The general limitations on recourse were established by the legislator 
in terms that do not contradict divine law-a logical limitation, always 
present in any juridical activity, especially in the Church-and of safe
guarding what has been expressly ordered by the canonical legislator him
self. This second limitation sought to avoid the possibility of dual laws 
regarding a subject applicable by virtue of canonical mandates, as would 
happen in the case of prescription, if the judge or administrator were faced 
with prescription allowed by the civil law of the respective country, but rel
ative to a law or obligation of those that the canonical legislator expressly 
excludes in c. 199. There would be two contrary laws regarding the same 
subject emanating from the same legislator-the canonical legislator-that 
could produce great juridical insecurity. Perhaps because of the last possi
bility, the legislator has incorporated the limit once again,  already ex
pressed generally in c. 22, at the end of the canon upon which we 
comment: salvis exceptionibus quae in canonibus huius Codiciis stat
uuntur. On this point the drafting of c. 1540 of the Codex canonum Eccle
siarum orientalium is technically better, which refers to the limits 
provided by canon law ( cf. c. 1504 CCEO). 

Thus, in the canonical order, when resolving any problem of pre
scription, recourse must be had to the legislation of the various societies 
with the capacity to make laws, as long as they respect the divine law and 
the canonical legislator has not expressly provided otherwise. 

The codifier of 1983 has given a specific canon on the subject of pre
scription in the following cases: c. 82 relative to privileges that encumber 
third parties; c. 1268, which applies the general law upon which we are 
commenting to the specific case of prescription of goods; c. 1269 relative 
to sacred things; c. 1270, which is an exception to the general rule of the 
prescription of the goods of the Apostolic See and those belonging to an
other public ecclesiastical juridical person; c. 1362 provides the law re
garding prescription in a penal action; c. 1492 regulates the prescription of 
actions and excludes the possibility of prescription for those actions that 

4. Cf. J. MINAMBRES, La remisi6n de la ley can6nica al derecho civil, Rome 1992; 
P. CJPR0TII, "Canonizzazione delle leggi civili," in Novissimo Digesto Italiano (Turin 1988); 
idem, "Le leggi civili nel nuovo Codice di diritto canonico," in Il nuovo Codice di diritto 
canonico, novita, motivazione, significato (Rome 1983), pp. 523-535; idem, Contributo alla 
teoria della canonizzazione delle leggi civili (Rome 1941); 0. CASS0LA, De receptione legum 
civilium in iure canonico (Rome 1944) ; V. DEL GIUDICE ,  " I I  diritto dello Stato 
nell'ordinamento canonico," in Archivio giuridico 91  (1924), pp. 3-27. 
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refer to the status of persons; c. 1512, 4 ° states the interruption of the pre
scription that is caused by notification of summons or by an appearance 
by the parties before a judge; cc. 1621 and 1623 regulate the prescription 
for a plaint for nullity of a judgment, stemming respectively from a defect 
of remediable or irremediable nullity. This specific legislation on the sub
ject of prescription prevents the recourse to civil law ordered by c. 197 on 
the point to which it refers. 

When specifically applying these limitations, it must be kept in mind 
that the civil law in question is only made inapplicable to the extent that it 
contradicts divine law or the canonical specification that we have just ex
amined and not for the rest of the case; that is, nothing prevents the appli
cation to a case of those aspects referred to in a law that are not contrary 
to divine law, though in the same law there are other aspects that might be 
contrary. 
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198 

Tit. X. Prescription c. 198 

Nulla valet praescriptio, nisi bona fide nitatur, non solurn 
initio, sed toto decursu ternporis ad praescriptionern re
quisiti, salvo praescripto can. 1362 . 

No prescription is valid unless it is based on good faith, not only in its be
ginning, but throughout the whole time required for the prescription, with
out prejudice to can. 1362. 

SOURCES: c . 1512 

CROSS REFERENCES : cc. 24 § 2, 1049 § 1 , 1061 § 3, 1333 § 4, 1362, 1515 

C OMMENTARY ------

Jesus Minambres 

Good faith1 can be defined as the situation in which one prudently 
considers that the right one has rightfully belongs to him. Thus, it is a mat
ter of an element of an ethical kind though j uridically relevant; therefore, 
it must be demonstrable in the external forum. Canon law has required 
good faith traditionally not only for prescription but also for the introduc
tion of customs contra legem (included in the requirement of being rea
sonable, cf. c. 24 § 2) , for the existence of a putative marriage (cf. c. 1061  
§ 3) , etc. 

Roman law already required a certain good faith to perfect usucap
ion, at least at the beginning of possession. Nevertheless, an advance of 
canon law is its requirement of good faith to continue during the entire 
time of prescription, a requirement specifically incorporated into the cur
rent legislation, the canon upon which we comment . It is a traditional re
quirement in the legal system of the Church-present both in the decree of 
Gratian and the Glossa ordinaria, 2 and in several decretals3-frequently 
relating to the absence of sin regarding the possessed situation. Modern 
doctrine tends to remove the requirement of good faith from the purview of 
the internal forum, in which by assimilation it is placed with the absence of 
sin, and rather to put it in relation to several objective elements that can be 

1. Cf. L. SCAVO LOMBARDO, "Buona fede (dir. can.)," in Enciclopedia del Diritto, V (Milan 
1986), pp. 664-677; idem, Il concetto di buona fede nel diritto canonico (Rome 1944); 
A. Toso, "De bona fide in praescriptionibus," in Jus Pontificium 12 (1932), pp. 203-21 1 ;  
S. RICCOBONO, "Mala fides superveniens nocet," in  Apollinaris 12 ( 1948), pp .  25-35; 
F.X. WERNZ-P. VIDAL, Jus canonicum, II (Rome 1935), pp. 310ff. 

2. Cf. C 16, q. 3, gl. quod autem praescriptione, and diet. p. c. 15, § 3, quod si malafide. 
3. Cf., X II, 26, cc. 5 ( of Alexander III) and 20 ( of Lateran Council IV). 
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proven in the external forum (which is the field more proper to juridical 
matters). Specifically, how every truly juridical action must be reasonable 
has been emphasized, in the sense that it must fit the circumstances to ob
tain justice in a specific case; and in this perspective good faith is config
ured as the subj ective side of such necessary reasonableness in every 
situation according to justice.4 

So that prescription can be employed in canon law, it is thus neces
sary that this requirement exists whenever the law requires it for perf ec
tion, which converts the situation in fact into an objectively reasonable 
situation and, therefore, just. Since it is logical, the loss of good faith after 
the necessary prescribed time is not juridically relevant. In a case of ac
quisitive prescription, for example, in which the applicable law requires a 
period of three years, once the three years of good faith are up, the matter 
enters into the sphere of dominion of the acquirer with full title and no 
one can deny the person's right to it, not even the prior lawful owner who 
perhaps never knew of its transfer of possession. 

Logically the legislator has expressly excluded the requirement of 
good faith for prescription of a penal action ( c. 1362), whose time runs in
dependently of the objective damage to the juridical order caused by the 
offense that impedes the good faith of the one who committed it. The 
same exclusion is also found in the Codex canonum Ecclesiarum orienta
lium, whose c. 1 54 1  is practically identical to the one upon which we are 
commenting. 

The same concept of good faith incorporated into the commented
upon canon is utilized in other parts of the Code; its comparison can shed 
some light on the subject of the content of the concept itself. Thus, c. 1049 
§ 1 also includes in the general dispensation of impediments and irregular
ities for ordination those who have not shown good faith; the already cited 
c. 1061 § 3 relative to putative marriages; c. 1333 § 4, which obliges one 
suspended to return the benefits, salaries, or pensions received, though he 
might have acted in good faith; or c. 1515, which impedes the possession 
of good faith of another person's thing from the beginning of the litis con
testatio. 

4. Cf. J. ARIAS , "Racionalidad y buena fe en la introducci6n de la costumbre ," in Jus 
Canonicum 4 (1964), pp. 65-100; A. DE MIER, La buenafe en la prescripci6n y la costumbre 
hasta el siglo XV (Pamplona 1968). 
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199 

Tit. X. Prescription c. 199 

Praescriptioni obnoxia non sunt: 
1 ° iura et obligationes quae sunt legis divinae naturalis 

aut positivae; 
2° iura quae obtineri possunt ex solo privilegio aposto

lico; 
3° iura et obligationes quae spiritualem christifidelium 

vitam directe respiciunt; 
4° fines certi et indubii circumscriptionum ecclesiasti

carum; 
5° stipes et onera Missarum; 
6° provisio officii ecclesiastici quod ad normam iuris 

exercitium ordinis sacri requirit; 
7° ius visitationis et obligatio oboedientiae, ita ut 

christifideles a nulla auctoritate ecclesiastica visi
tari possint et nulli auctoritati iam subsint. 

The following are not affected by prescription: 

1 ° rights and obligations which are of divine law, whether natural or 
positive; 

2° rights which can be obtained only by apostolic privilege; 

3° rights and obligations which bear directly on the spiritual life of 
Christ's faithful; 

4 ° the certain and undisputed boundaries of ecclesiastical territories; 

5° Mass offerings and obligations; 

6° the provision of an ecclesiastical office which, in accordance with the 
law, requires the exercise of a sacred order; 

7° the right of visitation and the obligation of obedience, so that Christ's 
faithful could not be visited by an ecclesiastical authority and would 
no longer be subject to any authority. 

SOURCES: c. 1509, 1 °-5° et 7° 

CROSS REFERENCES: cc. 150, 214-2 15, 396ff, 436 §1 ,  2° , 628, 683 § 1 ,  
945ff, 1247, 1301 §2 
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COMMENTARY ------

Jesus Miiiambres 

This canon refers to the first requisite of the prescription, that is, apt 
matter. Here, the legislator enumerates certain rights and obligations that 
cannot be subject to prescription due to their very nature (1 ° and 3°) and 
others that this positive regulation does not subject to prescription. Es
sentially, the content of this canon comes directly from c. 1509 of the CIC/ 
1917, differing significantly in 3°, and is also included in c . 1532 of the 
Codex canonum Ecclesiarum orientalium. Let us briefly examine the 
rights and obligations that the legislator has excluded from prescription. 

First, rights and obligations belonging to divine law are not subject 
to prescription. Bearing in mind the nature of divine law, this exclusion is 
obvious, although it is worthwhile remembering as a way of effectively 
protecting specific situations created according to this law which would 
otherwise remain less protected. The rights that may only be obtained 
through apostolic privilege are then indicated. It would seem that the leg
islator aimed to set this limitation on the acquiring of these rights as op
posed to their potential loss. 

Number 3° excludes the rights and obligations that bear directly on 
the spiritual life of Christ's faithful that do not appear in divine law. While 
the specific borderline between the content of this number and the first 
number is not always easy to draw, 3° guarantees certain rights and obliga
tions regarding spirituality that would be very difficult to include under di
vine law, for instance the obligation to attend Mass on days of obligation 
(cf. c. 1247), the right to change confessors, etc. Many other rights bearing 
directly on the spiritual life of Christ's faithful fit better under rights be
longing to divine law, for instance the right to associate for spiritual pur
poses (cf. c.215), the freedom to choose one's own spirituality (cf. c. 214), 
etc. 

Number 4° ensures the certain and undisputed boundaries of ecclesi
astical territories which cannot acquire additional territories or lose the 
ones they have by means of prescription. This is a good government mea
sure. The following number aims to protect against potential abuses in re
ceiving Mass offerings or obligations (cf. c. 945ff). The obligation acquired 
when receiving them can never prescribe although the ownership could 
change. 

The sixth material exclusion of potential prescription refers to the 
acquiring of offices requiring the exercise of sacred orders. Here, the leg
islator aims to provide special protection for this type of office ( cf. c. 150). 
This, however, does not preclude the possibility of acquiring, by means of 
prescription, ecclesiastical offices that do not demand this exercise of sa-
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cred orders. It would nevertheless be hard to imagine which law would 
govern these instances. Lastly, the right of visitation ( cf. cc. 396ff; 436 
§ 1, 2; 628; 683 §1 ;  1301 §2) and the obligation of obedience are mentioned. 
While the doctrine considers that prescription can allow visitation rights 
to be transferred from one ecclesiastical authority to another, it does not 
allow a person to be completely free from this right or from subjection to 
the competent ecclesiastical authority. In other words, 7° would prevent 
prescription for the purposes of freeing but not for the purposes of acqui
sition. 

1093 



cc. 200-203 Bk. I. General Norms MIN AMBRES 

TITULUS XI 

De temporis supputatione 

TITLE XI 

The Reckoning of Time 

------- INTRODUCTION ------

Jesus Miiiambres 

1. In the classic philosophical definition time is the measurement of 
a movement according to a before and an after-numerus seu mensura 
motus secundum prius et posterius 1-affecting everything that is human. 
This is why, as is often stated, juridical systems can also be considered in 
the context of the passage of time, either because time leads to historical 
developments in the system itself, or because time is the dimension in 
which juridically relevant facts and acts take place in its passage. 2 

Yet this juridical view of the element of time does not make time a 
juridical fact in and of itself. 3 In other words "time in and of itself does 
not produce juridical effects. "4 But juridically relevant human interests, 
juridical facts or acts, and realities containing reasons for justice are natu
rally inscribed in specific moments in human history. Law cannot ignore 
this reality. There are, however, certain circumstances, for instance the 
entitlement of the fundamental rights of Christ's faithful, in which the time 
factor is secondary since the juridical substance being protected, funda
mental rights, belongs to Christ's faithful on account of their condition as 
such and not because they are Christ's faithful at a given point in time 
(cf., for example, the condition of equal dignity among Christ's faithful, 
cf. c. 208; or the right to worship God and follow their own form of spiri
tual life, cf. c. 214). However, even in the case of these fundamental rights, 

1. ST. THOMAS, JV Phis. ,  lect. 17, cit. by G. MICHIELS, Normae generales juris canonici, II 
(Paris-Tournai-Rome 1949), p. 223. 

2. Cf., e.g., TRIMARCHI, art. "Termine (diritto civile)," in Novissimo Digesto italiano XIX 
(Turin 1973), p. 95ff; E .  SCAVO LOMBARDO, art "Termine (dir. can.)," in Enciclopedia del 
diritto XLIV (Milan 1992), p. 263; A. BERNARDEZ CANTON, Parte general del Derecho can6nico 
(Madrid 1989), p. 201. 

3. Cf. E. SCAVO LOMBARDO, "Termine . . .  ," cit., ibid. 
4. A. BERNARDEZ CANT6N, Parte general . . .  , cit., ibid. Cf. also M. PETRONCELLI, Diritto 

canonico (ottava edizione aggiornata con il nuovo codice) (Naples 1983), p. 1 13. 
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the time factor may have a bearing when what is taken into consideration 
is not the mere ownership but rather the exercise of a right. Bearing all 
this in mind, it becomes clear that juridically relevant facts and acts could 
be classified by their time factor, in other words, depending on whether 
the moment in which they occur has juridical relevance or not. 5 

2. In any event, history in fact shows us that from antiquity, the dif
ferent legal systems have taken the time factor into account. In his mono
graph on the reckoning of time, Van Hove puts forward several examples 
of how Roman jurists considered time. 6 Canon law has inherited institu
tions from the Roman law-such as prescription or consolidation of a cus
tom (see commentaries to the respective titles)-that in fact operate by 
means of the passage of a given amount of time. This does not mean that 
time, in and of itself, can force the prescription of a right or obligation or 
can consolidate a custom. A substantial situation-possession-or a spe
cific action-normative in the case of customs-is required, sustained 
over the course of a given period of time. 7 But for the law the lapse of this 
period of time does have a relevant bearing on the consolidation of the sit
uation or activity. 

The juridical consideration of time in the canonical system is obvi
ously not limited to the aforementioned cases (prescription and custom). 
It also plays a primary role in many other cases, such as the entry in force 
of laws ( cf. c. 8), setting the age of majority ( cf. c. 97 § 1) or other ages 
required to perform specific acts or obligations ( cf. cc. 11, 378 § 1, 3°, 
425 § 1, 478 § 1, 643, 656, 658, 721, 874, 891, 893, 913, 914, 989, 1083, 1252, 
1323, 1 ° , 1420 § 4); regulating procedural acts which always imply an or
dering in time; establishing the indicated periods for exercising some 
rights and obligations ( cf. c. 203); etc. 

3. So there are many cases in which time takes on juridical rele
vance. This is why certain authors have classified legal references to time 
factors according to different criteria. Ciprotti's classification, 8 which has 
become commonly accepted among canonists, makes a distinction 
throughout the Code between references to time for the purposes of fix
ing some acts in time and those which merely indicate their duration 
(e.g., c. 648 § 1 indicates that the novitiate must last twelve months; c. 919 
§ 1 provides for a eucharistic fast of one hour), and time for the purposes 
of establishing a given order among different acts giving an indication of 
their relative precedence or succession (i.e., according to c. 656, 2°, the 
validity of a temporary profession requires the novitiate to have been 
made validly; according to cc. 1033 and 1065 § 1, to be lawfully promoted 

5. Cf. E. SCAVO LOMBARDO, "Termine . . .  ," cit., ibid. 
6. Cf. A. VAN HOVE, De consuetudine, de temporis supputatione (Malines-Rome 1933), 

p. 240. 
7. Cf. M. PETRONCELLI, Diritto Canonico . . .  , cit., p. 1 13. 
8. Cf. P. CIPROTTI, Lezioni di diritto canonico. Parte generate (Padova 1943), p. 16lff. 
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to orders or to marry, one must have received the sacrament of confirma
tion). Ciprotti also indicated that the fixing of the act at a given point in 
time can be established 1) by coincidence with other acts or facts (i.e., 
when c. 1010 establishes that "an ordination is to be celebrated .. . on a 
Sunday or holy day of obligation"); 2) by indicating a certain distance 
from some with respect to others. This distance may be : a) maximum (for 
instance , c. 153 § 2, in which provision of an office can be made within six 
months before the expiry of the previous provision) or b) minimum (for 
example, according to c. 57 § §  1 and 2, three months must pass before ad
ministrative silence can be presumed negative). In any event, the position 
of an act, fact, or affair with juridical relevance can always be fixed at a 
given point or in a period of time. 9 

On the other hand , there are periods of time in the canonical system 
which take on their own special and intrinsic importance : sacred times, to 
which the legislator devotes title II of part III of book IV on the function of 
sanctifying the Church (the munus sanctificandi). 

4. In most cases, the setting of periods and fixing of points in time as 
well as of precedents or of successions is done for juridical security. A 
case in point is acquired prescription of goods on behalf of the owner in 
good faith. An extreme example could clarify how this title of the Code 
performs this function of security for legislative traffic. Ownership of im
movable goods belonging to a diocese prescribes after thirty years 
( cf. c. 1270) on behalf of the owner with aims of ownership, a just title , 
and in good faith. Should the diocesan bishop realize that the true owner
ship is in favor of the diocese on the day before thirty years of possession 
elapses, then the ownership could be claimed at that time and the diocese 
would continue to be the owner of the immovable good in question. If the 
bishop discovers this on the day after the thirty years of possession 
elapses, the situation would be the same, but to favor security in trade, the 
law would grant a new ownership title to the owner--prescription or 
usucapion-that would consolidate his situation erg a omnes. Moreover, 
before a claim was made by the diocesan bishop, the owner could oppose 
the prescription of the property in his favor regardless of all other consid
erations. 

In cases like this, the judicial issue hinges mainly on the reckoning of 
the established period (thirty years in the example given). That is why the 
legislator has devoted this title of the book, as was done with the CIC/ 
1917, on the general rules, to establish criteria to regulate this reckoning. 
Therefore , the following canons legally determine the principles that the 
interpreter must apply in all cases in which the time factor has a bearing 
on determining what is just-"unless the law expressly provides other
wise" ( c. 200). In short, this confers juridical security on the system. 

9. Cf. P. CIPROTII, art. "Atto giuridico (dir. can.)," in Enciclopedia del diritto IV, pp. 218. 
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5. The title under discussion is placed at the end of book I, De nor
mis generalibus. In the CJC/1917 the regulation of the reckoning of time 
was put forward in title III, also in book I (cc. 31-35), after addressing ec
clesiastical and customary laws and before rescripts, privileges, and dis
pensations. Though none of the interpreters of that legal corpus could 
raise any controversy regarding the systematic placement of the title, 10 al
most all of them acknowledged they could not exactly account for the 
choice made by the legislator in this regard. 1 1  Notwithstanding, we feel 
that the change in the placement from that of the CJC/19 17 to the current 
Code does not indicate anything essential for the interpretation of the can
ons in this title. In Eastern canon law, the reckoning of time occupies the 
last title of the CCEO. 

The explanation of the different systems for reckoning time, i.e. , as
tronomical, local (which could be solar, medial, regional, or by zone) and 
legal or civil time (which could, in turn, be one of the previously men
tioned examples or something else, e .g . ,  as in daylight savings time in 
many countries) 12 is also frequent in the commentaries of the 1917 legal 
corpus. The explanation was occasioned by c. 33, which allowed for the 
use of different systems, thereby greatly complicating the matter. 13 The 
current law has simplified things and avoided the host of examples which 
occupied the canons of the CJC/1917. 

6. The only criterion for measuring time that the legislator puts for
ward is the calendar used by nearly all legal systems (the Chinese and 
other such calendars that do not follow the system usually used in the 
West would have to be examined). This must refer to the Gregorian or 
Julian calendar reformed by Gregory XIII. 14 

In the whole issue on the reckoning of time, it is important to bear in 
mind that the legislator wanted to take into account the provisions on 
time contained in the civil codes. 15 In this way an attempt was made to 
avoid creating the complications for the faithful that could arise from a di
vergence in criteria between the civil society in which they live and eccle
sial society. In any event, the problem was not solved a radice through 
remission to civil law ( cf. c. 22), which would have been the appropriate 
technical solution. Instead, the desire was to provide specific canonical 
regulations to be followed in the Church's juridical system. 

10. Cf. various references in A. VAN HOVE, De consuetudine . . .  , cit., p. 238-239. 
11 .  Cf. ibid., which refers to the position of A . Tuso; G. MICHIELS, Normae generates . . .  , cit., 

p. 222, which cites 0JETTI. 
12. Cf. G. MICHIELS, Normae generates . . .  , cit., p. 223-229; A. VAN HOVE, De consuetudine . . .  , 

cit., p. 251-255. 
13. Cf. R.A. HILL, commentary on cc. 200-203, in The Code of Canon Law, A Text and 

Commentary (New York 1985), pp. 113-114. 
14. Cf. A. VAN HOVE, De consuetudine . . .  , cit., p. 241, with note 1, which explains the whole 

system and gives bibliographical references. 
15. Cf. Comm. 19 (1987), p. 194. 
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7 . Two concepts that are very frequently used when speaking of the 
reckoning of time are period and term. In practice, the two expressions 
are often used interchangeably; in the technical sense, period should be 
understood as the span of time allotted for the performance of a given act, 
while terms would be the defining points of time for these periods: the be
ginning and the end, though often reference is only made to the end 
point. 16 

16. Cf. E .  SCAVO LOMBARDO, art. "Termine (dir. can.)," cit., p. 266. 
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200 

Tit. XI. The Reckoning of Time c. 200 

Nisi aliud expresse iure caveatur, tempus supputetur ad 
normam canonum qui sequuntur. 

Unless the law provides otherwise, time is to be reckoned in accordance 
with the following canons. 

SOURCES: c. 31 ;  Pius PP. XI, Const. Infinita Dei misericordia, 29 maii 
1924 (AAS 16 [ 1924] 212) 

CROSS REFERENCES: cc. 2, 22, 920 § 2, 1 1 75, 1244ff, 1290 

COMME NTARY ------

Jesus Mifiambres 

This first canon of the title established the general principle whereby 
(unless otherwise indicated expressly by law) time, insofar as it affects 
the canonical system, should be reckoned according to the following can
ons, that is cc. 201-203. Canons 1543-1546 of the Codex canonum Eccle
siarum orientalium include identical regulations on this subject matter. 

Canon 31 of the CJC/1917, which included the same regulation as the 
canon currently under discussion, established one further express excep
tion: that regarding liturgical laws. Mention of this exception, however, 
was eliminated in the first works of revision. 1 Despite the fact that it was 
eliminated, the system of reckoning in liturgical laws remains an excep
tion to the general system indicated here by the legislator, which is in ac
cord with the provision in c. 2. 2 One can also draw this conclusion from 
other precepts such as c. 1 175 which, when establishing that in the cele
bration of the liturgy of the hours "each particular hour is, as far as possi
ble, to be recited at the time assigned to it," refers to liturgical hours and 
not to those in c. 202 § 1. The same can be said for c. 920 § 2, which orders 
compliance with the norm of annual communion "during paschal time," a 
time which certain liturgical laws shall determine. 

Other precepts of the Code regarding sacred times ( cf. cc. 1244ff) 
seem to have a "mixed" liturgical-canonical nature. Sundays, for example, 
shall be determined ( cf. c. 1246 § 1) according to the calendar, in other 

1. Cf. Session V del coetus De normis generalibus (September 29-October 4, 1969), in 
Comm. 19 (1987), p. 193-194. 

2. Cf. G. MICHIELS, Normae generates Juris canonici (Paris-Tournai-Rome 1949), pp. 230-
231; contra, A. VAN HOVE, De consuetudine, de temporis supputatione (Malines-Rome 1933), 
p. 245-246 and note 1 on p. 246. 
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words following both the liturgical laws and c. 202 § 1. The determination 
of other holy days of obligation, particularly movable holy days (some of 
which are enumerated in c. 1246 § 1), or of liturgical seasons (cf. , for ex
ample, "the season of Lent" in c. 1250), depends exclusively on liturgical 
law. 

One of the cases in which, relatively frequently, a juridical obligation 
is determined in time through recourse to the liturgical reckoning of time 
is the vacatio legis, prescribed by c. 8 § 1. For instance, the CIC itself, en
acted on January 25, 1983 according to an express prescription in the Sac
rae disciplinae leges, attained "binding force as of the first day of Advent 
of 1983." This date obviously had to be determined according to the litur
gical laws but posed a certain problem of interpretation: one was left in 
doubt as to whether the prescription came into effect at first vespers of 
the previous day (liturgical reckoning) or at 00.00 hrs. (midnight) of the 
day in question. 

The commentators on the CIC/1917, also included another express 
exception to the regulation of this canon, that is, the general norms of the 
CIC on the reckoning of time regarding the "time for contractual obliga
tions to have force" in 33 § 2 of the CIC/1917.3 In this canon it was estab
lished that "if nothing else was expressly agreed on" then "what is 
stipulated in the civil law in force in that territory" would be applied. Al
though perhaps a bit redundant, this regulation was in accord with the 
general remission to civil law which c. 1529 prescribed on the matter of 
contracts and fulfillment of obligations. In fact, during the preparation 
work for the new Code, c. 33 § 2 was considered to be reiterative and was 
eliminated since it was included in the general reference to civil law for 
contracts and obligations (now included in c. 1290; cf. also c. 22).4 

This canon indicates that the regime established in the following 
canons shall be followed unless the law expressly indicates otherwise. 
Such "law" that may expressly provide otherwise may be outside the 
Code. Thus, there may be other systems for the reckoning of time in cus
tomary norms regarding a particular juridical act in a specific place; by 
particular legislation; or by statutory or regulatory legislation, etc. It suf
fices that the system be noted expressly and not treat matters for which a 
legislator of a higher rank has authoritatively defined another system. 5 In 
any event, the exception-a customary, particular, or statutory regime, 
etc.-must be proven. 6 

3. Cf. G. MICHIELS, Normae generates . . .  , cit., p. 232-234; A. VAN HOVE, De consuetudine . . .  , 
cit., pp. 246-247; etc. 

4. Cf. Comm. 19 (1987), p. 196. 
5. Cf. G. MICHIELS, Normae generates . . .  , cit., p. 231 .  
6. Cf. A. VAN HOVE, De consuetudine . . .  , cit., p. 246. 
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201 

Tit. XI. The Reckoning of Time c. 201 

§ 1. Tempus continuum intellegitur quod nullam patitur 
interruptionem. 

§ 2 .  Tempus utile intellegitur quod ita ius suum exer

centi aut per sequenti competit, ut ignoranti aut 
agere non valenti noncurrat. 

§ 1 . Continuous time means unbroken time. 

§ 2 .  Canonical time is time which a person can so use to exercise or to 
pursue a right that it does not run when one is unaware, or when one 
is unable to act. 

SOURCES: § 1: c. 35 
§ 2: C. 35 

CROSS REFERENCES: cc. 165, 177 § 1, 1 79 § 1, 1634 § 2 

C OMMENTARY ------

Jesus Miiiambres 

Although the legislator has eliminated many types of reckoning that 
differed from one to the other (see commentary on the title), which were 
included in c. 33 § 1 of the C/C/1917, he did maintain the division between 
continuous and useful (canonical) time indicated in c .  35 of the C/C/1917. 
Canon 201 of the present Code includes this distinction-and even liter
ally its words-but rearranges the canon into two paragraphs. 

This distinction in question indicates that it is continuous time which 
elapses without interruption despite any impediment that may affect the 
subject. It is therefore a singular, indivisible space and cannot be reck
oned in parts. Canonical time, by contrast, is time that can suffer interrup
tions. 1 

The criterion for the legal distinction consists, therefore, in the pos
sibility of whether or not the prescribed period of time can be interrupted. 
Nevertheless, the effective interruption can only be proven once the time 
has begun to elapse. This legal criterion therefore does not offer the basis 
for knowing ahead of time which type of reckoning should be applied in a 
given instance. The ideal difference fundamentally lies in that canonical 

1. Cf. A. VAN HOVE, De consuetudine, de temporis supputatione (Malines-Rome 1933), 
p. 278; G. MICHIELS, Normae generates Juris canonici (Paris-Tournai-Rome 1949), pp. 274-275. 
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time is reckoned by quotas-which is why any one of them may be miss
ing-while continuous time is considered indivisible. This means, in this 
specific case, that the criterion cannot be situated in the effective inter
ruption of the indicated period; it must be placed in a preceding logical 
point in time. Moreover, canonical time can be considered continuous if it 
cannot suffer interruption. 

The practical difficulty lies in that, when making reference to time, 
the legislator does not always explicitly indicate whether the period in 
question must be reckoned as canonical or continuous time. The principle 
is therefore usually taken as a general rule, provided that the contrary is 
not proven, that time must be considered continuous. 2 In addition, Van 
Hove offers some specific criteria for pinpointing the cases in which time 
should be considered continuous: a) when it is designated by proper name 
(e.g., if it is determined that an obligation must be performed in the month 
of February); b) when the beginning of the period indicated is either im
plicitly or explicitly designated (e.g., when stating: in six months as of 
February); c) when juridical prescription establishes time as continuous 
(e.g., if the legislator prescribes that an act must be performed within six 
continuous months); or d) in the case of a matter which, by its very na
ture, cannot suffer interruption (e.g., one month suspension of office).3 

In accordance with the previously mentioned general rule, the prin
ciple is that, should there be a doubt, time is to be considered continuous 
and not canonical. This is a iuris tantum presumption that allows for 
proof to the contrary. An essential argument is adduced in order to bolster 
this principle: time, by its very nature, elapses continuously. 4 

Insofar as canonical time is concerned, the general criterion is that it 
must be expressly indicated by the legislator. The CIC offers some exam
ples: c. 165 prescribes that election to an office is not to be deferred "be
yond three canonical months"; c. 177 § 1 establishes a period of "eight 
canonical days" for accepting the election; c. 179 § 1 stipulates that when 
an election requires confirmation, that the person elected request this 
confirmation "in a period of eight canonical days"; the same period, with 
identical characteristics, is established in c. 182 § 1 for the president of 
the electoral college to send the postulation to the competent authority; 
c. 1634 § 2 indicates for appeals that "if the party is unable to obtain 
a copy of the appealed judgment from the originating tribunal within 
the canonical time limit, this time limit is in the meantime suspended"; 

2. Cf. A. VAN HOVE, De consuetudine . . .  , cit., p. 268; G. MICHIELS, Normae generates . . .  , cit., 
p. 275; E. SCAVO LOMBARDO, art. "Termine (dir. can.)," in Enciclopedia del diritto XLIV (Milan 
1992), p. 268. 

3. Cf. A. VAN HOVE, De consuetudine . . .  , cit., pp. 268-269. 
4. Cf. A. VAN HOVE, De consuetudine . . .  , cit., p. 280; G. MICHIELS, Normae generates . . .  , cit., 

p. 275. 
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etc. Other express prescriptions for reckoning canonical time may be stip
ulated in specific, statutory, or regulatory legislation. 

Some authors have made distinctions between time that is canonical 
at the outset and time that is canonical on a permanent basis. The former 
is for cases in which the period indicated does not begin to elapse until 
there is news of a given fact (cf., e.g., cc. 158 § 1, 165, 418 § 1, 421 § 1; etc.) 
while the latter refers to the continuation of the period. 5 As Van Hove af
firms, nothing prevents both computations from being termed canonical 
and from a distinction being made between canonical time regarding exer
cising rights and canonical time referring to their continuation. Van Hove 
also indicates that if canonical time is granted due to ignorance, it will 
have been granted as canonical in terms of the outset, while if it is due to 
incapacity, it will refer to both the outset and the elapsing of time. 6 

The specific norms according to which both useful and continuous 
time are to be reckoned are established in the next canon. 

5. Cf. A. VAN HOVE, De consuetudine ... , cit., p. 279; G. MICHIELS, Normae generates .. .  , cit., 

p. 275 and note 2. 
6. Cf. A. VAN HOVE, De consuetudine . . . , cit., p. 279. 
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§ 1 .  In iure, dies intellegitur spatium constans 24 horis 
continuo supputandis, et incipit a media nocte, nisi 
aliud expresse caveatur; hebdornada spatiurn 7 die
rurn; rnensis spatiurn 30 et annus spatiurn 365 die
rurn, nisi rnensis et annus dicantur surnendi prout 
sunt in calendario. 

§ 2 .  Prout sunt in calendario sernper surnendi sunt rnensis 
et annus, si ternpus est continuum. 

§ 1. In law, a day is understood to be a space of twenty-four hours, to be 
reckoned continuously and, unless expressly provided otherwise, it 
begins at midnight; a week is a space of seven days; a month is a space 
of thirty days, and a year a space of three hundred and sixty-five days, 
unless it is stated that the month and the year are to be taken as in the 
calendar. 

§ 2. If time is continuous, the month and the year are always to be taken 
as in the calendar. 

SOURCES : § 1 :  c. 32 
§ 2: C. 34 §§  1 et 2 

CROSS REFERENCES: cc. day: cc. 649 , 697, 2° et 3° , 1039, 1 138 § 2 , 
1460 § 3, 1463 § 1 , 1507 § 2 , 1609 § 2, 1630 § 1 , 
1637 § 3, 1644 § 1 , 1 649 § 2 , 1655 § 2, 1659 § 1 , 
1 661 , 1668 § §  2 et 3 , 1677 § §  2 et 4 , 1682 § 1 , 
1735 , 1737 § 2 , 1742 § 1 ;  week: cc. 533 § 2 , 1609 
§ 5; month: cc. 8, 57 , 72, 102 § 2 , 153 § 2 , 158 § 1 , 
161 , 177 § 2 , 189 § 3, 268 § 1 , 379 , 382 § 2 , 395 
§ §  2 et 4 , 410 , 418 § 1 , 437 § 1, 533 § 2, 648 § 1 , 
649 § 1 , 653 § 2 , 1031 § 1 , 1035 § 2, 1 1 16 § 1, 2° , 
1 152 § §  2 et 3, 1357 § 2 , 1453 , 1506, 1520 , 1610 
§ 3 , 1623, 1633 , 1644 § 1 , 1646 §§ 1 et 2 , 1655 § 2; 
year: cc. 26, 78 § 3, 120 § 1 , 253 § 1 , 236 , 272 , 
399 , 493, 494 § 2 , 501 § §  2 et 3, 525, 2°, 665 § 1 , 
684 § 2, 1031 § 4, 1270 , 1383, 1453, 1621 

C OMME NTARY ------
Jesus Miiiambres 

The present canon offers specific criteria that govern the reckoning 
of time, both canonical and continuous, in the general law of the Church 
"unless the law provides otherwise" (c. 200). It is here that the greatest 
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simplification of the 1917 norms was effected, at which time the examples 
which it offered were eliminated (cf. cc. 32 and 34 CJC/1917) .  

Without getting into disquisitions on astronomy or other subjects as 
other authors have, 1 the notion of the day is established as the basis for 
this reckoning. The legislator uses the traditional measurement of time in
cluded back in Roman law, 2 which defines a day as the space of twenty
four hours ranging from one midnight to the following. This concept was 
included in the Decretals3 and has remained unchanged up to the present. 
Whether or not to include a legal definition of day, week, etc. was debated 
during the drafting of the norms of the Code, but the decision was made 
not to do so.4 

The twenty-four hours comprising a day are reckoned as continuous, 
without the possibility of being interrupted, unless expressly indicated to 
the contrary, from 00:00 hrs. to 24:00 hrs. ,  in other words from midnight to 
midnight. In principle, midnight is determined according to the legal local 
time. 

Yet the use of the concept of a day is not unambiguous in the Code. 
On certain occasions, a day is clearly spoken of in the liturgical sense and 
must be interpreted according to liturgical laws which are certainly differ
ent from the juridical concept mentioned here. Thus, for instance ,  the 
days mentioned in c. 388 § 2, when the bishop must personally offer the 
Mass for the people, do not necessarily begin at midnight. The norm can 
also be fulfilled the evening prior to a holy day (cf. c. 1248 § 1) .  The same 
line of reasoning can be applied to the days mentioned in cc. 395 § 3, 534, 
and 905. 

However, strictly juridically speaking, all of the other periods of time 
are defined based on the basic concept of a day, without getting into as
tronomy here either. Thus, a week is a space of time of seven days. When 
regarding canonical time, the week will be considered a space of seven 
full canonical days, meaning that it would not be unusual for it to last 
eight, nine, or more calendar days. A month is a space of thirty days, and 
the same considerations that were made about the canonical week also 
apply here. There is therefore nothing to prevent a month from lasting 
forty calendar days if only thirty of those days are canonical. For the same 
reason, if a month of canonical time is granted for exercising a right or ful
filling an obligation as of January 31,  although in fact there may be no in
terruptions, the period would not expire on the 28th or 29th of February, 
which is what would be in the case time were to be reckoned as continu-

1. Cf. G. MICHJELS, Normae generates Juris canonici II (Paris-Tournai-Rome 1949), 
p. 223-224. 

2. D. 2, 12, 8 (Paulo); cf. A. VAN HOVE, De consuetudine, de temporis supputatione 
(Malines-Rome 1933), p. 240. 

3. X I, 29, c. 24 (Innocent III); cf. A. VAN HOVE, De consuetudine . . .  , cit., p. 241. 
4. Cf. Comm. 19 (1987), pp. 194-195. 
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ous (cf. § 2 in this canon) ,  but rather during the first few days of March. 
The same criterion would apply for reckoning a canonical year, which 
would be 365 full days, although it may have 366 according to the calendar 
in question. 

For instance, the "three canonical months" mentioned in c . 165 to 
proceed to elect a candidate to an office is a space of ninety canonical 
days from the receipt of notification of the vacancy of the office . The 
ninety days shall be reckoned completely irrespectively of the calendar 
months they fall in. In other words, ninety days (if all are canonical) from 
July 1 through September 28, or the same number of days from the Febru
ary 1 through May 1 or 2. Canonical time is counted by quotas, in this case 
by full days. 

Nevertheless, should the legislator establish that the time must be 
considered continuous-or not make any mention of the fact at all, when 
it is presumed to be continuous (see commentary on c . 201 )-then the 
month and the year are taken as in the calendar. Thus, if the three months 
in the previously mentioned example were to be reckoned as continuous, 
then they would finish on September 30 if they began on July 1 ,  and on 
April 30 if they began on February 1 .  
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203 

Tit. XI. The Reckoning of Time c. 203 

§ 1. Dies a quo non computatur in termino, nisi huius ini
tium coincidat cum initio diei aut aliud expresse in 
iure caveatur. 

§ 2 .  Nisi contrarium statuatur, dies ad quern computatur 
in termino, qui, si tempus constet uno vel pluribus 
mensibus aut annis , una vel pluribus hebdomadis, fl
nitur expleto ultimo die eiusdem numeri aut, si men
sis die eiusdem numeri careat, expleto ultimo die 
mensis. 

§ 1 .  The first day is not to be counted in the total, unless its beginning co
incides with the beginning of the day, or unless the law expressly pro
vides otherwise. 

§ 2. Unless the contrary is prescribed, the final day is to be reckoned 
within the total; if the total time is one or more months, one or more 
years, one or more weeks, it finishes on completion of the last day 
bearing the same number or, if the month does not have the same 
number, on the completion of the last day of that month. 

SOURCES: § 1: c. 34 § 3, 2° et 3°; CodCom Resp. II, 12 nov. 1922 (AAS 14 
[ 1922] 661) 
§ 2: c. 34 § 3, 3° et 4°; CodCom Resp. II, 12 nov. 1922 (AAS 14 
[ 1922] 661) 

CROSS REFERENCES: cc. 8, 57, 72, 158, 165, 166, 177, 179 § 1, 182 § 1 ,  
184 § 1 ,  235 § 1 ,  236, 1 °, 378 § 1 ,  4° , 395 § 2, 492 
§ 2, 502 § 1, 494 § 2, 648, 649, 653, 655, 657 § §  2 
et 3, 686 § 1 ,  745, 867, 955 § 2, 972, 103 1  § 1, 1032 
§ 2, 1035 § 2, 1 145 § 1, 1270, 1336 § 1, 1347 § 1 ,  
1 357, 1362-1363, 1453,  1465-1467,  1492 § 1, 
1506, 1507 § 2,  1513 § 2,  1520, 1596 § 3, 1599 § 2,  
1601 ,  1603 § 1 ,  1 609 § 5, 16 10  § 3, 1 62 1 ,  1623, 
1625, 1626 § 2 ,  1630 § 1 ,  1 635, 1 637  § 3, 1646, 
1655 § 2,  1659 § 1, 1660-1661 ,  1668, 1677 § §  2 et 
4, 1682, 1703 § 2, 1723 § 1, 1734 § 2, 1735-1736, 
1737 § 2, 1742 § 1 ,  1744 § 1, 1751 
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COMMENTARY ------

Jesus Miiiambres 

This last canon in the title on the reckoning of time includes norms 
on the beginning and end of periods established by the legislator. This reg
ulation has repercussions throughout the entire juridical corpus since on 
many occasions, the legislator indicates periods for exercising rights or 
fulfilling obligations. 

To dwell only on a few examples from book I of the CIC, c. 8 estab
lishes the vacatio legis period; c .  57 prescribes that the authority that 
must issue a decree must do so within a period of three months, and goes 
on to indicate that if this is not done in this way, the request must be con
sidered to be denied due to negative administrative silence. Canon 72 es
tablishes that rescripts granted by the Apostolic See may be extended for 
a period of three months. 

Several examples can also be found in other books of the CIC (see 
related canons above) and particularly in book VII "De processibus." 1 In 
all of these cases, time is reckoned as established in this canon unless ex
pressly provided otherwise. 

The legislator proceeded to simplify the reckoning of periods of time 
found in the CIC/1917, particularly insofar as the terminum ad quem. 

Midnight, either on the same day if the period begins to elapse at 
00:00 hrs, or the following day if it begins at any other time, is always cho
sen as the beginning of the period-a quo term. Thus, the reckoning of pe
riods "from moment to moment" provided for in c .  34 § 2 CIC/19 1 7  
disappeared and a single precept is established from numbers 2° and 3° of 
§ 3 of that same canon. In the current Code, unless the "law expressly pro
vides otherwise" the periods always begin to elapse at midnight. 

On the other hand, the end of the period-the ad quem day-is al
ways included in the period that ends at 24:00 hrs on that day. If the time is 
continuous and the period is expressed in months or years, the period is 
considered to conclude at 24:00 hrs on the day bearing the same number, 
or if it does not exist, on the same day of that month. Although the canon 
does not expressly indicate so, the latter prescriptions may only refer to 
continuous time since canonical time, by definition, is reckoned in units 
and what is most often the case is that two calendar months do not coin
cide with sixty canonical days. This second paragraph of c. 203 synthe
sizes, simplifies, and unifies what the CIC/1917 established in numbers 2-5 
of § 3 of c. 34. 

1. Cf. E. SCAVO LOMBARDO, "Termine (dir. can.)," in Enciclopedia del diritto XLIV (Milan 
1992), pp. 265-267. 
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In summary, insofar as the reckoning of periods, the CIC does not 
take into consideration the initial day of the period and does count the last 
day. This applies to both canonical and continuous time since the legisla
tor, with the exception of what is mentioned above, does not make any 
distinction between the two. 
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------- INTRODUCTION ------

Juan Fornes 

I. Introduction 

The CIC, in closely following the doctrinal principles of the Second 
Vatican Council, has replaced book II, "De personis," of the CIC/1917 with 
that of "De populo Dei." The first was structured on a foundation of what 
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FORNES Introduction cc. 204-746 

could be termed "canonical states or estates" (status), in such a way that 
its contents were divided into three parts: clergy, religious, and laity. For 
this reason, it can be said that a class-based vision prevailed-tightly 
linked to the customary focus of the doctrine of the period-which served 
to blur the radical equality intrinsic to the condition of the faithful. 1 On the 
other hand, book II of the CIC begins precisely with the fundamental con
cept of christifideles: as members of the people of God possessing a basic 
condition common to all. In other words, the people of God are endowed 
with a condition of radical equality originating in baptism, which is quali
fied by a distinction of functions stemming from their distinct participa
tion in the common mission of the Church , according to personal vocation 
and the subjective juridical status. Canon 204 stresses that the Christian 
faithful 11are called to exercise the mission which God has entrusted to the 
Church to fulfill in the world in accord with the condition proper to each 
one." 

As a result , the key ideas which should be kept in mind are not to 
adopt the form of those ideas which would be conducive to maintaining a 
class-based vision of the Church. "Canonical states, " consisting of a class 
of persons, a rank, is an incompatible concept with the condition of all the 
faithful without distinction, who possess certain fundamental rights and 
obligations, independent of whether they belong to one status or another. 
There are not two or three classes (types, states) of Christians. There is 
only one kind of Christian: the faithful. 

Nevertheless, the basic concepts are: a) faithful, which is connected 
to the principal of equality (cf. , e.g. , cc. 204 and 208); b) personal voca
tion, which is connected to the principle of free choice (cf. , e.g. , cc. 226, 
233, 385, 646 , 722) ; c) the sole mission of the Church , which is also con
nected to the principle of equality (cf. , e.g. , cc. 204 § 1, 208, 210, 211, 216); 
d) the distinction of functions, which is connected to institutional or hi
erarchical principles and also to the diversity resulting from baptism itself 
(a response to different personal vocations and to the charisms of the 
Holy Spirit in its many forms (cf. , e.g. , cc. 204, 207, 208); e) and, finally, 
subjective juridical status ( canonical status) , that is, the imprint on per
sonal life of the requirements which the performance of a specific func
tion in the Church carries with it , and, as well , the circumstances which 
help determine and modify the capacity of a person to act (cf. , e.g. , cc. 96-
112; 204; 273ff, specifically, c. 277 linked to c. 1087; cc. 285 § 3 ,  286 , 287 
§ 1, 598ff, 662ff, 1134-1140; etc.) See also the commentary on c. 204. 

1. Cf. for a basic bibliography and analysis of the sources, J. FORNES, "La noci6n de 
'status' en Derecho can6nico" (Pamplona 1975). Also idem, "El concepto de estado de 
perfecci6n: consideraciones crfticas," in Ius Canonicum 46 (1983), pp. 681-711 ;  idem, 
"Notas sobre el 'Duo sunt genera christianorum' del Decreto de Graciano, "  in Jus 
Canonicum 60 (1990), pp. 607-632; idem, "El principio de igualdad en el ordenamiento 
can6nico," in Fidelium iura 2 (1992), pp. 113-144; J. HERVADA, Tres estudios sabre el uso del 
termino laico (Pamplona 1973). 
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Starting from the fundamental description of the faithful, book II is 
divided into three parts: "Christ's Faithful" (part I), "The Hierarchical Con
stitution of the Church" (part II), and "Institutes of Consecrated Life and 
Societies of Apostolic Life" (part III). 

All of this leads us back to the structure of the Church, that is, to 
those aspects and elements of that sole and mysterious reality which the 
Second Vatican Council and, with it , book II of the CIC has termed, in ac
cordance with the most ancient tradition, the people of God. 

2. The Structure of the Church 

In fact, the dogmatic constitution Lumen gentium, apart from refer
ring to the Church using the Pauline image of the "Corpus mysticum" 
(cf. LG 7), has its entire second chapter on "The people of God." The radi
cal or basic equality of the faithful, by virtue of baptism, is expressed 
there with remarkable clarity, "for those who believe in Christ, are reborn, 
not from a corruptible seed, but from an incorruptible one through the 
word of the living God ( cf. 1 Pet. 1:23), not from flesh, but from water and 
the Holy Spirit (cf. Jn. 3:5-6) and are finally established as a chosen race, 
a royal priesthood, a holy nation ... who in times past were not a people, 
but now are the people of God ( l  Pet. 2:9-10)" (LG 9; cf. CCC 781ff). 

This people have Christ as their head; as their condition, the dignity 
and liberty of children of God; as their law, the new commandment to love 
as Christ loved us; and as their goal, to extend the reign of God more and 
more over the earth ( cf. LG 9; CCC 782). 

Therefore, when we speak of the Church as a people, although this 
term may have distinct meanings in everyday speech, it serves, on the one 
hand, to emphasize a common origin which makes all Christians members 
of the same family and, on the other, a fundamental or radical equality of 
all the faithful by virtue of which they enjoy the same dignity, the same 
means, the same faith, and are responsible for the common purpose of the 
entire Church on the spiritual level This is the true sense in which the 
word people is applied to the Church, because, as is well known, it harks 
back to its biblical sense, the People of Israel, descendants of Abraham, 
and is made fully manifest in the new people of God, redeemed through 
Christ. 

We are a people who, while "not everyone marches along the same 
path, yet all are called to sanctity and have obtained an equal privilege of 
faith through the justice of God (cf. 2 Pet. 1:1). Although by Christ's will 
some are established as teachers, dispensers of the mysteries and pastors; 
for others, there remains a true equality between all with regard to the dig
nity and to the activity which is common to all the faithful in the building 
up of the Body of Christ" (LG 32). 
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In summary, considering the Church as a people emphasizes the rad
ical or fundamental equality of all the faithful arising from baptism. This is 
an equality, which, from a juridical perspective, translates into a constitu
tional condition: the status of the faithful, stated explicitly in the CIC, in 
particular in c. 204 and in cc. 208-223. 

Furthermore, connected to this principle of equality is the entire vi
sion of the Church's structure, which demands that the principle of variety 
and the institutional principle should also be taken into account. 2 The har
monious conjoining of these two principles casts a clear reflection in the 
complete systematization of ideas in the contents of book II. 

The principle of variety (cf. LG 32; AG 28) is rooted in the sacrament 
of baptism as a freedom intrinsic to the children of God. It brings with it 
the possibility that distinct modes of life, distinct apostolic forms, and dis
tinct ecclesial missions co-exist as a response to different talents and 
charisms (Spiritus ubi vult spirat). At the same time it takes into ac
count, in all other respects, that the sense of de conformitate evangelica 
applies to the hierarchy ( cf. LG 12; AA 3). Then it follows that there does 
exist distinct subjective juridical conditions which are based on the 
same radical constitutional condition of the faithful. 

The institutional principle (hierarchical principle or principle of dis
tinction of functions) presupposes that certain specific functions exist in 
the Church, which have been assigned by its divine Founder, not to the 
Christian people or to the community, but rather to the hierarchy. For this 
reason, without diminishing the fundamental equality of all the faithful, 
there coexists a distinction of functions which is also of divine law (see 
commentary on c. 208). 

Thus, before individual questions are explored, we note that we have 
already discussed the basic inspiration and the guiding principles which 
run throughout book II. We can synthesize them into the following four 
points: 

a) On a constitutional level, it must be stressed that there is a com
mon status of the faithful: a condition of radical equality which is incom
patible with a class-based vision of persons in the Church (LG 32; cc. 204, 
208). 

b) On a spiritual level, in accord with Vatican II (LG ch. V), the uni
versal call to sanctity is emphasized ( cf. , for example, c. 210). This pre
cludes a minimalist or reductionist approach for the need to aspire to the 
fullness of Christian life. Because of this, a conceptual problem emerges 
with the words "state of perfection" as they have been usually understood. 

2. Cf. in this sense J. HERV ADA, Elementos de Derecho constitucional canonico 
(Pamplona 1987), pp. 48-54; J. FORNES, La ciencia can6nica contemporanea (Valoraci6n 
critica) (Pamplona 1984), pp. 67-109; idem, "El principio de igualdad . . .  ," cit., pp. 1 13-144 
(see also the commentary on c. 208). 
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In other words, there is a class-based bias when using these words strictly 
because they infer that some Christians are called to sanctity (to perfec
tion), while others are not.3 "Strengthened by so many and such great 
means of salvation, all the faithful," Lumen gentium 11 emphasizes, 
"whatever their condition or state--though each in his own way-are 
called by the Lord to that perfection of sanctity by which the Father him
self is perfect." Later on, the same Vatican II document insists, "The Lord 
Jesus, divine teacher and model of all perfection, preached holiness of life 
(of which he is the author and maker) to each and every one of his disci
ples without distinction: You, therefore, must be perfect, as your heavenly 
Father is perfect (Mt. 5: 48) ... It is therefore quite clear that all Christians 
in any state or walk of life are called to the fullness of Christian life and to 
the perfection of love, and by this holiness a more human manner of life is 
fostered also in earthly society" (LG 40). 

c) From the point of view of constitutional law, insofar as receiving 
the sacrament of orders is concerned, the assumption is made that a re
quirement of indispensable suitability is involved for performing those 
specific functions which thus require it. Although it creates a difference of 
essence and not merely one of degree (LG 10) among those who have re
ceived the sacrament and those who have not, the former are not more 
faithful than the latter, but only equally faithful, even though they pos
sess the ministerial priesthood which is different in essence from the com
mon priesthood, and intended precisely for the minis try and for 
performing ministerial functions (see commentary on c. 207). 

This line of thought has stressed that there is "a common participa
tion in the mission itself of the Church .. .  a sphere of radical equality 
among all christifideles. Despite the differences in function resulting from 
an essential distinction of divine law when the subject has received the 
sacrament of orders, there is a common equality, which they in no way can 
destroy."4 

In any event, these clarifications do not weaken, but emphasize the 
immense value of the ministerial priesthood. What is involved is a differ
ence in essence and not merely of degree with all the attendant conse
quences which receiving the sacrament of orders entails from a spiritual 
and theological point of view. 

d) Certainly, in considering the reception of the sacrament of orders, 
the public profession of the evangelical counsels in the institutes of conse
crated life ( cc. 5 73ff) and the style of life inherent to societies of apostolic 
life (cc. 731ff), including those who embrace evangelical counsels 
(c. 731 § 2), determines that as a result of the principle of variety, there are 
diverse active and passive juridical states within the subjective or per-

3. Cf. J. FORNES, "El concepto de estado de perfecci6n . . .  ," cit., pp. 681-711 .  
4 .  A.  DEL PORTILLO, Fieles y laicos en la Iglesia, 3rd ed. (Pamplona 1991), p .  45. 
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sonal sphere of the ordained, of the consecrated faithful (religious and 
secular institutes), and of those who are "approximate" (accedunt) to 
these (c. 731). Such states do not presuppose exceptions to the common 
condition of the faithful, but qualify the manifestations of the exercise of 
this condition, as an effect of the concrete manifestation in a specific 
sense, according to the various possibilities off erect by the common Chris
tian vocation. 5 

For this reason, after treating "the obligations and rights of all the 
faithful" (cc. 208-223), the norms are set forth within book II , governing 
"the obligations and rights of the lay members of Christ's Faithful" 
(cc. 224-231). Among these, c. 225 § 2 emphasizes that the faithful's func
tion is to sanctify and order the temporal structures in such a way that this 
becomes their specific mission in the Church. 6 These norms are paralleled 
in "the obligations and rights of clerics" ( cc. 273-289); the obligations and 
rights of religious (cf. cc. 662-672); members of the secular institutes 
(cf. cc. 710ff, for example: cc. 719, 724, 728); and of those who belong to 
the societies of apostolic life (cc. 73lff, for example: cc. 737, 739, 740, 
741 § 2). 

A document of the CDF, recalled by John Paul II in the apostolic ex
hortation Christifideles laici, states that "the Church is a differentiated 
body in which each individual has a role; their tasks are distinct and must 
not be confused. They do not favor the superiority of one over the other, 
nor do they provide an excuse for jealousy; the only higher gift, which can 
and must be desired, is love ( cf. 1 Cor: 12-13). The greatest in the King
dom of heaven are not the ministers but the saints. "7 

3. Reference to a few particular questions 

Following the outline of book II, several questions of interest will be 
explored from the perspective of the organization of ideas as well as that 
of content. 

In what follows, it must be stated that no attempt has been made to 
be exhaustive; such questions are the subject of other commentaries. 

5. Cf. in this sense, and for all these points, P. LOMBARDfA, "Estructura del ordenamiento 
can6nico," in Derecho can6nico, 2nd ed. (Pamplona 1975), pp. 181-183; idem, Lecciones de 
Derecho can6nico (Madrid 1984), pp. 82-86. 

6. Cf. J. FORNES, "La condici6n juridica del laico en la Iglesia," in Ius Canonicum 51 
(1986), pp. 35-61, and the bibliographical references cited therein. 

7. CDF, Instrucci6n sabre la cuesti6n de la admisi6n de la mujer al sacerdocio 
ministerial "Inter insigniores, " October 15, 1976, in AAS 69 (1977), p. 115, text cited in 
CL 51, note 190. The Instr. Inter insigniores was explicitly recalled by John Paul II-actually 
citing the last part of the paragraph here cited-in the Apostolic Letter Ordina tio 
sacerdotalis, May 22, 1994, no. 3. 
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a) The faithful: their rights, duties, and canonical status 

Of primary importance is the fact that one of the most outstanding 
contributions of the CIC has been the definition which provides an exten
sive profile of the faithful and the general laws governing their rights and 
duties ( cc. 204 and 208-223). As was previously discussed, this supercedes 
a class-based conception which predominated prior to the Second Vatican 
Council. This concept, which manifested itself, among other things, in the 
vision of the structure of the Church entails three basic states (sta
tus )-clerics, religious, and laity. The basic premise was not a radical 
equality of persons before the law, but a distinct configuration of their 
rights and duties according to the group or class (status) to which they be
longed, that is, on the basis of the juridical concept of person as the "per
son in his or her state." 

Certainly, the CIC currently in effect has not discarded the use of the 
term "states," as Ochoa emphasizes for example, when he points out sixty
five occasions where this happens8 (except for error or omission). How
ever, two things can be emphasized, however, without overlooking this 
fact: 

i) In the first place, the term 'states' does not appear either in the 
heading of the book or in the canons which can be considered essential on 
this subject. On the contrary the term "condition" is used.9 This suggest a 
basic shift in doctrine. For example, this happens in the heading of ch. I, 
title VI of book I, which speaks about "De personarum physicarum condi
cione canonica"; or in c. 996, which refers to "the duties and rights which 
are proper, in accordance with each one's condition" (attenta quidem 
eorum condicione); or in c. 204 § 1, which, when taking up the concept of 
the faithful , emphasizes that they participate in the mission of the Church 
"each according to his or her particular condition" (secundum propriam 
cuiusque condicionem); or in c. 208, which, when giving expression to the 
principle of equality, indicates that all the faithful, "each according to his 
or her own condition and office" (secundum propriam cuiusque condi
cionem et munus ), contribute to the building up of the body of Christ; or, 
finally, in c. 210, which stresses that "all Christ's faithful, each according 
to his or her own condition (secundum propriam condicionem), must 
make a whole-hearted effort to lead a holy life, and to promote the growth 
of the Church and its continual sanctification" (see commentary on cc. 204 
and 208). 

The same thing can be said in regard to the CCEO in cc. 7 § 1 ( con
cept of the faithful), 11 (principle of equality) and 13 (universal duty to 
seek sanctity and to expand the Church). 

8. Cf. X. OCHOA, Index verborum ac locutionum Codicis Juris Canonici, 2nd ed. (Vatican 
City 1984), pp . 71 (Causa de statu personarum), 144 (Dimissio e s tatu clericali) ,  464 
(Status). 

9. Cf. J. FORNES, La noci6n de "status" en Derecho can6nico (Pamplona 1975). 
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ii) Secondly, it should also be pointed out that that the term "state" in 
the CIC is used with various meanings, which are, on occasion, clearly ge
neric in nature. In fact , it serves to designate the juridical position of those 
who have entered into marriage (cc. 1063 and 1134), as well as orders 
( c. 1051) and the possibility of exercising ius connubii, due to the ab
sence of ties incompatible with marriage (cc. 1113, 11 14, 1121 § 2), such as 
consecrated life (cc. 207 § 2 ,  574), the condition of the sacred minister 
( cc. 290-293), or, in short, other similar conditions. 

This serves to indicate the relativity with which this term must be 
adopted. This is the result of a type of development in the concept of "sta
tus." Until the Second Vatican Council, a strict sense of the term was used, 
but then it was permanently stripped it of its typical class-based connota
tions. 

b) Restricted notion of cleric: equivalence between "sacred minis
ter" and "cleric" 

Closely connected in all other respects to the preceding discussion is 
a second question that must be emphasized. It concerns the equivalence 
between the terms "sacred minister" and "cleric" (c. 207 § 1, and part I ,  
title III) which is different from the CIC/19 17. 

This involves an issue that is not merely semantic ,  but in a deeper 
sense has clear and practical repercussions. 

According to the legislation of the CIC/1917, one was a "cleric" from 
the time at which the tonsure was received (c. 108 § 1 CIC/1917). Among 
other things, this entailed a set of "rights and privileges of the clergy" 
(cc. 118-1213 CIC/1917). 

Based on the doctrine expressed in the Second Vatican Council ,  the 
focus on this subject provided greater clarity and precision. The motu 
proprio Ministeria quaedam of August 15 , 1972 by Paul VI10 introduced 
reforms which were later incorporated into the CIC, to the effect that only 
deacons, presbyters, and bishops (c. 1009 § 1) are "clerics" or "sacred 
ministers" (c. 207 § 1). According to c. 266 § 1 "a person becomes a cleric 
by the reception of the diaconate." 

Prior to this time, lector and acolyte were among the minor orders. 
Now the reception of the ministries of lector or acolyte do not carry with 
them the assumption of the clerical state; instead, the person continues to 
be a member of the laity, 11  whether having been received in a stable form 
(c. 230 § 1) or as a prior prerequisite to receiving the diaconate (cc. 1035 , 
1050 ,3°). 

10. AAS 64 (1972), pp. 529-534. 
11 . Cf. T. RINC6N, commentary on title III, part I, book II, in Pamplona Com, p. 186; idem, 

"Los sujetos del ordenamiento can6nico , "  in Manual de Derecho can6nico , 2nd ed. 
(Pamplona 1991), pp. 177ff. 
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c) Some questions relative to the outline of book II 

The doctrine has given attention to some pitfalls or discrepancies in 
the arrangement of book II. However it has not ceased to consider the rel
ative importance of a systematization in light of the contents itself of the 
norms. 

For example, in regard to part II, which is entitled "The Hierarchical 
Constitution of the Church," it has been pointed out that, as an effect of 
the systematic criteria used in both sections (sect. I: "The Supreme Au
thority of the Church"; sect. II: "Particular churches and Their Group
ings"), norms regulating all jurisdictional structures belonging to the 
Church were not situated in the most appropriate place. "In order to pro
duce a systematic parallel, section I should have been given a title some
thing l i ke ,  'On the universal Church and the Supreme Authority 
Constituted within It' ... This would have allowed certain hierarchical 
structures of the universal Church to be included in this section, which, 
due to the above mentioned problem have had to remain outside part II of 
book II. That is the concrete case of the personal prelatures, located in 
part I."12 

Moreover, the contents of section II do not seem to reflect the head
ing in its entirety. For example, given that norms on Bishops' Conferences 
fall under the heading "Groupings of particular churches" (book II, part II, 
sect. II, title II), one could be lead to believe that we are confronted by 
some true "groupings of particular churches." In all honesty, this is in con
trast to the literal language of c. 44 7, which draws from Christus Domi
n us 38, 1 and defines Bishops' Conference-as "the assembly of the 
bishops [ coetus Episcoporum] of a country or of a certain territory ... to 
promote, in accordance with the law, that greater good which the Church 
offers to mankind ... "13 

It becomes clear that this involves a problem more terminological, 
strictly speaking, rather than one of content. For this reason "the value of 
the options of a Code regarding systematic arrangement, which are neces
sarily relative and partial, or even conventional in many cases, should not 
be overly exaggerated." 14 From this we can see the importance of under
standing the content of the juridical institutions under consideration, their 
exact configuration and their harmonious insertion into the whole picture, 

12. E. MOLANO, "Las opciones sistematicas del CIC y el lugar de las estructuras jerarquicas 
de la Iglesia," in Ius Canonicum 66 (1993), pp. 472-473. 
13. Cf. regarding this point J. FORNES, "Naturaleza sinodal de los Concilios particulares y 

de las Conferencias episcopales," in L'Annee Canonique, hors serie, vol. I (Paris 1992), 
pp. 305-348, especially note 111 on pp. 342-343 and the bibliography cited therein; idem, 
"Naturalezajuridica de las Conferencias episcopales" in Ius in vita et in missione Ecclesial 
(Vatican City 1994), pp. 637-657. 
14. E. MOLANO, "Las opciones sistematicas . . .  ," cit., p. 475. 
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independent of where they are situated in any one section. And this task 
applies, to a large extent, to doctrine. 

In this sense, it is also interesting to call special attention to the 
focus which is now given to the regulations of associations of the faithful, 
the institutes of consecrated life and of the societies of apostolic life, as 
compared to the CIC/1917. 

From a reading of c. 298, we can conclude that, within associations, 
a distinction must be made between: a) institutes of consecrated life and 
the societies of apostolic life; and b) other associations of the faithful 
which , in turn, can be common to all the faithful, clerical associations 
(whenever the characteristics of c. 302 are satisfied) or lay associations 
(cf. cc. 327-329). 15 

Furthermore, institutes of consecrated life and societies of apostolic 
life have separate regulations. The entire part III of book II is devoted to 
them, while the other associations of the faithful are governed under 
title V of part I. The new distinction between public and private associa
tions is another significant innovation of the Code in contrast to the 
CIC 1917. 

Insofar as the institutes of consecrated life and the societies of apos
tolic life are concerned, despite the fact that they appear in some of the 
preparatory schemata in a section which could be called: the canon law of 
associations, linked with the other associations of the faithful, 16 they are 
treated autonomously from a systematic point of view. This is based, in 
terms of consecrated life (cf. c. 207 § 1), on considerations of an associa
tive nature as well as institutional one. 17 

At this point, it also should be pointed out that the Congregation of 
the Roman Curia which, according to Pastor Bonus, concerns itself with 
this subject, is precisely called the Congregationfor the Institutes of Con
secrated -Llife and the Societies of Apostolic Life. 

4. Conclusion 

Perhaps a few words of John Paul II might serve to close this com
mentary on the general heading of book II, "The people of God." "The in
strument, such as the Code," he says in the apostolic constitution Sacrae 
disciplinae leges which promulgates it, "fully accords with the nature of the 

15. Cf. J.L. GUTIERREZ, commentary on title V, part I, book II, in Pamplona Com, p. 229. 
16. Cf. Comm 2 (1970), pp. 168-181; 5 (1973), pp. 47-69; 6 (1974), pp. 72-93; 7 (1975), 

pp. 63- 92; 9 (1977), pp. 52- 61 ;  10 (1978), pp. 160-179; 11 (1979), pp. 22- 66 and 296- 346; 12  
(1980), pp. 130-187; 13  (1981), pp. 151-211 and 325--407. 
17. Cf. T. RINC6N , commentary on part III of book II, in Pamplona Com, pp. 389-390; idem, 

"Institutos de vida consagrada y sociedades de vida apost61ica," in Manual de Derecho 
can6nico, 2nd ed. (Pamplona 1991), pp. 217ff. 
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Church, particularly as presented in the authentic teaching of the Second Vat
ican Council seen as a whole, and especially in its ecclesiological doctrine. It 
is even more that, in a certain sense, this new Code can be viewed as an enor
mous effort to translate that same doctrine into canonical terms, in other 
words, into the ecclesiology of the Council. Because, while it may not be pos
sible to transpose the image of the Church described by conciliar doctrine 
into 'canonical' language, the Code, however, should always refer back to 
that image as its original pattern, and should reflect its guiding principles, in
sofar as it is possible to do, given its own nature . . .  

"Foremost among the elements which express the true and authentic 
image of the Church stand out the following: the teaching whereby the 
Church is presented as the people of God ( cf. LG 2) and its hierarchical au
thority as service (LG 3); the further teaching which portrays the Church as a 
communion and then spells out the mutual relationships which must inter
vene between the particular and the universal Church, and between collegial
ity and primacy; likewise, the teaching by which all members of the people of 
God share, each in their own measure, in the threefold priestly, prophetic, 
and kingly office of Christ, this teaching also being connected to that which 
looks to the duties and rights of Christ's faithful and specifically the laity; and 
lastly the assiduity which the Church must devote to ecumenism."18 

Undoubtedly, these words refer to the entire body of law, but they 
seem, however, to be particularly appropriate for book II. 

In a statement on February 3, 1983 in which he introduced the Code, 
the Pope alludes directly to book II: " . . .  it is true that the conciliar postu
lates, as well as the practical guidelines indicated in the ministry of the 
Church, find exact and detailed equivalents in the new Code, even verbal 
equivalence at times. I would invite you, only by way of example, to com
pare ch. II of Lumen gentium with book II of the Code: their title is com
mon to both documents, even identical: "De Populo Dei." It will be, a very 
useful comparison, and will turn out to be illuminating for those who wish 
to undertake a more painstaking examination, an exegetical comparison 
and critique of the respective paragraphs and canons."19 

18. JOHN PAUL II, Ap. Const. Sacrae disciplinae leges, January 25, 1983, in AAS 75, pars 2 
(1983), pp. XI-XII. 
19. Cf. JOHN PAUL II, "Discurso de presentaci6n del C6digo de Derecho can6nico," 

February 3, 1983, no. 8, in Insegnamenti di Giovanni Paolo II VI, 1 (1983), p. 315. 
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204 

Bk. IL Pt. I. Christ's Faithful 

PARS I 

De christifidelibus 

PART I 

Christ's Faithful 

c. 204 

§ 1. Christifideles sunt qui, utpote per baptismum 
Christo incorporati, in populum Dei sunt constituti, 
atque hac ratione muneris Christi sacerdotalis, pro
phetici et regalis suo modo participes facti, secun
dum propriam cuiusque condicionem, ad missionem 
exercendam vocantur, quam Deus Ecclesiae in 
mundo adimplendam concredidit. 

§ 2. Haec Ecclesia, in hoc mundo ut societas constituta 
et ordinata, subsistit in Ecclesia catholica, a succes
sore Petri et Episcopis in eius communione guber
nata. 

§ 1. Christ's faithful are those who, since they are incorporated into 
Christ through baptism, are constituted the people of God. For this 
reason they participate in their own way in the priestly, prophetic and 
kingly office of Christ. They are called, each according to his or her 
particular condition, to exercise the mission which God entrusted to 
the Church to fulfil in the world. 

§ 2. This Church, established and ordered in this world as a society, 
subsists in the catholic Church, governed by the successor of Peter 
and the bishops in communion with him. 

SOURCES: §1: LG 9-17, 31, 34-36; AA 2, 6, 7, 9, 10. 
§2: LG 8, 9, 14, 22, 38; GS 40 

CROSS REFERENCES: §1: cc. 96, 207, 207-223, 849 
§2: c. 330 
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COMME NTARY ------

Juan Fornes 

In this canon, we find two concepts fundamental to constitutional 
canon law, with which book II (The people of God) opens: the concept of the 
faithful and the notion of the Church as society. 

I. THE CONCEPT OF THE FAITHFUL 

l .  Person andjaithful 

Paragraph 1 of c. 204 focuses on the concept of the faithful, which, in 
the context of the Code's regulation, corresponds to the concept of person 
in the Church as referred to in c. 96. The status of persons or subjects in the 
canonical system, which embraces everyone (whether baptized or not) is an 
entirely different concept. "If the substantial reality shown in cc. 96 and 204 
§ 1 is examined, this is the single condition: that of a person who has been 
baptized into the Church. Thus, these two terms are used in an entirely syn
onymous sense. In fact, there does not seem to be a contradiction or distinc
tion between the human being persona in Ecclesia (much less with the 
meaning expressed in c. 96) and the faithful. The rights and duties of Chris
tians, in other words, are those which belong to all who have been baptized 
( c. 96), and are nothing less than the rights and duties of christifideles 
(cc. 208ff)."1 

Thus, the concept of the faithful is expressed as follows: a member of 
the people of God, incorporated into Christ through baptism and called, 
therefore, to exercise the mission which God entrusted to the Church to ful
fill in the world-each according to his or her particular condition 
(cf. CCC, 871-873, 1213). 

What is involved is a concept situated in the realm of constitutional 
law, and from that vantage point, from the perspective that all persons in 
the Church of Christ are equal. That is, they have the same fundamental 
rights and duties set forth in cc. 208-223. 

1. Cf. G. Lo CASTRO, fl soggetto e i suoi diritti nell'ordinamento canonico (Milan 1985), 
pp. 59-60. Also idem, "La rappresentazione giuridica della condizione umana nel diritto 
canonico," in fl Diritto ecclesiastico (1981), pp. 239-289; idem, "Condizione del fedele e 
concettualizzazione giuridica," in Ius Ecclesiae 3 (1991), pp. 3ff, in particular, pp. 24-32; 
P. LOMBARDIA, Lecciones de Derecho can6nico (Madrid 1984), pp. 135-138. Also cf. Comm 2 
(1970), pp. 89-93; 14 (1982), pp. 156-157; 17 (1985), pp. 163-167; 18 (1986), p. 366. 
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FORNES Bk. IL Pt. I. Christ's Faithful 

2. Fundamental equality and distinction of functions 

c. 204 

In a particularly clear way, Vatican II has stressed, what was obvious 
in the life and doctrine of Christianity in the first centuries:2 the fundamen
tal or radical equality of all the faithful by virtue of the sacrament of bap
tism. As a consequence of receiving this sacrament, all the faithful are found 
to have a fundamental condition of equality and therefore enjoy a common 
status: the juridical-constitutional status of faithful: As Del Portillo has 
written in this regard, shortly after the Second Vatican Council: "It is neces
sary to insist-that the structure by which the Church was constructed in
cludes, through Divine law: a) a primary relationship, by virtue of which 
all Christians form one community, one society, whose common purpose is 
the establishment of the Kingdom of Christ. Through this bond, they all 
should devote themselves to this common purpose, by which they possess 
the condition of the faithful. They are christifideles, cives Ecclesiae, whose 
condition is that of equality in dignity and freedom as children of God; b) a 
hierarchical relationship, by means of which the people of God are orga
nized in functional terms, with a visible Head over the entire universal 
Church along with Pastors who preside over particular churches. Thus, the 
Church is the new people of God who live within a hierarchical order, in 
order to bring about the Kingdom of God. "3 

The principal of fundamental or radical equality has remained clearly 
formulated and energetically emphasized in numbers 9 and 32 of the dog
matic constitution Lumen gentium. "Although by Christ's will some-we 
read in this last number-are established as teachers, dispensers of the 
mysteries and pastors for the others, there remains, nevertheless, a true 
equality between all with regard to the dignity and to the activity which is 
common to all the faithful in the building up of the Body of Christ" (LG 32). 
Juridically, this principal translates into the constitutional status of the 
faithful: a juridical position which is basic and common-to all the bap
tized. All are equal in regard to the vocation of holiness, the dignity and free
dom of Christians and the shared action for the purpose of aedificatio 
Ecclesiae. This action, of its very nature, is not inherent to the ecclesiastical 
organization, as such; or, in other words, it is not an action which corre
sponds to hierarchical entities insofar as they are those entities responsible 
for the public and official purpose of the Church. The principal of equality 
presupposes that there exist certain fundamental rights and duties common 

2. Cf. J. FORNES, La noci6n de "status" en Derecho can6nico (Pamplona 1975), for 
appropriate references to the bibliography and sources. 

3. A. DEL PORTILLO, "Dinamicidad y funcionalidad de las estructuras pastorates," in Jus 
Canonicum 9 (1969), pp. 323- 324. Also cf., P. FELICI, fl Concilio Vaticano II e la nuova 
codificazione canonica (Rome 1967), pp. 12ff; idem, "Comunita e dignita della persona," in 
Persona e ordinamento nella Chiesa (Milan 1975), pp. l lff; F. RETAMAL, La igualdad 
fundamental de las fieles en la Iglesia segun la Constituci6n dogmatica ''Lumen Gentium" 
(Santiago de Chile 1980). 
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c. 204 Bk. II. Pt. I. Christ's Faithful FORNES 

to all the faithful,4 which as discussed above have been formulated in the 
statement contained in cc. 208--223. This statement is intended to be neither 
exhaustive nor systematic. 

It is obvious that the radical equality of all the faithful ( also cf. c. 208) 
should be considered within the general framework of the constitutional 
principles of the Church; that is, in connection with the principal of free 
choice and of institutions. 5 This will help avoid aporias ( all the faithful are 
equal-all the faithful are unequal) or falling into clearly erroneous interpre
tations, for example, blurring the distinction between the common priest
hood and the ministerial priesthood. 

3. Juridical condition 

One must therefore keep in mind the important qualifier found in the 
canon which is the subject of this commentary: "each according to his or 
her particular condition"; or the parallel language in c. 96, in regard to the 
rights and duties proper to Christians, "in accordance with each one's sta
tus." 

The diversity of the faithful is expressed there: all faithful are equal. 
The principle of equality stated in c. 208 should not prevent the subjective 
juridical statuses from being multiple without affecting the constitutional 
and basic nucleus intrinsic to equality. For this reason, the capacity to act is 
not the same for all persons, but rather, is determined in accordance with 
the juridical status of each. This condition, in tum, depends on a series of 
circumstances that will be discussed below. 

In the last analysis, from a juridical point of view, what is involved are 
the consequences of the principle of free choice: each faithful person is a 
unique faithful person who cannot be replicated. 

In this sense, when considering the norms of the code, the circum
stances determining the subjective juridical status of the faithful-their ca
nonical condition-can be described as follows: 

4. For a different perspective, cf. P.J. VILADRICH, Teoria de los derechos fundamentales del 
fiel. Presupuestos criticos (Pamplona 1969) ; J.Ma GONZALEZ DEL VALLE, Derechos 
fundamentales y derechos publicos subjetivos en la Iglesia (Pamplona 1971); P. HINDER, 
Grundrechte in der Kirchen. Eine Untersuchung zur Begriindung der Grundrechte in der 
Kirche (Freiburg 1977); Les droits fondamentaux du chretien dans l'Eglise et dans la societe 
(Fribourg Switzerland-Freiburg i. Br.-Milan 1981); D. CENALMOR, La Ley fundamental de la 
Iglesia. Historia y analisis de un proyecto legislativo (Pamplona 1991). 

5. Cf. J. HERVADA, Elementos de Derecho constitucional can6nico (Pamplona 1987), 
pp. 48-54; idem, Pensamientos de un canonista en la hora presente (Pamplona 1989), pp. 8lff; 
J. FORNES, "Naturaleza sinodal de los Concilios particulares y de las Conferencias episcopates," 
in L'Annee canonique (hors serie), 1992, note 32, pp. 314-315. 
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a) The reflections, inherent in the diversity of functions, within the 
subjective or personal scope of the status of sacred minister: for example, 
the obligation of celibacy ( c. 277) and the resulting impediment to marriage 
arising from sacred orders ( c. 1087), and other rights and obligations which 
are included in those mentioned in cc. 273ff: the prohibitions against ac
cepting civil public offices ( c. 285 § 3), against engaging in trade or com
merce (c. 286), against playing an active role in political parties or in 
managing trade unions ( c. 287 § 1 ), etc. 

b) The reflections of the diversity of functions which are transposed 
into duties deriving from the status of the consecrated faithful: for example, 
those mentioned in cc. 598ff among others, that of celibacy, with the atten
dant consequence of the impediment to the vow of marriage in the case of 
the religious, as governed under c. 1088 ( cf. also cc. 662ff in regard to the re
ligious). 

c) The reflections inherent in the diversity of the status of those faith
ful who have contracted marriage: cf. , for example, cc. 1134-1140. 

d) The general framework of conditions which serve to determine and 
modify one's capacity to act as indicated in cc. 96-112, where matters are 
governed in regard to age, illness, legal domicile, family relationship and 
rites, as specified by the canonical status of persons.6 

e) To this must be added what has been emphasized in c. 96, that is: in 
addition to "each person's condition" which has already been referred to 
above that the duties and rights inherent to Christians-the rights of the 
faithful-are clearly defined and affected by the fact of whether or not one 
is "in ecclesiastical communion," and by the fact that one may be bound by 
"a legitimately imposed sanction." In other words, there might be some cir
cumstance which would prevent full ecclesiastical communion ( c. 205)
heresy, apostasy, schism: cf., among others, cc. 751, 1364, 1184-the rights 
of the faithful thereby being affected. And the same thing occurs if, as a re
sult of having committed some crime, one incurs "a legitimately imposed 
sanction," that is, a medicinal penalty or censure such as excommunication, 
interdict, suspension: cc. 1131-1335, or an expiatory penalty (c. 1336), also 
taking into account (c. 1312 § 3) the penal remedies and penances 
( cc. 1339-1340) ( cf. c. 1312 in general). It is obvious that these other circum
stances which are alluded to here also affect the subjective juridical status 
of the faithful: that is, their canonical condition. 

6. Cf. J. FORNES, "El principio de igualdad en el ordenamiento can6nico," in Fidelium 
iura 2 (1992), pp. 113ff; A. DE FUENMAYOR, commentaries on cc. 96-112, in Pamplona Com, 
pp. 110-118; A. BERNARDEZ, Parte general de Derecho Canonico (Madrid 1990), pp. 163-173. 
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c. 204 Bk. II. Pt. I. Christ's Faithful 

4. The constitutional condition of the faithful 

FORNES 

In summary, § 1 of the canon, which is the subject of this commentary, 
when it considers the concept of the faithful in clear harmony with Vatican 
II, has energetically stressed the radical or basic equality of all the mem
bers of the Church (LG 32). This equality is stressed despite the fact that 
there exists a differentiation on the functional level which, in some cases 
(LG 10), has ontological roots (the character produced by the sacrament of 
orders does not make one more faithful than he who has not received it, 
but indicates only that one possesses a priesthood-a ministerial priest
hood------€ssentially different from the common priesthood, precisely in order 
to perform the offices or sacred ministries). 7 Despite a differentiation of 
functions which are rooted in the hierarchical or institutional principle 
(LG 18 and 32), and in baptism itself, all the faithful should be drawn to the 
fullness of Christian life; in other words, to sanctity (GL 39-40). The voca
tions and charismas of the Holy Spirit are extremely diverse (LG 32). 

A "class-based" conception of the Church -its structure erected upon 
"canonical states"-comes apart precisely on these cornerstones of doc
trine, since it is incompatible with the single and unified condition of the 
faithful, who hold certain fundamental rights and duties, independent of 
their inclusion into one "state" or the other.8 The principle of equality pre
vents us from speaking about two or three classes, categories or states of 
Christians. There is only one category of Christian: the faithful.9 From this is 
derived the idea that -as has already been stressed by doctrine shortly 
after Vatican II- the "status personae cannot assume in canon law more 
than a characterization of the capacity to act and of the content of personal
ity, that is, a characterization of the set of rights and duties which emanate 
from it."10 

It should not surprise us, therefore, that the Code, without dispensing 
entirely with the use of the term "state," shows an orientation different from 
the CJC/1917, despite the fact that the term is used with a variety of mean
ings which are, on occasion, slightly generic. For example, it designates the 
juridical position of those who have entered into marriage ( cc. 1063 and 
1134), the state of health of those to be ordained (c. 1051), the possibility 
of exercising ius connubii due to the absence of anything incompatible 
with the bond of marriage (cc. 1113, 1114, 1121 § 3), the consecrated life 
(cc. 207 § 2), 574), and the clerical state of sacred minister (cc. 290-293). 

7. Cf. J. ESCRIVA DE BALAGUER, Sacerdote para la eternidad, 4th ed. (Madrid 1977), p. 24. 
8. Cf. J. FORNES, La noci6n de ''status . . .  ," cit., pp. 267ff. 
9. Cf. idem, "Notas sobre el 'Duo sunt genera christianorum' del Decreto de Graciano," in 

Ius Canonicum 60 (1990), pp. 607-632. 
10. A. DEL PORTILLO, Fieles y laicos en la Iglesia (Pamplona 1969), note p. 69; 3rd ed. 

(Pamplona 1991), p. 66. 
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FORNES Bk. IL Pt. I. Christ's Faithful c. 204 

The current Code, following the doctrinal principles of Vatican II very 
closely, has replaced the old book De personis of the CJC/1917 with that of 
De populo Dei (book II), in which, as we have seen, the concept of christifi
delis becomes fundamental: a member of the people of God with a basic 
condition common to all. In other words, they possess a condition of radical 
equality derived from baptism, solely qualified by a differentiation of func
tions originating in diverse forms of participation in the common mission of 
the Church, in accordance with personal vocation and the attendant reflec
tions on subjective juridical status. 

"On the fundamental level as members of the people of God as has 
been written in this regard-there are not inequalities as to whether we are 
more or less children of God, or whether we are more or less christifideles. 
Clearly "in the area of status, there are no differences, and thus . . .  all the 
faithful have the same radical status before the Law."11 

II. THE CHURCH AS SOCIETY 

§ 2 of the canon, the subject of this commentary, highlights the soci
etal character of the Church. 

The Second Vatican Council, even though it has applied to the Church 
the term people (LG chap. II) or communio, 11 has also used the idea of soci
ety and does so especially when it refers to the hierarchical principle, which 
carries with it a distinction of functions among the members of the people 
of God. "But, the society structured with hierarchical organs and the mysti
cal body of Christ , the visible society and the spiritual community, the 
earthly Church and the Church endowed with heavenly riches, are not to be 
thought of as two realities. On the contrary, they form one complex reality 
which comes together from a human and a divine element" (LG 8). This is 
also true in regard to the hierarchical composition of the Church and, in par
ticular, to the office of bishop, as the aforementioned Constitution indicates 
that the Apostles took care to establish successors in the hierachically con
stituted society (LG 20). 

The view of the Church as a society entails two fundamental aspects 
which are to be stressed: a) its character as an institution, that is, the real
ity which traces its origin to the will of the Divine Founder and which has 
certain traits of permanence, transcendence and independence of the per
sons of whom it is comprised; b) its structure as an organic, whole social 

11. Cf. LG 4, 8, 13-15, 18, 21, 24-25; DV 10; GS 32; UR 2-4, 14, 15, 17-19, 22. Cf. CDF, Litt. 
Communionis notio, May 28, 1992, in AAS 85 (1993), pp. 838-850. 
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body, which is not the simple sum of its parts, but rather an entity on its 
own which is independent of its members.12 

By virtue of the institutional principle, there exist in the Church cer
tain functions whose origin does not reside in the Christian people, but 
rather which have been assigned and granted directly by Christ to the hier
archy, i.e. , the Roman Pontiff, and the bishops together in communion with 
him. 13 From this derives the fact that, together with the radical or basic 
equality of all the faithful, which has already been discussed when com
menting on § 1 of this canon, there exists a diversity of functions in the 
people of God, which is also of divine law precisely because Christ has 
founded his Church as a hierarchically structured community. 14 

12. Cf. J. HERVADA-P. LOMBARDiA, El Derecho del Pueblo de Dios, I (Pamplona 1970), pp. 35ff, 
253-254, 313ff; J. HERVADA, Elementos de Derecho constitucional can6nico (Pamplona 1987), 
pp. 54ff; J. FORNES, La ciencia can6nica contemporanea (Valoraci6n critica) (Pamplona 
1984), pp. 89ff. 
13. Cf. CCC, 816 and 874ff; on canonical doctrine, cf., e.g., J. HERVADA-P. LOMBARDiA, El 

Derecho del Pueblo de Dios, cit., pp. 35-36; J. HERVADA, Elementos . . .  cit., pp. 47-54; 0. GIACCHI, 
"Tradizione ed innovazione nella Chiesa dopo il Concilio, "  in Atti del Congresso 
Internazionale di Diritto Canonico. La Chiesa dopo il Concilio (Milan 1972), pp. 44-47. 

14. Cf. J. HERRANZ, "Orientamenti e prospettive della revisione del Codice di Diritto 
canonico," in fl Diritto Ecclesiastico (1978), p. 45; idem, Studi sulla nuova legislazione della 
Chiesa (Milan 1990), pp. 43-44, 232-233. 
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FORNES 

205 

Bk. IL Pt. I .  Christ's Faithful c. 205 

Plene in communione Ecclesiae catholicae his in terris 
sunt illi baptizati, qui in eius compage visibili cum 
Christo iunguntur, vinculis nempe professionis fidei, sa
cramentorum et ecclesiastici regiminis. 

Those baptised are in full communion with the catholic Church here on 
earth who are joined with Christ in his visible body, through the bonds of 
profession of faith, the sacraments and ecclesiastical governance. 

SOURCES: LG 14 

CROSS REFERENCES: cc. 11, 96, 149, 171 § 1, 4°, 194, 204, 208-223, 336, 
375, 380, 675, 750, 751, 753, 833, 840, 844, 1021, 
1184, 1364, 1741 

COMME NTARY -------

Juan Fornes 

l .  The Church considered as "communion" 

The Church can be understood as a communio. But it is more than 
that: "The concept of communion lies at the heart of the self-knowledge 
of the Church."1 

However, as the Letter Communionis notio of the CDF, dated May, 
28, 1992, has clearly emphasized, the concept of communion "is not 
univocal" (Communionis notio, 3). From that emerges the fact that such 
a concept should possess a set of elements, namely: "it should also be able 
to express the sacramental nature of the Church while 'we are in exile, far 
away from the Lord', as well as the particular unity which makes the faith
ful members of the same Body, the mystical Body of Christ, an organically 
structured community, 'a people united through the unity of the Father, 
the Son, and the Holy Spirit,' also sheathed with the means appropriate to 
a visible and social union" (Communionis notio, 3). 

In fact, when describing the Church as a communio, it stresses, 
among other things, the solidarity of the faithful, 2 which originates in the 
unity of ontological bonds and from participating in certain objectives and 

1. Cf. JOHN PAUL II, "Discurso a los Obispos de Estados Unidos de America," 
September 16, 1987, no. 1, in Insegnamenti di Giovanni Paolo II X, 3 (1987), p. 553. 

2. Cf. LG 4,8,13-15,18,21,24-25; DV 10; GS 32; UR 2-4,14-15,17-19,22. 
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common purposes (also cf. c. 204).3 For that reason, the application of 
this term within this context becomes entirely appropriate, on the condi
tion that it is to be kept in mind that it is not sufficient to ref er exclusively 
to the bonds of charity which unite Christians, but also that the juridical 
aspects or imprint should also be taken into account, since-as the prior 
explanatory note in chapter III of the dogmatic constitution Lumen gen
tium makes clear-the communio "is not a vague affiliation, but rather, 
an organic reality, which requires a juridical form" (LG, pen, 2). 

"Communio-as Paul VI has insisted-is the union of those bap
tized, a spiritual reality, but represented in social terms"4; and he later 
adds: "all members of the Church are obligated to recognize the demands 
of a legal system; if this should fail, the communio in Christ could not be 
put into effect in social terms, nor could it function effectively."5 

It is necessary for this reason to delineate clearly the bonds which 
make it possible for one to belong to that communio fully, in other words, 
the bonds of communion (cf. CCC, 815-819). 

2. The bonds of communion 

Such bonds are synthesized in this canon into three aspects: 

a) The profession of faith, that is, adherence to a single depositum 
fidei, as revealed in the sacred Scripture, transmitted by tradition, and as 
the magisterium of the Church proposes and interprets it. 

3. Cf. L. BERTLING, "Communio und Primat," in Miscellanea Historiae Pontificiae 7 
(Rome 1943); J. HAMER, La Iglesia es una comuni6n (Barcelona 1965); idem, "Dix theses sur 
l'Eglise comme communion," in Nova et Vetera 59 (1984), pp. 161ff; V. FERRER, Iglesia, II, 6: 
art. "Comuni6n eclesiastica," in Gran Enciclopedia Rialp XII (Madrid 1973), pp. 384ff; W. 
BERTRAMS, "De gradibus 'communionis' in doctrina Concilii Vaticani II," in Gregorianum 47 
(1966), pp. 286ff; J. HERVADA-P. LOMBARDIA, El Derecho del Pueblo de Dias, I (Pamplona 
1970), pp. 250ff; 325ff; 395ff; J. HERVADA, Elementos de Derecho constitucional can6nico 
(Pamplona 1987), pp. 56ff, 174ff, 260ff; W. ONCLIN, "Ponencia al II Congreso Internacional de 
Derecho can6nico," in Persona e ordinamento nella Chiesa (Milan 1975), pp. 2 12ff; 
W. AYMANS, Das synodale Element in der Kirchenverfassung (Munich 1970); J. FORNES, La 
ciencia can6nica contempordnea (Valoraci6n critica) (Pamplona 1984), pp. 77ff; P.A. 
BONNET, Comunione ecclesiale. Diritto e potere (Turin 1993), for many bibliographic 
references; especially in Ius in vita et in missione Ecclesiae (Vatican City 1993), and 
A. MARZOA, Comuni6n y Derecho. Significaci6n e implicaciones de ambos conceptos 
(Pamplona 1999). 

4. PAUL VI, "Discorso ai partecipanti," in Persona e ordinamento nella Chiesa. Atti del II 
Congresso internazionale di diritto canonico. Milano 10- 1 6  settembre 1973 (Milan 1975), 
p. 584. Cf. L'Osservatore Romano, September 1 7 -18, 1973. 

5. PAUL VI, "Discorso . . .  " cit., p. 685. Also cf. "Allocutio S.S. Johannis Pauli II iis qui 
interfuerunt IV Conventui Internationali Juris Canonici," in Les droits fondamentaux du 
chretien dans l 'Eglise et dans la societe (Freiburg Switzerland-Freiburg i. Br.-Milan 1981), 
pp. XXIXff and L'Osservatore Romano, October 13-14, 1980. 
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b) The unity among the sacraments, the first of which is baptism
the sacrament which is ianua Ecclesiae (cf. LG 14)-which is precisely 
that which grants the condition of the faithful (cf. 204). For the meaning 
of sanctifying grace in regard to this subject, see the commentary on 
C. 897. 

c) Unity with the Pastors or hierarchical communion (the profession 
"of the ecclesiastical system"). 

In this same sense, Paul VI has summarized in concise and graphic 
terms the exact meaning of the Church as communio, enumerating the 
bonds needed for it to exist as such, which intertwine Christians in soli
darity: "This means that Christian life should unfold within this com
munio : the fundamental rights on a supernatural order which are 
intended to be acquired and exercised in the Church correspond precisely 
to certain specific duties, among which are the fundamental duties of the 
profession of faith in the Church and of recognition of the sacraments and 
hierarchical constitution."6 Moreover, he adds, "this same communio of 
the Church is ordered to undertake the building up of the Social Body of 
Christ. Therefore, the mission entrusted to the Church of Christ also re
quires the cooperation of all the faithful in order to bring it about."7 

These bonds of communion-faith, sacraments, ecclesiastical sys
tem-are broken by apostasy, heresy and schism (c. 751). The first is the 
total rejection of the Christian faith; the second, the persistent denial of a 
truth which must be believed in with divine and catholic faith (a truth 
which includes "Those things ... which are contained in the word of God 
as it has been written or handed down by tradition, that is, in the single de
posit of faith entrusted to the Church, and which are at the same time pro
posed as divinely revealed either by the solemn magisterium of the 
Church, or by its ordinary and universal magisterium, which in fact is 
manifested by the common adherence of the faithful under the guidance 
of the sacred magisterium. All are therefore bound to avoid any contrary 
doctrines": c. 750). The third-schism-is the withdrawal of submission to 
the Supreme Pontiff or from communion with the members of the Church 
subject to him. 

Apostates, heretics, and schismatics incur lata sententiae excom
munion (c. 1364) , even though "brothers and sisters born and baptized 
outside visible communion with the catholic Church that is, in separate 
ecclesial communities .. .  "8 ought not to be considered as such. 

Therefore, those who fall under any of these categories are not in full 
communion with the Church. As a matter of fact their status as faithful is 

6. PAUL VI, "Discorso . . .  " cit., p. 584. 
7. Ibid., p .  584. Also cf. CCC, 815. 
8. Cf. Directory Ad totam Ecclesiam, of May 14, 1967, no. 19 (AAS 59, 1967, pp. 574-592); 

cf. UR 3; and finally, DE/1993, no. 131 and CCC, 817-822. 
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affected: this involves those who are faithful (baptized) but who are not so 
in the full sense of the word, and, despite the fact that they continue to be
long in some fashion to the Church, they are "separated" from it. From a 
juridical point of view, these circumstances carry with them the suspen
sion of specific ecclesial rights and obligations (the rights of the faithful or 
rights inherent to Christians), except for those which refer to reintegra
tion into full ecclesiastical communion.9 

In regard to the communicatio in sacris-that is, participation in 
liturgical worship or in the administration of the sacraments of persons 
belonging to different Christian denominations which are not in full com
munion-what has been established in c. 844 should be consulted. 

Finally, what has been set forth in c. 11 should also be borne in mind 
in regard to submission to "merely ecclesiastical" laws, which only "bind 
those baptized in the catholic Church, and those who have been received 
into it." This means that, quite apart from the obligatory nature inherent in 
the precepts of natural and positive divine law, which the ecclesiastical 
authority cannot restrict, condition, or dispense with, those specified in 
the canon are the only ones subject to the imperative precepts of human 
law. Those baptized in the catholic Church, and those who have been re
ceived into it from other religious denominations not in full communion 
with it, are objectively obligated. On the other hand, those Catholics who 
have since abandoned the Church, regardless of their possible good faith, 
cease to be so bound. 10 "It should be kept in mind-it has been written in 
this regard-that the binding aspect of canon law is based on factors of a 
spiritual nature (not on recourse to physical violence), the effectiveness 
of which depends largely on personal faith and disposition. Consequently, 
it is reasonable to establish in principle an objective obligation to adhere 
to laws, which does not disappear by reason of the mere fact that one has 
abandoned the faith or has broken the hierarchical communion."11 

9. Cf. J. HERVADA, commentary on c. 205, in Pamplona Com. Cf. UR 3. 
10. Cf. P. LOMBARDiA, commentary on c. 11 ,  in Pamplona Com. 
11 .  Ibid. 
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206 

Bk II. Pt. I Christ's Faithful c. 206 

§ 1. Speciali ratione cum Ecclesia conectunturcatechu
meni, qui nempe, Spiritu Sancto movente, explicita 
voluntate ut eidem incorporentur expetunt, ideoque 
hoc ipso voto, sicut et vita fidei, spei et caritatis 
quam agunt, coniunguntur cum Ecclesia, quae eos 
iam ut suos fovet. 

§ 2. Catechumenorum specialem curam habet Ecclesia 
quae, dum eos ad vitam ducendam evangelicam invi
tat eosque ad sacros ritus celebrandos introducit, 
eisdem varias iam largitur praerogativas, quae chris
tianorum sunt propriae. 

§ 1. Catechumens are linked with the Church in a special way since, 
moved by the Holy Spirit, they are expressing an explicit desire to be 
incorporated in the Church. By this very desire, as well as by the life 
of faith, hope and charity which they lead, they are joined to the 
Church which already cherishes them as its own. 

§ 2. The Church has a special care for catechumens. While it invites them 
to lead an evangelical life, and introduces them to the celebration of 
the sacred rites, it already accords them various prerogatives which 
are proper to Christians. 

SOURCES: § 1: LG 14 
§ 2: SC 64; AG 14 

CROSS REFERENCES: cc. 11, 96, 204, 747, 748, 788, 851, 865, 1086, 
1170, 1183, 1299, 1476 

COMME NTARY 

Juan Fornes 

Those not baptized are persons under canon law-that is, they are 
subject to the rights and obligations which fall within the scope of canon 
law-even though they are not members of the Church: they are not the 
faithful (cf. cc. 96 and 204). 

Their position is thus characterized by two features: a) a negative 
feature:  the non-reception of baptism and therefore, their non
incorporation into the Church, with all the rights and duties intrinsic to 
Christians, in accord with c. 96, which is, in turn, linked to another fea
ture: they are not subject to ecclesiastical laws, either, in consonance with 
c. 11; b) a positive feature: their inclusion in the universal saving will of 
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God, an issue which the Second Vatican Council remembered in Lumen 
gentium 13 and Dignitatis humanae 1.1 

The result of this is recognition on the part of the Code of canon law 
of the right of all to be instructed in the faith and to have baptism adminis
tered to them, if one should so ask for it, having clearly manifested one's 
intent to do so, as well as the respect for full liberty in regard to incorpora
tion into the Church. This arises from one's dignity as a human being 
(cf. cc. 747, 748, 865). In particular, the Code expressly recognizes certain 
capabilities of the non-baptized, as seen, for example, in cc. 1086, 
1299 § 1, 1476. 

This entire line of reasoning pertaining to the non-baptized has a cer
tain resonance for certain non-baptized: the catechumens, in other words, 
those who are not yet incorporated into the Church, but have expressed 
their desire to do so. The Second Vatican Council has made express 
reference to them: Lumen gentium 14, Sacrosanctum Concilium, 64-65, 
Ad gentes 14 (cf. also CLgC, 1249). 

The Decree Ad gentes specifically considers the catechumens to the 
effect that "they are already joined to the Church" (AG 14), and expressly 
indicates that their juridical status is to be clearly set forth in a future 
code (cf. AG 14). 

Moreover, according to the canon on which we are commenting 
here, the condition of catechumen is acquired through the express desire 
of the party concerned-that is, the expression of one's desire to be incor
porated into the Church-without a formal act of reception being neces
sary, since the canon speaks about one's incorporation "by this very 
desire" (ideoque hoc ipso voto). 

In any event, c. 788, within the norms pertaining to "the missionary 
activity of the Church" (title II of book III), and c. 851, within the context 
of the norms concerning baptism of adults, set forth very specific per
cepts, even though they indicate this subject is to be integrated into norms 
drawn up by the Bishops' Conferences. 

In this sense, article 3 of the Second General Decree of the Spanish 
Conference of Bishops2 establishes the following in regard to c. 788 § 3: 
"The catechumens, specifically, those who are preparing themselves for 
the fruitful reception of the sacraments of Christian initiation at the ap
propriate time, whom the Church already welcomes as its own through 
the life of faith, hope and charity which they bear, enjoy a particular 

1. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia, 3rd ed. (Pamplona 1991), pp. 274ff; 
P. LOMBARDfA, "El estatuto jurfdico del catecumeno segun los textos del Concilio Vaticano II," 
in his Escritos de Derecho Canonico, II (Pamplona 1973), pp. 205ff. Also cf., e.g., Comm 17 
(1985), pp. 166-167. 

2. BOCEE 6 (1985), p. 62. (Editor's Note: For complementary norms promulgated by 
English language bishops' conferences, see Volume V, Appendix 3.) 
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juridical status, which consist at least of the following obligations and pre
rogatives: 

1. Obligations: Assuming their membership into the catechumenate, 
in accordance with the rites of Christian initiation of adults, they shall fol
low the successive steps of Christian initiation indicated there; they shall 
participate weekly in the liturgy of the Word, whether with the Christian 
community, or individually; and they shall lead an evangelical life proper 
to their condition. 

2. Prerogatives: Sacramentals can be imparted to them, in accor
dance with c. 1770; a godparent shall accompany each one during his or 
her journey as a catechumen, in other words, a man or woman whom he 
or she knows, who shall help him or her and be a witness to his or her hab
its, faith, and will. The catechumen may, and even should, participate in 
the apostolic activity of the Church. If they enter into marriage, the Chris
tian community shall accompany them with a fitting religious celebration 
which the local Ordinary of that place shall specify. They are comparable 
to the faithful on the subject of funeral rites. 

And, insofar as c. 851, 1 ° is concerned, article 8, 2 of the First Gen
eral Decree3 indicates that "what has been provided for in the Books of 
Rites of the Sacraments, duly approved by this Bishops' Conference, 
should be observed ... " 

In fact, the preceptsof the Ordo initiationis christianae adul
torum4-which describes in detail the rites, the steps which it includes, 
etc.-and the corresponding adaptations at each Bishops' Conference, 
should be kept in mind about the catechumenate. 

In all other respects, the CIC also refers to the catechumenate in 
c. 865 § 1, in regard to the baptism of adults. Canons. 1170 and 1183 § 1 
regulate matters pertaining to blessings and funeral rites. 

In summary, then, both the canon which is the subject of this com
mentary (c. 206), as well as c. 788, govern in general the status of the cate
chumen within the canonical system. However it should be noted, as 
Lombardia has already insisted insightfully, 5 that "in both canons .. .  prob
ably due to the influence of doctrine which denies the unbaptized the sta
tus of subjects within the canonical system, the term 'rights' is avoided 
and is replaced by the more ambigious term, 'prerogatives'." 

3. BOCEE 3 (1984), p. 102. (Editor's Note: For complementary norms promulgated by 
English language bishops' conferences, see Volume V, Appendix 3.) 

4. AAS 64 (1972), p. 252. 
5. P. LOMBARDiA, Lecciones de Derecho can6nico (Madrid 1984), p. 138. 
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It seems, however, even more appropriate (see the commentary on 
c. 204)6 to consider that human being (including the nasci turus : 
cf. cc. 864 and 871), has-as we stated at the beginning of the commentary 
on this canon-the status of a physical person, of a subject, within the ca
nonical system, although only those who have been baptized enjoy the 
constitutional status of the faithful. 

6. Cf. P. LOMBARDIA, Lecciones . . .  cit., pp. 135-138. 
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Bk. IL Pt. I .  Christ's Faithful c. 207 

§ 1. Ex divina institutione, inter christifideles sunt in 
Ecclesia ministri sacri, qui in iure et clerici vocan
tur; ceteri autem et laici nuncupantur. 

§ 2.  Ex utraque hac parte habentur christifideles, qui 
professione consiliorum evangelicorum per vota aut 
alia sacra ligamina, ab Ecclesia agnita et sancita, suo 
peculiari modo Deo consecrantur et Ecclesiae mis
sioni salvificae prosunt; quorum status, licet ad hie
rarchicam Ecclesiae structuram non spectet, ad eius 
tamen vitam et sanctitatem pertinet. 

§ 1. By divine institution, among the faithful there are in the Church sa
cred ministers, who in law are also called clerics; the others are 
called lay people. 

§ 2. Drawn from both groups are those of the faithful who, professing the 
evangelical counsels through vows or other sacred bonds recognised 
and approved by the Church, are consecrated to God in their own 
special way and promote the salvific mission of the Church. Their 
state, although it does not belong to the hierarchical structure of the 
Church, does pertain to its life and holiness. 

SOURCES: § 1 :  c.107; LG 10, 20, 30-33 
§ 2: c.107; LG 43-47 

CROSS REFERENCES: cc. 1 1 ,  96-112, 204, 208-223, 224-231, 232-293, 
573-746, 849, 1008-1054, 1191-1204 

COMMENTARY ------

Juan Fornes 

l . Canon 207 and its sources 

The text of this canon is based on the language contained in c. 107 of 
the CIC/1917, which is cited as one of itsfontes in the edition of the CIC 
withfontes undertaken by the CPI.1 This results in the fact that special at
tention must be given to it, for purposes of proper interpretation because 
(see the commentary on book II) there are certain significant corrective 
factors in regard to the focus of the CIC/1917, provided basically by the 

1. Cf. CPI, Codex Juris Canonici fontium annotatione et Indice analytico-alphabetico 
auctus (Vatican City 1989), c. 207 on p. 56. 
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doctrine of the Second Vatican Council, whose sources are also cited in 
this canon (in particular, LG 10, 20, 30-33, 43-47). 

The text of c. 107 of the CIC/1917, in fact, reads literally as follows: 
"Ex divina institutione sunt in Ecclesia clerici a laicis distincti, licet non 
omnes clerici sint divinae institutionis; utrique autem possunt esse religi
osi." In other words, it made a distinction among persons in the Church on 
the basis of the so-called canonical states (status), arising, not from the 
radical equality of persons in the Church from a juridical point of view, but 
rather from the distinct configuration of their rights and duties according 
to the group or class (rank, status) in which they found themselves. That 
is to say, this distinction was, on the basis of the juridical concept of per
son which at that time, prevailed in the doctrine, both canonical and civil.2 

On the other hand, the canon which is now the subject of this com
mentary is expressed in a similar manner, but, in turn, in a wider and more 
complex way, in its attempt to gather the sufficient nuances of meaning, 
all of which require-as already indicated above-that a painstaking exe
gesis not be lead again to the interpretation of a class-based sign, as could 
have been done with c. 107 of the previous code. 

2. The common priesthood and the ministerial priesthood 

In an appropriate hermeneutic, it could be said that what the canon 
expresses in § 1 would reflect, all things considered, a distinction of es
sence, and not only of degree, between the common priesthood and the 
ministerial priesthood. The common priesthood is inherent in all the 
faithful, which includes those who have received the sacred orders. Cler
ics do not lose the common priesthood, but receive an additional priest
hood: the ministerial priesthood. (cf. LG 10). 

According to the norms of the CIC/1917, one was a "cleric" from the 
moment at which the tonsure was received (c. 108 § 1), which carried with 
it, among other things, a set of "rights and privileges of clerics" (cc. 1 18-
123). It is well known that the doctrine of Vatican II has exerted a marked 
influence on the overall focus of this subject. The subsequent Ministeria 
quaedam already introduced reforms which were later incorporated into 
the CIC, so that the "clerics" or "sacred ministers," alluded to in § 1 of the 
canon which is the subject of this commentary, are only deacons, presby
ters and the bishops (c. 1009 § 1). Likewise, c. 266 § 1 clearly emphasizes: 
"by receiving the diaconate, one becomes a cleric .. .  " On the other hand, 
the reception of the ministries of lector or acolyte-which constituted, 
among others, the former minor orders-whether in a stable way 

2. For a complete consideration of the question, cf. J. FORNES, La noci6n de "status" en 
Derecho can6nico (Pamplona 1975) (see commentaries on book II, and on cc. 204 and 208). 
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( c. 230 § 1), or instead as a prior step or prerequisite towards receiving the 
diaconate ( cc. 1035, 1050, 3°), did not entail the assumption of clerical sta
tus. Rather one continued to be a member of the laity. 3 

Consequently, receiving the sacrament of orders-the basis of the 
distinction between sacred ministers or clerics and the laity alluded to in 
§ 1 of the legal precept which is the subject of our commentary-from the 
point of view of constitutional canon law, presupposes that two things be 
taken into account: a) that it does not affect the radical or fundamental 
equality of all the faithful ( cc. 204 and 208): "this common participation in 
the mission of the Church creates . . .  a sphere of radical equality among all 
christifideles. That is, differences in function-although they may be the 
fruit of a difference in essence and of divine law when the subject has re
ceived the sacrament of orders-is constructed upon the basis of a com
mon equality, which is never destroyed";4 b) that it involves a requirement 
of suitability which is indispensable for performing specific functions 
which necessitate that this sacrament be received; that it creates-as has 
been stated before-a difference in essence and not merely of degree 
( cf. LG 10). Those who have received it are not more faithful than the un
ordained, but rather only equally faithful, for they have an additional 
priesthood-the ministerial priesthood-different in essence from the 
common priesthood, which is necessary, and indispensable, for the minis
try and for the performance of ministerial functions (see the commen
tary on c. 204). 5 

It can thus be seen that, while it is necessary to make all these clari
fications for the purposes of a correction interpretation of § 1 of c. 207, 
the enormous richness of content of the ministerial priesthood clearly 
stands out, with the significant consequences that receiving the sacrament 
of orders carries with it, both from a spiritual, as well as a theological, 
point of view, and also from a juridical point of view, for the one's own 
personal status in life ( cf. cc. 273-289). 

3. Consecrated life 

In § 2 of the canon, the possibility of consecrated life-which does 
not refer to the hierarchical structure of the Church, although it belongs to 
its life and sanctity-is stressed, and is contemplated not only from a 
personal and an associative point of view, but also from an institutional 

3. Cf. , e.g., T. RINC6N, commentary on title III, part I, book II, in Pamplona Com, p. 186; 
idem, "Los sujetos del ordenamiento can6nico," in Manual de Derecho can6nico, 2nd ed. 
(Pamplona 1991), pp. 177ff. 

4. A. DEL PORTILLO, Fieles y laicos en la Iglesia, 3fd ed. (Pamplona 1991), p. 45. 
5. Cf., for a practical application of these principles, EdM, preamble. 
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perspective, as regulated in the CIC in part III of book II (cc. 573-730 and 
also 731-746). 

An expressive text from Lumen gentium remarks, "Guided by the 
Holy Spirit, Church authority has been at pains to give a right interpreta
tion of the counsels [evangelical counsels], to regulate their practice, and 
also to set up stable forms of living embodying them. From the God-given 
seed of the counsels a wonderful and wide-spreading tree has grown up in 
the field of the Lord, branching out into various forms of religious life 
lived in solitude or in community. Different religious families have come 
into existence in which spiritual resources are multiplied for the progress 
in holiness of their members and for the good of the entire body of Christ. 
Members of these families enjoy many helps towards holiness of life. They 
have a stable and more solidly based way of Christian life. They receive 
well-proven teaching on seeking after perfection. They are bound together 
in brotherly communion in the service of Christ. Their Christian freedom 
is fortified by obedience. Thus they are enabled to live securely and to 
maintain faithfully the religious life to which they have pledged them
selves. Rejoicing in spirit they advance on the road of charity" (LG 43). 

4. Radical equality and diversity of functions 

Moreover, in accordance with what has been discussed above, it 
seems that in order to achieve a correct interpretation of what has been 
set forth in this canon, it is necessary to start with the radical equality of 
all the faithful and the diversity of functions which exists in the Church 
(cf. CCC, 814, 873, 934).6 

In fact, the existence of a "classification of the faithful" within the 
Church ought not to be introduced into a reading of this legal text, in the 
strict sense of this expression. There are not "classes" of faithful, but in
stead, only one "class": precisely that of christifideles, a condition shared 
by all those who comprise the people of God. 7 

There are, however, distinct subjective juridical statuses, derived
from among other circumstances-from the diverse functions which each 
one performs in the Church, for whose mission all are equally responsible 
(cf. C. 204 § 1). 

From the point of view of the diversity of functions, the final 
outcome is that subjective juridical statuses are extremely diverse, as a 

6. See also commentaries on book II, part I, tit. I, and on cc. 204 and 208. 
7. Cf., e.g., J. FORNES, "Notas sabre el 'Duo sunt genera christianorum' del Decreto de 

Graciano," in Ius Canonicum 60 ( 1990), pp. 607-632, with outlined bibliographical 
references. 

32 



FORNES Bk. IL Pt. I. Christ's Faithful c. 207 

consequence of the multiple factors which determine the capability of 
each person, of each member of the faithful, to act. 

For this reason- always from this perspective of a diversity of func
tions-a significant fact would be whether one of the faithful has received 
sacred orders or not: in the first case, he would be an ordained faithful or 
cleric (c. 207 § 1, which we have already discussed; while cc. 266 § 1, 
1009 § 1, and, in general, cc. 273-293), while in the second case, he would 
be a lay faithful ( c. 207 § 1, which is the subject of our attention at the 
present time; and in general, cc. 224-231). Another significant fact is 
whether the faithful-either as sacred minister or not, should he not have 
received the sacrament of orders-has consecrated himself to God 
through the profession of the evangelical counsels by vows or other sa
cred bonds (for example, oaths, promises; cf. cc. 1191-1204), recognized 
and sanctioned by the Church (cc. 573-730, and also 731-746). 

5. Typology of the faithful 

In summary, according to the literal wording of the text, c. 207 may 
be described in this way: 

Types of faithful (cc. 204 and 208) existing in the Church: 

A. Ordained: sacred ministers or clerics 

1. Not consecrated (ordinary secular clerics) 

2. Consecrated 

a) Religious (separated from the world: c. 607 § 3) 

b) Secular 

B. Not ordained, also called laypersons 

1. Not consecrated: common lay faithful or ordinary Christians 

2. Consecrated 

a) Religious (separated from the world: c. 607 § 3) 

b) Secular 

In other words-as emphasized by the doctrine8-in overcoming a 
class-based vision of the Church and with the appearance of forms of con
secrated life having a note of secularity, the division of persons between 
clerics and laity (twofold division), or that of clerics, religious and laity 
(threefold division), remains insufficient. It can be deduced from the text 
of c. 207 that other divisions should be added, depending on the perspec
tive adopted. In any event, if one begins with the profession of the evan-

8. Cf. J. HERVADA, Pensamientos de un canonista en la hora presente (Pamplona 1992), 
pp. 133-134. 
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gelical counsels or consecrated life-that is, from what has been specified 
under § 2 of the canon now being discussed upon-"this threefold division 
can be reached: a) common and ordinary faithful, that is, those who pos
sess the status of faithful, without consecrated life; b) ordinary clerics, in 
other words, those who have received the sacrament of orders but do not 
lead a consecrated life (the consecration of the sacrament which they re
ceive is different); and c) the consecrated."9 

However. we insist this typology of the faithful is the result of di
verse functions which-on a basis of radical or fundamental equality
each one performs in the Church and which , as a result, carry with them 
certain concrete demands, shaping their personal juridical status. 10 

For this reason , subjective juridical statuses (canonical statuses) 
can be extremely varied, since they are the reflection of one's self-image 
within the personal sphere. The demands which the performance of a spe
cific function carries with it in the Church or which arise from circum
stances, in the last analysis, determine the capacity of a person to act (cf. , 
for example, cc. 96-112; 204; 273ff, and specifically, c. 277, in connection 
with c. 1087; cc. 285 § 3 ,  286, 287 § 1, 598ff, 662ff, 1134-1140; see also the 
commentary on c. 204). 

9. Ibid., p. 134. 
10. Cf., e.g., J. HERVADA, Pensamientos . . .  , cit., pp. 121-140; E. BAURA-J. MIRAS, "Notas para 

una tipologfa de los fieles a la luz de sus respectivos estatutos jurfdicos," in La misi6n del 
laico en la Iglesia y en el mundo (Pamplona 1987), pp. 337-350. 
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TITULUS I 

De omnium christifidelium obligationibus 
et iuribus 

TITLE I 
The Obligations and Rights of all Christ's Faithful 

------- INTRODUCTION -------

Juan Fornes 

1 .  Codification of the Canons and fundamental rights 

The principle of radical equality, clearly emphasized in Lumen 
gentium 9 and 32, carries with it the existence of certain fundamental 
rights and duties common to all the faithful; that, is, certain juridical re
quirements arising directly from baptism, which grants the ontological
sacramental and constitutional status of being one of the faithful ( cc. 96 
and 204).1 The CIC, after stating this principle of equality, which has been 
already discussed above in the first canon of this title ( c. 208), takes up a 
list of "obligations and rights of all the faithful," emanating, with the ex
ception of cc. 209 and 222 § 2, from what has now become, the expanded 
project of Lex Ecclesiae fundamentalis. 2 

1. Cf. CCC, 872 and 1269. A. DEL PORTILLO, Fieles y laicos en la Iglesia. Bases de sus 
respectivos estatutos juridicos, 3rd ed. (Pamplona 1991); J. HERVADA-P. LOMBARDfA, El 
Derecho del Pueblo de Dias, I (Pamplona 1970), pp. 267-312; J. HERVADA, Elementos de 
Derecho constitucional can6nico (Pamplona 1987), pp. 95-151; P.J. VILADRICH, Teoria de los 
derechos fundamentales del fiel. Presupuestos criticos (Pamplona 1969); J.M•. GONZALEZ 
DEL v ALLE, Derechos fundamentales y derechos publicos subjetivos en la Iglesia (Pamplona 
1971); P. HINDER, Grundrechte in der Kirchen. Eine Untersuchung zur Begrundung der 
Grundrechte in der Kirche (Freiburg 1977); Les droits fondamentaux du chretien dans 
l'Eglise et dans la societe (Freiburg Switzlerland-Freiburg i. Br.-Milan 1981). 

2. Regarding the comparative works on LEF, cf. Comm l (1969), pp. 29-30, 37, 41-42, 101, 
105, 111-112, 114-120; 2 (1970), pp. 26, 82-89, 122-123, 213-216; 3 (1971), pp. 45, 50- 69, 169-
185, 206-212; 4 (1972), pp. 120-160; 5 (1973), pp. 196-216; 6 (1974), pp. 29-30, 59-72, 199-201; 
8 (1976), pp. 78-108, 201-208; 9 (1977), pp. 83-1 16, 212, 274-303; 12 (1980), pp. 25-47; 13 
(1981), pp. 44-110; 16 (1984), pp. 91-99. With regard to the bibliography of the projects of 
LEF (the last one being from 1980), cf. REDACCI6N IUS CANONICUM, El Proyecto de Ley 
Fundamental de la Iglesia. Texto bilingile y an<ilisis critico (Pamplona 1971); Legge e 
Vangelo. Discussione su una legge fondamentale per la Chiesa (Brescia 1972); Lex 
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In fact, the sixteen canons (from 9 to 24) dealing with the fundamen
tal rights and duties of the faithful of the Schema postremum of the LEF 
(1980)-at times with a certain degree of editorial adjustment-were in
cluded in the CIC under the title which is the subject of this commentary.3 

And, insofar as the inclusion of cc. 209 and 222 § 2 is concerned, the fol
lowing explanation concerning the doctrine has been given: "The inclu
sion of c. 209-in which the principle of communion is discussed, insofar 
as it legitimates the exercise of those rights and increases the exercise of 
duties in regard to the universal and particular Church-seems to us as a 
significant fact. We do not know when it was decided, but it was most 
likely done during the last phases of writing the Code, perhaps during one 
of the last two revisions personally done by the Pope. It is also possible 
that the opinions of a sector of the doctrine might have exerted an influ
ence on that decision [the author refers to passages in Corecco, Beyer, 
and also perhaps to those of Fedele] ... The addition of c. 222 § 2 was con
temporary; the duty to promote social justice and the duty to assist the 
poor with one's own resources are discussed there."4 

2. The rights and duties of the faithful 

Thus, in regard to these matters under discussion, the fundamental 
equality of the faithful is stressed in this title, through the statement, in
tended to be neither exhaustive nor systematic, of the right to the divine 
message of salvation (c. 211); the right to petition, and the right to free
dom of expression and of public opinion (c. 212); the right to spiritual 
goods (c. 213); the right to one's own rite and the right to one's own form 
of spiritual life (c. 214); the right of association and the right to hold meet
ings (c. 215); the right to promote apostolic enterprises (c. 216); the right 
to a Christian education (c. 217); the right to freedom of research and to 
express the results obtained ( c. 218); the right to choose a state of life 
(c. 219); the right to a good reputation (c. 220); and finally the right to act 
and to defend oneself by judicial process (c. 221). Together with these 
rights, the faithful have the duty to maintain ecclesiastical communion 
(c. 209); to seek sanctity (c. 210); to promote evangelization (c. 211); to 
obey the teachings and governance of pastors (c. 212); the duty-

fundamentalis Ecclesiae. Atti della Tavola Rotonda a cura di Attilio Moroni (Macerata, 
12-13 o ttobre 1971) (Milan 1973); De lege Ecclesiae fundamentali condenda. Conventus 
canonistarum hispano-germanicus Salmanticae diebus 20-23 januarii 1972 habitus 
(Salamanca 1974); "Lex Ecclesiae Fundamentalis," in Studia et Documenta Juris Canonici 
VI, Annali di do ttrina e giurisprudenz a canonica (Arcisodalizio della Curia Romana) 
(Rome 1974); and, with regard to all of the above, the complete and documented monograph 
of D. CENALMOR, La ley fundamental de la Iglesia. Historia y analisis de un proyecto 
legislativo (Pamplona 1991). 

3. Cf. D. CENALMOR, La ley fundamental . . .  , cit., p. 274 and documentation on pp. 469-505. 
4. Ibid., note 80, on pp. 274-275. 
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correlating to human or natural law-to respect the good reputation and 
privacy of others ( c. 220); and the duty to provide for the needs of the 
Church ( c. 222). 

This list closes with a canon in which limits on the exercise of those 
rights are discussed, which are none other than the common good of the 
Church, and the rights of others and their duties in regard to others. At the 
same time, ecclesiastical authority can govern them, bearing in mind the 
common good ( c. 223). 

A certain sector of the doctrine has expressed reservations in view 
of the description of these rights and duties as fundamental, which proba
bly has led to the decision to suppress this term, so as to speak solely of 
"the rights of all the faithful." 

Corecco, for example, when referring to the concept of "fundamen
tality" in the canonical system, has stressed that such a concept "corre
lates to the function that the rights of all individuals acquire at the heart of 
the constitutional system of the modern state. For this reason, it might be 
more correct in the ecclesial field, not to define the rights of Christians as 
fundamental rights, but rather, quite possibly as primary rights or simply 
as rights."5 And further on, he adds that, based on an examination "of the 
communion-like structure of the Church and from Christian theological 
anthropology, it seems to me that the positive test for the impossibility of 
applying this category of 'fundamentality, ' using an analogy proportional i
ta tis, to the rights of the Christian in the Church can be sufficiently 
valid."6 

Beyer, in turn, has spoken about communio as a criterion for funda
mental rights. 7 

On the other hand, using other methodological assumptions, Lom
bardia has clearly emphasized-in terms that continue to be valid8-that 
"to concentrate the totality of canonical thought regarding the fundamen
tal rights on the notion of communio presents difficulties ... Above all, it 
would be necessary, for purposes of sustaining a meaningful dialogue, to 
overcome the obstacle consisting of the lack of consistency in the doc
trine about the notion itself of communio. I limit my remarks to indicating 
that, in my opinion, a much clearer doctrinal position turns out to be that 
which makes a group of juridical conditions-fundamental rights and du
ties-derive from the condicio communionis but without insisting that 
such a perspective exhausts the subject in its entirety, given that, in addi-

5. Cf. E. CORECCO, "Considerazioni sul problema dei diritti fondamentali del cristiano 
nella Chiesa e nella societa," in Les droits fondamentaux . . . , cit., p. 1219. 

6. Cf. ibid., p. 1225. 
7. Cf. J. BEYER, "La communio comme critere des droits fondamentaux," in Les droits 

fondamentaux . . . , cit., pp. 79ff. 
8. It is essential to take into account the document from CDF, Letter Communionis 

notio, May 28, 1992, in AAS 85 (1993), pp. 838-850 (see commentary on c. 205). 
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tion, the conditions derived from the condicio libertatis, the condicio ac
tiva and the condicio subiectionis must be taken into account. "9 

In any event-as Cenalmor has pointed out, and as has been dis
cussed-it is probable that the opinions expressed by the authors cited 
above10 would have exerted an influence on the current formalization of 
the rights of the faithful in the CIC; specifically, on the addition to c. 209 
and on the decision to suppress the adjectivefundamentalis, in order to 
speak solely of "iura christifidelium."11 

It also seems to be of interest to observe that not all the rights and 
duties enumerated in this title could be strictly classified as fundamental 
rights and duties "of the faithful," insofar as they are faithful; that is, in 
the sense that they have their origin in baptism, since the latter are, 
strictly speaking, the fundamental rights and duties of the faithful. Some 
of them (for example, the right to a good reputation, the right to privacy, 
and the duty to respect these rights: c. 220; or the duty to promote social 
justice: c. 222 § 2) are, in reality, human, natural rights and duties, al
though it is undeniable that baptism elevates, completes, and reinforces 
them. 

3. Juridical nature 

Thus, after our having considered all these facts, three issues emerge 
which should be emphasized here. 

The first leads to the understanding that, independently of the sup
pression of the adjective fundamental, formalization of the rights and du
ties of the faithful in cc. 208-223 presupposes that these legal principles 
are considered to have a constitutional character. In fact, as Lombardia 
has indicated, "what is involved is a title of a legal body which formally 
does not distinguish itself from the rest of the code, but which has an un
questionable constitutional content and many of the rights proclaimed 
here and the duties imposed are rooted in divine law. As a consequence, it 
ought to be accorded a certain precedence, such that it would lead to in
terpreting the other norms in a manner coherent with fundamental rights 

9. P. LOMBARDiA, "Los derechos fundamentales del cristiano en la Iglesia y en la 
sociedad," in Les droits fondamentaux . . .  , cit., p. 28. Also cf. J. HE RV ADA, Elementos de 
Derecho constitucional . . .  , cit., pp. 102-147. 

10. Cf., e.g., E. CORECCO, "Considerazioni. . .  ," cit., pp. 1207ff; J. BEYER, "La communio . . . ," 
cit., pp. 79ff; P. FEDELE, "La norma fondamentale dell'ordinamento canonico," in La norma 
en el Derecho can6nico, II (Pamplona 1979), pp. 423ff. 

11 .  Cf. D. CENALMOR, La ley fundamental . . .  , cit., pp. 279-280. 
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and duties, thereby ensuring their effective application, even in the face of 
legal precepts in the canon which might possibly be unaware of them. "12 

The second issue to be stressed is the following : the technico
juridical formalization of the fundamental rights of the faithful does not 
assume an approach with a bias towards vindicating ecclesiastical author
ity, nor of an "egalitarian democratism," which would, among other things, 
blur the essential distinction between the common priesthood and the 
ministerial priesthood (LG 10), as can be deduced from the suggestions 
proposed by certain sectors in the doctrine. 13 

In fact, together with this fundamental equality-formalized techni
cally through the declaration of the rights and duties of the faithful-there 
is a diversity of functions in the people of God: a diversity of juridical sta
tuses, of ministries, of offices; but, above all, a diversity of functions 
grounded ontologically in receiving the sacrament of Orders and guided 
fully towards performance of different functions within the Church. "This 
doctrinal reality"-it has been written in this regard-"produces the con
sequence that the principle of co-responsibility or participation of all the 
faithful in the mission of the Church is not understood and applied in the 
new legislative body-nor could it be-in a democratic sense, because the 
Church is not a democratic society. Due to the absence, perhaps, of suffi
cient education in theology or the lack of a juridical perspective, it has 
often occurred in recent years that, starting from a true assumption-the 
co-responsibility of all the faithful for the mission of the Church-some 
have reached an erroneous conclusion: the democratic and deliberative 
participation of all the faithful in the governance of the Church, which is 
the function itself of the hierarchy. In this sense, the principle of co
responsibility, based on a common priesthood, is replaced with another 
principle that, according to the terminology used by various authors, is 
called the synodal principle of an expanded collegiality, the principle 
of democratic participa tion,  or simply put ,  the principle of co
responsibility of governance." 14 

Thus, the declaration of the rights and duties of the faithful con
tained in cc. 209-223, is simply intended to stress the principle of equality, 
discussed in c. 208, and to extract the suitable consequences that all of 
this is predicated on the best search for the common good of the Church 
(c. 223). In other words, this declaration presupposes a definition of the 
constitutional core of the status of faithful which has been placed within a 

12. P. LOMBARDiA, Lecciones de Derecho can6nico (Madrid 1984), pp. 81-82. Also cf. J. 
HERVADA, commentary on title I, part I, book II, in Pamplona Com, p. 173. 
13. E.g., cf. 0. TER REEGEN, "Les droits du lai:c," in Concilium 4 (1968), p. 38; J.A. CORIDEN, 

"Ministries for the future," in Studia Canonica 8 (1974), p. 274; W.W. BASSET, "Canon Law 
Reform: An Agenda for a new Beginning," in Toward Vatican III. The Work that needs to be 
done (Dove, Malvern 1978), pp. 196-213. 
14. Cf. J. HERRANZ, Studi sulla nuova legislazione della Chiesa (Milan 1990), pp. 43-44, 

232-233. 
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framework structured around two coordinates, clearly emphasized by 
Vatican II: the dignity and liberty inherent in this status (LG 9) and the fact 
that such dignity and liberty is not a passive, subjective condition, a self
contained condition, but rather, it is essentially dynamic, and open to the 
co-responsibility of all the faithful in the building up of the Church 
(LG 32). For this reason, as we can clearly see in all other respects in 
c. 208, the harmony between the sphere of autonomy and the capacity of 
the faithful to act is a necessary consequence and reflection of the connec
tion between the liberty and dignity of the status of faithful , on the one 
hand, and their co-responsibility for the building up of the Church, on the 
other.15 

The third issue, finally, is closely linked with the preceding ques
tions; it is a consequence of this and has already been alluded to. In short, 
it amounts to emphasizing that it seemingly is not inappropriate, but in
stead, it becomes more correct and illuminating, from a juridical point of 
view, to describe the rights and duties of the faithful enumerated in 
cc. 208-223 as fundamental rights and duties. This is so because-with all 
the exceptions and remarks expressed above-what is involved are rights 
and duties innate (iura et officia nativa) to the condition of the freedom 
and dignity of the faithful (LG 9), prior to any juridical-positive formaliza
tion, which, therefore, possesses the characteristic of being constitu
tional rights and duties: 1 6  in other words, those which comprise the 
constitution of the Church itself. 

15. Cf. P. LOMBARDiA , Lecciones . . .  , cit., pp. 80-82. 
16. Cf. J. HERVADA, "Los derechos fundamentales del fiel a examen," in Lex Nova l (1991), 

pp. 226-227. 
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208 

Tit. I. The Obligations and Rights of all Christ's Faithful c. 208 

Inter christifideles omnes, ex eorum quidem in Christo 
regeneratione, vera viget quoad dignitatem et actionem 
aequalitas, qua cuncti, secundum propriam cuiusque con
dicionem et munus, ad aedificationem Corporis Christi 
cooperantur. 

Flowing from their rebirth in Christ, there is a genuine equality of dignity 
and action among all of Christ's faithful. Because of this equality they all 
contribute, each according to his or her own condition and office, to the 
building up of the body of Christ. 

SOURCES: LG 32; GS 49, 61 

CROSS REFERENCES: cc. 96, 204, 207, 209-223, 849 

COMME NTARY ------

Juan Fornes 

l .  The principle of equality 

The principle of fundamental equality of all the faithful has been vig
orously stressed by Vatican Council II (LG 32) and was adopted, almost 
verbatim, by the primary canons-including the one on which we are now 
commenting-that the CIC devotes to regulating the obligations and 
rights of all the faithful (see commentary on book II , part I ,  title I). The 
ClgC 1269 points out, in turn, "In the same way that baptism is the source 
of responsibilities and duties the person who is baptized also enjoys rights 
within the heart of the Church: to receive the sacraments, to be nourished 
with the word of God and to be sustained by the other spiritual aids of the 
Church (cf. LG 37; CIC, cc. 208-223; CCEO, c. 675, 2)" (also cf. CCC, 872). 

Now, however, this principle of equality among the faithful ought to 
be seen-in the demands of the wording of the canon itself, "according to 
his or her own condition and office"-within the general framework of the 
constitutional principles of the Church; that is, closely linked to the princi
ple of personal freedom and of the constitution of the Church. 
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2. Constitutional principles 

In effect, if we consider the Church in its entirety, we find ourselves 
before a people-the people of God1-over whom prevail certain primary 
structural dimensions that constitute its fundamental and basic core. In 
other words, we find ourselves before certain constitutional principles, 
which one sector in the doctrine2-without my having found, at this mo
ment in time, any other thesis surpassing this presentation3-has synthe
sized into three parts: the principle of fundamental equality, that of 
personal freedom, and that of constitution of the Church. 

The principle of equality is discussed in c. 208. 

The principle of personal freedom (mentioned also with precision in 
Lumen gentium 32 and Ad gentes 28) presupposes that equality cannot 
be, in any sense, uniformity or egalitarianism. On the contrary, it means 
that-on the basis of the radical or fundamental equality of the status of 
faithful-various modes and conditions of life are erected; various rites; 
various apostolic forms; varying ecclesial missions, according to the mul
tiplicity of graces and charismas. In short, it refers "to the modes of devel
oping the life and activities of the faithful and to the choice of means 
suitable for them. "4 

In this sense, if the principle of fundamental equality carries with it 
the consideration of the existence of a radical and basic constitutional 
condition of the faithful, with certain fundamental rights and duties, the 
principle of personal freedom also rooted in the sacrament of baptism
the freedom inherent to the libertas filiorum Dei-entails the existence 
of different juridical conditions. Each one "according to his or her own 
condition, " states the canon which is now the subject of commentary, 
when speaking of the principle of equality, which is stressed as well by 
c. 204 § 1 (see commentary) when referring to the same idea of the faithful 
( cf. c. 96). Juridical conditions which arise from the constitutional condi
tion itself of the faithful, but which do not change their basic and primary 
core. In other words, the response to the charismas and gifts of the Holy 
Spirit, following the various personal vocations, and, as a result, the 

1. Cf. LG ch. IL See the commentary on book II. 
2. Cf. J. HERVADA, Elementos de Derecho constitucional can6nico (Pamplona 1987), 

pp. 48-54; idem, Pensamientos de un canonista en la hara presente (Pamplona 1989), 
pp. 8lff. 

3. For references to the bibliography, cf. J. FORNES, "Naturaleza sinodal de los Concilios 
particulares y de las Conferencias episcopales," in L'Annee canonique, hors serie, I (Paris 
1992), pp. 314f, esp. note 32. 

4. J. HERVADA, Elementos . . . , cit., p. 51. Also cf., e.g., P.A. D'AVACK, "Il Populus Dei nella 
struttura e nelle funzioni odierne della Chiesa," in Persona e ordinamento nella Chiesa 
(Milan 1975), p. 24; L.F. NAVARRO, "El laico y los principios de igualdad y variedad," in Ius 
Canonicum 51 (1986) ,  pp. 93ff; idem, "Il principio costituzionale di uguaglianza 
nell'ordinamento canonico," in Fidelium iura 2 (1992), pp. 145-163, with the bibliographic 
references contained in these last two works. 
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various spiritualities and forms of Christian life-leaving intact its adapta
tion to the Gospel and taking into account that the judgment of conformi
tate evangelica belongs to the Hierarchy: cf. Lumen gentium 12; 
Apostolicam actuositatem 3; and cc. 210 , 214-216 , 219-are transformed 
into the existence of different subjective juridical conditions, that ema
nate from the single and unique constitutional condition of the faithful. 

In turn, the constitutional principle, which also could be called the 
hierarchical principle or the principle of distinction of functions, presup
poses that there exists a set of activities and functions whose origin does 
not reside in the Christian people , in the community, but rather has been 
received by the bearers of Christ. What is involved are hierarchical func
tions which , when carrying out the mission itself of the pastoral power, 
constitute the specific structural line of the entire structure of the Church, 
just as its Divine Founder wished. And precisely in connection with these 
hierarchical functions, there exists among the faithful-without diminish
ing their fundamental equality insofar as they are faithful, to which the 
canon which is now the subject of our commentary refers-a differentia
tion or diversity of functions, which is also of divine law. 5 

Let us concentrate on positioning the principle of equality within a 
general framework of the constitutional principles of the Church, alluding 
first to the secular vision of the Church as a societas inaequalis, which, at 
least prima facie, contrasts with this principle. 

3. The vision of the Church as an unequal society 

What do we mean to emphasize when we speak about the Church as 
an unequal society? What are the essential ideas underlying such a de
scription? 

When considering the Church as an unequal society-sic et simpli
citer-two lines of ideas and of historical events converge ,  which should 
be kept in mind in order to understand correctly what is assumed when 
speaking about the Church as a societas inaequalis. 

The first line of thought which has led to the secular consideration of 
the Church as a societas inaequalis can be traced back almost to the late 
Roman Empire, when there began to appear in the Fourth Century a 
distinction of ranks, social classes, states and ordines in a Christian 
community: that is, a process of separation into strata of ecclesial society, 
which continued to become more pronounced until it was virtually crys
tallized with the arrival of the Germanic social structures. This concept 
was consolidated through the political and religious unity that was medi-

5. Cf. J. HERVADA, Elementos . . .  , cit., p. 54; also, e.g., J. FORNES, La ciencia can6nica 
contemporanea (Valoraci6n critica) (Pamplona 1984), pp. 89ff. 
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eval Christianity. It was adopted by the CJC/1917 and reflected in the ma
jority of authors writing after the Code. And, in short, it continued to be 
maintained nearly unchanged until Vatican II, with its most typical charac
teristic being the inequality with which the condition of the faithful was 
understood: the unequal faithful. 6 

A second line-of much more recent historical vintage-is con
nected to the need for affirmation, on the part of the magisterium of the 
Church, of a just doctrine in regard to equality, in view of the errors inher
ent to the Protestant reformers and, later on, those of a Gallic bent, royal
ist or liberal, in regard to the nature and origin of ecclesiastical power. It 
was necessary, in fact, to stress with clarity the existence of a hierarchy 
with powers originating in divine law, which powers belong only to those 
who have received them. 

This line of thought becomes very clear in the ecclesiological 
Schemata, Supremi Pastoris and Tametsi Deus, prepared for Vatican 
Council I. 7 There, although in connection with the precedents of Trent, the 
errors inherent to the reformers were kept in mind for purposes of refuta
tion. "The affirmation of a true hierarchy of the Church, instituted by 
Christ himself-as has been pointed out in doctrine, when analyzing these 
texts-necessarily implies the condemnation of an equality among its 
members: both aspects appear to be antagonistic, on the basis of the 
Protestant doctrine which has been examined. "8 Thus c. XI of the initial 
schema "De Ecclesia" states: "Si quis dixerit ecclesiam institutam divini
tus esse tanquam societatem aequalium; ab episcopis vero haberi quidem 
officium et ministerium, non autem propriam regiminis potestatem, quae 
ipsis divina libere exercenda: anathema sit."9 

On the other hand, when considering closely the errors inherent to 
royalist doctrines, support can be found in the notion of the Church as a 

6. For important bibliographic information and an analysis of the sources, cf. J. FORNES, 
La noci6n de "status" en Derecho can6nico (Pamplona 1975); also idem, "El concepto de 
estado de perfecci6n: consideraciones criticas,"  in Ius Canonicum 46 (1983), pp. 681-711 ;  
idem, "Notas sobre el 'Duo sunt genera christianorum' del Decreto de Graciano," in Ius 
Canonicum 60 (1990), pp. 607-632; idem, "El principio de igualdad en el ordenamiento 
can6nico," in Fidelium iura 2 (1992), pp. 113-144; J. HERVADA, Tres estudios sabre el uso del 
termino laico (Pamplona 1973). 

7. The first Schema "De Ecclesia" (Supremi pastoris) can be consulted in MANSI, 
Sacrorum conciliorum nova et amplissima collectio, vol. 51 ,  cols. 539-638; the second 
Schema (Tametsi Deus) in vol. 53, cols. 308ff. Regarding the primacy and the infalibility of 
the Roman Pontiff, Dogmatic Constitution, Pastor aeternus (July 18, 1870) of Vatican I (Dz. 
Sch., 3050-3075). Cf. the synthesis offered by F. RETAMAL, La igualdad fundamental de las 
fieles en la Iglesia segun la Constituci6n dogmdtica ''Lumen gentium," (Santiago de Chile 
1980), pp. 27ff. 

8. F. RETAMAL, La igualdad fundamental . . .  , cit., p. 30. 
9. Cf. MANSI, Sacrorum conciliorum . . .  , cit., vol. 51,  col. 552. 
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societas perfecta, "an element peacefully admitted by authors opposed to 
regalism." 10 

In summary-as has been effectively synthesized by the doctrine 
that has specifically taken up this question-"the affirmation of a radical 
equality among the faithful in the Church implied in the context of Vatican 
I the negation of a hierarchy of divine origin, endowed with true jurisdic
tional power. Thus, a Church where the power originates in the State, 
lacks the features of a 'perfect society' and consequently has found itself 
subjected to civil power through its same constitution."11 

Thus, locating what is meant by the view of the Church as a societas 
inaequalis along suitable coordinates-a view in which, without doubt, 
there are permanent or unchanging elements, if they are understood cor
rectly, that is, within the complete framework of the constitutional princi
ples of the Church, which were discussed above-let us now examine the 
clear formulation of the principle of equality in Vatican II. 

4. The formulation of the principle of equality 

As was previously recalled at the beginning of the commentary on 
this canon, Vatican Council II sharply stressed this principle. "Although by 
Christ's will, some are established as teachers, dispensers of the mysteries 
and pastors for others, there remains, nevertheless, a true equality be
tween all with regard to the dignity and to the activity which is common to 
all the faithful in the building up of the Body of Christ" (LG 32). 

From a juridical point of view, this principle, rooted in the sacrament 
of baptism, is transformed into the constitutional condition of the faith
ful. This condition brings with it certain fundamental rights and duties, 12 

reflected in the list (intended to be neither exhaustive nor systematic) of 
cc. 209-223, originating in, with the exception of c. 209 and c. 222 § 2, from 
the now delayed project of the LEF. 13 

This formulation (LG 32; c. 208 CIC) and this statement (cc. 209-
223) have several very important implications, which can be summarized 
in the following points: a) the need to see the constitutional principles 

10. F. RETAMAL, La igualdad fundamental . . . , cit., p. 33. 
11. Ibid., p. 33. 
12. For a different perspective, cf. P.J. VILADRICH, Teoria de los derechos fundamentales 

del fiel. Presupuestos criticos (Pamplona 1969); J.M• GONZALEZ DEL VALLE, Derechos 
fundamentales y derechos publicos subjetivos en la Iglesia (Pamplona 1971); P. HINDER, 
Grundrechte in der Kirchen. Eine Untersuchung zur Begrilndung der Grundrechte in der 
Kirche (Freiburg 1977); Les droits fondamentaux du chretien dans l 'Eglise et dans la 
societe (Fribourg Switzerland-Freiburg i. Br.-Milan 1981). (See commentary on book II, 
part I, tit. I.). 
13. Cf. D. CENALMOR, La Ley fundamental de la Iglesia. Historia y analisis de un 

proyecto legislativo (Pamplona 1991), with documentation and bibliographic references. 
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within their mutual interconnection; b) the appropriateness of specifying 
clearly the notions of "person or subject in the canonical order" (all 
human beings) and that of persona in Ecclesia or christifidelis (faithful) 
(cc. 96 and 204); c) the need to describe the notion of "canonical status" 
adequately (see commentary on c. 204) and its connection with the princi
ples of equality, personal freedom and constitution of the Church, also 
taking into consideration the essential distinction between the common 
priesthood and the ministerial priesthood (LG 10); d) the crisis in the no
tion of "state" (status), that is, breaking with a rank-based conception or 
structuring of the Church into "states"14; and e) the requirement to keep in 
mind the fundamental or radical equality of all the faithful and the distinc
tion of functions. 

(See for all these implications, the introduction to book II; book II, 
part I ,  title I ;  and the commentary on cc. 204 and 207). 

14. Cf. note 6. 
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Tit. I. The Obligations and Rights of all Christ 's Faithful c. 209 

§ 1. Christifideles obligatione adstringuntur, sua quoque 
ipsorum agendi ratione ,  ad communionem semper 
servandam cum Ecclesia. 

§ 2. Magna cum diligentia officia adimpleant, quibus te
nentur erga Ecclesiam tum universam, tum particu
lare m ad quam , s e c undum iuris p raescripta ,  
pertinent. 

§ 1. Christ's faithful are bound to preserve their communion with the 
Church at all times, even in their external actions. 

§ 2. They are to carry out with great diligence their responsibilities to
wards both the universal Church and the particular Church to which 
they belong. 

SOURCES: § 1: LG 11-13, 23, 32; GS 1; Syn. Bish. Elapso Oecumenico, 
22 oct. 1969 
§ 2: LG 30; AA 10 

CROSS REFERENCES: cc. 96, 107, 149 § 1 ,  171 § 1, 194 § 1, 199, 1 ° et 3°, 
204 § 1 , 205, 208, 210-223, 224, 245 § 2, 266, 333 § 
2, 336, 368, 392 § 1, 407 § 3, 529 § 2, 675 § 3, 694 § 
1 ,  1° , 750-754, 839 § 2, 840, 844 §§  1 et 2, 846, 
855, 879, 902, 908, 915, 933, 959, 960, 978 § 2, 996 
§ 1 ,  10 13, 1041 ,  2°, 1071 § 1, 4° et 5° , 1071 § 2, 
1 125, 1 °, 1127 § 3, 1 184 § 1, 1 185, 1271 ,  1331-
1332, 1357 § 1, 1364, 1365, 1369, 1370-1374, 1382, 
1741, 1° 

COMME NTARY ------

Daniel Cenalmor 

The two paragraphs of c. 209, the second part of c. 220 and c. 222 § 2 
are the only prescriptions in this title of the code which do not arise from 
the article on the fundamental obligations and rights of the faithful from 
the final schema of the LEF Its origin can be found in the chapter "De om
ni um christifidelium obligationibus et iuribus," which disappeared from 
the 1977 schema "De Populo Dei." 

This chapter had been written by the coetus studiorum "De Populo 
Dei , "  when the promulgation of the LEF was assumed. That is why the 
twenty-two canons (17-38) coud be a development or completion in the 
Latin Church of the norms of the LEF on this subject (cc. 9-24); as is 
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proven by the fact that, during the working sessions on October 15/20, 
1979, the coetus itself agreed to dispense with the greater part of these 
provisions, alleging that, in reality, they were already substantially incor
porated into in the LEF or into other schemata of the CIC.1 

Later, when it was learned that the Pope had decided not to promul
gate the LEF "for the time being," the Code Commission concluded that all 
the canons concerning fundamental obligations and rights of the faithful 
of the LEF should be transferred to the new CIC. The fact is that almost all 
the canons in the aforementioned chapter of the schema "De Populo Dei" 
that had been saved in 1979 were eliminated. Only c. 19 ( c. 209) was pre
served. One of those which had been discarded, c. 38, which was also 
added to the 1982 schema of the Code, today constitutes c. 222 § 2. 
Canon 33, substantially altered, is the source of the second fragment of 
C. 220. 

Even though all these canons do not originate with the LEF, they 
nonetheless have a special value. The fact that the CCEO had adopted 
both these canons from the LEF which appear in this title as well as the 
latter prescriptions, brought to light in the CIC from their inception,2 is 
sufficiently indicative in this regard. However, independent of this reason, 
and insofar as c. 209 is concerned, the importance of its content also ex
plains its special value. 

l. The obligation to observe communion (c. 209 § 1) 

a) It has been said that the obligation to observe communion with 
the Church is the most primary duty of all the baptized. 3 And, in this sense, 
it seems that the Legislator wished to indicate this by adopting this state
ment at the beginning of the series of obligations and rights of the faithful 
which in the 1977 schema "De Populo Dei" also appeared in a prominent 
place. 

This obligation derives from baptism (cf. c. 96): the sacrament 
which, in conjunction with faith, causes people to be incorporated into the 
ecclesial communion,4 even though there also exist other channels from 
which special obligations in regard to communion are derived, primarily 
confirmation ( cf. c. 879), and the assumption of specific ecclesiastical of
fice. Thus, the bearers of sacred offices have, according to their positions, 
particular duties and responsibilities that the CIC specifies in various 

1. Cf. Comm 12 (1980), pp. 77- 91. 
2. Cf. CCEO, cc. 12 and 25 § 2. 
3. Cf. G. F. GHIRLANDA, "Doveri e diritti dei fedeli nella communione ecclesiale," in La 

Civilta Cattolica 136 (1985), I, p. 24. 
4. Cf. Communionis notio, 5. 
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cases (cf., for example, c. 392 § 1, for diocesan bishops; and c. 245 § 2, for 
Seminary formation faculty).5 

b) Canon 19 § 1 of the 1977 schema, "De Populo Dei," predecessor of 
the current c. 209 § 1, offered the following reading: "Baptismo irrevocabi
liter in Ecclesia Christi incorporati cum sint, christifideles obligatione te
nentur curandi ut, agendi ratione quoque, communionem semper servent 
cum eadem Ecclesia, his quidem in terris a successore Petri et Episcopis 
in eius communione gubernata. "6 

The first corrections to this text were done by the coetus studiorum 
"De Populo Dei" during the working session on October 18, 1979. They 
consisted of suppressing both the initial sentence and the expression "his 
quidem in terris," which were considered unnecessary, as well as the word 
"curandi , "  which was deemed to diminish the obligatory nature of the 
canon anyway. Once the changes were introduced, the resulting text reads 
as follows: "Christifideles obligatione tenentur ut, agendi ratione quoque, 
communionem semper servent cum Ecclesia, a Successore Petri et Epis
copis in eius communione gubernata. "7 

In the 1982 schema, the canon, which already appeared as c. 209 § 1, 
became the subject again of some changes, mainly in its final part: "Chris
tifideles obligatione adstringuntur, sua quoque ipsorum agendi ratione, 
ad communionem semper servandam cum Ecclesia, a Romano Pontifice 
et Episcopis in hierarchica communione cum eiusdem Ecclesiae capite 
et membris gubernata."8 

Finally, in the canon that was promulgated, the last phrase was elim
inated ("a Romano Pontifice et Episcopis in hierarchica communione cum 
eiusdem Ecclesiae capite et membris gubernata"), and the remainder of 
the text was left unaltered. 

c) As may be observed in the brief description of the drafting process 
of the canon, the phrase "sua quoque agendi ratione" was always main
tained, despite the fact that it could have been easily suppressed, based on 
the argument that if the obligation to observe communion with the Church 
was adopted by a canon in the CIC, this was done to demand attitudes and 
behaviors consistent with communion. The fact that it was maintained 
seems to underline that it substantiates and stresses that the obligation to 
observe communion with the Church affects not only the condition of life 

5. Cf. H.J.F. REINHARDT, commentary on cc. 209-223, in Miinsterischer Kommentar zum 
Codex Juris Canonici, Essen 1987, p. 209/1. 

6. Cf. Comm 12 (1980), p. 80. 
7. Cf. ibid. 

8. CODE COMMISSION, Schema Novissimum post consultationem S.R.E. Cardinalium, 
Episcoporum Conf erentiarum, Dicasteriorum Curiae  Romanae, Universitatum 
Facultatumque ecclesiasticarum necnon Superiorum Institutorum vitae consecratae 
recognitum, iuxta placita Pa trum Commissionis deinde emendatum atque Summa 
Pontifici praesentatum, (Vatican City 1982). 
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of the faithful, but also effects their entire behavior as well. 9 Or, in other 
words, in order to fulfill this obligation , it is not enough for the faithful to 
remain within the Church, but rather that all their actions ought to safe
guard communion in a positive sense, without damaging in any way the 
bonds of the latter: of the profession of faith, of the sacraments, and of the 
ecclesiastical system ( c. 205). 

Insofar as the suppression of the sentence "a Romano Pontifice et 
Episcopis in hierarchica communione cum eiusdem Ecclesiae capite et 
membris gubernata" is concerned, done as we have seen almost at the 
last minute, we think that it also served to set the scope of this obligation 
more clearly. In fact, if it had been preserved, it could have led to the con
sideration that c. 209 § 1 would affect the public actions of the faithful 
more than their behavior in the private sphere; or, that it would allude, 
above all , to the obligation to keep the communio hierarchica, and not 
much to the communio fidelium. All in all, this suppression, in addition to 
having contributed to the sobriety of the text, seems to us even to have im
proved it. 

d) For the baptized, to live in communion with the Church consti
tutes not only a duty, but also a right, a duty-right in which the primary du
ties and rights that the faithful possess10 are summarized, synthesized, and 
described, and from which the latter derive in the final analysis.11 

In fact, it can be said that communion is also a right, because it is a 
good for the faithful: the most fundamental good that they possess, with
out which all others would lose their value and which should be facili
tated: a good, in our opinion , comparable in many aspects to life in its 
natural sphere. 

The primary rights and obligations adopted under this title of the 
CIC converge in this duty-right: the duty to lead a saintly life and to pro
mote the sanctity of the Church (c. 210), the duty and the right to the apos
tolate (c. 211), the right to receive assistance from the spiritual riches of 
the Church from their sacred Pastors (c. 213), the duty to obey the Pastors 
(c. 212 § 1), etc. Thus, in the final analysis, that which these duties and 
rights of the faithful encourage and protect always leads to preserve and 
strengthen their communion with the Church and their communion with 
God. 

As a certain author has explained from the conditio communionis, 
or the relationship of communion and solidarity of the people of God in re
gard to the faith and to the means of salvation , a series of fundamental ju-

9. Cf. M. KAISER, "Die rechtliche Grundstellung der Christglaubigen," in Handbuch des 
katholischen Kirchenrechts (Regensburg 1983), p. 175. 
10. Cf. G. FELICIANI, Il popolo di Dia (Bologna 1991), pp. 22-23. 
11 .  Cf. E. CORECCO, "Il catalogo dei doveri-diritti de! fedele nel CIC," in I diritti 

fondamentali della persona umana e la libertii religiosa. Atti del V Colloquia Giuridico 
(8-10.III. 1984) (Rome 1985), p. 1 17. 
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ridical situations rise directly, among which those involving the word of 
God and the sacraments stand out (cc. 213, 217), since the position of the 
faithful in regard to these goods includes certain juridical bonds.12 

e) If communion with the Church must be kept "even in one's man
ner of acting" it must also be kept, therefore, when exercising the other 
duties and rights which each possesses. Communion with the Church is 
the primary criterion for legitimizing and setting the fundamental limits on 
the exercise of all the duties and rights inherent to the baptized; 13 since, in 
the Church, each duty and right must be exercised according to the pur
pose and dynamics intrinsic to the existence of the Church, that is, ac
cording to the logic of communion. No Christian behavior, without any 
distinction whatsoever between the public and private spheres, could be 
considered legitimate if it contradicts or conflicts with one's belonging to 
the people of God.14 Furthermore, in the case in which the obligation to 
preserve communion with the Church were to be egregiously violated, for 
example, by committing a delict against the unity of the Church or against 
ecclesiastical authorities, appropriate punishments are provided for in 
canon law, including that of excommunication. 15 

Only by preserving communion can the rights and obligations of the 
faithful acquire their full strength and sense, and can they contribute to 
the common good of the Church. The duty of obedience to the Pastors 
(c. 212 § 1), for example, whenever it is combined with the duty to keep 
communion, apart from requiring, to a greater degree, the internal assent 
to the mandates of ecclesiastical authority, causes the obligation of exter
nal assent to be strengthened, since, as c. 209 § 1 indicates, the faithful 
must preserve communion with the Church, "even in their manner of act
ing." And, finally, the shared consideration of both canons demands that, 
in the tension between the duty of obedience and the corresponding right 
to be obeyed, any risk of competitiveness between the faithful and author
ity be eliminated.16 

f) In regard to the above discussion, it is appropriate to add, finally, 
that the prescription of c. 209 § 1 also serves to ensure that juridical for
malization of obligations and rights of the faithful be perfectly consistent 
with the existence of the Church; and that it is not fitting, in any way what
soever, to consider the rights of the faithful as a sign of a dialectical con
flict with the Hierarchy, or of a conflict of the faithful amongst themselves. 

12. Cf. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), 
pp. 1 19-120. 

13. Cf. J. BEYER, "La communio comme critere des droits fondamentaux," in Les droits 
fondamentaux du chretien d ans l 'Eglise et d ans l a  societe. Actes du IV Congres 
International de Droit Canonique. Fribourg (Switzerland) 6 -1 1 .X. 1 980 (Milan 1981), 
pp. 79-96. 

14. Cf. G. FELICIANI, Il popolo .. . , cit., p. 22. 
15. Cf. H.J.F. REINHARDT, commentary on cc. 209-223 ... , cit., p. 209/1. 
16. Cf. E. CORECCO, "Il catalogo ... ," cit., p. 1 17. 
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The recognition and protection of the rights of the faithful in the 
Church-which should never be understood in the individualistic sense 
characteristic of the Code of Napoleon, but rather in a manner consistent 
with the communal spirit of the Church17-should not come in conflict 
with the power of the ecclesiastical Hierarchy, nor with the common good 
of the Church. Furthermore, we believe that this danger, against which a 
certain author has warned in his day, 18 has been sufficiently salvaged by 
the CIC. Canon 96 requires ecclesiastical communion so that Christians 
can fully exercise the duties and rights that are inherent to them. Above 
all, the prescription contained in c. 209 § 1 avoids the situation whereby 
one of the faithful, apparently legitimated to claim his/her rights, can do 
so to the detriment of communion or in an inopportune manner. 

Therefore, it should be expected that the effective exercise and pro
tection of the obligations and rights of the faithful contribute, both to the 
individual good of everyone, as well as to the common good of the 
Church. Because the individual good forms part of the common good; and 
it seems that it is perfectly applicable to the case that John Paul II indi
cated in regard to the interdependence and reciprocity among all persons 
and society: "all that is accomplished in favour of the person is also a ser
vice rendered to society, and all that is done in favour of society redounds 
to the benefit of the person" (CL 40). Whenever the obligations and rights 
of the faithful are lived and respected by the people of God, that ultimately 
contributes, not only to the good of individuals, but also to that of the 
whole Church. 

2. Duties towards the universal and particular Church (c. 209 § 2) 

a) The Church has always insisted more on the fulfillment of duties 
than on the respect of one's own rights. Within the people of God, no right 
may be exercised on a basis of egotistic or individualistic values, because 
this kind of behavior would be an irremediable contrast with the true na
ture of the rights of Christians. 19 For this reason, it is not at all strange that 
in this title of the CIC regarding the obligations and rights of the faithful, 
after the fundamental obligation to observe communion always, is formu
lated (c. 209 § 1) an exhortation to the effect that the faithful fulfill with 
great diligence the duties they hold with regard to the Church ( c. 209 § 2). 

17. Cf. P. LOMBARDfA, "Carismas e Iglesia institucional," in Lex Ecclesiae Fundamentalis, 
"Studia et Documenta Juris Canonici. " VI. "Annali di Dottrina e Giurisprudenza 
canonica" (Rome 1974), pp. 1 10-111 .  

18. Cf. P. FEDELE, "Interpretazione teologica del diritto canonico," in La norma en el 
Derecho Canonico (Pamplona, 10-15 de octubre de 1976) (Pamplona 1979), pp. 23-25. 

19. Cf. G. FELICIANI, Il popolo .. . , cit., p. 23. 
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Even the fact that both prescriptions are conjoined within the same 
canon also has its own explanation. This systemization of thought can be 
perfectly comprehensible, if, together with what was stated above, that is, 
with the interest that the Church has in stressing duties above rights, 
c. 209 § 2 is, in addition, considered as a corollary to c. 209 § 1, which en
ables the Legislator to explicate the scope of this norm even further. 

In fact, given that the obligation of c. 209 § 1 to observe communion 
is not merely passive, but also demands positive action from the faithful
to live for this communion20-it should be understood that the Legislator 
has used c. 209 § 2 for the purpose of indicating that the fulfillment of du
ties toward the Church, in addition to enjoying priority, is the first sphere 
of action in which the faithful must positively exercise their obligation to 
observe communion. 

The exegesis of one of the sources of c. 209 § 2 corroborates, on the 
other hand, what we have just stated. Thus, in Lumen gentium 30 it is 
pointed out that, in order for all the faithful to cooperate unanimously in 
the common enterprise, it is necessary "that all 'embracing the truth, shall 
grow in all ways in charity, reaching Him who is our head, Christ, by 
whom the entire body, connected and joined together by all the ligaments 
which unite and nourish it for the functioning itself of each member, 
grows and is perfected in Charity' (Eph 4:15-16)."  The co-responsibility of 
the faithful in ecclesiastical communion, which this text therefore comes 
to indicate, should lead them to fulfill in a spirit of truth and charity the 
functions which are incumbent upon the mystical body of Christ. And 
clearly, no matter from what perspective this is considered, this speaks of 
a connection between obligations in relation to communion and diligent 
compliance with the duties toward the Church; and it explains why both 
prescriptions have been inserted into the same canon. 

b) Canon 209 § 2, as we have seen at the beginning of this commen
tary, arises from the 1977 schema "De Populo Dei"; specifically, from 
c. 19 § 2, which reads: "Magna cum diligentia officia adimpleant quibus te
nentur non tantum erga Ecclesiam Christi universam, sed etiam erga Ec
clesiam particularem ad quam, secundum iuris praescripta, pertinent. "21 

The coetus s tudiorum "De Populo Dei," in its working session on 
October 18, 1979, was responsible for making the only substantial modifi
cation which stands out in this text, by replacing the expression "non tan
tum erga Ecclesiam Christi universam , sed etiam erga Ecclesiam 
particularem," for another, simpler one: "erga Ecclesiam tum universam, 
tum particularem," by means of which the impression of relegating the du
ties of the faithful within the particular Church to a secondary place was 
also avoided. In that same session, the coetus did not accept the position 

20. Cf. M. KAISER, "Die rechtliche Grundstellung . . .  ," cit., p. 175. 
21 .  Cf. Comm 12 (1980), p. 80. 
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of the particular Church before the universal Church; nor did they agree to 
make an explicit reference to the parish in this prescription; and, even 
though it agreed to replace the term officia by the word obligationes, nei
ther was this correction finally adopted in the 1982 schema, nor in the 
canon which was promulgated. 22 

The decision not to cite the parish expressly did not manage to jus
tify itself in the journal Communicationes, in which the corrections and 
proposed changes we have just indicated were acknowledged. But this 
was probably due to the fact that the consultors felt that this reference, in 
addition to failing to suit the nature of the text, would be unnecessary, 
given that the parish should be considered already included within the 
particular Church. On the other hand, even though the parish undeniably 
has pronounced importance in the life of the Church, and the faithful have 
to make painstaking efforts in fulfilling their duties towards it, an exclu
sive citation could run the risk that this canon would be understood in a 
particularistic sense, to the detriment of other ecclesiastical institutions. 

c) Canon 209 § 2, when stressing the duties which the faithful may 
have toward the Church, whether those that are strictly juridical in nature, 
or those which are exclusively moral in nature, does not modify in any 
way the proper obligation. 

Above all, among those duties that stand out are those whose direct 
recipient is the Church, either in its universal or particular dimension, 
through its authorities and institutions. The canon has emphasized these 
duties, as against those duties of a more private nature that the faithful 
may have, even thought the latter ones are not to be entirely excluded 
from the scope of c. 209 § 2; since it seems clear that the diligent fulfill
ment of obligations of that kind should not cease to have repercussions, at 
least remotely, for the benefit of the entire Church. 

Within the scope of this prescription those duties contained in the 
successive canons in this same title, common to all the faithful (cc. 210-
211, 212 § §  1 and 3, 222 and 223 § 1) can be placed in the foreground; as 
well as those which are specifically incumbent upon the laity ( cc. 224-226, 
229 § 1 and 231 § 1), upon clerics (cc. 273, 274 § 2, 275-277, 278 § §  2 and 3, 
279, 282, 284-287, 289), and upon religious (cc. 662-667 §§ 1-3, 668-672).23 

But c. 209 § 2 stresses, in addition, the fulfillment of many other duties al
luded to in other places in the universal norms, even in the particular 
norms. These duties can vary greatly, and it is fitting to include among 
them those ranging from the concrete duties of each office to the general 
duty of compliance with the universal and particular laws prescribed 
within the first canons of the CIC. 

22. Cf. ibid. , pp. 80-81;  CodCom, Schema Novissimum ... , cit. 
23. Cf. H.J.F. REINHARDT, commentary on cc. 209-223 ... , cit., p. 209/1. 
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Insofar as the norms which determine membership in a specific par
ticular Church are concerned, cc. 100-107 (regarding domicile and quasi
domicile) and 111-112 (about the possible membership in rites other than 
Latin) are to be observed, as well as cc. 265-272 (pertaining to the incardi
nation of clerics in a particular Church, personal prelature, institutes of 
consecrated life or of a society which enjoys the power of incardinat
ing).24 In regard to these latter canons, it should also be kept in mind that 
clerics incardinated in a diocese or personal prelature must respect the 
rights which fall within the competence of the local Ordinary in his terri
tory (c. 297; cf. PO 10); and that members of religious institutes or societ
ies of apostolic life, while they do not have rights and obligations deriving 
from the bond of incardination within the particular Church in which they 
live, are residents of the particular Church where the house to which they 
belong is located, in accordance with the criteria for domicile or quasi
domicile (c. 103). 

24. Cf. J.H. PROVOST, commentary on c. 209, in The Code of Canon Law. A text and 
commentary (New York 1985), p. 142. 

55 



c. 210 

210 

Bk II. Pt. I. Christ's Faithful CENALMOR 

Omnes christifideles, secundum propriam condicionem, 
ad sanctam vitam ducendam atque ad Ecclesiae incre
mentum eiusque iugem sanctificationem promovendam 
vires suas conferre debent. 

All Christ's faithful, each according to his or her own condition, must 
make a whole-hearted effort to lead a holy life, and to promote the growth 
of the Church and its continual sanctification. 

SOURCES: LG 39-42; AA 6 

CROSS REFERENCES: cc. 96, 98, 199, 1 ° et 3°, 204 § 1, 208, 209, 211, 
213-219, 221 § 1, 222-226, 229 § 1, 233 § 1, 275 § 
1, 276, 387, 573 § 1, 574 § 1, 598 § 2, 710, 731 § 1 

COMME NTARY ------

Daniel Cenalmor 

1. The duty to strive to lead a holy life, to expand the Church and to 
promote its continual sanctification, as do all the duties and obligations in 
the canons in this title, bears a relationship to the principle of equality. 
This principle is specifically grounded in the vocation to sanctity of all 
baptized persons, which Paul VI came to recognize as "the most character
istic element, or, to put it another way, the ultimate end of the entire mag
isterium of the Council."1 

"The vocation to sanctity is not the privilege of some, but a call to all, 
'the same for those who belong to the Hierarchy as those who are in
structed by them (LG 39). "'2 "All the faithful, whatever their condition or 
state-though each in his or her own way-are called by the Lord to that 
perfection of sanctity by which the Father himself is perfect" (LG 11 c; cf. 
Mt 5:48), as Vatican II has unequivocally pointed out, thereby moving be
yond the conception that sanctity is in general reserved for the religious 
and clerics; and thus confirming the "true equality" that exists among all 
the faithful by virtue of their regeneration in Christ. 3 

Canon 210, in reflecting this doctrine, which is present in the preach
ing and writings of numerous saints and spiritual authors from all eras, 
whether to a greater or lesser degree of clarity and insistence (let us re-

1. Cf. PAUL VI, mp Sanctitas clarior, March 19, 1969, in AAS 61 ( 1969), pp. 149-150. 
2. J. MANZANARES, commentary on c. 210, in Salamanca Com. 
3. Cf. G. FELICIANI, Il popolo di Dio (Bologna 1991), pp. 26-27. 
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call, to cite only a few names, St. Augustine, St. Thomas Aquinas, St. Fran
cis of Sales and St. Teresa of Lisieux, 4 and more recently, in the continual 
preaching of the Blessed Josemaria Escriva since 1928), places a strong 
emphasis on one of the more significant teachings of the last Council. 

2. For some authors, the formulation of this prescription would have 
not turned out to be as completely satisfactory as they would have wished. 
For while c. 210 stresses that sanctity should be pursued by each "secun
dum propriam condicionem," it does not make clear that this is, at the 
same time, a single condition and that it does not consist in gradations 
according to the diverse conditions of life. The Constitution Lumen 
gentium, from this point of view, would be much more precise: it advises 
that sanctity is expressed in various forms according to the respective per
sonal and existential condition, but also strongly insists that "una sancti
tas excolitur ab omnibus" for any class of life and for any profession.5 

Canon 210 was modified because of this lack of precision since one 
of its first versions in the LEF project: c. 11 of the 1969 and 1970 sche
mata, known as Textus prior and Textus emendatus. In fact, in regard to 
the wording of said canon ("Omnes christifideles in populo Dei congre
gati, quicumque sint, ad sanctam, pro propria quisque conditione, vitam 
ducendam atque ad Ecclesiae incrementum eiusque iugem sanctifica
tionem promovendam vires suas conferre debent"), attention had already 
been called to the fact that the phrase "pro propria quisque conditione" as
sumed that, once it had established that everyone, without exception, is 
obligated to move towards sanctity, sanctity would not be the same for all, 
but rather that the condition of each of the faithful would reflect his or her 
own sanctity.6 

In order to avoid misunderstandings, an easy solution would natu
rally have been to suppress these words. But the writers of the canon pre
f erred to preserve them substantially and only modified the text so as to 
make it clearer. Thus, they arrived at the form "secundum propriam condi
tionem," contained in the text which was finally promulgated. 

The decision to keep this phrase has been, on the other hand, justi
fied by certain authors, who have explained that, if it were not for the de
termination which these words presuppose, the statement of duty to lead 
a holy life would be vague and lacking in force. Since sanctity does not 
exist in the abstract, but rather is lived in a concrete way, whenever the 

4. Cf. J. DAUJAT, La vita sopranaturale (Rome 1958), pp. 561-573. 

5. Cf. G. FELICIANI, Il popolo . . .  , cit., p. 27. 
6. Cf. P.-J. VILADRICH, "La declaraci6n de derechos y deberes de los fieles," in REDACCI6N 

Ius CANONICUM, El proyecto de Ley Fundamental de la Iglesia (Pamplona 1971), p. 128. 
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diverse demands which are imposed by one's own condition of life and 
personal vocation are satisfied , and therefore, one's own charismas and 
ministries. 7 

In any event, it seems clear that a reading of c. 210 should be under
stood as consonant with the doctrine of Vatican II regarding the universal 
call to sanctity to which we have alluded above. And , for this reason, the 
phrase "secundum propriam condicionem" should not be interpreted to 
the effect that there exist various degrees of sanctity, depending on di
verse personal conditions, but rather that the teaching of the Council that 
"the classes and duties of life are many, but holiness is one-that sanctity 
which is cultivated ... " should always be observed (cf. LG 41 a). 

3. The obligation to make a wholehearted effort to lead a holy life 
was adopted in a certain sense by CIC/1917, but only in regard to clerics, 
who, it is said , should lead a greater holy internal and external life than 
the laity (c. 124 CIC/1917); and the religious, who are required to order 
their life in accordance with the rules and constitutions of religion itself, 
and move towards sanctity in that way (c. 593 CIC/1917). Vatican Council 
II, and together with it, c. 210 of the CIC, when placing an emphasis on the 
universal vocation to sanctity and on the demands that the latter brings 
with it for all the faithful, can be assumed , for this reason, to constitute an 
obvious advance. 

In any event, what we have just pointed out should not lead one to 
think that baptism is now the only recognized title by means of which the 
faithful must tend to sanctity; or that there exists a species of egalitarian
ism in this sense. Neither Vatican II nor the CIC have given rise to that. 

In fact, in regard to priests, the Council itself has taught that even 
though it might be true that presbyters, "like all Christians ... have already 
received in the consecration of baptism the sign and gift of their great call
ing and grace, they are enabled and obliged even in the midst of human 
weakness ( cf. 2 Cor 12:9) to seek perfection, according to the Lord's word : 
'You, therefore, must be perfect, as your heavenly Father is perfect' 
(Mt 5:48). But priests are bound in a special manner to acquire this perfec
tion. They are consecrated to God in a new way in their ordination and are 
made the living instruments of Christ the eternal priest, and so are en
abled to accomplish throughout all time that wonderful work of His which 
with supernatural efficacy restored the whole human race" (PO 12 a).8 

This same doctrine has been recalled again by Pope John Paul II, 
when he indicated that "What the Apostle Paul says of all Christians, that 
they must attain 'to mature manhood , to the measure of the stature of the 
fullness of Christ' (Eph 4: 13), can be applied specifically to priests, who 

7. Cf. G.F. GHIRLANDA, "Doveri e diritti dei fedeli nella communione ecclesiale," in La 
Civilta Cattolica 136 (1985), p. 24. 

8. Cf. PIUS XI, Enc. Ad catholici sacerdotii, December 20, 1935, in AAS 28 (1936), p. 10. 
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are called to the perfection of charity and therefore to holiness, even more 
so because their pastoral ministry itself demands that they be living mod
els for all the faithful" (PDV 72). 

Also the CIC, consonant with what has been stated, has expressed it 
even more clearly, when it points out that clerics "have a special obliga
tion to seek holiness in their lives, because they are consecrated to God by 
a new title through the reception of orders, and are stewards of the mys
teries of God in the service of His people" (c. 276 § 1). Thus, it cannot be 
said any longer that they are obligated to lead a more holy life than the la
ity, since, as of Vatican II, it has become clear that in regard to sanctity, all 
the baptized are equal, even though that sanctity may be expressed in mul
tiple ways. What is simply indicated is that all clerics are called to sanctity, 
in addition to baptism, through a new title that has been added above, 
such as the sacrament of orders. 9 

It can be concluded from the preceding discussion that, even though 
there may exist a fundamental obligation for all the faithful to make a 
wholehearted effort to seek sanctity in their own condition of life, by vir
tue of baptism ( cf. LG 42 e ), this can also be done with other titles, as with 
the reception of sacred orders (c. 276 § 1) or the concurrence of given 
charisms, from which emerge special obligations in regard to sanctity10 

without this detracting in any way from the common call to a single sanc
tity, which is the most fundamental and to which c. 210 has devoted itself 
for that reason. 

4. Canon 210 has been applauded for including in its text, not only 
the obligation to reach sanctity in its formula, but also the obligation to 
strive to increase the Church and to promote its continual sanctification. 
This, as some authors have observed, has been, in effect, an absolutely 
correct response, since "the personal sanctity of the faithful and the in
crease in sanctification of the entire Church are closely linked. In reality, 
they are the same thing, seen from two perspectives. If the Church is a 
saving community, it is so because the faithful achieve sanctity and sancti
fication at its heart."11 

The personal sanctification and struggle to corroborate their faith 
with those who already believe in Christ, and in order to draw to Him 
those who are still far away, are two essential aspects of the mission of the 
Church, to which all the faithful are equally called. 12 Additionally they are 
mutually related, since the baptized cannot be led towards sanctity if they 
do not respond to the divine vocation that calls upon them to apply all 

9. Cf. T. RINC6N, commentary on c. 276, in Pamplona Com. 
10. Cf. J.H. PROVOST, commentary on c. 210, in The Code of Canon Law. A text and 

commentary (New York 1985), p. 143. 
11 .  P.-J. VILADRICH, "La declaraci6n de derechos y deberes . . .  , "  cit., p .  129. 
12. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia. Bases de sus respectivos estatutos 

juridicos (Pamplona 1991 ), pp. 40-45. 
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their powers "to the building up of the Church and to its continual sanctifi
cation" (LG 33). In addition to this, it should not be forgotten that the 
growth of the Church takes place insofar as the faithful fulfill the fullness 
of the Christian life and the perfection of charity in their personal exist
ence. 13 

5. The obligation to move towards sanctity is, above all, a moral 
duty, 14 the supreme moral duty, as Catholic doctrine has taught. 15 It is only 
a juridical duty to the extent that justice legally requires it (which de
mands that the laws of the Church be obeyed), insofar as participation in 
the sacraments and other means of salvation are concerned, 16 when per
forming the other duties prescribed by the Church , such as those which 
involve each one's condition of life or the exercise of various ministries. 
For this reason, it may seem strange that this general obligation has been 
adopted in the CIC, given that these specific juridical duties have already 
been dealt with in the relevant norms. However, this fact can be explained 
if we consider that the duty to strive to reach sanctity and to increase the 
Church and to promote its continual sanctification constitutes a primary 
duty, 17 in which are grounded not only many juridical obligations, but also 
the true and inherent rights specified in the successive canons under this 
same title, such as that of exercising the apostolate (cc. 211, 216), receiv
ing the assistance of spiritual goods from sacred pastors (c. 213), worship
ping God according to their own rite and their own spirituality (c. 214), 
receiving a Christian education (c. 217) and freely choosing one's state in 
life (c. 219). In effect, all these rights can be explained in light of the per
sonal vocation to sanctity for each of the faithful, and, for this reason, the 
Legislator cannot do less than recall the obligation to strive to achieve it. 18 

13. Cf. G. FELICIANI, Il popolo . . .  , cit., pp. 27-28; LG 40. 
14. Cf. CodCom, "Relatio super priore schemate LEF," p. 80, in Legge e Vangelo. 

Discussione su una leggefondamentale per la Chiesa (Brescia 1972), p. 578. 
15. Cf. J. HERVADA, commentary on c. 210, in Pamplona Com. 
16. Cf. G.F. GHIRLANDA, "Doveri e diritti. . . ," cit., p. 27; E. CORECCO, "II catalogo dei doveri

diritti de! fedele nel CIC," in / diritti fondamentali della persona umana e la libertti 
religiosa. Atti del V Colloquia Giuridico (8-10.III.1 984) (Rome 1985), p. 115 .  
17 .  Cf. ibid. 
18. Cf. G. FELICIANI, Il popolo .. . , cit., p. 28. 
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211  

Tit. I. The Obligations and Rights of all Christ's Faithful c. 211  

Omnes christifideles officium habent et  ius allaborandi 
ut divinum salutis nuntium ad universos homines omnium 
temporum ac totius orbis magis magisque perveniat. 

All Christ's faithful have the obligation and right to strive so that the divine 
message of salvation may more and more reach all people of all times and 
all places. 

SOURCES: LG 17; AG l, 2, 5, 35-37 

CROSS REFERENCES: cc. 96, 98, 199, 1° et 3°, 204 § 1, 208-210, 212-217, 
221 § 1, 222-226, 229, 275, 276 § 1, 394, 673, 675 § 
1, 713, 722 § 2, 735 § 3, 756-759, 771, 774, 781-
783, 787, 793 § 1, 822, 872, 1136 

COMME NTARY ------

Daniel Cenalmor 

1. The apostolate, in addition to being an obligation for all the faith
ful, as can be inf erred from the preceding canon, is an authentic right: a 
ius nativum which does not arise from a concession of the Hierarchy nor 
from a mission granted by it-even though it is exercised under the gen
eral jurisdiction of the competent ecclesiastical authority. Rather, it de
pends on a true divine vocation which encompasses all the faithful.1 

In fact, as Vatican Council II has taught when speaking of the laity, 
but in a general sense that can be applied to any member of the people of 
God,2 all obtain the right and the duty to the apostolate from the same 
Christ through the sacraments of baptism and confirmation; since "in
serted as they are in the Mystical Body of Christ by baptism and strength
ened by the power of the Holy Spirit in confirmation, it is by the Lord 
himself that they are assigned to the apostolate" (AA 3 a; cf. LG 33). 

Baptism does not only presuppose a grace, but is also a divine call to 
participate in the redeeming mission of Jesus Christ. "Through baptism, 
all people become a participant in the prophetic, priestly and kingly minis
try of Christ, and for this reason, and inseparable from that dignity, the 
duty to continue this ministry in the world is incumbent upon all until the 

1. Cf. St. JOSEMARIA ESCRIVA DE BALAGUER, Conversaciones Con Mons. Escriv<i de 
Balaguer (Madrid 1986), no. 21; A. DEL PORTILLO, Fieles y laicos en la Iglesia. Bases de sus 
respectivos estatutosjuridicos (Pamplona 1991), pp. 117-1 18. 

2. Cf. G. FELICIANI, fl popolo di Dio (Bologna 1991), p. 29. 
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Kingdom of God has achieved its fullness. "3 And, also through baptism,  
people have the right to participate actively, within the sphere of freedom 
that Christ has indicated, in the apostolic mission of the Church, by virtue 
of the fact that that same Lord has assigned this mission to him.4 This right 
to the apostolate, since i t  derives immediately and directly from 
the ontological-sacramental condition of the faithful, can be considered 
an innate or fundamental right of the latter for this reason.Therefore it has 
no need of any mandate or authorization from the Hierarchy to be exer
cised, 5 although it is within the purview of the authority of the Church to 
moderate it ( c. 223 § 2). 

2. The right of all the faithful to the apostolate is truly juridical, be
cause the apostolate has an external and inter-subjective dimension grant
ing the faithful the right erga omnes to be respected in the legitimate 
undertaking of their apostolic activity. It is thus understood that we may 
speak of a series of duties of the Hierarchy correlative to this right, which 
Vatican II has managed to define in relation to the apostolate of the laity: 
the Hierarchy should support it, lend it the necessary spiritual assistance, 
order the development of the apostolate toward the common good of the 
Church, and be vigilant that the doctrine and order are kept (AA 24).6 

The apostolate of the faithful, insofar as it is a general duty, is, in
stead, of a moral nature, since in and of itself, it is a duty in regard to 
Christ, which depends, in addition, on the expansion and the intensity of 
the graces and gifts which the Spirit distributes to each one ( cf. 1 Cor 
12: 11). 7 The preceding notwithstanding , this does not prevent this duty 
from managing to acquire juridical force, whenever other factors are 
present that are superimposed on the condition of the faithful that entail a 
relationship of justice, as in the case of the duty of Christian parents or 
that of those who act in their place, and even of godparents, to educate 
their children and godchildren in the faith (cc. 226 § 2, 774 § 2, 793, 872).8 

In regard to this, it is appropriate to add that, even though the duty to 
the apostolate may not usually be juridical, it does not, for this reason, 
cease to have relevance before the law of the Church. To the contrary, its 
actual objectification is reflected in the right itself to the apostolate, since 
to the degree that one becomes aware that the apostolic mission has been 
entrusted by Christ to all the faithful, the need to observe it, to favor it, 
and to promote it, also comes to be understood as aspects comprising the 
right under discussion.9 

3. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., p. 117. 
4. Cf. ibid., pp. 1 17-118. 
5. Cf. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), 

p. 128. 
6. Cf. A. DEL PORTILLO, Fieles y laicos ... , cit., p. 118. 
7. Cf. ibid. 
8. Cf. J. HERVADA, Elementos de . . .  , cit., pp. 127-128. 
9. Cf. A. DEL PORTILLO, Fieles y laicos ... , cit., p. 118. 
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3. The right-duty to the apostolate stated in c. 211 can be considered, 
in the first place, as a specific right-duty to the personal apostolate, which 
can likewise be preached to all the baptized. This right-duty has highly 
varied manifestations, such as, for instance, the personal testimony which 
is born innately from living in accordance with the Gospel, or participa
tion in a Christian education; and it can be exercised both in an individual, 
as well as a collective, way. 10 But it responds, in any case, to the same ti
tle: the call that all the faithful receive at baptism to participate in the re
demptive mission of Christ and of his Church. 

Canon 211 also accepts, however, in another, broader sense, the ge
neric right-duty that all the faithful possess to participate in the mission of 
the Church. The distinct duties and rights of the apostolate, inherent to 
the state of the faithful (cf. , for example, for the laity, cc. 225 and 226), are 
grounded in this duty-right ,  including any apostolic action. Thus, from this 
perspective, certain authors have framed the duties and rights relative to 
the proclamation of the Gospel within the scope of this prescription, in 
which the combination of other titles, superimposed over the common 
state of the faithful, such as those deriving from the holy orders, gives rise 
to an obvious diversity ( cc. 756-759).11 

In all other respects, the common character of the right-duty 
adopted in this norm, whether understood in its widest sense or in its 
more specific context , we believe has been ratified by the canonical draft
ing process itself. In fact, in regard to c. 12 of the Textus prior and the 
Textus emendatus of the LEF ("Omnes christifideles officium habent et 
ius adlaborandi , pro sua quisque conditione, ut divinum salutis proposi
tum ad universos homines omnium temporum et ubique terrarum magis 
magisque perveniat"), from which c. 211 derives, an author noticed that 
the clause "pro sua quisque conditione" would not be consistent with the 
principle of equality, since it would assume that there were as many 
classes of the right-duty to the apostolate as there were classes of states 
of the faithful. 12 For this reason, the elimination of this particular clause in 
the following schemata of the LEF seems to us to have confirmed how the 
right-duty adopted in this norm ought to be considered, in any event, as 
truly common to all the faithful, even though each must fulfill it in his own 
or her own way, according to the plurality of gifts. 13 

10. Cf. J. HERVADA, Elementos de ... , cit., pp. 127-128. 
11 .  Cf. J. H. PROVOST, commentary on c. 211 ,  in The Code of Canon Law. A text and 

commentary (New York 1985), p. 144; G. F. GI·IIRLANDA, "De obligationibus et iuribus 
christifidelium in communione ecclesiali deque eorum adimpletione et exercitio," in 
Periodica 73 (1984), p. 351; H.J.F. REINHARDT, commentary on cc. 209-223, in Munsterischer 
Kommentar zum Codex Juris Canonici (Essen 1987), p. 211/1. 

12. Cf. P.-J. VILADRICH, "La declaraci6n de derechos y deberes de los fieles," in REDACCI6N 
Ius CANONICUM, El proyecto de Ley Fundamental de la Iglesia (Pamplona 1971), p. 131. 

13. Cf. ibid. 
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4. The right-duty to the apostolate, as with all the other duties and 
rights existing in the Church, should be always be fulfilled in communion 
with the Pastors and with the other faithful (see commentary on 
c. 209 § 1). "Nothing could be farther from the true apostolate than an an
archic act, distanced from ecclesiastical communion, from which the 
guarantee of effectiveness and rectitude is obtained. But it should be 
stressed at the same time that this requirement of unity in no way implies 
the need or appropriateness of channeling the apostolic action of each 
and every one of the faithful into denominational Catholic forms and 
structures; much less could it justify the attempt on the part of any person 
to claim for oneself the right of monopoly or of exclusive apostolic activ
ity in apostolate fields that belong to the competence inherent to all the 
faithful." 14 The right of the Hierarchy to coordinate, to guide the totality of 
apostolic action towards the common good, should not mean a restriction 
on the legitimate and responsible spontaneity of the faithful. Instead, it 
should try to use the multiform apostolic possibilities that are found in the 
people of God to the best advantage possible.15 

14. A. DEL PORTILLO, Fieles y laicos .. . , cit., p. 1 19. 
15. Cf. ibid. 
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212 

Tit. I. The Obligations and Rights of all Christ's Faithful c. 212 

§ 1 .  Quae sacri Pastores, utpote Christum repraesentan
tes, tamquam fidei magistri declarant aut tamquam 
Ecclesiae rectores statuunt, christifideles, propriae 
responsabilitatis conscii, christiana oboedientia pro
sequi tenentur. 

§ 2. Christifidelibus integrum est, ut necessitates suas, 
praesertim spirituales, suaque optata Ecclesiae Pas
toribus patefaciant. 

§ 3. Pro scientia, competentia et praestantia quibus pol
lent, ipsis ius est, immo et aliquando officium, ut 
sententiam suam de hisquae ad bonum Ecclesiae per
tinent sacris Pastoribus manifestent eamque, salva 
fidei morumque integritate ac reverentia erga Pasto
res, attentisque communi utilitate et personarum di
gnitate, ceteris christifidelibus notam faciant. 

§ 1. Christ's faithful, conscious of their own responsibility, are bound to 
show Christian obedience to what the sacred Pastors, who represent 
Christ, declare as teachers of the faith and prescribe as rulers of the 
Church. 

§ 2. Christ's faithful are at liberty to make known their needs, especially 
their spiritual needs, and their wishes to the Pastors of the Church. 

§ 3. They have the right, indeed at times the duty, in keeping with their 
knowledge, competence and position, to manifest to the sacred Pas
tors their views on matters which concern the good of the Church. 
They have the right also to make their views known to others of 
Christ's faithful, but in doing so they must always respect the integ
rity of faith and morals, show due reverence to the Pastors and take 
into account both the common good and the dignity of individuals. 

SOURCES: § 1: c. 1323; LG 25, 37; PO 9 
§ 2: c. 682; IM 8; LG 37; AA 6; PO 9; GS 92 
§ 3: IM S; LG 37; AA 6; PO 9; GS 92 

CROSS REFERENCES: cc. 57, 59-61, 96, 98, 127 § 3, 190 § 2, 199, 1 ° et 3°, 
204, 208-211, 213-224, 227, 228 § 2, 273, 274 § 2, 
341, 384, 455, 466, 474, 618, 628 § 3, 630 § 5, 678, 
750-754, 978 § 2, 1371, 1749 
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COMME NTARY ------

Daniel Cenalmor 

The three paragraphs of this norm, conceived from the beginning 
from a single canon of the LEF and, above all, drawing their inspiration 
from Lumen Gentium 37, refer to the relationship between the faithful 
and their Pastors; and they discuss, in succession, the duty of obedience 
and the rights of petition and of opinion. It is absolutely correct that these 
three duties and rights are found together in this canon, since they per
tain, not only to those of the faithful who lack power, but also to those 
who form part of the Hierarchy of the Church. Since "those who preside 
also ought to obey those who stand above them in the hierarchical order, 
and, first and foremost, they always ought to bend their actions to the will 
of Jesus Christ whose representatives they are," 1 this same line of reason
ing could similarly be extended to the rights of petition and of opinion. 

1. The duty of obedience to pastors (c. 212 § 1) 

a) The fundamental duty of the Christian to keep communion with 
the Church always entails the obligation, not only moral, but also juridical, 
to obey the Hierarchy;2 since the communio ecclesiastica, or the bonds of 
the people of God, include the communio hierarchica, 3 and it is clear that 
"the duty of obedience of the faithful to the Pastors in a strict sense is one 
of the juridical bonds comprising the communion of governance. "4 

This obligation-which Hervada includes among those duties arising 
from the conditio subiectionis of the faithful5-was described in the 
Council in the following terms: "The laity, as all the faithful, must accept 
promptly and with Christian obedience those things that the sacred Pas
tors, insofar as they are representatives of Jesus Christ, state as teachers 
and rulers of the Church" (LG 37 b, PO 7 b). Additionally c. 212 § 1 has 
adopted this in nearly the same language since its first schemata, which 
has barely undergone any variation whatsoever. 

1. A. DEL PORTILLO, Fieles y laicos en la Iglesia. Bases de sus respectivos estatutos 
juridicos (Pamplona 1991) ,  p. 109. Cf. PAUL VI, "Allocution of December 2, 1965," in 
L'Osservatore Romano, December 3, 1965, p. l; H. JEDIN, "Storia e crisi della Chiesa," in 
L'Osservatore Romano, January 15, 1969, p. 5. 

2 .  Cf. G. FELICIANI, Il  popolo di  Dio (Bologna 1991), p .  32. 
3. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), p. 144. 
4. P.-J. VILADRICH, "La declaraci6n de derechos y deberes de los fieles," in REDACCI6N Ius 

CANONICUM, El proyecto de Ley Fundamental de la Iglesia (Pamplona 1971), p. 135. 
5. Cf. J. HERVADA, Elementos de . . .  , cit., pp. 143-147. 
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In effect, in regard to c. 13 § 1 of the Textus prior of the LEF, the text 
which indicated "Quae sacri Pastores, utpote Christum repraesentantes, 
tanquam fidei magistri declarant aut tanquam Ecclesiae rectores statuunt, 
christifideles christiana oboedientia voluntaria et responsabili sectari te
nentur, ad normam sacrorum canonum , " in the version of the Textus 
emendatus only the phrase "propriae responsabilitatis conscii" was re
placed by the expression "voluntaria et responsabili." Since that schema, 
the only change worthy of note consisted in suppressing the last words of 
the text: "ad normam sacrorum canonum ," whose purpose was to high
light the juridical obligation to obey, which was upheld only in regard to 
the Pastors themselves, and to point out at the same time that different 
modalities fall within the scope of this obligation. 6 This suppression, with
out contradicting what we have just said , serves to stress, on the one 
hand , the fundamental nature of this duty; while , on the other, even 
though at times there may not have existed a juridical obligation to obey, 
on the contrary, there could indeed exist a moral obligation in many cases. 

b)  Christian obedience , as prescribed by the Council and by 
c. 212 § 1, constitutes obedience which, since it must be requested and 
given within the freedom of the children of God, cannot simply be me
chanical or passive ; but, much to the contrary, demands full conscious
ness of the dignity of baptism and , therefore , of personal and ecclesial 
responsibility. 7 Thus, the words "propriae responsabilitatis conscii , " 
which, in addition to stressing that one should not obey simply because 
one is so ordered , imply that obedience of the faithful to their Pastors 
should include personal initiative, when the order allows scope for it. In 
other words, when what is ordered is legitimate , it must be obeyed in a 
spirit of collaboration.8 This obedience must always be given, although, in 
some cases , the interior attitude of those exercising power does not re
spond to the function of service which must be exercised, since it is not 
grounded either in the attitudes of mind or in the personal virtues of those 
who rule, but instead in the hierarchical constitution of the Church itself 
as desired by God.9 

In order to make it easier to exercise this obligation, with all its qual
ities, the authority of the Church ought to rule in such a manner that the 
due respect that is owed should not be disproportionately burdensome for 
the faithful. It is entirely proper that it has been said, for this reason, that 
"the faithful have a right to be well governed by those who , in tum, have a 
right to be well obeyed. "10 In this sense , it is fairly significant that 

6. Cf. CodCom, "Relatio super priore schemate LEF," in Legge e Vangelo. Discussione su 
una legge fondamentale per la Chiesa (Brescia 1972), p. 579. 

7. Cf. G. FELICIANI, Il popolo . . .  , cit., p. 32. 
8. Cf. J. HERVADA, commentary on c. 212, in Pamplona Com. 
9. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., pp. 109-1 10. 

10. Cf. J. HERRANZ, "De principio legalitatis in exercitio potestatis ecclesiasticae," in Acta 
Conventus Internationalis Canonistarum (Vatican City 1970), p. 224. 
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the Council, after affirming the duty of obedience to the Hierarchy, has 
immediately added that the sacred Pastors, in tum, ought to recognize and 
promote the dignity and responsibility of all the faithful in the Church. 
Following the 6° and 7° guidelines on the revision of the CIC, they should 
insist on the need to provide adequate procedures to safeguard those sub
jective rights, by furnishing a system of legal recourse, through adminis
trative as well as judicial channels, which would allow the faithful to 
defend themselves through institutionally established channels against 
the acts of authority which they judge to be inj urious to their own 
rights."11 

c) The duty of obedience to the Pastors, insofar as it is a juridical 
duty, can only be demanded when the sacred Pastors, in addition to serv
ing as such-that is, insofar as they are representatives of Christ-have 
power over those faithful, and when what has been ordered falls under the 
legitimate scope of the exercise of the offices of teaching and ruling for 
which they are responsible. 12 

On the other hand, it is obvious that the Fathers of Vatican II have 
not asked for the same kind of obedience in regard to the traditionally 
called powers of magisterium and jurisdiction. "According to the entire 
body of ecclesiological and canonical doctrine, as soon as this jurisdiction 
consists, in fact , of the power to rule, that is, power over behavior, magis
terium instead is linked to faith, to the extent that faith consists of believ
ing in the testimony of another, and magisterium means that the Pastors 
testify about Christian faith and message."13 

d) Insofar as the Magisterium specifically is concerned, the moral 
and juridical duty of adhering to it arises only to the extent that it affects 
communion with Peter's successor, and that it refers to matters of faith or 
morals. Such an obligation, therefore, assumes various gradations accord
ing to whether it involves episcopal or pontifical teachings, of an infallible 
nature or not, according to the various modalities specified by the Council 
and recognized in cc. 7 49-754.14 

The delicate problem of the limitations on the freedom of investiga
tion and theological opinion and the so-called "right of dissension" are lo
cated within this context. I t  should not be forgotten that Catholic 
theologians are, first and foremost , members of the Church; and thus they 
cannot , therefore, claim for themselves a statute which would exonerate 
them from the duty of adhering to the magisterial teaching which is in-

11 .  Cf. Preface, in Pamplona Com, p. 55; A. DEL PORTILLO, Fieles y laicos . . .  , cit., pp. llO
lll. 
12. Cf. G. FELICIANI, fl popolo . . .  , cit., p. 32; J.H. PROVOST, commentary on C. 212, in The 

Code of Canon Law. A text and commentary (New York 1985), p.  145. 
13. A. DEL PORTILLO, Fieles y laicos . . .  , cit., p. lll . 
14. Cf. G. FELICIANI, fl popolo . . .  , cit., p. 32. 
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cumbent upon all the faithful , 15 nor from invoking a hypothetical right, 
since that dissension or public attitude of opposition to the Magisterium 
presupposes an act of behavior against due communion which all mem
bers of the people of God ought to keep.16 All of this does not mean, how
ever, that there does not exist a just freedom of theological investigation 
(see commentary on c. 218). 

e) Insofar as commands given by the authority in regard to the power 
of governance or jurisdiction are concerned, it should be kept in mind that 
the corresponding obligation of obedience, since it does not depend on a 
dominative power, does not penetrate into the private sphere of the per
son, but only on external intersubjective relations and on that which in
volves the common good. It can be thus inferred that the function of the 
Hierarchy within this framework should also respect certain boundaries, 
among which could be singled out those delineating the sphere of tempo
ral matters and the private sphere, properly speaking, 17 in addition to 
whatever may be contrary to divine, natural or positive law, or that which 
exceeds the field of competence of whoever has issued the command. 18 

Within the sphere of the temporal, the actions of the Hierarchy ought 
to be limited to fulfilling its magisterial mission of proposing principles and 
of forming the conscience of the faithful, so that they can be the ones who, 
freely and responsibly-as the Council has taught-make those decisions 
which each specific case may require, 19 thereby acknowledging "the just 
liberty which belongs to everyone in earthly society" (LG 37 c; PO 9 b ). 
This freedom constitutes a true subjective right of the faithful and a limita
tion on ecclesiastical power, which does not penetrate directly into the 
sphere of temporal matters. 20 

Insofar as the private sphere is concerned, it encompasses the per
sonal arena, incapable of being communicated, as well as the functions of 
community dimension which do not exceed the limits of private auton
omy. In fact, the personal initiative and responsibility of the latter, insofar 
as they are functions lacking in public and official status, are also incum
bent upon the faithful, even though they may be performed collectively. 21 

Finally, it is appropriate to point out that, in regard to this subject, 
for all those cases involving true commands from the Hierarchy, the latter 
should be "capable of being confirmed in juridical terms, so as to embody 

15. Cf. ibid. , pp . 32-33. 
16. Cf. J.A. FUENTES, "El derecho a recibir y a transmitir el mensaje evangelico. A 

prop6sito de la instrucci6n sobre 'la vocaci6n eclesial del te6logo' , " in Fidelium Jura 3 
(1993), p . 445. 
17. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., p. 112. 
18. Cf. J. HERVADA, Elementos de . . .  , cit . , p. 145. 
19 . Cf. LG 36 and 37; GS 33, 36, 43, 76 and 91 ; CD 12 and 19; PO 4, 6 and 9; AA 5, 7 and 

24; etc. 
20. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit. , pp. 112-1 13. 
21 . Cf. ibid. , p . 1 13. 
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in them the certainty and security-on behalf of the party who is obligated 
to obey and of third parties-demanded by the law in regard to the exist
ence of the command as well as to its binding force and content. "22 

2. The right of petition (c. 212 § 2) 

a) The power of the Hierarchy to preside over the faithful in the 
name of God is given for the building up of the entire mystical body of 
Christ. 23 For this reason, it can be explained that the relationship of sub
jection between the faithful and their Pastors-from which derives the 
duty of obedience-is qualified by a dimension of service, in particular 
stressed by the last Council. 24 

One of the obligations of the Hierarchy, arising from the relationship 
of subjection and qualified by a dimension of service, is that of attending 
to the concerns or petitions of the faithful's solicitude, which they believe, 
above all, to be necessary or appropriate in order to satisfy the demands 
of their Christian vocation and of their specific ecclesial function. 25 It is an 
obligation ultimately intended to promote the duty of all baptized persons 
to lead a holy life and to promote the growth of the Church and its contin
ual sanctification (c. 210). It is an obligation which pertains to the right of 
the faithful to "express their needs, primarily spiritual ones, and their 
wishes to the Pastors of the Church," which is discussed in the paragraph 
which is now the subject of our commentary. 

b) The original expression "integrum est" appearing at the beginning 
of § 2 indicates that the obligation of the Pastors to attend to the the re
quests of the faithful is truly one of justice. For this reason, we can cor
rectly speak about a correlative right of the faithful, properly emphasized, 
furthermore, when introduced into this title of the CIC because, without a 
free and trusting dialogue with the Pastors, the teachings of Vatican II 
about the dignity and co-responsibility of all the baptized can neither be 
fully effective nor can those "family relations" emerge, which are indis
pensable for the Church so as to be able to develop its action effectively in 
the world (cf. LG 37 d).26 

The doctrine has called this right the right of petition, in a technical 
and synthetic manner, 27 although its content is, in reality, much broader, 

22. Ibid., p. 1 14. 
23. Cf. Col 2:19; Eph 4:1-16. 
24. Cf. M. LOHRER, "La gerarchia al servizio del popolo cristiano," in La Chiesa del 

Vaticano II (Rome 1965), pp. 699-712. 
25. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., p. 139. 
26. Cf. G. FELICIANI, Il popolo . . .  , cit., p. 35. 
27. Cf. P.-J. VILADRICH, "La declaraci6n de derechos y deberes . . .  ," cit., p. 136. 
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since each of the faithful ought to have the possibility of  seeking recourse 
to the ecclesiastical authority, not only to express requests that require a 
concrete response, but also simply to present wishes or difficulties in re
gard to the life of the Church which are demanding specific attention. Oth
erwise, there could not occur this free and trusting dialogue with the 
Pastors which we have just mentioned. 28 In addition to this, the sources 
cited for this canon are fairly expressive in this respect. 

Furthermore, it can be deduced from these same sources that parish 
priests (cc. 515 § 1, 519), quasi-parish priests (c. 516 § 1) ,29 and in general, 
all those sacred ministers who fulfill a pastoral function should be in
cluded among the Pastors of the Church, in addition to the Pope and the 
bishops, and those who collaborate with them in governance of the vari
ous ecclesiastical divisions. 

c) The right of petition can be exercised either orally or in writing, 
on an individual as well as a collective level.30 It accepts a wide range of 
specific manifestations and tonalities, which run the gamut from pastoral 
attention that takes into account the specific needs of each of the faithful, 
considered on an individual basis, or of associations of which the faithful 
are comprised, up to the petition of a rescript requesting grace provided 
under the law ( c. 36). On the other hand, this right entails, at a minimum, 
the obligation of the Pastors of the Church to listen to the wishes and per
sonal initiatives of the faithful and to receive and study their petitions. 31 

All of this should be done, as the Council has recommended, with atten
tion and "paternal love" (LG 37 c). 

It has been pointed out that, although the right of petition, properly 
speaking, does not naturally assume an obligation to grant the petition 
( except when what has been demanded involves a true right, in the strict 
sense, in which case it extends beyond the limits of a simple petition32) 
this right "would remain deprived of content if, on the part of the author
ity, an obligation-juridically demandable-did not follow, which required 
that it duly weigh the petition and accord it the most just response or, if it 
involved matters of a discretional nature, the most suitable response. "33 

And thus, the proper exercise of this right would also imply "obtaining a 
concrete response-affirmative or negative-on the part of the ecclesias
tical authority who has such jurisdiction, accompanied, in turn, by those 
reasons supporting any denial; in such a manner that, whosoever would 

28. Cf. G. FELICIANI, Il popolo . . .  , cit., p. 35. 
29. Cf. H.J.F. REINHARDT, commentary on cc. 2 11-223, in Miinsterischer Kommentar zum 

Codex Juris Canonici (Essen 1987), p. 212/2. 
30. Cf. J. HERVADA, Elementos de . . .  , cit., p. 145. 
31. Cf. ibid.; A. DEL PORTILLO, Fieles y laicos .. . , cit., pp. 139-140. 
32. Cf. J. HERVADA, Elementos de . . .  , cit., p. 145. 
33. A. DEL PORTILLO, Fieles y laicos . . .  , cit., p. 140. 
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deem it appropriate could have recourse to a higher level of the Hierarchy, 
in order to obtain that which perhaps may have been unlawfully denied 
him."34 

At this moment in time,  however, there still does not exist in the 
Church the possibility of demanding such intervention from the Pastors in 
all cases. This is done, among other reasons, because of the genuine justi
fiable impossibility of attending to all petitions that exists in some particu
lar churches, which include millions of faithful.35 Perhaps for this reason , 
the CIC has not formally demanded compliance with this obligation up to 
this point. 

3. The right of opinion in the Church (c. 212 § 3) 

a) Since there exists a natural right of all persons to seek the truth 
freely and to express their opinion, in keeping with the moral order and 
the common good,36 there also exists the right of the faithful, and on cer
tain occasions, the duty, of formulating correctly and expressing their own 
opinion about those issues in the life of the Church which have not yet 
been definitively resolved by the ecclesiastical authority. This is a right 
grounded, in the first place and as a distant source, in the same natural 
right to which we have just referred, and to a closer degree, it is grounded 
in the active participation of all the faithful in the mission of the people of 
God, in regard to which there exists a vera aequalitas, in the sensus fidei 
and in genuine charisms. From this emerges the legitimate right to exer
cise them within the Church and in the world (cf. LG 12; AA 3 d).37 

This right was declared by Vatican II in the following words: "By rea
son of the knowledge,  competence, or pre-eminence which they have the 
laity are empowered-indeed sometimes obliged-to manifest their opin
ion on those things which pertain to the good of the Church. If the occa
sion should arise this should be done through the institutions established 
by the Church for that purpose and always with truth, courage and pru
dence and with reverence and charity toward those who, by reason of 
their office, represent the person of Christ" (LG 37 a). Canon 212 § 3 has 
adopted this, by partially repeating this teaching of the Council, but at the 
same time ,  making it clear that this involves a right , and not a simple 
power, with the recognition that it is expressly held, not only in the pres
ence of the Hierarchy, but also in the presence of the remainder of the 
faithful. 38 

34. Ibid. 
35. Cf. G. FELICIANI, fl popolo . . .  , cit., p. 36. 
36. Cf. JOHN XXIII, Enc. Pacem in terris, April 11 ,  1963, in AAS 55 (1963) , p. 260. 
37. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., pp. 144-145. 
38. Cf. G. FELICIANI, fl popolo . . .  , cit., p. 36. 
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b) The right of opinion in the Church assumes the freedom to formu
late one's own opinion on those matters which have not been authentically 
defined by the ecclesiastical Magisterium, leading us to postulate the exist
ence of a right to information within the Church.39 

The CIC has not adopted this last right, despite the valuable sugges
tions of some authors to this effect, 40 perhaps because it is not easy to for
malize. In fact, some sectors in the doctrine espousing it, as they conceive 
of it, have made it difficult to reconcile with the nature of the Church, by 
making it too similar to the corresponding right which is currently in ef
fect in democratic countries. However, correct formalization of this right 
is, of course, possible. 

In any event, when speaking of this right to information, we can say 
that it would be grounded in the active participation of the faithful in the 
life of the Church. Its object would be only those matters which pertain to 
external and social activities, not to personal and private activities, nor 
those which natura sua belong to the internal scope of conscience. The 
corresponding duty to inform would fall on the Hierarchy, and to the ex
tent that it were to affect the common good, on institutions and extraordi
nary members of the faithful. Its limitations would be delineated by the 
faithful's interest in being informed-linked to one's degree of effective 
participation in the life of the people of God-and by the common good of 
the Church. 41 

c) Returning to the right to express one's own opinion, it can be said 
that it requires due information as a specific prerequisite for its proper ex
ercise-to which the canon implicitly refers through the use of the words 
scientia and competentia-because without this, it would not be possible 
to formulate one's own opinion well, nor to participate adequately in the 
life of the Church.42 

The fact that the right of opinion depends on scientia, competentia 
and also on the praestantia of each person-as this norm indicates and as 
the Council has taught-does not work to the detriment of its common na
ture nor against the fundamental equality of the faithful, since "insofar as 
matters involving the formulation of judgment in relation to the good of 
the Church and of its expression are concerned (inherent to knowledge 
and competence in the subject now under discussion), the laity have the 
same rights and duties as clerics and religious. The same thing can be said 
of praestantia, of prestige; it consists of a position of moral preeminence, 

39. Cf. J. HERVADA, Elementos de . . .  , cit., p. 142. 
40. Cf. G. FELICIANI, Il popolo . . .  , cit., p. 37; "Lex Ecclesiae Fundamentalis. Bericht iiber die 

Arbeitsergebnisse eines Kanonistischen Symposions in Miinchen 1971," c. 20, in Archiv fur 
katholisches Kirchenrecht 140 (1971), p. 433; P.-J. VILADRICH, "La declaraci6n de derechos y 
deberes . . .  ," cit., p. 158; J. HERVADA, Elementos de . . .  , cit., p. 142. 
41. Cf. J. HERVADA, Elementos de ... , cit., p. 142. 
42. Cf. ibid. 
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a social value, and one who possesses it exerts an influence by inducing 
other members of that community to act. Thus, from this vantage point, a 
sense of responsibility emerges, because one's actions, omissions, and 
opinions can exert a real force influencing the conduct and the decisions 
of the community and of the authority. "43 Also, if there exists a sense of re
sponsibility, there is also a right, and even a duty, to support what one be
lieves is good for the Church and to state whatever one believes is 
contrary to the good of the people of God.44 

In summary, knowledge, competence, and authority are prerequi
sites that have an effect on the proper exercise of this right. They cause 
the moral duty to communicate one's own opinion to the ecclesiastical au
thority or to the other faithful to have greater or lesser force.45 

d) Furthermore, legitimacy in exercising the right of opinion is 
subject to other prerequisites, summarized by Vatican II as truth, forti
tude, and prudence, and as reverence and charity toward the Hierarchy 
(cf. LG 37 a), among which, however, only truth, prudence and reverence 
have juridical relevance, expressed in the language of the canon by means 
of these words: "salva fidei morumque integritate ac reverentia erga Pas
tores, attentisque comm uni utilitate et personarum dignitate. "46 

Although these prerequisites should always be satisfied, the Latin 
version of the canon seems to urge us in particular in those cases in which 
one's personal opinion is stated in the presence of the faithful that does 
not pertain to the Hierarchy. This is understandable, since, while it is in
deed true that "integrity in faith and in customs is an unconditional limit 
(there is no free speech on matters of faith or morals authentically taught 
by the Magisterium, according to the varying degrees of their obligatory 
nature)"47 and that reverence towards the Pastors, the common purpose 
and respect for the dignity of persons shape the proper exercise of this 
right in all cases, it should not be forgotten that the possibility of creating 
an uproar should also be kept in mind as one of the limitations on this 
right. 48 And it is logical that, in general, this danger would be ever greater 
whenever erroneous, irreverent or reckless opinions are expressed to the 
faithful, who lack the formation that in principle would be presumed for 
the sacred Pastors. 

e) Prudence should also be exerted when choosing the channels 
through which to exercise this right, whenever opinions are expressed be
fore the Hierarchy as well as before the other faithful. In fact, it would 
convey a lack of responsibility and prudence, for example, to choose a 

43. A. DEL PORTILLO, Fieles y laicos . . .  , cit., pp. 145-146. 
44. Cf. ibid. , p. 146. 
45. Cf. J. HERVADA, commentary on c. 212, in Pamplona Com. 
46. Cf. J. HERVADA, Elementos de . . .  , cit., p. 141. 
47. J. HERVADA, commentary on c. 212, in Pamplona Com. 
48. Cf. J. HERVADA, Elementos de . . .  , cit., p. 141. 
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means of generalized dissemination to express opinions that could be mis
interpreted by those faithful who did not possess sufficient formation. 
This does not mean, however, that the exercise of this right should be re
stricted to a very few pre-established channels, since an appropriate 
venue to express one's own personal opinion might well be the diocesan 
pastoral council, a column in the newspaper or a simple personal letter 
from one of the faithful to one's bishop, provided that due measures of 
prudence are observed. The regulation of the exercise of this right, there
fore, should be open to public governance49 as well as the private gover
nance of expression. 50 

f) The right to opinion obviously entails the corresponding right of 
the Hierarchy to facilitate those channels of expression and to attend to 
the opinions expressed to them by the faithful, and even the right of the 
Pastors to make use of the "prudent counsel" of the faithful (cf. LG 37 c). 
At least, this is a duty that, as one author has remarked, should be recalled 
to mind, since it is not just a moral obligation, as can be deduced from the 
caution expressed on the part of the Council and of the CIC itself, of vari
ous entities of a consultative nature, open to collaboration by laypersons, 
clerics and the religious. 51 

Finally, we should point out that coordination between the rights of 
petition and of opinion, and the duty of obedience allows us to speak 
about a right to remonstratio; that is, about the right which allows us to 
seek reconsideration from ecclesiastical authority of those norms of 
purely ecclesiastical law that are considered to be difficult to adapt to the 
circumstances of time and place of their intended recipients. 52 

49. J.H. PROVOST, commentary on c. 212, in The Code . . .  , cit., p. 147. 
50. Cf. P.-J. VILADRICH, "La declaraci6n de derechos y deberes ... ," cit., p. 139; A. DEL 

PORTILLO, Fieles y laicos . . .  , cit., pp. 147-149. 
51. Cf. G. FELICIANI, fl popolo . . .  , cit., p. 37. 
52. Cf. H.J.F. REINHARDT, commentary on cc. 211-223 . . .  , cit., p. 212/3; K. MORSDORF, 

Lehrbuch des Kirchenrechts, I (Paderborn 1964), pp. 86--87; J. LISTL, "Die Rechtsnormen," in 
Handbuch des katholischen Kirchenrechts (Regensburg 1983), p. 91 .  
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Ins est christifidelibus ut ex spiritualibus Ecclesiae bo
nis, praesertim ex verbo Dei et sacramentis, adiumenta a 
sacris Pastoribus accipiant. 

Christ's faithful have the right to be assisted by their Pastors from the spir
itual riches of the Church, especially by the word of God and the sacra
ments. 

SOURCES: c. 682; SC 19; LG 37; PO 9 

CROSS REFERENCES: cc. 96, 98, 144 § 2, 199, 1 ° et 3°, 204 § 1, 208-212, 
214, 221 § 1, 223-224, 229 §§  1 et 2, 240 § 1, 294, 
387, 392 § 2, 528, 529 § 1, 530, 555 § §  2, 2° et 3, 
566 § 1, 619, 630 § 2, 756-757, 760-762, 766-767, 
773, 776-778, 813, 843 § 1, 885 § 1, 898, 911-912, 
914, 918, 921-922, 937, 980, 986, 1001, 1003 § 2, 
1026, 1058, 1063, 1116, 1128, 1176 § 1, 1331 § 1, 
1332, 1335, 1352 § 1, 1378, 1379 

COMME NTARY ------

Daniel Cenalmor 

1. A series of juridical consequences derive from the conditio com
munionis or the relationship of communion and solidarity of the people 
of God in regard to faith and the means of salvation, 1 since the position of 
the faithful with regard to those riches-among which the word of God 
and the sacraments can be singled out in particular-includes a true rela
tionship of justice. 

In fact, the means of salvation have been given by God to the entire 
Church. 2 And although we cannot speak of a right before God to receive 
them, we can indeed state that the faithful have the right to have those 
who dispense them, usually the sacred ministers, administer them justly. It 
is from this perspective that the CIC has incorporated among all the 
canons in this title the right of the faithful "to receive from their sacred 
Pastors assistance from the spiritual riches of the Church, especially the 
word of God and the sacraments." This is a right on which numerous spe
cific prescriptions are based. 

1. Cf. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), 
pp. 99 and 119. 

2. Cf. ibid., pp. 1 19-120. 
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2. In  various ways, it has been stressed that the right to  the word of 
God and to the sacraments is one of the most radical and basic rights of 
the faithful. 3 "What's more, if there exists a relationship between the Hier
archy and the faithful-as has been said-it is precisely by virtue of the 
ministry that the hierarchy has received to teach, sanctify, and govern; 
therefore , the object of the primary and most basic right of the Hierarchy 
and the primary and most fundamental right of the faithful are the word of 
God and the sacraments. "4 

The Church is joined together and is built up by the word and the 
sacraments. For this reason, the right to them is a condition sine qua non, 
the absolutely necessary means to exercise the irrevocable and primordial 
right to belong to the Church and to participate in its unique mission,5 of 
living in communion with it and of achieving the fullness of Christian life 
(cc. 209 § 1, 210). 

3. Canon 213 is drawn from Lumen gentium 37, which, in tum, takes 
its inspiration from c. 682 of the CIC/1917, although with certain interest
ing variations. 

The former c. 682 spoke simply of a right of lay people to spiritual 
riches "et potissimum adiumenta ad salutem necessaria," thereby suggest
ing that the fundamental purpose of that right was only what would be 
necessary for salvation , with the result that its force became slightly 
weakened in regard to other subjects. On the other hand, the Council, in 
addition to applying this right to all the faithful, openly taught that it ex
tended not only to the minimum requirements needed for salvation, but 
also to the abundant reception of those spiritual riches that all Christians 
needed to follow their own vocation fully to sanctity. 6 

Canon 213 should be understood in this sense , despite the fact that 
its language has not adopted the adverb abundanter, which was present in 
the conciliar text. 7 This omission could be due either to the fact that it was 
believed that this word would be considered too generic and indetermi
nate from a juridical point of view, or instead, it was thought that if this 
right of the faithful was sanctioned in such broad terms, its effective im
plementation would become impossible in many territories lacking a suffi-

3. Cf. E. CORECCO, "Considerazioni sul problema dei diritti fondamentali del cristiano 
nella Chiesa e nella societa. Aspetti metodologici dell a questioni , "  in Les droits  
fondamentaux du chretien d ans l 'Eglise et d ans l a  societe. Actes du IV Congres 
International de Droit Canonique. Fribourg (Switzerland) 6-11.X. 1980 (Milan 1981), 
p. 1230; J. RATZINGER, "Freiheit und Bindung in der Kirche," in ibid., p. 51; J.H. PROVOST, 
commentary on c. 213, in The Code of Canon Law. A text and commentary (New York 1985), 
p. 148; J. MANZANARES, commentary on c. 213, in Salamanca Com. 

4. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia. Bases de sus respectivos estatutos 
juridicos (Pamplona 1991), p. 85. 

5. Ibid. 
6. Cf. ibid., pp. 84-85; J.H. PROVOST, commentary on c. 213, in The Code . . .  , cit, p. 148. 
7. Cf. J. HERVADA, Elementos de . . .  , cit., p. 120. 
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cient number of priests. But in any case, this omission that occurred in the 
CIC should not lead us to a minimalist interpretation of this prescription, 
similar to what was done in regard to c. 682 of the CIC/1917, but instead, 
in consonance with Lumen gentium 37, c. 213 should be interpreted 
within the full scope of its exigency, such that the right of the faithful to 
receive spiritual assistance should truly have the full breadth proposed by 
the Council. 8 

4. Within this prescription, the following should be singled out: the 
right in a strict sense, the juridically protected interest, and what this right 
presupposes insofar as it is an informing principle of ecclesiastical organi
zation. 9 

The faithful have the strict right to receive spiritual assistance from 
those persons, institutions, or offices with which they are linked through a 
juridical bond; for example, from the parish priest or diocesan bishop, 
who can naturally can assure that assistance can reach them through 
other persons. 10 But although that right does not normally bring into exist
ence obligations of justice between all the faithful and all the Pastors, on 
occasion, when it can only be satisfied by a specific sacred minister with 
whom the faithful is not juridically linked, there also arises a duty of jus
tice with that minister. 1 1  

In this sense, the discipline currently in effect surpasses the prior 
discipline, since the CIC/1917 has tended to consider what arose from the 
missio-that is, ex officio-solely as a relation of justice, by reducing the 
remaining hypothetical cases to obligations of pure charity, although seri
ous in given cases. 12 However the current CIC believes that, in given situa
tions, there may also exist a true duty of justice with other sacred Pastors, 
through a general purpose originating in the sacrament of orders ( cf. , for 
example, cc. 843 § 1, 911 § 2 and 986 § 2). 

Those practices unduly delaying the reception of sacraments consti
tute a violation of this right, as well as those that seek to make obligatory 
the ways of receiving the sacraments which the Church has not estab
lished as obligatory. 13 

5. The juridically protected interest under c. 213 is the interest of the 
faithful in regard to spiritual riches, without which they could not nor
mally fulfill their duty to lead a holy life, according to their own condition 
and in accordance with their own spirituality. This is an interest that 
brings with it the qualification of the faithful to participate in those causes 
and procedures-whether judicial or administrative-in which their right 

8. Cf. G. FELICIANI, fl popolo di Dia (Bologna 1991), pp. 39-40. 
9. Cf. J. HERVADA, Elementos de . . .  , cit., pp. 103 and 121. 

10. J.H. PROVOST, commentary on c. 213, in The Code . . .  , cit, p. 148. 
11 .  Cf. J .  HERVADA, Elementos de . . .  , cit., pp. 103 and 121. 
12. Cf. A. DEL PORTILLO, Fieles y laicos ... , cit., pp. 86-87. 
13. Cf. J. HERVADA, commentary on c. 213, in Pamplona Com. 
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to  receive those riches is  involved, and which involves one's right to 
inform the Pastors of the Church of one's needs and wishes, through 
timely petition, and with the freedom and confidence inherent to the chil
dren of God and brothers in Christ-as Lumen gentium 37 indicates 
(c. 212 § 2). 14 

6. As an informing principle in ecclesiastical organization, c. 213 re
quires that administering the sacraments and preaching the word of God 
be organized in accordance with the needs of the faithful, in such a man
ner that they could enjoy these aids abundantly, to the extent possible, in
cluding even in harmony with their own vocation. 15 Canons 387, 528 § 2, 
767 § §  2-4, 771 § 1, 777, 986 § 1, for example, should be interpreted in this 
way. 

The organization of the Hierarchy "should be created by heeding not 
only the precepts but also what has been commonly called supererogatory 
works. If , in order for Christians to live an authentic Christian life-for 
them to achieve the fullness of Christian life (LG 40)-they need continu
ous and intense participation in the sacraments, it is obvious that the Hier
archy has the duty to organize-to the limit of its possibilities-in such a 
manner that the faithful finds that it facilitates the possibility of turning to 
the sacraments." 16 

In regard to this, the CIC, in developing the principles and more spe
cific provisions about this subject offered by Vatican II and by post
conciliar norms, contemplates a series of juridical institutions among its 
canons, for the purpose of performing particular pastoral activities that 
could serve to provide a more complete spiritual attention, adapted to the 
diverse needs of the faithful. Among these institutions, it is appropriate to 
indicate at the various levels of ecclesiastical organization: personal prela
tures, hierarchical structures of a personal nature for the development of 
specific pastoral or missionary functions (cc. 294-297); episcopal vicars 
who collaborate with the bishops in the governance of part of the diocese, 
of certain matters, of a group of faithful of the same rite, or of a specific 
group of persons (cc. 476-481); and chaplains, priests to whom pastoral 
care is entrusted in a stable manner, at least in part, of some community or 
special group of the faithful ( cc. 564-572). Flexibility in juridical gover
nance is characteristic of all these institutions, in order that they can be 
adapted, through particular legislation, to the most diverse needs and cir
cumstances.17 

7. The right of the faithful to receive the assistance of the word of 
God and education in the faith is discussed in a general way, in addition to 

14. Cf. J. HERVADA, Elementos de . . .  , cit., p. 121. 
15. Cf. ibid. 
16. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., pp. 89-90. 
17. Cf. J. SANCHIS, "11 diritto fondamentale dei fedeli ai sacramenti e la realizzazione di 

peculiari attivita pastorali," in Monitor Ecclesiasticus 115 (1990), pp. 201-202. 
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c. 213, in c. 217, which speaks of the right of the faithful to a Christian 
education, and in c. 229 § 1, which takes up the right and duty of lay peo
ple to acquire knowledge of Christian doctrine. We, therefore, will not 
pause now to comment on this. 

Insofar as the right to the sacraments is concerned, in addition to the 
prescriptions common to the seven sacraments related to this canon, 
there exists a specific discipline for each. This system of norms will al
ways be needed, since it should not be forgotten that the juridical condi
tion of the faithful in relation to the seven sacraments is different, and 
c. 213 would be of little use if it were not reflected in other, more specific 
provisions. 

A first determination of c. 213, common to all the sacraments, is 
found in c. 387, which points out that the diocesan bishop "is to strive con
stantly so that Christ's faithful entrusted to his care may grow in grace 
through the celebration of the sacraments," thus corroborating in the full
est sense the way that this right is to be understood. The same conclusion 
may be reached when reading c. 528 § 3, in regard to the function of the 
parish priest, the text of which reads: "he is to strive to ensure that the 
faithful are nourished by the devout celebration of the sacraments, and in 
particular that they frequently approach the sacraments of the blessed Eu
charist and penance."18  

Canon 843 § 1,  new in the CIC, states another common prescription 
that could stand in relation to c. 213. It sets forth the requirements that 
must be fulfilled so that the sacred ministers can fulfill the duty of admin
istering the sacraments to the faithful: to ask for them opportunely, to be 
well disposed, and that the faithful are not prohibited by law from receiv
ing them. These are the general limits on exercising the right which we 
have been discussing and which the CIC shall explain in greater detail 
when speaking about each sacrament.19 Moreover, from the tenor of c. 843 
it can be directly deduced-the opposite of what occurs with c. 213-that 
it is the duty of the sacred Pastors to administer the sacraments to the 
faithful and, indirectly, the corresponding right of the faithful to receive 
them. 

8. From among the specific provisions in the canon for each sacra
ment grounded in this prescription, we only ref er here to those which per
tain to Eucharist, penitence, confirmation and anointing of the sick. Thus, 
it is obvious that the right to baptism is not inherent to the faithful, but 
pertains precisely to those who are not yet among the faithful, and the 
rights which are incumbent on marriage and sacred orders are not distinct 
from the respective rights to form a family and to assume the status of 
cleric, for which reason they belong less to the conditio communionis of 

18. Cf. G. FELICIANI, Il popolo . . .  , cit., p. 40. 
19. Cf. ibid. 
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the faithful than to  their conditio libertatis, and would fall more within 
the purview of c. 219 (see commentary on said canon).20 

The faithful have the right to participate in the Eucharistic sacrifice, 
and to be admitted to holy communion, apart from the Mass as well as 
within, although a just cause would be required in order to receive it out
side the Mass (cf. cc. 912 and 918). There even exists a generic duty to at
tend the Eucharistic sacrifice and to receive communion, as can be 
deduced from c. 898. But this duty is only established juridically, through 
the channels of ordinary law, in some cases, as are the Sunday precept 
( c. 124 7) and the paschal precept ( c. 920). 21 

The right to receive holy communion cannot be identified with the 
right to attend the Eucharistic sacrifice, among other reasons because, in 
order to receive communion, certain requirements must be fulfilled which 
are not asked of the person attending Holy Mass (cf. cc. 915, 916, 919; and 
also cc. 913 and 917).22 Canon 912 explicitly states that all baptized per
sons can and should be admitted to holy communion, if they have not suf
fered some prohibition established by law. Therefore, they lack this right: 
those who do not have the capacity to understand the mystery of the Eu
charist in their faith (c. 913); "those upon whom the penalty of excommu
nication or interdict has been imposed or declared, and others who 
obstinately persist in manifest grave sin, are not to be admitted to holy 
communion" (c. 915). This latter case is one involving those who find 
themselves in an irregular marriage, with the clarifications made by John 
Paul II in Familiaris consortia 81-82. The minister of the Eucharist has 
the duty not to admit these persons to communion. 23 

Nor should one who is aware of having fallen into grave sin receive 
the Body of the Lord (nor celebrate the Mass, if a priest) without previ
ously having gone to sacramental confession, unless there is a grave rea
son otherwise and there is no opportunity to confess; in that case, the 
person is to remember the obligation to make an act of perfect contrition, 
which includes the resolve to go to confession as soon as possible (c. 916). 
This prescription distinguishes itself from the previous two, in that it does 
not entail the duty of the minister to deny communion; among other 
things, because the right to good reputation of the faithful must be safe
guarded ( c. 220). Insofar as fulfillment of the duty of contrition and of sac
ramental confession is concerned, it is appropriate to point out that this is 
required by the very nature of the Eucharist, participation in which is the 
sign of full communion with God and with the Church. 24 

20. Cf. J. HERVADA, Elementos de . . .  , cit., p. 122. 
21 .  Cf. ibid., p. 123. 
22. Cf. ibid. 
23. Cf. G.F. GHIRLANDA, "Doveri e diritti dei fedeli nella communione ecclesiale," in La 

Civilta Cattolica 136 (1985), I, pp. 31-32. 
24. Cf. ibid. 
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9. The right of the faithful to receive the sacrament of penitence, or, 
more strictly speaking, to be given the opportunity to approach individual 
confession, to have a confession heard, and to receive sacramental abso
lution if the confessor does not doubt his good disposition and if one asks 
to be absolved (cc. 980 and 986 § 1), can be explained, in the first place, if 
we consider that the Christian, while he is holy, is a sinner, and that inso
far as he is a sinner, while he can damage the fullness of ecclesiastical 
communion, "he cannot break it in such a manner so as to cease to be a 
full member of the Church, also composed of sinners. And since the faith
ful are called to sanctification ( c. 210), it does not seem that the Church 
can deny them the right to be in communion with it in all its fullness. Sec
ondly, while the Church exercises mercy, it is the mercy of God which, in
sofar as i t  takes shape and is given individualized form in the faithful 
through the vocation to sanctification inherent to baptism, is justice be
fore the Church. "25 

The conditions needed to be able to receive this sacrament are those 
to be inferred from cc. 959, 987 and 988: formal confession of sins, repen
tance, and the intention to make amends. Only if these conditions are ful
filled does the penitent have the right to absolution, while in their 
absence, the confessor would be obligated to deny it out of respect for 
God, for the Church, for the sacrament and for the person himself. In fact, 
penitence should be an end point in the transformation process of the sin
ner, and a point of departure for growth in Christian life and the perfor
mance of the obligation to lead a holy life (c. 210). But if these conditions 
are absent, the penitential act does not make sense, and it would leave the 
faithful in a state of ambiguity of conscience, before the Church, and be
fore God, making subsequent progress along the road toward sanctifica
tion more difficult. 26 

The duty to hear confession falls on all those to whom, through their 
office, the care of the souls of the faithful has been entrusted, although, as 
c. 986 § 2 points out, in urgent necessity, "every confessor is bound to hear 
the confessions of the faithful, and in danger of death every priest is so 
obliged." 

There also exists a generic duty to receive the sacrament of peni
tence, which is established through the channels of ordinary law in the 
precept of the yearly confession ( cf. c. 989). 27 

10. The right of the faithful to confirmation and to anointing of the 
sick has naturally been given in the CIC by formalizing the applicable du
ties. The right to confirmation can be inferred from c. 885 § 1, in which it 
says that the diocesan bishop "is bound to ensure that the sacrament of 

25. Cf. J. HERVADA, Elementos de . . .  , cit., p. 124. 
26. Cf. G.F. GHIRLANDA, "Doveri e diritti. . . ," cit., pp. 32-33. 
27. Cf. J. HERVADA, Elementos de . . .  , cit., p. 123. 
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confirmation is conferred upon his subjects who duly and reasonably re
quest it"; as well as from c. 890, in which parents and the pastors of souls 
are admonished to "strive to see that the faithful are well prepared to re
ceive it and that they receive it at the opportune time."28 And the right to 
anointing of the sick can be inferred in a similar manner from cc. 1003 § 2 
and 1001, in which two different duties are established: that of the priests 
entrusted with the care of souls, "who have the obligation and the right to 
administer the anointing of the sick to those of the faithful entrusted to 
their pastoral care" (c. 1003 § 2); and that of the pastors of souls and the 
family members of the sick who "are to ensure that the sick are helped by 
this sacrament in good time" (c. 1001). 

It does not seem to speak about a juridical duty to receive these sac
raments, except in the case of the requirement to be confirmed in order to 
be promoted to holy orders ( cf. c. 1050). 

11. By way of observation, we should finally state that the CIC insists 
much more on duties in regard to administering the sacraments than on 
rights in relation to receiving them. This is logical, because the Church has 
always placed a greater insistence on duties than on rights; and because, 
while those rights do exist, "few of the faithful are inclined, for example, 
to demand communion-which may unlawfully be denied them apart from 
the Mass-given the humble attitude of personal unworthiness with which 
all the faithful should approach communion. Even to a lesser extent do 
there exist members of the faithful who show a willingness to confess as a 
result of a judgment of a judicial sentence or an administrative recourse. 
The attitude of demanding, in this case, is odious to those same people 
who hold that right. "29 For this reason, the CIC, when considered in its en
tirety, has placed greater stress on the duties of those who administer the 
sacraments. 

28. Cf. P. MONETA, "Il diritto ai sacramenti dell'iniziazione cristiana," in Monitor 
Ecclesiasticus 115 (1990), p. 624. 

29. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., p. 89. 
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lus est christifidelibus , ut cultum Deo persolvant iuxta 
praescripta proprii ritus a legitimis Ecclesiae Pastoribus 
approbati ,  utque propriam vitae spiritualis formam se
quantur, doctrinae quidem Ecclesiae consentaneam. 

Christ's faithful have the right to worship God according to the provisions 
of their own rite approved by the lawful Pastors of the Church; they also 
have the right to follow their own form of spiritual life, provided it is in 
accord with Church teaching. 

SOURCES: SC 4; OE 2, 3, 5 

CROSS REFERENCES: cc. 96, 98, 111-112, 199, 1° et 3°, 204 § 1, 208-213, 
215-217, 219, 221 § 1, 223-224, 239 § 2, 240 § 1, 
246 § 4, 294, 372 § 2, 383 § 2, 476, 479 § 2, 518, 
630 §§ 1 et 3, 719 § 4, 846 § 2, 923, 991, 1015 § 2, 
1021, 1038, 1109 

COMME NTARY ------

Daniel Cenalmor 

The right to one's own rite and the right to one's own spirituality can 
be found to be connected to each other for several reasons, since both are 
grounded in the principle of individuality, 1 both can be exercised individu
ally as well as collectively, and their material object are those matters in 
which there exist at times "a certain relationship, since rites tend to sur
pass simple liturgical differentiation, in order to constitute the expression 
of forms of spirituality experienced within the ordinary structures of the 
Church. "2 In addition, it can be said that the existence of different rites is 
due, in the last analysis, to the spiritual, theological, and liturgical patri
mony of a specific group of the faithful, on the basis of which certain litur
gical and disciplinary norms have been born, unique to them including 
their own Hierarchy.3 

Therefore, it should not strike us as strange that the right to one's 
own rite and the right to one's own spirituality have appeared conjoined 
within the same canon from the first schemata in the LEF project. In any 

1. Cf. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), pp. 
125 and 129. 

2. Ibid., p. 125. 
3. Cf. P.-J. VILADRICH, "La declaraci6n de derechos y deberes de los fieles," in REDACCI6N 

Ius CANONICUM, El proyecto de Ley Fundamental de la Iglesia (Pamplona 1971), p. 143. 
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case, even though they are not separated into two paragraphs, as perhaps 
might have been preferred, it is necessary to stress at the same time that 
we should distinguish between one right and the other, given that they 
ref er to different matters, between which there exists a certain autonomy. 
It is sufficient to point out in this regard that membership in the same rite 
is perfectly compatible with expressing diverse forms of spirituality; and, 
conversely, expressing the same form of spiritual life is compatible with 
membership in diverse rites and disciplines.4 

1 .  The right to one's own rite 

a) Any ritual Church sui iuris is fundamentally understood in this 
prescription to be a rite; in other words it is any particular Church within 
the unity of the catholic Church, endowed with its own Hierarchy and dis
cipline, its own liturgical rites and its own spiritual patrimony ( cf. OE 2, 
3 and 5). This is the primary sense in which the term rite is used within 
the context of the CIC, and is the meaning intended in the majority of con
ciliar sources cited in regard to this canon. That meaning stands out more 
clearly in the parallel norm-c. 17-of the CCEO which also originated in 
the draft of the LEF. 

The great majority of Catholics today belong to the Latin rite Church. 
But, in addition, there are also some twenty-one ritual sui iuris Churches 
of the Eastern tradition in full communion with the Apostolic See (six pa
triarchal Churches, two greater archiepiscopal Churches, four metropoli
tan sui iuris Churches, and nine other sui iuris Churches), all of which 
have their own proper discipline, whose common aspects have been col
lected since 1990 in the aforementioned CCE0.5 And nothing can prevent 
others from coming into existence some day, as the fruit of this right, 
whether based on some community of the faithful, or based on some other 
Christian community using this means to unite itself with the catholic 
Church. This is the case with nearly all the ritual sui iuris Churches exist
ing today, which have originated either from particular churches that 
never lost their communion with Rome, or instead developed from 
Churches that separated in due course but then later returned to the Cath
olic unity. 

As Vatican II has taught, no Church is greater than others in dignity, 
rights or obligations by virtue of its rite, nor in regard to the preaching o 

4. Cf. ibid., p. 145; E. MOLANO, "El derecho de los laicos a seguir la propia forma de vida 
espiritual," in Ius Canonicum 24 (1986), p. 517. 

5. Cf. I. ZUZEK, "Incidenza del 'Codex Canonum Ecclesiarum Orientalium' nella storia 
moderna della Chiesa universale," in Ius in vita et in missione Ecclesiae (Vatican City 
1994), pp. 675-735. 
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the Gospels throughout the world, under the direction of the Roman Pon
tiff (OE 4). 

b) When rite is viewed in this way, it not only comes to constitute a 
defining element of a given particular Church, but also contributes to de
fine the ecclesial identity of the faithful6 who have the right to keep com
munion with the Church through their own ritual Church. 7 

From the moment itself of baptism, the faithful are ascribed to a rite, 
which according to the norm is that of their parents, even though a candi
date for baptism who has completed the fourteenth year of age may freely 
choose to be baptized in another ritual Church sui iuris, to which the can
didate will henceforth belong (c. 111). That ritual membership can no 
longer be broken afterwards, except in exceptional cases ( c. 112). This in
volves: the right of the faithful to worship God in accordance with the 
norms of their own rite (c. 214); the obligation to preserve one's own rite 
in all places, by practicing it and observing it to the extent possible as long 
as none of the conditions in c. 112 is lost (cf. OE 4); and other more spe
cific norms, such as those in cc. 846 § 2, 923, 991, 1015 § 2, 1021 and 1109, 
derived from the preceding right and obligations. 

c) But the term rite in c. 214 seems to acquire, in addition, a second 
meaning. That rite could be any liturgical family, that is, any of the liturgi
cal rites referred to by Sacrosanctum Concilium 3 and 4, even though 
they may lack their own Hierarchy or discipline. It is appropriate to in
clude among these, therefore, apart from the five great Eastern traditions 
(Alexandrine or Coptic, Constantinopolitan or Byzantine, Armenian, East
ern Syrian or Chaldean and western Syrian or Antiochian) , and from the 
variants deriving from them ( c. 28 § 2 CCEO), the distinct liturgical tradi
tions of the West (Roman, Ambrosian, Gallican, and Hispanic-Visigothic) 
and the variants existing within the Roman liturgy (in particular, in the 
Churches of Braga and Lyon, and in some religious orders).8 

In effect ,  when citing Sacrosanctum Concilium no. 4 among its 
sources, it can be said that c. 214 also recognizes, at least at a secondary 
level, the right to practice those rites, to the extent that they can be con
sidered as belonging to the faithful; and similarly, it accepts the creation 
of new rites of this type-as we will attempt to explain below-provided 
that they are approved "by legitimate Pastors of the Church. " 

d) The clause "a legitimis Ecclesiae Pastoribus adprobati" in reality 
only acquires its full sense in this latter case, since in the ritual sui iuris 
Churches, that approval is encompassed within a wider requirement: its 
communion with the Apostolic See, which should be assumed in principle. 
In fact, c. 17 of the CCEO has omitted these words when adopting the 

6. Cf. G. FELICIANI, Il popolo di Dia (Bologna 1991), p. 41. 
7. Cf. J. HERVADA, Elementos de . . .  , cit., p. 125. 
8. Cf. J. MANZANARES, commentary on c. 214, in Salamanca Com; CCC, 1203. 
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right of the faithful "ut cultum divinum persolvant secundum praescripta 
propriae Ecclesiae sui iuris, "  even though it has stated in another passage 
that the ritual Church sui iuris is "a group of Christian faithful united by a 
Hierarchy according to the norm of law which the supreme authority of 
the Church expressly or tacitly recognizes as sui iuris" ( c. 27 CCEO). 

But some authors have criticized the expression "a legitimis Eccle
siae Pastoribus adprobati" in all cases, that is, even when it is only be
lieved to refer to liturgical rites without its own Hierarchy or discipline. 
And this is so either because it is believed to imply that the right to one's 
rite originates at the time of its approval by the Hierarchy, and that it de
rives from the hierarchical bond to a particular Church and not to bap
tism;9 or because the said clause seems to exclude a priori the possibility 
of the creation of new rites, which, before they can be officially approved, 
must necessarily undergo a suitable period of experimentation.10 

This notwithstanding, we do not believe that the tone of the canon 
on which we have been commenting is entirely misguided. The right to 
one's own rite is not a product of that rite, nor does it originate in its ap
proval by the Hierarchy, nor does it derive from the hierarchical bond with 
the faithful to their particular Church, but it is actually based on bap
tism. 1 1  However the Hierarchy should ensure that the various rites, which 
have a close relationship with faith-"lex orandi, lex credendi"-are truly 
in harmony with it. There can be no doubt that the exercise of this right 
would cease to be legitimate if it comes to damage ecclesial communion 
(see commentary on c. 209: no. 1). 

e) Approbation of a rite by legitimate Pastors may be understood as 
a requirement for the correct and full exercise of that right; it would lose 
its legitimate nature, on behalf of communion, if, on the contrary, their dis
approval were clearly evident. But there is no reason why that disapproval 
always has to be explicit, since the CIC does not say anything in this 
regard. In fact, when applying the traditional rule of interpretation, 
favorabilia amplianda, odiosa restringenda, to this case and the current 
c. 18, it can be stated that it would be necessary to mention a condition of 
this type if, in fact, an attempt was made to impose it. 

A natural thing would be that the approbation of a rite many times is 
simply tacit, and even more to the point, as long as it is established and 
does not overly depend on information that is juridically capable of being 
recorded, to be used to request approval in a more formal way. On the 
other hand, the fact alluded to above regarding recognition of the Eastern 
ritual Churches sui iuris granted through the supreme authority of the 

9. Cf. P.-J. VILADRICH, "La declaraci6n de derechos . . .  ," cit., p. 144. 
10. Cf. ibid.; G. FELICIANI, fl popolo . . .  , cit, p. 42. 
11 .  Cf. P.-J. VILADRICH, "La declaraci6n de derechos . . .  ," cit., p .  144. 
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Church explicitly, as well as tacitly, seems indirectly to support this expla
nation. 

The tone of c. 214 should not, therefore, impede the emergence of 
new rites, nor of the various adaptations of a particular rite by specific 
communities. This possibility was already provided for by the Council in 
regard to the Roman rite, when it established that, when revising the litur
gical books, except for the substantial unity of the Roman rite, "legitimate 
variations and adaptations by diverse groups, regions, peoples, in particu
lar, in the missions" would be accepted (CS 38), and can, in fact, already 
be included among the consequences of this right, notwithstanding the 
fact that the text of the canon is not completely explicit in this regard. 12 

f) The right to one's own rite is a subjective right that-as we indi
cated at the beginning of this commentary-can be exercised on an indi
vidual, as well as a collective, level; and it can be applied analogously to 
particular churches and to other moral persons.13 

In addition to demanding immunity from coercion, this right de
mands that, to the extent possible, the faithful can celebrate acts of wor
ship in the form and manner intrinsic to the ecclesial cultures and 
traditions in which they have been formed, which are those that as a rule 
afford them greater spiritual usefulness. 14 For this reason, this right also 
requires, as an informing principle, the creation of structures of different 
rites where there may be a sufficient number of persons belonging to that 
rite and where it advances the good of the faithful (OE 4). This obligation 
has been formalized in the CIC through c. 383 § 2, in which the duty to 
provide for their spiritual needs has been imposed on the bishops who 
have members of the faithful of the Eastern rite in their dioceses, "by 
means of priests or parishes of the same rite, or by an episcopal Vicar." 
Analogous provisions can be found as well in c. 193 of the CCEO, which 
stresses the "serious obligation" of the bishop to strive to ensure that the 
faithful entrusted to his care, if they are members of a different rite, con
tinue to honor it and, to the extent possible, observe it.15 

The obligation to follow one's own right, in any case, should not be 
assumed to be an obstacle to receiving the assistance of spiritual riches to 
which the faithful are entitled (c. 213). From this perspective, the CIC has 
explicitly indicated that the faithful shall always be free to participate in 
the Eucharistic sacrifice and to receive sacred communion in any Catholic 
rite ( c. 923), and to confess with the lawfully approved confessor of their 

12. Cf. G. FELICIANI, Il popolo . . .  , cit, p. 42. 
13. Cf. E. CORECCO, "Il catalogo dei doveri-diritti del fedele nel CIC," in I diritti 

fondamentali della persona umana e la liberta religiosa. Atti del V Colloquia Giuridico 
(8-10.III. 1984) (Rome 1985), p. 115. 
14. Cf. P.A. BONNET, "De omnium christifidelium obligationibus et iuribus," in P.A. BONNET

G. GHIRLANDA, De christifidelibus (Rome 1983), p. 39. 
15. Cf. J. HERVADA, Elementos de . . .  , cit., p. 125; G. FELICIANI, Il popolo . . .  , cit, pp. 42-43. 
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choice, even though the faithful may be a member of another rite (c. 991). 
And what gives justification to the right to one's own rite and to the obliga
tion to observe it , its ultimate reason for being, is the greater spiritual 
good of the faithful ,  which is likewise the end sought by the right to be dis
cussed below. 

2. The right to one's own spirituality 

a) The right to a spirituality of one's own becomes obvious, given the 
duty all the faithful to lead a holy life, according to their condition (c. 210). 
Its deepest roots lie in the universal vocation to sanctity, to which all the 
faithful are called through baptism; and it is based very closely in the prin
ciple of personal choice, which, insofar as sanctity is concerned, trans
lates into a pluralism of forms in which the latter can be attained through 
the founding will of Christ, made explicit over the course of centuries, and 
in the variety of graces through which the Holy Spirit acts to lead souls 
along diverse paths. 16 

In fact, given that all the faithful have been called to the same sanc
tity, "all who act under God's spirit , "  "according to their own gifts and 
duties, " and attaining this sanctity "in the conditions, duties and circum
stances of their life and through all these" (LG 41)-which ultimately as
sumes a diversity of forms of spiritual life-"it is evident that all the 
faithful have a right , whatever and however much this means, to follow 
that call to sanctity within their own spirituality, according to the variety 
of gifts or charismas that the Spirit distributes among the members of the 
people of God."17 As a result, there exists, in the Church, a multiplicity of 
forms of spirituality-of spiritual life-and the freedom to adopt any of 
these properly belongs to the faithful because of divine law. 18 

b) The right to a spirituality of one's own can be considered an appli
cation of the right to freedom in religious matters within the same Church. 
In fact, the next two sources on which the writers of the draft of the LEF 
based this prescription were Gaudiam et spes 2 and Dignitatis Humanae 
2, 19 both of which speak of respect for human dignity and freedom in reli
gious matters. 20 

16. Cf. ibid., p. 129; F.X. DE AYALA, "O direito a uma espiritualidade pr6pria," in Liber 
Amicorum Monseigneur Onclin (Gembloux 1976), p. 101. 

17. A. DEL PORTILLO, Fieles y laicos en la Iglesia. Bases de sus respectivos estatutos 
juridicos (Pamplona 1991), p. 115. 

18. Cf. J. HERVADA, Elementos de . . .  , cit., p. 129; E. MOLANO, "El derecho de los laicos . . .  , "  
cit., p. 520. 
19. Cf. D. CENALMOR, La Ley Fundamental de la Iglesia. Historia y analisis de un 

proyecto legislativo (Pamplona 1991), p. 426. 
20. Cf. F.X. DE AYALA, "O direito a uma espiritualidade . . .  ," cit., p. 102. 

Cf. G. FELICIANI, fl popolo . . .  , cit, p. 43. 
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The second of those sources explains that the right to religious free
dom "means that all men are to be immune from coercion on the part of 
individuals or of social groups and of any human power, in such wise that 
no one is to be forced to act in a manner contrary to his own beliefs, 
whether privately or publicly, whether alone or in association with others, 
within due limits" (DH 2). This text seems significant to us, since the de
scription it offers can derivatively be applied to the right to a spirituality 
of one's own, to which it lends valuable support, as we shall see later on. 

c) Although the task of expressing what should be understood by the 
form of spiritual life , in all its depth, more properly belongs to theolo
gians, it is also of interest to canonists to learn about its undefined charac
teristic content in order to contribute, in this way, to the effective 
attainment of spirituality by each of the faithful, within the ecclesial 
framework. 

Spiritual life, in following certain Vatican II texts, can be defined
according to Feliciani-as that relationship of the faithful "hidden with 
Christ in God," that is nourished by prayer, by the Word, and by participat
ing in the liturgy, and which is the source and impulse of love towards oth
ers and towards the building up of the Church (cf. PC 6;  AA 4). This 
involves, therefore, the absolutely personal and intimate sphere in the life 
of the faithful, in which the freedom of the children of God is to be ex
plained in all its fullness. 21 

But if spiritual life is reduced to its purely internal aspects, neither 
would it be understood for what it actually is, nor would it naturally ac
quire the meaning that the CIC has intended for this canon. Spiritual life is 
that sphere which involves the totality of the human being, in its individu
ality and the unique social dimension that belongs to him or her. There is 
something that, in addition to involving a person's interior relationship 
with God, carries with it an external manner of behaving, a unique way of 
cultivating virtues and of making use of the means of sanctification of the 
Church, an ecclesial exercise of personal charismas and a particular apos
tolic way of acting within the framework of the Church and of human soci
ety, 22 all of which is protected by this right to follow "their own form of 
spiritual life, provided it is in accord with Church teaching." 

d) Just as with the right to freedom, the right to a spirituality of one's 
own demands, above all, immunity from coercion, such that, within any 
framework of ecclesial society, acts of improper interference are to be 
considered unlawful and anti-juridical when choosing or exercising a spe
cific form of spirituality. No Christian should attempt to impose upon oth
ers a specific form of spiritual life, much less to raise obstacles or exercise 
moral pressure that hinders, makes difficult, or fails to respect the spiritu-

21.  CF. G. FRLICIANI, IL POPOLO . . .  , CIT, P.  43. 
22. Cf. F.X. DE AYALA, "O direito a uma espiritualidade ... ," cit., pp. 104-105. 
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ality of another in any way. Taking into account the importance of rela
tionships of authority and obedience, this respect ought to be even greater 
on the part of sacred ministers, who would commit a clear act of abuse of 
power if they attempted to influence the legitimate spirituality freely cho
sen by another by imposing their authority, since this subject, when con
sidered directly, falls beyond the scope of human authority by its own 
nature (cf. DH 2 a), except insofar as it pertains to the judgment that it is 
in agreement with Church doctrine, which falls under the responsibility of 
the Hierarchy. 23 

But, in addition to demanding immunity from coercion, the right 
which is now the subject of our discussion also finds concrete expression 
in the practical need of the Christian faithful to avail themselves of the 
means of sanctification that exceed the personal sphere, in a manner as 
tailored as possible to their spiritual requirements, but naturally not with 
the intention that they can ask the impossible of the sacred ministers, who 
may not always be able to grant those petitions that are asked of them, 
and, above all, who must observe the pastoral priorities established by the 
Church. 24 The applications of this principle are many. In the first place, the 
sacred Pastors should not take advantage of their ministerial powers to 
determine the forms or means of spirituality, whether directly or indi
rectly, through acts or omissions. The ease of access to the sacraments 
and governance over other acts of worship should be provided for by first 
heeding circumstances (schedules, trips, etc.) and the spiritual well-being 
of the faithful, more than by virtue of the personal interests of the minis
ters. Preaching the divine word should be done in observance of real situ
ations and the spiritual needs of those receiving it.25 In this sense, there is 
clearly an organic connection between the right to receive the assistance 
of spiritual riches from the Pastors ( c. 213) and the right to a spirituality of 
one's own, especially insofar as lay people are concerned. 26 

e) Freedom of association and of meeting (c. 215) is another pre
scription linked with this right, since it is evident that Christians many 
times will follow the path of their own sanctity better by joining with oth
ers for the purpose of rendering mutual assistance. In all other respects, 
even though the legislator many not have explicitly mentioned that mem
bers of the faithful can exercise the right to a spirituality of their own, at 
an individual, as well as a collective, level, it is obvious, from any perspec
tive, that both forms in which this right is exercised are appropriate 
( cf. DH 2 a )-without the juridical status under which the group is created 
becoming the determining factor-provided that the requirements estab-

23. Cf. ibid., pp. 108-109. 
24. Cf. J.H. PROVOST, commentary on c. 214, in The Code of Canon Law. A text and 

commentary (New York 1985), p. 149. 
25. Cf. F.X. DE AYALA, "O direito a uma espiritualidade . . .  ," cit., p. 1 10; A. DEL PORTILLO, 

Fieles y laicos . . .  , cit., pp. 115-116. 
26. Cf. E. MOLANO, "El derecho de los laicos . . .  ," cit., p. 52 1. 
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lished by law are fulfilled, as the history of the Church shows, in which 
adoption of a specific mode of spiritual life on the part of the faithful has 
frequently coincided with membership in a given association, ecclesial 
movement, institute of sacred life, or any other group characterized by a 
spirituality inherently its own. 27 

The right to one's own form of spiritual life is also related to the right 
to the personal apostolate, since all solidly grounded spirituality involves 
in and of itself an apostolic way of acting inherent to it (cf. AA 4 and 16). 
In reality, it cannot be said that there exists a free exercise of the right to a 
spirituality of one's own if the rights and duties pertaining to the personal 
apostolate are not respected in their diverse forms (cc. 211 ,  215, 216, 225, 
etc.). This right would be injured, without a doubt, if under any hypotheti
cal authority the faithful are required to participate in apostolic activities 
that would distort their own spirituality in any way. 28 

Based on the right to a spirituality of one's own, when considered in 
the breadth we have been discussing, the exercise of legitimate and true 
charisms of the faithful can be deduced, since charisms are graces of the 
Holy Spirit which give shape to the spiritual life of Christians and their re
sulting apostolate, and their exercise serves to promote the spiritual 
growth of the faithful and of the Church. However, some authors have 
overlooked an explicit mention of them29 in the CIC, and even the recogni
tion of what could be called "the right to the comprehensive exercise of 
personal charisms," distinguishable from the right to a spirituality of one's 
own.30 

Finally, the right we have been discussing could likewise be con
nected to the right to the free choice of one's state (c. 219), to the right to 
freedom in temporal affairs ( c. 227), and to the right and duty to receive a 
suitable Christian formation (c. 2 17) ,  which includes the right to an in
depth knowledge of the sacred sciences taught at ecclesiastical universi
ties ( c. 229). These last two rights, in fact, are also needed for the develop
ment of one's own form of spiritual life and of an apostolic style of one's 
own.31 

f) The diverse norms of the CIC pertaining to the freedom which the 
faithful enjoy, in order to gain access to the means of sanctification of
fered to them by the Church, can be considered to be inspired by this 
right. In this sense, cf. , for examples cc. 912, 918 and 923, in regard to the 

27. Cf. F.X. DE AYALA, "0 direito a uma espiritualidade . . .  ," cit., p. 1 12; E. MOLANO, "El 
derecho de los laicos . . .  ," cit., p. 522; J. H. PROVOST, commentary on c. 214, in The Code . . .  , cit., 
p. 149; G. FELICIANI, Il popolo . . .  , cit, p. 44. 
28. Cf. F.X. DE AYALA, "O direito a uma espiritualidade ... ," cit., pp. 111-112. 
29. Cf. G. FELICIANI, Il popolo . . .  , cit, p. 44. 
30. Cf. P.-J. VILADRICH, "La declaraci6n de derechos . . .  ," cit., p. 145. 
31. Cf. E. MOLANO, "El derecho de los laicos ... , "  cit., pp. 518 and 521. 
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Eucharist, and cc. 239 § 2 ,  240 § 1,  246 § 4, 630, 991, etc., in regard to the 
sacrament of penance and spiritual guidance in general. 32 

Some of these latter norms cited, moreover, indirectly highlight how, 
even though we may certainly speak about a priestly, religious and lay 
spirituality, many more specific forms of spirituality than canon law can 
envision, in turn, fall within the scope of each of these three generic types 
of spiritual life. Thus, spiritual life should not be pigeonholed into rigid 
categories. Neither should an attempt be made, within a given scope, to 
monopolize a specific spirituality, under the pretext of perhaps experienc
ing communion with the Church better, since freedom and initiative in 
spiritual life, and, in general, the wide respect for the action of the Holy 
Spirit on souls, harmonize perfectly with the unity of the Church, while, at 
the same time, they constitute a wonderful manifestation of the sense of 
being Catholic (cf. UR 4). 

g) The right to a spiritual life of one's own is dependent upon the fact 
that the latter "is in accord with Church doctrine," as c. 214 expressly indi
cates. This reference, at first glance, may seem to be superfluous, since it 
clearly emanates from the general obligation to preserve communion with 
the Church at all times (c. 209 § 1); but, in reality, it is aimed at excluding, 
in an implicit way, the existence of any other limitation. 33 

The ensuing judgment of evangelic agreement about the forms of 
spirituality that the faithful wish to live, whether on an individual basis or 
collectively, fall under the responsibility of the Hierarchy, with the obliga
tion that this judgment assume the form of a juridically protected interest 
of the faithful, which would be encompassed within the right of petition 
(c. 212 § 2), and that it entails, at the very least, the right to be heard.34 

In any case, "it would always be appropriate to perceive a certain 
favor libertatis in regard to all judgments of the ecclesiastical authority 
which must apply norms restricting the free exercise of rights or which 
prescribe penal sanctions, since such norms should be interpreted strictly 
(c. 18)."35 

h) The right to a spirituality of one's own serves as an informing prin
ciple in pastoral action, which should be performed so as to respect, pro
tect and encourage the particular form of spiritual life of each member of 
the faithful. 36 This presupposes, in terms of the ecclesiastical organiza
tion, not only the need to respect the system of norms in the Code in
tended to safeguard this right, but also to put into play all the possible 

32. Cf. ibid., p. 527. 
33. Cf. G. FELICIANI, fl popolo . . .  , cit, p. 43. 
34. Cf. J. HERVADA, Elementos de . . .  , cit., p. 129. 
35. E. MOLANO, "El derecho de los laicos . . .  ," cit., p. 523. 
36. Cf. J. HERVADA, Elementos de . . .  , cit., p. 129. 
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forms of common and specialized pastoral action suggested by the Coun
cil and later recognized in the CIC. 

To cite just a few examples, think of the new norms that facilitate the 
care given to specific groups of faithful through churches with rectors or 
chaplains, or in the canons which provide for the creation of personal 
prelatures or other jurisdictional structures, in order to carry out specific 
pastoral works. To take advantage of these new pastoral resources, by al
lowing the spiritual needs of the faithful to be better served, would re
dound to the greater benefit of the latter, as well as of the particular 
churches and of the universal Church. 37 

37. Cf. E. MOLANO, "El derecho de los laicos . . .  ," cit., pp. 527-530. 
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215 

Tit. I. The Obligations and Rights of all Christ's Faithful c. 215 

Integrurn est christifidelibus, ut libere condant atque 
rnoderentur consociationes ad fines caritatis vel pietatis, 
ant ad vocationern christianarn in rnundo fovendarn, 
utque conventus habeant ad eosdern fines in cornrnuni 
persequendos. 

Christ's faithful may freely establish and direct associations which serve 
charitable or pious purposes or which foster the Christian vocation in the 
world, and they may hold meetings to pursue these purposes by common 
effort. 

SOURCES: c. 685; Prns PP. XI, Enc. Quadragesimo Anno, 15 maii 1931 
(AAS 23 [1931] 177-178); IOANNES PP. XXIII, Enc. Pacem in 
terris, 11 apr. 1963 (AAS 55 [1963] 263); AA 18-21; PO 8; 
GS 68 

CROSS REFERENCES: cc. 95, 96, 98, 114-123, 199, 1° et 3°, 204 § 1, 208-
214, 216, 219 , 221 § 1, 222-224, 227, 278, 298-
329, 394, 529 § 2, 573 § 2, 577-598, 602, 604 § 2, 
606-607, 708-710, 725, 731-746, 1374 

COMMENTARY ------

Daniel Cenalmor 

A meeting (conventus) is any gathering of two or more persons in 
the same place for a given reason, but does not result in a juridical bond 
being generated among those in attendance. An association (consociatio) 
is a stable union of at least three (c. 115 § 2) in order to pursue specific 
ends conducive to the common good of its members or of other persons, 
which could not be attained as effectively by individuals acting on their 
own. 

The right to association and the right to hold meetings are human 
rights of freedom recognized today by a large number of governments. 
However, by including them in the list of obligations and rights of the 
faithful, the legislator has sanctioned them, not merely in a generic sense, 
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but rather, with express and specific reference to the purposes of an 
ecclesial nature, from which perspective they are true rights of the bap
tized.1 

1 .  The right of association 

a) The existence of a natural right of association which is founded 
on the social nature inherent to human beings, and which does not derive 
from a concession granted by a civil authority, is a truth constantly de
f ended by the Magisterium of the Church2 and by canonical doctrine.3 

However, in terms of the ecclesiastical community, recognition of the 
right of association of the baptized has been the fruit of a relatively recent 
and gradual development, in which Vatican Council II has played a deci
sive role, and which has culminated in the complete formalization of this 
right of the faithful, beginning with the promulgation of the current CIC. 

The relative lateness of this process can be explained. Even though 
the phenomenon of association may have played a significant role in the 
history of the ecclesiastical community since time immemorial,4 and some 
authors have declared themselves in favor of the right of association of 
the faithful well before the Council, 5 in reality, "neither could this right be 
understood in its fullest sense in terms of the conception of the Church 
prevailing in the first half of this century, nor could it be denied or failed 
to be recognized since the Council, once the idea of the Church as the peo
ple of God had been accepted. "6 

b) The principle of sociality in the Church, essential in order to un
derstand the right of association, is placed by theologians and canonists 
(particularly since the fifteenth century) within a framework of the rela-

1. Cf. G. FELIClANI, ll popolo di Dio (Bologna 1991), p. 32. 
2. Cf. RN 40-47; QA 9-11; Prus XII, Enc. Sertum laetitiae, November 1, 1939, in AAS 31 

(1939), pp. 635-644; JOHN XXIII, Enc. Pacem in terris, April 11 ,  1963, in AAS 55 (1963), p. 
262. 

3. Cf. A. DfAz Y DIAZ, Derecho fundamental de asociaci6n en la Iglesia (Pamplona 1972), 
pp. 11-15; L. MARTINEZ SISTACH, "El derecho fundamental de la persona humana y del fiel a 
asociarse," in Asociaciones can6nicas de fieles (Salamanca 1987), pp. 67ff. 

4. Cf. W. ONCLIN, "Principia generalia de fidelium associationibus," in Apollinaris 36 
(1963), pp. 68-76; J.R. AMOS, "A legal history of associations of the christian faithful," in 
Studia Canonica 21  (1987), pp. 273-280; A. GARCIA Y GARCIA, "Significaci6n del elemento 
asociativo en la historia del Derecho de la Iglesia," in Das konsoziative Element in der 
Kirche. Akten des VI. internationalen Kongresses fiir kanonisches Recht (Miinchen, 14-
September 19, 1989) (St. Ottilien 1989), pp. 25-47, L. MARTINEZ SISTACH, Las asociaciones de 
fieles (Barcelona 1994), pp. 14-15. 

5. Cf. C. LOMBARDI, Juris canonici privati institutiones (Rome 1901), pp. 483ff; L. DE 
LUCA, "I diritti fondamentali dell'uomo nell'ordinamento canonico," in Acta Congressus 
internationalis iuris canonici (Roma, 25-September 30, 1950) (Rome 1953), p. 100. 

6. A. DEL PORTILLO, Fieles y laicos en la Iglesia. Bases de sus respectivos estatutos 
juridicos (Pamplona 1991), pp. 121-122. 
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tionship between the Hierarchy and the faithful. "It is said, the Church is a 
society because the Hierarchy has the power of jurisdiction and of orders 
in regard to other members of faithful, while the latter are considered 
mere passive subjects of both powers."7 Given that the sociality of the ec
clesiastical community has been conceptualized in this way, it should not 
strike us as strange that associations of the faithful, and in particular, of 
lay people ,  should be seen as a phenomenon of organization of ecclesial 
structures that received their existence from the Hierarchy, the gover
nance of which fell solely under the latter's responsibility. This mentality 
was also the result of the belief that the mission of the Church identified 
itself with the mission of the Hierarchy. From that perspective, active par
ticipation of lay people in the life of the Church would be understood as 
assistance rendered to the clergy and as an extension of the latter's mis
sion, and there would also exist strong dependence in fact and in law, in
cluding in internal governance, of the majority of associations in regard to 
ecclesiastical authority. 8 

Such a conceptualization explains why the right of association of the 
faithful did not attain the level of explicit recognition in the CIC/1917, 
even though an implicit recognition was indeed mentioned;9 and why the 
constitutive act of an association in the norms of the CIC/1917 was not the 
result of an agreement between individuals, but rather required the inter
vention of the Hierarchy, for purposes of establishing or approving the as
sociation before the latter could come to exist in Ecclesia. 10 

c) The first explicit affirmation made by the authority of the Church 
regarding the native right of the faithful to establish associations for a su
pernatural purpose can be found in the Decree Corrienten, given by the 
SCCouncil on November 13, 1920.11 It was Vatican II which, when offering 
the suitable ecclesiological premises for the correct understanding of the 
right of association, so as to assert it with sufficient clarity, made it possi
ble that the CIC could give it full recognition, consistent with its authentic 
nature. 

In fact, the notion of the people of God developed in conciliar docu
ments "imply that the principle of sociality in the Church resides in the 
union of all the faithful, with a view towards the sole and common pur
pose of the Church, for which all are responsible, according to the unique 
mission of each one." 12 The mission of the people of God is not exclusively 
that of the Hierarchy. The Hierarchy can and should oversee, encourage 

7. Ibid., p. 122. 
8. Cf. ibid. 
9. Cf. Schema decreti de apostolatu laicorum (April 27, 1964) (Typis polyglottis 

Vaticanis 1964), p. 46. 
10. Cf. CJC/1917, c. 686 § l; L. NAVARRO, Diritto di associazione e associazioni di fedeli 

(Milan 1991), pp. 10-11. 
11. Cf. AAS 13 (1921), p. 139. 
12. A. DEL PORTILLO, Fieles y laicos . . .  , cit., p. 123. 
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and direct all who are baptized, but it should not deny them this mission, 
nor should it make it difficult for them to fulfill effectively the mission be
longing to each of them. And, since the fulfillment of that mission is not 
possible in an exclusively individual way-given that there are many activ
ities which , while not inherent to the Hierarchy, are encompassed within 
the spheres of competence of any member of the Church, and require the 
involvement of others-it can be inf erred that the right of association is a 
true ius nativum of the faithful, a right responding to their demands, both 
human and Christian. 13 

Vatican Council II itself even explicitly recognized that the laity have 
the right to establish and to govern associations and to join them, pro
vided that due submission to ecclesiastical authority is always observed 
(AA 19 d). In reference to secular priests, it pointed out that "associations 
of priests are also to be highly esteemed and diligently promoted, when, 
by means of rules recognized by the competent authority, they foster 
priestly holiness in the exercise of the ministry through a suitable and 
properly approved rule of life and through fraternal help, and so aim at 
serving the whole order of priests" (PO 8). 

Although it cannot necessarily be inferred from the text we have just 
cited that the right of association also belongs to priests, the will of the 
Council was to recognize such a right for them also, as can be deduced 
from the response to modus 129 presented to chapter II of the Decree 
Presbyterorum Ordinis , approved by the general Congregation on 
December 2, 1965: "Priests cannot be denied what the Council, taking the 
dignity of human nature into consideration, declared as belonging to the 
laity, since it is a response to natural right."14 In this way, it is understand
able that the CIC, in c. 215 , has finally been able to attribute this right for
mally to all the faithful without undue difficulties. 

d) There would have been notable differences between the first sche
mata of c. 215 and its final text due, above all, to the progressive elimina
tion of various clauses by means of which attempts were initially made to 
qualify this norm. 15 For this reason, the text of the code currently in effect 
presents a more restrained formulation , more in keeping with the nature 
of the right of association of the faithful, in which only the characteristic 
principles and content of that right are adopted. 

Despite the fact that the tone of c. 215 does not state with clarity that 
the freedom of association in the Church is a true right, since it uses inte
grum est and not ius est, the later being a more precise formula, the ex
pression used should be understood in light of the magisterium of the 

13. Cf. ibid., pp. 123-124. 
14. Cf. Acta Synodalia Sacrosancti Concilii Oecumenici Vaticani II, Typis polyglottis 

Vaticanis 1970-1980, IV NII, p .  168. 
15. Cf. R. RODRIGUEZ-OCANA, Las asociaciones de clerigos en la Iglesia (Pamplona 1989), 

pp. 1 70-186. 
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Council and of the development of the canon, where it is evident that we 
find ourselves, without a doubt, in the face of an authentic right.16 In fact, 
Vatican II was always understood in this way. The same thing is true in re
gard to the redactors of this prescription, who , when explaining c. 17 of 
the Textus prior of the LEF-one of the first precedents of the current 
c. 215, where the words integrum est were also used, and where Apostoli
c am actuosi tatem 19 and Presby terorum Ordinis 8 were cited as 
sources-expressly insisted that, by means of this, the ius associationis 
was recognized for all the faithful.17 

Canon 215, therefore, proclaimed an authentic right, a right which, in 
an analogous manner to what occurred with the human right of associa
tion, 18 as can be inferred from Apostolicam actuositatem 18, 19 does not 
derive from a concession granted by ecclesiastical authority, but rather is 
immediately grounded in the social nature of people and of the commu
nity of the children of God, and, most distantly, in the insufficiency of indi
vidual efforts to attain the ends inherent to the baptized. For this reason, it 
can be considered a innate20 or fundamental21 right of all the members of 
the people of God, inherent to-as Hervada suggests-the communio ji
delium. 22 

e) The right of association of the baptized can be distinguished from 
the human right of association by the specifically ecclesial character of 
the ends already discussed. Such character is what explains, in the final 
analysis, the jurisdiction of the canonical system over the associations 
pertaining to them. 

According to c. 215, the faithful can associate freely "for purposes of 
charity or piety, or in order to promote the Christian vocation in the 
world." This language ,  which was reached after a good number of 
changes, traces its most specific development to c. 298 § 1, which speaks 
about fostering a more perfect life, promoting Christian doctrine, or per
forming other activities of the apostolate as initiatives for evangelization, 
undertaking works of piety or of charity, and infusing the temporal order23 

with the Christian spirit, this latter aim being one which, because of its na
ture, would logically be more appropriate for associations composed of 

16. Cf. ibid., pp. 193-196; L. NAVARRO , Diritto di associazione . . .  , cit., pp. 3-5. 
17. Cf. CODE COMMISSION, "Relatio super priore schemate LEF," p. 83, in Legge e Vangelo. 

Discussione su una legge fondamentale per la Chiesa (Brescia 1972), p. 581. 
18. Cf. RN 40-47; JOHN XXIII, Enc. Pacem in terris ... , cit., p. 262. 
19. Cf. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), 

p. 130. 
20. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., pp. 121-128. 
21 .  Cf. P.-J. VILADRICH, "La declaraci6n de derechos y deberes de los fieles," in REDACCI6N 

Ius CANONICUM, El proyecto de la Ley Fundamental de la Iglesia (Pamplona 1971), p. 146; J. 
HERVADA, Elementos de . . .  , cit., p. 130; H.J.F. REINHARDT, commentary on cc. 209-223, in 
Milnsterischer Kommentar zum Codex Juris Canonici (Essen 1987), p. 215/1. 

22. Cf. J. HERVADA, Elementos de . . .  , cit., p. 131. 
23. Cf. H.J.F. REINHARDT, commentary on cc. 209-223 ... , cit., p. 215/2. 

99 



c. 215 Bk. II. Pt. I .  Christ's Faithful CENALMOR 

lay people. In summary, what is involved are those ends which fall within 
the scope of the ecclesial mission of the faithful , insofar as they are 
Christ's faithful, within the sphere of their legitimate autonomy. 24 

From among all the phenomena of associations, those stand out 
whose purpose is to live a life based on celibacy, giving of oneself fully 
and in a communal spirit. These types of entities, because of their special 
relationship with the life and holiness of the Church, have a particular 
governance , different from associations of the faithful in a strict sense 
( cc. 298-329). The CIC is concerned specifically with them in part III of 
book II.25 

f) The right of association of the faithful entails, in the first place , the 
right to "libere condere et moderare consociationes ad fines caritatis vel 
pietatis, aut ad vocationem christianam in mundo fovendam," as the text 
of c. 215 points out (cf. AA 19). Associations founded by virtue of this right 
of freedom are truly the fruit of the initiatives of the faithful, who have, in 
this regard, the power to establish them. Thus, in addition to the case of 
public associations, whose purpose requires a mandate or canonical mis
sion, since they involve-in some cases-participation in the office proper 
to the Hierarchy (c. 301 § 1), it is the will of its members to come together, 
by mutual agreement (c. 299 § 1), from whose will the bonds of associa
tion uniting them are born, established, and remain, so as to attain certain 
ecclesial ends. In this way, even though the Hierarchy could perform a se
ries of acts (praise, approval, establishing associations in the form of legal 
entities, etc.), these acts neither establish nor create these associations in
herent to private autonomy. The faithful are the ones who do so, as a re
sult of the communion of their wills, as fruit of the pactum unionis , 
through an authentic juridical transaction , by means of which they may 
act , with immunity from all external coercion. 26 

Similarly, if the faithful have the right to found associations freely in 
Ecclesia, it is to be understood that they have, at the same time, the right 
and the power to govern them, since all human communities demand the 
authority to direct and coordinate the actions of their members 
( cf. CCC, 1898). This power, similar to that which exists in other freely 
created minor societies, is actually included in the creation of the associa
tion, for which reason it will also originate, at least in an indirect fashion, 
from the will of its members. Known as the dominative power until the 
discipline now in force-which has since abandoned that term , perhaps 
so as not to touch on delicate doctrinal issues-this type of power is 

24. Cf. J. HERVADA, Pensamientos de un canonista en la hara presente (Pamplona 1989), 
p. 174. 
25. Cf. J. HERVADA, Elementos de . . .  , cit. , pp. 130-131. 
26. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., pp. 129-130; R. RODRIGUEZ-OCANA, Las 

asociaciones de . . .  , cit . ,  p .  201 ;  J. HERVADA, Elementos de . . .  , cit. , pp. 130-131 ;  idem, 
Pensamientos de . . . , cit., p. 174. 
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essentially different from the power of  governance of  ecclesiastical au
thority. It is transmitted to the organs of governance of the association 
through the act of establishment and its statutes, affecting those aspects 
of the private life of the members of the association that fall within the 
scope of the purposes of the association and in which the faithful thus 
enjoy a just and legitimate autonomy. In this way, except for those cases in 
which divine law demands intervention of the power of the Hierarchy, au
thority over the association falls upon the association itself. The faithful 
themselves comprising the association are the ones who, as indicated in 
the CIC, may freely make changes, directing its activities, improving it , or 
modifying its statutes, etc.27. 

g) One of the aspects included by the Code concerning the right of 
association of the faithful (cf. AA 19 d), to which c. 215 does not , however, 
make any explicit reference, is the ius nomen dandi, which the faithful 
possesses in order to join associations already established, whether pub
lic or private.28 Just as the right to establish and govern associations, the 
right of enrollment demands, at least , immunity from coercion. But this 
does not mean that every member of the faithful can join that specific as
sociation when he or she so desires, given that this right must be in 
harmony with the legitimate right of admission, which belongs to associa
tions, as set forth in their statutes. 29 

The lack of explicit reference to the right of enrollment in the formu
lation of the Code is understandable in all other respects, since this right 
seems obvious once the right to establish associations has been recog
nized. 30 Perhaps the redactors of the canon believed it appropriate to omit 
this for reasons of legislative brevity, but, nevertheless, kept in mind that 
they performed a good part of their task within the framework of the draft 
of the LEF, whose norms adopted only the most essential aspects of the 
canonical prescriptions, without taking up a detailed development that 
would more properly be the responsibility of the CJC.31 

h) Those ends which are inherently and specifically secular consti
tute an intrinsic limit on the right of association of the faithful, which, 
when they are not spiritual , are rather the fruit of the human right to as
sociate and, as such, are governed by civil law. 32 Also involved are those 
ends that, by presupposing a participation in the mission of the Hierarchy 
itself, are reserved natura sua to ecclesiastical authority, as is the case of 
promoting public worship or the transmission of Christian doctrine in the 

27. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., pp. 130-131; J. HERVADA, Elementos de . . .  , 
cit., pp. 130-131; L. NAVARRO, Diritto di associazione . . .  , cit., pp. 19-20. 
28. Cf. P.A. BONNET, "De christifidelium consociationum lineamentorum, iuxta Schema 'De 

Populo Dei' Codicis recogniti anni 1979, adumbratione," in Periodica 71 (1982), p. 589. 
29. Cf. L. NAVARRO, Diritto di associazione . . .  , cit., pp. 20-21 .  
30. Cf. R. RODRIGUEZ-OCANA, Las asociaciones de . . .  , cit., p. 203. 
31. Cf. ibid.; L. NAVARRO, Diritto di associazione ... , cit., pp. 20-21 .  
32. Cf. Comm 17 (1985), p. 209. 
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name of the Church (c. 301 § 1). The clause "fines ... quorum prosecutio 
non uni Ecclesiae auctoritati natura sua reservatur," by means of which 
this reservation is formalized, even managed to be recorded in all the 
known schemata of c. 215, including that of 1982. It was only eliminated 
from it at the end, probably because it already appeared in c. 301 § 1. Asso
ciations of the faithful that seek to attain ends of this kind are to be public, 
and they require a mandate or canonical mission given by the Hierarchy, 
which would be the one to direct them (cc. 312-314). Even though they 
may enjoy a certain autonomy, which would prevent the Hierarchy from 
opposing their legitimate initiatives or from interfering in their internal 
governance, they are to be subject to the full direction of the competent 
ecclesiastical authority (c. 315; cf. AA 24 e). 

i) Another specific limit on the right of association in the Church, ex
trinsic in this case and affecting both private as well as public associations 
of the faithful, is the requirement formulated by Vatican II to maintain the 
proper relationship with the ecclesiastical authority (AA 19 d). 

This requirement, adopted in an explicit way in the first schemata of 
the canon, should be the subject of some remarks for this reason33 ( even 
though it may have disappeared from its text). It continues to be present 
in the most specific regulations of the Code over the right of association 
(cc. 278 § 2, 299 § 3, 301, 305). This seems, moreover, to be a coherent so
lution, since, the criticisms of certain authors notwithstanding,34 the de
mand of the debita relatio with the ecclesiastical authority originates in 
the principle of communion and is essential. However, it is unnecessary 
for this requirement to appear as a clause within the right of association, 
because it is included within the duty of communion, in and of itself, and 
because c. 223 , concerned with the limitations on the exercise of the 
rights of the faithful, would also be sufficient to imply it. On the other 
hand, it would be more appropriate for the canons establishing the legal 
governance of associations to apply the aforementioned requirement, 
given that the proper relationship with the ecclesiastical authority ac
quires diverse forms, depending on the type of association involved. 35 

What has been provided for in Apostolicam actuositatem 24, how
ever, is to be applied to all associations, whether public or private: "The hi
erarchy should promote the apostolate of the laity, provide it with 
spiritual principles and support, direct the conduct of this apostolate to 
the common good of the Church, and attend to the preservation of doc-

33. Cf. 0. GIACCHI, "Relazione sulla 'Lex Ecclesiae Fundamentalis,"' in ''Lex fundamentalis 
Ecclesiae. " Atti della tavola rotonda a cura di Attilio Moroni (Macerata, 12-0ctober 13, 
1 9 71) (Milan 1973),  pp .  32ff; F. FINOCCHIARO ,  " Intervento sulla 'Lex Ecclesiae 
Fundamentalis'," in ibid., pp. 65ff. 
34. Cf. M. CONDORELLI, "I fedeli nel nuovo Codex luris Canonici," in Le nouveau Code de 

Droit Canonique. Actes du V Congres International de Droit Canonique (Ottawa 1986), I, 
pp. 33lff and 342. 
35. Cf. L. NAVARRO, Diritto di associazione . . .  , cit., p. 26. 
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trine and order." This is the minimum debita relatio that any association 
in the Church should possess.36 Therefore, it is always within the respon
sibility of the Hierarchy to: 

-offer those principles and spiritual assistance, to the extent that 
associations so require it; 

-order the exercise of the apostolate for the common good of the 
Church, by fostering unity within the diversity of apostolates and through 
suitable norms that channel the exercise of the right of association 
(cf. CD 17 a; AA 26); 

-ensure that right doctrine and order ( c. 305) are preserved, but not 
in the sense of meddling in the internal affairs of governance of the associ
ations. 37 

j) Private associations (cc. 321-326), in which particular initiative 
has its fullest space, are without doubt the site of the most direct applica
tion of this right of the faithful. 38 However, the freedom of association also 
exerts an influence, in varying degrees, on the creation and governance of 
the remaining bodies of associations enumerated in the CIC, even in pub
lic associations established on the basis of a prior private initiative, in 
which the ius nomen dandi is to be taken into account and in which, fur
thermore, there always exists-as we have already seen-a certain margin 
of autonomy (c. 315). In conclusion, it is true that freedom of association 
of the faithful is to be observed, not only to the extent that it presupposes 
a strict right of the faithful to create and to modify associations in order to 
pursue given ecclesial purposes, but it should also be considered at the 
same time, as a fundamental principle of inspiration for the body of all 
rules set forth in the canonical system on this subject. 

2. The right to meet 

a) Together with the right of association, c. 215 adopts the right to 
hold meetings, through which the right of the faithful to congregate in the 
future is recognized, for the purpose of attaining the common ends of 
charity or piety, or for fostering the Christian vocation in the world-in 
other words, for the same purposes that the baptized can pursue by virtue 
of their right to associate. 

Both rights coincide equally in their founding principles and in their 
limitations, with appropriate adaptations. Thus, for example, similar to 
what occurs with the right of association, whose inherent purpose does 
not include those ecclesial ends which natura sua are reserved to the au-

36. Cf. ibid., pp. 24-25. 
37. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit. , pp. 131-132. 
38. Cf. J. MANZANARES, commentary on c. 215, in Salamanca Com. 
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thority of the Church, the right of the faithful to meet does not include, as 
part of its own intrinsic purpose, those meetings convened by the Hierar
chy for its own purposes (liturgical acts, Councils, etc.).39 Due relation
ship with the ecclesiastical authority is to be observed in meetings as well 
as in associations. 

b) However, the right of association and the right to hold meetings, 
their similarities notwithstanding, should not be confused. They are two 
distinct rights, as is evident in the tone of the canon and as has also been 
clearly demonstrated throughout the drafting process.40 While it is obvi
ously true that the right of association necessarily implies the right to hold 
meetings, in order to pursue the ends of the association which one has 
joined ( c. 309), it is evident that it is one thing to hold a meeting and quite 
another, to become a member of an association; and that the right to hold 
meetings can be exercised outside the formal setting of any association, in 
encounters or assemblies of an occasional nature, 41 as can be deduced 
from cc. 94 and 95.42 

In contrast to what occurs with the right of association, the right of 
the faithful to hold meetings is barely developed in the CIC. The sole clear 
reference to it can be found in c. 95, already cited, which discusses the 
rules or norms that are to be observed in meetings or celebrations. 

39. Cf. J. HERVADA, Elementos de . . .  , cit., p. 130. 
40. Cf. H. SCHNITZER, "Allgemaine Fragen des kirchlichen Vereinsrechts," in Handbuch des 

ka tholischen Kirchenrechts (Regensburg 1983), p. 462; F.X .  DE AYALA, "O Direito de 
reuni<;ao," in Ius Canonicum 26 (1986), pp. 359-402. 
41. Cf. G. FELICIANI, Il popolo ... , cit., p. 31. 
42. Cf. H.J.F. REINHARDT, commentary on cc. 209-223 ... , cit., pp. 215/3-4. 
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Tit. I. The Obligations and Rights of all Christ's Faithful c. 216 

Christifideles cuncti, quippe qui Ecclesiae missionem 
participent, ins habent ut propriis quoque inceptis, se
cundum suum quisque statum et condicionem, apostoli
cam actionem promoveant vel sustineant; nullum tamen 
inceptum nomen catholicum sibi vindicet, nisi consensus 
accesserit competentis auctoritatis ecclesiasticae. 

Since they share the Church's mission, all Christ's faithful have the right to 
promote and support apostolic action, by their own initiative, undertaken 
according to their state and condition. No initiative, however, can lay 
claim to the title 'catholic' without the consent of the competent ecclesias
tical authority. 

SOURCES: LG 37; AA 24, 24, 25; PO 9 

CROSS REFERENCES: cc. 96, 98, 114-123, 199, 1° et 3°, 204 § 1, 208-215, 
221 § I ,  222-224, 225 § 2, 275 § 2, 278, 298-311, 
321-329, 394, 528 § 1, 800 § 2, 801, 803 § 3, 808 

COMME NTARY 

Daniel Cenalmor 

1. The faithful, "among whom there remains, however, a true equality 
between all with regard to the dignity and to the common activity ... in the 
building up of the Body of Christ" (LG 32 c ), have frequently responded to 
their vocation to the apostolate by undertaking, throughout the course of 
history, multiple evangelizing initiatives of the most diverse nature 
(schools, publishing houses, clinics, etc.). These apostolic enterprises, 
structured and inspired so as to preach the Gospel and to implant or assist 
in the growth of the Church in the concrete existence of mankind within 
the missionary territories, as well as in settings of long-standing Christian 
tradition, have been proposed by Vatican II as specific modes of partici
pating in the mission of the Church, open to all members of the people of 
God (cf. PO 9 b; PC 20; AA 24;  AG 6 c). But, when promulgating the 
present canon, the legislator has wished to state that these initiatives are, 
in addition, a response to a true right of the baptized, with everything that 
this assumes. 

2. Identical to the duty and right to the apostolate (c. 211) from 
which it can be considered to have been derived, the right to promote ap-
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ostolic actions is rooted, first and foremost, in baptism, 1 and then in con
firmation, the sacrament by means of which all the faithful are called to 
participate in the saving mission of the Church (cf. LG 33 b). From this 
perspective, it may be considered an original right, independent of any 
possible invitation of the Hierarchy to collaborate actively in the responsi
bility that is inherent to it. It may also be inferred from this that the eccle
siastical authority ought not to hinder or impede the exercise of this right, 
as if apostolic initiatives were within its exclusive domain. 2 

The words "secundum suum quisque statum et condicionem,"  with 
which the canon qualifies the ius propriis inceptis apostolicam actionem 
promovendi, do not affect, in any way whatsoever, the fundamental equal
ity of all the faithful in regard to this right. In fact, notwithstanding the fact 
that this phrase-present in one way or another in this prescription from 
the first versions in the draft of the LEF-might partially obscure the com
mon character of the right to promote apostolic actions, when stressing 
the effect that diversity of personal conditions in the Church3 can pro
duce, it should not be believed that sacred ministers, the religious and the 
laity have, for this reason, a different right to promote apostolic actions. 
All have this same original right, ratione baptismatis; in the same way, all 
have the same original right to participate in the mission of the Church, 
even though each member of the faithful may indeed exercise it, in accor
dance with the mission incumbent upon him or her to pursue within the 
mystical body of Christ. 

Thus, the laity, together with the general obligation and the right to 
work, both individually and collectively, "so that the divine message of sal
vation may be known and accepted by all people throughout the world" 
(c. 225 § 1), shall have "according to the condition of each, the special ob
ligation to permeate and perfect the temporal order of things with the 
spirit of the Gospel. In this way, particularly in conducting secular busi
ness and exercising secular functions, they are to give witness to Christ" 
( c. 225 § 2). On the other hand, clerics, whose specific ecclesial mission 
consists in their sacramental mission when performing sacred functions,4 

fulfill, above all else, the tasks of their pastoral ministry in a faithful and 
untiring way (c. 276 § 2,1 °). Additionally, the members of the institutes of 
sacred life are to contribute to the saving mission of the Church, in accor
dance with the purpose and spirit of their institute ( c. 57 4 § 2). 

1. Cf. CodCom, Relatio super priore schemate LEF, pp. 83-84, in Legge e Vangelo. 
Discussione su una Legge fondamentale per la Chiesa (Brescia 1972), pp. 581-582; P.-J. 
VILADRICH, "La declaraci6n de derechos y deberes de los fieles, " in REDACCI6N Ius 
CANONICUM, El proyecto de la Ley Fundamental de la Iglesia (Pamplona 1971), p. 14 7. 

2 .  Cf. G. FELICIANI, Il  popolo di  Dio (Bologna 1991), p .  30. 
3. Cf. P.-J. VILADRICH, "La declaraci6n de derechos y deberes . . .  ," cit., p. 147; G. FELICIANI, Il 

popolo . . .  , cit., p. 30. 
4. Cf. T. RINC6N, commentary on the chapter "De clericorum obligationibus et iuribus," in 

Pamplona Com. 
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3.  The right to promote apostolic activity is closely related to the 
right of association (c. 215), given that the faithful are accustomed to car
rying out their evangelizing initiatives in a collective manner, that is, by 
exercising at the same time their right of association for purposes of the 
apostolate. 5 However, the fact that these two rights frequently coincide 
with each other should not lead us to confuse them: on one hand, because 
evangelizing initiatives can also be individual;6 and on the other, because 
associations of the faithful may have other purposes that are not immedi
ately apostolic, such as the sanctification of their members. 7 

4. In a manner similar to what has occurred with the right of associa
tion (see commentary on c. 215) , the right of the faithful to promote and 
sustain apostolic activities includes the right to undertake them as well as 
the right to join those already in existence, and the freedom of regulation 
and of governance. 8 

In order to exercise this right, the same limitations affecting the right 
of association should also be kept in mind, applicable to this specific case. 
In other words, assuming that apostolic activities, by their very nature, 
will also provide fines spirituales-even though they may have other, 
uniquely and specifically secular purposes to which the faithful must then 
respond in regard to the civil order-those purposes which, because they 
presuppose participation in the mission itself of the Hierarchy, are re
served natura sua to the authority of the Church are to be excluded from 
this right (c. 301 § 1). Along with this, the apostolic activities promoted by 
the faithful should observe the debita relatio required by the principle of 
communion, for which reason it is incumbent upon the Hierarchy: "to fur
nish it with principles and spiritual assistance, to direct the exercise of the 
apostolate towards the common good of the Church, and to ensure that 
doctrine and order are safeguarded" (AA 24 a). 

Apostolic activities which were undertaken within the framework of 
the civil order and which do not require canonical approval, shall at least 
maintain that minimum relationship with the Hierarchy. However, the in
tervention of the authority of the Church shall be greater whenever these 
activities are constructed as a public association of the faithful. Such initi
atives are to be subject, in all cases, to the norms, civil or canonical, appli
cable to the legal system of governance under which they were created. 

5. As the canon specifies, no apostolic initiative can lay claim, by it
self, to the title of Catholic without the consent of the competent ecclesi
astical authority. This requirement, taken textually from Apostolicam 

5. Cf. G. FELICIANI, fl popolo . . .  , cit., p. 31; J. HERVADA, commentary on C. 216, in Pamplona 
Com. 

6. Cf. CodCom, Relatio super priore schemate LEF, p. 84, in Legge e Vangelo . . .  , cit., 
p. 582; P.-J. VILADRICH, "La declaraci6n de derechos y deberes ... ," cit., p. 147. 

7. Cf. G. FELICIANI, fl popolo . . .  , cit., p. 31. 
8. Cf. J. HERVADA, commentary on c. 216, in Pamplona Com. 
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actuositatem 24 c, finds justification for its existence in the special re
sponsibility of the Hierarchy to ensure that those activities that might 
implicate its authority, by the use of this name, respond to it with effec
tiveness. And the CIC, in subsequent provisions, has revealed itself to be 
attentive to imposing this requirement expressly on the subject of associa
tions (c. 300), schools (c. 803 § 3) and Catholic universities (c. 808).9 In ad
dition, the institutions that fit this description, apart from the need for the 
consent described above, are to be subject to the ecclesiastical system of 
rules which has been promulgated for them. 

9. Cf. G. FELICIANI, Il popolo . . .  , cit., p. 31. 
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Tit. I. The Obligations and Rights of all Christ's Faithful c. 217 

Christifideles, quippe qui baptismo ad vitam doctrinae 
evangelicae congruentem ducendam vocentur, ins habent 
ad educationem christianam, qua ad maturitatem huma
nae personae prosequendam atque simul ad mysterium 
salutis cognoscendum et vivendum rite instruantur. 

Since Christ's faithful are called by baptism to lead a life in harmony with 
the gospel teaching, they have the right to a christian education, which 
genuinely teaches them to strive for the maturity of the human person and 
at the same time to know and live the mystery of salvation. 

SOURCES: c. 1372 § 1; GE 2 

CROSS REFERENCES: cc. 96, 98, 199 , 1 ° et 3°, 204 § 1, 208-210, 213, 
215-216 , 221 § 1, 222-224, 226, 229 , 231 § 1, 232, 
244, 279 , 386 § 1, 392 § 2, 528 § 1, 659 § 1, 661, 
722 § 2, 724, 735 § 3, 756-762, 767-771, 773-780, 
789 , 793, 794-832, 835 § 4, 843 § 2, 851, 2°, 913-
914, 1027, 1136 , 1366 

COMME NTARY 

Daniel Cenalmor 

1. When considering formation, Vatican Council II has already clearly 
taught that the Christian, in addition to having "a grave obligation to 
Christ, one's Master, to grow daily in one's knowledge of the truth one has 
received from him, to be faithful in announcing it and vigorous in defend
ing it without having recourse to methods which are contrary to the spirit 
of the Gospel" (DH 14 d), possesses the right to a Christian education 
(GE 2). This is a right that has been formalized in its most basic and gen
eral aspects in this prescription, originating in the LEF, and has barely un
dergone any change since its first version. 

According to this canon-whose primary source of inspiration is 
Gravissimum educationis 21-the right of the faithful to a Christian edu
cation is rooted in, and receives its justification from, that call all receive 
"through baptism to lead a life consonant with evangelical doctrine,"  even 
though it may also be inferred from the obligation to be educated as a 
Christian; and, more radically still, from the common vocation to sanctity 

1. Cf. CodCom, "Relatio super priore schemate LEF," p. 85, in Legge e Vangelo. 
Discussione su una legge fondamentale per la Chiesa (Brescia 1972), p. 583. 
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and the resulting duty to strive "to lead a holy life, and to promote the 
growth of the Church and its continual sanctification" (c. 210), and even 
the duty and the right to live in communion with the Church (c. 209 § 1). 
Thus, it is clear that the faithful have need of a suitable Christian educa
tion, both in order to be educated and to live truly as disciples of Christ, 
until they achieve the perfection to which they have been called, and de
velop the apostolic mission in its fullness that is their responsibility, such 
as to preserve and strengthen duly their communion with the Church. 

The right to receive the assistance of spiritual riches from their Pas
tors, primarily the word of God and the sacraments (c. 213), is also related 
to this right, but in a different way, since the need of that assistance, 
rather than explaining the right to a Christian education, is to be under
stood as the essential way in which it can be fulfilled. 

2. The purpose of the right to a Christian education in the Church is 
the teaching of Catholic doctrine at all levels: instruction in the catechism 
or fundamental instruction, preaching, and the deepest explanation of the 
Gospel message. From that perspective, the CIC, when speaking about the 
right of the laity to receive formation in doctrine, has also included in it 
"the right to acquire that fuller knowledge of the sacred sciences which is 
taught in universities or ecclesiastical faculties or in institutes of religious 
sciences, attending lectures there and acquiring academic degrees" ( c. 229 
§ 2). It was not necessary to state this right explicitly for other members of 
the faithful, since it was already recognized without opposition for priests 
and religious. The CIC, when preached expressly to lay people, has come 
to emphasize in an indirect manner that it is applicable to all members of 
the people of God, without discrimination whatsoever by virtue of state, 
sex, or any other condition. 2 

At these three levels, the right to a Christian education carries with it 
the possibility of receiving from the Church "the mystery of Christ com
pletely and faithfully" ( c. 760), or as Catechesi tradendae 30 teaches, "the 
word of faith" "undistorted, not falsified, undiminished, but complete and 
full, in all its rigor and with all its effectiveness. "3 In this way, the faithful 
"can use those relevant channels in order to exercise their right to the 
right doctrine in regard to those ministers of the Word that are not teach
ing it properly. "4 

3. Together with the preceding, it is worthwhile to stress that a Chris
tian education is not to be limited to the transmission of purely theoretical 
content, but also that this right includes appropriate instruction "ad matu
ritatem humanae personae prosequendam atque simul ad mysterium salu
tis cognoscendum et vivendum," as this prescription so aptly indicates. 

2. Cf. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), 
pp. 121-122; idem, commentary on c. 217, in Pamplona Com. 

3. Cf. G. FELICIANI, Il popolo di Dia (Bologna 1991), p. 38. 
4. Cf. J. HERVADA, Elementos de . . .  , cit., p. 122. 
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In  fact, any education-and therefore, a Catholic education as well
is intended to achieve the formation of the whole person "in regard to his 
ultimate purpose and, simultaneously, to the common good of society."As 
a result, it is directed at harmoniously developing "the physical, moral and 
intellectual talents" needed to attain "a greater sense of responsibility and 
the correct use of freedom," and to be prepared to participate actively in 
social life (c. 795).5 Additionally, a Christian education is to strive, above 
all, to attain the religious and moral formation of the faithful from infancy, 
as c. 1372 § 1 of the CIC/1917 has already indicated, which is one of the 
sources cited for this canon. All of this is not only transformed-as the 
Council has taught-into the fact that "those who have been baptized, as 
they are gradually introduced to a knowledge of the mystery of salvation, 
become daily more appreciative of the gift of faith which they have re
ceived," but also into the fact that they are likewise learning "to adore God 
the Father in spirit and in truth (cf. Jn 4:23), especially through the liturgy. 
They should be trained to live their own lives in the new self, justified and 
sanctified through the truth (Eph 4:22-24). Thus they should come to true 
manhood, which is proportioned to the completed growth of Christ ( cf. 
Eph 4:  13), and make their contribution to the growth of the Mystical 
Body" (GE 2). These eminently practical aspects should be considered 
when exercising this right. 

All in all, the right to receive a Christian formation includes various 
aspects which are inseparably united: spiritual formation ( OT 8-12; AA 29; 
PC 18), formation in doctrine (OT 13-18; PO 19; AA 29; PC 18); human for
mation (PO 3; OT 11; AA 29), and apostolic formation (OT 19-22; PO 19; 
AA 28-32; PC 18). Also it would thus bear the fruit of attaining faith, 
which, when illuminated by doctrine, is made explicit, living and function
ing (CD 14 a), such that all members of the Church, illuminated by Chris
tian wisdom and in faithful observance of the doctrine of the Magisterium, 
cultivate their own vocation according to the Gospel and assume that role 
which corresponds to them in the total mission of the people of God. 6 

4. The general duty to act on this right of the baptized falls within the 
purview of the ecclesiastical community as a whole (cc. 747 § 1, 794 § 1), 
and to all the faithful, who are called upon to participate actively, accord
ing to their own condition, in the prophetic function of Christ (c. 204 § 1). 
However, the specific obligations that this right entails depend on the pre
cise educational responsibilities that are acquired through a variety of ti
tles, stressing foremost those of parents and those of the ecclesiastical 
authority, 7 which should seek to arbitrate, offer, or facilitate the means 

5. Cf. GE l; G. FELICIANI, fl popolo ... , cit., p. 38. 
6. Cf. PO 6 b; GS 43 b; A DEL PORTILLO, Fieles y laicos en la Iglesia. Bases de sus 

respectivos estatutosjuridicos (Pamplona 1987), pp. 100-101. 
7. Cf. G. FELICIANI, Il popolo . . .  , cit., p. 38. 
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needed to guarantee the formation of the faithful (preaching, teaching of 
the catechism, instruction in doctrine, etc.).8 

The CIC in c. 226 § 2 takes up the duty and right of parents to give 
their children a Christian education, and also in cc. 774 § 2, 793 § 1 ,  and 
796-799. Canon 226 § 2 originated in the draft of the LEF, which in turn 
was inspired by Gravissimum educationis 3 and c. 1372 § 2 of the CIC/ 
1917. Even though it may be classified today among the obligations and 
rights of lay people-perhaps because this is its most appropriate place, at 
least in the Latin CIC-it was positioned in all the outlines of the LEF as 
§ 2 of the canon that we are now discussing, due to the close relationship 
which exists between both prescriptions. The correlative duty for this ec
clesial right of parents falls, in the final analysis, upon the Hierarchy and 
Catholic teaching institutions, but not upon the State or upon civil teach
ing institutions. Thus, even though there may also exist a right of parents 
to educate their children in a Christian manner in regard to these authori
ties ( c. 793 § 2), it does not enter into this right, but rather is an aspect of 
the natural right of religious freedom in connection with the natural right 
to education and to culture. 9 

5. Insofar as the specific duties of the ecclesiastical authority in rela
tion to this right are concerned, there are many references in the Councils 
and in the Code which we could cite. However, it is merely enough to re
call the general norm of c. 794 in this context, where it establishes that 
"Pastors of souls have the duty of making all possible arrangements so 
that all the faithful may avail themselves of a catholic education." And 
there are other, more specific norms as well, such as that of c. 386 § 1 ,  
which points out that the diocesan bishop "is bound to teach and illustrate 
to the faithful the truths of faith which are to be believed and applied to 
behavior. He is himself to preach frequently"; and he is also to ensure "that 
the provisions of the canons on the ministry of the word, . . .  are faithfully 
observed, so that the whole of Christian teaching is transmitted to all." 
Canon 528 § 1, also, speaks about the obligation of the parish priest "to en
sure that the word of God is proclaimed in its entirety to those living in the 
parish."10 

In all other respects, throughout the entire book III of the CIC, which 
itself concentrates on the function of teaching, other duties and rights of 
the Hierarchy, of the other members of the faithful, and of the Catholic 
teaching institutions are stated specifically in relation to their responsibil
ity to offer the means needed for the baptized to attain the greatest forma
tion possible, these being means to which the faithful are entitled. 11 

8. Cf. A DEL PORTILLO, Fieles y laicos . . .  , cit., p. 101. 
9. Cf. J. HERVADA, commentary on c. 217, in Pamplona Com. 

10. Cf. H.J.F. REINHARDT, commentary on cc. 209-223, in Miinsterischer Kommentar zum 
Codex Juris Canonici (Essen 1987), p. 217 /2; G. FELICIANI, ll popolo . . .  , cit., pp. 38-39. 

11 .  Cf. J. HERVADA, Elementos de . . .  , cit., p. 122. 
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6. As we pointed out at the beginning of this commentary, there also 
exists a generic duty to receive a Christian formation (DH 14 d), which, in 
and of itself, is of a moral nature. But this obligation is not always reduced 
to the scope of conscience, since it can be juridically demanded in various 
cases, at least as a necessary premise for certain acts, as occurs, for in
stance, with the minimum knowledge needed to be admitted to the Eucha
rist (cc. 913-914), or in order to receive the sacrament of orders (cc. 378, 
1029, 1032, 1039, 1042,3°). And in specific degrees, it can, in addition, be 
given explicit manifestation through the voluntary assumption of forms of 
life or of the apostolate which such formation. 12 

12. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., pp. 99-100; J. HERVADA, Elementos de . . .  , cit., 
p. 122. 
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Qui disciplinis sacris incumbunt iusta libertate fruuntur 
inquirendi necnon mentem suam prudenter in iis ape
riendi, inquibus peritia gaudent, servato debito erga Ec
clesiae magisterium obsequio. 

Those who are engaged in fields of sacred study have a just freedom to re
search matters in which they are expert and to express themselves pru
dently concerning them, with due submission to the magisterium of the 
Church. 

SOURCES: GE 10; GS 62; SapChr 39 

CROSS REFERENCES: cc. 96, 98, 199, 1° et 3°, 204 § 1, 208-210, 212 §§  1 
et 3, 213, 217, 220, 221 § 1, 223-224, 227, 229 §§  2 
et 3 ,  386 § 2, 749-754, 809-810, 812, 218, 823-
833, 1364, 1371 

COMME NTARY ------

Daniel Cenalmor 

1. The freedom of research and the freedom to express one's own 
scientific opinion prudently are special forms which the right to informa
tion and the right to opinion within the Church ( c. 212 § 3) adopt, respec
tively, when they are applied to the sacred sciences. They have been 
considered by the legislator within the same right because in practice they 
are inseparable, since the scientific endeavor always entails a continuous 
exchange of findings and opinions. 1 

The right to freedom of research and opinion in the sacred sciences 
appears systematically as a follow up to the right to a Christian education, 
undoubtedly for one basic reason: the relationship existing between them, 
not only because they deal with the same subject-that is, formation in 
the Church2-but also because they are closely connected to each other. 

In fact, in order to be able to acquire higher knowledge of the sacred 
sciences ( c. 229 § 2), to which all the faithful are to have access by virtue 

1. Cf. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), 
p. 142. 

2. Cf. P.-J. VILADRICH, "La declaraci6n de derechos y deberes de los fieles," in Redacci6n 
/us Canonicum, El proyecto de la Ley Fundamental de la Iglesia (Pamplona 1971), pp. 148-
149. 
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of the right to a Christian education (see commentary on c. 217),3 a just 
freedom of research , thought and word is needed in these sciences, 
among other things. 4 For this reason, Vatican Council II, after expressing 
the wish that many lay people devote themselves to the study of the eccle
siastical sciences and that they immerse themselves in them, determined 
under number 62 of Gaudium et spes that, precisely in order to bring this 
task to fruition, it was recognized that the faithful "sive clericis sive laicis, 
iusta libertas inquirendi , cogitandi necnon mentem suam in humilitate et 
fortitudine aperiendi en iis in quibus peritia gaudent." Such recognition 
would be formalized in the CIC through this right, which was conceived in 
the draft of the LEF, where it even appeared, in its first schemata, follow
ing the ius ad institutionem in disciplinis sacris, within that same 
canon.5 

2. Therefore, the right to freedom of research and opinion in the sa
cred sciences can be inferred, at least in part, from the right to a Christian 
education, even though it can be more directly grounded in the nature it
self of the scientific endeavor, which requires freedom6 and a continuous 
comparison, examination, and exchange of findings and opinions, 7 and 
also in the principles from which the more general rights to information 
and opinion in the Church are derived: the natural right to freely inquire 
into the truth and to express one's own opinion,8 active participation of all 
the faithful in the mission of the people of God, and the sensus fidei fide
lium and the charismas that are genuine (see commentary on c. 212 § 3). 

3. As the canon indicates, all the faithful "qui disciplinis sacris in
cumbunt" possess this right, including those who teach a theological disci
pline in an institute of higher studies ( c. 812) under the mandate of the 
competent ecclesiastical authority, and those who, for any other reason, 
also cultivate these disciplines.9 The exclusive reference to subjects of 
this kind is logical, furthermore, since any genuine scientific investigation 
entails commitment to these sciences, because of the long- and short-term 
preparation it demands. But that does not mean to deny the faithful the 
freedom of research and opinion in the sacred sciences, inasmuch as all 
may acquire fuller knowledge about them ( c. 229 § 2) and thus may under
take their investigative work by relying on this right. 

3. Cf. CodCom, "Relatio super priore schemate LEF," p. 84, in Legge e Vangelo. 
Discussione su una legge fondamentale per la Chiesa (Brescia 1972), p. 582. 

4. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia. Bases de sus respectivos estatutos 
juridicos (Pamplona 1987), pp. 102-103. 

5. Cf. CodCom, Textus prior LEF, c. 19, and Textus emendatus LEF, c. 18, in Legge e 
Vangelo . . .  , cit., p. 505. 

6. Cf. G. FELICIANI, Il popolo di Dio (Bologna 1991), p. 34. 
7. Cf. J. HERVADA, Elementos ... , cit., p.142. 
8. Cf. JOHN XXIII, Enc. Pacem in terris, April 11, 1963, in AAS 55 (1963), p. 260. 
9. Cf. H.J.F. REINHARDT, commentary on cc. 209-223, in Munsterischer Kommentar zum 

Codex Juris Canonici (Essen 1987), p. 218/1. 
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4. Freedom of research in the Church demands immunity from coer
cion and also involves the right of the faithful to learn about those issues 
of interest to them as they pertain to the sacred sciences which have a cer
tain public character. Moreover, freedom to state one's own scientific 
opinion, encompassing both the written and the spoken word, refers 
above all to the two most typical channels through which this activity 
tends to be pursued within the ecclesiastical framework: higher-level edu
cation in the sacred disciplines and scientific dialogue through the usual 
means. 10 This freedom-which is correlative to the right of scientists to 
learn about the opinions of their colleagues11-implies a guarantee not to 
become the direct or indirect object of sanctions and disciplinary mea
sures as a result of the act of expressing a theological, canonical, or any 
other scientific opinion, as long as such opinion does not constitute a 
delict, in other words, as long as it is in agreement with the formal teach
ings of the Magisterium.12 It is the same with the right to express an opin
ion in general (c. 212 § 3), which even comes to constitute an authentic 
moral duty, 13 whose force depends on the specific responsibility which 
one holds in order to state an opinion, which is, in turn, influenced by the 
science, skill, and prestige of the expert. 

5. Without respect for the freedom of research and opinion in the sa
cred sciences, the faithful who are students of these disciplines may find 
themselves confronted with the practical impossibility of pursuing their 
mission in the midst of the ecclesial community; all the people of God 
would thus see themselves deprived of an irreplaceable support necessary 
to deepen their understanding the faith, and that same authority of the 
Magisterium, without the contribution of theological investigation, would 
encounter more than a few obstacles in exercising its function. 14 

But it could be equally dangerous not to bear in mind, when exercis
ing this right, the limitations on which its correct application depends and 
which are set forth in the formula of the canon. 

In the first place, the term iusta serves to emphasize here that this 
right is not absolute, thereby avoiding excessive interpretations. Freedom 
of investigation and of scientific opinion should always be just: what is un
just is never a right. 15 Therefore, this prescription cannot be invoked if a 
given behavior were to injure the legitimate interests of other members of 
the faithful, or any other due limitation were exceeded. 

The adverb prudenter, by which the freedom of opinion is colored, 
"means that the right should be exercised in a manner consistent with sci-

10. Cf. J. HERVADA, Elementos de . . .  , cit., p.142. 
11. Cf. ibid. 
12. Cf. A. DEL PORTILLO, Fieles y laicos ... , cit., p. 103. 
13. Cf. CDF, Instr. Donum veritatis, April 24, 1990, no. 30. 
14. Cf. G. FELICIANI, Il popolo . . .  , cit., p. 34. 
15. Cf. J. HERVADA, commentary on c. 218, in Pamplona Com. 
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entific honesty: does not state as inconclusive those conclusions which 
have not been sufficiently proven, not to present as a thesis what is merely 
a hypothesis, etc. Similarly, it includes the duty to use only means of scien
tific investigation (specialized journals, scientific congresses, etc.) in 
order to express opinions which, when cast to public opinion, or ex
pressed while performing a teaching function, could be a cause of confu
sion or of scandal."16 

Finally, the expression "servato debito erga Ecclesiae magisterium 
obsequio" constitutes an insurmountable limitation, directly connected to 
the obligation of communion (c. 209 § 1). This means that this right should 
be exercised within the full acceptance of the Magisterium, according to 
its various forms of expression and obligatory nature (cc. 749-754). Any 
investigative and teaching work in the sacred sciences, and more specifi
cally in theology, which were to disregard the ecclesiastical Magisterium 
as a standard proximate to the truth would be defective from the outset.17 

Thus, "in regard to the doctrinal propositions authoritatively set by the 
Magisterium, there is no freedom of opinion. In the Church, in which one 
of the bonds of communion is faith, the right to hold and to express pub
licly one's own opinions is strictly limited to what can be considered as 
opinion. In all other respects, one's own individual opinion is trans
formed-if stubbornly held-into heresy or disobedience, which cannot 
be protected by any fundamental right."18 

6. The "dissent" or public attitude of opposition to the teachings of 
the Magisterium, based on calculated answers and controversies ex
pressed through the means of social communication, insofar as it is as
sumed to be an attack on the due submission to the Magisterium of the 
Church and on the obligation of communion (c. 209 § 1), is never legiti
mate and is to be avoided by all. Such behavior "is opposed to ecclesial 
communion and to a correct understanding of the hierarchical constitu
tion of the people of God. Opposition to the teaching of the Pastors cannot 
be seen as a legitimate expression, of Christian freedom nor of the diver
sity of the Holy Spirit's gifts. In this case, the Pastors have the duty to act 
in conformity with their apostolic mission, demanding that the right of the 
faithful to receive Catholic doctrine in its purity and integrity always be 
respected" (VSp 113). 

Catholic theologians cannot allege, therefore, the right to freedom of 
research and opinion-which, as with all other rights, is a right in the 
Church and not a right before the Church19-in order to demand a special 
statute releasing them from all the aforementioned duties incumbent upon 

16. Cf. ibid., p. 177. 
17. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., pp. 105-106; Prus XII, Enc. Humani generis, 

August 12, 1950, in AAS 42 (1950), pp. 567-569; SapChr, art. 26. 
18. J. HERVADA, commentary on c. 218, in Pamplona Com. 
19. Cf. H.J.F. REINHARDT, commentary on cc. 209-223 ... , cit., p. 218/1. 
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all the faithful, since they are, first and foremost, members of the Church. 
Even more so, because of their mission, they have a particular responsibil
ity, and therefore, specific obligations, in regard to the people of God from 
the moment in which they participate, although with a different kind of 
authority, in the office of Pastors in the area of doctrine. 2° For Catholic 
theologians, the duty of conducting their investigations in communion 
with the entire Church derives from the condition of being faithful and 
from that specific responsibility, because the freedom of research and 
opinion cannot, in any event, contradict that sense of faith inherent to the 
entire Christian people,2 1 nor the duty to respect the people of God and to 
commit oneself to offering "a teaching that does not injure the doctrine of 
faith, not even to the smallest degree. "22 Pluralism in the Church can only 
be accepted in regard to the way in which the one and only faith is ex
plained. 23 

The situation of those who teach the theological disciplines by virtue 
of a mandate of an ecclesiastical authority (cc. 812, 818) is special since, 
due to the official nature of their roles and of their commitment to teach 
in the name of the Church, they are to be singled out for the rectitude of 
their doctrine ( c. 810 § 1), and they must clearly differentiate in their 
teaching duties that which is only their opinion or the object of their per
sonal research. 24 

7. In view of what is stated above, it is logical to infer that dissension 
can never be accepted as right, 25 since it is clear that there exists no right 
to dissension in matters of faith, which would be against the primary and 
most basic duty to keep the profession of faith intact, as well as against 
the duty to respect the right of other members of the people of God to re
ceive the message of the Church in all its purity and integrity. 26 While "dis
sent" rests on a magisterial teaching capable of being reformed and does 
not affect the principle of unitas veritatis, it would be unacceptable, be
cause at the very least, it would injure the principle of unitas caritatis, 
which must be protected,27 and by opposing the magisterium of the Pas
tors, it would cause serious spiritual ills, evident,  above all, in the so
called parallel magisterium. "In effect , whenever 'dissent' manages to ex
tend its influence until the point of swaying common opinion, it tends to 

20. Cf. PAUL VI, Discurso a las miembros de la Comisi6n Teol6gica Internacional, 
October 11, 1973, no. 4; AAS 65 (1973), p. 557. 
21 .  Cf. G. FELICIANI, ll popolo . . .  , cit., p. 33. 
22. Cf. VSp 113; CDF, Instr. Donum veritatis, May 24, 1990, no. 1 1 .  
23. Cf. G.F. GHIRLANDA, "Doveri e diritti dei fedeli nella communione ecclesiale,"  in La 

Civilta Cattolica 136 (1985), p.  31. 
24. Cf. ibid., p. 30. 
25. Cf. J.A. FUENTES, "El derecho a recibir y a transmitir el mensaje evangelico. A 

prop6sito de la instrucci6n sobre 'la vocaci6n eclesial del te6logo' , "  in Fidelium Jura 3 
(1993), pp. 443-446. 
26. Cf. G.F. GHIRLANDA, "Doveri e diritti. . . ," cit., pp. 30-31. 
27. CDF, Instr. Donum veritatis, May 24, 1990, no. 26. 
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constitute a rule of action, which does not cease to disrupt the people of 
God gravely and to lead to the scorn of true authority. "28 

In the event that Catholic theologians should encounter serious diffi
culties in adopting a magisterial teaching that is capable of being re
formed, for reasons which seem well founded to them , the attitude of the 
latter should be one of fundamental availability to receive the teaching of 
the Magisterium loyally. If these difficulties persist, notwithstanding their 
true efforts, it would become their duty "to inform the magisterial authori
ties of the problems raised by the teaching in and of itself, the justifica
tions proposed in response to it , or also the way in which it has been 
presented," but avoiding recourse to the means of communication rather 
than addressing themselves directly to the responsible authority. 29 Dis
agreement on undefined doctrinal issues, therefore, can be admitted to a 
certain degree, but always accompanied by respect toward the authority 
and the exercise of prudence, thereby avoiding scandal and confusion 
among the faithful. 30 

8. The Hierarchy, when exercising its duty-right to intervene in order 
to protect the faith of the people of God, may impose burdensome mea
sures at times, such as declaring that certain writings are not in accor
dance with the doctrine of faith or by removing theologians who have 
distanced themselves from a doctrine which their canonical mission or 
mandate to teach has been entrusted.31 In extreme cases in which with
drawal from the one faith transmitted by the Apostles is done obstinately, 
this may include excommunication, by declaring that these are the cir
cumstances in which the theologian, in fact, finds himself/herself, when 
contradicting ecclesial communion. 32 

However, ecclesiastical authority also ought to be careful when it si
multaneously recognizes and protects the just freedom of research and 
opinion of those who devote themselves to the sacred sciences, never for
getting that these tasks, when properly performed, are essential in the 
Church, and truly contribute to the full and faithful announcement of the 
saving truth and to the preservation of the correct profession of faith.33 

The application of norms regarding the prior review and possible dis
approval of writings connected to faith and customs ( cc. 823-832), pursu
ant to this right, should lead Pastors not to deny permission to publish a 
book, essay, or scientific study in general, except when it contains ideas 

28. Ibid., no. 34. 
29. Cf. ibid., nos. 28-30. 
30. Cf. G.F. GHIRLANDA, "Doveri e diritti . . .  ," cit., p. 30; J.H. PROVOST, commentary on c. 212, 

in The Code of Canon Law. A text and commentary (New York 1985), p. 145; idem, 
commentary on c. 218, in ibid., p. 152. 
31. Cf. CDF, Instr. Donum veritatis, May 24, 1990, no. 37. 
32. Cf. G.F. GHIRLANDA, "Doveri e diritti. . . , "  cit., p. 31. 
33. Cf. ibid., p. 29. 

119 



c. 218 Bk. II. Pt. I .  Christ's Faithful CENALMOR 

contrary to truths already established by the Magisterium of the Church or 
when they constitute an attack on Christian morals; or to circumscribe 
that permission to the most suitable means of publication (scientific jour
nals, similar collections, etc.).In some cases an opinion which can be is
sued without any risk in a scientific journal, or before an audience of 
experts, could be considered scandalous if it were published in a maga
zine of widespread circulation or before an ill-prepared audience, thereby 
leading to confusion and harm to souls. 34 

In any event, an author who has submitted his writings to prior re
view cannot be, nor should be, condemned because there is nothing wor
thy of condemnation in this behavior, since it is not possible to consider 
the exercise of a right, when exercised in accordance with those channels 
established by law, a delict. It is quite another thing entirely that ideas 
could be declared false or unsuitable by the ecclesiastical authority, but if 
the author has proceeded with deference towards the Hierarchy, no social 
reproach of any kind, much less a sanction, should be imposed on that 
person. This guarantee should be a stimulus for authors to submit their 
writings to ecclesiastical censure. 35 

In all other respects, the procedure to be followed to evaluate and 
possibly disapprove opinions or writings of an author which appear to be 
heterodox or dangerous-over which the supreme authority in the univer
sal Church, which habitually pursues this task through the CDF, has com
petence; and within the particular sphere, the bishops have competence, 
whether on an individual basis or gathering in particular Councils or Bish
ops' Conferences ( c. 823)-is to give the interested party the possibility of 
eliminating possible misunderstandings , and if the subsequent judgment 
were condemnatory, it would fall, not on the person of the theologian him
self/herself, but on his/her publicly expressed intellectual opinions. 36 

It should not be forgotten, finally, that just freedom of investigation 
and the dissemination of ideas "should be adopted and protected, not only 
with regard to the rules of procedure with which the ecclesiastical author
ity complies at various levels of activity, for the purpose of performing its 
oversight duties in an appropriate manner, but also in the very universal 
system of the Church. The protection of this right demands, for example, 
that the fact that certain ideas are held and taught should not be consid
ered cause for removal from the faculty as long as it is clear that the Mag
isterium of the Church rejects them. "37 

34. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., pp. 103-104. 
35. Cf. ibid., p .  104. 
36. Cf. PB 2; CDF, Instr. Donum veritatis, May 24, 1990, no. 37 
37. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., p. 105; SapChr, arts. 26, 27 and 30; SCCC, 

Ordinationes ed Constitutionem Apostolicam "Sapientia christiana " rite exsequendam, 
April 29, 1979, art. 22 , in AAS 71 (1979), pp. 505-506 . 
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Christifideles omnes iure gaudent ut a quacumque coac
tione sint immunes in statu vitae eligendo. 

All Christ's faithful have the right to immunity from any kind of coercion 
in choosing a state of life. 

SOURCES: cc. 214, 542,1 °, 971, 1087 §§  1 et 2, 2352; IOANNES PP. XXIII, 
Enc. Pacem in terris, 11 apr. 1963 (AAS 55 [1963] 261); GS 
26, 29, 52 

CROSS REFERENCES: cc. 96, 98, 125, 199, 1° et 3°, 204 § 1, 207-210, 
214-217, 221 § 1, 223-224, 290-293, 573 § 2, 574 § 
1, 643 § 1, 4°, 653 § 1, 656, 4°, 657 § 1, 658, 688, 
694-704, 711, 731 § 1, 1026, 1028, 1030, 1036, 
1057 § 1, 1058, 1062 § 2, 1063, 1°-2°, 1089, 1097-
1098 , 1103, 1105 § 4, 1113-1114, 1492 § 1, 1643, 
1644 § 1, 1674, 1708, 1712 

COMMENTARY ------

Daniel Cenalmor 

1. The freedom to choose a state of life, proclaimed by the Church 
throughout the ages, is a natural right, as the Encyclical Pacem in terris1 

has taught, and, as Vatican Council II has expressly recalled in no. 26 of 
Gaudium et spes, which places "the right to freely choose a state in life 
and to found a family" among the universal and inalienable rights of all 
people. But it is also a right inherent to the faithful, since, for the baptized, 
the objective in choosing one's own state is a condition of life of an eccle
sial nature, related to the specific manner of living a Christian vocation,2 
and therefore, is related to one's own spirituality (c. 214). For this reason, 
it should not strike us as strange that the legislator, already in the CIC/ 
1917 (cc. 214, 542,1 °, 971, 1087, 2052), was concerned with effectively pro
tecting this right. 

2. The right to freely choose a state in life-understanding as such 
any of those permanent conditions of life which characterize the exist
ence of the faithful in a stable and profound way, whether the laity or the 

1. JOHN XXIII, Enc. Pacem in terris, April 11,  1963, in AAS 55 (1963), p. 261. 
2. Cf. G. FELICIANI, ll popolo di Dio (Bologna 1991), p. 44; J. HERVADA, Elementos de 

Derecho Constitucional Canonico (Pamplona 1987), pp. 133-137. 
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clergy, consecrated to God, married, or celibate3-in general entails the 
guarantee of immunity from coercion to grow in maturity and to decide 
one's own state in the Church; the right not to encounter unjust obstacles 
to the concrete implementation of that decision; and the right to preserve 
one's personal condition of life , without experiencing coercion to with
draw from it, unless crimes that provide this type of sanction have been 
committed. 4 

This right does not imply, on the other hand, the unconditional possi
bility of attaining the state each one desires for oneself. 5 Perhaps, for this 
reason, during the revision of the canon in the LEF draft, the expression 
libere eligant , present during the first schemata, 6 was abandoned, and in 
the end it stressed only immunity from coercion in choice , in order to 
avoid the conclusion that, based on an excessive interpretation of this 
norm, it could be assumed, for example , that the faithful would enjoy a 
strict right to receive holy orders. 7 

3. In fact, it is not appropriate in the Church to speak about a right of 
the baptized to be ordained and, therefore , to assume the condition of 
cleric, given that, apart from divine vocation and the canonical require
ments imposed in the canon on the subject (cc. 1024-1052), the call from 
legitimate authority is required, who has the right and the duty to issue the 
necessary judgment of suitability regarding the aptitude of the faithful to 
fulfill this ministry (cc. 1025, 1029).8 All of this should not serve as an im
pediment to the right to ask for the sacraments, to the extent that requisite 
personal conditions are satisfied, or to a just means from being used to im
plement that petition; or that there could even exist a certain duty to grant 
it, if the required conditions were fulfilled. Thus, as the CIC indicates, it is 
not only necessary that "for a person to be ordained, he must enjoy the 
requisite freedom,"  for which reason "it is absolutely wrong to compel 
anyone, in any way or for any reason whatsoever, to receive orders," but 
also that it is likewise prohibited "to turn away from orders anyone who is 
canonically suitable" (c. 1026). 

Something similar could be said about the admission of the faithful 
to the religious state in an institute of consecrated life , or about their at
taining this condition of life under any other manner that entails recogni
tion on the part of the Church. Even though the freedom of the faithful to 

3. Cf. J. HERVADA, Elementos de . . .  , cit. , pp. 133-137. 
4. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., p. 142; G. FELICIANI, Il popolo . . .  , cit., p. 44. 
5. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit. , p. 142; M. KAISER, "Die rechtliche 

Grundstellung der Christglaubigen, in Handbuch des katholischen Kirchenrechts" 
(Regensburg 1983), p. 178; G. FELICIANI, fl popolo ... , cit. , p. 44. 

6. Cf. CodCom, "Textus prior LEF," c. 22, and "Textus emendatus LEF, " c. 22, in Legge e 
Vangelo. Discussione su una legge fondamentale per la Chiesa (Brescia 1972), p. 505. 

7. Cf. J. HERVADA, commentary on c. 219, in Pamplona Com. 
8. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., pp . 141-142; J. HERVADA, Elementos de . . .  , 

cit., p. 134. 
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follow that condition is to  be  acknowledged-this being a decision in 
which the right of association usually plays a role (c. 215)-such freedom 
does not imply that it should always be acted upon. Thus, the aspiration to 
join a given institute of consecrated life, or to establish a new one, could 
be opposed for a just and reasonable cause by a competent authority. 9 

Insofar as the freedom to contract marriage is concerned-a true 
condition of ecclesial life to which the faithful are entitled as all other 
human beings, not only to enjoy the ius connubii, but also because of the 
specific Christian vocation which it presupposes, rooted in a sacrament 
positively linked to the union of Christ with the Church, and which postu
lates, in and of itself, a right of freedom 10-although the latter certainly 
belongs to all the faithful, unless they are impaired or have freely re
nounced it, it does not generate an unconditional ius ad rem. It may be 
sufficient to indicate that not everyone who so desires it and is free from 
impediments, prohibitions or vetita, 1 1  may contract marriage, since it is 
required that another person agree to that desire with the same freedom, 
and agree only to the mutual giving and accepting which arise from the 
matrimonial consent.12 

4. In a strict sense, we cannot speak about a right of the faithful to 
assume the condition of a layperson, for the simple reason that the latter 
is inherent to the condition of the baptized, which is a paramount condi
tion of baptism unless a different condition is assumed at a later time (that 
of a cleric or of consecrated life, according to c. 207 § 2). But there un
doubtedly exists "a right to remain freely in the condition of layperson and 
to develop all the Christian possibilities, in and of that condition." 13 

In regard to Christian celibacy, which should not be confused with 
the natural state of celibacy and which could be defined as "that condition 
of life assumed by the faithful in following the doctrine of the Master with 
a specific supernatural purpose (propter regnum coelorum), whether of 
a predominantly ascetic nature or of a primarily apostolic order, " when
ever it appears within the context of Christ's message as counsel, and 
therefore without implying any social or juridical obligation to assume 
it-we will not discuss the moral issues-the possibility of adopting it also 
is a result of one's fundamental freedom. This freedom involves the right 
to assume that condition freely or not to be forced to assume it; the right 
not to encounter unjust obstacles in order to carry out the respective deci
sion; and the right to remain in that way of life. 14 

9. Cf. G. FELICIANI, Il popolo . . .  , cit., pp. 44-45. 
10. Cf. J. HERVADA, Elementos de ... , cit., p. 136. 
1 1 .  Cf. R .  GARCIA L6PEZ, Decisiones matrimoniales eclesiasticas. Efectos can6nicos en 

los esposos y en los hijos (Pamplona 1979), pp. 251-314. 
12. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., p. 142; G. FELICIANI, Il popolo . . .  , cit., p. 44. 
13. J. HERVADA, Elementos de . . .  , cit., p. 136. 
14. Cf. ibid., p. 137. 
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This last freedom is a right of all the faithful, including lay people, 
since the condition of celibacy can be preached not only in regard to the 
consecrated life, which is only one way to live it, or of the secular clerics, 
for whom, with exceptions-some deacons, for example-in the Latin 
Church the bonds of celibacy are the condition of a cleric. In fact, even 
though the Christian celibate, apart from those two conditions, may have 
frequently associated forms of life similar to, or at least influenced by, 
consecrated life-despite the fact that until the third century, it was lived 
by Christian virgins and non-cleric ascetics-the link between this condi
tion and the condition of the layperson or secular has currently become a 
fully lived reality again in the life of the Church ( according to the descrip
tion in LG 31). 15 

5. The duty of the faithful to freely choose their state corresponds, 
above all, to the duty, both of the Hierarchy, as well as of other members 
of the faithful, not to coerce anyone to embrace a given condition of life. 
That right, as well as its correlative duty, finds a concrete development in 
some canons in the Code. Because of its general nature, c. 125, which in
tends to protect the freedom to perform any juridical act, should be men
tioned. In the two paragraphs of this canon, a juridical act "performed as a 
result of force imposed from outside on a person who was quite unable to 
resist it" and which should be considered as not having taken place (§ 1) is 
distinguished from an act "performed as a result of fear, which is grave 
and unjustly inflicted, or as a result of deceit," which is valid, unless the 
law provides otherwise. However, it can be rescinded by a court judgment, 
"either at the instance of the injured party or that party's successors in 
law, or ex officio" (§ 2). For the case of those canonical states related to 
the reception of a sacrament (marriage and sacred orders), that court de
cision cannot be disconnected from the judgment about the validity of the 
sacrament itself. 

In all other respects, in regard to the freedom to enter into a specific 
condition of life, the relevant specific norms contained in the CIC must 
also be borne in mind, such as c. 1026 and c. 1036, already cited, in refer
ence to the freedom with which the sacrament of orders is to be received; 
cc. 643 § 1,4° , and 656,4° , in which it is indicated that admission into the 
novitiate or the religious profession is invalid if the candidate has been un
duly swayed through violence, grave fear or deceit; or the various canons 
protecting the freedom to enter into marriage, by declaring its nullity 
when the consent of the parties be absent, or when it is invalidated due to 
error, fraud, or force (cc. 1057 § 1, 1089, 1097, 1098, 1103). 

15. Cf. ibid. 
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But this right of freedom of the faithful, insofar as it is  an informing 
principle, also demands more positive attitudes from the entire Christian 
community, such as, for instance, education in chastity, remote prepara
tion for marriage, various forms of assistance that could be rendered to 
follow one's own vocation, or even the vocational approaches which allow 
the faithful to know and embrace freely a specific condition of life. 
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Nemini licet bonam famam, qua quis gaudet, illegitime 
laedere, nee ius cuiusque personae ad propriam intimita
tem tuendam violare. 

No one may unlawfully harm the good reputation which a person enjoys, 
or violate the right of every person to protect his or her privacy. 

SOURCES: c. 2355; GS 26, 27; !OANNES PP. XXIII, Enc. Pacem in terris, 
11 apr. 1963 (AAS 55 [1963) 260) 

CROSS REFERENCES: cc. 96, 98, 128, 199, 1° et 3°, 204 § 1, 208-210, 212 
§ 3, 214, 218, 221, 223-224, 240, 483 § 2, 630 §§  4-
5, 642, 719 §§  3-4, 976, 979, 982-985, 991, 1048, 
1080, 1082, 1130-1133, 1341-1342, 1352 § 2, 1361 
§ 3, 1388, 1390, 1455, 1457, 1546 § 1, 1548 § 2 ,  
1550 § 2, 2°, 1564, 1598 § 1 ,  1703 § 1, 1717, 1719 

COMME NTARY ------

Daniel Cenalmor 

The duty to respect a good reputation and the duty to respect the 
right of each person to protect his/her own privacy-just as their correla
tive rights-certainly concern all human beings, since they do not origi
nate in baptism, but rather in natural law. 1 In fact, as the pontifical 
Magisterium teaches, natural law requires "that due honor be given to all 
people and that their good name be respected. "2 Vatican Council II, when 
it pointed out that awareness of the fundamental dignity belonging to 
human beings is increasing during the present time, has invoked, in turn, 
the right "to a good reputation, to respect" and "to the protection of pri
vate life," among the universal and inviolable duties and rights needed to 
lead a truly human life (GS 26 b). 

1. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia. Bases de sus respectivos estatutos 
juridicos (Pamplona 1987), pp. 152-158; P.-J. VILADRICH, "La declaraci6n de derechos y 
deberes de los fieles," in REDACCI6N Ius CANONICUM, El proyecto de la Ley Fundamental de 
la Iglesia (Pamplona 1971), p. 152; J.H. PROVOST, commentary on c. 220, in The Code of 
Canon Law. A text and commentary (New York 1985), p. 153; J. HERVADA, Elementos de 
Derecho Constitucional Canonico (Pamplona 1987), p. 148; idem, commentary on c. 220, in 
Pamplona Com; G. FELICIANI, fl popolo di Dia (Bologna 1991), pp. 45-46. 

2. JOHN XXIII, Enc. Pacem in terris, April 11, 1963, in AAS 55 (1963), p. 260; Cf. Prus XII, 
Allocution, June 2, 1940, in AAS 32 (1940), pp. 273ff; idem, Allocution, December 6, 1953, in 
AAS 45 (1953), p. 975. 
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It might seem strange, therefore, to include the present norm, origi
nally of a natural order, among the provisions pertaining to the obligations 
and rights of the faithful. However, there are various reasons justifying 
this decision of the legislator. 

In the first place, it should be borne in mind that human rights and 
duties and the rights and duties of the faithful, while they reflect two 
different levels of concern, are not in opposition to each other, but are 
complementary. "Human rights are born from the nature of the human be
ing, while the fundamental rights of the faithful trace their origin to con
formation in Christ through baptism (of a supernatural order), though in 
some cases, they find support in a fact of nature, such as happens with the 
right of association. "3 The former refers primarily to the condition of all 
human beings within civil society, while the latter refers to the position of 
the faithful within the Church.4 But, just as grace does not exist in opposi
tion to nature, but rather perfects and elevates it, the incorporation of a 
person into the people of God through baptism, without adversely affect
ing one's patrimony of human rights and duties, lifts one up and guides 
one towards a supernatural end. 

What we have just indicated does not imply that the Church should 
explicitly adopt natural rights and duties in its code of laws, since this in
stead falls under the purview of civil laws. However, due to the relevance 
of some of these rights and duties in regard to the life of the people of 
God, either in general or under specific historical circumstances, it is for 
canon law to also remember them at times, as one more means to achieve 
the proper exercise and effective protection of such rights within the 
midst of the ecclesial community. 5 This is the case of the duties contained 
in the present prescription. 

l .  Respect for good reputation 

a) A reputation or the public opinion that is held of someone is, ac
cording to St. Thomas, the most precious temporal asset that a person 
possesses, the unlawful injury of which can be considered more serious 
than theft itself, since it is greater than material wealth, being closer to 
spiritual riches. 6 This alone would be enough to explain the particular in
terest of the Church in defending the natural law reflected in it. But this in
terest is even more understandable if we keep in mind that there also 
exists a good ecclesial reputation of the baptized, which refers to their 

3. J. HERVADA, Elementos de . . .  , cit., p. 147. 
4. Cf. A. DEL PORTILLO, Fieles y laicos . . . , cit., p. 158. 
5. Cf. ibid., pp. 153-158; P.-J. VILADRICH, "La declaraci6n de derechos y deberes ... ," cit., 

p. 152; G. FELICIANI, Il popolo . . .  , cit., pp. 45-46. 
6. Cf. S. Th. ,  II-II, q. 73, a. 2 c and a. 3 c. 
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human qualities and, above all, to their Christian virtues, to their integrity 
of faith and to their permanence in communion; and that this good reputa
tion can be unjustly and gravely injured as a result of the spread of un
founded accusations pertaining to behaviors assumed to be contrary to 
doctrine and to morals, as history clearly shows us. Insofar as the respect 
of one's good reputation is concerned, even though it is protected for all 
people by natural law, it assumes specific reflections and connotations 
within the ecclesiastical community, which the Code of canon law should 
also protect. 7 

b) The duty of the faithful to respect the good reputation of others 
has been formalized, according to the general practice adopted through
out this entire chapter, based on the LEF draft, which in turn was inspired 
in the Encyclical Pacem in terris, 8 in Gaudium et spes 26 and in Unitatis 
redintegratio 12.9 

The first schemata of the canon directly adopted the right to a good 
reputation. 10 But, as of the 1976 text of the LEF, it was decided, instead, to 
formalize the corresponding duty, 11 perhaps because of the advantages 
that this entailed: on one hand, to render unnecessary the problem of cit
ing only the baptized as the subject of that right, when it belongs, in real
ity, to any person; to urge the faithful-whom the canon addresses-to 
fulfill their natural duty to respect the good reputation of others, while in 
passing, to implicitly exhort them to attain the mutual esteem which is to 
shine among Christians (UR 12 a); and, finally, to observe in this way the 
traditional ecclesial practice of insisting more on the performance of du
ties towards others than on the respect given to one's own rights (see 
commentary on c. 209 § 2). 

c) When pointing out that "it is not lawful for anyone to illegitimately 
harm the good name which someone else enjoys," this provision indicated 
two things: that everyone-the Hierarchy, the other members of the faith
ful, and, in the last analysis, any human being-should respect the good 
reputation of all in general, and that harm can be done to this good only 
when there may be legitimate reasons for doing so. 12 

In fact, except the case of the sacramental seal-which "is sacred 
and cannot be violated under any pretext" (CCC, 2490; c. 983 § 1)-divine 
law at times gives authorization to uncover defects, sins or crimes when
ever a higher good belonging to all people, to civil society or to the Church 

7. Cf. G. FELIClANI, Il popolo . . .  , cit. , pp. 45-46. 
8. See note 2. 
9. Cf. CodCom, "Textus prior LEF, c. 22" and "Textus emendatus LEF, c. 22," in Legge e 

Vangelo. Discussione su una legge fondamentale per la Chiesa (Brescia 1972), pp. 506- 507. 
10. Cf. ibid. 
11 .  Cf. Comm 12 (1980), p. 41 .  
12. Cf. H.J.F. REINHARDT, commentary on cc. 209-223, in Miinsterischer Kommentar zum 

Codex Juris Canonici, (Essen 1987), p. 220/1. 
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is involved. Ecclesiastical law similarly contemplates concrete situations, 
such as those which institute a procedural action-if such a right exists in 
the case in question-the publicizing of which might perhaps diminish the 
good reputation of the def endant.13 But, on all other occasions, in which 
neither ecclesiastical law nor divine law can serve to legitimate it, it is un
lawful to act to the detriment of the good reputation of someone. 

d) Stating this duty, however, would be of little use if suitable means 
of guaranteeing its effective enforcement, and thereby protecting the cor
relative rights of others to a good reputation, were not also offered. This 
right implies, among other things: the possibility of having recourse to the 
ecclesiastical authority whenever a good reputation is considered to be in
jured through calumny, slander, insults, the spreading of rumors, etc.; the 
prohibition against accepting anonymous accusations; and the right of the 
accused to learn the name of the accuser and the subject of the accusa
tion, etc. 14 

In this sense, it is fairly instructive that prior legislation, despite hav
ing already anticipated, in part, a system of actions directed at achieving 
protection of the right to a good reputation, not infrequently has proved it
self, as a result of the lacunae from which it suffered, to be only slightly ef
fective at ensuring the good reputation of people and even of entire 
institutions in the Church, which has seen this fundamental right violated 
without the possibility of an appropriate defense. 15 Thus, we can infer 
from this the importance of various norms contained in the CIC seeking to 
better safeguard this right in the Church. 

e) Whoever brings a calumnious denunciation of some delict to the 
attention of an ecclesiastical Superior, or in any other way damages the 
good reputation of someone else-apart from the case of false denuncia
tion of solicitation in confession, wich is punished as an offense from time 
immemorial (c. 1390 § 1)-can be punished with a just penalty, not exclud
ing a censure (390 § 2),  and can be compelled, in addition, to make 
amends for the harm caused (cc. 1390 § 3 and 128). This action does not 
require a prior denunciation or complaint from the injured party before 
implementing the applicable procedural action, as was required in the 
CJC/19 17 (cc. 1938 and 2355), even though the judge can only proceed at 
the request of one of the parties (cc. 1452 § 1), while in a case involving 
the promoter of justice, upon a prior decision of the Ordinary, as with any 
canonical penal action (cc. 1721). The Ordinary, before following this pro
cedure, or by the administrative procedure-if there were just causes and 
the imposition of a censure were not discussed ( c. 1342)-would first seek 
to exhaust all other pastoral remedies which are at his disposal, in 

13. Cf. J. HERVADA, Elementos de . . .  , cit., p. 148. 
14. Cf. ibid.; J. HERVADA, commentary on c. 220, in Pamplona Com. 
15. Cf. A. DEL PORTILLO, Fieles y laicos . . . , cit., pp. 153-155. 
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order to restore justice and to bring about reformation of the slanderer 
(c. 1341). 

One of the innovations in the CIC, which is noteworthy in regard to 
the most effective protection of the right to a good reputation, is the disap
pearance of the ex informata conscientia suspension- foreseen in cc. 
2186-2194 in the CIC/1917-and of all other special procedures in which 
the right of defense was not sufficiently safeguarded. This right now re
mains guaranteed in all judicial proceedings ( c. 1598 § 1 ), even during ad
ministrative proceedings (c. 1342 § 3), despite the fact that the CIC does 
not expressly indicate, for example, the right of the accused party to learn 
the name of his accuser, or the right to always know the motivation under
lying the acts of the ecclesiastical authority who intends to impose sanc
tions.16 

In all other respects, there are numerous prescriptions in the canons 
adopted throughout the CIC-the majority of which also appear in the 
CIC/1917-which are intended to protect the good name of the faithful in 
other ways and which reflect a concrete manifestation of the right 
to it and of its correlative duty (for example, cc. 1048, 1361 § 3, 1455, 
1548 § 2,2° and 1717).17 Even the duty to respect the right of each person 
to protect his own privacy, which appears in this same norm, could be 
considered one more way of defending one's good reputation in the 
Church. 

2. Respect for privacy 

a) As we indicated at the beginning of this commentary, protection of 
one's own privacy is also a natural right of human beings that all people 
should respect. The relationship existing in practice between people's pri
vacy and their reputation, and the originally natural character of the right 
to both, might perhaps be the cause for the shared treatment they receive 
in this canon. 

The duty to respect the right of each person to protect his or her own 
privacy was introduced at a later stage in c. 220, since none of the sche
mata of the LEF considered it, nor did it even appear in the 1982 schema 
of the CIC. It would seem that the origin of this prescription is in c. 33 of 
the schema "De Populo Dei'' of the year 1977, which pointed out "Christifi
deles officium et ius habent servandi secretum commercii epistolaris 
aliusve personalis indolis." This canon, despite having been rejected by 

16. Cf. ibid., p. 156. 
17. Cf. H.J.F. REINHARDT, commentary on cc. 209-223 . . .  , cit., pp. 220/1-220/2. 
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the Code Commission in 1979, would wind up later expressing itself in this 
norm in a more general way.18 

b) As a result of the discussion which preceded incorporation of this 
prescription in the CIC, intimitas in a strict sense is the psychological 
and moral privacy of individuals; it is that which belongs to the specifi
cally personal sphere of the internal forum or conscience. 19 But the right 
to one's own privacy also extends, within the Church, to everything that 
does not fall under the scope of the public nor commonly known, that is, 
to all that pertains to the purely private sphere of persons and institu
tions. 20 

This right, insofar as it includes in its object not only the private 
sphere which is at the disposal of all people, but also the specific right of 
the faithful to live their relationship with Christ without enduring abusive 
hindarance on the part of other members of the baptized and even from 
the same ecclesiastical authority, assumes within the Christian commu
nity-such as the right to a good reputation-inherent reflections and 
connotations which should also find adequate protection. 21 

c) As with the right to a good reputation (see above 1, c), the same 
thing can be said about the limits of respect for privacy: only when there 
are legitimate reasons, accepted by divine law or by ecclesiastical law, 
can inquiries be made into the standard of the private life of others. But it 
should not be forgotten that the right to defend the forum of one's con
science is absolutely inviolable: no one can force another to let one's per
sonal privacy be analyzed; one must first have explicit, informed and 
absolutely free permission. 22 

d) Due to the right to privacy, there is no obligation to provide infor
mation to which the recipient does not have a strict right. 23 This right like
wise protects the secrecy of personal correspondence. 

The primary field of application in the Church of the duty to respect 
the privacy of people is that which refers to the sphere of conscience: the 
obligations of the confessor and of the other members of the faithful 
related to the sacrament of penitence (cc. 970, 983-984, 1388 and 
1550 § 2,2°), freedom of the other faithful to seek out the confessor of 
their choice (cc. 240 § 1, 976 and 991), and other provisions in regard to 

18 . Cf. E. CORECCO, "Il catalogo dei doveri-diritti del fedele nel CIC," in J diritti 
fondamentali della persona umana e la liberta religiosa. Atti del V Colloquia Giuridico 
(8-March 10, 1984) (Rome 1985), p. 107; J.H. PROVOST, commentary on c. 220, in The Code 
of Canon Law. A text and commentary (New York 1985), p. 153. 

19. Cf. V. MARCOZZI, "Il diritto alla propria intimita nel nuovo Codice," in La Civilta 
Cattolica 134 (1983), IV, p. 574. 
20. Cf. J. HERVADA, Elementos de . . .  , cit., p. 148. 
21 .  Cf. G .  FELICIANI, fl popolo . . .  , cit., p. 46. 
22. Cf. V. MARCOZZI, "Il diritto alla propria intimita ... ," cit. , p. 579. 
23. Cf. J. HERVADA, Elementos de . . .  , cit., p. 148. 
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confession or spiritual guidance in general (for example, cc. 240 § 2 and 
985). 

But the right to privacy is also a source of inspiration for other pre
scriptions in the CIC, such as that of c. 1548 § 2 concerning witnesses, spe
cifically releasing from the obligation to respond in judicial proceedings, 
(i) clerics with respect to matters which have been confided to them by 
reason of their sacred ministry, as well as other professionals who are 
bound to keep the secrecy of their office, and (ii) "those who fear that, as 
a result of giving testimony, a loss of reputation, dangerous harassment or 
some other grave evil will ensue for themselves, their spouses, or those 
related to them by consanguinity or affinity." (The relationship between 
the right to privacy and the right to a good reputation can also be seen 
here.) Another example is found in c. 642, which states that the employ
ment by a religious superior of an expert, in order to establish the satisfac
tory health, character and maturity of a candidate for the novitiate, shall 
be subject to the provisions of c. 220. 

Certain practices, for instance, involving "the review of life" or ex
cesses which could be committed in the exercise of an indiscrete and 
poorly understood "spiritual guidance" would constitute a abuse of this 
right.24 

24. Cf. G. FELICIANI, Il popolo . . .  cit., p. 46. 
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Tit. I. The Obligations and Rights of all Christ's Faithful c. 221 

§ 1.  Christifidelibus competit ut iura, quibus in Ecclesia 
gaudent, legitime vindicent atque defendant in foro 
competenti ecclesiastico ad normam iuris. 

§ 2.  Christifidelibus ius quoque est ut, si ad iudicium ab 
auctoritate competenti vocentur, iudicentur servatis 
iuris praescriptis, cum aequitate applicandis. 

§ 3. Christifidelibus ius est, ne poenis canonicis nisi ad 
normam legis plectantur. 

§ 1. Christ's faithful may lawfully vindicate and def end the rights they 
enjoy in the Church before the competent ecclesiastical forum in ac
cordance with the law. 

§ 2. If any members of Christ's faithful are summoned to trial by the com
petent authority, they have the right to be judged according to the 
provisions of law, to be applied with equity. 

§ 3. Christ's faithful have the right that no canonical penalties be inflicted 
upon them except in accordance with the law. 

SOURCES: § 1: c. 1646 
§ 2: C. 2214 § 2 
§ 3: cc. 2195, 2222 

CROSS REFERENCES: cc. 18-19, 36 § 1, 50, 87, 96, 98, 135 § 3, 199, 1° et 
3°, 204 § 1, 208-220, 223-224, 695, 696 § 1, 697-
698, 699 § 1, 700, 702 § 2, 729, 1030, 1311, 1315-
1318, 1321, 1341-1350, 1364-1402, 1417 § 1, 1445 
§ 3, 1°, 1446, 1452, 1457, 1461, 1476, 1478, 1481-
1482, 1490-1493, 1494 § 1, 1504-1506, 1620, 7° , 
1622, 2° et 6°, 1626 § 1, 1628, 1638, 1645, 1647 § 1, 
1649 § 1, 3°, 1654 § 2, 1674, 1676, 1687 § 2, 1695, 
1699 § 3, 1702, 1703 § 1, 1708, 1720, 1 ° , 1723, 
1725, 1727 § 1, 1721, 1733, 1737 § 1, 1738 

COMMENTARY ------

Daniel Cenalmor 

The three paragraphs of this canon-the content of which are re
lated to the sixth and seventh guiding principles used for revision of the 
CIC, as they pertain to the "safeguarding of people's rights" and to the 
"procedure for safeguarding subjective rights," respectively-fulfill a dou-

133 



c. 221 Bk. II. Pt. I .  Christ's Faithful CENALMOR 

ble mission. They state the various rights of the faithful in regard to ad
ministration of justice in the Church, and they adopt a series of juridical 
guarantees for protecting the remaining subjective rights, in order to 
avoid, among other things, possible abuses which originate in the arbi
trary conduct of authority. All of them were conceived in the LEF draft, 
which, in its first stage only included the prescriptions contained in § §  1 
and 2, 1 but to which that contained in § 32 would later be added as an inde
pendent canon. Then, when the promulgation of the LEF was suspended, 
and its chapter on the fundamental obligations and rights of the faithful 
was transferred entirely to the CIC, these three prescriptions were 
grouped in the same canon, and this is the way they have been promul
gated, also in the CCEO, c. 24. 

The need to juridically safeguard the rights of the faithful is intrinsi
cally linked to the concept itself of ius. Because any true right involves 
the obligation to grant its holder in virtue of what belongs to him/her, and 
for the public authority, this obligation translates not only into the duty to 
respect the rights of each person, without abuse of power, but also to en
sure, to the extent possible, the regulation of timely mechanisms needed 
for their just protection, which forms part of the common good (DH 7 c). 
The "principle of protection of the person's juridical heritage" can be eas
ily inferred from this premise, and, consequently, the right of the faithful 
to defend their rights legitimately in the Church (§  1) and the right to be 
judged servatis iuris praescriptis (§  2), which are, in addition, subse
quent to the human right to juridical safety,3 and, for all these reasons, ab
solutely necessary.4 On the other hand, the right of the faithful not to be 
punished with canonical penalties except in accordance with legal norms 
( §  3), even though it is also grounded in the aforesaid ius nativum and 
may be of undeniable importance, does not seem to be necessarily re
quired, in and of itself, by natural law5 (see below 3, a). 

Considering what we have just indicated, it can be understood that 
the rights enunciated in this canon belong not only to the christifideles, 
but also to all other people as well, to the extent that they may be affected 
by the canonical system and that they may need to def end their rights in 
the Church;6 thus, in the CIC, for example, any person, "whether he is bap
tized or not," is recognized as possessing the capacity to petition a court 
(c. 1476). Its explicit attribution to the faithful-which can be explained 

1. Cf. CodCom, "Textus prior LEF, c. 21," in Legge e Vangelo. Discussione su una Legge 
fondamentale per la Chiesa (Brescia 1972) , p. 506. 

2 . Cf. idem, Textus emendatus LEF, c. 21, in ibid. 
3. Cf. PIUS XII, Radio-mensaje de Navidad, December 24, 1942, in AAS 35 (1943) , pp. 21-

22; P.-J. VILADRICH, "La declaraci6n de derechos y debseres de los fieles," in Redacci6n Ius 
Canonicum, El proyecto de Ley Fundamental de la Iglesia (Pamplona 1971) , pp. 151-152. 

4. Cf. CodCom, "Relatio I," pp. 84-85, in Legge e Vangelo . . . , cit., pp. 582-583. 
5 . Cf. G. FELICIANI, Il popolo di Dio (Bologna 1991) , p. 51. 
6. Cf. P.-J. VILADRICH, "La declaraci6n de derechos y deberes . . .  ," cit., p. 152. 
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because they are its most usual subjects and those to whom this chapter 
of the CIC addresses itself in particular-should be understood, primarily 
for this reason, as a way to stress the radical equality of all members of the 
people of God in regard to these rights. 

l. The right to lawful defense of one's own rights (§ 1) 

a) Consistent with the sixth guiding principle for the revision of the 
CIC-in which it was pointed out that the rights of each member of the 
faithful should be recognized and safeguarded, "et quae in lege naturali vel 
divina positiva continentur, et quae ex illis congruenter derivantur ob insi
tam social em conditionem quam in Ecclesia acquirunt et possident, "7 § 1 
of this canon adopts the right of the faithful to invoke and legitimately de
f end "the rights they have in the Church," in other words, those set forth in 
cc. 208-220, as well as the others, as recognized by the CIC: by other gen
eral ecclesiastical law, by particular laws, or by any other sources of law 
(for example, contracts).8 

b) The defense of any of these rights on the part of the baptized can 
be achieved through two means, clearly indicated in the text of the canon: 
in the first place, by claiming them legitimately before the ecclesiastical 
authority or before the other members of the faithful ("legitime vindi
cent"), which includes, in turn, various modalities, such as stressing their 
possession, encouraging their exercise, or lawfully asserting or recovering 
them; and, in the second place, through the corresponding recourse to the 
competent ecclesiastical forum-whether administrative or judicial-ad 
norman iuris.9 

Even though the faithful may also resort to this latter avenue to 
claim one's rights in the Church, the CIC-in following evangelical 
teaching (Mt 18 :15-16) and canonical tradition10-urges the faithful and, 
above all, the bishops, to avoid lawsuits among the people of God by set
tling conflicts peacefully and as promptly as possible without detriment to 
justice (c. 1446). Once a lawsuit has been instituted, this Christian obliga
tion weighs particularly upon the judge, who, at the beginning of the lis, 
and at any time during the proceedings, prior to judgment "is not to fail to 
exhort and assist the parties to seek an equitable solution to their contro
versy in discussions with one another. He is to indicate to them suitable 
means to this end and avail himself of serious-minded persons to mediate" 
( c. 1446 § 2; cf. c. 1676). When the lawsuit is about a private good of the 

7. Comm 1 (1969), p. 82. 
8. Cf. H.J.F. REINHARDT, commentary on cc. 209-223, in Miinsterischer Kommentar zum 

Codex Juris Canonici (Essen 1987), p. 221/1. 
9. Cf. ibid. 

10. Cf. L. DEL AMO-J. CALVO, commentary on c. 1446, in Pamplona Com. 
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parties-in which the defense of a right, therefore, would not affect the 
public good-the judge shall consider "whether an agreement or a judg
ment by an arbitrator, in accordance with the norms of cc. 1713-1716 , 
might usefully serve to resolve the controversy" (c. 1446 § 3). 

Similar solutions are indicated by the CIC in regard to conflicts over 
singular administrative acts ( cc. 1732 and 1733 § 1 ) ,  for which the creation 
of a department of council is provided in order to seek out and suggest eq
uitable solutions within the scope of their jurisdiction, either through the 
Bishops' Conferences, or subsidiarily through the bishops (cc. 1733 § §  2 
and 3). 

However, the use of all these means, and, in general, the preference 
for avoiding juridical disputes and for diligently searching for an amiable 
settlement without adversely affecting justice, should not diminish the 
right of the faithful to defend their rights "in foro competenti ecclesiastico 
ad normam iuris." 

c) In fact , the defense of subjective rights through the procedural 
path is always to remain guaranteed if we wish to respect this norm. The 
schemata of this canon even managed to indicate explicitly-until the last 
version of the LEF (from 1980), at which these words were eliminated
the two fora that could have competence over the resolution of these con
flicts: the administrative, for those cases defined by law, or the judicial. 11 

At first glance, the CIC may seem to direct the majority of disputes 
over rights towards the judicial channels, since c. 1400 § 1, 1 ° points out 
the first object of a trial is "to pursue or vindicate the rights of physical or 
juridical persons." In c. 1342 §§ 1 and 2, the judicial channel is clearly pre
f erred for imposing or declaring penalties, which are an example of the re
striction of rights. In c. 1491, it is indicated that each right is protected by 
an action "unless otherwise expressly provided." 12 

But the exception to this last norm adopted in c. 1400 § 2 ("Disputes 
arising from an act of administrative power, however, can be referred only 
to the Superior or to an administrative tribunal") , even though it should be 
interpreted strictly ( c. 18) and should not affect all the acts of administra
tion (c. 1413 ,1 °), but rather, only those which presuppose an exercise of 
executive power (inherent, vicarious or delegated); 13 in practice, it refers 
a good number of possible cases regarding the defense of rights exclu
sively to administrative channels. 

d) For the universal Church , the Signatura is endowed with func
tions which allow it to act as an administrative tribunal (PB 123; 
c. 1445 § 2). The problem is that , outside of this case-and, therefore, 

11 .  Cf. CodCom, "Textus prior LEF, c. 21. . . , "  cit., p. 506; Comm 12 (1980), p. 42. 
12. Cf. J.H. PROVOST, commentary on c. 221, in The Code of Canon Law. A text and 

commentary (New York 1985), p. 154. 
13. Cf. ibid. 
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within the scope of the particular churches-there do not exist norms 
over these tribunals, except those in which their activity is mentioned in 
generic terms (cc. 149 § 2, 1400 § 2), since those that were written during 
the revision of the CIC were not considered opportune, and were sup
pressed from the text at the last minute. 14 For this reason, before actions 
of the local ecclesiastical executive authority (singular decrees, for exam
ple), in which the faithful could consider one's rights to have been vio
lated, it is only appropriate to seek hierarchical recourse ( cc. 1734-1739); 
or to the Signatura if an appeal is made to the Holy See, which is under
stood to be expensive and awkward. 15 

The creation of administrative tribunals at various ecclesial levels 
raises without a doubt theological and canonical problems that should be 
considered ( at least those involving safeguarding the unitary character of 
power in the Church and the autonomy of the particular churches in re
gard to non-primatial powers). But c. 221 § 1, insofar as it is an informing 
principle, acts as a stimulus to find suitable juridical means which will 
allow the faithful to be able to def end their own rights legitimately and ef
fectively in all cases. 

e) The right to a legitimate defense of one's own rights would cease 
to be such if, by exercising it, the obligation of communion were not re
spected (c. 209 § 1), or other just limitations imposed on any right by the 
Church ( c. 223). The legitimization of defense-as the canon indicates-is 
also a necessary condition for properly exercising this right. From this, it 
is required within the scope of procedures that a petition have a basis, and 
if such a basis does not emerge with certainty, prima facie at least as a 
fumus bani iuris (c. 1505 § 2,4°), the lawsuit containing the petition is to 
be immediately rejected, because "it loudly proclaims, based on its own 
indigence, the lack of justice of the petition which has been formulated."16 

Finally, it should be borne in mind that this right entails a series of 
derived rights: the right to be assisted by an advocate (cc. 1481 and 1482), 
the guarantee of initiating a procedure (cc. 1504 and 1505), the right to 
have economic obstacles (for example, by means of effectively instituting 
free assistance when needed) and those of other kinds removed, etc. 17 

14. Cf. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico (Pamplona 1988), 
pp. 710-711. 

15. Cf. J.H. PROVOST, commentary on C.  221..., cit., p. 155. 
16. Cf. C. DE DIEGO-LORA, "El derecho fundamental de los fieles a una justicia tecnica 

letrada en la Iglesia," in Fidelium Jura 3 (1993), p. 270. 
17. Cf. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), 

p. 148. 
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2. The right to be judged according to the juridical norms (§  2) 

a) After proclaiming the right of the faithful to legitimately assert the 
rights they enjoy in the Church, c. 221 § 2 affirms the reciprocal right of 
those members of the faithful to whom the claim is addressed, to be 
judged according to canonical norms, which are to be applied with equity. 

In accordance with the text of the canon, this right-which, just like 
the preceding one, is grounded in the principle of the protection of the ju
ridical heritage of the person and in the human right to juridical safe
guards-entails the strict duty that the judicial process unfolded 
according to previously established juridical norms (procedural and sub
stantive), which are to be interpreted so as to ensure the effective safe
guarding of the rights of the members of the Church, to the extent 
possible and, at the same time, with equity.18 

b) Equity, or the softening of the rigor of law through charity, so that 
the ideal of justice may be more fully achieved and the inevitable insuffi
ciencies of laws ( c. 19) be compensated for, is an essential principle in the 
canonical system, and in general, in Catholic thought. Related to epieikeia 
in Aristotelian ethics ( correction of the generic law in a specific case), ca
nonical equity is rooted in the biblical interpretation of law, in which the 
demands of justice are inseparable from mercy. 19 

Even though equity is a duty of the judge, properly speaking, more 
than a right of what may be just-since ius refers to justice20-its explicit 
reference in this canon can be understood as a way of urging its applica
tion in all those cases in which people's rights are involved. 

c) The contents of this prescription-and of its expression "ad iudi
cium vocentur" -even in reference to any kind of judicial process, has 
particular application for the penal processes ( cc. 1717-1731), where not 
only should procedural norms be fulfilled to the fullest extent possible, 
but also those that are specifically penal ( c. 221 § 3) and those in which ca
nonical equity is to be present, above all at the time of imposing a penalty 
(cc. 1344-1350).21 

Insofar as administrative procedures are concerned, we believe that 
this fundamental norm can also be applied to them, mutatis mutandis; 
since, while they are not trials, they are equally "formal procedures of con
tradiction, established by law to protect certain rights or interests, 
whether general or particular"22; and within them, it is also appropriate to 

18. Cf. CodCom, "Relatio super priore schemate LEF," p. 85, in Legge e Vangelo . . .  , cit., p. 
583. 
19. Cf. H.J.F. REINHARDT, commentary on cc. 209-223 ... , cit., pp. 221/2 and 221/3. 
20. Cf. J. HERVADA, commentary on c. 221, in Pamplona Com. 
21.  Cf. C/C/1917, C.  2214 §2; H.J.F. REINHARDT, commentary on cc. 209-223 . . .  , cit., pp. 221/2 

and 221/3. 
22. Cf. E. LABANDEIRA, "Introducci6n a la Parte V del Libro VII," in Pamplona Com, p. 179. 
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recognize that the faithful have the right to have procedural and substan
tive norms observed, and , similarly, to recall the duty that said norms be 
applied with equity. 

d) Finally, by heeding the principle on which it is based, the funda
mental right to be judged according to law demands, as an informing prin
ciple , that the prescriptions of law be sufficient so as to exclude all 
arbitrariness, 23 since otherwise, justice would not be truly served. Thus, 
this prescription, despite its generic language , could be considered a norm 
of a programmatic character, intended to guide any future development of 
ecclesiastical legislation. 24 

3. Legality in penal matters (§ 3) 

a) The penalties legitimately imposed by the ecclesiastical authority, 
by virtue of the innate and original power which exists in the Church to 
constrain its members who commit offenses (c. 1311) through the use of 
penal sanctions, are one of the clearest cases in which the free exercise of 
rights can be limited ( c. 96), for which reason juridical protection of the 
faithful is particularly important in the face of possible abuses in this area. 
Canon 221 § 3 provides for this, when it indicates that "the faithful have 
the right that no canonical penalties be inflicted upon them except in ac
cordance with the norms of law. "25 

This prescription , included the LEF project in 1970, which undoubt
edly responds-as do all others in this canon-to the human right to jurid
ical safeguards and even to the principle of protection of personal 
juridical patrimony, is inspired by the principle of legality in criminal 
matters ("nullum crimen, nulla poena sine lege"), used in the majority of 
developed nations to avoid the arbitrary use of coercive power on the part 
of authority.26 But the right recognized in this principle-which , while it 
tends to bring about justice within this sphere, does not cease to be a prin
ciple of social and juridical organization of human law27-does not seem , 
in terms of its language , to be demanded by natural law, because natural 
law certainly requires the authority to punish only when there are legiti
mate reasons which are proportinate. But this does not mean that it obli
gates the latter to legislate the use of its punitive power completely, much 
less to formalize exhaustively all the concrete manifestations of offenses 

23. Cf. H.J.F. REINHARDT, commentary on cc. 209-223 . . .  , cit., p. 221/2. 
24. Cf. G. FELICIANI, Il popolo . . .  , cit., pp. 49-50; c. MIRABELLI, "La protezione giuridica dei 

diritti fondamentali," in Les droits fondamentaux du chretien dans l 'Eglise et dans la 
societe. Actes du IV Congres International de Droit Canonique. Fribourg (Switzerland) 6 -
0ctober 11 ,  1 980 (Milan 1981), p. 417. 
25. Cf. G.  FELICIANI, Il popolo . . .  , cit., p. 50. 
26. Cf. CodCom, "Relatio II," p. 135, in Legge e Vangelo . . .  , cit., p. 633. 
27. Cf. J. HERVADA, commentary on C. 221.. . , cit.; G. FELICIANI, Il popolo . . .  , cit., p. 51.  
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and the applicable penalties attached to them, as established by the princi
ple "nullum crimen, nulla poena sine lege , "  which is proper to govern
ments. 

b) Within the context of the CIC, the formula used by c. 221 § 3 im
plies a compromise solution between those recommending full integration 
into canon law of the principle of legality in penal matters, and those who 
judge it to be incompatible with the law of the Church, or at least , inappro
priate, 28 since attempts have been made not to leave excessive room to 
the discretionary nature of the ecclesiastical Superior, who can only inflict 
penalties on the faithful in accordance with legal norm , but without as
suming that this provides for all types of delicts and their applicable pen
alties. 

In fact, by taking into account that the salvation of souls-which is 
supreme law of the Church ( c. 1752)-can demand on occasion the pun
ishment of behaviors which are seriously harmful to ecclesial order, even 
though they may not have been classified as offenses in the CIC ( cc. 1364-
1398), in other laws (cc. 1315-1318) or precepts (c. 1319). Canon 1399, 
consistent with what was established in c. 2222 § 2 of the CIC/1917, has in
troduced an exception to the principle of legality in penal matters,29 since 
by virtue of that canon, apart from cases indicated in the CIC or in other 
laws, other external infractions of divine or canon law can also be pun
ished "only when the special gravity of the violation requires it and neces
sity demands that scandals be prevented or repaired," provided that those 
offenses, of course , be gravely imputable by reason of malice or of culpa
bility (c. 1321 § 1). 

In this way, the CIC has left a certain margin of discretion in the use 
of coercive power on the part of authority, which , in all other respects, be
fore instituting a judicial or administrative procedure to impose or declare 
penalties-thereby limiting the rights of the faithful-is to have recourse 
to fraternal correction, reproof or other methods of pastoral care, in order 
to try to repair the scandal, restore justice and achieve reformation of the 
offender (c. 1341). 

28. Cf. G. FELICIANI, Il popolo . . .  , cit., p. 51. 
29. Cf. ibid. 
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Tit. I .  The Obligations and Rights of all Christ's Faithful c. 222 

§ 1.  Christifideles obligatione tenentur necessitatibus 
subveniendi Ecclesiae, ut eidem praesto sint quae ad 
cultum divinum, ad opera apostolatus et caritatis 
atque ad honestam ministrorum sustentationem ne
cessaria sunt. 

§ 2. Obligatione quoque tenentur iustitiam socialem pro
movendi necnon , praecepti Domini memores, ex pro
priis reditibus pauperibus subveniendi. 

§ 1. Christ's faithful have the obligation to provide for the needs of the 
Church, so that the Church has available to it those things which are 
necessary for divine worship, for works of the apostolate and of char
ity and for the worthy support of its ministers. 

§ 2. They are also obliged to promote social justice and, mindful of the 
Lord's precept, to help the poor from their own resources. 

SOURCES: § 1: c. 1496; AA 21; AG 36; PO 20, 21; PAULUS PP. VI, 
Exhort. Ap. Nobis in animo, 25 mar. 197 4 
(AAS 66 [1974] 185) 
§ 2: AA 8; DH 1, 6, 14; GS 26, 29, 42, 65, 68, 69, 72, 75, 88 

CROSS REFERENCES: cc. 96, 204 § 1, 208-213, 215-217, 224, 225 § 2, 
231 § 2, 269, 1 °, 281, 282 § 2, 287, 295 § 2, 298 § 1, 
384, 402 § 2, 510 § 4, 528 § 1, 529 § 1, 531, 538 § 3, 
551, 640, 672, 707 § 2, 747 § 2, 768 § 2, 791, 848, 
946, 1181, 1254, 1258-1267, 1271, 1274, 1285-
1286, 1299-1302, 1350, 1385 

COMME NTARY ------

Daniel Cenalmor 

The duty to assist the Church with its needs (5th commandment of 
the Church, cf. CCC, 2043), and the duty to promote social justice and to 
aid the poor, have been grouped together in this canon through both para
graphs, probably because of the relationship existing between their ob
jects, which contemplate assistance of a primarily "temporal" nature. 

The first of these prescriptions was conceived-as nearly all pre
scriptions in this title-in the LEF draft and takes up an authentic duty of 
the faithful, but not the second one, which originates in the 1977 "De Pop
ulo Dei" schema (see commentary on c. 209), and which recalls two natu-
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ral obligations of all people, whose fulfillment has, indeed, particular 
importance for the baptized. 

1 .  The obligation to provide for the needs of the Church (§ 1) 

a) Vatican Council II teaches us that the Church, despite not having a 
purpose of a political, social and economic nature, does need human re
sources to achieve its mission (LG 8 d; GS 76 e). In particular, it should 
have at its disposal those temporal goods needed for the worthy celebra
tion of divine worship, for the honest sustenance of its ministers and for 
other ends inherent to it: primarily works of apostolate or of charity 
(PO 17 c; c. 1496 CJC/1917). 

The inherent right of the Church, independent of any civil power, to 
acquire, retain, administer, and dispose of these goods (c. 1254 § 1), in
volves, among other things, its right to demand from the faithful the assis
tance needed to dispose of them (c. 1260; c. 1496 CJC/1917). This is a 
demand which the Council itself has remembered in many ways, for exam
ple, by stressing the true obligation of all the faithful to ensure that priests 
do not lack the means to live decently and with dignity (PO 20 a); by indi
cating the general duty of all the faithful to assist the missions, not only 
with prayers and acts of mortification, but also with material means 
(AG 36 and 38; AA 10 c); by recommending to priests that they devote 
their economic resources exceeding their needs to the good of the Church 
and to works of charity (PO 17 c); etc.1 

But the obligation of the faithful to provide for the needs of the 
Church derives not only from the "inherent right [ of the Church] to require 
from the faithful whatever is necessary for its proper objectives" ( c. 1260); 
but also-and even more radically-from the shared responsibility of the 
baptized in the single mission of the Church (cc. 204 § 1, 208, 210), which 
suggests that no one should fail to take note of the material needs which 
the achievement of that mission entails, by contributing to satisfying those 
needs generously, to the extent of one's own possibilities. 2 This holds true, 
both whenever those needs refer to one's own particular Church or when
ever they affect other particular churches ( c. 1225 § §  3-4), or, naturally, 
the universal Church (CD 6; PO 21 a).3 

b) The assistance which the faithful should render to provide for "the 
appropriate support of the ministers" corresponds, in addition, to an au-

1. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia. Bases de sus respectivos estatutos 
juridicos (Pamplona 1987), p. 97; G. FELIClANI, ll popolo di Dia (Bologna 1991), pp. 46-47. 

2. Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., pp. 96-97; J. HERVADA, Elementos de 
Derecho Constitucional Canonico (Pamplona 1987), p. 143. 

3. Cf. PAUL VI, Ap. Exhort. Nobis in animo, March 25, 1974, in AAS 66 (1974), p. 185. 
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thentic duty of theirs,4 since, as Vatican II has pointed out, "completely de
voted as they are to the service of God in the fulfillment of the office 
entrusted to them, priests are entitled to receive a just remuneration. For 
the laborer deserves his wages (Lk 10:7), and the Lord commanded that 
they who proclaim the Gospel should obtain their living by the Gospel 
(1 Cor 9 :  14). For this reason, if no other provision is made from some 
other source for the just remuneration of priests, the faithful are bound by 
a real obligation of seeing to it that the necessary provision for a decent 
and fitting livelihood for the priests is available" (PO 20 a). It is logical that 
this line of reasoning, together with the right and obligation invoked 
above, should be applied to all sacred ministers (c. 281), whose fitting sus
tenance is protected in the CIC in a sufficient number of specific cases 
(cc. 269,1 ° , 295 § 2, 384, 402 § 2, 538 § 3, 707 § 2, 1350 § 1), and even "lay 
people who are pledged to the special service of the Church, whether per
manently or for a time" (c. 231). Therefore, in this canon, as of the first 
schemata in the LEF, the term "ministers" is used, and not the expression 
"sacred ministers," in order to describe the content of this obligation of 
the baptized.5 

c) The faithful can satisfy their duty to provide for the needs of the 
Church in multiple ways: from donations ( alms, contributions, wills, etc.), 
which are given spontaneously (c. 1261 § 1), through economic offerings 
requested by the ecclesiastical authority on certain occasions ( cc. 1262, 
1264), or the taxes which the diocesan bishop has the right to impose on 
public juridic persons subject to his jurisdiction, and, even in cases of 
grave necessity, on individuals and other juridic persons ( c. 1263). 

On the other hand, given that specific forms adopted to render some 
of the acts of economic assistance can vary significantly, by virtue of 
marked differences in circumstances which can occur in various coun
tries as a result of the different civil laws-unilaterally or by agreement
in effect it can be understood that the CIC leaves ample margin of discre
tion to the initiatives of the particular legislator, and that the Bishops' 
Conferences are also responsible for regulating appeals for subsidies 
made within their territory (c. 1262).6 

It is appropriate to point out that the obligation sanctioned in this 
canon extends, in addition to economic offerings, to personal offering by 
means of which the faithful can help to meet the needs of the Church. In 
effect, performance of works of the apostolate and of charity, and celebra-

4. Cf. A DEL PORTILLO, Fieles y laicos . . . , cit., pp. 94-96. 
5. Cf. CodCom, "Textus prior LEF, c. 16," in Legge e Vangelo. Discussione su una Legge 

fondamentale per la Chiesa (Brescia 1972), p. 504; J.H. PROVOST, commentary on c. 222, in 
The Code of Canon Law. A text and commentary (New York 1985), pp. 156-157; H.J.F. 
REINHARDT, commentary on cc. 209-223, in Milnsterischer Kommentar zum Codex Juris 
Canonici (Essen 1987), p. 222/1. 

6. Cf. G. FELICIANI, fl popolo . . . , cit., pp. 47-48. 

143 



c. 222 Bk. II. Pt. I. Christ's Faithful CENALMOR 

tion of divine worship itself, can demand not only monetary contributions 
and other material means, but also offerings of a personal nature, such as 
number 10 of Apostolicam actuositatem makes clear, in which lay people 
are asked to sustain missionary initiatives "with material, or also personal, 
support."7 

d) It does not seem that this duty is to be exclusively imposed in re
gard to activities of the Hierarchy or to "official" ecclesiastical institu
tions, since there can be no doubt that the institutions and activities that 
are born from free initiatives of the faithful also contribute to fulfill the ap
ostolic and charitable mission of the Church. 8 

Finally, to provide for the needs of the people of God is not only a 
duty of the faithful, but also a right, "which means that the faithful have 
the right in the Church to undertake initiatives to contribute to meeting 
these needs: foundations, pious institutes, bequests, legacies, etc. "9 

2. The duty to promote social justice and to help the poor (§ 2) 

a) The duty to promote social justice and the duty to help the poor 
are obligations which are incumbent on all people, as a logical conse
quence of the right of each person "to possess part of the goods for them
selves and for their families" (GS 69 a). But they are incorporated here 
among the duties inherent to the faithful because, for the baptized, they 
assume special connotations. 10 

In fact, given that Christian revelation "leads us to a deeper under
standing of social life" (CCC, 2419) , and given that the entire Church has 
the obligation to "work so that mankind becomes capable of correctly re
storing the order of temporal goods and of guiding them towards God 
through Jesus Christ" (GS 23 a), it can be understood that it forms part of 
the mission of the Church to strive "to inspire just attitudes with respect 
to earthly goods and socioeconomic relationships" (CCC, 2420), and that 
the duty of all to "ensure that the administration and the distribution of 
created goods be placed for the use of everyone" is a "compelling duty" for 
all Christians. 11  

7.  Cf. P.-J. VILADRICH, "La declaraci6n de derechos y deberes de los fieles," in REDACCI6N 
Ius CANONICUM, El proyecto de la Ley Fundamental de la Iglesia (Pamplona 1971), p. 153; 
J. HERVADA, Elementos de . . .  , cit. , p. 143; G. FELICIANI, Il popolo . . . , cit., p. 48. 

8. Cf. P.-J. VILADRICH, "La declaraci6n de derechos . . . ," cit. ,  p. 153; J. HERVADA, Elementos 
de . . .  , cit., p. 143; G. FELICIANI, fl popolo . . .  , cit . ,  p. 48. 

9. J. HERVADA, Elementos de . . .  , cit. ,  p. 143. Cf. P.-J . VILADRICH, "La declaraci6n de 
derechos . . .  " cit., p. 153. 
10. Cf. G. FELICIANI, Il popolo . . .  , cit. , p. 48. 
11 .  Cf. JOHN XXIII, Radiomensaje, September 11 ,  1962, in AAS 54 (1962), p. 682. 
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In regard to charity towards the poor, closely linked to social jus
tice-since "all created things would be shared fairly by all mankind under 
the guidance of justice tempered by charity" (GS 69 a)-the duty to assist 
the poor emerges in the Christian with a greater force and urgency be
cause of 'the precept of the Lord,' according to God's design." 

Even though the language of the Code, when alluding to that precept, 
does not make any specific citations, that of "Christian charity" can be un
doubtedly understood as such, which distinguishes the true disciples of 
Christ. This is the charity to which the Lord certainly alluded as an authen
tic precept of His, of which He Himself is not only the model (Jn 13:34), 
but also the recipient (Mt 25:40), and which He exemplified in a particular 
way towards the poor, showing special favor towards them (Mt 12:41-44), 
and indicating that "as you did it to one of the least of these my brethren, 
you did it to me" (Mt 25:40). 

b) The duty to promote social justice demands that the faithful, in 
the first place, be at least sufficiently knowledgeable with the require
ments that this entails, according to the teachings of the Church, as im
plicitly stated in c. 38 of the "De Populo Dei" the 1977 schema, the 
precedent of this prescription, which begun by stating "Omnes christifi
deles, doctrina Ecclesiae in re sociali innixi, iustitiam inter homines 
populosque promoveant"; it is thus understood that the CCC, in this sense 
consistent with the marked concern of pontifical and conciliar magiste
rium of the last century, has included a basic compendium of social doc
trine of the Church among its content (CCC, 1928ff, 2425ff). 

The concrete ways to promote social justice would depend, on the 
other hand, on the abilities and circumstances of each person. Some could 
concern themselves with participating in associations directly intended to 
animate the temporal order with the Christian spirit (c. 298 § 1); the Hier
archy, by proclaiming the principles referring to the social order in its 
magisterium (c. 747 § 2) and by fostering initiatives through which social 
justice would be promoted (c. 528 § 1); lay people, by fulfilling their spe
cial duty to permeate and perfect the temporal order of things with the 
spirit of the Gospel ( c. 225 § 2); and all people by considering the impact 
of their daily activities on social justice in a responsible fashion. 12 

c) The special duty of the faithful to assist the poor "with their own 
goods" includes conveying economic goods as well as those of a spiritual 
nature, since the interest in satisfying the needs of the poor-as Vatican II 
has taught-involves not only material poverty, but also numerous forms 
of cultural and religious poverty (CCC, 2444). 

Nor is it enough that the rich help the indigent with superfluous 
goods-as the Council has also pointed out-but rather, that all people, 
according to their own individual possibilities, are to convey and truly 

12. Cf. J.H. PROVOST, commentary on c. 222 . . .  , cit., p .  157. 
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off er their goods to poor individuals and peoples, in order for them to help 
themselves and to further develop themselves afterwards (GS 69 a). 

This duty, which can be performed on an individual or a collective 
basis, is not exclusive to lay people. Thus, the CIC-in addition to remind
ing parish priests of their duty to devote themselves with particular dili
gence to the poor (c. 529 § 1)-includes, among the obligations of all 
clergy, that of directing the "goods which they receive on the occasion of 
the exercise of an ecclesiastical office, which are over and above what is 
necessary for the good of the Church and for charitable works" ( c. 282 § 2; 
cf. PO 20 a); and it also indicates that religious institutes "are to do all in 
their power to donate something from their own resources to help the 
needs of the Church and the support of the poor" ( c. 640).13 

d) Finally, charitable initiatives, which, in turn, provide for the real
ization and the final end of justice, can and should reach all people and all 
needs" (AA 8 d), as the Council itself has stressed, by sponsoring the cre
ation of a universal organization of the Church with the specific mission 
"to arouse the Catholic community to promote the progress of areas 
which are in want to foster social justice between nations" (GS 90 c): the 
current Pontifical Council "Iustitia et Pax." 14 The legislator also wished to 
encourage the faithful to work towards this end and towards social jus
tice, by reminding them of the two duties adopted in this paragraph, which 
are of special significance for Christians today. 15 

13. Cf. H.J.F. REINHARDT, commentary on cc. 209-223 . . .  cit., p, 222/2; J.H. PROVOST, 
commentary on c. 222 . . .  , cit., p. 157. 
14. Cf. PB, arts. 142-144; G. FELICIANI, ll popolo ... , cit., p. 49. 
15. Cf. J. HERVADA, commentary on c. 222, in Pamplona Com. 
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Tit. I. The Obligations and Rights of all Christ's Faithful c. 223 

§ 1.  In iuribus suis exercendis christifideles tum singuli 
tum in consociationibus adunati rationem habere de
bent boni communis Ecclesiae necnon iurium alio
rum atque suorum erga alios officiorum. 

§ 2.  Ecclesiasticae auctoritati competit, intuitu boni 
communis, exercitium iurium, quae christifidelibus 
sunt propria, moderari. 

§ 1. In exercising their rights, Christ's faithful, both individually and in as
sociations, must take account of the common good of the Church, as 
well as the rights of others and their own duties to others. 

§ 2. Ecclesiastical authority is entitled to regulate, in view of the common 
good, the exercise of rights which are proper to Christ's faithful. 

SOURCES: 

CROSS REFERENCES: cc. 18, 36 § 1, 96, 204 § 1, 208-209, 212 § 1, 220-
221, 224, 1148 § 3, 1154, 1348, 1433-1434, 1674, 
2°, 1675 § 1, 1687 § 1, 1689, 1696, 1701 § I, 1708, 
1711, 1715, 1727 § 2, 1741, 1752 

COMME NTARY 

Daniel Cenalmor 

In a similar way to what occurs with the articles of declarations of 
rights, the final section of which indicates limitations on the rights ex
pressed, this last canon of the title "De omnium christifidelium obligation
ibus et iuribus" contemplates moderation in the exercise of all the rights 
contained in it. This is a moderation which not only presupposes limita
tions, but also fosters these rights, and, as can be inferred from the lan
guage of this canon, it is equally valid for the other rights of the faithful. 1 

Paragraph 1 deals with what could be called intrinsic or subjective 
moderation of rights of the faithful themselves, while § 2 is concerned 
with extrinsic or objective moderation exercised by the ecclesiastical au
thority. Each one refers-as explicitly stated in the law-to the "exercise 
of rights," and not to the rights themselves, although the common good of 

1. Cf. CodCom, "Relatio super priore schemate LEF," p. 84, in Legge e Vangelo. 
Discussione su una legge fondamentale per la Chiesa (Brescia 1972), p. 582. 
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the Church, the rights of others and provisions of the Hierarchy could also 
act as factors limiting the rights themselves. 2 

The two paragraphs in this canon originate in the LEF draft, and ap
pear to be inspired by Dignitatis humanae 7, which was quoted as a 
source in some schemata. 3 Dignitatis humanae 7 speaks of three princi
ples to be observed "in usu omnium libertatum": the principle of per
sonal and social responsibility-invoked in the explanatory Relatio of the 
Textus of the LEF in regard to § 1;4 that of the competence of authority or 
of public order-which relates to § 2; and that of maximum freedom. 
While the text of the canon does not allude directly to this last principle, 
we think that it should also be kept in mind in order to interpret this norm 
properly, insofar as it is compatible with the nature of the Church (bearing 
in mind that the lack of explicit reference to the principle could reflect the 
desire on the part of the draftsmen to avoid applying it in a manner exces
sively parallel to its application in civil societies). 

I. Subjective moderation of the exercise of rights (§ 1) 

a) Dignitatis humanae 7 explains the principle of personal and so
cial responsibility in the use of all liberties, pointing out that "in exercising 
their rights, individuals and social groups are bound by the moral law to 
have regard for the rights of others, their own duties to others and the 
common good of all." 

The parallel between c. 223 § 1 and this conciliar text is remarkable, 
despite the fact that there exist some differences between them apart 
from the necessary terminological adjustments required to apply such a 
principle to the governance of the Church. Thus, it is not mentioned that 
the obligation which is under discussion originates in moral law, and 
therefore, in divine law, which can be explained for reasons of legislative 
moderation. Furthermore, in contrast with the text of Dignitatis huma
nae, there is a desire in this canon to place the common good of the 
Church before other factors which the faithful are to consider when exer
cising their rights, which should likewise not strike us as strange, since 
the obligation of the faithful to keep "the common good of the Church" in 
mind assumes a concrete manifestation of the duty to preserve commun-

2. Cf. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), 
pp. 104-105. 

3. Cf. T. RINC6N-E. TEJERO, "Texto bilingiie (del Textus emendatus de la LEF)," in 
REDACCI6N Ius CANONICUM, El proyecto de la Ley Fundamental de la Iglesia (Pamplona 
1971), p. 31; P.-J. VILADRICH, "La declaraci6n de derechos y deberes de los fieles," in ibid., 
p. 1 50; J.M. PROVOST, commentary on c. 223, in The Code of Canon Law. A text and 
commentary (New York 1985), p. 158. 

4. Cf. CodCom, "Relatio super priore schemate . . .  ," cit. 
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ion always (c. 209 § 1),5 which, as we have seen, is the most basic duty of 
all baptized people and the fundamental limit and criterion for exercising 
all other rights and obligations of the faithful (see commentary on c. 209). 

b) What we have just said does not imply that the "common good of 
the Church" is restricted only to those factors immediately affecting com
munion with it , but also that this expression in general includes all that 
transcends the good of the individual and the interests of the ecclesial 
community. 

As the canon indicates, the faithful should take into account, when 
exercising their rights, in addition to the common good of the Church , "the 
rights of others and their respective duties towards others." Even though 
this latter expression-already used by the Council-may seem repetitive, 
since the rights of others entail, in and of themselves, the existence of a 
correlative duty, in reality it is not. Thus, duties towards others do not al
ways have to be correlative to rights; they can be solely moral duties, and 
the latter are also to be taken into account when deciding whether to exer
cise a given right or not , or whether to live it in a correct manner. Thus, for 
example, some members of the faithful may see themselves particularly 
compelled to exercise their right to receive a deeper formation in the sa
cred disciplines, if they consider that, in their circumstances, they could 
better fulfill their duty to carry out the apostolate. 

c) This prescription-as we already have indicated-refers to all 
rights of the faithful in the Church: those contained in this title, as well as 
the other rights which are recognized in the canonical system, including 
those rights to be exercised when "joined together in associations." 

The term "association" is to be interpreted here in its broadest sense, 
consistent with its council source , which speaks of "social groups" 
(DH 7b ), for which reason it includes not only associations of the faithful, 
created as such, but also any other grouping of the faithful , whether of a 
permanent or a temporary nature. There is nothing to prevent this norm 
from being applied even to hierarchical structures. 

2. Objective moderation of the exercise of rights (§ 2) 

a) By virtue of the principle of competence of the authority or of 
public order, it is primarily the responsibility of the powers in a society to 
def end the latter against those abuses which could arise under the pretext 
of the exercise of rights, without thereby implying that the authority might 
render that protection in an arbitrary way or unjustly favor one party, but 

5. Cf. H.J.F. REINHARDT, commentary on cc. 209-223, in Munsterischer Kommentar zum 
Codex Juris Canonici (Essen 1987), p. 223/1. 
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rather, pursuant to juridical norms, in accordance with objective moral 
order (DH 7c). 

The application of this principle to the Church explains the compe
tence of the ecclesiastical authority to regulate the exercise of the rights 
inherent in the faithful by focusing on the common good ( c. 223 § 2). This 
competence can only be contested with difficulty, since, when taken to
gether with what precedes, as has already been said, each right in the 
Church should be exercised in accordance with the logic of communion 
( c. 209), and it is also undeniable that it falls upon the Pastors to deter
mine what is required for the common good.6 

But the Hierarchy, when exercising this function, is to respect its lim
its, even though they may not have been expressly indicated in the canon, 
such that any act of the power of governance to avoid abuses in the exer
cise of the rights of the faithful may not be arbitrary and should adhere to 
divine law and the other juridical norms. 

b) Moderation by the ecclesiastical authority of the rights of the 
faithful, keeping in mind the common good, even though they refer pri
marily to legislative or executive norms from which they emanate, also in
cludes the exercise of its judicial power. 

In regard to rights under this title, the CIC contains numerous exam
ples of their regulation by the legislator. This regulation has been some
times undertaken through genuine developments in the norms-such as 
that suggested in cc. 298-329 in regard to the right of association 
(c. 215)-and, in others, by means of various prescriptions scattered 
throughout the entire CIC or in some of its books-such as those which 
explicitly set forth the demands of the right to receive spiritual assistance 
(c. 213); and in which can be seen its dual aspect, both positive and re
strictive, which moderation entails. 

The laws which curtail the free exercise of rights are to be inter
preted strictly (c. 18), and the same thing can be said for administrative 
acts (c. 36 § 1). 

Insofar as what is to be understood by "common good" is concerned, 
we repeat what was indicated when commenting upon the previous para
graph It includes all those factors which are in the interest of the ecclesial 
community and which connect either immediately or mediately with the 
principle of communion: the peaceful composition of the rights of the 
faithful, the ordered co-existence of the latter with justice and charity, the 
due custody of the ecclesial order, etc. (DH 7b ). 

c) When regulating the exercise of rights inherent to the faithful, the 
Hierarchy is naturally bound to consider the nature of each right. That is 
why it can be inferred that, when restricting the expression of the rights 

6. Cf. G. FELICIANI, Il popolo di Dio (Bologna 1991), p .  25. 
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contained in this title, special care is to be taken not to undervalue the im
portance and significance of the common condition of the faithful, which, 
as we have come to understand, is grounded to a large degree in divine 
law (see commentaries on cc. 209-222), and is called to extend the scope 
of its effectiveness to the most diverse fields and relations. 7 

As a result, if ecclesiastical authority has the power to regulate the 
exercise of rights inherent to and shared by the baptized, it is to keep in 
mind that this rule finds an inviolable limit in divine law, and that the same 
common good of the Church demands respect for, and the advancement 
of, the fundamental rights of the faithful within their just measure. For 
this reason, any subsequent limitation on those rights should be of an ex
ceptional nature and should be justified on the basis of grave and ade
quate reasons. 8 

d) During the task of writing the LEF, some canonists proposed that 
fundamental rights of the faithful could be solely restricted by law, with
out affecting their substance.9 Even though this suggestion has not been 
included in the language of the canon, it seems evident that such rights are 
to be especially protected and minimally restricted, as perhaps has been 
suggested by eliminating the final clause which appeared in all the sche
mata of this prescription, until its shift from the LEF draft to the text of 
the Code, which stated that the rights inherent to the faithful could also be 
restricted through incapacitating and disqualifying laws.10 

In fact, even though the suppression of this clause does not mean to 
negate that possibility-which the authority of the Church certainly has, 
and by which it can, for example, establish new impediments for mar
riage-it denotes, at least, the will of the legislator not to insist overly 
much on the negative aspects of moderation, so as not to darken the prin
ciple of maximum freedom. This is a principle according to which free
dom "is not to be curtailed except when and in so far as necessary" 
(DH 7c), and it also fits in the Church as cc. 18 and 36 § 1 denote, in partic
ular in regard to such important rights as those contained in this title of 
the Code, which concludes with this c. 223. 

7. Cf. ibid. , p. 26. 
8. Cf. ibid.; idem "I diritti e doveri dei fedeli e dei laici in specie. Le associazioni," in fl 

nuovo Cadice di diritto canonico. Aspetti fondamentali della codificazione postconciliare 
(Bologna 1983), pp. 260ff; J.I. ARRIETA, "I diritti dei soggetti nell'ordinamento canonico," in 
Fidelium Jura 1 (1991), pp. 29- 30. 

9. Cf. "Lex Ecclesiae Fundamentalis. Bericht iiber die Arbeitsergebnisse eines 
Kanonistischen Symposions in Munchen 1971,  c. 25  §2 , "  in Archiv fur ka tholisches 
Kirchenrecht 140 (1971), p. 435. 

10. Cf. T. RINC6N-E. 'I'EJERO, "Texto bilingue ... ," cit., p. 31; Comm 12 (1980), p. 43. 
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TITULUS II 

De obligationibus et iuribus 
christifidelium laicorum 

TITLE II 

CAPARROS 

The Obligations and Rights of the Lay Members 
of Christ's Faithful 

------- INTRODUCTION ------

Ernest Caparros 

1. The teaching of Vatican Council II 

Vatican Council II has brought to light in a dazzling way the role of 
lay people in the ecclesial mission of salvation. The rediscovery of the af
firmation of St. Peter, "you are a chosen race, a royal priesthood, a holy 
nation, God's own people ... once you were no people but now you are 
God's people" (1 Pt 2:9-10), 1 has given rise to texts rich in meaning for the 
people of God as a whole, and in particular, for lay people. Full members 
of the people of God also have, principally, specific tasks to fulfill in the 
ecclesial mission of salvation. In this way, then , lay people "live in the 
world ... They are called there by God that by exercising their proper func
tion and led by the spirit of the Gospel they may work for the sanctifica
tion of the world from within as a leaven. In this way they may make 
Christ known to others" (LG 31).2 "The lay apostolate ... is a participation 
in the salvific mission of the Church itself. Through their baptism and con
firmation all are commissioned to that apostolate by the Lord Himself . . .  
Now the laity are called in a special way to make the Church present and 
operative in those places and circumstances where only through them can 
it become the salt of the earth. Thus every layman, in virtue of the very 
gifts bestowed upon him , is at the same time a witness and a living 

1. Cf. P. RODRIGUEZ, "Sacerdocio ministerial y sacerdocio comun en la estructura de la 
Iglesia," in Romana 3 (1987), pp. 162-176. 

2. Cf. G. Lo CASTRO, "La misi6n cristiana de! laico," in La misi6n del laico en la Iglesia y 
en el mundo (Pamplona 1987), pp. 441-463, especially 447-454. 
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instrument of the mission of the Church itself "according to the measure 
of Christ's bestowal." (LG 33). 

The sources reproduced in each canon refer to other texts, not only 
to Lumen gentium , but also to Guadium et spes, Apostolicam actuosi
tatem , and many other conciliar documents. It is clear that the faithful 
considered under this title are those persons whose specific mission is ex
ercised in the world, within earthly realities, since this is where the spe
cific vocation of being the yeast in the dough, the salt of the earth, is put 
into practice. 

2. The teaching of the Popes 

This teaching of the Council has been developed, and to put it an
other way, has been driven home by the Popes, who do not cease to recall 
that "lay people, whose particular vocation places them in the midst of the 
world and in charge of the most varied temporal tasks, must for this very 
reason exercise a very special form of evangelization" (EN 70) ;  or that 
"their specific vocation and their mission is that of expressing the Gospel 
in their lives and, in that way, of inserting the Gospel as leavening into the 
reality of the world in which they live and work "3 

Worthy of note is the insistence on the role belonging to lay people in 
the mission of the Church as a consequence of baptism and of confirma
tion, as expressed by John Paul II's interventions. The texts in which he 
develops those subjects, in his apostolic travels as well as his meetings in 
Rome, are very numerous. 4 

It seems clear that the Pope wishes to reach those mentalities which 
have not yet fully embraced the great message of Vatican II in this regard, 
by insisting on the novus habitus mentis requested by Paul VI, in order to 
move beyond, in a greater definitive way, the old vision of the layperson
longa manus of the Hierarchy, which spirit still persists, despite the jurid
ical texts, which have faithfully and clearly adopted the teachings of Vati
can II. 

3. JOHN PAUL II, "Homilia sobre el papel de los laicos," Limerick, October 1, 1979, no. 2, in 
L'Osservatore Romano, ed. in French (hereafter, cited as ORLF) November 9, 1979, pp. 14-
15. (English edition: "Task of the Laity: to permeate society with the leaven of the Gospel," 
Limerick, October 1, 1979, in L'Osservatore Romano, October 15, 1979, p. 6). 

4. For example, cf. "Homilfa para la clausura del Sinodo holandes,"  January 31, 1980, 
no. 6, in ORLF February 5, 1980, pp. 1-2 (English edition: "Homily of Pope John Paul in the 
Sistine Chapel at the Conclusion of the Work of the Synod of Dutch Bishops," January 31 ,  
1980, in L'Osservatore Romano, February 1 1 ,  1980, p. 2); "Discurso en Campo Grande," 
July 6, 1980, in ORLF August 29, 1980, pp. 4-5 (English edition: "Meeting with Constructors 
of Pluralistic Society," July 6, 1980, in L'Osservatore Romano, August 4, 1980, p. 5); "Discurso 
en la V asamblea del Consejo pontificio para los laicos," October 5, 1981, in ORLF October 
13, 1981, p. 4 (English edition: "Pope John Paul to the Council for the Laity," October 5, 1981, 
in L'Osservatore Romano, October 19, 1981, p. 4); "Homilia en Toledo," November 4, 1982, in 
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3. The justification for a special title for the lay faithful 

CAPARROS 

The doctrine generally accepts5 that, notwithstanding the name of 
this title, the obligations and rights subject to regulation are not exclusive 
to the lay members of the faithful discussed in the tripartite division of 
c. 207 § 2, that is, those of the laity who may be singled out through a pos
itive note of secularity, inasmuch as they are neither priests nor members 
of institutes of consecrated life or societies of apostolic life-in other 
words, secular lay people. Agreement also exists that the definition of lay 
people in the present title should be focused under the terms of the defini
tion confirmed by c. 399 of the CCEO and reaffirmed by the CCC,6 thereby 
ruling out all ambiguity. 

What is under discussion here are obligations and rights, some of 
which are rooted in natural law, that belong to all members of the people 
of God. Even those mentioned in c. 226, attributed to parents, are not in 
any way the exclusive patrimony of lay people, given that, under certain 
conditions, married men may be ordained deacons in the Latin Church, 
and they may be ordained presbyters in the Eastern Churches, without 
overlooking the married pastors of Christian Churches, who are subse
quently ordained in the catholic Church with a dispensation from the obli
gation of celibacy. In other words, the set of rights and duties recognized 
under this title, while paradigmatically lay in nature, are not reserved ex
clusively for the lay members of the faithful. 

Why, then, is there a special title used to frame these obligations and 
rights? Perhaps the legislator has considered it as an opportunity ( or even 
a matter of historical necessity) to clarify and highlight the advances 
achieved by Vatican Council II in rediscovering the role and the participa
tion of lay people in the saving mission of the Church. It seems fairly evi
dent that the required change in mind-set is still in the process of being 

ORLF November 16, 1982, pp. 13-14; "Discurso a la Conferencia Episcopal de Papua-Nueva 
Guinea e Islas Salomon," May 8, 1984, in ORLF May 15, 1984, pp. 9-10 (English edition: 
"Meeting with the Bishops of Papua New Guinea at Port Moresby, " May 8, 1984 in 
L'Osservatore Romano, May 14, 1984, p. 16).; "Discurso en el encuentro con el clero, los 
religiosos y los laicos," May 1 1 ,  1984, no. 5, in ORLF May 22, 1984, p. 6 (English edition: 
"Meeting with the Clergy, Religious and Laity in Bankok," May 11 ,  1984, in L'Osservatore 
Romano, May 21 ,  1984, p. 8) .; CL 32-44 and passim; "Discurso al Consejo pontificio para los 
laicos," November 23, 1990, no. 4, in ORLF December 4, 1990, p. 4 (English edition: "Pope 
Addresses Plenary of Council for Laity," November 23, 1990, in L'Osservatore Romano, 
December 3, 1990, p. 5).; "Mensaje de Juan Pablo II para la Jornada mundial de las misiones," 
no. 1, in ORLF June 11, 1991, p. 12; "Homilia en Angra do Heroismo," May 11, 1991, no. 17, in 
ORLF May 21 ,  1991, p. 7; PDV 17, 18, 59, 74 and passim; etc. 

5. Cf. J. PROVOST, in The Code of Canon Law: a Text and Commentary (New York 1985), 
p. 160; D. LE TOURNEAU, Le Droit canonique (Paris 1988), p. 58; J. HERVADA, Misi6n laical y 
formaci6n, in idem, Vetera et Nova II (Pamplona 1991), p. 1278. 

6. Cf. CCC, nos. 897 and 1269. 
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fulfilled and that the lay mind-set has not yet entirely taken root, either 
among the clergy, among the laity, or among the members of institutes of 
consecrated life. The road which has yet to be traveled seems fairly long, 
given that it is easier to resort to the idea of the ministry7 as promotion of 
the laity than that of the rights and duties which are to be recognized by 
each of the baptized, with the necessary sense of reciprocity of all rela
tionships of justice, which demands reciprocal duties and rights towards 
other members of the baptized, whether members of the Hierarchy or not. 
Evidence of the road yet to be traveled is the intervention of the Holy See 
through the interdicasterial Instruction Ecclesiae de Mysterio,  of 
August 15, 1997, regarding some issues related to the collaboration of the 
lay faithful in the ministry of the priests. 

It is necessary to point out here that, inasmuch as models for the 
laity are ancient or little known, the tendency can occur ( on the part of the 
clergy as well as of the laity) to consciously or unconsciously clericalize 
the laity, against which the Synod on the laity has warned us.8 We can thus 
rejoice in the canonization of Josemaria Escriva, for the rich lay message 
which he contributes, and in the beginning of the beatification process of 
Robert Schuman. The challenge lies precisely in helping all baptized per
sons not to lose their sacramental or charismatic identity. The canons of 
this title are, and should be even more so in the future, highly suitable 
means to face this challenge. 

It seems clear that the historical need to insist on the rights of lay 
people has not yet ceased, since the CCEO also devotes its title XI to lay 
people, a title whose similarities to ours are evident. 

4. Conclusion 

Shortly after promulgation of the CIC, some amused themselves with 
counting the canons devoted to lay people, and to deduce, from their re
duced number, an abandonment of the laity. Some even managed to affirm 
that very little space was left to lay people in the Church. Reasoning of 
this kind, typical of the habitus mentis showing a hierarchical bias prior 
to Vatican II, does not seem capable of conceiving that the absence of reg
ulation, or regulation reduced to the mention of right or a duty, may be 
due to the recognition of the legitimate freedom of action of the baptized 
(certainly always conjoined with responsibility), and as a consequence, to 

7. This concept has been specified in this context in EdM, art. 1. 
8. Cf. "Vocation et mission des lai:cs dans l'Eglise et dans le monde vingt ans apres la 

Concile Vatican II, Document de travail du Secretariat du Synode des eveques," nos. 22-24, 
27-37 and passim, in La documentation catholique 1894 (April 25, 1985), pp. 444-456; CL 9, 
15, 23 and passim; PDV 59, 74 and passim; clarifications confirmed in EdM: cf. especially 
nos. 9, 15-17 .. 
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the incompetence of the Hierarchy, ex rei natura, to regulate the details, 
the how, where, and when of the action of the confirmed-baptized9 in ex
ercising the common priesthood at the heart of temporal realities. 

9. Cf. J. I. ARRIETA, "Coordenadas fundamentales de la actuaci6n de los fieles laicos en la 
sociedad temporal y en la Iglesia," in A. DE LA HERA-E. MOLANO-A. ALVAREZ DE MORALES (dir.), 
Las relaciones entre la Iglesia y el Estado (Madrid-Pamplona 1989), pp. 832-836 and 840-
845. Cf., for recent clarifications from the Holy See, Interdicasterial Instr. EdM. 
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224 

Tit. II. The Obligations and Rights of the Lay Members . . .  c. 224 

Christifideles laici, praeter eas obligationes et iura, quae 
cunctis christifidelibus sunt communia et ea quae in aliis 
canonibus statuuntur, obligationibus tenentur et iuribus 
gaudent quae in canonibus huius tituli recensentur. 

Lay members of Christ's faithful have the obligations and rights enumer
ated in the canons of this title, in addition to those obligations and rights 
which are common to all Christ's faithful and those stated in other canons. 

SOURCES: 

CROSS REFERENCES: cc. 129 § 2, 207 § 1, 208-223, 225-231, 275 § 2, 
278 § 3, 759, 774 § 2, 776, 835 § 4, 907, 1063-1064, 
1366, 1390, 1398, 1427 § 3. 

COMME NTARY ------

Ernest Caparros 

l .  The effect of the codification 

This canon invokes the effect of codification, in other words, that 
manner of proceeding, natural to the jurist of a codified juridical system, 
which prompts him to trace all the outlines of each provision at the heart 
of the Code. Thus, when we refer to the obligations and rights of the lay 
faithful, the first sentence of this canon puts us on guard: those obliga
tions and rights are regulated here and there in the Code, even though a 
certain regrouping occurs in the canons that follow. It is evident that refer
ence must be made to the preceding title, given that, in many cases, the 
obligations and rights concerning lay people are nothing other than the ex
plicit enunciation of recognized rights, or of obligations imposed on all the 
faithful. It also becomes obvious that it is necessary to establish concor
dances with various canons in the present title. But, in order to offer a 
total perspective, it is necessary that students of c. 224 bear in mind the 
canons related to each of the norms in titles I and II of part I of book II 
(see the cross-references at the beginning of the various canons). 

2. The lay faithful 

The language of this canon does not leave any doubt that the mem
bers of the people of God are determined to be those to whom this title is 
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addressed (see introduction to the title: number 3). It is sufficient now to 
recall that these canons primarily consider, while not in an exclusive 
way, lay people who are endowed with a note of secularity, in other 
words, the lay people of c. 207 § 1. They can be distinguished, therefore, 
by the positive aspect of being committed in negotia saecularia1 and by 
the negative aspect of not having received the sacrament of orders or of 
not being members of an institute of consecrated life or of a society of ap
ostolic life. 2 

Some current tendencies, most likely as a result of a poorly under
stood wish to promote lay people, attempt to multiply the lay "ministries" 
and to reduce the essential difference between the priestly ministry of the 
faithful who have received the sacrament of orders and the other mem
bers of the people of God, to whose service they have been ordained. It 
seems clear that this confusion between the ministerial or hierarchical 
priesthood and the common priesthood of all the members of the faithful 
is not conducive to an understanding of the obligations and rights of the 
members of the people of God. 3 The difference, deeply rooted in divine in
stitution (cf. LG 10; c. 207 § 1), is even stressed by some prohibitions, im
posed sometimes on the clergy (cc. 275 § 2, 278 § 3), and other times on 
lay people ( c. 907). 

However, that difference, however pronounced it may be, should not 
be understood as the absence of cooperation of lay people in certain as
pects of the exercise of the priestly,4 prophetic5 and royal6 munus of 
Christ (cf. CCC, 901-913). The difference allows us, on the other hand, to 
discover the otherness of these relations and to determine upon whom 
given duties should fall (such as those of parents, within the scope of cat
echesis: cc. 774, 835 § 4), and upon whom weighs a reciprocal obligation 
(such as those of the pastors in transmitting adequate formation: cc. 776, 
1063, 1064). 

Thus, in this way, the difference should be accompanied by an atti
tude of cooperation in greater harmony. But let us also not forget that con
troversies may arise, and that in those cases, it is appropriate to address 
them to the competent diocesan tribunal (cf. c. 1427 § 2). 

1. Cf. R. LANZETTI, "L'indole secolare propria dei fedeli laici secondo l'Esortazione 
Apostolica post-sinodale 'Christifideles laici'," in Annales Theologici 3 (1989), pp. 35-51. 

2. Cf. LG 27, 31, 33; CCC, 897-899. 
3. Cf. JOHN PAUL II, "Alocuci6n a los participantes en el Simposio, organizado por la CpC, 

'La participaci6n de los laicos en el ministerio sacerdotal', "  April 22, 1994, in L'Osservatore 
Romano, Weekly Edition, May 1 1 ,  1994, p. 3. (English Edition: "Participation of the Lay 
Faithful in the Preistly Ministry," April 22, 1994, in L'Osservatore Romano, Weekly Edition, 
May 11 ,  1994, p. 3.) 

4. Cf., e.g., cc. 230, 861 § 2, 910 § 2, 943, 11 12, 1168. 
5. Cf., e.g., cc. 759, 766, 774 §2, 784-785, 835 §4. 
6. Cf., e.g., cc. 129 § 2, 443 §4, 492, 494, 517 § 2, 536, 537, 1421 § 2, 1424, 1428. 
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Finally, abstaining from the exercise of certain rights or the non-per
formance of certain obligations may give rise to ecclesiastical sanctions, 
such as, for example, those provided for parents who do not properly look 
after their obligations to baptize their children and to educate them within 
the catholic Church (c. 1366), for those who do not respect the right to a 
good reputation recognized under c. 220 ( c. 1390), or for those who pro
cure an abortion ( c. 1398). 
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§ 1.  Laici, quippe qui uti omnes christifideles ad aposto
latum a Deo per baptismum et confirmationem depu
te  n tur, ge nerali  obligatione tenentur et iure 
gaudent, sive singuli sive in consociationibus co
niuncti, allaborandi ut divinum salutis nuntium ab 
universis hominibus ubiqueterrarum cognoscatur et 
accipiatur; quae obligatio eo vel magis urget iis in 
adiunctis, in quibus nonnisi per ipsos Evangelium 
audire et Christum cognoscere homines possunt. 

§ 2. Hoc etiam peculiari adstringuntur officio, unusquis
que quidem secundum propriam condicionem, ut 
rerum temporalium ordinem spiritu evangelico im
buant atque perficiant, et ita specialiter in iisdem 
rebus gerendis atque in muneribus saecularibus 
exercendis Christi testimonium reddant. 

§ I. Since lay people, like all Christ's faithful, are deputed to the aposto
late by baptism and confirmation, they are bound by the general obli
gation and they have the right ,  whether as  individuals or in 
associations, to strive so that the divine message of salvation may be 
known and accepted by all people throughout the world. This obliga
tion is all the more insistent in circumstances in which only through 
them are people able to hear the Gospel and to know Christ. 

§ 2. They have also, according to the condition of each, the special obliga
tion to permeate and perfect the temporal order of things with the 
spirit of the Gospel. In this way, particularly in conducting secular 
business and exercising secular functions, they are to give witness to 
Christ. 

SOURCES: § 1: PIUS PP. XII, Alloc., 14 oct. 1951 (AAS 43 [1951] 784-
792), PIUS PP. XII, Alloc., 5 oct. 1957 (AAS 49 [1957] 922-
939); LG 33; AA 2, 3, 17; AG 21, 36 
§ 2: LG 31; AA 2-4, 7; GS 43 

CROSS REFERENCES: cc. 114, 209, 211, 212, 213, 215, 220-223, 227, 
229, 327, 383 § 1, 386, 387, 528-530, 747, 773, 774 
§ 2, 776, 778, 780, 793-797, 804-807, 811, 813, 
822 § 3, 823, 1260, 1261 
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COMMENTARY ------

Ernest Caparros 

l .  Canons 211 and 225 

The study of the texts of Vatican Council II allows us to establish a 
fairly precise juridical framework with reference, on the one hand, to the 
moral duty of all the faithful-and specifically lay people-to exercise the 
apostolate, and, on the other, to the right (ius nativum), rooted in bap
tism, 1 to participate in the saving mission of the Church, without the need 
of any mandate other than that of Christ ( cf. AA 3). 

Applying to lay people the duty-right of all the faithful, as provided 
for under c. 211, to continue the divine message of salvation, c. 225 speci
fies that this general obligation is even more urgent since human beings 
can receive the proclamation of the Gospel and know Christ only through 
them (the laity).2 

On the other hand, it is interesting to point out that c. 14 CCEO is 
practically identical to c. 211 CIC; and it is also worthy of note that in the 
CCEO, the provisions on the faithful and their rights and obligations are 
grouped under title I, only preceded by six preliminary canons. In con
trast, according to the methodology followed in that Code, lay people are 
found in title XI, since it has instead given priority to the structures of the 
ecclesiastical organization rather than to the members of the people of 
God. In that title XI, in regard to lay people, c. 406 CCEO does not repro
duce more than the last sentence of c. 225 § 1 of the CIC, making a cross
reference to c. 14 CCEO. What is involved, then, are identical provisions, 
for all practical purposes. 

Thus, in this way, the moral duty, as well as the right to extend the 
message of salvation, which is an obligation of all members of the people 
of God, is carried out in an essential way by lay people. In fact, in the vast 
majority of circumstances, people can only manage to know Christ and to 
receive a living testimony of the Gospel through lay people: "Their activity 
in ecclesial communities is so necessary that, for the most part, the apos
tolate of the pastors cannot be fully effective without it" (CCC, 900; 
cf. LG 33). 

1. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia, 3rd ed. (Pamplona 1991), pp. 117-118 
and passim (English translation: Faithful and laity in the Church, Shannon 1976). 

2. Cf. G. Lo CASTRO, "La misi6n cristiana del laico," in La misi6n del laico en la Iglesia y 
en el mundo (Pamplona 1987), pp. 456-460. 
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2. The duty-right relative to the apostolate 

CAPARROS 

The moral duty to carry out the apostolate, a general obligation of all 
the faithful , particularly lay people, cannot be urgedjuridically, given that 
it involves an ascetic consequence linked to another moral obligation, also 
arising from baptism: that of seeking sanctity (cf. c. 210; cf. c. 13 CCEO). 
Thus, a member of the faithful may not be constrained to carry out the 
apostolate on the sole basis of this duty, but neither can one be prevented 
from doing so. What is dealt with here is a right that falls within the sphere 
of what has been called the conditio libertatis. 3 In effect, the right that be
longs to each member of the faithful, and more specifically to each layper
son, to exercise the apostolate is a true right capable of being demanded 
erga omnes, and it calls upon the obligations of other members of the 
faithful, and in particular, of the pastors. We find ourselves, then, before 
an inter-subjective social situation of a juridical nature.4 Among the obli
gations of the pastors, recognized under the law are those of providing as
sistance from spiritual riches, the word of God and the sacraments 
( c. 213), or that of facilitating lay people to acquire the knowledge of 
Christian doctrine ( c. 229). 

On the other hand, given that this involves one of the fundamental 
rights, we find ourselves faced with a right that should be protected if we 
wish to respect the founding will of Christ. 5 It is a general right (belonging 
to all the faithful), perpetual and inalienable;6 but, precisely because it in
volves one of the manifestations of the sphere of autonomy and freedom 
of all the faithful, and in particular of lay people, guaranteed to all by the 
Code-but clarified for lay people, above all, by cc. 225 § 2 and 227-it is 
impossible to foresee all its applications in the abstract: "The initiative of 
lay Christians is necessary especially when the matter involves discover
ing or inventing the means for permeating social, political, and economic 
realities with the demands of Christian doctrine and life. This initiative is a 
normal element of the life of the Church" (CCC, 899). 

3. Cf. P.J. VILADRICH, Teoria de las derechos fundamentales del fiel (Pamplona 1969), p. 
125 and passim; P. LOMBARDiA, "Los laicos en el derecho de la Iglesia," in Ius Canonicum 6 
(1966), pp. 339-374; idem, "Los derechos fundamentales del cristiano en la Iglesia y en la 
sociedad," in E. CORECCO-N. HERZOG-A. SCOLA (eds.), Les droits fondamentaux du chretien 
dans l'Eglise et dans la societe (Freiburg in Brisgau-Milan 1981, pp. 15-31), especially pp. 
17-18; J. HERVADA-P. LOMBARDiA, El Derecho del pueblo de Dias I (Pamplona 1970), pp. 294-
309; J. HERVADA, Elementos de Derecho constitucional can6nico (Pamplona 1987), pp. 126-
139. 

4. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia , cit., p. 1 18; cf. AA 24. 
5. Cf. J. HERVADA, Pensamientos de un canonista en la hara presente (Pamplona 1989), 

p. 124. 
6. Cf. P. LOMBARDiA, Lecciones de Derecho Canonico (Madrid 1984), pp. 80-82; 

J. HERVADA, "Los derechos inherentes a la dignidad de la persona humana," in Humana iura 
1 (1991), pp. 345-376. 
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3. The necessary flexibility of the solutions 

c. 225 

In no place ( conciliar texts, interventions of the Popes, juridical pro
visions) can precise indications be found regarding the mode of fulfilling 
these apostolic tasks. In fact, in the endeavor of lay people to seek sancti
fication of the world through the testimony of Christ in temporal realities 
and through them, there does not exist in any way whatsoever a "Catholic 
solution," applicable to the management of the temporal order or to the 
performance of secular offices. On the contrary, instead there exists great 
diversity and, therefore, freedom of alternatives to put into practice, ac
cording to the spirit of the Gospel, and always keeping in mind the teach
ings of the Magisterium (hierarchical communion). What is involved, in 
short, is an attempt to develop what has been described, using an expres
sion that is very much to the point, as a lay mentality. 7 

It seems evident that the task of Christianizing the temporal order 
cannot be achieved by people other than those who, conscious of their 
faith, form part of that temporal order; of people who are in the world, 
without being worldly.8 But it becomes not less evident that it is impossi
ble to contribute uniform solutions to the multiple questions that can be 
raised in various circles, cultures, countries, etc. The challenge is im
mense, and flexibility and variety are part of the means needed to meet it. 
Thus, it is normal that the Code (also the CCEO) is limited to establishing 
the obligation-the moral duty-to give testimony, to imbue the temporal 
order with an evangelical spirit, thereby exercising freedom, without de
termining ulterior reasons. In fact, to specify the ways in which this can be 
done, to give orders, to establish the scope of action in other ways, would 
be to go against the principle of freedom and of autonomy in c. 227. 

In all other respects, it does not have to be said that, in order to ful
fill this moral duty, the laity can act alone, but they may also do so by tak
ing advantage of the diverse forms of association provided for under 
canon law as well as in the law of the country. It should not be forgotten, 
however, that the forms of associations of the apostolate are not neces
sary, and that even less so is a specific form of association. The principle 
of freedom should also be given preference in this alternative. 

This principle of freedom and of autonomy is juridically guaranteed 
at the present time,9 and constitutes an inalienable right of lay people. 

7. Cf. J. ESCRIVA, "Passionately loving the world," (homily given on October 8, 1967), in 
Conversations with Monsignor Escriva de Balaguer, 2nd ed. (Shannon: Ecclesia Press, 
1972), no . 117; A. DEL PORTILLO, "Intervista sul fondatore dell'Opus Dei," a cura di Cesare 
Cavalleri (Milan 1992), pp. 28-38; J. HERVADA, Misi6n laical y formaci6n, in idem, Vetera et 
Nova, II (Pamplona 1991), pp . 1288- 1291 . 

8. Cf. J. HERRANZ, "Le statut juridique des laYcs: l'apport des documents conciliaires et du 
Code de droit canonique," in Studia Canonica 19 (1985), p. 254, note 14. 

9. Cf. c. 227; also cf. c. 402 CCEO; GS 43; CL 20-23.Cf. c. 227; also cf. c. 402 CCEO; GS 43; 
CL 20-23. 
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It should always constitute a guide in the search for solutions related to 
the obligation of lay people to Christianize the world. This should allow us 
to let ourselves be illuminated by a lay mentality, and to avoid any ap
proach to the problem that does not consider lay people other than 
through a clericalized perspective, which does not envision for them func
tions to take the place of the clergy, in such a way that to speak about the 
role of lay people becomes the equivalent of speaking about "intra
ecclesial ministries, " or that cannot conceive of the participation of lay 
people in the saving mission of the Church unless framed by the Hierar
chy, thereby eliminating the vast scope of autonomous and responsible 
participation of lay people in the re-Christianization of society. 

The specific vocation of the laity imposes on them the responsibility 
and the obligation to make Christ present through His testimony and His 
word. What is not involved here are those specific tasks which the Hierar
chy may entrust to one layperson or another, by virtue of their particular 
competence, 10 or for the purpose of relying on the point of view of a lay
person in a collegial organization. 1 1  Rather, we are speaking here about 
the mission inherent to the layperson iure proprio, as a result of the gifts 
received in baptism and in confirmation, without requiring any other spe
cific mission. The world, given its multiplicity of situations and of tempo
ral realities, is the vast field of this mission of the laity. 

4. The obligations corresponding to rights 

The framework clearly delineated in c. 225, as we have already 
stated, is nothing other than the specific application to lay people of the 
right and obligation of all the faithful to exercise the apostolate, 12 which 
represents, in and of itself , the result of the general obligation to seek 
sanctity. 13 But lay people may not fulfill their obligations if they are not 
sustained by the spiritual riches of the Church, and, above all, by the word 
of God and the sacraments; for this reason, they are recognized as having 
the right to receive assistance from the spiritual riches14 (see commentary 
on c. 229). The exercise of these rights imposes, therefore, reciprocal obli-

10. Cf., e.g., cc. 492 § 1, 822 §3, 1421 §2. 
11 .  Cf. , e.g. , cc. 443 §4, 463 §2 , 512, 536. 
12. Cf. cc. 211  and 216; also cf. CCEO, cc. 13 and 19; A. MARZOA, "Apostolado laical 

individual, " in Ius Canonicum 26 (1986), pp. 627- 650. 
13. Cf. c. 210; also cf. CCEO, c. 13; J.I. ARRIETA, "Formaci6n y espiritualidad de los laicos," 

in Ius Canonicum 27 (1987), pp. 79-97; J. HERVADA, Misi6n laical ... , cit. , pp. 1280-1287. 
14. Cf. cc. 217, 229, 747, 773, 776, 778, 780, 794, 795, 804-806, 823; CCEO, cc. 20, 404, 595, 

617, 624 §§1 and 3, 628, 629 , 636, 638, 652. 
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gations on the pastors, 15 who should seek to offer with diligence all super
natural and spiritual means, as well as formation in doctrine, needed for 
the laity to be able to fulfill their mission in the world; and this should take 
into account the specific needs which become evident (cf. c. 212 § 2; 
c. 15 § 2 CCEO). 

5. The service of pastors 

The sacred pastor, and in particular, he to whom a given portion of 
the people of God has been confided, "sent as he is by the Father to gov
ern his family," is invited to have "before his eyes the example of the Good 
Shepherd, who came not to be served but to serve ( cf. Mt 20:28; Mk 10:45) 
and to lay down his life for his sheep (cf. Jn 10:11)" (LG 27, 34; cf. PO 6). In 
a more specific way, the Decree Christus Dominus states: "in exercising 
his office of father and pastor the Bishop should be with his people as one 
who serves, as a good shepherd who knows his sheep and whose sheep 
know him, as a true father" (CD 16). John Paul II explains: "Like Christ, 
the Bishop, for lay people, is he who serves."16 In Christifideles laici it is 
also stressed: "The mission of the Apostles, which the Lord Jesus contin
ues to entrust to the pastors of his people, is a true service, significantly 
referred to in Sacred Scripture as 'diakonia', namely, service or ministry" 
(CL 22).17 

This fundamental notion of service-strongly rooted in the Scrip
tures, 18 very clearly formulated in the documents of Vatican II, 19 and fre
quently emphasized by the Popes-has not been formally adopted in the 
norms of the Code. However, it underlies the enumeration of obligations 
and functions, both of the bishops as well as parish priests. 

As we have indicated above (see numbers 2 and 4 above), on the one 
hand, the rights of lay people are recognized, whether considered as such, 
or whether viewed from the perspective of the faithful; and on the other, 
obligations are imposed on the pastors, primarily on those who are at the 
head of portions of the people of God, but also on members of the presby
terate, in particular, on the parish priests. Let us limit ourselves to point-

15. Cf. A. DEL PORTILLO, "El Obispo diocesano y la vocaci6n de los laicos," in PH. DELHAYE
L. ELDERS (dir.), Episcopate munus. Recueil d 'etudes sur le ministere episcopal offertes en 
hommage a S.E. Mgr. J. Gijsen (Van Gorcum 1982), pp. 197-205; C.J. ERRAZURIZ, fl "munus 
docendi Ecclesiae": diritti e doveri deifedeli (Milan 1991), pp. 33-35. 
16. JOHN PAUL II, Discurso a la Conferencia Episcopal de Irlanda, September 30, 1979, in 

ORLF, October 9, 1979, p. 12 (English Edition: "To the Bishops of Ireland," September 30, 
1979, in L'Osservatore Romano, October 15, 1979, pp. 2 - 5). 
17. Cf. P. RODRIGUEZ, "Sacerdocio ministerial y sacerdocio comun en la estructura de la 

Iglesia," in Romana 3 (1987), especially pp. 173-175. 
18. Cf. Mt 20:28; Mk 10:45; Lk 22:26-27; Jn 10: 11 .  
19. Cf. LG 27, 34; CD 16; PO 6. 
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ing out that, given the specific study which is inherent to the commentary 
on each canon, that these rights and obligations should be analyzed al
ways bearing in mind the salus animarum suprema lex ( cf. c. 1752) as a 
final touchstone; but also from a closer perspective: the moral duty im
posed on lay people to Christianize and to sanctify temporal realities with 
freedom, spontaneity and autonomy, as well as the obligation of the pas
tors to transmit the word of God, faith and the sacraments in their full
ness, within a dimension of service to the people of God. 

Let us stress, finally, that this also involves relationships of a juridi
cal nature, in which the sense of otherness must be rooted in the suum 
cuique tribuere. The layperson who wishes to assume his or her moral 
duty has the right to demand the spiritual and doctrinal assistance of the 
pastors, in the same way that, for their part, they should faithfully support 
"what the sacred Pastors, who represent Christ, declare as teachers of the 
faith and prescribe as rulers of the Church" ( c. 212 § 1 ). 
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§ 1 .  Qui in statu coniugali vivunt, iuxta propriam voca
tionem, peculiari officio tenentur per matrimonium 
et familiam ad aedificationem populi Dei allabo
randi. 

§ 2.  Parentes, cum vitam filiis contulerint, gravissima 
obligatione tenentur et iure gaudent eos educandi; 
ideo parentum christianorum imprimis est christia
nam filiorum educationem secundum doctrinam ab 
Ecclesia traditam curare. 

§ 1. Those who are married are bound by the special obligation, in accor
dance with their own vocation, to strive for the building up of the 
people of God through their marriage and family. 

§ 2. Because they gave life to their children, parents have the most seri
ous obligation and the right to educate them. It is therefore primarily 
the responsibility of Christian parents to ensure the Christian educa
tion of their children in accordance with the teaching of the Church. 

SOURCES: § 1: AA l l ;  GS 52 
§ 2: C. 1372 § 2; GE 3 

CROSS REFERENCES: cc. 98 § 2, 101, 111 § 1, 212 §§  2-3, 213, 217, 219, 
229, 233 § 1, 386, 387, 528, 529, 774 § 2, 776, 780, 
785, 793, 796 § 2, 797-799, 803, 804, 806, 810, 835 
§ 4, 843, 851, 2°, 855, 867 § 1, 868, 890, 914, 1055 
§ 1, 1063, 1071 § 1, 6°, 1128, 1136, 1252, 1366, 
1478 

COMME NTARY ------

Ernest Caparros 

l .  Foundation of the juridical obligation of parents 

Paragraph 1 of this canon ( cf. c. 407 CCEO) specifically applies the 
moral duty to exercise the apostolate to married people, 1 recalling that 
their privileged means of evangelization is precisely marriage and the fam
ily (cf. CCC, 902). But in § 2 a very serious (gravissima) juridical obliga
tion is imposed on parents: to give their children a Christian education, by 

1. Cf. cc. 211 and 225; cf. cc. 14, 401 and 406 CCEO. 
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following the doctrine of the Church. This obligation is obviously accom
panied by the recognized right of parents to undertake this task, and is 
found at the core of the set of rights and obligations within the Church, 
having repercussions on civil society. 

This set of rights and obligations is deeply rooted in the sacrament of 
matrimony, in that community of their whole life, ordered indole sua nat
urali towards the well-being of spouses and the procreation and educa
tion of children, raised by Christ, among the baptized, to the dignity of a 
sacrament ( cf. c. 1055, c. 776 CCEO). For this reason, c. 226, with all its 
ramifications, is applicable to married people, and also to married clerics 
(despite the terminology of c. 407 CCEO, which seems to be limited to lay 
people), a minority in regard to the entire body of the faithful. The sacra
ment of matrimony endows them with the necessary graces to be able to 
fulfill these obligations, formulated in a general and wide-encompassing 
way in c. 1136 ( cf. from the perspective of the obligations of pastors, 
c. 783 § 1,1 ° CCEO). To this duty-right also pertains an obligation imposed 
on the pastors of souls, which is formulated in a specific way in c. 1128 
(cf. c. 816 CCEO): they should ensure that Catholic spouses do not lack 
the spiritual assistance needed to fulfill their obligations. 

Thus, we have two perspectives that can help us in examining this 
canon. 

2. The rights and obligations of parents 

It should be emphasized that the right of parents to educate their 
children is an ius primarium, according to c. 1136 (cf. c. 783 § 1 ,1 ° 
CCEO). Parents should be recognized as the first and primary educators 
of their children ( cf. GE 3), knowing that "the right and duty of education 
are primordial and inalienable for parents. "2 This involves, therefore, a 
natural right of parents, 3 the recognition of which, both under canon law 
and in the civil law, carries with it numerous manifestations. This natural 
right of parents, def ended with determination by the Church before state 
powers, preserves its same scope as a natural law under the canonical sys
tem. In other words, the threefold dimension of communion remaining un
scathed (cf. c. 205; c. 8 CCEO), this natural right of parents to educate 
their children4 should be recognized, both concretely and in actual prac
tice-decidedly so whenever there exist educational programs whose con-

2. CCC, 2221; cf. FC 36; F.G. MORRISEY, "The Rights of Parents in the Education of their 
Children (cc. 796-806) ," in Studia Canonica 23 (1989), pp. 429-444, especially pp. 430-434. 

3. Cf. CCC, 2036; J. HERVADA, "La 'lex naturae' y la 'lex gratiae' en el fundamento del 
ordenamiento juridico de la Iglesia," in idem, Vetera et Nova, II (Pamplona 1991), especially 
pp .  1 624-1625 (Italian translation: "La 'lex naturae ' e la ' lex gratiae' nella base 
dell'ordinamento giuridico della Chiesa," in Ius Ecclesiae 3 (1991), p. 62). 

4. Cf. CCC, 902, 1914, 2225, 2685. 
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tent may not be unanimously accepted, provided that this involves matters 
of opinion. It is obvious that if it no longer involves matters of opinion, but 
rather of programs that raise doubts insofar as their agreement with eccle
sial communion is concerned, we would find ourselves, rather than within 
the scope of a right , in the face of a serious duty to def end the integrity of 
the faith. It cannot be forgotten that the law of God is that which should 
be taught to the faithful as "the way of life and truth" (CCC, 2037) , and that 
the faithful , in addition to the "duty to observe the constitutions and de
crees conveyed by the legitimate authority of the Church" (ibid. ) ,  also 
have the "right to be instructed in the divine saving precepts that purify 
judgment and, with grace, heal wounded human reason" (ibid. ; cf. c. 213; 
c. 16 CCEO). 

a) The rights of parents in the context of the education of their chil
dren 

Canons 226 and 1136-let us recall that the CCEO has incorporated 
the content of those norms in c. 783 § 1, 1 ° ,  from the perspective of the ob
ligation of the pastors-establish, straight out, the right to education, and 
this right is seen to be consolidated by other related or complementary 
rights to the primary right. Within this context, the rights recognized in 
§ §  2 and 3 of c. 212 (cf. c. 15 CCEO) strike us as highly important: parents 
may find themselves among those of the faithful who are bound to ex
press their opinion to the pastors in the area of education. Other rights 
(such as that of receiving spiritual riches, specifically the word of God and 
the sacraments, 5 instruction in Christian doctrine, 6 and even that of 
deeper immersion in the sacred sciences) ,7 which parents enjoy in com
mon with the other members of the faithful, are converted into more ur
gent obligations for the pastors in this case, as a result of c. 1128. 8 Parents 
should also be able to obtain cooperation and to receive attention from 
teachers and professors in regard to the education of their children. 9 It is 
appropriate to point out that canon law recognizes the assistance which 
parents are entitled to receive from civil society in order to provide their 
children with a Catholic education ( c. 793; c. 627 § 3 CCEO); it seems evi
dent that this assistance should even be more strongly promoted on the 
part of the Church. 10 

In addition to this, cc. 796-799 (cf. cc. 630-631 CCEO) recognizes the 
wide scope of parental rights: to seek the cooperation of educators, to 
enjoy freedom in choosing schools (a fortiori, we might add, in the choice 
of educational programs within a school), and to ensure that a Catholic , 

5. Cf. c. 213; cc. 16 and 783 § 3 CCEO. 
6. Cf. cc. 217 and 229 § 1; cc. 20 and 404 CCEO. 
7. Cf. c. 229 § 2; c. 404 § 2 CCEO. 
8. Cf. cc. 783 § 3 and 816 CCEO. 
9. Cf. c. 796 § 2; c. 631 § 1 CCEO. 

10. Cf. J. HERVADA, Pensamientos de un canonista en la hara presente (Pamplona 1989), 
p. 124. 
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religious and moral education is provided to their children in accordance 
with the conscience of the parents. The natural rights of parents thus ap
pear to have multiple ramifications. They should be assisted in obtaining 
all those applications in civil society, since they are widely recognized 
in the world of Catholic education. Let us not forget that c. 793 § 1 
(cf. c. 627 § 1 CCEO) also recognizes parents' right to educate their chil
dren and to choose the most suitable institutions and means for doing so, 
thereby subjecting them to a reciprocal obligation. 

On the borderline between the rights and obligations of parents are 
found the juridical norms regulating the juridical relations between par
ents and children. Canon 98 § 2 ( cf. c. 910 § 2 CCEO) can be considered to 
be the key element, given that provisions concerning the place of origin 
(c. 101 § 1), the rite (c. 111 § 1; c. 29 § 1 CCEO), or representation of mi
nors in court (c. 1478; c. 1136 CCEO) are grafted onto parental authority 
over children. Under this same responsibility of parents can also be found 
the reason for the need for their consent, so as to be able to proceed with 
the licit baptism of their minor children ( c. 868; c. 681 CCEO). This same 
c. 98 § 2 expresses the limits of parental authority: divine law and canon 
law. One of the limitations expressly established by canon law is the 
right not to be subject to any coercion in the choice of a state in life 
(c. 219; CCEO, c. 22), clarified subsequently insofar as marriage is con
cerned (c. 1071 § 1,6° ; c. 789,4° CCEO). 

b) The obligations imposed on parents regarding the education of 
their children 

The primordial obligation of parents "to ensure the Christian educa
tion of their children in accordance with the teaching of the Church" 
(c. 226 § 2 in fine) is recalled in various places in the Code, with varying 
nuances of meaning. Thus, it is recalled that, in the first place, they have 
the duty of forming, by word and example, their children in the faith and 
in the practice of a Christian life, 11 since the participation of parents in the 
sanctifying office is carried out in a particular way by living their conjugal 
life with a Christian spirit and by giving their children a Christian educa
tion ( c. 835 § 4 in fine; cf. CCC, 902), which is nothing other than a way of 
emphasizing their special duty to work towards building up the people of 
God through marriage and the family.12 

Within this context the obligations imposed on parents must be un
derstood, in regard the reception of the sacraments of Christian initia
tion 13 on the part of their children, the formation of the children "in the 
true sense of penitence" ( c. 1252), and even the sanction which may be im
posed on parents "who hand over their children to be baptized or brought 

11 .  Cf. c. 774 §2;  c .  618 CCEO; also cf. CCC, 2225, 2226, 2685. 
12. Cf. c. 226 § 1 in fine; c. 407 CCEO; cf. CCC, 1914. 
13. Cf. cc. 867, 890, 914; c. 686 CCEO. 
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up in a non-Catholic religion" (c. 1366; cf. c. 1439 CCEO). Is it not logical, 
then , to state that the duty of favoring the priestly vocations "in 
particular ... binds Christian families" ( c. 233 § 1; cf. c. 329 § 1 CCEO)? 

In order that parents may exercise their rights and fulfill their obliga
tions, c. 793 § 1 appears to be fundamental. Catholic parents have the 
right-duty to select the means and the institutions that will allow them to 
achieve the Catholic education of their children. In a logical sense, this 
can mean that parents are obligated to establish, found, and administer 
educational institutions if they are in a place where existing institutions 
cannot guarantee, in accord with the conscience of the parents ( cf. c. 799 
in fine), the Catholic education of their children. Properly speaking, and 
taking into account the effect of the codification, the provisions set forth 
in c. 793 should be interpreted broadly, in order to encourage parents to 
fulfill those obligations for which they are responsible. This does not only 
involve, however, educational institutions stricto sensu, but rather all the 
means or institutions which might best provide for the Catholic education 
of their children. When parents plan to implement initiatives, they should 
seek out the most effective juridical means: the provisions in cc. 215-216 
fully recognize the right of association (which is a natural right) and the 
right to apostolic initiatives. 14 Certainly, they should always keep com
munion with the Church, 15 as well as obedience to their legitimate pastors 
(c. 212 § 1; c. 15 CCEO). 

Finally, let us stress that the obligation of parents, while not exclu
sive, given that it also falls upon the pastors ( cf. c. 794; cf. c. 628 CCEO), is 
indeed imposed upon them in a fundamental way. 

3. The obligations of pastors relative to education 

The general obligations of pastors16 already offer Christian parents a 
very necessary support in order to be able to fulfill their obligations in re
gard to the education of their children and to the building up of the people 
of God. However, specific obligations are also imposed on pastors within 
the precise framework of the obligations of parents. 

The parish priest should render personalized attention to the faithful 
in general, but in particular to families (cf. c. 529 § 1; c. 189 § 3 CCEO). He 

14. Cf. L. NAVARRO, Diritto di associazione e associazioni difedeli (Milan 1991), pp. 58-
64; R. PAGE, "Associations of the Faithful in the Church," in The Jurist 47 (1987), pp. 165-
203, especially pp. 171-172; C.J. ERRAZURIZ, "Le iniziative apostoliche dei fedeli nell'ambito 
dell'educazione: profili canonistici," in Romana 6 (1990), pp. 279- 294; idem, Il "munus 
docendi Ecclesiae ": diritti e doveri deifedeli (Milan 1991), pp. 239-270. 

15. Cf. cc. 205 and 209 § 1 ;  cc. 8 and 12 CCEO. 
16. Cf. E. CAPARR6s, "La rechristianisation de la societe: le role des lai:cs dans les 

perspective du canon 225," in Fidelium Jura 3 (1993), pp. 37-76, especially pp. 62-69. 
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should also aid and encourage the task of parental family catechesis; 17  to 
duly instruct the parents of a child who is to be baptized (cf. c. 851,2°); 
and to ensure, together with parents, that children are prepared to receive 
the Eucharist (cf. c. 914). The Pastors of souls also have the obligation to 
see to it that the necessary assistance is provided to the faithful so that 
their matrimonial state is maintained within a Christian spirit and that it 
continues to progress to perfection (c. 1063; cf. c. 783 § 1 CCEO); at the 
same time, the duty is imposed on them (recalled by c. 1128) which entails 
spiritual assistance given to the Catholic spouse of a mixed marriage, and 
also-this can be confirmed in the two provisions of the CCEO: 
cf. cc. 783 § 3 and 816-assistance in a more general sense, conducive to 
the unity of conjugal and family life (c. 1128 in fine). 

Insofar as the specific means required so that parents can ensure a 
Catholic education for their children are concerned, since they are bound 
to entrust their children to schools in which a Catholic education is taught 
( c. 798; cf. c. 633 § 2 CCEO), it is necessary for the competent ecclesiasti
cal authority to guarantee that schools of this type exist, since Catholic 
schools cannot exist but with their approval.18 In addition, parents, as we 
have seen, can establish and organize schools; in any event, it is incum
bent upon the competent ecclesiastical authority to watch over the Catho
lic content of instruction19 and the appropriate conduct of educators,20 in 
schools as well as universities. 

17. Cf. c. 776 in fine; cf. c. 780; c. 624 § 1 CCEO. 
18. Cf. c. 803; cc. 632, 635 CCEO. 
19. Cf. cc. 804, 806; cf. cc. 633, 634, 636 § 2, 639 CCEO. 
20. Cf. cc. 806, 810 § l; cf. cc. 636 § 2, 639 CCEO. 
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lus est christifidelibus laicis, ut ipsis agnoscatur ea in 
rebus civitatis terrenae libertas, quae omnibus civibus 
competit; eadem tamen libertate utentes, curent ut suae 
actiones spiritu evangelico imbuantur, et ad doctrinam 
attendant ab Ecclesiae magisterio propositam, caventes 
tamen ne in quaestionibus opinabilibus propriam senten
tiam uti doctrinam Ecclesiae proponant. 

To lay members of Christ's faithful belongs the right to have acknowl
edged as theirs that freedom in secular affairs which is common to all citi
zens. In using this freedom, however, they are to ensure that their actions 
are permeated with the spirit of the Gospel, and they are to heed the 
teaching of the Church proposed by the Magisterium, but they must be on 
guard, in questions of opinion, against proposing their own view as the 
teaching of the Church. 

SOURCES: LG 37; AA 24; PO 9; GS 43 

CROSS REFERENCES: cc. 209 § 1, 212 § 1, 220, 221 § 1, 275, 278 § 3, 285 
§ 3, 287 § 2, 386, 529 § 2, 747 § 2 

COMME NTARY 

Ernest Caparros 

l .  The principle of liberty and autonomy 

Some criticisms have been leveled at the Code because of the fact 
that it does not devote many canons to the laity. The content of this canon 
explains to a large degree the reason for the absence of norms: it does not 
involve a lacuna, but rather is the affirmation of a principle: that of free
dom and autonomy, which should logically lead the legislator not to regu
late those activities which are to be undertaken freely. 

a) Freedom in temporal matters 

Canon 227 guarantees this right of freedom and of autonomy enjoyed 
by the laity in secular matters. They should always exercise that freedom 
in a way which is fully consistent with their faith and assuming their full 
responsibility, without seeking to attribute what is a personal individual 
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opinion to the Church or its doctrine. 1 The laity should act in accord with 
a practical moral judgment, which would permit them to give witness un
ceasingly of their status as Christians. "At the same time, their actions 
should always respect, in each case, the ends, the laws and the means in
herent to the concrete human reality within the context in which they are 
acting (their occupation, their family life, their apostolic activities, the 
economy, international relations, etc.)2."  

Certainly it is a freedom that the laity should exercise insofar as they 
are Christians and within those criteria which have already become the 
law of the Church. The recognition of that right, both in c. 227 as well as in 
c. 225 § 2, at the same time constitutes a declaration of the incompetence 
of the Church to regulate the details regarding specific solutions in tempo
ral matters of free opinion. Thus, in the same way that the laity, according 
to the provisions set forth in c. 227, cannot make use of the Church in 
order to entangle it in human factions, those persons invested with au
thority should abstain from acting in the name of the Church in matters of 
opinion. The Catechism of the Catholic Church reminds us, "It is not the 
role of the Pastors of the Church to intervene directly in the political 
structuring and organization of social life. This task is part of the vocation 
of the lay faithful, acting on their own initiative with their fellow citizens" 
(CCC, 2442). The Gospels and the doctrine of the Church, in particular the 
corpus of its social doctrine, constitute without a doubt reliable guide
lines, but not precise answers to questions of a scientific, social, political 
and cultural nature, etc. The freedom of the laity in those areas is essential 
for their participation in the saving mission of the Church. Whenever that 
right to freedom of the laity in those matters is not respected, clericalism 
gains ground. 

b) Obstacles to freedom 

The clericalism to which we are referring can have multiple manifes
tations, in particular, the inability to understand that the laity can assume 
apostolic responsibilities without being mandated by the Hierarchy, or 
without necessarily inserting themselves into given pastoral structures, as 
the Catechism of the Catholic Church stresses: "the initiative of lay Chris
tians is especially necessary whenever it involves discovering or inventing 
means to permeate the social, political, and economic realities with the 
demands of Christian doctrine and life. "3 That mode of understanding the 

1. Cf. c. 402 CCEO; GS 43; J.T. MARTIN DE AGAR, "El derecho de los laicos a la libertad en 
lo temporal," in Jus Canonicum 26 (1986), pp . 531-562; G. Lo CASTRO, "La misi6n cristiana 
del laico," in La misi6n del laico en la Iglesia y en el mundo (Pamplona 1987), pp . 456-460. 

2. J. HERRANZ, "Le statut juridique des lai:cs: l'apport des documents conciliaires et du 
Code de droit canonique," in Studia Canonica 19 (1985), pp. 248- 249. 

3. CCC, 899; cf. J. HERRANZ, "Le statut juridique . . .  ," cit., p. 254; J. HERVADA, Pensamientos 
de un canonista en la hara presente (Pamplona 1989), p. 133-134; A. CATTANEO, Questioni 
fondamentali della canonistica nel pensiero di Klaus Morsdorf (Pamplona 1986) , pp. 263-
265 and 414-420. 
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reality of the Church from a perspective of power, rather than of service 
could also be considered a sign of a certain "neo-clericalism,"  in such a 
way that the immense task of Christianizing temporal realities4 is consid
ered to be the "consolation prize"5 left to the laity. 

Finally, contrary to the harmony which ought to reign between the 
priestly ministry or hierarchy and the royal priesthood6 and somewhat af
fected by Protestant influence, there is another manifestation colored by 
neo-clericalism, as seen in the concept of the radical equality of all mem
bers of the people of God, which dispenses with a diversity of functions 
and which can lead to confusion, or even abandonment, of the essential 
and ontological distinction between priest and laity. 7 

These different manifestations of clericalism are an attack on the le
gitimate freedom of the laity and constitute an abuse of clerical functions. 
On the other hand, the provisions set forth in cc. 275 § 2, 278 § 3, 285 § 3 
and 287 § 28 can be considered to be juridical barriers to block those phe
nomena. Without a doubt, it is impossible to compartmentalize, in an ab
solute way, which functions belong to some members of the people of God 
and which to others, but despite certain inevitable pretenses, it is neces
sary to attempt to avoid confusion. The principle of freedom essentially 
leads to a significant autonomy of action for the laity, to multiple solu
tions, and to a great flexibility of options. 

2. Faithfulness to ecclesial communion 

Maintaining ecclesial communion9 and obedience to the Magisterium 
are universal obligations.10 This double aspect of hierarchical communion 
cannot be preserved unless one is fully faithful, in other words, if one pre-

4. Cf. CL 32-44; RM 42-43, 58-59 , 71-72, 82, 90-91 ;  R. LANZETTI, "L'indole secolare propria 
dei fedeli laici secondo l'Esortazione Apostolica post-sinodale 'Christifideles laici"' , in 
Annales Theologici 3 (1989), pp. 35-51. 

5. R. JACQUES, "La competence propre des la."ics (et religieux) a l'egard des realites 
temporelles," in Practice Juridique et Religion 2 (1985), pp. 192-201. 

6. Cf. CL 23; PDV 59 and 74; JOHN PAUL II, "Alocuci6n a los participantes en el Simposio, 
organizado por la CpC, 'La participaci6n de los laicos en el ministerio sacerdotal'," April 22, 
1994, in L'Osservatore Romano, Weekly Edition, May 1 1 ,  1994, p. 3. (English Edition: 
"Participation of the Lay Faithful in the Priestly Ministry," April 22, 1994, in L'Osserva tore 
Romano, Weekly Edition, May 11 ,  1994, p. 3.) 

7. Cf. Y. CAPONY, "Le champ d'activite des la"ics ou les limites de la notion de fidele," in 
Practice Juridique et Religion 2 ( 1985), pp. 185-191 .  

8. Cf. cc. 381 §3, 383 § 1, 384 §2 CCEO. 
9 . Cf. cc. 205, 209 ; cc. 8 and 12 CCEO; CL 20; R.J. CASTILLO LARA, "La communion 

ecclesiale dans le nouveau Code de droit canonique," in Studia Canonica 17 (1983), pp. 331-
335 and in Comm. 15 (1984), pp. 238-264. 

10. Cf. cc. 212 §1 and 227; cc. 15 and 402 CCEO. 
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serves-as required by canon 2051 1-the bonds of the profession of faith, 
the sacraments and ecclesiastical governance. Thus, if the laity, when ex
ercising their freedom within the framework of the earthly city, were to 
act against the threefold dimension of communion-in other words, if 
they were to withdraw from the faith, to abandon any of the articles of the 
Creed (apostasy or heresy), or if they were to withdraw from the sacra
ments, or, in short, if they were to break communion (schism) or to fail to 
obey their legitimate pastors (non-schismatic disobedience)-then they 
would be violating the obligation imposed on them by canon 209 § 1 
(cf. CCEO, c. 12), thereby becoming an obstacle to the saving mission of 
the Church. The person acting in this manner could even-if he had com
mitted the applicable delict-be excommunicated. 12 

Ecclesial communion in its three-fold dimension, the cornerstone for 
the legitimacy of that action imbued with the evangelical spirit of the laity, 
of which c. 227 is speaking, is also the cornerstone for the legitimate inter
vention of pastors. In fact, pastors must also maintain communion if they 
want ecclesiastical governance to be the service required for harmonizing 
the rights of the faithful , insofar as they are baptized and insofar as they 
are citizens, so that "not even in temporal affairs may any human activity 
be withdrawn from God's dominion" (LG 36; cf. CCC, 912). Also the same 
or lesser penalties can also be applied to pastors, if they should commit 
the delicts categorized above. 

a) Union with the head 

Union with Christ , within the visible framework of the Church , 
should be achieved by means of the bonds of ecclesiastical governance. 
We find ourselves in the face of a universal requirement , applicable to all 
members of the baptized (cf. cc. 205 , 209). Certainly, the laity, when exer
cising their rights, above all those rights rooted in their conditio liberta
tis, such as actions that fall within the scope of temporal matters, should 
keep this aspect of the conditio subiectionis in mind, which is a manifes
tation of hierarchical communion.13 Thus, they have a duty of communion, 
common to all the faithful, which is fulfilled by accepting the Pope as the 
head of the universal Church and the bishop as head of the diocese, or of 
that portion of the people of God which has been entrusted to him , re
specting the threefold dimension of communion stated on c. 205. 14 

11 .  Cf. cc. 751 and 1364; cc. 1436-1437 CCEO; J. SANCHIS, "Sulla natura e gli effetti della 
scomunica," in /us Ecclesiae 2 (1990), pp. 633-661 . 

12. Cf. cc. 751 and 1364; cc. 1436- 1437 CCEO; J. SANCHIS, "Sulla natura e gli effetti della 
scomunica," in /us Ecclesiae 2 (1990), pp. 633-661 . 

13. Cf. J. HERVADA, Elementos de Derecho constitucional can6nico (Pamplona 1987), 
pp. 126-129 and 143-146. 

14. Cf. ibid. , pp. 144-145. 
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b) Obedience to the pastors 

The other dimension of communio hierarchica is the duty of obedi
ence, as established under c. 212 § 1 (cf. c. 15 § 1 CCEO), but also recog
nized in regard to the Magisterium of the Church, to the extent that it lays 
down the guidelines of the specific action of the laity by the canon which 
is now the subject of our commentary. 15 This duty of obedience entails 
fulfilling the mandates established through suitable legislative means, or 
also by accepting teachings, taking into account the degree to which the 
Magisterium is mandatory. "They (the faithful) have the duty of observing 
the constitutions and decrees conveyed by the legitimate authority of the 
Church" (CCC, 2037). In this way, this obligation of obedience is limited 
by the competence of pastors.16 The power of governance or of jurisdic
tion of pastors has territorial limits of competence (cf., for example, 
c. 30), etc., which, if exceeded, make the mandates null. This would also 
be true if the fundamental principles of canonical norms were not re
spected when exercising legislative power, such as rationality or the hier
archy of norms, 17 or which the late lamented Professor Lombardfa called 
"legality in legislando, " 18 in other words, respect for formal requirements, 
such as, for instance, those pertaining to the promulgation of legislative 
provisions. 19 

It is appropriate to point out that lay people, just like all other mem
bers of the faithful, have the need to know the Magisterium of the Church, 
by taking into account the various degrees to which it is mandatory, so as 
to be able to submit to it. "The ordinary and universal Magisterium of the 
Pope and the bishops in communion with him teaches the faithful the 
truth to believe, the charity to practice, the beatitude to hope for" 
(CCC, 2034). All pastors have the obligation to transmit the contents of 
that Magisterium to the faithful, above all what proceeds from the su
preme pastor and from the Roman dicasteries. Omission of that duty may 
lead to a kind of denial of justice. In fact, given that the Magisterium of the 
Church should serve as a guide to the laity in their autonomous tasks 
within the world, according to the canon which is now the subject of our 
commentary, if they are deprived of that Magisterium, does it not expose 
them to act in such a way so as to disassociate themselves from their re
sponsibility? The Catechism of the Catholic Church reminds us: "The 
faithful, therefore, have the right to be instructed in the divine saving pre-

15. Cf. c. 747 §2; cc. 402, 595 §2 CCEO; CCC, 899, 909, 912, 1915, 2037, 2442. 
16. Cf. J. HERVADA, Elementos ... , cit., p. 145. 
17. Cf. P. LOMBARDfA, Lecciones de Derecho Canonico (Madrid 1984), pp. 150-153 and 159; 

idem, "Codificaci6n y ordenamiento can6nico," in Raccolta di scritti in onore di Pio Fedele, 
(Perugia 1984), pp. 178- 185; J. HERRANZ, "II principio di legalita nell'esercizio della potesta di 
governo," in Studi sulla nuova legislazione della Chiesa (Milan 1990), pp. 129-131. 

18. Cf. P. LoMBARDfA, Lecciones . . .  , cit., p. 155; c. 135 §2; c. 985 §2 CCEO. 
19. Cf. cc. 8 and 29; cc. 1488-1489 CCEO; J. HERRANZ, "II principio di legalita . . .  ," cit., 

pp. 130-131. 
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cepts that purify judgment and, with grace, heal wounded human reason" 
(CCC, 2037). 

It is true that it is impossible to prevent the voice of the Pope and of 
the Roman dicasteries from reaching the faithful, and that all can seek to 
obtain these documents. This is true above all for that part of the faithful 
that we could call "educated. " But this does not diminish the right (ius est 
christijidelium, c. 213) of the all the members of the faithful to receive 
this teaching, nor does it change the obligation of sacred pastors to trans
mit its content faithfully. 20 

If we look at the other side of the coin, we ought not to forget the 
right, acknowledged in the laity, as it is to all the members of the faithful, 
to exercise their rights in court.21 It seems clear that the greater problem 
in exercising this general fundamental right (that to be heard within a rea
sonable time limit by a competent tribunal) is that of the non-existence of 
ecclesiastical tribunals which exercise their jurisdiction over issues re
lated to the rights of the faithful. 

3. Respect for diversity 

The principle of freedom and of autonomy, accorded to lay people in 
their task as witnesses in the earthly city, ought to lead to a healthy diver
sity. 22 Within this context, there are two aspects that warrant emphasis: 
the freedom of the laity which the pastors must respect, and the responsi
bility which the laity themselves should assume. 

a) Freedom 

It is interesting to note that the obligation to respect the freedom of 
the laity is imposed juridically on all clergy, independently of the duties 
which they might perform, and by means of the recognition of the mission 
which lay people exercise within the Church and in the world, while they 
are being asked, at the same time, to promote this mission. 23 CCEO 
(c. 381 § 1) goes even further: the clergy are called upon to recognize and 
to promote the dignity of lay people, as well as the diversity of charisms 
and their competence and experience on behalf of the good of the Church. 

20. Cf. LG 25; c. 386; c. 196 CCEO; C.J. ERRAzURIZ, fl "munus docendi Ecclesiae": diritti e 
doveri dei fedeli (Milan 1991), pp. 35-45. 
21 .  Cf. c. 221; c. 24 § 1  CCEO; E. LABANDEIRA, Tratado de Derecho Administrativo 

Canonico, 2nd ed. (Pamplona 1993) ; pp . 505-508; J. HERVADA, Elementos . . .  , cit., pp. 148-149. 
22. Cf. CL 15, 17, 20; R. LANZETII, "L'indole secolare propria dei fedeli laici . . .  ," cit. 
23. Cf. c. 275 §2; CCC , 899, 909, 2442 ; J.I. ARRIETA, "Jerarqufa y laicado, "  in Ius Canonicum 

26 (1986), pp. 129-136; idem, "Coordenadas fundamentales de la actuaci6n de los fieles 
laicos en la sociedad temporal y en la Iglesia," in A. DE LA HERA-E . MOLANO-A. ALVAREZ DE 
MORALES (dir. ) ,  Las relaciones entre la Iglesia y el Estado, (Madrid-Pamplona 1989), 
pp . 840-845. 
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Both the CIC and the CCEO have adopted this obligation in the sec
tion devoted to the regulation of the obligations and rights of the clergy. 
The general scope of these norms leads us to apply them, following the 
provisions of the Vatican Council II in this regard ( cf. LG 37; AA 24; PO 9), 
to bishops as well as to priests. They are norms that could constitute an 
antidote to the forms of improper intrusion into those matters which fall, 
by their nature, within the scope of freedom of the laity. 

On the other hand, the Code presents to the parish priest (in 
c. 529 § 2) a vast sphere of action in which to respect the freedom of the 
laity. It begins by enunciating a general provision: to recognize and sustain 
the share inherent to lay people in the mission of the Church. That inher
ent share is found to be widely circumscribed by cc. 225 and 227 to the 
earthly city, to all those realities to which only lay people can bring the 
witness of Christ and of the Gospels. It is from this perspective that the 
Catechism of the Catholic Church encourages all its citizens to take an ac
tive role in public life (cf. CCC, 1915), and it places the participation of ev
eryone in seeking the common good, as with all ethical duties, under the 
aegis of an ever-renewing conversion (cf. CCC, 1916), by stressing that 
"work can be a means of sanctification and a way of animating earthly re
alities with the Spirit of Christ" (CCC, 2427). 

Pastors thus have the obligation not only to respect, but also to pro
mote, this freedom that belongs to the laity in the sanctifying action of the 
world. In all other respects, it seems clear that we have a juridical obliga
tion that is demanded. Freedom of action on the part of the laity will nec
essarily lead to variety, and it is precisely this richness of diversity that 
will be allowed to reach so many people who do not benefit from a pasto
ral organization. What is involved, in effect, is the attempt to encourage 
and to develop "the vital theological process which the laity follow toward 
full assumption of their ecclesial responsibilities, towards their special 
mode of participating in the mission of Christ and of his Church. "24 

Certainly, pastors should guide the apostolate of the laity, by fulfill
ing their obligation to instruct them in the faith and to transmit the Magis
terium of the Church, but their role is not in any way to limit the free 
initiatives of the laity, much less to make use of them as longa manus of 
the Hierarchy. On the contrary, what is involved is an attempt to promote 
"this initiative of lay Christians" (CCC, 899), which, as Pius XII recalled, 
"is placed at the most advanced forefront in the life of the Church,"25 so 
that the Church will become, through them, the vital principle of society. 
"This initiative is a normal element of the life of the Church" (CCC, 899). 

24. J. EscmvA, in Conversations with Monsignor Escriva de Balaguer, 2nd ed. (Shannon: 
Ecclesia Press, 1972), no. 20; cf. L .F. NAVARRO, "El laico y los principios de igualdad y 
variedad," in Ius Canonicum 26 (1986), pp. 93-1 12. 

25. PIUS XII, Discurso a los nuevos cardenales, February 20, 1946, in AAS 38 (1946), p. 149: 
cited in CL 9 and in CCC, 899. 
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In effect, it is incumbent on the laity to contribute "so as to remedy the in
stitutions and conditions of the world ... when the latter are an induce
ment to sin that these may be conformed to the norms of justice, favoring 
rather than hindering the practice of virtue . . .  By so doing, they will im
pregnate culture and human works with a moral value" (LG 35; CCC, 909). 

In this way, then, not only should freedom be respected, but respon
sibility should also be supported, maintained, and awakened. 

b) Responsibility 

Let us not overlook that a significant part of the responsibility of the 
laity in the exercise of their free and autonomous action should manifest 
itself in the constant effort to live communion with great faithfulness (see 
above, no. 2). But the Code also places the rights of all the faithful under 
the aegis of the search for the common good. 

Thus, the faithful should, when exercising their rights, take into ac
count the common good of the Church, the rights of others, and the duties 
that they have towards others. 26 Ecclesiastical authority should also 
consider the common good as an instrument used to measure the 
regulation imposed on the exercise of the rights inherent to the faithful 
(cf. cc. 223 § 2 ; c. 26 § 2 CCEO). On the other hand, ex nature rei, the 
rights of others should also be respected by the ecclesiastical authority in 
the same way that the latter should consider its rights towards others 
when it is engaged in regulating the exercise of the rights of the faithful. 

As it happens under all circumstances, freedom cannot be separated 
from responsibility. Thus, the laity, in their free and responsible activities 
in the temporal order, "are to be guided by a Christian conscience, since 
not even in temporal affairs may any human activity be withdrawn from 
God's dominion" (LG 36; cf. CS 43). When exercising this freedom, they 
should also keep the evangelical spirit and the doctrine of the Magisterium 
of the Church present, and should take great care not to present their own 
personal opinions as the doctrine of the Church ( cf. c. 227; c. 402 CCEO). 
This means that, in practice, the laity may not introduce a rift between 
their own Christian life and their professional life, social life, family life, 
etc. 

As John Paul II recalls, " [t]he unity of life of the lay faithful is of ut
most importance: they should, in effect, sanctify themselves in ordinary, 
professional and social life. In order that they may respond to their voca
tion, the lay faithful must consider their daily life as an occasion for union 
with God and for fulfilling His will, as well as for service towards others, 
by bringing them communion with God in Christ. "27 

26. Cf. c. 223 §1 ;  CCEO, c. 26 §1 ;  J.I. ARRIETA, "Jerarqufa y laicado," cit. 
27. CL 17; cf. 34 and passim; J. EscmvA, "Passionately loving the world," in 

Conversations . . .  , cit., no. 1 14; R. LANZETTI, "L'unita di vita dei fedeli laici nell'Esortazione 
Apostolica 'Christifideles laici'," in Romana 5 (1989), pp. 300-312. 
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The duty of the apostolate, intimately tied to the universal call to 
sanctity, leads toward that unity of life that makes the laity a witness of 
Christ in temporal realities. Their freedom of earthly actions must always 
be guaranteed, but their responsibility as Christians, their obligation to 
sanctify the world, runs parallel to that freedom. 
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§ 1.  Laici qui idonei reperiantur, sunt habiles ut a sacris 
Pastoribus ad illa officia ecclesiastica et munera as
sumantur, quibus ipsi secundum iuris praescripta 
fungi valent. 

§ 2. Laici debita scientia, prudentia et honestate praes
tantes, habiles sunt tamquam periti aut consiliarii, 
etiam in consiliis ad normam iuris, ad Ecclesiae Pas
toribus adiutorium praebendum. 

§ 1. Lay people who are found to be suitable are capable of being admit
ted by the sacred Pastors to those ecclesiastical offices and functions 
which, in accordance with the provisions of law, they can discharge. 

§ 2. Lay people who are outstanding in the requisite knowledge, prudence 
and integrity are capable of being experts or advisors, even in coun
cils in accordance with the law, in order to provide assistance to the 
Pastors of the Church. 

SOURCES: § 1: LG 33; CD 10; AA 24 
§ 2: LG 33, 37; CD 27; AA 20, 26; AG 30; PO 17 

CROSS REFERENCES: cc. 129 § 2, 149, 150, 230 § 3, 231 § 2, 463 § 1, 6° 

et § 2, 471, 482, 483, 492, 494, 512, 517 § 2, 536, 
537 , 776,  785, 1278, 1282-1284,  1421 § §  2-3 , 
1424, 1428, 1435 

COMME NTARY -------

Ernest Caparros 

1. Individual cooperation of the laity in the "munus regendi" 

Paragraph 1 establishes that the laity who are found to be suitable 
are capable (sunt habiles) of being admitted to ecclesiastical offices and 
functions. Paragraph 2 also contemplates the capability of the laity (ha
biles sunt) to act as experts or advisors of the pastors of the Church, by 
taking into account their knowledge, prudence, and integrity, and pro
vided, of course, "ad normam iuris." The principle, therefore, appears to 
be stated with clarity: by adopting ideas already put forth by Vatican 
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Council II, the canonical system recognizes that the laity may be able to 
possess that capability. 1 

This does not involve a right that belongs to them, but more specifi
cally, a capability (habiles sunt) which a suited and competent layperson 
possesses within a given field. We do not find ourselves before a general 
right or a duty, but rather, before a situation that concerns a small number 
of the laity and which, in a certain sense, even demands that those lay peo
ple bring disruption upon themselves: "to exercise, insofar as they are a 
member of the laity, an office tied to the Church-affirmed John Paul II
frequently implies a profession of faith toward it which enters into conflict 
with the habits of daily life; it becomes necessary to harmonize the de
mands of religious office, those of family life, and those of private life. "2 

And that has led the Pope to express, within that same context, his pro
found gratitude on behalf of the entire Church and to convey his paternal 
encouragement to those members of the laity who cooperate in ecclesias
tical functions. 

Canon law recognizes in principle, therefore, the capability of the 
laity to cooperate in the three functions constituting the essence of the 
episcopal ministry.3 It also provides for specific aspects, offices or func
tions that the bishop may entrust to the laity. On the other hand, even 
being aware that the distinction among the threefold munera does not 
permit an absolute separation, due to their close interrelationship,4 it 
seems to us that the canon upon which we are now commenting primarily 
deals with the exercise of the munus regendi. 

2. The principle of cooperation of the laity in the exercise of the 
"munus regendi" 

While the CJC/1917 did not allow anyone to exercise the potestas 
iurisdictionis other than clerics ( cf. c. 118)-even though examples of 
potestas iuridictionis can be found in the history of the Church exercised 

1. Cf. LG 33; AA 10, 20, 22, 24; cc. 129 § 2, 149, 150; cc. 408, 940 §1 ,  979 §2 CCEO; A. DEL 
PORTILLO, Fieles y laicos en la Iglesia (French translation: Fideles et la'ics dans l 'Eglise, 
Paris 1980; English translation: Faithful and laity in the Church, Shannon 1976), 3rd ed. 
(Pamplona 1991), pp. 225-236. 

2. JOHN PAUL II, "Discurso a los laicos dedicados al servicio de la Iglesia," Fulda, 
November 18, 1980, no. 1 ,  in L'Osservatore Romano, French ed. December 9, 1980, p. 6, 
col. 3. (English Edition: "To Laity in the Service of the Church," Fulda, November 18, 1980, in 
L'Osservatore Romano, December 15, 1980, p. 7.) 

3. Cf. CCC, 897-913; A. DEL PORTILLO, "El Obispo diocesano y la vocaci6n de los laicos," in 
PH. DELHAYE-L. ELDERS (dir.) ,  Episcopate munus. Recueil d 'etudes sur le ministere 
episcopal offertes en hommage a S.E. Mgr. J. Gijsen, (Van Gorcum 1982), p. 199. 

4. Cf. JOHN PAUL II, Litt. Novo incipiente, April 8, 1989, no. 3, in AAS 71 (1979), pp. 396-
398. 
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by people who had not received sacred orders5-primarily the Council 
(LG 33), and later post-conciliar legislation, 6 and finally the Code 
(cf. cc. 129 § 2 and 149-150; cc. 940 § 1, 999 § 2 CCEO), have come to con
sider the munus regendi as a function whose exercise may belong , de
pending on the modes of action specifically regulated, to the lay members 
of the people of God. 

Before 1983, canonical doctrine fully discussed the question as to 
whether or not the potestas regiminis was strictly bound to the potestas 
sacra. 7 The Code offers a highly nuanced juridical response to this ques
tion. The munus regendi of the pastor of a local Church is bound by the 
sacrament of orders in its highest degree, the episcopate. 8 The offices that 
involve the plena animarum cura demand the order of presbyterate, for 
which reason the cleric who is not a presbyter cannot hold them. 9 Thus, 
the requirement of the presbyterate or of the episcopate prescribed in the 
canonical tributes of those clarifications that may be needed in. 129 § 1: in 
the first place, the capability of the clergy (habiles sunt) to exercise eccle
siastical offices is not absolute; on the other hand, c. 129 § 1 indicates that 
such a capability is dependent upon the conditions established by law. 

Furthermore § 2 of that same c. 129 provides that all the lay faithful 
cooperari possunt in the exercise of the power of governance, also ac
cording to the prescriptions of law. Evidently, when the Code demands 
potestas sacra in order to exercise an office, the laity are logically ex
cluded. In all other respects, the Code demands in a general way that, in 
order to be promoted to an office, the candidate be suitable10 and that he 
be in communion with the Church (cf. c. 149 § 1). Thus, the joint reading 
of canons 129 § 2 and 149 § 1 leads us to state that the sacramental mu
nera, received in the sacrament of baptism, can allow the laity to exercise 
ecclesiastical offices and to participate in this way in the exercise of the 
munus regendi. But it is also always necessary to respect the hierarchical 
constitution of the Church, which does not allow the laity to assume the 
faculty of control or of intrusion into the missions inherent to the hierar
chy.11 

5. For example, cf. J. EscRrvA, La Abadesa de Las Huelgas, 2nd ed. (Madrid 1974). 
6. Cf. CMat V § l; CH. LEFEBVRE, "Le motu proprio 'Causas matrimoniales'," in Studia 

Canonica 5 (1971), pp. 213-223, especially pp. 218-221. 
7. E. CORECCO-N. HERZOG-A. SCOLA (eds.), Les droits fondamentaux du Chretien dans 

l 'Eglise et dans las societe, (Fribourg/Freiburg i. Br./Milan 1981), pp. 181-361. 
8. Cf. cc. 382 § 2 and 379; cc. 187-188 CCEO; CD 3. 
9. Cf. cc. 150, 521 § 1 and 546; c. 281 CCEO; CD 30. 

10. Cf. c. 149 § l ;  c. 940 CCEO; LG 33. 
11 .  Cf. A. DEL PORTILLO, Fieles y laicos . . .  , cit., p. 226; A. CARTER, "Bishop-Priest-Laity 

Relationship in the Light of Vatican II," in Studia Canonica 1 (1967), p. 92 and in The Jurist 
27 (1967), p. 159. 
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3. Applications of the principle 

In the Code , multiple cases are contemplated which provide for the 
possibility that the laity be called upon to cooperate with the diocesan 
bishop in the exercise of his munus regendi. They may be grouped into 
two categories: participation in collegial entities and the exercise of of
fices. However, it is possible that participation in collegial entities may not 
be related stricto sensu with munus regendi. 

a) Participation of the laity in collegial entities 

Within the scope of the diocese , the Code demands that the laity 
form part of the diocesan synod 12 and the pastoral council (cf. c. 512 ;  
c. 273 CCEO). Furthermore, it not only becomes possible, but even fairly 
probable, that there are lay people who form part of the diocesan council 
of economic affairs, which, on the other hand, is not an activity inherent 
to the power of governance. 13 In the first two cases, the Code demands the 
presence of lay people in those entities in order to ensure that the voices 
of that component of the people of God entrusted to the bishop be heard, 
but without attempting to represent the laity, except in those cases which 
provide for an election in order to guarantee representation. 14 In the latter 
case, on the contrary, the presence of the laity would be the consequence 
of their competence in economic matters and in state law, with the reser
vation of the absence of a relationship to the bishop ( cf. c. 492 § § 1 and 3). 

Within the scope of the parish, lay people should normally form part 
of the pastoral council, wherever it may exist. However, the Code does not 
specify the criteria for selecting or electing them to such councils, leaving 
the specific details regarding the composition of that council, as well as 
the election of its members, to diocesan legislative norms.15 Furthermore, 
the council of economic affairs may be composed of lay people ( cf. c. 537; 
c. 295 CCEO). Participation in that council, whose existence is mandatory, 
should be normally based on the professional competence of its members. 

Finally, in an exceptional way, whenever the scarcity of priests may 
require so it, the bishop of the diocese may entrust assignments of the pas
toral care of a parish to people who do not have the priestly character, 
even though that participation should always be carried out under the di
rection of a presbyter. 16 

12 . Cf. c. 463 § 1, 5° and § 2; c. 238 § 1, 10° and § 2 CCEO; DPMB, 163. 
13. Cf. cc. 492, 1277, 1282, 1283; cc. 263, 1025, 1026 CCEO; PO 17; A. DEL PORTILLO, Fieles y 

laicos . . . , cit. , pp. 227- 233. 
14. A. DEL PORTILLO, Fieles y laicos . . .  , cit., pp. 225-227. 
15 . Cf. c. 536 ; c. 295 CCEO; SDO 24; DPMB 179. 
16. Cf. cc. 230 § 3, 517 § 2; CD 30; AA IO.Cf. cc. 482, 483; CD 37, DPMB 200; however, 

cf. c. 252 CCEO. 
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b) The exercise of ecclesiastical offices on the part of the laity 

The Code has opened the possibility in this area for any persons to 
exercise offices in the diocesan curia and has incorporated those func
tions that they may perform in the tribunals. In fact, it is no longer re
quired that the chancellor, the vice-chancellor and the notaries be 
clerics, 17 even though the Code demands the priestly character for nota
ries acting in proceedings in which the good reputation of a priest is in dis
pute.18 This last requirement does not seem to raise any problem, since 
the same c. 483 § 1 provides that notaries ad casum may be appointed. 
Furthermore, the Code imposes the appointment of a diocesan financial 
administrator who, in addition to his integrity, must be a true expert in the 
subject.19 This involves a matter, then, of selecting the most suitable per
sons, whether cleric or lay, by taking into account that they should be sub
ject to the requirements of cc. 1282 and 1283 (cf. cc. 1025 and 1026 CCEO). 

In the ecclesiastical tribunals, the laity may exercise other functions, 
in addition to those already provided for in the Motu proprio Causas mat
rimon iales (cf. arts. V-VII). They may always, whenever the Bishops' 
Conference so permits it (numerous Conferences that stretch to more 
than thirty countries, have issued decrees on this matter),20 be one of the 
judges in a collegial tribunal. 21 In addition, as has been stated above, a lay
person may be appointed auditor judge (cf. c. 1438 §§  1-2), an advisor to a 
single judge. 22 Those who perform the functions of defender of the bond 
and promoter of justice (cf. c. 1435; c. 1099 CCEO) may also be layper
sons. The fundamental change introduced by the Code in this area, apart 
from the offices just mentioned, resides in the fact that all those functions 
may be performed by male or female members of the laity. 23 Certainly, in 
each of the cases, the person involved should possess the necessary com
petence in canon law, in addition to the necessary human qualities.24 Fi
nally, it should be emphasized that those members of the laity who occupy 

17. Cf. cc. 230 § 3, 517 § 2; CD 30; AA 10. 
18. Cf. c. 483 § 2 in fine; c. 253 § 2 CCEO. 
19. Cf. c. 483 § 2 in fine; c. 253 § 2 CCEO. 
20. Cf. J.T. MARTIN DE AGAR, Legislazione delle Conferenze episcopali complementare al 

C.I.C. (Milan 1990), which concerns the following countries: Argentina, Austria, Belgium, 
Bolivia, Canada, Chile, Colombia, Dominican Republic, Ecuador, El Salvador, England, 
Gambia, Germany (the part included in the territory of the Conference of Berlin) India, 
Ireland, Italy, Liberia, Malta, Mexico, Nigeria, Panama, Peru, Philippines, Portugal, 
Scandinavia (the countries under the jurisdiction of the Conference of that name), Sierra 
Leon, Switzerland, and Yugoslavia. (Editor's Note: For complementary norms promulgated 
by English language Conferences of Bishops, see Volume V, Appendix 3.) 
21 .  Cf. c.  1421 §2; c.  1087 §2 CCEO; CMat V § 1. 
22. Cf. c. 1424; c. 1089 CCEO; CMat V § 2 and VI. 
23. Cf. Comm. 10  (1978), p. 233. 
24. Canon 1421 § 3 speaks of integra fama (cf. c. 1087 §3 CCEO); c. 1424 on probata vita 

(cf. c. 1089 CCEO); c. 1428 §2, on bonis moribus, prudentia et doctrina (cf. c. 1093 §2  
CCEO); and c. 1435, on prudentia et  iustitiae zelo probati (cf. c .  1099 §2 CCEO); cf. c. 471; 
c. 244 §2 CCEO. 
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ecclesiastical offices have the right to sufficient remuneration, and this re
muneration should also consider the family needs of that employee. In ad
dition, they have the right to the customary social-welfare benefits (social 
security, medical insurance, etc.: cf. c. 231 § 2; c. 409 § 2 CCEO). 

The new regulation reveals a desire to entrust to lay people, to the 
extent possible , functions which do not require the potestas sacra. Thus, 
the Code specifies the canonical missions which are independent of the 
potestas sacra and which may, therefore, be entrusted to the faithful, 
whether cleric or layperson, who are suited to exercise a public function 
on behalf of the Church. This may have a doubly beneficial effect: on the 
one hand, clerics, and above all, priests, may devote themselves fully to 
the exercise of those functions that are exclusively theirs; on the other, 
the professional competence of those chosen lay people will help to shed 
a different light on the exercise of ecclesial functions. 25 

25. Cf. CL, nos. 21-23; EdM, arts. 4 and 5. 
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§ 1.  Laici, ut secundum doctrinam christianam vivere va
leant, eandemque et ipsi enuntiare atque, si opus sit, 
defendere possint , utque in apostolatu exercendo 
partem suam habere queant, obligatione tenentur et 
iure gaudent acquirendi eiusdem doctrinae cognitio
nem, propriae uniuscuiusque capacitati et condicioni 
aptatam. 

§ 2. lure quoque gaudent pleniorem illam in scientiis sa
cris acquirendi cognitionem, quae in ecclesiasticis 
universitatibus facultatibusve aut in institutis scien
tiarium religiosarum traduntur, ibidem lectiones fre
quentando et gradus academicosconsequendo. 

§ 3. Item, servatis praescriptis quoad idoneitatem requi
sitam statutis, habiles sunt ad mandatum docendi 
scientias sacras a legitima auctoritate ecclesiastica 
recipiendum. 

§ 1. Lay people have the duty and the right to acquire the knowledge of 
Christian teaching which is appropriate to each one's capacity and 
condition, so that they may be able to live according to this teaching, 
to proclaim it and if necessary to defend it, and may be capable of 
playing their part in the exercise of the apostolate. 

§ 2. They also have the right to acquire that fuller knowledge of the sa
cred sciences which is taught in ecclesiastical universities or facul
ties or in institutes of religious sciences, attending lectures there and 
acquiring academic degrees. 

§ 3. Likewise, assuming that the provisions concerning the requisite suit
ability have been observed, they are capable of receiving from the 
lawful ecclesiastical authority a mandate to teach the sacred sci
ences. 

SOURCES: § 1: LG 35; DH 14; AA 29; AG 26; GS 43 
§ 2: GE 10; GS 62; SapChr 31 
§ 3: AG 41; GS 63; SapChr 22 

CROSS REFERENCES: cc. 213, 217 , 218, 221, 223, 253, 386, 528, 756, 
762, 773, 776 , 780, 796 , 804, 806 , 810-812, 818 , 
821, 823 
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COMMENTARY ------

Ernest Caparros 

This canon recognizes, first and foremost (§  1) the duty-right of lay 
people which allows them to acquire the doctrinal formation needed to be 
able to live their Christian vocation fully. Moreover, it goes beyond the 
minimal level, as it also recognizes that this right can demand that lay peo
ple be allowed access to higher levels of education in the sacred sciences 
(§  2). 

A consequence of this duty-right is that it acknowledges the funda
mental right of the laity (§  3) to be able to teach the sacred sciences, once 
they have acquired the necessary formation needed to do so. 

1. The right to doctrinal formation 1 

The vocation to holiness and the apostolate impose on the laity the 
duty to acquire the pertinent formation, since, without it, they would not 
be able to persevere in their efforts to seek holiness or to exercise the 
apostolate. At least within the human dimension, the obligation to acquire 
formation is imposed on the laity with the same force as those obligations 
concerning holiness and the apostolate. This constitutes, then, a moral 
duty. 

However, juridically speaking, we find ourselves facing a fundamen
tal right of the faithful , given that § 1 of this canon does nothing more than 
specifically apply the norm stated in c. 217. It entails, properly speaking, a 
right, since formation is transmitted to us. In this way, then, a moral duty 
is transformed into something that is due to the faithful. They are owed 
formation. This debt falls upon those persons who have formational func
tions within the Church: above all, parents, the first educators in the faith 
(see commentary on c. 226); but also school and other educational institu
tions2 and the various levels of ecclesiastical organizations. Especially for 
the pastors, 3 whose mission is to teach the truths of faith, to guide and to 
provide formation for the Christian people, it is not only a moral duty, by 
virtue of their mission received, but also a duty of justice, whose creditor 
is the faithful. Herein lies the meaning of formation as a fundamental 
right. 

1. Cf. J. HERVADA, "Misi6n laical y formaci6n," in Vetera et Nova II (Pamplona 1991), 
pp. 1291-1295. 

2. Cf. cc. 804, 806, 810, 821; cc. 636, 638 CCEO. 
3. Cf. cc. 213, 386, 528, 756, 762, 773, 776, 780, 796; cc. 16, 196, 289, 608, 617, 623, 624, 631 

CCEO. 
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A moral duty, in other words, the obligation of the laity to receive 
formation, cannot be demanded in a general sense, properly speaking, 
even though it may be demanded under certain circumstances, if a spe
cific competence is required in order to exercise a function (cf., e.g., 
c. 231 § 1), or whenever more thorough knowledge is required before re
ceiving a sacrament (cf., e.g., c. 1063,2°). If this moral duty is not trans
formed into a juridical duty in a general sense, it is because it involves a 
duty linked to the individual response to the call to holiness and the apos
tolate. This response is neither uniform nor univocal, given that it falls 
within the autonomy of the faithful. Even when the right imposes an obli
gation to acquire formation, it is necessary to respect the freedom of 
choice and the means needed to acquire it. 

On the other hand § 2 in this canon adopts a right which ex natura 
rei which may not have been necessary to explicate. It seems evident that 
if the laity have the moral duty to acquire formation "appropriate to each 
one's capacity and condition" (§ 1 in fine) (and, therefore, in accordance 
with the free, responsible and personal response to their vocation), it be
comes juridically impossible to bar them from higher studies in the sacred 
sciences. 

2. The right to teach the sacred sciences 

Parallel to the right of lay people to acquire deeper knowledge in the 
sacred sciences,4 § 3 in this canon establishes the capability of those lay 
people to teach those sciences and to receive a mandate from the ecclesi
astical authority for that purpose. Even though § 3 uses the expression 
"habiles sunt," it must be stressed that, insofar as the teaching of the sa
cred sciences is concerned, it involves a fundamental right of lay people 
who have competence in those subjects. The missio canonica is not re
quired except when lay people teach subjects related to the faith or norms 
in ecclesiastical schools, since in those cases they do not teach on their 
own authority, but in the name of the Church. 5 In fact, lay people had al
ready been recognized as possessing the right to acquire the necessary 
knowledge and to teach the sacred sciences prior to Vatican Council II. 
The Council, and later the Code, have done nothing more than reaffirm 
that right and to ground it even more firmly, without this being considered 
an issue acceded to the laity, but rather, recognition of a right inherent to 
them. In practice many changes have occurred, and we have moved from 

4. Cf. C.J. ERRAzURIZ, Il 'munus docendi Ecclesiae ': diritti e doveri dei fedeli (Milan 
1991), pp. 166- 173. 

5. Cf. SapChr, 27 §1 ;  A. DEL PORTILLO, Fieles y laicos en la Iglesia (French trans.: Fideles 
et laics dans l 'Eglise, Paris 1980; English translation: Faithful and laity in the Church, 
Shannon 1976), 3rd ed. (Pamplona 1991), pp. 237-248; C.J. ERRAzURIZ, Il 'munus docendi . . .  , 
cit., pp. 223-239. 
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courses for lay people, which were more or less informational, to the com
plete integration of lay people into programs and the teaching faculty de
voted to the sacred sciences. 

However, the participation of the laity in the munus docendi does 
not take place stricto sensu other than when they teach in the name of the 
Church by virtue of a missio canonica. In all other cases, it does not in
volve cooperation in the hierarchical apostolate. But it should not be 
thought that these are the only roles which the laity can perform in the 
great evangelizing mission of the Church. "Basically it is only a question of 
understanding the Church , of realizing that the Church is not composed 
only of clerics and religious, but that the laity also, men and women, are 
people of God, and have by divine law a mission and responsibility of their 
own."6 

In order for them to fulfill those appropriate duties it is necessary 
that the bishop exercise his munus docendi in a sustained way, 7 by offer
ing lay people all the elements needed to acquire a solid Christian forma
tion. 

6. J. ESCRIVA, in Conversations with Monsignor Escriva de Balaguer (Shannon: Ecclesia 
Press, 1972), no. 14. 

7. For example, cf. cc. 756 § 2, 762, 768, 773, 780; LG 25; CD 12-14; AA 28-32; A. DEL 
PORTILLO, "El Obispo diocesano y la vocaci6n de los laicos," in PH. DELHAYE-L. ELDERS (dir.), 
Episcopate munus. Recueil d 'etudes sur le ministere episcopal offertes en hommage a S.E. 
Mgr. J. Gijsen (Van Gorcurn 1982), pp. 129-201. 
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§ 1.  Viri laici, qui aetate dotibusque pollent Episcoporum 
conferentiae decreto statutis, per ritum liturgicum 
praescriptum ad ministeria lectoris et acolythi stabi
liter assumi possunt; quae tamen ministeriorum col
la tio eisdem ius non confert ad sustentationem 
remunerationemve ab Ecclesia praestandam. 

§ 2. Laici ex temporanea deputatione in actionibuslitur
gicis munus lectoris implere possunt; item omnes 
laici muneribus commentatoris, cantoris aliisve ad 
normam iuris fungi possunt. 

§ 3. Ubi Ecclesiae necessitas id suadeat, deficientibus 
ministris, possunt etiam laici, etsi non sint lectores 
vel acolythi, quaedam eorundem officia supplere, vi
delicet ministerium verbi exercere, precibus liturgi
cis praeesse , baptismum conferre atque sacram 
Communionem distribuere, iuxta iuris praescriptas. 

§ 1. Lay men whose age and talents meet the requirements prescribed by 
decree of the Bishops' Conference, can be given the stable ministry of 
lector and of acolyte, through the prescribed liturgical rite. This con
ferral of ministry does not, however, give them a right to sustenance 
or remuneration from the Church. 

§ 2. Lay people can receive a temporary assignment to the role of lector in 
liturgical actions. Likewise, all lay people can exercise the roles of 
commentator, cantor or other such, in accordance with the law. 

§ 3. Where the needs of the Church require and ministers are not avail
able, lay people, even though they are not lectors or acolytes, can 
supply certain of their functions, that is, exercise the ministry of the 
word, preside over liturgical prayers, confer baptism and distribute 
holy communion, in accordance with the provisions of the law. 

SOURCES: § 1: MQ III, VII, XII 
§ 2: MQ V  
§ 3: IOe 37; AA 24; SCDS Instr. Fidei custos, 30 apr. 1969; 
SCCong Resp., 20 nov. 1973 

CROSS REFERENCES: cc. 517 § 2, 759, 766, 861 § 2, 907, 910 § 2, 943, 
1112, 1168 
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COMMENTARY ------

Ernest Caparros 

l .  The cooperation of the laity in the "munus sanctificandi" 

In this area, the cooperation of the laity normally consists of exer
cising a suppletory function for clerics. In fact, ordinary ministers of the 
sacraments, with an exception made for marriage in the Latin Church, are 
always clerics, and generally clerics should be responsible for worship. 
The introductory pages and the section "Theological principles" of the 
EdM Interdicasterial Instruction provide a summary of the basic princi
ples. However, Vatican Council II provided (cf. LG 35; SC 35) that, in ex
traordinary situations prompted by the lack of clerics, or whenever the 
latter were prevented from exercising their ministry, they could be re
placed by lay people who had received their mission from the competent 
authority, but only for those functions which are not essentially linked to 
the potestas sacra. In addition, after the reform of orders introduced by 
Paul VI with the Motu proprio Ministeria quaedam, male lay people can 
receive the conferral of the ministries of lector and acolyte. These ancient 
minor orders, transformed into ministries, have been excluded as such, 
therefore, from the scope of the priesthood, in order to become ministries 
exercised by the laity, who, in those cases and from a strictly juridical 
point of view, do not fulfill a suppletory role. On the other hand, the 
former Code already allowed lay people to be extraordinary ministers of 
baptism (cf. 742-743 CJC/1917) and to assist at marriage in the capacity of 
qualified witness ( cf. c. 1098 CJC/1917), in the absence of priests or other 
clerics. Thus, if we limit ourselves to the suppletory principle, and, except 
for those cases involving ministries of lector and of acolyte, it must be 
said that the new Code has fully upheld it, and even widened its scope of 
application to other situations.1 

Lay people who cooperate in the munus sanctificandi can be di
vided into three groups: a) those who receive a stable ministry; b) those 
who, when exercising a role as substitute, are called to fulfill certain func
tions on a temporary basis, and c) those who can replace clerics in the 
event of need. 

a) Only men can receive conferral of the stable ministries of lector 
and of acolye (cf. c. 230 § 1). These functions, formerly included among 
the four minor orders (cf. c. 949 CJC/1917), have been formally excluded 
from the sacred orders (cf. 1009 § 1; c. 325 CCEO) and preserved only as 

1. Cf. cc. 517 § 2, 861, § 2, 910 § 2, 943 , 1112 , 1168; cc. 677 § 2, 709 § 2 CCEO. 
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ministries. 2 Thus, the lector will assume his function, above all, in the cel
ebration of the liturgy of the Word ( cf. SC 35). For his part, the acolyte, in 
addition to his own duties, is mentioned as a extraordinary minister of 
Holy Communion (cf. c. 910 § 2; c. 709 § 2 CCEO) and of the exposition of 
the Most Blessed Sacrament ( cf. c. 943)-but without the blessing. These 
latter two functions can also be assumed by other lay people, whether 
men or women, who are occasionally called upon to do so. The fundamen
tal difference is that the acolyte can render those services in a stable man
ner because of the ministry he has received. 

We should stress that the Code takes the time to specify that confer
ral of the ministry does not confer upon the male laity who receive it, the 
right to sustenance or remuneration from the Church ( c. 230 § 1 in fine). 
If the stable ministries do not grant that right, it can be stated, a fortiori, 
that neither temporary nor supplitory functions, in the event of need, 
grant a right to any remuneration whatsoever. The situation would be dif
ferent, however, if any of those persons would find themselves in a profes
sional and hierarchical relationship of c. 231. 

b) Canon 230 § 2 provides that lay people-men or women-can ful
fill temporary functions in liturgical ceremonies ("ex temporanea depu
tatione"), such as those of lector, commentator, cantor, as well as other 
functions which should be eiusdem generis. This provision seems to con
template functions in liturgical ceremonies which may be entrusted in a 
regular manner to lay people, without any special need. An authentic in
terpretation of this paragraph3 establishes that among those temporary 
functions altar service can be included, always in accord with those deci
sions which, for local reasons, bishops may adopt, and accompanied by 
the appropriate catechesis and appropriate explanations. 

c) Paragraph 3 of c. 230 contemplates a substitution by the laity in 
cases of need, in other words, "where the needs of the Church require and 
ministers are not available." In those cases, lay people can be called to ex
ercise the ministry of the Word, to preside over liturgical prayer, to admin
ister baptism, and to distribute Holy Communion, "in accordance with the 
provisions of the law." Naturally, these wider functions that can be en
trusted to lay people are imposed out of the needs of the Church and due 
to a shortage of ordinary ministers. Lay people cannot take upon them
selves that suppletory function motu proprio. 

The Instruction EdM establishes in detail the criteria governing the 
performance of certain liturgical functions by the laity, and which of those 
functions must be reserved for the sacred ministers. 4 

2. Cf. MQ; R. PAGE, "Diaconat permanent ou nouveaux ministeres?," in Studia Canonica 
12 (1978), pp. 295-314. 

3. Cf. PCILT, Resp. July 11 ,  1992, with complementary instructions in AAS 86 (1994), 
pp 541-542. 

4. Cf. EdM, especially arts. 2, 3, 6, 9, and 12. 
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2 .  Specific areas for the suppletory function of the laity 

a) Administration of Baptism 

c. 230 

Insofar as baptism is concerned, the Code recognizes that a catechist 
can lawfully administer this sacrament if the ordinary minister is absent or 
impeded (cf. c. 861 § 2). We can deduce from the missio which the local 
ordinary confers upon the catechist also includes the administration of 
baptism. On the other hand, that same ordinary can also assign that func
tion to other people who, in those cases, can administer this sacrament in 
an equally licit way (cf. c. 861 § 2; c. 677 CCE0).5 In short, given that bap
tism is necessary for salvation, that same c. 861 recognizes that, in cases 
of necessity, anyone, even a non-Christian, may administer it, provided 
that they have the required intention. Due to the necessity for baptism, 
and even though the missio is provided for in that canon, its administra
tion can be done in cases of necessity without a more specific mission 
than the one received from Christ (cf. Mt 28:19; Mk 16:15-16). 

b) Distribution of Holy Communion 

For distribution of the Eucharist, the Code provides for the possibil
ity of appointing, in addition to the acolyte, another extraordinary lay min
ister, "ad  norman canon 230 § 3"  (c. 910; c. 709 § 2 CCEO). This 
appointment could be made by the local ordinary, or by those to whom he 
had delegated that power. The extraordinary lay minister could be ap
pointed ad casum, ad tempus or even in a stable manner, but need should 
always subsist, consistent with c. 230 § 3. This need can arise whenever 
clerics or acolytes do not exist, or whenever the latter are unable to dis
tribute Communion, or also whenever the number of the faithful is such 
that Mass, or the distribution of Communion extra missam, would be ex
cessively prolonged. 6 The PCILT has specified that lay people cannot be 
delegated ministers nor exercise their suppletory function if ordinary, 
non-impeded ministers are present, even if they do not participate in the 
Eucharistic celebration. 7 This does not involve, then, a suppletory role for 
the greater ease of the ordinary ministers, but rather, out of a true need 
dictated for the good of the faithful. 8 These extraordinary ministers of 
Holy Communion may also be ministers of the exposition of the Most 
Blessed Sacrament, but without the blessing, in the Latin Church and 
under special circumstances. The local ordinary can also designate an
other person for that function ( cf. c. 943). 

5. Cf. the criteria established in EdM, art. 11 .  
6. Cf. Instr. IC and A. MARZOA'S commentary on c. 910, in Pamplona Com. 
7. PCILT, Reply, September 23, 1988, in AAS 80 (1988), p. 1373. 
8. EdM. art. 8, notes the applicable discipline and expressly calls for a stop to some 

abusive practices, such as habitual recourse to extraordinary ministers when there are no 
reasons justifying their use. 
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c) Assisting at marriage ceremonies 

Lay people may also , in the Latin Church, be delegated by the dioce
san bishop to assist at marriages. This delegation of authority, however, is 
subject to fairly strict conditions. 9 Thus, in addition to a shortage of pres
byters or deacons, the favorable vote of the Bishops' Conference and au
thorization from the Holy See are required (cf. c. 1112). The Code has 
integrated here a practice that had already been approved for certain dio
ceses, under the conditions specified in the canon. 10 

d) Laity as ministers of certain sacramentals 

Finally, laity can, in certain cases, be ministers of sacramentals 
( cf. c. 1168). The Code adopts what the Council had decided in this regard: 
"Provision should be made for the administration of some sacramentals 
by qualified laypersons, at least in special circumstances and at the discre
tion of the Ordinary" (SC 79). It is the local ordinary who is competent to 
confer these functions upon laypersons; moreover, lay people are to do 
their utmost to insure that, in administering sacramentals, they do not 
convey the impression to others that they are dispensing sacraments. 11  

Lay people may, therefore, fulfill a suppletory role for those func
tions that pertain ex se to persons endowed with potestas sacra. Neverthe
less, however important that the function may be-primarily in situations 
in which there is a great shortage of clerics or in which they are impeded 
from acting-it also entails a risk that should be avoided: clericalization of 
lay people. It would be preferable, on the other hand , to entrust to the la
ity, first and foremost, those functions in which the suppletory element is 
not present, so as to permit clerics to fulfill the functions which are theirs. 
Certainly, we do not suggest that the suppletory role of lay people be sup
pressed, but it is appropriate to keep it within its just measure, provided 
that there exists a genuine need for the good of souls. 

9. Noted and clarified by EdM, art. 10. 
10. Cf. R. NAVARRO VALLS, commentary on C. 1 1 12, in Pamplona Com; J.T. MARTIN DE AGAR, 

Legislazione delle Conferenze episcopali complementare al C.I. C. (Milan 1990). (Editor's 
Note: For complementary norms promulgated by English language Conferences of Bishops, 
see Volume V, Appendix 3.) 

11 .  Cf. EdM, art. 9, with special reference to the care of the sick 
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Tit. II. The Obligations and Rights of the Lay Members . . .  c. 231 

§ 1 . Laici, qui permanenter aut ad tempus speciali Eccle
siae servitio addicuntur, obligatione tenentur ut 
aptam acquirant formationem ad munus suum debite 
implendum requisitam, utque hoc munus conscie im
pense et diligenter adimpleant. 

§ 2 . Firmo praescripto can. 230 § 1 ,  ius habent ad hones
tam remunerationem suae condicioni aptatam, qua 
decenter, servatis quoque iuris civilis praescriptis, 
necessitatibus propriis ac familiae providere va
leant; itemque iis ius competit ut ipsorum praeviden
tiae et securitati sociali et assistentiae sanitariae, 
quam dicunt, debite prospiciatur. 

§ 1. Lay people who are pledged to the special service of the Church, 
whether permanently or for a time, have a duty to acquire the appro
priate formation which their role demands, so that they may consci
entiously, earnestly and diligently fulfil this role. 

§ 2. Without prejudice to the provisions of can. 230 § 1, they have the right 
to a worthy remuneration befitting their condition, whereby, with due 
regard also to the provisions of the civil law, they can becomingly 
provide for their own needs and the needs of their families. Likewise, 
they have the right to have their insurance, social security and medi
cal benefits duly safeguarded. 

SOURCES: § 1: AA 12, 28-32; AG 17 
§ 2: AA 22; AG 17 

CROSS REFERENCES: cc. 129 § 2, 149, 150, 213, 217, 218, 221, 223, 228, 
229, 230 § 3, 231 § 2, 253, 281, 386, 463 § 1, 5° et § 
2, 471, 482, 483, 492, 494, 512, 517 § 2, 528, 536, 
537, 756, 762, 773, 776, 780, 785, 796, 804, 806, 
810-812, 818, 821, 823, 1274 § 3, 1278, 1282-
1284, 1286, 1290, 1421 §§ 2-3, 1424, 1428, 1435 

COMMENTARY ------

Ernest Caparros 

l. Scope of the canon 

This norm considers only lay people "who devote themselves to spe
cial service of the Church" (cf. CCEO, c. 409). The terms of the canon lead 
to establishing criteria that would allow us to determine its scope with 
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precision. For those lay people, two conditions should converge: a) avail
ability, or an off er made to the competent authority ( whether the latter be
longs to the hierarchical structure or to the life and holiness of the 
Church: cf. c. 207 § 2) on the part of the layperson, for the purpose of de
voting himself/herself to this special service; and b) an effective commit
ment, by means of a contractual work relationship, to an activity which 
requires dedication on the part of the layperson to a specific task. 

In our judgment, the working juridical relationship is not sufficient 
in and of itself. It should exist as a conditio sine qua non, but it should be 
integrated into the context of availability to the ecclesiastical Hierarchy, 
which would proceed from the dedication (addicuntur) of the layperson 
to the mission or the specific task. Nor is simple availability of a benevo
lent nature sufficient without a stable working relationship. Such stability, 
in this context, does not necessarily mean permanence, but instead, signif
icance of commitment. 

Those lay people, whether "single or married," who "put their person 
and their professional competence at the service of institutions and their 
activities" (AA 22) are, therefore, the ones intended to be governed by this 
canon. This involves those members of the faithful who, within a certain 
level of stability, pledge themselves to perform functions of direct service 
to the Church. This may include, without a doubt, "those lay people who 
devote themselves to associations and works of the apostolate, whether 
within the confines of their own country, or in the international area, or, 
above all, in the Catholic communities of the missions and of the emerging 
Churches" (AA 22). Let us call to mind, then, the catechists, as well as the 
professionals, the technical experts, or the craftsmen who are willing to 
render service to the Church mediately through their contributions to im
plementing services or action intended for the development of the newly
emerging Churches (AG 17). But the canon can also be applied to those 
people to whom the competent authorities entrust ecclesiastical offices 
(cf. C. 228 § 1). 

The language of the canon, on the other hand, does not allow us to 
include under this category those lay people who work in ecclesiastical 
entities or for them, whether on a permanent or an occasional basis: the 
work and services contract, or the mandate, can exist in relation to per
sons in distinct professions and offices without having to apply the norms 
stated in the canon that is now the subject of our commentary. The source 
of this provision (AA 22; AG 17) allows us to state that the simple fact of 
having a professional or working relationship with an ecclesiastical entity 
or with an apostolic activity is not sufficient to apply this norm. Even 
more, in the majority of cases, that relationship will be governed exclu
sively by state law and by contracts between the individual and the entity 
or the ecclesiastical organization. 

Also excluded from this canon is the vast field of charity or volun
teer work. Even though the competent ecclesiastical authorities can, in 

198 



CAPARROS Tit. II. The Obligations and Rights of the Lay Members . . .  c. 231 

this context, entrust specific tasks to lay people, the element of a stable 
working relationship, in the sense of obligation, would be absent in those 
cases that would allow us to apply this canon. 1 

2. The obligations of the lay employee 

We are using the expression lay employee in the precise sense of the 
preceding paragraph. The Code imposes upon that layperson a two-fold 
obligation: formation and performance of their functions. 

a) The obligation to acquire the appropriate formation 

This obligation of the laity is normally transformed into a right for 
him or her (see commentary on c. 229, no. 1), and reciprocally, into an ob
ligation for those who dispense this formation. It must be asked, more
over, at what moment in time can this obligation be demanded, in other 
words, when should this layperson have acquired this formation. 

It is possible that a specific formation (university, professional, tech
nical, etc.) may be required in order for one to be fit to discharge a spe
cific assignment competently. In those cases, normally this formation 
should have been acquired before the particular assignment is entrusted 
to the layperson. This does not exclude the possibility, however, that the 
agreement between the competent authority and the layperson may pre
cede the start of exercising that position and that acquisition of this for
mation may become a contractual obligation of the layperson, who must 
then acquire it according to the terms of the contract. In those cases, this 
may involve formation that can be considered to have been acquired by 
earning a certificate, diploma or degree. 

Nor does this preclude the possibility, even if the required qualifica
tions to exercise the position that has been held by the layperson, that the 
latter must continue to keep his training current, so as not to lose one's 
qualifications. This would normally be a responsibility of the layperson, 
but it is possible for the organization of the Church to assume its share of 
responsibility towards that obligation. 

Finally, whenever it is not a matter of professional formation of 
work, but rather it involves deeper immersion into the doctrinal knowl
edge of the faith or of improvement of spiritual life, required by the job 
that has been entrusted,2 we find ourselves facing a permanent obligation 
which the layperson cannot neglect (see c. 217 and its commentary), and, 

1. For a more complete study, see J. DE OTADUY, "El derecho a la retribuci6n de los Laicos 
al servicio de la Iglesia," in Fidelium Jura 2 (1992), pp. 187-206. 

2. Cf. EdM, art. 3, where the point is clarified that the seminaries are not the place where 
the said formation must be given. 
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as a result, in the presence of a right which the layperson holds before 
those people who can provide him with that formation. 

b) The obligation to fulfill one 's task as a prudent and diligent per
son 

The tradition of codified civil law is quite familiar with the notion of 
the "good family man" (according to classic terminology), or that of the 
"prudent and diligent person" (identical at heart, but with a more modern 
form). When the final section of § 1 of the canon imposes on the laity the 
obligation to fulfill their function "conscientiously, earnestly, and dili
gently," it is adopting this classic idea, which has been, moreover, stated 
explicitly in c. 1284 (cf. c. 1523 CIC/1917). This same idea can be found in 
cc. 1282 and 1983, from a more specific perspective. 

3. The obligations of the employer 

Paragraph 2 of the canon indeed imposes upon the employer the ob
ligation to pay lay employees a just salary and to provide them with social 
and medical benefits. It could also be obligated to facilitate formation. 

a) A just salary 

This salary should take into account "the needs and the contribu
tions of each person" at the same time (CCC, 2434). "Remuneration for 
work should guarantee [a] man the opportunity to provide a dignified live
lihood for himself and his family on the material, social, cultural, and spir
itual level, taking into account the role and productivity of each, the state 
of the business and the common good" (GS 67; cf. CCC, 2434). This just 
salary should, therefore, be individualized and set according to the needs 
of the employee and of his family, and taking into account at the same 
time other elements considered as a whole. Nor should the provisions of 
state law be forgotten or dismissed, according to this same canon, such as 
those involving minimum wages. 

What is ideal would be that, when setting just salaries, both for the 
laity governed by this canon as well as other people who maintain work
ing relationships with organizations of the Church (let us recall those lay 
people who have received the ministries of lector and acolyte are not enti
tled to a salary simply because of that fact: cf. c. 230 § 1 in fine), those or
ganizations would scrupulously respect the contractual obligations of 
justice imposed by the state legislator, as well as those inf erred from the 
social doctrine of the Church. 

b) Social security and medical insurance 

This same § 2 explicitly indicates that those lay people "are entitled 
to have their insurance, social security and the so-called medical health
care benefits duly provided." This constitutes an area of great signifi-
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cance , but the obligation of the employer in this regard will vary from one 
country to the next. In effect ,  in those countries where considerable pub
lic funds are allocated for this purpose, the responsibility of the employer 
will decrease proportionately. On the contrary, in those places where ev
erything or almost everything is left to private initiative , it would be neces
sary for the entity in question (whether alone or in association with 
others) to concern itself with providing those benefits and assistance. 

Also in regard to this point, ecclesiastic entities should try to align 
themselves with the best employers, both in those countries where mate
rial well-being and healthcare are assumed primarily by public funds, as 
well as in those countries in which few, if any, of those funds are allocated 
to meet those needs. 

c) The possibility of the existence of the obligation to provide for
mation 

This obligation may have as its source the contractual relationship 
between the organization and the individual; in that case , it should be in
terpreted within the context of this canon, above all, in regard to the be
havior of the employee as a prudent and diligent person. 

This obligation should also be considered in the event that perma
nent formation was required for the layperson to fulfill his/her duties ade
quately. In that case, depending on the context, the obligation to provide 
this formation may fall directly upon the employing entity or upon those 
competent authorities on which the entity relies. It also could be conceiv
able that the obligation of the layperson, transformed here into a right, 
would not directly affect the employer, but instead other ecclesiastical en
tities upon which the obligation to provide this formation, such that the 
employer would only be indirectly affected, to the extent that it would 
have to release lay employees, if necessary, from their obligations, so that 
they could participate in the appropriate means of this formation. 
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TITULUS III 

De ministris sacris sen clericis 

TITLE III 
Sacred Ministers or Clerics 

------- INTRODUCTION ------

Tomas Rincon 

1. After the common status of the faithful (title I) had been estab
lished, derived from the principle of fundamental equality, as well as the 
status of the lay faithful (title II), based on the principle of functional di
versity, in this title, the Code regulates the personal status of the clergy or 
sacred ministers, insofar as they are a manifestation of that diversity of 
functions which has its ontological roots in the sacrament of orders and 
which is called the hierarchical principle. 

2. Sacred ministers or clerics are (at the current time this is a matter 
of equivalent terms, from the canonical point of view) those members of 
the faithful who have received the sacrament of orders and who are de
voted sacramentally to the exercise of the sacred functions of teaching, 
sanctifying, and guiding the Christian people in the name of, and also, at 
times, in the person of Christ. Consecration and mission are, therefore, 
two ontological components of the condition of a sacred minister. 
Through sacramental consecration, the sacred minister is configured in a 
special way with Christ, Head and pastor of the Church; by virtue of this, 
he is situated not only within the Church, but also at the forefront of the 
Church. The sacrament of orders confers upon him a sacred power, 
thereby making him capable of exercising those sacred ministries that de
mand that power, and allowing him to participate at the same time in the 
universal mission of Christ, Head and pastor. Both aspects, consecration 
and mission, essentially co-exist in such a way and are related to each 
other so that the notion of consecration considered by itself has no place 
here, nor is mission conceived of as requiring priestly powers unless the 
sacrament of orders has not been previously received. All of this explains 
that the hierarchical constitution of the Church is grounded in sacred min
istries; that the exercise of ecclesiastical ministries has been entrusted 
primarily to the sacred ministers, including those ministeries which do not 
demand the full care of souls; and that, for this same reason, the sacred 
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ministers constitute, as a whole, the central core or primary line of the ec
clesiastical organization. 

3. The fact that they constitute the primary line in ecclesiastical orga
nization means, among other things, that sacred ministers are the direct 
recipients of all those norms whether within, or outside of, the Code, 
which regulate the most varied ecclesiastical offices which they hold. But 
what this title contemplates and covers is not ministerial status, even 
though, to a large degree, it affects clerics, but only the personal status of 
the clergy, which is founded in his sacred consecration and mission and 
which has, for this reason, a stable and universal character, whatever the 
position held or the specific office performed within the ecclesiastical or
ganization. 

Adopting a millennium-long tradition, the CJC/1917 considered cler
ics, for canonical purposes, not only the sacred ministers, that is, those 
who had received the sacrament of orders, but also those members of the 
faithful who had received the first tonsure, the minor orders (acolytes, ex
orcists, lectors, porter), and the major order of the subdiaconate. For this 
reason, in the former discipline, the terms cleric and sacred minister 
were not equivalent, which forced them to refer to the expression ordena
dos in sacris in order to designate those clerics who were, at the same 
time, sacred ministers. 

Vatican Council II, as is well known, did not introduce any innova
tion into the meaning of the term cleric. But its doctrinal focus in that re
gard would foster those changes that would occur in the coming years. In 
fact, on August 15, 1972, Pope Paul VI promulgated the Motu proprio Min
isteria quaedam, whose primary innovation consisted precisely in re
stricting the notion of cleric, by identifying it with that of sacred minister, 
while at the same time consequently, certain ecclesial ministries were de
clericalized, and their exercise entrusted to the laity. All of this occurred 
in the face of a minority theological current which stood, on the contrary, 
for widening the concept of cleric, and as a result, a greater clericalization 
of certain ecclesial ministries which did not require the sacrament of or
ders, failing to notice that the conciliar ecclesiological orientation pointed 
decidedly towards a greater and more active participation of non-ordained 
members of the faithful in the building up of the Body of Christ. 

The direction of the reform, led by Paul VI as described above, has 
been incorporated into the Code. Thus, one is a cleric or sacred minister 
(both terms are equivalent (c. 207)) from the order of the diaconate on up 
( c. 266). On the contrary, they do not lose their lay condition: those who 
receive the ministries of lector or acolyte are true members of the laity, 
the former minor orders, whether in a stable manner (c. 230 § 1), or as a 
requisite for ordination as a deacon (cc. 1035, 1950, 1°). Therefore by re
stricting the concept of cleric and by entrusting those ministries to the la
ity, it is clear that a "declericalization" of such ministries has occurred, 
but, at the same time, it causes laypersons to be incorporated into the ec-
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clesiastical organization as a result of their active participation in the 
aedificatio Ecclesiae, provided that the requirement of sacred orders is 
not a hinderance, whether directly or indirectly. In any event, the layper
son who acts as lector or acolyte in a liturgical celebration, in principle 
does not exercise any suppletory function, but only a function inherent to 
his condition as a member of the baptized. 

4. Clerical status, therefore, traces its origins to the sacrament of or
ders, and is structured in accordance with the three sacramental levels to 
which this sacrament has been differentiated: diaconate, presbyterate and 
episcopate. As is well known, for a long time the sacramentality of the 
episcopate was the subject of doctrinal controversy. It is true that the 
Council of Trent affirmed the superiority of the bishops in regard to pres
byters, but not the sacramentality of episcopal ordination. Perhaps for this 
reason, c. 949 of the CIC/1917 did not include the episcopate among the 
various major ordines comprising the clerical state. But Vatican Council II 
already taught the sacramentality of the episcopate with clarity, by saying 
that "the fullness of the sacrament of Orders is conferred by episcopal or
dination, which, for this reason, has been called 'the high priesthood' or 
'the acme of the sacred ministry' in both the liturgical tradition of the 
Church and in the language of the Fathers" (LG 21). Thus, it is based on 
this foundation that c. 1009 § 1 included the episcopate among the three 
ordines comprising the sacrament of orders. Properly speaking, the epis
copate and the presbyterate constitute the priestly order while the diacon
ate is received non ad sacerdotium, sed ad ministerium (LG 29). In 
regard to presbyters, Vatican Council II ratified their condition as true 
priests of the New Testament, genuine participants in the priesthood of 
Christ, and therefore, in the universal mission entrusted to the Apostles, 
even though they do not have the stature of Pontificate and, as a result , 
they depend upon the bishops in the exercise of their power ( cf. LG 28 
and PO 10). 

5. Apart from that restricted notion of cleric , and based on the view 
of the episcopate as the supreme degree of the sacrament of orders, the 
Council similarly fostered a new concept of clerical status, stripping it of 
its class-based connotations that had come through in CIC/1917. In effect, 
clerics, since they are constituted as a status , formed a caste, a class of 
distinct persons, with a juridical patrimony rooted in their status , which, 
since it contained the element of power, gave rise to the fact that the 
Church was structured as an unequal society, not only from a functional, 
but from a personal point of view as well. 

The clear affirmation of the Council about the radical equality of all 
members of the baptized and the common status of faithful implied, in and 
of itself, a surpassing of the caste-based conception and therefore, ques
tioned the concept itself of status clericalis , for which reason there were 
canonists who argued for its suppression in order to avoid the confusion 
which it could generate. Such a proposal was not formally accepted, since 
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in fact the term clerical state has been repeated many times in the Code 
(cc. 194 § 1, 1° , 285, 289, 290-293). However, since the constitutional prin
ciple of radical equality of all members of the baptized ( c. 207) was incor
porated into the code, the concept of clerical staus must be interpreted in 
light of that principle, stripped, therefore, of any caste-based connota
tions. But it is appropriate in this regard not to confuse the theological and 
juridical planes, in order that proclamation of the radical equality of all the 
members of the faithful should not be interpreted as an underestimation 
of the sacramental factors of sacred orders and of their repercussions, in
cluding social ones, on the person and life of the sacred minister. In this 
sense, it is true that sacramental consecration and the sacred mission to 
which the cleric is destined to give rise to a new dignity, with social rele
vance, but which do not lay the foundation , from a juridical point of view, 
for a personal status segregating clerics from the principle of radical 
equality of all members of the faithful. The cleric, in effect, is not more of 
a person, with greater personal prerogatives, than other people in the 
Church; the priest is not more Christian than the other members of the 
faithful; he is not a Christian with a higher rank For all of this, it does not 
seem correct based on the specific personal conformation in Christ which 
confers the sacrament of orders, to establish any differentiation of people 
with juridical significance, or a reaffirmation of the concept of clerical 
state in its caste-based version. 

6. The systematic ordering of the entire discipline of the clergy cov
ers the following chapters: 

-Chap. I :  On the formation of Clerics. If the former criteria were 
followed, this chapter would have been located in book III, alongside the 
other institutions concerning Catholic education. In view of the fact that 
the seminary is not only a center of teaching , but also a place of human, 
spiritual and pastoral formation of future priests, the legislator has chosen 
to place it within the framework of clerical discipline. In any event, the 
subject matter regulated in this chapter continues to be connected with 
the section devoted to Catholic education in book III, given that the same 
dicastery of the Roman Curia is competent over both subjects: the Congre
gation for Seminaries and Institutes of Study ( cf. PB 112-113). 

In this chapter, the initial formation of candidates to the priesthood 
or to the permanent diaconate is solely considered. The permanent forma
tion of the clergy is only taken up in the code within the context of the du
ties of the priest ( c. 279). 

Following the model of Optatam totius, the canonical regulation on 
this subject unfolds on two different levels: the institutional and the for
mative, properly speaking. The system of seminaries is established, on one 
hand, and the basic norms which are to inspire the path of formation of 
the future priest in the four dimensions of his existence, human, spiritual, 
intellectual and pastoral, are delineated. On the other hand, since they are 
basic norms, they require a subsequent development and adaptation to the 
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specific circumstances of each region. This task is fulfilled, at a universal 
level, by the Rationale Fundamentalis Institutionis Sacerdotalis, pro
mulgated by the Congregation for Catholic Education in 1970, revised and 
adapted for the CIC in 1985; and on a particular level, the programs of for
mation that are established and periodically reviewed by the Bishops' 
Conferences within the framework of a given nation, as well as the regula
tions of each seminary approved by the bishop, and the statutes of an 
inter-diocesan seminary approved by the bishops concerned. 

Recently, as the fruit of the Synod of Bishops in 1990, Pope John Paul 
II published the Apostolic Exhortation Pastores dabo vobis (March 25 , 
1992), devoted to the formation, both introductory as well as permanent , 
of priests. The pontifical document does not modify the basic criteria of 
the discipline of the code; instead, it is an authorized gloss of its norms, 
while it serves, at the same time, as a guiding light and criteria for drafting 
particular norms, and, if applicable, for revising them. 

-Chap. II: On the Enrollment or Incardination of Clerics. Incardi
nation is one of the oldest institutes of ecclesiastical organization. It 
emerged in a primarily pastoral sense, as soon as the Christian communi
ties achieved a certain degree of stability. Over the course of time, that 
pastoral character, limiting ministerial service, continued to lose its origi
nal vigorousness and opened the way towards the concept of the disci
pline of incardination, thereby configuring the bond of submission to the 
same bishop and the same territory, and as an instrument of oversight and 
control. 

In the vicinity of Vatican Council II , awareness arose that the instru
ment of incardination, as it was understood, was inadequate to provide a 
positive response to new pastoral problems, such as better distribution of 
the clergy or a greater mobility of priests in order to suitably handle spe
cialized pastoral functions. These and other pastoral needs were those 
that, in the beginning, made the Council Fathers see the appropriateness 
of revising the old institute of incardination. But they soon realized that a 
simple canonical review would be insufficient, if there was no prior pro
found theological reflection on the nature of the presbyterate. The fruit of 
that reflection is Presbyterorum Ordinis 10, where the universality of the 
ministry of presbyters and its theological underpinnings are affirmed, as 
well as the consequences deriving from that principle for a proper regula
tion of incardination. Consistent with that conciliar doctrine, the Pope has 
recently emphasized the universal dimension of the priesthood: the pres
byter "is ordered not only to the particular Church but also to the univer
sal Church (cf. PO 10), in communion with the Bishop, with Peter and 
under Peter"; and all of this is so because "through the priesthood of the 
Bishop, the priesthood of the second order is incorporated in the apos
tolic structure of the Church," and consequently into its universal mission 
(PDV 16). 
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In light of that theological principle, it becomes clear that all presby
ters, by virtue of the sacrament of orders, are ministers of Jesus Christ, in 
other words, ministers of the universal Church. The reason for the exist
ence of incardination is to juridically limit this ministry. What is involved, 
therefore, is a relationship of service to a specific portion of the people of 
God, for the purpose of a better order and better fulfillment of the univer
sal mission which the presbyter receives in the sacrament of orders. For 
that reason, it is logical that incardination is not constrained solely to ter
ritorial structures, but that it is open to other jurisdictional structures of a 
personal nature, whenever particular pastoral tasks demand it. Inasmuch 
as it is a relationship of service, without detriment to the fact that it is a 
stable bond, it must have the sufficient flexibility postulated by the princi
ple of solidarity for the common good of the entire people of God. Along 
this same perspective on the ministry, it can be better understood that in
cardinati on constitutes a bond joining the presbyter not only to the 
bishop, but also to the other components of that portion of the people of 
God in which his ministry assumes concrete form: presbyter and Christian 
people. As a result of this, many of the duties and rights comprising the 
personal status of clerics, while they are grounded in sacred orders, are 
established and specified through incardination. Perhaps for this very rea
son, the legislator has pref erred to locate the system of incardination 
within the CIC, in the chapter that precedes the obligations and rights of 
clerics. 

- Chap. III: On the Obligations and Rights of Clerics. The ontolog
ical configuration with Jesus Christ which sacramental consecration en
tails, as well as the sacred mission to which clerics are destined, is the 
reason for their existence, the true foundation of the specific juridical sta
tus of clerics established in the present chapter. An attempt has been 
made to harmonize, on one hand, the life of clerics (that is, their personal 
behavior) with the sacred nature of their ministry, while, on the other 
hand, it seeks to safeguard the priestly identity, in the face of possible at
tempts at secularization, based at times, not on mere disciplinary reasons, 
but on true focus of dogma, such as, for instance, the lack of essential dis
tinction between the common and ministerial priesthood. 

This safeguarding of the identity of the ministerial priesthood, and of 
its dignified and effective exercise, has a universal scope as its very foun
dation. Thus, the universal value and effectiveness of the status of clerics, 
as established in the CIC, without detriment to the important function 
which particular laws fulfill in determining and adapting this status to the 
concrete circumstances of a particular church where the cleric exercises 
his ministry. In this sense, there many norms which deliberately remain in
determinate, so that the particular Laws may specify and establish the 
scope of some obligations, or the concrete content of certain rights. 

The dignity and social honor which the sacred minister deserves, 
without doubt, within the Church does not imply inequality, or a situation 

207 



cc . 232-264 Bk II. Pt. I. Christ's Faithful RINC6N 

of privilege, insofar as it is the common condition of the faithful. Perhaps 
for this reason, and because its effectiveness depended, in the final analy
sis, on what systems of secular law or concordat norms would establish in 
this regard, the old privileges of the canon, of jurisdiction, of personal ex
emption, and of competence, have disappeared from the status of clerics. 

Among the positive duties expressly formulated in this chapter, the 
following stand out: 

duties of obedience and availability for ministry; 

- duties of fraternity and of mutual cooperation among clerics; 

- duties in regard to lay people and their specific function in the 
Church and in the world; 

the gift-duty of celibacy; 

- the duty of ecclesiastical dress; 

- the duty to seek sanctity, grounded in a profound spiritual life, 
through faithful fulfillment of the ministry. 

Among the prohibitions that stand out are the following: 

- conduct not proper to the clerical state; 

- the holding of public office in the civil arena; 

- political and union activities; 

- activities related to economic matters, such as the usual exercise 
of commerce or industry; 

Unlike the CIC/19 17, the universal law currently in effect formally 
recognizes the following rights of clerics: 

- the right of association, both in civil associations that do not de
tract from their clerical status, and in associations created within the 
heart of the Church (this presupposes the recognition in the areas of au
tonomy and freedom of clerics); 

- rights pertaining to an adequate remuneration, and social secu
rity benefits; 

- the right to a legitimate vacation period. 

Finally, it must be pointed out that fulfillment of some of the duties 
implies the existence of true rights. Such is the case of the duty of perma
nent formation within the human, spiritual, intellectual and pastoral 
spheres ( c. 279). As the Pope has recently reminded us ( cf. PDV 70) , the 
permanent formation of priests is a demand of justice that corresponds 
with the right of the people of God to appropriately receive the riches of 
salvation. But that juridical duty implicitly entails the right of the priest to 
be given the necessary means for that formation. 
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CAPUT I 
De clericorum institutione 

CHAPTER ! 

The Formation of Clerics 

Ecclesia officium est atque ins proprium et exclusivum 
eos instituendi, qui ad ministeria sacra deputantur. 

It is the duty and the proper and exclusive right of the Church to train 
those who are deputed to sacred ministries. 

SOURCES: c. 1352; OT Passim; SCSUS Let., 14 mai 1963 

CROSS REFERENCES: c. 1027 

COMMENTARY ------

Davide Cito 

This canon, whose immediate source is c. 1352 CJC/1917, exhibits, 
however, marked progress in relation to Pio-Benedictine legislation, not 
only insofar as its systematic placement is concerned, but also in regard to 
the language of its text, even though it may be fairly similar to that used in 
the abrogated Code. 

In reference to the first aspect, it has been unanimously emphasized1 

that its current placement responds better to the concept of formation, to 
be understood as a process that includes all dimensions of the person; the 
CJC/1917, however, favored above all the doctrinal aspect, and as a conse
quence the material that was included in part IV of book III ("De magiste
rio ecclesiastico"). Furthermore, while the abrogated Code focused its 

1. Cf. V. DE PAOLIS, "La formazione dei chierici," in fl Jedele cristiano (Bologna 1989), 
pp. 1 16-1 17; commentary on the chapter "De clericorum institutione," in V.P. PINTO (Ed.) 
Commento al Codice di Diritto Canonico (Rome 1985); T. RINC6N, commentary on the 
chapter "De clericorum institutione," in Pamplona Com. 
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attention on the seminary in accordance with its juridical and patrimonial 
structure (hence the name of this same title XXI: "De seminariis"), in this 
context, on the contrary its prominent position focuses on the candidate 
to the sacred ministries, and the juridical positions of individuals and the 
structures devoted to his formation are delineated in reference to the indi
vidual. 

The canon, analogous to what was previously in c. 1352 CJC/1917, as
serts the inherent and exclusive right of the Church to train its own minis
ters, a right which, in its external dimensions (in other words, in its 
relations with the civil community), is one component of religious free
dom, affecting, therefore, the entire confessional community. Dignitatis 
humanae 4 affirms the same: "Religious communities also have the right 
not to be hindered by legislation or administrative action on the part of 
the civil authority in the selection, training, appointment and transfer of 
their own ministers." At the same time, it is necessary to stress that if the 
CJC/1917 was limited to proclaiming this right of the Church ("ius est pro
prium et exclusivum") in order to protect its independence and freedom in 
the face of possible acts of unlawful interference by the secular powers, 
the canon we are now examining stresses in the first place the duty of the 
ecclesial community to provide for the formation of its ministers, while 
the right can be inferred as a logical consequence, in order to be able to 
comply with this obligation ("officium est atque ius proprium et exclusi
vum"). This has substantial intraecclesial significance because it trans
lates more precisely the vocational dynamics onto a juridical plane, such 
that the right-duty of the Church derives from the call of the Lord: "the 
Church ... has the grace and responsibility to accompany those whom the 
Lord calls to become his ministers ... " (PDV 65). 

Recipients of this right-duty of the Church are those "qui ad sacra 
ministeria deputantur." The modification in language, compared to the 
prior Code ("qui ecclesiasticis ministeriis devovere cupiunt": c. 1352 CIC/ 
1917), emphasizes that the specific juridical relationship between the can
didate and the Church emerges from the ecclesial act of deputation of its 
sacred ministries, which is subsequent to the verification of the require
ments of suitability (cf., for example, c. 241 § 1 pertaining to admissio 
into a major seminary), without weakening the duty to promote vocations 
( c. 233) or the pastoral attention towards those who "feel themselves 
called" to discharge a specific ministry. Even though the canon is included 
in the chapter dealing with the formation of the clergy, it seems appropri
ate to extend its scope of application to the formation of all candidates to 
ecclesial ministries for those ministries created in a stable manner, as well 
as for the temporal ministries ( c. 230). 2 

2 .  Cf. V. DE PAOLIS, "La formazione dei chierici...," cit., p .  1 17. 
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In addition to the Holy See, the Bishops' Conferences, and the dioce
san bishops, those who are responsible for the ecclesial organizations into 
whose service the candidate has been deputed are also understood to be 
included under the term of Church. 

The content of the right of the Church to educate its own ministers 
makes reference to all that affects the relevant ministry in a specific way; 
in other words, the various dimensions of formation (human, spiritual, in
tellectual and pastoral), the areas of formation and those individuals who 
are responsible for providing such formation ( cf. PDV 42). 
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§ 1.  Universae communitati christianae officium incum
bit fovendarum vocationum, ut necessitatibus minis
terii sacri in tota Ecclesia sufficienter provideatur; 
speciatim hoc officio tenentur familiae christianae, 
educatores atque peculiari ratione sacerdotes, prae
sertim parochi. Episcopi dioecesani, quorum maxime 
est de vocationibus provehendis curam habere, po
pulum sibi commissum de momento ministerii sacri 
deque ministrorum in Ecclesia necessitate edoceant, 
atque incepta ad vocationes fovendas, operibus 
praesertim ad hoc institutis, suscitent ac sustentent. 

§ 2. Solliciti sint insuper sacerdotes, praesertim vero 
Episcopi dioecesani, ut qui maturioris aetatis viri ad 
ministeria sacra sese vocatos aestiment, prudenter 
verbo opereque adiuventur ac debite praeparentur. 

§ 1. It is the duty of the whole Christian community to foster vocations so 
that the needs of the sacred ministry are sufficiently met in the entire 
Church. In particular, this duty binds Christian families, educators 
and, in a special way, priests, especially parish priests. Diocesan 
Bishops, who must show the greatest concern to promote vocations, 
are to instruct the people entrusted to them on the importance of the 
sacred ministry and the need for ministers in the Church. They are to 
encourage and support initiatives to promote vocations, especially 
movements established for this purpose. 

§ 2. Moreover, priests and especially diocesan Bishops are to be solici
tous that men of more mature years who believe they are called to the 
sacred ministries are prudently assisted by word and deed and are 
duly prepared. 

SOURCES: § 1: c. 1353; Prus PP. XI, Let. Officiorum omnium, 1 aug. 
1922 (AAS 14 [1922] 449-458); Prus PP. XI, Enc. Ad catholici 
sacerdotii, 20 dee. 1935 (AAS 28 [1936] 44); Prus PP. XII, m. 
p. Cum nobis, 4 nov. 1941, (AAS 33 [1941] 479); SCSUS Nor
mae, 8 sep. 1943 (AAS 35 [1943] 369-370); Prus PP. XII, Ex
hort. Ap. Menti nostrae, 23 sep. 1950, III (AAS 42 [1950] 681-
694); Seer. St. Let., 13 iul. 1952; I0ANNES PP. XXIII, Alloc., 16 
dee. 1961 (AAS 54 [1962] 32-36); Seer. St. Let., 2 feb. 1962; 
SCSUS Litt. circ., 20 feb. 1962; PAULUS PP. VI, Let. Summi 
Dei, 4 nov. 1963 (AAS 55 [1963] 979-995); Seer. St. et SCR 
Notif ,  23 ian. 1964; SCR Litt. circ., 2 feb. 1964; SCR Litt. 
circ., 15 ian. 1965; CD 15 ; OT 2; AA 11; PO 11; RFIS 5-10; 
DPMB 197; SCCE Litt. circ., 2 ian. 1978 
§ 2: Prus PP. XII, Exhort. Ap. Menti nostrae, 23 sep. 1950, III 

212 



CITO Tit. III. Ch. I. The Formation of Clerics c. 233 

(AAS 42 [1950] 684); OT 3; RFIS 19; DPMB 196; SCCE Litt. 
circ., 14 iul. 1976 

CROSS REFERENCES: cc. 385; 791, 1° 

COMME NTARY 

Davide Cito 

" [The priestly vocation] ... is also a gift to the Church as a whole, a 
benefit to her life and mission. The Church, therefore, is called to safe
guard this gift, to esteem it and love it. She is responsible for the birth and 
development of priestly vocations" (PDV 41). If, from a juridical point of 
view, the vocation manifests itself, for the individual who is the recipient 
of this gift, as a right to freedom, so as to be immune from coercion in the 
choice of the state of life (c. 219), the Christian community, in all of its 
constituent parts, simultaneously has a duty, also juridical in nature, in re
gard to the birth and maturation of priestly vocations. This responsibility, 
enunciated in the canon, which summarizes Optatam totius 2 in synthe
sis, assumes various manifestations in those interested individuals, by vir
tue of two fundamental coordinates: the age of the candidate and the 
various stages along the vocational path. 

Insofar as the age of the candidate is concerned, the canon distin
guishes between those who receive a vocation in their youth (§ 1) and 
those who "feel themselves called in their mature years" (§ 2). In contrast, 
insofar as the vocational path is concerned, two periods can be distin
guished: the first, pertaining to the time of discovery of the vocation, and 
secondly, to the time which has transpired from the moment of ecclesial 
discernment of the vocation. The canon seems to ref er directly to the ju
ridical position relating to the first of these two moments, and therefore 
considers the "vocational pastoral" within a more circumscribed scope 
than that which would pertain to its comprehensive content, which would 
encompass within itself the entire course extending between the birth of 
the vocation and ordination.1 

Even recalling that the entire Christian community has the duty to 
promote priestly vocations, the canon only makes explicit mention of 
three groups of individuals: the family, educators, and the bishop. This can 
even be supplemented with the more exhaustive list proposed by Pastores 
dabo vobis 41, including, in addition to the individuals already indicated, 
catechists, professors, youth pastoral promoters, groups, movements, and 

1. Cf. F. COCCOPALMERIO, "La formazione al ministero ordinato," in La Scuola Cattolica 
112 (1984), pp. 220-221. 
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association of the lay faithful; in effect, the document cited above stresses 
that "the problem of priestly vocations cannot in any way be delegated to 
some 'representative' group (priests in general, and priests working in the 
seminary in particular), for, inasmuch as it is a vital problem which lies at 
the very heart of the Church, it should be at the heart of the love which 
each Christian feels towards the Church" (PDV 41). 

From this perspective, even though a generic duty falls upon all 
members of the Church to encourage priestly vocations, there are specific 
obligations for given individuals. The diocesan bishop, who "selects, calls, 
forms and admits to the sacrament of orders those candidates whom he 
considers suitable, "2 is the first one responsible for the pastoral vocations. 
He must encourage vocations to the maximum degree possible ( c. 385), 
and should "foster and coordinate various initiatives on behalf of voca
tions" (DPMB 197; RFIS 5-10). Apart from the support he may give to al
ready existing initiatives, "in each of the dioceses, regions and nations, the 
work of vocations shall be established and promoted, according to the 
norms set forth in pontifical directives," making use of the collaboration 
among priests, religious and the lay for this purpose (RFIS 8). 3 

Insofar as the so-called "adult" vocations are concerned, the canon 
attributes to the diocesan bishops and to priests the responsibility of pro
viding them with suitable formation. The concept of the adult vocation is 
outlined in the circular Letter Vocationes adultorum in a rather residual 
way, in other words, in the sense of "all those vocations which do not fit 
into the concept of the so-called 'normal' vocation or educational path."4 It 
seems, however, that this concept should not be reduced to a mere ques
tion of record, even though this could constitute an element of maximum 
importance, but rather, it should be judged within the context of the eccle
sial and human condition of the candidate. 5 The particular condition of 
the candidate forces those individuals entrusted with his preparation to 
pay special attention. 

2. CCE, "Direttive sulla preparazione degli educatori nei seminari," November 4, 1993, 
no. 17, in the supplement to L'Osservatore Romano, January 12, 1994, no. 8. 

3. Cf. Pius XII, mp Cum nobis "de Pont. opere vocationum sacerdotalium apud S. 
Congregationem seminariis et studiorum universitatibus praepositam constituendo , "  
November 4, 1941, in AAS 33 (1941), p. 479. 

4. CCE, Litt. circ. Vocationes adultorum, Prot. 4/76, July 14, 1976, no. 1. 
5. Cf. D. MOGAVERO, "I ministri sacri o chierici," in Il diritto nel mistero della Chiesa II, 

2nd ed. (Rome 1990), p. 91. 
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§ 1 . Serventur, ubi exsistunt, atque foveantur seminaria 
minora aliave instituta id genus, in quibus nempe , 
vocationum fovendarum gratia, provideatur ut pecu
liaris formatia religiosa una expedire iudicaverit 
Episcopus dioecesanus, seminarii minoris similisve 
instituti erectioni prospiciat. 

§ 2. Nisi certis in casibus adiuncta suadeant, iuvenes qui
bus animus est ad sacerdotium ascendere , eaornen
tur humanistica et scientifica formatione , qua 
iuvenes in sua quisque regione ad studia superiora 
peragenda praeparantur. 

§ 1. Minor seminaries and other institutions of a similar nature promote 
vocations by providing a special religious formation, allied to human 
and scientific education; where they exist, they are to be retained and 
fostered. Indeed, where the diocesan Bishop considers it expedient, 
he is to provide for the establishment of a minor seminary or similar 
institution. 

§ 2. Unless the circumstances of certain situations suggest otherwise, 
young men who aspire to the priesthood are to receive that same 
human and scientific formation which prepares their peers in their re
gion for higher studies. 

SOURCES: § 1: c. 1354 §§ 1 et 2 ; PIUS PP. XI, Let. Ap. Officiorum om
nium, 1 aug. 1922 (AAS 14 [1922] 451-452); SCSUS Let., 26 
maii 1928 ; PIUS PP. XII, Alloc., 6 sep. 1957 (AAS 49 [1957] 
845-849); SCSUS Litt. circ., 22 feb. 1963; PAULUS PP. VI, Let. 
Summi Dei, 4 nov. 1963 (AAS 55 [1963] 979-995); OT 3; 
SCCE Litt. circ., 23 maii 1968; RFIS 11-19 ; DPMB 194 
§ 2: SCSUS Let., 3 maii 1947, II ; PIUS PP. XII, Exhort. Ap. 
Menti nostrae, 23 sep. 1950, III (AAS 42 [1950] 687); SS IV; 
OT 13 ; RFIS 16 

CROSS REFERENCES: c. 232 

COMME NTARY ------

Davide Cito 

Minor seminaries or similar institutions 

"As long experience shows, a priestly vocation tends to reveal itself 
in the preadolescent years or in the earliest years of youth. Even for peo-
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pie who decide to enter the seminary later on, it is not infrequent to find 
that God's call had been perceived much earlier" (PDV 63). Thus, the dy
namic inherent to the emergence and discovery of the priestly vocation 
grants the Church the right-duty to render adequate pastoral care in rela
tion to those who, even though they are young, may be recipients of this 
supernatural gift. 

CIC/1917 established in c. 1353 a duty for priests, especially parish 
priests, to cultivate the early seeds of the existence and growth of the di
vine call in those children who show signs of a possible vocation. In addi
tion, c .  1354 § 2 stated the appropriateness of creating two different 
seminaries in those larger dioceses, the "minor" and the "major," in which 
appropriate humanistic-literary and philosophical-theological formation 
were to be taught, respectively. 

Therefore, within the single concept of the seminary (the place 
where the possible priestly vocations are cultivated and formed), the dif
ference between "minor" and "major" resided, above all, in the different 
types of studies which students had to pursue. 1 

With a desire to reaffirm the vocational dimension character of semi
naries, Optatam totius 3 simultaneously stressed two aspects: a) that the 
element characterizing the minor seminaries consists of the "suitable spir
itual direction," oriented towards "following Christ the Redeemer with 
generous souls and a pure heart" and b) that the same formation can be 
taught at other vocational institutions, different from the minor seminar
ies, which, however, constitute the paradigm of reference. 

Upon conciliar instructions, a problematic situation has arisen, 
which has made the identity and suitability of such institutions question
able, 2 and which also, above all, manifested itself in the course of the 
work involving drafting the CIC, 3 in regard to admission into the minor 
seminary of students who had not exhibited any signs or intentions of fol
lowing a vocational path. 

However, the textual process of this canon4 and the successive clari
fications offered by documents originating with the Holy See,5 both before 
and after promulgation of the Latin CIC, allow us to distinguish "minor 
seminaries or other similar institutions" from those about which the 

1. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum IV, II (Rome 1935), pp. 1 1 1-1 12. 
2. Cf. CCE, Litt. circ. "La question des petits seminaires," May 23, 1968, in EV III (Bologna 

1977), nos. 397--419. 
3. Cf. J. HERRANZ, Studi sulla nuova legislazione della Chiesa (Milan 1990), pp. 269- 270. 
4. Cf. Schema "De Populo Dei, " Typis polyglottis Vaticanis 1977, c. 85 § 2; Comm. 8 

(1976), pp. 111-112, and 14 (1982), pp. 159-160. 
5. CCE, Note L'institution des petits seminaires, June 7, 1976, in EV V (Bologna 1979), 

nos. 2054-2064; RFIS 1 1-18; PDV 63-64. 
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canon speaks as entities having the mission of helping to discern, through 
appropriate religious formation, a possible vocation which exhibits itself 
at least in an incipient way. 

As doctrine has pointed out, 6 it is true that the canon gives a uniform 
treatment, by virtue of the ends that they pursue, to those institutions 
which appear as distinct in Optatam totius 3; overall, it allows us to make 
a clear distinction between these realities, which are vocational by defini
tion, from a normal Catholic school. 7 This entails that young men who 
"formally accept-they and their family-the possibility of a vocation" 
shall be accepted into the minor seminary or other similar institution. The 
signs of this possibility should be more or less evident or discernible; the 
willingness could be more or less explicit, but acceptance of a possible vo
cation should be formal, with those nuances that age brings with it. "8 

In this way, then, by taking into account the substantial differences 
due to their minor age, the specification of requirements for admission 
into the minor seminary shall be inspired, insofar as it is appropriate, by 
those requirements established in c. 241 § 1 for admission of candidates 
into the major seminary. 

The canon invites us to maintain and encourage the creation of these 
institutions, even though it does not establish an obligation in this regard. 
By considering the possibility, however, of a vocational purpose, they can 
assume various configurations, according to the needs deemed to exist by 
the bishop. The canon does not provide a specific organizational structure 
for minor seminaries; they will follow the organizational line of major 
seminaries, at least in part. 

More clarifications are offered insofar as the formation to be taught 
is concerned. It includes two aspects, both of which are needed: a) a par
ticular religious formation; b) a humanistic and scientific preparation. In 
regard to the latter, § 2 specifies more precisely that it is suitable for the 
candidate to the priesthood to be endowed with "the human and scientific 
preparation that prepares their peers in their region for higher studies." 
This becomes particularly important , not only because it is essential to 
possess adequate preparation in order to pursue possible ecclesiastical 
studies in successive years, but also because an authentic formational 
journey should harmoniously develop all components of the human per
sonality (cf. RFIS 14). 

6. Cf. V. DE PAOLIS, "La formazione dei chierici," in Il fedele cristiano (Bologna 1989), pp. 
120-122. 

7. Cf. T. RINC6N, commentary on c. 234, in Pamplona Com. 
8. CCE, Note L'institution des petits seminaires . . .  , cit., no. 4. 
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§ 1.  luvenes, qui ad sacerdotium accedere intendunt, ad 
formationem spiritualem convenientem et ad officia 
propria instituantur in seminario maiore per totum 
f ormationis tern pus, aut, si adiuncta de iudicio Epis
copi dioecesani id postulent, per quattuor saltem an
nos. 

§ 2. Qui extra seminarium legitime morantur, ab Epis
copo dioecesano commendentur pio et idoneo sacer
d oti ,  qui invigil et ut ad vitam spiritualemet ad 
disciplinam sedulo efformentur. 

§ 1. Young men who intend to become priests are to receive the appropri
ate religious formation and instruction in the duties proper to the 
priesthood in a major seminary, for the whole of the time of forma
tion or, if in the judgment of the diocesan Bishop, circumstances re
quire it, for at least four years. 

§ 2. Those who lawfully reside outside the seminary are to be entrusted 
by the diocesan Bishop to a devout and suitable priest, who shall en
sure that they are carefully formed in the spiritual life and in disci
pline. 

SOURCES: § 1: cc. 972 § 1, 1354 § §  1 et 2; BENEDICTUS PP. XV, Let. Saepe 
Nobis, 30 nov. 1921 (AAS 13 [ 1921] 556); PAULUS PP. VI, Let. 
Summi Dei, 4 nov. 1963 (AAS 55 [1963] 979-995) ;  OT 4;  
RFJS Introductio, 1 ,  20; I0ANNES PAULUS PP. II ,  Let. Magnus 
dies, 8 apr. 1979 (AAS 71 [ 1979] 392) 
§ 2: cc. 972 § 1, 1370; Seer. St. Normae, 14 apr. 1946; OT 12; 
PAULUS PP. VI, Enc. Sacerdotalis caelibatus, 24 iun. 1967, 71 
(AAS 59 [ 1967] 685); RFIS 42 

CROSS REFERENCES: cc. 231 § 1, 232, 241 § 1 

Major seminaries 

COMME NTARY ------

Davide Cito 

1. Based on what is stated in Optatam totius 4, this canon, which is 
inspired by c. 972 CIC/1917, establishes the obligation for those young 
men who seek admission into the priesthood, to receive the respective for-
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mation at a major seminary; this obligation is reiterated in RFIS, l, and in 
Pastores dabo vobis 60. 

From a juridical point of view, the canon should lead us back to two 
more general principles. The first refers to the right-duty of the faithful to 
receive suitable formation in order to carry out the mission that the 
Church has entrusted to them. This is a juridical situation affecting all the 
faithful, even though the CIC only explicitly establishes it in the part de
voted to the lay faithful (cf. c. 231 § 1). Therefore, this right-duty becomes 
especially significant in the case of sacred ministers, due to the decisive 
role this ministry assumes within the Church (cf. OT Proemio). 

But a second principle should be added, inherent to the vocational 
dynamics. Because,  in effect, the desire to join the priesthood does not 
confer any right whatsoever insofar as receipt of this sacrament is con
cerned. This does not involve explanation of a juridical position deriving 
from the condition of the faithful, as would be the case in contrast, in re
gard to the right to a doctrinal formation, as provided for in c. 229. But 
rather, from a juridical point of view, it only entails a mere estimation 
which awaits ecclesial recognition, so that it can give rise to specific jurid
ical positions within this context. Since the responsibility of verifying the 
authenticity of the call to the priesthood falls to the authority of the 
Church , and more concretely, upon the bishop, it follows directly that the 
Church itself has the right-duty to establish , in the manner it considers 
most appropriate, the means and the instruments which appear suitable to 
discern and accompany the candidates to the priesthood in their voca
tions. "It is the task of the Bishop or the competent Superior not only to 
examine the suitability and the vocation of the candidate but also to rec
ognize it. This ecclesiastical element is inherent in a vocation to the 
priestly ministry as such. The candidate to the priesthood should receive 
his vocation not by imposing his own personal conditions, but by accept
ing also the norms and conditions which the Church herself lays down, in 
the fulfillment of her responsibility" (PDV 35). 

2. The current norms establish , in this regard, principles affecting 
not only the duration of the period of formation, but also the place in 
which it is to be pursued. 

Intended recipients of these norms are only "those young men [ 'iu
venes' ] who seek to join the priesthood," in other words, not the so-called 
adult vocations (see commentary on c. 233). For these latter ones, on the 
other hand, it would be necessary to select a suitable track of formation, 
which may not necessarily coincide with the major seminary: "It is not al
ways possible and often it is not even appropriate to invite adults to fol
low the educational schedule of the major seminary" (PDV 64). 

Insofar as the duration of the period of formation is concerned, the 
current canon is more rigorous than c. 972 CJC/1917; the latter provided 
for a stay in the seminary throughout the entire course of studies in sacred 
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theology (four years), unless the ordinary, for a grave reason, were to dis
pense with this requirement in individual cases. The current norms in ef
fect widens this obligation to the entire period of formation, which usually 
encompasses six years, without excluding the possibility that, consonant 
with PDV 62, this time might be preceded by a preparatory period in the 
event that possible shortcomings in formation, due to the environment in 
which the young man had been educated, would make said preparation 
prior to the seminary suitable. 

However, it is granted to the bishop, if circumstances so require it, to 
reduce the stay of the candidate at the seminary to not less than four years 
( which might not necessarily coincide with the studies in theology, unless 
the particular law provided otherwise). Even though the canon does not 
provide for it, as occurred with c. 972 CIC 1917, I believe it appropriate, 
however, that, by virtue of c. 87 § 1, the diocesan bishop may also dispense 
with the obligation to remain at the seminary, as established in this canon. 

The time beg ins to run with the admission, as established in 
c. 241 § 1, which is different from admission into orders, as provided for in 
c. 1034. The latter, a requirement prior to ordination to the diaconate or 
the priesthood, is a liturgical rite which, from a juridical point of view, al
ready certifies a public recognition on the part of the ecclesiastical au
thority as to the suitability of the candidate and his vocation, while in the 
case of c. 241 § 1 (see commentary), we are only in the presence of an ini
tial evaluation with the hope that it will be verified. 

Insofar as the place of formation is concerned, it should be a legiti
mately erected seminary ( cf. cc. 237ff). Even though Pastores dabo vobis 
60 stresses that " [the seminary] should appear, above all, as an educa
tional community on the way" (setting aside the possibility, therefore, as 
CIC also does, that it can be materially configured according to various 
modalities), the norms which provide for its internal structure (cf. cc. 239, 
240), and also the need that a common life be practiced ( cf. 245 § 2), de
mand a certain special unity. 

3. Once the importance that the priestly formation takes place in a 
seminary has been shown ( even though this does not imply that it should 
be pursued at that same seminary throughout its entire duration) § 2 ,  
which follows almost literally the text of c.  972 CIC/1917, provides that, in 
the case of legitimate residence outside the seminary, the candidate must 
be entrusted to a "pius and suitable" priest, who shall take care to ensure 
his spiritual life and discipline. This imposes on the diocesan bishop the 
obligation to provide what is needed in this regard, not only in the case of 
a possible dispensation from formation in the seminary, in accordance 
with § 1 , but also for all those occasions in which the seminarian resides 
for longer or shorter periods of time outside the seminary. 
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236 Aspirantes ad diaconatum permanentem secundum Epis
coporum conferentiae praescripta ad vitam spiritualem 
alendam informentur atque ad officia eidem ordini pro
pria rite adimplenda instruantur: 

1 ° iuvenes per tres saltem annos in aliqua domo pe
culiari degentes nisi graves ob rationes Episco
pus dioecesanus aliter statuerit; 

2° maturioris aetatis viri, sive caelibes sive coniu
gati, ratione ad tres annos protracta et ab eadem 
Episcoporum conferentia definita. 

Those who aspire to the permanent diaconate are to be formed in the spir
itual life and appropriately instructed in the fulfillment of the duties 
proper to that order, in accordance with the provisions made by the 
Bishops' Conference: 

1 ° young men are to reside for at least three years in a special house, 
unless the diocesan Bishop for grave reasons decides otherwise; 

2° men of more mature years, whether celibate or married, are to 
prepare for three years in a manner determined by the same Bish
ops' Conference. 

SOURCES: 1 ° : LG 29; AG 16; SDO 6-10; SCCE Litt. circ., 16 iul. 1969; AP 
VII; DPMB 196 
2° : LG 29; AG 16; SDO 14, 15; SCCE Litt. circ., 16 iul. 1969; 
AP VII; DPMB 196 

CROSS REFERENCES: cc. 276 § 2, 3°, 281 § 3, 288, 1031 § 2, 1032 § 3, 
1037, 1039 

COMME NTARY 

Davide Cito 

The permanent diaconate 

1. Analogously to what has been established in the preceding canon, 
the CIC establishes the obligation to provide a suitable formation for the 
permanent deacons. 

The canon speaks in general terms; this is due not only to the fact 
that the function of establishing norms concerning the formation of candi
dates to this ministry has been referred to the Bishops' Conferences, but 
also because of the recent reintroduction of the permanent diaconate into 
the Latin Church, which requires, therefore, a period of discernment, so 
that the most suitable norms can be more precisely established. 
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In effect, despite the desire of the Council of Trent ,  1 only since Vati
can Council II was the diaconate considered to have autonomy, and not 
merely a stage prior to the priesthood.2 It was Ad gentes 16, which estab
lished the possibility, where Bishops' Conferences deem it opportune, "  
that the order of the diaconate should be restored as a permanent state of 
life according to the norms of the Constitution on the Church" (LG 29). 
This was followed by Sacrum diaconatus ordinem, which provided for: 
a) attributing the function of instituting the permanent diaconate to the 
Bishops' Conferences, with the consent of the Roman Pontiff (I); b) the re
quirements of admission of candidates to the permanent diaconate and 
some general guidelines pertaining to their formation (II-IV); and c) the 
functions belonging to the permanent diaconate, identical in all other re
spects to those which the deacon carries out in preparation for the priest
hood (V). A letter of the SCCE, which concerns, above all, doctrinal 
formation,3 and later Ad pascendum completes the universal extra-codal 
norms. 

2. The canon, while simultaneously entrusting to the Bishops' Con
ferences the function of handing down appropriate provisions regarding 
the formation of candidates to the permanent diaconate,4 establishes two 
different modes, whether it involves young men ( "iuvenes") or men of 
more mature years ("maturioris aetatis viri"). 

In the first case, which included persons between 22 and 32 years of 
age, by taking into account the three-year period which should precede 
the minimum age for admission into the sacred orders (cf. c. 1031 § 2), and 
in which the diaconate embraces a state of celibacy, 5 a stay of three years 
in a specific house is prescribed; however, the bishop has the faculty to 
decide otherwise for grave reasons. 

On the other hand, included in the second group are those who, 
whether celibate or married, are older than 32 years of age. For the latter, 
a three-year period of formation is provided in a generic way. 

Only through recourse to particular norms is it possible, therefore, 
to deal with the practical scope of this norm in sufficient breadth. 

1. Cf. COUNCIL OF TRENT, sess. XXIII, C. 17 de reformatione. 
2. Cf. P. McCASLIN-M.G. LAWLER, Sacrament of service. A vision of the Permanent 

Diaconate today (New York 1986), pp. 91-101; S. ZARDONI, I diaconi nella Chiesa, 2nd ed. 
(Bologna 1991), pp. 48-56. 

3. SCCE, Litt. circ. Com'e a conoscenza, July 16, 1969, prot. N. 137/69, in EV III (Bologna 
1977), nos. 1408-1412. 

4. For the text of these particular norms, cf. J.T. MARTIN DE AGAR, Legislazione delle 
Conferenze episcopali complementare al CIC (Milan 1990). For the most recent particular 
norms, cf. CBI "I diaconi permanenti nella Chiesa in Italia. Orientamenti e norme," June 1, 
1993, in Notiziario della Conferenza Episcopale Italiana 6 (1993), pp. 15 1-176. (Editor's 
Note: For complementary norms promulgated by English language bishops' conferences, see 
Volume V, Appendix 3.) 

5. Cf. T. RINC6N, commentary on c. 236, in Pamplona Com. 
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§ 1 .  In singulis dioecesibus sit seminarium mains, ubi id 
fieri possit atque expediat; secus concredantur alu
mni, qui ad sacra ministeria sese praeparent, alieno 
seminario aut erigatur seminarium interdioecesa
num. 

§ 2. Seminarium interdioecesanum ne erigatur nisi prius 
approbatio Apostolicae Sedis, tum ipsius seminarii 
erectionis tum eiusdem statutorum, obtenta fuerit, 
et quidem ab Episcoporum conferentia, si agatur de 
seminario pro universo eius territorio , secus ab 
Episcopis quorum interest. 

§ 1. Where it is possible and advisable, each diocese is to have a major 
seminary; otherwise, students preparing for the sacred ministries are 
to be sent to the seminary of another diocese, or an inter-diocesan 
seminary is to be established. 

§ 2. An inter-diocesan seminary may not be established unless the prior 
approval of the Apostolic See has been obtained, both for the estab
lishment of the seminary and for its statutes. Approval is also re
quired from the Bishops' Conference if the seminary is for the whole 
of its territory; otherwise, from the Bishops concerned. 

SOURCES: § 1: cc. 1354 §§ 2 et 3, 1357 § 3; BENEDICTUS PP. XV, Let. 
Saepe Nobis, 30 nov. 1921 (AAS 13 [1921] 555-556); Prus PP. 
XI, Let. Officiorum omnium , l aug. 1922 (AAS 14 [1922] 
449-458); Prus PP. XI, Enc. Ad catholici sacerdotii, 20 dee. 
1935 (AAS 28 [1936] 44); SCSUS Litt. circ., 22 feb. 1963, I ;  
PAULUS PP. VI, Let. Summi Dei, 4 nov. 1963 (AAS 55 [1963] 
979-995); OT 4, 7; RFIS 20, 21; DPMB 193; I0ANNES PAULUS 
PP. II, Let. Magnus dies, 8 apr. 1979 (AAS 71 [1979] 392) 
§ 2: cc. 1354 § 3, 1357 § 4; SCPF Normae, 27 apr. 1934; 
SCSUS Normae, 25 ian. 1945; SCPF Normae, 1962; OT 7; 
RFIS 21; PCIDSVC Resp. II, 11 feb. 1972 (AAS 64 [1972] 397); 
DPMB 193 

CROSS REFERENCES: cc. 235, 295 
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COMMENTARY ------

Davide Cito 

Erection and types of major seminaries 

1. Once the need for formation for the priesthood to take place in a 
seminary has been established (see c. 235 and commentary), the present 
canon offers certain instructional norms, whose object is to erect and 
classify these institutions. 

The close link joining the candidate to the priesthood with the eccle
sial community in whose service he is to be assigned and the bishop who 
is called upon to discern his vocation and to accompany him on his voca
tional path, 1 makes it particularly appropriate for a major seminary to 
exist in each diocese. However, even though this orientation has been re
cently stressed again,2 various factors, one of which may be called to mind 
is the shortage in the number of candidates or of prepared educators, 
make the current discipline, unlike c. 1354 § 3 CJC/1917, provide for the 
obligatory nature of the erection of the diocesan seminary in those places 
where it is not only "possible" but also "appropriate, "  thereby leaving it to 
the diocesan bishops involved to judge the suitability of erecting them. 

The canon later adds that "otherwise [ 'secus ' ] ,  students ... shall be 
sent to another seminary, or an inter-diocesan seminary is to be estab
lished." But the decision to send candidates to another seminary shall not 
be determined only by the absence of a diocesan seminary. By taking into 
account the needs of the Church or of the candidate himself, there may be 
other reasons which suggest it, such as missionary availability, for exam
ple, 3 or the opportunity for that the student to attend advanced institutes 
or university schools ( cf. RFIS 85). 

2. In addition to the diocesan seminary, the canon considers the pos
sibility of establishing an inter-diocesan seminary. Inter-diocesan seminar
ies, provided for by the Council of Trent , with additional innovations made 
by the Pontiffs Pius X and Benedict XV with the institution of regional 
seminaries,4 are regulated by cc. 1354 § 3 and 1357 § 4 CJC/1917, which 

1 .  Cf. J .  HERRANZ, Studi sulla nuova legislazione della Chiesa (Milan 1990), pp. 270-271. 
2. Cf. CCE, "Direttive sulla preparazione degli educatori nei seminari," November 4, 1993, 

no. 81, in the supplement to L'Osservatore Romano, January 12, 1994, no. 8. 
3. Cf. PDV 59; CCE "Direttive sulla preparazione degli educatori nei seminari ... ," cit., 

no. 82. 
4. Cf. SCB, Programma generale studiorum a Pio Pp. X approbatum pro omnibus 

Italiae Seminariis, 1907; idem, Normae ad instaurandum institutionem et disciplinam in 
Seminariis Italiae a Pio Pp. X approbatae, January 18, 1908; BENEDICT XV, mp Seminaria 
clericorum, November 4, 1915  (cit. in A .M.  PUNZI NICOLO, voz Seminari I, p. 3, in 
Enciclopedia Giuridica, Rome 1992); T. RINCON, commentary on c. 237, in Pamplona Com. 

224 



CITO Tit. III. Ch. I. The Formation of Clerics c. 237 

provide that their constitution, government and administration be gov
erned by norms emanating from the Apostolic See. In Vatican Council II 
and in subsequent documents, the subject of inter-diocesan seminaries 
was again taken up, even though uniform terminology was not always 
used . Thus, in Optatam totius 7, we find, "inter-diocesan seminaries (re
gional, central or national)" ; in Presbyterorum Ordinis 10, "international 
seminaries"; in RFIS 21 "inter-diocesan seminary (regional, central or na
tional). "  In c. 295 , "national or international seminaries" are mentioned, 
while the canon now under study refers to the diocesan or inter-diocesan 
seminary, just as Pastor Bonus 113 § 3 . 

3 . The current criteria used for suggesting a classification of semi
naries are diverse, without doubt; however, from a juridical point of view, 
it strikes us that the most significant element needed to carry out a classi
fication is that of the authority to erect and govern a seminary. In this 
sense, seminaries can be: a) diocesan, whenever the authority lies with a 
diocesan bishop or an ordinary equivalent to him; b) inter-diocesan, when
ever, according to PB 113 § 3, the CCE establishes such seminaries, ap
proves their statutes, and their governance is exercised by a plurality of 
bishops.5 

In the category of inter-diocesan seminaries, more precise distinc
tions can be made, to the extent that they adopt a regional or national con
figuration, or simply as inter-diocesan. 

Article 113 § 3 of Pastor Bonus modifies the provisions contained in 
the canon, now the subject of our commentary, insofar as the authority to 
erect inter-diocesan seminaries is concerned. In fact, it seems from the 
text of the canon that it should be understood that the competent author
ity in this regard for erecting an inter-diocesan seminary are the interested 
bishops or the bishops' conference, in the case of an inter-diocesan semi
nary for their entire territory, with the prior approbation of the Holy See . 6 

Since Pastor Bonus has taken effect, this competence has been accorded 
to the CCE, which does not release, however, the interested bishops or the 
Bishops' Conference from the initiative of proposing the erection of an 
inter-diocesan seminary and for submitting its statutes for their approval. 

5. Cf. T. BERTONE, "La Congregazione per l'Educazione Cattolica ( dei Seminari e degli 
Istituti di Studi), "  in La Curia Romana nella cost. ap. "Pastor bonus, " (Vatican City 1990), 
p. 385 . 

6. Cf. T. RINC6N, commentary on c. 237, in Pamplona Com; D. COMPOSTA, commentary on 
c. 237, in P.V. PINTO (Ed.) ,  Commento al Cadice di Diritto Canonico (Rome 1985); V. DE 
PAOLIS, "La formazione dei chierici," in Il fedele cristiano (Bologna 1989), pp. 122-123; D. 
MOGAVERO , "I ministri sacri o chierici," in Il diritto nel mistero della Chiesa, II, 2nd ed. 
(Rome 1990), pp. 94-95. 
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§ 1.  Seminaria legitime erecta ipso iure personalitate iu
ridica in Ecclesia gaudent. 

§ 2 . In omnibus negotiis pertractandis personam semina
rii gerit eius rector, nisi de certis negotiis auctoritas 
competens aliud statuerit. 

§ 1. Seminaries that are lawfully established have juridical personality in 
the Church by virtue of the law itself. 

§ 2. In the conduct of all its affairs, the rector acts in the person of the 
seminary, unless for certain matters the competent authority has pre
scribed otherwise. 

SOURCES: § 1: c. 99 
§ 2: C. 1368 

CROSS REFERENCES: cc. 114, 116 § 2, 118, 237, 259, 260, 1281, 1480 

COMME NTARY ------

Davide Cito 

Juridical governance of seminaries 

1. The canon confers juridical personality ipso iure on legitimately 
established seminaries. In the CJC/1917, the question was taken up, if only 
incidentally, in c. 99, and included seminaries among the non-collegial per
sonae morales. 

According to the norms regulating juridic personality ( cf. cc. 114-
116), seminaries should be included among public juridical persons, or, 
what amounts to the same thing, among those entities that "in the name of 
the Church and in accordance with the provisions of law, fulfill the specific 
task entrusted to them in view of the public good" (c. 116 § 1). 

On the other hand, as a result of the silence in the canon, it becomes 
problematic to determine whether they belong to the category of univer
sitates personarum, or instead, to universitates rerum. Added to this dif
ficulty, already manifested by doctrine1 (which at times wonders about the 
possibility of distinguishing with precision in the canonical system 
whether an entity is configured as an aggregate of persons or of things,) is 

1. Cf. A.M. PUNZI NICOLO, voz art. "Persona giuridica (Diritto canonico),"  in Enciclopedia 
Giuridica, XXIII (Rome 1990), p. 1 .  
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the fact that, in this case we find ourselves with entities that possess rele
vance both within the sphere of canon and civil law, as a result of which 
the possibility exists that they may be configured juridically in different 
ways within each of these two spheres. 

In this regard, the commentators of the CIC/1917 leaned towards a 
patrimonial vision of the seminary, and believed that the moral personality 
of the seminary ought to be attributed to the assets intended for the entity. 
They concluded, therefore, that the seminary was a universitas rerum2 

devoted to the sole purpose of the formation of the clergy. At the current 
time, there are still those who are guided in this direction,3 even though, if 
we heed the juridical canonical configuration, it would seem more appro
priate to the physiognomy of the seminary to consider the personal ele
ment as the prevailing one. 

2. Recipients of the attribution of juridic personality are the "legiti
mately established" seminaries, without any other specified characteris
tic. Therefore, as the doctrine has affirmed,4 the expression "seminaries" 
should include all types of existing seminaries, in other words, major, mi
nor, diocesan, inter-diocesan (see commentary on c. 237), provided that 
they have been established as such. 

In this sense, in fact, we could be asked whether the "analogous in
stitutes" or the "similar institutes," discussed in c. 234 (see commentary) 
are included in the category of seminaries. For some, the response is 
clearly in the affirmative, provided that it involves institutions that pursue 
a vocational end. 5 But this does not seem entirely satisfactory if we take 
into account that, as the doctrine has stressed, 6 the CIC has classified, 
with the generic aim of promoting vocations, those entities that are distin
guished from each other not only by their juridical configuration, but also 
by the same specific aim, in other words, those institutions that are exclu
sively intended to cultivate the seeds of a vocation, and those others 
whose purpose, while still open to this possibility, consists, above all, in 
imparting a religious formation. In this sense, for purposes of the attribu
tion ipso iure of juridic personality, it seems more consistent with the pre
cepts established in the canon to adopt a restricted concept of seminary, 
in short, as an institution directed at cultivating the incipient vocation. 

3. Consistent with c. 118, this canon, in § 2, attributes to the rector 
the duty of representing the seminary. This involves the status of legal rep-

2. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, II, 3rd ed. (Rome 1943), p. 37; A. VERMEERSCH-1. 
CREUSEN, Epitome iuris canonici I, 7th ed. (Mechlin-Rome 1949), pp. 201-202. 

3. Cf. V. DE PAOLIS, "La formazione dei chierici," in Il Jedele cristiano (Bologna 1989), 
p. 125. 

4. Cf. T. RINC6N, commentary on c. 238, in Pamplona Com. 
5. Cf. L. CHIAPPETTA, commentary on c. 238, n Cadice di Diritto Canonico, I (Naples 

1988). 
6. Cf. V. DE PAOLIS, "La formazione dei chierici. . . ," cit., pp. 1 20-121.  
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resentation which is to be exercised within the canonical scope as well as 
the civil one, 7 and which is usually extended "to the conduct of all its af
fairs ... unless for certain matters the competent authority has prescribed 
otherwise." It follows from this that the rector is empowered to act on be
half of the seminary in all acts of ordinary and extraordinary administra
tion obviously with observing the requirements of validity, provided for in 
universal law for acts of extraordinary administration (cf. c. 1281). 

Possible restrictions on the power of the rector to act as representa
tive ought to be established by the competent authority and circumscribed 
to "certain matters." This demands that, in order to guarantee juridical se
curity before third parties, these issues should be stated in a clear manner, 
either in the statutes, or in the documents ad casum. The competent au
thority will be the diocesan bishop in the case of diocesan seminaries; on 
the other hand, for an inter-diocesan seminaries, it will be those bishops 
concerned. Although in this latter case, problems could arise in regard to 
the formation of the will of the authority concerned.8 In short, while the 
Code is silent about this, it would be necessary to specify with precision 
those modes through which the bishops concerned could come to formu
late a binding decision for all parties in regard to those matters that have 
been entrusted to them. 

7. Cf. CCE, "Direttive sulla preparazione degli educatori nei seminari," November 4, 1993, 
no. 43, in the supplement to L'Osservatore Romano , January 12, 1994, no . 8. 

8 . Cf. A.M. PUNZI NICOLO, voz "Persona giuridica (Diritto canonico) . . .  ," cit., p. 3. 
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§ 1.  In quolibet seminario habeantur rector, qui ei prae
sit, et si casus ferat vice-rector, oeconomus, atque si 
alumni in ipso seminario studiis se dedant, etiam ma
gistri, qui varias disciplinas tradant apta ratione 
inter se compositas. 

§ 2. In quolibet seminario unus saltem adsit spiritus di
rector, relicta libertate alumnis adeundi aliossacer
dotes, qui ad hoc munus ab Episcopo deputati sint. 

§ 3. Seminarii statutis provideantur rationes, quibus 
curam rectoris, in disciplina praesertim servanda, 
participent ceteri moderatores, magistri, immo et 
ipsi alumni. 

§ 1. In all seminaries there is to be a rector who presides over it, a 
vice-rector, if circumstances warrant this, and a financial administra
tor. Moreover, if the students follow their studies in the seminary, 
there are to be professors who teach the various subjects in a manner 
suitably coordinated between them. 

§ 2. In every seminary there is to be at least one spiritual director, though 
the students are also free to approach other priests who have been 
deputed to this work by the Bishop. 

§ 3. The seminary statutes are to determine the manner in which the 
other moderators, the professors and indeed the students them
selves, are to participate in the rector's responsibility, especially in re
gard to the maintenance of discipline. 

SOURCES: § 1: c. 1358; SCSUS Let., 8 oct. 1921, II; SCSUS Let., 26 maii 
1928; OT 5; RFIS 27-31 
§ 2: c. 1358; SCSUS Let., 8 oct. 1921, II; SCSUS Let., 26 maii 
1928; SCSUS Let., 3 maii 1947, I; RFIS 27, 55; DPMB 192 
§ 3: c. 1359, PIUS PP. XII, Exhort. Ap. Menti nostrae, 23 sep. 
1950 (AAS 42 [1950] 686);  SCCE Litt. circ., 7 mar. 1967; 
SCCE Litt. circ., 23 maii 1968; PAULUS PP. VI, Alloc., 27 mar. 
1969 (AAS 61 [1969] 253-256); RFIS Introductio 2, 24, 29, 38 

CROSS REFERENCES: cc. 243, 259 § 1, 246 § 4, 260-261 
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COMME NTARY ------

Davide Cito 

Internal governance of the seminary 

1. The canon describes the principal offices intended to direct the 
life of the seminary. The holders of these offices are described as "those 
most directly collaborating with the Bishop in his task of forming the 
clergy for his diocese, " 1 because the bishop is always "the first representa
tive of Christ in priestly formation" (PDV 65). 

The great diversity of situations and dimensions which different 
seminaries could offer (see commentary on c. 237) justifies the fact that 
the canon is limited to presenting a minimum list of offices, leaving it to 
particular legislation to make a more specific determination. In this sense, 
both RFIS 27, as well as the Guidelines on the Preparation of Educators 
in the Seminary (no. 45)2 provide, together with the persons indicated in 
the canon, (to whom should also be added the dean of studies, as contem
plated in c. 261 § 2) for other persons who collaborate, such as the person 
responsible for pastoral activities, the librarian, the prefect of discipline, 
and those responsible for formation. 

Among the various offices provided for in the legislation of the code, 
it is necessary to distinguish the obligatory from the optional ones. Worthy 
of consideration among the first category are: the rector, the financial ad
ministrator, at least one spiritual director, confessors (see commentary on 
c. 240), the dean of studies (see commentary on cc. 254 and 261), and pro
fessors, in the event that studies are pursued at the same seminary. All 
other offices, optional by nature, depend on the dimensions and specific 
structure of each seminary. 

2. The appointment of superiors at the seminary devolves upon the 
bishop or bishops concerned ( cf. c. 259 § 2; RFIS 28). The statutes of the 
seminary may specify more precisely the manner for appointments and 
dismissals from each office; by always keeping in mind that the juridical 
relationship that unites the bishop and the superiors of the seminary, and, 
in particular, the rector, is of the fiduciary type; therefore, it is necessary 
to ensure that the bishop has sufficient discretion in choosing those who 
will collaborate with him, always preserving the just autonomy required 
for performance of the task entrusted to him. 

1. CCE, "Direttive sulla preparazione degli educatori nei seminari," November 4, 1993, 
no. 43, in the supplement to L'Osservatore Romano January 12, 1994, no. 8. 

2. Ibid. 
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Since it is not always possible to guarantee that each office be filled 
by a different person, it must be assured that there are no incompatibili
ties in discharging various offices within the seminary. In this regard, the 
CIC/1917 explicitly established in c.1358 that the rector and the financial 
administrator would be different persons. In addition, according to 
c. 1361 § 3, incompatibility between the office of confessor and that of 
other superiors in the seminary could be inferred. At the current time, the 
CIC does not directly establish any incompatibility whatsoever; however, 
in regard to the provisions set forth in cc. 240 § 2 and 1051, 1 °, when taken 
together, it may be concluded that the offices of spiritual director and of 
confessor are incompatible with the other positions. But, insofar as the of
fice of financial administrator is concerned, it does not seem that this con
clusion could be adopted in a restricted sense, even though there are 
those who continue to consider the abolished discipline as still valid. 3 

3. Within the framework of this commentary, principal offices will be 
examined: 

a) Rector. "He represents the Bishop; he is primarily responsible for 
the life of the seminary ... He follows and promotes the formation of stu
dents in all aspects, seeking their harmonious and mutual integration. By 
adopting and evaluing the advice and assistance of those collaborating 
with him, he bears responsibility for the summary judgment that he must 
convey to the bishop about the suitability for admission into the seminary, 
along the various phases on the educational path and toward holy 
orders . ... It is incumbent upon him to ensure the unity of guidance, in 
harmony with the positions that the bishop and the Church have adopted, 
and promote their application with the widest collaboration possible from 
everyone. "4 Even though the canon does not explicitly indicate the prereq
uisites for suitability, they are deduced from the set of functions that are 
attributed to him. Whenever he begins to exercise his position, he must 
make a profession of faith (cf. c. 833,6°) and swear an oath of fidelity.5 

b) Vice-rector. If this office has been provided for, the vice-rector 
works alongside the rector and assists him "in the areas of seminary life 
that are assigned to him, and he replaces him in the event of absence."6 

The statutes of the seminary should specify his functions. 

c) Financial administrator. He assists the rector with financial ad
ministration. 

d) Professors (see commentary on c. 253). 

3. Cf. L. CHIAPPETTA, fl Cadice di diritto canonico. Commento giuridico-pastorale, I 
(Naples 1988), p .  312. 

4. CCE, "Direttive sulla preparazione degli educatori nei seminari. .. ," cit., no. 43. 
5. Cf. CDF, Professio fidei et iusiurandum fidelitatis in suscipiendo officio nomine 

Ecclesiae exercendo, in AAS 81 (1989), pp. 104-106. 
6. CCE, "Direttive sulla preparazione degli educatori nei seminari . . .  ," cit., no. 45. 
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e) Dean of Studies (see commentary cc. 254 and 261). 

f) Spiritual director. Paragraph 2 of the canon provides that there be 
"at least one spiritual director." The director spiritus (who should not be 
confused with the moderator vitae spiritualis of c. 246 § 4 (see commen
tary), even though the two figures may be one and the same in practice) is 
entrusted three areas of duties: " [a] responsibility for the spiritual life of 
the seminarians in the internal forum; [ b] guidance and coordination of 
various exercises of piety and in the liturgical life of the college. [ c] He is 
also the coordinator of the other priests authorized by the bishop to off er 
spiritual guidance to the students, and also that of the confessors, in order 
to ensure a common criteria for discerning the vocation. "7 

The spiritual director is supported by other priests designated by the 
bishop, who may or not be qualified as directores spiritus, whom the sem
inarian may be free to approach. 

As the most recent doctrine has again stressed, 8 the solution adopted 
by the canon tends to harmonize two principles: unity in spiritual guid
ance insofar as the discernment of vocations is concerned and the free
dom of seminarians. Certainly, insofar as the first of these principles is 
concerned, the statutes of the seminary should specify, in the event that 
more than one director spiritus were to be appointed , what the sphere of 
competence for each of them is. 

4. Canon 1359 CIC 1917 established that there were to be two coetus 
deputatorum, one for discipline and the other for the administration of 
goods to assist the bishop in the governance of the seminary, even though 
the obligations of these two coetus were not precisely determined.9 Cur
rently § 3 of the canon does not provide for their existence; it has been left 
to the statutes of the seminary to determine the modes through which all 
components in the seminary (including the students) share in the respon
sibility of the rector, especially in regard to discipline. If the seminary pre
sents itself "above all as an educational community in progress" (PDV 
60), it is necessary that each of its members play an active role in that 
community and not merely be a passive recipient, even though there 
may be different practical solutions for implementing that shared respon
sibility. 

7. Ibid., no. 44. 
8. Cf. T. RINC6N, "Sabre algunas cuestiones can6nicas a la luz de la Exh. Apost. 'Pastores 

dabo vobis' ," in Ius Canonicum 33 (1993), pp. 356-360. 
9. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum, IV, II (Rome 1935), pp. 1 16-117. 
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§ 1. Praeter confessarios ordinarios, alii regulariter ad 
seminarium accedant confessarii, atque,  salva qui
dem seminarii disciplina, integrum semper sit alum
nis quemlibet confessarium sive in seminario sive 
extra illud adire. 

§ 2. In decisionibus ferendis de alumnis ad ordines ad
mittendis ant e seminario dimittendis, numquam di
rectoris spiritus et confessariorum votum exquiri 
potest. 

§ 1. Besides ordinary confessors, other confessors are to come regularly 
to the seminary; while maintaining seminary discipline, the students 
are always free to approach any confessor, whether inside or outside 
the seminary. 

§ 2. In deciding about the admission of students to orders, or their dis
missal from the seminary, the vote of the spiritual director and the 
confessors may never be sought. 

SOURCES: § 1: c. 1361 § §  1 et 2; RFIS 55; DPMB 192; SCCE Instr. In 
ecclesiasticam, 3 iun. 1979, 35, 36 
§ 2: c. 1363 § 2; Prus PP. XI, Enc. Ad catholici sacerdotii, 20 
dee. 1935 (AAS 28 [1936] 41); SCSUS Let., 3 maii 1947; SCDS 
Litt. circ., 27 dee. 1955, 1 

CROSS REFERENCES: cc. 246 § 4, 983 § 1, 984, 985, 1388 

COMME NTARY 

Davide Cito 

1. Paragraph 1 is inspired by c. 1361 CIC/1917, but it extends to the 
seminarian the freedom to choose his confessor. In fact, the Pio
Benedictine Code established that ordinary and extraordinary confessors 
were to be designated for each seminary, whom the student could freely 
approach, "salva Seminarii disciplina." Currently, instead, in addition to 
the confessors expressly designated as ordinary and extraordinary, it pre
scribes that the seminarian be offered wide freedom in having recourse to 
any confessor, in other words, to a validly ordained priest, who possesses 
the faculty to hear confessions ( cf. c. 966), provided that the discipline of 
the seminary is maintained. 

This entails that recourse to a confessor who is not included among 
those so designated cannot constitute, in and of itself, a reason for a 
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negative judgment on the part of the superiors. In addition, it presumes 
that a disturbance in the discipline of the seminary which would justify 
the prohibition against recourse to a confessor other than those so desig
nated ought to be proportionately grave. 

The sole limitation provided for in the choice of confessor is that in
dicated in c. 985 and affects the rector of the seminary, whom the students 
may approach only in special cases, and when they ask spontaneously. 

2. Paragraph 2 also extends to the spiritual director what has already 
been provided for in c. 1361 § 3 CJC/1917 about the prohibition against 
seeking the opinion of confessors regarding admission into sacred orders 
or dismissal of students from the seminary. 

This widening of scope reinforces the separation between the inter
nal and external forum (which has been recently recommended again 
(cf. RFIS 27; PDV 66)), and juridically protects the moral obligation of 
confidentiality that emerges from the qualified confidential relationship 
established between the student and the spiritual director. 

The individuals bound by this norm are confessors and the spiritual 
director. So as to remove even the faintest suspicion of a possible viola
tion, whether direct or indirect, of the sacramental seal, which constitutes 
a very grave offense, punishable according to the terms of c. 1388, in
cluded in the category of confessor is not only the one who, in fact, may 
be the confessor of the seminarian, but also all those who have been des
ignated as ordinary or extraordinary confessors of the seminary. 

Insofar as the spiritual director is concerned, the scope of the norm 
encompasses the spiritual director or directors appointed for the semi
nary, and to the person chosen by the student as director spiritus, in ac
cordance with c. 239 § 2. 

The prohibition contained in the canon not only prevents superiors 
from seeking the opinion of these persons, but also prevents confessors or 
the spiritual director from spontaneously giving their opinion in the mat
ter. 

Judging by this norm, it could be inferred, as already has been 
shown, 1 that the knowledge which the rector has about the suitability of 
the candidate, about whom he has been called to evaluate (cf. c. 1051,1 °), 
runs the risk of being circumspect about elements which are external. It 
must be considered, however, that a moral obligation is imposed on the 
student to convey to the rector the judgment of the spiritual director 
about his suitability and about any other significant fact that could exert 
an influence on the requirements demanded to receive sacred orders. In 
any event, even though the public good of the Church is involved, the 

1 . Cf., e .g. ,  G. GHIRLANDA, Il diritto nella Chiesa mistero de comunione (Ciniselo 
Balsamo-Rome 1990), pp. 131-132. 
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freedom of conscience of the person should be protected in the first place 
(cf. VSp 31), even if this may run the risk that the information conveyed 
might possibly be incomplete. 

In addition, this can be verified by what is stated in no. 69 of the 
PDV: "Lastly, we must not forget that the candidate himself is a necessary 
and irreplaceable agent in his own formation . . .  No one can replace us in 
the responsible freedom that we have as individual persons." 
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§ 1.  Ad seminarium mains ab Episcopo dioecesano admit
tan tur tantummodo ii qui, attentis eorum dotibus 
humanis et moralibus, spiritualibus et intellectuali
bus, eorum valetudine physica et psychica necnon 
recta voluntate , habiles aestimantur qui ministeriis 
sacris perpetuo sese dedicent. 

§ 2. Antequam recipiantur, documenta exhibere debent 
de susceptis baptismo et confirmatione aliaque quae 
secundum praescripta institutionis sacerdotalisRa
tionis requiruntur. 

§ 3. Si agatur de iis admittendis, qui ex alieno seminario 
vel instituto religioso dimissi fuerint, requiritur in
super testimonium respectivi superioris praesertim 
de causa eorum dimissionis vel discessus. 

§ 1. The diocesan Bishop is to admit to the major seminary only those 
whose human, moral, spiritual and intellectual gifts, as well as physi
cal and psychological health and right intention, show that they are 
capable of dedicating themselves permanently to the sacred minis
tries. 

§ 2. Before they are accepted, they must submit documentation of their 
baptism and confirmation, and whatever else is required by the provi
sions of the Programme of priestly formation. 

§ 3. If there is question of admitting those who have been dismissed from 
another seminary or religious institute, there is also required the tes
timony of the respective superior, especially concerning the reason 
for their dismissal or departure. 

SOURCES: § 1: c. 1363 § 1; PIUS PP. XI, Enc. Ad catholici sacerdotii, 20 
dee. 1935 (AAS 28 [1936] 39, 40) , PIUS PP. XII, Exhort. Ap. 
Menti nostrae, 23 sep. 1950, II (AAS 42 [1950) 684-685) ;  
SCSUS Litt. circ., 27 sep. 1960, I, 1-5; SCHO Monitum Cum 
comperto, 15 iul. 1961, 4 (AAS 53 [1961) 571); PAULUS PP. VI, 
Let. Summi Dei, 4 nov. 1963 (AAS 55 [1963) 987-988); OT 6; 
PAULUS PP. VI, Enc. Sacerdotalis caelibatus, 24 iun. 1967, 
62-72 (AAS 59 [1967) 682-686); RFIS 11, 39; SCCE Normae, 
11 apr. 1974, 38 
§ 2: c. 1363 § 2§  3: c. 1363 § 3; SCR et SCSUS Deer. Consiliis 
initis, 25 iul. 1941 (AAS 33 [1941) 371); SCSUS Resp., 8 mar. 
1945; SCSUS Litt. circ., 12 ian. 1950; SCSUS Deer. Sollemne 
habet, 12 iul. 1957 (AAS 49 [1957) 640) ; SCPF Resp. 28 oct. 
1957; SCPF Resp., 11 ian. 1958; SCSUS Resp., 6 feb. 1958; 
SCSUS Resp., 19 mar. 1963; SCSUS Resp., 12 apr. 1967 

CROSS REFERENCES: cc. 234 § 2, 642, 1051, 1° 
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COMMENTARY ------

Davide Cito 

Admission of seminarians 

1. Even though "the history of every priestly vocation, as indeed of 
every Christian vocation, is the history of an ineffable dialogue between 
God and human beings, between the love of God who calls and the free
dom of individuals who respond lovingly to him" (PDV 36), since a voca
tion "exists in the Church and for the Church ... it is the task of the Bishop 
or the competent superior not only to examine the suitability and the vo
cation of the candidate but also to recognize it" (PDV 35). 

From a juridical point of view, this vocational dynamic is configured 
as an activity which considers the candidate and the competent ecclesias
tical authority as primary protagonists, and which unfolds in a series of ju
ridical acts that produce rights and duties between both parties. 

An act proper to this action is admissio into the major seminary, to 
which the three paragraphs of the canon, which is now the subject of our 
commentary, are devoted. 

2. The diocesan bishop ( or the bishops concerned in the case of an 
inter-diocesan seminary) on whom the seminary depends is the individual 
qualified to grant admission into the major seminary, not therefore, the or
dinary of that locality or the bishop of the diocese of the domicile from 
which the candidate comes. 

The accepting bishop, who is called upon to make a judgment re
garding suitability of the candidate, even though it may not be definitive, 
shall normally consider the opinions of those persons among them is the 
rector of the seminary, 1 who, through their knowledge of the candidate 
and their prudent judgment, can offer appropriate information so as to 
make an evaluation in his regard. 

This compiled information and the subsequent judgment about ad
mission into the seminary assume a level of marked importance; it is true 
that admission does not, in any way whatsoever, carry a definitive judg
ment about the vocation of the candidate, but rather expresses a first fa
vorable opinion for the Church and for the candidate himself. As a result, 
as indicated in Pastores dabo vobis 62, admission into the major seminary 
may be preceded by a preparatory period that constitutes "a certain prior 
preparation." 

1. Cf. CCE, "Direttive sulla preparazione degli educatori nei seminari," November 4, 1993, 
no. 43, in the supplement to L'Osservatore Romano, January 12, 1994, no. 8. 
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3. Insofar as the selection criteria are concerned for those about 
whom the judgment of admission into the seminary is to be formulated, 
the canon, inspired in Optatam totius 6; also cf. RFIS 39, establishes that 
the following be verified: a) human, moral , spiritual , and intellectual 
gifts;2 b) physical and psychological health; c) right intention. This same 
conciliar Decree invites us to proceed with this selection "notwithstand
ing the regrettable shortage of priests, [with] due strictness" (OT 6). 

On the other hand, the requirement for legitimate birth, which was 
established in c. 1363 CJC/1917 , is no longer in effect.3 

In addition to the verification of the qualities indicated under § 1, the 
canon establishes in § 2 prior presentation of certificates of baptism and 
of confirmation, as well as other documents eventually required by the 
provisions set forth in particular norms. 

Finally, insofar as the admission of seminarians who have been dis
missed from other seminaries or religious institutes is concerned, a decla
ration of the superior a quo concerning the reasons for dismissal or 
departure is required. The subject (which was regulated by c. 1363 in the 
CJC/1917 and subsequently by the decrees Consiliis initis, of July 25 , 
1941,4 and Sollemne habet, of July 12, 1957),5 even though it no longer con
siders the need for recourse to the Holy See, 6 continues to present partic
ularly delicate nuances 7 and imposes upon the accepting bishop a special 
duty to inquire about the reasons for dismissal or departure (RFIS 39), 
even though it leaves unchanged the power which he has to admit a candi
date into the major seminary. 

2. Cf. PDV, ch. V, 1 ("Las dimensiones de la formaci6n sacerdotal"). 
3. Cf. L. CHIAPPETTA, commentary on c. 241, in Il Cadice di diritto canonico. Commento 

giuirdico-pastorale, I (Naples 1988), p. 315; T. RINC6N, commentary on c. 241, in Pamplona 
Com. 

4. Cf. AAS 33 (1941), p. 371. 
5. Cf. AAS 49 (1957), p. 640. 
6. Cf. T. RINC6N, commentary on c. 241, in Pamplona Com. 
7. CCE, Litt. circ. Ci permettiamo to pontifical representatives regarding the admission 

of ex-seminarians to another seminary, prot. no. 575/83, October 9, 1986, in EV X (Bologna 
1990), nos. 949-952. 
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§ 1. In singulis nationibus habeatur institutionis sacer
dotalis Rationale, ab Episcoporum conferentia at
t e nt is q u i d e m  normis  a s u p r e m a  E c c l e s i a e  
auctoritate latis, statuenda e t  a Sancta Sede appro
banda novis quoque adiunctis, approbante item 
Sancta Sede, accommodanda, qua institutionis in 
seminario tradendae definiantur summa principia 
atque normae generales necessitatibus pastoralibus 
uniuscuiusque regionis vel provinciale, aptatae. 

§ 2. Normae Rationis, de qua in § 1 ,  serventur in omnibus 
seminariis, tum dioecesanis tum interdioecesanis. 

§ 1. In each country there is to be a Programme of priestly formation. It is 
to be drawn up by the Bishops' Conference, taking account of the 
norms issued by the supreme ecclesiastical authority, and it is to be 
approved by the Holy See; moreover, it is to be adapted to new cir
cumstances, li kewise with the approval of the Holy See. This Pro
gramme is to define the overall principles governing formation in the 
seminary and the general norms which take account of the pastoral 
needs of each region or province. 

§ 2. The norms of the Programme mentioned in § 1 are to be observed in 
all seminaries, whether diocesan or inter-diocesan. 

SOURCES: § 1: OT l; PAULUS PP. VI , Alloc., 27 mar. 1969 (AAS 61 [1969] 
253-256); SCCE Litt. circ., 12 oct. 1966; RFIS l; DPMB 191 
§ 2: 0T l ; RFIS 2 

CROSS REFERENCES: cc. 241 § 2 , 243, 249, 252 § 3, 260, 261, 455 § 1, 
659 § 3 

COMME NTARY 

Davide Cito 

Plan of priestly formation 

There exists "an essential aspect of the priest that does not change: 
the priest of tomorrow, no less than the priest of today, must resemble 
Christ"; but "it is equally certain that the life and ministry of the priest 
must also adapt to every age and circumstance of life" (PDV 5). 

The wide diversity in ecclesial situations and the need that priestly 
formation, even though it is oriented towards a common identity of the 
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presbyter, knows how to adapt itself to the different conditions of life and 
culture, justifies the fact that, together with legislation which is universal 
in character, there exists particular norms adapted to the concrete re
quirements of each situation. 

Therefore, the canon which we are now examining, by readopting a 
conciliar directive contained in Optatam totius 1, orders Bishops' Confer
ences to issue their own Rationale regarding priestly formation, to be ob
served in the diocesan and inter-diocesan seminaries which fall under the 
scope of its competence. 

This involves a requirement, obligatory in character, with which the 
majority of the existing Conferences of Bishops have already complied at 
the current time. 1 If this national Rationale is lacking for the formation of 
priests, the norms emanating from the Apostolic See and those belonging 
to each seminary are to be directly applied ( cf. c. 243). 

The national Rationale requires approval of the Holy See, as well as 
for any subsequent modification. The provisions contained in the Ratio
nes approved before the CIC took effect are still valid to the extent they 
do not contradict the provisions contained in the Code. 

The norm of reference for the national Rationale was its constitution 
in the Rationale Jundamentalis institutionis sacerdotalis, published on 
March 19, 1985, to replace the previous Rationale of January 6, 1970. 

The national Rationale should contain "the essential principles and 
general norms for formation in the seminary." As has been highlighted 
with precision, 2 the fact that it should be based on norms emanating from 
the Holy See demands that those "essential principles" always be inspired 
in documents of the Apostolic See, allowing for the possibility, on the 
other hand, of adapting the "general norms" to pastoral needs. In this way, 
there exists flexibility in order to respond to different ecclesial situations 
in a timely manner, within an essential physiognomy which guarantees the 
common priestly identity in the Church. 

1. Cf. J.A. BARRY, "The implementation by Conferences of the Conciliar Decree 'Optatam 
totius' ," in Studia Canonica 18 (1984), pp. 291-384; J.T. MARTIN DE AGAR, Legislazione delle 
Conferenze episcopali complementare al CIC (Milan 1990), p. 757. (Editor's Note: For 
complementary norms promulgated by English language bishops' conferences, see Volume V, 
Appendix 3.) 

2. Cf. V. DE PA0LlS, "La formazione dei chierici," in Il Jedele cristiano (Bologna 1989), 
pp. 128-129. 
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Habeat insuper unumquodque seminarium ordinationem 
propriam, ab Episcopo dioecesano aut, si de seminario in
terdioecesano agatur, ab Episcopis quorum interest, pro
batam, qua normae institutionis sacerdotalis Rationis 
adiunctis particularibus accommodentur, ac pressius de
terminentur praesertim disciplinae capita quae ad alum
norum cotidianam vitam et totius seminarii ordinem 
spectant. 

In addition, each seminary is to have its own rule, approved by the dioce
san Bishop or, in the case of an inter-diocesan seminary, by the Bishops 
concerned. In this, the norms of the Programme of priestly formation are 
to be adapted to the particular circumstances and developed in greater de
tail, especially on points of discipline affecting the daily life of the stu
dents and the good order of the entire seminary. 

SOURCES: c. 1357 §3; SCSUS Litt. circ., 27 sep. 1960, II, 4; OT 7-11; PAU
LUS PP. VI, Enc. Sacerdotalis caelibatus, 24 iun. 1967, 66 
(AAS 59 [1967] 683); SCCE Litt. circ., 23 mail 1968; RFIS 2, 
25; DPMB 191; SCCE Normae, 11 apr. 1974, 74; SCCE Litt. 
circ., 6 ian. 1980, p. 20 

CROSS REFERENCES: cc. 242, 260, 261 

COMMENTARY ------

Davide Cito 

Each seminary has its own rule 

This canon provides that each seminary is to have its own rule that 
determines "in a more precise way matters, above all, of a disciplinary na
ture affecting the daily life of the students." In such a rule the principles 
contained in the national Rationale ( cf. c. 242) are to be adapted to partic
ular situations. 

This involves, therefore, a norm which is primarily disciplinary in na
ture, which should be approved by the diocesan bishop or by those bish
ops concerned, if it involves an inter-diocesan seminary. 

As the activity of formation, while inspired by the guidelines con
tained in documents issued by the Apostolic See, the Conferences of Bish
ops or bishops, is directed at concrete persons in specific situations, it is 
necessary that the rule of the seminary, while it may have an understand-
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able flexibility, should discipline, as clearly and as precisely as possible, 
all aspects comprising the dimensions of priestly formation, which have 
already been set forth in a generic way in the CIC and in other normative 
documents. 

While it establishes that the rule of the seminary is directed at speci
fying as precisely as possible those questions which are primarily disci
plinary that affect the life of the students, this canon stresses the 
importance that this same rule should contain the prescriptions needed 
for the students to learn to cultivate a lifestyle consistent with the priestly 
ministry. 

Purely by way of illustration, the following subjects could be singled 
out: schedule of the day, with special emphasis on times for prayer or for 
common activities (meetings, talks, etc.); time for study and for silence; 
distribution of assignments stimulating the participation of everyone to
wards the smooth operation of the house; practical norms of good man
ners which help to promote proper and respectful personal relationships. 

All of this, which, at first glance, might seem to be a restriction on 
the freedom of seminarians, becomes indispensable, because during the 
period of formation in the seminary, the students must be capable of 
"making sacrifices and of observing intelligent and loyal personal disci
pline, accompanied by interior freedom."1 

1. CCE, Litt. The document, January 6, 1980, in EV VII (Bologna 1985) , no. 79. 
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Alumnorum in seminario formatio spiritualis et institutio 
doctrinalis harmonice componantur, atque ad id ordinen
tur, ut iidem iuxta uniuscuiusque indolem una cum debita 
maturitate humana spiritum Evangelii et arctam cum 
Christo necessitudinem acquirant. 

The spiritual formation and the doctrinal instruction of the students in a 
seminary are to be harmoniously blended. They are to be so planned that 
the students, each according to his talents, simultaneously develop the 
requisite human maturity and acquire the spirit of the Gospel and a close 
relationship with Christ. 

SOURCES: PIUS PP. XI, Enc. Ad catholici sacerdotii, 20 dee. 1935 (AAS 
28 [1936] 23-33); SCSUS Litt. circ., 2 feb. 1945; SCSUS Let. ,  7 
mar. 1950 (AAS 42 [1950] 836-840); PIUS PP. XII, Exhort. Ap. 
Menti nostrae, 23 sep. 1950, III (AAS 42 [1950] 689-691); 
SCSUS Litt. circ., 5 iun. 1959; IOANNES PP. XXIII, Alloc. , 29 
iul. 1961 (AAS 53 [1961] 559-565); OT 4, 8 11; RFIS 14, 44, 45, 
51, 76, 91; DPMB 195; SCCE Litt. circ. , 22 feb. 1976, 22, 25, 
38, 73; SCCE Litt. circ. ,  6 ian. 1980 

CROSS REFERENCES: cc. 242-243, 245-252, 254-258 

COMMENTARY ------

Davide Cito 

Spiritual formation and doctrinal preparation of the students 

1. Since the specific purpose of the seminary is "the vocational ac
companying of future priests, and therefore the discernment of a vocation, 
the help to respond to it and the preparation to receive the sacrament of 
Orders with its own graces and responsibilities, by which the priest is con
figured to Jesus Christ, Head and Shepherd, and is enabled and committed 
to share the mission of salvation in the Church and in the world" (PDV 61), 
it follows that the CIC devotes a good part of this chapter I, based on the 
foundation provided by Optatam totius 8-20, to determine with greater 
precision the content of the right-duty of formation which is imposed on 
those individuals comprising the community of the seminary: educators 
and students. 

As has been accurately observed, these prescriptions, often more ex
hortative in nature than normative, "constitute basic norms, guidelines, 
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and, at times, legal minimums which should be developed and completed 
by particular legislation , "  1 (in other words, in the national Rationes 
(cf. 242), in the statutes and norms (cf. c. 244) of each particular semi
nary). 

2. The canon we are now examining, drawn from Optatam totius 8 
and reaffirmed by RFIS 45, traces in a synthetic way: a) the aims of forma
tion in the seminary; b) the aspects of this formation; c) the various ways 
in which it is taught. 

a) Aims of formation: It should lead the students to acquire "the 
spirit of the Gospel and a deep relationship with Christ , "  which should 
awake the duty in educators to pay particular attention to the interior life 
of students, fostering those activities directed towards this end in all other 
respects, as specified in c. 246. On the other hand, a significant indicator 
of the suitability of a candidate for the priesthood and evidence of his 
right intention (cf. c. 241 § 1) would be the persistence that he shows to
wards an ever deeper internal maturation. 

b) Dimensions of formation in the seminary: The canon stresses, 
above all, the spiritual dimension and doctrinal teaching; it mentions at 
the end the need for "requisite human maturity." Connecting this canon 
with c. 255, as it pertains to the pastoral character of the entire process of 
formation, four dimensions of formation in the seminary can be identified, 
as Pastores dabo vobis indicates in all other respects ( cf. ch. V, I), which 
are closely linked together: human, spiritual, intellectual and pastoral. 
Among them, the human formation serves as an inescapable basis for all 
other aspects: "The whole work of priestly formation would be deprived 
of its necessary foundation if it lacked a suitable human formation" 
(PDV 43).2 

c) Kinds of formation: The various aspects of formation in the semi
nary should not be considered as autonomous elements, independent of 
each other, but they need to be "harmoniously coordinated. "3 This re
quires, on the part of the superiors in the seminary, and in particular the 
rector, the duty to ensure that the different activities are closely con
nected with each other and that they are directed towards a common edu
cational project (RFIS 29). 

1. T. RINC6N-PEREZ, commentaries on cc. 244-258, in Pamplona Com. 
2. Cf. A. DEL PORTILLO, Consacrazione e missione del sacerdote (Milan 1990), pp. 11-22. 
3. J. SARAIVA MARTINS, "La formazione dei Sacri Ministri secondo il nuovo Cadice di 

Diritto Canonico," in Seminarium 33 (1993), no. 3, p. 416. 

244 



CITO 

245 

Tit. III. Ch. I. The Formation of Clerics c. 245 

§ 1. Per formationem spiritualem alumni idonei fiant ad 
ministerium pastorale fructuose exercendum et ad 
spiritum missionalem efformentur, discentes minis
terium expletum semper in fide viva et in caritate ad 
propriam sanctificationem conferre; itemque illas 
excolere discant virtutes quae in hominum consor
tione pluris fiunt, ita quidem ut ad aptam concilia
tion em inter  bona humana et supernaturalia 
pervenire valeant. 

§ 2. lta formentur alumni ut, amore Ecclesiae Christi im
buti, Pontifici Romano Petri successore humili et fi
liali  caritate  devinciantur, proprio  Episcopo 
tamquam fidi cooperatores adhaereant et sociam 
cum fratribus operam praestent; per vitam in semi
nario communem atque per amicitiae coniunctionis
que necessitudinem cum aliis excultam praeparentur 
ad fraternam unionem cum dioecesano presbyterio, 
cuius in Ecclesiae servitio erunt consortes. 

§ 1. Through their spiritual formation students are to be fitted for the 
fruitful exercise of the pastoral ministry, and are to be inculcated 
with a sense of mission. They are to learn that a ministry which is al
ways exercised with lively faith and charity contributes effectively to 
their personal sanctification. They are to learn to cultivate those vir
tues which are highly valued in human relationships, in such a way 
that they can arrive at an appropriate harmony between human and 
supernatural values. 

§ 2. Students are to be so trained that, filled with love for Christ's Church, 
they are linked to the Roman Pontiff, the successor of Peter, in hum
ble and filial charity, to their own Bishop as his faithful co-workers, 
and to their brethren in friendly co-operation. Through the common 
life in the seminary, and by developing relationships of friendship and 
of association with others, they are to be prepared for the fraternal 
unity of the diocesan presbyterium, in whose service of the Church 
they will share. 

SOURCES: §1: PIUS PP. XII, Exhort. Ap. Menti nostrae, 23 sep. 1950, III 
(AAS 42 [1950] 689-690); SCSUS Litt. circ., 27 sep. 1960; Io
ANNES PP. XXIII, Alloc., 29 iul. 1961 (AAS 53 [1961] 559-565); 
PAULUS PP. VI, Let. Summi Dei, 4 nov. 1963 (AAS 55 [1963] 
979-995); OT 8, 9, 11; PO 3, 14; PAULUS PP. VI, Enc. Sacerdo
talis caelibatus, 24 iun. 1967, 70, 71 (AAS 59 [1967] 684-
686); RFIS 14, 44, 45, 51, 58, 96; SCEP Litt. circ., 17 maii 
1970; SCCE Normae 11 apr. 1974, 81; SCCE Instr. In ecclesi-
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asticam, 3 iun. 1979 ; SCCE Litt. circ., 6 ian. 1980 
§2: c. 127 ; PIUS PP. XII , Alloc. 24 iun. 1939 (AAS 31 [1939] 
250-251); PIUS PP. XII , Exhortatio In auspicando, 28 iun. 
1948 (AAS 40 [1948]  374-376); PIUS PP. XII , Exhort. Ap. 
Menti nostrae, 23 Sep. 1950 (AAS 42 [1950 ] 690); OT 9, 11 ; 
PO 7, 8 ,  15; RFIS 46, 47, 49 ; SCCE Normae, 11 apr. 1974, 71 ; 
SCCE Litt. circ. , 6 ian 1980 

CROSS REFERENCES: cc. 243, 244, 246, 276 

COMME NTARY ------

Davide Cito 

Human and spiritual formation of the student 

1 .  "And just as for all the faithful, spiritual formation is central and 
unifies their being and living as Christians, that is, as new creatures in 
Christ who walk in the Spirit, so too for every priest his spiritual forma
tion is the core which unifies and gives life to his being a priest and his 
acting as a priest" (PDV 45). 

Although the process of formation constitutes a harmonious whole 
in which the various aspects are mutually integrated, a central role is held 
by spiritual formation, since the seminarians "intended to take on the like
ness of Christ the priest by sacred ordination" (OT 8) should develop "the 
habit of drawing close to him as friends in every detail of their lives" ( ibi
dem). 

Since it is impossible to express the richness of the spiritual make
up which the priesthood should promote in a normative text, the canon 
points out in a general way the aims to which the diverse activities should 
be directed toward spiritual formation of the seminarians, and other par
ticular significant aspects in relation to it. It would be the task of particu
lar norms (national Rationale and rule of the seminary: cf. cc 242-243) to 
specify these guidelines in greater detail. 

2. The aim of spiritual formation as indicated by this canon, consists 
of having the students become suitable "for the fruitful exercise of the 
pastoral ministry and that they become imbued with a missionary spirit," 
since "the spiritual gift which priests have received in ordination does not 
prepare them merely for a limited and restricted mission, but for the full
est, in fact the universal mission of salvation 'to the end of the earth.' The 
reason is that every priestly ministry shares in the fullness of the mission 
entrusted by Christ to the apostles" (PO 10; cf. RM 67). 
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In addition, the canon stresses that the authentic fruitfulness of the 
pastoral ministry should be closely conjoined to interior growth, in other 
words, to an "activity consisting of lively faith and charity, " which presup
poses the harmonious maturation of human and supernatural virtues 
( cf. RFIS 45), above all, in those that are directed towards the capacity to 
relate to others. In this regard, Pastores dabo vobis 43 outlines those char
acteristics that should distinguish the priest: "the priest should not be ar
rogant, or quarrelsome, but affable, hospitable, sincere in his words and 
heart, prudent and discreet, generous and ready to serve, capable of open
ing himself to clear and brotherly relationships and of encouraging the 
same in others, and quick to understand, forgive and console." In this re
gard, Optatam totius 11 lists among the virtues that are most appreciated 
among human beings and which help the sacred minister to be accepted: 
"sincerity, a constant love of justice, fidelity to one's promises, courtesy in 
deed, modesty and charity in speech." 

3. The ecclesial dimension of a vocation and of priestly ministry, 1 

therefore, cause that suitability for the pastoral ministry to have need of a 
deep communion with the Church, because the presbyter has been consti
tuted to help and to cooperate with the episcopal order, and he is joined 
with other presbyters in close fraternity ( cf. LG 28). 

With this end in mind, the canon highlights the importance that spiri
tual formation be directed towards stirring up a deep union of charity 
"with the Roman Pontiff ... with his own Bishop ... with his own breth
ren," through a common life in the seminary which directs that candidates 
cultivate "bonds of friendship and understanding with others." In this 
sense, it constitutes an important duty for superiors in the seminary: "a 
primary and decisive mission, the formation of the candidate to the priest
hood with emotional maturity" (PDV 43), (emotional maturity being an 
"affective maturity which is prudent, able to renounce anything that is a 
threat to it, vigilant over both body and spirit, and capable of esteem and 
respect in interpersonal relationships between men and women" 
(PDV 44)). 

1. Cf. F. CoccoPALMERIO, "La formazione al ministero ordinato," in La Scuola Cattolica 
112 (1984), p. 230; C. MERCES DE MELO, "Priests and Priestly Formation in the 'Code of Canon 
Law,"' in Studia Canonica 27 (1993), pp. 463-464. 
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§ 1.  Celebratio Eucharistica centrum sit totius vitae 
seminarii, ita ut cotidie alumni, ipsam Christi carita
tem participantes, animi robur pro apostolico labore 
et pro vita sua spirituali praesertim ex hoc ditissimo 
fonte hauriant. 

§ 2.  Efformentur ad celebrationem liturgiae horarum, 
qua Dei ministri, nomine Ecclesiae pro toto populo 
sibi commisso, immo pro universo mundo, Deum de
precantur. 

§ 3. Foveantur cultus Beatae Mariae Virginis etiam per 
mariale rosarium, oratio mentalis aliaque pietatis 
exercitia, quibus alumni spiritum orationis acqui
rant atque vocationis suae roburconsequantur. 

§ 4. Ad sacramentum paenitentiae frequenter accedere 
assuescant alumni, et commendatur ut unusquisque 
habeat moderatorem suae vitae spiritualis libere 
quidem electum, cui confidenter conscientiam ape
rire possit. 

§ 5. Singulis annis alumni exercitiis spiritualibus vacent. 

§ 1. The celebration of the Eucharist is to be the centre of the whole life 
of the seminary, so that the students, participating in the very charity 
of Christ, may daily draw strength of soul for their apostolic labour 
and for their spiritual life particularly from this richest of sources. 

§ 2. They are to be formed in the celebration of the liturgy of the hours, by 
which the ministers of God, in the name of the Church, intercede with 
Him for all the people entrusted to them, and indeed for the whole 
world. 

§ 3. Devotion to the Blessed Virgin Mary, including the rosary, mental 
prayer and other exercises of piety are to be fostered, so that the stu
dents may acquire the spirit of prayer and be strengthened in their vo
cation. 

§ 4. The students are to become accustomed to approach the sacrament 
of penance frequently. It is recommended that each should have a di
rector of his spiritual life, freely chosen, to whom he can trustfully re
veal his conscience. 

§ 5. Each year the students are to make a spiritual retreat. 

SOURCES: §1: c. 1367, 1 ° et 2° ; SCSUS Instr. Postquam Pius, 8 dee. 
1938; PIUS PP. XII, Alloc., 24 iun. 1939 (AAS 31 [1939] 249); 
PIUS PP. XII ,  Exhort. Ap. Menti nostrae, 23 sep. 1950, III 
(AAS 42 [1950] 666); JOANNES PP. XXIII, Alloc., 29 iul. 1961 
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(AAS 53 [1961] 563); IOe 14, 15; SCSUS Instr. Doctrina et ex
emplo, 25 dee. 1965, 23-25; OT 8; RFIS 52; SCCE Instr. In ec
clesiasticam, 3 iun. 1979, 22-27; SCCE Litt. circ., 6 iun. 1980, 
II, 2 
§2: SCSUS Litt. circ., 2 feb. 1945; Prus PP. XII, Exhort. Ap. 
Menti Nostrae, 23 sep. 1950, I (AAS 42 [1950] 669-671); IOe 
16; SCSUS Instr. Doctrina et exemplo, 25 dee. 1965, 26-31; 
OT 8; RFIS 53; SCCE Instr. In ecclesiasticam, 3 iun. 1979, 
28-31; SCCE Litt. circ., 6 ian. 1980, II, 1 
§3: c. 1367, 1 °; Prus PP. XII, Exhort. Ap. Menti Nostrae, 23 
sep. 1950 (AAS 42 [1950] 672-673, 689); IOANNES PP. XXIII, 
Alloc., 29 iul. 1961, 2 (AAS 53 [1961] 563-564); LG 67; OT 8; 
RFIS 54; PAULUS PP. VI, Exhort. Ap. Marialis cultus, 2 feb. 
1974, 42-55 (AAS 66 [1974] 152-162); SCCE Normae, 11 apr. 
197 4, 75-78; SCCE Instr. In ecclesiasticam, 3 iun. 1979, 10-
11; SCCE Litt. circ., 6 ian. 1980 
§4: c. 1367, 2°; SCSUS Litt., 8 oct. 1921, II; SCSUS Litt., 26 
maii 1928; Prus PP. XII, Enc. Mystici Corporis, 29 iun. 1943 
(AAS 35 [1943] 235); Prus PP. XII, Exhort. Ap. Menti Nos
trae, 23 sep. 1950 (AAS 42 [1950] 674); IOANNES PP. XXIII Al
loc. 29 iul. 1961 (AAS 53 [1961] 559-565); RFIS 45, 55; SCCE 
Instr. In ecclesiasticam, 3 iun. 1979, 35-36; SCCE Litt. circ., 
6 ian. 1980 
§5: c. 1367, 4° ; Prus PP. XII, Exhort. Ap. Menti Nostrae, 23 
sep. 1950 (AAS 42 [1950] 674-675); RFIS 56 

CROSS REFERENCES: §1: cc. 276 §2, 2°, 897, 899 
§2: cc. 276 §2, 3°, 1173-1175 
§3: C. 276 §2, 5° 

Spiritual formation 

§4: cc. 239 §2, 240 §1, 991 
§5: cc. 276 §2, 4°, 1039 

COMMENTARY ------

Davide Cito 

The canon which is now the subject of our commentary, inspired in 
c. 1357 CIC/1917 and Optatam totius 8, lists, in its five paragraphs, the pri
mary means of the spiritual formation of the candidates to the priesthood. 

1. Since spiritual formation is intended to bring about that "students 
may learn to live in intimate and unceasing union with God the Father 
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through his Son Jesus Christ, in the Holy Spirit" ( OT 8), the Eucharist is lo
cated at the center of all life and activity in the seminary, "the high point of 
Christian prayer ... the 'summit and source' of the sacraments and the Lit
urgy of the Hours" (PDV 48). 

The canon requires that students participate daily in the Eucharistic 
celebration, which "is completed with the sacramental communion re
ceived in full freedom and with dignity" (RFIS 52). The subjective condi
tions needed to receive the Eucharist with dignity (cf. cc. 916 , 919 § 1) 
lead the canon to solely establish, very opportunely, the obligation of par
ticipation in the Holy Mass. The scope of this paragraph goes far beyond 
the simple obligation of attending the Eucharistic sacrifice, since the ends 
towards which this prescription is directed , that "the students may draw 
strength in particular from the richest of sources for apostolic work and 
for their spiritual life", implies, on the part of the students, adequate inte
rior dispositions. John Paul II , when referring to the essential importance 
of the Eucharist in the formation of candidates to the priesthood, affirms, 
"It is fitting that seminarians take part every day in the Eucharistic cele
bration, in such a way that afterward they wil l take up as a rule of their 
priestly life this daily celebration. They should , moreover, be trained to 
consider the Eucharistic celebration as the essential moment of their day, 
in which they will take an active part and at which they will never be satis
fied with a merely habitual attendance. Finally, candidates to the priest
hood will be trained to share in the intimate dispositions which the 
Eucharist fosters" (PDV 48). 

2. Formation for celebration of the liturgy of the hours ( cf. RFIS 53), 
"the public prayer of the Church" (SC 98 ; cf. c. 1174), which stresses the 
ministerial nature of prayer on behalf of the people of God , should be 
closely linked to the Eucharistic worship. 

Even though, unlike c. 1367 , 3° CIC/1917 , which provided for the 
Sunday recitation of solemn Vespers, the canon does not offer any specific 
provisions about this. RFIS 53 suggests the frequent common recitation of 
some part of the office, above all Laudes and Vespers, which leaves a spe
cific decision about this to the national Rationale and to the Rule of the 
seminary ( cf. cc. 242 and 243). 

3. "It is in fact by the light and with the strength of the word of God 
that one's own vocation can be discovered and understood, loved and fol
lowed , and one's own mission carried out. So true is this that the person's 
entire existence finds its unifying and radical meaning in being the termi
nus of God's word , which calls man, and the beginning of man's word , 
which answers God" (PDV 47). The dynamic of vocational fidelity, which 
emerges from the encounter with the word of God , whose "first and funda
mental manner of responding to the word is prayer" (PDV 4 7), places on 
prayer "a primary value and requirement in the spiritual formation of can
didates to the priesthood" (PDV 4 7). 
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Since the canon recommends in a general way "devotion to the 
Blessed Virgin Mary, including the rosary, meditation and other exercises 
of piety," it is a duty of great importance in the rule of the seminary, on the 
basis of norms within the national plan, to establish those exercises of 
piety which will allow seminarians to mature in the life of prayer. Further
more, as RFIS 54 affirms, only if "those exercises of piety, as recom
mended by the venerable tradition and prescribed by the plan of the 
seminary are faithfully applied, and if their significance and effectiveness 
can be understood precisely, " may the student acquire and maintain a 
faithful priestly life.1 

4. A position of prominence is occupied by the sacrament of Penance 
within the scope of the liturgical and sacramental life. "It is necessary and 
very urgent to rediscover within spiritual formation the beauty and joy of 
the sacrament of Penance. In a culture which, through renewed and more 
subtle forms of self justification, runs the fatal risk of losing the 'sense of 
sin' and, as a result, the consoling joy of the plea for forgiveness and of 
meeting God who is 'rich in mercy, ' it is vital to educate future priests to 
have the virtue of penance, which the Church wisely nourishes in her cele
brations and in the seasons of the liturgical year, and which finds its full
ness in the sacrament of Reconciliation" (PDV 48). 

Even though a specific period has not been set for sacramental con
fession, unlike c. 1367 CJC/1917, which provided that it take place weekly, 
it is indicated, however, that it be regular and frequent: "the students 
should be accustomed to attending frequently." 

However, insofar as the second part of the paragraph is concerned, 
in other words, the recommendation to have a freely chosen "moderator 
vitae spiritualis," it should be emphasized that this norm has been the sub
ject of attention on the part of commentators,2 not only for the purpose of 
establishing the prerequisites of the "moderator vitae spiritualis" in rela
tion to the "director spiritus" of c. 239 § 2, but also for surmounting any 
possible contradictions that may exist between the literal tenor of the two 
canons. Canon 239 § 2, in effect, speaks about the possibility of approach
ing "other priests who have been deputed to this work by the Bishop" for 

1. Regarding the importance of Marian piety in the formation of seminarian students, cf. 
CCE, Lit. circ. La seconda assemblea, regarding "La Virgen Maria en la formaci6n intelectual 
y espiritual," March 25, 1988, Prot. no. 1305/87, no. 33, in EV XI (Bologna 1991), nos. 319-321. 

2. For other thoughts on this topic, cf. F. CoccoPALMERIO, "La formazione al ministero 
ordinato," in La Scuola Cattolica 1 1 2  (1984) , pp. 239-244; B .  TESTACCI, "La figura del 
direttore spirituale nel seminario maggiore," in Commentarium pro Religiosis 66 (1985), 
pp. 59-82; T. RINC6N-PEREZ, "Libertad del seminarista para elegir el 'moderador' de su vida 
espiritual," in Ius canonicum 28 ( 1988), pp. 451-488; idem, "Sobre algunas cuestiones 
can6nicas a la luz de la Exh. Apost. 'Pastores dabo vobis' ," in Ius Canonicum 33 (1993), 
pp. 356-360; V. DE PAOLIS, "La formazione dei chierici," in Il fedele cristiano (Bologna 1989), 
pp. 138-140; G. GHIRLANDA, "Alcuni aspetti della formazione sacerdotale nel diritto 
canonico," in La civilta Cattolica, 1993, III, pp. 231-236. 
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spiritual direction, while the present canon, on the other hand, mentions a 
"spiritual director, freely chosen." 

If doctrine, on one hand, has shown to be consistent with the juridi
cal distinction made between these two figures (something that does not 
happen in documents subsequent to CIC, 3 in which not only is there no 
trace of a distinction, since confessors are also included in the discipline 
in regard to spiritual guidance), it becomes, on the other hand, more prob
lematic to find a satisfactory solution between the freedom accorded to 
the seminarian by the present canon and the limitations on that same free
dom in c. 239 § 2. 

Within the scope of this brief commentary and taking into account 
that the "spiritus director" and the "moderator vitae spiritualis" most often 
coincide, in actual practice, in the same person, it is my understanding 
that two points of view should be taken into account: a) that, in relation to 
the spiritual life of the seminarian, and not only from a juridical perspec
tive, the two figures occupy different planes; b) that an attempt must be 
made to harmonize these two requirements, both of which are necessary: 
that is, freedom of the person and the right-duty of the Church to discern 
and to accompany the candidate along his vocational path. 

In regard to point a) it seems necessary to stress that, while the 
"spiritus director" is a true and proper ecclesiastical office (cf. c. 145) with 
the specific mission, received from the bishop, to cooperate with other su
periors at the seminary for discerning the vocation of the candidate and 
for his priestly formation (as a result of which his function is limited in 
space, time and subject matter) the "moderator vitae spiritualis" is a per
son of trust for the seminarian, who fulfills his mission by virtue of the 
choice that the candidate makes. His action is not linked to the time of his 
formation in the seminary, but rather has the scope to which the estab
lished relationship allows. 

Insofar as point b) is concerned, if, on one hand, the freedom of the 
seminarian to find spiritual direction to his liking is a given right because 
of the fuller right to follow his own spirituality (c. 214) (which, moreover, 
"is indeed, in itself, a factor which helps growth and priestly fraternity": 
PDV 68); on the other hand, the bond born out of the act of freedom to 
submit one 's own vocation to the Church, so that it may be recognized and 
cultivated ( cf. PDV 36), is no less strong. 

It follows from this that there is maximum freedom to choose the 
"moderator vitae spiritualis," provided that it does not constitute an obsta
cle to the formational action carried out by the seminary. It is impossible, 
on the other hand, to establish with precision the objective criteria for 

3. Cf. RFIS 55; CCE "Direttive sulla preparazione degli educatori nei seminari," 
November 4, 1993, no. 44, in the supplement to L'Osservatore Romano, January 12, 1994, 
no. 8. 
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evaluating each possible conflict , so as to avoid possible arbitrariness. 
Given the type of matter, there is an inevitable prudential scope of judg
ment entrusted to the superiors in the seminary, according to what the 
Pontiff has affirmed in regard to those seminarians who come from eccle
sial associations and movements: they "should take in genuinely and sin
cerely the indications for their training imparted by the Bishop and the 
teachers in the seminary, abandoning themselves with real confidence to 
their guidance and assessments" (PDV 68). By taking into account the del
icate nature and importance of this subject , when giving these instruc
tions, those responsible for formation in the seminary have the grave duty 
of acting with the authentic prudence of those who know how to promote 
the exercise of the legitimate freedom of the seminarians, while integrat
ing it at the same time into the unity of educational action. 

5. Without specifying the length or ways of exercising this freedom, 
the need for annual spiritual exercises is reaffirmed. Only in the event that 
they precede reception of some grade of orders, they should last at least 
five days ( cf. c. 1039). The particular system of norms may even extend it, 
as c. 1039 indicates, to those annual spiritual exercises prescribed by this 
canon. 
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§ 1.  Ad servandum statum caelibatus congrua educatione 
praeparentur, eumque ut peculiare Dei donum in ho
nore habere discant. 

§ 2.  De officiis et oneribus quae ministris sacris Eccle
siae propria sunt, alumni debite reddantur certiores, 
nulla vitae sacerdotalis difficultate reticita. 

§ 1. By appropriate instruction they are to be prepared to observe celi
bacy and learn to hold it in honour as a special gift of God. 

§ 2. The students are to be given all the requisite knowledge concerning 
the duties and burdens which are proper to the sacred ministers of 
the Church, concealing none of the difficulties of the priestly life. 

SOURCES: § 1: PIUS PP. XII, Alloc., 24 iun. 1939 (AAS 31 [1939] 249-
250); PIUS PP. XII, Exhort. Ap. Menti nostrae, 23 sep. 1950 
(AAS 42 [1950] 690-691) ; PIUS PP. XII, Enc. Sacra virgini
tas, 25 mar. 1954 (AAS 46 [1954] 161-191); JOANNES PP. 
XXIII, Alloc., 26 iun. 1960 (AAS 52 [1960] 226); OT 10; PO 16; 
PAULUS PP. VI, Enc. Sacerdotalis caelibatus, 24 iun. 1967 
(AAS 59 [1967] 657-697); Seer. St., Litt. circ., 2 feb. 1969; 
RFIS 48; PAULUS PP. VI, Let. Le dichiarazioni, 2 feb. 1970 
(AAS 62 [1970] 98-103); UT 915-918; SCCE Normae, 11 apr. 
1974; I0ANNES PAULUS PP. II, Litt. Ap. Novo incipiente, 8 apr. 
1979, 8, 9 (AAS 71 [ 1979] 405-409) 
§ 2: OT 9; PAULUS PP. VI, Enc. Sacerdotalis caelibatus, 24 
iun. 1967, 69 (AAS 59 [1967] 684); RFIS Introductio, 4; SCCE 
Normae, 11 apr. 1974, 83 

CROSS REFERENCES: cc. 276, 277, 282, 285, 1037 

COMME NTARY ------

Davide Cito 

Formation for celibacy and for other priestly duties 

"Priestly celibacy should not be considered just as a legal norm or as 
a totally external condition for admission to ordination, but rather as a 
value that is profoundly connected with ordination, whereby a man takes 
on the likeness of Jesus Christ, the good shepherd and spouse of the 
Church, and therefore as a choice of a greater and undivided love for 
Christ and his Church, as a full and joyful availability in his heart for the 
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pastoral ministry. Celibacy is to be considered as a special grace, as a gift" 
(PDV 50).1 

The theological density of the very ancient ecclesial tradition of celi
bate priesthood,2 together with some current trends which, from time to 
time, have raised objections to it,3 justify the insertion of this canon, 
which was absent in the Pio-Benedictine Code and which has been drawn 
from Optatam totius 10. 

The fact that the obligation of celibacy is not limited to a mere jurid
ical-formal prescription, but also brings with it maturation and growth in 
the virtue of chastity with characteristics inherent to the priestly condi
tion, leads this canon to ref er, above all, to the duty to off er an adequate 
education, not only for observance of this obligation, but in order that the 
seminarian may have a positive view about this subject as well. 

This constitutes a particularly grave duty for seminary educators, be
cause it directly affects the vocational discernment, with all the conse
quences that emanate from this. 4 

The criteria to be followed when teaching the formation of chastity 
in celibacy have been authoritatively enunciated for today's social and cul
tural context, by the Supreme Pontiff in Pas tores dabo vobis 50. 

Secondly, it is necessary that the seminarian possess "a sufficient de
gree of psychological and sexual maturity as well as an assiduous and au
thentic life of prayer" (PDV 50; cf. RFIS 48). 

For this purpose, it is necessary that the candidate to the priesthood 
be educated in the creation of correct emotional relationships both inside 
and out of the seminary,5 with the customary recourse to the "ascetical 
norms that are proven by the Church's experience,"6 and in a behavior dic
tated by Christian prudence in the face of what could threaten the safe
guarding of this gift. 

By way of example, the Directory on the Ministry and Life of the 
Priest urges avoidance "frequenting places, attending shows or reading 
materials that constitute a danger to the observance of celibate chastity" 
(n. 60; cf. PO 16), as well as the indiscriminate use of the social communi
cations media (ibid.). 

1. Cf. A. DEL PORTILLO, Consecrazione e missione del sacerdote (Milan 1990), pp. 63-67. 
2. Cf. PAUL VI, Enc. Sacerdotalis coelibatus, June 24, 1967, nos. 17-34; CC Directory on 

the Ministry and Life of the Priest, January 31, 1994, nos. 57-59; A.M. STICKLER, "11 celibato 
ecclesiastico. La sua storia ed i suoi fondamenti teologici, "  in Ius Ecclesiae 5 (1993), pp. 3-
60. 

3. Cf. CC Directory . . . , cit., no. 60; J. HERRANZ, Studi sulla nuova legislazione delta 
Chiesa (Milan 1990), pp. 320- 321 .  

4 .  Cf. SCCE, Orientamenti educativi per la formazione al  celibato sacerdotale, April 11 ,  
1974, no. 38, in EVV (Bologna 1979), nos. 275-276. 

5. Cf. ibid, nos. 70-74 and 83-88. 
6. CC, Directory . . .  , cit., no. 60. 
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Apart from the duty to educate seminarians to live the obligations 
deriving from the state of celibacy § 2 (drawn from OT 9) gives a more 
general invitation to "be given knowledge about the obligations and bur
dens proper to the sacred ministers" (cf., e.g., cc. 276, 282, 285). If, on one 
hand, it is a duty of justice not to hide from seminarians the difficulties 
and demands of the priestly life, on the other, it must be kept in mind that, 
as in the case of § 1, the duty should not be limited to providing mere in
formation, even though the expression "to be given knowledge" is used , 
but rather should involve teaching in a positive sense, so that students can 
discover the connection between these obligations and the divine gift of 
the vocation. 
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Institutio doctrinalis tradenda eo spectat, ut alumni, una 
cum cultura generali necessitatibus loci ac temporis con
sentanea , amplam atque solidam acquirant in disciplinis 
sacris doctrinam, ita ut ,  propria fide ibi fundata et inde 
nutrita , Evangelii doctrinam hominibus sui temporis 
apte, ratione eorundem ingenio accommodata , nuntiare 
valeant . 

The doctrinal formation given is to be so directed that the students may 
acquire a wide and solid teaching in the sacred sciences, together with a 
general culture which is appropriate to the needs of place and time. As a 
result, with their own faith founded on and nourished by this teaching, 
they ought to be able properly to proclaim the Gospel to the people of 
their own time, in a fashion suited to the manner of the people's thinking. 

SOURCES: PIUS PP. XII, Alloc. ,  24 iun. 1939 (AAS 31  [1939] 247); SCSUS 
Let., 7 mar. 1950 (AAS 42 [1950] 836-840); PIUS PP. XII, Ex
hort. Ap. Menti nostrae, 23 sep. 1950, III (AAS 42 [ 1950] 
681-694); PIUS PP. XII, Alloc., 17 oct. 1953 (AAS 45 [ 1953] 
682-689); I0ANNES PP. XXIII, Alloc., 29 iul. 1961 (AAS 53 
[ 1961] 559-565); PAULUS PP. VI, Let. Summi Dei, 4 nov. 1963 
(AAS 55 [ 1963] 979-995); O T  13-18; AG 1-6; GS 58, 62; 
DPMB 195; RFIS 59; SNB Nota, 10 iul. 1970; SCCE Litt. circ. ,  
22 feb. 1976, 4-16, 117 

CROSS REFERENCES: cc. 211, 213, 229 

COMME NTARY ------

Davide Cito 

Doctrinal formation of the students 

In this canon, and in the six that follow, the legislator offers the disci
pline of whatever affects the doctrinal formation of candidates to the 
priesthood. Its importance has been reaffirmed by Pastores dabo vobis 51, 
where the Roman Pontiff stresses that it "has its own characteristics, but 
it is also deeply connected with, and indeed can be seen as a necessary ex
pression of, both human and spiritual formation: it is a fundamental de
mand of human intelligence by which one participates in the light of God's 
mind and seeks to acquire a wisdom which, in turn, opens to and is di
rected towards knowing and adhering to God." 
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In order to describe the general characteristics that doctrinal forma
tion teaches to seminarians, the legislator moves on a double level: a) the 
specific end towards which intellectual formation is directed; b) the gen
eral end towards which not only the intellectual aspect of seminary forma
tion should be directed, but the entire process of education as well. 

This becomes particularly significant because it precludes doctrinal 
formation from being limited to a simple erudition of the sacred sciences. 
On the contrary, it should be closely linked to the spiritual life and pasto
ral mission of the future priest: "Through study, especially the study of 
theology, the future priest assents to the word of God, grows in his spiri
tual life and prepares himself to fulfill his pastoral ministry. This is the 
many-sided and unifying scope of the theological study indicated by the 
Council" (PDV 51). 

The specific aim of doctrinal formation includes two aspects: a) "a 
wide and solid knowledge of the sacred disciplines;" b) "a general culture 
suitable to the needs of time and place . "  It should be stressed, however, 
that these two aspects cannot be separated because it is not possible to 
acquire authentic knowledge of the sacred disciplines, set apart from the 
times in which one is living. Also, as Gaudium et spes 58 affirms: "In his 
self-revelation to his people culminating in the fullness of manifestation in 
his incarnate Son, God spoke according to the culture proper to each age. 
Similarly the Church has existed through the centuries in varying circum
stances and has utilized the resources of different cultures in its preaching 
to spread and explain the message of Christ, to examine and understand it 
more deeply, and to express it more perfectly in the liturgy and in various 
aspects of the life of the faithful. "  

It can be inferred from this that the term "general culture" to which 
the canon refers does not appear only as a vehicle for the transmission of 
concepts, but it is also a mode through which the life of the people of God 
is expressed. 

As has been stated before, doctrinal formation should promote spiri
tual growth and make candidates to the priesthood suitable for "announc
ing the message of the Gospel appropriately to men of their own time, in a 
manner suited to their own capability. " This last aspect constitutes an ex
planation of the duty that the Church has to promote and facilitate the 
right of the faithful to receive the word of God from sacred pastors 
(c. 213),1 and it entails the obligation to organize studies at the seminary 
with the depth and methodology appropriate to the demands of those per
sons the sacred ministers are destined to serve. "It is necessary to oppose 
firmly the tendency to play down the seriousness of studies and the com
mitment to them. This tendency is showing itself in certain spheres of the 

1. Cf. C . J. ERRAZURIZ M., Il "munus docendi Ecclesiae": diritti e doveri deifedeli (Milan 
1991), pp. 33-35. 
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Church, also as a consequence of the insufficient and defective basic edu
cation of students beginning the philosophical and theological curriculum. 
The very situation of the Church today demands increasingly that teachers 
be truly able to face the complexity of the times and that they be in a posi
tion to face competently, with clarity and deep reasoning, the questions 
about meaning which are put by the people of today, questions which 
can only receive full and definitive reply in the Gospel of Jesus Christ" 
(PDV56). 
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Institutionis sacerdotalis Ratione provideatur ut alumni 
non tantum accurate linguam patriam edoceantur, sed 
etiam linguam latinam bene calleant necnon congruam 
habeant cognitionem alienarum linguarum, quarum 
scientia ad eorum formationem aut ad ministerium pasto
rale exercendum necessaria vel utilis videatur. 

The Programme of priestly formation is to provide that the students are 
not only taught their native language accurately, but are also well versed 
in Latin, and have a suitable knowledge of other languages which would 
appear to be necessary or useful for their formation or for the exercise of 
their pastoral ministry. 

SOURCES: c. 1364,2 ° ; PIUS PP. XI, Let. Officiorum omnium, 1 aug. 1922 
(AAS 14 [1922] 449-458); PIUS PP. XI, m. p. Latinarum lit
terarum, 20 oct 1924 (AAS 16 [1924] 417-420); PIUS PP. XII, 
Enc. Divina afflante Spiritu, 30 sep. 1943 (AAS 35 [1943] 
306-307); SCSUS Let., 27 oct. 1957 (AAS 50 [1958] 292-297); 
JOANNES PP. XXIII, Ap. Const. Veterum sapientia, 22 feb. 
1962 (AAS 54 [ 1962] 129-135); SC SUS Instr. Sacrum latinae 
linguae, 22 apr. 1962, ch. III, art. 1-11, ch. V (AAS 54 [1962] 
339-368); PAULUS PP. VI, Let. Summi Dei, 4 nov. 1963 (AAS 
55 [1963] 979-995) ; PAULUS PP. VI, m. p. Studia latinitatis, 
22 feb. 1964 (AAS 56 [1964] 225-231); OT 13; ES I, 3; RFIS 
66, 67 

CROSS REFERENCES: cc. 234, 242, 249, 257 § 2 

COMME NTARY ------

Davide Cito 

Humanistic cultural formation 

Directly linked with the preceding canon, insofar as the "general cul
ture" which the seminarian should possess is concerned, and with c. 234, 
which contemplates the humanistic formation of those who are seeking to 
be admitted into the priesthood, this canon outlines some guiding princi
ples about the knowledge of languages, leaving the task of establishing 
prescriptions about this subject in greater detail to the Rationes of the 
priestly formation of each nation ( cf. c. 242). 
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Unlike c. 1364, 2° CIC/1917, which made reference only to the Latin 
language and the national language, the current canon distinguishes three 
types of language, and establishes a different degree of knowledge for 
each one of them: a) one's own language, which should be meticulously 
known ("accurate edoceantur"); b) the Latin language, of which a good 
knowledge should be possessed ("bene calleant"); c) and other languages, 
knowledge of which should be held in proportion to the formation of the 
seminarian or to the exercise of the pastoral ministry. Even though it may 
seem obvious, it is not useless to stress the importance for seminarians to 
know how to express themselves correctly in their own spoken and writ
ten language, since it is an indispensable means for developing their fu
ture ministry. 

It has been observed with reason that the canon does not place the 
need for the Latin language and foreign languages on the same plane, 1 and 
this is not only true in regard to the degree of knowledge but also for the 
underlying motivations. The need for foreign languages, in effect, is subor
dinate to educational or pastoral reasons. Although it should not be for
gotten ( cf. c. 234 § 2) that knowledge of a foreign language is spreading 
more and more in the humanistic formation of students, while Latin af
fects priestly formation as such, 2 because a language, in addition to being 
a means of communications among people, is the keeper of the tradition 
of a people and allows access to its cultural heritage. Ignorance of Latin 
would preclude, in fact, contact with the sources of the ecclesial tradition. 
The calls of the Magisterium directed at promoting the study of the Latin 
language, 3 as well as the directions contained in RFIS 66, which estab
lished that any possible gaps in the students' knowledge of Latin be reme
died, should also be understood in this sense. 

It is necessary to stress at the same time, by taking into account the 
variety of cultural circumstances which exist at the current time, not only 
between one country and other, but also within the same nation, and by 
considering that access to university schools is not necessarily preceded 
by certain studies in the humanities including Latin, that the possibility of 
applying the precepts of this canon homogeneously would entail more 
than a few difficulties, even for the national Rationes. 

1. Cf. V. DE PAOLIS, "La formazione dei chierici," in Il Jedele cristiano (Bologna 1989), 
pp. 132-133. 

2. Cf. Ibid. 
3. Cf. OT 13; PAUL VI, Litt. Ap. Summi Dei Verbum, November 4, 1963, in AAS 55 (1963), 

p. 993; idem, mp Studia latinitatis, February 22, 1964, in AAS 56 (1964), pp. 225-231. 
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Quae in ipso seminario philosophica et theologica studia 
ordinantur, ant successive ant coniuncte peragi possunt, 
iuxta institutionis sacerdotalis Rationem; eadem comple
tum saltem sexennium complectantur, ita quidem ut tern
pus philosophicis disc iplinis dedic andum integrum 
biennium, studiis vero theologicis integrum quadrien
nium adaequet. 

The philosophical and theological studies organised in the seminary itself 
may be conducted either in succession or conjointly, in accordance with 
the Programme of priestly formation. These studies are to take at least six 
full years, in such a way that the time given to philosophical studies 
amounts to two full years and that allotted to theological studies to four 
full years. 

SOURCES: c. 1365 §§  1 et 2; SCSUS Let., 26 apr. 1920; SCSUS Let., 2 oct 
1921, III; BENEDICTUS PP. XV, Let. Saepe Nobis, 30 nov. 1921 
(AAS 13 [1921] 554-559); PIUS PP. XI , Let. Ap. Officiorum 
omnium, 1 aug. 1922 (AAS 14 [1922] 449-451); RFIS 60, 61, 
70, 76; SCCE Litt. circ., 22 feb. 1976, 129, 132 

CROSS REFERENCES: cc. 239 § 1, 242, 254 § 1, 261 § 2, 817, 819, 1032 §§ 
1 et 2 

COMME NTARY ------

Davide Cito 

Philosophical and theological studies 

The canon establishes the general regulation of philosophical and 
theological studies that are to be carried out at the seminary, sets some 
guiding principles, and entrusts to the national programs in priestly forma
tion ( cf. c. 242) those decisions that extend beyond these principles. 

These principles contemplate: a) the length of studies; b) the modes 
for undertaking them; c) the distribution of time intended for philosophi
cal and theological subjects. 

a) Length of studies. By adhering to the provisions established in 
c. 1365 §§  1-2 CJC/1917, the complete length of studies should be carried 
out over the course of at least six years (cf. RFIS 61 c). This length of time, 
taxative in character, is prescribed not only for the case of studies per
formed at the seminary referred to in this same canon ("in ipso semi
nario"), but also whenever they take place at an ecclesiastical university 
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or school (c. 817), which constitutes a hypothesis not only provided for 
(cf. c. 239 § 1), but also recommended on certain occasions (cf. c. 819). 
The scientific-theological formation of those who are journeying towards 
the priesthood is considered among the particular functions of the schools 
of sacred theology (cf. SapChr 74 § 1). 

As the first institutional cycle of a faculty of theology is extended 
over the course of a five-year period (cf. SapChr 72 a), to this is added the 
so-called pastoral year ( cf. Optatam totius 12), which should precede or
dination as a priest ( c. 1032 § 2). This same school may make arrange
ments in this regard (cf. SapChr 74 § 2), although it is not mandatory that 
it does so. 1 In the latter case, it is the duty of the superiors of the seminary, 
according to c. 261§ 1, to establish the opportune manner in which to com
plete the sixth year, on the basis of the forms provided for in the Rationale 
of priestly formation. 2 

b) Methods of conducting these studies. Insofar as the manner in 
which these studies in philosophy and theology may be pursued, the 
canon provides that it can be done successively or simultaneously. In this 
regard, RFIS 60 proposes three specific models, two of which, however, 
recognize the criteria for successive studies: "A) In distinct and successive 
periods, the following are pursued: humanistic and scientific studies; 
philosophical studies; theological studies. B) Humanistic and scientific 
studies are pursued simultaneously with philosophical studies; after
wards, theological studies are undertaken. C) After humanistic and scien
tific studies, philosophical and theological studies are undertaken at the 
same time, so that philosophy is conjoined together with theology." This 
classification is presented by way of example, without precluding other 
possible criteria for structuring studies, with the sole restriction that, in 
the case that model C (philosophy and theology studied conjointly) were 
to be adopted, "philosophy should be taught as a distinct discipline with 
its own distinct methodology, thereby preventing it from being reduced to 
a fragmentary and occasional treatment of problems, conducted solely by 
virtue of special theological questions" (RFIS 60). 

c) Distribution of the time allotted to philosophical and theological 
matters. 

Whatever the criteria adopted by the national Rationale, and as a re
sult, whatever study plan is adopted, the six-year period in philosophy and 
theology should include two complete years of philosophy and four com
plete years in theology, or a period of time equivalent in proportion, in ac
cordance with the academic systems currently in effect within the 
particular country (cf. RFIS 61 c). 

1. Cf. T. RINC6N-PEREZ, commentary on c. 250, in Pamplona Com. 
2. Cf., e.g., '"Rationale studiorum' dei seminari maggiori d'ltalia," June 10, 1984, nos. 23-

27, in Enchiridion CEI, III (Bologna 1986), nos. 1763-1767. 
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Philosophica institutio, quae innixa sit oportet patrimo
nio philosophico perenniter valido, et rationem etiam ha
beat philosophicae investigationis progredientis aetatis, 
ita tradatur, ut alumnorum formationem humanam perfi
ciat, mentis aciem provehat, eosque ad studia theologica 
peragenda aptiores reddat. 

Philosophical formation must be based on the philosophical heritage that 
is perennially valid, and it is also to take account of philosophical investi
gations over the course of time. It is to be so given that it furthers the 
human formation of the students, sharpens their mental edge and makes 
them more fitted to engage in theological studies. 

SOURCES: SCSUS Let., 26 apr. 1920, VIII; SCSUS Let., 2 oct. 1921, III B; 
SCSUS Litt. circ. 1 iul. 1958; PIUS PP. XI, Let. Ap. Officiorum 
omnium, 1 aug. 1922 (AAS 14 [1922] 454); PIUS PP. XI, Enc. 
Studiorum Ducem, 29 iun. 1923 (AAS 15 [1923] 307-329); 
PIUS PP. XII, Enc. Humani generis, 12 aug. 1950 (AAS 42 
[1950] 561-578); PIUS PP. XII, Alloc., 17 oct. 1953 (AAS 45 
[1953] 682-690); SCSUS Litt. circ., 1 iul. 1958; PAULUS PP. VI, 
Let. Summi Dei, 4 nov. 1963 (AAS 55 [1963] 979-995); OT 15; 
GE 10; SCSUS Resp., 20 dee. 1965; PAULUS PP. VI, Alloc., 10 
sep. 1965 (AAS 57 [1965] 788-792); RFIS 70-75; SCCE Litt. 
circ., 20 ian. 1972; PAULUS PP. VI, Let. Ap. Lumen Ecclesiae, 
20 nov. 1974 (AAS 66 [1974] 673-702; SCCE Litt. circ., 22 feb. 
1976, 48-53; SapChr 79, 80; IOANNES PAULUS PP. II, Alloc., 17 
nov. 1979 (AAS 71 [1979] 1472-1483); IOANNES PAULUS PP. II, 
Alloc., 15 dee. 1979 (AAS 71 [1979] 1538-1549) 

CROSS REFERENCES: cc. 242, 262 § 2, 1031 § 1 

COMME NTARY ------

Davide Cito 

Philosophical formation 

"A crucial stage of intellectual formation is the study of philosophy, 
which leads to a deeper understanding and interpretation of the person, 
and of the person's freedom and relationships with the world and with 
God" (PDV 52). 
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The canon, which presents features of great generality, offers indica
tions about philosophical formation, relating the end toward which such 
formation should be oriented and certain methodological criteria that 
should be adopted. 

In regard to the first point, it may even seem evident and unneces
sary to recall that philosophical formation should enrich "the human for
mation of the students, should sharpen their mental edge and should make 
them more fitted to engage in theological studies," since this all belongs to 
the same structure of philosophical studies. However, it should be empha
sized that enrichment in human formation and the suitability to undertake 
philosophical studies require not only the development of argumentative 
skills and the possession of a great capacity for ideas, but also an educa
tion in those values inherent to a "sound philosophy." As John Paul II has 
stressed, " [A proper philosophical training] is vital, not only because of 
the links between the great philosophical questions and the mysteries of 
salvation which are studied in theology under the guidance of the higher 
light of faith, but also vis-a-vis an extremely widespread cultural situation 
which emphasizes subjectivism as a criterion and measure of truth: Only a 
sound philosophy can help candidates for the priesthood to develop a re
flective awareness of the fundamental relationship that exists between the 
human spirit and truth, that truth which is revealed to us fully in Jesus 
Christ. Nor must one underestimate the importance of philosophy as a 
guarantee of that 'certainty of truth' ,  which is the only firm basis for a 
total giving of oneself to Jesus and to the Church . . . .  Philosophy greatly 
helps the candidate to enrich his intellectual formation in the 'cult of 
truth' . . .  which leads one to recognize that the truth is not created or mea
sured by man but is given to man as a gift by the supreme truth, God" 
(PDV52). 

Moreover, it has been recently pointed out that "even respecting the 
various cultures, it is necessary to bear in mind that not all philosophy or 
metaphysics is compatible with revelation and theology. Any legitimate 
pluralism presupposes and demands acceptance of a fundamental core of 
truths connected to revelation, drawn up within a perennially valid heri
tage, which should constitute the basis of the teaching of philosophy."1 

Accordingly, the methodological criteria established in this canon 
(which refers to a philosophy "which should be based on the heritage of a 
perennial philosophy and should also simultaneously take into account 
philosophical investigations over the course of time") are closely con
nected to the ends which the philosophical formation should pursue. 

Insofar as the value which must be attributed to the expression "her
itage of perennial philosophy" ("patrimonio philosophico perenniter 

1. SCEP, Litt. cir. La Congregazione, directives regarding formation in the major 
seminaries, Prot. 1931/71, April 25, 1987, in EV X (Bologna 1990), no. 1734. 
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valido") is concerned, it should be kept in mind that the abrogated Code, 
in c. 1366 § 2, demanded that professors explain rational philosophy faith
fully following the method and doctrine of the Angelic Doctor, in other 
words, St. Thomas Aquinas. This orientation was also subsequently reaf
firmed,2 although with diverse nuances, emphasizing that this involved, 
above all, firmly maintaining a core of fundamental truths. 

The document pertaining to the study of philosophy in seminaries 
synthesized this core into three central ideas: "a) that human knowledge is 
prepared to understand objective and necessary truths in contingent reali
ties, and as a result, reaching a critical realism, a point of departure for on
tology; b) that it is possible to construct a realistic ontology which reflects 
transcendent values and which ends by affirming a personal Absolute, cre
ator of the universe; c) that, in a similar way, an anthropology that safe
guards the authentic spirituality of people and that leads to a theocentric 
ethics, open to transcendence and simultaneously to the social dimension 
of individuals, is also possible. "3 

The norms in the Code have been subsequently specified by 
RFIS 70-75, which, although it leaves the task of designing a curriculum 
of philosophical studies in each country to the national program of 
priestly formation (cf. c. 242), it sets some general guidelines about their 
structure. Among these, the importance of systemic philosophy and of 
each of its parts can be pointed out, in order to obtain a solid and coherent 
knowledge of people, of the world and of God (n. 71); the attention which 
should be given to the history of philosophy, in order to achieve a clear un
derstanding of its genesis and of the development of the most important 
problems (n. 72); the usefulness of sciences related and connected to the 
problems of philosophy, while avoiding an encyclopedic and superficial 
erudition (n. 73). 

The program of priestly formation, finally, should contain a list of all 
the disciplines comprising the philosophical course of studies, with a brief 
indication of the study plan of each one, the number of years or of semes
ters to be pursued by each, and the weekly schedule of lessons (n. 75). In 
the event that this could become especially burdensome for reasons of ob
jective circumstances (such as the breadth of a country or the coexistence 
of diverse systems), it would be sufficient to present some models as 
guidelines for the program (n. 76). 

2 . Cf. OT 15, note 29; SCCE, Litt. cir. En cette periode, regarding the teaching of 
philosophy in the seminary, Prot. 137/65 , January 20, 1972, in EV IV (Bologna 1978) , 
nos. 1516-1556, with regard to all of the above, 1554; Comm. 14 (1982), p. 52 . Cf. also T. 
RINC6N-PEREZ, commentary on c. 251 , in Pamplona Com. 

3. SCCE, Litt . cir. En cette periode ... , cit . , no. 1552. 
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§ 1.  Institutio theologica, in lumine fidei, sub Magisterii 
ductu, ita impertiatur, ut alumni integram doctrinam 
catholicam, divina Revelatione innixam, cognoscant, 
propriae vitae spiritualis reddant alimentum eam
que, in ministerio exercendo rite annuntiare ac tueri 
valeant. 

§ 2. In sacra Scriptus peculiari diligentia erudiantur alu
mni, ita ut totius sacrae Scripturae conspectum ac
quirant. 

§ 3. Lectiones habeantur theologiae dogmaticae, verbo 
Dei scripto una sacra Traditione semper innixae , 
quarum ope alumni mysteria salutis, s. Thoma prae
sertim magistro, intimius penetrare addiscant, item
que lectiones theologiae moralis et pastoralis, iuris 
canonici, liturgiae, historiae ecclesiasticae, necnon 
aliarum disciplinarum, auxiliarium atque specialium, 
ad normam praescriptorum institutionis sacerdotalis 
Rationis. 

§ 1. Theological formation, given in the light of faith and under the guid
ance of the magisterium, is to be imparted in such a way that the stu
d en ts learn the whole of catholic teach ing, based on divine 
Revelation, that they make it a nourishment of their own spiritual 
lives, and that in the exercise of the ministry they may be able prop
erly to proclaim and defend it. 

§ 2. Students are to be instructed with special care in sacred Scripture, so 
that they may acquire an insight into the whole of sacred Scripture. 

§ 3. Lectures are to be given in dogmatic theology, based always on the 
written word of God and on sacred Tradition; through them the stu
dents are to learn to penetrate more deeply into the mysteries of sal
vation, with St Thomas in particular as their teacher. Lectures are 
also to be given in moral and pastoral theology, canon law, liturgy, ec
clesiastical history, and other auxiliary and special disciplines, in ac
cordance with the provision of the Programme of priestly formation. 

SOURCES: § 1: SCSUS Let., 26 apr. 1920, IX; SCSUS Let., 2 oct. 1921, III 
C; PIUS PP. XII, Alloc., 24 iun. 1939 (AAS 31 [1939] 247-248); 
PIUS PP. XII, Exhort. Ap. Menti nostrae, 23 sep. 1950 (AAS 
42 [1950] 688); OT 16; DV 2-4; 14-17; 25; SCCE Normae, 20 
maii 1968, 30 notula 12; RFIS 76; SCCE Instr. Tra i molte
plici, 22 feb. 1976; SapChr 66-68 
§ 2: c. 1365 § 2; SCSUS Let., 26 apr. 1920, IX b; SCSUS Let., 
25 ian. 1924; PIUS PP. XI, m. p. Bibliorum scientiam, 27 apr. 
1924 (AAS 16 [1924] 180-182); PIUS PP. XII, Enc. Divina af-
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flante Spiritu, 30 sep. 1943 (AAS 35 [1943] 301, 321-322); 
PONTIFICIA COMMISSIO BIBLICA, Instr. Sanctissimus Domi
nus, 13 maii 1950 (AAS 42 [1950] 495-505); SCHO Monitum 
Biblicarum disciplinarum, 20 iun. 1961 (AAS 53 [1961] 
507); PONTIFICIA COMMISSIO BIBLICA, Instr. Sancta Mater Ec
clesia , 21 apr. 1964 (AAS 56 [1964] 712-718); OT 16; RFIS 78; 
SCCE Litt. circ., 22 feb. 1976, 79-84 
§ 3: c. 1365 §§  2 et 3; SCSUS Deer. Cum novum iuris,  7 aug. 
1917 (AAS 9 [1917] 439); SCSUS Let., 26 apr. 1920, IX; SCSUS 
Let., 2 oct. 1921, III C; PIUS PP. XI, Let. Officiorum omnium, 
1 aug. 1922 (AAS 14 [1922] 449-458); SCSUS Let., 8 sep. 1926 
(AAS 18 [1926] 453-455); PIUS PP. XI, Ap. Const. Divini cul
tus, 20 dee. 1928 (AAS 21 [1929] 33-41); SCSUS Litt., 28 aug. 
1929 (AAS 22 [1930] 146-148); SCSUS Litt., 21 dee. 1944 
(AAS 37 [1945] 173-176); SCSUS Let., 15 aug. 1949 (AAS 41 
[1949] 618-619); PIUS PP. XII, Enc. Musicae sacrae, 25 dee. 
1955, IV (AAS 48 [1956] 5-25); SCHO Instr. Contra doctri
nam,  2 feb. 1956 (AAS 48 [1956] 144-145); SCSUS Litt. circ., 
25 maii 1961; JOANNES PP. XXIII, Let. Iucunda laudatio ,  8 
dee. 1961 (AAS 53 [1961] 810-813); PAULUS PP. VI,  Let. 
Summi Dei , 4 nov. 1963 (AAS 55 [1963] 979-995); SC 
passim; IOe 11, 12, 14; OT 16; DV 24; SCSUS Instr. Doctrina 
et exemplo , 25 dee. 1965; SCCE Litt. circ., 2 apr. 1975; SCCE 
Instr. Tra i molteplici , 22 feb. 1976, 85-115; SCCE Instr. In 
ecclesiasticam, 3 iun. 1979, 1, 43-60, Appendix 

CROSS REFERENCES: § 1: cc. 211, 217, 218, 248, 254 § 1, 279 § 1, 
1032 § 1 
§ 2: cc. 253 § 2, 276 § 2, 2°, 279 § 1, 760 
§ 3: cc. 253 § 2, 254 § 1 

COMME NTARY ------

Davide Cito 

Theological formation 

The CIC devotes two canons (this one and c. 254) to establishing the 
principles that should guide theological studies. They are rather general in 
nature and therefore need greater specificity at the level of a system of 
particular norms. 

These studies fulfill a decisive function in the life and ministry of the 
priest. From a juridical perspective, their roots can be found in the right-
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duty of the faithful to know and live the mystery of salvation (c. 217) and 
to proclaim it to all people (c. 211); and, even more specifically, they con
stitute an explicitation of the right-duty of formation for the ministry. This 
primary function of theological studies has been reaffirmed by the Roman 
Pontiff: "The intellectual formation of the future priest is based and built, 
above all, on the study of sacred doctrine, of theology" (PDV 53). 

1. Drawing almost literally on the words of Optatam totius 16, § 1 
sets the general criteria pertaining to the end and methodology with which 
this theological formation is to be taught. 

Similar to the provisions set forth in c. 248 (see commentary), the 
primary and necessary end of theological studies is to nourish the spiritual 
life and consequently, to seek, the capacity to proclaim and defend prop
erly the message of the Gospels. "Intellectual formation in theology and 
formation in the spiritual life, in particular, the life of prayer, meet and 
strengthen each other, without detracting in any way from the soundness 
of research or from the spiritual tenor of prayer" (PDV 53). 

The intrinsic connection which exists between the mystery of Christ 
and of theological studies, entails, as a necessary consequence, theologi
cal formation embracing all of Catholic doctrine as a whole. In effect, 
theological formation "should lead the candidate for the priesthood to a 
complete and unified vision of the truths which God has revealed in Jesus 
Christ and of the Church's experience of faith. Hence the need both to 
know 'all' the Christian truths, without arbitrarily selecting among them, 
and to know them in an orderly fashion" (PDV 54; cf. c. 254 § 1). 

The particular character of theological studies, which are not limited 
to a simple acquisition of religious erudition but also are the work of "a 
believer who asks himself questions about his own faith with the aim of 
reaching a deeper understanding of the faith itself" (PDV 53), demands 
that, both on the part of the professors as well as the students, that intel
lectual effort be made "in the light of faith and under the guidance of the 
Magisterium," since, otherwise, it would be unable to achieve its end.1 

2. The importance of the study of sacred scripture is reaffirmed 
in § 2 ,  defined in Optatam to tius 16 as "the soul of all theology" 
(cf. DV 24; PDV 54), which should inform all the theological disciplines 
(cf. RFIS 78). 

3. Paragraph 3, while it entrusts the task of preparing specific pro
grams of study of the several theological and auxiliary disciplines to the 
national Rationes ( cf. c. 242), it lists those basic subjects that should be 

1. Regarding the relationship between theology and the Magisterium, cf. SCCE, "La 
formazione teologica dei futuri sacerdoti," February 22, 1976, nos. 44-4 7, in EV V (Bologna 
1979), nos. 1811-1814; CDF, Instr. Donum Veritatis, regarding the ecclesial vocation of 
clergymen, May 24 , 1990, nos. 13-14, 21-22, in the supplement to L'Osservatore Romano, 
no. 146, June 27, 1990; PDV, 55. 
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taught during the course of theological studies. RFIS, 78-80 summarily de
scribes the methodology which should be followed in the principle disci
plines: sacred scripture, sacred liturgy, dogmatic theology, moral theology, 
pastoral theology, ecclesiastical history and canon law. It also prescribes 
(n. 81), just as it does for the programs of study in the philosophical cur
riculum, that the complete description of the theological courses be listed 
in the national Rationale, giving the program, the length and weekly 
schedule of lessons. 

In documents prior and subsequent to the CIC, the CCE has given 
more specific instructions about the study of certain theological disci
plines or relevant aspects of them. Following a chronological order, the 
following documents can be mentioned: Circular Letter Postremis hisce 
annis (April 2, 1975) on the study of canon law;2 Instruction In ecclesias
ticam futurorum (June 3, 1979) on liturgical formation;3 the document In 
questi ultimi decenni (December 30, 1988) on the social doctrine of the 
Church;4 Instruction Inspectis dierum (November 10, 1989) on the study 
of the Fathers of the Church. 5 

2. EV V (Bologna 1979), nos. 1221-1242 
3. EVVl (Bologna 1980), nos. 1550-1704. 
4. EV XI (Bologna 1991), nos. 1901-2109. 
5. EVXI (Bologna 1991), nos. 2831-2897. 
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§ 1.  Ad magistri munus in disciplinis philosophicis,theo
logicis et iuridicis, ab Episcopo aut ab Episcopis, 
quorum interest, iitantum nominentur qui, virtuti
bus praestantes, laurea doctorali aut licentia potiti 
sunt in universitate studiorum aut facultate a 
Sancta Sede recognita. 

§ 2. Curetur ut distincti totidem nominentur magistri qui 
doceant sacram Scripturam, theologiam dogmaticam, 
theologiam moralem, liturgiam, philosophiam, ius ca
nonicum, historiam ecclesiasticam, aliasque, quae 
propria methodo tradendae sunt, disciplinas. 

§ 3. Magister qui a munere suo graviter deficiat, ab auc
toritate, de qua in § 1 ,  amoveatur. 

§ 1. The Bishops concerned are to appoint as teachers in philosophical, 
theological and juridical subjects only those who are of outstanding 
virtue and have a doctorate or a licentiate from a university or faculty 
recognised by the Holy See. 

§ 2. Care is to be taken that different professors are appointed for sacred 
Scripture, dogmatic theology, moral theology, liturgy, philosophy, 
canon law and church history, and for other disciplines which are to 
be taught by their own distinctive methods. 

§ 3. A professor who seriously fails in his or her duty is to be removed by 
the authority mentioned in § 1. 

SOURCES: § 1: c. 1366 § 3; Prus PP. XI, m. p. Bibliorum scientiam, 27 
apr. 1924 (AAS 16 [1924] 180-182); SS 362; OT 5; RFIS 32-35; 
DPMB 192; SCCE Instr. Tra i molteplici, 22 feb. 1976, 118-
119 
§ 2: c. 1366 § 3; RFIS 32 
§ 3: RFIS 33 

CROSS REFERENCES: § 1: cc. 239 § 1, 254 § 1, 261, 804 § 2, 812, 817, 
818, 819, 833, 6° 

§ 2: C. 252 § 3 
§ 3: cc. 192-195, 292, 810 § 1, 818 
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COMME NTARY ------

Davide Cito 

Faculty of the major seminary 

Among the duties of greatest prominence in the educational team are 
those of the professors. "Those who . . .  introduce future priests to sacred 
doctrine and accompany them in it have a particular educational responsi
bility. Experience teaches that they often have a greater influence on the 
development of the priest's personality than other educators" (PDV 67). 1 

Besides the qualities generically described in recent Guidelines2 in
tended to guide the selection of educators, the canon that is the subject of 
our commentary lays down some broad requirements about: a) appoint
ment; b) removal; c) the number of professors at a seminary. 

In order to demarcate the scope of the canon, it is necessary to make 
a preliminary observation that, since the seminary is a public structure be
longing to the ecclesiastical organization, even though the canon consid
ers professors in philosophical, theological or juridical disciplines 
directly, it also places professors of other subjects within a situation of 
particular dependence on the ecclesiastical authority, 3 and therefore, the 
system of norms provided for the faculty in the "sacred" disciplines is, by 
analogy, applicable to them. 

Secondly, it must be said that the fact that the seminary students pur
sue philosophical-theological studies in other places does not diminish the 
responsibility of oversight that the bishop and superiors have towards the 
quality of teaching given to their own seminarians; and, even though they 
may not possess the power of removal indicated in § 3, they have the duty 
to inform the academic authorities about any possible irregularities which 
they observe in the professors. 

1. Moving now to a review of the system of norms affecting the ap
pointment of professors, this canon, in § 1, establishes a double series of 
requirements: a) that they be of outstanding virtue; b) that they have "a 
doctorate or a licentiate from a university or faculty recognized by the 
Holy See." 

a) The requirements of personal character referred to by the expres
sion "of outstanding virtue, "  as provided for in other canons affecting 

1. Cf. CCE "Direttive sulla preparazione degli educatori nei seminari," November 4, 1993, 
no . 43, in the supplement to L'Osservatore Romano no . 8, January 12, 1994. 

2. Cf. Ibid. 
3. Cf. , e.g . , Acuerdo between the Holy See and the State of Italy, February 18, 1984, arts. 

3,2; 10. 
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teachers (cf. cc. 804 § 2, 810 § 1), involve true doctrine, the witness of 
their Christian life, and their teaching ability. In the words of John Paul II, 
they should be "men of faith who are full of love for the Church, con
vinced that the one who really knows the Christian mystery is the Church 
as such and, therefore, that their task of teaching is really and truly an ec
clesial ministry, men who have a richly developed pastoral sense which 
enables them to discern not only content but forms that are suitable for 
the exercise of their ministry. In particular, what is expected of teachers is 
total fidelity to the magisterium; for they teach in the name of the Church, 
and because of this, they are witnesses to the faith" (PDV 67). 

Currently, in contrast to c. 1360 § 1 CJC/1917, which established that 
the priestly condition be a mandatory requirement for professors, by vir
tue of c. 229 § 3 and Direttive sulla preparazione degli educatori nei 
seminari, 20,4 the prudent inclusion of lay professors can be established, 
by taking into account that RFIS 33 affirms that "for the sacred disci
plines, those professors should generally be priests. "5 

Finally, by virtue of c. 833, 6°, professors of philosophy and theology 
are obligated to make a profession of faith and swear an oath of loyalty in 
the presence of the local ordinary or of his delegate. 6 

The appointment of professors falls upon the bishop, if it has not 
been otherwise provided ( cf. RFIS 33), or upon the bishops concerned, if 
it involves an inter-diocesan seminary, in which case, the rector and the 
faculty of professors who might propose suitable candidates should be 
consulted ( cf. RFIS 33). 

b) In regard to the academic requirements, the canon demands that 
professors have earned the doctorate or licentiate from a faculty or uni
versity recognized by the Holy See. It has been pointed out that a literal 
reading of the canon makes this requirement particularly demanding, 
above all, in those areas where there exists a scarcity of clergy. 7 This situ
ation not withstanding, the proposal to widen the academic suitability to 
those who were "vere periti"8 was not accepted. In any event, there re
mains the possibility of dispensing with this requirement by virtue of 
c. 87,9 even though the aim of Optatam totius 5 and 18 continue to be fully 

4. Also cf. DPMB 192, in EVIV (Bologna 1978), no. 2257. 
5. Regarding the prohibition of seminarian professors that have been expelled from the 

priesthood, cf. SCDF, Litt. circ. Litteris encyclicis, January 13, 1971, Prot. no. 128/61, norm 
VI, no. 4, in EV IV (Bologna 1978), no. 102. 

6. Cf. CDF, "Professio fidei et iusiurandum fidelitatis in suscipiendo officio nomine 
Ecclesiae exercendo," in AAS 81 (1989), pp. 104-106. 

7. Cf. T. RINC6N-PEREZ, commentary on c. 253, in Pamplona Com. 
8. Cf. Comm.14 (1982), p. 54; L. CHIAPPETA, Il Cadice di Diritto Canonico, I (Naples 

1988), p. 327. 
9. This possibility seems to have been considered a rather frequent practice by SCEP, Litt. 

circ. La Congregazione, Prot. 1931/71, April 25, 1987, no. 7, in EV X (Bologna 1990), no. 1744. 
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valid, in the sense of promoting adequate academic qualifications of 
teachers. 

2. Reinforcing the precepts contained in c. 1366 § 3 CIC/1917, § 2 in
vites us to have different professors for each of the fundamental disci
plines, considering the methodological requirements of the various 
subject matters. However, as RFIS 32 specifies, attention should be given 
to teaching conditions and the number of students, circumstances which 
may possibly justify a derogation from the guidelines of this canon. 

3. The competent authority for making appointments also has the 
power to remove a teacher in the event that he or she "seriously fails in 
fulfilling his or her duty" (§  3). This paragraph, by virtue of its generic 
character, leaves ample discretion in evaluating instances of non
performance. This has caused some authors10 to suggest the need for this 
norm to be clarified with greater specification by particular legislation, ei
ther to make it clear that the act of removal constitutes a duty of the 
bishop, upon whom devolves the duty to safeguard the well-being of the 
seminary, or to avoid possible arbitrariness. 

In any case,  even in the event that specific precepts which would 
provide causes for removal were to be lacking, by taking into account 
c. 194 (in regard to removal ipso iure from the ecclesiastical office) , and 
c. 810 (about the removal of professors in Catholic and ecclesiastical uni
versities; cf. the reference made by c. 818), certain possible situations in
volving serious non-performance of duty can already be formulated, based 
solely on the system of norms set forth in the Code. 

10. T. RINC6N-PEREZ, commentary on c. 253, in Pamplona Com. 
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Tit. III. Ch. I. The Formation of Clerics c. 254 

§ 1. Magistri in disciplinis tradendis de intima universae 
doctrinae fidei unitate et harmonia iugiter solliciti 
sint, ut unam scientiam alumni se discere experian
tur; quo aptius id obtineatur, adsit inseminario qui 
integram studiorum ordinationemmoderetur. 

§ 2.  Ita alumni edoceantur, ut et ipsi habiles fiant ad 
quaestiones aptis investigationibus propriis et scien
tifica methodo examinandas habeantur igitur exerci
tationes, in quibus, sub moderamine magistrorum, 
alumni proprio labore studia quaedam persolvere 
discant. 

§ 1. In their lectures, the professors are to be continuously attentive to 
the intimate unity and harmony of the entire doctrine of faith, so that 
the students are aware that they are learning one science. To ensure 
this, there is to be someone in the seminary who is in charge of the 
overall organisation of studies. 

§ 2. The students are to be taught in such a way that they themselves are 
enabled to research various questions by their own appropriate inves
tigations and in a scientific manner. There are, therefore, to be assign
ments in which, under the guidance of the professors, the students 
learn to work out certain subjects by their own efforts. 

SOURCES: § 1: SS 363; SC 16; OT 5, 17; RFIS 27, 63, 77, 90; SCCE Instr. 
Tra i molteplici, 22 feb. 1976, 121-127 
§ 2: OT 17; RFIS 38, 91; SCCE Instr. Tra i molteplici, 22 feb. 
1976, 71 

CROSS REFERENCES: cc. 239 § 1, 261 § 2 

COMME NTARY 

Davide Cito 

Duties of the professors and of the "moderator of studies" 

1. Together with the offices indicated in c. 239 § 1, paragraph 1 of this 
canon provides for the existence of a "moderator studio rum," called the 
"praefectus studiorum" in the RFIS 27, who has the mission of coordinat
ing the study plan so as to encourage a consistent theological formation of 
the seminarians. 
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The functions of the "moderator studiorum" which emerge from the 
system of codal norms (cf. c. 261 § 2) and from those documents which 
deal with this figure1 in greater detail, can be summarized in the actions of 
stimulating, coordinating, and monitoring the work of the professors, so 
as to ensure that teaching acquires an integrated and synthetic character. 

By taking into account the inevitable generic character of this canon, 
from a juridical perspective the specific powers of the "moderator stu
diorum" should be specified in the national Rationale or in the rule of the 
seminary (cf. cc. 242-243).2 

Pastores dabo vobis 54 has reaffirmed once again the importance for 
theological education to preserve its own unified character of knowledge, 
thereby avoiding a search for new approaches and formulations in each of 
the disciplines (such as Optatam totius 17 seeks in all other respects) that 
would lead to a fragmentation that could make one lose sight of the cen
tral truths of the faith,3 thereby giving priority to contingent aspects and 
problems. It has emphasized the desire "to help the candidate build a syn
thesis which will result from the contributions made by different theologi
cal disciplines, the specific nature of which will acquire genuine value 
only in their profound coordination." 

2. Paragraph 2, reaffirmed in RFIS 91, offers a classification of the 
educational activities directed at stimulating the participation of the stu
dent and at encouraging the learning of a scientific method. The list is of
fered solely by way of example, and it is the mission of the program of 
study to plan its scheduling and development. 

1. Cf. RFIS, 27, 90; SCCE, "La fonnazione teologica <lei futuri sacerdoti," February 22, 
1976, no. 71, in EVV (Bologna 1979), nos. 1839-1845. 

2. Cf., e.g., '"Rationale studiorum' <lei seminari maggiori d'Italia," June 10, 1984, no. 105, 
in Enchiridion CEI, III (Bologna 1986), no. 316. 

3. Cf. SCCE, "La formazione teologica <lei futuri sacerdoti," cit., no. 69, in EV, cit, no. 
1837. 
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Licet universa alumnorum in seminario formatio pastora
lem finem persequatur, institutio stricte pastoralis in 
eodem ordinetur, qua alumni principia et artes addiscant 
quae, attentis quoque loci ac temporis necessitatibus, ad 
ministerium Dei populum docendi, sanctificandi et re
gendi exercendum pertineant. 

Although the whole formation of students in the seminary has a pastoral 
purpose, a specifically pastoral formation is also to be provided there; in 
this the students are to learn the principles and the techniques which, ac
cording to the needs of place and time, are relevant to the ministry of 
teaching, sanctifying and ruling the people of God. 

SOURCES: c. 1365 § 3; SCSUS Let., 26 apr. 1920, IX D; SS 363; OT 4, 19; 
RFIS 79, 94; SCCE Instr. Tra i molteplici, 22 feb. 1976, 102-
106 

CROSS REFERENCES: cc. 244, 248, 1029 

COMME NTARY 

Davide Cito 

Necessity of a specifically pastoral formation 

This is the first of four canons devoted to pastoral formation, and it 
establishes in a general way the need to off er students a preparation spe
cifically directed to the exercise of the ministry. 

The pastoral dimension which should characterize the entire process 
of formation at the seminary was emphasized by Optatam totius 8, which 
inspired the first part of this canon, when it indicated that "the whole 
training of students should have as its object to make them true shepherds 
of souls after the example of our Lord Jesus Christ, teacher, priest and 
shepherd." 

This acquires also special significance from a juridical point of view, 
not only because it establishes the focus which should guide the various 
dimensions of formation in the seminary, but , above all, because it ex
presses in a synthetic way the background criteria which should serve to 
evaluate the suitability of candidates to receive orders ( cf. c. 1029). 

The guidelines contained in Optatam totius 4-developed above all 
in RFIS, 94-95, and in the documents on theological formation of future 
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priests, 1 nos. 102-106-have been recently adopted in Pastores dabo vobis 
57-58, for the purpose of determining those features which pastoral for
mation should possess. 

Such formation is expressed in three essential moments, reciprocally 
coordinated with each other: a) the study of the true theological discipline 
itself, pastoral or practical theology, because "pastoral theology is not just 
an art. Nor is it a set of exhortations, experiences and methods. It is theo
logical in its own right, because it receives from the faith the principles 
and criteria for the pastoral action of the Church in history" (PDV 57); 
b) the operative application of such study "through involvement in certain 
pastoral services which the candidates to the priesthood should carry out, 
with the necessary progression and always in harmony with their other 
educational commitments" (PDV 57); c) internal maturation of the candi
date which makes him grow in pastoral sensitivity and directs him to
wards "the conscious and mature assumption of his responsibilities, 
building the interior habit of evaluating problems and establishing priori
ties and looking for solutions on the basis of honest motivations of faith 
and according to the theological demands inherent in pastoral wor k" 
(PDV 57). 

In regard to the abrogated Code, c. 1365 § 3 dealt with this aspect by 
prescribing that lessons in pastoral theology be taught with practical exer
cises about the way to perform specific functions, such as teaching cate
chesis, hearing confessions, etc. The current system of norms, inspired in 
the reflections of the Council, presents in a more complete way those re
quirements involved in the pastoral ministry that should be taken into ac
count within the scope of seminary formation. However, the provisions 
contained in this canon and in the three following canons off er, above all, 
general guidelines, whose specific subject matter should be specified in 
particular norms. 

1. CCE, "La formazione teologica dei futuri sacerdoti," February 22, 1976, in EV V 
(Bologna 1979), nos. 1877-1881. 
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§ 1 .  Diligenter instruantur alumni in iis quae peculiari 
ratione ad sacrum ministerium spectant, praesertim 
in arte catechetica et homiletica exercenda, in cultu 
divino peculiarique modo in sacramentis celebran
dis, in commercio cum hominibus, etiam noncatholi
cis vel non cre dentibus , habendo,  i n  paroecia 
administranda atque in ceteris muneribus adimplen
dis. 

§ 2 .  Edoceantur alumni de universae Ecclesiae necessita
tibus, ita ut sollicitudinem habeant de vocationibus 
promovendis, de quaestionibus missionalibus, oecu
menicis necnon de aliis, socialibus quoque, urgento
ribus. 

§ 1. Students are to be carefully instructed in whatever especially per
tains to the sacred ministry, particularly in catechetics and homilet
ics, in divine worship and in a special way in the celebration of the 
sacraments, in dealing with people, including non-Catholics and un
believers, in parish administration and in the fulfillment of other 
tasks. 

§ 2. The students are to be instructed about the needs of the universal 
Church, so that they may have solicitude for encouraging vocations, 
for missionary and ecumenical questions, and for other pressing mat
ters, including social problems. 

SOURCES: § 1: SCCong Normae, 28 iun. 1917, 34-37 (AAS 9 [1917] 328-
334) ; SCSUS Let., 8 sep. 1926 (AAS 18 [1926] 453-455) ; 
SCSUS Litt., 28 aug. 1929 (AAS 22 [1930] 146-148) ; SCSUS 
Instr. Laformazione, 21 dee. 1944 (AAS 37 [1945] 173-176); 
SCSUS Let., 15 aug. 1949 (AAS 41 [1949] 618-619) ; SCSUS 
Litt. circ., 3 sep 1963, SS 364; OT 20; SCSUS Instr. Doctrina 
et exemplo, 25 dee. 1965, 44-69; SNB Instr. Documentum 
quad, 28 aug. 1968, II/1,1 (AAS 60 [1968] 701-702); SCCong 
Instr. Peregrinans in terra, 30 apr. 1969, II, 3, B, a (AAS 61 
[1969] 373-374); RFIS 518, 94, 95; SCCE Instr. In ecclesiasti
cam, 3 iun. 1979, 59 
§ 2: PIUS PP. XI, Enc. Rerum Orientalium, 8 sep. 1928 (AAS 
20 [1928] 284-285); SCSUS Litt., 28 aug. 1929 (AAS 22 [1930] 
146-148); SCSUS Let., 10 mar. 1932; SCSUS Litt. circ., 27 ian. 
1935; PIUS PP. XI, Enc. Divini Redemptoris, 19 mar. 1937 
(AAS 29 [1937] 97-99) ; SCPF Deer. Piae Unionis, 14 apr. 
1937 (AAS 29 [1937] 437, 440); PIUS PP. XII, Adh Ap. Menti 
nostrae, 23 sep. 1950 (AAS 42 [1950] 696-697); IOANNES PP. 
XXIII, Enc. Mater et Magistra, 15 maii 1961 (AAS 53 [1961] 
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453-454); SCSUS Litt. circ., 25 maii 1961; CD 6; OT 20; AG 
39; PAULUS PP. VI, Enc. Populorum progressio, 26 mar. 1967 
(AAS 59 [1967] 257-299); RFIS 69, 80, 96; SPCU Directorium, 
16 apr. 1970 (AAS 62 [1970] 705-724); SCEP Litt. circ., 17 
maii 1970; PAULUS PP. VI, Litt. Ap. Octogesima adveniens, 14 
maii 1971 (AAS 63 [1971] 401-403); Syn. Bish. Convenientes 
ex universo, 30 nov. 1971 (AAS 63 [1971] 923-926); P0NTIFI
CIA C0MMISSIO DE SPIRITUAL! MIGRAT0RUM ATQUE ITINERAN
TIUM CURA, Litt. circ., 26 maii 1978 (AAS 70 [1978] 357-359); 
I0ANNES PAULUS PP. II, Enc. Redemptor hominis, 4 mar. 
1979 (AAS 71 [1979] 282-285) 

CROSS REFERENCES: 

COMME NTARY - - - - - -

Davide Cito 

Pastoral formation in the principal fields of the priestly ministry 

1. In direct relation to the preceding canon, § 1 of this canon, in an 
analogous way, although more completely than what was prescribed in 
c. 1365 § 3 CJC/1917, lists the primary areas for exercising sacred ministry 
which should be the subject of the pastoral formation taught at the semi
nary. 

Those areas, which are indicated in the paragraph without any sys
tematic or exhaustive treatment, reproduce RFIS 94 almost verbatim (in
spired, in turn, in Optatam totius 19), and generically refer to the exercise 
of the ministry of the word, of the sacraments, and of pastoral guidance. 
They concern the following points: a) catechetical and homiletic activi
ties; b) divine worship and the celebration of the sacraments; c) dialogue 
with people, including non-Catholics and unbelievers; d) administration of 
the parish; e) fulfillment of others tasks. 

a) Catechesis and the forms of catechetical formation have been dis
cussed in particular in the General Catechistical Directory (1997), in 
EN 44 and in CT 18-34. Insofar as homiletics are concerned, the term is 
understood in a wider sense than a reference to preaching, of which the 
homily constitutes a particular form (see c. 767 and commentary). 

b) Since divine worship and, in particular, sacramental celebrations 
are public acts of the Church (cf. c. 837 § 1), in the liturgical pastoral for
mation, "greater insistence should be placed on pastoral precepts and in 
the instructions given by Bishops regarding the preparation and adminis-
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tration of the sacraments."1 Respect for norms regarding this subject, such 
as the way to protect the right of the faithful to participate in liturgical cel
ebrations according to the will of the Church and not according to the per
sonal preferences of the minister, has been stressed by the Directory on 
the Ministry and Life of the Priest. 2 

c) The capacity to initiate a dialogue with people is a requirement for 
proclaiming the Gospels to all people ( cf. OT 19; EN 49-53) and forms part 
of those gifts (also emphasized in cc. 244-245) which trace the human 
make-up of the future priest and which are of significant importance in the 
performance of pastoral ministry. 

d) Insofar as parish administration is concerned, it cannot be forgot
ten that functions with juridical consequences within the canonical and 
civil spheres fall upon the parish priest;3 therefore, it becomes under
standable that RFIS 94 specifies that, in the formation directed towards 
this end, economic issues should also be emphasized. 

2. The text of § 2 is drawn directly from RFIS 96, with the clause re
garding the solicitude to promote the vocations is the responsibility of the 
entire Church, as provided in c. 233. 

Concern for the needs of the universal Church is pointed out in Pas
tores dabo vobis 18 ( on the basis of PO 10 and OT 20), as a characteristic 
trait of the make-up of the priest required by the very nature of ministry: 
"By the very nature of their ministry, they should therefore be penetrated 
and animated by a profound missionary spirit and with that truly Catholic 
spirit which habitually looks beyond the boundaries of Diocese, country 
or rite to meet the needs of the whole Church, being prepared in spirit to 
preach the Gospel everywhere." 

The importance of missionary formation, stressed in Litt. circ. 
Puisque la ''Rationale, "4 has been reaffirmed by Redemptoris Missio 83, 
as a special duty of seminary professors. 

In relation to ecumenism, DE/1993 192-195 entrusts to the Bishops' 
Conferences the task of establishing norms which are to be included in 
the national Rationale, to promote and regulate ecumenical cooperation 
in the seminary. 

1. SCCE, Instr. In ecclesiasticam futurorum, June 3, 1979, no. 59, in EV VI (Bologna 
1980), no. 1621. 

2. CC, Directory on the Ministry and Life of the Priest, January 31, 1994, no. 64 c. 
3. Cf. M. MARCHESI, Come amministrare la parrocchia (Bologna 1989). 
4. SCEP, Litt. circ. Puisque la ''Rationale, " May 17, 1970, in EV III (Bologna 1977), 

nos. 2543-2550. 
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§ 1.  Alumnorum institutioni ita provideatur, ut non tan
tum Ecclesiae particularis in cuius servitio incardi
ne  n t ur, s e d  universae  q u o q u e  E c c l e s i a e  
sollicitudinem habeant, atque paratos se exhibeant 
Ecclesiis particularibus, quarum gravis urgeat neces
sitas, sese devovere. 

§ 2. Curet Episcopus dioecesanus ut clerici, a propria Ec
clesia particulari ad Ecclesiam particularem alterius 
regionis transmigrare intendentes, apte praeparen
tur ad ibidem sacrum ministerium exercendum, ut 
scilicet et linguam regionis addiscant, et eiusdem 
institutorum, condicionum socialium, usuum et con
suetudinem intellegentiam habeant. 

§ 1. The formation of students is to ensure that they are concerned not 
only for the particular Church in which they are incardinated, but 
also for the universal Church, and that they are ready to devote them
selves to particular Churches which are beset by grave needs. 

§ 2. The diocesan Bishop is to ensure that clerics who intend to move 
from their own particular Church to a particular Church in another 
region, are suitably prepared to exercise the sacred ministry there, 
that is, that they learn the language of the region, and have an under
standing of its institutions, social conditions, usages and customs. 

SOURCES: § 1: SCCong Litt. circ. , 24 oct. 1951 (AAS 44 [1952) 231-232); 
Prus PP. XII , Let. Ad Ecclesiam Christi, 29 iun. 1955 (AAS 4 7 
[1955] 540-543); PAULUS PP. VI, Alloc., 9 iul. 1963 (AAS 55 
[1963) 684-685); CD 6; OT 20; PO IO; PAULUS PP. VI, Alloc. , 3 
iul. 1966 (AAS 58 [1966] 636-639); ES I, 3 § 1; RFIS 96; SCEP 
Litt. Circ. , 17 maii 1970; PONTIFICIA COMMISSIO DE SPIRITUAL! 
MIGRATORUM ATQUE ITINERANTIUM CURA, Normae, 29 iun. 
1974; PA 23 
§ 2: Prus PP. XII, Exhortatio In auspicando, 28 iun. 1948 
(AAS 40 [1948) 375); Prus PP. XII , Enc. Evangelii praecones, 
2 iun. 1951 (AAS 43 [1951] 507); SCCong Litt. circ. , 24 oct. 
1951 (AAS 44 [ 1952] 231-232); CD 6; OT 20; AG 38; PO IO; ES 
I ,  3 § §  1 et 3; RFIS 67; PA 23 

CROSS REFERENCES: cc. 244, 249, 271 § 1 
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COMMENTARY ------

Davide Cito 

Formation for the solicitude of the entire Church 

1. "Membership and dedication to a particular Church does not limit 
the activity and life of the presbyter to that Church: a restriction of this 
sort is not possible, given the very nature both of the particular Church 
(87) and of the priestly ministry" (PDV 32). 

The text of the canon, drawn from Ecclesiae Sanctae I, 3 § § 1 and 3, 
stresses an orientation that should reflect the pastoral formation of the 
seminary, and which is justified, not only in order to face "that increas
ingly serious demand of the Church today, which arises from an unequal 
distribution of the clergy" (PDV 32), but also by virtue of the universal di
mension of the priesthood. 1 

This entails the need for a special sensitivity on the part of the semi
nary formation department, so that they educate students with a generous 
availability towards the problems of other particular churches. 2 

2. At the same time § 2 bears a relationship to c. 271 § 1, which in
vites the bishop to allow the clergy permission to be transferred to those 
regions suffering from a scarcity of clergy. 

Suitability for the fruitful exercise of the sacred ministry (cf. c. 244) 
implies a duty to acquire those means needed for effective integration into 
the new ecclesial reality. It is clear that this falls to the interested party, 
even though it also falls to the bishop, to make available whatever may be 
needed for an adequate preparation. 

1. Cf. PO, 10; CC, Directory on the Ministry and Life of the Pries t, January 31, 1994, 
no. 14. 

2. Cf. RM, 67; PDV 59; CCE, "Direttive sulla preparazione degli educatori nei seminari," 
November 4, 1993, no. 28, in the supplement to L'Osservatore Romano no. 8, January 12, 
1994. 
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Ut apostolatus exercendi artem in opere ipso etiam ad
discant, alumni, studiorum curriculo decurrente, prae
serti, vero feriarum tempore, praxi pastorali initientur 
per opportunas, sub moderamine semper sacerdotalis pe
riti, exercitationes, alumnorum aetati et locorum condi
cioni aptatas, de iudicio Ordinarii determinandas. 

In order that the students may also by practice learn the art of exercising 
the apostolate, they are in the course of their studies, and especially dur
ing holiday time, to be initiated into pastoral practice by suitable assign
ments, always under the supervision of an experienced priest. These 
assignments, appropriate to the age of the student and the conditions of 
the place, are to be determined by the Ordinary. 

SOURCES: SS 364; OT 21; RFIS 97-99; DPMB 195; SCCE Normae, 11 
apr. 1974, 88 

CROSS REFERENCES: c. 235 § 2 

COMME NTARY ------

Davide Cito 

Formation in the apostolate 

Inspired by Optatam totius 21, whose text it substantially repro
duces, the canon we are now commenting upon establishes that students 
should supplement the formation they receive at the seminary with practi
cal pastoral experiences, to be undertaken throughout the course of the 
year. 

Given the variety of possible situations, the text only sets down 
some general criteria which, from a juridical point of view, attributes to 
the ordinary: a) the duty to provide for these activities to be undertaken; 
b) the evaluation of the experience and the forms in which the concrete 
experiences are to take. 

a) The need is that the pastoral formation of students not be limited 
to theoretical learning, but that it possess an operational application 
(cf. OT 21; PDV 57). Therefore, from the beginning of the time devoted to 
formation in the seminary, students are to pursue activities of this type, 
harmoniously distributed, so as to be compatible with the demands of 
study (cf. RFIS 98). 
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b) Evaluation should be done by taking into account the pastoral 
needs as well as the specific circumstances of each student. In this sense, 
the canon makes reference only to age, but all other circumstances should 
be taken into account as well: temperament, character, health, prepara
tion, etc. 

Furthermore, so that this basic and gradual approach towards the 
exercise of ministry can be integrated in an appropriate way into the spiri
tual and intellectual formation of the student, it should be pursued under 
the guidance of an expert priest. 

RFIS 98 offers some examples of activities, including "catechetical 
teaching, actively participating in the liturgical celebrations of the parish 
on feast days, visiting the sick, the poor, and those in prison, assisting 
priests who have the pastoral care of young people or of workers, etc." 

Participation in activities relating to the parish has been stressed by 
Pas tores dabo vobis 58: "When it comes to choosing places and services in 
which candidates can obtain their pastoral experience, the parish should 
be given particular importance for it is a living cell of local and specialized 
pastoral work in which they will find themselves faced with the kind of 
problems they will meet in their future ministry." 
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§ 1.  Episcopo dioecesano aut, si de seminario interdioe
cesano agatur, Episcopis quorum interest, competit 
quae ad seminarii superius regimen et administratio
nem spectant, decernere. 

§ 2. Episcopus dioecesanus aut, si de seminario inter
dioecesano agatur, Episcopi quorum interest, fre
quenter seminarium ipsi visitent, in formationem 
suorum alumnorum necnon in institutionem, quae in 
eodem tradatur, philosophicam et theologicam invi
gilent, et de alumnorum vocatione, indole,pietate ac 
profectu cognitionem sibi comparent, maxime in
tuitu sacrarum ordinationum conferendarum. 

§ 1. It belongs to the diocesan Bishop or, in the case of an inter-diocesan 
seminary, to the Bishops concerned to determine those matters 
which concern the overall control and administration of the semi
nary. 

§ 2. The diocesan Bishop or, in the case of an inter-diocesan seminary, the 
bishops concerned, are frequently to visit the seminary in person. 
They are to oversee the formation of their students, and the philo
sophical and theological instruction given in the seminary. They are 
to inform themselves about the vocation, character, piety and 
progress of the students, with a view particularly to the conferring of 
sacred orders. 

SOURCES: § 1: c. 1357 § 1; SCSUS Litt., 9 oct. 1921; BENEDICTUS PP. XV, 
Let. Saepe Nobis, 30 nov. 1921 (AAS 13 [1921] 557); SCSUS 
N ormae, 7 mar. 1929 ;  SCSUS Litt.  circ. ,  6 iul.  1966 ; 
DPMB 191 
§ 2: C. 1357 § 2; scsus Let., 26 apr. 1920, II; BENEDICTUS PP. 
XV, Let. Saepe Nobis, 30 nov. 1921 (AAS 13 [1921] 557); 
SCSUS Litt. circ., 25 iul. 1928; SCSUS Litt. circ., 6 iul. 1966; 
RFIS 22; DPMB 191, 195 

CROSS REFERENCES: cc. 241, 242, 243 
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COMMENTARY ------

Davide Cito 

Overall governance and administration of the seminary 

1. The former Code provided a differentiated system for governance 
and a dministration of diocesan and inter-diocesan seminaries 
(cf. c. 1357 § §  1 and 4 CJC/1917), which pertained, respectively, to the di
ocesan bishop and the Holy See. The current system of norms, however, 
attributes these functions to the diocesan authority ( diocesan bishop or 
bishops concerned), including, in the case of inter-diocesan seminaries re
serving to the Apostolic See, their erection and approval of their statutes 
(cf. PDV 113). 

In order to indicate the competence of the bishop over the seminary, 
the canon uses an expression equivalent to that which was adopted in the 
abrogated Code ("superius regimen et administrationem"), and includes, 
in addition to the powers indicated in the other canons (cf. cc. 235 § 1 241, 
243, 253 § 1, 257 § 2, 263, 264 § 1), all those matters concerning the spiri
tual and material governance of the seminary, pursuant to universal norms 
and the national Rationale (cf. c. 242), according to the matters estab
lished in the statutes. 

As some authors have stressed, the fact that the "superius regimen" 
belongs in the inter-diocesan seminaries to the bishop's "quorum interest," 
may become problematic in practice, 1 if the avenues for the joint exercise 
of such power have not been specified in the statues or in other agree
ments. 

2. "The duty and the inherent and exclusive right that belongs to the 
Church in the formation of those who are intended for the sacred ministry 
comes to completion when the Bishop selects, calls, forms and admits to 
the sacrament of orders those candidates whom he considers to be suit
able. "2 

A manifestation of the personal responsibility of the bishop towards 
the formation of candidates to the priesthood and their suitability to re
ceive orders are the duties listed in § 2, which reproduces the substance of 
c. 1357 § 2 CJC/1917. The fact that the bishop makes use of the coopera
tion of seminary superiors to carry out this function that belongs to him 

1. Cf. A.M. PUNZI NIC0L6, Seminari I, p. 4, in Enciclopedia Giuridica (Rome 1992). 
2. CCE, "Direttive sulla preparazione degli educatori nei seminari," November 4, 1993, 

no. 18, in the supplement to L'Osservatore Romano no. 8, January 12, 1994. 
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does not release him, in effect, from the duty of inteivening personally, as 
indicated by DPMB 191, and as reaffirmed by Pastores dabo vobis 65: "it 
becomes especially significant of his responsibility towards the formation 
of candidates to the priesthood that the bishop visit them often and in 
some way is with them. "3 

3. Also cf. ibid. 
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Rectori, cuius est cotidianum moderamen curare semina
rii, ad normam quidem institutionis sacerdotalis Rationis 
ac seminarii ordinationis, omnes in propriis muneribus 
adimplendis obtemperare debent. 

In the fulfilment of their duties, all must obey the rector, who is responsi
ble for the day to day direction of the seminary, in accordance with the 
norms of the Programme of priestly formation and the rule of the semi
nary. 

SOURCES: cc. 1360 § 2, 1369; SCSUS Let., 9 oct. 1921,  II; SCSUS Let., 
2 maii 1928; SCSUS Normae, 7 mar. 1929; RFIS 29 

CROSS REFERENCES: cc. 239 § 1, 252, 253 

Office of the rector 

COMME NTARY ------

Davide Cito 

This canon repeats c. 1360 § 2 CJC/1917 exactly, with the exception 
of the specification that the rector is responsible for the day-to-day direc
tion of the seminary, according to the norm of the RFIS and the seminary 
rule. 

The position of the rector is that of primary collaborator with the 
bishop in the formation of candidates for the priesthood, to whom, there
fore, the members of the seminary community owe their obedience. 

His powers are described in the Direttive sulla preparazione degli 
educatori nei seminari, which affirms that "he represents the Bishop; he 
is the one who is primarilly responsible for the life of the seminary, in ad
dition to representing [ the Bishop] in the ecclesial, as well as the civil, 
arena. He continues and encourages the formation of students in all as
pects, ensuring their harmony and reciprocal integration. By accepting 
and heeding the advice and assistance of those working with him, respon
sibility falls to him to give a summary judgment to the Bishop about the 
suitability for admission into the seminary, at the various phases along the 
educational journey, and for Holy Orders. If the educational commitment 
is, above all, a projection and creative and prudent expression of informa
tion and experiences, the Rector is the primary organizer and coordinator. 
It is incumbent upon him to ensure the uniform direction that is consistent 
with the decisions of the Bishop and the Church, thereby encouraging its 
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translation into practice, with maximum cooperation on the part of every
one." 1 

In essence, this involves a set of functions, whose content is not 
solely juridical, which, while they place the rector in a fiduciary relation
ship with the bishop, require, on the other hand, a just autonomy of ac
tion2 and a certain stability (cf. PDV 66), which should be designated in 
the statutes of the seminary. 

1 . CCE, "Direttive sulla preparazione degli educatori nei seminari," November 4, 1993, 
no . 18, in the supplement to L'Osservatore Romano no. 8, January 12, 1994. 

2. Cf. ibid., no. 17. 
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§ 1.  Seminarii rector itemque, sub eiusdem auctoritate , 
moderatores et magistri pro parte sua curent ut alu
mni normas Ratione institutionis sacerdotalis nee
non seminarii ordinatione praescriptas adamussim 
servent. 

§ 2. Sedulo provideant seminarii rector atque studiorum 
moderatur ut magistri suo munere rite fungantur, se
cundum praescripta Rationis institutionis sacerdota
lis ac seminarii ordinationis. 

§ 1. The rector of the seminary is to ensure that the students faithfully ob
serve the norms of the Programme of priestly formation and the rule 
of the seminary; under his authority, and according to their different 
positions, the moderators and professors have the same responsibil
ity. 

§ 2. The rector of the seminary and the director of studies are to see to it 
that the professors discharge their duties properly, in accordance 
with the provisions of the Programme of priestly formation and the 
rule of the seminary. 

SOURCES: § 1: c. 1369 § 1; SCSUS Let., 9 oct. 1921, II; SCSUS Let., 
2 maii 1928; SCSUS Litt. circ., 25 iul. 1928 
§ 2: c. 1369 § 3; RFIS 38, 90 

CROSS REFERENCES: cc. 239, 242-243, 260 

Duties of the rector 

COMME NTARY 

Davide Cito 

As with the preceding canon, the present canon also offers, with 
slight modifications, a provision contained in the abrogated code ( c. 1369 
§ §  1 and 3 CIC/1917). 

Although the day-to-day direction of the seminary ( c. 260) is en
trusted to the rector, all components in the formation team have the duty 
to ensure that the norms in the plan of priestly formation ( cf. c. 242) and 
the seminary rule ( cf. c. 243) are faithfully observed. 

This brings with it, on the part of educators, not only an attitude of 
responsibility towards the educational mission entrusted to them, but also 
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that "they maintain among themselves a frank and genuine communion. 
The unity of the educators not only helps the educational program to be 
put into practice properly, but also and above all it offers candidates for 
the priesthood a good example and a practical introduction to that eccle
sial communion, which is a fundamental value of Christian living and of 
pastoral ministry" (PDV 66). 

This does not involve, therefore, merely providing vigilance and con
trol, but also of promoting the education in the discipline which, as 
Optatam totius 11 affirms, "should be regarded not only as a strong pro
tection for community life and charity, but as a necessary part of the com
plete system of training. Its purpose is to inculcate self-control, to 
promote solid maturity of personality and the formation of those other 
traits of character which are most useful for the ordered and fruitful activ
ity of the Church" ( cf. RFIS 26). 

Given the importance of intellectual and doctrinal formation, § 2 en
trusts a specific area of competence to the rector and to the "moderator 
studiorum,"  with regard to the due performance of their duties on the part 
of educators. 
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Exemptum a regimine paroeciali seminarium esto: et pro 
omnibusqui in seminario sunt, parochi officium, excepta 
materia matrimoniali et firmo praescripto can. 985, obeat 
seminarii rector eiusve delegatus. 

The seminary is to be exempt from parochial governance. For all those in 
the seminary, the function of the parish priest is to be discharged by the 
rector of the seminary or his delegate, with the exception of matters con
cerning marriage and without prejudice to the provisions of can. 985. 

SOURCES: c. 1368; SCPF Resp., 4 apr. 1952 

CROSS REFERENCES: cc. 530, 557 § 3, 985, 1177 § 3, 1196, 1245 

C OMME NTARY 

Davide Cito 

Exemption of the seminary 

The canon establishes the exemption of the seminary from parish ju
risdiction, thereby repeating faithfully c. 1368 CJC/1917 , with the excep
tion of the final reference for the possible provisions of the Apostolic See 
for certain seminaries. I judge the reasons for this exemption of the semi
nary are to be sought not so much in the juridic personality1 or the need to 
guarantee its correct operation, 2 but rather in the particular relationship, 
also juridical, between the bishop and the candidates to the priesthood. 

As PDV 68 emphasizes, the seminary constitutes a new community 
of faith members, brought together by the bishop. This entails not only 
some distancing from the community of origin, but also, above all, the in
stituting of a unique relationship between the bishop and the candidate. In 
effect, it is the bishop who "selects, calls, forms and admits to the sacra
ment of orders those candidates whom he considers to be suitable."3 

The bishop has special obligations towards this community of faith
ful members at the seminary (cf. PDV 65), obligations which he fulfills ei
ther personally ( cf. c. 259 § 2), or instead through the participation of 

1. Cf. A.M. PUNZI NICOL6, voz Seminari, I, p. 3, in Enciclopedia Giuridica (Rome 1992). 
2. Cf. V. DE PAOLIS, "La formazione dei chierici," in fl Jedele cristiano (Bologna 1989), 

p. 125. 
3. CCE, "Direttive sulla preparazione degli educatori nei seminari," November 4, 1993, 

no. 18, in the supplement to L'Osservatore Romano no. 8, January 12, 1994. 
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those persons called upon "to share a large part of his responsibility in 
this area."4 

Therefore, the exemption is the consequence of the special pastoral 
care of the bishop towards candidates for the priesthood. 5 

The canon provides that the faculties which are held by the parish 
priest, as established by law ( cf. cc. 530, 1177 § 3, 1196, 1245) , be invested 
in the rector of the seminary, with the exception of those matters involv
ing marriage and the limitation provided for in c. 985 about hearing the 
sacramental confessions of students. This does not mean, however, that 
the rector is comparable to the parish priest in other canonical matters 
(cf. e.g., cc. 1740-1752).6 

4. Ibid. 
5. The commentators on CJC/1917 have already observed this: cf. F.X. WERNZ-P. VIDAL, Ius 

canonicum, t. IV, vol. II (Rome 1935), p. 123. 
6. Cf. T. RINC6N-PEREZ, commentary on c. 262, in Pamplona Com. 
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Episcopus dioecesanus vel, si de seminario interdioece
sano agatur, Episcopi quorum interest,pro parte ab eis 
communi consilio determinata, curare debent ut provi
deatur seminarii constitutioni et conservationi, alumno
rum sustentationi necnon magistrorum remunerationi 
aliisque seminarii necessitatibus. 

The diocesan Bishop must ensure that the building and maintenance of 
the seminary, the support of the students, the remuneration of the teach
ers and the other needs of the seminary are provided for. In an inter-dioce
san seminary this responsibility devolves upon the Bishops concerned, 
each to the extent allotted by their common agreement. 

SOURCES: c. 1357 § 1 

CROSS REFERENCES: cc. 259, 264 

COMME NTARY 

Davide Cito 

Economic needs of the seminary 

The title on the formation of clerics concludes with two canons de
voted to the economic needs of the seminary. 

This canon provides that the diocesan bishop, or in the case of an 
inter-diocesan seminary those diocesan bishops concerned, furnish every
thing which affect the constitution, preservation and management of the 
seminary. 

The list offered by this canon to describe the sources of expenses 
facing the bishops is offered merely by way of example, not only because 
such a list is incomplete, 1 but above all because the terminology used does 
not seek in any way whatsoever to define exactly what expenses must be 
assumed by the bishop. It only seeks to establish generically that the ac
tual cost of maintaining the seminary is his responsibility. 

In the case of the inter-diocesan seminary, this responsibility is di
vided among the bishops concerned, who must act according to their own 
agreement, as the canon does not offer any guidelines in this regard. In 

1. Cf. F. COCCOPALMERIO, "La formazione al ministero ordinato," in La Scuola Cattolica 
112 (1984), pp. 244-245. 
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this sense, the initial criterion that had guided the writers of the canon, 
that the contribution of the bishops be proportionate to the number of 
seminarians2, was later abandoned, in favor of the actual availability of 
the dioceses, independent of the number of seminarians. 3 

2. Cf. Comm. 8 (1976), pp. 151-152; 165-166. 
3. Cf. Comm. 14 (1982), p. 60; L. CHIAPPETTA, commentary on c. 263, in Il Cadice di 

Diritto Canonico, I (Naples 1988); T. RINC6N-PEREZ, commentary on c. 263, in Pamplona 
Com. 
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Tit. III. Ch. I. The Formation of Clerics c. 264 

§ 1. Ut seminarii necessitatibus provideatur, praeter sti
pem de qua in can. 1266, potest Episcopus indioecesi 
tributum imponere. 

§ 2. Tributo pro seminario obnoxiae sunt cunctae perso
nae iuridicae ecclesiasticae etiam privatae, quae 
sedem in dioecesi habeant, nisi soliseleemosynis sus
tententur aut in eis collegium discentium vel docen
tium ad commune Ecclesiae bonum promovendum 
actu habeantur; huiusmodi tributum debet esse ge
nerale, reditibus eorum qui eidem obnoxii sunt pro
portionatum, atque iuxtanecessitates seminarii 
determinatum. 

§ 1. To provide for the needs of the seminary, the Bishop can, apart from 
the collection mentioned in can. 1266, impose a levy in the diocese. 

§ 2. Every ecclesiastical juridical person is subject to the levy for the sem
inary, including even private juridical persons, which have an estab
lishment in the diocese. Exception is made for those whose sole 
support comes from alms, or in which there is actually present a col
lege of students or of teachers for furthering the common good of the 
Church. This levy should be general, proportionate to the revenues of 
those who are subject to it, and calculated according to the needs of 
the seminary. 

SOURCES: § 1: c. 1355, 2° ; SCCong Ind., 25 ian. 1945 
§ 2: C. 1356 

CROSS REFERENCES: cc. 238 § 1, 263, 1263, 1264, 1266 

Economic resources 

COMME NTARY 

Davide Cito 

The problem of collecting funds needed to maintain the seminary 
has always arisen, because there is generally no possibility of meeting the 
expenses through payment of the room and board on the part of the semi
narians or any possible income that the seminary might earn as a juridic 
person. 

In the abrogated Code (c. 1355 CIC/1917), three possible ways were 
provided through which the bishop could supplement any insufficiency 
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in seminary income: 1) a periodic collection in parish and rectoral 
churches; 2) levying a tax called the seminary tax, which can be traced 
back to the Council of Trent; 3) levying simple benefices. 1 

Even though the system of benefices has disappeared, the current 
legislation on the subject continues in substance, following the outlines of 
the prior system, because it provides for a collection by way of c. 1266 and 
the levying of a tax pursuant to the stipulations set forth in § 2. 

The juridical system of taxes provided for under § 2 considers this 
tax a mere application of c. 12632 and not a part of doctrine as far as those 
liable for the tax are concerned. Thus, in order for it to be levied, the pro
vision of c. 1263 shall be applied after consultation with the finance coun
cil and the presbyteral senate. 

Furthermore, as it has been stressed, it does not follow the criterion 
adopted in the Code for the other taxes, which refers to subjection to the 
bishop, but instead, is strictly local in nature,3 in that it assumes the con
figuration according to the norms of c. 1356 CIC/1917, but with even 
greater simplicity. 

Those who are liable for this tax are all those public and private ju
ridic persons who are domiciled within the diocese, with the exception of 
those supported by alms and college students or professors who seek to 
promote the common good of the Church. 

It can indeed become problematic to attempt to explain the literal 
language of the canon, insofar as those exempted from the tax are con
cerned. However, it is necessary to consider that it constitutes the faithful 
reproduction of the last part of c. 1356 § 1 CIC/1917, whose rationale was 
that of excluding from the tax, subjects upon whom have been levied as
sessments similar to those of the seminary tax. 4 

1. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, t. IV, vol. II (Rome 1935), pp. 112-113. 
2. Cf. V. DE PAOUS, "La formazione dei chierici," in fl Jedele cristiano (Bologna 1989), 

pp. 126-127; T. RINC6N, commentary on c. 264, in Pamplona Com. 
3. Cf. J.T. MARTIN DE AGAR, "Bienes temporales y misi6n de la Iglesia," in Manual de 

Derecho Canonico, 2nd ed. (Pamplona 1991), p. 718. 
4. Cf. ibid. ;  F.X. WERNZ-P. VIDAL, Ius canonicum, cit., pp. 113-114. 
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CAPUT II 
De clericorum adscriptione seu incardinatione 

265 

CHAPTER II 
The Enrollment or Incardination of Clerics 

Quemlibet clericum oportet esse incardinatum aut alicui 
Ecclesiae particulari vel praelaturae personali, aut alicui 
instituto vitae consecratae vel societati hac facultate 
praeditis, ita ut clerici acephali seu vagi minime admit
tantur. 

Every cleric must be incardinated in a particular Church or in a personal 
prelature, or in an institute of consecrated life or a society which has this 
faculty: accordingly, acephalous or 'wandering' clergy are by no means to 
be allowed. 

SOURCES: c. l l l; CodCom Resp. I, 1, 24 iul. 1939 (AAS 31 [1939] 321); 
PO 10 

CROSS REFERENCES: cc. 266, 270, 271, 295, 368, 1019, 1025 

COMME NTARY 

Dominique Le Tourneau 

1. This canon establishes a basic principle in the canonical system: 
there cannot exist acephalous or wandering clerics, in other words, those 
who lack an ecclesial title; they can only be ordained by taking into ac
count their usefulness or the need of the Church ( c. 1025 § 2). For this rea
son, ecclesiastical law provides that all clerics must be incardinated in 
either a particular church or a personal prelature, or in an institute of con
secrated life or society which has received the power to incardinate from 
the Apostolic See. 
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The term "incardination" is of relatively recent use in ecclesiastical 
legislation; it can be found for the first time in a decree of SCCouncil, 
dated July 20, 1898. CJC/1917 "canonizes" it in cc. 111-117. 

This does not prevent us from tracing the institute of incardination 
back to the age of the Apostles, since, from the time of the origin of the 
Church, clerics were ordained only for service to a specific church-in 
other words, those who were needed or useful for a specific church within 
the diocese, in which they were automatically "incardinated." 

2. Setting aside the changes that this institute has undergone over 
the course of history, it seems appropriate, however, to point out the re
cent development as a result of the doctrine of Vatican Council IL This re
sponds to a threefold need: to ensure a better geographic distribution of 
the clergy; to undertake specialized apostolates which are integrated into 
specific pastoral structures, different from the territorial structures; as 
well as to off er sacred ministers a chance to change their diocese for seri
ous personal reasons. For these reasons, the Council returned to the origi
nal meaning of incardination as pastoral as well as ministerial service, 
leaving intact its true discipline. With this, it sought to provide for the 
needs of particular churches more effectively through a better distribution 
of clerics. In this sense, Christus Dominus 6 specifies: "They [the bish
ops] should arrange also, as far as it is possible, that some of their priests 
should go to these missions or dioceses (we are speaking of those mis
sions and those countries that lack clergy) to exercise the sacred ministry 
there, either permanently or for a fixed period." 

Similarly, in Presbyterorum ordinis 10, the Council Fathers, after in
viting the presbyters of the dioceses richest in vocations to be "gladly pre
pared to off er themselves ... for the exercise of their ministry in countries 
or mission or tasks that are hampered by shortage of clergy," decided that 
"the rules about incardination and excardination should be revised in such 
a way that, while this ancient institution remains intact, it will answer bet
ter to the pastoral needs of today"-that is, the objectives that are dis
cussed above. 

Both decrees (CD and PO) draw out a new concept of incardination, 
which demands complete availability, just like aggregation. Diocesan 
priests are described as cooperators in the episcopal order, given that "be
ing incardinated in or appointed incardinati vel addicti to a particular 
church, they are wholly dedicated in its service to the care of a particular 
section of the Lord's flock" (CD 28). In a similar manner, the text of Pres
byterorum ordinis 10 reads that "it can be useful to establish interna
tional seminaries, specific dioceses or personal prelatures and other 
institutions of this kind to presbyters may be incardinated or appointed 
[addici vel incardinari] for the common good of the Church." 

Therefore, incardination is an act of incorporation into a community 
and a presbyterate. Its primary content is a relationship of service be-
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tween a cleric and a hierarchical structure of the Church, whether territo
rial or personal. This no longer involves-as it had previously been 
understood-a simple subjection to the bishop. It involves incorporation, 
properly speaking, into the particular church or other hierarchical pasto
ral structure, for the purpose of service, and through its service, of also 
rendering service to the universal Church. 

These conciliar texts also mention another juridical bond, aggrega
tion or addictio, which began to emerge when it became clear that incar
dination , as CJC/1917 conceived it, was insufficient. It had already been 
established in the works for emigration , and subsequently, into the mili
tary vicariates, 1 and finally, into the mission in France. 2 Aggregation or ad
dictio is a quasi-incardination, which establishes a relationship of service 
between a diocesan cleric and a pastoral structure whose content consists 
of full ministerial service. It is direct whenever a presbyter is added to a 
pastoral structure in order to exercise his ministry in the service of the 
faithful of said structure; while it is indirect whenever a presbyter is added 
to a pastoral structure without a specific group of people, this latter struc
ture being aimed at providing presbyters to dioceses with a shortage of 
clergy. From this, it can be deduced that while presbyters may not be in
cardinated indistinctly into any of the structures mentioned in Presbyter
arum ordinis 10 , on the contrary, all presbyters may be added to any of 
these structures. 3 

Ecclesiae sanctae I ,  3 § §  2-4 already gave shape to this new figure of 
addictio into specific norms, all of which were moved in their entirety to 
c. 271 (see commentary). 

3. The bond of incardination is stable, but relative at the same time, 
since all diocesan priests have the public subjective right that their ordi
nary grants them excardination or aggregation for reasons of ministerial 
service, except for a grave cause which is to be established by legislation. 

With these features, it returns to the discipline of the primitive 
Church, by making incardination an institute that is markedly pastoral. It 
thereby gives concrete expression to ministerial service, although it dis
tances itself from that discipline, at the same time, when it ceases to con
sider sacred orders as conferring a concrete and particular mission. 

This specification in concrete terms is given , in the first place, by in
cardination through which the cleric is assigned to exercise his ministry 
within the framework of a particular church or other hierarchical struc-

1. Cf. D. LE ToURNEAU, "La juridiction cumulative de l'Ordinariat aux Armees," in Revue 
de Droit Canonique 37 (1987), p. 190. 

2. Cf. D. LE T0URNEAU, "La Mission de France: passe, present et avenir de son statut 
juridique," in Studia Canonica 24 (1990), p. 370. 

3. Cf. J.Ma. RIBAS, lncardinaci6n y distribuci6n del clero (Pamplona 1971), pp. 121-122, 
252-260. 
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ture; and then, by granting an office or attributing given functions through 
the missio canonica. 

Incardination, or incorporation as a sacred minister to a particular 
church or comparable entity, is, therefore, a juridical relationship which 
joins the cleric to the bishop and which also unites him to a presbyterate 
and to other members of the faithful. 4 

4. Communicationes5 reports that a review of the norms of incardi
nation and excardination, under the auspices of Presbyterorum ordinis, 
is to be carried out in observance of the norms set forth in ES I, 3 and 4. 
By following these norms, the discipline of CJC/1917 cannot be main
tained, by virtue of which, assignment of clerics could take place only 
within a diocese or religious. In fact, before Vatican Council II, some soci
eties of clerics had received the faculty to incardinate clerics. For these 
reasons, the work of revision of the Codex extended to ascription of a 
cleric to a particular church or personal prelature, or to a religious or soci
ety which would have received such a faculty from the Apostolic See-for 
example, a missionary society.6 Religious and societies and religions of di
ocesan right need this faculty (c. 1019 § 2). On this basis, an attempt has 
been made to make the institute of incardination and excardination more 
flexible, for the purpose of encouraging a more efficient geographic distri
bution of the clergy as well as developing specific pastoral or missionary 
activities. 7 

5. As has already been pointed out, the two most important innova
tions in regard to the CJC/1917 consist of: 

a) Introduction of a personal prelature with the faculty to incardi
nate clerics. The flexibility introduced by Vatican Council II into the orga
nization of the Church was kept in mind, when abandoning territoriality as 
an exclusive way of demarcating hierarchical structures and also when re
lying on personal judgment;8 and 

b) Facilitating the mobility of the clergy, whether in regard to the 
growing needs of those dioceses lacking clergy, or through a greater flexi
bility on behalf of the clergy who wish to be incardinated in another dio
cese, even for personal reasons. 9 

6. We would now like to make three observations of a terminological 
nature: 

4. Cf. D. LE TOURNEAU, "lncardination," in Dictionnaire historique de la papaute 
(Paris 1994). 

5. Cf. Comm. 3 (1971), pp. 189-190. 
6. Cf. Comm. 9 (1977), p. 243. 
7. Cf. Comm. 6 (1974), p. 45; 24 (1992), p. 276. 
8. Cf. D. LE TOURNEAU, ''Prelatures," in Dictionnaire historique de la papaute 

(Paris 1994). 
9. Cf. E. COLAGIOVANNI, "Incardinazione ed escardinazione nel nuovo Codice di Diritto 

Canonico,"  in Monitor Ecclesiasticus 160 (1984), p. 51. 
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a) The redactors of this canon, discussed in the study group to exam
ine the observations in the schema "De Populo Dei," transmitted by the 
consultative bodies, included a second paragraph, which read as follows: 
"apostolica Nomine Ecclesiae particularis intellegitur Dioecesis, cui aeq
uiparatantur Praelatura et Abbatia cum populo sibi proprio ad normam 
can. 217 § 1, Vicariatus et Praefectura apostolica necnon Administratio 
stabiliter erecta"; and a third paragraph: "Ecclesiae particulari in canoni
bus qui sequuntur, aequiparatur quoque Praelatura personalis de qua in 
can. 217 § 2." Both paragraphs were later suppressed, since they re
sponded to a phrase- that of prelature with cum proprio populo or sine 
proprio populo-which had already been surpassed.10 

b) According to the language of c. 265, incardination may take place 
on a double level, distinguished by the conjunction "aut ... aut," each of 
these two levels being divided once again, with this second division under
stood by means of the conjunction "vel ... vel." The first level is that of hi
erarchical structures, that is, the particular churches ( cc. 368, 372) and the 
personal prelatures ( cc. 294-297). The second level consists of entities 
that are associative in nature: the institutes of consecrated life and the so
cieties of apostolic life that have received the faculty to incardinate clerics 
from the Apostolic See. It seems important to us to emphasize this, since 
successive variations in the drafting of the canon reflect the clear inten
tion of the legislator. In the year 1966, the text used solely and indiscrimi
nately the conjunction "aut," with a comma before the clause "societati 
hac facultate ... donatae"11 which has since disappeared in the text, sub
ject to study by the consultors in 1973.12 During the working session in 
April of that same year, the fourth "aut" was replaced by a "vel," in order 
to emphasize that there may exist societies different from both the insti
tutes of perfection and prelatures. 13 The final text was at last reached, 
thereby establishing the double level to which we have ref erred, which is 
highly illuminating. 

The status of the members of such institutes of consecrated life and 
societies of apostolic life is clarified in the following canons in this chap
ter II. Canon 736 § 1 should also be kept in mind. 

c) All that remains is to refer briefly to the title of this chapter: "De 
clericorum adscriptione seu incardinatione." There was a proposal to use 
only the word "incardination" for all cases, based on the fact that if incar
dinatio were to be adopted in order to define the relationship established 
between an ordained priest and his diocese, and adscriptio to define the 

10. Cf. Comm . 14 (1982), p. 63; 16 (1984) , pp. 159-160, 187. 
1 1 .  Cf. Comm. 16 (1984), p .  159 
12. Cf. Comm . 24 (1992), p. 290 . 
13. Cf. Comm. 24 (1992), pp. 300 and 321 .  
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relationship between a cleric and the society or religious institute to 
which he belongs, then misunderstandings could arise. In effect, layper
sons are also "adscripti" to the society or institute. The answer was given 
that when dealing with religious, recourse should never be made to the 
word "incardination." 14 The title, therefore, remained unchanged. 

14. Cf. Comm. 14 (1982), pp. 62-63. 
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Tit. III. Ch. II. The Enrollment or lncardination c. 266 

§ 1. Per receptum diaconatum aliquis fit clericus et in
cardinatur Ecclesiae particulari vel praelaturaeper
sonali pro cuius servitio promotus est. 

§ 2. Sodalis in instituto religioso a votis perpetuis pro
fessus aut societati clericali vitae apostolicae defini
tive incorporatus ,  p e r  rece ptum diaconatum 
incardinatur tamquam clericus eidem instituto aut 
societati, nisi ad societates quod attinet aliter fe
rant constitutiones. 

§ 3. Sodalis instituti saecularis per receptum diaconatum 
incardinatur Ecclesiae particulari pro cuius servitio 
promotus est, nisi vi concessionis Sedis Apostolicae 
ipsi instituto incardinetur. 

§ 1. By the reception of the diaconate a person becomes a cleric, and is 
incardinated in the particular Church or personal Prelature for whose 
service he is ordained. 

§ 2. A member who is perpetually professed in a religious institute, or 
who is definitively incorporated into a clerical society of apostolic 
life, is by the reception of the diaconate incardinated as a cleric in 
that institute or society unless, in the case of a society, the constitu
tions determine otherwise. 

§ 3. A member of a secular institute is by the reception of the diaconate 
incardinated into the particular Church for whose service he was or
dained, unless by virtue of a concession of the Apostolic See he is in
cardinated into the institute itself. 

SOURCES: § 1: SCCouncil Resol., 10 mar. 1923 (AAS 16 [1924] 51-55); 
SCCouncil Resol., 14 feb et 11 iul. 1925 (AAS 18 [1926] 48-
55); AP IX 
§ 2: cc. 115, 585, 678; SCCouncil Resol., 15 iul. 1933 (AAS 26 
[1934] 234-236); CodCom Resp., 24 iul. 1947 
§ 3: SCR Resp., 1952 

CROSS REFERENCES: cc. 265, 1015, 1016, 1019 
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COMME NTARY ------

Dominique Le Tourneau 

1. A double type of incardination must first be discussed: original in
cardination, which is acquired for the first time when passing from the 
condition of a layperson to that of a cleric through reception of the dia
conate; and derived incardination, which is acquired later, through an
other lawful incorporation, whether formally by means of acts of 
excardination and incardination regulated by c. 267, or ipso iure, when 
the requirements established by law ( cc. 268 and 693) are fulfilled. 

2. The individual who wishes to be a secular cleric, in accordance 
with c. 1016, may approach the bishop in the diocese where he is domi
ciled ( c. 102), or the bishop in the diocese where he wishes to serve, with
out being previously obligated to acquire a domicile there. In this way, the 
legislation prior to CJC/1917 (c. 956) is simplified, and the provisions in 
the schema "De Populo Dei" (in its c. 198) are disregarded because incar
dination ought to have occurred in the diocese of domicile, the diocese of 
origin or that diocese in whose service the candidate wished to devote 
himself, with the consent of the bishop of the diocese of his domicile. 

On the other hand, the candidate ought to have been previously ad
mitted by means of a liturgical rite, as provided under c. 1034 § 1, and 
should have received the ministries of lector and acolyte ( c. 1035 § 1 )
this latter ministry at least six months beforehand. Those periods of time 
which should intervene between the conferral of a ministry and ordination 
are called intervals (c. 1035 § 2). 

3. The text of § §  2 and 3 underwent important modifications until it 
reached the present version, so as to take into account the following situa
tions: a) it is not accurate that members of secular institutes are automat
ically incardinated when they acquire a permanent bond in them; b) there 
exist societies and institutes that have a double incardination within a par
ticular church, as well as the institute; and finally, c) there exist societies 
and institutes whose constitutions establish that through the diaconate, 
their members are incardinated in a particular church, not in the associa
tion.1 

Five hypothetical situations can be presented, therefore (see com
mentary on c. 265). 

- At the level of hierarchical structures ( c. 266 § 1 ): 

i) incardination of a secular cleric through the diaconate for service 
in a particular church; and 

1. Comm. 14 (1982), pp. 64-65 
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ii) incardination of a secular cleric through the diaconate for service 
in a personal prelature (c. 295 § 1). 

- At the level of entities that are associative in nature: 

iii) incardination of someone who has taken perpetual vows in a reli
gious institute through the diaconate; is incardinated as cleric in said in
stitute ( c. 266 § 2); 

iv) incardination of a member of a society of apostolic life, who is de
finitively incorporated into it, through the diaconate; is incardinated as 
cleric in the society, or if the statutes thus establish, in a particular church 
( c. 266 § 2). For a society of clerical apostolic life, the cleric is incardi
nated into the same society, unless the constitutions determine otherwise 
(c. 736 § 1); and 

v) incardination of a member of a secular institute, through the dia
conate. He is incardinated as cleric into the particular church for whose 
service he has been admitted, unless he is incardinated in the institute it
self through a special concession granted by the Apostolic See ( c. 266 § 3), 
in which case he depends on the bishop, just as religious do (c. 715 § 2). 

It should be noted that because of profession, the religious is at
tached to the religious institute as a member and not as a cleric. It is upon 
reception of the order of the diaconate, as we have stressed, that adscrip
tio is acquired as a cleric. 2 

4. The present c. 266 sets the conditions for the original incardina
tion. 

By suppressing tonsure and the minor orders (MQ, I-II), the condi
tion of cleric is attained, not because of the tonsure as before ( c. 111 § 2 
CIC/1917), but through the diaconate, qualified as the root of incardina
tion. 3 For this reason § 1 begins with the expression "per recep tum dia
conatum," which reappears in § §  2 and 3.4 

5. Incardination is not reduced to a mere juridic bond. It also as
sumes "a series of attitudes and spiritual and pastoral options," which 
help to give the vocation of priest its own physiognomy (PDV31). 

In fact, the ministerial priesthood, in hierarchical structures, reveals 
itself in the immediate service to the faithful as such, within the frame
work of the sole mission of the Church, which demands cooperation from 
the ministerial priesthood and the common priesthood of all the faithful 
( cf. LG 10). In those entities that are associative in nature, the priestly 
order-and incardination involved in its case-does not produce such in
terrelationship within the heart of the entity, but rather allows them to 

2. Comm. 3 (1971), p. 190. 
3. Cf. Comm. 3 (1971), p. 190; 9 (1977), p. 243; 16 (1984), pp. 161-162. 
4. Cf. Comm. 24 (1992), pp. 276, 290-291 .  
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better ensure the unity of governance of the entity and of its apostolic ac
tivities, when its charism and establishment thus require it. 5 

6. The bond of ordination is permanent in character: it may only be 
broken according to law. A change in incardination can only occur when 
the cleric has found another bishop willing to accept him, and his own 
bishop is willing to grant him excardination (see commentary on the fol
lowing canons). 

5. Cf. J.I. BANARES, "Algunas consideraciones a prop6sito de la incardinaci6n," in Scripta 
Theologica 23 (1991/1), pp. 253-254. 
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267 

Tit. III. Ch. II. The Enrollment or lncardination c. 267 

§ 1.  Ut clericus iam incardinatus alii Ecclesiae particu
lari valide incardinetur, ab Episcopo dioecesano 
obtinere debet litteras ab eodem subscriptas excar
dinationis; et pariter ab Episcopo dioecesano Eccle
siae particularis cui se incardinari desiderat, litteras 
ab eodem subscriptas incardinationis. 

§ 2. Excardinatio ita concessa effectum non sortitur nisi 
incardinatione obtenta in alia Ecclesia particulari. 

§ 1. To be validly incardinated in another particular Church, a cleric who 
is already incardinated must obtain a letter of excardination signed 
by the diocesan Bishop, and in the same way a letter of incardination 
signed by the diocesan Bishop of the particular Church in which he 
wishes to be incardinated. 

§ 2. Excardination granted in this way does not take effect until incardi
nation is obtained in the other particular Church. 

SOURCES: § 1: c. 112; SCCong Deer. Magni semper, 30 dee. 1918 (AAS 
11 [1919] 39-43); SCPF Deer. Ad tuendam, 24 oct. 1948 (AAS 
41 [1948] 34-35); Prus PP. XII, Ap. Const. Exsul jam ilia, 
1 aug. 1952 (AAS 44 [1952] 649-704) 
§ 2: c. 116, SCCong Deer. Magni semper, 30 dee. 1918 (AAS 
11 [1919] 39-43); SCPF Deer. Ad tuendam, 24 oct. 1948 (AAS 
41 [1948] 34-35); Prus PP. XII, Ap. Const. Exsul Jam ilia, 
1 aug. 1952 (AAS 44 [1952] 649-704) 

CROSS REFERENCES: c. 269, 272 

COMME NTARY ------

Dominique Le Tourneau 

1. If c. 266 contemplates original incardination (see commentary), 
the canon which is now the subject of our commentary deals with derived 
incardination, that which may be acquired subsequent to the original in
cardination. 

2. A change in incardination occurs through simultaneously obtain
ing (ad validitatem) excardination from one's own bishop and incardina
tion in the other particular church, granted by the bishop of that particular 
church. An effort may be made to facilitate this whenever the bonum ec
clesiae thus demands it. Nor is it required that letters of excardination and 
incardination be perpetuae et absolutae in order to facilitate assignment 
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to a particular church if the good of the Church demands it. 1 Therefore, 
the norms set forth in CJC/1917 are followed by making a change in ad
scriptio much easier. 2 

For validity, therefore, two distinct and complementary acts are re
quired: a) a letter of excardination from the diocesan bishop a quo, which 
authorizes a cleric to definitively leave his diocese; and b) a letter of incar
dination from the diocesan bishop ad quem, by means of which he prom
ises to receive the aforementioned cleric in his diocese. The first letter 
takes effect only when the second comes into existence and also takes ef
fect. In this way, it can be avoided that the cleric is-for however short a 
time-without any incorporation. Also , the diocesan bishop proceeds to 
incardinate only if the concession of excardination is made in a legitimate 
document ( c. 269, 2°) and he has received a written declaration from the 
cleric ( c. 269, 3°). Should either of these requirements be missing, the new 
incardination and any subsequent incardinations would be invalid. 

3. Paragraph 2-drawn from c. 116 CJC/19173-reinforces this affir
mation when it establishes that incardination granted according to § 1 
takes effect only if the cleric has managed to have the other diocesan 
bishop incardinate him in another particular church. 

The CJC/1917 mentioned the "Ordinary," but c. 113 excluded the 
vicar general or the chapter vicar from granting letters of excardination, 
unless the episcopal see had been vacant for one year. When the figure of 
the chapter vicar disappeared, the CIC granted the diocesan administrator 
the power to grant letters of excardination and incardination after the see 
was vacant for one year ( c. 272). In addition, c. 113 CJC/1917 established 
the possibility that a bishop could grant a special mandate to the vicar 
general. This possibility ex officio was suppressed, while at the same time, 
the term local ordinary was replaced with that of the diocesan bishop. 4 As 
a result of this, it is evident that the aforementioned letters are to be 
signed solely and exclusively by the diocesan bishop, both a quo as well 
as ad quem. 

When speaking about letters, it must be pointed out that consent 
given orally is not sufficient. 

Derived incardination is given each time the supreme authority of 
the Church proceeds to erect a new diocese,5 with the clerics who are do
miciled within the territory of the new diocese usually incardinated in it. 

1. Cf. Comm. 3 (1971), p. 190; 16 (1984), p. 162. 
2. Cf. Comm. 9 (1977), p. 243. 
3. Cf. Comm. 16 (1984), p. 165. 
4. Cf. Comm. 14 (1982), p. 167. 
5. Cf. J. SCHIDT, "Status of Incardinati6n at the Establishment of a New Diocese," in The 

Jurist 21 (1961), pp. 296-310. 
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268 

Tit. III. Ch. II. The Enrollment or lncardination c. 268 

§ 1. Clericus qui a propria Ecclesia particulari in aliam 
legitime transmigraverit, huic Ecclesiae particulari, 
transacto quinquennio, ipso iure incardinatur, si 
talem voluntatem in scriptis manifestaverit tum 
Episcopo dioecesano Ecclesiae hospitis tum Epis
copo dioecesano proprio, neque horum alteruter ipsi 
contrariam scripto mentem intra quattuor menses a 
receptis litteris significaverit. 

§ 2 .  Per admissionem perpetuam aut definitivam in insti
tutum vitae consecratae aut in societatem vitae 
apostolicae, clericus qui, ad normam can. 266 § 2 ,  
eidem instituto aut societati incardinatur, a propria 
Ecclesia particulari excardinatur. 

§ 1. A cleric who has lawfully moved from his own particular Church to 
another is, by virtue of the law itself, incardinated in that latter 
Church after five years, if he has declared this intention in writing to 
both the diocesan Bishop of the host diocese and his own diocesan 
Bishop, and neither of the two Bishops has indicated opposition in 
writing within four months of receiving the cleric's written request. 

§ 2. By perpetual or definitive admission into an institute of consecrated 
life or a society of apostolic life, a cleric who in accordance with can. 
266 § 2 is incardinated in that institute or society, is excardinated 
from his own particular Church. 

SOURCES: § 1: ES I, 3 § 5; PA 31 
§ 2: cc. 115, 585; SCCouncil Resol., 15 iul. 1933 (AAS 26 
[ 1934] 234-236) 

CROSS REFERENCES: c. 270, 271, 693 

COMME NTARY 

Dominique Le Tourneau 

The present canon describes the way in which incardination ipso 
iure is to take place. Three cases are considered. 

1. The first case is that of incardination ipso iure ( §  1) or, in other 
words, a secular cleric who has legitimately moved from his own particu
lar church to another particular church. It was introduced by Paul VI, in 
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Ecclesiae sanctae, I ,  3 § 5, 1 the provisions of which are literally repro
duced in c. 268 § 1,2 and which have been interpreted by Signatura.3 

Incardination automatically occurs (ipso iure) provided that: 

a) the cleric in question has stated in writing his desire or intention 
to be incardinated in the new particular church. This statement should be 
given formally as well as implicitly, in the form of a petition or even an ex
pression of mere desire, clearly and without ambiguities. The proposal to 
make the change in incardination contingent upon the public good instead 
of the wish of the cleric was rejected: the personality of the cleric and his 
legitimate freedom of choice in a matter of such great significance cannot 
be discounted;4 

b) five years of lawful residence in the particular church ad quem 
must have elapsed. This residence must be "legitimate"-in other words, 
authorized by both diocesan bishops ( a quo and ad quem) and uninter
rupted de iure, without either of the two bishops having withdrawn their 
consent, and de facto, with the cleric having remained uninterruptedly in 
the particular church, with the exception of legitimate leaves of absence 
and need; 

c) it is irrelevant that the letters mentioned in § 1 are written during 
the course of the five-year period or at the completion thereof: automatic 
incardination cannot take place unless the five-year period has been unin
terrupted; 

d) the letters of the cleric should be addressed both to the bishop of 
his church of origin as well as the diocesan bishop of the particular church 
which is to accept him, independent of whether these letters are written 
on the same day or at different times; 

e) neither of the two diocesan bishops should have expressed his op
position within the period of four months after receipt of said letter. This 
must be a matter involving true will-not a mere desire, advice, etc.-con
veyed in writing to the party concerned, directly by the diocesan bishop or 
by someone else on his behalf. The consent of the two diocesan bishops is 
demanded, but the actual exercise of the ministry on the part of the cleric 
within the diocese ad quem is not, since the cleric may devote himself to 
social, educational, or welfare works, or he may be ill, disabled, or eld
erly. 5 

1 .  Cf. Comm. 3 (1971), pp. 190-191. 
2. Comm. 16 (1984), pp. 162-163; cf. E. COLAGIOVANNI, "De Incardinatione ex jure, vi MP 

'Ecclesiae Sanctae'," in Monitor Ecclesiasticus 104 (1979/I), pp. 22ff. 
3. Sentence of June 20, 1977, in Comm. 10 (1978), pp. 152-158. 
4. Cf. Comm. 14 (1982), p. 66. 
5. Signatura, sentence Miamien. Incardinationis, June 27, 1978, in Comm. 10 (1978), 

pp. 152-158. 
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2. The second case (§  2) is that of a secular cleric who has been ad
mitted into an institute of consecrated life or into a society of apostolic 
life that has the faculty to incardinate its members. In the session on 
January 14, 1980, the secretary of the study group of the current c. 268 
explained that it could not be said in an absolute way that perpetual ad
mission into an institute of consecrated life entailed excardination of the 
cleric from his own particular church. This would occur if he were to be 
automatically incardinated in the institute of consecrated life, something 
which depends on the nature of the institute itself. There are secular insti
tutes which admit perpetue the cleric who preserves his incardination in 
the diocese. 

It should be added that this is not an automatic procedure: admis
sion equaling excardination. In effect, the cleric may be admitted into a re
ligious institute and may remain incardinated in the diocese as long as he 
has not taken perpetual vows with which he would permanently join the 
institute and remain excardinated from the diocese. In the same manner, 
he who attains excardination from an institute is not automatically incar
dinated again in his own diocese; he first needs to find a diocesan bishop 
who will accept him. 6 

All of this notwithstanding, the canon establishes that excardination 
ipso iure from the diocese of origin, with the subsequent incardination in 
the institute or society occurs with perpetual or permanent admission
" aut definitiva" is an addition made to the original text7-into said insti
tute or society. 

3. The third case occurs when a cleric who is incardinated in a reli
gious institute or society of apostolic life is granted an ind ult to leave the 
institute or society and is accepted ad experimentum in a diocese by the 
corresponding bishop. The indult would be granted only when the inter
ested party found a diocesan bishop willing to accept him. After a five
year period has elapsed without acceptance by a diocesan bishop, the 
cleric becomes incardinated de iure in the diocese into which he has been 
received, unless the bishop has failed to accept him (cc. 693, 743).8 

A cleric who has been legitimately expelled from an institute or soci
ety is prohibited from the exercise of orders as long as he has not been 
received by a diocesan bishop ad experimentum, unless he has authoriza
tion to exercise his ministry (c. 701). 

These provisions also apply to members of a secular institute 
(c. 727 § 2). 

6. Cf. Comm. 14 (1982), pp. 67-68. 
7. Cf. Comm. 14 (1982), pp. 167-168. 
8. Cf. G. DI MATTIA, "Gli istituti di vita consacrata e la societa di vita apostolica: questioni 

canoniche," in Vita Consacrata 28 (1992), pp. 860-863. 
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As a result of the profound reform experienced by the system of ben
efices (c. 1272)-which, according to Presbyterorum ordinis 20, places 
the primary emphasis on the office, with the benefice being regarded as 
secondary-the cause of c. 114 CIC/1917 has been suppressed,9 as it per
tains to excardination-incardination through the acquisition of a benefice 
of residence in another diocese. 

9. Cf. Comm. 3 (1971), p. 191; 16 (1984), p. 162. 
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269 

Tit. III. Ch. II. The Enrollment or lncardination c. 269 

Ad incardinationem clerici Episcopus dioecesanus ne de
veniat nisi: 

1 ° necessitas ant utilitas suae Ecclesiae particularis id 
exigat, et salvis praescriptis honestam sustentatio
nem clericorum respicientibus; 

2° ex legitimo documento sibi constiterit de concessa 
excardinatione , et habuerit praeterea ab Episcopo 
dioecesano excardinanti, sub secreto si opus sit, de 
clerici vita, moribus ac studiis opportuna testimonia; 

3° clericus eidem Episcopo dioecesano scripto declara
verit se novae Ecclesiae particularis servitio velle 
addici ad normam iuris. 

A diocesan Bishop is not to incardinate a cleric unless: 

1 ° the need or the advantage of his particular Church requires it, and the 
provisions of law concerning the worthy support of the cleric are ob
served; 

2° he knows by a lawful document that excardination has been granted, 
and has also obtained from the excardinating Bishop, under secrecy 
if need be, appropriate testimonials concerning the cleric's life, be
haviour and studies; 

3° the cleric declares in writing to the same Bishop that he wishes to 
enter the service of the new particular Church in accordance with the 
norms of law. 

SOURCES: c. 1 17 

CROSS REFERENCES: c. 267, 270 

COMME NTARY 

Dominique Le Tourneau 

This canon and the following one list the conditions for excardina
tion and derived incardination. 

Insofar as incardination is concerned, the present c. 269 sets forth in 
detail three conditions which have been drawn from c. 1 17 C/C/1917, with 
some changes: 1 

1. Cf. Comm. 16 (1984), p. 166. 
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a) a true need or advantage for a particular church , in regard to the 
right of the cleric to decent financial support (cc. 281 and 384). One pro
posal aimed at establishing that the cleric, once he left his diocese of ori
gin without hope of returning there, was obligated to seek incardination 
after a five-year period, and was not accepted on the basis that only the di
ocesan bishop can incardinate, according to the needs of his diocese. It 
was also argued that should the proposal be accepted, it would justify re
course against the decision of the bishop, "which would be dangerous. " In 
addition, it was held that if no one had a right to ordination, neither did he 
have a right to incardination. 2 

b) a legitimate document signed by the diocesan bishop a quo 
( c. 270), by means of which excardination is granted for a just reason 
( c. 270). This would involve permission for permanent and unconditional 
excardination, not a mere promise. It is to be accompanied by his testi
mony-possibly confidential-about the life and habits of the cleric dur
ing the period in which he worked in the diocese. Naturally, the fact of 
having committed an irregularity and the actual correction of the cleric 
are to be mentioned in this case. The bishop would also attest to the fact 
that the cleric had completed his required studies. 

c) a written statement from the cleric , in which he expresses his cur
rent wish to devote himself to the service of his new particular church, ac
cording to the norms of law. It is not required-as in c. 117, 3° CJC/1917-
that he be obligated under oath. 

2. Cf. Comm. 14 (1982), p. 70. 
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Tit. III. Ch. II. The Enrollment or lncardination c. 270 

Excardinatio licite concedi potest iustis tantum de cau
sis, quales sunt Ecclesiae utilitas aut bonum ipsius cle
rici; denegari autem nonpotest nisi exstantibus gravibus 
causis; licet tamen clerico, qui se gravatum censuerit et 
Episcopum receptorem invenerit, contra decisionem re
currere. 

Excardination can be lawfully granted only for a just reason, such as the 
advantage of the Church or the good of the cleric. It may not, however, be 
refused unless grave reasons exist; it is lawful for a cleric who considers 
himself to be unfairly treated and who has found a Bishop to receive him, 
to have recourse against the decision. 

SOURCES: PO 10 

CROSS REFERENCES: cc. 265, 268, 269 

COMME NTARY 

Dominique Le Tourneau 

This canon responds to the third reason-to allow sacred ministers 
to change dioceses for grave personal reasons-which demanded a revi
sion of the institute of incardination at the beginning of Vatican Council II 
(see commentary on c. 265). 

The conditions for excardination (see c. 269 and commentary for de
rived incardination) are condensed in this canon in the terms "just rea
sons, such as the need of the Church or the good of the cleric himself." An 
example of the former could be long-term ministerial service-five years 
at least-which produces incardination ipso iure, according to the lan
guage in c. 268 § 1. And insofar as the good of the cleric is concerned, this 
might consist of his spiritual or physical health, or for other weighty rea
sons, such as family responsibility, etc. 

Here the liceity of excardination is discussed, the conditions for its 
validity having been previously set forth in c. 267. 

The canon expressly provides that, if a just reason is given, the dioc
esan bishop cannot deny excardination, unless a grave cause intervenes 
against it-and not "gravioribus," as the first draft of this text read.1 This 
norm has now been written in a more positive way than the first draft, 

1. Cf. Comm. 14 (1982), pp. 69-70. 
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which said: " ...  concedi nequit sine iustis causis ... Sed nee denegari potest 
nisi..."2 

It should be noted that in order to grant excardination, a "just rea
son" is required, while a "grave reason" is needed to deny it. 

In the event that excardination were denied, if this becomes burden
some and if another bishop is found who is willing to receive him, the 
cleric may have recourse against said decision, following the procedure 
set forth in book VII ( cf. cc. 1732-1739). In this way, a response was given3 

to the guiding principles in the works of Coetus studiorum de Sacra Hier
archia, and the cleric was accorded the right to make a change in incardi
nation, something that not been done4 in the Council or in Ecclesiae 
sanctae. 

If it were to happen that the bishop did not answer a lawful petition 
for excardination submitted by a cleric, a negative response will be pre
sumed after a period of three months, and the cleric may have recourse 
(c. 57 § 2). At first,5 the text of the canon thus read in fine: "licet clerico 
qui Episcopum receptorem invenerit contra decisionem denegantem re
currere via sive administrativa sive iudiciaria." Subsequently, only admin
istrative recourse was mentioned. 6 Finally, the text does not descend to 
this point. 

2. Cf. Comm. 24 (1992), p. 276. 
3. Cf. Comm. 3 (1971), p . 191 . 
4. Cf. J. HERVADA, "La incardinaci6n en la perspectiva conciliar," in Vetera et Nova. 

Cuestiones de Derecho Canonico y afines (1958-1991) (Pamplona 1992), pp . 391-451,  
especially p. 427. 

5. Cf. Comm. 16 (1984), p. 165. 
6. Cf. Comm. 24 (1992), pp. 301, 322. 
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Tit. III. Ch. II. The Enrollment or lncardination c. 271 

§ 1 .  Extra casum verae necessitatis Ecclesiae particula
ris propriae,  Episcopus dioecesanus ne deneget li
centiam transmigrandi clericis, quos paratos scit 
atque aptos aestimet qui regionespetant gravi cleri 
inopia laborantes, ibidem sacrum ministerium perac
turi; prospiciat vero ut per conventionem scriptam 
cum Episcopo dioecesano loci, quern petunt, iura et 
officia eorundem clericorum stabiliantur. 

§ 2. Episcopus dioecesanus licentiam ad aliam Ecclesiam 
particularem transmigrandi concedere potest suis 
clericis ad tempus praefinitum, etiam pluries reno
vandum, ita tamen ut iidem clerici propriae Eccle
siae particulari incardinati maneant , atque in 
eandem redeuntes omnibus gaudeant iuribus, quae 
haberent si in ea sacro ministerio addicti fuissent. 

§ 3. Clericus qui legitime in aliam Ecclesiam particula
rem transierit propriae Ecclesiae manens incardina
tus, a proprio Episcopo dioecesano iusta de causa 
revocari potest, dummodo serventur conventiones 
cum altero Episcopo initae atque naturalis aequitas; 
pariter, iisdem condicionibus servatis, Episcopus 
dioecesanus alterius Ecclesiae particularis iusta de 
causa poterit eidem clerico licentiam ulterioris com
morationis in suo territorio denegare. 

§ 1. Except for a grave need of his own particular Church, a Bishop is not 
to refuse clerics seeking permission to move whom he knows to be 
prepared and considers suitable to exercise the ministry in regions 
which suffer from a grave shortage of clergy. He is to ensure, how
ever, that the rights and duties of these clerics are determined by 
written agreement with the diocesan Bishop of the place to which 
they wish to move. 

§ 2. A Bishop can give permission to his clerics to move to another partic
ular Church for a specified time. Such permission can be renewed 
several times, but in such a way that the clerics remain incardinated 
in their own particular Church, and on returning there enjoy all the 
rights which they would have had if they had ministered there. 

§ 3. A cleric who lawfully moves to another particular Church while re
maining incardinated in his own, may for a just reason be recalled by 
his own Bishop, provided the agreements entered into with the other 
Bishop are honored and natural equity is observed. Under the same 
conditions, the Bishop of the other particular Church can for a just 
reason refuse the cleric permission to reside further in his territory. 
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SOURCES: § 1: PO 10; ES I, 3 § 2; PA 26, 27 
§ 2: ES I, 3 § 4; PA 28, 30 
§ 3: C. 144 

CROSS REFERENCES: cc. 257, 265, 268 

LE TOURNEAU 

COMME NTARY ------

Dominique Le Tourneau 

1. The norms of this canon are the direct consequence of Christus 
Dominus 6, and even more directly of Presbyterorum ordinis 10, pertain
ing to the assistance which particular churches should mutually render 
each other (see commentary on c. 265). 

The consequences that can be deduced from these texts are directed 
towards a double purpose: to review the norms on incardination and ex
cardination so that they respond better to current pastoral needs, and to 
seek a more flexible distribution of presbyters, as well as pastoral initia
tives on behalf of specific social groups in various countries or throughout 
the world. 

Under these guidelines, and with their specific application in Eccle
siae sanctae, I, 3-5, the profound missionary nature of individual persons 
and particular churches is stressed.1 In 1967, Paul VI created a commis
sion aimed at establishing the principles of a more just distribution of the 
clergy, taking into account the needs of different churches. This issue was 
studied by the CSpC, which consulted the bishops' conferences, and con
vened an international congress in Malta on "The World is my Parish. "2 

Ten years later it published "Guidelines for Cooperation among Local 
Churches, especially for a Better Distribution of the Clergy. "3 

2. After having established the provisions in c. 268 § 1, this canon 
makes the following determinations: 

a) the diocesan bishop cannot deny permission to transfer clerics 
who are suitable and willing to go to regions suffering from a shortage of 
clergy, to exercise their ministry there. Only a true need of their particular 
church-the perception of which is left to his judgment-can induce him 
to deny it (c. 270 requires grave reasons for denying excardination). He 
will make provisions to prepare the cleric adequately (c. 257 § 2); 

1. Cf. Comm. 16 (1984), pp. 163-164. 
2. The World is my Parish (Malta 1971). 
3. SCCong, Instruction Postquam Apostoli, March 25, 1980, in AAS 72 (1980), pp. 343-364. 
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b) by means of a written agreement between the bishop a quo and 
the bishop ad quem, the rights and duties of the cleric shall be defined. 
This agreement will have to be accepted and signed by the party con
cerned. It will conform to the guidelines contained in SCCong, thus speci
fying: the length of service; the concrete offices or specific ministry to 
which he must devote himself; the place and financial conditions of such 
service, taking into account the standard of living in the region; and the 
health care system for illness, disability, and old age; 

c) the bishop can grant permission to move for a given period of 
time. This permission can be renewed several times, and in such a manner 
that the cleric remains incardinated in his diocese of origin, in which, for 
purposes of his subsequent return, he will retain all the rights he would 
have otherwise acquired had he exercised his ministry there; 

d) the diocesan bishop a quo for a just cause may call the cleric who 
has lawfully been transferred to another particular church back again, but 
he should honor the terms of the agreement stipulated with the diocesan 
bishop ad quem, with the natural equity also remaining intact;4 

e) similarly, the diocesan bishop ad quem may, for a just cause, 
refuse the cleric permission to remain any longer in his diocese. 

3. Based on a literal reading of the norm, it may be concluded that 
the assumption of bilateral relations between the two diocesan bishops is 
limited. However, the editors of the Code implied that its application is in
deed wider. In effect, some Fathers proposed that it be specified that this 
canon also refer to clerics who hold regional or national positions, or who 
work at an institution of catholic education. 5 Not without reason was the 
response given that they are already included in the formulation of the 
canon. We find ourselves here-with c. 271-in the face of practical 
modes of addictio or aggregation of the clergy (see commentary on 
C. 265). 

Therefore, it should not surprise us that the norms contained in 
c. 271 have a wider application than that of its text. It may be applied, for 
example, to clergy placed by one diocese at the disposal of the offices of 
the bishops' conference, or even of the Dicasteries of the Roman Curia. In 
the case of the bishops' conference, it would be the same Conference, 
handled by the general secretary, who would act as spokesperson of the 
diocesan bishop in regard to all matters involving the agreement set forth 
under canon 271 § 1. Insofar as the Roman Curia is concerned, the spokes
person would be the President of the Dicastery involved. 

Moreover, because this also involves aggregation (see commentary 
on c. 265, no. 2), clerics placed by diocesan bishops at the disposal of the 
army or military ordinariate are also to be understood as included in this 

4. Cf. Comm. 16  (1984), p. 114. 
5. Cf. Comm. 14 (1982), p. 168. 
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category. 6 While it is indeed true-as is well known-that military ordinar
iates have the power to incardinate their own priests (see commentary on 
cc. 266 and 569), they do not always resort to this, and they continue to re
ceive the assistance of the secular clergy, or even of the religious ( cf. SMC, 
VI § 1). Under this assumption, the agreement is to be signed between the 
diocesan bishop a quo and the prelate of the military ordinariate. The 
same must be said in regard to specialized clergy sent to dioceses with a 
shortage of clerics 7 by bishops from France through the prelature of Pon
tigny or the prelature of the mission of France. 

6. Cf. D. LE TOURNEAU, "La nouvelle organisation de l'Ordinariat aux Armees," in Studia 
Canonica 21  (1987). pp. 37-66. 

7. Cf. D. LE T0URNEAU, "Un college des consulteurs pas comme les autres: le comite 
episcopal de la Mission de France," in La synodalite. La participation au gouvernement 
dans l 'Eglise. Actes du vue congres international de Droit canonique, Paris, Unesco, 21 -
28 septembre 1990, L'Annee Canonique, hors serie, vol. II, pp. 795-804. 
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272 Excardinationem et incardinationem, itemque licentiam 
ad aliam Ecclesiam particularem transmigrandi conce
dere nequit Administrator dioecesanus, nisi post annum 
a vacatione sedis episcopalis, et cum consensu collegii 
consultorum. 

The diocesan Administrator cannot grant excardination or incardination, 
nor permission to move to another particular Church, unless the episcopal 
see has been vacant for a year, and he has the consent of the college of 
consultors. 

SOURCES: c. 113 

CROSS REFERENCES: cc. 267, 427 

COMME NTARY ------

Dominique Le Tourneau 

On one hand, the norms set forth in c. 113 C/C/1917 had to be 
adapted and extended to the permission to move to another particular 
church, thus preserving incardination in one's own particular church.1 On 
the other hand, it is solely the competence of the diocesan bishop to au
thorize incardination, excardination or transfer to another particular 
church (see commentary on cc. 265-271). In order to stress this exclusive 
competence, the term "diocesan bishop" is used instead of "ordinary" (see 
commentary on c. 267), which, according to c. 134 § 1, also includes the 
vicars general and the episcopal vicar. 2 

For this reason, it is to be understood that this canon imposes a re
striction on the power enjoyed by the diocesan administrator. Canon 427 
§ 1 accords him the same power as the diocesan bishop, except for what is 
excluded by the nature of the office or by law itself. The law specifically 
precludes here the diocesan administrator from authorizing a transfer to 
another particular church, much less excardination or incardination, ex
cept in the following cases: 

a) if the episcopal see has been vacant for one year, this time being 
calculated from the same day of the death of the bishop and not from the 
selection of the diocesan administrator ( cc. 423-425); 

1. Cf. Comm. 3 (1971), p. 191. 
2. Cf. Comm. 16 (1984), p. 167. 
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b) if the consent of the college of consultors has been obtained 
(c. 1018 § 1, 2°), this consent being needed for this act to be valid 
(c. 127 § 1). 

These conditions should occur simultaneously. Consent of the col
lege of consultors would not be sufficient, if it were to take place during 
the first year of the vacancy. 
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Tit. III. Ch. III. The Obligations and Rights of Clerics c. 273 

CAPUT III 

De clericorum obligationibus et iuribus 

CHAPTER III 
The Obligations and Rights of Clerics 

Clerici speciali obligatione tenentur Summo Pontifici et 
suo quisque Ordinario reverentiam et oboedientiam exhi
bendi. 

Clerics have a special obligation to show reverence and obedience to the 
Supreme Pontiff and to their own Ordinary. 

SOURCES: c. 127; PO 7; PAULUS PP. VI, Alloc., 1 mar. 1965 (AAS 57 
[1965] 326) 

CROSS REFERENCES: cc. 27 4 § 2, 276, 495-502, 1371, 2° 

COMME NTARY ------

Jorge de Otaduy 

This canon, which begins the chapter of the CIC on the statute of 
clerics, synthesizes, using that language inherent to law, which, on the 
order of social relations, emerges out of a matter of wide theological sig
nificance, the relations between the presbyter and his own ordinary, and 
in particular, between the latter and the Roman Pontiff.1 

1. Recently, the Directory on the ministry and life of priests, on January 31, 1994 of the 
CC, has completed a theological reflection on the priesthood, discussing particularly the 
specific subject of communion, a "much needed demand particularly felt today-stated in 
one of the first introductory paragraphs-given its impact on the life of the priest." A 
Clarification of the PCILT (October 22, 1994) specifies that the norms of the directories 
which determine the methods of executing universal laws belong in the category of general 
executory decrees (cf. c. 32 CIC). The text of the Clarifica tion is found in Sacrum 
Ministerium, 1995, pp. 263-273. 
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As John Paul II has recalled, "the ecclesiology of communion be
comes decisive for understanding the identity of the priest , his essential 
dignity, and his vocation and mission among the people of God and in the 
world" (PDV 12). "Communion as characteristic of the priesthood," adds 
the Directory for the Ministry and Life of Priests, "is based on the unity 
of the Head, Shepherd and Spouse of the Church, who is Christ. In such 
ministerial communion some precise ties are shaped with the Pope, the 
College of Bishops and each one's diocesan Bishop."2 Specifically, "each 
presbyter is to have a deep, humble, and filial bond of charity with the per
son of the Holy Father, and should adhere to his Petrine ministry-that of 
magisterium, of sanctification, and of governance-with exemplary docil
ity. "3 The obligation to adhere to the magisterium in matters of faith and 
morals can be read in another place in the same Directory: It "is intrinsi
cally united to all the functions which the priest must perform in the 
Church. Dissent in this area is to be considered grave, in that it produces 
scandal and confusion among the faithful. "4 

Furthermore, "in his fidelity and service to the authority of his 
Bishop, he [the presbyter] lives the communion called for by the practice 
of his priestly ministry. "5 

Attitudes of respect and obedience on the part of the clergy towards 
ecclesial authorities, as discussed in this canon, do not simply respond to 
manifestations of the exercise of the power of jurisdiction or to motiva
tions of a merely pastoral nature, but rather express essential aspects 
about the nature and mission of presbyters. Vatican Council II speaks 
about this purpose of a "hierarchical communion" with the body of bish
ops ( cf. PO 7), in order to express that the priesthood of presbyters is ex
ercised with the assistance of the bishops' order and under its authority. 
"All priests, both diocesan and religious, " adds the Council in another 
place, "by reason of Orders and ministry, fit into this Episcopal order" 
(LG 28). 

The Directory, dated January 31, 1994-after recalling the continued 
effort of the Church on behalf of the recognition of the equal dignity of all 
mankind-points out that "the mentality and practice in current cultural 
and social-political trends of our times are not to be transferred automati
cally to the Church ... The so-called 'democratization' becomes a grave 
temptation because it leads to a denial of the authority and major grace of 
Christ and to distort the nature of the Church; as if it were just a human 
society. Such a view puts an end to the very hierarchical structure willed 

2. CC, Directory on the ministry and life of priests, January 31 ,  1994, no. 22. 
3. Ibid., no. 24. 
4. Ibid., no. 62. 
5. Ibid., no. 24. 
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by its Divine Founder, as the Magisterium has always clearly taught and 
the Church herself has lived from the start. "6 

This bond between priests of whatever status and rank and their 
bishops is essential to the exercise of the presbyteral ministry. Priests re
ceive sacramental power and hierarchical authorization from the bishop 
for this ministry. Religious, too, as John Paul II explained, "receive that 
power from the bishop who ordains them as priests and who governs the 
diocese in which they exercise their ministry. Even those who belong to 
orders exempted from the jurisdiction of the diocesan bishops because of 
their internal regulations, receive from the bishop, in accordance with 
canon law, the mandate and the approval for their incorporation as such 
and for their activities within the scope of the diocese, always safeguard
ing the authority by means of which the Roman Pontiff, as head of the 
Church, may confer upon religious orders and other institutes the power 
to be governed in accordance with their constitutions and to act world
wide. "7 

The generic situation of presbyters as those who cooperate with the 
episcopal order needs to be established through incardination, which 
presumes ascription to a pastoral structure for the service to the faithful, 
and a canonical mission, which is conferred upon the presbyter by virtue 
of his specific ministry. 

The theological principle of participation of the priesthood of the 
second degree in the priesthood of the bishop does not in any way ob
scure the essential reference to Christ, as sole mediator, whom the presby
ters truly represent and in whose name they act. But they do so solely in 
cooperation with the bishop, thus extending the ministry of the diocesan 
pastor within the local communities. 

The relations between bishops and the presbyters are to unfold, in 
this way, in a climate of profound spirituality. "By reason of this sharing in 
the priesthood and the mission of the Bishop, priests should see a true fa
ther in him and obey him with all due respect" (LG 28). Charity and obedi
ence constitute the essential pair of the spirit that regulates the behavior 
of the presbyter towards his own bishop. "What is involved is an obedi
ence-concluded John Paul II-animated with charity. The presbyter, in 
his ministry, is to have as a fundamental intention to cooperate with his 
Bishop. If he has the spirit of faith, he recognizes the will of Christ in the 
decisions of his Bishop. "8 The Directory of the congregation for the clergy 
asserts, in turn, that the presbyter, fully honoring his hierarchical subordi
nation, "will promote a genuine rapport with his Bishop, indicated by sin
cere confidence, cordial friendship, and true effort towards consonance 

6. Ibid. , no . 17. 
7. JOHN PAUL II, General Audience, August 25, 1993, in L'Osservatore Romano, Spanish 

ed., August 27, 1993, p. 3 (English edition: September 1 ,  1993, p. 7) . 
8. Ibid. 
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and convergence in ideals and programs. Nothing should take away from 
the intelligent capacity for personal initiative and pastoral enterprise. "9 

The canon that is now the subject of our commentary considers 
presbyters as immediate recipients of the norm. However, consideration 
of the mutual relations from the perspective of the bishops shapes a wide 
range of episcopal duties, which are the foundation for a good part of the 
norms defining the status of presbyters. 

In general terms, it is appropriate to ref er to a concern for the mate
rial and, above all, spiritual well-being of their priests; to the grave respon
sibility to promote their sanctification, by caring for their permanent 
development; and also to the obligation to study with them those prob
lems pertaining to the needs of pastoral work and to the well-being of the 
diocese (cf. PO 7). 

Cooperation on the part of presbyters in the pastoral functions of the 
bishop presents defined juridical contents, to the point of giving rise to the 
creation of institutionalized forms of participation in governance, such as 
the presbyteral council (cf. cc. 495-502). 

Finally, the union between presbyters and bishops also becomes nec
essary for reasons of pastoral effectiveness. In our times, for various rea
sons, "apostolic undertakings must necessarily not only take on many 
forms recorded in Vatican Council II but frequently extend even beyond 
the boundaries of one parish or diocese. No priest, therefore, can on his 
own accomplish his mission in a satisfactory way. He can do so only by 
joining forces with other priests under the direction of the Church author
ities."(PO 7) 

This disposition evidently applies to deacons. The Directory for the 
Ministry of and Life of Permanent Deacons encourages a spirit of com
munion among those working in a diocese, as well as with the bishop him
self , while at the same time avoiding "any form of 'corporatism' which was 
a factor in the decline and eventual extinction of the permanent Diaconate 
in earlier centuries."10 

9. CC, Directory . . .  , cit., no. 24. 
10. CC, Directory for the ministry and life of permanent deacons, February 22, 1998, 

no. 6. 
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Tit. III. Ch. III. The Obligations and Rights of Clerics c. 274 

§ 1 .  Soli clerici obtinere possunt officia ad quorum exer
citium requiritur potestas ordinis aut potestas regi
minis ecclesiastici. 

§ 2. Clerici, nisi legitimo impedimento excusentur, mu
nus, quod ipsis a suo Ordinario commissum fuerit, 
suscipere ac fideliter adimplere tenentur. 

§ 1. Only clerics can obtain offices the exercise of which requires the 
power of Orders or the power of ecclesiastical governance. 

§ 2. Unless excused by a lawful impediment, clerics are obliged to accept 
and faithfully fulfil the office committed to them by their Ordinary. 

SOURCES: § l :  c. 118; SCDF Let. (Prot. 151/76), 8 feb. 1977 
§ 2: C. 128 

CROSS REFERENCES: cc. 129, 273, 494, 1421 

COMME NTARY 

Jorge de Otaduy 

1. The two paragraphs of this canon-which ref er to heterogeneous 
realities-have in common the reference to the ecclesiastic office 

The first does not state a right or duty, but instead simply recognizes 
an aptitude or generic capability of the clergy to discharge the offices 
whose exercise requires the power of orders or the power of ecclesiastical 
governance. Expressed in these terms, such an affirmation becomes un
questionable. The priesthood presupposes participation in the authority 
with which Christ builds up, sanctifies and governs his body, contained in 
the tria munera-docendi, sanctificandi et regendi- received through 
the sacrament of orders. 

It happens, however, that, according to the literal language of this 
canon, the exercise of the power of ecclesiastical governance would be 
limited in scope to the clergy, with exclusion of the other members of the 
faithful. 

There is no doubt, on one hand, that only the clergy possesses the 
power of sacred orders, as received through the sacrament. But it is also 
true that the laity may cooperate, according to the law, in the exercise of 
the power of governance (c. 129), as well as participate in judicial power 
(c. 1421 § 2), or called to discharge ecclesiastical offices (c. 228). 
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Behind these apparent legislative paradoxes, there lies, as can easily 
be observed, the difficult question of origin and the basis of the power that 
exists in the Church by divine will.1 

This is not the appropriate place to discuss the background of this 
subject, or for presenting the various positions formulated in this regard 
by the vast scientific doctrine. For our purposes, two clarifications are 
sufficient: 

a) that it is evidently difficult to reach an interpretation which har
monizes the canons intended to determine the subjects who exercise the 
power of ecclesiastical governance,  and that such difficulty extends 
through the special legislation subsequent to the CJC2; and 

b) that the literal language of c. 27 4 § 1 excludes members of the 
faithful who are not ordained to hold offices and provide functions that 
objectively require sacred orders or that historically have been attributed 
to the ordo clericorum, but it does not prevent recognition of a truly juris
dictional cooperation-a strict exercise of ecclesiastical power-on the 
part of the lay faithful. 

2. Paragraph 2 of c. 274 points out the duty of canonical obedience 
and availability for the ministry, inherent to the clergy. 

The reason for this obligation is the essential dependence of the 
presbyter in regard to the bishop, as a consequence of his participation in 
the episcopal ministry_(see commentary on c. 273). "The priestly minis
try-affirms Vatican Council II-being the ministry of the Church itself , 
can only be fulfilled in the hierarchical union of the whole body of the 
Church" (PO 15). 

The immediate foundation of this duty rests on incardination, which 
concretely seeks precisely the ministerial service of those who are or
dained to a particular church or to the pastoral structure into which they 
are to be incorporated. 

Vatican Council II has decisively fostered the freedom of the bishop 
in the assignment of positions (cf. CD 28 and 31). This line of action obvi
ously tends to achieve better service to the pastoral task of the Church, 
but it requires a balance between certain precise juridical guarantees that 
allow for the correction of errors in governance or abuses of power which 
may harm justice. It should not be forgotten that, while c. 27 4 § 2 formal
izes one of the duties of the clergy, it recognizes at the same time-al
though it does so implicitly-one of their most radical rights: to have their 
bishop entrust a concrete mission, an ecclesiastical ministry, to them. "As 
with all subjective rights, the latter also has its limitations-Rincon-Perez 

1. See commentary on c. 129 and introduction to Liber I, tit. VIII, De potestate regiminis. 
2. I refer, in particular, to the Ap. Const. Pastor Bonus. 
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has written-but those reasons which seek to justify a limitation or denial 
of this right must be serious and rest on a foundation of the salus anima
rum. "3 

The scope of priestly obedience clearly goes farther than what has 
been pointed out in c. 27 4. Incardination links the presbyter, not only to 
the bishop, but also to other members of that portion of the people of God 
in which his ministry takes concrete form: presbyterate and Christian peo
ple. 

This three-dimensional relationship of the ministry has allowed John 
Paul II to point out the characteristics of obedience of the priest. The first 
relationship, established with the Pope and the bishop, causes this to be 
an apostolic obedience. A common demand is born from the second, given 
that the presbyter is deeply immeshed in the unity of the presbyterate. 
And finally, the pastoral nature of priestly obedience means constant 
availability for service to the flock. 4 

It can be clearly inferred from what has been said until now that the 
scope of canonical obedience and availability is determined by the sacred 
ministry and by everything which has a direct and immediate objective re
lationship with the ministry.5 In other areas of life the presbyter enjoys a 
wide space of autonomy, such as, in his cultural formation, administration 
of his goods, social relationships or spiritual life. 

In regard to this latter aspect, it must be pointed out that all priests 
participate in a common basic spirituality, which is a consequence of their 
sacramental configuration in Christ, the priest and shepherd. Within that 
generic priestly spirituality, belonging and devotion to the service of a par
ticular church has a sufficient importance so as to configure a special life
style and pastoral action (cf. PDV 31). But, in addition, "other insights or 
reference to other traditions of spiritual life can contribute to the priest's 
journey toward perfection, for these are capable of enriching the life of in
dividual priests as well as enlivening the presbyterate with precious spiri
tual gifts" (PDV 31) , which remain at the free personal discretion of 
presbyters. "To the extent that the form of spirituality which is sought ap
pears as endowed with a greater durability and encompasses more dimen
sions of life itself, to that same extent, choice must be made, not only as 
one's own initiative, but also as an expression of a particular offer of God. 

3. J. FERRER ORTIZ-T. RINC6N-PEREZ, "Los sujetos del ordenamiento can6nico," in Manual 
de Derecho can6nico, 2nd ed. (Pamplona 1991), p. 194. 

4. Cf. PDV, no. 28 and the commentary of T. RINC6N-PEREZ, "Sobre algunas cuestiones 
can6nicas a la luz de la Ap. Exhort. 'Pastores dabo vobis' ," in Ius Canonicum 23 (1993), 
pp. 315-378. 

5. Cf. J. FERRER ORTIZ-T. RINC6N-PEREZ, "Los sujetos del ordenamiento can6nico . . .  ," cit., 
p. 189. 
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In this way, freedom towards others is given and is justified precisely in 
order to guarantee docility to the Paraclete. "6 

In summary, canonical obedience does not entail an attitude of mere 
passivity, but rather is configured as co-responsibility in the ministry. Per
sonal initiative should guide the priest in his search for a fraternal dia
logue with his own bishop or with other immediate superiors, provided, 
however, that he is always willing to submit to the judgment of those who 
exercise the primary function of governance over the people of God. 7 

6. J.I. BANARES, "Libertad y docilidad en la espiritualidad del sacerdote y de los demas 
fieles cristianos," in La formaci6n de los s acerdotes en las circunstancias actuates 
(Pamplona 1990), p. 729. 

7. Cf. PO 15; CC, Directory on the ministry and life of priests, January 31, 1994, no. 24. 
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Tit. III. Ch. III. The Obligations and Rights of Clerics c. 275 

§ 1.  Clerici, quippe qui omnes ad unum conspirent opus, 
ad aedificationem nempe Corporis Christi, vinculo 
fraternitatis et orationis inter se uniti sint, et coo
perationem inter se prosequantur, iuxta iuris parti
cularis praescripta. 

§ 2. Clerici missionem agnoscant et promoveant, quam 
pro sua quisque parte laici in Ecclesia et in mundo 
exercent. 

§ 1. Since all clerics are working for the same purpose, namely the build
ing up of the body of Christ, they are to be united with one another in 
the bond of brotherhood and prayer. They are to seek to co-operate 
with one another, in accordance with the provisions of particular 
Law. 

§ 2. Clerics are to acknowledge and promote the mission which the laity, 
each for his or her own part, exercises in the Church and in the 
world. 

SOURCES: § 1: PO 8; PAULUS PP. VI, Enc. Sacerdotalis caelibatus, 
24 iun. 1967, 79 (AAS 59 [1967] 688-689); RFIS 3, 6, 46, 47; 
UT 912-913 
§ 2: PIUS PP. XI, Enc. Firmissimam constantiam, 28 mar. 
1937 (AAS 29 [1937] 190-199); AA 25; PO 9 

CROSS REFERENCES: cc. 225, 227, 278, 280, 287 § 1, 495, 555 §§ 2 et 3 

COMME NTARY 

Jorge de Otaduy 

1. In consonance with the provisions set forth in the two preceding 
canons, this canon continues with the development of consequences 
which, for clerics, arise from ecclesial communion. The sacred ministry, in 
effect, is a bond not only with the bishop, but also to the other members of 
that portion of the people of God in which the priest exercises his pastoral 
work: presbyterate and the other members of the faithful. 

Paragraph 1 refers to the duties of fraternity and mutual cooperation 
among presbyters. The conciliar text of reference is, first and foremost, 
number 8 of Presbyterorum ordinis, where it states that the foundation 
for fraternal relations among priests consists of a double element. The 
first is ontological in nature: the common participation of the priesthood 
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of Christ. The second, of a more existential nature, is the fruit of a priest 
grounded in a concrete ecclesial reality, which gives rise to a spontaneous 
sense of belonging to the presbyterate. 1 

The first element has a pre-eminent value, insofar as it refers to the 
sacramental roots around which any reflection on the priesthood should 
revolve and which specifies a set of bonds and relations inherent to pres
byters, not reducible to those generated by baptism. The second, on the 
contrary, refers to fraternity and mutual cooperation as an expression of 
the unity of mission. In effect, while presbyters "may be assigned different 
duties, yet they fulfill the one priestly service for people. Indeed, all 
priests are sent to cooperate in the same work. This is true whether the 
ministry they exercise be parochial or supra-parochial; whether their task 
be research or teaching, or even if they engage in manual labor and share 
the lot of the workers, where that appears to be of advantage and has the 
approval of the competent authority; or finally if they carry out other ap
ostolic works or those directed towards the apostolate. They all contrib
ute to the same purpose, namely the building up of the body of Christ ,  and 
this, especially in our times, demands many kinds of duties and fresh ad
aptations. For this reason it is of great importance that all priests, whether 
diocesan or religious, should help each other, so that they may be fellow
helpers of the truth" (PO 8). 

The joint interpretation of conciliar texts as a whole, relating to ac
cess to the diocesan presbyterate, allows us to conclude that the rule of 
belonging is not incardination, but the pastoral function on behalf of the 
diocese, through ministerial tasks of generic pastoral cooperation or of 
specialized apostolic assistance. 2 

The fundamental theological reason for which all priests who con
tribute to the building of that portio populi Dei should integrate them
selves into the presbyterate of a particular church is found in the 
recognition that, in this latter entity, the one and catholic Church vere 
inest et operatur (CD 11) and that the particular church is imago of the 
universal Church (cf. LG 23).3 

Significant consequences at a juridical level can be deduced from 
such a principle. One of them is the right of election, active as well as pas
sive, of priests not incardinated in the diocese who exercise certain pasto
ral work on its behalf (whether secular clergy or members of a religious 

1. Cf. JOHN PAUL II, General Audience, September 1, 1993, in L'Osseruatore Romano, 
Spanish ed., September 3, 1993, p. 3 (English edition: September 8, 1993, p. 11) .  

2. Cf. CD 34; PO 8; and AG 20. These topics have also been addressed in CIC, c. 478 § 1, 2°. 
3. For the most recent doctrine, cf. A. CATTANEO, Il presbiterio della Chiesa particolare 

(Milan, 1993). 
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institute or a society of apostolic life). 4 Another consequence of this crite
rion used to define belonging in the presbyterate, insofar as what specifi
cally is of greatest interest to us here, is the extension of the duty of 
fraternity and priestly cooperation, in their greatest breadth. 

Canon 275 § 1 is intended to formalize this duty in strict terms, and 
with the sparseness of words inherent to juridical language, it omits mak
ing any reference in that passage to the means needed for its observance. 
Presbyterorum ordinis focuses on this aspect and recalls, in the first 
place, the generic obligations that derive from the practice of charity, es
pecially with priests who are in need. The appropriateness of recourse to 
other specific means pointed out is described below. Thus, for example, 
we can speak about priestly meetings, of the opportunity to live some kind 
of common life, and of the diligent fostering of priestly associations 
(cf. PO 8). The implementation of such means falls within the scope of 
other rights or duties of the clergy that are formalized in subsequent can
ons. 

Taking into account that the primary obligation of the priest consists 
in his own sanctification, priestly fraternity will find privileged channels 
of expression on the spiritual plane. In this way, the practice of fraternal 
correction-the exercise of which is particularly needed on behalf of 
those who are experiencing moments of difficulty in their ministry 
(PO 8)-spiritual direction, and administering the sacraments, in particu
lar that of reconciliation, are highly effective means to reinforcing the 
common bonds of fraternity. The most recent guidelines of the ecclesial 
magisterium clearly stress the appropriateness of recourse to these 
means: "In order to contribute to improving one's spiritual life, it is neces
sary for presbyters themselves to practice spiritual direction. When plac
ing the formation of their souls in the hands of a wise brother, they will 
mature-from the first steps of their ministry-the awareness of the im
portance of not walking alone along the path of spiritual life and of pasto
ral endeavors. For the use of this highly effective means of formation as 
experienced in the Church, presbyters will have full freedom of choice of 
the person to whom they will entrust the direction of their own spiritual 
life."5 

2. Significant issues in the theology of the laity, emphasized by Vati
can Council II with great energy, are implied in the synthetic affirmation 
of § 2 in this canon: the relations between the common priesthood and the 
ministerial priesthood, co-responsibility of the laity in the building up of 
the Church, or freedom of the laity in secular matters, to cite but a few ex
amples. 

4. Cf. c. 478 §1 ,  2°; and CC, Directory on the ministry and life of Priests, January 31, 
1994, no. 26. 

5. CC, Directory . . .  , cit., no. 54. 
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Presbyterorum ordinis, in number 9, considers the relations of pres
byters with laypersons in light of the living, active and organic community, 
which the priest is called upon to form and guide. For this reason, it rec
ommends that presbyters recognize and foster the dignity of laypersons, 
in accordance with their status as children of God and the peculiar nature 
of their vocation in the Church, whose final purpose, in a special way, is 
"to seek the kingdom of God by engaging in temporal affairs and directing 
them according to God's will" (LG 31). 

Participation of the laity in the threefold priestly, prophetic and 
kingly office of Christ takes place suo modo, according to their own eccle
sial condition, characterized by their secular nature. It follows from this 
that "their own field of evangelizing activity-as Paul VI has pointed out
is the vast and complicated world of politics, society and economics, but 
also the world of culture, the sciences and the arts, international life, the 
mass media. It also includes other realities which are open to evangeliza
tion, such as human love, the family, the education of children and adoles
cents, professional work, suffering. The more Gospel-inspired lay people 
there are engaged in these realities, clearly involved in them, competent to 
promote them and conscious that they must exercise to the full their 
Christian powers which are often buried and suffocated, the more these 
realities will be at the service of the kingdom of God and therefore of sal
vation in Jesus Christ, without in any way losing or sacrificing their 
human content but rather pointing to a transcendent dimension which is 
often disregarded" (EN 70). 

This luminous text of recent magisterium illustrates, in perfect con
sonance with the Council, the transcendence of the apostolic mission of 
the laity, to whom belongs, in an operational sense, the task of producing 
the growth of the kingdom of God in history and of constituting the path 
through which the Church is to act as a vital principle in human society. 

The provision in the system of norms we are now commenting on
from the perspective of clerics, as it corresponds to the systematic posi
tion they hold-tends to protect the right of laypersons to fulfill the sub
lime mission which God has entrusted to them and which has an essential 
character in the Church. 6 This canon justifies its presence without diffi
culty, if we bear in mind that concealment, in theology and in the law of 
the Church, of the potentiality of the apostolate of the laity has given rise 
to the manifestation of undesirable forms of clericalism. This phenome
non, at the present time in open retreat, of the participation of clerics in 
secular offices is not entirely unfamiliar to what has just been said. This 
possibility is configured today as a hypothetical situation, of a completely 
extraordinary nature. 

6. Cf. JOHN PAUL II, General Audience, September 22, 1993, in L'Osservatore Romano, 
Spanish ed., September 24, 1993, p. 3 (English edition: September 29, 1993, p. 11) .  

336 



DE OTADUY Tit. III. Ch. III. The Obligations and Rights of Clerics c. 275 

The Directory of January 31, 1994, calls attention to new forms of 
clericalization of the laity, which occur when attempts are made to en
trust truly pastoral functions to laypersons. "This attitude-it can be 
read-tends to diminish the ministerial priesthood of the presbyter; in 
point of fact, the term pastor can only be attributed, in an inherent and 
univocal sense, to the presbyter, after the bishop, which is so by virtue of 
the priestly ministry received with ordination. The adjective pastoral, 
then, refers both to the potestas docendi et sanctijicandi as well as the 
potestas regendi. In all other respects-continues the Directory-, it must 
be said that such tendencies do promote a true fostering of the laity, since 
that clericalism often leads to forgetting the authentic vocation and eccle
sial mission of lay people in the world."7 

Presbyters should respect the due freedom of the laity, understand
ing that "to preside over the community does not mean to dominate it, but 
rather to be at its service."8 Laypersons, in this way, shall adopt, in light of 
the principles set forth by the magisterium, those decisions which they 
judge in conscience to be most appropriate in relation to politics, the 
economy, culture or the concrete problems in their professional or social 
life. "The existence, also among Catholics, of an authentic pluralism of 
judgments and of opinions in those matters left by God to the free discus
sion among people not only does not oppose hierarchical ordination and 
the necessary unity of the people of God, but instead strengthens and de
fends it against possible impurities. "9 

Insofar as the exercise of the apostolate is concerned, laypersons do 
not need the mandate of the hierarchy-although they may receive it for 
certain tasks-but rather they are invited to "undertake their works on 
their own initiative"(PO 9; cf. CD 37), in accordance with their radical con
dition as Christians. A function of the priest will be to awaken and develop 
co-responsibility in the common and sole mission of salvation, as well as 
to value all the charisms which the Spirit offers believers for the building 
up of the Church (cf. PDV 74). "More specifically-adds the Directory-, 
the parish priest, always in search of the common good of the Church, 
shall foster associations of the faithful and movements which set for 
themselves religious purposes, accepting them all and helping them to 
find unity among each other, in prayer and in apostolic action." 10 

"Among the other gifts of God which are found abundantly among 
the faithful, special attention ought to be devoted to those graces by 
which a considerable number of people are attracted to greater heights of 
the spiritual life" (PO 9). The presbyter, as one who serves all, should 

7. CC, Directory ... , cit., no. 19 . 
8. Cf. ibid. 
9. Conversations with Monsignor Escriva (Madrid 1977), p. 34. 

10. CC, Directory, January 31 , 1994, cit ., no. 30. 
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show himself to be sensitive to what John Paul II has called "the new de
mands of the laity, who are more desirous than ever of following the path 
of Christian perfection which the Gospels offers."11 As a result , continues 
the Pontiff, "a new recognition and a new commitment to the ministry of 
the confessional and of spiritual guidance must be deeply impressed upon 
presbyters. " 12 

11 .  JOHN PAUL II, General Audience, September 22, 1993, in L'Osservatore Romano, 
Spanish ed., September 24, 1993, p. 3 (English edition: September 29, 1993, p. 11) .  
12 .  Ibid. 
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Tit. III. Ch. III. The Obligations and Rights of Clerics c. 276 

§ 1.  In vita sua ducenda ad sanctitatem persequendam 
peculiari ratione tenentur clerici, quippe qui, Deo in 
ordinis receptione novo titulo consecrati, dispensa
tores sint mysteriorum Dei in servitium Eius populi. 

§ 2. Ut hanc perfectionem persequi valeant: 
1 ° imprimis ministerii pastoralis officia fideliter et 

indefesse adimpleant; 
2° duplici mensa sacrae Scripturae et Eucharistiae 

vitam suam spiritualem nutriant; enixe igitur sa
cerdotes invitantur ut cotidie Sacrificium eucha
ris ticum offerant,  diaconi vero ut e iusdem 
oblationem cotidie participent; 

3° obligatione tenentur sacerdotes necnon diaconi 
ad presbyteratum aspirantes cotidie liturgiam ho
rarum persolvendi secundum proprius et proba
tos liturgicos libros; diaconi autem permanentes 
eandem persolvant pro parte ab Episcoporum 
conferentia definita; 

4° pariter tenentur ad vacandum recessibus spiri
tualibus, iuxta iuris particularis praescripta; 

5° sollicitantur ut orationi mentali regulariter in
cumbant, frequenter ad paenitentiae sacramen
tum accedant, Deiparam Virginem peculiari 
veneratione colant, aliisque mediis sanctificatio
nis utantur communibus et particularibus. 

§ 1. Clerics have a special obligation to seek holiness in their lives, be
cause they are consecrated to God by a new title through the recep
tion of orders, and are stewards of the mysteries of God in the service 
of His people. 

§ 2. In order that they can pursue this perfection: 
1 ° they are in the first place faithfully and untiringly to fulfil the obli

gations of their pastoral ministry; 
2° they are to nourish their spiritual life at the twofold table of the 

sacred Scripture and the Eucharist; priests are therefore earnestly 
invited to offer the eucharistic Sacrifice daily, and deacons to par
ticipate daily in the offering; 

3° priests, and deacons aspiring to the priesthood, are obliged to 
carry out the liturgy of the hours daily, in accordance with their 
own approved liturgical books; permanent deacons are to recite 
that part of it determined by the Bishops' Conference; 

4 ° they are also obliged to make spiritual retreats, in accordance 
with the provision of particular law; 
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5° they are exhorted to engage regularly in mental prayer, to ap
proach the sacrament of penance frequently, to honour the Virgin 
Mother of God with particular veneration, and to use other gen
eral and special means to holiness. 

SOURCES: § 1: c. 124; Prus PP. XI, Enc. Firmissimam constantiam, 
28 mar. 1937 (AAS 29 [1937] 190-199); LG 28, 41; PO 12, 13 
§ 2, 1 ° : LG 41; PO 12, 14, 18, 19; UT 913-915; DPMB 109 
§ 2, 2° : Prus PP. XII, Alloc. ,  24 iun. 1939 (AAS 31 [1939] 249); 
MD 562-566, 568-576; PIUS PP. XII, Exhort. Ap. Menti nos
trae, 26 sep. 1950 (AAS 42 [1950] 666-673); IOANNES PP. 
XXIII, Enc. Sacerdotii nostri primordia, I aug. 1959 (AAS 
51 [1959] 545-579); DV 25; PO 14, 18, 19; SDO 26; RFIS 53; 
UT913-915 
§ 2, 3° : c. 135; MD 581-583; PIUS PP. XII, Exhort. Ap. Menti 
nostrae, 26 sep. 1950 (AAS 42 [1950] 669); SC 86-99; SDO 27; 
PAULUS PP. VI, Enc. Sacerdotalis caelibatus, 24 iun. 1967, 28 
(AAS 59 [1967] 668); PAULUS PP. VI, Ap. Const. Laudis Can
ticum, I nov. 1970 (AAS 63 [1970] 534); GILH 17, 29; UT913-
915 
§ 2, 4° : c. 127; Prus PP. XI, Ap. Const. Summorum Pontiji
cum, 25 iul. 1922 (AAS 14 [1922] 420-422); PIUS PP. XI, Enc. 
Mens nostra, 20 dee. 1929 (AAS 21 [1929] 689-706); CD 16; 
PO IO; SDO 28; UT 913-915; DPMB 110 
§ 2, 5° : c. 125; PIUS PP. XII, Exhort. Ap. In auspicando, 28 
iun. 1948 (AAS 40 [1948] 374-375); LG 66; PO 18; SDO 26; UT 
913-915; PAULUS PP. VI, Exhort. Ap. Marialis cultus, 2 feb. 
1974, 43-51 (AAS 66 [1974] 153-160); IOANNES PAULUS PP. II, 
Let. Novo incipiente, 8 apr. 1979 (AAS 71 [1979] 412, 415, 
416) 

CROSS REFERENCES: cc. 278, 279, 388, 429, 534, 904, 1173-1175 

COMME NTARY ------

Jorge de Otaduy 

1. The obligation to seek holiness occupies ontological priority 
among all the duties of the clergy. The unique lifestyle that is configured 
within the canonical statutes on the clergy is conceived as deriving from 
the radical direction of the life of the presbyter towards holiness and per
fection of charity in the service of God and his fell ow brothers. The sys-
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tern of precepts contained in the Decree Presbyterorum Ordinis and in 
the CIC itself1 is a response to this principle. 

It would be incorrect to undervalue the character of the norms con
tained in the CIC, by reducing them to precepts merely of a moral nature. 
They are, on the contrary, true juridical norms promulgated by the su
preme legislator, which are based, to a large degree, on divine law. In this 
sense, c. 276 establishes a duty that has a juridical significance, and not 
just a moral dimension. 

The essential features of the juridical nature of an obligation are 
twofold. The first is the external aspect. A right-and its correlative 
duty-is born and develops in a social relationship, as something that 
must be given, and therefore, as something that can be communicated. 
The second is a state of otherness. A right is what is owed; a right belong
ing to an individual becomes a right precisely insofar as it has a relation
ship to the duty of another. 

Thus, both features appear in the obligation that is formalized in 
c. 276. It offers an external dimension that is projected onto certain indi
viduals as holders of the right, who are members of the people of God, and 
in particular, those members of the faithful whom the presbyter services 
with his ministry. The Directory for the Ministry and Life of Priests ex
plicitly recalls: "The care for the spiritual life should be felt as a joyful 
duty on the part of the priest himself, and also as a right of the faithful 
who seek in him, consciously or not, the man of God, the counselor, the 
mediator of peace, the faithful and prudent friend, the sure guide to con
fide in during the more difficult moments in life to find encouragement 
and security."2 

The fact that sacramental effectiveness, a consequence of the config
uration to Christ through the sacrament of orders, is independent of the 
holiness of the minister as far as their essential effects are concerned, 
does not contradict what has just been said. The effort to seek personal 
sanctification continues to be necessary in order to bring about what 
could be called the full effectiveness of ministerial service. 

Nor is this obligation excluded from the scope of what is juridical, by 
virtue of the fact that it is not susceptible to coercion. This is what hap
pens with many manifestations of juridical duty. Coercion is a characteris
tic common to many rights, but it is not an essential feature of such rights: 
those rights that consist of highly personal benefits are not subject to co
ercion. However, such rights that are not susceptible to coercion are true 
rights, because they are true debts of justice. 

1. Cf. PO ch. III: Regarding the life of the priest: I. Vocation of the priest to perfection 
(nos. 12-14); II. Spiritual requirements for the life the priest (nos. 15-17); III. Help for the life 
of the priest (nos. 18-21). 

2. CC Directory on the ministry and life of priests, January 31, 1994, no. 39. 
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2. Canon 276 echoes the theological depth of Vatican Council II 
about the vocation of holiness of all the faithful in the Church. Thus, the 
reference to the greater holiness that could be demanded of presbyters, 
in contrast to laypersons, about which c. 124 of the CJC/1917 spoke, 
was eliminated, in evident contrast to the subsequent affirmation of the 
Council about the call to holiness of all the faithful without distinction 
(cf. LG 40). Paragraph 1 of the canon, which is now the subject of our 
commentary, is expressed with great theological richness, which refers 
back, in terms of its literal text, to PO 12. 

The recent pontifical magisterium about the holiness of presbyters 
has found particularly eloquent expression in no. 27 of PDV "The Holy 
Spirit poured out in the sacrament of holy orders is a source of holiness 
and a call to sanctification. Such is the case, not only because it config
ures the priest to Christ, the head and shepherd of the Church, entrusting 
him with a prophetic, priestly and royal mission to be carried out in the 
name and person of Christ, but also because it inspires and enlivens his 
daily existence, enriching it with gifts and demands, virtues and incentives 
which are summed up in pastoral charity." 

Priestly holiness is specified, in the first place, by virtue of the title, 
because presbyters are called "not only because they have been baptized, 
but also and specifically because they are priests" (PDV 19). The ways in 
which a presbyter lives his following of Jesus Christ, head and pastor are 
also specific and original. The evangelical radicalism which is characteris
tic of priests is a demand "not only because they are 'in' the Church, but 
because they are 'in the forefront' of the Church, inasmuch as they are 
configured to Christ, the head and shepherd, equipped for and committed 
to the ordained ministry, and inspired by pastoral charity" (PDV 27). 

Within this radicalism, and as its manifestation, "one can find a blos
soming of many virtues and ethical demands which are decisive for the 
pastoral and spiritual life of the priest, such as faith, humility in relation to 
the mystery of God, mercy and prudence" (PDV 27). 

The evangelical radicalism inherent to the presbyter does not entail 
superiority in relation to other Christian modes of living holiness, nor as
similation to the specific radicalism of the religious life. Evangelical vir
tues which he should practice are not limited to the three classic virtues 
of poverty, chastity, and obedience, even though these are also to be lived, 
according to his given position in the Church, as privileged expressions of 
his radical following of Jesus Christ, head and pastor, spouse and servant 
( cf. PDV 28-30). 

The issues in reference to priestly spirituality exhibit a clear connec
tion with those that pertain to holiness. In the Council, debates held over 
PO were abundantly raised, even though no response was given in defini
tive terms. 
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There exists a basic priestly spirituality that is radically grounded in 
the consecration and mission conferred by the sacrament of orders. This 
is the line of argument of PO in nos. 12-14, which displays the unity of life 
as the ideal to which priestly conduct should be directed. 

Furthermore, "The priest needs to be aware that his 'being in a par
ticular Church' constitutes by its very nature a significant element in his 
living a Christian spirituality" (PDV 31). Incardinated status, in this way, 
reveals itself as a sufficient potentiality,3 so as to make a path of holiness 
from it. Sufficiency, however, does not imply exclusivity: "Other insights 
or references to other traditions of spiritual life can contribute to the 
priest 's journey toward perfection , for these are capable of enriching the 
life of individual priests as well as enlivening the presbyterate with pre
cious spiritual gifts" (PDV 31). 

3. Paragraph 2 of c. 276 proceeds to indicate the means by which per
fection can be achieved.4 This precept , taken as a whole , has a radical 
juridical content, even though different means become necessary in differ
ent ways. 

The exercise of the sacred ministry is the end towards which those 
who receive the sacrament of orders aim, and it is also the natural sphere 
for exercising all priestly virtues. It is from this perspective that the faith
ful performance of pastoral work appears as a necessary prerequisite for 
sanctification of the priest. 

The priestly ministry reaches its culmination in the celebration of 
the sacred Eucharist. 5 For this reason , the eucharistic sacrifice is "the cen
ter and root of the whole life of the priest" (PO 14), and its celebration his 
primary function. This duty may be more compelling as a consequence of 
a special obligation joined to the position. 6 

Two actions become necessary through the use of the expression ob
ligatione tenentur, used in the CIC to describe mandates of higher rank: 7 

the prayer of the liturgy of the hours and the assistance of spiritual re
treats. 

3. Cf. T. RINC6N, "Sobre algunas cuestiones can6nicas a la luz de la Exh. Apost. Pastores 
dabo vobis, " in Jus Canonicum 65 (1993), p. 346. 

4. The CC, in the Directory, January 31, 1994, cit., gives a detailed account of the 
appropriate direction for the spiritual life of the priest, and in each case refers to the recent 
texts of the Magisterium. With regard to the particular aspects of priestly spirituality, one 
should take into account the development presented in the Directory, especially chap. II. 

5. Cf. LG 28; also cf. CC, Directory . . .  , cit., nos. 48-50. 
6. Thus, e.g., c. 388 refers to the bishops, c. 429 to the diocesan administrator, and c. 534 

to the parish priest. 
7. Cf., for example, c. 277 §1 ,  regarding the celibacy of the clergy; c. 1247, regarding the 

obligation of the faithful to attend Holy Mass on the holy days of obligation. 
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The liturgy of the hours forms part of the public worship of the 
Church,8 and its celebration constitutes a grave obligation of clerics, al
though the mandate does not affect all the hours equally. It affects prima
rily the hours of Laudes and Vespers, "the double frame on which turns 
the daily office" (SC 89), which should not be omitted, except for a grave 
cause ( cf. GILH 29). The norm in the Code on this subject-just as the pro
visions established after the restructuring of the liturgy of the hours un
dertaken by Vatican Council II9-is found to be in perfect continuity with 
the prior system of norms and does not modify its obligatory character 
(c. 135 CJC/1917). 

The recourse to the interpretation of law in order to omit this prayer 
is only appropriate-according to a response of the SCSDW-in special 
cases of true impossibility: "Formanda est enim sacerdotum conscientia, 
ut in casu singulari verae impossibilitatis sana aequitate, seu epieikeia, uti 
valeant."10 Among these excusable causes can be found, of course, lawful 
dispensation, since the obligation to recite the divine office is not derived 
from part of natural law or positive divine law, but from ecclesiastical law. 
The possibility of commutation of this duty for reciting other prayers is 
appropriate to the extent and in the manner that it may be expressly au
thorized by the ordinary himself. 

In terms of strict obligation, the duty to attend spiritual retreats is 
also formalized. 11 This precept is to be interpreted within the context of 
the right and duty of the priest to receive continuing permanent forma
tion. 

Canon 276 mentions still other means by which the priest should 
pursue the task of his own sanctification. These are : mental prayer, by 
means of which "presbyters seek and fervently ask God for that spirit of 
true adoration (by means of which) they can more intimate join with 
Christ, mediator of the New Testament" 12 ; the frequent reception of the 
sacrament of penance, "whose methodical practice allows the presbyter 
to form himself in a realistic image, with the resulting awareness that he is 
also a fragile and poor man, a sinner among sinners and in need of forgive
ness"; 13 and devotion to the most Holy Virgin, who is, for the priest, the 
perfect model of his life and his ministry. 14 

8. Cf. CC, Directory of January 31, 1994, cit., no. 50. 
9 . Cf. Ap. Const . Laudis canticum, November 1, 1970, no. 8; GILH, no. 29 (with 

modifications introduced in 1983) , in Notitiae 206 (1983) , p. 555. 
10. Notitiae 249 (1987) , p. 250. 
11 .  Cf. CC, Directory, January 31, 1994, cit., no. 85. 
12 . PO 18; also cf. CC, Directory . . . , cit. , nos. 38-42. 
13. RP, 31. Cf. CC, Directory . . .  , cit., nos. 53-54. 
14. Cf. CC, Directory . . . , cit., no. 68. 
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Tit. III. Ch. III. The Obligations and Rights of Clerics c. 277 

§ 1.  Clerici obligatione tenentur servandi perfectam per
petuamque propter Regnum coelorum continentiam, 
ideoque ad coelibatum adstringuntur, quod est pecu
liare Dei donum, quo quidem sacri ministri indiviso 
corde Christo facilius adhaerere possunt atque Dei 
hominumque servitio liberiussese dedicare valent. 

§ 2. Debita cum prudentia clerici se gerant cum personis, 
quarum frequentatio ipsorum obligationem ad conti
nentiam servandam in discrimen vocare aut in fide
lium scandalum vertere possit. 

§ 3. Competit Episcopo dioecesano ut hac de re normas 
statuat magis determinatas utque de huius obligatio
nis observantia in casibus particularibusiudicium fe
rat. 

§ 1. Clerics are obliged to observe perfect and perpetual continence for 
the sake of the Kingdom of heaven, and are therefore bound to celi
bacy. Celibacy is a special gift of God by which sacred ministers can 
more easily remain close to Christ with an undivided heart, and can 
dedicate themselves more freely to the service of God and their 
neighbour. 

§ 2. Clerics are to behave with due prudence in relation to persons whose 
company can be a danger to their obligation of preserving continence 
or can lead to scandal of the faithful. 

§ 3. The diocesan Bishop has authority to establish more detailed rules 
concerning this matter, and to pass judgment on the observance of 
the obligation in particular cases. 

SOURCES: § I: cc. 132, 133 § 1; PO 16; UT 912-913 
§ 2: C. 133 § 3; PO 16 
§ 3: C. 133 § 3 

CROSS REFERENCES: cc. 247, 291, 1037, 1087 
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COMME NTARY ------

Jorge de Otaduy 

1. 1\vo distinct contents around the subject of the celibacy of clerics 
can be distinguished in § 1 of this canon: on one hand, formulation of the 
law in precise juridical terms and, secondly, its theological standing. 

I t is not  proper for a commentary of this kind to focus on 
the theological-spiritual aspects of priestly celibacy. 1 It is sufficient to 
stress here the consideration which celibacy receives in § 1 of the present 
canon as a gift of God, highly becoming for those who exercise the sacred 
ministry, in view of the profound care which he has for his mission. 2 

The bond of celibacy, freely assumed, is a sign of the reality of be
trothal which is undertaken in sacred ordination and which is, first and 
foremost, of a theological and moral nature, but in addition, finds itself 
"sanctioned by a precise juridical bond from which the moral obligation of 
observance derives."3 

Recovery of the expression perfect and perpetual continence
deeply rooted in the canonical tradition-warrants a more favorable treat
ment than the term chastity-as used in c. 132 of the CJC/1917-because 
it helps to emphasize that the virtue is equally appropriate to all the faith
ful in any of the conditions of life in which they may find themselves. 

From a juridical perspective, the law of celibacy produces the fol
lowing effects: 

a) It generates the impediment of holy orders in regard to marriage. 

The nullity of marriage of those who are ordained in sacris relies on 
a long-standing tradition in the Church. It was initially established in this 
way by the norms of particular law, which were subsequently adopted by 
pontifical provisions and general councils. Canon 1072 of the CJC/1917, on 
the other hand, indicated in a restricted way that "clerics who have re
ceived sacred orders invalidly attempt to enter into marriage." The current 
c. 1087 is expressed in nearly identical terms (cf. commentary). 

b)  The canonical system reacts, when confronted by the non
observance of the law of celibacy, with warnings and sanctions. 

According to the language in c. 194, 1, 3°, in effect, the cleric who at
tempts to enter into marriage, even though it may only be under civil law, 
is removed from ecclesiastical office, by virtue of the law itself. The indi-

1 . There is an abundance of literature regarding this issue. The Directory on the Ministry 
and Life of Priests, January 31, 1994, nos. 57-60, has explained the doctrine of the Church. 

2. Cf. CC, Directory ... , cit., no. 60. 
3. CC, Directory . . .  , cit., no. 59. 
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cated conduct likewise generates an irregularity to receive subsequent or
ders (c. 1041, 3°) or to exercise orders already received (c. 1044 § 1, 3°). 
And it gives rise to the application of the penalty of suspension latae sen
tentiae (c. 1394). A censure may be added to the preceding, in the event 
that his contumacy increases and the scandal continues, optional expia
tory penalties of deprivationferendae sententiae, which may be increased 
up to the maximum penalty, which is expulsion from the clerical state. 

c) The law of celibacy is liable to dispensation, but the latter does 
not immediately follow from the loss of clerical state. Rather, it requires a 
separate procedure and special concession granted by the Roman Pontiff, 
in each case. 

This way of proceeding, insofar as dispensation from celibacy is con
cerned, has been traditional under canon law. It was modified by the 
norms set forth in the SCDF, dated January 13, 1971, by virtue of which the 
reduction to the lay state was done by rescript, which inseparably joined 
to the loss of clerical state and dispensation from celibacy. Subsequent 
norms from that same congregation dated October 14, 1980, re-established 
the prior practice of a separate procedure of the two types of requests and 
the special intervention of the Roman Pontiff, which has finally crystal
lized in the current canon 291 of the CIC. 

2. The current discipline on celibacy in the Latin catholic Church re
sponds to a very ancient tradition which can be traced back to Christ him
self, given that-as John Paul II has recalled-"Jesus did not promulgate a 
law, but rather proposed an ideal of celibacy for the new priesthood 
which he was instituting. This ideal has been increasingly affirmed in the 
Church. It may be understood that, in the first phase of dissemination and 
development of Christianity, a large number of priests were married men, 
chosen and ordained following the Judaic tradition [ ... ] . This is a phase of 
the Church that was undergoing the process of organizing itself, and, to 
put it in this way, of experimenting with what, as a discipline of the states 
of life, best reflected the ideal and the advice which the Lord had pro
posed. Based on experience and reflection, the discipline of celibacy has 
continued to slowly affirm itself, until it has become generalized in the 
Western Church, by virtue of canonical legislation. It was not only a conse
quence of a juridical and disciplinary fact; it was the maturation of an ec
clesial awareness about the opportunity of priestly celibacy for historical 
and practical reasons, as well as those deriving from the congruity, under
stood ever more clearly, between celibacy and the demands of the priest
hood. "4 

Canon 277 alludes to this congruity, when it considers celibacy as "a 
special gift of God by which sacred ministers can more easily remain close 

4. JOHN PAUL II, General Audience, July 17, 1993, in L'Osservatore Romano, Spanish ed., 
July 23, 1993, p. 2 (English edition: July 21, 1993, p. 1 1). 
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to Christ with an undivided heart, and can dedicate themselves more 
freely to the service of God and their neighbor." 

The magisterium of the Church is constant in the affirmation that 
celibacy, while it does not belong to the essence of the priesthood as an 
order (PO 16), forms part of the logic of consecration. It is illustrated 
using reasons such as the following: it promotes "a fuller adherence to 
Christ, beloved and served with an undivided heart (cf. 1 Cor 7:32-33); a 
fuller availability to the service of the kingdom of Christ and to the perfor
mance of his own tasks in the Church; a more exclusive choice for a spiri
tual fruitfulness ( cf. 1 Cor 4: 15); and the practice of a permanent life 
beyond this one, and therefore, more exemplary for life here on earth. "5 

The discipline of other Eastern Churches, "who admit married men 
to the priesthood, does not contradict that of the Latin Church: in fact, 
those same Eastern Churches demand celibacy of bishops; nor do they ac
cept the marriage of priests or allow second marriages for priests who be
come widowed. It involves, always and solely, the ordination of men who 
are already married."6 

3. Vatican Council II introduced a modification into the regimen of 
celibacy of clerics through admission of married men of a mature age into 
the order of deacons ( cf. LG 29; SDO; AP). They are precluded, however, 
from the possibility of a subsequent marriage (cf. AP 64). Attempts to 
eliminate this prohibition, during the task of drafting the CIC, were not 
successful, and the impediment of orders for widowed deacons remains. 

4. Paragraphs 2 and 3 of c. 277 refer to the warnings necessary, when 
dealing with persons who might pose a danger to the obligation to persist 
in continence or who could be a cause for scandal among the faithful. "It 
is clear-recalls the Directory-that, in order to guarantee and to protect 
this gift in a climate of serene balance and spiritual progress, all those 
measures which might distance the priest from all possible difficulties 
should be put into practice. "7 While the spirit of the norm is the same as 
that which inspired c. 133 of the CJC/1917, the reference now is generic in 
nature, and the detailed regulation is left, if necessary, to particular legis
lation. 

In addition to the reference, already contained in the canon, which is 
now the subject of our commentary, in regard to prudence of relationships 
with those persons whose company might place loyalty to this gift in dan
ger and might even awaken scandal among the faithful, the Directory rec
ommends that frequenting places, attending performances or undertaking 
readings which might endanger observance of the chastity of celibacy be 
avoided. When making use of social communications media, as agents or 

5. Ibid. 
6. CC, Directory . . .  , cit., no. 60. 
7. CC, Directory . . .  , cit., no. 60. 
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as consumers-adds this same document-"they should observe the nec
essary discretion and avoid anything which might cause harm to their vo
cation. "8 

Permanent unmarried deacons are subject to the norm of c. 277 in 
exactly the same manner as presbyters, also for those matters set forth 
under § 2. Married deacons, however, are not obligated to keep perfect 
and perpetual continence and may continue their normal married life. In 
this situation, as is logical, the precepts contained in § 2 would have to be 
adapted to their particular circumstances of persons held to the bond of 
matrimonial fidelity, and, at the same time, by that of consecration to the 
ministry. 

8. Ibid. 

349 



c. 278 

278 

Bk II. Pt. I. Christ's Faithful DE OTADUY 

§ 1.  lus est clericis saecularibus sese consociandi cum 
aliis ad fines statui clericali congruentes prosequen
dos. 

§ 2 . Magni habeant clerici saeculares praesertim illas 
consociationes quae, statutis a competenti auctori
tate recognitis, per aptam et convenienter approba
tam vitae ordinationem et fraternum iuvamen, 
sanctitatem suam in ministerii  exercitio fovent, 
quaeque clericorum inter se et cum proprio Episcopo 
unioni favent. 

§ 3. Clerici abstineant a constituendis aut participandis 
consociationibus, quarum finis aut actio cum obliga
tionibus statui clericali propriis componi nequeunt 
vel diligentem muneris ipsis ab auctoritate ecclesias
tica competenti commissi adimpletionem praepedire 
possunt. 

§ 1. Secular clerics have the right of association with others for the 
achievement of purposes befitting the clerical state. 

§ 2. Secular clerics are to hold in high esteem those associations espe
cially whose statutes are recognized by the competent authority and 
which, by a suitable and well-tried rule of life and by fraternal sup
port, promote holiness in the exercise of their ministry and foster the 
unity of the clergy with one another and with their Bishop. 

§ 3. Clerics are to refrain from establishing or joining associations whose 
purpose or activity cannot be reconciled with the obligations proper 
to the clerical state, or which can hinder the diligent fulfillment of the 
office entrusted to them by the competent ecclesiastical authority. 

SOURCES : § 1: PO 8; DPMB 109c 
§ 2 :  PO 8; UT 920 
§ 3: SCHO Resp. 8 iul. 1927 (AAS 19 [1927] 278); SCCong 
Resp., 4 feb. 1929 (AAS 21 [1929] 42); SCHO Resp., 11 ian. 
1951 (AAS 43 [1951] 91); UT912-913 

CROSS REFERENCES: cc. 223, 276, 279, 287 § 2, 298 
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COMMENTARY ------

Jorge de Otaduy 

1. The right of association is a natural right, grounded in the dignity 
of the human person and, therefore, may be exercised within the jurisdic
tional sphere of the Church. 

All the faithful "may create an association within the Church by vir
tue of the convergence of their free wills, provided that they pursue lawful 
ends, and, obviously, that they respect the hierarchical constitution of the 
people of God." 1 

Paragraph 1 of c. 278 recognizes in a generic sense that secular cler
ics have the right to associate with others, in order to attain ends that are 
in accord with their clerical state.2 "From antiquity, many secular priests 
have felt the need and appropriateness of making use of the personal ad
vantages derived from the fact of joining others in association for the pur
pose of cultivating the spiritual life, of fostering ecclesiastical culture, of 
exercising works of charity and of piety, and in order to pursue other pur
poses in full consonance with their sacramental consecration and their di
vine mission. "3 

Together with the area of the ministerial function, which generates a 
sacramental and juridical bond of dependence to the proper ordinary in all 
matters regarding the performance of pastoral tasks, there co-exists a le
gitimate area of personal autonomy, freedom and responsibility. This oc
curs, for instance, in regard to cultural, economic, social or spiritual 
aspects. 

Commitments may be made within these areas of free action by the 
cleric, through his voluntary participation in ecclesial or civil associa
tions, provided that, in this latter case, their purposes are congruent with 
the demands of clerical state. 

The exercise of the right of association does not conflict with the in
corporation of clerics into the diocesan presbyterate, because they are re
alities that unfold on different levels. The presbyterate, which is the first 
form of union of presbyters (cf. PO 8), does not constitute an association 

1. A. DEL PORTILLO, "Le associazioni sacerdotali," in Liber amicorum Monseigneur 
Onclin (Gembloux 1976), p. 137. 

2. For a thorough examination of this material, cf. R. RODRIGUEZ-OCANA, Las 
asociaciones de clerigos en la Iglesia (Pamplona 1989). 

3. SCCong, Deel., March 8, 1982, I. 
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of clerics, but rather is a form of organization of the ministry whose 
source is incardination.4 

2. Canon 278 , while it protects the right of association of clerics in all 
its forms, specifically considers the phenomenon of secular clerics pursu
ing associations among themselves. Even more so, in consonance with the 
council text from which it originates (PO 8), the canon takes interest , 
above all-as can be deduced from § 2-in those priestly associations that 
foster the sanctity of its members through the ministry and the union 
among priests and with their own bishop. 

Those forms of association which are generated by consecrated life, 
societies of apostolic life and clerical associations that make the exercise 
of sacred orders their own and which incardinate their members in that 
same society, lie outside its scope. Nor is specific reference made to those 
associations of the faithful, whether public or private, in which clerics 
work together with laypersons. As has been discussed above, c. 278 is con
cerned with associations of clerics intended to foster the sanctity of their 
members, precisely in the perfect performance of ministerial duties inher
ent to the priesthood. Those are associations that, as Vatican Council II 
has noted, are deserving of special appreciation and diligent encourage
ment on the part of the Church ( cf. PO 8). 5 

The function of promotion, as del Portillo maintains, would normally 
be carried out through the simple approval of the ecclesial authority given 
to the initiative, "reviewing the statutes with diligence and indicating any 
corrections which might be truly needed, in a constructive tone; praise or 
commendation of the association could be added to this, whenever it is 
considered suitable. "6 

The function of oversight also falls within the competence of the hi
erarchy-which is clearly different from intervention in the internal 
governance of the association-whose purpose is that of "preventing the 
activity of the association from threatening the common good or making it 
difficult to perform those obligations inherent to clerics, or from becom
ing a cause of deviation in matters of doctrine (about the nature of the 
ministerial priesthood, the proper purpose of the Church, etc.)."7 

3. The mandate contained in § 3 follows along that same line of pro
tection of the common good, by means of which clerics are prohibited
the precept of abstention involves prohibition-from creating or partici
pating in associations whose purpose or activity may be incompatible 
with the obligations inherent to the clerical state or which may be an ob-

4. Cf. CC, Directory on the ministry and life of priests, January 31, 1994, no. 17. 
5. Cf. CC, Directory . . .  , cit., no. 29. 
6. A. DEL PORTILLO, Le associazioni sacerdotali . . .  , cit., p. 147. 
7. Ibid., p. 148. 
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stacle to performance of the task which has been entrusted to them by the 
competent ecclesiastical authority. 

The canon fulfills the proper purpose of a juridical text , which 
should not be limited simply to repeating formulations of the magisterium, 
but rather should concern itself with confronting and resolving the most 
relevant problems that the phenomenon of association generates today in 
the life of the Church. 8 

The text which is now the subject of our commentary is an applica
tion of the general principle of the limitation on the exercise of rights, in 
response to the demands of the common good, the respect for the rights of 
others, and the performance of duties towards others, according to what 
is established in c. 223 § 1. Therefore, we do not find ourselves with a lim
itation of the freedom of clerics, but rather with a requirement for the use 
of freedom according to the subjective juridical status assumed as a fruit, 
precisely speaking, of freedom itself. 

A Declaration of the SCCong on March 8 ,  1982, forestalls any possi
ble abuses in the exercise of the right of association of clerics, which may 
lead to the rupture of their bond of ecclesiastical communion. It refers to 
political associations and to those that seek to gather deacons and presby
ters into a type of professional union. 9 

The former are rejected because they cloud the priestly mission and 
break ecclesial communion. The latter are rejected because they conceive 
of the exercise of the functions of the priesthood in the same terms as 
those of a labor relationship, thereby losing the sacramental roots of the 
ministry. They turn into genuine pressure groups in order to obtain im
proper or false reforms in the structure of the Church itself or to impose 
one's own points of view in those matters concerning the pastoral work 
which sacred ministers should undertake. 

The document reminds the hierarchy of the right and the duty they 
have to watch over, control, prohibit, penalize and punish, even using cen
sures, those clerics who establish or participate in associations of this 
type.10 

4. It is clear that the right of association is configured within a purely 
instrumental nature in regard to the exercise of another right which , inso
far as the faithful are concerned, also belongs to the cleric: the right to 
one's own spirituality. From this point of view, as the Directory on the 

8. Cf. G. FELICIANI, "I diritti fondamentali dei cristiani e l'esercizio dei munera docendi et 
regendi," in Les droits fondamentaux du chretien dans l'Eglise et dans la societe (Freiburg 
1981), p. 237. 

9. Cf. A. DE LA HERA, "El derecho de asociaci6n de los clerigos y sus limitaciones," in Ius 
Canonicum 23 (1983), pp. 171-197. 
10. Regarding the singularities of the right of association of permanent deacons, cf. CC, 

Directory for the ministry and life of permanent deacons, February 22, 1998, no. 11 (see 
commentary on c. 288). 
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Ministry and Life of Priests points out, "one must always respect, with 
deliberate care, the right of each diocesan priest to practice his own spiri
tual life in that way he deems most appropriate, always consistent with
as is obvious-the characteristics of his own vocation, as well as with the 
bonds emanating from it."11 

11 .  CC, Directory on the ministry and life of priests, January 31, 1994, cit., no. 88. 
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Tit. III. Ch. III. The Obligations and Rights of Clerics c. 279 

§ 1 .  Clerici studia sacra, recepto etiam sacerdotio, prose
quantur, et solidam illam doctrinam, sacra Scriptura 
fundatam, a maioribus traditam et communiter ab 
Ecclesia receptam sectentur, uti documentis prae
sertim Conciliorum ac Romanorum Pontificum deter
minatur, devitantes profanas vocum novitates et 
falsi nominis scientiam 

§ 2. Sacerdotes, iuxta iuris praescripta, praelectiones 
pastorales post ordinationem sacerdotalem insti
tuendas frequentent atque, statutis eodem iure tem
poribus , aliis quoque intersint praelectionibus, 
conventibus theologicis aut conferentiis, quibus 
ipsis praebeatur occasio pleniorem scientiarum sa
crarum et methodorum pastoralium cognitionem ac
quirendi. 

§ 3. Aliarum quoque scientiarum, earum praesertim quae 
cum sacris conectuntur, cognitionem prosequantur, 
quatenus praecipue administerium pastorale exer
cendum confert. 

§ 1. Clerics are to continue their sacred studies even after ordination to 
the priesthood. They are to hold to that solid doctrine based on sa
cred Scripture which has been handed down by our forebears and 
which is generally received in the Church, as set out especially in the 
documents of the Councils and of the Roman Pontiffs. They are to 
avoid profane novelties and pseudo-science. 

§ 2. Priests are to attend pastoral courses to be arranged for them after 
their ordination, in accordance with the provisions of particular law. 
At times determined by the same law, they are to attend other 
courses, theological meetings or conferences, which offer them an 
occasion to acquire further knowledge of the sacred sciences and of 
pastoral methods. 

§ 3. They are also to seek a knowledge of other sciences, especially those 
linked to the sacred sciences, particularly in so far as they benefit the 
exercise of the pastoral ministry. 

SOURCES: § 1: c. 129; PIUS PP. XII, Exhort. Ap. Menti nostrae, 26 sep. 
1950 (AAS 42 [1950] 692-693); CD 16, 28; PO 19; ES I, 7; SC
Cong Litt. circ., 4 nov. 1969, 5 (AAS 62 [1970] 125) 
§ 2: c. 131; SCCong Litt. circ., 4 nov. 1969, 16-25 (AAS 62 
[1970] 130-134); DPMB 114 
§ 3: PO 19; DPMB 114 

CROSS REFERENCES: cc. 276, 278, 283 § 2, 555 § 2, 1 ° 
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COMME NTARY ------

Jorge de Otaduy 

1. The title pertaining to sacred ministers has an initial chapter 
(cc. 232-264), in which the substantial contents of the right and duty 
of the Church to form clerics is explained in considerable breadth. 
Canon 279, which is now the subject of our commentary, formalizes the 
duty of those who are already ordained to continue their formation 
through the study of the sacred sciences and pastoral methods. 

The permanent formation of clerics was the direct object of consid
eration of conciliar decrees Christus Dominus 16; Presbyterorum ordi
nis 19; and Optatum totius 22. In addition, several later documents were 
concerned specifically with this subject, among which can be singled out 
the letter Inter ea, of the SCCong, dated November 4, 1969.1 RFIS, in turn, 
devoted numbers 100 and 101 to priestly formation following the semi
nary. To this list of documents is to now be added the Directory on the 
Ministry and Life of Priests, which points out in its extensive chapter III 
(nos. 69-97) the fundamental aspects of the subject which we are discuss
ing here.2 

The priestly ministry may be considered from the point of view of its 
generic nature, common to all other professions, and, in this sense, it de
mands a continual updating if one is to remain current and be effective. 
But human reasons are assumed and specified by supernatural reasons, 
which find support in the nature itself of the sacred ministry as a response 
to a vocation of God in the priesthood ( cf. PDV 70). Continuing formation 
is faithfulness to the priestly ministry and the process of continual conver
sion. 3 

The gift of the Holy Spirit, which sustains the presbyter in this faith
fulness, "calls on the priest to make use of his freedom in order to cooper
ate responsibly and accept permanent formation as a task entrusted to 
him" (PDV 70). This duty is not only an expression of his faithfulness to 
Christ, but also "an act of love for the people of God, in whose service the 
priest is placed. Indeed, an act of true and proper justice: The priest owes 
it to God's people, whose fundamental right to receive the word of God, 
the sacraments and the service of charity, the original and irreplaceable 
content of the priest's own pastoral ministry, he is called to acknowledge 

1. AAS 62 (1970), pp. 123-134. 
2. Cf. CC, Directory on the ministry and life of priests, January 31, 1994, cit. 
3. Cf. SYNOD OF BISHOPS, ordinary general assembly, The formation of priests in current 

circumstances, Propositio, no. 31, cit. in PDV, 70. 
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and foster. Ongoing formation is necessary to ensure that the priest can 
properly respond to this right of the people of God" (PDV 70).4 

2. Consonant with the above reasoning, c. 279 understands the intel
lectual formation of priests as a task aimed, first and foremost, at lending 
solidity to the principles of correct Catholic doctrine, more than treating 
questions of passing interest or debating school propositions. 5 

From this perspective derives the express mention of the traditional 
theological places, to which the cultivation of the true sacred science re
fers back. In the first place, the sacred scriptures, in whose assiduous and 
diligent study those who are concerned with the ministry of the Word 
should devote themselves, so that none may become "an empty preacher 
of the word of God to others, not being a hearer of the Word in his own 
heart" (DV 25). The tradition and magisterium of the councils and the 
Roman Pontiffs are mentioned next. It is urged, in regard to this last point, 
that "the documents of the Magisterium be explored in depth and shared 
in common, under an authorized guide, so that the unity of interpretation 
and of practice in diocesan pastoral work is thereby facilitated, which is 
of such benefit to the work of evangelization. "6 

The preceding should not be interpreted in the sense that permanent 
formation is to be reduced to a mere repetition of what is already known, 
but only that it should be guided towards a true enrichment of theological 
knowledge. So that it may achieve this end, in practice, specific norms 
about the ongoing formation of clerics indicate to the bishops the need 
that "one or more priests known for their learning and virtue shall be cho
sen as directors of studies to promote and direct pastoral lectures and 
other means considered necessary to encourage the scientific and pasto
ral formation of priests in the territory" (ES I, 7). To the extent possible, 
special courses should be organized to prepare those priests who are to be 
assigned to the formation and ongoing instruction of others, and with 
whom the bishop should maintain a close relationship. 7 

3. Although c. 279 focuses on the ongoing formation of clerics from 
the perspective of the obligation imposed on them, it cannot be doubted 
that performance of this duty implies, at the same time, the right of the 
cleric to have the appropriate means placed at his disposal. 

According to the text of § 2 of this canon, it is incumbent upon the 
bishop to legislate on this subject. No significant change can be seen in re
gard to the previous discipline, insofar as the means, when considered in 
generic terms, are concerned, among which might be mentioned pastoral 

4. Ibid.; also cf. CC, Directory . . .  , cit., no. 69, referring to the right of the faithful to the 
"good formation" of priests. 

5. CC, Directory . . .  , cit . , no. 77. 
6. Ibid. 
7. Cf. Inter ea, no. 13. Also cf. Directory ... , cit ., especially no. 90. 
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and other classes, theological meetings and conferences. Innovation can 
be found in the wide reference to particular law, in order to specify the 
manner and time for conducting these formational activities. The Direc
tory on the Ministry and Life of Priests points out that the content of 
these encounters for study should be established according "to a precise 
curriculum of formation in the Diocese, which, if possible, should be up
dated every year. "8 

The specific norms on the permanent formation of the clergy offer as 
suggested guidelines-and using variable terminology9-the following in
struments of formation : 

a) advanced courses, established in particular for young priests, but 
different from the so-called pastoral year; 10 

b) courses of study held over short periods of time-for example, 
during one week a year or one day a month- or even given as distance 
learning, in connection with the faculties of ecclesiastical sciences; 1 1  

c) priestly meetings in small-sized groups, especially suitable for the 
discussion of pastoral classes; 

d) libraries (libris probatae doctrinae instructae),  which the norm 
explicitly recommends; 12 and 

e) vacation time to deepen theological, canonical or pastoral studies, 
more properly called by the Directory on the Ministry and Life of Priests 
sabbatical periods.13 

The organization and development of the ongoing formation of cler
ics may be prudently entrusted by the bishop to faculties or theological 
and pastoral institutes, to the seminary, to entities or federations commit
ted to priestly formation, or some other center or institute which, depend
ing on their possibilities and opportunity, may be diocesan, regional, or 
national. "In any case, adherence to the demands of doctrinal orthodoxy, 
of fidelity to the Magisterium and to ecclesiastical discipline, to scientific 
competence, and to the suitable knowledge of real pastoral situations 
should be thus guaranteed."14 

Consideration about the ongoing formation of clerics from the per
spective of the law, as we have previously indicated, allows us to under-

8. CC, Directory . . .  , cit., no. 79. 
9. Cf. Inter ea, nos. 19-25 and Directory . . .  , cit., nos. 81-86. 

10. Regarding the pastoral year as an important part of a priest's formation, cf. Inter ea, 
nos. 16-17 and Directory ... , cit., no. 82. 

11. Note the possibility of making this obligatory after a period of ten to fifteen years of 
the priesthood. Cf. Inter ea, no. 20. 
12. Cf. Inter ea, no. 22. 
13. Cf. CC, Directory ... , cit., no. 83. One should consider the sabbatical period as neither a 

vacation nor a right. See c. 283. 
14. CC, Directory . . .  , cit., no. 81. 
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stand that the latter should be beyond any attempt at uniformity. The duty 
for oversight and fostering falls upon the competent authority, so that ec
clesial communion is not broken, but without causing injury to the rights 
of the cleric. The cleric , from the aspect of his formation, enjoys legiti
mate spheres of autonomy that must be respected. In this sense, the ca
nonical legislator suggests the encouragement of those institutions that 
will assist priests in their spiritual life, in their pastoral activities, and in 
particular-by virtue of the subject matter with which the document is 
concerned-in regard to those matters involving their intellectual forma
tion. 15 Among those institutions, associations of clerics occupy a promi
nent place (cf. c. 278), one of whose traditional purposes has been , 
precisely, that of promoting ecclesiastical culture. 

Pastoral prudence would advise the suitable accommodation of 
norms in cases of special situations. The Directory, in effect, places spe
cial attention on specific circumstances-youth, maturity, old age, spiri
tual crises-which must be taken into account when considering the 
ongoing formation of clerics. 16 

15. Cf. Inter ea, no. 25 and Directory . . .  , cit. , no. 88. 
16. CC, Directory . . .  , cit., nos. 93-97. 
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Clericis valde commendatur quaedam vitae communis 
consuetudo; quae quidem, ubi viget, quantum fieri po
test, servanda est. 

Some manner of common life is highly recommended to clerics; where it 
exists, it is as far as possible to be maintained. 

SOURCES: c. 134; PO 8; DPMB 112 

CROSS REFERENCES: cc. 275 § 1, 277, 278, 533 § 1, 550 § §  1 et 2. 

C OMME NTARY ------

Jorge de Otaduy 

1. Priestly fraternity has been enunciated, both in the CIC (c. 275 § 1) 
as well as in the magisterial texts of reference (PO 8), as a principle de
rived from sacramental ontology, but whose concrete operation is not spe
cifically spelled out. The exercise of cooperation and mutual assistance is 
left to be freely determined by the clergy, under the action of the Holy 
Spirit, who fosters the good of the Church and the sanctification of the 
priests themselves. 

However, there are two aspects pertaining to presbyteral commun
ion that find specific reference in the CIC: association of clerics and a 
common life. The last point is the subject of the current c. 280. 

2. The advantages of following this practice are clear: it fosters zeal 
and a spirit of charity among priests; it offers the faithful an admirable ex
ample of the detachment of the ministers of God from their own interests 
and from their own family; and, finally, it is testimony of the exquisite care 
with which those who practice the common life protect their priestly 
chastity. 

The recommendation to priests for a common life is not an innova
tion in regard to the preceding discipline. Canon 134 of the CIC/1917, in ef
fect, urged that it be introduced, and, where it was already in use, that it 
continue. References to subsequent pontifical magisterium may be multi
plied. 

Paul VI invited priests to form amongst themselves "a certain 
common life, entirely pointed towards the spiritual ministry, properly 
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speaking," as well as "the practice of frequent encounters, with a fraternal 
exchange of ideas, of plans and of experiences between brothers." 1 

A few years after the conclusion of Vatican Council II , the Synod of 
Bishops, which had met to reflect upon the priestly ministry, also mani
fested its desire that "a certain community of life or some type of shared 
living be fostered among the clergy. "2 

Under the terms used by the CIC and by the magisterial texts, in 
order to refer to the common life of presbyters, a clear intent to avoid ex
pressions that can be traced back to the religious experience can be seen. 
Community of life, within the same house and under a common discipline, 
is a specific trait of religious institutes and could also be a trait of other in
stitutes of consecrated life. It involves a way of common life, of a different 
nature than what is proposed for clerics, which, in the majority of cases, 
will not have any institutional form at all. 

The reasonable general requisite that parish priests and vicars be 
housed within the parish-the parish priest, in the parochial house-near 
the church (cf. cc. 533 § 1, 550 §§  1-2) may undergo some variation, with 
the appropriate permission of the ordinary ( cf. cc. 533 § 1, 550 § 1) and on 
the condition that sufficient and effective provision be made for the per
formance of parochial tasks. The general requirement yields, above all, be
fore the legitimate desire to reside in a common house of several 
presbyters ( cf. ibid.). The requirement of the CIC has been explicitly ex
plained recently by the Directory on the Ministry and Life of Priests: "It 
is to be wished-it is stated in this document-that parish priests be avail
able in order to foster a common life in the parochial house with their vic
ars, who effectively organize their cooperation and participation in 
pastoral care; and, in turn, vicars are to recognize and respect the author
ity of the parish priest, for the purpose of constructing a priestly commun
ion. "3 

The diverse forms of practicing a common life, as stated in the texts 
drawn from which c. 280 originates-common house, common table, com
mon prayer, common recreation-respond to the diversity of situations in 
which clerics find themselves, as a result of their pastoral obligations. 

During the year following ordination-called the pastoral year-it is 
especially recommended that some type of common life be practiced. 
"This period of formation may take place in a residence intended for this 
purpose (a house for clergy), or in a place that can constitute an exact and 
serene point of reference for all priests who are undergoing their first pas
toral experiences. "4 

1. PAUL VI, Enc. Sacerdotalis caelibatus, no. 80. 
2. Documenta Synodi Episcoporum, in AAS 63 (1971), p. 920. 
3. CC, Directory . . .  , January 31, 1994, cit. , no. 29. 
4. Ibid., no. 82. 
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§ 1.  Clerici, cum ministerio ecclesiastico se dedicant, re
munerationem merentur quae suae condicioni con
gruat, ratione habite tum ipsius muneris naturae, 
tum locorum temporumque condicionum, quaque ipsi 
possint necessitatibus vitae suae necnon aequae re
tributioni eorum, quorum servitio, egent, providere. 

§ 2. Item providendum est ut gaudeant illa sociali adsis
tentia, qua eorum necessitatibus, si infirmate, invali
ditate vel senectute laborent, apte prospiciatur. 

§ 3. Diaconi uxorati, qui plene ministerio ecclesiastico 
sese devovent, remunerationem merentur qua sui 
suaeque familiae sustentationi providere valeant; 
qui vero ratione professionis civilis, quam exercent 
aut exercuerunt, remunerationem obtineant, ex per
ceptis inde reditibus sibi suaeque familiae necessita
tibus consulant. 

§ 1. Since clerics dedicate themselves to the ecclesiastical ministry, they 
deserve the remuneration that befits their condition, taking into ac
count both the nature of their office and the conditions of time and 
place. It is to be such that it provides for the necessities of their life 
and for the just remuneration of those whose services they need. 

§ 2. Suitable provision is likewise to be made for such social welfare as 
they may need in infirmity, sickness or old age. 

§ 3. Married deacons who dedicate themselves full-time to the ecclesiasti
cal ministry deserve remuneration sufficient to provide for the selves 
and their families. Those, however, who receive a remuneration by 
reason of a secular profession which they exercise or have exercised, 
are to see to their own and to their families' needs from that income. 

SOURCES: § 1: CD 16; PO 17, 20; ES I, 4, 8; UT 921; DPMB 117 
§ 2: CD 16; PO 21; ES I ,  4, 8; UT 921 
§ 3: SDO IV, 19-21 

CROSS REFERENCES: cc. 191 § 2, 222, 230 § 1 ,  231 § 2, 263, 271, 274, 
288, 418 § 2, 506 § 2, 1274, 1286 
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COMMENTARY ------

Jorge de Otaduy 

1. Economic compensation for work, whenever it prevents other re
munerated activities from being performed, is a personal natural right. In 
this sense, Vatican Council II repeated a principle that has been peacefully 
adopted throughout the entire history of the Church: "Completely devoted 
as they are to the service of God in the fulfillment of the office entrusted 
to them, priests are entitled to receive a just remuneration. For 'the 
laborer deserves his wages' (Lk 10 :7), and 'the Lord commanded that 
they who proclaim the Gospel should get their living by the Gospel' 
(1 Cor 9:14)."1 

The basis of this right is rooted in their status as a sacred minister, 
although it emerges immediately from the bond of incardination. How
ever, the conciliar language, as well as that of the CIC itself, omits any ref
erence to the term ius and prefers others, of a less obligatory appearance, 
such as aequam recipiant remunerationem, remuneratio ab unoquoque 
percipienda, or remunerationem merentur. On the other hand, the CIC 
does not find any difficulty in expressly recognizing that right-ius ha
ben t ad hones tam remunerationem-on behalf of laypersons who, 
whether on a permanent or temporary basis, are devoted to the special 
service of the Church.2 

No attempt is made to ignore a right that has, as we have just stated, 
a natural content. It should be emphasized that even when ministerial 
work normally presupposes remuneration, the latter does not constitute 
the compensation that applies to it. From the right to honorable suste
nance, which incardinated clerics invoke, there follows a strict obligation 
of justice on the part of the competent authority, but its effective exercise, 
instead of being governed by the principles of commutative justice, is 
achieved through those principles that belong to distributive justice.3 

Ecclesial service of clerics is a ministry, and not a profession. The ju
ridical formalization of that relationship can only be achieved with diffi
culty-without producing its radical denaturalization-through the 
application of principles of strict contractual obligations. "The correlation 
between service and payment for such services," writes Bertone, "should 
put aside the fact that the ecclesiastical office is founded on an ecclesial 

1. PO 20. Cf. CC, Directory on the ministry and life of priests, January 31, 1994, no. 67. 
2. Cf. c. 231 §2. In particular, J. DE OTADUY, "El derecho a la retribuci6n de los laicos al 

servicio de la Iglesia," in Fidelium Jura 2 (1992), pp. 187-206. 
3. Cf. T. RINC6N-PEREZ, Manual de Derecho can6nico, 2nd ed. (Pamplona 1991), p. 197. 
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vocation, and therefore cannot be placed under the protection of any 
work contract currently in effect in the civil community. "4 

2. The discipline currently in effect on the subject examined in this 
canon has undergone a transformation of profound scope as a conse
quence of the driving force of the Council. This reform does not reflect 
principles of economics, but instead obeys profound reasons which are 
theological and canonical in nature. There are fundamentally two reasons, 
connected by a mutual and close relationship: a change in the system of 
incardination of clerics and that of the system of benefices. 

a) In the CIC/1917, the sustenance of clergy was directly linked to 
the so-called canonical title of ordination, this term being understood as 
the set of goods and wages through which that need was lawfully met. The 
ordinary title was that of benefice, while those of patrimony or pension 
were considered subsidiarily. Finally, the title of service to the diocese 
preserved its supplementary character. The institute of incardination was 
limited to fulfilling a disciplinary function, while the determination of ser
vice and sustenance were based on the title. 

Development of the doctrine regarding the universal nature of the 
priesthood-according to which all presbyters are, through the sacrament 
of orders, ministers of Christ, and as a result, of the universal Church 
( cf. PO l 0)-necessarily leads to a review of the norms on incardination. 
This came to be considered as a relationship of ministerial service
which expresses in concrete terms the universal designation involved in 
the reception of the sacrament of orders-and not as a simple disciplinary 
link of dependence upon a territory. In this sense, the title of ordination 
became unnecessary: the functions of service and sustenance which justi
fied its existence are now immediately assumed by incardination. 5 

b) The following affirmation of PO 20 is thus understood-and this 
involves the second point pertaining to the discipline on economic mat
ters towards which the Council indicated a profound renewal: "For this 
reason the so-called system of benefices is to be abandoned or else re
formed in such a way that the part that has to do with the benefice-that 
is, the right to the revenues attached to the endowment of the office
shall be regarded as secondary and the principal emphasis in law given to 
the ecclesiastical office itself. This should in future be understood as any 
office conferred in a permanent fashion and to be exercised for a spiritual 
purpose." 

4. T. BERTONE, "Obblighi e diritti dei chierici. Missione e spiritualita de! presbitero nel 
nuovo codice," in Lo stato giuridico dei ministri sacri nel nuovo Codex Juris canonici 
(Vatican City 1984), pp. 65-66. 

5. Cf. T. RINC6N-PEREZ, "Sobre algunas cuestiones can6nicas a la luz de la Exh. Apost. 
Pastores dabo vobis," in Ius Canonicum 65 (1993), pp. 341-342. 
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Consistent with the conciliar mandate, c.  1274 orders the creation of 
a special institute in each diocese to collect goods and offerings for the 
purpose of providing , in accordance with c. 281 ,  for the support of the 
clergy who render service to the diocese. The aforementioned canon ex
pressly states that all income shall be incorporated into this institute, and, 
to the extent possible, the same endowment of benefices, according to the 
provisions regulated under the particular law. 

The duty to provide for the adequate sustenance of sacred ministers 
devolves radically upon the faithful who are beneficiaries of their service 
(c. 222). However, this affirmation becomes so generic as to say, within 
the sphere of the state, that citizens have the obligation to remunerate of
ficials. 6 The subject upon which is imposed the obligation to support sa
cred ministers is, without doubt , the diocesan organization, or, more 
specifically, the juridical person which brings about incardination. 

3. Two aspects pertaining to the remuneration of the clergy which 
have considerable juridical interest still remain to be discussed: determi
nation of the subject of the law and the extent of the remuneration. Bear 
in mind that the general perspective of common law should be supple
mented, in this regard, by norms set forth in particular law. In a similar 
manner, the norms of the state may be relevant-frequently in nature of a 
concordat-in regard to measures of economic cooperation with the 
Church.7 

Canon 281 refers to the clergy devoted to the ecclesiastical ministry. 
The normal thing would be for priests to work with full devotion, in other 
words, with that essential and permanent availability to the orders of the 
diocesan bishop, which stems from priestly ordination itself and which 
takes priority before any other occupation of a non-pastoral nature which 
the priest might exercise. 

There exists a close relationship between the right to remuneration 
and the duty to perform ecclesiastical ministries. It should be understood 
that the cleric who does not observe the obligation of availability, as for
malized in c. 274 , waives any right to remuneration. But if non-compliance 
or suspension of the duty of the ministry were due to causes beyond the 
will of the cleric, the right to remuneration would not cease for that rea
son. 

The condition of clerics attached to other dioceses is governed, also 
in economic matters, by the provisions set forth in the written agreement 
that must be drawn up, as c. 271 requires. 

The majority of married deacons are immersed in the common life of 
people and will normally earn a living from their own secular work. When-

6. This comparison is from C. GULLO, "Ministero sacerdotale e rapporto di lavoro," in Il 
diritto di famiglia e delle persone (1979), pp. 1 158ff. 

7. For the Spanish case, cf. Acuerdo sabre asuntos econ6micos, January 3, 1979. 

365 



c. 281 Bk II. Pt. I .  Christ's Faithful DE OTADUY 

ever they are invited to limit their secular profession activity in order to 
devote themselves to the ministry on a part-time basis, the bishop will pro
vide for the economic support of their family, to the extent necessary. If a 
married deacon renders service on a full-time basis on behalf of the 
Church , he deserves, according to c. 281 § 3, remuneration that would be 
capable of supporting him and his family. 8 

The norms of common law are limited to establishing in a generic 
sense that the remuneration of the clergy shall be appropriate to their 
state, such that they may have a decent and respectable standard of living. 
It is incumbent upon the particular diocesan norms to set the amounts 
that priests are to earn. If the bishops' conference has determined in a 
binding manner some minimum basic amount on behalf of those who ren
der their services on a full-time basis, the bishop naturally would be obli
gated to respect it. Supplementary amounts may be added to this base 
amount , needed in order for the sum to be consistent with the circum
stances of each diocese and each priest. 

Presbyterorum ordinis 20 suggests that the remuneration of priests 
be "fundamentally the same for all." However, it also takes into account 
given factors, such as the nature of the position or the circumstances of 
time and place, in order to avoid "an excess of egalitarianism which is not 
consistent with distributive justice, nor would it necessarily be an expres
sion of Christian communication of goods."9 

Some provisions under particular law indicate that priests who carry 
out their activities at non-diocesan institutions having a canonical mission 
shall receive their honorarium through the bishopric. An indiscriminate 
application of this norm may violate the freedom that the canonical sys
tem accords to sacred ministers on this subject, or it could also be un
aware of situations that should be protected juridically. 

If, within a given territory, such a norm were established in a general 
sense , it would have to consider, at least , the possibility of authorizing 
clerics to earn their remuneration directly from those institutions where 
they work, provided that there are specific reasons for their pastoral mis
sion. 

The canonical norms do not refer to the situation of clerics who per
form secular jobs or professions. It is logical that non-ecclesiastical activi
ties are governed by their own jurisdiction, and not by the canonical one, 
without detriment to the fact that the cleric, by virtue of his personal sta
tus, continues his dependence on his ordinary and could be required to 
have the due authorization whenever the law so establishes it. 

8. Regarding the right to the salary of permanent deacons those involved in labor matters, 
cf. CC, Directory for the ministry and life of permanent deacons, February 22, 1998, cit., 
nos. 15-20 (see commentary on c. 288). 

9. T. RINC6N, commentary to c. 281, in Pamplona Com. 
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4. In close connection with the right now under discussion, we find 
another one, in regard to social benefits, in the event of illness, disability 
or old age, as formalized in § 2 of this same c. 281. The precept gives us to 
understand that we are dealing with rights-economic compensation and 
social benefits-that rest on the same juridical foundation and pastoral 
motivation. 

The effective exercise of this right demands the creation, by way of 
the language in c. 1274, of an institution which is to provide adequately for 
the social security of the clergy, whether it is diocesan or inter-diocesan in 
nature or created for an entire territory within an bishops' conference. 10 

The free initiative of the ecclesiastical authority may seek supplementary 
formulas for insuring the clergy, in accordance with the real possibilities 
of action. John Paul II-cited by way of example-has created the 
John XXIII Foundation in the Vatican City, for the purpose of promoting 
religious assistance, both moral and material, for elderly priests, with par
ticular reference to the pensioners of the Roman Curia.11 

The same conclusion can be drawn from a literal exegesis of canoni
cal norms regarding social benefits which have been mentioned here, ob
tained when dealing with the right to remuneration: the canonical 
legislator avoids the term ius and uses other expressions-provideatur, 
fines obtineri possunt-which seek to move away from the presumption 
of a strict subjective right that can be demanded from the ecclesiastical 
authority. 

Although canon law has not expressly formulated the right of clerics 
to social protection, the CIC undeniably establishes the obligation of the 
Church to provide for those needs. At the same time, the duties that de
volve upon the state in this regard should also not be overlooked. Clerics 
obviously do not lose their status as citizens, which is a sufficient title to 
collect certain social welfare benefits in the event of need. State interven
tion on this subject simply responds to the application of the principle of 
equality and non-discrimination of citizens, in this case on the basis of re
ligious reasons, as recognized in democratic states. 

10. Cf. PO 21. 
11 .  Cf. AAS 80 (1988), p. 1619. 
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§ 1.  Clerici vitae simplicitatem colant et ab omnibus 
quae vanitatem sapiunt se abstineant. 

§ 2.  Bona, quae occasione exercitii ecclesiastici officii 
ipsis obveniunt, quaeque supersunt, provisa ex eis 
honesta sustentatione et omnium officiorum proprii 
status adimpletione, ad bonum Ecclesiae operaque 
caritatis impendere velint. 

§ 1. Clerics are to follow a simple way of life and avoid anything that 
smacks of worldliness. 

§ 2. Goods which they receive on the occasion of the exercise of an eccle
siastical office, and which are over and above what is necessary for 
their worthy upkeep and the fulfillment of all the duties of their state, 
they may well wish to use for the good of the Church and for charita
ble works. 

SOURCES: § 1: c. 138; PO 16, 17; UT 914, 917 
§ 2: C. 1473; PO 17 

CROSS REFERENCES: cc. 274, 281, 285 § 4, 286, 529 § 1, 1282 

COMME NTARY ------

Jorge de Otaduy 

1. The renunciation of earthly goods is a demand of Christ directed 
at all the faithful, which is to be practiced to the extent befitting the condi
tion of each. Presbyters, while they do not assume poverty with a public 
promise, 1 "are invited to embrace voluntary poverty. By it, they become 
more clearly conformed to Christ" (PO 17). 

In consonance with the spirit of poverty which should imbue priestly 
behavior, c. 282 imposes upon clerics the mandate of a simple life, which 
"should translate into a lack of interest in, and detachment from, money, 
in the renunciation of all eagerness for possessing earthly goods ... into 
the choice of a modest dwelling, to which all may gain access, into the re
jection of everything that is, or even seems to be, luxurious, and into the 
growing tendency to off er free service to God and the faithful. "2 

1. Cf. CC, Directory for the ministry and life of priests, January 31, 1994, no. 26. 
2. JOHN PAUL II, General Audience, July 21,  1993, in L'Osservatore Romano, Spanish ed., 

July 23, 1993, p. 3 (English edition: July 28, 1993, p. 11) . Cf. Directory ... , cit., no. 67. 
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Availability for the sacred ministry also makes the practice of de
tachment from earthly goods highly necessary, which is discussed, among 
others, in c. 274. Only poverty, in effect, assures the priest of his availabil
ity to be sent wherever his work may be most useful and urgent, even 
though it may entail personal sacrifice ( cf. PDV 30). Or, to express it using 
the words of Vatican Council II, priests, "by using the world, then, as those 
who do not use it ... will come to that liberty by which they will be freed 
from all inordinate anxiety and will become docile to the divine voice in 
their daily life" (PO 17). 

The secular status of clerics, everything else notwithstanding, im
plies that presbyters have earthly goods and that they use them. Moreover, 
the mandate for a simple life is established immediately after recognizing 
the right to remuneration for exercising ecclesiastical ministry. However, 
economic compensation for pastoral services does not exactly reflect the 
principle of balance between contractual services rendered within the 
framework of commutative justice (cf. commentary on c. 28 1). That con
cept, lawful and valid in civil society, could generate within the Church a 
mentality directed at demanding one's rights vehemently, completely for
eign to the Gospels. Nor can the right stated in c. 281 be confused "with 
any kind of attempt to subject service to the Gospel and the Church to the 
advantages and interests that can derive from it" (PDV 30). 

2. Paragraph 2 of c. 282 cleanly extracts the consequence of the prin
ciples which have just been formulated and which is this: the use on be
half of the good of the Church and for works of charity of what is over and 
above those goods which the clergy receive when exercising their ecclesi
astical office, after they have provided for their own decent sustenance 
and fulfillment of all the obligations of their state. 

We cannot speak, however, of a juridical bond at this point, since giv
ing those goods that are left over-and the description itself of those 
goods as such-remains at the free discretion of the priest. On the other 
hand, administration of one's own economic resources falls within the 
scope of personal autonomy. The decision by means of which the cleric 
may choose an ecclesial end or works of charity in which he wishes to 
participate cannot be influenced by the urging of any outside authority, 
such as the bishop or the diocesan curia. It is necessary, therefore, to 
avoid those practices that might restrict the freedom of the clergy in re
gard to this point, as could be the case, for example, with the imposition 
of collecting honoraria through the bishopric whenever activities are car
ried out at non-diocesan institutions. It is appropriate to point out, along 
this same line, that uniformity in remuneration of all priests is not an unas
sailable principle and that justice may advise that both the nature of the 
office as well as the work actually performed by the priests be taken into 
account, for economic purposes. 
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One point of connection between priestly activity and earthly 
goods-which, in addition, directly implies the virtue of justice-is that 
pertaining to the administration of ecclesiastical goods. This must be done 
according to canonical norms and with the collaboration, to the extent 
possible, of lay experts. The clergy should always direct such goods 
towards those ends for whose attainment it is lawful in the Church to 
possess earthly goods-that is, on behalf of the organization of divine 
worship, to seek the decent sustenance of the clergy, and to undertake 
works of the apostolate or of charity, above all, on behalf of the poor 
(cf. PO 17). 

The last recommendation that can be read in PO l 7 is that which sug
gests that the clergy avoid all that might in any way distance the poor. Pas
toral charity of priests should lean towards "the preferential choice for all 
forms of poverty-old and new-which tragically exist in our world"3 and 
"will always bear in mind that the first misery from which man ought to be 
freed is sin, the ultimate root of all evils. "4 

3. CC, Directory . . .  , Januray 31,  1994, cit., no. 67. 
4. Ibid. 
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§ 1. Clerici, licet officium residentiale non habeant, a 
sua tamen dioecesi per notabile tempus iure particu
lari determinandum, sine licentia saltem praesumpta 
Ordinarii proprii, ne discedant. 

§ 2. lpsis autem competit ut debito et sufficienti quotan
nis gaudeant feriarum tempore, iure universali vel 
particulari determinato. 

§ 1. Clerics, even if they do not have a residential office, are not to be ab
sent from their diocese for a considerable time, to be determined by 
particular Law, without the at least presumed permission of their 
proper Ordinary. 

§ 2. They may, however, take a rightful and sufficient holiday every year, 
for the length of time determined by general or by particular Law. 

SOURCES: § 1: c. 143; SCCouncil Litt. circ., 1 iul. 1926 (AAS 18 [1926] 
312-313) 
§ 2: PO 20 

CROSS REFERENCES: cc. 265, 271, 395, 410, 533, 550, 1396 

COMME NTARY 

Jorge de Otaduy 

1. Paragraph 1 of this canon maintains the duty that falls upon the 
clergy to reside within the diocese, traditionally imposed by the canonical 
system. Canon 143 of the CJC/1917, in terms very similar to those that are 
used in the present c. 283-but, as we will see, with a somewhat different 
foundation-established that "clerics, even if they do not have a residen
tial office, are not to be absent from their diocese for a considerable time, 
to be determined by particular Law, without the at least presumed permis
sion of their proper Ordinary." 

The issue which is specifically discussed here appears to be cur
rently influenced by new factors of a sociological type-such as the grow
ing mobility which is demanded by work and social life-and, above all, of 
a juridical type. Among the latter, it is appropriate to ref er to the creation 
of new canonical figures in which, fortunately, has crystallized the strong 
sensibility present today in the Church on behalf of a better distribution of 
the clergy. Such is the case, for example, of what has been called aggrega
tion, regulated in c. 271, in order to facilitate the transfer of clergy to re
gions experiencing a grave shortage of priests, or also in regard to making 
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the process of incardination in a new diocese more flexible. A more de
tailed discussion of these subjects may be found in the commentary on the 
applicable canons. 

Another juridical factor that may affect the current regulation of the 
duty of residence of the clergy is the new sense attributed to the institu
tion of incardination as such. As is commonly known through the centu
ries, incardination was configured essentially as a bond of dependence 
within a territory. Continued residence in that place-meticulously regu
lated in the CIC/1917 by the so-called law of residence-came to be an as
sumption for exercising the duty of vigilance by the ordinary over the 
bond of incardination, while it simultaneously was the first consequence 
of the existence of that bond. At the current time, the duty of residence is 
truly an esteemed basis of incardination, the latter being understood as 
the relationship of full service to the diocese. 

In this way, residence is not conceptually linked to the exercise of an 
office, but rather to belonging to the diocese. Although the cleric may not 
be discharging an office within the jurisdictional structure of where he be
longs-a truly exceptional possibility, taking into account that promotion 
to sacred orders is related to ministerial service and that, furthermore, ef
fective performance of that service is the most radical of rights of the or
dained-he would also remain obligated by the mandate of residence. 
Incardination, as can be seen, still fulfills disciplinary objectives. 

Even though the duty of residence is imposed on clerics in a general 
sense, there are specific precepts in regard to particular offices. This is 
the case in regard to the bishop ( c. 395), the coadjutor and auxiliary 
bishop (c. 410), the parish priest (c. 533), and the parochial vicar (c. 550). 

2. Turning back to c. 283, we notice that the prohibition against ab
sence from the diocese without the permission of the ordinary refers to a 
departure over a significant period of time, which obviously exceeds an 
absence of several days. Setting the scope of an indeterminate concept 
that is introduced here is incumbent upon the particular law. When the 
CIC/1917 was in force, the authors disagreed about this point, holding 
varying opinions which ranged, in general, between one and three months 
(thus, for example, Chelodi and Maroto leaned towards the first position, 
and Vermeersch-Creusen towards the second). A favorable position to
wards extending this absence up to three months relied, as a point of ref
erence, on the vacation period granted to holders of given offices. The 
result is that, based on the system currently in effect, the vacation period 
tends to be reduced to one month, from which it seems reasonable to con
clude that this time span would constitute a significant period of time, 
for purposes of c. 283. 
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It must be kept in mind that grave non-fulfillment of the duty of resi
dence could constitute an offense, according to the text of c. 1396. 

In order to evaluate the legitimacy of the presumption of permission 
granted by the ordinary, when it is impossible to request it explicitly, pre
vailing custom would have to be observed, and, if applicable, require
ments established by the diocesan authority. 

As is obvious, absences on the part of the clergy, however justified 
and authorized they may be, should not alter the normal system of provid
ing ministerial services, an issue which ought to be considered in the ap
propriate provisions of the particular law. 

3. Paragraph 2 of c. 283 recognizes, on behalf of all the clergy-tak
ing the words of PO 20 literally-the right to have a proper and sufficient 
vacation every year. 

Universal law sets the time at one month for certain offices: dioce
san bishops (c. 395 § 2), auxiliary and coadjutor bishops (c. 410), parish 
priests (c. 533 § 2), and parish vicars (c. 550 § 3). 

It devolves upon particular law to set the vacation time for all re
maining priests and upon the diocesan organization to prepare an ade
quate program of replacements. 

Conceptually different from vacation time is the sabbatical period. 
The Directory on the Ministry and Life of Priests expressly indicates in 
this regard that "the danger of considering the sabbatical period as vaca
tion time or the danger of claiming it as a right be carefully avoided."1 

Sabbaticals are periods that are "more or less wide-in accord with 
actual possibilities-in order to be able to be with the Lord Jesus for a 
longer and more intense time, recovering strength and encouragement to 
continue along the path of sanctification ... Towards this end, monaster
ies, sanctuaries or other places of spirituality may play a marked role, for 
it to be possible to be away at large centers, leaving the presbyter free of 
direct pastoral responsibilities. "2 

The experience of dioceses that make use of these means is posi
tive, 3 although effectively carrying them out, as can easily be understood, 
involves significant difficulties and may, in fact, become unfeasible in 
those areas that suffer from a greater shortage of presbyters. 

Finally, the Directory recommends that the purpose of these periods 
be one of study or continuing education in the sacred sciences, while not 
forgetting the goal of spiritual and apostolic strengthening. 4 

1 .  CC, Directory on the ministry and life of priests, January 31 ,  1994, cit., no.83. 
2. Ibid. 
3. Ibid. 
4. Cf. ibid. 
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Clerici decentem habitum ecclesiasticum, iuxta normas 
ab Episcoporum conferentia editas atque legitimas loco
rum consuetudines, deferant. 

Clerics are to wear suitable ecclesiastical dress, in accordance with the 
norms established by the Bishops' Conference and legitimate local cus
tom. 

SOURCES: c. 136 § 1; ES I, 25 § 2d; SCCouncil Deer. Prudentissimo 
sane 28 iul. 1931 (AAS 23 [1931] 336-337); SCSUS Monitum, 
20 iul. 1949 

CROSS REFERENCES: cc. 285 § §  1 et 2, 929 

COMME NTARY ------

Jorge de Otaduy 

1. The universal law formulated in this canon refers to the wearing of 
ecclesiastical dress in the common relations of social life, not during litur
gical celebrations-an issue that is specifically discussed in other 
norms1-or, to put it in more general terms, within the scope of the pasto
ral ministry. 

The CIC, however, does not impose on all clerics a uniform dress 
code, but only entrusts the particular norm of the bishops' conferences, in 
accordance with legitimate local customs, which are to determine the type 
of ecclesiastical dress, which is to be used within the scope of the terri
tory under its competence. 

The use of a distinctive sign contributes, on one hand, to the deco
rum of the priest in his outward behavior or in the exercise of his ministry, 
but it serves, above all, as a manifestation within the heart of the ecclesi
astical community of the public testimony that all priests should give of 
their own identity and of the fact that they belong especially to God. 2 

1. Cf. c. 929, regarding the use of sacred vestments prescribed by the rubrics to celebrate 
and administer the Eucharist; the prescribed vestments for each celebration are described in 
nos. 297 to 310 of the GIRM. 

2. Cf. PAUL VI, Address to the clergy February 17, 1969, in AAS 61 (1969), p. 190; February 
17, 1972, in AAS 64 (1972), p. 223; February 10, 1978, in AAS 70 (1978), p. 191; JOHN PAUL II, 
Letter Novo incipiente, April 7, 1979, in AAS 71 (1979), pp. 403-405; "Address to the clergy" 
November 9, 1978, in Insegnamenti 1 (1978), p. 1 16; April 19, 1979, in Insegnamenti 2 (1979), 
p. 929. 
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The message of the Gospels that the clergy are called to transmit is 
expressed with words and also in external signs, especially important in 
today's world, so sensitive to the language of images. "In the present soci
ety," John Paul II has written, "in which the sense of the sacred has be
come so terrifyingly diminished, people have even more need of those 
calls to God, which cannot be disregarded without a certain impoverish
ment of our priestly service."3 

2. The subjects obligated by the universal norm are the clergy, with 
the exception of permanent deacons, by virtue of c. 288 and provided that 
the particular law does not establish otherwise. However, as is obvious, 
the latter should also adhere to the provisions about the way of dressing 
for liturgical celebrations, during the administration of the sacraments 
and when preaching. 

If the particular norm were to limit the scope of the mandate only to 
priests, it would not be interpreting correctly the text of the Code, which 
refers generally to clerics. 

In general , the bishops' conferences have established the use of the 
cassock or that of the clergyman. In a comprehensive vision that was 
much to the point , Martin de Agar reports that some decrees of the bish
ops' conferences require, in effect ,  such details as the color, the Roman 
collar (Puerto Rico, Dominican Republic), reasons for this prescription 
(Argentina, Ireland), or the warning that ecclesiastical dress does not re
lease one from wearing the vestments prescribed for ceremonies (Ecua
dor, Colombia). 

In some countries, the use of another type of garment or of ecclesial 
signs is permitted, such as the dress-dignified, serious, dark-colored
with the cross as a sign of clerical status (Philippines, Ecuador, Colombia, 
Scandinavia , Uruguay). At times, religious clerics have also been taken 
into account, by proscribing the habit of their own institute (Venezuela ,  
Ecuador). 

The force and the tone prescribed by the discipline of ecclesiastical 
dress are very diverse: from the clearly imperative, typical of legal lan
guage, to the merely exhortative or persuasive. It should not be forgotten, 
even so, that the competence attributed by canon 284 to bishops' confer
ences is that of establishing the type of dress that is considered appropri
ate for a cleric in that particular place , not the obligation to wear it, which 
has been established in this canon.4 

3. JOHN PAUL II, "Letter to the Vicar of Rome," September 8, 1982, in L'Osservatore 
Romano, October 18-19, 1982. 

4. Cf. J.T. MARTIN DE AGAR, Legislazione delle Conferenze episcopali complementare al 
CIC (Milan 1990), p. 8. (Editor's Note: For complementary norms promulgated by English 
language bishops' conferences, see Volume V, Appendix 3.) 
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Article 66 of the Directory on the Ministry and Life of priests of 
January 31, 1994, addresses the question of ecclesiastical attire. (i) It re
fers to recent pontifical magisterial teachings and reviews the doctrinal 
basis and pastoral reasons for the use of ecclesiastical garb by sacred min
isters, as prescribed by c. 284. (ii) It stipulates the manner of effectuating 
the universal law: "The attire, when it is not a cassock, must be different 
from the manner in which the laity dress, and conform to the dignity and 
sacredness of his ministry. The style and color should be established by 
the Bishops' conference, always in agreement with the dispositions of the 
universal law." In order to reinforce the importance of adhering to these 
criteria, the article categorically states, "Because of their incoherence 
with the spirit of this discipline, contrary practices cannot be considered 
legitimate customs, and should be removed by the competent authority. " 

A Clarification of the PCILT dated October 22, 1994 has stated that 
general decrees of bishops' conferences issued as norms complementary 
to universal law (in this case, c. 284) must be interpreted in a manner con
sistent with any instructions or explanations by the same supreme author
ity that promulgated the CIC. The Clarification adds, "In accordance with 
what is prescribed in canon 32, these dispositions of article 66 of the Di
rectory obligate all those who are called to observe the universal norm of 
canon 284, whether Bishops or priests, not however permanent deacons 
( cf. c. 288). Diocesan Bishops, moreover, are the competent authority to 
require obedience to such discipline and to remove any customs contrary 
to the use of ecclesiastical dress ( cf. c. 392 § 2). The bishops' conferences 
have the task of facilitating each of the diocesan Bishops in carrying out 
their duty. "5 

The Directory itself concludes by stating, "Aside from exceptional 
situations, the failure to wear ecclesiastical dress on the part of the cleric 
may belie a weak sense of the singular identity of the pastor who is com
pletely devoted to the service of the Church."6 

5. Clarification of the PCILT, October 22, 1994, in Sacrum Ministerium, 1995, pp. 263-
273. With respect to the juridical status of the provisions of the Directory that establish the 
manner of executing universal laws (and particularly art. 66), the Clarification declares that 
they are in the category of general executory decrees (cf. c. 32 CIC). 

6. CC, Directory . . .  cit., no. 66; Cf. PAUL VI, "General Audience," September 17, 1969, in 
Insegnamenti 7 (1969), p. 1065; "Address to the clergy," March 1, 1973, in Insegnamenti 11 
(1973), p. 176. 
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285 

Tit. III. Ch. III. The Obligations and Rights of Clerics c. 285 

§ 1. Clerici ab iis omnibus, quae statum suum dedecent, 
prorsus abstineant, iuxta iuris particularispraes
cripta. 

§ 2. Ea quae, licet non indecora, a clericali tamen statu 
aliena sunt, clerici vitent. 

§ 3. Officia publica, quae participationem in exercitio ci
vilis potestatis secumferunt, clerici asssumere ve
tantur. 

§ 4. Sine licentia sui Ordinarii, ne ineant gestiones bono
rum ad laicos pertinentium ant officia saecularia, 
quae secum feruntonus redendarum rationum; a fi
deiubendo, etiam de bonis propriis, inconsulto pro
prio Ordinario, prohibentur; item a subscribendis 
syngraphis, quibus nempe obligatio solvendae pecu
niae, nulla definita causa, subscipitur, abstineant. 

§ 1. Clerics are to shun completely everything that is unbecoming to their 
state, in accordance with particular Law. 

§ 2. Clerics are to avoid whatever is foreign to their state, even when it is 
not unseemly. 

§ 3. Clerics are forbidden to assume public office whenever it means 
sharing in the exercise of civil power. 

§ 4. Without the permission of their Ordinary, they may not undertake the 
administration of goods belonging to lay people, or secular offices in
volving the obligation to render an account. They are forbidden to act 
as surety, even with their own goods, without consulting their proper 
Ordinary. They are not to sign promissory notes involving the pay
ment of money but do not state the reason for the payment. 

SOURCES: § 1: c. 140; SCCouncil Litt. circ., 1 iul. 1926 (AAS 18 [1926 ] 
312-313); SCHO Deer. Suprema Sacra Congregatio, 26 mar. 
1942 (AAS 34 [1942] 148) 
§ 2: C. 139 § 1 
§ 3: c. 139 § 2; SCCouncil Resp., 15 mar. 1927 (AAS 19 [1927] 
138); SCCouncil Deer. Cum activa, 16 iul. 1957 (AAS 49 
[1957 ] 635), SCCouncil Notif ,  15 feb. 1958 (AAS 50 [1958] 
116); UT Passim; l0ANNES PAULUS PP. II, Let. Magnus dies, 8 
apr. 1979, 7 (AAS 71 [1979] 404) 
§ 4: C. 139 § 3 

CROSS REFERENCES: cc. 227, 286, 287, 288, 289, 1399 
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COMME NTARY ------

Jorge de Otaduy 

1. The preceding canons (273-284) contain the fundamental positive 
prescriptions that determine the form of the particular lifestyle that be
longs to sacred ministers. The following canons ( cc. 285, 286, 287 and 289) 
group together the primary prohibitions affecting clerical conduct. 

Knowledge acquired through negative means may result on many oc
casions particularly suitable-also within the juridical sphere-in order to 
understand the reality that is the object of study. While the value proposed 
by the positive norm may be achieved through a plurality of behaviors 
whose exhaustive consideration ordinarily escapes the interpreter of 
the law, the prohibitive norm indicates a concrete negative value which 
emerges, without any doubt whatsoever, as a boundary that cannot be 
crossed by just behavior. In this sense, prohibitions or negative recom
mendations fulfill an important mission, insofar as the establishment of 
the statute of sacred ministers is concerned. 

Behaviors that are prohibited to clerics are understood as those 
proper to the laity. Such negative mandates attempt to forestall the ten
dency, always present, towards the laicization of the sacred ministry. As 
John Paul II has recalled, "our task is that of serving truth and justice 
within the dimensions of human temporality, but always from within a 
perspective which should be that of eternal salvation." 1 

The variety of prohibitions outlined in these canons may find a sys
tematic context-beyond their precise legal position, not always well jus
tified-within a wider framework of reference consisting of the following 
spheres: 

a) economic (cc. 285 § 4 and 286); 

b) political ( cc. 285 § 3 and 287); 

c) military (cc. 289 § 1); 

d) social (cc. 285 §§ 1 and 2). 

The exegetical nature of these commentaries makes it advisable, 
however, that the legal order be closely adhered to, even though it may at 
times lead to a fragmentary treatment of these matters. 

1. JOHN PAUL II, Letter Novo incipiente, April 8, 1979, no. 7, in AAS 71 (1979), p. 404; also 
cf. Discurso al clero de Roma, November 9, 1978, no. 3, in L'Osservatore Romano, Spanish 
ed., November 19, 1978, p. 11 .  (English edition: "Pope John Paul II to the Roman Clergy," 
November 9, 1978, no. 3, in L'Osservatore Romano, November 16, 1978, p. 3.) 
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2. The first references in c. 285, §§  1 and 2, are directed towards pro
hibitions of a social order: those behaviours that detract from or are for
eign to the clerical state. 

In contrast to the remaining assumptions in which the type of repre
hensible activity is indicated specifically, in these cases the reference is 
generic and, in a certain sense, residual. The wide degree of unseemly or 
foreign behaviors refers to all those that are judged to be inappropriate for 
the clergy and that are not specifically considered under other legal 
norms. 

Unseemly behavior detracts from the clerical state; in other words, it 
is contrary to the dignity and social reputation that the sacred ministry de
serves. The CJC/1917 mentioned, by way of example, the practice of 
games of chance or of hunting, bearing arms, frequenting bars or attend
ing performances, dances and parties. 

The spirit of the norm is preserved in all its strength, even though the 
CIC refers back to the prescriptions imposed by particular law as to the 
determination of behaviors to be rejected. It is reasonable to suppose, in 
effect, that particular norms will adapt better to the changing circum
stances of culture, place and time. The canon, however, does not require 
bishops' conferences to hand down the applicable norms, as occurs with 
cc. 276 and 284. The promulgation of such norms remains, therefore, at 
the free discretion of the competent authority, which, on occasion, will 
not necessarily be the bishops' conference, but each bishop in his own di
ocese. 

Deeper immersion in the mystery of the Church carried out by Vati
can Council II, has powerfully contributed to the development of a theol
ogy of the priesthood as well as a theology of the laity, and, as a result, the 
specification of the role and functions incumbent on each within the peo
ple of God. 

An adequate understanding of the ontology of the ministerial priest
hood and its sacred purpose naturally leads to the perception of what 
could be unbecoming to the specific status of the clergy. At the same time, 
"The more the laity's own sense of vocation is deepened, the more what is 
proper to the priest stands out" (PDV 3). 

In view of the undesirable ways in which the clergy can become in
volved in the secular sphere, the law recognizes the competence of the 
laity in order to act in that sphere, "handling and ordering temporal affairs 
according to God," and it establishes the participation of clerics in secular 
offices as entirely out of the ordinary. 

On the other hand, nothing prevents the universal or particular legis
lator from referring specifically to given behaviors in order to declare 
them to be foreign to the priestly state. Such was the case when religious 
and clerics were prohibited from exercising the office of psychoanalyst, 
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ad mentem c. 139 of the CIC/1917, currently in effect at that time, and 
through monitum dated July 15, 1961, handed down by the SCHO. 

3. Paragraph 3 of c. 285 prohibits the clergy from participating in the 
exercise of civil power. This norm, as it has been so aptly written, "finds 
its justification in doctrine in the same ontology of the ministerial priest
hood"2 and, as a result, in the mission itself of the sacred ministers, conse
crated by a particular sacrament and sent to be "dispensers of the 
mysteries of God" (1 Cor 4:1), "to preach the Gospel and shepherd the 
faithful as well as to celebrate divine worship as true priests of the New 
Testament" (LG 28). 

Three points are worthy of emphasis in the commentary on this 
norm: 

a) It is about a universal law. It imposes an obligation, therefore, on 
all priests of the Latin Church, secular and religious alike, whatever the 
personal and social circumstances are in which they live and exercise 
their ministry. 

b) The prohibition is extended to the exercise of civil power in all its 
forms: executive, legislative and judicial. 

c) In addition to containing relevant moral content, c. 285 § 3 gives 
shape to a true norm of imperative law, which goes well beyond simple ad
vice or recommendation. This can be inf erred, without doubt, from the 
quality of the tone of the prohibition and from the absence of consider
ation of the possibility of seeking permission to act otherwise. 

The fact that the norm does not penalize the opposing behavior as of
fensive is not fully consistent with the preceding statement, even more so, 
if it is kept in mind that other prohibitions imposed with less insistence
that of exercising negotiations or business, for example-do indeed con
stitute offenses. 

All the same, violation of the norm in c. 285 § 3 may give rise to penal 
sanctions through the singular precept, and also whenever it is believed, 
according to c. 1399, that the specific gravity of the offense requires it and 
that scandals need to be prevented or repaired. 

4. Paragraph 4 contains various prohibitions on the economic level. 
The Directory on the Ministry and Life of Priests of 1994 resolutely es
tablishes, in turn, that the priest "shall abstain from profit-making activi
ties unbecoming to his ministry. "3 

Engaging in activities of this type is inconsistent with the spiritual 
nature of the sacred ministry. Similarly, it is not edifying to the faithful, 
since it involves excessive zeal for temporal goods, and it presupposes 

2. T. RINC6N-PEREZ, commentary on c. 285, in Pamplona Com. 
3. CC, Directory on the ministry and life of priests, January 31, 1994, no. 67. 
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that certain economic risks will be assumed, which, on occasion, may 
even affect ecclesiastical goods. 

a) Clerics are prohibited from administering the goods of the laity, ei
ther through the management of estates belonging to private individuals 
or by holding positions in companies or civil societies or in public admin
istration. The requirement that acts of administration entail the rendering 
of accounts seems to demand a certain habitual behavior, which leaves oc
casional acts rendered by way of friendship or on an emergency basis, in 
order to avoid financial harm, beyond the scope of the norm. If the activity 
performed could be classified as true professional services, the prohibi
tion would more than likely fall under the application of c. 286. 

The permission of the ordinary would naturally be appropriate, in 
order to act in the opposite sense, whenever there is a reasonable and ur
gent reason for doing so. Normally, it would be on a temporary basis until 
the situation of risk that had triggered the intervention is resolved or a fa
vorable settlement of the business is reached. 

The prohibition does not extend to the management of one's own es
tate, a matter which falls under the scope of private autonomy of the 
cleric, provided that it does not become a professional activity, incompati
ble with the mandate of c. 286. 

b) The prohibition imposed on clerics against acting as surety, even 
with their own goods, is established to a lesser degree than the latter. It is 
sufficient to consult one's own ordinary before making the pertinent deci
sion. 

Surety is a contract by means of which one pledges to pay or fulfill 
an obligation on behalf of a third party, in the event that the latter fails to 
do so. Included within the scope of behavior prohibited in this canon is 
the issuance of an endorsement through which payment of a promissory 
note is guaranteed. 

The risk for the ecclesiastical patrimony does not exist in these 
cases, which is primarily what justifies the intervention of the ecclesiasti
cal authority. Thus, the latter maintains solely an indirect interest in the 
transaction, by virtue of the principle according to which he is responsible 
for watching over the decent sustenance of the cleric, but he at least de
serves to be heard. 

c) Paragraph 4 of c. 285 ends with the mandate to abstain from sign
ing documents in which the obligation to pay an amount of money is as
sumed without specifying the cause. It constitutes a measure directed at 
limiting the risks to the ecclesiastical patrimony, thereby demanding cau
tionary behavior on the part of its administrators. 
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Prohibentur clerici per se vel per alios, sive inpropriam 
sive in aliorum utilitatem, negotiationem aut mercatu
ram exercere, nisi de licentia legitimae auctoritatis ec
clesiasticae. 

Clerics are forbidden to practise commerce or trade, either personally or 
through another, for their own or another's benefit, except with the per
mission of the lawful ecclesiastical authority. 

SOURCES: c. 142; SCconc Deer. Plurimis ex documentis, 22 mar. 1950 
(AAS 42 [1950) 330-331) 

CROSS REFERENCES: cc. 285, 288, 1392 

COMME NTARY ------

Jorge de Otaduy 

1. Commerce is the generic term, while trade is the specific term. 
The latter term is applicable, within the scope of economic relations, to 
transactions of exchange or trade. It designates something more than the 
pure fact of purchase or sale, being used to designate all kinds of acts as a 
middleman, which off er as a final result the placing of articles at the dis
posal of those demanding them. 

The typical characteristics describing the activity of commerce can 
be indicated in the following four ways: a) acting as an intermediary be
tween producers and consumers; b) acting as an intermediary through ex
change; c) a habitual exchange , where it rises to the level of professional 
status; and d) profit-making intent. 

There are multiple classifications under which this activity might 
fall. In considering the subject of such transactions, it is appropriate to 
single out the commerce in goods, money and articles. In the first case, if 
resale is sought in the same manner, then it involves purely commercial 
activity; if a certain trade occurs through work, it would then be classified 
as industrial commerce. 

2. The Directory on the Ministry and Life of Priests recalls once 
again that the priest is to use goods "with a sense of responsibility, correct 
intent, moderation and detachment ... and, through this, shall abstain 
from profit-making activities unbecoming to his ministry. "1 

1. CC, Directory on the ministry and life of priests January 31, 1994, no. 67. 
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For such activities to become subject to prohibition under this 
canon, it is imperative that , on one hand, profit-making intent be present , 
this being understood as that which seeks something more than the nor
mal preservation of one's own patrimony; and, on the other, habitual, the 
performance of occasional economic activities not being sufficient to rep
resent prohibited behavior. I t  is necessary that those practices would 
transform the cleric into a businessman, in the opinion of prudent and dis
interested persons. 

Investment in the stock exchange of one's own personal patrimony 
does not fall within the scope of what is prohibited under this canon, be
cause such transactions, according to the common judgment of people, 
are not considered a business as long as they do not constitute a prof es
sional activity. 

The prohibition against doing business affects clerics, either person
ally or through others. The essential reasons which advise against such 
practices continue to be fully valid, even if the collaboration of intermedi
aries is sought, in order to avoid, as far as possible, the negative effects 
which ordinarily arise from such behavior on a pastoral level. Similarly, 
the canon warns us that a good end-the benefit of third parties-does 
not justify engaging in commercial activities. 

3. Permission of a legitimate ecclesiastical authority is possible. It is 
possible to imagine, for example, the case of the complete lack of re
sources in order to subsist by other means. By virtue of the wide faculties 
conferred under c. 87 to the diocesan bishop on the subject of dispensa
tions, it would be the latter who would grant the appropriate authoriza
tion. 

Violation of this norm is the basis of a offense defined under c. 1392, 
and is punishable with an indeterminate penalty. 

This canon modifies the regulations introduced by decree of the SC
Council, dated March 22, 1950, which imposed the penalty of excommuni
cation latae sententiae, reserved in a special way to the Apostolic See, 
and in the most serious cases, the penalty of degradation, imposed on cler
ics who violated this norm. 
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§ 1.  Clerici pacem et concordiam iustitia innixam inter 
homines servandam quam maxime semper foveant. 

§ 2. In factionibus politicis atque in regendis consocia
tionibus syndicalibus activam partem ne habeant, 
nisi iudicio competentis auctoritatis ecclesiasticae, 
Ecclesiae iura tuenda ant bonumcommune promo
vendum id requirant. 

§ 1. Clerics are always to do their utmost to foster among people peace 
and harmony based on justice. 

§ 2. They are not to play an active role in political parties or in directing 
trade unions unless, in the judgment of the competent ecclesiastical 
authority, this is required for the defense of the rights of the Church 
or to promote the common good. 

SOURCES: § 1: PO 6; GS 91-93; UT 912-913; Syn. Bish. Convenientes ex 
universo, 30 nov. 1971 (AAS 63 [1971] 932-937) 
§ 2: CodCom Resp. I, 2-3 iun. 1918 (AAS 10 [1918] 344); 
BENEDICTUS PP. XV, Let., 12 mar. 1919 (AAS 11 [1919] 122-
123); Seer. St. Let., 2 oct. 1922; SCR Litt. circ. ,  10 feb. 1924; 
SCconc Resp., 15 mar. 1927 (AAS 19 [1927] 138); UT 912-913 

CROSS REFERENCES: cc. 227, 278, 285, 768 

COMME NTARY ------

Jorge de Otaduy 

1. Paragraph 1 of the canon establishes the positive and generic duty 
of clerics to foster the preservation of peace and harmony among people. 
This should be particularly true within the Church, logically enough, 
where priests should appear as men of peace, communion and dialogue 
( cf. PDV 18). "Theirs is the task, then, of bringing about agreement among 
divergent outlooks-Vatican Council II teaches-in such a way that no
body may feel a stranger in the Christian community. They are to be at 
once the defenders of the common good, for which they are responsible in 
the bishop's name; and at the same time the unwavering champions of 
truth lest the faithful be carried about with every wind of doctrine as rec
ommended by St. Paul (cf. Eph 4:14)" (PO 9). 

The mission of establishing relations of brotherhood and service 
with people is extended to brothers and sisters of other churches and 
Christian denominations, to the faithful of other religions, to people of 

384 



DE OTADUY Tit. III. Ch. III. The Obligations and Rights of Clerics c. 287 

good will, in a special way to the poor and weakest, and to all those who 
seek, even without knowing or saying it, the truth and salvation of Christ 
( cf. PDV 18). 

The object of the promotion of peace as stated in the CIC is to be 
precisely that which is founded in justice. This means, therefore, that the 
cleric is responsible "to do everything possible in defense of the rights of 
the human being whenever such rights respond to true demands of natural 
or positive justice. "1 

Certainly, "Christ did not bequeath to the Church a mission in the po
litical, economic,  or social order: the purpose he assigned to it was a reli
gious one. But this religious mission can be the source of commitment ,  
direction, and vigor to establish and consolidate the community of people 
according to the law of God" (GS 42). Those interventions of the clergy in 
such subjects as, for example, the dignity and freedom of the human per
son,  the obligations which pertain to human beings united in society or 
the manner in which to order temporal affairs, according to the plan es
tablished by God ( cf. c. 768), would not be classified as political interfer
ence, if the motive inspiring them were truly "to help the laity form their 
own correct conscience. "2 

2. In contrast with the generic formulation of the paragraph we have 
just commented on, the second paragraph contains a negatively formu
lated duty in very precise terms: this involves a prohibition directed at the 
clergy against actively participating in politics and the management of 
union affairs. The firm position of the Church on this point responds to a 
deep conviction that it, "because of its universality and catholic nature, 
cannot bind itself to the contingencies of history."3 As a result, the state of 
freedom, fruit of the separation from active politics, "highly suits the 
priest, who is the spokesman of Christ when he proclaims human redemp
tion and his ministry when he applies its fruits in all fields and levels of 
life. "4 Political and union activities are good things in themselves, but 
"they are foreign to the clerical state, since they could come to constitute 
a grave danger of rupture of ecclesial communion. "5 

By virtue of the service that he must render to individuals and soci
ety, the presbyter cannot fail to be interested in all those questions relative 
to public administration, which inevitably entail an ethical dimension. The 
priest, in addition, preserves the right to have a personal political opinion 
and to exercise his right to vote, according to his conscience. "In those cir-

1. T. RINC6N-PEREZ, commentary on c. 287, in Pamplona Com. 
2. SYNOD OF BISHOPS, 1971, in L'Osservatore Romano, Spanish ed., December 12, 1971, 

p. 4. 
3. CC, Directory on the ministry and life of priests, January 31, 1994, cit., no. 33. 
4. JOHN PAUL II, General Audience, July 28, 1993, in L'Osservatore Romano, Spanish ed., 

July 30, 1993, p. 3 (English edition: August 11 ,  1993, p. 7). 
5. CC, Directory ... , cit., no. 33. 
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cumstances in which diverse political , social or economic choices legiti
mately present themselves," pointed out the Synod of Bishops in 1971, 
"presbyters, like all citizens, have the right to make their own choices. "6 

This is not-as no right is-an unlimited right. The external manifes
tation of personal political preferences may be reasonably restricted by 
the demands of a pastoral ministry which seeks to reach everyone, to pro
claim the Gospels in their fullness, and to be a valid sign of unity among all 
people. In addition, "within the framework of the Christian community, it 
should have respect for the maturity of the laity and, what is more, should 
strive to assist them to achieve this, through the formation of con
science. "7 In any event, he should avoid displaying his own opinion as the 
sole legitimate one, considering, in accordance with magisterial teachings, 
that "political choices are contingent by nature and do not express the 
Gospels, completely, adequately or perennially"8; that "a political party," 
as John Paul II adds, along this same line of thought ,  "can never be identi
fied with the truth of the Gospel , nor could it ever be, therefore, the object 
of absolute allegiance, unlike what happens with the Gospel. "9 

As a logical consequence, "the presbyter, witness of future things, 
should keep a certain distance from any political position or effort."10 He 
should keep in mind that relative aspect of political activities "even when 
citizens of Christian faith create, in a plausible way, parties inspired ex
pressly in the Gospels, and he should not cease to strive to make the light 
of Christ also shine on other parties and social groups."11 

3. The juridical norm extends the scope of this prohibition to active 
participation in political parties. I understand that this does not only con
sist of exercising management functions; it should also include member
ship, whose simple knowledge is susceptible to triggering the rejection 
that this canonical prohibition seeks precisely to stop. The treatment that 
warrants the participation of the clergy in union associations is something 
very different. What is forbidden in this hypothetical situation is, strictly 
speaking , participation on an active basis in maintaining those organiza
tions. 

"Presbyters who, in the generosity of their service to the evangelical 
ideal ,"  John Paul II teaches us, "feel the tendency towards immersing 
themselves in political activity, in order to contribute more effectively to 
healing political life, by eliminating injustices, exploitation and oppres
sions of all kinds, are reminded by the Church that, along that road, it is 

6. SYNOD OF BISHOPS, 1971, in L'Osservatore Romano, Spanish ed., December 12, 1971, 

p. 4. 
7. JOHN PAUL II, General Audience, July 28, 1993, cit. 
8. SYNOD OF BISHOPS, 1971, cit. 

9. JOHN PAUL II, General Audience, July 28, 1993, cit. 
10. SYNOD OF BISHOPS, 1971, cit. 

1 1 .  JOHN PAUL II, General Audience, July 28, 1993, cit. 

386 



DE OTADUY Tit. III. Ch. III. The Obligations and Rights of Clerics c. 287 

easy to see oneself involved in party struggles, running the risk of collabo
rating, not in the birth of a just world, to which we all aspire, but rather, to 
new and worse forms of exploitation of poor people. They should know, in 
any case, that they do not have the mission or the charism from on high 
for that endeavor in political action and participation."12 It is also appro
priate to recall, in the words of the Directory on the Ministry and Life of 
Priests, that reducing the priestly mission "to temporal tasks-purely so
cial or political, and outside, in any case, their own identity-is not a con
quest, but a very grave loss for the evangelical fruitfulness of the entire 
Church." 13 

4. Whenever defense of the rights of the Church or the promotion of 
the common good thus demands it-adds the canon which is now the sub
ject of our commentary-that prohibition could be removed on a very ex
ceptional basis. It is important to point out, in all regards, that evaluation 
of circumstances justifying participation in politics does not rest with the 
personal judgment of the cleric, but rather falls upon the ecclesiastical au
thority. Specifically, it would require the consent of the bishop, after hav
ing consulted the presbyteral council and also, if the case so requires it, 
the bishops' conference. 14 This involves a basic measure of prudence, in
tended to avoid dangerous temptations that could easily take shape in the 
heat of political passion. 

12. Ibid. 
13. CC, Directory . . .  , cit., no. 33. 
14. Cf. SYNOD OF BISHOPS, 1971, cit. 
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Diaconi permanentes praescriptis cann. 284, 285 §§  3 et 
4, 286, 287 § 2 non tenentur, nisi ius particulare aliud sta
tuat. 

Permanent deacons are not bound by the provisions of Cann. 284, 285 §§ 3 
and 4, 286, 287 § 2, unless particular Law states otherwise. 

SOURCES: SDO 17, 31 

CROSS REFERENCES: cc. 276 §§  2 et 3, 281, 284, 285 §§  3 et 4, 286, 287 
§ 2, 1031 §§  2 et 3, 1032 § 3 

COMME NTARY ------

Jorge de Otaduy 

1. The diaconate constitutes the lowest level in the Church hierarchy. 
It does not confer hierarchical priesthood, but instead, is directed to cer
tain ministries related to the presbyterate and the episcopate (LG 29). 
"Bishops, priests, and deacons are not grouped together in one category 
or type by reason of their powers and functions," indicates Hervada, "but 
in relation to the fundamental aspects of their personal statute. "1 

The sacrament of orders, in effect, produces personal consecration 
and commitment to negotia ecclesiastica, which entails a special lifestyle. 
The special statute of clerics established under cc. 273ff, is thus applica
ble, in principle, to deacons. Submission to this statute is complete in the 
case of deacons headed towards the presbyterate. The personal system of 
governance of permanent deacons-whether the latter are young or of a 
mature age, whether celibate or married-may find certain exceptions, al
ways along the essential lines of the clerical statute. 2 These principles 

1. J. HERVADA, commentary to c. 207, in Pamplona Com. 
2. As we know, disciplinarian reform with regard to the diaconate and the re

establishment of the permanent diaconate in the Latin Church had taken place by means of 
the SDO. In Spain, the Bishops' conference, in its XXVII Plenary Assembly (November 21-26, 
1977), approved the "Practical norms for the re-establishment of the permanent Diaconate in 
Spain," ratified in art. 1 , 1  of the first General Decree of the Conference. Cf. BOCEE 3 (1984), 
p. 99. The mentioned norms are published in Annex I of that Decree, pp. 105-110. (Editor's 
Note: For complementary norms promulgated by English language Conferences of Bishops, 
see Volume V, Appendix 3.) 
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have recently been reiterated in the Directory for the Ministry and Life 
of Permanent Deacons, February 22, 1998, no. 6.3 

It is interesting to observe, in this regard, the close affinity existing 
between the norms of chapter VI of Sacrum diaconatus ordinem and the 
canons of the CIC which deal with the duties of clerics: reverence of and 
obedience to the Roman Pontiff and bishops, the struggle to achieve a 
holy life, the development of one's own spiritual and doctrinal formation , 
etc. That similarity in the system should not strike us as strange, if we con
sider that the deacons "act in the service of the mystery of Christ and of 
the Church. "4 

The general norm restoring the permanent diaconate in the Latin 
Church entrusts the local ordinary with vigilance so that deacons do not 
exercise artem vel professionem, which could be unseemly or which 
would hinder the fruitful performance of the sacred ministry. According to 
the language of c. 285 § 1, they must abstain completely from all things 
which would belie their state and also-according to § 2 of that same 
canon-from those things which, while not unbecoming, would be extra
neous to the clerical state, leaving intact those exceptions that could be 
inf erred from general or particular norms. 

2. Common law on the subject consists basically of c. 288, now the 
object of this commentary. As a general norm, it provides that, unless par
ticular law establishes otherwise, the duty to wear ecclesiastical dress will 
not be applied to permanent deacons, nor will the following prohibitions 
affecting clerics: accepting public offices which entail participation in the 
exercise of civil power ; accepting the administration of goods belonging 
to laypersons or secular offices; performing transactions which presup
pose considerable economic risk; engaging in business or commerce; and 
taking an active role in political parties and the management of union ac
tivities. The exercise of other rights also has peculiar nuances in the case 
of permanent deacons, as in the right to remuneration and and the right of 
association. Finally, it should be noted that transitional deacons, that is, 
those deacons who are candidates for the priesthood ( as opposed to per
manent deacons), are subject to the universal norms governing ecclesias
tical dress for priests. 

The special regime contained in the CIC is, as we can see, of wide 
scope, covering all those facets of life of the permanent deacon which are 
related to civil society. In contrast, spiritual and ministerial duties are re
tained in their entirety. 

3. Regarding the juridical status of the norms contained in the cited Directory, recall that 
the Clarification issued by the PCILT on October 22, 1994 has stated that Directories are in 
the nature of general executory decrees (see commentary on c. 273). 

4. SDO, chap. VI, 25. 
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The high degree of insertion into the temporal arena that the com
mon canonical system allows permanent deacons suggests that the latter 
could ordinarily exercise a civil profession. Regarding the right of the 
clergy to economic remuneration, canon 281 contemplates this possibility 
in relation to married deacons. 

Given that this is so, it is reasonable that they may pursue economic 
activities without any impediment whatsoever. It should be taken into ac
count, furthermore, that limitations on the subject of the administration of 
goods applicable to the clergy are a response-omitting other motivations 
of a spiritual nature here-to the better guardianship of the patrimony of 
the ecclesiastical juridical person which they may often represent, by vir
tue of their office. Permanent deacons do not usually assume the status of 
juridical representative of the ecclesial entity in which they are exercising 
their ministry, and they do not find themselves in the dilemma of making 
commitments on behalf of the patrimony of the Church. 

Arguments justifying the performance of civil public offices on the 
part of permanent deacons do not appear as convincing, as well as the ex
ercise of political activities of a partisan nature and union leadership. The 
elevated functions which the Church entrusts to them-such as authoriz
ing preaching of the word of God ( cc. 757 and 767), for instance-make it 
highly unadvisable that deacons appear directly involved in the exercise 
of civil power and political confrontation. 

With regard to the professional activities of permanent deacons, the 
following indications should be noted: 

(i) The permitted exceptions (i.e. , the exercise of a civil profession, 
the administration of temporal goods and investments, or the exercise of a 
position carrying accountability, such as that of a trustee) do not preempt 
particular law from determining that in particular circumstances such ac
tivities are inappropriate;5 

(ii) Permanent deacons should seek counsel from their bishops re
garding their professional activities where it may be difficult to make such 
work compatible with the responsibility of their ministry. The competent 
authority should consider the requirements of ecclesial communion and 
fruits of the pastoral ministry of the deacon in prudently evaluating the 
case; the bishop might even advise a change in professional work after or
dination to the diaconate has taken place6; 

(iii) Besides spiritual and pastoral considerations, the restrictions 
imposed upon clerics in their administration of temporal goods are de
signed to fulfill the objective of safeguarding the patrimony of the juridical 
persons which they serve. So far as a permanent deacon is concerned, 

5. CC, Directory on the ministry and life of permanent deacons, February 22, 1998, cit., 
no. 12. 

6. Ibid. 
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however, this is largely moot because he normally will not administer the 
ecclesiastical goods of a juridical person or otherwise be in a position 
where he can jeopardize its patrimonial condition. On the other hand, with 
respect to the personal financial or commercial dealings of permanent 
deacons in general, the Directory has this to say: "In those commercial 
and business activities permitted under particular law, deaons should ex
hibit honesty and ethical rectitude. They should be careful to fulfill their 
obligations under civil law where it is not contrary to natural law, to the 
Magisterium and to the canons of the Church and to her freedom. "7 

(iv) The exercise of a civil profession is not foreseen in the case of 
permanent deacons who belong to institutes of consecrated life or societ
ies of apostolic life. 

Any justification for permitting permanent deacons to assume active 
roles in political parties or trade union leadership appears less compelling 
than that of allowing them to engage in professional activities in order to 
provide for themselves and their families. The elevated functions to which 
they are confided by the Church (as, for example, preaching the word of 
God pursuant to cc. 757 and 767) render it unadvisable that they be di
rectly involved in exercising political power. The Directory for the Minis
try and Life of Permanent Deacons has emphasized that any such roles 
should be truly exceptional under general law: "Active involvement in po
litical parties or trade unions, in accordance with the dispositions of the 
Bishops' conference, may be permitted in particular circumstances for the 
defense of the rights of the Church or to promote the common good. Dea
cons are strictly prohibited fom all involvement with political parties or 
trade union movements which are founded on ideologies, policies or asso
ciations incompatible with Church doctrine."8 

Reception of the diaconate makes the recipient incapable in all 
cases from contracting marriage. Suitable young men who receive the 
third degree of the sacrament of orders, with the intention of remaining in 
it, must be celibate and should adhere to the so-called law of celibacy, es
tablished in c. 277 of the CIC. 

Celibate men of a mature age who receive the diaconate are subject 
to the same system of governance. Married men, from among the latter 
group, may continue their married life , but may not enter into a new mar
riage subsequent to the reception of the sacrament of orders. 

3. The special conditions of life of permanent deacons, in particular 
of married deacons, necessitates a corresponding adjustment to the duties 
of the clergy that the CIC sanctions. Thus, for example, recommendations 
regarding a simple way of life (c. 282 § 1) , detachment from material 
goods ( c. 282 § 2) , the practice of some manner of common life ( c. 280) , 

7. Ibid. 
8. Ibid., no. 13. 
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and not being absent from the diocese (c. 283) , cannot be cause for not 
fulfilling other obligations inherent to this state. 

Permanent deacons enjoy the right of the clergy: the exercise of a 
ministry in the Church , continuing formation, association with other 
clergy, remuneration, social security benefits, and vacation. Regarding re
muneration, the general criterion for clerics applies here, namely: "It is en
tirely legitimate that those who devote themselves fully to the service of 
God in the discharge of ecclesiastical office be equitably remunerated. "9 

Accordingly, inasmuch as married deacons fully dedicated to ecclesiasti
cal ministry presumably have no other source of income,  they must be 
compensated sufficiently to provide for themselves and their families. 10 

On the other hand, if they earn income from a civil profession ( whether 
currently employed or as a retiree receiving a pension therefrom), they 
are obligated to provide for themselves and their families from such 
source, whether they work full- or part-time in ecclesiastical ministry.1 1  

In all of  the foregoing, permanent deacons may find themselves in 
distinct circumstances (personal, social, geographical and so forth) which 
augur in favor of deferring to particular law. The Directory itself refers to 
the possibility of agreements between bishops' conferences and govern
mental authorities to deal with these particular situations. 

Among the many possibilities which may be dealt with under partic
ular law is that which concerns the obligations of a diocese to a deacon 
who, without any culpability on his part, finds himself without civil em
ployment. Another illustration would be provision by a diocese for the 
wife and children of a deceased deacon. In any case, the Directory estab
lishes the prudent criterion that, "where possible, deacons, before ordina
tion, should subscribe to a mutual assurance (insurance) policy which 
affords coverage for these eventualities. "12 

The general principle applicable to clerics with respect to member
ship in organizations pertains to deacons as well: they are prohibited from 
founding, belonging to, or participating in any associations or organiza
tions of whatever type, civil or otherwise, which are incompatible with 
their clerical state ,  or which impede the diligent discharge of their minis
try. Deacons will also avoid all organizations which, by their nature, ends 
or methods, work to the detriment of full hierarchical communion with 
the Church, as well as those which can damage the identity of the deacon 
as such and impede the completion of the services which he owes the peo
ple of God, and, finally, those which conspire against the Church. 

9. Ibid. , no. 15. 
10. Ibid., no. 18. 
11. Ibid., no. 19. 
12. Ibid., no. 20. 
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Associations which could contribute to the creation of a type of "dia
conal corporatism," so to speak, are the object of a specific prohibition, as 
being contrary to the genuine sense of being a minister. The Directory 
specifically refers to "associations which, under the guise of representa
tion, organize deacons into a form of trade union or pressure group, thus 
reducing the sacred ministry to a secular profession or trade."13 One must 
avoid relegating the sacred diaconate to a form of service comparable 
with any other, or identifying the deacon as a business professional rather 
than as a pastor.14 

The Directory ends its discussion of associations and the permanent 
diaconate by stating that "deacons who come from ecclesial associations 
or movements may continue to enjoy the spiritual benefits of such com
munities and may continue to draw help and support from them in their 
service to a particular Church."15 

The prohibition against voluntary inscription in military service for 
permanent deacons and the mandate to make use of the exclusions pro
vided by state law against performing that service are upheld. The provi
sions in the Code may be applicable in the case of suitable young men and 
not in the case of men of a mature age, much less in the case of married 
deacons. Beyond the question of the actual effectiveness of the norm, it is 
appropriate to conclude that military activity is one of those activities un
derstood to be extraneous to the clerical state, also applicable at the level 
of deacons. 

It should not be forgotten that it is within the scope of particular law 
where the state on permanent deacons is inserted, and that precepts con
trary to the general norm of c. 288 may be adopted. Thus, for instance, 
through a general decree of the Inter-territorial Conference of Catholic 
Bishops of Gambia, Liberia and Sierra Leon (ITCABI), it is established that 
"permanent deacons shall be obligated to adhere to the prescriptions con
tained in cc. 284, 285 § §  3 and 4, 286 and 287 § 2."16 

13. Ibid., no. 11 .  
14 .  Ibid. 
15. Ibid. 
16. Approved October 1985, cf. J.T. MARTIN DE AGAR, Legislazione delle Conferenze 

episcopali complementare al CIC (Milan 1990), p. 287. (Editor's Note: For complementary 
norms promulgated by English language Conferences of Bishops, see Volume V, Appendix 3.) 
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§ 1.  Cum servitium militare statui clericali minus con
gruat, clerici itemque candidati ad sacros ordines 
militiam ne capessant voluntarii, nisi de sui Ordina
rii licentia. 

§ 2.  Clerici utantur exemptionibus, quas ab exercendis 
muneribus et publicis civilibus officiis a statu cleri
cali alienis, in eorum favorem eaedem leges ant con
vention es vel consuetudines conce dunt nisi in 
casibus particularibus aliter Ordinarius proprius de
creverit. 

§ 1. As military service ill befits the clerical state, clerics and candidates 
for sacred orders are not to volunteer for the armed services without 
the permission of their Ordinary. 

§ 2. Clerics are to take advantage of exemptions from exercising func
tions and public civil offices foreign to the clerical state, which are 
granted in their favor by law, agreements or customs, unless their 
proper Ordinary has in particular cases decreed otherwise. 

SOURCES: § 1: cc.121, 141; SCCong Deer. Redeuntibus e militari, 
25 oct. 1918 (AAS 10 [1918] 481-486); SCCong Deel., 21 dee. 
1918 (AAS 11 [1919 ] 6-7); SCCong Resp., 28 mar. 1919 (AAS 
11 [1919 ] 177-178); SCR Deer. Militare servitium, 30 iul. 
1957 (AAS 49 [1957] 871-874) 
§ 2: C. 123 

CROSS REFERENCES: cc. 285 §§  1 et 2, 287 § 1 

COMME NTARY ------

Jorge de Otaduy 

1. Military service receives special treatment within the framework 
of activities that are judged to be unsuitable for the clergy. Without a 
doubt, it should be included among those activities designated as foreign 
to their condition as dispensers of the mysteries of God and as true priests 
of the New Testament, but it does not appear in the list of prohibited activ
ities in cc. 285 §§  3 and 4, 286 and 287 § 2. 

Instead of an explicit prohibitive mandate, a lack of congruity is 
pointed out, in a very qualified manner, between military activity and the 
clerical condition, and clerics and candidates to sacred orders are urged 
not to present themselves as volunteers for service in the armed forces. 
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It is obvious that the matter of the morality of the military profession 
as such is not raised in this canon, even in an implicit way. The position of 
the Church on this point is clear and leaves no room for doubt. Service in 
the armed forces may be undertaken as a contribution to the development 
of the security and freedom of peoples and in establishing peace (GS 79). 
The lack of congruity referred to in c. 289 is circumscribed exclusively to 
clerics, whose mission obliges them to appear as sowers of peace and har
mony, in imitation of Christ, with whom they identify themselves sacra
mentally. 

2. Hidden behind the precept of the present canon lies, in my opin
ion, a possible conflict between the canonical order and the state, which 
ends in favor of the latter. 

Canon 289, in fact, seems to bear in mind the reality of those coun
tries in which a system of compulsory military service exists for all citi
zens declared fit for service. Clerics do not lose their status as citizens 
simply because they are clerics, and the state extends its legislative com
petence over them without restraints, as long as a juridical norm which 
would admit a different treatment does not appear. In this sense, while the 
canonical system expresses the lack of congruity between military service 
and the condition as sacred minister, the Church submits to the discipline 
of the state, accepting compulsory incorporation of clerics in the army, 
thereby avoiding placing them in the situation of committing a penal un
lawful act as a result of their refusal. 

Canon law is limited to prohibiting the voluntary rendering of mili
tary service and orders clerics to seek protection under the exemptions 
from military service provided for by the state legal system. 

Nevertheless, permission from the ordinary could be given for acting 
otherwise under truly extraordinary circumstances. The case of a person 
who would consider rendering military service as a moral duty might be 
envisioned. Even so, recourse to the defense of one's own country could 
be given without the use of arms, this being the conduct that clashes most 
head-on with the clerical condition. 

In the chapter on exemptions, those that could be given through 
means of a concordat, in order to relieve clerics of their military obliga
tions, are to be mentioned in the first place. On the other hand, and in a 
general sense, the figure of the conscientious objector might be applicable 
in this case, if it finds sufficient legal protection in the country in question. 

In that case, it would be sufficient that clerics express their resis
tance, not necessarily because they experience revulsion towards the use 
of arms, but rather because they understand that military activity is not 
consistent with the mission they are fulfilling as sacred ministers of the 
Catholic Church. The issue could be significant for purposes of the proof 
required at times in administrative procedures aimed at recognizing the 
condition of the objector. 
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The legislation on conscientious objection raises the difficulty that, 
from the perspective that is of interest here, it usually requires a substitu
tion of some other service. The activity required could likewise distance 
the sacred minister from his specific mission, unless he was permitted to 
render service of a religious type. 

Curiously enough, in Spain, well in advance of the promulgation of 
legislation on conscientious objection to military service, it was recog
nized "as the rendering of substitute social service the service of those 
who, during a period of three years, under the authority of the ecclesiasti
cal hierarchy, consecrated themselves to the apostolate as presbyters, 
deacons, or the professed religious, within the territories of the mission or 
as chaplains of emigrants."1 

Beyond the exception indicated above, the Spanish agreement on re
ligious services in the armed forces and the military service of both clerics 
and the religious established, in principle, that the latter shall remain sub
ject to the general provisions of military service. 2 In all other respects, "for 
those who are already presbyters, they may be entrusted with specific 
functions of their ministry, for which they will receive relevant powers 
from the Military Vicar General. "3 In addition, "for those presbyters to 
whom are not entrusted the functions mentioned above and for deacons 
and the professed religious who are not priests, they will be assigned mis
sions that are not incompatible with their state, in accordance with canon 
law. "4 As can be proven, competence over the system of ecclesiastical per
sonnel in ranks always falls to the military authority. 

Subsequent unilateral legislation developing from the Spanish agree
ment has softened that principle when it established that "all presbyters 
remain at the disposal of the Military Vicar General, to be used in any ca
pacity in the armed forces where such religious service is required, for 
which they will receive the relevant powers from the Military Vicar Gen
eral. "5 The importance of this norm rests, as is obvious, on the fact that it 
is the ordinariate who proposes the use of the presbyters, placing the 
needs of pastoral service over and above any other consideration. 

3. Clerics are to likewise take advantage of-according to the lan
guage of c. 289 § 2-the exemptions granted to them by law, agreements 
or customs, from not exercising public functions or civil office that are 
foreign to their clerical state, unless their proper ordinary determines oth-

1. Agreement of January 3, 1979, between Spain and the Holy See, sabre la asistencia 
religiosa a las Fuerzas Armadas y servicio militar de clerigos y religiosos, art. V §4. 

2. Cf. ibid. , art. V. 
3. Ibid., art. V §2. 
4. Ibid., art. V §3. 
5. Ministerial Order, 38/1985, June 24, art. 4. "Boletin Oficial de Defensa," August 6, 1985. 
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erwise in particular cases. It is not appropriate to interpret the canonical 
provision as motivated purely by the absence of citizenship, but rather as 
dedication to what constitutes their proper and specific mission, without 
forgetting, on the other hand, that the exercise of the sacred ministry, at 
the service of all who ask for it, contains a significant dimension of social 
service in its core. 
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290 

CAPUT IV 
De amissione status clericalis 

CHAPTER IV 
Loss of the Clerical State 

Sacra ordinatio, semel valide recepta, numquam irrita fit. 
Clericus tamen statum clericalem amittit: 

1 ° sententia iudicali aut decreto administrativo, quo 
invaliditas sacrae ordinationis declaratur; 

2° poena dimissionis legitime irrogata; 
3° rescripto Apostolicae Sedis; quod vero res

criptum diaconis ob graves tantum causas, pres
byteris ob gravissimas causas ac Apostolica Sede 
conceditur. 

Sacred ordination once validly received never becomes invalid. A cleric, 
however, loses the clerical state: 

1 ° by a judgment of a court or an administrative decree, declaring 
the ordination invalid; 

2° by the penalty of dismissal lawfully imposed; 
3° by a rescript of the Apostolic See; this rescript, however, is 

granted by the Apostolic See to deacons for only grave reasons 
and to priests for only the gravest of reasons. 

SOURCES: 1 ° : cc. 211, 1993-1998; SCDS Deer. Ut locorum Ordinarii, 9 
iun. 1931 (AAS 23 [1931] 457-492) 
2° : cc. 211 § 1, 2198, 12 ° , 2305, 2314 § 1,3° , 2343 § 1,3° , 2354 § 
2, 2368 § 1, 2388 § 1 
3° : SCR Resp., 23 iun. 1954; EM IX, 1; PAULUS PP. VI, Enc. 
Sacerdotalis caelibatus, 24 iun. 1967 (AAS 59 [1967] 691); 
SCDF Normae, 13 ian. 1971 (AAS 63 [1971] 303-308); SCDF 
Litt. circ., 13 ian. 1971 (AAS 63 [1971] 309-310); SCDF Deel., 
26 iun. 1972 (AAS 64 [1972] 641-643); SCDF Litt. circ., 14 
oct. 1980 (AAS 72 [1980] 1132-1135); SCDF Normae, 14 oct. 
1980 (AAS 72 [1980] 1136-1137) 
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Praeter casus de quibus in can. 290, no. 1, amissio status 
clericalis non secumfert dispensationem ab obligatione 
coelibatus , quae ab uno tantum Romano Pontifice conce
ditur. 

Apart from the cases mentioned in can. 290 1 °, the loss of the clerical state 
does not carry with it a dispensation from the obligation of celibacy, 
which is granted solely by the Roman Pontiff. 

SOURCES: c. 213 § 2; I0ANNES PAULUS PP. II, Let. Novo incipiente, 8 apr. 
1979, 9 (AAS 71 [1979] 409-411); SCDF Litt. circ., 14 oct. 
1980, 3 (AAS 72 [1980] 1133-1134); SCDF Normae, 14 oct. 
1980, 1 (AAS 72 [1980] 1136) 

CROSS REFERENCES: cc. 247, 277, 292-293, 1009, 1012, 1024, 1026, 
1037, 1087, 1317, 1364 § 2, 1367, 1370 § 1, 1394 § 
1, 1395, 1708-1712 

COMMENTARY ------

Jorge de Otaduy 

1. The canonical system has traditionally established a clearer dis
tinction between the two juridical situations that we are about to discuss 
here: the loss of clerical state and the release from the obligations joined 
to reception of the sacrament. 

In principle, it can be said that the relationship between them is one 
of cause and effect, although the latter does not necessarily follow in an 
automatic way, nor does it always occur fully. Among the clerical duties, 
celibacy has special rules, as we shall have the occasion to prove when 
discussing c. 291. 

While the conceptual distinction between the loss of clerical state 
and release from obligations is very clear, it is difficult-and in my opin
ion, harmful-to explore one question and the other separately. Should 
this be done, at the very least, undesirable repetitions may occur. This is 
the reason that has prompted the joint exposition of this subject. 

2. The chapter pertaining to the loss of clerical state opens, as did 
the respective title in the CJC/1917, with the reference to the doctrine of 
sacramental nature, the indelible mark imprinted on the soul through the 
reception of sacred orders, from which it follows that this cannot be re
peated or annulled. 
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The perspective of this study, however, is not that of sacramental ef
fectiveness, but rather of the juridical status of those who have received 
sacred orders, which may undergo significant modifications, even while 
the sacrament remains in its full ontological reality. 

What we call today, in a more balanced sense, loss of clerical state, 
was called reduction to the lay state in Pio-Benedictine language. A pejo
rative reference to the lay condition is thereby avoided, and the implicit 
conceptual bias of the Church, expressed in those words, is overcome. 
The principle of fundamental equality of the faithful obliges us to adopt 
this solution. For these same reasons, the former canonical penalty of deg
radation comes to be called, in a much more neutral fashion, dismissal. 

Canon 290 contemplates different ways in which the juridical state 
of the cleric can be lost-the clerical state, says the text, with an expres
sion that turns out to be less precise-as a consequence of the plurality of 
situations in which those who bear such a state may find themselves. 

The first is that of the person who has not validly received the sacra
ment. In such a case, the juridical activity is directed towards proving that 
there did not exist a valid ordination because of some substantial defect in 
the administration or reception of the sacrament. The law provides a dou
ble path, either administrative or judicial, for this purpose. It may happen 
that the loss of clerical state has a penal nature and is imposed ex officio; 
or-and this is the third form described by c. 290-it may be a response to 
a pastoral motivation and constitutes a dispensation, granted a rescript of 
the Apostolic See. 

Before we stop to analyze each of these hypothetical situations, let 
us recall what was said at the beginning of this commentary: the canonical 
tradition has always distinguished between the juridical loss of the cleri
cal state and a release from the obligations joined to the reception of the 
sacrament, among which a special norm has been reserved for celibacy. 

3. The declaration of invalidity of the sacrament of orders is not a 
discretionary act of the authority, as happens in other cases, but rather a 
strict obligation of justice. The causes against sacred ordination are con
sidered to be of public interest. As Leon del Amo has observed, "It never 
concerns the private interest of the cleric alone. These cases, in a signifi
cant way, all affect the common good insofar as they concern both the per
sonal status of the ordained and the scandal that must be avoided 
everywhere and at all times."1 

The procedural treatment of this subject finds space in the commen
taries on the canons belonging to book VII, to which I here ref er. For our 
part, it is sufficient to recall here that, by way of c. 1024, ordination of the 
unsuitable would be invalid. Also invalid would be ordination of the one 

1. L. DEL AMO, commentary to the title "De causis ad sacrae ordinationis nullitatem 
declarandam," in Pamplona Com. 
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who finds himself in a situation involving the absolute lack of freedom, by 
virtue of the provisions set forth in c. 1026,  which would annul the human 
act and would lead to the exclusion of the intention of receiving sacred or
ders. It would likewise invalidate the ordination of the person who exter
nally feigns the rites while having an internal non-existent intention. 2 To 
the preceding causes must be added those in reference to the incapacity 
of the minister of ordination (c. 1012) and the non-observance of essential 
rites (c. 1009). 

The definitive judgment of nullity of sacred ordination produces the 
loss of all rights belonging to the clerical state and the release from all ob
ligations, including that of celibacy ( c. 1712). 

4. The loss of the juridical condition of a cleric may constitute a ca
nonical penalty-dismissal or expulsion from the clerical state-applica
ble in response to the following offenses, classified under universal 
law : apostasy, heresy and schism ( c. 1364 § 2) ;  profanation of the 
consecrated species (c. 1367); physical violence against the Roman Pon
tiff (c. 1370 § 1) ;  solicitation (c. 1387); attempted marriage (c. 1394 § 1) ;  
concubinage and other offenses against the sixth commandment ( c. 1395). 

Expulsion from the clerical state cannot be imposed , according to 
what is prescribed under c. 1317 ,  in a particular law ; and , a fortiori , the 
imposition of that penalty by means of a precept is also prohibited to 
those who have the power of governance. 

Certain 1971 norms-which we will explore in some detail below
dealing with a new system of reduction of clerics to the lay state,3 devoted 
the last section to those cases in which the ecclesiastical authority should 
proceed ex officio to the reduction to the lay state. It was then said that 
the system established for priests who spontaneously requested laiciza
tion had to be applied "by observing due proportions, in those cases in 
which , after the necessary investigation , it was seen that a certain priest ,  
through his improper life or due to doctrinal errors or for some other 
grave cause, ought to be reduced to the lay state and given a dispensation 
at the same time, prompted by feelings of compassion , so that he would 
not be exposed to the danger of eternal condemnation. "4 At the current 

2. Cf. T. RINC6N-PEREZ, "Los sujetos del ordenamiento can6nico," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), p. 563. 

3. Cf. SCDF, Norms for Normas para tramitar en las Curias diocesanas y en las 
religiosas las causas de reducci6n al estado laical con dispensa de las obligaciones anejas 
a la sagrada ordenaci6n; January 13, 1971, in AAS 63 (1971), pp. 303-308; in GLD 7: 121-124 
as "Declaration regarding the interpretation of certain provisions which were established 
by the norms of 1 3  January, 1 9 71 . "  The same SCDF published on June 26 ,  1972 a 
Declaratio, a type of authentic interpretation that referred to the various points of the norms 
of 1971. Cf. AAS 64 (1972), pp. 641-643. 

4. SCDF, Normas para tramitar . . . , cit., VII.; in GLD 7: 121-124 as "Declaration 
regarding the interpretation of certain provisions which were established by the norms of 
13 January, 1971 ."  
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time, in accordance with c. 291, a different criterion is used, such that the 
loss of the clerical state, due to the penalty of dismissal legitimately im
posed, does not carry with it a dispensation from celibacy. 

5. The former reduction to the lay state, according to the significant 
c. 214 of the C/C/1917, could legitimately occur through a rescript of the 
Holy See, with the subsequent loss of office, benefices, clerical rights and 
privileges, and release from the obligations pertaining thereto, with the 
exception of the law of celibacy. Reduction to the clerical state by virtue 
of a dispensation, without any obligation whatsoever of celibacy or of the 
celebration of the canonical hours may occur only through judicial or ad
ministrative means, 5 in the situation that the cleric had received sacred or
ders coerced by grave fear (the validity of the sacrament is inferred from 
the language of the canon, despite the diminished freedom), and after
wards, freed from fear, he would not have ratified his ordination, at least 
tacitly through the exercise of orders. After defective consent had been 
proven, the defect of subsequent ratification, which had to be the subject 
of demonstration, was not presumed. 

After promulgation of the C/C/1917, ecclesiastical practice about the 
declaration of nullity of sacred orders, and also about dispensation from 
celibacy, was extremely rigid. In practice, the latter was granted, apart 
from the explicit legal provisions contained in c. 214, only to those who 
had been ordained before the age of discretion, if, upon reaching the ap
propriate age, they did not confirm the duties inherent to the orders re
ceived. The Holy See, on the other hand, granted dispensations with 
relative ease to subdeacons and with greater difficulty, to deacons, and 
never to presbyters, except under the extraordinary cases already out
lined. "For its internal forum,"  wrote Colagiovanni, "the Apostolic Sacred 
Penitentiary provided that, through its Decree of April 18, 1936, the priest 
who had attempted marriage was absolved from censure and was ac
cepted, remoto scandalo, upon reception of the sacraments, dummodo 
cum comparte tamquam frater et soror viveret. But, as we can see, the 
con validation of the attempted marriage was not admitted. "6 

In 1964, the SCHO published the Normae ad causas parandas de 
sacra ordinatione eiusque oneribus. 7 The so-called causes against sacred 
ordination continued within the scope of competence of the SCDS; proce
dural norms, of a judicial nature, were established in these provisions for 
granting dispensations from the obligations attached to the sacrament. An 
attempt was made primarily to resolve the problem of those elderly 
priests, whose true state would become known in these surroundings, and 

5. An Instruction from the SCDS, from June 9, 1931, established an administrative 
proceeding for the resolution of these cases. Cf. AAS, 23 (1931), pp. 457-473. 

6. E. COLAGIOVANNI, "La procedura per la dispensa dagli oneri del sacerdozio e del 
diaconato," in I procedimenti speciali nel diritto canonico (Vatican City 1992), p. 374. 

7. Cf. X. OCHOA, Leges Ecclesiae III (Rome 1972), no. 3162, cols. 4463-4469. 
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who had lived in concubinage for many years or who had attempted civil 
marriage. In such cases, the possibility of celebrating before the ordinary 
what was called at that time a marriage of conscience was given. The 
mercy of the Church should reach out to these priests, while, at the same 
time, the principle of ecclesiastical celibacy remains protected and un
touched. 

The 1964 norms, while addressing a solution of truly irreversible sit
uations, have particular relevance because they have given rise, for the 
first time, to the breaking up of the principle of laicization maintained by 
the Church, regarding the impossibility of a dispensation from celibacy 
given to presbyters. 

Paul VI, in his Encyclical Sacerdo talis caelibatus (June 24, 1967), 
provided that, with a view towards granting the appropriate dispensa
tions, those factors which might have diminished the freedom or the vol
untary nature of the ordained adult, apart from coercion through grave 
fear, should be taken into account, even though they do not nullify ordina
tion: "Other very grave reasons," said the Pontiff, "which might give rise to 
well-founded and real doubts about the full freedom and responsibility of 
the candidate to the priesthood and about his suitability for the priestly 
state, for the purpose of releasing from their obligations assumed those 
whom diligent judicial process has effectively demonstrated that they are 
not suitable" (n. 84). 

The SCDF derogated the norms of 1964, in handing down those of 
January 13, 1971.8 The new procedure no longer was of a judicial nature, 
but instead involved a simple investigation in order to prove that the rea
sons of the petitioner were true. It was not required, therefore, to demon
strate the invalidity of ordination or of the obligations assumed, but rather 
that dispensation from the latter be granted. 

The causes capable of being alleged extraordinarily widened the 
tight framework outlined by c. 214. Those existing prior to ordination 
were accepted as well as those that had arisen afterwards. Among the first 
ones were the following : illnesses, physiological or psychological immatu
rity, failures against the sixth commandment during the time of formation 
in the seminary or in the religious institute, pressures on the part of fam
ily, and the errors of superiors, whether within the internal or external fo
rum, when expressing a judgment about their vocation. The reasons which 
arose subsequent to ordination and which were capable of being alleged 
in the petition for dispensation from celibacy, were the following: the lack 
of adaptation to the sacred ministry, anguish or crises in spiritual life or in 

8. Cf. SCDF, Normas para tramitar, . . .  , cit.; in GLD 7: 121-124 as "Declaration regarding 
the interpretation of certain provisions which were established by the norms of 13 
January, 1971." 
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faith itself, and errors about celibacy or the priesthood, dissolute and 
other similar habits. 9 

The system established favored the rapid expansion of a mentality 
that conceived a dispensation from celibacy as a right of the petitioner, 
with the result that the causal nature of the institute was obscured. The in
terpretative Declaration of June 26, 1972, attempted to correct, to some 
extent, those mistaken forms of interpretation of the nature of a dispensa
tion, advising that it "is not granted in an automatic manner, but rather for 
proportionately grave causes" and that "it is not sufficient to adduce as 
causes either the simple wish to marry or contempt for the law of sacred 
celibacy or the attempt to enter into civil marriage or setting the date of 
the wedding in the hope of more easily obtaining the dispensation." 10 

The most salient aspect of the 1971 norms, to the extent that it pre
supposed a radical change in criteria in regard to the permanent canonical 
tradition, was that reduction inseparably included dispensation from celi
bacy. If the petitioner was a religious, the rescript also contained a dispen
sation from vows; similarly, to the extent that it was necessary, the same 
rescript granted absolution from the censures that had been incurred and 
legitimization of offspring. 

In all cases the dispensation was reserved to the Roman Pontiff. The 
possibility of applying c. 81 of the CIC/1917 to this hypothetical situation 
was raised, regarding granting ordinaries the power to dispense from the 
general laws of the Church in a particular case, if an explicit or implicit 
concession stood in the way or if recourse to the Holy See was difficult, or 
if there was a risk of grave danger in the delay. The response, in the Decla
ration of June 26, 1972, was negative: 1 1  "this dispensation-it can be 
read-is reserved solely and personally to the Supreme Pontiff." For that 
very reason, continued the same text, "marriage celebrated without a dis
pensation from the Apostolic See does not have any validity." 12 

6. On October 14, 1980, some new norms of the SCDF regarding the 
processing of dispensations from priestly celibacy, 13 were approved, 
which are the ones currently in force. In the introductory letter, addressed 
to all local ordinaries and general moderators of clerical institutes, it was 
affirmed that dispensation should not be interpreted as a right which the 
Church would have to recognize indiscriminately to all priests; on the con
trary, "what must be considered as a true right is the oblation of himself 
which the priest makes to Christ and to the entire people of God, who, 
therefore, expect of him faithful observance of the promised fidelity, even 

9. Cf. ibid., II, 3, b. 
10. SCDF, Declaratio . . .  , cit., II. 
11 .  Cf. ibid. ,  III. The Declaratio is supported in mp EM, no. IX, 1 .  
12. SCDF, Declaratio . . .  , cit., III. 
13. Cf. SCDF, De modo procedendi in examine et resolutione petitionum quae 

dispensationem a caelibatu respiciunt, in AAS 72 (1980), pp. 1132-1137. 
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despite the great difficulties which might arise during his life. "14 Special 
importance is given to the good example and the testimony of priestly fi
delity to the vocation itself unto death-added John Paul II-for the mem
bers of the faithful united in marriage.15 

The current norms restore the separate processing of requests for 
dispensation from celibacy and the loss of clerical state. This criterion 
was finally crystallized in c. 291 of the current CIC, whose interpretation 
leaves no room for doubt: "Apart from the cases mentioned in can. 290, 
no. 1 (declaration of the invalidity of sacred orders), the loss of the cleri
cal state does not carry with it a dispensation from the obligation of celi
bacy, which is granted solely by the Roman Pontiff." 

In addition to this important modification, the 1980 norms intro
duced another modification in regard to the causes capable of being al
leged to petition for a dispensation from celibacy. Now, insofar as the 
causes arising subsequent to ordination, only truly irreversible situations 
(marriage that was celebrated, children that were procreated, etc.) are 
taken into account for elderly priests who have abandoned the ministry 
long before and who wish to regularize their situation. In practical terms, 
it presupposes a return to the criteria of 1964. 

Insofar as the causes existing prior to ordination are concerned, con
sideration shall be given only to those by virtue of which the sacrament 
ought not to have been received, quia scilicet vel debitus libertatis vel re
sponsabilitatis respectus defuit.16 The lack of freedom or responsibility, if 
absolute, would obviously give rise to the nullity of the assumption of the 
obligations, but a total absence of voluntary nature of the act is not neces
sary for dispensation to be granted. 

It is also considered that the causes existing prior to ordination justi
fying the petition for dispensation from celibacy may emerge from superi
ors, in the sense that they were unable to form a judgment at the 
appropriate time, in a prudent and adequate manner, about the true capac
ity of the candidate to lead a life consecrated to the Lord with perpetual 
celibacy. 17 

14. Ibid., p. 1 133. 
15. Cf. ibid. 
16. Ibid., p. 1 134. 
17. Cf. ibid. 
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Clericus qui statum clericalem ad normam iuris amittit, 
cum eo amittit iura statui clericali propria, nee ullis iam 
adstringitur obligationibus status clericalis, firmo praes
cripto can. 291; potestatem ordinis exercere prohibetur, 
salvo praescripto can. 976; eo ipso privatur omnibus offi
ciis, numeribus muneribus e potestate qualibet delegata. 

A cleric who loses the clerical state in accordance with the law, loses 
thereby the rights that are proper to the clerical state and is no longer 
bound by any obligations of the clerical state, without prejudice to can. 
291. He is prohibited from exercising the power of order, without preju
dice to can. 976. He is automatically deprived of all offices and roles and 
of any delegated power. 

SOURCES: c. 213 § 1; UT 917; SCDF Normae, 13 ian. 1971, VI, 4 (AAS 63 
[1971] 308); SCCE Deel., 15 aug. 1975; SCCE Notif ,  20 aug. 
1976; SCDF Normae, 14 oct. 1980, 5 (AAS 72 [1980] 1134) 

CROSS REFERENCES: cc. 277, 281, 291, 702, 976 

COMME NTARY ------

Jorge de Otaduy 

1. With the loss of clerical state-in accordance with c. 292-all 
rights and duties of the cleric, with the exception of celibacy, are extin
guished. Deprivation of all offices and roles and of any delegated power 
likewise occurs. Acts of power of jurisdiction that he may seek to per
form, and those that are similar to it, are null; activities inherent to the 
power of order, while illicit, remain valid. These prohibitions cease when
ever it involves the absolution of censures and sins, of whatever type they 
may be, upon danger of death. 

2. In considering this matter, the aspect that deserves more promi
nent attention is the reference to the system of separation from those 
functions that the laicized cleric had been performing. 

The provisions of the 1980 SCDF, 1 regarding the processing of dis
pensations from celibacy, determine the aspects which are of interest 

1. Cf. SCDF, De modo procedendi in examine et resolutione petitionum quae 
dispensationem a caelibatu respiciunt, October 14, 1980, in AAS 72 (1980), pp. 1132-1137. 
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here, but do not properly fit within the procedural norms, but instead, in 
those contained in the text itself of the rescript of the concession of the 
favor. These norms are clearly inspired in section VI of those promulgated 
in 1971 about reduction to the lay state,2 which specifically dealt with the 
conditions to be met in regard to those who abandoned the ministry. Their 
content was corrected in certain small details. 

"The priest receiving the dispensation," no. 4 of the rescript reads, 
"loses, through this very act, all rights inherent to the clerical state, and all 
dignities and ecclesiastical offices and henceforth ceases to be bound by 
any obligations belonging to the clerical state. "  After this generic affirma
tion , the framework of certain prohibitions relate to the ministerial task 
and other activities of governance, formation or education. 

a) Insofar as the former is concerned, the one dispensed is excluded 
from exercising the sacred ministry. However, he can validly and licitly ab
solve sins and censures of any penitent in danger of death. He is prohib
ited from preaching the homily, as well as acting as an extraordinary 
minister of holy communion. The prohibition , indicated in the 1971 norms, 
against taking an active part in liturgical celebrations in those places 
where his status as a priest was well known , disappears. Within the pasto
ral context, they are prevented from performing officium directivum of 
any kind. Even using the expression in a strictly canonical sense, the 
marked breadth of the concept of officium, adopted by c. 145, allows us to 
conclude simply that they cannot exercise any stable position in the 
Church. 

These norms, in the 1971 and 1980 versions, have not produced any 
innovation in the canonical system, properly speaking; they delineate the 
criteria that the Church has always sustained and that Paul VI recalled 
also, through a letter directed to the Cardinal Secretary of State on Febru
ary 2, 1970. The Pontiff referred to the duty not to allow the priestly minis
try to be exercised by those who had lost their status as clerics. "We 
scarcely dare to think," he concluded, "about the incalculable conse
quences which a decision otherwise would bring to the people of God, on 
both a spiritual and pastoral plane."3 

Insofar as the tasks of governance and formation are concerned, the 
1980 norms are categorical, in the sense that they do not allow those who 
have been laicized to hold any position in seminaries or institutes equiva
lent to them. 

2. Cf. SCDF, Normas para tramitar en las Curias diocesanas y en las religiosas las 
causas de reducci6n al estado laical con dispensa de las obligaciones anejas a la sagrada 
ordenaci6n, January 13, 1971 ,  in AAS 63 (1971) ,  pp. 303-308; in CLD 7: 121-124 as 
"Declaration regarding the interpretation of certain provisions which were established by 
the norms issued 13 January, 1971 ." Cf. SCDF, Declaratio, June 26, 1972, in AAS 64 (1972), 
pp. 641-643. 

3. The text of the letter appears in Vida religiosa 30 (1971), pp. 329-330. 
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The recent Directory on the Ministry and Life of Priests points out, 
in turn, that charity towards those who have abandoned the ministry 
"should never lead us to consider the possibility of entrusting ecclesiasti
cal tasks to them, which might create confusion and uncertainty, above all 
among the faithful, as a result of their situation. "4 

b) On the subject of educational tasks, it is necessary to introduce 
greater clarification. The 1980 norms, in contrast with those of 1971, im
prove the systematic ordering of the whole. The competence of the hierar
chy to determine the norms for the activities of priests who have received 
dispensations within the educational sphere is justified by appealing to 
two criteria worthy of consideration: the ecclesiastical nature of the entity 
in which they are going to work and the religious subject matter that they 
are going to teach. 

Insofar as concerns the former, the norms distinguish between de
pendent and non-dependent centers from ecclesiastical authority. It is 
necessary to understand, in my opinion, that the former are all those di
rected by public ecclesiastical juridic persons, not only those which, 
under authorization granted according to cc. 803 § 3 and 808, may use the 
title of catholic schools or universities. Thus, in these centers, if they are 
of a higher educational level, priests who have received dispensations may 
not hold either directing or teaching positions. For those at the lower lev
els, they find the same initial prohibition, although the possibility is con
templated that the ordinary-according to his prudent judgment, and 
provided that a scandal would not ensue-is allowed to act otherwise, in
sofar as the performance of teaching positions is concerned. 

At centers not dependent upon the ecclesiastical authority, whether 
these are private or whether they belong to the state, the competence of 
the hierarchy regarding the activities of priests who have received dispen
sations is reduced to control over teachings of a religious type. At ad
vanced centers, they cannot teach theological disciplines or any other 
disciplines closely linked to them. This same norm governs educational 
centers of a lower level, with the exception that permission from the ordi
nary, to which we have alluded above, may be obtained. 

It is appropriate to ref er to two points which the Declaration of the 
SDCF, of June 26, 1972, authentically interpreted in regard to the norms of 
the preceding year and which may also help us to better understand the 
norms currently in effect since 1980. 

The first of these clarifications alluded to the fact that the words 
similar institutes (theological faculties) should be understood as facul-

4. CC, Directory on the ministry and life of priests, January 31, 1994, no. 97. 
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ties, institutes, schools, etc., of ecclesiastical or religious sciences (for ex
ample, schools of canon law, missionology, history of the Church, 
philosophy or pastoral institutes, religious pedagogy or catechetical in
struction, etc.). 

The second point, discussed in the 1972 Declaration dealt with deter
mining the disciplines related to those of a theological nature, which those 
who have received dispensations are prohibited from teaching. It indi
cated, by way of example, religious pedagogy and catechetical instruction. 
In order to resolve conflicts that might arise between one subject and an
other, the CDF, in conjunction with the CCE, has been given competence. 

For those matters pertaining to the restriction of teaching activities 
for priests who have received dispensations, the provisions set forth in the 
statutes of the entities permanently offering the services and the schools 
recognized by the respective ordinaries must be taken into account, as is 
logical, in addition to the general norms. Insofar as state centers are con
cerned, it would be necessary to observe if there exist any provisions in a 
concordat-which is not infrequent-that in some way deals with prob
lems of this kind, by way of teaching the subject of religion or the theolog
ical disciplines at public centers. 

3. There is a point of considerable relevance that does not appear to 
be treated in the new regulations and which occupies the last paragraph of 
section VI of the norms of January 13, 1971. I am referring to the subject of 
spiritual assistance, and material as well, to the extent possible, which the 
competent ordinaries should render to laicized priests. 5 

With the loss of clerical state, the juridical entitlements that confer 
the right to remuneration and social-welfare benefits are extinguished. 
For this reason, the norm we are commenting upon here imposed upon 
the ecclesiastical authority an obligation to act with equity, but did not 
confer a juridical entitlement to the one who had received the dispensa
tion to claim compensation of any kind. The formula delineated was simi
lar to the subsidium caritativum which the canonical system recognizes 
on behalf of those who have abandoned religious life and who find them
selves in an analogous situation of need ( c. 702). 

Nor could a pension meeting the needs that have arisen from illness 
or old age be juridically demanded from the ecclesiastical authority, on 
the part of the laicized party. In those countries where the clergy have 

5. Cf. SCDF, Normas para tramitar .. . , cit.; in GLD 7: 121-124 as "Declaration regarding 
the interpretation of certain provisions which were established by the norms of 13 
January, 1971." 
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been integrated into the state system of social security, the problem might 
possibly find a rapid solution through that channel. Under those circum
stances, a claim brought by a priest who has received dispensation would 
warrant attention, in the event that the obligated entity had not paid the 
applicable contributions to social security while the relationship of pasto
ral service between the cleric and the ecclesiastical authority was in ef
fect. 6 

6. I have worked extensively on the study of juridical problems-from both canonical 
and civil sources-which form the ministerial activity of clerics, in Regimen juridico 
espaiiol del trabajo de eclesiasticos y de religiosos (Madrid 1993). 
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293 Clericus qui statum clericalem amisit, nequit denuo inter 
clericos adscribi, nisi per Apostolicae Sedis rescriptum. 

A cleric who has lost the clerical state cannot be enrolled as a cleric again 
save by rescript of the Apostolic See. 

SOURCES: c. 212 § 2; SCRO Litt. circ. et Normae, 2 feb. 1964; SCDF 
Normae, 14 oct. 1980, 6 (AAS 72 [1980] 1134-1135) 

CROSS REFERENCES: cc. 290-292, 690 

COMME NTARY 

Jorge de Otaduy 

The doctrine of the sacramental character, imprinted on the soul 
through the sacrament of orders, lays the foundation for what is set forth 
in this canon. Rehabilitation of the cleric, after the valid reception of the 
sacrament and the successive loss of the canonical condition once ac
quired, does not require new ordination, but permission from the Apos
tolic See. 

When the petitioning cleric, upon notification of the rescript of dis
pensation, expresses his intent to persevere in the exercise of the priest
hood, continues to be suspended from any office, in view of such 
notification, he has already lost the clerical state. He might, all the same, 
send a new request to the congregation to be readmitted to the clerical 
state. The congregation, after a just time of probation, and relying on the 
favorable judgment of the ordinary, will decide about the appropriate time 
to submit a new petition to the Supreme Pontiff.1 

Readmission into the clergy of the person who was previously la
icized does not constitute a right, nor do sacred ordination or dispensa
tion from obligations assumed by the sacrament. 

From a practical point of view, the problem of readmission into the 
clergy of those who have been granted dispensation acquired consider
able prominence after promulgation of the norms of the 1971 SCDF, about 

1. Cf. SCDF, Declaratio, June 26, 1972, IV, in AAS 64 (1972), pp. 641-643. 
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what was called at that time reduction to the lay state. 2 These provisions 
(see commentaries to cc. 290 to 292) established the joint and inseparable 
granting of the loss of clerical state and dispensation from celibacy, at the 
same time that they ordered a simple investigation to be conducted-of a 
non-judicial nature-for the sole purpose of proving whether the reasons 
alleged by the petitioner were true. 

The speed and ease with which such petitions were processed and 
dispensations were granted gave rise to the fact that "not a few priests 
who had submitted a request for dispensation as a result of a sudden crisis 
later withdrew their petitions, when the petition was already being consid
ered by the Congregation. 

"Others, after having received the rescript of concession, moved by 
grace and afflicted by pangs of conscience, did not want to accept it, in 
order to preserve the exercise of the priesthood. "3 However, the rescript 
that produces the loss of clerical state and grants dispensation from celi
bacy acquires full force immediately upon notification on the part of the 
ordinary and does not require acceptance from the petitioner. 

In light of these facts, the SCDF urged ordinaries once more to offer 
"paternal assistance to priests in situations of vocational crisis, so that, on 
a matter of such importance for their own future and for the good of the 
Church, they would not act precipitously and would not seek dispensation 
without grave and objective reasons. "4 It likewise insisted that the ordi
naries not process petitions that did not have sufficient grounds, "above 
all whenever it involved priests that had received ordination a few years 
before."5 

Readmission of the cleric requires, as a consequence of the impossi
bility of admitting transient or acephalous clergy, the prior solution to the 
problem of their incardination. The congregation resolves petitions, rely
ing on the consent of the respective ordinaries, which must also be given 
in regard to this fundamental point that, in the view of this situation, 
comes into play. 

The prudence of the Apostolic See will lead towards the conclusion 
that permission would not be granted as long as the causes motivating the 
loss of clerical state have not disappeared. Thus, for instance, it will not 
be granted to the cleric who has contracted marriage until dissolution of 
such bond has been verified. 

2. Cf. SCDF, Normas para tramitar en las Curias diocesanas y en las religiosas las 
causas de reducci6n al estado laical con dispensa de las obligaciones anejas a la sagrada 
ordenaci6n, January 13, 1971 ,  in AAS 63 (1971) ,  pp. 303-308; in GLD 7: 1 2 1-124 as 
"Declaration regarding the interpretation of certain provisions which were established by 
the norms issued 13 January, 1971."  

3. SDCF, Declaratio, June 26, 1972, I. 
4. Ibid. 
5. Ibid., IL 
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TITULUS IV 
De Prrelaturis personalibus 

TITLE IV 
Personal Prelatures 

------- INTRODUCTION ------

Javier Hervada 

1. Personal prelatures: a new juridical structure set up by Vatican 
Council II 

A comprehensive hermeneutical study of the text of the new CIC re
quires the study of the Council texts as a fundamental basis, not just con
sidered in isolation from one another, but within the broader context of 
the guidelines of the theological and canonical doctrine of Vatican Council 
II, which the new Code seeks to reflect. Let us examine, then, the context 
in which the norms of the Canon Code should be understood in regard to 
personal prelatures. 

In its desire to renew the pastoral action of the Church, Vatican 
Council II gave rise to certain pastoral structures which, while they can 
trace their roots bac k to organizational forms which had arisen in the 
Church throughout history, exhibit certain innovative features. These 
structures are discussed in number 10 of the Decree Presbyterorum ordi
nis, which is the passage where the Council proposes the creation of new 
forms of organization of the Church1 wherever pastoral reasons make it 

1. For the process of the personal prelatures in the Council, cf. J. MARTINEZ-TORR6N, La 
configuraci6n juridica de las prelaturas personales en el Concilio Vaticano II (Pamplona 
1986); for a more general history, cf. P. LOMBARDIA-J. HERVADA, "Sohre prelaturas personales," 
in Ius Canonicum 27 (1987), pp. 1 1-76; J. HERVADA-W. STETSON, "Personal Prelatures from 
Vatican II to the new Code: an Hermeneutical Study of Canons 294-297," in The Jurist 45 
(1985), pp. 379-418. 
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advisable: international seminaries, special dioceses, personal prelatures,2 

et alia huiusmodi. In the revision of the CJC/1917, regulations governing 
personal prelatures were dealt with, which concluded with the drafting of 
the present title with its four canons.3 

While the historical precedents which encouraged Vatican Council II 
to undertake these modifications are already known, the final purpose of 
these new structures, among which are included personal prelatures, can 
be readily seen: pastoral needs (cf. c. 294). In effect, there were two con
cerns that had been demonstrated in the Church during the time subse
quent to the CIC of 1917. On one hand, the unequal distribution of the 
clergy amongst the various dioceses was one reason for concern. While 
some had an abundance of clergy, others suffered from a noticeable lack. 
The need was felt for priests to become aware of the universal purpose of 
the mission received by the sacrament of orders and for revising the insti
tute of incardination, in order to make it more flexible and suitable for the 
transfer of clergy between one diocese and another. It is appropriate to re
call that number 10 of Decree Presbyterorum ordinis reflected this con
cern, beginning by emphasizing the universal dimensions of the mission of 
priests and afterwards proposing the reform of norms regarding incardi
nation and excardination. 4 

On the other hand, also of concern was a problem different from the 
previous one: pastoral care given to social groups, which had very diverse 
characteristics and which required special pastoral care. For those cases, 
redistribution of the clergy was not sufficient , but rather, there was a need 
for specific pastoral structures and, in some cases, priests endowed with a 
special training; this was what was called specialized pastoral care. 

The two problems should not be confused with one another. The 
lack of clergy in a diocese with few vocations was one thing, while the 
case of special pastoral projects was quite another. One was a question of 
the appropriate and fair distribution of the clergy in order to meet the 
common needs of the dioceses, while the other involved specialized pas-

2. For a basic bibliography on personal prelatures, cf. among others A. DE FUENMAYOR, 
Escritos sobre prelaturas personales, 2nd ed. (Pamplona 1992); J.L. GUTIERREZ, "De 
pnelatura personali iuxta leges eius constitutivas et CIC normas," in Periodica de Re Morali 
Canonica Liturgica 72 (1983), pp. 7lff; G. Lo CASTRO, Le prelature personali. Profili 
giuridici, 2nd ed. (Milan 1999) (French ed.: Les prelatures personnelles. Aspects juridiques 
(Brussels 1993); Spanish ed.: Las prelaturas personales. Perfiles juridicos (Pamplona 
1991)). 

3. For an overview of the process of drafting of the canons currently in force, cf. J. 
HERVADA-W. STETSON, "Personal Prelatures ... ," cit. 

4. "In addition, the rules about incardination and excardination should be revised in such 
a way that, while this ancient institution remains intact, it will answer better to the pastoral 
needs of today." Regarding the evolution of incardination, cf. J.M. RIBAS, Incardinaci6n y 
distribuci6n del clero (Pamplona 1971); J. HERRANZ, "El nuevo concepto de incardinaci6n," 
in Palabra 1966, nos. 12-13, pp. 26ff; J. HERVADA, "La incardinaci6n en la perspectiva 
conciliar," in Ius Canonicum 7 (1967), pp. 479ff; etc. 
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toral care for social groups which required-and still require-either a 
specialized pastoral organization (as in the case of sailors), or a specific 
type of pastoral approach ( as occurred with the mission of France, which 
was directed towards very de-christianized sectors). For the first question, 
the Council provided a review of incardination; while the second was han
dled through special pastoral projects directed at diverse social groups. 5 

Personal prelatures were born, then, as new forms of organization of 
the constitutional structure of the Church.In addition to the forms already 
in existence (Pope, Episcopal College, Roman Curia, metropolitans, bish
ops, bishops' conferences, territorial prelatures, apostolic vicariates, 
etc. )-some essential and others historical6-new forms are incorporated 
(special personal dioceses, personal prelatures). The main feature of 
these new forms is their complementary role with respect to common and 
general pastoral and apostolic activity. This is accomplished by means of 
special pastoral and apostolic activity needed in certain territories or so
cial groups. How should opus pastorale peculiare be understood? It is of 
vital importance to understand this expression correctly. The key to un
derstanding its meaning is to be sought: a) in the pastoral needs which the 
Council Fathers had in mente, following the lead given by acts of the Holy 
See; and b) in the potestas clavium, i.e., the fact that this opus pastorale 
was to be a special way of carrying out the mission which Christ entrusted 
to the hierarchically constituted Church. Seen in this light, this notion 
should involve a particular characteristic, either of hierarchical pastoral 
activity (among whose features is included that of providing pastors of 
souls to all the faithful, through the proper distribution of the clergy) or of 
the activity of the whole Church which is to be performed through organic 
cooperation ( cf. c. 296) between clerus et plebs (in other words, through 
the constitutional coordination of the common priesthood with the minis
terial priesthood). This cannot involve merely actions incumbent upon the 
members of the faithful as such-the free initiative of the individual or of 
associations is there for that reason-or actions directed towards an indi
vidualized purpose (teaching, popular missions, divine worship, etc.) for 
which there exist associations of clergy or laypersons. 

It may be inf erred from the process (process) of council documents 
that the notion of opus pastorale concerned pastoral and apostolic activ
ity of the ecclesiastical hierarchy-or of the hierarchy and the laity organ
ically united-which, due to their special needs, could not be properly 
handled by pastoral structures in their common and ordinary forms of or
ganization and implementation. Let us take note that "special" (pecu
liaris) is a contrastive term with respect to common or ordinary and, 

5. PO 10 says: "Ubi vero rationale apostolatus postulaverit, faciliora reddantur non solum 
apta Presbyterorum distributio, sed etiam peculiaria opera pastoralia . . .  Ad hoc ergo . . .  " 

6. Cf. INTERNATIONAL THEOLOGICAL COMMISSION, Themata selecta de ecclesiologia (Vatican 
City 1985), n. 5.1 v. 
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consequently, is essentially relative. What is common in mission territo
ries-missionary pastoral care-may be special in countries with a long
standing Christian tradition. For this reason, special has a multitude of 
shades of meaning, and, therefore, personal prelatures may take a rich va
riety of forms within a framework common to them all. When dealing with 
relative terms, what is special will depend on the common or ordinary 
form assumed by the apostolic actions of the hierarchy or of the organic 
cooperation of the hierarchy with the laity. What is decisive in personal 
prelatures is that they are intended to involve pastoral work inherent in 
the hierarchy (ministerial priesthood) or in the hierarchy and the faithful 
as a whole (ministerial priesthood and common priesthood, organically 
united), which has some special feature, such as the apostolic method, the 
organizational form or the sector of the mission of the hierarchy ( or of the 
organic cooperation among the hierarchy and the faithful) which personal 
prelature serves. *The motivation for these structures is the inability of 
the common and ordinary forms of apostolic and pastoral activity to sat
isfy all people's needs. Thus, the mission and the subject are the same (the 
ordinary constitutional pastoral and apostolic structure of the Church), 
and the special characteristic changes only one aspect: the method, the 
sector that is being served, etc. 

The basic text concerning personal prelatures in the legislation sub
sequent to Vatican II but before the CJC83 is from Paul VI, who estab
lished the fundamental juridical framework in the Motu proprio Ecclesiae 
sanctce I ,  4. In turn, the Apostolic Constitution Regimini Ecclesice 
Universce highlighted the nature inherent in personal prelatures when in 
number 49, 1, it assigned to the Sacred Congregation for Bishops those 
matters pertaining to the erection of personal prelatures and the appoint
ment of a prelate in the context of other structures of this kind: dioceses, 
provinces, ecclesiastical regions and military vicariates. The Apostolic 
Constitution Pastor Bonus (art. 80) preserved the assignment of this 
sphere of competence to the Congregation of Bishops. 

2. The nature of personal prelatures 

In our opinion, the position of personal prelatures in CIC suffers 
from a lack of systematicity. Their proper place would be among the insti
tutions belonging to the hierarchical constitution of the Church. This is 
due to the fact that they are a specific and special form by means of which 
the hierarchy and the people of God are organized even though they 
are theologically and canonically different from particular Churches 
( cf. c. 297). In any event, the systematic ordering of a legislative body is al
ways somewhat secondary, since the true nature of institutions is to be in
f erred from the substantive norms that govern them. Thus, in this case, 
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the four canons that define the essence of personal prelatures as drawn 
from the legislation of Paul VI have the last word. 

The inclusion of personal prelatures in Part I De Christijidelibus, 
after the title devoted to the faithful (laity and clergy), makes it clear that 
they are not particular churches and that they are, strictly speaking, prela
tic structures, i.e. , they are public organizational forms of the people of 
God that are characterized by having a prelate or episcopal office as head. 
It is precisely the use of the concept of a prelature, of long-standing ca
nonical tradition, which most clearly indicates within this context the 
mens legislatoris in regard to the nature of personal prelatures and in re
gard to their placement within the constitutional structure of the Church. 7 

As a result, personal prelatures may be either a unified body of 
clerus-plebs (hierarchy-laity) or a ministerial body of clerics. This was 
subsequently confirmed by c. 295 see commentary), which provided for 
the organic cooperation of the laity. Finally, cc. 294-297 contain signifi
cant clarifications and developments that illuminate the nature of such 
prelatures. Thus, for instance, singular importance is given to the statutes 
of each prelature, by virtue of the fact that they are not simply "approved" 
but rather "given" by the Apostolic See, which not only creates each prela
ture, but also confers upon it its special configuration (cf. c. 295 § 1). In 
addition, the statutes are the technical means provided for in the CIC, 
through which the Roman Pontiff determines for each prelature the man
ner in which its pastoral task is to be coordinated with that of the parti
cular churches. It is also appropriate to point out the profoundly 
ecclesiological way in which the Council's teaching about the laity has 
been received in law, when it characterizes the possible participation of 
the latter in the pastoral work of the prelatures as organica cooperatio 
(see commentary on c. 296). 

3. The norms of the CIC as 'Yramework" norms 

By examining the provisions set forth in Ecclesiae sanctae and in the 
CIC from this perspective, it can be inferred that personal prelatures con
stitute what might be called aframework, using a terminology that has al
ready been introduced among jurists, types or figures. In this way, we wish 
to express that, together with certain basic features, personal prelatures 
may differ greatly amongst themselves. For this reason, the provisions in 
ES I, 4 and cc. 294-297 necessarily employ generic terms, about which it 
would be risky to attempt to inf er what, in a particular and concrete sense, 

7. For an historical study of the essential features of prelatures, cf. P. LOMBARDiA-J. 
HERVADA, " Sobre prelaturas personales , "  cit . ;  J. HERVADA-W. STETSON, "Personal 
Prelatures . . .  ," cit.; J. MIRAS, La noci6n can6nica de ''prmlatus" (Pamplona 1987); idem, 
"Prmlatus": de Trento a la primera codificaci6n (Pamplona 1998). 
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each personal prelature could be: one would have to ref er to their statutes 
( cf. c. 295). Given this, the first principle of interpretation is thus empha
sized: it would be a mistake to devise a single idea of all possible personal 
prelatures and to attempt to apply this model indistinctly to all of them. In 
fact, if one were told that a diocese had been established, one would 
know, down to the smallest detail, what its structure would be; on the 
other hand, if it were announced that a personal prelature had been estab
lished, this mere fact would only indicate certain general and basic char
acteristics. Other inferences about it would have to be drawn from the 
particular statutes. 

Features common to all personal prelatures are as follows: 

a) Above all, a personal prelature is a pastoral structure, secular in 
nature ( cf. c. 294), aimed at undertaking a task of special pastoral care 
whose recipients are common and ordinary members of the faithful. Here 
is the first feature that warrants emphasis. Those to whom the pastoral 
work of a personal prelature is directed are common members of the 
faithful, ordinary Christians, in other words, those members of the faithful 
who do not fall into any special form of life or ecclesial condition: they are 
neither members of the religious, nor do they lead any kind of consecrated 
life, nor do they belong to an order, privileged class or group within the 
Church. They are common members of the faithful. 

b) Prelatures are structures inherent in the ordinary ecclesiastical hi
erarchy or to the joint-organic-action of the latter with the laity ( clerus 
et plebs). They are not outside the constitution of the Church and conse
quently, are forms of public organization of the Church. They indeed be
long to human law, but they are not foreign to the constitution of the 
Church; they exist because there exists a universal dimension of the ordo 
episcoporum, which entails a universal dimension of the ordo presbyter
orum. It is not necessary to insist on this. What is clear is that they are 
based on the constitutional law of the Church and that they form part of 
the ecclesiastical organization: they are structures of human law, which 
develop the hierarchical constitution of the Church ( either clergy alone or 
clerus et plebs). As a result: 

- The bonds of union are those belonging to entities of this nature: 
ecclesiastical jurisdiction, communio andfraternitas christiana. 

- Their creation is incumbent upon the Holy See; their origin is not 
due to an act of will of those who create them. 

c) Personal prelatures are not particular churches: they are analo
gous structures, with the analogy of proportionality, to the dioceses. In 
other words, they are similar to them insofar as their internal constitution 
is concerned Qurisdiction, bonds, etc.), but they differ in that they lack the 
mystery-sacrament totality inherent in particular churches. 
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d) The mission that they carry out is part of the mission of the hierar
chy or of the hierarchy and laity together ( of the populus Dei). Since their 
purpose is that of specialized pastoral activity, they are compatible in all 
respects with the common pastoral activity of the diocesan bishops, 
whose jurisdictional powers they respect in their entirety ( cf. c. 297). 

In order for them to be understood properly, it is probably at this 
point that the innovation represented by personal prelatures requires that 
one detach oneself from certain erroneous historical conceptions which 
appear among the ideas that some canonists have entertained concerning 
prelatures. For a long time, the only prelatures known by canon law were 
nullius prelatures (now called "territorial prelatures" in the CIC) i.e., ter
ritories with a prelate which were separate from dioceses. These were ei
ther dioceses in formation (not yet complete) or territories outside 
episcopal jurisdiction. Since there exist personal dioceses as well as terri
torial dioceses (which are in the majority), some authors believed that the 
same thing would happen with prelatures: some would be territorial, 
while others would be personal, but all were exempt in regard to diocesan 
bishops. This is a misunderstanding which must be rectified. The personal 
prelatures created by Vatican II are different from previously existing prel
atures, because by their very nature they are not exempt. (In reality, this 
exemption is not applicable to prelatures, whether personal or territorial; 
their autonomy is a phenomenon of a very different nature.) This is so be
cause the pastoral task of personal prelatures does not interfere with the 
work of the diocesan bishop, but rather plays a complementary role of 
strengthening and assisting the common pastoral care of the local ordinar
ies8 (see commentary on c. 297). 

8. JOHN PAUL II, in his Discourse on March 17, 2001, referring both to the first established 
personal prelature and to the figure of the personal prelature in general, emphasized this 
aspect with other essential features of this juridical form ( cf. the original text of the 
Discourse in L'Osservatore Romano, March 18, 2001;  English translation in L'Osservatore 
Romano, Weekly Edition, March 28, 2001, p. 6). 
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Ad aptam presbyterornm distribntionem promovendam 
ant ad pecnliaria opera pastoralia vel missionalia pro va
riis regionibns ant diversis coetibns socialibnsperfi
cienda,  prrelatnrre perso nales qnre presbyteris et  
diaconis cleri srecnlaris constent, ab Apostolica Sede, 
anditis qnarnm interest Episcopornm conferentiis, erigi 
possunt. 

Personal prelatures may be established by the Apostolic See after consul
tation with the Bishops' Conferences concerned. They are composed of 
deacons and priests of the secular clergy. Their purpose is to promote an 
appropriate distribution of priests, or to carry out special pastoral or mis
sionary enterprises in different regions or for different social groups. 

SOURCES: PO 10; ES I, 4; REU 49 § 1; SCB Instr. Nemo est, 22 Aug. 
1969, 16 § 3 (AAS [1969] 621); DPMB 172 

CROSS REFERENCES: c. 372 § 2 

COMME NTARY ------

Javier Hervada 

The present canon begins by pointing out the distinct purposes 
which should be pursued by the setting up of a personal prelature (see in
troduction to Title IV). We are focusing now on two concrete aspects con
tained in this norm: the authority competent to establish a personal 
prelature and the limitation of this juridical figure to the secular clergy, 
which make up the presbyterium of the prelature. 

l .  Establishment by the Apostolic See, after consultation with the 
bishops' conferences concerned 

Presbyterorum ordinis 10 established that personal prelatures could 
be established, "always saving the right of bishops ... for the good of the 
whole Church." Canon 294 specifies in part these instructions of the Coun
cil, when it prescribed the participation of the bishops' conferences con
cerned (also cf. PB 26) ,  which must be consulted before establishing a 
personal prelature: in this way, it was verified ad casum, at a time prior to 
creation, that the rights of the local ordinaries were to be safeguarded. 
The norms set forth in c. 297 are directed towards this same purpose, inso-
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far as the beginning of the activity of a prelature within a given particular 
church is concerned (see commentary on c. 297). 

In addition, prelatures are public forms of pastoral organization of 
the people of God, that is, ecclesial bodies whose structure is based on the 
constitution of the Church and, as a result, are organized hierarchically, 
according to the double hierarchy of order and jurisdiction. As a result, 
competence for their creation can only devolve upon the supreme 
authority, as happens in the case of other ecclesiastical circumscriptions 
( cf. PB 76 and 80). 

In this regard, it is important not to lose sight of the reason for which 
these structures should be established, as expressed in Presbyterorum or
dinis as being "in bonum commune totius ecclesice. " By adding the adjec
tive totius to the expression common good of the Church, the Council 
emphasizes that it should not be taken in a generic sense-all juridical 
norms have the common good as their end-but rather that such institu
tions affect the universal Church in one way or another. Consequently, 
these structures are not fostered for the particular common good of a 
cmtus personarum of certain dioceses, of a nation or a region, but should 
instead have a relationship to the universal Church. The particular com
mon good will be handled by means of other institutions. Therefore, the 
role of the Holy See is decisive in the creation of these structures. 

This does not mean that all personal prelatures will necessarily have 
a universal scope; rather, it means that pastoral work is part of the pasto
ral activity of that structure of the Church to which Christ entrusted the 
good of the entire Church: the ordinary hierarchy, Peter and the Apostles, 
i.e., the Pope and the Episcopal College.1 To them is entrusted the bonum 
commune totius ecclesice, insofar as they form a unity or ordo. Personal 
prelatures, just like territorial prelatures, are directly linked with the of
fice of Peter, from whom proceeds the prelatic quasi-episcopal jurisdic
ti o inherent in them. From this emerges the clear sense of their 
orientation towards the good of totius ecclesice, of which the only reposi
tories are the ordinary ecclesiastical hierarchy (Pope and bishops) and the 
Christian people, insofar as they are Ecclesia Universa (and therefore 
linked to the ecclesiastic hierarchy, each in his own way). 

1. For instance, the Post-Synodal Apostolic Exhortation Ecclesia in America, of January 
22, 1999, says in no. 65: "Migrants should be met with a hospitable and welcoming attitude 
which can encourage them to become part of the Church's life , always with due regard for 
their freedom and their specific cultural identity. Cooperation among the dioceses from 
which they come and those in which they settle is very important to this end, through 
specific pastoral structures provided for in the legislation and practice of the Church." In 
addition, the document quoted cites in no. 237 c. 294, and also cc. 518 CIC and c. 280 CCEO, 
which refer to the possibility of establishing personal parishes. 
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2. Composition of personal prelatures 

HERVADA 

The purpose of the sentence "they are composed of deacons and 
priests of the secular clergy" is obviously not to describe the composition 
of a personal prelature exhaustively, but rather to indicate that it involves, 
in all cases, a structure which is proper to_the secular clergy, as it belongs 
to the very structures of ecclesiastical organization. In reality, the struc
tural elements are discussed in the following canons: the prelate and the 
clergy belonging to it ( cf. c. 295) and, if applicable, the lay faithful bound 
to the prelature ( cf. c. 296). 

In a personal prelature priests make up a presbyterium that pos
sesses the same features in its internal structure as that of a diocese. The 
subject of presbyteria comes into play here, which may be the source of 
misunderstandings, if we do not distinguish clearly between the mystery
sacrament structure of a particular church and the juridical formulas 
which the organization of a particular church adopts when considered in 
itself and when seen in relation to the universal Church. 

A particular church-or local church if its demarcation is done on 
the basis of territorial criteria-is, above all, a mysterious reality, whose 
center is the eucharistic celebration. At the head of the particular 
church-when it is complete, i.e., we are not referring here to territorial 
prelatures or abbacies, vicariates apostolic, etc., which raise certain theo
logical issues that are not pertinent here-is a member of the Episcopal 
College, successor to the Apostles, in other words, a bishop or supreme 
priest of the New Law, who has the fullness of the functions of proclaim
ing the Word, governing the faithful and celebrating the Eucharist, as well 
as administering the other sacraments and means of sanctification (this 
fullness must obviously be coordinated with the functions and powers of 
the Roman Pontiff and the Episcopal College). 

The bishop is assisted in his functions by priests ordinis Episcopalis 
providi cooperatores eiusque adiutorium et organum," who "unum presby
terium cum suo Episcopo constituunt," as Lumen gentium 28 says. Do the 
expressions "a single presbyterium" and "his Bishop" refer solely to 
priests incardinated in the diocese? The affirmative answer proposed by 
some authors suggests that the mystery-sacrament and the organizational 
levels are confused. In its full mystery-sacrament sense, all priests who, ei
ther permanently or potentially, exercise their ministry within the terri
tory of a diocese-it is understood with authorization and, therefore, in 
communion with the bishop-are acting in cooperation with the diocesan 
bishop, who, on that level, is their bishop. It could not be otherwise, if we 
bear in mind that the mystery-sacrament level, which also has a juridical 
dimension, operates in relation to the sacrament of orders, and the func
tions which this sacrament confers are, in and of themselves, universal. 
(For the bishops, this is clear, from the time in which they are incorpo
rated into the Episcopal College through the sacrament of the episcopate, 
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which is of a universal dimension insofar as priests are concerned. 
Cf. PO 10) When this universality of the particular churches-"in quibus et 
ex quibus una et unica Ecclesia catholica exsistit" (LG 23; c. 368)-is man
ifested through their distinct organizational formulas, the mystery
sacrament level is configured in them as a concrete manifestation of the 
universal. In each of them, "vere inest et operatur Una Sancta Catholica et 
Apostolica Christi Ecclesia" (CD 11; c. 369). Consequently, whatever is 
done in a particular church is done according to this specific manifesta
tion of the universal. In the particular church there is only one supreme 
priest, the diocesan bishop. All presbyteral actions refer back to him as 
cooperation and assistance, and all presbyters who lawfully exercise their 
ministry in the particular church form his "presbyterium." 

Something different-although bearing a necessary relationship to 
the above-mentioned level-is the ecclesiastical organization of these 
ministries, which is determined by multiple factors among which, first and 
foremost, is the action of the Holy Spirit, who promotes distinct organiza
tional formulas. From a juridical-organizational point of view, the relation
ship of a priest in regard to the diocesan bishop in whose diocese he 
exercises his ministry may be diverse: incardination, admission through 
agreement among bishops, authorization to exercise his ministry, etc. It is 
in this context that the juridical-organizational concept of "presbyterium" 
is born, which should not be confused with the concept referred to above. 
A presbyterium in the strict juridical-organizational sense may be made up 
only of clerics incardinated or devoted in a stable manner to the perfor
mance of an office on behalf of the diocese or pastoral structure in ques
tion. This term is used in the latter sense when, within the context of 
personal prelatures, we speak about a presbyterium, together with a prel
ate. In this sense a priest may belong, although with distinct juridical 
forms, to two presbyteria. 
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§ 1.  Prrelatura personalis regitur statutis ab Apostolica 
Sede conditis eique prreficitur Prrelatus ut Ordina
rius proprius, ciu ins est nationale vel internationale 
seminarium erigere necnon alumnos incardinare , 
eosque titulo servitii prrelaturre ad ordines promo
vere. 

§ 2. Prrelatus prospicere debet sive spirituali institutioni 
illorum, quos titulo prredicto promoverit, siveeorun
dem decorre sustentationi. 

§ 1. A personal prelature is governed by statutes laid down by the Apos
tolic See. It is presided over by a Prelate as its proper Ordinary. He 
has the right to establish a national or an international seminary, and 
to incardinate students and promote them to orders with the title of 
service of the prelature. 

§ 2. The Prelate must provide both for the spiritual formation of those 
whom he has promoted with the above title, and for their becoming 
support. 

SOURCES: § 1: ES I, 4; REU 49 § 1; SCB Instr. Nemo est, 22 Aug. 1969, 16 
§ 3 (AAS [1969] 621) 
§ 2: ES I, 4 

CROSS REFERENCES: cc. 7-22, 94 § 3, 131, 134, 232-264, 265, 266 § 1, 
279, 281 

COMME NTARY ------

Javier Hervada 

The statutes or particular law of personal prelatures differ formally 
( c. 94 § 3) from those that pertain to associations: in fact, in the case of a 
personal prelature, it is the Holy See which hands down and establishes 
this law ("statutis ab Apostolica Sede conditis"), while the norms by 
which associations are governed originate in themselves and only require, 
at most, approval from the competent authority (cf. cc. 299, 304, 310, 314, 
322). This difference is due precisely to the fact that the personal prela
tures are not associations but structures within the ecclesiastical organi
zation. Therefore, each personal prelature owes its existence not to the 
will of its possible members, but rather to an act of the Apostolic See by 
which it is established (cf. c. 294). 
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This pontifical act is unlike the approval or the recognitio of the 
prior activity of the members of an association giving rise to its establish
ment as a juridical person. It is rather an act of establishment by virtue of 
which the prelature comes into existence, endowed with its own norms of 
particular law, which have the status of pontifical law ( cf. c. 94 § 3), and 
which, therefore , follow the precepts pertaining to laws in general 
(cc. 7 22). 

Thus, the essential juridical system of governance of each personal 
prelature will consist of the general norms contained in this title, which 
comprise the basic legislative framework, together with all the general 
norms of the CIC that may be applicable to each subject matter, in addi
tion to the particular norms included in the statutes. By means of the lat
ter, the Apostolic See shapes the general institution governed by the Code, 
endowed with certain specific features, depending on the pastoral task for 
which each personal prelature was established. Furthermore, it provides 
in each case for the coordination of this pastoral activity with the 
particular churches in which this particular activity is to be implemented 
(cf. C. 297). 

The prelate, ordinary proper and the clergy of the prelature 

Characterization of the ordinary proper of the prelature has been 
assigned to the prelate, by means of which the enumeration given in 
c. 134 § 1 is extended on the basis of this canon and is clearly not intended 
to be exhaustive, according to the most common interpretation among au
thors in the field. 1 

The prelate, chief governing office of the prelature, clearly possesses 
the power needed to exercise his function, although its content may not 
be exhaustively developed within the bare framework of the present 
canon, which, in turn, must be fleshed out more fully by particular law in 
each case. The canon expressly mentions the power to establish a national 
or international seminary for the training of candidates to the priesthood, 
who will be ordained titulo servitii praelaturm, and the power to incardi
nate these students (cf. cc. 265 , 266 § 1), who, once ordained, will consti
tute the clergy of the prelature (cf. c. 294). From the incardination of these 
clerics arise the general obligations expressed in § 2 towards the prelate, 
which express in explicit form those precepts already enunciated in a gen
eral way in c. 279 and 281. 

Priests remain bound to the prelate and the prelature through incar
dination and the title of service of the prelature. This is a historical con-

1. Cf., e.g., J.I . ARRIETA, Governance Structures within the Catholic Church (Montreal
Chicago 2000), pp. 60 and 183; W. AYMANS-K. MbRSDORF, Kanonisches Recht. Lehrbuch 
aufgrund des Codex Juris Canonici, I (Paderborn 1991), p. 183. 
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cept which the CIC maintains in this canon, although, due to the reforms 
of incardination, the title of ordination has lost its meaning; incardination 
is, in and of itself, a bond of service. These priests are joined together 
through priestly fraternity and through mutual cooperation with the prel
ate in carrying out the munus pastorale, in accordance with the sacra
ment that they have received which leads them to participate in the 
mission of the ordo Episcoporum (cf. LG 28; PO 7-9). They are bound 
to the prelature through these same bonds of subordination , co
responsibility and cooperation which joint priests incardinated in a dio
cese to each other and to their bishop. They thus constitute a presbyte
rium whose internal structure is identical to that of the presbyterium in a 
diocese (see commentary on c. 294). 
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Tit. IV. Personal Prelatures c. 296 

Conventionibus cum prrelatura initis, laici operibus apos
tolicis prrelaturae personalis sese dedicare possunt; 
modus vero huius organicre cooperationis atque prreci
pua officia et iura cum ilia coniuncta in statutis apte de
terminentur. 

Lay people can dedicate themselves to the apostolic work of a personal 
prelature by way of agreements made with the prelature. The manner of 
this organic cooperation and the principal obligations and rights associ
ated with it, are to be duly defined in the statutes. 

SOURCES: ES I, 4 

CROSS REFERENCES: cc. 208, 1290 

COMME NTARY 

Javier Hervada 

For a correct interpretation of this canon, it seems essential to point 
out that a view of personal prelatures which presents them exclusively as 
an instrument for the better distribution of the clergy ( cf. c. 294) would be 
incomplete and highly inconsistent with the norms currently in effect. The 
relationship between the laity (populus christianorum) and a personal 
prelature may take several forms, but in no case do we ref er to a body of 
lay faithful as separated from a diocese or removed from the jurisdiction 
of the diocesan bishop. This is one of the essential features of personal 
prelatures.1 

If we examine the texts of the Council and those of Paul VI in the 
Motu proprio Ecclesice Sanctce, as well as the canons in the Code, it be
comes clear that two types of relationship can occur: the laity may be ei
ther simple recipients of the pastoral ministry of the prelature or active 
co-participants in this pastoral work. 

l .  The faithful as intended recipients of the "munus pastorale" of a 
prelature 

In the first case, the prelature may carry out its pastoral activity 
among the faithful in accordance with various formulas of cooperation 

1. Cf. in this regard, JOHN PAUL II, Discourse of March 17, 2001, ( cf. the original text of the 
Discourse in L'Osserv atore Romano , March 18 ,  200 1 ,  p .  6 ;  English translation in 
L'Osservatore Romano, Weekly Edition, March 28, 2001, p. 6); Communionis notio, 16. 
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and relations that have been agreed upon with the local ordinary ( cf. 
c. 297). Specifying the faithful or social groups on behalf of whom the 
prelate will exercise his pastoral mission will be established a iure for 
each prelature, in accordance with their specific pastoral or missionary 
activity. These members of the faithful, insofar as they are recipients of 
the pastoral ministry of the personal prelature, may in turn be in two dif
ferent positions in regard to the prelature: 

a) In the first place, they may be related a iure to the prelature and 
may be under the jurisdiction of the prelate, for the purposes of the latter's 
special pastoral mission, in the same manner as the faithful of a diocese, 
through the bonds inherent in communio. Communio is an organic struc
ture which requires a juridical form and which implies subordination to 
the jurisdiction of the prelate, a mutual relationship between the common 
priesthood and the ministerial priesthood, a sense of joint responsibility 
among all the faithful (prelate, clergy and the laity), directed towards the 
purposes of the prelature, and the bonds of Christian fraternity among ev
eryone. In prelatures of this type, no bond is given other than that of com
munio ecclesiastica, in other words, the same bond uniting the clergy and 
the laity in a diocese. 

b) In other cases, these members of the faithful may fall within the 
scope of the pastoral activities of a personal prelature without having any 
bond whatsoever with it: the relationship, then, is limited to the right of 
the faithful to make free use of the means placed at their disposal by the 
prelature. All members of the faithful possess a fundamental right to 
choose the types of pastoral assistance which they prefer (cf. cc. 213 and 
214). In this case, there does not exist any bond other than what is inher
ent in their condition as members of the people of God. 

2. The faithful as co-participants in the "munus pastorale" of a 
prelature 

So far we have been examining the issue solely from the viewpoint of 
the faithful as mere beneficiaries of the pastoral activities of the prelature. 
But this is now insufficient, since the Council has stressed the active role 
of laypersons in the mission of the Church. The Church is not only the hi
erarchy (bishops, priests and deacons), with the laity as beneficiaries of 
the activities of the hierarchy and subject to it. Rather, the Church is the 
entire people of God, in which all members in accordance with their own 
condition ( clerical or lay) are jointly responsible for the saving mission of 
the Church. A diocese is a portio populi Dei, which constitutes a unified 
whole consisting of a bishop, clerics and the laity, all of whom are jointly 
responsible for their mission. A similar situation occurs with regard to ter
ritorial prelatures. Is the case of the personal prelature different in this re
spect? The answer is clearly no. Except in the case of prelatures which do 
not have a direct mission in regard to the faithful (in other words, those 
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which have been created exclusively for the distribution of the clergy), 
there is no reason whatsoever to consider personal prelatures as an exclu
sively clerical phenomenon. As we have seen, in the case of those mem
bers of the faithful who are connected to personal prelatures for purposes 
of pastoral care, active participation is based on the bond of communio, 
which implies joint responsibility. By its very nature, a prelature of this 
type is not a clerical structure, but rather a unified whole composed of the 
two-sided relation between clerus and plebs. 

In the case of prelatures with a special pastoral mission which are 
not composed of members of the faithful directly bound to it ex iure, 
nothing prevents laypersons from active incorporation, since this type of 
prelature, by virtue of its own constitutional law, is called to be a structure 
composed of a unified body made of clerus and plebs. It is also called to be 
an ecclesial organization to which the Apostolic See entrusts a munus 
pastorale, which is to be carried out through the organically structured 
cooperation of the common priesthood and the ministerial priesthood. 2 

a) The Motu propio "Ecclesire sanctre" 

In effect, Ecclesiae sanctae open up the possibility for laypersons to 
devote themselves to tasks inherent in the prelature through contract or 
commitment. It is true that this possibility is not ref erred to in Presbyter
orum ordinis 10 ,  but in actual fact it does not involve anything more than 
an application of no. 22 of the Decree Apostolicam actuositatem: "Worthy 
of special respect and praise in the Church are the laity, single or married, 
who, in a definitive way or for a period, put their person and their profes
sional competence at the service of institutions and their activities."  By 
means of this provision, the Council did nothing more than adopt what al
ready existed in various pastoral and missionary projects: the phenome
non of laypersons, including people who were married, who were 
devoting themselves, for a limited period of time or permanently, to the 
service of pastoral or missionary structures on a contractual basis. Thus, 
the inclusion of the laity as active members of personal prelatures-just 
as they are also active in dioceses and other prelatures-while involving a 
new element, is not new at all within the spirit of the overall body of coun
cil documents. 

The formula with which Ecclesiae sanctae paved the way repre
sented a significant progress: "Nihil impedit quominus laici, sive crelibes 
sive matrimonio iuncti, conventionibus cum Prrelatura initis, huius ope
rum et inceptorum servitio, sua peritia professionali , sese dedicent. " 
Through this formula, it was clearly established that, as in the case of dio
ceses-both normal or special-and territorial prelatures, the apostolic 

2. Cf. LG 9 and 33; AA 2. Also cf. E. CORECCO, "Riflessione giuridico-istituzionale su 
sacerdozio comune e sacerdozio ministeriale,"  in Popolo di Dio e Sacerdozio (Padova 1983), 
pp. 80-129. 
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work inherent in personal prelatures can also be the fruit of the organic 
and complementary cooperation of the common priesthood of the faithful 
and the ministerial priesthood of the clergy. The two-sided relation be
tween clerus et plebs may occur here, although it is not a necessary ele
ment; and personal prelatures therefore represent a structure of the 
populus christianus or populus Dei, with the consequent hierarchical 
structure. 

It should be pointed out that the expression sese dedicent-to which 
we will return later on-means, properly speaking , an act of dedication, 
ecclesial in nature, an act of commitment to devote oneself to works in
herent in the prelature. We are not speaking here of a service contract of a 
professional type. Indeed , the phrase sua peritia professionali contained 
in the text of Ecclesiae sanctae might be interpreted as restricting the par
ticipation of the laity to very concrete matters and in very specific cases. 
(Thus, for example, if a prelature in missionary lands found it appropriate, 
in exercising the ministerium caritatis inherent in the Church , to estab
lish hospitals, it might employ healthcare personnel: physicians, nurses, 
etc.). This is the basis for the interpretation that some authors have given 
to the cooperation of laypersons in personal prelatures as assistants to the 
clergy and proportionately fewer in number in comparison with the 
priests. However, this would represent an excessive restriction on the par
ticipation of laypersons in personal prelatures, in contrast to what is im
plied by the overall body of council doctrine about the active participation 
of the laity in the Church and in the world , and it does not seem that such 
an intention should be attributed to the Motu proprio Ecclesim sanctce. 
Rather it seems that this provision is an attempt to point out that the laity 
are not incorporated into prelatures more clericali, but instead more 
plene smculari, so that the service they render must be understood as per
formed with a lay and , consequently, professional mentality. In any event, 
the phrase in question should in no case be understood to mean that lay
persons incorporated into a prelature should be fewer in number than 
clerics or, on top of that, as their assistants. This restrictive interpretation 
is but one more example of the difficulties one meets in attempting to un
derstand ecclesiastical structures as structures of the people of God
clerus et plebs-and not merely as structures of the hierarchy. In fact, the 
text of c. 296 does not include this phrase. 

b) "Cooperatio organica" 

At this point , it is appropriate to ask what cooperatio organica, as 
discussed in c. 296, means. In the language of Vatican II and the CIC, the 
word "cooperation" is frequently used to designate the participation of 
each person in accordance with his condition , in other words, the clergy 
as clergy and lay men and women as laypersons ( cf. c. 208). The addition 
of the adjective organica suggests that this involves a living relationship 
(cf. CD 23),3 which involves each person according to his or her own ec
clesial condition. Consistent with this, laypersons may be incorporated 
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into personal prelatures as jointly responsible, on an equal footing, for the 
purpose for which the prelature was intended and its special pastoral ac
tivity. In this case, what is involved, then, is a cooperatio organica which 
makes them members of the prelature and jointly responsible for attaining 
its goals (this is the case insofar as the first personal prelature to be cre
ated is concerned).4 Obviously, laypersons are barred from those offices 
and ministries for which the sacrament of orders is required: prelate, vicar 
general, and other vicars of the prelate, as well as the specific priestly 
function of acting as a pastor for souls through the sacrament of penance. 
In other words, this joint responsibility does not fall on everyone in an un
differentiated manner, but rather, according to the demands of the organic 
nature of the prelature. Priests cooperate by means of their ministry, lay
persons by means of their lay apostolate, and both act jointly through the 
organic cooperation among the ministerial priesthood and the common 
priesthood, this cooperation implying the active participation of layper
sons in pastoral activity, in accordance with the faculties which they pos
sess by virtue of their active condition. 5 

c) Necessity of an agreement with a prelature 

It is appropriate, then, to ask why this act of bilateral commitment or 
conventio is required. The answer is simple. The act of creating personal 
prelatures, which are intended to carry out their activity in different dio
ceses, determines the recipients of their apostolic work, the populus inso
far as it is the recipient of that apostolic activity ( and which, as such, is 
the populus of the diocese). But it cannot determine the populus insofar 
as it is an active element, since this commitment goes beyond the common 
obligations which each member of the faithful assumes through baptism: 
this cooperation exists as a possibility within the baptismal vocation, but 
it is not a juridical duty. As a result, a voluntary act of incorporation into 
the prelature is needed. This act is bilateral, since an act of acceptance on 
the part of the prelature should reflect an act of commitment made by the 
faithful, with both parties assuming mutual obligations in accordance with 
the provisions established in the statutes and in the common law. Funda
mentally, the agreement of the laity, and the subsequent juridical bond to a 
personal prelature is a commitment to the apostolic work inherent in 
that prelature. This can be clearly inferred from the Motu proprio Ee-

3. Cf., e.g., J. HERVADA, "Aspetti della struttura giuridica dell'Opus Dei," in fl diritto 
ecclesiastico e rassegna di diritto matrimoniale 97 (1986), pp. 410-430; Spanish trans. in 
Fidelium Jura (under the old title Lex Nova) 1 (1991), pp. 301-322. 

4. With regard to the faithful in general, cf. A. DEL PORTIU.O, Fieles y laicos en la Iglesia, 
3rd ed. (Pamplona 1991); (English ed., corresponding to the l81 Spanish edition: Faithful and 
Laity in the Church (Shanon1972) ; JOHN PAUL II traced the sense and dynamic of this 
organic cooperation with great precision in his Discourse of March 17, 2001, cit. 

5. Cf. JOHN PAUL II, Discourse of March 17, 2001, (cf. the original text of the Discourse in 
L'Osservatore Romano, March 18, 2001, p. 6; English translation in L'Osservatore Romano, 
Weekly Edition, March 28, 2001, p. 6) 
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clesice sanctce, and a similar sense of agreement or pact is reflected in 
C. 296. 

It is difficult to understand the meaning and nature of this contract if 
one fails to perceive the nuance of meaning in the official Latin text, 
which appears in the Motu proprio Ecclesice sanctce as well as in the 
present canon but which tends to be lost in some translations. Both docu
ments cited use the construction sese dedicent. This expression indicates 
that it does not involve a mere service contract or work agreement but 
rather that it contains a spiritual and ascetical feature, which is essential. 
It entails a personal commitment, a serious and firm decision to respond 
to the Christian vocation of commitment to serving others, in this case a 
commitment to devoting oneself to the apostolic works inherent in the 
prelature. In essence, this involves a juridical obligation, ascetical in ori
gin, to devote time-whether fully or partially, as indicated in the statutes 
of each prelature-to the apostolic activity of the prelature. In this sense, 
what might be devotion of good will ad libitum is transformed into an ob
ligation of justice of a serious and specific nature. 

d) Nature of thefaithful's bond with the prelature 

However, the existence of this agreement does not mean that the 
bond with the prelate and with the prelature is a juridical relationship, 
supported by the will of the parties, from which mutual rights and obliga
tions are derived, as occurs in the case of voluntary associations. A prela
ture is a structure created by the Apostolic See (c 294). The prelate also 
receives his jurisdiction for the munus pastorale from the Holy See 
(c. 295). The act of creation establishes the presbyterium and the bonds 
between the prelate and the clergy, and between them and the laity. In ad
dition, this same act establishes and configures the juridical position of 
the laity and their participation in the munus pastorale of the prelature. 
Thus, the overall juridical structure of each prelature is based on the com
mon law of the Church and on the particular law given to each, and not on 
the will of those who are bound to it. 

Given that personal prelatures are forms of constitutional structures 
of the Church, created by human law, the bonds which comprise them are 
those inherent in this constitutional structure: communio,  which should 
be understood as an organic unity that may include elements ranging from 
the bond of submission to the prelate up to the relationship of joint re
sponsibility intended for the specific purposes of the prelature. The bonds 
of the faithful associated with the prelature are of the same nature (al
though different in scope) as those inherent in other pastoral structures 
rooted in the constitution of the Church, and they constitute a particular 
form of communio. 
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Tit. IV. Personal Prelatures c. 297 

Statuta pariter definiant rationes prrelaturre personalis 
cum Ordinariis locorum, in quorum Ecclesiis particulari
bus ipsa prrelatura sua opera pastoralia vel missionalia, 
prrevio consensu Episcopi direcesani, exercet vel exer
cere desiderat. 

The statutes are likewise to define the relationships of the prelature with 
the local Ordinaries in whose particular Churches the prelature, with the 
prior consent of the diocesan Bishop, exercises or wishes to exercise its 
pastoral or missionary activity. 

SOURCES: SCCong Deer. Ad consulendum, 21 mar. 1964; PO 10; ES I, 4; 
SCB Deer. Ad consulendum, 11 mar. 1975 

CROSS REFERENCES: 

COMME NTARY 

Javier Hervada 

1. Safeguarding the rights of the local ordinary 

The present canon specifically attributes to the diocesan bishop the 
consent needed for a personal prelature that has already been set up to 
begin to exercise its pastoral or missionary task in a particular church. 
(The participation of the bishops concerned, through the bishops' confer
ences, prior to the creation of each prelature, is governed by c. 294.) It 
also ascribes the regulation of relations with the local ordinary where the 
prelature is present to the precepts contained in the statutes of each prel
ature ( cf. c. 295). The provisions established by Vatican Council II are thus 
made specific. In this respect, Presbyterorum ordinis 10 adds that each of 
the new pastoral structures will be endowed with regulations on a case
by-case basis (normally statutes), salvis semper iuribus ordinariorum 
locorum. While the literal language of this phrase may suggest a "defen
sive" stance, the intention of the Council is not to add a note of caution on 
behalf of the rights of the respective local ordinaries, but rather to point 
out a characteristic feature of these new pastoral structures. In regard to 
this last point, it is appropriate to point out the essential differences be
tween the personal prelatures and the territorial prelatures ref erred to in 
c. 370. It could be potentially confusing for instance to draw a parallel be
tween the two structures such that personal prelatures are to territorial 
prelatures what personal dioceses are to territorial dioceses. Personal 
prelatures can be partially distinguished from territorial prelatures, since, 
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while the latter separates out the members of the faithful and the clergy 
from a diocese to constitute a cmtus assimilated to the diocese (c. 368), 
personal prelatures leave the bond of the faithful unaltered in regard to 
the diocese as one of their characteristic features; and, insofar as the 
clergy are concerned, while they depend upon the prelate in terms of juris
diction, their task also involves a dimension of priestly cooperation with 
the head of the particular church. 

This does not involve applying an exemption to social groups which 
require specialized pastoral attention, but rather that, while those persons 
who comprise such social groups retain the same juridical situation which 
they possessed in regard to their diocesan bishops, the potential for pasto
ral action is activated in them-and, as a result, the apostolic activity of 
each diocese is promoted-through the attention offered by the special 
pastoral activity of the prelature. 1 Therefore, these pastoral activities 
must not infringe on ordinary and common pastoral function which the di
ocesan bishop exercises over his faithful by virtue of the law: the diocesan 
bishop maintains-in regard to personal prelatures-his whole jurisdic
tion and ordinary cura animarum over those among his diocesan sub
jects who are also the subjects of the apostolic activity of the personal 
prelature. 

2. For the common good of the entire Church 

Several highly significant words close the description of the new pas
toral structures in the council decree cited above: in bonum commune to
tius ecclesice. For a canonist and theologian, these words convey a very 
precise meaning: they do not involve creating situations of privilege in 
bonum privatorum, but rather measures promoting the common good of 
the Church (see commentary on c. 294). In this way, then, the statutes may 
come to constitute a particular law, but not a privilege in commodum pri
vatorum. In this sense, a personal prelature may not be interpreted as a 
privileged jurisdiction or as a privilege for the social groups receiving its 
specialized pastoral attention. Specialized pastoral activity is a need that 
relates to the common good of the Church and to the rights of the faith
ful. 2 Naturally, the fact that something relates to the common good of the 
Church does not mean that it exerts an influence over the entire scope of 

1. Regarding this question, also cf. J.L. GUTIERREZ, "De pr<Platura personali iuxta leges 
eius constitutivas et Codicis Juris Canonici normas," in Periodica 72 (1983), pp. 107- 108. 

2. Cf., e.g., A. DEL PORTILLO, Fieles y laicos en la Iglesia, 3rd ed. (Pamplona 1991), pp. 84ff 
and 206ff (English ed., corresponding to the 1st Spanish edition: Faithful and Laity in the 
Church (Shanonl972), pp. 4lff and 115ff) ; P. LOMBARDfA, "Los laicos en el Derecho de la 
Iglesia," in Ius Canonicum 6 (1966), pp. 355ff. 
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the universal Church; rather it means that, when an improvement occurs 
in Christian life and in the pastoral attention of certain social groups with 
the attendant promotion of the apostolate, this improvement redounds to 
the benefit of the entire Church, united through the bonds of communion 
and forming the one mystical body of Christ. 
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TITULUS V 

De christifidelium consociationibus 

TITLE V 
Associations of Christ's Faithful 

------- INTRODUCTION 

Luis Felipe Navarro 

NAVARRO 

This title regulates associations of the faithful : entities that, enjoying 
a multi-secular tradition in the Church (they have existed since the first 
centuries1) have at present acquired special importance as channels for 
participation by the faithful in the mission of the Church because of their 
variety of forms as well as the pastoral influence. One could call it "a new 
era of associations" (CL 29). Scientific doctrine, sensitive to this reality, 
has dedicated extensive attention to the study of associations of the faith
ful. 2 The International Congress of Canon Law held in Munich in 1987, 
fully dedicated to this subject, constitutes significant evidence of this in
terest. 3 

1. Although institutes of consecrated life and societies of apostolic 
life belong to the category of associations ( even during some phase of the 

1. Cf. J. CREUSEN, "Associations pieuses," in Dictionnaire de Droit canonique, vol. I 
(Paris 1935), col. 1272ff; A. GARCIA GARCIA, "Significaci6n del elemento asociativo en la 
historia del derecho de la Iglesia," in W. AYMANS-K.T. GERINGER-H. SCHMITZ (Eds.), D as 
konsozia tive Element in der Kirche. Akten des VI. internationalen Kongresses fiir 
kanonisches Recht, Munchen, 14.-19. September 1987 (St. Ottilien 1989), pp. 30ff; idem, "El 
asociacionismo en la historia de la Iglesia y en el ordenamiento can6nico," in Asociaciones 
can6nicas de fieles. Simposio celebrado en Salamanca (Salamanca 1987), pp. 34ff; W. 
ONCLIN, "Principia generalia de fidelium associationibus," in Apollinaris 36 (1963), pp. 68ff; 
and J. AMOS, "A Legal History of Associations of the Christian Faithful," in Studia canonica 
21 (1987) pp. 273ff. 

2. Cf. A. DfAz DfAz, Derecho fundamental de asociaci6n en la Iglesia (Pamplona 1972); L. 
MARTINEZ SISTACH, El derecho de asociaci6n en la Iglesia (Barcelona 1973); idem, Las 
asociaciones de fieles, 2nd ed. (Barcelona 1987); J. AMOS, Associations of the Christian 
Faithful in the 1 983 Code of Canon Law: a Canonic al Analysis and Evalu ation 
(Washington 1986); W. SCHULZ, Der neue Codex und die kirchliche Vereine (Paderborn 
1986); W. AYMANS, Kirchliche Vereinigungen (Paderborn 1988); and L. NAVARRO, Diritto di 
associazione e associazioni di fedeli (Milan 1991). 

3. Cf. W. AYMANS-K.T. GERINGER-H. SCHMITZ (Eds.), Das konsoziative Element . . .  , cit. 
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drafting of the Code, they were discussed in the same part of the Code )4 

by virtue of their peculiar characteristics, given the significance they have 
acquired throughout the history of the Church, they enjoy specific juridi
cal regulations ( cf. part III of book II), different from associations of the 
faithful. 

Among the characteristics of institutes of consecrated life , all of 
their members, through public profession of evangelical counsels, assume 
a stable form of living, are dedicated to God by a new title, and bear public 
witness that foretells heavenly glory (cf. c. 573 § 1). In the societies of ap
ostolic life, the essential element that defines them is that their members 
live their lives in common (cf. c. 731). 

2. Unlike what occurred in the norms of the CJC/1917 (cf. cc. 684ff) , 
the discipline and typology in this area became inadequate to provide for 
the phenomena of associations which arose before and after its promulga
tion. 5 The current legislation of the Latin Church is characterized, as was 
the desire of the drafters, by an organization of norms allowing ample 
space for subsequent manifestations of particular law and statutes, 
thereby allowing them to be adapted to the large variety of associations of 
the faithful. This option is fundamentally an answer to the demands result
ing from the acknowledgment and proclamation of the right of the faithful 
to associate: the norms regulating their exercise must respect the basic 
content of this right , constitute an adequate avenue for its possibilities of 
manifestation and, lastly, be interpreted in the light of this right. The 
norms of this title allow for the existence of associations that are varied in 
their objectives (cf. c. 298 § 1) , in their membership (clergy, laypersons, 
members of institutes of consecrated life); in their geographical extension 
(international or universal , national , diocesan); and in their structure 
( confederations, diocesan sections) , etc. 

3. The associations of the faithful that are the fruit of the correspond
ing right of the faithful are voluntary and stable unions of the faithful that, 
maintaining bonds of communion, transcend the individuals who are 
members thereof , for the common achievement of ecclesial objectives. 
Therefore, such entities always presuppose a pactum unionis or associa
tion contract by which the association is constituted and the members are 
bound to each other and to the association, and from which originate the 
corporate rights and obligations. With respect to voluntary unions for the 
achievement of objectives characteristic of the faithful because they are 
the faithful, the governance of the associations falls upon the faithful 
themselves. Power in these associations has its origin in the faithful, who 
put at the disposal of the association a part of their private autonomy. 
Therefore, it is a power unlike the power of jurisdiction and its nature is 

4. Cf. Comm. 13 (1981), pp. 300-302; and CODE COMMISSION, Schema CIC 1980, index, 
pp. XVff. 

5. Cf. Comm. 2 (1970), pp. 97-98. 
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private (although some associations also have power of jurisdiction). As
sociations in the Church, must positively manifest the ecclesial character
istics by being in communion with the Church and by participating in its 
mission. They must also manifest these characteristics by not breaking the 
bonds of communion, expressed in the integrity of faith and customs and 
in respect for ecclesiastical discipline. The Apostolic Exhortation Christi
fideles laici describes in generic terms the criteria for determining eccle
sial lay association entities. According to these criteria associations of the 
faithful are characterized as being instruments of holiness in the Church; 
places where the Catholic faith is accepted and proclaimed; united and in 
communion with the Roman Pontiff and with the proper bishop; as partic
ipating actively in the apostolic purpose of the Church; and, lastly, as 
being present in human society, in the service of the dignity of people 
(CL 30). 

4. Precisely to make room in the code for entities in which the right 
to associate is manifested in all its aspects, the current norms have distin
guished public associations from private associations, assigning them dif
ferent j uridical norms, which are a manifestation of the different 
relationship between the association and the ecclesiastical authority. Pri
vate associations are characterized as enjoying broad autonomy and free
dom: they are established by the faithful themselves in order to achieve 
ecclesial objectives; they are governed by them; and their patrimony is not 
ecclesiastical. The Code requires that they have statutes, which must be 
reviewed at least by the ecclesiastical authority. It is also provided that 
some of these associations may receive private juridical personality, 
thereby granting greater institutionalization to the association. The 
requirement that there be statutes (an element that contributes to the 
stability of the association, to its identity in time, and to protection from 
juridical dealings) leads one to believe that the CIC configures a technical 
type of private association, by which those association realities that do 
not fully meet these requirements will be ecclesial associations of a pri
vate nature, and not be "private associations." 

The governance of public associations stresses the existence of a 
close relationship of dependence on the ecclesiastical authority, (at their 
birth, during their life, and upon their extinction), because they are enti
ties that act nomine Ecclesiae. For their establishment, public associa
tions always require an act of erection by the competent ecclesiastical 
authority, receive the missio if they need it, are subject to the authority 
that exercises full control over them, have ecclesiastical assets, and are al
ways public juridical persons. 

The meaning of the faculties that are attributed to the ecclesiastical 
authority is found in the function performed by these associations. Those 
that have an objective that is reserved for the authority (cf. c. 301 § 1) are 
instruments in the service of the hierarchy. This is because the hierarchy 
makes them share in some of its functions, and they constitute a specific 
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instance of a contribution by the faithful to the functions of the hierarchy. 
Through the creation of the entity and the granting of the missio, the 
faithful are allowed to pursue as an association objectives that exceed the 
scope of their autonomy. The remaining public associations ( cf. c. 301 § 2) 
are also in the service of the authority because the authority creates them 
and assigns to them certain objectives in order to make up for a lack of 
initiative on the part of the faithful. 

The exercise of the right to associate in public associations presents 
some peculiarities because it is combined with the presence of acts by the 
authority that are essential to the existence of the association. This does 
not prevent the social bonds in these entities from being those of an asso
ciation, nor the activities and the measures also from being so. Nor does it 
prevent the power from having an associative nature, although in some as
sociations certain areas will be governed with power of jurisdiction, as for 
example, everything related to the exercise of orders in clerical associa
tions ( cf. c. 302). 
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CAPUT I 
Normae communes 

CHAPTER ! 

Common Norms 

NAVARRO 

§ 1.  In Ecclesia habentnr consociationes distinctae ab 
institntis vitae consecratae et societatibns vitae 
apostolicae, in qnibns christifideles, sive clerici sive 
laici sive clerici et laici simnl, commnni opera con
tendnnt ad perfectiorem vitam fovendam, ant ad alia 
apostolatns opera, scilicet ad evangelizationis in
cepta, ad pietatis vel caritatis opera exercenda et ad 
ordinem temporalem christiano spiritn animandnm. 

§ 2.  Christifideles sna nomina dent iis praesertim conso
ciationibns, qnae a competenti anctoritate ecclesias
tica ant erectae ant landatae vel commendatae sint. 

§ 1. In the church there are associations which are distinct from institutes 
of consecrated life and societies of apostolic life. In these associa
tions, Christ's faithful, whether clerics or laity, or clerics and laity to
gether, strive with a common effort to foster a more perfect life, or to 
promote public worship or Christian teaching. They may also devote 
themselves to other works of the apostolate, such as initiatives for 
evangelisation, works of piety or charity, and those which animate 
the temporal order with the Christian spirit. 

§ 2. Christ's faithful are to join especially those associations which have 
been established, praised or recommended by the competent ecclesi
astical authority. 

SOURCES: § 1 :  c. 685; Prus PP. XI, Enc. Ubi arcana, 23 dee. 1922 (AAS 
14 [ 1922] 692-693); Prus PP. XI, Let. Dilecte fili, 7 nov. 1929 
(AAS 21 [ 1929] 664-668); CD 17; OT 2; GE 6, 8; AA 5-8, 1 1 ,  
18, 19; PO 8 
§ 2: c. 684; SCCouncil Resol., 13 nov. 1920 (AAS 13 [ 1921]  
135-144); SCRO Resp., 8 iul. 1927 (AAS 19 [1927] 278), Prus 
PP. XII ,  Ap. Const. Bis saeculari, 27 sep. 1948 (AAS 40 
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[1948] 393-402); SCHO Monitum, 28 iul. 1950 (AAS 42 [1950] 
553); AA 21 

CROSS REFERENCES: cc. 114, 215, 299 § 2 

COMME NTARY 

Luis Felipe Navarro 

1. Paragraph 1 contains an enumeration of the objectives for which 
the faithful can join forces. If these objectives are compared to those de
scribed in c. 685 of the C/C/1917, the current enumeration is broader. Ad
ditionally, given that there is no correlation between the objectives and 
the types of associations ( cf. cc. 685 and 700 CJC/1917), a large variety of 
objectives is allowed, including those that are purely spiritual as well as 
those that have more of a connection to the temporal order. This change 
follows an in-depth examination of the meaning of the objectives that can 
be the object of an association of the faithful. By rediscovering the baptis
mal vocation, the universal call to holiness, and the joint responsibility of 
the faithful in the achievement of the objective of the Church ( cf. LG 11, 
39-41; AA 2, 6, 7 and 13), the doctrine of Vatican Council II has allowed it 
to be stressed that associations are fit instruments for the search for holi
ness and the exercise of the apostolate. As the ways to holiness are di
verse and the forms of the apostolate are numerous, the objectives of 
associations of the faithful may be equally diverse. The same Council, 
using a wording very similar to that of c. 298 § 1, presented a wide range of 
objectives: seeking to achieve a more perfect Christian life, the spreading 
of Christian doctrine, evangelization, giving testimony of Christ through 
works of mercy and of charity, animating the temporal order with the 
Christian spirit, etc. ( cf. AA 19; CD 17). Additionally, an acknowledgment 
of the existence of the charisms that the Holy Spirit distributes among the 
faithful ( cf. LG 13)1 ought to have an impact on the objectives that associ
ations of the faithful may undertake. 

Real life offers a multitude of objectives that are among the purposes 
of associations of the faithful, from the Christian formation of its mem
bers to care for the sick and elderly, including associations related to the 
ecclesiastical sciences (associations of theologians, of philosophers, of 

1. Cf. P. L0MBARDfA, "Rilevanza dei carismi personali nell'ordinamento can6nico," in fl 
Diritto ecclesiastico 80 (1969), pp. 3 - 2 1; E. C0RECC0, "lstituzione e carisma in riferimento 
alle strutture associative," in W. AYMANS-K.T. GERINGER-H. SCHMITZ (Eds.), Das konsoziative 
Element in der Kirche. Akten des VI. internationalen Kongresses fur kanonisches Recht, 
Miinchen, 14.-19. September 1987 (St. Ottilien 1989), pp. 94-98; J. MIRAS, "Carisma y 
estructuras asociativas: 6un binomio necesario?," in ibid., pp. 149-156. 
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canonists) or those seeking to give Christian inspiration to the civil sci
ences and to professional corporations ( associations of physicians, of 
nurses, of jurists, etc.) 

In short, associations of the faithful may decide to achieve any objec
tive that is in keeping with the mission and nature of the Church, because, 
as Hervada states, "the faithful unite in an association for given objectives, 
which cannot be other than those contained in the ecclesial position and 
mission of the faithful because they are the faithful. Therefore, the asso
ciative phenomenon has as its basis the joint responsibility of the faithful 
with regard to said objectives; because the faithful are jointly responsible 
in connection therewith, they can unite in order to achieve them. If they 
were personal, non-sharable objectives, there would be no place for an as
sociation. 2 

2. The question of which objectives are characteristic of associations 
of the faithful is closely related to the need and requirement that all asso
ciations that pursue these objectives be canonical associations of the 
faithful. While some objectives are strictly ecclesial-fostering a more 
perfect Christian life, evangelization, works related to worship-and 
therefore are necessarily the object of the right of the faithful to associate, 
others, such as performing works of charity or activities more related to 
the temporal order, can be undertaken by canonical associations. These 
objectives arise from the exercise of the right of the faithful, as well as in 
civil associations, and arise by virtue of the human right to associate, 
whether or not they are fostered and lead by Catholics. Within this latter 
category of objectives are included, for example, the defense of life from 
conception to the death of the human being, the defeat of drugs or of por
nography, aid to the needy, etc. Such objectives may absolutely be the ob
ject of associations that the recent pastoral No te of the episcopal 
Commission of the CBI for the Laity on lay associations in the Church 
calls organizations of Christian inspiration that act in the temporal 
sphere. These organizations are defined in the following manner: those 
"nelle quali i fedeli laici, interpretando le diverse situazioni culturali, pro
f essionali, sociali e politiche, agiscono in nome proprio, come cittadini, 
guidati dalla coscienza cristiana. Alla luce e con la forza della fede, essi 
operano nelle realta temporali sotto la propria responsabilita personale o 
collettiva, per farle crescere secondo le prospettive di un autentico 
umanesimo plenario. "3 As specified in a previous pastoral No te of the 

2. J. HERVADA, Pensamientos de un canonista en la hara presente (Pamplona 1989), 
p. 174. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia . Bases de sus respectivos estatutos 
juridicos, srct ed. (Pamplona 1991), pp. 133-134. 

3. COMMISSIONE EPISCOPALE DELLA CE! PER IL LAICATO, "Nota pastorale. Le aggregazioni 
laicali nella Chiesa," April 29,  1993, no . 3 ,  in Notiziario de lla CEI 1993, p . 89 . Cf. 
COMMISSIONE EPISCOPALE DELLA CE! PER L'APOSTOLATO DEi LAICI, "Nota pastorale. Criteri di 
ecclesialita dei gruppi, movimenti, associazioni," May 22, 1981, no. 1 1 ,  in Enchiridion della 
Conferenza Episcopale Italiana, vol. 3 (Bologna 1986), p. 316. 
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episcopal Commission for the apostolate of the laity of the same CBI, they 
are associations of the faithful, a fruit of human beings' right to freely as
sociate,4 which, consequently, may be joined by persons who do not share 
"un preciso e personale impegno di fede e vita ecclesiale. "5In view of this 
type of objective, the decision of whether to create a canonical associa
tion or a civil association will depend on the will of the faithful, who can
not be forced to submit to canonical juridical governance. Were it 
otherwise, it would entail a violation the legitimate freedom they have in 
the temporal sphere (cf. c. 227),6 and it would be considered that a merely 
natural objective, being pursued by a Catholic, is subject to the canonical 
order as the only competent order. Catholics who are part of these civil as
sociations must respect and follow the doctrine of the Church regarding 
these objectives ( cf. GS 36 and 76), but this personal connection to the 
Magisterium does not imply that these associations must be canonical, be
cause, on the other hand, that doctrinal content is binding on all people by 
virtue of natural law. 

Moreover, from an apostolic point of view, civil associations that 
pursue this type of objective may serve as suitable instruments for per
sons who are estranged from the Church to receive the doctrine of the 
Magisterium on man through the conduct of the Catholic members. This 
fact will certainly be a step towards acceptance of other aspects of 
Church doctrine. Preventing Catholics from establishing civil associations 
with the objectives we have discussed, or being members of them, would 
be to the detriment of the very apostolic effectiveness of the Church, be
cause non-Catholics or non-practicing Catholics would have little inclina
tion to be linked to canonical associations subjected to the supervision 
and governance of ecclesiastical authority, and then they would not re
ceive the assistance that Catholics could render in civil associations. 

Due to all of the foregoing, in cases in which the social objective is 
not exclusively canonical, the main criterion to be followed would be the 
will of the faithful, who may decide whether their association is to be ca
nonical or civil. 

3. Paragraph two exhorts the faithful, without limiting their freedom 
to associate, to join those associations that have been established, 
praised, or recommended by the competent ecclesiastical authority. Al
though all associations of the faithful deserve respect and esteem ( cf. 
AA 21), some, in the opinion of the authority, will be more beneficial for 
the Church, and, therefore, membership in them is encouraged through 
praise and recommendation. As a complement to this exhortation from 

4. Cf. COMMISSIONE EPISCOPALE DELLA CEI PER L'APOSTOLATO DEI LAICI, Nata pastorate. 
Criteri di ecclesialita . . .  , cit., p. 316, note 3. 

5. Ibid., p. 316. 
6. Cf. J.T. MARTIN DE AGAR, "El derecho de los laicos a la libertad en lo temporal," in Jus 

canonicum 26 (1986), pp. 53lff. 
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the authority for the faithful to join certain associations, there is the spe
cial esteem that all the people of God, priests, religious, and laity, must 
have for these associations and their duty to promote them by any suitable 
means (cf. AA 21). Although the text of the canon contains a generic rec
ommendation for membership in associations established by the authority, 
there is nothing that prevents the authority from expressly recommending 
a certain public association to the faithful because of the special value it 
may have. 

The decision to praise and recommend an association must be based 
on certain aspects characteristic of the activity and objective of the asso
ciation that make it particularly respected by ecclesiastical authority. 
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Tit. V. Ch. I. Common Norms c. 299 

§ 1. Integrum est christifidelibus, privata inter se con
ventione inita,  consociationes constituere ad fines 
de quibus in can. 298, § 1 persequendos, firmo praes
cripto can. 301, § 1 .  

§ 2.  Huiusmodi consociationes, etiamsi ab auctoritate ec
clesiastica laudentur vel commendentur, consocia
tiones privatae vocantur. 

§ 3. Nulla christifidelium consociatio privata in Ecclesia 
agnoscitur, nisi eius statuta ab auctoritate compe
tenti recognoscantu� 

§ 1. By private agreement among themselves, Christ's faithful have the 
right to constitute associations for the purposes mentioned in can. 
298 § 1, without prejudice to the provisions of can. 301 § 1. 

§ 2. Associations of this kind, even though they may be praised or com
mended by ecclesiastical authority, are called private associations. 

§ 3. No private association of Christ's faithful is recognised in the Church 
unless its statutes have been reviewed by the competent authority. 

SOURCES: § 1: SCCouncil Resol., 13 nov. 1920 (AAS 13 [1921] 135-144); 
AA 19, 24 
§ 2: AA 24 

CROSS REFERENCES: cc. 215, 298, 446, 455 § 2, 456 

COMME NTARY 

Luis Felipe Navarro 

1. In complete continuity with c. 215, c. 299 § 1 proclaims the right of 
the faithful to constitute associations in order to achieve the objectives 
that fall within the scope of their autonomy. Objectives reserved natura 
sua for the ecclesiastical authority are excluded (cf. c. 301 § 1) because in 
these objectives the efficacy of the right of the faithful is reduced if there 
is no establishment with the subsequent mission. 1 As doctrine has empha
sized, 2 it is also stated that an association of this type is the result of the 

1. Cf. AA 19; and VATICAN COUNCIL II, Schema Decreti "De Apostolatu laicorum," 1964, in 
Acta Synodalia Sacrosancti Concilii Oecumenici Vaticani II, vol. III, pars III, pp. 406-407. 

2 . Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia. Bases de sus respectivos estatutos 
juridicos, 3rd ed. (Pamplona 1991), pp. 129-130. 
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action of the faithful. The common intent gives life to the new entity, and 
gives birth to the associative bond that unites the members in the achieve
ment of some ecclesial objectives. As long as this bond exists, the asso
ciation will exist.3 Therefore, the association is the fruit of a juridical 
transaction called an associative contract. 4 This contract is essential for 
the association; if there is none, the association does not exist, and if there 
is one, it is sufficient for a new entity to exist. 

Therefore, also in cases in which the origin of the association is 
based on a charism, the common intent continues to be the efficient cause 
of the association; until there is an agreement, there is a charism and a 
person who has received it and who is called to spread it. One can speak, 
therefore of an association plan, but not of an association. 5 Consequently, 
in these cases, the pactum unionis is necessary, by which the desires of 
the future members accept the charisma received by the founder and they 
decide to unite to put it into practice. 

Normally, there is a founding agreement, and the requirements for 
validity and liciaty of juridical acts ( cf. cc. 124-126) are fulfilled in a writ
ten founding document that will give evidence of the constitution of the 
association. 

2. Paragraph two states that praise and commendation, acts of the 
authority in connection with associations, do not alter the nature of the 
private association. Moreover, as has recently been asserted by the CBI, 
granting commendation and praise "non basta a attribuire a una associazi
one la qualifica di associazione riconosciuta (agnita)."6 In fact, such acts 
are considered to be pastoral recognition, which does not alter the juridi
cal status of the association. Although theoretically it is possible to 
distinguish between praise(which goes to the association), and commen
dation,(an act directed specifically to those who still are not a part of it7), 
both acts manifest that the authority especially esteems an association, 
and in practice they will have very similar effects: promoting an apprecia
tion of those associations, favoring joining by new members, etc. 

3. Cf. J. HERVADA, Pensamientos de un canonista en la hora presente (Pamplona 1989), 
p. 174. 

4. Cf. A. Df.Az Df.Az, Derecho fundamental de asociaci6n en la Iglesia (Pamplona 1972), 
p. 231; and E. MOLANO, La autonomia privada en el ordenamiento can6nico. Criterios para 
su delimitaci6n material y formal (Pamplona 1974), p. 270. 

5. Cf. A. Df.Az Df.Az, Derechofundamental . . .  , cit., p. 229. 
6. CBI, "Istruzione in materia amministrativa," April 1, 1992, no. 1 10, in Notiziario della 

CEI 1992, p. 130. 
7. Cf. S. BUENO SALINAS, "Personalidad jurfdica de las asociaciones: naturaleza, 

constituci6n y aprobaci6n o erecci6n," in Asociaciones can6nicas de fieles. Simposio 
celebrado en Salamanca (Salamanca 1987), p. 102; G. FELICIANI, "Le associazioni dei fedeli 
nella normativa canonica," in Aggiornamenti sociali 38 (1987), pp. 695-696; and W. SCHULZ, 
"La posizione giuridica delle associazioni e la loro funzione nella Chiesa," in Apollinaris 59 
(1986), p. 124. 
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The aforementioned acts of the authority do not in themselves imply 
greater supervision of the association. However, it seems obvious that, 
within the framework of general supervision, the authority will pay partic
ular attention to those aspects that gave rise to the praise or commenda
tion, so that, if those aspects should come to be lacking, the authority may 
withdraw the praise or commendation. 

Apart from the competent authority indicated in c. 312 (Holy See, 
bishops' conference, and diocesan bishop), others, such as the bishops of 
a region or of an ecclesiastical province, should not be prevented from 
granting and withdrawing praise or commendations. 

3. In accordance with § 3, in order for a private association to be rec
ognized in the Church, it is required that its statutes be reviewed by the 
competent ecclesiastical authority.8 This requirement comes from a pro
posal according to which, in continuity with the norms of CIC/1917 
( c. 686), the establishment or approval of an association is a necessary re
quirements for its recognitio according to canon law,9 because an asso
ciation "ut exsistere valeat , requirit collaborationem auctoritatis 
ecclesiasticae." 10 The Commission drafting the code accepted this request 
in part, altering its scope, because instead of the probatio or erectio , only 
recognitio statutorum was required. In addition, it can be seen from its 
response to that request that, on the one hand, as the constitution of an as
sociation of the faithful is a juridical act by these faithful, once the found
ing juridical transaction is concluded, the association exists in the Church. 
On the other hand, that recognition of the association is an act of the au
thority in which the authority, through control, declares that the associa-

8. Cf. E . CO REC CO, "Aspetti della ricezione del Vaticano II nel Codice di diritto can6nico," 
in G. ALBERIGO-I.P. JOSSUA (Eds.), Il Vaticano II e la Chiesa (Brescia 1985), p. 361; idem, "I 
laici nel nuovo Codice di Diritto can6nico," in La scuola cattolica 112 (1984), pp. 2llff; R. 
BACCARI, "II diritto di associazione nella Chiesa," in I laici nel Diritto della Chiesa (Vatican 
City 1987), p. 61; G. DALLA TORRE, Considerazioni preliminari sui laici in Diritto can6nico 
(Modena 1983), pp. 1 17-118; G. FELICIANI, "Le associazioni dei fedeli. . . ," cit., p. 69lff; idem, "I 
diritti e i doveri dei fedeli in genere e dei laici in specie. Le associazioni," in S. FERRARI (Ed.), 
Il nuovo Cadice di diritto can6nico (Bologna 1983), pp. 271-272; M. L6PEZ ALARC6N, "La 
personalidad juridica civil de las asociaciones can6nicas privadas," in Revis ta Espanola de 
Derecho Canonico 44 (1987), pp . 393ff; J. MANZANARES, "Las asociaciones can6nicas de 
fieles. Su regulaci6n juridica, " in Asociaciones can6nicas de fieles . . .  , cit., pp. 12 1-122; 
L. MARTINEZ SISTACH, "Asociaciones publicas y privadas de laicos, "  in !us canonicum 26 
(1986), pp. 153ff; idem, Las asociaciones de fieles, 2nd ed. (Barcelona 1987), pp. 89ff; idem, 
"El derecho fundamental de la persona humana y del fiel a asociarse," in Asociaciones 
can6nicas de fieles . . .  , cit., pp. 85-86; R. PAGE, "Associations of the faithful in the Church," in 
The Jurist 4 7 (1987), pp . 169ff; idem, "Les associations de fideles: reconnaisance et 
erection," in Studia Canonica 19 (1985), pp. 332ff; S. PETTINATO, "Le associazioni dei fedeli," 
in Il Cadice del Vaticano II. Il Jedele laico (Bologna 1989), pp . 256ff; idem, "Associazioni 
private dei fedeli e 'debita relatio' con l'autorita ecclesiastica," in Il Diritto ecclesiastico 97 
(1986) I, pp. 512-513; W. SCHULZ, "La posizione giuridica . . .  ," cit. , p . 123ff; idem, Der neue 
Codex und die kirchliche Vereine (Paderborn 1986), pp. 49-50. 

9. Cf. Comm. 15 (1983), p. 87. 
10. Ibid., p. 87. 
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tion exists in the Church and that, consequently, it meets the ecclesial 
conditions. 1 1 In fact, the creation of an association of the faithful implies 
that in this association the essential conditions of ecclesiality are met, be
cause were they lacking, (for example, because the association pursued 
objectives not in accord with or contrary to the nature of the Church), the 
act of constitution would be null in the canonical order, in that there 
would not be an association in the Church and of the Church. Moreover, if 
it were a matter of associations with objectives contrary to the Church, 
not only would the act be null, but those responsible could be penally 
charged (cf. c. 1374). In short, should the association be contrary to the 
unity and communion of the Church-expressed in the threefold bond of 
faith, sacraments, and governance-it would not be an association in the 
Church nor the exercise of a right in the Church. 

The agnitio of the association is, therefore, always subsequent to its 
constitution thereof. 12 It does not add any essential element to the intrin
sic ecclesiality of the association, which already from its inception acts as 
an entity that is consistent with the objectives of the Church and has the 
necessary bonds of communion; it simply declares it. 

4. The existence of association forms that do not conform to all the 
characteristics provided by the Code for private associations which may 
lack statutes or be little more than a continuous exercise of the right of 
the faithful to meet, without a duly-formed structure and organization, 
presents the problem of the obligatory nature of the recognitio statu
torum. There is no room to doubt the legitimate existence of these associ
ations, since they are the fruit of the right to associate (c. 215), and thus 
some bishops' conferences have expressly recognized it. It is significant 
that the CBI indicates that "in base al vigente Cadice" one of the types of 
associations is the "associazioni private di fedeli senza alcun riconosci
mento formale da parte dell'autorita ecclesiastica," 13 which "esistono, 
come si suole dire, 'di fatto' e legittimamente nella Chiesa." 14 It is also sig
nificant that the CBF states, "En vertu du canon 215, qui definit la liberte 
d'association comme une liberte fondamentale du fidele, on doit admettre 
que des associations peuvent exister dans l'Eglise, dans lesquelles les 
fideles se regroupent sans demander la reconnaissance canonique des 
statuts, "  calling them "Associations 'de fait. "' 15 As in these associations 
there are also the bonds of communion, they are subject to the gover-

1 1 . Cf. S. PEITINATO, "Le associazioni dei fedeli," cit., p . 257. 
12. Cf. G. FELICIANI, "Le associazioni dei fedeli . . . ," cit. , p. 692. 
13. CBI, "Istruzione in materia amministrativa," cit., no . 1 10. 
14. COMMISSIONE EPISCOPALE DELLA CE! PER IL LAICATO, "Nota pastorate. Le aggregazioni 

laicali nella Chiesa," April 28, 1993 , no. 25, in Notiziario delta CEI 1993. 
15. CBF, "Les associations canoniques nationales. Reflexions doctrinales," no. 4, in 

Bulletin Officiel de la Conference des Eveques de France, February 11, 1992, p . 546. 
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nance and to the supervision of the authority ( c. 305)16 in the manner and 
scope with which the faithful as individuals are so subject.17 Therefore, it 
must be concluded that recognition of the statutes will not always be nec
essary (the episcopal Commission of the CBI for the laity foresees this 
possibility for the "associazioni private 'di fatto"')18 and that there is no 
strict general obligation to request it from the ecclesiastical authority.19 

Consequently, the legitimacy of an association will not always be depen
dent on recognition by the authority. 20 

It would have to be requested, for example , when official recognition 
from the authority is needed. This would be true when the importance of 
the concrete association phenomenon demands that the authority, for the 
good of the Christian community, rule on the ecclesial status of the associ
ation; when relations between the authority and the association must be 
institutionalized; or when it is necessary to declare the ecclesial nature of 
the association in order to dispel any controversies that may have arisen 
within the community on the authenticity of that concrete associative phe
nomenon. Moreover , it may be appropriate to request this recognition 
when the association wishes to receive praise , commendation , or the use 
of the term "Catholic" from the authority. 21 

From all that we have seen , it is evident that an association already 
in existence enjoys the right to recognition , 22 and that the authority has 
the duty to recognize it. 23 This agnitio of the association does not consist 
of anything except certification of its ecclesial status. To this end , the CIC 
has provided that the recognitio statutorum must be carried out ,24 which 
is an act whereby it is decided whether the statutes are in conformity with 

16. Cf. ibid., no. 4; COMMISSIONE EPISCOPALE DELLA CE! PER IL LAICATO, "Nota pastorale. Le 
aggregazioni laicali nella Chiesa," cit., no. 25. 
17. Cf. SCCouncil, Resolutio Corrienten. , November 13, 1920, in AAS 13 (1921), p. 140; and 

CODE COMMISSION, Schema Legis Ecclesiae Fundamentalis. Textus emendatus, Rome, 
July 25, 1970, p. 87. 

18. Cf. COMMISSIONE EPISCOPALE DELLA CE! PER IL LAICATO, "Nota pastorale. Le aggregazioni 
laicali nella Chiesa," cit., no. 25; and COMMISSIONE EPISCOPALE DELLA CE! PER L'APOSTOLATO 
DEi LA1c1, Nata pastorale. Criteri di ecclesialita ... , cit., no. 16. 
19. Cf. G. FELICIANI, "Le associazioni dei fedeli . . . ," cit., p. 692. 
20. Cf. E. CORECCO, "I laici nel nuovo codice ... ," cit., pp. 213-214.; G. FELICIANI, "Le 

associazioni dei fedeli . . .  ," cit., pp. 691-692.; R. PAGE, "Associations of the faithful. . . , "  cit., 
p. 169; W. SCHULZ, "La posizione giuridica . . .  ," cit., pp. 122-123; M. L6PEZ ALARC6N, "La 
personalidad jurfdica civil . . . , "  cit., p. 395; and J.R. AMOS, "Associations of the Christian 
Faithful: History, Analysis and Evaluation," in Canon Law Society of America. Proceedings 
of the Fiftieth annual Convention (Washington 1989), pp. 135-136. 
21 .  Cf. G. FELICIANI, "Le associazioni dei fedeli.. .," cit., p. 692; idem, "I diritti e i doveri . . .  ," 

cit., p. 271. 
22. Cf. G. FELICIANI, "Le associazioni dei fedeli.. . ," cit., p. 692; P. VALDRINI, "Les personnes 

juridiques et les communautes associatives," in Droit canonique (Paris 1989), p. 140; and J.L. 
GUTIERREZ, commentary on c. 299, in Pamplona Com. 
23. Cf. S. PETTINATO, "Le associazioni dei fedeli," cit., p. 260. 
24. Cf. Comm. 15 (1983), p. 83. 
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the provisions of law,25 and if there is anything in them that is contrary to 
the faith, to custom, or to ecclesiastical discipline. 26 It is decided whether 
the proposed objectives are legitimate and are included in the framework 
established by c. 298 § 1; and it is determined whether the means provided 
are, in principle, adequate for the corporate objectives and activities.27 

This act of the authority is "a manifestation of the duty of the hierarchy to 
watch that the exercise of the autonomy that the code grants to these enti
ties is developed in accordance with the common good of the Church. "28 

5. In view of the purpose of the recognitio statutorum, the activity of 
the authority will not be reduced to a mere formal examination of the con
tent of the statutes, but the authority must familiarize itself with what the 
association is in its actual existence. Therefore, it is lawful and necessary 
to make use of other sources of information in addition to the statutes. 29 

In fact, the practice followed for the agnitio of an association usually pro
ceeds in the following manner: a) letter from the president of the associa
tion, sent to the competent ecclesiastical authority, requesting the 
recognitio as provided in c. 299 § 3; b) the following documentation is at
tached to the letter: the association's statutes, a brief history of the associ
ation indicating when it was constituted, by whom, and its development to 
date; an indication of its actual geographical scope (parishes, dioceses, ec
clesiastical provinces or regions, nations); number of members, acts of 
praise or commendation by the authority; and letters from priests or bish
ops testifying to the association and its activities; c) analysis of the docu
mentation by one or more experts in the field; d) supplemental reports 
requested by the authority from anyone who may be familiar with the as
sociation; and e) the decision of the authority. It should not be forgotten 
that in some cases it is reasonable to not grant recognitio statutorum im
mediately, but rather to wait for a period of time in order to take into ac
count the actual evolution of the association. In fact, there is a tendency in 
some areas to require a period of five years of the life of an association be
fore its statutes can be submitted for recognitio on the part of the com
petent authority. In any event, were there a norm imposing said 
requirements, it should be sufficiently flexible to adapt to the actual needs 
of the association and of the ecclesial community in which its activity is 
carried out. If necessary, it would probably be best for this period, 30 to be 

25. Cf. CBS, "Instrucci6n sobre asociaciones can6nicas de ambito nacional," April 24, 
1986, no. 33, in Boletin Oficial de la Coriferencia Episcopal Espanola 10 (1986). 
26. Cf. CBF, "Les associations canoniques nationales . . .  ," cit., no. 8; and G. FELICIANI, "Le 

associazioni dei fedeli. . . ," cit., p. 693. 
27. Cf. Comm. 15 (1983), p. 83. 
28. L. PRADOS TORREIRA, "La intervenci6n de la autoridad sobre la autonomia estatutaria," 

in w. AYMANS-K.T. GERINGER-H. SCHMITZ (Eds.), Das konsoziative Element . . .  , cit., p. 471. 
29. Cf. G. FELICIANI, "Le associazioni dei fedeli.. . ," cit., p. 693. 
30. Cf. R. PAGE, "Associations of the faithful. . . ," cit., pp. 200 and 203; and S. PETTINATO, "Le 

associazioni dei fedeli," cit., p. 258. 
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established by mutual agreement between the association and the author
ity. 

If, upon examining the statutes, the ecclesiastical authority believes 
that they could be improved in some respects, he may suggest that the as
sociation make some amendments. If, however, the authority should find 
any elements contrary to the essential requirements of ecclesial status, he 
must require an amendment to the statutes. The authority will refrain from 
amending the statutes himself, because guardianship control "never quali
fies one to substitute the discretion of the protected entity. Guardianship 
may authorize, approve or not approve, suspend or not suspend an act."31 

6. As a consequence of the procedure for review of the statutes, the 
authority will state whether he recognizes the association.32 The decision 
of the authority is to be in the form of a decree executed in writing, indi
cating the reasons, at least in summary form (cf. c. 51). These decrees gen
erally are structured in the following manner: the first part mentions the 
written request for recognitio statutorum by the president of the associa
tion, and the characteristics of the association are taken into account 
(name, date of constitution, its objective, its private nature); c. 312, which 
grants competency to the authority and any other applicable provisions 
are mentioned (for example, the statutes of the bishops' conference); and 
it indicates that it has a favorable opinion from the competent authorities, 
if so required. The second part decrees that the statutes of the association, 
according to the text submitted by the association ( a copy of which is at
tached to the decree), have been reviewed, according to the provisions of 
c. 299 § 3 and for the purposes provided therein. 

7. If the decision is a refusal, recourse before the competent author
ity is allowed, as the right to form associations would be impossible to 
protect and would be void of any content. 33 

The CIC is silent regarding any subsequent amendments to the stat
utes of these associations. According to the majority of doctrine, it would 
be necessary for the competent authority to review them, 34 also when 
changes introduced do not alter essential aspects. 

31. G. ARINO, La administraci6n institucional (Madrid 1974), p. VII (cited by L. PRADOS 
TORREIRA, "La intervenci6n de la autoridad . . .  ," cit., p. 473). 
32. Cf. R. PAGE, "Les associations de fideles ... ," cit., p. 333; and G. FELICIANI, "Le 

associazioni dei fedeli . . . , "  cit., p. 692-693. 
33. Cf. J.L. GUTIERREZ, commentary on c. 299, in Pamplona Com. 
34. Cf. J. MANZANARES, "Las asociaciones can6nicas de fieles . . .  ," cit., p. 130; and 

L. MARTINEZ SISTACH, Las asociaciones defieles, cit., pp. 47 and 112-113. 
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Nulla consociatio nomen "catholica" sibi assumat, nisi de 
consensu competentis auctoritatis ecclesiasticae, ad nor
mam can. 312. 

No association may call itself 'catholic' except with the consent of the 
competent ecclesiastical authority, in accordance with can. 312. 

SOURCES: AA 24 

CROSS REFERENCES: cc. 216, 803 § 3, 808 

COMME NTARY ------

Luis Felipe Navarro 

This norm requires the consent of the competent ecclesiastical au
thority for an association to be called "catholic, " thus applying to associa
tions what was established by Vatican Council II regarding initiatives of 
the faithful (AA 24), generally set forth in c. 216. The term "catholic" does 
not mean that the association is acting in the name of the Church by be
coming a public association; it simply indicates with more emphasis that it 
is an association in Ecclesia and that the authority considers it suitable to 
achieve the proposed objectives. Therefore, it is a higher degree of pasto
ral acceptance of an association. 1 

The scope of the reference to c. 312 is only an indication of which au
thority is competent to authorize use of the term "catholic" (the Holy See, 
the bishops' conference, and the diocesan bishop) for the respective asso
ciations. The reference may not be understood as reserving that term for 
public associations. Consequently, public associations as well as private 
associations may bear the title of catholic. The history of the drafting of 
this canon confirms what was said previously, because it was originally 
part of a canon (the current c. 299) that fully discussed private associa
tions.2 

With respect to the criteria that should guide the authority when 
granting use of the title "catholic," there are no specific norms. Although 
they were given during the development of the CIC, the provisions of the 

1. Cf. G. FELICIANI, "Le associazioni dei fedeli nella nonnativa canonica, " in 
Aggiornamenti sociali 38 ( 1987), p .  697; F.G.  MORRISEY, "What makes an institution 
'catholic '?," in The Jurist 47 (1987) , pp. 531ff; and L. MARTINEZ SISTACH, El derecho de 
asociaci6n en la Iglesia (Barcelona 1973), p. 240. 

2. Cf. Comm. 12 (1980), p. 93-94; and 15 (1983), p. 83. 

452 



NAVARRO Tit. V. Ch. I. Common Norms c. 300 

PCL, contained in the Directory Le motu proprio, 3 continue to provide 
guidance on the characteristics that must be met by an association in 
order that the ecclesiastical authority grant it the title "catholic." It indi
cates such things as: a clear reference to conformity with the Gospel and 
the Magisterium, a willingness to fit into the pastoral efforts of the 
Church, care for the Christian formation of its members and an availabil
ity to serve in areas such as the evangelization and sanctification, animat
ing the temporal order with a Christian spirit, charity, as well as in social 
and professional environments, in families, in youth, in education, in the 
media, etc. Moreover, it was required that those in charge always be cath
olic. 4 The criteria of ecclesiality contained in Christifideles laico 30 are 
more up-to-date. However, all of these criteria, considered in themselves, 
are characteristics of all associations of the faithful,5 including those that 
will not receive the title "catholic," and, therefore, they must be present, 
to some extent, in all of them. 

In the same way that the authority can grant use of this title, it is 
qualified, with just cause, to withdraw it when the association or its activ
ities do not do justice to the term. 

3. Cf. PCL, Directorio ''Le motu proprio, "  December 3, 1971, in AAS 63 (1971), pp. 948-
956. 

4. Cf. ibid., no. 3, pp. 952-954. 
5. Cf. R. PAGE, "Note sur les 'criteres d'ecclesialite pour les associations de lai:cs,"' in 

Studia Canonica 24 (1990), p. 460. 
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§ 1.  Unius auctoritatis ecclesiasticae competentis est 
erigere christifidelium consociationes, quae sibi pro
ponant doctrinam christianam nomine Ecclesiae tra
dere aut cultum publicum promovere, vel quae alios 
intendant fines,  quorum prosecutio natura sua 
eidem auctoritati ecclesiasticae reservatur. 

§ 2.  Auctoritas ecclesiastica competens, si id expedireiu
dicaverit, christifidelium consociationes quoque eri
gere potest ad alios fines spirituales directe vel 
indirecte prosequendos, quorum consecutioni per 
privatorum incepta non satis provisum sit. 

§ 3. Christifidelium consociationes quae a competenti 
auctoritate ecclesiastica eriguntur, consociationes 
publicae vocantur. 

§ 1. It is for the competent ecclesiastical authority alone to establish asso
ciations of Christ's faithful which intend to impart Christian teaching 
in the name of the Church, or to promote public worship, or which 
are directed to other ends whose pursuit is of its nature reserved to 
the same ecclesiastical authority. 

§ 2. The competent ecclesiastical authority, if it judges it expedient, can 
also establish associations of Christ's faithful to pursue, directly or in
directly, other spiritual ends whose attainment is not adequately pro
vided for by private initiatives. 

§ 3. Associations of Christ's faithful which are established by the compe
tent ecclesiastical authorities are called public associations. 

SOURCES: § 1: c. 686 § 1; SCCouncil Resol., 13 nov. 1920 (AAS 13 [1921] 
135-144); PIUS PP. XI, Let. Dilecte fili, 7 nov. 1929 (AAS 21 
[1929] 664-668), PIUS PP. XII, Alloc. ,  4 sep . 1940 (AAS 32 
[1940] 362-372); AA 24 
§ 2: c. 686 § l ;  SCCouncil Resol., 13 nov. 1920 (AAS 13 [1921] 
135-144); PIUS PP. XI, Let. Dilecte Jili, 7 nov. 1929 (AAS 21 
[1929] 664-668); AA 24 

CROSS REFERENCES: cc. 115 § 2, 116, 298 § 1, 313, 747, 759, 834, 835 
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COMMENTARY ------

Luis Felipe Navarro 

Within the framework of the ends proper to associations ( cc. 298 and 
215), c. 301 § §  1 and 2 establishes two categories of ends for public associ
ations: first, those that, by their nature, are reserved to the authority; and, 
secondly, those that can be pursued by any association of the faithful, be it 
public or private. 

l .  Ends reserved "natura sua" to ecclesiastical authority 

Among the reserved ends, two are mentioned: imparting Christian 
teaching in the name of the Church and the promotion of public worship, 1 

the reservation of which ends was discussed in the preparatory phase of 
Vatican Council II, in the Council, and in post-conciliar canonical doc
trine. 2 

With respect to the first end, 3 the reservation does not ref er to the 
imparting of Christian doctrine, because this duty is also incumbent upon 
all the faithful by the fact that they are the faithful, but to the manner in 
which this function is carried out. Doing it nomine Ecclesiae is the task of 
the authority and only this authority can entrust it to an association. A pri
vate association may have as its end imparting Christian doctrine, but this 
activity will not have an official character, it will not be carried out in the 
name of the Church, but in its own name. 4 Something similar occurs with 
the participation of a layperson, as an individual, in the munus docendi. 
While he is always responsible to bear witness to the Gospel by word and 
the example of his Christian life; yet he can also be called to cooperate in 
the exercise of the ministry of the word, either in preaching the word of 
God, or in the official catechetical formation (cf. cc. 766 and 774 § 1), 
which functions are tied to ecclesiastical authority in a different way than 

1 . Cf. H. SCHNIZER, "Die Vereinigungen in der Kirche," in J. LIST-H. MOLLER-H; SCHMITZ 
(Eds.), Handbuch des katholisches Kirchenrechts (Regensburg 1983), p. 474; and M.A. PUNZI 
NICOLO, Gli enti nell'ordinamento can6nico (Padova 1983), pp . 81-82. 

2 . Cf. VATICAN COUNCIL II, "Schema 'De Fidelium Associationibus,"' no. VII, in Acta et 
documenta Concilio Oecumenico Vaticano II apparando, series II, vol. II, pars IV, p. 285; 
AA 24; A. DfAz DfAZ, Derecho fundamental de asociaci6n en la Iglesia (Pamplona 1972), 
p . 1 76;  and A. DEL PORTILLO , "Ius associationis et associationes fidelium iuxta Concilii 
Vaticano II doctrinam," in Ius canonicum 8 (1968), pp. 17-18. 

3. Cf. CJ. ERRAZURIZ M., Il "munus docendi Ecclesiae": diritti e doveri dei fedeli (Milan 
1991), pp. 205-215. 

4. Cf. P. VALDRINI, "Le ministere de la Parole de Dieu. Reflexions canoniques sur l'exercice 
de la charge d'enseigner dans l'Eglise," in Documents episcopat. Bulletin du secretariat de 
la Conference Episcopale fran,;aise, no. 15, October 1987, pp. 3-4. 
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is the personal apostolate of the faithful. Therefore, when the authority 
entrusts to an association the furtherance of that end in the name of the 
Church, the association has more responsibility in the exercise of that ac
tivity than does the simple faithful who imparts Christian doctrine. 

With respect to public worship ( cf. c. 834 § 2), the Code has estab
lished that the ecclesiastical authority is to exercise some functions over 
it: moderating, promoting, and guarding it, since it is an activity that is 
very closely linked to the ministerial priesthood and to the authority of the 
Pastors (cf. c. 835 § 1). Given the importance of public worship in the life 
of the Church, it is understandable that some activities related to it-al
though not essentially linked to the ministerial priesthood-are attracted 
to the public character associated with this worship. This would be the 
case with fostering or promoting the participation of the faithful in wor
ship. It could be an activity that the faithful themselves could carry out by 
virtue of the common priesthood of the faithfulThis is because if, through 
this priesthood, they have their own role in the function of sanctifying, 
participating, in their own way, in liturgical celebrations and especially in 
the Eucharist ( cf. c. 835 § 4), it seems evident that, through the apostolate 
that is proper to them, they can and should foster and promote public 
worship. However, it is determined that it is a reserved end. The explana
tion for the reservation can only be that those principal functions, which 
belong to the authority, exercise an influence over other functions in 
which private initiative and also acts carried out with private responsibil
ity would be possible. Therefore, when the authority grants an association 
the task of promoting public worship, it becomes a guarantor of the acts 
of the association. 

Confraternities and arch-confraternities-associations with a long 
tradition in the life of the Church5-have precisely as their primary end 
the promotion of some devotions and cult of their respective patrons. Be
cause of their relationship with the activities of worship and consistent 
with the juridical status they enjoyed in the previous legislation (they 
were moral persons and their assets were ecclesiastical), these associa
tions are generally considered public. 6 However, there exist, in fact, con-

5. CF. A. TACHY, Traite des confreries et des oeuvres pieuses, 2nd ed . (Langres 1898) ; and 
H. DURAND, "Confrerie," in Dictionnaire de Droit Canonique, IV (Paris 1949) , col. 135-157. 

6. Cf. W. SCHULZ, "Confraternite : persone giuridiche pubbliche o private?," in 
G. BARBERINI (Ed.) , Raccolta di scritti in onore a Pio Fedele (Perugia 1984) , vol I, pp. 393-
398; J.A. FERNANDEZ ARRUTY, "Naturaleza juridica de las Cofradias en el nuevo C6digo de 
Derecho can6nico , "  in W. AYMANS-K.T. GERINGER-H. SCHMITZ (Eds .) , Das konsoziative 
Element in der Kirche. Akten des VI. internationalen Kongresses fur kanonisches Recht, 
Milnchen, 14.-19. Sep tember 1987 (St. Ottilien 1989) , pp. 595-597 ; G. SPINELLI, "La 
problematica delle confraternite tra associazioni pubbliche ed associazioni private," in ibid. , 
pp. 599-604 ; J.A. MARQUES, "Las cofradias en el CIC 1917 y en el CIC 1983," in ibid., pp. 605-
6 19; S. CARMIGNANI CARIDI, "I vecchi sodalizi in senso stretto ed il nuovo CIC," in ibid. ,  
pp. 621-625; A.  TALAMANCA, "La qualificazione delle associazioni tra vecchio e nuovo codice, "  
in ibid. ,  pp. 627-639; and G. FELICIANI, Il popolo di Dia (Bologna 1991) , pp. 171-172 . 
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fraternities that do not have worship as their main objective,7 but rather 
works of charity and of apostolary nature. In these cases they could be 
private associations of the faithful. 

Taking into account that imparting Christian doctrine in the name of 
the Church and public worship are activities that are intimately connected 
to the munera docendi et sanctificandi, which, according to divine de
sign, is the responsibility of the Sacred Pastors, the fundamental criterion 
for determining if an end is reserved natura sua to the ecclesiastical au
thority will be if the reservation has its origin in some provision of divine 
law.8 It must also be determined if this end could be the object of an asso
ciation of the faithful , because some functions proper to the authority, 
such as those of the office of the head, cannot be pursued by associations 
of the faithful. Recent canonical doctrine, apart from what has already 
been indicated in the canon under discussion, has only suggested as possi
ble reserved ends the ecumenical end, 9 the care of souls, institutional 
charitable activity, 10 and the exercise of sacred orders.11  

2. Ends of public associations not reserved to ecclesiastical 
authority 

According to c. 301 § 2, a public association can propose ends not re
served to ecclesiastical authority. Three conditions are required for this: 
1) the ends must be spiritual and their attainment is not adequately pro
vided for by private initiatives; 2) the association must pursue them di
rectly or indirectly; and 3) the authority judges it expedient to establish 
these entities. 

Taking into account the private nature of these objectives, the pur
pose of these associations is to make up for the inadequate private initia
tive of the faithful. If the faithful, for whatever reason, do not satisfy or do 
not cover on their own initiative, those areas characteristic of their eccle
sial mission, the ecclesiastical authority, carefully taking into account the 
needs of the specific Christian community that are not being met, 12 can 
create an association to achieve those most urgent ends or those of great
est importance. 

7. Cf. CBI, "Istruzione in materia amministrativa," April 1, 1992, no. 117-118, in 
Notiziario della CEI 1992. 

8. Cf. Comm. 18 (1986), pp. 212 and 339. 
9. Cf. M.A. PUNZI NICOLO, Gli enti nell 'ordinamento . . .  , cit., pp. 81-82. 

10. Cf. P. GIULIANI, La distinzione fra associazioni pubbliche e associazioni private dei 
fedeli nel nuovo codice de Diritto can6nico (Rome 1986), pp. 195-196. 

11 .  Cf. J. HERVADA, Pensamientos de un canonista en la hara presente (Pamplona 1989), 
p. 180. 

12. Cf. F. COCCOPALMERIO, "Le associazioni di fedeli nella comunita ecclesiale e il caso 
particolare dell'Azione Cattolica," in La scuola cattolica 113 (1983), p. 436, passim note 16. 
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Before establishing them, the authority shall assess if this is the most 
appropriate solution.It could also stimulate, encourage, and prepare the 
faithful to freely provide for the establishment of associations to deal with 
matters pertaining to their field of action. If it chooses to create associa
tions with these ends, as it is developing a suppletory activity, it must take 
care that, to the extent possible, it is the faithful themselves who promote 
and constitute private associations in order to achieve those ends incum
bent upon them.13 

Considering § § 1 and 2 together, it is evident that the authority is free 
to create public associations that pursue any type of associative ends in 
accordance with the nature of the Church, provided that, in the area of 
non-reserved objectives, it acts in a supplementory way.14 

Paragraph three establishes, in a taxative way, the following princi
ple : all associations established by the competent ecclesiastical authority 
are public associations. This implies, in the first place, that the authority 
has the right to establish determined associations of the faithful; in the 
second place, that the very act of erection by the authority determines the 
public nature of the association 15; and lastly, that the act of erection is es
sential in the constitution of a public association, such that without it, this 
association cannot exist. From the point of view of the constitution of a 
public association, therefore, any acts of the faithful (petition to the eccle
siastical authority for the creation of a public association, request that a 
private association become public, etc.) or of the authority itself before 
the erection, ( drafting of statutes, consultations, meetings, requests that 
an existing association contribute the personnel base of a future public as
sociation, etc.), would be insufficient and incomplete. However, as soon 
as public associations are considered authentic associations, from a per
spective based on juridical realism, it must be affirmed that the faithful 
also, through the exercise of the right of association, help give life to the 
new entity, because "l'esistenza di qualsiasi associazione volontaria pre
suppone l'esercizio del diritto di associazione da parte di alcuni fedeli, non 
essendo possibile che la Gerarchia sostituisca questo esercizio, che e la 
causa fondamentale dell'esistenza giuridica di qualsiasi associazione." 
Consequently "la costituzione delle associazioni pubbliche e un atto 
complesso, cui partecipano costitutivamente la volonta dei fedeli e quella 

13. Cf. J.L. GUTIERREZ, commentary on c. 301, in Pamplona Com. 
14. For the opposing point of view, cf. P. GIULIANI, La distinzione fra associazioni . . .  , cit., 

pp. 197-199, which criticizes G. FELICIANI, "Le associazioni dei fedeli nella normativa 
canonica," in Aggiornamenti sociali 38 (1987), p. 690. 

15. For the opposing point of view, cf. S. BUENO SALINAS, "Personalidad juridica de las 
asociaciones: naturaleza, constituci6n y aprobaci6n o erecci6n," in Asociaciones can6nicas 
defieles. Simposio celebrado en Salamanca (Salamanca 1987), pp. 106-107. 
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della Gerarchia."16 In fact, the CBF affirms, regarding public associations, 
that "n'existeraient pas sans la volonte de membres ayant participe a leur 
fondation et sans leur initiative qui reste constitutive de l'activite du 
groupe." 17  For its part, the CBI also takes note of the importance of the 
support of the faithful when it indicates that public associations "possono 
essere costituite dall'autorita ecclesiastica sia mediante il riconoscimento 
della qualifica pubblica di una preesistente associazione privata sia medi
ante erezione su richiesta di un gruppo di fedeli" and specifies "l'erezione 
di un'associazione pubblica presuppone quindi o la richiesta di un ade
guato numero di fedeli che siano disposti a esserne soci ovvero, nel caso 
di qualificazione pubblica di una preesistente associazione privata, la for
male richiesta deliberata dall' assemblea dei soci." 18 In private asso
ciations, however, this complex act (will of the faithful and will of the 
hierarchy) does not exist, because the intervention of the authority is not 
constitutive of the association. In the erection, an act proper and exclu
sive to the ecclesiastical authority, is rooted the main criterion used by the 
CIC to distinguish public from private associations. 

The act of erection, as established by the Code ( cc. 313 and 116 § 2), 
is carried out through a special decree, made in writing, by the competent 
ecclesiastical authority. Inasmuch as it is a decision, this decree must 
briefly indicate the reasons for erecting a public association ( cf. c. 51 ), 
and certify at least the following necessary information in order to identify 
the association: name, end, scope of activity ( diocesan, national, or inter
national), headquarters and public nature. Moreover, in order to avoid any 
possible confusion with the decree granting juridical personality to pri
vate associations ( cf. c. 322 § 1 ), it must indicate clearly that by virtue of 
this decree, a public association is erected, 19 possessing public juridical 
personality, and that its statutes have been duly approved (cf. c. 314). 

16. CJ. ERRAZURIZ M., "La costituzione delle associazioni dei fedeli in Diritto can6nico," in 
W. AYMANS-K.T. GERINGER-H. SCHMITZ (Eds.), Das konsoziative Element . . .  , cit., pp. 485 and 
488. Cf. G. FELICIANI, "Le associazioni dei fedeli. . . ," cit., p. 689. 
17. CBF, "Les associations canoniques nationales. Reflexions doctrinales," no. 13, in 

Bulletin Officiel de la Conference des Eveques de France, February 11, 1992. 
18. CBI, Istruzione in materia amministrativa, April 1, 1992, no. 1 10. 
19. Cf. H. SCHNIZER, "Die Vereinigungen in der Kirche," cit., pp. 464-465. 
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Christifidelium consociationes clericales eae dicuntur, 
quae sub moderamine sunt clericorum, exercitium ordi
nis sacri assumunt atque uti tales a competenti auctori
tate agnoscuntur. 

Associations of Christ's faithful are called clerical when they are under the 
direction of clerics, imply the exercise of sacred orders, and are acknowl
edged as such by the competent authority. 

SOURCES: 

CROSS REFERENCES: cc. 588 § 2, 732 

COMME NTARY 

Luis Felipe Navarro 

According to the provisions of this canon, clerical associations are 
characterized as being under the direction of clerics, as implying the exer
cise of sacred orders, and as being recognized as such by the competent 
ecclesiastical authority. 

1. Inasmuch as the nature of these associations and the meaning of 
their constitutive elements are the object of differing interpretations, 1 it is 
necessary to consider the circumstances that gave rise to this canon. 2 In 
order to resolve the institutional problem of missionary societies of secu
lar clerics, which had expressly declared their desire to not be included 
among institutes of consecrated life, 3 the Coetus "De Christifidelium Iuri
bus et Associationibus deque Laicis" drafted some new canons, which 
were included in the Schema canonum Libri II: "De Populo Dei." They ex
pressly mentioned the missionary apostolate as one of the possible ends 

1. Cf. P.A. BONNET, "II chierico ed il diritto-dovere di associarsi liberamente nella Chiesa," 
in Jl Diritto ecclesiastico 97 (1986), I, p. 446; G. DALLA TORRE, commentary on c. 302, in P.V. 
PINTO (Ed.), Commento al Cadice di Diritto can6nico (Rome 1985), pp. 176-177; L. DE 
ECHEVERRIA, commentary on c. 302, in Salamanca Com; J. HERVADA, Pensamientos de un 
canonista en la hora presente (Pamplona 1989), pp. 179-180; J.L. GUTIERREZ, commentary 
on c. 302, in Pamplona Com; R. RODRIGUEZ-OCANA, Las asociaciones de clerigos en la 
Iglesia (Pamplona 1989), pp. 269-279; and S. PETTINATO, "Le associazioni dei fedeli," in Jl 
Cadice del Vaticano II. Ilfedele laico (Bologna 1989), p. 235. 

2. Cf. R. RODRIGUEZ-OCANA, Las asociaciones de clerigos . . .  , cit., pp. 247-254 and 257-269. 
3. Cf. Comm. 18 (1986), pp. 382-383; B. AUBERTIN, "Les societes missionnaires de vie 

apostolique. Identite et statut juridique," in practice juridique et religion, 4 (1987), pp. 13-
22; and CJ. ERRAzURIZ, ART. "Societa di vita apostolica," in Enciclopedia del diritto, vol. 42 
(Milan 1990), pp. 1164-1166. 
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of associations of the faithful (c. 39 § 3), described (using the same terms 
as the current c. 302) the requisites for clerical associations ( c. 42). Lastly, 
the canons determined that some of them could receive from the Holy See 
the faculty of incardinating or aggregating clerics in the association itself, 
attributing also the power of governance to the Superiors of said associa
tions ( c. 58). 

In the later stages of drafting, these texts were subjected to various 
changes. One of the most significant changes was in the Schema of 1980, 
the paragraph that mentioned the missionary apostolate was deleted, be
cause the indications in the text dedicated to the ends of associations of 
the faithful ( current c. 298 § 1) were considered sufficient. 4 Also impor
tant was the change in the Schema of 1982, the canon that discussed incar
dination and the power of governance in clerical associations was deleted, 
because missionary societies of secular clerics had found their final place 
among societies of apostolic life. 5 The canon that discussed the character
istics of clerical associations, however, was not the object of discussion in 
the last drafts of the Code, it was nevertheless promulgated, being the 
only piece remaining from that initial normative scheme. 

2. An analysis of the characteristics of clerical associations necessar
ily leads one to focus attention on the meaning of the expression "imply 
the exercise of sacred orders," because exercising the ministry constitutes 
the essential distinctive element of clerical associations. According to the 
literal meaning, it can be understood that the exercise of the ministry is 
the proper end of these associations. Were this so, inasmuch as the exer
cise of the ministry is an activity characteristic of the ecclesiastical orga
nization and is not within the sphere of the autonomy of the faithful, 
clerical associations quoad substantiam "are not associations of the faith
ful nor are they based upon the fundamental right of association." 6 "They 
are ministerial bodies of clerics ( although they may contain aspects of as
sociations) that exercise their mission sub ductu hierarchiae and possess 
autonomy. "7 Another possible interpretation comes from the normative 
scheme as it was initially foreseen: the ministry does not constitute the 
end of the association, but is an element at the service of the missionary 
end;8 the apostolate in mission areas would require the presence and exer
cise of the ministerial priesthood. However, given that the exercise of the 
ministerial priesthood is not properly the object of the right of associa-

4. Cf. Comm. 12  (1980), p. 92. 
5. Cf. Comm. 15 (1983), p. 86; CPI, Risposta "Riscontro la sua pregiata, " per un parere 

circa la natura giuridica delle societa missionarie (can. 731-746) , prot. no. 71/84, of May 
2 ,  1984, in EV Supplementum 1 (Bologna 1990), pp. 81 1-813; and CEP, Risposta ufficiale 
"L'ecc. mo mans. Rosalia, " circa la natura giuridica delle societa missionarie, prot. 2051/ 
84, of May 28, 1984, in EV Supplementum 1, cit., pp. 813-815. 

6. J. HERVADA, Pensamientos de un canonista .. . , cit., p. 180. 
7. Ibid., p. 180. 
8. Cf. R. RODRIGUEZ-OCANA, Las asociaciones de clerigos ... , cit., p. 274. 
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tion, these missionary associations would really be among the associative 
instruments used by the Church to carry out its pastoral function in places 
where it is not yet sufficiently developed. 

3. Regardless of which interpretation is the most fitting, the presence 
of the exercise of sacred orders- an aspect intimately linked to the func
tion of the ecclesiastical authority-means that the association must be 
governed by clerics and requires that these associations be public, be
cause the exercise of the ministry always has a public character.9 Given 
that the constitution of these entities exceeds the scope proper to the 
right of association of the faithful, the ecclesiastical authority must inter
vene through the act of erection. 

The unique characteristics of these associations allow one to con
clude that by the term "clerical, "  reference is not made to the members 
who compose the association, but rather this term designates a special 
type of association, and a technical meaning similar to that of c. 588 § 2 
must be attributed to it.10 

Therefore, there exists a substantial difference between the clerical 
associations of c. 302 and those foreseen in c. 278. The latter are the fruit 
of the clerics' right of association and do not have as their end the exer
cise of holy orders, but rather promoting the holiness of priests. Moreover, 
they can be public as well as private.In the latter case, they arise from a 
private agreement of the clerics, while clerical associations are always 
public. 

9. Cf. G . DALLA TORRE, commentary on c. 302, in P.V. PINTO (Ed.), Commento al Cadice . . .  , 
cit., pp. 176-177; J. HERVADA, Pensamientos de un canonista . . .  , cit., p. 182; R. RODRfGUEZ
OCANA, Las asociaciones de clerigos . . .  , cit., p. 278; and S. PETTINATO, "Le associazioni dei 
fedeli," cit., p. 235. 

10. Cf. J.L. GUTIERREZ, commentary on C. 302, in Pamplona Com; and R. RODRIGUEZ
OCANA, Las asociaciones de clerigos . . .  , cit., pp. 271 and 278. 

462 



NAVARRO 

303 

Tit. V. Ch. I. Common Norms c. 303 

Consociationes, quarum sodales, in saeculo spiritum ali
cuius instituti religiosi participantes, sub altiore eius
dem instituti moderamine, vitam apostolicam ducunt et 
ad perfectionem christianam contendunt, tertii ordines 
dicuntur aliove congruenti nomine vocantur. 

Associations whose members live in the world but share in the spirit of 
some religious institute, under the overall direction of the same institute, 
and who lead an apostolic life and strive for Christian perfection, are 
known as third orders, or are called by some other suitable title. 

SOURCES: c. 702; ES I, 35; REU 73 § 3 

CROSS REFERENCES: cc.311, 317 § 2, 677 § 2 

COMME NTARY ------

Luis Felipe Navarro 

Irrespective of the specific name given it, this canon contemplates a 
traditional type of association of the faithful: third orders. 1 Its characteris
tics are the following: a) they are under the direction of a religious insti
tute (not only some religious orders, as in previous legislation: cf. c. 703 
C/C/1917) and they follow its spirituality; b) they seek to achieve the ob
jectives of the apostolate and Christian perfection; and c) their members 
live in the world. 

The specific characteristic of these associations consists in follow
ing the spirituality of a religious institute. Among the faithful who live in 
the world, some can choose to orient their apostolate and their pursuit of 
holiness in light of the spirituality of a religious order or congregation. The 
guarantor of this spirituality is the religious institute to which this spiritu
ality, as something proper to the institute, belongs, while the third order
although it naturally enjoys its autonomy2-is united with and, to a certain 
extent, under the direction of the respective institute. 

This dependence (altius moderamen) is manifested, on the one 
hand, in the duty of the Superiors of the religious institutes to exercise 

1. Cf. A. VITALE, art. "Terzi ordini secolari," in Enciclopedia del diritto, vol. 44 (Milan 
1992), pp. 379-382; R. NAZ, "Tiers ordre," in Dictionnaire de Droit canonique, vol. 7, Paris 
1965, col. 1253-1255; and T. VANZETTO, "Commento a un canone: l'irradiarsi di un carisma 
oltre l'istituto di vita consacrata," in Quaderni di Diritto ecclesiale, 3 (1990), pp. 384-393. 

2. Cf. Comm. 15  (1983), pp. 83ff. 
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special diligence so that the associations dependent upon them be in
formed with the authentic spirit of that religious family (c. 677 § 2), and, 
on the other hand, in oversight "che serve principalmente ad assicurare 
che nello svolgimento della loro attivita i membri dei Terzi ordini riman
gano fedeli ai principi e alle direttive dell' istituto religioso cui si ispira il 
Terz' ordine. "3 The concrete aspects of this dependence will normally be 
determined in the rules (the term applied to the fundamental norms of the 
third orders that are approved by the CICLSAL),4 and in the statutes of 
each third order5 (that are usually approved by the competent organs of 
the religious institute). 

Although the terms used by the CIC to indicate the dependence of 
public associations in regard to ecclesiastical authority (altior directio) 
and to designate the subjection of the third order to the religious institute 
(altius moderamen) are not identical, they are very similar. This being the 
case, and given that overall direction or governance is a characteristic of 
public associations, it seems reasonable that their juridical regime would 
be equally applicable to the third orders, because they are also subject to 
overall direction, and, consequently, they possess less autonomy than pri
vate associations. 6 Moreover, to a certain extent, they participate in the 
public character of the institute to which they are united. 7 

These associations will be governed by their rules and statutes and 
the applicable norms of common law, among which are the provisions rel
ative to public associations in general, and the specific prescriptions of 
c. 317 § 2 regarding the designation of the moderator and of the chaplain 
in associations connected to religious institutes. 

The nature of these entities, however, characterized by their union 
with a religious institute, does not relieve them of the duty to collaborate 
in the apostolate of the particular churches where they carry out their ac
tivities (cf. c. 311). 

With respect to the members of the third orders, they can be secular 
clerics as well as laypersons seeking to live the spirituality proper to a re
ligious institute. And yet, it does not seem reasonable that a member of a 

3. CBI, "Istruzione in materia amministrativa," April 1, 1992, no. 1 15, in Notiziario della 
CEI, 1992. 

4. Cf. E. BOAGA, "Terz'ordine secolare," in E. ANCILLI (Ed.), Dizionario enciclopedico di 
spiritualita, vol. 3 (Rome 1990), p. 2508. 

5. Cf. Comm. 15 (1983), p. 84. 
6. Cf. J. AMOS, "Associations of the Christian Faithful: History, Analysis and Evaluation," 

in Canon Law Society of America. Proceedings of the Fiftieth annual Convention 
(Washington 1989), p. 179. 

7. Cf. J.T. MARTIN DE AGAR, "Gerarchia e associazioni," in W. AYMANS-K.T. GERINGER-H. 
SCHMITZ (Eds.), Das konsoziative Element in der Kirche. Akten des VI. internationalen 
Kongresses fiir kanonisches Recht, Miinchen, 14.-19. September 1987 (St. Ottilien 1989), 
p. 308, note 15 .  Dissenting from this opinion, W. AYMANS, Kirchliche Vereinigungen 
(Paderborn 1988), p. 42. 
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religious institute could at the same time be a member of a third order, 8 

because one of the characteristics of these associations is that its mem
bers live in the world, while religious are characterized by their separation 
from the world , according to the end and nature of each institute 
(cf. PC 5).9 

The competent organs of the Roman Curia over the third orders are 
CICLSAL and PCL, although the latter is competent only over the apos
tolic activity of these associations (cf. PB 1 1 1  and 134). 

8. For the opposing point of view, cf. E. KNEAL, commentary on c. 307 § 3, in J.A. CORIDEN
T.J. GREEN-D. HEINTSCHEL (Eds.), The Code of Canon Law: A Text and Commentary (New 
York 1985), p. 248. 

9. Cf. T. RINC6N, commentary on tit. II "De institutis religiosis," in Pamplona Com. 
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§ 1.  Omnes christifidelium consociationes, sive publicae 
sive privatae, quocumque titulo seu nomine vocan
tur, sua habeant statuta, quibus definiantur conso
ciationis finis seu obiectum sociale, sedes, regimen 
et condiciones ad partem in iisdem habendam requi
sitae, quibusque determinentur agendi rationes, at
ten tis quidem temporis et loci necessitate vel 
utilitate. 

§ 2.  Titulum seu nomen sibi eligant, temporis et loci usi
bus accommodatum, maxime ab ipso fine, quern in
tendunt, selectum. 

§ 1. All associations of Christ's faithful, whether public or private, by 
whatever title or name they are called, are to have their own statutes. 
These are to define the purpose or social objective of the association, 
its centre, its governance and the conditions of membership. They are 
also to specify the manner of action of the association, paying due re
gard to what is necessary or useful in the circumstances of the time 
and place. 

§ 2. Associations are to select for themselves a title or name which is in 
keeping with the practices of the time and place, especially one de
rived from the purpose they intend. 

SOURCES: § 1: cc. 689 § 1, 697 
§ 2: C. 688 

CROSS REF ERENCES: c.94 

COMME NTARY 

Luis Felipe Navarro 

1. The statutes, 1 instruments that are easily adapted to the specific 
needs and objectives of each association, are the norms that, in conso-

1. Cf. J. HENDRIKS, "Consociationum fidelium approbatio et statuta," in Periodica 73 
(1984), pp. 180-186; idem, "Le associazioni dei fedeli e i loro statuti," in Quaderni di Diritto 
ecclesiale 3 (1990), pp. 371-376; A. BONI, "Le fonti di diritto nella struttura del nuovo CIC," in 
Apollinaris, 56 (1983), pp. 392-393; P.G. MARCUZZI, "Statuti e regolamenti," in Apollinaris, 60 
(1987), pp. 527-543; E. MOLANO, La autonomia privada en el ordenamiento can6nico. 
Criterios para su delimitaci6n material y formal (Pamplona 1974), pp. 277-228; J. OTADUY 
GUERIN, "Las caracteristicas juridicas de los estatutos," in W. AYMANS-K.T. GERINGER-H. 
SCHMITZ (Eds.), Das konsoziative Element in der Kirche. Akten des VI. internationalen 
Kongresses fur kanonisches Recht, Munchen, 14.-19. September 1987 (St. Ottilien 1989), 
pp. 313ff; and R. BACCARI, "L'autonomia privata. Principio genetico delle associazioni nel 
Diritto Canonico,"  in ibid., pp. 462-463. 
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nance with the general discipline established by the Code, regulate and or
ganize in a stable manner the life of an association, allowing it to find its 
own way in the life and in the law of the Church. 2 

2. The requirement that all associations of the faithful possess stat
utes cannot be considered arbitrary, but rather relates to a typical charac
teristic of associations: the stability of their organization. In order to 
achieve its end through its social activities, any association, from the time 
of its constitution, needs to organize. Therefore, it must order the juridical 
relationships arising and developed therein. All this organizing activity 
necessarily entails the birth of some internal rules that serve to ensure the 
manifestation of the collective will and its execution through the organs of 
governance and through the members.3 The statutes fall within this 
sphere, being the fundamental and permanent norms determining the 
functioning of an association. The statutes do not only guarantee the ex
istence of an organization proper to the association, but also allow tempo
ral permanence, and maintenance of its identity, irrespective of any 
change in the personnel.4 These norms possess stability in order to contin
uously and uniformly regulate the life of the associative entity. 5 Although 
the statutes can certainly be reformed, this does not substantially affect 
their stability, because the amendment procedure itself will be established 
in advance by the statutes. Through these characteristics of stability, tran
scendence, and reinforcement of unity, the statutes enjoy special signifi
cance in the law of associations, and constitute an element distinguishing 
between the associations of the faithful regulated by the CIC and other as
sociative phenomena. 6 

3. The statutes of an association are directly binding on its members 
( c. 94 § 2). However, they also have an external, if quite limited, scope: 
once they are approved or reviewed, they also indirectly bind the author
ity, because they constitute a channel for, and limit on, the acts of the Hi
erarchy. They constitute a channel because many of the functions that are 
the competence of the authority will be carried out in the manner estab
lished in the statutes, and they constitute a limit because, by specifying 
the scope of autonomy of the association, they indirectly establish how far 
the ecclesiastical authority can reach in its actions. 

2. Cf. E. MOLANO, La autonomia privada . . .  , cit., p. 272; and R. PAGE, "Associations of the 
faithful in the Church," in The Jurist, 47 (1987), p. 177. 

3. Cf. P. BARILE, art. "Associazione (diritto di)," in Enciclopedia del diritto, vol. 3 (Milan 
1958), p. 839. 

4. CF. COMMISSIONE EPISCOPALE DELLA CEI PER IL LAICATO, "Nota pastorale. Le 
aggregazioni laicali nella Chiesa," April 28, 1993, no. 30, in Notiziario delta CEI, 1993. 

5. Cf. P. BARILE, "Associazione (diritto di) . . .  ," cit., p. 839. 
6. Cf. COMMISSIONE EPISCOPALE DELLA CE! PER L'APOSTOLATO DEI LAICI, "Nota pastorale. 

Criteri di ecclesialita dei gruppi, movimenti, associazioni," March 22, 1981 ,  no. 6, in 
Enchiridion della Conferenza Episcopale Italiana, vol. 3 (Bologna 1986), p. 316. 
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Moreover, the statutes also indirectly affect the other associations 
and the rest of the faithful, because they must each respect the associa
tion's conduct when it is in accordance with its statutes. If they then enter 
into relations with the association (for example, as beneficiaries of some 
social activity) they may demand that its activity conform to the provi
sions of the statutes. 

4. The content and structure of these norms may be quite varied, de
pending upon the characteristics of each association. 7 In line with their 
function, the statutes are the appropriate instrument for determining 
these fundamental aspects of each association: its ends, its internal gover
nance and scope of autonomy8; and also, its relationship with the ecclesi
astical authority. 9 

The canon under discussion requires the existence of some mini
mum content: the determination of its social end or objective, the head
quarters of the association, its governance, the conditions required for 
admission. The mode of action determined must be appropriate for the 
needs of time and place, and the title or name of the association should 
correspond to the mentality of the time and place, and preferably be in
spired by the end being pursued. 

In turn, particular law in some cases adds other necessary content: 
the CBI requires that the statutes set forth who is the legal representative 
of the association (it usually is the president) and who are the administra
tors (they are usually the same persons who make up the board of direc
tors) and the composition and competencies of the plenary assembly of 
the members. 1° For its part, the CBS makes it a mandatory requirement 
that the statutes of national associations propose the concrete form that 
the connection between the association and the bishops' conference may 
take.11  

5. In practice, the statutes usually begin by presenting the general in
formation that allows due identification of the association. Its name or 
title is given, when it was constituted, its juridical nature (public or pri
vate), whether it has been granted juridical personality (public or private), 
the headquarters of the association (city, street, and number), the ends to 
be undertaken. 

7. Cf. L. MARTINEZ SISTACH, Las asociaciones de fieles, 2nd ed. (Barcelona 1987), pp. 36-
48. 

8. Cf. S. PEITINATO, "Associazioni private dei fedeli e 'debita relatio' con l'autorita 
ecclesiastica," in fl Diritto ecclesiastico, 97 (1986) I, p. 514. 

9. CF. COMMlSSIONE EPISCOPALE DELLA CE! PER IL LAICATO, "Nota pastorale. Le 
aggregazioni laicali nella Chiesa," cit. , no . 30. 

10. CBI, "Istruzione in materia amministrativa," April 1, 1992, no. 113, in Notiziario delta 
CE/, 1992. 
1 1 .  CBS, "Instrucci6n sobre asociaciones can6nicas de :imbito nacional," April 24, 1986, 

no . 8, in BOCEE 10 (1986). For complementary norms promulgated by English language 
conferences of bishops, see Volume V, Appendix 3. 
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The statutes then set forth the following aspects: 

a) The members Types of members are described, ( de jure, ordinary, 
honorary, cooperators, supporters); conditions that must be met by the 
candidates are given as well as the procedure to be followed for admis
sion: submission of an application for admission, whether it must be in 
writing, whether it must be endorsed by one or more members, the com
petent organs to review the application and to make the decision. More
over, they indicate the rights and obligations of the members ( cf. c. 306), 
the causes of and procedure for dismissal ( cf. c. 308), the competent 
organ for deciding such and for handling a recourse, the conditions for 
voluntary departure (whether the member must send a letter to the presi
dent, stating his will to leave the association), etc. 

b) Structure and internal organization The statutes list the admin
istrative organs of the association (the president, the board of directors, 
the general assembly of members, the board of administration, the college 
of auditors, etc.). They also indicate the requirements for being a member 
thereof, who is competent to designate such members and how this is car
ried out, the term of office and the possibility of reelection, the competen
cies of the various organs and the reasons for cessation of various social 
undertakings. 

c) Chaplain or advisor of the association It is determined who is 
competent to designate such, the functions performed, meetings in which 
he participates. 

d) Economic means The statutes usually indicate the sources of in
come of the association (membership dues, donations, etc.), the initial 
amount of the association's patrimony, who is responsible for administer
ing the assets (cf. cc. 319 § 1 and 325 § 1), which organs are competent to 
acts of administration, and who is competent to execute them. Addition
ally, they indicate the functions of the finance committee (cf. c. 1280), of 
the treasurer, of the administrator, and they regulate the principle proce
dures regarding the accounting books and the annual fiscal balance sheets 
(who prepares them, to whom they are submitted, who approves them), 
and they indicate the term of the fiscal year. 

e) Ecclesias tical authority The statutes define to which authority 
the association is subordinate (cf. cc. 305, 312, 322 § 1 and 323) and they 
usually establish the ways in which the authority may intervene in the life 
of the association. 

f) Amending the statutes The procedure is usually expressly estab
lished in the statutes ( at times it is set forth in the regulations of the asso
ciation), indicating the organ that may propose them, the one that 
approves them (general assembly, national congress, college of national 
delegates, etc.) and the required majority (usually a two-thirds vote in 
favor is required). 
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g) Extinction The reasons for  extinction o f  an association 
(cf. cc. 123, 320 and 326 § 1), are given, and the procedure to be followed, 
the organ competent to make this decision (general assembly of the mem
bers, whether it must be in a special session, and the majority required, 
which is usually two thirds of those present), the disposition of its goods 
in this situation and the executors of the liquidation of the social patri
mony ( cc. 123 and 326 § 2. 

h) Additional provisions There are usually some added at the end of 
the statutes, which indicate that for anything not provided for in them, the 
norms of the CIC and any norms given by the competent ecclesiastical au
thority will apply. At times, they also refer expressly to civil legislation on 
associations and ecclesiastical entities. 

6. The statutes of associations of the faithful are submitted, as is ap
plicable, for the approval or the recognitio of the competent ecclesiastical 
authority (cf. cc. 299 § 3, 313 and 322 § 2). 
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§ 1. Omnes christifidelium consociationes subsunt vigi
lan tiae auctoritatis ecclesiasticae competentis, 
cuius est curare ut in iisdem integritas fidei ac 
morum servetur, et invigilare ne in disciplinam eccle
siasticam abusus irrepant, cui itaque officium et ius 
competunt ad normam iuris et statutorum easdem 
invisendi; subsunt etiam eiusdem auctoritatis regi
mini secundum praescripta canonum, qui sequuntur. 

§ 2 .  Vigilantiae Sanctae Sedis subsunt consociationes 
cuiuslibet generis; vigilantiae Ordinarii loci subsunt 
consociationes dioecesanae necnon aliae consocia
tiones, quatenus in dioecesi operam exercent. 

§ 1. All associations of Christ's faithful are subject to the supervision of 
the competent ecclesiastical authority. This authority is to ensure 
that integrity of faith and morals is maintained in them and that 
abuses in ecclesiastical discipline do not creep in. The competent au
thority has therefore the duty and the right to visit these associations, 
in accordance with the law and the statutes. Associations are also 
subject to the governance of the same authority in accordance with 
the provisions of the canons which follow. 

§ 2. Associations of every kind are subject to the supervision of the Holy 
See. Diocesan associations are subject to the supervision of the local 
Ordinary, as are other associations to the extent that they work in the 
diocese. 

SOURCES: § 1: cc. 336 § 2, 690 § 1; SCCouncil Resol., 13 nov. 1920 
(AAS 13 [ 19 2 1 ]  135-144) ;  PIUS PP. XI, Enc. Maximam 
gravissimamque, 18 ian, 1924 (AAS 16 [ 1924] 5-11) 
§ 2: cc. 394 § 1, 690 § 2; SCCouncil Resol., 13 nov. 1920 (AAS 
13 [1921 ]  135-144); ES I ,  35; Signatura Normae, nov. 1968 

CROSS REFERENCES: cc.205, 209, 323, 392, 397 

COMME NTARY 

Luis Felipe Navarro 

As a consequence of the function that pertains to the hierarchy in the 
people of God, associations of the faithful must also maintain a relation
ship with the ecclesiastical authority. This principle, expressly stated by 
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Vatican Council II (cf. AA 19 and 24) , is set forth in general terms in this 
canon, while some specific aspects are established in other canons. 

1. From the role played by the ecclesiastical authority, one can inf er 
the existence of an area in which, by virtue of the bonds of dependence 
and subordination, the faithful are subject to the governance of the au
thority. Along with these areas, in which juridically binding mandates may 
be given, there are other areas, also within the Church , in which the faith
ful enjoy legitimate freedom. "In connection with the life of the Church 
and with the apostolate, there are areas in which responsibility irrevoca
bly and personally (personality involves incommunicability) belongs to 
the individual faithful. "1 Although the power of governance or jurisdiction 
cannot be directly exercised over this area, the ecclesiastical authority 
carries out some functions in regard to it. As the last ecumenical Council 
teaches in connection with a specific aspect of the mission of the faithful 
in the Church , "the hierarchy's duty is to foster the lay apostolate, furnish 
it with principles and spiritual assistance, direct the exercise of the apos
tolate for the common good of the Church, and see to it that doctrine and 
order are safeguarded" (AA 24). 

Starting with the existence of spheres of legitimate autonomy of the 
faithful (sectors in which the faithful can act as individuals as well as in 
associations) , canonical doctrine after Vatican II sought to determine the 
main characteristics of the juridical regime governing associations. Once 
it was highlighted that the type of dependence upon the ecclesiastical au
thority will vary according to the nature of the association (public or pri
vate) , the authors demonstrated that the juridical regime of private 
associations has freedom or autonomy as its fundamental characteristic,2 

which derives from the nature of the association, from the scope of its ac
tivities, and from the principles by which they are governed. 3 Conse
quently, it was stated that "the same criterion that governs relations 
between the faithful, considered as individuals, and the ecclesiastical au
thority, must govern relations between this authority and associations 
with private personality, "4 and this also applies to other private associa-

1. A. DEL PORTILLO, Fieles y laicos en la Iglesia. Bases de sus respectivos estatutos 
juridicos, srct ed. (Pamplona 1991), p. 67. 

2. Cf. P.A. BONNET, "De christifidelium consociationum lineamentorum, iuxta Schema 'De 
Populo Dei' Codicis recogniti anni 1979, adumbratione," in Periodica 71 (1982), p. 545. 

3. Cf. T. BERTONE, "Persona e struttura nella Chiesa (I diritti fondamentali dei fedeli)," in 
E. CAPPELLINI (Ed.), Problemi e prospettive di Diritto can6nico (Brescia 1977), pp. 103ff; 
and E. MOLANO, La autonomia privada en el ordenamiento can6nico. Criterios para su 
delimitaci6n material y formal (Pamplona 1974), p. 278. 

4. E. MOLANO, "La autonomia privada . . .  ," cit., p. 278. Cf. P.A. BONNET, "De christifidelium 
consociationum . . .  , "  cit., p. 545. 
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tions. Therefore, private associations are also subject to the supervision 
and governance of the ecclesiastical authority. 5 

It can be readily seen that in this question of the relationship be
tween associations and ecclesiastical authority, it is essential to determine 
the just balance between the two highly important ecclesial values of au
tonomy of the faithful (and of the associations constituted by them), and 
of the unity of the Church. Therefore, the same Council advocated the co
ordination and close connection of all the works of the apostolate under 
the direction of the bishop, such that all initiatives and institutions be co
ordinated in harmonious action (CD 17), while noting the requirement that 
said coordination be done with respect for the proper nature and the au
tonomy of each (AA 23 and 26). 

2. Consistent with conciliar doctrine and with post-conciliar canoni
cal development, c. 305 § 1 establishes a general norm regarding the 
relationship between associations and the ecclesiastical authority: all as
sociations of the faithful, regardless of their type, are subject to the gover
nance and supervision of the competent ecclesiastical authority. Thus, 
there is a distinction between two generic functions performed by the au
thority: governance over the entities and supervision. Although in a strict 
sense, supervision constitutes an aspect of the function of governance,6 

distinguishing supervision from governance highlights the difference in 
impact of each on the association. While the affirmation of subordination 
to governance indicates a direct subjection of the entity itself to the au
thority, the presence of supervision emphasizes that it is a matter of an ex
ternal function exercised over the association, in order to guarantee unity 
of faith, morals, and ecclesiastical discipline; the ecclesiastical public or
der. Moreover, this distinction has practical use because, as we shall see, 
supervision and governance do not always pertain to the same authorities. 

a) Supervision has its basis in the duty of ecclesiastical authority to 
ensure that integrity of faith and morals is maintained in associations and 
in the duty to keep abuses in ecclesiastical discipline from occurring. The 
content of supervision will be essentially focused upon these three funda
mental points in order to guarantee ecclesial unity. 

This function will be carried out mainly through the visits to the as
sociation. Pursuant to the provisions in c. 305 § 1, all associations, be they 
public or private, are subject to being visited: the authority has the right 
and the duty to supervise associations, and therefore ( itaque, in the Latin 
text of the canon) it has the right and the duty to visit them in accordance 
with law and the statutes. 7 

5. Cf. A. DEL PORTILLO, "lus associationis et associationes fidelium iuxta Concilii Vaticano 
II doctrinam," in Ius canonicum, 8 (1968), p. 14. 

6. Cf. Comm. 12 (1980), p. 99. 
7. Cf. S. PETTINATO, "Le associazioni dei fedeli," in Il Cadice del Vaticano II. Il Jedele 

laico (Bologna 1989), p. 260; and J.L. GUTIERREZ, commentary on c. 305, in Pamplona Com. 
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b) With respect to the subordination to the governance of the au
thority, the Code establishes different norms according to whether the as
sociations are public or private. Therefore, in c. 305 itself, it is determined 
that subordination to governance is understood in accordance with "the 
provisions of the canons which follow." This specification indicates the 
will of the legislator to establish two different types of regimes of gover
nance, according to the nature of the association. Consequently, any con
fusion between the two systems of governance will be avoided.8 

3. There will be different competent authorities over associations, 
according to the type of association in question and the function which 
they must carry out. Thus, the Holy See exercises governance functions 
over universal or international associations; the bishops' conference, over 
national associations; and the diocesan bishop, over diocesan associa
tions. With respect to associations dependent upon religious institutes, 
the provisions of cc. 311, 317 § 2, and 677 § 2 should be taken into account. 
On the other hand, the functions of supervision are assigned either to the 
Holy See, over all associations, or to the local Ordinary, for associations 
working within the scope of the diocese. This is because the Pastor who 
presides over a particular Church has the obligation to exercise certain 
functions in the community of which he is head, and, therefore, also over 
associations working in his territory, even if they have not been erected or 
recognized by him or he has not granted them juridic personality. How
ever, no supervisory functions were intended for the bishops' confer
ences.9 

4. Although the CIC distinguishes between the functions of supervi
sion and of governance, in practice, some acts of supervision and of gover
nance occur almost simultaneously in time and often are connected. 
Consider, for example, the act of recognition of an association ( act of gov
ernance) as a result of a review of the statutes (act of supervision), the 
suppression of an association as a result of the exercise of the supervisory 
function over the ecclesial order, and the supervision over the execution 
of pious causes may entail acts of governance on the part of the local Ordi
nary, and so forth. Therefore it may happen that there arise conflicts of 
competency between the various authorities. In order to overcome them, 
one should always seek the solution that is most logical in practice and 
that allows, while respecting the proper autonomy of each association, co
ordination of the various levels of competence of the different ecclesiasti
cal authorities. 

8. Cf. Comm. 18 (1986), p. 340. 
9. Cf. Comm. 12 (1980), p. 98ff; 15 (1983), p. 84; L. MARTINEZ SISTACH, "La autoridad 

competente para regular asociaciones supradiocesanas," in E. CORECCO-N. HERZOG-A. SCOLA, 
Les droits fondamentaux du chretien (Freiburg S.-Freiburg i. Br.-Milan 1981), pp. 595-610; 
and J. RATZINGER-V. MESSORI, Informe sabre la fe (Madrid 1985), pp. 67ff. 
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Ut quis consociationis iuribus atque privilegiis, indulgen
tiis aliisque gratiis spiritualibus eidemconsociationi con
cessis fruatur, necesse est et sufficit ut secundum iuris 
praescripta et propria consociationis statuta, in eandem 
valide receptus sit et ab eandem non sit legitime dimis
sus. 

To enjoy the rights and privileges, indulgences and other spiritual favours 
granted to an association, it is necessary and sufficient that a person be 
validly received into the association in accordance with the provisions of 
the law and with the association's own statutes, and be not lawfully dis
missed from it. 

SOURCES: c. 692 ; CodCom Resp. I, 4 ian. 1946 (AAS 38 [1946] 162); SC
Council Ind., 24 maii 1950 

CROSS REFERENCES: cc. 304, 307, 992-997 

COMMENTARY ------

Luis Felipe Navarro 

Consistent with prior legislation (cf. c. 692 CJC/1917), this canon de
termines that valid admission of a member, which has not been revoked 
through lawful dismissal, is a sufficient requisite for benefiting from the 
spiritual goods of an association (indulgences and other spiritual graces) 
and for enjoying the rights and privileges proper to the association. This 
provision thus recognizes the effect of valid admission , namely, the person 
acquires the status of member of the association and , by virtue of the so
cial connection, shares in everything that is proper to the association. The 
loss of membership status, through lawful dismissal or voluntary depar
ture , extinguishes the juridical relationships that existed between the 
member and the association and between him and the other members, and 
excludes him from sharing in the spiritual goods of the association. 

If there are different types of members in the association , the rights 
and obligations will naturally be different, according to the category to 
which they belong. 

The rights of members are usually set forth in the statutes of the as
sociation and , naturally, ref er to the social life of the association. Among 
others, are: the right to participate in ordinary and extraordinary meet
ings, which entails the right to be duly summoned , to be able to submit 
motions, to be heard, to vote on matters, to have an active and a passive 
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voice in the elections of the association, to be informed of association op
erations, etc. Additionally, the members have the right to participate in the 
pursuit of the social end and in the activities proper to the association, be
cause one of the specific characteristics of associations is that members 
jointly seek to attain the end. 

Although no reference is made to the obligations of members, it is 
obvious that they also arise at the time of valid admission and remain in 
force until lawful dismissal or voluntary resignation. If this issue is not 
discussed in this canon, this is due to the perspective adopted therein, 
which indicates the active position of the members in the association. As 
with the rights, the obligations of members are usually set forth in the stat
utes. It is generally provided that one of the obligations of members is to 
pay association dues. At other times, they indicate the obligation to accept 
any offices to which they are elected. However, the most important obliga
tion essentially consists of collaborating in the activities and ends of the 
association. 

With respect to indulgences ( cf. cc. 992-997) in associations, the cur
rent practice is a consequence of the revision of the lists of indulgences 
granted to associations, undertaken in 1967 and 1968, as had been pre
scribed by the Apostolic Constitution Indulgentiarum doctrina.1 The re
sult of this revision was that the grants of indulgences that were not 
confirmed expired on December 31, 1968, and that only some plenary in
dulgences were granted to associations. It was believed that members of 
associations were already in optimal conditions for being able to easily 
and abundantly gain plenary and partial indulgences granted to all the 
faithful; and yet , in order to honor the associations, it was sufficient to 
grant some plenary indulgences. The Apostolic Penitentiary chose, for 
each association and for each member, some days in which a plenary in
dulgence could be gained: the day of their admission, the patron saint's 
day, and, in some cases, another day having a special relationship with the 
patron saint or with the activity of the association. 2 The rescript of con
cession establishes that , in order to gain this indulgence, the member 
must, at least privately, promise or renew the promise to faithfully observe 
the statutes of his association. 3 To this is added, naturally, the presence of 
the necessary conditions for gaining any plenary indulgence, 4 such as sac
ramental confession, eucharistic communion, a prayer for the Roman Pon
tiff, and an interior rejection of all sin, including venial sin. 

1. Cf. PAUL VI, Ap. Const. Indulgentiarum doctrina, of January 1, 1967, norm 14, in 
AAS 59 (1967), p. 23. 

2. Cf. G. SESSOLO, Indulgenze efervore di carita (Padova 1989), p. 67. 
3. Cf. ibidem, p. 67, note 76. 
4. Cf. PA, Enchiridion indulgentiarum, 4th ed. (Vatican City 1999), norm 20 § 1 .  
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§ 1. Membrorum receptio fiat ad normam iuris acstatuto
rum uniuscuiusque consociationis. 

§ 2. Eadem persona adscribi potest pluribus consociatio
nibus. 

§ 3. Sodales institutorum religiosorum possunt consocia
tionibus, ad normam iuris proprii, de consensu sui 
Superioris nomen dare. 

§ 1. The admission of members is to take place in accordance with the 
law and with the statutes of each association. 

§ 2. The same person can be enrolled in several associations. 

§ 3. In accordance with their own law, members of religious institutes 
may, with the consent of their Superior, join associations. 

SOURCES: § 1: c. 694 § 1; SCCouncil Resp., 18 mar. 1941 
§ 2: C. 693 § 2 
§ 3: C. 693 § 4 

CROSS REFERENCES: c. 316 § 1 

COMME NTARY 

Luis Felipe Navarro 

Generally, this canon directs that the admission of members to an as
sociation must take place in accordance with the law and with the statutes 
of each association (§ 1), that the same person can belong to several asso
ciations of the faithful (§  2), and that members of religious institutes must 
have the consent of their Superiors in order to enroll in an association 
(§ 3). 

These provisions seek to harmonize part of the content of the right 
of association of the faithful ,  namely, enrollment in associations, 
(cf. AA 19) with the circumstances of specific cases. The exercise of the 
right to enroll in associations necessarily fits together with the right of ad
mission of the association, because, given that they are voluntary associa
tions, the candidate must be accepted by the association. To be accepted, 
it is not sufficient that the candidate meet all due requirements, but it is 
also specified that the association must want to accept him, because, as 
has been rightly emphasized: "non esiste un dovere del gruppo di ac-

477 



c. 307 Bk II. Pt. I .  Christ's Faithful NAVARRO 

cogliere la domanda di tutti coloro che si trovino nel possesso dei requisiti 
richiesti dall'atto costitutivo." 1 

Moreover, the characteristics proper to the ecclesial status of the 
candidate may produce modifications to the exercise of this fundamental 
right that must be duly assessed. In the case of clerics, their right of asso
ciation seems to be modified in the sense that they can join associations 
whose ends are consonant with their status as clerics (c. 278 § 1), while 
members of religious institutes may join associations compatible with 
their specific vocation. 2 Therefore, the provisions of § 3 of this canon do 
not constitute an undue limitation on the right of members of religious in
stitutes to associate; rather, it is a guarantee of the charisma that corre
sponds to their vocation. The consent of the respective Superior is 
required in order to prevent membership in an association from being det
rimental to the primary vocation of members of religious institutes: the 
seeking of holiness according to the spirit of the respective religious insti
tute. This desire to ensure fidelity to the religious vocation is also mani
fested in a recent document from the Holy See that specifies the 
relationship existing between novices and religious institutes. It reaffirms 
the need to guarantee the identity proper to the members in their religious 
institutes. In this way novices, including those who come from move
ments and associations of the faithful, are exclusively dependent upon the 
religious superior. 3 

If, in principle, all the faithful may join an association of the faithful, 
in any given case, one must consider the provisions of the statutes of each 
association, where it is determined who can join and what requirements 
must be met. These aspects will vary from one association to another de
pending on their social end and the nature of the association. There are as
sociations of clerics in which laypersons cannot be members, associations 
of laypersons from which clerics are excluded, associations of married 
faithful, associations of faithful practicing a given profession, and so forth. 
Some associations require a probationary period for the candidate, others 
admit them directly, after considering the membership application. In 
view of the large diversity that exists between associations, the Code es
tablishes that admission is regulated by the statutes. These statutes will 
discuss requirements for admission, the manner in which this is carried 

1. M.V. DE GIORGI, art. "Associazione, II) associazioni riconosciute," in Enciclopedia 
giuridica Treccani, vol. 3 (Rome 1988), p. 8. 

2. Cf. A. DEL PORTILLO, "Le associazioni sacerdotali," in Liber amicorum Monseigneur 
Onclin (Glemboux 1976), pp. 133ff; A. DE LA HERA, "El derecho de asociaci6n de los clerigos 
y sus limitaciones, "  in /us canonicum , 23 (1983), pp. l 7lff; RODRIGUEZ-OCANA, Las 
asociaciones de clerigos en la Iglesia (Pamplona 1989); P.A. BONNET, "11 chierico ed il diritto
dovere di associarsi liberamente nella Chiesa," in /l Diritto ecclesiastico , 97 (1986), I, 
pp.  431 ff; and S. DA COSTA GOMES, "O  direito de associa<;ao na vida religiosa, " in 
Commentarium pro religiosis 69 (1988), p. 267. 

3. Cf. CICLSAL, Normae directivae "Potissimum institutioni, " February 2, 1990, no. 92, 
in AAS 82 (1990), pp. 523-524. 
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out, the conditions for its validity, and so on. In establishing these provi
sions, one will take into account not only the specific codal norms on as
sociations, but also norms ref erring to juridic acts ( and the circumstances 
effecting their validity and liciety), to freedom in the exercise of rights, to 
juridical capacity and capacity to act, etc. (cc. 97-99, 124-126). 

Likewise, when drafting statutes, the provisions of § 2 of this canon 
must be respected. The faithful can belong to several associations of the 
faithful at the same time. However, it is conceivable that an association 
could require exclusive membership. 

479 



c. 308 

308 

Bk II. Pt. I. Christ's Faithful NAVARRO 

Nemo legitime adscriptus a consociatione dimittatur, nisi 
iusta de causa ad normam iuris et statutorum. 

No one who was lawfully admitted is to be dismissed from an association 
except for a just reason, in accordance with the law and the statutes. 

SOURCES: c. 696 § 1 

CROSS REFERENCES: cc. 316 § 2 

COMME NTARY - -- - - -

Luis Felipe Navarro 

This provision seeks to avoid arbitrariness and injustice in the dis
missal of members. To be consistent with this canon, the statutes must es
tablish the causes for dismissal in such a way that the members know 
which actions and conditions result in dismissal from the association. Al
though the causes for dismissal may be very diverse, some being more se
rious than others, they all must be in proportion to their effect. This 
consists of dismissal from the association, against the member's will ( oth
erwise, it would simply be the departure of the member, which, as with ad
mission, must also be foreseen in the statutes). Among the causes for 
dismissal of a member can be found: opposition to the ends stated in the 
statutes and conduct incompatible with the social ends which cause seri
ous moral or physical harm to the association. 

When the competent ecclesiastical authority reviews or approves the 
corresponding statutes, it must consider the justice of the causes for dis
missal that are foreseen. To this end, it must assess the type of association 
in question (public or private), its objective, the effects of the conduct 
considered as a possible cause for dismissal based on the ecclesial iden
tity of the association, and other factors. In the case of public associa
tions, the authority must confirm that the causes provided in c. 316 § 2 
were included in the statutes. These causes may give the authority some 
direction in its assessment of the justice of the other causes for dismissal. 

Together with the aforesaid causes, the statutes usually indicate, at 
least along general lines (the rest may be provided in the regulations) the 
procedure to be followed in the dismissal of a member, thus ensuring jus
tice. Initiation of this procedure is normally entrusted to the association, 
and due process, including the right to be heard, shall be guaranteed the 
member whose dismissal is being sought. Also, the statutes shall deter
mine the various time periods, any warnings (if these must be given) 
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which organ is competent to decide the issue (the general assembly, the 
board of directors), the formalities thereof (if the reasons must be given in 
writing , if confirmation by another social organ is necessary), and the 
manner in which it must be communicated to the member. Once the de
cree of dismissal is issued, the member subject to this action could have 
recourse to the competent authority. Statutes ordinarily also provide the 
possibility that the member may may have recourse before a social organ 
other than the one that decided upon the dismissal. 
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Consociationibus legitime constitutis ius est, ad normam 
iuris et statutorum, edendi peculiares normas ipsam con
sociationem respicientes, celebrandi comitia, designandi 
moderatores, officiales, ministros atquebonorum admi
nistratores. 

Associations that are lawfully constituted have the right, in accordance 
with the law and the statutes, to make particular norms concerning the as
sociation, to hold meetings, to appoint moderators, officials, ministers and 
administrators of goods. 

SOURCES: c. 697 § 1 

CROSS REFERENCES: cc. 215, 317, 324 

COMME NTARY ------

Luis Felipe Navarro 

Canon 309 lists a series of rights that pertain to an association. These 
are: the right to enact particular norms, such as regulations for internal 
governance (the existence of which allows flexibility and streamlining in 
the procedure for review and approval of the statutes1) to hold meetings, 
and to appoint leaders. The common characteristic is that all these rights 
are related to the governance of the entity. In order to govern an associa
tion, it is necessary to be able to enact norms regarding the association or 
its activity, to hold meetings (for example, general meetings, or meetings 
of the organs of governance) , and to appoint those who will fill the offices 
of management and administration of the association. The attribution and 
recognition of these rights is based on the fact that they are part of the 
content of the right of association If the faithful have the right to consti
tute an association through free agreement, to govern it, to draft the re
spective statutes (the ius statuendi is linked to the governance of the 
association) they will have the right to carry out all those functions that, 
without exceeding the scope of the autonomy of the association, are nec
essary and suitable for guiding the association towards achieving its social 
end. Obviously, the provisions of this canon will be specified and comple
mented by the provisions of the statutes, which will regulate in detail, for 
example, the designation of the various offices of the association ( active 

1. Cf. CBS, Instrucci6n sabre asociaciones can6nicas de r.imbito nacional, April 24, 
1986, no. 13, in BOCEE 10  (1986). For complementary norms promulgated by English 
language conferences of bishops, see Volume V, Appendix 3. 
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and passive subjects, procedure, voting), and the structure and internal 
organization of the association. The latter consists of organs of gover
nance, meetings of the association, indication of their composition, com
petencies and frequency, the procedure for enacting particular norms. 
Likewise, the competencies generically attributed by this canon to all le
gitimately established associations, are subordinate to any conflicting or 
restrictive provisions that may be found in the canons regarding public as
sociations. 
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Consociatio privata quae uti persona iuridica non fuerit 
constituta, qua talis subiectum esse non potest obligatio
num et iurium; christifideles tamen in ea consociati co
niunctim obligationes contrahere atque uti condomini et 
compossessores iura et bona acquirere et possidere pos
sunt; quae iura et obligationes permandatarium seu pro
curatorem exercere valent. 

A private association which has not been constituted a juridical person 
cannot, as such, be the subject of duties and rights. However, Christ's 
faithful who are joined together in it can jointly contract obligations. As 
joint owners and joint possessors they can acquire and possess rights and 
goods. They can exercise these rights and obligations through a delegate 
or a proxy. 

SOURCES: 

CROSS REFERENCES: cc. 113 § 2, 1481 

COMME NTARY ------

Luis Felipe Navarro 

1. The provisions of this canon, ( according to which private associa
tions lacking private juridic personality do not enjoy the status of being 
the subject of rights and obligations), are consistent with the provisions of 
c. 1 13 § 2, by virtue of which physical and juridic persons exhaust the pos
sibilities of being subjects of rights and obligations. 

However, upon a careful consideration of the matter, it is evident 
that the Code itself considers these associations as united entities with the 
imputation juridic relationships that cannot be attributed to an individual 
or to a juridic person ( cf. cc. 298 § 2; 304, 306, 309). Therefore, a sector of 
canonical doctrine has held that with these assumptions one can speak of 
subjects without personality. 1 Being consistent with a true recognition of 
the right of association and with the aspects in which an association is 
considered as a unitary subject, it follows that denial of personality does 

1. Cf. M. CONDORELLI, "Considerazioni problematiche sul concetto e sulla classificazione 
delle persone giuridiche nello 'Schema De Populo Dei,"' in Il Diritto ecclesiastico 91 (1980), 
I, p. 451; idem, Destinazione di patrimoni e soggettivita giuridica nel diritto can6nico. 
Contributo allo studio degli enti non personificati (Milan 1964); M. TEDESCHI, Preliminari 
a uno studio dell'associazionismo spontaneo nella Chiesa (Milan 1974), pp. 50ff; and A. 
DiAz DfAz, Derecho fundamental de asociaci6n en la Iglesia (Pamplona 1972), pp. 226-227. 
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not mean the non-existence of a subject. As Condorelli has indicated, this 
canon can be "agevolmente interpretato nel senso della mancanza certo 
della personalita giuridica ma non necessariamente della soggettivita 
nell'associazione non eretta; tanto piu che il testo fa subito riferimento a 
diritti e doveri imputabili coniunctim ai consociati ed esercitabili esclusi
vamente per mandatarium seu procuratorem, ad una situazione cioe che 
sembra presentarsi piuttosto diversa da quella semplice comunione o 
della generica contitolarita di diritti e doveri. "2 To argue otherwise would 
be to deny reality.3 However, this does not imply that in the canonical sys
tem every associative subject to an association must necessarily be a ju
ridic person, because personality is only a special type of subjectivity.4 

2. The fundamental consequences of not being a juridic person are 
that the faithful who are members of the association, can acquire and pos
sess goods as co-owners and co-possessors, and can also enjoy rights and 
contract obligations jointly. This implies that there is not a patrimony 
proper to the association, recognized as such by the canonical system, 
which has important consequences for the regulation of these goods and 
for those of the members. 5 

3. From what is set forth in the canon under discussion, it would 
seem that the goods belong in common to the members, which from the 
point of view of civil law, would imply the possibility of their divisibility. 
However, the reality is different: the fact that these goods are intended for 
an association's common objectives and activities gives them unity. They 
can only be administered in accordance with statutory norms for the ordi
nary management of the association. Also, the relationship of each mem
ber to the goods is established with its totality, and not with a fraction 

2. M. CONDORELLI, "Considerazioni problematiche sul concetto . . .  ," cit., p. 452. Cf. 
P. LOMBARD IA, "Personas juridicas publicas y privadas," in Estudios de Derecho Canonico y 
Derecho Eclesiastico en homenaje al profesor Maldonado (Madrid 1983), p .  333; idem, 
Lecciones de Derecho Canonico (Madrid 1984), p. 144; L6PEZ ALARC6N, "La personalidad 
juridica civil de las asociaciones can6nicas privadas," in Revista Espanola de Derecho 
Canonico 44 (1987), p. 394; G. Lo CASTRO, Il soggetto e i sui diritti nell 'ordinamento 
canonico (Milan 1985), p. l lO; S. PETTINATO, "Le associazioni dei fedeli," in Il Cadice del 
Vaticano II. Ilfedele laico (Bologna 1989), pp. 254-255; and G. DALLA TORRE, Considerazioni 
preliminari sui laici in Diritto canonico (Modena 1983), p. 133. 

3. Cf. M. CONDORELLI, "Considerazioni problematiche sul concetto ... ," cit., p. 453. 
4. Cf. ibid., p. 453; P. LOMBARDfA, "Personas juridicas publicas ... ," cit., pp. 324- 325; idem, 

"Persona juridica en sen ti do lato y en sen ti do estricto," in Acta Conventus International is 
Canonistarum, Roma 20-25 maggio 1968 (Vatican City 1970), p. 179. 

5. Cf. V. PRIETO MARTINEZ, "Iniciativa privada y personalidad juridica: las personas 
juridicas privadas," in Ius canonicum 25 (1985), p. 562. 
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thereof. 6 All of this leads one to think of the existence of a patrimony sep
arate from that of each of the members. This is similar in nature to patri
monies in collective property, an institution that in the Italian juridical 
world, reduces to a matter of formal title the differences between the pat
rimony of recognized associations ( endowed with juridic personality) and 
that of non-recognized associations (not endowed with personality).7 If 
the existence of a patrimony of the association is admitted, the technical 
solutions employed in civil law may be applied and included in the stat
utes. It could be established that the fulfillment of the obligations as
sumed by the delegate are to be guaranteed by the patrimony of the 
association. Should there be added responsibilities, these responsibilities 
encumber the patrimony of the administrators ( or that of whoever repre
sented the association), in carrying out the act from which this obligation 
arose,8 without the members as such being liable with their own personal 
patrimonies. 9 

4. The provisions of the canon also imply that private associations 
without juridic personality do not act in the process as a single subject, 
but as a group of physical persons, which is represented by a delegate or 
by a proxy. 10 This solution, although it allows that the group of members 
can act in the process, leaves unsolved some procedural problems, espe
cially when the association is a defendant in a lawsuit.11 In order to re
solve them, some legislation recognizes that entities without personality 
have the capacity to be a party to a process, through the president's repre
sentation. Although, as some writers have argued, 12 a solution of this type 
would be preferable, the more recent decisions of organs of the Roman 

6. Cf. M.A. PUNZI NICOLO, "II regime patrimoniale delle associazioni tra ecclesiasticita e 
non ecclesiasticita dei beni," in W. AYMANS-K.T. GERINGER-H. SCHMITZ (Eds. ) ,  Das 
konsoziative Element in der Kirche. Akten des VI. internationalen Kongresses filr 
kanonisches Recht, Miinchen, 14.-19. September 1987 (St. Ottilien 1989), pp. 583-594; and 
M. BASILE, ART. "Associazione. III) Associazioni non riconosciute," in Enciclopedia giuridica 
Treccani, vol. 3 (Rome 1988), p. 9. 

7. Cf. M. BASILE, "Associazione," cit., p. 9. 
8. Cf. ibid., p. 9; and A. TRABUCCHI, Jstituzioni di Diritto civile, 30th ed. (Padova 1989), 

p. 114. 
9. Cf. A. TRABUCCHI, Istituzioni di Diritto civile, cit., p. 114; and W. SCHULZ, commentary 

on c. 310, in Miinsterischer Kommentar zum Codex Juris Canonici (Essen 1989). 
10. Cf. V. PRIETO MARTINEZ, "Iniciativa privada y personalidad jurfdica . . .  ," cit., p. 509; and 

J. LLOBELL, "Associazioni non riconosciute e funzione giudiziaria," in Monitor ecclesiasticus 
113 (1988), pp. 375ff. 
11 .  Cf. BASILE, "Associazione," cit., pp. 4 and 5; F. GALGANO, Associazioni non 

riconosciute, 2nd ed. (Bologna-Rome 1976), pp. 190-191; C MANDRIOLI, Corso di Diritto 
processuale civile, vol. 1, 5th ed. (Turin 1985), p. 244; and A. DE LA OLIVA-M.A. FERNANDEZ, 
Lecciones de Derecho procesual, vol. I (Barcelona 1984), pp. 279ff. 

12. Cf. F. ROBERTI, De processibus, vol. I, 4th ed. (Vatican City 1956), p. 513. 
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Curia make it more difficult to find channels for granting procedural ca
pacity to entities without personality. 13 

It is obvious that these associations without personality will create 
problems in juridical matters, especially in property and procedural mat
ters, because the absence of personality can prejudice the members as 
well as the association itself.14 Moreover, these problems will arise not 
only in the canonical system but also in the civil order, when these associ
ations acquire a relationship therewith. Thus, one of the main difficulties 
for these canonical entities will be obtaining civil recognition. Questions 
arise concerning this issue, such as the appropriateness of double recogni
tion (civil and canonical), each being independent of the other; the 
presence of associations of the faithful with civil and not canonical per
sonality, and so forth. Obviously, the problems that arise and the possible 
solutions will depend to a large extent on the norms of Ecclesiastical Law 
in the respective country, 15 which must be carefully considered by the 
bishops' conferences (some already have16) when issuing documents re
lated to associations of the faithful. 

13. Cf. CPI, Respuesta del 20 de junio de 1987, in AAS 80 (1988), p. 1818; and Signatura, 
Decreto del 21  de noviembre de 1987, in Comm. 20 (1988), pp. 88-94. Cf. B. GANGOITI, "De 
iure standi in iudicio administrativo hierarchico et in Altera Sectione Signaturae Apostolicae 
laicorum paroecialium contra decretum episcopi, qui demolitionem paroecialis ecclesiae 
decernit," in Angelicum 65 (1988), pp. 392ff; J. LLOBELL, "Aspetti del diritto alla difesa, il 
risarcimento dei danni e altre questioni giurisdizionali in alcune recenti decisioni rotali," in 
Ius Ecclesiae 1 (1989), pp. 600-607; P. MONETA, "I soggetti nel giudizio amministrativo 
ecclesiastico," in La giustizia amministrativa nella Chiesa (Vatican City 1991), pp. 56ff; 
and A.M. PONZI NICOLO, "Dinamiche interne e proiezioni esterne dei fenomeni associativi 
nella Chiesa," in Ius Ecclesiae 4 (1992), pp. 507-510. 

14. Cf. P. LOMBARDiA, "Persona juridica en sentido lato ... ," cit., p. 179; E. MOLANO, La 
autonomia privada en el ordenamiento can6nico. Criterios para su delimitaci6n material 
y formal (Pamplona 1974), p. 258; and Comm. 18 (1986), p. 291. 
15. Cf. A. DE LA HERA, "Las asociaciones eclesiasticas ante el Derecho estatal," in 

W. AYMANS-K.T. GERINGER-H. SCHMITZ (Eds.), Das konsoziative Element . . .  , cit., pp. 771-794; 
L. PRIETO SANCI-11S, "Las asociaciones religiosas en los pafses de lengua espaftola," in ibid., 
pp. 865-889; B. PRIMETSHOFER, "Kirchliche Verbandsformen im staalichen Recht des 
deutschsprachigen Raumes," in ibid., pp. 847-863; P. CIPROTTI, "Le associazioni canoniche nel 
diritto italiano," in ibid., pp. 897-909; J. KRUKOSWKI, "The Situation of the Ecclesiastical 
Associations in Poland,"  in ibid . ,  pp. 9 1 1-92 1 ;  R.G.W. HUYSMANS, "Das katholische 
Vereinsrecht in den Bisttimern der niederlandischen Kirchenprovinz," in ibid., pp. 923-935; 
R. BROWN, "Report on Associations of the Faithful in England, Wales and Scotland and 
Ireland, "  in ibid., pp. 891-896; and T. MAURO, "La disciplina delle persone giuridiche. Norme 
sui beni ecclesiastici e sul loro regime con riferimento all'ordinamento statale," in Monitor 
ecclesiasticus 109 (1984), pp. 379ff. 
16. Cf. CBI, "Istruzione in materia amministrativa,"  April 1 ,  1992, nos. 111-118, in 

Notiziario della Cei, 1992; and CBF, "Les associations canoniques nationales. Reflexions 
doctrinales," nos. 14 and 15, in Bulletin Officiel de la Conference des Eveques de France, 
February 1 1, 1992. 

487 



c. 311  

311  

Bk II. Pt. I. Christ's Faithful NAVARRO 

Sodales institutorum vitae consecrate quiconsociationi
bus suo instituto aliquo modo unit ispraesunt aut 
assistunt, curent ut eadem consociationes operibus apos
tolatus in dioecesi exsistentibus adiutorium praebeant, 
cooperantes praesertim, sub directione Ordinarii loci, 
cum consociationibus quae ad apostolatum in dioecesi 
exercendum ordinantur. 

Members of institutes of consecrated life who preside over or assist asso
ciations which are joined in some way to their institute, are to ensure that 
these associations help the apostolic works existing in the diocese. They 
are especially to cooperate, under the direction of the local Ordinary, with 
associations which are directed to the exercise of the apostolate in the di
ocese. 

SOURCES: ES, I, 35 

CROSS REFERENCES: cc. 328, 677 § 2 

COMME NTARY ------

Luis Felipe Navarro 

This canon is consistent with the doctrine of Vatican Council II, 
which advocates coordination and a close connection between all works 
of the apostolate under the direction of the bishop, such that all initiatives 
and institutions cooperate in one harmonious action (cf. CD 17). It ex
pressly provides that all associations that are joined to institutes of conse
crated life must help in the diocesan apostolate, and that the members of 
the institute who preside over or assist the association are particularly re
sponsible for this. 

Some associations are uniquely characterized by their connection to 
an institute of consecrated life, but this does not relieve them of the duty 
to help in the apostolate of the particular Church where they carry out 
their activity. This is because, as with other associations, they are not ends 
in themselves, but must seek the good of the entire Church (cf. AA 19). 
However, the diocesan bishop must be aware that, as the Council itself 
states, this coordination must be carried out with respect for the proper 
nature and autonomy of each association ( cf. AA 23 and 26). In the case of 
associations that are dependent upon institutes of consecrated life, that 
proper nature is determined by the spirit that pervades the association. 
Because this spirit is that of the respective institute, the diocesan bishop 
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must respect the specific functions of the superiors of the institute, which 
are carried out in the overall moderation of the association dependent 
upon them. 

These functions of the authority find another limit in the autonomy 
that belongs to the association, in its governance as well as in its activity. 
This autonomy provides that the authority, in performing its respective du
ties, cannot exceed the limits established in the Code. 

It should not be forgotten, however, that this autonomy must be able 
to be coordinated with the right of the ecclesiastical authority to watch 
over and to make sure to avoid scattering of efforts, and to direct the ex
ercise of the apostolate toward the common good. 
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CAPUT II 
De christifidelium consociationibus publicis 

CHAPTER II 
Public Associations of Christ's Faithful 

§ 1.  Ad erigendas consociationes publicas auctoritas 
competens est: 
1 ° pro consociationibus universalibus atque inter

nationalibus Sancta Sedes; 
2° pro consociationibus nationalibus, quae scilicet 

ex ipsa erectione destinantur ad actionem in tota 
natione exercendam, Episcoporum conferentia in 
suo territorio; 

3° pro consociationibus dioecesanis, Episcopus 
dioecesanus in suo territorio, non vero Adminis
trator dioecesanus, iis tamen consociationibus 
exceptis quarum erigendarum ins ex apostolico 
privilegio aliis reservatum est. 

§ 2. Ad validam erectionem consociationis ant sectionis 
consociationis in dioecesi, etiamsi id vi privilegii 
apostolici fiat, requiritur consensus Episcopi dioece
sani scripto datus; consensus tamen ab Episcopo 
dioecesano praestitus pro erectione domus instituti 
religiosi valet etiam ad erigendam in eadem domo vel 
ecclesia ei adnexa consociationem quaeillius insti
tuti sit propria. 

§ 1. The authority which is competent to establish public associations is: 
1 ° the Holy See, for universal and international associations; 
2° the Bishops' Conference in its own territory, for national associa

tions which by their very establishment are intended for work 
throughout the whole nation; 

3° the diocesan bishop, each in his own territory, but not the dioce
san Administrator, for diocesan associations, with the exception, 
however, of associations the right to whose establishment is re
served to others by apostolic privilege. 
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§ 2. The written consent of the diocesan bishop is required for the valid 
establishment of an association or branch of an association in the di
ocese, even though it is done in virtue of an apostolic privilege. Per
mission, however, which is given by the diocesan bishop for the 
establishment of a house of a religious institute, is valid also for the 
establishment in the same house, or in a church attached to it, of an 
association which is proper to that institute. 

SOURCES: § 1, 1 °: c. 686 § §  1 et 2; C0ETUS SANCTAE R0MANAE ECCLESIAE 
CARDINALIUM Resp. III, 2 (AAS 15 [1923] 390); Signatura Nor
mae, nov. 1968 
§ 1, 2° : c. 686 §§  1 et 2; SCB Reser. , 28 iun. 1969; SCEP Re
ser. , 26 nov. 1978 
§ 1, 3°: C. 686 §§  2 et 4 
§ 2: C. 686 § 3 

CROSS REFERENCES: cc. 114, 116, 322 

COMME NTARY 

Luis Felipe Navarro 

I. Although this canon determines the different authorities compe
tent to establish the various types of public associations of the faithful, its 
function is more than this. Other canons regarding public as well as pri
vate associations also refer to this canon to establish who has a certain 
function of governance or supervision over an association ( approval and 
review of the statutes, appointment of the president and the chaplain, con
firmation of the ecclesiastical assistant , rendering of the financial ac
counts, granting private juridic personality, etc.). Therefore, what we shall 
state below about the competent ecclesiastical authorities must be under
stood as referring not only to public associations, but also, as is applicable 
to private associations. 

1. International and universal associations depend upon the Holy 
See: it erects them (cf. c. 312 § 1) , approves or examines their statutes, 
and grants private juridic personality, among other functions. This general 
principle is complemented by the provisions of Pastor Bonus in determin
ing the dicasteries of the Roman Curia that have competency over associa
tions of the faithful, by reason of the type of association in question, either 
according to the persons who are members, the social objective or the 
subject matter. These norms establish a distribution of competencies 
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which is the fruit of prior norms, 1 of decisions on conflicting competen
cies, 2 and of the practice followed in the Roman Curia. From all of this, 
there emerges a complex picture, which will require on more than a few 
occasions the creation of inter-dicasterial commissions3 and appropriate 
channels of communication between the various organs of the Roman Cu
ria. As we shall see, the provisions of Pastor Bonus are completed by sub
sequent norms. 

With respect to associations of lay people, the competent dicastery is 
the Pontifical Council for the Laity (PB 134). However, international Cath
olic organizations are subject to the Secretariat of State (PB 41 § 2 and 
134). The third orders, by virtue of the spirituality characterizing them, 
and associations that are established as a preliminary step towards their 
constitution as an institute of consecrated life or a society of apostolic 
life, are dependent upon the Congregation for Institutes of Consecrated 
Life and for Societies of Apostolic Life (PB 111). However, with respect to 
the apostolate of the third orders, it is subject to the Pontifical Council for 
the Laity (PB 134). Moreover, although an association consists of lay peo
ple, in some respects, it is subject to other dicasteries. The Congregation 
for the Clergy is competent with regard to pious wills (PB 97) and the Pon
tifical Council for the Family is competent over the activity of associations 
the end of which is to serve the good of the family (PB 141 § 4). Because of 
the subject matter or the end, the following congregations also have com
petencies: the Congregation for Divine Worship and the Discipline of the 
Sacraments, which is competent to erect, approve, or review the statutes 
of any international associations having as their end to promote the litur
gical apostolate, sacred music, singing, or art (PB 65) and to treat particu
lar matters regarding liturgy and worship (PB 64). This has particular 
importance for confraternities (granting the faculty to celebrate with spe
cial solemnity the patronal feasts, 4 etc.) and for other movements ( approv
ing particular liturgical celebrations)5. The Congregation of Seminaries 
and Institutes of Study (PB 116 § 4)6 also have competency, as do the Ap
ostolic Penitentiary (PB 120), and the Pontifical Council for Social Com-

1. Cf. Signatura, Normae "In fidelium associationes," November. 1968, in Enchiridion 
Vaticanum, vol. 3 (Bologna 1977) pp. 378-381; and Seer. St., "Precisazioni al presidente del 
Pontificio Consiglio per i Laid circa la competenza del Consiglio stesso sulle associazioni di 
fedeli," prot. no. 114310, June 2, 1969, in Enchiridion Vaticanum, Supplementum 1 (Bologna 
1990), pp. 334-335. 

2. Cf. Signatura, "Decree regarding a conflict of competence between the S.Congr. for the 
Clergy and the Pontifical Council for the Laity," May 3, 1982, in Comm. 15 (1983), pp. 42-44. 

3. Cf. G. DALLA TORRE, "Le commissioni," in C GULLO (Ed.), La Curia romana nella Cost. 
Ap. ''Pastor Bonus" (Vatican City 1990), pp. 218-219. 

4. Cf. CDWDS, "Il beato Pier Giorgio Frassati patrono delle Confratemite d'Italia," June 8, 
1990, in Rivista diocesana di Roma, 1990, pp. 1201-1202. 

5. Cf. CDWDS, "Notificazione sulle celebrazioni nei gruppi del 'Cammino neo
catecumenale,"' in L'Osservatore Romano, December 24, 1988, p. 2. 

6. Cf. JOHN PAUL II, Ap. Const. Ex corde Ecclesiae, August 15, 1990, no. 35 and note 34, in 
AAS 82 (1990), p. 1495. 
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munications (PB 170 § 3). Additionally, the Congregation for the Eastern 
Churches (PB 58) and the Congregation for the Evangelization of Peoples 
have competencies with respect to associations of the faithful. 

If it is an association of clerics, competency will depend upon the 
Congregation for the Clergy (PB 97,1 °) ,  which is also competent with re
spect to the clergy in associations composing of clergy and lay people 
(PB 95 § 1). 

More recently, another organ of the Roman Curia, the Commission 
Ecclesia Dei, received faculties for erecting some associations of the 
faithful that in the future may become institutes of consecrated life or so
cieties of apostolic life It is also now capable of exercising over these as
sociations, unless provided for otherwise, the functions that are the 
competency of the Holy See. 7 

2. The bishops' conference is competent to erect or recognize na
tional associations. In the norms of particular law complementary to the 
CIC, we find some provisions specifying the organs of the bishops' confer
ence that are competent to erect public associations of the faithful, or to 
approve the statutes ( or to review them in the case of national private as
sociations). In the Bishops' Conference of Brazil, these organs are the of
fice of the President and the episcopal commission for pastoral activities; 
in Chile, the permanent committee, unless there is a reservation by the 
plenary Assembly. In Italy, these organs are: the office of the President, to 
initiate the procedure, and the permanent episcopal Council, to decide the 
matter. 8 In Spain, the plenary Assembly is competent to approve the stat
utes and to erect associations;9 in France, the plenary Assembly, to ap
prove the statutes. 10 

Normally, before submitting the decision on erection, approval, or 
review of the statutes to the plenary Assembly, a favorable opinion should 
be obtained from the organ in charge of juridical matters and from the 
episcopal commission that , because of the subject matter, will have a 
closer relationship with the association.11 

In the aforementioned norms, there are also some provisions of in
terest with respect to national associations. It is usually stated that the ac-

7. Cf. PCED, Rescriptum ex audientia ss. mi quo Cardinali Praesidi Pontificiae 
Commissionis "Ecclesia Dei" speciales tribuuntur facultates, foras datur, October 18, 
1988, in AAS 82 (1990), p. 534. 

8. Cf. J.T. MARTIN DE AGAR, Legislazione delle coriferenze episcopali complementare al 
CIC (Milan 1989), pp. 1 12, 151 and 375. For complementary norms promulgated by English 
language bishops' conferences, see Volume V, Appendix 3. 

9. Cf. CBS, Instrucci6n sabre asociaciones can6nicas de dmbito nacional, April 24, 
1986, nos. 8 and 14, in BOCEE 10 (1986). For complementary norms promulgated by English
language conferences of bishops, see Appendix 3. 

10. Cf. CBF, "Les associations canoniques nationales. Reflexions doctrinales," no. 10, in 
Bulletin Officiel de la Conference des Eveques de France, February 11 ,  1992. 

11 .  Cf. CBS, Instrucci6n sabre asociaciones can6nicas . . .  , cit., no. 8. 
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tual extension of an association over all or most of the national territory 
does not automatically make it a national association. In order to enjoy 
this title, a respective act is needed ( erection, granting of private juridic 
personality, approval or recognition of the statutes) from the bishops' 
conference. Although normally a national association begins its life in a di
ocese (as a diocesan public or private association) and then spreads to 
others ( with the erection of independent but equivalent associations, or as 
sections thereof) , there is nothing to prevent some associations from 
being national associations from the start, without going through the dioc
esan association phase. 12 This will occur when the "objectives, by their 
very nature, involve the entire national territory."13 Therefore, an applica
tion submitted to the bishops' conference may come from a diocesan as
sociation established in a large area of the national territory or from a 
group of the faithful that does not yet have any diocesan recognition. 14 

3. With regard to diocesan associations, the competent authority is 
the diocesan bishop; the diocesan Administrator cannot erect an associa
tion of this type. Evidently, those associations whose erection is reserved 
to other subjects by apostolic privilege are excluded from the faculties of 
the diocesan bishop. Additionally, those who are equivalent in law to the 
diocesan bishop, according to c. 381 § 2 ,  such as territorial Abbots and 
Prelates, apostolic Prefects, Vicars, and Administrators, enjoy the facul
ties to erect, approve, and recognize statutes of associations of the faith
ful, within the scope in which they have jurisdiction ( cf. cc. 134 § 1; 368 , 
370 , 371, 381 § 2). 

4. Although the territorial criterion is the usual way for defining the 
authorities competent to erect associations, we can also find equally com
petent authorities in jurisdictional structures of a personal nature. This is 
the case with the Ordinaries of military ordinariates, who, being equiva
lent in law to the diocesan bishop, may erect associations or recognize 
and approve statutes within the scope of their competence, especially for 
the apostolate in the military. In these jurisdictional structures, the faith
ful possess the same rights and obligations as in the diocese, and they are 
called to develop apostolic action, both as individuals and in association 
with others, mainly in military environments ( as indicated by various stat
utes, consistent with SMC IX). 15 Therefore, they may constitute, govern, 
and join associations whose ends and activities fall within the scope of the 
military ordinariate. In fact , there exist associations of this type, some of 

12. Cf. CBF, Les associations canoniques nationales . . .  , cit., nos. 10 and 12; and CBS, 
Instrucci6n sabre asociaciones can6nicas . . .  , cit., no. 6. 

13. Cf. CBS, Instrucci6n sabre asociaciones can6nicas . . .  , cit., no. 7 a. 
14. Cf. CBF, Les associations canoniques nationales . . .  , cit., no. 12. 
15. Also cf.: Statutes of military Ordinariates of Bolivia, art. 21 ;  of Brazil, art. 18; of Chile, 

art. 2; of Colombia, art. 22; of Ecuador, art. 15; of Peru, art. 18; of Portugal, art. 25; of Spain, 
art. 27; and of the United States, art. 13 (in E.  BAURA, Legislazione sugli ordinariati 
militari (Milan 1992), pp. 122, 140, 160, 171, 180, 305-306, 330, 354 and 374, respectively). 
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which are part of the International Military Apostolate ( an international 
Catholic organization, recognized by the Holy See).16  Within this sphere 
there can also exist associations of clerics who are part of the ordinariate, 
as in the case of the Brotherhood of Chaplains, erected in the Spanish mil
itary ordinariate, for the spiritual and human care of priests who exercise 
their ministry for members of the military. 17 Other competent authorities 
are the bishops of personal and ritual dioceses ( c. 372 § 2), and the Ordi
naries of other personal jurisdictional structures. An example of this is the 
Ordinary of the ordinariate for Catholics of the Eastern rite living in 
France, who has the expressly recognized faculty to recognize groups and 
associations of the faithful of the Latin rite who seek to follow the tradi
tions of an Eastern Church, celebrate its liturgy, and live its spirituality.18 

Additionally, the Prelates of personal prelatures (Ordinaries of a type of 
personal jurisdictional structure) are competent for associations related 
to the particular pastoral or missionary works of each personal prelature 
(cf. C .  294). 

II. The purpose of §2 is to guarantee the exercise of the authority of 
the bishop in his diocese. It requires his prior written consent for the valid 
erection of an association or of a section of an association in the diocese. 
In the case of private diocesan associations, the CBF suggests not requir
ing new approval or review of the statutes by the bishop. In order to carry 
out their activities, it is sufficient to inform him and submit to him a copy 
of the statutes.19 Also, in cases in which a national or international associ
ation wishes to begin its activities in a new diocese, the diocesan bishop 
must judge the suitability of the activity of that association, based on the 
pastoral needs of his diocese. 20 

Lastly, taking into account the existence of associations attached to 
religious institutes and respecting the fundamental aspects of norms en
joying a long tradition, this canon provides that the consent of the bishop 
for the erection of a house of a religious institute also serves as consent to 
erect in the same house, or in the attached church, an association that is 
proper to that institute. 

16. Cf. "Estatutos del Apostolado Militar internacional (A.M.I.)," arts. 1 and 3, in La Iglesia 
p articular en el media castrense. A la luz de la Constituci6n apost6lica "Spirituali 
militum curae. " VI encuentro latinoamericano de pastoral castrense (Bogota 1988) ,  
pp.  1 79-180; and Es t a tutos del Ordinariato Mili tar de Austria ,  a. 7 (in E .  BAURA, 
Legislazione sugli ordinariati . . .  , cit., p. 103). 

17. Cf. "Estatutos del Ordinariato militar de Espana," art. 23 in E. BA URA, Legislazione 
sugli ordinariati . . .  , cit. p. 353. 

18 . Cf. SCEC, Declaraci6n interpretativa del decreto del 27 de Julio de 1954, April 30, 
1986, in AAS 78 (1986), pp. 784-786. 
19. Cf. CBF, Les associations canoniques nationales . . .  , cit., no. 1 1. 
20. Cf. JOHN PAUL II, Lettera autografa del Somma Pontefice Giovanni Paolo II a S.E. 

Mons. Paul Josef Cordes, August 30 , 1990 , in AAS 82 (1990) ,  pp. 1513-1514 and the 
accompanying note; and CBF, Les associations canoniques nationales . . .  , cit., no. 11 and 
note 26. 
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Consociatio publica itemque consociationum publicarum 
confoederatio ipso decreto quo ab auctoritate ecclesias
tica ad normam can. 312 competenti erigitur, persona iu
ridica constituitur et missionem recipit , quatenus 
requiritur, ad fines quos ipsa sibi nomineEcclesiae perse
quendos proponit. 

A public association or a confederation of public associations is consti
tuted a juridical person by the very decree by which it is established by 
the authority competent in accordance with can. 312. Moreover, in so far 
as is required, it thereby receives its mission to pursue, in the name of the 
Church, those ends which it proposes for itself. 

SOURCES: c. 687; PIUS PP. XI, Let. Dilecte Jili, 6 nov. 1929 (AAS 21 
[ 1929] 665); PIUS PP. XI, Let. Ap. Ex officiosis litteris, 
10 nov. 1933 (AAS 26 [1934] 628-633); PIUS PP. XI Enc. Fir
missimam constantiam, 28 mar. 1937 (AAS 29 [1937] 191-
193); AA 20; ES I, 35 

CROSS REFERENCES: cc. 114, 116, 301 

COMME NTARY ------

Luis Felipe Navarro 

1. A specific characteristic of public associations is that, through the 
decree of erection, they receive juridical personality. Although the canon 
does not specify the type of personality, consistent with what was fore
seen in the drafting process, 1 and with the common opinion of canonical 
doctrine subsequent to the code, 2 particular legislation and some docu
ments of some bishops' conferences expressly determine that it is a mat-

1. Cf. Comm. 15 (1983), p. 85; 17 (1985), p. 229; and c. 687 of the Schema CIC 1980. 
2. Cf. F.J. URRUTIA, "Il libro II : le norme generali," in La scuola cattolica 112 (1984), 

p. 159, note 29; J. AMos, "A Legal History of Associations of the Christian Faithful, "  in Studia 
canonica 21 (1987) p. 291; G. DALLA TORRE, Considerazioni preliminari sui laici in Diritto 
c an6nico (Modena 1983), pp. 121-126;  and W. SCHULZ, "La posizione giuridica del le 
associazioni e la loro funzione nella Chiesa," in Apollinaris 59 (1986), p. 127. 
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ter of public juridical personality (cf. c. 116).3 In  this way, the logical 
parallel between associations and juridical persons is respected. A public 
association is a public juridical person and a private association can only 
obtain private juridical personality. In fact, decrees of erection of public 
associations expressly mention that they are endowed with public juridi
cal personality. 

2. Moreover, the canon adds that with the decree of erection, the as
sociation "missionem recipit, quatenus requiritur, ad fines quos ipsa sibi 
nomine Ecclesiae persequendos proponit, "  in this way taking up some 
proposals of post-conciliar canonical doctrine.4 

Although the phrase quatenus requiritur was used in the early 
phases of drafting to distinguish between some associations that would 
receive a missio, and others a mandate, its presence in this canon must be 
understood in keeping with its iter. Not all public associations must re
ceive a missio, but only those pursuing ends reserved natura sua to the 
authority, because, as Feliciani states, "se la missione e da considerarsi in
dispensabile per il perseguimento di fini riservati alla gerarchia essa non 
e , a rigor di termini, richiesta per raggiungere scopi di altro gen ere. "5 

Granting a missio for ends not reserved to ecclesiastical authority "si 
qualificherebbe come un mandato in rem propriam che, nella specie, si 
rivelerebbe quanto meno superfluo,"6 because, in that they are proper to 
the condition of the faithful , no concrete act of the authority is needed in 
order to pursue them. This interpretation allows one to find consistency 
between the work of the Commission revising the CIC, the provisions of 
the Council, and the suggestions of canonical doctrine subsequent to this 
conciliar assembly (cf. AA 20 and 24).7 Therefore, it does not seem appro-

3. Cf. CBS, Instrucci6n sabre asociaciones can6nicas de dmbito nacional, April 24, 
1986, no . 12, in BOCEE 10 (1986); CBF, "Les associations canoniques nationales. Reflexions 
doctrinales," no. 5, in Bulletin Officiel de la Conference des Eveques de France, February 11 ,  
1992; CBI, "Istruzione in materia amministrativa," April 1 ,  1992, no . llO, in Notiziario della 
CEI, 1992; and COMMISSIONE EPISCOPALE DELLA CE! PER IL LAICATO, "Nota pastorale. Le 
aggregazioni laicali nella Chiesa," April 29, 1993, no. 28, in Notiziario della CEI 1993. For 
complementary norms promulgated by English language bishops' conferences, see Volume V, 
Appendix 3. 

4. Cf. A. DEL PORTILLO, "Ius associationis et associationes fidelium iuxta Concilii Vaticano 
II doctrinam," in Ius canonicum 8 (1968), pp. 18 and 24-25; W. SCHULZ, "Le norme canoniche 
sul dirittto di associazione e la loro riforma alla luce dell'insegnamento de! Concilio Vaticano 
secondo, "  in Apollinaris 50 (1977), pp. 16 1  and 163-164; and A . DfAZ DfAz, Derecho 
fundamental de asociaci6n en la Iglesia (Pamplona 1972), pp. 195ff. 

5. G. FELICIANI, "Le associazioni dei fedeli nella normativa canonica," in Aggiornamenti 
sociali 38 (1987), p. 690. Cf. J. HERVADA, Pensamientos de un canonista en la hara presente 
(Pamplona 1989), p . 181;  and S. PETTINATO, "Le associazioni dei fedeli , "  in Jl Cadice del 
Vaticano II. fl fedele laico (Bologna 1989), p. 251. 

6. S. PETTINATO, "Le associazioni dei fedeli," cit., p. 251. 
7. Cf. Comm. 18 (1986), pp. 230-231 and 297ff; A. DEL PORTILLO, "Ius associationis . . .  , "  cit., 

pp. 17-18, 24-25; W. SCHULZ, "Le norme canoniche . . . ," cit. , pp. 161, 163-164; and A. DfAz DfAz, 
Derecho fundamental . . . , cit., pp. 195ff. 
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priate to maintain that there are two types of missio: one for reserved 
ends and another for non-reserved ends. 8 

This interpretation is not negated by the provisions of c. 116 § 1 ,  ac
cording to which all public juridical persons are entrusted with a munus 
proprium intuitu boni publici. This munus exercised on behalf of the pub
lic good does not seem to us to be identical to the missio of the canon 
now under discussion. On one hand, this expression of c. 1 16 § 1 comes 
from the last revision of the CIC, and in previous versions no missio was 
mentioned as necessary for all public juridical persons9 and, on the other 
hand, in the canons discussing public associations, it was foreseen that 
public associations without a missio were also public juridical persons. 
Therefore, it seems acceptable to maintain that, although all public juridi
cal persons, and consequently public associations, receive a munus, not 
all these associations receive the missio. Thus, in order to coordinate all 
these elements, it can be stated that the missio of c. 313 is that which re
fers to the entrusting of some ends natura sua reserved to the authority, 
and that the munus of c. 1 16 § 1 is a more generic reality than the missio, 
and is necessary in all public associations. Therefore, the two concepts 
are not identical. 

3. Additionally, it is worth considering whether or not there can be 
public associations of the faithful with a mandate. Because the CIC must 
be interpreted in light of Vatican Council II (which left no doubt as to the 
existence of associations with a mandate: cf. AA 24), and since canonical 
doctrine has generally maintained that such associations were public, ( ec
clesiastical in the usual denomination of that time10),  some associations 
whose end is not of a reserved nature may receive a mandate from the ec
clesiastical authority. This would be a matter of the situation contem
plated in c. 301 § 2. In these associations, or at least in some of them, the 
ecclesiastical authority could give the mandate to accomplish some objec
tives that by their nature will continue being proper to the faithful, but in 
this case the authority joins more closely to its function (cf. AA 24). 

4. Moreover, public associations, like other public juridical persons, 
act nomine Ecclesiae. In the initial wording of this canon, it was stated 
that these associations acted nomine ecclesiasticae auctoritatis, 11 an ex
pression that was the object of animated discussions in the working 

8. Cf. L. MARTINEZ SISTACH, "Asociaciones publicas y privadas de laicos," in Ius 
canonicum 26 (1986), pp. 163-165. 

9. Cf. c. 73 § 1 of the Schema canonum libri II 'De Populo Dei, ' in Comm. 12 (1980), 
p. 124; c. 1 13 § 1 of the Schema CIC of 1980; and c. 116 § 1 of the Schema CIC of 1982. 

10. Cf. A. DEL PORTILLO, "lus associationis .. . ," cit., pp. 17 and 24-25; E. MOLANO, La 
autonomia privada en el ordenamiento can6nico. Criterios para su delimitaci6n material 
y formal (Pamplona 1974), pp.  264 and 271- 272; W. SCHULZ, "Le norme canoniche . . .  ," cit., 
pp. 161 and 163-164; and A. DfAz DfAz, Derechofundamental . . .  , cit., p. 195. 

11 .  Cf. c. 19, in Comm. 18 (1986), p. 230. 
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groups of  the Commission revising the CIC. 12 Finally, a compromise 
formula was reached (nomine Ecclesiae), which is not very clear, 13 and 
which some authors have interpreted as equivalent to agere nomine hier
archiae ecclesiasticae. 14 However, this interpretation does not fit exactly 
with the tone of the debate, because of which the wording of the current 
c. 313 was amended. Consequent to the working sessions, there was an at
tempt to avoid the "near identification" of the authority with the public as
sociation, overly involving the authority of the Church in an association of 
this type. 15 With the words nomine Ecclesiae, there was a clear attempt to 
stress the distinction between the association and the authority and to 
point out the existence of a close relationship between the two, by virtue 
of which the authority assumes a special responsibility, which is mani
fested in the regulation of public associations, characterized by numerous 
interventions by the ecclesiastical authority. 

The hearing of acting nomine Ecclesiae must be found, not in a lit
eral interpretation, but in contemplating the phenomenon of public associ
ations as a whole, with regard to both its norms, paying special attention 
to its relationship with the authority, as well as to its position in the struc
ture of the people of God. Thus, it seems more in keeping with reality to 
maintain, while such activity is "in favore di scopi e utilizzando mezzi che 
impegnano in modo immediato la responsabilita dell'autorita ecclesiastica 
per il bene pubblico della Chiesa," 16 or, as stated by Feliciani, that ''l'asso
ciazione pubblica agisce 'nomine Ecclesiae' nel senso che la istituzione 
ecclesiastica, rappresentata dalla gerarchia, si assume la precisa respons
abilita di garantire la autenticita ecclesiale della sua azione, diventandone, 
in ultima analisi, corresponsabile" 17 (without forgetting that the authority 
also has the duty to guarantee the ecclesial authenticity of private associa-

12. Cf. Comm. 12 (1980), p. 107-108; and 15 (1983), p. 85. 
13. Cf. G. FELIClANI, "Le associazioni dei fedeli. . . ," cit., p. 687. 
14. Cf. L. MARTINEZ SISTACH, "Asociaciones publicas y privadas de laicos," cit., p. 162; idem, 

Las asociaciones de fieles, 2nd ed. (Barcelona 1987), p. 52-53; idem, "El derecho fundamental 
de la persona humana y del fiel a asociarse," in Asociaciones can6nicas de fieles. Simposio 
celebrado en Salamanca (Salamanca 1987),  p. 87; P. GIULIANI, L a  distinzione fra 
associazioni pubbliche e associazioni private dei fedeli nel nuovo codice de Diritto 
can6nico (Rome 1986), p. 181; F. COCCOPALMERIO, "De persona iuridica iuxta schema Codicis 
novi , "  in Periodica 70 (1981) ,  pp .  384-385; and G. DALLA TORRE, Considerazioni 
preliminari . . .  , cit., p. 1 14. 

15. Cf. Comm. 12 (1980), pp. 107-108. 
16. COMMISSIONE EPISCOPALE DELLA CEI PER IL LAICATO, Nata pastorale. Le aggregazioni 

laicali nella Chiesa, cit., no. 28. 
17. G. FELICIANI, "11 diritto di associazione e le possibilita della sua realizzazione 

nell' ordinamento can6nico," in W. AYMANS-K.T. GERINGER-H. SCHMITZ (Eds .) ,  Das 
konsoziative Element in der Kirche. Akten des VI. internationalen Kongresses fiir 
kanonisches Recht, Miinchen, 14.-19. September 1987 (St. Ottilien 1989), p. 403. 
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tions, a task carried out through the functions of supervision and gover
nance) and yet, that to act nomine Ecclesiae "signifie que la participation 
de !'association a la mission de l'Eglise revet un caractere officiel."18 

5. Finally, c. 313 includes the only reference of the CIC to confedera
tions of associations: unions of various public associations. In keeping 
with the general pattern of norms, they are erected by the competent 
ecclesiastical authority; they enjoy public juridical personality, 19 (without 
the new personality necessarily absorbing that of each of the public asso
ciations that make up the confederation), and they receive a missio as 
needed. 

18. CBF, "Les associations canoniques nationales . . .  ," cit., no. 5. Cf. W. SCHULZ, "La 
posizione giuridica . . .  ," cit., pp. 126-127. 

19. Cf. W. SCHULZ, "La posizione giuridica ... ," cit., p. 128. 
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314 

Tit. V. Ch. II. Public Associations of Christ's Faithful c. 314 

Cuiuslibet consociationis publicae statuta, eorumque re
cognitio vel mutatio, approbatione indigent auctoritatis 
ecclesiasticae cui competit consociationis erectio ad nor
mam can. 312 § 1.  

A public association or a confederation of public associations is consti
tuted a juridical person by the very decree by which it is established by 
the authority competent in accordance with can. 312. Moreover, in so far 
as is required, it thereby receives its mission to pursue, in the name of the 
Church, those ends which it proposes for itself. 

SOURCES: c. 689 

CROSS REFERENCES: c. 117, 322 § 2 

COMME NTARY ------

Luis Felipe Navarro 

In keeping with the norms on juridical persons ( c. 117), this canon 
establishes that the statutes of public associations must always be ap
proved by the competent ecclesiastical authority. Therefore, whether it is 
the faithful or the authority who compose the statutes, 1 they must be ap
proved before the erection of a public association. In practice, the ap
proval of statutes is quite similar to the act of reviewing statutes ( cf. c. 299 
§ 3) and results in a nihil obstat. However, unlike the review or examina
tion, in an approval, the faculties of intervention of the authority are 
greater, because before erecting the association, the authority must assess 
the usefulness of the end, also whether the means foreseen to achieve the 
end are truly adequate. 

Normally the approval of the statutes is mentioned in the decree 
of erection, indicating the authority that approved them (mentioned in 
c. 312). Moreover, especially when they are new associations, it is normal 
to approve the statutes ad experimentum, 2 for three or five years, thus al
lowing them to be adapted later, upon further consideration of the collec
tive experiences in this period of the life of the association. 

The function of the competent ecclesiastical authority is not only to 
approve the statutes before erecting the entity, any subsequent amend-

1. Cf. CBP, Normas gerais para regulamentar;ao das associar;oes defieis, March 15, 1988 
(Fatima 1988), art. 34. 

2. Cf., e.g., PCL, Servicio de informaci6n, no. 12/92. 
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ments that may be sought must also be submitted to the competent eccle
siastical authority for their approval. This provision of the CIC is usually 
set forth in the final provisions of the statutes of public associations, 
which state that amendments do not take effect until they are approved by 
the competent authority. It can be argued that only substantial amend
ments must be approved by the authority, while for incidental ones, it 
would be sufficient to notify the authority, which could object if it finds 
them unsuitable.3 However, it seems preferable to always require approval 
of the amendments to statutes, because, in such entities, the authority is 
more involved than in the case of private entities. Clearly, potential statu
tory reforms must be made in a climate of dialogue, such that the legiti
mate desires of the association are not thwarted, its nature is maintained, 
and the proper competencies of the authority that erected it are re
spected. 

Approval of subsequent amendments to the statutes requires a new 
decree from the competent ecclesiastical authority. This type of decree in
cludes first a series of "whereas" clauses: "whereas the association was 
erected by the competent authority, whereas the statutes were approved 
by the same authority, whereas the competent organs of the association 
have requested approval of the amendments to the statutes from the 
proper authority, through an application in which the request is explained 
and the specific amendments are set forth," and "whereas the competent 
organs have voted in favor or have approved said amendments." Then it is 
decreed that the statutes of the association (with an indication of the 
name and headquarters) are approved, in conformity with c. 314, accord
ing to the new text which is attached to the decree. 

3. Cf. E. KNEAL, commentary on C. 314, in J.A. CORIDEN-T.J. GREEN-D. HEINTSCHEL (Eds.), 
The Code of Canon Law: A Text and Commentary (New York 1985), p. 251. 
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315 

Tit. V. Ch. II. Public Associations of Christ's Faithful c. 315 

Consociationes publicae incepta propriae indoli congrua 
sua sponte suscipere valent, eaedemque reguntur ad nor
mam statutorum, sub altiore tamen directione uctoritatis 
ecclesiasticae, de qua in can. 312 § 1.  

Public associations can, on their own initiative, undertake projects which 
are appropriate to their character, and they are governed by the statutes, 
but under the higher direction of the ecclesiastical authority mentioned in 
can. 312 § 1. 

SOURCES: Prus PP. XI, Let. Dilectefili, 6 nov. 1929 (AAS 21 [1929] 665); 
Prus PP. XI, Let. Ap. Ex Officiosis litteris, 10 nov. 1933 (AAS 
26 [1934] 628-633); Prus PP. XI, Enc. Firmissimam con
stantiam, 28 mar. 1937 (AAS 29 [1937] 191-193); AA 20; ES 
I ,  35 

CROSS REFERENCES: cc. 216, 305, 317-319 

COMMENTARY ------

Luis Felipe Navarro 

1. This canon presents the coordination between the autonomy of 
the public association and its dependence upon the ecclesiastical author
ity. It proclaims the existence of a legitimate autonomy of public asso
ciations, 1 because according to the statutes the governance of the 
association strictly is the competence of its leaders and the organs of gov
ernance, who may freely promote any initiatives in keeping with the 
nature of the association. The same canon also adds that a public associa
tion is always under the higher direction of the ecclesiastical authority, 
which demonstrates that the autonomy it enjoys is less than that of private 
associations (which are never subject to the higher direction of the au
thority), as well the clear distinction between the higher direction and the 
direct, immediate governance of the association. They are two different 
duties that are the competencies of different subjects. Therefore, when 
the authority exercises the functions related to the higher direction, it 
must avoid that this higher direction overtakes direct governance of the 
public association, because its legitimate autonomy would be violated 
(these entities are freely governed according to the provisions of their 

1. Cf. Comm. 18 (1986), p. 232; and CBS, Instrucci6n sabre asociaciones can6nicas de 
ambito nacional, April 24, 1986, no. 17, in BOCEE 10 (1986). For complementary norms 
promulgated by English language conferences of bishops, see Volume V, Appendix 3. 
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statutes). This was stated by the episcopal Commission for the laity of the 
CBI: "questa superiore direzione non comporta l'esercizio di un diretto 
governo dell'associazione, ma quello del dovere-diritto di promozione e di 
indirizzo."2 Moreover, it would be a contradiction for the same authority 
to approve the statutes, thus expressing its will that the association be 
governed according to these norms, and then later to encroach upon the 
sphere of autonomy that it had previously agreed to respect. 

2. For its part, the association must not withdraw itself from the 
functions based on higher direction of the authority. Among these are in
cluded its intervention in appointments and removals, the possibility of 
naming a commissioner, control over the patrimony, and the approval of 
the statutes and its amendments (cf. cc. 314, 317-319). In addition to these 
functions foreseen in the CIC, the authority may establish norms specify
ing other aspects of the higher direction. Thus, the CBS provides that the 
higher direction can be exercised, in connection with documents of a pub
lic association, "in the prior notification, in the requirement for prior re
view and even for consent, according to the importance of the documents 
and their foreseeable effect on public opinion."3 In turn, the CBP, in its 
Normas gerais para regulamenta9ao das associa96es de fieis4-norms 
that are very detailed-has provided that in public as well as private asso
ciations there can exist a supervisory organ, consisting of one or more 
persons, freely appointed by the competent ecclesiastical authority 
(a. 68). This organ represents the authority, thereby constituting a type of 
presence of the ecclesiastical authority in the association, and its purpose 
is to facilitate fulfillment of its pastoral mission (a. 69). Some of the com
petencies attributed to this organ are for supervision and others for the 
promotion of the intervention by the authority through extraordinary acts 
of governance. Among the former are supervision over preservation of the 
integrity of faith and morals, and respect for, ecclesiastical discipline 
(a. 11); over administration of the goods of the association (a. 78); over 
the execution of pious wills ( a. 93 § 1) and over the rendering of financial 
accounts (a. 103). Among the latter, generally, it is provided that the super
visory organ can seek the intervention of the authority when it deems it 
appropriate, within the limits of what is established in the other provi
sions of the aforementioned Normas gerais (a. 69 § 3). Moreover, some 
situations are specifically foreseen in which the organ of supervision is 
called upon to urge the extraordinary intervention of the authority to 
carry out the following acts: the appointment of an administrative com
mission (a. 26 § 1 ,1  °), the calling of a general assembly (a. 47), the 
declaration of the invalidity of acts undertaken in the exercise of an office 

2. Commissione episcopale della CEr PER IL LAICATO, "Nota pastorale. Le aggregazioni 
laicali nella Chiesa," April 29, 1993, no. 28, in Notiziario della CEI, 1993. 

3. CBS, Instrucci6n sabre asociaciones can6nicas de ambito nacional, cit., no. 17. 
4. Cf. CBP, Normas gerais para regulamenta9iio das associa96es defieis, March 15, 1988 

(Fatima 1988), art. 34. 
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of the association without due provision, and of illegitimate administra
tion due to the expiration of the time of the mandate (a. 50 § §  3 and 4). 
Other functions of the organ of supervision are receiving the oath of the 
administrators to properly and faithfully administer the goods (a. 79, 1 °), 
granting or denying before elections the nihil obstat for the lists of candi
dates (a. 52 § 4), and, in the absence of other competent persons, reading 
the confirmation of the election of the administrative organs and assessor 
in the taking of possession ( a. 53 § 3 b ). 

In sum, in the norms of the CBP, it is provided that the functions of 
supervision that are the competency of the ecclesiastical authority may be 
delegated to the organ of supervision of the association. On the other 
hand, acts of extraordinary governance continue to be proper to the au
thority. Therefore, it only pertains to the organ of supervision to urge an 
act of governance by the authority. 

Taking into account that the CIC foresees different means of exercis
ing higher direction and supervision ( appointment of a commissioner, dis
missal of the president, canonical visitation, etc.), the creation of an organ 
with these functions and competencies cannot but be surprising. It has the 
potential to create a control that could easily restrict the autonomy of the 
association ( consider the granting of the nihil obs tat to candidates for as
sociation offices, or the-de facto-double rendering of accounts: to the 
organ of supervision and to the authority). Moreover, although it is not an 
organ of the association, in fact it is in such close connection to the life of 
the association that it would be difficult to consider it to be an organ apart 
from that association. If there is a desire to facilitate the pastoral function 
of the ecclesiastical authority and this is the purpose of said organ-a 
more just solution would be, for example, for the bishop to delegate some 
functions of supervision in the diocese to an organ of the diocesan struc
ture. 

As the nature and functions of this organ of supervision have been 
described, its existence in an association of the faithful (public or private) 
presupposes the free acceptance of the association. 

3. Apart from the specific provisions indicated in particular law, the 
higher direction will normally consist of activities that stimulate and give 
guidance and which leave the entities with a sphere of autonomous deter
mination. 5 In fact, the ecclesiastical authority often performs this task in, 
meetings, congresses, and such, in which the associations participate and 
in which solutions are sought for more urgent pastoral problems. 

5. Cf. COMMISSIONE EPISCOPALE DELLA CEr PER IL LAICATO, Nata pastorate. Le 
aggregazioni laicali nella Chiesa, cit., no. 28; PETTINATO, "Le associazioni dei fedeli," in Il 
Cadice del Vaticano II. Il fedele laico (Bologna 1989), p. 253. 
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§ 1.  Qui publice fidem catholicam abiecerit vel a commu
nione ecclesiastica defecerit vel excommunicatione 
irrogata aut declarata irretitus sit, valide in conso
ciationes publicas recipi nequit. 

§ 2 . Qui legitime adscripti in casum inciderint de quo in 
§ 1 , praemissa monitione, a consociatione dimittan
tur, servatis eius statutis et salvo iure recursus ad 
auctoritatem ecclesiasticam, de qua in can. 312 § 1.  

§ 1. A person who has publicly rejected the catholic faith, or has defected 
from ecclesiastical communion, or upon whom an excommunication 
has been imposed or declared, cannot validly be received into public 
associations. 

§ 2. Those who have been lawfully enrolled but who fall into one of the 
categories mentioned in § 1, having been previously warned, are to be 
dismissed, in accordance with the statutes of the association, without 
prejudice to their right of recourse to the ecclesiastical authority 
mentioned in can. 312 § 1. 

SOURCES: § 1: c. 693 § 1 
§ 2: C. 696 § 2 

CROSS REFERENCES: cc. 205, 307, 308, 697, 751, 915, 1312, 1331 

COMME NTARY ------

Luis Felipe Navarro 

1. Because of their close relationship with the authority, public asso
ciations have certain characteristics with respect to the admission and 
dismissal of members. Any person who has publicly defected from the 
faith or from ecclesiastical communion, or any person penalized with a 
Jerendae sententiae or a declared latae sententiae excommunication can
not be admitted. Moreover, if these persons have been admitted, their ad
mission is null and void. 

The reason for this provision, which certainly relaxes the previous 
juridical system (it also prescribed the nullity of the admission of those 
who were under penalty of interdict or of suspension: cf. c. 693 § 1 CIC/ 
1917), lies in the fact that the admission of one of the faithful who is in any 
of the aforementioned situations, apart from being null and void because 
it occured when the faithful's exercise of the right of association was sus-
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pended (cf. c .  96), would constitute a reason for justified scandal and 
would decrease the ecclesial authenticity of the association. 

Among the situations included in the public rejection of the faith and 
in the defection from ecclesiastical communion are found the cases of 
heresy, apostasy, and schism (cf. cc. 205 and 751). Additionally, it is rea
sonable, in keeping with the Magisterium of the Church, to include other 
particularly grave acts and conduct, 1 which are incompatible "with 
ecclesial communion as expressed and nurtured in the Eucharist. "2 

Among these are: living in concubinage3; contracting a civil marriage only 
( cf. FC 82); and divorcing and marrying in a civil ceremony after having 
previously celebrated a canonical marriage with the bond of matrimony 
remaining (cf. FC 84). Thus, the particular law of the CBP has expressly 
stated that "nao se admitam fie is: 1 °) que tenham manifesto comporta
mento moral ou religioso indigno, nos casos em que forem aplicaveis os 
canones 915, 1007, 1184 § 1, 3°; 2) registrados ou casados apenas civil
mente, nem os que vivam publicamente em simples mancebia. "4 On the 
other hand, a lack of religious practice must not be understood to be 
among the situations entailing nullity of admission, because, in itself, it 
does not imply a juridical break with ecclesiastical communion.5 In turn, 
the statutes may better specify these situations and establish other similar 
ones.6 

2. The CIC's silence regarding the admission of non-Catholic mem
bers raises this question, especially if it is noted that this was discussed 
during the drafting of the code, and up to the last revision it was provided 
that these persons would be excluded from public associations. 7 Although 
the particular law of the CBS strictly provides that members of public as
sociations "must necessarily be Catholic, "8 and sector of post-codal doc-

1. Cf. Comm. 12 (1980), p. 113. 
2. J. MANZANARES, "Las asociaciones can6nicas de fieles. Su regulaci6n juridica," in 

Asociaciones can6nicas de fieles. Simposio celebrado en Salamanca (Salamanca 1987), 
p. 141. 

3. Cf. Comm. 12 (1980), p. 113. 
4. CBP, Normas gerais para regulamenta9ao das associa96es de fieis, March 15, 1988 

(Fatima 1988), art. 36 § 3. 
5. Cf. L. MARTINEZ SISTACH, Las asociaciones de fieles, 2nd ed. (Barcelona 1987), p. 66; J. 

AMos, Associations of the Christian Faithful in the 1983 Code of Canon Law: a canonical 
Analysis and Evaluation (Washington 1986), p. 251; and J. HERVADA, commentary on c. 205, 
in Pamplona Com. 

6. Cf. J. BOGARfN DfAz, "Los cat6licos unidos irregularmente en la ordenaci6n juridica de 
las cofradias de nazarenos," in Revista Espanola de Derecho Canonico 48 (1991), pp. 81-127. 

7. Cf. Comm. 12 (1980), pp. 100-101; 15 (1983), pp. 84ff; and 18 (1986), p. 219. 
8. CBS, Instrucci6n sabre asociaciones can6nicas de ambito nacional, April 24, 1986, 

no. 15, in BOCEE 10 (1986). For complementary norms promulgated by English language 
bishops' conferences, see Volume V, Appendix 3. 
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trine is of the same opinion, 9 at most conceding to non-Catholics the 
possibility of a special statute (status hospitis) 10 or permitting them to 
collaborate in the activities of the association, depending on its ends, it 
seems that the best solution would be to consider each specific case. Only 
in this way will it be possible to judge if a non-Catholic can be a member 
of a given public association. In order to avoid any scandal or harm to the 
faith of the Catholic members, the authority that approves the statutes 
must carefully assess the nature of the end undertaken by the association. 
lit is quite different if the end is charity or Christian promotion of the tem
poral order, or if it is worship.1 1 It must also consider the type of non
Catholic desiring admission ( consider the case of catechumens, who cer
tainly enjoy some rights, among which is the right of association), 12 in 
which category of membership they will be included, and the ecclesial and 
ecumenical effects of said admission. 13 

3. Regarding the dismissal of a member that has committed any of 
the suppositions foreseen in § 1 (c. 316 § 2), it must be a publicly-known 
fact, 14 the member must have been previously warned, and the procedure 
contemplated in the statutes must be followed. Naturally, recourse against 
the decision can always be had before the competent authority (the one 
that erected the association). 

9. Cf. G. DALLA ToRRE, commentary on C. 316, in P.V. PINTO (Ed.), Commento al Cadice di 
Diritto can6nico (Rome 1985), p. 185; L. MARTINEZ SISTACH, Las asociaciones de fieles, cit., 
p. 67; and J. MANZANARES, "Las asociaciones can6nicas de fieles . . .  , "  cit., p. 138ff. 

10. Cf. H. HEINEMANN, "Die Mitgliedschaft nichtkatolischer Christen in kirchlichen 
Vereinen," in Archiv fur katholisches Kirchenrect 152 (1984), pp. 418ff. 

11 .  Cf. ibid., pp. 424ff; P. VALDRINI, "Les personnes juridiques et les communautes 
associatives," in Droit canonique (Paris 1989), p. 143; and W. SCHULZ, "Cristiani non cattolici 
come membri di associazioni cattoliche," in Studi in onore di Lorenzo Spinelli, vol. III 
(Modena s.d.), pp. 1074-1075. 
12. Cf. P. LOMBARDiA, "Estatuto jurfdico del catecumeno segun los textos del Concilio 

Vaticano II," in idem, Escritos de Derecho Canonico, vol. II (Pamplona 1973), p. 265; and G. 
DALLA TORRE, ART. "lnfedeli," in Enciclopedia del diritto, vol. 21 (Milan 1971), p. 425. 
13. Cf. W. SCHULZ, "Cristiani non cattolici. . . , "  cit., pp. 1075-1076. 
14. Cf. J. AMOS, Associations of the Christian Faithful in the 1983 Code . . .  , cit., p. 251. 
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Tit. V. Ch. II. Public Associations of Christ's Faithful c. 317 

§ 1.  Nisi aliud in statutis praevideatur, auctoritatis ec
clesiasticae, de qua in can. 312 § 1, est consociatio
nis publicae moderatorem ab ipsa consociatione 
publica electum confirmare aut praesentatum insti
tuere aut iure proprio nominare; cappellanum vero 
seu assistentem ecclesiasticum, auditis ubi id expe
diat consociationis officialibus maioribus, nominat 
auctoritas ecclesiastica. 

§ 2 .  Norma in § 1 statuta valet etiam pro consociationi
bus a sodalibus institutorum religiosorum vi aposto
lici privilegii extra proprias ecclesias vel domos 
erectis; in consociationibus vero a sodalibus institu
torum religiosorum in propria ecclesia vel domo 
erectis, nominatio aut confirmatio moderatoris et 
cappellani pertinet ad Superiorem instituti, ad nor
mam statutorum. 

§ 3. In consociationibus quae non sunt clericales, laici 
exercere valent munus moderatoris; cappellanus seu 
assistens ecclesiasticus ad illud munus ne assuma
tur, nisi aliud in statutis caveatur. 

§ 4. In publicis christifidelium consociationibus quae di
recte ad apostolatum exercendum ordinantur, mode
ratores ne ii sint, qui in factionibus politicis officium 
directionis adimplent. 

§ 1. Unless the statutes provide otherwise, it belongs to the ecclesiastical 
authority mentioned in can. 312 § 1 to confirm the moderator of a 
public association on election , or to appoint the moderator on pre
sentation, or by its own right to appoint the moderator. The same au
thority appoints the chaplain or ecclesiastical assistant , after 
consulting the senior officials of the association, wherever this is ex
pedient. 

§ 2. The norm of § 1 is also valid for associations which members of reli
gious institutes, by apostolic privilege, establish outside their own 
churches or houses. In associations which members of religious insti
tutes establish in their own church or house, the appointment or con
firmation of the moderator and chaplain belongs to the Superior of 
the institute, in accordance with the statutes. 

§ 3. The laity can be moderators of associations which are not clerical. 
The chaplain or ecclesiastical assistant is not to be the moderator, un
less the statutes provide otherwise. 
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§ 4. Those who hold an office of direction in political parties are not to be 
moderators in public associations of Christ's faithful which are di
rectly ordered to the exercise of the apostolate. 

SOURCES: § 1: c. 698 § 1 
§ 2: C. 698 § 1 
§ 4: Prus PP. XI, Let. Dilectefili, 6 nov. 1929 (AAS 21 [1929] 
665), Prus PP. XI, Let. Dobbiamo intrattenerla, 26 apr. 1931 
(AAS 23 [1931]  148); Prus PP. XI,  Enc. Non abbiamo 
bisogno, 29 iun. 1931 (AAS 23 [ 1931] 294-296) 

CROSS REFERENCES: cc. 119, 147 , 324, 564, 565 

C OMME NTARY ------

Luis Felipe Navarro 

This canon specifies various aspects of the higher direction exer
cised by the competent ecclesiastical authority over associations, namely, 
its intervention in the appointment of the moderator and of the chaplain of 
the association. 

With regard to the appointment of the moderator of the association, 
unless provided otherwise in the statutes, it will fall upon the competent 
ecclesiastical authority to confirm the person elected, to appoint him 
upon presentation, or simply to name him by its own right (§ 1 ). 

When performing these acts, the authority must take into account 
some of the particular features of the type of association in question. If it 
is clerical or consists of clerics (cc. 302 and 278 respectively), a layperson 
may not carry out that function, because in both cases the moderator must 
be a cleric. In the case of associations directly pursuing the exercise of the 
apostolate, the moderator may not be a person holding an office of direc
tion in political parties (§ 4). This provision seeks to protect the Church, 
to avoid involving her in temporal matters, because, since an association 
acts in the name of the Church, if the moderator is at the same time a po
litical leader, one could easily fail to adequately distinguish between the 
conduct of the moderator as a member of the faithful and a citizen-with 
personal responsibility-and as the moderator of a public association act
ing in the name of the Church ( cf. GS 43). 1 Moreover, in non-clerical asso
ciations, normally the chaplain or ecclesiastical assistant will not at the 
same time be the moderator (§ 3), because it is understood that it is the 

1. Cf. J.L. GUTIERREZ, commentary on c. 327, in Pamplona Com. 
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laity who must assume the responsibilities that belong to them in the di
rection of associations. 

Given that the authority has numerous ways to intervene, it will be 
the statutes that provide which act of the authority is required. The CBS 
determines that "the directors of the association are freely appointed by 
its members, pursuant to the statutes, but taking into account the provi
sions of c. 317 § 3 and 4" and that the election must be confirmed "by the 
Bishops' Conference that will do so through its Permanent Commission. "2 

The appointment of the chaplain or ecclesiastical assistant or coun
selor of a public association is always the responsibility of the ecclesiasti
cal authority, and if this is judged to be appropriate, the association may 
only be heard through its directors (§ 1). Although the CIC does not state 
it expressly, among the so-called "officiales maiores" or directors, the 
moderator or director of the association should be included. The chaplain, 
who is always necessary in public associations, will be a presbyter 
(cf. c. 564).3 The CBS specifies that, before the chaplain or the counselor 
is named, the directors of the association will be heard, and authorization 
will be obtained from the respective bishop or major superior.4 

In paragraph two are discussed both matters ( appointment or confir
mation of the moderator and of the chaplain of a public association) with 
respect to associations that depend upon religious institutes. A distinction 
is made between associations established outside of the religious house 
and church or in them. In the first case, the competent authority will be 
that of c. 312 § 1; in the second case, the superior of the institute, accord
ing to the norm of the statutes. Thus, the traditional autonomy. reflecting 
the proper autonomy of the religious institute, of associations erected by 
religious in their houses and churches continues to be respected. 

The statutes of national and international associations determine the 
authorities that are competent to appoint other chaplains or ecclesiastical 
assistants for the diocesan or national sections. These norms usually spec
ify the functions of the ecclesiastical assistants and the characteristics of 
their participation in the organs of the association (whether they only 
have a consultative vote, whether they have the right to a voice, but not to 
a vote, etc.) and their relationship with the local pastors. If the association 
has a church, usually the counselor or the chaplain has the proper func
tions of a rector, 5 and therefore the canons discussing the rectors of 
churches apply ( cc. 556-563). 

2. Cf. CBS, Instrucci6n sabre asociaciones can6nicas de ambito nacional, April 24, 
1986, no. 19, in BOCEE 10 (1986). For complementary norms promulgated by English 
language bishops' conferences, see Volume V, Appendix 3. 

3. Cf. CBP, Normas gerais para regulamenta9iio das associa96es defieis, March 15, 1988 
(Fatima 1988), art. 70 § 2. 

4. Cf. CBS, Instrucci6n sabre asociaciones can6nicas . . .  , cit., no. 16. 
5. Cf. CBP, Normas gerais para regulamenta9iio . . .  , cit. art. 70 § 5. 
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§ 1.  In specialibus adiunctis, ubi graves rationes id requi
rant, potest ecclesiastica auctoritas, de qua in can. 
312 § 1 ,  designare commissarium, qui eius nomine 
consociationem ad tempus moderetur. 

§ 2.  Moderatorem consociationis publicae iusta de causa 
removere potest qui eum nominavit ant confirmavit, 
auditis tamen tum ipso moderatore tum consociatio
nis officialibus maioribus ad normam statutorum; 
cappellanum vero removere potest, ad normam cann. 
192-195, qui eum nominavit. 

§ 1. In special circumstances, when serious reasons so require, the eccle
siastical authority mentioned in can. 312 § 1 can appoint a commis
sioner to direct the association in its name for the time being. 

§ 2. The moderator of a public association may be removed for a just rea
son, by the person who made the appointment or the confirmation, 
but the moderator himself or herself and the senior officials of the as
sociation must be consulted, in accordance with the statutes. The 
chaplain can, however, be removed by the person who appointed 
him, in accordance with cann. 192-195. 

SOURCES: § 2: c. 698 § 3 

CROSS REFERENCES: cc. 194, 572 

COMME NTARY ------

Luis Felipe Navarro 

Within the scope of the higher direction, c. 318 attributes to the au
thority some important powers of intervention in the governance of an as
sociation: the appointment of a commissioner and the removal of the 
moderator and of the chaplain. With respect to the activities proper to the 
higher direction, they cannot be applied to private associations, because 
they are governed by different norms. 

1. Paragraph one covers the appointment of a commissioner to gov
ern the association in exceptional or emergency circumstances. 1 It is an 
extraordinary measure that supposes that the competent authority as
sumes the governance of an association through a commissioner. Inas-

1. Cf. J.L. GUTIERREZ, commentary on c. 327, in Pamplona Com. 
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much as the commissioner acts in the name of the authority (eius 
nomine), he must carry out the directions given by this authority. How
ever, he cannot act arbitrarily; his conduct will always be limited both by 
the provisions of the statutes, which remain in force and were approved 
by the same authority, and by the nature and ends of the association which 
cannot be changed. 

The circumstances justifying the appointment of a commissioner 
must be grave. They include: grave scandal caused by the conduct of the 
association, a critical economic situation as a result of mismanagement of 
the patrimony, or grave internal divisions. A serious illness or disability on 
the part of the moderator are not sufficient reasons for the appointment of 
a commissioner. 2 Situations may arise, however, which cause the obliga
tory resignation of the moderator and the subsequent appointment of a 
new one, or cause the remaining directors to assume temporarily the ad
ministration of the association. It is customary for the statutes to provide 
that in the absence of the moderator or if he is impeded, the vice
moderator or another member of the board of directors of the association 
will assume his duties 

Once appointed, the commissioner, after clarifying the association's 
situation-this task is especially important when there are patrimonial 
problems3-will seek to correct the serious failings preventing the associ
ation from achieving its ends. 

Once the reasons justifying the presence of a commissioner no longer 
exist , the competent authority must remove him.To keep him longer would 
not be legitimate, because it would violate the autonomy of governance of 
the association. 

In short, the goal of the appointment of a commissioner is not to 
usurp the governance of an association, but to be able to reorient it in 
those aspects that had distanced it from its original purpose. 

2. In addition to the appointment of a commissioner, the competent 
ecclesiastical authority, with just cause and in emergency situations,4 may 
remove the moderator of the association (§  2). Although the situation of 
the removal of a moderator that has been appointed by the authority after 
presentation by the association is not mentioned, it is evident that the pro
visions of this paragraph apply here.5 The procedure for removal should 
be established in the statutes and the procedure must always guarantee 

2. For the opposing view, cf. E. KNEAL, commentary on c. 318 § 1, in J.A. CORIDEN-T.J. 
GREEN-D. HEINTSCI-IEL (Eds.), The Code of Canon Law: A Text and Commentary (New York 
1985), p. 253. 

3. Cf. R. PAGE, "Associations of the faithful in the Church," in The Jurist 47 (1987), p. 189. 
4. Cf. CBS, Instrucci6n sabre asociaciones can6nicas de ambito nacional, April 24, 

1986, no. 16, in BOCEE 10 (1986). For complementary norms promulgated by English 
language bishops' conferences, see Volume V, Appendix 3. 

5. Cf. J.L. GUTIERREZ, commentary on c. 318, in Pamplona Com. 
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that the moderator and the other directors may be heard by the competent 
authority. For removal, it is required that there be just cause, but the CIC 
does not indicate what these causes are. However, based on statements in
rated in c. 316 § 1, and on the duties of the moderator, it can be sufficient, 
for example, for the moderator to have publicly defected from the Catho
lic faith and communion with the Church, for him to lead a life contrary to 
good morals, or for him to prove himself to be clearly incompetent to 
carry out his charge (lack of aptitude for governance, lack of dedication, 
etc.). The discipline of the code determines that, unless provided other
wise in the statutes, there exists no right of association to remove the 
moderator, since it neither has an exclusive right to appoint him. How
ever, it should be acknowledged that the association has the right to ask 
the authority to initiate the removal process, and this right can be set forth 
in the statutes. 

3. The authority may also remove the chaplain or ecclesiastical assis
tant (§  2). There must be just reason, and there must be more or less grav
ity, (depending on the time, fixed or indeterminate) established for 
holding that office. The causes for removal are established in the law it
self: loss of the clerical state, public defection from the faith or from the 
communion of the Church , and attempting marriage, even a civil one 
( cf. c. 194). Removal may take place through a procedure6 proving just 
cause. In this procedure, the chaplain or ecclesiastical assistant, the mod
erator, and the other directors must at least be heard. Likewise, we believe 
that the association has the right to ask that the authority remove the 
chaplain, but it can not remove him on its own. 

6. For the opposing view, cf. E. KNEAL, commentary on c. 318 § 2, in J.A. CORIDEN-T.J. 
GREEN-D. HEINTSCHEL (Eds.), The Code of Canon Law . . .  , cit., p. 253. 
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§ 1.  Consociatio publica legitime erecta, nisi aliudcau
tum sit , bonaquae possidet ad normamstatutorum 
administrat sub superiore directione auctoritatis ec
clesiasticae de qua in can. 312 § 1, cui quotannis ad
ministrationis rationem reddere debet. 

§ 2. Oblationum quoque et eleemosynarum, quas college
rit, eidem auctoritati fidelem erogationis rationem 
reddere debet. 

§ 1. Unless otherwise provided, a lawfully established public association 
administers the goods it possesses, in accordance with the statutes, 
and under the overall direction of the ecclesiastical authority men
tioned in can. 312 § 1. It must give a yearly account to this authority. 

§ 2. The association must also faithfully account to the same authority for 
the disbursement of contributions and alms which it has collected. 

SOURCES: § 1: c. 691 § 1 
§ 2: C. 691 § 5 

CROSS REFERENCES: cc. 325, 1257 § 1, 1276 § 1, 1284 § 2, 8° , 1299, 
1301 

COMMENTARY ------

Luis Felipe Navarro 

One of the duties fulfilled by the competent ecclesiastical authority 
in connection with public associations is to exercise higher direction in 
the administration of the goods of the association and to receive yearly ac
counts on the administration of its patrimony (c. 319 § 1). 

As the goods of a public association are ecclesiastical ( cf. c. 1257 
§ 1), 1 unless provided otherwise, they are administered according to the 
statutes and under the higher direction of the ecclesiastical authority. 

1. Cf. M.G. MORENO ANT6N, "Algunas consideraciones en torno al concepto de bienes 
eclesiasticos en el CIC de 1983," in Revista Espanola de Derecho Canonico 44 (1987), pp. 71-
92; S. BUENO SALINAS, La noci6n de persona juridica en el Derecho can6nico (Barcelona 
1985),  pp.  227ff; M.A. PUNZI NICOLO, " Il regime patrimoniale delle associazioni tra 
ecclesiasticita e non ecclesiasticita dei beni," in w. AYMANS-K.T. GERINGER-H. SCHMITZ (Eds.), 
Das konsoziative Element in der Kirche. Akten des VI. internationalen Kongresses fur 
kanonisches Recht, Miinchen, 14.-19. September 1987 (St. Ottilien 1989), pp. 583-594; idem, 
ART. "Proprieta (dir. can.)," in Enciclopedia del diritto, vol. 37 (Milan 1988), pp. 322-324; F.R. 
AZNAR GIL, "Los bienes temporales de las asociaciones de fieles en el ordenamiento 
can6nico,"  in Asoci aciones can6nicas de fieles. Simposio celebrado en Salamanca 
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Therefore, this authority will fulfill the duties assigned to it in book V of 
the CIC, provided they are compatible with the statutes and with the na
ture of the association. The association will then administer the goods in 
accordance with the provisions of its statutes. Therefore, the duties of the 
authority and those of the directive organs of the association are different. 
The ecclesiastical authority does not administer the goods, it only super
vises the administration of them. 2 The higher direction in the area of pa
trimony, as indicated by the CBI, "consiste nel controllo ( o 'tutela ') 
dell'amministrazione <lei beni appartenenti alle singole associazioni."3 The 
specific means for exercising this supervision is the yearly account, which 
must be submitted to the authority that established the association. In the 
law of the CBP, in norms that are especially mindful of matters of patri
mony (it discusses them in articles 71-104), there is a special characteris
tic with regard to the yearly account: the supervisory organ of the 
association (if there is one) will review the association balance sheet be
fore it is sent to the authority. It must certify that it is true, using the fol
lowing formula for this purpose: "Declaro que, quanto me foi possivel 
averiguar, estas contas sao a expressao da verdade."4 

The statutes of public associations must reflect that the goods con
stituting the association patrimony are ecclesiastical. Therefore, as pro
vided for by the CBS, "they must incorporate among their norms the 
provisions of common law on the administration of ecclesiastical goods 
(cf. c. 319 § 1), with regard to ordinary administration as well as with re
gard to acts of extraordinary administration. "5 This reception of codal 
norms into the statutes is particularly necessary in cases in which the law 
of the state does not acknowledge the application of codal norms to the 
goods of public associations. 6 

ordenamiento can6nico, "  in Asociaciones can6nicas de fieles. Simposio celebrado en 
Salamanca (Salamanca 1987), pp. 143-213;  idem, La administraci6n de las bienes 
temporales de la Iglesia (Salamanca 1984), pp. 31-34; V. DE PAOLIS, "Schema canonum libri V 
'De iure patrimoniale Ecclesiae,"' in Periodica 68 (1979), pp. 681-713; and C PRESAS BARROSA, 
"La matizaci6n de la personalidad jurfdica como tipificadora del bien patrimonial desde el 
nuevo C6digo de Derecho can6nico," in W. AYMANS-K.T. GERINGER-H. SCHMITZ (Eds.), Das 
konsoziative Element ... , cit., pp. 557-561. 

2. Cf. Signatura, "Sentencia del 29 de septiembre de 1989," in Revista Espanola de 
Derecho can6nico 48 (1991), pp. 315 and 317. 

3. CBI, "Istruzione in materia amministrativa," April 1, 1992, no.115, in Notiziaario della 
CEI 1992. 

4. CBP, Normas gerais para regulamentarao das associa96es de fieis, March 15, 1988 
(Fatima 1988), art. 103 § 4, 2°. 

5. CBS, Instrucci6n sabre asociaciones can6nicas de dmbito nacional, April 24, 1986, 
no. 18, in BOCEE 10 (1986). For complementary norms promulgated by English language 
bishops' conferences, see Volume V, Appendix 3. 

6. Cf. CBI, "Istruzione in materia amministrativa," cit., no. 1 15. 
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ner provided for in the statutes and in local customs, 7 based on the norms 
on the general regulation of donations and pious bequests ( cf. cc. 1299-
1301 ). The only difference is that, as is inferred from the exact wording of 
c. 319 § 2, the authority to which it must give an accounting is the one that 
established the association and not the local Ordinary. 

Other competencies of the ecclesiastical authority regarding public 
associations , specifically, of the diocesan bishop, are the following: he 
has the right to impose, in order to subsidize the needs of the diocese, a 
moderate tax on public associations subject to his jurisdiction ( c. 1263), 
and the seminary tax, on those associations having their headquarters in 
the diocese (c. 264). 

7. Cf. R. PAGE, "Associations of the faithful in the Church," in The Jurist 47 (1987), p. 190. 

517 



c. 320 

320 

Bk II. Pt. I. Christ's Faithful NAVARRO 

§ 1.  Consociationes a Sancta Sede erectae nonnisi ab 
eadem supprimi possunt. 

§ 2 .  Ob graves causas ab Episcoporum conferentia sup
primi possunt consociationes ab eadem erectae; ab 
Episcopo dioecesano consociationes a se erectae, et 
etiam consociationes ex apostolico indulto a sodali
bus institutorum religiosorum de consensu Episcopi 
dioecesani erectae. 

§ 3. Consociatio publica ab auctoritate competenti ne 
supprimatur, nisi auditis eius moderatore aliisque 
officialibus maioribus. 

§ 1. Associations established by the Holy See can be suppressed only by 
the Holy See. 

§ 2. For grave reasons, associations established by the Bishops' Confer
ence can be suppressed by it. The diocesan bishop can suppress 
those he has established, and also those which, by apostolic indult , 
members of religious institutes have established with the consent of 
the diocesan bishop. 

§ 3. A public association of the faithful is not to be suppressed by the 
competent authority unless the moderator and other senior officials 
have been consulted. 

SOURCES: §1: c. 699 §2 
§2: C. 699 §1 

CROSS REFERENCES: cc. 120 §1, 123, 326 

COMME NTARY ------

Luis Felipe Navarro 

1. This norm contemplates the most drastic measure that the author
ity can take with regard to a public association: the suppression of it.1 The 
basis of this provision is found in the need to safeguard the unity and com
munion of the Church. As this is a supreme value of ecclesial life , the ec
clesiastical authority has the right and the duty to ensure that there be 

1. CF. S . BUENO SALINAS, La nocion de persona juridica en el Derecho canonico 
(Barcelona 1985), p. 243ff. 
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nothing in its sphere of jurisdiction that may be opposed to faith, morals, 
and ecclesiastical discipline. 

2. However, not every ecclesiastical authority that is competent to 
supervise a public association is competent to suppress it. To each type of 
association there corresponds a distinct authority. Associations erected 
by the Holy See can only be suppressed by the Holy See; national associa
tions can be suppressed by the Bishops' conference that established them 
(the particular law will determine which organ of the Bishops' conference 
is competent to make the decision: in Spain, it is the Plenary Assembly);2 

and diocesan associations, by the diocesan bishop. It is also the duty of di
ocesan bishops to suppress associations that have been erected with their 
consent, by apostolic ind ult, or by members of religious institutes ( cf. 320 
§ 2). With the exception of this case, the ordinaries of places where associ
ations that were not established by them are functioning only have, by vir
tue of the supervision which is their competence, the right and duty to 
report to the respective competent authorities the conduct of any associa
tion deserving of suppression. They also can and should express their 
opinion with regard to the suppression. 

3. Because suppression is such a serious measure, the ecclesiastical 
authority must use all means at its disposal in order to avoid having to re
sort to this extreme measure. Thus, in order to bring the association back 
within the limits of ecclesiastical behavior, it might make use of a commis
sioner to govern the association for a period of time, admonish the lead
ers, or remove the president, and so forth. (cf. c. 318). A manifestation of 
this reorientation would be a public retraction of the conduct that demon
strated a departure from the ecclesial communion. 

4. Although the rule of § 1 may lead one to believe that a grave rea
son is not required to suppress associations created by the Holy See, as 
with the associations indicated in § 2, it is, in fact, required. Among the 
reasons that may give rise to said suppression are the reasons set forth for 
suppression of a private association, since it is more harmful when an as
sociation acting nomine Ecclesiae "causes grave harm to ecclesiastical 
teaching or discipline, or is a scandal to the faithful" ( c. 326). 

5. Should an association fall into one of these cases and the efforts 
made to return the association to ecclesial communion do not produce the 
desired effects, the authority may open an administrative proceeding,3 in 
which the truth and the extent of those acts showing grave harm to eccle
siastical teaching or discipline, or causing scandal among the faithful are 
proven. In order to prove these grave cases, the public conduct of the as-

2. Cf. CBS, Instrucci6n sabre asociaciones can6nicas de ambito nacional, April 24, 
1986, no. 20, in BOCEE 10 (1986). For complementary norms promulgated by English 
language bishops' conferences, see Volume V, Appendix 3. 

3. Cf. Signatura, Decreto definitivo, April 20, 1991, no. 14, in Studia canonica 25 (1991), 
p. 413. 
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sociation must be taken into account ( especially statements, documents, 
communiques, notorious facts for which there are witnesses who can tes
tify, etc.). Obviously, at this stage, the leaders of the association must be 
heard (c. 320 § 3). Once the procedure is completed, the authority shall 
issue the decree of suppression. In the first part, after indicating the mea
sures taken to avoid suppressing the association (warnings, notes), it shall 
set forth the reasons that led to the suppression (grave errors against doc
trine in association publications, in its celebrations, etc., and the absence 
of due retraction). In the second part of the decree it shall be noted that 
the leaders of the association were heard, and suppression of the associa
tion shall be decreed, possibly including the allocation of the patrimony. 
The association can submit a hierarchical ( cf. cc. 1732-1739) and judicial 
(cf. c. 1445 § 2) recourse against this decree and can request that the exe
cution of the decree be suspended. 4 

6. After a financial study of the suppressed association has been con
ducted, the goods will be liquidated. For this purpose, in the first place, 
the norms of the statutes will be followed. Normally these norms provide 
to whom the patrimony of the suppressed association will be transferred 
(or they at least indicate who will designate the recipient entity), and they 
include a clause stating that the assets must be earmarked for the same 
purposes as before. If the statutes are silent on this matter, the goods, 
ownership rights, and association liabilities shall pass to the immediately 
superior juridical person. Nonetheless, the will of the donors and founders 
( cf. cc. 123, 1303 § 2ff) and the acquired rights, "sopratutto degli apparte
nenti all'associazione soppressa,"5 must always be respected. 

7. In view of the basis and the meaning of suppression, it is under
stood that the authority must not be afraid of taking this measure with re
spect to an association that in fact has separated itself from the Church 
and no longer fulfills its ecclesial function. Therefore, it must not allow its 
decision to be influenced by how it will be received by association mem
bers. Moreover, even if the authority is certain that these members will 
continue acting outside of the ecclesiastical communion once the associa
tion is suppressed, future disobedience does not justify that the associa
tion continue existing and harming, nomine Ecclesiae, the community of 
the faithful. Suppression is an unavoidable duty of ecclesiastical authority, 
since the faithful have the correlative right not to suffer the disorientation 
and harm that may be caused by an association that, while formally a pub
lic association acts, in fact, outside of the Church. 

4. Cf. R. PAGE, "La Signature apostolique et la suppression du statut canonique de l'Armee 
de Marie," in Studia canonica 25 (1991), p. 406. 

5. CBI, "Istruzione in materia amministrativa," April 1, 1992, no. 1 16, in Notiziario della 
CEI 1992. 
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CAPUT III 

De christifidelium consociationibus privatis 

CHAPTER III 

Private Associations of Christ's Faithful 

Consociationes privatas christifideles secundum statuto
rum praescripta dirigunt et moderantur. 

Christ's faithful direct and moderate private associations according to the 
provisions of the statutes. 

SOURCES: SCCouncil Resol., 13 nov. 1920 (AAS 13 [1921] 135-144) 

CROSS REFERENCES: cc. 94, 95, 215, 298-300, 304 

COMMENTARY ------

Jose A. Fuentes 

l. Nature and constitution of private associations of the faithful 

This chapter regulates some associations that were not contem
plated in the previous codification, which is why it is necessary to explain 
the nature of what are called private associations. These are associations 
founded and governed on the private initiative of the faithful. It is the 
faithful who begin them and write their statutes, and it is also the faithful 
who are responsible for all of the associations' actions, because at no time 
do these private entities act in the name of the Church ( c. 116 § 1 ). 

In this first canon on private associations of the faithful it is indi
cated that those who lead and govern them are the faithful, instead of be
ginning by indicating that it is the faithful themselves who found the 
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associations. 1 The absence of an express provision in this regard is 
remedied by the general recognition of the right of association in c. 215. It 
is also justified because the general capacity to found associations is de
clared in c. 299 § 1, not only with regard to private associations, but also 
with regard to any type of association. It is the faithful who found any type 
of association, 2 even though in the case of public associations, they are 
defined as such because there exists an act proper to the authority: erec
tion. In private associations, however, such as they were contemplated 
during the drafting of the code, because no act proper to the authority is 
required, it is fully demonstrated that the right of association est quidem 
ius naturale nullum requirens actum ex parte auctoritatis.3 

"Private associations make explicit the free initiative of the faithful 
to associate in the Church, heighten their responsibility, and testify to the 
trust that the hierarchy has in their contribution to the building up of the 
Church."4 These associations must submit their statutes to the authority 
for review (c. 299 § 3) ,  and need to obtain approval of the statutes 
( c. 322, §2) if they want to obtain juridical personality. 

In order to properly understand the meaning of these canons, before 
proceeding to their exegesis, we must consider what Vatican Council II 
taught with regard to the regulation of associations. The provisions of the 
Code on private associations constitute a totally new normative system 
based on the recognition by the council that the faithful have the right to 
associate. 

2. Impact of Vatican Council II on the juridical governance over 
associations 

Regulations on associations, and in particular, the recognition of pri
vate associations, is one of the normative innovations that best expresses 
the importance of the responsibility of the baptized and the joint responsi
bility of the faithful, as those characteristics were proclaimed in the Coun
cil. "Any person who believes and wants to be in the Church can do no 

1. J.A. , MARQUES, "O direito de associa<;ao e as associa<;oes de fieis na Igreja a luz do 
Vaticano II e do Novo C6digo de Direito Canonico," in Theologica 19 (1986), p. 550. 

2. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia, 3rd ed. (Pamplona 1991), pp. 129-130. 
3. Comm. 15 (1983), pp. 82- 83. 
4. CBS, Instrucci6n sabre asociaciones can6nicas de dmbito nacional, April 24, 1986, 

no. 34, in BOCEE 3 (1986), p. 83. Cf. L .  MARTINEZ SISTACH, Las asociaciones de fieles 
(Barcelona 1994) , pp. 95-96. For complementary norms promulgated by English language 
bishops' conferences, see Volume V, Appendix 3. 
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less than be convinced of the 'original, irreplaceable, and non-transferable 
duty' that each of the faithful 'must carry out for the good of everyone. "'5 

The right of the faithful to found and direct associations is con
nected to the primitive Church. Since the beginning, Christians have 
shown a desire to associate, but not always ( and especially during the first 
centuries) did that desire manage to take shape in stable entities with or
ganizations that transcended the individuals. 6 Once the difficulties of the 
first centuries were overcome, the associative reality was manifested in 
numerous forms. The common desire of the faithful to associate and its 
manifold variety suffered a setback when, during the late nineteenth cen
tury and early twentieth centuries, dependence on the authority reached 
such an excessive level that, (as seen in the norms of the Code of 1917), 
associations were only seen as existing in dependence on the hierarchy, as 
if they were a phenomenon of the organization of the Church and gov
erned by it. 7 

Vatican Council II, recognizing the right of the faithful to associate in 
order to fulfill the ends proper to the baptized (AA 19), shows that the 
legal relationships in associations depend primarily on the faithful and 
also on the entities that they found, because these already have a legal di
mension that must be valued and protected. That is why it must be af
firmed that the rights and obligations of associations, especially private 
associations, are primarily found in the associative reality itself, and only 
secondarily in the norms formalized by the authority. 

3. Norms on private associations 

CIC/1917 only recognized associations that had a direct dependence 
on the Hierarchy, that is, public associations. However, because technical 
labels cannot prevent the flow of life in that which is a fundamental aspect 
of the constitutional nature of the faithful, there were still associative phe
nomena that did not fit into that system. It was necessary to acknowledge 
that there were associations that were not configured according to the 
classification of the canons. Thus, associations that, being outside of the 

5. JOHN PAUL II, General Audience, March 23, 1994, no. 1 ,  in Palabra (Documentos 
Palabra) III (1994), no. 36, (English edition: "Lay Groups Promote Church's Mission," in 
L'Osservatore Romano, Weekly Edition, March 30, 1994, p. 1 1); and Ap. Exhort. CL passim. 

6. Regarding associations in the early Church, cf. A. GARCIA GARCIA, "Asociaciones en la 
historia de la Iglesia y en el ordenamiento can6nico,"  in Asoci aciones can6nicas de fieles 
(Salamanca 1987) ,  pp. 22-41 ; ID. ,  "Significaci6n del elemento asociativo en la historia del 
derecho de la Iglesia," in W. AYMANS-K. T. GERINGER-H. SCHMITZ (eds.), Das konsoziative 
Element in der Kirche. Akten des VI. Internationalen Kongresses fur kanonisches Recht, 
(Munchen, September 14-19, 1987 (St. Ottilien 1989), pp. 25-47. 

7. Cf. A. DEL PORTILLO, "Ius associationis et associationes fideles iuxta C. Vaticani II 
doctrinam," in Ius Canonicum 8 (1969), p. 6. 
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system, did not depend on the authority, but rather on the will of their con
stituents, came to be called "lay associations." This was the case of the 
Conferences of St. Vincent de Paul, which were recognized as such "lay 
associations" in a resolution of the Holy See. 8 Moreover, at another mo
ment it was necessary to acknowledge that, together with de jure 
associations, configured in accordance with the authority's regulations, 
there were other de facto associations. 9 

These adjustments created the need to reconsider the associative re
ality. This recognition, along with the proclamation of the fundamental 
right of association, took place at Vatican Council II. From that moment 
on, and then later in the CIC, some broader descriptions were taken up by 
the legislator in such a way that life, the reality of associating, achieved 
better recognition as a rich good of the Church. 

Very early during the drafting of the Code it was accepted that the as
sociative phenomenon, which went beyond positive law, could not be in
cluded under the expression "lay associations,"10 "because it did not make 
sense to contrast the term 'lay' with the term 'ecclesiastical ' ,  since the 
clergy could belong to that type of association." 

However, the new classifications appearing in the Code, with the dis
tinction between public and private associations, are not only a result of 
the difficulties of the C/C/1917, but also a technical expression of the 
Council's thinking. The so-called "lay associations" of the former system 
do not correspond to lay associations, nor did they exactly correspond to 
private associations of the present system. "The canonical legislator has 
totally dropped the typology of the associate law of the Code of 1917, and 
it is in no way true that by the distinction between public and private asso
ciations, is understood the same reality of ecclesiastical and lay associa
tions foreseen in the former Code." 11 In the norms prior to 1983, "lay 
associations" were understood in the sense of extra-ecclesial associa
tions-non habet esse ab Ecclesia, nee ab Ecclesia agnoscitur quoad 
iuris effectus12-which could be praised or recommended by the author
ity. 13 The Council opened some truly new prospects, in such a way that 
any similarities between the present and former distinctions are more ap
parent than real, because explicit recognition of the right of association as 
an ecclesial right has changed even the very terms of the problem.14 Tak-

8. SCCouncil, Resol. Corrientensis, September 13, 1920, in AAS 13 (1921), pp. 135-144. 
9. CSan, no. 5. 

10. Comm. 18 (1986), p. 214. 
11 .  W. SCHULZ, "La posizione giuridica delle associazioni e la loro funzione nella Chiesa," in 

Apollinaris 59 (1986), p. 130. 
12. SCCouncil, Resol. Corrientensis, cit., pp. 136-139. 
13. Cf. J.M. GONZALEZ DEL VALLE, "Los bienes de las asociaciones can6nicas privadas con 

personalidad juridica," in Das konsoziative Element in der Kirche . . .  , cit., p. 568. 
14. Cf. G. FELICIANI, "Il diritto di associazione e la possibilita della sua realizzazione 

nell'ordinamento can6nico," in Das konsoziative Element in der Kirche . . .  , cit., p. 400. 
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ing this into account, other terminology was sought to overcome the previ
ous difficulties, which resulted in the distinction between public and 
private associations. 

The fundamental criterion for interpreting the norms on private as
sociations is the fact that it is a concrete normative development of a fun
damental right, the right of association (c. 215) , intimately related to the 
right to promote and carry out apostolic action (c. 216) , and which de
pends on the conditions of communion and freedom in which the life of 
the faithful should be manifested. 15 

Together with the recognition of this fundamental right, characteriz
ing the present norms, especially in the canons referring to private associ
ations are the tendency to accentuate their autonomy (provided that the 
ends pursued by the associations allow it) and the principle of subsidiarity 
in such a way that norms are reduced to a minimum, leaving the rest to 
what the faithful freely determine in the statutes of the association. 16 

4. Technical form of private associations 

The present normative system categorizes associations as public or 
private, depending on the relationship they have with the authority. Al
though the terms "private" and "public" originate from civil law doctrine, 
they cannot be rejected merely because of their origin. It is sufficient to 
use them appropriately in the canonical system, and indicate which as
pects of the general difference which exists between public and private, 
according to use of those terms until now by civil legal scholars, which 
cannot be applied to canon law. The dialectic of confrontation between 
public and private, which has been considered by one commentator as 
preventing this technical distinction from having full validity and efficacy 
in the Church, 17 must not be considered an insurmountable difficulty. It 
does not occur, or at least it should not occur in any legal system, either in 
the civil or, of course, in the canonical system. When this opposition ap
pears in a State, it is because there is an attempt to eliminate one of the 
two dimensions of juridical life. Totalitarian regimes support this opposi
tion and seek to eliminate what is private. 

There can be no opposition between what is private and what is pub
lic. There is, however, a distinction. Only those having a positivist vision 

15. Regarding the constitutional condition of the fundamental rights of the faithful, cf. 
J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987). 

16. Cf. J. MANZANARES, "Las asociaciones can6nicas de fieles. Su regulaci6n juridica," in 
Asociaciones can6nicas de fieles, cit., p. 1 13. 

17. Cf. P.A. BONNET, "'Privato' e 'pubblico' nell'identita delle associazioni dei fedeli 
disciplinate dal Diritto ecclesiale,"  in Das konsoziative Element in der Kirche . . .  , cit. ,  
pp. 526-546. 
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of law, or those who maintain that there should only be "social" action in 
the Church, which they naturally find appropriate, can seek to minimize 
the efficacy of the will of the legislator manifested in these canons, in 
which real spheres of juridical autonomy are recognized. 

Provided that it is not understood as being in opposition to public re
sponsibility, private autonomy has particular important in many aspects of 
Church life, among which is associative life. This can come to be consid
ered as a general principle of canon law. 18 

There can exist no real caution against this terminology, because all 
the authors agree at least in recognizing that "we are not applying to our 
case the correlative categories of civil law when we talk about public and 
private, as if private associations only satisfied private interests and pub
lic associations the interests of the community. It is a matter of an already 
problematic distinction in the field of civil law, which in canon law must 
be limited, since, to a certain extent, we are beyond the categories of pub
lic law and private law because here everything is public, to the extent 
that everything is rooted in the societas christiana, and consequently ev
erything is ruled by the utilitas Ecclesiae."19 

The terms 'public' and 'private' are therefore suitable, because, al
though what is public is of interest to everyone, in a strict sense, it must 
be affirmed that in the Church not everything is public. 

Another difficulty that may arise is differentiating between the pub
lic and the private in the Church, drawing a parallel with the communitar
ian and the personal dimensions, as if public associations corresponded to 
the former and private associations to the latter. The condition of com
munion of the faithful must affect all their actions; not only social and in
stitutional, but also personal. Associations themselves are a sign of 
communion (cf. AA 18). To imagine that the condition of communion is 
only manifested in public associations is not only a mistake, but also leads 
to a rejection of private associations and, indirectly also to a rejection of 
any initiative on the part of the faithful that is not directly dependent upon 
the hierarchical authority . Such interpretation is against what was taught 
by Vatican II on apostolic missions of the faithful as such and of the hier
archy20 (Cf. LF 27, 37; CD 17; AA 18). 

One of the limitations of the term "private" with regard to associa
tions is that the legislator uses it as a technical framework that includes a 
varied group of associations. This assumes that the norms, in a most ade
quate way, differentiate between the right of association, the founding of 
specific associations on the part of the faithful, and the different types of 
recognition that the authority can give to associations. Therefore, there 

18. Cf. E. MOLANO, La autonomia privada en el ordenamiento can6nico (Pamplona 1974). 
19. Cf. J. MANZANARES, "Las asociaciones can6nicas . . .  ," cit., p. 1 15. 
20. Cf. LG 24, 27, 33, 37; CD 16, 17; AA 16, 18, 19. 
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are associations outside the technical framework established by the Code. 
This is not particularly unusual: just as the commentators on the C/C/1917 
admitted the existence of associations that were not configured according 
to the categories of the canons, today we must also admit the same. 21 

Associations, once they have been established by the faithful, may be 
recognized by the authority. This recognition may be explicit, in accor
dance with the provisions of c. 299 § 3, but it may also be implicit, for ex
ample, when the authority maintains a specific and concrete relationship 
with an association that has not yet gone through the recognitio proce
dure. In order to obtain explicit recognition by the ecclesiastical authority, 
it must submit its statutes for review. 22 

5. Canonical classification of associations prior to the CIC 1983 

Once the difference between public and private associations was de
termined in the Code of 1983, one might wonder about the proper place 
for those associations established prior to 1983. Is a new classification 
perhaps needed for each one of those associations? The Spanish Bishops' 
conference in its norms has taken this matter into account and, with very 
suitable criteria, does not give a generic solution. It respects the nature of 
the various associative phenomena and recommends study of each associ
ation. This would include those associations that at the time had been 
expressly erected and had juridical personality, that, according to the pre
vious law, had to be public, because this was the only type that was recog
nized. These particular norms expressly state that "the new Code, in 
distinguishing between public and private associations, offers juridical so
lutions that are more in keeping with reality. It would be advisable to re
vise the preceding statutes and adapt them to the current law, placing 
them in the juridical framework that is most in keeping with their na
ture. "23 

For associations established prior to the Code, what is shown in 
these regulations from the Conference of Bishops of Spain is fundamental: 
a respect for their proper nature and reality. General solutions cannot be 
given, assuming that everything prior to 1983 would have to be public be
cause private personality did not exist. This positivist exegesis of the cur
rent set of norms does not take into account the associative reality and 

21.  Cf. A. ALONSO LOBO, in A. ALONSO LOBO-L. MIGUELEZ-S. ALONSO MORAN, Commentarys 
al Codigo de Derecho Canonico (Madrid 1963), t. 2, pp. 13-15. 
22. Regarding the existence of the association and the technical framework one obtains 

through the revision of the statutes, cf. G. FELICIANI, "II diritto di associazione . . .  , "  cit., pp. 
406-412; L.F. NAVARRO, Diritto di associazione e associazioni di fedeli (Milan 1991), pp. 70-
84; L. CHIAPPETTA, Il Cadice di Diritto Canonico. Commento giuridico-pastorale, t. 2 
(Naples 1988), commentary on c. 321, p. 402. 
23. CBS, Instruccion sabre asociaciones canonicas  . . .  , cit., no. 36, p. 84. 
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the difficulties caused by the CJC/1917 ,  which were recognized by the 
authority itself. 24 The development of these associations, from 1983 on , 
will continue to depend upon the statutes and, perhaps frequently, upon 
custom itself , provided that this set of norms is not in conflict with the 
canons. In some cases, it may be necessary to revise the statutes,25 and it 
may be appropriate to consider a technical adaptation to current expres
sions and classifications, but without forgetting that before 1983 there ex
isted associations that went beyond what were determined to be public 
associations, as norms and doctrine recognized when speaking about so
called "lay associations." 

6. Placement of the canons regarding private associations within 
the canonical system 

One author has argued that if the fundamental core of what associa
tions are depends upon the constitutional condition of the faithful, the 
Code should first regulate private associations. It would then later con
sider those associations, the public associations, that take on a particular 
relationship to the hierarchy, that is, those that add something more to the 
constitutional condition of the faithful.26 The system found in the code, by 
placing public associations first , might lead one to believe that the para
digm of associations is the public association , when in reality the funda
mental reality of these associations, inasmuch as associations, is what 
they have in common with other associations: the will of the faithful to as
sociate. 

In any event, the systematic placement is secondary, especially be
cause the common as well as the specific characteristics of associations 
are clearly reflected in the substantive provisions of each one of the can
ons. 

A technical inaccuracy is the placement of canon 310, which is found 
in chapter I on norms common to all associations of the faithful, but inas
much as it refers only to private associations, it should not be in one loca
tion. Its proper place would be in this chapter III , after c. 322 or c. 325 (for 
the provisions in c. 310, on the capacity for patrimonial and procedural 
acts, see the commentary on that canon; see also c. 325 § 1 and its com
mentary). 

24. SCCouncil, Resol. Corrientensis, cit. 
25. It is not therefore necessary that a reassessment "de oficio" be carried out, as was 

proposed shortly after the Code appeared: cf. S. BUENO SALINAS, "Personalidad juridica de las 
asociaciones: naturaleza, constituci6n y aprobaci6n o erecci6n," in Asociaciones can6nicas 
de fieles, cit., pp. 109-110. 
26. Cf. L.F. NAVARRO, Diritto di associazione e associazioni ... , cit., passim. 
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7. Statutes 

Canon 321 shows that the statutes of an association are constituted 
as its proper law, as the norms regulating the life of the association. It is 
the association itself- or, if you will, the faithful themselves- who give 
themselves the statutes. These proper norms cannot be set apart from 
general norms or from the functions that belong to the hierarchy. Nor can 
it be said that the statutes of an association are unrelated to the rest of the 
faithful, because, although the statutes are only binding on persons who 
are legitimate members (cf. c. 94 § 2), the universe of juridical relation
ships, at least with regard to the possibility that other faithful might be
long to the association, as well as the potential relationships of any of the 
faithful with the association, concerns everyone in the Church. It is pre
cisely that general interest, the larger scope of the statutes, which renders 
them subject to monitoring by the authority.27 

Universal norms require that statutes regulate the following matters 
( cf. especially cc. 94 and 304): name or title of the association ( c. 304 § 2); 
end or social objective (cc. 94 § 1, 298 § 1 and 299 § 1); organs of govern
ment and headquarters ( cc. 304 § 1 and 324); constitution, governance, 
and type of activity (cc.94 § 1, 309, and 322); authority upon which it de
pends ( cc. 305, 312, 322 § 1, and 323); rules for admitting members ( cc. 304 
§ 1, 307) and for their possible expulsion (c. 308); rights, obligations, priv
ileges, and indulgences concerning the members ( c. 306); dissolution and 
extinction of the association ( c. 326 § 1 ), extending to allocation of assets 
( cc. 123 and 326 § 2); geographical scope-one or more dioceses, interna
tional, etc.-(cc. 304 § 1; 305 § 2, and 312); governance and administration 
of the patrimony ( cc. 325 and 1257). 

8. Governance of private associations 

The first normative expression in this canon on private associations, 
"the faithful direct and govern private associations," synthesizes the con
trast between these associations, the characteristic of which is autonomy, 
and the specific hierarchical control exercised by the authority over pub
lic associations. 28 In indicating that these associations have their own 
proper governance, the meaning of the canon depends on the fundamental 
right of association and on the condition that each association maintain 
the necessary relationship with the ecclesiastical authority (AA 19). Legal 
determinations regarding these associations will always be few, because 
they are governed by their own statutes. In fact, in the present system of 

27. Ibid., pp. 54-56. 
28. Cf. E. KNEAL, commentary on C. 321, in J.A. CORIDEN-T.J. GREEN- D.E. HEINSTCHELL 

(eds.), The Code of Canon Law. A Text and Commentary (New York 1985), p. 254. 
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regulations these associations depend on what is determined in the can
ons following c. 321, as well as on what is indicated in the canons on the 
common norms for associations of the faithful. 

The rules governing these associations are fundamentally different 
from public associations. It is not merely a question of quantity, as if some 
associations had to depend upon more general norms and others upon 
less. The different set of rules is a result of the fact that in private associa
tions, the right of association is manifested in a more basic and fundamen
tal way, more directly manifesting the freedom of the faithful. Public 
associations, however, being particularly connected to the hierarchical of
fice, lack what is more characteristic of the private association of the 
faithful: their autonomous activity and particular commitment and respon
sibility. 

The recognitio of a private association as provided in c. 299 § 3 does 
not entail a particular dependence upon the authority. During the time of 
the revision of the code , the proposal to require no prior intervention by 
the ecclesiastical authority was reversed, but this new requirement did 
not change the nature of the associations. "Ius enim associationis est qui
dem ius naturale nullum requirens actum ex parte auctoritatis. Ut autem 
agnitio alicuius associationis in iure haberi possit, requiritur ut eius exsis
tentia aliquo modo constet: ita ex. gr. ius civile exigit saltem inscriptionem 
associationis in albo. Ideo associationes in Ecclesia debent quoque partic
ipem reddere auctoritatem de earum existentia. Immo, eiusdem auctorita
tis ecclesiasticae est quoddam testimonium emittere de christiana 
authenticitate talis associationis, necnon eius finium et mediorum , ita ut 
nihil in ipsis adversetur doctrinae, disciplinae vel integritati morum. "29 

9. Ends and other characteristics of private associations 

In the post-synodal apostolic exhortation of John Paul II on the voca
tion and mission of the lay faithful , Christifideles Laici, many aspects of 
associations were considered. Among others, the existence of diverse 
forms was recognized. In particular, this term 'aggregate', is used to dem
onstrate that groups, movements, communities, or associations in the nar
row sense, may arrive at very different configurations.30 

Together with a diversity of forms, there is much variety with regard 
to the ends that associations can pursue. Any end proper to the condition 
of the baptized may be pursued by the faithful united together in 
association. It is characteristic of private associations that the ends they 

29. Comm. 15 (1983), pp. 82-83. 
30. Cf. CL I; JOHN PAUL II, Allocution March 23, 1994, no. 4, in Palabra (Documentos 

Palabra) III (1994), no. 36 (English edition: "Lay Groups Promote Church's Mission," in 
L'Osservatore Romano, Weekly Edition, March 30, 1994, p. 11). 
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strive for are not pursued in the name of the Church. This does not mean 
that the mission of these associations is any less ecclesial, or that these as
sociations are those in which the faithful are united in pursuit of civil, so
cial, political, or cultural ends. Private associations of the faithful are 
associations in the Church and they exist to carry out ecclesial ends, as in
dicated in c. 298 § 1 ( cf. CD 17 and AA 19). 31 

Another problem that is not properly a canonical problem is that of 
civil associations insofar as they undertake objectives that more or less di
rectly affect the Church.32 These civil associations (for example, associa
tions promoting human rights or fundamental liberties) find their proper 
framework of activity in civil law systems, and the faithful who come to
gether in these associations, without being under the control of ecclesias
tical authority (neither under guardianship nor hierarchical control), will 
try to be very mindful of the general indications of the hierarchy for the 
evangelical transformation of society. 

Therefore, the ends are limited, by the fact that they should involve 
true ecclesial ends. When a group of the faithful seeks a technical, politi
cal, or purely social solution in a given secular sphere, it is clear that that 
association of citizens cannot be conceived of nor founded as an associa
tion of the faithful, but rather as an association of citizens whose proper 
regulations belong to civil law. There is, however, a limitation expressly 
established in the Code, in c. 301, that private associations be excluded 
from some concrete ecclesial ends that are reserved for the public func
tion and for public associations of the Church. This determination is sim
ply a matter of preventing private associations from acting in the name of 
the Church or attempting to carry out functions belonging to the instru
ments of official action. This is the situation of associations attempting to 
teach doctrine "in the name of the Church," or of associations whose end 
is to "promote public worship" ( cf. c. 834 § 2). With respect to this issue, at 
times, it is not easy to determine if it is sought to promote worship that is 
in fact public. For this reason, even though it is usually thought that con
fraternities, insofar as they promote worship, must be public associa
tions,33 there are some who believe that duly considering the end that is 
undertaken and the will of their members, from among these confraterni
ties private associations may also be recognized. 34 

31. Cf. M.J. VILLA ROBLEDO, "Caracterizaci6n de las asociaciones por raz6n de sus fines," in 
Das konsoziative Element in der Kirche . . .  , cit., pp. 499-506. 
32. Cf. J.H. PROVOST, "The realization of ecclesiastical purposes trough and in associations 

of secular law," in Das konsoziative Element in der Kirche . . .  , cit., pp. 752-769. 
33. Cf. J.A. MARQUES, "Las cofradias en el CIC de 1917 y en el CIC de 1983," in Das 

konsoziative Element in der Kirche . . .  , cit., pp. 603-619. 
34. Cf. J.A. FERNANDEZ ARRUTY, "Naturalezajuridica de las cofradias en el nuevo C6digo de 

Derecho Canonico," in Das konsoziative Element in der Kirche . . .  , cit., pp. 595-597. 
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As regards the question of who may be accepted into private associa
tions of the faithful, it depends upon the general rule established in c. 307, 
which refers one to the provisions of the statutes. During the drafting of 
the current c. 307, various possibilities were considered with regard to the 
admission of separated brethren in Catholic associations, but no change is 
being proposed on this issue. 35 

35. Comm. 12 (1980), pp. 100-101;  15 (1983), pp. 84-85; 18 (1986) 289-290. The same 
happened in the Eastern codification, cf. Nuntia 5 (1977), p. 46; 13 (1981), p. 91. 
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Tit. V. Ch. III. Private Associations of Christ's Faithful c. 322 

§ 1. Consociatio christifidelium privata personalitatem 
iuridicam acquirere potest per decretum formate 
auctoritatis ecclesiasticae competentis, de qua in 
can. 312. 

§ 2.  Nulla christifidelium consociatio privata personali
tatem iuridicam acquirere potest, nisieius statuta ab 
auctoritate ecclesiastica, de qua in can. 312, §1,  sint 
probata; statutorum vero probatio consociationis 
naturam privatam non immutat. 

§ 1. A private association of Christ's faithful can acquire juridical 
personality by a formal decree of the competent ecclesiastical 
authorit mentioned in can. 312. 

§ 2. No private association of Christ's faithful can acquire juridical 
personality unless its statutes are approved by the ecclesiastical 
authority mentioned in can. 312 §1. The approval of the statutes does 
not, however, change the private nature of the association. 

SOURCES: §1: c. 100 §1 

CROSS REFERENCES: cc. 94, 113-123 (especially c. 114 § §1 and 3, 116 
§2, 117), 215, 299 §3, 312 and 313 

COMME NTARY ------

Jose A. Fuentes 

l .  Juridical personality of private associations; private 
associations with personality and private associations without 
personality 

Juridical personality attempts to solve the problem of the juridical 
subjectivity of entities in the canonical system. 1 It is important to keep 

1. Cf. P. LOMBARDIA, "Personajurfdica en sentido lato y en sentido estricto (Contribuci6n a 
la teorfa de la persona moral en el ordenamiento de la Iglesia) ,"  in Escritos de Derecho 
Canonico (Pamplona 1975), pp. 135-166; idem, "Personas jurfdicas publicas y privadas," in 
Escritos de Derecho Canonico y Derecho Eclesiastico del Estado, t. 4 (Pamplona 1991), 
pp. 439-446; S. BUENO SALINAS, "Personalidad jurfdica de las asociaciones: naturaleza, 
constituci6n y aprobaci6n o erecci6n," in Asociaciones canonicas de fieles (Salamanca 
1987), pp. 97-11 1 ;  R. NAVARRO VALLS, "Las asociaciones sin personalidad en Derecho 
Canonico," in w. AYMANS-K.T. GERINGER-H. SCHMITZ (eds.), Das konsoziative Element in der 
Kirche. Akten des VI. Intern ationalen Kongresses fur k anonisches Recht, Munchen, 
September 14-19, 1987 (St. Ottilien 1989), pp. 546-556; M. CONDORELLI, Destinazione di 
patrimoni e soggetivita giuridica nel Diritto canonico. Contributo allo studio degli enti 
non personificati (Milan 1964). 

533 



c. 322 Bk II. Pt. I .  Christ 's Faithful FUENTES 

this origin in mind, as well as this realistic sense of what personality is, be
cause otherwise it could come to be considered a mere concession by the 
authority, which would be an error of juridic positivism and voluntarism, 
depriving this technical term of its effectiveness. 

The first fundamental point in the exegesis of this canon, and of the 
other canons that depend upon what is determined in this norm, is to de
fine how the code uses the technical term 'personality' in relation to enti
ties that depend upon private initiative. These entities enjoy varied 
importance in the Canonical system. In the Church, there will be some as
sociations that have not sought a review of their statutes and others 
(which can then be considered private associations in the strict sense) 
that have submitted their statutes for review, as contemplated in c. 299 § 3 
and lastly, some that may be moreover included in the technical category 
of a private juridical person. 2 

The canon indicates that associations may or may not have juridical 
personality. The Code, in other provisions, takes into account that the ab
sence of personality, including its denial, does not imply the non-existence 
of the subject; to state otherwise would be to deny reality.3 Therefore the 
legislator, with a realistic view of what associations are, does not attempt 
to reject associations without juridic personality. He seeks a solution for 
the subjectivity of associations in those cases in which it is necessary. At 
the same time it is clear that associations, through their personality, are 
constituted as subjects in which an abundance of rights and obligations is 
recognized ( cf. c. 113 § 2). Thus personality is understood as a special 
kind of subjectivity. 

The other fundamental point of the exegesis of the norms on juridi
cal personality of associations is that the technical figure of 'personality' 
is at the service of what associations are in themselves, and not the other 
way around. Thus we can understand the function of the authority when 
recognizing, or not recognizing, juridical personality. It is not a question of 
an act of mere generosity. 

Regarding the method for acquiring personality, c. 116 § 2 distin
guishes between acquiring personality through the law itself or as a con
cession from the authority. Nonetheless, for private entities, it provides 
that they acquire personality "only by a special decree of the competent 
authority." For these private entities to achieve personality, therefore, it is 
not enough merely to exist. Not even recognition from the authority, as 
provided in c. 299 § 3, would be sufficient for obtaining it. In paragraph 
one of canon 322, according to the provisions of c. 116 § 2, in order to ac
quire personality, a specific act by the authority is required, a "formal de-

2. Cf. V. PRIETO MARTINEZ, "Iniciativa privada y personalidad juridica: las personas 
juridicas privadas," in Ius Canonicum 25 (1985), pp. 565-566. 

3. Cf. L. F. NAVARRO, Diritto di associazione e associazioni di fedeli (Milan 1991), 
pp. 85-87. 
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cree from the competent ecclesiastical authority. "4 This formal decree is 
conditional upon a prior requirement: approbation of the statutes. 

Although automatic concession of juridical personality could have 
been a good method for regulating the right to associate , the canonical 
legislator has pref erred a more cautious method. It is not even admitted 
that the authority has to automatically grant personality, nor that it may be 
obtained ipso iure. In fact, in an early draft of the provision that would 
later become c. 116 § 2, private juridical personality was admitted ipso 
iure , but later all Commission members preparing the legislative text 
agreed to eliminate that possibility. 5 Therefore, dependence on the author
ity is established in each case , which mandates prior control. At the same 
time, in order to leave no entity unprotected, they do not fail to recognize 
a degree of subjectivity in associations that do not have personality. 

The subjectivity of the entities without personality is considered 
when some of their rights are acknowledged, such as the right to a name, 
to be established and to be governed by their statutes (c. 304); the right to 
be protected by the authority, and the right to be able to cooperate in the 
mission of the Church with its apostolic action ( c. 298). This is true as well 
when it is acknowledged that its members may enjoy privileges, indul
gences, and other favors ( c. 306); and that they can designate a moderator, 
administrator, and such-like. Their subjectivity is also considered when it 
indicates the possibility of being suppressed by the competent authority 
(cf. c. 326 § 1). Canon 305 perhaps more clearly states that law cannot fail 
to consider these subjects. It includes all types of associations under the 
vigilance of the authority in such a way that , in this regard, associations 
without personality are assimilated with those that in fact do have person
ality. 6 

One of the main juridical consequences of the lack of personality is 
thst under current norms, general subjectivity is not sufficient for the ac
knowledgment of the capacity for patrimony rights. For these subjects 
without personality, because they are such , the capacity to acquire and 
own goods is not recognized, although the faithful who are a part of these 
entities can acquire and own goods as joint owners or joint possessors 
(c.310). 

The fact that private associations have been approved or recom
mended ( c. 299 § 2), or have been authorized to use the term 'Catholic' as 
a formal name ( c. 300) , does not affect the fact that they do or do not have 
juridical personality. The subordination of associations to the authority in 
obtaining personality means that one cannot speak about a true right of 
the faithful to constitute private juridical persons. 7 What does exist is a le-

4. Cf. Comm. 12 (1980), p. 125; 21 (1989), p. 141. 
5. Cf. Comm. 12 (1980), p. 125. 
6. Cf. R. NAVARRO VALLS, "Las asociaciones sin personalidad . . .  ," cit., pp. 555-556. 
7. Cf. P. LOMBARDiA, "Personas juridicas publicas y privadas," cit., p. 626. 
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gitimate expectation of obtaining it ,  because recognition of juridical 
personality cannot be considered a donation, a grace, or a merely discre
tionary act of an ecclesiastical authority. 

The norms from the Conference of Bishops of Spain on canonical as
sociations on a national level state the following: "The granting of juridical 
personality is not an automatic result of every request, but rather, a judg
ment by the competent authority must come into play with regard to the 
nature of the association, pastoral viability, guarantees of continuity, as 
part of its charism as a cautious moderator of gifts and of offices with a 
view to the common good. "8 In other words, the authority's duty is not al
ways to grant personality, nor is it a mere act of generosity, but rather a 
discretionary act governed by the provisions of c. 114. It would not make 
any sense, and it should not happen, for an authority to systematically 
refuse to recognize private associations or to grant personality. This type 
of action would not only be condemned as unjust by the higher authority; 
it could also be appealed in a given case by anyone whose right to associ
ate was violated or whose legitimate expectations were thwarted by such 
arbitrariness. 

Together with the legitimate expectation of obtaining personality, 
the authority also has the right to reply through the proper channels, prin
ciply, expressing his decision in a decree. The association may have re
course against the authority's decision if the request for personality is 
denied. 

2. Approval of the statutes 

For the associations to acquire personality, the canon requires that 
their statutes be approved, which implies that, in connection with mere 
recognitio , "the discretionary scope of ecclesiastical authority be broad
ened, although in due measure, avoiding all arbitrariness, given that one 
must always value, respect, and guarantee the right of the faithful to asso
ciate. "9 

In order to truly understand what the legislator intended in § 2 of this 
canon, we must consider the terms employed-statuta ab auctoritate ec
clesiastica . . .  sint probata-and the difference entailed in these terms gov
erning other acts of the authority in connection with the statutes; 
concretely, the difference implied with the act established in c. 299 § 3-
statuta ab auctoritate competenti recognoscantur. Recognitio, the recog
nition of the statutes of c. 299 § 3, is broader, less specific than the proba-

8. Cf. CBS, Instrucci6n sabre asociaciones can6nicas de ambito nacional, April 24, 
1986, no. 25, in BOCEE 3 (1986), p. 82. For complementary norms promulgated by English 
language bishops' conferences, see Volume V, Appendix 3. 

9. L. MARTINEZ SISTACH, Las asociaciones defieles (Barcelona 1994), p. 110. 
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tio of c. 322 § 2. Recognitio is only an act of control by the authority to 
verify if the association shows signs characteristic of the right to associate 
in the Church, or, if an ecclesial quality is manifest in the association.10 

Thus it is a kind of nihil obstat. On the other hand, probatio of the stat
utes, from c. 322 § 2, entails something more than acknowledgment of the 
Christian authenticity of the association, its objectives, and its means. By 
means of this act, the authority becomes more specifically involved. In pri
vate associations, the authority performs certain acts that may be de
scribed as "guardianship control". In public associations, to the extent 
that the associations receive a specific mission from the Hierarchy 
(cf. c. 313), the authority has certain responsibilities that could be de
scribed as "hierarchical control,"  because, with respect to the mission, the 
association is wholly subordinate to the Hierarchy. The objective of guard
ianship control is to maintain the juridical order, to ensure the legality of 
the guarded entity.11  

The term probatio, which differs from the term approbatio used for 
public associations (cf. c. 314), probably does not have any particular sig
nificance. 12 One author, however, has noted that in the initial drafting stat
uta approbata was changed to statuta probata and, in his opinion, the 
change "attempted to diminish the juridical force of the authority's inter
vention in order to stress the faithful's right to associate, including when 
the association wishes to obtain juridical personality." 13 

In the event that approved statutes are amended, the associations 
must request another review, and approval, if appropriate, from the au
thority.14 

3. The authority entrusted with approval of the statutes and the 
recognition of juridical personality 

Which authority is competent to approve the statutes and grant per
sonality, by analogy with the provisions of c. 312 § 1 for public associa
tions, depends on the particular case: the Holy See with regard to 
universal and international associations; the Bishops' Conferences for as-

10. Cf. L. F. NAVARRO, Diritto di associazione e associazioni . . .  , cit., p. 83; G. FELICIANI, "Il 
diritto di associazione e la possibilita della sua realizzazione nell'ordinamento can6nico," in 
Das konsoziative Element in der Kirche . . .  , cit., pp. 397-418. 

1 1 .  Cf. L. PRADOS ToRREIRA, "La intervenci6n de la autoridad sob re la autonomia 
estatutaria," in Das konsoziative Element in der Kirche . . .  , cit., pp. 471-473. 
12. Cf. G. FELICIANI, "Il diritto di associazione e la possibilita . . .  ," cit., pp. 409-411; L.F. 

NAVARRO, Diritto di associazione e associazioni . . .  , cit., p. 98, note 155. Also cf. cc. 23 and 
26, in which "approbata" and "probata" are used indiscriminately. 
13. J. MANZANARES, "Las asociaciones can6nicas de fieles. Su regulaci6n juridica," in 

Asociaciones can6nicas de fieles, cit., p. 122. Cf. Comm. 18 (1986), p. 238; Schema canonum 
libri II de Populo Dei (1977), c. 65, in Comm. 12 (1980), p. ll8. 
14. Cf. L. DE ECHEVERRIA, commentary on c. 321, in Salamanca Com. 
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sociations on a national level; and the diocesan bishop for diocesan asso
ciations. Exceptions to this are any associations whose right to be 
recognized and approved has been reserved by the Holy See for other enti
ties (which occurs, for example, in associations that are directly subordi
nate to institutes of consecrated life).One might wonder if a diocesan 
bishop has any competence over private national or international associa
tions that, already possessing the proper recognition and approval that at
tempt to establish themselves in a given diocese. The Code contemplates 
this situation, but only with regard to public associations; c. 312 § 2 pro
vides that written consent from the diocesan bishop is required to estab
lish each of these divisions. Private associations do not need any erection 
by the ecclesiastical authority in order to be established, and written con
sent from the diocesan bishop will not be required (c. 312 § 2). Nonethe
less, it is no less true that said associations must also be subjected to 
certain control by the diocesan bishop. Thus the Spanish Bishops' Confer
ence, in its Instruction on Associations of the Faithful, has provided that if 
"it is a private association, it will not be constituted in the diocese without 
prior notice of the diocesan bishop in order that he execute the express 
norms related to his pastoral governance over all types of associations 
(cf. cc. 264 § l; 305, 323, 394, 1263), and it shall so be reflected in the stat
utes." 15 Note the difference between the universal provision for public 
associations (written consent from the diocesan bishop), and the require
ment in the special rules of Spain for private associations (notice to the di
ocesan bishop). 

Canon 322 deals only with approval of the statutes and recognition 
of personality. Nothing is said in this canon about vigilance or the author
ity's governance over the various types of associations that have been ap
proved and recognized. The following canon, c. 323, outlines these duties. 
In principle, we must state that those responsibilities do not affect the as
sociations themselves, nor are they the same in all cases. Each authority 
has responsibilities over associations founded in his territory, a distinc
tion is always made between the general obligation to be vigilant and the 
particular capacities of the system. It is particularly interesting to note the 
distinction between the competence of the bishops' conferences and of 
the diocesan bishops, which is resolved by the provisions of cc. 305 
and 323. 

15. CBS, Instrucci6n sabre Asociaciones can6nicas . . .  , cit., no. 9, p. 80. 
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4. Other differences in private associations. Associations 
approved, recommended; which can use the term "Catholic" 

In addition to de facto associations and the difference with regard to 
personality, the Code establishes other differences in associations. 16 

These differences are contemplated in the canons containing common 
rules on associations ( cc. 298-311) and therefore, may also affect public 
associations, even though their particular relevance is in connection with 
private associations. 17 Public associations receive their fundamental char
acter from their establishment by the authority and, in comparison to this 
act, other possible acts of the hierarchy, such as specific approval or rec
ommendations, would have little juridical relevance. To be specific, the 
distinctions indicated in the Code are the following: associations of the 
faithful may receive various types of recognition or approval from the au
thority ( cf. c. 298 § 2), 18 and given that all associations of the faithful are 
Catholic, only those associations having received express permission may 
use the term 'Catholic' as a formal name ( cf. c. 300). This latter provision 
is an option appearing in other places in the Code, which, with a very suit
able technical solution, distinguishes between what is materially and what 
is formally Catholic.19 

One author considers that any private association having personality, 
due to this fact itself, may use the formal term "Catholic. "20 However, we 
believe that, according to c. 300, it is more appropriate to state that private 
associations may be called "Catholic"-with the use of this term as a for
mal name-only with the express consent of the competent authority. The 
situation may be different for public associations (see commentary on 
C. 300). 

Approval, recommendation, and the authorization itself for use of 
the term "Catholic" do not imply that the authority has any greater capac
ity to intervene in those associations, even though those acts do imply the 
duty of the authority be more vigilant, because by these acts, a particular 
subjective attitude of the Hierarchy is made public. The conduct of the as
sociation may motivate the authority to withdraw such recognition, if nee-

16. Cf. W. SCHULZ, Der neue Codex und die kirchlichen Vereine (Paderborn 1986); idem, 
"La posizione giuridica delle associazioni e la loro funzione nella Chiesa," in Apollinaris 59 
(1986), pp. 120-126. 
17. Cf. W. SCHULZ, Der neue Codex . . .  , cit., pp. 48-52. 
18. Cf. J. MANZANARES, "Las asociaciones can6nicas . . .  ," cit., p. 130; S. BUENO SALINAS, 

"Personalidad juridica . . .  , "  cit., p. 102; W. AYMANS, Kirchliche Vereinigungen (Paderborn 
1988), pp. 90-91.  
19.  Cf. J.A. FUENTES, "La funci6n de ensefi.ar," in Manual de Derecho Canonico (Pamplona 

1991), pp. 449-451; J. HERVADA, "Sohre los estatutos de las universidades cat6licas y 
eclesiasticas," in Vetera et Nova. Cuestiones de Derecho canonico y ajines (1 958-1991) 
(Pamplona 1991), p. 969. 
20. Cf. L. CHIAPPETTA, Il Cadice di Diritto Canonico. Commento giuridico-pastorale, t. 2 

(Naples 1988), commentary on c. 300, p .  384. 
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essary. In contrast to the meaning of approval and recommendation, we 
must admit that the authority may come to advise against a given associa
tion, or to publicly declare that it is not acting in accordance with its stat
utes. 21 

Private associations may also be distinguished by their members: 
they may be the faithful ( c. 298), secular clergy ( c. 278), or laypersons 
( c. 327). Another way of distinguishing associations is by their geographi
cal scope (c. 312, cf. c. 322). Similar to the existence of confederations of 
public associations, considered in c. 313, there may also be groupings of 
private associations. 

21 .  Cf. J.L. GUTIERREZ, commentary on C. 323, in Pamplona Com; J.T. MARTIN DE AGAR, 
"Gerarchia e associazioni," in Das konsoziative Element in der Kirche . . .  , cit., p. 306. 
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Tit. V. Ch. III. Private Associations of Christ's Faithful c. 323 

§ 1.  Licet christifidelium consociationes privatae auto
nomia gaudeant ad normam can. 321, subsuntvigilan
tiae auctoritatis ecclesiasticae ad normam can. 305, 
itemque eiusdem auctoritatis regimini. 

§ 2 .  Ad auctoritatem ecclesiasticam etiam spectat, ser
vata quidem autonomia consociationibus privatis 
propria, invigilare et curare ut virium dispersio vite
tur, earumque apostolatus exercitium ad bonum 
commune ordinetur. 

§ 1. Although private associations of Christ's faithful enjoy their own au
tonomy in accordance with can. 32 1,  they are subject to the supervi
sion of ecclesiastical authority, in accordance with can. 305, and also 
to the governance of the same authority. 

§ 2. It is also the responsibility of ecclesiastical authority, with due re
spect for the autonomy of private associations, to oversee and ensure 
that there is no dissipation of their forces, and that the exercise of 
their apostolate is directed to the common good. 

SOURCES: § 1 : cc. 336 §2, 690 §1 ;  SCCouncil Resol., 13 nov. 1920 (AAS 
13 [1921 ]  135-144) 
§2: CD 17; AA 19 

CROSS REFERENCES: cc. 1 14 §3, 305, 321, 392, 397 

COMMENTARY ------

Jose A. Fuentes 

l .  The relations of private associations with ecclesiastical 
authority 

Associations are subject to the authority, principally the authority 
that has reviewed or approved their statutes (cf. cc. 312, 322), in different 
ways according to the nature of each association. The subordination of 
private associations is different from the subordination of public associa
tions. 

Leaving aside the provisions on approbation of statutes and recogni
tion of personality, which issue as to private associations is regulated in 
c. 322, c. 323 makes provisions on the relationships between these private 
associations and the authority, and it does so by distinguishing three is
sues First it acknowledges their necessary autonomy; second it indicates 
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that these associations are under the supervision of the authority; and 
lastly it indicates that there is a governance by the authority affecting 
them. The exact tenor of c. 323 considers supervision and governance as 
two distinct functions of the authority. 

As regards supervision and governance, taking into account the 
tenor of the canon, and the reference that is made to c. 305, we must de
termine how they affect private associations. We must also specify the 
areas of competence attributed to the Holy See, to the bishops' confer
ences, and to the diocesan bishops. On specific issues, for example, on 
abuses in ecclesiastical discipline, the general responsibility of the author
ity is specified in more detail in other canons; (thus, reference is made to 
abuses in c. 392). 

2. Autonomy 

The autonomy of private associations is the first characteristic of as
sociations proclaimed in this canon. It is expressly set forth in both para
graphs of the canon. Moreover, in the first paragraph, reference is made to 
c. 321, which is the first of the canons on private associations, in which 
the proper autonomy of these entities is definitely shown, indicating that 
they are governed in accordance with their statutes. Therefore the intent 
of c. 323 is not to speak about autonomy, or governance, or supervision 
only, but how these aspects complement each other. It attempts to state 
that "the autonomy characterizing the administration and governance of 
these (private) associations must be harmonized with the supervision and 
governance by the authority. "1 

Protection of the associations' autonomy is accomplished mainly in 
two ways: firstly, through universal and specific laws defending and pro
moting the right to associate as well as each association in particular; and 
in the second place, through acknowledgment of statutory autonomy. 

The proper relationship between associations and the authority is di
alogue. In addition, communion on the part of the faithful is required, and 
on the part of the authority, (diaconia) service (CL 31). The authority 
demonstrates that service by respecting, encouraging, and facilitating the 
autonomy of the faithful in associations, and that of the associations sim
ply because they are associations. This canon shows, as the particular 
laws should also show, that the authority considers autonomy, that is, the 

1. Cf. CBS, Instrucci6n sabre asociaciones can6nicas de r.imbito nacional, April 24, 
1986, no. 26, in BOCEE 3 (1986), p. 82. For complementary norms promulgated by English 
language conferences of bishops, see Volume V, Appendix 3. 
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free activity of the faithful, and the common good, as measuring instru
ments when regulating the exercise of the right to associate. 2 

As a result of this dialogue, and in an attempt to have "the exercise of 
the apostolate be directed to the common good," in some cases, the au
thority may suggest for associations a preferable dedication , or a change 
in activities, in order to avoid objectives opposed to those established as 
proper to the association. 3 This capacity of the authority, which is set 
forth in the last words of § 2 of the canon , cannot be interpreted as oppos
ing the associations' autonomy. The rule justifies this action by the author
ity, stating that it is a part of its responsibility to avoid "dissipation of 
forces. " During the drafting of the code, this principle of action , which 
originated from the Council (AA 19, 24), was explained in the following 
terms, "Haec coordinatio ex parte Hierarchiae fieri semper debet servata 
natura propria uniuscuiusque associationis. Coordinatio enim numquam 
intellegi potest-hoc quidem esset abusus auctoritatis-sicut quaedam 
'uniformatio' vel 'planificatio' apostolatus. In vita Ecclesiae pluralitas 
viget apostolica, ex diversitate charismatum promanans. "4 Coordination 
cannot be understood as uniformity or exclusion. That would be an abuse 
of authority. This diversity of activity, which is always welcomed and re
spected by the organs of Church governence, is a manifestation of the 
richness of the people of God. 

Therefore, the fact that the canon defines the authority to act as that 
of a coordinator to "avoid dissipation of forces" does not establish a ca
pacity to limit the right to associate. This explanation of the relationship 
between associations and the authority, and specifically the last statement 
of the canon , rests on the same rules of interpretation, especially on the 
provisions of cc. 17 and 18. We must understand the last words of c. 323, 
abiding by the terms themselves, taking into account the related areas, 
and explaining them in their strictest sense if they can imply a limitation 
on the free exercise of rights. The free exercise of the fundamental right to 
associate cannot be hindered by the responsibility of coordination of the 
ecclesiastical authority. However, as has been noted, this canon, due to its 
wording and location , does not concern the recognition of associations as 
much as it concerns their development.5 If associations fulfill the require
ments provided in law, they must be recognized. They then may be coordi
nated with other associations, and with the other pastoral initiatives and 

2. Cf. E. CAPARROS, "La rechristianisation de la societe: le role des lai:cs dans la 
perspective du canon 225," in Fidelium Jura 3 (1993), pp. 72-73. 

3. Cf. L.F. Navarro, Diritto di associazione e associazioni di fedeli (Milan 1919), pp. 119-
120. 

4. Comm. 18 (1986), pp. 239-240. 
5. Cf. G. FELICIANI, "II diritto di associazione e la possibilita della sua realizzazione 

nell' ordinamento Canonico , "  in W. AYMANS-K.T. GERINGER-H. SCHMITZ (eds . ) ,  Das  
konsoziative Element in  der Kirche. Akten des VI. Internationalen Kongresses fiir 
kanonisches Recht, Miinchen, September 14-19, 1987 (St. Ottilien 1989), pp. 416-417. 
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actions, but always with respect for their autonomy. Coordination is not 
exercised in the same way with public entities as with private entities. 

3. The vigilance of authority over private associations 

In these associations in which there is no direct cooperation with the 
specific hierarchical responsibilities, the authority's supervisory mission 
is more important than its governance. What is most proper to the author
ity in its relationship with private associations is supervision and guidance 
with respect to doctrine, and above all, when necessary for promoting the 
goods of the supernatural order. 6 Because private associations are con
cerned with what their function is as faithful simply because they are the 
faithful, the authority only exercises general higher supervision over 
them. Canon 305 sets forth the obligation of the authority to supervise as
sociations, but supervision is provided for again in c. 323, in this case re
f erring to private associations. 

Supervision "within the respect for the identity of each association,"7 

shall be exercised in each case according to the characteristics, and the 
applicable law, of each subject; in other words, in subordination to the 
statutes. This subordination does not violate the hierarchical responsibil
ity, because what all types of laws are meant to do, is to properly channel 
the actions of everyone, the faithful as well as the authority. 

According to c. 305 § 1, associations are subject to the right of visita
tion ( cf. c. 397). Whether or not this canon includes private associations is 
not an easy question. It must be noted that c. 305, which is in the chapter 
on general norms of associations, deals explicitly with "all associations." 
In any event, the fact that that canon makes the so-called right of visita
tion subordinate to "law and the statutes" must be taken into account. 
Taking these terms into account, as a specific right for the diocesan 
bishop to visit associations without personality is not provided for in uni
versal law, it may be stated that this right only exists if it is contemplated 
in the statutes (cf. cc. 305 and 397 § 1).8 In conflict with this interpretation, 
the Instruction from the Conference of Bishops of Spain can be cited, 
which in fact cites c. 305 as an example of pastoral governance of the au
thority over all kinds of associations. 9 

6. Cf. G. FELICIANI, "I diritti e i doveri dei fedeli in genere e dei laici in specie. Le 
associaz ioni , "  in S .  FERRARI (ed.) ,  Il nuovo Codice di Diri t to Canonico. Aspetti 
fondamentali della codificazione postconciliare (Bologna 1983), p. 269; J.A. MARQUES, "O 
direito de associar;ao e as associar;oes de fieis na Igreja a luz do Vaticano II e do novo C6digo 
de Direito Canonico," in Theologica 19 (1986), pp. 488-490. 

7. CBS, Instrucci6n sobre asociaciones can6nicas . . . , cit., no. 26, p. 82. 
8. J. L. GUTIERREZ, commentary on c. 305, in Pamplona Com. 
9. Cf. CBS, Instrucci6n sobre asociaciones can6nicas . . .  , cit., no. 9, p. 80. 
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The supervision and coordination required by associations has been 
determined recently in the so-called "criteria of ecclesiality, "  which sum
marizes some tendencies that would evidence the ecclesial authenticity of 
the life of an association. John Paul II has expressed it as follows, "the pri
ority given to the universal call to holiness; the commitment to profess the 
Catholic faith in communion with the magisterium; the testimony of com
munion with the Pope and with one's bishop; participation in the apostolic 
mission of the Church" ( cf. CL 30). These fundamental signs of ecclesiality 
must be manifested in concrete fruits in the life of the associations as the 
desire to pray, liturgical and sacramental life, catechetical efforts, charita
ble works, the spirit of generosity, etc. ( cf. CL 30). 

Supervisory control by the authority will be greater if they are asso
ciations that have received approval or recommendation ( cf. cc. 298 § 2 
and 299 § 2). See c. 325 for the authority's supervision over the patrimony 
of private associations. 

4. The governance of authority over private associations 

Self-governance by these associations is as indicated in the respec
tive statutes (cf. c. 321). In addition, they are affected by a few provisions 
of governance found in universal law, and there may be others on a spe
cific level. The governance by the authority depends on the right and duty 
"of legislating for and of judging their subjects, as well as regulating every
thing that concerns the ordering of divine worship and of the apostolate" 
(LG 27, cf. AA 24). 

Unlike supervision, governance of these associations by the author
ity is not defined in the canon. While the Code was being revised, there 
was a statement explaining that governance, but it was deleted. At first, 
the provision that would be later promulgated as c. 323 indicated that 
these associations were subordinate to that governance "eadem ratione 
eodemque modo quo eidem subiiciuntur fideles singuli. " These last words, 
equating the subordination of private associations with the subordination 
of the faithful as individuals, were later deleted. The deletion of that text, 
which would have been accepted by doctrine, 10 has caused a technical in
accuracy that is redeemed by the canonical provisions as a whole. 

10. Cf. E. MOLANO, La autonomia privada en el ordenamiento can6nico. Criterios para 
su delimitaci6n material y form al (Pamplona 1974); P.A. BONNET, "De christifidelium 
consociationum lineamentorum, iuxta Schema 'De Populo Dei' Codicis recogniti anni 1979, 
adumbratione , "  in Periodica 71 (1982), p. 545; A. DEL PORTILLO, "Ius associationis et 
associationes fidelium iuxta Concilii Vaticani II doctrinam," in Ius Canonicum 8 (1968), 
p. 14. 
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To one author, elimination of these terms is of no significance be
cause, in his opinion, it was only a redundancy. 11  Nonetheless, it seems ap
propriate to attempt to explain why those terms were deleted, defining the 
consequences thereof. The deletion may be motivated by a concern or dis
trust regarding what the autonomy of private associations may entail. This 
interpretation should be discounted, because the real risk for the Church 
does not come as much from private associations as from the potential ex
ploitation of the public entities (potential exploitation of the faithful by 
the authority and of the authority by the faithful). 12 Another possible rea
son for this deletion is the desire to clearly state the existence of universal 
governance, small but real, affecting private associations of the faithful. 
This would clarify the fact that private associations are not only affected 
by provisions regarding the faithful as individuals, but also by some spe
cific provisions on the faithful united in this type of association. 13 In fact , 
this is the only important consequence of eliminating the section: affirm
ing the existence of governance over private associations of the faithful by 
the authority. Governance, however, is nothing other than what is indi
cated by the canons. The canon contains some concrete capacities and 
provisions, such as the possibility established in c. 326 § 1 that , in particu
larly serious situations, private associations are to be suppressed by the 
authority. 

The suppression in this section does not change the private nature of 
associations, because the canons as a whole show the clear difference be
tween private associations and public associations. Moreover, there are 
many regulatory provisions designed to protect the autonomy of the faith
ful in associations. Additionally, it must be stated that the Code avoids 
even the remotest appearance of public management of private entities, 
because one of the canons proclaiming the necessary autonomy of these 
associations is c. 323. In its provisions, it confirms that the exercise of 
power by the authority does not legitimize any interference in the proper 
autonomy of private associations.14 

Therefore, private associations have a particular type of subordina
tion to the authority which is differentiated from the subordination proper 
to public associations (these latter, including the proper subjection of the 
faithful as individuals, entails some other types of subordination). To be 
precise, within the many pastoral relationships contemplated in the Code, 
there are some concrete provisions entailing subjection to the governance 
by the authority ( cc. 324-326). These determinations affecting private as
sociations, entailing subordination in governance , are truly minimal and 

11 .  Cf. R. BACCARI, "L'autonomia privata. Principio genetico delle associazioni nel diritto 
can6nico," in Das konsoziative Element . . .  , cit., p. 465. 
12. Cf. P. LOMBARDIA, "Autonomfa privada en la Iglesia," in Escritos de Derecho Canonico y 

Derecho Eclesiastico del Estado, t. 5 (Pamplona 1991), p. 229. 
13. Cf. L.F. NAVARRO, Diritto di associazione e associazioni ... , cit., p. 118. 
14. Cf. G. FELICIANI, Il diritto di associazione e la possibilita . . .  , cit., p. 418. 
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do not even intend imposition nor interference by the authority in these 
initiatives of the faithful, but rather render a service, their help, through 
guidance and encouragement. 

The distinction made by universal law regarding governance over 
public and private associations- a  general system of subordination to the 
authority and a general statutory system-should be maintained in the 
various specific regulations. It would not make sense for some specific 
rules to attempt to classify private and public associations together. Such 
an attempt would have no regulatory value, because it is contrary to uni
versal norms as well as because it goes against the constitutional right to 
associate. 

5. The proper authority for the governance of and vigilance over 
private associations 

Which authority handles the limited governance over private associ
ations as established in the Code is: the Holy See for universal and interna
tional associations; the bishops' conferences for national associations; 
and the diocesan bishop for diocesan associations (cf. c. 312 § 1 ,  1 ° ,  
20 , 30). 

The duty of governance is attributed to the Holy See for all associa
tions, and to the ordinary of the location for any associations working in 
the diocese ( c. 305 § 2). The bishops' conferences that have competence 
for governance,  do not have the function of supervision over national as
sociations. The possibility of having supervisory competence was rejected 
when the Code was being drafted. 15 

Therefore , the conferences have very limited competence. While the 
Code was being drafted, when it was believed that the conferences would 
not have the task of supervision in that area, it was also indicated that the 
faculties of these entities could "create a useless bureaucracy and would 
go against the nature of the bishops' conferences, namely organs of pasto
ral consultation, not of governance. It is the exclusive duty of the bishop 
to supervise associations in his territory, because he has general faculty to 
supervise the integrity of faith and morals in his diocese. Therefore, it is 
appropriate to limit the competence of the bishops' conferences to the leg
islative authority for some cases and eventual approval of statutes . . .  " 16 

This has been the decision of the legislator. This does not mean that the 
conferences no longer have a major influence. In the first place, they exer
cise influence through approval of national associations, and in the 

15. Cf. Comm. 12 (1980), pp. 98-99, 104-105; 15 (1983), p. 84. 
16. Cf. Comm. 12 (1980), pp. 98, 105-106, 1 17; J. MANZANARES, "Las asociaciones can6nicas 

de fieles. Su regulaci6n juridica," in Asociaciones can6nicas de fieles (Salamanca 1987), 
pp. 136-137. 
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second place, through the possible norms and guidance regarding associa
tions on a national level. These actions by the conferences cannot fail to 
influence the regulation and supervision of diocesan associations. More
over, organizational departments under the conferences may easily fulfill 
the advisory duty for the diocese with respect to diocesan associations. 

6. Dependence of these associations with regard to the Holy See 

Within the Holy See, determination of which organizations the asso
ciations are subordinate, depends on the origin of the association, the 
faithful of which it is constituted, and, in some cases, the objectives pro
posed by the association. Thus, a lay association is under the Pontifical 
Council for the Laity, an association of laypersons and clergy will be under 
the Congregation for the Clergy and also under the Pontifical Council for 
the Laity, but if an association intends to be a religious congregation or a 
secular institute, it will be under the Congregation of Consecrated Life 
and the Societies of Apostolic Life. In this respect, or with the objectives 
proposed by the association, there may also be specific subordination. 
Thus an association having as its main objective extending catechetical 
activities, independent of the predominant status of its members, would 
be under the Congregation for the Clergy. 17 

17. Cf. PB 94, 97 §1, 111,  134. 
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Tit. V. Ch. III. Private Associations of Christ's Faithful c. 324 

§ 1. Christifidelium consociatio privata libere sibi mode
ratorem et officiates designat, ad normam statuto
rum. 

§ 2.  Christifidelium consociatio privata consiliarium spi
ritualem, si quemdam exoptet, libere eligere potest 
inter sacerdotes ministerium legitimein dioecesi 
exercentes; qui tamen indiget confirmatione Ordina
rii loci. 

§ 1. A private association of Christ's faithful can freely designate for itself 
a moderator and officers, in accordance with the statutes. 

§ 2. If  a private association of Christ's faithful wishes to have a spiritual 
counsellor, it can freely choose one for itself from among the priests 
who lawfully exercise a ministry in the diocese, but the priest re
quires the confirmation of the local Ordinary. 

SOURCES: § 1 :  SCCouncil Resol., 13 nov. 1920 (AAS 13 [ 1921 )  135-144); 
AA 19 

CROSS REFERENCES: cc. 317 § § 1  and 3 ,  321 

COMME NTARY 

Jose A. Fuentes 

l .  Internal governance in private associations. Appointment of 
president and officials 

In private associations, the designation of the president and officers 
depends on what the faithful have freely established in their statutes. 
Even the procedure for designating and appointing them depends on the 
provisions of the various statutory norms, because the procedural norms 
set forth in this respect in c. 1 19  on the acts of juridical persons are sup
plemental, as the canon itself indicates. 

Although universal law does not provide anything else with regard to 
the governing structures of private associations, it would be most advis
able for the particular law to include the means for facilitating relations 
between these associations and the authority. Therefore, in some specific 
provisions, it has been deemed necessary for private associations to be re
quired to report the name of persons designated for presiding over and 
governing the association each time they are appointed or re-appointed to 
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their office. 1 This requirement seems particularly necessary when they are 
associations that have been established as juridic persons. 

2. Appointment of spiritual counselor 

Paragraph two of the canon considers the appointment of a spiritual 
counselor. This office does not have to exist , but if it does, it is important 
to distinguish it from a priest for spiritual assistance in public associa
tions. In this regard, two differences must be taken into account. In 
c. 317 § 1 the moderator of a public association is called the "chaplain" (cf. 
also c. 318 § 2). This terminological distinction does not achieve total dif
ferentiation, however, because in traditional statutes governing public as
sociations, the holder of that office could also be called "spiritual 
counselor." The important distinction is the difference in the appointment 
process. The appointment of the "spiritual counselor" in private associa
tions is done by the leaders of the association, requiring only confirmation 
from the local ordinary. However, in public associations, the ecclesiastical 
authority itself has the competence to "appoint" the priest to take care of 
the ministerial service. 

The canon indicates that that office will be performed by a priest le
gitimately exercising the ministry in the diocese, and that confirmation de
pends on the local ordinary. This norm assumes that any priest may be 
designated, independently of where he was incardinated. For this appoint
ment to dedication to a ministry, in additional to confirmation from the 
local ordinary, the consent of the priest's ordinary is also needed. 

Associations are not contemplated in the canon. It seems that , if not 
stated in the statutes or in particular law, the priest must have the consent 
of his proper ordinary and confirmation from the authority that reviewed 
or approved the association's statutes (cf. cc. 299 § 3 ,  312 § 1).2 

1. This condition is required in the particular normative of CBS, Instrucci6n sabre 
asociaciones can6nicas de dmbito nacional, April 24, 1986, no. 28, in BOCEE 3 (1986), p. 82. 
Cf. L. CHIAPPETTA, Il Cadice di Diritto Canonico. Commento giuridico-pastorale, t. 2 
(Naples 1988), commentary on c. 324, p. 404. For complementary norms promulgated by 
English language bishops' conferences, see Volume V, Appendix 3. 

2. Cf. J.L. GUTIERREZ, commentary on c. 324, in Pamplona Com. In Instrucci6n sabre 
asociaciones can6nicas . .. , cit., the CBS indicates that once the organization has completed a 
free election, "la propia Conferencia, a traves del organismo competente, debe confirmarlo, 
previa consulta al Obispo o Superior mayor respectivo" (no. 28, p. 82). 
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Tit. V. Ch. III. Private Associations of Christ's Faithful c. 325 

§ 1.  Christifidelium consociatio privata ea bona quae 
possidet libere administrat, iuxta statutorum praes
cripta, salvo iure auctoritatis ecclesiasticae compe
ten  tis vigilandi ut bona in fines associationis 
adhibeantur. 

§ 2. Eadem subest loci Ordinarii auctoritati ad normam 
can. 1301 quod attinet ad administrationem eroga
tionemque bonorum, quae ipsi ad pias causas donata 
ant relicta sint. 

§ 1. A private association of the faithful is free to administer any goods it 
possesses, according to the provisions of the statutes, but the compe
tent ecclesiastical authority has the right to ensure that the goods are 
applied to the purposes of the association. 

§ 2. In accordance with can. 1301, the association is subject to the author
ity of the local Ordinary in whatever concerns the administration and 
distribution of goods which are donated or left to it for pious pur
poses. 

SOURCES: 

CROSS REFERENCES: cc. 264, 310, 1257 § 2, 1263, 1265-1267, 1269, 
1280, 1301,  1302, 1413, 2° 

COMMENTARY ------

Jose A. Fuentes 

l. Patrimonial management of private associations of the faithful 

This canon sets forth the balance between the patrimonial autonomy 
of private associations and the authority's supervisory responsibility. The 
canon determines these three basic points regarding the goods of private 
associations: a) that the administration of these goods is statutory; b) that 
the absolute autonomy implied by this system is combined with the au
thority's general supervisory duty; and c) that there is a specific and par
ticular administrative system for goods received by these associations for 
pious purposes. 

The governance of private associations, regarding possession and 
administration of goods, is defined in the following principle of juridical 
acts: it is a system that, unless expressly stated otherwise, depends on the 
statutory rule. The canon expresses it thus: they act "freely," "according to 
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the provisions of the statutes," in the "possession" and "administration" of 
their goods. The financial autonomy of private associations is established 
in c. 325 and in c. 1257 § 2. The authority itself fulfills its function with re
gard to associations to the extent that it respects and def ends their do
main and full capacity for administration. 

The statutes are not to be inconsistent with the code, nor can they 
conflict with it. Therefore the statutory rules should be duly recognized 
not only to give due importance to the effective autonomy of the faithful, 
but because the relationship between the Hierarchy and these associa
tions, along with the specific hierarchical responsibilities in this regard, 
depends on these statutes. 

Autonomy in the governance and in the life of private associations is 
manifested in the clear and diverse entitlement which specifies that its op
erations fall to the hierarchy and to each association. This clear distinc
tion in conduct safeguards each association and, above all, the hierarchy 
itself. The hierarchy has no reason to be involved by the acts of private ju
ridical persons, and in fact, patrimonial matters are one of the spheres in 
which it is most important to distinguish responsibilities and commit
ments. As the canon indicates, and as we shall see below, the hierarchy is 
only directly involved in the administration and distribution of goods re
ceived for pious causes. 

Canon 325 should be interpreted together with the canons on the ad
ministration of goods in book V. It is not, however, subordinate to all the 
canons of the book dealing with the temporal goods of the Church, be
cause the provisions of book V, according to c. 1257, only affect the goods 
of private associations when the codal norm so expressly indicates. Thus, 
for example, if a private association has its own personality, its patrimo
nial actions will not depend totally on the norms of book V, but only by 
those rules expressly ref erring to private juridical persons. 1 

The norms of the Code concerning the ownership rights of associa
tions, the difference between public and private persons, and within these 
categories, between those that do and do not have personality all depend 
on the following fact: that associations have goods consisting of diverse 
patrimony for each member of the association. Civil as well as canonical 
regulations are designed to furnish tools which respect that patrimonial 
autonomy. To this end, in addition to recognition of juridical personality, 
which is the most reliable method for ensuring that patrimonial indepen
dence, other tools will also be sought to ensure the distinction of financial 
responsibilities in associations not having such personality. Therefore, 
what is of concern is how to distinguish between the financial responsibil
ities of the association and those of each of its members. These objectives 

1. Cf. F. AzNAR GIL, "Los bienes temporales de las asoc1ac1ones de fieles en el 
ordenamiento can6nico," in Asociaciones can6nicas de fieles (Salamanca 1987) , p. 212 . 
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are achieved through the provisions of the statutes and through some gen
eral rules. Concretely, c. 310, which is one of the canons found in the chap
ter on "common norms" for associations, solves the problem of ownership 
of goods for associations without personality. That is, it solves the prob
lem of patrimonial responsibility for those situations in which there is no 
subject with full recognition of rights and obligations by stating that the 
faithful "can jointly contract obligations and acquire rights and possess 
goods as co-owners and co-possessers." In this case, the law, in keeping 
with the meaning of personality, has to assume that if there is no personal
ity, the legal owner is not the association, but the faithful as co-owners 
and co-possessors. 

The independence of private associations, those having juridic per
sonality as well as those that do not, demonstrates that the 1983 Code has 
taken an unprecedented step in supporting the autonomy and the respon
sibility of the faithful in the evangelical mission of the Church. This step, 
this new orientation, would have been rendered ineffective if it were not 
provided with a coherent method of ensuring the autonomy of the faithful 
in associations in regards to their financial goods. This is ensured in 
book V of the Code ( c. 1257), with the adoption of a basic legal provision 
complementing the existence of private juridic persons. Only the goods of 
public juridical persons qualify as ecclesiastical goods, and therefore, the 
canons of book V of the Code only govern these persons, "unless express 
provision is made to the contrary." 

The distinctions in the Code and, above all, the difference between 
ecclesiastical and non-ecclesiastical goods, among those that are consid
ered as belonging to private associations of the faithful , are very effective 
and are sufficiently clear. A good deal of confusion, however, may arise 
from the suggestion that the goods of private associations be classified as 
ecclesiastical, justifying it by the fact that all associations, including pri
vate associations, are part of the Church. If ecclesiastical is understood to 
mean everything in the Church, the adjective does not seem very appropri
ate, because in truth, an ecclesiastical asset is everything in the Church, 
from graces and gifts to physical persons. But in fact, that expression is 
not only non-specific, it also leads to imprecision, because it presents a 
distinction that is not real in the current code. There are not three types of 
goods: ecclesial, ecclesiastical, and the rest. There are only two types of 
financial goods: goods belonging to the Church, that is, ecclesiastical 
goods, and goods not belonging to the Church. Introducing an indefinite 
classification into property relations is either clearly useless, because 
ownership of material things requires a clear definition, or it leads us to an 
imprecision that may entail in practice equating all types of goods in asso
ciations, be they public or private, with what are technically ref erred to as 
ecclesiastical goods. But this intent is so clearly contra ius that it can 
have no effect whatsoever, at most it would only reverse the option as
sumed by the legislators in the Code of 1983. 
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As provided in c. 1280, in associations with juridic personality, there 
would be a board for financial matters or, at least, two board members as
sisting the administrator in his duties. 

2. Vigilance of authority to ensure that the goods of the 
association are used in accordance with its social objectives 

The canon expressly provides that the purpose of supervision by the 
authority is to ensure that the goods of these entities are used for the pur
poses of the association, (in fines associationis adhibeantur). The Bish
ops' Conference of Spain, in its Instruction on canonical associations on a 
national level, indicates that this supervision over the administration of 
goods is undertaken to seek the "guardianship of the purpose of the asso
ciation and of the common good of the Church. "2 There can never be a 
conflict between the good of the Church and the purpose of the associa
tion, because if that conflict is manifested in the statutes, the authority 
would not be able to recognize said rules, which would definitely imply 
that said association could not be considered an association of the faith
ful. Therefore, what the authority does when supervising is to confirm that 
the goods are used in accordance with the purposes established in the 
specific statutory regulations. 

The authority responsible for that supervision is none other than the 
authority who has examined the statutes and, if applicable, who granted 
private juridical personality. The Holy See is responsible for international 
or universal private associations, and the diocesan bishop for all other pri
vate associations. The bishops' conferences are not recognized as having 
supervisory vigilance (cf. cc. 305 § 2 and 323). 

Acts proper to supervisory control by the authority may be quite var
ied, but they will be different from controls established by universal law 
for public associations. It would not only go against the sense of this 
canon 325, but also the general reform of the CIC to suggest that the con
trols established by the Code for public associations would also affect pri
vate associations, by requiring that they appear in their statutes. This has 
been the understanding of the Conference of Bishops of Spain,3 when it in
dicated that the lack of control was not the result of "a gap in the norms, 
to be freely filled by a lower legislator, but rather the express will of the 
supreme legislator who, due to the new juridical nature of these entities, 

2. Cf. CBS, Instrucci6n sabre asociaciones can6nicas de ambito nacional, April 24, 
1986, no. 30, in BOCEE 3 (1986), p. 83. For complementary norms promulgated by English 
language conferences of bishops, see Volume V, Appendix 3. 

3. Ibid. 
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has desired that there be a freer and more autonomous system for admin
istering goods. "4 

Any attempt to deprive these associations of patrimonial autonomy, 
besides going against the requirements of the code, would be totally inef
fective. The faithful would channel their patrimonial freedom in another 
way. Thus, it would not be consistent with the distinction established by 
universal norms if the annual rendering of accounts, which is required of 
public associations according to cc. 319 and 1287, were also required or 
imposed in the statutes of private associations. The authority may fulfill 
its supervisory function without the need to eliminate that difference and, 
in specific situations, if there are suspicions or claims of improper use of 
goods of association, it may require a rendering of accounts. Among the 
canons in book V that would be applicable to private associations are c. 
1263, regarding special taxes, c. 264 regarding the seminary tax, c. 1265 re
garding collections, and c. 1267 regarding donations. 

According to some authors, ordinary intervention by the authority in 
private associations with juridic personality would include the so called 
acts of the extraordinary administration, as established in cc. 1291 and 
1295. This is due to the nature of these associations, and because it would 
be the only way in which the authority could fulfill the supervisory duty 
established in c. 325 § 1. 5 However, it would seem better to state that the 
supervision discussed in c. 325 does not include the controls established 
for the so-called acts of extraordinary administration. These acts could be 
controlled, however, if, in a particular case, there was a suspicion that cer
tain acts not only caused patrimonial prejudice to the associations, but 
that the goods were no longer used for the objectives of the association.6 

It cannot be understood that cc. 1291 to 1295 are generally applied to pri
vate associations whether or not they have personality, because, accord
ing to the provisions of c. 1257 § 2 ,  an express reference to these 
associations would be necessary for them to be affected by its provisions. 
Moreover, should this occur, it would imply that in practice the difference 
between public and private associations would disappear. 

4. J. MANZANARES, "Las asociaciones can6nicas de fieles. Su regulaci6n juridica," in 
Asociaciones can6nicas de fieles, cit., p. 134; cf. L. F. NAVARRO, Diritto di associazione e 
associazioni difedeli (Milan 1991), p. 127. 

5. Cf. F. AZNAR GIL, "Los bienes temporales de las asociaciones de fieles . . .  ," cit., p. 212. 
6. Cf. L. MARTINEZ SISTACH, "Asociaciones publicas y privadas de laicos," in Jus 

Canonicum 26 (1986), pp. 173-177. In opposition to this interpretation, cf. F. AzNAR GIL, "Los 
bienes temporales de las asociaciones de fieles," cit., p. 195; idem La administraci6n de los 
bienes temporales de la Iglesia, 2nd ed. (Salamanca 1993), pp. 427-429. 
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3. Dependence on the local Ordinary in matters regarding goods 
received for pious causes 

Canon 325 § 2, in fine, during the drafting of the code, once stated 
that it was dependency on c. 1515 of the C/C/1917, which established for 
private associations a unique and specific dependency on the local ordi
nary. They are under his authority with respect to the goods received for 
pious causes (cf. c. 1301). Canon 1515 of the C/C/19 17 and c. 1301 of the 
current code do not ref er to the local ordinary, but rather to any ordinary. 

This local ordinary, who has no other mission than to ensure compli
ance with pious bequests, is the ordinary of the place that is the recipient 
of the pious legacy or cause. This depends on compliance with the regula
tions on pious bequests, in the reference to c. 1301 and related references. 
It is a firm point in the code that one must comply with the purpose of the 
bequest specifying whether the benefit is to the given place or to the insti
tution for which the pious bequest is intended. The related reference con
firming this interpretation is the canon which determines the proper 
ordinary in connection with the trust ( cf. c. 1302 § 3). In fact, in some situ
ations it would not be easy to define who that local ordinary is. Thus, 
when goods are left for pious causes in general, without specifying more, 
it is debatable whether it is the ordinary of the place where the goods are 
administered or of the association's headquarters. Because of this diffi
culty, the traditional solution is to assign this responsibility, and with it 
any benefit that may arise from the goods, to the ordinary of the last domi
cile of the person making the pious bequest. This same criterion may be 
applied at present, according to the provisions of c. 1413,2°. 

When goods for a pious cause are left to an association that is subor
dinate to an institute of consecrated life (cf. cc. 311 ,  677 § 2), and the ben
eficiary is the same institute or members of the association, pursuant to 
the provisions of cc. 1301 ,  1302 § 3 and 1413, 2° in fine, the ordinary in 
charge is not a local ordinary, but rather the ordinary of the institute. 
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Tit. V. Ch. III. Private Associations of Christ's Faithful c. 326 

§ 1.  Extinguitur christifidelium consociatio privata ad 
normam statutorum; supprimi etiam potest a compe
tenti auctoritate , si eius actio in gravedamnum cedit 
doctrinae vel disciplinae ecclesiasticae, aut scandalo 
est fidelium. 

§ 2. Destinatio bonorum consociationis extinctae ad nor
mam statutorum determinanda est, salvis iuribus 
quaesitis atque oblatorum voluntate. 

§ 1. A private association of Christ's faithful is extinguished in accor
dance with the norms of the statutes. It can also be suppressed by the 
competent authority if its activity gives rise to grave harm to ecclesi
astical teaching or discipline, or is a scandal to the faithful. 

§ 2. The fate of the goods of a private association which ceases to exist is 
to be determined in accordance with the statutes, without prejudice 
to acquired rights and to the wishes of the donors. 

SOURCES: § 2: c. 1515 § 1 

CROSS REF ERENCES: cc. 18, 120, 123, 320, 321 

COMME NTARY 

Jose A. Fuentes 

1. Dissolution of private associations 

This canon makes express provisions for the dissolution of private 
associations, implicitly recognizing their right to exist perpetually. The 
principle of perpetuity, directly provided for juridical persons in c. 120 § 1, 
must be applied to all types of associations, including those not having ju
ridic personality. Perpetuity of associations implies that, according to the 
provisions of c. 120, an association remains in existence as long as one 
member remains, that sole member possessing all the rights of the associ
ation. 

The canon provides for two types of extinction: by the manner estab
lished in the statutes and by a decree of suppression by the competent au
thority. In addition, an association, ipso iure, according to c. 120, which 
directly affects juridical persons but, by analogy, must also be applied to 
associations without juridic personality, is extinguished when its activity 
has ceased to exist for a period of one hundred years. 
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In the original draft of this canon ( c. 69, Schema of 1977) the possi
bility of associations being suppressed by the authority was not contem
plated; there was only a mention of extinction ad normam iuris et 
statutorum. In the Schema of 1980, and in the final text, the possibility of 
suppression by the authority was included but, the phrase indicating that 
possibility ad normam iuris was removed, because nowhere in the Code 
does it state that a private association may be suppressed. 1 

Canon 326 § 1 enables the "competent authority," in truly exceptional 
cases, to suppress a private association. This capacity must be very 
strictly interpreted (cf. cc. 18, 120, and 215), recognizing the difference be
tween the ability of an authority to suppress public associations versus 
private associations. In the case of public associations, its capacity is 
greater, due to the nature of these associations, which could compromise 
the authority as well as the Church itself. Suppression of private associa
tions is defined by much narrower limits. The statements of the canons 
themselves show this clear distinction. With regard to public associations, 
c. 320 § 2 only requires that "grave reasons" exist, leaving the authority full 
discretion in interpreting these situations. On the other hand, for the sup
pression of private associations, c. 326 § 1 defines the situation more pre
cisely: it has to cause grave harm to ecclesiastical teaching or discipline, 
or be the cause of a scandal to the faithful. Merely foreseeing that the as
sociation would become ineffective in its aims or operations or even 
cause harm would not warrant its suppression since the canon states that 
the reason for suppression is that the association's "activity" itself is caus
ing this harm. 

Unlike the case of public associations ( c. 320 § 3), it is not expressly 
required that the association's president and officers be given a hearing 
before the association is suppressed, but by analogy it seems reasonable 
that this requirement be met. 2 With respect to any possible appeal of this 
decision ( cf. cc. 1732ff) , and its effect, although nothing is expressly 
stated in the code, by its very nature it would be suspensive. During the 
drafting of the code, the fact that the suspensive nature of the recourse 
was justified for public associations as follows, quia si esset in devolutivo 
et recursus a Sancta Sede recipiatur, tune auctoritas inferior consocia
tionem suppressam denuo erigere deberet.3 It seems that the same crite
rion may be applied to private associations, although the intervention by 
the lower authority would be different. 

The fact that an association of the faithful may be suppressed does 
not imply a denial of the right to associate. On the contrary, it is based on 
the right to associate and def ends it. The reason is that there is no longer 
any true right to associate, because when the faith or the core of ecclesias-

1. Cf. Comm. 12 (1980), p. 121. 
2. Cf. L. DE ECHEVERRIA, commentary on c. 326, in Salamanca Com. 
3. Comm. 18 (1986), p. 236. 
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tical discipline is endangered, the limits of the fundamental rights of the 
faithful are exceeded. 4 

2. Limitation of activities 

This canon enables the authority to suppress associations in very 
special situations, but we must ask if this means that the authority itself is 
allowed to intervene by limiting the activities of the association. Although 
it may do this in connection with public associations (c. 318 § 2), in princi
ple, the authority does not seem to have the capacity to remove authori
ties from private associations even in grave situations. One author 
believes that this capacity is understood, 5 but it does not seem that it 
could be introduced into the governance of entities not directly subject to 
it in such a way that it would suppress the autonomy of the faithful. If 
there is cause, the authority must assume its responsibility and become in
volved by suppressing an association, but in other situations, it can only 
opt for intermediate solutions envisioned in universal law. We believe that 
the responsibility of the authority must be necessarily interpreted in this 
way, because the principle that he who can do more can also do less is not 
a principle to be applied to the specific capacities for action. Were it other
wise, there would be no differentiation and specificity among the various 
capacities of diverse physical and juridical persons. Moreover, the capaci
ties of the authority in regards to fundamental rights must be strictly inter
preted ( c. 18). An exception to this would be if these measures were set 
down less strictly in the statutes. This is because the authority is the guar
antor of all law, including what is set forth in the norms of an association. 

Other special interventions by the authority involving limitation on 
association activity would also have to be regulated. This would be inter
vention required to def end the right to associate, the communion of the 
faithful , and the general governance of the Church. 6 Moreover, in any 
event, these interventions should be clearly distinguished from any possi
ble special actions by the authority in public associations. 

Which authority is competent for the suppression and, if applicable, 
the limitation of association activities, may be inferred from the provi
sions in a parallel situation: suppression of public associations ( cf. c. 320 
§ §  1 and 2). The Holy See, bishops' conferences, and the diocesan bishop 

4. Cf. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), 
pp. 104-105. 

5. L. CmAPPETTA, fl Cadice di Diritto Canonico. Commento giuridico-pastorale, t. 2 
(Naples 1988), commentary on c. 323, p .  403. 

6. Cf. L.F. NAVARRO, Diritto di associazione e associazioni di fedeli (Milan 1991), p. 132 
and note 248. 

559 



c. 326 Bk II. Pt. I .  Christ's Faithful FUENTES 

have competence in this regard, depending on which authority reviewed 
and approved the statutes. 

3. Designation of goods of extinct or suppressed private 
associations 

In the event of extinction or suppression, the goods of private associ
ations, regardless of whether or not they have personality, must be allo
cated according to the provisions of its statutes ( cf. c. 123). Thus it is 
necessary that the specific regulations of each association provide for this 
situation. Otherwise, there would be a gap in the regulations. For those 
situations for which the statutes do not make a provision, as with public 
associations, c. 123 provides that the goods go to the higher juridical per
son. For private associations, reference is made only to the statutes, with
out any determination for a situation not provided for in its rules. In that 
case, the designation of these goods must be clarified, taking into account 
the origin of the association and the objectives for which it was devoted. 

560 



FUENTES Tit. V. Ch. IV. Special Norms for Lay Associations c. 327 

CAPUT IV 
Normae speciales de laicorum consociationibus 

327 

CHAPTER IV 

Special Norms for Lay Associations 

Christifideles laici magni faciant consociationes ad spiri
tuales fines, de quibus in can. 298, constitutas, eas spe
cia t im quae rerum t e mporalium ordinem spiritu 
christiano animare sibi proponunt atque hoc modo inti
mam inter fidem et vitam magnopere fovent unionem. 

Lay members of Christ's faithful are to hold in high esteem associations 
constituted for the spiritual purposes mentioned in can. 298. They should 
especially esteem those associations whose aim is to animate the tempo
ral order with the christian spirit, and thus greatly foster an intimate union 
between faith and life. 

SOURCES: c. 686; Pius PP. XII, Alloc., 5 oct. 1957 (AAS 49 [1957] 924-
931); LG 31; AA 2, 7, 19 

CROSS REFERENCES: cc. 215, 216, 225, 227, 298 §1 ,  299, 311 ,  529 §2 

COMMENTARY ------

Jose A. Fuentes 

1. Juridical value of the canons regarding lay associations 

The Code ends the regulations on associations with a brief heading 
on lay associations (cc. 327-329). It is easy to recognize the limited pre
ceptive value of these canons. Some authors, taking this into account, and 
the fact that some of their statements repeat what is already established 
regarding all associations of the faithful in general, have viewed all of 
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chapter IV negatively. 1 Notwithstanding , it must be noted that what the 
legislators intend, with the exhortations and the few provisions contained 
in these canons, is simply to demonstrate the importance of the ecclesias
tical status of laypersons, and to again define the manner in which layper
sons fulfill their ecclesiastical mission, by considering their role in 
associations. 

A careful examination of the revisions made by the legislators shows 
that the provisions of these canons are fundamental. These canons, be
cause they stipulate very little, confirm that the responsibility of the au
thority in connection with lay associations is not channeled through 
establishment and determinations, but rather through encouragement , 
support, and supervision. Therefore , these canons, more through what 
they do not say than through what they do , demonstrate a regulatory crite
rion that, while affecting all associations in general, must be manifested in 
a relevant way in lay associations. This criterion of universal law, and its 
particular impact on lay associations, must affect the norms and orienta
tion which on a particular level may be given to associations. 

The lay associations considered in these canons do not coincide with 
what were called "lay associations" from 1917 until Vatican Council II. At 
that time, the term "lay" was applied to associations that were outside the 
public system established in the norms of 1917. Now, in cc. 327 to 329 of 
the Code of 1983,  they are associations consisting of laypersons. Here the 
term "lay," according to the texts of the Council, on which the provisions 
of c. 327 depend (LG 31; AA 19), refers to the faithful who are neither 
clergy nor religious. 

2. Importance of lay associations 

Laypersons, as do any other members of the faithful, have the funda
mental right to associate (c. 215). "In the Church, the right to establish an 
association for religious purposes arises, for lay members of the faithful , 
from baptism which gives each Christian the possibility, duty, and strength 
to actively participate in the communion and the mission of the Church. "2 

This right was proclaimed during the Council (AA 19; cf. also AA 15 and 
LG 37; and, after the Council, especially CL 29). The first canon on lay as
sociations, c. 327, elaborates c. 125 , which proclaims the fundamental 
right of laypersons, in reality the faithful, to work in order that the divine 

1. Cf. E. KNEAL, commentary on c. 327, in J.A. CORIDEN-T.J. GREEN-D.E. HEINTSCHELL 
(eds.), The Code of Canon Law. A Text and Commentary (New York 1985), p .  256; L. DE 
ECHEVERIA, commentary on c. 327, in Salamanca Com. 

2. JOHN PAUL II, Audiencia general, March 23, 1994, no. 3 in Palabra (Documentos 
Palabra) III (1994), no. 36 (English edition: "Lay Groups Promote Church's Mission," in 
L'Osservatore Romano, Weekly Edition, March 30, 1994, p. 11). 
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message of salvation be spread throughout the world. Evangelical activity, 
as indicated in c. 225 , may be performed on a personal level as well as 
through an association. 

The relevance of associations of the faithful in general, and in partic
ular, of lay associations, is continually proclaimed by the Church author
ity. "Ecclesial communion, already present and at work in the activities of 
individuals, finds its specific expression in the lay faithful 's working to
gether in groups" (CL 29). Although a given association may have an un
clear purpose, the right to associate is not incidental, nor is the associated 
apostolate, because as Vatican Council II indicated, this apostolate is "a 
sign of the communion and unity of the Church" (AA 18). Considering 
these aspects, it is understood that fostering lay associations is part of the 
responsibility of pastors. Canon 529 § 2 expressly indicates that one of the 
obligations of parish priests is to foster lay associations. The importance 
of associations would suggest that seeking without serious reason to limit 
the freedom of the faithful to associate, especially lay people , would be 
senseless, and what is more it would cause grave harm to the Church. 

3. Types and aims of lay associations 

In the canons concerning lay associations, very little is said about 
the various types of lay associations. Their diversity would therefore de
pend on the general distinction established for all types of associations: 
some will be public and others private, and among these private associa
tions, some will have juridical personality and others will not. For lay as
sociations, all the canons under the heading on norms common to 
associations (cc. 298-311) will apply. In addition, as regards public associ
ations, they will be subject to the provisions of chapter II of this same title 
(cc. 312-320). If they are private associations, they will be subject to the 
provisions given under the respective heading , chapter III (cc. 321-326), 
and c. 310, which appears to be misplaced in the ordering of the canons. 
Lay associations established by the ecclesiastical authority are public as
sociations (cf. c. 301 § 3). With respect to the possible objectives of these 
associations, c. 327 considers them by referring to the non-exhaustive list
ing in c. 298 § 1. Lay associations can undertake any objective that a bap
tized person may pursue provided that it is consistent with his or her 
vocation as a member of the faithful. Therefore, they are only limited by 
the right to associate itself , as well as by the distinction between the rights 
and capacities of the faithful, simply because they are the faithful who are 
vested with this authority. This difference in function bars private lay as
sociations from matters considered proper to the Hierarchy or that are 
particularly linked to the duties of the hierarchy ( cf. c. 301 § 1 ). 
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John Paul II indicates the importance of diversity in lay associations, 
the range of their methods and areas of their activity, and that their funda
mental purpose is to increase Christian life and cooperate in the mission 
of the Church. The Roman Pontiff has even stated that the "diversity of 
forms of associations is not negative; on the contrary, it is a manifestation 
of the sovereign freedom of the Holy Spirit, that respects and encourages 
the diverse trends. "3 

4 . Lay associations with the aim of animating the temporal order 
with a Christian spirit 

The canon specifically indicates that one of the objectives these as
sociations can pursue is the animating of the temporal order with a Chris
tian spirit. This objective, which doubtless has a unique importance for 
the Church, is directly incumbent on laypersons. 

Canon 327 as well as one of the canons discussing the fundamental 
rights and obligations of faithful laypersons, c. 225, specifically refer to 
the evangelical activity of animating the temporal order with a Christian 
spirit. Although all the faithful have the responsibility to transform the 
world, this duty is incumbent on laypersons in a unique way.4 It is pre
cisely for this reason, and because those who are not laypersons (namely, 
members of religious orders and the clergy), although they also have free
dom in the temporal order, may be limited in their dedication to the nego
tia saecularia (see for example cc. 278 § §  1 and 3; 287 § 2; 607 § 3). The 
principle is set forth in c. 225 , and its importance with respect to the asso
ciations in c. 327 refers only to laypersons and not to the faithful in gen
eral. 5 

The building of the earthly city is not an ecclesiastical mission, but 
rather a ecclesial mission. 6 "By reason of their special vocation it belongs 
to the laity to seek the kingdom of God by engaging in temporal affairs and 
directing them according to God's will" (LG 31). Therefore, in principle , 
associations pursuing this objective must be private associations, because 
it is not incumbent "on the Church's pastors to directly intervene in the 
building up of social life. This duty belongs to the vocation of the laity, 
who act on their own initiative among their fellow citizens. "7 

3. Ibid., no. 4. 
4. Cf. G. Lo CASTRO, "I laici e l'ordine temporale," in fl Diritto ecclesiastico 97 (1986), 

pp. 241-258. 
5. Cf. M• BLANCO, "La libertad de los fieles en lo temporal," in Fidelium Jura 3 (1993), 

pp. 29- 32. 
6. Cf. P. LOMBARDfA, "El Derecho Publico Eclesiastico segun el Vaticano II," in Escritos de 

Derecho Canonico, t. II (Pamplona 1973), p. 396. 
7. SCDF, Instr. Libertatis conscientia, March 22, 1986, no. 80, in AAS 79 (1987), p. 590; 

cf. GS 76 and AA 7. 
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The last phrase of the canon indicates that the task of animating the 
world with a Christian spirit, pursued by lay associations, entails fostering 
a union between faith and life ( cf. AA 19). This means that the activities of 
these associations are to enhance life in such a way that it manifests 
Christian faith in all human activities: social, cultural, and professional. 8 

There are two principles that must govern the life and conduct of lay 
associations when they seek to animate the temporal order with Christian 
meaning. Associations must express their communion with the church, 
which, among other things, requires obedience to the magisterium, be
cause there are times in which the authority has the obligation to proclaim 
doctrinal teachings relative to the temporal order (cf. c. 747 § 2).9 Associa
tions are also, however, to act with autonomy, even with immunity to po
tential interference by others of the faithful or the Church authority in 
their temporal duties.10 Autonomy in temporal affairs is a true right that is 
asserted with respect to the faithful and the ecclesiastical authority. How
ever, this does not rule out intervention by the hierarchy on matters con
cerning the magisterium or governance, in accordance with the channels 
provided ( cf. c. 227).11  

One situation requiring intervention by the hierarchy would be if the 
association should seek to use the Church, to exploit it, or commitit to 
temporal obligations. In these cases, there would be no autonomy for 
those associations, because they would lose the right to associate. Using 
the activities of an association in this sense is opposed to the very right to 
associate, and consequently opposed to what private as well as public as
sociations can be. If a given association should adopt this attitude, in 
order to avoid harm to the Church, the hierarchy must consider even the 
possibility of suppression. The responsibility of the laity in their temporal 
actions, be they individuals or groups, must lead them to "be sufficiently 
Christian so as to respect those in the faith who, in matters of free discus
sion, propose solutions which differ from those which each one of us 
maintains; be sufficiently Catholic so as not to use our Mother the Church, 
involving her in human factions."12 

8. Cf. JOHN PAUL II, "Discurso en el encuentro con sacerdotes, religiosos y laicos," 
Bangkok, May 11 ,  1984, no. 5, in Insegnamenti di Giovanni Paolo II, v. VII, 1 (Rome 1984), 
p 1366. 

9. Cf. A. DE FUENMAYOR, "El juicio moral de la Iglesia en cuestiones temporales," in Ius 
Canonicum, 12 (1972), pp. 106-120. 

10. Cf. P. LOMBARDiA, "Los laicos en el Derecho de la Iglesia," in Escritos de Derecho 
Canonico, t. II, Pamplona 1973, p. 190. 
11 .  Cf. Ma BLANCO, "La libertad de los fieles . . .  ," cit, p. 23. 
12. JOSEMARiA ESCRIVA DE BALAGUER, "Passionately loving the world," in Conversations 

with Monseiior Escrivd de Balaguer (Dublin 1972), p. 140. Regarding the limits of the 
temporal rights of autonomy, cf. P.J. VILADRICH, "La declaraci6n de derechos y deberes de los 
fieles," in El Proyecto de Ley fundamental de la Iglesia (Pamplona 1971 ), p. 157. 
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5. The political role of lay associations 

FUENTES 

The laity have unlimited possibilities for action in the world which 
are as diverse and as varied as legitimate human activity. Among the social 
activities in which the lay faithful may be involved, political action is par
ticularly relevant. Paul VI mentions "the vast, complex world of politics, 
social life, economy ... " 13 

Lay associations are to be involved in political action in such a way 
as not to involve the Church. If an association has only a political objec
tive that association should be established as a civil association and not as 
an association of the faithful. In the event that the aim is to animate the so
cial order with a Christian spirit, and within that animation, activities bor
dering on politics are included, the association must be organized in such 
a way as to manifest its independence with respect to the pastors and 
their governance. The Church as an institution, through its hierarchical 
ministry or through joint activities of the faithful and the pastors, does not 
engage in any political activity. The Council stated that "it is highly impor
tant, especially where there is a pluralistic society, to have a proper con
cept of the relationship between the political community and the Church 
and to clearly distinguish between the actions that Christians individually 
and jointly take on their own behalf, as citizens according to their Chris
tian conscience, and the actions they take in the name of the Church, in 
communion with their pastors" (GS 76). In the diversity of temporal situa
tions, and especially regarding politics, there are not simple solutions. 
Therefore, respect for free choice in all spheres is required, while distin
guishing associations and their concrete solutions, and the mission of the 
faithful, carried out individually or jointly, and the mission and action of 
the hierarchy ( cf. c. 227). 

6. Dependence of lay associations with regard to the organisms of 
the Holy See 

Lay associations, depend on the local ordinary and, if applicable, 
their own ordinary. In their possible relations with the Holy See lay associ
ations are in principle also subordinate to the Pontifical Council for the 
Laity (cf. PB 133-134), although there may be other subordinations (e.g. 
the Secretary of State, or the Pontifical Council for the Family). There are 
some lay associations founded and directed by institutes of consecrated 

13. EN 70. To understand properly the mission of the faithful living in the world, also cf. 
LG 11-12, 31-36; GS 36, 42-43; AA 16-19; CL 42-44. 
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life. These associations, receiving the name of third orders, as well 
as other associations that intend to be institutes of consecrated life 
( cf. cc. 303 , 311, and 677 § 2), are uniquely responsible to the Pontifical 
Council for the Laity as regards their apostolic activities; and as for the 
rest , they are responsible to the Congregation for Institutes of Conse
crated Life and Societies of Apostolic Life (cf. PB 111 and 134). 

567 



c. 328 

328 

Bk II. Pt. I. Christ's Faithful FUENTES 

Qui praesunt consociationibus laicorum, iis etiam quae vi 
privilegii apostolici erectae sunt, curent ut suae cum aliis 
christifidelium consociationibus, ubi id expediat,coope
rentur, utque variis operibus christianis, praesertim in 
eodem territorio exsistentibus, libenter auxilio sint. 

Those who head lay associations, even those established by apostolic priv
ilege, are to ensure that their associations cooperate with other associa
tions of Christ's faithful, where this is expedient. They are to give their 
help freely to various christian works, especially those in the same terri
tory. 

SOURCES: Pius PP. XII, Alloc., 12 oct. 1952; Pius PP. XII, Alloc., 11 ian. 
1953 

CROSS REFERENCES: cc. 311, 323 §2, 394 §1, 529 §2 

COMME NTARY ------

Jose A. Fuentes 

The provisions of this canon refer to a principle affecting all types of 
ecclesial initiatives. All ecclesiastical activities, regardless of who fosters 
them, must be in cooperation with other Christian works throughout the 
world, due to the universal scope of the Church, and, especially with those 
in the same territory. Vatican Council II recommends cooperation among 
the diverse associations, and generally between projects organized and 
headed by the laity, and indicates that, in some cases, cooperation may be 
imperative ( cf. AA 27). Moreover, the Council suggests that boards be cre
ated in the dioceses to "take care of the mutual coordinating of the various 
lay associations and undertakings, the autonomy and particular nature of 
each remaining untouched" (AA 26). With respect to proper autonomy and 
independence, specific laws will determine the ways in which this cooper
ation is achieved. 

As for lay associations, John Paul II summarizes how general coop
eration of the faithful should be understood, "within diversity, a concern 
for unity must always be maintained, avoiding rivalry, tension, monopolis
tic tendencies in the apostolate or tendencies toward predominance, 
which the Gospel itself excludes. There should always be a fostering of 
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the spirit of participation and communion among the different associa
tions in order to truly contribute to the spreading of the Gospel message."1 

The duty to cooperate is formulated in the canon as a responsibility, 
a duty, for those heading lay associations. This duty is complemented by 
the general duty of the pastors to foster and coordinate initiatives, while 
respecting the proper character of each (cf. cc. 301, 305, 394 §1, 529 §2). 

Coordination by associations is promoted by dialogue between the 
faithful of the various institutions, and in particular, dialogue between 
each association and the authority. On the part of the hierarchy, coordina
tion is also fostered when the ecclesiastical authority seeks to promote 
the activities proper to each , to render pastoral services to the various ini
tiatives, to respect the proper charism of each , and to open ecclesial struc
tures to every association. Diocesan councils may be particularly useful 
( cf. c. 511ft). These councils must truly reflect the diversity of the diocese, 
and the apostolate conducted by individuals as well as by associations 
(cf. C. 512). 

On the part of associations, coordination is promoted though esteem 
and respect for the initiatives of other associations and, in general, eccle
sial initiatives, assuming the needs and judgments of pastoral action, and 
through participation in the channels for cooperation. According to the 
Roman Pontiff, "monopolies" and "predominance" are in direct conflict 
with cooperation. 

1. JOHN PAUL II, Audiencia general, March 23, 1994, no. 4 in Palabra (Documentos 
Palabra) III (1994), no. 36 (English edition: "Lay Groups Promote Church's Mission," in 
L'Osservatore Romano, Weekly Edition, March 30, 1994, p. 1 1). 
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Moderatores consociationum laicorum curent, utsodales 
consociationis ad apostolatum laicis proprium exercen
dum debite efformentur. 

Moderators of lay associations are to ensure that the members receive due 
formation, so that they may carry out the apostolate which is proper to the 
laity. 

SOURCES: IM 15; LG 35; AA 4, 28-32; DH 14; AG 26; GS 43, 72 

CROSS REFERENCES: cc. 213, 217, 227, 229 

COMME NTARY ------

Jose A. Fuentes 

1 .  The duty of those who govern lay associations is to impart the 
necessary formation 

This canon sets forth a general principle intended to safeguard and 
confirm the characteristics of lay activity. Within associations, the duties 
and fundamental rights must be established with respect to formation ( cf. 
c. 217), while preserving the freedom of each of the faithful to choose the 
tools for formation. This provision protects this right-duty, indicating that 
those who govern associations are obligated to organize this formation. 

The formation in question in this canon is not the same as the forma
tion envisioned in c. 231 § 1, which is the formation necessary for layper
sons who temporarily or permanently devote themselves to a special 
service in the Church (for example, that needed by professionals who are 
planning to join missionary work). Canon 329, unlike c. 231 § 1, discusses 
lay formation in general, which lay associations can and should communi
cate. The Council indicated that lay formation begins with early educa
tion, and is completed during the course of one's life through various 
means. Among them, associations "Frequently ... are the ordinary channel 
of adequate apostolic training; doctrinal, spiritual and practical" (AA 30). 

Together with the relationships between association members and 
those governing the association, certain aspects of this formation should 
be taken into account, which are not considered in the canon, but which 
have legal relevance and are often determined in the statutes. Among 
these aspects, the following are particularly relevant: the obligation and 
freedom of association members in relation to formation, and the aims 
and fundamental characteristics of said formation. 
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Each member of the faithful is responsible for his own formation 
(CL 64), enjoys complete freedom to be educated, and is allowed to select 
from among the various formational tools manifested in full communion. 
However, the laity, when choosing one or more associations, temper their 
freedom in a certain sense. Although they are and continue to be free to 
educate themselves by any legitimate means, they are committed by their 
connection with an association to fulfill the formative obligations estab
lished in the association statutes. In turn, they may require that the asso
ciation, and those governing it, design its structures to comply with 
whatever formative responsibilities have been established. Thus c. 329, by 
expressly stating that those governing associations have the duty to en
sure said formation, confirms that whoever is responsible for an associa
tion may be urged to perform this duty, according to the statutes, by their 
authority and with the faithful constituting the association. 

2. Purpose andfundamental characteristics of theformation 
which lay associations impart 

Formation imparted to the laity "should be pursued in such a way as 
to take into account the entire range of the lay apostolate, an apostolate 
that is to be exercised in all circumstances and in every sector of life-in 
the professional and social sectors especially-and not confined within the 
precincts of the associations" (AA 30). Therefore, formation must be es
tablished relative to the purpose of the laity, of the ordinary faithful im
mersed in the realities of everyday life. This purpose is none other than to 
transform the world. As indicated in the text of the Council cited above, it 
is a question of formation not only for the activities of the group, or of the 
association, but rather of formation for the Christianization of the world, 
or as the canon states, to "carry out the apostolate which is proper to the 
laity."  "The fundamental objective of the formation of the lay faithful is an 
ever clearer discovery of one's vocation and the ever greater willingness 
to live it so as to fulfil one's mission" (CL 58). 

The formation that the laity must receive, in associations or by any 
other means, cannot be understood as something that is merely incidental 
or limited in purpose. It must strive to be the maximum possible, because 
that is what is required by the sanctity to which the faithful are called, and 
because their mission in the Church and the world is not secondary in na
ture.1 All of the faithful have a vocation to follow Christ in a radical way. 
This all-inclusive vocation must affect the various dimensions of lay for
mation: human, spiritual, doctrinal, and apostolic formation ( cf. AA 29; 
CL 60), which must be imbued with secular meaning. "In this way the lay-

1. Cf. J. HERVADA, "Misi6n laical y formaci6n," in Vetera et nova. Cuestiones de Derecho 
can6nico y ajines (1958-1991), t. 2 (Pamplona 1991), p. 1282. 
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man actively inserts himself deep into the very reality of the temporal 
order and takes his part competently in the work of the world. At the same 
time, as a living member and witness of the Church, he brings its presence 
and its action into the heart of the temporal sphere" (AA 29). The contem
porary canonist, Hervada, has explained in great detail the qualities that 
this lay formation must possess. He indicates that this secular sense, this 
lay mentality, is opposed to infiltrated, alienated, or escapist attitudes, 
which cannot be held by the laity under any circumstances. 2 Naturally, 
those attitudes cannot be allowed in lay associations either. The laity, and 
lay associations, have their own place in the world. They do not go to the 
world, but they are sent to be of the world-and not by the hierarchy, but 
by Christ himself (cf. Jn 17:18)-in order to convert it and reestablish all 
things in Christ (cf. Eph 1 : 10). 

If the aim that everyone must have when forming the laity is to real
ize their duty in the world, then in each of the laity this can only be 
achieved through the unity of life (as discussed in c. 327) ,  which "postu
lates a unitary formation that helps the faithful to live in sanctity, fulfilling 
their mission as active members of the Church, without separating their 
interior life from the ecclesiastical mission, inasmuch as both make de
mands on each other. "3 Recent magisterial statements have ordered that 
lay formation "must be formed according to the union which exists from 
their being members of the Church and citizens of human society" 
(CL 59). "One of the gravest errors of our time is the dichotomy between 
the faith which many profess and the practice of their daily lives" (GS 43; 
cf. AA 20-21 and CL 59). 

John Paul II, in his Christifideles laici Post Synod Apostolic Exhor
tation, has expounded on the place, means, and persons called to assume 
the integral and unitary formation of the lay faithful ( cf. especially no. 61 ). 

2. Cf. J. HERV ADA, "Misi6n laical y formaci6n," in Vetera et nova. Cuestiones de Derecho 
can6nico y ajines (1958-1991), t. 2 (Pamplona 1991), p. 1282. 

3. Cf. J. HERVADA, "Misi6n laical y formaci6n," in Vetera et nova. Cuestiones de Derecho 
can6nico y afines (1958-1991), t. 2 (Pamplona 1991), p. 1282. 
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PARS II 
De Ecclesiae constitutione hierarchica 

SECTIO I 

De suprema Ecclesiae auctoritate 

SECTIO II 

De Ecclesiis particularibus deque earundem coetibus 

PART II 
The Hierarchical Constitution of the Church 

SECTION I 

The Supreme Authority of the Church 

SECTION II 

Particular churches and Their Groupings 

------- INTRODUCTION ------

Eduardo Molano 

1. Communal and hierarchical elements in the constitution of the 
Church: The communio fidelium and the communio hierarchica 

The title of this part of book II of the Code is literally the same as the 
title of chapter III of Lumen gentium. As in the Council Constitution, so in 
the Code, the systematic discussion of the material is included in the book 
on the people of God. Given the relationship between the Code and the 
Council, the reasons justifying this system in each case are very similar. 

In fact, the communio hierarchica is only one of the elements in the 
section on the people of God; the hierarchical constitution does not actu
ally cover all aspects of the constitution of the Church. Therefore, it is ap
propriate for part II of book II to be preceded by part I, on Christ's faithful, 
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which is the other aspect of the constitution of the Church. This commu
nity element-the communio fidelium- and the hierarchical element are 
two complementary aspects of the constitution of the Church and, al
though they are also inseparable, it seems appropriate for them to be dis
tinguished in the systematic ordering of the Code. The part now under 
discussion, then, only refers to one aspect of the constitution of the 
Church (i.e. , the hierarchical structure), and therefore does not include all 
of canonical constitutional law. 

On the other hand, although the hierarchy is only one of the ele
ments of the constitution of the whole Church as such, the constitution 
cannot be conceived of without this hierarchy of divine institution. Hence, 
the entire constitution of the Church is the result of the organic distinc
tion between the community element, which is expressed in the com
munio fidelium, and the hierarchical element, which is manifested in the 
communio hierarchica. Both elements always appear interwoven and in
terrelated in the whole structure of the Church. 

There is, then, a difficulty in distinguishing these two elements accu
rately in a potential systematic ordering of the Code by subject. This or
dering means that part II of book II certainly contains the most important 
elements and structures of the hierarchical constitution of the Church, es
pecially those structures that are of divine institution; however, there are 
also hierarchical elements and structures that are regulated in other 
places in the Code (for example, in the subjects of the power of gover
nance or of the ecclesiastical office, as regulated in titles VIII and IX of 
book I). The same can be said regarding the issue of incardination of the 
clergy or the issue of personal prelatures regulated in titles III and IV of 
part I of book II. 

The Church is the people of God, which is constituted as the body of 
Christ. Canon 204, which introduces book II of the Code, accurately states 
this fact when it affirms that Christ's faithful are incorporated into Christ 
through baptism-they become members of the mystical body of Christ
and are integrated into the people of God. In their own way, they become 
participants in the priestly, prophetic, and royal office of Christ, each ac
cording to his own situation. Therefore, the Church, as regards the body 
of Christ, has an organic structure separated into various offices, by virtue 
of which some fill the offices requiring the full care of souls- characteris
tic of the head-and others the offices which do not require the full care 
of souls-characteristic of the members. 

It is the responsibility of the hierarchy to fill these principle offices, 
for which some of the faithful are qualified through the sacrament of holy 
orders. This qualification is stated in canon 1008: "By divine institution 
some among Christ's faithful are, through the sacrament of order . . .  thus 
constituted sacred ministers . . .  [T]hey fulfill, in the person of Christ the 
Head, the offices of teaching, sanctifying and ruling . . .  " Among the sacred 
ministers authorized by the sacrament of holy orders, special mention 
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should be made of the bishops who, by divine institution, succeed the 
apostles and who "are constituted Pastors in the Church to be the teach
ers of doctrine, the priests of sacred worship, and ministers of gover
nance" (c. 375 § 1). 

The Church thus appears as a hierarchical communion between the 
head and the members, "the meaning of which is not that of a vague affili
ation, but that of an organizational reality, that requires a legal structure, 
and that, in turn, is animated by charity" (pen 2°). This connection be
tween the community and hierarchical elements and the legal element is 
manifested in all structures of the hierarchical constitution of the Church 
in part II of book I. 

2. The communio ecclesiarum 

The communio ecclesiarum also can be divided into universal and 
individual dimensions. In fact, "the Church of Christ, which we profess in 
the Creed to be one, holy, catholic and apostolic, is the universal Church. 
It is the worldwide community of the disciples of the Lord, which is 
present and active amid the particular characteristics and diversity of per
sons, groups, times, and places. Among these manifold particular expres
sions of the saving presence of the one Church of Christ, there are to be 
found, from the time of the Apostles on, those entities that are in them
selves churches because, although they are particular, the universal 
Church becomes present in them with all its essential elements. They are 
therefore constituted '"after the model of the universal Church,' and each 
of them is 'a portion of the People of God entrusted to a bishop to be 
guided by him with the assistance of his clergy."' 

"The universal Church is therefore the Body of the Churches. Hence 
it is possible to apply the concept of communion in analogous fashion to 
the union existing among particular churches, and to see the universal 
Church as a Communion of Churches."1 

The two sections in part II of book I now under discussion are dedi
cated to that double dimension, the universal (section I: "The Supreme Au
thority of the Church") and the individual (section II: "Particular churches 
and their Groupings") dimensions of the Church. These two dimensions 
are also mutually related and inseparable because the particular churches, 
insofar as they are "part of the one Church of Christ," have a particular 
"mutual inner relationship" with the whole that is the universal Church. 
"The one, holy, catholic, and apostolic Church of Christ is truly present 
and active" in each particular church. For this reason, "the universal 
Church cannot be conceived as the sum of the particular churches, or as a 

1 . Cf. CDF, Communionis notio, nos. 7-8. 
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federation of particular churches." It is not the result of the communion of 
the churches, but, in its essential mystery, it is a reality ontologically and 
temporally prior to every individual particular church. 

The different local churches have arisen from the universal Church 
as particular expressions of the one unique Church of Jesus Christ. Aris
ing within and out of the universal Church, they have their ecclesiality in it 
and from it. Hence, the formula of the Second Vatican Council-the 
Church in and formed out of the churches (Ecclesia in et ex Ecclesiis )-is 
inseparable from this other formula: the churches in and formed out of the 
Church (Ecclesiae in et ex Ecclesia). Clearly the relationship between the 
universal Church and the particular churches is a mystery and cannot be 
compared to that which exists between the whole and the parts in a purely 
human group or society. 2 

The unity and mutual involvement between the universal Church and 
the particular churches, in addition to faith and baptism ,  is based above 
all on the Eucharist and on the episcopacy. In turn, the unity of the episco
pacy also claims a principle of unity, the visible foundation of which is the 
Roman Pontiff. As the very idea of the body of the churches calls for the 
existence of a Church that is head of the Churches (i.e. , the Church of 
Rome), so , too , the unity of the Episcopate entails the existence of a 
bishop who is head of the Body or College of Bishops, namely the Roman 
Pontiff. Of the unity of the episcopate , and also of the unity of the entire 
Church, "the Roman Pontiff, as the successor of Peter, is a perpetual and 
visible source and foundation. "3 

The primacy of the bishop of Rome and the College of Bishops is not, 
therefore, extrinsic to a particular church, whose existence is the result of 
a voluntary submission of a federation of particular churches to a univer
sal authority, but rather is intrinsic to the very existence of the particular 
churches because they are churches as such. Thus, for each particular 
church to be fully part of the Church ; that is, to posses the particular pres
ence of the universal Church with all its essential elements and consti
tuted after the model of the universal Church, there must be present in it , 
as a proper element , the supreme authority of the Church-the Episcopal 
College "together with their head, the Supreme Pontiff, and never apart 
from him." The primacy of the bishop of Rome and the episcopal College 
is the proper element of the universal Church that is "not derived from the 
particularity of the Churches," but is nevertheless interior to each particu
lar church. 4 

2. Ibid. , no. 9. 
3. Ibid. , no. 12. 
4. Ibid. , no. 14. 
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3. Different systematic criteria in the two sections of part II of 
book II 

The systematic division of part II of book II corresponds to the dis
tinction between the universal Church and particular churches, which we 
have just discussed. 

Section I discusses the supreme authority of the Church, and 
section II discusses the particular churches and their groupings; however, 
a parallel systematic treatment has not been followed in both sections. 
While section I discusses only the supreme authority of the Church and 
considers only the hierarchical aspect of the universal communio fide
lium, section II has followed a more complete and inclusive focus, taking 
into account all elements of communio and not exclusively the hierarchi
cal aspect. 

Thus, title I of section II is quite significant in expressing this distinc
tion: "Particular churches and the Authority Constituted Within Them." 
Within title I ,  chapter I is dedicated to the particular churches as portions 
of the people of God, using the communio fidelium as a basis. Only later 
in chapter II are bishops specifically discussed as the persons who nor
mally govern the particular churches and always govern dioceses. There
fore, in section I I ,  the particular churches are considered in their 
communal aspect-communio fidelium or portio populi Dei-as well as 
in their hierarchical aspect as containing both offices requiring the full 
care of souls and those that do not. 

For there to be a systematic parallelism between sections I and II, 
section I would have had to be entitled something like "The Universal 
Church and the Supreme Authority Constituted Therein." With this word
ing, perhaps the key ecclesiological concept of Vatican II would have been 
more heavily stressed, placing communio, with all its essential elements, 
in the center of the systematic treatment on the Church and its structures. 
The Roman Pontiff and the College of Bishops, as the supreme authority 
of the Church, would have appeared as a hierarchical central element of 
the universal communio fidelium. This structure would have allowed cer
tain hierarchical structures of the universal Church to be included in sec
tion I. As it stands, these hierarchical structures, due to the systematic 
anomaly to which we have ref erred previously, would have to be outside 
of part II of book II. This organization is the case with personal prelatures, 
which are situated in part I. 

This lack of systematic parallelism can probably be found in a desire 
for normative economy and to avoid useless repetition. In fact, all of part I 
of book II entails a discussion of the universal communio fideliumunder 
the title "Christ's Faithful." Part I of book II includes the community ele
ment of the universal Church, on the basis of which the supreme authority 
of the Church is discussed in section I of part II. 
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A very clear indication of what we mean can be found in canon 204, 
which introduces part I of book II. This canon is divided into two para
graphs that set forth, respectively, the community and hierarchical ele
ments of the universal Church. These paragraphs, with a few variations to 
adapt their content, could very well have introduced part II of book II. 
Section I discusses Christ's faithful and their incorporation into the people 
of God as the universal communio fidelium, and section II refers to the 
hierarchical aspect of the universal Church, "established and ordered in 
this world as a society ... governed by the successor of Peter and the bish
ops in communion with him." 

Beginning with canon 204, all of part I of book II is nothing more 
than a normative development of the universal communio fidelium, mak
ing reference not only to legal statutes common to the faithful, but also to 
the specific statutes of laypersons and the clergy, which include personal 
prelatures and associations of the faithful in the last two titles. 

Because personal prelatures are hierarchical structures of the uni
versal Church established by apostolic authority for certain pastoral du
ties, they could have been systematically included in section I of part II if 
the hierarchical structures of the universal Church rooted in the Petrine 
ministry, and not only of the supreme authority of the Church, were dis
cussed. In the absence of this systematic approach in section I, personal 
prelatures have been included in part I as institutions of the universal 
Church, with a discussion of community and hierarchical elements under 
the governance of a prelate who functions in office as its proper pastor. 

This organizational approach demonstrates how difficult it is to fit 
perfectly together all the pieces in the systematic options taken, and how 
at times some aspects have to prevail over others when all the criteria are 
coordinated. The system adopted regarding the subjects regulated in 
parts I and II of book II particularly emphasize the difficulty in systemati
cally distinguishing the different aspects in which communio is structured 
as communio fidelium, communio hierarchica, and communio eccle
siarum. These aspects are so interwoven that inevitably some institutions 
and structures may appear in one place or another according to the pre
vailing systematic criteria or according to the aspect that takes prece
dence. Therefore, the significance of the systematic options of the Code 
should not be overly stressed, in that they are of necessity relative or even 
just listed as conventions in many cases. 

4. The territorial criterion as a general rule in the determination 
of ecclesiastical structures 

Lastly, it can also be noted that the hierarchical structures that ap
pear in section II of part II reflect above all an entire division of the hierar
chical constitution of the Church based on territorial criteria. This is what 
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occurs with respect to the various types of particular churches described 
in title I ( diocese, territorial prelatures, territorial abbeys, apostolic vicari
ates, and apostolic administrations erected in a stable manner), as well as 
with respect to the groupings of particular churches included in title II 
( ecclesiastical provinces and regions, and the different authorities and 
groupings constituted therein, as metropolitans, particular councils and 
bishops' conferences). 

Obviously, territorial criteria are not unique or essential in the divi
sion of the hierarchical structures of the Church but they are considered 
as the most normal criteria and the general rule (it is manifested thus, for 
example, in c. 372 § 1 with regard to the diocese or other particular 
churches). 

The same can be said in connection with the structures considered 
in the internal ordering of the particular churches referred to in title III of 
section II. Using the diocese as a model, and after discussing the assem
blies and organizations constituted therein (such as the diocesan synod, 
the diocesan curia and its various offices, the presbyteral council and the 
college of consultors, the chapter of canons, and the pastoral council), the 
various parts into which the diocese is divided are discussed, and then 
parishes and the vicars forane are considered, with the last chapter dedi
cated to other public churches and chaplains. 

With respect to these structures, the territorial division criteria may 
be more flexible and, if they refer to smaller groups of people, may be 
more easily adapted to the circumstances. This adaptation occurs, for ex
ample, in the case of parishes. According to the provisions of canon 518: 
"Where it is useful, however, personal parishes are to be established, de
termined by reason of the rite, language or nationality of Christ's faithful 
of a certain territory, or on some other basis." 
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SECTIO I 

De suprema Ecclesiae auctoritate 

SECTION I 
The Supreme Authority of the Church 

------- INTRODUCTION ------

Eduardo Molano 

l .  The connection between this section and other parts or sections 
of the Code 

As we have already stated in the introduction to part II of book II on 
the hierarchical constitution of the Church, section I discusses the consti
tuted authority in the universal Church. Only here is the supreme nature 
of the hierarchical element discussed, and it has not been deemed neces
sary to preface it with any introductory canon in which reference is made 
to another element of the Church, the universal communio fidelium. As 
has already been indicated in the introduction, all of part I of book II is 
dedicated to that subject. Section II of part II assumes, therefore, that the 
universal communio fidelium has already been discussed, so that now 
only the supreme authority constituted therein needs to be covered. The 
systematic divisions of the Code should not lead us to forget that there is 
an obvious connection between section I of part II and all of part I of 
book II. 

On the other hand, if we consider that the Church is structured or
ganically as a communio ecclesiarum, and that the supreme authority of 
the universal Church is also an intrinsic element present in each and every 
particular church, there is also an obvious connection between section I 
and section II of part II of book II. The supreme hierarchical element of 
the universal Church rests on a substratum that may be considered either 
in connection with the universal communio fidelium (part I of book II) or 
in connection with the communio ecclesiarum (section II of part II of 
book II). In either case, the supreme hierarchical element is a necessary 
intrinsic requirement of the communio ecclesiastica. Its systematic isola
tion in section I of part II is only the result of the principle of legislative 
economy, and not because it can really be isolated. 
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2. The subject or subjects of the supreme power of the Church 

The set of canons ( cc. 330-367) regulating this section are divided 
into five chapters, of which chapter I, dedicated to the Roman Pontiff and 
the College of Bishops, is undoubtedly the most important. The other 
four-dedicated to the Synod of Bishops, the cardinals of the Holy Roman 
Church, the Roman Curia, and papal legates, respectively-discuss the 
main organizations and institutions that collaborate in the government of 
the universal Church. In these canons the subjects of supreme ecclesiasti
cal power are discussed, whether they are of divine institution-Roman 
Pontiff and the College of Bishops-or of mere ecclesiastical law, to the 
extent that they share in that power. In this introduction, we will focus 
specifically on the subject or subjects of divine institution. 

When we speak of the supreme authority of the Church, we are refer
ring to that power of the Church that is not subordinate to any other and 
to which all other ecclesiastical power is subordinate; that is, the power 
that is the highest in its own order. A discussion of this topic also entails a 
discussion of power in general, which is considered primarily in title VIII 
of book I. 

To answer the question regarding the subjects of supreme power, it 
is necessary to take into account other matters that depend on this power, 
such as the nature and origin of the power (the role of the sacrament of or
ders and the canonical mission), the separation or division of powers (the 
sacra potestas and its relationship with the power of orders and the power 
of jurisdiction), the various functions of power (be it the question of the 
threefold munus-sanctificandi, docend, and regendi of sacra potes
tas-or of the various functions of the power of jurisdiction in a strict 
sense-legislative, executive and judicial), the various spheres in which 
power is exercised (universal Church or particular churches), and the var
ious means of its exercise (personal or collegial, etc.). 

Considering all that has been discussed (see the respective commen
taries on the subject of power in general), we are still going to limit our
selves, as already mentioned, to the matter of the subject or subjects of 
the supreme authority of the Church. 

The matter has already been suggested in the title of chapter I of this 
section: "The Roman Pontiff and the College of Bishops, "  as well as in the 
two articles into which this chapter is divided, dedicated respectively to 
the Roman Pontiff (art. 1) and the College of Bishops (art. 2). A classic 
theme of canonical and theological literature is raised here, one that has 
been discussed most recently in the Second Vatican Council. From the 
perspective of the magisterium of the Church, Vatican I was only able to 
discuss the Roman Pontiff and the petrine office, while Vatican II was able 
to complete the discussion by clarifying doctrine regarding the College of 
Bishops. The canons of the Code on this issue ( cc. 330-341) attempt to re-
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fleet the conciliar teaching, and many of their statements agree verbatim 
with it. In this case in particular, the documents of the Council are the key 
to interpreting the meaning of these canons. We must also remember that 
almost all of them were taken from the draft of the Fundamental Law of 
the Church, which was not promulgated.1 

Taking into account that the Council does not try to settle pending 
theological or canonical questions, it is worth establishing the identity of 
the subject or subjects of the supreme power of the Church. The classic 
and current answer may be summed up in three theses, each having differ
ent nuances that could give rise to other more or less acceptable subdivi
sions: a) the subject of the supreme authority of the Church is the Roman 
Pontiff; b) the subject of supreme authority is the College of Bishops; or 
c) there are two subjects of supreme authority in the Church: the Roman 
Pontiff and the College of Bishops, but they are two inadequately distinct 
subjects. We will now examine each thesis separately. 

a) The subject of the supreme authority of the Church is the Roman 
Pontiff 

This is a classic position, def ended in the modern era by authors 
such as Cayetano and other post-Tridentine theologians and canonical ex
perts, and more recently, until Vatican II, by authors such as Staffa, Gutier
rez, and Lattanzi.2 This thesis is indebted to other classic approaches on 
the origin and nature of the power of jurisdiction in the Church that have 
recently suffered a crisis. I am ref erring to the approach by which all juris
diction of the Church descends vertically from the Roman Pontiff through 
a predominantly legal channel-canonical mission, and in which the sac
ramental origin of the power is relegated to a second level, if it is even ad
mitted. 

In this approach, the jurisdiction of bishops, although their divine or
igin is admitted, would be transmitted directly by the Roman Pontiff 
through canonical mission, maintaining that origin of divine institution 
only indirectly. Thus, those sharing this thesis have also maintained, at 
least until Vatican II, that only the so-called diocesan bishops had that ju
risdiction and, therefore, only they had the right to participate in an ecu
menical council. According to these authors, an ecumenical council also 
shared that power of the pope when the bishops were called to the ecu
menical assembly and by virtue of the jurisdiction ( of direct pontifical ori-

1. Regarding the concept of the Fundamental Law of the Church, see D. CENALMOR, La 
Ley Fundamental de la Iglesia. Historia y analisis de un proyecto legislativo (Pamplona 
1991). 

2. Cf. D. STAFFA, "De collegiali episcopatus ratione," in Monitor ecclesiasticus 89 (1964), 
pp. 205-263; A. GUTIERREZ, "Collegium episcopale tamquam subiectum plenae et supremae 
potestatis in universam Ecclesiam," in Divinitas 9 (1965), pp. 421- 446; and U. LATTANZI, 
"Episcopalis Collegii ad Papam relatio, "  in Acta congressus internationalis de theologia 
Concilii vaticani II (Rome 1968), pp. 136-145. 
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gin and only indirectly through divine origin) that those diocesan bishops 
already had in their respective dioceses or ecclesiastical districts. 

Presently, and post-Vatican II , it becomes very difficult to defend this 
thesis unless many nuances are added. According to the Council, the pope 
as well as the College of Bishops, with and under the pope, are subjects of 
full and supreme power in the Church. In order to save the present viabil
ity of this classic thesis, one of its supporters has argued that the subject 
of the supreme power of the Church can only be one , and that is the 
Roman Pontiff, at least in its proper and absolute sense or in the main and 
original meaning. The College of Bishops is also this subject when the 
pope transmits that power to it and gives it a share in this power, but it is 
only this subject in a relative and participatory sense, or in a secondary, 
incidental , and contingent sense. 

b) The subject of the supreme power of the Church is the episcopal 
college 

Leaving aside the expressions of conciliar movements employing 
this line of reasoning, this thesis has, in recent times, been def ended by 
writers trying to make it compatible with the teaching of Vatican II. During 
the time of the Council , it was defended by such authors as Rahner and 
Jimenez Urresti and later by others such as Congar.3 It is still defended at 
present by dogmatic theologians and by some canonists. 

According to this thesis, the only subject of the supreme power of 
the Church is the College of Bishops, always with the pope and under the 
pope. But the exercise of the power is manifested in two ways: a) person
ally by the pope, by virtue of his office of head of the College and b) colle
gially by the entire body of bishops, with and under its head. In the first 
case, the exercise of power is concentrated entirely in the head of the Col
lege, the pope. He would act , therefore, as the head of the College and 
even as a representative of the College , although not as its delegate, be
cause his power is not received from the other members of the College. 
The pope's role would encompass a corporeal representation in the bibli
cal sense; for example, in the way that Adam represents sinful humanity 
and Christ the Church, the new people who have been redeemed.The pope 
would not be bound by a mandate from the other members of the College. 
All in all, the pope, although he always acts as the head of the College and 
in communion with its members, would also always maintain his freedom 
to act in exercising his power. As the head, he would also have compe
tence to choose one method or another in exercising it-be it personal or 
collegial. 

3. Cf. K.RAHNER and J.RATZINGER, Episcopado y Primado (Barcelona 1965); T. JIMENEZ 
URRESTI, El binomio "Primado-Episcopado" (Bilbao 1962); and Y.M. CONGAR, "Sinodo, 
primato, e collegialita episcopale," in V. FAGIOLO and G. CONCETTI, eds. , La collegialita 
episcopale per ilfuturo della Chiesa (Florence 1969), pp. 44-61. 
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Supporters of this thesis try to take to extremes the doctrine of colle
giality of the bishops, but also try to respect the primacy of the Roman 
Pontiff. Given that the College of Bishops exists always and as an element 
essential to the constitution of the Church-although it does not act with 
strictly collegial acts, but only at intervals and when it is called by its 
head-there may be other modes of collegial action in the full sense that 
the head of the College has to implement or promote. In fact, the personal 
exercise of power by the head is never an exercise isolated from the other 
members of the College; the pope must act in communion with them, and 
many times that communion is also manifested in different methods of 
collegial functioning or collegiality in its fullest sense. Supporters of this 
thesis also put forward ecumenical motives that would facilitate accep
tance of the petrine ministry by some of the separate churches. 

c) There are two inadequately distinct subjects of the supreme 
power of the Church: the Roman Pontiff and the Episcopal College 

This thesis was already defended during Vatican I and has again been 
defended during Vatican II and at present. The Council itself has used 
some expressions that seem to support this thesis. 

In fact, the Council affirms that "in virtue of his office ... the Roman 
Pontiff has full, supreme and universal power over the Church" and adds 
that "the order of bishops ... is also the subject of supreme and full power 
over the universal Church, provided we understand this body together 
with its head the Roman Pontiff and never without this head. "4 The Roman 
Pontiff on the one hand and the College on the other are also the subject 
(subiectum quoque) of the supreme power over the Church. Although 
these expressions can serve to base this thesis on the texts of the Coun
cils, we have already stated that it is not the mission of the Council to set
tle doctrinal disputes between theologians and canonists, but that 
canonists must make an effort to develop their own arguments as they 
reason their positions. 

Among canonists, notable authors such as Morsdorf and Bertrams 
have defended this thesis. 5 For these authors, it is a matter of reconciling 
two things that may seem contradictory. On the one hand, the principle is 
that in a society, there may only be one supreme power, because if there 
were more than one, one of them would limit the other and it would no 
longer be supreme. On the other hand, the texts of the magisterium affirm 
the existence of two subjects of supreme power, the Roman Pontiff and 
the College of Bishops. In order to reconcile all of this information, ac
cording to these authors, it is necessary to affirm the duality of subjects 

4. LG 22b. 

5. Cf. K. MbRSDORF, "Die hierarchische Verfassung der Kirche, insbesondere der 
Episkopat," in Archiv fur katholisches Kirchenrecht 134 (1965), pp. 88-97; W. BERTRAMS, Il 
potere pastorate del papa e del Collegio dei vescovi: premesse e conclusioni teologico
giuridiche (Rome 1967). 
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and, at the same time, establish an inadequate distinction between them, 
because the Roman Pontiff is present in both subjects of power, whether 
as the Vicar of Christ and pastor of the universal Church, or as the head of 
the College of Bishops. It must also be kept in mind that, as the Council 
makes very clear, in both cases the Roman Pontiff always retains the free
dom to act in exercise of that full and supreme power. 

3. Primacy and collegiality in the governance of the universal 
Church 

Each of these theses, with their particular nuances that sometimes 
depend on the author expressing them, attempts to offer a speculative ex
planation of the question concerning the subject of the supreme power of 
the Church. 6 Each of them tries to underline and stress certain aspects of 
the constitution of the governance in the Church. Therefore, while thesis 
a) tries to defend and guarantee to the maximum the institution and the 
rights of the primacy, thesis b) above all seeks to empower the College of 
Bishops with and under the pope, and thesis c) seeks to find a balance be
tween the affirmation of both subjects and the necessary reduction to 
unity in the exercise of power. To the extent that they respect the realities 
of revelation and of the magisterium, they may be accepted as explana
tions of realities which, going to the roots of the mystery of the Church, 
resist easy simplification and systematization. 

The Code takes no position in this matter, nor does it have the duty 
to do so. Therefore, the attempt to find support for one thesis or another 
in given statements or systematic options seems futile. For example, sup
porters of the collegial subject could see justification for their thesis in the 
systematic option that has grouped all the material under the chapter "The 
Roman Pontiff and the College of Bishops," including just one preliminary 
common canon ( c. 330), before the division into two articles. This canon 
is dedicated to establishing and stressing the relationship between the Ap
ostolic College and the College of Bishops. On the other hand, supporters 
of the two-subject thesis could claim that the presence of two articles to 
discuss the Roman Pontiff and the College of Bishops separately confirms 
a systematic option in favor of their thesis. The Code probably is not at
tempting to take the side of any one thesis in this area. 

Using these many varied sources, almost all of which are taken from 
the 1917 Code or from texts of Vatican II, and many of which were re
ceived through canons of the draft of the Fundamental Law that was not 

6. An analytic exposition on the principal authors and doctrinal positions concerning the 
problems created by episcopal collegiality in its relations with the primate, followed by a 
comparative and critical view, can be seen in G. MAZZONI, La collegialita episcopate: tra 
teologia e diritto canonico (Bologna 1986). 
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promulgated but was later put into the present Code, the Code has dedi
cated a chapter of twelve canons to this important subject of the Roman 
Pontiff and of the College of Bishops. The Code also has dedicated the 
four following chapters of section I to the principal institutions or persons 
that collaborate with the pope in the universal government of the Church. 
Leaving aside canon 330 , which begins this first chapter, five canons 
(cc. 331-335) regulate the office of the pope, and six canons (cc. 336-341) 
regulate the College of Bishops. Thus, a balance is achieved that seems in
tentional. As for the rest, only essential matters are regulated, while pro
viding for legislation outside of the Code for discussions of more specific 
matters, such as those regarding a vacancy in the Apostolic See, for which 
the Code itself has provided certain special rules ( cf. c. 335). 

The canons of the Code leave many possibilities open for the exer
cise of the action of governance in the sphere of the universal Church. The 
style of governance in the Church cannot follow rigid formulas, and it will 
be up to the members of the supreme bodies ( certain individuals, un
doubtedly endowed with certain charisma, together with their personal 
qualities) to apply at each moment and in each historical circumstance the 
most appropriate style for the situation. For this discernment, they also 
have the aid of the Holy Spirit. 

Aside from these distinctions of power, the lines between personal 
and collegial governance are very fluid. On the one hand, the personal gov
ernance of the pope must always be in communion with the episcopate 
and the rest of the Church. On the other hand, collegial governance allows 
extremely ample methods that cannot be reduced to that which strictly 
collegial acts may bring about , such as an ecumenical council. Most acts 
of pontifical governance, at least the most important ones, are more or 
less broad expressions of that collegiality that was rediscovered and en
couraged by the last council. The personal exercise of governance by the 
pope when he acts by virtue of his office as the Vicar of Christ has fre
quent recourse to a collaboration with persons and institutions that are a 
manifestation of a certain collegiality. This is precisely what happens with 
the persons and institutions regulated in chapters II-V of this section I. 
The collaboration that some institutions, such as the Synod of Bishops or 
the Roman Curia, render to the Roman Pontiff as the head of the Church is 
an example of the fact that it will not always be easy to distinguish be
tween personal exercise and collegial exercise of governance. 
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CAPUT I 
De Romano Pontifice deque Collegio Episcoporum 

330 

CHAPTER ! 
The Roman Pontiff and the College of Bishops 

Sicut, statuente Domino, sanctus Petrus et ceteri Apos
toli unum Collegium constituunt, pari ratione Romanus 
Pontifex, successor Petri, et Episcopi successores Apos
tolorum, inter se coniunguntur. 

Just as, by the decree of the Lord, Saint Peter and the rest of the Apostles 
form one College, so for a like reason the Roman Pontiff, the Successor of 
Peter, and the Bishops, the successors of the Apostles, are united together 
in one. 

SOURCES: LG 22, pen 

CROSS REFERENCES: cc. 333 § 2, 336, 375 

COMME NTARY ------

Eduardo Molano 

The Apostolic College and the Episcopal College 

This canon was added at the last minute and had not been included 
in the previous drafts of the Code or in the drafts of the Fundamental Law 
of the Church. It is a verbatim copy of the text of Lumen gentium 22, 
which also begins the discussion of the College of Bishops and its head. 
Since it is the only canon introducing chapter I, and it precedes the sepa
rate discussions of the Roman Pontiff and the College of Bishops in the 
following two articles, it gives the entire chapter a strong collegial empha
sis in keeping with Vatican II. 
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The canon establishes a relationship of similarity and proportionality 
between the Apostolic College and the Episcopal College. There has been 
an intentional attempt to avoid speaking about identity, and only the simi
larity of the relationship is mentioned (pari ratione and not eadem ra
tione, as stated in pen 1 °). 

The expression statuente Domino clearly refers to the will of the 
Lord, and the creation of the Apostolic College refers to divine institution 
within which Peter and the other apostles belong. Therefore, Peter is also 
a member of the College, although he is a member with particular qualities 
who presides over it and is the head. Yet he is also an apostle, and that is 
why it speaks of the other (ceteri) apostles who, together with him, are 
members of the College. Within the College, the position of Peter is that of 
the head and that is why he is above the other apostles, but he is not out
side of the College. 

"The term College is not understood in its strictly juridical sense, that 
is, as an assembly of equals delegating their power to their own president, 
but rather as a stable assembly whose structure and authority must be in
ferred from Revelation" (pen 1 °).  For this reason, it is said that the Lord 
instituted (the apostles) "in the form of a college or permanent assembly, 
at the head of which he placed Peter, chosen from amongst them" (LG 19). 
Additionally, the terms body and order are also often used instead of Col
lege (pen 1 °).  This convention also occurs in canon 336, which discusses 
the Corpus Apostolicum instead of the College. 

Vatican II tried to emphasize that the term College, although it began 
to be used when Roman law was in force (for example, by Tertullian, Saint 
Cyprian, and Saint Leo the Great), it did not mean the same thing when it 
was applied to the Apostolic College versus the Episcopal College. For ex
ample, according to the Roman law concept of Ulpian, a college consists 
of those possessing the same power: "collegarum appellatione hi conti
nentur qui sunt eiusdem potestatis" (Digesta 50, 6, 173). 

Following the Second Vatican Council, the canon expresses the simi
lar but not identical relationship between the first College (Peter-apostles) 
and the second (pope-bishops). This parallel does not imply the transmis
sion of the special power of the apostles to their successors, nor equality 
between the head and its members, but rather only proportionality 
(pen 1 °). The singular role that the apostles played as instruments to 
transmit revelation, or in the promulgation of the sacraments instituted by 
Christ, or by being the founders of churches, etc., ended with them and 
did not pass to their successors. 

The parallel between Apostolic and Episcopal Colleges is valid for 
indicating that the pope as well as the bishops are always inside the Col
lege and not outside of it; that is, the successor of Peter as well as the suc
cessors of the apostles are members of the College. But the successor of 
Peter is a member as the head, and the other bishops are simply members. 
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This distinction implies that within the College there is an organic struc
ture of superiority and subordination between the head and the members. 
The College is always cum and sub Petro. 

Lastly, we must stress the bond of unity established between the 
head and the members of the College, inter se coniunguntur. The expres
sion immediately suggests a unity based on communion and "collegial af
fection," which does not always translate into strictly collegial acts, but 
often does in the full exercise itself. There is an obvious relationship be
tween the expression used by this canon and that of canon 333 § 2: "The 
Roman Pontiff ... is always joined in full communion with the other 
bishops ... "1 

1. For all the canons related to the Roman Pontiff and the Episcopal College, see also 
Z. GROCHOLEWSKI, "Canoni riguardanti il papa e il concilio ecumenico nel nuovo Codice di 
diritto canonico," inApollinaris 63 (1990), pp. 571-610. 
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331 

Ch. I. Art. 1. The Roman Pontiff c. 331 

ART. I 
De Romano Pontifice 

ART. I 
The Roman Pontiff 

Ecclesiae Romanae Episcopus, in quo permanet munus a 
Domino singulariter Petro, primo Apostolorum, conces
sum et successoribus eius transmittendum, Collegii Epis
co porum est caput , Vicarius Christi atque universae 
Ecclesiae his in terris Pastor; qui ideo vi muneris sui su
prema, plena, immediata et universali in Ecclesia gaudet 
ordinaria potestate, quam semper libere exercere valet. 

The office uniquely committed by the Lord to Peter, the first of the Apos
tles, and to be transmitted to his successors, abides in the Bishop of the 
Church of Rome. He is the head of the College of Bishops, the Vicar of 
Christ, and the Pastor of the universal Church here on earth. Conse
quently, by virtue of his office, he has supreme, full, immediate and univer
sal ordinary power in the Church, and he can always freely exercise this 
power. 

SOURCES: c. 218; Pius PP. XI, Enc. Ecclesiam Dei, 12 nov. 1923 (AAS 15 
[ 1923] 573-574); Pius PP. XI, Enc. Mortalium animos, 6 ian. 
1928 (AAS 20 [ 1928] 10); LG 18, 20, 22, 23, pen 3 et 4; OE 3; 
UR 2; CD 2 

CROSS REFERENCES: cc. 131 §1, 135 § 1 ,  273, 330, 333, 336, 381 §1 ,  590 
§2 ,  749 § 1 ,  752, 754-756, 782 §1, 1 196, 1203, 
1273, 1370 § 1, 1372, 1404, 1405 § 1 ,  4° , 1417 §1 ,  
1442, 1444 §2 ,  1629 §1 ,  1656, 1732, etc. 

COMME NTARY ------

Eduardo Molano 

Although canon 330 places the Roman Pontiff within the College, the 
Code has chosen to systematically divide the subject into two articles and 
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treat them separately. First, it discusses the Roman Pontiff in article 1 be
cause it is logical to begin with the head of the College. 

In essence, canon 331 refers to two matters: 1) the office and the ti
tles proper to the Roman Pontiff; and 2) the power and characteristics be
longing to the office of Peter. 

l. The office of Peter 

The canon begins by referring first of all to the pope as the bishop of 
Rome and the successor of Peter (the latter is implied). Only later does it 
enumerate the other pontifical titles it wishes to highlight: head of the Col
lege of Bishops, Vicar of Christ , and pastor of the universal Church on 
earth. This structure seems to indicate a logical sequence in which the 
Roman episcopate appears as the title or capacity on which the rest are 
based. Thus the episcopal nature is also stressed, which is inherent to the 
petrine office, as if to anticipate what is going to be said in canon 332, 
which sets forth the need for episcopal ordination of the Roman Pontiff as 
a necessary prerequisite for obtaining his power. 

In continuity with the statement in canon 330 on the divine institu
tion of the Apostolic College , it is affirmed that the pope is the successor 
of Peter by the will of the Lord. As Vatican I stated, by the will of the Lord, 
the office of Peter would have to remain forever and should, therefore, be 
transmitted to his successors who are the bishops of Rome (Dogmatic 
Constitution Pastor aeternus ch. 2). As both Vatican councils have stated, 
"it is the original basis, perpetual and visible , for the unity of faith and 
communion" (LG 23; cf. Pastor aeternus, in Dz. -Sch. 3050). 

As the bishop of Rome and the successor of Peter, who is the "first of 
the Apostles," the pope is also necessarily the head of the Episcopal Col
lege, Vicar of Christ, and pastor of the entire Church. In the first place, he 
must always be the bishop of Rome and, because he is, he becomes the 
head of the College of Bishops. The need for the pope to belong to the Col
lege as a member who is always inside and not outside the College , is once 
again stressed, even if he is its hierarchical superior because he is the 
head. 

The fact that his status as the head of the College comes prior to that 
of the Vicar of Christ and the pastor of the Church in the enumeration of 
the pontifical titles in the canon, it does not imply so much an ontological 
hierarchy between the titles as a logical sequence in connection with the 
status of the bishop of Rome. Furthermore, it seems futile to consider 
which of these titles occupies the primary hierarchical level because each 
and every one of them belongs to and is inseparable from the condition of 
the Roman Pontiff. 
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The office of the Vicar of Christ, which the popes of the Middle era 
reserved for themselves, does not belong to them exclusively because 
bishops are also vicars of Christ in their respective dioceses, and their 
power proceeds directly from God (LG 27). In the case of the pope, this 
title assumes special meaning that is particularly linked to his position as 
the pastor of the universal Church. That is why doctrine coined the term 
vicarious power to describe pontifical power (for example, the power to 
dissolve the marriage bond in certain specific cases), because it is in a 
sense different from how this term is applied to other ecclesiastical of
fices. 

The office of pastor of the universal Church on earth is also very 
close to the status of Vicar of Christ ( eternal pastor [Pastor Aeternus] in 
the terminology of Vatican I). This title also means the episcopal office of 
the pope as the bishop of the catholic Church (Ecclesiae catholicae epis
copus) according to the terminology often used by Paul VI (which was 
used, for example, to promulgate the documents of Vatican II). Vatican I 
had described pontifical power as "potestas vere episopalis, "  precisely to 
stress the status of the pope as the pastor of the universal Church with 
true power of jurisdiction (Pastor Aeternus ch. 3). Bishops are also the 
"proper pastors" of their faithful, but only within the territory of their dio
ceses (LG 27). The fact that vere episcopalis is such a clear characteristic 
of pontifical power by virtue of the papal office and the pope's status as 
the bishop of Rome and the pastor of the entire Church, that the canon 
sees no need to include it expressly in the enumeration of the characteris
tics of pontifical power. 

2. The power of the pope and its properties 

The canon establishes that there is a connection between the munus 
petrinum and the power of the pope (qui ideo). We have already noted 
that the raison d'etre of the office of Peter consists of being the origin and 
basis , perpetual and visible, for the unity of faith and communion in the 
entire Church. To this end, the pope has been endowed with a power the 
properties of which are described in the second part of this canon: it is an 
ordinary, supreme, full, immediate, and universal power in the Church and 
can always be freely exercised. 

a) Ordinary 

This is a power that the pope possesses by virtue of his office, vi 
muneris sui, and therefore, not as a physical person, but rather as the 
holder of the highest office of the governance of the universal Church. It is 
evident that the pope does not exercise this power when acting as a pri
vate person or merely as one of the faithful, and that the state of ordinary 
cannot be taken in its common sense meaning-as if the pope continually 
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exercised his power-but in its technical meaning. It is the power that is 
attached to the office he possesses in the sense of canon 131 §1 .  

b) Supreme 

He is not subordinate to any other human power, be it ecclesiastical 
or temporal, and therefore enjoys the highest rank in the human order. 
The consequences of this status of superiority of the pontifical power are 
found in different canons in the Code; for example, in the classic principle 
taken by canon 1404: "The First See is judged by no one." The conse
quence of this principle is that acts and decisions violating this provision 
cannot be carried out (c. 1406 § 1). In addition, because the Roman Pontiff 
is the "supreme judge for the whole catholic world" ( c. 1442), "there is nei
ther appeal nor recourse against a judgment or a decree of the Roman 
Pontiff' (c. 333 § 3; see also cc. 1629 1 ° and 1732). The Code establishes 
penal sanctions of censure against anyone "who appeals from an act of the 
Roman Pontiff to an Ecumenical Council or to the College of Bishops" 
(c. 1372). 

This supreme status of papal power is also manifested in connection 
with other aspects of the activity of the Church, which at times are not 
strictly juridical. Thus, for example, with regard to the missionary activity 
of the Church, the pope and the College of Bishops "have the responsibil
ity for the overall direction and coordination of the initiatives and activi
ties which concern missionary wor k and cooperation" (c. 782 § 1). 
Moreover, with respect to the patrimony and the ecclesiastical goods, the 
Roman Pontiff "is the supreme administrator and steward of all ecclesias
tical goods" (c. 1273). Likewise, "under the supreme authority of the 
Roman Pontiff, ownership of goods belongs to that juridic person which 
has lawfully acquired them" ( c. 1256). 

c) Full (plenitudo potestatis) 

This characteristic of power means that the pope possesses all of the 
power that Christ has given to the Church and, therefore, the power nec
essary and sufficient to govern the Church in all orders and spheres of the 
ecclesiastical realm. The fullness of pontifical power includes all the 
power of orders as well as the power of jurisdiction, and it extends to all 
the functions of sacra potestas: munus sanctificandi, docendi, and reg
endi. It also extends to all the functions of governance in the strict sense: 
legislative, executive, and judicial (c. 135 § 1). 

The termfull does not mean that the pope is not subject to any limi
tations. Because he is at the service of the Church, the ends of the Church 
itself are what define the scope of his power: "The Roman Pontiff, has 
been granted by divine institution, full, immediate, and universal power 
for the care of souls ... As pastor of all the faithful his mission is to pro
mote the common good of the universal Church and the particular good 
of the churches" (CD 2). Therefore, it is a power to serve the ends of the 
Church, a power that must respect the constitution and structure of the di-
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vinely instituted Church (including faith, the sacraments, and the ecclesi
astical system itself, with the existence of the episcopate, of particular 
churches, the rights of the faithful, etc.). 

d) Immediate 

The pope may exercise his power in relation to each and every one 
of the faithful and in relation to each and every one of the particular 
churches without the need for permission, authorization, or license from 
the respective bishops or ordinaries. As a result of this characteristic, the 
faithful also have the right to address the pope directly to express their pe
titions or wishes. 

This characteristic of papal power also has many different manif es
tations in the Code; for example, "any of the faithful may either refer their 
case to, or introduce it before, the Holy See, whether the case be conten
tious or penal. At any instance of the trial and no matter the status of the 
trial at that particular moment" (c. 1417 § 1). On his part, the pope may 
also reserve any case to himself (c. 1405 § 1,4°) "either motu proprio or at 
the request of the parties" ( c. 1444 § 2). This characteristic is also evident 
in the "special obligation to show reverence and obedience to the Su
preme Pontiff and to their own Ordinary" that all members of the clergy 
have (c. 273). Equally, "individual members [of the institutes of conse
crated life] are bound to obey the Holy See as their highest superior, by 
reason also of their sacred bond of obedience" (c. 590 § 2). The Roman 
Pontiff may dispense those in the Church from all types of vows and oaths 
( cc. 1196 and 1203). 

It is worth noting that this immediate power of the pope "over all 
particular churches and their groupings ... reinforces and def ends the 
proper, ordinary and immediate power which the bishops have in the par
ticular churches entrusted to their care" (c. 333 §1), and that "in the dio
cese entrusted to his care, the diocesan bishop has all the ordinary, 
proper, and immediate power required for the exercise of his pastoral of
fice, except in those matters which the law or a decree of the Supreme 
Pontiff reserves to the supreme authority or to some other ecclesiastical 
authority" (c. 381 § 1). 

e) Universal 

The power of the pope is extended in its exercise to all areas of the 
Church, be they territories, persons, or matters, provided they fall within 
the ecclesiastical order. None of these areas is removed from pontifical 
authority, nor can any of them be reserved by any other authority without 
the consent of the pope. 

f) That can always be freely exercised 

This last addition to the canon corresponds to an addition made by 
Vatican II with respect to the remaining characteristics of the power that 
were already mentioned in Vatican I (plenam, supremam et universalem 
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potestatem ). The meaning is clear because if the pope could not always 
exercise this power freely, it would not be a full and supreme power. The 
text of Lumen gentium 22 and the canon deliberately state "semper 
libere" and not "semper et libere" in order to avoid the impression that the 
pope may continuously and arbitrarily meddle in the affairs that are the 
competence of bishops in their dioceses. In Lumen gentium, preliminary 
explanatory note 4 °, the same idea is expressed when it affirms that "the 
Pope may, if he so desires, exercise his power at any time ('omni tempore, 
ad placitum') , as required by his own ministry." 1 

Another consequence of this freedom of the pope in the exercise of 
his power is that it is within his judgment and discretion to decide the 
methods, personal or collegial, for executing it, although he must take into 
account "the needs of the Church, which vary with the passing of time" 
(pen 3°). Lastly, the pope is never legally bound by the votes of the other 
members of the College, and it is within his discretionary judgment to 
choose the methods and manners for obtaining assistance that may be 
rendered by the other bishops, taking into account the good of the Church 
and the needs of the faithful. 2 

1. Cf. G. PHILIPS, La Iglesia y su misterio I (Barcelona 1968), pp. 365-366. 
2. For all these characteristics of power, see also J. HERVADA, Elementos de derecho 

constitucional can6nico (Pamplona 1987), pp. 274-277. 
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332 

Ch. I. Art. 1. The Roman Pontiff c. 332 

§ 1 .  Plenam et supremam in Ecclesia potestatem Roma
nus Pontifex obtinet legitima electione abipso ac
ceptata una cum episcopali consecratione. Quare,  
eandem potestatem obtinet a momento acceptationis 
electus ad summum pontificatum,qui episcopali cha
ractere insignitus est. Quod si charactere episcopali 
electus careat, statim ordinetur Episcopus. 

§ 2. Si contingat ut Romanus Pontifex muneri suo renun
tiet, ad validitatem requiritur ut renuntiatio libere 
fiat et rite manifestetur, non vero ut a quopiam ac
ceptetur. 

§ 1. The Roman Pontiff acquires full and supreme power in the Church 
when, together with episcopal ordination, he has been lawfully 
elected and has accepted the election. Accordingly, if he already has 
the episcopal character, he receives this power from the moment he 
accepts election to the supreme pontificate. If he does not have the 
episcopal character, he is immediately to be ordained bishop. 

§ 2. Should it happen that the Roman Pontiff resigns from his office, it is 
required for validity that the resignation be freely made and properly 
manifested, but it is not necessary that it be accepted by anyone. 

SOURCES: § 1: c. 219; Pius PP XII, Ap. Const. Vacantis Apostolicae Se
dis, December 8 dee. 1945, 101 (AAS 38 [1946] 97); CD 2; 
RPE 88 
§ 2: cc. 185, 186 

CROSS REFERENCES: cc. 124-128, 146-156, 184, 187-189, 331, 336 

C OMME N TARY 

Eduardo Molano 

I. The acquisition of the power of the pope 

The canon establishes the requirements for the pope to acquire full 
and supreme power. Pontifical power is acquired when the two elements 
are present that current regulations deem constitute that power: a) the act 
of legitimate election followed by the act of acceptance by the elected 
party and b J episcopal ordination of the elected party. Until the combina
tion of both of these elements takes place (una cum), the pontifical power 
is not fully constituted. This is so in current canon law, at least according 
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to the provisions of positive ecclesiastical law, without prejudice as to 
whether it is also according to divine law. 

The legislator of the canons did not want to decide expressly the 
theological and canonical question of the origin of pontifical power, nor 
the constitutional role played by election-acceptance and the role played 
by episcopal ordination of the elect. The question arose during the discus
sion of the outlines for the draft of Lex Ecclesiae fundamentalis, and in 
order to make it clearer that the Code should not settle the matter author
itatively, the term iure divino was finally deleted after being included in 
all the previous drafts. 1 

There was also an awareness that the actual possibility of electing a 
layman as pope, or even a member of the clergy who was not a conse
crated bishop, was rather remote. On the other hand, it is not the mission 
of the legislators to settle doctrinal disputes. According to the Council and 
post-conciliar doctrine, which favors unity and not separation between 
the power of orders and the power of jurisdiction, the canon has clearly 
stated the need for a combination of both elements in order that , at least 
by ecclesiastical law, the supreme power of the Roman Pontiff be consti
tuted. 

This legislative option is also consistent with the statements in the 
commentary of the previous canon. If the pope is above all the bishop of 
Rome and the successor of Peter, and through obtaining the Roman epis
copate, he becomes the Vicar of Christ and the pastor of the universal 
Church, he cannot take office nor the power he acquires unless there is 
prior episcopal ordination. In order to be the head, it is necessary to be a 
member and, in order to be a member of the College, sacramental conse
cration and hierarchical communion are needed according to Vatican II 
and canon 336 of the Code. This requirement establishes validity for all 
who are members of the College, including the head. 

As is evident , the issue of the origin of pontifical power is not incon
sistent with the issue of the origin of power in general; therefore, the an
swer to this question is related to the answer given regarding the origin 
and basis of ecclesiastical power; that is, the role played by the sacrament 
of holy orders and canonical mission. In the case of pontifical power, it is 
the role played by episcopal ordination of the elect and its relationship 
with the so-called "divine mission" that is received through the act 
of election-acceptance. In accordance with the doctrine that deems epis
copal ordination to be the cause and origin of at least a part of ecclesiasti
cal power, and that the canonical mission is more a complementary 
element with regard to determination of its sphere of exercise, canon 332 
§ 1 has required episcopal ordination, together with the divine mission for 
the origin and constitution of papal power. 

1. Cf. Comm. 8 (1976), p. 96. 
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Consistent with this provision, the canon then establishes that if the 
elected party is a bishop, he obtains power from the moment of his accep
tance. If not, he must immediately (statim) be consecrated as a bishop. 

The canon has absorbed a substantial part of the provisions of the 
Apostolic Constitution Romano Pontifici eligendo, promulgated by 
Paul VI on January 10, 1975, which has been replaced with the Apostolic 
Constitution Universi Dominici Gregis, promulgated by John Paul II on 
February 22, 1996. This document also contains the current legal proce
dure on election of the pope by the cardinals meeting in conclave, accord
ing to a procedure dating back to the early Middle era. 2 

2. Resignation from the papal office 

Loss of the papal office can occur in several ways. The most com
mon is death, and it is so obvious that the Code has not felt the need to 
mention it. Leaving aside the consideration of other possible doctrinal sit
uations-such as psychological insanity, heresy, schism, or apostasy
canon 332 § 2 only refers to resignation as a possible case of the loss of 
power. 

For the act of resignation to be valid, the Code requires that it be 
done freely and properly manifested, but no act of acceptance is required. 
Therefore, as with all legal acts, the resignation must be free and without 
willful defects or errors rendering a legal act invalid (cc. 124-128; 187-
189). On the other hand, in order to safeguard the necessary juridic conse
quences, it is logical that the legislator would also expressly require that 
the desire to resign be properly manifested in such a way that there is 
clear evidence thereof. No given form is required, although it is logical 
that it be in writing before witnesses, which is the ordinary procedure for 
this type of act (c. 189 § 1). 

As for the lack of a requirement for acceptance by anyone, it is also a 
consequence of the principle that "the First See is judged by no one,"  
which appears so frequently in canon law (cf. commentary on c. 331). 

2. Cf. J.L. GUTIERREZ, commentary on c. 332, in Pamplona Com, p. 249. 
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§ 1.  Romanus Pontifex, vi sui muneris, non modo in uni
versam Ecclesiam potestate gaudet, sed et super 
omnes Ecclesias particulares earumque coetus ordi
nariae potestatis obtinet principatum, quo quidem 
insimul roboratur atque vindicatur potestas propria, 
ordinaria et immediata, qua in Ecclesias particulares 
suae curae commissas Episcopi pollent. 

§ 2. Romanus Pontifex, in munere supremi Ecclesire Pas
toris explendo, communione cum ceteris Episcopis 
immo et universa Ecclesia semper est coniunctus; 
ipsi ius tamen est, iuxta Ecclesiae necessitates, de
terminare modum, sive personalem sive collegialem, 
huius muneris exercendi. 

§ 3. Contra sententiam vel decretum Romani Pontificis 
non datur appellatio neque recursus. 

§ 1. By virtue of his office, the Roman Pontiff not only has power over the 
universal Church, but also has pre-eminent ordinary power over all 
particular churches and their groupings. This reinforces and def ends 
the proper, ordinary, and immediate power which the bishops have in 
the particular churches entrusted to their care. 

§ 2. The Roman Pontiff, in fulfilling his office as supreme pastor of the 
Church, is always joined in communion with the other bishops, and 
indeed with the universal Church. He has the right, however, to deter
mine, according to the needs of the Church, whether this office is to 
be exercised in a personal or in a collegial manner. 

§ 3. There is neither appeal nor recourse against a judgment or a decree 
of the Roman Pontiff. 

SOURCES: § 1: c. 218 § 2; Pius PP XI, Enc. Mortalium animos, 6 ian. 
1928 (AAS 20 [1928] 15); Pius PP. XI, Enc. Ad salutem, 20 
apr. 1930 (AAS 22 [1930] 211-212); Pius PP XI, Enc. Lux ve
ritatis, 25dec. 1931 (AAS 23 [1931] 497-505); Pius PP. XII, 
Enc. Mystici Corporis, 29 iun. 1943 (AAS 35 [1943] 210-213, 
227); Pius PP. XII, Enc. Sempiternus rex, 8 sep. 1951 (AAS 
43 [1951] 633); LG 13, 18, 22, 27; CD 2, 8 
§ 2: Pius PP XII, Enc. Mystici Corporis, 29, 1943 (AAS 35 
[1943] 210-215) ; Pius PP. XII, Enc. Fidei donum, 21 apr. 
1957 (AAS 49 [1957] 236-237); LG 13, 18, 22, 23, 27, pen 3 et 
4; AG 22; Syn. Bish. Nunc nobis, 25 oct. 1969 
§ 3: C. 228 § 2 
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CROSS REFERENCES: cc. 87, 291, 331, 337 § 3, 373, 375, 377, 381 § 1, 
391, 399-400, 431, 435-437, 449 § 1, 1404, 1629, 
1°, 1732 

COMME NTARY ------

Eduardo Molano 

l. The primacy of the pope over particular churches and their 
groupings 

Paragraph 1 of this canon clearly establishes two points: a) that the 
primacy of the bishop of Rome is exercised not only over the universal 
Church as a whole, but also over all particular churches and their group
ings and b) that the exercise of that preeminent power is not intended to 
diminish or reduce the scope of competence of the ordinary power of the 
bishops in their churches, but rather to reinforce and defend it. 

With respect to the first point, it must be said that it is a particular 
manifestation of the immediate power of the pope by virtue of his office 
( cf. commentary on c. 332). This canon clarifies the fact that Roman pri
macy is not only exercised over the universal Church as a whole, as if it 
were an abstract entity (this would presuppose an inadequate concept of 
the universal Church), but rather presupposes the Church constituted as a 
communio ecclesiarum in which the universal Church is present and sub
sists in the particular churches by virtue of that mutual interiority that is a 
consequence of their organic structure. Therefore, the pope also has ordi
nary power over each one of the particular churches united in commun
ion with the Church of Rome, although that ordinary power has no reason 
to be exercised continually (it is not ordinary in the common sense but 
rather in the technical sense). 

What is intended in this canon is not to deny the power- which is 
ordinary, proper, and immediate-that the bishops have in their churches 
(c. 381 § 1), but precisely to reinforce and defend that power in the sense 
expressed by Lumen gentium 27 ("their power is not nullified by the su
preme, universal power, but on the contrary, it is affirmed, reinforced, and 
defended"). For this reason, during discussions of the schemata 
prior to the Lex Ecclesiaefundamentalis, there was no desire to delete 
paragraph 1 of the canon in spite of the request of one of the consul tors on 
the Code Commission. 1 

1. Cf. Comm. 8 (1976), p. 97. 
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It is also clear that the exercise of the power of the bishops "is ulti
mately controlled by the supreme authority of the Church and can be con
fined within certain limits should the usefulness of the Church and the 
faithful require that" (LG 27). This is the reason for the practice of reserv
ing certain cases for pontifical judgment , whether in favor of the Roman 
Pontiff himself or another ecclesiastical authority ( c. 381 § 1 ). 

Furthermore, the power of the pope over the particular churches and 
their groupings is exercised in different ways, as established in many 
cases by law; for example, with respect to the creation or erection of cer
tain structures (see cc. 373, 431, 435, 449 § 1, etc.) or in the naming and ap
pointment of the bishops presiding over them (cc. 377 § 1, 437 § 1, etc.). 
There is also a certain vigilance exercised over the particular churches 
and their groupings (cc. 399, 400 , 436 § 1 ,1° , etc. ) ,  and certain reserved 
rights (for example, in the dispensation of the law of celibacy in c. 291, or 
in the dispensation of universal laws regarding procedural or penal law in 
c. 87, etc.). 

2. The Roman Pontiff and communion with other bishops and the 
entire Church 

Paragraph 2 of the canon was introduced at the end of the writing of 
the draft of the Lex Ecclesiae fundamental is. 2 There was an attempt to 
situate this canon within the context of the various aspects of the com
munio ecclesiastica. If paragraph 1 must be understood within the frame
work of the communio ecclesiarum, paragraph 2 is situated within the 
context of the communio hierarchica that must exist between the Roman 
Pontiff and the bishops as members of the same College ,  and even be
tween the Roman Pontiff and the universal Church. The exercise of pre
eminent power is not exempt from the principle of communion in the 
Church, and the pope himself as the head of the Church cannot be sepa
rated in his activity from the body of pastors nor from the body of the uni
versal Church, of which he himself is a qualified member. The preeminent 
or collegial exercise of power is thus placed in a context of communion 
(communione .. . est coniuctus), which entails mutual and reciprocal re
quirements between the members-head and body. 

As an essential complement to this communion requirement, the 
canon also clarifies the prerogatives of the head; the pope has the exclu
sive right to select the manner, personal or collegial, of exercising his of
fice, taking into account "the needs of the Church. " A characteristic of the 
power of the pope is that he is always able to exercise this power freely 
(cf. commentary on c. 331); therefore , when it comes time to decide be
tween personal or collegial exercise of power, he is not bound legally to 

2. Ibid., p. 98. 
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any other human circumstance. Nonetheless, in that it is a power in ser
vice of the ends and the good of the Church, the discretionary judgment of 
the pope must develop while bearing in mind and considering "the needs 
of the Church" (iuxta Ecclesiae necessitates). It would not be lawful to do 
otherwise, because the pope cannot act arbitrarily, and this is the only 
binding obligation on the pope when he exercises his right to choose. 

In paragraph 3 we find evidence of the principle of Prima Sedes a 
nemine iudicatur ("the First See is judged by no one"), mentioned in 
canon 1404. Technical terminology is used to rule out any judicial appeal 
or administrative recourse against acts of the Roman Pontiff performed ei
ther juridically (judgments) or administratively (decrees). In the respec
tive sections of the Code, this provision on pontifical acts is expressed in 
concrete terms. With regard to judicial appeal, it is expressly established 
that "no appeal is possible against a judgment of the Supreme Pontiff him
self, or of the Apostolic Signatura" (c. 1629, 1°), and as for recourse 
against administrative decrees, those acts "given by the Roman Pontiff 
himself or by an Ecumenical Council" are expressly excepted ( c. 1732). 
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In eius munere exercendo , Romano Pontifici praesto 
sunt Episcopi, qui eidem cooperatricem operam navare 
valent variis rationibus, inter quas est synodus Episcopo
rum. Auxilio praetera ei sunt Patres Cardinales, necnon 
aliae personae itemque varia secundum temporum neces
sitates instituta; quae personae omnes et instituta, no
mine et auctoritate ipsius , munus sibi commissum 
explent in bonum omnium Ecclesiarum, iuxta normas 
iure definitas. 

The bishops are available to the Roman Pontiff in the exercise of his of
fice, to cooperate with him in various ways, among which is the synod of 
Bishops. Cardinals also assist him, as do other persons and, according to 
the needs of the time, various institutes; all these persons and institutes 
fulfill their offices in his name and by his authority, for the good of all the 
Churches, in accordance with the norms determined by law. 

SOURCES: c. 230; CD 10; Paulus PP. VI, mp Pro comperto sane, 6 aug. 
1967, I, II (AAS 59 [1967] 883); REU prooemium § 1; Syn. 
Bish. Nunc nobis, 25 oct. 1969 

CROSS REFERENCES: cc. 331, 333 § 2, 342-367, 375 

COMME NTARY ------

Eduardo Molano 

Collaborators of the pope in the governance of the universal Church 

This canon discusses the cooperation that various persons and insti
tutions give the pope in the exercise of his office. This canon was drafted 
with the aim to make it clear that this covers the personal exercise of pon
tifical power and not its collegial exercise: "Here the question is only that 
of the aid given to the Roman Pontiff, when he acts in communion but on 
his own personal initiative ... However, the idea is clearer [ a reference to a 
phrase from the draft for the Lex Ecclesiae fundamental is project] ,  and 
cannot be understood as if it were a collegial act." 1 The collaboration men
tioned here enters the field of collegiality in a broad sense, and it could 
easily be described as collegial collaboration. This is how Pope John Paul 
II has described it when referring to a very clear, concrete example of this 

1. Comm. 8 (1976), p. 99. 
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collaboration: the collaboration rendered by the bishops and other per
sons and institutions in the development of the Code itself ("idem Codex 
habendus est veluti fructus 'collegialis cooperationis"' [SDL]). 

This canon is of interest precisely because it offers a basis, with 
some concrete examples, of what this personal exercise of power can be 
in communion with the bishops and with the entire Church ( c. 333 § 2). 
The canon also explains what this collegiality can be in a broad sense, 
which the pope can always freely advance in the governance of the 
Church. First, it refers to the collaboration that bishops can give the pope 
in various ways, one of which has been specified by the institution of the 
Synod of Bishops. Secondly, it refers to the help rendered by the cardinals 
and by other persons and institutions. 

In this canon, it was intended not to mention any type of specific per
sons or institutions (as it did before with the Synod of Bishops) , thus leav
ing a door open for various possibilities "according to the needs of the 
time." Among these persons and institutions, the legates of the Roman 
Pontiff and the Roman Curia must be included because the Code itself re
fers to them in chapters IV and V, respectively, of this same section. 

In the last paragraph, the canon establishes that all of these persons 
and institutions fulfill the offices entrusted to them in the name of the 
Roman Pontiff and with his authority; that is, they act with vicarious 
power. This implies that we are only discussing those persons and institu
tions that cooperate with the Roman Pontiff in the government of the uni
versal Church. 

There are other persons and institutions that also cooperate with the 
pope in his pastoral tasks as the pastor of the universal Church, and 
which are also mentioned in this part of the Code. This pastoral coopera
tion occurs with those "institutions and communities established by Apos
tolic Authority for specific pastoral tasks. They belong as such to the 
universal Church, though their members are also members of the particu
lar churches where they live and work. "2 Among them are personal prela
tures or military ordinariates. The raison d'etre of the ordinariates is 
precisely to render that pastoral collaboration that the apostolic authority 
erecting it makes available to the particular churches. Because it is not a 
matter of strictly structures of governance for cooperating with the pope 
in the governance of the universal Church, but rather pastoral structures 
(although they also include a hierarchical governmental structure for their 
own members) , they are not exactly included among the institutions re
f erred to in this canon. They are not considered in the chapters of this sec
tion , which are devoted only to collaborators with the Pontiff in the 
universal governance of the Church. 

2. Communionis notio, no. 16. 
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Chapters II-V of this section of the Code are devoted to regulating 
the institutions or persons with functions of governance referred to in the 
canon in the following order: the Synod of Bishops, the College of Cardi
nals, the Roman Curia and papal legates. In this way, proper to the Code, 
the mandate of canon 334 is complied with, referring the regulation of 
these institutions to "the norms determined by law." With regard to the 
Roman Curia, canon 360 still refers to another particular law outside the 
Code that regulates the constitution and competence of the various bodies 
of the Curia. The law now in force was promulgated by Pope John Paul II 
through the Apostolic Constitution Pastor bonus of June 28, 1988,3 which 
establishes the new ordering of the Roman Curia. 

3. AAS 80 (1988), pp. 841-912. 
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Sede romana vacante aut prorsus impedita, nihil innove
tur in Ecclesiae universae regimine :  serventur autem 
leges speciales pro iisdem adiunctis latae. 

When the Roman See is vacant or completely impeded, no innovation is to 
be made in the governance of the universal Church. The special laws en
acted for these circumstances are to be observed. 

SOURCES: cc. 241, 436; Pius PP. XII, Ap. Const. Vacantis Apostolicae 
Sedis, December 8 dee. 1945, 1-28 (AAS 38 [1946] 67-74); 
RPE 1-26; REU prooemium 

CROSS REFERENCES: cc. 19, 332 § 2, 340, 412, 428 § 1 

COMME NTARY 

Eduardo Molano 

Juridical system for the governance of the universal Church in the 
case of a vacant or impeded see 

This canon establishes the juridical system for the universal Church 
in the event that the Roman See is vacant or impeded. On the one hand, it 
sets forth the general principle for these cases ("While the see is vacant, 
no innovation is to be made"), which is also applicable in dioceses and 
particular churches (c. 428 § 1). On the other hand, it refers the applicable 
juridical system to special laws made for these cases ( cf. commentary on 
canon 332 § 2 for the various situations that could give rise to the loss of 
the papal office and the resulting vacancy of the Holy See, with death 
being the normal situation). 

Regarding the case of an impeded see, the Code does not contem
plate just the particular case of the Roman See, but it also treats the dioce
san episcopal see ( even if it inseparably includes the mun us petrinum ). 
The norm governing the case in a diocese applies by analogy (c. 19). Ac
cording to canon 412, "The episcopal see is understood to be impeded if 
the diocesan bishop is completely prevented from exercising the pastoral 
office in the diocese by reason of imprisonment, banishment, exile or in
capacity, so that he is unable to communicate, even by letter, with the peo
ple of his diocese." This norm also applies to the Roman See servatis de 
iure servandis. 

With respect to the juridical norms regarding a vacancy in the 
Roman See, there is a special law promulgated for this situation, the Apos-
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tolic Constitution Universi Dominici Gregis, of February 22, 1996.1 The 
first part of this law refers to the period when the Apostolic See is vacant, 
developing five chapters of norms for the juridical system of the Church 
during this period, as well as concrete consequences of the general princi
ple of nihil innovetur. The governance of the Church is entrusted to the 
College of Cardinals only for the handling of ordinary non-deferrable mat
ters, while they prepare everything necessary for the election of a new 
pope (UDG 2). The College , during that time , has no power or jurisdiction 
over the matters to be handled by the pope while he is alive; all the rest is 
reserved to the future pope (UDG 1). The College cannot decide anything 
concerning the rights of the Apostolic See and of the Church, nor allow 
them to be diminished in any way. On the contrary, it is its duty to defend 
them (UDG 3). Nor can the laws emanating from the Roman Pontiffs be 
amended or changed, nor can anything be added or anything be exempted 
from a portion thereof, especially with regard to the system for the elec
tion the Roman Pontiff (UDG 4). It is also the duty of the College of Cardi
nals to decide any questions arising in connection with the interpretation 
of the norms of this constitution (UDG 5). They must also decide anything 
that must be resolved if a problem should arise that, in the opinion of the 
majority of the cardinals present , cannot be deferred to a later time 
(UDG 6). 

With respect to the juridical system concerning the vacant see, there 
is a concern regarding the authority maintained by the congregations and 
the tribunals of the Roman Curia during this time; it is referred to in chap
ter IV of part I of the same apostolic constitution. During a vacancy in the 
see, the Roman congregations have no authority in those matters that the 
filled see cannot handle or conduct without express approval from the 
pope (facto verbo cum SSmo. ,  or ex Audientia SSmi. ,  or vigore special
ium et extraordinarium facultatum, which the Roman Pontiff usually 
grants to his prefects or secretaries) (UDG 24).The ordinary authority of 
each congregation does not cease with the death of the Pontiff, but it 
should only treat questions of minor importance (UDG 25). The Signatura 
and the tribunals will continue to handle cases according to their own 
laws, observing the prescriptions of the articles 18 , 1 and 3 of the Apos
tolic Constitution Pastor bonus (UDG 26). 

With regard to the juridical system for an impeded see, there is no 
special law; therefore, the provisions of UDG for a vacant see may be ap
plied by analogy, servatis de iure servandis . 

1. AAS 88 (1996), pp. 305-343. 
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ART. 2 
De Collegio Episcoporum 

ART. 2 
The College of Bishops 

Collegium Episcoporum, cuius caput est Summus Ponti
fex cuiusque membra sunt Episcopi vi sacramentalis con
secra tionis et hierarchica communione cum C ollegii 
capite et membris, et in quo corpus apostolicum continuo 
perseverat, una cum capite suo, et numquam sine hoc ca
pite, subiectum quoque supremae et plenae potestatis in 
universam Ecclesiam exsistit. 

The head of the College of Bishops is the Supreme Pontiff, and its mem
bers are the bishops by virtue of their sacramental consecration and hier
archical communion with the head of the College and its members. This 
College of Bishops, in which the apostolic body abides in an unbroken 
manner, is, in union with its head and never without its head, also the sub
ject of supreme and full power over the universal Church. 

SOURCES: c. 329 § I ;  Pius PP. XI, Enc. Ecclesiam Dei, 12 nov. 1923 
(AAS 15 [1923] 573-574); LG 20, 22, 23, pen; CD 4, 44, 49; AG 
38; Syn. Bish. Elapso Oecumenico, 22 oct. 1969 

CROSS REFERENCES: cc. 135 § 2, 204 § 2, 330-331, 333 § 2, 337, 339 § 1, 
341 § 2, 375 § 2, 749 § 2, 752, 754-756, 782 § 1, 
1372, 1732 

COMME NTARY ------

Eduardo Molano 

The College of Bishops: nature, organic structure, and power 

This canon is the first in a series of canons devoted to the College of 
Bishops, which is the topic of article 2, separate from article 1, which 
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discusses the Roman Pontiff. The main statement of this canon is that the 
College of Bishops is also the subject of full and supreme power over the 
entire Church. This statement is taken verbatim from Lumen gentium 
22b, as well as the series of subsections regarding various aspects of the 
College with which the canon completes the main statement. Due to the 
importance of the topic in question and its source (Vatican Council II), 
canon 336 is of itself of great value, and also has value as the key for inter
preting other canons of the Code related to the principle of collegiality. 

The first aspect referred to in the subsections is the structure and 
organic composition of the College. Essential elements of the College are 
the Roman Pontiff as its head , and the bishops, who are its other mem
bers. Later it reiterates that without the head of the College, there is not 
and there cannot be a subject of power. The head is situated within the 
College and not outside of it ( cf. introduction to this section and commen
tary on c. 330). As long as the College always exists, the Roman Pontiff is 
also always the head of the College, and this characteristic is inseparable 
from the holder of the office of Peter. 

Another aspect referred to is admission to the College. Bishops be
come members through sacramental consecration and hierarchical com
mun ion with the head and the members of the College. Both of these 
elements must come together for admission. Although sacramental conse
cration results in membership, hierarchical communion is an intrinsic 
requirement for the full efficacy of the sacrament, and it can be described 
as an essential characteristic. The combination of both elements gives 
rise to a legitimate consecration, which is the actual cause for member
ship. 

It is also worth noting that hierarchical communion is an objective 
situation, which either exists or does not exist in reality. 1 Given its organic 
structure, it is incumbent upon the Roman Pontiff as the head of the Col
lege to guarantee and certify the authenticity of the communion. The act 
by which the pope acknowledges communion assumes a meaning that is 
more declarative than constitutive. This acknowledgment can take many 
explicit or implicit forms. It is formally distinct from the canonical mis
sion, although at times the canonical mission-which mainly determines 
the scope of exercise of power in the Church-is a way of implicitly de
claring communion, and in any event, it is always presupposed. 

Another important statement of the canon, a verbatim reproduction 
of Lumen gentium 22b, is that the apostolic body continuously subsists 
in the College of Bishops. This statement is completely consistent with 
the relationship already established in canon 330 between Peter and the 
Apostles, and the pope and the bishops. Canon 336 goes one step further 

1. Cf. E. CORECCO, "Natura e struttura della 'Sacra Potestas' nella dottrina e nel nuovo 
codice di diritto canonico," in Communio 75 (1984), p. 38. 
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than the Council, and affirms the succession of the Apostolic College 
through the College of Bishops. In fact, it uses the double terminology 
(collegium and corpus) in order to avoid polarization of just one meaning 
of the term College. The statement implies the permanent existence of the 
College of Bishops as the College and not just an existence at "an inter
val." Although the College does not act continually in strictly collegiate ac
tivity, but only "at intervals," it does so with the consent of the head 
(pen 4). 

The College is also (quoque) the subject of full and supreme power 
over the Church, but always with its head and never without its head. In 
the introduction to this section we have already spoken of the doctrinal 
thesis of the subject of the supreme power of the Church. In the statement 
of this canon, arguments can be found in favor of the thesis of the inade
quately distinct double subject, and others can be seen to favor the colle
gial thesis. We have already stated that it is not the mission of the Code to 
settle doctrinal issues. 

Regarding the insistence in the canon on the necessary presence of 
the head for the existence of the College as a subject of power, the phrase 
in Lumen gentium 22b commenting on this issue should be noted: "This 
power can be exercised only with the consent of the Roman Pontiff' ( non 
nisi consentiente Romano Pontifice). The final formula of the Council re
placed earlier wording that stated that the College could only exercise its 
power "dependent on the Pope exclusively" (non nisi dependenter a Ro
mano Pontifice). By amending it, the Council attempted to state that be
tween the head and the members of the College there is a communion 
juridically expressed (when the power is exercised) in an act of consent 
(consensus) by the head. This act of consensus by the head implies an act 
of will, but is performed within the College and within a context of com
munion. Therefore, it is not a dependency or subjection to an outsider, to 
a type of foreign power. 2 

It is clear that if the College were not the subject of full and supreme 
power, the power of the Roman Pontiff would be diminished when he acts 
as the head of the College in strictly collegiate activity, because the Col
lege cannot exist without its head. The pope would only enjoy full power 
when acting personally and not collegially. 3 

2. Cf. G. PHILIPS, La Iglesia y su misterio I (Barcelona 1968), pp. 367-368. 
3. Ibid., p. 367. 
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§ 1.  Potestatem in universam Ecclesiam Collegium Epis
coporum sollemni modo exercet in Concilio Oecume
nico. 

§ 2. Eandem potestatem exercet per unitam Episcopo
rum in mundo dispersorum actionem, quae uti talis a 
Romano Pontifice sit indicta aut libere recepta, ita 
ut verus actus collegialis efficiatur. 

§ 3. Romani Pontificis est secundum necessitates Eccle
siae seligere et promovere modos, quibus Episcopo
rum Collegium munus suum quoad universam 
Ecclesiam collegialiter exerceat. 

§ 1. The College of Bishops exercises its power over the universal Church 
in solemn form in an Ecumenical Council. 

§ 2. It exercises this same power by the united action of the Bishops dis
persed throughout the world, when this action is as such proclaimed 
or freely accepted by the Roman Pontiff, so that it becomes a truly 
collegial act. 

§ 3. It belongs to the Roman Pontiff to select and promote, according to 
the needs of the Church, ways in which the College of Bishops can 
exercise its office in respect of the universal Church in a collegial 
manner. 

SOURCES: § 1: c. 228; LG 22, 25; CD 4 
§ 2: LG 22; CD 4; DPME 50-53 
§ 3: LG 22, pen 3 

CROSS REFERENCES: cc. 333 § 2, 336, 338-341, 1372, 1732 

COMME NTARY ------

Eduardo Molano 

The ecumenical council and other extraconciliar forms of 
exercising collegiality 

The supreme power of the College of Bishops over the entire Church 
is exercised in solemn form in an ecumenical council. The Code does not 
state nor is it its mission to define what an ecumenical council is. To this 
end it is necessary to consider the tradition of the Church, and there we 
also find varied experiences and diverse manifestations among the ecu-
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menical councils that have been held until now. In the last analysis, there 
is the condition established by Lumen gentium 22b : "There never is an ec
umenical council which is not confirmed or at least recognized as such by 
the successor of Peter." But among the ecumenical councils held in the 
East, the medieval councils held in the West, and the ecumenical councils 
of the Modern era (Trent or Vatican I and II), there is a remarkable variety 
in their forms and procedures for convocation, constitution, activity, etc. 

Considering historical experience with councils, and comparing 
paragraphs 1 and 2 of canon 337, there is a characteristic typology of the 
manner in which the councils exercise supreme authority, and it distin
guishes them from other possible extraconciliar forms. The ecumenical 
council is a solemn assembly of the College of Bishops meeting in one 
place, while other extraconciliar collegial forms are ways of exercising su
preme authority "by the united action of the bishops dispersed throughout 
the world." The phrase in quotation marks from paragraph 2 of the canon, 
which comes verbatim from Lumen gentium 22b , was placed there inten
tionally, altering the original wording of the canon, precisely to emphasize 
that it is always a question of the action of the bishops dispersed in the 
world. Lumen gentium thus avoided the tension between the primacy of 
the pope and the episcopacy that might arise from an extraconciliar exer
cise of collegiality. Without the clarification of Lumen gentium, a meeting 
of a group of bishops on some controversial issue could later attempt to 
impose its conclusions on the pope, in such a way that the pope, facing a 
fait accompli, would have no alternative other than to cause a disruption 
in the unity among a part of the episcopate.1 

The ecumenical council is a solemn form in which the College exer
cises its supreme power. The Council chose this term instead of the word 
special, and thus the Code also uses it. Otherwise, if it were accepted that 
the Council is a special way to exercise supreme power, the other extrac
onciliar collegiate forms ref erred to in paragraph 2 would be termed regu
lar by comparison. This does not appear very certain, because there are 
collegiate manifestations that still leave a lot to be determined regarding 
their factual characteristics. 2 

In spite of some indecision during the revision phase of the draft of 
the Lex Ecclesiae fundamental is regarding the appropriateness of para
graph 2 of this canon, the final decision was made to adopt verbatim the 
text of Lumen gentium 22b. The indecision arose from the belief that the 
extraconciliar exercise of collegiality can take place only rarely due to the 
dispersion of the bishops, and that laws must consider what commonly 
occurs and not what rarely occurs. It is also believed that it is not easy to 
distinguish between proper and collegial action in the strict sense, colle
gial action in a broad sense, and personal acts of the Roman Pontiff. 

1. Cf. Comm. 8 (1976), p. 104. 
2. Cf. G. PHILIPS, La Iglesia y su misterio I (Barcelona 1968), p. 376. 
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Rather, what should be considered is the doctrine of ecclesiastical com
munion, which is the common framework in which all forms of power 
should be exercised. For some consultors of the Code Commission, para
graph 3 of the current canon would have been sufficient; it states that the 
determination of the forms of exercising supreme power by the College 
should be left in the hands of the Roman Pontiff. 3 

Such considerations help us to understand how difficult it is to es
tablish a norm for situations in which the facts have not been sufficiently 
determined or that do not have enough historicalprecedent. Canon 337 § 2 
does make clear that the necessary action of the head of the College, is to 
promote, or at least to freely accept, the collegial action of the bishops 
dispersed throughout the world. 

Lastly, the exclusive competence of the Roman Pontiff to determine 
and promote the concrete forms of collegial exercise by the College is also 
made clear. The section secundum neccessitates Ecclesiae, taken from 
Lumen gentium (preliminary explanatory note 3), states that the pope's 
decisions are free and discretionary, but cannot be arbitrary, because he 
must have his sights set on the good of the Church "intuitu boni Ecclesiae, 
secundum propriam discretionem procedit" [pen 31). 

3. Cf. Comm. 9 (1977), pp. 84-86. 
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§ 1.  Unius Romani Pontificis est Concilium Oecumenicum 
convocare, eidem per se vel per se vel per alios prae
sidere,  item Concilium transferre , suspendere vel 
dissolvere, eiusque decreta approbare. 

§ 2. Eiusdem Romani Pontificis est res in Concilio trac
tandas determinare atque ordinem in Concilio ser
vandam constituere;  propositis a Romano Pontifice 
quaestionibus Patres Concilii alias addere possunt, 
ab eodem Romano Pontifice probandas. 

§ 1. It is the prerogative of the Roman Pontiff alone to summon an Ecu
menical Council, to preside over it personally or through others, to 
transfer, suspend, or dissolve the Council, and to approve its decrees. 

§ 2. It is also the prerogative of the Roman Pontiff to determine the mat
ters to be dealt with in the Council, and to establish the order to be 
observed. The Fathers of the Council may add other matters to those 
proposed by the Roman Pontiff, but these must be approved by the 
Roman Pontiff. 

SOURCES: § 1: cc. 222 § 1, 227; LG 22 
§ 2: c. 226; Ioannes PP. XXIII, Alloc., 11 oct. 1962 (AAS 54 
[1962] 786-795); LG 22, pen 3 

CROSS REFERENCES: cc. 95, 339-341 

COMMENTARY -------

Eduardo Molano 

The convocation and other possible actions in the course of the 
council 

Canon 338 § 1 enumerates a series of exclusive prerogatives of the 
Roman Pontiff as the head of the council: summoning it, presiding over it, 
transferring it, suspending it, dissolving it, and approving its decrees. 
These prerogatives are at present required by current positive law, which 
may go beyond what is strictly required iure divino. As Vatican II states, 
the only essential condition for the existence and validity of a council is 
that it be "confirmed or at least accepted by the successor of Peter" 
(LG 22b ). This is a requisite of divine law. Additionally, the various prerog
atives of the pope that are enumerated in the council itself are now in
cluded in the canon in question: summoning them, presiding over them, 
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and confirming them ("haec Concilia convocare iisdem praesidere et 
eadem confirmare" [ibid.]). 

The proper and exclusive right to convoke a council belongs to the 
pope by virtue of his jurisdictional primacy, because it is incumbent 
upon him to take the initiative to call a meeting of the college and to au
thorize its exercise of supreme power. He is the only person who can obli
gate the other bishops and other persons convoked to attend the council. 
On the other hand, no one can summon a council without the consent of 
the pope. Although the first eight ecumenical councils were summoned by 
the emperor, the summons either assumed the necessary authorization of 
the pope or at least was confirmed by his subsequent consent. 1 

On the other hand, the pope is not obligated by any absolute neces
sity to summon a council. The appropriateness of a summons is within his 
discretionary judgment , taking into account the needs of or benefits for 
the Church and the faithful. Normally, councils have been motivated by 
the need to solve or answer certain doctrinal or dogmatic issues, or pasto
ral or disciplinary issues. The various attempts that have arisen through
out history to subject the episcopate to periodical summons have never 
taken hold. 

It is also the prerogative of the pope a) to preside over it personally 
or through others (this has occurred in history, usually through papal del
egates), b) to transfer it to the site where it is to be held because its sum
mons is not linked to any given place, c) and to suspend or dissolve it; in 
fact these are two different juridical acts because suspension can be de
creed with the intention merely to postpone holding more sessions of the 
council , while dissolution means its adjournment and final termination. 
These prerogatives fall exclusively to the primacy of the pope because 
council Fathers cannot abandon councils at will in such a way that the 
council would have to be suspended or dissolved due to desertion or 
abandonment by its members. 

The most important prerogative of the pope in the council is that of 
approving its decrees, because it is an essential requirement for the valid
ity of council's decisions. In this canon , the term approve is taken in a 
more generic sense than in canon 341 § 1 , in which confirmation and pro
mulgation of its decrees by the pope are also required. Were it not for this 
distinction in canon 341 § 1 , approval by the pope would be the essential 
minimum requirement because within this act , they would also be in
cluded for confirmation and promulgation. Given the technical meaning of 
these two acts, which are formally distinct from approval , it seems appro
priate that the Code has distinguished between them. 

Additionally, the term decrees is not used in this canon in a technical 
sense , but it includes all acts and decisions that may be adopted by the 

1. Cf. F.J.WERNZ and P.VIDAL, Ius canonicum II, 3rd ed. (Rome 1943), pp. 528-529. 
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council (for example, constitutions, decrees, and declarations, according 
to the terminology adopted by Vatican I I ) ,  and not only decrees in 
a technico-juridical sense. 2 

Together with the exclusive prerogatives of the pope (unius est) , 
there are other rights that are also shared by the Fathers of the council. 
Canon 338 § 2 specifically refers to the right to determine which matter 
will be dealt with in the council , as well as the right to establish the 
agenda. Notwithstanding the previous prerogatives, these proposals are 
also subject to subsequent approval by the pope. In this way, from the be
ginning and in the phase preliminary to conciliar deliberations, the stage is 
set for collaboration between the head and its members in determining 
the council's agenda or in determining its procedural norms (regarding the 
expression ordinem, used by this canon, cf. c. 95). 

2. Cf. Comm. 9 (1977), p. 87. 
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§ 1 .  lus est et officium omnibus et solis Episcopis qui 
membra sint Collegii Episcoporum, ut Concilio Oecu
menico cum suffragio deliberativo intersint. 

§ 2.  Ad Concilium Oecumenicum insuper alii aliqui, qui 
episcopali dignitate non sint insigniti, vocari pos
sunt a suprema Ecclesiae auctoritate,  cuius est 
eorum partes in Concilio determinare. 

§ 1. All bishops, but only bishops who are members of the College of 
Bishops, have the right and the obligation to be present at an Ecu
menical Council with a deliberative vote. 

§ 2. Some others besides, who do not have the episcopal dignity, can be 
summoned to an Ecumenical Council by the supreme authority in the 
Church, to whom it belongs to determine what part they take in the 
Council. 

SOURCES: § 1: c. 223 § 1,2° et § 2; Ioannes PP. XXIII, Ap. Const. Huma
nae salutis, 25 dee. 1961 (AAS 54 [1962] 5-13) 
§ 2: c. 223 § 1, 4° et § §  2 et 3; Ioannes PP. XXIII, mp Appro
pinquante concilio, August 6 aug. 1962 (AAS 54 [1962] 609-
631); Ordo Concilii Oecumenici Vaticani II celebrandi, art. 
1 (AAS 54 [1962] 612) 

CROSS REFERENCES: cc. 331, 336, 337, 375 

COMME NTARY -------

Eduardo Molano 

Members of the council and the different ways of participating in 
its deliberations 

Who has the right to participate in the council and who should there
fore be summoned to it? The answer was given most clearly in the Second 
Vatican Council: "This sacred synod decrees that all bishops who are 
members of the episcopal college, have the right to be present at an ecu
menical council" (CD 4). The reason lies in the fact that, inasmuch as a 
council is a form of exercising the supreme authority residing in the Col
lege of Bishops, all the bishops who are members of the College through 
sacramental consecration and hierarchical communion have the right to 
participate in it. Thus, Vatican II already resolved a series of specific ques
tions that had arisen regarding who should be summoned to the council, 
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whether only the formerly-called "diocesan bishops" exercising power of 
jurisdiction in particular churches or also the "titular bishops," whether 
only the bishops or also the prelates exercising quasi-episcopal jurisdic
tion in ecclesiastical divisions equivalent to dioceses, etc. The answer to 
these questions has to do with the origin and nature of the power of juris
diction in the universal sphere of the Church. The fact that conciliar doc
trine went in-depth on this question also provided an answer to the 
problem of who the ex officio members of the council are. 

Canon 339 § 1 reflects that conciliar doctrine and has also simplified 
the complex enumeration of persons who have the right to be summoned 
to the council found in canon 223 of the 1917 Code. A comparison be
tween the old and the new canon allows us to discover the underlying doc
trines of the two Codes with regard to the specific question and also with 
regard to the more general question of the nature and origin of power in 
the Church. 

Canon 339 § 1 also closely defines several points in the aforemen
tioned text of Christus Dominus 4. The canon states that "all bishops, but 
only bishops , who are members of the College of Bishops, have the right 
and the obligation to be present at an ecumenical council with a delibera
tive vote." The following clarifications can be derived from this emphasis: 

a) Only bishops 

By stating that only bishops have the right to attend the council, the 
canon is consistent with the aforementioned reason for that right. At the 
same time, it is saying that all other persons lacking episcopal dignity that 
may be summoned are summoned by reason of a concession by the su
preme authority of the Church. For this very reason, this supreme author
ity will determine the function to be performed by them in the council 
(c. 339 § 2). 

The canon does not go into the question of bishops consecrated in 
non-Catholic churches (an ecumenical issue especially affecting the Or
thodox churches) because it is an ecumenical council summoned for the 
Latin Catholic Church, and this implies that only those in full communion 
with the Church of Rome have the right to attend. By its very nature, a 
council exercises power in communion with the other members of the 
College. This restriction is without prejudice, however, to the ability of 
bishops not in full communion to be called as observers. 1 

b) The right and the obligation 

Bishops not only have the right, but also the duty to attend the coun
cil. It is a duty and responsibility inherent in their status as members of 
the College of Bishops, and to that sollicitudo omnium ecclesiarum that 

1. Cf. Comm. 9 (1977), p. 88. 
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they share with the pope It is a privilege to have this relationship mani
fested in an ecumenical council. 

c) With a deliberative vote 

Bishops have the right to participate in the council with a delibera
tive vote. It is a consequence of the exercise of the collegial power strictu 
sensu in a council. Given that, in a council, bishops are actual "teachers 
and judges" in the exercise of the power of the Church and not mere advi
sors, the technical formality that best manifests that function is the delib
erative vote. 

In addition to the bishops as members ex officio of the council, the 
supreme authority of the Church (therefore, the pope or the College itself, 
with its head and its members) can also call other people to participate in 
the council ( c. 339 § 2). Inasmuch as the council is a solemn assembly rep
resenting the universal Church-the College of Bishops in itself possesses 
that representation-it may be advisable for other categories of the faith
ful to be summoned-clergy, laity, or members of religious orders-mani
festing even more broadly that ecclesiastical representation. But however 
intensive that representation is, it is already complete through the Col
lege, inasmuch as the College is fully represented by the head, and the Col
lege of Bishops represents the unity as well as the universality and 
catholicity of the Church. As has already occurred in Vatican II , non
Catholic observers may also be called. In all of these cases, it is incumbent 
on the supreme authority of the Church to determine the function they are 
to perform and the position they are to hold within the council regarding 
its celebration, deliberations, decisions, etc. 
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Si contingat Apostolicam Sedem durante Concilii cele
bratione vacare, ipso iure hoc intermittitur, donec novus 
Summus Pontifex illud continuari iusserit autdissolverit. 

If the Apostolic See should become vacant during the celebration of the 
Council, it is by virtue of the law itself suspended until the new Supreme 
Pontiff either orders it to continue or dissolves it. 

SOURCES: c. 229 

CROSS REFERENCES: cc. 332 § 2, 335, 338 § 1 

COMME NTARY ------

Eduardo Molano 

The interruption of the council by the vacancy of the Apostolic See 

In the event of a vacancy of the Apostolic See, the council is inter
rupted ipso iure. It is incumbent on the next Pontiff to continue it or to 
dissolve it. Regardless of the reason for the vacancy of the Apostolic See, 
given that the council is the solemn assembly of the College of Bishops, 
and this College cannot exist without its head, the interruption of the 
council is the unavoidable result. Upon the vacancy, if the meeting of the 
bishops should continue, it would become a mere assembly of bishops 
without capacity to exercise supreme power over the universal Church, 
which power is proper to the College. 

With respect to historical experiences of councils held during the va
cancy of the Roman See (for example, the case of the Third Council of 
Constantinople, a part of which was held with the See of Peter vacant), 
their consideration as ecumenical councils results only from the subse
quent acceptance and approval by the new Roman Pontiff. According to 
current law, the norm of canon 340 would prevent this possibility, because 
with the vacancy of the Apostolic See, the interruption of the council 
would be automatic ipso iure. Should the meeting continue as a mere as
sembly of bishops and should decisions be adopted, these decisions 
would no longer be conciliar decisions but merely episcopal ones. Should 
the new pope subsequently accept and approve them as decisions of the 
College of Bishops now with its head, we would have a possible example 
of what could be an extraconciliar collegial exercise of the supreme 
power. 
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On the other hand, if the new Pontiff should decide to continue the 
council that was interrupted by the vacancy of the Roman See, it would 
have to be again constituted as a council even though the sessions would 
continue uninterrupted. This occurred with Vatican II, after the death of 
John XXIII, when Paul VI decided to continue it. 
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§ 1.  Concilii Oecumenici decreta vim obligandi non ha
bent nisi una cum Concilii Patribus a Romano Ponti
fice approbata, ab eodem fuerint confirmata et eius 
iussu promulgata. 

§ 2.  Eadem confirmatione et promulgatione, vim obli
gandi ut habeant, egent decreta quae ferat Colle
gi u m  E p is c o p o r u m ,  cum a c t i o n e m  p r o p r i e  
collegialem ponit iuxta alium a Romano Pontifice in
ductum vel libere receptum modum. 

§ 1. The decrees of an Ecumenical Council do not oblige unless they are 
approved by the Roman Pontiff as well as by the Fathers of the Coun
cil, confirmed by the Roman Pontiff and promulgated by his direc
tion. 

§ 2. If they are to have binding force, the same confirmation and promul
gation is required for decrees which the College of Bishops issues by 
truly collegial actions in another manner introduced or freely ac
cepted by the Roman Pontiff. 

SOURCES: § 1: cc. 222 § 2, 227; LG 22; FORMULA CONFIRMATIONIS IN CON
CILIO VATICANO II ADHIBITA 
§ 2: LG 22, pen 4 

CROSS REFERENCES: cc. 8, 337, 338 § 1 

COMMENTARY -------

Eduardo Molano 

The approval, confirmation, and promulgation of the decrees of the 
episcopal college 

For conciliar decrees to have binding force, they must be approved 
by the pope together with the Fathers of the council, and then they must 
also be confirmed and promulgated by order of the pope. 

By divine law, only approval by the pope together with the Fathers of 
the council is required (see commentary on c. 338 § 1). This act of ap
proval can be achieved with various formalities and even be broken down 
into a series of acts with a more complex procedure. Canon 341 has cho
sen this option and has pref erred to distinguish between an act of strict 
approval by the pope of what has already been approved by the Fathers of 
the council and subsequent acts of confirmation and promulgation of con-
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ciliar decrees by mandate of the pope. While the act of approval strictly 
stated falls to the pope and to the Fathers of the council (head and mem
bers of the council), the acts of confirmation and promulgation fall exclu
sively to the pope as the head of the College of Bishops (and of the 
council). 

Regarding the act of strict approval by the pope , it must be said that ,  
until i t  takes place , decisions made by the Fathers of the council are not 
yet decisions approved by the council, but only by some members of the 
council without the head. On the other hand , when the act of approval is 
given by the head , the decrees then become approved by the council itself. 

Regarding the act of confirmation, it must be added that it does not 
seem to be distinguished from the act of approval (but it is distinguished 
from promulgation) in the formula adopted for Vatican II documents ("to
gether with the Venerable Fathers in the Holy Spirit , we approve , pre
scribe , and establish it and command that what has thus been decided in 
the synod be promulgated for the glory of God"). 1 Canon 341 , however , 
has preferred to distinguish them, and it refers to a new act of confirma
tion by the pope following the approval. The meaning of this act of confir
mation by the pope as the head of the council is one of verification that 
the acts of the council have been carried out correctly and in accordance 
with the procedures and formalities established in law. It has a signifi
cance similar to that of a recognitio, with the difference being that these 
are conciliar acts that have already been approved previously with the in
tervention of the pope together with the Fathers. After confirmation , the 
approved acts become firm and final. 2 

The act of promulgation, the last of the required juridical acts, has 
the significance characteristic of every promulgatio: It is the juridical act 
characteristic of the subject having the power, ordering that the approved 
norm or acts become binding on all their recipients and go into force 
within the established terms, and at the same time ordering that all parties 
obligated to apply them execute them as they are established. This is also 
incumbent only on the pope as the head of the council and not its mem
bers, as established in canon 341, as well as in the promulgation formula 
adopted by Vatican II. In this formula , confirmation was not distinguished 
from approval ,  and by being absorbed into approval ,  it became an act by 
the pope as well as by the Fathers of the Council. On the other hand , the 
order for promulgation of synod provisions falls exclusively to the pope. 

With respect to other possible acts of the College of Bishops that are 
collegial but extraconciliar, canon 341 § 2 provides that they also need the 
same confirmation and promulgation in order to have obligatory force. In 

1. Cf. Comm. 9 (1977), p. 90. 
2. Cf. Schema Legis Ecclesiae Fundamentalis. Textus emendatus cum relatione de ipso 

schemate deque emendationibus receptis (Typis polyglottis Vaticanis 1971), p. 142. 
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this other form of collegial action, the Code also wanted to expressly dis
tinguish this entire sequence of the primary acts as a way of better guaran
teeing the legality, legitimacy, and effectiveness of the extraconciliar 
exercise of collegiality sensu s tricto. This canon already presupposes 
minimal necessary requirements and basic procedural regulations for a 
collegial action that has been rarely experienced and whose factual cir
cumstances are still hard to identify. 
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CAPUT II 
De Synodo Episcoporum 

CHAPTER II 
The Synod of Bishops 

Synodus Episcoporum coetus est Episcoporum qui, ex di
versis orbis regionibus selecti, statutis temporibus una 
conveniunt ut arctam coniuntionem inter Romanum Pon
tificem et Episcopos foveant, utque eidem Romano Ponti
fici ad incolumitatem incrementumque fidei et morum, ad 
disciplinam ecclesiasticam servandam et firmandam con
siliis adiutricem operam praestent, necnon quaestiones 
ad actionem Ecclesiae in mundo spectantes perpendant. 

The synod of Bishops is a group of bishops selected from different parts of 
the world, who meet together at specified times to promote the close rela
tionship between the Roman Pontiff and the bishops. These bishops, by 
their counsel, assist the Roman Pontiff in the defence and development of 
faith and morals and in the preservation and strengthening of ecclesiasti
cal discipline. They also consider questions concerning the mission of the 
Church in the world. 

SOURCES: LG 23; CD 5; AS prooemium, I-II; OS (1969) 1 

CROSS REFERENCES: 

COMME NTARY ------

Gian Piero Milano 

This chapter is placed in book II (not by coincidence) right after the 
canons referring to the College of Bishops and-by the express will of the 

626 



MILANO Ch. II. The Synod of Bishops c. 342 

pope1-before the College of Cardinals, in order to emphasize the close 
relationship-with a markedly ecclesiological significance-with the prin
ciple of collegiality. This chapter describes the nature and functions of the 
Synod of Bishops, instituted by Paul VI in 1983 with the Motu proprio 
Apostolica sollicitudo of September 13 , 1965.2 It is considered to be one of 
the main innovations by Vatican II to contribute to the ecclesiastical order. 

The Synod of Bishops is an institution that manifests, at the level of 
the constitutional structures of the Church, the collegialis affectus; that 
is, the ontological relationship , the bond of communion, of solidarity, and 
of joint responsibility that mediates, by reason of the sacrament, between 
the pope and his brothers in the episcopate, and which makes these broth
ers "solicitous for the good of the entire Church." The magisterium of the 
Council had expressed this meaning in the Lumen gentium 23 and in the 
Christus Dominus 5. These two documents may be considered the doctri
nal and regulatory sources that gave rise to the synod. 

This conclusion, supported by repeated interventions by pontifical 
authority, places in a proper perspective the old dispute over whether the 
synod should be included-and if so , to what degree-among the forms of 
manifestation , sub specie iuris, of the principle of episcopal collegiality, 
and consequently, what its powers over the universal Church should be. 
The answer is in the negative. Consequently, it more appropriately favors 
the tendency to redirect the synod to a broader, sacramental ecclesiologi
cal context in which the principle of collegiality, because it is an expres
sion of the ontological reality of communion in the Church , is also 
manifested outside the juridical structures. In practice, this sometimes 
happens in para-canonical forms, which are included in the exercise of the 
munus petrinum. This episode, according to qualified doctrine, would be 
permeated with a collegial significance to the extent that its meaning is al
ways understood in relationship to the College of Bishops and to the ex
tent that even an individual act of the pope would be eo ipso an act of the 
College of Bishops, by virtue of an intrinsic "collegiality" with the pri
mate.3 

If the ecclesiological roots of the synodal institution must be redi
rected to this dimension of collegialis affectus, sub specie iuris, we have 
an auxiliary instrument of the primatial activity. It is endowed with con
sultative powers in the areas of strictly completed operational ability in 
connection with the personal responsibilities and prerogatives of the head 
of the College of Bishops. 

Following these premises, the first idea to be expressed in the canon 
in question is terminological, and it refers to the description of the synod 

1. Cf. Comm. 14 (1981), p. 180. 
2. Cf. AAS 57 (1965), pp. 775-780. 
3. Cf. K. RAHNER, "Zurn Verhaltnis zwischen Papst und Bischofskollegium," in Euntes 

docete 20 (1967), p. 47. 
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as a coetus, (assembly) to emphasize the prevalence of the personal and 
functional element over the institutional element. In this respect, it can be 
noted that the Motu proprio Apostolica sollicitudo defined the synod as 
an institutum ecclesiasticum centrale, which described its structural as
pects and its position in the hierarchical order, while also evidencing its 
nature as an "entity." The Code Commission justified this omission expedi
tiously (and not convincingly), stating that its was a "rather base and su
perfluous" expression. 4 On the other hand, the adopted term ( coetus )-as 
can be seen from the revisions of a parallel part of canon 115-designated, 
in the judgment of the Commission, a group of individuals qui casu in
simul sunt.5 

We can conclude, therefore, that the legislator of the Code wanted to 
downplay the institutional profile of the synod and favor the description 
of its functional dynamic more than its morphological structure, in line 
with the consultative nature of that assembly. Continuing with the exege
sis on the omissions in the canon in contrast with the prior documents, we 
have to indicate that the phrase "partes agens totius catholici episcopatus" 
(AS I ,c), with which the Motu proprio that instituted the synod (and be
fore CD 5) highlighted the representative character of the synod with 
respect to the College of Bishops, was not reproduced. The Code Commis
sion brought about this omission, stressing the "non-technical" nature of 
the term and its ambiguity, because representation of the College of Bish
ops in its legal sense could not be attributed to the synod (which, in truth, 
no one had seriously argued as doctrine). 6 

Moving on to the specific content of the canon, let us first indicate 
that the wording adopted to describe the institutional objectives of the 
synod are generic and merely descriptive, difficult to classify in technico
juridical frameworks. Instead, they are phrases that intend to show the ec
clesiological roots of this institution, which, beyond its specific functions, 
constitute a particularly effective instrument of the manifestation of eccle
siastical communion at the highest level of the hierarchical structure of 
the Church. 

For that reason, the synodal institution is assigned the main function 
of supporting a closer unity between the bishops and the Roman Pontiff, 
and of aiding the Pontiff by their counsel on faith and custom, ecclesiasti
cal discipline, and questions related to the mission of the Church within 
temporal realities. Perhaps this scope of functions is too broad; it has 
been criticized on a doctrinal level.It is fully consistent with the fact that 
the activity of the synod is of a general nature and cannot be abstractly de
lineated on the basis of the statutory configuration of its objectives, but 
rather concretely; that is, by taking as a point of reference the will of the 

4. Cf. Comm. 14 (1981), p. 92. 
5. Cf. Comm. 14 (1981), p. 142. 
6. Cf. Comm. 14 (1981), p. 93. 
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pope, who determines in each case the areas and questions to be submit
ted for synodal consideration. The synod, which now has over twenty-five 
years of experience (to this point, more than twenty assemblies have been 
held in various forms), has dealt with extremely diverse subject matters 
related to the internal life of the Church as well as to its external activity, 
and it has played an increasingly incisive and determining role in the exer
cise of the responsibilities of the pope in the pastoral governance of the 
universal Church. 
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Synodi Episcoporum est de quaestionibus pertractandis 
disceptare atque expromere optata, non vero easdem di
rimere de iisque ferre decreta, nisi certis in casibus po
te state deliberativa eandem instruxerit Romanus 
Pontifex, cuius est in hoc casu decisiones synodi ratas 
habere. 

The function of the synod of Bishops is to discuss the matters proposed to 
it and set forth recommendations. It is not its function to settle matters or 
to draw up decrees, unless the Roman Pontiff has given it deliberative 
power in certain cases; in this event, it rests with the Roman Pontiff to rat
ify the decisions of the synod. 

SOURCES: AS II 

CROSS REFERENCES: 

COMME NTARY ------

Gian Piero Milano 

The content of these statements, being very redundant in respect to 
the advisory function, evokes the vexata quaestio, which was already 
raised in the council, on the appropriateness of conferring, even in hypo
thetical terms, deliberative powers on the synod. This possibility is capa
ble of creating more than a few difficulties at the highest level of the 
hierarchical structure of the Church, especially regarding the only colle
gial body with an episcopal basis endowed with deliberative powers: the 
ecumenical council. Precisely to clear the air of any misunderstandings in 
this regard, Paul VI had specified that the synod could not be considered 
in any way as an ecumenical council, because "it is lacking in the composi
tion, the authority and the purposes of that Council."1 More recently, John 
Paul II reaffirmed that conclusion in a speech to the Council of the Gen
eral Secretariat of the Synod on April 30, 1983.2 

Setting forth special regulations, the canon foresees the possibility 
that the synod may enjoy deliberative power when that power is conferred 
upon it by the pope, who must ratify its subsequent decisions. In using 
these terms, it must be clarified that the power in question is not "proper, " 
but rather "delegated" by the pope. The various schemata of the Code 

1. PAUL VI, Allocution, September 30, 1967, in AAS 59 (1967), p. 560. 
2 .  Cf. AAS 75 (1983), p. 650. 
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offer an interesting clarification in this regard. Some members proposed 
that it be specified that, in the case of an exercise of deliberative power, 
the synod must be considered an organum gubernationis universae Ec
clesiae. But the Commission answered that it was a peculiare sacrorum 
Antistitum consilium, stabile episcoporum consilium, not endowed 
with legislative or decisive power, ne quidem vicariam.3 

Outside of these considerations, the hypothetical situation foreseen 
by this canon has not occurred at this time, and it would be difficult for it 
to happen in the future, especially since, as has been so convincingly 
shown,4 even the "consultative" vote creates, within ecclesiastical norms, 
a determining bond that comes very close to a deliberative vote. In this 
way the authority of synodal conclusions is of the highest level, not so 
much due to the formal force of the pronouncement, as due to the repre
sentational capacity and sacramental character of the members of the 
synod. In this regard, in his speech to the Council of the Secretariat of the 
Synod, John Paul II noted that the opinion of the bishops meeting in the 
synod, if expressed in a unitary manner with a moral consensus, entails a 
"pondus Ecclesiae peculiaris generis, quod alicuius voti consultivi ratio
nem simpliciter formalem excedit. "5 

In view of these considerations, the reference to the exercise of de
liberative power seems inappropriate in the wording of the Code. This ref
erence, albeit abstract, confers on the synod joint functions-advisory 
and deliberative-with an unstable ecclesiological basis, which, above all, 
has created more than a few misunderstandings. These are not just theo
retical misunderstandings regarding the nature of the institution of the 
synod and its relationship to collegial power in the strict sense, but also 
positive misunderstandings in regards to the nature and objective of the 
final documents of various synodal assemblies. With respect to this last 
matter, it must be noted that, from a variety of areas and for a long time, it 
has been considered indispensable that a body with so much authority 
and with such qualified functions should in any case conclude with acts 
imbued with formal force and authority (erga Ecclesiam universam) . 
This claim has given rise to controversies and hopes that were later 
dashed. An example of this situation is the case of the synod of 1974, in 
which difficulties arising in approval of the final document led the synodal 
Fathers to formulate only an elenchus quaestionum, understood as a sim
ple statement of the matters discussed in the assembly and submitted as 
such to the pope. 

3. Cf. Comm. 14 (1982), p. 180. 
4. Cf. E. CORECCO, "Parlamento ecclesiale o diaconia sinodale?," in Communio 1 (1972), 

p. 35. 
5. JOHN PAUL II, "Discurso," April 20, 1983, in Insegnamenti di Giovanni Paolo II, VI, 1 

(1983), p. 1101. 
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In view of these difficulties, a conviction developed that the synod 
should maintain an "internal" function, an informative and auxiliary role 
to the primatial office, which would be limited more to intervention with 
questions and proposals on matters referred to them, than to necessarily 
submissions of exhaustive, conclusive statements. This reconsideration of 
the actual objectives and of the meaning of synodal sessions has not only 
promoted the activity of the various assemblies, but it has also progres
sively reinforced the ecclesiastical function of the institution and its inci
sive influence on the interventions of the pontifical magisterium ( cf. 
commentary on c. 34 7). 
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Ch. II. The Synod of Bishops c. 344 

Synodus Episcoporum directe subest auctoritati Romani 
Pontificis, cuius quidem est: 

1 ° synod um convocare, quotiescumque id ipsi oppor
tunum videatur, locumque designare ubi coetus 
habendi sint; 

2° sodalium, qui ad normam iuris peculiaris eligendi 
sunt, electionem ratam habere aliosque sodales 
designare et nominare; 

3° argumenta quaestionum pertractandarum sta
tuere opportuno tempore ad normam iuris pecu
liaris ante synodi celebrationem; 

4° rerum agendarum ordinem definire; 
5° synodo per se aut per alios praeesse; 
6° synodum ipsam concludere, transferre , suspen

dere et dissolvere. 

The synod of Bishops is directly under the authority of the Roman Pontiff, 
whose prerogative it is: 

1 ° to convene the synod, as often as this seems opportune to him, 
and to designate the place where the meetings are to be held; 

2° to ratify the election of those who, in accordance with the special 
law of the synod, are to be elected, and to designate and appoint 
other members; 

3° at a suitable time before the celebration of the synod, to prescribe 
the outlines of the questions to be discussed, in accordance with 
the special law; 

4 ° to determine the agenda; 
5° to preside over the synod personally or through others; 
6° to conclude, transfer, suspend or dissolve the synod. 

SOURCES: AS III; OS (1966) 1, 17; OS (1969) 1 

CROSS REF ERENCES: 

COMME NTARY 

Gian Piero Milano 

The close subordination of the synod to the pope, from an organic and 
functional point of view, is emphasized with the enumeration of several pre
rogatives enjoyed by the pope regarding the place and time of the meeting, 
the choice of the form of the assembly ( c. 345), the ratification of the elec
tion of members, and the right to designate a portion of the members. Of 
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particular relevance is the power to determine the agenda-typical in the 
dialectics between the so-called active subjects, that is, holders of decision
making power, and the advisory bodies. Nonetheless, it should be noted 
that with time, the practice of requesting from the bishops' conference an 
indication of some matters deemed worthy of consideration by a synodal 
assembly has been gradually introduced. This practice highlights even more 
the close relationship between the pope and the local bishops' authorities, 
and the function of exchange and of reciprocal communication (as a factor 
of communio) that, among other functions, occur in the synod. After the 
general assembly of 1980, the parameters developed by the Council of the 
General Secretariat ( c. 348 § 1) and then submitted to the decision of the 
pope have assumed increasing importance in determining the agenda. 

The prerogatives of the Pontiff also include those of presiding over 
the assembly (usually through one or more delegated presidents) and of 
deciding whether to conclude, transfer, suspend, or dissolve the synod. It 
is a principle taken from current discipline for the ecumenical council ( cf. 
c. 338 § 1), but it does not find sufficient justification in this case, given 
the informational and advisory function entrusted to the synod. 

In view of the extent of the pontifical prerogatives, doctrine has 
posed the question of whether to attribute to the pope the quality of being 
a member of the synodal assembly. A negative answer seems preferable. 
Above all, in general terms, because the consultative role always implies a 
"distinction" between the consultative body and the party benefiting from 
the consultation ("active"), even when the beneficiary of the advice is 
present in the consultative body (normally assuming the presidency). That 
presence does not imply co-participation in the exercise of the function, 
but rather is only a manifestation of the institutional bond between the ad
visory body and the active body, which is exactly what occurs in the case 
at hand. 

On the practical level, the pope has never voted in a synod. What is 
more, the conclusions of the synod adopted with the participation of the 
pope in the deliberations would assume a formal force that would entirely 
exceed the normal powers of that body, becoming a collegial act in its 
strict sense. It is difficult to imagine a situation in which the pope's vote 
could align in a confrontation between the majority and the minority of 
the assembly, as occurs in the dynamics of collegial bodies. 

From an ecclesiological point of view, were the hypothesis that the 
pope is a full-fledged member of the synod sustained, considerable prob
lems would arise in distinguishing it from the ecumenical council, which 
is the only episcopal-based body acting (with deliberative power) at the 
level of the universal Church, of which the pope is a pleno iure member as 
well as the president. 

This conclusion is also supported by a juridico-formal argument: the 
requirement, included in canon 343 that synod deliberations receive "rati-
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fication" by the pope, an act that precisely presupposes a "distinction" 
with respect to the deliberative body. In fact, if the pope were a member of 
the synod for all intents and purposes, there would certainly be no need 
for ratification of synodal acts; the decisions would have already received 
his formal support. 

Finally, and also for practical reasons, with the passage of time, an 
"internal" character has been conferred on the conclusions of the various 
assemblies (collected in propositiones or in elenchi quaestionum); that 
is, they were intended to be made known to the pope and not oriented di
rectly to the universal Church, which emphasizes the pope's status as a 
third party to the assembly. 
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Synodus Episcoporum congregari potest aut in coetum 
generalem, in quo scilicet res tractantur ad bonum Eccle
siae universae directe spectantes, qui quidem coetus est 
sive ordinarius sive extraordinarius, aut etiam in coetum 
specialem, in quo nempe aguntur negotia quae directe ad 
determinatam determinatasve regiones attinent. 

The synod of Bishops can meet in general assembly, in which matters are 
dealt with which directly concern the good of the universal Church; such 
an assembly is either ordinary or extraordinary. It can also meet in special 
assembly, to deal with matters directly affecting a determined region or re
gions. 

SOURCES: AS IV; OS (1969) 4 

CROSS REFERENCES: 

COMME NTARY ------

Gian Piero Milano 

This canon describes in generic and diffuse terms the diverse types 
of assemblies: general (broken down into two categories: ordinary and ex
traordinary) and special. The first type is summoned every three years to 
handle matters of direct interest to the universal Church; the second is for 
handling matters limited to particular ecclesiastical regions. In view of the 
Code's silence on the difference between ordinary and extraordinary gen
eral assemblies, particular law-see Order of the Celebration of the Synod 
of Bishops (1966)-places the distinguishing element of the extraordinary 
assembly in the "urgency" of the matters to be dealt with. These are mat
ters that, being of interest to the universal Church, require expeditam def
in i ti onem, to the extent that, precisely to make the preliminary 
proceedings more expeditious, the composition of that assembly is modi
fied (the bishops' conferences, instead of being represented by elective 
members, are represented by their respective presidents).1 

It should be noted that these distinctions serve as guides, given that 
in the last analysis, it is within the discretion of the pope to determine 
whether the matters to be handled in the assemblies are universal or par
ticular, or urgent. This discretion has been confirmed by various prece-

1. Cf. OS (1966) ( constituting a type of application of the mp SOE, which instituted the 
synod of bishops), art. 5 § 2, 1°. 
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dents: the extraordinary assemblies of 1969 (summoned for a discussion 
of episcopal collegiality and of bishops' conferences) and 1985 (dedicated 
to the study of the changes occurring in the Church twenty years after Vat
ican II and the changes still being introduced) have certainly dealt with 
topics of interest for the universal Church , but not requiring an expedita 
definitio. 

A subsequent type of assembly, not covered by regulatory norms or 
the Code, is the particular synod "created" by John Paul II and summoned 
on two occasions in 1980, with the Dutch and Ukrainian bishops, respec
tively. 

It was dealt with in an untimely manner ( as shown in the very uncer
tainty in the definition of such assemblies; while in the letter of convoca
tion an extraordinary synod was spoken of , 2 John Paul II, writing to the 
cardinals on April 29, 19803 spoke of a particular assembly), which is 
strongly analogous with the special assembly, especially due to the pre
dominantly local interest of the subjects under discussion. However, it is 
distinguished by its composition; in fact , while delegates of the local bish
ops' conferences-elected according to certain percentages-participate 
in special assemblies and in particular assemblies, all the bishops of the 
interested nations have participated. Additionally, on at least two occa
sions on which that assembly has met, it has exercised para-decisive pow
ers, obviously supported by a subsequent pontifical act of approval and 
promulgation. In fact, the particular synod of the Dutch bishops dealt with 
matters related to the pastoral activity of the Church in the Netherlands; 
that of the Ukrainian bishops sprang from the appointment of the coadju
tor, cum iure succession is, of the metropolitan of Lviv. 

Regardless of opinions on this innovation , there is no doubt that it 
manifests the flexibility of the institution of the synod and the elasticity of 
its regulatory structure. At the same time, it elevates the "collegial meth
odologies" expressed in the synod constituting the privileged form of the 
exercise of episcopal potestas within the framework of the "living and ac
tive collegiality. "4 

2. Letter, March 1, 1980, in AAS 72 (1980), p. 674. 
3. Cf. AAS 72 (1980), p. 647. 
4. Cf. Speech given by JOHN PAUL II, April 28, 1980, in AAS 72 (1980), p. 646. Cf. G.P. 

MILANO, n sinodo dei vescovi (Milan 1985), pp. 384ff. 
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§ 1.  Synodus Episcoporum quae in coetum generalem or
dinarium congregatur, constat sodalibus quorum ple
rique sunt Episcopi, electi pro singulis coetibus ab 
Episcoporum conferentiis secundum rationem iure 
peculiari synodi determinatam; alii vi eiusdem iuris 
deputantur; alii a Romano Pontifice directe nomi
nantur; quibus accedunt aliqui sodales institutorum 
religiosorum clericalium, qui ad normam eiusdem 
iuris peculiaris eliguntur. 

§ 2.  Synodus Episcoporum in coetum generalem extraor
dinarium congregata ad negotia tractanda quae ex
peditam requirant definitionem, constat sodalibus 
quorum plerique, Episcopi, a iure peculiari synodi 
deputantur ratione officii quod adimplent, alii vero a 
Romano Pontifice directe nominantur; quibus ac
cedunt aliqui sodales institutorum religiosorum cle
ricalium ad normam eiusdem iuris electi. 

§ 3. Synodus Episcoporum, quae in coetum specialem 
congregatur, constat sodalibus delectis praecipue ex 
iis regionibus pro quibus convocata est, ad normam 
iuris peculiaris, quo synodus regitur. 

§ 1. The synod of Bishops meeting in ordinary general assembly is com
prised, for the most part, of bishops elected for each assembly by the 
Bishops' Conferences, in accordance with the norms of the special 
law of the synod. Other members are designated according to the 
same law; others are directly appointed by the Roman Pontiff. Added 
to these are some members of clerical religious institutes, elected in 
accordance with the same special law. 

§ 2. The synod of Bishops meeting in extraordinary general assembly for 
the purpose of dealing with matters which require speedy resolution, 
is comprised, for the most part, of bishops who, by reason of the of
fice they hold, are designated by the special law of the synod; others 
are appointed directly by the Roman Pontiff. Added to these are some 
members of clerical religious institutes, elected in accordance with 
the same law. 

§ 3. The synod of Bishops which meets in special assembly is comprised 
of members chosen principally from those regions for which the 
synod was convened, in accordance with the special law by which the 
synod is governed. 

SOURCES: §1: AS V, VII , X, XII; OS (1966) 2, 5 §§1 et 4; OS (1969) 1, 2, 5 
§ §1 et 4 
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§2: AS VI; OS (1966) 5 § §2 et 4; OS (1969) 5 §2 
§3: AS VII; OS (1966) 5 §3; OS (1969) 5 § §3 et 4 

CROSS REFERENCES: 

COMME NTARY 

Gian Piero Milano 

c. 346 

For determining the participants in the various types of synods, the 
canon refers to special regulations. 1 Subsequently, some changes in gen
eral or rules of order have been introduced, albeit per transennam, new 
partial modifications. On the basis of these norms, the composition of the 
various assemblies can be specified under the following terms: 

1. Ordinary general assembly (§ 1) 

The following categories participate therein: 

a) Patriarchs, major archbishops and metropolitans from the patri
archates of the Eastern Catholic Churches (see OS [1966] ,  art. 5). The 
Eastern Code has also included other leaders who "Ecclesiis suis prae
sunt" (CCEO c. 174); 

b) Bishops elected-an improper term, because there is a "presenta
tion" of candidates to the pope for his ratification-by the national bish
ops' conferences according to given percentages, running from one for 
conferences of less than twenty-five members, to a maximum of four for 
conferences with more than one hundred members; 

c) Bishops elected by multinational conferences. From an answer 
from the Pontifical Council for the Interpretation of Legislative Texts on 
October 10, 1991,2 it can be inferred that the election-in cases b) and 
c)-can also devolve upon the bishops who, due to their age (for example, 
bishops emeriti) or for other reasons, are not part of the conference; 

d) Ten representatives from clerical religious institutes elected by 
the union of superiors general; 

e) The cardinal prefects of the dicasteries of the Roman Curia. In this 
regard, general reforms brought about by the Apostolic Constitution Pas
tor bonus, when, together with the congregations, other organizations 
(pontifical councils, tribunals, offices) were also introduced into the cate-

1. In the present case, see mp AS and OS (1966). 
2. AAS 83 (1991), p. 1 .  

639 



c. 346 Bk II. Pt. II. Sect. I. The Supreme Authority . . .  MILANO 

gory of dicasteries, the problem of the participation in the synod of their 
respective heads arose. In view of the uncertain formulation in current 
practice, I conclude that there is no reason for their presence in the synod 
unless they are invested with the dignity of cardinal. It is true- as Arrieta 
has so rightly emphasized3-that the cardinals' right to participate is not 
ratione dignitatis , but rather ratione muneris, such that they are present 
in the synod due to the specific responsibilities entrusted to them within 
the Curia ( and owing to which, their opinions are especially appropriate in 
the assembly). However, I believe that the regulatory provision is unam
biguous and, does not allow broad interpretations that, although they are 
reasonable and justified, could result in an imbalance in the curial compo
nent regarding the representatives of the local episcopates; 

f) Some members directly appointed by the Roman Pontiff. For this 
category, the canon does not ref er to particular law, which limits the num
ber of these members to fifteen percent of the total participants. It could 
be inferred, therefore , (but it would be an extreme conclusion) that this 
percentage limit is no longer in force. 

2. Extraordinary general assembly (§ 2) 

The "expeditious" nature ( cf. commentary on c. 345) of this extraor
dinary general assembly justifies the automatic manner in which some of 
its members are determined. Thus, the following persons participate in it: 

a) The categories indicated in the previous section under letters a), 
c), and f);  and also: 

b) The presidents of the national or multinational bishops' confer
ences; 

c) Three members of the clerical religious institutes appointed by the 
union of superiors general. 

3. Special assembly (§ 3) 

As can be gathered from the reference to particular law (AS X), the 
same members participate therein as in the ordinary general assembly, but 
they must belong to the regions or territories for which the synod has 
been summoned. According to particular law, three members of clerical 
religious institutes4 and members directly appointed by the pope also par
ticipate ( cf. AS X). 

3. Cf. J.I . ARRIETA, "Lo sviluppo istituzionale del sinodo dei vescovi," in !us Ecclesiae 4 
(1992), p. 204. 

4. Cf. AS VII. Regarding the different types of assemblies, cf. J.I. ARRIETA, El sinodo de las 
obispos (Pamplona 1987), p. 213. 
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Ch. II. The Synod of Bishops c. 347 

§ 1. Cum synodi Episcoporum coetus a Romano Pontifice 
concluditur, explicit munus in eadem Episcopis aliis
que sodalibus commissum. 

§ 2. Sede Apostolica post convocatam synodum aut inter 
eius celebrationem vacante, ipso iure suspenditur 
synodi coetus, itemque munus sodalibus in eodem 
commissum, donec novus Pontifex coetum aut dis
solvendum aut continuandum decreverit. 

§ 1. When the meeting of the synod of Bishops is concluded by the Roman 
Pontiff, the function entrusted in it to the bishops and other members 
ceases. 

§ 2. If the Apostolic See becomes vacant after the synod has been con
vened or during its celebration, the meeting of the synod, and the 
function entrusted in it to the members, is by virtue of the law itself 
suspended, until the new Pontiff decrees either that the assembly is 
to be dissolved or that it is to continue. 

SOURCES: §1: AS XI 
§2: OS (1969) 17 §4 

CROSS REFERENCES: 

COMME NTARY ------

Gian Piero Milano 

l .  Development of synodal assemblies 

Paragraph 1 is limited to establishing how synodal functions are ter
minated at the conclusion of the assemblies. Taking into account the par
ticular norms, only the offices indicated in canon 348 should be assumed. 

The Code makes no reference to the concrete development of the 
synodal assemblies, the procedure of which is regulated by particular law 
and various explicationes dictated on the occasion of the various assem
blies and subsequently updated in practice. In order to discuss the essen
tial points of the development of the synodal projects, we can distinguish 
three phases: 

a) Preparatory phase 

This phase is marked by the procedures for appointing the various 
members as discussed in canon 346. Simultaneously, the Council of the 
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Secretariat proceeds to the preparation of the lineamenta, constituting 
the first draft of the matters to be discussed in the synod, which are sent 
to the attention of all those having an urgent interest in the assembly (Ro
man Curia, Eastern synods of bishops, bishops' conferences, unions of su
periors general). On the basis of the suggestions and remarks sent by 
these organizations, the Council of the Secretariat, with the collaboration 
of the experts, draws up the instrumentum laboris, an orientation docu
ment developing the synodal topics with all their ramifications. 

b) Assembly phase 

This phase is developed under the guidance of the delegate presi
dents who are appointed by the pope. The presidents, invested with the of
fice at the beginning of the general congregations, chair the synod with 
the power to direct the debate. This phase begins with the reading of the 
Official Report , a document prepared by a bishop appointed by the pope 
when the assembly is convoked (OS [1966 ] ,  28). Then discussion is 
opened on the content of the relatio, according to an order of intervention 
established by the General Secretariat. If the topics discussed should need 
any clarification or need to be examined in depth, the delegate presidents, 
with the approval of the pope, may institute "study committees, "  com
posed of synod Fathers elected by the assembly according to the majori
ties established in canon 101.1 

At the conclusion of this phase, discussion may be supplemented by 
intervention of the Fathers in the form of a request for clarification or fur
ther inquiry from the special secretary ( an expert appointed by the pope 
who follows the assemblies and collaborating directly with the delegate 
presidents and the Secretary General) or the relator.2 The reporter sum
marizes the matters that arose during the discussions and includes the 
most important points in an elenchus quaestionum, which will later be 
submitted for subsequent in-depth discussion in the circuli minores. In 
these smaller groups-divided according to language and to which the Fa
thers freely ascribe-full and in-depth discussions take place without any 
formal or procedural rules. During the course of these circuli minores, 
the thesis takes form, later to be presented to the plenary assembly by the 
relators of the various linguistic circuli in the form of propositiones, and 
these will constitute the objects of the last phase of discussions. 

The conclusion of the work of the circuli minores marks the begin
ning of the last of the assembly phases, which imposes certain responsibil
ities on the Fathers, in addition to the discussions: the election to renew 
the Council of the Secretariat for the following triennium and the vote to 
approve the synodal documents. In the drafting of the synodal docu
ments-inspired in the debates and in the directions arising from them-

1. Cf. OS (1969), 8-9. 
2. Cf. ibid., 12. 
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the relator may be assisted by the special secretary and by some Fathers 
elected by the assembly. 

For this vote, by which the purpose of the synod becomes a reality, 
the rules require different majorities, depending on whether a motion or a 
document is being approved or rejected. In the first case, a two-thirds ma
jority is required;3 in the latter, a simple majority of the voters is sufficient. 

Votes are cast in one of three ways: placet, non placet, or placet 
iuxta modum, with the obligation for anyone casting a modum vote to 
submit in writing the content of the suggested amendment. This initial 
vote opens a subsequent process of redrafting the text according to the 
modi, which concludes with the vote on the proposed amendments and 
the final text in the assembly. 

It is worth pausing here for a brief examination of the final docu
ments, given that they have been the center of more than a few controver
sies and difficulties. 

First, it must be clarified that there are no references in the rules 
from which to infer the typical characteristics of these acts in which the 
fruit of the assembly's work is expressed; the "answer" is for the synod to 
receive its opinion from the pope. 

With respect to the stylistic and literary aspects, these documents 
may at times be written in the form of propositions or theses; others in the 
form of calls or messages, statements, exhortations, or as true and proper 
documents duly structured and developed. It is a choice based in part on 
the nature of the material dealt with and in part on the assembly's pref er
ence. 

More difficult is the question of the juridico-formal elements; that is, 
the relevance ad extra of the documents and the subject that becomes 
their source of production. After a slow and varied evolution, during the 
course of which the competence of the synod to issue conclusive docu
ments intended for the universal Church, and as such endowed with their 
own complexity and thoroughness, was considered, the practice has cul
minated in a more cautious approach. In general, the synods now limit 
themselves to approving a series of propositiones-acts of internal rele
vance-sent directly to the pope and intended to request his subsequent 
reflection. After the Synod of 1985, they proceeded to the drafting of a Re
latio finalis, approved in the aula with votes on its various points that 
were then sent to the pope. 

This evolution, far from diminishing the institutional role of the 
synod, has enhanced its practical relevance. In fact, more than a few re
cent interventions by the pontifical magisterium have directly influenced 
synodal conclusions; and what is more, they have been drawn up entirely 

3. Cf. OS (1969), 24. 
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within the Council of the Secretriat. At the crux of this process are the in
terventions of the pope that followed the Synods of 1984 (Apostolic Ex
hortation Reconciliatio et paenitentia, December 2 ,  1984), 1987 
(Apostolic Exhortation Christifideles laici, December 30, 1988) and 1990 
(Apostolic Exhortation Pastores dabo vobis, March 25, 1992). These docu
ments, endowed with formal pontifical authority, are significantly entitled 
"post-synodal exhortations," precisely to highlight the intimate relation
ship between the primatial intervention and the synodal assembly. 

c) Concluding acts 

In addition to the documents of which we have spoken, during the 
conclusive phase or, better termed, the post-synodal proceedings, the Re
latio circa labores peractos is drafted by the secretary general with the as
sistance of the special secretaries. This document describes the work of 
the assembly on the various topics examined and the conclusions formu
lated by the participants. That document, intended for the pope's informa
tion, is of great importance, because it constitutes the only official source 
of detailed information on all the phases and events characterizing the 
work of the synod. 

There are two bodies not mentioned in the Code, which are situated 
outside of the normal dynamics of the assembly, yet play a highly sensitive 
role for which they deserve at least brief mention: they are the Commissio 
querelarum4 and the Coetus notitiis circa synodum vulgandis.5 

The first is a type of internal tribunal with general competence, but 
with merely instructive functions, because all disputes submitted to it for 
its consideration must then be sent on to the pope for his decision. It is 
composed of three synodal Fathers appointed by the pope at the start of 
each assembly. 

The second type acts as a press office and was established after 
some mishaps had occurred with the media, in order to assure the accu
rate and truthful circulation of the news given to the public. It is com
posed of five members, two of which are appointed by the office of the 
president among the synodal Fathers, and the other three of which are de
termined ratione muneris. They are the secretary general, the president 
of the Pontifical Council for Social Communications, and the special sec
retary. 

2. Suspension of the synod during a vacancy of the Apostolic See 

Paragraph 2 contains a rule taken from the discipline dictated for the 
ecumenical council, although in this context, it has a different rationale. 

4. Cf. OS (1969), 10. 
5. Cf. OS (1969), 16. 
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While the presence of the pope in the council is essential for the proper 
existence of the assembly, when it is a synod, the pope is in the position of 
a third party (cf. commentary on c. 344). Therefore, it seems that the dis
cipline concerning suspension and interruption of the synod when the Ap
ostolic See is vacant is related to current general principles for all bodies 
and auxiliary offices of the primate (cf. UDG 1 -26). 

In the hypothetical situation of a resumption of the synod once the 
Roman See is filled, a practical problem could arise. In view of the regula
tions' silence in this regard, it does not seem doubtful that the members 
appointed by the Pontiff may be changed at the will of the new pope, tak
ing into account the intuitus personae tying them to the Pontiff's deci
sion. In my opinion, the same can be said about the delegate presidents 
( although obvious reasons of timeliness and image would advise in favor 
of a confirmation of those offices). On the other hand, there is no problem 
for the representatives of the other authorities, who must maintain their 
legitimization in order to be part of the assembly upon resumption of the 
work. The secretary general, given his permanent status, would also keep 
his office. However, he may be replaced at any time, given that his ap
pointment is ad nutum Pontificis.6 

6. Ibid., 1 1 . 
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§ 1.  Synodi Episcoporum habetur secretaria generalis 
permanens, cui praeest Secretarius generalis, a Ro
mano Pontifice nominatus, cuique praesto est consi
lium secretariae, constans Episcopis, quorum alii, ad 
normam iuris peculiaris, ab ipsa synodo Episcopo
rum eliguntur, alii a Romano Pontifice nominantur, 
quorum vero omnium munus explicit, ineunte novo 
coetu generali. 

§ 2.  Pro quolibet synodi Episcoporum coetu praetera 
unus aut plures secretarii speciales constituuntur 
qui a Romano Pontifice nominantur, atque in officio 
ipsis commisso permanent solum usque ad expletum 
synodi coetum. 

§ 1. There is to be a permanent general secretariat of the synod, presided 
over by a secretary general appointed by the Roman Pontiff. The Sec
retary is to have the assistance of a council of the secretariat , com
posed of Bishops, some elected by the synod of Bishops itself in 
accordance with the special law, others appointed by the Roman Pon
tiff. The function of all these persons ceases with the beginning of a 
new general assembly. 

§ 2. For each assembly of the synod of Bishops there are one or more spe
cial secretaries who are appointed by the Roman Pontiff. They re
main in office only until the end of the synod assembly. 

SOURCES: § 1: AS XII; OS (1971) 11-13 
§ 2: AS XII; OS (1971) 13 

CROSS REFERENCES: 

COMME NTARY ------

Gian Piero Milano 

This canon mentions the only permanent synodal office-the general 
secretariat , which, from a structural point of view, actually possesses the 
most important prerogatives, based on which it could be rightly consid
ered the main reference point for each assembly as well as for the pope. It 
is composed of the secretary general and the Council of the Secretariat, 
which are the only bodies in operation after the conclusion of the assem
bly. In fact , the secretary general exercises his office for an unlimited pe
riod of time, ad nutum Pontificia. The Council of the Secretariat remains 
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in office for the entire period between one ordinary general assembly and 
the following one, thus generally for a three-year period. 

l .  The secretary general 

With respect to the secretary general, the regulations assign him the 
duty to "execute the prescriptions or the specific mandates" of the pope 
and to keep him informed of everything related to synod activities.1 

Through the exercise of that office, he becomes the axis around which re
volve the horizontal dynamics related to the activities of the preparation, 
coordination, and execution of the assembly, as well as the vertical dy
namics related to the assembly's relationship with the pope. 

Among the preliminary functions of the secretary general's area of 
competence are the sending of the letters of convocation and the agenda, 
as well as the sending of all the documents, instructions, and notices re
lated to the assembly. It is also his duty to report the designation of the 
members appointed by the Pontiff to all interested parties and to receive 
from them the relatio of the members who are elected in order to monitor 
the election ratification procedure. 

With regard to the coordination of the work of the assembly-of 
which the reading of the Relatio circa labores peractos by the Secretariat 
between one synod and the other is established as among his first acts-it 
is his duty to appoint the adiutores-ecclesiastics scientia et prudentia 
praeditos2-who will assist him in his various organizational duties. In the 
debate phase, he prepares the order of the interventions or the answers 
and, at the end of the discussions, receives the vota scripta from the Fa
thers and is responsible for the printing of the various proposed modi. He 
collects, orders, and maintains all records and documents. It is his duty to 
report the verbatim minutes of the sessions of each assembly to all of the 
individuals as indicated in the regulations. 

In summary, with the collaboration of the special secretary, he pre
pares a descriptive relatio of the work with the various topics examined 
and with the conclusions adopted by the Fathers. This function is highly 
important, given that the relatio-which is later submitted to the pope-is 
the only report on the action of the synod with official value that is sub
mitted to the supreme authority. 

1. Cf. OS (1969), 11 .  
2 .  Cf. OS (1969), 1 1  § 6. 
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Therefore, there is evidently a relevant autonomy of the secretary re
garding the assembly, more emphasized perhaps by the fact that it is the 
only executive body of the synodal decisions, and inasmuch as he has "ex
sequi ea quae Synodus episcoporum ipsi mandaverit. "3 

These functions place the secretary general in a unique position that 
cannot be easily classified in a description of the hierarchical subordina
tion with respect to the other bodies, other than the pope himself (through 
the Secretary of State). 

2. The Council of the Secretariat 

The Council of the Secretariat, covered in the second part of this 
canon, is a body initially created (Order of the Celebration of the Synod of 
Bishops [1971] ,  6) with an auxiliary and collaborative function with the 
secretary general, but its authority in the life of the synodal institution has 
progressively expanded, and at the same time it has been assuming highly 
relevant authority. 

According to the canon, the Council is at the disposal (praesto) of 
the secretary general. In fact, the authority of its fifteen members-four
fifths of whom are elected by the ordinary general assembly (with the ma
jorities required by c. 119) and one-fifth directly by the pope-as major 
representatives of the episcopate worldwide, particularly qualify this 
body, as John Paul II affirmed, as "the authorized means of transmission 
of the authentic will of the assembly. "4 In addition, the Council has been 
entrusted with duties of increasingly greater importance, among which 
the most relevant is the preparation of the post-synodal document. This 
act, although it is formally attributed to the authority of the pope ( cf. com
mentary on c. 347), in substance collects and develops the conclusions of 
the synodal assembly. 

The Council also participates in the preparation of the lineamenta 
and the instrumentum laboris ( cf. commentary on c. 34 7), as well as in 
other phases related to the organization of the assembly to which they are 
assigned by the secretary general or directly by the pope. To this effect, 
regulations establish that the conciliar meetings must be called by the sec
retary general at least twice per year and whenever else that he deems it 
advisable. 5 

There is a sensitive matter regarding how long the Council remains 
in office. The canon introduces a substantial change with respect to the 

3. Cf. OS (1969), 11 .  
4 .  JOHN PAUL II, Speech to the Council of the Secretariat, February 18, 1984: cf. 

G. CAPRILE, Il sinodo dei vescovi (Vatican City 1987), p. 4. 
5. Cf. OS (1971), 13. 
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regulations. In fact, while the rescript that instituted the Council ( on Au
gust 20, 1971) stated that its members would remain in office until "in se
quenti generali Synodo novum Consilium constituatur," the provision of 
the Code makes the dissolution of the body coincide with the beginning of 
the general assembly ( ineunte novo coetu generali) . This innovation in
troduces consequences of no small importance. The discipline established 
by the regulations allowed a certain continuity and a type of "transmission 
of assigned matters" between the outgoing Council and the incoming 
Council, with an opportunity for the exchange of information and experi
ences. This continuity could be of particular use to all those in the incom
ing Council and also benefit the assembly in progress. Now that possibility 
has been eliminated by the principle established in the canon, which pre
scribes the nonexistence of the Council of the Secretariat during the en
tire period in which the synod is meeting, because the outgoing Council 
ceases at the start of the assembly and the incoming Council is elected at 
the conclusion. 

Therefore, this body has no connection time-wise with the synodal 
assembly. On the contrary, it is intended to act during the period between 
one ordinary general synod and the following one. It follows that in the 
case of a vacancy in the Roman See, the general principle established in 
canon 34 7 § 2 whereby all synodal offices are suspended awaiting the de
cision of the new Pontiff, should not be applied to this body. The Council 
must maintain its functional continuity, in the same way as the secretary 
general. 

It is worth mentioning, to stress the importance acquired by the 
Council of the Secretariat, the plan to which Paul VI ref erred in his time 
(Allocution, March 24, 1973), which consisted of calling the members of 
the Council of the Secretariat of the synod to form part of the electoral 
body of the Pontiff, together with the College of Cardinals. According to 
this plan, the secretary general of the synod would have to perform the of
fice of the assistant secretary of the College of Cardinals in the conclave. 
In the intent of the one who proposed this, it would have highlighted the 
close relationship between the primatial office and the College of Bishops. 

The plan did not go forward, for reasons unknown. Judging by the 
critical interventions that took place at that time, it may be that the rea
sons were not unrelated to the need to avoid employing the universal 
character of the primatial office and to keep it closely linked to the partic
ular Roman Church and to its clergy, that is, the College of Cardinals. Also 
influencing this decision at that time was the fear of subsequent misunder
standings in the ecumenical dialogue, notably divergent precisely with re
gard to the qualification for the Petrine office and to its "universality, " 
which would have been emphasized by having the representatives of the 
episcopate, elected by the synod, participate in the conclave. 
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3. Special secretaries 

The provisions of paragraph 2 refer to the office of the special secre
taries, appointed by the pope for each of the topics included in the assem
bly agendas, in view of their specific technical competence. In the 
exercise of their function, they collaborate closely with the secretary gen
eral as well as with the official relatores in the preparation of the docu
ments and reports of the synod. They also handle the resolution of 
technical issues, which also can be interpreted by the Fathers during the 
discussions of the general assembly. At the conclusion of the general as
sembly, they collaborate with the secretary general in the drafting of the 
Relatio circa labores peractos (cf. commentary on c. 347), which is later 
submitted to the pope. In the performance of their office, they may have 
the assistance of the adiutores appointed by the Pontiff, who leave office 
at the end of the synod for which they were appointed. 
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CAPUT III 

De S.R.E. Cardinalibus 

CHAPTER III 
The Cardinals of the Holy Roman Church 

S.  R. E. Cardinales peculiare Collegium constituunt, cui 
competit ut electioni Romani Pontificis provideat ad nor
mam iuris peculiaris; Cardinales item Romano Pontifici 
adsunt sive collegialiter agendo, cum ad quaestiones 
maioris momenti tractandas in unum convocantur, sive ut 
singuli, scilicet variis officiis, quibus funguntur, eidem 
Romano Pontifici operam praestando in cura praesertim 
cotidiana universae Ecclesiae. 

The Cardinals of the Holy Roman Church constitute a special College, 
whose prerogative it is to elect the Roman Pontiff in accordance with the 
norms of a special law. The Cardinals are also available to the Roman Pon
tiff, either acting collegially, when they are summoned together to deal 
with questions of major importance, or acting individually, that is, in the 
offices which they hold in assisting the Roman Pontiff especially in the 
daily care of the universal Church. 

SOURCES: c. 230; Ioannes PP. XXIII, mp Cum gravissima, 15 apr. 1962 
(AAS 54 [1962] 256-258); RPE 33 

CROSS REFERENCES: cc. 115 § 2, 334 

COMME NTARY 

Carl Gerold Furst 

The cardinals of the Holy Roman Church constitute a special college, 
called in other times the Senate of the Roman Pontiff. It is a universitas 
personarum collegialis, within the meaning of canon 115 § 2, presided 
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over by the dean (c. 352 § 1) and governed by its own statutes, which 
nonetheless apparently still have not been issued. 

The first function of cardinals, at the level of the universal Church, is 
electoral: the election of the Roman Pontiff. 1 However, no strict equiva
lence is given among the members of the College of Cardinals and the 
members of the electoral body, inasmuch as cardinals who are over age 
eighty lose the right to vote. 2 

The consultative function of cardinals with respect to the Roman 
Pontiff (cf. also c. 334) is carried out collegially, in consistory (cf. c. 353, 
secret consistory or ordinary public consistory, extraordinary consistory; 
Pastor bonus 23, plenary consistory or plenary congregation), as well as 
individually, in the case of cardinal prefects, presidents, or members of 
the dicasteries or of other institutes of the Roman Curia or the Vatican 
City State. 

1. Cf. JOHN PAUL II, Ap. Const. Universi Dominici Gregis, February 22, 1996, in AAS 88 
(1996), pp. 305-343; especially p. 307, no. 33, and p. 321. 

2. MP Ingravescentem aetatem, November 21 ,  1970, II, no. 2, in AAS 62 (1970), pp. 810-
813. Also cf. UDG 33. 
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§ 1.  Cardinalium Collegium in tres ordines distribuitur: 
episcopalem, ad quern pertinent Cardinales quibus a 
Romano Pontifice titulus assignatur Ecclesiae subur
bicariae, necnon Patriarchae orientales qui in Cardi
nali um Colle gium relati sunt ; presbyteralem et 
diaconalem. 

§ 2. Cardinalibus ordinis presbyteralis ac diaconalis suns 
cuique titulus ant diaconia in Urbe assignatur a Ro
mano Pontifice. 

§ 3. Patriarchae orientales in Cardinalium Collegium as
sumpti in titulum habent suam patriarchalem sedem. 

§ 4. Cardinalis Decanus in titulum habet dioecesim Os
tiensem, una cum alia Ecclesia quam in titulum iam 
habeat. 

§ 5. Per optionem in Consistorio factam et a Summo Pon
tifice approbatam, possunt , servata prioritate 
ordinis et promotionis, Cardinales ex ordine pres
byterali transire ad alium titulum et Cardinales ex 
ordine diaconali ad aliam diaconiam et, si per inte
grum decennium in ordine diaconali permanserint, 
etiam ad ordinem presbyteralem. 

§ 6. Cardinalis ex ordine diaconali transiens peroptio
nem ad ordinem presbyteralem, locum obtinet ante 
omnes illos Cardinales presbyteros, qui post ipsum 
ad Cardinalatum assumpti sunt. 

§ 1. The College of Cardinals is divided into three orders: the episcopal 
order, to which belong those Cardinals to whom the Roman Pontiff 
assigns the title of a suburbicarian Church, and eastern-rite Patri
archs who are made members of the College of Cardinals; the presby
teral order, and the diaconal order. 

§ 2. Cardinal priests and Cardinal deacons are each assigned a title or a 
deaconry in Rome by the Roman Pontiff. 

§ 3. Eastern Patriarchs within the College of Cardinals have their patriar
chal see as a title. 

§ 4. The Cardinal Dean has the title of the diocese of Ostia, together with 
that of any other Church to which he already has a title. 

§ 5. By a choice made in Consistory and approved by the Supreme Pon
tiff, Cardinal priests may transfer to another title; Cardinal deacons 
may transfer to another deaconry and, if they have been a full ten 
years in the diaconal order, to the presbyteral order: priority of order 
and of promotion is to be observed. 
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§ 6. A Cardinal who by choice transfers from the diaconal to the presby
teral order, takes precedence over all Cardinal priests who were pro
moted to the Cardinalate after him. 

SOURCES: § 1: c. 231 § 1; Ioannes PP. XXIII, mp Ad suburbicarias, 
10 mar. 1961 (AAS 53 [1961] 198); Ioannes PP. XXIII, mp 
Suburbicariis sedibus, 11 apr. 1962, I (AAS 54 [1962] 253-
256); Paulus PP. VI, mp Ad purpuratorum Patrum, 11 feb. 
1965, I (AAS 57 [1965] 295) 
§ 2: C. 231 § 2 
§ 3: Paulus PP. VI, mp Ad purpuratorum Patrum, 11 feb. 
1965 (AAS 57 [1965] 295-296) 
§ 4: C. 236 § 4 
§ 5: c. 236 § 1; CodCom Resp., 29 maii 1934 (AAS 26 [1934] 
493) 
§ 6: c. 236 § 2; CodCom Resp., 29 maii 1934 (AAS 26 [1934] 
493) 

CROSS REFERENCES: c. 351 § 1 

COMME NTARY ------

Carl Gerold Furst 

Although all cardinals must be ordained bishops (c. 351 § 1), for his
torical reasons the College of Cardinals is divided into three orders: 

1. The episcopal order, to which belong the six bishops holding one 
of the titles of the seven suburbicarian dioceses: Albano, Frascati, Pal
estrina, Porto and Santa Rufina, Sabina and Poggio Mirteto, Velletri, and 
Ostia. This last title is assumed by the dean, while he keeps the title he had 
before being elected. The patriarchs of the Eastern Catholic Churches, 
who have their patriarchal see as a title, are also part of this order. 1 

2. The presbyteral order, the members of which-in general, dioce
san bishops-receive as a title one of the Roman presbyteral churches. 

3. The diaconal order, the members of which receive as a title one of 
the Roman deaconries. 

The right to choose to transfer from the presbyteral order to the 
episcopal order has been abolished. 2 Cardinals of the presbyteral order do 

1. PAUL VI, mp Ad purpuratorum patrum , February 11, 1965, in AAS 57 (1965), pp. 295-
297; cf. nos. I and V. 

2. JOHN XXIII, mp Ad suburbicarias dioeceses, March 10, 1961, in AAS 53 (1961), p. 198. 
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have the right to transfer to another title within the presbyteral order or to 
the diaconal order and the right to transfer to another deaconry or, after 
ten years in the diaconal order, to the presbyteral order. This is the only 
case in which the Code alludes to the legal institution of the option ( acqui
sition of a right proper by declaration, which in this case has to be ap
proved by the Roman Pontiff). 
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§ 1.  Qui Cardinales promoveantur, libere a Romano Pon
tifice seliguntur viri, saltem in ordine presbyteratus 
constituti, doctrina, moribus, pietate necnon rerum 
agendarum prudentia egregie praestantes; qui non
dum sunt Episcopi, consecrationem episcopalem re
cipere debent. 

§ 2. Cardinales creantur Romani Pontificis decreto, quod 
quidem coram Cardinalium Collegio publicatur; inde 
a publicatione facta officiis tenentur atque iuribus 
gaudent lege definitis. 

§ 3. Promotus ad cardinalitiam dignitatem, cuius creatio
nem Romanus Pontifex annuntiaverit, nomen autem 
in pectore sibi reservans, nullis interim tenetur Car
dinali um officiis nullisque eorum gaudet iuribus; 
postquam autem a Romano Pontifice eius nomen pu
blicatum fuerit, iisdem tenetur officiis fruiturque 
iuribus, sed iure praecedentiae gaudet a die reserva
tionis in pectore. 

§ 1. Those to be promoted Cardinals are men freely selected by the 
Roman Pontiff, who are at least in the order of priesthood and are 
truly outstanding in doctrine, virtue, piety and prudence in practical 
matters; those who are not already Bishops must receive episcopal 
ordination. 

§ 2. Cardinals are created by decree of the Roman Pontiff, which in fact is 
published in the presence of the College of Cardinals. From the mo
ment of publication, they are bound by the obligations and they enjoy 
the rights defined in the law. 

§ 3. A person promoted to the dignity of Cardinal, whose creation the 
Roman Pontiff announces, but whose name he reserves in petto, is 
not at that time bound by the obligations nor does he enjoy the rights 
of a Cardinal. When his name is published by the Roman Pontiff, how
ever, he is bound by these obligations and enjoys these rights, but his 
right of precedence dates from the day of the reservation in petto. 

SOURCES: § 1: c. 232 § 1; Ioannes PP. XXIII, mp Cum gravissima, 
15 apr. 1962 (AAS 54 [1962] 256-258) 
§ 2: C. 233 § 1 
§ 3: C. 233 § 2 

CROSS REFERENCES: cc. 349, 967 § 1, 1242, 1405 § 1, 2°, 1558 § 2 

656 



FORST Ch. III. The Cardinals of the Holy Roman Church c. 351 

COMMENTARY ------
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Cardinals are freely appointed by the Roman Pontiff; however, it 
does not appear that as of now the privilege granted to the patriarchs of 
Lisbon by Clement XII, with the Bull Inter praecipuas, of December 17, 
1737, has been abolished, by virtue of which they are promoted to the dig
nity of cardinal in the first consistory after their election and provision. 

Those who are going to be created (creare is the technical term in 
Latin indicating the appointment of a cardinal), must at least be presby
ters. Those who are not yet bishops must receive episcopal ordination. 
This has been required since John XXIII ,  1 but this norm is occasionally 
dispensed from. Those who are not diocesan bishops lose their titular dio
cese when they are appointed cardinals. 

With the indirect exception of cardinals who are bishops and patri
archs ( determined by the fixed number of the episcopal titles and of the 
patriarchal churches), there is no longer a pre-established number of the 
members of the College of Cardinals. On the other hand, the norm of Ro
mano Pontifici eligendo 33 is valid, whereby the number of cardinal elec
tors-those that are not over age eighty-shall not exceed 120. 

Cardinals have their rights from the time of the publication of the 
papal decree of their creation before the College of Cardinals, normally 
(but not necessarily) summoned in secret consistory. A cardinal created 
in pectore (that is, without his name being published) possesses the rights 
and obligations of a cardinal only after publication of his name, but the 
precedence is attributed to him from the date of creation in pectore. 

The Code cites the following as the specific rights of cardinals: 

1. the right to elect the Roman Pontiff ( c. 349); 

2. when outside of Rome or by chance outside of their own dioceses, 
exemption from the power of governance of the diocesan bishop of the 
place where they are ( c. 357 § 2); 

3. the right to be tried only by the Roman Pontiff (c. 1405 § 1, 2); 

4. the faculty to hear confessions from the faithful throughout the 
world (c. 967 § 1); 

5. the right to select the location where they will be heard as wit
nesses ( c. 1558 § 2); 

6. the right to be buried in a church ( c. 1242); 

1. Mp Cum gravissima, April 15, 1962, in AAS 54 (1962) , pp. 256-258. 
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Additionally, they are reserved certain rights of the offices of the Cu
ria. 

The "ceremonial" rights of cardinals are found-since the Norme 
Ceremoniali per gli E. mi Signori Cardinali, of the Sacred Ceremonial 
Congregation of 1943, among others, has already been abolished -espe
cially in the Instruction of the Secretariat of State of March 31, 1969: 
"Circa vestes, titulos et insignia generis cardinalium, episcoporum et prae
latorum ordine minorum. "2 

2. AAS 61 (1969), pp. 334-340. Dated March 18, 1999, the Secretariat of State published an 
"Elenchus privilegiorum et facultatum S.R.E. Cardinalium in re Liturgica et canonica": cf. 
Comm 31 (1999), pp. 11-13. 
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§ 1.  Cardinalium Collegio praeest Decanus, eiusque im
pediti vices sustinet Subdecanus; Decanus, vel Sub
de can us , nulla in c e t e r o s  Cardinales gaudet  
potestate regiminis, sed ut primus inter pares habe
tur. 

§ 2. Officio Decani vacante, Cardinales titulo Ecclesiae 
suburbicariae decorati, iique soli, praesidente Sub
decano si adsit, ant antiquiore ex ipsis, e coetus sui 
gremio unum eligant qui Decanum Collegii agat; eius 
nomen ad Romanum Pontificem deferant, cui compe
tit electum probare. 

§ 3. Eadem ratione de qua in § 2, praesidente ipso De
cano, eligitur Subdecanus; Subdecani quoque elec
tionem probare Romano Pontifici competit. 

§ 4. Decanus et Subdecanus, si in Urbe domicilium non 
habeant, illud ibidem acquirant. 

§ 1. The Dean presides over the College of Cardinals. When he is unable 
to do so, the sub-Dean takes his place. The Dean, or the sub-Dean, 
has no power of governance over the other Cardinals, but is consid
ered as first among equals. 

§ 2. When the office of Dean is vacant, those Cardinals who have a subur
bicarian title, and only those, under the presidency of the sub-Dean if 
he is present, or of the oldest member, elect one of their number to 
act as Dean of the College. They are to submit his name to the Roman 
Pontiff, to whom it belongs to approve the person elected. 

§ 3. In the same way as set out in § 2, the sub-Dean is elected, with the 
Dean presiding. It belongs to the Roman Pontiff to approve also the 
election of the sub-Dean. 

§ 4. If the Dean and sub-Dean do not already have a domicile in Rome, 
they are to acquire it there. 

SOURCES: § 1: c. 237 § 1; Paulus PP. VI, mp Sacra Cardinalium Can
silio, 26 feb. 1965, V (AAS 57 [1965] 297) 
§ 2: Paulus PP. VI, mp Sacra Cardinalium Cansilia, 26 feb. 
1965, II (AAS 57 [1965] 297) 
§ 3: Paulus PP. VI, mp Sacra Cardinalium Cansilia, 26 feb. 
1965, III (AAS 57 [1965] 297) 
§ 4: c. 238 §§  1 et 2; Paulus PP. VI, mp Sacra Cardinalium 
Cansilia, 26 feb. 1965, I (AAS 57 [1965] 296-297) 

CROSS REFERENCES: 
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Carl Gerold Furst 

Neither the dean nor the sub-dean has power over other cardinals; 
however, they do have precedence over them. 1 Since Paul VI, 2 the dean 
and the sub-dean are no longer necessarily the first and second in senior
ity in the office, respectively, of cardinals of the episcopal order, but 
rather are elected by and from among them. It is the Roman Pontiff's re
sponsibility to approve the election. 

The dean as well as the sub-dean, due to their functions, must have 
domicile in Rome. 

1. Ad purpuratorum patrum, no. IV. 
2. Mp Sacra Cardinalium consilio, February 26, 1965, in AAS 57 (1965), pp. 296-297. 
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§ 1. Cardinales collegiali actione supremo Ecclesiae Pas
tori praecipue auxilio sunt in Consistoriis, in quibus 
iussu Romani Pontificis eoque praesidente congre
gantur; Consistoria habentur ordinaria aut extraor
dinaria. 

§ 2. In Consistorium ordinarium, convocantur omnes 
Cardinales, saltem in Urbe versantes, ad consultatio
nem de quibusdam negotiis gravibus, communius 
tamen contigentibus, aut ad actus quosdam maxime 
sollemnes peragendos. 

§ 3. In Consistorium extraordinarium, quod celebratur 
cum peculiares Ecclesiae necessitates vel graviora 
negotia tractanda id suadeant, convocantur omnes 
Cardinal es. 

§ 4. Solum Consistorium ordinarium, in quo aliquae sol
lemnitates celebrantur, potest esse publicum, cum 
scilicet praeter Cardinales admittuntur Praelati, le
gati societatum civilium aliive ad illud invitati. 

§ 1. Cardinals assist the Supreme pastor of the Church in collegial fashion 
particularly in Consistories, in which they are gathered by order of 
the Roman Pontiff and under his presidency. Consistories are either 
ordinary or extraordinary. 

§ 2. In an ordinary Consistory all Cardinals, or least those who are in 
Rome, are summoned for consultation on certain grave matters of 
more frequent occurrence, or for the performance of especially sol
emn acts. 

§ 3. All Cardinals are summoned to an extraordinary Consistory, which 
takes place when the special needs of the Church and more serious 
matters suggest it. 

§ 4. Only an ordinary Consistory in which certain solemnities are cele
brated, can be public, that is when, in addition to the Cardinals, Prel
ates, representatives of civil states and other invited persons are 
admitted. 

SOURCES: 

CROSS REFERENCES: 
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Abandoning the traditional classification of consistories- that is, 
meetings of cardinals with the Roman Pontiff-as secret, semi-public, and 
public, the Code now distinguishes between ordinary secret consistories 
and public ordinary consistories (which in the case of the official petitions 
for canonizations are celebrated as a consistorium unicum), in addition 
to extraordinary consistories, which are always secret. Cardinals who are 
members of the dicasteries of the Curia may be summoned to a "plenary 
consistory" (PB 23). 

For the ordinary consistories, at least the cardinals who at the time 
of the summons are in Rome must be summoned to discuss important al
beit normal matters, or to perform acts of extraordinary solemnity. Gener
ally, the ordinary consistories are secret, that is, reserved for cardinals, 
presided over by the Pope. Only on the occasion of solemnities may the 
consistory be public, that is, with the participation of persons other than 
cardinals. 

In the case of special needs of the Church or in order to handle par
ticularly grave matters, all cardinals must be summoned to the extraordi
nary consistories. 
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Patres Cardinales dicasteriis aliisve institutis permanen
tibus Romanae Curiae et Civitatis Vaticanae praepositi, 
qui septuagesimum quintum aetatis annum expleverint, 
rogantur ut renuntiationem ab officio exhibeant Romano 
Pontifici qui, omnibus perpensis, providebit. 

Cardinals who head the departments and other permanent sections of the 
Roman Curia and of Vatican City, who have completed their seventy-fifth 
year, are requested to offer their resignation from office to the Roman 
Pontiff, who will consider all the circumstances and make provision ac
cordingly. 

SOURCES: Paulus PP. VI, mp Ingravescentem aetatem, 21 ian. 1970, I 
(AAS 62 [1970] 811) 

CROSS REFERENCES: cc. 401 § 1, 538 § 3 

COMME NTARY 

Carl Gerold Furst 

Similarly to what occurs in the case of diocesan bishops (c. 401 § 1) 
and the case of parish priests ( c. 538 § 3), cardinals who are prefects or 
presidents of the dicasteries or of other permanent bodies of the Roman 
Curia or of Vatican City are asked to off er their resignation from office to 
the Roman Pontiff when they have completed their seventy-fifth year. This 
was already established by Paul VI, 1 and now again by John Paul II (PB 5 
§ 2). 

Additionally, cardinals who are age eighty are no longer members of 
the dicasteries or of the bodies to which they belonged (PB 5 § 2)2 and 
they lose the right to participate in the election of the Roman Pontiff 
(UDG 33).3 

Nonetheless, it is worth emphasizing that all of this does not affect 
one's actual membership in the College of Cardinals, but merely certain 
functions of a particular cardinal. 

1. Mp Ingravescentem aetatem, November 21, 1970, no. I, in AAS 62 (1970), pp. 810-813. 
2. The same norm was in force under Paul VI: cf. ibid., II, 2. 
3. Ibid. 
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§ 1.  Cardinali Decano competit electum Romanum Ponti
ficem in Episcopum ordinare, si electus ordinatione 
indigeat; impedito Decano, idem ins competit Subde
cano, eoque impedito, antiquiori Cardinali ex ordine 
episcopali. 

§ 2. Cardinalis Proto-diaconus nomen novi electi Summi 
Pontificis populo annuntiant; item pallia Metropoli
tis imponit eorumve procuratoribus tradit, vice Ro
mani Pontificis. 

§ 1. It belongs to the Cardinal Dean to ordain the elected Roman Pontiff a 
bishop, if he is not already ordained. If the Dean is prevented from 
doing so, the same right belongs to the sub-Dean or, if he is pre
vented, to the senior Cardinal of the episcopal order. 

§ 2. The senior Cardinal Deacon announces the name of the newly elected 
Supreme Pontiff to the people. Acting in place of the Roman Pontiff, 
he also confers the pallium on Metropolitan bishops or gives the pal
lium to their proxies. 

SOURCES: § 1: c. 239 § 2; Pius PP. XII, Ap. Const. Vacantis Apostoticae 
Sedis, 8 dee. 1945, 107 (AAS 38 [1946) 98); RPE 90b 
§ 2: C. 239 § 3 

CROSS REFERENCES: c. 437 § 1 

COMME NTARY ------

Carl Gerold Furst 

Two norms given by Paul VI in Apostolic Constitution Romano 
Pontifici eligendo and kept in Apostolic Constitution Universi dominici 
gregis are repeated in this canon: 

1. It is the very ancient right of the dean of the College of Cardinals 
(historically as the bishop of Ostia) to ordain any Roman Pontiff elect who 
has not already been ordained a bishop. In the event that the dean is pre
vented from doing so, he is substituted by the sub-dean or, if the sub-dean 
is also prevented from doing so, by the senior cardinal of the episcopal 
order who is not prevented from doing so (UDG 90). 

2. Another very ancient right of the senior cardinal deacon (of the 
first in the order of the cardinal deacons) is to announce the election of 
the new Roman Pontiff (UDG 89) with the traditional formula: "Nuntio 
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vobis gaudium magnum, habemus Papam, Eminentissimum ac Rever
endissimum Dominum ... qui sibi nomen imposuit ... " 

In addition, the canon also includes another very ancient right of the 
senior cardinal deacon: to confer the pallium on metropolitan archbish
ops, or deliver it to their proxies (cf. c. 437 § 1). 
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Cardinales obligatione tenentur cum Romano Pontifice 
sedulo cooperandi; Cardinales itaque quovis officio in 
Curia fungentes , qui non sint Episcopi dioecesani , obliga
tione tenentur residendi in Urbe; Cardinales qui alicuius 
dioecesis curam habent ut Episcopi dioecesani, Urbem 
petant quoties a Romano Pontifice convocentur. 

Cardinals have the obligation of cooperating closely with the Roman Pon
tiff. For this reason , Cardinals who have any office in the Curia and are 
not diocesan bishops, are obliged to reside in Rome. Cardinals who are in 
charge of a diocese as diocesan bishops, are to go to Rome whenever sum
moned by the Roman Pontiff. 

SOURCES: c. 238; REU proemium 

CROSS REFERENCES: 

COMME NTARY ------

Carl Gerold Furst 

This canon debunks the fiction that all cardinals are Roman clergy, 
and therefore are obligated per se to reside in Curia. This fiction was still 
upheld, at least in part, by canon 238 of the 1917 Code, and was formally 
abolished by Paul VI only for the patriarchs of the Eastern Catholic 
Churches.1 

At present, the obligation to reside in or come to Rome, except for 
the dean and the sub-dean, is explicitly related to the obligation to render 
close collaboration to the Roman Pontiff. So the obligation to reside in 
Rome only affects those cardinals having an office in the Curia who are 
not diocesan bishops. The rest are obligated to come to Rome only in the 
event that they are summoned by the Roman Pontiff. 

1. Ad purpuratorum patrum, no. II. 
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§ 1 .  Cardinales, quibus Ecclesia suburbicaria aut eccle
sia in Urbe in titulum est assignata, postquam in 
eiusdem venerunt possessionem, earundem dioece
sium et ecclesiarum bonum consilio et patrocinio 
promoveant, nulla tamen in easdem potestate regi
minis pollentes, ac nulla ratione sese in iis interpo
nentes, quae ad earum bonorum administrationem, 
ad disciplinam ant ecclesiarum servitium spectant. 

§ 2 .  Cardinales extra Urbem et extra propriam dioecesim 
degentes, in iis quae ad sui personam p ertinent 
exempti sunt a potestate regiminis Episcopi dioece
sis in qua commorantur. 

§ 1. When a Cardinal has taken possession of a suburbicarian Church or 
of a titular Church in Rome, he is to further the good of the diocese or 
church by counsel and patronage. However, he has no power of gov
ernance over it, and he should not for any reason interfere in matters 
concerning the administration of its goods, or its discipline, or the 
service of the church. 

§ 2. Cardinals living outside Rome and outside their own diocese, are ex
empt in what concerns their person from the power of governance of 
the bishop of the diocese in which they are residing. 

SOURCES: § 1: c. 240 § 2; Ioannes PP. XXIII, mp Suburbicariis sedibus, 
11 apr. 1962 (AAS 54 [ 1962] 253-256); Paulus PP. VI, mp Ad 
hoc usque tempus, 15 apr. 1969 I-III (AAS 61 [1969] 226-227) 
§ 2: C. 239 § 1 

CROSS REFERENCES: 

COMME NTARY 

Carl Gerold Furst 

Along with the preceding canon, this canon also debunks the fiction 
that cardinals are Roman clergy. In accordance with the norm given by 
John XXIII for cardinals of episcopal order, 1 and later by Paul VI,2 this 
canon confirms the abolition of all power of governance of cardinals in 

1. Mp Suburbicariis sedibus, April 11, 1962, in AAS 54 (1962), pp. 253-256. 
2. Mp Ad hoc usque tempus, April 15, 1969, in AAS 61 (1969), pp. 226-227. 
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their suburbicarian dioceses, titular churches, or deaconries, in which 
they only hold the "title" and certain honorary rights. 

As for the rest, cardinals are expressly prohibited from interfering in 
the temporal or spiritual administration of their titular dioceses, titles, or 
deaconries. 

Personally, cardinals are exempt from the power of governance exer
cised by another diocesan bishop. 
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Cardinali, cui a Romano Pontifice hoc munus committitur 
ut in aliqua sollemni celebratione vel personarum coetu 
eius personam sustineat, uti "Legatus a latere," scilicet 
tamquam eius alter ego, sicuti et illi cui adimplendum 
concreditur tamquam ipsius "misso speciali" certum 
munus pastorale, ea tantum competunt quae ab ipso Ro
mano Pontifice eidem demandantur. 

A Cardinal may be deputed by the Roman Pontiff to represent him in some 
solemn celebration or assembly of persons as a Legatus a latere, that is, 
as his alter ego; or he may, as a special emissary, be entrusted with a par
ticular pastoral task. A Cardinal thus nominated is entitled to deal only 
with those affairs which have been entrusted to him by the Roman Pontiff 
himself. 

SOURCES: c. 266; SOE I, 3 

CROSS REFERENCES: 

COMME NTARY 

Carl Gerold Furst 

This canon, which in the 1917 Code appeared in the chapter on the 
legates of the Pontiff, reserves for cardinals the appointment of two types 
of legates of the Roman Pontiff: 

1. The legate a latere represents the Roman Pontiff as an alter ego 
and for that reason his function ceases upon the death of the Roman Pon
tiff or in the case of a resignation of the Pontiff from his office. 

2. This canon characterizes the office of special emissary by its spiri
tual mission; however, the office is also entrusted to cardinals in other 
cases. 

In either of the two cases, their rights are strictly subordinate to 
their respective pontifical mandate. 
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Sede Apostolica vacante, Cardinalium Collegium ea tan
tum in Ecclesia gaudet potestate, quae in peculiari lege 
eidem tribuitur. 

When the Apostolic See is vacant, the College of Cardinals has only that 
power in the Church which is granted to it by special law. 

SOURCES: c. 241; Pius PP. XII, Ap. Const. Vacantis Apostolicae Sedis, 
8 dee. 1945, 1-5 (AAS 38 [1946] 67-68); RPE l-6 

CROSS REFERENCES: 

COMME NTARY ------

Carl Gerold Furst 

When the Apostolic See is vacant due to the death or resignation of 
the Roman Pontiff, the primatial power does not pass to the College of 
Cardinals, which only acquires the rights enumerated by John Paul II in 
the Apostolic Constitution Universi dominici gregis: 

1. handling ordinary Church matters and other matters that cannot 
be delayed, in addition to preparing the election for the new Roman Pon
tiff (UDG 2); 

2. exercising the civil government of the Vatican City State, but with 
a restriction on the right to issue decrees only for urgent matters and only 
valid during the vacancy of the Roman See (UDG 23); 

3 .  interpreting the Apostolic Constitution on the election of the 
Roman Pontiff (UDG 5); 

4. convocation by the dean of the cardinals for election and his pre
siding over the so-called "Congregations of Cardinals" (UDG 9, 19, 38, 52, 
87, 90); 

5. the right of the cardinal chamberlain of the Holy Roman Church, 
the cardinal major penitentiary, and the cardinal vicar of the Diocese of 
Rome to remain in office (UDG 14; cf. also PB 6 and, with regard to the 
cardinal vicar, the Apostolic Constitution of Paul VI Vicariae potestatis, 
January 6, 1977, 1 no. 2 § 1). If the office of chamberlain or of the major 
penitentiary becomes vacant during the conclave one of the cardinals will 

1. AAS 69 (1977), pp. 5-8. 

670 



FORST Ch. III. The Cardinals of the Holy Roman Church c. 359 

be elected to carry out that office until the election of the new pope 
(UDG 15). 

On the other hand, it is provided that the College has no power with 
respect to the matters that belonged to the Roman Pontiff during his man
date unless expressly allowed in the Apostolic Constitution (UDG 1.2). 
Also, they do not have power over the rights of the Apostolic See and of 
the Roman Church (UDG 3), nor with regard to the pontifical laws, espe
cially in connection with the election of the Roman Pontiff, except for 
their interpretation (UDG 15). 
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CAPUT IV 
De Curia Romana 

CHAPTER IV 
The Roman Curia 

CATTANEO 

------- INTRODUCTION -------

Arturo Cattaneo 

The ecclesiological basis of the Roman Curia 

The Apostolic Constitution Pastor bonus, with which the supreme 
legislator-after a long and careful study-restructured the Roman Curia, 
presents-with respect to the prior curial reform carried out by the Apos
tolic Constitution Rebimini Ecclesiae universae-some innovations of 
unquestionable interest. Among them stands out the preamble preceding 
the norms. With this preamble, the legislator situates the Roman Curia in 
its ecclesiological context, forestalling criticism and objections raised 
during the post-conciliar period. 

The most radical criticism of the Roman Curia has gone so far as to 
denounce its so-called "original structural inadequacy" 1 and to question its 
very raison d'etre, because it would promote "Roman centralism" in direct 
opposition to the ecclesiology of communion promoted by the Second Vat
ican Council. 

A careful study of these claims reveals that behind them is a unilat
eral emphasis on the autonomy of the particular churches, at the same 
time obscuring what the universal Church is. Thus, there is a tendency to 
reduce it to a vague community of merely emotional relationships that 
emergee from the particular churches. In a universal Church conceived 
thus, it would be difficult to justify a governmental structure. 2 

The introduction of Pastor bonus shows, on the other hand, how a 
balanced and comprehensive understanding of the ecclesiology of com
munion also allows support for the Roman Curia. In fact, regarding the 

1. G. ALBERIGO, "La curia y la comuni6n de las iglesias," in Concilium, 147 (1979), pp. 27-
53. 

2. A clear response to these ecclesiological errors and tendencies can be found in the 
Letter of the CDF sent to the Bishops of the Catholic Church Communionis notio (June 28, 
1992). 
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purpose of this new reform, the Roman Pontiff expressed his desire to 
"make sure that the structure and working methods of the Roman Curia 
increasingly correspond to the ecclesiology spelled out by the Second Vat
ican Council" (PB Introd. , 13 in fine). Among them, the three aspects that 
we are going to examine here are highlighted. 

1 .  The principle most emphasized: ministry 

The aspect of the Roman Curia that the legislator has wanted to high
light in particular is the diaconal character that must imbue all activity 
and the nature of this instrument. Thus, from the beginning, Pastor bonus 
offers the key to understanding and giving meaning to the existence of the 
Curia, precisely by mentioning the figure of Christ, the Good Shepherd 
who gives his life for the sheep. 

On several occasions, Pastor bonus highlights the important ministe
rial role of the Roman Curia, specifying that its identity is expressed as 
service and assistance to the successor of Peter, in such a way that, in his 
name and with his authority, it can fulfill its duty "for the good of the 
churches and in service of the sacred pastors. " 1 The spirit of service that 
must motivate all those rendering their collaboration to the pastoral work 
of the Roman Curia is presented-with a certain emphasis-as a service 
that "clearly has no equal in civil society and labour of which is given with 
the intent of truly serving and of following and imitating the diaconia of 
Christ himself' (PB 9 in fine). 

It is a series of reflections that may seem at first sight somewhat rhe
torical and abstract , but which comprise great doctrinal importance and 
numerous practical consequences. For example, the work of the Roman 
Curia is not bureaucratic or merely that of administrative functions ac
cording to strict regulations. On the contrary, its essential nature as 
service demands that it be conceived of and act with the flexibility charac
teristic of its mission, and its structures and functions must be continually 
adapted to the pastoral needs of the various communities of the faithful. 2 

2. Full integration of the Roman Curia into the Petrine ministry 

The prologue of Pastor bonus, together with the emphasis on the 
ministerial nature of the Roman Curia, also reveals its place in the context 

1. CD 9a, cited in PB 7a. The main passages from PB, in which the ministerial character of 
the Roman Curia is emphasized, are found in the introduction, arts. la, 3d, 7 passim, Sb and 
d, 9 in fine, 10a, l lb, 14b; also in arts. 1, 33 and in nos. 1 and 2 of Appendix II. 

2. Cf. S. BAGGIO, "La dimensione pastorale del servizio della Curia Romana," in 
L'Osservatore Romano, July 12, 1988, pp. 1 and 4. 
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of ecclesiology. The title itself of the Apostolic Constitution is highly indic
ative in this regard: the Good Shepherd, Christ Jesus, has conferred upon 
the bishop of Rome in a special way the mission to teach, sanctify, and 
govern the people of God. Pastor bonus concludes the brief synthesis of 
the munus pe trinum set forth in its first three sections, placing the 
Roman Curia in this context "which has worked in the service of the Pet
rine ministry from ancient times" (PB 3d). This fundamental principle is 
reaffirmed as follows: "The Roman Curia came into existence for this pur
pose ... to render more effective the task of the pastor of the Church 
which Christ entrusted to Peter and his successors" (PB Introd., 3e). 

Obviously, it is not an innovation, because, without going beyond it, 
Vatican II itself had presented the Roman Curia as an instrument of which 
the Roman Pontiff makes use "in exercising his supreme, full and immedi
ate power over the universal Church" (CD 9a). 1 Consequently, Pastor 
bonus affirms the "truly ecclesiastical nature [ of the Roman Curial ,  be
cause it draws its existence and competence from the pastor of the univer
sal Church. For the curia exists and operates only to the extent that it has 
a relationship to the Petrine ministry and is based on it" (PB Introd., 7b ). 

Other consequences with marked juridical ramifications are indi
cated somewhat further on: for since the Roman Curia is "an instrument in 
the hands of the Pontiff, " it follows that "it is endowed with no force and 
no power apart from what it receives from the Supreme pastor" (PB In
trod., 7c). Therefore, one can also infer "what we may call the vicarious 
character of the Roman Curia, because ... it does not operate by its own 
right or on its own initiative. It receives its power from the Roman Pontiff 
and exercises it within its own essential and innate dependence on the 
pontiff. It is the nature of this power that it always joins its own action to 
the will of the one from whom the power springs. It must display a faithful 
and harmonious interpretation of his will and manifest, as it were, an iden
tity with that will, for the good of the churches and service to the bishops. 
From this characteristic the Roman Curia draws its energy and strength, 
and in it too finds the boundaries of its duties and its code of behavior" 
(PB Sa). 

All of these considerations would obviously be devoid of their con
tent if the primatial office were reduced to the function merely of coordi
nation-or, eventually, only one of exhortation-in regards to the 
particular churches. The numerous statements of Pastor bonus and the 
specific configuration of the dicasteries, leave no room for doubt as to 
how the legislator understands the content of the Petrine ministry and, 
consequently, the specific field of action of the Roman Curia and its com
petences. 

1. Cf. c. 360. 
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3. The relations of the Roman Curia with the Episcopal College in 
the building up of the Church 

The sollicitudo omnium ecclesiarum, which particularly devolves 
upon the successor of Peter, is shared (cum et sub Petro) by all the bish
ops (cf. PB Introd., 10a). From this statement, one can deduce the neces
sary and close relationship of the Petrine ministry with the College of 
Bishops, and, consequently, also the need for the Roman Curia-although 
it is directly and closely connected to the Roman Pontiff-to have a close 
relationship with the College of Bishops. Only in this way will the Roman 
Curia be harmoniously involved in the communion that holds the whole 
Church together, the hierarchical structure of which was endowed by the 
Lord with "a nature at once collegial and primatial" (PB Introd., 2a), and 
which may increasingly be "the facilitator for communion and the sharing 
of the concerns of the Church" (PB In trod., 8c). 

Configuring the Curia in such a way that it adequately fits into the 
personal and synodal dynamic, proper to the hierarchical structure of the 
Church, is not an easy task The legislator is aware of this and states it in 
various passages of Pastor bonus. In the first place, he situates the Petrine 
ministry-the focal point of the first three sections of Pastor bonus-in a 
solid collegial framework. The munus petrinum, it is concluded, neces
sarily implies a relation "to the service of the other apostles and their suc
cessors, whose sole purpose is to build up the Church in this world" (PB 
Introd., 3a). In the second place, and as a logical consequence, it is af
firmed that "this same diaconia of the curia ... necessarily relates in the 
same way to the personal function of the bishops, whether as members of the 
College of Bishops or as pastors of the particular churches" (PB Introd., 8b ). 
This requires that the affectus collegialis, existing between the bishops 
and their head, be concretely manifested through the Roman Curia and ex
tended to the entire mystical body, which is also the body of the churches 
(cf. PB Introd., 9d). 

Therefore due to its diaconia-united to its Petrine ministry-"the 
Roman Curia is closely united to the bishops of the whole world" (PB In
trod., 9a). The bishops are, together with the churches, the first beneficia
ries of the work of the dicasteries. Pastor bonus articles 26 and 27 contain 
concrete instructions for improving, promoting, and reinforcing relations 
between the Roman Curia and the particular churches. One that deserves 
specific mention is the reassessment of the ad limina visits-so impor
tant for unity and communion within the Church, in which there is also a 
"curial" aspect (cf. PB Introd., 10, 28-32, and Appendix 1). 

Lastly, it also seems important to indicate how the relations of the 
Roman Curia with the College of Bishops and the particular churches 
must be seen in the perspective of that ministry of unity which is uniquely 
conferred upon the Roman Pontiff. Unity in the Church-according to 
Pastor bonus-"is a precious treasure to be preserved, defended, pro-
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tected , promoted , to be forever exalted with the enthusiastic cooperation 
of all" (PB Introd., 11a). Unity of faith, yes, but also of discipline, in order 
to guarantee that "the legitimate freedom of action is organically devel
oped" (PB Introd., 11c). 

In conclusion, we can state that Pastor Bonus-in agreement with 
the ecclesiology of the Council-has managed to offer a renewed configu
ration and image of the Roman Curia as a valuable instrument in the direct 
service of the Petrine ministry for the building up of the Church, in har
mony with the personal and collegial principles that make up the hierar
chical structure. 
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360 

Ch. IV. The Roman Curia cc. 360-361 

Curia Romana, qua negotia Ecclesiae universae Summus 
Pontif ex expedire so let et quae no mine et auctoritate ip
sius munus explet in bonum et in servitium Ecclesiarum, 
constat Secretaria Status sen Papali, Consilio pro publi
cis Ecclesiae negotiis, Congregationibus, Tribunalibus, 
aliisque Institutis, quorum omnium constitutio et compe
tentia legepeculiari definiuntur. 

The Supreme Pontiff usually conducts the business of the universal 
Church through the Roman Curia, which acts in his name and with his au
thority for the good and for the service of the Churches. The Curia is com
posed of the Secretariat of State or Papal Secretariat, the Council for the 
public affairs of the Church, the Congregations, the Tribunals and other 
Institutes. The constitution and competence of all these is defined by spe
cial law. 

SOURCES: c. 242; Paulus PP. VI, Alloc., 21 sep. 1963 (AAS 55 [1963] 793-
800); CD 9; REU I § 1; Syn. Bish. Nunc nobis, 25 oct. 1969 

361 Nomine Sedis Apostolicae vel Sanctae Sedis in hoc Co
dice veniunt non solum Romanus Pontifex, sed etiam, 
nisi ex rei natura vel sermonis contextu aliud appareat, 
Secretaria Status, Consilium pro publicis Ecclesiae nego
tiis, aliaque Romanae Curiae Instituta. 

In this Code the terms Apostolic See or Holy See mean not only the 
Roman Pontiff, but also, unless the contrary is clear from the nature of 
things or from the context, the Secretariat of State, the Council for the 
public affairs of the Church, and the other Institutes of the Roman Curia. 

SOURCES: c. 7 

CROSS REFERENCES: cc. 113 § 1, 334, 1255 

COMME NTARY ------

Antonio Viana 

Canons 360 and 361 constitute one specific chapter within book II of 
the Code that is dedicated to the Roman Curia. In our commentary, we 
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will make some brief remarks on the content of both canons and then we 
will analyze the aspects relative to the nature, organization, and activity of 
the Roman Curia. 

1. Preliminary observations 

The preparatory work for canons 360 and 361 was not without its 
hesitations and uncertainties, motivated especially by the parallel work on 
the pontifical law that now regulates the Roman Curia. The difficulties 
arose mainly with the identification of the dicasteries that had to be men
tioned in these canons. 

Thus, the prior drafts of canon 360 included in the composition of 
the Roman Curia the secretariats, the offices, and other institutes (ali
isque institutis), the mention of which disappeared from the final text.1 

On the other hand, in the prior drafts of the present canon 361, there was 
no mention of the Secretariat of State or of the Council for the Public 
Affairs of the Church, and, nonetheless, the congregations and the tribu
nals appear to be included under the name of the Apostolic See or Holy 
See.2 

The subsequent promulgation of Pastor bonus on June 28, 1988,3 

which regulates in detail the organization of the Roman Curia, has quickly 
produced a notable conflict between that pontifical law and the content of 
canons 360 and 361. In fact, Pastor bonus does not allude to the Council 
for the Public Affairs of the Church, given that it no longer exists as a spe
cific dicastery, and its functions have come to be incorporated into the 
Second Section of the Secretariat of State. 

The meaning of canon 360 consists of a general discussion of the 
Roman Curia within the framework of the organization of the universal 
Church. The canon stresses that, always excepting the personal gover
nance of the Roman Pontiff (expedire solet), the Curia acts in his name 
and with his authority for the good and service of the particular churches. 
Canon 360 expressly refers to a special law regulating the organization 
and activity of the Curia. 

For its part, canon 361 contains an interpretive law similar to that set 
forth by the 1917 Code in canon 7 (located, we believe, more appropriately 
within the general norms of the former Code), which nonetheless also in
cluded the congregations and the pontifical tribunals under the name 
"Holy See." 

1. Cf. c. 176 of the 1977 Schema, c. 297 of the 1980 Schema, and c. 359 of the 1982 
Schema. 

2. Cf. c. 298 of the 1980 Schema and c. 360 of the 1982 Schema. 
3. Cf. AAS 80 (1988), pp. 841-912. 
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In addition to the aforementioned conflicts between Pastor bonus 
and the Code on the Council for Public Affairs of the Church, the Code it
self does not always solely use the expression "Holy See" or "Apostolic 
See," as established in canon 361. Thus, for example, in the material on ec
clesiastical circumscriptions, canons 294 and 433 § 1 refer to the Apostolic 
See and to the Holy See as the competent authority to establish respec
tively a personal prelature or an ecclesiastical region. On the other hand, 
canons 373 and 431 § 3 refer to the "supreme authority" of the Church (Ro
man Pontiff and College of Bishops) in connection with the erection of 
particular churches and ecclesiastical provinces, respectively. 

2. Nature of the Roman Curia 

The first general regulation of the Roman Curia, understood as the 
group of colleges (dicasteries) with literally defined competency to aid 
the pope in the governance of the universal Church, took place through 
the Apostolic Constitution Immensa Aeterni Dei, promulgated by Sixtus 
V on January 22, 1588.4 During the 1\ventieth century, special laws on the 
Roman Curia were particularly frequent. Pius X regulated this matter on 
June 29 , 1908 through the Apostolic Constitution Sapienti consilio, 5 

which was substantially included in canons 242-264 of the 1917 Code. Fol
lowing Vatican II ,  Paul VI promulgated the Apostolic Constitution 
Regimini Ecclesiae universae on August 15 , 1967,6 and only twenty-one 
years later, John Paul II reorganized this matter again through the Apos
tolic Constitution Pastor bonus. Therefore, this pontifical law constitutes 
the latest but not the final phase in the juridic evolution of the Roman Cu
ria, because this matter is always subject to evolution and reform accord
ing to the changing needs of the Church and the governing styles of the 
various pontiffs. 

As noted in Christus Dominus 9, the dicasteries of the Roman Curia 
fulfill their function "in the name and by the authority of the pontiff him
self for the good of the churches and in the service of the sacred pastors" 
( cf. also c. 360). This idea is frequently emphasized by the preamble of 
Pastor bonus, where it states that the Curia involves assistance "in the 
Petrine ministry" (no. 3), such that "the principal characteristic of each and 
every dicastery of the Roman Curia is that of being ministerial" (no. 7). The 
ministerial dimension of the Roman Curia within the framework of eccle
siastical communion is manifested in collaborating regularly with the 
pope in his mission of service to the unity of the entire Church and of its 
members. The Curia is also an instrument of unity and communion be-

4. Cf. Bullarium Romanum, ed. Taurine, VIII (1863), cols. 985-999. 
5. Cf. AAS l (1909), pp. 7-19. 
6. Cf. AAS 59 (1967), pp. 885-928. 
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tween the head and the members of the episcopal college, between the 
universal Church and the particular churches. 7 

From the canonical point of view, the collaboration of the Curia with 
the pope is expressed in the exercise of the functions of promoting and 
consulting through acts of motivation, exhortation, and advice to the re
cipients. The Curia is also authorized by law to issue acts of governance 
that are canonically binding, within the scope of the competencies of the 
various dicasteries. This power that is exercised by some dicasteries of 
the Roman Curia is ordinary and vicarious because it entails organic par
ticipation in the power of the Roman Pontiff for the entire Church. 8 The 
functions of the Roman Curia must be exercised always "according to law, 
be it universal law or the special law of the Roman Curia, and according to 
the norms of each dicastery, yet with pastoral means and criteria, attentive 
both to justice and the good of the Church and especially for the salvation of 
souls" (PB 15). 

3. Organization 

The generic name grouping all of the bodies of the curia is dicaster
ies. These bodies are juridically equal to each other. Normally each dicast
ery is composed of a prefect or president, a group of cardinals, and some 
bishops, with a secretary to provide administrative support. In some di
casteries, some clerics and even the non-ordained faithful are also mem
bers. The members are assisted in their duties by consultors and various 
officials. All the members leave office when they reach the age of eighty, 
except the dicastery heads and the secretaries, who leave office at age 
seventy-five (in the case of the prefects, upon resignation submitted to the 
Roman Pontiff). The members also lose office upon a vacancy in the pon
tifical see (cf. PB 2-10). 

The generic term dicastery includes various colleges, specifically 
called congregations, tribunals, pontifical councils, and commissions. 
There are also offices (the Apostolic Camera, the Administration of the 
Patrimony of the Apostolic See, and the Prefecture for the Economic Af
fairs of the Holy See [cf. PB 171-179]) and institutes (the Prefecture of 
the Papal Household and the Office for the Liturgical Celebrations of the 
Supreme Pontiff [cf. PB 2 § 3, 180-183]). The Secretariat of State holds a 
unique position within the organic complex of the Curia, by virtue of its 
immediate proximity to the pope (cf. PB 39-47). The common provisions 

7. Cf. A. CATTANEO, "La fundamentaci6n eclesiol6gica de la Curia romana en la 'Pastor 
Bonus'," in !us canonicum 30 (1990) , pp. 39-57; J.I. ARRIETA, "Principios informadores de la 
c. ap. 'Pastor Bonus,"' in ibid., pp . 59-81. 

8 .  Cf. A. VIANA, "La potestad de los dicasterios de la curia romana," in !us canonicum, 30 
(1990), pp. 88-91. 
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on the composition and functions of the dicasteries are found in the Gen
eral Regulations of the Roman Curia , published on April 30, 1999.9 

At present ,  there are nine congregations: the Congregation for the 
Doctrine of the Faith , the Congregation for the Eastern Churches, the Con
gregation for Divine Worship and the Discipline of the Sacraments, the 
Congregation for the Causes of Saints, the Congregation for Bishops, the 
Congregation for the Evangelization of Peoples, the Congregation for the 
Clergy, the Congregation for the Institutes of Consecrated Life and for So
cieties of Apostolic Life , and the Congregation for Catholic Education ( of 
Seminaries and Educational Institutes) (cf. PB 48-116). 

The pontifical tribunals include the Apostolic Penitentiary, the Su
preme Tribunal of the Apostolic Signatura , and the Tribunal of the Roman 
Rota (cf. PB 117-130). 

The pontifical councils, of which according to the original draft of 
Pastor bonus there were twelve , at present now number eleven after the 
promulgation of the Motu proprio of John Paul II Inde a Pontificatus of 
March 25, 1993: 10 The Pontifical Council for the Laity, the Pontifical Coun
cil for Promoting Christian Unity, the Pontifical Council for the Family, the 
Pontifical Council for Justice and Peace , the Pontifical Council Cor unum, 
the Pontifical Council for the Pastoral Care of Migrants and Itinerant Peo
ple , the Pontifical Council for Pastoral Assistance to Health Care Workers, 
the Pontifical Council for the Interpretation of Legislative Texts, the Pon
tifical Council for Inter-Religious Dialogue , the Pontifical Council for Dia
logue with Non-Believers, the Pontifical Council for Culture , and the 
Pontifical Council for Social Communications (cf. PB 131-171). 

Lastly, the commissions that are expressly mentioned in Pastor 
bonus include : the Pontifical Biblical Commission and the International 
Theological Commission , within the Congregation for the Doctrine of the 
Faith; the Pontifical Commission for Latin America , attached to the Con
gregation for Bishops; the Pontifical Commission for Preserving the Patri
mony of Art and History, which was originally established within the 
Congregation for the Clergy but is now autonomous, though related to the 
Pontifical Council for Culture , with the name of Pontifical Council for the 
Cultural Assets of the Church ; 11 the Commission for Relations with the 
Jews, established in the Pontifical Council for Promoting Christian Unity; 
and the Commission for Fostering Religious Relations with Muslims, es
tablished in the Pontifical Council for Inter-Religious Dialogue (cf. PB 55 , 
83-84, 99-104, 138, 162). 

9. Cf. AAS 91 (1999), pp. 629-699. 
10. AAS 85 (1993), pp. 549-552. The mp establishes the integration of the Pontifical 

Council for Dialogue with Non-Believers and the Pontifical Council for Culture. 
1 1 .  Ibid. , art. 4 § III. 
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The description of the various names of the dicasteries is indicative 
of their areas of competence. Other supposed attributions of competence 
can also be combined with subject or function criteria, such as a personal 
criterion ( allowing actions for given faithful, as occurs in the case of the 
Congregation for the Eastern Churches or the Council for the Laity) or ter
ritorial criterion (the exercise of competence in given territorial spheres, 
as occurs in the Congregation for the Evangelization of Peoples). 

The dicasteries of the Roman Curia act in plenary sessions and ordi
nary meetings, pursuant to the provisions of the relevant regulatory 
norms. Plenary sessions are usually held once per year, and they handle 
matters of major importance (cf. PB 11). 

4. Functions 

The congregations and tribunals exercise the power of executive and 
judicial governance, respectively; however, the councils and commissions 
are not of themselves active or decisive organs, but rather consulta
tive. This juridic division of the dicasteries, based on the functions en
trusted to them, into congregations and tribunals on the one hand, and 
councils and commissions on the other, is not understood in a strict sense. 
In fact, the task of the congregations is not finished with the issuance of 
binding administrative juridic acts because there is a wide area of ecclesi
astical governance that needs no mandate for its exercise, but rather re
quires an indicative counsel or exhortation of encouragement in order to 
be the recipient that adopts the proper determinations under its full re
sponsibility. Comparably, although pontifical councils have been en
trusted with functions of pastoral encouragement, and they only intervene 
in the preparation of acts of governance, on occasion their assignment is 
not exhausted in those consultative or fostering functions; they also have 
the capacity to issue acts influencing the juridical sphere of the faithful. It 
is worth emphasizing the unique position of the Council for the Laity, 
which has been attributed broad competence for handling everything con
cerning lay associations of the faithful. Its capacity to establish and assess 
the statutes of those associations has an international scope (cf. PB 134). 

Taking into account the preceding comments, we can say that, ordi
narily and generally, vicarious executive and judicial power is exercised in 
the Roman Curia through the Secretariat of State, the congregations, and 
the tribunals. There is certainly a distinction between the administrative 
power of the congregations and the judicial power of the tribunals, but 
there are some exceptions. At times, the congregations assume compe
tence that seems more characteristic of that of a tribunal. The Congrega
tion for the Doctrine of the Faith, for example, judges crimes against the 
faith and the more serious crimes committed against morals and the cele
bration of the sacraments. It is even authorized with a general mandate to 
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declare or impose canonical sanctions, always in accordance with com
mon or particular law. Moreover, it has the authority to judge everything 
concerning the privilege of the faith (cf. PB 52-53). For its part, the Con
gregation for Divine Worship and the Discipline of the Sacraments pre
pares the preliminary procedure for the concession by the Roman Pontiff 
of the dispensation of a non-consummated marriage and also handles 
causes for nullity of sacred ordination (cf. PB 67-68). Similarly, the Apos
tolic Signatura does not always act as a real tribunal, but rather as an ad
ministrative body (cf. PB 124, 1 ° and 4°). 12 

With respect to the exercise of legislative power, the general princi
ple is that it belongs personally to the Roman Pontiff and not to the con
gregations. However, the possible exercise of legislative power by the 
congregations in some cases constitutes a sensitive problem for the ca
nonical system, which historically has caused significant difficulties13 and 
which today also provokes diverse doctrinal opinions. The problem may 
be summed up as follows, from current law: 

According to canons 30 and 135 § 2, the dicasteries of the Roman 
Curia-more specifically the congregations having executive power-can 
only issue general legislative decrees through express delegation by the 
Roman Pontiff, in particular cases, along with any conditions attached to 
the act. Within the system of the code, delegation is the only channel es
tablished for the Roman Curia for the exercise of legislative power that 
belongs personally to the pope. 

Nonetheless, Pastor bonus 18b establishes that "the dicasteries can
not issue laws or general decrees having the force of law or derogate from the 
prescriptions of current universal law, unless in individual cases and with the 
specific approval of the Supreme Pontiff' ("nisi singulis in casibus atque de 
specifica approbatione Summi Pontificis"). The same provision is estab
lished in article 125 § 2 of the Regolamento generale della Curia Romana, 
with some differences in the wording. 

The content of Pastor bonus 18b has recently given rise to a doctri
nal debate. The discussion basically refers to whether this article is the 
basis for a new channel for the exercise of legislative power by the dicast
eries of the Curia other than the delegated legislation established in can
ons 30 and 135 § 2 of the Code, 14 or whether it is simply the application of 

12. Cf. Z. GROCHOLEWSKI, "Funci6n de la Rota Romana y de la Signatura Apost6lica, " in 
Concilium 147 (1979), pp . 68ff. 
13. Cf. A. VIANA, "La potestad," pp . 94-98. 
14. Cf. E. LABANDEIRA, "Clasificaci6n de las normas escritas can6nicas," in Ius canonicum 

29 (1989) , pp . 687ff; A . VIANA , "La potestad," pp . lOlff; and T. RINC6N, "El decreto de la 
Congregaci6n para el Clero sobre acumulaci6n de estip endios (22 . II . 1991) , "  in !us 
canonicum 31 (1991), pp . 635ff. 
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the Code in the specific case of the Roman Curia.15 If the first solution is 
accepted, Pastor bonus 18b would contemplate what could be called leg
islative decrees by ratification or approval by the pope in forrna speci
jica, in line with what was already provided by the Motu proprio Cum 
iuris canonici of September 15, 1917 . 16 According to the traditional 
meaning of pontifical approval in Jorma specifica, the decrees of the 
Curia thus approved would have the same legal effect as if they had been 
published personally by the pope. On the other hand, if the second solu
tion is accepted, the norms issued by virtue of article 18b would always be 
legislative decrees by pontifical delegation, and therefore, not equal in ju
ridic effect to pontifical acts. 

It is not possible to summarize the terms of the discussion here.17 

What we can say is that, in our opinion, the recent practice of the Roman 
Curia justifies the following distinction: legislative decrees of the Curia is
sued by virtue of canon 30 without pontifical approval; 18 and decrees of 
the Curia with legislative value by virtue of specific papal approval. 19 The 
meaning of Pastor bonus 18b consists, in the last analysis, of establishing 
a procedure preliminary to the issuance of legislative acts by the dicaster
ies of the Curia, which acts may even have the effect of derogating from 
universal law. With this complex procedure, including the development of 
a decree by the dicastery as well as its specific approval by the Roman 
Pontiff, it guarantees an assessment of the factual situation by the su
preme legislator before the act is promulgated. Therefore, a recent doctri
nal posture maintains that, although the assumptions of canon 30 and 
Pastor bonus 18b are different, the latter norm has established a minimum 
condition, required in every case, for the dicasteries to issue legislative 
acts or to derogate from the provisions of existing universal law. This min-

15. Cf. F.J. URRUTIA, "Quandonam habeatur approbatio 'in forma specifica,"' in Periodica 
80 (1991), pp. 3-17, passim; idem, " . . .  Atque de specifica approbatione Summi Pontificis (Ap. 
Const. Pastor bonus, art. 18)," in Revista espaiiola de derecho can6nico 47 (1990), pp. 543-
561 ,  passim; A. MARZOA, "Protecci6n penal del Sacramento de la penitencia y de los 
derechos de los fieles (Decreto general de la Congregaci6n para la Doctrina de la Fe, 
September 23, 1988)," in Ius canonicum 30 (1990), p. 168, note 5; J. MANZANARES, "De 
stipendio pro missis ad intentionem 'collectivam' celebratis iuxta decretum 'Mos iugiter,"' in 
Periodica 80 (1991), p. 588; J.B. D'ONORIO, Le Pape et le gouvernement de l'Eglise (Paris 
1992), p. 1 17. 
16. Cf. AAS 9 (1917), pp. 483-484, no. III. 
17. Cf. A. VIANA, "El Reglamento General de la Curia Romana ( 4.II.1992). Aspectos 

generales y regulaci6n de las aprobaciones pontificias en forma especifica," in Ius 
canonicum 32 (1992), especially pp. 515-523. 

18. Cf. Deer. of the CDF, September 23, 1988 regarding the scope of c. 1388, given by virtue 
of c. 30 and without pontifical approval: AAS 80 (1988), p. 1367. 
19. Cf. Deer. of the CC, February 22, 1991 regarding Mass offerings, in AAS 83 (1991), 

pp. 443-446, which contains the following clause: "Summus Pontifex . . .  relati Decreti 
normas in forma specifica die . . .  approbavit, easque promulgare et vigere iussit." The recent 
normative of the RGCR also confirms, in my opinion, that the approval specified in PB 18b is 
the same as the approval informa specijica: Cf. A. VIANA, "El Reglamento," cit., pp. 523ff. 
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imum condition is approval informa specifica by the pope.2° Future prac
tice by the Curia will determine if the channel of the specifically approved 
decrees will predominate (PB 18b ), or if the method of delegated legisla
tion of canon 30 will also be used in cases in which the Roman Pontiff 
does not personally exercise his legislative power and decides to use the 
Curia to publish laws or general decrees with the force of law, or to dero
gate from legislative provisions of universal law. An innovation introduced 
by the Regolamento consists of the determination that the clause in forma 
specifica approbavit must be expressly included to establish specific ap
proval by the pope of an act of document of the Curia (cf. RGCR 126 § 4). 

On the other hand, general executive decrees and instructions are al
ready included in the ordinary, vicarious, and general power of the Roman 
congregations. Both types of general administrative norms are subject to 
the principle of legality (cf. PB 156 related to cc. 31-34). In particular, gen
eral executory decrees do not derogate from laws ( under sanction of nul
lity) "even if published in directories or other such documents ( c. 33 § 1)." 

In this context, the Council for the Interpretation of Legislative Texts 
plays a decisive role. According to the provisions of Pastor bonus 156ff, 
this pontifical council exercises real legal control over the general provi
sions of diverse legislators and administrators of the supreme authority. It 
is also authorized to control, before publication, the legality and formal 
technicalities of administrative norms prepared by the dicasteries. This 
council, within the sphere of its consultative competence, has the impor
tant mission of contributing to the effective development of a true diver
sity of functions in ecclesiastical government, thus promoting good 
governance, order, and respect for the provisions of law. Also, it should 
not be forgotten that this is an area that is particularly binding on the 
Roman Curia for the obvious reason that it should be exemplary with re
spect to other ecclesiastical governance. 

5. Controls 

To conclude this commentary, we should ma ke some brief refer
ences to the limits or controls imposed on the exercise of the power of the 
Roman Curia. These limits are varied and necessary. They are varied be
cause some are exercised personally by the Roman Pontiff, others by cer
tain dicasteries; some occur prior to the acts, others subsequent to them. 
They also have a diverse dynamic according to how they are exercised on 
the activity of the tribunals (in such cases, there are few controls) or on 
other dicasteries. Furthermore, they are necessary controls because they 
tend to guarantee proper development of the vicarious nature (which is 

20. Cf. V. G6MEZ-IGLESIAS, "La 'aprobaci6n especifica' en la 'Pastor Bonus' y la seguridad 
juridical," in Fidelium iura 3 (1993), p. 407. 
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participation in aspects of the pontifical power) and unity of the primatial 
power. 

The criterion of administrative coordination is among these controls, 
in the sense that there is an attempt to avoid adopting disperse and contra
dictory acts and measures. It is a principle that was extensively developed 
in Pastor bonus. In addition to establishing the necessary coordination be
tween the various dicasteries when discussing specific competencies, it 
also generally provides mutual communication in the preparation of gen
eral documents, joint examination of matters that are within the compe
tence of more than one dicastery, and even possible establishment of 
permanent commissions consisting of more than one dicastery. Moreover, 
it establishes a meeting several times a year of the cardinals who are 
heads of the dicasteries, by mandate of the pope, in order to coordinate ef
forts (cf. PB 58 § 2, 61, 73, 78, 92, 94, 96, 103, 120, 137, 144, 147, 161, 168, 
169 § 2, 181 § 3).21 In addition to the Secretariat of State, the Congregation 
for the Doctrine of the Faith, the Council for the Interpretation of Legisla
tive Texts, and the Tribunal of the Apostolic Signatura are bodies promot
ing coordination within the scope of their competencies. 22 

Another possible limit in the exercise of the power of the Roman 
Curia regarding the competence of the dicasteries occurs when the Pontiff 
reserves a matter to himself. It is a power that is not regulated as such by 
existing law, but is typical of this power's vicarious nature inasmuch as 
this canonical institute avoids a definitive rupture between the holding of 
power (which belongs to the pope) and its exercise (which can be as
sumed personally by the Pontiff by exercising his power to reserve a mat
ter to himself). 

Preliminary consultation, special mandates, and pontifical approval 
also affect the Roman Curia. Pastor bonus 18c establishes these effects by 
stating that "it is of the utmost importance that nothing grave and extraordi
nary be transacted unless the Supreme Pontiff be previously informed by the 
moderators of the dicasteries." With respect to other controls, article 18a es
tablishes that any decisions of major importance-therefore not all-that 
must be made by the Curia must be subjected to the approval of the pope. Ac
cording to this article, those decisions based on a special mandate attributed 
by the pope to the head of a dicastery or sentences of the Roman Rota or of 
the Apostolic Signatura within the limits of their competence do not require 
approval. 

21. Also cf. arts. 17, 21 and 23. The criterion for administrative coordination has been 
thoroughly developed by the norms of the RGCR: cf. arts. 98ff and 130ff. 
22. Cf. A. VIANA, "La potestad," pp. 107-108. 
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362 

CAPUT V 
De Romani Pontificis Legatis 

CHAPTER V 

Papal Legates 

Romano Pontifici ius est nativum et independens Legatos 
suos nominandi ac mittendi sive ad Ecclesias particulares 
in variis nationibus vel regionibus, sive simul adCivitates 
et ad publicas Auctoritates, itemque eos transferendi et 
revocandi, servatis quidem normis iuris internationalis, 
quod attinet ad missionem et revocationem Legatorum 
apud Res Publicas constitutorum. 

The Roman Pontiff has an inherent and independent right to appoint 
Legates and to send them either to particular churches in various coun
tries or regions, or at the same time to States and to public Authorities. He 
also has the right to transfer or recall them, in accordance with the norms 
of international law concerning the mission and recall of representatives 
accredited to States. 

SOURCES: c. 265; SOE I, 2; III, I 

CROSS REFERENCES: cc. 3, 331, 333-334 

COMME NTARY ------

Flavia Petroncelli-Hubler 

1. The provisions of chapter V, in regulating the function and the du
ties of the representatives of the Roman Pontiff, give preferential atten
tion to those persons heading an ecclesiastical, diplomatic mission, as in 
the 1917 Code, canons 265-270. However, they take into account the 
needs to reorganize this institution, resulting from Vatican II (CD 9, 10, 
and 38), and the development of theological thought, discipline, and the 
relations of the Church ad intra and ad extra. With respect to these latter, 
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in particular, the norms in question constitute the only organic base of the 
discipline of the Code, from the time in which regulations of relations ad 
extra, although they were present in the draft of Lex Ecclesiae fundamen
talis, were not included in the Code for a variety of reasons.1 

The innovations in this institute have been made clear by doctrine in 
the first commentaries on the new norms, 2 with useful references to the 
most incisive historico-juridical analyses on the function of the legates,3 

and with a lively concern for ensuring due space for the disciplinary op
tions adopted after Vatican II ,  especially through the Motu proprio Sollici
tudo omnium ecclesiarum, which had attracted the attention of 
numerous scholars on this subject.4 These innovations notwithstanding, 
up until now a new exhaustive treatment has been lacking. This lack could 
probably be attributed to basic uncertainties still manifested in some dis
ciplinary options, to the terminology used, which on occasion mistrans
lates the ecclesiology of the Council, and to the multiplicity of the subjects 
of study that have occupied the attention of authors as a result of the pro
mulgation of the Code. 

Consequently, in order to support and promote a correct analysis of 
this institute, attention should be paid above all to the rationale legis. 

2. The legislator of the Code, concerned with affirming the Pontiff's 
right to appoint legates, defines its basis. The terms used evoke the needs 
of self-defense of the character of the Church's "public nature" that con
ceived of the Church as societas perfecta. The reference to independence 
with respect to civil society, justified in the 1917 Code by the known muta
bility of the Roman question, has been omitted. The provision may now be 
read as adapting the right to appoint legates to the dimension of the 

1. Cf. Comm. 16 (1984), p. 91; G. DALLA TORRE, "Il 'diritto pubblico estemo' e la nuova 
codificazione canonica," in Studi in memoria di P. Gismondi, vol. I (Milan 1987), pp. 419ff. 

2. Cf. F. PETRONCELLI-HUBLER, "De Romani Pontificis Legatis," in Raccolta di scritti in 
onore di P. Fedele (Perugia 1984), pp. 555ff; J.L. GUTIERREZ, commentary on ch. V, "De 
Romani Pontificis Legatis," in Pamplona Com; L. CHIAPPEITA, Il Cadice di diritto canonico 
(Naples 1988), p. 446; D. LE TOURNEAU, "Les legats pontificaux dans le Code de 1983, vingt 
ans apres la constitution apostolique Sollicitudo omnium Ecclesiarum," in L'Annee 
canonique (1989), pp. 229ff; A. TALAMANCA, "I rappresentanti diplomatici della Santa sede tra 
tradizione e innovazione," in La politica internazionale della Santa Sede 1965-1990 
(Naples 1992), pp. 135ff. 

3. Cf., in particular, G. PARO, The Right of Papal Legation (Washington D.C. 1945); 
I. CARDINALE, Le Saint-Siege et la diplomatie (Paris 1962); idem, The Holy See and the 
International Order (Toronto 1976); P. BLET, Histoire de la representation diplomatique du 
Saint-Siege, des origines a l 'aube du XIX siecle (Vatican City); J.P. DE GANDT, "L'extension 
des relations diplomatiques du Saint-Siege depuis 1900," in J.B. D'0N0RIO, Le Saint-Siege 
dans les relations internationales (Paris 1989), pp. 421ff. 

4. Cf. A. BRAIDA, "L'ufficio dei rappresentanti del Romano Pontefice," in Apollinaris 
(1979), p. 175; L. DE ECHEVERRIA, "Funciones de los legados del Romano Pontifice: El Motu 
Proprio Sollicitudo omnium Ecclesiarum," inRevista espafiola de derecho can6nico (1969), 
p. 573; M. OLIVERI , Natura e funzioni dei Legati Pontifici nella storia e nel contesto 
ecclesiologico del Vaticano II (Turin 1978). 
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Church delineated in Lumen gentium and to the terms of the pontifical 
munus defined by that document and by Christus Dominus. 

The canon begins by mentioning the assignments of the legates "ad 
Ecclesias particulares in variis nationibus vel regionibus," thus confirming 
the primary requirement and the desire to nurture the community dimen
sion of the Church, through relationships designed to express the care of 
the Roman Pontiff towards the particular churches and their faithful. 

The reference to nations and to regions makes it clear that, with re
gard to these missions, the needs of the Church are primary and may ren
der it advisable not to follow the polit ical divisions of territories. 
Representatives can be sent to particular churches, which is described as 
the right to appoint legates ad intra, and the full freedom to do this has al
ways been claimed. In these cases the simultaneous granting of represen
tative duties before the political authorities of the territory can be 
dispensed, and it is not considered a manifestation of diplomatic activity. 
It constitutes an ancient tradition in the Church, which has acquired new 
vigor in the last century, 5 inasmuch as the representations carried out in 
particular churches in non-Catholic countries or countries hostile to reli
gion allowed the gradual establishment of dialogue with governments. 

3. With respect to the relations of the Church ad extra, the right to 
establish legations finds its constitutional justification in the "religious 
mission," as defined in Gaudium et spes 42, and it must be considered as a 
manifestation of the "right of presence ," through the "public institutions" 
of the Church (GS 89). The legislator defines the scope and terms of this 
right to representation with a formula that, exceeding the prior, exclusive 
reference to inter-state relations, legitimizes the sending of representa
tives of the Pontiff to other public authorities that favor international rela
tions. This formula is open to the development of relations with the 
political communities and the international community, in line with the 
practice of introducing dialogue by the most recent Pontiffs, which, in 
some way, connects with an ample formula used by canon 3 that confirms 
the validity of all the accords signed by the Holy See. 

Fortunately, it has been provided that the sending and recalling of 
legates accredited to governments must be carried out in compliance with 
the norms of international law, taking into consideration the ratification 
by the Holy See of the Vienna Convention on diplomatic relations of 
April 18, 1961, as well as the more recent development of the international 
activity of the Holy See. Today, as in the past, the establishment of ecclesi
astical diplomatic representation follows the criterion of reciprocity and 
is carried out through an express or tacit agreement. Likewise , the send
ing of a representative with only a mission to a particular church is under
stood as a unilateral act of the Roman Pontiff. 

5. Cf. I. CARDINALE, Le Saint-Siege, pp. lOOff. 
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4. With respect to the technical aspects, the right to representatives 
includes the appointment, sending, transfer, and recall of the representa
tives. This right devolves personally upon the successor of Peter by rea
son of his office as the supreme pastor of the Church. For purposes of 
international representation, however, the sovereignty of the Pontiff over 
Vatican City State is also relevant. In fact, the title of accreditation that ac
companies the legates, who are at the same time discharging a mission be
fore the State , is unique , and the Pontiff himself signs the letters of 
credence. In the exercise of the right to representatives before govern
ments, the double international subjectivity of the Church and Vatican 
City State, def ended for a long time by canonists, 6 is not manifested, but 
rather it is the presence of a sovereign subject, the Holy See, capable of 
acting in representation of entities differentiated in internal law. The "mo
nist" thesis, in all other respects, finds full confirmation in pontifical dis
courses, as well as in practice and in international doctrine, and it makes 
it possible to explain the coordinated commitment of the Church in the 
complex world of international relations. 7 

Diplomatic representatives sent by the various States to the Pontiff 
are also accredited before the Holy See. 

5. All diplomatic activity is under the care of the Secretariat of State, 
which, according to the provisions in the recent Constitution on the Re
form of the Roman Curia (PB 39), has also assumed, in connection with 
the activity of the representatives of the Pontiff, the responsibilities that 
were previously discharged by the Council for the Public Relations of the 
Church. Thus, the persistent difficulty in delimiting competencies has dis
appeared, although all the risks of deviation in the organization of diplo
matic activity have not been excluded altogether, given that the first 
section of the Secretariat of State has been entrusted with the competen
cies to "supervise the office and work of the legates of the Holy See, espe
cially as concerns the particular churches," and "deals with everything 
concerning the ambassadors of States to the Holy See." The Secretariat also 
handles, in accordance with other competent dicasteries, "matters concern
ing the presence and activity of the Holy See in international organizations." 
The second section of the Secretariat, pursuant to Pastor bonus 45, handles 
relations with the States and sees to "the special task of dealing with civil 
governments," but according to article 46 it must, among other things, pro
mote diplomatic relations, "represent the Holy See at international organiza
tions and congresses concerning issues of a public nature" and "within the 
scope of its competence, to deal with what pertains to Pontifical representa
tives." 

6. Cf. P.A. D'AVACK, "Santa Sede," in Novissimo Digesto Italiano, vol. XVI (Turin 1969), 
p. 496, and the extensive bibliography cited there. 

7. Cf. F. PETRONCELLI-HDBLER, Chiesa cattolica e comunita internazionale: riflessione 
sulle forme di presenza (Naples 1989). 
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6. In order to protect the exercise of the right to representation of 
the Roman Pontiff, in addition to the guarantees provided in the Conven
tion of Vienna, the norms of the Treaty between the Holy See and Italy, of 
February 11, 1929, are available to ensure freedom of transit through the 
territory of Italy for diplomats sent by the Holy See or accredited by it 
(art. 19). 
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§ 1.  Legatis Romani Pontificis officium committitur ip
sius Romani Pontificis stabili modo gerendi perso
nam apud Ecclesias particulares aut etiam apud 
Civitates et publicas Auctoritates, ad quas missi 
sunt. 

§ 2.  Personam gerunt Apostolicae Sedis ii quoque, qui in 
pontificiam Missionem ut Delegati aut Observatores 
deputantur apud Consilia internationalia aut apud 
Conferentias et Conventus. 

§ l. To Legates of the Roman Pontiff is entrusted the office of represent
ing in a stable manner the person of the Roman Pontiff in the particu
lar churches, or also in the States and public Authorities, to whom 
they are sent. 

§ 2. Those also represent the Apostolic See who are appointed to pontifi
cal Missions as Delegates or Observers at international Councils or at 
Conferences and Meetings. 

SOURCES: § 1: SOE I, 1, 2 
§ 2: SOE II, I 

CROSS REFERENCES: cc. 131 § 1, 145 § 1, 1405 § 1, 3° 

COMME NTARY ------

F/,avia Petroncelli-Hubler 

l. The provisions of paragraph one define the office of the legates of 
the Pontiff and describe it as being constituted in a stable manner; there
fore, it must be considered within the perspective and objectives of the 
provisions of canon 145 § 1 and, more generally, of title IX of book I. 

In this way, an institute with an ancient tradition is confirmed, 
which, in spite of its numerous, eventful changes, fed by internal and ex
ternal Church tensions, has always carried out the double task of mani
festing inwardly towards the Church in the care of the bishop of Rome for 
the brothers in the episcopate and the faithful entrusted to their care; and 
outwardly, by the availability and the interest of the Pontiff in dialogue 
with political communities. 

The mention of the duas ordinarias po testates contained in the 1917 
Code has disappeared; thus the rationale for an office based on the munus 
of the bishop of Rome appears more clearly and at the same time mani-
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f ests how the religious mission allows a contribution to "form a vecy close 
bond between the various communities and nations" (GS 42). 

2. In this canon, the specification of the roles and the functions, fully 
discussed in the 1917 Code and in the Motu proprio Sollicitudo omnium 
ecclesiarum, is omitted. Therefore, the customary ranks are confirmed, 
and quicker adaptations to specific instances are provided, although dip
lomatic practice is one of the more immutable categories. 

The missions of pontifical diplomacy include: 

a) apostolic delegates, who are representatives with an official mis
sion only for the local churches; 

b) apostolic visitators, with special duties with regard to the dio
ceses as well as governments; 

c) nuncios and internuncios, on an international level, equivalent to 
ambassadors and special envoys and plenipotentiary ministers respec
tively; 

d) regents and stable charge d 'affaires who represent the Apostolic 
See at local churches and governments; 

e) delegates and observers, with the mission to be representatives at 
international organizations, conferences, and congresses. 

3. The position of the apostolic delegate ( cf. commentary on c. 362) 
dates back to ancient times, but has undergone various changes through
out time, dictated by the need to adapt canonical discipline to the con
crete possibilities of spreading the Catholic faith. 

The use of diplomatic representatives for particular churches and 
governments, also with a tradition many centuries old, has followed the 
changing nature of Church-State relations and has developed along the 
lines of international law. The possibility of dialogue during the last thirty 
years has brought a marked multiplication of diplomatic representatives 
sent by the Holy See and those accredited to it. 1 

The sending of delegates and observers is relatively recent, but it is 
constantly growing, owing to the development of international organiza
tions and the progressive willingness of the international community to 
analyze and develop solutions to the major problems common to many 
peoples. The Holy See immediately declared itself available for interna
tional collaboration, but little by little it has been adopting a line of partic
ipation that particularly manifested the Church's desire to serve the cause 
of peace and justice,2 and at the same time avoided the obligation to ren
der services that were difficult to sustain and were not in keeping with its 

1. Cf. Annuario pontificio per l'anno 2003, pp. 1216-1270. 
2. A. CASAROLI, "La Santa Sede e la Cornunita internazionale,"  in La Comunita 

internazionale 29 (1974), pp. 595ff. 
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mission. Thus, observers with consultative powers are usually sent to in
ternational governmental organizations, as well as conferences and con
gresses, promoted by them or by the State. Where the Holy See decides to 
participate as a member in its name, or in the name of Vatican City State, 
representation is entrusted to a delegate enjoying all the prerogatives 
characteristic of his office (right to vote, etc.). In exceptional cases, repre
sentation before the European community, perhaps due to the unique na
ture of this organization, is entrusted to a nuncio. 

4. In order to reinforce the commitment of the Holy See in the inter
national community and ensure equal rank and status for the activities of 
the delegates and observers, paragraph 2 of this canon appropriately spec
ifies that those having these pontifical missions "represent the Apostolic 
See." However, the provisions of this chapter no longer refer to these rep
resentatives, but rather to the legates, when they establish the nature of 
the office and the scope of their jurisdiction as well as when they define 
its duties. Naturally, this does not preclude the delegates and observers 
from being ensured specific status by canonical provision in accordance 
with the provisions of international accords signed by the Holy See.3 

5. It is not necessary that the offices entrusted to representatives of 
the Roman Pontiff, of themselves, be conferred upon persons who have 
received sacred orders. The authority of the person accrediting them, the 
status of those receiving them, and the eventuality of special mandates en
tailing the exercise of jurisdiction have always rendered it advisable to se
lect representatives from among the clergy and to appoint bishops as the 
heads of missions. After the statements of Vatican II on the common 
priesthood of the faithful and on the need to reconsider the role of the 
laity in the Church, many hoped for a change of orientation in this regard, 
but in fact only in some cases have members of the laity been entrusted 
with representative missions, mainly in the capacity of delegates or ob
servers. Similar cautiousness prevailed during the revision of the Code, 
probably due to valid pastoral reasons and to the orientation of the doc
trine that has considered the office of legate as "participazione al munus 
del Vescovo di Roma."4 Thus, the new discipline does not preclude excep
tions in the practice that is many centuries old, but is decidedly oriented, 
especially in canon 366, towards clergy invested with the rank of bishop. 

Vatican II expressly requested that the legates come from different 
countries, and that suggestion had a wide and quick response; in the same 

3. Cf., in particular, the Vienna Convention, regarding the representation of the State in 
their relations with international organizations of universal character, concluded in Vienna 
on May 14, 1975. 

4. Cf. M. OLIVERI, Natura e funzioni dei Legati Pontifici nella storia e nel contesto 
ecclesiologico del Vaticano II (Turin 1 978); P. J0VIN0, art. "Diplomazia Pontificia," in 
Enciclopedia giuridica (Rome 1989) .  
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years, also at the request of the Council, the Roman Curia was internation
alized. 

6. The sensitive nature of the office of the representatives of the Pon
tiff has always militated in favor of providing for careful selection and 
mindful preparation of those who must fill the office. The diplomats are 
trained in the Pontifical Ecclesiastical Academy, the programs and study 
methods of which are observed with interest by various secular schools 
with the same objective. In fact, in the past as well as in today's complex 
world of international relations, pontifical representatives have been and 
are highly valued for their mode of work, and their contributions are often 
considered original and determinative. 
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Praecipuum munus Legati pontificii est ut firmiora eteffi
caciora in dies reddantur unitatis vincula, quae inter 
Apostolicam Sedem et Ecclesias particularesintercedunt. 
Ad pontificium ergo Legatum pertinet pro sua dicione: 

1 ° ad Apostolicam Sedem notitias mittere de condi
cionibus in quibus versantur Ecclesiae particula
res, deque omnibus quae ipsam vitam Ecclesiae et 
bonum animarum attingant; 

2 ° Episcopis actione et consilio adesse, integro qui
dem manente eorundem legitimae potestatis 
exercitio; 

3° crebras fovere relationes cum Episcoporum con
ferentia, eidem omnimodam operam praebendo; 

4 ° ad nominationem Episcoporum quod attinet, 
nomina c a n d i d a t o r u m  A p o s t o l i c a e  S e di 
transmittere vel proponere necnon processum in
formativum de promovendis instruere, secundum 
normas ab Apostolica Sede datas; 

5° anniti ut promoveantur res quae ad progressum 
et consociatam populorum operam spectant; 

6° operam conferre cum Episcopis, ut opportuna fo
veantur commercia inter Ecclesiam catholicam et 
alias Ecclesias vel communitates ecclesiales ,  
immo et religiones non christianas; 

7° ea quae pertinent ad Ecclesiae et Apostolicae 
Sedis missionem, consociata cum Episcopis ac
tione, apud moderatores Civitatis tueri; 

8° exercere praeterea facultates et cetera explere 
mandata quae ipsi ab Apostolica Sede committan
tur. 

The principal task of a Papal Legate is continually to make more firm and 
effective the bonds of unity which exist between the Apostolic See and the 
particular churches. Within the territory assigned to him, it is therefore 
the responsibility of a Legate: 

1 ° to inform the Apostolic See about the conditions in which the par
ticular churches find themselves, as well as about all matters 
which affect the life of the Church and the good of souls; 

2° to assist the bishops by action and advice, while leaving intact the 
exercise of their lawful power; 

3° to foster close relations with the Bishops' Conference, offering it 
every assistance; 

4 ° in connection with the appointment of bishops, to send or pro
pose names of candidates to the Apostolic See, as well as to pre
pare the informative process about those who may be promoted, 
in accordance with the norms issued by the Apostolic See; 
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5° to take pains to promote whatever may contribute to peace, 
progress and the united efforts of peoples; 

6° to work with the bishops to foster appropriate exchanges be
tween the catholic Church and other Churches or ecclesial com
munities, and indeed with non-Christian religions; 

7° to work with the bishops to safeguard, so far as the rulers of the 
State are concerned, those things which relate to the mission of 
the Church and of the Apostolic See; 

8° to exercise the faculties and carry out the other instructions 
which are given to him by the Apostolic See. 

SOURCES: cc. 267, 269; CD Sa; GS 77; SOE IV-VI, VIII; SCB Index 
facultatum nuntiis, internuntiis et delegatis apostolicis 
tributarum, l ian. 1968; SCPF Index facultatum . . .  in 
territoriis missionum, l ian. 1971; NPCEM IX, XII 

CROSS REFERENCES: cc. 377 § 3, 450 § 2, 459 

COMME NTARY 

Flavia Petroncelli-Hubler 

1. The importance and recognized preeminence of the ecclesiastical 
mission of pontifical legates have led the legislator to discuss its ad intra 
and ad extra functions in two different successive provisions. 

This canon affirms, with an unequivocal premise, that the main func
tion of pontifical legates is to make stronger and more effective the bonds 
of unity that exist between the Apostolic See and the particular churches. 
Then it enumerates in eight headings the responsibilities of legates within 
the scope of their territory. The list is certainly neither exhaustive nor re
strictive, but rather attempts to make some appropriate specifications, 
through well thought-out formulas, which seem to take into account the 
innovation introduced in the Church as a result of Vatican II and the sub
sequent provisions that have given an emphasis to the manifestations of 
affectus collegialis and the competencies of the local bishops. The provi
sions of the canon do at times err on the side of being too generic or they 
leave gaps. Experience shows that, in some cases, there is a reversal of 
the traditional situations that considered pontifical representatives as 
being in a preeminent position with respect to the local hierarchy; there
fore, a careful interpretation of the provisions of this canon seems highly 
warranted. This interpretation undoubtedly should be done with the help 
of the Motu proprio Sollicitudo omnium ecclesiarum, which offers 
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broader and yet more valid specifications on many points, although its dis
cussion of the functions of the legates is ordered differently. 

2. Essentially, an ad intra action, in addition to the exercise of au
thority and compliance with the specific mandates alluded to in no. 8° , is 
developed in two directions: toward the Apostolic See with respect to the 
bishops fulfilling their mission in the territory of the competence of the 
legate, as well as toward the communities living in that territory. Each of 
these activities, however, does not exclude complex contacts, and both re
quire mutual will. 

As specified in no. 1 ° ,  the representatives of the Roman Pontiff trans
mit information to the Apostolic See on everything involving the life of the 
Church and the good of souls, as well on the condition of the particular 
churches. Those reports must demonstrate that the representative is a 
sensitive interpreter and communicator of the socio-ecclesiastical reality 
and of the needs of the dioceses. In fact, the right of bishops to communi
cate directly with the Holy See remains secure, and the ad limina visit 
now takes on a fundamental significance, but both modes of communica
tion may be more effective if the Apostolic See ( also through the assis
tance of the diplomatic courier) is informed of local problems in a timely 
and accurate manner, without excluding news on given socio-operational 
situations. 

The Holy See also has a correlative duty to off er thoughtful replies
a duty that may be adequately performed with assiduous collaboration 
with the offices and dicasteries of the Roman Curia, called to intervene in 
each case by the Secretariat of State or directly by the legates. It is also 
appropriate-and Sollicitudo omnium ecclesiarum so specifies-for the 
dicasteries to ask legates their opinion on acts and decisions to be 
adopted for the territory in which they are fulfilling their mission. 

With respect to the appointment of bishops, legates communicate or 
propose to the Apostolic See the names of candidates, albeit according to 
current norms ( cf. c. 377 § 3) and the legitimate privileges granted or ac
quired. It also devolves upon the legates to instruct on the information 
process regarding those who are going to be promoted. 

3. Relations with bishops present the more sensitive aspects of the 
mission of legates with respect to the particular churches. Given the 
broad provision of canon 368 ,  one should consider that legates must also 
act within the structures that the norm equates with a diocese. Although 
the Code does not so specify, there may also be useful contacts between 
the Pontiff's representatives and Catholic organizations. In all other re
spects, chapter IV of Sollicitudo omnium ecclesiarum remains valid, 
where it discusses the assistance that must be rendered by legates to reli
gious communities. 

With regard to the scope of the episcopal munus, legates are asked 
to assist the bishops "without detriment to the exercise of the legitimate 
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power of the latter, " where the 1917 Code assigned them the duty of vigi
lance. It is still essential that the action of the pontifical representatives 
exhaust all means of pastoral care before and with preference to the use 
of authoritative intervention. (In this sense, SOE appropriately called for a 
"spirit of fraternal cooperation"). 

There should be mutual sensitivity in cooperation with bishops for 
the purpose of fostering the development of ecumenical relations and re
lations with non-Christian religions. 

In connection with the provisions of no. 7° , all personal initiative 
should be avoided, and bishops should be available for joint action in de
fense of the mission of the Church and of the Apostolic See. 

If no. 3° requires that legates foster frequent contacts with the Bish
ops' Conference, it is equally necessary for legates of the Roman Pontiff, 
even though they are not de jure members ( c. 450 § 2), to receive appro
priate information and a welcome from the conference. More should be 
expected of the meetings of the bishops' conferences, where such confer
ences have been established, and to this effect some indications are given 
in the respective statutes. 1 

In short, therefore, the Code has tried to prevent any undue interfer
ence by legates in the life of the local churches, but the positive effects of 
real development of ecclesiastical communion, which is the intent of all 
these norms, can only emerge from real cooperation among legates and 
bishops. 

4. Concerning the relations between the Pontiffs' representatives 
and the hierarchies of the local churches, the legislator recommends that 
these representatives also seek to promote everything related to peace, 
progress, and cooperation among peoples (no. 5°). From an initial reading, 
this provision certainly appears unique. This type of function seems more 
in keeping with the diplomatic dimension of legates, although it is cor
rectly stated that commitment to peace and progress should today be con
sidered a fundamental duty of all the faithful. 

This paragraph does have a specific meaning (in addition to the fact 
that it could not have fit anywhere else), given that canon 365 exclusively 
discusses the Holy See's relations with States: the legislator has appropri
ately included among ecclesial missions the promoting of peace, progress, 
and cooperation among peoples. In particular, it encourages pontifical 
representatives to recognize and support all the good done in the territory 
in which they are fulfilling their mission ( on the initiative of individuals 
and, above all, the Catholic or non-Catholic non-governmental organiza
tions). 

1. Cf. F. PETRONCELLI-HDBLER, "La cooperazione episcopate nel continente africano," in 
Studi in onore di G. Saraceni (Naples 1988), pp. 245ff. 
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§ 1 .  Legati pontificii, qui simul legationem apud Civita
tes iuxta iuris internationalis normas exercet,  
munus quoque peculiare est: 
1 ° promovere et fovere necessitudines inter Aposto

licam Sedem et 
Auctoritates Rei Publicae; 

2 ° quaestiones pertractare quae ad relationes inter 
Ecclesiam et Civitatem pertinent ; et peculiari 
modo agere de concordatis aliisque huiusmodi 
conventionibus conficiendis et ad effectum dedu
cendis. 

§ 2.  In negotiis, de quibus in § 1 ,  expediendis, prout 
adiuncta suadeant, Legatus pontificius sententiam 
et consilium Episcoporum dicionis ecclesiasticae ex
quirere ne omittat, eosque de negotiorum cursu cer
tiores faciat. 

§ 1. A papal Legate who at the same time acts as envoy to the State ac
cording to international law, has in addition the special role: 
1 ° of promoting and fostering relationships between the Apostolic 

See and the Authorities of the State; 
2° of dealing with questions concerning relations between Church 

and State; especially, of drawing up concordats and other similar 
agreements, and giving effect to them. 

§ 2. As circumstances suggest, in the matters mentioned in § 1, the papal 
Legate is not to omit to seek the opinion and counsel of the bishops 
of the ecclesiastical jurisdiction and to keep them informed of the 
course of events. 

SOURCES: § 1: c. 267 § 1; GS 76; SOE X, 1 
§ 2: REU 28; SOE X, 2 

CROSS REFERENCES: cc. 3, 364, 459 

COMME NTARY ------

F!,avia Petroncelli-Hiibler 

1. This norm requires distinct and well-differentiated explanations. 
The two activities discussed in paragraph one are defined as a "special 
role, "  but each of them establishes and entails the obligation to perform 
different duties. No mention is made of other offices, but it is evident that 
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there may be others, in connection with Church-State relations, according 
to the provisions of international law and by special mandate of the Holy 
See. 

In observing the activities that are mentioned, it can be noted that 
no. 1 ° of this canon seems to complement no. 7° of the preceding canon: 
canon 364 speaks of the defense of the mission of the Church and of the 
Apostolic See with respect to the leaders; canon 365 calls for the promo
tion and fostering of relations between the Apostolic See and State author
ities. Nevertheless, the "defense" action is situated within the dynamics of 
intra-ecclesial relations, and should be taken consociata cum Episcopis 
actione. On the other hand, the initiatives of promotion and fostering be
long to the legates who are advised, in paragraph 2 of the canon in ques
tion, to request the opinion and the advice of the bishops of the territory 
as circumstances may warrant. The rationale for this distinction is based 
on valid considerations. The provisions of canon 364 require, above all, 
that they act in defense of the right of the Church to preach the Gospel 
(GS 76), an essentially ecclesial activity that, on a local level, devolves 
first upon the bishops, and with them, the representatives of the Pontiff. 
At the same time, it requires joint action by the bishops and the legates in 
defense of the activities of the Apostolic See. 

Canon 365, for its part ,  contemplates other manifestations of 
Church-State relations. It does not exclude the need to defend the rights 
to religious freedom for citizens and institutions, which have also begun 
to be widely acknowledged in the international arena. Also, there is a call 
for initiatives geared toward the development of relations that the Apos
tolic See can carry out at a level different from that in which the bishops 
and the bishops' conferences operate. The present dimension of the Holy 
See in the international order and the conventions signed allow the use of 
diplomatic channels, and therefore the initiative of legates who may ad
vise discretely or even in secret. 

2. Nevertheless, the basic option leads to an assessment of the con
sistency of the requirements of paragraph 1 of this canon with the mission 
of the Church, and of whether inter-institutional relations sacrifice episco
pal competencies or reduce the scope of the contribution that local epis
copates can make to Church-State cooperation. The contractual practice 
of the Holy See, especially regarding concordats, has been clearly criti
cized in the post-conciliar period, but experience seems to confirm its ap
propriateness. The development of social doctrine has helped to clarify 
the scope and terms of the religious mission. At the same time, the option 
of having a presence at various levels, which the Church ensures, while 
adapting operative structures and methods to existing relations and sys
tems in the international community, seems to produce positive results. 1 

1. Cf. F. PETRONCELLI-HDBLER, Chiesa cattolica e Comunita internazionale: rijlessione 
sulle forme di presenza (Naples 1989). 
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Nonetheless, it is still essential that the Church present itself as "univer
sale salutis sacramentum" (GS 45), and this entails, within the context 
we have just mentioned, careful discernment of the initiatives and capac
ity to manifest ecclesiastical communion. 

The Code certainly offers few instruments that would serve as a 
guide for these objectives, while practice goes beyond legislative dictates. 
At this time, the bishops' conferences maintain international relations be
yond the provisions of canon 459. There are conferences that reach ac
cords with governments, where concordats and the internal laws of the 
State so allow; the bishops are the spokesmen with civil authorities. How
ever, these relations are sufficiently coordinated with the relations main
tained by the Apostolic See2 and, in general, in all contacts, the religious 
value is evident. Specifically, the Pontiff's representatives ensure support 
for the local churches and the keeping of peace. 

Therefore, instead of a radical change in the historical dimension, it 
seems desirable that there be options more geared towards discipline and 
a willingness to manifest a spirit of service in each of the forms of eccle
sial presence. 

2. Cf. G. FELICIANI, "Il ruolo delle Conferenze episcopali nella politica internazionale della 
Santa Sede," in La politica internazionale della Santa sede 1965-1990 (Naples 1992), 
pp. 123ff. 
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366 Attenta peculiari Legati muneris indole: 
1 ° sedes Legationis pontificiae a potestate regiminis 

Ordinarii loci exempta est, nisi agatur de matri
moniis celebrandis; 

2 ° Legato pontificio fas est, praemonitis, quantum 
fieri potest, locorum Ordinariis, in omnibus ec
clesiis suae legationis liturgicas celebrationes, 
etiam in pontificalibus, peragere. 

Given the special nature of a Legate's role: 
1 ° the papal Legation is exempt from the power of governance of the 

local Ordinary, except for the celebration of marriages; 
2° the papal Legate has the right to perform liturgical celebrations, 

even in pontificalia, in all churches of the territory of his legation; 
as far as it is possible, he is to give prior notice to the local Ordi
nary. 

SOURCES: c. 269 §3; SOE 1-5 

CROSS REFERENCES: cc. 129 §1, 262, 357 §2, 1405 

COMME NTARY 

Flavia Petroncelli-Hubler 

This canon, which treats the prerogatives enjoyed by legates, deter
mines the limits of the exercise of jurisdiction of orders, which canon 269 
of the 1917 Code guaranteed as honors and privileges. The initial refer
ence to the special nature of the office of legate demonstrates that the 
canon especially considers those who head missions. 

The legates essentially hold the office of diocesan bishop; the see of 
the legation is exempt from the jurisdiction of the local ordinary, except 
with regard to the celebration of marriages, for which the norms in force 
must be observed-it is obviously a local exemption and not a personal 
exemption, as are other cases that are given in the Code ( cf. cc. 262 and 
357 § 2). The legate may perform liturgical celebrations in all of the 
churches of the territory, but, as far as it is possible, he must advise the 
local ordinary. 

As under the 1917 Code, legates may only be judged by the Roman 
Pontiff (c. 1405). The present Code does not include other procedural 
rights that were found in the previous Code, nor does it regulate offenses 
for crimes against the person of the legate. 
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Neither is there anything established in the Code about precedence, 
but practice also takes into account diplomatic status in ecclesiastical cer
emonies. Normally the Holy See sends nuncios to States where the rights 
of the deanship are recognized, already guaranteed by Regulations on Dip
lomatic Relations (Vienna, 1815) and practicable today where accepted by 
the accrediting State by virtue of articles 14, 1 and 16,3 of the Convention 
on Diplomatic Relations (Vienna, 1961). Otherwise, legates are pronuncios 
who do not have rights to precedence, but who may be internally acknowl
edged as such in the Church. 

Regarding their diplomatic relations, legates of the Roman Pontiff 
also enjoy numerous rights and exemptions ensured by the Convention of 
Vienna of 1961: inviolability of the see (art. 22); tax exemptions (art. 23); 
custodianship of archives and documents (art. 24); right to choose one's 
domicile and freedom of movement (art. 26); freedom of correspondence 
and inviolability of the diplomatic pouch (art. 27); exemption from the ob
ligation to give testimony and removal from the criminal jurisdiction of 
the State for those exercising their mission (art. 31). In correspondence, 
legates are obligated to comply with the duties established in this conven
tion, with the respective limits on activities intended to protect the inter
ests of the accrediting State. All of this does not prevent the performance 
of merely ecclesiastical functions by representatives of the Pontiff, al
though in the past, regrettably, there have occasionally been diplomatic in
cidents; 1 rather, it only covers part of the initiatives geared towards 
supporting local churches. 

In addition to diplomatic guarantees, the final record of the Helsinki 
Conference of 1975 on security and cooperation in Europe2 has estab
lished new acknowledgments of freedom of contacts between representa
tives of religious denominations. 

1. Cf. CH. ROUSSEAU, Droit international public (Paris 1974), t. II, pp. 353ff. 
2. Cf. "Gli scambi d'informazione religiosa nell'atto finale di Helsinki, "  in L'Osseruatore 

Romano , May 9, 1984; G. BARBERINI, "La partecipazione della Santa Sede alla Conferenza di 
Helsinki," in S. FERRARI-T. SCOVAZZI (dir.) ,  La tutela delle liberta di religione (Padova 1988), 
pp. 149ff. 
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367 Pontificii Legati munus non exspirat vacante Sede Apos
tolica, nisi aliud in litteris pontificiis statuatur; cessat 
autem expleto mandato, revocatione eidemintimata, re
nuntiatione a Romano Pontifice acceptata. 

The office of papal Legate does not cease when the Apostolic See is va
cant, unless otherwise specified in the pontifical letter; it does cease, how
ever, on the expiry of the mandate, on receipt by him of notification of 
recall, and on acceptance of his resignation by the Roman Pontiff. 

SOURCES: c. 268; SOE III , 2; RPE 21 

CROSS REFERENCES: cc. 184, 186-189, 401 

COMME NTARY 

Flavia Petroncelli-Hubler 

Owing to the stability of the office of legate, this canon provides that 
the office does not cease when the Apostolic See is vacant, unless other
wise specified in the apostolic letters of appointment. On the other hand, 
natural reasons for the office to cease are expiry of the time limit in the 
mandate, revocation, and resignation. The general norm that offices ex
pire at age seventy-five applies. 
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SECTIO II 

De Ecclesiis particularibus deque 
earundem coetibus 

TITULUS I 

De Ecclesiis particularibus et de auctoritate in 
iisdem constituta 

SECTION II 

Particular Churches and their Groupings 

TITLE I 
Particular Churches and the Authority Constituted 

Within Them 

------- INTRODUCTION ------

Juan Ignacio Arrieta 

In line with theological thinking consolidated in Europe during the 
first half of the twentieth century, 1 Vatican II, especially in its document 
on the Church, presents the Church founded by Christ as a communion of 
communities congregated around their own pastors, representatives of 
the Apostles (LG 23b ). It is a statement in which Vatican II parallels the 
doctrine on the sacramental and collegial nature of the episcopate. 2 

1. Cf. J.R. VILLAR, Teologia de la Iglesia particular: el tema en la literatura francesa 
hasta el Concilio Vaticano JI (Pamplona 1989); 0. GONZALEZ DE CARDENAL, "Genesis de una 
teologia de la Iglesia local desde el Concilio Vaticano I al Concilio Vaticano II," in Iglesias 
locales y catolicidad (Salamanca 1992), pp. 33-78. 

2. Cf. J.I. ARRIETA, "Consideraci6n can6nico-fundamental del concepto de Iglesia 
particular," in Iglesia universal e Iglesias particulares. IX Simposio Internacional de 
Teologia (Pamplona 1989), pp. 283ff. 
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The central nucleus of the teachings of Vatican II in this respect-set 
forth in the Letter Communion is notio of the Congregation for the Doc
trine of the Faith-is constituted with the presentation of the only histori
cal reality that is the Church founded by Christ, manifested on two levels 
that are not wholly distinct, but rather immanent and complementary: a 
universal level-universal Church-and a particular level- particular 
Church-between which exists a permanent relationship of "mutual inte
riority" (Communionis notio 9). 

These two levels in turn correspond to the double dimension, collec
tive and individual, of the functions conferred by the sacrament of the 
episcopate. Just as Christ constituted over all the Church and under the 
authority of Peter one College, formed by many, to whom he individually 
entrusted the office of pastor of the various Christian communities, in the 
same way the only Church founded by Christ-a universal reality that ex
ists ontologically and temporally prior to every individual particular 
church (Communionis notio 9)-appears and is manifested in a plurality 
of particular churches that are in communion with each other. In this way, 
the communio episcoporum of all the bishops in the Episcopal College is 
an instrument of the communio ecclesiarum in the only Church of Christ. 

These are the subjects discussed in this title of the Code: the consid
eration of the communities of the faithful structured hierarchically (in any 
event , those that are not territorial are not mentioned); the regulation of 
the personal status of the bishops and the content of the episcopal office; 
and lastly, the resolution of any continuity problems that may arise in the 
exercise of the episcopal office. 

In fact, these matters are fundamentally related because, although 
naturally the office of pastor is not the only subjective element of the ec
clesiastical community, it is certainly the factor that structures that com
m unity hierarchically, and it forms it , as we said, in the communio 
ecclesiarum. Moreover, it is precisely the distinct manner in which, de
pending on the situation, the capital offices can be juridically configured 
in the various communities of the faithful, which leads to the existence of 
the different types of structures that we know in the Church: dioceses, 
prelatures, vicariates, etc. In fact, all those institutions arise in direct rela
tion with a given see and Church-cathedral, procathedral, prelature, ab
bey, etc.-that the Roman Pontiff erects in giving hierarchical structure to 
the community, which is occupied by the person in charge of the commu
nity. The Church and see is another indication of the hierarchical manner 
in which these communities are organized. Their creation gives rise to an 
office that is of a specifically episcopal nature-the capital office, with ab
straction of the personal status that the subject occupying it may have. 3 

3. Cf. J .I. ARRIETA, art. "Vescovi," in Enciclopedia giuridica, XXXII (Rome 1994). 
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As is known, in the documents of Vatican II, the expression "particu
lar church" is used with two different meanings. While Lumen gentium 23 
and Christus Dominus 11, for example, use this term for each of the au
tonomous communities of the faithful presided over by the respective 
bishop, the Decree Orientalium ecclesiarum understands particular 
church to mean the rite or ritual Church, in the sense of "a group of Chris
tian faithful united by a hierarchy according to the norm of law which the 
supreme authority of the Church expressly or tacitly recognizes as sui 
iuris" (CCEO c. 27). Later, the Eastern Code stopped using the term "par
ticular church" with that meaning, whereby the expression has overcome 
the ambiguity resulting from the texts of Vatican IL 

Particular churches are therefore each of the communities of Chris
tian faithful structured sacramentally around the respective bishop in 
which the one Church of Christ is manifested, appearing with all its essen
tial elements (LG 23a; Communionis notio 7-9). Each of these communi
ties is "a section of the people of God entrusted to a bishop to be guided 
by him with the assistance of his clergy" (CD I la). 

It is worth clarifying, however, that we are discussing a theological 
concept because, strictly speaking, there is no canonical concept of par
ticular church. On the other hand, there is a canonical concept of diocese 
or prelature. What does exist is a canonical use4 of the term "particular 
church" because while some have referred to its strictly theological 
sense-thereby applying it only to those juridical realities that theologi
cally correspond to the base concept, other writers have used it in a ge
neric or undifferentiated sense, referring to any territorial group of 
faithful entrusted to a bishop. 

This is the use that the Code seems to make when it entitles chapter 
I of this section "particular churches," though proper and strict use of the 
term "particular Church" only refers to the dioceses (cc. 368, 369), which, 
on the other hand, could also be restrictive. In fact, canon 372 § 2 stresses 
the difficulty faced by the drafting committee and it has been reflected in 
these canons. By choosing to leave personal circumscriptions out of the 
chapter, apparently even against the wishes of the plenary meeting of the 
cardinals,5 the list of entities contained in canon 368 (to whichthe denom
ination "particular Church" has been later extended, though the canon 
does not so state) was developed as a function of territory, a factor which 
had been made clear did not constitute the essential element of the con
cept of the particular Church. 6 The determinant weight that the territorial 
criterion had in the final draft of these canons hampered a careful consid-

4. Cf. J. HERVADA, Elementos de derecho constitucional can6nico (Pamplona 1987), 
p. 298. 

5. Cf. PCILT, Congregatio plenaria diebus 20-29 octobris 1981 habita (Typis polyglottis 
Vaticanis 1991), pp. 376--392, 399--417. 

6. Cf. Principles, 8. 
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eration of the substantial differences in existence between the institutions 
mentioned here with the result that, in science7 as well as in government,8 

it has been stressed that some of those structures cannot be considered as 
particular Churches in a strictly theological sense. 

In fact, an analysis of each of the structures mentioned in canon 368 
and of the other figures with the same juridical characteristics not in
cluded there, reveals, in the first place, that all or some of the subjective 
elements making up these communities-pastor, people, presbyterium
in almost every case, receive a juridical configuration different from what 
exists in the diocese which is the paradigm of the particular church. On 
the other hand, such differences are merely a reflection of the distinct de
gree of autonomy (juridical and pastoral) of those institutions with re
spect to the universal level of the Church (cf. commentary on c. 371) , as 
well as of the distinct "presence" in each of them of the factors character
istic of the universal level: for example, because the capital office is the 
vicar of the Roman Pontiff, or because the clergy cannot be constituted 
without recurring to the sollicitudo omnium ecclesiarum. This reality 
emphasizes that, with respect to the structural and juridical dimension, 
the immanent relationship between the universal dimension and the par
ticular dimension of the Church is expressed gradually according to the 
distinct types of community structures. 9 

As is seen, the concepts implied here still need necessary clarifica
tion, especially on a theological level. As the Catechism of the Catholic 
Church (no. 833) demonstrates, particular churches are dioceses or, in the 
Eastern discipline, eparchies. Therefore, when one wishes to remain in 
the formal field of canonical law, without prejudging the theological na
ture of the respective communities, it seems advisable to avoid the ex
pression "particular church" in order to allude technically to what the 
autonomous communities forming part of the hierarchical structure of the 
Church have in common with the Code, and to use, on the other hand, a 
more secure category of profiles. In that sense, the concept of hierarchical 
structure, a canonical term equivalent to a public entity, is overly generic, 
given that in the Church there are also non-community entities-for exam
ple, bishops' conferences, the Synod of Bishops, etc.-that are also hierar
chical structures, which does not imply that they must be included among 
the entities we are now discussing. 

7. Cf. E. CORECCO, "Iglesia particular e Iglesia universal en el Vaticano II," in Iglesia 
universal, pp. 92-95; J.L. GUTIERREZ, "Las dimensiones particulares de la Iglesia," ibid., pp. 
25lff. 

8. Cf. contribution of Cardinal A. SODANO, in L'Osservatore Romano, December 9, 1991, p. 
7. 

9. Cf. J.I. ARRIETA, art. "Confessioni religiose, II) Chiesa cattolica-diritto canonico," in 
Enciclopedia giuridica, IX updated (Rome 1993). 
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In spite of its general nature, the concept of "ecclesiastical circum
scription," which in fact is the expression used in governmental practice, 10 

is even less appropriate for designating these autonomous communities as 
a whole that are the entities of community hierarchical structure in which 
the people of God congregate around legitimate pastors. In any event, it is 
necessary to specify that circumscription should not be understood as an 
administrative territory or district. Rather, the concept should be under
stood in accordance with the communitarian perspective, and not territo
rial, of Vatican II as set forth in number eight of the principles approved in 
1967 to guide the revision of the Code. Each circumscription entails the ju
ridical individualization of a community of the faithful, structured sacra
mentally, and objectively delimited in order to be entrusted to a pastor. 

In this respect, it can be stated more precisely that the first chapter 
of this title of the Code discusses, though not as exhaustively as we have 
done, the ecclesiastical circumscriptions or public entities of hierarchical 
community structure ( dioceses, prelatures, etc.) distinguished from the 
ecclesiastical structures of government or public entities of the structur
ing of the "ordo" (for example, the Synod of Bishops, bishops' confer
ences, presbyteral councils, etc.), which are considered in other parts of 
the Code.11 

The ecclesiastical circumscriptions are collegial corporations 
( c. 115) belonging to the hierarchical structure of the Church in which the 
people of God form a group. They are centers of functions of public juridi
cal situations, which share in the achievement of the ends of ecclesiastical 
society in the manner that is adapted to the sacramental structure of the 
Church. Therefore, it is definitely the sacramental structure of the Church 
that indicates the elements forming this type of entity (bishop, presbyte
rium, faithful, etc., substantially enumerated in c. 369) and which indi
cates the basic juridical position (which may differ secondarily in the 
various types of circumscriptions) that corresponds to each of the subjec
tive elements in the entity: mainly, the position of the bishop, which, as a 
pastor, primarily assumes and personifies the juridical situations attrib
uted to the entity. 

Any ecclesiastical circumscription is basically a portion of the peo
ple of God 12 that the supreme authority of the Church entrusts to the care 
of a pastor under the specific terms derived from the hierarchical subordi
nation produced by the sacraments. Each of them, together with the fun-

10. Cf. G. FERROGLIO, Circoscrizioni ed enti territoriali delta Chiesa, Turin s.f.; HERVADA, 
Elementos, pp. 293ff; E. TEJERO, art. "Circunscripciones eclesiasticas," in Gran Enciclopedia 
Rialp, V (Madrid 1984), pp. 663-664; G. FELICIANI , art. "Circoscrizioni ecclesiastiche," in 
Enciclopedia giuridica, Vl (Rome 1988). 

11 .  Cf. A.M. PUNZI NICOLO, Gli enti nell'ordinamento canonico: I, Gli enti di struttura 
(Padova 1983). 
12. Cf. J. HERV ADA, "Significado actual del principio de territorialidad," in Fidelium iura 2 

(1992), pp. 229ff. 
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damental subjective elements of the social substratum of the Church 
created jointly by the sacraments of baptism and of the order (that is, the 
two terms of the clerus-pleb [clergy and faithful) binomial] 13 should also 
include the formal reason of the hierarchical relationship between them, 
which is the sacramental nature, though the content of the relationship 
may vary according to the type of power granted to the pastor. This differ
entiates the ecclesiastical circumscriptions from communities that do not 
belong to the hierarchical structure of the Church. 

The canons of chapter I of this title do not give a complete picture of 
the ecclesiastical circumscriptions now contemplated in the Code, but 
rather, as we have seen, only discuss the territorial circumscriptions. In 
order to reconstruct the full picture, it is necessary to take into account 
norms outside the Code, as well as exceptional acts revealing the govern
mental practice in this regard, remembering also that almost all the cir
cumscriptions possess a certain degree of functional elasticity allowing 
them to adopt diverse forms in order to adapt to the pastoral needs of the 
Church in each location. 14 

With this in mind, we should mention three large categories of eccle
siastical circumscriptions according to the nature and juridical system ap
plied thereto: 

a) territorial circumscriptions of the ordinary system, subordinate to 
the Congregation for Bishops: 1) dioceses (c. 369) , 2) territorial prelatures 
and 3) territorial abbeys (c. 370). A fourth special circumscription, 
namely, apostolic administrations, should also added to these three 
(c. 371 § 2); 

b) circumscriptions of mission territories, subordinate to the Con
gregation for the Evangelization of Peoples: 1) mission dioceses, 2) apos
tolic vicariates, 3) apostolic prefectures (c. 371 § 1) ,  and 4) missions sui 
iuris; 

c) personal circumscriptions, which can be, according to the situa
tion, of the ordinary system or of the territorial mission: 1) personal dio
ceses (c. 372 § 2) , 2) personal prelatures (cc. 294ff) , 3) mili tary 
ordinariates, and 4) ordinariates for the care of the faithful of the Eastern 
Churches. 

As we have indicated, from a juridico-technical point of view, the dif
ferences between the ecclesiastical circumscriptions basically have to do 
with the different manner in which the integral subjective elements of the 
clerus-pleb relationship are formed, whether due to a diverse degree of ec
clesiastical development of the community or whether by a different 
makeup of the capital episcopal status of the pastor of the community. 

13. Cf. idem, Elementos, pp. 163ff. 
14. Cf. A. DEL PORTILLO, "Dinamicidad y funcionalidad de las estructuras pastorals," in Ius 

canonicum 9 (1969), pp. 305-329. 
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The diversity of these factors definitely entails a different juridical struc
turing of the community and, according to the situation, more or less au
tonomy of the circumscription with respect to the supreme authority of 
the Church. 

In the first six canons, the chapter "particular churches" discusses 
what traditional doctrine refers to as major ecclesiastical circumscrip
tions, which must be distinguished from the groupings of the ecclesiasti
cal circumscriptions considered in canons 431-434. The final canons of 
the chapter, on the other hand, ref er to the so-called minor circumscrip
tions, that is, parishes and vicariates forane, that are the non-autonomous 
subdivisions of the major circumscriptions. 
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CAPUT I 
De Ecclesiis particularibus 

CHAPTER ! 
Particular Churches 

Ecclesiae particulares, in quibus et ex quibus una et 
unica Ecclesia catholica exsistit, sunt imprimisdioeceses, 
quibus nisi aliud constet, assimilantur praelatura territo
rialis et abbatia territorialis, vicariatus apostolicus et 
praef ectura apostolica necnon administratio apostolica 
stabiliter erecta. 

Particular churches, in which and from which the one and only catholic 
Church exists, are principally dioceses. Unless it is established otherwise, 
the following are equivalent to a diocese: a territorial prelature, a territo
rial abbacy, a vicariate apostolic, a prefecture apostolic and a permanently 
established apostolic administration. 

SOURCES: c. 215; SCPF Instr. Antequam haec, 21 iun. 1942 (AAS 34 
[1942] 347-349); LG 13, 23, 26; CD 11; AG 19; SCEP Normae, 
24 Apr. 1971, Introduzione, B; CE 2, 4 

CROSS REFERENCES: cc. 331, 333 § 1, 336, 368-372, 381 

COMME NTARY ------

Juan Ignacio Arrieta 

Taking an expression from the Encyclical Mystici Coryoris, 1 Lumen 
gentium 23, when setting forth the unity of the episcopate within the Col
lege of Bishops, presents the Church of Christ as a close communion 
of Christian communities united under the guidance of their pastors. 

1. MC, AAS 35 (1943), p. 211 .  
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Canon 368 now sets forth that description, identifying in a characteristic 
sense those communities, that is, the particular churches, with the 
juridico-canonical structure called the diocese. 2 Let us consider the differ
ent elements of the canon separately. 

First ,  the norm declares the immanent3 character of ecclesiastical di
visions, more precisely, of the particular churches, with regard to the 
united whole that is the Church. 

The principal juridical ramification of this theological statement is 
the impossibility of considering those two levels- the universal Church, 
located (from the governance perspective) in the central organization of 
the Church , and the particular church, located in the diocesan or local or
ganization-as two completely autonomous levels. 4 This prevents direct 
application to the Church of some organizational models characteristic of 
civil society, for example, decentralization and autonomy. Such models 
entail a type of distinction, real and juridic , between the central and the 
local level, which does not occur in the same way in the Church as in civil 
society, due to the mutual interiority possessed by those two levels, the 
universal and the particular (Communionis notio 9). That is why applying 
civil techniques involved in the concepts of decentralization, etc. , to the 
field of canon law needs to be adapted to the postulates of the sacramen
tal structure of the Church. 

The mutual interiority of which we are speaking is manifested in 
what we could call the community level (which would include the factors 
of spiritual content as a whole, alluded to in c. 369, part two, as well as in 
c. 205) , as well as at the level of the exercise of the office of governance. 
At the community level, that relationship of immanence is stated in the ex
pression "in quibus et ex quibus," which this canon takes from Lumen 
gentium 23. According to this expression, in each particular church the 
one Church of Christ is present and is manifested-"in quibus"-with all 
its marks and characteristics, through the communion in the factors that 
contribute to the structuring of the people of God and to the edification of 
the Church: communion in the same faith, the life-giving presence of the 
sacraments themselves, the union with the legitimate pastors. The second 
term of the expression-"ex quibus"-means, on the other hand, that the 
total unity that is the Church of Christ , that is, the universal Church ac-

2. Cf. CCC 833; P. LOMBARDiA, Lecciones de derecho can6nico (Madrid 1984), p. 111 .  
3. Cf. E. CORECCO, "Iglesia particular e Iglesia universal en el Vaticano II," in Iglesia 

universal e Iglesias particulares: IX Simposio Internacional de Teologia de la Universidad 
de Navarra (Pamplona 1989), p. 89; A.M. Rouco-VARELA, "Iglesia universal-Iglesia particular," 
in Ius canonicum 43 (1982), pp. 23lff; P. RODRIGUEZ, Iglesias particulares y prelaturas 
personales (Pamplona 1986), pp. 145ff; H. LEGRAND, "Un solo obispo por ciudad: tensiones en 
torno a la expresi6n de la catolicidad de la Iglesia desde el Vaticano II," in Iglesias locales y 
catolicidad (Salamanca 1992), p. 497. 

4. Cf. K. M6RSDORF, "L'autonomia della Chiesa locale," in La Chiesa dopa il Concilio: Atti 
del congresso internationale di diritto canonico, I (Milan 1972), pp. l 70ff. 
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cording to Communion is notio 7 ,  consists of the reciprocal communion 
of the particular churches, especially realized through the communion be
tween their legitimate pastors-communio pastorum-and with the suc
cessor of Peter-communio hierarchica-(Communionis notio 12 , 13). 

The mutual interiority of the universal and local levels renders it in
adequate to present the belonging of the faithful to the Church in terms of 
exclusivity or distinction.5 As indicated in Communionis notio 10, the 
faithful belong to the universal Church immediately through baptism, and 
not mediately through their entry into a local church. 6 

We must still add two more explanations to this approach. In the first 
place, in a full and strict sense, and always according to the common doc
trinal formulation of these concepts, "in quibus et ex quibus" apply to the 
proper churches in a special sense, given that only that community, and al
ways with reference to the other immanent level, can be properly called a 
"church" because it is only in community that the structuring elements of 
the Church can be fully manifested. In the second place, even if in particu
lar churches it is possible to individualize the elements characteristic of 
the one Church of Christ, none of them, taken alone, has any of the ele
ments making up the Church. It is only obtained, as shown in the Cate
chism of the Catholic Church (no. 834), in communion with the other 
churches to the Church of Rome. We are speaking about the combination 
of the charisms of unity and security entrusted by Christ only to Peter and 
to his successors within the College. History has shown that weakening 
the actual communion with the visible center of the universal Church re
sults in a split in the internal unity of the local church and the danger of a 
loss of freedom in the face of secularism (Communionis notio 8, 13). 

The mutual interiority is also reflected, as we have said, at the level 
of the exercise of the office of governance, in that it prevents the making 
of a clear distinction of public functions and the assigning of them sepa
rately to the universal governance (pope and College of Bishops) on the 
one hand, and the local governance ( diocesan bishop) on the other. In 
fact, in the Church, the power of the Roman Pontiff ( and that of the Epis
copal College) coincides in each ecclesiastical division with the power of 
the legitimate pastor appointed to lead it, in such a way that the juridical 
power of the bishop in his diocese can never be exclusive, but, although it 
is full and primary with respect to the coetus fidelium that has been as
signed to him, it simultaneously coincides with the exercise of the public 
power of the governance assigned to the supreme authority. 

5. Cf. G. Lo CASTRO, Le prelature personali (Milan 1988), pp. 259ff. 
6. Cf. P. RODRIGUEZ, Iglesias particulares y prelaturas personales, pp. 45ff and 94ff. 
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In this sense, the mutual interiority between the universal and the 
particular levels is manifested in the functions of the juridical control of 
guardianship 7 assigned to the central governmental authority, a conse
quence of the fact that the successor of Peter is the center of the commun
ion and a guarantee of the unity of the Church. But it should also be noted 
that the responsibility of this central authority is not merely reduced to 
those functions of control since its power is immediate8 and universal 
(c. 331). The Roman Pontiff is also free to take direct initiatives over the 
local churches aimed at positively promoting the elements of communion 
and unity of the Church, of which, as a matter of fact, the formal constitu
ent of the primatial office rightly consists (LG 18ff; PB preamble, 2). 

The duality of levels in governance creates the need to articulate on 
the administrative level procedures for decision making and action that 1) 
allow that duality of subjects that coincide in governance be put into ef
fect according to the respective position at each level, and 2) allow an or
dered governance of ecclesiastical society. 

A different but not minor problem is that of whether the mutual inte
riority between the two levels, universal and particular, of the Church is 
manifested in the same way in all the ecclesiastical divisions (those men
tioned here and the others referred to in the general introduction to the ti
tle), or if on the other hand, there is a gradation of this immanence, in 
connection with, as is obvious, the more juridical and structural aspects. 
An overall assessment of the applicable juridical norms seems to indicate, 
in fact, a certain gradation of that concrete relationship, manifested 
through an unequal presence in the particular divisions of factors that we 
could call specific to the universal level (munus Petrinum, sollicitudo 
omnium Ecclesiarum, mainly), as seen, for example, in the vicarious ju
risdictions or in the mission structures needing the solidarity of all the 
churches, as was stated in the commentary of the title. 

Canon 368 identifies the theological magnitude of "particular 
church" with concrete ecclesiastical divisions, the diocese. The other ec
clesiastical divisions are considered as such only by assimilation. The 
scope of assimilation9 stated in canon 368 is none other than the applica
tion of the juridical system established in the Code for the dioceses-that 
the universal legislator uses as a main point of reference in establishing 
general norms-to the other ecclesiastical divisions mentioned in this 

7. Cf. J.B. D'ON0RIO, Le pape et le gouvernement de l'Eglise (Paris 1992), p. 198. 
8. Cf. K. MbRSD0RF, L'autonomia della Chiesa, p. 175. 
9. Cf. C.J. ERRAzURIZ, "Circa l'equiparazione quale uso dell'analogia in diritto canonico," 

in Ius Ecclesiae, 4 (1992), pp. 215-224; P. RODRIGUEZ, Iglesias particulares y prelaturas 
personales, pp. 197-204. 
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canon, and the need to resort to other legislative techniques to make the 
divisions not mentioned in the canon part of that juridical system. Thus, in 
juridical practice subsequent to the Code, special legislation or statutory 
norms have been used to apply, in full or in part, the diocesan system of 
governance to some divisions not mentioned in canon 368, such as mili
tary ordinariates10 or personal prelatures.11 

10. Cf. SMC, art. I, §1; A. VIANA, "La asimilaci6n o equiparac10n can6nica de los 
ordinariatos militares con las dioceses," in Iglesia universal, pp. 305-316. 

11. Cf. P. RODRIGUEZ, Iglesias particulares y prelaturas personales, p. 123; A. DE 
FUENMAYOR, Escritos sabre prelaturas personales (Pamplona 1990), pp. 146ff; J. HERVADA, 
Elementos de derecho constitucional can6nico (Pamplona 1987), pp. 308ff. 
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369 

Tit. I. Ch. I. Particular Churches c. 369 

Dioecesis est populi Dei portio, quae Episcopo cum coo
peratione presbyterii pascenda concreditur, ita ut, pas
t o r i  suo a dha e r ens ab e o que p e r  Evangelium e t  
Eucharistiam in Spiritu Sancto congregata, Ecclesiam 
particularem constituat, in qua vere inest et operatur 
una sancta catholica et apostolica Christi Ecclesia. 

A diocese is a portion of the people of God, which is entrusted to a Bishop 
to be nurtured by him, with the cooperation of the presbyterium, in such a 
way that, remaining close to its pastor and gathered by him through the 
Gospel and the Eucharist in the Holy Spirit, it constitutes a particular 
Church. In this Church, the one, holy, catholic and apostolic Church of 
Christ truly exists and functions. 

SOURCES: SC 41; LG 25, 26, 28; CD 11; PO 4, 5 

CROSS REFERENCES: cc. 266 § 1, 368, 372-373, 381-402, 790 § 1 

COMMENTARY ------

Juan Ignacio Arrieta 

The text of this canon is taken verbatim from the first paragraph of 
Christus Dominus 11. It contains the conciliar definition of the particular 
church, which sets forth the elements constituting the dioceses. A dio
cese1 is a portion of the people of God, the full cura animarum of which 
is primarily entrusted, through the supreme authority of the Church to a 
bishop in order that, as its own pastor, 2 he may gather it in ecclesial com
munion with the help of the diocesan presbyterate. 

The main characteristics of these divisions can be explained on the 
basis of the three following subjective elements: 1) the existence of a por
tion of the people of God adequately consolidated from the ecclesial point 
of view, and, as a general rule, territorially divided ( c. 372 § 1); 2) the pri
mary conferral of the pastoral care of the community to a diocesan 
bishop, fulfilled in the juridical manner that we shall see; 3) the designa-

1. Cf. M. PETRONCELLI, art "Diocesi," in Novissimo digesto italiano, V (Turin 1960), 
pp. 645-649; S. LANDOLFI, art. "Diocesi," in Enciclopedia del diritto, XII (Milan 1964), 
pp. 560-566; J.A. SOUTO, art. "Di6cesis," in Gran enciclopedia Rialp, VII (Madrid 1984), 
pp. 767-768; G. FELICIANI, art. "Diocesi," in Enciclopedia giuridica, XI, (Rome 1989). 

2. Cf. K. MbRSDORF, ''L'autonomia della Chiesa locale," in La Chiesa dopa il Concilio. 
Atti del Congresso Internationale di Diritto canonico, I (Milan 1972), pp. l 72ff. 
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tion of a presbyteral coetus to cooperate in the pastoral duties of that 
bishop, in the capacity of the presbyterate of the diocese (cf. c. 266 § 1). 

The other ecclesiastical divisions arise from the differences with the 
dioceses in any of those three elements:3 

a) because, unlike the diocese, the coetusfidelium is not yet in exist
ence, or is in the elementary stage of a congregation (as in the case of mis
sionary structures), or it is made up of faithful who are primarily gathered 
in other coetus fidelium (as in the case of ordinariates or the personal 
prelatures ); 

b) because, unlike the dioceses, it is not required that the pastor of 
the coetus be a bishop or, if he is a bishop in fact, he is not a proper pastor, 
but a vicar of the Roman Pontiff, which would in turn imply a particular 
configuration of the structure as a function of the relationship with the 
primatial office (prefectures, vicariates and apostolic administrations). 
The difference can also arise from the fact that the pastor has been con
ferred as a functional jurisdiction over the coetus fidelium in certain mat
ters, or the power must be exercised cumulatively with another bishop
military and ritual ordinariates; 

c) because other ecclesiastical divisions differ from the diocesan 
model in which it is not possible to constitute a proper presbyterate, and 
they depend on other institutions of the Church-on other ecclesiastical 
divisions or, normally, on religious institutions-that, assigned by the 
Roman Pontiff, contribute what we could call the hierarchical component 
of the structure, that is, the clergy and, ordinarily, also the pastor; 

d) or, lastly, because among the elements constituting the division, 
there are particular juridical dealings between the Holy See and a third en
tity of the Church, normally a religious institute or also another hierarchi
cal division, to which the pontifical authority entrusts the structure and 
development of the community. This is the particular commissio system 
that, as we shall see ,  is characteristic of non-diocesan missionary institu
tions, and which, with a different structural authority, also exists in a good 
number of territorial prelatures. 

In addition to these juridical features, canon 369 refers to other ele
ments that make the diocesan community into a living body within the 
communio ecclesiarum and make it into a particular church. All of these 
factors, which can basically lead back to the elements of communion enu
merated in canon 205, primarily correspond to the dioceses and the other 
particular churches, but are also features characteristic of the other eccle
siastical divisions that, of necessity, must be equally integrated into the 
communio ecclesiarum. 

3. Cf. J.L. GUTIERREZ, "Las dimensiones particulares de la Iglesia," in Iglesia universal e 
Iglesias particulares: IX Simposio Internacional de Teologia (Pamplona 1989), pp. 256ff. 
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The office of the diocesan bishop, that is, the episcopal see, is con
comitant with the diocesan structure, of which it forms an integral and in
separable part. In this respect, an important juridical peculiarity of the 
diocese as regards the other ecclesiastical divisions, lies in the fact that 
the principle office must be entrusted to a bishop, who governs the dio
cese in his own name, as a diocesan bishop. 4 When established as a dio
cese, a Christian community achieves completeness on a structural level, 
and that completeness postulates adaptation to the sacramental order. 
With respect to the manner in which the office entrusted with the func
tions of leading and governing in the diocese is integrated, and taking into 
account that these munera are conferred by the rank of the episcopate, 
sacramental adaptation implies the conferral of the office to a bishop. 

In any event, it is important to distinguish between the personal sta
tus of the pastor and the office he exercises. In all ecclesiastical divisions, 
not only in the dioceses, the clergy to whom the supreme authority of the 
Church entrusts the office of pastor in fact exercise episcopal duties, be
cause by their nature they are the duties of guiding and governing an au
tonomous community of the faithful, regardless of the personal status, 
bishop or not, of the person legitimately entrusted with these functions. 5 

They may very well be presbyters with the title of prelate, vicar apostolic, 
prefect apostolic, etc. History as well as current practice reflects that dis
tinction between the personal status and the episcopal office (personal 
episcopal office and institutionalized episcopal office), though it is true 
that, for the sake of consistency, the ontological-sacramental factor is 
adapted to the offices that are juridically assigned to the subjects,6 regard
less of whether the ecclesiastical division they serve manifests the com
plete structure that is characteristic of the dioceses. 

In 1909, Van Hove 7 pointed out the existence of four types of diocese 
in the Church: a) dioceses in the strict sense of the term, b) metropolitan 
dioceses, c) titular dioceses and d) suburbicarian dioceses. However, it 
would be more up-to-date to distinguish between dioceses with regard to 
their juridical system and their degree of autonomy within the corpus ec
clesiarum. From this point of view, it is possible to distinguish three types 
of dioceses: a) dioceses of common law, b) dioceses of mission territory, 
and c) personal dioceses, according to c. 372 § 2. 

4. Cf. J.I. ARRIETA, art. "Vescovi," in Enciclopedia giuridica, XXXII (Rome 1994); 
J. HERRANZ, Studi sulla nuova legislazione della Chiesa (Milan 1990), pp. 173ff; J.A. Somo, 
"La potestad el Obispo diocesano," in Ius canonicum 7 (1967), pp. 365ff. 

5. Cf. J. HERVADA, Pensamientos de un canonista en la hara presente (Pamplona 1989), 
pp. 202-203. 

6. Cf. V. G6MEZ-IGLESIAS, "L'ordinazione episcopale del prelato dell'Opus Dei," in Ius 
Ecclesiae 3 (1991) pp. 251ff; J.R. VILLAR, "La capitalidad de las estructuras jerarquicas de la 
Iglesia," in Scripta theologica 23 (1991), pp. 961-982. 

7. Cf. A. VAN HOVE, art. "Diocese," in The Catholic Encyclopedia, V (New York 1909), p. 4. 
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a) The dioceses of common law are, in practice, those dioceses that 
are subordinate to the Congregation for Bishops (PB 75ff). All that we 
have seen so far in this commentary applies to this type of diocese, and 
they are divisions that correspond to the full establishment of the ecclesi
astical hierarchy in a territory. 

b) The dioceses of mission territory are those dioceses that are es
tablished in the territories that, according to Pastor bonus 89, are subordi
nate to the Congregation for the Evangelization of Peoples. These are also 
dioceses in the strict sense of the word. They possess all the elements of 
canon 369, and they meet the theological definition of a particular church. 
However, their juridical system is not completely equal to the dioceses of 
common law8 given that they are more subordinate to the Holy See, as 
shown in the authority of the Congregation for the Evangelization of Peo
ples. As is known, the juridical title of supreme direction and coordination 
of the missionary activity of the Church9 corresponds to the Roman Pon
tiff and the College of Bishops (AG 29; c. 782). 

Although the commissio system is not in effect in those mission dio
ceses (see commentary on c. 371), there is still an objective insufficiency 
of their own resources-material, economic, human, etc.-for wholly as
suming the activity of the mission of the Church in the territory.10 A con
crete manifestation of the dependence of the mission dioceses is 
provided, for example, by the Instruction Relatione in territoriis1 1  that 
indicates, when establishing the juridical framework for relations between 
the local ordinaries and the missionary institutes, that these institutes col
laborate in a missionary diocese at the request of the bishop and under his 
authority, on the basis of a "mandate" conferred by the supreme authority 
of the Church according to the contract stipulated with the local bishop 
(cf. C. 790 § 1,2). 

These divisions, moreover, are often governed by a particular juridi
cal system, due to the inability to fully apply the common legislation of the 
Church. 

c) Lastly, as a technical resource more than anything else (see intro
duction to this title) the Code foresees the possibility of establishing per
sonal dioceses, according to canon 372 § 2, in areas where there are 
already territorial divisions. In that they are dioceses, thus canon 369 

8. Cf. X. PAVENTI, "Adnotationes," in Monitor ecclesiasticus 79 (1954), pp. 197-198; 
A. SANTOS HERNANDEZ, Derecho Misional, VII (Santander 1962), p. 259. 

9. Cf. L.M. DE BERNARDIS, "Missioni,"  in Novissimo digesto italiano, X (Turin 1964), 
pp. 767- 769. 

10. Cf. JOHN XXIII, Enc. Princeps Pastorum, November 28, 1959, in AAS 51 (1959), pp. 839-
840. 
11 .  Cf. SCEP, Instr. Relatione in territoriis, February 25,  1969, in AAS 61 (1969), pp. 281-

287. 
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would also have to apply, which would present specific problems resulting 
from the primary assignment of the coetus fidelium to a personal bishop. 

Leaving aside the method of direct constitution of dioceses in places 
where previously the hierarchy of the Church would not have been consti
tuted at all, there are three ways in which a diocese can be established: a) 
the elevation to diocese from a lower ecclesiastical division, from com
mon law or missionary law; b) the division of one or more dioceses, which 
in turn gives rise to new dioceses; c) the merger of dioceses, which has 
traditionally been done in two different ways: as a merger aeque principa
l is; or as a merger inaequalis, either per accessorium or per confu
sionem. 12 

12. Cf. A. VAN HOVE, "Diocese," p. 3. 
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Praelatura territorialis aut abbatia territorialis est certa 
populi Dei portio, territorialiter quidem circumscripta, 
cuius cura, specialia ob adiuncta, committitur alicui 
Praelato aut Abbati, qui earn, ad instar Episcopi dioece
sani, tamquam proprius eius pastor regat. 

A territorial prelature or abbacy is a certain portion of the people of God, 
territorially defined, the care of which is for special reasons entrusted to a 
Prelate or an Abbot, who governs it, in the manner of a diocesan Bishop, 
as its proper pastor. 

SOURCES: cc. 215 § 2, 319-327; CE 2, 4; SCB Notif , 17 oct. 1977 

CROSS REFERENCES: cc. 294-297, 368-369, 381 § 2, 450 § 1, 454 § 1 

COMME NTARY ------

Juan Ignacio Arrieta 

This canon discusses two different ecclesiastical divisions: the terri
torial prelature and the territorial abbacy. Let us look at them separately. 

l. Territorial prelatures 

Territorial prelatures are communities of hierarchical structures en
trusted to a member of the clergy, not necessarily a bishop, who governs 
them as a proper pastor ad ins tar of the diocesan bishop. 1 Their historical 
origin seems to lie in the jurisdiction of the archdeacon that some chap
ters possessed over the neighboring towns that, over time, consolidated as 
a jurisdiction exempt from that which the bishop possessed over the en
tire diocese. That explains, on the other hand, the denomination prela
tures nullius dioeceseos that these structures received in the discipline of 
the 1917 Code ( cf. cc. 319ff) due to their exemption from diocesan juris
diction. 

Although, as we shall see, there are exceptions, they are usually ter
ritorial ecclesiastical divisions whose portio populi Dei have been 

1. Cf. G. DALLA TORRE, art. "Prelato e prelatura," in Enciclopedia del diritto, XXXIV 
(Milan 1985), pp. 973-981;  J. HERVADA, Pensamientos de un canonista en la hara presente 
(Pamplona 1989), pp. 213ff; A. VERMEERSCH-L. CREUSEN, Epitome iuris canonici, I (Brussels 
1933), pp. 333-336; X. WERNZ-P. VIDAL, Ius canonicum, II (Rome 1943), pp. 704-714. 
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segregated from a diocese of the regular system, by reason of particular 
pastoral difficulties. From a formal point of view, the territorial prelature 
would thus represent a case of "regression"-using a different term-of 
the new autonomous coetus that is created, as a preliminary transitory 
stage in becoming a diocese, when that coetus meets the proper pastoral 
conditions. In the meanwhile, even if it is not a general rule, the Holy See 
usually entrusts the care of the prelature, based on an accord established 
for this purpose with the Congregation for Bishops, to a missionary reli
gious institute or to a diocese or other division. The system is analogous 
to that of the commissio (see commentary on c. 371), which exists in the 
mission structures. In the case of the territorial prelatures, however, the 
intervention of the Holy See does not give rise to a special stable connec
tion with the primatial office through vicarious means. 

At times, the technical formula of the territorial prelature has served 
to configure pastoral realities that did not find an appropriate solution 
among the existing canonical institutes. This is the case with the prelature 
of Pontigny in France, which came from the transformation of the preex
isting association of priests of the Mission of France into an ecclesiastical 
division.2 

According to canonical tradition, and unlike what occurs in dio
ceses, the office of the prelate does not necessarily have to devolve upon a 
bishop, and even if it does, that does not necessarily imply that his succes
sor must also have that rank. Nonetheless, since 1977,3 the territorial prel
ates are usually ordained bishops, though there are exceptions, receiving 
the title not of a diocese extincta or in partibus infidelium, but of 
bishop-prelate of the respective territorial prelature, thus establishing the 
criterion of succession in the see. This change seems to reflect the convic
tion that the territorial prelature satisfies the theological elements of a 
"particular Church." 

The juridical structure of the territorial prelature is basically analo
gous to that of the diocese, albeit adapted to the developmental situation 
of each territory. The documents of erection of these divisions demon
strate that the territorial prelatures have: 

a) "prelatial see"4-the terminology fluctuates, however, because at 
times it is called the episcopal see;5 

b) "prelatial church" -sometimes called a cathedral church; 

2. Cf. P. VALDRINI, "La nouvelle loi propre de la Mission de France," in L'Annee canonique 
31 (1988), pp. 268-289; D. LE TOURNEAU, "La Mission de France: passe, present et avenir de 
son statut juridique," in Studia canonica 24 (1990), pp. 357-382; J. CAN0SA, "La legge propria 
della 'Mission de France'," in Jus Ecclesiae 3 (1991), pp. 767-780. 

3. Cf. SCB, Notif Ho l'onore, October 17, 1977, in Comm. 9 (1977), p. 224. 
4. Cf. AAS 81 (1989), p. 6. 
5. Cf. AAS 82 (1990) p. 538. 
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c) they are assigned to an ecclesiastical province , unlike what was 
prescribed in the 1917 Code;6 

d) they must establish the other governmental offices and structures 
characteristic of the dioceses: vicars general, college of consultors, etc.; 

e) the prelature must provide for the support of the prelate ; and 

f) it has a proper presbyterate of incardinated priests, etc. 

Pursuant to canon 450 § 1, territorial prelates belong as a matter of 
law to the respective bishops' conferences, with a deliberative vote , ac
cording to canon 454 § 1. 

The erection of territorial prelatures is accomplished through a pon
tifical bull, an apostolic constitution, signed by the Cardinal Secretary of 
State and the prefect of the Congregation of Bishops. The 2003 Annuario 
pontijicio identifies forty-eight territorial prelatures. 7 Though , as an ex
ception, some of them are in missionary territories, they are in fact subject 
to a different governance than that of the other ecclesiastical divisions in 
the area, also subordinate to the Congregation for Bishops. 

2. The territorial abbeys 

The territorial abbeys are territorial ecclesiastical structures in 
which the pastoral care of a portion of the people of God is entrusted to 
the abbot of a monastery and to the regular clergy assigned to it.8 

The characteristics of the subjective elements of this community 
would be the following: 

a) portion of the people of God territorially delimited around an ab
batial monastery; 

b) abbot-ordinary, as the proper pastor with ecclesiastical jurisdic
tion ad instar episcopi dioecesani; the office of pastor devolves upon the 
person appointed by the Roman Pontiff, also pursuant to the proper law of 
the monastery with respect to the procedure of canonical provision; and 

c) regular clergy assigned to the monastery and intended for the pas
toral care of the faithful. The abbacy may also, in any event, incardinate 
secular clergy, as occurs in various concrete situations. 

6. Cf. DALLA TORRE, "Prelato e prelatura," p. 975. 
7. Cf. Annuario pontificio 2003, p. 940ff, and for historical observations, p. 1684. 
8. Cf. J. BANCHER, art. "Abbaye nullius," in Dictionnaire de droit canonique, I (Paris 

1935), col. 16-29; C. TESTORE, art. "Abate," in Enciclopedia cattolica, I (Vatican City 1948), 
col. 9-16; G. FERRIOGLIO, art. "Abbazia," in Enciclopedia del diritto, I (Milan 1958), pp. 51-56; 
L. MULLER, "La notion canonique d'abbaye 'nullius'," in Revue de droit canonique 6 (1965), 
pp . 1 1 5-144; G.  LOBINA, "Le abbazie nullius: note giuridico-pastorali, "  in Benedictina 24 
(1977), pp. 2-17. 
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The 2003 Annuario pontificio includes thirteen territorial abbeys. 9 

In the motu proprio Catholica Ecclesia, the Holy See stated the desire not 
to erect new structures of this type in the future and to convert those in 
existence to other types of ecclesiastical divisions. The same motu prop
rio also declared the intention not to proceed in the future with episcopal 
ordination of territorial abbots, though this was not maintained when cir
cumstances warranted proceeding otherwise. 

These divisions are subordinate to the Congregation for Bishops, ex
cept for two, which are under the jurisdiction of the Congregation for the 
Evangelization of Peoples, and the abbey of Grottaferrata, which is subor
dinate to the Congregation for the Eastern Churches. Some of these ab
beys are immediately subject to the Holy See; others are classified as 
suffragans of metropolitan churches. In accordance with canon 450 § 1, 
the respective abbots participate as a matter of law in the meetings of the 
respective bishops' conferences with a deliberative vote according to 
canon 454 § 1. 

9 . Cf. Annuario pontificio 2003, pp . 952ff, and for historical obseivations, p. 1684. 

727 



c. 371 

371 

Bk. II. Pt. II. Sect. II. Particular Churches . . .  ARRIETA 

§ 1 .  Vicariatus apostolicus vel praefectura apostolica est 
certa populi Dei portio quae, ob peculiaria adiuncta, 
in dioecesirn nondurn est constituta, quaeque pas
cenda cornrnittitur Vicario apostolico aut Praefecto 
apostolico, qui earn nornine Surnrni Pontificis regant. 

§ 2.  Adrninistratio apostolica est certa populi Dei portio, 
quae ob speciales et graves ornnino rationes a 
Surnrno Pontifice in dioecesirn non erigitur, et cuius 
cura pastoralis cornrnittitur Adrninistratori aposto
lico, qui earn nornine Surnrni Pontificis regat. 

§ 1. A vicariate apostolic or a prefecture apostolic is a certain portion of 
the people of God, which for special reasons is not yet constituted a 
diocese, and which is entrusted to the pastoral care of a Vicar apos
tolic or a Prefect apostolic, who governs it in the name of the Su
preme Pontiff. 

§ 2. An apostolic administration is a certain portion of the people of God 
which, for special and particularly serious reasons, is not yet estab
lished by the Supreme Pontiff as a diocese, and whose pastoral care 
is entrusted to an apostolic Administrator, who governs it in the name 
of the Supreme Pontiff. 

SOURCES: § 1: c. 293 § 1; SCPF Instr., 21 iun. 1942 (AAS 34 [1942] 347-
348) 

CROSS REFERENCES: cc. 331, 333, 368-369, 378 § 2, 381 § 2, 400 § 3, 
420-421, 450 § 1, 495 § 2, 502 § 4 

COMME NTARY ------

Juan Ignacio Arrieta 

Canon 371 contemplates two types of institutions with different na
tures and meanings. In paragraph 1 two ecclesiastical missionary divisions 
are discussed; paragraph 2 regulates a special division resorted to for rea
sons of appropriateness, not strictly in connection with the ecclesiastical 
dimension of the community in question. 
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I. Mission structures 

Although canon 371 only enumerates two, there are four ecclesiasti
cal mission divisions now defined in the canonical order (see introduction 
to this title): a) the mission diocese; b) the vicariate apostolic; c) the pre
fecture apostolic; and d) the mission sui iuris. Having already discussed 
the characteristics of the mission dioceses (see commentary on c. 369), let 
us now consider the other three types of mission divisions (AG 19ff). 

The central point that must be borne in mind when considering non
diocesan missionary structures lies in the fact that these territorial insti
tutes are organized on the basis of a commissio system by which the 
Roman Pontiff-who is in charge, as we have stated, of the supreme lead
ership of the missionary activity of the Church-entrusts to a religious in
stitute or society, or even to a given particular church (PB 89), the 
governance and pastoral care in the mission territory. This perspective 
seems to be the determining factor for the juridical and theological classi
fication of these divisions. 

The commissio establishes a vicarious relationship between the 
Roman Pontiff and the hierarchy of the structure in question, in the sense 
that those divisions must necessarily be considered the vicarious develop
ment of the supreme power of the successor of Peter. Moreover, the act of 
organizing the mission structure with elements belonging to other dio
ceses or, especially, to religious institutes, makes any theological classifi
cation of these divisions as particular churches, at least in the strict sense, 
a bit abstract. That is why, when canon 371 describes those entities as por
tions of the people of God, entrusted to the vicar apostolic or prefect ap
ostolic, in fact, it is indicating something common to all territorial or 
personal division- the fact of establishing a Christian community en
trusted to a pastor, without tackling what juridically specifies these enti
ties, which is their structural link to the primatial office and the 
commissio system on behalf of another church institution.1 

Having noted this problem, let us now consider each of the three vi
carious mission structures established in canon law. 

a) Mission sui iuris 

The mission sui iuris (the 2003 Annuario pontificio2 lists eleven 
missions of this type) is an autonomous mission territory entrusted to a 

1. Regarding the rule of commissio, cf. I. Ting Pong LEE, "De iuridico commissionis 
systemate in missionibus," in Commentarium pro religiosis et missionariis 54 (1973), 
pp. 151-167 and 238-258; and more recently J. GARCIA MARTIN, "El sistema de comisi6n 
desde el pontificado de Gregorio XVI hasta el C6digo de derecho can6nico-1917: nota 
hist6rica," in Commentarium pro religiosis et missionariis 65 (1984), pp. 355ff. 

2. Cf. Annuario Pontificio, 2003, pp. 995ff, and for historical observations, p. 1687. 
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missionary religious institute and put under the direction of an ecclesiasti
cal superior, belonging to that institute, to whom the mission stations and 
personnel of the territory are subordinate.3 Usually they are territories 
that have split off from an ecclesiastical missionary division, and in 
that sense they are somewhat similar to territorial prelatures. They 
are erected, by virtue of special authority,4 by decree of the Congregation 
for the Evangelization of Peoples, the dicastery to which they are subordi
nate. 

They are governed by the norms of universal law and any special 
norms established in each case. Although it is a vicarious jurisdiction, in 
the act of erection, a mission sui iuris is aggregated to a given ecclesiasti
cal province, and is no longer situated outside of the general rule of those 
jurisdictions. 

b) Prejecture apostolic 

The prefecture apostolic is an ecclesiastical missionary division, the 
technical elements of which have been mostly formed during the second 
half of the nineteenth century, as a stage prior to the erection of vicariates 
apostolic. 5 The prefecture apostolic was definitively defined with its cur
rent characteristics in canons 293ff of the 1917 Code. 

Current discipline considers the prefecture apostolic as the first 
stage of establishing a hierarchical organization of the Church in mission 
territories. As a Christian community, canon 371 conceives of it as a por
tion of the people of God entrusted to the pastoral care of a prefect apos
tolic, usually without the rank of bishop, who governs it in the name of the 
Roman Pontiff and, therefore, with vicarious power. The description in 
this case does not indicate very much about the specifics of the entity. The 
forty-two prefectures apostolic included in the 1993 Annuario pontifi
cio, 6 are subordinate to the Congregation for the Evangelization of 
Peoples, all of which are entrusted to religious institutes within the com
missio system. By common law, the prefects are not obligated to perform 
ad limina visits (c. 400 § 3), though this obligation could be imposed by 
special law. 7 

3. Cf. A. SANTOS HERNANDEZ, Derecho misional, VII (Santander 1962), pp. 299ff. 
4. Cf., for example, AAS 76 (1984), p. 304. 
5. Cf. SANTOS HERNANDEZ, Derecho misional, pp. 295ff; R. NAZ, art. "Prefet apostolique," 

in Dictionnaire de droit canonique, VII (Paris 1965), col. 166-176; A. VERMEERSCH-L. 
CREUSEN, Epitome iuris canonici, I (Brussels 1933), pp. 316-331;  X. WERNZ-P. VIDAL, !us 
canonicum, II (Rome 1943), pp. 687- 700. 

6. Cf. Annuario pontificio, 1993, pp. 1060ff, and for historical observations, p. 1711 .  
7. Cf. I. Ting Pong LEE, art. "Prefettura apostolica e prefetto apostolico,"  in Enciclopedia 

ca ttolica, IX (Vatican City 1952), col. 1923; idem, "Praefecti apostolici privilegia," in 
Commentarium pro religiosis 57 (1976), pp. 39-48. 
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c) Vicariates apostolic 

In their present form, the vicariates apostolic have their origin in the 
seventeenth century as a way of assuring protection from the right of pa
tronage, mainly in Portugal, and also in Spain. In order to obtain more 
freedom in the appointment of prelates and in the establishment of their 
sees, the Apostolic See resorted to the system of sending prelates, usually 
bishops, in the capacity as vicars of the Roman Pontiff, to the missionary 
geographic areas. 8 

Like the prefecture apostolic, from which a subsequent degree of ec
clesiastical development is constituted, canon 371 conceives of the vicari
ate apostolic as an ecclesiastical missionary division, the pastoral care of 
which is entrusted to a vicar apostolic, usually an ordained bishop, though 
with a titular see, compared to the diocesan bishop in law (c. 381 § 2). Un
like the prefect, the vicar apostolic is obligated to make visits ad limina, 
although he can do so through a proxy (c. 400 § 3). The 1993 Annuario 
pontificio enumerates 77 vicariates apostolic. 9 Some vicariates apostolic, 
due to their territory, are subordinate to the Congregation for the Eastern 
Churches; however, the general rule is subordination to the Congregation 
for the Evangelization of Peoples. 

d) Norms common to prefectures apostolic and vicariatse apostolic 

A similar juridical system is applied to the prefecture and the vicari
ate. The prefect and vicar apostolic, usually members of the religious insti
tute to which the division is entrusted, are designated by the Roman 
Pontiff in accord with the system of provision established in the Norms 
for the Promotion of Candidates to the Episcopal Ministry in the Latin 
Church, article 1, 3°. The Norms recognize that the general superiors of 
the institutes of the mission territory have the faculty to present candi
dates to occupy the office of vicar or prefect, always without prejudice to 
the right of the Holy See to assess the suitability of the person proposed 
(c. 378 § 2). 

The juridical power of the vicar and prefect apostolic is vicarious by 
reason of the special dependence of this type of ecclesiastical division on 
the Roman Pontiff, who is, in fact, the proper pastor of the vicariate and of 
the prefecture. That is why neither the vicariates apostolic nor the prefec
tures apostolic form part of the ecclesiastical provinces, and they cannot 
be called suffragans of a metropolitan see, 10 though they are aggregated to 

8. Cf. SANTOS HERNANDEZ, Derecho misional, pp. 284ff; X. PAVENTI, "Adnotationes," in 
Monitor ecclesiasticus 79 (1954) pp. 1 96-201; D. STAFFA, art. "Vicario apostolico," in 
Enciclopedia cattolica, XII (Vatican City 1954), col. 1358-1361. 

9. Cf. Annuario pontijicio, 1993, pp. 1043ff, and for historical observations, p. 1711. 
10. Cf. R. NAZ, art. "Vicaire apostolique," in Dictionnaire de droit canonique, VII (Paris 

1965), col. 1479-1487; L.M. DE BERNARDIS, "Missioni," in Novissimo digesto italiano, X 
(Turin 1964), p .  768; A. VERMEERSCH-L. CREUSEN, Epitome iuris canonici, I, pp. 331-333; 
X. WERNZ-P. VIDAL, Ius canonicum, II, pp. 701-704. 
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a province. For a similar reason, neither the vicar nor the prefect has, 
strictly speaking , a cathedra or cathedral church. 1 1  Their respective 
churches are usually referred to in the official documents as pro
cathedrals. On the other hand, these pastors belong in their own right to 
the bishops' conference of the country (c. 450 § 1), enjoying a deliberative 
vote just as the diocesan bishops (c. 454 § 1). 

Immediately after taking office, the prefect apostolic and the vicar 
apostolic have the duty to appoint a pro-prefect or a pro-vicar, with the 
duty of assuming the governance of the division during the period of va
cancy of the see ( c. 420). In these structures, moreover, there is no presby
teral council, but a mission council must be established in its place ( c. 495 
§ 2) to carry out the duties assigned by law to the college of consultors 
(c. 502 § 4). 

Another peculiarity of these entities, also due to the vicarious nature 
of the power of their respective pastors, lies in the fact that in the place of 
the vicar general-which office is technically exercised by the proper ap
ostolic vicar or prefect as regards the pope-has been normally vested in 
a vicar delegate since 1919, 12 an office formed, not from ordinary power, 
but as a power delegated ad personam. 

The prefectures and vicariates apostolic are canonically erected by 
the Apostolic See, pursuant to canon 373, usually at the request of the reli
gious institute or diocese to which the territory is entrusted. 13 

2. Apostolic administration 

Before directly considering the content of canon 371 § 2, it is neces
sary to make a distinction. Speaking of the apostolic administration, we 
must distinguish two different juridic figures that have the same name: 
a) an ecclesiastical division, called an apostolic administration, and b) a ju
ridical situation in which the see of any ecclesiastical division can be tem
porarily found, either with the see occupied or vacant. Let us begin with 
the latter. 

a) Apostolic administration of the see 

The apostolic administration, as a temporary situation in the see, is a 
legal institute belonging to the category of delegation, which emphasizes 
the centralized character of Church structure and the fullness of the 
power of the Roman Pontiff, sanctioned in paragraph 1 of canon 333. The 
apostolic administration of the see consists of direct intervention of the 
Apostolic See in the system of governance of an ecclesiastical division 

11 .  Cf. , for example, AAS 76 (1984), p .  949. 
12. Cf. SCPF, Let., December 8, 1919, in AAS 12 (1920), p. 120. 
13. Cf. SCPF, Instr. , June 21, 1942, in AAS 34 (1942), pp. 347-349. 
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through the appointment of a subject, named the apostolic administrator, 
either to govern the see in place of the titular head ( apostolic administra
tion sede plena), or to take charge of the vacant see (apostolic administra
tion sede vacante), in this way bypassing the mechanisms of normal 
succession established by law for these cases (cf. cc. 416-430). 

The apostolic administrator14 can either be entrusted with the entire 
diocese or only a portion of it. Moreover, the appointment can be for a cer
tain period of time or for an indefinite time. There can also be various rea
sons why the Holy See intervenes: from deficiencies in diocesan 
governance to evidence of insubordination in the diocesan community; 
from political reasons that call for a separation from the diocesan bishop, 
without replacing him in the office, to difficulties and quarrels caused by a 
vacancy in the see.15 

Although in the case of a vacancy in the see, the offices of both coin
cide, the figure of the apostolic administrator must be distinguished from 
the diocesan administrator, designated according to canons 421ff by the 
college of consultors to govern the diocese during the interim period. 

b) Apostolic administration 

Canon 371 § 2 refers to the apostolic administrations that are partic
ular territorial ecclesiastical divisions stably erected by the Apostolic See 
and entrusted to the pastoral care of an apostolic administrator, who gov
erns them in the name of the Roman Pontiff. 

The erection of this entity takes place, when, due to serious reasons, 
it is not possible to constitute a division of common law, and at the same 
time, it is necessary to provide for the pastoral care of the faithful in the 
area. According to the most recent practice there are mainly two reasons 
leading to the establishment of this type of division. Some are political, 
when the civil authorities deny the establishment of ordinary church 
structures; others are ecumenical, when the establishment of the ordinary 
Catholic hierarchy in a given place could be less consistent with the ecu
menical doctrine of the Catholic Church itself. Thus, on the occasion of 
the erection in 1991 of three new apostolic administrations in the former 
Soviet Union, 16 the Holy See determined that this was an attempt to avoid 
erection of particular Catholic churches where there were already particu
lar churches erected by the Orthodox Patriarch of Moscow: 17 in fact, the 
apostolic constitutions of erection of these divisions do not contain, for 
example, the erection of a church-see of the apostolic administrator. 

14. Cf. G. OLIVERO, art. "Amministratore apostolico," in Enciclopedia del diritto, II (Milan 
1958), p. 128; E.  MANGIN, art. "Administrateurs apostoliques,"  in Dictionnaire de droit 
canonique, I (Paris 1935), col. 181-192. 
15. Cf. G. OLIVERO, "Amministratore apostolico," pp. 128-129. 
16. Cf. AAS 83 (1991), pp. 544-548. 
17. Cf. contribution of Card. A. SODANO, in L'Osservatore Romano, December 9, 1991, p. 7; 

Also cf. Communionis notio 17. 
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The apostolic administrations could hardly be considered as particu
lar churches. They must be considered rather as particular provisional ec
clesiastical divisions allowing for the Church's pastoral care of the faithful 
in a given territory. Similar to the non-diocesan mission structures, the 
proper pastor of the apostolic administration is the Roman Pontiff, from 
whom the administrator, not necessarily invested with the status of 
bishop, possesses the power vicariously. 
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372 

Tit. I. Ch. I. Particular Churches c. 372 

§ 1. Pro regula habeatur ut portio populi Dei quae dioe
cesim aliamve Ecclesiam particularem constituat, 
certo territorio circumscribatur, ita ut omnes com
prehendat fideles in territorio habitantes. 

§ 2. Attamen, ubi de iudicio supremae Ecclesiae auctori
tatis, auditis Episcoporum conferentiis quarum inte
rest, utilitas id suadeat, in eodem territorio erigi 
possunt Ecclesiae particulares ritu fidelium aliave 
simili ratione distinctae. 

§ 1. As a rule, that portion of the people of God which constitutes a dio
cese or other particular Church is to have a defined territory, so that 
it comprises all the faithful who live in that territory. 

§ 2. If however, in the judgement of the supreme authority in the Church, 
after consultation with the Bishop's Conferences concerned, it is 
thought to be helpful, there may be established in a given territory 
particular Churches distinguished by the rite of the faithful or by 
some other similar quality. 

SOURCES: § l :  c. 216; CD 22; ES I, 4; DPMB 172 
§ 2: Pius PP. XII, Ap. Const. Exsul Jam ilia, l aug. 1952, Tit. 
alter, IV (AAS 44 [ 1952] 699-700); OE 4; CD 23, 43; Prine. 8 

CROSS REFERENCES: cc. 30, 102 § 2, 271 § 2, 294-297, 368-369 

COMMENTARY ------

Juan Ignacio Arrieta 

1. Canon law establishes the territorial principle as the basic crite
rion for the organization of ecclesiastical structures for the pastoral care 
of the Christian faithful. It is the general and primary criterion for dividing 
Christian communities, for determining the obligations of the respective 
pastors with regard to a coetus Jidelium, and for indicating in each case 
the subjective end of the juridical relationship of a subject of the Church, 
when specifically indicating the pastor of each of the faithful. 

However, this does not mean that territory is the constitutive ele
ment of the concept of Church, or that it must be an essential factor of its 
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pastoral structures. 1 Vatican II tried to stress the community element of 
ecclesial society from a perspective in which the territorial factor is an in
cidental element, functionally useful in determining ecclesiastical commu
nities. Eloquent proof of this is the definition of diocese set forth in 
Christus Dominus 11 in which the territorial element is not present. In 
line with this community perspective, the Code uses the expression "por
tion of the people of God" instead of the term "ecclesiastical division. " 
Nonetheless, in the introduction to this title I, we find justification for the 
usefulness of this latter expression, once it is devoid of any territorial con
notations it might include. 

Once canon 372 sets forth the basic territorial criterion, it also estab
lishes channels for the establishment of personal ecclesiastical divisions 
based on rites or other similar reasons. In this regard, the Code indicates 
pastoral utility as a criterion for the establishment of personal divisions, 
which must be assessed by the supreme authority of the Church after re
viewing a report from the bishops' conference in question. 

The establishment of personal ecclesiastical divisions over a general 
organization on a territorial basis naturally presents technical problems in 
pastoral coordination, the interrelation of the particular juridical order, or 
merely organization. Thus, due to this interrelation, one member of the 
faithful can, for example, belong to two different structures, one territo
rial and one personal, occupying in each an equal or different juridic posi
tion. For the same reason, two different ecclesiastical authorities can 
legitimately intervene over the same faithful with power that, depending 
on the situation, would be either concurrent, subsidiary or complemen
tary. These are all matters that must be determined by any norms provided 
in each case for coordinating the territorial and personal structures. 

At other times, issues arise about mere organizational coordination. 
For example, taking the issue in isolation, military ordinariates are not im
mediately assigned to one of the ecclesiastical provinces, or of the ecclesi
astical regions of the country. Similarly, the prelate of a personal prelature 
which is not a definite division of a given country is not immediately as
signed to a given bishops' conference. However, this does not prevent an 
acknowledgment that personal structures also include juridically relevant 
factors that are found territorially-see and church of the pastor, curia of 
the division, seminary, etc.-and which would have to be the basis for de
termining in each case the coordinating structures to which these pastors 
must be assigned. 

In any event, it is worth noting that problems with the interrelation
ship of particular statutes can also be noted between territorial divisions. 
For example, this is the case with the quasi-domicile of canon 102 § 2 by 
which a member of the faithful belongs to two different dioceses, subject 

1. Cf. Principles, 8; F.J. WERNZ-P. VIDAL, Ius canonicum, II (Rome 1943), pp. 457-458. 
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to two different ecclesiastical authorities; or the case of aggregation from 
canon 271 § 2 by which a member of the clergy enters into a juridical rela
tionship with a new diocese without severing the connection with his 
proper diocese and with his proper bishop, etc. 

Based on § 2 of canon 372, the personal criterion for determining the 
portion of the people of God can give rise to different types of ecclesiasti
cal divisions, some expressly considered in the Code, and others created 
by legislation outside the Code or by the practice of governance : a) per
sonal dioceses (see commentary on c. 369); b) personal prelatures, regu
lated by canons 294-297; c) military ordinariates; d) ordinariates for the 
care of the faithful of another rite. We will consider here just these two lat
ter structures. 

2. Military ordinariates2 are complementary ecclesiastical divisions 
with a personal basis in which the cura animarum of those who , accord
ing to the laws of each country, are subject to military jurisdiction or re
lated to it by reason of occupation or family is conferred on a member of 
the clergy, normally a bishop (SMC II , 1). The faithful of the ordinariate , 
however, still belong to the particular church that is theirs by reason of 
domicile (SMC IV, 3). 

The Apostolic Constitution Spirituali militum curae is the legal 
framework that outlines the characteristics common to these community 
structures. The statutes of each ordinariate is given in a general decree 
( c. 30) of the Congregation for Bishops, or of the Congregation for the 
Evangelization of Peoples, as applicable (SMC XI), and adapts the legal 
framework to the pastoral and legislative situation of each location , re
sulting in concrete structures with varying emphases from one to the 
other.3 Spirituali militum curae has not foreseen the situation, which is 
increasingly common , with multinational military ordinariates, the even
tual constitution of which will pose specific organizational problems. 

The legal framework establishes juridical assimilation of the ordinar
iates into dioceses (SMC I ,  1). However , this does not imply that the dio
ceses are classified as "particular churches" in the strict sense. In fact , the 
decrees of recognitio of the statutes of the ordinariates usually contain a 
tolerance clause that, explaining that there is no similarity between said 
institutions, allows the use of the term "military diocese , "  or even "mili
tary archdiocese , "  to designate the ordinariate, only for the purposes of 
pastoral or administrative utility in each country. 

2. For previously defined military vicariates, cf. SCCong, Instr. Solemne semper, April 23, 
1951, in AAS 43 (1951), pp. 562- 565. 

3. Cf. E. BAURA, Legislazione sugli ordinariati castrensi (Milan 1992), pp. 15ff; A. VIANA, 
Territorialidad y personalidad en la organizaci6n eclesiastica: el caso de las ordinariatos 
militares (Pamplona 1992); J.I. ARRIETA, "El Ordinariato castrense. (Notas en torno a la 
Const. Apost. Spirituali militum curae)," in Ius canonicum 26 (1986), pp. 731-748. 
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The power of the military ordinary is proper and ordinary, although 
cumulative with that of the diocesan bishop (SMC IV, 3). In the areas re
served for the military, however, the military ordinary exercises jurisdic
tion primarily and principally, while the diocesan bishop exercises it 
secondarily-in the absence of the ordinary or his chaplains-but prop
erly (SMC V). The ordinary belongs by law to the national bishops' confer
ence (SMC III). 

Spirituali militum curae prescribes for the military ordinariates an 
organizational structure similar to that of the diocese: the ordinary has 
a proper church and a proper curia (SMC XIII, 1), presbyteral council 
(SMC VI, 4), and the ability to constitute a proper tribunal (SMC XIV). In 
general terms, which must be specified in the statutes, the military ordi
nary has the authority to erect a proper seminary and incardinate priests 
and deacons (SMC VI, 3, 4). Nonetheless, the general practice in almost all 
the ordinariates is to establish agreements with the dioceses or religious 
institutes providing chaplains. 

3. The Latin ordinariates for the care of the faithful of the Eastern 
rite are particular personal ecclesiastical structures erected by the Holy 
See, by decree of the Congregation for the Eastern Churches, in which the 
cura animarum of the faithful of Eastern rite who do not have a proper 
hierarchy in the country are entrusted to a Latin pastor as the proper ordi
nary. The entity represents a subsequent evolution of the apostolic exar
chates-initiated, in their present form, with the creation of the Ruthenian 
ordinariate in Canada in 1912,4 although it belongs by law to the Latin 
Church, because the ordinariate is configured from the Latin hierarchy. 
Moreover, it has the characteristic of being inter-ritual (it is directed to all 
the Eastern Catholic faithful without a proper hierarchy in the country), 
which in itself is outside of Eastern canon law (cf. c. 314 § 1 CCEO). The 
1993 Annuario pontificio indicates the existence of six ordinariates of 
this type:5 that of Romania, erected in 1930; Austria (1945), Brazil (1951); 
France (1954); Argentina (1959); and Poland (1981). 

The decree of erection of the ordinariate determines in each case the 
nature of the power of the ordinary, and the terms of coordination and 
subordination with the local ordinary and with the hierarchy of the re
spective Eastern Churches. Thus, while in France the jurisdiction of the 
ordinary is cumulative with that of the local ordinaries, with the jurisdic
tion of the local ordinaries subsidiary to that of the ordinary-although its 
approval is needed for the validation of acts that may affect them6-in the 

4. Cf. PIUS X, Litt. Ap. Officium supremi Apostolatus, July 15, 1912, in AAS 4 (1912), 
pp. 555-556. 

5. Cf. Annuario pontificio 1993, p. 1031, and for historical observations, p. 1710. 
6. Cf. SCEC, Deel. interpretativa, April 30, 1986, in AAS 78 (1986), pp. 784-786, nos. I 

and II. 
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Ordinariate of Argentina it is establishedthat "potestas iurisdictionis Or
dinarii in praedictos fideles ritus orientalis erit exclusiva."7 

The office of the ordinary usually devolves upon the diocesan bishop 
of the capital of the country, who has a specific vicar general for the gov
ernance of the ordinariate. In the exercise of his function, the ordinary is 
vested with the authority which is characteristic of a diocesan bishop, 
with the duty to establish churches, erect Eastern parishes and appoint 
priests to care for them (the juridical methods for reuniting these clergy 
vary from one case to another), care of the formation of the seminarians, 
recognize associations of the faithful , etc. 

7. Cf. SCEC, Deer., February 19, 1959, in AAS 54 (1962), p. 49. 
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Unius supremae auctoritatis est Ecclesias particulares 
erigere; quae legitime erectae, ipso iure personalitate iu
ridica gaudent. 

It is within the competence of the supreme authority alone to establish 
particular Churches; once they are lawfully established, the law itself 
gives them juridical personality. 

SOURCES: cc. 100 § 1, 215 § 1; Pius PP. XII, Enc. Mystici Corporis, 
29 iun. 1943 (AAS 35 [1943] 211); CodCom Resp., 23 iun. 
1953; LG 22; CD 2; REU 49 § 1 

CROSS REFERENCES: cc. 121-123, 294-297, 364, 368-369, 381, 391, 393 

COMME NTARY ------

Juan Ignacio Arrieta 

Because he is the head of the College and the center of communion, 
it devolves upon the Roman Pontiff to specify the distinct communities in 
the people of God, constituting them as relatively autonomous entities 
under the guidance of a legitimate pastor. Canon 373 acknowledges that 
the pope has the power to establish particular churches and, in general, 
any type of ecclesiastical division. This in turn includes the capacity to 
modify the elements constituting the existing divisions (the scope, the lo
cation of the see, etc.), as well as the capacity to elevate them to a higher 
juridical category.1 

As we have seen in the commentary on the preceding canons, the 
erection of particular churches or other ecclesiastical divisions entails the 
configuration of a portion of the people of God around a legitimate pastor, 
constituting a community hierarchical structure that is given life by the 
sacraments and other factors of communion (CD 11). The object of canon
ical erection is the ecclesial entity considered by itself, structured in ac
cordance with the clerus-plebs hierarchical relationship, and consisting of 
three proper subjective elements: head, people and presbyterate. The act 
of erection establishes the relative position of each of these three ele
ments, which position differs incidentally according to the type of division 
(see commentary on c. 369). 

The ecclesiastical divisions erected as such by the supreme authority 
of the Church enjoy ipso iure public juridical personality for achieving the 

1. Cf. X. WERNZ, Ius Decretalium, II, 2 (Rome 1899), pp. 875ff. 
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proper institutional ends within canon law. The procedure for erection is 
substantially the same in all divisions (it is similar to the procedure for ap
pointing bishops),2 and, in general terms, it is also applied to the cases of 
substantial modification of ecclesiastical divisions. In that procedure, five 
basic phases can be specified: 1) information and proposal phase, 2) study 
phase, 3) deliberative phase, 4) decision phase, and 5) execution phase. 

1. Information and proposal phase. This phase includes gathering the 
objective elements and the reports needed to substantiate the file. In gen
eral terms, Christus Dominus 24 granted the national bishops' confer
ences, through a specific episcopal commission that they themselves must 
establish, the duty to study and make proposals on the organization of the 
divisions of the respective country.3 Moreover, it devolves upon the pontif
ical legate to promote, even on his own initiative, this type of study, to 
gather the necessary information and to propose to the respective dicast
ery whatever he believes must be done, adding his own opinion to that of 
the bishops' conference ( c. 364; SOE VII). 

2. Study phase. The study of the documentation coming from each 
country, and the incorporation of the data contained in them devolves 
upon the vicarious organs of the Holy See that are competent in this re
gard. Leaving aside the competence of the Congregation for the Eastern 
Churches to which the Latin ordinariates for the faithful of the Eastern 
rite are subordinated (see commentary on c. 372), as well as any territorial 
abbey and any apostolic vicariate, by reason of their geographical area, 
the Congregation for Bishops-in common governance territories (PB 78) 
or the Congregation for the Evangelization of Peoples-in mission territo
ries (PB 89) are competent, respectively. With regard to concordat coun
tries, the Second Section of the Secretariat of State (PB 4 7 § 1) is also 
competent. Therefore, in order to resolve specific problems, there is a per
manent inter-dicasterial commission, made up of the heads of the appro
priate offices of the Secretariat of State and of the Congregation for 
Bishops.4 

The elements considered in assessing in each case the viability and 
the appropriateness of erecting an ecclesiastical division-and to the ex
tent that it is applicable, also for the elevation of the see to a new cate
gory, for the merger, division, change of see, etc.5-come from an analysis 
of a long series of factors that, as a whole, indicate the ecclesial situation 
of the community in question. Thus, the following is taken into account: a) 
the geopolitical and social context: the historical and political situation, 

2. Cf. M. COSTALUNGA, "La congregazione per i vescovi," in La Curia Romana nella Cost. 
Ap. "Pastor Bonus" (Vatican City 1990), p. 289; J.I. ARRIETA, art. "Vescovi,"  in Enciclopedia 
giuridica, XXXII (Rome 1994). 

3. Cf. ES I, 12 §1 ;  SOE VII. 
4. Cf. L'Osservatore Romano, March 23, 1989, p. 1 (not published in AAS). 
5. Cf., for example, SCPF, Instr. Antequam haec, June 21, 1942, in AAS 34 (1942), pp. 347-

349. 
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the geographical environment, the distribution of the population and the 
religious composition; b) the economic substratum: the possibility of self
sufficiency for the new entity, potential official and private assistance; 
c) the Christian development of the community: the catechetical level, ec
clesial participation, Catholic schools, associations of the faithful, hospi
tals and other Catholic initiatives; ct) the degree of hierarchical and 
structural development: the incardinated or missionary clergy, parochial 
development, seminary and vocations, etc. 6 

With specific regard to the division of dioceses, van Hove, in 1909, in
dicated five conditions for action, which in general terms are still some
what valid: a) just cause, b) adequate place, c) sufficient economic 
condition, ct) consent of the head of the diocese, and e) permission or 
agreement from the government, theoretically unnecessary, but in prac
tice a determining factor in making the erection of a new ecclesiastical di
vision viable. 7 

3. Deliberative phase. Once the study is completed by the competent 
dicastery, it passes to deliberation in the ordinary session of the Congrega
tions of Bishops or of the Evangelization of Peoples, which expresses its 
opinion in the form of counsel-de consilio congregationis, that will be 
included in the final constitutive bull, which is submitted to the pope in an 
audience granted to the cardinal prefect. The decision of the pope is com
municated in this audience to the prefect, the respective congregation is
sues a decree directed to the Secretariat of State, on the basis of which the 
Secretariat prepares the constitutive bull of erection of the new division. 8 

The function of the Secretariat of State at that time is purely material, 
given that the decree of the competent congregation, containing the pon
tifical decision, sanctions the constitution of the division, which formally 
ends the procedure. 

The mere modification of the boundaries of a division, the change of 
location or see, the change of the cathedral church, the erection of a co
cathedral, etc., is made through a decree of the respective congregation, 
based on the special authority granted by the Roman Pontiff. Therefore, 
the decree usually contains the clause: "valituro ac si Apostolicae sub 
plumbo datae forent." 

4. Decision phase. The decision of the Roman Pontiff is set forth in 
an apostolic constitution, in the form of a constitutive bull. The document, 
signed by the Secretary of State, the prefect of the dicastery and two prot
onotaries, contains the description of the elements making up the new 

6. Cf. F.C. BOUUAERT, art. "Diocese," in Dictionnaire de droit canonique, IV (Paris 1949), 
cols. 1261-1262; P. CIPROTTI, art. "Diocesi," in Enciclopedia cattolica, IV (Vatican City 1950), 
col. 1652. 

7. Cf. A. VAN HOVE, art. "Diocese," in The Catholic Encyclopedia, V (New York 1909), 
pp. 2-3. 

8. Cf. G. Lo CASTRO, Le prelature personali (Milan 1988), pp. 7lff. 
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ecclesiastical division: demarcates the territory or the personal area; es
tablishes the see of the pastor; determines its church and the relative title; 
indicates, if applicable, the metropolitan see; establishes the necessary 
criteria for coordination with other structures; orders the establishment 
of governing agencies; indicates, when applicable, criteria for the delimi
tation of the clergy, for their formation, etc. 

5. Execution phase. The constitutive bull includes the mandate of ex
ecution of the pontifical erection. The mandate is usually executed by the 
pontifical legate of the country, conferring upon him the faculty to subdel
egate another person vested with ecclesiastical dignity, imposing upon 
him the obligation to send notification that the acts were carried out to 
the competent congregation. 

In the event of a division, merger, etc., of the ecclesiastical divisions 
that entail a modification of the juridical person of the preexisting struc
ture, the rules established by canons 121-123 regarding the union, extinc
tion, etc., of juridical persons in general must be observed in order that 
the rights and obligations of the former subject are fairly distributed 
among the new subjects. 
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§ 1.  Quaelibet dioecesis aliave Ecclesia particularis divi
datur in distinctas partes seu paroecias. 

§ 2. Ad curam pastoralem per communem actionem fo
vendam plures paroeciae viciniores coniungi possunt 
in peculiares coetus, uti sunt vicariatus foranei. 

§ 1. Each diocese or other particular Church is to be divided into distinct 
parts or parishes. 

§ 2. To foster pastoral care by means of common action, several neigh
bouring parishes can be joined together in special groups, such as vi
cariates forane. 

SOURCES: § 1: c. 216 § §  1-3; SCPF Instr. Cum a pluribus, 25 iul. 1920 
(AAS 12 [1920] 331-333); CD 32; ES I, 21; DPMB 174-177 
§ 2: c. 217; DPMB 184-188 

CROSS REFERENCES: cc. 102 § 3, 515-516, 518, 553ff 

COMME NTARY ------

Juan Ignacio Arrieta 

1. This canon discusses what doctrine has termed minor ecclesiasti
cal circumscription, mainly the parish and the vicariate forane or deanery, 
which constitute subdivisions of the major divisions, to which we have re
f erred in the commentary on the preceding canons. Although their histo
rical existence dates back in many places to the early centuries of 
Christianity, it is after the Council of Trent that the practice of dividing di
ocesan territory into distinct parishes with the assignment of a proper rec
tor or parish priest to each spread in the Latin Church. 1 From this division 
arises the resulting distinction between a diocesan community and a par
ish community, and between diocesan and parish domicile ( c. 102 § 3). 

2. The parish2 is considered here as a pars dioecesis; not as a portio 
populi Dei. In fact paragraph one of this canon is the determining factor 
for developing the parish as the organizational structure into which a dio
cese is subdivided, but which is not an autonomous entity of pastoral 

1. Cf. F.X. WERNZ, Ius Decretalium, II, 2 (Rome 1899), pp. 1032ff. 
2. Cf. T. MAURO, art. "Parocchia," in Enciclopedia del diritto, XXXI (Milan, 1981), 

pp. 868ff; A. VITALE, art. "Parocchie e parroci," in Enciclopedia giuridica, XXII (Rome 1990); 
R. PAGE, Les eglises particulieres, II (Montreal 1989); F. CoccOPALMERIO, De paroecia (Rome 
1991). 
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government. It is a territorially or personally circumscribed institution 
(cf. c. 518) , the community of which has been entrusted primarily to the 
pastoral care of the bishop of the diocese, and which this bishop entrusts 
to the care of the proper parish priest , who, under his direction and gover
nance, directly supplies the cura animarum. The substratum erected as a 
parish is the organizational institution and as such, formed by the parish 
priest , the coetus fidelium and the material and juridic means as a whole, 
proper to that entity. 3 The division of the diocese into parishes is not , 
therefore, a phenomenon of decentralization, but rather of vicarious de
concentration of the pastoral duties of the bishop in favor of the parish 
priest , who exercises them in his own name, though under the guidance of 
the bishop who, in the strict sense , is the proper pastor of the parish com
munity. 

3. Starting in the fifth century, the aggregate of minor churches-par
ishes-around the digniores ( churches with the right to have a baptismal 
font or baptismal church) was gradually consolidated, forming what we 
know today as vicariate foranes (deaneries, vicariates, etc.).4 The func
tions of the vicar forane are set forth in canons 553ff. Basically, it is an of
fice with the functions of pastoral coordination, information, and control, 
to which are added the tasks of personal assistance to the clergy of the vi
cariate forane. Any jurisdiction that the vicar forane may have comes from 
the bishop of the diocese, by delegation or through habitual faculties. 5 

In any event, the vicariate f orane is not the only minor division of a 
grouping of parishes. Depending on the country and the pastoral needs, 
the various parishes or vicariate foranes are usually in turn grouped in 
pastoral areas, sectors, etc. , entrusted to an episcopal vicar of the area, an 
auxiliary bishop, etc. , in the manner established by the particular law of 
the diocese. 

4. In the vicariates and prefectures apostolic, and in general in the 
mission divisions, instead of parishes, quasi-parishes ( c. 516 § 1) have tra
ditionally been erected-in turn grouped as quasi-deaneries-in which the 
community of the faithful was usually entrusted "uti pastori proprio" to a 
priest (quasi-parish priest) who, without being a parish priest ,  nonetheless 
has similar functions. In the Code, the quasi-parish is no longer the exclu
sive entity of mission territories, but rather can be used provided that 
there are objective reasons for it , such as, for example, the inability to es
tablish a parish with the requisites and the stability established by 
canon 515. On the other hand, if the requirements of this canon are met, it 

3. Cf. A. PILLET, Ius canonicum generate (Paris 1890), p. 80. 
4. Cf. Cf. F.X. WERNZ, Jus Decretalium, pp. 1013-1014; R. NAZ, Traite de droit canonique, 

I (Paris 1946), pp. 502ff. 
5. Cf. F.X. WERNZ, Jus Decretalium, p. 1014; F. DESHAYES, Memento iuris ecclesiastici 

(Paris 1902), pp. 230-231. 
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is now also possible to erect parishes in the strict meaning of the term in 
mission territories. 

What this canon establishes with regard to the need to divide the ter
ritory of the diocese into parishes is not mandatory in mission territories. 
It has been traditionally understood that the vicariates and prefectures ap
ostolic did not need to be completely divided into quasi-parishes ( or, at 
present, also into parishes), but it sufficed to make this division where it 
was really possible to constitute stable communities of the faithful with a 
proper church and pastor, in the meantime leaving the rest of the territory 
undivided. 

Moreover, in the event that it is not even possible to resort to the ter
ritory criterion in order to demarcate the quasi-parishes (or parishes), it 
was sufficient to indicate which groups of Christian faithful must be un
derstood to be included therein and therefore in the charge of the respec
tive parish priest. 6 This criterion, established first for vicariates and 
prefectures apostolic, is also extended to the mission diocese, in which 
traditionally "permitti potest ut in eisdem aliqua pars territorii indi
visa maneat, idest sine designatione limitum paroecialium. "7 

6. Cf. CIC/1917 c. 216 §2; SCPF, Instr. Cum a pluribus, July 25, 1920, in AAS 12 (1920), 
pp. 331-333; A. SANTOS HERNANDEZ, Derecho misional, VII (Santander 1962), p. 259. 

7. SCPF, Deer. Ordinarii quarundam, December 9, 1920, in AAS 13 (1921), p. 18. 
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375 

Tit. I .  Ch. II. Art. 1 .  Bishops in General 

CAPUT II 
De Episcopis 

ART. I 
De Episcopis in genere 

CHAPTER II 
Bishops 

ART. 1 
Bishops in General 

c. 375 

§ 1. Episcopi, qui ex divina institutione in Apostolorum 
locum succedunt per Spiritum Sanctum qui datus est 
eis, in Ecclesia Pastores constituuntur, ut sint et ipsi 
doctrinae magistri, sacri cultus sacerdotes et guber
nationis ministri. 

§ 2. Episcopi ipsa consecratione episcopali recipiunt cum 
munere sanctificandi munera quoque docendi et re
gendi, quae tamen natura sua nonnisi in hierarchica 
communione cum Collegii capite et membris exer
cere possunt. 

§ 1. By divine institution, Bishops succeed the Apostles through the Holy 
Spirit who is given to them. They are constituted Pastors in the 
Church, to be the teachers of doctrine, the priests of sacred worship 
and the ministers of governance. 

§ 2. By their episcopal ordination, Bishops receive, together with the of
fice of sanctifying, the offices also of teaching and of ruling, which 
however, by their nature, can be exercised only in hierarchical com
munion with the head of the College and its members. 

SOURCES: § 1: c. 329 § 1; Pius PP. XII, Enc. Mystici Corporis, 29 iun. 
1943 (AAS 35 [1943] 211-212); LG 19, 20; CD 2; DPMB 32-38 
§ 2: LG 21, nep 2; CD 11; DPMB 39-43 

CROSS REFERENCES: cc. 330, 336, 379-380 
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C OMME NTARY ------

Dominique Le Tourneau 

1. The Second Vatican Council indicates that the apostles "ensured 
the establishment of successors in this hierarchically organized society" 
that is the Church. The bishops have received "the ministry of the 
community ... , presiding in God's place over the flock, of which they are 
pastors, as teachers of doctrine, priests of sacred worship and ministers of 
governance." Moreover, "by divine institution they have succeeded the 
apostles as pastors of the Church" (LG 20). On the other hand, by episco
pal ordination, they receive the fullness of the sacrament of orders, that, 
"together with the office of sanctifying , also confers the offices of teach
ing and of ruling, which, however, by their very nature, cannot be exer
cised but in hierarchical communion with the Head and the members of 
the College" (LG 21; cf. CD 2). 

2. These conciliar teachings are contained in this canon, which, in its 
two paragraphs, sets forth four basic principles: 

a) By divine institution, the bishops are successors of the apostles, 
which principle was already established in canon 330, introducing chapter 
I of book II, part II, section I: "The Roman Pontiff and the College of Bish
ops." 

b) The bishops are constituted as "pastors" of the Church, which 
word is explicitly set forth in Christus Dominus 2, 11, 16 and passim, 
and, for this reason, it was added to the text of the canon, 1 which para
graph one specifies when it describes bishops as "teachers of doctrine, 
priests of sacred worship, ministers of the governance of the Church." 
They are teachers of doctrine especially when they moderate all the minis
try of the word ( c. 756 § 2); they are priests of sacred worship eminently 
by being moderators, promoters, and custodians of all the liturgical life of 
the Church (c. 835 § 1). Their office as ministers for the governance is 
stated throughout the Code. 

c) Paragraph two specifies that they perform the threefold office of 
sanctifying, teaching, and governing (cf. CD 11). They receive this three
fold office through the same episcopal ordination whether or not they are 
diocesan bishops (see commentary on c. 376), by which a fundamental 
equality among all bishops is established. 

It is an ontological participation in the triple munera, as can be 
noted in tradition, as well as in liturgy. Here the word "office" or munus is 
used, and not "power" or potestas, because the latter could be understood 
as a power that is unobstructed in the exercise. However, for it to have un-

1. Comm. 18 (1986), p. 117. 
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obstructed power, there must be a canonical determination, or canonical 
mission, on the part of the hierarchical authority: the attribution of an of
fice or of certain faithful that must be ministered to. With regard to "of
f ices that must be exercised by multiple subjects that collaborate 
hierarchically by the will of Christ, "  the determination on the part of the 
hierarchical authority "is required by the nature of the thing" (pen 2). 

Episcopal ordination is a true sacrament, that confers "the fullness 
of the sacrament of orders; " it is also called "supreme priesthood" or 
"height of the sacred ministry" (LG 21). It impresses a proper sacred char
acter. Bishops do not act therefore as vicars of the Roman Pontiff, given 
that they exercise a proper power, acting as vicars and legates of Christ 
(LG 27). 

d) They must exercise this office in hierarchical communion ( cf. 
Communionis notio 13). As Vatican II stressed , "communion" should not 
be understood to mean an undefined feeling but as an organic reality that 
demands a juridical form and that , in turn, is animated by charity (pen 2). 
This communion has to take place with the Roman Pontiff, the head of the 
Episcopal College , and with the other members of this College , as the 
Code establishes, in harmony with the Council's teachings (cf. LG 22). One 
is a member of this Episcopal College "by virtue of sacramental consecra
tion and of hierarchical communion" ( c. 336). The bishop commits himself 
to this when he takes the oath of fidelity to the Apostolic See prior to tak
ing possession of the office (see commentary on c. 380). 

3. As we have noted above , the canonical mission, or hierarchical de
termination of the triple munera received in sacramental ordination, is 
given to the bishop by hierarchical authority, that is, in this case by the 
Roman Pontiff, the head of the College of Bishops. 
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Episcopi vocantur dioecesani , quibus scilicet alicuius 
dioecesis cura commissa est; ceteri titulares appellantur. 

Bishops to whom the care of a given diocese is entrusted are called dioce
san Bishops; the others are called titular Bishops. 

SOURCES: CD passim 

CROSS REFERENCES: c. 369 

COMME NTARY - -- - - -

Dominique Le Tourneau 

This canon sets forth as a principle that bishops are either diocesan 
or titular. 

1. Diocesan bishops are those to whom the care of a diocese has 
been entrusted: 1 

a) The seven patriarchs established in the East are the head of a 
Church over the archbishops and bishops of their respective rite, that is, 
the patriarchs of Alexandria of the Copts, Antioch of the Syrians, Antioch 
of the Melchites, Antioch of the Maronites, Jerusalem of the Latins, Baby
lon of the Chaldeans, and Cilicia of the Armenians. To them are incorpo
rated the major archbishop of Lviv of the Ukrainians of the Byzantine rite 
(cf. OE 10). 

b) The patriarchs of Venice, Lisbon, and East Indies (Goa), whose 
title is merely honorific, to which is to be added the patriarchate of the 
West Indies, without a titular since the death of Archbishop Leopoldo 
Eijo-Garay in 1964. 

c) The metropolitan archbishops who preside over an ecclesiastical 
province (c. 435).2 

d) The non-metropolitan archbishops, without suffragan dioceses, 
which, therefore, are directly subordinate to the Holy See (Monaco, Lux
embourg, Strasbourg, sees elevated to archepiscopal dignity by John Paul 
II as a result of accords with the civil authorities relating to episcopal ap
pointments; Barcelona, Tangiers, Marseilles, etc.); and the bishops with 

1. Cf. J.B. D'ON0RI0, Le pape et  le gouvernement de l 'Eglise (Paris 1992), pp. 136-140. 
2. Cf. D. LE T0URNEAU, art. "Province ecclesiastique," in Dictionnaire historique de la 

papaute (Paris 1994). 

750 



LE TOURNEAU Tit. I. Ch. II. Art. 1. Bishops in General c. 376 

the personal title of archbishop, appointed as the head of a diocese: then 
they bear the title of "archbishop-bishop of ... " 

e) The suffragan bishops ( c. 436) whose dioceses compose an eccle
siastical province presided over by a metropolitan. 

f) The bishops "immediately subject to the Holy See," who are di
rectly dependent on the Apostolic See by the fact that their diocese is ex
empt from an ecclesiastical province (Metz, Saint-Denis-de-la-Reunion , 
etc.), in spite of the general norm of canon 431 § 2 that provides that 
"hereafter there will be no exempt dioceses." 

According to the law (cc. 381 , 368),3 prelates who, whether or not 
they are invested with episcopal dignity, govern a portion of the people of 
God, are considered equal to diocesan bishops: 

a) territorial prelates and abbots (c. 370); 4 

b) vicars and prefects appostolic (c. 371 § 1), with the former always 
having the rank of bishop; 

c) apostolic administrators (c. 371 § 2); 

d) apostolic exarchs, bishops leading the faithful of various Eastern 
Churches residing in Latin Rite countries, over which they exercise their 
jurisdiction in the name of the Roman Pontiff; and the diocesan bishops of 
the Latin Rite to whom the Holy See entrusts communities of the faithful 
of Eastern Churches in existence in a Latin Rite territory, but without a 
proper bishop. 

D iocesan bishops were previously called residential ( c. 344 
CIC 1917), in that they were obligated by law to personally reside in their 
diocese (c. 395 § 1), as dictated by the Council of Trent against the absen
teeism of those bishops who limited themselves to receiving the "bene
fice" of their office. However, Vatican II calls them diocesan (CD 11), and 
not without reason, given that all coadjutor and auxiliary bishops are also 
residential, but not diocesan. 

2. All bishops that are not diocesan are called titular. In its original 
wording, this canon stated what titular bishops meant "those to whom the 
care of a diocese is not entrusted, but who hold the office of coadjutor or 
auxiliary in a diocese, or other offices for the benefit of a number of par
ticular churches or even of the universal church. "5 Then, it was specified, 
in view of the evolution of the concept of diocesan bishop,  that a titular 
bishop is also the one "who exercises an office for the benefit of a portion 
of the people of God. "6 Titular bishops are: 

3. Cf. D. LE ToURNEAU, art. "Eglise universelle et Eglises particulieres," ibid. 
4. Cf. D. LE ToURNEAU, art. "Prelatures," ibid. 
5. Comm. 16 (1984), p. 1 18. 
6. Ibid., p. 131. 
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a) The coadjutor bishop (c. 403 § 3), called "coadjutor bishop of . . .  , "  
and the auxiliary bishop (c. 403 §§  1 and 2). 

b) The diocesan bishop whose resignation from office ( due to having 
reached age 75, illness or another serious cause) has been accepted by the 
Roman Pontiff (c. 401), even though he continues to reside in the diocese 
( c. 402 § 1 ). He is called the "retired bishop of . . .  " or "bishop emeritus 
of . . .  " (c. 185). 

c) Prelates, (cc. 368, 370), if they have received episcopal ordination. 
They are called the "bishop-prelate of . . .  "7 

d) Although they are somewhat similar in iure to diocesan bishops, 
military ordinaries8 are also titular, as well as the prelates of a personal 
prelature. 

e) Nuncios and pronuncios who have the rank of archbishop, some 
permanent observers from the Holy See at international organizations, the 
apostolic delegates whose mission is strictly religious, those holding im
portant offices in the Roman Curia. 9 

3. During the revision of the 1917 Code, the coetus "De clericis" 10 

considered whether to eliminate or retain the office of titular bishop. They 
decided to retain it, for historical reasons, and especially since Vatican II 
had already resolved the matter when it determined that titular bishops 
holding an office entrusted to them by the Holy See or by a bishops' con
ference are members of the conference, and the remaining titular bishops 
are not de iure members ( cf. CD 38). 

The term "titular" is owing to the fact that these prelates are en
trusted with the titulum-merely formal-of an extinct diocese or dio
cese conquered by the infidels and therefore called in partibus 
infidelium.11 Most of these dioceses belonged to the Byzantine Empire, 
especially in Syria, Palestine, some Mediterranean islands and North Af
rica. Due to protests from the Orthodox who were off ended by the term 
"infidel" attributed to these ancient dioceses of their territory, the Sacred 
Congregation for the Propagation of the Faith eliminated the term in par
tibus infidelium by decree on February 27, 1882. 

7. Comm. 9 (1977), p. 224. 
8. Cf. D. LE T0URNEAU, "La nouvelle organisation du vicariat aux armees," in Studia 

canonica 21 (1987), pp. 37-66; idem, art. "Ordinariat aux armies," in Dictionnaire historique 
de la papaute, cit.; Comm. 18 (1986), p. 118, which refers to CD 43. 

9. Cf. J.B. D'ON0RI0, ed., Le Saint-Siege dans les relations internationales (Paris 1988), 
pp. 38-55. 
10. Comm. 16 (1984), pp. 1 18-119. 
11 .  Cf. D. LE T0URNEAU, art. "Diocese in partibus," in Dictionnaire historique de la 

papaute, cit. 
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Now the title of an extinct diocese is not given to all the bishops that 
de iure are titular: it is not received by a retired bishop, 12 a coadjutor 
bishop, 13 nor a territorial prelate.14 Thus, the classifications now used are 
as we have mentioned above. 

Prelates elevated to the dignity of cardinal who are not diocesan 
bishops, such as those who preside over the dicasteries of the Roman Cu
ria, lose their title. 

12. Letter of the SCB to the presidents of bishops' conferences, November 7, 1971 , in Leges 
Ecclesiae 5 (1973-1978) no. 4136, col. 6382. 

13. Letter of the SCB, August 31, 1976, in Leges Ecclesiae 5 (1973-1978) no. 4465, 
col. 7238-7239; Comm. 9 (1977), p . 223. 
14. Letter of the SCEC, October 17, 1977, in Leges Ecclesiae 5(1973-1978), no. 4530, 

col. 7358-7359; Comm. 9 (1977), p . 224. 
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§ 1.  Episcopos libere Summus Pontifex nominat, aut legi
time electos confirmat. 

§ 2.  Singulis saltem trienniis Episcopi provinciae eccle
siasticae vel, ubi adiuncta id suadeant, Episcoporum 
conferentiae, communi consilio et secreto elenchum 
componant presbyterorum etiam sodalium instituto
rum vitae consecratae , ad episcopatum aptiorum, 
eumque Apostolicae Sedi transmittant, firmo ma
nente iure uniuscuiusque Episcopi Apostolicae Sedi 
nomina presbyterorum, quos episcopali munere di
gnos et idoneos putet, seorsim patefaciendi. 

§ 3. Nisi aliter legitime statutum fuerit, quoties nomi
nand us est Episcopus dioecesanus aut Episcopus 
coadiutor, ad ternos, qui dicuntur, Apostolicae Sedi 
proponendos, pontificii Legati est singillatim requi
rere et cum ipsa Apostolica Sede communicare, una 
cum suo voto, quid suggerant Metropolita et Suffra
ganei provinciae, ad quam providenda dioecesis per
tine t vel quacum in coetum convenit,  necnon 
conferentiae Episcoporum praeses; pontificius Lega
tus, insuper, quosdam e collegio consultorum et capi
tulo cathedrali audiat et, si id expedire iudicaverit, 
sententiam quoque aliorum ex utroque clero necnon 
laicorum sapientia praestantium singillatim et se
creto exquirat. 

§ 4. Nisi aliter legitime provisum fuerit, Episcopus dioe
cesanus, qui auxiliarem suae dioecesi dandum aesti
met, elenchum trium saltem presbyterorum ad hoc 
officium aptiorum Apostolicae Sedi proponat. 

§ 5.  Nulla in posterum iura et privilegia electionis, nomi
nationis praesentationis vel designationis Episcopo
rum civilibus auctoritatibus conceduntur. 

§ 1. The Supreme Pontiff freely appoints Bishops or confirms those law
fully elected. 

§ 2. At least every three years, the Bishops of an ecclesiastical province 
or, if circumstances suggest it, of a Bishop's Conference, are to draw 
up, by common accord and in secret, a list of priests, even of mem
bers of institutes of consecrated life, who are suitable for the episco
pate; they are to send this list to the Apostolic See. This is without 
prejudice to the right of every Bishop individually to make known to 
the Apostolic See the names of priests whom he thinks are worthy 
and suitable for the episcopal office. 
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§ 3. Unless it has been lawfully prescribed otherwise, for the appointment 
of a diocesan Bishop or a coadjutor Bishop, a ternus, as it is called, is 
to be proposed to the Apostolic See. In the preparation of this list, it 
is the responsibility of the papal Legate to seek individually the sug
gestions of the Metropolitan and of the Suffragans of the province to 
which the diocese in question belongs or with which it is joined in 
some grouping, as well as the suggestions of the president of the 
Bishops' Conference. The papal Legate is, moreover, to hear the 
views of some members of the college of consultors and of the cathe
dral chapter. If he judges it expedient, he is also to seek individually, 
and in secret, the opinions of other clerics, both secular and religious, 
and of laypersons of outstanding wisdom. He is then to send these 
suggestions, together with his own opinion, to the Apostolic See. 

§ 4. Unless it has been lawfully provided otherwise, the diocesan Bishop 
who judges that his diocese requires an auxiliary Bishop, is to pro
pose to the Apostolic See a list of the names of at least three priests 
suitable for this office. 

§ 5. For the future, no rights or privileges of election, appointment, pre
sentation or designation of Bishops are conceded to civil authorities. 

SOURCES: § 1: cc. 329 § §  2 and 3, 332 § 1; CD 20; ES I, 10 
§ 2: SCCong Deer. Inter suprema, 19 mar. 1919 (AAS 11 
[1919] 124-128); SCCong Deer. Maximam semper, 20 nov. 
1921 (AAS 13 [1921] 13-16); SCCong Deer. Quae de eligen
dis, 19 mar. 1921 (AAS 13 [1921] 222-225); SCCong Deer. 
Quo expeditiori, 30 apr. 1921 (AAS 13 [1921] 379-382); SC
Cong Deer. Ad proponendos, 20 aug. 1921 (AAS 13 [1921] 
430-432); ES I, 10; NPCEM II-X 
§ 3: SCCong Resp. 25 apr. 1917 (AAS 9 [1917] 232-233); SC
Cong Deer. Regulas apprime, 29 feb. 1924 (AAS 16 [1924] 
160-161); NPCEM XIII-XV; Seer. St. Instr. Secreta continere, 
4 feb. 1974, I, 7 (AAS 66 [1974] 91) 
§ 4: CD 26; NPCEM XIII, 3 
§ 5: CD 20; NPCEM XV 

CROSS REFERENCES: cc. 364, 378 
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COMME NTARY ------

Dominique Le Tourneau 

1. Paragraph one establishes the basic principle of the free appoint
ment of bishops by the Roman Pontiff.1 This principle was promulgated 
for the first time as ecclesiastical law in the 1917 Code as canon 329 § 2. 
Paragraph one of the current canon also establishes the need for confir
mation by the Roman Pontiff of those who have been legitimately elected. 
This second election-confirmation situation is now in force in the seven
teen dioceses in which the cathedral chapter participates in the election of 
bishops: thirteen in Germany (Aachen, Cologne, Essen, Freiburg, Fulda, 
Hildesheim, Limburg, Mainz, Munster, Osnabruck, Paderborn, Rottenburg, 
Trier), Salzburg in Austria, and Basel, Chur and St. Gall in Switzerland.2 

As is known, the history of episcopal appointments is a weighty and, 
at times, a dramatic chapter in Church-State relations. 3 

2. The Decree Episcoporum delectum of the Council for the Public 
Affairs of the Church, March 25, 1972, signed by the then Prefect, Cardinal 
Villot, gave new norms for the appointment of bishops. Paragraphs 2-4 of 
canon 377 have been taken from them , which norms must therefore be in
tegrated with the other provisions of the Decree, inasmuch as they have 
not been modified by the Code. This decree was accompanied by new 
Norms on the appointment of bishops in the Latin Church,4 which were an 
application of Ecclesiae sanctae I ,  10, and Sollicitudo omnium eccle
siarum VI § 1. The latter includes the following text: "For the appointment 
of bishops and of other ordinaries on the same level, it is the duty of the 
pontifical legate to instruct, as is customary, on the process of information 
on the candidates, and to propose a list with the name of each of the suit
able candidates to the competent dicasteries of the Roman Curia, together 
with a detailed report, expressing, as he judges before God, his own opin
ion and vote, that is, which of the candidates he finds most suitable. "5 

1. Cf. D. LE ToURNEAU, art. "Cas et causes reserves au Pontife romain et au Saint-Siege," 
in Dictionnaire historique de la papaute (Paris 1994) . 

2. Cf. J.B. D'ON0RI0, La nomination des eveques: procedures canoniques et conventions 
diplomatiques (Paris 1986), pp . 47-49; D . GEMMITI, Il processo per la nomina dei vescovi 
(Naples-Rome 1989). 

3. Cf. D'ON0RI0, La nomination . . .  , pp . 45-88; J.L. HAR0UEL, Les designations episcopates 
dans le droit contemporain (Paris 1977). 

4. AAS 64 (1972), pp. 386-391 . 
5. Cf. D. LE T0URNEAU, "Les legats pontificaux dans le Code de 1983, vingt ans apres la 

constitution apostolique 'Sollicitudo omnium Ecclesiarum'," in L'Annee canonique 32 (1989), 
pp. 250-252. 
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It devolves upon the bishops of an ecclesiastical province6 or, if ap
plicable, the bishops of a bishops' conference,7  to prepare a list at least 
every three years ( c. 377 § 2), to be kept secret, of priests that are particu
larly suitable to be promoted to the episcopate, that is, who satisfy the re
quirements enumerated in law ( c. 378). Before each provincial assembly, 
each bishop sends the president of that assembly and the other participat
ing bishops his suggestions, in order that each can contribute possible ad
ditional information on the candidates. 8 At the meeting, the participants 
exchange information, and as a result they enter new names on the list, 
keeping or removing those already included in the list. 

When there are more than one ecclesiastical provinces in the same 
country, the national bishops' conference can decide, with a two-thirds 
majority vote,9 to send this list to the president of the same national bish
ops' conference, to inform him of their observations, either personally or 
through the council of the president of the conference or another commis
sion over which he presides (cf. ES I, 10). It is sufficient that this consulta
tion be done regarding the names of possible candidates, but it should not 
discuss the needs of the diocese or the qualities of the persons in ge
nere. 10 

Members of institutes of consecrated life and also priests of other ju
risdiction 11 may be included on this list, which must be sent to the Apos
tolic See through the pontifical legate. 

In any event, each bishop reserves the right to send directly to the 
Apostolic See the names of possible candidates that he deems suitable for 
the office of bishop.12 

3. When a diocesan or a coadjutor bishop is to be appointed, the Ap
ostolic See is presented with a terna ( c. 377 § 3), unless otherwise legiti
mately provided (as is the aforementioned case of the election by a 
cathedral chapter). Among the principal duties of the pontifical legates is 
carrying out the relevant investigation ( or information process) in order to 
separately obtain the opinion of the metropolitan and of the other dioce
san bishops of the ecclesiastical province to which the vacant diocese be
longs, and that of the president of the bishops' conference. 13 Moreover, 
the pontifical legate must ask for an opinion from some members of the 
college of consultors ( c. 502) and of the cathedral chapter ( cc. 503ff). He 

6. Cf. D. LE TOURNEAU, art. "Province ecclesiastique," in Dictionnaire historique de la 
papaute, cit. 

7. CPAC, Norms attached to the Deer. Episcoporum delectum, March 25, 1972, in AAS 64 
(1972), pp. 386-391, no. III, 1. 

8. Ibid., no. V. 
9. Ibid., no. X. 

10. Comm. 18 (1986), p. 123. 
11 .  Cf. Norms I, 1 ;  cc. 705-707. 
12. Ibid. , II, 1. 
13. Ibid., XIII, 1. 
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may also consult in secret and always separately with "one or two clerics" 
and also laypersons14 of outstanding wisdom. Here the drafting commis
sion rejected any type of right of the people of God to elect their pastors. 15 

Once this investigation has been carried out, the pontifical legate 
sends his own opinion to the Apostolic See, together with those of the 
metropolitan and his suffragans, that of the president of the bishops' con
ference and that of the others consulted.16 

Paragraph three only refers to the secrecy that must be maintained 
with such serious material, with reference to consultations with the clergy 
and the laity. However, the Norms of February 25 , 1972 establish that 
votes at meetings of the ecclesiastical province as well as of the bishops' 
conference must be held in secret (no. VII), and that all those participating 
in one way or another in the preparation of the candidate lists for the epis
copate or in the information process must maintain pontifical secrecy17 in 
order to avoid any type of "electoral campaign," pressures, and in order to 
safeguard the confidentiality of the information gathered. 

4. When an auxiliary bishop is being appointed, the procedure is sim
pler: if not legitimately provided otherwise, the diocesan bishop takes the 
initiative, 18 given that the auxiliary bishop must be someone who has his 
confidence. The diocesan bishop himself will propose a list consisting of 
at least three names of presbyters whom he deems most suitable for the 
office of bishop. This does not diminish the discretion of the Roman Pon
tiff as to whether to grant the requested petition for the appointment of an 
auxiliary bishop and, if applicable, to choose a priest that is not on the list 
submitted by the diocesan bishop. 19 For this purpose, as well as for the 
preceding case, he in fact has the list prepared according to paragraph 
two of this canon. 

5. The fifth and last paragraph codifies an express wish of the Coun
cil Fathers which had been specified in the following terms: "The right to 
appoint and institute bishops is proper, peculiar, and in itself exclusive to 
the competent ecclesiastical authority." At the same time, they requested 
that civil authorities "waive the aforesaid rights and privileges which they 
at present enjoy by agreement or custom. "20 

In practice, in many concordats and agreements reached between 
the Holy See and various civil authorities there are provisions regarding 

14. Cf. ibid., XII, 2; c. 212 §3. 
15. Cf. Comm. 18 (1986), pp. 1 19-123. 
16. Cf. Norms XIII, 2. 
17. Cf. Norms XIV; PAUL VI (Rescriptum ex audientia) Instr. Secreta continere regarding 

the secrecy of appointments made by the Pontiff, February 4, 1974, in AAS 66 (1974), pp. 89-
92; D. LE TOURNEAU, art. "Secret pontifical," in Dictionnaire historique de la papaute, cit. 
18. Cf. CD 26; Norm XIII, 3; c. 403 §1 .  
19. Norms XI, 2. 
20. CD 20; cf. Norms XV. 
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the appointment of bishops which can fit into two major groups:2 1  the 
right to consultation (also called the right to official communication) and 
the right to presentation. The first consists of prior notice ,  given by the 
Apostolic See to the respective government ,  of the appointment contem
plated, in the event that said government should make concrete general 
political objections. "Objections of a political nature is understood to 
mean all the objections that the government may make for reasons related 
to State security, for example because the candidate has been guilty of 
dominance over territory or separatist political activity or activity against 
the constitution or against the public order of the country. "22 The right to 
consultation exists in eighteen states: Germany, Argentina, Austria, Bade, 
Bavaria , Bolivia, Ecuador, Spain,23 France, Haiti, Italy,24 Monaco, Peru , Po
land, Prussia , Dominican Republic, Tunisia, and Venezuela (here we are 
omitting other accords related to the military ordinariates ). 

The right of presentation is a remnant of the ancient right of patron
age, a privilege granted by the Church to the civil authority to submit to 
the Roman Pontiff candidates for the episcopal sees of their country. This 
right to submission only remains in force in Spain for the military ordi
nary, 25 in France for the dioceses of Alsace and Lorraine26 in which the 
Napoleonic concordat is in force, and in Portugal for Macao. 27 

To this we must add the pragmatism with which the Holy See acted 
with respect to the Marxist inspired regimes: there are no specific agree
ments for the appointment of bishops, but the issue was always borne in 
mind.28 

6. The text of paragraphs two and three of this canon underwent im
portant changes during the drafting process that have not yet been made 
known in Communicationes.29 We will only emphasize that in the Decem
ber 16-21, 1968 session of the coetus "De sacra hierarchia" (the last of 
those known today)30 there was still no mention in paragraph three of the 
predominate role of the pontifical legate. It was provided that the dioce
san bishops of the ecclesiastical provinces must prepare the list and send 
it to the permanent council of the region, who would send it with their 
own opinion to the Apostolic See. 

21.  Cf. D'ON0RI0, La nomination . . .  , pp. 45-64. 
22. Modus vivendi of 1928 with Czechoslovakia, in AAS 20 (1928), p. 66. 
23. Accord of July 28, 1976, art. 1, 2°, in AAS 68 (1976), pp. 510-511 .  
24. Accord of February 18, 1984, art. 3 ,  2°, which also requires the condition of being an 

Italian citizen except for the dioceses of Rome and its suburbs, in AAS 77 (1985), p. 523. 
25. Accord of July 28, 1976, art. 1, 3°, in AAS 68 (1976), p. 511 .  
26. Cf. D'ON0RI0, La nomination, pp. 60-64. 
27. Cf. R. Metz, "Innovation et anachronismes au sujet de la nomination des eveques dans 

de recentes conventions passees entre le Saint-Siege et divers Etats (1973- 1984)," in Studia 
canonica 21 (1986), pp. 197-219. 
28. Cf. D'ON0RIO, La nomination, pp. 65-88. 
29. Cf., e.g. , Comm. 18 (1986), pp. 119, 131, 158; 19 (1987), p. 132. 
30. Comm. 19 (1987), p. 132. 
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§ 1.  Ad idoneitatern candidatorurn episcopatus requiritur 
ut quis sit: 
1 ° firrna fide, bonis rnoribus, pietate, anirnarurn zelo, 

sapientia, prudentia et virtutibus hurnanis excel
lens, ceterisque dotibus praeditus quae ipsurn 
apturn efficiant ad officiurn de quo agitur explen
durn; 

2 ° bona exsistirnatione gaudens; 
3° annos natus saltern triginta quinque; 
4 ° a quinquennio saltern in presbyteratus ordine 

constitutus; 
5 ° laurea doctoris vel saltern licentia in sacra 

Scriptura, theologia ant iure canonico potitus in 
instituto studiorurn superiorurn a Sede Aposto
lica probato, vel saltern in iisdern disciplinis vere 
peritus. 

§ 2. Iudiciurn definitivurn de prornovendi idoneitate ad 
Apostolicarn Sedern pertinet. 

§ 1. To be a suitable candidate for the episcopate, a person must: 
1 ° be outstanding in strong faith, good morals, piety, zeal for souls, 

wisdom, prudence and human virtues, and possess those other 
gifts which equip him to fulfil the office in question; 

2° be held in good esteem; 
3° be at least 35 years of age; 
4 ° be a priest ordained for at least five years; 
5° hold a doctorate or at least a licentiate in sacred Scripture, theol

ogy or canon law, from an institute of higher studies approved by 
the Apostolic See, or at least be well versed in these disciplines. 

§ 2. The definitive judgment on the suitability of the person to be pro
moted rests with the Apostolic See. 

SOURCES: § l: c. 331 §§ 1 and 2; LG 21, 23, 25; NPCEM VI, 2; DPMB 21-
31 
§ 2: c. 331 § 3; NPCEM XI, 2 

CROSS REFERENCES: c. 377 
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COMMENTARY ------

Dominique Le Tourneau 

1. Candidates for the episcopate must personally possess certain 
qualities. They are outward manifestations of these qualities, since the in
ternal aspect of them cannot be investigated. The Directory on the Pasto
ral Ministry of Bishops (Ecclesiae imago) enumerated as the virtues with 
which the bishops must imbue their lives, pastoral charity, faith, the spirit 
of prayer, piety, hope, the spirit of creativity and of initiative, optimism, 
obedience, perfect continence, poverty, pastoral prudence, meekness and 
strength, the exercise of mercy and authority of governance (DPMB 21-
30). Paragraph one indicates these qualities briefly, with one or two 
changes regarding the respective enumeration of canon 331 § 1 of the 
1917 Code, with more requirements: 

a) The first group of qualities (which were included in the fourth 
point of the previous legislation) includes strong faith, good morals, piety, 
zeal for the souls, wisdom, prudence and human virtues (strong faith, wis
dom, and human virtue are peculiar to the 1983 Code), and the other qual
ities that manifest the candidate's aptitude to hold the office. 

With regard to human virtues, the Directory states that "in addition 
to supernatural virtues, those human qualities should also stand out in the 
bishops, which are rightly and highly valued in human relations, and 
which help the pastoral prudence that arises from charity, and allows ef
fective, assiduous, and wise care of the souls and proper governance of 
the clergy and of the people" (DPMB 31). 

b) Held in good esteem, which brings to mind the norm given by 
Saint Paul in 1 Timothy 3:7. 

c) At least thirty-five years of age, instead of the thirty years previ
ously required (some consultors proposed thirty, others forty).1 

d) Having been an ordained priest for at least five years ( and not ten 
years as some would have preferred).2 

e) Having obtained a doctorate, or at least a licentiate in sacred 
scripture (which discipline was not mentioned in the 1917 Code) , sacred 
theology, or canon law, from an institute of higher learning approved by 
the Apostolic See ( cf. cc. 807ff);3 if not possible, the candidate must at 
least be a true expert in these disciplines (the 1917 Code demanded "evi
dence of true learning"). 

1. Comm. 18 (1986), pp. 123-124. 
2. Ibid. 
3. Ibid. 
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Curiously, this academic degree requirement is less rigorous for the 
appointment of bishops than for the position of professor in the disci
plines of philosophy, theology and law in seminaries (c. 253 § 1), judicial 
vicar and adjutant judicial vicar ( c. 1420 § 4), ecclesiastical judge ( c. 1421 
§ 3), promoter of justice, and defender of the bond (c. 1435). 

The Code does not include the condition of canon 331 § 1, 1 ° of the 
1917 Code of having been born of a legitimate marriage, where subsequent 
legitimization was not sufficient. 

The norms of Paul VI on the appointment of bishops in the Latin 
Church are more detailed and read as follows: "Investigation of the candi
dates must allow a determination of whether they possess the necessary 
qualities that characterize a good pastor of souls and a teacher of the faith: 
that is, whether they are held in good esteem; whether they have irre
proachable conduct; whether they have honest discernment, prudence, a 
balanced, stable character; whether they are strong in the orthodox faith; 
whether they are devoted to the Apostolic See and loyal to the magiste
rium of the church; whether they have in-depth knowledge of dogmatic 
and moral theology and of canon law; whether they stand out because of 
their piety, spirit of sacrifice, and pastoral zeal; whether they have apti
tude for governing. Intellectual qualities, level of education completed, so
cial sensitivity, a willingness for dialogue and collaboration, openness to 
signs of the times, praiseworthy concern for remaining above factions, the 
family environment, health, age, and hereditary characteristics should 
also be borne in mind (no. VI)."4 

2. Paragraph two of the canon sets forth the principle according to 
which, ultimately and logically, the final decision regarding the suitability 
of the candidates devolves upon the Apostolic See. 5 With regard to the re
spective canon of the 1917 Code, ( c. 331 § 3), this norm speaks of a defini
tive decision, given that those participating in the selection have to 
formulate an opinion on their suitability. 6 In the 1917 Code, that decision 
belonged unice to the Apostolic See. The omission of this clarification im
plies that other ecclesiastical authorities could issue a definitive opinion 
on the suitability of the candidate for the episcopate. 

The expression "Apostolic See"7 in this context usually refers to the 
Congregation of Bishops, competent to appoint bishops in the Latin 
Church, except for churches in mission territories, in which case the Con
gregation for the Evangelization of Peoples is competent (PB 75, 89). 
When the appointment entails negotiation with the civil authorities, com
petence is handed over to the Second Section of the Secretariat of State. 

4. Ibid. 
5. Ibid. , no. XI, 2. 
6. Comm. 18 (1986), p. 125 . 
7. Cf. D. LE TOURNEAU, art. "Saint-Siege ou Siege apostolique," in Dictionnaire historique 

de la papaute, cit. 
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379 Nisi legitimo detineatur impedimento, quicumque ad 
Episcopatum promotus debet intra tres menses ab accep
tis apostolicis litteris consecrationem episcopalem reci
pere,  e t  quidem antequam officii sui posse ssionem 
capiat. 

Unless prevented by a lawful reason, one who is promoted to the episco
pate must receive episcopal ordination within three months of receiving 
the apostolic letter, and in fact before he takes possession of his office. 

SOURCES: c. 333 

CROSS REFERENCES: cc. 375, 382 § 3, 1013-1014, 1382 

COMME NTARY 

Dominique Le Tourneau 

This canon contains two norms: 

a) On the one hand, any priest who has been promoted to the episco
pate is obligated to receive episcopal ordination within a time limit of 
three useful months, counted from the day he receives the apostolic letter; 
unless he is impeded by a legitimate reason. 

b) Ordination must precede his taking canonical possession of his of
fice, as was specified in the development of the text.1 It is provided ( c. 382 
§ 3) that this taking of possession must take place within a time limit of 
four months of the promotion to the episcopate, or two months if it is 
someone who is already an ordained bishop (c. 418 § 1). 

This norm, which has no precedent in the 1917 Code, is in accor
dance with the fact that bishops participate ontologically in the triple mu
nera of sanctifying, teaching and governing through episcopal ordination 
(see c. 375 § 2 and commentary); and with the provisions of canon 332 § 1, 
when it establishes that any one who, having been elected to the See of 
Peter who is not yet a bishop must be ordained as a bishop immediately, 
since he does not as yet possess the episcopal character and because he 
cannot receive full and supreme power in the Church if, upon his accep
tance of his legitimate election, episcopal ordination is not included. 

In order to proceed to episcopal ordination, a papal mandate (see 
commentary on c. 1013) and the participation of at least three ordaining 

1. Cf. Comm. 19 (1987), p. 109. 
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bishops (see commentary on c. 1014) is required. In the absence of a pon
tifical mandate, the ordained as well as the ordaining bishops would incur 
excommunication latae sententiae reserved to the Apostolic See (see 
commentary on c. 1382). 

Advanced age, illness, 2 having to perform a duty entrusted by a 
higher authority, etc. , may constitute legitimate impediments for delaying 
the time of episcopal ordination. 

2. CPAC, Norms attached to the Deer. Episcoporum delectum, March 25, 1972, in AAS 64 
(1972), pp. 386-394, no. IV, 2. 
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Antequam canonicam possessionem sui officii capiat, 
promotus fidei professionem emittat atque iusiurandum 
fidelitatis erga Apostolicam Sedem praestet secundum 
formulam ab eadem Apostolica Sede probatam. 

Before taking canonical possession of his office, he who has been pro
moted is to make the profession of faith and take the oath of fidelity to the 
Apostolic See, in accordance with the formula approved by the same Ap
ostolic See. 

SOURCES: c. 332 § 2; FORMULA lURAMENTI FIDELITATIS, 1972 

CROSS REFERENCES: cc. 275, 375, 833 

COMME NTARY 

Dominique Le Tourneau 

This canon evidences the realization of an aspect of hierarchical 
communion required by canon 275 § 2. 

All those who are promoted to the episcopate or who are on the level 
of a diocesan bishop must personally ( c. 833, 3°) make the profession of 
faith1 (cf. cc. 381, 368; see also commentary on c. 376). They must do so 
prior to taking canonical possession of their office, before the delegate of 
the Apostolic See, who in practice would be the apostolic nuncio of the 
country in question or another apostolic legate. 

Moreover, before taking possession of their office, they shall take 
the oath of fidelity to the Apostolic See, with the formula approved by it. 
The formula approved in 19722 is the following: 

"Ego . . .  nominatus . . .  Episcopus . . .  Sanctae Apostolicae Romanae 
Ecclesiae et Summa Pontifici, beati Petri Apostoli in Primatu Succes
sori et Christi Vicario, eiusque legitimis Successoribus, semper fidelis 
era atque oboediens. Quos non tantum summo prosequar honore, sedfa
ciam etiam, quantum in me erit, ut debitus iisdem tribuatur honor et 
omnis iniuria ab ipsis arceatur. 

"Jura et auctoritatem Romanorum Pontificum, mihi curae erit 
promovere et defendere; i tidem praerogativas eorum Legatorum vel 

1. Cf. D. LE TOURNEAU, art. "Profession de foi et serment de fidelite, " in Dictionnaire 
historique de la papaute (Paris 1994). 

2. Leges Ecclesiae 5 (1973-1978), no. 4161, col. 6440. 
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Procuratorum. Quidquid autem contra eadem a quopiam contigerit at
tentari, ipsi Summa Pontifici sincero animo aperiam. 

"Apostolica munera mihi commissa docendi, sanctificandi et re
gendi, in hierarchica communione cum Christi Vicario et Collegii Epis
copalis membris, omni cura ad mentem et litteram sacrorum canonum 
absolvere satagam. 

"In depositum fidei purum et integrum servandum atque authen
tica ratione tradendum studium incumbam, errantibus vero in fide pa
ternum animum pandam iidemque ut ad plenitudinem catholicae 
veritatis redeant omni ope annitar. 

"Ad Concilium aliasque actiones collegiales episcopales vocatus, 
nisi impediar, me promitto ese venturum vel responsurum. 

"Bona vero temporalia ad Ecclesiam mihi concreditam pertinentia 
iuxta sacrorum canonum diligenter administrabo, sedulo invigilans ne 
eadem quoque modo pereant aut detrimentum capiant. 

"Concilii Vaticani II aliaque canonica Decreta quae institutionem 
ac ambitum actionis Conferentiarum Episcopalium respiciunt, necnon 
Consiliorum Presbyteralium et Pastoralium, amplectar eorumque mu
nerum ordinatum usum libenter promovebo. 

"Statutis denique temporibus Apostolorum limina vel ego ipse vel 
per alium ad normam iuris invisam, rationem de pastorali meo officio 
reddam ac de clero et populo mihi commissis fideliter referam: man
data simul obsequenter accipiam maximoque studio perficiam. 

"Sic me Deus adiuvet et haec sancta Dei Evangelia." 

It should be noted that a pontifical rescript of September, 9 19893 ex
empts bishops from using the new oath of fidelity formula in force as of 
March 1, 1989 for those faithful referred to in c. 833,5°-8°. 

3. Cf. AAS 81 (1989), p. 1169. 
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ART. 2 
De Episcopis dioecesanis 

ART. 2 
Diocesan Bishops 

c. 381 

§ 1 Episcopo dioecesano in diocesi ipsi commissa omnis 
competit potestas ordinaria, propria et immediate, 
quae ad exercitium eius muneris pastoralis requiri
tur, exceptis causis quae iure aut Summi Pontificis 
decreto supremae aut alii auctoritati ecclesiasticae 
reserventur. 

§ 2 Qui praesunt aliis communitatibus fidelium, de qui
bus in can. 368, Episcopo dioecesano in iure aequipa
rantur, nisi ex rei natura aut iuris praescripto aliud 
appareat. 

§ 1. In the diocese entrusted to his care, the diocesan Bishop has all the 
ordinary, proper and immediate power required for the exercise of 
his pastoral office, except in those matters which the law or a decree 
of the Supreme Pontiff reserves to the supreme or to some other ec
clesiastical authority. 

§ 2. Those who are at the head of the other communities of the faithful 
mentioned in can. 368, are equivalent in law to the diocesan Bishop, 
unless the contrary is clear from the nature of things or from a provi
sion of the law. 

SOURCES: § 1: c. 334 § 1; Pius PP. XII, Enc. Mystici Corporis, 29 Jun. 
1943 (AAS 35 [1943] 211-212); LG 27; CD 8, 11; EM Introduc
tio; SCB-SCC Let., 12 iul. 1972; DPMB 42 
§ 2: c. 215 § 2; EM III 

CROSS REFERENCES: cc. 131, 145, 204, 330-333, 336, 368-369, 376-
377, 1405, 1406, 1417 
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COMME NTARY ------

Alberto de la Hera 

1. The drafting of canon 381 (the first canon of article 2, "Diocesan 
Bishops," of chapter II, "Bishops," of title I ,  "particular churches and the 
Authority Constituted within Them") arises from some key concepts that 
have been established in various preceding canons. Thus, in the first 
place, the concept of the people of God, consisting of the Christian faith
ful incorporated into Christ through baptism, who, sharing in the priestly, 
prophetic, and royal office of Christ, each according to his or her situa
tion, fulfill the mission that God entrusted to the Church in the world; the 
Church governed by the successor of Peter and by the bishops in com
munion with him (c. 204). 1 

In canon 204, the radical equality of all the baptized is evidenced, as 
specified in canon 208: "Flowing from their rebirth in Christ, there is a 
genuine equality of dignity and action among all the faithful ... " At the 
same time, it also evidences the differences in function that each class of 
the faithful is to fulfill, among which we have seen that canon 204 ex
pressly indicates the function of the Supreme Pontiff, the successor of Pe
ter, and that of the bishops. 2 

These functions, the primatial and the episcopal, stem from the basis 
of the hierarchical constitution of the Church as canon 330, in turn indi
cates, the first canon of part II of this book. It states that, by divine institu
tion, St. Peter and the other apostles constitute a college, and that, pari 
ratione ( cf. pen l O , in fine) the successor of Peter and the successors of 
the apostles, the pope and the bishops are united to each other. This estab
lishes the character of divine law of the apostolic college and of the Epis
copal College in which all bishops are members for the government of the 
universal Church. Therefore, as canon 336 states, that Episcopal College, 
of which the bishops are members in hierarchical communion with its 
head and its members, is an active subject, in union with the head and 
never without it, of the full and supreme power over the entire Church.3 

The bishops share and exercise this supreme power in different 
ways, among which the ecumenical council should be noted, which consti
tutes the solemn manner of exercising power over the entire Church by 
the College of Bishops. It devolves upon the pope to determine and foster, 

1. Regarding the concept of the people of God, cf. J. HERVADA-P. LOMBARDfA, El derecho 
del Pueblo de Dios, I (Pamplona 1970), pp. 29-34; J. HERVADA, Elementos de derecho 
constitucional can6nico (Pamplona 1987), pp. 42-46. 

2. HERVADA, Elementos de derecho . . .  , pp. 271-284. 
3. Cf. HERVADA, Elementos de derecho . . .  , pp. 281-283; A. PRIETO, "Cuestiones fundamen

tals," in Nuevo derecho can6nico (Madrid 1983), pp. 69-70. 
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according to the needs of the Church, the other modes of joint collegial 
action of said power of the bishops dispersed throughout the world 
( c. 337). Among these modes in canon law, the Synod of Bishops as well as 
the bishops' conferences, are notable.4 It devolves upon the former to pro
mote the union between the bishops and the pope and to help the pope 
with advice along with the study of matters referring to the action of the 
Church in the world ( c. 342). The mission of the bishops' conferences con
sists of making it possible for the bishops from a given nation or territory 
to exercise as a unit some pastoral functions with regard to the faithful of 
those places ( c. 44 7). 5 

However, if the form of exercising episcopal power is projected over 
the entire people of God, care for the particular churches or dioceses is 
the specific function of the bishops, inasmuch as the diocese "is a portion 
of the people of God, which is entrusted to a bishop ... in such a way that, 
remaining close to its pastor and gathered by him through the Gospel and 
the Eucharist in the Holy Spirit, it constitutes a particular church. In this 
church, the one, holy, catholic and apostolic Church of Christ truly exists 
and functions" ( c. 369). 

If all the bishops project their power over the universal Church in 
this way, nonetheless, not all are entrusted with a diocese, although some 
cooperate with the diocesan bishops in their management, as for instance 
in the case of the auxiliary bishops.6 No bishop in communion with Peter 
is outside of the College or the exercise of his participation in the ministry 
of Christ, but only some of them, certainly the majority, preside over par
ticular churches into which the universal Church is divided and is mani
fested. Those who preside over them do so by virtue of divine law, in that 
divine law is in fact the proper, ordinary and immediate power with which 
each of them in their diocese exercises their pastoral office: 7 "the office as 
head of the particular churches was an apostolic office included in the 
mission that the apostles received from Christ. They had the office as 
head of the particular churches by divine law. Inasmuch as the bishops are 
their successors, the office as head of the particular church is possessed 
by each of the diocesan bishops by divine right. Although the manner of 
electing and appointing is a human right, the office and the functions and 
powers that it includes are by divine right and the bishops receive them 
from Christ, in such as way that the diocesan bishops can properly be 
called the vicars of Christ. "8 

4. Cf. D. GARCIA HERVAs,  Regimen juridico de la colegialidad en el C6digo de derecho 
can6nico (Santiago de Compostela 1990), pp. 181-202, 247-286. 

5. Cf. G. FELICIANI, Le cor,Jerenze episcopali (Bologna 1974), passim. 
6. Cf. G. DELGADO, Los obispos auxiliares (Pamplona 1979), passim. 
7. Cf. G. DELGADO, El consejo diocesano de gobierno (Pamplona 1974), pp. 32-34, 

regarding the role and power of the diocesan bishop. 
8. HERVADA, Elementos de derecho , pp. 305-306. 
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The Code distinguishes between these two classes of bishops in 
canon 376, according to which "bishops to whom the care of a given dio
cese is entrusted are called diocesan bishops; the others are called titular 
bishops." 

2. The article to which canons 381-390 belong is called precisely "Di
ocesan Bishops," bishops whose precise place in the constitutional struc
ture of the Church we have sought to outline in what we have written thus 
far. 

According to canon 381, each bishop presides precisely over the dio
cese "entrusted to his care." 

In this way, the canon makes reference to the manner in which dio
ceses are created and the bishops who must govern them are appointed. If 
the existence of dioceses and the power of bishops over these dioceses is 
by divine law, 9 the actual determination of the number and distribution of 
the dioceses devolves upon the Roman Pontiff, who in the same way 
"freely appoints bishops or confirms those lawfully elected" ( c. 377). As 
Vatican II established, setting forth the uniform tradition of the Church 
( cf. LG 20): "The canonical mission of bishops, on the other hand, can be 
made by legitimate customs that have not been revoked by the supreme 
and universal authority of the Church, or by laws made or acknowledged 
by the same authority, or directly by the successor of Peter himself. 
Should he object or refuse the apostolic communion, then bishops cannot 
be admitted to office" (LG 24). 

The statement from canon 381 set forth above, according to which it 
devolves upon the bishop to exercise his power in the diocese entrusted 
to his care, also comes from Vatican II: "Individual bishops, in so far as 
they are set over particular churches, exercise their pastoral power over 
the portion of the people of God assigned to them, not over other 
churches nor the church universal" (LG 23), which words establish the 
exact form of the figure of the diocesan bishop, always without forgetting 
his already mentioned status as a member of the College, from which 
"care for the universal Church required by the institution and precept of 
Christ" is derived, which all bishops must have (LG 23).10 

The manner in which the assignment of a given bishop to a particular 
diocese is determined is canonical mission. In fact, "episcopal ordination 
confers ontological participation in the sacred offices of teaching, sancti
fying, and governing. These offices, if they are to acquire the configuration 
of true power, must be juridically defined by the hierarchical authority by 

9. Canon 329 CIC/1917 already affirmed that bishops "ex divina institutione peculiaribus 
ecclesiis praeficiuntur." Cf. L. DE ECHEVERRIA, "Descripci6n de la organizaci6n eclesiastica," 
in Derecho can6nico (Pamplona 1975), pp. 298-300. 

10. Cf. R. JULIAN REY, El obispo diocesano en la genesis de la "Lumen Gentium" 
(Pamplona 1977), passim. 
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way of a canonical mission, i.e., the conferral of an office or the assign
ment of specific members of the faithful, for whom the person concerned 
must discharge his functions."11 

3. According to canon 381, the diocesan bishop has in his diocese all 
the power needed for the exercise of his pastoral office. Paragraph one of 
this canon indicates two more clarifications on this power : it character
izes it as ordinary, proper and immediate, 12 according to conciliar teach
ings in Lumen gentium 27 and Christus Dominus 8; 13 and it establishes 
the reserve that the Supreme Pontiff, through law or through a specific de
cree may remove some matter from that episcopal power, attributing it to 
the competence of the supreme authority itself or to another ecclesiastical 
authority. 

The Code defines ordinary power as that which "by virtue of the law 
itself is attached to a given office" ( c. 131 ). In a commentary on this canon, 
Arrieta writes that "ordinary power is that juridical power that is received 
ipso iure by the conferral and taking of possession of a specific office, in 
order that the responsibilities assigned by law to this office might be ful
filled ( cf. c. 145 § 2)." 14 The opposite of ordinary power is delegated 
power, "which is granted to a person as such and not by reason of the office" 
(c. 131). Delegated power "is a non-organic way of exercising power. .. It 
is exercised in the name of another-the delegant. " 15 

Due to its very nature, the complete opposite is the case with a 
power such as that granted by Christ to the apostles and integrated into an 
organic college; the power of the diocesan bishop in his diocese in fact 
lies in the episcopal office. Bishops, being of divine institution and partici
pating in the power of Christ over the entire Church, with that power man
ifested by divine law over the different particular churches in which the 
one and only Catholic Church exists ( c. 368), they are not delegates of the 
Roman Pontiff in the governance of their dioceses, 16 nor are they granted 
the respective pastoral function by themselves, but rather to the extent 
that through the canonical mission they are entrusted with the diocesan 
episcopal pastoral office, which puts them over a given diocese. 

11 .  J.L. GUTIERREZ, commentary on bk. II, pt. II, sect. II, tit. I, ch. II: "De episcopis," in 
Pamplona Com. 

12. Regarding the concepts and characteristics of the different types of power ( ordinary 
and delegated, proper and vicarious), cf. E. LABANDEIRA, Tratado de derecho administrativo 
can6nico, updated 2nd ed. (Pamplona 1993), pp. 119-140. 
13. Cf. DELGADO, El consejo diocesano, p. 32. 
14. ARRIETA, commentary on c. 131 in Pamplona Com. 
15. Ibid. 
16. "No son en modo alguno unos vicarios o delegados del Romano Pontifice en la misi6n 

y oficio que desempeftan en sus iglesias" (REY, El obispo diocesano, p. 92; the author gives 
special attention to this theme, using and citing a great deal of documentation). 
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At the same time , their power over the diocese is proper. The Code 
(c. 131) indicates that the power of ordinary governance can be proper or 
vicarious. The proper nature of the power of the diocesan bishop is evi
denced in that "the conceptual basis of this power is the sacramental onto
logical e lement which the holder of the principal office acquires by 
receiving the potestas sacra,"  while ordinary vicarious power "is exer
cised in the name of the one with proper power. Technically, however, one 
who exercises vicarious power is acting with full organic responsibility 
( cf. cc. 1734ft). Vicarious power arises from the juridical transference of 
competence or decentralization of part of the functions of the office with 
proper power."17 

Certainly the pope determines the establishment and distribution of 
the dioceses throughout the world according to the needs of the Church; 
but the creation of new dioceses does not imply the result of deconcentra
tion of a part of the functions of the papal office, which would imply that 
the power of diocesan bishops would become vicarious. 18 Neither could 
the pope ignore the diocesan organization of the universal Church and ex
ercise his office as the supreme pastor through vicars representing him 
throughout the world, even if these vicars are titular bishops. The figure of 
the diocese and that of the diocesan bishop belong to the constitutional 
structure of the Church itself.19 From this, one can infer with absolute evi
dence not only the ordinary nature but also the proper nature of the power 
of diocesan bishops, who exercise their episcopal office "united in one 
college or body for the care of the universal church, "  and, in turn, "they 
exercise this function individually as regards that portion of the Lord's 
flock which has been entrusted to each one of them" (CD 3), inasmuch as 
they are "designated by the Holy Spirit" as "successors of the apostles as 
pastors of souls" (CD 2).20 

Lastly, the power of diocesan bishops is immediate. The meaning of 
this term must be specified, given that papal power is "supreme, full, im
mediate and universal in the Church" (c. 331). This means that "by virtue 
of his office , the Roman Pontiff not only has power over the universal 
Church , but also has pre-eminent ordinary power over all particular 
churches" ( c. 333), with which, as the canon itself indicates, "the proper, 
ordinary, and immediate power of the bishops of the particular churches 
entrusted to their care is at the same time strengthened and defended." 
Thus the primatial power of the pope is "over all, whether pastors or faith
ful ," by "reason of his office as Vicar of Christ, and as pastor of the entire 

17. ARRIETA, commentary on c . 131, cit. 
18. Cf. G. DELGADO, Desconcentraci6n organica y potestad vicaria (Pamplona 1971), p. 1, 

and El Consejo diocesano, p. 32. 
19. Cf. HERVADA, Elementos de derecho, pp. 174-178. 
20. Cf. A. J. GOMES MARQUES, 0 bispo diocesano na genese do "Christus Dominus" 

(Pamplona 1976), passim. 
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Church," with "full, supreme and universal power over the whole Church, 
a power which he can always freely exercise" (LG 22).21 

4. Therefore, two immediate powers, that of the pope and that of the 
diocesan bishop, come together over the particular church, without caus
ing a diminishing, but rather a strengthening of the latter by the former. It 
could not be otherwise without undermining the hierarchical structure es
tablished by Christ for his Church, in which the pope, His Vicar, enjoys di
rect power over the entire Church and all its members. The fact that the 
diocesan bishop equally enjoys immediate power over his diocese is possi
ble given that his power is by divine law: "the pastoral mission of the dioc
esan bishop-and with it his power-is full, but not supreme. It is 
subordinate to the supreme power of the Church, that is, to the pope and 
to the Episcopal College. "22 

Thus, the second statement established in canon 381 on the power of 
diocesan bishops is better understood when it states that those matters 
that by law or by decree of the Supreme Pontiff are reserved for the su
preme authority or another ecclesiastical authority are excluded from the 
exercise of their pastoral function. 

This possibility for reserve entails precisely a way of exercising im
mediate papal power over each and every one of the dioceses and each 
and every one of the faithful, bishops included. They are "vicars and 
legates of Christ" to govern the particular churches, but the "exercise" of 
their power is "ultimately controlled by the supreme authority of the 
Church" and "should the usefulness of the Church and the faithful require 
that, "  it can be divided within certain limits (LG 27). In this line, one must 
understand the possibility of limitation of the authority of the diocesan 
bishop established by canon 381. 

By his own decree, the pope can confer upon himself or upon an
other ecclesiastical authority any matter that consequently would be ex
cluded from the exercise of episcopal power. By law, this limitation exists 
in various situations. Thus we can note the so-called major causes that are 
enumerated in canon 1405, cases over which the right of the pope to judge 
them is exclusive, while according to canon 1406, the incompetence of all 
other judges is absolute. 

Canon 1417 is also worth noting according to which "because of the 
primacy of the Roman Pontiff, any of the faithful may either ref er their 
case to or introduce it before the Holy See, whether the case be conten
tious or penal. They may do so at any grade of the trial or at any stage of 
the suit." In such a situation, the exercise of jurisdiction by the judge who 
began to handle the case is not suspended, "unless the Apostolic See has 
indicated to [the judge] that it has reserved the case to itself' (c. 1417 § 2). 

21 . Cf. HERVADA, Elementos de derecho, pp. 271-277. 
22. Ibid., p. 305. 
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The reference to the fact that this recourse to the pope is the consequence 
of his primacy over the whole Church is sufficient evidence of the double 
effect of the immediate pontifical power over all the particular churches 
in the meaning referred to in canon 381. 

5. What we have said about the diocesan bishop is also established in 
paragraph two of canon 381 regarding another series of prelates, likewise 
put over portions of the universal Church that by provision of law are sim
ilar to the dioceses. 23 They are the divisions or communities of the faithful 
referred to in canon 368: territorial prelatures and abbeys, vicariates and 
prefectures apostolic, and apostolic administrations erected in a stable 
manner. 

Canons 369-371 specify what each of these divisions or portions of 
the people of God must be. They owe their origin to certain historical and 
social circumstances, such that, in meeting said circumstances, the Holy 
See decides not to erect a given territory or group of the faithful as a dio
cese, substituting one of the other previously cited institutes for the dio
cese. 

The motive is always the good of the Church and of the faithful, in 
view of the particular circumstances requiring the measure: "the same re
ality is included under different names; or, in the case of newly-formed 
churches, or for historical reasons, or political difficulties, the pope finds 
it inadvisable to erect a diocese and opts for any of these formulas, the 
governance of which nonetheless hardly differs in practice from an ordi
nary diocese."24 

Very often, prelatures and abbeys are owing to historical reasons. Vi
cariates and prefectures are usually territories, commonly missionary, in 
that the number and establishment of the faithful is still small, and greater 
consolidation and extension of the church is awaited in order to elevate 
them to a diocese. Stable apostolic administrations rather arise from seri
ous circumstances that require that a concrete community of the faithful 
not be governed by a diocesan bishop, but rather by a special delegate of 
the Holy See. A common characteristic of all prelates governing these ec
clesiastical divisions is that the rank of bishop is not required, although as 
a rule, prelates and vicars apostolic do have this rank. On the other hand, 
abbots and prefects do not, in that it is impossible to establish a rule for 
apostolic administrators, given the uniqueness of the reasons leading to 
their establishment in each case. In any event, all of these figures have the 

23. Cf. DE ECHEVERRIA, Descripci6n, p. 299, on the 1917 Code; the new aspects introduced 
in the current Code, in J. L. GUTIERREZ, commentary on cc. 368-371, in Pamplona Com, and 
"Organizaci6n jerarquica de la Iglesia," in Manual de derecho can6nico, 2nd ed. (Pamplona 
1991), pp. 381-390. 
24. DE ECHEVERRIA, Descripci6n, pp. 299-300. 
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pastoral duty of governing a portion of the people of God entrusted to 
them. With either priests or, if they are bishops, titular and non-diocesan 
bishops, their jurisdiction is not by divine law, but pontifical. Their power 
is immediate as that of diocesan bishops, and, in the case of prelates and 
abbots, it is also proper ( c. 370), while that of vicars apostolic and pre
fects, governing their people in the name of the Roman Pontiff is vicari
ous, as well as the apostolic administrator (c. 371).25 

25. See also commentary on cc. 368-371 for a thorough examination of this topic. 
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§ 1.  Episcopus promotus in exercitium officii sibi com
missi sese ingerere nequit, ante captam dioecesis ca
nonicam possessionem; exercere tamen valet officia, 
quae in eadem dioecesi tempore promotionis iam re
tinebat, firmo praescripto can. 409, § 2. 

§ 2.  Nisi legitimo detineatur impedimento, promotus ad 
officium Episcopi dioecesani debet canonicam suae 
dioecesis possessionem capere, si iam non sit conse
cratus Episcopus, intra quattuor mense a receptis 
apostolicis litteris; si iam sit consecratus, intra duos 
menses ab iidem receptis. 

§ 3. Canonicam dioecesis possessionem capit Episcopus 
simul ac in ipsa dioecesi, per se vel per procurato
rem, apostolicas litteras collegio consultorum osten
derit, praesente curiae cancellario, qui rem in acta 
referat, ant, in dioecesibus noviter erectis, simul ac 
clero populoque in ecclesia cathedrali praesenti ea
rundem litterarum communicationem procuraverit, 
presbytero inter praesentes seniore in acta refe
rente. 

§ 4. Valde commendatur ut captio canonicae possessionis 
cum acto liturgico in ecclesia cathedrali fiat, assis
tente clero et populo. 

§ 1. One who is promoted a Bishop cannot become involved in the exer
cise of the office entrusted to him before he has taken canonical pos
session of the diocese. However, he is able to exercise offices which 
he already held in the same diocese at the time of his promotion, 
without prejudice to can. 409 § 2. 

§ 2. Unless he is lawfully impeded, one who is not already consecrated a 
Bishop and is now promoted to the office of diocesan Bishop, must 
take canonical possession of his diocese within four months of re
ceiving the apostolic letter. If he is already consecrated, he must take 
possession within two months of receiving the apostolic letter. 

§ 3. A Bishop takes canonical possession of his diocese when, personally 
or by proxy, he shows the apostolic letter to the college of consultors, 
in the presence of the chancellor of the curia, who makes a record of 
the fact. This must take place within the diocese. In dioceses which 
are newly established he takes possession when he communicates 
the same letter to the clergy and the people in the cathedral Church, 
with the senior of the priests present making a record of the fact. 
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§ 4. It is strongly recommended that the taking of canonical possession 
be performed with a liturgical act in the cathedral Church, in the 
presence of the clergy and the people. 

SOURCES: § 1: c. 334 § 2; CD 26; ES I, 13 § 3 
§ 2: C. 333 
§ 3: C. 334 § 3 
§ 4: SC 41; Paulus PP. VI Ap. Const. Mirificus eventus, 
7 Dec. 1965 (AAS 57 [1965] 948-949) 

CROSS REFERENCES: cc. 379, 381, 482, 502, 1013 

COMMENTARY ------

Alberto de la Hera 

1. There are two elements needed for one of the faithful to acquire 
the rank of bishop of a given diocese: episcopal ordination, by which the 
ordained party receives the fullness of the sacrament of orders and for
mally becomes a member of the College of Bishops; and canonical mis
sion , conferred by the Roman Pontiff, which particularly entrusts to him a 
portion of the people of God so that he governs with ordinary, proper, and 
immediate power through the exercise of the respective pastoral office 
(c. 381). 

Ordination is a sacramental act that could be valid, though unlawful, 
even if it is against the will of the Roman Pontiff ( c. 1013; cf. c. 1382) who 
is the sole authority to appoint or confirm bishops (c. 377; CD 20). 
Through ordination , together with the office of sanctifying , bishops also 
receive the offices of teaching and governing ( c. 375). The canonical mis
sion is a juridic act whereby the pope specifies for a given bishop the juris
diction he received mediately through the sacrament: a jurisdiction shared 
within the College over the whole Church, and projected over a diocese 
upon receipt of papal appointment to govern the diocese through perfor
mance of the episcopal office. 

Doctrine has discussed at length the relationship between sacramen
tal ordination and canonical mission, in order to determine which vehicle 
transmits ecclesiastical power. "The transfer of power that Christ made to 
the apostles does not present difficulties, inasmuch as it was not subject 
to any procedure. There is no evidence that it was done through any given 
rite, besides the word. But there is no doubt he conferred upon them the 
power to bind on earth and to bind in heaven , to govern and sanctify, to 
forgive and confect the Eucharist. The difficulty lies in specifying how the 
power of Christ and of his Church is transmitted to the successors of 
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Peter and to the other apostles, and to their collaborators. The various 
theories concerning the vehicle for transmitting the power of governance 
in the Church can be reduced to three: either it is transmitted through ca
nonical mission, the sacrament of orders, or both at the same time."1 

It seems most advisable to tend towards this latter approach to the 
problem. "According to Morsdorf, the bishop receives through the sacra
ment not only the power of orders, which allows him to perform acts of 
worship, but also a part of the power of jurisdiction, that is, an indelible 
material nucleus of the power of governance. That nucleus allows him to 
be a member of the College of Bishops (if his consecration is legitimate) 
and to validly consecrate others; but it must be completed by the power 
received through the canonical mission, in order that said power of gover
nance can be full in his own sphere of action. "2 

2. However, the combination of both of these two elements, conse
cration and canonical mission, are not sufficient for a diocesan bishop to 
begin to govern his diocese. The juridical requirement of the taking of pos
session is also needed. In fact, it is an administrative requirement, com
mon to any other position that may be filled in ecclesiastical as well as 
civil society: the function for which any authority has been designated 
may begin to be exercised from the taking of possession of the office. In 
this case it is the particular episcopal office of the pastor of a specific dio
cese. 

The Code does not mention the taking of possession when discuss
ing the ecclesiastical office and the modes of acquisition (cc. 145-183). 
However it does then mention it in canon 382 as a requirement without 
which the conferral of office is not sufficient to allow the diocesan bishop 
to begin to exercise governance of his diocese. As Arrieta has indicated 
when considering the office, "although the Code makes no reference to it, 
one of the indispensable requirements for the acquisition 'pleno iure' of 
an office is the taking of possession. It is only from this moment that the 
incumbent may exercise the rights inherent to the office,"3 an assertion 
that corresponds exactly with what is stated in canon 382. 

The same thing has been indicated by Lombardia, when he writes 
that "the 'canonical provision' of office is a complex procedure, which 
consists of three phases: 'designation of the person,' 'conferral of the ju
ridical title,' and 'taking of possession'."4 Then, referring to the various 
ways of conferring the office established by canon 147, he adds, "legiti
mate 'presentation' and 'election' give the candidate an 'ius ad rem.' On 

1. Cf. E. LABANDEIRA, Tratado de derecho administrativo can6nico, updated 2nd ed. 
(Pamplona 1993), p. 79. 

2. Cf. ibid., pp. 80-81. 
3. ARRIETA, commentary on cc. 146-158, in Pamplona Com. 
4. P. LOMBARDfA, Lecciones de derecho can6nico (Madrid 1984), p. 121. 
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the other hand, 'free conferral, ' 'acceptance' of the presented party, 'con
firmation' of the elected person, and 'admission' of the nominee give an 
'ius in re'; that is, the right to take possession of the office. "5 

Therefore, in spite of the omission of this requirement in the canons 
ref erring to the office, a formal procedure for the taking of office by dioc
esan bishops has been in fact established. The taking of possession must 
be subject to some formal requirements, and canon 382 provides for this 
provision. 

The taking of possession, according to doctrine, "is a mixed act in 
which the physical person named and the provisions established therefore 
by law take part; this act usually seems to entail certain formalities. "6 The 
function of canon 382 is to determine the provisions that, together with 
the designated diocesan bishop, must take part in his taking possession 
and the formalities that must be observed for this. 

3. The canon distinguishes between an already established diocese 
and a newly erected diocese. In the latter case, naturally, the provisions 
that, in the first case, would have to take part in the taking of possession 
by the bishop have not yet been constituted, and consequently, the law an
ticipates this special situation, establishing equally exceptional measures. 

When the Bishop has been designated for a diocese that already ex
ists, he must take possession of it, himself or by a proxy, showing the ap
ostolic letter of appointment to the college of consultors, in the presence 
of the chancellor of the curia who records the acts. 

Although the Code does not define the figure of the proxy, it makes 
frequent use of it in connection with voting in canonical elections ( c. 167), 
the exercise of their rights by the members of private associations lacking 
juridical personality (c. 310), the reception of the pallium by the metropol
itans ( cc. 355 and 437), pastoral visits ( c. 396), participation in particular 
councils (c. 444) and in diocesan synods (c. 464), and the celebration of 
marriage (cc. 1071, 1105, 1105).7 Therefore, it is a regular figure in canon 
law, the participation of which implies that the principal has granted 
power of attorney. Canon 382 indicates no requirement on this matter. 
Therefore, it must be assumed that the normal requirements that juridical 
doctrine deems necessary for the validity and efficacy of the mandate 
come into play: the continuing willingness of the principal to take posses-

5. Ibid., p. 122. 
6. J.A. SOUTO, "Teoria de la organizaci6n eclesiastica," in Derecho can6nico (Pamplona 

1975), p. 268. 
7. For a study of the role of the procurator, specifically in regard to marriage cases, listing 

the requirements and the qualifications he needs to act in the place of the bishop, especially 
when it is a matter of a ruling which concerns the will or the form, cf. P. LOMBARDiA, 
"Supuestos especiales de relaci6n entre consentimiento y forma," in Derecho can6nico 
(Pamplona 1975), pp. 503-504. 
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sion of the diocese and to be represented by the proxy at the time that the 
proxy exercises the mandate, taking into account that a formal prelimi
nary derogation of the power of attorney would be required in order that 
the power of attorney have value at the time the proxy exercises his of
fice. 8 

4. The apostolic letter referred to in canon 382 is certainly that of the 
appointment of the bishop for the diocese in question. Although the canon 
merely mentions the "apostolic letter, " without more explanation, we 
can infer what we are indicating by logic as well as by the analogy of 
canon 382 to canon 404, in which it expressly indicates that "the coadjutor 
bishop takes possession of his office when, either personally or by proxy, 
he shows the apostolic letter of his appointment . . .  " The same is provided 
in paragraph two of the same canon for the auxiliary bishop. In canon 405, 
when indicating the rights and obligations of these two types of bishops, it 
again refers to "the letter of appointment." 

The bishop or his proxy must present the apostolic letter to the col
lege of consul tors of the diocese. In the canonical tradition of centuries, 
and in the 1917 Code, this duty was attributed to the cathedral chapter 
(CIC/1917, c. 334).9 In the current Code, the canons have lost a large part 
of their force, and now Presbyterorum ordinis 7, "entrusts the presbyteral 
council with a large proportion of the duties that the 1917 Code gave the 
cathedral chapter regarding the governance of the diocese. It meant, in 
fact, that the presbyteral council would replace the chapter in the mission 
of advising the bishop on questions of governance. The documents issued 
after the Council have followed the same criteria."10 The college of consul
tors, before which the diocesan bishop must present the letter of appoint
ment in his taking of possession, is precisely a provision that arises from 
the presbyteral council: "From among the members of the presbyteral 
council, the diocesan bishop freely appoints not fewer than six and not 
more than twelve priests, who are for five years to constitute the 
college of consultors. To it belong the functions determined by law" 
(c. 502 § 1).11 Among these functions is included precisely participation in 
the taking of possession by the new bishop, as provided in canon 382. And 
it should be recalled that it is an option that the bishops' conferences "can 
determine that the functions of the college of consultors be entrusted to 
the cathedral chapter" ( c. 502 § 3). In any event it is clear that the new 

8. The one giving the mandate "shall not have revoked the power" and "shall have 
remained that state of active will from which the granting of the power arose" (ibid., p. 504). 

9. Cf. L. DE ECHEVERRIA, "Descripci6n de la organizaci6n eclesiastica," in Derecho 
can6nico (Pamplona 1975), pp. 301-302. 

10. J.I. ARRIETA, commentary on book. II, part II, section II, title III, chapter IV: "The 
Chapter of Canons,"  in Pamplona Com. 

11 .  Regarding the presbyteral council and the college of consultors, cf. J.L. SANTOS, 
"Funci6n de regir," in J. MANZANARES-A. MOSTAZA-J.L. SANTOS, Nuevo derecho parroquial 
(Madrid 1988), pp. 610-613. 
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bishop takes possession before the college of consultors named by his 
predecessor, or alternatively before the cathedral chapter in existence be
fore his arrival at the diocese, should the chapter be in charge of the func
tions of the consultors. 

5. The last formality of the diocesan bishop's taking possession is the 
presence of the chancellor of the curia, who officially records the event. It 
is precisely this fundamental duty that canon 482 § 1 attributes to the 
chancellor: "In each curia a chancellor is to be appointed, whose principal 
office, unless particular law states otherwise, is to ensure that the acts of 
the curia are drawn up and dispatched, and that they are kept safe in the 
archive of the curia." 

6. In the event that it is a newly erected diocese, logically there will 
be no college of consultors or chancellor. Canon 382 then attributes the 
respective duties to the clergy and people present at the act of taking of 
possession and the senior priest among those present. It is curious that 
the Code ( c. 382 § 3) expressly indicates that the letter of appointment in 
this situation shall be presented by the bishop to the clergy and people 
"present in the cathedral church." Thus paragraph four of the same canon 
establishes that the celebration of this ceremony in the cathedral, in a li
turgical act attended by the clergy and the people, is most advisable, 
which in itself implies that it is not mandatory. It must be understood that 
the provisions of paragraph three are not a requirement for validity, and 
that the bishop assigned to a newly erected diocese necessarily takes pos
session before the clergy and people attending the ceremony, but it is not 
essential that it be held in the cathedral church nor be accompanied by a 
liturgical act. 

7. Paragraph two of the canon indicates a time line for the taking of 
possession of diocesan bishops: four months, from receipt of the letter of 
his appointment, if episcopal ordination has not yet been received, and 
two months if he is already ordained. The difference in the time line is log
ical, but it is also a consequence of the provisions of canon 379, according 
to which any person promoted to the episcopate must receive ordination, 
unless prevented by a lawful reason, before a three-month lapse of time 
from the day the apostolic letter was received. Should the term of two 
months for taking possession of the diocese be maintained, the term in 
canon 379 would be useless. On the other hand, extending the term to four 
months for whoever has three months for ordination, makes sense, so 
much more so that canon 379 itself prohibits the taking of possession of 
the office before receiving episcopal ordination. 

8. It must be noted here that all the norms of canon 382 considered 
thus far concerning the taking of possession by diocesan bishops are actu
ally established in this canon indirectly. Paragraph one begins with a pro
hibition: those promoted to the episcopate, according to the canon, must 
not interfere in the exercise of the office entrusted to them before taking 
canonical possession of the diocese. The wording is ambiguous, and if it 
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were not for the final mention of the diocese, the norm should not be in
cluded in the article on diocesan bishops but rather in the general article 
on bishops. The logical thing would have been to indicate here that those 
who have been assigned to govern a diocese must not interfere in the ex
ercise of the office until having taken possession. However, accepting the 
canon as it was written, its main objective is not to establish the norms on 
the taking of possession,  but rather to establish the moment at which the 
new bishop begins to exercise governance. Inasmuch as that moment is 
the taking of possession, the following paragraphs 2-4 of the canon are in
tended to regulate it.12 

In any event , to begin the canon with the statement that a new 
bishop can exercise his pastoral function after taking of possession would 
have juridically been a more logical approach to the legal text , and also 
more consistent with the obligation to be ordained that is preceded by the 
appointment and followed by the taking of possession,  according to canon 
379. Canon 382 thus would have been an exact juridical expression,  as 
canon 379, of the three moments or phases making up the canonical provi
sion of the office: a) designation of the titular, b) conferral of the title, and 
c) taking of possession. 

9. The same paragraph 1 of canon 382 also regulates the situation of 
a new diocesan bishop in the diocese for which he has been appointed in 
the event that prior to the appointment he already holds some office 
therein. The canon establishes that he may continue to exercise these of
fices until he takes possession, without prejudice to canon 409 § 2. 

This latter paragraph provides for the case in which the office held in 
the diocese by the new diocesan bishop is that of auxiliary bishop. The 
1917 Code determined that auxiliary bishops automatically cease when 
the diocesan bishop ceased in his position ( c. 355 § 2). The new Code, on 
the other hand, establishes in canon 409 § 2 a different norm: the auxiliary 
bishop who is appointed as the new bishop in the same diocese, until his 
own taking of possession,  shall continue to carry out any and only the 
powers and faculties he had as the vicar general or the episcopal vicar, 
and he carries them out under the diocesan administrator who has been 
leading the diocese during the vacancy, unless, naturally, he himself 
has been elected as said administrator as recommended by Christus 
Dominus 26. 

10. From an examination of canon 382, apart from the defects in the 
systematization of the items that have already been indicated, one can 
precisely infer the place of the taking of possession as an administrative 

12. An analysis of the juridical consequences, and therefore the respective juridical 
transcendence of each phase comprising the provision of the office, appears in SOUTO, 
"Teorfa de la organizaci6n," pp. 270-271. 
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requirement that protects juridical security, completing the process of the 
canonical provision of the diocesan episcopal office. Moreover, one last 
consideration should not be overlooked: for centuries, and until quite 
recent times, the taking of possession had a more notable public impor
tance and social solemnity, in detriment to episcopal ordination, which 
was relegated to an act without prominence or publicity, which seemed 
more like a preliminary requirement for the taking of possession. 

That imbalance between the reception of the sacrament that incor
porates the person receiving it into the Episcopal College, conferring 
upon him the fullness of the priesthood and the episcopal power in all its 
dimensions, and a necessary technical juridical requirement for the effec
tive exercise of the pastoral office has been recalled in doctrine after that 
time in which, since the pontificate of Pius XII and especially since Vati
can II, the Church has stressed the importance of the reception of the sac
rament over any other aspect of the taking on of the episcopal office. 

Specialists working on the drafting of chronological lists of bishops 
have been able to confirm how difficult it is to find in the past information 
on episcopal ordinations, while there is abundant information on the tak
ing possession and solemn entries into the dioceses. In an attempt to re
construct the biography of past bishops, "we can probably not find any 
information on their priestly ordination or their episcopal ordination, 
which for them would be a mere formality, but we will have complete fa
miliarity with how they took possession and especially what their trium
phal entry into the diocese was like ... They are catalogs of who 'has 
governed,' although it is understood that that 'governing' required conse
cration as a preliminary 'formality."' 13 

In fact "it is not necessary to state that the great historical renown of 
the episcopal class comes from the power of jurisdiction much more than 
from the power of orders," 14 a reality reflected in the old relevance of the 
taking of possession. 

Pius XII began the innovation in this area, 15 when he established spe
cial solemnities for the episcopal ordinations, 16 and later it has advanced 
considerably along that same line, and the conciliar teaching on the epis
copal munus and the value of ordination has found an exact reflection, as 
doctrine also indicates, 17 in the new rite of episcopal ordination, in the Di
rectory for the Pastoral Ministry of the Bishops, in the new Ceremonial 

13. L. DE ECHEVERRIA, Episcopologio espanol contemporaneo (1868-1985) (Salamanca 
1986), pp. 13-14. 
14. P. ALVAREZ, art. "Obispo," in Q. ALDEA-T. MARlN-J. VIVES, Diccionario de historia 

eclesiastica de Espana, III (Madrid 1973), p. 1790. 
15. Cf. Ap. Const. Episcopalis consecrationis, November 30, 1944, in AAS 37 (1945), 

pp. 131-132. 
16. Cf. the references given by DE ECHEVERRIA, Episcopologio, p. 21.  
17.  Cf. ibid, p .  20. 
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of Bishops and even in the present Roman Ritual.18 The taking of posses
sion, regulated as we have seen in canon 382, does not lose any of its 
meaning and juridical sense. It conserves its liturgical dignity, but it does 
not replace episcopal ordination in importance, which possesses such a 
distinguished role in the sacramental and constitutional structure of the 
Church. 

18. DE ECHEVERRIA, ibid., gives all the reference dates to these documents. 
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Tit. I. Ch. II. Art. 2. Diocesan Bishops c. 383 

§ 1. In exercendo munere pastoris, Episcopus dioecesa
nus sollicitum se praebeat erga omnes christifideles 
qui suae curae committuntur, cuiusvis sint aetatis, 
condicionis vel nationis, tum in territorio habitantes 
tum in eodem ad tempus versantes, animum inten
dens apostolicum ad eos etiam qui ob vitae suae con
dicionem ordinaria cura pastorali non satis frui 
valeant necnon ad eos qui a religionis praxi defece
rint. 

§ 2. Fideles diversi ritus in sua dioecesi si habeat, eorum 
spiritualibus necessitatibus provideat sive per sacer
dotes aut paroecias eiusdem ritus, sive per Vicarium 
episcopalem. 

§ 3. Erga fratres, qui in plena communione cum Ecclesia 
catholica non sint, cum humanitate et caritate se ge
rat, oecumenismum quoque fovens prout ab Ecclesia 
intellegitur. 

§ 4. Commendatos sibi in Domino habeat non baptizatos, 
ut et ipsis caritas eluceat Christi, cuius testis coram 
omnibus Episcopus esse debet. 

§ 1. In exercising his pastoral office, the diocesan Bishop is to be solici
tous for all Christ's faithful entrusted to his care, whatever their age, 
condition or nationality, whether they live in the territory or are visit
ing there. He is to show an apostolic spirit also to those who, because 
of their condition of life, are not sufficiently able to benefit from ordi
nary pastoral care, and to those who have lapsed from religious prac
tice. 

§ 2. If he has faithful of a different rite in his diocese, he is to provide for 
their spiritual needs either by means of priests or parishes of the 
same rite, or by an episcopal Vicar. 

§ 3. He is to act with humanity and charity to those who are not in full 
communion with the Catholic Church; he should also foster ecu
menism as it is understood by the Church. 

§ 4. He is to consider the non-baptised as commended to him in the Lord, 
so that the charity of Christ, of which the Bishop must be a witness to 
all, may shine also on them. 

SOURCES: § 1: CD 16, 18; DPMB 153-157 
§ 2: CD 23, 3 
§ 3: LG 27; CD 16; DPMB 48, 158 
§ 4: CD 11, 16; DPMB 159 

CROSS REFERENCES: c. 375 
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COMME NTARY ------

Alberto de la Hera 

1. Canons 383 to 390 contain a series of directions and counsel given 
to diocesan bishops by the legislator with a view to the pastoral care of 
their dioceses, as well as the exercise of their respective powers of teach
ing and sanctifying, together with the power to govern as pastors of the 
Church.1 Although to a large extent they are canons that are expressed 
more through exhortations than through juridical imperatives, their pres
ence in the Code is justified. Nonetheless, without them the mission of di
ocesan bishops would be clearly incomplete and we would only have a 
partial view of what is entailed in their pastoral function. 

Vatican II (LG 27) stated that "the bishops, as vicars and legates of 
Christ, govern the particular churches assigned to them by their counsels, 
exhortations and example, but also by this authority and sacred power." 
Note that, according to this text, the office of governance entails counsels, 
exhortations, and example as well as the exercise of power. It is this sa
cred power, that Lumen gentium mentions, the power of proper, ordinary 
and immediate jurisdiction, to which the text refers, then specifying that 
"in virtue of this power bishops have a sacred right and a duty before God 
of legislating for and of judging their subjects, as well as regulating every
thing that concerns the good order of divine worship and of the aposto
late" (ibid.). 

This juridical dimension of the office of governance is accompanied 
by the non-juridical function that consists of counsel, exhortations and 
example that the bishops certainly have the duty in conscience to offer 
their subjects, but the practice of which can entail neither a juridical activ
ity nor an activity with juridical effects. 

Undoubtedly, if a bishop does not fulfill his duties, he is improperly 
governing the diocese and he deserves to have measures taken by the 
higher authority, the pope together with the Holy See, which may be of a 
juridical nature. It should also be recalled that the offices of teaching and 
sanctifying are as inherent to the pastoral office of the bishops as the ex
ercise of the power of jurisdiction.2 

What we have just set forth is included in the Code, and it constitutes 
the doctrine of Vatican II, in accord with the most venerable tradition of 
the Church. This is seen in the following canons up to 391, the first of the 

1. Cf. A. PRIETO, "Cuestiones fundamentals," in Nuevo derecho can6nico (Madrid 1983), 
pp. 57-58. 

2. Cf. J. HERVADA, Elementos de derecho constitucional can6nico (Pamplona 1987), 
p. 238. 
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canons designed to regulate the office of governance of the diocesan bish
ops, as evidenced in the words of the canon itself: "The diocesan bishop 
governs the particular church entrusted to him with legislative, executive 
and judicial power, in accordance with the law." This language is an imme
diate technico-juridical expression, clearly different from that prevailing 
in canons 383- 390, which were drafted in terms of exhortations from the 
Church and from its head to the pastor of the diocese: "sollicitum se prae
beat," "provideat," "se great," "peculiari sollicitudine prosequatur," "au
diat," etc. 

2. To be specific, canon 383 must be understood as a projection over 
the proper diocese of the "sollicitudo omni um ecclesiarum" that must be 
felt by each bishop because he is a member of the College of Bishops, be
cause Christ sent his apostles to all peoples (LG 19), and in the bishops 
"endures the office, which the apostles received, of shepherding the 
Church" (LG 20). As a result, the bishops "exercise their own proper au
thority for the good of their faithful, indeed even for the good of the whole 
Church" (LG 22). Also, it is obvious that in the universal Church which ex
tends throughout the world, there is manifested the immense variety of 
the personal situations of people in relationship to faith in the true God 
and with his Church, with other religions and all types of religious conf es
sions, and with the fact itself of the origin and destiny of all people. 

Given that "the individual bishops are the visible source and founda
tion of unity in their own particular Churches, which are constituted after 
the model of the universal Church" (LG 23), that same manner of relation
ship between human beings and the Divinity, in its numerous forms, is 
also manifested one way or another and with more or less intensity in all 
the dioceses, and requires from the diocesan bishop care that is a con
crete expression of the care he must render as a member of the College to 
the universal Church. 

Vatican II also adds, "Individual bishops, in so far as they are placed 
at the head of particular churches, exercise their pastoral power over the 
portion of the people of God assigned to them, not over other churches or 
the Church universal. But in so far as they are members of the episcopal 
college and legitimate successors of the apostles, which the institution 
and precept of Christ decree, each is bound to have such care and solici
tude for the whole Church which, though it be not exercised by any act of 
jurisdiction, does for all that redound in an eminent degree to the advan
tage of the universal Church" (LG 23). 3 Such care is exercised in the 
pastoral action in which the characteristic possessed by all bishops 
is manifested as "teachers of doctrine, the priests of sacred worship" 
(c. 375 § 1). 

3. Cf. ibid., p. 282. 
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Therefore, in repeating on a scale characteristic of the diocese the 
variety of situations in which souls throughout the world are found, the 
Code suggests that diocesan bishops repeat on that scale the care that the 
Supreme Pontiff renders to all people from his office as Vicar of Christ 
constituted for the salvation and sanctification of all souls. 

That universal "sollicitudo" of the pope is manifested today in a re
markable richness of provisions designed in the Roman Curia to project 
over all humanity the light of the true faith, at the same time presenting 
before all people the living example of Christ, in respect and understand
ing for all free options for human beings with regard to the problem of 
transcendency. 

The Holy See takes into account in the first place the variety of rites 
in the one Catholic Church (Congregation for the Eastern Churches) as 
well as the expansion of the Church among those who still do not know 
Christ (Congregation for the Evangelization of Peoples). It has also estab
lished a pontifical council for the fostering of the unity of Christians, an
other for inter-religious dialogue, another for dialogue with non-believers, 
and of course it does not forget its own faithful who are permanently or 
temporarily away from their diocese of origin or habitual residence (Pon
tifical Council for the Pastoral Care of Migrants and Itinerant People).4 

Also, if we return to canon 383, the legislator advises that the diocesan 
bishop should pastorally look after not only his own faithful who reside in 
the diocese, but also those who are occasionally visiting there; and not 
only those who one way or another practice the faith, but also those who 
have been away from it; that he provide with the means at his disposal the 
pastoral care towards the faithful of rites other than those of the diocese; 
that he show charity towards Christians separated from the root of the 
one Church of Christ and that he thereby foster ecumenism; and that he 
make the charity of the Lord shine for the non-baptized. All of this consti
tutes a manifestation of the pastoral office at the diocesan level in exact 
relation to that exercised by the Roman See for the whole world. 

Still, a specific point of paragraph one of the canon-the care of all 
the faithful whether they live in the territory or whether they are visiting 
there-constitutes a specific consequence of the provisions of canon 
13 § 1: "Particular laws are not presumed to be personal, but rather territo
rial, unless it is established otherwise. "5 

4. Cf. PB and RGCR. The Annuario pontificio every year includes precise historical 
notes regarding the different organizations of the Roman Curia. Cf. J.-B. D'ON0RI0, Le pape 
et le gouvernement de l'Eglise (Paris 1992), pp. 352-389 (the Pontifical Council for Dialogue 
with Non-Believers has been merged with the Pontifical Council for Culture, thanks to the 
mp Inde a Pontificatus, March 25, 1993, AAS 85 [1993] pp. 549-552). 

5. Cf. A. BERNARDEZ CANT6N, Parte general de derecho can6nico (Madrid 1990), pp. 118-
120. 
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In more than a few conciliar documents and documents of the Holy 
See, diocesan bishops may find guidelines on the pastoral care of the vari
ous classes of persons who are mentioned in this canon 383. These in
clude: Christus Dominus 18, Apostolicam actuositatem 11 and Gaudium 
et spes 61. Among the most recent provisions of the Holy See, it is useful 
to consult those cited by J.L. Gutierrez6 in a sufficiently representative 
list. 

6. J.L. GUTIERREZ, commentary on c. 383, in Pamplona Com. 
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Episcopus dioecesanus peculiari sollicitudine prosequa
tur presbyteros quos tamquam adiutores etconsiliarios 
audiat, eorum iura tutetur et curet ut ipsi obligationes 
suo statui proprias rite adimpleant iisdemque praesto 
sint media et institutiones, quibus ad vitam spiritualem 
et intellectualem fovendam egeant; item curet ut eorum 
honestae sustentationi atque assistentiae sociali, ad nor
mam iuris, prospiciatur. 

The diocesan Bishop is to have special concern for the priests, to whom 
he is to listen as his helpers and counselors. He is to def end their rights 
and ensure that they fulfil the obligations proper to their state. He is to see 
that they have the means and the institutions needed for the development 
of their spiritual and intellectual life. He is to ensure that they are pro
vided with adequate means of livelihood and social welfare, in accordance 
with the law. 

SOURCES: LG 28; CD 16; PO 20, 21; ES I, Introductio, 7, 8; DPMB 107-
117 

CROSS REFERENCES: cc. 273-289 

COMME NTARY ------

Alberto de la Hera 

Canon 384 specifies the pastoral function of bishops in connection 
with a series of rights and obligations that, according to canon law, belong 
to the presbyters, and it devolves upon the diocesan bishops to carry out 
the respective norms in their dioceses. 

The canon declares that presbyters are the cooperators and counse
lors of the bishop, 1 using for this purpose the same words used by Vatican 
II (PO 7): Bishops, "because of the gift of the Holy Spirit that has been 
given to priests at their ordination, will regard them as their indispensable 
helpers and advisers in the ministry and in the task of teaching, sanctify
ing and shepherding the people of God." 

Inasmuch as the presbyters fulfill this dual mission, the responsibil
ity of the bishop shall be "the burden of sanctifying their priests;" "to exer
cise the greatest care in the progressive formation of their diocesan body 
of priests." "They should be glad to listen to their priests' views and even 

1. Cf. Y.M.J. CONGAR, Santa Iglesia (Barcelona 1965), pp. 214-270; J. HERVADA, Elementos 
de derecho constitucional can6nico (Pamplona 1987), p. 305. 
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consult them and hold conferences with them about matters that concern 
the needs of pastoral work and the good of the diocese" (PO 7). These 
conciliar norms have found their technical manifestation in the Code. 
Thus, canon 384 specifies three aspects in which the bishops must care for 
their clergy: def ending their rights and ensuring that they fulfill their obli
gations; providing them the means for their spiritual and intellectual de
velopment; and providing them the necessary care for their material 
needs. 

Each of these points comes from one or more of the canons of chap
ter III, title III, particular I, book II of the Code: "The Obligations and 
Rights of Clerics."2 The obligations are indicated in canons 273-277, and 
they refer in particular to obedience and cooperation with the bishop in 
the pastoral duties and their own sanctity of life. Among the rights we can 
note the right to obtain-except those who do not possess the respective 
power of orders and of ecclesiastical governance-the offices required for 
the exercise of said powers (c. 274 § 1), and the right to associate with 
other clerics in order to achieve the purposes befitting the clerical state 
(c. 278).3 

The bishop must provide for the spiritual and intellectual needs of 
the presbyters, ensuring them the means indicated in canon 279. 

With respect to the material needs of the persons serving the Church, 
the bishop must provide the clerics salaries commensurate with their 
rank, office and circumstances, "such that it provides for the necessities 
of their life and for the just remuneration of those whose services they 
need" (c. 281 § 1).4 The mention of the different ranks and circumstances 
of each of the clerics takes into account the demands of just distribution 
that at the beginning, in the development phase of the Code, seemed to be 
favoring over-egalitarianism, which was wisely abandoned in the final 
wording of the norm. 5 As for the rest, as also established as an obligation 
of the bishop in canon 384, presbyters must be ensured necessary social 
welfare, which is also indicated in the Code, to provide "as they may need 
in infirmity, sickness or old age" (c. 281 § 2).6 

In short, canon law has set forth the extensive series of precepts that 
were included in Directory on the Pastoral Ministry of Bishops 107-117, 
which discuss, with the detail characteristic of that document, the rela
tionship between the bishop and the diocesan clergy. 

2. Cf. T. RINC6N-PEREZ, commentary on book I, part I, title III, chapter III: "The 
Obligations and Rights of Clerics," in Pamplona Com. 

3. Cf. A. DE LA HERA, "El derecho de asociaci6n de los clerigos y sus limitaciones," in !us 
canonicum 23 (1983), pp. 171-197. 

4. Cf. J. DE OTADUY, Regimenjuridico espaiiol del trabajo de eclesidsticos y de religiosos 
(Madrid 1993), pp. 34-39. 

5. Cf. T. RINC6N-PEREZ, commentary on c. 281, in Pamplona Com. 
6. Cf. DE OTADUY, Regimenjuridico, pp. 39-41. 
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Episcopus dioecesanus vocationes ad diversa ministeria 
et ad vitam consecratam quam maxime foveat, speciali 
cura vocationibus sacerdotalibus et missionalibus adhi
bita. 

The diocesan Bishop must in a very special way foster vocations to the 
various ministries and to consecrated life, having a special care for 
priestly and missionary vocations. 

SOURCES: LG 27; CD 15; OT 2; AG 20; DPMB 118-119, 197; MR 38-39 

CROSS REFERENCES: c. 233 

COMME NTARY ------

Alberto de la Hera 

The need to foster vocations in the Church constitutes a constant 
pastoral concern of the hierarchy, shared by priests and the people. Al
though to a very limited degree, canon 1353 of the 1917 Code already dis
cussed this subject, recommending that priests, especially parish priests, 
foster priestly vocations, mainly among boys showing signs of attraction 
for that kind of life. Later, Pius XII, in the motu proprio Cum nobis of No
vember 4, 19411 created the Pontifical Work for Priestly Vocations, in view 
of a new reality of a world increasingly in need of priests ( cf. OT 2). 

From that time on, the gradual decrease in the number of vocations 
was of more and more concern to the Church, and several pontiffs have 
dedicated particular attention to the matter: Pius XII, Apostolic Exhorta
tion Mentis nostrae (1950); John XXIII, Address to the First International 
Congress on Vocations for the States of Perfection (1961); and Paul VI, 
Apostolic Letter Summi Dei Verbum (1963). In short, Vatican II dedicated 
the Decree Optatam totius to priestly formation, with particular emphasis 
on the matter of fostering and caring for vocations. Canon 233 of the 
Code, which discusses this matter, constitutes a summary of Optatam to
tius 2 and establishes that "diocesan bishops, who must show the greatest 
concern to promote vocations, are to instruct the people entrusted to 
them on the importance of the sacred ministry and the need for ministers 
in the Church. They are to encourage and support initiatives to promote 
vocations, especially works established for this purpose." 

1. AAS 33 (1941), p. 479. 
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Canon 385 briefly and concisely reiterates this mandate that the leg
islator directs to diocesan bishops, including, in the duty of these bishops 
to foster vocations, all aspects of dedication to the sacred ministry: 
priestly, missionary and religious vocations. In an expression as con
densed as this canon, a concrete norm is set forth, with which diocesan 
bishops must comply, which summarizes the detailed statement made re
garding this duty of pastors in the Directory on the Pastoral Ministry of 
Bishops 197, which discusses in detail the fostering, especially through di
ocesan works for vocations (parallel on the diocesan level to the Pontifi
cal Work for Priestly Vocations created by Pius XII in 1941, which still is 
found in the Congregation for Catholic Education), on priestly and diacon
ate vocations, religious vocations of both sexes, and vocations of conse
crated laity to ecclesial service. 
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§ 1.  Veritates fidei credendas et moribus applicandas 
Episcopus dioecesanus fidelibus proponere et illus
trare tenetur, per se ipse frequenter praedicans; 
curet etiam ut praescripta canonum de ministerio 
verbi, de homilia praesertim et catechetica institu
tione sedulo serventur, ita ut universa doctrina 
christiana omnibus tradatur. 

§ 2.  Integritatem et unitatem fidei credendae mediis, 
quae aptiora videantur, firmiter tueatur, iustam 
tamen libertatem agnoscens in veritatibus ulterius 
perscrutandis. 

§ 1. The diocesan Bishop is bound to teach and illustrate to the faithful 
the truths of faith which are to be believed and applied to behaviour. 
He is himself to preach frequently. He is also to ensure that the provi
sions of the canons on the ministry of the word, especially on the 
homily and catechetical instruction, are faithfully observed, so that 
the whole of Christian teaching is transmitted to all. 

§ 2. By whatever means seem most appropriate, he is firmly to defend the 
integrity and unity of the faith to be believed. However, he is to ac
knowledge a just freedom in the further investigation of truths. 

SOURCES: § 1: cc. 336 § 2, 1327 § 1; Benedictus PP. XV, Enc. Humani ge
neris, 15 Jun. 1917 (AAS 9 [1917] 305-317); SCCong Norrnae, 
28 Jun. 1917 (AAS 9 [1917] 328-334) Pius PP. XII, Alloc., 
31 May 1954 (AAS 46 [1954] 314-315; LG 25 ; CD 13, 14; 
DPMB 55-65 
§ 2: c. 336 § 2; LG 23; GE 10; GS 62; DPMB 63, 65, 75 

CROSS REFERENCES: cc. 762-780, 793ff, 806, 823, 882, 1366, 1369, 1371 

COMME NTARY ------

Alberto de la Hera 

1. This canon follows what is a pastoral approach regarding recom
mendations the Code makes to diocesan bishops. He is to do this for the 
faithful entrusted to him through exhortations, council and care. More
over this canon emphasizes the serious juridic duty of pastors to comply 
in whatever way possible with the laws concerning the acts of governance 
and the hierarchy. 
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Doctrine1 has discussed at length the thesis of the three powers in 
the Church-order, jurisdiction, and magisterium-and especially the 
exact nature of the latter, a power distinct from the other two, or that is a 
part of one of them, especially the power of jurisdiction. 2 In any event, 
without going into a scientific discussion, we can see how it is evident that 
"throughout the whole of the 1983 Code, the ministries of teaching, sancti
fying, and governing are not separate areas, but are continually overlap
ping for the fulfillment of a single mission: that of discharging the 
priesthood of Christ. "3 

Canon 386 focuses on the pastoral exercise by diocesan bishops of 
the power of magisterium. Several other canons in different parts of the 
Code refer to this power. In particular, the introduction in the supreme 
body of law in all of book III, concerning "The Teaching Office of the 
Church" (which in the 1917 Code only was a part of the section, the fourth 
part of book III "De rebus") is ample testimony to the importance that the 
legislator today places on the exercise of the ecclesiastical magisterium. 
Thus the importance of the canon that specifies for the diocese this power 
entrusted to the bishop, and with him the priests, catechists, teachers and 
scholars, in whose work the unity of faith and the freedom in investigation 
and exposition of revealed truth must also shine. 

2. In the first place, the canon proclaims the personal duty of the 
bishop to exercise the magisterium on his own, teaching and explaining to 
the faithful the truths of faith that must be believed and lived, that is, the 
doctrine of the Church regarding faith and morals. According to Vatican II, 
"By preaching everywhere the Gospel, welcomed and received under the 
influence of the Holy Spirit by those who hear it, the apostles gather to
gether the universal Church" (LG 19); "in that way, then, with priests and 
deacons as helpers, the bishops received the charge of the community, 
presiding in God's stead over the flock of which they are the shepherds in 
that they are teachers of doctrine ... " (LG 20). 

In the exercise of this duty to teach, canon 386 recommends that the 
diocesan bishop personally preach often, and that he ensure compliance 
with the canons covering the ministry of the word, especially on the hom
ily and catechetical instruction. The two chapters of title I, "The Ministry 

1. Cf. CONGAR, Santa Iglesia, pp. 183-213; J. HERVADA, Elementos de derecho 
constitucional can6nico (Pamplona 1987), pp. 235-250; A. DE LA HUERGA, "La Iglesia de la 
caridad y la Iglesia del derecho," in La potestad en la Iglesia (Barcelona 1960), pp. 31--40. 

2. Cf. J.A. FUENTES ALONSO, "La funci6n de ensefiar, " in Manual de derecho can6nico, 
2nd ed. (Pamplona 1991), pp. 427-458; J.L. SANTOS, "La funci6n de enseflar, en la parroquia," 
in J. MANZANARES- A. MOSTAZA-J.L. SANTOS, Nuevo derecho parroquial (Madrid 1988), pp. 87-
91 ;  A. MOSTAZA, "Regulaci6n del culto divino y del magisterio eclesiastico," in Derecho 
can6nico (Pamplona 1975), pp. 370-376; E. LABANDEIRA, Tratado de derecho administrativo 
can6nico, updated 2nd ed. (Pamplona 1993), pp. 68-75. 

3. J.L. GUTIERREZ, commentary on c. 386, in Pamplona Com. 
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of the Divine Word," of book III of the Code establish the norms that, ac
cording to canon 386, the diocesan bishop must carry out in this area, 
namely, chapter I, canons 762-772, which discusses "Preaching the word 
of God," and chapter II, canons 773-80, on "Catechetical Formation." 
While canon 773 indicates that "it is pastors of souls especially who have 
the serious duty of attending to the catechesis of the Christian people," 
the new Catechism of the Catholic Church in turn states that "the task of 
giving an authentic interpretation of the word of God, whether in its writ
ten form or in the form of Tradition, has been entrusted to the living teach
ing office of the Church alone. Its authority in this matter is exercised in 
the name of Jesus Christ. This means that the task of interpretation has 
been entrusted to the bishops in communion with the successor of Peter, 
the Bishop of Rome" (no. 85). 

To this we can add Catholic education in educational institutions 
( cc. 793ft) and the use of the means of social communication ( c. 822). 4 

3. While the magisterial duty of the bishop obligates him to preach 
and to foster preaching, paragraph two of the canon sets forth a duty with
out which this latter obligation could even be prejudicial to its own objec
tives because the relationship between preaching and authentic teaching 
of the faith would be uncontrolled, and, in turn, the right of the faithful 
to receive the truth would be thwarted.5 The canon recommends that 
bishops defend the integrity and unity of the faith and, at the same time, 
respect freedom in investigation of the truth. 6 The Code offers the dioce
san pastor the means to be able to maintain those essential values in his 
diocese. Thus, canon 806 grants the diocesan bishop competence over 
Catholic schools, which he must watch over and visit precisely in order to 
comply with the provisions of canon 386 § 2. 7 Canon 823 entrusts him with 
the duty and grants him the right to demand that the faithful submit to his 
judgment regarding writings on faith and morals, and he must condemn 
those that in that area are harmful. 8 It should be noted that it is not simply, 
in both situations-schools and books-a matter of the authority to con
demn morally, but rather an actual right that seriously obligates the bishop 
to put it into practice and the faithful to submit to the respective decisions 

4. Cf. J.A. FUENTES ALONSO, "La funci6n de ensefiar," in Manual de derecho can6nico, cit. ,  
pp. 454-457. 

5. Cf. C.J. ERRAzURIZ M., fl 'munus docendi Ecclesiae ': diritti e doveri dei fedeli (Milan 
1991 ), pp. 17-76. Regarding the rights of the faithful in the Church, cf. J . HERV ADA, Elementos 
de derecho constitucional can6nico (Pamplona 1987), ch. IV. 

6. Cf. HERVADA, ibid., pp. 140-143; ERRA.zURIZ, ibid., pp. 166-182. 
7. Cf. J.A. FUENTES ALONSO, "La funci6n de ensefiar," in Manual de derecho can6nico, cit. ,  

pp. 451-452. 
8. Ibid. , pp. 434-435. 
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of the bishops. Book VI of the Code, "Sanctions in the Church," does not 
fail to indicate delicts defined as handing over one's children to be 
brought up in a non-Catholic religion ( c. 1366) or blasphemy through the 
means of social communication (c. 1369), as well as teaching doctrine 
condemned by the Church (c. 1371). In the latter case, it expressly pro
vides that the bishop must warn the guilty party and punish him if he does 
not retract. 9 

9. Regarding the relationship between the magisterium and the liberty of the faithful to 
receive, deepen, and diffuse the word of God, cf. ERRAZURIZ., fl 'munus docendi Ecclesiae, '  
passim; FUENTES ALONSO, "La funci6n de ensefiar, " pp. 434-435. 
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Episcopus dioecesanus, cum memor sit se obligatione te
neri exemplum sanctitatis praebendi in caritate, humili
tate et vitae simplicitate, omni ope promovere studeat 
sanctitatem christifidelium secundum uniuscuiusque pro
priam vocationem atque, cum sit praecipuus mysteriorum 
Dei dispensator, iugiter annitatur ut christifideles suae 
curae commissi sacramentorum celebratione in gratia 
crescant utque paschale mysterium cognoscant et vivant. 

Mindful that he is bound to give an example of holiness in charity, humility 
and simplicity of life, the diocesan Bishop is to seek in every way to pro
mote the holiness of Christ's faithful according to the proper vocation of 
each. Since he is the principal dispenser of the mysteries of God, he is to 
strive constantly that Christ's faithful entrusted to his care may grow in 
grace through the celebration of the sacraments, and may know and live 
the paschal mystery. 

SOURCES: LG 26, 27, 41; CD 15, 16; DPMB 21-23, 28 

CROSS REFERENCES: cc. 210, 369, 375 § 1 

COMME NTARY ------

Alberto de la Hera 

The canon briefly emphasizes the duty of the bishop to exercise the 
sanctifying office in his diocese, "since he is, " according to the single para
graph of the canon, "the principal dispenser of the mysteries of God." In 
Christus Dominus 15, we find the same expressions more extensively de
veloped that has the same content of this canon: "In exercising their mis
sion of sanctification bishops should be mindful of the fact that they have 
been chosen from among men and made their representatives before God 
to offer gifts and sacrifices in expiation of sins." "They should therefore 
see to it that the faithful know and live the paschal mystery more deeply 
through the Eucharist, forming one closely-knit body, united by the char
ity of Christ." "As spiritual guides of their flocks, bishops should be zeal
ous in promoting the sanctity of their clergy, their religious and their laity 
according to the vocation of each individual, remembering that they are 
under an obligation to give an example of sanctity in charity, humility and 
simplicity of life." 
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The Code has accepted and repeated these words, precisely outlin
ing the sanctifying office of the Church: 1 the bishop shall give an example 
of holiness in order to promote the holiness of his faithful. This holiness 
shall be achieved and lived by each according to his or her personal voca
tion; spiritual life revolves around the sacraments, vehicles of grace; the 
center of which is the paschal mystery. 2 Christ sent the apostles that "the 
work of salvation ... should be set in train through the sacrifice and sacra
ments, around which the entire liturgical life revolves" (SC 6). 3 

Each of these statements in turn also has support in other texts of 
the Code. As indicated in canon 369, the portion of the people of God that 
is the diocese is "close to its pastor and gathered by him through the Gos
pel and the Eucharist in the Holy Spirit. "4 For their part, "bishops . . .  are to 
be the teachers of doctrine, the priests of sacred worship" (c. 375 § 1).5 

The faithful "are called, each according to his or her particular condition , 
to exercise the mission which God entrusted to the Church to fulfill in the 
world" (c. 204 § 1).6 "All the faithful, each according to his or her own con
dition, must make a wholehearted effort to lead a holy life" (c. 210).7 "The 
most august sacrament is the holy Eucharist, in which Christ the Lord 
himself is contained, offered and received" ( c. 897). 8 "The faithful are to 
hold the holy Eucharist in the highest honor. They should take an active 
part in the celebration of the most august Sacrifice . . .  " ( c. 898). 9 

Thus, canon 387 is a summary of the Church's doctrine on the voca
tion of the faithful to holiness, and the means for achieving it , applied to 
the episcopal exercise of the sanctifying office within the diocese. 

1. Cf. regarding the sanctifying function of the Church, T. RINC6N-PEREZ, "Disciplina 
can6nica del culto divino," in Manual de derecho can6nico, 2nd ed. (Pamplona 1991) ,  
pp. 463-465. 

2. Cf. J. MANZANARES, "Funci6n de santificar," in J. MANZANARES-A. MOSTAZA-J.L. SANTOS, 
Nuevo derecho parroquial (Madrid 1988), p. 1 13. 

3. Cf. RINC6N-PEREZ, "Disciplina can6nica del culto divino," pp. 461-463. 
4. Cf. ibid., p. 464. 
5. Cf. R. JULIAN REY, El obispo diocesano en la genesis de la "Lumen Gentium" 

(Pamplona 1977), p. 89. 
6. Cf. J. HERVADA, Elementos de derecho constitucional can6nico (Pamplona 1987), 

pp. 95-96. 
7. Cf. ibid., p. 96. 
8. Cf. RINC6N-PEREZ, "Disciplina can6nica del culto divino," p. 496. 
9. Cf. J. MANZANARES, "Eucaristia," in J. MANZANARES-A. MOSTAZA-J.L. SANTOS, Nuevo 

derecho parroquial (Madrid 1988), pp. 177-178 and 193-195. 
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§ 1 .  Episcopus dioecesanus, post captam dioecesis pos
sessionem, debet singulis diebus dominicis aliisque 
diebus festis de praecepto in sua regione Missam pro 
populo sibi commisso applicare. 

§ 2. Episcopus Missam pro populo diebus, die quibus in § 
1 ,  per se ipse celebrare et applicare debet; si vero ab 
hac celebratione legitime impediatur, iisdem diebus 
per alium, vel aliis diebus per se ipse applicet. 

§ 3. Episcopus cui praeter propriam dioecesim aliae, ti
tulo etiam administrationis, sunt commissae, obliga
tioni satisfacit unam Missam pro universo populo 
sibi commisso applicando. 

§ 4. Episcopus qui obligationi, de qua in §§ 1-3, non sa
tisfecerit, quam primum pro populo tot Missas appli
cet quot omiserit. 

§ 1. After he has taken possession of the diocese, the diocesan Bishop 
must apply the Mass for the people entrusted to him on each Sunday 
and on each holyday of obligation in his region. 

§ 2. The Bishop must himself celebrate and apply the Mass for the people 
on the days mentioned in § 1; if, however, he is lawfully impeded from 
so doing, he is to have someone else do so on those days, or do so 
himself on other days. 

§ 3. A Bishop who, in addition to his own, is given another diocese, even 
as administrator, satisfies the obligation by applying one Mass for all 
the people entrusted to him. 

§ 4. A Bishop who has not satisfied the obligation mentioned in §§ 1-3, is 
to apply as soon as possible as many Masses for the people as he has 
omitted. 

SOURCES: § 1: c. 339 § 1; Paulus PP. VI, mp Mysterii Paschalis, 14 feb. 
1969 (AAS 61 [1969) 222-226); SCC Deer. Litteris Apostoli
cis, 25 iul. 1970 
§ 2: C. 339 § 4 
§ 3: C. 339 § 5 
§ 4: C. 339 § 6 

CROSS REFERENCES: c. 897 
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COMMENTARY ------

Alberto de la Hera 

Canon 388 specifies one of the duties of the diocesan bishop, related 
to his sanctifying office with regard to the diocese. The preceding canon 
already indicated his obligation to promote with all his might the holiness 
of his faithful. In connection with all this, he is reminded that he must 
favor the participation of the faithful in the sacraments, especially the Eu
charist. 

In accordance with this norm of canon 387, canon 388 imposes on 
the bishop the special duty to seek the holiness of his faithful by offering 
Holy Mass for them. In fact, in the words of the Code, it "is the summit and 
the source of all worship and Christian life. By means of it the unity of 
God's people is signified and brought about" (c. 897). The diocesan 
bishop, inasmuch as he has the duty to promote and foster the unity and 
holiness of Christian life, possesses an obligation inherent to his office 
with respect to the people of God entrusted to him, such that these people 
directly benefit by the celebration of the Eucharist by the pastor of the di
ocese. Since he is responsible to God for the diocese, the bishop must put 
all his faithful on the altar before the eyes of Christ, imploring for all the 
graces that through Holy Sacrifice are shed over the Church. This is not in 
vain, as the Council notes, "The bishop is to be considered as the High 
Priest of his flock from whom the life in Christ of his faithful is in some 
way derived and upon whom it in some way depends" (SC 41). 

One can inf er from this same legal text that the duty indicated for the 
bishop in canon 388, that he celebrate Mass for his people on holy days, is 
not a mere recommendation or pious exhortation, but an unavoidable ob
ligation. This, in fact, consists of the norm to apply for the people of the 
diocese-as many as are entrusted to the bishop as a whole-Mass every 
Sunday and holy day of obligation in the diocese. Once the norm is estab
lished, the rest of the canon makes it clear that it is an unavoidable duty, 
inasmuch as the text is designed to foresee all possible contingencies that 
may prevent compliance with the precept and to indicate alternative ways 
of compliance, so that this provision will absolutely under no circum
stances fail to be complied with. Doctrine, when considering if priests 
have the obligation to celebrate the Holy Mass daily or frequently, in con
nection with the exhortation to this effect in canon 904, points out that "a 
true obligation may arise for other reasons: by reason of an office entail
ing the care of souls, for the 'missa pro populo' (cf. cc. 388 and 534) as 
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well as for the need to celebrate it 'as frequently as necessary to attend to 
his ministry'." 1 

This is a matter of a duty of the bishop that is impossible to control 
externally. No person, and consequently no authority, neither in the exter
nal forum nor in the internal forum, can determine whether the bishop has 
offered Mass for the people, unless it is done audibly (and even in that 
case the problem of not knowing the true intentions of the celebrant could 
arise). The bishop himself is the only authentic testimony of his obedience 
to the norm. As a result, non-compliance with canon 388 is practically not 
punishable in the external forum, and the bishop will be the one to answer 
to God for his conduct. The proper culpability in the internal forum admit
ted by the prelate before the confessor would lack external effects. That is 
precisely why, apart from possible sin and its absolution and appropriate 
penitence-all matters for the internal forum-the legislator has provided 
in canon 388 that any bishop who has not applied the Mass for the people 
when he should do so continues to have the duty to apply as many masses 
as he has omitted. This evidences the importance given to the benefit that 
the people have the right to expect that the Holy Mass be offered for them, 
which is the principal source of Christian life. 

1. J. MANZANARES, "Eucaristia," in J. MANZANARES-A. MOSTAZA-J.L. SANTOS, Nuevo derecho 
parroquial (Madrid 1988), p. 182. 
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Tit. I. Ch. II. Art. 2. Diocesan Bishops c. 389 

Frequenter praesit in ecclesia cathedrali aliave ecclesia 
suae dioecesis sanctissimae Eucharistiae celebrationi, in 
festis praesertim de praecepto aliisque sollemnitatibus. 

He is frequently to preside at the celebration of the most holy Eucharist in 
the cathedral Church or in some other Church of his diocese, especially 
on holydays of obligation and on other solemnities. 

SOURCES: SC 41; LG 26; DPMB 81; EMys 7, 42 

CROSS REFERENCES: cc. 369, 386, 899 § 2, 1217 § 2 

COMME NTARY ------

Alberto de la Hera 

For many reasons, the cathedral church is the main church of the di
ocese, in a way the mother and major center of diocesan liturgical life. 
Canon 1217 § 2 provides for a special solemnity in its dedication. It is the 
suitable location for the taking possession of the see by the diocesan 
bishop (c. 382). The cathedral chapter possesses a unique role and a par
ticular task in the diocese.1 These facts, which are proof of the dignity of 
the cathedral church, are valued by an ancient tradition of the universal 
Church, the manifestations of which are not only juridical and liturgical, 
but also artistic, and constitute one of the elements that shapes Christian
ity. 

Therefore, there is no particular reason behind the legislator's rec
ommendation that the diocesan bishop (grammatically c. 389 does not 
have a subject for this obligation, but there can be no doubt about to 
whom it refers) use his cathedral for such a special act in the life of the di
ocese as the pastor celebrating Mass, especially on those days that he has 
an obligation to also off er Mass for his people. 

The Code also includes the provision of Vatican II in the Constitution 
on the Sacred Liturgy: "Therefore, all should hold in the greatest esteem 
the liturgical life of the diocese centered around the bishop, especially in 
the cathedral church" (SC 41). 

Nonetheless, the canon does not limit this exhortation or mandate of 
the legislator-celebration of Holy Mass by the bishop before the people 

1. Cf. the title "El cabildo catedral," in J.L. GUTIERREZ, "Organizaci6n jerarquica de la 
Iglesia," in Manual de derecho can6nico, 2nd ed. (Pamplona 1991), pp. 395-397. 
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in the principal liturgical solemnities-to the cathedral Church. In many 
cases, geographical , social , demographic or other circumstances would 
make it difficult for many of the faithful of the entire diocese to attend at 
the cathedral. In other cases, the feast of the day related to a saint or given 
devotion may be the object of worship in other churches.2 

Consequently, the bishop must celebrate Mass publicly and often , on 
days of obligation and other solemnities. This is the first aspect of the duty 
that canon 389 indicates. In the second place , it is at his discretion and de
pends on his knowledge of the needs of the diocese whether to do it in the 
cathedral or, when he deems it preferable , in other churches in his diocese 
(cf. DPMB 81). 

2. Regarding the various classes of churches and Eucharistic adoration therein, cf. 
T. RINC6N-PEREZ, "Disciplina can6nica del culto divino," in Manual de derecho can6nico, 2nd 

ed. (Pamplona 1991), pp. 593-596. 
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Tit. I. Ch. II. Art. 2. Diocesan Bishops c. 390 

Episcopus dioecesanus in universa sua dioecesi pontifi
calia exercere potest; non vero extra propriam dioecesim 
sine expresso vel saltem rationabiliter praesumpto Ordi
narii loci consensu. 

The diocesan Bishop may carry out pontifical functions throughout his di
ocese. He may not do so outside his diocese without the consent of the 
local Ordinary, either expressly given or at least reasonably presumed. 

SOURCES: c. 337 § 1; PAULUS PP. VI, Instr. Pontificales ritus, 21 Jun. 
1968 (AAS 60 [1968] 406-412); DPMB 81 

CROSS REFERENCES: cc. 134 § 2, 369, 386, 899 § 2 

COMME NTARY 

Alberto de la Hera 

Neither this canon nor any other part of the Code defines or deter
mines what should be understood as pontifical functions. Canon 2 ex
pressly provides that the Code does not normally determine liturgical 
rites, while for their part current liturgical laws remain in force. There
fore, we must refer to these laws in a commentary on a canon discussing a 
subject in which a liturgical matter and a jurisdictional matter are present 
at the same time. Therefore, for the purposes of the celebration of pontifi
cal functions, other basic liturgical documents, such as the motu proprio 
Pontificalia insignia of June 21, 1968 and the Instruction Pontificales 
ritus of the Sacred Congregation for Rites of the same date must be kept 
in mind. 

However, Vatican II has clearly described the substantial, theological 
and liturgical content of the pontifical celebration of the Eucharist by the 
bishop: "The principal manifestation of the Church consists in the full, ac
tive participation of all God's holy people in the same liturgical celebra
tions, especially in the same Eucharist, in one prayer, at one altar, at 
which the bishop presides, surrounded by his presbyterium and by his 
ministers" (SC 41). 

This type of celebration clearly has only one meaning, at least nor
mally, in the diocese that each bishop governs. It is therein, usually in his 
cathedral church, surrounded by his priests and his people, where the di
ocesan prelate will celebrate pontifical functions in order that these func
tions will have the deep meaning that the aforementioned conciliar text 
attributes to them. 
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On the other hand, the celebration of a pontifical function, on the 
part of the diocesan bishop, entails something more than normal presiding 
over the celebration of the Eucharist on the part of the celebrating priest. 
In this celebration, in the eucharistic assembly, the bishop or the presby
ter act in the person of Christ, presiding over the community of the faith
ful (c. 899 § 2). In the celebration described in canon 390, the bishop 
presides with particular solemnity in the exercise of his function as "high 
priest of his flock" (SC 41) and thus also manifests his office as the 
teacher and minister of governance. He possesses all this in its full sense, 
in fact, in the diocese of which he is the head. 

The legislator does not prohibit the diocesan bishop in any way from 
the celebration of pontifical functions outside of his diocese. Of course, 
the legal text does not discuss other minor, even eucharistic, ceremonies 
that the bishop may celebrate outside the boundaries of his territory. The 
reference is to this liturgical function that, by having the meaning we at
tribute to it, loses in a certain way its raison d'etre when the bishop is not 
surrounded by his people, his presbyterate and his ministers. 

Nonetheless, the celebration of pontifical functions outside the dioc
esan boundaries could be justified for many different reasons, for exam
ple, on the occasion of pilgrimages in which a portion of his own people 
and presbyterate accompany him, or when the bishop is called to preside 
over the celebration of a solemn festivity, for example, in its city of origin, 
or for any other reasons that would not need to be mentioned. In such 
cases, the Code requires that the bishop obtain the express or reasonably 
understood consent of the local ordinary in which the ceremony he is to 
preside over will take place. 

Thus it is within the discretion of the local diocesan authority to de
cide the advisability of holding a liturgical celebration at which it would 
devolve upon him to preside pursuant to conciliar provisions and those of 
the Code, and which would, on the other hand, be presided over by the 
pastor of the other diocese. 
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391 § 1 .  Episcopi dioecesani est Ecclesiam particutarem sibi 
commissam cum potestate tegistativa, exsecutiva et 
iudiciali regere, ad normam iuris. 

§ 2.  Potestatem tegistativam exercet ipse Episcopus; po
testatem exsecutivam exercet sive per se sive per Vi
carios generates aut episcopates ad normam iuris; 
potestatem iudiciatem sive per se sive per Vicarium 
iudiciatem et indices ad normam iuris. 

§ 1. The diocesan Bishop governs the particular Church entrusted to him 
with legislative, executive and judicial power, in accordance with the 
law. 

§ 2. The Bishop exercises legislative power himself. He exercises execu
tive power either personally or through Vicars general or episcopal 
Vicars, in accordance with the law. He exercises judicial power either 
personally or through a judicial Vicar and judges, in accordance with 
the law. 

SOURCES: § 1: c. 335 § 1; SCCouncil Resol. , 19 feb. 1921 (AAS 13 [1921] 
228-230); Signatura Decisio, 15 dee. 1923 (AAS 16 [1924] 
105-112); Pius PP. XII , Enc. Mystici Corporis, 29 iun. 1943 
(AAS 35 [1943] 211-212); LG 27; DPMB 32-38 
§ 2: cc. 362, 366 § 1, 368, 369, 1572, 1573; CD 27; C0MMISSIO 
CENTRALIS C00RDINANDIS POST C0NCILIUM LAB0RIBUS 
ET C0NCILII DECRETIS INTERPRETANDIS Resp. , 10 iun. 1966 
(AAS 60 [1968] 361); ES I ,  14 § 2 

CROSS REFERENCES: cc. 129, 131, 134 § 3, 135, 375, 381 § 1, 406-407, 
445-446, 455, 466, 472-476, 479, 1419, 1421, 1423 

COMMENTARY ------

Valentin Gomez-Iglesias C. 

l .  Office of governance and power of jurisdiction of the diocesan 
bishop 

a) Canon 391, within the article on diocesan bishops, introduces a se
ries of canons ref erring to the scope of the office of governance and, to be 
precise, within that sphere, to that specific manner of governance which 
consists of exercising power of governance or of jurisdiction ( cf. c. 129). 
Before going into the particular aspects presented by the canon, it seems 
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appropriate to set the office of governance and the power of jurisdiction 
into the broadest framework of the munus pastorale of the diocesan 
bishop. 

"That office, however, which the Lord committed to the pastors of 
his people, is, in the strict sense of the term, a service, which is called very 
expressively in Sacred Scripture a diakonia or ministry" (LG 24). 1 To be 
precise, the service or ministry that devolves upon the bishops is to be 
"teachers of doctrine, ministers of sacred worship and holders of office in 
government" (LG 20; cf. c. 375 § 1). Even more specifically, the service or 
ministry of the diocesan bishop-his munus pastorale-consists of that 
triple function of teaching, sanctifying and governing the particular 
church entrusted to him as the Vicar and legate of Christ (cf. LG 25-27).2 

The diocesan bishop's office of ruling or governing has various mani
festations ranging from "counsel, exhortations and examples" to "sacred 
power" (LG 27). This power is referred to in canon 381, the first article 
discussing diocesan bishops, stating that upon these bishops in their dio
ceses devolves "all the ordinary, proper and immediate power required for 
the exercise of his pastoral office, except in those matters which the law 
or a decree of the Supreme Pontiff reserves to the supreme or to some 
other ecclesiastical authority" (cf. LG 27). Canon 382 indicates at which 
time the diocesan bishop begins to exercise the rights and obligations of 
his office. In turn, canons 383-390 contain a series of counsels, exhorta
tions and guidance for the diocesan bishop for the best performance of his 
episcopal ministry, which are situated on the other hand within the scope 
of the offices of teaching and sanctifying ( cf. c. 383). Unlike these canons, 
canon 391, with clear technico-juridical language and in basic accordance 
with canon 381, contains a specification and statement of the content and 
exercise of the proper, immediate and ordinary power of the diocesan 
bishop : "The diocesan bishop governs the particular church entrusted to 
him with legislative, executive and judicial power, in accordance with the 
law" (cf. LG 27). 

b) In the doctrine and legislation prior to Vatican II, the episcopal 
ministry was seen mostly in the light of the function of governing and, 
more specifically, of the power of jurisdiction, while the function of teach
ing and sanctifying remained somewhat in the background. 

1. Cf. V. G6MEZ-IGLESIAS C., "Acerca de la autoridad como servicio en la Iglesia," in PCILT, 
Ius in vita et in missione Ecclesiae (Vatican City 1994), pp. 193-217. 

2. Cf. J. LECUYER, "Il triplice ufficio del vescovo," in G. BARAUNA, La Chiesa del 
Vaticano II (Florence 1965), pp. 851-871; U. BETTI, La dottrina sull 'episcopato del Concilio 
Vaticano 11: il capitolo II della costituzione dommatica "Lumen Gentium" (Rome 1984); 
P. GOYRET, El "munus regendi " de los obispos respecto a las Iglesias particulares en 
"Lumen Gentium, "27  (Rome 1990). 
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As a result of a recent revitalization of the awareness of the mission 
of authority in the Church as a ministry, as service,3 there began to be 
more of an insistence on the pastoral nature of the episcopal ministry in 
its three dimensions of teaching, sanctifying and ruling or governing.4 

Thus canon 391 is preceded by other canons referring rather to the scopes 
of the offices of teaching and of sanctifying. At the same time, there is 
danger in theory, and especially in practice, of undervaluing the office of 
ruling and more specifically the exercise of the power of governance or ju
risdiction as if it were not a very pastoral dimension of the episcopal min
istry, as if the best service consisted of dispensing with the exercise of 
power and almost exclusively resorting to "counsel, exhortations and ex
ample," with the serious risk of setting service up against power. 5 The re
cent magisterium has nipped this risk in the bud, reaffirming the strictly 
pastoral nature of the function of governance and specifically, the exer
cise of power. 6 Canon 391 contemplates precisely the power of gover
nance or jurisdiction as a means through which the bishop governs the 
diocese. 

Naturally, it cannot be forgotten that the bishop also governs with 
non-binding means (counsel, exhortations) and, in a broad sense, with his 
entire life and activity as pastor ( cf. LG 27; c. 387). Still, it is worth empha
sizing the need for the exercise of power and especially in its traditional 
manifestations that entail a clear juridical need for the activities: legisla
tion (laws), judgment (processes, sentences, sanctions), and administra
tion (decrees, precepts, etc.). If the bishops should dispense with the 
exercise of the power to legislate, execute or administer, and judge, re
ferred to in canon 391 § 1, they would not be able to render their unique 
service and be effective in other aspects ( counsel, exhortations, example) 
of the content of the office of governance of which the exercise of power 
constitutes a necessary, irreplaceable complement. 7 Because of the inti
mate relationship, internal connection, and reciprocal manifestation that 
takes place between the triple munera,8 they would not properly and ef
fectively exercise the function of teaching and sanctifying, 9 nor would 

3. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia, 1st ed. (Pamplona 1969), pp. 82-85; 
90-101; 116-123. 

4. Cf. J. HERVADA, Elementos de derecho constitucional can6nico (Pamplona 1987), 
pp. 237-250; J.I. ARRIETA, art. "Vescovi," in Enciclopedia giuridica, v. 32 (Rome 1994). 

5. Regarding this risk, cf. C.J. ERRAZURIZ M., Riflessioni circa il rapporto tra diritto e 
pastorate nella Chiesa ,  in D.J. ANDRES GUETIERREZ, ed. ,  Vitam impendere magisterio 
(Vatican City 1993), pp. 297-230. 

6. Cf. JOHN PAUL II, Allocution to the Roman Rota, January 18, 1990, no. 3, in AAS 82 
(1990), pp. 872-877; idem, Alocuci6n a los participantes en un simposio internacional de 
derecho can6nico, April 23, 1993, no. 6, in Comm. 25 (1993), pp. 12-16. 

7. G. PHILIPS, L'Eglise et son mystere au deuxieme Concile du Vatican, I (Paris 1967), 
pp. 351-353. 

8. JOHN PAUL II, Ap. Let. Novo incipiente, April 8, 1979, no. 3, in AAS 71 (1979), p. 397; 
also cf. K. WOJTYLA, La renovaci6n en sus fuentes (Madrid 1982), p. 178. 

9. BETTI, La dottrina, p. 437; GOYRET, El "munus regendi, "  pp. 324, 359. 
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they be complying with a grave duty: "In virtue of this power bishops have 
a sacred right and a duty before the Lord of legislating for and of passing 
judgment on their subjects, as well as of regulating everything that con
cerns the good order of divine worship and of the apostolate" (LG 27). It is 
a right-duty because that unique way of serving that is serving with power 
is rightly owing to the Church and to the faithful and Vatican II does not 
hesitate to describe it as sacred. 

This exercise of the power of governance must go hand in hand with 
constant care for the good of the diocese and will have many manif esta
tions and channels that are not strictly juridical. However, the absence of 
exercise on the part of the bishop of that "sacred right-duty" to govern 
with the legislative, executive or administrative, and judicial power the di
ocese entrusted would leave that portion of the people of God without a 
visible unifying discipline and would cause serious harm to the "com
munio in regimine" that is a necessary part of the ecclesial communion. 
In this framework, we should also stress the need to recover the very tra
ditional role of the diocesan legislation that devolves upon the diocesan 
synod ( cf. cc. 460-468). 

2. Unity, distinction, and partial separation of the power of 
governance or of jurisdiction of the diocesan bishop 

a) We already referred previously to the clear technico-juridical lan
guage of canon 391. For a correct interpretation and application of its con
tent, it seems necessary to place it within the context of the unity of 
power and distinction of functions in the Code. 

In number seven of the Principles, clear reference was made to the 
distinction of functions: "the various functions of ecclesiastical power 
should be clearly distinguished, that is, the legislative, administrative, and 
the judicial functions, and it should be adequately determined through 
which organs each of these functions is to be exercised." It is not only a 
matter of establishing the competent organs, but also of regulating the 
procedures for each type of act (legislative, administrative and judicial), 
all within the context of effective juridical protection of superiors as well 
as of subjects, to protect the exercise of ecclesiastical power from the 
least suspicion of arbitrariness, 10 and avoid the frequent instances of ju
ridical insecurity. 11 In short, it was a more complete application of the law 
of the Church concerning the technical distinction of functions that, de-

10. E. LABANDEIRA, "La distinci6n de poderes y la potestad ejecutiva," in Ius canonicum 28 
(1988), pp. 91-93. Regarding this topic , cf. the studies published in Ius canonicum 
(Pamplona 1993), pp. 143-170, 243-259, 494-497. 

1 1 .  V. G6MEZ-lGLESIAS C., "La 'aprobaci6n especifica' en la 'Pastor Bonus' y la seguridad 
juridical, " in Fidelium iura 3 (1993), pp. 362-374. 
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parting from the unique nature of ecclesiastical power, would not be a 
mere transposition to the Church of the liberal-enlightenment doctrine 
concerning the division of powers.12 In this sense, number six of the Prin
ciples reaffirmed the constitutional unity of ecclesiastical power and its 
primary personal character. At the same time, it warned that these unique 
characteristics of sacra potestas did not justify its arbitrary exercise given 
that arbitrariness is prohibited by natural divine law, by positive divine 
law, and by the same ecclesiastical law. 

The requirements of Principle six and seven were not an easy task, 
but it can be stated that the legislator of the canons performed "a delicate 
work of doctrinal and technico-juridical synthesis" in trying to harmonize 
"respect for the peculiar nature of ecclesiastical power and the need to 
prevent the sacramental origin and personal holder of this power from 
constituting an excuse for ignoring certain progress in juridical science 
and Christian anthropology." 13 In fact , the Code generally consecrated 
the distinction of functions in the exercise of ecclesiastical power in 
canon 135 § 1 which stated in clear terms that "the power of governance is 
divided into legislative, executive and judicial power, " while subsequent 
paragraphs contain general provisions for the exercise-always "modo 
iure praescripto"-of different powers. In turn, canon 391 sanctions the 
distinction of functions in the particular church , at the same time that it 
reaffirmed the ordinary and proper holder of the three powers in the per
son of the diocesan bishop. 14 Labandeira quite rightly stressed that the 
Code, especially canons 135 and 391, establishes not only a distinction of 
functions but a "distinction of powers, " not a separation or division, "as 
well as a partial separation of the organs exercising them." 15 It is "partial 
separation" because all these legal regulations have been created without 
prejudice to the unity of power in the pope and in the diocesan bishops, 
who exercise the power to make laws as well as the power to judge and 
the power to administer, while there is specialization and a certain separa
tion of powers, facilitated by this distinction, in the vicarious offices and 
in the delegated authorities.16  

Paragraph one of canon 391 precisely establishes that constitutional 
unity, and at the same time a distinction , of the power in the diocesan 
bishop , while paragraph two, without negating but affirming the unity and 
the distinction, establishes a partial separation in the exercise of the exec
utive and judicial power when attributing it also to the vicarious organs of 
the diocesan bishop. 

12. Cf. J. HERRANZ, Studi sulla nuova legislazione della Chiesa (Milan 1990), pp. 141-148. 
13. Ibid., p. 141. 
14. Ibid. , pp. 157-158. 
15. LABANDEIRA, Tratado, p. 222. 
16. Idem, La distinci6n, pp. 94 and 97. 
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b) Canon 335 of the 1917 Code established that it devolved upon the 
bishop to govern the diocese "with legislative, judicial and coercive 
power." Doctrine was not unanimous in the interpretation of the content 
of coercive power. The first schema of the Constitution on the Church of 
Vatican II, when referring to the power of the bishop, spoke generically of 
legislative power and the right and duty to coercere, cogere and punier.17 

A subsequent draft spoke of the right and duty to praescribere, adminis
trare and coercere, 18 and then in the final draft, as we have seen above, the 
content of the power of the bishop was established as ferre leges, facere 
iudicium and moderare everything related to the order of worship and of 
the apostolate (LG 27). In the explanation that the respective Commission 
gives on this latter draft, it is said that "according to traditional terminol
ogy, the three functions inherent to power of governance, that is , the 
power to promulgate laws, to judge, and to administer, in various ways, 
are set forth." 19 There was a shift from coercive power to administrative 
power, called executive power, which is the terminology used by canon 
391, together with the also traditional legislative and judicial power. 

While canon 191 of the Code, parallel to the one under discussion , 
does not contain any express reference to the exercise of the power of 
governance "according to law," canon 391-in a certain continuity with 
the preceding canon 335 of the 1917 Code that established the exercise of 
the power "in accordance with the sacred canons"-places particular em
phasis in three different passages on the exercise "according to law" of the 
power of the diocesan bishop. "The diocesan bishop governs the particu
lar church entrusted to him with legislative, executive and judicial power, 
in accordance with the law" (§  1). This established a legal principle in the 
exercise of power on the part of the bishop,20 in its formal aspects (modes 
of exercise,  procedures, etc.) as well as in its substantive aspects (mate
rial competency, subjection to the superior law, respect for customs and 
legitimate traditions, etc.). 

In fact ,  the exercise of the power of the diocesan bishop "is ulti
mately controlled by the supreme authority of the Church" and the power 
"can be confined within certain limits should the usefulness of the Church 
and the faithful require it" (LG 27). Thus canon 381 excludes from the ex
ercise of the power of the bishop "those matters which the law or a decree 
of the Supreme Pontiff reserves to the supreme authority or to some other 
ecclesiastical authority," for example, not only those competencies re-

17. Cf. Acta Synodalia S. Concilii Oecumenici Vaticani II, I-IV (Typis polyglottis 
Vaticanis 1971), p .  25. PG. MARCUZZI, "Distinzione della 'potestas regiminis' in legislativa, 
esecutiva e giudiziaria," in Salesianum 43 (1981), pp. 275-304; HERRANZ, Studi, pp. 141-169. 

18. Cf. Acta Synodalia S. Concilii Oecumenici Vaticani II, II-I (Typis polyglottis 
Vaticanis 1971), pp . 239-240. 

19. Cf. ibid., III-I (Typis polyglottis Vaticanis 1973), p. 254. 
20. Regarding the principle of legality, cf. HERRANZ, Studi, pp . 113-139; LABANDEIRA, 

Tratado, pp. 171-199. 
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served to the Roman Pontiff but also those attributed to organs collaborat
ing with him in the governance of the universal Church, the competencies 
attributed to particular councils (according to c. 445) and to the bishops' 
conferences (according to c. 455). 

Moreover, law establishes the manner in which power must be exer
cised: taking into account all universal legislation, the Code in the first 
place, and the particular legislation that it affects, always respecting the 
superior law (principle of normative hierarchy). Higher law would be, in 
addition to divine law stricto sensu, the fundamental rights of the faithful, 
the law from the supreme authority of the Church and of the organs 
collaborating with it, and the provisions of particular councils and of bish
ops' conferences, according to the aforementioned competencies, etc. 
( cf. c. 135). Pastor bonus 158 attributes to the Pontifical Council for the 
Interpretation of Legislative Texts certain control of the legislation regard
ing the consistency of the laws and general decrees of the diocesan bishop 
with the universal laws of the Church. 21 With regard to higher law, within 
the limits established by the Code itself, the diocesan bishop may dis
pense from the laws promulgated by the Roman Pontiff, by the regional or 
provincial council, or by the bishops' conference (cf. cc. 87-88). 

c) Paragraph two applies to the diocesan bishop and to the diocese 
the general norms of canons 135ff regarding the power of governance or 
of jurisdiction: "The bishop exercises legislative power himself." He can 
exercise this power by legislating alone as well as in the diocesan synod, 
in which he continues to be the only legislator ( cf. c. 466). He cannot val
idly delegate that power to other persons ( c. 135 § 2) and, therefore, to 
none of the consultative organs of the diocese, that is, the college of con
sultors (c. 502), the presbyteral council (c. 495 § 1), the episcopal council 
(c. 473 § 4), the pastoral council (c. 511), etc.22 The bishop cannot, as we 
have seen, legislate contrary to higher law (c. 135 § 2). 

The diocesan bishop possesses legislative power to incorporate and 
complement universal law: some canons of the Code provide for norma
tive development by the diocesan bishop (cc. 277 § §  2 and 3, 491 § 3, 533 
§ 3, 535 § 1, 537, 548 § 1, 755 § 2, 772 § 1, 775 § 1, 777, 838 § 4, 1316, etc.).23 

Moreover, by virtue of his legislative power, he regulates matters and is
sues not considered in universal law, including everything that may be 
necessary for the proper running of the life of the portion of the people of 
God entrusted to him. These matters, subject to regulation, may be quite 
varied: liturgy; discipline of sacramental procedure; organization of cate
chesis; Catholic schools; regulation of the diocesan, parochial, structures, 

21.  Cf. J. HERRANZ, "El Pontificio Consejo para la interpretaci6n de los textos legislativos," 
in !us canonicum 30 (1990), pp. 127-130. 
22. Cf. HERRANZ, Studi, pp. 185-187. 
23. Cf. J.L. GUTIERREZ, "La potesta legislativa del vescovo diocesano," in !us canonicum 24 

(1984), p. 523. 

813 



c. 391 Bk. II. Pt. II. Sect. II. Particular Churches . . .  G6MEZ-lGLESIAS C .  

etc.; seminaries; permanent formation of the clergy; patrimonial issues; 
penal laws; etc. All of this legislative activity constitutes the nucleus of 
particular diocesan law that now becomes very important due to the delib
erate decrease in provisions in so many areas and aspects in the current 
Code in comparison to that of 1917. 

The bishop exercises executive power "either personally or through 
vicars general or episcopal vicars, in accordance with the law" (c. 391 § 2). 
Most of the j uridical activity of the diocese is concentrated within the 
scope of the exercise of executive or administrative power. This power 
can be exercised personally by the bishop or through the vicars general 
(cf. c. 475) or through the episcopal vicars (cf. c. 476).24 The executive or 
administrative power that the bishop possesses to perform any type of ad
ministrative acts, except those reserved by the bishop or that require a 
special mandate pursuant to law ( cf. c. 4 79), devolves upon the vicar gen
eral throughout the diocese and the episcopal vicar within his sphere. 25 

This mandate is necessary for those acts entailing the exercise of execu
tive power that the canons attribute nominally to the diocesan bishop 
(cf. C. 134 § 3). 

The vicars do not have exclusive competencies with regard to the 
bishop: "in the Church there are no autonomous deconcentrated organs 
with respect to the principal organ, but all are subject to hierarchical sub
ordination, to substitution and reserve on the part of the pope or of the 
bishop." Their competencies are "concurrent and subordinate" to those of 
the bishop "with no room to ever interpret the actions of subordinates as 
interference or invasion of other competencies."26 Naturally, there is room 
for the exercise of the executive or administrative power with the use of 
personal delegation of power,27 which is regulated in canons 136-142. In 
the exercise of executive power, the bishop also makes use of the dioce
san curia ( cf. cc. 469ff). 

The diocesan bishop exercises judicial power "either personally or 
through a judicial vicar and judges, in accordance with the law" ( c. 391 
§ 2). The diocesan bishop is the judge of first instance in his diocese for 
causes not expressly excepted by law and he can exercise judicial power 
himself or through others (cf. c. 1419 § 1). Unless the small size of the dio
cese or the shortage of causes advises otherwise, the bishop must appoint 
a judicial vicar or an official other than the vicar general (cf. c. 1420). He 
must also appoint diocesan judges (cf. c. 1421). Moreover, if there is a 

24. Cf. A. VIANA, "Naturaleza can6nica de la potestad vicaria de gobierno," in Ius 
canonicum 28 (1988), pp. 99-130. 
25. Cf. idem, "Las relaciones jurfdicas entre el vicario general y los vicarios episcopales," 

in Revista espaiiola de derecho can6nico 45 (1988), pp. 251-260. 
26. LABANDEIRA, Tratado, pp. 161-162. 
27. J.I. Arrieta, art. "Vescovi," cit . 
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shortage of qualified persons, it is relatively common for several bishops 
to establish together a single inter-diocesan tribunal (cf. c. 1423). 

In the exercise of the power of governance or of jurisdiction, special 
care should be taken in the proper formalization of the acts, with an eye to 
clarity, coherence, and adequate and correct denomination of those acts. 
It is highly important to make use of the necessary advice of experts in the 
respective matters and also of the canonist as an expert on the law. An Of
ficial Bulletin of the diocese plays a major role in the development of par
ticular diocesan law which is technically organized well and in the 
effectiveness of the acts resulting from the exercise of the power of gover
nance. 
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§ 1.  Ecclesiae universae unitatem cum tueri debeat, 
Episcopus disciplinam cunctae Ecclesiae communem 
promovere et ideo observantiam omnium legum ec
clesiasticarum urgere tenetur. 

§ 2.  Advigilet ne abusus in ecclesiasticam disciplinam ir
repant, praesertim circa ministerium verbi, celebra
tionem sacramentorum et sacramentalium, cultum 
Dei et Sanctorum, necnon bonorum administratio
nem. 

§ I. Since the Bishop must defend the unity of the universal Church, he is 
bound to foster the discipline which is common to the whole Church, 
and so press for the observance of all ecclesiastical Laws. 

§ 2. He is to ensure that abuses do not creep into ecclesiastical discipline, 
especially concerning the ministry of the word, the celebration of the 
sacraments and sacramentals, the worship of God and the cult of the 
saints, and the administration of goods. 

SOURCES: § 1: c. 336 § 1; LG 23; CD 16; Paulus PP. VI, Exhort. Ap. 
Quinque iam anni, 8 dee. 1970, I (AAS 63 [1971] 100) 
§ 2: c. 336 § 2; Benedictus PP. XV, Let.. Venerabilis frater, 
15 Oct. 1921 (AAS 14 [ 1922] 7-10); SCCouncil Litt. circ., 15 
ian. 1927; SCHO Deer. Jam olim, 26 maii 1937 (AAS 29 
[ 1937] 304-305); LG 27; DPMB 65, 83, 87, 133-138 

CROSS REFERENCES: cc. 205, 375 § 2, 386-387, 1273-1290 

COMME NTARY ------

Valentin Gomez-Iglesias C. 

Obligation to promote and safeguard ecclesiastical discipline 

I .  In accordance with the preceding canon, canon 392 refers to the 
mission of the diocesan bishop to promote and safeguard ecclesiastical 
discipline within the context of the defense of the unity of the entire 
Church. 

"All Bishops have the obligation to foster and safeguard the unity of 
faith and to uphold the discipline which is common to the whole Church," 
as a manifestation of the "care and solicitude for the whole Church" 
(LG 23). This solicitude begins with determination in the exercise of all 
facets of their "munus pastorale" in his own diocese, inasmuch as "in rul-
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ing well their own churches as portions of the universal Church, they con
tribute efficaciously to the welfare of the whole Mystical Body, which, 
from another point of view, is a corporate body of churches" (LG 23).1 

There is a close and intimate relationship between the unity of the Church 
and the common discipline from the point of view of the universal Church 
as well as in its particular aspects. In fact, laws are for seeking and pro
tecting the common ecclesial good, the good of the entire Mystical Body. 
Communion is manifested and realized in their faithful compliance and ec
clesial unity. There must be harmony and a close rapport between the 
common and the particular discipline, because this particular discipline 
contributes effectively to the discipline of the entire Church, and because 
any weakening of particular discipline would contribute to the creation of 
a climate of indifference, if not contempt, for law and authority, with the 
resulting prejudice to the other particular churches and to the entire 
Church. 

2. Paragraph one of the canon echoes the cited conciliar texts, estab
lishing that by reason of his "obligation to defend the unity of the univer
sal Church, the bishop is bound to foster the discipline which is common 
to the whole Church, and so press for the observance of all ecclesiastical 
laws." Basically, this precept merely guarantees that the Church of Christ 
can be found in the various particular churches in its "unitas fidei et com
munionis" of which the bishop in his diocese is the "visible source and 
foundation" (LG 23). As communio can never be understood "as a certain 
vague feeling, but rather as an organic reality that requires a juridical 
form" (pen 2), this juridical dimension is extended to the threefold aspect 
itself: communion in faith, in the sacraments, and in the governance or 
government. 

Canon 205 explains what the bonds of communion are such that one 
can speak fully of the faithful: "faith, the sacraments and ecclesiastical 
governance." Canon 375 § 2 explains what the conditions are for which 
bishops may exercise the offices of teaching, sanctifying and governing 
that they receive through episcopal ordination: "in hierarchical commun
ion with the head of the College and its members" (cf. LG 21). The effec
tive validity of the common discipline of the Church-required by the 
same essence of the "communio hierarchica"-helps guarantee that 
threefold aspect of communion. Weakening or corruption of "communio 
in regimine" cannot fail to affect the unity and communion in the faith 
and in the sacraments. 

3. Within the common discipline of the Church, the Code plays a pre
dominant role. In the document of promulgation, John Paul II expressed 
his desire that "joy and peace, with justice and obedience, may commend 
this Code, and that what is bidden by the head will be obeyed in the body." 

1. Cf. G. PHILIPS, L'Eglise et son mystere au deuxieme Concile du Vatican, I (Paris 1967), 
pp. 308-310. 
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He recommended "its observance to the care and vigilance of all who are 
responsible" (SDL), that is, to the pastors, especially the bishops. 

Inasmuch as the Code is the supreme law for the entire Latin 
Church, failure to effectively promote its application and compliance 
would give rise to a split in the communion with the Roman Pontiff and 
thereby in the unity of the Church. On the other hand, if the worst thing 
for a law-that should remain a law-is its noncompliance, the eventual 
nonobservance of this fundamental piece of common discipline of the 
Church would imply the prevention of the carrying out in practice of a 
good part of the Council's achievements of which the Code is "an effective 
instrument" of fulfillment according to the supreme legislator (SDL ). 

Still, there is no need to limit oneself to this law of the Church. Pro
moting common discipline entails "demanding compliance with all eccle
siastical laws," universal as well as particular laws, regardless of whom 
the legislator is: an ecumenical council, the Apostolic See, particular 
councils, bishops' conferences, the current diocesan bishop or his prede
cessors. It is worth recalling that "canonical laws by their very nature de
mand observance," as John Paul II stated in Sacrae disciplinae leges. 

Promoting common discipline, however, does not entail just urging 
observance of all ecclesiastical laws, but also of all "legitimate customs." 
Canon 392 does not expressly refer to them, but canon 201, its parallel 
text in the Eastern Code, does. 

4. Paragraph two indicates, not exhaustively, some matters that must 
be the object of special vigilance on the part of the bishops in order to 
avoid abuses: "the ministry of the word, the celebration of the sacraments 
and sacramentals, the worship of God and the cult of the saints, and the 
administration of goods." Its parallel text in the Eastern Code, canon 201 
§ 2, is similar, but substitutes the reference to administration of goods 
with "the execution of pious wills." 

Canon 336 of the 1917 Code included other matters related to the 
faith-teaching of Christian doctrine and of Catholic religion-and with 
the customs of the clergy and of the faithful people, in a way set forth in 
other places in the current Code, especially in canons 386-387. The mat
ters indicated in paragraph two of the canon in question refer mostly to 
the essential content of the office of teaching and sanctifying. It is a mat
ter of protecting the authenticity of these intra-ecclesial juridical assets 
and of the rights and obligations of the faithful and of the hierarchy with 
respect to them. In the possible abuses, the "salus animarum" directly 
comes into play. But also other more collateral, human aspects-adminis
tration of assets, pious wills, etc.-take on importance in the ecclesiasti
cal discipline. The exemplary nature in these aspects is an important 
evangelical testimony accessible to all people of good will. 

5. The demand for observance of all ecclesiastical laws and of legiti
mate customs as well as suitable vigilance in order to prevent abuse in ec-
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clesiastical discipline must be effectively met. This effectiveness is 
achieved through persuasion and constant dialogue as well as with "coun
sels, exhortations and example" (LG 27) and with the exercise, when 
needed , of the power of governance: laws, decrees, precepts; and also 
judgments on the conducts that are outside communion or cause a rift in 
it, imposing the respective sanctions, if necessary, according to the norms 
of books VI and VII of the current Code. 

Moreover, in accordance with canons 23-28, customs contrary to ec
clesial discipline must be expressly, actively and diligently condemned. 
Omitting the recourse to judicial means or merely repeating general ideas 
or principles usually leads to a worsening of situations. Neither is it a mat
ter of always resorting to the higher authority to intervene, but of assum
ing, also in this respect, one's own responsibility. 

It is necessary that ecclesiastical laws be complied with in a diocese 
for intra-ecclesial justice (specifically legal justice) to be served. Without 
compliance there is no true charity or reason for real ecclesial peace, a 
condition of all true pastoral efficacy. This is a very significant visible as
pect of the same ecclesial communion. 
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In omnibus negotiis iuridicis dioecesis, Episcopus dioece
sanus eiusdem personam gerit. 

In all juridical transactions of the diocese, the diocesan Bishop acts in the 
person of the diocese. 

SOURCES: 

CROSS REFERENCES: cc. 115 § 2, 116, 118, 373, 1419 § 2, 1480 § 2 

COMME NTARY - -- - - -

Valentin Gomez-Iglesias C. 

Juridical representation of the diocese on the part of the diocesan 
bishop 

Canon 1653 § 1 of the 1917 Code determined that the local ordinary 
could represent the cathedral church and the episcopal mensa in legal 
proceedings, establishing a series of conditions for doing it lawfully. Yet, 
doctrine discussed who represented the diocese as such because there 
was a lacuna in the law. This canon, which is new in the current Code, and 
also its parallel text in the Eastern Code, canon 190, fills the former la
cuna: "In all juridical transactions of the diocese, the diocesan bishop acts 
in the person of the diocese."1 

The particular churches, once legitimately erected, enjoy ipso iure 
public juridical personality (cf. cc. 373 and 116). In turn, canon 118 estab
lishes that those whose competence is recognized by universal or particu
lar law, or proper statutes, represent the public juridical person, acting in 
its name. Canon 393 acknowledges the bishop as the ex officio representa
tive of the diocese in all possible juridic transactions, that is, in the eccle
siastical as well as in the civil sphere, in the administrative as well as in 
the judicial sphere. He is the representative of the diocese as such, given 
that, for example, the seminary is represented by the rector (c. 238 § 2), 
the parish by the parish priest ( or, if applicable, the moderator of the paro
chial team) (cc. 532, 543 § 2, 3°). This does not prevent the bishop, having 
a juridical person under his jurisdiction, from representing him personally, 

1. Regarding the canonical concept of representation and how it differs from other forms, 
cf. E. LABANDEIRA, Tratado de derecho administrativo can6nico, 2nd ed. (Pamplona 1992), 
pp. 57-58, 99-100; D. GARCIA HERvAs, Presupuestos constitucionales de gobierno y funci6n 
judicial en la Iglesia (Pamplona 1989), pp. 200-209, 233-234. 

820 



G6MEZ-lGLESIAS C. Tit. I. Ch. II. Art. 2. Diocesan Bishops c. 393 

or through another in a legal proceeding, should that person have no rep
resentative or if he is negligent (cf. c. 1480). However, paragraph two of 
canon 1419 provides that , when the case concerns rights or temporal 
goods of a juridical person represented by the bishop, the appeal tribunal 
is to judge in the first instance ( cf. c. 1419 § 2). 
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§ 1. Varias apostolatus rationes in dioecesi foveat Epis
copus, atque curet ut in universa dioecesi, vel in 
eiusdem particularibus districtibus, omnia apostola
tus opera, servata uniuscuiusque propria indole, sub 
suo moderamine coordinentur. 

§ 2.  Urgeat officium, quo tenentur fideles ad apostola
tum pro sua cuiusque condicione et aptitudine exer
cend um, atque ipsos adhortetur ut varia opera 
apostolatus, secundum necessitates loci et temporis, 
participent et invent. 

§ l. The Bishop is to foster various forms of the apostolate in his diocese 
and is to ensure that throughout the entire diocese, or in its particular 
districts, all works of the apostolate are coordinated under his direc
tion, with due regard for the character of each apostolate. 

§ 2. He is to insist on the faithful's obligation to exercise the apostolate 
according to the condition and talents of each. He is to urge them to 
take part in or assist various works of the apostolate, according to 
the needs of place and time. 

SOURCES: § 1: CD 17; DPMB 139-161 
§ 2: Pius PP. XII, Alloc., 5 oct. 1957 (AAS 49 [1957) 922-939); 
CD 17; DPMB 143-147 

CROSS REFERENCES: cc. 209 , 211, 212 § 1, 215-216, 225, 278, 298-299 , 
301-302, 387, 678 § 1, 680, 738 

COMME NTARY ------

Valentin Gomez-Iglesias C. 

The diocesan bishop, promoter and coordinator of the unity and 
diversity of the apostolate 

1. The apostolate in the Church intrinsically possesses a unifying 
character: it is participation in the mission of Christ, carried on in the 
Church according to the historical manifestation of the saving mission. 
However, that unity never means uniformity, but has within it the diversity 
which is characteristic of authentic communion (Communionis notio 15-
16). In fact, the Holy Spirit unifies the Church "in communion and in the 
works of ministry" (LG 4) and "according to his own richness and the 
needs of the ministries, gives his different gifts for the welfare of the 
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Church" (LG 7), a variety of "hierarchic and charismatic" gifts (LG 4), and 
"diversity of ministry but unity of mission" (AA 2). "So amid variety all will 
bear witness to the wonderful unity in the Body of Christ: this very diver
sity of graces, of ministries and of works gathers the sons of God into one" 
(LG 32). 

That variety and diversity come from many factors: hierarchical dis
tinction, the same diversity in the forms of ecclesiastical organization 
(also supra-diocesan), the variety of charisms and the respective manifes
tations of Christian freedom, in individual as well as associated initiatives, 
the variety of ways of life and of the apostolate, etc. This diversity and va
riety is good: it confers on unity the character of communion (Communio
n is notio 15). "For they [the pastors of the Church] know that they 
themselves were not established by Christ to undertake alone the whole 
saving mission of the Church in the world, but that it is their exalted office 
so to be shepherds of the faithful and also recognize the latter's contribu
tion and charisms that everyone in his own way will with one mind, coop
erate in the common task" (LG 30). 1 The fostering of unity that does not 
hinder diversity, as well as the recognition and the promotion of a diver
sity that enriches it, is the fundamental responsibility of the Roman Pon
tiff for the whole Church, apart from the general right of the same Church, 
of each bishop in the particular church entrusted to his pastoral ministry" 
(Communionis notio 15). 

2. It is within this context of the mission of the diocesan bishop to 
promote unity and diversity that does not hinder unity but rather enriches 
it that the newly drafted canon 394 is situated wherein the diocesan 
bishop is presented as the promoter of the diverse forms of the apostolate 
and of their coordination, always respecting the identity characteristic of 
each, that is, promoter of the unity and of the diversity in the apostolate. 

As a "visible source and foundation of unity" in his particular church 
(LG 23), it devolves upon the diocesan bishop to protect the unity of the 
apostolate in his diocese, especially guarding communion in faith, the sac
raments and the system of governance. The bishop also protects unity and 
communion when he promotes and fosters the diverse forms of the apos
tolate, apostolic activities or enterprises existing in the diocese, whether 
they are traditional forms of the apostolate or they are other new forms. 
He must support and promote everything that the Holy Spirit arouses in 
the Church, favoring a just liberty, which can only be considered as assets 
for the diocesan community. Diversity is not merely something to be toler
ated; on the contrary, it is an asset that must be fostered. 

Coordination among the diverse activities of the apostolate in the di
ocese is also a requirement for protection of the unity of the apostolate. 

1. Cf. A. DEL PORTILLO, "El Obispo diocesano y la vocaci6n de los laicos," in P. DELHAYE - L. 
ELDERS, eds., Episcopate munus (Assen 1982), pp. 189-206. 
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Starting from legitimate diversity, coordination cannot be conceived of as 
centralized planning, nor as a controlled execution, nor as a denial of the 
legitimate autonomies that, in the Church, are a channel for enrichment of 
communion: from the autonomy of each of the faithful, to movements and 
associations of the faithful, to institutes of consecrated life and societies 
of apostolic life , to that which, in a certain way, within the diocesan orga
nization , belongs to parochial communities; and without forgetting the 
presence in the diocese of possible personal ecclesiastical divisions (mili
tary ordinariates, personal prelatures, etc.) that are autonomous jurisdic
tions. 

Diocesan coordination must seek to unite around common pastoral 
orientations; to establish channels for collaboration, exchange of experi
ences, information, etc. , among the diverse forms of apostolatethrough 
meetings, publications, etc. , always with an eye not to bureaucratize dioc
esan life; and to resolve any possible conflicts that may arise. Joint initia
tives can also be taken , but in these initiatives, as in all aspects of 
coordination, care should be taken in order that each form, activity or in
stitution maintain unblemished its own apostolic character, its own nature 
and identity ( cc. 394 § 1 and 680). 

3. The bishops, in the exercise of that coordination of the apostolate 
in their dioceses, must honor for the faithful "their right and duty to play 
their part in building up the Mystical Body of Christ" (CD 16; cf. also 
PO 9). 2 "All the faithful have the obligation and right to strive so that the 
divine message of salvation may more and more reach all people of all 
times and all places" (c. 211; cf. also c. 225; LG 33; AA 2-3). This right and 
duty of each of the faithful may be exercised individually or in an associa
tion ( cc. 215 and 278), promoting and supporting their own apostolic initi
atives ( c. 216) or participating and assisting, according to the needs of the 
time and place, in other initiatives of the apostolate ( c. 394 § 2). 

The diocesan bishop must urge the faithful to fulfill the obligation to 
exercise the apostolate that by virtue of baptism and confirmation 
( cf. c. 225) belongs to each according to his or her condition and ability. At 
the same time he must counsel them to participate and help in diverse ap
ostolic initiatives or activities ( c. 394 § 2). 

4. On the part of the faithful, especially those responsible for the di
verse forms of the apostolate, union with the diocesan bishop must be 
considered a duty of communion (cc. 209 and 212 § 1), which has juridi
cally binding aspects and manifestations.3 However, this must go further, 
constituting a positive effort to participate and help in the objectives of 
the diocesan pastoral plan and to report on the progress of the respective 

2. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia, 3rd ed. (Pamplona 1991), pp. 117-119, 
210-224. 

3. Cf. DEL PORTILLO, Fieles, pp. 108-114. 
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apostolic initiatives, maintaining an attitude of cordial harmony, openness 
and availability. This demand for unity and communion does not prevent 
the faithful, when appropriate, from asserting their legitimate rights to ob
ject to having, for the sake of so-called coordination, possible apostolic in
itiatives confined within rigid pastoral schemes, apostolic spontaneity 
stifled, spheres of proper autonomy waived or even their own charisms 
spoiled. Unity is not uniformity: uniformist or closed visions of the dioce
san pastoral plan impoverish the life of the diocese. On the other hand, le
gitimate diversity confers on unity the character of communion and 
enriches the particular church entrusted to the diocesan bishop. 
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§ 1. Episcopus dioecesanus, etiamsi coadiutorem ant 
auxiliarem habeat, tenetur lege personalis in dioe
cesi residentiae. 

§ 2. Praeterquam causa visitationis Sacrorum Liminum, 
vel Conciliorum, Episcoporum synodi, Episcoporum 
conferentiae, quibus interesse debet, aliusve officii 
sibi legitime commissi, a dioecesi aequa de causa 
abesse potest non ultra mensem, sive continuum sive 
intermissum, dummodo cautum sit ne ex eius absen
tia dioecesis quidquam detrimenti capiat. 

§ 3. A dioecesi ne absit diebus Nativitatis, Hebdomadae 
Sanctae et Resurrectionis Domini, Pentecostes et 
Corporis et Sanguinis Christi, nisi ex gravi urgenti
que causa. 

§ 4. Si ultra sex menses Episcopus a dioecesis illegitime 
abfuerit, de eius absentia Metropolita Sedem Apos
tolicam certiorem faciat quod si agatur de Metropo
lita, idem faciat antiquior suffraganeus. 

§ 1. The diocesan Bishop is bound by the law of personal residence in his 
diocese, even if he has a coadjutor or auxiliary Bishop. 

§ 2. Apart from the visit ad limina, attendance at councils or at the synod 
of Bishops or at the Bishop's Conference, at which he must be 
present, or by reason of another office lawfully entrusted to him, he 
may be absent from the diocese, for a just reason, for not longer than 
one month, continuously or otherwise, provided he ensures that the 
diocese is not harmed by this absence. 

§ 3. He is not to be absent from his diocese on Christmas Day, during Holy 
Week, or on Easter Sunday, Pentecost and Corpus Christi, except for 
a grave and urgent reason. 

§ 4. If the Bishop is unlawfully absent from the diocese for more than six 
months, the Metropolitan is to notify the Apostolic See. If it is the 
Metropolitan who is absent, the senior suffragan is to do the same. 

SOURCES: § 1: c. 338 § 1 
§ 2: C. 338 § 2 
§ 3: C. 338 § 3 
§ 4: C. 338 § 4 

CROSS REFERENCES: cc. 383, 533 § 2, 1396, 1405 § 1, 3° 
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COMMENTARY ------

Valentin Gomez-Iglesias C. 

Obligation of the diocesan bishop to reside in his diocese 

1. Canons 395-400 contain some provisions defining concrete juridi
cal situations of the diocesan bishop: some specific traditional obligations 
that are not situated in the specific scope of one of the functions of teach
ing, sanctifying or governing, but rather contain aspects of the exercise of 
the three functions or triplex munus pastorale of the bishop in his dio
cese.1 

Canon 395 establishes the obligation of personal residence of the di
ocesan bishop in his diocese. This obligation, sanctioned in the Church 
since ancient times, is included in the Decree of Gratian (C 7, q. 1, cc. 19-
21, 25-26) and the Decretals of Gregory IX (X III, 4, 9). 

The Council of Trent confirms this obligation, situating it among the 
most important disciplinary aspects for true reform in the Church. The 
bases-divine natural law, divine positive law or ecclesiastical law-as 
well as specific determinations, were the subject of extremely lively dis
cussions in the conciliar hall. In session VI of the Council, June 13, 154 7, 
the Decree De residentia episcoporum et aliorum inferiorum was pro
mulgated, in which-after denouncing prelates who moved to the courts 
and chanceries or gave precedence to their personal temporal interests, 
physically and morally abandoning the portion of the flock entrusted to 
them-established that, if there was no legitimate impediment or just and 
appropriate reasons, should they remain outside of their church for six 
months, they would ipso iure incur very severe penalties and, should the 
desired reform not take place, they could even be removed by the Roman 
Pontiff. 

Sixteen years later, the same Council, in session XXIII, July 15, 1563, 
in canon 1 of the Decree De rejormatione, reconsidered the matter and 
nipped in the bud opposition to the application of the Decree of 154 7 and 
false interpretations that made an absence shorter than six months legiti
mate. The Decree of 1563 established that legitimate reasons (Christian 
charity, urgent need, due obedience or obvious benefit to the Church or 
the State) must be approved in each case by the Roman Pontiff or by the 
metropolitan ( or in his absence by the senior suffragan) with subsequent 
control in the charge of the provincial councils. Apart from these cases, 
the Decree authorizes bishops to be absent for a brief period of time (two 

1. Cf. J. PROVOST, "Canonical Reflection on Selected Issues in Diocesan Governance," in 
J.K. MALLET, ed., The Ministry of Governance (Washington 1986), pp. 209ff. 
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or, at  most, three months per year, either continuous or otherwise), leav
ing to their conscience an evaluation of the validity of the reason, pro
vided that they adopt appropriate measures to avoid harm to the souls. 
Such absences could not coincide with the seasons of Advent and Lent, 
with Christmas, Easter, and Corpus Christi, unless for a grave and urgent 
reason. Should they be illegitimately absent for a shorter period of time 
than six months, proportionally to the period of absence, the same minor 
penalties established in the Decree of 154 7 for illegitimate absences of 
over six months applied. 

The Roman Pontiffs following the Council of Trent have stressed the 
seriousness of the obligation of residence for diocesan bishops, and the 
1917 Code substantially included (in c. 338) the content of the decree by 
the Council of Trent with some other determinations. 2 

2. Canon 395 is consistent with canonical tradition and, specifically, 
with canon 338 of the 1917 Code, with the appropriate modifications. 
Canon 204 of the Eastern Code is also similar to the canon under discus
sion, with some simplifications in its wording. The diocesan bishop, even 
if he has a coadjutor or auxiliary bishop, must personally reside in the dio
cese (CIC c. 395 § 1). 

As long as provision is made that the diocese may not be harmed by 
his absence, the bishop "for a just reason" may be absent from the diocese 
for a maximum period of one month per year, continuously or otherwise. 
Absences for visits ad limina, attendance at councils ( ecumenical or par
ticular), the Synod of Bishops and meetings of the bishops' conference, as 
well as an absence necessary for compliance with an office lawfully en
trusted to him ( c. 395 § 2) are not be included in this period. Whether due 
to the conscientious solicitude today demanded of the diocesan bishop in 
compliance with his diocesan munus pastorale ( cf. for example c. 383), or 
due to major occasions of legitimate absences motivated by his status as a 
member of the Episcopal College and the solicitude for all churches that 
recent magisterial doctrine has stressed, the fact is that the maximum 
term of three months per year established by canon 338 § 2 of the 1917 
Code has been changed to one month in the current Code. 3 

We agree with Chiapetta that by analogy, canon 533 § 2 can be ap
plied to the bishop, in the sense that days spent in a spiritual retreat 
should not be calculated in the established one-month's absence.4 Only a 
grave and urgent reason can justify the bishop's absence from his diocese 
on the days of major solemnity: on Christmas Day, Holy Week and Easter 
Sunday, Pentecost and Corpus Christi (c. 395 § 3). The 1917 Code (c. 338 

2. Cf. F. CLAEYS-BOUUAERT, art. "Eveques," in Dictionnaire de droit canonique V (Paris 
1953), cols. 582-583. 

3. Cf. Comm. 18 (1986), pp. 151-152, 167-168; 12 (1980), pp. 252-253. 
4. Cf. L. CHIAPPETTA, fl codice di diritto canonico: commento giuridico-pastorale, I 

(Naples 1988), p. 485. 
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§ 3) required his presence "in the Cathedral," whereas the current Code 
only speaks of presence "in the diocese." 

In the event of an illegitimate absence for over six months, the met
ropolitan must inform the Apostolic See and, if the absent party is the met
ropolitan, the senior suffragan is to do the same (c. 395 § 4). The Roman 
Pontiff shall judge the situation (c. 1405 § 1 ,  3 °) and shall impose "a 
just penalty, not excluding, after a warning , deprivation of the office" 
(cf. C. 1396). 

3. We would just like to add that, taking into account the growing de
mands for mobility on the part of the bishops to exercise their care for all 
the churches, this duty takes on particular current importance. It is neces
sary to put order into the exercise of the episcopal mission in the College: 
the first is the particular church entrusted to him; without this, the rest 
would lose importance. "It is an established fact of experience that, in rul
ing well their own churches as portions of the universal Church, they con
tribute efficaciously to the welfare of the whole Mystical Body, which, 
from another point of view, is a corporate body of churches" (LG 23). Reg
ular availability by the bishop to attend to and hear all the faithful and, es
pecially, the priests, is necessary-it is an obligatory service-thus the 
usefulness of publishing a calendar of his activity in the diocesan bulletin 
with the days, times, and places set for that care. 
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§ 1. Tenetur Episcopus obligatione dioecesis vel ex toto 
vel ex parte quotannis visitandae , ita ut singulis sal
tem quinquenniis universam dioecesim , ipse per se 
vel, si legitime fuerit impeditus, per Episcopum coa
diutorem, aut per auxiliarem, aut per Vicarium gene
ralem vel episcopalem , aut per alium presbyterum 
visitet. 

§ 2. Fas est Episcopo sibi eligere quos maluerit clericos 
in visitatione comites atque adiutores, reprobato 
quocumque contrario privilegio vel consuetudine. 

§ 1. The Bishop is bound to visit his diocese in whole or in part each year, 
so that at least every five years he will have visited the whole diocese, 
either personally or, if he is lawfully impeded, through a coadjutor or 
auxiliary Bishop, a Vicar general, an episcopal Vicar or some other 
priest. 

§ 2. The Bishop has a right to select any clerics he wishes as his compan
ions and helpers in a visitation, any contrary privilege or custom 
being reprobated. 

SOURCES: § 1: c. 343 § 1; Paulus PP. VI, Alloc., 9 apr. 1967 (AAS 59 
[1967] 413-416); DPMB 166-170 
§ 2: C. 343 § 2 

CROSS REFERENCES: cc. 381, 383, 397-399, 436 § 1, 2° 

COMME NTARY ------

Valentin Gomez-Iglesias C. 

The pastoral visit to the diocese 

1. Canons 396-398 regulate the pastoral visit of the diocesan bishop 
to his diocese. Previously, it was better known by the title of canonical 
visit. 1 "The pastoral visit is one of the certainly unique methods by which 
the bishop, between synods, may cultivate personal meetings with the 
clergy and the other faithful of the people of God, in order to get to know 
them and guide them, to exhort them to the faith and the practice of Chris-

1. For an historical perspective of this topic, cf. G. BACCRABERE, art. "Visite canonique de 
l'eveque," in Dictionnaire de droit canonique VII, cols. 1512-1594. 
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tian life, as well as to see close up and appraise the actual effectiveness of 
the structures and instruments created for pastoral service" (DPMB 166). 

With the pastoral visit, the bishop concretely appears as a "visible 
source and foundation of the unity" of the particular church entrusted to 
him (LG 23). "The pastoral visit is an apostolic action, an event of grace 
reflecting in some way the image of that exceptional and wonderful visit, 
by means of which 'the prince of the pastors' (1 Pet 5:4), the bishop of our 
souls ( cf. 1 Pet 2:25), Jesus Christ has visited and redeemed his people ( cf. 
Lk 1:68)" (DPMB 166). 

2. The pastoral visit is one of the oldest institutions of the Church, 
dating back to apostolic times, and is amply recorded in Christian 
sources. 2 The Decree of Gratian presents a general summary of canonical 
legislation on the pastoral visit up to the twelfth century (C 10, q. 1, cc. 4, 
9-12; C 10, q. 3, c. 8, etc.): The bishop personally visits the diocese, if pos
sible each year; the object of the visit is the clergy and the other faithful, 
acquainting himself with the state of life, and also of the buildings, mainly 
the churches, etc. It is also extensively set forth in the Decretals of Gre
gory IX (X I, 31, 15-16; X III, 39, 23; X V, 7, 13, etc.). The Council of Trent, 
especially in canon 3 of the Decree De reformatione of session XXIV, No
vember 11, 1563, practically confirmed the former legislation, insisting on 
the obligation of bishops to visit their diocese each year, personally or 
through the vicar general or through another visitor in the case of a lawful 
impediment. If the diocese is extensive, in the first year he will visit most 
of it and the rest in the following year. The 1917 Code, in canons 343-346, 
basically follows the provisions of the Council of Trent, with the differ
ence that the time of visitation is extended to five years. 

3. Along the lines of the 1917 Code, but stressing more the pastoral 
service nature of the visit, canon 396-as well as its parallel in the Eastern 
Code, canon 205-establishes: a) the personal obligation of the diocesan 
bishop to visit his diocese; b) each year he must visit his diocese, in full or 
in part, in such a way that the entire diocese is visited within a term of five 
years; c) on his visits, he may be accompanied by any clergy he freely 
chooses, and any privilege or custom to the contrary is reprobated (for ex
ample, any privilege that may be enjoyed by any chapters, vicars forane, 
etc.); and d) if the bishop should be lawfully prevented, he can make the 
visit through the coadjutor or auxiliary bishop, the vicar general or the 
episcopal vicar, or another presbyter. It must be added that if the diocesan 
bishop should negligently fail to comply with this serious obligation, the 
canonical visitation would devolve upon his metropolitan upon approval 
of the Apostolic See (c. 436 § 1, 2°). 

2. Cf. J. COLSON, L'Eveque dans les communautes primitives: tradition paulinienne et 
traditionjohannique de l 'episcopat des Origines a saint Irenee (Paris 1951), pp. 6lff. 
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It should also be noted that the term of five years indicated for the 
pastoral visit is consistent with the provisions of canon 399 on the prepa
ration of the report on the state of his diocese or the quinquennial report 
that the diocesan bishop must submit to the Roman Pontiff. A familiarity 
with the diocese resulting from the visit will facilitate the full and objec
tive development of the quinquennial account or report. 

A concrete manifestation of the importance of the pastoral visit in 
the episcopal ministry of the diocesan bishop is that Vatican II indicated, 
among other criteria for review of the boundaries of the diocese, that the 
territorial size and the number of faithful must be such that they allow one 
to properly make the pastoral visit within the established five-year term 
(CD 23, 2). 

4. In the drafting process of canon 396, an enumeration of the pur
poses of the pastoral visit, similar to that of canon 343 § 1 of the 1917 
Code, was eliminated because it was considered unnecessary.3 Although it 
is true that it is not necessary to enumerate it in the text of the canon, it 
does seem appropriate to include it in this commentary. The purposes of 
the visit were enumerated thus: a) to maintain the doctrine intact and or
thodox; b) to protect good morals and correcting bad ones; c) to promote 
charity, piety and discipline among the people and the clergy; d) to foster 
the apostolate; and e) to establish everything that, in view of the circum
stances, is good for the faith. 4 

Therefore, the visit meets two fundamental needs of the mun us pas
torale of the bishop: a) to be informed directly and in detail on the state of 
the diocese ( about persons as well as on the parochial communities, etc.) 
with regard for the content of the triple munus of the bishop (teaching, 
sanctifying and governing), information that effectively aids the bishop in 
determining the way to approach and handle the diverse concrete situa
tions in order to take proper governance measures; and b) to stimulate all 
the faithful to cooperative action in the mission of the Church, each ac
cording to his or her own condition and office (cf. c. 208), through the ex
ercise, more and more appreciated, of their own rights and obligations. 

3. Cf. Comm. 12 (1980), p. 305. 
4. Ibid. 
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397 § 1. Ordinariae episcopali visitationi obnoxiae sunt per
sonae , instituta catholica, res et loca sacra, quae 
intra dioecesis ambitum continentur. 

§ 2.  Sodales institutorum religiosorum iuris pontificii 
eorumque domos Episcopus visitare potest in casi
bus tantum iure expressis. 

§ 1. Persons, catholic institutes, sacred things and places within the 
boundaries of the diocese, are subject to ordinary episcopal visita
tion. 

§ 2. The Bishop may visit the members of religious institutes of pontifical 
right and their houses only in the cases stated in the law. 

SOURCES: § 1: c. 344 § 1; CodCom Resp., 8 apr. 1924; DPMB 168 
§ 2. c. 342 § 2; ES I, 38, 39; DPMB 118, 119 

CROSS REFERENCES: cc. 199, 7°, 305 § 1, 357 § 2, 366, 1°, 535 § 4, 586, 
591, 593, 615, 628 § §  2-3, 637, 678, 681, 683 § 1, 
806 § 1, 1301 § 2 

COMME NTARY 

Valentin Gomez-Iglesias C. 

Passive subjects of the pastoral visit of the diocesan bishop 

1. This canon, complementing the preceding one, determines the ob
ject or scope of the ordinary episcopal visitation: "persons, catholic insti
tutes, sacred things and places within the boundaries of the diocese" (§  1). 
Canon 205 § 2 of the Eastern Code expresses the same sense. 

As regards its precedent, canon 344 § 1 of the 1917 Code, we must 
point out some variations, within a fundamental continuity. In fact, very 
early in the drafting process of this canon, together with the traditional 
wording (persons, sacred things and places), the expression "institutiones 
catholicae" was introduced. Then the question arose as to whether the 
bishop could perform canonical visitations to the schools and other insti
tutions of the same type founded by the ordinary faithful ("a privati fi
delibus"). It was decided in the negative in 1968 in meetings of the 
Commission and consultors: he does not have the right to the canonical 
visit, only the right to governance over doctrine and customs. In order to 
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make the difference clearer, it was decided to change the term "institu
tiones" to "instituta," as it is used today.1 

Another difference with respect to canon 344 of the 1917 Code con
sists of the deletion in 1980 of the exception clause concerning the right of 
the bishop to ordinary visitation that had been maintained until that time 
in the draft of the canon: "unless it can be proved that they enjoy a special 
exemption granted by the Apostolic See." This deletion was not motivated 
by the unacceptability of a potential special exemption, which is still pos
sible, but because, on the one hand, this subject is regulated in the section 
of the Code concerning institutes of consecrated life, and, on the other 
hand, because it is a general norm, for which these as well as for other in
stitutions a special exemption is possible, but must be proven.2 As a gen
eral rule, those areas that the Apostolic See-with regard to the common 
good of the Church-has removed from the power of the diocesan bishop 
are excluded from his right to visit. 3 Examples of special exemption in
clude the see of the pontifical legation (local exemption from the power of 
governance of the diocesan bishop; cf. c. 366, 1 °) and the person of cardi
nals (personal exemption from the power of governance of the diocesan 
bishop; cf. c. 357 § 2). 

The following are subject to visitation: "persons" ( clergy, laypersons, 
religious with care of souls, associations, parochial communities, etc .), 
"Catholic institutes" (schools, centers of higher learning, religious and 
charitable works, etc.), "things" (sacred vessels, relics, sacred images, 
pious bequests, temporal ecclesiastical goods, parochial records and ar
chives, etc.), and "sacred places" (churches and oratories, cemeteries 
etc.) (cf. cc. 305 § 1, 535 § 4, 683 § 1, 806 § 1, 1301 § 2). It is interesting 
to note also that the right to visitation is not subject to prescription 
(cf. C. 199, 7°). 

2. Paragraph two establishes that the ordinary pastoral visitation to 
members of religious institutes of pontifical right and to their homes only 
devolves upon the diocesan bishop in cases specified by law. In the East
ern Code, canon 205 § 3 basically states the same norm. What in canon 344 
§ 2 of of the 1917 Code were "exempt religious,"4 for the purposes of visi
tation, are now "members of religious institutes of pontifical right" 
(cf. cc. 591 and 593). 

Regarding the pastoral visit to the religious and to their homes, it is 
worth indicating that internal discipline of the institutes of consecrated 
life are part of the just autonomy they enjoy and canonical visitation 

1. Cf. Comm. 18 (1986), p. 153. 
2. Comm. 12 (1980), p. 306. 
3. Cf. E. FOGLIASSO, art. "Exemption canonique," in Dictionnaire de droit canonique VI, 

cols. 637-646. 
4. Idem, art. "Exemption des religieux," in Dictionnaire de droit canonique VI, cols. 646--

665. 
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therefore devolves upon the superiors of the institutes ( cf. cc. 586, 628 1 ). 
On the other hand, religious are subjected to the power of the diocesan 
bishops with respect to "the care of souls the public exercise of divine 
worship and other works of the apostolate" (cf. c. 678 § 1) and to "works 
which the diocesan bishop entrusts to" them (cf. c. 681 § 1). 

Therefore, the bishop may visit the churches and oratories to which 
the faithful in fact have normal access, schools and other works of reli
gion or charity, be they spiritual or temporal, which are entrusted to the 
religious. However, he cannot visit schools that are open only to the insti
tute's own members, which are treated by the internal description of the 
institute ( cf. cc. 583 § 1 ,  806 § 1). Nonetheless, the diocesan bishop, also 
with respect to religious discipline, has the right and the obligation to visit 
monasteries sui iuris and the homes of institutes of diocesan right that 
are within the area of his diocese (cf. cc. 615, 628 § 2, 637).5 

3. It is recommended that the faithful be adequately prepared before 
the pastoral visit, for example, by means of a special series of conferences 
and preaching on communion in the particular church, the episcopal mis
sion and ministry; popular missions that try to reach all persons (including 
those more distanced from the practice of Christian life) in order to visi
bly highlight the spiritual and apostolic aspect, etc. (cf. DPMB 169). 

The attitude that all those who are passive subjects of the pastoral 
visit must have can be inferred by analogy from the statement in para
graph two of canon 628 regarding visits to religious: acting with confi
dence towards the bishop; replying truthfully and with charity to his 
lawful questions; not diverting others from that obligation to reply; not 
hindering in any way the objective of the pastoral visit; in sum, charity, 
truthfulness, availability and confidence. 

Any faithful piously present in the church or oratory during the pas
toral visit are granted a partial indulgence. A plenary indulgence is granted 
to those faithful who, during the time of the visit, attend a sacred function 
presided over by the visiting bishop. 6 

The pastoral visit must be lived as an event of grace, as a meeting 
with the pastor himself, with a spirit of deep communion that shall entail 
the sense of just obedience and just liberty in the people of God. 

5. Regarding visits to religious institutes, cf. V. DE PA OLIS, La vita consacrata nella 
Chiesa (Bologna 1992), pp. 221-223, 347-360. 

6. Cf. Enchiridion indulgentiarum: normae et concessiones, 4th ed. (Typis polyglottis 
Vaticanis 1999), no. 32. 
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Studeat Episcopus debita cum diligentia pastoralem visi
tationem absolvere; caveat ne superfluis sumptibus cui
quam gravis onerosusve sit. 

The Bishop is to endeavour to make his pastoral visitation with due dili
gence. He is to ensure that he is not a burden to anyone on the ground of 
undue expense. 

SOURCES: c. 346; DPMB 170 

CROSS REFERENCES: cc. 383, 396-397 

COMME NTARY ------

Valentin Gomez-Iglesias C. 

Attitude of the bishop toward the fulfillment of his pastoral visit 

1. Pastoral charity is the soul of the pastoral visit (DPMB 166). The 
bishop is the teacher, pontiff and pastor for the diocese. He must behave 
with modesty and meekness, with kindness and affability, providing an ex
ample of charity, piety, care and poverty, always making present the figure 
of the Good Pastor Jesus (DPMB 170). 

The diocesan pastoral visitation is never a control from outside, but 
rather contact between the pastor and the portion of the people of God en
trusted to him. The bishop must behave paternally, but if circumstances 
warrant it, he may issue decrees, precepts, etc., always aware that the "the 
visit is intended to help rather than judge" (DPMB 166 infine). 

2. The typical pastoral visit of the diocesan bishop is to parishes. On 
this visit, the most important thing is that he meets the people ( clergy, reli
gious and laity). All elements of the visit should be directed to this end: 
a) as a dispenser of the mysteries of God and a moderator and guardian of 
the liturgical life of the diocese, he celebrates Holy Mass and proclaims 
the word of God, administers the sacrament of confirmation and if possi
ble, other sacraments, especially while visiting the sick; b) he meets with 
children being catechized; c) he interviews and speaks with the parish 
priest and other priests of the parish; d) he meets with the pastoral coun
cil, associations of the apostolate subordinate to the diocesan bishop, and 
he visits Catholic institutes and schools and, if opportune, the cemetery; 
e) he meets with other clergy and religious and with laity leading parish 
initiatives; f) he participates in meetings with young people, with workers, 
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etc.; and g) he makes himself available to receive and speak with any faith
ful who so desire. (On the parish visit, cf. DPMB 168). 

As the people are most important, "on the days prior or subsequent 
to the visit the bishop leaves to suitable priests, especially the vicars 
forane, the task of examining the registers of the parish and of other insti
tutions, inspecting the sacred vessels and places, and reviewing the 
administration of the goods. Thus, the bishop will better be able to 
dedicate the time allotted to the visit to conversation and sacred ministry" 
(DPMB 168). 

"When performing his function of visiting the parishes or local com
munities of his diocese, the bishop should not give the impression that he 
is merely performing an administrative function, but he must be clearly 
identified by the faithful as the proclaimer of the Gospel, doctor, pastor 
and high priest of his flock." 1 

3. Canon III of the Decree De reformatione of session XXIV, Novem
ber 11, 1563, of the Council of Trent exhorted bishops to have paternal 
charity and Christian zeal towards everyone on pastoral visits. It estab
lished that the procession should be modest in order to not be a nuisance 
and should end as soon as possible, with due diligence. They shall seek 
not to incur undue expenses, shall not ask for anything as a visitation 
right, shall not take anything, and shall not accept any gift or money even 
if it is a very old custom. However, they may be fed and housed in a frugal 
and reasonable manner or may receive the monetary equivalent; where 
the custom is not to receive even this, the custom must be maintained. If 
by chance someone should dare to take something that does not belong to 
him, in addition to double restitution within one-month term, he shall be 
punished with other penalties, etc. 

Canon 346 of the 1917 Code sets forth a major portion of the provi
sions of the Council of Trent. Specifically, it prescribed four duties of the 
bishop: a) diligence in the pastoral visit, without undue delays; b) taking 
care not to be a nuisance or burden on anyone with unnecessary ex
penses; c) not receiving nor asking for oneself or for one's own, as a result 
of the visit , any gift; any custom to the contrary is condemned; and 
d) abiding by the legitimate custom of each place with regard to food and 
lodging, and representation and travel expenses. 

The current canon 398 does not include the two latter duties from its 
precedent ( c. 346 of the 1917 Code );2 but the diocesan bishop would do 
well to keep them in mind and comply with them in making the pastoral 

1. Cf. Caeremoniale episcoporum, Typis polyglottis Vaticanis 1984, part VIII, ch. II "De 
visitatione pastorali," no. 1177. 

2. For the omission alluded to in the text, cf. Comm. 12 (1980), pp. 306-307; 18 (1986), 
p. 154. 
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visit. On the other hand, it does include the first two: diligence and moder
ation in expenses. 

The Directory for the Pastoral Ministry of Bishops states the fol
lowing in its conclusion: "The office of governance also connotes the style 
in which the bishop is to act: a manner infused with charity and wisdom, 
rich in every sort of humanity .. .It is no longer a question of grandeur and 
power, with which the bishop attempts to make others accept his author
ity by employing pomp and majesty, but rather the conviction of the 
weighty burden that he has received and his consequent dedication to ser
vice." (DPMB conclusion) 
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399 § 1 . Episcopus dioecesanus tenetur singulis quinquenniis 
relationem Summo Pontifici exhibere super statu 
dioecesis sibi commissae,  secundum formam ettem
pus ab Apostolica Sede definita. 

§ 2.  Si annus pro exhibenda relatione determinatus ex 
toto vel ex parte inciderit in primum biennium ab 
inito dioecesis regimine, Episcopus pro ea vice a 
conficienda et exhibenda relatione abstinere potest. 

§ 1. Every five years the diocesan Bishop is bound to submit to the Su
preme Pontiff a report on the state of the diocese entrusted to him, in 
the form and at the time determined by the Apostolic See. 

§ 2. If the year assigned for submitting this report coincides in whole or in 
part with the first two years of his governance of the diocese, for that 
occasion the Bishop need not draw up and submit the report. 

SOURCES: § 1 :  c. 340 § 1; SCCong Deer. Per decretum, 4 nov. 1918 
(AAS 10 [ 1918]  487-503); SCPF Let., 16 apr. 1922 (AAS 14 
[ 1922] 287-307); SCCong Deer. Ad Sacra Limina, 28 feb. 
1959 , 5 (AAS 5 1  [ 1 959] 274) ;  SCB Deer. Ad Romanam 
Ecclesiam, 29 iun. 1975, 3 (AAS 67 [1975] 676) 
§ 2: c. 340 § 3; SCCong Deer. Ad Sacra Limina, 28 feb. 1959, 
6 (AAS 51  [ 1959] 274) 

CROSS REFERENCES: cc. 330-331,  333-334, 375, 381-382, 396, 400 

COMME NTARY ------

Valentin Gomez-Iglesias C. 

Report of the bishop to the Roman Pontiff regarding the state of his 
diocese 

1. As the diocesan bishop must visit his ecclesiastical division every 
five years, with that same frequency he must have a special meeting with 
the Roman Pontiff in order to ensure that the attention of the successor of 
St. Peter may be more directly and thoroughly channeled to his diocese. 
Specifically, he must present to the Roman Pontiff a quinquennial report 
on the state of his diocese ( c. 399) and, coinciding with the time of the 
submission of this report, he must travel to Rome to venerate the tombs of 
St. Peter and St. Paul and personally visit the successor of St. Peter 
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( c. 400). These duties have ancient and venerable theological and canoni
cal roots. 

The primacy of Peter and of his successors is the essential content of 
the fundamental will of Christ; without primacy, the Church would not be 
the Church of Christ. "This sacred synod, following in the steps of the 
First Vatican Council, teaches and declares with it that Jesus Christ, the 
eternal pastor, built the holy Church by entrusting the apostles with their 
mission as he himself had been sent by the Father (cf. Jn 20:21). He willed 
that their successors, namely the bishops, should be the shepherds in his 
Church until the end of the ages. However, in order that the episcopate it
self might be one and undivided he placed Peter at the head of the other 
apostles, and in him was instituted a lasting and visible source and foun
dation of the unity both of faith and of communion. This teaching con
cerning the institution, the permanence, the nature and import of the 
sacred primacy of the Roman Pontiff and his infallible teaching office, the 
sacred synod proposes anew to be firmly believed by all the faithful" 
(LG 18) (cf. cc. 331, 333). 

Since early times, the see of Rome has been presented as a point of 
reference of communion, as a guiding and prime criterion of authentic ap
ostolic faith. Since the First century, the popes have been aware of their 
mission and, even before the end of the apostolic age, we are already at 
"the epiphany of the Roman primacy. "1 Starting from firm initial points 
that have remained constant throughout history, there has been sure and 
progressive development of the self-awareness of the mission of the suc
cessor of Peter, as well as in the realm of the scope and the content of the 
munus petrinum. Moved by his "care for all the churches," the pope 
claimed his right to intervene in the more important doctrinal and disci
plinary matters of the various local churches, "in order to encourage his 
brothers and sisters in the faith ( cf. Lk 22:32), by means of this wider expe
rience and by virtue of his office as Vicar of Christ and pastor of the whole 
Church. For he was convinced that the reciprocal communion between the 
bishop of Rome and the bishops throughout the world, bound in unity, cha
rity, and peace, brought the greatest advantage in promoting and defending 
the unity of faith and discipline in the whole Church" (PB Proemio 2). For 
that reciprocal communion, it was necessary to share pastoral concern for 
problems, experiences, sufferings, joys, evangelization projects, etc., and 
this communion required an exchange of reliable information and special 
coordination to foster its establishment. The pope, also as a function of 
the growth of the people of God throughout history, has used various 
means to obtain that information and to effectively carry out that harmo
nious communion: exchange of nuncios and delegates, epistolary corre
spondence, personal contacts, etc. 

1. Cf. P. BATIFFOL, L'Eglise naissante et le catholicisme, 8th ed. (Paris 1922), p. 146. 
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2. The submission to the Roman Pontiff of the report on the state of 
the diocese (c. 399) and the ad limina apostolorum visit (c. 400) are situ
ated within this context. 

The first traces of the visit of a pastor to the Roman Pontiff are found 
in the Epistle from St. Paul to the Galatians, in which the Apostle himself 
recounts a first fifteen-day trip to Jerusalem in order to consult with St. 
Peter and another trip fourteen years later (Gal 1: 18; 2:2). In the year 343, 
the Synod of Sardica sent Pope Julius a letter to suggest the advisability of 
his receiving information on the state of the Church in the various prov
inces of the Empire.2 With regard to the ad limina visit, there are numer
ous accounts of its existence and practice beginning in the Fourth 
century. 3 The Decretals prescribe an oath in which the bishops promise 
the Roman Pontiff that they will visit personally or through a delegate the 
tomb of the Apostles, unless they have been expressly exempted (X II, 
24, 4). Although the Council of Trent discussed the ad limina visit, in its 
documents it did not set forth any indication in this regard. 4 It was Sixtus 
V who, with the Apostolic Constitution Romanus Pontifex (December 20, 
1585), regulated all these matters as a whole, imposing on bishops the ob
ligation to swear before the Cardinal Protodeacon-before being conse
crated or receiving the pallium or being transferred to a see-that they 
would perform the ad limina visit, so that they could personally report to 
the pope on the exercise of their pastoral ministry and the state of the 
Church in their respective divisions.In turn, they would receive and dili
gently put into practice "the apostolic mandates." At the same time, Ro
man us Pontifex abolished any privilege ,  dispensation, etc., to the 
contrary. 5 The same Sixtus V, when he proceeded to the formal configura
tion of the Roman Curia by means of the Papal Bull, Immensa aeterni Dei 
(January 22, 1588), assigned to the "eighth congregation for the execution 
and interpretation of the Council of Trent" supervision over compliance 
with the obligation of the ad limina visit. He also assigned them the com
petence to request from the bishops reports on the state of their division 
and to respond to questions asked as a result of these visits and reports. 6 

The subsequent practice on these briefs or reports was not uniform; 
at times the bishops reported in writing without any form, others commu
nicated verbally to the pope and to the Congregation of the Council during 
the ad limina visit. 7 In order to avoid these disparities, and make the re
ports more effective, the Congregation of the Council, by mandate of 
Benedict XIII, published instructions grouped into nine chapters expressly 

2. Cf. V. CARCEL ORTf, "Nota storico-giuridica sulla visita 'ad limina,"' in Direttorio per la 
visita "ad limina"  (Vatican City 1988), p. 31. 

3. Ibid. 
4. Ibid., p. 32. 
5. Bullarium Romanum (Turin 1857-1872; Naples 1867-1885), v. VIII, pp. 641-645. 
6. Ibid., pp. 991-992. 
7. Cf. V. CARCEL ORTf, "Nota . . .  ," cit., p. 35. 
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indicating the items that must always be discussed in the report on the 
state of the diocese. 8 These instructions were confirmed by Benedict XIV 
with the Apostolic Constitution Quod sancta (November 23, 1740) , which 
extended the obligation to the abbots nullius. Quod Sancta also estab
lished the frequency of the ad limina visit: every three years for the bish
ops of Italy and the adjacent islands and every five years for all other 
bishops. On the same date,  with the Apostolic Constitution Decet Ro
manum Pontificem, he created a particular "super statu ecclesiarum" 
Congregation, commonly known as "il Concilietto, "  in that it was a subsid
iary of the Congregation of the Council, for the purpose of receiving and 
studying reports sent by bishops. 9 With the reform of the Roman Curia of 
1908 , these competencies shifted to the Consistorial Congregation, 10 

which, with the Decree A remotissima, 11 established the five-year period 
for the frequency of reports on the state of the diocese and the ad limina 
visit , and allowing the bishops outside of Europe to make the visit every 
ten years. The Decree was accompanied by an Ordo servandus in rela
tione de statu ecclesiarum, with a questionnaire of 150 subjects divided 
into sixteen chapters. 12 

The Codex iuris canonici, 1917 regulated the obligation of the re
port on the state of the diocese and the ad limina visit in cc. 248 and 340-
342, fundamentally setting forth the prescriptions of 1908-1909 and, there
fore, in line with canonical tradition. A year after the promulgation of the 
Code, the Consistorial Congregation adapted the ordo servandus to the 
new legislative text of the Church, with a questionnaire of 100 subjects di
vided into twelve chapters.13 In 1959, the obligation of the ad limina visit 
and the quinquennial report was extended to include the military vicars. 14 

Although during the preparation and proceedings of Vatican Council 
II some proposals were intended for the institutes under discussion, no 
conciliar document discussed them expressly. In the reform of the Roman 
Curia carried out by Paul VI , the competencies that the Consistorial Con
gregation had over these matters passed to the Congregation for Bishops, 

8. Cf. A. LUCIDI, De Visitatione Sacrorum Liminum. Instructio S. C. Concilii edita 
iussu Benedicti XIII, I, wct ed. (Rome 1883) . 

9. Cf. Benedicti XIV PM. Bullarium, I (Prato 1845), pp. 20-22. 
10. Prns X, Ap . Const. Sapienti Consilio, July 29, 1908, I, 2, 3, in AAS 1 (1909), pp. 7-19. 

Also cf. his Normae peculiares , VII, II, 6, ibid., pp. 36-108. 
11. SCCong, Deer. De relationibus dioecesanis et visitatione Ss. Liminum, December 31, 

1909, in AAS 2 (1910), pp. 13-16. 
12 . AAS 2 (1910), pp . 17-34. 
13. SCCong, Deer. De relationibus dioecesanis. Nova formula, November 4, 1918, in AAS 

10 (1918), pp . 487-503. The new formula for mission territories was established by the SCPF, 
Ep De relationibus missionum singulis quinquenniis exhibendis , April 16, 1922, in AAS 14 
(1922), pp. 287-307. Regarding the quinquennial relation in CJC/1917, cf. J.J. CARROLL, The 
Bishop's quinquennial report (Washington 1956). 

14. SCCong, Deer. De sacrorum liminum visitatione a Vicariis castrensibus peragenda, 
February 28, 1959, in AAS 51 (1959), pp. 272-274. 

842 



G6MEZ-lGLESIAS C. Tit. I. Ch. II. Art. 2. Diocesan Bishops c. 399 

heir of the former Congregation (REU 49 § 4). The Congregation for Bish
ops, in its Directory Ecclesiae imago, dedicated some lines to both insti
tutes, situating them under the title "personal collaboration of the bishop 
with the Roman Pontiff' (DPMB 45, f-g). The same Congregation promul
gated the Decree Ad Romanam Ecclesiam of June 29, 1975. After a theo
logical-canonical preface, the decree regulated some aspects of the 
quinquennial report as well as of the ad limina visit in five canons: a) it 
derogated from § 2 of c. 340 CIC/1917; b) it established new criteria for 
distribution of geographical zones for each year of the five-year period, 
beginning Jan. 1, 1976; c) it declared cc. 341-342 and §§  1 and 3 of c. 340 
CIC/1917 to be in force; d) it charged the nuncios to remind bishops in ad
vance of the ad limina visit and also the presidents of the bishops' confer
ences who, by agreement of the bishops, set the calendar; and e) it 
recommended the sending of the quinquennial report far enough in ad
vance of the ad limina visit.15 In the same year, 1975, a new outline for the 
quinquennial report was drafted. 16 

3. The following are the current norms of the Latin Church on the re-
port on the state of the diocese: 

a) c. 399; PB 28, 32, 81 and 89 in fine; 

b) RGCR 142; 

c) Direttorio per la visita "ad limina, " especially Premesse V and VI 
and nos. 1.2, 2.2.2, 3.3.2; 17 

d) Decree Ad Romanam Ecclesiam, no. 2.18 

The following are the current norms in Eastern Catholic Churches 
regarding the quinquennial report: 

a) cc. 206-207 CCEO; 

b) PB 28, 32 and 58 in fine; 

c) RGCR 142. 

Canon 399 § 1 establishes a) the obligation of the diocesan bishop to 
draft a report or brief on the state of his diocese; b) according to the 
model determined by the Holy See; c) in order to submit it to the Roman 
Pontiff; d) every five years at the time and in the form established by the 
Holy See. 

15. SCB, Deer. De visitatione Ss. Liminum deque relationibus dioecesanis, June 29, 
1975, in AAS 67 (1975), pp. 674-675. 
16. Cf. X. OCHOA, Leges Ecclesiae post CIC editae, V (Rome 1980), cols. 7136-7146. 
17. CB, Direttorio per la visita "ad limina" (Vatican City 1988); also consult Ius Ecclesiae 

1 (1989), pp. 748-757. 
18. SCB, Deer. De visitatione ... , cit., no. 2. For the legislation currently in force, cf. 

V. CARCEL ORTI, "Legislazione e magistero di Giovanni Paolo II sulla visita 'ad limina 
Apostolorum,"' in Monitor Ecclesiasticus 118 (1993), pp. 451-500. 

843 



c. 399 Bk. II. Pt. II. Sect. II. Particular Churches . . .  G6MEZ-IGLESIAS C. 

a) Obligation to make the report or brief 

Canon 399 states that the obligation falls upon the diocesan bishop 
and, therefore, upon those on the same level as him according to law 
( cf. c. 381 § 2). The Directory specifies that the ordinaries of the ecclesias
tical divisions must send that report (Direttorio, no. 1.2.1). These ordinar
ies include: the ordinaries of the territorial ecclesiastical divisions 
( diocesan bishop, prelate, territorial abbot, apostolic vicar, apostolic pre
fect, permanenter constitutus apostolic administrator) and the ordinaries 
of the personal ecclesiastical circumscriptions (military ordinary 
[SMC XII] and prelate of a personal Prelature [Ap. Const. Ut sit, no. VI and 
Deel. Praelaturae personales, no. VIII]).19 

b) According to the model determined by the Holy See 

The present outline for the report was published by the Holy See 
with the title "Formula Relationis Quinquennalis" (Typis polyglottis Vati
canis, 1982). The outline is divided into the following fourteen chapters or 
sections: pastoral and administrative organization of the diocese (I) ; gen
eral religious situation (II) ; economic situation of the diocese (III) ; sacred 
liturgy (IV) ; clergy (V) ; religious and secular institutes (VI) ; missionary co
operation (VII) ; seminaries and universities (VIII) ; catechesis (IX); Catho
lic education (X); laity, apostolic life and activity (XI) ; ecumenism, non
Christian religions, non-believers (XII) ; justice and charity (XIII) ; other 
pastoral issues (XIV). The report also includes eight statistics. The Direc
tory recommends that the report be brief, clear, precise, specific, and ob
jective in the actual description of the division, its problems, and its 
relations with other non-Catholic and non-Christian religious communi
ties, civil society and public authorities (Direttorio, no. 1.2.3). Proper re
serve must be maintained in the wording (Direttorio, no. 1.2.4). 

c) Presentation to the Roman Pontiff 

Canon 399 states that it should be submitted to the Roman Pontiff. 
The other normative texts specify that it should be sent to the competent 
Congregation of the Holy See (PB 32; RGCR 142); that is, the Congregation 
for Bishops (PB 81 ; Direttorio, no. 1.2.5) or the Congregation for the 
Evangelization of Peoples (PB 89 in fine). The pontifical representative 
must urge the respective ordinaries to send the quinquennial report six 
months before the ad limina visit, in order that it may be studied and a 
summary thereof may be submitted to the Roman Pontiff in a timely man
ner before the visit. The report should be submitted at least in triplicate, 
so that it may be distributed among the various dicasteries of the Roman 
Curia that must study it. Once comments are formulated, they will be sent 
to a special commission constituted ad hoc for the study of the aspects 
that the superiors of the dicasteries must keep in mind in discussions with 

19. Ap. Const. Ut sit, November 28, 1982, in AAS 75 (1983), pp. 423-425; Deel. Praelaturae 
personales, August 23, 1982, in AAS 75 (1983), pp. 464-468. 
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the bishop (PB 32; RGCR, 126; Direttorio, nos. 1.2.5, 1.2.6, 1.3.3, 2.2.4, 
3.3.2). 

d) Every five years, at the time and in the manner established by 
the Holy See 

Number 2 of the Decree Ad Romanam Ecclesiam of 1975,20 to which 
the Directory (Direttorio, no. 1.2.1, note 1) refers, establishes fixed five
year periods that must be counted beginning January 1, 1976. In years end
ing in 1 or 6, reports are sent by the bishops of Italy, Spain, Malta, North, 
East, and West Africa; in years ending in 2 or 7, by the bishops in the rest 
of Europe and Africa; in years ending in 3 or 8,  the bishops of North and 
Central America, the Caribbean Islands, and Oceania; in years ending in 4 
or 9, the bishops of South America ( except Brazil), southern Asia, and the 
Middle East; in years ending in 5 or 0, the bishops of Brazil and the rest of 
Asia. 

Section 2 of c. 399 sets forth a traditional exception to the schedule 
of report submissions: if the year in which the bishop must submit the re
port coincides in full or in part with the first two years of his governance 
of the diocese, he is exempt from the obligation. 

The competent Congregation (CB or CEP) should send in writing to 
the diocesan bishops the conclusions regarding their diocese (PB 81) that 
the bishop must try to put into practice as soon as possible. It is interest
ing to note that in the special oath of fidelity to the Apostolic See made by 
those promoted to the episcopate ( cf. c. 380)-traditionally before the 
Cardinal Protodeacon-they promise to give accounts of their pastoral of
fice to the Apostolic See, meekly to receive their mandates and counsel, 
and to put them into practice with maximum diligence ("Statutis tempori
bus vel occasione data Apostolicae Sedis rationem de pastorali meo offi
cio reddam, eiusdemque mandata atque consilia simul obsequenter 
accipiam ac maximo studio perficiam" [Formula Iurisiurandi fidelitatis 
ab Episcopis praestandi, July 1, 1987]). 

20. SCB, Decree De visitatione . . .  , cit. 
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§ 1.  Episcopus dioecesanus, eo anno quo relationem 
Summo Pontifici exhibere tenetur, nisi aliter ab 
Apostolica Sede statutum fuerit, ad Urbem, Beato
rum Apostolorum Petri et Pauli sepulcraveneratu
rus, accedat et Romano Pontifici se sistat. 

§ 2. Episcopus praedictae obligationi per se ipse satisfa
ciat, nisi legitime sit impeditus; quo in casu eidem 
satisfaciat per coadiutorem, si quern habeat, vel 
auxiliarem, ant per idoneum sacerdotem sui presby
terii, qui in sua dioecesi resideat. 

§ 3. Vicarius apostolicus huic obligationi satisfacere po
test per procuratorem etiam in Urbe degentem; Prae
fectus apostolicus hac obligatione non tenetur. 

§ 1. Unless the Apostolic See has decided otherwise, in the year in which 
he is bound to submit the report to the Supreme Pontiff, the diocesan 
Bishop is to go to Rome to venerate the tombs of the Blessed Apos
tles Peter and Paul, and to present himself to the Roman Pontiff. 

§ 2. The Bishop is to satisfy this obligation personally, unless he is law
fully impeded; in which case he is to satisfy the obligation through 
the coadjutor, if he has one, or the auxiliary, or a suitable priest of his 
presbyterium who resides in his diocese. 

§ 3. A Vicar apostolic can satisfy this obligation through a proxy, even 
through one residing in Rome. A Prefect apostolic is not bound by 
this obligation. 

SOURCES: § 1: c. 341 § 1; SCCong Deer. Ad Sacra Limina, 28 feb. 1959, 
1-3 (AAS 51 [1979 ] 274); SCB Deer. Ad Romanam Eccle
siam, 29 iun. 1975, 2, 3, 5 (AAS 67 [1975] 676) 
§ 2: c. 342; SCCong Deer. Ad Sacra Limina, 28 feb. 1959, 4 
(AAS 51 [1959] 274) 
§ 3: C. 299 

CROSS REFERENCES: cc. 330-331, 333-334, 375, 381-382, 396, 399 

COMME NTARY ------

Valentin Gomez-Iglesias C. 

The ad limina Apostolorum visit of diocesan bishops 

1. From the point of view of the historical roots and the evidence, the 
quinquennial report and the ad limina visit are incorporated harmoni-
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ously (see commentary on c. 399 § 1-2). Throughout history, there have 
been periods in which norms and especially practice gave precedence to 
the report on the state of the diocese over the ad limina visit, which pri
marily became an opportunity to meet to comment on the quinquennial re
port and receive instructions in this regard. At present, with emphasis on 
the pastoral and service nature of the exercise of the episcopal "triple mu
n us," the meaning of service (diakonia) of the munus petrinum with 
respect to the particular churches and their pastors is also especially high
lighted. The pastoral meaning and the meaning of reciprocal communion 
of the ad limina visits that serve to "manifest the communion that authen
ticates the mission"1 of the pastors are stressed. Although the visits entail 
and include these quinquennial reports, the reports are geared to the vis
its, going beyond the administrative aspects in order to go into the deepest 
aspect of the mystery of the Church: the mystery of communion. We are 
faced with one of the most characteristic manifestations of the Roman 
Pontiff's care for all the churches, whose ministry "should not only be 
seen as a 'global' service that reaches each particular Church from 'out
side', but rather as belonging to the essence of each particular Church 
from 'inside. "'2 As has been very appropriately highlighted, in the ad lim
ina visit, "an impressive 'exchange of gifts' takes place between what is 
particular, that is, local, in the Church and what is universal, according to 
the principle of catholicity. "3 

2. The following are the current norms in the Latin Church concern-
ing the ad limina visit: 

a) C. 400; 

b) PB 28-32; 81  and 89 in fine; 

c) RGCR 142; 

d) Direttorio per la visita ad limina; 

e) Decree Ad Romanam Ecclesiam, no. 2. 4 

The following are current norms in the Eastern Catholic Churches 
on the ad limina visit: 

a) c. 208 CCEO; 

b) PB 28-32 and 58 § 1 in fine; 

c) RGCR 139-142. 

1. JOHN PAUL II, "Discurso a los Obispos suizos en visita 'ad limina Apostolorum,"' March 
6, 1987, no. 2, in Insegnamenti di Giovanni Paolo II, X, 1 (1987), p. 511 .  

2. Idem, "Discurso a los Obispos de los Estados Unidos de America," September 16,  1987, 
no. 4, ibid. X, 3 (1987), p. 556. Also cf. Communionis notio 13. 

3. Card. B. GANTIN, "Significato della visita 'ad limina,"' in L'Osservatore Romano, July 15, 
1988, p. 1. 

4. SCB, Deer. De visitatione Ss. Liminum deque relationibus dioecesanis, June 29, 
1975, in AAS 67 (1975), pp. 674-675. 
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Canon 400, § 1 establishes a) the obligation of the diocesan bishop to 
travel to Rome, unless otherwise provided by the Apostolic See; b) the 
year in which the quinquennial report must be submitted; c) the venera
tion of the tombs of the Apostles; d) the meeting with the Roman Pontiff. 

a) Obligation to make the ad limina visit 

The obligation falls to the diocesan bishop (c. 400 § 1) and, therefore, 
to those who are equivalent to him in law (cf. c. 381 § 2). The military ordi
nary is obligated to make the ad limina visit under the terms established 
in § §  1 and 2 of c. 400 (SMC XII). The Apostolic prefect does not have the 
obligation to do so ( c. 400 § 3). The obligation to make the visit is strictly 
personal, unless he is legitimately impeded, in which case the bishop will 
do so through a coadjutor if he has one, or the auxiliary, or a suitable 
priest of his presbyterate who resides in the diocese ( c. 400 § 2). The vicar 
apostolic can fulfill this obligation through a proxy, even through one re
siding in Rome (c. 400 § 3). The preceding c. 342 CJC/1917 was less strin
gent; the bishop could satisfy the obligation either personally or through 
his coadjutor if he had one, and even, for just causes approved by the Holy 
See, through a suitable priest residing in the diocese. 5 

b) The year in which the report regarding the state of the division 
must be presented 

Every five years, pursuant to the time and order established by the 
Holy See for submitting the report on the state of their dioceses, bishops 
will make the ad limina visit ( cf. c. 399). However, according to the provi
sions of § 2 of c. 399, there is no obligation to submit the quinquennial re
port when the year set for it coincides in full or in part with the first two 
years of the governance of the diocese, and since the ad limina visit must 
be made in the year in which the report is submitted, the visit is also not 
obligatory in that case. The preceding c. 341 CJC/1917 § 2 authorized the 
bishops outside of Europe to make the ad limina visit once every other 
five-year period, that is, once every ten years, but this authorization is not 
included in the current c. 400. 

c) Veneration at the tombs of St. Peter and St. Paul 

The ad limina visit is not purely an administrative procedure con
sisting of compliance with a ritual, protocol, and juridical obligation 
(Direttorio, I); it entails an ecclesiology and translates it into concrete 
acts; it is an applied ecclesiology. 6 Veneration and prayer at the tombs of 
St. Peter and St. Paul acquire a sacred meaning (PB Appendix I, no. 6). 
The pilgrimage to the trof ei of the Apostles, practiced since ancient Chris-

5. Regarding the theological significance of the requirement that the Bishop personally 
satisfy the obligation of the visit, cf. E. BAURA, "Note al Direttorio per la visita 'ad limina'," in 
Ius Ecclesiae l (1989), p. 752. 

6. Card. J. RATZINGER, "Nota teologica sulla visita 'ad limina,"' in CB, Direttorio per la 
visita "ad limina "  (Vatican City 1988), p. 16. 
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tianity, expresses "the unity of the Church, founded by the Lord on the 
Apostles and built on St. Peter, its Head, with Jesus Christ himself as the 
cornerstone of his 'gospel' of salvation for all people" (Direttorio, II). 

The ad limina visit requires preparation (PB 31; RGCR 140). Remote 
preparation includes a time of reflection and prayer, the drafting and sub
mission of the quinquennial report, and collaboration and contacts with 
the pontifical representative who establishes the calendar that must be 
submitted for approval to the pope (Direttorio, no. 1). Proximate prepa
ration includes the preliminary agreements with the special Office of Co
ordination that exists in the Congregation for Bishops, which also 
collaborates with the offices of the ad limina visit of the Congregations 
for the Eastern Churches and for the Evangelization of Peoples for the re
spective ad limina visits within their competence. The Office of Coordi
nation, according to the Prefecture of the Pontifical Household ,  
establishes the dates as well as the details of the visit (Direttorio, no. 2). 

The culminating moment of the visit is the pilgrimage, veneration, 
and prayer at the tomb of the Princes of the Apostles. The most important 
act is the Holy Mass held in the Basilicas of St. Peter and St. Paul outside 
the walls. It is recommended that any priests or faithful of his diocese who 
may accompany the bishop on the ad limina visit also participate. Since 
1988, there has been a special ritual for the liturgy of the ad limina visit 
(Direttorio, no. 3.1).7 

d) Meeting with the Roman Pontiff 

The meeting with the successor of Peter constitutes "the culmination 
of the relationship between the pastors of each particular Church with the 
Roman Pontiff. For he meets his brothers in the episcopate, and deals with 
matters concerning the good of the Churches and the bishops' role as she
pherds, and he confirms and supports them in faith and charity. This 
strengthens the bonds of hierarchical communion and openly manifests the 
catholicity of the Church and the unity of the Episcopal College" (PB 29). 

The visit has a personal meaning, inasmuch as each bishop meets the 
Successor of Peter for a personal discussion on the date and time set by 
the Prefecture of the Pontifical Household. "During the ad limina visit, two 
men stand face to face, the bishop of a certain particular Church and the bis
hop of Rome, who is also the successor of Peter. Both carry on their shoul
ders the burden of office from which they cannot relieve themselves, but they 
are not at all divided one from the other, for both of them in their own way re
present, and must represent, the sum total of the faithful, the whole of the 
Church, and the sum total of the bishops, which together constitute the only 
'we and us' in the body of Christ" (PB Appendix I, no. 3). When possible, a 

7. Regarding the liturgy of the visit "ad limina," cf. V. CARCEL ORTf, "Legislazione e 
magistero di Giovanni Paolo II sulla visita 'ad limina Apostolorum ,"' in Monitor 
Ecclesiasticus 1 18 (1993), pp. 464-466. 
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community celebration or collective meeting is held with the pope and the 
bishops making the visit (Direttorio no. 3.2). 

Canon 400 speaks exclusively of a meeting with the Roman Pontiff, 
but the visits "also concern the dicasteries of the Roman Curia. However, 
through these visits a helpful dialogue between the bishops and the Apostolic 
See is increased and deepened, information is shared, advice and timely sug
gestions are brought forward for the greater good and progress of the Chur
ches and for the observance of the common discipline of the Church" (PB 30; 
cf. RGCR 141). The visit also has a communal significance, given that the 
bishops hold discussions with the heads of the various congregations, 
councils, and offices of the Roman Curia (PB Appendix I, no. 6). Re
sponses from the heads of the dicasteries "although they have no official 
value until they are written and formalized in the usual manner by the 
Roman Curia, may nonetheless serve as information, counsel, orientation 
and guidance in the general conduct and solutions to particular problems 
in which it is appropriate to apply practical norms recognized by experi
ence and canonical tradition" (Direttorio, no. 3.3.6). 

Bishops can also make contact with the ecclesiastical and pastoral 
situation in Rome, such as parishes, cultural centers and welfare centers, 
the proper national church, any personal parishes, and, possibly, the 
church of the cardinalatial title (Direttorio, no. 3.4). 

Once the ad limina visit is completed, the Congregation for the 
Bishops8 "transmits to the diocesan bishops the conclusions relative to 
their dioceses," (PB 81) which the bishop will receive with meekness and 
will put into practice with much diligence (cf. c. 399 in fine). 

In addition to the deep meaning of the union with Peter possessed by 
this institute, the ad limina visit constitutes an effective instrument for 
the exercise of the munus petrinum with respect to the particular 
churches, with instructional elements ( discourses by the pope in audi
ences during those visits) as well as governance issues. The bishops as 
well as those working in the Roman Curia must avoid reducing these 
times to mere formalistic compliance. They must seek to delve into the 
problems of the diocese with eagerness in order to obtain workable re
sults at the governance level, both on the initiative of the Apostolic See as 
well as through the efforts of the diocesan bishop to whom suggestions 
and counsel will be very useful. 

8. Regarding the competencies of the CB about the function of the Episcopal ministry, cf. 
M. C0STALUNGA, La Congregazione per i Vescovi, in P.A. B0NNET-C. GULLO (Eds.) , La Curia 
Romana nella Cost. Ap. "Pastor Bonus" (Vatican City 1990), pp. 289-293; V. G6MEZ-IGLESIAS, 
"La Congregaci6n para los Obispos," in Ius Canonicum 31 (1991) , pp . 368-370. 

850 



G6MEZ-lGLESIAS C. Tit. I. Ch. II. Art. 2. Diocesan Bishops c. 400 

Naturally, contact between bishops and the Holy See must be regu
lar. With the current means of communication, it would not make sense to 
limit dialogue to these particular moments. The ad limina visits are but a 
minimum requirement which nonetheless retain all their meaning, their 
immense usefulness, and their practical efficacy. 
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§ 1. Episcopus dioecesanus, qui septuagesimum quintum 
aetatis annum expleverit, rogatur ut renuntiationem 
ab officio exhibeat Summo Pontifici, qui omnibus 
inspectis adiunctis providebit. 

§ 2.  Enixe rogatur Episcopus dioecesanus, qui ob infir
mam valetudinem aliamve gravem causam officio suo 
adimplendo minus aptus evaserit, ut renuntiationem 
ab officio exhibeat. 

§ 1. A diocesan Bishop who has completed his seventy-fifth year of age is 
requested to offer his resignation from office to the Supreme Pontiff, 
who, taking all the circumstances into account , will make provision 
accordingly. 

§ 2. A diocesan Bishop who, because of illness or some other grave rea
son, has become unsuited for the fulfilment of his office, is earnestly 
requested to offer his resignation from office. 

SOURCES: § 1: CD 21; ES I, 11 
§ 2: CD 21; ES I ,  11 

CROSS REFERENCES: cc. 187-189, 195, 354, 402, 411, 416-417, 538 § 3 

COMME NTARY ------

Valentin Gomez-Iglesias C. 

The resignation of a diocesan bishop because of age, illness, or 
other grave reasons 

1. Canons 401 and 402 were organically composed to regulate the di
ocesan bishop's retirement through an accepted resignation and the jurid
ical status of the resigning bishop. 

Similar to the provisions for Cardinals heading the dicasteries 
and other permanent institutes of the Roman Curia and of Vatican City 
(cf. c. 354) and for parish priests (cf. c. 538 § 3), paragraph 1 of c. 401 also 
asks diocesan bishops who are seventy-five years old to tender their resig
nation from office to the Supreme Pontiff, who will make provision, taking 
into account all the circumstances. 

In the Schema of 1980, the obligation for a bishop to offer his resig
nation was set forth in terms of an obligation ("renuntiationem ab officio 
exhibeat") and, as an obligation, it was situated together with the tradi-
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tional obligations of the diocesan bishop, such as residence, pastoral visit, 
quinquennial report, and ad limina visit. It was Cardinals Siri and Razafi
mahatrata who brought to the attention of the Commission for the Revi
sion of the Code that in the decree Christus Dominus 21, the resignation 
age was a recommendation and not an obligation.1 In fact, "As the pastoral 
office of bishops is so important and onerous, diocesan bishops and oth
ers whose juridical position corresponds to theirs are earnestly requested 
to resign from their office if on account of advanced age or from any other 
grave cause they become less able to carry out their duties. This they 
should do on their own initiative or when invited to do so by the compe
tent authority" (CD 21).2 And Ecclesiae Santae I, 11-in executing Chris
tus Dominus 21-earnestly requested that, no later than when they turn 
seventy-five years of age, they are on their own initiative to submit their 
resignation from office to the competent authority, who will make provi
sion, taking into account all the circumstances. The Commission for the 
Revision of the Code placed before the phrase "renuntiationem ab officio 
exhibeat" the words "rogantur ut ,"  just as it is stated in the current 
C. 401.3 

It is an innovation in Church legislation, inasmuch as neither in the 
ius vetus nor in the CJC/1917 was age one of the causes for the bishop's 
resignation, although popes did receive some resignations due to age.4 Co
adjutors and auxiliary bishops are also invited to submit their resignation 
to the Roman Pontiff once they turn seventy-five (cf. c. 411). Also the 
heads and secretaries of the dicasteries and other institutes of the Roman 
Curia, and any who are equivalent to them, retire from their office when 
they reach age seventy-five (RGCR 41 § 2). 

2. Moreover, paragraph 2 of c. 401-also in keeping with Christus 
Dominus 21-earnestly asks diocesan bishops to offer their resignation 
from office if, because of illness or some other grave reason, their capac
ity to fulfill their office is diminished. In these cases-illness or grave rea
son-the request is more insistent; paragraph 2 does not simply use the 
word rogatur as in paragraph 1, but the phrase "enixe rogatur" ("ear
nestly requests"). This paragraph is also applied to coadjutor and auxiliary 
bishops (cf. c. 411). 

1. Cf. Comm. 14 (1982), p. 208. 
2. Regarding the resignation of the bishop because of age as discussed in Vatican Council 

II, cf. H.-M. LEGRAND, "Nature de l'Eglise particuliere et role de l'Eveque dans l'Eglise," in La 
charge pastorate des Eveques (Paris 1969), pp. 168-173. 

3. Comm. 14 (1982), p. 208. 
4. PG. CARON, La rinuncia all'ufficio ecclesiastico nella storia del diritto canonico 

dall'eta apostolica alla Riforma cattolica (Milan 1946), pp. 189-190. 
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3. The resignation mentioned in c. 401 does not take effect ipso iure, 
but is subjected to acceptance on the part of the Roman Pontiff, who will 
make provision, taking into account all the circumstances (c. 401 § 1).5 

The following general conditions that apply for all resignations pre
scribed by the current CIC also apply to this resignation requiring accep
tance: a) as an ad validitatem requirement ,  it must be presented in 
writing or orally before two witnesses (cf. c. 189 § 1); b) the Roman Pon
tiff must not accept any resignation that is not based on a just and propor
tionate reason ( cf. c. 189 § 2); c) a resignation that needs acceptance has 
no force unless it is accepted within three months ( cf. cc. 57, 189 § 3); 
d) until a resignation is accepted, it may be revoked by the person resign
ing (cf. c. 189 § 4); e) acceptance of the resignation must be communi
cated as soon as possible to the person resigning and to those who have 
any right in regard to the provision of the office ( cf. c. 184 § 3); f) from the 
time in which the diocesan bishop is notified of acceptance of his resigna
tion, the episcopal see is vacant ( cf. cc. 416-417). 

The Codex canonum Ecclesiarum orientalium (CCEO) regulates 
the matter of the diocesan bishop's resignation in c. 219 in a manner quite 
like c. 401 CIC, although in some cases the resignation is offered to the Pa
triarch and in others to the Roman Pontiff. 

4. With this canon, a general method is established for avoiding ex
cessive age of the bishop (§ 1), or illness and other reasons (§ 2) from en
tailing serious diminishment of the capacity to fulfill the office or 
episcopal ministry. This method is established not as a juridical obligation 
of the diocesan bishop, but rather as a request to the bishop, which, in the 
event of illness or grave reasons becomes more compelling (enixe), such 
that its execution is in the hands of the Supreme Pontiff, who will decide, 
taking into account all circumstances on a case-by-case basis. This canon 
is a good example of a general prescription on the basis of legal presump
tions, conveniently adaptable in its application through the wise judgment 
of the supreme authority. The text of this canon highlights a fundamental 
aspect of all authority in the people of God, its aspect of diakonia, of ser
vice. 

5. Cf. F. FALCHI, "I procedimenti di dimissione dei Vescovi," in Ministero episcopale e 
dinamica istituzionale (Bologna 1981), pp. 129-177. 
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402 § 1. Episcopus, cuius renuntiatio ab officio acceptata 
fuerit, titulum emeriti suae dioecesis retinet, atque 
habitationis sedem, si id exoptet, in ipsa dioecesi 
servare potest, nisi certis in casibus ob specialia 
adiuncta ab Apostolica Sede aliter provideatur. 

§ 2. Episcoporum conferentia curare debet ut congruae 
et dignae Episcopi renuntiantis sustentationi provi
deatur, attenta quidem primaria obligatione, qua te
netur dioecesis cui ipse inservivit. 

§ 1. A Bishop whose resignation from office has been accepted, acquires 
the title "emeritus" of his diocese. If he so wishes, he may have a resi
dence in the diocese unless, because of special circumstances in cer
tain cases, the Apostolic See provides otherwise. 

§ 2. The bishops' Conference must ensure that suitable and worthy provi
sion is made for the upkeep of a Bishop who has resigned, bearing in 
mind the primary obligation which falls on the diocese which he 
served. 

SOURCES: § 1: CD 21; ES I, 11; SCB Let. (Prot., 335/67), 7 nov. 1970; 
SCB Let. (Prot. 335/67), 31 aug. 1976 
§ 2: CD 21; ES I, 11 

CROSS REFERENCES: cc. 185, 195, 376, 401, 411, 416-417, 538 § 3, 707, 
1350 

COMME NTARY 

Valentin Gomez-Iglesias C. 

Juridical situation of the resigned or emeritus bishop 

1. From the time the diocesan bishop receives notification according 
to law that the Roman Pontiff has accepted his resignation ( cf. c. 401 ), the 
episcopal see becomes vacant and the power of the resigned bishop 
ceases to be exercised over the portion of the people of God entrusted to 
him (cf. cc. 416-417; also c. 381). Therefore, his status as diocesan bishop 
changes to the juridical status of titular bishop ( cf. c. 376).1 

1. Regarding the status of the titular bishop with respect to the bishop who has accepted 
his resignation, cf. J.L. GUTIERREZ, "Organizaci6n jerarquica de la Iglesia,"  in Manual de 
Derecho Canonico, 2nd ed. (Pamplona 1991), p. 358. 
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With regard to the title or name with which he is designated, no dio
cese is attributed to him , but , according to c. 185 , any person who has 
ceased from an office by means of an accepted resignation the title of "re
signed" or "emeritus" can be conferred. Canon 402 § 1 establishes that he 
retains the title of "resigned bishop" or "emeritus" of the diocese that he 
had governed until the time of notice of acceptance of his resignation. In 
this sense, the Congregation for Bishops had declared in the Letter of No
vember 7, 1970 (Prot. 335/67) that the Roman Pontiff, in an audience the 
preceding October 31, had provided that from then on a titular church 
would not be assigned to resigned diocesan bishops of the Latin rite, as 
was the custom, but that they would be still ref erred to by the see from 
which they had resigned. 2 

The title "resigned" or "emeritus" is merely honorary and does not 
grant any juridical authority as such over the office of the diocesan 
bishop. However, Ecclesiae Sanctae I ,  11 established that the resigning 
bishop could retain, if he so desired, a residence in his diocese, and the di
ocese must ensure his suitable and worthy provision. At the same time, it 
established as a duty of the bishops' conference the general determination 
of the manner by which the diocese must fulfill that obligation. Following 
that prescription of Ecclesiae Sanctae, c. 402 § 1 contemplates the possi
bility that the resigning bishop-if he chooses-may continue to reside in 
the diocese, unless, in certain cases, the Holy See provides otherwise. 

Pinero raises the issue of the actual scope of the phrase "habitationis 
sedem . . .  servare potest. " At first glance, it could seem that, if he wishes, 
the bishop may remain in the same episcopal residence, but it does not 
seem that this is the meaning of the norm. Neither could it be said that it is 
the "right to continue to reside in the diocese, because that it not denied 
anywhere, and it is a generic right of the person." The aforementioned 
writer concludes that it should be understood that the diocese must pro
vide lodging for the resigning bishop , by analogy with paragraph 3 of 
c. 538, which prescribes that housing must be provided to the retired par
ish priest (cf. c. 538 § 3).3 

Moreover, the resigning religious bishop, contrary to requirements in 
the preceding discipline (c. 629 § 1 CIC/1917), which forced him to return 
to the religious and live in whichever home he wanted within those of his 
religious, now may choose to reside outside of one of those houses, unless 
the Apostolic See provides otherwise (cf. c. 707 § 1). If he does returns to 

2. Cf. X. OCHOA, Leges Ecclesiae post CIC editae, IV (Rome 1974), col. 591 1 .  Also cf. 
Comm. 9 (1977), pp. 223-224. 

3. J.M. PINERO CARRI6N, La ley de la Iglesia. Instituciones can6nicas, v. I (Madrid 1985), 
p. 452. 
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the same institute, he does not enjoy-at least, by common law-an active 
or passive voice therein. 4 

2. In turn, c. 402 § 2 prescribes the principal obligation, which is in
cumbent upon the diocese in which the bishop exercised his episcopal 
ministry, to ensure that suitable and worthy provision is made for him after 
he resigns. This duty falls as a subsidiary to the bishops' conference, which 
must provide whatever is necessary in order to guarantee this support. In 
the process of the development of this section, there was a shift from a for
mula similar to that of the aforementioned Ecclesiae Sanctae I ,  11, to the 
broader current wording. The bishops' conference must now not only pro
vide norms for determining the manner in which the diocese in which the 
resigned bishop served must ensure his suitable and worthy support, but 
must guarantee it in an appropriate manner. They must make up for any 
economic difficulties of the diocese or determine another type of support. 5 

The same prescription of c. 402 is applied to religious resigned bishops, un
less the same institute wishes to handle their support ( cf. c. 707 § 2). It is 
also applied to coadjutor and auxiliary bishops (cf. c. 411).6 

The bishops' conferences have in some cases specified the method 
for guaranteeing support for the resigned bishop. 7 The most customary 
norms establish that a) if he served as a diocesan bishop in just one dio
cese, this diocese must provide it all; b) if he served in more than one, they 
must do it proportionally; c) in cases of an inability due to scarce eco
nomic resources or other reasons, the bishops' Conference must provide 
it directly. 

In the process of the development of c. 402 § 2, a consultor stated his 
opinion that support should be provided to the resigned bishop when the 
bishop has resigned due to age, illness or other grave reasons (c. 401), but 
that this obligation will not exist if the bishop has been removed from the 
diocese because of a crime. All the consultors expressed their agreement, 
even if it is "de re odiosa."8 However, it seems that this official opinion 
must be supplemented. If the removal of the bishop is ipso iure, that is, 
for a crime that has been punished with the penalty of loss of the clerical 
state or by declaration of the competent authority that the interested party 

4. CPI, Interpretaci6n autentica de los cdnones 705-707, April 29, 1986, in AAS 78 
(1986), p. 1324. 

5. Cf. Comm. 18 (1986), pp. 156-157. 
6. Regarding pensions of the Bishops who are directly under the Dicastery and the other 

institutes of the Roman Curia, and entitlements in general, of which the Holy See is in 
charge, cf. mp De pensionibus denuo ordinandis, September 8, 1992, in AAS 84 (1992), 
pp. 1034-1053. 

7. Cf. J.T. MARTfN DE AGAR, Legislazione delle Conferenze Episcopali complementare al 
C.I.C. (Milan 1990), pp. 78, 100, 113, 153, 210, 287, 329, 339, 457, 481 ,  600. (Editor's Note: For 
complementary norms promulgated by English language Conferences of Bishops, see 
Volume V, Appendix 3.) 

8. Cf. Comm. 18 (1986), p. 157. 
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has publicly defected from the Catholic faith or from communion with the 
Church , or by declaration of the competent authority that he has at
tempted marriage, although only a civil one (cf. c. 194), then there is no ju
ridical obligation to ensure suitable and worthy provision, while in all 
other possible cases of removal, there would be a juridical obligation at 
least for an appropriate period of time ( cf. c. 195). The fact that there is no 
juridical obligation does not exclude the obligation, even grave obligation 
imposed by charity, to ensure provision. It would be necessary to also take 
into account c. 1350; in the case of the imposition of penalties on a cleric 
for commission of a crime, "care must always be taken that he does not 
lack what is necessary for his worthy support" ( cf. c. 1350 § 1 ). Inasmuch 
as the right to worthy support is one of the rights making up the juridical 
patrimony of the clergy ( cf. c. 281 ), only removal for a crime entailing ex
pulsion from clerical status will annul said right and the resulting duty in 
this case. Charity may still be morally binding-including sub gravi-"to 
provide in the best way possible if a person is truly in need because he has 
been dismissed from the clerical state" ( cf. c. 1350 § 2). 

It should be added that the juridical situation of the resigned or 
emeritus bishop is regulated in a manner similar to that of c. 402 in paral
lel texts of the CCEO (cc. 62, 211, 218). 

3. Although the resigned or emeritus bishop has no juridical author
ity over the diocesan office as such, he continues to be a bishop. Due to 
his continued episcopal status, and given the hierarchical communion 
with the head and the other members of the Episcopal College, he is an 
integral part thereof-a subject of the supreme, full power over the 
Church-( cf. c. 336). From his status as a member of the College, precise 
juridical situations are derived (rights and obligations). Among these are 
a) the right-obligation to participate in Ecumenical Councils ( cf. c. 339 
§ 1); b) the right-obligation to collegially exercise the supreme power of 
the Church (cf. cc. 337 § 1 and 339 § 1); c) the right-obligation to collabo
rate with the Roman Pontiff ( cf. DPMB 44-49); d) the right-obligation to 
collaborate with the other bishops (DPMB 50-54); e) the faculty to hear 
confessions in any place, unless the diocesan bishop objects in a particu
lar case (cf. c. 967 § 1); f) the faculty to remit in a sacramental confession 
an undeclared penalty latae sententiae (cf. c. 1355 § 2); g) the right to 
preach the word of God anywhere, unless in particular situations to which 
the local bishop expressly objects (cf. c. 763).9 

In 1988, the Congregation for Bishops, welcoming a suggestion from 
the Secretary of State, called a meeting in an attempt to seek suitable 
means by which the resigned bishops can still render useful services to 
the Church. The following conclusions in the form of proposals were ap-

9. Cf. J.I. ARRIETA, art. "Vescovi," in Enciclopedia Giuridica, v. 32 (Rome 1994). 
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proved by the Roman Pontiff on October 29, 198810: a) the dicasteries of 
the Roman Curia should consult them on general problems, as they con
sult with other bishops; b) those who are particularly competent in certain 
areas may be adjunct members or consultors of the dicasteries of the 
Roman Curia; c) they may be elected by the respective bishops' confer
ences to participate in the Synod of Bishops (Motu proprio Apostolica sol
licitudo, September 15, 1965, no. VIII), in accordance with c. 346 § 1, 
genuinely interpreted in this sense; 11 d) if, because of the statutes, they do 
not participate in the Bishops' Conference with a consultative vote, they 
can be called upon to participate in study meetings or commissions and to 
send them the conference documents; e) they can be consulted in dioce
san activities and initiatives; f) they should receive the diocesan Bulletin 
and other documents; g) the diocese will be kept informed of a bishop's 
economic situation to assist him if necessary. 12 To this we can add the pos
sibility set forth in paragraph 2 of c. 443 on participating in particular 
councils. 

The resigned bishop may play a very useful role in the life of the dio
cese as a living witness to what could be called diocesan tradition-which 
is well represented in the present denomination by retirees from the see 
they served-and as help and moral support for the bishop succeeding 
him in the particular Church. Between these two persons, there should be 
a special relationship of communion, characterized by respect and appre
ciation from the new bishop for the one who preceded him, as well as the 
resigned bishop's eagerness to receive in the spirit of faith and ecclesial 
obedience everything provided by the current pastor. The bishop emeritus 
must carefully avoid meddling in what are the direct and exclusive respon
sibilities of the diocesan bishop. Making use of the tie of special affection 
linking him to the former diocese, it would be appropriate to call on him 
whenever possible in the life of the diocese, seeking to make use of all his 
experience and present abilities, which would result in the good of the di
ocese as well as of the resigned bishop. 

10. CB, Normae de episcopis ab officio cessantibus, October 31, 1988, in Comm. 20 
(1988), pp. 167-168. 
11 .  PCILT, Interpretaci6n autentica del canon 346 § 1, October 10, 1991, in AAS 83 (1991), 

p. 1093. 
12. F. FALCHI, "Nuove norme circa i vescovi dimissionari," in Studi in memoria di 

P Gismondi, v. II (Milan 1990), pp. 31-41. 
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ART. 3 
De Episcopis coadiutoribus et auxiliaribus 

ART. 3 
Coadjutor and Auxiliary Bishops 

§ 1.  Cum pastorates dioecesis necessitates id suadeant, 
unus vel plures Episcopi auxiliares, petente Epis
copo dioecesano, constituantur Episcopus auxiliaris 
iure successionis non gaudet. 

§ 2. Gravioribus in adiunctis, etiam indolis personalis, 
Episcopo dioecesano dari potest Episcopus auxilia
ris specialibus instructus facultatibus. 

§ 3. Sancta Sedes, si magis opportunum id ipsi videatur, 
ex officio constituere potest Episcopum coadiuto
rem, qui et ipse specialibus instruitur facultatibus; 
Episcopus coadiutor iure successionis gaudet. 

§ 1. When the pastoral needs of the diocese require it, one or more auxil
iary Bishops are to be appointed at the request of the diocesan 
Bishop. An auxiliary Bishop does not have the right of succession. 

§ 2. In more serious circumstances, even of a personal nature, the dioce
san Bishop may be given an auxiliary Bishop with special faculties. 

§ 3. If the Holy See considers it more opportune, it can ex officio appoint 
a coadjutor Bishop, who also has special faculties. A coadjutor 
Bishop has the right of succession. 

SOURCES: § 1 :  c. 350 § 3; SCCong Resol., 10 ian. 1920 (AAS 12 [1920] 
41-42); CD 25, 26; ES I, 13 § 1; DPMB 199 
§ 3: c. 350 §§ 1 et 2; CD 25; ES I, 13 § 1; DPMB 199; SCB Let. 
(Prot. 335/67), 31  aug. 1976 

CROSS REFERENCES: cc. 339 § 1, 346, 375-380, 401, 443 § 1 , 1  ° ,  450 § 1 ,  
454 

COMME NTARY ------

Remigiusz Sobanski 

In spite of the fact that, according to c. 376, bishops are called "dioc
esan" or "titular," after art. 2, "Diocesan bishops," follows art. 3, "Coadju-
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tor and Auxiliary bishops." This does not mean that all titular bishops are 
coadjutor or auxiliary (for example, Cardinals who are not diocesan bish
ops, Legates of the bishop of Rome, military bishops, and superior bishops 
of churches assimilated to the dioceses are not coadjutor or auxiliary 
bishops). 

The organization of the chapter on bishops does indicate that the 
episcopal office (munus) is above all a service in a given particular 
church. Herein lies the ecclesiological reason for retaining the term "titu
lar bishop" officially used since 1882.1 The problem is that the title is ficti
tious; the titular bishop has neither his own church nor his own faithful. 
Since apostolic times there has been an unshakable principle, according 
to which each particular church has just one bishop at its head. Neither 
plurality of heads nor strictly collegial governance is allowed. According 
to this principle, each particular church is entrusted "to a bishop to be 
guided by him with the assistance of his clergy" (CD 11). At the same time, 
since Christian antiquity, at times it so happens that "the good of the peo
ple of God" requires that some of these collaborators have episcopal ordi
nation, and that they assist the diocesan bishop in his episcopal duties 
(CD 25). History shows that the process of canonical formation of the of
fice of the bishop always accompanied the formation of the office of coad
j u t o r  ( offi cium adiuvandi) .  C anonica l  sources ind icate  a n  
unquestionable tendency to limit the appointment of a coadjutor to cases 
of truly serious need. 2 In the Fourteenth century, the office of the auxiliary 
bishop came to be similar to that of present times. 3 

In Vatican Council II, the juridical position of the coadjutor and aux
iliary bishops was the subject of an impassioned discussion during the de
bate on the Schema "De Episcopis ac de dioecesium regimine. "4 The 
doctrine adopted by the Council Fathers on the sacramental nature of the 
episcopate (LG 20) created the basis for increasing the importance of the 
bishops collaborating with the diocesan bishop. The main argument in
cludes the following points: a) the fact that "episcopal ordination confers, 
together with the office of sanctifying, the office also of teaching and gov
erning" (LG 21) and b) the titular bishops' membership in the College of 
Bishops. The doctrine of the episcopate conceived as a sacrament none
theless requires the complementary development of various connected ec
clesiological issues. 5 The provisions of cc. 403-411 harmonize in a 

1. Cf. communication in Archivfiir katholisches Kirchenrecht 48 (1882), p. 211 .  
2. "Quodsi quando ecclesiae cathedralis aut monasterii urgens necessitas aut evidens 

utilitas postulet, praelato dari coadiutorem," Council of Trent, sess. 25 of ref., c. 7. 
3. Clem. I, 3, 5. 
4. K. MORSDORF, in Lexikonfiir Theologie und Kirche. Das Zweite Vatikanische Konzil, 

Konstitutionen, Dekrete und Erkldrungen, II (Freiburg-Basel-Vienna 1967), pp. 128-146. 
5. W. AYMANS, "Der Leitungsdienst des Bischofs im Hinblick auf die Teilkirche. Uber die 

bischofliche Gewalt und ihre Ausubung aufgrund des Codex Iuris Canonici," in Archiv fiir 
katholisches Kirchenrecht 153 (1984), p. 40. 
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practical way the various sacramental and canonical aspects involved 
with respect to the provisions of Christus Dominus 25 and 26. 

2. Canon 4036 establishes three possible figures among bishops who 
collaborate with the diocesan bishop: a) the auxiliary bishop, b) the auxil
iary bishop possessing special faculties, and c) the coadjutor bishop. The 
coadjutor bishop is not only given special faculties, but also always enjoys 
the right to succession (as established by CD 25). There is no longer any 
difference between the coadjutor given to the person of the bishop and 
the coadjutor given to the episcopal see ( cf. c. 350 CIC/1917). The new or
ganization of the figure of bishops collaborating with the diocesan bishop 
made the institute of the sede plana apostolic administrator unnecessary, 
and which the current Code no longer recognizes. 

3. The auxiliary bishop discussed in paragraph 1 is named at the re
quest of the diocesan bishop , who, if he believes that an auxiliary is neces
sary for his diocese, must propose a list of at least three of the presbyters 
who are most suitable for this office (c. 377 § 4). The auxiliary bishop is 
appointed to the diocese (not as in c. 350 CIC/1917, according to which he 
was appointed to the person of the bishop) 7 according to the provisions of 
the decree Cristus Dominus 26. This change affects his position during a 
vacancy in the episcopal see and after the taking of possession by the new 
bishop. It was acknowledged that it was pointless to specify in law the 
concrete pastoral needs that could give rise to the appointment of one or 
more auxiliary bishops.8 Until the 1980 schemata, there was mention of 
the geographical area of the diocese, the number of its inhabitants, and 
other specific circumstances of pastoral care (as, for example, the large 
number of faithful speaking a foreign language [ cf. CD 23]) ,  as a result of 
which the diocesan bishop cannot personally fulfill his episcopal duties as 
required by the good of the souls. In Christus Dominus 25, the good of the 
souls was shown as the reason for appointing one or more auxiliary 
bishop in a diocese. The Conciliar Decree states that on certain occasions, 
in fact, the good of the souls does demand it; however, what occurs in cer
tain countries, in which all of the dioceses have one or more auxiliary 
bishops, is not in line with the intent of Cristus Dominus nor with the 
sense of c. 403 § 1 (in certain dioceses, the appointment of an auxiliary 
bishop is ensured by a concordat. Thus, for example, art. 2, no. 10 of the 
concordat with Prussia (June 14 , 1929) established auxiliary bishops for 
the archbishops of Cologne, of Bratislava, and Paderborn , as well as for 
the bishops of Trier, Munster, and Aachen).9 In situations such as these, in-

6. Cf. Comm. 5 (1973), pp. 223-224; 7 (1975), pp. 161-172; 12 (1980), pp. 309-314; 19 
(1987), pp. 143-145; 24 (1992), pp. 40--41. 

7. The reports concerning episcopal appointments published in AAS until 1989 treats 
titular bishops as granted to the diocesan bishop; from 1991 on the tendency has been to 
consider them as granted to the particular church. 

8. Cf. Comm. 12 (1980), p. 309; 24 (1992), p. 40. 
9. AAS 21 (1929), p. 525. 
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stead of institutionalizing the need for always having an auxiliary, one 
should proceed to a new division of the diocese or a working organization 
within it. In particular, the large number of confirmandi, which would ex
ceed the capacity of the diocesan bishop, has not been affirmed as a suffi
cient reason to appoint an auxiliary bishop, since the bishop can grant 
faculties to confirm to more than one presbyter (cf. c. 884 § 4). 

4. The auxiliary bishop possessing special faculties is given to the di
ocesan bishop at his request or ex officio, without his request. The rea
sons for appointing this auxiliary bishop may lie not only in the situation 
of the diocese , but also in the person of the bishop. It is not so much a 
matter of circumstances such as age or illness (which would more appro
priately call for the application of c. 401 § 2), as of obligations outside the 
diocese entrusted to the diocesan bishop. 10 The terms episcopus auxilia
ris regens , episcopus adiutor or adiunctus , and auxiliaris specialis 1 1  

were proposed; finally the term auxiliaris specialibus instructus facul
tatibus was adopted. 

5. The name coadjutor bishop was reserved for a bishop not only 
given special faculties, but who also had the right to succession. The Holy 
See appoints him when "it seems necessary. " This does not prevent the di
ocesan bishop from suggesting the appointment of a coadjutor. The rea
sons for appointing the coadjutor normally lie in the person of the 
diocesan bishop. There can also be other reasons, for example, an attempt 
to prevent difficulties in the future provision of the episcopal see. In ac
cordance with the provisions of c. 401 regarding the resignation from of
fice by the bishop, it should be acknowledged that the granting of a 
coadjutor bishop is exceptional. 

According to the criteria of c. 376, the coadjutor bishop is counted 
among the titular bishops although he is not fictitiously assigned any dio
cese in partibus infidelium, but is called the coadjutor bishop of the dio
cese of which he will take possession. 

6. According to Cristus Dominus 25, the granting of special faculties 
to the coadjutor bishop or the auxiliary bishop should be done in such a 
way that , on the one hand, the unity of the governance of the diocese and 
the authority of the diocesan bishop are maintained, and on the other 
hand, their activity is more effective and the dignity of the bishop is en
sured. 

The act of granting the auxiliary or coadjutor bishop special powers 
does not prevent the diocesan bishop from granting them, by special man
date, other faculties according to law. In addition to the duties they have 
in the particular Church to which they have been assigned in accordance 

10. T.J. GREEN in J.A. CORIDEN, T.J. GREEN, D.E. HEINTSCHEL (Eds.), The Code of Canon 
Law. A Text and Commentary (New York 1985), p. 337. 

11 .  Comm. 7 (1975), p . 164. 
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with the following canons, they also enjoy rights and obligations that are 
over the diocese as a result of their participation in the Episcopal College. 
They have the right and the obligation to take part in a universal Council 
with a deliberative vote (c. 339 § 1); they must be summoned and they 
have a deliberative vote in the particular synod ( c. 443); they belong to the 
Bishops' Conference, in which the coadjutors have a deliberative vote 
(c. 454 § 1) , while the auxiliaries have a deliberative or consultative vote 
as determined by the statutes; however, according to c. 454 § 2, 12 auxilia
ries cannot be elected as the president; 13 they may be elected to take part 
in the general or special assembly of the Synod of Bishops ( c. 346). 

12. In fact, the great majority of the statutes of the European Bishops' Conferences grant 
auxiliary bishops a deliberative vote, except in the voting to create or to modify the statutes, 
in accordance with c.  454 §2. Cf. R. ASTORRI, Gli statuti delle conferenze episcopali. I: 
Europa (Padova 1987). 

13. PCILT, Respuesta de 23.4. 1988, in AAS 81 (1989), p. 388. Cf. R. CASTILLO LARA, "De 
Episcoporum Conferentiarum praesidentia," in Comm. 21 (1989), pp. 94-98. 
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§ 1 .  Episcopus coadiutor officii sui possessionem capit, 
cum litteras apostolicas nominationis , per se vel per 
procuratorem , ostenderit Episcopo dioecesano 
atque collegio consultorum, praesente curiae cancel
lario, qui rem in acta referat. 

§ 2. Episcopus auxiliaris officii sui possessionem capit, 
cum litteras apostolicas nominationis ostenderit 
Episcopo dioecesano , praesente curiae cancellario , 
qui rem in acta referat. 

§ 3.  Quod si Episcopus dioecesanus plene sit impeditus, 
sufficit ut tum Episcopus coadiutor, tum Episcopus 
auxiliaris litteras apostolicas nominationis osten
dant collegio consultorum, praesente curiae cancel
lario. 

§ 1. The coadjutor Bishop takes possession of his office when, either per
sonally or by proxy, he shows the apostolic letter of appointment to 
the diocesan Bishop and the college of consultors, in the presence of 
the chancellor of the curia, who makes a record of the fact. 

§ 2. An auxiliary Bishop takes possession of his office when he shows his 
apostolic letter of appointment to the diocesan Bishop, in the pres
ence of the chancellor of the curia, who makes a record of the fact. 

§ 3. If the diocesan Bishop is wholly impeded, it is sufficient that either 
the coadjutor Bishop or the auxiliary Bishop show their apostolic let
ter of appointment to the college of consultors, in the presence of the 
chancellor of the curia. 

SOURCES: § 1: c. 353 § §  1 et 2 
§ 2: C. 353 § 1 
§ 3: C. 353 § 3 

CROSS REFERENCES: cc. 145 § 2; 379; 380; 403, 419; 422; 833,3° 

COMMENTARY ------

Remigiusz Sobanski 

Just as in canons 379, 380, 382, and 418, the term possessionem ca
pere is used. The taking of possession of the office is accomplished by pre
senting the apostolic letter of appointment: from the coadjutor to the 
diocesan bishop and to the college of consultors; from the auxiliary 
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bishop to the diocesan bishop. The requirement that the coadjutor submit 
the letter to the college of consultors is motivated by the situation of the 
coadjutor in the event of a vacancy in the episcopal see (cc. 419 and 421 
§ 1). In a diocese that has a coadjutor bishop, there cannot be a vacancy in 
the apostolic see, and therefore the respective faculties of the college of 
consultors do not come into play. It devolves upon the diocesan bishop to 
summon the college of consultors and to call the chancellor to record of 
the act. All the terms established in c. 382 § 2 must be complied with: four 
months from when the apostolic letter is received if he does not yet have 
episcopal ordination; two months if he already does. 

In the event that the diocesan bishop is wholly impeded, the coadju
tor bishop or the auxiliary bishop presents the letter of appointment to the 
college of consultors, who then summon the senior consultor by ordina
tion ( c. 502 § 2). The chancellor then records the act (if there are insur
mountable obstacles, cf. c. 412). 

Before taking possession of the office, the coadjutor bishop and the 
auxiliary bishop must receive episcopal ordination ( c. 379), make the pro
fession of the faith, and swear the oath of fidelity to the Apostolic See 
( c. 380). If, before the taking of possession, there is a vacancy in the epis
copal see, 1) the auxiliary bishop presents the letters to the college of con
sultors or to the administrator of the diocese, 2) the auxiliary bishop in 
question in c. 403 § 2 presents the matter to the Apostolic See, and 3) with 
respect to the coadjutor, cf. the commentary on c. 409. 

With respect to the question of whether the coadjutor bishop or the 
auxiliary bishop holds an office in the juridical sense, 1 and, consequently, 
if it is proper to speak in c. 404 of the "taking of possession of the office," 
it should be noted that: 

1) Canons 403-411 determine the principles governing the constitu
tion of the coadjutor bishop or the auxiliary bishop and their functions 
( munus) in a fixed manner, independent of the subject to which they are 
entrusted. The main duties that result from these functions and the facul
ties allowing them to be fulfilled are determined by law through the office 
they must receive ( c. 406). These faculties ensure the minimum number of 
obligations and rights, indispensable through constitution of the office. 
Law, with the indications included in cc. 405, 407, and 408, completes that 
fundamental basis, which can also be supplemented by the diocesan 
bishop with faculties granted by special mandate. 

2. With the appointment of a coadjutor bishop or an auxiliary bishop 
for a given diocese or for a given diocesan bishop, the scope of their corn-

1. K. MbRSDORF, in Lexikon fur Theologie und Kirche. Das Zweite Vatikanische Konzil, 
Konstitutionen, Dekrete und Erklarungen, II (Freiburg-Basel-Vienna 1967), p. 196. 
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petencies is established. Whereas the office of the auxiliary does not re
quire a special act of erection, but begins to exist in the specific diocese 
when it is conferred (cf. c. 145 § 2), the competencies assigned thereto 
come from those of the principal office to which the auxiliary renders as
sistance. According to c. 145 § 1, the important element of stability does 
not involve the concrete office, but the office determined by law, which is 
conferred in certain circumstances. 
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§ 1.  Episcopus coadiutor, itemque Episcopus auxiliaris, 
obligationes et iura habent quae determinantur 
praescriptis canonum qui sequuntur, atque in litteris 
suae nominationis definiuntur. 

§ 2.  Episcopus coadiutor et Episcopus auxiliaris, de quo 
in can. 403, § 2 ,  Episcopo dioecesano in universo 
dioecesis regimine adstant atque eiusdem absentis 
vel impedit vices supplent. 

§ 1. The coadjutor Bishop and the auxiliary Bishop have the obligations 
and the rights which are determined by the provisions of the follow
ing canons and defined in their letters of appointment. 

§ 2. The coadjutor Bishop, or the auxiliary Bishop mentioned in can. 403 
§ 2, assists the diocesan Bishop in the entire governance of the dio
cese , and takes his place when he is absent or impeded. 

SOURCES: § 1: c. 351 § §  1 et 2; CD 25, 26; ES I ,  13 
§ 2: c. 351 § 2; CD 25, 26; ES I ,  13 

CROSS REFERENCES: cc. 375, 403 

COMME NTARY ------

Remigiusz Sobanski 

This canon presents a general provision on the rights and obligations 
of the coadjutor bishop and the auxiliary bishop. These rights and obliga
tions are described and determined by the following canons ( 406-408) and 
by the letters of appointment. These letters only prescribe the rights and 
obligations of the auxiliary bishop discussed in c. 403 § 2, and of the coad
jutor bishop. In this way, they occupy a different juridical position from 
that of the "common" auxiliary bishop. The coadjutor also becomes the tit
ular bishop of the diocese of which he will take possession in the future. 
The auxiliary bishop discussed in c. 403 § 2 ,  as well as the coadjutor 
bishop , must assist the bishop in the entire governance of the diocese, but 
in such a way as to not diminish the unity of governance. The diocesan 
bishop cannot lessen the authority granted in the letters of appointment of 
the auxiliary bishop. In conflicting situations that would threaten the unity 
of the diocese , the diocesan bishop can temporarily suspend the coadjutor 
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bishop or the auxiliary bishop in their functions, at the same time submit
ting the matter to the Holy See.1 

The faculties contained in the letters of appointment are delegated 
powers. They are not found in law nor in the rights or obligations of auxil
iary and coadjutor bishops (except for the right to succession), but result 
from the office which, according to c. 406, the diocesan bishop must grant 
them. Thus, they have the right to this office. The provisions of the follow
ing canons (407-408) are general indications. Neither the auxiliary bishop 
nor the coadjutor bishop has an office to which a certain scope of power 
is directly tied. In fact, the auxiliary bishop is the titular of a non-existent 
diocese, and the coadjutor bishop is the titular of the diocese of which he 
will take possession in the future. The determination of the rights and ob
ligations of auxiliary bishops and coadjutor bishops must take into consid
eration two important premises. The first is the fact that the diocesan 
bishop is the pastor and governor of the diocese. The second is that all 
bishops, including titular bishops, belong to the Episcopal College. Titular 
bishops are also "constituted pastors in the Church, to be teachers of 
doctrine priests of sacred worship and the ministers of governance" 
(c. 375 § 1). 

From the position of the titular bishop in the Episcopal College, one 
cannot directly infer the rights and obligations of auxiliary bishops in par
ticular churches. The determination of such rights and obligations only re
sults from the determination of their participation in the work of the 
diocesan bishop, by mandate of the Holy See, by mandate of the diocesan 
bishop, or by the offices that must be granted to them. In this way, the du
ties in which the bishops participate by virtue of consecration are brought 
up to date (LG 21, 2; pen 2). 

1. K. MbRSDORF, in Lexikonfiir Theologie und Kirche. Das Zweite Vatikanische Konzil, 
Konstitutionen, Dekrete und Erkliirungen, II (Freiburg-Basel-Vienna 1967), p. 196. 
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§ 1.  Episcopus coadiutor, itemque Episcopus auxiliaris, 
de quo in can. 403, § 2, ab Episcopo dioecesano Vica
rius generalis constituatur; insuper ipsi prae ceteris 
Episcopus dioecesanus committat quae ex iure man
datum speciale requirant. 

§ 2.  Nisi in litteris apostolicis aliud provisum fuerit et 
firmo praescripto § 1 ,  Episcopus dioecesanus auxi
liarem vel auxiliares suos constituat Vicarios genera
les vel saltem Vicarios episcopales, ab auctoritate 
sua, ant Episcopi coadiutoris vel Episcopi auxiliaris 
de quo in can. 403, § 2 ,  dumtaxat dependentes. 

§ 1. The coadjutor Bishop, and likewise the auxiliary Bishop mentioned in 
can. 403 § 2 ,  is to be appointed a Vicar general by the diocesan 
Bishop. The diocesan Bishop is to entrust to him, in preference to 
others, those matters which by law require a special mandate. 

§ 2. Unless the apostolic letter provides otherwise and without prejudice 
to the provision of § 1, the diocesan Bishop is to appoint his auxiliary 
or auxiliaries as Vicar general or at least episcopal Vicar, in depen
dence solely on his authority, or on that of the coadjutor Bishop or of 
the auxiliary Bishop mentioned in can. 403 § 2. 

SOURCES: § 1: c. 351 § 3; CD 26; ES I, 13 § 2; DPMB 199, 201 
§ 2: CD 26; ES I, 13 § 2; 14; DPMB 199 

CROSS REFERENCES: cc. 134; 403, 4 75-481 

COMME NTARY ------

Remigiusz Sobanski 

The coadjutor bishop and the auxiliary bishop possessing special 
faculties must be appointed as vicar generals by the diocesan bishop. The 
diocesan bishop has the right to reserve for himself some administrative 
acts (c. 479 § 1), except for those that devolve upon the auxiliary or coad
jutor bishop according to the letters of appointment. According to the 
norm of c. 406 § 1, the diocesan bishop has the right, if the apostolic ap
pointment does not provide otherwise, to appoint a second vicar general 
( or more); but everything requiring a special mandate must be entrusted 
to the coadjutor bishop or to the auxiliary bishop discussed in c. 403 § 2 
before anyone else. 

870 



SOBANSKI Tit. I. Ch. II. Art. 3. Coadjutor and Auxiliary Bishops c. 406 

Moreover , the other "ordinary" auxiliary bishops must be appointed 
vicar generals, or at least episcopal vicars. These offices are established 
for an indefinite time. By virtue of his office , the vicar general has execu
tive power, except for any acts that the diocesan bishop has reserved for 
himself. By maintaining the priority granted in paragraph 1 to the coadju
tor bishop and the auxiliary bishop discussed in c. 403 § 2 , the diocesan 
bishop can grant the vicar general special faculties that by law require a 
special mandate from the bishop (c. 479 § 1). The office of the episcopal 
vicar was established in view of the auxiliary bishops, in order to guaran
tee a respective scope of power1 in a given section of the diocese , for cer
tain matters, with respect to the faithful of the same rite , or for a specific 
group of people ( c. 4 76). In this case , the diocesan bishop can reserve for 
himself some matters ( or rather , reserve them for the vicar general), and 
can also entrust to him any matters requiring a special mandate. Given the 
large number of matters nominally attributed by law to the diocesan 
bishop , "to the exclusion of the vicar general and the episcopal vicar ex
cept by special mandate" (c. 134 § 3),2 it must be admitted that effective 
assistance from the auxiliary bishop for the diocesan bishop gives rise 
to-inasmuch as it was the pastoral needs of the diocese t hat required his 
appointment-a broadening of the scope of his faculties, entrusting to him 
some faculties that devolve upon the diocesan bishop (for example , the 
faculties of dispensation granted to the diocesan bishop in c. 87 § 1). 

The auxiliary bishop constituted as a vicar general or as an episcopal 
vicar depends in is duties exclusively on the diocesan bishop or the coad
jutor bishop , or also on the auxiliary bishop discussed in c. 403 § 2. "Ab 
auctoritate sua" is understood in the sense of ab ipso, excluding any auc
toritas that may appear in the name of the diocesan bishop.3 If there is a 
coadjutor bishop or an auxiliary bishop in c. 403 § 2 , the auxiliary bishop 
depends on him if it is so provided in the letters of appointment. If there 
are no provisions in this regard , the auxiliary bishop depends exclusively 
on the diocesan bishop (in the canon , the disjunctive term aut is used). In 
no case can the precept of unity in the governance of the diocese be for
gotten. It must be admitted that the diocesan bishop cannot , on his own , 
make the auxiliary bishop depend on the prescriptions of the coadjutor 
bishop or the auxiliary bishop discussed in c. 403 § 2; however , he may 
and still must grant faculties, according to c. 405 § 2 , in order that the aux
iliary bishop always has a certain sphere of executive power that he will 
exercise dependent only on the diocesan bishop. 

1. K. MORSDORF, in Lexikon fiir Theologie und Kirche. Das Zweite Vatikanische Konzil, 
Konstitutionen, Dekrete und Erklarungen, II (Freiburg-Basel-Vienna 1967), p. 201. 

2. Cf. H . MULLER, "De speciali episcopi mandato iuxta CIC/1983," in Periodica 79 (1990), 
pp. 219-241. 

3. K. MORSDORF, in Lexikonfiir Theologie und Kirche. Das Zweite Vatikanische Konzil, 
Konstitutionen, Dekrete und Erklarungen, II (Freiburg-Basel-Vienna 1967), p. 198. 
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§ 1.  Ut quam maxime praesenti et futuro dioecesis bono 
faveatur, Episcopus dioecesanus, coadiutor atque 
Episcopus auxiliaris de quo in can. 403, § 2 ,  in rebus 
maioris momenti sese invicem consulant. 

§ 2.  Episcopus dioecesanus in perpendendis causis maio
ris momenti, praesertim indolis pastoralis, Episco
pos auxiliares prae ceteris consulere velit. 

§ 3. Episcopus coadiutor et Episcopus auxiliaris, quippe 
qui in partem sollicitudinis Episcopi dioecesani vo
cati sint, munia sua ita exerceant, ut concordi cum 
ipso opera et animo procedant. 

§ 1. For the greatest present and future good of the diocese, the diocesan 
Bishop, the coadjutor and the auxiliary Bishop mentioned in can. 403 
§ 2, are to consult with each other on matters of greater importance. 

§ 2. In assessing matters of greater importance, particularly those of a 
pastoral nature, the diocesan Bishop ought to consult the auxiliary 
bishops before all others. 

§ 3. The coadjutor Bishop and the auxiliary Bishop, since they are called 
to share in the cares of the diocesan Bishop, should so exercise their 
office that they act and think in accord with him. 

SOURCES: § 1: CD 26; DPMB 199 
§ 2: CD 26 
§ 3: CD 25 

CROSS REFERENCES: c. 403 

COMME NTARY ------

Remigiusz Sobanski 

The provision of this canon attempts to establish a way of proceed
ing that would effectively maintain unity of governance in the diocese, 
which is in the hands of the diocesan bishop, as well as the mutual respon
sibility of the coadjutor bishop and the auxiliary bishops. The diocesan 
bishop, the coadjutor bishop, and the auxiliary bishops do not constitute a 
collegial body, but must exercise their functions according to a collegial 
mind. Acting with a collegial mind does not mean that the acts are colle
gial in the juridical sense discussed in c. 119. Consultation is not a condi
tion for the validity of acts. 
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The provision of the canon concerns the diocesan bishop as well as 
the coadjutor bishop and the auxiliary bishops according to the Decree 
Christus Dominus 26. 

Paragraph 1 entrusts to the diocesan bishop, the coadjutor bishop, 
and the auxiliary bishop discussed in c. 403 § 2 mutual consultation on 
matters of major importance. Consultation means asking for advice, but 
not for consent. It is a mutual obligation: the diocesan bishop must ask ad
vice from the coadjutor bishop or the auxiliary bishop given special facul
ties, and vice versa. If the letters of appointment of the coadjutor bishop 
or the auxiliary bishop do not contain any faculties that may be exercised 
independently of the diocesan bishop, they are bound by the diocesan 
bishop's instructions. When they possess such faculties, they must consult 
the diocesan bishop. The diocesan bishop must take and fulfill his initia
tives in such as way that "it facilitates the future pastoral task of the coad
jutor" (DPMB 199). The importance of matters must be assessed with 
regard to the present and future good of the diocese. Maintaining unity 
today facilitates maintaining continuity in the future. Important matters 
are, above all, those for which the coadjutor bishop and the auxiliary 
bishop have special faculties. The majority of the matters for which the 
vicar general needs a special mandate also fits into this vision.1 

Consultation on important matters by the diocesan bishop with the 
"ordinary" auxiliary bishop is advisable. During the drafting of the code, 
the difference in value between a consultation between the diocesan 
bishop and the coadjutor bishop and with the auxiliary bishop was clearly 
stressed. This is due not only to the fact that Christus Dominus, which 
provides (ne omittant) for consultation between the diocesan bishop and 
the coadjutor bishop, does not mention consultation with the auxiliary 
bishop. Consultation with the former is necessary, but with the latter it is 
merely appropriate. 2 The consultation concerns, in particular, pastoral 
problems, which means that c. 407 § 2 emphasizes more consultation on 
pastoral matters than on matters concerning the administration of the dio
cese ( cf. c. 409). As a vicar general or an episcopal vicar ( c. 406 § 2), the 
auxiliary bishop must inform the diocesan bishop on the more important 
matters ( c. 480). This information supposes the presentation of his point 
of view. Whereas this point of view refers mostly to administrative matters 
(cf. c. 473 § 1), pastoral matters were stressed as the object of the consul
tation. The consultation includes the planning as well as the organization 
of pastoral activity ( cf. DPMB 199). 

1. In order to determine which ones are the "matters of greater moment," the cases in 
which the Law requires the bishop to hear the opinion of the Presbyteral Counsel can be very 
instructive: cc . 461 § 1 ,  515  § 2, 531, 1215 § 2, 1222 § 2, 1263. According to c . 500 § 2 the 
bishop should hear the opinion of the Presbyteral Counsel "in matters of more serious 
moment. "  

2. Comm. 24 (1992), p .  40. 
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The consultation consists of asking for advice. It is appropriate for 
the diocesan bishop to consult first of all with the auxiliary bishops, and 
also when the law requires that he hear the opinion of other persons or of 
a college. Auxiliary bishops, if there are more than two, do not constitute 
any juridical council (neither do they constitute the episcopal council, dis
cussed in c. 4 73 § 4 ,  because vicar generals and episcopal vicars who are 
not bishops are also members thereof. The constitution of the episcopal 
council makes sense only with vicars who are presbyters). In fact , through 
the consultations, the coadjutor bishop and the auxiliary bishops partici
pate in the duties of the diocesan bishop and act according to the mind 
and will of their bishop. 
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§ 1. Episcopus coadiutor et Episcopus auxiliaris, iusto 
impedimento non detenti , obligantur ut , quoties 
Episcopus dioecesanus id requirat, pontificalia et 
alias functiones obeant, ad quas Episcopus dioecesa
nus tenetur. 

§ 2. Quae episcopalia iura et functiones Episcopus coa
diutor aut auxiliaris potest exercere , Episcopus 
dioecesanus habitualiter alii ne committat. 

§ 1. As often as they are requested to do so by the diocesan Bishop, a co
adjutor Bishop and an auxiliary Bishop who are not lawfully im
peded, are obliged to perform those pontifical and other functions to 
which the diocesan is bound. 

§ 2. Those episcopal rights and functions which the coadjutor Bishop or 
the auxiliary Bishop can exercise are not habitually to be entrusted to 
another by the diocesan Bishop. 

SOURCES: § 1: c. 351 § 4 
§ 2: C. 351 § 3 

CROSS REFERENCES: cc. 396 § 1, 400 § 2, 403 

COMMENTARY ------

Remigiusz Sobanski 

The main reason for which an auxiliary bishop is appointed is the as
sistance he can render in the exercise of the episcopal duties and func
tions; that is, the pontifical and also other functions constituting the 
obligations of the diocesan bishop. In fact, this assistance in the celebra
tion of pontifical functions was so important that it is the German lan
guage, where the institution of auxiliary bishops has been widespread 
since the Middle Ages, that gave the name to the office of auxiliary bishop 
(Weihbischof). Moreover, the title vicarius in pontificalibus expressed 
the fact that among their duties, substituting for the diocesan bishop in 
pontifical functions as many times as was requested was considered fore
most. Assistance in the exercise of pontifical functions is essential be
cause the bishop must celebrate them not only in the cathedral church, 
but also in other churches (DPMB 8). Here it is a matter, above all, of visit
ing the diocese ( cf. c. 396 § 1 ). If the diocesan bishop is lawfully impeded, 
he may fulfill the obligation of making the ad limina apostolorum visit 
through the coadjutor or auxiliary bishop. 
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Paragraph 1 imposes on the coadjutor bishop and on the auxiliary 
bishop the duty of rendering this assistance (i.e. , celebrating pontifical 
functions) whenever requested by the diocesan bishop, if not lawfully im
peded. Paragraph 2 provides that the diocesan bishop does not normally 
entrust to another those episcopal rights and duties that can be exercised 
by the coadjutor bishop or the auxiliary bishop. This provision should be 
seen as a complement to paragraph 1. In this treatment , it is a matter of 
the functions and faculties that constitute an obligation of the diocesan 
bishop. In the final version, the inconsistency between paragraphs 3 and 4 
of c. 351 CJC/1917 was eliminated. It is not what the coadjutor bishop or 
the auxiliary bishop "can and wants to" exercise ,  but what he can exer
cise. The exercise of the functions entrusted by the diocesan bishop con
stitutes a duty of the coadjutor bishop or the auxiliary bishop, not an act 
of goodwill. 
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§ 1. Vacante sede episcopali, Episcopus coadiutor statim 
fit Episcopus dioecesis pro qua fuerat constitutus , 
dummodo possessionem legitime ceperit. 

§ 2.  Vacante sede episcopali, nisi aliud a competenti auc
toritate statutum fuerit, Episcopus auxiliaris, donec 
novus Episcopus possessionem sedis ceperit, omnes 
et solas servat potestates et facultates quibus sede 
plena, tamquam Vicarius generalis vel tamquam Vica
rius episcopalis, gaudebat; quod si ad munus Admi
nistra toris dioecesani,  qui regimini dioece sis 
praeest. 

§ 1. When the episcopal see falls vacant, the coadjutor immediately be
comes the Bishop of the diocese for which he was appointed, pro
vided he has lawfully taken possession. 

§ 2. Unless the competent authority has provided otherwise, when the 
episcopal see is vacant and until the new Bishop takes possession of 
the see, the auxiliary Bishop retains all and only those powers and 
faculties which he had as Vicar general or as episcopal Vicar when 
the see was occupied. If he is not appointed to the office of diocesan 
Administrator, he is to exercise this same power of his, conferred by 
the law, under the authority of the diocesan Administrator, who gov
erns the diocese. 

SOURCES: § 1: c. 355 § 1 
§ 2: C. 355 § 2; ES I, 13 § 3 

CROSS REFERENCES: cc. 403, 412-427 

COMME NTARY 

Remigiusz Sobanski 

1. When the episcopal see is vacant, due to any of the reasons dis
cussed in c. 416, the coadjutor bishop who has taken possession of his of
fice according to c. 404 § 1 immediately becomes the diocesan bishop. If 
he had not taken possession of his office before the see became vacant 
due to the death of the diocesan bishop, but he already has episcopal ordi
nation, he must take possession of the office of the diocesan bishop, ac
cording to c. 382 § 2. This opinion is based on the fact that by receiving the 
apostolic letters, the coadjutor receives an ius ad rem. The object of this 
ius (the office of coadjutor), contains the right to succession, which dis-
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tinguishes the coadjutor from auxiliary bishops. The coadjutor bishop is 
constituted to assist the diocesan bishop and then take possession of his 
diocese. The death of the bishop before the coadjutor bishop has taken 
possession of his office must not take away the significance of his consti
tution. It also seems that the coadjutor who has not yet received episcopal 
ordination must proceed in this way, notwithstanding c. 379. The reasons 
that are the basis of cc. 379 and 382 must give way to a rational application 
of law. The exceptional nature of the situation argues in favor of the re
verse order of the liturgical and juridical acts. If before the coadjutor has 
taken possession of his office there is a vacancy in the episcopal see for 
any other reason, it is the Apostolic See that makes the decision. 

2. The canon introduces variations with respect to the norms of the 
former Code ( c. 355 § 2 CIC/1917), on the loss of the powers and faculties 
of the auxiliary bishop (with or without special faculties). Christus Domi
nus 26 c and Ecclesiae Sanctae I, 13 § 2 expressed the desire that, in the 
event of a vacancy in the episcopal see, those having the respective right 
to election temporarily entrust the governance of the diocese to the auxil
iary bishop or one of them if there is more than one, unless there are im
portant reasons to the contrary (CD 26 c), or the competent power 
decides otherwise (ES I ,  13 § 3). The reason for this desire was to preserve 
the common good of the diocese and the dignity of the auxiliary bishop. 
Notwithstanding the desires expressed by the Council, no norm was intro
duced imposing a limitation on the freedom of the body that has the right 
to elect the person who is to temporarily govern the diocese (in spite of 
the fact that, in the event that a presbyter is elected, the auxiliary bishop is 
placed in a complicated situation). This desire expressed in Christus 
Dominus 26 was not received by the CIC. It was argued that it was not the 
desire of the Council to deprive the cathedral chapter of the right to elect 
the administrator. 1 

3. If a competent authority, that is the Holy See, does not provide 
otherwise, the auxiliary bishop retains all those rights and faculties that 
he possessed before the vacancy as vicar general or episcopal vicar. If he 
is appointed diocesan administrator, he has the power determined in 
c. 427 § 1. He can also have those faculties that are incumbent on the 
diocesan bishop and that law denies to the administrator of the diocese 
(cc. 272, 312 § 1,3° , 520 § 1) if before the vacancy they were entrusted to 
him by special mandate of the diocesan bishop. If he was not designated a 
diocesan administrator, he must exercise his power granted a iure (as 
vicar general or episcopal vicar) dependent on the diocesan administrator, 
even when the latter is not a bishop. The phrase a iure should be under
stood according to the norm of c. 409 § 2. During the vacancy, he retains 
the power he had before the see became vacant as vicar general or episco-

1 .  Comm. 24 (1992), p .  41. 
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pal vicar, according to law, until the new diocesan bishop takes posses
sion of his office (there in no similar provision in Christus Dominus ). 

The new diocesan bishop must name the auxiliary as vicar general or 
episcopal vicar, in accordance with c. 406 § 2. 

There remains the question of the auxiliary bishop given special fac
ulties who was given to the person of the preceding bishop and retains his 
faculties during the vacancy in the see. Does he continue to retain them 
after the new bishop takes possession? It should be assumed that, when a 
new diocesan bishop is designated, the Holy See also makes a decision re
garding the special faculties of the auxiliary bishop. There can be reasons 
to maintain them if they were motivated by certain circumstances of the 
diocese or by the duties that, outside of the diocese, are also incumbent 
on the new bishop. But if they were motivated by the personal circum
stances of the preceding bishop, there is no reason to maintain them. The 
decision always depends on the Holy See. 
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Episcopus coadiutor et Episcopus auxiliaris obligatione 
tenentur, sicut et ipse Episcopus dioecesanus, residendi 
in dioecesi; a qua praeterquam ratione alicuius officii 
extra dioecesim implendi aut feriarum causa, quae ultra 
mensem ne protrahantur, nonnisi ad breve tempus disce
dant. 

The coadjutor Bishop and the auxiliary Bishop are bound, like the dioce
san Bishop, to reside in the diocese. Other than for the fulfilment of some 
duty outside the diocese, or for holidays, which are not to be longer than 
one month, they may not be away from the diocese except for a brief pe
riod. 

SOURCES: c. 354 

CROSS REFERENCES: cc. 403, 395, 1396 

COMME NTARY ------

Remigiusz Sobanski 

The coadjutor bishop and the auxiliary bishop, like the diocesan 
bishop, have the obligation to reside in the diocese, from which they must 
not be absent except for a brief period unless they must fulfill some duty 
outside the diocese (for example, participating in a council or in a meeting 
of the Bishops' Conference) or when on vacation, which must not last 
longer than one month. Their office entails the full care of souls. It de
volves upon the diocesan bishop to take appropriate measures in the 
event of an unjustified absence. He must not allow an unjustified absence 
to last six months, but at the appropriate time must take measures to pre
vent it. He may fraternally reprimand the auxiliary bishop or the coadju
tor. If appropriate, the application of the respective penalty, according to 
canon 1396, is reserved to the pope (c. 1405 § 1,3°). If the diocesan bishop 
should fail to intervene, the Metropolitan must inform the Apostolic See. 
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411  Episcopo coadiutori et auxiliari, ad renuntiationem ab 
officio quod attinet, applicantur praescripta cann. 401 et 
402, § 2 .  

The provisions of cann. 401 and 402 § 2 ,  concerning resignation from of
fice, apply also to a coadjutor and an auxiliary Bishop. 

SOURCES: CD 21; ES I, 11; SCB Let. (Prot. 355/67), 7 nov. 1970 

CROSS REFERENCES: cc. 401, 402 § 2, 403 

COMME NTARY 

Remigiusz Sobanski 

The coadjutor bishop and the auxiliary bishop who have reached 
seventy-five years of age, and also those who because of illness or a grave 
reason cannot fulfill their office properly, are asked to submit their resig
nation from office to the Supreme Pontiff. 

During the drafting of the code, it was first maintained that the 
norms regarding the resignation from office by the diocesan bishop and 
the coadjutor must not include the auxiliary bishop.1 There were also 
doubts with respect to the meaning of a juridical norm that requires that 
the coadjutor submit his resignation at age seventy-five. Coadjutors that 
are seventy years old are not to be appointed; therefore, it was remarked, 
it should be assumed that they will take possession of the office before 
reaching retirement age; moreover, for exceptional situations, juridical 
norms should not be established. 2 It was finally shown that there is no rea
son or need to establish distinct norms for coadjutor and auxiliary bish
ops. 3 

Only after the resignation is accepted does the diocesan bishop 
cease in the office that, according to c. 406, was entrusted to him. It is nec
essary to answer in the affirmative the question of whether the diocesan 
bishop can appoint as vicar the auxiliary bishop whose resignation has 
been accepted. Like the retired diocesan bishop, the coadjutor and the 
auxiliary bishop whose resignation has been accepted can, if they so de
sire, maintain their residence in the diocese, unless, due to special circum
stances, the Apostolic See provides otherwise. The o bligation to 
guarantee him suitable and worthy provision devolves upon the same dio
cese served by him. 

1. Cf. Comm. 19 (1987), p. 123. 
2. Cf. Comm. 24 (1992), p. 41. 
3. Cf. Comm. 12  (1980), p. 314. 

881 



c. 412 

412 

Bk. II. Pt. II. Sect. II. Particular Churches . . .  SOLER 

CAPUT III 

De sede impedita et de sede vacante 

ART. I 
De sede impedita 

CHAPTER III 
The Impeded or Vacant See 

ART. 1 
The Impeded See 

Sedes episcopalis impedita intellegitur, si captivitate, re
legatione, exsilio aut inhabilitate Episcopus dioecesanus 
plane a munere pastorali in dioecesi procurando praepe
dia tur, ne per litteras quidem valens cum dioecesanis 
communicare. 

The episcopal see is understood to be impeded if the diocesan Bishop is 
completely prevented from exercising the pastoral office in the diocese by 
reason of imprisonment, banishment, exile or incapacity, so that he is un
able to communicate, even by letter, with the people of his diocese. 

SOURCES: c. 429 § 1 

CROSS REFERENCES: cc. 413, 414 

COMME NTARY ------

Carlos Soler 

This canon establishes the factual situations that give rise to the ju
ridical situation of an impeded episcopal see: imprisonment, banishment, 
exile, and incapacity. 
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The first three are external circumstances in which the person of 
the bishop finds himself; the fourth is a personal condition of incapacity 
for governance due to physical or mental illness. 

Imprisonment and exile are situations that do not require special 
commentary with regard to their definition. The same does not happen in 
regard to banishment; relegatio is a confinement. It is described as the 
"prescription of obligatory residence in a given place."1 So it can be more 
effective to interpret relegatio as confinement. 

The contrasting definition of these situations is of no interest be
cause the juridical quid of the factual situation is not there. What is juri
dically relevant is that, regardless of the reason for the inability to 
communicate between the bishop and his faithful, he cannot communi
cate even by letter with the members of his diocese, so that he is totally 
prevented from exercising his pastoral function in the diocese. It is irrele
vant, therefore, whether or not the absence of the bishop is due to inter
vention by the civil authority. The word exsilio does not only include the 
hypothesis of exile as a penalty imposed by the civil courts, but any ab
sence of the bishop in which it is not possible to return to his diocese (for 
example, because of war, because he is refused permission to enter the 
country, etc.). 

What is relevant for the purposes of causing the juridical situation of 
an impeded see is, we insist, that the bishop is totally prevented from ex
ercising his duties, not even by letter. The reason for this latter clause 
("unable to communicate, even by letter") is that, if he can communicate 
by letter, he can at least delegate his jurisdiction and transmit essential in
structions. 2 

The incapacity of the bishop is a distinct hypothesis. The official text 
uses the word inhabilitate. This term means, in other passages of the 
Code, juridical incapacity. But here it undoubtedly refers to a physical in
capacity, the inability to govern for any reason of illness or physical or 
psychological impairment. This hypothesis treats the sensitive problem of 
verification and judgment. Frequently, between health and illness there is 
a gradation that does not allow precise boundaries. Therefore, a double 
problem arises; when is this hypothesis verified and who decides each 
case? 

As to the first question, the situation occurs when the bishop, as the 
canon states, is so impaired that he is "totally prevented" from performing 
his duties. But there is still another consideration. The Code above all con
siders cases of imprisonment, banishment, or exile when it requires the 
impossibility for episcopal communication;3 however, we understand that, 

1. J. MANZANARES, commentary on c. 412, in Salamanca Com. 
2. Cf. J.I. ARRIETA, commentary on c. 412, in Pamplona Com. 
3. Ibid. 
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at least by analogy. This impossibility of communication should also be 
taken into account for the determination of the hypothesis of an impeded 
see due to incapacity. This means that the bishop must be so incapacitated 
that he cannot even validly state his will to which we ref erred previously 
( delegation ad universitatem causarum, for example). 

The initiation of the application of the impeded see governance re
quires a decision regarding verification of the hypothesis. Who makes this 
decision? In the Relatio of 1981, the Code Commission responded that , un
less the Holy See intervenes, the decision devolves upon the person who 
must take charge of the governance of the diocese according to c. 413 § 1 
or, if he is absent or impeded, the college of consultors (cf. c. 413 § 2).4 It 
seems that this especially-authorized interpretation deserves credit also 
because of its own internal force. Who else would be considered entitled 
on good grounds to make that decision but those mentioned herein? Fur
thermore, this criterion is, obviously, also valid for the situation of an im
peded see. 

We shall now discuss the characteristic feature of the impeded see 
situation. We should note that in all these situations, by their very nature, 
the jurisdiction of the bishop does not cease to exist, nor is there any ju
ridical restriction on its exercise. Obviously, the restriction consists 
merely of a de facto inability to exercise jurisdiction, but which remains 
juridically intact. This is the fundamental fact that determines the gover
nance of the impeded see and that is distinguished notably from other sit
uations. In our opinion , it is not only distinguished from the vacant see , 
but also from the situation contemplated in c. 415 ( cf. commentary on 
C. 415). 

One might believe that the canons of this first article of Chap. III 
(cc. 412-415) are only relics of the past. The fact is that in the experience 
of the Church, there are still various conflicts between Church and State 
that make these canons necessary for ensuring continuity in the gover
nance of the Church. 5 By reviewing the pages of the Annuario Pontificio 
one can note which sees are considered impeded in Rome. 

4. Comm. 14 (1982), p. 220: "Can 435. Quis discernit quando sedes sit impedita? Ex. gr. si 
Episcopus in amentiam decidat, debetne ipse declarare, vel metropolita, vel Consilium 
Presbyterale? (Quidam pater) R. Nisi Sancta Sedes discernat, decisio competit personae de 
qua in § 1 [it ought to read : c .  436 § l ]  vel, ea deficiente au t impedita, Collegio 
consultorum (cf § 3 [it ought to read: c. 436 § 2LJ ." In the definitive text, the canons cited are 
§ §  1 and 2 of c. 413. 

5. Cf. J.A. CORIDEN-T.J. GREEN-D.E. HEINTSCHEL, The Code of Canon Law. A Text and a 
Commentary (New York 1985), p. 341. For the Chinese case as an example of the relevance 
of these canons, cf. S.B .S. LEE, Relaciones lglesia-Estado en la Republica Popular China 
(Pamplona 1990). 
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§ 1. Sede impedita, regimen dioecesis, nisi aliter Sancta 
Sedes pro providerit, competit Episcopo coadiutori, 
si adsit; eo deficiente aut impedito, alicui Episcopo 
auxiliari aut Vicario generali vel episcopali aliive sa
c e rd o ti ,  servato personarum ordine statuto in 
elencho ab Episcopo dioecesano quam primum a 
capta dioecesis possessione componendo; qui elen
chus cum Metropolitana communicandus singulis sal
tem triennis renoventur atque a cancellario sub 
secreto servetur. 

§ 2. Si deficiat aut impediatur Episcopus coadiutor atque 
elenchus, de quo in § 1 ,  non suppetat, collegii consul
torum est sacerdote meligere, qui dioecesim regat. 

§ 3. Qui dioecesis regimen, ad normam § § 1 vel 2 ,  susce
perit, quam primum Sanctam Sedem moneat de sede 
impedita ac de suspecto munere. 

§ 1. Unless the Holy See has provided otherwise, when the see is im
peded, the governance of the diocese devolves on the coadjutor 
Bishop, if there is one. If there is no coadjutor or if he is impeded, it 
devolves upon an auxiliary Bishop, or a Vicar general, or an episcopal 
Vicar, or another priest: the order of persons to be followed is to be 
that determined in the list which the diocesan Bishop is to draw up as 
soon as possible after taking possession of his diocese. This list, 
which is to be communicated to the Metropolitan, is to be revised at 
least every three years, and kept under secrecy by the chancellor. 

§ 2. If there is no coadjutor Bishop or if he is impeded, and the list men
tioned in § 1 is not at hand, it is the responsibility of the college of 
consultors to elect a priest who will govern the diocese. 

§ 3. The person who undertakes the governance of the diocese according 
to the norms of § § 1 or 2, is to notify the Holy See as soon as possible 
that the see is impeded and that he has undertaken the office. 

SOURCES: § 1: c. 429 §§  1 et 2; SCPF Resp. 3, 25 ian. 1954 
§ 2: cc. 427, 429 § 3; CD 27 
§ 3: C. 429 § 4 

CROSS REFERENCES: cc. 403 §§ 2 et 3, 405 § 2, 412, 502 
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COMME NTARY ------

Carlos Soler 

1. Canons 413 and 414 establish the juridical system of governance of 
the diocese in the situations contemplated in c. 412. Canon 413 establishes 
the mechanisms by which it is determined upon whom the government of 
the diocese devolves; c. 414 indicates what his power is. 

Before commenting on the text of the canons, it is worth noting that 
in the impeded see situation, all vicars retain their power, like the auxil
iary bishops and the coadjutor bishop. This situation is owing to the fact 
that the proper jurisdiction to which they owe their origin-in the case of 
the vicars-is intact. For these purposes, the principle also applies that vi
carious jurisdiction follows the condition of whoever conferred it. 

If there is a coadjutor bishop, governance of the diocese passes to 
him. This determination is consistent with the figure of the coadjutor 
bishop as defined in cc. 403-411. To be specific, c. 405 establishes, accord
ing to our c. 413, that the coadjutor bishop takes the place of the bishop 
when he is absent or impeded. 

If there is no coadjutor bishop or he is impeded, the canon estab
lishes subsequent mechanisms for making determinations, on which we 
will comment shortly. But first, it is necessary to note a criterion of prece
dence that comes to us from another part of the Code. Canon 403 § 2 es
tablishes that in particularly grave circumstances, an auxiliary bishop 
"possessing special faculties" can be appointed. He is a special type of 
auxiliary bishop that will not be considered here in detail ( cf. commentary 
on c. 403). As far as we know, this type of appointment has been done at 
least once, in a diocese in the United States of America; however, c. 405 
§ 2 establishes that this auxiliary bishop possessing special faculties, like 
the coadjutor bishop, also ta kes the place of the bishop when he is im
peded. Consequently, by virtue of this canon, when there is no coadjutor 
bishop, but there is an auxiliary bishop according to c. 403 § 2, the gover
nance of the diocese devolves upon him, and none of the mechanisms for 
subsequent determination apply. 

That said, let us continue with the commentary on the text of the 
canon. Once he has taken possession of the diocese, the bishop must draw 
up, communicate to the Metropolitan, and deliver to the chancellor a list 
for that purpose. As for the Metropolitan, we understand by analogy that 
he must-at least it is very appropriate for him to do so- communicate it 
to the senior suffragan bishop (cf. cc. 415, 421 § 2 and 425 § 3, where the 
senior suffragan is given certain faculties of the Metropolitan over the va
cant or impeded see when the vacant or impeded see is precisely the Met
ropolitan). This list must be kept under secrecy by the chancellor, and it 
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must be updated at least every three years. Undoubtedly, apart from this 
triennial renewal, the bishop may make as many changes in the list as he 
deems appropriate at any time. 

The person to govern the diocese is determined according to the 
order established on that list. This means that the order in which the 
bishop mentions the persons on his list is an order of precedence. It is not 
optional or indicative, but imperative and restrictive. Is it necessary to put 
the auxiliary bishop or bishops first? There is nothing to suggest this. But 
the wording of the Code (an auxiliary bishop, a vicar general or episcopal 
vicar, another priest) seems to imply the fact that this is the order of the 
list. The same is usually suggested by common sense in government, that 
primacy is granted to the auxiliary bishop and to the vicar general. More
over, what Christus Dominus 26 states must be taken into account here: 
"It is indeed desirable, unless there are grave reasons to the contrary, that 
the responsibility of governing the diocese during the vacancy of the see 
should be entrusted to the auxiliary bishop, or if there are several, to one 
of them. "  This desire expressed by the Council fathers, although from the 
wording it is not juridically binding, must be normally taken into account, 
and it can be analogously applied to the case of an impeded see. Certainly, 
it is a desire that was not brought into the Code, but which remains valid 
due to the very force of the conciliar documents, inasmuch as it has never 
been contradicted. As for the rest, the dignity of the episcopal character 
normally demands it. 

In certain cases of conflict between Church and State, it is likely that 
the collaborators closest to the bishop-the coadjutor, the auxiliary, the 
vicar general-will also be impeded at that the same time as the bishop. In 
anticipation of this, and in order to guarantee the stability of the gover
nance in the diocese, the preparation of the aforementioned list is estab
lished, which must be sufficiently extensive in areas of conflict. 

2. It can occur that this mechanism is not sufficient because all the 
persons on the list are impeded , the list has not been drawn up, or it is not 
sufficiently recorded. In this case, § 2 establishes that it devolves upon the 
college of consultors to elect a priest to govern the diocese . Should the 
norms of cc. 421 and 423-425 on the election of a diocesan administrator 
in the event of a vacant see be applied analogously? In answering this 
question, we must proceed with caution. 

In the first place, a strict interpretation of the invalidating or inca
pacitating norms, as well as the difficult situation that the diocese may 
often face with an impeded see, make it impossible to apply the rules es
tablishing terms of expiry or nullity and , consequently, those attributing 
faculties to the Metropolitan for the case of an expired or null election. In 
general, we can say that those canons have the value of norms indicative 
for the election in the event of an impeded see, except c. 424 , because that 
reference to the norms on elections is evidently applicable to our issue. 
On the other hand, given that our canon establishes that a priest should 
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be elected, the effect of nullity established in cc. 423 and 425 § 3 is applica
ble if more than one is elected or the person elected is not a priest (this 
latter case is evident according to c. 150). 

3. The situation of an impeded or vacant see is one of the privileged 
occasions on which the function of the munus petrinum becomes partic
ularly evident with respect to all the churches, and which results in its im
mediate power over each and every one of them. 1 Therefore it is logical 
that these canons also stress this function and need to frequently ref er to 
the Holy See. 

In this canon, we have two examples. In the first place, all these 
mechanisms work nisi aliter Sancta Sedes providerit; that is, the Holy 
See, in each case, can take any measures it deems appropriate, in which 
case the provisions of this canon do not go into effect. In the second 
place, paragraph 3 establishes that whoever takes charge of the diocese 
must report as soon as possible to the Holy See on the impeded see situa
tion and the fact that he has assumed governance. Both provisions have a 
solid ecclesiological basis to which we have referred, and at the same time 
they are practical requirements for good governance. 

1. For an interpretation of this immediate power, cf. C. SOLER, "Lajurisdicci6n cumulativa 
como manifestaci6n de la 'communio potestatum,"' in W. AYMANS-K.T. GERINGER-H. SCHMITT 
(Eds.), Das Konsoziative Element in der Kirche. Akten des VI Internationalen Kongresses 
fi.ir kanonisches Recht (St. Ottilien 1989), pp. 321-330. 
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Quilibet ad normam can. 413 vocatus ut ad interim dioe
cesis curam pastoralem gerat pro tempore quo sedes im
peditur tantum, in cura pastorali dioecesis exercenda 
tenetur obligationibus atque potestate gaudet, quae iure 
Administratori dioecesano competunt. 

Whoever is called, in accordance with can. 413, to exercise the pastoral 
care of the diocese for the time being, that is, only for the period during 
which the see is impeded, is in his pastoral care of the diocese bound by 
the obligations, and has the power, which by law belong to the diocesan 
Administrator. 

SOURCES: cc. 438-444 

CROSS REFERENCES: cc. 272, 312 § 1, 3°, 409 § 2, 412, 427-429, 462 § 1, 
468 § 2, 485, 490 § 2, 502 § 2, 509 § 1, 525, 2°, 1018 
§§ 2 and 3, 1420 § 5 

COMMENTARY ------

Carlos Soler 

By way of reference, this canon establishes the juridical system of 
governance of the diocese once it is determined who is to take charge. 
The designated individual has the power and obligations that by law be
long to a diocesan administrator. This means that all the canons on the 
power and obligations of the diocesan administrator apply to him, that is, 
cc. 427-429 and other canons of the Code on the power of the diocesan ad
ministrator (see commentary on cc. 427-429). For now, let us indicate 
merely that the principle sede vacante nihil innovetur (set forth in c. 428 
§ 1) also applies in this case. 

This is an important point in understanding the juridical system of 
the diocese where the see is impeded; the jurisdiction of the bishop re
mains intact, in spite of the fact that he is physically impeded from its ex
ercise (cf. commentary on cc. 412 and 413). This fact prevails over the 
entire system of governance in the case of an impeded see. This justifies 
the fact that the bishop himself determines the list of persons to take 
charge of the diocese in this situation; given that his power exists, it func
tions to delegate or determine who takes his place, which does not occur 
in the situation of c. 415 (cf. commentary), or in the vacant see. The 
bishop cannot make a list of persons for when the see is vacant-that is, 
for when he has lost his power-precisely because in that situation his 
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power does not persist and it cannot be delegated nor entrusted to an
other in any way. 

Precisely because the power of the bishop is maintained, that of his 
vicars and delegates also is maintained. Therefore, whoever takes charge 
of the diocese in the event of an impeded see possesses, in addition to the 
powers of the diocesan administrator, the powers he has by reason of 
being the coadjutor bishop or the auxiliary bishop. The same applies if he 
is a vicar general to whom the bishop has delegated special faculties. It 
can be argued that, in these hypothetical situations, all those faculties are 
already included in those of a diocesan administrator; but it is worth 
knowing, in case of doubt, that they at least possess these faculties and 
the power of which we are speaking. 

Moreover, from the internal logic of the situation, it seems perfectly 
legitimate for the bishop-for example, in the same document containing 
the list-to grant, with due care, some of the faculties excluded from the 
diocesan administrator, that his power persists and that he can make all 
legitimate delegations. However, it does not seem that he can restrict the 
power of the person who is going to take charge of the diocese, inasmuch 
as it is power attributed by law for that situation. There is also a literal ar
gument; if the bishop must draw up a list of persons to whom he is going 
to attribute the power of a diocesan administrator, if he is obligated by 
law, he cannot given them less power than that of a diocesan administra
tor. Any provisions to this effect would probably be null and void. 
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Tit. I. Ch. III. Art. 1 .  The Impeded See c. 415 

Si Episcopus dioecesanus poena ecclesiastica a munere 
exercendo prohibeatur, Metropolita aut, si is deficiat vel 
de eodem agatur, suffraganeus antiquior promotione ad 
Sanctam Sedem statim reccurat, ut ipsa provideat. 

If the diocesan Bishop is prohibited from exercising his office by reason of 
an ecclesiastical penalty, the Metropolitan is to ref er the matter at once to 
the Holy See, so that it may make provision; if there is no Metropolitan, or 
if he is the one affected by the penalty, it is the suffragan senior by promo
tion who is to ref er the matter. 

SOURCES: c. 429 § 5 

CROSS REFERENCES: cc. 143 § 2, 403 § 2, 405 § 2, 481 § 2, 1324 § §  2 et 
3, 1331-1333, 1336 § 1, 3°, 1405 § 1, 3° 

COMME NTARY 

Carlos Soler 

This canon regulates the case in which the bishop is prohibited from 
exercising his office by reason of an ecclesiastical penalty. 

The first thing that should be noted is that, although it is systemati
cally included in the article, De sede impedita, this case is essentially dif
ferent than what is envisioned in c. 412 and regulated in cc. 413-414. This 
juridical situation as well as the established system of governance, is dif
ferent ( as we shall see shortly, the differences in the governance must nec
essarily derive from the difference in the juridical situation). 

The difference in this situation lies in the fact that the proper juris
diction of the bishop is juridically affected. It does not cease to exist, as 
in the case of the vacant see, but neither does it remain juridically intact, 
as in the cases of c. 412. 

For this reason, the norms of c. 413 cannot be applied; if the bishop's 
jurisdiction is juridically intervened, he cannot hand it over to others, as 
delegates or vicars, nor in any other way exercise it. Another important as
pect of the governance of the diocese concerns the vicars of the bishop, in 
that the vicarious power of the bishop is also intervened unless they are 
bishops. Canon 481 § 2 establishes that "suspenso munere Episcopi dio
ecesani" suspends the power of his vicars unless they are bishops. To 
what does the expression suspenso munere Episcopi refer? Evidently, it 
does not refer to the loss of the power of the bishop, which is the case of 
the vacant see as contemplated in § 1 of the same canon. Neither can we 
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understand it to ref er exclusively to the penalty of suspension in c. 1333, 
nor to those of excommunication or interdict, because that would be ab
surd. Therefore, the hypothetical situation of our canon is included in this 
provision, which is consistent with the principle that vicarious jurisdiction 
follows the condition of proper jurisdiction. 

Now we will consider the factual situation. The canon states: "If the 
diocesan bishop is prohibited from exercising his office by reason of an 
ecclesiastical penalty . ..  " The penalties referred to are excommunication, 
interdict, and suspension, not the penalty of privation, nor to any other 
penalty that entails the loss of the office, inasmuch as these latter penal
ties are cases of a vacant see (cf. cc. 1331-1333; also c. 1336 § 1,3°). What 
happens in the event of an undeclared penalty latae sententiae? Of 
course, c. 1324 § 3 must be taken into account; if there is any mitigating 
circumstance, the offender-in this case, the bishop-is not bound by the 
undeclared penalties latae sententiae ( cf. also c. 1335). Consequently, we 
can say that only in the event of a notorious delict in which there is, be
yond any doubt, full imputability can the power of the diocesan bishop 
perhaps be understood as affected by a penalty latae sententiae. We un
derstand that this situation also occurs when the bishop has appealed a 
penalty of privation while the recourse is being resolved. In this case, as 
stated in c. 143 § 2, the ordinary power of the bishop is suspended. 

The norm in this case is simply that the Holy See must provide. For 
this purpose, the Metropolitan or, if it is a matter of the Metropolitan 
bishop, the senior suffragan, must inform the Holy See as soon as possi
ble. When the penalties are imposed or declared, it is very unlikely, more 
precisely impossible, that the Holy See would not be aware of the case in
asmuch as it devolves exclusively upon the Holy See to judge bishops in 
penal cases, as provided in c. 1405 § 1,3° , except in the rare event of spe
cial delegations. Therefore, this duty to inform can only apply in cases of 
penalties latae sententiae with the conditions we indicated earlier, if any 
of them actually applies. 

Thus, the duty to inform can be considered irrelevant in practice. 
The fundamental issue is the provision that only the Holy See can provide 
in these particularly grave and distressing cases. Here we have another of 
the specific manifestations of the primatial function of the Petrine see in 
the communio ecclesarium. 

If there is a coadjutor bishop-or an auxiliary bishop pursuant to 
c. 403 § 2-he not only retains his power recognized by law, but it also de
volves upon him to take charge of the governance of the diocese while the 
Holy See makes provision; this is pursuant to c. 405 § 2. 
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416 

Tit. I. Ch. III. Art. 2 .  The Vacant See 

ART. 2 
De sede vacante 

ART. 2 

The Vacant See 

c. 416 

Sedes episcopalis vacat Episcopi dioecesani morte, re
nuntiatione a Romano Pontifice acceptata, translatione 
ac privatione Episcopo intimata. 

The episcopal see becomes vacant by the death of the diocesan Bishop, by 
his resignation accepted by the Roman Pontiff, by transfer, and by depri
vation notified to the Bishop. 

SOURCES: c. 430 § 1 

CROSS REFERENCES: cc. 54 § 2, 55-56, 187-196, 401, 417-430, 481 § 1, 
1336 § 1, 2°, 1338, 1405 § 1, 3° 

COMMENTARY ------

Carlos Soler 

I. GENERAL PRESENTATION OF ART. 2: SITUATION AND GOVER
NANCE OF A VACANT SEE 

Canon 416 addresses the cases in which a see becomes vacant. Once 
this canon has addressed the situations in which there is a vacant see, the 
remaining canons in this article will regulate the corresponding norms. 
Now we will present a general overview of those canons, which may serve 
as a guide in your reading and interpretation. In fact, there are two juridi
cal situations, each with its own norms: the vacant see before the designa
tion of the diocesan administrator (regulated by cc. 419 and 426, which 
establish who will take charge of the diocese and what their power is re-
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spectively), and the vacant see after the designation of the diocesan ad
ministrator (the power, obligations, and cessation of whom are discussed 
in cc. 427-428, 429, and 430 respectively). To these situations we must add 
two special ones: in the case of a transfer of the bishop, the time he will 
remain in the diocese a qua before taking possession of the diocese ad 
quam (c. 418), and the interim period until the vicars verify the loss of the 
power of the bishop (c. 417). Canons 421-425 regulate the designation of 
the diocesan administrator in all respects. Canon 420 establishes the gov
ernance of the vacant see in prefectures and vicariates. Canon 422 estab
lishes the obligation to inform the Holy See in all cases. Thus, we have all 
the canons according to their order: cc. 417 and 418, the interim situation 
until it becomes known that the see is vacant or until the taking of posses
sion in the new diocese in the event of a transfer; c. 419, governance until 
the appointment of a diocesan administrator; c. 420, governance of the va
cant see in vicariates and prefectures; cc. 421 and 423-425, appointment 
of the diocesan administrator; c. 422, the obligation to inform; c. 426 , the 
power of the one who governs the diocese before the designation of the 
diocesan administrator; cc. 427-429 , power and obligations of the dioce
san administrator; c. 430, cessation of the diocesan administrator. 

II. THE SITUATION OF A VACANT SEE IN BRIEF 

In reality, the see becomes vacant when the bishop loses his jurisdic
tion; that is, when he ceases in his office. This canon, which should have 
been limited to this statement ,  also goes on to indicate the causes of the 
loss of office by the diocesan bishop, which issue in itself has nothing to 
do with the governance of the vacant see. The occurrence of the vacant 
see directly depends on the fact of the loss of office by the bishop, regard
less of the cause of that loss of office. It would have been more appropri
ate to include these causes at the end of the article on diocesan bishops. 
Nevertheless, given that they are included, we must comment on them. On 
the other hand, the vacant see situation can be partially affected in cases 
of certain causes of loss of office, as we shall see. Perhaps it is for this rea
son that the Code chooses to regulate the governance of the actual loss of 
office by the diocesan bishop here, with the vacant see situation, except 
for some other issues that are discussed in other parts of the Code. 

III. THE LOSS OF THE EPISCOPAL OFFICE 

The loss of office by the diocesan bishop is an especially delicate 
matter. Let us bear in mind that it is a constitutional office, the importance 
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of which has been particularly emphasized by Vatican Council II; the 
bishop is a vicar of Christ in his diocese, and therefore its proper pastor. 

l. Causes 

a) Death. The case of the death of the bishop does not present any 
special problems. They may arise only when the death is not known, or it 
is not known for certain which situation is contemplated in the following 
canons. Is a declaration of presumptive death adequate? In this hypothe
sis, the see would already have been impeded. Canon law, like most civil 
codes, has no general provisions for the situation of an absence or disap
pearance, nor a juridical provision on the legal presumption of death. The 
issue of presumed death is only considered for that of the spouse, in 
c. 1707. It seems that, if there is not sufficient evidence of the death of the 
bishop, then before proceeding to the appointment of a new one, the Holy 
See should proceed to a declaration of presumed death, which would give 
rise to a vacant see until the taking of possession by the new bishop. This 
hypothetical situation can occur where the Church is severely persecuted 
and reliable news on the state of bishops in captivity, or missing or absent 
bishops, cannot be obtained. 

b) Resignation. For resignation, cc. 187-189 on the resignation from 
offices in general apply. The bishop may submit his resignation to the 
Roman Pontiff for any just cause (c. 187). If it is made as a result of a 
grave fear unjustly inflicted, deceit, substantial error, or simony, it is in
valid (c. 188). It must be made in writing or orally before two witnesses. 
Canon 401 requests that it be submitted when the bishop has completed 
his seventy-fifth year and whenever, due to illness or another grave cause, 
his capacity to fulfill his office is diminished. The generalized practice of 
resignation at age seventy-five makes this situation statistically important. 
The resignation does not take effect until it is accepted by the Roman Pon
tiff. As in CJC/1917, we are still faced with an ambiguity: does the loss of 
office-and consequently, the vacant see-take place at the moment it is 
accepted by the pope or at the moment in which the acceptance is com
municated to the bishop? (we will discuss the matter of communication at 
the end of the commentary on this canon, where we will consider it jointly 
for cases of resignation, transfer, and privation). 

In another respect, the practice of the Holy See-which frequently 
accepts bishops' resignations after a year or more has elapsed from when 
they were submitted-makes it clear that the case of paragraph 3 of c. 189 
does not apply, which provides that if three months elapse and the resig
nation is not accepted, it has no effect. It also appears that paragraph 4 of 
the same canon, the one on the revocability of the resignation with nullify
ing effects, does not apply. 
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c) Transfer. With regard to the transfer, the basic issue is whether ac
ceptance by the bishop is required. The answer to this question can only 
be found in an examination of the practice of the competent bodies of the 
Curia. Canon 190 § 2, on the need for a grave cause when the holder of an 
office objects to the transfer should be kept in mind. Normally only the 
pope has the power to transfer- also according to c. 190- because, aside 
from certain exceptions, he appoints bishops by free conferral ( and, in all 
other cases, he confirms those legitimately elected). With respect to a de
cree of the Roman Pontiff, there is no appeal or recourse ( c. 333 § 3), 
which makes real opposition to the transfer procedurally impossible. In 
practice, it seems that the Roman Pontiff ordinarily does not issue a de
cree of transfer without having made certain that the interested party is in 
agreement. 

d) Privation. Privation is a canonical penalty, and therefore it is gov
erned by the canons on penal law, as acknowledged in c. 196 ( on the pen
alty of privation, cf. cc. 1336 § 1, 2° and 1338). If the penalty of privation is 
appealed, the ordinary power of the bishop is suspended, as provided in 
c. 143 § 2. In this case, and until the recourse is resolved, the see is not va
cant, but impeded. This is the actual situation set forth in c. 415. Canon 
481 § 2 also applies where it refers to the vicars of the bishop ( cf. com
mentary on c. 415). For bishops, the Code does not contemplate the case 
of a non-penal removal. 

In all cases (death, resignation, transfer, and deprivation), the loss of 
power by the bishop includes that of his vicars, the vicar general, and the 
episcopal vicars, unless they are bishops, as provided in c. 481 § 1. 

2. The necessity of communication in order to be effective 

With regard to the necessity of communication for the respective 
pontifical acts to be effective, we must distinguish two different systems. 
In the event of acceptance of the resignation, the Code does not mention 
the need for communication for a vacant see to occur; on the contrary, it is 
required for transfers and privation by use of the word intimada; if it is 
expressly mentioned in these cases and not in that of the acceptance of 
the resignation, it seems that the latter is not necessary. If we refer to the 
canons on the loss of office, we find the same: cc. 190 § 3 and 193 § 4 re
quire-for the purposes of loss of office-written notification in cases of a 
transfer or removal ( deprivation is a penal removal), but the same is not 
said regarding acceptance of the resignation. Therefore, it seems to be in
ferred that the bishop loses his office and the see becomes vacant upon 
acceptance of the resignation, without notification being necessary for 
this purpose. 

We must here present a problem that affects the interpretation of 
some subsequent canons. In those canons, certain effects are established 
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that follow the receipt of certain notification of the respective pontifical 
acts; for example, c. 417 establishes that the acts of the bishop-and also 
of his vicars-are valid until he receives certain notification of those pon
tifical acts. What should be understood as "certain notification"? In the 
cases of transfers and deprivation, it is clear that, with regard to the 
bishop, certain notification can only be the communication; however, as
suming that the acceptance of the resignation does not require communi
cation to take effect, we can state that the bishop loses his power and a 
see becomes vacant when he becomes truly aware, by any means, of ac
ceptance of the resignation. With respect to the vicars, in all cases receipt 
of certain notification can consist of any sure method by which they are 
informed of the fact; no communication is necessary. 

Nonetheless, we could believe that, by virtue of c. 54, acceptance of 
the resignation must also be communicated in order to take effect. If this 
interpretation is accepted, it should be said that certain notification also 
necessarily consists of communication with respect to the bishop. Al
though this has some support, we will herein stand by the interpretation 
that seems more faithful in a literal sense, that is, that communication is 
not necessary in the case of acceptance of the resignation ( although the 
contrary would be preferable). Nor does it have to be said that, although it 
is not necessary to have effect, obvious reasons make it advisable in all 
cases. 

Furthermore, by virtue of cc. 190 § 3 and 193 § 4, as well as the can
ons on administrative acts ( especially c. 54 § 2, taking into account cc. 55-
56), communication normally should be in writing. 
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Vim habent omnia qnae gesta snnt a Vicario generali ant 
Vicario episcopali, donec certam de obitn Episcopi dioe
cesani notitiam iidem acceperint, itemqne qnae ab Epis
copo dioecesano ant a Vicario generali vel episcopali 
gesta snnt, donec certam de memoratis actibns pontifi
ciis notitiam receperint. 

Until they have received certain notification of the Bishop's death, all ac
tions taken by the Vicar general or the episcopal Vicar have effect. Until 
they have received certain notification of the aforementioned pontifical 
acts, the same is true of actions taken by the diocesan Bishop, the Vicar 
general or the episcopal Vicar. 

SOURCES: c. 430 § 2; CD 27; ES I, 14 § 2 

CROSS REFERENCES: cc. 129-144, 184-196, 409 § 2, 416, 481 

COMME NTARY ------

Carlos Soler 

1. All acts of the vicars of the bishop are valid until they become fully 
aware of the death of the bishop. It can be considered that this canon 
gives power a iure, inasmuch as this efficacy cannot be deemed to come 
to them through the power of a bishop who no longer exists. The see be
comes vacant at the moment of death, of course, but the Code establishes 
this provision for obvious practical reasons. It is understood that acts per
formed within the scope of their respective competencies are valid. The 
Code here refers to the offices considered insofar as they are offices. 

What happens with acts performed not by virtue of the competencies 
belonging to the office, but by virtue of special delegations or special man
dates previously given by the bishop? In my opinion, we should distin
guish between what is delegated to the vicar because he is a vicar, that is 
to the office, and what is delegated to the vicar intuitu personae; special 
mandates made to the vicar because he is a vicar can be deemed tied to 
the office, and therefore they follow the status of the office. By virtue of 
this canon, the respective acts must be considered valid until receipt of 
certain notification and invalid thereafter. On the other hand, other dele
gations made by the bishop to the person do not result in acts performed 
by virtue of the office of the vicar, but by virtue of the delegation made to 
that person. Consequently, c. 142 § 1 in fine applies thereto: delegated 
power "does not lapse on the expiry of the authority of the person delegat-
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ing, unless this appears from clauses attached to it." Therefore, these acts 
are valid before as well as after certain notification is received. In prac
tice, the juridical system during the time prior to receipt of certain notifi
cation is that of the validity of all acts. 

By virtue of c. 409 § 2, the auxiliary bishop retains the power that de
volves upon him as the vicar general or the episcopal vicar; therefore, the 
provisions of this canon are not necessary with regard to him. 

2. This canon also establishes that all acts of the bishop and of his 
vicars are valid until they receive notice of the transfer, of privation, or of 
acceptance of the bishop's resignation (cf. c. 416). Several cases must be 
distinguished in this precept: 

a) In cases of transfer and deprivation, notification is necessary for 
the bishop to lose his office and consequently for the see to become va
cant (cf. commentary on c. 416). Thus, it is not sufficient that he receive 
certain notification through other means; notification is what gives rise to 
the new situation in which the canons of this article begin to be applied. 
Before notification, the see is occupied, and it is not appropriate for any 
problem to be raised. 

b) In the case of acceptance of the resignation, it is sufficient for the 
bishop to have certain notification by any means for his acts to begin to be 
invalid. 

Once the see becomes vacant because the bishop has been informed 
of the privation or the transfer, or because his resignation has been ac
cepted, the acts of the bishop are invalid (provided that the bishop has no
tification of the acceptance, and with a qualification in the case of the 
transfer [see commentary on c. 418]). But it may occur that the vicars do 
not receive timely notice; in the meantime, their acts are valid, according 
to the observations we have made in the lines above. Also, this notice, as 
we have stated, never has to necessarily consist of a notification. 
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§ 1.  A certa translationis notitia, Episcopus intra duos 
menses debet dioecesim ad quam petere eiusque ca
nonicam possessionem capere autem captae posses
sionis dioecesis novae, dioecesis a qua vacat. 

§ 2.  A certa translationis notitia usque ad canonicam 
novae dioecesis possessionem, Episcopus translatus 
in dioecesi a qua: 
1 ° Administratoris dioecesani potestatem obtinet 

eiusdemque obligationibus tenetur, cessante qua
libet Vicarii generalis et Vicarii episcopalis potes
tate, salvo tamen can. 409, § 2; 

2° integram percipit remunerationem officio pro
priam. 

§ 1. Within two months of receiving certain notification of transfer, the 
Bishop must proceed to the diocese to which he has been transferred 
and take canonical possession of it. On the day on which he takes 
possession of the new diocese, the diocese from which he has been 
transferred becomes vacant. 

§ 2. In the period between receiving certain notification of the transfer 
and taking possession of the new diocese, in the diocese from which 
he is being transferred the Bishop: 
1 ° has the power, and is bound by the obligations, of a diocesan Ad

ministrator; all powers of the Vicar general and of the episcopal 
Vicar cease, without prejudice to can. 409 § 2; 

2° receives the full remuneration proper to the office. 

SOURCES: § 1: c. 430 § 3 
§ 2: cc. 194 § 2, 430 § 3, 1 ° et 3° 

CROSS REFERENCES: cc. 190-191, 272, 312 § 1, 3°, 382, 409 § 2, 427-
429, 462 § 1, 468 § 2, 485, 490 § 2, 502 § 2, 509 § 1, 
525, 2°, 1018 §§ 2 et 3, 1420 § 5 

COMME NTARY ------

Carlos Soler 

Faithful to its decision to regulate here the loss of the diocesan 
bishop's office, the Code establishes in this canon some provisions for the 
case of the transfer. Some of these provisions do not in themselves have 
anything to do with the situation of a vacant see. Moreover, and this does 
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have to do with the situation of a vacant see, this canon regulates one of 
the two "special situations" mentioned in the commentary on c. 416: the 
situation of the diocese from the time the bishop receives notification of 
his transfer until he takes possession of the new diocese. 

Paragraph 1 establishes that the bishop must take possession of the 
diocese ad quam within two months. The former Code established a term 
of four months, which has now been reduced by half. The taking of pos
session is governed by c. 382; the qualification of paragraph 2 ("unless he 
is lawfully impeded") also applies, of course, to the case of a transfer. For 
its part, paragraph 2, 2° of the canon being discussed establishes that, in 
the meanwhile, he receives full remuneration of his office. 

Paragraph 1 also establishes that, once possession is taken of the 
new diocese, the diocese a qua becomes vacant. This is important be
cause the see becomes vacant with the taking of possession of the new di
ocese, not with notification of the transfer. It is at that moment, therefore, 
that all the provisions on the governance of a vacant see begin to take ef
fect. The situation that occurs between notification of the transfer and the 
taking of possession is a distinct situation. 

Governance in this situation is regulated by paragraph 2. This para
graph establishes that, from notification of the transfer until the taking of 
possession in the diocese ad quam, the bishop has all the rights and obli
gations of a diocesan administrator (cf. commentary on cc. 427-429). The 
other aspect of the governance of the diocese in that interim is that all the 
power of the vicars ceases, except that of the auxiliary bishop, as pro
vided in c. 409 § 2. In this regard, the provisions of c. 417 apply; the acts of 
the vicars are valid until they receive certain notification of the transfer of 
the bishop. 
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Sede vacante, regimen dioecesis, usque ad constitutio
nem Administratoris dioecesani, ad Episcoporum auxilia
rem, et si plures sint, ad eum qui promotione si antiquior 
devolvitur deficiente autem Episcopo auxiliari, ad colle
gium consultorum, nisi a Sancta Sede aliter provisum 
fuerit. Qui ita regimen dioecesis assumit, sine mora con
vocet collegium competens ad deputandum Administrato
rem dioecesanum. 

While the see is vacant and until the appointment of a diocesan Adminis
trator, the governance of the diocese devolves upon the auxiliary Bishop. 
If there are a number of auxiliary bishops, it devolves upon the senior by 
promotion. If there is no auxiliary Bishop, it devolves upon the college of 
consultors, unless the Holy See has provided otherwise. The one who thus 
assumes the governance of the diocese must without delay convene the 
college which is competent to appoint a diocesan Administrator. 

SOURCES: cc. 427, 431 § 1; CD 26; ES I, 13 § 3 

CROSS REFERENCES: cc. 421, 426, 502 §§ 2 et 3 

COMME NTARY ------

Carlos Soler 

This canon regulates the situation that exists between the moment at 
which the diocese becomes vacant and the election of the diocesan ad
ministrator. When does this situation begin? In the case of a transfer, it is 
when the bishop takes possession of the new diocese; in the case of priva
tion, it is when the privation is communicated to the bishop; in the case of 
a resignation, it is when the resignation is accepted by the Roman Pontiff; 
obviously, in the case of death, it begins with death itself. 

If there is a coadjutor bishop, the see is not vacant because he imme
diately assumes the office of diocesan bishop. If there is an auxiliary 
bishop, governance of the diocese passes to him; if there is more than one, 
to the senior by promotion. What does "by promotion" mean? Promotion 
is the juridical act by which the pope appoints bishops-or confirms those 
who are lawfully elected-and gives the appropriate mandate for their 
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episcopal ordination.1 Therefore, the senior auxiliary bishop for these pur
poses is not the one who first took possession as the auxiliary bishop of 
that diocese, nor the one who has first been ordained, but the one who has 
first received the apostolic letters recording his appointment. His main 
function is to inform the members of the college of consultors, or as the 
case may be, the cathedral chapter, of the vacant see and to convene them 
for the election of the diocesan administrator without delay. Given that 
the diocesan administrator must be elected within eight days (see c. 421 
and its commentary), the college must be convened within this term. As 
the president of the college of consultors, it also devolves upon the senior 
auxiliary bishop to inform the electors of the norms for the election and of 
the requisites that the person elected must meet. Lastly, as provided in 
c. 422, it devolves upon senior auxiliary bishop to inform the Holy See 
without delay of the vacant see in the event of the death of the bishop (in 
the other cases the Holy See will have already been informed.) This re
porting is usually delivered through a nuncio. 

If there is no auxiliary bishop, the power passes to the college of 
consultors, which exercises it collegially during those days. In this case, 
the aforementioned informing, communicating, and convening functions 
devolve upon the president of the college. According to c. 502 § 2, the 
president, in this case, is the senior by ordination. 

Regarding the type of power possessed by the person who takes 
charge of the diocese in accordance with this canon, see c. 426 and its 
commentary. 

1. Regarding the technical meaning of "promotion," cf. cc. 377 § 1 ,  379 and 380 in 
conjunction with one another. 
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In vicariatu vel praefectura apostolica, sede vacante, re
gimen assumit Pro-Vicarius vel Pro-Praefectus ad hunc 
tantum effectum a Vicario vel a Praefecto immediate post 
captam possessionem nominatus, nisi aliter a Sancta 
Sede statutum fuerit. 

Unless the Holy See has prescribed otherwise, when the see is vacant in a 
vicariate or a prefecture apostolic, the governance is assumed by the Pro
Vicar or Pro-prefect who was designated for this sole purpose by the Vicar 
or prefect immediately upon taking possession. 

SOURCES: c. 309 §§  1 et 2 

CROSS REFERENCES: cc. 371 § 1, 368 

COMME NTARY ------

Carlos Soler 

This canon establishes the governance of a vacant see for apostolic 
vicariates and prefectures. In these cases, the governance passes to a pro
vicar or pro-prefect designated for this sole purpose by the vicar or pre
fect. 

The question is: what is the power of this pro-vicar or pro-prefect? It 
would seem logical that the norms on the power of the diocesan adminis
trator should be applied by analogy. However, the terms pro-vicar and 
pro-prefect certainly indicate-because they follow a terminology with 
unquestionable interpretation in canon law-that they have all the power 
of the vicar or prefect without restrictions. The peculiarity of the figures 
of the vicariate and the prefecture-the governance of which is performed 
in the name of the Roman Pontiff (cf. c. 371 § 1 infine)-and the peculiar
ity of the situations in which they exist, make this reasonable. On the 
other hand, the peculiarity of the governance that occurs in these divi
sions in the event of a vacant see make this more difficult to apply by anal
ogy. 

In spite of all this, it seems necessary to keep in mind the principle 
sede vacante nihil innovetur, if not as a binding juridical criterion, at 
least as a reasonable practical criterion of good governance. There are 
two specific limitations on the power of the diocesan administrator that 
also affect the pro-vicar and the pro-prefect expressed in c. 1018 §§ 1, 2° 

and 2, according to which they cannot give dismissorial letters without the 
consent of the mission council, nor-even with this consent-give them to 
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those who had been rejected by the vicar or prefect ( cf. commentary on 
cc. 427 and 428). 

The vicar or prefect must appoint this pro-vicar or pro-prefect imme
diately after their taking of possession. It seems reasonable to suppose 
that they must adopt appropriate measures in order that his name be re
corded and known, not only by the Holy See, but also by persons compe
tent enough for it to be accepted without apprehension when the time 
comes. 

All of this juridical governance is appropriate , provided that the Holy 
See does not provide otherwise , as stated in the last paragraph of this 
canon. 
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§ 1.  Intra octo dies ab accepta vacationis sedis episcopa
lis notitia, Administrator dioecesanus, qui nempe 
dioecesim ad interim regat, eligendus est a collegio 
consultorum, firmo praescripto can. 502, § 3. 

§ 2.  Si intra praescriptum tempus Administrator dioece
sanus, quavis de causa, non fuerit legitime electus, 
eiusdem deputatio devolvitur ad Metropolitam, et si 
vacans sit ipsa Ecclesia metropolitana aut metropo
litana simul et suffraganea, ad Episcopum suffraga
neum promotione antiquiorem. 

§ 1. Within eight days of receiving notification of the vacancy of an epis
copal see, a diocesan Administrator is to be elected by the college of 
consultors, to govern the diocese for the time being, without preju
dice to the provisions of can. 502 § 3. 

§ 2. If, for any reason, the diocesan Administrator is not lawfully elected 
within the prescribed time, his appointment devolves upon the Metro
politan. If the metropolitan see is itself vacant, or if both the metro
politan see and a suffragan see are vacant, the appointment devolves 
on the suffragan who is senior by promotion. 

SOURCES: § 1: cc. 427, 432 § 1; SCCong Deer. Quum Delegatus, 22 feb. 
1919 (AAS 11 (1919] 75-76); SCCong Deer. Cohaerenter ad 
ea, 8 maii 1919 (AAS 11 [1919] 233); SCPF Resp. 3, 26 ian. 
1954 
§ 2: C. 432 § 2 

CROSS REFERENCES: cc. 200-203, 422-425, 502 

COMME NTARY ------

Carlos Soler 

This canon establishes the time limit for election of the diocesan ad
ministrator, characterizes that time limit as one that expires, and deter
mines the procedure for appointing the diocesan administrator when the 
time limit has expired. 

The time limit is eight days "ab accepta vacation is sedis notitia." It 
must be understood that the time begins to run at the moment in which 
the auxiliary bishop, if applicable, or the president of the college of con
sultors receives notice of the vacancy, by any means. 
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It is a time that expires, meaning that if within eight days a diocesan 
administrator has not been lawfully elected, the college's right to election 
is lost and the appointment passes to the one we shall mention shortly. 
First, let us highlight the phrase "lawfully elected" (§ 2). By virtue of this 
phrase, if the norms of the election have been violated so that the election 
is invalid, the time continues to run; it does not stop at any time. Thus, if 
eight days have lapsed and there has not been a new valid election when it 
is possible, the election period expires. 

As we said, it is a time that expires, regardless of the cause, as is evi
denced at the beginning of paragraph 2. Therefore, it does not matter if the 
college of consultors is unable to meet, or if there is any other just cause 
that has prevented the election. This phrasing means that the expiry is not 
a penal effect. There is no attempt thereby to penalize the negligence of 
the members of the college or their inability to reach a resolution. The 
value to be protected is continuity in the governance of the diocese, and 
that is why the consequences of the lapsed time are maximally objectified. 

The effect of expiry is that the appointment of the diocesan adminis
trator passes to the Metropolitan. Naturally, the appointment is by free 
conferral. If the vacant see is the metropolitan see, or if the metropolitan 
see is vacant at the same time as the suffragan see, the appointment 
passes to the senior suffragan by promotion ( cf. commentary on c. 419 for 
the meaning of "by promotion"). 

Lastly, there is the reference to canon 502 § 3. In this canon, it is said 
that "The Bishops' Conference can determine that the functions of the col
lege of consultors be entrusted to the cathedral chapter." In these cases, it 
devolves upon the chapter to elect the diocesan administrator. 1 In some 
countries in central Europe, the chapter still enjoys the right to election or 
presentation of the bishop. Therefore, it seems reasonable for it to also 
have competence in the appointment of the diocesan administrator. This 
is the reason that explains and justifies the reference to canon 502 § 3. 2 

1. For information regarding the decisions of the different Bishops' Conferences, cf. 
J.T. MARTIN DE AGAR, Legislazione delle Conferenze Episcopali complementare al CIC 
(Milan 1990). (Editor's Note: For complementary norms promulgated by English language 
Conferences of Bishops, see Volume V, Appendix 3.) 

2. Cf. J.I. ARRIETA, commentary on c. 421, in Pamplona Com. 
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Episcopus auxiliaris et, si is deficiat, collegium consulto
rum quantocius de morte Episcopi, itemque electus in 
Administratorem dioecesanum de sua electione Sedem 
Apostolicam certiorem faciant. 

The auxiliary Bishop or, if there is none, the college of consultors, must as 
soon as possible notify the Apostolic See of the death of the Bishop. The 
person elected as diocesan Administrator must as soon as possible notify 
the Apostolic See of his election. 

SOURCES: c. 432 § 4 

CROSS REFERENCES: cc. 427 § 2, 502 § 3 

COMME NTARY ------

Carlos Soler 

We are faced with one of the canons that bear witness to the role of 
the Church of Rome in the corpus Ecclesiarum. Indeed, it is in his role as 
the head of the communion of the churches that the pope has immediate 
responsibility and jurisdiction over each particular Church and over each 
of the faithful; he is naturally involved in the special situations of the 
churches, and specifically in that of the vacant see. That is why the follow
ing double duty to inform is provided for: a) whoever is in charge of the di
ocese before the election of the diocesan administrator (the senior 
auxiliary bishop, or lacking that, the college of consultors) must give noti
fication that the see is vacant. In the cases of resignation, transfer, and 
deprivation the Holy See will already be aware of the vacancy, so, in prac
tice, this duty only affects the case of the death of the bishop; b) and the 
person who has been elected diocesan administrator must report his ap
pointment. The diocesan administrator acquires his power by mere accep
tance of his election, as provided in canon 427; therefore, notification to 
the Holy See has no effect with regard to the possession of the office. 

In both cases, the notification must be done as soon as possible, and 
is usually be done through a nuncio or apostolic delegate. 
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Tit. I. Ch. III. Art. 2. The Vacant See cc. 423-425 

§ 1. Unus deputetur Administrator dioecesanus, repro
bata contraria consuetudine; secus electio irrita est. 

§ 2. Administrator dioecesanus ne simul sit oeconomus; 
quare si oeconomus dioecesis in Administratorem 
electus fuerit, alium pro tempore oeconomum eligat 
consilium a rebus oeconomicis. 

§ 1. Only one diocesan Administrator is to be appointed, contrary cus
toms being reprobated; otherwise the election is invalid. 

§ 2. The diocesan Administrator is not to be at the same time the financial 
administrator. Accordingly, if the financial administrator of the dio
cese is elected Administrator, the finance committee is to elect an
other temporary financial administrator. 

SOURCES: § 1: C. 433 § 1 
§ 2: C. 433 § 3 

424 Adminis t r a t o r  d i o e c e sanus e ligatur  ad normam 
cann. 165-178. 

The diocesan Administrator is to be elected according to the norms of 
cann. 165-1 78. 

SOURCES: cc. 432 § 2, 433 § 2 

425 § 1. Valide ad munus Administratoris dioecesani deputari 
tantum potest sacerdos qui trigesimum quintum ae
ta tis annum expleverit et ad eandem vacantem 
sedem non fuerit iam electus, nominatus vel prae
sentatus. 

§ 2.  In Administratorem dioecesanum eligatur sacerdos, 
qui sit doctrina et prudentia praestans. 

§ 3. Si praescriptae in § 1 condiciones posthabitae fue
rint, Metropolita ant, si ipsa Ecclesia metropolitana 
vacans fuerit, Episcopus suffraganeus promotione 
antiquior, agnita rei veritate, Administratorem pro 
ea vice deputet; actus autem illius qui contra praes
cripta § 1 sit electus, sunt ipso iure nulli. 
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§ 1. Only a priest who has completed his thirty-fifth year of age, and has 
not already been elected, nominated or presented for the same see, 
can validly be deputed to the office of diocesan Administrator. 

§ 2. As diocesan Administrator a priest is to be elected who is outstanding 
for doctrine and prudence. 

§ 3. If the conditions prescribed in § 1 have not been observed, the Metro
politan or, if the metropolitan see itself is vacant, the suffragan senior 
by promotion, having verified the truth of the matter, is to appoint an 
Administrator for that occasion. The acts of a person elected contrary 
to the provisions of § 1 are by virtue of the law itself invalid. 

SOURCES: § 1: c. 434 § 1 
§ 2: C. 434 § 2 
§ 3: C. 434 § 3 

CROSS REFERENCES: cc. 10, 41, 119, 1°, 149 §§  2 et 3, 150, 165-178, 377 
§ 5, 378 § 1, 3°, 492-494, 1278 

COMME NTARY ------

Carlos Soler 

These three canons regulate all the general aspects of the election of 
the diocesan administrator: procedure, conditions ad validitatem of the 
candidate, and the effect of non-compliance with these provisions. 

1. Paragraph 1 of canon 423 invites us to briefly consider the history 
that, in passing , will help us to understand the essential features of the fig
ure of the diocesan administrator according to the current Code. 1 

The problem of who takes charge of the governance of the diocese 
when it is vacant has always been posed, in that it could not be otherwise. 
In the first centuries, the presbyterium took charge of the diocese, that is, 
the presbyters who were closest to the bishop and who assisted him in the 
governance of the diocese. Soon the practice was introduced whereby the 
Metropolitan would appoint a visitator who governed the diocese, usually 
jointly with the presbyterium. However, in time, also due to the growing 
prestige of the cathedral chapters, the practice became that the gover-

1. For a concise outline of the history of this material, cf. : E. MOLANO, "El regimen de la 
di6cesis en situaci6n de sede impedida y de sede vacante,"  in !us Canonicum 21  (1981), 
pp. 61 1-612; F.X. WERNZ-P. VIDAL, !us canonicum ad Codicis normam exactum. T.11: De 
personis (Rome 1928), pp. 758-759; R. NAZ, "Vicaire capitulaire," in the Dictionnaire de 
Droit canonique; M. GORINO-CAUSA, "Vicario capitolare," in the Nuovo Digesto italiano. 
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nance of the diocese passed to the cathedral chapter, which was later set 
forth in the Decretals. In practice, the cathedral chapter did not used to 
govern collegially, but it used different procedures: establishing a panel or 
appointing one or more chapter vicars, to which it delegated the exercise 
of its power. Inasmuch as they were strictly vicars of the cathedral chap
ter, it was understood that the cathedral chapter could limit their power at 
will: appoint them ad tempus, establish conditions, restrict the scope of 
their power, etc. The Council of Trent established the obligation to ap
point a cathedral chapter vicar. As the name itself indicates, he was only a 
vicar of the cathedral chapter. The proper power resided in the chapter it
self. Given that the text of the Council was a bit ambiguous, some cathe
dral chapters understood that they could continue to appoint more than 
one vicar, give him limited power with regard to the time or scope, and, 
lastly, remove him ad nutum. The various dicasteries of the Roman Curia 
were imposing an interpretation of the Council of Trent text to the effect 
that the cathedral chapter could not limit the power of the vicar, neither 
with regard to time nor with regard to scope, nor appoint more than one 
vicar simultaneously. 2 

This interpretation was explicitly set forth in the Apostolic Constitu
tion Romanus Pontifex, of Pius IX.3 In this way, the so-called cathedral 
chapter vicar, in practice , was no longer a vicar of the cathedral chapter, 
which only enjoyed the power to elect him. This discipline was included in 
the CIC/1917. At present , the name diocesan administrator emphasizes 
that it is not vicarious. The college solely has the capacity to elect the di
ocesan administrator, but it is not understood that the administrator is a 
vicar of the college of consultors, nor that the college has proper power of 
governance of the diocese in the case of a vacant see, except as provided 
in the foregoing canons on the governance of the diocese until the ap
pointment of the diocesan administrator. 

In this situation, paragraph 1 of canon 423 establishes that only a di
ocesan administrator can be elected, and that, if not, the election is null , 
and contrary customs are reprobated. 

If the person elected is the financial administrator of the diocese, he 
ceases as the financial administrator, and the finance committee must 
elect a temporary financial administrator ( c. 423 § 2). 

2. The election is governed by the norms of canons 165-178 (see the 
respective commentaries). Here we will only discuss one matter: these 
canons, as provided in canon 164, generally constitute supplemental law; 
is it also the case here? That is, are they only applied when there is a lack 
of particular law of the diocese or a statute of the college of consultors in 

2. For a history of all the resolutions of the Sacred Congregation of the Council and the 
Bishops and regulars, cf. Fontes of GASPARRI, which covers many of the resolutions. 

3. August 23, 1873. Cf. Fontes of GASPARRI, vol III, pp. 74-77. 
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question? It seems not to be the case here; that is, in the election of the di
ocesan administrator, universal law prevails over particular law, and that 
from particular law the only provisions applied are those that do not con
tradict canons 165-178. This precedence exists for three reasons, two hav
ing to do with the wording and the third being of a practical nature: 

a) It is canon 164 that provides that the norms of this article are ap
plied as subsidiary to those of particular or of legitimate statutes. But note 
that the reference of canon 424 specifically excludes canon 164 ("accord
ing to the norms of can. 165-178") 

b) On the other hand, inasmuch as the provisions of the article on 
elections are general supplemental law, that is, they are to be applied gen
erally to all elections except what is provided in particular law or the stat
utes, the reference of canon 424 would be redundant if we would consider 
that also in our case the norms of canons 165-178 are to be applied as sub
sidiary with regard to particular law or the statutes; that is, in order for it 
to be applied as supplemental law, it was not necessary for canon 424 to 
state it. Consequently, according to the wording, the effect of an express 
reference, in which canon 164-the one that establishes the subsidiary re
lationship-is also excluded, is precisely the suppression of the subsidiary 
nature from those canons when it is a matter of the election of the dioce
san administrator. 

c) Furthermore, the election of the diocesan administrator is not an 
intra-diocesan matter, but something that concerns the entire Church, and 
a grave matter, given that it is a question of designating who is to tempo
rarily govern a diocese. It seems reasonable, therefore, that in this area 
priority is given to particular or statutory law over the norms of the code. 

Nonetheless, the provisions, the subsidiary nature of which is specif
ically provided in the text of the respective canon, are still to be applied as 
a subsidiary. To be specific, canon 167 establishes that the statutes can 
provide that votes be cast by letter or by proxy; canon 174 § 1 acknowl
edges that statutes and particular law have the authority to provide that 
the election cannot be made by compromise; likewise, canon 176 admits 
that the statutes can establish a number of votes for an election to result 
other than what is indicated in canon 119, 1 °. Furthermore, the specific 
norms contained in the article on the vacant see provide that the terms of 
canons 165 and 177 are not applicable for the election of the diocesan ad
ministrator; more than eight days may never lapse between the notice of 
the vacancy and the acceptance of the diocesan administrator. 

3. Canon 425 § 1 establishes three conditions for the validity of the 
person appointed: being a priest, having completed his thirty-fifth year and 
not having been elected, nominated, or presented for the same see. What 
do "elected,"  "nominated," and "presented" mean? Some cathedral chap
ters, especially in central European countries, have the right to elect and 
present the future bishop to the pope. On the other hand, although now a 
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relic to a large extent thanks to Christus Dominus 20, in some countries, 
the civil authority has the right of presentation or even the nomination of 
bishops, according to a complex procedure that , of course, always re
quires the conferral of powers by the Roman Pontiff.In these particular 
cases, the election cannot fall to the person elected, nominated, or pre
sented, under penalty of nullity. Obviously, the intent of this provision is to 
prevent the election of the diocesan administrator from being used as a 
measure to force his confirmation or institution as a diocesan bishop; that 
is, it is an attempt to protect the freedom of the Holy See in the confirma
tion or institution. The requirement for being a priest is consistent with 
canon 150, which states that the office with full care of souls cannot be 
validly conferred upon anyone who is not a priest. The age requirement of 
thirty-five years is consistent with the age required for the bishop ( c. 378 
§ 1, 3°). One critical remark in this regard: continuity in the governance of 
the diocese will often make it advisable that the vicar general be elected as 
the diocesan administrator; canon 4 78 § 1 requires that the vicar general 
be at least thirty years old. Taking these two factors into account, it does 
not seem entirely consistent for the Code to require five years more of age, 
especially if the irritating effect of the election is added. It seems that any
one who can assume the office of vicar general is also qualified to tempo
rarily assume the governance of the diocese. The CIC/1917 was more 
consistent in this regard, because it demanded the same age (thirty years) 
for both ( cf. cc. 367 § 1 and 434 § 1 CIC/1917). 

Two other conditions for the candidate ought to be kept in mind by 
the electors: doctrine and prudence ( c. 425 § 2). Academic degrees are no 
longer required for the office, as before (cf. c. 434 § 2 CIC/1917), but the 
priest must be outstanding for his doctrine and also for his prudence. 

4. If the election is null because any of the conditions for validity in
dicated in canon 425 § 1 ( age, priesthood, and not having been nominated, 
elected, or presented) have been violated, the effect is not only nullity of 
the election, but also, the appointment of the diocesan administrator 
passes to the Metropolitan, even if the term of eight days for the college of 
consultors to elect has not yet elapsed, who shall do it by the free confer
ral procedure. The nullity of all acts performed by the person who had 
been invalidly elected as diocesan administrator is also provided. 
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Qui, sede vacante, ante deputationem Administratoris 
dioecesani, dioecesim regat, potestate gaudet quam ius 
Vicario generali agnoscit. 

Whoever governs the diocese before the appointment of the diocesan Ad
ministrator, has the power which the law gives to a Vicar general. 

SOURCES: c. 435 

CROSS REFERENCES: cc. 134 § §  1 et 2, 391, 419, 475, 479 §§  1 et 3 

COMME NTARY -------

Carlos Soler 

Canons 426-428 determine the power held by the person who 
governs the diocese at the various moments when the see is vacant. 
Canon 426 refers to the person who governs the diocese before the ap
pointment of the diocesan administrator; canon 427 refers to the diocesan 
administrator; and canon 428 refers to both, although for practical reasons 
it will be studied with reference to the diocesan administrator. Suffice it to 
say that what is said about that canon also affects the person who governs 
the diocese before the election of the administrator. 

The person who governs the diocese before the election of the dioce
san administrator does so with the power that law gives to the vicar gen
eral. For practical purposes, he has everything that the Code attributes to 
the "ordinary" or to the "local ordinary" (cf. c. 134), but not what is attrib
uted to the "diocesan bishop." Furthermore, he has no legislative power, 
which canon 391 reserves for the diocesan bishop, but only executive 
power, which is what this same canon attributes to the vicar general. Even 
if, while alive, the bishop had usually reserved for himself some of the 
matters, or had, on the contrary, given to the vicar some of those areas 
that require a special mandate of the bishop, the power of the person who 
governs the diocese in the situation under discussion is the power that by 
law belongs to the vicar general, no more nor less by reason of those re
serves or special mandates. 
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Tit. I .  Ch. III. Art. 2. The Vacant See cc. 427-428 

§ 1 .  Administrator dioecesanus tenetur obligationibus et 
gaudet potestate Episcopi dioecesani, iis excludis 
quae ex rei natura ant ipso iure excipiuntur. 

§ 2.  Administrator dioecesanus, acceptata electione, po
testatem obtinet, quin requiratur ullius confirmatio, 
firma obligatione de qua in can. 833, no. 4. 

§ 1. The diocesan Administrator is bound by the obligations and enjoys 
the power of a diocesan Bishop, excluding those matters which are 
excepted by the nature of things or by the law itself. 

§ 2. The diocesan Administrator obtains his power on his acceptance of 
the election, without the need of confirmation from anyone, but with
out prejudice to the provision of can. 833 n. 4. 

SOURCES: § 1: c. 435 §§ 1 et 2; SCCouncil Resp. III, 10 maii 1931 
(AAS 23 [1931] 235); SCPF Resp. 3, 26.I.1954; Seer. St. Let., 
26.XI.1963 
§ 2: C. 438 

428 § 1. Sede vacante nihil innoventur. 

§ 2.  Illi quid ad interim dioecesis regimen curant, vetan
tur quidpiam agere quod vel dioecesi vel episcopali
bus iuribus praeiudicium aliquod affere possit; 
speciatim prohibentur ipsi, ac proinde alii quicum
que, quominus sive per se sive per alium curiae dioe
cesanae do cumenta quaelibet subtrahant vel  
destruant, ant in iis quidquam immutent. 

§ 1. While the see is vacant, no innovation is to be made. 

§ 2. Those who have the interim governance of the diocese are forbidden 
to do anything which could in any way prejudice the diocese or the 
rights of the Bishop. Both they, and in like manner any other persons, 
are specifically forbidden to remove, destroy or in any way alter doc
uments of the diocesan curia, either personally or through another. 

SOURCES: § 1: c. 436 
§ 2: C. 435 § 3 

CROSS REFERENCES: cc. 272; 312 § 1, 3°; 409 § 2; 429; 462 § 1; 468 § 2; 
485; 490 § 2; 502 § 2; 509 § 1; 525, 2°; 833, 4°, 1018 
§§  2 et 3; 1420 § 5 
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COMME NTARY ------

Carlos Soler 

We are now faced with the basic canons on the governance of the di
ocese during a vacant see, because they determine the power of the dioce
san administrator. Because of its importance for the governance of the 
vacant see, we shall now consider the many aspects of that governance 
that are set forth in the various canons of the Code. In this way we seek to 
present in the commentary on these two canons an overview of the gover
nance of the see once the diocesan administrator is elected. 

1. We shall begin with paragraph 2 of canon 427: the administrator 
takes possession by merely accepting his election. Therefore, he does not 
need confirmation, although he must report his election to the Holy See 
( c. 422). The taking of possession is not conditional on the profession of 
faith, although he should do so, according to the provisions of canon 833, 
4 °, to which our canon refers. 

2. Canon 427 § 1 establishes that the diocesan administrator has the 
same obligations and the same power as the diocesan bishop. The obliga
tions of residence and celebration of the Mass for the people are expressly 
stated in canon 429 (cf. commentary). The other obligations (the ad lim
ina visit, the diocesan canonical visitation) also devolve upon him, ex
cluding those matters which are excepted by the nature of things, and 
taking into account that they may be adapted to the temporary condition 
characteristic of his mandate. 

3. Let us now consider the power of the diocesan administrator. In 
this regard, there are two general principles, hierarchically ordered. The 
first is that all ordinary power of the diocesan bishop passes to the dioce
san administrator; the second is the well-known principle of sede vacante 
nihil innovetur. One could get the impression that at times they are val
ued-and some act-as though this latter principle were primary, without 
realizing that the former has the primary importance: all the ordinary 
power of the diocesan bishop passes to the diocesan administrator. 

a) Therefore, everything that devolves upon the bishop devolves 
upon the diocesan administrator, except what is prohibited by law or by 
the nature of things. Thus, for example, if one is not a bishop, he cannot 
perform any functions requiring the episcopal character. We will speak of 
the specific prohibitions provided by law later on. For now, let us make a 
practical observation: the person who governs the diocese before the di
ocesan administrator is appointed does so with the power that the law 
grants to the vicar general; therefore, everything that the Code attributes 
to the "ordinary" or the "local ordinary" devolves upon him but not what it 
attributes to the diocesan bishop.On the other hand, the diocesan adminis-
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trator does have all the power that the Code attributes to the bishop, un
less the nature of things prevents it or unless provided otherwise. 

b) Now we will discuss the second principle, again stressing its sub
ordination to the first one. What does sede vacante nihil innovetur mean? 
I believe it contains a prohibition and an approach to governing, and that, 
in turn, this approach works both ways. 

In a 1981 article-therefore under the CJC/1917-Molano stated the 
following: "The correct interpretation of this principle requires that it be 
considered in its context and, therefore, with the aforementioned canons 
( especially c. 435), which try to set the boundaries of the scope of that ju
risdiction. In this sense, it is evident that the innovations prohibited to the 
chapter Vicar ( also the cathedral chapter, before the appointment of the 
Vicar, when he temporarily assumes the governance of the vacant see) 
must in fact refer to the illicit acts which also set forth in canon 435 § 3, 
under the following verbatim statement: 'Vicario Capitulari et Capitulo 
non licet agere quidpiam quod vel dioecesi vel episcopalibus iuribus 
praeiudicium aliquod aff erre possit.' 

"That is, they are acts that prejudge the later activity of the bishop in 
the diocese and can condition his action; moreover, evidently, those acts 
that prejudice or may prejudice the diocese itself, among which we could 
cite the provision of vacant benefices (including those of free conferral), 
transfer of assets, the elimination or modification of offices, etc. 

"But it seems logical that the prohibition on innovations does not 
refer to those activities that presumably would be beneficial for the dio
cese and that may arise during the vacant see, because such acts would be 
required for the common good of the diocese. The supreme principle, to 
which the principle now under discussion: 'Sede vacante nihil innovetur' 
would also be subordinate."1 

Thus, following this author, we believe that the prohibition can only 
be interpreted in the light of concrete provisions; that is, it prohibits the 
diocesan administrator from introducing any innovation that may result in 
prejudice to the diocese or compromise the rights of the diocese or of the 
future bishop. 

The problem is that, to a greater or lesser extent, every decision is at 
the same time innovative and risky.It is not easy to determine the line 
where acts that fall under this prohibition begin. In principle, grave deci
sions and those that modify the "structure" of the diocese (for example, a 
merger of parishes) must be avoided, unless it is felt that a delay-waiting 
for the arrival of the new diocesan bishop-may entail a greater evil than 
what could result from making the decision "now," in which case we be
lieve that the decision would be lawful. We can state in general terms that 

1. E. MOLANO, "El regimen de la di6cesis en situaci6n de sede impedida y de sede 
vacante,"  in Ius Canonicum 21 (1981), p. 615. 
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in everything not expressly provided, in the last analysis, the assessment 
of that matter devolves upon the prudential judgment of the diocesan ad
ministrator, except what a tribunal could later hypothetically decide. Fur
thermore, of course, the prohibition is not nullifying. 

In view of the foregoing, it can seen that we have removed absolutely 
all proper potentiality from the principle under discussion. In fact, our in
terpretation tends to reduce the virtus prohibitoria of the principle to 
what is already expressly prohibited in other prescriptions; it also denies 
it the nullifying quality and attributes the ad casum application, in the last 
analysis, to the prudential discretion of the diocesan administrator him
self. What occurs is that, in our opinion, the principle of sede vacante 
nihil innovetur is effective not only principally as a prohibition, but as a 
sensible principle of governance. Perhaps in some cases this principle 
makes certain acts of the diocesan administrator juridically illicit; how
ever, in the last analysis, each situation must be treated individually and 
must be jurisprudentially established. The general effectiveness of 
the principle is not in that area, but in that of the practical approach to 
governance. In this sense, it functions as a generic invitation to non
intervention or to abstention. The diocesan administrator will consider 
which one is the proper approach. The principle will moderate, but not 
normally altogether eliminate his discretion in governance. 

We stated that the principle, because it is an approach to gover
nance, works both ways. We have already set forth the first , and now we 
will speak briefly about the second. , It seems that the diocesan adminis
trator must ,  by virtue of this principle, seek to have everything function 
and continue to be decided in the same way that it was usually done 
when the see was occupied. That is, in all matters-be they pastoral, gov
ernmental, canonical, etc.-the administrator must bear in mind that his 
function is to provisionally guarantee the continuity of the governance of 
the diocese, and that therefore it is not appropriate for him to govern with 
an overly personal style. On the contrary, it is advisable that he adhere to 
the manner and style of governing of the previous bishop. In sum, it is an 
invitation that, during this interim period, the ordinary matters be gov
erned with a focus on continuity. Changes can be made by the future 
bishop. Thus, for example, it would be normal-although not binding-for 
him to use as delegates for the various areas the same persons who were 
vicars of the bishop, vicars general or episcopal vicars, when the see was 
occupied. 

In order to complete this attempt at interpretation, we are going to 
compare the potentiality of the principle in a vacant diocesan see and in a 
vacant papal see. The principle of sede vacante nihil innovetur operates 
differently when it is the Apostolic See, because in this case, there is no 
one who has "all the power of the Roman Pontiff." The expression itself is 
absurd. The governance of the Church passes to the College of Cardinals, 
but this college does not enjoy papal power. The bodies of the Curia or the 
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College of Cardinals can only decide essential ordinary matters that do 
not require the intervention of the Roman Pontiff (cf. UDG 1-26). This fun
damental difference makes it impossible to establish analogies between 
one case and another, and also with regard to the interpretation and appli
cation of the principle under discussion. 

I understand that these are the criteria. Due to the infrequency of 
this type of situation in the life of those called to be diocesan administra
tors, it may occur that excessive difficulties arise regarding what an ad
ministrator can and cannot do. In view of this issue, it is worth knowing 
that it devolves upon him to govern the diocese with all the power of the 
diocesan bishop, that in principle he can do everything that is not ex
pressly prohibited (shortly we will see what these express prohibitions 
are). However, a good approach to governance leads one to take into ac
count these two elements: continuity with the previous bishop's mode of 
governing, taking into account the temporary nature of his office; and not 
making grave decisions, which should be left for the future bishop, except 
in the event of a real emergency. 

4. What are the specific limitations on the power of the diocesan ad
ministrator? Although they are dispersed through various parts of the 
Code, it is not appropriate to make a detailed commentary here, but rather 
in the appropriate places. It does seems advisable to at least mention them 
at this time. In this way we are seeking to draw in this commentary a com
plete practical picture of the situation and power of the diocesan adminis
trator. 

There are three types of limitations on the power of the diocesan ad
ministrator:2 a) some actions are simply prohibited; b) regarding others, 
he is subject to certain restrictions that do not affect the diocesan bishop; 
c) lastly, others can only be carried out after a certain time has elapsed in 
the situation of a vacant see. As we shall see, some limitations combine 
the second and third types. 

a) Actions that are simply prohibited. Canon 312 § 1,3° establishes 
that the diocesan bishop, but not the diocesan administrator, is the com
petent authority for establishing public diocesan associations. Canon 462 
§ 1 prevents him from convening a diocesan synod. According to canon 
509 § 1, he cannot confer canonries in the cathedral church nor in a colle
giate church. Canon 520 § 1 prevents the diocesan administrator from en
trusting a parish to an institute of consecrated life. Canon 1018 § 2 
prohibits him from giving dimissorial letters to those to whom admission 
to orders was refused by the bishop. Canon 1420 § 5 provides that the judi
cial vicar and the adjutant judicial vicars do not cease from office when 
the see is vacant , and that the diocesan administrator cannot remove 

2. Cf. A. CORIDEN-T.J. GREEN-D.E. HEINTSCHEL, The Code of Canon Law. A Text and a 
Commentary (New York 1985), pp. 346-347. 
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them. Moreover, according to canon 1422, if, during the period of the va
cant see, the mandate of these vicars ends-according to the canon just 
mentioned they are appointed for a specified period of time-they shall 
continue in office, as unequivocally inferred from the mention that 
canon 1422 makes of canon 1420 § 5 (the unequivocal reference is based 
on the fact that the mention is unnecessary unless it is interpreted in the 
meaning we are setting forth here). 

b) Let us now consider the canons that impose a restriction. It is al
most always the same: there is a need for consent from the college of con
sultors. Canon 485 requires it for removal of the chancellor and other 
notaries of the diocesan curia. Canon 1018 § 1, 2° requires it for dimisso
rial letters, but we must remember that they cannot be given to those who 
were rejected by the bishop, even with the consent of the college of con
sultors. Canon 272 establishes it for the granting of incardination or excar
dination and permission to move to another particular Church. A last 
restriction is that, by virtue of canon 490 § 2, he cannot open the secret ar
chive or safe ( cf. c. 489) except in the case of real necessity, and, if so, the 
diocesan administrator must do it personally. 

c) Lastly, in some areas he can only exercise his competency after a 
year has elapsed from when the see became vacant. Thus canon 272 re
quires, for the granting of incardination, excardination, or permission to 
transfer, the lapse of one year from the vacancy, in addition to the consent 
of the college of consultors, as we have seen a few lines above. Canon 525, 
2° requires the lapse of one year from the vacancy of the see in order to 
name parish priests by the free conferral procedure. Of course, in the 
meantime he can appoint parish administrators. From the beginning , he 
can grant the institution or the confirmation of priests that have been le
gitimately presented or elected for a parish ( c. 525, 1 °). 

5. Of all the limitations enumerated, only two also affect the pro
vicar and the pro-prefect in the prefectures and vicariates: the need for 
consent from the missionary council in order to grant dimissorial letters 
and the prohibition to grant them to those to whom they have been denied 
by the vicar or by the prefect (c. 1018; on the power of the pro-prefect or 
of the pro-vicar, cf. commentary on c. 420). 

6. Other aspects of the vacant see situation deserve mention here. 
The diocesan synod is ipso iure suspended and can only be renewed by 
the future bishop ( c. 468 § 2). The presbyteral council ceases in its func
tions and is substituted by the college of consultors (c. 501 § 2). The dioc
esan pastoral council also ceases, according to canon 513 § 2. The 
diocesan administrator presides over the college of consultors ( c. 502 § 2). 
Lastly, let us recall that the vicars general and the episcopal vicars cease 
in their offices, unless they are auxiliary bishops. But good governance 
normally makes it advisable that they be delegates of the diocesan admin
istrator for the same areas. 
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Tit. I. Ch. III. Art. 2. The Vacant See c. 429 

Administrator dioecesanus obligatione tenetur resi
dendi in dioecesi et applicandi Missam pro populo ad nor
mam can. 388. 

The diocesan Administrator is bound by the obligations of residing in the 
diocese, and of applying the Mass for the people in accordance with 
can. 388. 

SOURCES: c. 440 

CROSS REFERENCES: cc. 388, 395, 427 

COMME NTARY ------

Carlos Soler 

The obligations of the diocesan administrator are the same as those 
of the bishop (cf. c. 427 § 1). The Code wanted to specify in this canon the 
obligation of residence and that of celebrating the Mass for the people. 
With regard to celebrating Mass pro populo, the same canon refers to 
canon 388, which defines the terms of the obligation of the bishop ( cf. 
commentary on c. 388). On the content of the obligation of residence, see 
the commentary on canon 395. 
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§ 1.  Munns Administratoris dioecesani cessat per captam 
a novo Episcopo dioecesis possessionem. 

§ 2. Administratoris dioecesani remotio Sanctae Sedi re
servatur renuntiatio quae forte ab ipso fiat, authen
tica forma exhibenda est collegio ad electionem 
competenti, neque acceptatione eget; remoto aut re
nuntiante Administratore dioecesano, aut eodem de
functo, alius eligatur Administrator dioecesanus ad 
normam can. 421 .  

§ 1. The office of the diocesan Administrator ceases when the new Bishop 
takes possession of the diocese. 

§ 2. Removal of the diocesan Administrator is reserved to the Holy See. 
Should he perchance resign, the resignation is to be submitted in au
thentic form to the college which is competent to elect, but it does 
not require acceptance by the college. If the diocesan Administrator 
is removed, resigns or dies, another diocesan Administrator is to be 
elected in accordance with can. 421. 

SOURCES: § 1: c. 443 § 2 
§ 2: C. 443 § 1 

CROSS REFERENCES: cc. 187-189, 192-196, 419, 421-426 

COMME NTARY ------

Carlos Soler 

This canon discusses the cessation of the diocesan administrator. We 
should emphasize that his removal is reserved to the Holy See. Further
more, inasmuch as the administrator cannot be appointed ad tempus, a 
cessation due to the lapse of time is not appropriate. The normal method 
of ceasing from office is the arrival of the new bishop of the diocese. Let 
us specify that, as stated in canon 430 § 1, the administrator does not 
cease with the appointment of the new bishop, but with his taking of pos
session. This is logical, because until that moment, the bishop cannot be
come involved in the governance of the diocese (cf. c. 382 § 1). If the 
diocesan administrator himself should be named bishop, until his taking 
of possession, he cannot exercise his office as a diocesan bishop but as a 
diocesan administrator. Any resignation must be submitted to the college 
of consultors, but it does not require their acceptance. 
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When the diocesan administrator ceases from office for a reason 
other than the taking of possession by the bishop ( death, resignation, or 
removal by the Holy See), the procedure for the vacant see situation be
gins again: a new diocesan administrator must be appointed according to 
canon 421 and the other canons regulating his election. The obligation to 
inform the Holy See of the vacancy also remains. 
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TITULUS II 

De Ecclesiarum particularium coetibus 

TITLE II 
Groupings of particular churches 

------- INTRODUCTION ------

Juan I. Arrieta 

The rubric of the present title-De Ecclesiarum particularium coe
tibus-is not applied in the same sense to all the figures it comprises. 
While both the ecclesiastical province and the region ( of which we shall 
shortly make special mention) may indeed be properly called groupings of 
particular churches (see commentary on c.368), other institutions of this 
title, such as the office of metropolitan or particular councils, also corre
spond to these respective fields of jurisdiction. A bishops' conference is 
not actually a grouping of ecclesiastical circumscriptions, but a meeting of 
bishops, or rather, an instance for coordinating episcopal offices and func
tions. 

l. Two different organizational criteria 

The distinction we have just pointed out accounts, in the first place, 
for the differing nature of the institutions being dealt with here. The coex
istence, throughout the present title of the CIC, of two different organiza
tional and coordination criteria must be recognized as well. Some 
institutions having greater historical tradition, such as the ecclesiastical 
province or the office of metropolitan, still contribute-though with a ju
ridical significance which has diminished quite noticeably-to the idea of 
a hierarchical nature for coordination and control among ecclesiastical in
stances. Other figures, postulated in a permanent manner and united by 
the bond of episcopal collegiality, such as the bishops' conference or the 
coetus episcoporum of the ecclesiastical region, can be classified as in
stances of peer-coordination among members of the episcopate on the 
basis of their collaboration and mutual assistance in the government of 
the particular churches. 
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It should be noted that at present the latter organizational criterion, 
which might be termed collegial, in the sense previously pointed out, 1 ex
tends to purposes of governance, but not to the structures themselves, 
which are in force in other more traditional figures. These institutions
for example, the conventus episcoporum of the province ( cf. commentary 
on c. 432)-can thereby, from the perspective of their activity, be consid
ered collegial. 

In general terms, it could be said that norms of the CIC do not at
tempt an exhaustive treatment of the juridical dimension inherent in the 
relations among bishops-both informal and institutional-regarding the 
fulfillment of their governance functions in the dioceses or in other eccle
siastical circumscriptions. From the sacramental perspective of the 
episcopate, and from the subsequent manner in which the function of gov
ernance is to be exercised in episcopal offices, there are, indeed, some de
mands of justice that need, as yet, to be clearly demonstrated in canon 
law. Hopefully, both time and correct practice will gradually indicate the 
appropriate way to balance the demands of the episcopal collegiality and 
the co-responsibility in exercising the episcopal function with the no less 
necessary autonomy in governance of each ecclesiastical circumscription, 
required by the responsibility incumbent on the holder of the respective 
capital office. 

Indeed, the nature and activity of bishops' conferences have posed, 
with particular clarity, this type of problem. The correct positioning of 
bishops' conferences, which would certainly clarify the overall scenario 
here indicated, should be understood, in our opinion, as the institution's 
development, both in structure and in operation, consistent with its condi
tion as an "assembly of bishops." Thus the respective pastors, in the exer
cise of their capital offices, will be the ones who afterward transmit the 
concrete outcome of their episcopal cooperation to their faithful. 

2. Ecclesiastical province 

The ecclesiastical region and the province (cc. 431-434) are two 
types of supra-diocesan unions of particular churches and, in general, of 
ecclesiastical circumscriptions. They both aim to coordinate pastoral gov
ernance in geographically close circumscriptions, and to achieve certain 
common objectives by creating a higher territorial entity. The status of 
these entities as a unitary demarcation will depend, among other things, 
on how they are constituted, and on the juridical characteristics of the 
unitary principle of authority assigned to them. In spite of their being insti
tutions which, as we shall further see, are related to each other, the eccle-

1 . Cf. J.I. ARRIETA, "Conferenze episcopali e vincolo di comunione, "  in /us Ecclesiae 1 
(1989), pp. 3-22. 
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siastical region and the province have different juridical regimes in the 
canonical system. This distinction can be explained by taking into account 
the different history each figure has, the different juridical elements in
volved in each, and the different doctrinal problems underlying each of 
them.2 

Grouping dioceses into ecclesiastical provinces was first done in the 
East in the late Second century, and then in the West towards the Fourth 
century. These divisions paralleled the civil organization of the Roman 
Empire into provinces, and came about as a consequence of the expansion 
of the Christian faith toward new places from the urban communities ( me
tropolis) where it originated.3 From this evangelization emerged new au
tonomous communities with their own pastors, yet still linked to the 
mother Church (metropolitan see), which had a series of rights over suf
fragan churches. The consolidation of this organizational model, and the 
generalization thereof to the whole Church, gave rise to the institution 
that is known today as an ecclesiastical province, in which, despite the 
historical vicissitudes and changes in the applicable juridical regime, the 
organizational elements typical of the beginning have been maintained: 
a) grouping of neighboring dioceses; b) distinction between the metropol
itan and suffragan sees; and c) supremacy of the metropolitan see. 

The figure of the ecclesiastical province was not systematically dealt 
with in the CJC/1917. Similarly, dioceses and other circumscriptions were 
not dealt with directly. The CJC/1917 merely pointed out the powers of the 
metropolitan over suffragan churches and considered other relevant insti
tutions at the level of the ecclesiastical province, particularly the provin
cial council, which every twenty years would gather all the ordinaries of 
the province with the rest of the participating ecclesiastics ( cf. cc. 283ff 
CJC/1917) and the conventus provincialis, or meeting of the ordinaries
and only them-from the province, which had to be called at least every 
five years ( c. 292 CJC/1917). 

During the work of the Second Vatican Council, the ecclesiastical 
province merited only indirect interest, with other disciplinary and doctri
nal issues being regarded as of greater significance. Thus, the redefinition 
of the juridical attributions of the metropolitans on suffragan churches 
was advocated, bearing in mind the iure divino power of diocesan bish
ops. Likewise, in order to strengthen collegial cooperation among bishops 
of neighboring dioceses, the suitability of suppressing the category of a 

2. Cf. J.I. ARRIETA, "Instrumentos supradiocesanos para el gobierno de la Iglesia 
particular," in Ius Canonicum 24 (1984), pp. 607-643. 

3. Cf. R. NAZ, "Province ecclesiastique," in Dictionnaire de Droit Canonique, VII (Paris 
1965), col. 397-398; M. COSTALUNGA, "L'organizzazione in provincie e regioni ecclesiastiche," 
in Jus Canonicum 22 (1982), p. 762; J. PROVOST, "Groupings of Particular churches," in The 
Code of Canon Law (New York 1985), pp. 350-353; G. DALLA TORRE, art. "Provincia 
ecclesiastica," in Enciclopedia del Diritto, XXXVII (Milan 1988), pp. 811-816; J.L. GUTIERREZ, 
"I raggruppamenti di Chiese particolari," in Monitor Ecclesiasticus 116 (1991), pp. 437-455. 
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diocese exempt from metropolitan jurisdiction, that is to say, from direct 
dependence on the Holy See, was pointed out. And so, the definitive reso
lutions of the Second Vatican Council regarding the ecclesiastical prov
inces gathered in the Christus Dominus 40 centered on: a) a review of the 
boundaries of provinces and, above all, of the powers of metropolitans; 
and b) the determination that every diocese had to be framed within a pro
vincial circumscription. 

As a consequence of council deliberation (strongly influenced by the 
Second Vatican Council's teaching on the episcopate) , which, through the 
Motu proprio Ecclesiae sanctae, I ,  42, has inspired the discipline of the 
CIC on the matter, the core of both management and government of the 
ecclesiastical province has shifted from the metropolitan office to the pas
toral cooperation among bishops. That means that the gradual erosion of 
the jurisdictional power of the metropolitan has pushed into the back
ground the consideration of the ecclesiastical province as "territorial de
marcation" over which the metropolitan archbishop exerts his power. At 
the same time, at least from an operative point of view, the idea of a prov
ince as an instance for the cooperation and coordination of bishops from 
neighboring dioceses has been stressed. 

For the most part, the subsequent changes to the figure during the 
revision of the CIC/1917 followed the same trend and configured the prov
ince as an instance of episcopal self-coordination. 4 Furthermore, during 
the review process of the CIC/1917, problems regarding the ecclesiastical 
province were very closely related to the juridical configuration of the ec
clesiastical region. 

3. The ecclesiastical region 

The figure of the ecclesiastical region had no precedents in the 
CIC 1917. As a temporary grouping of ecclesiastical provinces, the way 
canon 433 § 1 conceives the figure, the institution underwent a gradual 
evolution throughout the debates on Christus Dominus and, above all, 
during the revision of the CIC/1917 which, in its different phases and sche
mata, contained various concepts of ecclesiastical region. 

In juridical practice, the closest precedent of the figure can be traced 
back to the pastoral regions into which Italian dioceses were divided in 
19195 in order to hold the regional councils prescribed by canon 283 

4. Cf. Code Commission, Schema Canonum Libri II De Populo Dei, c. 186 §3 (Typis 
polyglottis Vaticanis 1977), p. 83. 

5. Cf. SCCong, Deer. Pro celebratione conciliorum et appellationibus in regionibus 
italiae, February 15, 1919, AAS 11 (1919), pp. 72-74; idem, Lettera circolare all 'episcopato 
italiano in esecuzizone del decreto ''Pro conciliorum celebratione in regionibus italiae" 
del 15febbraio 1919, March 22, 1919, AAS 11 (1919), pp. 175-177. 

927 



cc. 431-459 Bk. II. Pt. II. Sect. II. Particular Churches . . .  ARRIETA 

CIC 1917 ( due to the peculiar configuration of the Italian ecclesiastical or
ganization). In the first schemata of what would become the Christus 
Dominus, canon 281 of the CIC/1917-which provided that several neigh
boring ecclesiastical provinces could meet in plenary council, with the au
thorization of the Roman Pontiff-was indicated as a normative precedent 
which implied an underlying grouping of particular churches higher than 
the province ,  even though said canon had little to do with a real territorial 
demarcation as the ecclesiastical province. In any case ,  the final text of 
Christus Dominus merely notes the expediency of setting up ecclesiasti
cal regions where pastoral needs render it appropriate. In this way, the fig
ure is conceived as the stable union of neighboring ecclesiastical 
provinces, the juridical regulation of which is subject to a further set of 
norms ( cf. CD 39-40). 

From that moment on, during the review of the CIC/1917, the juridi
cal configuration of the ecclesiastical region suffered, as mentioned 
above, successive swings ( as can be verified by comparing the successive 
working schemata) mostly due to the evolution that some elements within 
the figure were undergoing in those years. Said process concluded in the 
text of canon 433 with a return to the concept contained in council docu
ments. 6 

The debate on the concept of ecclesiastical region during the revi
sion of the CIC/1917 involved mainly two elements: first ,  the juridical posi
tion that national bishops' conferences should hold within the region, as 
an intermediate instance between dioceses and the Apostolic See; and 
second, related to the former, the issue of whether bishops' conferences 
needed to have their "own territory" assigned in order to perform their 
functions. 

In the first schemata of the CIC revision, the ecclesiastical region 
was conceived as a necessary "circumscription"-not only facultative, as 
the Christus Dominus stated-integrating all the ecclesiastical provinces 
of the same nation, over which the national bishops' conference exerted 
its authority in a collegial way.7 This approach was by then integrated in a 
perfectly organic and pyramidal view of the ecclesiastical organization at 
a national level: the territory of each country was identified with the eccle
siastical region; the region could also be divided into districts-if coun
tries with a high number of dioceses were involved; and districts were 
also divided into ecclesiastical provinces. In charge of those three supra-

6. Cf. J.L. GUTIERREZ, "I raggruppamenti.. . ," cit., pp. 449ff; J.I. ARRIETA, "Instrumentos 
supradiocesanos . . .  ," cit., pp. 623ff. 

7. Cf. Comm. 4 (1972), p. 43; Code Commission, Schema Canonum Libri II De Populo 
Dei, c. 187 (Typis polyglottis Vaticanis 1977), p. 83. 
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diocesan circumscriptions were bishops' conferences, either national , dis
trict or provincial , 8 which were organically related among themselves. 

Such an approach actually encompassed two different realities: on 
one hand, it configured a series of territorial ecclesiastical demarca
tions-region , district , province-which were groupings of particular 
churches; on the other hand, it created a series of collective governance 
instances, organically linked among one another-regional , district, and 
provincial bishops' conferences-which were sectional meetings of the 
member bishops of national bishops' conferences and, ultimately, the or
ganizations dependent on their own national Conferences. 

In the schemata of the C/C/1917 revision , that whole organizational 
model-and, in general , the whole set of figures that at present contains 
title II , "Groupings of Particular churches"-had been systematically 
placed after the canons regarding the supreme authority of the Church , 
that is to say, before bishops and particular churches were dealt with. 
In this way, the structural significance of all of those intermediate in
stances-provinces and regions, metropolitan , bishops' conference , 
etc.-seemed to be strengthened, in contrast with the line followed by the 
Second Vatican Council , regarding the authority and power of diocesan 
bishops. 

Widespread opposition to this whole organizational model , aside 
from resulting in a strong reduction of the competence that bishops' con
ferences had been vested with in previous schemata, led to the reintroduc
tion of the concept of ecclesiastical region according to the terms of 
Christus Dominus. In the first place, the Schema codicis from 1980 re
stored the original condition of a non-necessary but functional institution 
to the figure of ecclesiastical region if utilitas id suadeat. 9 Thereby, the 
consideration that the ecclesiastical region should be an element integrat
ing the bishops' conference was abandoned, thus overcoming the errone
ous idea that it was necessary to circumscribe a territory so that the 
conference could exercise jurisdiction. Its scope of action corresponds to 
that of the dioceses, the bishops of which are part of the Conference.10 

In the final revisions to the text , the systematics of the Schema de 
populo dei was replaced by another that properly took into account the 
fact that the pillars of the ecclesiastical hierarchy are the Roman Pontiff 
and the bishops, 11 which is the reason for the groupings of particular 
churches, and the offices and institutions relevant thereto, further held 
the systematic position they nowadays hold in the CIC. 

8. Cf. Code Commission, Schema Canonum Libri II De Populo Dei, cc. 186 §3, 187 (Typis 
polyglottis Vaticanis 1977), p. 83. 

9. Cf. Comm. 12 (1980), pp. 246-247. 
10. Cf. Comm. 12 (1980), pp. 248-249. 
11 .  Cf. Comm. 12  (1980), p. 244. 
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In the last phase of the revision work, while underlining the pastoral 
nature that the reasons advocating the erection of ecclesiastical regions 
should have, the spatial scope to which the concept corresponded was 
completely corrected: the region would no longer encompass a nation, but 
several ecclesiastical provinces within a territorial vicinity.12 

12. Cf. Comm. 12 (1980), pp. 247-249. 
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CAPUT I 
De provinciis ecclesiasticis et de 

regionibus ecclesiasticis 

CHAPTER ! 

c. 43 1 

Ecclesiastical Provinces and Ecclesiastical Regions 

431 § 1.  Ut communis diversarum dioecesium vicinarum, 
iuxta personarum et locorum adiuncta, actio pasto
ralis promoveatur, utque Episcoporum dioecesano
rum inter se relationes aptius foveantur, Ecclesiae 
particulares viciniores componantur in provincias 
ecclesiasticas certo territorio circumscriptas. 

§ 2. Dioeceses exemptae deinceps pro regula ne habean
tur; itaque singulae dioeceses aliaeque Ecclesiae 
particulares intra territorium alicuius provinciae ec
clesiasticae exsistentes huic provinciae ecclesiasti
cae adscribi debent. 

§ 3. Unius supremae Ecclesiae auctoritatis est, auditis 
quorum interest Episcopis, provincias ecclesiasticas 
constituere, supprimere aut innovare. 

§ 1. Neighbouring particular Churches are to be grouped into ecclesiasti
cal provinces, with a certain defined territory. The purpose of this 
grouping is to promote, according to the circumstances of persons and 
place, a common pastoral action of various neighbouring dioceses, 
and the more closely to foster relations between diocesan bishops. 

§ 2. From now onwards, as a rule, there are to be no exempt dioceses. Ac
cordingly, individual dioceses and other particular Churches which 
exist within the territory of an ecclesiastical province, must be in
cluded in that ecclesiastical province. 

§ 3. It is the exclusive prerogative of the supreme authority in the Church, 
after consulting the bishops concerned, to establish, suppress or alter 
ecclesiastical provinces. 
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SOURCES: § 1: CD 40, 1 
§ 2: CD 40, 2 
§ 3: c. 215 § 1; CD 41; ES I, 42 

CROSS REFERENCES: cc. 333 § 1, 371, 432, 435, 436 

ARRIETA 

COMME NTARY ------

Juan Ignacio Arrieta 

1. The ecclesiastical province is an ecclesiastical territorial demarca
tion or circumscription that groups several neighboring dioceses under 
the presidency of one of the sees. The see that presides over the province 
is called the metropolitan see, and is occupied by the metropolitan arch
bishop; the other sees of the province are said to be suffragans of the first, 
and normally are entrusted to diocesan bishops. 

The institution fulfills two principal functions. The first is to obtain 
coordination in the governing activity of the bishops who, being in charge 
of neighboring dioceses, confront common pastoral problems that are af
fected by the governing activities of the other pastors.1 This function of 
coordination among bishops is doctrinally supported by the collegial di
mension of the episcopate. 2 The second function that the province accom
plishes is the configuring of an instance of protection and juridical control 
into the ecclesiastical office of metropolitan archbishop by endowing it 
with jurisdiction over the entire ecclesiastical province, particularly in ref
erence to assuring an upright exercise of ecclesiastical authority within it. 

Even though it is an institution of ecclesiastical law, the province is a 
necessary figure for two reasons. On one hand, organization of the Church 
into provinces is not facultative (as, in contrast, happens with organiza
tion into ecclesiastical regions), nor can it be applied partially only to one 
part of the Church. On the other hand, the figure is necessary because, in 
principle, all dioceses should be contained within a province, thereby duly 
avoiding the creation of dioceses exempt from metropolitan jurisdiction, 
as was indicated in Vatican Council II (CD 40, 2). 

1. Cf. G. FERROGLIO, Circoscrizioni ed enti territoriali della Chiesa (Turin s.f. 1946), pp. 
2 lff; J.I. ARRIETA, "Provincia y Region eclesiasticas,"  in Le nouveau code de droil canonique. 
Actes du Ve Congres International du Droit Canonique, II (Ottawa 1986), pp. 607- 625; G. 
DALLA TORRE, art. "Provincia ecclesiastica," in Enciclopedia del Diritto, XXXVII (Milan 1988), 
pp. 814-815. 

2. Cf. J.I. ARRIETA, "Instrumentos supradiocesanos para el gobierno de la Iglesia 
particular," in Ius Canonicum 24 (1984), pp. 638-643. 
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2. In any case, when dealing with exemption from metropolitan juris
diction, it is necessary to distinguish two juridically different situations: 
on one hand, the situation of the dioceses immediatamente soggette to 
the Holy See, and on the other, the case of the vicarious circumscriptions 
of the Roman Pontiff. 

a) The dioceses immediatamente soggette are those sees-episco
pal or archiepiscopal-that, for reasons of a pastoral, historical, and polit
ical nature, as well as others, are not encompassed in an ecclesiastical 
province, and therefore do not depend on the control of any metropolitan, 
but directly on the Holy See. The cases to which this regime of exemption 
has been applied are varied, and do not respond to strict rules. N everthe
less, the majority of the cases of dioceses immediatamente soggette can 
be explained by three fundamental reasons: 

- dioceses that encompass all the territory of a nation or colony 
(i.e. , the case of Luxembourg, Monaco, Hong Kong, Gibraltar, etc.); 

- when historico-political reasons advise it: for example, the case 
of the dioceses of Metz and Strasbourg, an object of contention between 
France and Germany, or the case of the Swiss Confederation, all of which 
are directly dependent on the Holy See; 

- moreover, some archiepiscopal sees of a particular pastoral en
tity are dioceses immediatamente soggette, like Barcelona, Marseilles, 
Canberra , etc. 3 

b) Because of different motivations, vicarious circumscriptions are 
likewise not grouped into ecclesiastical provinces. In effect ,  the mission
ary jurisdictions of a prefect or apostolic vicariate nature, and even in 
apostolic administration, the power of the holder of the chief office-pre
f ect, vicar, etc.-has the vicarious power of the Roman Pontiff, who is, in 
reality, the pastor proper to the circumscription in question ( cf. commen
tary on c. 371). Therefore, as a general rule-there are pastoral reasons 
that determine in specific cases another practical course of action4-these 
circumscriptions are not grouped into provinces, since it is not conceptu
ally easy to justify the interposition of the metropolitan jurisdiction into 
the existing vicarious relationship between the Roman Pontiff and the re
spective chief office. 

3. The CIC says nothing with respect to the scope of the ecclesiasti
cal province, and therefore it is left to the assessment of the supreme au
thority. On this point ,  the juridical practice is flexible. Although the 
general rule is that the ecclesiastical province encompasses dioceses of 
the same country, provinces also exist that group together two or more 
countries (South Africa, Antilles). The same can be said of rite: though the 

3. Cf. M. CosTALUNGA, "L'organizzazione in provincie e regioni ecclesiastiche," in Ius 
Canonicum 22 (1982), p. 762. 

4. Cf. Estatutos de la Coriferencia Episcopal de Colombia, art. 19, b. 
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province is an institution of the Latin Church, Churches of Eastern Rite 
(India) have, on occasion, been integrated into ecclesiastical provinces.5 

Whatever the case, it seems that the range of the province should be 
in relation to the homogeneous configuration of the pastoral situation of 
the dioceses that comprise it. It is a matter of a set of problems in which 
factors of a diverse nature recur-historical , cultural, political , religious, 
etc.-that throughout time can exercise a modifying influence on their 
pastoral situation. Therefore, perhaps the geographical range of the eccle
siastical provinces should be considered changeable, and it seems neces
sary to confirm their real suitability to the pastoral form of the dioceses. 

From this point of view, the meetings and spontaneous initiatives of 
the bishops of neighboring dioceses deserve attention even though they 
are in different ecclesiastical provinces. Apart from the modification of 
the boundaries of provincial circumscription (a question related to pru
dential reasons and to the suitabilty of their being combined in each case) , 
the concerted actions of the bishops of different provinces, if they are due 
to objective pastoral needs and have the support of the Holy See, seem to 
be able to help to correct the rigidity of institutional forms, which are at 
times determined by factors not entirely religious. 

Some great metropolis, whose diocesan see, by following the provi
sions of Christus Dominus 22, 23, has been dismembered by forming new 
dioceses, which are constituted as a province around the original diocese, 
represent a particular case of ecclesiastical province. 6 In such cases, the 
coordination of pastoral action can be realized with the normal elements 
of the province, or can also be ratified through the granting of special fac
ulties to the metropolitan ( c. 436 § 2). 

4. In any case, it falls to the supreme authority of the Church to con
stitute or modify ecclesiastical provinces (cf. cc. 333 § 1, 431 § 3). Such ex
clusive competence due to, among other things, the dictate of Christus 
Dominus 8 ,  since the creation of the office of metropolitan, inherent to 
provincial structure, introduces an evident determination of the power of 
the diocesan bishops, which only the Roman Pontiff can carry out. 

The erection or modification of the ecclesiastical provinces follows a 
mechanism analogous to that employed for other ecclesiastical circum
scriptions, and, depending on the case, the competent authority is either 
the Congregation for Bishops (PB 76) or the Congregation of Propaganda 
fide (PB 89). Canon 431 § 3 attributes to the interested bishops the right to 
participate in a consulting role in the relative administrative proceeding , 
in place of the bishops' conference, as, however, Motu proprio Ecclesiae 
sanctae l ,  42 indicated. 

5. Cf. Statutes of the Catholic Bishop's Conference of India, art. 59, Appendix V. 
6. Cf. J.I. ARRIETA, "Instrumentos supradiocesanos . . .  ," cit. , pp. 633-638. 
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§ 1 . In provincia ecclesiastica auctoritate,  ad normam iu
ris, gaudent concilium provinciale atque Metropo
lita. 

§ 2.  Provincia ecclesiastica ipso iure personalitate iuri
dica gaudet. 

§ 1. The provincial council and the Metropolitan have authority over the 
ecclesiastical province, in accordance with the law. 

§ 2. By virtue of the law, an ecclesiastical province has juridical personal
ity. 

SOURCES: § 1: c. 272; CD 40, 2 
§ 2: cc. 99, 100 § 1 

CROSS REFERENCES: cc. 377, 395 § 4, 413, 415, 421, 425, 431, 435, 436, 
437 § 2, 442, 467, 501, 952 § 1, 1264 

COMME NTARY 

Juan Ignacio Arrieta 

The list made by canon 432 § 1 is not exhaustive, for besides the of
fice of metropolitan and the provincial council mentioned here, the CIC it
self grants authority for conventus episcoporum of the bishops of the 
province, to which, moreover, are attributed some juridical competences 
over the province. 

1. The metropolitan, or office holder of the metropolitan see, is an 
archbishop, but not every archbishop occupies a metropolitan see.1 There 
are sees with the rank of archbishop that are not metropolitan sees and, 
therefore, they do not attribute to their holders special circumstances of 
power, being only a special honorific rank and title. Frequently they are 
sees immediatamente soggette to the Apostolic See ( cf. commentary on 
c. 431), but there exist as well archepiscopal sees that are suffragans to a 
metropolitan. Sometimes, even all the sees of one ecclesiastical province 
have archiepiscopal rank, such as the ecclesiastical province of Tyre in 
Lebanon. 

1. Cf. M. PETR0NCELLI, art. "Arcivescovo," in Enciclopedia del Diritto, II (Milan 1958), 
pp. 1036-1037; L. SPINELLI, "Metropolita," in Novissimo Digesto Italiano, X (Turin 1964), 
p. 606; A. GIACOBBI, "Strutture di comunione tra le Chiese particolari, "  in Il diritto nel 
mistero della Chiesa, II, pp. 523-554. 
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Throughout history, the office and jurisdiction of the metropolitan 
has fused the ecclesiastical province into a unitary whole as far as circum
scription is concerned. 2 Thus, the gradual diminution of the juridical 
power of the metropolitan, together with the predominance of the activity 
of spontaneous pastoral coordination of the bishops of the province, can 
in fact lead to a less and less hierarchical determination of this figure.3 

The metropolitan archbishop, besides having the power to carry out 
sacred functions in all the churches of the province ( c. 436 § 3) and to use 
therein the pallium corresponding to his rank ( c. 437 § 2), possesses a lim
ited jurisdiction over the suffragan diocese that, as has been said, fulfills 
the goal of guaranteeing the exercise of ecclesiastical governance in the 
entire province. 4 Based on that jurisdiction, within the range of the prov
ince, the metropolitan performs the following: 

- functions of presidency, over the province itself (c. 435), the con
ventus episcoporum, and the provincial counsel ( c. 442 §§ 1 and 2); 

- functions of vigilance and information, accounting to the Holy 
See for unlawful absences of suffragans (c. 395 § 4), the situation of a see 
hindered by a penalty (c. 415), or for the general state of the faith and ec
clesiastical discipline in the suffragan dioceses (c. 436 § 1,1 °); 

- functions of substitution, by carrying out the canonical visit of 
the suffragan dioceses if the respective bishop has neglected it ( c. 436 
§ 1,2°), by proceeding directly to the designation of diocesan administra
tor when the coetus in charge of electing him-normally the college of 
consultors-has not done so in a reasonable amount of time (c. 421 § 2; 
c. 436 § 1,3°), or has done so contrary to law (c. 425 § 3; c. 436 § 1,3°); 

- functions of communication and consultation, for it is the duty 
of the suffragan bishops to communicate to the metropolitan the list of 
candidates that have been established for the case of an impeded see 
(c. 413 § 1), to transfer to him the minutes of the diocesan synods (c. 467), 
or to consult with him before proceeding to dissolve a presbyteral council 
(c. 501 § 3). 

2. In the institutional context of the ecclesiastical province, besides 
the authority that, by office, the metropolitan exercises over the suffragan 

2. Cf. J.I. ARRIETA, "Provincia y region eclesiasticas," in Le nouveau Code de droit 
canonique. Actes du Ve Congres Internationale du droit canonique, II (Ottawa 1986), 
pp. 607-625. 

3. Cf. F. RAMOS, "Reflexiones en torno al titulo 'de las agrupaciones de Iglesias 
particulares,"' in Iglesia universal e Iglesias particulares. Actas del IX Simposio 
internacional de teologia (Pamplona 1989), pp. 67lff. 

4. Cf. G. DALLA TORRE, art. "Provincia ecclesiastica," in Enciclopedia del Diritto, XXXVII, 
(Milan 1988), pp. 813-814; C.  CARDIA, fl governo della Chiesa (Bologna 1984) , p. 165; 
J.L. GUTIERREZ, "Organizaci6n jerarquica de la Iglesia," in Manual de Derecho Canonico, 
2nd ed. (Pamplona), 1991, pp. 405-407; G. FELICIANI, Le basi del diritto canonico (Bologna 
1984), p. 91. 
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sees, likewise the personal authority attributed to a suffragan bishop who 
is more senior by promotion must be considered, not with respect to the 
whole province-over which he exercises no power-but exclusively over 
the metropolitan see that, one might say, is the only one that is at the mar
gin of the juridical control of the ecclesiastical province. 

In this context , the law grants to the bishop of more seniority in pro
motion ( c. 421 § 2) some of the functions regarding the metropolitan see 
that the metropolitan has with respect to the entire province: specifically 
and only those most directly aimed at avoiding vacuums of power in the 
metropolitan see. Thus, the task of informing the Apostolic See of unlaw
ful prolonged absences of the metropolitan (c. 395 § 4) falls to him, or re
garding the situation of a metropolitan impeded by penalties (c. 415); or 
the task of directly designating the diocesan administrator of a vacant 
metropolitan see if the coetus in charge of choosing him does not proceed 
timely to his designation ( c. 421 § 2), or if it has done so irregularly ( c. 425 
§ 3). The metropolitan should moreover consult him before dissolving the 
presbyteral council of the diocese ( c. 501 § 3). 

3. Besides these instances, the CIC grants to the conventus episco
porum, as well , authority over the province. The conventus episcoporum 
of the province is the meeting of all the diocesan bishops and the other or
dinaries that, in a stable or temporary manner, are in charge of ecclesiasti
cal territorial circumscriptions grouped into provinces. The CIC does not 
specifically classify this conventus episcoporum as a juridical figure in 
the strict sense, but the canonical system affords it a certain subjectivity 
by attributing to it the task of carrying out one of the principal institu
tional goals of the province-that of promoting pastoral action in com
mon-and by granting it, moreover, some specific juridical competences 
to be exercised collegially, that is, according to the rules established for 
those cases by c. 119. In some countries, the statutes of the bishops' con
ference foresee the organic integration of these conventus episcoporum 
presided over by the respective metropolitan within the structure of the 
national Conference. 5 

Moreover, though canon 431 § 1 speaks only of diocesan bishops, it 
seems difficult to exclude coadjutors and auxiliaries from taking part in 
the meetings of these conventus. In strict juridical terms, this poses the 
problem of the participation of the consultors and auxiliaries in the mak
ing of decisions, in relation to c. 119. Lacking other norms, it seems that 
this should be resolved by following criteria analogous to critera that 
serve in each diocese to establish the participation of such bishops in the 
decisions of governance. 

5. Cf. Estatutos de la Conferencia Episcopal de Chile, arts. 29, 30; Estatutos de la 
Conferencia Episcopal de Colombia, art. 19. 
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Specifically, the canon system attributes to the conventus episco
porum of the ecclesiastical province the following tasks: 

- functions of coordination of pastoral action in the province 
(c. 431 § 1); 

- functions of proposing suitable subjects for the episcopate, by 
having to compile a list of possible candidates every three years ( c. 377 
§ 2). In contrast, for the specific provision of the see of the province, or to 
appoint consultor bishops in them, it seems that the metropolitan and the 
suffragans should be questioned separately and not as a coetus ( c. 377 § 3); 

- deliberative functions to fix, within the range of the province, 
the economic payments related to the exercise of the ecclesiastical minis
try. Specifically, the conventus should establish by decree what the offer
ing for Mass should be ( c. 952 § 1) or other offerings tied to the 
administration of the sacraments ( c. 1264, 2°), as well as the rates relative 
to the exercise of administrative power or to the execution of the rescripts 
of the Holy See ( c. 1264, 1 °). 

4. The ecclesiastical province obtains ipso iure juridical personality 
in the canonical order from the moment of its constitution. By virtue of his 
presiding functions, to the metropolitan falls the responsibility of juridical 
representation of the entity, in a form analogous to how the diocesan 
bishop represents the diocese, for patrimonial purposes and the other ju
ridical purposes (as would be, for example, signing the decree to which 
canon 952 § 1 refers) with the freedom that the decisions be adopted colle
gially by all the bishops of the conventus episcoporum. 
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§ 1. Si utilitas id suadeat, praesertim in nationibus ubi 
numerosiores adsunt Ecclesiae particulares, provin
ciae ecclesiasticae vicinores, proponente Episco
porum confer entia,  a Sancta S ede in r egiones 
ecclesiasticas coniungi possunt. 

§ 2. Regio ecclesiastica in personam iuridicam erigi po
test. 

§ 1. If it seems advantageous, especially in countries where there are very 
many particular churches, the Holy See can, on the proposal of the 
Bishops' Conference, join together neighbouring provinces into ec
clesiastical regions. 

§ 2. An ecclesiastical region can be constituted a juridical person. 

SOURCES: § 1: c. 215 § 1; SCCong Deer. Conciliorum provincialium, 
15 feb. 1919 (AAS 11 [1919] 72-74); SCCong Litt. circ., 22 
mar. 1919 (AAS 11 [1919] 175-177); CD 40, 3; 41; ES I, 42 
§ 2: c. 100; ES I, 42 

CROSS REFERENCES: c. 434 

COMMENTARY ------

Juan Ignacio Arrieta 

1. The legal concept of ecclesiastical region stated in § 1 of this 
canon responds to the general evolution of the figure ( cf. introduction to 
title II). The fundamental features of the region can therefore be estab
lished in the following way: 

a) The ecclesiastical region is a new territorial demarcation that 
originates from the grouping of several neighboring ecclesiastical prov
inces. The concept should be taken, nevertheless, with flexibility and in 
functional relationship to pastoral utility. Thus, in the only country where 
ecclesiastical regions have been formally constituted, Italy, some ecclesi
astical regions effectively group different provinces, while others origi
nate from the grouping of one province alone with several dioceses 
immediatamente soggette. Some ecclesiastical provinces (that were not 
necessary to unite into a superior unit) are even considered by themselves 
ecclesiastical regions. It is not necessary, therefore, to unite all the eccle
siastical provinces of a country by regions. 

b) The ecclesiastical region is a non-essential figure in the Church, 
but an instrumental one, which can be created when so counseled by rea-
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sons of pastoral utility (si utilitas id suadeat). Canon 433 mentions only 
one of those possible reasons, a high number of ecclesiastical circum
scriptions in the same country, but other reasons also could justify an 
analogous organizational solution. 

If one pays attention to the experience of recent years, and espe
cially to the paradigmatic case of Italy, one can state that more crucial 
than a large number of particular churches, organization into regions be
comes necessary when the dioceses and, consequently, the ecclesiastical 
provinces that group them together, turn out not to be appropriate to the 
geographic range, and to the needs that are set out within it, so that it is 
pastorally necessary to circumscribe them to obtain certain required pas
toral results. At the bottom of this are the same rules of subsidarity that 
suggest the creation of regions when the lesser instances show them
selves to be insufficient to reach the pastoral objective that they have 
been assigned. 

On the other hand, division into ecclesiastical regions can some
times offer certain advantages in the relations of the ecclesiastical hierar
chy with the civil authorities of decentralized countries by permitting the 
establishment of instances of collaboration among them. 

c) In conformity with the CIC, national bishops' conferences have 
the right to propose to the Holy See the grouping of ecclesiastical prov
inces into regions, something that some Conferences have included in 
their own statutes.1 

The Holy See has the task of constituting ecclesiastical regions, and 
consequently the final assessment of the reasons of utility required in 
canon 433 § 1. According to their proper limits, the subject matter is left to 
the competence of the Congregation for Bishops (PB 75, 82), and the Con
gregation de Propaganda fide (PB 89), following for their establishment a 
procedure analogous to that described for the creation of ecclesiastical 
circumscriptions ( cf. commentary on c. 373). 

d) A formally constituted ecclesiastical region does not obtain ipso 
iure canonical juridical personality, for which a later act by the Holy See 
is required that-Motu proprio or on the petition of the bishops' confer
ence-grants this kind of juridical subjectivity. Nevertheless, it can be 
noted that juridical personality is an instrument furnished to the pastoral 
objectives that make the region an operative institution, with specific 
functions, different from those that can be realize through simply coordi
nating meetings among bishops (cf. commentary on c. 434). 

2. Considering the application that has been made of the concept of 
ecclesiastical region in these years, it becomes particularly necessary to 
distinguish between the formally established ecclesiastical regions as 

1. Cf. Estatutos de la Conf erencia Episcopal Argentina, art. 60; Statut der Deutschen 
Bischofskomferenz, art. 45. 
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such by the Apostolic See, and pastoral zones, pastoral regions, etc. , that 
originate from a division of national territory adopted by some bishops' 
conferences. Analogously, one must distinguish also between the conven
tus episcoporum that are at the head of a formally established region, and 
the conventus episcoporum , or meetings of bishops that some bishops' 
conferences have established in different zones of the same country, for 
internal organizational purposes of the national Conference, and to better 
reach the ends that are entrusted to it. 

a) As has already been said, Italy is the only country in which the or
ganization of the Church has been formally structured into sixteen pastoral 
regions constituted from 1919. Already before this date, in 1889, with the 
goal of fostering "relations among bishops," the Holy See divided the Ital
ian territory into seventeen regions (in later years the number was modi
fied), so that each one of them would lead to a bishops' conference,2 as it 
was called at that time. Years afterwards, in 1919,3 after the promulgation 
of the CIC/1917 , formal constitution of the ecclesiastical regions got under 
way. An analysis of the constitutive documents of such regions indicates 
that the motive for their constitution-a motive that, in practice, would 
add more to that which in 1899 had given rise to the regional bishops' con
ferences-was especially the need to allow for the efficacious celebration 
of provincial councils, which canon 283 of the CIC/1917 ordered to be held 
every twenty years. The limited utility of holding those council meetings in 
too small a territory ( due to the excessive fragmentation of dioceses and of 
other ecclesiastical circumscriptions) was particularly felt in the territo
ries of the former pontifical states and in the states of the kingdom of the 
two Sicilies. At the same time there was established in the range of these 
regions the duty to observe the provisions of canon 292 of the CIC/1917, 
that the conf erenza episcopale regionale ( already established in Italy as 
we said since 1889) were to foster pastoral cooperation among the episco
pate of the different zones of the country, but whose principal juridical 
task consisted then in the preparation of the regional councils. At the same 
time, a particular judicial organization of the Church in Italy began to be 
configured that contemplated this organization into regions.4 

b) Different from the formally constituted ecclesiastical regions is a 
phenomenon that has been totally accepted in certain countries by the 

2. Cf. S. Congr. Episcoporum et Regularium, Instr. Alcuni Arcivescovi, August 24, 1889, in 
Leonis XIII Pontificis Maximi Acta, IX, reprinted (Graz 1971), pp. 184-190. 

3. Cf. SCCong, Deer. Conciliorum provincialium, February 15, 1919, in AAS 11 (1919), 
pp. 72-74; Idem, Lettera circolare, Con circolar, March 22, 1919, AAS 11 (1919), pp. 175-177; 
M. COSTALUNGA, "L'organizzazione in provincie e regioni ecclesiastiche," in Ius Canonicum 
22 (1982), p .  758; G. FELICIANI, art. "Circoscrizioni ecclesiastiche," in Enciclopedia 
Giuridica, VI (Rome 1988). 

4. Cf. Prus XI, mp Qua cura, December 31, 1938, in AAS 30 (1938), p. 412. 
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statutes of the respective bishops' conferences.5 Certain bishops' confer
ences have proceeded to divide the national territory into pastoral zones 
or regions as a method of better coordinating the Conference itself, 6 

which more than new territorial demarcations constitute in reality confer
ences or meetings of bishops for zones delimited in the same country, 
although they could very well be considered as the first step for the suc
cessive constitution of true ecclesiastical regions. The respective coetus 
or meeting of bishops arises then as decentralized instances of the na
tional Conference itself, that is, as institutions organically tied to the 
Conference itself. 

The manner in which this category has been applied is not the same 
in all cases. Thus, in the statutes of the Brazilian Bishops' Conference, it is 
said that the national Conference acts in the regions established by the 
plenary assembly through the "regional episcopal commissions," whose 
task, among others, consists in promoting common pastoral activity in the 
region and in resolving and executing in that territory all that the national 
Conference or the Holy See might determine. 7 It is recognized in this way 
that those conferences are really regional organizations of the national 
Conference. In other words, in the statutes of the Conference of Catholic 
Bishops of India, the existence of regional councils is established accord
ing to the regions established by the Conference, in which the bishops of 
Malabar or Malan car rite participate also. 8 In Mexico, article 5 of the stat
utes of the national Conference envisions the integration of the members 
of the Conference in pastoral regions also;9 and likewise in the United 
States the administrative committee of the bishops' conference has delim
ited the country into thirteen regions that in turn determine a regional 
committee of bishops. 10 The statutes of the French Conference, in con
trast, seem to look at a territorial organization, providing that the dioceses 
be grouped into apostolic regions-delimited by the national bishops' con
ference-which are the habitual collaborating instances of the bishops 
among themselves, place of participation, and for exercising co
responsibility in the Church, and an intermediary structure between the 
dioceses and the national bishops' conference.1 1  

For the other aspects of all these meetings of bishops, see commen
tary on canon 434. 

5. Cf. M. COSTALUNGA, "L'organizzazione in provincie . . .  ," cit., pp. 758-759. 
6. Cf. Estatuto da Coriferencia Nacional dos Bispos do Brasil, art. 17; Statuts de la 

Conference Episcopale Franr.;aise, art. 35. 
7. Cf. Estatuto da Conferencia Nacional dos Bispos do Brasil, arts. 17-18. 
8. Cf. Statutes of the Catholic Bishops'  Conference of India, art. 59, Appendix V. 

9. Cf. Estatutos de la Coriferencia del Episcopado Mexicano, art. 5. 
10. Cf. National Conference of Catholic Bishops of the United States, Act Bylaws, ch. VI; 

J.L. GUTIERREZ, "I raggruppamenti di Chiese particolari," Monitor ecclesiasticus 116 (1991), 
pp. 437-455. 
11 .  Cf. Statuts de la Coriference Episcopale Franr.;aise, arts. 35-37. 
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ARRIETA 

434 

Tit. II. Ch. I. Ecclesiastical Provinces and Ecclesiastical Regions c. 434 

Ad conventum Episcoporum regionis ecclesiasticae perti
net cooperationem et actionem pastoralem communem in 
regione fovere quae tamen in canonibus huius Codicis 
conferentiae Episcoporum tribuuntur potestates, eidem 
conventui non competunt, nisi quaedam specialiter a 
Sancta Sede ei concessa fuerint. 

It is for a meeting of the bishops of an ecclesiastical region to foster coop
eration and common pastoral action in the region. However, the powers 
given to Bishops' Conferences in the canons of this Code do not belong to 
such a meeting, unless some of these powers have been specially granted 
to it by the Holy See. 

SOURCES: SCCong Litt. circ., 22 mar. 1919 (AAS 1 1  [1919] 175-177); SC
Council Deer. 11 Codice, 21  iun. 1932 (AAS 24 [ 1932] 242-
243); CD 41; ES I, 42 

CROSS REFERENCES: cc. 119, 433, 1279 

COMME NTARY 

Juan Ignacio Arrieta 

It is necessary to distinguish two kinds of conventus episcoporum 
( cf. commentary on c. 433). The first kind of conventus is an ecclesiastical 
region formally constituted by the Holy See, and is made up of all the bish
ops of the circumscriptions grouped into a region. The second kind of 
conventus would be the meeting of bishops constituted by the bishops' 
conference with its members belonging to a certain area of the country. 
Even though both kinds of conventus episcoporum carry out analogous 
functions of pastoral functions, let us take a look at some of the organiza
tional questions that each one of them presents. 

1. Organization into ecclesiastical regions does not destroy but pre
serves the ecclesiastical organization of provinces, and consequently 
maintains the functions of the metropolitan and his jurisdiction over the 
suffragan dioceses. The creation of a region leads to the configuration of a 
collective authority in charge of a new territorial demarcation, the con
ventus episcoporum, but, in contrast, it lacks at that regional level a per
sonal office analogous to the metropolitan, 1 who could hypothetically 
assume functions with respect to the entire region that correspond to the 

1. Cf. C. CARDIA, Il governo della Chiesa (Bologna 1984), p. 166. 
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metropolitan pursuant to law. Thus it can be said that, upon the constitu
tion of these ecclesiastical regions, this figure assumes the function of 
pastoral coordination especially according to the pastoral objectives that 
have motivated it, while the other functions to maintain the ecclesiastical 
regimen of governance remaining at the ecclesiastical province level. 

Canon 434 states that the competences of the national bishops' con
ference compiled in the CIC do not correspond to the conventus episco
porum of the regions except when the Holy See expressly attributes some 
of those competences to said conventus. This does not imply, in any case, 
that such conventus episcoporum cannot exercise power of governance if 
the Holy See considers it opportune. 

Being a collegial body, besides having to adopt its decisions in accor
dance with canon 119, the conventus episcoporum should establish in its 
own statutes which will be its internal body: president, vice president, etc. 
This presents questions of relationship between the presidency over the 
region (normally elective) and those metropolitans of the ecclesiastical 
provinces included in it, especially if the boundaries of the region coincide 
with those of one ecclesiastical province alone. The statutes of the region 
should therefore endeavor to facilitate the relationships among all of 
them, taking the metropolitans into special consideration. A response of 
the PCILT applicable to our case excluded the auxiliary bishops from the 
passive right of election to the office of president or vice president of the 
conventus episcoporum regional.2 

The governance of the regions by the regional conventus adopts new 
perspectives if the ecclesiastical region is granted juridical personality 
pursuant to canon 433 § 2 ,  by acquiring, among other things, a patrimonial 
title. In such cases, the administration of assets of the juridical person 
( c. 1279), as well as the juridical representation of the region in all its 
breadth, falls in principle to the president of the conventus episcoporum. 

Keep in mind that, although the region might not have a juridical per
sonality, the Congregation for bishops could grant-and in fact does 
grant-permission so that the interested diocesan bishops jointly estab
lish at the regional level (by a decree signed by all of them) the canonical 
entity that could be important to them-a foundation, a seminary, etc.
and establish by common agreement a regimen for their governance. 

Another issue that the conventus episcoporum of the ecclesiastical 
region presents is that of its relationship with the national bishops' confer
ence. The CIC does not establish any relationship between these figures 
that were so closely related in the drafts of the revision of the CIC (see 
commentary on the title). Nevertheless, in spite of this silence, the current 
pastoral practice of governance, as well as the evolution of the role of the 
bishops' conferences in the different countries, make a real separation be-

2. Cf. PCILT, Respuesta, May 23, 1988, in AAS 81 (1989), p. 388. 
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tween the Conference and the regional conventus unlikely. In fact,  the 
statutes of the CBI ,  the only country with formally constituted regions, 
consider the regional conventus episcoporum-Conferenze episcopali re
gionali, as it calls them-instances organically tied to the bishops' confer
ence The same statutes of the CBI are, moreover, those that establish the 
organic structure of the regional conferences and that indicate their func
tions and determine the value of their deliberations.3 

2. Another kind of conventus episcoporum with characteristics in 
fact analogous to the conventus described in canon 434 regarding the ec
clesiastical regions in the strict sense, is what, as we have stated, has 
arisen in some countries through the statutes of the respective bishops' 
conference. 

This conventus does not belong to a prior formal constitution of ec
clesiastical regions ( cf. commentary on c. 433), being only a form of orga
nization of the Conference itself to palliate the complexity of pastoral 
coordination: pastoral breadth and heterogeneity of the territory; and 
large numbers of members of the bishops' conference, which makes diffi
cult an efficacious exchange of opinions, etc. These regional commissions 
or conferences of bishops in a broad sense arise organically linked to the 
national bishops' conference as decentralized instances of the national 
Conference, from which they receive their competences and functions. 

3. Cf. Statuto della Conferenza Episcopale Italiana, arts . 47-55. 
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CAPUT II 
De Metropolitis 

CHAPTER II 
Metropolitans 

ERDO 

Provinciae ecclesiasticae praeest Metropolita, qui est Ar
chiepiscopus dioecesis cui praeficitur; quod officium cum 
sede episcopali, a Romano Pontifice determinata aut pro
bata, coniunctum est. 

An ecclesiastical province is presided over by a Metropolitan, who is 
Archbishop in his own diocese. The office of Metropolitan is linked to an 
episcopal see, determined or approved by the Roman Pontiff. 

SOURCES: c. 272 

CROSS REFERENCES: cc. 377 § 3, 395 § 4, 431-432, 442, 1419 § 2, 1438 

COMME NTARY ------

Peter Erda 

1. "The metropolitan is the bishop who presides over the ecclesiasti
cal province and has other bishops under his authority, called 'suffragans," 
for the suffrage or vote to which they have a right in the provincial coun
cil." 1 All metropolitans have the title of archbishop as well, but the Holy 
See can confer this name, with honorific value, also upon other bishops, 
both "ad personam" and "ad sedem." 

2. a) Already by the Council of Nicea (c. 4)2 the "metropolitanus 
episcopus," bishop of the "mother city" of the province, appears as the 

1. L. CHIAPPETIA, fl Cadice di diritto canonico. Commento giuridico-pastorale, I 
(Naples 1988), p. 520, no. 1937. 

2. Cf. D. 64, c. 1. 
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holder of special competences.3 The name "archiepiscopus" has been 
used since the sixth century. 4 The provincial system gradually spread 
throughout the Church. The role of the metropolitan was established first 
in the East, with a special development in Egypt, and later in the West. In 
Africa the principal bishops of supra-diocesan ecclesiastical circumscrip
tions were not called metropolitans but primates.5 In the regions neigh
boring the Danube, especially in "Noricum" and in "Pannonia ,"  the 
ecclesiastical "metropolis" could not be established before the barbarian 
occupation of these provinces. 6 

b) The juridical condition of the metropolitan, practically from the 
beginning, was characterized by the fact that, even without being in every 
aspect the superior of the provincial bishops, he had some special rights, 
as for example, the confirmation of the election of new bishops, pastoral 
visitation, and a certain vigilance over the province, the convocation of 
the provincial council and its presidency. 7 

c) In the High Middle Ages, especially in the kingdom of the Franks, 
the provincial organization came apart and was not renewed until the pe
riod that began with St. Boniface and ended with the reign of Charle
magne. 8 Later, in different regions, the competences of the metropolitan 
increased, to be realigned by Pseudo-Isidore, by classical canon law, and 
by the Council of Trent. 9 

d) Vatican Council II (CD 40) emphasized the role of the metropoli
tans and expressed the desire for a new definition of their rights and privi
leges. The Council also demanded that the dioceses immediately subject 
to the Holy See "be subject to the metropolitan right of the Archbishop" 
(CD 40, 2). 

3. a) The metropolitan presides over the ecclesiastical province. 
This presidency has genuine juridical content. In effect, although the met
ropolitan does not have the function of coordinating the pastoral 
activity of the province, which corresponds especially to the provincial 
council (CD 39), 10 he has a certain power of governance over the province 

3. Cf. J. GAUDEMET, "L'Eglise dans l'Empire Romain (IVeme-Veme siecles),"  in Histoire du 
Droit et des Institutions de l 'Eglise en Occident, III (Paris 1958), pp. 380-381. 

4. Ibid., p. 381; H. E. FEINE, Kirchliche Rechtsgeschichte. Die katholische Kirche, 5th ed. 
(Cologne-Vienna 1972), pp. 118-120. 

5. Cf. J. GAUDEMET, "L'Eglise ... ," cit., p. 383. 
6. Ibid., p. 387. 
7. Cf. H. E. FEINE, Kirchliche Rechtsgeschichte ... , cit., p. 119. 
8. Cf. P. HINSCHIUS, System des katholischen Kirchenrechts mit besonderer Rucksicht 

auf Deutschland, II, Berlin 1878 (Graz 1959), pp. 7-9; E. Lesne, La hierarchie episcopale. 
Provinces , metropolitaines, primats en Gaule et Germanie depuis la reforme de Saint 
Bonifacejusqu'a la mart d 'Hincmar, 742-882 (Lille-Paris 1905). 

9. Cf. P. HINSCHIUS, System . . .  , cit., pp. 9-23; A. MARCHETTO, Episcopa to e primato 
pontificio nelle decretali Pseudo-Isidoriane (Rome 1971), pp. 57-109. 

10. Cf. Comm. 14 (1982), p. 190. 

947 



c. 435 Bk. II. Pt. II. Sect. II. Particular Churches . . .  ERDO 

(c. 432 § 1). His rights over the whole of the province (formerly "in suf
fraganeos," or "quae spectant ad comunem statum provinciae") were 
distinguished from his competences over each one of the suffragan dio
ceses (formerly "in subditos suffraganeorum"; cf. commentary on c. 436). 

Also regarding the whole of the province, the power of governance 
of the metropolitan is limited to that which is attributed to him by law. The 
general presumption (c. 381 § 1) is in favor of the competence of each one 
of the diocesan bishops. In the provinces "each one of the dioceses pre
serves its own autonomy, with the exception of those rights reserved to 
the Metropolitan (c. 436) or to the particular council (c. 445)." 11 

b) The metropolitan exercises power of governance over a province 
in the following cases: 

- in the provincial council ( c. 442); 

- as the judge and superior of his metropolitan tribunal (c. 1438; 
cf. c. 1419 § 2). This judicial activity (in contrast to what occurred in 
canon 274, 7° of theC/C/1917is not mentioned in canon 436 among the 
rights of the metropolitan in the suffragans dioceses. In effect, the Com
mission for the Revision of the Code did not want to include it among 
these rights. 12 In reality, to revise the judgments ( of the tribunal) of the 
bishop and to judge the cases of the juridical persons represented by the 
bishop, does not belong to the functions strictly subject, by their nature, 
to the diocesan bishop. 

Other rights and duties of the metropolitan with respect to the prov
ince are the following: 

- to inform the Holy See of an absence by a bishop ( c. 395 § 4); 

- to be consulted for the appointment of diocesan or coadjutor 
bishops ( c. 377 § 3); 

- to be consulted before the dissolution of the presbyteral council 
(c. 501 § 3); 

- to keep current of the possible candidates for bishops (c. 413 § 1); 

- appeal to the Holy See when, by virtue of an ecclesiastical pen-
alty, a diocesan bishop is prohibited from exercising his functions (c. 415); 

- to receive from the bishops the texts of the declaration and de
crees of the provincial diocesan synods (c. 467); 

- to represent the province, which has juridical personality "ipso 
iure" ( c. 432 § 2). In effect, pursuant to canon 118, the juridical persons are 
represented by those to whom that competency is granted by the law or 

11 .  G. DAMIZIA, ad. c. 432, in P. V. PINTO (ed.), Commento al Cadice di diritto canonico 
(Rome 1985), p. 254. 

12. Cf. Comm. 14 (1982), p. 190. 
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the statutes. The fact of presiding over the province, established by this 
canon, carries with it the juridical grant of competence to represent it. 13 

4. The nature of the special power of the metropolitan is determined 
by the theological fact that the bishops heading the particular churches 
"exercise their pastoral office over the portion of the people of God as
signed to them, not over other churches nor the Church universal. But in 
so far as they are members of the Episcopal College and legitimate succes
sors of the apostles ... each is bound to have such care and solicitude for 
the whole Church which, though it be not exercised by any act of jurisdic
tion , does for all that redound in an eminent degree to the advantage 
of the universal Church" (LG 23). Therefore, the power exercised by a 
bishop over dioceses not his own comes from the concession of approval 
of the supreme authority of the Church (Roman Pontiff/Episcopal Col
lege ). 14 Given that, pursuant to this canon, the post of metropolitan is an 
ecclesiastical office, his power is "ordinary" (c. 131 § 1) and "vicarious" 
(c. 131 § 2). 

5. The office of the metropolitan is not elective or variable, but is 
united to the episcopal see determined or approved by the Roman Pon
tiff. The metropolitan diocese is always called an archdiocese. Other arch
dioceses also exist exceptionally: 15  those of the bishops who are not 
metropolitans that use the title of archbishop conferred "ad sedem." 

13. Cf. L. ClllAPPETTA, fl Cadice ... , cit., I, p. 518, no. 1929. 
14. Cf. W. ONCLIN, "The Power of Decision in the Church at the supra-diocesan Level," in 

Comm. 2 (1970), p. 212; A. GIAC0BBI, "Strutture di comunione tra le Chiese particolari," in fl 
diritto nel mistero della Chiesa, II (Rome 1990), pp. 532-533. 

15. Cf. Comm. 14 (1982), p. 189; J. M. PINERO CARRI6N, La ley de la Iglesia. lnstituciones 
can6nicas, I (Madrid 1985), p. 468. 
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§ 1.  In dioecesibus suffraganeis Metropolitae competit: 
1 ° vigilare ut fides et disciplina ecclesiastica accu

rate serventur, et de abusibus, si qui habeantur, 
Romanum Pontificem certiorem facere; 

2° canonicam visitationem peragere, causa prius ab 
Apostolica Sede probata, si earn suffraganeus ne
glexerit; 

3° deputare Administratorem dioecesanum, ad nor
mam cann. 421 § 2 et 425 § 3. 

§ 2.  Ubi adiuncta id postulent, Metropolita ab Apostolica 
Sede instrui potest peculiaribus muneribus et potes
tate in iure particulari determinandis. 

§ 3. Nulla alia in dioecesibus suffraganeis competit Me
tropolitis potestas regiminis; potest vero in omnibus 
ecclesiis, Episcopo dioecesano praemonito, si eccle
sia sit cathedralis, sacras exercere functiones ,  uti 
Episcopus in propria dioecesi. 

§ l. Within the suffragan dioceses, the Metropolitan is competent: 
1 ° to see that faith and ecclesiastical discipline are carefully ob

served and to notify the Roman Pontiff if there be any abuses; 
2° for a reason approved beforehand by the Apostolic See, to con

duct a canonical visitation if the suffragan bishop has neglected it; 
3° to appoint a diocesan Administrator in accordance with cann. 421 

§ 2 and 425 § 3. 

§ 2. Where circumstances require it, the Apostolic See can give the Metro
politan special functions and power, to be determined in particular 
Law. 

§ 3. The Metropolitan has no other power of governance over suffragan 
dioceses. He can, however, celebrate sacred functions in all Churches 
as if he were a bishop in his own diocese, provided, if it is the cathe
dral Church, the diocesan bishop has been previously notified. 

SOURCES: § 1,1° : c. 274,4° 

§ 1,2°: C. 274,5° 

§ 1,3° : cc. 274,3°, 432 § 2 
§ 2: CD 40, 1 
§ 3: c. 274,6°; CodCom Resp. I, 5 aug. 1941 (AAS 33 [1941] 
378) 

CROSS REFERENCES: cc. 396-398, 413 § 1, 415, 421 § 2, 425 § 3, 432 § 1, 
467, 501 § 3 
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COMMENTARY ------

Peter Erda 

1. In suffragan dioceses, due to the theological nature of the power 
of the diocesan bishops (LG 27; CD 8, 1), the metropolitan does not have 
power of governance, except in the exceptional cases specified by the law. 
There exists a former presumption according to which metropolitans do 
not have jurisdiction over the "subjects" of their suffragans except for the 
cases especially established by law (X I, 3 1 ,  11). The same principle is 
recognized in § 3 of this canon in a more accentuated form than that of 
canon 27 4 of the CIC/1917. 

2. Therefore, the list of competences of the metropolitan gathered to
gether in this canon is specific. These competences can be reduced to 
two: vigilance and the supplementary role. 1 

a) Vigilance 

The function of vigilance refers to the careful observance of the faith 
and ecclesiastical discipline ( §  1, 1 °). The metropolitan, nevertheless, 
does not possess the right to correct possible abuses by measures that re
quire power of governance. He is obliged (and not only authorized)2 to in
form the Roman Pontiff of abuses (ibid.). The formula used by the canon 
("competit") is not a typical expression of a precept of the legislator. He 
puts the accent on the possibility of the metropolitan, over the power that 
falls to him in spite of general contrary opinion (§  3).3 In effect, it is an ob
ligation because otherwise the provision would be superfluous in the con
text of the CIC ( cf. c. 17), given that the right of making known to the 
sacred pastors their own opinion regarding what concerns the good of the 
Church is incumbent upon all the faithful (c. 212 § 3). A notable part of ca
nonical tradition ( cf. c. 6 § 2) already considered the corresponding pas
sage of the old Code (c. 274, 4 ° CIC/1917)4 imperative. Here, it is a 

1. Cf. J. I. ARRIETA, commentary on cc. 435-436, in Pamplona Com. 
2. Cf. L. CHIAPPETIA, Il Cadice di diritto canonico. Commento giuridico-pastorale, I 

(Naples 1988), P, 521, no. 1939; G. DAMIZIA, ad. C. 436, in P. V. PINTO (ed.), Commento al 
Cadice di diritto canonico (Rome 1985), p. 256. 

3. Cf. P. ERD0, "Expressiones obligationis et exhortationis in Cadice Iuris Canonici," in 
Periodica 86 ( 1 9 87) ,  p . 1 2 ;  L .  WACHTER, Gesetz im kanonischen Recht .  Eine 
rechtssprachliche und systematisch-normative Untersuchung zu Griindproblemen der 
Erfassung des Gesetzes im katholischen Kirchenrecht (St. Ottilien 1989), p. 288. 

4. S. SIPOS, Enchiridion Juris Canonici (Rome, 6th ed. 1955), p. 184; H. JONE, Gesetzbuch 
des kanonischen Rechtes, I ,  Paderborn 1939, p .  252 ;  K . Morsdorf, Lehrbuch des 
Kirchenrechts auf Grund des Codex Juris Canonici, I 11th ed. (Munich-Paderborn-Vienna 
1964), p. 383. 
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question of a right that also constitutes an obligation. 5 The function of 
vigilance does not constitute for the metropolitan a right to conduct a ca
nonical visitation of the provincial dioceses on his own initiative. 

b) The supplementary role 

The metropolitan can make a pastoral visit in a suffragan diocese 
only when the competent bishop neglects this duty ( cf. cc. 396-398). That 
supplementary function can be effectuated if he has the prior approval of 
the Holy See (§ 2, 2°). 

Another supplementary function corresponds to the metropolitan 
when the election of the diocesan administrator of a suffragan diocese is 
not carried out, for whatever reason, or is not valid (for lack of freedom: 
c. 170; for the electors not having been summoned: c. 166 § 3; etc.) in the 
prescribed time ( c. 421 § 2); or if it is effected without observing the condi
tions relative to the suitability of the candidate that are prescribed "ad va
liditatem" (c. 425 § §  1 and 3). In this case, the metropolitan can and should 
(see above; cf. c. 425 § 3: "deputet") appoint the diocesan administrator. 

3. The metropolitan can be endowed by the Holy See with special 
tasks and power, which should be determined by the particular law (but 
given by the Holy See itself). Such a concession is made for provinces 
when circumstances require it (§ 2). The reason for the provisions con
sists in the pastoral situation of some great metropolis (modern megalop
olis), which was not only divided into districts, but also into suffragan 
dioceses (for example, Paris). In this case, since they are genuine socio
logical units, it is opportune to preserve the pastoral unity of such dio
ceses by using a new juridical formula that guarantees special faculties to 
the metropolitan. 6 

4. The honorific rights of the metropolitan are especially liturgical. 
He may celebrate sacred functions (even with pontifical insignias) in all 
the churches of the suffragan dioceses as a bishop in his own diocese 
(§  3; cf. c. 390). He needs no permission of the local bishop, but when he 
celebrates in a cathedral he should give prior warning to the diocesan 
bishop. Nevertheless, the law requires the permission of the diocesan 
bishop when in the context of the liturgy certain sacraments are adminis
tered (confirmation: c. 886 § 2; holy orders cc. 1013, 1015 § 1, 1017: assis
tance at a marriage ceremony: c. 1108 § 1). Another honorific right is the 
use of the pallium ( cf. commentary on c. 437). 

5. The metropolitan can no longer make up for the negligence of a 
suffragan bishop regarding the confirmation of an election or regarding 
the institution of a person presented for certain offices. In such cases, 

5. Cf. H. MARITZ, "Die Kirchenprovinz. Provinzialkonzil und Metropolit," in J. LISTL-H. 
MDLLER-H. SCHMITZ (eds.), Handbuch des katholischen Kirchenrechts (Regensburg 1983), 
p. 327. 

6. Cf. Comm. 18 (1986), pp. 73-74. 
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those who have presented or elected the candidate can present an appeal 
against the administrative silence ( c. 57 § 2). 7 

6. The metropolitan cannot accept administrative appeals against a 
decision of the suffragan bishops since he is not a hierarchical superior 
and does not have more power of governance than that indicated by the 
law (§ 3). 

7. Cf. L. CHIAPPETTA, Il Cadice . . .  , cit., I, pp. 218-219 and 235, nos. 981, 1053. 
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§ 1.  Metropolita obligatione tenetur, intra tres menses a 
recepta consecratione episcopali, aut, si iam onse
cratus fuerit, a provisione canonica, per se aut per 
procuratorem a Romano Pontifice petendi pallium, 
quo quidem significatur potestas qua, in commu
nione cum Ecclesia Romana, Metropolita in Propria 
provincia iure instruitur. 

§ 2.  Metropolita, ad normam legum liturgicarum, pallio 
uti potest intra quamlibet ecclesiam provinciae ec
clesiasticae cui praeest, minime vero extra eandem, 
ne accedente quidem Episcopi dioecesani assensu. 

§ 3. Metropolita, si ad aliam sedem metropolitanam 
transferatur, novo indiget pallio. 

§ 1. The Metropolitan is obliged to request the pallium from the Roman 
Pontiff, either personally or by proxy, within three months of his epis
copal ordination or, if he has already been consecrated, of his canoni
c al appointment. The pallium signifies the power which, in 
communion with the Roman Church, the Metropolitan possesses by 
law in his own province. 

§ 2. The Metropolitan can wear the pallium, in accordance with the litur
gical laws, in any Church of the ecclesiastical province over which he 
presides, but not outside the province, not even with the assent of the 
diocesan bishop. 

§ 3. If the Metropolitan is transferred to another metropolitan see, he re
quires a new pallium. 

SOURCES: § 1: c. 275; Paulus PP. VI , mp Inter eximia, 11 maii 1978 
(AAS 70 [1978] 441-442) 
§ 2: C. 277 
§ 3: C. 278 

CROSS REFERENCES: c. 355 § 2 

COMME NTARY ------

Peter Erda 

1. In its present form, the pallium is a small stole of white wool, 
adorned by six crosses and with a black fringe"1 (Caeremoniale Episco-

1. Cf. L. CHIAPPETIA, Il Cadice di diritto canonico. Commento giuridico-pastorale, I 
(Naples 1988), p, 523, no. 1944. 
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porum, no. 1154). The palliums, before being delivered, are preserved in 
the "Confessio Petri." Therefore they are considered relics in the broad 
sense.2 

2. Around the year 500 the first documents of practice appeared, pur
suant to which the pope bestowed the pallium upon certain eminent bish
ops. 3 In classical canon law a rich casuistic law was worked out regarding 
the juridical consequences of the omission to request the pallium from the 
Roman Pontiff within the prescribed time (three months), since the 
pallium is the symbol of the power and dependency of the archbishop 
(D. 100, cc. 1-2; X I, 6, 4; I ,  8, 3).4 

3. The metropolitan is obliged to request, personally or though a 
proxy, the pallium from the Roman Pontiff. The petition should be made 
within the three months following his episcopal ordination or, if the new 
metropolitan is already a bishop, upon his appointment to the metropoli
tan see. The reason for these obligations is the meaning of the pallium: it 
is the sign of the hierarchical power that the metropolitan possesses in his 
province, in communion with the Church in Rome (§ 1). 

4. Because of that meaning, following the idea of Vatican Council II 
( cf. CD 40), a Motu proprio of Paul VI established that in the Latin Church 
"the holy pallium must be conferred only on the Metropolitans and the Pa
triarch of Jerusalem of Latin rite, all the privileges and customs of those 
who presently have it, being abrogated by singular concession, both for 
the particular Churches and bishops. "5 According to this document, in the 
Latin Church, the pallium can be used: 

by metropolitans; 

- by the Latin Patriarch of Jerusalem; 

- by the archbishops and bishops who on May 11, 1978 had being 
accorded the privilege of the pallium: they can continue using it as long as 
they continue being pastors of the churches that are entrusted to them at 
the time of the promulgation of the cited Motu proprio; 

- if the Supreme Pontiff elect is still not a bishop, at his ordination, 
the dean of the Sacred College or the cardinal to whom corresponds the 
rite of ordination has the right to use the pallium ( cf. UDG 90). 

2. Cf. M. MORGANTE, art. "Pallium" in P. Palazzini (ed.), Dictionarium morale et 
canonicum, III (Rome 1966), pp. 568-569; R. NAZ, "Pallium," in Dictionnaire de Droit 
Canonique, VI, cols. 1192-1194. 

3. Cf. T. KLAUSER, "Pallium," in LThK VIII, cols. 7-9; J. GAUDEMET, "Le gouvernement de 
l'Eglise a l'epoque classique. II. Le gouvernement local," in Histoire du Droit  et des 
Institutions de l 'Eglise en Occident, Vlll/2 (Paris 1979), pp. 30-31. 

4. Cf. J. GAUDEMET, "Le gouvernement . . .  ," cit., p. 31. 
5. PAUL VI. mp Inter eximia, May 11, 1978, in AAS 70 (1978), pp. 441-442. Cf. the 

commentary by P TOCANEL, in Apollinaris 51 (1978), pp. 346-359. 
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5. The metropolitan can use the pallium in all the churches in his 
province, but he cannot use it outside his province, not even with the con
sent of the local bishop (§ 2). Special legislation can permit certain hold
ers of the pallium to use it also outside of their provinces. That faculty is 
attributed to the Latin Patriarch of Jerusalem and to the patriarch of Lis
bon, who may use the pallium throughout Portugal. 6 

6. The use of the pallium is governed by the liturgical norms (§ 2). 
Pursuant to the Pontificale Romanum (title De pallio ), the pallium can be 
used only for Mass (and not for other celebrations), and only on certain in
dicated days (feasts, occasions). Only the pope can use the pallium at 
every Mass. 7 

7. If the metropolitan is transferred to another metropolitan see, he 
must request another pallium (§ 3). 

8. Failing to request the pallium is not currently sanctioned by an im
pediment to exercise his office.8 Pursuant to canon 276 of theCJC/1917, 
both the exercise of metropolitan power and the celebrations for which 
the pallium was prescribed were unlawfully carried out before the imposi
tion of the pallium. This prohibition has been suppressed because it is not 
the pallium that confers power on the metropolitan and because it is pos
sible that the office must be exercised before the pallium has been deliv
ered, which normally takes place in the context of a public consistory. 9 

9. The Roman Pontiff is the person who grants the pallium. The im
position of this distinction on the metropolitans or its handing over to 
their proxies falls to the senior cardinal deacon ( c. 355 § 2). 

6. Ap. Const. In Supremo Apostolatus, November 7, 1716, no. 25. Cf. Comm. 14 (1982), 
p. 190; J. M. PINERO CARRI6N, La ley de la Iglesia. Instituciones can6nicas, I (Madrid 1985), 
p. 469. 

7. Cf. H. MARITZ, "Die Kirchenprovinz. Provinzialkonzil und Metropolit," in J. LISTL-H. 
MDLLER-H. SCHMITZ (eds.), Handbuch des katholischen Kirchenrechts (Regensburg 1983), 
p. 328. 

8. For the opposing view, cf. A. GIACOBBI, "Strutture di comunione tra le Chiese 
particolari," in Il diritto nel mistero delta Chiesa, II (Rome 1990), p. 538. 

9. Cf. J. I. ARRIETA, commentary on C. 437, in Pamplona Com; G. STOFFEL, in K. LDDICKE 
(ed.), Miinsterischer Kommentar zum Codex Juris Canonici (Essen 1985ff), 353/2, no. 3. 
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Patriarchae et Primatis titulus, praeter praerogativam 
honoris, nullam in Ecclesia latina secumfert regiminis 
potestatem, nisi de aliquibus ex privilegio apostolico aut 
probata consuetudine aliud constet. 

The title of Patriarch or Primate, apart from conferring a prerogative of 
honour, does not in the latin Church carry with it any power of gover
nance, except in certain instances where an apostolic privilege or ap
proved custom establishes otherwise. 

SOURCES: c. 271 

CROSS REFERENCES: cc. 23-28, 76-84, 350 § §  1 et 3, 1558 § 2 

COMME NTARY 

Peter Erda 

1. The patriarch and the primate, in the universal law of the Latin 
Church, are not ecclesiastical offices, but only titles that carry an honor
ific prerogative without any power of governance. 

In the common law of the Eastern churches, in contrast, the patri
arch and the major archbishop are genuine offices with powers of jurisdic
tion (cf. CCEO cc. 55-150; 151-154; especially c. 56). In effect, Vatican 
Council II establishes "by the term 'Eastern patriarch' is meant the bishop 
who has jurisdiction over all the bishops, metropolitans not excepted, 
clergy and people of his own territory or rite, according to the rules of 
canon law and without prejudice to the primacy of the Roman Pontiff" 
(OE 7). 

2) The primacies in the Latin Church were not constituted in all re
gions. Despite the former use (African) of the name of primate, the insti
tution as an ecclesiastical office of universal law stably united with an 
episcopal see and superior to the metropolitan, was a Pseudo-Isidorian 
idea. 1 According to this theory, the primate was of the same hierarchical 
degree as the patriarch (cf. D. 99, c. 1). He had a forum of appeal for the 

1. Cf. H. FUI-IRMANN, Studien zur Geschichte mittelalterlicher Patriarchate, in ZRG kan. 
Abt. 39 (1953), pp. 112-176; 40 (1954), pp. 1-84 (above all, pp. 14-35); 41 (1955), pp. 95-183; 
idem, Einjluss und Verbreitung der pseudoisidorischen Falschungen, I (Stuttgart 1972), 
pp. 48-49; J. GAUDEMET, "Le gouvernement de l'Eglise a l 'epoque classique. II. Le 
gouvemement local," in Histoire du Droit et des Institutions de l 'Eglise en Occident, VIIV2 
(Paris 1979), p. 34; P. ERDO, L'ufficio del Primate nella canonistica da Graziano ad 
Uguccione da Pisa (Rome 1986), pp. 18-19. 
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judgments of the metropolitan but no immediate jurisdiction over the suf
fragans, and he could not pass judgment on the person of the bishops 
without the consent of the pope. This rank corresponded to the bishops of 
the primary cities, that is, to the metropolitans of the primary province 
among those that had the same name in the public administration of the 
Roman Empire. The possibility was recognized of founding new primatial 
sees on the conditions that there was a "multitudo" that needed one 
(cf. D. 99, c. 2).2 The Pseudo-Isidorian description of this "office" was con
tradictory. Later there was an attempt to put this institution into practice. 
The results were very different according to the places, but the primacy 
did not ever become a general and uniform office. 3 The first classical com
mentators on canon law pondered this strange institution. Some tried to 
identify, from the Pseudo-Isidorian concept, certain typical rights and du
ties that would pertain to the primates. The theory formulated by Hugotio 
of Pisa, which influenced the practice and even the present canon, consid
ers as decisive factors for the specification of the competence of the pri
mates the privileges granted to each one of the primatial sees and the 
customary law. Thus, the nature of the office of the primacy passed to the 
second plane4 in the universal law, and was gradually disappearing.5 It was 
definitely suppressed in canon 271 of theCJC/1917. 

Given that the patriarch of the West is the Roman Pontiff, the patri
archal institution does not play an important role itself in the Latin 
Church. The western titular patriarchies are related, either to the influ
ence of the East in the Adriatic coast of northern Italy (Aquileia, Grado, 
and in a certain sense Venice also), along with the organization of the 
Latin Church in the Orient in the Middle Ages or in the great geographical 
discoveries or other circumstances (the patriarchies of the Western and 
Eastern Indies, Lisbon). 6 Formerly, because of the identification of the 
rank of the patriarch with that of the primate, some primates were also 
called patriarchs.7 The distinction between major and minor patriarchs 
goes back, regarding its subject matter, to the classical period of canon 
law,8 which affirmed the difference between the five oldest patriarchies 
(Rome, Antioch, Alexandria, Constantinople, and Jerusalem) and all the 
rest. They were called, in effect, minor, both the most recent Eastern patri-

2. Cf. P. ERDO, L'Ufficio . . .  , cit., pp. 19-23. 
3. Cf. J. GAUDEMET, "Le gouvernement . . .  ," cit., pp. 34-37; H. Fi.JHRMANN, "Provincia 

constat duodecim episcopatibus. Zurn Patriarchatsplan Erzbischofs Adalberts von 
Hamburg-Bremen," in Studia Gratiana 11 (1967), pp. 389-404. 

4. P. ERDO, L'ufficio . . .  , cit., pp. 85-86; idem, "Cause su diritti dei primati nella pratica di 
Roffredo da Benevento," in ZRG kan. Abt. 72 (1986), pp. 362-367. 

5. Cf. P. HINSCHIUS, System des katholischen Kirchenrechts mit besonderer Riicksicht 
auf Deutschland, I (Berlin 1878; Graz 1959), pp. 623- 632. 

6. Cf. J. GAUDEMET, "Le gouvernement. .. ," cit., pp. 38-40; P. HINSCHIUS, System . . .  , cit., I, 
pp. 567-576; H. FUHRMANN, "Studien zur Geschichte . . .  ," cit. 

7. Cf. P. HINSCHIUS, System . . .  , cit., I, pp. 572-574; P. ERD◊, L'ufficio . . .  , cit., p. 76. 
8. Cf. P. ERDO, L'ufficio ... , cit., pp. 36, 72. 
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archies and the merely titular Western patriarchies,9 since the genuine ju
ridical difference occurs between the patriarchies provided with power of 
governance (the Eastern in general) and the honorific ones (in the Latin 
Church).10 

3. Prerogative of honor can indicate the honorific right of using the 
title. Regarding its precedence, theCJC/1917 in canon 271, still mentioned 
it, but the current Code no longer speaks of it. This change follows the 
general line of the new Code, which, by devoting more attention to disci
plinary and pastoral subject matter, no longer contains general norms re
garding precedence (cf. cc. 106, 280, 347 CJC/1917) and only speaks rarely 
( cc. 351 § 3, 1609 § 3) on this matter. Some commentators affirm that the 
patriarchs and primates have preserved their precedence.11 This seems 
logical if one acknowledges the criterion of respect as the basis of this 
precedence.12 Moreover, if by privilege or custom someone has genuine 
special power, the hierarchical criterion can also assure him precedence. 
The patriarchies and their office holders are enumerated in the Annuario 
Pontifico in a special chapter, before archdioceses and dioceses, while the 
primatial character of some metropolitan sees are not indicated. This is in 
spite of the fact that the CIC does not attribute broader rights to the titular 
patriarchies than to the primatial patriarchies. 

The official list of participants published on the occasion of Vatican 
Council 113 included the primates in a separate list after the list of cardi
nals and patriarchs. Pius IX assigned a special position to the primates 
after the patriarchs and before the archbishops, but affirming that such 
concession was effective only for that council and did not grant any right 
to the primates.14 

The possible special honorific rights (for example, the right to wear 
the purple without being cardinals), although they are not imbued with 
power of governance, do not descend directly from those titles, but must 
have a special juridical basis. 

4. The archbishop of Eztergom has retained a genuine power of gov
ernance (with historical continuity) as Primate of Hungary, which, among 

9. Cf. P. HrNSCHIUS, System . . .  , cit., I, p. 575. 
10. Cf. E. Em, La figurejuridique du Patriarche. Etude historico-juridique (Rome 1962), 

pp. 163-164, no. 10. 
11 .  Cf. A. GIACOBBI, "Strutture di comunione tra le Chiese particolari," Il diritto nel 

mistero della Chiesa, II (Rome 1990), p. 536. 
12. Cf. J. M. PINERO CARRION, La ley de la Iglesia. Instituciones can6nicas, I (Madrid 

1985), p. 232. 
13. Catalogus Hierarchicus omnium catholicae Ecclesiae praesulum ius interveniendi 

in concilio habentium, in ASS 5, p. 537. 
14. Ap. Const. Multiplices inter, November 27, 1869, no. 4, in ASS 5, p. 235. 
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other attributions, has an ordinary tribunal of third instance. 15 In case a 
patriarch or primate has by apostolic privilege or by custom a power sta
bly tied to that title, his rank also constitutes an ecclesiastical office. 

5. The Roman Pontiff is also the patriarch of the West and primate of 
Italy16 but, according to the authors, 17 his title of primate is "at least hon
orific ," while the positive content of his patriarchal power already lies in 
his primacy of jurisdiction. 

15. Cf. P. ERDO, "II potere giudiziario del Primate d'Ungheria," in Apollinaris 53 (1980), 
pp. 272-292; 54 (1981), pp. 213-231; A. SZENTIRMAI, "The Primate of Hungary," in The Jurist 
20 (1961) ,  pp.  27-46; Z .  GROCHOLEWSKI, "Linee generali della Segnatura Apostolica 
relativamente alla procedura nelle cause matrimoniali," in Monitor Ecclesiasticus 107 
(1982), pp. 250- 251. 
16. Cf. Annuario Pontificio 2003 (Vatican City 2003). 
17. Cf. P. HINSCHIUS, System ... , cit., I, p. 559; F. X. Wernz-P. Vidal-P. Aguirre, Ius canonicum, 

II, 3rd ed. (Rome 1943), p. 497, no. 436; A. GARUTI, fl Papa Patriarca d'Occidente? Studio 
storico dottrinale, Collectio Antoniana 2 (Bologna 1990). 
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Tit. II. Ch. III. Particular Councils 

CAPUT III 

De Conciliis particularibus 

CHAPTER III 

Particular Councils 

c. 439 

§ 1 .  Concilium plenarium, pro omnibus scilicet Ecclesiis 
particularibus eiusdem conferentiae Episcoporum, 
celebretur quoties id ipsi Episcoporum conferentiae, 
approbante Apostolica Sede, necessarium ant utile 
videatur. 

§ 2 .  Norma in § 1 statuta valet etiam de concilio provin
ciali celebrando in provincia ecclesiastica, cuius ter
mini cum territorio nationis coincidunt. 

§ 1. A plenary council for all the particular Churches of the same Bishops' 
Conference is to be celebrated as often as the Bishops' Conference, 
with the approval of the Apostolic See, considers it necessary or ad
vantageous. 

§ 2. The norm laid down in § 1 is valid also for a provincial council to be 
celebrated in an ecclesiastical province whose boundaries coincide 
with the boundaries of the country. 

SOURCES: § 1: c. 281; CD 36 

CROSS REFERENCES: cc. 337 § 1, 342, 343, 440-446, 447, 455, 466 

COMMENTARY ------

Eloy Tejera 

l .  Characteristics of particular councils 

The particular councils or synods of an intermediate range-plenary 
and provincial-have some of their own characteristics that, for the sake 
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of clarification, should be explained: in contrast to the ecumenical coun
cil, in which "the College of Bishops exercises its power over the universal 
Church in solemn form" (c. 337 § 1), the particular councils congregate 
only a part of the episcopal college; but they have genuine power to estab
lish "a common program to be followed in various churches both for 
teaching the truths of the faith and for regulating ecclesiastical discipline" 
(CD 36). 

On account of its synodal character, both the plenary councils and 
the provincial councils are organs of hierarchical action, thus rendering 
their decisions binding for the faithful in their respective territorial range. 
H.J. Sieben has found in the letters of St. Cyprian very expressive formula
tions of this normative communion, inherent to the conciliar actions of a 
particular range. 1 Each decision of one of these councils is "apud omnes 
unus actus et una consensio secundum Domini praecepta."2 Because the 
conciliar deliberation is done in communion, the drafting bishops of each 
canon can say: the canon expresses "omnium nostrum commune consil
ium"3; or as well: "consilio communi tractavimus."4 

But the communio of the bishops who participate in particular coun
cils is not limited to common deliberation, formulation of a common con
silium , and a common act. "Concilio frequenter acto non consensione 
tantum nostra sed et comminatione decrevimus."5 Each conciliar deci
sion of this range forces it to impose on the faithful the observance of 
what is decided in the council, such that "servetur ab omnibus una fida 
consensio."6 By fidelity to the commune consilium, to the consensus of 
those who deliberate in a particular council, the faithful walk in a unity of 
faith, in that consensus of fidelity that is thefida consensio, and in disci
plinary cohesion, consolidated by the provisions established by "quid 
fieri oportet,"7 "convenientibus in unum pluribus sacerdotibus cogere et 
celebrare concilium. "8 

From its two basic characteristics-la consensio plurium sacerdo
tum y la auctoritas comminandi decreta-the particular councils are in
stitutions very expressive of the hierarchical communion and of the 
episcopal collegiality though they bring together only a part of the College 

1. Cf. H.J. SIEBEN, "Concilium perfectum: Zur Idee der sogenannten Partikularsynode in 
der Alten Kirche," in Theologie und Philosophie 63 (1988), pp . 214-216 . 

2. ST. CYPRIAN, Let . XXV, ed. G. HARTEL, in CSEL, III, p. 538, 21 .  
3. Idem, Let. XLIII, 7, in ibid. , p. 596, 23 . 
4. Idem, Let. XXXII, in bid., p. 565, 18. 
5 . Idem, Let. LVIII, in ibid. , p . 680, 10. 
6. Idem, Let. XXXII, in ibid., p. 565, 16. 
7. Idem, Let. XLIII, in bid. , p . 596, 23. 
8. Idem, Let. LXXII, 1, in ibid., p. 775, 3. 
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of Bishops (LG 22).9 Thus, it is important to differentiate the particular 
councils from other episcopal organizations of a particular range, which 
do not combine the two basic characteristics of the particular councils: 
the communis consensio and the communis comminatio per decreta. 

Thus, the bishops' conference, by its nature as an assembly, implies a 
common deliberation and even a communis consensus, which could be 
contemplated in a certain relation to the particular council. But canon 44 7 
specifies the range proper to the actions that correspond to the bishops' 
conference: in the conference the gathered bishops exercise "certain pas
toral offices," "by forms and means of apostolate suited to the circum
stances of time and place. " Therefore, the bishops' conference lacks 
the power to establish "a common program to be followed in various 
Churches both for teaching the truths of the faith and for regulating eccle
siastical discipline" (CD 36). Therefore, the CIC does not attribute to the 
bishops' conference "power of governance, especially legislative power" 
that canon 445 grants for particular councils. It is true that canon 455 envi
sions the possibility that the bishops' conference issue general decrees; 
but it does it in a way that confirms the difference existing between the 
particular council and the bishops' conference: the Conference "can make 
general decrees only in cases where the universal Law has so prescribed, 
or by special mandate of the Apostolic See." 

Likewise it is not proper to establish parity between the synodal 
character of the particular councils and the diocesan synod. For although 
there is no doubt of the legislative intention that motivates the diocesan 
synod (in contrast to the actions proper to the bishops' conference) it can
not be said that the communis consensio of the synodal members of dioc
esan range are a communis cominatio per decreta. In this sense, canon 
466 is very clear: "The diocesan bishop is the sole legislator in the dioce
san synod. Other members of the synod have only a consultative vote." 
Similarly, regarding the Synod of Bishops, it can be said that its end is to 
"assist the Roman Pontiff in the defense and development of faith and 
morals and in the preservation and strengthening of ecclesiastical disci
pline" (c. 342). This communio consilii, in the matters dealt with by the 
Synod of Bishops, consists in "setting forth recommendations. It is not its 
function to settle matters or to draw up decrees" (c. 343). 

By the particular council's maintaining its specific nature as commu
nis consensio sacerdotum and communis comminatio per decreta in the 
regulation done by the CIC , we also observe in it a will-already ex
pressed by Vatican II ( CD 36)-that "these admirable institutions-synods 
and councils-may flourish with renewed vigor so that the growth of reli-

9. Cf. J.H. PROVOST, "Particular Councils," in Le nouveau Code de Droit canonique. The 
New Code of Canon Law. Actes du Ve Congres international de Droit Canonique (Ottawa 
1986), pp. 542-545. 
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gion and the maintenance of discipline in the various churches may in
creasingly be more effectively provided for in accordance with the needs 
of the times." 

2. Delimitation of and determination to hold a plenary council 

As J. Orlandis has noted, 10 the particular councils have had very dif
ferent natures: they have adopted synodal forms of an uncertain canonical 
profile and have been very much determined by more diverse historical 
circumstances. This fluidity of criteria applied to the celebration of the 
particular councils is accented more still in the plenary councils, whose 
profile is the most ambiguous throughout history. Therefore, to under
stand appropriately the ecclesial significance of the innovations intro
duced by the CIC, the criteria following historically in the delimitation of 
the operative range proper to the plenary council must be stated. 

The information that we have regarding the councils celebrated be
fore the Constantine epoch11  allows us to affirm that the initiative for cele
brating the conciliar meetings corresponded to the communities of an 
apostolic origin-Rome, Antioch, Alexandria, Ephesus-whose range of 
influence proper was projected over more or less defined territories, as 
the patriarchies and the primatial districts, in a certain parallelism with 
the diocese in the primitive sense of the term. 

With the conversion of Constantine, we see the first manifestations 
of the incidence of political power in the celebration of the general coun
cils-Arles in 314, Sardica in 343, Seleucia in 359, and Rimini in 360-thus 
termed because they gathered together the bishops of the Eastern and 
Western Empires. Understanding the implications of the invasion of the 
Germanic peoples and consequent paralyzing of the councils for a century 
leads to the recognition that only under the protection of the Catholic 
monarchs was the celebration of the national synods possible in the king
doms of the Franks, Visigoths, Lombards, or Normans. Once the medieval 
empires were established, their participation in the particular councils 

10. Cf. J. ORLANDIS, "Funzione storica e ecclesiologica dei concili particolari," in 
M. GHISALBERTI-G. MORI, La sinodalita nell'ordinamento canonico (Padova 1991), pp. 147-
149. 
11 .  Cf. Ch.F. HEFELE, Histoire des Conciles d'apres les documents originaux, I, 1 (Paris 

1907), pp. 125ff; G. KRETSCHMAR, Die Konzile der Alten Kirche (Stuttgart 1961); H. JEDIN, 
Breve historia de los concilios (Barcelona 1963), pp. lOff; B. BoTTE, "La Collegialite dans le 
Nouveau Testament et chez les Peres apostoliques," in Le concile et les conciles (Paris 1960), 
pp. lff; H. MAR0T, "Conciles anteniceens et conciles oecumeniques," in ibid., pp. 45ff; 
S. LY0NNET, "Colegialidad episcopal y sus fundamentos bfblicos," in G. BARAUNA, La Iglesia 
del Vaticano II, II (Barcelona 1966), pp. 813ff; J. HAJJAR, "La colegialidad episcopal en la 
tradici6n oriental," in ibid., pp. 83lff; G. Dejaifue, "La colegialidad episcopal en la tradici6n 
latina," in ibid., pp. 853ff; E. C0RECC0, La formazione della Chiesa Cattolica negli Stati 
Uniti d 'America attraverso l'attivita sinodale (Brescia 1970), pp. 4lff. 
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was accentuated, with the disappearance of the councils in a time of exac
erbated nationalism as was shown in the fifteenth-century council of 
Bourges.12 

On the other hand, since the middle of the ninth century, the pres
ence of the pontifical legates were being emphasized in the celebration of 
the national councils, 13 whose influence was greater during the twelfth 
and thirteenth centuries, in the so-called legatine councils celebrated in 
Castille, Leon, or Catalonia.14 Moreover, the pope also impelled the coun
cils of reform , the Roman synods during Lent and others, whose influence 
was especially felt in Italy. 

The sustained historical influence of political power and of the Latin 
Church over the councils (which today are called plenary) explains the ex
istence of a dual terminology during the nineteenth century to denominate 
these conciliar assemblies. As R. Metz has demonstrated, 15 the writers 
who then requested the Apostolic See to hold those councils employed the 
expression "national council." Not so the texts of the Roman Curia, which 
normally denominated as plenary councils the few conferences celebrated 
during the second half of that century, such as the plenary councils of 
the Church in the United States. That same terminology is employed in 
canons 281-292 of the CIC/1917 and canons 439-446 of the CIC. 

But the agreement of the two codes in terminology does not imply 
identity in delimitation and range of application of the plenary council. 
Canon 281 of the CIC/1917, with evident vagueness, states: "The Ordinar
ies of several ecclesiastical provinces can meet in plenary council." Canon 
439 § 1 of the CIC is quite a bit more precise: "A plenary council for all the 
particular churches of the same bishops' conference is to be celebrated." 

Both codes show a common tendency to free the plenary council 
from the profound historical influence that the nationalities and political 

12. Cf. J. ORLANDIS, "Funzione storica . . .  ," cit., pp. 147ff; H. JEDIN, Breve historia . . .  , cit., 
pp. 13ff; H. SIEBEN, "Das Nationalkansil im frtihen Selbstuerstandnis in theologischer 
Tradition und in romischer Perspektive," in Theologie und Philosophie vierteljahreschrift 62 
(1987), pp. 526-562; Idem, "Bishops' conferences in light of particular Councils during the 
first Millenium, "  in The Juris t 48 (1988), pp.  30-56; A. GARCIA Y GARCIA, "Bishops' 
conferences in linght of particular Councils during the second Millenium," in The Jurist 48 
(1988), pp. 57-67; S.C. B0NICELLI, I Concili particulari da Graziano al concilio de Trento. 
Studio sulla evoluzione del diritto della Chiesa latina (Brescia 1971); J.G. GAUDEMET, 
"L'Eglise dans !'Empire Romain (IVe-Vle siecles), "  in G. LE BRAS, His toire du Droit et des 
ins titutions de l'Eglise en Occident, III (Paris 1958), pp. 451-466; T. DE AZCONA, "Las 
Asambleas del clero en el otofto de la Edad Media," in Miscelanea Jose Zunzunegui, I: 
Estudios hist6ricos (Vitoria 1975), pp. 203-245. 

13. Cf. F. YARZA, El Obispo en la organizaci6n eclesiastica de las Decretales 
pseudoisidorianas (Pamplona 1985), pp. 122-130. 

14. Cf. J. ORLANDIS, "Funzione storica . . .  ," cit., pp. 157-160; H. JEDIN, Breve historia . . .  , cit., 
p. 15. 

15. Cf. R. METZ, "Concile national, concile plenier, concile regional," in G. BARBERINI, 
Racolta di scritti in onore di Pio Fedele, I (Perugia 1984), pp. 534-541. 
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structures had exercised over it, to rescue a terminology ("plenary coun
cil") and an uninvolvement in line with its original historical realization. 
The progress achieved by the CIC, since entrusting the bishops' confer
ence (with the approval of the Apostolic See) with the initiative of cele
brating those councils and making their range of application coincide with 
that of the same Conference, promotes that operative autonomy of the 
bishops with respect to other structures of common geographical range. 

This achievement was not possible without previously having over
come certain difficulties presented to the drafters of the present canon. It 
was necessary to go from several initial approaches which saw the eccle
siastical region-with a tendency to be compared with the particular 
churches of one common nation-as a necessary substrate for the bish
ops' conference to exercise its territorial power, 16 toward another vision 
of the ecclesiastical region disconnected from the bishops' conference, 17 

so that, finally, the way was opened for the "plenary council" terminology 
to substitute for the term "regional council" that was initially utilized. In
deed, in the session of February 14, 1980, the secretary opposed the ex
pression "regional council" to def end the concept of plenary council, 18 

anticipating a terminology that, only at the last minute, would be intro
duced into the promulgated texts.19 

The scope of the plenary council being referred to as "all the particu
lar churches of the same Bishops' Conference" (c. 439 § 1), the same text 
specifies that "it is to be celebrated as often as the Bishops' Conference, 
with the approval of the Apostolic See, considered it necessary or advan
tageous." The importance of the bishops' opinion regarding the hypotheti
cal celebration of the plenary council is thus formulated with more clarity 
than in the CIC/1917, whose canon 281 only acknowledged that the bish
ops could ask the Roman Pontiff for authorization to have the plenary 
council summoned by the pontifical legate. In any case, it is evident that 
since the plenary council is a product of the Episcopal College (though 
not summoned in its entirety), it cannot be celebrated but in communion 
with the head of the College, hence the necessity of approval by the Apos
tolic See of the collegial decision for its celebration. 

The drafters debated whether it is more prudent for the general law 
to determine how often the plenary council should be celebrated, which 
would immediately imply approval by the Holy See of its celebration at a 
specific time, or to specify how those who must decide the need or useful
ness of the projected plenary council should proceed. The formulation of 

16. Cf. Comm. 17 (1985), pp. 97-98; 12 (1980), pp. 249-250; J.I. ARRIETA, "Instrumentos 
supradiocesanos para el gobierno de la Iglesia particular," in Ius Canonicum 24 (1984), 
pp. 620-623. 

17. Cf. Comm. 12 (1980), pp. 246-248; J.I. ARRIETA, "Instrumentos . . .  , "  cit., pp. 623-628. 
18. Cf. Comm. 12 (1980), p. 254. 
19. Cf. R. METZ, "Concile national . . .  ," cit., p. 552. 
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the canon guarantees to the participating bishops that their cooperation in 
such a council satisfies all the requirements of security and free delibera
tion for the good of the faithful. 20 

The criterion expressed in the canon is profoundly consistent with 
the information that we have regarding the oldest conciliar practice that, 
by searching in the plenary councils for a common hierarchical decision 
that would allow the faithful to work together, it always sought a judg
ment in communion with the Church in Rome, as the synodal letter of the 
bishops congregated in Ephesus shows, which was written to Pope Victor 
at the end of the second century,21 or which shortly afterwards St. Cyprian 
showed: "Etiam Romam super hac re scripsimus ad Cornelium colle
gam nostrum, qui et ipse cum pluribus coepiscopis, habito concilio in 
eandem nobiscum sententiam consensuit."22 

The agreement concerning the bishops who would have to partici
pate in the projected council regarding its necessity or usefulness, and the 
approval for its celebration by the Roman Pontiff, are also applied in § 2 of 
canon 439 to the proposal of celebration of a provincial council, as long as 
"the boundaries of this ecclesiastical region coincide with the boundaries 
of the country." Since bishops of more than one ecclesiastical province are 
not summoned to this council, it cannot be called a plenary council , but a 
provincial counsel. Therefore, in the preparatory work of this canon the 
opinion was expressed to transfer the text of this § 2 to the following 
canon, 440, which referred to the provincial council. Nevertheless, this cri
terion was not accepted, since by referring to a provincial council, with its 
range of participation and application coinciding with the boundaries of a 
country, the judgment regarding necessity or opportunity of its celebra
tion had to be approved by the Roman Pontiff. Such foresight is due to the 
extensive historical experience that the Church has regarding the neces
sity of the Apostolic See's specifically strengthening the freedom of the 
bishops when their conciliar work extends over national ranges, and can 
influence the respective political power. Belgium, Holland, Malta, Haiti, 
Panama, Honduras, and other countries find themselves in the circum
stances contemplated in this norm. 

20. Cf. Comm. 12 (1980), p. 256. 
21 .  Cf. EUSEBIUS OF CAESAREA, Historia eclesiastica, lib. V, ch. XXIII, in PG, 20, pp. 490-

494; Ch. J. HEFELE, Histoire . . .  , cit., pp. 140-143. 
22. ST. CYPRIAN, Let. LV, 6, ed. H. Hartel, in CSEL, III, p. 628, 3. 

967 



c. 440 

440 

Bk. II. Pt. II. Sect. II. Particular Churches . . .  TEJERO 

§ 1.  Concilium provinciale, pro diversis Ecclesiis particu
laribus eiusdem provinciae ecclesiasticae, celebretur 
quoties id, de iudicio maioris partis Episcoporum 
dioecesanorum provinciae, opportunum videatur, 
salvo can. 439 § 2. 

§ 2.  Sede metropolitana vacante, concilium provinciale 
ne convocetur. 

§ 1. A provincial council, for the various particular churches of the same 
ecclesiastical province, is celebrated as often as, in the judgement of 
the majority of the diocesan bishops of the province, it is considered 
opportune, without prejudice to can. 439 § 2. 

§ 2. A provincial council may not be called while the Metropolitan see is 
vacant. 

SOURCES: § 1: c. 283; SCCong Deer. Conciliorum provincialium, 
15 feb. 1919 (AAS 11 [1919] 72-74) 
§ 2: c. 284 

CROSS REFERENCES: cc. 119, 2°, 127, 166, 439 § 2, 446, 447-459 

COMME NTARY ------

Eloy Tejera 

To understand the ecclesial significance that the revitalization of the 
provincial council undertaken by Vatican II (CD 36) can have, a certain 
historical perspective is required. 

1. Historical background 

The profound feeling of communion and unity that we admired in the 
primitive Church dictated how the bishop should behave in the care of 
souls if he were to discover a cancerous member: "imponendo multa ie
iunia reseca et purifica ulcus putridum. Si vero cancer maior fit et su
perat etiam caustica, iudica, quad membrum sit foetidum, deinde cum 
aliis medicis consilium iniens et multum meditans abscinde membrum 
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illudfoetidum, ne totum corpus corrumptat."1 When the Church attained 
the right of freedom of action from the empire and organized its jurisdic
tional structures by assimilating some territorial aspects of Roman admin
istration, we saw that the provincial council was the means established to 
enable the bishop cum aliis medicis consilium inire over the larger can
cers which he had not been able to cure by means of his ordinary pastoral 
care. Canon 5 of Nicaea certified that the bishop did not definitively re
solve the cases of excommunication. He was obliged to take them to the 
provincial council: "De his qui communione privantur seu ex clero seu 
ex laico ordine, ab episcopis per unamquamque provintiam sententia 
regularis obtineat, ut hii qui ab aliis abiciuntur, non recipiantur ab 
aliis." Moreover, the provincial council inquired "ne pusillanimitate aut 
pertinacia vel alio quolibet episcopi vitio videatur a congregatione 
seclusus." This was the reason for obligatory celebration of the provincial 
council twice a year: because it had to assure with its decision who had 
been rationabiliter excommunicati, adding ut hoc decentius inquiratur 
and thus quaestiones discutiantur huiusmodi. 2 A little later, canon 20 of 
the Council of Antioch stressed the same approach: the provincial council 
was to be held "propter utilitates ecclesiasticas et absolutiones earum 
rerum, quae dubietatem controversiamque recipiunt ... In his autem 
conciliis adsint presbiteri, diaconi et omnes qui se laesos existimant. "3 

By stressing a contradictory approach, which implied dealing with syn
odal cases, canon 17 of Chalcedon said that if ''fiat altercatio, licere eis, 
qui se laesos asserunt, apud sanctam synodum provinciae de his 
movere certamen. "4 

The authoritative character of this remedy in the case of excommuni
cation and other cases found by the bishops or among provincial bishops, 
which we observed in the provincial synods of the Roman era, became 
blurred due to the Germanic invasions. First, it became blurred due to the 
collapse of conciliar activity ( definitive in regions like Africa or during one 
century in Gaul and in Spain), but also because, by preserving the memory 
of a previous world whose public administration was organized into prov
inces, the feudal organization was sanctioned by the personal patronage of 
the nobles, the greatest of whom was the monarch. When, from the sixth 
century, conciliar activity began again in France and Spain, it was to pro
ceed under the impulse of historical factors very different from the pro
found sense of communio hierarchica that motivated the councils in the 

1. Didascalia, II, XLI, 6 and 7, in Didascalia et constitutiones Apostolorum, ed. 
F.X. FUNK (Paderbornae 1905), pp. 130-132. 

2. ''Discipline generale antique," ed. P.P. JOANNOU, in P C. per la Redazione del Cadice di 
Diritto Canonico Orientate, IX (Rome 1962), p. 27. 

3. Ibid., p. 120. 
4. Ibid., p. 83. Cf. K. GIRARDET, "Appellatio. Ein Kapitel Kirchlicher Rechtsgeschichte in 

den Kanones des vierten Jahrhunderts," in Historia 23 (1974) 98-127; A. PAMPILL6N, La 
acusaci6n y el juicio de Obispos en la normativa de las siete primeros siglos, pro 
manuscripto (Pamplona 1980). 
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fourth century: the causas episcoporum would no longer be set forth in 
provincial councils but before the metropolitan council, 5 before a mixed 
tribunal of ecclesiastics and seculars, 6 or before an audience of the king. 7 

Thus, as was stated repeatedly by historians, the provincial council de
clined:8 historical circumstance prevented it from understanding and deal
ing with the causas episcoporum now resulting from the structures of the 
feudal world and, in the last instance, by the monarch, who imposed his 
decisions over those of the metropolitan council. 

The attempts at reform in the nineteenth century intended to rees
tablish the libertas Ecclesiae in the treatment of the causas episcoporum 
stressed that the provincial council, celebrated in the presence of the 
legates of the Holy See, was the competent authority. Not so in the Grego
rian reform of the sixteenth century, in which, according to some central
izing tendencies, the application of the principles of reform was extended 
by means of the decisions of legates and nuncios of the Apostolic See, al
though they acted, sometimes, by convening provincial councils. The 
fourth Lateran Council, in a general norm that became the Corpus Juris 
Canonici, 9 ordered the annual celebration of a provincial council :  
"Metropolitani ad correctionem excesuum et reformationem morum 
singulis annis facere debent provinciale concilium, in quo statuere 
debent personas idoneas per singulas dioeceses, quae sollicite 
investigent, et sequenti concilio referant corrigenda." As is seen, no 
longer were the provincial bishops and all those who considered them
selves prejudiced by episcopal decisions the ones who presented the 
cases to be resolved in the deliberations of the provincial council, as in the 
Roman era. The particular churches had lost the initial impulse to present 
cases to the provincial council; therefore, it was ordered that suitable per
sons investigate for a year in the dioceses, and refer to the provincial 
council what had to be corrected. 

The Council of Trent spoke of a renewal of the provincial council 
"pro moderandis moribus, corrigendis excessibus, controversiis 
componendis, aliisque ex sacris canonis permissis," and ordered it to be 

5. Cf. CONCILIO DE MAQON (a. 585), C. 9, in Concilia Galiae a. 511- a. 695, ed. C. DE 
LECLERCQ, in CCh, 148A (Turnholt 1963); A. PAMPILL6N, La acusaci6n . . .  , cit., pp. 389-396. 

6. Cf. Council of Toledo, XIII (a. 683), c. 2; A. PAMPILL6N, La acusaci6n . . .  , cit., pp. 466-
475. 

7. Cf. ibid., C. 8; A. PAMPILL6N, La acusaci6n . . . , cit., pp. 472-475. 
8. Cf. F.J. MURPHY, The legislative Powers of the Provincial Council. A historical 

synopsis and commentary, (Washington 1947), pp. 3-26; J. ORLANDIS, "Funzione storica e 
ecclesiologica dei concili particolari , "  in M.  GHISALBERTI-G. MORI, La sinodalita 
nell'ordinamento canonico (Padova 1991), pp. 149-152; G. MARTINEZ DfEZ, "Del decreto 
tridentino sobre los concilios provinciales a las conferencias episcopales," in Hispania 
Sacra 16 (1963), pp. 250-263; A. GARCIA Y GARCIA, "Las conferencias episcopales a la luz de la 
historia," in Salmanticensis 23 (1976), pp. 559-561. 

9. Cf. X V, 1, 25. 
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celebrated every three years.10 Nevertheless, neither the prior uses nor the 
progressive attribution of competences to the Roman congregations, dur
ing the pre-council era, could begin a revitalization of the provincial coun
cils, though Sixtus V, upon establishing the competences of the Roman 
Curia, entrusted this task to the congregation of the Council.11 It was suffi
cient to consult the indices of the Collectio Lacensis to verify that, by the 
provincial synods' having displayed a notable development of canonical 
discipline in the modern age, its celebration, except in the ecclesiastical 
province of Tarragon, was very far from the triennial rhythm established 
in Trent. No wonder, therefore, that the CIC/1917, in its canon 283, would 
lengthen, up to twenty years, the time established for the obligatory cele
bration of the provincial council. 

2. Convocation of a provincial council 

The CIC does not establish an obligatory time limit for the convening 
of this council. It only states that it "is celebrated as often as, in the judg
ment of the majority of the diocesan bishops of the province, it is consid
ered opportune." There was no lack of authors who had considered that, 
in light of the importance that the bishops' conferences acquired in the 
CIC (cc. 447-459) the particular councils (also the provincial councils) 
had lost a good part of their ecclesial utility. We do not share that opinion 
because canon 455 limits the range of the decrees of the bishops' confer
ence in a band so narrow, that it is very far from being able to assume the 
legislative responsibility of the particular scope the CIC had in mind as an 
ordering principle for what is normally dealt with. Among the received 
mandates, as standards to follow in the entire revision process of the CIC, 
the fifth mandate emphasizes that the principle of subsidarity be empha
sized, which has a greater validity in the Church, since the episcopal of
fice, with its attendant powers, comes from divine law. This emphasizes 
the importance in respect to legislative unity and universal or general law, 
that it not hinder what "in virtue of this principle and provided that legisla
tive unity and universal and general law are respected, one may def end the 
appropriateness and even the necessity of providing for the welfare espe
cially of individual institutes through particular laws and the recognition of a 
healthy autonomy of particular executive power."12 

To the extent that the ecclesiology of Vatican II has emphasized the im
portance of the above-mentioned principle, it connects with the operative 
ambit observed in the provincial councils of former times. This does not 
mean that they have to be limited to performing activities preferentially in the 

10. Cf. Session XXIV on reform, ch. II. 
11 .  Cf. Ap. Const. Immensa aeterni Dei, January 2, 1588, Magnum Bullarium Romanum 

(Luxembourg 1742), fol. 670. 
12. Preface, in Pamplona Com, p. 55.4 
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judicial context, as happened in the historical time under discussion. Since 
then, canonical learning and technical matters have evolved a great deal. But 
that historical precedent seems to us extraordinarily suggestive of pondering 
the importance of the particular councils, and specifically of the provincial 
council, in our times, when the particular churches should formulate their 
particular law in correspondence to so many specific calls to do so con
tained in the CIC. No wonder, therefore, that an ecclesiastical province of 
a historic model tradition, like the Tarragonese, has after the first two 
years necessary for the assimilation of today's legislative criteria, already 
called its first provincial council of this new historic stage. 

The decision of celebrating a provincial council takes on a new sig
nificance. It passes from being held every twenty years to being an option 
that should be realized "as often as, in the judgment of the majority of the 
diocesan bishops of the province, it is considered opportune, without prej
udice to can. 439 § 2." In relation to this innovation it is set forth that, if it 
makes sense, the bishops should consult the Holy See about the celebra
tion of the provincial council. In the formulation of the CIC/1917, there 
was no place for that consultation because the general law, by mandating 
its celebration every twenty years, made it useless. The present formula 
does not render meaningless such a consultation regarding its being op
portune, especially by keeping in mind that it is in harmony with the im
portance of the Apostolic See in the normative acts of hierarchical 
communion, of which the councils are an expression. Canon 446 requires 
that the Holy See review the acts of the council before their promulgation. 
Therefore, L. Chiappetta says that it is a duty of right action to inform the 
Apostolic See about the decision to celebrate the provincial council. 13 But 
it is the will of the co-provincial bishops that is constitutive of the decision 
to celebrate it. 

The automatic temporal demand established in canon 283 of the 
CIC/1917 ensured that, after twenty years, the provincial council was to be 
celebrated even though "the see of the archbishop is lawfully impeded or 
vacant" (c. 284 CIC/1917). The discretion regarding the decision to cele
brate the council, established by canon 440 of the CIC, makes the mandate 
reasonable in its § 2: "A provincial council may not be called while the 
Metropolitan see is vacant." 

To follow the procedure for the manifestation of the opinion of the 
co-provincial bishops regarding the celebration of the provincial council, 
a prior summons to all the suffragan bishops must be made, there being 
present the majority of those who should be summoned and there having 
been shown an absolute majority of votes in favor of the council (cc. 119, 
2° , 127 and 166). 

13. Cf. L. CHIAPPETTA, commentary on cc. 439-440, in fl Cadice di Diritto Canonico, I 
(Naples 1988), p. 526. 
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Episcoporum conferentiae est: 
1 ° convocare concilium plenarium; 
2° locum ad celebrandum concilium intra territo

rium conferentiae Episcoporum eligere; 
3° inter Episcopos dioecesanos concilii plenarii eli

gere praesidem, ab Apostolica Sede approban
dum; 

4 ° ordinem agendi et quaestiones tractandas deter
minare, concilii plenarii initium ac periodum indi
cere, illud transferre, prorogare et absolvere. 

It is the responsibility of the Bishops' conference: 
1 ° to convene a plenary council; 
2° to choose a place within the territory of the Bishops' conference 

for the celebration of the council; 
3° to elect from among the diocesan bishops a president of the ple

nary council, who is to be approved by the Apostolic See; 
4 ° to determine the order of business and the matters to be consid

ered, to announce when the plenary council is to begin and how 
long it is to last, and to transfer, prorogue and dissolve it. 

SOURCES: cc. 281, 288 

CROSS REFERENCES: cc. 29, 119, 166, 431 § 1, 439 § 1, 441, 3°, 450, 451, 
455 § 2 

COMME NTARY 

Eloy Tejera 

If canon 439 § 1 attributes to the discretion of the bishops' confer
ence the authority to celebrate a plenary council, the competence of the 
bishops' conference to summon the participants to that council appears 
even more amazing. This competency, we remember, in c. 281 of the 
CIC 1917 was attributed to the legate of the Roman Pontiff. 

In the initial work of codification, the proposal of some consultors to 
fix a period of ten years for the celebration of the plenary councils and 
twenty years for the provincial councils was not accepted. 1 Therefore, 
the convening of the plenary council-assuming the decision for its 
celebration conforms to canon 439 § 1-derives its juridical force from the 

1. Cf. Comm. 17 (1985), pp. 98-99. 
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will of those who make up the plenary meeting of the bishops' conference, 
hence the importance of specifying the requirements to meet that manifes
tation of will. 

Taking into consideration the provision of canon 455 § 2, which, for 
the validity of the general decrees of the bishops' conference, establishes 
the necessity that "at a plenary meeting, they must receive at least two 
thirds of the votes of those who belong to the Conference with a delibera
tive vote," J. I. Arrieta considers that same two-thirds voting requirement 
must be applied to the will of the Conference that convenes the plenary 
council. 2 Nevertheless, there is doubt about this opinion because the con
vening of the plenary council is not a general decree that "establishes 
common provisions for a community capable of being a passive subject of 
a law" ( c. 29). Those provisions will be established by the council that the 
act of the Conference decides to convene; but the council may not be con
fused with the full meeting of the Conference that convenes the plenary 
council. 

Regarding the plenary meetings of the Conference, canon 451 man
dates that each bishops' conference draft its statutes, which have to be re
viewed by the Apostolic See. In case the statutes make no mention of how 
to proceed to convene the plenary council, the general provisions in effect 
regarding acts of juridical persons ( c. 119) and regarding the summoning 
of the members of a college or group ( c. 166) should be followed. 3 These 
canons do not require a majority of two-thirds as does canon 455 § 2, but 
an absolute majority. 

The same criterion will have to be followed regarding the designation 
of the place where the plenary council will be held, election of its presi
dent, determination of regulations, stating the issues to be discussed, date 
of commencement and duration of the plenary council, its transfer, exten
sion, and conclusion, all of which fall also to the bishops' conference. 

Since canon 441, 3° provides that the president of the plenary coun
cil has to be elected from "among the diocesan bishops," those compara
ble to them may not be elected, nor the coadjutors nor the auxiliaries, 
who, since they form part of the bishops' conference ( c. 450), will be the 
electors of the president of the plenary council, even though they are not 
eligible to fulfill that function themselves. 

Once the president of the plenary council is elected and approved by 
the Holy See, he will proceed in all its work, obeying all the provisions 
that the Bishops' conference has made in accordance with this canon. 

2. Cf. J.I. ARRIETA, commentary on cc. 441-442, in Pamplona Com. 
3. Cf. F. L6PEZ-ILLANA, "La celebrazione ed il riconoscimento dei concili particolari nel 

Codice di diritto canonico con note sussidiarie," in Palestra del Clero 67 (1988), p. 1099. 
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§ 1. Metropolitae, de consensu maioris partis Episcopo
rum suffraganeorum, est: 
1 ° convocare concilium provinciale 
2° locum ad celebrandum concilium provinciale 

intra provinciae territorium eligere; 
3° ordinem agendi et quaestiones tractandas deter

minare, concilii provincialis initium et periodum 
indicere, illud transferre, prorogare et absolvere. 

§ 2. Metropolitae, eoque legitime impedito, Episcopi suf
fraganei ab aliis Episcopis suffraganeis electi est 
concilio provinciali praeesse. 

§ 1. It is the responsibility of the Metropolitan, with the consent of the 
majority of the suffragan bishops: 
I O to convene a provincial council; 
2° to choose a place within the territory of the province for the cele

bration of the provincial council; 
3° to determine the order of business and the matters to be consid

ered, to announce when the provincial council is to begin and 
how long it is to last, and to transfer, prorogue and dissolve it. 

§ 2. It is the prerogative of the Metropolitan to preside over the provincial 
council. If he is lawfully impeded from doing so, it is the prerogative 
of a suffragan bishop elected by the other suffragan bishops. 

SOURCES: § 1: cc. 284, 288 
§ 2: C. 284,2° 

CROSS REFERENCES: cc. 119, 1° et 2°, 127 § 1 

COMME NTARY 

Eloy Tejera 

In parallel with the preceding canon, the competences of the metro
politan with respect to the convening of a provincial council, its place of 
celebration, etc., are established in this canon. 

Although it deals with points whose competence falls on the metro
politan, the CIC has reinforced the juridical value, within those extremes, 
of the opinion of the suffragan bishops. While canon 284, 1 ° of the CIC/ 
1917 stated that the metropolitan acted on these points "after having 
heard all those who must attend the council with deliberative vote," the 
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current canon 442 § 1 states that he exercises these competences "with 
the consent of the suffragan bishops." 

In light of the provisions in canon 127 § 1, it is evident that, according 
to this formula, the validity of convening the provincial council by the met
ropolitan ( and for the rest of the actions stated in canon 442 § 1) requires 
the prior convening of the suffragan bishops so that they give their con
sent to these purposes by absolute majority vote, as stated in canon 119, 1 ° 
and 2°. 

But at the same time, it is necessary to delimit, with the greatest pos
sible precision, the sense in which the provisions of canon 127 § 1 are ap
plicable to the precept of canon 442 § 1, which requires the consent of the 
majority of the suffragan bishops so that the metropolitan can carry out the 
acts therein mentioned-because an incorrect reading of canon 127 § 1, in 
relation to canon 442 § 1, could lead to truly disproportionate conclusions. 

The CPI has responded negatively to a question formulated thus: "If 
when the Law establishes that to realize certain acts the Superior needs 
the consent of some college or group of persons, in conformance with the 
norm of canon 127 § 1, the same Superior has the right to cast his vote to
gether with the rest, at least to resolve a tie in the voting."1 Consequently, 
an indiscriminate application of the provisions of canon 127 § 1 to the ac
tion of the metropolitan, foreseen in canon 442 § 1, and to the prior con
sent of the suffragan bishops, would produce an irrational conclusion: the 
metropolitan would not have the right to deliberate and vote with the suf
fragan bishops regarding the convening of the provincial council and the 
point contemplated in canon 442 § 1. We would have passed from the regi
men of CJC/1917, canon 284, 1 °, which attributed these actions to the met
ropolitan, having heard the suffragans, to another in which the suffragans 
would deliberate separately from the metropolitan, in order for him to act 
later according to what has been agreed upon by the suffragans. 

The irrationality of this conclusion proceeds from not keeping in 
mind that the provisions of c. 127 § 1 make reference to one specific type 
of juridical act, namely, collegial acts: those in which, with the will of the 
superior, the will of a body, group, or college must concur when called to 
give their consent in separate actions in cases contemplated by law. 

But the acts contemplated by canon 442 § 1 are far from being con
sidered as complex collegial acts. We have to see them as simple collegial 
acts because the metropolitan is not separated from the body or group of 
the suffragans that consent to the convening of the provincial council; in
stead, he is integrated into the coetus of those who deliberate over the 
provincial council. For this reason canon 442 § 1 states, "It is the responsi
bility of the Metropolitan, with the consent of the majority of the suffragan 

1 .  CPI, Resp., July 5,  1985, in AAS 77 (1985), p .  771. 
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bishops ... " That is to say: here the consent of the majority of the coetus 
episcopalis , regarding the actions of the metropolitan referring to the 
same coetus episcopalis, the same metropolitan necessarily is one of its 
members, whose action has received a referendum of communion by the 
consent of the suffragans in an act taken by all those who have a delibera
tive vote in the same collegial act. Canon 1 19 regulates how these acts 
should be carried out and attributes to the president-in this case to the 
metropolitan-the right to resolve a tie with his vote after two unsuccess
ful ballots. 

977 



c. 443 

443 

Bk. II. Pt. II. Sect. II. Particular Churches . . .  'TEJERO 

§ 1 .  Ad concilia particutaria convocandi sunt atque in 
eisdem ius habent suffragii deliberativi: 
1 ° Episcopi dioecesani; 
2° Episcopi coadiutores et auxiliares; 
3° alii Episcopi titutares qui peculiari munere sibi 

ab Apostolica Sede aut ab Episcoporum conferen
tia demandato in territorio funguntur. 

§ 2.  Ad concilia particutaria vocari possunt alii Episcopi 
titutares etiam emeriti in territorio degentes; qui 
quidem ius habent suffragii deliberativi. 

§ 3. Ad concilia particutaria vocandi sunt cum suffragio 
tantum consultivo: 
1 ° Vicarii generates et Vicarii episcopates omnium in 

territorio Ecctesiarum particutarium; 
2° Superiores maiores institutorum religiosorum et 

societatum vitae apostolicae numero tum pro 
viris tum pro mulieribus ab Episcoporum confer
entia aut a provinciae Episcopis determinando , 
respective etecti ab omnibus Superioribus maio
ribus institutorum et societatum, quae in territo
rio sedem habent; 

3° Rectores universitatum ecclesiasticarum et ca
tholicarum atque decani facuttatum theotogiae et 
iuris canonici, quae in territorio sedem habent; 

4° Rectores aliqui seminariorum maiorum, numero 
ut in n. 2 determinando, etecti a rectoribus semi
nariorum quae in territorio sita sunt. 

§ 4. Ad concilia particutaria vocari etiam possunt, cum 
suffragio tantum consultivo, presbyteri aliique chris
tifidetes, ita tamen ut eorum numerus non excedat 
dimidiam partem eorum de quibus in §§ 1-3. 

§ 5. Ad concilia provincialia praeterea invitentur capi
tuta cathedralia, itemque consilium presbyterate et 
consilium pastorate uniuscuiusque Ecclesiae parti
cutaris, ita quidem ut eorum singuta duos ex suis 
membris mittant, collegialiter ab iisdem designatos; 
qui tamen votum habent tantum consuttivum. 

§ 6. Ad concilia particutaria, si id iudicio Episcoporum 
conferentiae pro concilio ptenario aut Metropolitae 
una cum Episcopis suffraganeis pro concilio provin
ciali expediat , etiam alii ut hospites invitari pote
runt. 
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§ 1. The following have the right to be summoned to particular councils 
and have the right to a deliberative vote: 
1 ° diocesan bishops; 
2° coadjutor and auxiliary bishops; 
3° other titular bishops who have been given a special function in 

the territory, either by the Apostolic See or by the Bishops' con
ference. 

§ 2. Other titular bishops who are living in the territory, even if they are 
retired, may be called to particular councils; they have the right to a 
deliberative vote. 

§ 3. The following are to be called to particular councils, but with only a 
consultative vote: 
1 ° Vicars general and episcopal Vicars of all the particular churches 

in the territory; 
2° the major Superiors of religious institutes and societies of apos

tolic life. Their number, for both men and women, is to be deter
mined by the Bishops' conference or the Bishops of the province, 
and they are to be elected respectively by all the major Superiors 
of institutes and societies which have an establishment in the ter
ritory; 

3° the rectors of ecclesiastical and catholic universities which have 
an establishment in the territory, together with the deans of their 
faculties of theology and canon law; 

4 ° some rectors of major seminaries, their number being determined 
as in n.2; they are to be elected by the rectors of seminaries situ
ated in the territory. 

§ 4. Priests and others of Christ's faithful may also be called to particular 
councils, but have only a consultative vote; their number is not to ex
ceed half of those mentioned in §§ 1-3. 

§ 5. The cathedral chapter, the council of priests and the pastoral council 
of each particular church are to be invited to provincial councils, but 
in such a way that each is to send two members, designated in a colle
gial manner. They have only a consultative vote. 

§ 6. Others may be invited to particular councils as guests, if this is judged 
expedient by the Bishops' conference for a plenary council, or by the 
Metropolitan with the suffragan bishops for a provincial council. 

SOURCES: § 1: cc. 282 § §  1 et 2, 286 § §  1 et 2 
§ 2: cc. 282 § 2, 286 § 2 
§ 3: cc. 282 § 3, 286 § 4 
§ 4: cc. 282 § 3, 286 § 4 
§ 5: C. 286 § 3 

CROSS REFERENCES: cc. 368, 381 § 2, 427, 450 § 1, 454 § 2 
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COMME NTARY ------

Eloy Tejera 

The structural parallelism existing between the plenary and provin
cial council allows this canon to regulate the participation of those who 
must be summoned to the particular councils by fixing applicable criteria, 
according to their respective range, to the plenary council and to the pro
vincial council. Paragraphs 1 and 2 determine the participation of those 
who have a deliberative vote, and § §  3-5 those who have a consultative 
vote and § 6 refers to those who can be invited as guests. 

By comparing the list given in canon 443 § 1, which describes those 
who must be invited with a deliberative vote, with canon 450 § 1, which 
determines who belongs to the bishops' conference, we observe several 
differences whose meaning is important to specify: the non-mention of 
those equivalent in law to the diocesan bishop (cc. 368 and 351 § 2), 
among the participants in the particular councils, which was enumerated 
in canon 443 § 1, does not seem to annul comparison with the bishops, 
which the law itself establishes, and which also obliges their being sum
moned and their participation in a deliberative vote. The same must be 
said of the diocesan administrator, ( c. 427), who likewise is not expressly 
mentioned in the canon under discussion. 

Since the function that the legate of the Roman Pontiff had in the 
plenary councils (c. 281 CJC/1917) has ceased, the lawmakers asked them
selves if they had to be called to participate with a deliberative vote. The 
affirmative opinion considered that such participation was required rever
entiae causa. The negative opinions considered that, if there had to be 
such a summoning, it could cause certain difficulties like the power to dis
sent regarding the president of the council or that, by having a deliberative 
vote, the legate's opinion could be rejected by another majority contrary 
opinion.1 Canon 443 § 1, 3° includes among those who have to be sum
moned to the particular councils-therefore, likewise to the provincial 
councils-"other titular bishops who have been given a special function in 
the territory, either by the Apostolic See or by the Bishops' Conference." 
This is a formula repeated in canon 450 § 1, regarding participation in the 
Bishops' conference. 

Regarding the classification of the vote of the auxiliary bishops and 
other titular bishops there are also differences between what is provided 
for in canon 443 § § 1 and 2, which grants them a deliberative vote in the 
particular councils, and that which is provided for in canon 454 § 2, which 
leaves to the statutes of the bishops' conference the determination of the 

1. Cf. Comm. 17 (1985), p. 100. 
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classification of those that the auxiliary bishops and other titular bishops 
must have. 

In contrast to the voting participants mentioned in § § 1 and 2 of 
canon 443, who exercise a strictly jurisdictional function in the particular 
councils, those mentioned in §§  3 - 6  carry out a series of activities, which 
can be of a diverse nature, although none of them surpasses the level of a 
consultative vote, which, because of their expertise, specialization, or 
kind of opinion is attributed to them. 

Among the references to the participants at this level, the most 
vague formula is that of § 4: "Priests and others of Christ's faithful may 
also be called to particular councils, but have only a consultative vote. " 
When the preparatory work of the CIC was already quite far along, the 
vagueness of this formula received strong criticism for its indefiniteness: 
"this text indefinitely broadens the number of participants in the council 
and also permits the participation of lay faithful. Thus the schema seems 
to institutionalize the large groups that in not a few regions of Europe 
had met in the years after Vatican Council II , whose fruits cannot be con
sidered plainly and totally good. 

"It is true that the Schema reserves a deliberative vote to the bish
ops, but it does not seem to consider sufficiently the importance of a con
sultative vote of a broad group and the force that is given to it by the 
present means of communication. Thus, so that the council does not 
become an instrument in the hands of certain pressure groups it is 
proposed ... that the number of those who can be invited to the council be 
limited."2 The response of the secretariat states: "Keep in mind what was 
said in the revision of the corresponding canons, especially with respect 
to the number of persons who have to be summoned to the councils with 
only a consultative vote."3 It was when the limitation was introduced into 
canon 443 § 4 that the participants contemplated in that text "their num
ber is not to exceed half of those mentioned in § §  1-3." 

2. Comm. 14 (1982), p. 191. 
3. Ibid., pp. 191 and 194. 
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§ 1.  Omnes qui ad concilia particularia convocantur, eis
dem interesse debent, nisi iusto detineantur impedi
mento, de quo concilii praesidem certiorem facere 
tenentur. 

§ 2.  Qui ad concilia particularia convocantur et in eis 
suffragium habent deliberativum, si iusto detinean
tur impedimento, procuratorem mittere possunt; qui 
procurator votum habet tantum consultivum. 

§ 1. All who are summoned to particular councils must attend, unless 
they are prevented by a just impediment, of whose existence they are 
obliged to notify the president of the council. 

§ 2. Those who are summoned to a particular council in which they have 
a deliberative vote, but who are prevented from attending because of 
a just impediment, can send a proxy. The proxy, however, has only a 
consultative vote. 

SOURCES: § 1: cc. 282 §§ 1 et 2, 286 §§ 1, 3 et 4, 287 § 1, 289 
§ 2: C. 287 

CROSS REFERENCES: c. 167 § 1 

COMME NTARY ------

Eloy Tejera 

Given the density of the ecclesial and hierarchical communion that 
characterize the plenary and provincial councils, it is evident that all the 
bishops summoned are obliged to attend. Only an insurmountable impedi
ment could justify an absence of this nature, which cannot be evaluated by 
the affected bishop alone; rather, he must show to the president of the 
council that this impediment exists. The same criterion is applied to all 
those called to participate in the conciliar sessions, even though they are 
not bishops, for their attendance, according to the normative discernment 
of the works the council is to accomplish, claims an especially meaningful 
importance. 

Once the existence of an insurmountable obstacle to one of those 
summoned who has a deliberative vote has been certified, the figure of 
proxy is justified. This figure was considered old-fashioned by some in the 
preparatory work of codification: "Proxies should not be sent to these 
councils; the bishops should come; proxies made sense previously when 
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there were many difficulties in traveling."1 Since this was a minority opin
ion, it seemed important to leave open the faculty of sending an proxy, 
"mittere possunt , "  without maintaining the obligatory nature of sending 
him that was in the CJC/1917, canon 287 § 1. We are, thus, facing a specific 
situation in which the criterion of canon 167 § 1 is broken, "the faculty of 
voting by proxy is excluded." Nevertheless, the vote of the proxy in the 
particular council is merely consultative. 

1. Comm. 12 (1980), p. 281. 
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Concilium particulare pro suo territorio curat ut necessi
tatibus pastoralibus populi Dei provideatur atque potes
tate gaudet regiminis, praesertim legislativa, ita ut, salvo 
semper iure universali Ecclesiae, decernere valeat quae 
ad fidei incrementum, ad actionem pastoralem commu
nem ordinandam et ad moderandos mores et disciplinam 
ecclesiasticam communem servandam, inducendam aut 
tuendam opportuna videantur. 

A particular council is to ensure that the pastoral needs of the people of 
God in its territory are provided for. While it must always respect the uni
versal law of the Church, it has power of governance, especially legislative 
power. It can, therefore, determine whatever seems opportune for an in
crease of faith, for the ordering of common pastoral action, for the direc
tion of morals and for the preservation, introduction and defence of a 
common ecclesiastical discipline. 

SOURCES: c. 290; CD 36; DPMB 213 

CROSS REFERENCES: cc. 12 § 2, 19, 20, 447, 455 § 1, 516, 518, 521, 536, 
537, 548, 553, 554, 555, 749 §§ 1 et 2, 753, 823 

COMME NTARY ------

Eloy Tejera 

Although a proposal came to be drafted in the initial work on the 
present Code that identified the normative competence of the particular 
councils and the bishops' conferences, 1 soon the importance of suppress
ing it was realized. 2 From then on, the differentiated treatment of their re
spective competences permitted a clear formulation of the legislative 
power proper to the particular councils, as we find in this canon, very dif
ferent from canons 44 7 and 455, relative to the bishops' conference. 

1. The power of governance of a particular council 

The power of governance, especially legislative, that corresponds to 
the particular councils is not a mere sum of the powers that each of the 

1. Cf. Comm. 17 (1985), p. 106. 
2. Cf. Comm. 12 (1980), p. 255. 
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bishops has in his respective particular church. It transcends the bishops 
and their own diocesan synods, for the power of the particular council is 
one of the forms that circumscribe the exercise of the power of the bish
ops in the cotidiana cura animarum (LG 27). 

The universal proper law of the Church is obliged also to assess the 
importance of particular legislation, not only to plug gaps ( c. 19), but also 
to recognize the possibility that certain universal laws might not be valid 
in a certain territory ( c. 12 § 2) because of a normative content proper to 
the particular law. Hence the principle established by canon 20: "A univer
sal law, however, does not derogate from a particular or from a special 
law, unless the law expressly provides otherwise." 

It cannot be denied that the bishops' conferences are intended to fur
nish their typical contributions to the particular law. However, as "only in 
cases where the universal law has so prescribed, or by special mandate of 
the Apostolic See" (c. 455 § 1) can the conferences carry out their own 
normative contributions in the form of general decrees and not laws, it is 
evident that such decrees are not intended to fulfill a specific function 
that the CIC attributes to particular legislation. 

Regarding the importance of the task proper to the particular laws in 
the CIC, it must be kept in mind, moreover, that we have passed from one 
juridical system previously merely permissive of the normative acts of the 
particular councils, since they could formulate their norms praeter ius,3 

or, as the Council of Trent said, on subjects "ex sacris normis permissis,"4 

to another, in which the very CIC, by fulfilling the mandate received re
garding the principle of subsidarity and harmonious contribution of su
preme legislator and of the bishops in the care of souls, 5 repeatedly makes 
explicit references to particular law so that it formulates its own laws in 
development of so many criteria, stated with the legislative reserve typical 
of the CIC. 

From the new coordinated norms of the particular law it is under
stood that the legislator might have formulated, in terms of breadth, the 
power of governance for the particular councils. Such power, referring es
pecially to the legislative context, can be extended also to decisions in 
other contexts. Because, besides the important function exercised histori
cally by these councils in the discussion and debate about the most di
verse matters-reflected in CIC/1917, canon 290, which attributed 
competency to them "ad corrigendos abusus, ad controversias com
ponendas"-the expression of canon 445, so that, always respecting the 
universal law of the Church, it can establish what seems opportune ... ," 

3.  Cf. F.J. MURPHY, Le legislative Powers of the Provincial Council. A historical synopsis 
and commentary (Washington 1947), pp. 45-47. 

4. Session XXIV on reform, ch. II. 
5. Cf. Preface, in Pamplona Com, p. 55. 
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recognized in them a power of acting that did not end with the power to 
make particular laws. 

2. Matters that can be the object of conciliar canons 

In addition to expounding on the power of the particular councils 
from the formal point of view of their acts, especially legislative, canon 
445 states, with the breadth of approach that we are observing, the great 
considerations of the subjects that, "while it must always respect the uni
versal law of the Church,"  can be an object of their discernment and can
ons, within the ambit of their territory. 

a) Establishment when it seems opportune for the increase of the 
faith 

This formulation, taken from canon 290 of the CJC/1917, far from in
fluencing the specific competency to proclaim "by a definitive act the doc
trine that should be maintained on the subject of faith and morals, " which 
corresponds to the Supreme Pontiff and to all the College of Bishops, and 
implies infallibility in the magisterium (c. 749 § §  1-2), this formulation 
makes reference to the measures of governance to intensify the assimila
tion of the truths of the faith on the part of the faithful, like catechesis and 
doctrinal formation. One of the many means that the particular councils 
can adopt, for the increase of the doctrine, is the exposition of the catho
lic faith. Then the bishops, "while not infallible in their teaching, are the 
authentic instructors and teachers of the faith for Christ's faithful en
trusted to their care. Christ's faithful are bound to adhere, with a religious 
submission of mind, to this authentic magisterium of their bishops" 
(c. 753). It is obvious, therefore, that the particular councils should not 
consider that they themselves are intended to decide doctrinal differ
ences, in subjects still not defined by the Apostolic See or the Ecumenical 
Council. In areas where there is doubt, it is more prudent to wait so as not 
to damage the legitimate freedom of the faithful. 6 In relation to the con
tent of the faith, they are "to safeguard the integrity of faith," "to ensure 
that in writings or in the use of the means of social communication there 
should be no ill effect on the faith, "  "to demand that where writings of 
Christ's faithful touch upon matters of faith and morals, these be submit
ted to their judgment, "  and "to condemn writings which harm true faith" 
(c. 823). 

b) Organization of common pastoral activity 

Also this nucleus of the competences that correspond to the particu
lar councils shows its profound influence in the canonical order, which 

6. Cf. BENEDICT XIV, De Synodo Diocesana, lib. VII, ch. I and II (Rome 1768), pp. ll 7ff.; 
D. Bourx, Tractatus de concilio provinciali (Paris-Lyon 1862), pp. 504ff. 
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extends its concern over many acts of common pastoral activity, whose 
significance in the communio fidelium is evident. 

Hence the importance that also in this nucleus the particular council 
tries to keep the universal law of the Church untouched. 

The coherence of the dispositions established in the particular coun
cils with the nature and activities proper to the episcopal ministry and 
presbyteral order, the profound assimilation of sacramental actions and of 
their fruits, and the service to the rights of the faithful, are considerations 
especially meaningful regarding the norms to be promulgated over the or
ganization of common pastoral activity; one of the most typical manif esta
tions of this is found in the parish. This is why the frequent referral to 
particular law, which the CIC makes in the canons relating to the parish 
community, becomes more significant. 7 

c) The direction of morals 

If it is easy to perceive the echoes of the two previous nuclei in the 
canons of the particular councils celebrated at any historical moment of 
the Church, 8 the importance of those councils in the reforma morum, es
pecially since the end of the sixteenth century, is particularly marked. 
Given the intimate connection between the infallible formulations of the 
faith and that of morals, the specifications made regarding the genuine 
magisterium of the particular councils have application to this nucleus 
( c. 753) and their own competence to issue appropriate measures of gov
ernance,  to induce the faithful to raise their moral standards and to en
courage the sacred ministers, the religious, and the members of all the 
people of God to contribute to that betterment of morals, which in our 
times has to be inspired by the doctrine of Vatican II regarding the univer
sal call to holiness. 

d) The observance, establishment, or safeguarding of common ec
clesiastical discipline 

Directly related to the content of apostolic tradition, formulated 
from the first century as didascalia Apostolorum, common ecclesiastical 
discipline constitutes a basic value in relation to the norms of the canoni-

7. C[ cc. 516, 518, 521, 536, 537, 548, 553, 554, 555. 
8. Cf. "Discipline generale antique," ed. P.P. JOANNOU, in P.C. per la Redazione del Cadice 

di Diritto Canonico Orientate, IX (Rome 1962); CH. MUNIER, "Concilia Africae, a. 345-a. 
525," in Corpus christianorum, Series latina, CXLIX (Turnholti 1974); Idem, "Concilia 
Galliae, a. 314-a. 506," in ibid., CXLVIII (Turnholt 1963); C DE CLERCQ, "Concilia Galliae, a. 
51 1-a. 695," in ibid., CXLVII (Turnholt 1963); J. VIVES, Concilios visig6ticos e Hispano
Romanos (Madrid 1963); A. WERMINGHOFF, "Concilia aevi Karolini , "  in Monumenta 
Germaniae historica, Legum sectio III. Concilia, II, pars I and II (Hannover and Leipzig 
1906 and 1908); W. HARTMANN, "Die Konzilien der karolingischen Teilreiche 843-859," in ibid., 
Concilia ,  III (Hannover 1984);  W. BANDMOLLER-R. BAUMER, "Annuarium Historiae 
Conciliorum," in Internationale Zeitschriftfilr Konziliengeschichtsforschung Jahrgang 1-
22 (1969-1990). 
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cal order and to the pastoral needs of the people of God: the form of life 
that corresponds to those who exercise the sacred ministries, the specific 
way to achieve them, the personal qualities of those who are going to be 
mancipati circa sacra, the catechesis of those who want to join the 
Church or who already belong to it , the remedies to cure moral deficien
cies or to repress larger disorders, the channels of motivation and assimi
lation of the holiness of life on the part of the faithful, and other content of 
this order give reason of the high meaning that common ecclesiastical dis
cipline has, whose establishment, observance, or defense must be encour
aged by the particular councils. 
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Absoluto concilio particulari, praeses curet ut omnia 
acta concilii ad Apostolicam Sedem transmittantur; de
creta a concilio edicta ne promulgentur, nisi postquam ab 
Apostolica Sede recognita fuerint ipsius concilii est defi
nire modum promulgationis decretorum et tempus quo 
decreta promulgata obligare incipiant. 

When a particular council has concluded, the president is to ensure that 
all the acts of the council are sent to the Apostolic See. The decrees drawn 
up by the council are not to be promulgated until they have been reviewed 
by the Apostolic See. The council has the responsibility of defining the 
manner in which the decrees will be promulgated and the time when the 
promulgated decrees will begin to oblige. 

SOURCES: c. 291 

CROSS REFERENCES: cc. 7, 8 § 2, 299, 455 § 2, 456, 838 § 2, 1120 

COMMENTARY ------

Eloy Tejera 

The reviewing of the acts of the particular council, which the Apos
tolic See must accomplish, does not equal confirmation or corroboration, 
but control that the head of the Episcopal College exercises over the work 
of the particular council. This gives a canonical basis to the conciliar 
norms through a commune consilium and a communnis comminatio de
cretorum, which, by its very expression of communio hierarchica, im
plies a communio with the head of the Episcopal College. Therefore, the 
recognition of its acts by the Apostolic See, established by Sixtus V, is very 
coherent with the nature of the particular council.1 

The Congregation for bishops "deals with matters pertaining to the 
celebration of particular councils ... receives the acts of these bodies and, in 
consultation with the dicasteries concerned, it examines the decrees which 
require the recognitio of the Apostolic See" (PB 82). Among the dicasteries 
interested in this revision, the PCILT deserves special mention which "at the 
request of those interested, this Council determines whether particular Laws 
and general decrees issued by legislators below the level of the supreme au
thority are in agreement or not with the universal laws of the Church" 

1. Cf. SIXTUS V, Ap. Const. Immensa aeterni Dei, 2.1 . 1588, in Magnum Bullarium 
Romanum (Luxemburg 1742), fol. 670. 
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(PB 158. When the particular council takes place in a territory within the 
competence of the CEP, it reviews the acts of that council. 

Before revision, as canon 466 states, "the council has concluded." 
The participants with deliberative vote have signed the acts. Even though 
the current Ceremonial of Bishops does not mention this act, it does so in 
its dispositions relative to the particular councils, as it formerly did; but 
the drafted canons cannot be promulgated without having been reviewed 
by the Holy See. Since the law is established when it is published ( c. 7), 
the conciliar canons do not acquire legal force without the prior recogni
tio of the Apostolic See. Even if they were to be published beforehand, we 
would be looking at a leak of texts lacking in legal force that promulgation 
confers on them. 

In conformance with the provisions of canon 8 § 2, canon 446 states 
that "the council has the responsibility of defining the manner in which the 
decrees will be promulgated and the time when the promulgated decrees 
will begin to oblige." 
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447 

Tit. II. Ch. IV. Conferences of Bishops 

CAPUT IV 
De Episcoporum Conferentiis 

CHAPTER IV 

Conferences of Bishops 

c. 447 

Episcoporum conferentia, institutum quidem permanens, 
est coetus Episcoporum alicuius nationis vel certi terri
torii, munera quaedam pastoralia coniunctim pro christi
fidelibus sui territorii exercentium, ad mains bonum 
provehendum, quod hominibus praebet Ecclesia, praeser
tim per apostolatus formas et rationes temporis et loci 
adiunctis apte accommodatas, ad normam iuris. 

The Bishops' conference, a permanent institution, is the assembly of the 
bishops of a country or of a certain territory, exercising together certain 
pastoral offices for Christ's faithful of that territory. By forms and means 
of apostolate suited to the circumstances of time and place, it is to pro
mote, in accordance with the law, that greater good which the Church of
fers to mankind. 

SOURCES: LG 23; CD 3, 37, 38; DPMB 210 

CROSS REFERENCES: c. 449 § 2 

COMME NTARY ------

Giorgio Feliciani 

It is opportune to remember that the origins of the bishops' confer
ence go back to the middle of the last century when the secularization of 
public institutions and the growing socialization of life demonstrated the 
need for systematic consultations among bishops belonging to the same 
country in accordance with the realization of common initiatives intended 
to face the new exigencies of evangelization. In the following one hundred 
years the bishops' conferences-at first by the spontaneous initiative of 

991 



c. 447 Bk. II. Pt. II. Sect. II. Particular Churches . . .  FELICIANI 

some episcopates, and later with the decided support of the Holy See
dispersed and developed in such a way that made an appropriate regula
tion by universal law indispensable. 1 Vatican II, on facing the problem, 
was not limited just to taking note of the preexisting reality, but it pro
foundly influenced the physiognomy of the institution. The Christus 
Dominus transformed the Conferences from chance meetings, as one 
might say, into instances framed in the constitutional law of the Church; 
from voluntary assemblies into obligatory meetings inasmuch as they in
cluded summons and participation; from meetings heterogeneous in con
figuration and composition, into institutions essentially homogeneous; 
from organizations endowed exclusively with moral authority, into col
leges capable of assuming juridically binding decisions. 2 

The concept of the bishops' conference as proposed by canon 44 7 re
peats almost word-for-word the corresponding conciliar text ( cf. CD 38 , 
1), but with some significant variations. First of all, it underlines the char
acter of "permanence" of the Conferences, which distinguishes them from 
other institutions of a particular synodal character, like the provincial and 
plenary councils ( cf. cc. 439-446). In effect, the Conferences not only 
meet periodically and frequently, but they are also endowed of permanent 
organizations to assure a stable coordination of pastoral activities3 

( CD 38.1 ), and they have juridical personality ipso iure ( cf. c. 449 § 2). 

One much more relevant innovation consists in the fact that while, 
according to the Council, the bishops in the Conferences "jointly exercise 
their pastoral ministry," the Code expressly limits that joint exercise to 
"certain pastoral functions," without, moreover, specifying them. 

Such limitation is evidently intended to stress that, inasmuch as the 
exercise of the pastoral ministry on the part of a diocesan bishop is 
"strictly personal" rather than "collegial ," its joint exercise can only refer 
to those areas which require cooperation among pastors to meet ade
quately the demands of the time. 4 As John Paul II has observed, in the con
temporary world pastoral action must frequently confront problems that 
affect an entire nation which requires appropriate study and guidance to 
lead the faithful opportunely, while avoiding confusion and division. 
Therefore, there is a need for an organization in which the bishops can 
compare their observations and experiences, pool their common re
sources, and design programs to face the challenges and urgent problems 
of the Church and society. From this point of view, the Conferences have 

1. For more information regarding the origin and development of the Bishops' 
Conferences, cf.G. FELICIANI, Le conferenze episcopali (Bologna 1974), pp. 15-349. 

2. Cf. J. MANZANARES, "Las conferencias episcopales en el nuevo c6digo de derecho 
can6nico," in Raccolta di scritti in onore di Pio Fedele, I (Perugia 1984), pp. 513-514. 

3. The directive Notes of the MR, of the SCRSI and of the SCB, recognize in the Bishops' 
Conferences one of the "principal operative centers" for the coordination of pastoral activity 
(n. 20). 

4. Cf. mp Apostolos suos, nos. 10 and 15. 
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developed as an efficacious and practically indispensable instrument of 
guaranteeing the necessary unity of action. 1 

At the same time, the concept of the bishops' conference is overly 
ambiguous and general in canon 447, in terms of its theological-juridical 
nature. The Motu proprio Apostolos suos, of May 21, 1998 , was promul
gated precisely to address this inadequacy of canon 447. On the one hand, 
number 12 of Apostols suos acknowledged that "when the bishops of a ter
ritory jointly exercise certain pastoral functions for the good of their faith
ful, such joint exercise of the episcopal ministry is a concrete application 
of collegial spirit." On the other hand, it was careful to specify that this 
"exercise of the episcopal ministry never takes on the collegial nature 
proper to the actions of the order of bishops as such, which alone holds 
the supreme power over all the Church," because "episcopal collegiality in 
the strict and proper sense belongs only to the entire College of Bishops, 
which as a theological subject is individisible.". 

1. Cf. the numerous discourses cited by G. FELICIANI, "Le conferenze episcopali nel 
magistero di Giovanni Paolo II," in Scritti in memoria de Pietro Gismondi, I (Milan 1987), 
pp. 672-675. 
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§ 1.  Episcoporum conferentia regula generali compre
hendit praesules omnium Ecclesiarum particularum 
eiusdem nationis, ad normam can. 450. 

§ 2. Si vero, de iudicio Apostolicae Sedis, auditis quorum 
interest Episcopis dioecesanis, personarum ant 
rerum adiuncta id suadeant, Episcoporum conferen
tia erigi potest pro territorio minoris ant maioris 
amplitudinis, ita ut vel tantum comprehendat Epis
copus aliquarum Ecclesiarum particularium in certo 
territorio constitutarum vel praesules Ecclesiarum 
particularium in diversis nationibus exstantium; 
eiusdem Apostolicae Sedis est pro earundem singulis 
peculiares normas statuere. 

§ 1. As a general rule, the Bishops' conference includes those who preside 
over all the particular churches of the same country, in accordance 
with can. 450. 

§ 2. An Bishops' conference can, however, be established for a territory of 
greater or less extent if the Apostolic See, after consultation with the 
diocesan bishops concerned, judges that circumstances suggest this. 
Such a Conference would include only the bishops of some particular 
churches in a certain territory, or those who preside over particular 
churches in different countries. It is for the Apostolic See to lay down 
special norms for each case. 

SOURCES: § 1: CD 38, 1 
§ 2: SCPF Resp., 26 feb. 1964; CD 38, 5; ES I, 41 §§  3 et 4; 
DPMB 2ll  

CROSS REFERENCES: 

COMME NTARY ------

Giorgio Feliciani 

The formula adopted by § 1 clearly indicates that this canon is pro
posed exclusively to delimit the composition of the Conferences, and it 
does not try at all to allude to the institution of ecclesiastical circumscrip
tions composed by the territories subject to the authority of the bishops 
who make up the Conferences. At one of the earliest moments, the codify
ing commission had been guided in that sense, envisioning the establish
ment, in the entire universal Church, of ecclesiastical regions that would 
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encompass, as a general rule, all the ecclesiastical provinces existing in 
the same country, endowed ipso iure of juridical personality and subject 
to the authority of the bishops' conference. This orientation was aban
doned since, on one hand, it scarcely seemed to correspond to the concil
iar mandate, and on the other, besides excessively limiting the autonomy 
of each diocese, it would have been able "to foster exaggerated nationalis
tic attitudes in the Church."1 

The Council and its norms of application refused to determine the 
scope of the Conferences, and was limited to envisioning some cautions 
for those that would gather together bishops form different countries. 

On the other hand, it was undeniable that the Christus Dominus 
showed a clear preference for national Conferences, from the fact that it 
repeatedly mentioned them and judged their experience as positive. The 
Code accents this preference to the point of establishing a juridical norm: 
according to the "general rule" stated in canon 448 § 1, the Conference 
must encompass only and all the bishops of the same nation. As a logical 
consequence, the same canon, in the following paragraph, extends the re
strictions that were already in effect for international Conferences to 
those of an international character, since in both cases we find ourselves 
faced with an exception to the general rule. Judgment over the advisabil
ity of the constitution of Conferences of those ranges is reserved because 
the Holy See will consult the interested diocesan bishops and will estab
lish specific norms for each one of the Conferences. 2 

Note that the term "nation" is clearly used here, as in canon 3 , to des
ignate political communities, not ethnic groups, to which a specific terri
tory does not necessarily correspond. And this interpretation is confirmed 
in a manner absolutely evident by the configuration that the bishops' con
ferences have concretely and specifically assumed. 

Therefore, the innovation introduced by the Code is fully in line both 
with the indications that emerge from the historical evolution of this insti
tution and the exigencies of evangelization in the modern world. Never
theless, one would have to ask if this formalization of the principle of 
nationality-and, therefore, of the principle of respect for the boundaries 
of each nation-would not make it more difficult for the Church, espe
cially in countries that are especially jealous of their unity and indepen
dence, to resort to different solutions where they might seem opportune 
or necessary. 

In effect, the institution of the national Conference is not always ex
empt from problems, since, because of the extremely diverse extension of 
the nation's territories, the scarce homogeneity in the criteria followed for 
establishing dioceses, and the different consistency in the presence of 

1. Cf. Comm. 12 (1980), pp. 246ff. 
2. Cf. mp Apostolos suos, no. 16. 
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Catholics in different countries, it could turn out not to be appropriate to 
meet pastoral demands. 

In the large conferences, the bishops find it impossible to meet easily 
and frequently; and, in any case, they do not have room to expound their 
own experiences and opinions in a broad manner, or to verify them in a 
profound dialogue with their colleagues. Some statutes perceive these de
ficiencies well and try to obviate them by periodic infranational, provin
cial, or regional meetings. These meetings, no doubt, are useful, but since 
they do not have the competences proper to the plenary assembly, they do 
not resolve the problem and present, in turn, their own problems. Besides 
posing a subsequent waste of time and energy on the part of the bishops, 
they can foster the constitution of episcopal oligarchies when their presi
dents are attributed specific functions in the national Conference, as is en
visioned by some statutes. 

The easiest problem to solve seems, in principle, to be the problem 
of the countries that have an excessively reduced number of bishops. 
They can be united with a Conference of a neighboring country3 or else be 
gathered into, together with the episcopates of bordering countries, one 
international Conference. 

In fact, the Holy See and the episcopates themselves are not at all 
willing to give up the institution of a one and only national Conference. 
The number of international Conferences is very low, and the number of 
infranational Conferences is lower still. All this now, together with the 
Conferences composed of hundreds of bishops, leads to the existence of 
several more that include no more that three or four prelates. 

3. Expressly provided for in ES, I, no. 41 § 3. 
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§ 1. Unius supremae Ecclesiae auctoritatis est, auditis 
quorum interest Episcopis, Episcoporum conferen
tias erigere, supprimere ant innovare. 

§ 2. Episcoporum conferentia legitime erecta ipso iure 
personalitate iuridica gaudet. 

§ 1. It is for the supreme authority of the Church alone, after consultation 
with the bishops concerned, to establish, suppress, or alter Bishops' 
conferences. 

§ 2. An Bishops' conference lawfully established has juridical personality 
by virtue of the law itself. 

SOURCES: § 1: CD 38, 5 
§ 2: C. 100 § 1 

CROSS REFERENCES: 

COMME NTARY 

Giorgio Feliciani 

I. Erection, suppression, and modification of bishops ' conferences 

Paragraph 1 of this canon attributes to the Holy See exclusive com
petence over the erection, suppression, and modification of Bishop's Con
ferences. That reservation is not expressly envisioned by the conciliar 
sources, but, in the present system of the powers within the Church, it is 
justified by the importance that this institution assumes in the life of the 
particular churches and of the universal Church itself, decidedly superior 
to the importance of the ecclesiastical provinces for which an analogous 
provision is in effect (cf. c. 431 § 3). On the other hand, no other solution 
was specifically possible. On one side, to leave these decisions to the in
terested bishops would have presented grave problems in case of there 
not being unanimous agreement; on the other side, no ecclesiastical au
thority outside the Holy See could have power to resolve the possible di
vergences. 

Moreover, it is expressly established that before adopting the perti
nent measures-which correspond, within the scope of their respective 
competences, to the congregations for the Eastern churches, for the bish-
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ops, and for the evangelization of the peoples1-the Holy See must consult 
with the interested bishops. It is a provision dictated more for reasons of 
opportunity, for those considerations of ecclesiological character that, 
after Vatican II, have established a notable increase in the forms of or
ganic collaboration between the Holy See and the episcopate ( cf. com
mentary on c. 456). 

2. Juridical personality 

Vatican II and its norms of application have not concerned them
selves with the issue of juridical personality, and this legislative silence 
has led to the most varied of doctrinal interpretations. Some considered 
the Conferences lacking in that prerogative; others opined that they were 
endowed of such personalities ipso iure; others, finally, thought that they 
could acquire juridical personality "per formale decretum" (cf. c. 114 § 1).2 

The Code, by adhering to the votes formulated by diverse parties, 
puts an end to the dispute in the best way, by providing in § 2 of this canon 
that a lawfully established Conference, within the meaning of § 1, has a ju
ridical personality by law-a personality that, in light of the provisions of 
canon 116 § 1, must be considered, no doubt, to be public nature. 

This explicit recognition by the canonical legislator can provide in 
many cases a notable facility in obtaining recognition for civil purposes, 
according to the procedures envisioned by the legal systems of the differ
ent states. It must be observed, moreover, that that recognition is already 
expressly sanctioned by the agreements stipulated between the Holy See 
and certain nations. 3 

1 .  Cf. PB, arts. 58 § 1, 82, 89. 
2. For more information regarding this issue, cf. J. MANZANARES, "De Conferentiis 

Episcopalibus post decem annos a Concilio Vaticano II," in Periodica de re morali, 
canonica, liturgica 54 (1975), pp. 611-618. 

3. Cf. Acuerdo entre la Santa Sede y el Estado Espanol sobre asuntos juridicos, January 
3, 1979, art. I, no. 3, in AAS 72 (1980), p. 30; and Norme circa gli enti e beni ecclesiastici in 
Italia, June 3, 1985, art. 13, in AAS 77 (1985), p. 551. 
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§ 1. Ad Episcoporum conferentiam ipso iure pertinent 
omnes in territorio Episcopi dioecesani eisque iure 
aequiparati, itemque Episcopi coadiutores, Episcopi 
auxiliares atque ceteri Episcopi titulares peculiari 
munere, sibi ab Apostolica Sede vel ab Episcoporum 
conferentia demandato, in eodem territorio fungen
tes; invitari quoque possunt Ordinarii alterius ritus, 
ita tamen ut votum tantum consultivum habeant, nisi 
Episcoporum conferentiae statuta aliud decernant. 

§ 2. Ceteri Episcopi titulares necnon Legatus Romani 
Pontificis non sunt de iure membra Episcoporum 
conferentiae. 

§ 1. By virtue of the law, the following persons in the territory belong to 
the Bishops' conference: all diocesan bishops and those equivalent to 
them in law; all coadjutor bishops, auxiliary bishops and other titular 
bishops who exercise in the territory a special office assigned to 
them by the Apostolic See or by the Bishops' conference. Ordinaries 
of another rite may be invited, but have only a consultative vote, un
less the statutes of the Bishops' conference decree otherwise. See, 
after consultation with the diocesan bishops concerned, judges that 
circumstances suggest 

§ 2. The other titular bishops and the Legate of the Roman Pontiff are not 
by law members of the Bishops' conference. 

SOURCES: § 1: CD 38 , 2; PCIDSVC Resp., 31 oct. 1970 (AAS 62 [1970] 
793) 
§ 2: CD 38, 2; SOE VII, 2 

CROSS REFERENCES: 

l . Composition 

C OMME NTARY 

Giorgio Feliciani 

The condition of members by the law itself is recognized first in all 
the diocesan bishops and all those who are juridically equivalent to them, 
namely, prelates heading ecclesial communities equivalent to dioceses ac
cording to canon 368 (cf. c. 381 § 2). According to the provisions of the 
Code, this deals with the abbots and territorial prelates and vicars, pre-
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fects and apostolic administrators (cf. cc. 370-371). Afterwards, the Apos
tolic Constitution Spirituali militum curae (II § 1 and III) expressly 
added the military ordinaries to the list. When a see is vacant, the right of 
participation falls to the diocesan administrator since canon 427 § 1 af
fords him, in principle, the rights and duties proper to a diocesan bishop. 

Besides the diocesan bishops and the prelates equivalent to them, 
the membership by law falls also to the coadjutor bishops, who, as is well 
known, have the right of succession (cf. c. 403 § 3), to the auxiliary bish
ops, and to the other bishops who exercise in the territory a "peculiare 
mun us" by order of the Holy See or the bishops' conference. That "mu
nus" can be of very different natures, but since the norm states a partici
pation by law in a permanent organization, it must have a character of 
stability. In contrast, it was argued if it should necessarily affect the entire 
territory of the Conference, or if it should refer to only a part of it. In real
ity in this terrain the Council preferred to leave a certain margin of discre
tion to the different episcopates, which, in fact, have adopted various 
solutions in their statutes. 

Paragraph 2 expressly excludes from the number of members by law 
the pontifical legate and all remaining titular bishops. However, as far as 
the bishops emeriti are concerned (cf. c. 402 § 1), mp Apostolos suos con
sidered it appropriate that the statutes allow for their "presence" with a 
consultative vote, and recommended that "particular care should be taken 
to enable them to take part in some study commissions, when these deal 
with issues in which a bishop emeritus is particularly competent." More
over, the PCILT, in its response of July 2, 1991, specified that the bishops 
emeriti can be elected by the Conference as members of the ordinary gen
eral assemblies of the Synod of Bishops ( cf. c. 346 § 1) .1 

Regarding the pontifical legate-whom canon 364, 3° obliges to 
maintain intense relations with the Conference, offering it all possible 
help-the mp Sollicitudo omnium Ecclesiarum, VIII, number 2 obliges 
him to be present at the initial session of each general assembly, reserving 
in any case the possibility of his participation in other acts of the Confer
ence at the invitation of the Conference or by mandate of the Holy See. It 
requires, moreover, that he be informed in a timely manner of the agenda 
of each assembly and that he receive a copy of the corresponding acts. 

It is somewhat difficult to specify in a totally clear and unequivocal 
way the title-holder for participation in the Conferences. In effect, all the 
provisions of canon 450 faithfully reproduce the provisions of the Council 
( cf. CD 38, 2) that searched for a compromise among many opposing posi
tions, which favored, respectively, the rank derived from episcopal ordina
tion and authority of the prelates heading the particular churches. 

1. Cf. Comm. 23 (1991), p. 140. 
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The doctrine of collegiality, no doubt, exercises its influence, since 
the "peculiare munus" implies the title of participation only when it is ex
ercised by a consecrated bishop. Nevertheless, episcopal ordination is not 
the only relevant factor, since, on one hand, it must be accompanied by at 
least the fact of being the head of a "peculiare munus" and, on the other, it 
is not required for the prelates equivalent to diocesan bishops. 

It can be affirmed, therefore, that the right of participation is based 
on the fact of heading a specific munus of an episcopal character accord
ing to the particular churches represented at the Conference, such as is 
implicitly, but clearly, affirmed in the definition itself of Conference 
( cf. c. 44 7) described as an organization in which the bishops jointly exer
cise functions of a pastoral nature. 

These conclusions are confirmed by the response of the PCIDSVC of 
October 31, 1970.2 There, it was affirmed, in effect, that the Conferences, 
since they are episcopal organizations, must be composed exclusively of 
bishops and prelates juridically equivalent to them; and, at the same time, 
it is specified that priests, religious, and lay faithful can participate in the 
assemblies, but only in the capacity of guests to examine certain issues 
and with an exclusively consultative vote.3 Thus, the value of "competent 
collaboration that, in various sectors, is rendered to the bishops, in the 
heart of the bishops' conference, by priests, lay faithful, and religious, 
both men and women" is implicitly recognized. 4 Such collaboration as
sumes particular importance for religious since canon 708 contemplates 
that the conferences of their major superiors will establish opportune 
forms of coordination and cooperation with the bishops' conferences. 5 

2. Participation of bishops of the Eastern Rite 

From all conciliar texts it is clear that the institution of the Confer
ences essentially effects the Latin Church, since in the Eastern Catholic 
Churches their functions are generally performed by the patriarchal syn
ods and other analogous collegial organizations.6 Nevertheless, Vatican II 
(cf. CD 38,2) clearly and coherently refused to affirm this principle, and 
with the purpose of promoting the organizational collaboration of the 

2. AS 72 (1970), p. 793. 
3. Cf. also the letter sent to the Presidents of the bishops' conferences by the CpE, also in 

the name of the CGE, La Congregazione per i Vescovi, 21 .VI.1999, in AAS 91 (1999), pp. 996-
999. Number 12 therein provides that those who "are not members of the Conference could, 
as an exception and in special cases, participate in some sessions of the plenary Assembly of 
the Conference or its Commissions only with a consultative vote." 

4. JOHN PAUL II, Ai vescovi del Brasile, July 10, 1980, nos. 4-5, in Insegnamenti di 
Giovanni Paolo II, ff, III, 2 (Vatican City 1979), pp. 220 and 224. 

5. Cf. MR, 63-65. 
6. Cf. CCEO, cc. 102-113, 140-145, 164-172. 
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bishops of Latin Rite, predominant in a certain territory, with the hierar
chies of the minority rituals existing within it, provided that they should 
participate with equal rights in the bishops' conferences of any rite. 

This provision caused much confusion. It was observed that many of 
the decisions about the competence of the Conferences referred exclu
sively to the Latin Church (as, for example, those relative to the liturgy) 
and were not understood, therefore, as enabling the Eastern bishops to 
contribute with their vote to the assumptions of decisions that did not 
concern them. Regarding the subjects of common interest, it was empha
sized that the submission of the prelates of minority rituals or the deci
sions of assemblies composed mostly of bishops of a different rite could 
be damaging to the lawful autonomy of their Churches. 

Therefore, the provision of canon 450 turned out to be appropriate, 
which, on the one hand, limits the participation by law of the prelates of 
Latin Rite, and on the other, expressly agrees that the Eastern prelates are 
invited but only with a consultative vote. 

For the rest, the norm is not formulated in an absolute way, but con
ditioned by the absence of specific provisions on the statutes of the Con
ference. In effect, the legislator has not wanted to exclude categorically 
all possibility of resorting to different solutions due to the great variety of 
situations that can present themselves since, next to countries with mi
norities of little importance from the numerical point of view (e.g., Italy), 
others exist in which these assume a notable amount ( e.g., India and Can
ada), and others in which there exists a simultaneous presence of diverse 
Catholic rites (e.g., the Middle East). 

It is not specified if the statutes can be separated from the general 
norm only in order to attribute a deliberative vote to the Eastern bishops 
or also to exclude them from any form of participation. Nevertheless, it 
seems more reasonable to think that only the first case is proper, which 
has already found specific application in the statutes of the Bishops' Con
ference of Italy of 1985. 7 

Last, it must be remembered that the organizational collaboration of 
the Latin bishops with the prelates of another rite can be assured also by 
different ways of participation by the latter in the bishops' conferences, in 
particular through the "periodici conventus" foreseen by canon 322 § 1 of 
the Codex canonum Ecclesiarum orientalium, 1990, which specifies and 
develops an instruction already contained in Christus Dominus 38, 6. 

7. Cf. Enchiridion della Coriferenza Episcopale Italiana, III (Bologna 1986), p. 1328 
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Quaelibet Episcoporum conferentia sua conficiat statuta, 
ab Apostolica Sede recognoscenda, in quibus, praeter 
alia, ordinentur conferentiae conventus plenarii habendi, 
et provideantur consilium Episcoporum permanens et se
cretaria generalis conferentiae fini consequendo effica
cius consulant. 

Each Bishops' conference is to draw up its own statutes, to be reviewed 
by the Apostolic See. In these, among other things, arrangements for the 
plenary meetings of the Conference are to be set out, and provision is to 
be made for a permanent committee of bishops, and a general secretariat 
of the Conference, and for other offices and commissions by which, in the 
judgement of the Conference, its purpose can more effectively be 
achieved. 

SOURCES: CD 38, 3; ES I, 41  § §  1 et 2; DPMB 211 

CROSS REFERENCES: 

1 .  The statutes 

COMME NTARY 

Giorgio Feliciani 

The Council and, following in its tracks, the Code, have not wanted 
to regulate exhaustively the institution of the Conferences and have lim
ited themselves to establishing a few essential principles. This was a real
istic option, which stemmed from the statement of the impossibility of 
regulating in an absolutely homogeneous way the realities that were pre
sented in various countries with notably diverse characteristics regarding 
origin and traditions, number of participants, pastoral exigencies, and re
lations with the civil authorities. 

From that it follows that each Conference, to be able to function spe
cifically and to perform its own attributions, is in need of more specific 
norms that, while respecting the universal law, determine, among other 
things, the methods of convening and developing the plenary assembly, 
providing for all the organizations necessary or useful for the life of the 
Conference itself, without forgetting to provide for financial needs. 

The Code, in conformance with what the Council had established 
( cf. CD 38, 3) and owing to the directive principle of leaving broad auton
omy to the particular regulations, entrusted the drafting and publication 
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of those statutory provisions to each one of the Conferences, while reserv
ing to the Holy See only the recognitio of the provisions adopted in that 
respect (for that formula of control, see commentary on c. 455 § 2). 

The statutes of the Conferences have a juridical nature of "ordina
tiones" referring to "universitates personarum" and, therefore, are the re
sponsibility of each bishop (cf. c. 94).1 From the moment they were 
considered as institutions belonging to the hierarchical constitution of the 
Church and were dictated by virtue of a power attributed to the Supreme 
Authority, they had to be considered as having legislative power. 

Therefore, actions must be approved, as several statutes expressly 
provide, by a two-thirds majority, pursuant to canon 455 § 2 for general 
normative acts, with the statement afterwards that the quorum is counted 
exclusively from the members of the Conference that have a deliberative 
vote by universal law (cf. c. 454). 

For an assessment of the statutory output of the various Confer
ences, one should recall that, in light of the investigations carried out up 
to now, it is possible to observe a notable originality on the European con
tinent, with differences, and even anomalies, deserving of close attention, 2 

while the episcopates of other continents seem to display a lesser degree 
of creativity. 3 Anyway, it must be observed that in this field the Confer
ences cannot be limited, certainly, to a mechanical repetition of the provi
sions of universal law, of the Archetypon statui prepared by the Holy See,4 

but care must be taken also against an excessive multiplication of norms 
that would eventually encourage it to become bureaucratized. 

Finally, it should be noted that, pursuant to no. 4 of the Complemen
tary Norms contained in mp Apostolos suos, the bishops' conferences are 
required to review their statutes "in order that they may be consistent with 
the clarifications and norms of the present document as well as the Code 
of Canon of Law." Subsequently, the CB ( also on behalf of the CEP) gave 
precise directions in this respect. 5 

2. The permanent bodies of bishops' conferences 

The plenary assembly is in no position to assure directly and com
pletely the common continuous action required by the institutional end of 

1. The Directory DPMB, no. 211, b), emphasizes the responsibility of the Bishop to 
observe the statutes faithfully and to accept promptly the duties derived from them. 

2. This was affirmed by Mons. M. Costalunga, at the time subsecretary of the SCB, in the 
Prologue to R. ASTORRI, Gli statuti delle conferenze episcopali, I. Europa (Padova 1987), 
p. XIII. 

3. Cf. I. !BAN, Gli statuti delle conferenze episcopali, II. America (Padova 1989), p. 54. 
4. Published by M. CosTALUNGA, "De episcoporum conferentiis," in Periodica de re 

morali, canonica, liturgica 49 (1968), pp. 277-280. 
5. Cf. Litt. La Congregazione per i Vescovi 
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the Conferences. In effect, this assembly is constituted only for a few days 
a year, since the bishops cannot remain far from their dioceses for too 
long a time. 

Consequently, canon 451 imposes on every Conference the obliga
tion of providing in the statutes of the institution for a permanent episco
pal committee, a secretary-general, and, moreover, all of the offices or 
commissions that might be useful or necessary. 

The Code, following the Council, wanted to limit itself to this vague 
and generic direction to respect the various needs of the different episco
pates, which adopted the most disparate solutions. Thus, in some coun
tries there is a complete lack of offices and commissions, and in the 
various statutes the attributions of the permanent bodies are not identical. 
On the other hand, it should be emphasized that, in singular contrast to 
this orientation, the institution of the permanent committee is obligatory, 
even though the smaller episcopates may not see its necessity. 

The lack of a common discipline makes a common orientation diffi
cult in matters connected to the institution of the permanent bodies; these 
matters, nevertheless, are necessary to confront critically, especially be
cause of the relation of the permanent bodies to the plenary assembly. 

Regarding the principles, the terms of this relation are extremely 
clear since not only do the Council and Code assign a well-defined subor
dinate role to the permanent bodies, but moreover all the statutes ex
pressly affirm the supremacy of the assembly ( cf. commentary on c. 453). 
Nevertheless, grave problems can come up in practice. In effect, it is evi
dent that when the assemblies are very numerous, the bodies responsible 
for the formulation of the agenda, instructions, and the presentation of the 
various themes, and for the management of the meeting, exercise a nota
ble influence over the orientation and the development of the debate, as 
well as over the respective conclusions. 

The mp Apostolos suos also contains an admonition to "avoid the bu
reaucratization of the offices and the commissions acting in plenary meet
ings," noting "the essential fact that the Bishops' conferences with their 
commissions and offices exist to help the bishops and not to replace 
them."6 

In order to counteract the proliferation of bureaucracies and oligar
chies that would end up limiting the actual joint responsibility of the en
tire episcopate in conducting the life of the Conference, it is absolutely 
necessary that the functions of the permanent bodies be limited as much 

6. MP Apostolos suos, no. 18. This is further affirmed in the letter La Congregazione per i 
Vescovi, no. 8, which "recommends against reproducing at the Conference level, the 
organization established by the universal legislation for the curias and the diocesan organs, 
where all the members of the people of god, taking into account their ecclesial status, can 
and should cooperate in fulfilling the mission of the Church." 
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as possible by the statutory provisions, so that the plenary assembly can 
always direct and control their activity. Nevertheless, this condition is not 
easily accomplished in Conferences where the need to def end the prerog
atives of the assembly-which can be convened neither rapidly nor fre
quently-collides with the need to assure adequately all the required 
services for united action in a large episcopate, and of permitting an op
portune taking of positions on urgent matters that could possibly be put 
forth. 

In these situations the most efficacious guarantee against the consti
tution of episcopal oligarchies is constituted by the election of the bishops 
responsible for permanent functions for a certain time by the plenary as
sembly, by which, in this manner, the freedom of bishops of confirming or 
revoking their confidence in them is reserved. And from this point of view 
it is a shame that the Code expressly contemplates election only for the 
appointment of the president and secretary-general, without specifying 
that such an appointment must be done for a certain time (cf. c. 452 § 1). 

In contrast to what occurs in the case of the permanent council 
(c. 457) and the general secretariat (c. 458), the commissions are not the 
object of any specific provision. 

From an examination of the statutory norms, it turns out that, while 
the permanent council and the general secretariat represent a relatively 
homogeneous structure in each country and perform functions that affect, 
although at different levels, the entire life of the Conference, the commis
sions have specific competences, and are organized in very different ways, 
dictated both by the nature of the functions that are entrusted to them and 
by the characteristics of the different episcopates. In particular, only the 
largest Conferences are endowed with genuine and proper episcopal com
missions, since in those constituted by few members those organizations 
are made up of priests, religious, and lay faithful that conduct their activ
ity presided over by a bishop. 7 Within the scope of the Conference itself it 
is necessary, moreover, to distinguish the commissions recommended or 
prescribed by norms of universal law (like the commission for doctrine, 
the best distribution of clergy and missions),8 from those freely instituted 
by the Conference itself for a more efficacious development of its func
tions, and that can even have a merely temporal character. 

7. According to the letter La Congregatione per i Vescovi, no. 9, in order for commissions 
to be denominated as "episcopal," they must consist of Bishops and juridically equivalent 
Prelates. When the number of the members of the Conferences is "insufficient to establish 
those commissions, other organs may be provided (consultors, councils . . .  ), presided over by 
a Bishop and consisting of presbyters, consecrated persons, laypersons, " which may not 
under any circumstances be called "episcopal." 

8. Cf. SCDF, Instr. Litteris apostolicis, February 23, 1967, in Enchiridion Vaticanum, II 
(Bologna 1966ft), pp. 824-827; SCCong, Directive Notes, Postquam Apostoli, March 25, 1980, 
no. 18, in AAS 72 (1980), p. 357. 
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In any case, the assembly reserves to itself the broadest powers over 
the commissions, while attributing to itself directly the functions of insti
tuting them, suppressing them, approving their programs, and controlling 
their activity. Its supremacy would be , thus, appropriately assured; but 
after close analysis, the reality in not a few countries is very different, to 
the point of making one think that, among the various permanent bodies, 
the commissions are precisely the ones that present the gravest problems. 

In effect , in some statutes, their competences are indicated in very 
broad and generic terms, and include the management of the organiza
tions-like departments, offices, and national services-that can pro
foundly influence the religious life of a country, while stating the ordinary 
exercise of the episcopal ministry itself. And in that regard we must em
phasize that, while the functions of the permanent council mostly ref er to 
the internal life of the Conference, the activity of the commissions affects, 
often directly, the specific development of pastoral action, as is evident 
even in its denominations. 

On the other hand, the episcopates on occasion have shown them
selves to have a tendency to leave these organizations a radius of action so 
wide, that the bishops have renounced the direct exercise of the certain 
responsibilities to entrust them to certain prelates considered especially 
worthy of trust on account of their specific competency. This is a ten
dency specifically rejected by the organizations entrusted with the official 
interpretation of the conciliar decrees, which, in two different responses, 
have expressly excluded the commissions from being able to exercise leg
islative functions.9 

This tendency reveals a conception of the bishops' conference more 
as an instrument to guarantee the efficaciousness of the ecclesiastical 
structures at a national level, than as a place of joint exercise of the epis
copal ministry in a context of effective co-responsibility. Such a concep
tion can favor, through the system of delegation, a fragmentation of the 
episcopal ministry that casts a shadow over its sacramental character and 
its united nature. It is, thus, opportune, that in all parts of the world the 
tasks of the commissions be strictly delimited, so that the function of ser
vice in relation to the episcopate is accented with the eventual responsi
bility for the management of determined sectors of religious life and 
pastoral activity which develops in a country. 

9. Cf. Central Commission for the coordination of postconciliar works, Resp. Utrum 
po testas, June 10,  1966, in AAS 60 (1968), p .  361 ;  PCIDSVC, Resp. Utrum po testas, 
October 2 1 ,  1979, in AAS 72 (1980), p .  106. For the legislative power of the Conferences, 
cf. C. 455. 
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§ 1.  Quaelibet Episcoporum conferentia sibi eligat prae
si de  m ,  determinet quisnam, praeside legitime 
impedito, munere pro-praesidis fungatur, atque se
cretarium generalem designet, ad normam statuto
rum. 

§ 2.  Praeses conferentiae, atque eo legitime impedito 
pro-praeses, non tantum Episcoporum conferentiae 
conventibus generalibus, sed etiam consilio perma
nenti praeest. 

§ 1. Each Bishops' conference is, in accordance with the statutes, to elect 
its president, and to determine who, in the lawful absence of the pres
ident, will exercise the function of the pro-president, and to designate 
a general secretary. 

§ 2. The president of the Conference or, when he is lawfully impeded, the 
pro-president, presides not only over the general meetings of the 
Bishops' conference but also over the permanent committee. 

SOURCES: 

CROSS REFERENCES: 

COMME NTARY ------

Giorgio Feliciani 

Before all else, the present canon envisions that the office of presi
dent is to be elective; but such a principle, though formulated in absolute 
terms, suffers from several instances of being repealed, even in the stat
utes approved after the promulgation of the new Code. In effect, in Italy 
the Pontiff appoints the president; and in Belgium (where the Conference 
gathers together the bishops of a single ecclesiastical province) the presi
dent by law is the metropolitan of the province. 

Regarding the functions of the president, the Code in this chapter is 
limited to establishing that he presides over both the meetings of the per
manent council and plenary assemblies, and provides for the opportune 
transmittal of the acts approved in the course of these activities to the 
Holy See ( cf. c. 456). Likewise, the statutes do not devote, in general, 
much attention to this subject, being more concerned with the discipline 
of the procedures of election and specifying the tasks of the president in 
relation to the assembly and permanent council. 
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Nevertheless-as the president of the PCILT has emphasized1-this 
office assumes a notable importance in the life of the Conference, since it 
establishes, among other things, the Conference's representation, the sen
sitive responsibility to resolve matters where there is an impasse due to 
parity in votes obtained on two opposing opinions (cf. c. 1 19, 2°), and par
ticipation by law in the extraordinary general assemblies of the Synod of 
Bishops.2 

These considerations led the CPI to conclude that the functions of 
president and vice-president cannot be entrusted to an auxiliary bishop 
and therefore are reserved for the members pleno iure of the Conference, 
that is, for those who have a deliberative vote by universal law (cf. c. 454).3 

In this regard, the letter La Congregazione per i Vescovi, number 7, found 
it necessary to specify that, "when the president and the vice-president ... 
cease in the office of diocesan bishop, they also cease as president and 
vice-president of the conference." 

The present canon requires also that the secretary-general be 
elected. For this office, cf. c. 458. 

1. Cf. Card. CASTILLO LARA, De episcoporum conferentiarum praesidentia, in Comm. 21 
(1989), pp. 94-98. 

2. Cf. OS (1969), art. 5 § 2. 
3. Cf. response Utrum Episcopus Auxiliaris, of May 23, 1988 (see Appendices, 2) and 

the mp Apostolos suos, no. 17. 
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Conventus plenarii Episcoporum conferentiae habean
tur semel saltem singulis annis, et praetera quoties id 
postulent peculiaria adiuncta, secundum statutorum 
praescripta. 

Plenary meetings of the Bishops' conference are to be held at least once a 
year, and moreover as often as special circumstances require, in accor
dance with the provisions of the statutes. 

SOURCES: 

CROSS REFERENCES: 

COMME NTARY ------

Giorgio Feliciani 

The Council, on declaring it useful that "in all parts of the world the 
bishops of each country or region would meet regularly" (CD 37), men
tions the plenary assembly in the same description of the Conference. In 
effect, its function is so essential for the life of this institution that the 
statutes of the various Conferences, with different terminology but with 
absolute unanimity of thought, recognized the plenary assembly as the su
preme, principal, and ordinary body, that has all the powers and all 
the faculties and that, in the ultimate analysis, is identified with the 
Conference itself. 

Therefore, it is easily understood that not only the Code, but also the 
statues refuse to fix its competences in a detailed and exhaustive manner, 
limiting itself to mentioning the most important functions, like the issuing 
of documents in the name of the entire episcopate, approval of national 
pastoral plans, or election of the members of the permanent organs. 

So that the Conference can realize its institutional ends, the plenary 
assembly requires that it be convened not only periodically, as is expressly 
envisioned by the Council, but with some frequency. Consequently, the 
Code establishes that the bishops must meet at least once a year, and, 
moreover, if special circumstances warrant it, according to the procedures 
envisioned by the statutes for the convening of extraordinary assemblies. 

Note that, regarding the frequency of the meetings, there are various 
factors that condition its utility-thus, the importance of common prob
lems and the availability of the bishops for effective collaboration-as 
well as the facility of its being convened. The process of convening a 
meeting, especially in the very large Conferences, can become hindered 

1010 



FELICIANI Tit. II. Ch. IV. Conferences of Bishops c. 453 

by the inevitable complexity of organization, by the size of the territory 
and difficulties in communication. 

Universal law deals with the procedure of the assemblies solely with 
respect to juridically binding decisions and doctrinal declarations 
( cf. commentary on c. 455). Consequently, regarding those deliberations 
of a different nature which are not otherwise provided for in specific stat
utes, the general norm of canon 119,  2° will apply, which requires the fa
vorable vote of the absolute majority of those present who, in turn, must 
constitute the majority of those who have a right to vote. 



c. 454 
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§ 1.  Suffragium deliberativum in conventibus plenariis 
Episcoporum conferentiae ipso iure competit Epis
copis dioecesanis eisque qui iure ipsis aequiparan
tur, necnon Episcopis coadiutoribus. 

§ 2.  Episcopis auxiliaribus ceterisque Episcopis titulari
bus qui ad Episcoporum conferentiam pertinent, suf
fragi um competit deliberativum ant consultivum, 
iuxta statutorum conferentiae praescripta; firmum 
tamen sit eis solis, de quibus in § 1 ,  competere suf
fragium deliberativum, cum agitur de statutis confi
ciendis ant immutandis. 

§ 1. By virtue of the law diocesan bishops, those equivalent to them in law 
and coadjutor bishops have a deliberative vote in plenary meetings of 
the Bishops' conference. 

§ 2. Auxiliary bishops and other titular bishops who belong to the Bish
ops' conference have a deliberative or consultative vote according to 
the provisions of the statutes of the Conference. Only those men
tioned in § 1, however, have a deliberative vote in the making or 
changing of the statutes. 

SOURCES: § 1: CD 38, 2 
§ 2: CD 38, 2 

CROSS REFERENCES: 

COMME NTARY ------

Giorgio Feliciani 

The episcopal ministry specifically exercised not only constitutes a 
title to participation, but it also determines a "hierarchization" of the 
members to whom are granted rights differentiated according to diverse 
importance of their offices, such that the positions of the bishops who 
head dioceses and the ecclesial communities equivalent to them, as well 
as those of the coadjutors, are clearly favored. 

In effect, the Code has followed the Council ( cf. CD 38, 2) by reserv
ing a deliberative vote to these bishops, leaving to the statutes the faculty 
of attributing a deliberative vote to other members of the Conference. The 
appropriateness of this attribution should be carefully assessed inasmuch 
as, under mp Apostolos suos, no. 17, "the proportion between diocesan 
bishops and auxiliary and other titular bishops should be taken into 
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account , in order that a possible majority of the latter may not condition 
the pastoral government of the diocesan bishops." 

In any event, when it is a matter of approving or modifying the stat
utes, the deliberative vote remains, in any case , reserved, pursuant to 
canon 454 § 2 ,  to those who have such vote by universal law ( diocesan 
bishops, prelates equivalent to bishops, and coadjutors). This limitation is 
absolutely inevitable if it is considered that, as has already been noted, it 
is left precisely to the statutes to establish if the other members of the 
Conference should have a deliberative vote. 

Regarding the specific problem of the position granted to the coadju
tors ( criticized by many council fathers) became understandable from the 
dual perspective of the assimilation of the local ordinaries and of the dis
crimination towards the auxiliaries, if one thinks about the innovations in
troduced by Vatican II in the regulations regarding the coadjutors and 
auxiliaries. 

In effect , after Vatican II (cf. CD 25-26 and cc. 403-411), it can no 
longer be affirmed that, sede plena, these bishops have the same preroga
tives, since the coadjutor not only has the right of succession, but he also 
participates in a more precise way in the responsibilities of the diocesan 
bishop , who must always appoint him vicar-general and consult him on 
matters of great importance. The argument , nevertheless, is not valid in 
the case of the auxiliary with special faculties envisioned in canon 403 § 2, 
and it is one of the reasons that lead to doubt about the opportune nature 
of the introduction of this figure which was desired by the legislator. 
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§ 1.  Episeoporum eonferentia deereta generalia ferre 
tantummodo potest in eausis, in quibus ins univer
sale id praeseripserit ant peeuliare Apostolieae 
Sedis mandatum sive motu proprio sive ad petitio
nem ipsius eonferentiae id statuerit. 

§ 2. Deereta de quibus in § 1 ,  ut valide ferantur in plena
rio eonventu, per duas saltem ex tribus partibus suf
fragiorum Praesulum, qui voto deliberativo fruentes 
ad eonferentiam pertinent, proferri debent, atque 
vim obligandi non obtinent, nisi ab Apostoliea Sede 
reeognita, legitime promulgata fuerint. 

§ 3. Modus promulgationis et tempus a quo deereta vim 
suam exserunt, ab ipsa Episeoporum eonferentia de
terminantur. 

§ 4. In easibus in quibus nee ins universale nee peeuliare 
Apostolieae Sedis mandatum potestatem, de qua in 
§ 1 ,  Episeoporum eonferentiae eoneessit, singuli 
Episeopi dioeeesani eompetentia integra manet, nee 
eonferentia eiusve praeses nomine omnium Episeo
porum agere valet, nisi omnes et singuli Episeopi 
eonsensum dederint. 

§ 1. The Bishops' conference can make general decrees only in cases 
where the universal law has so prescribed, or by special mandate of 
the Apostolic See, either on its own initiative or at the request of the 
Conference itself. 

§ 2. For the decrees mentioned in § 1 validly to be enacted at a plenary 
meeting, they must receive at least two thirds of the votes of those 
who belong to the Conference with a deliberative vote. These decrees 
do not oblige until they have been reviewed by the Apostolic See and 
lawfully promulgated. 

§ 3. The manner of promulgation and the time they come into force are 
determined by the Bishops' conference. 

§ 4. In cases where neither the universal law nor a special mandate of the 
Apostolic See gives the Bishops' conference the power mentioned in 
§ 1, the competence of each diocesan bishop remains intact. In such 
cases, neither the Conference nor its president can act in the name of 
all the bishops unless each and every bishop has given his consent. 
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SOURCES: § 1: CD 38, 4; P0NTIFICIA C0MMISSIO CENTRALIS C00RDINADIS 
POST C0NCILIUM LAB0RIBUS ET C0NCILII DECRETIS INTERPRET
ANDIS, Resp. , 10 iun. 1966 (AAS 60 [1968] 361); PCIDSVC 
Resp. I ,  5 feb. 1968 (AAS 60 [ 1968] 361-362) 
§ 2: CD 38, 4; DPMB 212 
§ 4: c. 101 § 1,2° ; LG 27; CD 38, 4; DPMB 212 

CROSS REFERENCES: 

COMME NTARY 

Giorgio Feliciani 

1. Normative powers of the Conference 

Paragraph 1 of this canon grants the Conference functions of a nor
mative character, sanctioning its power to issue general decrees, both leg
islative (cf. c. 29) and executive (cf. cc. 31-33).1 

The attribution of such power to the Conferences-which until then 
were absolutely lacking in power-encountered lively resistance in the 
conciliar hall because while some fathers denounced the danger of an ex
cessive limitation on the autonomy of each bishop, others observed that 
the pontifical primacy itself was at stake. These two objections were not 
as far apart as it might have first appeared, since they aimed at the same 
result of excluding any intermediate instance between the Pontiff and the 
bishops heading the particular churches. 

Faced with such a complex problem, the Council-and in its tracks 
the Code-adopted realistic and balanced solutions: on one hand, it sanc
tions the normative power of the Conferences, but on the other, it limited 
it to specific and singular subjects, established by universal law or by spe
cial mandates of the Holy See. Therefore, it implicitly recognized that a 
normative competence of a general character exercised by an organiza
tion of a permanent nature like the Conference would have been able to 
impose an unacceptable influence on the responsibility proper to each 
bishop. From there it follows that the legislation of the Conferences will 
necessarily have, in a manner of speaking, an episodic and fragmentary 
character. Otherwise, when the good of the Church in a certain country re
quires a more organic particular regulation, the interested Conference will 

1. In effect, the CPI responded affirmatively to the question "Whether the expression 
'general decrees' in c. 455 § 1, also includes general executory decrees of the sort in cc. 31-
33." Cf. Resp. Patres Pontificiae, July 5, 1985, in AAS 77 (1985), p. 771. 
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always be able to ask the Holy See to approve the convening of a plenary 
council, pursuant to canons 439ff. 

The classification of those powers attributed to the Conference is 
still a subject of much controversy. For some they are ordinary and 
proper, for others they are ordinary and vicarious, and for others they are 
even delegate, ab homine or also a iure.2 This variety of opinions seems 
to be due more to considerations of a technical juridical nature than to 
persistent divergences regarding the theological state of these institu
tions. 

It is not possible to develop here a chart of the multiple specific leg
islative competences attributed to the Conferences. 3 It can merely be reit
erated that the postconciliar codification was intended to leave "an ample 
space of lawful autonomy ... for the particular churches, to which the 
power has been granted to legislate about many subjects that formerly 
were reserved to the Apostolic See. "4 The Conferences have been as
signed, therefore, a role of first rank in putting the new codification into 
practice to the extent that it should be integrated and required according 
to the various demands of the times and places, according to the compe
tences that are attributed to them by numerous canons scattered through
out the different books of the Code. 5 

Otherwise, those attributions are not particularly meaningful since 
in not a few cases the task of the Conferences is reduced to providing dis
cipline for very specific and delimited subjects or to electing among alter
natives that are already specifically defined by the Code itself. 6 In any 
case, they are not only less than some expected, but even less than the 
first draft of the codifying Commission. This is because while the work 
was progressing, many competences envisioned by the schemata that 
were sent to the consultative bodies between 1972 and 1977 disappeared, 
probably because of the prevalence of the concerns for protecting the au
tonomy of the particular churches. 

2. For an overview of the many theses, cf. J. FORNES, "Naturaleza sinodal de los Concilios 
particulares y de las Conferencias episcopales," in La synodalite. Actes du VII congres 
international de Droit canonique, in L'Annee canonique hors serie, I (1992), pp. 340-346. 

3. Cf. "listes indicatives" attached to Seer. St., Litt. Certaines conferences, November 8, 
1983, in Comm. 15 (1983), pp. 137-139. Also cf. Codex iuris canonici fontium annotatione 
et indice analytico- alphabetico auctus (Vatican City 1989), pp. 552-553, entry "Conferentia 
Episcoporum - normas statuere potest." 

4. Mons. R. CASTILLO LARA, Pro-President of the Commission on codification, expressed 
this opinion when the new Code was officially presented, in Comm. 15 (1983), p. 33. 

5. For the directives issued by the Holy See in this regard, cf. Seer. St., Litt. Certaines 
Conferences, cit., pp. 135-136. 

6. Cf. J. MANZANARES, "Las Conferencias episcopales en el nuevo C6digo de derecho 
can6nico," in Raccolta di scritti in onore di Pio Fedele, I (Perugia 1984), p. 530; regarding 
the activity developed in the conferences, cf. J.T. MARTIN DE AGAR, Legislazione delle 
conferenze episcopali complementare al C.I. C. (Milan 1990). For complementary norms 
promulgated by English language bishops' conferences, see Volume V, Appendix 3. 
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Nevertheless, the possibility must not be excluded that in the near 
future this situation could evolve positively, at least at the level of pontifi
cal particular law. In effect, it is meaningful that some concordat agree
ments signed by John Paul II attributed to the Conferences of the 
respective countries normative competences in subjects of notable impor
tance for the life of the Church and for civil society. 7 

2. The methods of exercising the normative function 

The exercise of normative power by the Conferences finds notable 
limits also from other points of view. In the first place, it is the exclusive 
competence of the plenary assembly, and can in no way be delegated to 
other bodies. 8 A clear affirmation of the central and irreplaceable role of 
the plenary assembly can be found in this "reservation," so as to avert the 
danger that, due to the difficulty of gathering together the entire episco
pate and for the urgency of providing a discipline on some subjects, the 
legislative functions would in fact come to be concentrated in the hands of 
a few bishops, who would find no difficulty in determining all the activity 
of the Conference. 

It is required, moreover, that the juridically binding decisions be 
based on a wide consensus since not only is a two-thirds majority required 
(as it happens in other deliberations of the greatest importance, like the 
election of the Pontiff or the documents of Vatican II), but also that the 
quorum be computed not on the number of voters, but on the number of 
members of the Conference with a deliberative vote , with the conse
quence that null votes, abstentions, and absences themselves end up being 
votes in contra. It should be noted that, "given the proper nature of the 
bishops' conference, one of its members could not delegate his functions 
to another." Nevertheless, in Conferences "consisting of a small number of 
members," the statutes may provide "as an exception to that provision, 
[for] delegation to a bishop who is a member of the Conference, or also to 
the Vicar general of the diocese, but only to communicate the opinion of 
the principal." Therefore, under no circumstances would the representa
tive "have the right to vote in the name of the principal when it is a matter 
of binding legislative norms, " as well as in the case of doctrinal state
ments, which we will discuss shortly. 9 

7. Cf. G. FELICIANI, "Prospettive di sviluppo del diritto particolare ad opera delle 
Conferenze episcopali," in Folia canonica 2 (1999), pp. 23- 31 .  

8. The delegation of that power to the commissions was already explicitly excluded by 
the Central Commission for the coordination of postconciliary work in its reply Utrum 
potestas, June 10, 1966, in AAS 60 (1968), p. 361 .  

9. Litt. La Congregazione per i Vescovi, no. 6. 
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Finally, it was envisioned that the general decrees, once approved in 
the plenary assembly, would obtain the recognitio of the Holy See, 10 in 
conformity with provisions already established some time ago for particu
lar councils ( cf. c. 446). The conciliar provision received in this disposi
tion of the Code had led to notable doctrinal divergences: while some 
considered that the recognitio was required ad validitatem, others con
sidered it necessary only ad liceitatem. Canon 455 § 2 resolves the issue 
by establishing that the decisions of the Conference lac k  the coercive 
power if they have not been lawfully promulgated, and by expressly indi
cating the recognitio as a requirement for lawfulness. 

On the other hand, this step does not transform the decisions of the 
Conference into pontifical acts. It does not have, in effect, the function of 
conferring binding force or greater authority on the decisions, but only 
that of permitting the Holy See to confirm that they do not contain any
thing contrary to the good of the Church, or less consonant with it, and in 
particular nothing contrary to the unity of the faith and communion. Spe
cifically, the recognitio is granted within the scope of their respective 
competences by the congregations for the Eastern Churches, for bishops, 
and for the evangelization of peoples, after having submitted the decisions 
of the Conferences to the examination of the PCILT and having consulted 
the other dicasteries of the Roman Curia interested ratione materiae. 11 

The determination of the methods of promulgation and of duration 
of the vacatio are left entirely to the bishops' conference by canon 455 § 3. 
Hence it can be deduced that the Conference could establish, for all its 
general decrees which do not provide otherwise, a period of vacatio dif
ferent from that envisioned by canon 8 § 2 for particular laws. 

So that this exposition is complete, we must remember that the vari
ous canons of the Code attributed functions of an administrative kind to 
the Conference ref erring to particular cases, which can imply the issuance 
of singular decrees ( cf. c. 48).12 The respective decisions, since they are 
not general decrees, are not subject to the norms of canon 455, and conse
quently they are adopted, in the absence of specific statutory dispositions, 
pursuant to canon 119. They do not require, unless it is otherwise estab
lished, the recognitio of the Holy See.13 Otherwise, the Code Commission 
refused expressly to assign the Conference tasks of an administrative na-

10. For this institution, cf. J. MANZANARES, "En tomo a la 'reservatio papalis' y la 
'recognitio," in Iglesias locales y catolicidad. Actas del Coloquio Internacional celebrado en 
Salamanca, 2-7 de Abril de 1991 (Salamanca 1992), pp. 329-361. 

11 .  Cf. PB 58 § 1, 82, 89, 157. 
12. Cf. Codex iuris canonici fontium annotatione . . .  , cit., p. 553, "Conferentia 

Episcoporum-aliae competentiae." 
13. Cf. P. KRAMER, "Las conferencias episcopales la Santa Sede," in Naturaleza y futuro de 

las conf erencias episcopales. Actas del Coloquio Internacional de Salamanca (3-8 de enero 
de 1988), Salamanca 1988, pp. 167-181. 
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ture that could foster the creation of a kind of national curia which was 
considered absolutely inopportune.14 

3. The problem of doctrinal authority 

The Conferences carry out a function of great importance also in the 
areas where they do not exercise legislative power since, as John Paul II 
has emphasized, they are intended to confront the issues that arise in the 
lives of people and society, keeping God in mind and not neglecting to 
treat opportunely and securely the problems proper to the life of the 
Church. To the Conferences, in effect, falls the function of representing in 
the most genuine way the episcopate before the other institutions, not 
only ecclesial, but civil as well. 15 

In this respect, it appears significant that mp Apostolos suos, no. 15, 
at exactly the same time that it recognizes that "it is not possible to give an 
exhaustive list of the issues which require such cooperation [by the bish
ops] , "  specifically mentions among the issues that currently call for the ac
tion of Conferences "relations with civil authorities, the defense of human 
life, of peace, and of human rights, also in order to ensure their protection 
in civil legislation , the promotion of social justice." 

In the exercise of such a broad ambit of competences and responsi
bilities, it is inevitable that the Conferences be concerned with the doctri
nal orientation of the faithful, as well; and in fact, they always have. In this 
regard, the mp Apostolos suos acknowledges that "the joint exercise of the 
episcopal ministry also involves the teaching office,"  as otherwise pro
vided in the "fundamental norm" of canon 753. It then notes that in this 
area the pronouncements of the Conferences should be kept within pre
cise limits, because "while being official and authentic and in communion 
with the Apostolic See, these pronouncements do not have the character
istics of a universal magisterium." Lastly, it specifies that, "in order that 
the doctrinal declarations of the Conference of Bishops ... may constitute 
authentic magisterium and be published in the name of the Conference it
self , they must be unanimously approved by the bishops who are mem
bers, or receive the recognitio of the Apostolic See if approved in plenary 
assembly by at least two thirds of the bishops belonging to the Conference 
and having a deliberative vote."16 

These procedural provisions deserve particular attention because 
they introduce a new "criterion for distinguishing among the members by 
law" and, therefore, "represent an innovation worth stressing in the way of 

14. Cf. Comm. 15 (1983), p. 84. 
15. Cf. Ai vescovi del Brasile, July 10, 1980, in Insegnamenti di Giovanni Paolo II, III, 2 

(Vatican City 1979ff), pp. 217 and 222. 
16. Cf. Litt. Apostolos suos, nos. 21-22 and IV, art. 1. 
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conceiving, speaking as a whole, the bishops' conferences." Unanimity re
quires, in fact, only "the bishop members, excluding from the count ... 
other possible members by law of the Conference,"  such as the diocesan 
administrators and the prelates who preside over a particular church assi
miliated to the diocese ( cf. c. 368) if they do not have episcopal status. 
Then this favors the auxiliary bishop "who is not primarily responsible for 
the pastoral guidance of a community" over "the one who is immediately 
guiding a portion of the people of God." Moreover, it allows for the vote of 
an auxiliary bishop, albeit deprived of a deliberative vote, to prevent unan
imous approval of a declaration on which all the diocesan bishops 
agreed.17 

In any case, it should be stressed that the specific methods that have 
been observed by the Conferences in exercising their doctrinal function 
were not always exempt from criticism. In several countries the collective 
documents became excessively frequent and tiresome. They frequently 
faced subjects of great sensitivity to public opinion, not susceptible to 
unanimous assessments. Some episcopates, moreover, adopted very con
troversial procedures in drafting the texts, by publishing preparatory 
drafts and soliciting suggestion from the faithful. Besides this, some posi
tions were interpreted as contrary to pontifical teaching, or at least di
rected toward going beyond its scope. Frequently added to this was the 
fact that even mere commissions published documents, without clear va
lidity or authority. 

In order to remedy these problems, the Holy See, in addition to de
manding the recognitio, 18 has provided that only those declarations "can 
be submitted to a vote in which the bishops, meeting at a Conference, be
lieve that they must tackle new issues and in this way make the message 
of Christ illuminate and guide the consciences of men to provide a solu
tion for new problems that arise with social changes," always seeking "to 
follow the magisterium of the universal Church," as provided in the mp Ad 
tuendam fidem.19 

It is also noted that "no body of the Bishops' conference, outside of 
the plenary assembly, has the power to carry out acts of authentic magis
terium," and that eventual pronouncements by the doctrinal Commission 
not only will necessarily lack that character, but must be expressly autho-

17. Cf. J.I. ARRIETA, Le conferenze episcopali nel motu proprio 'Apostolos suos," in !us 
Ecclesiae 11 (1999), pp. 181-182. 

18. As noted in the mp Apostolos suos, no. 22, that intervention is "analogous"to what is 
required for general decrees and "serves furthermore to guarantee that, in dealing with new 
questions posed by the accelerated social and cultural changes characteristic of present 
times, the doctrinal response will favour communion and not harm it, and will rather prepare 
an eventual intervention of the universal magisterium." For the competent dicasteries in this 
area, cf. Litt. La Congregaziones per I Vescovi, no. 4. 

19. Cf. mp Apostolos suos, nos. 21  and 22. Cf. also Litt. La Congregazione per i Vescovi, 
no. 1. 
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rized by the permanent Council.20 And with respect to the episcopal com
missions in general, there is a desire to reduce the number of documents, 
"in order to avoid their excessive proliferation, as well as due to the diffi
culty, noted extensively, in establishing their degree of authority. "21 Lastly, 
we should note the invitation to carefully avoid "interfering with the doc
trinal work of the bishops of other territories, bearing in mind the wider, 
even world-wide, resonance which the means of social communication 
give to the events of a particular region. "22 

4. The safeguarding of diocesan autonomy 

The disposition of § 4-which proposes the evident goal of safe
guarding personal responsibility and the autonomy of each one of the di
ocesan bishops-can be considered without a doubt as a specification of 
the traditional principle reaffirmed by canon 119 § 3: "Quod autem omnes 
uti singulos tangit, ab omnibus approbari debet." Therefore, it would 
seem to be an absolutely obvious disposition, but in reality it presents im
portant interpretive problems. 

In effect, it must be asked if the Conference can publish a document 
of a nature different from that of the general decrees only when it is 
agreed upon by all its members. In favor of this thesis it could be main
tained that the legislator has considered necessary a participation of the 
Conference exclusively in the subject that have been legislatively attrib
uted to them. Consequently, any position in other fields would be lawful 
only if it were approved by unanimous vote. 

This argument deserves close attention, but even this will not obvi
ate every problem. On the one hand, it seems truly remarkable that non
binding juridical deliberations require a majority much more qualified 
than those required by decisions endowed of legislative validity. On the 
other, the preexisting regulations do not seem to support an interpretation 
like the one described. In effect, the Directory Ecclesiae imago, of the 
Congregation for Bishops, not only does not prohibit the publication of 
documents different from the general decrees even with some bishops dis
sented, but that, on the contrary, it considers that the latter have a certain 
moral obligation to follow the orientation expressed by the majority. 23 

And to this must be added that the Instrumentum laboris regarding the 
theological and juridical statute of the bishops' conferences considered it 

20. Cf. mp Apostolos suos, IV, arts. 203. 
21 .  Litt. La Congregazione per i Vescovi, no. 10. 
22. MP Apostolos suos, no. 22. 
23. Cf. DPMB, 212, b). 
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"too paralyzing" to demand moral unanimity for the publication of docu
ments of a doctrinal nature. 24 

It seems better to consider that in the absence of unanimous ap
proval, the document can be published, but with the specific direction that 
it is agreed upon by only part of the episcopate, and, after having carefully 
assessed the pastoral appropriateness of letting everyone know of the ex
istence of diverging opinions among the bishops. 

24. Cf. SCB, Instrumentum laboris, cit., p. 1302. 
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456 

Tit. II. Ch. IV. Conferences of Bishops c. 456 

Absoluto conventu plenario Episcoporum conferentiae, 
relatio de actis conferentiae necnon eius decreta a prae
side ad Apostolicam Sedem transmittantur, tum ut in 
eiusdem notitiam acta perferantur, tum ut decreta, si 
quae sint, ab eadem recognosci possint. 

When a plenary meeting of the Bishops' conference has been concluded, 
its minutes are to be sent by the president to the Apostolic See for infor
mation, and its decrees, if any, for review. 

SOURCES: LG nep 2; CD 38, 4 

CROSS REFERENCES: 

COMME NTARY 

Giorgio Feliciani 

The obligation to send all the minutes of the plenary assembly to the 
Holy See was not contemplated in the conciliar Christus Dominus, but it 
had been established already several years before the promulgation of the 
Code by the mp Sollicitudo omnium Ecclesiarum VIII. There it was fore
seen that the pontifical legate would receive a copy of the proceedings of 
the assembly so as to become informed of them and to transmit them to 
the Holy See. 

The reasons giving rise to this disposition are various. In the first 
place, it is evident that knowledge of the minutes of the Conference in 
their entirety allows the Holy See to understand clearly and deeply the 
Church's situation in a country and to intervene, if necessary, with sugges
tions and directives, especially regarding matters that, being important to 
several nations, require a common orientation on the part of different 
episcopates. One can recall, for example, the meeting of the representa
tives of the European and North American episcopates, which took place 
at the Vatican in January 1983, to assess the position that had to be taken 
on the public pronouncements regarding disarmament. 1 

Moreover, it must be observed that the need to inform the Holy See 
without delay of the adopted decisions does not refer only to the juridi
cally binding decisions, since after the Council the bishops' conferences 
were converted into a privileged instrument for organic collaboration be
tween the Pontiff and the bishops that the doctrine of collegiality urged. 

1. Cf. the overview published in 30 giorni l (1983), no. 3, pp. 41-48. 
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From this new perspective , the Code expressly envisions the opinion or 
proposal of the interested Conferences for various measures of the Holy 
See, like the establishment of personal prelatures (c. 294), non-territorial 
particular churches (c. 372 § 2), for the appointment of bishops (c. 377 
§§ 2-3), or the creation of ecclesiastical regions (c. 433 § 1). It is a consul
tative function that refers not only to matters of local interest , in a manner 
of speaking , but also to problems of great importance for the universal 
Church. In effect , the rules of the Synod of Bishops call on each Confer
ence to formulate , after a thorough study, its own opinion about items on 
the agenda, and to entrust its expression to those of its members who will 
participate in the assemblies of the synod.2 Moreover, the Apostolic Con
stitution Pastor bonus, in article 26 , commends to the dicasteries of the 
Roman Curia the fostering of frequent relations with the Conferences of 
Bishops, by asking for their opinions in the preparation of the most impor
tant documents of a general character or that specifically affect their terri
tories. 

2. Cf. OS (1969), art. 23. 
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457 

Tit. II. Ch. IV. Conferences of Bishops c. 457 

Consilii Episcoporum permanentis est curae, ut res in 
plenario conventu conferentiae agendae praeparentur et 
decisiones in conventu plenario statutae debite exsecu
tioni mandentur; eiusdem etiam est alia negotia pera
gere, quae ipsi ad normam statutorum committuntur. 

The permanent committee of bishops is to prepare the agenda for the ple
nary meetings of the Conference, and it is to ensure that the decisions 
taken at those meetings are duly executed. It is also to conduct whatever 
other business is entrusted to it in accordance with the statutes. 

SOURCES: CD 38, 3 

CROSS REFERENCES: 

COMME NTARY ------

Giorgio Feliciani 

The permanent committee has the mission of assuring, in the periods 
between the various plenary assemblies, that close collaboration among 
the bishops which constitutes the institutional end of the Conference. 
More specifically, this body-pursuant to the provisions in the statutes
must guarantee the continuity of the activities undertaken, must prepare 
for the plenary assembly, concern itself with the execution of its deci
sions, direct the general secretariat, coordinate the activity of the commis
sions, and supervise the administration of the Conference's resources. 

The statutes envision guarantees of various types against the possi
bility that the committee exceed its functions, transforming itself into an 
oligarchy that undermines in fact the plenary assembly. This is not just 
theoretical, since it can be supported by the desire for a more rapid and in
cisive action and by the confidence of the bishops in their most capable 
and meritorious colleagues. Thus many statutes envision the election for a 
fixed time, and some go beyond, since they require that this kind of assign
ment not be conferred on the same persons for more than two successive 
periods. The advisability of this last provision is, nevertheless, very con
troversial, since the obligatory rotation does not totally exclude the risk of 
episcopal oligarchies, which could exercise their power to get around the 
problem, and in contrast it necessarily involves a grave limitation of the 
freedom of the plenary assembly in designations of the highest impor
tance for the life of the Conference. For the same reason, and a fortiori, 
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the statutes that provide for the participation of non-elective members in 
the committee can also be criticized. 

In any case, the problem of endowing this body with a composition 
that responds to the functions does not seem to have an easy solution, 
since- besides keeping in mind the factors that vary from one country to 
another-it is necessary to combine different needs. In effect, a broadly 
representative character of the committee, even though it avoids concen
tration of functions in the hands of a few persons, in turn inevitably in
volves the reinforcement of its authority, which can result in the lessening 
of the authority of the assembly. In general, to foster effective coordina
tion of all the activities of the Conference, the presidents of the various 
permanent bodies participate in the committee, to which are frequently 
added other members chosen for that function by the assembly or by the 
provincial and regional episcopates. 

Although the statutes try to delimit clearly the competence of the 
committee-defined as an executive body, with delegated powers that 
have to be exercised within statutory boundaries and in conformity with 
the directives of the assembly-its tasks are generally very broad, espe
cially when it is charged with the responsibility of confronting problems 
of an urgent nature, adopting opportune measures, and issuing, if it is 
proper, public declarations. In those cases the committee can find itself in 
a situation of deciding the gravest of issues, which profoundly influence 
the life of the country, putting itself , though provisionally, in the place of 
the plenary assembly, which, afterwards, will not be able to disavow the 
declarations of the committee without creating a crisis of authority and 
credibility for the entire episcopate. 

In any case, it must be observed that the relations between the ple
nary assembly and the permanent committee are not presented every
where in the same terms, since the breadth of power that the latter is 
developed in direct proportion to the number of members of the Confer
ence. In effect, it is evident that where the ordinary assemblies are very 
frequent and the extraordinary assemblies are easily convened, room for 
activity by the committee that does not merely execute the decisions of 
the entire episcopate is necessarily very restricted. Thus, while in the Con
ferences composed of few members there is no committee, or one re
duced to the bare essentials, both in is composition and functions, in the 
larger Conferences, the committee possesses a structure so complex and 
a sum of functions so important that some of them are entrusted to more 
restricted bodies (e.g. , the council of presidency) to assure their timely 
performance. 
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458 

Tit. II. Ch. IV. Conferences of Bishops c. 458 

Secretariae generalis est: 
1 ° relationem componere actorum et decretorum 

conventus plenarii conferentiae necnon actorum 
consilii Episcoporum permanentis, et eadem cum 
omnibus conferentiae praeside ant a consilio per
manenti componenda committuntur; 

2° communicare cum Episcoporum conferentiis fini
timis acta et documenta quae a conferentia in 
plenario conventu ant a consilio Episcoporum 
permanenti ipsis transmitti statuuntur. 

The general secretariat is to: 
1 ° prepare an account of the acts and decrees of the plenary meet

ings of the Conference, as well as the acts of the permanent com
mittee of bishops, and to communicate these to all members of 
the Conference and likewise to record whatever other acts are en
trusted to it by the president or the permanent committee; 

2° to communicate to neighbouring Bishops' conferences such acts 
and documents as the Conference at a plenary meeting or the per
manent committee of bishops decides to send to them. 

SOURCES: 1 °: CD 38, 3; ES I, 41 § 5 
2° : ES I, 41 § 5 

CROSS REFERENCES: 

COMME NTARY 

Giorgio Feliciani 

As a general rule, the function of the general secretariat is clearly 
and expressly subordinated in the statutes to those of the president and 
the permanent committee. Its responsibility is conferred on a single per
son (cf. c. 452 § 1), who is not necessarily a member of the Conference, 
and who has several tasks of a technical character, since he must organize 
and assure all the services indispensable for a beneficial and orderly real
ization of the activity of the Conference. In particular, in accordance with 
the provisions of the statutes, besides those of canon 458, he ensures com
munications of every kind, procures the appropriate reports, guarantees 
the connection between the commissions, fosters relations with the other 
Conferences, and is in charge of the archives. 
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The creation of this figure is indispensable, since a collegial institu
tion cannot handle functions of a continued nature (like those proper to 
the Conference) without creating a stable structure. These functions can 
be guaranteed neither by the permanent committee-which only acts 
when its members are consulted and makes common decisions-nor by 
the president, upon whom other grave responsibilities can fall, like the 
governance of a diocese, frequently of great proportions. 

The ordinary activity of the Conference is entrusted, therefore, to 
the secretary-general, to whom at times is attributed even specific func
tions. In any case, the statutes very clearly exclude his having any power 
of decision, and affirm, in clear terms, his absolute dependence on a per
manent committee, which varies in each Conference according to the di
versity of the situations and local traditions, and which, specifically, can 
be the president, the committee, or also-rarely-the bishop-secretary of 
the Conference, so long as the latter has functions different from those of 
the secretary-general. 

Generally speaking, therefore, one can affirm that the general secre
tariat, though having an essential role, does not present grave problems in 
relation to other parts of the Conference, given its clearly subordinate po
sition. The only serious danger would be that the secretariat become ex
cessively bureaucratic, which would negatively affect the entire life of the 
Conference. But a problem of that kind would be imputable, rather than to 
the secretariat itself, to the offices charged with directing and controlling 
its activity, revealing their inadequacy in performing their functions. 
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459 

Tit. II. Ch. IV. Conferences of Bishops c. 459 

§ 1. Foveantnr relationes inter Episcopornm conferen
tias, praesertim viciniores, ad mains bonnm promo
vendnm ac tnendnm. 

§ 2.  Qnoties vero actiones ant rationes a conferentiis 
inenntnr formam internationalem praeseferentes, 
Apostolica Sedes andiatnr oportet. 

§ 1. Relations are to be fostered between Bishops' conferences, especially 
neighbouring ones, in order to promote and defend whatever is for 
the greater good. 

§ 2. However, the Apostolic See must be consulted whenever actions or 
matters undertaken by Conferences have an international character. 

SOURCES: § 1: CD 38, 5; ES I, 41 § 5; Syn. Bish. Nunc nobis, 27 oct. 1969 
§ 2: ES I, 41 § 4 

CROSS REFERENCES: 

COMME NTARY 

Giorgio Feliciani 

The provisions of this canon, while small in substance, treat in the 
most generic terms a problem of notable importance. 

Collaboration between the Conferences, since they constitute a sub
sequent and broader manifestation of the communion between churches, 
fosters the overcoming, on the part of the episcopates, of possible tempta
tions to particularism. This cooperation is developed with indispensable 
frequency, even from a practical and immediate point of view, to respond 
to the pastoral needs that are important to territories larger that those of 
individual countries. Thus, it is easily understood that such collaboration 
has been structured not only in occasional forms, but also in organic 
forms, through the creation of organizations for that end on an interna
tional and even a continental level. In the judgment of the International 
Theological Commission, 1 these assemblies proposed in our time, and 
characterized by "the unification and organization of large geopolitical ar
eas," "a specific future of the unity of the Church in the diversity of cul
tures and of human situations." 

1. "Themata selecta de ecclesiologia," October 7, 1985, no. 5.3, in Enchiridion 
Va ticanum, IX (Bologna 1966ft) pp. 1672-1675. 
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Presently there exist eight international meetings of African Confer
ences; two federations that unite, respectively, the Conferences of Asia 
and Oceania; a Latin American Episcopal Council; an episcopal secretariat 
for Central America and Panama; and two organizations for the European 
continent. The first of the latter (Council of the European Bishops' confer
ences: C.C.E.E.) unites the episcopates of the East and the West, while the 
second (Commission of the Episcopate of the European Community: 
COM.E.C.E.), which was recently instituted, assures a connection be
tween the bishops of the member countries of the European Community. 2 

These organizations must not be confused with the international 
bishops' conferences, which are instituted where suitable conditions for 
the creation of national Conferences do not exist ( cf. commentary on 
c. 448). 

In effect, the international groups, federations, councils, secretari
ats, or commissions recalled above are not composed of individual bish
ops, but of entire Conferences. Moreover, they do not have the power to 
perform legislative acts or acts of authentic magisterium3 because their 
function is limited to guaranteeing collaboration among episcopates that 
form a part of them. 

Such collaboration is more and more necessary due to the dimension 
assumed by pastoral problems of the contemporary world and, therefore, 
it is foreseeable that it will reach a subsequent increase and development. 

In this perspective it is necessary to carefully assess the case of the 
importance of attributing legislative power in certain areas to the assem
bles that unite the bishops of several Conferences-like the general con
ferences of the Latin American episcopate that was celebrated in Rio de 
Janeiro, Medellin, Puebla, and Santo Domingo, respectively, in 1955, 1968, 
1979, and 1992. 

On the one hand, it is evident that problems can be presented at the 
international and continental level that also require a common juridical 
regulation. On the other hand, it is necessary to avoid to the extent possi
ble the multiplication of intermediate hierarchical instances between the 
Holy See and each one of the bishops. In effect, that plurality of instances, 
although not contrary to the divine constitution of the Church, would 
present delicate problems of safeguarding Catholic unity and of protecting 
the lawful autonomy of the various Conferences and of the diocesan bish
ops themselves. 

2. Cf. l'Annuario Pontificio (2003), pp. 1021-1024. 
3. Cf. Litt. La Congregazione per i Vescovi, no. 5, where it is warned: "Nell'eventualita 

che si ritenesse necessaria un'azione 'in solidum' di piu Conferenze, essa dovrebbe essere 
autorizzata d alla Santa Sede, che nei singoli casi indichera le necessarie norme da 
osservare." 
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In this sense the Synod of Bishops of 1969 has expressed itself very 
clearly that, since recommending the gradual establishment of relations 
among the bordering Conferences or those characterized by common so
ciocultural conditions, even including associative forms in the continental 
context, it is decidedly opposed to the possible transformation of such as
sociations into "super-conferences" endowed of juridical powers.4 Analo
gously, John Paul II5 has emphasized that the regional and continental 
instances cannot supplant the authority of the Conferences and of each of 
the bishops in the decision-making process, and must in any case place its 
action in the framework of the orientations established by the Holy See by 
acting in close relationship with the successor of Peter. 

Moreover, it must be observed that in case it is absolutely indispens
able to establish a common legislation on certain subjects for several 
countries or for an entire continent, the problem could be resolved by 
convening the appropriate councils. Indeed, there is no lack of examples 
of particular councils that have affected very large territories (recall espe
cially the Latin American Council held in 1899 at the behest of Leo XIII). 
Synods of bishops of a continental character have been frequently con
vened in recent years. 6 These assemblies lack legislative powers, but they 
can have them as a consequence of the promulgation of pontifical laws for 
the interested continents, based on the indications and proposals contrib
uted in the assembly of the synod. 

4. Cf. G. CAPRILE, Il Sinodo dei Vescovi. Prima assemblea straordinaria (Rome 1970), 
pp. 271-272. 

5. Cf. the speech directed to the C.C.E.E. on December 19, 1978, no. 1, in Insegnamenti 
di Giovanni Paolo II, I (Vatican City 1979ff), p. 365. 

6. As it is known, there have already been Synods held for Europe and Africa, and JOI-IN 
PAUL II has called for the fourth general conference of Latin-American Bishops in order to 
"examine the possibility that, in the not too distant future, a gathering, which also may have 
the character of a synod, might be held with representatives of the episcopal sees of the 
entire American continent." (L'Osservatore Romano, October 14, 1992, p. 7, no. 17). 
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TITULUS III 

De interna ordinatione Ecclesiarum 
particularium 

TITLE III 
The Internal Ordering of particular churches 

------- INTRODUCTION 

Antonio Viana 

1. The CIC uses the term ordinatio in this title to refer to the internal 
structure of the particular churches. Conceiving the canonical structure of 
the Church as "an eminently dynamic juridical system,"1 here are regu
lated the individual offices and collective entities that make up the official 
organization of each particular church, and they institutionally serve the 
development of the Church's work of salvation in this context. 

The fundamental model for this canonical regulation is the portion of 
the people of God termed diocese. Some institutions included in the title 
are classified as diocesan (chap. I: "The Diocesan Synod," chap. II: "The 
Diocesan Curia"). On occasion, the CIC establishes specific norms for ec
clesiastical circumscriptions that, since they are bound to the concept of 
particular church by virtue of canonical assimilation, are not identified 
with the diocesan model (cf. e.g., c. 495 § 2 regarding the presbyteral 
council in the apostolic vicariates and prefectures). The offices and enti
ties included in the present title are especially appropriate for territorial 
circumscriptions because they are normally instituted on a defined territo
rial basis and suppose the geographic proximity of faithful members. 

In a certain way these norms function as a general context for partic
ular or diocesan organization. Not all offices or colleges regulated here 
are of a prescriptive or necessary nature for the particular churches. The 
diocesan pastoral council, for example, will be instituted "in so far as pas
toral circumstances suggest" (c. 511), as will the parish council "if ... the 
diocesan bishop considers it opportune" (c. 536 § 1). Another example oc
curs with the office of the episcopal vicar, which will be constituted "as 

1. Cf. P. LOMBARDfA, "Carismas e Iglesia institucional," in Escritos de Derecho Canonico y 
de Derecho Eclesiastico del Estado, IV (Pamplona 1991), p. 64. 
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often as the good governance of the diocese requires it" (c. 476). On the 
other hand, other institutes are not regulated in this title that undoubtedly 
also form a part of the diocesan institutional organization, like the major 
Seminary (c. 237ff) or the offices established for judicial activity of first 
instance (c. 1419ff). Moreover, there are cases of internal diocesan organi
zation that require a prior participation of the Bishops' Conference to 
evaluate the particular situation of the territory; as a consequence, organi
zational differences among the particular churches result. 2 The norms of 
this title of the CIC promote, therefore, the participation of particular 
law-the exercise of the power of the diocesan bishop-in determining 
and integrating the universal dispositions. 

2. From a systematic point of view, the distribution of titles effected 
by the legislator within this section devoted to the particular churches and 
its groupings has produced a resultant separation between norms estab
lished by diocesan bishops and those ref erring to the internal organization 
of the particular churches. The CIC situates, in effect, the supra-diocesan 
organization as a systematic intermediate element between the diocesan 
bishop and the internal structure of the particular church. This systematic 
criterion must not ignore, nevertheless, the fact that episcopal power (un
derstood here in the broad sense) is not a foreign aspect superimposed on 
the particular church itself or on its organizations, but that it visibly gives 
a foundation to its unity and informs every structure ( cf. LG 23). The 
particular church or diocese is a portion of the people of God in which the 
diocesan bishop is included, along with the presbyterate and the corre
sponding people (thus CD 11 and c. 369 provided that "Dioecesis est 
Populi Dei portio," and the people of God include lay membership and 
consecrated life as well as the ministerial priesthood and the hierarchy). 

This observation regarding the personal composition of the particu
lar church leads us to emphasize the comparative innovation that these 
canons pose regarding the previous law. In the CIC/1917 this entire sub
ject was regulated from a vertical and hierarchical perspective, that is, 
from the power of the diocesan bishop. The corresponding title of the 
former CIC dealt significantly with "De potestate episcopali deque iis qui 
eadem participant." The stated participation in the power of the bishop 
was specified later in several offices and colleges exclusively of clerical 
composition (consider, e.g., the regulation of the diocesan synod, of which 
only the clerics formed a part-in accordance with historical evolution of 
the institute3-pursuant to c. 358 of the CIC/1917). 

Vatican Council II promoted a profound renewal of this entire sub
ject, not only by concerning itself with some of the institutions mentioned 

2. Cf., e.g., the cases foreseen in cc. 1733 § 2 and 502 § 3. 
3. Cf. J. GAUDEMET, "Aspetto sinodale dell'organizzazione della diocesi. Excursus 

storico," in M. GHISALBERTI and G. MORI (Eds.), La Sinodalitri nell'ordinamento canonico 
(Padova 1991), pp. 215ff. 

1034 



VIANA Tit. III. The Internal Ordering of Particular Churches cc. 460-572 

in the present title ( diocesan synod, chapter, diocesan curia, parishes: 
cf. CD 36 and 27ff), but also through envisioning diocesan institutions 
(presbyteral council, pastoral council, episcopal Vicar: cf. PO 7; CD 27) in
spired by the new circumstances and all of them being tributary of the 
conciliar doctrine. In contrast to the underlying approach in the prior law, 
the basis for understanding the relationship of the faithful with these enti
ties is not today primarily the distinction produced by the sacrament of 
holy orders or the personal conditions in Ecclesia, but the fundamental 
equality of all its members by virtue of baptismal regeneration; equality 
"regarding dignity and action" to cooperate in the building up of the Body 
of Christ according to one's own conditions (LG 32 and 208). There are 
two consequences to the diocesan organization of this new approach: on 
the one hand, the composition of the entities that organize the particular 
church is open to various possibilities for responsible cooperation ( co
responsibility )4 between the clergy and the lay membership (thus, the 
composition of the diocesan synod, pastoral council, diocesan curia, 
council for economic affairs, and parish councils). 5 On the other, the dis
tinction produced by the sacrament of holy orders in the communion of 
the faithful ( cf. LG 10) and the unity of consecration and mission of the 
presbyters with the bishop himself, which turns them into episcopal assis
tants united to their pastor by the bonds of hierarchical communion 
(cf. LG 28; PO 7), also justify the existence of diocesan institutions that 
foster the stable cooperation of the presbyters as counselors to the bishop 
(cf. PO 7 and c. 384) in the governance and management of the particular 
church. 

3. Having assessed the principles regarding episcopal power, the co
operation of the presbyterate with the bishop, and the participation of all 
the faithful in the mission of the Church, it would now be useful to estab
lish several classifications in relation to the various parts of the particular 
church. 

Some preliminary classifications have already been mentioned 
through dealing with the preceptive or facultative constitution of the bod
ies and their individual or multipersonal composition, as the case may be. 
Also, permanent or occasional institutions can be mentioned, according to 
whether they stably collaborate in the ordinary activity of the diocese ( e.g. 
the offices of the diocesan curia), or whether they do so only by virtue of a 
special meeting or a solemn case (the diocesan synod). On the other hand, 
some bodies are constituted for a fixed time (thus, the pastoral council is 
temporarily established, pursuant to c. 513 § 1). Temporary appointment is 
required for the holding of several offices (such as the episcopal Vicars, 
pursuant to c. 477 § 1); in other cases, in contrast, their holders are ap-

4. Cf. idem, "Sur la co-responsabilite," in L'Annee canonique 17 (1973), pp. 533-541. 
5. Cf. cc. 463, 512, 469 (together with CD 27), 492 § 1, 536 and 537. 
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pointed for an indefinite time ( such is the case of the naming of the vicar 
general: c. 475 § 1, and normally of the parish priests: c. 522). 

Still, the most important classification pertains to the various nature 
or functions entrusted to the diocesan offices and colleges. In this sense 
three organizational considerations in the internal structure of the particu
lar church can be basically distinguished: in the first place, the offices as
signed to the immediate service of the care of souls; in second place, the 
collaborative bodies with the bishop in the general governance and man
agement of the dioceses; finally, the whole groups of institutions forming 
colleges that require the participation of the faithful in the diocese by the 
gathering together of a consultative organization. 

The offices immediately assigned to the exercise of the care of souls, 
namely, the preaching of the Word and the administration of the sacra
ments, have a special importance by virtue of their close relationship with 
the objective of the particular church itself , which is gathered by the 
bishop "in the Holy Spirit through the Gospel and the Eucharist" (CD 11 
and c. 369). The CIC devotes a good part of the canons included in the 
present title to the regulation of the parishes, where "the ecclesial commu
nity ...  finds its most immediate and visible expression" (CL 26), and of 
the parish priests. Moreover, there are provisions regarding other offices 
linked to parish organization (the vicars forane) or also assigned to the ex
ercise of the ministerium verbi et sacramentorum not in a substitutive 
sense but complementary in relation to the parishes (rectors of churches, 
chaplains). 

In the second place, ordinary collaboration with the episcopal gov
ernment is expressed through the complex of offices and groups that 
make up the diocesan curia. The fundamental contexts of action for the 
curia are the exercise of executive power in the diocese (not, in contrast, 
legislative power, which corresponds personally to the bishop and which 
ordinarily cannot be delegated: cf. c. 135 § 2 and 466), economic adminis
tration ( cc. 492ff),  and judicial activity of first instance ( cc. 469 and 4 72). 
Besides these well-defined contexts of action, it behooves the curia to col
laborate with the bishop in the management of pastoral activity ( c. 469); 
namely, in "the exercise of works of apostolate" (CD 27), which was an as
pect emphasized by Vatican Council II when it dealt with this subject. 6 

Finally, the groups that make up the consultative organization of the 
dioceses deserve a more detailed consideration within the inevitable gen
erality and brevity of these comments. 

6. Cf. F.R. AzNAR, "La nueva concepci6n global de la curia diocesana en el Concilio 
Vaticano II," in Revista Espanola de Derecho Canonico 36 (1980), pp. 419-447. 
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4. It is important to notice that the terminology of consultative orga
nization that we employ here 7 is not settled in scientific doctrine; rather, 
it utilizes various vocabularies: some authors prefer to speak of "organiza
tions of participation,"8 others of "collegial organs,"9 "organs or structures 
of co-responsibility,"10 "offices of diocesan collaboration," 1 1  etc. Certainly 
the diocesan councils express and foster common participation and re
sponsibility for all the faithful in the life of the Church, but canonically the 
element common to all of this is precisely the consultative vote (besides 
their multipersonal composition). The consultative vote allows the group
ing in one common general canonical idea of organizations so historically 
and functionally diverse as the diocesan synod, presbyteral council, col
lege of consultors, and the pastoral council (regarding the canonical char
acteristics of the consultative vote, cf. c. 127). 

The establishment of new consultative entities in the dioceses not 
present in the legislation prior to Vatican II produced several problems of 
orchestration in the diocesan organization, motivated on occasion by the 
coexistence of new organizations with the prior ones. These problems are 
being overcome in good measure by the experience accumulated in the 
period after Vatican II and by the greater certainty guaranteed by the 
present CIC. Nevertheless, several of these problems continue: for exam
ple, the indetermination of the specific competences of several councils 
regulated in the CIC (thus, the pastoral council: cf. c. 511); the high num
ber of members in several others, which hinders their convening and func
tioning ( cf. c. 497 regarding the composition of the presbyteral council); 
the simultaneous presence of the same persons in the various organiza
tions by virtue of episcopal designation or because of the office; the ab
sence of norms regarding the relations between groups with similar 
competences or that can be confused with one another ( e.g. between pres
byteral councils, chapter, and pastoral council); and the practical tempta
tion to interpret the consultative vote according to the logic of the division 
of powers in civil law and not in the context of ecclesiastical commun-

7. Also cf. H. SCHMITZ, "Die Konsultationsorgane des Diozesanbischofs," in J. LISTL-H. 
MDLLER-H. SCHMITZ (Eds.), Handbuch des katholischen Kirchenrechts (Regensburg 1983), 
pp. 352-364. 

8. Cf. F. GIANNINI, "La Chiesa particolare e gli organismi di partecipazione," in Apollinaris 
56 (1983), pp. 514-527. 

9. "Kollegialorgane": cf. W. AYMANS, "Die Leitung der Teilkirche," in Le nouve au Code de 
Droit canonique. Actes du Ve Congres international du Droit canonique (Ottawa 1986), II, 
p. 603. 

10. Cf. H. MULLER, "Comunione ecclesiale e strutture di corresponsabilita: dal Vaticano II 
al Codice di Diritto Canonico," in H. MDLLER-G. FELICIANI-J. BEYER, Comunione ecclesiale e 
strutture di corresponsabilita (Rome 1990), pp. 17-35; F. DANEELS, "De dioecesanis 
corresponsabilitatis organis," in Periodica 74 (1985), pp. 301-324. 
11 .  Cf. A. BRESSANI, "La Chiesa particolare e le sue strutture," in Il Diritto net mistero 

della Chiesa, II (Rome 1981), pp. 326ff. 
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ion, 12 which is also hierarchical communion and always requires the per
sonal responsibility of the bishop. 

In view of these and other problems presented in practice-occa
sionally not resolved by the general legislator-it is necessary to ensure 
the participation of particular law ( diocesan bishop and if appropriate, the 
Bishops' Conference) by determining competences, distributing functions, 
and endeavoring to avoid the unnecessary multiplication of organizations, 
with the consequent risk of bureaucratizing diocesan structure. Regarding 
the faithful members, c. 209 § 1 expresses the obligation of always observ
ing communion with the Church, even in their method of working. Com
munion is, therefore, not only the very reality of the Church (communio 
cum Deo et hominibus), but also a task, an objective that must also be ob
tained by participation in the diocesan councils. 

12. Cf. E. C0RECC0, "Parlamento ecclesiale o diaconia sinodale?," in Communio 1 (1972), 
pp. 32ff. 
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Tit. III. Ch. I. The Diocesan Synod c. 460 

CAPUT I 
De synodo dioecesana 

CHAPTER ! 

The Diocesan Synod 

Synodus dioecesana est coetus delectorum sacerdotum 
aliorumque christifidelium Ecclesiae particularis, qui in 
bonum totius communitatis dioecesanae Episcopo dioe
cesano adiutricem operam praestant, ad normam cano
num qui sequuntur. 

The diocesan synod is an assembly of selected priests and other members 
of Christ's faithful of a particular Church which, for the good of the whole 
diocesan community, assists the diocesan Bishop, in accordance with the 
following canons. 

SOURCES: c. 356 §1; CD 28, 36; ES III, 20; DPMB 163, 165 

CROSS REFERENCES: cc. 463, 466 

C OMME NTARY ------

Giorgio Corbellini 

The first problem presented in the context of the revision of the CIC/ 
1917, when it treated cc. 356-362, dealt with the advantageousness of con
serving or suppressing the diocesan synod. Everyone agreed that it was 
important to preserve it.1 Among other things, there also existed an exhor
tation of Vatican Council II, which, though rather generic, could not be ig
nored. The Council stated that the synods and the particular councils be 
given new life to better provide for the increase of the faith and the preser-

1. Cf. Comm. 24 (1992), p. 224. 
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vation of discipline in the various particular churches ( cf. CD 36). 2 Further 
on, during the course of the drafting process of the revision of the CIC/ 
1917, someone suggested that several changes be made to the proposed 
regulations to avoid possible dangers derived from the celebration of the 
diocesan synods. The suggestion was not accepted and well-founded rea
sons were given for its rejection.3 One person proposed that the synod 
have a more pastoral nature, and should be regarded as an instrument in
tended to foster a better cooperation among the presbyteral council and 
the pastoral council (at least where the latter existed). But others did not 
like the adjective "pastoral," since it seemed to be a term with an unclear 
meaning, especially since the diocesan synod must be especially a dioce
san "juridical" organ. 4 This nature of the synod was affirmed during the re
vision of the Schema canonum Libri II De Populi Dei ( of 1977); in effect, 
it spoke of the diocesan synod as the "normal institution to update the par
ticular legislation of the diocese."5 

Certainly, the present c. 460 constitutes an innovation with respect 
to the CIC/1917, which did not contain an analogous canon, even though a 
certain parallelism (however marginal) can be seen with c. 356 § 1,6 if the 
comparison is limited to the object of the diocesan synod. The present 
canon is like a definition, or, better, a description, of the diocesan synod: 
its nature, goal, and object. 

Already the DPMB (Ecclesiae imago), drafted by the SCB and pub
lished on February 22, 1973, offered a rather well articulated description 
of the diocesan synod and its goals. There, the synod appeared as an as
sembly convened and directed by the bishop to which were summoned 
clerics, religious, and lay faithful. The bishop, by making use of experts in 
theology, pastoral studies, and law, and by utilizing the opinions of the var
ious members of the diocesan community, solemnly exercised the office 
and ministry of guiding his flock. This exercise is translated into the adap
tation of the norms of the universal Church to the particular situation of 
the diocese; in the indication of the methods that have to be adopted in 
the diocesan apostolate; in the solution of difficulties inherent to the apos
tolate and governance; in the stimulus of works and initiatives of a general 
character, in the possible correction of faith and morality. Next to these in-

2. For that which refers to the attention given to the institution of the synod in 
preparation for and development of Vatican Council II, cf. G. CORBELLINI, Il Sinodo 
diocesano nel nuovo Codex Juris Canonici (Rome 1986), pp. 7-10, 31-37. 

3. Cf. Comm. 14 (1982), pp. 209-211,  cc. 379-388; also cf. G. CoRBELLINI, Il Sinodo . . .  , cit., 
p. 41, note 186. 

4. Cf. Comm. 24 (1992), p. 224. 
5. Cf. Comm. 12 (1980), p. 315, c. 271. For other references regarding the present c. 460 

formation, cf. G. CORBELLINI, fl Sinodo . . .  , cit., pp. 45-46; also cf. Comm. 24 (1992), pp. 2251-
252, 262, 283, C. 1. 

6. In the same Schema canonum Libri II De Populo Dei (1977), together with c. 270 
(currently c. 460) are the references to c. 356 § 1 of the CJC/1917  (cf. G. CORBELLINI, Il 
Sinodo . . . , cit., Appendix, p .  277). 
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stitutional goals, the synod also offers the occasion for religious celebra
tions particularly apt for the increase or revitalization of the faith, piety, 
and spirit of apostolate in the entire diocese. 7 

Etymologically speaking, "synodus," a word of Greek origin, indi
cates a road traveled together, a common road and, therefore, in the real
ity of the life of the Church, the grouping of various people in unum to 
carry out together certain goals. It is a rather generic term, used in the 
past to indicate various kinds of assemblies8 of people belonging to the 
Church (-in general only clerics, or clerics and lay faithful together) to 
study problems relative to ecclesial life. Presently it is used technically
at least in the law of the Latin Church9-when referring to assemblies of 
bishops, regulated in cc. 342- 348 ("Synodus Episcoporum"), and when it 
refers to the diocesan assembly ("Synodus dioecesana"). Nevertheless, its 
use in designating other assemblies in the Church, like the ecumenical 
councils (frequently called "Sacrosancta Synodus": cf. e.g., LG 1) and 
other assemblies, like the "Dutch pastoral synod, " the "German diocesan 
synod," and others has not ceased. 10 

Like all regulation of diocesan synods, the present draft of c. 460, 
which emerges from all of the minutes preserved in the Archive of the 
Pontifical Council for the Interpretation of Legislative Texts and published 
in the periodical Communicationes, does not present particular difficul
ties. In effect, since the Schema of 1980 it has had the same text, the fruit 
of a simplif ication of the f irst and prior text present in the Schema 
canonum Libri II De Populo Dei of 1977.11 

The words of the present canon require that, because of its nature, 
the diocesan synod is essentially an "assembly" (a coetus) of priests and 
other faithful of a particular church, specifically elected according to cri
teria fixed by c. 463 § §  1-2, with the precise goal of collaborating with the 
diocesan bishop for the good of the entire diocesan community. 

In the diocesan synod the nature of the Church is reflected, an as
sembly convened by the action of the Holy Spirit and composed of a great 
number of people with various gifts of nature and grace. In effect, all the 
essential members of the Church are represented in the synod: clerics 
(priests; a bishop or bishops and presbyters; deacons) and laity, as well as 

7. Cf. DPMB, in EV IV, p. 1407, no. 2206. 
8. Cf. J.A. FUENTES CABALLERO, "El Sfnodo diocesano. Breve recorrido a su actuaci6n y 

evoluci6n hist6rica," in Ius Canonicum 11 (1981), p. 548; M. RIZZI, "De Synodis dioecesanis 
et de Constitutionibus synodalibus," in Apollinaris 28 (1955), pp. 292-294. 

9. On the other hand, on that which refers to the eastern church (catholics), the CCEO 
speaks of a "Synodus Episcoporum Ecclesiae patriarchalis"-and respectively of a "Synodus 
Episcoporum Ecclesiae archiepiscopalis maioris"-(cf. cc. 102-113, 153); and of a "Synodus 
permanens" (cf. cc. 1 14-122). In whatever case, it always deals with Episcopal Assemblies 
(cf. cc. 102 § 1, 115 § 1), i.e., composed only of bishops. 

10. Cf. J.A. FuENTES CABALLERO, El Sinodo . . .  , cit., p. 548. 
11 .  Cf. Comm. 12 (1980), pp. 314-315; also cf. G. CoRBELLINI, Il Sinodo . . . , cit., pp. 45-46. 

1041 



c. 460 Bk. II. Pt. II. Sect. II. Particular Churches . . .  CORBELLINI 

religious, through which a living image of the particular church is consti
tuted. It is not, in this case, a genuine representation in the juridical sense, 
as was already observed during the course of the works of revision of the 
C/C/1917, 12 as though the members of the synod were to act in the name 
of the entire diocesan community-by delegation or mandate of the rest 
of the faithful. Because several members of the synod are "ex officio, " 
and, especially, because the authority of governance of the particular 
church falls personally to the bishop by reason of episcopal order and the 
canonical mission ( cf. LG 27), it does not belong to the community. There
fore, the members of the diocesan synod only have a consultative vote. 
The synod represents the particular church rather in the moral sense by 
being a sign or image of the Church. 13 

The participation of the laity as members of the synod constitutes an 
innovation-decided upon already the first time the diocesan synod was 
considered in the Commission for revision of the C/C/191714-regarding 
the preceding legislation. Although in the distant past faithful members of 
the laity had been present in the various ecclesiastical assemblies, they 
were essentially those who had political power, which frequently consti
tuted an undue interference rather than constructive participation. There
fore, Pope Gregory VII expressly prohibited their participation.15 In the 
work of revision, at first, the idea was set forth that the participation of lay 
faithful was not on the same order as that of the holy ministers. 16 

Along with the reevaluation of the particular churches undertaken 
by Vatican Council II (cf. e.g., LG 23; CD 11) there was also a reevaluation 
of the diocesan synod, which recouped a renewed position, as an assem
bly proper to every particular church, and was constituted to offer a pre
cious aid to the diocesan bishop. He rules the particular church with 
proper and immediate power (cf. c. 381 § 1) but he needs the contribu
tions of all those who are its members for a stronger vitality in the particu
lar church itself and so that it can offer a more efficacious service to men, 
among whom it is present. 17 

The diocesan synod constitutes one of the most evident and solemn 
manifestations of the particular church-especially its reality of "com
munion" of all those who are joined to the Father in Christ and in the 
grace of the Holy Spirit18-congregated around their pastor, whether it is a 
diocesan church or another of various ecclesiastical circumscriptions as
similated into the diocese ( cf. c. 368).19 

12. Cf. Comm. 12 (1980), pp. 314-315, c. 270. 
13. Cf. Comm. 24 (1992), p. 252. 
14. Cf. Comm. 24 (1992), p. 225, b. 
15. Cf. G. CORBELLINI, Il Sinodo . . .  , cit., pp. 50-51 .  
16. Cf. Comm. 24 (1992), p. 252, c. 1. 
17. Cf. G. CORBELLINI, Il Sinodo . . .  , cit., pp. 54-56. 
18. Cf. ibid., pp. 10-12. 
19. Cf. ibid., pp. 51-53. 
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The purpose of the synod is the realization of the "good of the entire 
diocesan community," which is evidently derived from the contributions 
of many people who, with various gifts, must cooperate in the building up 
of the Church. It is an extremely broad expression and as such under
standing of all the aspects of diocesan life. In that sense, the competence 
of the synod cannot extend beyond the competence of the diocesan 
bishop for the reason that it is an organization instituted to off er him col
laboration in the exercise of his ministry. Therefore, the competence of 
the synod cannot reach problems that affect the universal Church or other 
particular churches, though the competence of the synod cannot be ex
cluded from dealing with problems that can affect other particular 
churches, but only to the extent that it organizes a better service to the di
ocese, convened in synod, for those particular churches. 

Therefore, the diocesan synod will be able to deal with everything 
that does not exceed the competence of the diocesan bishop. In a positive 
sense-c. 356 § 1 CJC/1917 expressed in a negative form (" ... dioecesana 
Synodus, in qua de iis tantum agendum quae ad particulares cleri popu
lique dioecesis necessitates vel utilitates ref eruntur") what in the present 
c. 460 is said in a positive manner (" ... in bonum totius communitatis dio
ecesanae")-all that is included in his authority of governance in the par
ticular church, and in a negative sense, all that does not exceed it, since it 
is already regulated by the universal law, or superior for another reason 
(particular councils, Bishops' Conference, possible concordatory disposi
tions). Any normative decision that would be contrary to the superior leg
islation would completely lack validity ( cf. c. 135 § 2). Accordingly, any 
pronouncements contained in any "declaratio synodalis" (cf. c. 466) that 
were to be contrary to the magisterium of the Church would be unaccept
able. If in the past the diocesan synods were seen especially as instru
ments to draft or renew diocesan legislation, today their competence is 
especially regarded as key to pastoral organization, though its nature as a 
"juridical" diocesan organization must not be forgotten as well as its char
acter as a normal institution for the modernization of the particular legis
lation of the diocese. 20 The synod seems to be the most qualified assembly 
to study and propose to the bishop the considerations for appropriate pas
toral action so as to make more efficacious the evangelical presence and 
work of the Church in the specific context in which it lives. Thus, the 
bishop, with his authority, promulgates as binding norms ( cf. c. 466) the 
decisions aimed at regulating the life and activity of his particular church. 
In this sense, it is easy to realize the potential breadth of the object of the 
diocesan synods. 21 The strictly diocesan nature of the synod was affirmed 
with particular force from the beginning, on the occasion of the revision 
of cc. 356-362 of the CJC/1917. In effect, the necessity was emphasized-

20. See above, notes 3 and 4 . 
21. For a more complete and detailed presentation of the purpose of the Diocesan Synod 

in the past and present, cf. G. CORBELLINI, Il Sinodo ... , cit. , pp. 58-85. 
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while keeping in mind the experience of those years over diocesan synods 
in which questions pertaining to the universal Church were dealt with-to 
clearly affirm that the diocesan synod must only deal with problems refer
ring to the needs of or things useful to the diocese:22 for the province and 
for the ecclesiastical region where particular councils exist. 23 

With the Instruction In Constitutione Apostolica of March 19, 1997, 
the CB and the CEP, in order to satisfy the numerous requests received 
from bishops of the Latin Church, have given a series of indications, off er
ing the bishops a means for preparing and celebrating diocesan synods as 
well as for correcting some defects and inconsistencies detected when the 
synods were held. In connection with c. 460, n. 1 is particularly important 
with respect to other canons related to the diocesan synod, in which use
ful indications are given on its nature and objective. Within the context of 
this commentary, given its practical dimension, it may also be useful to 
take into account the indications of that Instruction on the preparatory 
commission and the regulations (Cf. ICA, III, B), and the various prepara
tory phases (Cf. ICA, III, C). 

22. Cf. Comm. 24 (1992), p. 225, c. 
23. Cf. Comm. 24 (1992), p. 224; in that context it was emphasized that a certain council, 

designated "pastoral," which was celebrated by an entire nation, constituted a practice 
"praeter ius, immo contra ius ." 
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Tit. III. Ch. I. The Diocesan Synod c. 461 

§ 1 .  Synodus dioecesana in singulis Ecclesiis particulari
bus celebretur cum, iudicio Episcopi dioecesani et 
audito consilio presbyterali, adiuncta id suadeant. 

§ 2 .  Si Episcopus plurium dioecesium curam habet, aut 
unius curam habet uti Episcopus proprius, alterius 
vero uti Administrator, unam synodum dioecesanam 
ex omnibus dioecesibus sibi commissis convocare po
test. 

§ 1. The diocesan synod is to be held in each particular Church when the 
diocesan Bishop, after consulting the council of priests, judges that 
the circumstances suggest it. 

§ 2. If a Bishop is responsible for a number of dioceses, or has charge of 
one as his own and of another as Administrator, he may convene one 
diocesan synod for all the dioceses entrusted to him. 

SOURCES: § 1: c. 356 § 1; SCPF Direttive per Sinodi interdiocesani, 27 
ian. 1979 
§ 2: C. 356 § 2 

CROSS REFERENCES: 

COMME NTARY 

Giorgio Corbellini 

Paragraph 1 of this canon has its immediate source in c. 356 § 1 of 
the CIC/1917. Nevertheless it contains various and sometimes notable in
novations with respect to the former law. Right from the start, concerning 
the revision of c. 356 § 1 of the CIC/1917, it presented the problem of fre
quency of the celebration of the diocesan synod. Everyone decidedly 
agreed upon the importance of preserving c. 356, with opportune modifi
cations, especially regarding the determination of the time of celebration. 1 

Someone considered it better not to determine specifically the time of cel
ebration since the circumstances of one diocese are different from an
other. Another person wanted a decennial cycle and provided the bishop 
the possibility of delaying the time, after consulting his presbyteral coun
cil, but without the intervals ever surpassing twenty years. Another con
sidered it necessary to establish a kind of objective obligation, so that to 
exceed the interval of twenty years, the bishop would need to ask permis-

1. Cf. Comm. 24 (1992), p. 225, c. 356 CIC. 
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sion of the Holy See, not of the Bishops' Conference.2 Nevertheless, the 
rest did not consider it necessary to include that provision: another even 
suggested a quinquennial limit, but that obligation was not accepted, con
sidering that the bishop could place such a limit if he wished. 3 Another 
person, keeping in mind that every five years the bishop must make a pas
toral visit of the diocese and send to the Holy See a report super statu di
oceses, saw in these actions a great opportunity to prepare for the 
diocesan synod.4 Finally the idea prevailed of maintaining the cycle envi
sioned in c. 356 § 1 of the CJC/1917, translated in the Schema of 1977, that 
is decimo saltem anno, but with the possibility of changing it-not be
yond twenty years-if, in the judgment of the bishop, the circumstances 
called for such a change. 5 Several consultative bodies proposed that the 
synod be celebrated more frequently, but it was preferred at first to main
tain the envisioned cycle, especially considering that "the synod contin
ued being a normal institution for the modernization of the legislation of 
the diocese, and therefore, it had sufficient elasticity to prevent constant 
and f requent normative revision (which would be dangerous).6 After
wards, the several proposals in mind, it was decided not to determine the 
time for celebration by leaving the decision to the bishop audito consilio 
presbyterali. 7 

If we observe history, it is noticed that the cycle of celebration was 
from the beginning generally annual, when not twice a year. But that prac
tice-supported in the norms of the particular councils and converted 
later into a universal norm in the fifth Lateran Council (1215)-was not al
ways faithfully followed, notwithstanding the repeated calls of the succes
sive ecumenical councils, for  which the provision for a decennial 
celebration was established in the CJC/1917, but which was likewise 
rarely respected. 8 

The provision of the present c. 461 § 1 is undoubtedly very wise, 
since it leaves to the personal responsibility of the bishop the decision re
garding the convening of the synod, by considering the circumstances that 
could call for it. As we have observed, history shows that the norm that 
imposes the celebration of the diocesan synod (first annually and later de
cennially) has been frequently unattended for the most varied of reasons. 
Today, undoubtedly, it is better to have a more elastic norm, which ap-

2. Cf. Comm. 24 (1992), pp. 224-225, a. 
3. Cf. Comm. 24 (1992), p. 253, c. 2. 
4. Cf. Comm. 24 (1992), p. 225, c. 356 CIC. 
5. Cf. G. CORBELLINI, fl Sinodo diocesano nel nuovo Codex Juris Canonici (Rome 1986), 

Appendix, p. 277, c. 271 § 1 .  
6. Cf. Comm. 12 (1980), p. 315, c. 271. 
7. Cf. Comm. 14 (1982), p. 210, c. 380. For other information regarding the formation of 

C. 461 § 1, cf. G. CORBELLINI, fl Sinodo . . .  , cit., pp. 88-89; also cf. Comm. 24 (1992), pp. 253, 
262, 284, C. 2 § 1. 

8. For a more detailed and complete outlook, cf. G. CORBELLINI, fl Sinodo ... , cit., pp. 86-
88; also cf. pp. 14-31. 
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peals directly to the personal responsibility of governance of the diocesan 
bishop, especially keeping in mind the effort posed by the preparation for 
and celebration of a diocesan synod. At the same time this is more re
spectful both of the extraordinary nature of the diocesan synod and of the 
responsibility proper to each diocesan bishop who, in harmony with the 
exigencies of his particular church and after consulting his presbyteral 
council, decides when it is necessary and opportune to convene one. 9 

Pursuant to c. 127 § 2,2° , it is clear that the bishop is obliged to con
sult his presbyteral councils, under penalty of invalidating the act. But he 
is not obliged to follow their opinions, though it would not be prudent not 
to do so without a good reason, as the cited canon itself suggests.10 

During the revision, it had been suggested that the pastoral council 
also be consulted. But that proposal was not accepted, since the decision 
to celebrate a diocesan synod constituted an act proper to the governance 
of the diocese, 11 and therefore would exceed the competence proper to 
the pastoral council. 

Regarding the place of celebrating the synod, c. 357 of the CJC/1917 
was not restated-by virtue of a decision adopted already from the begin
ning1 2-which indicated as a norm that the natural place for celebrating 
the synod was the cathedral church. Even without a relevant norm, con
sidering the meaning both of the synod and cathedral for the life of a par
ticular church, no doubt the cathedral continues to be the most likely 
place for the celebration of the diocesan synod, at least for its most sol
emn acts and for the necessary liturgical celebrations by which the entire 
synod should be nourished (cf. DPMB 163).13 

Paragraph 2 of this canon substantively gathers together, though 
with different terminology, the provision of the former c. 356 § 2.14 

It is the fruit of practical wisdom especially. It does not constitute an 
obligation, but a possibility for the bishop (a faculty or right). Its aim is 
both not to multiply the onerous work of the bishop-and of his assis
tants-in preparation for more than one diocesan synod, and to foster 
more intense communion among the particular churches entrusted to his 
pastoral care by offering to these churches the possibility of jointly cele
brating that common extraordinary occurrence of the diocesan synod. 

9. Some useful directions on the circumstances that may suggest that a diocesan synod 
be convened in ICA, III, A, 1. 

10. For a more complete picture of the problems related to the norm of c. 461 § 1, cf. 
G. CORBELLINI, fl Sinodo ... , cit., pp. 86-93. 
11 .  Cf. Comm. 14 (1982), p. 2 10, c. 380. 
12. Cf. Comm. 24 (1992), p. 225, c. 357 CIC. 
13. For further considerations regarding where the diocesan synod was held in the past, 

and the significance of the cathedral in diocesan life, cf. G. CORBELLINI, fl Sinodo . . .  , cit., 
pp. 120-122. 

14. Cf. G. CoRBELLINI, Il Sinodo ... , cit., pp. 238-249. 
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Otherwise, it is a matter of-at least presently-rather rare situations, 
since in the vast majority of the cases the bishops are not entrusted with 
the governance of more than one diocese. 

During the work of revision of the CJC/1917, someone had observed 
that the needs of dioceses are not the same, for which it was not oppor
tune to preserve the norm; but it was preferable to maintain it, since it did 
not establish the requirement of only one synod for several dioceses, but 
only a possibility. 15 

On the other hand, there is the distinct problem of celebrating a sin
gle diocesan synod for various dioceses entrusted to the pastoral care of 
different bishops. The famous Dutch pastoral council was also distinct, 
constituting what was until then an unknown kind of event in the juridical 
experience of the Church, which was considered not only praeter ius but 
even contra ius. 1 6  Several cases have occurred in recent years, but prior 
to the promulgation of the Code, specifically in Germany (a single synod 
for all the German dioceses and in Switzerland, although they tried some
thing more distinct from the ones previously mentioned in its preparation 
and juridical expression, with the simultaneous but distinct common prep
aration and celebration of synods in each of the dioceses). The common 
synod for the German dioceses was celebrated after having asked for and 
obtained the approval of the statutes on the part of the Holy See. 17 In its 
celebration all the participants had a deliberative vote and the bishops 
voted with other members. 18 Certainly, it was a reality not envisioned or 
regulated by canonical legislation, but celebrated with the approval of the 
Supreme Pontiff.19 In contrast no approval was necessary for the celebra
tion of the synod of the Swiss dioceses because they were distinct events, 
which took place within the boundaries of each one of the dioceses, 
though many acts of preparation were celebrated in collaboration with all 
the dioceses. 20 

Afterwards (January 31, 1976), several "direttive per Sinodi interdi
ocesani" were issued by the Holy See-through the Sacred Congregation 
for bishops, by virtue of its superior disposition and in accordance with 
other dicasteries-which likewise were made known to several pontifical 
representations of missionary territories on January 27, 1979, by the 

15. Cf. Comm. 24 (1992), p. 253, c. 2. For other information regarding the redaction of 
c. 461 § 2, cf. G. CoRBELLINI, Il Sinodo . . .  , cit., pp. 239-240; also cf. Comm. 24 (1992), pp. 253, 
262, 284, C. 2 § 2. 
16. Cf. Comm. 24 (1992), p. 224. 
17. Cf. SCE, Deer. Germaniae ditionis, 14.11 . 1970, Prot. N. 122/69, in X. OCHOA, Leges 

Ecclesiae post Codicem Juris Canonici editae, IV (Rome 1974) , n. 3829, col. 5756. 
18. Cf. G. CORBELLINI, Il Sinodo . . .  , cit., pp. 253, 269. 
19. For a detailed presentation of the problems related to this event, which come from the 

canonical normative currently in force, cf. G. CORBELLINI, Il Sinodo . . .  , cit., pp. 249-261. 
20. Cf. G. CoRBELLINI, Il Sinodo . . .  , cit., pp. 262-266. 
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Sacred Congregation for the Evangelization of Peoples.21 There it was 
clearly affirmed that: (1) the synod is a juridical diocesan institution, 
which can never have an inter-diocesan character; (2) for an analogous 
meeting at a provincial or national level, the structures envisioned in the 
CIC and pertinent to each case, namely, the provincial and plenary coun
cils must be used; (3) any other kind of ecclesial assembly, without the ju
ridical characteristics proper to the synod or council, cannot even take 
that name, and must clearly state its exclusively consultative and investi
gatory nature; ( 4) in assemblies of that kind, the bishops will take part in 
the discussion, but not in the voting on possible conclusive documents; 
(5) the object of these assemblies will be the study and discussion of is
sues relative to the demands of the particular churches and its needs, but 
care must be taken to refrain from discussing doctrinal or disciplinary 
matters already dealt with and authoritatively resolved; and (6) possible 
conclusions can acquire legal validity only by decrees from the bishops, 
individually ( each one for his diocese), or gathered ad normam iuris in 
Bishops' Conferences. 22 

Today no doubt exists, pursuant to the regulation of the present 
Code-fully in line with the former regulation-that the synod is an exclu
sively diocesan occurrence, except for the provisions of § 2 for particular 
churches entrusted to the pastoral care of the same bishop. 

21. Cf. X. OCHOA, Leges Ecclesiae . . .  , cit., VI (Rome 1987), n. 4685, cols. 7671-7672. 
22. Also cf. G . CoRBELLINI, Il Sinodo ... , cit., pp. 266-269. 
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462 § 1. Synodum dioecesanam convocat solus Episcopus 
dioecesanus, non autem qui ad interim dioecesi 
praeest. 

§ 2. Synodo dioecesanae praeest Episcopus dioecesanus, 
qui tamen Vicarium generalem aut Vicarium episco
palem pro singulis sessionibus synodi ad hoc offi
cium implendum delegare potest. 

§ 1. Only the diocesan Bishop can convene a diocesan synod. A person 
who has interim charge of a diocese cannot do so. 

§ 2. The diocesan Bishop presides over the diocesan synod. He may, how
ever, delegate a Vicar general or an episcopal Vicar to fulfil this office 
at individual sessions of the synod. 

SOURCES: § 1: c. 357 § l ;  DPMB 163 
§ 2: C. 355 § 1 

CROSS REFERENCES: c. 461 

C OMME NTARY 

Giorgio Corbellini 

This canon states, with opportune modifications, the norms of c. 357 
§ 1 of the CJC/1917.1 Faced with a draft that repeated the preceding dispo
sition-according to which the diocesan synod could not be convened and 
presided over by the vicar general (nor by the episcopal vicar nor the dioc
esan administrator) without speciali mandato-someone requested that 
only the bishop be able to convene the synod, which was immediately ac
cepted by the rest. Because of other comments, the canon was divided, 
right from the beginning, into two paragraphs, in which different norms 
were established regarding the right of convening and presidency. 2 In con
trast, from the first time cc. 356-362 of the CJC/1917 were examined it was 
considered unnecessary to preserve § 2 of c. 357.3 The text of § 1 was af
terwards the object of some final touches, but they did not change the 
substance of the disposition, even though the new draft did not exactly re-

1. Cf. Comm. 24 (1992), p. 225, c. 357 CIC. 
2. Cf. Comm. 24 (1992), p. 253, c. 3; also cf. pp. 262, 284. 
3. Cf. Comm. 24 (1992), p. 225, c. 357 CIC. 
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spect the meaning of the comments made in the debates.4 In a subsequent 
step other final touches were also made, but they were not substantive. 5 

The new draft of § 1 makes it unequivocal that the duty to convene 
the synod falls only and exclusively to the diocesan bishop, without there 
being any other possibility. This is in contrast to the prior regulation, in 
which it was envisioned that the vicar general or the vicar capitular, with a 
special mandate-in the first case, from the bishop; in the other, evidently, 
from the chapter of canons-could convene the synod. 

The new formulation emphasizes the personal and exclusive respon
sibility of the bishop in an act so important in the life of a particular 
church. Although the bishop cannot lawfully act without having consid
ered the opinion of his presbyteral council regarding the possible conven
ing of the diocesan synod (cf. cc. 461 § 1 and 127 § 2,2°), the decision to 
convene does not therefore cease being a totally personal act of the 
bishop himself. Likewise Directory on the Pastoral Ministry of Bishops, 
163 explicitly affirms that the diocesan synod is convened and presided 
over by the bishop. 

Moreover, keep in mind the importance of the diocesan synod in it
self as a moment of life in a particular church and an experience of its 
communion, as well as the dedication and time required for its prepara
tion so that it can involve the largest number of faithful and constitute an 
event that has an impact on daily life. Consider, too, its necessary conse
quences, even in the long run, in the life of the diocese. It is a very wise 
measure that only the bishop and not others- nor, particularly, one who 
only governs the diocese "ad interim"-can decide to convene the synod 
and may in fact do so. In effect, although the bishop has need of many col
laborators, some even with tasks of great responsibility, no one can take 
his place in the exercise of an authority that comes to him directly from 
God in the pastoral governance of the particular church entrusted to his 
care, and which is, therefore, strictly personal. Everything said of the di
ocesan bishop is applicable also to all those who are comparable to him 
by law (cf. c. 381 § 2), and likewise regarding the convening of the dioce
san synod. 6 Paragraph 2 of this canon is also derived from c. 35 7 § 1 of the 
CIC/1917, which provided identical norms regarding the convoking of and 
presidency over the diocesan synod. But from the beginning of the work 
of revision it was preferred to separate the norms regarding convening 
and presidency into two different paragraphs. 7 In a certain sense it can be 

4. Cf. Comm. 24 (1992), pp. 265, 284, c. 3 § 1 .  
5. Cf. G. CORBELLINI , Il Sinodo diocesano nel nuovo Codex Juris Canonici (Rome 1986), 

respectively, pp. 124-125 and 130-131.  
6. For a more complete treatment of c.  462 § 1, cf. G. CORBELLINI, Il Sinodo ... , cit., 

pp. 123-130. 
7. Cf. Comm. 24 (1992), pp. 253, 262, 284, c. 3. 
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said that § 2 is less removed from the canon of the CJC/1917 than § 1, since 
it has acknowledged, even though in a way appropriately revised, the prin
ciple that the bishop, in the exercise of presiding over the synod, can be, if 
not substituted for, at least aided by the vicar general and/or by the episco
pal vicar in certain sessions. This principle was introduced on the occa
sion of the revision of the Schema canonum Libri II De Populo Dei 
(1977), based on a proposal received and with the idea of avoiding a nega
tive formulation and possible doubts;8 and it was promulgated in the 
Code-through the Schema novissimum (1982)9-without more changes 
than the suppression of the locution cum mandato speciali. 

Presidency is a function consequent on the convening the synod. 
From the provision that only the diocesan bishop can convene it, it fol
lows as a logical consequence that only he can preside over it, although 
reasons of a practical nature have suggested that he can delegate to the 
vicar general or episcopal vicar the authority to preside over certain ses
sions. It is clear that the theological and juridical reasons that are found as 
the basis of the exclusive power of the diocesan bishop to convene the 
synod are also the reasons that form the basis of this exclusive right to 
preside over it, even though several acts of the synod-even of a certain 
solemnity, as some sessions can be-can have a delegated president. 

The reference to the possible delegated presidents is clearly indi
cated: the vicar general or the episcopal vicar, who can be more than one 
person, although there should be only one vicar general.10 In case of there 
being more than one vicar general or episcopal vicar, it is up to the bishop 
to determine to which of them he will delegate the function of presiding 
over some sessions and which session they will preside over. He may es
tablish turns for presiding over those sessions or he can entrust the presi
dency of all the sessions to just one person. When delegating to the vicar 
general or to the episcopal vicar, it is appropriate for the diocesan bishop 
to give preference to those holding the rank of bishop: coadjutor bishop 
and auxiliary bishops (Cf. ICA, II, 1). 

It is not difficult to understand what the function of presiding entails, 
since it extends to everything that affects the regulating of the celebration 
of the synod as a whole and of each one of its sessions; but it will be the 
mission of the regulations to determine more precisely each one of the 
acts. No doubt, the presidency entails the decisions regarding the acts rel
ative to the opening, development, and conclusion of the synod as a whole 
and of each one of its sessions (e.g. ,  the commencement and method of 

8. Cf. Comm. 12 (1980), p. 316. 
9. Cf. G. CoRBELLINI, n Sinodo ... , cit., Appendix, p. 279, c. 462 § 1 .  

10. Cf. cc. 475 § 2 and 476 CIC respectively. 
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conducting the debates, etc.). While the bishop as president has all the 
power that is proper to him by reason of his office within the particular 
church, the delegated president-or delegated presidents-has the pow
ers explicitly granted in the act of delegation and possibly envisioned in 
the regulation approved by the bishop, and they must be exercised always 
in the name of the president in subordination to him.11  

11 .  Cf. G.  CORBELLINI, Il Sinodo . . .  , cit., pp. 130-136. In the context of § 2 of this canon, it 
may be also useful to take into account that which is indicated in the Instr. ICA on the 
development of the synod ( cf. ICA, IV). 
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463 

Tit. III. Ch. I. The Diocesan Synod c. 463 

§ 1. Ad synodum dioecesanam vocandi sunt uti synodi so
dales eamque participandi obligatione tenentur: 
1 ° Episcopus coadiutor atque Episcopi auxiliares; 

2° Vicarii generales et Vicarii episcopales, necnon 
Vicarius iudicialis; 

3° canonici ecclesiae cathedralis; 
4 ° membra consilii presbyteralis; 
5° christifideles laici, etiam sodales institutorum 

vitae consecratae, a consilio pastorali eligendi, 
m o d o  e t  n u m e r o  ab E p i s c o p o  d i o e c e s a n o  
determinandis, aut, ubi hoc consilium non exstet, 
ratione ab Episcopo dioecesano determinata; 

6° rector seminarii dioecesani maioris; 
7° vicarii foranei; 
8° unus saltem presbyter ex unoquoque vicariatu 

fo r a n e o  e l i g e n d u s  ab o m n i b u s  q u i  c u r a m  
animarum inibi habeant; item eligendus est alius 
presbyter qui, eodem impedito, in eius locum 
substituatur; 

9° aliqui Superiores institutorum religiosorum et 
societatum vitae apostolicae, quae in dioecesi 
domum habe nt,  eligen d i  numero et modo ab 
Episcopo dioecesano determinatis. 

§ 2. Ad synodum dioecesanam ab Episcopo dioecesano 
vocari uti synodi sodales possunt alii quoque, sive 
clerici, sive institutorum vitae consecratae sodales, 
sive christifideles laici. 

§ 3. Ad synodum dioecesanam Episcopus dioecesanus, si 
id opportunum duxerit, invitare potest uti observa
tores aliquos ministros aut sodales Ecclesiarum vel 
communitatum ecclesialium, quae non sunt in plena 
cum Ecclesia catholica communione. 

§ 1. The following are to be summoned to the diocesan synod as members 
and they are obliged to participate in it: 
1 ° the coadjutor Bishop and the auxiliary bishops; 
2° the Vicars general and episcopal Vicars, and the judicial Vicar; 
3° the canons of the cathedral church; 
4 ° the members of the council of priests; 
5° lay members of Christ's faithful, not excluding members of insti

tutes of consecrated life, to be elected by the pastoral council in 
the manner and the number to be determined by the diocesan 
Bishop or, where this council does not exist, on a basis deter
mined by the diocesan Bishop; 

6° the rector of the major seminary of the diocese; 
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7° the vicars forane; 
8° at least one priest from each vicariate forane to be elected by all 

those who have the care of souls there; another priest is also to be 
elected, to take the place of the f irst if he is prevented from at
tending; 

9° some Superiors of religious institutes and of societies of apostolic 
life which have a house in the diocese: these are to be elected in 
the number and the manner determined by the diocesan Bishop. 

§ 2. The diocesan Bishop may also invite others to be members of the di
ocesan synod, whether clerics or members of institutes of conse
crated life or lay members of Christ's faithful. 

§ 3. If the diocesan Bishop considers it opportune, he may invite to the di
ocesan synod as observers some ministers or members of Churches 
or ecclesial communities which are not in full communion with the 
catholic Church. 

SOURCES: § 1, 2° : c. 358 § 1, 1 ° 

§ 1, 3° : C. 358 § 1 ,  2° 

§ 1, 5° : SCB Reser., 29 maii 1968 
§ 1, 6° : C. 358 § 1, 3° 

§ 1, 7° : C. 358 § 1 ,  4° 

§ 1, 8° : C. 358 § 1 ,  7° 

§ 1, 9° : C. 358 § 1, 8° 

§ 2: C. 358 § 2 
§ 3: SPCU Directorium, I, 14 maii 1967, 3-6; 25-63 

CROSS REFERENCES: 

COMME NTARY ------

Giorgio Corbellini 

1. This canon restates the norm of c. 358 of the CIC/1917, but with 
profound modifications. Regarding § 1, which lists the members by law of 
the synod, various issues were presented from the beginning of its revi
sion. First , whether or not to mention explicitly the coadjutor bishop, the 
auxiliary bishops, and the episcopal vicars. Someone thought that the du
ties of the presbyteral council and the pastoral council coincided with 
those of the synod and that, therefore, the relations between these differ
ent organizations should be regulated. But it was observed that the pres
byteral council represents the diocesan presbyterate and, therefore, it 
must always exist, from the moment when the bishop with the presbyters 
presides over the portion of the people of God constituted by the diocese. 
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The pastoral council, for its part, is facultative and does not represent the 
people of God; moreover, depending on the subject to be considered by 
the synod, the members of the pastoral council do not have to be invited 
to participate in the synod. Therefore, these two councils cannot be con
sidered in any fashion in the same line as the synod. Regarding the lay 
faithful who can be invited, it was thought to be important that they be 
designated by the pastoral council, if it exists, but that the bishop could 
also invite other lay faithful. It was considered necessary to preserve, in 
addition to no. 1 ° , nos. 2° , 3° , 4° (but not nos. 5° and 6°), 7° and 8° (both 
with modifications). Afterwards it was preferred not to speak of "unus 
saltem parochus ex unoquoque vicariatu foraneo, eligendus ab omnibus 
qui curam animarum actu inibi habeant" (n. 7°), but of "unus saltem pres
byter ab Episcopo eligendus secundum modum ab ipso Episcopo determi
natum"; but in fact that proposal was dropped in the draft produced in 
sess. XI.1 It was also considered opportune to provide for the summoning 
of some deacons, where there were deacons. Regarding no. 8°, a provision 
was approved according to which there had to be invited a representation 
from the institutes of perfection (today institutes of consecrated life), pur
suant to norms that should be established by the particular law. 2 

In the initial drafting of the text, the vicars general and the episcopal 
vicars were mentioned (n. 1 °); the canons of the cathedral (n. 2°); the 
members of the presbyteral council (n. 3°); the delegates of the pastoral 
council, elected by the council in the manner and number fixed by the di
ocesan bishop, or if no pastoral council exists, some faithful representa
tive of the particular church designated in a manner set by the bishop 
(n. 4°); the rector of the diocesan major seminary (n. 5°); the vicars forane 
(n. 6°); at least one presbyter from each forane vicariate, chosen by those 
who exercise the care of souls there ( also be chosen a presbyter to substi
tute in case of his absence; no. 7°); and some superiors (both men and 
women) of the institutes of perfection that have a house in the diocese, 
chosen in the manner and number determined by particular law (n. 8°). 
Among the various suggestions made, some were accepted to better the 
text, both in its content and formulation. It did not seem opportune to 
speak of "delegates" from the presbyteral council, but to provide for the 
participation of the entire council (n. 3°). Likewise, it did not seem neces
sary to mention the rector of the minor seminary (n. 5°), since he could al
ways be invited pursuant to § 2, or of the Abbots de regimine (n. 8°). In 
contrast, it was considered opportune to eliminate every reference to the 
"representation" of the Christian people by the lay faithful (n. 4 °) for the 
reasons adduced during the drafting of c. 1 (presently c. 460). 3 

1. Cf. Comm. 24 (1992), p. 254, c. 4. 
2. Cf. Comm. 24 (1992), p. 226, c. 358 CIC. 
3. Cf. Comm. 24 (1992), pp. 254-255, c. 4. 
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Afterwards some changes were made to make the formulation of 
no. 8° clearer and to avoid mistaken interpretations. At the same time it 
was not considered opportune to put nos. 5° and 6° before no. 3° because 
it was not a matter of following the protocol of rank for persons, but of the 
importance of the functions.4 

In the Schema of 19775 subsequent modifications were introduced. 
The most important were the introduction-as no. 1 °-of the coadjutor 
bishop and the auxiliary bishops and the addition to no. 2° (then 1 °) of the 
judicial vicar.6 

Finally § 1 was stated in nine paragraphs. We will look closely are 
each one of them. 

- no. 1 °: The participation-as right-duty-of the coadjutor bishop 
and of the auxiliary bishops in the diocesan synod is a consequence of the 
assessment of their figure in the hierarchical organization of the particular 
church, carried out by the Council, 7 likewise as a consequence of the doc
trinal clarification of the sacramental nature of the episcopate. 8 In the past 
they were involved in a less direct way in the pastoral governance of the 
diocese, since they were rather mere executors and almost never had ordi
nary power, the vicar general being normally someone else. 9 The Council 
provided that the coadjutor bishop should always be appointed vicar gen
eral and that the auxiliary bishops be appointed vicars general or at least 
episcopal vicars (cf. CD 26), excepting always, however, the unity of dioc
esan governance and reciprocal harmony in the service of a common par
ticular church ( cf. CD 25). Moreover, as a general norm, their powers 
should not cease on the death of the diocesan bishop ( cf. CD 26). The dis
positions of the Council received normative sanctions regarding the auxil
iary bishops in Ecclesiae Sanctae I, 13, and were faithfully received in the 
CJC.1° From this appropriate assessment of the office and role of the coad
jutor bishop and auxiliary bishops in the pastoral governance of the dio
cese derives the prudent prescription of c. 463 § 1, which puts them in first 
place among those mentioned by law. This is obvious since they are in-

4. Cf. Comm. 24 (1992), pp. 265, 284, c. 4 § 1. There was some later retouching done to 
no. 4° (cf. Comm. 25 (1993), p. 74, c. 4 § 1). 

5. Cf. G. CoRBELLINI, Il Sinodo diocesano nel nuovo Codex Juris Canonici (Rome 1986), 
Appendix, pp. 278-279; also cf. Comm. 24 (1992), pp. 262-263, 284, c. 4 § 1 .  

6. Cf. Comm. 12 (1980), pp. 316-317; G. CORBELLINI, Il Sinodo . . .  , cit., p. 164. 
7. Cf. CD 25-26. 
8. Cf. LG, ch. III, especially no. 21.  
9. Cf. G. CORBELLINI, Il Sinodo . . .  , cit., pp. 167-168; 165. 

10. For the coadjutor bishop, cf. cc. 403 § 3, 404 §§ 1 and 3, 405, 406 § 1, 407 §§ 1 and 3, 408, 
409 § 1, 410-411 ,  413, 414; for the auxiliary bishop, cf. cc. 403 § 1 (and 2), 405 § 1, 406 § 2, 407, 
408, 409 § 2, 410-411, 413 §§ 1 and 3, 414, 419, 422. 
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volved completely in an event so meaningful for the life of the particular 
church, in the service of which they are to exercise the episcopal minis
try. 11 

- no. 2° : The CIC/1917 envisioned the participation of the vicar 
general; not, evidently, of the episcopal vicars, who are a creation of the 
council, nor the judicial vicar, though a figure already existed, called then 
official is. (Today he can be designated by both names.) 12 

The vicar general can exist, as a distinct person, in the dioceses in 
which there is a coadjutor bishop, who must be appointed vicar general 
(cf. c. 406 § 1). In those dioceses that have auxiliary bishops, they must be 
appointed vicars general, or at least episcopal vicars ( cf. c. 4 75 § 2). His 
participation for being a member by law in the diocesan synod does not 
derive from his specific function in the hierarchical structure of the partic
ular church, as the first assistant to the bishop in universae dioecesis 
regimine (c. 475 § 1), since the office of vicar general is preeminent in the 
diocesan curia (cf. CD 27). 

Regarding the episcopal vicars, this is a new figure with respect to 
the former canon, desired by Vatican Council II when the "rectum dioece
sis regimen" required it, and endowed of the same power as that of the 
vicar general, 13 though limited to a certain part of the diocese or to certain 
subjects, or to the faithful of a certain rite. In Ecclesiae Sanctae I, 14, 
there were afterwards established determinations and specifications, and 
c. 4 76 has received almost "ad litteram" the text of Christus Dominus 27. 
Keeping in mind the close collaboration in diocesan governance, in a man
ner more restricted than that of the vicar general, but thus more specific, 
the Code has established their right-duty of participating in the diocesan 
synod.14 

Likewise the judicial vicar-a figure whose novelty is in name only
is a member by law of the synod, which the CIC/1917 did not contemplate. 
Here an important sign of the value of the ecclesial and pastoral scope of 
the judicial function in the Church in the service of its essential end 
must be recognized, which is the realization of the salus animarum 
( cf. c. 1752). No doubt, this right-duty of the judicial vicar is in connection 
with the institution of the episcopal vicars and with the provision for his 
being summoned to the diocesan synod. It would have been incongruent 
that the judicial vicar, whose "munus" is a particular application of the 
function of the episcopal vicars in the specific field of the administration 
of justice (vicarious power in the entire diocese in judicial matters, al
though, pursuant to c. 134 § 1, he is not an ordinary nor an object of an 

11 .  For a more complete presentation, cf. G. CORBELLINI, fl Sinodo . . .  , cit., pp. 165-168. 
12. Cf., respectively, CJC/1917, c. 1573 § 1 and CIC, c. 1420 § 1. 
13. Cf. CD 27; also, 23 and 26. 
14. For more extensive considerations in this regard, cf. G. CORBELLINI, Il Sinodo . . .  , cit., 

pp. 169-170. 
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identical regulation to that relative to the vicar general and the episcopal 
vicars), 15 was not envisioned as a member by law of the synod, keeping in 
mind also the importance that the administration of justice possesses in 
the governance of the Church ( c. 135 § 1) and in the particular church. His 
participation in the diocesan synod is important because of the contribu
tion he can furnish from his accumulated experience from his ministry as 
judge, regarding many pastoral options, especially in the fields in which 
justice can most easily be compromised, and in those where particularly 
precious values for the Church and for the salvation of souls are at risk, 
like the validity of marriages. 16 

- no. 3° : There is nothing new with respect to the CJC/1917 about 
the participation of the canons of the cathedral church as members by 
law. In contrast are the provisions of c. 358 § 1,5° of the CJC/1917 relative 
to the participation of a delegate for each collegial chapter. This was de
cided from the beginning. 17  No doubt it is due to the fact that the collegial 
chapter affects only a few particular churches and in practice has lost 
much of its importance. Moreover, those councils could be represented 
through other channels (e.g., through one of their members belonging to 
the presbyteral chapter). For their part, the cathedral chapters, pro
foundly renewed regarding their objectives by the new Code (cf. c. 503), 
by following the directions of the Council ( cf. CD 27) and those of the re
sulting documents-which showed a practical and normative situation 
eminently temporary and mindful of the Council, but also in notable har
mony with the CJC/1917 18-have been reinvested, in universal law, with an 
essentially liturgical function. However, they can still be entrusted with 
other functions ( cf. c. 503) by the law or another diocesan bishop. In par
ticular, the Bishops' Conference could assign to the chapters the attribu
tions proper to a college of consultors ( cf. c. 502 § 3), functions of greater 
importance in diocesan governance, 19 and which in the CJC/1917 were 
proper to the cathedral chapter. It might be enough to definitively cite the 
norm of c. 391 § 1 of the former Code, regarding the purpose of the cathe
dral college, instituted "ut Episcopum ... tanquam eius senatum et consil
ium, adiuvet, ac, sede vacante, eius vices suppl eat in dioecesis regimine." 
The right-duty of the chapter to be summoned and to participate in the di
ocesan synod derives especially from its institutional function of celebrat
ing the most solemn liturgical ceremonies in the cathedral-a diocesan 
synod must be characterized and vivified by solemn liturgical celebrations 

15. Cf. cc. 481 and 1420 § 5. 
16. Cf., for other considerations, G. CORBELLINI, n Sinodo ... , cit., pp. 170-173. 
17. Cf. Comm. 24 (1992), p. 226, c. 358 CIC. 
18. Cf. ES I, 17 § 2; SCCong, Litterae circulares ad Praesides Conferentiarum 

Episcopalium de Consiliis Presbyteralibus iuxta placita Congregationis Plenariae die 1 0  
octobris 1969 habitae, "Presbyteri sacra," April 1 1 ,  1970, no. 10, in AAS 72 (1970), p .  464; 
DPMB, 136, 205. 

19. Cf., in addition to c. 502, cc. 272, 377 § 3, 382 § 3, 404, 413 § 2, 419, 421 § 1, 422, 430, 485, 
494 § §  1-2, 501 § 2, 1018 § 1, 2°, 1277, 1292 § 1. 
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(cf. DPMB 165)-and, where it has been established, on a notably respon
sible level together with the diocesan bishop in the governance of the par
ticular church. At least individually, many members of the chapter will be 
able to contribute their rich experience, matured in the most varied minis
tries in the service of the Church, according to the issues of a pastoral or 
strictly normative nature that will be the object of study in the synod and, 
afterwards, of a decision by the bishop (cf. cc. 465-466).20 

- no. 4 °: The presbyteral council, which was instituted by the ex
press will of the Council, 21 and in which a nature was later specified by 
various instances of documents from the Holy See,22 even including the 
regulations of the Code, 23 must be invited to the synod in its entirety and 
is obliged to take part in it. In effect, the proposal that only "delegates" of 
the presbyteral council could be summoned to the synod, and not the 
council entirely as such, was not accepted. 24 Its nature of senatus Epis
copi and its function of representing all of the presbyterate and of aiding 
the bishop in the governance of the diocese, with the purpose of realizing 
in the best possible way that the pastoral welfare of the portion of the peo
ple of God which constitute it ( cf. c. 495 § 1) is the real reason for their 
participation in the diocesan synod. Indeed, that function showers forth a 
special and particular experience, which can lead to a priceless contribu
tion to the development of the synod and to the drafting of its decisions. 
The council is also, since it is a representative body of the entire diocesan 
presbyterate, the natural vehicle for the problems of the clergy and for 
their pastoral experiences, and therefore of what all the clergy can off er to 
the particular church through the daily carrying out of their ministry. 25 

- no. 5° : The participation of the lay faithful as members by law on 
equal standing with the others is, certainly, one of the innovations most 
evident with respect to the prior legislation that excluded them. 26 It was 
the Council that, while expounding its doctrine regarding the Church, 
granted them an ample space, the context of Lumen gentium, whose 
chapter IV is devoted completely to the lay faithful. Moreover, a complete 
document-the Decree Apostolicam actuositatem-deals exclusively 
with their apostolate. The doctrine of the council regarding the nature of 
the lay faithful belonging to the Church ( expressed especially in Lumen 

20. For a more complete discussion of the participation of the canons of the cathedral 
church in the synod, cf. G. C0RBELLINI, Il Sinodo ... , cit., pp. 173-177. 
21. Cf. PO 7 (also cf. LG 28). 
22. Cf. ,  in particular, ES, I, 15; SCCong, Litterae circulares ad Praesides ... , cit., pp. 459-

465; Synodus Episcoporum, Ultimis temporibus, Pars altera, I, l ;  DPMB, 60, 165, 178, 187. 
Other documents, cited in G. C0RBELLINI, fl Sinodo . . .  , cit., p. 182, notes 42 and 43. 
23. Cf. cc. 495-501. 
24. Cf. Comm. 24 (1992), p. 254, c. 4. 
25. For a more complete picture regarding the evolution of this diocesan organism-from 

the Council to the Code-through the various acts of the Holy See, cf. G. C0RBELLINI, fl 
Sinodo ... , cit., pp. 177-183. 
26. Cf. G. CoRBELLINI, fl Sinodo ... , cit., pp. 183-184. 
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gentium ), and regarding their participation in the mission of the Church 
( conveyed principally in Apostolicam actuositatem and solidly based in 
Holy Scripture), betokens an extraordinary richness and constitutes an 
extremely efficacious point of departure for a rediscovery by everyone of 
their fundamental dignity as members of the Church, in which they are 
fully entitled to belong. 27 From that doctrine is derived the decision to in
volve them together with clerics and religious in an organization thought 
naturally to be at the diocesan level: the pastoral council, which was de
sired by the Council itself and which has the function of studying and ex
amining all that refers to pastoral activity and of proposing practical 
solutions ( cf. CD 27). The Code has faithfully received the doctrine of the 
Council, especially in cc. 224-231 ( cf. also cc. 204-223); but also in many 
other places, beginning in cc. 511-514,28 in which the principle is con
veyed in practical norms of their belonging to the Church, their requisite 
entitlements, and of their participation in its mission with the specific re
sponsibilities and function of direct collaboration in the power of gover
nance. 29 Canon 463 § 1,5° , on providing for the participation of the laity 
and members of institutes of consecrated life in the diocesan synod, de
sired that they be chosen by the pastoral council according to the manner 
and number established by the diocesan bishop, or else, where this coun
cil does not exist, in the manner determined by the bishop himself. At 
first, keeping in mind the facultative character of the institution of the pas
toral council ( clearly different than the presbyteral council) and the fact 
that it does not represent the people of God, and its typical subject matter, 
it had been thought that the members of the pastoral council did not nec
essarily have to be invited to the synod.3° Certainly, keeping in mind the 
functions of the diocesan pastoral council in which the desire for apos
tolic service that motivates the Church should be conveyed, this council is 
the most appropriate organization to choose the lay members assigned to 
participate as members in the diocesan synod. 

- no. 6° : The participation of the rector of the diocesan major semi
nary was already considered in the CJC/1917, in c. 358 § 1,3°, which im
plicitly-judging from the particle sal tem placed before maioris
foresaw the possibility of summoning the rector of the minor seminary, 
considering also the practical importance that he had in the life of the dio
cese, in contrast to what generally happens today notwithstanding the de
sire expressed by the Code in c. 234 § 1. It was not considered necessary 

27. A series of texts related to the essential features of the proper condition of the laity 
and its implication in the life and mission of the Church is found in G. CORBELLINI, Il 
Sinodo . . .  , cit., pp. 184-187. 
28. Also cf. c. 536. For an account of the progress of the pastoral council from the Council 

to the new Code, cf. G. CORBELLINI, fl Sinodo . . .  , cit., pp. 187-192. 
29. Cf., e.g., cc. 443 § 3, 2° and 3°, § 4, 492 § 1, 494 § 1, 537, 835 § 4, 759, 766, 774, 781, 785, 

793, 799, 822 § 3, 1435, 1421 § 2. 
30. Cf. Comm. 24 (1992), p. 225, c. 358 CIC. 
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in the present Code to speak of the rector of the minor seminary, since he 
can be summoned by virtue of § 2. 31 The function of the rector of the sem
inary is, no doubt, among the most necessary and sensitive for the life and 
pastoral mission of a particular church, especially in regard to its future, 
since the ministries of the Church are indispensable for their presence 
among the people and for the exercise of their mission of salvation. It is 
evident that the rector of the seminary, because of his own ministry, is the 
most qualified person to bring to the diocesan synod the problem of voca
tions to the priestly ministry and that of their adequate formation, which 
the diocesan synod must obviously take seriously. The rector could also 
be the most appropriate channel to bring to the synod the hopes and 
dreams of the young seminarians who are prepared to serve as pastors to 
the particular church meeting in synod. 32 

- no. 7° : Regarding the participation of the vicars forane (arch
priests), the new Code is in continuity with the CIC/1917, which counted 
them among the members of the synod in c. 358 § 1,4°. Their function in 
the organization of the particular church has profoundly changed, when it 
is remembered that today they preferentially have a mission of promoting 
and coordinating the pastoral activity of the area (cf. c. 553 § 1). Although 
their administrative and bureaucratic function has not completely disap
peared (cf. c. 555 § 1,2°-3°), this was their principal task in the discipline 
of the CIC/1917 (cf. cc. 447-449). Due to their multiple responsibilities
pastoral, vigilance over disc iplinary subjects, liturgical, administrative, 
spiritual help to the clergy, and attention to their specific problems even in 
the least easy circumstances of life, visiting the parishes ( cf. c. 555)-the 
archpriests constitute a prolongation of the presence of the bishop, and of 
his office, in the different parts of the diocese. Through their particular 
contact with the clergy and other faithful in the specific function of pro
moting and coordinating pastoral activity, they certainly add a broader vi
sion of the pastoral situation that has matured by their experience. From 
their knowledge of the pastoral reality from a particular visual angle, they 
can be a precise echo of the specific situation of the diocese, and can 
bring a very valuable contribution to the development of the synod. This is 
the reason they are included among the members by law of the diocesan 
synod.33 

- no. 8° : At least one presbyter for each vicariate forane (arch
priesthood)-and another who substitutes for him in case of an impedi
ment-is to be chosen by all those who perform care of souls there. They 
are spoken of here are "presbyters," which is in a certain way an innova
tion with respect to the CIC/1917. Canon 358 § 1,7° of the former Code 

31. Cf. Comm. 24 (1992), p. 254, c. 4. 
32. Other considerations regarding the participation of the rector of the seminary in the 

diocesan synod can be found in G. CORBELLINI, Il Sinodo . . .  , cit., pp. 192-195. 
33. Cf. G. CoRBELLINI, Il Sinodo . . .  , cit., pp. 195-199. 
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provided that he was to be chosen "unus saltem parochus pro unoquoque 
vicariatu foraneo." Probably the fact that the parish was the typical and al
most "exclusive" form for the exercise of the care of souls lead to their 
being spoken of as "parish priest" and not simply as "presbyters." There
fore, with the new norm, all the presbyterate that exercises care of souls is 
included, whatever the specific method for doing so (priests entrusted in 
solidum with the parochial ministry, cf. c. 517 § 1; parochial vicars, 
cf. c. 545; church rectors, cf. c. 556; chaplains, c. 564; etc.). It is also an in
novation that the choosing of a substitute is foreseen so as to guarantee in 
every case the presence of at least one presbyter, from among those who 
exercise the care of souls, for each vicariate forane. The CJC/1917 did not 
envision that possibility; in contrast, it provided that the parish priest, dur
ing his absence, would be substituted for by a substitute vicar ( cf. c 358 
§ 1,7° CJC/1917). Certainly the presbyters are amply represented in the di
ocesan synod through others who are fully entitled to attend the synodal 
assembly, 34 but the legislator, with this provision, wanted to emphasize 
with special force their role in the Church, which is developed in immedi
ate contact with the people of God in a frequently humble and hidden but 
irreplaceable service; a service that, no doubt, does not lack its rewards, 
but it also has its difficulties, common to all men. They are the presbyters 
who, as ministers of Christ inserted into continuous contact with the peo
ple whose problems, pain, and hopes they share, carry the greatest weight 
of the very mission of the Church, which is to off er God to men and bring 
men to God. 35 

- no. 9° : Some superiors of the religious institutes and of the soci
eties of apostolic life that have a house in the diocese. The new provision 
separates itself notably from that of the CJC/1917, not only in terminology, 
but also in content, especially that referring to the method of choosing. 
The CJC/1917 (cf. c. 358 § l ,8°) envisioned the participation of the Abbates 
de regimine and of superiors of the clerical institutes, designated by the 
respective provincial superiors. 36 Presently, in effect, the choice of 
method is left to the diocesan bishop, allowing him to adopt the manner 
that best corresponds to the specific situation in each particular church. 
The religious, for their special charisms, though their "status" does not be
long to the hierarchy of the Church ( cf. c. 207 § 2), constitute an enormous 
richness because of their spiritual life, as the Council has amply recalled 
by devoting to them an entire chapter of the Constitution Lumen gentium 
(ch. VI) and the Decree Perfectae caritatis. The Council itself wished to 
recall the special bonding of religious with the particular churches 

34. Cf. cc. 463 § 1, 2°-4°, 6°, 7° (and § 2). 
35. For a more complete and detailed presentation of the function of priests in the Church 

and of their service in the care of souls which is essential to their calling to the diocesan 
synod, cf. G. C0RBELLINI, Il Sinodo ... , cit., pp. 199-202. 
36. For an elaboration of this issue, cf. no. 9°, cf. Comm. 24 (1992), p. 226, c. 358 CIC; 

G. CoRBELLINI, Il Sinodo . . .  , cit., pp. 7-10, 31-37. 
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(cf. CD 34), and afterwards the Holy See dictated specific directives to 
foster reciprocal relations between bishops and religious in the life of the 
Church. 37 Regarding their participation in the synod, for centuries there 
have existed moments of tension because some religious did not want to 
submit themselves to the obligation of participating in it.38 Today things 
have changed quite a bit, and generally religious have good relations with 
the particular churches in whose territory they live and work. Their right
duty of participating in the synod derives, both from the nature of their 
life, which constitutes a peculiare don um ( cf. c. 57 4 § 2) for the Church, 
and from their specific service to the Church, which is conveyed in a sur
prising variety of forms ( cf. cc. 577, 673-676). The canon does not specify 
which superiors are involved-if major or local-but it would seem more 
logical that those who live in the diocese be summoned, precisely to be 
able to make a contribution to the synod that also would be the fruit of 
their thorough knowledge of the human and ecclesial environment in 
which they work. 39 All that has been said about religious applies as well to 
the superiors of the societies of apostolic life, at least regarding their con
nection to the particular church into which they are inserted and regard
ing their necessary participation in the diocesan synod. These superiors, 
by committing their members to various works of the apostolate and to 
living in a community, come close, at least in their external configuration, 
to the reality proper to the religious institutes. The Instruction In Consti
tutione Apostolica does not give any particular instructions on nos. 1 °-4°, 
6°-7°, and 9°; and it only gives a list of the members de iure (Cf. ICA II, 2) 
and repeats the text of the canon (Cf. ICA II, 3). On the other hand, it gives 
some attention to the elective members (nos. 5° and 8°), giving some di
rections and specifying some aspects (Cf. ICA II, 3, 1 ° and 2° respectively). 

2. Regarding § 2, from the beginning it was proposed that it would 
have been enough to say that the bishop can also invite other persons, if 
he considered it opportune. 40 The text was drafted with this suggestion in 
mind and by providing also that the invited members, unless the bishop 
provided otherwise in his letter of invitation, have a consultative vote, like 
the members by law. 41 The drafting was later simplified in passing from 
the Schema of 1977 to the Schema of 1980.42 

37. Cf. MR. 
38. Cf. G. CoRBELLINI, Il Sinodo . . .  , cit., p. 202. 
39. For a more complete presentation of the nature of religious life, of the bond between 

the religious and the life of the Church, and the ecclesialogical foundations and expressions 
of the need to take part in the diocesan synod, cf. G. CORBELLINI, Il Sinodo . . .  , cit., pp. 202-
207. 
40. Cf. Comm. 24 (1992), p. 226, c. 358 CIC. 
41. Cf. Comm. 24 (1992), p. 255. 
42. Cf. G. CORBELLINI, Il Sinodo ... , cit., pp. 208-209; Appendix, p. 279; also cf. Comm. 24 

(1992), pp. 263, 284-285, C. 4 § 2. 
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Because of his ministry and the personal responsibility with which 
he rules "his" particular church, the bishop is afforded a notable margin of 
freedom and discretion. In accordance with the celebration of the dioce
san synod, the legislator, in continuity with the prior regulations-though 
the present § 2 is in line with the new sensitivity found in all the Code
has wisely foreseen that the bishop can complete the synodal assembly 
with other members. It falls to the bishop to assess who, not even count
ing the enumerated members of § 1, could make a rich and considerable 
contribution of faith, share experiences derived from the exercise of vari
ous functions in the Church and in civil society, and perhaps represent 
sectors and realities that otherwise would not be represented or insuffi
ciently represented. 43 The text does not expressly speak of the members 
of societies of apostolic life, but it is evident that the bishop also can sum
mon them to the synod.44 

3. Paragraph 3 is new with respect to the CJC/1917. From the begin
ning of the work of revision, a paragraph very similar to the present para
graph was introduced, in spite of some having asked for its suppression 
or, at least, for its modification to prevent abuses. Afterwards, it became 
the published text45 with few changes. 

Likewise this norm is indicative of the freedom and discretion of the 
bishop, as well as of the new ecumenical sensitivity recovered by Vatican 
Council II which had to be conveyed in specific acts. Here the canon deals 
with ministers or members of the churches or Christian communities that 
are not in full communion with the Catholic Church. Although it is not 
specified, it is obvious that it will generally deal with churches and Chris
tian communities present and active in the territory of the diocese
although the contrary is not prohibited. Their members, in effect, substan
tially share the same situations in life as do members of the Catholic 
Church (and of the social environment in which they are inserted), in 
whose welfare they should collaborate in the spirit of a healthy ecu
menism (cf. UR 12). It is evident that these guests will be present as "ob
servers , "  not as members, and theref ore will not possess a right to 
participate in the debate nor expressly to contribute to the formation of 
any platform in the assembly. 46 To this end, it must be emphasized that 
there has been no recent lack of examples of a more direct implication of 
separated brethren with synod activities. For example, in the special 
Synod of bishops for Europe (November-December 1991) they were in
vited as "fraternal delegates,"  with a right to participate in the debates. 
Likewise the regulations of the diocesan synod of Rome, approved by the 

43. For other considerations, cf. G. CORBELLINI, Il Sinodo . . .  , cit. , pp. 208-209 . 
44. For some clarifications on the election of these synod members, Cf. ICA, II, 4. 
45. Cf. Comm. 24 (1992), pp. 254-255; also cf. G. CORBELLINI, fl Sinodo . . .  , cit., p . 210, 

Appendix, p . 280. Also cf. Comm. 24 ( 1992), pp . 253, 285, c. 4 § 3. 
46. Other considerations with regard to this material is found in G. CORBELLINI, Il Sinodo . . . , 

cit., pp. 210-211 .  
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Holy Father in February 1992, contemplated their participation in the 
same condition of "fraternal delegates." In fact, in the development of the 
synod concluded on Pentecost 1993, there was participation by fraternal 
delegates. From these facts one can conclude, at least in our opinion, that, 
according to the specific circumstances, the diocesan bishop could also 
contemplate participation in that form by providing an exception to c. 463 
§ 3. It would be a matter of particular delicacy toward separated brethren 
whose presence would pose no problem, keeping in mind also the purely 
consultative and extraordinary nature of the diocesan synod.47 

47. For some clarification on the purpose of the presence of these observers, and on the 
criteria for their election, cfr ICA, II, 6. 
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Synodo sodalis, si legitimo detineatur impedimento, non 
potest mittere procuratorem qui ipsius nomine eidem in
tersit; Episcopum vero dioecesanum de hoc impedimento 
certiorem faciat. 

A member of the synod who is lawfully impeded from attending, cannot 
send a proxy to attend in his or her place, but is to notify the diocesan 
Bishop of the reason for not attending. 

SOURCES: c. 359 § 1 

CROSS REFERENCES: cc. 461- 463 

COMME NTARY - - - - - -

Giorgio Corbellini 

The source for c. 464 is c. 359 § 1 of the CJC/1917, whose preserva
tion was considered necessary from the beginning. It was, however, imme
diately necessary to suppress § 2 of that same canon.1 In effect, the 
provision that the bishop can punish one who neglects a duty so important 
could seem hardly congruent with present sensibility. Without denying the 
validity and perhaps the need for coercive measures, it must be remem
bered that they are not the most appropriate ways to involve people in a 
time of constructive communion such as the diocesan synod. Moreover, 
today participation is perceived more as a right than a duty, and therefore 
a coercive provision would be completely superfluous. 

The regulations of c. 464 have their internal logic based on the nature 
of the diocesan synod, which is a purely consultative organization. It 
would thus be completely out of place for an absent member to be re
placed by a proxy. In contrast, it is necessary that one who is lawfully im
peded notify the bishop, who is the president of the synod ( cf. c. 462 § 2), 
of the impossibility of taking part in the celebration. These provisions find 
their justification in the consultative nature of the synod, as we have just 
said, but especially in the fact that no one can excuse himself from a duty 
that obligates him. On the other hand, a personal contribution is expected 
from the members of the synod, whether by law ( cf. c. 463 § 1) or by epis
copal designation ( cf. c. 463 § 2), which cannot be made except by them 
personally. The synodal assembly, besides being a place in which deci
sions mature by means of the exchange of opinions and the contribution 

1. Cf. Comm. 24 (1992), p. 226, c. 359 CIC; also cf. pp. 255, 263, 285, c. 5. 
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of the members, is also a time of communion within a specific particular 
church, to which it is necessary to bring the contribution of one's own 
thought and life experience. If a lawful impediment makes it impossible 
for a member to constructively participate in the synod, it is necessary 
that the bishop be personally and promptly informed of it. In effect, it is 
only fair that the bishop know that he will be missing a necessary contrib
utor ( or at least one that is desired). In that way, the bishop will be able to 
replace that deficiency by summoning another person who can-if and to 
the extent possible-offer an equally valuable contribution. 2 

By invoking the content of this canon, the Instruction In Constitu
tione Apostolica also reminds us of the bishop's power to remove, by de
cree, any synod member expressing opinions contrary to or outside of the 
Church doctrine, or rejecting episcopal authority, always except for the 
right to appeal the decree (Cf. ICA II, 5). 

2. For further considerations, cf. G. CORBELLINI, Il Sinodo diocesano nel nuovo Codex 
Juris Canonici (Rome 1986), pp. 21 1-213. 
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465 Propositae quaestiones omnes liberae sodalium discepta
tioni in synodi sessionibus subiciantur. 

All questions proposed are to be subject to the free discussion of the mem
bers in the sessions of the synod. 

SOURCES: c. 361; DPMB 165 

CROSS REFERENCES: 

COMME NTARY ------

Giorgio Corbellini 

Canon 465 has its source in c. 361 of the CIC/1917, which, from the 
beginning, was considered necessary to be preserved in its original form. 1 

Afterward it experienced a drafting modification, which simplified it, but 
preserved its substance unchanged. 2 Although a canon had been drafted 
following the outlines of c. 360 of the CIC/19173 relative to the manner of 
preparation for the synod (which was present until the Schema of 1980), it 
was finally suppressed. The reason was that it seemed more opportune to 
leave the bishop at liberty to decide the manner of preparation for the 
synod through provisions that would have to be made in the regulations. 4 

In effect, a simpler formulation had been initially drafted from c. 360 § 1 
and a slight change was made for § 2;5 the text was drafted afterwards in 
the sess. XI. 6 In the Schema of 1977 it appeared as c. 275 and in the 
Schema of 1980 as c. 384, but it no longer appeared in the Schema of 
1982. 7 This does not diminish the fact that preparation for a diocesan 
synod constitutes, in a certain sense, the most important work to guaran
tee the success of its celebration.8 

The present canon does not present special problems, since it simply 
contains a very obvious and general norm relative to the necessary free-

1. Cf. Comm. 24 (1992), p. 226, c. 361 CIC. 
2. G. CORBELLINI, Il Sinodo diocesano nel nuovo Codex Juris Canonici (Rome 1986), 

p. 109; also cf. Comm. 24 (1992), pp. 225, 264, 285, c. 7. 
3. Cf. Schema of 1977 and Schema CIC 1980 (respectively, c. 275 and c. 384), in 

G. CORBELLINI, ll Sinodo . . .  , cit., Appendix, p. 280. 
4. Cf. Comm. 14 (1982), p. 211 ,  c. 384. 
5. Cf. Comm. 24 (1992), p. 226, c. 360 CIC. 
6. Cf. Comm. 24 (1992), p. 256, c. 6; also cf. pp. 263, 285, c. 6. 
7. Cf. G. CORBELLINI, Il Sinodo . . .  , cit., Appendix, p. 280. 
8. Regarding the importance and absolute necessity of a proper preparation, both 

spiritual and practical, cf., G. CORBELLINI, Il Sinodo . . . , cit., pp. 94-104. 
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dom with which the different issues must be made subject to the discus
sion of the participants in the synod. The nature of the synod itself 
requires this freedom: it would not make sense to convene an assembly at 
which one was not allowed to express one's own opinion with due regard 
for its consultative nature. The opinions expressed will be subject to vot
ing, keeping in mind the norms stated in c. 119,2° (although they do not 
possess a strictly collegial nature) unless the regulations have provided 
otherwise. Also regarding the elections that have to be carried out in the 
context of the synod: they must follow the norms contained in cc. 119,1 ° 

and 165-179, except the various provisions that could be contained in the 
regulations. Although c. 119 refers to collegial acts, it constitutes a neces
sary point of reference for all the voting in ecclesial organizations. As 
much as the synod might be a consultative organization , the voting can 
allow the bishop to know what-and with what numerical weight-the 
orientation is that prevails in the assembly regarding various matters. This 
will allow him to form an exact opinion with a view toward promulgating 
the decrees and publishing the synodal declarations, tasks that are his re
sponsibility alone (cf. c. 466).9 In any case, the freedom in the debates re
garding proposed issues constituted a fundamental need, but left to the 
regulations the determinations dealing with the manner of their develop
ment. These regulations are an indispensable instrument to make the 
synod an experience truly constructive in the life of the particular church. 

It is well known that the appropriate liturgical celebrations cannot 
be lacking in the development of the synod, which make clear its essen
tially ecclesial nature and therefore the religious nature of the assembly.10 

But the norms of the CIC regarding the synod do not deal with this aspect 
of synodal activity since there is no need for a strictly juridical regulation 
of the liturgical celebrations that must accompany it. Generally, they will 
be celebrations open to all the faithful of the diocese and not reserved to 
the members of the synod.11 

9. For other considerations, cf. G. CORBELLINI, fl Sinodo . . .  , cit., pp. 1 1 1-116. 
10. Cf. DPMB, 165; G. CORBELLINI, fl Sinodo . . .  , cit., pp. 109-110. 
11 .  For the scope in which a synod may act and for the subjects that it may lawfully and 

effectively handle, Cf. ICA, appendix. Within the context of this canon, due to its practical 
nature, it may be useful to also bear in mind what is indicated in its regulations (Cf. ICA, 
III, B) and on the development of the synod (Cf. ICA, IV). 
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Unus in synodo dioecesana legislator est Episcopus dioe
cesanus, aliis synodi sodalibus voto tantummodo consul
tivo gaudentibus unus ipse synodalibus declarationibus 
et decretis subscribit, quae eius auctoritate tantum pu
blici iuris fieri possunt. 

The diocesan Bishop is the sole legislator in the diocesan synod. Other 
members of the synod have only a consultative vote. The diocesan Bishop 
alone signs the synodal declarations and decrees, and only by his author
ity may these be published. 

SOURCES: c. 362; LG 27; CD 8 

CROSS REFERENCES: 

COMME NTARY ------

Giorgio Corbellini 

This canon1 has its source in c. 362 of the CIC/1917, which was con
sidered necessary from the beginning in order to preserve it in its original 
form.2 

From the final disposition of c. 362 of the CIC/1917 regarding the ef
fective dates of the decisions adopted by the bishop in the synod (syn
odales constitutiones), an independent canon was initially drafted.3 That 
canon appeared as c. 278 in the Schema of 1977,4 but was suppressed dur
ing the revision of that Schema because it constituted a repetition of the 
provisions of c. 9 § 3 of the Schema De normis generalibus (the present 
C. 8 § 2).5 

Historically there have been cases-among them, that of the former 
Synod of Auxerre in Gaul, at the end of the sixth century-in which the 

1. Regarding c. 466, also cf. E. ZANETTI, "Commento ad un canone: 'Nel Sinodo l'unico 
legislatore e il Vescovo diocesano . . .  ' (c. 466)," in Quaderni di Diritto Ecclesiale, 4 (1991, 
pp. 63-68). 

2. Cf. Comm. 24 (1992), p. 226, c. 362 CIC. 
3. Cf. Comm. 24 (1992), p. 256, c. 9; also cf. pp. 266, 285, c. 9 and Comm. 25 (1993), 

p. 74, C. 

4. Cf. G. CORBELLINI, Il Sinodo diocesano nel nuovo Codex Juris Canonici (Rome 1986), 
Appendix, p. 281. 

5. Cf. Comm. 12 (1980), p. 318. For the remaining passages on the formation of c. 466, cf. 
G. CoRBELLINI, Il Sinodo . . .  , cit., p. 150; also cf. Comm. 24 (1992), pp. 256, 264, 266, 285, c. 8; 
Comm. 25 (1993), p. 74, c. 
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synodal decisions were signed by all the participants. For centuries the 
matter presented no difficulty; but problems began to appear after the 
Council of Trent. L ikewise, there were positions taken by the Holy See 
that seemed to leave open the possibility that the decisions receive the ap
proval of the members of the synod, although that approval was not con
sidered essential. The problem got worse with the Synod of Pistoia, in 
1786, which situated the bishop and the parish priests on the same plane 
regarding the reformatory decision that had to be adopted in the context 
of the diocesan synod. The intended parity, together with many other deci
sions of the Synod of Pistoia, was expressly condemned by Pope Pius VI, 
in the Bull Auctorem fidei, of August 28, 1794.6 In the schemata drafted 
with a view toward Vatican Council I, the affirmation that only the bishop 
is the legislator and judge in the synod was found for the first time; and al
though the bishop might ask for the opinion of those present, he is not at 
all obliged to follow it. 7 The principle, contained in the schemata of Vati
can Council I, which never came to be discussed because of the forced in
terruption of the Council, became a universal law in the Latin Church with 
c. 362 of the CIC/1917- which has passed almost literally into the new 
CIC-and ended all the preceding discussions on the question. 

It is the indisputable prerogative of the auctoritas et sacra potestas 
of which the bishops are endowed to govern the particular churches en
trusted to them as vicars and legates of Christ, an authority they enjoy in 
the name of Christ ( cf. LG 27). They make laws and issue disciplinary de
crees for the governance of their church by their own authority, without 
the concurrence of other members of the particular church. The CIC pro
vides unequivocally that the legislative power is exercised only by the 
bishop (cf. c. 391 § 2), keeping in mind that, of itself, the legislative power 
that the Church's legislators inferior to the Roman Pontiff have-and 
therefore also the diocesan bishops-cannot be lawfully delegated. The 
bishop cannot renounce the personal exercise of legislative power, which 
is tied to his specific function at the head of a specific particular church. 
He cannot delegate it to others, or hide himself behind the responsibility 
of the synod or confuse himself with it by renouncing a strictly personal 
function. He does have the right of finding in the synod all the help and 
collaboration necessary so that the exercise of his personal power is real
ized in a manner truly faithful to the Gospel and the specific situations of 
his particular church. 8 The consultative nature of the synod and the per
sonal responsibility of the bishop, also regarding the authentic teaching of 
the faith and the normative decisions, do not relieve the bishop from re
spectfully assessing the proposals arising from the synodal assembly to 
give them binding effect. Certainly, he has the right to ignore them, in part 
or entirely, but to do so he must have very grave reasons, since it would be 

6. Cf. Dz.-Sch., 2600-2700, in particular 2609. 
7. For an illustration of the problem, cf. G. CORBELLINI, Il Sinodo . . .  , cit., pp. 151-153. 
8. For other useful considerations, cf. G. CORBELLINI, Il Sinodo . . .  , cit., pp. 153-155. 
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hardly prudent not to keep in mind what the synod has developed and de
cided, generally after much fundamental consultation and deep study by 
the members of the synodal assembly. Among other things, when the CIC 
establishes in c. 127 the dispositions regarding the consultation that the 
superior needs to have for certain acts, after having recalled that he is not 
obliged to proceed according to the opinions given (although he might 
agree), urges him not to separate himself from the synod ( especially if he 
agrees) without a reason, in his view, that prevails over the adduced dispo
sitions. 9 

Canon 466 also provides that only the bishop has to sign the declara
tions and the synodal decrees. This, of course, is a logical and natural con
sequence of the fact that the bishop is the only legislator in the synod. 

"Declarations" here means those acts that possess a content not di
rectly normative, but rather doctrinal or, in general, guiding; the term "de
crees" means the acts that contain precise decisions of a juridical nature, 
which are required to become a norm of action in that particular church.10 

The signing by the bishop is the act through which the texts that are 
developed in the synod, and in some cases, revised afterwards by the 
bishop, acquire juridical effect or become binding for the particular 
church. 

Finally, the canon establishes that the declaration and the synodal 
decrees can be published-that is, made known to the particular church, 
so that they be properly put into practice-only on the bishop's authority. 
Publication presupposes "promulgation," that is, the juridical act with 
which the legislator wants to give binding effect to a certain text, doctrinal 
or strictly juridical: in this case it is clear that promulgation consists of his 
signature, as a testimony to the will to give the document binding effect. 11 

Nowhere in the CIC-and it is understood always as a problem for
eign to the synod-is the application of the decisions ( declarations or 
decrees) of the bishop spoken of, which were adopted after their develop
ment in the synod, which was celebrated precisely to develop measures 
that must guide the life of a particular church. In any case, it is not pre
cluded that the synodal decrees themselves can establish methods for the 
application of the dispositions. No doubt appropriate preparation is fun
damental for the success of the synod, which involves the largest possible 
number of people. An ordered development is important, which is partici
pative and fruitful of the sessions, but it is essential to put into practice 
what the bishop, from the results of the synod, has decided the norm of 

9. For further considerations, cf. G. CORBELLINI, Il Sinodo ... , cit., pp. 156-158. 
10. For a more detailed illustration, cf. G. CORBELLINI, Il Sinodo ... , cit., pp. 158-161. 
11 .  Cf. c .  7;  also cf. G. CoRBELLINI, Il Sinodo ... , cit., pp. 161-162; 1 16-118. 
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life for his particular church will be. The celebration of a synod, with all 
its preparation and development, would be a useless and frustrating effort 
if there were lacking in the particular church the effort of all those respon
sible at all levels, and likewise the faithful themselves, since it depends on 
them to put into practice the orientations and decisions promulgated by 
the bishop at the end of the synod. 12 

12. For other considerations regarding putting into practice the declarations and decrees 
of the synod, cf. G. CORBELLINI, Il Sinodo . . .  , cit. ,  pp. 1 18-120. For some useful intructions 
regarding the ways to practice what is laid out in this canon, cf. ICA, IV, 1-4 and 6. 
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Episcopus dioecesanus textus declarationum ac decreto
rum synodalium communicet cum Metropolita necnon 
cum Episcoporum conferentia. 

The diocesan Bishop is to communicate the text of the declarations and 
decrees of the synod to the Metropolitan and to the Bishops' conference. 

SOURCES: 

CROSS REFERENCES: cc. 431-432, 435-436, 447-448, 455, 461, 462 

C O MME NTARY ------

Giorgio Corbellini 

A canon analogous to this one did not exist in the CIC/1917. Never
theless, from the beginning of the work of revision of the Code it was con
sidered necessary to draft another canon that would establish that the 
decrees, declarations, etc., of the diocesan synod must obtain the ap
proval of the Holy See. 1 During the drafting process of the canon a pro
posal was made that the bishop notify the Apostolic See and the regional 
Bishops' Conference of the text of the synodal declarations and decrees. 
In light of an objection that the Holy See and Bishops' Conference should 
not be put on the same level since the reason of notification is different in 
each case, the text was drafted differently, likewise keeping in mind the 
suggestion of including the metropolitan among the bodies that had to be 
notified of the synodal acts.2 

The prescription of sending the texts of the synodal declarations and 
decrees to the metropolitan and Bishops' Conference is based on the rela
tionship existing between each one of the particular churches and the 
ecclesiastical provinces, as well as between them and the Bishops' Con
ference. There are different methods by which the relations were realized 
between the various particular churches existing in bordering territories. 
While the ecclesiastical provinces are a very old fact, the Bishops' Confer
ences have a brief history. 3 

1. Cf. Comm. 24 (1992), p. 226, novus canon. 
2. Cf. Comm. 24 (1992), p. 257, c. 10 (novus). For other information,- especially 

regarding the elimination of the need to send synodal texts to the Holy See-cf. 
G. CORBELLINI, Il Sinodo diocesano nel nuovo Codex Juris Canonici (Rome 1986), pp. 224-
225; also cf. Comm. 14 (1982), p. 212; for the process of information, also cf. Comm. 24 
(1992), pp. 264, 286, c. 10. 

3. Cf. G. CORBELLINI, fl Sinodo . . .  , cit., respectively, pp. 250-253 and 231-234. 
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Since the end of the ecclesiastical province is to promote a common 
pastoral action for the various neighboring dioceses ( cf. c. 431 § 1) and 
that of the synod is to realize the welfare of the entire diocesan commu
nity ( cf. c. 460), it is logical that the fruit of vast synodal effort be shared 
with he who presides over the ecclesiastical province ( cf. c. 435), namely, 
the metropolitan. Through him, the synodal decisions could in some way 
constitute a contribution to the spiritual welfare of all the other particular 
churches in the province. Also, because by putting the fruit of the work it
self at the disposition of others it could be used by or constitute for them a 
stimulus for a similar undertaking, it is a particularly effective pastoral 
collaboration. 

Moreover, considering that the synod is for each particular church 
an occasion of making current its own ecclesiastic discipline, over whose 
faithful observance the metropolitan must keep watch (cf. c. 436 § 1,1 °), 
he has a right to know how the legislation of a certain particular church 
was arrived at in the synod and, likewise, to carry out by this act his duty 
of vigilance.4 

Regarding the duty of the bishop to send the text of the synodal dec
laration and decrees to the Bishops' Conference, it must be observed that 
the synod and the Conference are two very different organizations, but 
that they coincide in the purpose of looking out for, respectively, the wel
fare of every diocesan community (the synod: cf. c. 460) and of the faithful 
present in the wider territory, normally coinciding with a country (the 
Bishops' Conference: cf. cc. 447 and 448 § 1). All the particular churches 
existing within the limits of the same territory can benefit from the road 
taken by those particular churches that have celebrated a diocesan synod. 
Moreover, as the synod cannot ignore the directives given by the Bishops' 
Conference (whether they be merely guiding or binding), sending the syn
odal declarations and decrees to the Bishops' Conference can also consti
tute a premise for a type of control by the competent organizations of the 
Conference of their agreement with those pastoral orientations. 

On the other hand, given the legislative competence both of diocesan 
synod ( cf. c. 466)-though it might not be the synod as such that has legis
lative power, but the bishop who gives, in the proper case, the texts 
produced by the synod and revised by him binding normative effect 
(cf. c. 466)-and of the Bishops' Conference (cf. c. 455 §§  1-2), institu
tions from which one competence lives, in a certain way, in the context of 
the other, it turns out to be beneficial that the regulations produced by a 
particular church be known also by the other sister churches, which can 
constitute a form more of fraternity and collaboration. That sending espe
cially derives from an exigency of control for uniformity in the synodal de
crees with the normative decisions of the Bishops' Conference on the 

4. Cf. G. CoRBELLINI, Il Sinodo ... , cit., p. 231. 
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subjects of its competence (cf. c.455 § §  1-2). The possible conflicts be
tween the synodal norms and the norms issued with a binding character 
by the Bishops' Conference should be eliminated on penalty of invalidity 
(cf. C. 135 § 2).5 

So, although the synod is an act typical of a particular church 
(cf. cc. 460 and 461 § 1) or, in special circumstances, of more than one 
(cf. c. 461 § 1), at the heart of the disposition of this canon is found a re
covered spirit of communion, especially among sister churches existing 
within the same territorial limits, keeping in mind the reasons of a juridi
cal and practical nature stated above. It is also a way of putting the re
sources and positive ecclesial experiences6 of one at the service of the 
other, in a genuine spirit of communio among the particular churches in 
the heart of the universal Church, which must be conveyed also in specific 
acts (communio effectiva), and not be perceived only as a spiritual bond 
or strength (communio affectiva).  

It is  necessary to transfer a copy of the synodal documentation, 
through the pontifical representative, to the Congregation for Bishops or 
to the Congregation for the Evangelization of Peoples for them to be ap
prised as necessary (Cf. ICA, V, 5). 

5. Cf. ibid., pp. 235-236. 
6. Cf. ibid., pp. 236-237. 
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§ 1. Episcopo dioecesano competit pro suo prudenti iudi
cio synodum dioecesanam suspendere necnon dissol
vere. 

§ 2 .  Vacante vel impedita sede episcopali, synodus dioe
cesana ipso iure intermittitur, donec Episcopus dioe
cesanus, qui succedit, ipsam continuari decreverit 
aut eandem extinctam declaraverit. 

§ 1. If he judges it prudent, the diocesan Bishop can suspend or dissolve 
the diocesan synod. 

§ 2. Should the episcopal see become vacant or impeded, the diocesan 
synod is by virtue of the law itself suspended, until such time as the 
diocesan Bishop who succeeds to the see decrees that it be continued 
or declares it terminated. 

SOURCES: § 1: cc. 222 § 1, 357 § 1 
§ 2: C. 229 

CROSS REFERENCES: cc. 461, 462 

C OMME NTARY 

Giorgio Corbellini 

The drafting of this canon, which has no analogous norm as an ante
cedent in the CJC/1917, was done at the request of two consultors, who 
considered it necessary to issue a norm regarding the suspension of the 
synod in case of the bishop's death or transfer to another see, as well as 
regarding the right of the bishop to suspend the synod. 1 

Paragraph 1 contemplates two possible acts of the bishop with re
spect to the synod-suspension and dissolution-of very different na
tures, although their immediate effect might be the same. Nevertheless, by 
its nature, suspension has a temporary effect, while the effect of dissolu
tion is final. 2 The bishop can decide to suspend or dissolve the synod not 
only during the actual time of its celebration, but at any point in its prepa
ration. These decisions are within his exclusive competence-pro suo 

1. Cf. Comm. 24 (1992), p. 257, c. 11 (novus). For remarks regarding the successive steps 
taken in working out this issue, cf. G. CORBELLINI, ll Sinodo diocesano nel nuovo Codex 
Juris Canonici (Rome 1986), pp. 136-142; also cf. Comm. 24 (1992), pp. 264, 286, c. 1 1. 

2. For a more complete presentation of the two juridical acts, cf. G. CORBELLINI, Il 
Sinodo . . .  , cit., pp. 136-139. 
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prudenti iudicio-and in doing so he is not obliged to heed any consulta
tive organ, in contrast to the convening of the synod ( cf. c. 461 ). 

In case of suspension, when there are conditions present favorable 
to the synod's resumption, only the bishop, as originator of its being con
vened and president of the synod ( cf. c. 462), can assess if and when it can 
be resumed. 

In contrast, when the dissolution of the synod has been decreed, it is 
clear that it cannot be resumed. If the circumstances change, the bishop 
could possibly decide to convene a new synod-always keeping in mind 
c. 461 § 1-but it will be a different ecclesial event from the prior one. 

There is no doubt at all that it is the bishop's competence-not only 
pursuant to the Code, but as well ex natura rei, keeping in mind the per
sonal authority of the bishop in his particular church which is conveyed 
also in the fact that only he convenes and presides over it ( cf. c. 462)
both in suspending and dissolving the synod in any stage of its preparation 
or celebration. To proceed to one of these decisions, the bishop should 
have a cause proportional to an act that will not soon stop having notable 
repercussions in the life of the particular church. The fundamental cause 
that can induce a bishop to suspend the synod is the discovery that it is 
not following its essential purpose of looking after and promoting the gen
uine welfare of the entire diocesan community ( cf. c. 460). Instead of 
being a time of constructive communion, it has become an occasion of 
sterile arguments, or embarrassing confrontations, which divide and 
wound ecclesial communion, a danger not completely hypothetical, which 
was noted also by a member of the commission for the revision of the 
CIC. 3 Likewise other causes, completely foreign to the running of the 
synod, but which can affect its development (political or natural events, 
etc.) could lead a bishop to decree the suspension or dissolution of a 
synod.4 

Paragraph 2 contemplates the suspension ipso iure of the synod 
when the episcopal see is impeded (cf. cc. 412-415) or vacant (cf. cc. 416-
430).5 

These are two very different situations regarding their causes, but 
very similar, if not identical, in their practical effects, in the sense that 
both involve the absence of the diocesan bishop at the vertex of the pasto
ral governance of the diocese, though the methods foreseen to replace 
him are different. 

Their effect is also identical regarding the diocesan synod in the 
course of its celebration, or at least of its preparation: both cases produce 

3. Cf. Comm. 14 (1982), p. 209, cc. 379-388. 
4. Cf. G. CORBELLINI, Il Sinodo . . .  , cit., pp. 141-142. 
5. For more detailed explanations regarding the two hypotheses under consideration, cf. 

G. CoRBELLINI, Il Sinodo . . .  , cit., pp. 143-144. 
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a suspension ipso iure. It is a logical and prudent disposition since the 
synod can no longer exist without the bishop. The immediate suspension 
of the synod is provided for by law as a necessary effect of another possi
ble fact-the situation of the see's being impeded or vacant-which con
stitutes, in a certain way, if not its cause, at least the conditio sine qua 
non. 

This is one of the numerous cases contemplated in the CIC of condi
tions established as necessary, by virtue of the law itself, consequent to 
certain verified facts or occurrences, or other situations that are created 
simply by the will of the law itself. Otherwise, in other cases the law 
leaves the opportune decision to the competent authority. 6 Bearing in 
mind the diocesan nature of the synod, the provision for its suspension 
ipso iure on the occurrence of the see's being impeded or vacant is the 
most prudent since it could not be suspended by the authority that has 
convened it or must preside over it. Or, if he is already presiding over it, 
the suspension either occurs for obvious reasons (precisely because the 
see is impeded or vacant the suspension occurs ipso iure) or by an infe
rior authority since the bishop is the only one responsible for the synod, 
and it is not appropriate out of respect for the wholesome autonomy of 
the particular churches, to confer this attribution on the metropolitan or 
the Holy See. 

The successor bishop 7 will decide whether to continue the synod or 
to declare it over. Although it is not expressly established, it would seem 
opportune that the bishop, especially when it is matter of the suspension 
for the see's being vacant, before deciding to resume the synod, hear the 
opinion of the presbyteral council, by analogy to the provisions regarding 
its being convened (cf. c. 461 § 1). In contrast, that consultation does not 
seem necessary to declare the diocesan synod concluded, and this by anal
ogy to the provisions for suspension or dissolution (cf. c. 468 § 1). 

In any case, it is clear that the bishop qui succedit has the right to 
decide, in a reasonable amount of time, so that the matter not remain 
without an explicit definition. In effect, it would be imprudent not to de
fine the situation: it would have many negative repercussions regarding 
public opinion within and without the Church and would constitute a lack 
of a sense of pastoral responsibility.8 

6. Cf. G. CORBELLINI, Il Sinodo . . .  , cit., p. 145, notes 85 and 86. 
7. By this expression one should perhaps also understand the bishop who is freed from 

an impediment: cf., in any case, G. CORBELLINI, Il Sinodo . . .  , cit., p. 146, note 92. 
8. Cf. G. CORBELLINI, Il Sinodo . . .  , cit., pp. 144-148; also cf. pp. 148-150, regarding the 

scope of the expressions "decreverit" and "declaraverit." 
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CAPUT II 

De curia dioecesana 

CHAPTER II 
The Diocesan Curia 

VIANA 

Curia dioecesana constat illis institutis et personis, quae 
Episcopo operam praestant in regimine universae dioece
sis, praesertim in actione pastorali dirigenda, in adminis
tratione dioecesis curanda, necnon in potestate iudiciali 
exercenda. 

The diocesan curia is composed of those institutes and persons who assist 
the Bishop in governing the entire diocese, especially in directing pastoral 
action, in providing for the administration of the diocese, and in exercis
ing judicial power. 

SOURCES: c. 363 § 1; CD 27; DPMB 200 

CROSS REFERENCES: cc. 134, 391, 406, 472, 475-495 

COMME NTARY ------

Antonio Viana 

1. The term "curia," of an uncertain etymology, has been applied in 
law with various meanings; among those included are administrative ac
tion (curare) and also the meeting place for the administrators.1 

In the context of canonical codification in the twentieth century, the 
term is employed to designate as a whole those people and institutions 
that stably and immediately collaborate with the Roman Pontiff (Roman 
curia) or with the diocesan bishop (diocesan curia) in various activities, 

1. Cf. A. ORMANNI, "Curia, curiali," in Novissimo Digesto Italiano V (1960), cols. 56-68; 
E. GRAZIANI, "Curia diocesana, art. " in Enciclopedia del Diritto XI (1962), col. 544. 
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and more specifically in the activity of governance understood in the 
broad sense. 

2. There are two aspects of the diocesan curia emphasized by c. 469: 
in the first place, its composition; in the second, its purpose and scope of 
action. 

a) Canon 469 states that the curia consists of institutis et personis. 
This formulation is an innovation with respect to c. 363 of the CIC/1917, 
which conceived of the curia as a whole of persons that aid the bishop in 
the governance of the entire diocese. Canon 363 § 1 CIC/1917 itself enu
merated those collaborators "vicar general, provisor, prosecutor, chancel
lor, def ender of the bond, synodal j udges and examiners, priest 
consultors, auditors, notaries, cursors, and bailiffs." 

The present canon reinforces the institutional meaning of the curia 
by conceiving of it as a personal and organic complex, a group of collabo
rators and institutions at the service of the bishop and of the entire dio
cese. Through the curia the governance of the diocese is stably directed, 
overcoming the problem of succession of individual people when the 
bishop does not exercise governance personally. Therefore the curia has 
an official dimension that must promote the responsibility of the people 
who work in it and a particular sensitivity toward the intended recipients 
of the various acts. This special relationship of the curia with the faithful 
of the diocese demonstrates that its purpose is broader than as an aid to 
the person of the bishop. Thus it also shows that both in the CIC and be
fore Vatican Council II (in CD 27) the denomination "diocesan curia" was 
preferred ahead of others that only implied personal help to the bishop 
(as, for example, the denominations of "episcopal curia").2 

In the context of the norms of the CIC/1917 it was a controverted 
question whether the diocesan curia constituted a universitas endowed 
of juridical personality.3 Some authors specifically cited c. 1572 § 2 to jus
tify an affirmative opinion. This canon, in the context of the determination 
of the judge of first instance, distinguished between the controversies rel
ative to rights or temporal goods of the bishop and those corresponding to 
the diocesan curia. This norm has not been textually incorporated into the 
CIC ( cf. c. 1419 § 2), which moreover expressly recognizes in c. 373 juridi
cal personality of lawfully established dioceses. Presently, therefore, the 
juridical personality of the diocesan curia cannot be justified indepen
dently of diocesan subjectivity, though naturally the possibility is always 

2. Cf. F.R. AzNAR, "La nueva concepci6n global de la curia diocesana en el Concilio 
Vaticano II," in Revista Espanola de Derecho Canonico 36 (1980), p. 442. 

3. For a positive view of this notion, cf. P.A. o'AVACK, "Curia diocesana," in Novissimo 
Digesto Italiano V (1960), col. 69, and for the opposing view, cf. E. EICHMANN-K. MORSDORF, 
Lehrbuch des Kirchenrechts auf Grund des Codex Juris Canonici, I, 1 1th ed. (Paderborn 
1964), pp. 426 and 427. 
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open that the bishop would grant4 it for practical reasons, keeping in mind 
especially the economic reality of the diocese and the dispositions of the 
state authorities. 

The universal law no longer enumerates the people and institutions 
that belong to the curia. Some authors5 employ a distinction between 
curia in the broad sense and in the strict sense. In the broad sense the in
stitutions that make up the consultative bodies of the diocese would be
long in some way to the curia (thus, the presbyteral council, the college of 
consultors, the chapter, the pastoral council), by virtue of their participa
tion in pastoral management and diocesan governance. In the strict sense 
only the offices and persons enumerated in the chapter that introduces 
c. 469 would make up the curia, that is, the vicars general and episcopal 
vicars, the moderator of the curia, the episcopal council, the chancellor, 
the vice chancellor, and other notaries, the council for economic affairs, 
the finance officer and likewise the offices related to the administration of 
justice in the diocese, principally the judicial vicar and his assistants. 

It is important to emphasize here the facultative character of some of 
the enumerated offices and the importance of the particular law on this 
subject (see introduction to this tit. III). In effect, besides the consultative 
organization of the dioceses being different according to how all the col
leges contemplated by the universal law are constituted, likewise all the 
offices strictly likened to the curia are always of a preceptive constitution. 
They are only the vicar general (c. 475 § 1), the chancellor (c. 482 § 1), the 
council on financial affairs (c. 492 § 1), the finance officer (c. 494 § 1), the 
judicial vicar ( an office that can even be performed by the vicar general: 
c. 1420 § 1), the promoter of justice (c. 1430), and the defender of the bond 
(c. 1432). 

The variety is, therefore, a characteristic proper to the diocesan cu
rias since they are organic complexes. The importance of the particular 
law in this entire subject allows the organization of the curia to adapt it
self to the needs of the diocese and also to the style of governance of the 
bishop himself , whom the curia also serves. Depending on the number of 
cases or causes that must be handled and the extent and population of the 
diocese, there will be curias with a simple organization and others with a 
greater structure. The style of episcopal governance will also bear on the 
conception of the curia, depending on the greater or lesser personal devo
tion of the bishop to the ordinary governance of the diocese and the 
centralization of the official diocesan action in the curia or its decentrali
zation in favor of other offices. 

4. Cf. the commentary of A. SOUSA COSTA, in Commento al Cadice di Diritto Canonico, a 
cura di Mons . P.V. Pinto (Rome 1985) , p. 274. 

5. Cf. the commentary of J.I. ARRIETA, in Pamplona Com, p. 331; G. GIULIANI, I canoni 
generali sulla curia diocesana (Rome 1988) , p. 45. 
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The departmental system is in effect in many dioceses, depending on 
what administrative activities of the diocesan curia are given to what of
fices and sections that differ according to the subject matter: catechesis, 
liturgy, holy art, social action, cleric, missions, instruction, pastoral spe
cialty, mass media, ecumenism, economy, historical-artistic patrimony, 
etc. At the head of each department is one who relies directly on the 
bishop, or else on one of his vicars. Together with this functional or mate
rial distribution it must be stated that ordinarily the competence of the 
various offices of the curia is general, in the sense that it extends to all the 
faithful of the diocese and to all its territory, naturally within the limits 
marked by the universal law and the particular law for each office. Never
theless, some off ices of the curia can have their competence circum
scribed to a determined area of the diocese or to certain of the faithful. 
(This happens, for example, with the territorial or personal episcopal vic
ars: cf. c. 4 76, and in general with all the offices of the curia that act at the 
service of specific groups of faithful.) In sum, the competence of the dioc
esan curia is specifically diversif ied into functional ranges, territorial 
ranges, and specific personal ranges. 

b) Pursuant to the text of c. 469 the purpose of the curia is to collab
orate with the bishop in diocesan governance. As we previously pointed 
out, they can be distinguished, but not completely separated from, service 
to the bishop and service to the diocese itself as two aspects of the action 
that the curia is intended to carry out. 

The reference of the canon to the governance of every diocese has to 
be understood in the broad sense. It is important to distinguish in the dy
namism of the curia between acts of governance and acts of power. A 
basis for this distinction is constituted by Lumen gentium 27 when it 
states that " [t]he bishops, as vicars and legates of Christ, govern the par
ticular churches assigned to them by their counsels, exhortations and ex
ample, but over and above that also by the authority and sacred power." 
That is to say, within the munus regendi that the bishop actuates in the di
ocese by virtue of sacramental consecration and the canonical mission, is 
included both its general management by means of the council or exhorta
tion as well as the canonically binding mandate. 

Under the first aspect, the canon states that the collaboration of the 
curia in episcopal governance refers also to the "directing of pastoral ac
tion" in the diocese (in actione pastorali dirigenda) when it is not per
sonally exercised by the bishop. The adjective pastoral does not refer 
here obviously to the action of the holy ministers in the diocese, or like
wise only to the care of souls. The fact that the action of the curia is 
broader than the organization of the ministerial functions as well as the 
fact that the universal law does not link ownership of all the offices to 
holy orders excludes this interpretation (cf. e.g., cc. 483 § 2, 494, 1421 § 2, 
besides other offices that can be constituted by particular law and en
trusted to faithful not ordained in sacris ). The term alludes rather to the 

1085 



c. 469 Bk. II. Pt. II. Sect. II. Particular Churches . . .  VIANA 

"exercise of works of the apostolate" (CD 27) in the diocese. This was an 
aspect of the action of the curia especially emphasized during the celebra
tion of Vatican Council II, in the sense of conceiving it ( cf. CD 27) as a gen
uine motor in the diocese of all the action relative to the care of souls, 
instruction, charitable and social action, liturgy, ecumenism, the missions, 
etc. During the Council and the following period there was no lack of 
voices alert to the danger of bureaucratizing the curias6 in the sense of giv
ing priority to strictly administrative tasks instead of promoting the dioce
san apostolate that is intended to develop and is also a task of governance, 
though not necessarily one of power. The means of avoiding the danger of 
curial bureaucratization are various, and range from the simplification of 
the organizations themselves up to the exercise of certain tasks by curial 
clerics related to preaching and administration of sacraments, in line 
with that provided by some exponent of postconciliar legislation ( cf. 
DPMB 200).7 

3. In light of this pastoral importance of the curia in the sense indi
cated, it is easy to conclude that not all of its action of governance is man
ifested through juridical acts of power that canonically link the conduct of 
the faithful to whom it is directed. It can even be said that such binding de
terminations might not constitute the largest part of governance exercises 
by the curia. But, at the same time, the canonical capacity of the curia to 
exercise power through several of its offices must also be established. It is 
fitting to remember in this sense that the diocese can incorporate various 
offices that, together with the diocesan bishop, have the canonical consid
eration of "ordinaries" and "local ordinaries" (cf. c. 134 § §  1 and 2). The 
competence of legislative governance-which corresponds personally to 
the bishop ( c. 391 § 2)-and the administrative acts expressly entrusted to 
the bishop are excluded from the competence of the curia. In these cases 
it is appropriate, nevertheless, that the law expressly provide otherwise 
( cf. c. 135 § 2), or else that the bishop himself delegate his administrative 
power by means of a special mandate ( cf. c. 134 § 3). Likewise, administra
tive and judicial action that transcends the diocesan borders is naturally 
excluded from the juridical competence of the curia. 

6. Cf., for example, J. Sanchez y Sanchez, "La nueva curia diocesana," in ''Lex Ecclesiae ". 
Estudios en honor del Dr. Marcelino Cabreros de Anta (Salamanca 1972), pp. 31 1-336. 

7. Cf. SCB, "Directorium "Ecclesiae Imago" de pastorali ministerio Episcoporum, "  
February 22, 1973, no. 200, in Enchiridion Vaticanum, IV, 10th ed. (Bologna 1978), pp. 1226-
1487. 
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470 Nominatio eorum, qui officia in curia dioecesana exer
cent, spectat ad Episcopum dioecesanum. 

The appointment of those who fulfill an office in the diocesan curia be
longs to the diocesan Bishop. 

SOURCES: cc. 152, 364 § 1; DPMB 200 

CROSS REFERENCES: c. 157 

COMME NTARY 

Antonio Viana 

1. Canons 146-183 contain the general norms regarding the various 
procedures to fill ecclesiastical offices: free conferral, presentation, elec
tion, and postulation. Standing out among them is the system of free con
ferral because of its general and even supplementary character, in the 
sense that it is the applicable procedure for the appointment of offices 
that do not have another expressly stated procedure and likewise for 
cases in which the system initially provided (cf. cc. 162 and 165) has 
turned out to be ineffective. The most important characteristic of free ca
nonical conferral of an office is that the competent authority does not be
come bound by a procedure prior to designations, as it happens, in 
contrast, in the confirmation of a prior election ( cf. c. 179) or the institu
tion of a presented candidate (c. 163). In this normative context, c. 157 
recognized the competence of the diocesan bishop to promote by free 
conferral the ecclesiastical offices in the particular church, unless other
wise expressly provided by law. This allowed exception in c. 157 occurs 
intentionally in several cases envisioned in the CIC, for example, regard
ing the composition of the diocesan councils and the appointment of hold
ers of several individual offices. 1 

2. Canon 470 is best read as a concretization of c. 157 in the specific 
case of the offices of the diocesan curia. It emphasizes, therefore, the free
dom of the diocesan bishop in the selection and appointment of the mem
bers of the curia, without allowing explicit exceptions to this general 
principle. The basis of this episcopal discretion stems not only from the 
characteristics proper to the office of diocesan bishop (to whom belongs 
all the ordinary power in the diocese, proper to and immediate for his 
function, and to whom originally correspond legislative, executive, and 

1. Cf. cc. 497, 509 § 1, 512 § 1, 523, 553 § 2, 557 § §  1 and 2, 565, 682 § 1 .  
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judicial governance: cf. cc. 381 § 1 and 391 § 1), but also in the specific 
profiles of the offices of the curia. These offices, in effect, collaborate 
with the bishop in the governance of the diocese; therefore a special re
sponsibility falls to their holders which requires a special confidence on 
the part of the bishop: they are the close collaborators of the diocesan 
prelate in his pastoral tasks. Therefore it is logical that the bishop remain 
free to form his group of collaborators beginning with his appointment of 
them. 

3. Although c. 4 70 does not expressly refer to the procedure for free 
conferral of the offices of the curia, it is understood by virtue of c. 157 that 
other possible systems are excluded as a general criterion, as can be a 
prior election or presentation of the candidates by a diocesan college. Nev
ertheless, the broad formulation of c. 4 70 can recognize nuances derived 
from the combination of custom and particular law (including here the ca
nonically manifested positive will of the diocesan bishop himself). It must 
be remembered in this sense that the regulation of the CIC over the proce
dures for filling ecclesiastical offices is frequently ref erred to the determi
nation of the particular law and the statutory law. 2 On the other hand, the 
personal involvement of the bishop in the curial appointments is not nec
essary in all cases because in some offices of lesser importance one of his 
vicars closest to the curia can act through a special mandate ( cf. c. 134 
§ 3). Finally, the fact that c. 4 70 emphasizes the absence of the bishop's 
being bound by procedures prior to the appointments does not logically 
imply that the bishop cannot or even should not be adequately advised be
fore proceeding with the conferral of the office. The freedom of the bishop 
in the curial appointments has attached to it a special responsibility in the 
search for and selection of candidates and therefore he must consult vari
ous people. The CIC itself establishes, for example, that the bishop must 
listen to his college of consultors and to the council for economic affairs 
before appointing the diocesan financial officer (cf. c. 494 § 1). 

4. Although appointment for a fixed time facilitates the renewal of 
the people and the offices themselves, frequently the holders of curial of
fices can be named for an indefinite time. The aim here is to assure conti
nuity in the action of governance and in the direction of diocesan works of 
apostolate, and also the joint permanence of the bishop's closest collabo
rators. Ordinarily the vicar general is appointed for an indefinite time, for 
example, in contrast to the episcopal vicar who is always appointed tem
porarily (cf. c. 477 § 1, with the exception referring to t he auxiliary 
bishop). Likewise the appointments of the diocesan judges are temporary 
( cf. C. 1422). 

5. Regarding the form of appointment, the present canon establishes 
no specific conditions. It must be kept in mind here the provisions of 

2. Above all, the CIC does this through the clause "nisi aliud iure statuatur" or using 
similar expressions: cf. cc. 157, 158 § 1, 161 § 1 ,  164, 165, 174 § 1, 176, 180 § 1, etc. 
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c. 156: "The provision of any office is to be made in writing." In contrast, 
c. 4 7 4 is not applicable, which requires the signature of the ordinary for the 
validity of the acts of the curia for juridical purposes because c. 4 70 refers to 
strictly episcopal acts and not to those of the curia. Therefore the appoint
ment for the offices of the curia must be made in writing so as to guarantee 
the certainty of the procedure. But this requirement is not an invalidating law 
( cf. c. 10), and is not required for the validity of the appointments. 

6. The CIC does not establish in this chapter the personal conditions 
necessary for receiving an appointment. Therefore, the determinations re
garding age, formation, necessary qualities, doctrine, experience, and incom
patibilities depend on what the CIC itself establishes for each office and 
likewise on the dispositions of particular law regarding the suitability of the 
candidates. Keeping in mind that the diocesan curia can incorporate clerics 
and lay faithful ( cf. CD 27), the CIC also establishes in several cases the re
quirement of ministerial priesthood to accede to some offices ( cf. cc. 4 73 § 2, 
478 § 1, 1420 § 4). In the case of the lay faithful who work permanently or 
temporarily in the curia, the obligations imposed by c. 231 § 2 regarding eco
nomic compensation and social welfare must also be observed. 

7. As a consequence of the appointment and the purpose proper to the 
offices of the diocesan curia ( collaboration with the bishop at the service of 
the entire diocese), a bond of dependence arises on the curial offices regard
ing the diocesan bishop. This dependence is especially shown in the activity 
of the administrative offices of the curia, which always must def er to the 
wishes of the bishop as the guarantor of communion. Consistent with his 
freedom in appointments, the bishop is also free to remove the holders of the 
offices of the curia, while always observing equity and the general norms re
garding the loss of ecclesiastical offices ( cc. 184ff). Several offices of the cu
ria, and more specifically the ordinaries different from the diocesan bishop, 
cease when the see becomes vacant. 
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Omnes qui ad officia in curia admittuntur debent: 
1 ° promissionem emittere de munere fideliter adim

plendo, secundum rationem iure vel ab Episcopo 
determinatam; 

2° secretum servare intra fines et secundum modum 
iure aut ab Episcopo determinatos. 

All who are admitted to an office in the curia must: 
1 ° promise to fulfil their office faithfully, as determined by law or by 

the Bishop; 
2° observe secrecy within the limits and according to the manner de

termined by law or by the Bishop. 

SOURCES: 1 ° : c. 364 § 2, 1 ° 

2° : C. 364 § 2,3° 

CROSS REFERENCES: cc. 833, 5°; 1199ff 

COMME NTARY ------

Antonio Viana 

1. To understand the scope of the obligations established in this 
canon it is useful to compare it with its predecessor, c. 364 § 2 of the CIC/ 
1917, whose content was broader. The former c. 364 § 2 required that 
those appointed to the offices of the curia take an oath before the bishop 
("in manibus Episcopi iusiurandum praestare") to faithfully discharge the 
office without the slightest favoritism. Moreover, it imposed upon them 
the obligation-not necessarily supported by an oath-of carrying out 
under the authority of the bishop the matters of his incumbency ad nor
mam iuris and to observe secrecy, within the limits and according to the 
method determined by law by the bishop. 

The present c. 4 71, besides eliminating the reference to the commit
ment of impartiality, establishes the need for a promise and not necessar
ily an oath. The canonical concept of an oath supposes "the invocation of 
the divine Name as witness to the truth," which should be made always 
with truth, good sense, and justice (c. 1199 § 1). A promise, in contrast, 
theoretically means a solemn expression of one's own will without an ex
plicit religious formula. Nevertheless, because of the fact that it is formu
lated by one of faith and refers to an official activity in the diocese, it is 
difficult to think of a promise faithfully to perform an office in the curia 
and to observe secrecy without that commitment satisfying the character-
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istics of a canonical oath. In practice, therefore, the promise of c. 4 71 will 
equal a promissory oath and the norms of the CIC regarding this subject 
will be applicable to it, for example, the prohibition that it be made by a 
proxy ( c. 1199 § 2). 

2. Canon 4 71 requires that "all who are admitted to an office in the 
curia" make a promise. In this expression must be included all the holders 
of offices regulated in this chapter of the CIC ( cc. 469-495), but not the 
members of the diocesan councils, 1 despite their theoretical connection to 
diocesan curia understood in the broad sense. 

3. The content of the obligations provided for in c. 4 71 is quite pre
cise: faithfully to carry out the task and observe secrecy, in accordance in 
both cases with what the law and the bishop might establish. Both obliga
tions have canonical consequences for those who assume them (e.g., pos
sible sanctions for manifest f ailure in the obligations assumed) and 
naturally moral consequences. 

a) The promise to perform faithfully the office is a commitment that 
reinforces the obligations pertaining to all faithful to fulfill "with great dili
gence" the duties relating to the particular church to which they belong 
( c. 209 § 2). To perform faithfully the office implies a broad group of re
quirements that constitute a total style of working in the diocese; among 
others, piety, spirit of service, impartiality, diligence, initiative, expertise, 
study, group vision, evaluation of personal circumstances, and also obedi
ence: obedience to the law and to the directions of the bishop. It is impor
tant to emphasize in this sense that the expression "secundum rationem 
iure vel ab Episcopo determinatam" of no. 1 ° of the canon does not only 
refer to the formalities of the promissory act, but also to the determina
tions of the law and bishop regarding the activities proper to the office. 
This conclusion is deduced by considering the content of the preceding 
c. 364 § 2 of the CIC/1917, which referred with greater precision to the ob
ligation to act ad normam iuris under the authority of the bishop. The 
issue is important since obedience is thus prompted to the law and to the 
bishop in activities that are not private, but officially diocesan. That obe
dience is especially necessary because correctly understood it serves the 
common welfare of the diocese. It avoids moreover the pastoral dimen
sion of the activity in the diocesan curia's being cited in practice as an ar
gument not to observe the law, with the negative consequences that such 
an attitude would pose for the diocesan governance itself and for the inter
ested faithful or those faithful whom the acts of the curia intend to affect. 
The obligations contracted with a promise imply in a parallel way as much 
as possible the need for adequate formation that is periodically brought up 
to date so as to discharge the functions of the office effectively. 

1. Cf. R. PAGE, Les Eglises particulieres. I. Leurs structures de gouvernement selon le 
Code de Droit Canonique de 1983 (Montreal 1985), p. 65. 
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b) For its part, the obligation to observe secrecy supposes a guaran
tee to avoid damage to persons or the diocese itself. Nevertheless, it does 
not exclude important information regarding the matters handled in the 
diocesan curia, even more so when it is solicited by the affected faithful. 2 

Therefore, c. 4 71 alludes in its no. 2° to the limits that the bishop and 
the law itself can establish regarding the scope of this obligation. 

4. Canon 4 71 is developed in the norms of the CIC regarding canoni
cal procedures. In book VII the obligation to swear faithful performance 
of their work and to observe secrecy of office is imposed on all those who 
form a part of a tribunal or collaborated with it (cf. cc. 1454 and 1455). The 
obligations of c. 4 71 can be formalized in a single promissory act in accor
dance with the provisions of particular law. 3 It is fitting to observe as well 
that it pertains to the moderator of the curia, wherever it is constituted, to 
take care that the personnel of the curia duly perform their offices and ef
fectively assume the obligations provided in c. 471 (cf. c. 473 § 1). 

5. Finally, in relation to the subject matter of c. 4 71 one should recall 
that the content of the new formulas for the profession of faith and the 
oath of fidelity, published by the CDF, which took effect on March 1, 1989. 4 

Pursuant to the provision in the note of presentation of the new formulas, 
both profession of faith (cf. c. 833, 5°; see commentary) and the oath of fi
delity must be made by, among other people, the vicar generals, episcopal 
vicars, and judicial vicars, which are offices of the diocesan curia. 

2. Cf. c. 487 § 2, regarding the right to access the documents in the archives of the Curia. 
3. Cf. L. DEL AMO, commentary on c. 1454, in Pamplona Com. 
4. Cf. AAS 71 (1989), pp. 104-106 and 1 169. 
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472 

Tit. III. Ch. II. The Diocesan Curia c. 472 

Circa causas atque personas quae in curia ad exercitium 
potestatis iudicalis pertinent, serventur praescripta 
Libri VII "De processibus" de iis autem quae ad adminis
trationem dioecesis spectant, serventur praescripta ca
nonum qui sequuntur. 

The provisions of book VII on 'Processes' are to be observed concerning 
cases and persons involved in the exercise of judicial power in the curia. 
The following canons are to be observed in what concerns the administra
tion of the diocese. 

SOURCES: c. 365; DPMB 200 

CROSS REFERENCES: cc. 135, 381 § 1, 391 

C OMME NTARY 

Antonio Viana 

1. The diocesan curia expresses collaboration with the bishop in the 
governance of the entire diocese understood in the broad sense, that is, by 
including both the direction of pastoral activity and the activities of gover
nance that are not necessarily manifested as acts of power (see commen
tary on c. 469). Canon 472 refers to the offices of the curia with the 
capacity of effecting binding juridical acts (namely, the activity of gover
nance understood in the strict sense), and sets forth on this level the 
broadest question regarding the relationship between the unity of dioce
san power and the distinction in its exercise and organization. 

Canon 135 § 1 expresses the general principle that the power of gov
ernance is distinguished in legislative, executive, and judicial power. The 
Latin expression is distinguitur, that is "is distinguished, " not "is di
vided," as translations of the official Latin text express it. This observation 
is not due to an obsession for terminological precision, but responds to 
the fact that in the Church the distinction of power is precisely that: a dis
tinction in the organization and exercise of power, and not its division or 
constitutional separation, as occurs more or less in states. The meaning of 
distinction of powers in canon law need not be looked for in its mutual 
balance and limitation by virtue of the lack of concentration established 
by the law, but in an order of reason, an efficiency in governance, an aid to 
capital offices in their tasks, and a protection of the rights of the faithful 
by means of the distribution of competencies. In the particular context the 
bishop has "all the ordinary, proper and immediate power required for the 
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exercise of his pastoral office, except in those matters which the law or a 
decree of the Supreme Pontiff reserves to the supreme or to some other 
ecclesiastical authority" (c. 381 § 1; cf. CD Sa). And c. 391 § 1 emphasizes 
for its part that "the diocesan bishop governs the particular Church en
trusted to him with legislative, executive and judicial power, in accor
dance with the law." 

2. Once the constitutional principle is recalled regarding the unity of 
episcopal power, it must be emphasized that the distinction of functions in 
their exercise is possible and desirable, depending on the canonical orga
nization provided: vicars general or episcopal vicars for executive power, 
and a judicial vicar and other judges for judicial power (cf. c. 391 § 2). In 
practice the administrative vicars and episcopal delegates are the ones 
who work in the administrative context (in some cases they need a special 
mandate pursuant to c. 134 § 3), and almost always the judicial vicars and 
other judges are the ones who administer justice in the diocese since the 
complexity and specialization of the judicial function advises against its 
personal exercise by the bishop (who, nevertheless, is inherently a judge 
of first instance: c. 1419 § 1). 

3. Administrative and judicial activity in the diocese is exercised only 
through an organization established in the diocesan curia. Normally two 
"sections"1 are thus spoken of regarding the curia: the administrative sec
tion, which is normally presided over by the vicar general, and the judicial 
section, at the head of which is the judicial vicar. This is not the place to 
summarize the distinction between both sections of the curia from the 
point of view of the nature of the function that is exercised there. In con
trast, there can be recalled several structural differences between them. 

a) In the first place, the offices that make up each one of the sections 
are different and have no hierarchical relationship between themselves. In 
the administrative context, moreover, a technique of delegation is utilized, 
while for the case of judicial power only the delegation of preparatory acts 
of decree or judgment is allowed ( c. 135 § 3). 

b) On the other hand, the vicars and administrative delegates are 
strictly subordinated to the diocesan bishop such that they cannot act 
contrary to his will; they must inform him at all times of their projects and 
acts already done, and put into practice all the directions that they might 
receive from him. They can consider their competence limited by episco
pal reservation, and to realize certain acts they need a special mandate 
( cf. cc. 480 and 4 79 § § 1 and 2). In contrast, the exercise of judicial vicarial 
power is not subject to such provisos because-other than the causes the 
bishop has reserved to himself-the judicial vicar constitutes a single 
tribunal with the bishop and, upon pronouncing judgment with the 

1. Cf. G. GIULIANI, I canoni generali sulla curia diocesana (Rome 1988), pp. 54ff. 
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necessary moral certainty, he only owes obedience to the law and his con
science (cf. cc. 1420 § 2 and 1608). 

c) Finally, the power of the administrative vicars ends with the va
cancy of the see and is suspended when the diocesan bishop is suspended 
from his office (cf. c. 481 and its exceptions), while the diocesan judges do 
not cease upon the vacancy of the see (cf. cc. 1420 § 5 and 1422). 
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§ 1.  Episcopus dioecesanus curare debet ut omnia nego
tia quae ad universae dioecesis administrationem 
pertinent, debite coordinentur et ad bonum portio
nis populi Dei sibi commissae aptius procurandum 
ordinentur. 

§ 2.  lpsius Episcopi dioecesani est coordinare actionem 
pastoralem Vicariorum sive generalium sive episco
palium; ubi id expendiat, nominari potest Moderator 
curiae, qui sacerdos sit oportet, cuius est sub Epis
copi auctoritate ea coordinare quae ad negotia admi
nistrativa tractanda attinent, itemque curare ut 
ceteri curiae addicti officium sibi commissum rite 
adimpleant. 

§ 3. Nisi locorum adiuncta iudicio Episcopi aliud sua
deant, Moderator curiae nominetur Vicarius genera
lis aut, si plures sint, unus ex Vicariis generalibus. 

§ 4. Ubi id expedire iudicaverit, Episcopus, ad actionem 
pastoralem aptius fovendam, constituere potest con
silium episcopale, constans scilicet Vicariis generali
bus et Vicariis episcopalibus. 

§ 1. The diocesan Bishop must ensure that everything concerning the ad
ministration of the whole diocese is properly coordinated and is di
rected in the way that will best achieve the good of that portion of the 
people of God entrusted to his care. 

§ 2 . The diocesan Bishop has the responsibility of coordinating the pasto
ral action of the Vicars general and episcopal Vicars. Where it is use
ful, he may appoint a Moderator of the curia, who must be a priest. 
Under the Bishop's authority, the Moderator is to coordinate activi
ties concerning administrative matters and to ensure that the others 
who belong to the curia properly fulfil the offices entrusted to them. 

§ 3. Unless in the Bishop's judgement local conditions suggest otherwise, 
the Vicar general is to be appointed Moderator of the curia or, if there 
are several Vicars general, one of them. 

§ 4. Where the Bishop judges it useful for the better promotion of pastoral 
action, he can establish an episcopal council, comprising the Vicars 
general and episcopal Vicars. 

SOURCES: § 1: CD 17; SCB-SCCong Let., 19 iul. 1972 ; Paulus PP. VI, Ap. 
Const. Vicariae potestatis, 6 ian. 1977, 1 § 3 (AAS 69 [ 1977] 
7) 
§ 2:  CD 25, 26 

CROSS REFERENCES: cc. 407, 474, 475, 487 § 1, 488 
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COMME NTARY 

Antonio Viana 

c. 473 

1. The commentators on the CIC have frequently emphasized the in
novation that c. 4 73 poses in the canonical system. For the first time, in 
effect, the universal law expresses the obligation that diocesan adminis
trative action be informed by the principle of coordination. But besides 
the proclamation of the general principle-which by itself is a certain ad
vance-the CIC states the channels that make it possible. 

Coordination is a criterion of good governance that shapes the rela
tionships of the ecclesiastical offices to the authority on whom they de
pend and also among themselves. Its purpose is to promote unity of action 
in governance understood in the broad sense, so that all the offices of the 
curia keep in mind the common objectives of their respective tasks and ef
fectively accomplish them. This is required not only for practical reasons 
of efficiency (reasons whose importance it is not necessary to emphasize), 
but also for the common fact of ecclesiastical communion, which requires 
the office holders continuous orientation toward the external centers of 
unity: in this case unity with the diocesan bishop. From the negative point 
of view, coordination also has a preventative meaning because it permits 
the avoidance of unnecessary activities, of fragmented or of even contra
dictory natures, which could occur from the combination of many differ
ent people involved in administration. 

Consequently, coordination requires authority that effectively pro
motes it through information, distribution of tasks, and control of their de
velopment. That authority must be endowed with effective faculties of 
direction, although theoretically a relationship of dependence and subor
dination is not necessary between the director and the persons who de
velop the coordinated activities. The coordinator is not necessarily a 
hierarchical superior. 

On the other hand, it must be kept in mind that the necessity of coor
dination is all the more urgent as the diocesan administrative organization 
becomes more complex; particularly in the most extensive and heavily 
populated dioceses, with a high number of causes and investigations and 
with a central curia made up of various offices. In the smaller dioceses, 
with smaller, less centralized administrative organizations, the problem is 
not presented with the same intensity. 

2. Canon 4 73 establishes three organizational channels for adminis
trative coordination: the diocesan bishop himself, the figure of the moder
ator of the curia, and the episcopal council. 

a) The coordination that the diocesan bishop promotes has two as
pects stated in c. 4 73. On one hand, the general coordination of diocesan 
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administration is understood broadly (§ 1). The bishop's duty in this case 
is specified as promoting unity in administrative action through general 
norms and individual acts. The canon suggests the personal responsibility 
of the bishop on this subject so that there is not a total loss of concentra
tion in this duty, although logically other people could and should partici
pate in putting it into practice. On the other hand, the bishop must see to 
the coordination of the pastoral activity of his administrative vicars (§ 2). 
The basis for this personal obligation of the bishop stems from the possi
bility of several vicarial offices ( especially in the largest dioceses) and es
pecially in the canonical fact that such of fices are not hierarchically 
subordinated in themselves. 

b) For its part, the figure of the moderator of the curia mentioned in 
c. 4 73 is new to universal canon law. Its close forerunners must be sought 
in particular law, and more specifically in the figure of the secretary gen
eral present in various diocesan curias before the promulgation of CIC. Its 
tasks are precisely those of a secretariat, namely, administrative coordina
tion inside the curia and the task of seeing to it that all the offices of the 
curia faithfully perform their functions. He must be informed by the chan
cellor about the juridical acts of the curia (c. 474). Other functions of the 
moderator are expressed in cc. 487 § 1 and 488. Although theoretically all 
these functions can be performed by any duly prepared members of the 
faithful, the law expresses the necessity ( oportere) of the moderator being 
a priest.1 The reason for this condition seems to consist in motives of a 
practical character, as, for example, the advisability that the vicar general 
be the one who performs the function of moderator ( and the vicar general 
must be a priest, pursuant to c. 478 § 1); the fact that the moderator is in
tended to direct the activity of the offices of the curia performed by cler
ics; the guarantee of a formation that supposes the priestly ministry; and 
the fact that ordinarily economic compensation is less in the case of the 
clerics than in the case of lay faithful. Another characteristic of the office 
of the moderator is its facultative and nonpreceptive character for the dio
ceses. 

In the exercise of his coordinating functions, the moderator always 
acts under the authority of the bishop. This aspect was emphasized during 
the preparatory work for the present canon. On the one hand, differentiat
ing the activity of the moderator within the curia from the general coordi
nating activity that falls personally to the diocesan bishop was insisted 
upon: both coordinate, but at different levels of action.2 On the other 
hand, the generic denomination of "moderator" substituted for that of 
Caput curiae, as was envisioned in the initial draft, which could question 
in some way the responsibility of the bishop over the curia.3 

1. Cf., however, c. 286 of Schema of 1977, which does not contain this requirement. 
2. Cf. Comm. 5 (1973), pp. 225 and 226; and 13 (1981), pp. 114ff. 
3. Cf. ibid. 5 (1973), pp. 225-226. 
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The figure of moderator or secretary general is especially apt for a 
diocese with a more complex administrative organizations, especially in 
the cases of curias with various vicars general and episcopal vicars. 
Canon 4 73 § 3 expresses in this sense that the vicar general of the diocese 
must be appointed as the moderator of the curia, or one of them if there 
are several, except when the circumstances require otherwise in the judg
ment of the bishop. In the dioceses in Spain, Italy, and France the function 
of the moderator of the curia is normally exercised by the vicar general of 
the diocese.4 

c) Finally, c. 473 § 4 regulates another coordinating instrument, in 
this case not an individual but a collective instrument, the episcopal coun
cil. This is the only place in the CIC where the new organization is men
tioned whose function is described in very general terms: "ad actionem 
pastoral em aptius fovendam." Consequently, it is particular law that must 
determine the nature, composition, functions, and relationships of this 
council with others established in the diocese. It is an entity that in fact 
forms a part of the organization of several particular churches,5 but that is 
not required to be instituted in all the dioceses. The functions of coordina
tion of the activity of the diocesan vicars can be accomplished without 
need to constitute formally an episcopal council. 

The episcopal council can be especially useful in dioceses with vari
ous administrative vicars and also in putting the provisions of c. 407 in to 
better practice, regarding mutual consultation bet ween the diocesan 
bishop, the coadjutor bishop, and the auxiliary bishops. It is not a repre
sentative organization of the diocesan offices, nor even of those who be
long to the administrative curia because the CIC states that it is composed 
of the vicars general and episcopal vicars. Nevertheless, it presents the 
problem of whether the reference to the vicars is restricted6 or whether a 
broader composition of the episcopal council is allowed. A study of the 
preparatory works for c. 4 73 § 4 7 serves as a better basis for the first solu
tion; nevertheless, keeping in mind that it is an organization clearly bound 
to the diocesan curia and which must be regulated by particular law, the 
moderator of the curia (also when he is different from the vicar general), 
and the chancellor (by virtue of the nature of the functions described in 
cc. 474 and 482 § 1), could also belong to the episcopal council, besides 
the other members designated by the diocesan bishop. 

4. Cf. R.-B. TRAUFFER, "Diocesan governance in european dioceses following the 1983 
Code: an initial inquiry," in J.K. MALLETT (Ed.), The Ministry of Governance (Washington 
1986), p. 198. 

5. Cf. R. PAGE, Les Eglises particulieres. I. Leurs structures de gouvernement selon le 
Code de Droit Canonique de 1983 (Montreal 1985), p. 73. 

6. Cf. F. DANEELS, "De dioecesanis corresponsabilitatis organis, "  in Periodica 74 (1985), 
p. 309. 

7. Cf. Comm. 13 (1981), pp. 1 1 6-1 17; and 14 (1982), p. 213. 
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Another problem that regulation of the episcopal council presents is 
that c. 4 73 § 4 establishes nothing about the presidency and possible rela
tionship of the diocesan bishop with the council. For one author, the si
lence of the CIC on this subject allows the episcopal council also to be 
oriented toward the direct service of the functions of coordination en
trusted to the moderator of the curia by c. 4 73 § 2. 8 In any case, through 
the presidency by the diocesan bishop the mandate to coordinate the ac
tivity of the vicars could be put into practice, which is the personal duty of 
the bishop ( c. 4 73 § 2). Finally, it is fitting to state that the meaning of the 
episcopal council is not to collectively exercise administrative power, but 
to unify criteria, give and receive information or directions regarding 
tasks realized or that will be afterwards personally promoted. 9 Thus, it is 
an organization at the service of the internal coordination of the activity of 
the vicarial offices. 

8. Cf. W. AYMANS, "Die Leitung der Teilkirche," in Le nouveau Code de Droit Canonique, 
Actes du Ve Congres international de Droit canonique (Ottawa 1986), p. 602. 

9. Cf. J. SANCHEZ Y SANCHEZ, commentary on c. 473, in Salamanca Com. 
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474 Acta curiae quae effectum iuridicum habere nata sunt, 
subscribi debent ab Ordinario a quo emanant, et quidem 
ad validitatem, ac simul a curiae cancellario vel notario; 
cancellarius vero Moderatorem curiae de actis certiorem 
facere tenetur. 

Acts of the curia which of their nature are designed to have a juridical ef
fect must, as a requirement for validity, be signed by the Ordinary from 
whom they emanate. They must also be signed by the chancellor of the 
curia or a notary. The chancellor is bound to notify the Moderator of the 
curia about these acts. 

SOURCES: cc. 372 § 3, 373 § 1, 374 § 1,2° 

CROSS REFERENCES: cc. 124ff, 473, 482 

C OMME NTARY 

Antonio Viana 

1. This canon, without precedent in the canonical legislation prior to 
the CIC, constitutes a new sample of the impetus that the universal legis
lator wanted to give to administrative coordination in the diocese. In this 
case the legislator first establishes the principle of the double signature1-

that of the corresponding ordinary and of the chancellor or notary-on 
those acts of the curia intended to produce juridical effects. By acts with 
juridical effects it must be understood here, in the context of the diocesan 
curia, all administrative acts: general or normative and particular ( execu
tory general decrees, directories, individual decrees, individual precepts, 
rescripts, privileges, and dispensations).2 Therefore, this requirement 
does not necessarily refer in principle to the other acts, such as doctrinal 
or directive documents, which might be published by the departments of 
the curia. In the second place, to reinforce the prior guarantee, c. 4 7 4 im
poses the obligation on the chancellor of informing the moderator of the 
curia-where such a figure exists-about the endorsed acts. 

2. The cautions and controls required by the present canon are justi
fied by keeping in mind the high number of ordinaries that can be consti
tuted in dioceses, all with executive power and the consequent capacity to 
issue juridical acts. In this sense, the signature of the chancellor and the 

1. Cf. J.I. ARRIETA, commentary on c. 473-474, in Pamplona Com. 
2. Cf. cc. 31, 34, 48, 49, 59, 76, 85. 
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report to the moderator of the curia-or, if there is no moderator, to the 
one who takes his place as the secretary general-serve as well to avoid 
the existence of acts coming from various ordinaries that might be contra
dictory among themselves. (Cf. in this sense the provisions of c. 65 regard
ing rescripts, and of cc. 53 and 67 regarding decrees and rescripts 
contradictory among themselves.) In this sense, c. 474 must be interpreted 
in the context of the provisions of cc. 124ff regarding the validity and effi
cacy of juridical acts. 

3. In this context, c. 4 7 4 presents some interpretive questions. In the 
first place, it refers to the acts of curia proper. This context is important 
since the requirement of c. 37 that administrative acts be in writing is not 
generally considered a requirement for the validity of an act:3 c. 59 § 2 ex
pressly refers, for example, to the verbal granting of permission. These 
cases of oral administrative acts cannot be considered as acts of the curia. 
Seeing the problem in a negative light, it would be fitting to state that the 
juridical efficacy of the administrative acts of the curia of an oral charac
ter is not canonically possible, keeping in mind the requirement of a signa
ture contained in c. 4 7 4. 

A second interpretive question is the scope of the participation of 
the chancellor that the act of the ordinary sanctions. The question that 
could be presented is also whether his signature is required for the valid
ity of the act. One author has taken this approach,4 but the majority opin
ion is that the signature of the chancellor is only a subsequent guarantee 
of the authenticity of the act and of internal coordination. 5 In effect, the 
inclusion of et quidem ad validitatem refers only to the signature of the 
ordinary, which is the conclusion arrived at as well after studying the pre
paratory works of the present canon.6 

3. Cf. P. LOMBARDIA, commentary on c. 35, in Pamplona Com. 
4. Cf. A. SOUSA COSTA, commentary on cc. 460-572, in Commento al Cadice di Diritto 

Canonico, a cura di Mons. P.V. Pinto (Rome 1985), p. 276. 
5. Cf. J.I. ARRIETA, commentary on cc. 473-474, cit. ; G. GIULIANI, I canoni generali sulla 

curia diocesana, Rome 1988, p. 65; R. PAGE, Les Eglises particulieres. I. Leurs structures de 
gouvernement selon le Code de Droit Canonique de 1983 (Montreal 1985), p. 75. 

6. Cf. Comm. 5 (1973), p. 226; and 14 (1982), p. 213. 
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Tit. III. Ch. II. Art. 1.  Vicars General and Episcopal Vicars c. 475 

ART. I 
De Vicariis generalibus et episcopalibus 

ART. 1 
Vicars General and Episcopal Vicars 

§ 1.  In unaquaque dioecesi constituendus est ab Epis
copo dioecesano Vicarius generalis, qui potestate 
ordinaria ad normam can onum qui sequuntur ins
tructus, ipsum in universae dioecesis regimine adiu
vet. 

§ 2.  Pro regula generali habeatur ut unus constituatur 
Vicarius generalis, nisi dioecesis amplitudo vel inco
larum numerus aut aliae rationes pastorales aliud 
suadeant. 

§ 1. In each diocese the diocesan Bishop is to appoint a Vicar general to 
assist him in the governance of the whole diocese. The Vicar general 
has ordinary power, in accordance with the following canons. 

§ 2. As a general rule, one Vicar general is to be appointed, unless the size 
of the diocese, the number of inhabitants, or other pastoral reasons 
suggest otherwise. 

SOURCES: § 1: c. 366 § 1; SCPF Reser., 7 nov. 1929; CD 27; DPMB 201 
§ 2: c. 366 § 3; ES I, 14 § 1; DPMB 161, 201 

CROSS REFERENCES: cc. 131 §§  1 et 2, 134, 135, 391 § 2, 1420 § 1 

COMMENTARY ------

Antonio Viana 

1. This canon is concerned with the office of vicar general, a figure 
with an extensive tradition, named by Vatican Council II officium emin
ens in the diocesan curia (CD 27) and enhanced by the CIC in this canon, 
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which requires that it must be constituted in each diocese. Thus it is an of
fice necessarily incorporated into the organizational structure of the dio
cese and whose constitution is not left to the discretion of the diocesan 
bishop. In this way the universal legislator considers that the importance 
of the functions attributed to the vicar general and the proven efficacy of 
the office throughout history impel its definitive institution in all the Latin 
dioceses. Likewise, the same occurs in the universal law applicable to the 
Eastern Catholic Churches because the Protosyncellus (an office parallel 
to the Latin vicar general), is also of preceptive constitution in the Epar
chies or particular churches of the East ( cf. c. 245 CCEO). 

2. The vicar general is an office incorporated into the diocesan curia 
whose holder, freely appointed by the bishop, vicariously participates in 
episcopal administrative power over the entire diocese. In general it can 
be stated that the practical importance of the office of vicar general stems 
from the fact that it allows a decentralization of several episcopal func
tions-and more specifically of the administrative power of the diocesan 
bishop-in a more stable manner, without need for the bishop to exercise 
his power personally in every case. Therefore, this vicarious channel of 
participation and exercising of episcopal power allows the bishop's atten
tion to be directed to other tasks, and at the same time it includes several 
typical canonical instruments so that, in the proper case, the bishop can 
personally exercise the power shared by the vicar general. These canoni
cal instruments in aid of unity of diocesan power are the episcopal reser
vation and special mandate (see commentary on c. 479). 

3. This dimension of collaboration with the bishop that is character
istic of the office of vicar general can be observed clearly in its historical 
evolution if the vicar general is considered as the customary successor to 
the archdeacons and if the thesis of his independent historical origin is ac
cepted. 

In effect, the issue of the historical origin of the vicar general was for 
a long time indisputably linked with the figure of the archdeacon of the di
ocese.1 The archdeacon already stood out in the fourth century among the 
bishop's group of collaborators. It constituted an office of free episcopal 
designation whose holder was a deacon who occupied a place inferior to 
the presbyters in order, rank, and privileges. Afterwards, around the ninth 
century, the archdeacons had already received holy orders. Then in the 
fourth and fifth centuries the archidiaconus acted sometimes as os et 
manus Episcopi, 2 by exercising genuine jurisdiction in different contexts, 

1. For background to the topics presented here, cf. A. AMANIEU, "Archidiacre," in 
Dictionnaire de Droit Canonique I (1935), cols. 948-1004; R. SOUARN, "De origine Vicarii 
generalis," in Ius Pontificium 18 (1938), pp. 9lff; F.X. WERNZ, Ius Decretalium, 11-2, 3rd ed., 
Prati 1915, pp. 634ff; I. CHELODI, Ius de personis iuxta Codicem Juris Canonici (Tridenti 
1922), pp. 304ff. 

2. The expression is found in the Decretals ( cf. X I, 23, 7) and the Council of Trent 
(cf. sess. XXIV, c. 12, de ref). 
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as for example the discipline of the clergy or the administration of ecclesi
astical goods. Between the sixth and tenth centuries, for a series of rea
sons that cannot be mentioned here with the necessary depth, the scope 
of its power grew, such that the archdeacon became the most important 
office in the diocese after the bishop. The power of the archdeacon ( or of 
archdeacons where there were several) became so broad that it created 
tension with the episcopal authority itself and expanded abuses. For this 
reason, bishops began to appoint several collaborators or representatives 
more closely linked to their person and authority than were the predeces
sors of the vicars general. The succession of the archidiaconus by the 
vicar general occurred throughout the twelfth and thirteenth centuries. 

This traditional opinion regarding the origin of the vicar general was 
criticized several decades ago by Edouard Fournier, starting with the ex
perience of the French dioceses. 3 For Fournier the vicar general is not de
rived from the fight for power between the bishops and archdeacons but 
has an autonomous origin. Outside the ecclesiastical context its closest 
precedents would be found in the figure of the Procurator generalis, 
known by the Roman law as a juridical institution to foster the general 
representation of rights and interests of one person in favor or another. 
Specifically, the vicar general appears in the dioceses in the twelfth and 
thirteenth centuries, a time characterized by a marked absenteeism from 
their territories on the part of bishops because of their attendance of the 
councils, their personal participation in the Crusades, etc.4 In such cases 
of prolonged absence, bishops appointed a procurator or vicar to repre
sent them temporarily, endowed with broad jurisdiction in spiritualibus 
et in temporalibus. At first this person exercised jurisdiction by mandate 
of the bishop and temporarily so, while maintaining the situation of Epis
copus in remotis. But with the passage of time the function of the procu
rator or vicar was stabilized to the point of becoming a stable collaborator 
of the bishop in the ordinary governance of the diocese and not only in the 
cases of his absence. 

Besides the specific issue regarding the origin and progressive insti
tutionalization of the vicar general in the dioceses, it is fitting to empha
size in the historical evolution of the office the existing relationship 
between the vicar general and the diocesan officialis or judge. 

Given the breadth of the power of the vicar general in the cases of 
absence of the bishop, the former was temporarily constituted in the dio
cese as a hierarchical superior of the rest of the collaborators in the curia, 
including the officialis. When the vicar general was constituted a latere 
Episcopi, that is, as an ordinary collaborator in the governance of the dio-

3. Cf. E. FOURNIER, L'origine du Vicaire general e t  des autres membres de la Curie 
diocesaine (Paris 1940). Also C.J. KUHLMANN, "De evolutione muneris Vicarii Generalis," in 
Revue de Droit Canonique 13 (1963), pp. 149-174, 227-247 and 327-341. 

4. Cf. E. FOURNIER, L'origine du Vicaire general . . .  , cit., especially pp. 299-318. 
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cese, the former relationship of subordination to the officialis regarding 
the vicar general went on gradually to become a relationship of equality 
because both already depended immediately on the bishop. 

Nevertheless, the distinction between the vicar general and the offi
cialis or judge of the diocesan curia, was not clearly reflected in the 
former texts. 5 For its part, the doctrine subsequent to the Council of Trent 
had difficulties when it came to marking the boundaries of the respective 
competences of both offices and stated that the vicar general was also ca
nonically named "officialis, " and even exercised functions in a conten
tious setting. 6 This was understandable if the practical situation of the 
dioceses was kept in mind, which did not always foster a theoretical dis
tinction of functions between both offices. Specifically, the Italian dio
ceses 7 did not recognize the vicar general/official is dualism because both 
offices were normally united in the person of a single holder because of 
the smaller size of the diocesan territory. In such cases, one person was in 
charge of performing administrative and judicial functions as vicar gen
eral or officialis of the bishop (Vicarius generalis seu Official is). 

In the face of the prior practical diversity, the CJC/1917 clearly distin
guished the offices of the vicar general and officialis. The vicar general 
had to be one person, except when the size of the diocesan territory or the 
diversity of rites suggested otherwise (c. 366 § 3). Only in the cases of a 
smaller diocesan territory or scarcity of cases to be resolved was it al
lowed that both offices have the same holder (c. 1573 § 1). In such cases, 
when the episcopal see became vacant, only the office of vicar ceased and 
not the office of officialis ( c. 1573 § 6). 

4. We can now emphasize some of the characteristics proper to the 
office of the vicar general starting with the current regulation, beginning 
specifically with the present c. 4 75. 

We have already pointed out a first important aspect of the office, 
which consists in is obligatory constitution ("in unaquaque dioecesi con
stituendus est ab Episcopo," states c. 475 § 1), in contrast to the regulation 
established in c. 366 § 1 of the CJC/1917. Therefore, every diocese must 
have its vicar general. Another characteristic that can be pointed out is the 
general rule that there only be one vicar general constituted in the dio
cese, except when the size of the diocese, the number of inhabitants, or 
other pastoral reasons suggest otherwise. The reference to aliae rationes 
pastorales as a sufficient title to constitute several vicars general poses a 
clear extension with respect to the discipline of the CJC/1917. 

5. Cf. X I, 23 and 28; X I, 38, 9; VI I, 9, 3; VI I, 13, 1-3; VI III, 4, 3; Clem. II, 7. 
6. Cf. L. FERRARIS, Prompta Bibliotheca canonica, iuridica, moralis, theologica, 4th ed., 

VII (Bononiae-Venice 1763), art. 1, no. 43; A. Reiffenstuel, Ius Canonicum Universum, I 
(Antwerp 1755), lib. I, tit. XXVIII, I, no. 18; A. Barbosa, Juris Ecclesiastici Universi Libri 
Tres (Lugduni 1634), lib. I, ch. XV, no. 17. 

7. Cf. E. FOURNIER, L'origine du Vicaire general . . .  , cit., p. 332. 
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5. With respect to the nature of the power of the vicar general, two 
aspects stand out in c. 4 75 § 1: in the first place, it is an ordinary power; in 
the second place, it is simultaneously a power of general scope since it is 
intended to aid the bishop in the governance of the entire diocese. This 
last aspect of the power of the vicar general presents the problem of its re
lationship with other possible vicarial offices in the diocese: see, in this re
gard, commentary on c. 467. In contrast, several observations regarding 
the ordinary power of the vicar general will now be in order. 

The classification of the power of the vicar general as ordinary is ca
nonically certain, but it is not sufficient, keeping in mind the plurality of 
offices with ordinary power. Strictly speaking, it must be said that the 
vicar general exercises an ordinary and vicarious power, as his denomina
tion itself indicates. Moreover, it is a power of an administrative character, 
not legislative or judicial, and circumscribed by the boundaries of the dio
cese. Therefore, c. 4 75 § 1 states that the vicar general is endowed with or
dinary power "ad normam canonum qui sequuntur," which subsequently 
specifies its nature, scope, and limits. 

a) The controversy regarding whether the vicar general of the dio
cese exercised an ordinary power or rather a delegated power was an old 
question already set forth by the classical canonical doctrine, together 
with other similar problems, like for example that of the nature of delega
tion a iure. 8 Nevertheless, the canonical codification of the twentieth cen
tury has established in all clarity that the power of the vicar general must 
be interpreted in the context of the norms relative to ordinary power and 
not delegated power, such that the vicar general has the canonical consid
eration of "ordinary" and "local ordinary" (cf. cc. 197 § 2 CJC/1917, and 131 
§ 2, 134 § §  1 and 2, and 4 75 CIC). This concept has important canonical 
consequences like, for example, the nonapplication to the vicar general of 
the norms relative to the proof, exercise, subdelegation, interpretation, 
and termination of delegated power (cf. cc. 131 § 3ft). The power of the 
vicar general is thus linked to the office by virtue of the universal law ( cf. 
c. 131 § 1), such that the vicar does not need specific authorization from 
the bishop, case by case, to be able to exercise his power. The determina
tion of the power of the vicar general by the universal law excludes the 
competence of the bishop over the specific content of that vicarious 
power, without prejudice to the diocesan bishop's ability to broaden the 
power of the vicar through delegation or else to restrict its scope through a 
power of reservation ( cf. c. 4 79 § 1 ). In this sense the office of vicar general 
depends for its dynamism on the episcopal office, but structurally it is con
figured by the law with several characteristics proper and particular to it. 

8. Cf. M. CABREROS DE ANTA, "Concepto de potestad ordinaria y delegada," in Estudios 
Can6nicos (Madrid 1956), pp. 200 ff; V. DE PAOLIS, La natura delta potesta del Vicario 
generale. Analisi storico-critica (Rome 1966), passim. 
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b) On the other hand, the power of the vicar general is expressly re
ferred to by the CIC (cf. c. 479 § 1) in the administrative context, in con
trast to the expression "in spiritualibus ac temporalibus," with a historical 
tradition but excessively generic, contained in c. 368 § 1 of the CIC/1917. A 
joint interpretation of the cc. 135 § 2, 391 § 2, and 4 79 § 1 excludes, in ef
fect, the hypothetical attribution of legislative and judicial power to the 
vicar general. Under this last aspect, the CIC confirms the historical dis
tinction between the vicar general and the officialis of the diocese (pres
ently called judicial vicar), not only through the assignation of different 
functions to both offices (cf. c. 391 § 2), but also by establishing that their 
holders must be different (unless the small size of the diocese or a scarcity 
of cases suggest otherwise), and that the office of judicial vicar does not 
cease on the vacancy of the see, in contrast to the case of the vicar general 
(cf. cc. 1420 §§  1 and 5, 481 § 1). 

c) Finally, within these general considerations regarding the nature 
of the power of the vicar general it must be emphasized that besides its 
being conceptualized as an ordinary, administrative, and diocesan power, 
it is classified specifically as vicarious: vicarious of the bishop. 

In general, vicarious power is distinguished from proper power in 
that it is exercised in someone else's name; that is, it is a power linked by 
the law to certain ecclesiastical offices (ordinary power) whose mission is 
to collaborate in an auxiliary manner and subordinated to capital offices, 
with those offices endowed with proper power by divine or human law. 
The vicar general, in effect, collaborates with the bishop in diocesan gov
ernance within the limits established by law. It expresses, therefore, an or
ganic participation in the power of the diocesan bishop itself. 9 

6. The interpretation of the vicarious power of the diocesan vicar 
general has to coordinate the elements that have traditionally character
ized the vicariate with other more recent elements that are also contained 
in the current universal legislation. They are traditional characteristics 
typical of the vicar general since the office is vicarious: its configuration 
as an office of confidence, autonomous but closely linked to the capital di
ocesan office; the f ree appointment and removal f rom off ice by the 
bishop; strict dependence on the bishop when acting; and also the general 
principle that the vicarious office follows the fate of the capital office (its 
ceasing and suspension of the power of the vicar general when the see be
comes vacant and when the power of the bishop is suspended). On the 
other hand, among the new elements of universal legislation that bears on 
the interpretation of the power of the vicar general the following can be 
emphasized: the principle of distinction of functions in the power of gov
ernance and the new approach to administrative control of vicarial acts. 

9. Cf. A. VIANA, "Naturaleza can6nica de la potestad vicaria de gobierno,"  in Ius 
Canonicum 28 (1988), especially pp. 100-103 and 122-130. 
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The first aspect has already been recalled by means of the reference 
to cc. 135, 391, and 479 § 1, which link the power of the vicar general to 
the administrative context: the application of the law. Regarding the ad
ministrative control of vicarious acts, the new regulation of the hierarchi
cal appeal in cc. 1 732f f  implies the canonical possibility of appealing 
administrative acts issued by the vicar general to the bishop, since the 
former is subordinate to the bishop. Such a possibility was denied by the 
doctrine prior to the CIC, which stated that the bishop and his vicar con
stituted a common authority, "unum tribunal." In reality this negative con
clusion was already inappropriate in the context of the norms of the 
CIC 1917 because it was based in the confusion between the judicial and 
administrative context. In effect, as we have already stated in the histori
cal notes to this commentary, the cases were not rare in which the same 
person simultaneously performed the offices of vicar general and ojjicia
lis or diocesan judge. On this basis the former doctrine denied the possi
bility of appealing to the bishop for the act of the "vicarius generalis seu 
Officialis," since the bishop and his vicar-judge constituted only one pros
ecutorial authority in the diocese. 10 Nevertheless, in the context of the 
current discipline, the distinction of functions between the offices of the 
vicar general and judicial vicar, as well as the regulation of the hierarchi
cal appeal, present serious difficulties for the concept of the diocesan vi
cariate as a juridical identity between the offices of diocesan bishop and 
vicar general. Likewise they do not allow, in my judgment, to conceive of 
the vicariate as a direct canonical representation of the capital office (the 
vicar general as representative of the diocesan bishop ).11 On the contrary, 
the diocesan vicariate must be interpreted today in the context of the dis
tinction of power promoted by cc. 135 and 391, by assessing especially the 
strict configuration of the vicar general as an administrative office. 

10. Regarding this question, cf. ibid., pp. 112-119. 
11 .  Regarding doctrines of identity and canonical representation as applied to the power 

of the vicar, cf. ibid., pp. 105-109. 
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Quoties rectum dioecesis regimen id requirat, constitui 
etiam possunt ab Episcopo dioecesano unus episcopalis 
Vicarius plures Vicarii episcopales, qui nempe aut in de
terminata dioecesis parte aut in certo negotiorum genere 
aut quoad fideles determinati ritus episcopalis Vicarius 
certi personarum coetus, eadem gaudent potestate ordi
naria, quae iure universali Vicario generali competit, ad 
normam canonum qui sequuntur. 

As often as the good governance of the diocese requires it, the diocesan 
Bishop can also appoint one or more episcopal Vicars. These have the 
same ordinary power as the universal law gives to a Vicar general, in ac
cordance with the following canons. The competence of an episcopal 
Vicar, however, is limited to a determined part of the diocese, or to a spe
cific type of activity, or to the faithful of a particular rite, or to certain 
groups of people. 

SOURCES: CD 23, 27; ES I, 14 §§  1 et 2; DPMB 119, 161, 202 

CROSS REFERENCES: cc. 140 §§  1 et 2, 406, 475 

COMME NTARY ------

Antonio Viana 

1. Canon 4 76 presents the figure of the episcopal vicar in its general 
characteristics and refers identification of the other elements of the office 
to the following canons. The most important characteristic of the new of
fice is shown in this regulation to be its express canonical comparison 
with the office of vicar general. Therefore it is important first of all to 
state the common and different elements of both vicars. 

a) Regarding the characteristics common to the vicar general and 
episcopal vicar, the following must be stated: both offices are vicarious of 
the diocesan bishop and the nature of their power is identical-ordinary, 
vicarious, administrative, and limited to the diocesan context ( cf. cc. 4 75 
§ 1, 476, 479). Both the vicar general and episcopal vicar are ordinaries 
and local ordinaries (cf. c. 134 § §  1 and 2), and they must always act in 
conformance with the will and intentions of the diocesan bishop (c. 480). 
The same norms affect them regarding personal capacity for the office 
and incompatible qualities for the office ( c. 4 78), and likewise those rela
tive to the method of appointment, removal, substitution, and the ceasing 
and suspension of power (cf. c. 477 and 481). 
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b) In contrast, the principal differences between the offices refer in 
the first place to their historical origin, which is varied. Likewise, they are 
different in their constitutive characteristics because while the office of 
vicar general is preceptive in the diocese and as a general rule there must 
be only one, the constitution of the episcopal vicar depends, in contrast, 
on the assessment of the diocesan circumstanaces by the diocesan bishop, 
who can appoint with absolute freedom one or several episcopal vicars 
(cf. cc. 475 and 476). On the other hand, the appointment of the episcopal 
vicar who is not be an auxiliary bishop must be temporary, while this 
norm does not affect the vicar general (c. 477 § 1). Finally, a very impor
tant difference between the offices consists in the scope of their power. 

2. Let us look with great detail at the aspects relative to the historical 
origin and scope of the power of the episcopal vicar, which are closely re
lated issues. 

The origin of the episcopal vicar is located in Vatican Council II, or 
to be more precise, it was in the texts of the Council where the figure of 
the episcopal vicar was instituted with a universal character (likewise in 
the case of the Eastern Churches, whose organization recognized the fig
ure of the Syncellus, which absolutely coincided with the Latin episcopal 
vicar: cf. c. 246 CCEO). Therefore, it is a matter of a recently instituted of
fice, in contrast to the vicar general whose historical origin is much more 
remote (see commentary on c. 475). 

The most important text of Vatican Council II regarding the new fig
ure of the episcopal vicar is Christus Dominus 27, although there are also 
references in Christus Dominus 23 and 25. In Christus Dominus 27 the 
Council expresses itself in terms almost identical to the present c. 4 76. 
That is, the new figure of the episcopal vicar is regulated by express refer
ence to the common law regarding the vicar general, but with the specifi
cation that the scope of the power of the episcopal vicar is limited to one 
part of the diocese (territorial criterion), certain matters (material or func
tional criterion), and the faithful of a certain rite (personal-ritual crite
rion). Nevertheless, the CIC has broadened the personal criterion
limited in Christus Dominus 23 and 27 to rite and linguistic diversity-by 
expressing in c. 4 76 that the episcopal vicar can be constituted also for a 
specific group of persons for a variety of reasons due to the rite or lan
guage of the faithful. Shortly after the closure of Vatican Council II, Eccle
siae Sanctae I §  14 applied the norms of the CIC/1917 regarding the vicar 
general to the episcopal vicar. In 1973, DPMB also referred to the episco
pal vicar in several of its numbers (cf. 119, 161, and 202). Finally, the CIC 
confirms the canonical comparison in the present canons of the vicar gen
eral and the episcopal vicar by expressing that the latter has the canonical 
title of ordinary and local ordinary (c. 134 §§  1 and 2). 
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The universal institutions of the episcopal vicar in the texts of Vati
can Council II could have fulfilled two practical necessities, particularly 
felt in the largest and most complex dioceses.1 In the first place, keeping 
in mind its facultative function and the specialization of his functions, the 
appointment of one or several episcopal vicars constituted an alternative 
solution and one more beneficial than the appointment of several vicars 
general for the same diocese. In the second place, the concept of a new of
fice of episcopal vicar served also to clarify the juridical position of the 
auxiliary bishops in the dioceses because pursuant to Christus Dominus 
26-and afterwards, pursuant to c. 406 § 2-the auxiliary bishop must be 
appointed vicar general or episcopal vicar by the diocesan bishop, unless 
otherwise provided in the apostolic letters of appointment. 

Nevertheless, from a broader perspective, the institution of the epis
copal vicars has to be understood in the context of the preoccupation of 
Vatican Council II with adjusting pastoral structures to the needs of the 
faithful. The Council could have thus offered several new and more flexi
ble instruments for the development of the pastoral function of the dioce
san bishop and for an administrative governance closer to the faithful. The 
episcopal vicar, incorporated into the juridical structure of the particular 
church, participates in a stable form-in contrast to the plain episcopal 
delegates-in the unfolding of the episcopal functions of governance. It is 
an office suited also for developing a pastoral practice more flexible and 
closer to the faithful because of its specialization in certain matters, peo
ple, or territories. 

The experience of the years since the end of Vatican Council II 
shows that the incorporation of the episcopal vicar into the dioceses has 
turned out well. Specifically, it has worked for a better development of 
governmental subsidiarity: the bishop, on being relieved of the process
ing of matters that used to occupy a good part of his prior work, has more 
access to the faithful, greater possibilities for personal relationships, and 
a complete knowledge of the diocese. 2 The episcopal vicars, for their part, 
since they morally represent the person of the diocesan bishop, show epis
copal solicitude in personal, material, or territorial contexts, attention to 
which was more problematic before their institution by the Council. 

3. After these considerations regarding the origin, meaning, and pur
pose of the episcopal vicar in Vatican Council II, it is worthwhile to con
sider, already in the context of the CIC, the problem of the juridical 
relationship between the vicar general and the episcopal vicar. It is an 

1. Cf. E.  BOULARD, "La Curie et les Conseils diocesains," in La Charge pastorale des 
Eveques (Paris 1969), p. 245. 

2. Cf. J. KURENBACH, "El Vicario episcopal. Aplicaci6n de esta figura en Espana," in 
Revista Espanola de Derecho Canonico 35 (1979), pp. 520-521 .  
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issue that authors emphasized as one of the principal problems presented 
by these canons. 3 

In effect, the problem stems from the fact that the possibilities of re
lationship between both offices are quite varied since one or several vic
ars general and one or several episcopal vicars can be constituted for the 
same diocese. The establishment of the office of the episcopal vicar 
makes unnecessary for most cases the appointment of several vicars gen
eral. Therefore, the canonical problem consists especially in specifying 
the principles of forming the relationships between the vicar general and 
the constituted episcopal vicars, though there will also be presented the 
problem regarding the relationship among several vicars general. 4 

One aspect that has to be kept in mind on this subject is that there is 
no canonical relationship of mutual hierarchical dependency between the 
episcopal vicars and the vicar general. In both cases, they are vicarial of
fices, subordinated only to the bishop. In this sense, there are no norms in 
the CIC that can justify a relationship of strict subordination of the episco
pal vicars with respect to the vicar or vicars general. Nevertheless, it is 
permissible for particular law to establish a certain capacity for adminis
trative direction recognized in favor of the vicar general to foster due co
ordination among the diocesan vicars. It is precisely the principle of 
coordination that is privileged by the CIC to give shape to the vicarial rela
tionships. Thus a careful episcopal consideration must be given to the 
canons regarding the granting of graces by means of rescripts coming 
from different vicars ( cf. c. 65); the recommendation contained in c. 480; 
the administrative coordination of the activity of the diocesan curia by the 
diocesan bishop, the Moderator of the curia, and the episcopal council 
( cf. c. 4 73). It is also important to evaluate the possibility envisioned in 
c. 4 79 § 2, where it is provided that the bishop can reserve to the vicar gen
eral before the episcopal vicar certain administrative contexts, or even at
tribute to the vicar general those acts that pursuant to the law require a 
special mandate from the bishop. (Cf. also c. 406 § 1 regarding the pre
ferred attribution of the special mandate to the coadjutor bishop or auxil
iary bishop with special faculties.) 

Other principles for forming the juridical relationships between vic
ars general and episcopal vicars can be those of solidarity and collegiality 
as provided in c. 140 §§ 1 and 2. In the first case, vicarial solidarity implies 
that the vicar general who begins to act "would in the same matter ex-

3. E.g., W. AYMANS, "Die Leitung der Teilkirche," in Le nouveau Code de Droit Canonique, 
Actes du Ve Congres international de Droit canonique, II (Ottawa 1986), p. 601 ;  LC. IBAN 
PEREZ, Organizaci6n diocesana y reforma del Codex Juris Canonici: un ejemplo, la  
di6cesis Asidonense-Jerezana (Jerez de la  Frontera), ibid., p .  652; CH. TORPEY, "Offices of 
the diocesan curia. Interrelationships and creative possibilities," in Canon Law Society of 
America. Proceedings of the forty-fifth annual Convention (Washington 1984), p. 1 16. 

4. Cf. in general, A. VIANA, "Las relaciones juridicas entre el Vicario general y los Vicarios 
episcopales," in Revis ta Espanola de Derecho Canonico 45 (1988), pp. 251-260. 
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elude the others from acting, unless that person is subsequently impeded, 
or does not wish to proceed further with the matter" (c. 140 § 1). In the 
second case, by reference to c. 119 contained in c. 140 § 2, the diocesan 
vicars would constitute a college, adopting its decisions jointly by major
ity vote. Nevertheless, these solutions present legal obstacles difficult to 
overcome because c. 140 does not refer to ordinary power, but to the exer
cise of delegated power. Moreover, the solidarity envisioned in c. 140 § 1 
expresses a simple criterion of chronological preventions that does not 
offer sufficient certainty and would, in contrast, present difficulties for 
those intended to be affected by vicarial acts. Last, the possibility that 
governance be a vicarial collegial rule is detrimental to the autonomy and 
responsibility necessary in the exercise of ordinary power and can also 
cause various practical problems (insertion of the new college into the di
ocesan structure, complexity perhaps unnecessary in the organization of 
the curia, delays likewise unnecessary in the processing of administrative 
acts, etc.). In my judgment, neither should the figure of the episcopal 
council of c. 4 73 § 4 be cited to justify a college of vicars because that or
ganization lacks the power to make decisions ad extra5 and only serves 
the internal coordination within the curia upon the formal accomplish
ment of the provisions of c. 480. 

Possibly the best solution on this subject might consist in a determi
nation of the competence of the vicarial offices by the bishop with due ad
visement. In effect, these canons regarding the vicar general and the 
episcopal vicar need a subsequent development of the regulations by par
ticular law so that they can be appropriately applied to the diocesan situa
tion. The first determination logically would refer to the appropriate 
number of vicarial offices according to pastoral needs. In the second place 
is the problem of determining tasks, the scope of competence of each dioc
esan vicar. 

The relationship between the vicar general and the episcopal vicars 
can be respectively conceptualized in accordance with the binomial gen
eral competence-special competence. The reason is clear: there is no di
versity regarding the nature of the power that is exercised in both cases 
since it is participation vi officii in the executive power that corresponds 
to the bishop (vicarious power). What does exist is a real diversity refer
ring to the respective reach or possibilities of exercising the power. Com
petence is different, the measure of jurisdiction attributed by right
through appointment-to each vicarial office in the administrative context. 

The possibilities of action by the office of vicar general cover, within 
legal boundaries, all administrative subjects, the entire diocesan territory, 
and all the faithful of the diocese (general competence). In contrast, the 
competence of the episcopal vicars is circumscribed or delimited accord-

5. Cf. J. SANCHEZ Y SANCHEZ, commentary on c. 473, in Salamanca Com. 

1 1 14 



VIANA Tit. III. Ch. II. Art. 1.  Vicars General and Episcopal Vicars c. 476 

ing to the criteria of specialization envisioned in Vatican Council II, post
conciliar legislation, and the CIC: functional or material, personal or 
territorial. Therefore each episcopal vicar has legally attributed to him a 
special competence in relation to the other diocesan vicars. 

4. The appointment of the episcopal vicar must be the most precise 
possible regarding his competence. In general is important to exclude 
here incomplete solutions, for example, the appointment of pastoral Vic
ars without subsequent determinations. The territorial criterion is the one 
that offers in principle greater certainty: in the practice of many countries 
there are frequently episcopal vicars for different diocesan areas and cir
cumscriptions. Nevertheless, the territorial criterion must not be consid
ered exclusive because it has the ef fect  of multiplying concurrent 
competences over a common territory, and further, it is less suitable for 
the promotion of specialized tasks and apostolates. Keeping in mind the 
prior considerations, on occasion the functional criterion turns out to be 
especially useful and clarifying, and from which comes a redistribution or 
assignation of tasks ratione materiae among the different vicarial offices: 
instruction, parishes, artistic patrimony, diocesan curia, associations, etc. 
At the same time this does not exclude the validity of a personal criterion, 
since the episcopal vicar appointed to assist emigrants, faithful of a cer
tain rite, religious, etc., will also be functionally competent in relation to 
these groups of faithful. 

5. With respect to the method of attributing competence to the vicars 
by particular law, it must be done, in our opinion, with an exclusive char
acter, at least in principle. In this way, with the constant exception of 
power properly episcopal and the exceptions that opportunely might be 
established, each vicar and only such vicar will be competent in that bloc 
of subjects or relationships indicated in the act of appointment. A similar 
solution is not opposed to the collaboration of the diocesan vicars among 
themselves and with the diocesan prelate-which always can and should 
be given-and do not present problems when it is only a matter of rela
tionships between episcopal vicars. Perhaps it might produce greater 
reservation when it passes to the plane of the relationships between epis
copal vicars and the vicar general. Still, the special competence of an epis
copal vicar will have to prevail where there is doubt regarding the 
competence of the vicar general. It must not be forgotten, in effect, that hi
erarchical subordination of diocesan bishops does not exist by itself be
tween both offices but does constitute, in contrast, a classical principle of 
canonical legislation, generi per speciem derogatur, 6 whose application to 
the exercise of executive power presents no problem. Thus c. 53 affirms it 
indirectly, according to which "if decrees are contrary one to another, 
where specific matters are expressed, the specific prevails over the gen-

6. VI V, de Regulis iuris, 34. 
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eral"; and likewise, c. 67 § 1 regarding rescripts contradictory between 
themselves. 

This solution does not empty the office of vicar general of content, 
the officium eminens in the diocesan curia (CD 27). We must remember 
that this office is of preceptive constitution in the diocese, while the epis
copal vicars are facultative in the dioceses; therefore, when one or several 
episcopal vicars are constituted it already implies the need to alleviate the 
tasks proper to that office by entrusting their development to these new 
offices. On the other hand, there is always the possibility that the bishop 
reserves to the favor of the vicar general the recognition of a certain mat
ter, or attributes preferentially the processing of those matters that by law 
require a special mandate. Moreover, with the proposed solution (preva
lence of the special competence of the episcopal vicars) the vicar general 
does not lose his general administrative power; its exercise is simply fro
zen in favor of the competent episcopal vicar over the same case in fact. 
Since the appointment of the episcopal vicar is ad tempus, once the pe
riod of his appointment has run, the vicar general recovers in actu his 
general competence; that is, the special competence of the episcopal vicar 
partially and temporarily repeals the competence corresponding to the 
vicar general, but does not extinguish it. 

Let us remember, especially, that the genuine virtuality of the episco
pal vicars in the context of the doctrine of Vatican Council II consists, in 
the end, in a more flexible, closer, and effective assistance of governance 
and diocesan pastoral activity. That greater closeness of the episcopal vic
ars to the faithful, for their specializations, advises the preference of their 
special power in doubtful cases. 
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§ 1 .  Vicarius generalis et episcopalis libere ab Episcopo 
dioecesano nominantur et ab ipso libere removeri 
possunt, firmo praescripto can. 406; Vicarius episco
palis, qui non sit Episcopus auxiliaris nominetur 
tantum ad tempus, in ipso constitutionis actu deter
minandum. 

§ 2 .  Vicario generali absente vel legitime impedito, Epis
copus dioecesanus alium nominare potest, qui eius 
vices suppleat eadem norma applicatur pro Vicario 
episcopali. 

§ 1. The Vicar general and the episcopal Vicar are freely appointed by the 
diocesan Bishop, and can be freely removed by him, without preju
dice to can. 406. An episcopal Vicar who is not an auxiliary Bishop, is 
to be appointed for a period of time, which is to be specified in the 
act of appointment. 

§ 2. If the Vicar general is absent or lawfully impeded, the diocesan 
Bishop can appoint another to take his place. The same norm applies 
in the case of an episcopal Vicar. 

SOURCES: § 1: c. 366 § 2; ES I, 14 §§ 2 et 5 
§ 2: c. 366 § 3; ES I, 14 § 2 

CROSS REFERENCES: cc. 193, 406, 470, 481 § 1 

COMME NTARY 

Antonio Viana 

This canon regulates the aspects relative to the appointment, re
moval, and substitution of the vicar general and episcopal vicar. Several 
determinations are established for the cases in which the vicarial offices 
are performed by coadjutor and auxiliary bishops. 

1. The appointment of the vicar general is carried out under current 
law in conformance with canonical traditions through a system of free 
conferral and likewise for the episcopal vicar. Consistent with the provi
sions of c. 157 and especially those of c. 470, the selection and appoint
ment of the candidates is within the exclusive and personal competence 
of the diocesan bishop. 

An important difference between the vicar general and the episcopal 
vicar stated in c. 44 7 § 1 is that when the episcopal vicar is not also the 
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auxiliary bishop, he must be appointed for a fixed time. The expression of 
the canon ("nominetur tantum ad tempus, in ipso constitutionis actu de
terminandum") appears to incorporate a disqualifying phrase for an ap
pointment without a time limit. Hence, the determination of a time period 
for the one appointed episcopal vicar is not left to the "prudent discretion 
of the authority" ( cf. c. 193 § 3), but must be stated in the appointment it
self. Logically, this time provision does not exclude successive temporary 
appointments as episcopal vicar in favor of the same person. For his part, 
the vicar general is always appointed indefinitely: this is the canonical tra
dition and is thus also stated by c. 4 77 § 1, which only states a term for the 
appointment of episcopal vicar. 

While keeping in mind the importance of particular law in the devel
opment of these canons, a problem is presented-suggested also by the 
practice in several dioceses-of whether episcopal appointment is com
patible with the participation of other faithful in the procedure prior to the 
collation of the office. Naturally, nothing impedes the bishop from duly 
seeking advice before appointing the vicar general or the episcopal vicar. 
On the contrary, this is a very important part of selecting suitable candi
dates. However, there should be excluded here, in our opinion, the substi
tution of free conferral as a canonical system of appointment by other 
procedures, as can be the case in election or presentation (cf. c. 164ff.,  
158ff.) on the part of the presbyteral council or other representatives of 
the diocesan presbyterate, even though the confirmation or institution of 
the candidate is reserved to the diocesan bishop. The bishop cares for the 
diocese with the necessary cooperation of the presbyterate ( cf. CD 11 and 
c. 369), but from that it should not be concluded the bishop's obligation 
and need for the participation of the diocesan presbyterate in the selec
tion of the vicarial offices. The reason is that the offices of vicar general 
and episcopal vicar are precisely vicarial offices that act in a participatory 
and subordinate fashion in the same episcopal power. Thus they are con
figured as offices of special confidence of the bishop, his closest collabo
rators in diocesan governance. Therefore, although other appointing 
systems could theoretically fit in, it is very important to reserve to the 
bishop himself the selection and free conferral of his vicars, who are not 
immediate representatives of the diocesan presbyterate. In this sense it is 
fitting to observe that c. 4 77 § 1 does not contain any express reference to 
the particular law, as it does for example, in the case of archpriests, who 
are named by the bishop "unless it is otherwise prescribed by particular 
law" (c. 553 § 2). The only exception to the appointment of the vicars by 
the bishop personally that would be permitted by c. 4 77 § 1 would be, in 
our opinion, the participation of the vicar general or episcopal vicar who 
is opportunely authorized by means of a special mandate pursuant to 
c. 134 § 3. But this last possibility, besides implying a relinquishing of re
sponsibility on the part of the bishop (against the motivating spirit of 
c. 477 § 1) would seem to be absolutely artificial, for it would be difficult 
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to justify that extremely unusual subordination that would result from the 
appointment of one vicar by another vicar. 

2. Likewise, the removal of the vicar general and the episcopal vicar 
is free and corresponds personally to the bishop by decree (cf. c. 477 § 1, 
in relation to c. 192). Since there does not exist a special procedure stated 
by the law to proceed to remove holders of vicarial offices (given their na
ture of being close collaborators with the capital office), and since the 
canon expressly states the freedom of the bishop, a just and sufficient 
cause will be enough for removal. In the case of an episcopal vicar who 
must be removed before his time of appointment is up, a grave cause 
would also be necessary ( cf. c. 193 § 2), something more that the simple 
loss of confidence, for example. Notification of removal by the bishop 
constitutes one of the causes that produce cessation of the power of the 
vicar general and episcopal vicar (cf. c. 481 § 1). 

3. Both the appointment and removal of the vicar general and episco
pal vicar present several peculiarities when these offices are performed by 
coadjutor and auxiliary bishops. Pursuant to the CIC, the coadjutor and 
auxiliary bishop endowed with special faculties envisioned in c. 403 § 2 
must be appointed vicars general by the diocesan bishop (c. 406 § 1). 
Moreover, without prejudice to the preceding provision and unless it has 
been otherwise established in the apostolic letters of appointment, the di
ocesan bishop must also appoint the auxiliary bishop or auxiliary bishops 
as vicars general or at least as episcopal vicars ( c. 406 § 2). The reason for 
these obligations imposed on the diocesan bishop must be sought in the 
importance expressed by Vatican Council II in which the coadjutor and 
auxiliary bishops were endowed with important faculties in the diocese, 
but always excepting the unity of particular governance ( cf. CD 25). What 
is important to consider here is that, ref erring to coadjutor and auxiliary 
bishops, the general principle of free removal from the offices of vicar 
general and episcopal vicar does not apply, and likewise the norm of c. 4 77 
§ 1 regarding the temporary appointment of the episcopal vicar does not 
apply. 

4. Finally, c. 4 77 § 1 empowers the diocesan bishop to appoint a sub
stitute for the vicar general or episcopal vicar whenever they are lawfully 
absent or impeded. This possibility is not always easy to carry out, espe
cially in the case of several episcopal vicars in the same diocese. The basis 
of this determination consists both in the need of the bishop to have stable 
collaborators in the administrative governance of the diocese and likewise 
in the needs of the faithful intended to be affected by the activity of the di
ocesan vicars. 
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§ 1.  Vicarius generalis et episcopalis sint sacerdotes 
annos nati non minus triginta, in iure canonico aut 
theologia doctores vel licentiati vel saltem in iisdem 
disciplinis vere periti, sana doctrina, probitate, pru
dentia ac rerum gerendarum experientia commen
dati. 

§ 2. Vicarii generalis et episcopalis munus componi non 
potest cum munere can onici paenitentiarii, neque 
committi consanguineis Episcopi usque ad quartum 
gradum. 

§ 1. The Vicar general and the episcopal Vicar are to be priests of not less 
than thirty years of age, with a doctorate or licentiate in canon law or 
theology, or at least well versed in these disciplines. They are to be 
known for their sound doctrine, integrity, prudence and practical ex
perience. 

§ 2. The office of Vicar general or episcopal Vicar may not be united with 
the office of canon penitentiary, nor may the office be given to blood 
relations of the Bishop up to the fourth degree. 

SOURCES: § 1: c. 367 § 1; ES I, 14 § 2; DPMB 201 
§ 2: c. 367 § 3; ES I, 14 § 2 

CROSS REFERENCES: cc. 274 § 1, 508 § 1 

C O MME NTARY ------

Antonio Viana 

Canon 4 78 establishes the personal conditions for the off ices of 
vicar general and episcopal vicar, as well as legal conflicts for holding 
both offices. 

The CIC/1917 required in its c. 367 § 1 that the appointment of vicar 
general fall to a secular cleric unless it was a diocese alicui religioni 
commissa, in which case the vicar general could belong to the regular 
clergy (cf. c. 367 § 2 CIC/1917). Presently the law does not incorporate this 
restrictive formulation, so as to broaden the possibilities in selection of 
candidates. 

Canon 4 78 § 1 requires a member of the ministerial priesthood
presbyterate or episcopate-to hold vicarial offices. This requirement is 
not due to the configuration of the vicar general or episcopal vicar as of
fices with care of souls since the exercise of holy orders or the ministry of 
the Word or sacraments is not necessarily among the functions proper to 
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diocesan vicars. The requirement of priesthood is rather a consequence of 
the provisions of c. 27 4 § 1 that reserves to clerics ("soli clerici obtinere 
possunt") the offices for whose exercise is required power of order or 
power of ecclesiastical governance. 

The doctrine has presented lege ferenda the possibility that a faithful 
member not ordained in sacris or a deacon may be appointed as vicar 
general or episcopal vicar (e.g., the case of a faithful belonging to an insti
tute of consecrated life or a society of apostolic life as episcopal vicar for 
the religious of the diocese). 1 In favor of this theoretical possibility is the 
fact already stated that the functions of the vicar general or episcopal 
vicar do not require by themselves the exercise of holy orders. Likewise it 
can be stated that the vicarial power of governance derives canonically 
from the hierarchy or, to be more precise, from the law through the ap
pointment made by the capital office. The reason consists in that vicarial 
power is exercised in another's name and always implies the existence of a 
capital office in whose power the holder of the vicarial office participates. 

Nevertheless, a joint interpretation of cc. 274 § 1 and 478 § I leads to 
the conclusion that the hypothetical appointment of a deacon or a lay 
member as vicar general or episcopal vicar would be invalid. It does not 
seem that we are facing a requirement that is excusable by particular law 
but, in contrast, we are faced with a constitutive element of such offices 
pursuant to universal law ( cf. c. 86). Likewise, it would not be, in our judg
ment, a wise practice to avoid the condition of c. 4 78 § 1 through the attri
bution of vicarial functions of governance to the chancellor or the 
diocesan curia by citing thereby reference to the particular law that is 
contained in c. 482 § 1. The chancellor of the curia is an office clearly dif
ferentiated from the offices of vicar general and episcopal vicar. 

The remaining conditions contained in c. 4 78 § 2 intend to avoid, on 
one hand, the danger of confusion between the activity of governance in 
the internal forum and the external forum, which could happen in the case 
of the canon penitentiary ( cf. c. 508 § 1) being appointed vicar general or 
episcopal vicar. On the other hand, the second prohibition established in 
c. 4 78 § 2 promotes the right intention of the bishop in appointing his vic
ars by providing a guarantee against any temptation to nepotism. Obvi
ously, these legal conflicts do not exclude that the offices of vicar general 
and episcopal vicar can be performed by priests who are already holders 
of other offices, including those with care of souls. In this sense, the CIC 
does not include the norm contained in c. 367 § 3 of the CJC/1917, pursu
ant to which the office of vicar general cannot be entrusted, except in case 
of necessity, to a parish priest or other holders of offices with care of 
souls. 

1. Cf. A. GUTIERREZ, "An mulieres possint esse 'Vicarii episcopates'," in Commentarium 
pro religiosis et missionariis 60 (1979), pp. 201-210. 
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§ 1.  Vicario generali, vi officii, in universa dioecesi com
petit potestas exsecutiva quae ad Episcopum dioece
san um iure pertinet, ad ponendos scilicet omnes 
actus administrativos, iis tamen exceptis quos Epis
copus sibi reservaverit vel qui ex iure requirant spe
ciale Episcopi mandatum. 

§ 2. Vicario episcopali ipso iure eadem competit potestas 
de qua in § 1 ,  sed quoad determinatam territorii par
tern aut negotiorum genus aut fideles determinati 
ritus vel coetus tantum pro quibus constitutus est, 
iis causis exceptis quas Episcopus sibi aut Vicario 
generali reservaverit, aut quae ex iure requirunt 
speciale Episcopi mandatum. 

§ 3. Ad Vicarium generalem atque ad Vicarium episcopa
lem, intra ambitum eorum competentiae, pertinent 
etiam facultates habituales ab Apostolica Sede Epis
copo concessae, necnon rescriptorum exsecutio, nisi 
aliud expresse cautum fuerit aut electa fuerit indus
tria personae Episcopi dioecesani. 

§ 1. In virtue of his office, the Vicar general has the same executive power 
throughout the whole diocese as that which belongs by law to the di
ocesan Bishop: that is, he can perform all administrative acts, with 
the exception however of those which the Bishop has reserved to 
himself, or which by law require a special mandate of the Bishop. 

§ 2. By virtue of the law itself , the episcopal Vicar has the same power as 
that mentioned in § 1, but only for the determined part of the territory 
or type of activity, or for the faithful of the determined rite or group, 
for which he was appointed; matters which the Bishop reserves to 
himself or to the Vicar general, or which by law require a special man
date of the Bishop, are excepted. 

§ 3. Within the limits of their competence, the Vicar general and the epis
copal Vicar have also those habitual faculties which the Apostolic See 
has granted to the Bishop. They may also execute rescripts, unless it 
is expressly provided otherwise, or unless the execution was en
trusted to the Bishop on a personal basis. 

SOURCES: § 1: c. 368 § 1 
§ 2: ES I, 14 § 2 
§ 3: c. 368 § 2; ES I, 14 § 2 

CROSS REFERENCES: cc. 59, 65, 132 § 1, 134 § 3, 391, 406 § 1, 475, 476, 
1732ff 
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COMME NTARY 

Antonio Viana 

c. 479 

1. As Lombardia said regarding the distinction of functions in the 
work of governance, "throughout the entire Code one notices a desire for 
terminological precision in this matter, by avoiding generic words-like 
'superior', so frequently used by the Code of 1917-and by specifying in 
many texts whether legislative, executive, and judicial power is necessary 
for certain acts." 1 This desire for terminological precision was the fruit of 
the positive interest manifested in the preparatory works of the CIC in the 
due development of the directive principle no. 1 approved by the Synod of 
1967 ("in renovando iure indoles iuridica novi Codicis, quam postulat ipsa 
natura socialis Ecclesiae, omnino retinenda est .. .  " :  cf. CIC Praefatio ) ,  
upon understanding that the juridical nature of the new Code required 
precision and certainty in the employment of terms. 

Canon 4 79 is the fruit of this approach because it describes the na
ture, scope, and range of the power of the vicar general and episcopal 
vicar with much more precision than c. 368 of the CIC/1917, and it formu
lates at the same time the episcopal control over the exercise of vicarious 
power. Such are, in effect, the two great questions that c. 4 75 sets out in its 
three paragraphs. 

2. With respect to the first issue, that is, the nature, scope, and range 
of the power of the vicar general and episcopal vicar, c. 4 79 specifies the 
principles established in cc. 475 and 476 (see the respective commentar
ies). It is confirmed here that such power is ordinary ("vi officii") vicari
ous ("potestas ...  quae ad Episcopum dioecesanum iure pertinet") ,  
administrative or executive ("potestas exsecutiva .. .  , ad ponendos scilicet 
omnes actus administrativos"). In the case of the vicar general, it deals, 
moreover, with a power of general scope ("in universa dioecesi com
petit") , while the scope of the power of the episcopal vicar is special 
("quoad determinatam territorii partem aut negotiorum genus aut fideles 
determinati ritus vel coetus"). 

Naturally these determinations must be framed hermeneutically in 
the context of the principle of distinction of functions of diocesan gover
nance formulated by cc. 135 and 391 (see commentary on cc. 472 and 475). 
The CIC formally excludes the participation of the vicars general and epis
copal vicars as such in legislative power and judicial power in the particu
lar context. In contrast, it expressly emphasizes the connection of both 

1. Cf. P. LOMBARDfA, "Tecnica juridica del nuevo C6digo," in Temas fundamentales en el 
nuevo C6digo (Salamanca 1984), p. 163. 
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offices with the possession and exercise of executive power in the dio
cese. 

Canon 4 79 § 3 recognizes the competence of the diocesan vicars re
garding the habitual f aculties granted by the Holy See to the bishop 
( cf. c. 132), as well as the execution of apostolic rescripts, with the excep
tions provided in the canon itself. It is a matter of specifying vicarious ex
ecutive power in accordance with the provisions of c. 368 § 2 of the CIC/ 
1917. Nevertheless, the absence of subsequent corrections in c. 479 pre
sents the problem of whether the administrative competence of the dioce
san vicars reaches only the administrative acts of an individual character 
(individual decrees and precepts, rescripts, privileges and dispensations: 
cf. tit. IV of book I) or if it also includes the possible issuance of general 
administrative acts and executive normative acts. The response is clearly 
affirmative, while keeping in mind the broad formulation of c. 469 § 1 ("ad 
ponendos scilicet omnes actus administrativos") with the only exception 
the reservation and special mandate. Both the vicar general, and also the 
episcopal vicar within his special scope, have, therefore, a juridically rec
ognized broad capacity to work in the diocesan administrative context, 
while always informing the bishop of the most important matters to be re
solved or that have already been resolved and while endeavoring to iden
tify with the will and intentions of the prelate of the diocese ( cf. c. 480). It 
falls to them, therefore, the power to publish general executory decrees 
(c. 31) and instructions (c. 34). 

These possibilities of action recognized for the diocesan vicars must 
be developed with a sense of responsibility. In particular, it is necessary 
that the administrative acts of the vicar general and episcopal vicar do not 
unnecessarily compromise the diocesan pastor and that they externally 
appear to be vicarious acts-that is, fully attributable to their author-and 
not as capital acts, as if they had been done by the bishop personally. In 
this sense, it is not necessary or important that the bishop endorse with 
his signature the general or particular administrative acts of a vicar gen
eral or episcopal vicar. This hypothetical control, besides confusing in its 
exercise the power of the bishop with that of his vicars (by presenting the 
problem of authorship of the act in question), is absolutely unnecessary 
because there are already various controls over the vicarious activity prior 
to the act (prior reports, the possibility of reservation by episcopal man
date) expressly contemplated by cc. 4 79 § 1 and 480. The formal distinc
tion between vicarial administrative acts and episcopal acts promotes, in 
contrast, a more orderly and efficient governance, excepting the authority 
of the diocesan bishop. It also promotes the responsible initiative of his 
vicars, and fosters, lastly, the tutelary possibilities opened by the canoni
cal system in favor of the faithful member or members who might be con
sidered damaged by an act or acts done by the diocesan vicars. In this 
sense it must be kept in mind that the individual administrative acts issued 
by a vicar general or episcopal vicar can be appealed to the diocesan 
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bishop (cf. cc. 1732ff), who can, at the same time, revoke, reform, substi
tute, or abrogate them ( cf. c. 1739). 

3. Having considered the reach of the power of the vicar general and 
episcopal vicar pursuant to c. 4 79, we must assess the second aspect regu
lated by the present canon, namely, the episcopal control over the exer
cise of vicarious power. 

To understand this issue properly it is necessary to keep in mind that 
vicarious power constitutes an institution that, being compatible with gen
uine distinction of powers in the practice of governance, is not, in con
trast, reconcilable with the division or separation of the one episcopal 
power. That is to say, the participation in capital power recognized by the 
law for vicarious offices does not cause a break between the holding of 
power and its effective exercise such that it is always possible for the 
bishop to exercise power personally. The reason is clear: the bishop in the 
diocese has personal power proper to the office (cf. c. 381 § 1), and its ex
ercise reaches both the legislative context and the executive context, even 
the judicial (cf. c. 391 § 1). The diocesan vicars, for their part, partake by 
virtue of law and office of the same administrative or judicial power that 
originates in the bishop. It is important, in effect, to emphasize this aspect: 
it is same episcopal administrative power that corresponds to the vicars 
general and episcopal vicars ( cf. c. 391 § 2 and the following expression of 
c. 4 79 § l :  "potestas executive quae ad Episcopum dioecesanum iure perti
net"). They are not naturally separated powers although they might be or
ganized and exercised in a different way according to the styles of the 
bishop or his vicar, and always in a context of distinction of functions. 

Starting from this prior approach, the importance of the juridical in
st ruments at the service of the unity of diocesan power is understood 
some canonical channels that might permit personal exercise of adminis
trative power by the bishop and also direct control of vicarious adminis
trative power in the most important cases. These canonical instruments 
are, respectively, the reservation and the special mandate. They are two 
traditional canonical figures already provided for in c. 368 § 1 of the CIC/ 
1917 regarding the vicar general. 

a) The power of episcopal reservation bears on the exercise of the 
power of the vicar general and episcopal vicar and is expressly provided 
for in c. 4 79 § § 1 and 2. It is a faculty recognized by the law in favor of the 
bishop and can be formalized in particular law or through an administra
tive act (e.g., in the appointment of vicars). By virtue of the power of epis
copal reservation, the administrative competence of the vicar general or 
episcopal vicar is diminished for certain acts or contexts of subject mat
ter, territory, or of a personal nature whose exercise or treatment is as
sumed personally by the diocesan bishop. The reservation always implies, 
therefore, a concentration of administrative power in the person of the 
bishop and in a parallel manner the diminution of the competence of the 
vicarial office. 
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It can be observed that the CIC does not regulate the conditions, 
form, exercise, or limits of the power of episcopal reservations. The only 
aspect that is regulated is the possibility that the bishop might not person
ally assume the exercise of reserved administrative competence when it 
concerns the episcopal vicar. In this case c. 4 79 § 2 allows the reservation 
that the bishop makes to be in favor of the vicar general. Nevertheless, al
though the exercise of the reservation is not regulated in the CIC, the dis
cretion of the bishop on this subject cannot empty the vicarial office of 
competence,2 which is determined by the universal law. It is important, 
moreover, that it be formalized in writing; naturally, it must be communi
cated to the vicar; and likewise it is important that the act of reservation be 
published opportunely so as to be made known to the interested faithful. 

b) For its part, the special mandate also bears on the exercise of vi
carial administrative power. But, in contrast to what occurs with the reser
vation, the special mandate broadens the exercise of vicarial power in 
specific cases. It is also a canonical instrument at the service of the unity 
of episcopal power because it requires the assessment of its use by the 
bishop before being granted. We will look briefly at the aspects relative to 
the nature, cases, and forms of the special mandate. 

The special mandate is an administrative act of the bishop that at
tributes competence to the vicar general or episcopal vicar to act in ad
ministrative cases that the universal law expressly refers to the diocesan 
bishop. It is a very old canonical figure, recognized by classical law. Thus 
the Liber Sextus of Boniface VIII contained the following principle: "Qui 
generaliter constituitur ad negotia procurator, agere ac experiri potest, ex
ceptis his casibus, qui mandatum exigunt speciale."3 

To better understand the meaning of this canonical figure applied to 
vicarial administrative power, it is important to keep in mind that within 
the administrative context are cases of singular emphasis or importance, 
like, for example, the dispensation of disciplinary laws (c. 87 § 1); the pro
vision for ecclesiastical offices in the particular church (c. 157), especially 
the provision referring to the "superior, governance, and administration of 
the Seminary" (c. 259 § 1); the provision to incardinate clerics (c. 269); the 
establishment of public associations of the faithful ( c. 312 § 1,3°); etc. All 
these cases of special importance (the negotia ardua, maiora seu grav
iora, mentioned by the former canonists) are reserved by the universal 
law to the diocesan bishop. Nevertheless, keeping in mind that they are 
administrative acts, the universal law also permits the possibility that they 
can be carried out by the vicar general and episcopal vicar by their being 
previously authorized through a special mandate from the bishop. 

2. Cf. , for CIC/1917, F.X. WERNZ-P. VIDAL, lus Canonicum, II, 3rd ed. (Rome 1943), p. 810. 
3. Cf. VI I, 19, 5. 
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The formulation of the special mandate in the CIC is different from 
the CIC/1917. In the context of the CIC/1917 various cases were enumer
ated whose administration was prohibited to the vicar general without a 
special mandate of the bishop. Presently, c. 134 § 3 provides, in contrast, 
that "whatever in the canons, in the context of executive power, is attrib
uted to the diocesan bishop , is understood to belong only to the diocesan 
bishop and to those others in can. 381 § 2 who are equivalent to him, to the 
exclusion of the Vicar general and the episcopal Vicar except by special 
mandate." There are approximately one hundred administrative cases4 in 
which the CIC expressly mentions the diocesan bishop and that require 
therefore a special mandate for the vicar general or episcopal vicar to act 
lawfully. 

In the context of the CIC/1917, a very controverted question was the 
nature of the power of the vicar general with a special mandate, specifi
cally whether he acted in such case with ordinary or delegated power. In 
the first case, the granting of a special mandate simply implied permission 
of the vicar to exercise a power already connected to the office by the law, 
but its exercise was conditioned on the prior granting of the mandate by 
the bishop. In the second case, the special mandate would equal a genuine 
attribution of power by the bishop to the vicar that would result in his 
being authorized to act in cases excluded by the law, which was common 
to the scope of the competence of the vicarial office. In the perspective of 
the current legislation there is no lack of doctrinal opinions in favor of the 
ordinary power of the vicar general or episcopal vicar with a special man
date. 5 Nevertheless, another doctrinal sector6 has defended-in our judg
ment with stronger arguments-the equivalence between the special 
mandate and delegated power. The latter, in effect , is a solution in con
formance with the historical law and with the current legislation. In par
ticular, c. 134 cited above clearly reinforces the thesis of delegation 
because it distinguishes between the configuration of the diocesan vicars 
as ordinaries and local ordinaries ( c. 134 §§  1 and 2) and the power that 
corresponds to them as agents of the bishop ( c. 134 § 3). Canon 134 § 3-
which constitutes a norm not found in the CIC/1917-states, moreover, 
that the cases that require a special mandate are left exclusively to the di
ocesan bishop ("intelleguntur competere dumtaxat Episcopo dioece
sano"). Thus , they cannot be considered included in the scope of 
competences connected by the law to the offices of vicar general or epis
copal vicar without prejudice in the exercise of such cases to their being 
able to collaborate as agents, that is, delegates, of the bishop. In any case, 
it is clear that without a special mandate neither the vicar general nor the 

4. Cf. H. MOLLER, "De speciali Episcopi mandato iuxta CIC 1983," in Periodica 79 (1990), 
especially pp. 229-234. 

5. Cf. J. SANCHEZ Y SANCHEZ, commentary on c. 479, in Salamanca Com. 
6. Cf. H. MOLLER, De speciali . . .  , cit., pp. 236ff. 
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episcopal vicar can lawfully act 7 in the administrative cases expressly at
tributed to the diocesan bishop. 

Regarding the form of the special mandate, its own nature requires 
that it be issued in writing since otherwise it would be difficult to prove its 
existence ( cf. c. 131 § 3). Moreover, if it does not expressly state the grant
ing of the mandate, there would be a presumption of invalidity pursuant to 
c. 134 § 3. In practice, the granting of a special mandate is frequently pub
lished in the same act of appointment of the vicar general or episcopal 
vicar and it is formulated for all the cases where it is required pursuant to 
the law.8This practice, which is understandable for the most extensive dio
ceses or those with a number of administrative cases so high that personal 
resolution by the bishop would be difficult, does not cease presenting the
oretical questions given the practical conversion of the special mandate 
into a general mandate. It would be better for the special mandate to be 
granted ad casum by the bishop after a careful assessment of the case at 
hand. 

Last, it is important to have in mind here the provision contained in 
c. 406 § 1, which establishes the duty of the diocesan bishop to entrust spe
cial faculties to the coadjutor and auxiliary bishops ahead of the diocesan 
vicars, which by prescription of the law might require a special mandate. 

7. Cf. R. NAZ, "Mandat," in Dictionnaire de Droit Canonique VI (1957), col. 716; T.D. 
DOUGHERTY, The Vicar General of the Episcopal Ordinary (Washington 1966), pp. 67 and 93. 

8. Cf., e.g. , the decree of the Archbishop of Barcelona on December 31, 1987 regarding 
the determination of the competencies of the Vicars general of the archdiocese, published in 
Butlleti de l 'Arquebisbat de Barcelona 128 (1987), pp. 12 and 13. 
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Vicarius generalis et Vicarius episcopalis de praecipuis 
negotiis et gerendis et gestis Episcopo dioecesano re
ferre debent, nee umquam contra voluntatem et mentem 
Episcopi dioecesani agant. 

The Vicar general and episcopal Vicar must give a report to the diocesan 
Bishop concerning more important matters, both those yet to be attended 
to and those already dealt with. They are never to act against the will and 
mind of the diocesan Bishop. 

SOURCES: c. 369 §§  1 et 2; ES I, 14 § 3; DPMB 202 

CROSS REFERENCES: cc. 65, 406 § 2, 407, 473 

C OMME NTARY 

Antonio Viana 

Canon 480 states what we could denominate as an internal instruc
tion contained in the universal law and directed to the diocesan vicars to 
promote unity and coordination in administrative activity. Its content is 
similar to the provisions of c. 407 regarding the relationship between the 
diocesan bishop and the coadjutor and auxiliary bishops. 

There are two obligations imposed on the vicars. The first is of a pos
itive character and consists in the duty of informing the bishop before and 
after the undertaking of more important matters. The second is negative: 
never to act contrary to the will and intentions of the diocesan bishop. 
Nevertheless, there would not be derived from the hypothetical breach of 
these obligations the invalidity or ineffectiveness of an act as long as the 
conditions of cc. 124ff. regarding the validity of juridical acts have been 
met, and without prejudice to, naturally, the bishop's subsequent holding 
responsible the vicar who omitted to report or acted against his will. In 
the gravest cases, the breach of these obligations would imply a sufficient 
cause for removal from office. 

Regarding the duty to report, it must be kept in mind here the provi
sion for the episcopal council in c. 4 73 § 4. This council will be the most 
appropriate channel for the fulfillment of that duty, where it has been con
stituted. Likewise the content of c. 65 must be assessed here because the 
basis of the cautions provided for in c. 480 is precisely the need to coordi
nate the activity of several competent ordinaries in the administrative con
text. 
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The negative obligation consistent with not acting contrary to the 
will and intention of the diocesan bishop can be considered, on the other 
hand, as an exhortation directed to the vicars so that they look for and ob
tain in practice unity with the diocesan pastor for the good of all the 
faithful. Logically, this necessary communion does not exclude the accom
panying necessary autonomy and responsibility of the diocesan vicars 
when acting within the scope of competency that the law states. 

Canon 480, considered in its entirety, reinforces the configuration of 
the vicars general and episcopal vicars as offices hierarchically subordi
nated to diocesan bishop. The basis of this hierarchical subordination 
consists in the position of the bishop as the head of the diocese and in the 
participatory character of vicarious power. Therefore, the content of 
c. 406 § 2 in fine still presents several questions, which make it possible 
that the auxiliary bishop appointed as vicar general or episcopal vicar to 
depend not immediately on the diocesan bishop, but on the coadjutor 
bishop or auxiliary bishop with special faculties. 
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481 

Tit. III. Ch. II. Art. 1. Vicars General and Episcopal Vicars c. 481 

§ 1 .  Exspirat potestas Vicarii generalis et Vicarii episco
palis expleto tempore mandati, renuntiatione, item
que , salvis cann. 406 et 409, remotione eisdem ab 
Episcopo dioecesano intimata, atque sedis episcopa
lis vacatione. 

§ 2. Suspenso munere Episcopi dioecesani, suspenditur 
potestas Vicarii generalis et Vicarii episcopalis, nisi 
episcopali dignitate aucti sint. 

§ 1. The power of the Vicar general or episcopal Vicar ceases when the 
period of their mandate expires, or by resignation. In addition, but 
without prejudice to cann. 406 and 409, it ceases when they are noti
fied of their removal by the diocesan Bishop, or when the episcopal 
see falls vacant. 

§ 2. When the office of the diocesan Bishop is suspended, the power of 
the Vicar general and of the episcopal Vicar is suspended, unless they 
are themselves bishops. 

SOURCES: § 1: c. 371; ES I, 14 §§ 2 et 5 
§ 2: c. 371; ES I, 14 § 2 

CROSS REFERENCES: cc. 184 § 2, 187ff, 406, 409, 417, 477 § 1, 1333 § 1 ,  
30 

COMME NTARY 

Antonio Viana 

Canon 481 establishes the cases that can occasion the cessation or 
loss of the office of vicar general or episcopal vicar (§ 1, which employs 
the expression "expirat potestas" in contrast to the more precise termi
nology of "officii amissio " of cc. 184-186) and the suspension of such of
fices ( §  2) .  The differences between them consist in that amissio 
expresses the definitive cessation of title to the vicarious office, while sus
pension only concerns the exercise of the functions attached to the office, 
title to the office remaining unaffected. 

The cases of cessation in office that c. 481 § 1 enumerates are resig
nation, expiration of the period of appointment, removal upon notification 
by the bishop, and when the episcopal see falls vacant. It should be re
membered that the canon does not require the acceptance by the bishop 
of a vicar's resignation, in contrast to what the CIC provides in other cases 
(cf. cc. 367, 401-402, 538). The expiration of the term of office only con-
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cerns the episcopal vicar who is not at the same time an auxiliary bishop 
(cf. c. 477 § 1). Removal by the diocesan bishop likewise does not affect 
the auxiliary and coadjutor bishops who would also be vicars general or 
episcopal vicars (cf. c. 477 § 1; see commentary). Regarding the situation 
of the see's falling vacant, the provisions regarding the cessation of vicars 
general and episcopal vicars-except when they are auxiliary bishops: 
cf. c. 409-constitute an exception already provided in c. 184 § 2 to the 
general rule that an ecclesiastical office is not lost upon the cessation of 
the authority that conferred it. It is important to have in mind the content 
of c. 417, which recognizes the validity of all the acts done by diocesan 
vicars until they have received certain notice of the death of the bishop or 
of the corresponding pontifical acts, in the case of the vacation of the epis
copal see occasioned by causes other than death. 

Suspension of the bishop in his office also causes the suspension of 
the exercise of the power attributed to the vicars general and episcopal 
vicars unless they are bishops (c. 481 § 2). In the criminal law, suspension 
consists in censure, which can only affect clerics and implies, among 
other canonical effects, the prohibition of the exercise of all or some 
rights or functions inherent in an office ( cf. c. 1333 § 1, 3°). What the CIC 
regulates in c. 481 § 2 is suspension ipso iure of the exercise of vicarious 
power by virtue of the suspension of the bishop in his office. 

1132 



COCCOPALMERIO Tit. III. Ch. II. Art. 2. The Chancellor, other Notaries . . .  c. 482 

482 

ART. 2 
De cancellario aliisque notariis et de archivis 

ART. 2 
The Chancellor, other Notaries and the Archives 

§ 1 .  In qualibet curia constituatur cancellarius, cuius 
praecipuum munus, nisi aliter iure particulari sta
tuatur, est curare ut acta curiae redigantur et expe
diantur, atque eadem in curiae archivo custodiantur. 

§ 2.  Si necesse videatur, cancellario dari potest adiutor, 
cui nomen sit vice-cancellarii. 

§ 3. Cancellarius necnon vice-cancellarius sunt eo ipso 
notarii et secretarii curiae. 

§ 1. In each curia a chancellor is to be appointed, whose principal office, 
unless particular Law states otherwise, is to ensure that the acts of 
the curia are drawn up and dispatched, and that they are kept safe in 
the archive of the curia. 

§ 2. If it is considered necessary, the chancellor may be given an assistant, 
who is to be called the vice-chancellor. 

§ 3. The chancellor and vice-chancellor are automatically notaries and 
secretaries of the curia. 

SOURCES: § 1: c. 372 § 1 
§ 2: C. 372 § 2 
§ 3: C. 372 § 3 

CROSS REFERENCES: cc. 474, 483-484, 486-491 

COMME NTARY -------

Francesco Coccopalmerio 

I. SOME BACKGROUND REGARDING THE REDACTION OF CC. 482-494 

It will be useful to indicate some points regarding the history of the 
drafting of cc. 482-492 before proceeding to the commentary on c. 482. 
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The competent Coetus for this subject was initially called "De cleri
cis"; later (since 1968, sess. V) called "De Sacra Hierarchia." The names of 
the consultors are found in Comm. 1 (1969), p. 30; 5 (1973), p. 190. The ac
count of the sess. I-XVIII is in Comm. 19 (1987), pp. 272-274. The Coetus 
"De Sacra Hierarchia" received the task of revising cc. 215-486 of the CIC/ 
1917. Regarding cc. 482-494 of the CIC, the reference of the CIC/1917 is 
"De Curia dioecesana," cc. 363-390, among which are canons "De cancel
lario aliisque notariis et archivo episcopali" (372-384). The Coetus began 
the work relating to "De Curia dioecesana" in sess. VI (April 14-19, 1969), 
in which the general principles were written: cf. Comm. 24 (1992), pp. 31, 
44-45. 

We can follow the work of the Coetus in this manner: 

- for sess. VI-XIII, in Comm. 24 (1992), pp. 32ff.; 

- for sess. XIV-XVIII, in Comm. 25 (1993), pp. 49ff. 

Between sess. VI and VII a text of the canons was prepared. The ini
tial Schemata encompassed cc. 1-28. In sess. VII (February 2-9, 1970) the 
examination of those initial Schemata began cc. 1-28: cf. Comm. 24 
(1992), pp. 57-67, 83-88. In sess. VIII (October 5-10, 1970) and in sess. IX 
(February 15-20, 1971) the texts were revised: cf. Comm. 24 (1992), 
pp. 92-95, 116-121, 128-129. In sess. XV (December 2-6, 1974) the Coetus 
revised the text for the last time: cf. Comm. 25 (1993), pp. 100-105, 116-
121. There is also notice, although this time synthetic, of the works of the 
Coetus in Comm. 5 (1973), pp. 224-229. 

In this manner we get the Schema 1977, cc. 281-308, where some 
modifications appeared regarding the initial Schemata. The canons were 
revised by the Coetus "De Populo Dei, " in sess. 14 (April 16, 1980): cf. 
Comm. 13 (1981), pp. 111-128. 

In the Schema 1980 the subject is found in cc. 389-414. In view of the 
Plenary Session of 1981 several observations were made, which are con
tained in the Relatio published in Comm. 14 (1982), pp. 212-214. 

The Schema 1982 contains this material in cc. 469-494. As we com
ment on the different canons we will make specific references regarding 
the history of each one of the texts, obviously for exegetical purposes. We 
proceed now to the commentary on c. 482. 

II. THE CHANCELLOR OF THE CURIA (§ 1) 

l.  In qualibet curia constituatur cancellarius: Therefore, it is an of
fice of obligatory constitution in every curia. 
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2. Cui us praecipuum mu nus ... est curare ut ... : The expression 
''praecipuum" presupposes that the chancellor can perform many activi
ties and at the same time establishes that the activity stated by the expres
sion "curare ... ut": (a) is the most important of all the functions that the 
chancellor could specifically have; and (b) it is, therefore, a necessary ac
tivity. 

3. Nisi aliter iure particulari statuatur: This section does not ap
pear for the first time until the Schema 1982, and an explanation of its 
presence is not found in Communicationes. The adverb "aliter" means, of 
itself, or "by a different manner." Therefore, particular law could provide 
"by a different manner" regarding the office of chancellor. Thus, the text 
could be reordered: " ... cuius praecipuum munus, nisi diverso modo iure 
particulari statuatur, est curare ut ... " This, in turn, would have as a conse
quence the chancellor's activity being indicated by the expression "curare 
ut . . .  ": (a) it is not the most important in the sense that the chancellor 
could perform other activities of greater importance; and (b) it is not a 
necessary activity in the sense that the chancellor could not even have 
that function. 

But if that is the interpretation of the text, we have to ask ourselves 
why the Code wanted to provide for the principal activity of the chancel
lor. Would it not have been much simpler to refer everything to particular 
law? Nevertheless, this does not seem to be a reasonable interpretation. 
Therefore, the provision of the Code regarding the chancellor must be 
firm: the most important activity and, therefore, the most necessary activ
ity, is "curare ut . . .  " And therefore, particular law cannot provide "aliter, " 
in the sense of "by a different manner" to the provisions of the Code; that 
is, it cannot provide that the chancellor perform other activities, in the 
sense of different activities. It can provide, however, that he carry out 
other functions-meaning others besides the indicated functions. 

Hence our conclusion: The expression "nisi aliter iure particular stat
uatur" must be interpreted by substituting it for the following: "inter alia 
quae ius particulare statuere potest." 

4. Curare ut acta curiae redigantur et expediantur, atque eadem in 
curiae archivo custodiantur. In the initial Schemata, c. 15 § 1-cf. 
Comm. 24 (1992), pp. 59, 84-85, 93, 118-and in the Schema 1977, c. 295 
§ 1, there was added "ut ordine chronologico disponantur et de iisdem in
dicis tabula conficiatur," which was later suppressed by the Coetus "De 
Populo Dei," for the following reason: "To leave to the Bishop the freedom 
to choose the most appropriate method: chronologically, by subjects, etc."1 

a) What does acta curiae mean? There is no doubt that it concerns 
"written acts," for thus it is easily deduced that the fact that the acts al-

1. Cf. Comm. 13 (1981), p. 121. 
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luded to "rediguntur" "atque in archivo custodiuntur. " But, among so 
many of the written acts of the curia, does it mean all or only some? 

Canon 474 provides: "Acta curiae quae effectum iuridicum habere 
nata sunt, subscribi de bent ab Ordinario ... ac simul a curiae cancellario 
vel notario." Therefore, are the "acta curiae" only those acts "quae effec
tum iuridicum habere nata sunt" or all the written acts that the curia pro
duces (e.g., a plain letter written by an ordinary to a parish priest, or even 
a letter from an official of the curia)? We will see below. 

b) Redigantur et expediantur: is a hendiadys equivalent to "redi
gantur apte. " 

c) In curiae archivo custodiantur: is dealt with in cc. 486ff. 

d) Curare ut ... : seems to me too broad an expression since it means 
that the chancellor can perform the indicated activities both by himself 
and through others. In effect, the expression "curare ut" requires only that 
someone carry out those tasks-not necessarily the chancellor, although 
he must make sure they are done properly. Therefore, when the curia con
sists of several offices, it is not necessary that the chancellor draft all the 
written acts personally; a competent official can do it in each case. In any 
case, if they are acts "quae effectum iuridicum habere nata sunt , "  and 
therefore, must be signed by the diocesan ordinary, they must also bear 
the signature of the chancellor (c. 474). In contrast, other acts signed by 
the ordinary, but of themselves "effectum iuridicum habere nata non sunt" 
( e.g., a simple letter written by the ordinary or by an official of the curia to 
a parish priest), in my judgment, do not necessarily have to bear the signa
ture of the chancellor. 

5. Though it is not expressly stated in the instant text, it must be 
added that the chancellor can also be a layperson ( evidently, a man or 
woman). Beginning from sess. VI of the Coetus "De Sacra Hierarchia," the 
question of whether the chancellor can also be a layperson was argued at 
length, with some positions that were inclined negatively and others 
opined positively, and others who were also affirmative but with certain 
conditions. At first this third opinion prevailed such that the following text 
was proposed and accepted: "qui sit sacerdos, nisi ob specialia adiuncta 
Episcopus aliud iudicaverit."2 In this manner c. 15 § 1 was formulated.3 In 
sess. VII, on examining that c. 15 § 1, some proposed the elimination of 
"qui sit sacerdos, "  considering that "munere ... cancellarii recte fungi 
etiam po test probatus christifidelis laicus." But others again showed a fear 
that a layperson would be informed about sensitive and secret matters, in 
particular about those relative to the reputation of priests. It was decided, 
then, to allow the possibility of a lay chancellor, but adding at the same 
time the following reservation: "In causis quibus bona fama sacerdotis in 

2. Cf. Comm. 24 (1992), p. 50. 
3. Cf. ibid. , p. 59. 
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discrimen vocari possit cancellarius debet esse sacerdos."4 But since that 
formula was already contained in c. 16 § 2 for notaries, in sess. VIII it was 
decided to eliminate it from c. 15 § 1 to avoid duplication.5 

The question of whether the chancellor can be a layperson, which 
seemed to be resolved, was brought up again by the Coetus "De Populo 
Dei," and again was resolved by allowing for that possibility. 6 

6. Regarding the qualities necessary to exercise the office of chancel
lor, something is mentioned in c. 483 § 2: "Cancellarius et notarii debent 
esse integrae famae et omni suspicione maiores." Those qualities were re
quired for all the officials of the curia in the Schema 1977, c. 282 § 1. The 
expression was afterwards suppressed.7 Nevertheless, it would have been 
opportune also to emphasize the need for technical competence, at least 
for the chancellor and the vice-chancellor. 8 

III. THE CHANCELLOR AND VICE-CHANCELLOR: NOTARIES AND 

SECRETARIES OF THE CURIA (§ § 2-3) 

1. Adiutor: This expression by itself indicates no more than a generic 
function. In other words, the Code does not provide specifications in this 
regard and leaves all of the subsequent determinations to particular law 
and to each bishop, which he will provide in the letters of appointment, as 
appropriate. 

2. Cancellarius et vice-cancellarius sunt eo ipso notarii et secre
tarii curiae. 

a) What "notarius" means is stated in cc. 483-484. 

b) However, what "secretarius" means is not stated there, nor can it 
be found in any other place. The addition "et secretarii curiae" is found 
for the first time in the Schema 1977, c. 295 § 3, though under the form: 
"seu secretarii curiae. ,,g "Seu"  equals the expression "in other words," 
and therefore, it would mean that "secretarius" is equal to "notarius. " In 
this manner the draft was preserved even in the Schemata of 1980 ( c. 402 
§ 3) and that of 1982 (c. 482 § 3). "Seu" is changed for "et" in the final text, 
but the reason does not appear in Communicationes. 

4. Cf. ibid. , pp. 63-64, 85. 
5. Cf. ibid. , pp. 93, 117-1 18. 
6. Cf. Comm. 13 (1981), pp 121-122. 
7. Cf. ibid. , pp. 112-113, 122. 
8. Cf. ibid. , pp. 1 1 1-112. 
9. Cf. Comm. 13 (1981), p 121 .  
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In any case, "et" is disjunctive and, therefore, indicates a difference 
of meaning. The difference between "no tarius" and "secretarius" could 
be delineated in this way: (a) "notarius" is the one who carries out the 
functions described in c. 484; and (b) "secretarius" is the one who main
tains the documents of the curia and therefore first of all is an archivist. 

3. Nothing hinders, in my judgment, the appointing of more than one 
vice-chancellor, and moreover-evidently-likewise for notaries, who are 
treated in the following canons. 
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483 § 1. Praeter cancellarium, constitui possunt alii notarii, 
quorum quidem scriptura seu subscriptio publicam 
fidem facit quod attinet sive ad quaelibet acta, sive 
ad acta iudicialia dumtaxat, sive ad acta certae cau
sae aut negotii tantum. 

§ 2. Cancellarius et notarii debent esse integrae famae 
et omni suspicione maiores; in causis quibus fama 
sacerdotis in discrimen vocari possit, notarius debet 
esse sacerdos. 

§ 1. Besides the chancellor, other notaries may be appointed whose writ
ing or signature authenticates public documents, whether in respect 
of all acts, or of judicial acts alone, or only for acts concerning a par
ticular issue or business. 

§ 2. The chancellor and notaries must be of unblemished reputation and 
above suspicion. In cases which could involve the reputation of a 
priest, the notary must be a priest. 

SOURCES: § 1: c. 373 §§ 1 et 2 
§ 2: C. 373 §§  3 et 4 

CROSS REFERENCES: cc. 484, 1437 § 2, 1717ff, 1740ff 

COMME NTARY 

Francesco Coccopalmerio 

I. THE CHANCELLOR AND OTHER NOTARIES OF THE CURIA (§ 1) 

The formulation of § 1 has been unchanged since the first Schemata 
(c. 16 § 1)1 to the final text. Nevertheless, it was the object of a formal cor
rection after the promulgation of the Code: "et quidem sive" became 
"quod attinet sive. " 2 

1. Cf. Comm. 24 (1992), p. 59. 
2. Cf. AAS 75 (1983), Pars II, Appendix, p. 238. 
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1 .  Praeter cancellarium, constitui possunt alii notarii 

a) The norm is clear and needs no explanation. Perhaps it should 
have been stated in a more nearly complete manner: "praeter cancellarium 
et, si est casus, vice-cancellarium ... , " since this figure is provided for in 
the prior canon. 

b) It is understood that laypersons can be notaries. In the Schema 
1977, c. 296 § 2 it was said: "Notarii assumi possunt etiam laici."3 

2. Quorum quidem scriptura seu subscriptio publicamfidemfacit 

Here begins the treatment of the activity proper to the notaries. In 
the following canon there are other indications in this regard. We can also 
recall here another text: "Acta, quae notarii conficiunt, publicam fidem 
faciunt" (c. 1437 § 2). 

a) What does the expression "scriptura seu subscriptio " mean? 
"Subscriptio" is the signature of the notary at the foot of the document. 
"Seu " means "namely," "in other words": it indicates that two words are 
equivalent. But "scriptura" seems to be something more than "subscrip
tio ": it seems to indicate the drafting of the document with one's own writ
ing in holographic form. It is the task of the notaries not only to subscribe 
documents, but also to write them as it is clearly stated in c. 484, 1 °: "con
scribere acta et instrumenta ... "; 2°: "in scrip tis ... redigere. " Therefore, 
the "scriptura" is something different, something more that the plain 
"subscriptio. " In that case, the conjunction "seu" is not logical: it should 
have said "vel. " 

b) What does ''publicam fidem faciunt" mean? Its explanation does 
not appear in the Code. Anyway, the sense is that the writing of a docu
ment or its being signed by a notary is a public testimony, that is, it makes 
clear, with certainty for all, that the content of the document is authentic. 

c) But, at the same time, what constitutes the content of the docu
ment? Everything contained in the document? All that is affirmed in the 
documents, or only the author's signature? I believe the two following 
cases must be distinguished: 

- if the content of the document has an author different than the 
notary (e.g., a decree of the bishop), the responsibility for the veracity of 
the document is the author's, and therefore, the notary who subscribes it 
only vouches for the authenticity of the signature; 

3. Cf. Comm. 13 (1981), pp. 121-122. 
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- if the content of the document is written by the notary ( cf., e.g., 
c. 484, 2°), the veracity of its content is assured by the notary himself or 
herself. 

3. Quod attinet sive ad quaelibet acta, sive ad acta iudicialia 
dumtaxat, sive ad acta certae causae aut negotii tantum 

These expressions indicate the scope of the activity of the notaries. 
That scope can be general ("quaelibet acta'') or partial ("acta certae cau
sae aut negotii'') . In the partial context there is a subsequent distinction 
between judicial acts and others, which is no doubt a good idea. In effect, 
it is important to reserve one or several notaries for judicial work, for 
whose performance it is required to acquire a specific training. Likewise it 
could be useful to reserve one or more notaries for other kinds of acts
for example, for matrimonial dispensations or for the causes of saints
with the purpose of encouraging specialization in those activities. 

II. REQUIRED QUALITIES IN THE CHANCELLOR AND IN THE 

NOTARIES (§  2) 

The text is divided in two parts: the qualities of the chancellor and of 
the notary and the requirement of priesthood in a particular case. 

1. Cancellarius et notarii debent esse integrae famae et omni 
suspicione maiores 

"Omni suspicione maiores" ("above all suspicion") refers particu
larly to the fact that the signature of the chancellor and of the notaries 
bears public witness and therefore, means that the veracity of their testi
mony must be put above all reasonable doubt. This first part of the text 
was different in the initial Schemata, c. 16 § 2 ,  and in the Schema 1977, 
c. 296 § 2: "Notarii assumi possunt etiam laici ... " The Coetus "De Populo 
Dei" changed that text for the present one ref erring to the qualities, and 
therefore, took for granted the initial provision of the rough draft. 4 

4. Cf. ibid. 
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2. In causis quibus Jama sacerdotis in discrimen vocari possit 
notarius debet esse sacerdos 

The mentioned case can be verified not only in the penal process 
(cc. 1717ft),  but also in the procedure for removal (for parish priests, 
cf. cc. 1740ff) and in any other case in which something negative could 
come out against a priest. The reason for the norm is that, as in the case of 
the chancellor, likewise the notaries can be lay faithful. This second part 
of the text was in the initial Schema, c. 16 § 2: "notarius tamen in criminal
ibus clericorum causis de bet esse sacerdos." Afterwards it was changed to 
obtain the present formulation, but the reason was not specified. 5 It 
turned out to be evident that the prior formulation was more restrictive: it 
only dealt with penal procedures; therefore, the current one is better. 

5. Cf. Comm. 24 (1992), pp. 59, 64, 85. 
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Officium notariorum est: 

c. 484 

484 
1 ° conscribere acta et instrumenta circa decreta, 

dispositiones, obligationes vel alia quae eorum 
operam requirunt; 

2° in scriptis fideliter redigere quae geruntur, eaque 
cum significatione loci, diei, mensis et anni subsi
gnare; 

3° acta vel instrumenta legitime petenti ex regesto, 
servatis servandis, exhibere et eorum exempla 
cum autographo conformia declarare. 

The office of notary involves: 
1 ° writing acts and documents concerning decrees, arrangements, 

obligations, and other matters which require their intervention; 
2° faithfully recording in writing what is done, and signing the docu

ment, with a note of the place, the day, the month and the year; 
3° while observing all that must be observed, showing acts or docu

ments from the archives to those who lawfully request them, and 
verifying that copies conform to the original. 

SOURCES: 1 ° : c. 37 4 § 1, 1 ° 

2°: C. 374 § 1,2° 

3° : C. 374 § 1,3° 

CROSS REFERENCES: cc. 486 § 3, 487 § 2, 488-491 

COMME NTARY 

Francesco Coccopalmerio 

This text has remained practically unchanged since the initial 
Schema, c. 17.1 The introduction to the canon ("Officium notariorum 
est . . .  '') clearly indicates its purpose: to specify in what the office of notary 
consists, which is stated in the three numbered paragraphs that make up 
the canon. 

1. Conscribere acta et instrumenta circa decreta, dispositiones, 
obligationes vel alia quae eorum opera requirunt (1 °) 

1. Cf. Comm. 24 (1992), p. 59. 
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The following should be noted here: 
a) "acta et instrumenta": seems to be a hendiadys that means "docu

ments," "written acts"; 
b) "circa": can be translated as "that contain"; 
c) "decreta, dispositiones, obligationes" are three expressions that 

seem to indicate any possible act by authority issued in written form; 
d) "vel alia quae eorum opera requirunt": It is not easy to say what 

those other documents are. They probably mean "and the like" or, in any 
case, all those that the authority considers opportune to be stated in writ
ten form. 

2. In scriptis fideliter redigere quae geruntur, eaque cum 
significatione loci, diei, mensis et anni subsignare (2°) 

a) "In scriptis fideliter redigere" means to take minutes, make a 
written record; 

b) "quae geruntur": that which occurs, in the sense of what one does 
or says in front of a notary. 2 

3. Acta vel instrumenta legitime petenti ex regesto, servatis 
servandis, exhibere et eorum exempla cum autographo 
conformia declarare (3°) 

There are two possibilities here: "ex regesto ... exhibere" and "exem
pla cum autographo conformia declarare." In this respect, it must be no
ticed all that follows: 

a) "ex regesto ": that is-in my judgment-starting from the inventory 
or catalog with a summary of the content (spoken about in c. 486 § 3) and, 
therefore, "from the archive" dealt with in cc. 486ff; 

b) "exhibere": to show the original document; 
c) "servatis servandis " is a totally passive requirement and applies 

to every activity, both for the chancellor and any other subject. What spe
cific meaning does it possess in this case? That can be seen in c. 487 § 2; 

d) "eorum exempla cum autographo conformia declarare": the mean-
ing is clear. The norm is specified in c. 487 § 2; 

e) "legitime petenti": It does not say who has the right to consult the 
documents. That is specified in c. 487 § 2. 

2. The Italian translation, "redigere fedelmente per iscritto le pratiche in corso e apporvi 
la firma con l'indicazione del luogo, del giorno, del mese e dell'anno," is not satisfactory, 
because "pratiche in corso" does not come from "aquello que acontece en presencia del 
notario." 
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485 Cancellarius aliique notarii libere ab officio removeri 
possunt ab Episcopo dioecesano, non autem ab Adminis
tratore dioecesano, nisi de consensu collegii consulto
rum. 

The chancellor and the other notaries can be freely removed by the dioce
san Bishop. They can be removed by a diocesan Administrator only with 
the consent of the college of consultors. 

SOURCES : c. 373 § 5 

CROSS REFERENCES : cc. 192-195, 477 § 1, 494 § 2, 554 § 3, 563, 572, 
682 § 2 

C OMME NTARY 

Francesco Coccopalmerio 

l. Ab officio removeri 

This canon deals only with the removal regulated in cc. 192-195. 
Therefore, transfer is not considered here, which is regulated in cc. 190-
191. 

2. Libere 

It must be noted that in the initial Schemata, c. 18 § 2, this formula
tion appeared: " ... ab officio removeri possunt ad nu tum Episcopi dioece
sani," 1 which was to be a new expression of the provision of the CJC/1917, 
c. 373 § 5 : "Omnes possunt removeri aut suspendi ab eo qui illos consti
tuit." But it seems that the Coetus wanted to change that norm : "sed in hac 
§ 5 statui debet omnes removeri posse ad nutum Episcopi dioecesani."2 

Why "sed"? In the provision of the prior Code it was already stated clearly, 
though not expressly, that dealt with an office from which the holder 
could be removed, and therefore, of removal "ad nutum. " In the Schema 
1977, c. 298, there appears, however, the formulation: "libere ab officio re-

1. Cf. Comm. 24 (1992), pp. 60, 85, 118. 
2. Cf. ibid. , p. 51. 
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moveri possunt ab Episcopo dioecesano."3 "Libere" and "ad nutum" are 
equivalents. 

Canon 193 deals with removal from two kinds of offices: those con
ferred "ad tempus indefinitum" (c. 193 § 1) or "ad tempus determina
tum" (cf. § 2), and those conferred "secundum iuris praescripta ... ad 
prudentem arbitrium auctoritatis competentis" ( c. 193 § 3). For removal 
from an office of the first kind two elements are necessary: "grave" cause 
and observance of the procedure provided for by law (§§  1-2). For re
moval from an office of the second kind a "just" cause is necessary, in the 
judgment of the competent authority, and it is not necessary to follow a 
specific procedure (§ 3). 

How can it be determined if an office is of the first or second kind? 
That is, really, how does one know if an office has been conferred "ad pru
dentem discretionem auctoritatis competentis," and if it was precisely "se
cu nd um iuris praescripta "? In my judgment a sign of those "iuris 
praescripta" are the expressions "libere" and "ad nutum. " This is what 
occurs in the offices of vicar general and episcopal vicar: "libere ab Epis
copo dioecesano nominantur" (c. 477 § 1); for the offices of chancellor 
and notary: "lib ere ab officio removeri possunt" ( c. 485); for the vicar 
forane: "iusta de causa, pro suo prudenti arbitrio, Episcopus dioecesanus 
ab officio libere amovere potest" ( c. 554 § 3); for the rector of the church: 
"loci Ordinarius ex iusta causa, pro suo prudenti arbitrio ab officio remov
ere potest" ( c. 563), for the chaplain: cf. c. 572 ( cf. also c. 682 § 2); etc. 

Let us return to the distinction made by c. 193. In reality, it cannot be 
affirmed that, on one hand, there exist offices conferred for a set time or 
for an indefinite time, and on the other hand, offices conferred according 
to the prudent discretion of the competent authority, as though the latter 
were not conferred for a determined or undetermined time. All offices are 
conferred either for an undetermined or for a fixed time, but among the 
latter, some can be at the prudent discretion of the competent authority, in 
the sense that the holder can be removed without the observance of cer
tain procedures, though a just cause must be present.4 

Therefore, the diocesan bishop can remove the chancellor and nota
ries for just cause, which must be weighed according to his prudent judg
ment. In any case, I believe that the chancellor and vice-chancellor cannot 
be compared with the plain notaries. For removal of the chancellor or 
vice-chancellor, the cause must be just and grave. That just-and-grave 
cause, in the end, is nothing more than the incapacity to carry out the of-

3. Cf. Comm. 13 (1981), p. 122 . 
4. The commentary on c. 193 by H. SOCHA, in Munsterisches Kommentar zum CIC, is 

good, although I would not use the term "Ausnahmen" ( cf. no. 5) for the offices of the general 
and episcopal Vicar, chancellor and notary, vicar forane , and church rector and chaplain, 
because they are offices conferred by either a determined or indeterminate time , and, at the 
same time, the prudent discretion of the competent authority. 
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fice or the presence of something negative or conflicting with it. It can be 
recalled here what the Code provides in relation to the diocesan financial 
officer: "durante munere, ne amoveatur nisi ob gravem causam ab Epis
copo aestimandam, auditis collegio consultorum atque consilio a rebus 
oeconomicis" ( c. 494 § 2). In this case "grave cause" is opportunely men
tioned and a procedure is established. The grave cause must apply also for 
removal of the chancellor and vice-chancellor. To listen to- not ask for 
permission of-the college of consultors could be also a wise decision. 

3. Cancellarius aliique notarii 

Perhaps in the future there could be provided a distinction between 
the chancellor and the other notaries, and not require the diocesan admin
istrator to obtain the consent of the college of consultors for the removal 
of these latter officials. 

4. When the chancellor, vice-chancellor, and the other notaries are 
lay faithful, employment contracts must be established that allow for re
scission. A council father referred to that requirement in an observation in 
the Schema 1980, c. 405 (presently c. 485): "Norma non videtur iusta, prae
sertim si de laicis agatur, qui contractum laboris habere debent." To this 
observation the following reply was given: "In huiusmodi contractibus 
prudentes clausulae revocatoriae poni semper debent. "5 

5. Cf. Comm. 14 (1982), p. 214. 
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§ 1. Documenta omnia, quae dioecesim vel paroeciasres
piciunt, maxima cura custodiri debent. 

§ 2. In unaquaque curia erigatur, in loco tuto, archivum 
seu tabularium dioecesanum, in quo instrumenta et 
scripturae quae ad negotia dioecesana tum spiritua
lia tum temporalia spectant, certo ordine disposita 
et diligenter clausa custodiantur. 

§ 3. Documentorum, quae in archivo continentur, confi
ciatur inventarium seu catalogus, cum brevi singula
rum scripturarum synopsi. 

§ 1. All documents concerning the diocese or parishes must be kept with 
the greatest of care. 

§ 2. In each curia there is to be established in a safe place a diocesan ar
chive where documents and writings concerning both the spiritual 
and the temporal affairs of the diocese are to be properly filed and 
carefully kept under lock and key. 

§ 3. An inventory or catalogue is to be made of documents kept in the ar
chive, with a short synopsis of each document. 

SOURCES: § 1: c. 375 § 1; Seer. St. Litt. circ., 15 apr. 1923; Paulus PP. VI, 
Alloc., 6 nov. 1964 (AAS 56 [1964] 999-1001) 
§ 2: c. 375 § 1; SCPF Resp. 2, 14 mar. 1922; Seer. St. Litt. circ., 
15 apr. 1923 
§ 3: C. 375 § 2 

CROSS REFERENCES: cc. 173 § 4, 413 § 1, 482 § 1, 487-491, 535 § 4, 895, 
1082, 1133, 1208, 1283, 3°, 1284 § 2, 9°, 1306 § 2, 
1339 § 3, 1719 
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COMME NTARY 

Francesco Coccopalmerio 

I. CUSTODY OF THE DOCUMENTS (§ 1) 

c. 486 

With § 1 of the canon the regulation of the ecclesiastical archives is 
introduced.1 In the initial Schemata, c. 19, this paragraph did not exist;2 it 
appears for the first time in the Schema 1977, c. 299 § 1.3 

1. Documenta omnia . .. maxima cura custodire debent. The text 
states a general obligation and with particular strength: "maxima cura. " 

2. Documenta omnia, quae dioecesim vel paroecias respiciunt. The 
meaning of the expression is dual, given that the meaning of "diocese" and 
"parish" can be, in turn, dual. In effect, they can be understood: 

- as subjects distinct from others; 

- as territorial ranges. 

We will take the case of the parish understood in this dual sense and 
we will present a pair of examples of documents that must be preserved in 
the archive. 

a) The registry of baptisms. If we consider the parish as a subject 
distinct from others, the present text means the registry of baptisms cele
brated in the parish; if we consider it as a territorial range, it means the 
registery of the baptisms celebrated in the parish and also the registry of 
those celebrated in a chaplaincy or in a rectoral church existing in the ter
ritory of the parish. 

b) A sale transaction. If we consider the parish as a subject distinct 
from others, the text means a sales transaction of property of the juridical 
person "parish"; if we consider it as a territorial range, the text means a 
sale transaction of property of the juridical person "parish" and also the 
sales transaction of the ecclesiastical juridical persons existing in the 
range of the parish. 

And likewise for all the kinds of ecclesiastical documents. Therefore, 
it could have been better to simply say: "Documenta omnia ecclesiastica 
quae in ambitu dioecesis inveniuntur ab unaquaque persona juridica max
ima cura custodiri debent." In this sense we can understand the discussion 

1. Cf. ,  for this material, A. LONGHITANO, "Gli archivi ecclesiastici," in Ius Ecclesiae 4 
(1992), pp. 649-667, and the bibliography cited there. 

2. Cf. Comm. 24 (1992), pp. 60, 85-86, 1 18-119. 
3. Cf. Comm. 13 (1981), pp. 122-123. 
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that took place in the Coetus "De Populo Dei" regarding this text: "One 
Consultor proposed to suppress 'vel paroeciam' (it was singular in the 
Schema); it is sufficient to speak of the diocese, which encompasses all 
the parishes. The Relator does not agree because for certain documents 
the copies that must be scrupulously kept are in the parishes. "4 This con
suitor certainly did not intend ( contrary to what the relator understood) to 
exclude from the provision the parishes, but to encompass in the territo
rial range of the dioceses not only the parishes, but also all the juridical 
persons in the sense that we have indicated above. 

3. The obligation of safekeeping the documents, stated in general 
terms in § 1 ("maxima cura custodiri debent") is the basis for cc. 486 § 2-
491, in which the obligation of constituting the ecclesiastical archives is 
established with the corresponding norms of security: 

a) at a central level: 

- the diocesan archive or of the curia ( cf. cc. 486 § 2-488); 

- the secret archive (cf. cc. 489-490); 

- the historical archive (cf. c. 491 §§ 2-3); 

b) at the outlying level: 

- archives of the juridical persons existing in the range of the dio
cese (cf. c. 491 §§ 1 and 3). 

II. THE DIOCESAN ARCHIVE (§ 2) 

I. In unaquaque curia erigatur. It is, therefore, an obligation for all 
the curias. 

2. In loco tuto. This is the first of the provisions relative to security. 
Regarding the "closure" of the archive, see infra, the commentary on the 
expression "diligenter clausa, " and cc. 487-488. In the initial Schemata, 
c. 19 § 1, it was said: "in loco tuto et commodo. " 5 In the Schema 1977, 
c. 299 § 2 "in loco tuto " 6 already appears. 

3. Archivum seu tabularium. One assumes that it means a place and 
not only a cabinet (cf. c. 487 § 1: "nemini licet illud ingredi"; c. 489 § 1: "aut 
saltem in communi archivo armarium seu scrinium"). 

4. Dioecesanum. Obviously means "the archive of the diocese" ( cf. 
also c. 491 § 1: "in archivo dioecesano''). 

4. Cf. Comm. 13 (1981), p. 123. 
5. Cf. Comm. 24 (1992), pp. 60, 85, l l8. 
6. Cf. Comm. 13 (1981), p. 123. 
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a) Nevertheless, the following must be observed: 

c. 486 

- it is not spoken of in the sense of the only archive, in which all 
the documents of the dioceses are kept, and which therefore excludes 
other archives; 

- but in the sense of a central archive, to which are added outlying 
archives. 

The reason for this is that the other archives exist and should exist 
that are mentioned in c. 491 § 1, where the distinction is made emphati
cally between the central archive and outlying archives since the text 
speaks of "inventories or indexes" that must be made "in duplicate, one 
copy to be kept in the archive itself and the other in the diocesan archive." 
Therefore, two copies and two archives, the central and outlying archives. 

Canons 535 § 4, 895 also deal with the parochial archives. The ar
chives of other juridical persons are dealt with in cc. 173 § 4, 1208, 1306 
§ 2 (see below, commentary on c. 491 § 1). 

b) Other denominations used by the Code to designate the diocesan 
archive are the following: 

- "archivum curiae": cf. cc. 482 § 1, 1283, 3°,1284 § 2, 9°, 1306 § 2; 

- "archivum commune": cf. c. 489 § 1. In other places the word 
"archivum" refers to the diocesan archive, though it might not be accom
panied by specifics: cf. cc. 486 § 3, 487 § 1, 488. 

c) The preservation of the documents in the center of the diocese 
also envisions the "secret" archive ( cc. 489-490, 1082, 1133, 1339 § 3, 1719) 
and the "historical" archive (c. 491 § 2), which must be understood as two 
different archives, or as different parts of the same diocesan archive. 7 

5. In quo instrumenta et scripturae ... 

The meaning is identical to the expression "documenta" of § 1 (see 
above). It could have been opportune to not multiply the terms and to use 
the same wording as § 1. 

6. Quae ad negotia dioecesana tum spiritualia tum temporalia 
spectant. 

a) First, if we contrast this expression with that of § 1: "quae dio
ecesim vel paroecias respiciunt," it is noticed that the two expression indi
cate different facts. In effect, 

- the expression of § 1, "quae dioecesim vel paroecias respiciunt," 
tries to encompass all the ecclesiastical documents present in the range of 
the diocese, and therefore, those of the central archive (that is, the dioce-

7. Cf. A. CELEGHIN, "L'archivio diocesano nel C.I.C. ," in L'amico del clero 72 (1990), 
pp. 276-283; 314-331; cf. especially p. 283. 
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san archive) and the outlying archives (that is, those of the juridical per
sons mentioned in c. 491 § 1); 

- in turn, the expression of § 2, "quae ad negotia ... spectant, " tries 
to signify and encompass only the ecclesiastical documents present in the 
central archive, namely, of the diocese or curia. 

To conclude, it can be added that there should also be in the dioce
san archive the copies of the indices and inventories of the documents 
present in the outlying archives, pursuant to c. 491 § 1. 

b) What does the expression "quae ad negotia ... spectant" mean? A 
synthetic response could be made: all the documents that are received by 
the curia ( applications for authorization or others, various communica
tions) and all those issued by the curia as acts of the curia (from acts with 
the diocesan bishop's signature to simple letters from office managers). 
There are archival copies of all these. 

7. Certo ordine disposita. 

It is required that the documents be placed in order, but the selection 
of criteria for ordering them is left, evidently, to each diocesan curia or 
better to particular law. In any case, the norm is completed in § 3. 

In the initial Schemata, c. 19 § 1,8 and in the Schema 1977, c. 299 § 2, 
it was said "apte disposita. " In the Coetus "De Populo Dei" a consultor 
proposed "to say instead of 'apte' ... the words 'certo ordine' to stimulate 
the correct ordering of the diocesan archive," and the proposal was ac
cepted. 9 

8. Diligenter clausa. 

This requirement is explained in c. 487 § 1 (cf.). 

III. THE INVENTORY OR CATALOGUE OF THE ARCHIVE (§ 3) 

The performance of two prescriptions is established here: 

a) inventarium seu catalogus: is the index by title (cf., similarly, 491 
§ l); 

b) cum brevi singular-um scripturarum synopsi: is the summary of 
the content, namely, the purpose of each document. 

These provisions complement the provisions of § 1 with the expres
sion "certo ordine disposita. " The inventory or catalog with the content 
summary is-in my judgment-the "regestum" spoken of in c. 484, 3°.10 

8. Cf. Comm. 24 (1992), pp. 60, 85, l l8. 
9. Cf. Comm. 13 (1981), p. 123. 

10. Also cf. Comm. 24 (1992), p. 51, related to c. 371 of the CJC/1917. 
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487 § 1. Archivum clausum sit oportet eiusque clavem ha
beant solum Episcopus et cancellarius; nemini licet 
illud ingredi nisi de Episcopi aut Moderatoris curiae 
simul et cancellarii licentia. 

§ 2. Ius est iis quorum interest, documentorum, quae na
tura sua sunt publica quaeque ad statum suae perso
nae pertinent, documentum authenticum scriptum 
vel photostaticum per se vel per procuratorem reci
pere. 

§ 1. The archive must be locked, and only the Bishop and the chancellor 
are to have the key; no one may be allowed to enter unless with the 
permission of the Bishop, or with the permission of both the Modera
tor of the curia and the chancellor. 

§ 2. Persons concerned have the right to receive, personally or by proxy, 
an authentic written or photostat copy of documents which are of 
their nature public and which concern their own personal status. 

SOURCES: § 1: c. 377 §§ 1 et 2 
§ 2: C. 384 §§  1 et 2 

CROSS REFERENCES: cc. 486 § 2, 488 

C O MME NTARY -------

Francesco Coccopalmerio 

I. CLOSURE OF THE ARCHIVES AND ACCESS TO IT (§ 1) 

Canons 487-488 contain a series of provisions relative to the confi
dential character of the archive. We will begin with the provisions of § 1 of 
C. 487. 

l. Archivum clausum sit oportet. This is a specification of the more 
generic affirmation of c. 486 § 2: "diligenter clausa. " 

2. Eiusque claves habeant solum Episcopus et cancellarius. In the 
CIC/1917, c. 377 § 2, custody of the key was entrusted only to the chancel-
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lor. Likewise it appeared in the initial Schema, c. 20 § 1.1 The Coetus "De 
Sacra Hierarchia," in sess. VII, added "Episcopus. "2 It can be noted on this 
point that in this and other texts (cf., e.g. , cc. 488, 490 § 1), the expression 
''Episcopus" is used and not the more nearly correct "Episcopus dioecesa
nus, " which is complete. The reason is that those texts generally come 
from the prior Code (cf., e.g., cc. 377 § 1, 378 § 1, 380-382 CIC/1917). 

3. Nemini licet illud ingredi nisi de Episcopi aut Moderatoris cu
riae simul et cancellarii licentia. 

a) The purpose of entering the archive is, evidently, to consult the 
documents kept there, and not to remove them from the archive; for that 
case one has to turn to the provisions of c. 488. 

b) Besides the diocesan bishop, permission to enter the archive and, 
therefore, to consult the documents, is granted by the moderator of the 
curia together with the chancellor. In the initial Schema, c. 20 § 1, said: 
"nisi de Episcopi aut vicarii generalis vel episcopalis et cancellarii licen
tia. "3 The Coetus "De Sacra Hierarchia,"  in sess. VII, modified the norm 
thus: "nisi de Episcopi aut Capitis Curiae et cancellarii licentia. "4 In the 
Schema 1977, c. 300 § 1 it was said: "nisi de Episcopi aut Moderatoris Cu
riae et cancellarii licentia." But the Coetus "De Populo Dei'' approved that 
text with the condition that after "aut" there must be added an "insimul, " 
and that "according to the proposal of one Consultor, to avoid permission 
being granted by the Chancellor alone, who could be a layperson."5 

II. THE RIGHT TO OBTAIN COPIES OF THE DOCUMENTS OF THE 

ARCHIVE ( § 2) 

This is a particular case of the duplication of certain documents and 
their delivery to certain subjects. The present text is the result of notable 
modifications from the original. 

In the initial Schemata, c. 20 § 2, it was said: "Documenta quae in Cu
riae aut paroeciae archivo sub secreto servanda non sunt, ius est christifi
delibus quorum interest inspiciendi. .. "6 It was proposed to eliminate 
"paroeciae" because here only the archive of the curia was spoken of, but 
the proposal was rejected. 

1. Cf. Comm. 24 (1992), p. 60. 
2. Cf. ibid. , p. 64. 
3. Cf. ibid. , p. 60. 
4. Cf. ibid. , p. 64. 
5. Cf. Comm. 13 (1981), p. 123. 
6. Cf. Comm. 24 (1992), pp. 60, 86, 119, 128. 
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As it can be seen, the formulation "quorum interest" is totally impre
cise because it does not offer any criterion to establish objectively who 
has that interest and who does not, and this despite the Coetus "De Sacra 
Hierarchia,"  upon establishing its basic criteria, manifested the following 
idea: "ergo distinctionem proponit inter illos christifideles qui ius habent 
inspiciendi quaedam do cum en ta et alios qui hoc iure profecto carent,"  
even though the conclusion was subsequently only an ambiguous modifi
cation of c. 384 § 1 of the CJC/1917, to go on to the text that we have dis
cussed above. 7 

With reason, therefore, a greater specification is found in c. 300 § 2 
of the Schema 1977: "documentorum, quae natura sua sunt publica 
quaeque ad statum suae personae pertinent ... , "8 which has become the 
final text. 

Another interesting modification refers to the second part of the text 
that we are analyzing. In the initial Schemata, c. 20 § 2 said: "Documenta ... 
inspiciendi, itemque postulandi ut sua impensa sibi legitimum eorum ex
emplum exscriptum aut photostaticum tradatur. "9 In the Schema 1977, 
c. 300 § 2, "inspiciendi" disappeared and only the right to receive a copy 
of the documents remained. Therefore, the documents cannot be directly 
consulted. 

We will now look at the different parts of the text. 

1. Iis quorum interest. The subjects dealt with here can be de
scribed by the following words. 

2 .  Documentorum ... quae ad statum suae personae pertinent. 
Therefore, the subjects who have "interest" are those who ask for those 
documents: "interest" may be had only for that kind of document and not 
for others. 

3. Quae natura sua sunt publica. Therefore, those regarding a per
son's status is (a) public; and (b) "natura sua." Of that kind would be, for 
example, a baptismal certificate or authorization for marriage; not, how
ever, a letter from the bishop regarding the person. 

4. Documentorum .. . documentum scrip tum vel photostaticum. The 
copy of the document can be a transcription or a photocopy. The con
struction "documentorum ... documentum" sounds bad. 

5. Authenticum. The copy must always be genuine, that is, sub
scribed by the chancellor or by a notary who will certify its conformance 
with the original, pursuant to c. 484, 3°. 

6. Per se vel per procuratorem. The proxy must demonstrate his or 
her condition as such. 

7. Cf. ibid. , p. 51. 
8. Cf. Comm. 13 (1981), p. 123. 
9. Cf. Comm. 24 (1992), pp. 60, 86, 119. 
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7. Ius est . . .  recipere (better: recipiendi) . To that right corresponds 
the duty of delivering those copies. Whose obligation is it? It is especially 
the chancellor's or whoever assists the chancellor or substitutes for him 
or her, as appropriate. 

8. The norm of this § 2 must not be understood to mean that only the 
cited subjects can ask for authentic copies and only of the documents in
dicated here. In effect, in my opinion: 

a) other subjects can ask for authentic copies. For example, the vicar 
generals and episcopal vicars, the ''Moderator curiae, " those in charge of 
the different offices of the curia-the last, with the consent, at least pre
sumed, of the moderator and chancellor; 

b) the subjects mentioned in this § 2 can request other documents 
that refer to the status of the person if they are not public, while always 
having the consent of the moderator of the curia and the chancellor. 
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488 Ex archivo non licet efferre documenta, nisi ad breve 
tempus tantum atque de Episcopi aut insimul Moderato
ris curiae et cancellarii consensu. 

It is not permitted to remove documents from the archive, except for a 
short time and with the permission of the Bishop or of both the Moderator 
of the curia and the chancellor. 

SOURCES: c. 378 §§  1 et 2 

CROSS REFERENCES: c. 487 

C OMME NTARY -------

Francesco Coccopalmerio 

l. Efferre. It means "to remove outside, to take the original docu
ment": in the case of taking a genuine copy, cf. c. 487 § 2. The purpose of 
that "efferre" is, evidently, for the consultation of the original, which in
cludes the possibility of making copies of it. 

2. Non licet ... nisi ad breve tempus tantum. This is equivalent to 
saying: "licet ... si ad breve tempus. " The norms seems (if we compare it 
to that of c. 487 § 2 and with c. 378 CJC/1917) very imprecise, and there
fore broad, since it does not determine (a) the subjects that have a right to 
remove documents; (b) to which documents that right refers; (c) the max
imum time the documents can remain outside the archive; or ( d) the guar
antees required to remove documents. 

In the c. 487 § 2 the subjects and documents were specified, how
ever. And c. 378 CJC/1917 established: (a) the time of three days, extend
ible somewhat in the judgment of the Ordinary (cf. c. 378 § 1 CJC/1917); 
and (b) the obligation of leaving a receipt signed by the borrower of the 
document (cf. ibid. § 2). The Coetus "De Sacra Hierarchia,"  in sess. VI, 
while deciding to change ''post triduum" for "ad breve tempus, " consid
ered it important nevertheless to conserve the obligation of leaving a 
signed receipt, 1 which remained therefore in the initial Schemata, c. 21 
§ 2,2 up to the Schema 1977, c. 301 § 2, when the Coetus "De Populo Dei'' 
decided "Section 2 is suppressed because is deals with a prescription that 
is too particular. "3 

1 .  Cf. Comm. 24 (1992), p. 51 .  
2 .  Cf. ibid. , pp. 60, 86, 119. 
3. Cf. Comm. 13 (1981), p. 124. 
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3. Atque de Episcopi aut insimul Moderatoris curiae et cancellarii 
consensu. The addition of the consent of the vicar general, which came to 
be after the "Caput Curiae"  and after the ''Moderator Curiae, " goes back 
to the initial Schemata, c. 21 § 2,4 while the addition of "insimul" is from 
the Coetus "De Populo Dei ," again because the chancellor can be a layper
son (cf. c. 487 § 1).5 

I think that such permission should be granted judiciously. In partic
ular the two wise conditions imposed by the cited c. 378 of the CIC/1917 
should be required. 

But more basically, we can ask ourselves reasonably if there exist 
reasons for this removal of documents ( except momentarily for some of
fice of the curia), for at least currently, it is possible and convenient to ob
tain photostatic copies, authenticated by the chancellor, if need be. 

4. Cf. Comm. 24 (1992), pp. 51, 60, 86, 1 19. 
5. Cf. Comm. 13 (1981), p. 124. 
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489 § 1. Sit in curia dioecesana archivum quoque secretum, 
aut saltem in communi archivo armarium seu scri
nium, omnino clausum et obseratum, quod de loco 
amoveri nequeat, in quo scilicet documenta secreto 
servanda cautissime custodiantur. 

§ 2.  Singulis annis destruantur documenta causarum cri
minalium in materia morum, quarum rei vita cesse
runt aut quae a decennio sententia condemnatoria 
absolutae sunt, retento facti brevi summario cum 
textu sententiae definitivae. 

§ 1. In the diocesan curia there is also to be a secret archive, or at least in 
the ordinary archive there is to be a safe or cabinet, which is securely 
closed and bolted and which cannot be removed. In this archive doc
uments which are to be kept under secrecy are to be most carefully 
guarded. 

§ 2. Each year documents of criminal cases concerning moral matters are 
to be destroyed whenever the guilty parties have died, or ten years 
have elapsed since a condemnatory sentence concluded the affair. A 
short summary of the facts is to be kept, together with the text of the 
definitive judgement. 

SOURCES: § 1: c. 379 § 1 
§ 2: c. 379 § 1; CodCom Resp. II, 5 aug. 1941 (AAS 33 [1941] 
378) 

CROSS REFERENCES: cc. 413 § 1, 490, 1133, 1339 § 3, 1719 

C OMME NTARY 

Francesco Coccopalmerio 

I. THE SECRET ARCHIVE OF THE CURIA (§ 1) 

The text of § 1 remained practically unchanged since the initial Sche
mata, c. 22 § 1.1 The denomination of "secret" was added by the Coetus 
"De Populo Dei. "2 

1. Cf. Comm. 24 (1992), pp. 52, 60, 64, 86, 119. 
2. Cf. Comm. 13 (1981), p. 124. 
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1. Sit in curia dioecesana. Thus, this concerns an obligation. 

2. Archivum quoque secretum aut saltem in communi archivo ar
marium seu scrinium. Therefore it must be either a branch office dis
tinct from the diocesan archive or in a separate cabinet in the same 
branch or a part of the same cabinet. 

3. Aut saltem. This seems to indicate an exception, namely, it seems 
to express that the secret archive should always be a specific section 
when the normal practice is that it is only one cabinet or part of a cabinet. 

4. Omnino clausum et obseratum, quad de loco amoveri nequeat, in 
quo . . .  cautissime custodiantur. This is an affirmation of the general prin
ciple that is specified ahead in c. 490. 

5. Archivum ... secretum. The concept of a secret archive is con
tained in the words concluding the text: "in quo scilicet documenta 
secreto servanda cautissime custodiantur." 

6. Documenta secreto servanda. From the other canons one knows 
what these documents are. We can cite here the following kinds of docu
ments: 

a) regarding secretly celebrated marriages (cf. c. 1133); 

b) regarding "monitiones" and "correptiones" ( c. 1339 § 3); 

c) referring to criminal prosecutions (c. 1719); 

d) the relationship of the persons who will assume the governance of 
the diocese in case the see is impeded (c. 413 § l :  Although that canon 
does not expressly address the secret archive of the curia, it uses a com
pletely equivalent expression, "a cancellario sub secreto"); 

e) the same can be said of other cases, as provided for by cc. 269, 2° 

and 377 § 2. 

II. PERIODIC DESTRUCTION OF CERTAIN DOCUMENTS (§ 2) 

The text of this paragraph was preserved substantially unchanged 
from the initial Schemata, c. 22 § 2. 3 

l. Documenta causarum criminalium in materia morum. These 
are the documents dealt with in cc. 1717-1731, but only those regarding 
"materia morum. " 

2. Destruantur. In the CJC/1917, c. 379 § 1 "comburantur" was used. 

3. Cf. Comm. 24 (1992), pp. 52, 61, 86, 94, 119. 
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490 § 1. Archivi secreti clavem habeat tantummodo Episco
pus. 

§ 2. Sede vacante, archivum vel armarium secretum ne 
aperiatur, nisi in casu verae necessitatis, ab ipso Ad
ministratore dioecesano. 

§ 3. Ex archivo vel armario secreto documenta ne eff e
rantur. 

§ 1. Only the Bishop is to have the key of the secret archive. 

§ 2. When the see is vacant, the secret archive or safe is not to be opened 
except in a case of real necessity, and then by the diocesan Adminis
trator personally. 

§ 3. Documents are not to be removed from the secret archive or safe. 

SOURCES: § 1: c. 379 § 3 
§ 2: cc. 379 § 4, 382 § 1 
§ 3: C. 382 § § 1 et 2 

CROSS REFERENCES: c. 489 § 1 

C OMME NTARY 

Francesco Coccopalmerio 

This canon is an explanation of the general principle affirmed in 
c. 489 § 1: "omnino clausum et obseratum ... cautissime custodiantur." The 
norm much simplifies the norm of the CIC/1917, cc. 379 §§  3-4, 380-382. 
The history of the text shows several changes leading to a progressive re
striction on access to the secret archive. 

Regarding the custody of the keys (§ 1), the initial Schemata, c. 23 
§ 1, provided for three subjects: "Episcopus et cancellarius aliusve sacer
dos ab Episcopo designatus," 1 while in the Schema 1977, c. 303 ("aut pro 
opportunitate alius sacerdos ab Episcopo designatus") was added, and 
later there was the suppression of both the chancellor and the priest des
ignated by the bishop, such that only the bishop remained. 2 

Regarding opening the secret archive when the see is vacant (§ 2), 
the initial Schemata, c. 23 § 2, granted that faculty to the diocesan admin-

1. Cf. Comm. 24 (1992), pp. 52, 61, 64, 86, 1 19, 128. 
2. Cf. Comm. 13 (1981), p. 124. 
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istrator or his delegate.3 Thus, the norm in c. 303 § 2 of the Schema 1977 
continued, but afterwards the mention of the delegate was suppressed. 4 

Regarding the prohibition of removing documents from the secret ar
chive (§ 3), the Schemata were always in agreement. 

This canon provides substantially the following: 

a) The custody of the key for the secret archive corresponds only to 
the diocesan bishop because the right to consult the documents there also 
only corresponds to him (§ 1). 

b) Therefore one concludes that other subjects-including the chan
cellor and the moderator of the curia-can consult those documents only 
with the permission of the diocesan bishop. 

c) If the see is vacant, the authorized subject for the mentioned pur
poses is the diocesan administrator, but only in case of "genuine neces
sity, " which has to be assessed according to the prudent judgment of the 
diocesan Administrator himself. 

d) If the see is impeded, the canon does not say anything, but it must 
be considered applicable pursuant to c. 414 (" ... tenetur obligationibus 
atque potestate gaudet, quae iure Administratori dioecesano competunt"); 
the same norm is provided for a vacant see regarding who would rule the 
diocese (cf. c. 413). 

e) In any case, not even the diocesan bishop can remove documents 
from the secret archive (§ 3). 

3. Cf. Comm. 24 (1992), pp. 52, 61, 86, 119. 
4. Cf. Comm. 13 (1981), p. 124. 
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491 § 1.  Curet Episcopus dioecesanus ut acta et documenta 
archivorum quoque ecclesiarum cathedralium, colle
giatarum, paroecialium, aliarumque in suo territorio 
exstantium diligenter serventur, atque inventaria 
seu catalogi conficiantur duobus exemplaribus, quo
rum alterum in proprio archivo, alterum in archivo 
dioecesano serventur. 

§ 2 .  Curet etiam Episcopus dioecesanus ut in dioecesi 
habeatur archivum historicum habentia in eodem di
ligenter custodiantur et systematice ordinentur. 

§ 3. Acta et documenta, de quibus in §§ 1 et 2,  ut inspi
ciantur aut efferantur, serventur normae ab Epis
copo dioecesano statutae . 

§ 1. Only the bishop is to have the key of the secret archive. 

§ 2. When the see is vacant, the secret archive or safe is not to be opened 
except in a case of real necessity, and then by the diocesan Adminis
trator personally. 

§ 3. Documents are not to be removed from the secret archive or safe. 

SOURCES: § 1: c. 383 § 1 
§ 2: Seer. St. Litt. circ., 15 apr. 1923 SCCouncil Normae, 24 
maii 1939 (AAS 31 [1939] 266-268); Pontificium Consilium 
Ecclesiasticis ltaliae Tabulariis Curandis, Instr. A seguito, 5 
dee. 1960 (AAS 52 [ 1960] 1022-1025) 
§ 3: cc. 378 §§ 1 et 2, 382 § 1, 383 § 2, 384 § 2 

CROSS REFERENCES: cc. 173 § 4, 486 § 3, 503, 535 § 4, 556, 1283, 3°, 
1284 § 2, 9°, 1306 § 2, 1307 § 2 

COMME NTARY -------

Francesco Coccopalmerio 

I. THE DUTY OF THE DIOCESAN BISHOP TO CARE FOR THE EXISTING 

ECCLESIASTICAL ARCHIVES OF HIS TERRITORY VIGILANTLY (§ 1) 

The history of this text is interesting for exegetical purposes. The 
Coetus "De Sacra Hierarchia," with initial confusion, wanted to preserve 
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c. 383 § 1 of the CJC/1917, with this formulation: "Curet Episcopus dioece
sanus ut archivorum quoque ecclesiarum cathedralium, collegiatarum, pa
roeciali um, necnon personarum iuridicarum publicarum et piorum 
locorum inventaria seu catalogi conficiantur duobus exemplis, quorum al
terum in proprio archivo, alterum in archivo episcopali servetur, salvo 
praescripto cann. (470 § 3, 1522, 2°-3°, 1523, 6°)."1 

As can be seen, for all the specified subjects, the norm did not estab
lish the obligation of having the documents in their own archive, but only 
that of making inventories or catalogs of the documents, one to be kept in 
the archive itself, and one to be sent to the episcopal archive. This means, 
at least implicitly, the obligation of having the documents in the proper ar
chive. Whoever has the obligation of making the catalog must preserve the 
cataloged documents and is not free to do otherwise. The expression, 
"salvo praescripto cann," indicates something else: the obligation of hav
ing certain documents (parochial registers, documents regarding temporal 
goods) and of sending a copy to the archive of the curia. 

In any case, the Coetus "De Sacra Hierarchia" needed to explain this 
obligation and in sess. VIII decided to modify the cited text: "Curet Episco
pus dioecesanus ut acta et documenta archivorum quoque ecclesiasti
corum cathedralium ... priorum locorum diligenter serventur atque 
inventaria ... episcopali servetur. "2 

It can be observed, in particular, that the expression "ecclesiasti
corum" replaces "ecclesiarum," but we do not know the reasons for that 
change.3 In the Coetus "De Populo Dei'' some changes were decided upon, 
of which the most important are the following three: 

a) " ... to suppress the clause 'necnon personarum iuridicarum publi
carum et piorum locorum,' because it is not the bishop's task to take care 
of the documents of juridical persons not under his direct jurisdiction." 
But that reason, which by itself is certain, should not have caused the 
clause to change since among the "personae iuridicae publicae" there are 
several under the direct jurisdiction of the bishop. In effect, the archives 
are not of a religious institution, but are, for example, archives of a public 
association ( cf. c. 305), or of a pious foundation ( cf. c. 1303). Therefore, it 
should have said: "personarum iuridicarum Episcopo dioecesano sub
iectarum"; 

b) " ... to use a more generic expression and ... to add after 'paroecia
lium' the words 'aliarumve in suo territorio exstantium."' That 'aliarumve' 
refers, logically, to one already gone-after the change for "ecclesiasti
corum"-while it is understood as 'ecclesiarum'; 

1. Cf. Comm. 24 (1992), pp. 52, 61,  65, 87. 
2. Cf. Comm. 24 (1992), pp. 94, 120, 129. 
3. Cf. ibid. 
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c) " ... to say 'ecclesiarum' instead of 'ecclesiasticorum', to clarify the 
Latin expression." 

Thus we return to the first draft. But, in conclusion, reference is 
made here only to the archives of the "churches" which are places of wor
ship, to the exclusion of the juridical persons that do not have a church. 4 

We have already seen different parts of this paragraph. 

1. Curet episcopus dioecesanus. The ways of accomplishing that 
duty are principally: a) by establishing appropriate norms; b) by control
ling their being carried out, especially during pastoral visitation ( cf. c. 535 
§ 4, for the parishes). 

2. Ecclesiarum cathedralium. It would have been better, at least re
garding norms, to say "cathedralis" (the text comes from c. 383 § 1 of the 
CIC/1917, in which it was stated in plural: "Curent Episcopi..., "  and there
fore it was also logical the "ecclesiarum cathedralium"). 

3. Collegiatarum. For them, cf. cc. 503ff. 

4. Paroecialium. For them, cf. c. 535 § 1. 

5. Aliarumque in suo territorio exstantium. These can be governed 
by: a) a rector (cf. cc. 556ff); b) a chaplain (cf. cc. 564ff). 

6. Several observations are necessary for the present text, whose 
final formulation is almost literally from the prior Code, c. 383 § 1. 

a) The text speaks of archives "of the churches." Evidently, it means 
"churches" as places of worship (cf. cc. 1214ff). Nevertheless, it must be 
specified that the archives are of "juridical persons." Therefore, the 
churches can be juridical persons or belong to juridical persons. In this 
second case, archives of the churches cannot be spoken of, but rather the 
archives of the juridical persons, even those archives that are found in 
churches understood as places of worship. 

b) Moreover, the text speaks only of the archives of the churches. 
But thus it excludes the archives of juridical persons that are not churches 
and do not possess a church. The correct expression should have been: 
"archivorum quoque personarum iuridicarum in territorio exstantium suae 
dioecesis et ipsius Episcopi iurisdictioni subiectorum." 

c) In any case, in the Code the archives of the following categories of 
juridical persons are mentioned: 

- those in which elections take place ( cf. c. 173 § 4: "All the pro
ceedings of an election ... are to be carefully preserved in the archive of the 
college"); 

- those in which administration of temporal goods is carried out 
( cf. c. 1283, 3°: "one copy of this inventory is to be kept in the administra-

4. Cf. Comm. 13 (1981), p. 125. 
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tion office and another in the curial archive"; c. 1284 § 2, 9° : "keep in order 
and preserve in a fitting and secure archive the documents and records . .. , 
place authentic copies in the archive of the curia"); 

- those to which a pious foundation is attached ( cf. c. 1306 § 2: 
"One copy of the document is to be carefully preserved in the curial ar
chive and another copy in the archive of the juridical person to which the 
foundation pertains"); 

- the churches governed by a rector in which there is a pious foun
dation ( cf. c. 1307 § 2 :  "another book is to be kept," therefore in an ar
chive. 

In other words, in every juridical person in which documents exist it 
is necessary for there to be an archive. 

7. Atque inventaria seu catalogi conficiantur. We can add, by anal
ogy to c. 486 § 3: "cum brevi singularum scripturarum synopsi." 

8. It can be suggested that both diocesan bishop and the Bishops' 
Conference establish subsequent norms in this regard ( as the Coetus "De 
Sacra Hierarchia" already suggested). 5 

II. THE HISTORICAL ARCHIVE (§ 2) 

This paragraph was added at the last hour. In effect, it was not in the 
Schema 1977, c. 304, nor did it appear in the deliberations of the Coetus 
"De Populo Dei. "6 We f ind it for the f irst time in the Schema 1980, 
C.  411 § 2. 

l. Curet . . .  ut habeatur. That expression indicates an obligation. 

2. Archivum historicum. The concept of "historical archive" is de
fined from the content of that archive, namely, from the "documenta valo
rem historicum habentia," but what must be understood for its "historical 
value" is not defined there: therefore it is left to particular law as well as 
the judgment of the diocesan bishop. 

3. It is important to provide for, at least in the larger dioceses, the fig
ure of the archivist, who possesses special scientific talents. One observa
tion of a Father with the Plenary Session of 1981 in mind, put it this way: 
"Addatur in § 2: ' ... archivum historicum, cui praesit archivarius, atque .. . ', 
quia oportet ut figura iuridica archivarii in novo C.I.C. inseratur, attentis 

5. Cf. Comm. 24 (1992), p. 129. 
6. Cf. Comm. 13 (1981), p. 125. 
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quoque exigentiis mundi scientifici internationalis." The answer was: "Ad
ditio proposita non videtur necessaria, quia subintellegitur. "7 

If "subintellegitur, " means that the figure of the archivist is encom
passed by the norm, at least for the largest dioceses. 

Ill. NORMS FOR THE CONSERVATION OF THE DOCUMENTS (§ 3) 

In the initial Schema, c. 24 § 2, one read: "Documenta originalia ex 
praedictis archivis ne efferantur, nisi ad normam c. 21" ( presently 488).8 

Therefore it only spoke of "efferre" and the norms of the cited canon ap
plied. 

The Coetus "De Sacra Hierarchia, " in sess. VIII, decided to modify 
the text, which had originally stood: "Acta et documenta de quibus in § 1 
ut inspiciantur aut eff erantur, serventur normae ab Episcopo dioecesano 
statutae."9 Here was added the "inspicere" and it was referred to special 
norms. 

When in the Schema 1980, c. 411 § 2, the text was inserted about the 
historical archives, the norm was also applied to that archive. But we must 
observe that: 

for the outlying archives it is appropriate to establish special 
norms; 

it may be better to use the norm of c. 488 for the historical ar
chives by substituting "cancellarii" for "archivarii," where that figure exists. 

We will now analyze the content of the text. 

l. Normae statutae. It is thus an obligation for the diocesan bishop 
to issue norms on this subject. In this respect in can be suggested that not 
only should each diocesan bishop establish norms, but the Bishops' Con
ference, or the assembly of bishops for the ecclesiastical province should 
do so, so that the regulation is more homogeneous for all the dioceses. 

2. For the parish archives, the Code establishes, though generically: 
" ... parochus caveat ne (documenta archivi paroecialis) ad extraneorum 
manus perveniant." (c. 535 § 4) 

7. Cf. Comm. 14 (1982), p. 214. 
8. Cf. Comm. 24 (1992), pp. 61, 87. 
9. Cf. Comm. 24 (1992), pp. 95, 120. 
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ART. 3 
De consilio a rebus oeconomicis et de oeconomo 

492 

ART. 3 
The Finance Committee and the Finance Officer 

§ 1. In singulis dioecesibus constituatur consilium a 
rebus oeconomicis , cui praesidet ipse Episcopus 
dioecesanus eiusve delegatus, et quod constat tribus 
saltem christifidelibus , in re oeconomica necnon in 
iure civili vere peritis et integritate praestantibus, 
ab Episcopo nominatis. 

§ 2. Membra consilii a rebus oeconomicis ad quinquen
nium nominentur, sed expleto hoc tempore ad alia 
quinquennia assumi possunt. 

§ 3. A consilio a rebus oeconomicis excluduntur perso
nae quae cum Episcopo usque ad quartum gradum 
consanguinitatis vel affinitatis coniunctae sunt. 

§ 1. In each diocese a finance committee is to be established, presided 
over by the diocesan bishop or his delegate. It is to be composed of at 
least three of Christ's faithful, expert in financial affairs and civil law, 
of outstanding integrity, and appointed by the bishop. 

§ 2. The members of the finance committee are appointed for five years, 
but when this period has expired they may be appointed for further 
terms of five years. 

§ 3. Persons related to the bishop up to the fourth degree of consanguin
ity or affinity are excluded from the finance committee. 

SOURCES: §1: cc. 1520 §1, 1521 §1; SCCouncil Litt. circ., 20 iun. 1929, 9 
(AAS 21 [1929] 397) 
§2: C. 1521 §1 
§3: C. 1520 §2 

CROSS REFERENCES: c. 494 
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C OMME NTARY 

Francesco Coccopalmerio 

c. 492 

I. THE ESTABLISHMENT OF A DIOCESAN FINANCIAL COMMITTEE 

(§ 1) 

1 .  In singulis dioecesibus constituatur consilium a rebus oecono
micis. It is, therefore an obligation for every diocese. 

2. Cui praesidet ipse Episcopus dioecesanus eiusve delegatus. 

a) The diocesan bishop is the president of the finance committee. It 
is important, or perhaps only interesting, to note that in the initial provi
sions (Coetus "De Sacra Hierarchia," sess. VI) the financial administrator 
personally presided over the committee: "Consilium de rebus oeconomi
cis, cui praeest oeconomus, vere peritus . . .  " But immediately the need was 
felt for having two different figures: the committee and the financial ad
ministrator. The "ratio" was that it is necessary to distinguish "direc
tionem inter et exsecutionem. Prima fiat oportet per consilium, cui 
praeest Episcopus, altera vero per oeconomum, ne Episcopus per se nego
tia gerat." Thus, the committee, presided over by the bishop, makes deci
sions and the financial administrator executes them. 1 

b) The diocesan bishop can delegate the presidency over the com
mittee to another. This possibility was allowed by the Coetus "De Sacra 
Hierarchia" in sess. VII, but we do not know the reasons therefor. 2 The del
egate of the bishop can be a layperson. 

c) Regarding the possibility of delegating the presidency, we can es
tablish a spontaneous comparison with another council of the diocesan 
bishop: the college of consultors. The Code provides in this regard: "The 
diocesan bishop presides over the college of consultors" ( c. 502 § 2), but 
without adding the provision of a delegate. Therefore, the college of con
sultors must be presided over, either personally by the diocesan bishop or 
by another ordinary with a special mandate. 

3. Et quad constat tribus saltem christifidelibus. 

a) "tribus saltem": expressly indicates the obligation of a minimum 
number of three, therefore, implicitly, the opportunity ( contained in the 
expression "saltem") for the council members to be greater; 

1 .  Cf. Comm. 24 (1992), p. 53. 
2. Cf. ibid., p. 65. 
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b) "christifidelibus," that is, lay and/or clerics: all lay or all clerics, 
preferably, lay and clerics. In the initial Schemata, c. 26 § 1, it was said: "et 
quod constat tribus saltern personis ... sive clericis sive laicis. "3 In the 
Schema 1977, c. 306 § 1, the same text appears, but with a meaningful in
version: "sive laicis sive clericis." The Coetus "De Populo Dei" changed 
personis to christifidelibus and, consequently, eliminated the wording" 
sive laicis sive clericis."4 In the Schema 1977, c. 306 § 1, it was also said: 
"quorum unus saltern rnernbrurn sit Consilii presbyteralis," but it was sup
pressed, although allowing for the possibility or opportunity. 5 

4. In re oeconomica necnon in iure civili vere peritis et integritate 
praes tantibus. 

The technical qualities necessary for these committee members are 
opportunely indicated next to the moral qualities. And it is important to 
notice that the technical qualities are indicated first and then the moral. In 
the initial Schemata, c. 26 § 1, it was stated: "in re oeconornica vere peri
tis."6 In the Schema 1977, c. 306 § 1, the addition "necnon in iure civili" ap
peared. 7 The expression could be completed by stating "in iure canonico 
et civili." 

5. Ab episcopo nominatis. 

In the selection of committee members the diocesan bishop is not 
obliged to hear the opinion of other members, as opposed to what hap
pens, for example, in the appointment of the f inancial administrator 
(cf. c. 494 § l); nor does he have to follow regulations given by the Bish
ops' Conference. This was in the initial Schemata, c. 26 § 18 and in the 
Schema 1977, c. 306 § 1, where it was elirninated.9 Nevertheless, the dioce
san bishop will not omit consulting with experts so as to choose commit
tee members who are "vere periti." 

6. It is opportune that the bishop establish regulations for the activi
ties of the financial committee. 

3. Cf. ibid., pp. 62, 87, 120. 
4. Cf. Comm. 13 (1981), pp. 126-127. 
5. Cf. ibid. 
6. Cf. Comm. 24 (1992), pp. 62, 87, 120. 
7. Cf. Comm. 13 (1981), pp. 126-127. 
8. Cf. Comm. 24 (1992), pp. 62, 65-66, 87, 120. 
9. Cf. Comm. 13 (1981), pp. 126-127. 
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II. DURATION AND RENEW AL OF THE APPOINTMENT (§ 2) 

The norm is clear. We can add that the duration of five years is prob
ably connected to the duration of the office of the financial administrator, 
which is also for five years ( cf. c. 494 § 2), and is motivated by similar rea
sons (see commentary on c. 494). Nevertheless, the beginning and end of 
those offices do not necessarily coincide. 

The present text was added by the Coetus "De Sacra Hierarchia" in 
sess. VII, without giving specific reasons: "Ad consilii durationem quod at
tinet animadvertit Rev.mus quartus Consultor aliquam normam esse 
ponendam. Item censent alii Consultores, quapropter Rev.mus Secretarius 
Ad. proponit, et accipitur, ut fiat § 2 cuius textus ita manet approbatus: 
'Nisi Episcoporum Conferentia aliter statuerit, membra consilii a rebus 
oeconomicis ad quinquennium nominentur, sed expleto hoc tempore ad 
alia quinquennia assumi possunt."' 10 The section "Nisi... statuerit" was 
suppressed by the Coetus "De Populo Dei," likewise without giving rea
sons.1 1  

III. INCOMPATIBILITY DUE TO CONSANGUINITY OR AFFINITY (§ 3) 

The "ratio legis" is possibly the fear of a conflict of interest between 
the committee members and the diocesan bishop. This § 3 is found for the 
first time in the Schema 1977, c. 306 § 3.12 

10. Cf. Comm. 24 (1992), p. 66. 
11 .  Cf. Comm. 13 (1981), p. 127. 
12. Cf. ibid. 
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493 Praeter munera ipsi commissa in Libro V "De bonis Eccle
siae temporalibus," consilii a rebus oeconomicis est quo
tannis, iuxta Episcopi dioecesani indicationes, rationem 
apparare quaestuum et erogationum quae pro universo 
dioecesis regimine anno venturo praevidentur, necnon, 
anno exeunte, rationem accepti et expensi probare. 

§ 1. In each diocese a finance committee is to be established, presided 
over by the diocesan bishop or his delegate. It is to be composed of at 
least three of Christ's faithful, expert in financial affairs and civil law, 
of outstanding integrity, and appointed by the bishop. 

§ 2. The members of the finance committee are appointed for five years, 
but when this period has expired they may be appointed for further 
terms of five years. 

§ 3. Persons related to the bishop up to the fourth degree of consanguin
ity or affinity are excluded from the finance committee. 

SOURCES: 

CROSS REFERENCES: cc. 494, 1277, 1281 §2, 1287 §1, 1292 §1, 1305, 
1310 §2 

COMME NTARY -------

Francesco Coccopalmerio 

l. Praeter munera ipsi commissa in Libra V De bonis Ecclesiae 
temporalibus. Regarding those munera, we can refer to cc. 1277, 1281 § 2, 
1287 § 1, 1292 § 1, 1305, 1310 § 2. This initial section appears for the first 
time in the Schema 1977, c. 307.1 

2. Quotannis ... rationem apparare quaestuum et erogationum 
quae ... anno venturo praevidentur. 

a) "Quae . . .  anno venturo praevidentur": that expression designates 
the budgets; 

b) "quaestuum et erogationum": refers to income and expenses, or 
inflow and outflow. 

c) "rationem apparare": this is precisely a provision for what will be 
the income and expenses. 

3. Neenan, anno exeunte, rationem accepti et expensi probare. 

1. Cf. Comm. 13 (1981), p. 127. 
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a) "Anno exeunte": at the end of the year; this is the final accounting; 

b) "accepti et expensi": here net income and expenses are accounted 
for. 

4. Iuxta Episcopi dioecesani indicationes. That is, according to the 
directives given by the diocesan bishop to the finance committee. This 
seems less understandable since it is precisely the committee that must in
form the bishop on these issues. Probably the expression is equivalent to 
"having informed the diocesan bishop" or "in agreement with him." 

The expression "iuxta Episcopi dioecesani indicationes" was not in 
the Schema 1977, c. 307, and was added by the Coetus "De Populo Dei," 
without stating reasons. 2 

5. Pro universo dioecesis regimine. The expression is not easily un
derstood. The literal translation cannot be other than: inflow and outflow 
relative to the entire governance of the diocese, namely, all that serves to 
govern the diocese. 

But we have to ask ourselves, who is the juridical person spoken of 
here? Is it the juridical person "diocese" or all the juridical persons 
present in the range of the diocese (and in the first place the parishes)? In 
the first case, it would be talking about the budget and income statement 
of the juridical person "diocese," in the second, the norm would refer to a 
budget and a joint income statement for all the juridical persons present in 
the range of the dioceses. 

It seems that the first case would be the only possible solution. And 
that, although, pursuant to c. 1287 § 1, the administrators of ecclesiastical 
goods "have the duty of rendering an account each year to the local ordi
nary and submit this to an examination of the finance committee." 

Likewise, there is nothing else published in Communicationes that 
casts a greater light on the meaning of the expression "pro universo dio
ecesis regimine." In the initial Schema 1, c. 27 § 1, the expression "pro uni
versae dioecesis administratione" appeared.3 In sess. VII, the Coetus 
observed: "textum ita exaratum esse ac si ordinatio totius activitatis pas
toralis, per respectum ad res oeconomicas, penderet a voluntate huius
modi Consilii, quod esset absonum. Respondet Rev.mus Secretarius Ad. 
Episcopum esse praesidem Consilii. Attamen ... proponit ut ... emendetur 
textus: 'pro universo dioecesis regimine,' quod ex una parte aptius limitat 
competentiam Consilii, ex alia vero parte comprehendit etiam expensas 
pro missionibus faciendas. Propositio ab omnibus recipitur. "4 

2. Cf. ibid. 
3. Cf. Comm. 24 (1992), p. 62. 
4. Cf. ibid., p. 66. 
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In any case, from this note it is not clearly deduced what the concep
tual difference between "administratio" and "regimen" is, as indicated by 
the Coetus. 

One should notice, however, that it is a matter of expenses for the 
needs of the diocese, understood as central activities (and ad extra: "pro 
missionibus"). 

In the same sense of expenses for the needs of the diocese it also ap
peared in § 2 of that c. 27: "Eiusdem Consilii assensu, eget Episcopus dio
ecesanus ut expensas faciat extraordinarias, quas scilicet ob adiuncta 
specialia in ratione erogationum non praevisa admittendas aestimet. "5 The 
text disappeared in the Schema 1977, c. 307.6 

6. Besides the provision of c. 493, it is the competence of the finance 
committee to define the general criteria according to which the financial 
offices must administer the property of juridical person of the "diocese." 
In effect, c. 494 § 3 establishes it thus: "Oeconomi est, secundum rationem 
a consilio a rebus oeconomicis definitam, bona dioecesis ... administrare." 
(see commentary on c. 494) 

5. Cf. ibid., pp. 62, 66, 88, 120. 
6. Cf. Comm. 13 (1981), p. 127. 
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494 § 1. In singulis dioecesibus ab Episcopo, auditis collegio 
consultorum atque consilio a rebus oeconomicis, no
minetur oeconomus, qui sit in re oeconomica vere 
peritus et probitate prorsus praestans. 

§ 2. Oeconomus nominetur ad quinquennium, sed ex
pleto hoc tempore ad alia quinquennia nominari po
test; durante munere, ne amoveatur nisi ob gravem 
causam ab Episcopo aestimandam, auditis collegio 
consultorum atque consilio a rebus oeconomicis. 

§ 3. Oeconomi est, secundum rationem a consilio a rebus 
oeconomicis definitam, bona dioecesis sub auctori
tate Episcopi administrare atque ex quaestu dioece
sis constituto expensas facere, quas Episcopus aliive 
ab ipso deputati legitime ordinaverint. 

§ 4. Anno vertente, oeconomus consilio a rebus oecono
micis rationem accepti et expensi reddere debet. 

§ 1. In each diocese a financial administrator is to be appointed by the 
bishop, after consulting the college of consultors and the finance 
committee. The financial administrator is to be expert in financial 
matters and of truly outstanding integrity. 

§ 2. The financial administrator is to be appointed for five years, but 
when this period has expired, may be appointed for further terms of 
five years. While in office he or she is not to be removed except for a 
grave reason, to be estimated by the bishop after consulting the col
lege of consultors and the finance committee. 

§ 3. It is the responsibility of the financial administrator, under the au
thority of the bishop, to administer the goods of the diocese in accor
dance with the plan of the finance committee, and to make those 
payments from diocesan funds which the bishop or his delegates 
have lawfully authorised. 

§ 4. At the end of the year the financial administrator must give the fi
nance committee an account of income and expenditure. 

SOURCES: §4: c. 1525 § 1 

CROSS REFERENCES: cc. 192-195, 482, 636, 1263, 1273-1310 
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COMME NTARY -- - - - -

Francesco Coccopalmerio 

I. THE NEED TO APPOINT A FINANCIAL ADMINISTRATOR (§ 1) 

1. In singulis dioecesibus. Regarding the chancellor, the Code pro
vides: "In qualibet curia constituatur cancellarius" ( c. 482 § 2); and regard
ing the f inancial administrator: "In singulis dioecesibus." The second 
expression is completely equivalent to the first: the office of financial ad
ministrator is an office of the diocesan curia. Therefore, what is needed is 
greater terminological uniformity. 

2. Ab Episcopo nominetur. Therefore, this is an obligation. 

3. Auditis collegio consultorum atque consilio a rebus oeconomicis. 
In the initial Schemata, c. 28 § 1 only stated: "audito Consilio a rebus oeco
nomicis "; 1 in the Schema 1977, c. 308 § 1, there was added: "auditis Colle
gio consultorum ... atque Consilio a rebus oeconomicis."2 However, for the 
appointment of the chancellor nothing similar was established ( cf. c. 482). 

4. Qui sit in re oeconomica vere peritus et probitate prorsus 
praestans. 

a) The necessary qualities are opportunely indicated, not only moral, 
but also technical qualities ("in re oeconomica vere peritus"). There could 
be added for the members of the financial committee, "in iure civili" or 
better, "in iure canonico et civili." 

b) Likewise, there should be provisions regarding the technical apti
tudes of the chancellor and the notaries (they are only required to be "in
tegrae famae et omni suspicione maiores": c. 483 § 2), and the remaining 
officials of the curia ( of whom nothing is said in cc. 4 70-4 71 ). 

c) The financial administrator can also be a layperson. This was al
lowed since the beginning without difficulty: "Rev.mus Secretarius Ad. 
statuendum esse censet ut in unaquaque dioecesi habeatur oeconomus, 
vir vere peritus, qui laicus esse potest."3 In the initial Schemata, c. 28 § 1,4 

and in the Schema 1977, c. 308 § 1, it was said: " ... oeconomus, qui sit, sive 
clericus sive laicus." The Coetus "De Populo Dei" decided "to suppress 
'sive clericus sive laicus' for being pleonastic."5 

1 .  Cf. Comm. 24 (1992), pp. 62, 88, 121 .  
2. Cf. Comm. 13 (1981), p. 128. 
3. Cf. Comm. 24 (1992), p. 53. 
4. Cf. ibid. , pp. 62, 88, 121. 
5. Cf. Comm. 13 (1981), p. 128. 
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5. It is also useful to refer here to c. 423 § 2: "The diocesan adminis
trator is not to be at the same time the financial administrator. Accord
ingly, if the financial administrator of the diocese is elected Administrator, 
the finance committee is to elect another temporary financial administra
tor." 

II. DURATION AND RENEWAL OF THE OFFICE (§ 2) 

1. Oeconomus nominetur ad quinquennium, sed expleto hoc tem
pore ad alia quinquennia nominari potest. 

a) Therefore, 

- the first appointment must be for five years; 

the appointment may be renewed for other five year periods of 
time; 

each renewal of appointment, even for several renewals, must be 
for five years. 

In the initial text, c. 28 did not provide for this norm, 6 which was 
added by the Coetus "De Sacra Hierarchia" in sess. VII.7 

b) What is the reason for an appointment "ad tempus"? It seems to be 
twofold. On one hand, the provision that the designated financial adminis
trator might not turn out to be the appropriate person for this difficult 
task, thus he or she should be replaced. On the other hand, the advisability 
of not making the diocesan bishop intervene with a removal process ( on 
this point, see above) to guarantee the autonomy of the financial adminis
trator before the bishop in administrative activity. In effect, if the bishop 
could easily remove the financial administrator, it would be as though the 
latter's worked under the farmer's close control since the decision to re
move the person would become in the end for the bishop a means of ex
pressing his disapproval regarding the administrative decisions of the 
financial administrator, who, consequently, would feel inclined to look for 
another way to please the bishop. This argument is suggested by virtue of 
which the Coetus "De Sacra Hierarchia" introduced a fixed time: "Rev.mi 
tertius et secundus Consultores quaestiones ponunt de amotione 
oeconomi, qui gaudere quidem debet necessaria independentia personali, 
atque de unicitate eiusdem oeconomi, quod forsan prudens non videtur. 

"Ad primam quaestionem solvendam approbatur ut nova fiat para
graphus, quae sit § 2, sub his verbis redacta: 'Oeconomus nominetur ad 

6. Cf. Comm. 24 (1992), p. 62. 
7. Cf. ibid. , p. 67; also cf. p. 53. 

1 177 



c. 494 Bk. II. Pt. II. Sect. II. Particular Churches . . .  COCCOP ALMERJO 

quinquennium, sed expleto hoc tempore ad alia quinquennia nominari 
potest; durante munere ne amoveatur nisi ob gravem causam ab Episcopo, 
audito Consilio a rebus oeconomicis, aestimandam."' 

"Ad quaestionem denique de unica persona ad munus oeconomi per
solvendum, animadvertit Rev.mus Secretarius Ad. quod Episcopus nom
inare semper potest vice-oeconomum, sed non videtur necessarium ut 
norma specialis detur de hac re. "8 

With the Plenary of 1981 in mind, a Father proposed: "Attenta speci
fica qualificatione huius peculiaris muneris, oeconomus nominetur absque 
temporis limitatione." The response was: "Maneat textus, quia norma est 
satis ampla: dicitur enim 'ad alia quinquennia nominari potest', sine alia 
determinatione. Sed prudentia suadet ut nominatio fiat ad tempus, licet 
renovari possit quoties id opportunum sit."9 

c) The appointment of the chancellor is for an indeterminate time 
(c. 482 § l); why is the appointment of the financial administrator for a 
fixed time? It is not easy to understand this, or the different "ratio legis, "  
in two cases that seem similar regarding the importance of the office. It 
seems to me, rather, that the appointment "ad tempus" should be for all 
the officials of the diocesan curia. 

d) When the financial administrator is a layperson it will be neces
sary to have a civilly valid employment contract for a fixed time of five 
years and likewise for possible renewals. 

2. Durante munere ne amoveatur. This deals with the removal spo
ken of in cc. 192-195, not of the transfer regulated in cc. 190-191. And this 
is especially so for the case of the financial administrator's being a layper
son. 

3. Nisi ob gravem causam. Pursuant to the provisions of c. 193 §§ 1-
2,  it is required that the removal not be carried out "nisi ob gravem 
causam." 

4. Ab Episcopo aestimandam, auditis collegio consultorum atque 
consilio a rebus oeconomicis. The bishop must assess the gravity of the 
cause, while requesting the opinion of his council members. In the initial 
Schemata, c. 28 § 2 only stated: "audito Consilio a rebus oeconomicis"; 10 

in the Schema 1977, c. 308 § 2, there was already added: "auditis collegio 
consultorum atque consilio a rebus oeconomicis."11 

5. While in the case of the chancellor the powers of diocesan admin
istrator were established ( cf. c. 485), nothing was said about the possible 

8. Cf. ibid. , p. 67. 
9. Cf. Comm. 14 (1982), p. 214. 

10. Cf. Comm. 24 (1992), pp. 67, 88, 121. 
11. Cf. Comm. 13 (1981), p. 128. 
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removal of the financial administrator. I consider c. 485 applicable by 
analogy. 

6. It is useful to recall, finally, that in the case of an office conferred 
for a fixed time, "loss of office by reason of the expiry of a predetermined 
time . . .  has effect only from the moment that this is communicated in writing 
by the competent authority" ( c. 186). In this case, the competent authority 
is the diocesan bishop who made the appointment. 

Ill. OFFICIAL RESPONSIBILITIES OF THE FINANCIAL 

ADMINISTRATOR (§ 3) 

l. Oeconomi est. Here the subject matter of the office of financial ad
ministrator is established. The provision of c. 1278 must be remembered 
at the same time, but we will talk about that later on (see above, no. 6). 

To interpret the "mens" of the legislator, it is useful to refer to the 
history of this institution. The Coetus "De Sacra Hierarchia" began the ex
amination of this theme in sess. VI. While trying to interpret the unclear 
and too short note that appears in Communicationes 24 (1992), pp. 53-54, 
we can indicate the following points: 

It seems that the motive for creating a subject for the activity of the 
administration of diocesan goods was strange, but it was intended to take 
that task from the bishop to avoid the risk that the bishop could adminis
ter as his own what actually belongs to the Church: "Rev.mus Secretarius 
Ad. determinandam esse censet independentiam huius consilii ab Epis
copo, quia agitur de bonis Ecclesiae sive Populi Dei, et ideo Episcopus ea 
ut sua tractare non debet. Proponit ergo organum simile sic dictae 'corte 
dei conti."' This is therefore an organ of control. 

The Coetus "De Sacra Hierarchia" thought about two figures: the fi
nance committee and the financial administrator. At first the two figures 
appeared based on only one since the financial administrator was thought 
of as presiding over the committee ("Consilium de rebus oeconomicis, cui 
praeest oeconomus, vere peritus ... "). 

But soon the two figures were distinguished: on one hand the f i
nance committee, under the presidency of the bishop; on the other, the fi
nancial administrator. The reason for the separation was the following: 
"distinguendum esse ... directionem inter et exsecutionem. Prima f iat 
oportet per consilium, cui praeest Episcopus, altera vero per oeconomum, 
ne Episcopus per se negotia gerat." Direction and execution are referred 
to here precisely as the revenue and expenses of the diocese. Thus, the fi
nance committee prepares the budgets for income and expenses and ap
proves the final account. For his or her part, the financial administrator 
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carries out the adopted decisions, namely, makes the expenditures or
dered by the authority. It should be pointed out: 

- the presidency of the committee granted to the diocesan bishop 
abolishes the idea of the committee as independent, as it is an organ under 
the control of the bishop himself ; 

- the expression "ne Episcopus per se negotia gerat" is limited to 
avoiding the situation where the bishop directly makes the expenditures, 
while the initial intention was to exclude the bishop from making admin
istrative decisions. 

In any case, the role of the committee, and especially that of the fi
nancial administrator, appears to be very limited. 

In the Schema 1977, c. 308 § 3, we find an important addition: "bona 
dioecesis sub auctoritate Episcopi administrare." 1 2 And it can be ob
served, as a curiosity, that even the Schema 1982, c. 494 § 3, after the word 
"administrare" did have the conjunction "atque." The addition "bona ... ad
ministrare" very much broadens the office of the financial administrator. 

2. Administrare. 

a) According to the obvious concept, on the other hand-to carry out 
the activities aimed at using ecclesiastical goods for the purposes of the 
juridical person to whom they belong. Therefore, we can indicate the fol
lowing fundamental activities (pursuant to the norms of book V, particu
larly cc. 1281ff): 

recognize what those goods are, and their condition ( cf. c. 1283, 
20) ;  

acquire or alienate property; 

dispose of goods for various purposes; 

- preserve, restore, or transform goods; 

- draft and preserve the documents relative to the administration 
of goods by rendering an account to the local ordinary. 

b) It deals with ordinary and extraordinary administration because 
the text does not distinguish; likewise, we should not do so. 

3. Bona dioecesis. We must ask ourselves what does the expression 
"bona dioecesis" mean here and, therefore, what does "dioecesis" mean? 

a) Previously we stated that in c. 494 the term "dioecesis" is used two 
times: in § 1 ("in singulis dioecesibus") and in § 3 ("bona dioecesis"). It is 
important to determine the meaning of the term in those two places. 

b) We will look at the two texts: 

12. Cf. ibid. 
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- in § 1, "in singulis dioecesibus" clearly means in every diocese as 
a community of the faithful ( cf. c. 369: "populi Dei portio") and therefore, 
understood also as a territorial range ( cf. c. 372); 

- what does "bona dioecesis" mean in § 3? 

c) To reach an answer we must make several prior observations. The 
diocese is the juridical person ( cf. c. 373) and has its own "bona." How
ever, in the range of the diocese exist other juridical persons, each one 
also within its "bona." Thus, the expression "bona dioecesis" of § 3 could 
mean: 

- the goods of the diocese, understood as a range in which exist 
different juridical persons in the range of the diocese, that is, understood 
as the juridical person "diocese"; 

- the goods of the diocese, understood as the range in which vari
ous juridical persons exist, each with its own property, and therefore, the 
property of the juridical persons existing in the range of the diocese. 

Which of these two meanings is correct? 

d) The answer can be deduced from cc. 1279 § 1 and 1280: 

- canon 1279 § 1: "The administration of ecclesiastical goods per
tains to the one with direct power of governance over the person to whom 
the goods belong, unless particular law or statutes or legitimate custom 
state otherwise, and without prejudice to the right of the ordinary to inter
vene where there is negligence on the part of the administrator." 

- canon 1280: "Every juridical person is to have its own finance 
committee, or at least two counselors, who are to assist in the perfor
mance of the administrator's duties, in accordance with the statutes." 

From these texts it follows that each juridical person has its own ad
ministrators. Therefore the financial administrator is the administrator of 
the "bona dioecesis, "  but understood as the goods of the juridical person 
"diocese" and not as the goods of the various juridical persons existing in 
the range of the diocese. That is the meaning of the expression "bona dio
ecesis." 

e) It must be kept in mind, moreover, that in some particular 
churches, before the present Code, a juridical person existed (frequently 
called "diocesan work") that held title to the goods intended for the needs 
of all the diocese. That juridical person can still survive. Moreover, more 
than one can exist. Those juridical persons have their own administrators 
and, therefore, they are not administered by the financial administrator. 
Nevertheless, it is opportune to provide coordination between them and 
the juridical person "diocese" to arrive at a coordinated administration and 
consolidated balance sheet for goods that serve the totality of the diocese. 
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- the diocesan bishop is the legal representative of the juridical 
person "diocese" ( c. 393); 

- it is also the administrator of the juridical person "diocese." This 
second fact follows from c. 1277, in relation with cc. 1279 § 1 and 1280. 

In effect, in c. 1277 it is stated: 

- "Episcopus dioecesanus quod attinet ad actus administrationis 
ponendos ... " From that expression it is deduced that the diocesan bishop 
is the one who does the acts of administration; he is the administrator; 

- "qui, attento statu oeconomico dioecesis, sunt maioris mo
menti..." From that expression it is deduced that the diocesan bishop is 
the administrator of the goods of the "diocese." But of the goods of the ju
ridical person of the "diocese" or of the goods of the juridical person 
within the territory of the diocese? The answer is easy: since cc. 1279 § 1 
and 1280 state that every juridical person has its own administrator, 
c. 1277 cannot be talking about other than the juridical person "diocese": 
in conclusion, the diocesan bishop is the administrator of the goods of the 
juridical person "diocese." 

b) From these premises arises the following problem: if the diocesan 
bishop is the administrator of the juridical person "diocese" ( c. 1277) and, 
at the same time, the financial administrator administers the goods of that 
same juridical person ( c. 494 § 3), what is the relationship between them? 
Canon 494 § 3 responds: the financial administrator administers "sub auc
toritate Episcopi." What does that mean? 

c) The problem moves toward the correct interpretation of the ex
pression "sub auctoritate Episcopi." That expression, such as it literally 
appears in c. 494 § 3, does not mean anything specific in the case of the fi
nancial administrator. In effect, every administrator of public juridical 
persons subject to the diocesan bishop ( cf. cc. 1263, 1276, 1303 § 2) is nor
mally "sub auctoritate Episcopi" regarding the regulations ( cf. c. 1276 § 2); 
oversight (cf. cc. 1276 § 1, 1283, 1° and 3°, 1284 § 2, 9°, 1287, 1301-1302); 
specific authorizations for certain acts (cf. cc. 1288, 1291-1297, 1304-
1306, 1308-1310). The direct administration by the diocesan bishop is pro
vided for in particular cases or in the case of negligence (cf. c. 1279 § 1), 
or in the case of absences of administrators ( cf. cc. 1279 § 2, 1278). 

d) For those reasons, should we conclude that, effectively, the ex
pression "sub auctoritate Episcopi, "  as it is stated in the present canon, 
does not mean anything special regarding the financial administrator? 

There are two possible answers: 

- it does not mean anything specific, and therefore, it only means 
what we have just indicated for all the administrators; 
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- it means something more specific, which cannot be other than: 
"instead of, in place of the diocesan bishop." 

In effect, in the case of the administration of the goods of the juridi
cal person "diocese" the following is confirmed: 

- the diocesan bishop is the administrator of the goods of the jurid
ical person "diocese" (see above); 

- the financial administrator administers the goods of the juridical 
person "diocese" ( cf. c. 494 § 3). 

The only way to understand the simultaneous presence of two ad
ministrators is to consider that the second one administers in the place of 
the first, taking his place. Why? For the same reason that the diocesan 
bishop creates the offices of the curia. Since the diocesan bishop cannot 
personally do everything, since moreover he is not expert in everything, 
and since he must promote collaboration between clerics and laity, he en
trusts the various activities to several expert subjects. Regarding the ad
ministration of the goods of the juridical person "diocese" ( of which the 
diocesan bishop is the legal representative and first administrator) the 
same thing occurs. 

A modification could be proposed to the text in this sense: "bona di
oecesis loco Episcopi dioecesani et sub eius directione administrare" ( cf. 
likewise the drafting of c. 636: "sub directione respectivi Superioris"). 

e) Having arrived at this point, we must specify what it means for the 
financial administrator to administer instead of the bishop or in his place. 
That situation or vicarious circumstance can mean essentially two things: 

- the financial administrator performs the work prior to the formal 
acts of administration and afterwards the bishop carries out the formal 
acts by signing them; 

- the financial administrator also carries out the formal acts by 
signing them himself. 

In this second case, the financial administrator must receive from 
the diocesan bishop empowerment to act. 

Let's take an example: the juridical person "diocese" has to sell some 
property. Thus: 

- in the first case, the financial administrator evaluates the sale, 
takes care of the evaluation to be carried out, looks for the best buyer, 
asks for the necessary authorizations, has the deed prepared, and finally 
the bishop signs the deed; 

- in the second case, the financial administrator, by virtue of his or 
her being empowered, also signs the notarial deed. 

5. Secundum rationem a consilio a rebus oeconomicis definitam. 
The "general criteria" ("secundum rationem ... definitam") regarding the 
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administration of the goods of the juridical person "diocese" must be es
tablished by the finance committee. What must be understood by the ex
pression "secundum rationem definitam"? Our translation "general 
criteria" indicates that the finance committee: 

- establishes the directions that must be borne in mind in specific 
decisions; 

- does not express its judgment on each one of the specific deci
sions. 

Let's take an example regarding the use of money. The finance com
mittee establishes: it is better that the money is not put into a bank, but 
rather invested in stocks. The financial administrator decides how much 
money is put into the bank and how much invested in stocks, as well as 
which stocks to be acquired. 

6. Atque ex quaestu dioecesis constituto expensas facere, quas 
Episcopus aliive ab ipso deputati legitime ordinaverint. 

a) "Quaestus dioecesis constitutus" is the cash income of the dio
cese. 

b) "Aliive ab ipso deputati": Who are they? Is not the financial admin
istrator enough? 

For a better understanding of the text, an explanation of its origin 
can help. The initial text, c. 28 § 2, said: "expensas facere quas loci Ordi
narii legitime ordinaverint." 13 The Coetus "De Sacra Hierarchia, " in sess. 
VII, specified that "loci Ordinarii" are all the ordinaries present in a certain 
diocese (therefore, besides the diocesan bishop, the vicars general and 
episcopal vicars). Likewise it was specified that each ordinary can order 
expenses in the scope of his competency. But this was an object of criti
cism because there could be a lack of managerial unity for ordering the 
expenses of the diocese, due to mixed competences. The criticism was ac
cepted and therefore the expression "expensas facere quas Episcopus ali
ive ab ipso ad hoc deputati legitime ordinaverint" was adopted. 14 

Therefore, the diocesan bishop orders the expenditures, or he dele
gates another subject ("aliive"). Consequently, unity is safeguarded since 
it is the bishop who delegates. Another subject ("aliive"): by itself the ex
pression does not require that it be an ordinary. It would have been neces
sary to be "aliusve ordinarius." 

Delegated by the bishop: if all the ordinaries present in the diocese 
were delegated by the diocesan bishop "semel pro semper," would mana
gerial unity be preserved in making the expenditure for the diocese? In-

13. Cf. Comm. 24 (1992), p. 62. 
14. Cf. ibid. , p, 66. 
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stead should the bishop's approval be required for each expenditure 
ordered, so that, in the end, he is the only one who orders expenditures? 

It could be concluded that each ordinary, in the range of his author
ity, judges the advisability of certain expenditures. He submits them to the 
judgment of the diocesan bishop, then once the bishop's consent is ob
tained, the ordinary orders the expenditure to be made by the financial ad
ministrator. 

c) It is easy to see that this part of the administrative activity of the 
financial administrator is much less than what we have described above, 
and that it is indicated by the expression "bona dioecesis ... administrare." 
In effect, the financial administrator of the goods of the diocese, the finan
cial administrator performs a prominent function and one of great respon
sibility, while here he or she appears as only an executor-payor. 

7. It is necessary to add the provision of the canons that follow to 
what we have stated regarding the office of financial administrator: 

- c. 1278: "Besides the duties mentioned in c. 494 § §  3 and 4, the di
ocesan bishop may also entrust to the financial administrator the duties 
mentioned in c. 1276 § 1 and 1279 § 2." 

- c. 1276 § 1: "Ordinaries must carefully supervise the administra
tion of all the goods which belong to public juridical persons subject to 
them ... "; 

- c. 1279 § 2: "Where no administrators are appointed for a public 
juridical person by law or by the documents of foundation or by its own 
statutes, the Ordinary to which it is subject is to appoint suitable persons 
as administrators for a three-year term. The same persons can be re
appointed by the Ordinary." 

Thus: 

- c. 1276 § 1 contemplated all public juridical persons, but only re
garding oversight, not for administration; 

- c. 1279 § 2 considers administration, but only some public juridi
cal person and only in case there is a lack of administrators. 

8. The diocesan administrative office 

a) The financial administrator, in his or her function as administrator 
of the juridical person, is one person, but can be assisted by others. That 
will depend on the amount of goods that belong to the "diocese." In cases 
where the financial administrator is assisted by other persons, the finan
cial administrator as an individual person is the holder of the office of ad
ministrator, while the other people perform an auxiliary function. 

b) Financial administrators in their function as overseers are nor
mally, except in small dioceses, assisted by other people. The reason is 
that he or she is to oversee all the public juridical persons subject to the 
diocesan bishop. This configures a more or less complex structure, which 
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we can call the "diocesan administrative office." The bishop can also limit 
himself to constituting a vice-financial administrator, without coming to 
constitute a complex structure as a "diocesan administrative office. "15 

c) There can also be the case that the f inancial administrator is 
someone different from the manager of the diocesan administrative office 
who is concerned only with the provisions c. 494. 

IV. ANNUAL RENDERING OF ACCOUNTS (§ 4) 

This is a general norm, but it seems that it must be given all the con
tent that a modern administration requires on the subject of rendering of 
accounts, balance sheet, income statements, and budgets. 

In can be useful to explain in a synthetic manner the subjects and 
their respective roles in the administration of the juridical person "dio
cese" as indicated in cc. 493 and 494 § 3. These subjects are: the diocesan 
bishop, the financial administrator, and the finance committee. Their func
tions can be synthesized in this manner: 

1. The diocesan bishop is the legal representative ( cf. c. 393) and ad
ministrator of the juridical person "diocese" ( cf. c. 1277). 

2. The financial administrator is the administrator of the juridical 
person "diocese" in the sense that he or she substitutes for the diocesan 
bishop; and he or she can receive powers from the diocesan bishop to take 
action ( cf. c. 494 § 3). In every case the financial administrator adminis
ters: 

a) under the authority or more specific terms under the direction of 
the diocesan bishop ( cf. c. 494 § 3); 

b) pursuant to the criteria defined by the f inance committee ( cf. 
ibid.); 

c) at the end of the year he or she informs the finance committee. 

3. Regarding the revenues and expenditures of each year: 

a) the finance committee, at the beginning of the year, prepares the 
budget, that is, it establishes the areas of expenditures in accordance with 
income ( c. 493); 

15. There is an indication of this in Comm. 24 (1992), p. 67. 
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b) the financial administrator executes what the finance committee 
has decided, and it is up to him or her "to make those payments from dioc
esan funds which the bishop or his delegates have lawfully authorised" 
(c. 494 § 3); 

c) "At the end of the year the financial administrator must give the fi
nance committee an account of income and expenditure" ( c. 494 § 4); 

d) the finance committee, at the end of the year, approves the ac
count of revenues and expenditures ( c. 493). 
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CAPUT III 
De consilio presbyterali et de collegio consultorum 

CHAPTER III 

The Council of Priests and the College of Consultors 

495 § 1. In unaquaque dioecesi constituatur consilium pres
byterale, coetus scilicet sacerdotum, qui tamquam 
senatus sit Episcopi, presbyterium repraesentans, 
cuius est Episcopum in regimine dioecesis ad nor
mam iuris adiuvare, ut bonum pastorale portionis 
populi Dei ipsi commissae quam maxime provehatur. 

§ 2.  In vicariatibus et praefecturis apostolicis Vicarius 
vel Praefectus constituant consilium ex tribus sal
tem presbyteris missionariis, quorum sententiam, 
etiam per epistolam, audiant in gravioribus negotiis. 

§ 1. In each diocese there is to be established a council of priests, that is, 
a group of priests who represent the presbyterium and who are to be, 
as it were, the bishop's senate. The council's role is to assist the 
bishop, in accordance with the law, in the governance of the diocese, 
so that the pastoral welfare of that portion of the people of God en
trusted to the bishop may be most effectively promoted. 

§ 2. In vicariates and prefectures apostolic, the Vicar or Prefect is to ap
point a council composed of at least three missionary priests, whose 
opinion, even by letter, he is to hear in the more serious affairs. 

SOURCES: §1: LG 28; CD 27, 28; PO 7, 8; ES I, 15 §1; PS 5, 8; DPMB 203 
§2: C. 302 

CROSS REFERENCES: 
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C OMME NTARY 

Mario Marchesi 

c. 495 

I. THE SOURCES OF THE NORMATIVE REGARDING THE 

PRESBYTERAL COUNCIL AND THE COLLEGE OF CONSULTORS 

(cc. 495-502) 

1. The Council said few things about the council of priests and noth
ing about its structure. 1 In any case, the requirement of a new council of 
priests that assists the bishop in the governance of the diocese is clearly 
documented in the wishes and proposals sent to by the future conciliar fa
thers in the preparatory period for the Council. In the Acta et Documenta 
Concilio Oecumenico Vaticano II Apparando, there can be found at least 
seventeen more or less explicit allusions to the need to create that kind of 
council.2 

The Decree Christus Dominus takes into consideration the Episco
pal Curia and the diocesan councils. In no. 28 we find a reference, barely 
outlined, regarding the necessity of some organization, different from the 
existing councils, with the purpose of specifying the bishop-priests rela
tionship for efficient pastoral action: " ... let the bishop call the priests into 
dialogue, especially about pastoral matters. This he should do not only on 
a given occasion but at regularly fixed intervals insofar as this is possible." 
With this last sentence, there is clearly shown the possibility and advis
ability of having particular assemblies of clergy and of having consulta
tions at least with a group of priests. 

The Decree Presbyterorum Ordinis explicitly speaks of a council of 
priests in no. 7 § 2. It says: " ... there should be, in a manner suited to to
day's conditions and necessities, and with a structure and norms to be de
termined by law, a body or senate of priests representing all the priests. 
This representative body by its advice will be able to give the bishop eff ec
tive assistance in the administration of the diocese." 

Keeping in mind the evolution of the text, the following observations 
can be made: the existence of a council close to the bishop for governance 
of the diocese is not new in the life of the Church; the normative state
ment about the council does not ref er both to the creation of a new institu
tion and the reform of everything that already existed. The council for the 

1 .  Cf. J. BEYER, "De consilio presbyterii adnotationes," in Periodica 40 (1970), pp. 29-57. 
2. Cf. Acta et documenta Concilio Oecumenico Vaticano II apparando, Series I, 

Appendix, vol. II, P. I, pp. 415-530. 
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bishop (though not new) should be presented with a new physiognomy to 
be adapted to present circumstances and needs. It should assume a juridi
cal form and regulation that will have to be determined so that its mem
bers will have to be priest-representatives of the presbyterium. Regarding 
its power, it is said that the council will help the bishop "with its advice" in 
the governance of his diocese. This council must not be confused with the 
pastoral council that is spoken of in the Decree regarding the pastoral of
fice of bishops. 3 

2. The Motu proprio Ecclesiae Sanctae (August 6, 1966) concerns the 
council of priests in the first part, nos. 15 and 17. The following can be em
phasized: for the first time the term "presbyteral" is used to qualify the 
council (this adjective refers to the subject matter, it means that this coun
cil is composed of priests). Its institution is obligatory for each diocese; 
the faculty is left to each bishop for fixing the particular norms and meth
ods for its constitution and functionality. The council will be composed of 
representative-priests of the presbyterium, but they can also be religious 
"to the extent that they have the care of souls and take part in the works 
of the apostolate." It is a consultative organ by nature and therefore, its 
decisions are not obligatory for the bishop, nor for the presbyterium, nor 
the other faithful of the diocese. If the episcopal see is vacant, the council 
of priests ceases in its functions, except for, in circumstances approved by 
the Holy See, when it is confirmed by the chapter vicar or the apostolic ad
ministrator. The constitution of a new council of priests is up to the new 
bishop; to the extent they are not reformed, the existing councils pursuant 
to the law in force maintain their competence; it is provided that the 
bishop must consult the council of priests for the proper distribution of 
goods, even when it involves a return of goods (ES I, 8); and that he is to 
hear his chapter or council of priests when it involves separating parishes 
united "pleno iure" into the chapters of canons (ES I, 21 § 2). 

3. A Letter dated January 15, 1969, was sent by the SCCong to the 
Presidents of the Bishops' Conferences, which the bishops were asked to 
transmit to the cited Congregation notes and observations regarding the 
experience of the new organization. On 10 October of the same year, this 
dicastery held a plenary Congregation to deal with the principal problems 
relative to the council of priests. A circular letter dated 10 April 1970, 
Presbyteri Sacra, was sent by the prefect of the S. Congregation to the 
Presidents of the Bishops' Conferences, which was divided into ten points 
and three conclusions, and dealt with several fundamental points of the 
new council.4 

3. Cf. F. B0ULARD, "La Curie et les conseils diocesains," in La Charge pastorate des 
eveques (Paris 1969), pp. 247-270; J. FRISQUE, "Le decret Presbyterorum Ordinis. Histoire et 
commentaire," in Les Pretres (Paris 1968), pp. 123, 189; A. CATTANEO, Il Presbiterio della 
Chiesa particolare (Milan 1993), pp. 25-104. 

4. AAS 62 (1970), pp. 459-465. 
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The theological assumptions are traced in the Introduction; later its 
obligatory nature is presented, since it is an institutionally constituted 
sign of hierarchical communion and a suitable organization for our times. 
Regarding its composition, it said that it must represent the entire presby
terium as an expression of its opinions and various experiences, and that 
the direct selection of members by the clergy and other officially desig
nated members being possible, it will be in its power both to advise, re
garding the creation of norms and to propose principal issues. However, 
they will not deal with issues that by their nature are discretional. It is re
affirmed that the council of priests is of itself a consultative organ, except 
when otherwise provided by the universal law of the Church or if there is 
a particular concession of the bishop in individual cases. It must be noted 
that , according to this Letter, the council is not conceived of as just an
other council next to those already existing, but as a consultative organ of 
greater worth than the others; in this sense, the presbyteral council alone 
receives the title and the office of being "senatus Episcopi in regimine dio
ecesis." In conclusion, several objectives are suggested; to be instituted 
where it does not yet exist and to prepare its statutes. The bishops' Con
ferences suggest the matters of greatest importance that must be dealt 
with in the council of priests are its internal regulations, the periodicity of 
its meeting, its relationship to the other diocesan organizations and to all 
the priests of the diocese. 

4. After the circular Letter, the reference to the council of priests ap
pears in another two ecclesiastical documents cited among the sources 
for the canons: the Directory Ecclesiae Imago and the directive note Mu
tuae Relationes. It is enough just to cite them since they add nothing to 
the nature and structure of the council. It must also be observed that the 
Synod of bishops of November 30, 1971, dealt with the council of priests in 
the document Ultimis temporibus, but it has not been cited among the 
sources.5 

We will move on to the content of the first of the canons devoted to 
the council of priests 

II. DISPOSITIONS OF C. 495 

1. Establishment of the presbyteral council 

The directive of the Code is precise: the council of priests is obliga
tory in each diocese. In the vicariates and apostolic prefectures it must be 

5. AAS 63 (1971), pp. 898-942. 
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composed of at least three missionaries and can be can also be consulted 
by letter. 

The terminology used in the particular norms that establish the form 
of constitution is not always uniform: sometimes convocation is spoken of 
and at other times "constitution"; instead of "presbyteral" sometimes it is 
"presbyteral"; instead of "decree" sometimes "disposition" is spoken of or 
of "letter," or of "norms to . . .  "; in some cases, the members of episcopal 
appointment are established before elections, in other cases, afterwards; 
on occasion, formal constitution is had by decree, in others, by mere pub
lication of the names in the official organ of the diocese, or pursuant to 
other methods. 

It is opportune that the formal procedure be suited to make clear 
that a council of priests has been constituted. To do so, an itinerary of 
three stages should be followed: 

a) First, an episcopal decree of convocation is necessary that estab
lishes the times and methods of election, which should be realized pursu
ant to the norms established for the individual case, and that it will have to 
be published. 

Observe that it is different to speak of a convocation rather than a 
"constitution." The first term makes reference to a public announcement to 
undertake the formation of something; in the second case, however, refers 
to the specific determination of the members of the institution itself or to 
the determination of the same institution. When a mechanism is estab
lished to arrive at the formation of an organization following particular 
methods it is better to speak of convocation instead of constitution. When 
it is convoked, it is done to form the council of priests, or more precisely, 
when elections are convoked the intention is to determine a part of the 
members of the council. In contrast, when the members of the council have 
already been designated, then one proceeds to formal "constitution" of the 
council. In other words, it is declared that the council of priests is consti
tuted by certain members and thus the exercise of its functions begins. 

b) Afterwards elections take place pursuant to the methods pre
established in the decree of convocation or in an electoral regulation pre
viously established and approved. Finally, the results are published in offi
cial documents, with the names of those who were elected. 

Designation by the bishop of the members reserved to him also takes 
place during this phase. 

c) Last, the decree of formal constitution is dictated including the 
names of all the members that constitute the council. From this moment, 
the council of priests comes into existence and begins its work. A decree 
of appointment is not necessary for each individual council member. 

Regarding the use of more appropriate terminology, it is good to fol
low what is commonly used in the official documents indicated as sources 
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in the Code itself. 6 Regarding this issue, perhaps it is worthwhile to keep 
in mind that with a mere word it is very difficult to express an entire real
ity: content, objective, and power. An expression that shows only content 
is considered good, that is, council of priests, council formed by priests. 

2. Description 

The canon offers a specific description of the council of priests. 7 It is 
a group of priests that, as the senate for the bishop and in the representa
tion of the presbyterium, has the mission of assisting the bishop in the 
governance of the diocese pursuant to the law and to provide the utmost 
effort for the pastoral good of the portion of the people of God that has 
been entrusted to him (cf. Instr. EdM, art. 5 § 1). 

The Code does not qualify the council of priests as a "college," but it 
considers it a "coetus,"  in contrast to what is stated about the college of 
consultors or the chapter of canons. Nevertheless, it is not proper to think 
that a substantial reason exists for this terminological diversity. In effect, 
what difference is there between the college of consultors and the council 
of priests? All the members of the college of consultors are appointed by 
the bishop, though the members belong to an already predetermined "coe
tus," and this does not cease when the see becomes vacant. But this is also 
true in the case of the finance committee of the diocese, which neverthe
less is not called a college. 

As normally happens in every college, its members have the same po
sition of equality regarding convocation, activities, and the issuing of opin-

6. G. CARRETIO, "Consiglio 'Presbiteriale' o 'Presbiterale'?," in Palestra del Clero 46 
(1970), pp. 1096-1102; L. CARLI, "Noterelle sul Consiglio Presbiterale," in Palestra del Clero 
49 (1970), pp. 838-847. 

7. For a basic bibliography, cf. the following works: J.I. ARRIETA, "El regimen juridico de 
los Consejos presbiteral y pastoral," in Ius Canonicum 21  (1981), pp. 567-605; idem, "La 
configuraci6n juridica del Colegio de Consultores, " in !us Canonicum 24 (1984), pp. 783-
793; G. CARZANIGA, "II consiglio presbiterale diocesano, "  in Orientamenti Pastorali 31 
(1983), no. 12 ,  pp. 76-79; A. CATTANEO, Il Presbiterio della Chiesa particolare (Milan 1993); 
F. DANEELS, "De dioecesanis corresponsabilitatis organis, "  in Periodica 74 (1985), pp. 301-
324; J. GARCIA MARTIN, "El Consejo de misi6n en las circunscripciones eclesiasticas de 
misi6n aun no erigidas en di6cesis ,"  in Commentarium pro Religiosis 66 (1985), pp. 307-
324; F. GIANNINI, "La Chiesa particolare e gli organismi di partecipazione," in Il nuovo codice 
di diritto canonico. Novita, motivazione e significato (Rome 1983), pp.  1 78-191 ;  
G. GIULIANI, "II consiglio presbiterale e il consiglio pastorale del nuovo codex," in  Giustizia e 
servizio (Naples 1984), pp. 159-171; G. INCITTI, Il Consiglio presbiterale, P.U. Lateranense 
1994 (doctoral thesis with a good bibliography); M. MARCHESI, Consiglio presbiterale 
diocesano (Brescia 1972); L. MARTINEZ SISTACH, "El Colegio de Consultores en el nuevo 
C6digo, "  in Revista Espanola de Derecho Canonico 39 (1983), pp. 291-305; I consigli 
presbiterali e pastorali in Italia (Naples 1979); G. SARZI SARTORI, "Presbiterio e Consiglio 
presbiterale nelle fonti conciliari della disciplina canonica," in Quaderni di diritto ecclesiale 
8 (1995) 1, pp. 6-47; M. RIVELLA, "Le funzioni del Consiglio presbiterale," in ibid., pp. 48-60. 
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ions. Moreover, when it is necessary to adopt decisions that can only be 
done collegially, for example, the opinion of the council regarding the es
tablishment of a parish, what has been adopted by the council lawfully is 
convened pursuant to law. 

All the members must belong to the diocesan presbyterium, that is, 
they must all be priests; therefore, the deacons are excluded. 

The canon qualifies the "council" as the "senate" of the bishop. This 
denomination has been much criticized for various reasons; early on it had 
been eliminated, but afterwards it reappeared and entered into the Code. 8 

The diocesan presbyterium is the matrix for the existence and activi
ties of the council, since it is the representative organ. Also this last ex
pression was introduced into the norm with some difficulty. It was 
considered dangerous since it could be interpreted as a reference to con
frontational positions between the priests and the diocesan bishop. Un
doubtedly, the application of the representational aspect of the council of 
priests requires some clarification. 

Juridical doctrine recognizes four fundamental kinds of representa
tion: voluntary, legal, organizational, and political. In our case, the first 
three are not applicable, since they are related to a physical person, to a 
juridical person, and to an organization that represents an administrative 
entity. Therefore, only political representation remains, which could be 
defined as the representation of those who possess a right to exercise a 
power by virtue of a mandate obtained by the election of the subject who 
is the basis of that power. In civil society political representation is dele
gated, in the sense that those who receive governing power do not truly 
and properly have it by themselves. The pure and simple exercise of a 
power that is native to and complete in the other subject, the people, is en
trusted to them. For some, that representation would not create any jurid
ical link between the represented and the representative; for others, 
however, it would have a certain juridical importance. 9 

Keeping in mind the theological fact of the Church, we must affirm 
that it is not possible to apply to it directly the concept of political repre
sentation as it has been conceived of and applied in natural society. There 
is, certainly, a substantial difference in the basic principle: the subject 
with full sovereignty in the Church is not the people, but Jesus Christ him
self ; moreover, the procedure to transmit the powers is not election by 
members of the community. 

Nevertheless, although the departure point is different, the proce
dure for transmission can also be accepted and applied in the Church 
through the content of political representation. It is understood as a qual
ity or characteristic of those who are invested of certain functions or 

8. Cf. Comm. 13 (1981), pp. 128-29 and 14 (1982), p. 215. 
9. Cf. M. MARCHESI , Consiglio Presbiterale Diocesano, cit., pp. 248-264. 
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powers, by virtue of the mandate of a subject to whom correspond those 
functions or powers in a natural manner. 

What does this mean regarding the council of priests? 

All priests, considered as a group and individually, are constituted as 
"the indispensable helpers and advisers [ of the bishops]" (PO 7).10 It is the 
entire presbyterium of the diocese that possess the native investiture of 
assisting the bishop by virtue of sacred orders received by each one of the 
priests. Therefore, it is not the latter or the former institutional forms of 
the effective exercise of a mandate, flowing from and endowed with effi
caciousness in a certain historical context, which can be called "political 
representation" in the Church. Since such form, having sprung from his
tory and having been established by the positive law, refers directly to the 
institutional and organizational aspect, and not to the subject of sover
eignty. Since the council of priests is a historical form, it is not possible to 
apply to it directly the concept of political representation; the "political" 
representatives of Jesus Christ that have the function of cooperating with 
the bishops are all the priests, collectively and individually considered. 

After all these clarifications, likewise the application could be ac
cepted of the "political representation" to the council of priests in its rela
tion to the presbyterium, but only in an analogous sense. Sacred orders 
and the canonical mission make the priests the necessary collaborators of 
the bishops, and constitute the basis for a certain power of participation, 
in a certain way and under the authority of the bishop. In the life of all the 
dioceses or, more specifically, in the governance of the diocese, every 
priest radically has this power of governance and can exercise it eff ec
tively each time the universal law of the Church, or a particular disposi
tion of the bishop offers him that possibility. Nothing hinders, and 
circumstances can even advise, that the person holding this power grant it 
to another, so that he becomes his "political representative." In this case, 
we could say that a transmission of the exercise of power is given: the 
priests, in a manner established by the Church, grant to others a certain 
specific use of that faculty from each one to guarantee its efficacy or, at 
least, because there is no other specific possibility for its exercise. 

The content of "political representation" of the council of priests can 
be explained by following distinct lines. 

In the first example, the council can have effective exercise of the 
powers of priests as representative of Jesus Christ; powers that, we re
peat, are possessed sacramentally. "Can" is used because the council pre
sents this characteristic only when it is invested of effective powers by the 
universal law or, in certain contexts, by particular law. In this case, the 
council could be considered an "indirect political representation": politi
cal representation, since it would come to have a specific exercise of po-

10. Cf. CD 28, 1 ;  LG 28, 2; PO 1, 2, 5, 7. 
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litical powers; indirect, because in fact those powers are not proper to the 
council, as a form for their exercise, but are granted to it by its true sub
jects, the priests. 

In the second example, the council always possesses of itself the 
character of a presbyteral representation, that is, it is always the represen
tative of the diocesan presbyterium in the assistance rendered to the 
bishop for the governance of the diocese. The implications of this repre
sentation in the elective phase and in the exercising phase will be exam
ined later on. 

The direct value of the political representation of the council of 
priests is naturally in relation to the members that have been elected. 
What can be said then about the members directly appointed by the 
bishop and about the members by law? However, the incorporation of sev
eral members to the council is not by direct election, but by provision of 
law or by appointment. Nevertheless, that does not hinder these members 
also assuming a position of "political representation" of the presbyterium, 
since they have been taken from it and assigned to the exercise of the 
function that has its model, created sacramentally, in the priests. That is, 
one cannot speak of a member appointed as the representative of the 
bishop; the classification of the designated members, or of the members 
by law, is always that of representatives of the presbyterium, since they 
continue being priests without any other specific faculty in the council 
and presbyterium. 

We must consider now the character as collaborator of the bishop in 
the governance of the dioceses. 

It is here where the purpose of the council of priests resides. It must 
be made clear that it is not an organ to resolve problems of the clergy, nor 
an organ to manage the activities developed by the bishop, nor an organ to 
go further than the decisions already made by the bishop. In all those 
cases, the purpose of the council would turn out to be greatly impover
ished. In the first case, it would become reduced to merely cater to the 
problems of a certain class of persons (the council would be the equiva
lent of a commission for the clergy). In the other cases, the council would 
even be situated above the bishop, without that hindering a reductive con
ception of the content of its purposes. So, in effect, it would be limited to 
managing or furthering the work of governance, but not contributing to it, 
at least in the primary phase. 

The specific juridical purpose of the council of priests is that of as
sisting the bishop in the governance of the diocese. It helps, therefore, to 
specify and formulate what is necessary to govern in various circum
stances. It does not require so much the analysis and study of certain 
problems as it does the rendering of effective aid to carry out the specific 
dispositions that are necessary to face those certain problems. The 
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function of its individuation and study is properly specific to the pastoral 
council. 

It is evident that one cannot exclude a priori that the council of 
priests collaborates in the determination and study of all that is important 
to diocesan life; but its specific purpose is oriented toward governance, 
not only in the sense of being an organization that executes a law, but also 
and, especially, of being an organization that contributes directly to the 
bringing forth of a norm. 

The specification of the act of governance in which the council can 
or should participate corresponds to the positive law: it will be the univer
sal or particular law that specifies it. But, in principle, we can say that the 
council of priests can participate, to the extent permitted, in all that corre
sponds to the pastoral power of the bishop. 

Reasons of advisability can also suggest that the bishop personally 
reserve some matters or that they be entrusted to other offices or persons; 
but of itself, no matter has a reason to be excluded from the opinion or de
liberations of the council of priests. 

By following the preceding line of discussion, it is easy to recognize 
the basic reasons for this statement. The priests, in effect, by virtue of 
holy orders, participate in the one and only priesthood and ministry of the 
bishops. They also participate, though in a subordinate degree, in the tri
ple munus of sanctifying, teaching, and ruling. Therefore, the participa
tion of the priests in the pastoral governance of the diocese does not have 
binding limits: they can participate in everything, as long as it is granted to 
them. That power of the priests is what passes later to the council of 
priests, therefore, likewise the council in itself can participate in the com
plete exercise of pastoral power. 

Every activity of the council of priests aims toward one purpose, that 
of promoting the best pastoral good of the diocese. This is the apostolic, 
spiritual purpose of the council and is also, on the other hand, the specific 
purpose of every diocesan pastoral action. This means that the council al
ways works in the spirit of fraternal union with the priests, such that bet
ter conditions are created in the diocese so that the bishop is effectively 
assisted in the performance of his pastoral service. Therefore, he deeply 
appreciates the different diocesan problems of a pastoral nature such that 
he promotes unity among the priests, and promotes the responsibility of 
all the people of God in the particular church. 
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Consilium presbyterale habeat propria statuta ab Episco
pus dioecesano approbata, attentis normis ab Episcopo
rum conferentia prolatis. 

The council of priests is to have its own statutes. These are to be approved 
by the diocesan bishop, having taken account of the norms laid down by 
the Bishops' Conference. 

SOURCES: ES I, 15 §1; PS conclussio I b, II; DPMB 203 

CROSS REFERENCES: c. 499 

Statutes 

C O MME NTARY ------

Mario Marchesi 

By incorporating what was already included in the Letter Presbyteri 
sacra (see commentary on c. 495: I, 3), the canon establishes that the 
council of priests should have its own statutes, drafted while having in 
mind the norms possibly dictated by the Bishops' Conference.1 

There are not many Bishops' Conferences that have dictated specific 
norms in this regard. Still, it is hard to see what dispositions can be obliga
tory for all the statutes of the councils of priests apart from those that are 
obligatory by common law. It is sufficient to examine several of the cases 
in which the Bishops' Conferences have dictated norms by general de
cree-as, for example, in Spain, Portugal, Chile and others, 2- to realize 
that the "diversity" regarding what is contained in the Code is very limited, 
and refers to aspects, like the members by law, that would be better left in 
the hands of particular dispositions. 

According to what was provided in the conclusion of the circular 
Letter Presbyteri sacra, the statutes must contain: "the most important 
questions that have be dealt with in the councils ... the manner of pro
ceeding, the periodicity of the meetings, cooperation with the other con-

1. P. BIANCHI, "Gli statuti del Consiglio presbiterale," in Quaderni di diritto ecclesiale 8 
(1995) 1 ,  pp. 72-93. 

2. Cf. J.T. MARTIN DE AGAR, Legislazione delle Conjerenze Episcopali complementare al 
C.I. C. (Milan 1990). For complementary norms promulgated by English language bishops' 
conferences, see Volume V, Appendix 3. 
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sultative organizations, fostering the relationships of the council with all 
the priests of the diocese." 

The diocesan councils of priests have produced in practice three 
classes of norms for the determination of their own nature and functions, 
which have been denominated statutes, regulations, and electoral disposi
tions. Sometimes all this is compiled in a single normative document de
nominated statute; at other times there exist a statute and regulations, and 
on other occasions there are three documents. 

Statutes ref er normally to the essential elements of the council: con
stitution, nature, purpose, power, duration, members, meetings, and rela
tions. 

Frequently, experience shows that the content of statutory norms re
peat synthetically what is already found in the descriptive or normative 
documents that constitute the sources of the councils of priests. 

For the considerations that must be kept in mind for the formulation 
of some good statutes, see commentaries to cc. 497-502. 

The regulations spend much time dealing with the internal structure 
of the council and the functioning of the assemblies or meetings. In gen
eral, the assembly and preparation of the agenda are regulated; presi
dency, the moderators, and the secretariat of the council are described; 
norms for participation are established; possible commissions or study 
groups are constituted, and relations with the council itself are regulated; 
instructions regarding economic compensation are given; and the prepara
tion, development, and conclusion of the sessions are regulated. 

The specific entity of a regulation is made proportional to the facts 
that must be regulated. Where the council of priests has a high member
ship and frequent meetings, it becomes more necessary to have detailed 
regulations. However, when the membership is less, that need is less. For 
this reason, sometimes the internal regulations of the sessions of the 
council of priests are not made separately, but the matter is resolved by 
devoting one article to it in the statutes themselves. 

In the electoral norms there are dispositions regarding the period be
tween convocation and constitution of the council of priests.3 We will 
limit ourselves now to several observations regarding electoral formali
ties. For a more thorough treatment of the subject, see the commentary on 
C. 499. 

It is evident that the secrecy of the voting must be guaranteed. It 
seems to be a good idea to allow the possibility of voting by mail, with due 
precautions. It also seems a sound idea to use an electoral list, and to ap
point polling monitors and to allow public scrutiny. 

3. Cf. M. MARCHESI, Consiglio Presbiterale Diocesano (Brescia 1972), pp. 149-186 and 
305-313. 
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All the electoral norms must be published seasonably and there must 
be provision for the resolution of possible cases of doubt. Therefore it is 
necessary that there exist a debated electoral regulation and opportunely 
approved so as to avoid the need to publish norms "in fragments,"  as hap
pened one time with constantly modified dispositions that produced con
fusion, decreasing the seriousness required for such an important act. 
Otherwise, it seems natural that the complete results of the elections be 
made public and an opportunity be afforded for their verification. 
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Ad designationem quod attinet sodalium consilii presby
teralis: 

1 ° dimidia circiter pars libere eligatur a sacerdoti
bus ipsis, ad normam canonum qui sequuntur, 
necnon statutorum; 

2° aliqui sacerdotes, ad normam statuorum, esse 
debent membra nata, qui scilicet ratione officii 
ipsis demandati ad consilium pertineant; 

3° Episcopo dioecesano integrum est aliquos libere 
nominare. 

As far as the designation of the members of the council of priests is con
cerned: 

I O about half are to be freely elected by the priests themselves in ac
cordance with the canons which follow and with the statutes; 

2° some priests must, in accordance with the statutes, be members 
ex officio, that is belong to the council by reason of the office they 
hold; 

3° the diocesan bishop may freely appoint some others. 

SOURCES: PS 7 

CROSS REFERENCES: 

Members 

COMME NTARY 

Mario Marchesi 

1. Ordination as a priest is the general fundamental condition for 
being able to be a member of the council of priests. Incardination in the di
ocese is required for diocesan priests. For religious priests and secular 
priests not incardinated in the diocese it is required that they have there 
the care of souls or practice works of the apostolate. 

Various experiences show that there is no common criterion regard
ing the size of the membership of the council of priests. One can state that 
there is a tendency to have a higher percentage of representation in 
smaller dioceses. It is necessary to observe that the tendency to increase 
membership seems to us to be an error. An organization of governance 
cannot be appropriate and efficient if it has many members. It could be 
easily justified in an organization for study, discussion, assessment, or 
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problem solving, but not in an organization that must collaborate in gover
nance. While recognizing the various experiences, it can perhaps be em
phasized that the tendency to increase membership occurs where there is 
no pastoral council or where the council of priests is confused in practice 
with the pastoral council. 

The prior qualification that makes a priest suitable to belong to a 
council of priests is, as already stated, belonging to a diocesan presbyte
rium. 1 This qualification is common to all the priests and is prior to any ac
tivity that moves toward the formation of a council of priests. 

The "proximate" qualifications for membership can be reduced to 
three: 

a) qualification by law; 

b) qualification by episcopal appointment; 

c) qualification by election (likewise valid for religious). 

The members by law are specified in the particular norms, which 
sometimes also add the class of members by office. This last class is iden
tified with the other since "members by law" refers to those priests whose 
participation in the council is already pre-determined by the norms them
selves. 

Qualification by "episcopal appointment" would be better expressed 
by that of "episcopal designations," if one wants to preserve the connota
tion of appointment as "missio canonica" for an ecclesiastical office. 

A qualification by election corresponds to those members who are 
designated by virtue of a preference obtained through the expression of a 
vote by the diocesan priests. 

When a priest is elected, does he thus become a member of the coun
cil of priests? 

It can be stated that in this case he has the right of participating in 
the council. But for serious reasons the bishop could refuse his member
ship. Naturally, the reasons have to be serious because the universal or 
particular law has set a procedure for designations which cannot be 
changed in individual cases without a certain gravity; otherwise it would 
become arbitrary. On the other hand, remember that the efficient exercise 
of the office of the council of priests depends on the law. Likewise, the 
council of priests has need of its constitution for the effective exercise of 
its functions, and the designated priests are not yet members of the coun
cil, which only exists after an episcopal decree that declares it formally 
constituted. 

The division of the members into three categories (by law, by desig
nations, and by election) certainly does not have any risk of heterogeneity. 

1. Cf. CC, Directory for the ministry and life of priests, January 31, 1994, no. 25. 
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Moreover, it is completely founded on valid reasons: with their appoint
ments, the bishops complete the representation and plug some gaps pro
duced by the results of the elections; the presence of a holder of several 
important offices contributes to a greater balance of opinions and fur
nishes a greater competency. 

Nevertheless, several questions can be presented: if we consider that 
the council of priests does not have of itself the function of studying vari
ous pastoral problems, but that its function is that of governance. Is it 
then indispensable that the various offices be represented in it? Rather, is 
not the pastoral council the proper context for them? If an electoral proce
dure were found that permitted representation of the entire presbyterium, 
would the participation of the bishop be necessary for various appoint
ments? 

Undoubtedly it is very difficult to find a perfect election procedure; 
therefore, for other reasons, it is perhaps always advisable to reserve to 
the bishop the possibility of directly appointing several members. 

2. Yet another word about the rights and duties of members as indi
viduals and collectively. 

From a strictly personal point of view, there seems to be only one ju
ridical duty of a member of the council of priests: that of personally partic
ipating in the meetings each time they are called, with the consequent 
impossibility of being represented, and the duty to duly justify absences. 
The duty of maintaining secrecy must be excluded, as least as a general 
norm. 

In general terms the council of priests has its own juridical duty of 
representation, with the consequent necessity of giving an account of its 
actions to its constituents. 

To this end, on the one hand the necessity must be kept in mind of at
tributing to the council a certain autonomy of action to facilitate its effec
tiveness and speed, and on the other, the necessity of guaranteeing to the 
electoral body the possibility of regulating the actions of the representa
tives through juridical bonds established by positive law that can make 
possible the direct participation of all the diocesan priests. 

To create those juridical bonds, these two norms can be established: 

a) When the bishop considers it opportune, he could resort to con
sulting the entire diocesan presbyterium, thus giving more weight to the 
council. 

b) Certain persons could present an appeal to the presbyterium; this 
provision would allow for persons other than the bishop to go from the 
council to the presbyterium (something the lack of which would imply dis
courtesy and, therefore, discord), and would imply a greater responsibility 
on behalf of the priests. 
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A second general juridical duty is that of observing the statutes and 
regulations with the consequent obligation of not infringing on the individ
ual competences. 

Regarding the rights of each one of the members, it can be summed 
up this way: the right of participation in the sessions; the right to present 
proposals regarding matters to be placed on the agenda; the right to 
present written questions; the right to economic compensation for ex
penses and work done. 

Considered as a whole, the council of priests has these rights: the 
right to be convened pursuant to the statutes and established methods; the 
right to be heard and to express its own opinion on all the subjects within 
its competency, determined by universal or particular law; the right to per
form its functions during the entire time established by universal or partic
ular law. 

Regarding a member's ceasing in his office, such can occur for sev
eral reasons: non-acceptance of the office; leaving office; change of office 
(in the case of those who are members because of their office); expiration 
of the mandate; and for other reasons provided for by law. 2 

2. Cf. M. MARCHESI, Consiglio Presbiterale Diocesano (Brescia 1972), pp. 95-148 
and 286-304. 
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§ 1. Ius electionis tum activum tum passivum ad consi
lium presbyterate constituendum habent: 
1 ° omnes sacerdotes saeculares in dioecesi incardi

nati; 
2° sacerdotes saeculares in dioecesi non incardinati, 

necnon sacerdotes sodales alicuius instituti reli
giosi ant societatis vitae apostolicae, qui in dioe
cesi commorantes, in eiusdem bonum aliquod 
officium exercent. 

§ 2. Quatenus statuta id provideant, idem ius electionis 
conferri potest aliis sacerdotibus, qui domicilium 
aut quasi-domicilium in dioecesi habent. 

§ 1. The following have the right to both an active and a passive voice in 
an election to the council of priests: 
1 ° all secular priests incardinated in the diocese; 
2° priests who are living in the diocese and exercise any office for 

the benefit of the diocese, whether they be secular priests not in
cardinated in the diocese, or priest members of religious insti
tutes or of societies of apostolic life. 

§ 2. In so far as the statutes so provide, the same right of election may be 
given to other priests who have a domicile or quasi-domicile in the di
ocese. 

SOURCES: § 1: ES I, 15 § 2; PS 6; MR 56 
§ 2: ES I, 15 § 2; PS 6 

CROSS REFERENCES: 

COMME NTARY 

Mario Marchesi 

Active and passive right of election 

The concept of diocesan presbyterium that can be deduced from the 
canon has a practical character suggested by the specific purpose attrib
uted to the council of priests. Keeping in mind what the composition of 
the council of priests is and whom it represents, it can be stated that the 
principle to determine if a priest is or is not a member of a diocesan pres
byterium is that of his bond of unity (hierarchical communion) with the di
ocesan bishop; therefore, for the CIC, the diocesan presbyterium is 
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constituted by whole of the priests in the diocese that are in relation with 
the bishop in the terms stated by nos. 1 ° and 2° of § 1 of this canon. 1 Num
ber 26 of the Directory for the ministry and life of priests issued in 1994, 
states for its part: "secular priests not incardinated in the Dioceses and the 
priest members of a religious Institute or of a Society of apostolic life, 
who live in the Diocese and hold, for its welfare, an office, though subject 
to the lawful Ordinaries, belong with full or with limited rights to the pres
byterium of that Diocese where 'they have voice, both active and passive, 
to constitute a council of priests. "'2 

The canon establishes the right of election, both active and passive: 
for the secular priests, incardinated in the diocese; for the priests not in
cardinated, and for the religious priests who hold an office in the diocese. 
Finally, the same right can also be granted to other priests who have a do
micile or quasi-domicile in the dioceses. 3 

The formulation of this canon makes one think that the determining 
element for a priest to have active and passive vote in the elections is that 
he has a specific task for the welfare of the diocese. The other elements, 
residence, domicile, quasi-domicile, incardination, consecrated life, are 
complementary or specifying. In the last phase of revision of this provi
sion the expression "qui in dioecesi officium aliquod ab Episcopo dioece
sano collatum exercent, " that the preceding Schemata contained at the 
end of no. 2° of § 1, was substituted for by what now appears: "in eiusdem 
bonum aliquod officium exercent. "4 

The literal formulation of the canon leads to the thought that, for a 
priest incardinated in the diocese to lose the right of active and passive 
election, it is necessary for there to exist a decree from the diocesan 
bishop that declares that loss for a just cause; for instance his refusal to 
assume the exercise of a ministry at the service of the diocese. 

A special case is that of the secular priests incardinated but not 
suited to hold an office: for those the principle could apply that they are 
always in a state of service since the incapacity to hold an ecclesiastical 
office is extrinsic to their will. 

An objection could be made to this proposition. For not having real 
responsibilities, the unsuitable priests could be excluded from the possi
bility of being members of a council of priests. In effect, if they are consid
ered or declared unsuitable for the most diverse reasons to carry out other 

1. Cf. A. CATTANEO, fl Presbiterio della Chiesa particolare (Milan 1993), pp. 72-104; 130-
134 and 160-164. 

2. CC, Directory for the ministry and life of priests, January 31, 1994, no. 26. 
3. Cf. M. MARCHESI, "II Consiglio presbiterale: gruppo di sacerdoti, rappresentante di un 

presbiterio," in Quaderni di diritto ecclesiale 8 (1995) 1, pp. 61-71; C. REDAELLI, "II diritto di 
voce attiva e passiva nell'elezione del Consiglio presbiterale. 11 caso dei presbiteri 
appartenenti alla prelatura personale Opus Dei," in ibid., pp. 94-102. 

4. Cf. Comm. 13 (1981), p. 130 and 14 (1982), p. 216. 
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offices, there are no valid reasons for them to hold the office of council 
member in an organization that is certainly the most important for pasto
ral work in the diocese. 

The objection is more apparent than real. Nothing hinders a priest, 
physically unsuited but spiritually and intellectually capable, and, there
fore, having full capacity to give advice on governance. Moreover, do not 
forget that there is an electoral body that must assess and judge on its own 
responsibility, by means of elections, if a priest is or is not suited to be a 
member of a council of priests. 

It is completely evident that the case of the unsuited priests is essen
tially different from those who willfully do not assume a ministerial ser
vice in the diocese. 
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Modus eligendi membra consilii presbyteralis statutis de
terminandus est, ita quidem ut, quatenus id fieri possit, 
sacerdotes presbyterii repraesententur, ratione habita 
maxime diversorum ministeriorum variarumque dioece
sis regionum. 

The manner of electing the members of the council of priests is to be de
termined by the statutes, and in such a way that as far as possible the 
priests of the presbyterium are represented, with special regard to the di
versity of ministries and to the various regions of the diocese. 

SOURCES: ES I, 15 § 2; PS 6, 7; DPMB 203 

CROSS REFERENCES: 

COMME NTARY ------

Mario Marchesi 

The election procedure 

The procedure that must be utilized to determine the membership 
merits special consideration. Is it valid and worthwhile to have a distinc
tion between members by law, by appointment, and by election? What 
electoral procedure more guarantees a valid and representative election? 
What formalities must be followed in elections? What practice must be fol
lowed in the designation of religious? 

As can be seen, these issues possess a considerable practical impor
tance. 

With respect to the procedure used in elections, there are several 
reservations regarding the form, used at one time, that takes as a point of 
departure the division of the clergy into classes, being parish priests, as
sistant vicars, and others. The reason is that this system has an unneces
sary subdivision of the presbyterium, which could foster divisions of 
classes and interests. In any case, certain attention must be paid to the 
classes and to the zones, since in practice general elections have gaps, es
pecially regarding representation. 

What criterion should be used then to determine the numerical rep
resentation of each individual class? What criterion to follow to determine 
the vicarial or zonal electoral colleges? 
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The circular letter Presbyteri sacra, 1 regarding the members of the 
councils of priests distinguishes parish priests, assistants, chaplains, etc. 
In other specifications a triple distinction is present between parish 
priests, assistants, and other priests (not parish priests, nor assistant vic
ars). This could be a good start. However, it does not seem necessary to 
fix as classes in themselves the seminary professors, canons, personnel of 
the curia, and religion teachers. Another acceptable division could con
sider two classes: priests with direct care of souls and priests undertaking 
other activities of the apostolate. 

Regarding the numerical determination for each individual class, it 
seems preferable as a general electoral procedure , that is, that all the 
priests participate in the election of all the members of the council of 
priests. 

In the determination of the various zonal or vicarial electoral col
leges it must be assured that all the zones are represented. 

We will not go into greater detail regarding this point because in 
each diocese it is considered in relation to the specific situation. It would 
only have to be emphasized that a class and zonal division has certain 
risks. An excessive preoccupation in representing ministries and zones 
could easily lead to exclusion from the council members, who are perhaps 
more competent than others. It is not far-fetched that in a certain zone , 
where perhaps only one representative can be elected, there exist others 
that have the confidence of a good part of the priests and are truly compe
tent people. Some have tried to obviate this danger with a mixed system of 
zonal colleges and a single diocesan college. This could be, without a 
doubt, a good and effective system. 

It is also fitting to observe, regarding the electoral criterion, that the 
method of dual elections-the first being selective and the second defini
tive-that has been preferred by various dioceses, has unquestionable ad
vantages. It is necessary, nevertheless, to avoid falling into the danger that 
has occurred in the elections of a certain council of priests. In the primary 
elections, the priests, divided into colleges or regions or electoral zones, 
have elected two candidates from the same electoral college. In the sec
ondary elections, each elector of the entire diocese has elected a priest for 
the electoral college from a list of candidates formed by the f irst two 
elected in the primaries of each college. The procedure included a risk 
that really occurred. It happened that a priest who had received the vote 
of his college in the primary elections, was not later elected in the second
ary elections, while in the general election a priest won who had come in 
second place in his own college. Thus, there was priest as a zonal repre
sentative on the council who had not won a majority in that same zone. 

1. AAS 62 (1970), pp. 459-465. 
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The various utilized electoral criteria have not been able to avoid 
several defects of representation, it having been generally stated that not 
all the priests have been represented in the heart of the council. Certainly 
it is not easy to obviate this defect. 

Regarding the designation of religious, the procedure is preferable 
no doubt that puts them at the same level of the diocesan priests, even 
considering that in practice it is necessary to utilize a particular technique, 
for their being less well known in general than the rest of the diocesan 
priests. 
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500 

Tit. III. Ch. III. The Council of Priests . . .  c. 500 

§ 1. Episcopi dioecesani est consilium presbyterate con
vocare, eidem praesidere atque quaestiones in 
eodem tractandas determinare auta membris propo
sitas recipere. 

§ 2. Consilium presbyterate gaudet voto tantum consul
tivo; Episcopus dioecesanus illud audiat in negotiis 
maioris momenti, eius autem consensu eget solum
modo in casibus iure expresse definitis. 

§ 3. Consilium presbyterate numquam agere valet sine 
Episcopo dioecesano, ad quern solum etiam cura 
spectat ea divulgandi quae ad normam § 2 statuta 
sunt. 

§ 1. It is the prerogative of the diocesan bishop to convene the council of 
priests, to preside over it, and to determine the matters to be dis
cussed in it or to accept items proposed by the members. 

§ 2. The council of priests has only a consultative vote. The diocesan 
bishop is to consult it in matters of more serious moment, but he re
quires its consent only in the cases expressly defined in the law. 

§ 3. The council of priests can never act without the diocesan bishop. He 
alone can make public those things which have been decided in ac
cordance with § 2. 

SOURCES: § 1: PS 8 
§ 2: PO 7; ES I, 15 §§ 1 et 3; PS 9 
§ 3: PS 9 

CROSS REFERENCES: cc. 443, 461, 463, 495, 500, 515, 531, 536, 1215, 
1222, 1263, 1742 

COMME NTARY 

Mario Marchesi 

Paragraph 2 of the canon ratifies the exclusively consultative nature 
of the council of priests. It states the principle according to which the law 
can determine specific cases in which its consent is expressly required, at 
the same time leaving open its deliberations to have possibly a binding 
force. 

This "law" to which the canon refers, is it the universal law or also 
particular law? The question of the possibility of attributing a deliberative 
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vote to the council was a rather heated debate in the elaboration phase of 
the canon, for the circular letter Presbyteri Sacra1 provided in its no. 9 for 
the possibility of a deliberative vote in certain subjects or circumstances. 
"The council of priests is a consultative organ of an individual nature. It is 
called consultative because it does not have a deliberative vote; therefore 
it cannot approve decisions that obligate the bishop, unless the universal 
law of the Church has provided otherwise or that the bishop, in individual 
cases, has considered it advisable to attribute a deliberative vote to the 
council."2 But the canon speaks of iure and not of iure universali; there
fore, the faculty of the bishop must be considered confirmed in that he is 
to be bound to the consent of the council in certain subjects or in specific 
cases. On the other hand, the Code itself recognizes immediately a certain 
deliberative function, though of a negative nature, at least for two dioce
san organizations: the diocesan finance committee and the college of con
sultors, whose opinion sometimes has a negative deliberative character; 
that is, not being binding for the realization of certain acts of the legal rep
resentative, but possibly binding for its not being carried out. 3 

Before examining several conclusive observations about this aspect 
(for a consideration of its foundation, see commentary on c. 495), it seems 
advisable to have in mind that an action of governance generally does not 
spring from nothing, but usually has a particular history. It flows from and 
is realized in a specific situation, and tries to give a response to one or 
more individual problems. And these problems arise in a situation caused 
by certain needs or cultural conceptions, whose origin and development 
are due to various people. Now then, we think that it can be said without 
doubt that situations and persons contribute always in a certain manner to 
the actions of governance, though those situations and persons might not 
be the direct source of decision of governance. 

It is taking part in governance, not only when it is intended to take a 
deliberative vote regarding one or another problem but also when mere 
consultation is called for, when certain problems arise and possible solu
tions are favored. It is true that the levels of participation of one who 
votes deliberatively and that of one who gives qualified advice, that of one 
who give simple advice, and that of one who creates situations and offers 
solutions are different. But it is also true that all these methods are forms 
of participating in governance, each in its own way. Moreover, there can 
easily be a deliberative vote or a disposition dictated by the authority that 
is a mere conclusion, we could say necessary, of specific needs in real life, 
and not of created situations for him who votes or has authority. In this 
case, it can very well be stated that he who has created the situations, 

1. AAS 62 (1970) ,  pp. 459-465. 
2. Cf. Comm., 13 (1981), 131-133; 14 (1982), 217; 25 (1993), 122-132. 
3. Cf. M. MARCHESI, "II laico e l'amministrazione dei beni nella Chiesa," in Quademi di 

diritto ecclesiale II (1989), p. 335. 
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studied them, and favored possible solutions has participated more in the 
work of governance than he who merely has ratified them with his juridi
cal recognition and authoritative decision. 

Synthetically we can summarize in three specific sections the power 
of the council. 

a) Before all in relation to its three points of reference. 

In relation to the bishop the power is in itself consultative. As has al
ready been emphasized, "it is of itself consultative," since nothing im
pedes its being in certain cases recognized by the universal or particular 
law as also deliberative. 

In relation to the offices of the diocesan curia, together with the 
bishop it is of a dispositive nature. The presbyteral council is a principal 
structure of the diocese, intervening in its governance, and, for that rea
son, disposing, together with the bishop, what the other organizations 
have to execute. 

In relation to the diocesan presbyterium the power of the council of 
priests is not exclusive since it is not all the presbyterium but only its rep
resentative; for which, it is always possible and even advisable that the 
bishop resort to all the priests in those matters and with those procedures 
that might be established. 

b) Regarding the council's power, the circular letter regarding coun
cils of priests Presbyteri sacra emphasizes that "in general it is the mis
sion of the council to suggest the norms that possibly have to be dictated 
and to propose matters of principle; but not to deal with questions that by 
their nature require discretion in the manner of proceeding, as occurs in 
the designation of offices." (n. 8). 

c) By positive law the council's power is the following: 

- the members of the council have the right to have two of their 
members participate in the provincial council ( c. 443 § 5); 

it must be heard for the convoking of the diocesan synod (c. 461 
§ 1); 

the members of the council of priests have the right to be sum
moned to diocesan synod (c. 463 § 1, 4°); 

- it must be heard in matters of greater importance ( c. 500§ 2); 

- it must be heard to erect, suppress, and substantially modify the 
parishes (c. 515) § 2); 

- it must be heard to establish the norms regarding the use of the 
offerings of the faithful referred to in c. 531; 

- it must be heard to make obligatory the constitution of parish 
pastoral councils (c. 536 § 1); 
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it must be heard for the establishment of new churches (c. 1215 
§ 2); 

it must be heard for the reduction of a church to profane uses 
( C. 1222 § 2); 

- it must be heard for the levying of an ordinary tax on juridical 
persons subject to the diocesan bishop and for the levying of an extraordi
nary tax on other physical and juridical persons ( c. 1263). 

- it must establish, upon proposal of the bishop, the group of par
ish priests, from which two are chosen who, together with the bishop, will 
decide cases of removal of parish priests ( c. 17 42). 4 

4. Cf. L. CHIAPPETTA, Il Cadice di diritto Canonico (Naples 1988), pp. 582-592. 
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Tit. III. Ch. III. The Council of Priests . . .  c. 501 

§ 1.  Membra consilii presbyteralis designentur ad tem
pus, in statutis determinatum, ita tamen ut integrum 
consilium vel aliqua eius pars intra quinquennium 
renovetur. 

§ 2. Vacante sede, consilium presbyterale cessat eiusque 
munera implentura collegio consultorum; intra 
annum a capta possessione Episcopus debet consi
lium presbyterale noviter constituere. 

§ 3. Si consilium presbyterale munus sibi in bonum dioe
cesis commissum non adimpleat aut eodem graviter 
abutatur, Episcopus dioecesanus facta consultatione 
cum Metropolita, aut si de ipsa sede metropolitana 
agatur cum Episcopo suffraganeo promotione anti
quiore , illud diss olvere potest, sed intra annum 
debet noviter constituere. 

§ 1. The members of the council of priests are to be designated for a pe
riod specified in the statutes, subject however to the condition that 
over a five year period the council is renewed in whole or in part. 

§ 2. When the see is vacant, the council of priests lapses and its functions 
are fulfilled by the college of consultors. The bishop must reconsti
tute the council of priests within a year of taking possession. 

§ 3. If the council of priests does not fulfil the office entrusted to it for the 
welfare of the diocese, or if it gravely abuses that office, it can be dis
solved by the diocesan bishop, after consultation with the Metropoli
tan; in the case of a metropolitan see, the bishop must first consult 
with the suffragan bishop who is senior by promotion. Within a year, 
however, the diocesan bishop must reconstitute the council. 

SOURCES: § 2: ES I, 15 § 4; PS 10 

CROSS REFERENCES: 

C OMME NTARY 

Mario Marchesi 

Length of time in office 

Length of time in office in an organization has its importance in rela
tion to its vitality and effectiveness. A mandate that is too short does not 
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guarantee the members the possibility of a practical knowledge of their 
work; a mandate that is too long has the danger that after the initial launch 
it slows down or stagnates. 

The duration of the council of priests had been fixed in practice to 
three years. Canon 501 § 1 provided a renewal (total or partial) at least 
every five years: "The members of the council of priests are to be desig
nated for a period specified in the statutes, subject however to the condi
tion that over a five year period the council is renewed in whole or in 
part." 

Besides the running of the time determined in the statutes, the coun
cil of priests ceases to exist when the see is vacant, or when the council is 
dissolved by the bishop as provided by law. 

The mp Ecclesiae Sanctae had established that the council of priests 
would cease to exist if the see was vacant (I, 15 § 4). This norm was con
firmed by the CIC (c. 501 § 2), with one innovation: its functions pass to the 
college of consultors; the new bishop must constitute another council of 
priests within one year from the moment he takes possession of his office. 

The diocesan bishop can dissolve the council of priests if it does not 
carry out the functions entrusted to it for the good of the diocese or if it 
seriously abuses them. Nevertheless, to avoid abuses, the Code obliges the 
bishop first to consult with the Metropolitan or, if the matter involves the 
same Metropolitan see, with the most senior suffragan bishop. The coun
cil has to be reconstituted within a year ( c. 501 § 3).1 

1. Cf. Comm. 14 (1982), p. 217. 
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Tit. III. Ch. III. The Council of Priests . . .  c. 502 

§ 1 .  Inter membra consilii presbyteralis ab Episcopo 
dioecesano libere nominantur aliqui sacerdotes, nu
mero non minore quam sex nee maiore quam duode
cim, qui collegium consultorum ad quinquennium 
constituant, cui competunt munera iure determi
nata; expleto tamen quinquennio munera sua pro
pria exercere pergit usquedum novum collegium 
constituatur. 

§ 2.  Collegio consultorum praeest Episcopus dioecesa
nus; sede autem impedita aut vacante, is qui ad inte
rim Episcopi locum tenet aut, si constitutus nondum 
fuerit, sacerdos ordinatione antiquior in collegio 
consultorum. 

§ 3. Episcoporum conferentia statuere potest ut munera 
collegii consultorum capitulo cathedrali committan
tur. 

§ 4. In vicariatu et praef ectura apostolica mun era colle
gii consultorum competunt consilio missionis , de 
quo in can. 495 § 2, nisi aliud iure statuatur. 

§ 1. From among the members of the council of priests, the diocesan 
bishop freely appoints not fewer than six and not more than twelve 
priests, who are for five years to constitute the college of consultors. 
To it belong the functions determined by law; on the expiry of the five 
year period, however, it continues to exercise its functions until the 
new college is constituted. 

§ 2. The diocesan bishop presides over the college of consultors. If, how
ever, the see is impeded or vacant, that person presides who in the in
terim takes the bishop's place or, if he has not yet been appointed, 
then the priest in the college of consultors who is senior by ordina
tion. 

§ 3. The Bishops' Conference can determine that the functions of the col
lege of consultors be entrusted to the cathedral chapter. 

§ 4. Unless the law provides otherwise, in a vicariate or prefecture apos
tolic the functions of the college of consultors belong to the council 
of the mission mentioned in can. 495 § 2. 

SOURCES: § 1: cc. 385 § 2, 424, 425 § 1, 426 § 1; CD 27 
§ 2: DPMB 205 
§ 3: cc. 423, 427 
§ 4: C. 302 
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CROSS REFERENCES: cc. 272, 377 § 3, 382 § 3, 404 §§ 1 et 3, 413, 419, 
421 § 1, 422, 430, 485, 494, 833, 4°, 1018 § 1, 2°, 
1277, 1292 § 1, 1295 

C O MME NTARY ------

Mario Marchesi 

The college of consultors 

1. The college of priest consultors can be considered an innovation 
of the Code, which prescribes it as an emanation of the council of priests. 
Nevertheless, it is important to keep in mind that in cc. 423-428 of CIC/ 
1917 an analogous organization was provided to those dioceses in which it 
was not possible to constitute a cathedral chapter. 

The Commission for reform of the CIC was concerned about the 
constitution of this organization because of the difficulty of convoking the 
council of priests in all cases, especially in the most urgent matters: a 
smaller group of persons allows for an easier consultation. In the Plenary 
Session, various issues regarding this organization were developed; a 
member counseled against its creation considering it a duplication of the 
council of priests. Another proposed that its members not be elected from 
among the council of priests, so as to more clearly distinguish the two or
ganizations. On the suggestion of a third member, the last part of c. 502 § 1 
was added, which provided for the extension of the functions of the col
lege past five years until another council was constituted. 1 

The college of consultors is a permanent college of priests, freely 
chosen by the bishop from among the members of the council of priests, 
in a number not less than six and not greater than twelve. Its purpose is to 
assist the bishop in cases established by law and of appointing an adminis
trator of the diocese during an impeded or vacant see. The prescribed du
ration is five years. The Bishops' Conferences can establish that t he 
matters entrusted to this college can continue to be fulfilled by the cathe
dral chapter. 

Paragraph 3 assigns to the Conference the faculty of deciding that 
the functions the Code has entrusted to the college of consultors be attrib
uted possibly to the cathedral chapter. 

Evidently, if the Bishops' Conferences were to make a decision in 
this sense, it would not constitute the college of consultors; therefore, in 

1. Cf. Comm. 5 (1973), p. 230; 14 (1982), pp. 217-218. 
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ecclesiastical organization there can be two forms of college, profoundly 
different regarding the procedure of formation, which nevertheless would 
assume the same work. 

It doesn't seem that the canoncial norm allows for a division of the 
functions attributed to the college of consultors between the college and 
the cathedral chapter. In effect, the Code uses a general expression that 
implies a strict choice between one or the other organization. 

Paragraph 4 provides a special structure for the vicariate and pref ec
ture apostolic. 

To the extent that the law does not offer preceptive dispositions, 
both the methods of designation and the form in which the college per
forms its collaboration are left to the discretion of the bishop. Regarding 
this last point, it seems convenient to have it determined in a regulation. 
Therefore leaving it to the diplomacy ( or whim) of a person or of the mo
ment's situation will be avoided. 

In case a member of the college of consultors stops being a member 
of the council of priests during the time of its mandate he remains none
theless, in his office of consultor. In case a consultor ceases from office 
during the five year term, the diocesan bishop is not obliged to appoint an
other in his place, except when that would result in fewer than the mini
mum members required by the canon. 2 

2. The specific function of the college of consultors provided for by 
the Code are the following: 

- the diocesan administrator needs the consent of this organization 
to be able to proceed ( after the see has been vacant a year) to incardina
tion and excardination, and to grant permission for transfer to another di
ocese ( c. 272); 

- in the special case of c. 377 § 3 it can be consulted "quosdam e 
collegio consultorum" for the appointment of the diocesan bishop or the 
coadjutor bishop; 

- it receives apostolic letters upon the diocesan bishop taking pos
session of his office, and likewise in the case of the coadjutor bishop 
when the diocesan bishop is impeded (c. 382 § 3 and 404 §§ 1 and 3); 

- when the see is impeded, and when that which is prescribed in 
§ 1 of c. 413 is not possible, it is their responsibility to elect a priest who 
will govern the diocese (c. 413 § 2). 

- when the see is vacant and if there are no auxiliary bishops, and 
if the Holy See has not provided otherwise, it assumes the governance of 
the diocese ( c. 419) and it must choose a diocesan Administrator within 
eight days from the notice of the vacancy of the see ( c. 421 § 1 ); 

2. Cf. Comm. 15 (1984), pp. 240-241. 
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- it informs the Holy See of the death of the diocesan bishop when 
there is no auxiliary bishop ( c. 422); 

- it receives the possible renunciation from office of the diocesan 
administrator. In this case ( and in the case of the death of the administra
tor) it must select another, pursuant to c. 421 (cf. also c. 430); 

- the diocesan administrator (not the bishop) must obtain its con
sent for the removal of the chancellor and the notaries of the curia 
(c. 485); 

- it must be heard for the appointment of the diocesan financial of
ficer (c. 494 § 1) and for his removal (ibid. § 2); 

- it receives the profession of faith of the diocesan administrator 
(c. 833,4°); 

- the diocesan administrator must obtain its consent to issue di
missorial letters to secular clerics who must receive holy orders (c. 1018 
§ 1,2°); 

- it must be heard by the bishop for financial administrative acts of 
a certain value. The bishop has to obtain its consent for extraordinary ad
ministrative acts, besides those specially indicated by the universal law or 
the founding statutes ( c. 1277); 

- the diocesan bishop must obtain its consent to alienate goods 
(whose value is between the minimum and maximum amounts as estab
lished by the Bishops' Conference) of juridical persons not subject to their 
own ordinary, when the statutes do not indicate a competent authority. Its 
consent is also required for the alienation of the goods of the diocese 
(c. 1292 § 1; cf. c. 1295). 
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503 

Tit. III. Ch. IV. Chapters o
f 
Canons 

CAPUT IV 

De canonicorum capitulis 

CHAPTER IV 

Chapters of Canons 

c. 503 

Capitulum canonicorum, sive cathedrale sive collegiale, 
est sacerdotum collegium, cuius est functiones liturgicas 
sollemniores in ecclesia cathedrali aut collegiali 
persolvere ; capituli cathedralis praeterea est munera 
adimplere, quae iure aut ab Episcopo dioecesano ei com
mittuntur. 

A chapter of canons, whether cathedral or collegiate, is a college of 
priests, whose role is to celebrate the more solemn liturgical functions in 
the cathedral or the collegiate church. It is for the cathedral chapter, be
sides, to fulfil those roles entrusted to it by law or by the diocesan bishop. 

SOURCES: c. 391 § 1; SCB-SCCong Let., 19 iul. 1972; DPMB 205 

CROSS REFERENCES: cc. 113 § 2, 114-116, 834, 836, 840, 443 § 5, 463 
§ 1, 3°, 502 § 3 

COMMENTARY -------

Fernando Loza 

l. The institution of the chapter. The chapter of the Code that begins 
with this canon establishes in eight canons the new configuration of the 
cathedral chapters, pursuant to the provisions of Vatican Council II 
(CD 27 and PO 7). 

The Code profoundly reforms the nature and competencies of the ca
thedral chapter that the CJC/1917 had. The abandoning of the beneficial 
system (PO 20 and c. 1272); the creation of the council of priests as the 
"senate of the bishop" ( c. 495 § 1) and of the college of consul tors substan-
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tially affected the institution, which has been configured, almost ex nova, 
by the present codification. 

Far from useless nostalgia and yearnings for the past-however justi
fied-the new legal reality must be followed to revitalize the chapters, pur
suant to the prescriptions and possibilities that the legislator sanctions. 

Pursuant to Pastor Bonus 97 the questions relative to the chapter of 
canons, which are the competence of the Apostolic See, fall under the 
competence of the Congregation for the Clergy. 

2. The present canon distinguishes two kinds of chapters: the cathe
dral chapter, which has its see in a cathedral or co-cathedral church; and 
the collegial chapter, in a collegiate church. 

3. The nature of the chapter is defined thus: "it is a college of 
priests." Therefore, it is a juridical person, collegial and public ( cf. cc. 113 
§ 2; 114-116). Because it says "of priests," deacons cannot belong to the 
chapter; but those that have an episcopal character, e.g., the auxiliary 
bishop, can. 1 

4. The canon determines with precision that its own specific purpose 
is "to celebrate the most solemn liturgical functions." This is its reason for 
being, its permanent and necessary mission. Thus, the chapters are prima
rily bound to liturgical worship; namely, to the sanctifying function of the 
Church "in the sacred liturgy, which is indeed seen as an exercise of the 
priestly office of Jesus Christ" (c. 834). This is its extremely noble mission: 
to give to God the most solemn public worship, with the greatest liturgical 
dignity and perfection. 

Such function and purpose, which the chapters have had secularly in 
history, remains and is reinforced by the current law in the life of the 
Church. The chapters are intended to be a model liturgical institution. The 
strict fulfillment of its functions of worship can and should convert them 
into a genuine paradigm of liturgical life and pastoral conduct both in the
ory and practice for the entire diocesan church. 

5. Divine worship is not only the Eucharistic Sacrifice; it also en
compasses the administration of the sacraments ( c. 840), and is necessar
ily bound to the "ministry of the word" ( c. 836) "by which faith is born and 
nourished" (ibid.). Hence, the function of worship of the chapters includes 
the preaching of the divine word, within and outside of the liturgy, and the 
careful preparation and administration of the sacraments in the cathedral 
or collegial church. 

6. The canon adds other possible competencies of the chapter: "to 
perform those offices that the law or the diocesan bishop entrusts to 
them"; 

1. Cf. Comm. 14 (1982), p .  215. 
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a) A iure, the cathedral chapters must be summoned to the provin
cial council (c. 443 § 5); to the diocesan synod " [they] are to be summoned 
to the diocesan synod as members and they are obliged to participate in it 
... the canons of the cathedral church" ( c. 463 § 1, 3°); another possibility 
is that the functions of the college of consultors be entrusted by the Bish
ops' Conference to the cathedral chapter ( c. 502 § 3). 

b) Regarding the offices that the diocesan bishop can entrust to the 
chapter, there are various and abundant possibilities, according to the cir
cumstances and needs of the diocese. Because it is the express will of the 
legislator that the canons be a college of priests qualified by their doc
trine, integrity of life, and meritorious ministerial experience ( c. 509), it 
seems clear that in them the bishop has candidates suitable for the func
tions of diocesan governance, teaching functions in the seminary, liturgi
cal pastoral activity, etc. 
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Capituli cathedralis erectio, innovatio aut suppressio 
Sedi Apostolicae reservantur. 

The establishment, alteration or suppression of a cathedral chapter is re
served to the Apostolic See. 

SOURCES: c. 392 

CROSS REFERENCES: c. 361, 503 

COMME NTARY -------

Fernando Loza 

1. The canonical tradition (CJC/1917, c. 392) is preserved with re
spect to the only competent authority to establish, suppress, or alter the 
fundamental structure of a cathedral chapter: only the Apostolic See can 
do so; it is the competence of the Congregation for the Clergy ( cf. PB 97). 
The collegial chapter, however, is no longer subject to this reservation. 

2. The lack of vitality that some chapters have been suffering is not, 
of itself, a sufficient reason to ask for them to be suppressed. When possi
ble, a better solution seems to be to revitalize them according to the cur
rent canonical norms. 

What is precisely reserved to the Apostolic See is strictly their estab
lishment, suppression, and alteration, which indicates that, according to 
the intent of the legislator, the chapters continue to have a reason for 
being and have importance in the divine worship of the Church. 

3. It should not be forgotten that the canonical institution has for 
centuries maintained the dignity and splendor of divine worship in cathe
dral and collegial chapters. Remember, for example, their sponsorship and 
contribution to the historical-cultural patrimony, sacred music, and sacred 
art in general (liturgical ornaments, sacred vessels, altarpieces, sculp
tures, paintings, etc.), of the highest artistic value and profound religious 
meaning. A good model and example for the present chapter is to preserve 
those treasures of art and faith of so many generations; and, whenever 
possible, put them to the use intended when they were created and do
nated: divine worship. Of course, it does not seem very suitable to leave 
them as mere "museum pieces," when they can be, and should be, at the 
service of the splendor and dignity of the worship of God. 

Regarding the care, use, and assignment of the historico-artistic pat
rimony of divine worship, the Circular Letter of the SCCong of April 11, 
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1971, 1 is important. In this document the norms and criteria are deter
mined regarding sacred buildings and goods: "the illustrious testimony of 
the piety of the people towards God ... of the life and history of the 
Church." Regarding the selection of new works and objects of worship in 
the churches, "aim for the genuine importance of art, which fosters faith 
and piety" (ibid., no. 1). Regarding "the ancient works of sacred art, al
ways and everywhere care for them, so that they most excellently serve di
vine worship and help the active participation of the people of God in the 
sacred liturgy" (ibid. , no. 2). 

1. AAS 63 (1971), pp. 315-317. 
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Unumquodque capitulum, sive cathedrale sive collegiale, 
sua habeat statuta, per legitimum actum capitularem 
condita atque ab Episcopo dioecesano probata; quae sta
tuta ne immutentur neve abrogentur nisi approbante 
eodem Episcopo dioecesano. 

Every chapter, whether cathedral or collegiate, is to have its own statutes, 
established by lawful capitular act and approved by the diocesan bishop. 
These statutes are not to be changed or abrogated except with the ap
proval of the diocesan bishop. 

SOURCES: c. 410 §§ 1 et 2; SCCouncil Litt. circ., 25 iul. 1923 (AAS 15 
[1923] 453) 

CROSS REFERENCES: cc. 94-95, 119 

COMME NTARY -------

Fernando Loza 

1. Three prescriptions are established: the obligation that every 
chapter have its own statutes; that they be established by "a lawful act of 
the chapter"; and their necessary approval be obtained from the bishop, 
both for acquiring legal effect and their possible modification or abroga
tion. 

2. Regarding the establishment of the statutes, keep in mind what 
c. 94 says about the obligations that are implied for the corporation ( chap
ter college, in this case) and for each one of its members. 

With respect to "collegial acts," see the new regulations that c. 119 
establishes; and especially what is provided in its no. 3° : "that which af
fects all as individuals must be approved by all." It is evident that certain 
provisions of the statutes bind each and every one of the chapter mem
bers. Therefore, it is a demand on the person and his freedom to require, 
as does the norm, a unanimous vote regarding the considerations that can 
affect, for example, acquired goods and rights, or other important obliga
tions. 

3. The statutes 

a) They must be faithful to the new regulations of the Code. 

b) They can preserve and integrate many prescriptions of the former 
statutes as long as they are compatible with the new legal configurations, 
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which perhaps for centuries have promoted the life of the chapter and 
have shown themselves to be useful and fruitful for chapter activity. 

c) With time and experience, they can be perfected, likewise in light 
of what other chapters have been productively and usefully establishing 
and realizing; they can be, therefore, corrected and modified in a way that 
time and experience, their own and that of others, has shown to be unsuit
able or perfectible. 

4. The required approval of the statutes by the diocesan bishop is 
also necessary for their modification or abrogation. Such episcopal ap
proval is what gives the statutes legal effect. It amounts to promulgation 
as a law for the chapter and its members ( c. 94 § 3). 

5. Regulation: Although the Code does not prescribe it, it is very im
portant for the chapter also to establish its own Regulations, which, pur
suant to c. 95, regulate more specific matters regarding chapter life and 
activity, and which, by their nature, do not have an appropriate place in 
the statutes. Such Regulations can determine and detail, for example, the 
periodicity, procedure, and place of chapter meetings; the terms of presi
dency for ordinary and extraordinary liturgical celebrations; norms of 
presidency, etc. 

For legal effect and modification of such Regulations approval of the 
diocesan bishop is not required, although it would be important that his 
criterion and possible observations on the subject be sought. 

Likewise it could be opportune for each chapter to have its own Li
turgical Directory for acts of worship, which is its primary function 
(c. 503). 
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§ 1. Statuta capituli, salvis semper fundationis legibus, 
ipsam capituli constitutionem et numerum canonico
rum determinent; definiant quaenam a capitulo et a 
singulis canonicis ad cultum divinum necnon admi
nisterium persolvendum sint peragenda; decernant 
conventus in quibus capituli negotia agantur atque, 
salvis quidem iuris universalis praescriptis, condi
ciones statuant ad validitatem liceitatemque nego
tiorum requisitas. 

§ 2. In statutis etiam definiantur emolumenta, tum stabi
lia tum occasione perfuncti muneris solvenda nec
non, attentis normis a Sancta Sede latis, quaenam 
sint canonicorum insignia. 

§ 1. The statutes of a chapter, while preserving always the laws of the 
foundation, are to determine the nature of the chapter and the num
ber of canons. They are to define what the chapter and the individual 
canons are to do in carrying out divine worship and their ministry. 
They are to decide the meetings at which chapter business is con
ducted and, while observing the provisions of the universal law, they 
are to prescribe the conditions required for the validity and for the 
lawfulness of the proceedings. 

§ 2. In the statutes the remuneration is also to be defined, both the fixed 
salary and the amounts to be paid on the occasion of discharging the 
office; so too, having taken account of the norms laid down by the 
Holy See, the insignia of the canons. 

SOURCES: § 1: cc 411 §§ 1 et 2, 412-422 
§ 2: cc. 409, 420, 421 § 2, 422; SCCong Litt. circ., 30 oct. 1970 
(AAS 63 [1971] 314-315); Signatura Decisio, 26 iun. 1971 

CROSS REFERENCES: cc. 94, 119 

COMME NTARY -------

Fernando Loza 

l. Importance of the statutes. The legislator, with the highest respect 
for the internal autonomy of the chapters, leaves in their hands the key in
strument so that they themselves configure their life and ecclesial work 
within the established legal context: the elaboration of their own statutes. 
Thus there is a wide margin for initiative and creativity for each chapter, 
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according to its idiosyncrasies, traditions, and historical and present pecu
liarities; but always subject to the common and particular law that each 
Bishops' Conference can establish. 

2. The foundational laws. Before determining the basic and funda
mental content of the statutes, the norm poses a categorical phrase: 
"while preserving always the laws of the foundation." J. Sanchez correctly 
comments: "Respect for foundational laws is a constant preoccupation of 
canonical legislation. With the complete restructuring of the subject, it 
would not be unusual that one or several foundational laws not agree with 
the created situation simply because the situation was different when they 
were made. In this probable case, given the categorical statement of re
spect toward these laws, we believe that the best and, in many cases, per
haps the only possible way out is an appeal to the Apostolic See for its 
decision." 1 

3. Content of the statutes. The canon enumerates and establishes as 
a precept, in its § 1, the fundamental content that must make up the stat
utes. Besides those that are enumerated, it will be important to establish 
specific statutory norms regarding other important issues: obligations of a 
chapter regarding Eucharistic celebration or prayer/chant of the Liturgy of 
the Hours; residency, vacations, retirement and resignations of canons; 
rights for funerals and burial; preservation and usufruct of the patrimony 
of the chapter and of the cathedral and collegiate church (e.g., participa
tion in profits). These and other similar issues must be clearly regulated in 
the statutes. 

Regarding the conditions required for the validity and lawfulness of 
the acts, what the statutes add must be harmonized with the provisions of 
C. 119. 

4. Remunerations. It is only just that the canons receive remunera
tion for their work in office, without detriment to what else they may re
ceive from other offices. 

The Code does not regulate such remunerations (as did the CIC/1917 
with a complicated and even trivial set of regulations). But the norm does 
establish that there are "to be defined, both t he f ixed salary and the 
amounts to be paid on the occasion of discharging the office"(§ 2). The 
quantity and proper portion of those recompenses are to be determined 
"in the statutes" (ibid.). Therefore, it is a subject of statutory preceptive 
determination. Regarding remuneration, the following will have to be kept 
very much in mind: 

a) the "laws of the foundation"; 

b) everything that book V of the Code establishes; 

1. J. SANCHEZ, commentary on c. 506, in Salamanca Com, p. 273. 

1229 



c. 506 Bk. II. Pt. II. Sect. II. Particular Churches . . .  LOZA 

c) everything determined by the respective Bishops' Conference and 
the legislation of the diocese itself; 

d) acquired rights. 

Because the economic question is always a delicate subject suscepti
ble to supposed or real grievances, the requirements of justice will have to 
be observed scrupulously. It is not giving everyone the same, but render
ing to each his due. Total egalitarianism, besides being impossible, would 
be unjust, and, therefore, it cannot be Christian or rooted in the Gospel. 

Given the complexity of the issue, it seems necessary, or at least very 
important, that the establishment of statutes regarding renumerations be 
preceded by a thorough study of the juridical elements ( canonical and 
civil) that must be kept in mind and harmonized in fairness. It will always 
be good that, regarding that prior study, there be an honest dialogue be
tween the chapter and the diocesan bishop. 

We think J.I. Arrieta's observation on the subject is relevant indeed: 
"The suppression of the beneficial system, supported by Vatican Council II 
(PO 20), implies in general terms a good modification of the economic 
context in which the chapter is now situated, which in some way will have 
to be adapting the provisions of book V. Nevertheless, within the tempo
rary regimen, the possible rights acquired by the members of the chapter 
should be respected, and also attention should be paid to the diversity of 
possessory titles that in each case can be adduced regarding patrimonial 
goods that the chapter administers, and which entail a different juridical 
treatment, keeping in mind the juridical system of each State. "2 

5. Insignias of the canons. Because it is the primary function of the 
chapter to profess to God a most solemn liturgical worship ( c. 503), it is 
logical that the canons use special and suitable vestments for such wor
ship. Throughout history, the tastes and sensibilities of the ages have been 
excessively ornate regarding the so called "choral dress or habit." 

The norm preserves the habit, leaving its specific determination to 
the statutes of each chapter, but providing that it has to be "in agreement 
with the norms given by the Holy See" (§ 2). Regarding the vestes corales, 
there are several normative documents that regulate that subject. They 
are: the Instruction Ut sive sollicite of the Papal Secretariat, dated March 
31, 1969.3 In fulfillment of this Instruction, the SCCong published the Cir
cular Letter Per instructionem, "Ut sive sollicite": De reformatione 
vestium choralium, 4 dated October 30, 1970. Finally, the Sacred Congre
gation for Clergy, on March 18, 1987, published another Circular Letter, De 
canonicorum vestibus choralibus insignibusque, 5 by which it confirmed 

2. J.I. ARRIETA, commentary on cc. 503-507, in Pamplona Com. 
3. AAS 61 (1969), pp. 334-340. 
4. AAS 63 (1971), pp. 314-315. 
5. Comm. 19 (1987), pp. 12-13. 
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the provisions of the prior circular Letter, and urged its observance and 
regulated in a more detailed way the use of the choral vestments. 

From the cited documents is drawn the current regulation of the spe
cific use of the choral habit: 

- all privileges for the canons are abolished, even those hundreds 
of years old and immemorial, regarding the use of insignias and pontifical 
emblems (Circular Letter, October 30, 1970, no. 1); 

- the color purple of the cape is only lawful for the canons who 
have an episcopal character (Circular Letter, October 30, 1970, no. 2); 

- the remaining canons will use a black cape or ash colored, with 
purple trimming (ibid.); 

- the chapters, with the consent of the bishop, can request ( of the 
CC) the faculty of using a light purple colored cape. This faculty will be 
granted "in singulis casibus" (Circular Letter, March 18, 1987, no. 3); 

- the choral vestment can only be used inside the church ( cathe
dral or collegiate) and in liturgical celebrations. Outside of these 
churches, it is only lawful for them to be used by canons whom the bishop 
designates to represent him in certain circumstances (Circular Letter, 
March 18, 1987, no. 4); 

- the canons who possess an honorific title granted by the Holy See 
may not use as a choral habit the emblems and insignias proper to that 
title (Circular Letter, March 18, 1987, no. 5). 
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§ 1. Inter canonicos habeatur qui capituli praesit, atque 
alia etiam constituantur officia ad normam statuo
rum, ratione quoque habita usus in regione vigentis. 

§ 2.  Clericis ad capitulum non pertinentibus, committi 
possunt alia officia, quibus ipsi, ad normam statuo
rum, canonicis auxilium praebeant. 

§ 1. Among the canons there is to be one who presides over the chapter. 
In accordance with the statutes other offices are also to be estab
lished, account having been taken of the practice prevailing in the re
gion. 

§ 2. Other offices may be allotted to clerics not belonging to the chapter, 
so that, in accordance with the statutes, they may provide assistance 
to the canons. 

SOURCES: § 1: c. 393 § 1; Pius PP. XI, m. p. Bibliorum scientiam, 27 apr. 
1924 (AAS 16 [1924] 180) 
§ 2: C. 393 § 2 

CROSS REFERENCES: cc. 118, 147, 157, 164-179, 509 § 1 

COMME NTARY -------

Fernando Loza 

l. The president of the chapter 

a) This norm prescribes that there has to be ("habeatur") a canon 
who presides over the college. The presidency is the most important office 
of the chapter. The function of the president is to direct and coordinate 
the activities of the chapter ad normam iuris; to moderate meetings; to 
assure compliance with the statutes and regulations; to represent the 
chapter; and to act in its name, pursuant to c. 118. He has no jurisdiction 
over the canons; he is only prim us inter pares. He will be called President 
or, according to traditional uses, Dean or any other similar title. 

b) Designation of the president: The divergences of interpretation of 
this canon and c. 509 § 1 led to putting a question to the PCILT. The for
mula of dubious purpose was, "whether it is required to elect the presi
dent of a chapter of canons in the light of c. 509." The response was: 
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negative. 1 This meant that c. 509 § 1 does not impose, as the only form of 
designation of the president, the elective system; other methods are per
mitted, according to the statute and the present usage in the region, for 
example, if, by lawful custom or tradition, or by a statutory norm, the des
ignation of the president is by free episcopal appointment, or it falls to the 
most senior canon of the chapter, or is determined by the foundational 
law, etc. (cf. c. 147). 

Likewise in the designation of president, acquired rights will have to 
be respected, when there already exists a President or Dean, lawfully des
ignated or elected prior to the present regulations ( cc. 4 and 9). 

2. Other offices. Except for the president and penitentiary canon 
(c. 508), the Code does not specify what they have to be (as the CJC/1917 
did); but they "will be designated" ("constituantur"), pursuant to the stat
utes and the current usage in the region. This is one more proof that the 
legislator is showing respect for the local traditions proper to each chap
ter. 

The constitution and name of those other canonical offices can be 
opportunely inspired in the former discipline and local tradition, for ex
ample, theologian, prebendary, doctoral, prefect of ceremonies, master of 
the chapel, church warden, secretary, treasurer, etc. 

3. Paragraph 2 likewise provides that to "other clerics" (they can be, 
therefore, deacons), not belonging to the chapter, various offices can be 
entrusted that "aid the canons" in their chapter functions. The designation 
for such auxiliary offices corresponds to the bishop, pursuant to c. 157. For 
their appointment, it is not required to obtain the opinion of the chapter. 

1. May 20, 1989, in AAS 81 (1989), p. 991. 
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§ 1.  Paenitentiarius canonicus tum ecclesiae cathedralis 
tum ecclesiae collegialis vi officii habet facultatem 
ordinariam, quam tamen aliis delegare non potest, 
absolvendi in foro sacramentali a censuris latae sen
tentiae non declaratis, Apostolicae Sedi non reser
vatis, in dioecesi extraneos quoque, dioecesanos 
autem etiam extra territorium dioecesis. 

§ 2. Ubi deficit capitulum, Episcopus dioecesanus sacer
dotem constituat ad idem munus implendum. 

§ 1. The canon penitentiary both of a cathedral church and of a collegiate 
church has by law ordinary faculties, which he cannot however dele
gate to others, to absolve in the sacramental forum from latae senten
tiae censures which have not been declared and are not reserved to 
the Apostolic See. Within the diocese he can absolve not only dioce
sans but outsiders also, whereas he can absolve diocesans even out
side the diocese. 

§ 2. Where there is no chapter, the diocesan bishop is to appoint a priest 
to fulfil this office. 

SOURCES: § 1: c. 401 § 1 

CROSS REFERENCES: cc. 132 § 1, 147, 157, 478 § 2, 966, 968, 970, 1331-
1333, 1341-1342, 1354 § 3, 1358, 1367, 1370 § 1, 
1378 § 1, 1382, 1388 § 1 

COMME NTARY -------

Fernando Loza 

1. One of the offices expressly prescribed by the norm is the "canon 
penitentiary." His function is very important as special minister of the sac
rament of penance, with special faculties for such ministry. 

The bishop must designate him (cc. 147, 157, 966 and 968 § 1) from 
among the members of the chapter, both for cathedral and collegiate 
churches. If a suitable preparation is required to grant the faculty of hear
ing confessions (c. 970), this requirement is greater in the penitentiary's 
case: it will be important to choose an exemplary priest, experienced and 
prudent, with a good theological and canonical formation. 

a) Because of his off ice he has "ordinary faculty, not delegable" 
(cf. c. 132 § 1). It is expressly denominated faculty and not power of juris-
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diction ( with greater terminological and conceptual strictness than had 
c. 872 CIC/1917), since pure sacramental absolution is not strictly an act 
of "power of governance" (c. 129 § 1). 

b) The scope of such faculty is exclusively within the sacramental fo
rum; its object and special subject (besides the pardoning of sins) is the 
absolution of censures latae sententiae. These censures are: excommuni
cation, suspension, and interdict (cc. 1331-1333). But on the condition 
that they have not been declared by judgment or decree (cc. 1334 § 1, 
1341-1342) nor reserved to the Holy See (cc. 1354 § 3, 1367, 1370 § 1, 1378 
§ 1, 1382, 1388 § 1, 1358). 

Regarding the jurisdictional nature of the act of the remission of 
such censures within the sacramental forum see commentary on c. 1355 
§ 2. 

c) The beneficiary subjects of this faculty are all the diocesan faith
ful, if they go to their own penitentiary, even being out of the territory of 
the diocese; and all those who are within the diocese. 

2. To avoid the dangerous confusion and mixing between the exter
nal forum and the internal sacramental forum, c. 4 78 § 2 provides that the 
office of penitentiary is incompatible with those of the vicar general and 
episcopal vicar. For the same reason, although the norm does not explic
itly mention it, it is also incompatible with the work of the judicial vicar 
(cc. 391 § 2 and 1420 §§ 1 and 2). The principle of incompatibility among 
offices is sanctioned in c. 152. 

3. Paragraph 2 emphasizes the clear intent of the legislator to facili
tate and guarantee the faithful recourse to the sacrament of penance, es
pecially in cases of certain censures. Therefore the canon provides that, 
where there is no cathedral or collegiate church, the bishop must appoint 
"a priest who performs the same function." He will be able to be called 
"penitentiary, "  since he has the same faculties of the canon penitentiary. 

4. The intention of the norm makes it advisable for the penitentiary 
to have a known, fixed see, and to be accessible at convenient days and 
times so that the penitents can easily go to him, pursuant to c. 986 § 1. Re
garding this point it is interesting to see what c. 401 § 2 CIC/1917 estab
lished; it is a useful reference: "he must remain in the confessional of the 
chapter church to which he has been assigned for the time that in the judg
ment of the bishop is the most opportune for the convenience of the faith
ful, and to be available for the confession of all who go to him, though it 
be during divine offices." 
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§ 1. Episcopi direcesani, audito capitulo, non autem Ad
ministratoris direcesani, est omnes et singulos con
ferre canonicatus, tum in ecclesia cathedrali tum in 
ecclesia collegiali, revocato quolibet contrario privi
legio ; eiusdem Episcopi est confirmare electum ab 
ipso capitulo, qui eidem prresit. 

§ 2. Canonicatus Episcopus direcesanus conferat tantum 
sacerdotibus doctrina vitreque integritate prrestanti
bus, qui laudabiliter ministerium exercuerunt. 

§ 1. It belongs to the diocesan bishop, after consultation with the chapter, 
but not to the diocesan Administrator, to bestow each and every can
onry both in the cathedral church and in a collegiate church; any priv
ilege to the contrary is revoked. It is also for the diocesan bishop to 
confirm the person elected by the chapter to preside over it. 

§ 2. The diocesan bishop is to appoint to canonries only priests who are 
of sound doctrine and life and who have exercised a praiseworthy 
ministry. 

SOURCES: § 1: c 403, CodCom Resp., 26 nov. 1922 (AAS 15 [1923] 128); 
CodCom Resp. III, 10 nov. 1925 (AAS 17 [1925] 582); SC
Council Resol., 4 mar. 1933 (AAS 27 [1935] 341-344); SC
Council Resol., 15 iun. 1940 (AAS 33 [1941] 333-334) 
§ 2: C. 404 §§  1 et 2 

CROSS REFERENCES: cc. 17, 146-147, 157, 376, 381, 507 

C O MME NTARY -------

Fernando Loza 

1. The explicit intent of the legislator is made clear that the appoint
ment of each and every one of the canons is within the exclusive compe
tence of the diocesan bishop. It was the express intent of Vatican Council 
II ( CD 28) to suppress every right or privilege that could restrict the free
dom of the bishop in choosing offices for his priests. Such conciliar intent 
was included and regulated in Ecclesiae Sanctae I, 18 § 1, by suppressing 
all prior privileges that "have been given to physical or moral persons with 
the right to elect, nominate or present to any non-consistorial benefice" 
(ibid.). 

Pursuant to this pre-Code regulation, the present canon specifically 
sanctions: "any privilege to the contrary is revoked." 
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2. In accordance with cc. 14 7 and 157, this norm establishes that only 
the diocesan bishop can confer canonries, with the express exclusion of 
the diocesan administrator. The formulation is so clear and specific in its 
text and context ( c. 17) that it does not allow, in our judgment, any expan
sive interpretation for others to appoint canons: the legislator grants said 
competency exclusively to the "diocesan bishop" strictly speaking ( cc. 376 
and 381 § 1). 

Before bestowing canonries, the bishop must listen to the opinion of 
the chapter. It is preceptive to do so, but its judgment is not binding. 

3. Regarding the designation of the president of the chapter, see the 
commentary on c. 507 § 1: whether he has been elected by the chapter, or 
is determined by the statutes of foundational law, "it is for the Bishop" to 
confirm the candidate in his presidential office. 

We believe that the diocesan Administrator is not competent to con
firm the president because the original Latin text of the canon seems to 
exclude him: "eiusdem Episcopi est ... " In our judgment , the eiusdem af
fects and identifies the only competent subject that the norm classifies: 
"Episcopi dioecesani ... non autem Administratoris diocesani, est ... " Such 
subject (with the explicit exception attached) is the only office holder of 
dual competence: to appoint canons and confirm the president. 

4. Paragraph 2 imposes on the bishop the obligation of appointing 
canons from among priests with qualities and merit that the norm itself 
specifies: of sound doctrine and life and who have exercised praiseworthy 
ministry. The tenor of the canon is very meaningful: "is to appoint to can
onries only priests who ... " By virtue of the requirement of "having exer
cised a praiseworthy ministry, "  the norm excludes from appointment as 
canon a recently ordained priest. The express intent of the legislator is 
clear that every chapter be a prestigious college of priests qualified by 
their doctrine, exemplary life, and ministerial experience. 

5. Since the Code does not regulate anything about taking possession 
of the canonries (which was preceptive in the CIC/1917, c. 405 § 1), it is 
not presently necessary or obligatory. It seems clear that the episcopal se
lection of canonry and the attached office is sufficient for possession of 
the canonical rights and duties pertaining thereto (c. 146). 

The particular law or the statutes will determine whether such tak
ing of possession has to be done and how. 

6. Likewise, no canon exists that establishes whether the canonries 
have to be conferred in perpetuum or ad tempus (fixed) of simply du
rante munere (vicars, rector of the seminary, etc.). 

It remains, therefore, to the prudent determination of the diocesan 
bishop. On this point , nevertheless, he will have to keep in mind the foun
dational law and acquired rights. 
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7. Regarding the appointment of honorary canons, the code regulates 
nothing about it. In the drafting of codifications, it was preferred to ref er 
the question to the determination of the particular statutes. 1 Their possi
ble appointment (cf. CIC/1917, c. 406) is the exclusive competence of the 
diocesan bishop, pursuant to the present canon. 

1. Comm. 13 (1981), pp. 137-138, sub c. 325. 
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Tit. III. Ch. IV. Chapters o
f 
Canons c. 510 

§ 1.  Capitulo canonicorum ne amplius uniantur paroe
ciae; quae unitae alicui capitulo exstent, ab Epis
copo dioecesano a capitulo separentur. 

§ 2.  In ecclesia, quae simul sit paroecialis et capitularis, 
designetur parochus, sive inter capitulares delectus, 
sive non qui parochus omnibus obstringitur officiis 
atque gaudet iuribus et facultatibus quae ad normam 
iuris propria sunt parochi. 

§ 3. Episcopi dioecesani est certas statuere normas, quibus 
officia pastoralia parochi atque munera capitulo pro
pria debite componantur, cavendo ne parochus capitu
laribus nee capitulum paroecialibus functionibus 
impedimento sit; conflictus, si quidam habeantur, diri
mat Episcopus dioecesanus, qui imprimis curet ut fide
lium necessitatibus pastoralibus apte prospiciatur. 

§ 4. Quae ecclesiae, paroeciali simul et capitulari, confe
rantur eleemosynae, praesumuntur datae paroeciae, 
nisi aliud constet. 

§ 1. Parishes are no longer to be united with chapters of canons. Those 
which are united to a chapter are to be separated from it by the dioc
esan bishop. 

§ 2. In a church which is at the same time a parochial and a capitular 
church, a parish priest is to be appointed, whether chosen from the 
chapter or not. He is bound by all the obligations and he enjoys all the 
rights and faculties which by law belong to a parish priest. 

§ 3. The diocesan bishop is to establish certain norms whereby the pasto
ral duties of the parish priest and the roles proper to the chapter are 
duly harmonised, so that the parish priest is not a hindrance to capit
ular functions, nor the chapter to those of the parish. Any conflicts 
which may arise are to be settled by the diocesan bishop, who is to 
ensure above all that the pastoral needs of the faithful are suitably 
provided for. 

§ 4. Alms given to a church which is at the same time a parochial and a ca
pitular church, are presumed to be given to the parish, unless it is es
tablished otherwise. 

SOURCES: § 1: ES I, 21 § 2 
§ 2: c. 415 § 1; SCCouncil Resol., 17 mar. 1917 (AAS 9 [1917] 
384-394); SCCouncil Resol., 19 feb. 1921 (AAS 14 [1922] 
551-554); ES I, 21 § 2 
§ 3: C. 415 §§ 1 et 4 
§ 4: C. 415 § 2,5° 

CROSS REFERENCES: cc. 520 § 1, 523, 682 § 1 
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COMME NTARY -- - - - -

Fernando Loza 

1. The canon substantially modifies the discipline of the CJC/1917 (in 
its cc. 415f f and 1423 § 2) that contemplated three cases of union
relationship between the chapter and the parish: 

a) full union so that the chapter collegially exercises the functions of 
parish priest, as collegial holder of the office; 

b) the office of parish priest corresponded by law to one of the can
ons, annexed to his prebend (e.g., Dean, Abbot); 

c) although the chapter and the parish were juridically independent, 
the church itself was at the same time parochial and capitular. 

2. Already Ecclessiae Sanctae I, 21 § 2 prohibited further associating 
of parishes and chapters and prescribed that those thus united be sepa
rated. 

This temporary norm is included and regulated now with greater pre
cision by this canon, pursuant to the prohibition established in c. 520: "A 
juridical person may not be a parish priest" (with the exception that the 
same norm adds). 

The present canon specifically establishes 

a) that, afterwards, canonical chapters and parishes shall not be 
united; 

b) that those still united "are to be separated from it" by the diocesan 
bishop. It is no longer required that the bishop consult the chapter and the 
council of priests (as the temporary norm ES 1, 21 § 2 required). 

3. Paragraph 2 of the canon contemplates the only legal and factual 
method, the same church, "which is at the same time a parochial and a ca
pitular church." In such cases (which are the most frequent) the bishop 
must appoint a parish priest, with all the rights and duties of the office. 
Such a parish priest can be either one of the capitular priests or any other 
priest. It seems necessary, as parish priest of a cathedral or collegial tem
ple, to appoint a priest qualified by his knowledge, integrity of life, and 
ministerial experience. 

4. The fact that the same church is the see of the parish and of the 
chapter can cause certain situations of collision or possible conflicts. The 
norm, with wise prudence and foresight, turns to the bishop "to establish 
certain norms," in which they are determined with precision and "are duly 
harmonised" with the obligations and functions proper to the parish priest 
and chapter. As a conflict can arise in spite of such clear and certain 
norms, the bishop will resolve it. And the same norm offers a criterion of 
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solution. The primary concern is "the pastoral needs of the faithful." This 
criterion must prevail over other possible capitular reasons, as long as 
the genuine rights of the chapter, which, as well as those of the parish 
priest and parish, the bishop must defend and guarantee, pursuant to the 
law ( common and particular) and with his prudence of governance. 

5. In § 4 the norm establishes a legal presumption regarding "alms." 
We think that in the term alms is included any type of offering or dona
tions (cc. 222 § 1 and 1261). 

The intentions of the donor should always prevail and be scrupu
lously respected; but unless he or she states otherwise, it is presumed that 
such offers or alms are intended for the parish. 
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CAPUT V 
De consilio pastorali 

CHAPTER V 
The Pastoral Council 

LOZA 

In singulis dioecesibus, quatenus pastoralia adiuncta id 
suadeant, constituatur consilium pastorale, cuius est sub 
auctoritate Episcopi ea quae opera pastoralia in dioecesi 
spectant investigare, perpendere atque de eis conclusio
nes practicas proponere. 

In each diocese, in so far as pastoral circumstances suggest, a pastoral 
council is to be established. Its function, under the authority of the bishop, 
is to study and weigh those matters which concern the pastoral works in 
the diocese, and to propose practical conclusions concerning them. 

SOURCES: CD 27; AG 30; PO 7; ES I, 16 § 1; III, 20; OChr 6, 12; DPMB 
204; UT 920-921 

CROSS REFERENCES: cc. 514, 208, 211, 212 § 2 et 3, 216, 221 § 1, 223, 
225, 443 § 5, 463 § 1, 5°, 119, 369 

COMME NTARY -------

Fernando Loza 

l. Origin of the pastoral council 

The pastoral council is a new institution in the canonical system. It 
arises from Vatican Council II (CD 27), which clearly expressed its desire 
("valde optandum est") that there be instituted in the dioceses a council 
presided over by the bishop, to study and ponder pastoral issues and to 
draw practical conclusions that would guide the bishop in his mission as 
pastor. 
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Subsequent documents from the Holy See, of different natures, im
pelled the creation and established temporary regulations of this council. 
There were three documents: Ecclesiae Sanctae I 16-17, the circular Let
ter Omnes christifideles of the SCCong, 1 and DPMB 20. 

It should be noted that such documents and the particular statutory 
regulations regarding these pastoral councils did not always reflect identi
cal figures of pastoral councils, nor were they exempt from vacillations 
common to an experimental phase. Nevertheless, they contributed to a 
progressive maturation of the issue in the drafting of the codifications, 
and are an indispensable, interpretive reference for cc. 511-514, to ob
serve what the Code preserves, modifies, or suppresses of that temporary 
pre-Code regulation. 2 

2. Establishment 

This canon determines the constitution and functions of the pastoral 
council. Its constitution is not prescriptive (as is the council of priests: 
c. 495 § 1); but neither is it simply facultative. The norm establishes as a 
criterion for its constitution "insofar as pastoral circumstances suggest," 
of each diocese. The verification of this conditional clause is left to the 
prudence of the bishop, who will judge the advisability and importance of 
the constitution of the council, after carefully weighing the circumstance 
of his diocesan Church. 

3. Nature andfunctions 

The canon strictly delimits the pastoral function-and thereby its na
ture-of this council: "Its function ... is to study and weigh those matters 
which concern the pastoral works in the diocese, and to propose practical 
conclusions concerning them." In this consists the purpose, and in it the 
end, of the council. 

Therefore, it is an organization to advise the bishop, circumscribed 
to the diocesan pastoral hierarchy: "aiding the hierarchy in the pastoral 
function that is proper to it";3 it has no function of governance; it does not 
possess strict competence. 

1 .  January 25, 1973, EV IV, pp. 1202-1208, nos. 6-1 1 (not published in AAS). 
2.  Cf. J.I. ARRIETA, "El regimen jurfdico de los Consejos Presbiteral y Pastoral," in Ius 

Canonicum 2 1  (1981) ,  pp. 562-605; J.M. DiAZ MORENO, "Los Consejos Pastorales y su 
regulaci6n can6nica," in Revista Espanola de Derecho Canonico 41 (1985), pp. 165-1 79; 
A. MARZOA, "Los Consejos Pastorales diocesanos e infradiocesanos," in Derecho Particular 
de la Iglesia en Espana (Salamanca 1986), pp. 67-102. 

3. SCCong, Letter Omnes christifideles, cit., no. 4. 
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Its nature and function are specifically pastoral, as instrumental help 
to the diocesan bishop. Even in this context, a directive and coordinating 
function for all the pastoral activity in the diocese can not be attributed to 
this council because: 

a) such direction-coordination is proper and exclusive to the titular 
bodies of the "potestas regiminis," which the council does not have; 

b) the rights and freedom of the faithful in individual and associates 
apostolates have to remain always guaranteed (cc. 208-231 and 321-329); 

c) the intended coordinating function (which DPMB 204 insinuated) 
does not have a basis in Christus Dominus 27 of Vatican Council 11,4 nor 
is it contemplated by the Code. The term omnia (from the Schema of 
1977, c. 326) was expressly suppressed in the published text, referring to 
the study of pastoral activities, leaving the canon formulated in this way: 
"ea quae opera pastoralia in di6cesis spectant investigare. "5 It is not, 
therefore, a function of this council (being a consultative body to the 
bishop) to understand and deal with every pastoral activity that is con
ducted in the diocese, but only the diocesan hierarchical pastoral activity, 
which the bishop submits to it for its advice. 

4. Limitations of pastoral councils 

a) diocesan: this is the exclusive range of the pastoral council. The 
subsection "in dioecesis" is introduced in the text of the canon precisely 
to reaffirm the diocesan limitation and to exclude the constitution of 
extra-diocesan councils;6 

b) thematic: "it cannot address itself to general matters concerning 
faith, orthodoxy, moral principle, or the universal laws of the Church."7 

5. Scope of study and advice. 

For as much has been said about the strict juridical delimitation of 
this council, in no way is its great importance and breadth of work as a 
pastoral organization diminished. Within the route and limits that the leg
islator determines, the activity of the council can be extremely useful and 
contribute greatly to diocesan ecclesial life. Regarding the numerous is
sues that can be the object of its study and advice, we summarily offer the 

4. Cf. J.I. ARRIETA, "El regimen jurfdico . . .  ," cit., pp. 591-596. 
5. Comm. 13 (1981). p 138. 
6. Comm. 13 (1981). p 138; 14 (1982), p. 219. 
7. SCCong, Letter Omnes christifideles, cit., no. 9. 
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indicative and detailed account that was made in the cited letter of the SC
Cong in no. 9: 

- exercise of pastoral care in the diocese; 

- missionary, catechetical, and apostolic initiatives in the territory 
of the diocese; 

- foster the doctrinal formation and sacramental life of the dioce
san faithful; 

- appropriate aids for the pastoral ministry of priests; 

- methods of making public opinion sensitive to the problems of 
the Church; 

- to show the bishop the needs of the diocesan Church and to sug
gest possible measures of pastoral action. 

6. Two specific instances of participation 

a) The Code determines that "the pastoral council of each particular 
church is to be invited to provincial councils" (c. 443 § 5). Such council 
must send "two members, designated in a collegial manner. They have 
only a consultative vote" (ibid.). Regarding collegial acts, cf. c. 119, 1 °. 

b) The pastoral council must also select for the diocesan Synod lay 
faithful and members of institutes of consecrated life "in the manner and 
the number to be determined by the diocesan bishop" (c. 463 § 1, 5°). 

7. In other hierarchical circumscriptions 

Notwithstanding the comments regarding diocesan boundaries, 
there is also the possibility of constituting the pastoral council in other hi
erarchical circumscriptions: those that are assimilated into the dioceses 
( c. 368), the military orders (SMC I, 1 and XIII, 5), and the personal prela
tures ( cc. 294-297). 
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§ 1. Consilium pastorate constat christifidelibus qm m 
ptena communione sint cum Ecclesia catholica, tum 
clericis, tum membris institutorum vitae consecra
tae, tum praesertim taicis, quique designantur modo 
ab Episcopo dioecesano determinato. 

§ 2. Christifidetes, qui deputantur ad consilium pasto
rate, ita seligantur ut per eos universa populi Dei 
portio, quae dioecesim constituat, revera configure
tur, ratione habita diversarum dioecesis regionum, 
condicionum socialium et professionum, necnon par
tis quam sive singuli sive cum aliis coniuncti in apos
totatu habent. 

§ 3. Ad consilium pastorate ne deputentur nisi christifi
detes certa fide , bonis moribus et prudentia praes
tantes. 

§ 1. A pastoral council is composed of members of Christ's faithful who 
are in full communion with the catholic Church: clerics, members of 
institutes of consecrated life, and especially lay people. They are des
ignated in the manner determined by the diocesan bishop. 

§ 2. The members of Christ's faithful assigned to the pastoral council are 
to be selected in such a way that the council truly reflects the entire 
portion of the people of God which constitutes the diocese, taking ac
count of the different regions of the diocese, of social conditions and 
professions, and of the part played in the apostolate by the members, 
whether individually or in association with others. 

§ 3. Only those members of Christ's faithful who are outstanding in firm 
faith, high moral standards and prudence are to be assigned to the 
pastoral council. 

SOURCES: § 1: CD 27; ES I, 16 § 3; OChr 7, 8; DPMB 204; SDO V, 25; MR 

56 
§ 2: OChr 7 
§ 3: OChr 7, 9 

CROSS REFERENCES: cc. 573, 731, 205 
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c. 512 

Given the nature and functions of the council, its composition has to 
include the diversity of faithful who form "the entire portion of the People 
of God which constitutes the diocese" (§ 2). The canon provides that the 
council will be made up of: 

- clerics; 
- members of the institutes of consecrated life "with the permis-

sion of the competent Superior"1 and we think as well there should be in
cluded members of the societies of apostolic life (for their similarity to 
them: cf. c. 731); 

- laity: the adverb "praesertim" intentionally emphasizes2 the im
portance of the laity in this council; a very logical normative criterion, for 
they are always the largest part of the people of God; 

2. Requirements 

For all the members of the council the norm requires "that they be in 
full communion with the Catholic Church." . . .  an obvious and necessary 
requirement, for without that full communion ( cf. c. 205) they would not 
be suitable to perform the advisory function that the diocesan church and 
its pastor require: "so that the life and activity of the People of God may be 
brought into greater conformity with the Gospel" (ES 16 § 1). The council 
is neither the proper nor appropriate purview to accommodate voices that 
a priori are known to be dissident and rebellious, of those who do not feel 
or live the full ecclesial life. Such voices can be ( and in certain cases, must 
be) consulted, and likewise their opinions pondered by the bishops but 
without their necessarily being included in the context of this institution. 
This does not mean that the members of the council do not have genuine 
Christian freedom to loyally show their opinions and criteria about the di
ocesan pastoral reality;3 what the norm certainly excludes is designating 
as members people whose life and criteria do not respond to full commun
ion with the Church. 

1. SCCong, Letter Omnes christifideles, January 25, 1973, in EV IV, pp. 1202-1208, no. 7 
(not published in AAS) 

2. Comm. 13 (1981), p. 139. 
3. Cf. SCCong, Letter Omnes christifideles, cit., no. 9. 
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This normative principle is ratified and strengthened by § 3: "Only 
those members of Christ's faithful who are outstanding in firm faith and 
high moral standards and prudence are to be assigned." It is for the bishop 
to confirm and assure himself that these specific requirements of this 
norm are fulfilled. 

3. Designation 

The method of designating a member is up to the free determination 
of the diocesan bishop (§ 1): by direct and personal episcopal designation; 
by designation by the various diocesan sectors (§ 2); by a mixed system 
(which seems preferable), analogous to what c. 497 indicates for the coun
cil of priests, without implying an identity of nature for both councils. 

Whatever the manner determined by the bishop to designate the 
members of the council, in no case will it be strict canonical election 
(cc. 164-179); the Latin terms used by the norm in this regard are very 
meaningful: "designantur," "deputantur," "seligantur," "ne deputentur"; it 
seems clear that the legislator has expressly avoided the technical term of 
election, which would imply a certain representation. 

Regarding membership the canon says nothing; therefore, it is up to 
the bishop, according to the size of the diocese and the number of faithful 
in it. However, "it is important that the membership of the pastoral coun
cil not be excessive, so that it can devote itself to its work in a suitable 
manner."4 

4. Criteria for designating the members of the council 

It is necessary that the membership "truly reflects ... the diocese" 
(§ 2). To achieve this ("revera configuretur") the canon states several spe
cific indicative criteria (variety of areas, social conditions, professionals, 
personal devotion to individual or associated apostolate ). Thus, the coun
cil must reflect and off er a proper picture of the diocesan pastoral reality 
in its various territorial, social, and personal aspects so that it can off er 
the bishop a live and real depiction of what exists, of what is needed and 
important to be realized in the diocesan pastoral purview. 

It must be observed, however, that the members of this council have 
no juridical representation. This would require a specific method of ca
nonical election ( cc. 16ff) , and likewise it would imply a method of acting 
by the representative bound to the represented. Regarding representation, 
the Commission that studied the Schema of 1977, c. 327 (presently c. 512) 

4. Ibid., no. 7. 
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observed: "it is clear that the function of representing all the faithful of the 
diocese is not attributed to the pastoral council ... the members of this 
council are not commissioned or elected by the other faithful of the dio
cese. "5 The members of the council, therefore, have no representation, 
they act in their own names, with their personal criterion; although in 
their entirety, they reflect and configure a picture of the diocesan pastoral 
diversity. The designation and belonging to the council cannot suppose 
that "the members are not to be spontaneous and to be impersonal, con
verting them into mere spokesmen for groups or sectors that, on the other 
hand, have difficulty ever being represented. "6 

5. Interritual councils 

The possibility that in the same territory there exist hierarchies of 
different rites, was already contemplated by Ecclesiae sanctae I, 16 § 5, 
and to foster that particular representation. "It is strongly recommended 
that (where possible) the pastoral council should be inter-ritual, that is, 
consisting of clerics, religious and laity of the different rites." Supra
diocesan councils are always excluded. 

5. Comm. 13 (1982), p. 139. 
6. A. MARZOA, "Los Consejos Pastorates diocesanos e infradiocesanos," in Derecho 

Particular de la Iglesia en Espana (Salamanca 1986), p. 76. 
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513 § 1 .  Consilium pastorale constituitur ad tempus , iuxta 
praescripta statuorum, quae ab Episcopo dantur. 

§ 2.  Sede vacante , consilium pastorale cessat. 

§ 1. The pastoral council is appointed for a determinate period, in accor
dance with the provisions of the statutes drawn up by the bishop. 

§ 2. When the see is vacant, the pastoral council lapses. 

SOURCES: § l :  ES I, 16 § 2; OChr 7 
§ 2: OChr 11 

CROSS REFERENCES: cc. 94, 200-203, 511, 514 § 2 

C O MME NTARY -------

Fernando Loza 

1. The canon deals with the duration and lapse of the council. Its 
constitution not being preceptive and necessary, its stability cannot be 
classified as permanent: "it is appointed for a determinate period" (§ 1), at 
the pleasure of the bishop and according to the statutes he himself estab
lishes (ibid.). 

Its term affects the council itself, according to the time determined 
by the bishop. Once its term has run, the council is extinguished and its re
newal requires a new episcopal constitutive act. Nevertheless, nothing 
hinders any of its members from being substituted during the existence of 
the council for causes that are justified in the bishop's opinion. 

2. Paragraph 2 establishes that "when the see is vacant, the pastoral 
council lapses." The term "extinguitur" was substituted for "cessat" in the 
final draft, ex officio and for greater clarity and juridical precision. 1 Given 
that it is not extinguished, but merely lapsed, the new bishop can confirm 
and ratify it, or proceed to a partial renewal of its members, "without the 
necessity of a new formal constitutive act, which an extinguishment 
would require."2 Nevertheless, it is clear that "the new bishop has no obli
gation to preserve the institution of pastoral council in the diocese of 
which he takes possession or to reconstitute it."3 (c. 511). 

1. Cf. Comm. 14 (1982) , p. 220. 
2. A. MARZOA, "Los Consejos Pastorales diocesanos e infradiocesanos, " in Derecho 

Particular de la Iglesia en Espana (Salamanca 1986), p. 86. 
3. J.I. ARRIETA, commentary on c. 513, in Pamplona Com. 
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§ 1 .  Consilium pastorale, quod voto gaudet tantum con
sultivo, iuxta necessitates apostolatus convocare 
eique praeesse ad solum Episcopum dioecesanum 
pertinet; ad quern etiam unice spectat, quae in consi
lio pertractata sunt publici iuris facere. 

§ 2. Saltern semel in anno convocetur. 

§ I. The pastoral council has only a consultative vote. It is for the dioce
san Bishop alone to convene it, according to the needs of the aposto
late, and to preside over it. He alone has the right to make public the 
matters dealt with in the council. 

§ 2. It is to be convened at least once a year. 

SOURCES: § 1: CD 27; ES I, 16 § 2; OChr 8, 10; DPMB 20 
§ 2: ES I, 16 § 2 

CROSS REFERENCES: cc. 511, 134 § 3, 391 

C OMME NTARY 

Fernando Loza 

I. The bishop convenes and presides over the pastoral council 

Since the council is an institution to advise the bishop, it is logical 
that the canon exclusively reserves its convening and presidency to him 
("ad solum Episcopum diocesanum pertinet": § 1). He can do so person
ally, or through a lawful representative (cc. 134 § 3, 391). Nevertheless, it 
certainly seems preferable that the bishop personally preside, and so di
rectly hear the opinions, suggestions, proposals, and practical conclusions 
that the council members might offer. Thus, without intermediaries, the 
direct voice of its members will reach him, and he will be able to ask for 
clarifications and to establish a dialogue with them regarding the issues 
that arise. The function of giving and receiving advice works better in an 
immediate and personal relationship. 

Convening of the council will be done "according to the needs of the 
apostolate." Once again the norm leaves the determination of the advis
ability and need to consult the council to the prudence and conscientious
ness of the bishop, and always keeping in mind § 2: "wherever it is 
constituted, it must be convened at least once a year." The canon deter
mines that minimum of activity, which justifies its constitution (c. 511). 
The intent of the legislator is evident; he does not want this council to be a 
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decorative institution. If the pastoral circumstances of the diocese advise 
it, it should be constituted and act; otherwise, it need not be constituted. 

2. Consultative vote 

The council is not a body that participates in the jurisdictional gover
nance of the diocese. Therefore, it cannot be classified as a consultative 
body in the strict sense of the term, nor will its activity have the effect of a 
juridical consultation ( as in the case of the council of priests and the col
lege of consultors: cc. 495, 500 § 2, 502). 

Only in the broad sense can "consultation" be spoken of regarding 
the pastoral council. With this necessary clarification the expression of 
the norm: "it has only consultative vote" (§ 1) must be interpreted. The 
council will offer suggestions, proposals, guidelines, and practical conclu
sions. All of this can be summarized and specified at the end of a session 
by the external formality of a vote, but this is only one method of confirm
ing the majority's opinion or criterion of the council, but without any bind
ing effect on the bishop. 1 And this is what the true consultative merit that 
the legislator has determined for the council means; it is not deliberative 
and it is not binding. Receiving the opinion of the council, it is left to the 
prudence of the bishop to evaluate the advice received and to take the 
course of action that he feels is worthwhile. 2 

3. Secrecy and publicity 

The matters dealt with by the council are only for the bishop. Hence 
the canon in § 1 implicitly establishes an obligation of secrecy for the 
members by determining that it is for only the bishop ("unice spectat") to 
make public the council's deliberations. Therefore, the members of the 
council must maintain absolute secrecy regarding the matters discussed 
in the sessions, as long as the bishop has not decided to make them public, 
either totally or partially, in his best judgment. It would be contra ius for 
the council or one of its members, not to have the requirement that the 
norm demands by divulging the subject matter. For example, in a commu
nique or press release, interviews by the media, etc., even when the bishop 
has adopted the opinion of the council with explicit approval. It is one 
thing to adopt it, and another, quite different, to decide to make it public. 

1. Cf. L. CHIAPPETTA, Il Cadice di Diritto Canonico, I (Naples 1988), p.608. 
2. SCCong, Letter Omnes christifideles, January 25, 1973, in EV IV, pp. 1202-1208, no. 8 

(not published in AAS). 
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CAPUT VI 
De paroeciis, de parochis et de vicariis paroecialibus 

515 

CHAPTER VI 
Parishes, Parish Priests and Assistant Priests 

§ 1.  Paroecia est certa communitas christifidelium in Ec
clesia particulari stabiliter constituta, cuius cura 
pastoralis, sub auctoritate Episcopi dioecesani, com
mittitur parocho, qua proprio eiusdem pastori. 

§ 2.  Paroecias erigere, supprimere aut eas innovare 
unius est Episcopi dioecesani, qui paroecias ne eri
gat aut supprimat, neve eas notabiliter innovet, nisi 
audito consilio presbyterali. 

§ 3. Paroecia legitime erecta personalitate iuridica ipso 
iure gaudet. 

§ 1. A parish is a certain community of Christ's faithful stably established 
within a particular church, whose pastoral care, under the authority 
of the diocesan bishop, is entrusted to a parish priest as its proper 
pastor. 

§ 2. The diocesan bishop alone can establish, suppress or alter parishes. 
He is not to establish, suppress or notably alter them unless he has 
consulted the council of priests. 

§ 3. A lawfully established parish has juridical personality by virtue of the 
law itself. 

SOURCES: § 1: cc. 216 §§  1-3, 451 § 1; SC 42; LG 26; CD 30; AA 10; AG 
37 
§ 2: c. 216 § 1; CodCom Resp., 26 sep. 1921; SCCouncil 
Resol., 14 ian. 1922 (AAS 14 [1922] 229-233); Seer. St. Deel., 
10 nov. 1922; CD 32; ES I, 21 § 3; PCIDSVC Resp., 3 iul. 1969 
(AAS [1969] 551); DPMB 206 
§ 3: cc. 99, 100 § 1 

CROSS REFERENCES: § 1: cc. 374 § 1, 519 
§ 2: cc. 127 § 2, 2°, 495 
§ 3: cc. 113-123, 532 
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COMME NTARY 

Antonio S. Sanchez-Gil 

SANCHEZ- GIL 

The canonical regulation of the parish and the parochial offices, situ
ated at the center of the normative material regarding the internal legal 
system of the particular churches, received in the present Code the uni
tary treatment and systematic placement that corresponds to the consid
eration of the parochial community as a public organizational structure of 
the particular church. In the CJC/1917, on the other hand, the regulations 
regarding the parish and the parochial offices received a fragmentary 
treatment, dispersed among the norms regarding clerics in particular ( cf. 
book II. sec. II CJC/1917) and the norms regarding benefices (cf. book III, 
pt. V CJC/1917). 

1. Paragraph 1 of the canon, which opens the parochial normative 
material, contains a markedly innovative definition of parish. It is impor
tant to remember that the CJC/1917, without intending an essential defini
tion, was limited to describing the parish as each one of the different 
territorial parts of the diocese that has its own church with a defined 
group of people and with a rector at its head as its pastor for the neces
sary care of souls (cf. c. 216 §§  1 and 3 CJC/1917). Afterwards, the canoni
cal doctrine was reinforced by separating the constitutive elements of the 
concept of parish with the aim of offering an essential idea of the same. 1 

Among the various formulations elaborated by the doctrine deemed inap
propriate for not responding to a specific legislative expression in which 
the parish priest and faithful were indicated as essential constitutive ele
ments and the pastoral function of care of souls was regarded as the for
mal element-among such formulations the following definition might be 
stated: "parish is a fixed portion of the faithful entrusted to the spiritual 
care of a priest, who is its own rector. "2 Likewise, ecclesiological deepen
ing carried out by the pontifical magisterium on the occasion of the so 
called liturgical movement in the first half of the twentieth century3 over
came the post-tridentina concept of parish, in which the faithful were 

1. Cf. F. COCCOPALMERIO, "11 significato del termine 'parrocchia' nella canonistica 
susseguente al Codice del 1917," in La Scuola Catolica 109 (1981), pp. 210-235, 497-531; 
D. SCHIAPPOLI-P.G. CARON, "Parrocchia," in Novissimo Digesto Italiano, XII (Turin 1982), 
pp. 449-464; A. LONGHITANO, "La parrocchia fra storia, teologia e diritto," in La parrocchia e 
le sue strutture (Bologna 1987), pp. 5-27. 

2. E.F. REGATILLO, Derecho parroquial (Santander 1953), pp. 12-13. Cf. S. ALONSO, "Los 
parrocos en el Concilio de Trento y en el C6digo de Derecho Canonico," in Revista Espanola 
de Derecho Canonico 2 (1947), pp. 947-979; T. MAURO, "Parrocchia," in Enciclopedia del 
Diritto, XXXI (Milan 1981), pp. 868-887. 

3. Cf. Prus XII, Enc. Mystici Corporis, June 29, 1943, in AAS 35 (1943), pp. 193-248; idem, 
Enc. Mediator Dei, November 20, 1947, in AAS 39 (1947), pp. 521-595. 
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considered mere passive subjects of the activity of the parish priest.4 The 
most significant features of the new ecclesiological approach in relation 
to the parish were subsequently expressed in the documents of Vatican 
Council II. Pursuant to the conciliar terminology, the parish is the princi
pal fidelium coetus, so that the bishop, faced with the impossibility of 
presiding personally, always and in every part of his particular church, 
over every flock, must locally constitute under a pastor who substitutes 
for him to foster liturgical life, manifested "above all in the common cele
bration of the Sunday Mass" (SC 42). It is one of those legitimae fidelium 
congregationes locales, united to their pastors, in which by the celebra
tion of the Holy Eucharist the "Church of Christ is really present," and 
"though they may often be small and poor, or existing in the diaspora, 
Christ is present through whose power and influence the One, Holy, Cath
olic and Apostolic Church is constituted" (LG 26). 

It is a determinata diocesis pars in which the animarum cura is en
trusted to the parish priest as pastor, under the authority of the bishop ( cf. 
CD 30). It is, finally, velut cellula dioecesis that furnishes an exemplum 
perspicuum apostolatus communitarii, "for it gathers into a unity all the 
human diversities that are found there and inserts them into the universal
ity of the Church" (AA 10).5 

The reception in the Code of these inspiring principles is shown in a 
renewed juridical-canonical notion of parish, which coincides substan
tially with the definition offered by the recent Eastern Code: A parish is a 
definite community of the Christian faithful established on a stable basis 
in the eparchy, whose pastoral care in entrusted to a pastor" ( c. 279 
CCEO). The elements that configure the idea of parish in the Code are the 
following: 

a) "Gerta communitas christifidelium. "  As was made clear in the 
genesis of the present canon, the community of the faithful is a personal, 
essential, and basic element of the idea of parish.6 The expression christi
fidelium communitas was preferred by the codifying Commission, during 
the elaboration of the Schema of 1980, 7 before the expression Populi Dei 

4. Cf. M. BOAROTTO, La parrocchiafra pastorate e diritto in Italia (Rome 1991), pp. 35-
56. 

5. Cf. F. COCCOPALMERIO, "Quaedam de conceptu paroeciae iuxta doctrinam Vaticani II," 
in Periodica 70 (1981), pp. 119-140; idem, "11 concetto di parrocchia," in La parrocchia e le 
sue strutture, cit., pp. 29-82 (pp. 58-72); B. DAVID, "Paroisses, cures et vicaires paroissiaux 
dans le Code de droit canonique," in Nouvelle Revue Theologique 107 (1985), pp. 853-866; 
A. BORRAS, "La notion de cure dans le Code de droit canonique,"  in Revue de Droit 
Canonique 37 (1987), pp. 215-236. 

6. Cf. A. MARZOA, "El concepto de parroquia y el nombramiento de parroco ( cuestiones en 
torno a los cc. 515 y 522)," in Jus Canonicum 29 (1989), pp. 449-465; C .  BONICELLI, "La 
comunita parrocchiale," in La parrocchia e le sue strutture, cit., pp. 83-118; J.A. JANICKI, 
commentary on canon 515, in The Code of Canon Law. A Text and Commentary (New York 
1985), p. 416. 

7. Cf. Comm. 13 (1981), pp. 147-148. 
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portio, reserved to the diocese (cf. c. 369). In this way, there stood out 
more "the dynamic interaction among persons united under the same pas
tor," for "the community aspect was more emphasized in the purview of the 
parish. "8 It is a well-defined community and the members who compose it 
must be clearly specified by the criterion of elected determination: per
sonal criterion is allowed, though the territorial criterion predominates 
(cf. c. 518), which still does not form part of the notion of the parish 
(cf. c. 204§1). Only the faithful can be members of the parish. Nevertheless, 
catechumens can become part of the parish community (cf. c. 206), al
though, logically, in a non-plenary way and, therefore, not as true members. 

b) "Cui us cura pastoralis, sub auctoritate Episcopi dioecesani, 
committitur."  Pastoral care, or likewise cura animarum, is the essential 
and formal element of the idea of parish. It is important to state that the 
pastoral care has been traditionally identified with the very essence of the 
parochial office,9 constituting in the life of the Church the basic objective 
of division of the diocesan community into parishes. 10 The fundamental 
content of pastoral care, expressed in greater detail in cc. 519, 528-530, is 
the attentive care that souls be saved, shown in the preaching of the word 
of God and in the administration of the sacraments. It is a complete juridi
cal duty for the parish priest that comes from a juridical fact: the act of 
commission by which pastoral care is entrusted to the parish priest. In 
every case, pastoral care of the parish is carried out under the authority of 
the diocesan bishop, apart from which no one can carry out in the diocese 
the pastoral care of the souls of the faithful of the parochial community 
(see commentaries on cc. 519, 528-530). We are, therefore, before a phe
nomenon of decentralization in the function of the care of souls, of a sub
stantially pastoral content. The parish is not a structure of governance in 
the strict sense; but, rather, a pastoral structure, a privileged purview of 
ordinary pastoral care. 

c) "Parocho, qua proprio eiusdem pas tori." The parish priest, the 
essential personal element of the community of the faithful who is estab
lished in the parish, is the priest (cf. cc. 150, 521 § 1) who has been ap
pointed to the parochial office. Only one who has received the order of the 
presbyterate guarantees the sacramental presence of Jesus Christ in the 
midst of the Christian people, by virtue of sacred orders that identifies one 
with Christ the Head and capacitates one for the celebration of the Holy 
Eucharist, the theological reality upon which the parochial community is 
founded as a communitas eucharistica ( cf. CL 26). Constituted by the or
dained ministry and the other faithful, the parish is an organic community, 

8. Ibid. 
9. Cf. A. Rouco-V ARELA, "La parroquia en la Iglesia. Evoluci6n hist6rica, mom en to actual, 

perspectivas de futuro," in J. MANZANARES (Ed .), L a  parroquia desde e l  nuevo Derecho 
Canonico (Salamanca 1991), p . 24; T. MAURO, "Parrocchia," cit., pp. 870-872 . 
10. Cf. A. VITALE, "Parrocchie e parroci," in Enciclopedia giuridica, XXII (Rome 1990), 

pp. 1-5. 

1256 



SANCHEZ-GIL Tit. III. Ch. VI. Parishes, Parish Priests . . .  c.  515 

in which "the pastor, who represents the diocesan bishop,is the hierarchi
cal bond with the entire particular church" (CL 26). (Regarding the ex
pression proper pastor as applied to the parish priest, and the normal 
forms of collaboration of the other faithful in the pastoral function of the 
parish priest, # see commentary on c. 519). 

d) "Stabiliter constituta in Ecclesia particulari. " The parish must 
be "constituted in a stable manner" through erection by the diocesan 
bishop ( cf. § 2). It is an act of a constitutive nature that forms the commu
nity of the faithful and configures it as a parochial community. It does not 
deal with, therefore, a community simpliciter or an association of faith
ful. 1 1  Likewise, parishes, in fact, cannot occur in the Church. As the text 
states, the parish is integrated into the particular Church. In principle, 
this expression seems to mean that it should be understood not so much 
in its theological fundamental sense as in the juridical instrumental sense, 
which the Code utilizes frequently; 12 that is, to refer to the portiones Pop
uli Dei, which constitute larger ecclesiastical circumscriptions, and in 
whose heart parishes can be established. 13 Such is, in the purview of the 
Latin Church, the diocese or other jurisdictional structures of similar 
characteristics, 14 or, in the purview of the Eastern Churches, the eparchy 
or other similar structures. 15 Therefore, though having certain autonomy, 
reinforced by the canonical instrument of the juridical personality 
( cf. § 3), the parish is always a part of a broader ecclesiastical organiza
tional structure.16 So independent parishes cannot exist. Analogously, 
c. 374 § 1 establishes that the broadest pastoral structures must, at the 
same time, be divided into different parts or parishes. All in all, the act of 
erection confers on the parochial community the character of a public or
ganizational structure of the particular church. 

2. Paragraph 2 establishes the exclusive competence of the diocesan 
bishop for the erection, suppression, or modification of the parishes. They 
are acts that the bishop realizes "with his own authority" (CD 32), likewise 
when referring to personal parishes (cf. c. 518) previously reserved to the 
Apostolic See (cf. c. 216 § 4 CJC/1917).17 Nevertheless, in case there are 
agreements between the Apostolic See and the civil governments, or ac
quired rights by other physical or moral persons, it is important to have in 
mind the criterion established by Paul VI in 1966 for these cases (ES I, 21 

11 .  Cf. A .  BORRAS, "La notion de cure dans le Code . . .  ," cit., p. 228 
12. Cf. J. HERVADA, Diritto Costituzionale Canonico (Milan 1989), p. 299. 
13. Cf. P. URSO, "La struttura intema delle Chiese particolari," in fl Diritto nel mistero 

della Chiesa, II (Rome 1990), p. 456. 
14. Cf. c. 368. Also cf. SMC, 1; Communionis notio, 10 and 16. 
15. Cf. CCEO, cc. 177 §1 ,  279, 311, 313. Also cf. SCEC, Deel. interpretative du Deer. du 

27.Juillet. 1954, April 30, 1986, III, no. 4, in AAS 78 (1986), pp. 784-786. 
16. Cf. A. VITALE, "Parrocchie e parroci," cit., p. 2. 
17. Cf. R. PAGE, Les Eglises particulieres. Tome II. La charge pastoral de leurs 

communautes de fideles selon le Code de droit canonique de 1983 (Montreal 1989), p. 20. 
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§ 3); a criterion that, in the absence of a prior contrary regulation, can be 
considered valid. The resolution of the matter is thereby entrusted to the 
bilateral agreement of the interested parties and the competent authority. 
The Pontifical Commission for the interpretation of the Code indicated in 
a response in 1969, 18 who must be heard in each case by competent au
thority. That includes the Holy See through the Council for Public Affairs, 
now the Second Section of the Secretary of State ( cf. PB 4 7) in the case of 
agreements between the Holy See and civil governments, and in other 
cases the bishop, or the Holy See through the competent dicastery, which 
is presently the Congregation for the Clergy ( cf. PB 99). 

On the other hand, pursuant to cc. 48 and 51, the erection, suppres
sion, or modification of the parishes must be made formal through a writ
ten decree, customarily published in the Bulletin of the diocese. The 
following must be clearly stated in the decree: the reasons for the erec
tion, the criterion for determination of the community of the faithful (e.g., 
by indicating the territorial boundaries and, possibly, the new territorial 
boundaries of the affected parishes), the see of the parish church, the 
manner of establishing the office of parish priest, by what means such a 
person will be sustained and how the expenses of worship will be han
dled, as well as the effective date of the decree. For erection and suppres
sion of parishes the bishop must consult the council of priests ( cf. cc. 495-
501 ). Likewise, in the case of modifications that notably change the con
figuration of the parish fall into different situations. 19 They may affect the 
determination of the community of the faithful, ( e.g., a change in the terri
torial boundaries), or an introduction of elements that significantly mod
ify pastoral services ( e.g., the substitution of the parish church, entrusting 
a parish to a clerical religious institute, conferral of pastoral care in soli
d um to several priests, etc.). Even though the positive opinion of the 
council of priests is not binding, given the importance of these acts for the 
life of the diocese, it is provided that the bishop request their opinion as 
an obligatory prudent measure, whose omission, pursuant to c. 127 § 2,2° , 
would cause the act to be null. 20 Regarding the criteria to follow for the 
erection of the parishes, since pastoral aspects are treated more than ju
ridical ones, the Code says nothing. As the Directory Ecclesia imago ad
vised, it can be useful to constitute a diocesan commission with the task 
of studying, together with the council of priests, the questions referring to 
the erection of new parishes (DPMB 176-178). 

3. Paragraph 3 established the juridical personality of the lawfully 
erected parish; in contrast to the CJC/1917, which was limited to recogniz
ing the non-collegial moral personality of the church or parochial benefice 

18. Cf. PCIDSVC, Responsum ad propositum dubium, July 3, 1969, in AAS 61 (1969), 
p . 551. 

19. Cf. L. DE ECHEVERRIA, commentary on canon 515, in Salamanca Com. 
20. Cf. R. PAGE, Les Eglises particulieres, II, cit . ,  p . 23. 
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(cf. cc. 99 and 1409 CIC/1917).21 Pursuant to c. 116 § 2 and the provisions 
of this paragraph, the parish has a public juridical personality ipso iure, 
not by grant of the bishop. It seems clear, given the inclusion of the canon 
itself, that the titular subject of the juridical personality is in the complex 
reality defined in § 1, and erected in conformance with the provisions of 
§ 2 : that is, the parish, or the parochial community, since it is a public or
ganizational structure of the particular church.22 It is not the mere com
munity of the faithful. It is a juridical person of an institutional, not 
collegial, character: cf. c. 115 § 2. Nor is it the parish priest, who is only its 
legal representative (cf. c. 532).23 Therefore, in canon law, the rights and 
obligations "which accord with its nature" are attributed to the parish 
( c. 113 § 2): that is, the specific rights and obligations of its pastoral pur
pose, and those that derive from the use of the patrimonial assets which 
are destined to that end. To guarantee validity of the patrimonial acts of 
the parish under civil law, it will be important that the parish avail itself of 
civil juridical personality as well, under public law when possible, by 
means of the current methods of each country. 24 

In Spain, by virtue of art. I, 2 of the Agreement regarding juridical 
matters between the Holy See and the Spanish State, of January 3, 1979, a 
parish "shall have a civil juridical personality as a long as it has canonical 
juridical personality and notice of same is provided to the competent or
gans of the State." 

21. Cf. F. Cocc0PALMERI0, "De paroeciae personalitate iuridica a Codice 1917 usque ad 
Codicem 1983," in Periodica 74 (1985), pp. 325-388. 
22. Cf. J. CALVO, commentary on c. 515, in Pamplona Com. 
23. Cf. J.C. PERISSET, La Paroisse. Commentaire des canons 515-572 (Paris 1989), pp. 37-

38; F. C0CC0PALMERI0, De paroecia (Rome 1991), pp. 32-49. 
24. Cf. J. DE OTADUY, "La personalidad civil de las entidades organizativas de la Iglesia 

(referencia particular a la parroquia)," in Ius Canonicum 29 (1989), pp. 503-526. 
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§ 1 . Nisi aliud iure caveatur, paroeciae aequiparatur 
quasi-paroecia, quae est certa in Ecclesia particulari 
communitas christifidelium, sacerdoti uti pastori 
proprio commissa, ob peculiaria adiuncta in paroe
ciam nondum erecta. 

§ 2. Ubi quaedam communitates in paroeciam vel quasi
paroeciam erigi non possint, Episcopus dioecesanus 
alio modo earundem pastorali curae prospiciat. 

§ 1. Unless the law provides otherwise, a quasi-parish is equivalent to a 
parish. A quasi-parish is a certain community of Christ's faithful 
within a particular church, entrusted to a priest as its proper pastor, 
but because of special circumstances not yet established as a parish. 

§ 2. Where some communities cannot be established as parishes or quasi
parishes, the diocesan bishop is to provide for their spiritual care in 
some other way. 

SOURCES: § 1: c. 216 § 3; sec Deel., 1 aug. 1919 (AAS 1 1  [ 1919] 346-
34 7) ;  SCPF Instr. Cum e pluribus, 25 iul. 1920 (AAS 12 
[ 1920] 331 - 333); SCPF Deer. Ordinarii quarumdam, 9 dee. 
1920 (AAS 13 [1921] 17-18) 
§ 2: DPMB 174, 183; EN 58 

CROSS REFERENCES: § 1: cc. 371, 515 
§ 2: cc. 383 § 1, 530, 568 

COMME NTARY ------

Antonio S. Sanchez-Gil 

1. The solicitude of the Church for the salvation of all souls involves, 
in the juridical-canonical field, the establishment of pastoral structures 
that put within the reach of all the groups of faithful, regardless of their 
circumstances of life, ordinary pastoral care in a manner suited to their 
circumstances. This need, experienced on both the universal and particu
lar level, was the object of the attention of the conciliar decrees. Thus a 
"special concern should be shown for those members of the faithful who, 
on account of their way of life, are not adequately cared for by the ordi
nary pastoral ministry of the parochial clergy or are entirely deprived of 
it" (CD 18) . In addition, the importance of establishing "special pastoral 
projects for the benefit of different social groups" (PO 10), has implied on 
the occasion of the CIC, the renewal of several traditional pastoral struc-
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tures, the creation of other new ones, and the modification of the meaning 
of others.1 This is the case in c. 516 that, in its apparent simplicity, pre
sents several innovative elements reflecting this tendency. 

The drafting of the present canon, while confirming the primacy of 
the parish as the habitual and ordinary method of structuring the commu
nities of faithful in the particular church, shows that it is not always possi
ble to erect them in parochial communities. In some cases, contemplated 
in § 1, because of the existence of particular circumstances that hinder 
their direct erection as parishes; and, in the cases referred to by § 2, 
when,for different reasons, a community of the faithful cannot be struc
tured for its pastoral servicing according to ordinary schemes. In any case, 
before examining its specific content, it is important to consider briefly 
the complex evolution of the canon in the codifying Commission. 

2. In the Schema of 1977, c. 352 § 2, forerunner to the present c 516, 
the perpetual vicar or curate was referred to and established its equiva
lence to the parish priest.2 Later, the coetus "De Populo Dei," in the session 
of April 19, 1980, it was decided to remit the content of § 2, to where the 
parochial vicariate was dealt with.3 In the session of May 14, 1980, the pre
pared text was debated, whose § 1 dealt no longer with the perpetual vi
cariate, but with the parochial vicariate (as an equivalent figure to the 
parish) and § 2. Regarding the quasi-parish, understood as another way of 
forming communities of faithful when it is not possible to form parishes. 
The secretary and the relator affirmed that it was a question of two identi
cal issues and it would be advisable to reserve the name of quasi-parish 
for the missionary territories; nevertheless, the consultor that had pre
pared the text def ended the importance of maintaining the distinction, for 
§ 2 would be an application of § 1 in a missionary territory. 4 Finally, it was 
decided to move the term quasi-parish to § 1, as an equivalent figure to 
the parish but without the reference to missionary territories, and to con
template in § 2 the possibility that the diocesan bishop provide by other 
means pastoral care to those communities that cannot be erected as par
ishes or quasi-parishes. 5 It is important to state how, from the consider
ation of two ecclesiastical offices, the vicar curate and the quasi-parish 
priest, aremade equivalent by the prior Code; and also how the parish 
priest (cf. c. 451 § 2,1 °-2° CIC/1917) went on to contemplate only one insti
tutional figure (the quasi-parish) juridically equivalent in law to the parish. 

3. Paragraph 1 contains, therefore, a new juridical-canonical notion 
of the quasi-parish, whose elements substantially coincided with those al-

1. Cf. J.M. PAssrcos, "Le diocese et la paroisse. La theologie renouvelee, structures 
nouvelles, pour d'autres besoins pastoraux," in L'Annee canonique 27 (1983), pp. 121-130. 

2. Cf. Comm. 13 (1981), p. 150. 
3. Cf. ibid. 
4. Cf. Comm. 13 (1981), pp. 304-305. 
5. Cf. ibid. 
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ready examined in the notion of parish (see commentary on c. 515 § 1). 
The quasi-parish is also a certain community of the faithful within the par
ticular church, and not only in the apostolic vicariates and prefectures de
pendent on the SCPF, as it originally had been (cf. c. 216 § §  2-3 CIC/ 
1917).6 Its pastoral care is entrusted to a priest as proper pastor (see com
mentary on c. 519), who is not called parish priest but simply priest, al
though perhaps it would have been more precise to speak of quasi-parish 
priest. Like the parish, it must be erected by the decree of the diocesan 
bishop; nevertheless, and this is the essential factor that distinguishes it, 
because of special circumstances it has yet (nondum) to be erected as a 
parish. Therefore, it does not have its own stability as a parish, but it is a 
provisional or temporary organizational structure, in the process of being 
erected as a parish. 7 Because of this the quasi-parish becomes a parish in 
the formation phase. Nothing is said regarding the nature of the particular 
circumstances that hinder erection as a parish; although it seems logical 
that it would deal with particularities relevant to the nature of the quasi
parish: particularities, namely, not of definitive circumstances but rather 
of temporary ones and, in principle, prior to possible erection; not circum
stances coming from a parish already erected which receive a different 
treatment in the Code: for example, the lack of priests to serve already ex
isting parishes (cf. c. 517). Intrinsic circumstances can be distinguished 
in the same community of the faithful ( e.g. barely stable social groups: em
igrants, nomads, or fugitives, lack of a permanent priest, lack of sufficient 
material means, etc.); and extrinsic circumstances (e.g., opposition by the 
civil authorities to the creation of new parishes).8 However, it seems logi
cal to suppose that those circumstances that would affect, even provision
ally, the essential elements of the quasi-parish (e.g., the lack of a fixed 
community of the faithful, in the absence of territorial or precise personal 
boundaries; the lack of a priest who can take charge of pastoral care; etc.) 
would hinder not only erection as a parish but also as a quasi-parish. 

As it is established at the beginning of § 1, the quasi-parish, as a pub
lic organizational structure of the particular church, is equivalent in law to 
a parish. Nevertheless, the expression that introduces this statement de
serves special attention: "nisi aliud iure caveatur, " which can lead to dif
ferent interpretations. 9 Keeping in mind the customary meaning of the 
juridical figure of the "equivalence in law, "10 it seems that the most secure 

6. Cf. SCPF, Instr. Cum e pluribus, July 25, 1920, in AAS 12 (1920), pp. 331-333; Io. , Deer. 
Ordinarii quarumdam, December 9, 1920, in AAS 13 (1921), pp. 17-18. 

7. Cf. M. MORGANTE, La parrocchia nel Cadice di Diritto Canonico (Turin 1985), p. 16; 
R. PAGE, Les Eglises particulieres. Tome II. La charge pastoral de leurs communautes de 
fideles selon le Code de droit canonique de 1 983 (Montreal 1989), p. 27. 

8. Cf. F. COCCOPALMERIO, De paroecia (Rome 1991), p. 55. 
9. Cf. J.C . PERISSET, La Paroisse. Commentaire des canons 515-572 (Paris 1989), pp. 40-

42; F. COCCOPALMERIO, De paroecia, cit. , pp. 55-56. 
10. Cf. C.J. ERRAZURIZ, "Circa l'equiparazione quale uso dell'analogia in diritto canonico," 

in Ius Ecclesiae 4 (1992), pp. 215-224. 
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interpretation would consist in applying all the norms regarding the parish 
to the quasi-parish. In addition, all the norms regarding the office of the 
parish priest to the office of the priest in charge of the quasi-parish, as 
long as they are in conformance with the nature of the quasi-parish-and 
with the way in which it has been entrusted to the priest. That is unless 
the law (universal or particular, legal or customary, or the very decree of 
erection) expressly states otherwise. It does not seem, however, that this 
expression can refer to equivalence itself, leading to quasi-parishes not 
equivalent to parishes; or the essential configuring elements, giving rise to 
quasi-parishes with an indeterminate community of the faithful or without 
a pastor or its own. Therefore, it is important that the decree of erection 
clearly state the special circumstances that imply non-constitution as a 
parish, as well as the possible limitations of applying the norms regarding 
parishes and parish-priests: 11 for example, the possible limitations on the 
stability of the priest ( cf. c. 522), and the possible non-obligatory nature of 
constituting the finance committee ( cf. c. 537); etc. 

4. Paragraph 2 establishes the diocesan bishop's obligation to pro
vide otherwise ( alio modo) for the pastoral care of the communities that 
cannot be erected as parishes or quasi-parishes. Several authors have in
terpreted this provision as a means of specifying a recommendation that 
the very Code directs to the diocesan bishop: "to show an apostolic spirit 
also to those who, because of their condition of life, are not sufficiently 
able to benefit from ordinary pastoral care" (c. 383 § 1), 12 for, as John Paul 
II has said, "there exist in the areas of culture, society, education, profes
sions, etc. many other ways for spreading the faith and other settings for 
the apostolate which cannot have the parish as their center and origin" 
(CL 26). Nevertheless, the context of § 2 and the reference to a pastoral 
care without greater specifications make us think about communities that 
cannot be structured as parochial communities but which, for the most 
part, call for an ordinary pastoral care, with a content similar to what is re
ceived in the parish and quasi-parish. It is left to the diocesan bishop to 
evaluate the circumstances that hinder the erection of those communities 
according to traditional schemes, and to determine the most suitable way 
to accomplish pastoral care in such circumstances. Several authors con
sider that § 2, refers to communities customarily made up of one or sev
eral parochial circumscriptions, but that "cannot be properly attended to 
because of the distance from the center of the parish or because of its 
large membership, or for its particular set of problems." 13 The communi
ties not incorporated into parishes already established would only be sus
ceptible to the recourse of § 1, through its erection as a quasi-parish. 14 

11 .  Cf. P. URSO, "La struttura intema delle Chiese particolari," in fl Diritto nel mistero 
della Chiesa, II (Rome 1990), pp. 463-464. 

12. Cf. , e.g. , J.C. PERISSET, La Paroisse . . .  , cit., pp. 42-43. Also cf. c. 771 §1 .  
13. M. MORGANTE, La parrocchia nel Cadice . . .  , cit., p. 17. 
14. Cf. F. COCCOPALMERIO, De paroecia, cit., pp. 59-60. 
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Nonetheless, the lack of special specifications in the text seem to leave to 
the assessment of the bishop not only the choice of the manner to conduct 
pastoral care but also the determination of the group of faithful that will 
constitute the community that is intended to be served. Therefore, the 
community could continue forming part of one or several parochial com
munities or, likewise, constitute a different group (territorially or person
ally) and separate from the others. 15 In any case, if one or several parishes 
were to be notably affected, it will be necessary for the bishop to seek the 
opinion of the council of priests before providing pastoral care to that 
group of faithful (see commentary on c. 515 § 2). 

5. Regarding the possible methods of pastoral service, in principle, it 
would include the recourse to other figures contemplated in the Code it
self : to constitute assistant parish priests for specific groups of faithful of 
one or several parishes (cf. c. 545 § 2); confer "even parochial functions" 
on the rector of the church ( cf. c. 560); to constitute chaplains for emi
grants, exiles, etc. ( cf. c. 568); to give permission to establish oratories for 
a community or group of faithful ( cf. c. 1223) or private chapels for the 
benefit of several faithful ( cf. c. 1226).1 6  It would also be appropriate to 
preserve as structures of particular law figures that were contained in the 
Code: for example, perpetual vicariates (cf. c. 451 § 2,2° CIC/1917), tradi
tional in some German dioceses. 17 Finally, the creation of new structures, 
more or less stable, of various kinds would be appropriate: thus, to estab
lish centers of apostolate like the missions with care of souls or the pasto
ral centers, to which refer DPMB, 17 4 and 183; or to grant appropriate 
permission for the constitution of founding communities that are in con
formance with the criteria of ecclesiality established in Evangelii nunti
andi 58. In the case of new structures created by particular law, it is 
important that the diocesan bishop state clearly what pastoral functions 
will be carried out by the priests in charge of pastoral service: in principle, 
the functions proper to ordinary pastoral care and their relationship with 
the interested parishes. In this sense, pursuant to c. 530, it seems impor
tant that those pastoral functions that imply changes in the state of a per
son, as are the administration of baptism and presence at the celebration 
of matrimony, be done according to the wishes of the parish priest ( see 
commentary on c. 530). 

15. Cf. J.C. PERISSET, La Paroisse . . .  , cit., pp. 42-43. 
16. Cf. A. SOUSA-COSTA, "Commenti ai canoni 460-572," in Commento al Cadice di Diritto 

Canonico (Rome 1985), pp. 270-341 (p. 311). 
17. Cf. H. HACK, "Die Pfarrei," in Handbuch des katholischen Kirchenrechts 43 (1983), 

pp. 384-395. 
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Tit. III. Ch. VI. Parishes, Parish Priests . . .  c. 517  

§ 1 .  Ubi adiuncta id requirant, paroeciae aut diversarum 
simul paroeciarum cura pastoralis committi potest 
pluribus in solidum sacerdotibus, ea tamen lege, ut 
eorundem unus curae pastoralis exercendae sit mo
derat or, qui nempe actionem c oniunctam dirigat 
atque de eadem coram Episcopo respondeat. 

§ 2. Si ob sacerdotum penuriam Episcopus dioecesanus 
aestimaverit participationem in exercitio curae pas
toralis paroeciae concredendam esse diacono aliive 
personae sacerdotali charactere non insignitae aut 
personarum communitati, sacerdotem constituat ali
quem qui, potestatibus et facultatibus parochi ins
tructus, curam pastoralem moderetur. 

§ 1. Where circumstances so require, the pastoral care of a parish, or of a 
number of parishes together, can be entrusted to several priests 
jointly, but with the stipulation that one of the priests is to be the 
moderator of the pastoral care to be exercised. This moderator is to 
direct the joint action and to be responsible for it to the bishop. 

§ 2. If , because of a shortage of priests, the diocesan bishop has judged 
that a deacon, or some other person who is not a priest, or a commu
nity of persons, should be entrusted with a share in the exercise of 
the pastoral care of a parish, he is to appoint some priest who, with 
the powers and faculties of a parish priest, will direct the pastoral 
care. 

SOURCES: § 1: c. 460 § 2; CodCom Resp. IV, 11 iul. 1922 (AAS 14 [1922] 
527) 
§ 2: SCEP Instr. La fonction evangelisatrice, 19 nov. 1976, V 

CROSS REFERENCES: § 1: cc. 520 § 1, 526, 542-544 
§ 2: cc. 230 § 3, 228 § 1, 521 

C OMME NTARY 

Antonio S. Sanchez-Gil 

The need to adapt the methods of pastoral service to the circum
stances of each time represents a constant in the history of canon law. In 
our time, and especially after Vatican Council II, numerous dioceses have 
been presented with problems of various kinds related to the pastoral care 
of the parishes. On one hand there is a growing shortage of priests, and, 
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on the other there exist very populous parishes in urban areas, 1 and also 
widely separated parishes with few members in rural areas. At the same 
time, it has been considered opportune to foster communal life among 
priests ( cf. CD 30), and to favor a greater co-responsibility among priests 
entrusted with the pastoral care of one or several parishes, according to 
the experiences of many dioceses before the promulgation of the Code.2 

Where there has been a shortage of priests, it has been necessary to 
establish new means of collaboration with the faithful who have not re
ceived the sacrament of orders as priest (cf. AA 24). For these reasons, 
though lacking precise conciliar directions to confront the situation that 
the lack of priests is creating, it was considered important, in the prepara
tory phase of the CIC, to introduce into the universal law of the Church 
two significant innovations that, without affecting the other elements that 
compose the parochial community, are referred to as the office holder of 
the pastoral care of a parish.3 Thus, c. 517 contemplates two new methods 
of entrusting the pastoral care of a parish. 

1. Paragraph 1 establishes the possibility of entrusting in solidum 
the pastoral care of one or more parishes to several priests, when the cir
cumstances require it and a very precise condition is also met: that one of 
the priests be the moderator of pastoral care, direct the joint activity, and 
be responsible for it to the bishop. Although there is no lack of historical 
precedents (see commentary on c. 526), the parochial ministry entrusted 
in solidum to several priests, stated in this paragraph and regulated in 
greater detail in cc. 542-544, constitutes a new figure in contemporary 
canon law.4 

Starting from its juridical-canonical regulation, which is not exempt 
from some uncertainty (see commentary on cc. 542-544), it can be stated 
that what characterizes the formula in solidum is that the pastoral care of 
one or several parishes is entrusted pro indiviso to several priests so that 
they jointly carry it out under the direction of one of their number, called 
the moderator. Therefore, a single parochial office, with content similar to 
those of the office of a parish priest, but not strictly identical, is entrusted 
to an office holder that is always multiple. 5 Even in the cases in which the 

1. Cf. P. COLOMBO, "Le grandi parrocchie in aree metropolitane," in Orientamenti 
pastorali 32 (1984), pp. 19-64. 

2. Cf. J.L. SANTOS, "Parroquia, com uni dad de fieles," in Nuevo Derecho parroquial 
(Madrid 1988), pp. 3-83 (p. 38); L. DE ECHEVERRIA, commentary on c. 517, in Salamanca Com. 

3. Cf. Comm. 8 (1976), p. 24. 
4. Cf. A. BORRAs, "La notion de cure dans le Code de droit canonique," in Revue de Droit 

Canonique 37 (1987), p. 232. 
5. Cf. J. MIRAS, "El ejercicio 'in solidum' del ministerio parroquial,"  in Ius Canonicum 29 

( 1989), pp.  483-502; idem, "El ministerio parroquial confiado 'in solidum' a varios 
sacerdotes," in J. MANZANARES (Ed.), La parroquia desde el nuevo Derecho Canonico 
(Salamanca 1991), pp. 97-115; A. VIANA, "El parroco, pastor propio de la parroquia," in Ius 
Canonicum 29 (1989), pp. 475-478. 
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pastoral care of various parishes is entrusted to someone, a situation that 
could be thought of as a plurality of parochial offices (see commentary on 
c. 526). The juridical nature of the parochial ministry entrusted in soli
dum consists precisely in that the pastoral care of one or several parishes. 
This may be considered as a single pastoral task, and is entrusted to sev
eral priests at the same time so that they co-responsibly exercise their 
function by joint effort. 6 Consequently, each priest receives identical par
ticipation in the entrusted office and can perform the functions that are 
attributed to a parish priest (c. 543 § 1).7 Nevertheless, none of them re
ceives, in the words of the lawmakers or in the Code, the name of parish 
priest, nor does it so appear in the strict sense (see commentary on 
c. 526). Although there may not be any lack of writers who, considering all 
of them as true parishes, might prefer to speak of joint parish priests8 or 
co-parish priests ("co-cures")9 or attribute to the moderator the character 
of pastor proprius and refer to the other priests of the group as co-parish 
priests ("Mit-Pfarrer").10 Nevertheless, although the moderator certainly 
holds a particular and predominant position in the group, he is not the 
"parish priest" upon whom the others depend as though they were "assis
tants." As the codifying Commission stated, the moderator, who is primus 
inter pares, 1 1  directs the joint action and is responsible for it to the 
bishop. In this sense, it was formerly said that the parochial office con
ferred in solidum has a similar content to that of the office of parish 
priest, but not identified with it, for the juridical condition of parish priest 
is not conferred stricto sensu to its holders. Neither does it seem that the 
coetus of priests can be considered as a parish priest, as one sector of the 
doctrine states. 12 In fact, the relator of the text considered it opportune to 
insist on the lack of personality (moral or juridical) of the group of 
priests, 13 and the Code itself seems to expressly exclude said interpreta
tion ( cf. c. 520 § 1 ). All in all, pursuant to c. 543 § 1, all the priests of the 

6. Cf. J.C. PERISSET, La Paroisse. Commentaire des canons 515-572 (Paris 1989), 
pp. 185-189; idem, "De applicatione conceptus 'in solidum' ad novam figuram officii 
parochi," in Periodica 73 (1984), pp. 191-202; D. GARCIA-HERVAS Regimen juridico de la 
colegialidad en el Codigo de Derecho Canonico (Santiago de Compostela 1990), pp. 38-49. 

7. Cf. A. BORRAS, "La notion de cure dans le Code . . .  ," cit., pp. 235-236. 
8. Cf. J.M. DfAz-MORENO, "Parroco," in Diccionario de Derecho Canonico (Madrid 1989), 

p. 440. 
9. Cf. B. DAVID, "Paroisses, cures et vicaires paroissiaux dans le Code de droit 

canonique," in Nouvelle Revue Theologique 107 (1985), p. 858. 
10. Cf. H. PAARHAMMER, in Miinsterischer Kommentar zum CIC, 517, 2; H. SCHMITZ, 

"Pfarrer und Gemeinde," in Archiv fur katolisches Kirchenrecht 148 (1979), pp. 48-71. 
11 .  Cf. Comm. 14 (1982), p. 222. 
12. Cf. F. COCCOPALMERIO, De paroecia (Rome 1991), p. 102; M. MORGANTE, La parrocchia 

nel Cadice di Diritto Canonico (Turin 1985), p. 168. 
13. Cf. Comm. 8 (1976), pp. 29-30. Also cf. D. MOGAVERO, "II parroco e i sacerdoti 

collaboratori," in La parrocchia e le sue strutture (Bologna 1987), pp. 119-146 (p. 125). 
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group are juridically equivalent in law to a parish priest, but not in the 
strict sense.14 

The rather exceptional recourse that should be given to this figure 
flows from the expression "ubi adiuncta id requirant" that introduces the 
text of § 1. 15 Therefore, a situation of mere convenience (the term 
suadeant, utilized by the Code for situations of this kind is not employed: 
cf. e.g., cc. 473 § 3, 475 § 2, and 511) would not be sufficient, but what is re
quired (with the term requirant, reserved for cases that imply a certain 
need: cf. e.g., c. 476) is a situation caused by circumstance that hinders or 
makes considerably difficult pastoral care through formulas customarily 
contained in cc. 515 and 545.16 Moreover, it can be a situation occasioned 
by more or less permanent circumstances or, more probably, by provi
sional and temporary circumstances. From the genesis of the text it could 
be concluded that it deals with circumstances customarily related to the 
lack of priests. 17 In fact, to confer pastoral care in solidum can be partic
ularly useful to resolve the situation of those dioceses where few priests 
must distribute their time to attend to various jobs, and only by appropri
ately coordinating their schedules can all the pastoral work be accom
plished in one or several parishes.18 Nevertheless, the formula in solid um 
can also be suitable to resolve another kind of situation not directly occa
sioned by the scarcity of priests; especially, as previously stated, to facili
tate the service to over-populated parishes in large cities, or of several 
distant and sparsely populated rural parishes, by permitting that all the 
priests entrusted with pastoral care can have an immediate relationship 
with the faithful and have the attributions of a parish priest. On the other 
hand, it is appropriate to view this formula as a way of promoting co
responsibility in the exercise of pastoral action and to foster communal 
life among the priests. Nevertheless, it should not be forgotten that the im
portance of facilitating communal life among priests and obtaining a 
greater unity of pastoral action are postulates that are equally valid every
where, 1 9  and can also be resolved with other ordinary measures 
(cf. cc. 533 § 1 and 550 §§ 1-2), without an exclusive recourse to the for
mula in solidum being necessary in these cases. 

Regarding the appointment and lapse of the priests in the group and 
the characteristics of joint action, see commentary on cc. 542-544. 

14. Cf. R. PAGE, Les Eglises particulieres. Tome II. La charge pastoral de leurs 
communautes de fideles selon le Code de droit canonique de 1983 (Montreal 1989), pp. 30-
31 and 150. 
15. Cf. Comm. 8 (1976), p. 23; 14 (1982), p. 221 .  
16. Cf. J.C. PERISSET, La Paroisse . . .  , cit., p. 184; P. URSO, "La struttura intema delle Chiese 

particolari," in fl Diritto nel mistero delta Chiesa, II (Rome 1990), pp. 459--460. 
17. Cf. Comm. 8 (1976), p. 24. 
18. Cf. J. MIRAS, "El ejercicio 'in solidum' . . .  ," cit., pp. 496--497. 
19. Cf. ibid. 
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2. Paragraph 2 contemplates those situations in  which, due to  a 
shortage of priests, the diocesan bishop finds it necessary to entrust a 
share of the pastoral care of the parish to a deacon or someone else who 
has not received the status of priest, or to a community of persons. In 
these cases, universal law establishes that the diocesan bishop must al
ways designate a priest who, invested with the faculties of the parish 
priest, shall direct the pastoral activity. Therefore, it is the basic regulation 
of a special form of collaboration of some of the faithful who have not re
ceived the status of priest ( deacons, religious or religious and lay faithful) 
in the ministry of the parish, which must be adopted in order to handle sit
uations always connected with a shortage of priests. This method is there
fore diff erentiated from other normal forms of collaboration or of 
assistance from the parish faithful in the parish ministry, referred to in 
c. 519, infine (see commentary).20 

Recently, some of the issues raised in the area of collaboration by 
the faithful who have not received the status of priest, particularly the lay 
faithful in the sacred ministry of the priests, have been the subject of an 
Instruction signed by several Dicasteries of the Holy See. 21 This docu
ment seeks, among other things, "to give a clear and authorized answer" to 
the problems raised by the "new forms of 'pastoral' activity of the non
ordained faithful in the sphere of the parishes and of the dioceses" (EdM, 
Premiss). It attempts to formulate some criteria for interpreting the cur
rent norm regarding the various forms of collaboration that can be 
adopted, depending on whether circumstances demand a normal or spe
cial character. The fact that this Instruction devotes one of its Practical 
provisions precisely to collaboration within the parish, with an express 
reference to the situation we are discussing, makes it necessary to cite it 
in full: 

"The non-ordained faithful, as happens in many worthy cases, may 
collaborate effectively in the pastoral ministry of clerics in parishes, 
health care centres, charitable and educational institutions, prisons, Mili
tary Ordinariates, etc. Provisions regulating such extraordinary form of 
collaboration are provided by Canon 517, § 2. 

"§ 1. The right understanding and application of this canon, accord
ing to which "si ob sacerdotum penuriam Episcopus dioecesanus 
aestimaverit participationem in exercitio curae pastoralis paroeciae con
credendam esse diacono aliive personae sacerdotali charactere non insig
nite aut personarum communitati, sacerdotem constitat aliquem qui, 

20. Cf. A.S. SANCHEZ-GIL, "L'apporto dei fedeli laici all'esercizio della cura pastorate della 
comunita parrocchiale," in Metodo, Fanti e Sogge t ti del Diritto Canonico, Ed. J.I. Arrieta 
and G.P. Milano (Vatican City 1999), pp. 1 131-1156. 

21. Cf. CC, Instruction "Ecclesiae de mysterio"on certain questions regarding the 
collaboration of the non-ordained faithful in the sacred ministry of priest , August 15, 1997, 
in AAS 89 (1997), pp. 852-877. 
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potestatibus facultatibus parochi instructus curam pastoralem modere
tur, " requires that this exceptional provision be used only with strict ad
herence to conditions contained in it. These are: 

"a) ob sacerdotum penuriam and not for reasons of convenience or 
ambiguous 'advancement of the laity'; 

"b) This is participation in exercitio curae pastoral is and not direct
ing, coordinating, moderating or governing the Parish; these competen
cies, according to the canon, pertain to the priest alone. 

"c) Because these are exceptional cases, before employing them, 
other possibilities should be availed of, such as using the services of re
tired priests still capable of such service, or entrusting several parishes to 
one priest or to a coetus sacerdotum." [Footnote 75: Cf. C.J. C. , can. 517, 
§ 1] "In any event, the preference which this canon gives to deacons can
not be overlooked. The same canon, however, reaffirms that these forms 
of participation in the pastoral care of parishes cannot, in any way, replace 
the office of Parish Priest." 

The same canon decrees that: "Episcopus dioecesanus ... sacerdo
tem constituat aliquem qui potestatibus et facultatibus parochi instructus, 
curam pastoral em moderetur." Indeed, the office of Parish Priest can be 
assigned validly only to a priest (cf. Canon 521, § 1) "even in cases where 
there is a shortage of clergy." [Footnote 76: The non-ordained faithful or a 
group of them entrusted with a collaboration in the exercise of pastoral 
care can not be given the title of "community leader" or any other expres
sion indicating the same idea.] 

As stated in § 2, "In the same regard, it must be noted that the Parish 
Priest is the Pastor proper to the parish entrusted to him," [footnote 77: 
Cf. C.I. C., can. 519] "and remains such until his pastoral office shall have 
ceased." [Footnote 78: Cf. ibid., can. 538, § §  1-2.] 

It continues: "The presentation of resignation at the age of 75 by a 
Parish Priest does not of itself (ipso iure) terminate his pastoral office. 
Such takes effect only when the diocesan bishop, following prudent con
sideration of all the circumstances, shall have definitively accepted his 
resignation in accordance with Canon 538, § 3 and communicated such to 
him in writing." [Footnote 79: Cf. ibid., can. 186.] In the light of those situ
ations where scarcity of priests exists, the use of special prudence in this 
matter would be judicious. 

"In view of the right of every cleric to exercise the ministry proper to 
him, and in the absence of any grave health or disciplinary reasons, it 
should be noted that having reached the age of 75 does not constitute a 
binding reason for the diocesan bishop to accept a Parish Priest's resigna
tion. This also serves to avoid a functional concept of the Sacred Minis
try." [Footnote 80: Cf. Congregation for the Clergy, Directory for the Life 
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and Ministry of Priests Tota Ecclesia (31 January 1994) , n. 44]  (EdM, 
art. 4). 

This Article 4, which does not seek to amend the regulation con
tained in § 2 of this canon, is an authentic interpretation made per mod um 
legis (see commentary on c. 16), and it revokes the contrary norms of par
ticular law. As is known, this document has the characteristic of a general 
decree, approved specifically by the Supreme Pontiff, and it expressly de
clares revoked, "all particular laws, customs and faculties conceded by the 
Holy See ad experimentum or other ecclesiastical authorities which are 
contrary to the foregoing norms" (EdM, Conclusion). 

Bearing in mind the new interpretative criteria, it is possible to indi
cate some juridical aspects of the wording of § 2, indicating the differ
ences with the wording in solidum of § 1. 

In the first place, it should be noted that the text of § 2 does not con
tain the expression in solidum of § 1, and therefore it does not seem ap
propriate to apply said terminology to these situations, as did the CCC, 
before the elimination of said expression in the Latin version typica 
(cf. CCC, 911), and as we had adopted in the previous edition of these 
commentaries. On that occasion we thought that it could be said that in 
these cases, analogous to the case contemplated in § 1, a sole parish task 
or office is entrusted with content similar to those of the office of the par
ish priest, but not exactly identical to an always multiple holder. With the 
difference, we were then indicating that in this case each holder receives a 
different share in the office entrusted:22 upon the presbyter designated to 
direct the pastoral activity and endowed with the faculties of the parish 
priest devolves those functions of the pastoral care that are exclusive to 
the priest; while those who have not received the order of the presbyter 
may participate secondarily in the exercise of the other functions of pasto
ral care.23 

We also stated that none of them receives the denomination of parish 
priest and is not such in the strict sense. 24 They are not such in any case, 
nor can they be denominated as such: "The non-ordained faithful or a 
group of them entrusted with a collaboration in the exercise of pastoral 
care can not be given the title of 'community leader' or any other expres
sion indicating the same idea." (EdM, art. 4, footnote 76; cf. c. 521, see 
commentary). 

Nevertheless, even if the sense of what we then stated can be main
tained with regard to the tenor of the Instruction, which considers the 
wording of § 2 to be "an extraordinary form of collaboration" in which the 
faithful who have not received the status of priest receive a "share in the 

22. Cf. A BORRAS, "La notion de cure dans le Code . . .  ," cit., pp. 235-236. 
23. Cf. P. URSO, "La struttura interna delle Chiese particolari," cit., p. 463. 
24. Cf. R. PAGE, Les Eglises particulieres, II, cit., pp. 37-45. 
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exercise of pastoral care," and which expressly declares that:"these forms 
of participation in the care of the parishes cannot in any way be identified 
with the office of parish priest" (Art. 4 § 1). Therefore, it seems preferable, 
because it is more appropriate from the theological point of view and 
more juridically precise , to consider that the office of parish priest , and 
with it the pastoral care of the parish, is entrusted solely and properly to 
the designated priest. Therefore the statement should be interpreted to 
mean that that the priest designated to direct the pastoral action is "en
dowed with the powers and the faculties of the parish priest." In this way 
the designated priest can be considered the parish priest, or his equiva
lent, with the consequence that the norms on the provision and the cessa
tion of the office of parish priest ( cf. cc. 520-527, 538) are applied to him, 
as well as ( mutatis mutandis) the provisions on the functions and duties 
of the parish priest (cf. cc. 528-537). However, some of them must be 
adapted to the specific circumstances of the parish in question, either in 
the act of the appointment, or through a statute on the functioning of the 
pastoral activity approved by the bishop, where a special regulation is re
ceived, for example, the duty of residence ( cf. c. 533) or the obligation to 
apply the Mass for the people (cf. c. 534), etc. 

For their part, the rest of the faithful receive a share in the exercise 
of the pastoral care entrusted mainly to the priest. This can be juridically 
translated into the appointment for an ecclesiastical office in the parish 
(cf. c. 228 § 1), or, without the need for an appointment to a specific eccle
siastical office, through the attribution of competencies and the granting 
of the faculties necessary to exercise, through substitution, the tasks of 
pastoral care that cannot be performed normally by the designated priest 
or by other priests, and to carry out, under the direction of the designated 
priest, other tasks related to the progress of the parish. 

The deacon, non-priest religious , nun, lay faithful (man or woman), 
or the community composed by them, which has been assigned to partici
pate in the exercise of pastoral care, will be able to collaborate , by virtue 
of the charge received from the bishop and under the direction of a priest , 
through the exercise of the functions ordinarily conferred to the parish 
priest. Logically, he or she will not be able to perform the functions of care 
of souls that require a priestly character (cf. c. 150). It is advisable that 
they participate in the performance of the other functions that the Code it
self attributes to the parish priest: not only the functions of an administra
tive or documentary type ( cf. cc. 532-535), but also functions of spiritual 
formation and encouragement ( cf. cc. 528-529). Moreover, on the occa
sions in which it is necessary, they will be able to fill an absence of an or
dained minister in those functions of a liturgical character suitable to their 
canonical condition. These are enumerated in c. 230 § 3: "exercise the 
ministry of the word, preside over liturgical prayers , confer baptism and 
distribute Holy Communion, in accordance with the provisions of the law" 
( cf. EdM, 2, 6-9, 11-12). It is important to remember, regarding the liturgi-
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cal functions presided over by women in the absence of priests, the Instr. 
La fonction evangelisatrice, of 1976, regarding the evangelizing function 
of the women in missionary lands. 25 This is indicated as the only source of 
this paragraph in the official edition of the Code. 26 

In this context, the statement of John Paul II should be recalled: 
"The performance of these tasks does not make a layperson a pastor." In 
fact, it is not the task that constitutes a ministry, but the sacramental ordi
nation. Only the sacrament of orders attributes to the ordained ministry of 
the bishops and presbyters a particular share in the office Christ the Head 
and Pastor and in his eternal priesthood. The function that is exercised as 
a substitute acquires its legitimation, immediately and formally, from the 
official delegation by the pastors, and in its specific performance, it is di
rected by the ecclesiastical authority" (CL, no. 23; cf. EdM, Theological 
principles) .  

"A declaration of the Instruction regarding the need for appropriate 
terminology to designate the non-ordained faithful who perform these 
functions is based upon this teaching2 7  [ footnote 58: Such examples 
should include all those linguistic expressions which in languages of the 
various countries, are similar or equal and indicate a directive role of lead
ership or such vicarious activity. ]" (EdM, l § 3). 

In any event, if the Theological Principles and each of the Practical 
Provisions of the Instruction are evaluated as a whole. It can be stated 
that, unless the designated priest is absent from the parish for a reason
ably prolonged period of time, and depending on the nature of each type 
of function, everything possible must be done in order that it be he, or an
other priest, or a deacon, who performs the functions that are especially 
entrusted to the parish priest (cf c. 530). This holds even if this involves a 
particular sacrifice, and even knowing that for some of them the status of 
priest is not required: e.g. ,  the administration of baptism (cf. c. 530,1.0

; 

EdM, art. 11), the administration of the Viaticum (cf. c. 530,3° ; EdM, 
art. 9), assistance at marriages ( cf. c. 530,4°; EdM, art. 10), the celebration 
of funerals ( cf. c. 530,5°; EdM, art. 12), the Sunday celebration ( cf c. 530,6°; 
EdM, art. 7) etc. 

In this sense, it seems appropriate for the bishop to determine, in the 
very act of appointment or in a statute prepared for this purpose, what 
functions should be attributed to each one of the holders of this parochial 
office, keeping in mind the particular circumstances of the parochial com-

25. Cf. SCPF, Instr. La fonction evangelisatrice, November 19, 1976, in EV 5, nos. 1546-
1587. 
26. CPI, "Codex Iuris Canonici, fontium annotatione et indice analytico-alphabetico 

auctus," in Civitate Vaticana 1989, p. 146. 
27. It is unlawful for the non-ordained faithful to assume titles such as "pastor," "chaplain," 

"coordinator," "moderator" or other such similar titles which can confuse their role and that 
of the Pastor, who is always a Bishop or Priest. 
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munities concerned. In the absence of a clear distribution of functions, it 
is for the designated priest to direct pastoral activity to determine what it 
is important to do in each case. As expressly indicated in Motu proprio De 
Episcoporum muneribus, upon him devolves exclusively the functions of 
"directing, coordinating, moderating or governing the Parish" ( cf. art. 4 
§ 1, b), in accordance with current norms. In principle, unless the bishop 
has expressly determined otherwise, it also devolves upon the priest to be 
the legal representative of the parish and oversee the administration of the 
goods of the parish (cf. c. 532). 

On the other hand, it is also necessary for the diocesan bishop to es
tablish, through provisions of particular law, the conditions for the fitness 
of persons who, lacking the status of priest, may be called upon to per
form this task (cf., by analogy, cc. 521 §§  2 - 3, 524), and to establish suit
able means for their necessary selection and formation. In this regard, the 
Instruction speaks of the responsibility of the competent authority with an 
indication that, due to it clear relevance to the case in question, should 
also be set forth in full: 

a) "Should it become necessary to provide for 'supplementary' assis
tance in any of the cases mentioned above, the competent Authority is 
bound to select lay faithful of sound doctrine and exemplary moral life. 
Catholics who do not live worthy lives or who do not enjoy good reputa
tions or whose family situations do not conform to the teaching of the 
Church may not be admitted to the exercise of such functions. In addition, 
those chosen should possess that level of formation necessary for the dis
charge of the responsibilities entrusted to them," and; 

b) "In accordance with the norms of particular law, they should per
fect their knowledge particularly by attending, in so far as possible, those 
formation courses organized for them by the competent ecclesiastical Au
thority in the particular churches, [ footnote 112: Cf. C.J. C. , can. 231, § 1] 
(in environments other than that of the Seminary, as this is reserved solely 
for those preparing for the priest hood). [Footnote 113: Seminaries called 
'integrated' or "mixed" must be excluded]. Great care must be exercised 
so that these courses conform absolutely to the teaching of the ecclesiasti
cal magisterium and they must be imbued with a true spirituality." (EdM, 
art. 13). 

The obligations and responsibilities of each, the initial and final 
times of the performance of their functions, and the appropriate salary for 
the actual, partial or exclusive, commitment of each should also be clearly 
determined through agreements that can take on various forms depending 
on the circumstances of the subjects involved: e.g., the assumption of an 
ecclesiastical office in the parish (cf. c. 228 § 1), especially indicated in the 
case of the deacon. The agreement of the bishop with the superior, in the 
case of religious, is contractual, especially in the case of the lay faithful. 
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In  connection with the exceptional and supplemental nature of this 
method of entrusting pastoral care of the parish, it is advisable to stress 
some criteria indicated by Motu proprio De Episcoporum muneribus, 
which lead us to consider this method as the last recourse , allowed only 
"ob sacerdotum penuriam and not for reasons of convenience or ambigu
ous "advancement of the laity," etc.; (art. 4 § 1 a), and when it is impossi
ble to use less extraordinary measures: "Because these are exceptional 
cases , before employing them , other possibilities should be availed of , 
such as using of the services of retired priests still capable of such service, 
or entrusting several parishes to one priest or to a coetus sacerdotum. 
[Footnote 75: Cf. C.I. C. , can. 517, § 1.]" 

"In any event, the preference which this canon gives to deacons can
not be overlooked."(art. 4 § 1). 

Lastly, with respect to the provisional nature of the provision of § 2, 
it should not be forgotten that an overly prolonged recourse of this type of 
measure can cause not only the impoverishment of the sacramental life of 
the parish, but also a certain clericalization of the laity; because, except 
in the case of the deacon, the performance of functions with a clear cleri
cal content is entrusted to non-clergy. Of course, a lack of presbyters can 
force one to turn to innovative solutions allowing one to have the collabo
ration of other faithful to make up for their absence. Nevertheless , they 
are solutions that must be considered provisional, without any desire for 
permanence. Therefore, it seems necessary for this type of provision to al
ways be accompanied by an urgent effort to promote the vocation of 
priest, which must be particularly intensified within the parish communi
ties in question, as has been expressly stated in the recent document from 
the Holy See: "Solutions addressing the shortage of ordained ministers 
cannot be other than transitory and must be linked to a series of pastoral 
programmes which give priority to the promotion of vocations to the Sac
rament of Holy Orders . ... 'The legislation of the Code of Canon Law has it
self provided new possibilities, which however, must be correctly applied, 
so as not to fall into the ambiguity of considering as ordinary and normal, 
solutions that were meant for extraordinary situations in which priests 
were lacking or in short supply' [footnote 116: John Paul II, Discourse at 
the Symposium on "The Participation of the Lay Faithful in the Priestly 
Ministry" (11 May 1994), n. 2 , in L'Osservatore Romano, English Language 
Edition, 11 May 1994] . ... 'It should also be understood that these clarifica
tions and distinctions do not stem from a concern to defend clerical privi
leges but from the need to be obedient to the will of Christ , and to respect 
the constitutive form which he indelibly impressed on his Church' [foot
note 117: ibid. , no. 5.] "  (EdM, Conclusion). 
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Paroecia regula generali sit territorialis, quae scilicet 
omnes complectatur christifideles certi territorii; ubi 
vero id expediat, constituantur paroeciae personales, ra
tione ritus, linguae, nationis christifidelium alicuius ter
ritorii atque alia etiam ratione determinatae. 

As a general rule, a parish is to be territorial, that is, it is to embrace all 
Christ's faithful of a given territory. Where it is useful, however, personal 
parishes are to be established, determined by reason of the rite, language 
or nationality of Christ's faithful of a certain territory, or on some other ba
sis. 

SOURCES: c. 216 §§ 1, 2 et 4; CodCom Resp., 26 sep. 1921, 3; CodCom 
Resp. I, 20 maii 1923 (AAS 16 [1924] 113); Pius PP. XII Ap. 
Const. Exsul Familia, 1 aug. 1952, 32 (AAS 44 [1952] 699-
700); CD 23; ES I, 21, 13; SCB Deel., 21 nov. 1966; DPMB 174 

CROSS REFERENCES: cc. 102, 107, 383 § 2, 813, 1110, 1115 

COMME NTARY ------

Antonio S. Sanchez-Gil 

1. The faithful's belonging to a determined parochial community, a 
specific manifestation of ecclesial communion inasmuch as it is a theolog
ical reality, is also juridically established through the criteria of determina
tion (territorial or personal) established in the present canon (see 
commentary on c. 515). By baptism one is incorporated into the Church of 
Christ ( cf. c. 96); nevertheless, "full communion with the catholic Church 
here on earth" is reached only when the baptized "are joined with Christ in 
his visible body, through the bonds of profession of faith, the sacraments 
and ecclesiastical governance" ( c. 205). In effect, communion with the 
universal Church is realized hie et nunc through belonging to more partic
ular communities which are like the specific expression of the Church; 
and therefore, in an immediate and visible manner, belonging to a parish, 
which "is there that the Church is seen locally. In a certain sense it is the 
Church living in the midst of the homes of her sons and daughters" 
(CL 26; cf. SC 42). 

Consequently, it is an exigency of the salus animarum that all the 
faithful have a clear bond of ecclesiastical governance, which is why for 
centuries it has been intended that every member of the faithful belong to 
a certain parish. Thus it was established by the Council of Trent in advo-
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eating the division of the diocesan community in determined parishes 
(distincto populo in certas propriasque parochias) for those places 
where the parochial churches did not have certain territorial boundaries 
(certosfines non habent), for which the territorial criterion was generally 
adopted.1 Later, the first codification insisted on the division of the terri
tory of the diocese into different territorial parts, identified with the par
ishes (cf. c. 216 §§  1 and 3 C/C/1917). In effect, the territorial criterion of 
belonging to a parish permits the assurance that all the faithful present in 
a certain place enter into effective communion with the Church and its 
Pastors. On the other hand, the territory, besides having an indubitable 
value as a binding agent for human relationships, accomplishes the func
tions of stating the limits of competence among the ecclesiastical authori
ties and fosters their recognition on the part of the faithful. 2 Likewise the 
regulatory system in force provides, as a general rule, the recourse to the 
territorial parish: that to which the faithful uniquely belong by reason of 
the territory; that is, for having that parochial domicile or quasi-domicile; 
for presently residing in the territory of that parish, if they only have a di
ocesan domicile or quasi-domicile; or, in the case of a transient, for pres
ently dwelling in that territory ( cf. cc. 102, 107). 

2. It is important to specify that what is explicitly considered as a 
general rule is that the territorial parish "is to embrace all Christ's faithful 
of a given territory." That is, generally it will be that way, "but where it is 
useful, " the text continues, "personal parishes are to be established." 
Therefore, a reason of utility or convenience is sufficient to establish pa
rochial communities on a personal basis3 when the mere presence of a 
parish in the territory is not enough to assure the effective incorporation 
of a group of faithful into the territorial parish. This may be for various 
reasons such as different nationality or language, diversity of rite or an
cient custom, etc. In these cases, the faithful are incorporated into a per
sonal parish for reasons different f rom territory, and they will have a 
diocesan domicile instead of a parochial domicile ( cf. c. 102 § 3). 

In effect, even from former times non-territorial pastoral structures 
have been adopted in the Church, and among those that deserve to be em
phasized are of the ritual kind. 4 Even after the Council of Trent, cases of 
non-territorial parishes permitted by the law have not been lacking. What 
Agustin Barbosa (1589-1649), celebrated canonist and author of an impor
tant work about the parochial office, stated regarding the tridentine de
cree previously mentioned is significant in this regard: "in such a conciliar 

1 .  Cf. Council of Trent, sess. XXIV, November 1 1, 1563, Decretum de reformatione, c.  13. 
2. Cf. J. CALVO, commentary on. c. 518, in Pamplona Com. 
3. Cf. A. BORRAS, "La notion de cure dans le Code de droit canonique," in Revue de Droit 

Canonique 37 (1987), p. 225. 
4. Cf. Lateran Council IV, Const. no. 9 De diversis ritibus in eadem fidem, Nnovember 

30, 1215, which went on to form a part of Corpus Juris Canonici; cf. E. FRIEDBERG, Corpus 
Juris Canonici, II (Leipzig 1879-1888; anastatic edition, Graz 1956), cols. 191-192. 
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decree it is not understood that the parishes do not have determined 
boundaries (territorial), certos fines non habent, but have a defined peo
ple, and are distinguished by defined families, certum tamen populum ha
bent et per certas familias distinguuntur. "5 And, following, he mentioned 
the case of the dioceses of L'Aquila (Italy), where the parishes were not 
territorial but regional or familiar, for they were distinguished non per 
domos materiales sed per populos seu familias. 6 Nonetheless, the per
sonal criterion is intertwined frequently with the territorial criterion; for 
which the canonical doctrine distinguished between personal parishes 
purely as such, and mixed personal parishes. 7 Likewise in Spain there 
have existed and still do survive personal parishes of various kinds: 

a) familiar or regional (Saint Thomas Apostle and Saint Damian in 
the diocese of Calahorra, and the Mozarabic dioceses of Saint Eulalia and 
Saint Torcuato in Toledo, which are moreover ritual parishes); 

b) national parishes (Saint Mary of Corticela for foreigners in Santi
ago de Compostela); and 

c) military parishes ( although they do not receive the denomination 
of parishes there are customarily considered as structures of a parochial 
type).8 

3. In the present normative system the requirement of a special apos
tolic indult has disappeared for the constitution of personal parishes 
(cf. c. 216 § 4 CJC/1917). In fact, already in 1951, the Ap. Const. Exul Fa
milia authorized the local ordinary to erect parishes for immigrants with
out need to go to the Holy See.9 Consequently, it is enough that the bishop, 
having consulted the council of priests ( cf. c. 515 § 2), considers its consti
tution advisable. This is according to the rite (cf. c. 383 § 2), language, or 
nationality of the faithful of a territory-therefore, customarily it will deal 
with mixed personal parishes, 10or even because of another reason (e.g., 
the parishes for university centers mentioned in c. 813). In these cases, as 
DPMB 17 4 directed, it is important "to provide carefully for the validity of 
ecclesiastical acts." The Code establishes, specifically, in what parish mar
riages must be celebrated (cf. c. 1115), and in which cases the personal 
parish priest validly attends the marriage ( cf. c. 1110). Otherwise, it will be 

5. A. BARBOSA, Pastorates sollicitudinis sive De officio et potestate Parochi (Venice 
1647), pt. I, ch. 1, p. 8, no. 23. 

6. Ibid., no. 24. 
7. Cf. E.F. REGATILLO, Derecho parroquial (Santander 1953), pp. 23-24. 
8. Cf. J.L. SANTOS, "Parroquia, comunidad de fieles,"  in Nuevo Derecho parroquial 

(Madrid 1988), p. 17. 
9. Cf. Prus XII, Ap. Const. Exsul Familia, August 1, 1952, no. 32, in AAS 44 (1952), 

pp. 649-704. 
10. Cf. G. SARZI-SARTORI, "La parrocchia personale nell'attuale disciplina della Chiesa," in 

Quaderni di Diritto Ecclesiale 2 (1989), pp. 165-173 (cf. p. 169) ;  R. PAGE, Les Eglises 
particulieres. Tome II. La charge pastoral de leurs communautes de fideles selon le Code 
de droit canonique de 1983 (Montreal 1989), p. 48. 
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particular law that must establish with clarity the competences ( cumula
tive or exclusive) of each parochial structure and the possible applicabil
ity of the laws promulgated for a certain territory to the faithful of the 
personal parishes ( cf. cc. 12 and 13). 

4. With the exception of the ritual parishes, in which there are other 
kinds of considerations, taken as the basis for the determination of the 
personal parochial community is "the sociological homogeneity of those 
who belong to it" (DPMB 174). That is to say, the intrinsic homogeneity of 
the social group that is going to constitute the personal parish, and the 
consequent extrinsic heterogeneity regarding the social group composed 
of the remaining faithful of the same territory. In this sense, it is important 
to state that the diversity of criteria to determine belonging to a parish is 
based on the need to adapt the pastoral structure to the sociological real
ity in which they perform their function.11 In effect, it is proper to the sac
ramental nature of the Church:  " a  sign and instrument ,  that is,  of 
communion with God and of unity among all men" (LG 1), so that the 
faithful enter into communion with it when they are incorporated into a 
particular and visible community (the diocese, and more specifically in 
this case, the parish). Conserving the human characteristics of the social 
group to which they belong, it is converted into an instrument of super
natural communion with the universal Church (cf. LG 8; AG 6). For this 
reason, in a situation of sociological homogeneity, each faithful will be 
able to belong without difficulty to the parochial community of the same 
territory, and the territorial division of the parochial communities will 
likewise make sense. Nevertheless, in heterogeneous sociological situa
tions, in which integration into the predominant social group of the terri
tory is problematic for certain faithful (e.g., communities of immigrants), 
it is understandable that those faithful have difficulties in belonging to the 
territorial parish, and it will be advisable, then, to establish personal paro
chial communities that perhaps better express the particular human char
acteristics of those faithful. 

5. The advisability of leaving to the free decision of the faithful the 
possibility of being incorporated into the personal or territorial parishes 
merits special consideration. The decision, to attain juridical importance, 
must be given according to methods established by particular law. In ef
fect, there is evident pastoral justification that the faithful of one certain 
language or country, recently arrived in a new country, can be welcomed 
into a community that is suitable for the particularities of their pastoral 
needs. Nevertheless, when, with the passage of time, those faithful (and 
with greater reason their children) are becoming incorporated into the so
cial reality of the new country by learning the language or even by acquir
ing that new nationality it is advisable that they are integrated into the 

11.  Cf. A. DEL PORTILLO, "Dinamicidad y funcionalidad de las estructuras pastorales," in Ius 
Canonicum 9 (1969), pp. 305-329. 
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parochial community in which then they will be better recognized. That is 
the case, to cite an example, of the linguistic parishes that arose in the 
United States during the Nineteenth Century to welcome the immigrant 
faithful in that country.12 In fact, the American bishops def ended the free
dom of the immigrants who, for the purpose of overcoming the risk of 
abandoning religious practice, in some cases began to frequent protestant 
churches of their own nationality, and by their children who, considering 
themselves already Americans, avoided going to the national parishes of 
their parents. This freedom of the faithful "to be able to leave the linguistic 
parish made, moreover-except in residual situations-these institutions 
to remain tied to the real needs of the faithful" 13 by favoring Americaniza
tion; namely, the complete incorporation of the immigrants into American 
society and the Church in the United States. This consideration based in 
the American phenomenon can be applied also, with the logical exception 
of the ritual parishes, to the majority of the cases that trigger the constitu
tion of personal parishes. 

12. Cf. J. GARCIA DE CARDENAS, "La libertad de adscripci6n a las parroquias lingufsticas en 
los Estados Unidos en el s. XIX," in Annales theologici 7 (1993), pp. 129-155. 

13. Ibid., p. 149. Also cf. J. SANCHIS, "La pastorale dovuta ai migranti ed agli itineranti 
(aspetti giuridici fondamentali) , "  in Fidelium Jura 3 (1993), pp. 451-494; G. TREVISAN, "La 
cura pastorale dei migranti,"  in Quaderni di Diritto Ecclesiale 2 (1989), pp. 158-164. 
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Parochus est pastor proprius paroeciae sibi commissae, 
cura pastorali communitatis sibi concreditae fungens sub 
auctoritate Episcopi dioecesani, cuius in partem ministe
rii Christi vocatus est, ut pro eadem communitate mu
nera exsequatur docendi , sanctificandi et regendi , 
cooperantibus etiam aliis presbyteris vel diaconis atque 
operam conferentibus christifidelibus laicis, ad normam 
iuris. 

The parish priest is the proper pastor of the parish entrusted to him. He 
exercises the pastoral care of the community entrusted to him under the 
authority of the diocesan bishop, whose ministry of Christ he is called to 
share, so that for this community he may carry out the offices of teaching, 
sanctifying and ruling with the cooperation of other priests or deacons 
and with the assistance of lay members of Christ's faithful, in accordance 
with the law. 

SOURCES: cc. 216 § 1, 415 § 1; CD 30; DPMB 176 

CROSS REFERENCES: cc. 89, 107, 150, 515, 520-537, 968 § 1, 1079-
1081, 1105 § 2, 1106, 1108-1111, 1114-1115, 1118 
§ 1, 1177 § 2, 1196, 1 °, 1203, 1245 

COMME NTARY ------

Antonio S. Sanchez-Gil 

1. Without forgetting that the parish is a community in which all the 
faithful that compile it are called to cooperate actively in an organic way 
(see commentary on c. 515), it is necessary to point out the central place 
that the parish priest occupies within it. For this reason, the Code devotes 
special attention to the office of parish priest in the canons that follow: 
the notion of parish priest ( cf. c. 519), the provision for the office of parish 
priest ( cf. cc. 520-527), the integral functions of the pastoral care of the 
parish priest (cf. cc. 528-530) and the duties related to it (cf. cc. 531-537). 

Before considering the canonical notion of parish priest, it is advis
able to point out the kinds of parochial offices mentioned in the Code. On 
one hand, they can be classified as stable parochial offices: the office of 
parish priest and the office of assistant parish priest ( cf. cc. 545-552); and 
as a temporary parochial office: the office of parochial administrator 
( cf. cc. 539-540). On the other hand, they constitute parochial offices sui 
generis: the parochial office conferred in solidum to a group of priests 
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(cf. c. 517 § 1), as well as the parochial office conferred upon the desig
nated priest to lead the pastoral activity when, due to a lack of priests, it is 
entrusted to other faithful. Those who have not received the order of the 
presbyteriate, possibly through an ecclesiastical office in the parish, are 
parts in the exercise of the pastoral care of the parish ( cf. c. 517 § 2; see 
commentary). 

2. Inspired by the conciliar doctrine regarding the pastoral ministry 
of the diocesan clergy (cf. CD 28-32), the notion of parish priest of c. 519 
offers a greater richness of ecclesiological content over the definition of 
the CIC/1917 (cc. 216 § 1, 451 § 1). Called to be a special cooperator of the 
bishop in the participation of the ministry of Christ, the parish priest is the 
proper pastor of the parochial community and carries out its pastoral care 
under the authority of the diocesan bishop. He accomplishes the functions 
of teaching , sanctifying, and governing, with the cooperation of other 
priests or deacons and with the help of lay faithful, pursuant to the norm 
of law. Therefore, it considers the notion of parish priest in its deep theo
logical meaning and, at the same time, as being intimately tied to the 
notion of parish of c. 515.1 It is opportune to limit ourselves in this com
mentary to the most meaningful aspects of this definition from the juridi
cal point of view: the parish priest is the proper pastor of the parish that is 
assigned to him and he carries out the pastoral care of the community that 
is entrusted to him under the authority of the diocesan bishop. 

3. Regarding the expression "proper pastor," applied to the parish 
priest, it is important to anticipate that , even though it has been the object 
of frequent study by canonical doctrine, a unanimous interpretation of its 
precise juridical meaning and of the differences that the application of the 
same expression has to the diocesan bishop has not been reached. 2 In ef
fect, it has been traditional in the Church to designate as pastor, in the full 
and strict sense, the one who exercises pastoral care over the community 
of the faithful entrusted to him because of his sacramental participation in 
the pastoral ministry of Jesus Christ and because of his office.3 And with 
this meaning, the present Code frequently utilizes the term pastor 
(cf. cc. 212-214, 228, 331, 333, 353, 369-370, 375 § 1, 383 § 1, 515-516, 519, 
529, 652 § 2, 749 § 1, 822-823) or the expression pastor of souls (cf. cc. 771 
§ 1, 773, 794 § 2, 843 § 2, 861, 890, 898, 1001, 1063, 1072, 1128, 1252). Never-

1. Cf. A. BORRAS, "La notion de cure dans le Code de droit canonique," in Revue de Droit 
Canonique 37 (1987), pp. 215-216; J.L. SANTOS, "Parroquia, comunidad de fieles," in Nuevo 
Derecho p arroquial (Madrid 1988), pp. 18-19; A. SOUSA-COSTA, commentary on c. 519, in 
Commento al Cadice di Diritto Canonico (Rome 1985), p. 312; J.L. LARRABE , "La figura del 
parroco: su estatuto juridico," in J. MANZANARES (Ed.), La parroquia desde el nuevo Derecho 
Canonico (Salamanca 1991), pp. 31-54. 

2. Cf. J.A. MARQUES, "El concepto de pastor y funci6n pastoral en el Vaticano II," in Ius 
Canonicum 13 (1973), pp. 13-69. 

3. Cf. J.A. MARQUES, "El concepto de pastor y funci6n pastoral en el Vaticano II," in Ius 
Canonicum 13 (1973), pp. 13-69. 
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theless, it is important to keep in mind that for centuries, on considering 
the pastoral function of the bishop, the juridical aspect of governance or 
power of governance was emphasized and it came to "blurring the dy
namic and apostolic meaning of the pastoral mission," such that, for much 
of the time, "the office of pastor will be reduced, in large part, to this 
power of governance."4 The diffusion of this mentality led, among other 
things, to the spread of Jansen ism and the appearance of the movement 
called parochism, to deny to the parish priest, especially for apologetical 
reasons, the character of pastor, for considering that the parish priest 
does not have true power of jurisdiction. 5 Regarding the adjective proper, 
it is important to state that already in the Middle Ages the expressions sac
erdos proprius, parochus proprius, or rector proprius were used to indi
cate the priest who had entrusted to him the immediate care of a group of 
faithful that was considered, therefore, his populus proprius. 6 And with a 
similar meaning, the Code on occasion uses the expression proper pastor 
(cf. cc. 370, 515-516, 519) or, more precisely, the expression proper parish 
priest (cf. cc. 107, 1115, 1177 § 2). Nevertheless, a certain ambivalence of 
the adjective proper, sometimes referring to the proper pastor, and other 
time to the performance in the proper name of the power, likewise fos
tered the utilization of the expression proper pastor to denominate one 
who acted in the proper name of the power of governance, and to distin
guish it thus from one to acted vicariously. 7 

Consequently, to evaluate the diff erent scope of the expression 
"proper pastor" applied to the parish priest or to the diocesan bishop,8 it is 
necessary to determine the nature of the functions attributed to the parish 
priest and to specify the meaning of that which the canonical doctrine 
called the power of the parish priest or parochial power. It is not without 
reason that the consideration of whether the parish priest is or is not a 
holder of potestas regiminis continues to be a topic of debate among 
canonists. This debate has not lacked on occasion a certain tendency to 
situate theological and juridical considerations on the same conceptual 
plane. 

4. First, it is important to specify, in light of the other dispositions of 
the Code, the meaning of the functions that, pursuant to the present 

4. A. DEL PORTILLO, "Dinamicidad y funcionalidad de las estructuras pastorales," in Ius 
Canonicum 9 (1969), p. 316. Also cf. B. DOLHAGARAY, "Cures," in Dictionnaire de Theologie 
Catholique, 3 (Paris 1908), cols. 2432-2434. 

5. Cf. M. LUPI, De parochiis, II (Venice 1789), p. 314; D. Bourx, Tractatus de parocho 
(Paris 1867), pp. 142-156. 

6. Cf. A. VIANA, "El parroco, pastor propio de la parroquia," in Ius Canonicum 29 (1989), 
pp. 467-469. 

7. Cf. D. MOGAVERO, "II parroco e i sacerdoti collaboratori," in La parrocchia e le sue 
strutture (Bologna 1987), p. 121. 

8. Cf. F. COCCOPALMERIO, De paroecia (Rome 1991), pp. 63-65; A. BORRAS, "La notion de 
cure dans le Code . . .  ," cit., pp. 222-223; J.C. PERISSET, La Paroisse. Commentaire des canons 
515-572 (Paris 1989), pp. 52-56. 
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canon, the parish priest performs in the parochial community. He con
ducts pastoral care under the authority of the diocesan bishop and per
forms the functions of teaching, sanctifying, and governing. Therefore, it 
is important to keep in mind the content of cc. 528-530, where with 
greater detail the tasks that make up the pastoral function of care of souls 
entrusted to the parish priest are described (see the respective commen
taries). In effect, it is precisely through the parish priest's accomplishment 
of these tasks of the triple munus pastoral: docendi (cf. c. 528 § 1), sanc
tificandi ( cf. cc. 528 § 2, 530), and regendi ( cf. c. 529)9 that pastoral care 
is performed and is carried out in the parochial community. Second, it is 
important to keep in mind that potestas regiminis, also called power of 
governance, to which c. 129 § 1 refers and, that, pursuant to c. 131 § 2, can 
be proper or vicarious, has a precise juridical meaning, different from the 
expression munus regendi, of a more general and theological content.10 

On the other hand, pursuant to c. 381, "all the ordinary, proper, and imme
diate power that is required for its pastoral function" in the particular 
church corresponds to the person who holds the capital office, for the 
pastoral function of the parish priest is carried out always under the au
thority of the diocesan bishop. 

In this context, it can be useful to recall several expressions utilized 
by several Hispanic canonists of the sixteenth and seventeenth centuries 
(e.g. Agustin Barbosa, Jeronimo Cevallos, Esteban Daoyz, Alfonso Alvarez 
Guerrero and Francisco Salgado Somoza). These writers considered that 
the full care of souls of the faithful in the diocese corresponded to the di
ocesan bishop, for his being the holder of an office plene curatum; a plen
itude that granted the possibility of entrusting to others the function of 
care of souls of the faithful of the diocese. To the parish priest, however, 
for being the holder of an office non plene curatum, corresponded the 
semi-plenary care of souls; that is, those pastoral functions that the 
bishop had entrusted to him in conformance with the norm of the law.11 

Logically, these distinctions ( office plene curatum and non plene cura
tum, plena and semiplena care of souls) developed in the classical age of 
canon law, have a merely doctrinal value and must be understood in the 
present context. This is in a sense different from that expressed in the 
Code when it refers to "an office which carries with it the full care of souls, 

9. Cf. P. URSO, "La struttura interna delle Chiese particolari," in Il Diritto nel mistero 
della Chiesa, II (Rome 1990), p .  473-479; J.C. PERISSET, La Paroisse . . .  , cit. ,  pp. 131-132. 

10. Cf. E. LABANDEIRA, Tratado de Derecho administrativo can6nico (Pamplona 1993), 
pp. 67-94; J. HERVADA, Diritto Costituzionale Canonico (Milan 1989), pp. 231-247; J.73-102; 
J.A. SOUTO, "E l  'mun us regendi '  como funci6n y como poder, " in Acta  conventus 
internationalis canonistarum Romae diebus 20-25 maii 1 968 celebrati, In Civit ate 
Vaticana 1970, pp. M. GONZAf,EZ DEL VALLE, "Jerarqufa eclesia.stica y autonomfa pastoral," in 
Ius Canonicum 13 (1973), pp. 239-247; K. MbRSDORF, "De conceptu officii ecclesiastici," in 
Apollinaris 33 (1960), pp. 75-87. 

11. Cf. J.M. DIAZ-MORENO, La regulaci6n juridica de la cura de almas en los canonistas 
hispanicos de los siglos XVI-XVII (Granada 1972), pp. 64-66. 
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for which the exercise of the order of prieshood is required" ( c. 150).12 Per
haps it might be preferable to distinguish between Episcopal pastoral 
function (or care of souls), and the parochial pastoral function. 

By using the terminology of another time, one could affirm that only 
the bishop is the proper pastor on the full sense. To him correponds a pas
toral function ( or care of souls) that is episcopal, since he received the 
plenitude of the sacrament of holy orders and the missio canonica of the 
capital office in the particular church. This function that is done in one's 
own name and that can be entrusted to others. The parish priest, by the re
ception of the order of priesthood and the missio canonica of the office 
of parish priest, is also a proper pastor but in the non-plenary sense. To 
him correponds the parochial pastoral function (or care of souls), which 
he also exercises in his own name, not by mere delegation or as vicar of 
the bishop but subordinate to him, and which cannot be entrusted to oth
ers. In this same sense, but in other words, the canonical doctrine subse
quent to the CIC/1917 called bishops pastors of the first order and parish 
priest as pastors of the second order. 13 Moreover, it is significant that in 
one of the first sessions of the codifying Commission that dealt with the 
definition of parish (the session of April 3-8, 1967 of the coetus "De Cleri
cis"), to a consultor who had stated that "proprium pastorem esse Epis
copum," it was answered "etiam parochum esse pastorem proprium, sub 
autoritate Episcopi et illam affirmationem non praeiudicare Episcopo."14 

5. Consequently, to define the parish priest as a proper pastor of the 
parish simply means that the immediate pastoral care of the faithful of the 
parochial community corresponds to him. It is a task that he performs 
under the authority of the diocesan bishop, and that fundamentally con
sists in the performance of the functions stated in cc. 528-530. This does 
prevent pastors in the full sense (by means of ecclesiastical law), which 
only they can issue in the Church, from granting several specific faculties 
of the power of governance to pastors in the non-plenary sense, so that 
they perform them in their own name. In fact, the parish priest performs 
not only pastoral care, but also several functions in the external and inter
nal forum granted expressly by the law (cf. cc. 89; 91-92; 968 § 1; 1079-
1081; 1105 § 2; 1108-1111; 1114-1115; 1118 § 1; 1196, 1°; 1203, 1245). The 
Code employs, on occasion, the term "subjects" to refer to the passive 
subjects of the same (cf. cc. 1109-1110, 1196, 1°), or it even speaks of "ju
risdiction" of the parish priest (cf. cc. 968 § 1, 1110). This has caused La
bandeira to state that "in the Code the term "pastor" has been utilized 
profusely to signify that priest who has care of souls and power in the ex
ternal and internal forum over a community of the faithful."15 Neverthe-

12. Cf. A. BORRAS, "La notion de cure dans le Code . . .  ," cit., p. 218; P. LOMBARDiA, Lezioni di 
Diritto Canonico (Milan 1985), pp. 145-146. 

13. Cf. E.F. REGATILLO, Derecho parroquial (Santander 1953), p. 81-82. 
14. Comm. 17 (1985), p. 95. 
15. E. LABANDEIRA, Tratado de Derecho administrativo can6nico, cit., p. 106. 
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less, they are dispositions that the law makes, because of the exigencies of 
the salus animarum, directly related to the pastoral function of the parish 
priest. It does not seem that it can be from this that the parish priest is the 
holder stricto sensu of the potestas regiminis, 16 nor that the performance 
of those faculties is the most specific of his work. Certainly, the role of "di
recting, coordinating, moderating or governing the Parish" devolves upon 
the parish priest by virtue of his office, as Ed M so indicates (art. 4 § 1, b). 
However, as Wernz stated, the parish priest does not belong but "in sensu 
latiore" to the hierarchy of jurisdictions, for "what is entrusted to him is a 
noble and very serious office of lending his help to the bishop in the ad
ministration of the ordinary and immediate care of souls." 17 In the words 
of DPMB, the parish priest performs "the direct and continuous care of the 
souls; in effect, this care is doubtless the fundamental requirement for the 
life of the ecclesial community," because of which "the spiritual and pasto
ral figure of the bishop must be reflected in it." (DPMB 176) 

As emphasized in cc. 528-530, the mission of the parish priest is of a 
predominantly pastoral character, regarding care of souls and not specifi
cally governance or jurisdiction, 18 since to speak of the power of the par
ish priest or of parochial power can lead to interpretations not at all 
suitable from the juridical point of view. To perform their ministry as rec
tors of the Christian people, to the priests, and more so to the parish 
priest, are conferred the corresponding spiritual power" (PO 6); thus it is 
theologically appropriate to speak of potestas spiritualis of the parish 
priest. Nevertheless, juridically, it seems improper to speak of ordinary 
power of governance of the office of parish priest, for the juridical power 
that, on occasion, the parish priest can exercise responds rather to delega
tion of power or habitual faculties (cf. c. 132) 19 granted expressly by the 
law to the person of the parish priest; faculties that, in the majority of 
cases (cf. cc. 89; 1079-1081; 1105 § 2; 1196, 1°; 1203, 1245), are not granted 
to him by means of the office of parish priest, but rather for being the 
holder of this office. 20 

6. Last, as the text of the canon states, to fulfill his mission, the par
ish priest can and must have the collaboration of the other members of the 
parochial community. This includes priests, deacons, and laity, according 
to the condition and function proper to each one and in conformance with 
the norm of law. 

Regarding the collaboration of the lay faithful in the functions of or
dained ministers, the following statements from the Instruction should be 

16. Cf. C. CARDIA, fl governo della Chiesa (Bologna 1984), pp. 180-181. 
17. F.X. WERNZ, Ius Decretalium, II (Rome 1906), p. 666 (also cf. pp. 677-679). 
18. Cf. R. PAGE, Les Eglises particulieres. Tome II. La charge pastoral de leurs 

communautes de fideles selon le Code de droit canonique de 1983 (Montreal 1989), p. 58. 
19. Cf. J.C. PERISSET, La Paroisse . . .  , cit., pp. 130-132. 
20. Cf. E. LABANDEIRA, Tratado de Derecho administrativo can6nico, cit., pp 139-140. 
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recalled: "With regard to these last mentioned areas or functions, the non
ordained faithful do not enjoy a right to such tasks and functions. Rather, 
they are 'capable of being admitted by the sacred Pastors ... to those func
tions which, in accordance with the provisions of law, they can discharge' 
[footnote 50: Cf. can. 228 § 1). And where 'ministers are not available ... 
they can supply certain of their functions ... in accordance with the provi
sions of law' [footnote 50: Cf. can. 228 § 1]" (EdM, Theological principles). 
In short, they are normal forms of collaboration or assistance from the 
faithful of the parish in the ministry of the parish, different from the spe
cial provisions established in situations of a lack of priests (see commen
tary on c. 517 § 2). In any event, collaboration from the members of the 
parish community will always be necessary, not only to help the parish 
priest in the exercise of his pastoral duties, but especially in the perfor
mance of the evangelizing duty of the entire parish community. 21 

In effect, neither must the parish priest be a "solitary worker, "22 nor 
must the faithful leave the parish priest alone. On the contrary, they must 
help him and sustain him in his work: they have the moral and, on occa
sion, also juridical obligation ( cf., e.g., cc. 212-222, 228, 536-537), of not 
letting him carry on his shoulders all the weight of the parish. Only in this 
way will they truly recognize in the parish priest, with a less technical 
meaning but perhaps more profoundly, their proper pastor. 

21. Cf. A.S. SANCHEZ-GIL, "!Japporto dei fedeli laici all'esercizio della cura pastorate della 
comunita parrocchiale," in VV.AA., Metodo, Fanti e Sogge tti del Diritto Canonico, Ed. J.I. 
Arrieta and G.P. Milano (Vatican City 1999), pp. 1131-1146. 

22. P. URSO, "La struttura interna delle Chiese particolari," cit., p. 465. 
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520 

Bk. II. Pt. II. Sect. II. Particular Churches . . .  

§ 1.  Persona iuridica ne sit parochus; Episcopus autem 
dioecesanus, non vero Administrator dioecesanus, 
de consensu competentis Superioris, potest paroe
ciam committere instituto religioso clericali vel so
cietati clericali vitae apostolicae, earn erigendo 
etiam in ecclesia instituti aut societatis, hac tamen 
lege ut unus presbyter sit paroeciae parochus, aut, si 
cura pastoralis pluribus in solidum committatur, mo
derator, de quo in can. 5 1 7  § 1 .  

§ 2. Paroeciae commissio, de qua in § 1 ,  fieri potest sive 
in perpetuum sive ad certum praefinitum tempus; in 
utroque casu fiat mediante conventione scripta inter 
Episcoporum dioecesanum et competentem Superio
rem instituti vel societatis inita, qua inter alia ex
presse e t  a c c urate defi n i a n t ur, quae ad opus 
explendum, ad personas eidem addicendas et ad oe
conomicas spectent. 

§ 1. A juridical person may not be a parish priest. However, the diocesan 
bishop, but not the diocesan Administrator, can, with the consent of 
the competent Superior, entrust a parish to a clerical religious insti
tute or to a clerical society of apostolic life, even by establishing it in 
the church of the institute or society, subject however to the rule that 
one priest be the parish priest or, if the pastoral care is entrusted to 
several priests jointly, that there be a moderator as mentioned in 
C. 517 § 1. 

§ 2. The entrustment of a parish, as in § 1, may be either in perpetuity or 
for a specified time. In either case this is to be done by means of a 
written agreement made between the diocesan bishop and the com
petent Superior of the institute or society. This agreement must ex
pressly and accurately define, among other things, the work to be 
done, the persons to be assigned to it and the financial arrangements. 

SOURCES: § 1: c. 452 § 1; SCCouncil Instr. A chiarimento, 23 ian. 1931; 
ES I, 33 § 1 
§ 2: SCCouncil Instr. A chiarimento, 23 ian. 1931; SCR Nor
mae, 15 feb. 1919; ES I, 33 § 1; SCRSI Normae, 1 mar. 1975 

CROSS REFERENCES: § 1: cc. 510, 517 § 1, 611 § 3 
§ 2: cc. 522, 681- 682 
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COMME NTARY 

Antonio S. Sanchez-Gil 

c. 520 

A consequence of the eminently pastoral function of the parish is the 
importance of conferring the responsibility of pastoral care, as long as it is 
possible, to an individual priest who will be its proper pastor (cf. cc. 519 
and 526 § 2). In fact, it is significant that the Code reserves the term par
ish priest to the individual priest to whom the pastoral care of the parish 
is entrusted (cf., e.g., cc. 515, 519, 521, 526); 1 and avoids employing such 
terminology when, for various reasons, the pastoral care of the parish is 
entrusted in another manner (see commentary on c. 517). 

1. In § 1, a juridical person is excluded from being appointed parish 
priest. In the past, by indult of the Holy See: cf. c. 452 C/C/1917, the office 
of parish priest was frequently conferred on a moral person (religious in
stitute, monastery, chapter of canons, etc.) up to the point that this possi
bility was included in the canonical notion itself of parish priest: "the 
priest or moral person to whom the parish has been entrusted as holder 
with care of souls" (c. 451 CIC/1917).2 Nevertheless, when the parish 
priest was a moral person, in order to avoid a possible uncertainty ( con
sidered damaging for souls) regarding the agent responsible for pastoral 
care, the prior regulatory system required the appointment of an assistant 
parish priest by the bishop. It distinguished, through a juridical fiction, be
tween habitual care of souls, which corresponded to the moral person, 
and present care of souls, which was carried out by the assistant parish 
priest (cf. c. 472 C/C/1917).3 

Canon 510, having regulated the case of the parishes joined to a 
chapter of canons, § 1 of the present canon preserves the possibility, 
granted only to the diocesan bishop and not to the diocesan administrator, 
of entrusting a parish to other kinds of juridical persons. Expressly men
tioned are the clerical religious institutes and the clerical societies of ap
ostolic life. It seems however, that other institutes could be included 
which, by having priests available, meet the conditions necessary to serve 
a parish fruitfully. The bishop, without need of approval from the Holy 
See, can resort to this possibility when he considers it advisable, after 

1. Cf. Comm. 24 (1992), p. 109. Also cf. A. BORRAS, "La notion de cure dans le Code de 
droit canonique," in Revue de Droit Canonique 37 (1987), p. 230. 

2. Cf. V. DE PAOLIS, "De paroeciis institutis religiosis commissis vel committendis, "  in 
Periodica 74 (1985), pp. 389-417; A. BORRAS, "La notion de cure dans le Code . . .  ," cit., pp. 218-
219. 

3. Cf. J.L. SANTOS, "Parroquia, comunidad de fieles," in Nuevo Derecho parroquial 
(Madrid 1988), p. 27; D. SCHIAPPOLI-P.G. GARON, "Parrocchia," in Novissimo Digesto Italiano, 
XII (Turin 1982), p. 450; T. MAURO, "Parroco," in Enciclopedia del Diritto, XXXI (Milan 1981), 
pp. 887-888. 
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consulting the council of priests (cf. c. 515 § 2), establishing even that a 
church of the institute be a parochial church, a very frequent phenomenon 
in former times and which led to the so called religious parishes. 4 Never
theless, a very specific condition is established at the same time that mod
ifies the juridical meaning of the prior situation: there must always be a 
priest who will be the parish priest ( or the moderator, if the formula in 
solidum of c. 517 § 1 is adopted). The fundamental difference with respect 
to the prior regulation is in the diverse juridical content of what is en
trusted to the institute. It is no longer the office of parish priest, which 
must always be held by a priest, 5 but the parish, and more specifically, the 
obligation of assuring that the pastoral care of the parish is well served. It 
is a fully juridical obligation, which is accompanied by appropriate rights 
to accomplish it ( customarily including the right of presentation of the 
priest who will carry out the pastoral care: cf. c. 682 § 1), but different 
from the pastoral obligations and obligations that they are called to ful
fill. 6 

2. For its part § 2 establishes that the entrustment of the parish to an 
institute can be for a fixed time or in perpetuity. Without prejudging the 
usefulness of this dual possibility, a certain consideration of the benefice 
concept of the parish can be recalled. As is well known, the benefices 
were considered perpetual by nature (objective perpetuity), and could be 
conferred for a fixed time or in perpetuity (subjective perpetuity) ( cf. 
cc. 102 § 1, 1411 CJC/1917). Nevertheless, the juridical meaning of this 
point is also diverse: what is entrusted ad certum praefinitum tempus or 
in perpetuum is the obligation that parish be well served. It also estab
lishes that the entrustment must always be done with a written agreement 
between the diocesan bishop and the competent superior, for whose for
malization the models prepared by the competent authorities of each 
country can be followed. 7 In this agreement everything ref erring to the en
trusted task must be regulated in an express and detailed manner to the 
people who carry it out by making mention of, in the proper case, of the 
right of presentation, and financial matters. It is a measure required for ju
ridical security that can serve, to adapt the general regulatory system re-

4. Cf. E.F. REGATILL0, Derecho parroquial (Santander 1953), pp. 549-555. 
5. Cf. P. URSO, "La struttura interna delle Chiese particolari," in Il Diritto nel mistero 

della Chiesa, II (Rome 1990), p. 462; R. PAGE, Les Eglises particulieres. Tome II. La charge 
p astoral de leurs communautes de fideles selon le Code de droit canonique de 1983 
(Montreal 1989), pp. 63-64. 

6. Cf. V. DE PA0LIS, "De paroeciis institutis religiosis commissis . . .  ," cit., pp. 408-409. 
Cf. F. OcARIZ, "Unita e diversita nella comunione ecclesiale, "  in L'Osservatore Romano, 
June 21, 1992, p. 1 1 .  

7 .  Cf., e.g. , A .  DE .ANGELIS, "Convenzione sulle parrocchie tenute da  religiosi," in L'Amico 
del Clero 68 (1986), pp. 280-285; D.J. ANDRES, "De paroeciarum commissione institutis et 
societatem clericalibus," in Commentarium pro religiosis et missionariis 67 ( 1986), 
pp. 156-167; V. DE PA0LIS, "Commento allo Schema tipo di convenzione per l'affidamento 
delle parrocchie ai religiosi," in Informationes SCRSI 12 (1986), pp. 133-150 and 233-259. 
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garding the parish to the particular characteristics of the institute in 
question. It is important, in any case, to harmonize the respect due to both 
the foundational spirit of the institute and the rights of the bishop and of 
the faithful of the parochial community. Logically, the faithful can join the 
spirituality proper to the institute or preserve.if they prefer,a different 
form of spiritual life (cf. c. 214 in fine). Diversity is the heart of the parish. 
Far from infringing upon communion among its members, it can be a sign 
of ecclesial communion with more profound roots: "characterized by a di
versity and a complementarity of vocations and states of life, of ministries, 
of charisms and responsibilities" (CL 20; cf. Communionis notio, 15-16). 

The content of § 2 is, on the other hand , similar to that of c. 681, 
which refers to the apostolic activities entrusted to religious by the dioce
san bishop. Likewise, cc. 675, 678, 680, 682, 683, and 738 are applicable to 
the entrustment of a parish. In this sense, it is important to emphasize that 
the parish, since it is a cell of the diocese and a natural purview of dioce
san pastoral activity, must always remain under the authority and direc
tion of the diocesan bishop; likewise in those cases in which it is entrusted 
to institutions that are generally supra-diocesan. 

1291 



c. 521 

521 

Bk. II. Pt. II. Sect. II. Particular Churches . . .  SANCHEZ- GIL 

§ 1. Ut quis valide in parochum assumatur, oportet sit in 
sacro presbyteratus ordine constitutus. 

§ 2.  Sit praeterea sana doctrina et morum probitate 
praestans, animarum zelo aliisque virtutibus praedi
tus, atque insuper qualitatibus gaudeat quae ad pa
roeciam, de qua agitur, curandam iure sive universali 
sive particulari requiruntur. 

§ 3. Ad officium parochi alicui conferendum, oportet de 
eius idoneitate, modo ab Episcopo dioecesano deter
minato, etiam per examen, certo constet. 

§ 1. To be validly appointed a parish priest, one must be in the sacred 
order of priesthood. 

§ 2. He is also to be outstanding in sound doctrine and uprightness of 
character, endowed with zeal for souls and other virtues, and pos
sessed of those qualities which by universal or particular Law are re
quired for the care of the parish in question. 

§ 3. In order that one be appointed to the office of parish priest, his suit
ability must be clearly established, in a manner determined by the di
ocesan bishop, even by examination. 

SOURCES: § 1 :  c. 453 § 1 
§ 2: C. 453 § 2; CD 31 
§ 3: c. 459 § §  1 et 3, 3° ; CodCom Resp. I, 25 iun. 1932 (AAS 24 
[1932] 284); DPMB 206 

CROSS REFERENCES: § 1: c. 150 
§ 2: cc. 149, 273-289 
§ 3: c.524 

C O MME NTARY ------

Antonio S. Sanchez-Gil 

1. The specific subjective requirements that configure canonical 
suitability for the office of parish priest are indicated in this canon, which 
substantially reproduces c. 453 of the CJC/1917. Thus for the case of the 
parish priest, the general subjective requirements that must be met by one 
who is promoted to an ecclesiastical office are specified: "one must be in 
communion with the Church, and be suitable, that is, possessed of those 
qualities which are required for that office" (c. 149). 
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The reception of sacred orders of the priesthood constitutes the only 
requirement expressly demanded for the validity of the appointment as 
parish priest. It is an ineluctable consequence of his mission as pastor of 
the parochial community (cf. c. 519), being in charge of the care of souls 
of his faithful, "for which the exercise of the order of priesthood is required" 
( c. 150). In effect, said function can only be accomplished by him who, for 
his priestly character, participates in the ministerial priesthood and the 
mission of Christ: "in the ecclesial service of the ordained minister, it is 
Christ himself who is present to his Church as Head of his Body, Shepherd 
of his f lock, high priest of the redemptive sacrifice, Teacher of Truth" 
(CCC, 1548). As EdM has pointed out, "The ministerial priesthood is there
fore necessary for a community to exist as 'Church' [and in footnote 42 
therein: 'The ordained priesthood should not be thought of as existing 
subsequent to the ecclesial community, as if the Church could be imagined 
as already established without this priesthood,' PDV, n. 16]. Indeed, were a 
community to lack a priest, it would be deprived of the exercise and sacra
mental action of Christ, the Head and Pastor, which are essential for the 
very life of every ecclesial community. Thus, the ordained priesthood is 
absolutely irreplaceable."1 Consequently, priestly character as a prerequi
site to the valid appointment of a parish priest does not admit of excep
tions, "even in cases where there is a shortage of clergy [and in footnote 
76 therein: 'The non-ordained faithful or a group of them entrusted with 
collaboration in the exercise of pastoral care cannot be given the title of 
"community leader" or any other expression indicating the same idea.']."2 

2. In § 2 the personal qualities are stated that make up canonical suit
ability for the parochial ministry. It is a synthetic enumeration and non
exhaustive, to which can be added, as the text itself indicates, other quali
ties stated by the universal or particular law. 

In the first place, it is required that he be outstanding for his correct
ness of doctrine and moral probity. It is particularly important, in times 
such as our own in which, together with a sincere quest for ethical and 
spiritual values, there is no lack of doctrinal and practical deviation in the 
heart of the Christian people, which every priest, and especially the parish 
priest, feel responsible for being a solid teacher of the truth and an attrac
tive example of Christian life for the other faithful (cf. PDV 5-7). For this 
reason, he should be endowed with zeal for souls and of other virtues. 

By provision of universal law, the obligations established for clerics 
in general are demanded of the parish priest-especially for his job: to re
spect and obey the Supreme Pontiff and his own ordinary ( cf. c. 273); to 
foster unity with the bond of fraternity and prayer with the other faithful 
( cleric and lay: cf. c. 275); to search for holiness through the fulfillment of 
his pastoral ministry, by nourishing his spiritual life with the Holy Eucha-

1. EdM, Theological Principles, no. 3. 
2. EdM, art. 4 § 1; and see commentary on c. 517 § 2). 
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rist and the Sacred Scriptures, the liturgy of the hours, spiritual retreats, 
mental prayer, frequent confession, devotion to the Blessed Virgin, and the 
practice of other means of sanctification ( cf. c. 276); to steadfastly keep 
celibate ( cf. c. 277); and to deepen his knowledge of the holy sciences and 
pastoral methods ( cf. c. 279). For its part, particular legislation should 
consider those qualities with a greater effect in the proper particular 
church, as well as establishing the specific methods so that the initial for
mation of the parish priest can also be permanently performed, in con
formance with the demands of the changing social reality and of his 
personal vocational career in the service of "that new evangelization 
which constitutes the essential and pressing task of the Church at the end 
of the second millennium" (PDV 70). As John Paul II has recalled, the goal 
of the permanent formation of a priest "cannot be the inculcation of a 
purely professional approach, which could be acquired by learning a few 
new pastoral techniques. Instead its aim must be that of promoting a gen
eral and integral process of constant growth, deepening each of the as
pects of formation-human, spiritual, intellectual, and pastoral-as well 
as ensuring their active and harmonious integration, based on pastoral 
charity and in reference to it" (PDV 71). 

Regarding the juridical effect of a candidate's lacking suitability for 
not having the requirements referred to in § 2 of this canon, it must be 
kept in mind what is established in c. 149 § 2: since it deals with require
ments not expressly demanded for validity, the provision must be consid
ered valid. In any case, two clearly different cases in this respect can be 
distinguished: the situation after appointment, which postulates what 
some have called permanent suitability,3 and the situation prior to ap
pointment, which requires a suitability that we can call initial. The distinc
tion is not unimportant since the juridical repercussions of the lack of 
suitability differs in both cases: whereas for the lack of continued suitabil
ity-or lack of permanent suitability-only the route of removal would 
be appropriate (cf. cc. 1740-1747) or transfer to another office (cf. 
cc. 17 48-1752); in the case of a lack of initial suitability rescission of the 
appointment pursuant to c. 149 § 2 would be the fitting response. It is im
portant to specify, nevertheless, that rescission would only be possible if, 
shortly after the appointment, serious circumstances were to be discov
ered, predating the appointment and canonically relevant, against the 
suitability of the new parish priest, for example, the existence of irregular
ities or impediments to carrying out the order received (cf. c. 1044). 

3. To avoid this kind of situation § 3 shows, from a positive point of 
view, the need to state with certainty the suitability of the future parish 
priest before proceeding to his designation. Regarding the method estab
lished by the diocesan bishop to assess the suitability of the candidate, 

3. Cf. M. MORGANTE, La parrocchia nel Cadice di Diritto Canonico (Turin 1985), pp. 25-
29. 
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"even by examination, "  i t  is important to have in mind the directions of 
c. 524, which deal more specifically with the judgment regarding suit
ability that the bishop must make. For this reason, as some authors have 
stated, perhaps it would have been preferable to situate the content of § 3, 
as a §  2 of c. 5244 (see commentary for the consideration of the canonical 
regulation of judgment regarding suitability). 

Regarding the suppression of the law of competitive examination, 
which remained in force in numerous dioceses until the first half of this 
century, see commentary on c. 523. 

4. Cf. F. COCCOPALMERIO, De paroecia (Rome 1991), p. 1 14. 
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Parochus stabilitate gaudeat oportet ideoque ad tempus 
indefinitum nominetur; ad certum tempus tantum ab 
Episcopo dioecesano nominari potest, si id ab Episcopo
rum conferentia per decretum admissum fuerit. 

It is necessary that a parish priest have the benefit of stability, and there
fore he is to be appointed for an indeterminate period of time. The dioce
san bishop may appoint him for a specified period of time only if the 
Bishops' Conference has by decree allowed this. 

SOURCES: c. 454 § 1; SCCouncil Deer. Concilium Plenarium, 24 iun. 
1931; CD 31; ES I, 20 §§ 1 et 2; SCCouncil Reser., 2 maii 1967 

CROSS REFERENCES: cc. 184 § 1, 186, 455, 526, 527, 538, 1740-1752 

COMME NTARY ------

Antonio S. Sanchez-Gil 

1. Because of its direct repercussions on the good of souls, the sta
bility of the parish priest traditionally has been considered a feature that 
characterizes the office of parish priest. 1 In this sense, it is important to 
specify that the present canon refers to the subjective stability of one who 
has been appointed to the office of parish priest ("parochus stabilitate 
gaudeat"t and not to the objective stability of the office of parish priest, a 
current characteristic in any ecclesiastical office ("quodlibet munus stabi
liter constitutum": cf. c. 145 § 1). Consequently, the principle of stability of 
the parish priest is preserved in the present Code, with several innova
tions, whose proper evaluation requires a brief historical reflection on the 
evolution of the stability of the parish priest up to his present canonical 
configuration. 

2. Related in its origin to the principle of one parish, one parish 
priest (see commentary on c. 526), the stability of the parish priest was 
understood since former times as equivalent to in perpetuity. In fact, the 
Council of Trent, upon establishing the division of the diocesan commu
nity into parishes, indicated that it would assign a perpetual parish priest 
to each one of them (uniquique suum perpetuum peculiaremque paro-

1. Cf. A. MARZOA, "El concepto de parroquia y el nombramiento de parroco ( cuestiones en 
torno a los cc. 515 and 522)," in Ius Canonicum 29 (1989), pp. 458-465; ID., "Nombramiento 
de parrocos y el criterio de estabilidad," in J. MANZANARES (Ed.), La parroquia desde el 
nuevo Derecho Canonico (Salamanca 1991), pp. 55-72. 
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chum assignent) .2 This led to the perpetuity of the parish priest being 
understood by some classical authors as an essential feature of the paro
chial care of souls.3 Nevertheless, perpetuity was spoken of not in abso
lute terms but in opposition to the temporary appointment of the parish 
priest. In this sense, perpetuity was juridically translated as non
removable, specified in an appointmentfor an indefinite time, but always 
compatible with removal for grave causes in conformance with the norm 
of law, when it was required for the good of souls.4 Afterwards, on the oc
casion of the abandonment of their parishes by parish priest, caused by 
the events accompanying the French Revolution, the Holy See tolerated 
the practice of the French bishops of establishing priests ad nutum Epis
copi at the head of the parishes. 5 Thus the distinction originated between 
non-removable and removable parishes, according to whether its holder 
had been given greater or lesser stability, manifested by the greater or 
lesser gravity of the causes for removal; but appointment for an indefinite 
time was maintained in both cases.6 The CJC/1917, incorporating this dis
tinction upon establishing different degrees of stability for the parish 
priest, considered non-removal as the general rule, and limited removal 
only to existing removable parishes, favoring in the meantime its transfor
mation into a non-removable pastor ( cf. c. 454 § 3 CJC/1917). This took 
into consideration that the greater stability of the parish priest ordinarily 
resulted in greater pastoral service for the good of souls. Likewise, it was 
stated that the parish priest should be stable in a parish (stabiles in ea 
esse debent) , "which does not prevent everyone's being able to be re
moved according to the norm of law" ( c. 454 § 1 CJC/1917). 

Nevertheless, the terminology utilized, seen in relation to the ex
cesses of the beneficial concept of the parish, evidently was acquiring neg
ative connotations with the passage of the years, to the point that the 
office of parish priest came to be considered more as a personal right than 
service for the good of souls, with the practical result of the predomi
nance-at least in the opinion of most-of the figure of proprietary par
ish priest over that of the pastoral parish priest. Vatican Council II, to 
overcome this vision of the office of parish priest and, in general, the per
formance of any ecclesiastical office, argued for a profound renewal of 
the beneficial system and the revision of the juridical regulations regard
ing the stability that the good of souls required. "Each parish priest should 
enjoy that security of tenure in his parish as the good of souls requires. 

2. Cf. Council of Trent, sess. XXIV, November 11 ,  1563, Decretum de reformatione, c. 13. 
3. Cf. J.M. DfAZ-MORENO, La regulaci6n juridica de la cura de almas en los canonistas 

hispanicos de los siglos XVI-XVII (Granada 1972), p. 83. 
4. Cf. B. DOLHAGARAY, "Cures," in Dictionnaire de Theologie Catholique, 3 (Paris 1908), 

cols. 2437-2440. 
5. Cf. F.X. WERNZ, Ius Decretalium, II (Rome 1906), p. 671. 
6. Cf. E.F. REGATILLO, Derecho parroquial (Santander 1953), p. 168; D. SCHIAPPOLI-P.G. 

CARON, "Parrocchia," in Novissimo Digesto Italiano, XII (Turin 1982), p. 452; T. MAURO, 
"Parroco," in Enciclopedia del Diritto, XXXI (Milan 1981), pp. 894-895. 
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Therefore the distinction between removable and irremovable parish 
priests should be abandoned and the procedure for the transfer or re
moval of a parish priest should be reexamined and simplified so that the 
bishop, while observing the principles of natural and canonical justice, 
may more suitably provide for the good of souls" (CD 31).7 

Following the directions of the Council, the Code Commission made 
a real effort to combine the principle of stability with the requirements of 
the good of souls. In accordance with the traditional criterion, from the 
first schemata it aimed at identifying stability with an appointment ad 
tempus indeterminatum, 8 or-with the term that was finally accepted-ad 
tempus indefinitum;9 that is, sine termino ab initio praestabilito. Nev
ertheless, the criterion of allowing the bishop to appoint ad tempus deter
m inatum or ad certum tempus was likewise imposed; that is cum 
termino praestabilito, but only when the Bishops ' Conference was to 
allow this method of proceeding through a decree. This was also consid
ered as being compatible with the principle of stability: "stability can co
exist with the concept of a definite time because stabilitas means not that 
he must be appointed for an indefinite time, but that eo durante non de
beat amoveri."10 At the same time, to emphasize the positive aspect of this 
norm, it was considered important to introduce in the text the term stabil
itas, although without the conciliar reference quam animarum bonum 
requirat, already sufficiently treated in the canons regarding removal and 
transfer ( cf. cc. 17 40-1752). It is important to state that, in the final text, 
stabilitas remained connected by the term ideoque to appointment ad 
tempus indefinitum, which supposed a certain incongruence, for the very 
Commission had stated that stability was considered also compatible with 
appointment ad certum termpus. 1 1  

All in all, stability-as incorporated into canon 522, and in relation to 
canons 538 and 17 40-1752-remains configured for its principal juridical 
purpose : the parish priest must be appointed with stability, therefore
and this would be a more appropriate use of the term ideoque-cannot 
lapse in his work without just cause and pursuant to the methods estab
lished in the law. The Code provides, on the one hand, that the appoint
ment of the parish priest is, as a general rule, for an indefinite time, 
conserving stability, in this kind of appointment, with its traditional mean
ing. On the other hand, it is allowed-in the opinion of some authors, 
though the text does not expressly say it12-as an exception: the possibil-

7. Cf. A. MARZOA, "Nombramiento de parrocos y el criteria de estabilidad," cit., pp. 60-62. 
8. Cf. Comm. 8 (1976), p. 26. 
9. Cf. Comm. 14 (1982), p. 223. 

10. Comm. 13 (1981), p. 272. 
11 .  Cf. F. COCCOPALMERIO, De paroecia (Rome 1991), p. 130; R. PAGE, Les Eglises 

particulieres. Tome II. La charge pastoral de leurs communautes de fideles selon le Code 
de droit canonique de 1983 (Montreal 1989), p. 74. 

12. Cf. A. MARzoA, "Nombramiento de parrocos y el criteria de estabilidad," cit., p. 71 .  
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ity of an appointment for a determinate time; but only (tantum) i f  the 
Bishops' Conference allows it through a decree, in conformance with the 
procedure stated in canon 455. In this second kind of appointment, stabil
ity remains configured as one continuity temporarily defined. 

3. Regarding the method of specifying this provision, it is important 
that the Bishops' Conference, in establishing this possibility, if it considers 
it opportune in the circumstances of the country itself, also states a mini
mum and well-determined time that is, moreover, sufficiently prolonged 
so that stability can be spoken of , in the sense of a certain continuity. In 
effect, the parish priest as proper pastor of the parish exercises in an im
mediate manner the directive to the continuity of pastoral care (see com
mentary on c. 519), for which "he cannot be equivalent to a visiting priest 
that offers those religious services that are asked of him; he must have, 
however, the stability that permits him to know the people and situations 
in which he works, and to schedule and carry out a pastoral activity that, 
to be effective, requires a sufficiently prolonged and certain period of 
time."13 This is the way it was done in the CBS: "pursuant to c. 522, the di
ocesan bishop can appoint parish priests for a determinate time, generally 
for not less than six years, renewable if required for the good of souls." 14 

And this has been the criterion followed by the majority of the Bishops' 
Conferences. Generally, the possibility is established for the appointment 
of parish priests for a determinate time, which is fixed as a period not less 
than six years, renewable. 15 In some cases it is expressly provided that the 
diocesan bishop, before making this kind of appointment, know the opin
ion of the council of priests (e.g., in Canada) or of the college of consul
tors (e.g., in Holland).16 For its part the CBI, which in the beginning was 
limited to establishing the mere "faculty of naming parish priests ad cer
tum tempus,"17 ended by indicating that "the appointments of parish 
priest ad certum tempus have a duration of nine years." 18 

All in all, from a comparative examination of both normative provi
sions ( c. 522 and art. 4 of the Firs t General Decreeof the CBS of July 7, 
1984) several general considerations can be established for the appoint
ment of parish priests by the Spanish bishops. It is left to the free decision 

13. M. MORGANTE, La parrocchia nel Cadice di Diritto Canonico (Turin 1985), p. 29. Cf. 
J.L. SANTOS, "Parroquia, comunidad de fieles," in Nuevo Derecho parroquial (Madrid 1988), 
pp. 32-34. 

14. CBS, "Primer Decreto General," July 7, 1984, art. 4, in Boletin Oficial GEE 1 (1984), 
pp. 95-104. 

15. Cf. J.T. MARTIN DE AGAR, Legislazione delle Conferenze Episcopali complementare al 
C.J.C. (Milan 1990), pp. 44, 52, 64, 93, 100, 1 15, 131, 158, 188, etc. For complementary norms 
promulgated by English language bishops' conferences, see Volume V, Appendix 3. 

16. Cf. ibid. , pp. 131 and 512. 
17. President of the CBI, "Decreto di promulgazione e delibere," December 23, 1983, no. 5, 

in Notiziario CEI 7 (1983), pp. 205-211 .  
18. President of the CBI, "Decreto di promulgazione e delibere," September 6, 1984, no. 17, 

in Notiziario CEI 8 (1984), pp. 201-205. 
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of the bishop to establish in the act of appointment a greater or lesser sta
bility for the parish priest, according to the good of souls. In principle, ap
pointment for an indefinite time is considered preferable for better 
pastoral service; but it can also be done for a determinate time. In this 
case, the appointment should be for a period sufficiently prolonged, gen
erally for not less than six years, and expressly stating its duration and the 
time fixed for its cessation (cf. c. 538 § 1). It also seems important that, in 
the act of appointment for a determinate time, the diocesan bishop make 
reference to the time period in which notification should be made that, 
pursuant to c. 186, makes the lapse effective, and state, moreover, the 
method that will be followed for a possible removal. Thus, the situation 
can be avoided in which, with the fulfillment of the fixed term and the 
waiting period for the cessation to become effective or for the possible re
moval to take place, the parish priest will remain for an indeterminate 
time in a situation of tacit extension ad nutum Episcopi, and, all in all, in 
a situation of precarious stability, contrary to traditional ecclesiastical dis
cipline19 and the present regulatory system (see commentary on c. 538), 
which could prejudice pastoral service. In this sense, it is important to 
state that the Bishops' Conference, in establishing the possibility of the 
appointment of parish priests for a determinate time, not less that six 
years, has expressly directed that "such appointment will be renewed au
tomatically for another six years consecutively, as long as the bishop, for 
the good of souls, does not otherwise provide, for at least two months 
prior to the end of the term. "20 

4. Last, lacking in the present regulation subsequent determinations 
regarding the circumstance that can advise appointment for a determinate 
time, it is particularly important the diocesan bishop carefully assess what 
the good of souls and canonical equity require in each case (cf. CD 31). In 
this sense, it is important to recall that both the stability of the parish 
priest-whether for an indeterminate time or for a determinate time-and 
the greater freedom of the bishop in the distribution of the clergy in his di
ocese, correspond to the greater pastoral effectiveness or usefulness for 
the good of souls. Consequently is necessary to overcome, on the one 
hand, a vision that too much favors the non-removability of an appoint
ment for an indefinite time, as if greater stability which it certainly pro
duces is a personal right of the parish priest, forgetting his function of 
fostering continuity in pastoral work for the good of souls. On the other 
hand, it is also important to avoid an appointment for a determinate time 
be considered in practice as a mere juridical recourse to foster periodic 
removal of parish priest, at the exclusive service of a greater freedom for 
the bishop, forgetting the unquestionable usefulness that this kind of ap-

19. Cf. F.X. WERNZ, Ius Decretalium, 11, cit., p. 686. 
20. Cf. J.T. MARTIN DE AGAR, Legislazione delle Conferenze Episcopali . . .  , cit., p. 566. For 

complementary norms promulgated by English language bishops' conferences, see Volume V, 
Appendix 3. 
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pointment has in case of a lack of priests. All in all, an opportune balance 
should be reached, with canonical equity and for the good of souls, be
tween the freedom of the bishop and the stability of the parish priest, 
whose legitimate interest in not being transferred too frequently and with
out being furnished a reason, must be protected against arbitrary deci
sions, which would be contrary to the judgment of the Church. 
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Firmo praescripto can. 682 § 1 ,  parochi officii provisio 
Episcopo dioecesano competit et quidem libera colla
tione, nisi cuidam sit ius praesentationis aut electionis. 

Without prejudice to can. 682 § 1 appointment to the office of parish priest 
belongs to the diocesan bishop, who is free to confer it on whomsoever he 
wishes, unless someone else has a right of presentation or election. 

SOURCES: cc. 455-456; SCCouncil Resol., 19 feb. 1921 (AAS 14 [1922] 
551-554); SCCouncil Resol., 21 iun. 1930 (AAS 25 [1933] 38-
40); CD 28, 31 

CROSS REFERENCES: cc. 148, 157-179, 520, 521 § 3, 524, 525, 682 § 1 

COMME NTARY ------

Antonio S. Sanchez-Gil 

1. For the purpose of fostering the necessary freedom of the dioce
san bishop "to allot the sacred ministries more suitably and more equita
bly among his priests, " the Second Vatican Council considered opportune 
the suppression of "rights and privileges which in any way limit this free
dom" (CD 28). Among other things it was advised that in the appointment 
to the office of parish priest "all rights whatsoever of presentation, nomi
nation and reservation should be abrogated, without prejudice, however, 
to the rights of religious. Regulations for concursus, whether general or 
particular, should also be rescinded where they exist" (CD 31). This was 
carried out by the enabling norms of the conciliar decree (cf. ES I, 18 § 1). 
Nevertheless, it was specified in these norms that "if ... rights and privi
leges in this matter have been established by means of an agreement be
tween the Apostolic See and a nation, or by means of a contract entered 
into with physical or moral persons, arrangements should by made with 
the interested parties for their cessation" ( ibidem § 2). 1 

2. Keeping these precedents in mind, the present canon establishes 
that the appointment to the office of parish priest is a competence of the 
diocesan bishop who does so freely ( cf. 157) except if another has the 
right of presentation (cf. cc. 158-163) or election (cf. cc. 164-179); in 
which case it is for the diocesan bishop-or diocesan administrator or one 
who provisionally governs the diocese ( cf. c. 525, 1 °)-to grant the institu-

1. Cf. A. SOUSA-COSTA, commentary on c. 523, in Commento al Codice di Diritto 
Canonico (Rome 1985), p. 315. 
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tion or confirmation of the designated priest. 2 The special regime of the 
religious is preserved, according to which the religious parish priest "is 
appointed by the diocesan bishop with the prior presentation or at least 
the assent of the competent Superior" (cf. c. 682 § 1). And, although it 
might not be specifically stated, an analogous regime can be considered 
applicable to any other institution to which a parish is entrusted pursuant 
to canon 520, on the terms established in a written agreement (see com
mentary on c. 520). It is important to note, on the other hand, the disap
pearance in the current regulations of any reference to parishes reserved 
to the Holy See (cf. c. 455 § 1 CJC/1917). 

In any case, the diocesan bishop must make the appointment to the 
office of parish priest, keeping in mind the rest of the norms regarding the 
appointment of parish priests. In fact, free conferral must necessarily be 
preceded by a judgment about the suitability of the candidate, in conform
ance with what is stated in canon 524, and subject to what is stated with 
certainty about the suitability according to the manner established by the 
diocesan bishop (cf. c. 521 § 3).3 Likewise the institution or confirmation 
must be preceded by an assessment on the part of the bishop, which must 
confirm both the lawfulness of the presentation-or that the election was 
made in conformance with the norm of law-and as well the canonical 
suitability and free acceptance by the designated priest (cf. cc. 163, 179 
§ 2). On the other hand, it is necessary to keep in mind the general disposi
tions of the Code regarding appointment to an ecclesiastical office 
(cf. cc. 146-156); in particular those which refer to avoiding delays in ap
pointment (cf. c. 151) or incompatibility with another office (cf. c. 152), 
the necessity that the office to be filled is vacant ( cf. c. 153), and the writ
ten form of the appointment (cf. c. 156).4 

3. Finally, and although nothing is said in the text about the abol
ished law of competition, it can be useful to recall, even briefly, its origin, 
goal, and development; especially regarding the extent that it reached in 
numerous dioceses in the last centuries. Competition ( concurs us )-which 
can be general or special, whether referring to all the vacant parishes or 
only to one of them-originated on the initiative of the Spanish and Portu
guese bishops during the Council of Trent. 5 Worried about the growing ne
glect in the selection of parish priests, the bishops proposed competition 
as a method, compatible with any form of appointment (free collation, 
election, or presentation), to select the most suitable candidate among the 
various candidates for the office of parish priest. Developed through the 
Spanish canonical tradition, the law of competition was progressively ex-

2. Cf. J. CALVO, commentary on canon 523, in Pamplona Com; P. URSO, "La struttura 
interna delle Chiese particolari, "  in Il Diritto nel mistero della Chiesa, II (Rome 1990), 
p. 468. 

3. Cf. J.C. PERISSET, La Paroisse. Commentaire des canons 515-572 (Paris 1989), p. 77. 
4. Cf. F. COCCOPALMERIO, De paroecia (Rome 1991), pp. 130-133. 
5. Cf. Council of Trent, sess. XXIV, November 11, 1563, Decretum de reformatione, c. 18. 
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panding its application through the dispositions of the provincial councils, 
until Benedict XIV set up regulations for the competition and universal ef
fect. 6 Nevertheless, it was only put truly into practice in Germany, Austria, 
Italy, Portugal, Spain, and Spanish America, where it remained in force 
from the eighteenth century until the first half of this century.7 Notwith
standing the initial advantages-to stimulate the preparation of the candi
date and to diminish the cases of arbitrariness-the competition was 
accompanied immediately by several striking problems: it led to a type of 
fighting among the candidates; it conferred upon the winner of the contest 
a strict right to the office of parish priest; and there were outside influ
ences on the ecclesiastical authority in the provision for parishes.8 For 
these reasons, Vatican Council II rightly considered the law of competi
tion as an objective obstacle to the freedom of the bishop on this delicate 
subject, and finally abolished it (cf. CD 31). In any case, it can maintain a 
certain importance as a source of inspiration for the diocesan bishop, in 
relation to the method that he must establish in his diocese so that the 
suitability of the future parish priest is known with certainty, especially 
when referring to the content that could be an object of investigation or 
examination (cf. cc. 521 § 3, 524). 

6. Cf. BENEDICT XIV, Const. Cum illud, December 14, 1742, which was included as an 
appendix in most of the Spanish editions of the CIC/1917. 

7. Cf. J.L. SANTOS, "Parroquia, comunidad de fieles," in Nuevo Derecho parroquial 
(Madrid 1988), p . 31 ;  E.F. REGATILLO, Derecho parroquial (Santander 1953), pp . 127-137; 
S. ALONSO , "Los parrocos en el Concilio de Trento y en el C6digo de Derecho Canonico," in 
Revista Espanola de Derecho Canonico 2 (1947), pp . 954-956; D. SCHIAPPOLI-P.G. CARON, 
"Parrocchia," in Novissimo Digesto Italiano, XII (Turin 1982), pp . 455-456; B. DOLHAGARAY, 
"Cures," in Dictionnaire de Theologie Catholique, 3 (Paris 1908), cols. 2444-2445. 

8. Cf. F.X. WERNZ, lus Decretalium, II (Rome 1906), p. 675. 
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Vacantem paroeciam Episcopus dioecesanus conferat illi 
quern, omnibus perpensis adiunctis, aestimet idoneum ad 
paroecialem curam in eadem implendam, omni persona
rum acceptione remota ut iudicium de idoneitate ferat, 
audiat vicarium f oraneum aptasque investigationes pera
ga t, auditis , si casus ferat, certis presbyteris necnon 
christifidelibus laicis. 

The diocesan bishop is to confer a vacant parish on the one whom, after 
consideration of all the circumstances, he judges suitable for the paro
chial care of that parish, without any preference of persons. In order to as
sess suitability, he is to consult the Vicar forane, conduct suitable 
enquiries and, if it is appropriate, seek the view of some priests and lay 
members of Christ's faithful. 

SOURCES: c. 459 §§ 1 et 3,1 °; ES I, 19 § 2 

CROSS REFERENCES: cc. 127 § 2, 2°, 153 § 1, 521, 538 

C OMME NTARY 

Antonio S. Sanchez-Gil 

Among the most important tasks of the bishop is, without doubt, the 
appointment of suitable parish priests for pastoral service in the parochial 
communities of his diocese. This responsibility, which the CIC/1917 estab
lished "graviter onerata conscientia" (cf. c. 459 § 1 CIC/1917), falls princi
pally on the diocesan bishop, but also, to a different extent, on all those 
who participate in the appointment of the parish priest; likewise, logically 
in another sense, on the candidate for the office of parish priest himself, 
who-helped by the grace of the Holy Spirit and by welcoming the assis
tance which the Spirit itself provides-must endeavor to acquire the nec
essary suitabili ty  to exercise fruitfully the ministry he wishes to 
accomplish ( cf. PDV 69). Among other things, he should first look to his 
personal holiness and the good of souls ( cf. PO 12), and subordinately to 
his proper and lawful material sustenance. 

For his part, the diocesan bishop must entrust the parish to the one 
he considers suitable; for this he is obliged to make a judgment regarding 
the suitability of the candidate. It is important to specify that, both in 
c. 521, which speaks of the required qualities "for the care of the parish in 
question," as in c. 524 here, which clearly addresses the "vacant parish" 
(cf. also cc. 153 § 1 and 538), reference is made to a specific suitability 
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for a determined parish. 1 A hypothetical general suitability for any parish, 
therefore, would not be enough, without requiring, rather, that the suit
ability be assessed in relation to the circumstances of the parish that is to 
be entrusted to the person.2 In any case, it is no longer required, as it 
was in the prior Code, that the most suitable candidate be appointed 
(cf. c. 459 § 1 CIC/1917). 

The judgment of suitability, which the bishop must make according 
to the manner he establishes, has as its purpose (as stated in § 3 of c. 521) 
that the suitability of the candidate for parochial care must be clearly es
tablished. Because of the subject dealt with, a physical certainty is not re
quired, but a moral certainty of him who has put into place the means 
furnished to reach it. 

Besides the possibility of giving an examination (cf. c. 521 § 3) , 
which no longer is considered obligatory ( cf. 459 §3 CIC/1917) but faculta
tive, several criteria are established in the present canon that the bishop 
has to follow in the evaluation of the candidate. First, the diocesan bishop 
must consider all the circumstances of the case and avoid any preference 
of persons. Second, he must consult the vicar forane and undertake ap
propriate investigations. Regarding requesting the opinion of the vicar 
forane-in principle, it is the vicar forane of the place where the vacant 
parish is found3-the utilization of the term audiat makes one think, pur
suant to canon 127 § 2, 2° , that it refers to a necessary requirement for the 
validity of the appointment. 4 Regarding appropriate investigations, it will 
be the diocesan bishop who shall determine the aspects regarding what 
must be done. Among other possible objects of investigation, special at
tention is warranted for the particular circumstances of the parochial 
community in question and, in relation to them, the personal qualities of 
the candidate: whether he is distinguished by his correct doctrine and 
moral probity; whether he is endowed of zeal for souls and other virtues; 
whether he has the qualities required by universal or particular law for the 
pastoral care of the parish that he intends to serve (cf. c. 521 § 2). Third, in 
the proper case, the diocesan bishop can request the opinion of other 
priests or lay faithful, among which can be included those who formed 
part of the parochial pastoral council when the parish became vacant. 5 

1. Cf. F. COCCOPALMERIO, De paroecia (Rome 1991), pp. 119-122; J.C. PERISSET, La 
Paroisse. Commentaire des canons 515-572 (Paris 1989), pp. 78-80. 

2. Cf. M. MORGANTE, La parrocchia nel Cadice di Diritto Canonico (Turin 1985), p. 24; 
P. URSO, "La struttura intema delle Chiese particolari," in Il Diritto nel mistero della Chiesa, 
II (Rome 1990), pp. 466-467. 

3. Cf. F. COCCOPALMERIO, De paroecia, cit., p. 122. 
4. Cf. ibid., p. 123. Also cf. J.L. SANTOS, "Parroquia, comunidad de fieles," in Nuevo 

Derecho parroquial (Madrid 1988), p. 32; R. PAGE, Les Eglises particulieres. Tome JI. La 
charge pastoral de leurs communautes de fideles selon le Code de droit canonique de 1983 
(Montreal 1989), pp. 82-83. 

5. Cf. R. PAGE, Les Eglises particulieres, II, cit., p. 84. 
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Last, it is interesting to point out that the fulfillment of these provi
sions by the diocesan bishop is a manifestation of his pastoral prudence, 
though it does not imply a juridical requirement for the bishop to follow 
the opinions received (cf. c. 127 § 2,2°). The important aspect is that the 
diocesan bishop arrive at an effective moral certainty regarding the suit
ability of the future parish priest; a certainty where it is important to have 
the other most directly interested members of the diocesan community be 
participants. 6 On the other hand, it is important, naturally, that said con
sultations and investigations are done with the discretion demanded by 
due respect for the good name of the candidate. 

6. Cf. P. URSO, La struttura interna deUe Chiese particolari, cit., p. 469. 
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Sede vacante aut impedita, ad Administratorem dioece
sanum aliumve dioecesim ad interim regentem pertinet: 

1 ° institutionem vel confirmationem concedere 
presbyteris, qui ad paroeciam legitime praesen
tati aut electi fuerint; 

2° parochos nominare, si sedes ab anno vacaverit 
aut impedita sit. 

When a see is vacant or impeded, it is for the diocesan Administrator or 
whoever governs the diocese in the interim: 

1 ° to institute priests lawfully presented for a parish or to confirm 
those lawfully elected to one; 

2° to appoint parish priests if the see has been vacant or impeded for 
a year. 

SOURCES: c. 455 § 2 

CROSS REFERENCES: cc. 151, 158-179, 412, 416, 421, 427 § 1, 428, 520 
§ 1, 523, 539 

COMME NTARY ------

Antonio S. Sanchez-Gil 

In application of the recommendation of canon 151: "The provision of 
an office which carries with it the care of souls is not to be deferred without 
grave reason," a partial repeal is made of the traditional principle "sede va
cante nihil innovetur" (cf. c. 428 § 1), regarding the appointment of a par
ish priest. 1 Thus, by substantially reproducing the prior regulation 
( cf. c. 455 § 2 CIC/1917), the diocesan administrator or the one who provi
sionally governs the diocese is given a certain competence in the appoint
ment to the office of parish priest; a competence that has greater or lesser 
scope whether the see is vacant or impeded for more or less than a year. 

Specifically, during the first year of a vacant or impeded see, the di
ocesan administrator or the one who provisionally governs the diocese is 
given a limited competence: the appointment to the office of parish priest 
cannot be done by free conferral, but must be limited to the cases of pre-

1. Cf. J.C. PERISSET, La Paroisse. Commentaire des canons 515-572 (Paris 1989), p. 81. 
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sentation or election.2 The reason for this provision is to avoid the depri
vation or suspension of lawfully acquired rights. In any case, before 
granting the institution or confirmation of the designated priest, it will be 
necessary for the authority that provisionally governs the diocese to con
firm both the lawfulness of the presentation-or that the election was 
done in conformance with the norm of law-and the canonical suitability 
of and free acceptance by the designated priest ( cf. cc. 163, 179 § 2; see 
commentary on c. 523). On the other hand, pursuant to canon 427 § 1, dur
ing the first year of a vacant or impeded see the diocesan administrator
and, logically, likewise whoever provisionally governs the dioceses-also 
has the faculty and the obligation to provisionally provide for the pastoral 
service of the vacant parish with a parochial administrator ( cf. c. 539). 

Once the year since the see has become vacant or impeded has run, 
the limitation on competence regarding the cases stated in number 1 ° is 
removed; and thus an appointment to the office of parish priest will also 
be able to be made through free conferral. The intention is to avoid the sit
uation where the parochial communities remain for too long without the 
pastoral service of a parish priest. On the other hand, as canon 520 § 1 ex
pressly states, the diocesan administrator, or whoever provisionally rules 
the diocese, cannot entrust the parish to a clerical religious institute or to 
a clerical society of apostolic life, or to any other juridical person. 

Nothing is said, however, regarding the possibility of entrusting the 
pastoral care of the parish through the formulas in solidum contained in 
canon 517. Keeping in mind that canon 427 § 1 excludes from the compe
tence of the diocesan administrator "those matters which are excepted by 
the nature of things or by the law itself , "  it seems that it can be concluded, 
in view of the rather exceptional character of recourse to the formulas in 
solidum (see commentary on c. 517), there is no competence on the part 
of the diocesan administrator, or whoever provisionally rules the diocese, 
to entrust pastoral care through this kind of formula. 

2. Cf. F. COCCOPALMERIO, De paroecia (Rome 1991), p. 124; R. PAGE, Les Eglises 
particulieres. Tome II. La charge pastoral de leurs communautes de fideles selon le Code 
de droit canonique de 1983 (Montreal 1989), p. 85. 
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§ 1. Parochus unius paroeciae tantum curam paroecialem 
habeat; ob penuriam tamen sacerdotum aut alia 
adiuncta, plurium vicinarum paroeciarum cura eidem 
parocho concredi potest. 

§ 2. In eadem paroecia unus tantum habeatur parochus 
aut moderator ad normam can . 5 1 7  § 1 ,  reprobata 
contraria consuetudine et revocato quolibet contra
rio privilegio. 

§ 1. A parish priest is to have the parochial care of one parish only. How
ever, because of a shortage of priests or other circumstances, the 
care of a number of neighbouring parishes can be entrusted to the 
one parish priest. 

§ 2. In any one parish there is to be only one parish priest, or one modera
tor in accordance with can. 517  § 1 ;  any contrary custom is repro
bated and any contrary privilege revoked. 

SOURCES: § 1: cc. 156 §§ 1 et 2, 460 § 1 
§ 2: C. 460 § 2 

CROSS REFERENCES: § 1: cc. 152, 534 § 2 
§ 2: cc. 4, 5 § 1, 517 § 1, 543 § 2, 3°, 544 

COMME NTARY ------

Antonio S. Sanchez-Gil 

1. Because of the close relationship that binds the parish priest to the 
community of faithful entrusted to him, they were designated since an
cient times, respectively, as pastor proprius and populus proprius (see 
commentary on c. 519). The consideration of the union of the bishop to his 
diocese as though it were a spiritual marriage, frequent in the first centu
ries of the Church, was applied later to the union between the parish 
priest and the parish, and incorporated into the Decree of Gratian. 1 Hence 
the formulation of the principle, one parish priest, one parish was arrived 
at, with the result that a good part of classical canon law doctrine con
cluded that unicity, both of for the parish priest and the parish, consti
tuted an essential feature of parochial care of souls. 2 Nevertheless, in 

1. Cf. C 21,  q. 2, c. 4 sicut in unaquaque; C 7, q. 1, c. 39 sicut alterius uxor. 
2. Cf., e.g., A. BARBOSA, Pastoralis sollicitudinis sive De officio et potestate Parochi 

(Venice 1647), pt. I, ch. 1, p. 12, nos. 43-44. 
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different times and places exceptions to this principle were accepted or at 
least tolerated by ecclesiastical authority.3 Standing out among them, 
against the unicity of the parish priest, was the existence of the so called 
proportionary or cumulative parish priests, with a special jurisdiction in 
solidum, that survived by virtue of custom, privileges, or lawful statutes 
until the CJC/1917 established their reprobation (cf. c. 460 § 2 CJC/1917); 
or, likewise, the distinction between a habitual parish priest and an ac
tual parish priest, afterwards called an actual vicar to avoid, at least in 
terminology, duplication of parish priests (cf. cc. 452 § 2 471 CJC/1917). 
Likewise against the unicity of the parish, a complex form of plurality of 
parishes was accepted through the so-called equal union principle of the 
parochial benefices, by which such benefices preserved their indepen
dence-because they continued to be considered incompatible offices 
( cf. c. 156 CJC/1917)4-in spite of having the same officeholder; a situation 
that the prior canon law codification expressly contemplated ( cf. c. 460 
§ 1 CJC/1917) and remained in effect until the reform of the beneficial sys
tem. Consequently, the majority of authors ended up by rejecting unic
ity-of the parish priest or the parish-as an essential feature; but its 
importance was defended for the effective accomplishment of pastoral 
care.5 

By preserving this consideration of principle while simplifying its 
regulation, § 1 of canon 526 recognizes as a general rule the unicity of the 
parish, for which "a parish priest is to have the parochial care of one par
ish only." Nevertheless, the possibility of entrusting the pastoral care of 
several neighboring parishes to the same parish priest is accepted when 
required by the circumstances; in particular when there is a shortage of 
priests. Therefore, the legal incompatibility between several offices of par
ish priest disappears, though there can be, in a specific case, a physical 
incompatibility in serving several parishes at the same time (see commen
tary on c. 152). 

2. Regarding the juridical nature of what is entrusted when the pas
toral care of a plurality of parishes is attributed to only one parish priest, 
some authors consider, in conformance with the literalness of the text 
(plurium paroeciarum cura), that it is a matter of "a single office of par
ish priest and a multiplicity of exercise. "6 Nevertheless, although the es-

3. Cf. B. DOLHAGARAY, "Cures," in Dictionnaire de Theologie Catholique, 3 (Paris 1908), 
cols. 2436-2437. 

4. Cf. M. CABREROS DE ANTA, commentary on c. 156, in Codigo de Derecho Canonico y 
legislacion complementaria. Texto latino y version c astellana con jurisprudencia y 
Commentarys (Madrid 1967), p. 67. 

5. Cf. F.X. WERNZ, Ius Decretalium, II (Rome 1906), p. 669; D. Bourx, Tractatus de 
parocho (Paris 1867), pp. 180-191; E.F. REGATILLO, Derecho parroquial (Santander 1953), 
pp. 16 and 166-168; S. ALONSO, "Los parrocos en el Concilio de Trento y en el C6digo de 
Derecho Canonico," in Revista Espanola de Derecho Canonico 2 (1947), pp. 956-959. 

6. J.C. PERISSET, La Paroisse . Commentaire des canons 515-572 (Paris 1989) , p. 85. 
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sence of the office of parish priest is pastoral care and there is no 
difficulty in considering the pastoral care of various parishes in practice 
as a single task that the parish priest must perform, in a strictly juridical 
analysis it seems preferable to consider said task as a plurality of offices. 
In fact, pastoral care is the spiritual end for which the office of parish 
priest is established (cf. c. 145), and it is not identified stricto sensu with 
him. Consequently, when the Code speaks of entrusting the care of several 
parishes to the same parish priest, it seems that it must be understood that 
this is done through the canonical provision to the office of parish priest 
in each case (cf. cc. 146, 986 § 1). Moreover, it is easier this way to distin
guish, right from the act of provision, the possible particularities that, ac
cording to the pastoral needs of the case, could affect the parishes in 
question and to consider repercussions in the corresponding offices: such 
offices can be entrusted at the same time or at chronologically separate 
moments; it can be established that there be a single act of taking of pos
session or several ( cf. c. 527); a parish priest can be appointed for an in
definite time in one parish or for a determinate time in the rest ( cf. c. 522); 
his of fice can lapse in one parish and remain preserved in others 
( cf. c. 538); etc. On the other hand, the consideration of a plurality of of
fices emphasizes more the autonomy of the entrusted parishes: in effect, 
each parish conserves unaltered the configuration that it had before the 
appointment of a common parish priest, and it will be opportune to main
tain, therefore, in the majority of cases, a juridical representation separate 
from each one of them ( cf. c. 532). 

Despite everything, it is important to state that the usual practice in 
Spain consists in placing all the responsibilities and corresponding facul
ties of the several entrusted parishes on a single parish priest, but to con
sider him juridically as the titular parish priest of one and the parochial 
administrator of the others. 7 

3. Regarding the accomplishment of his obligations, in the case of a 
parish priest to whom are entrusted various parishes, the Code only refers 
to the manner of applying Mass for the people: he must "apply only one 
Mass ... for all the people entrusted to him" ( c. 534 § 2). Otherwise, he will 
have to follow the provisions of particular law and what the bishop might 
provide in the act of appointment, or the local ordinary on subjects within 
his competence ( cf. e.g. c. 533). 

4. For its part § 2 of c. 526 maintains without exceptions the princi
ple of unicity of the parish priest. Therefore, the appointment of a plural
ity of parish priests, or a plurality of moderators in the case of exercise in 
solidum of the parochial ministry is prohibited (cf. c. 517 § 1). The repro
bation of contrary custom and the revocation of every contrary privilege is 
maintained; even though, as some authors have pointed out, it is a matter 

7. Cf. J.L. SANTOS, "Parroquia, comunidad de fieles," in Nuevo Derecho parroquial 
(Madrid 1988), p .  25. 
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of a disposition that is not directed toward the past-as happened in the 
CIC/1917, c. 460 § 2-but that it intends to avoid in the future the appear
ance of contrary customs or privileges (cf. cc. 4, 5 § 1).8 Therefore, in the 
presence of a plurality of priests in a specific parish, it will be necessary to 
clearly determine which of them is the parish priest (or moderator).9 In 
this way, both juridical certainty ( cf. cc. 532, 543 § 2,3°) and the effective 
coordination of pastoral activity (cf. c. 544 in fine) are fostered. 

8. Cf. ibid., p. 27. Also cf. J.C. PERISSET, La Paroisse . . .  , cit., p. 87. 
9. Cf. A. SOUSA-COSTA, commentary on c. 526, in Commento al Cadice di Diritto 

Canonico (Rome 1985), p. 316. 
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§ 1 .  Qui ad curam pastoralem paroeciae gerendam pro
motus est, eandem obtinet et exercere tenetur a mo
mento captae possessionis. 

§ 2. Parochum in possessionem mittit loci Ordinarius aut 
sacerdos ab eodem delegatus, servato modo lege par
ticulari aut legitima consuetudine recepto; iusta 
tamen de causa potest idem Ordinarius ab eo modo 
dispensare; quo in casu intimatio dispensatio paroe
ciae notificata locum tenet captae possessionis. 

§ 3. Loci Ordinarius praefiniat tempus intra quod paroe
ciae possessio capi debeat; quo inutiliter prae
terlapso,  nisi iustum obstiterit impedimentum, 
paroeciam vacare declarare potest. 

§ 1. One who is promoted to exercise the pastoral care of a parish obtains 
this care and is bound to exercise it from the moment he takes pos
session. 

§ 2. The local Ordinary or a priest delegated by him puts the parish priest 
into possession, in accordance with the procedure approved by par
ticular Law or by lawful custom. For a just reason, however, the same 
Ordinary can dispense from this procedure, in which case the notifi
cation of the dispensation to the parish replaces the taking of posses
sion. 

§ 3. The local Ordinary is to determine the time within which the parish 
priest must take possession of the parish. If, in the absence of a law
ful impediment, he has not taken possession within this time, the 
local Ordinary can declare the parish vacant. 

SOURCES: § 1: c. 461 
§ 2: C. 1444 § 1 
§ 3: C. 1444 § 2 

CROSS REFERENCES: § 1: cc. 191, 382 § 1 
§ 2: cc. 382 §§ 3-4, 542, 3°, 833, 8°, 1283 
§ 3: C. 382 § 2 

C O MME NTARY ------

Antonio S. Sanchez-Gil 

1. Once the appointment of the parish priest is made in conformance 
with cc. 521-526, taking of possession marks the moment in which the 
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parish priest assumes the exercise of the parochial office and, thereby, the 
pastoral care of the parochial community. It is, therefore, a solemn act 
that begins the parochial ministry: from the taking of possession "initial 
moment" to its time of cessation "final moment" (cf. c. 538), the parish 
priest lawfully exercises the rights and obligations that the off ice of 
parish priest implies (cf. c. 1381).1 As in other places in the Code (e.g., 
cc. 191, 382, 404), the term possessio is preserved, although shorn of its 
traditional materialist meaning; for it no longer refers to the parish itself 
but to pastoral care, or more precisely, to the office of parish priest.2 It is 
important to recall, in this context, the influence of canonical thought in 
the spiritualization of the possessio carried out by the authors of Euro
pean Common Law; which expanded its traditional goal-things in the 
possessio of the Roman Law-also to the rights or the situations that the 
exercise of rights imply, including ecclesiastical offices, through the so
called quasi-possessio. 

2. Both for its character as a solemn act and for the requirements of 
juridical certainty regarding the good of souls, the taking of possession 
must be granted by competent authority and accomplished in the lawfully 
determined manner and time. The provisions of the present canon are lim
ited to stating the most general features. In § 2 it is established that the 
competent authority to grant it is the local ordinary, though he can dele
gate it to a priest. And regarding the manner of realizing it, it is referred to 
the prescribed modality of the particular law or lawful custom, though the 
local ordinary (not the delegated priest) can dispense with its observance 
when there is just cause (e.g., illness, persecution, etc.). In this case the 
notification of dispensation, which must be had in writing and be appro
priately published ( cf. cc. 37 and 55), substitutes for the taking of posses
sion. Regarding t he time in which the taking of possession must be 
accomplished, § 3 states that the local ordinary will so determine, and will 
also be able to declare the parish vacant if not done in time and, in the ab
sence of a just impediment, the taking of possession is not accomplished. 
In any case, for reasons of juridical certainty, it seems necessary that the 
particular regulations substitute for-in general or for a particular case
the certain indetermination of the present regulation. Specifically, if the 
taking of possession is not had in the time determined by the local ordi
nary, it seems necessary also that there be set a period of time to confirm 
whether there was a just impediment, or in its absence, for the exercise on 
the part of the ordinary of the faculty of declaring the parish vacant; other
wise there would be situation of uncertainty that could affect both the va
lidity of some acts (e.g. , assistance at a marriage, administration of goods, 

1. Cf. J. CALVO, commentary on c. 527, in Pamplona Com; P. URSO, "La struttura intema 
delle Chiese particolari," in fl Diritto nel mistero della Chiesa, II (Rome 1990), pp. 471-472. 

2. Cf. R. PAGE, Les Eglises particulieres. Tome II. La charge pastoral de leurs 
communautes de fideles selon le Code de droit canonique de 1983 (Montreal 1989), pp. 89-
90. 
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etc.) and the normal work of pastoral care. On the other hand, it also 
seems important in most cases to inform the civil authorities of the taking 
of possession whether for reasons of courtesy or to facilitate the civil rec
ognition of administrative acts regarding property that the parish priest 
must carry out in the representation of the parish ( cf. c. 532). 

3. Although nothing is said in the text, pursuant to other provisions 
of the Code, the taking of possession must be preceded or accompanied 
by the realization before the local ordinary or his delegate, a series of acts 
that cannot be affected by the possible dispensation of the observance of 
the manner of taking possession. 3 In particular, and keeping in mind that 
from the taking of possession the parish priest is the legal representative 
and the canonically responsible person for the administration of the prop
erty of the parish ( cf. c. 532), the parish priest must take an oath of good 
and truthful performance, and an exact and detailed inventory of the pa
rochial patrimony_must be made (cf. c. 1283). Moreover, for having re
ceived an office that is exercised in the name of the Church, the parish 
priest must make the profession of faith according to the formula ap
proved by the Apostolic See (cf. cc. 833,6° , 542,3°).4 Subsequent to the 
Code, the CDF established the coming into force, dated March 1, 1989, of 
the new formula of profession of faith approved by the Apostolic See ( cf. 
c. 833), and the extension of the obligation of taking a specialfidelity oath 
(formerly prescribed only for bishops) to the cases mentioned in c. 833, 
5°-8°, among those included were the parish priest.5 

4. Regarding the manner of the taking of possession established by 
virtue of particular law or lawful custom, it is important to keep in mind 
that the taking of possession by the parish priest represents, beyond its ju
ridical meaning, a moment of special importance in the life of the paro
chial community. It will be, therefore, very opportune to give it a festive 
configuration and a special solemnity, likewise from the liturgical point of 
view. In effect, it is around the altar, gathered together next to their own 
pastor for the celebration of the Holy Eucharist, where the parochial com
munity finds its most poignant expression. It is important, therefore, that 
the taking of possession customarily be done in the parochial church, with 
the greatest possible participation of faithful, during a solemn celebration 
of the mass, presided over, if possible, by the bishop, and concelebrated 

3. Cf.ibid., pp. 91-92. Also cf. M. MORGANTE, La parrocchia nel Codice di Diritto 
Canonico (Turin 1985), p. 36; J.C. PERISSET, La Paroisse. Commentaire des canons 515-572 
(Paris 1989), pp. 89 and 191-192. 

4. Cf. L. DE ECHEVERRIA, commentary on c. 527, in Salamanca Com. 
5. Cf. CDF, Professio fidei et iusiurandum fidelitatis in suscipiendo officio nomine 

Ecclesiae exercendo, January 9, 1989, in AAS 81 (1989), pp. 104-106; CDF, Rescriptum ex 
audientia SS. mi formulas profession is fidei et iuris iurandi fidelitatis contingens foras 
datur, September 19, 1989, in AAS 81 (1989), p. 1169. 
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by the new parish priest and by the other priests of the neighboring par
ishes. 6 If appropriate, the rite of ingress of the new parish priest can be 
followed, which is contained in the Ceremonial of Bishops, 7 and in which 
both the taking of possession and the realization of the accompanying acts 
are contemplated. 

6. Cf. M. MORGANTE, La parrocchia nel Cadice . . .  , cit., pp. 34-35. 
7. Cf. Caeremoniale Episcoporum, promulgated with the authority of JOI-IN PAUL II, 

September 14, 1984, nos. 1185-1189. 
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528 § 1.  Parochus obligatione tenetur providendi ut Dei ver
bum integre in paroe cia degentibus annuntietur 
quare curet ut christifideles laici in fidei veritatibus 
edoceantur, praesertim homilia diebus dominicis et 
festis de praecepto habenda necnon catechetica ins
titutione tradenda, atque foveat opera quibus spiri
tus evangelicus , etiam ad iustitiam socialem quod 
attinet, promoveatur pe culiarem curam habeat de 
puerorum iuvenumque educatione catholica omni 
ope satagat, associata etiam sibi christifidelium 
opera, ut nuntius evangelicus ad eos quoque perve
niat, qui a religione colenda recesserint aut veram 
fidem non profiteantur. 

§ 2 . Consulat parochus ut sanctissima Eucharistia cen
trum sit congregationis fidelium paroecialis; allabo
ret ut christifideles per devotam sacramentorum 
celebrationem, pascantur, peculiarique modo ut fre
quenter ad sanctissimae Eucharistiae et paeniten
tiae sacramenta accedant; annitatur item ut iidem ad 
orationem etiam in familiis peragendam ducantur 
atque conscie etactuose partem habeant in sacra li
turgia, quamquidem, sub auctoritate Episcopi dioe
cesani, parochus in sua paroecia moderari debet et, 
ne abusus irrepant, invigilare tenetur. 

§ 1. The parish priest has the obligation of ensuring that the word of God 
is proclaimed in its entirety to those living in the parish. He is there
fore to see to it that the lay members of Christ's faithful are instructed 
in the truths of faith, especially by means of the homily on Sundays 
and holy days of obligation and by catechetical formation. He is to 
foster works which promote the spirit of the Gospel, including its rel
evance to social justice. He is to have a special care for the catholic 
education of children and young people. With the collaboration of 
Christ's faithful, he is to make every effort to bring the gospel mes
sage to those also who have given up religious practice or who do not 
profess the true faith. 

§ 2. The parish priest is to take care that the blessed Eucharist is the cen
tre of the parish assembly of the faithful. He is to strive to ensure that 
Christ's faithful are nourished by the devout celebration of the sacra
ments, and in particular that they frequently approach the sacraments 
of the blessed Eucharist and penance. He is to strive to lead them to 
prayer, including prayer in their families, and to take a live and active 
part in the sacred liturgy. Under the authority of the diocesan bishop, 
the parish priest must direct this liturgy in his own parish, and he is 
bound to be on guard against abuses. 
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SOURCES: § 1: cc. 467 § 1, 468, 469; SC 35, 52; UR 11; CD 30; PO 6, 9; 
Paulus P.P. VI, m. p. Sacram Liturgiam, 25 ian. 1964, III 
(AAS 56 [1964] 139-144); IOe 53 
§ 2: Pius P.P. XII, Alloc., 17 feb. 1945; SC 42, 59; CD 30; EMys 
26 

CROSS REFERENCES: § 1: cc. 757, 767-771, 773, 776-777 
§ 2: cc. 834-836, 840, 899 

529 § 1. Officium pastoris sedulo ut adimpleat, parochus fi
deles suae curae commissos cognoscere satagat; ideo 
familias visitet, fidelium sollicitudines, angores et 
luctus praesertim participans eosque in Domino con
fortans necnon, si in quibusdam defecerint, pruden
ter corrigens; aegrotos, praesertim morti proximos, 
effusa caritate adiuvet, eos sollicite sacramentis re
ficiendo eorumque animas Deo commendando; pecu
liari diligentia prosequatur pauperes,  afflictos,  
solitarios, e patria exsules itemque pecularibus diffi
cultatibus gravatos; allaboret etiam ut coniuges et 
parentes ad officia propria implenda sustineantur et 
in familia vitae christianae incrementum foveat. 

§ 2. Partem quam christifideles laici in missione Eccle
siae propriam habent, parochus agnoscat et promo
veat, consociationes eorundem ad fines religionis 
fovendo. Cum proprio Episcopo et cum dioecesis 
presbyterio cooperetur, allaborans etiam ut fideles 
communionis paroecialis curam habeant, iidemque 
tum dioecesis tum Ecclesiae universae membra se 
sentiant operaque ad eandem communionem promo
vendam participent vel sustineant. 

§ 1. So that he may fulfil his office of pastor diligently, the parish priest is 
to strive to know the faithful entrusted to his care. He is therefore to 
visit their families, sharing especially in their cares, anxieties and sor
rows, comforting them in the Lord. If in certain matters they are 
found wanting, he is prudently to correct them. He is to help the sick 
and especially the dying in great charity, solicitously restoring them 
with the sacraments and commending their souls to God. He is to be 
especially diligent in seeking out the poor, the suffering, the lonely, 
those who are exiled from their homeland, and those burdened with 
special difficulties. He is to strive also to ensure that spouses and par
ents are sustained in the fulfilment of their proper duties, and to fos
ter the growth of christian life in the family. 
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§ 2. The parish priest is to recognise and promote the specific role which 
the lay members of Christ 's f aithful have in the mission of the 
Church, fostering their associations which have religious purposes. 
He is to cooperate with his proper bishop and with the presbyterium 
of the diocese. Moreover, he is to endeavour to ensure that the faith
ful are concerned for the community of the parish, that they feel 
themselves to be members both of the diocese and of the universal 
Church, and that they take part in and sustain works which promote 
this community. 

SOURCES: § 1: cc. 467 § 1, 468 § 1; Pius P.P. XII, Alloc., 6 feb. 1940; CD 
18, 30; PO 6 
§ 2: CD 30; PO 7-9 

CROSS REFERENCES: § 1: cc. 282 § 2, 848, 1001 
§ 2: cc. 204, 209, 215 

C O MME NTARY ------

Antonio S. Sanchez-Gil 

1. The parochial community, since it is a pastoral structure of the di
ocese, is the privileged purview of ordinary pastoral care (see commentar
ies to c. 515, 519). In effect, the fundamental content of the office of parish 
priest, the purpose for which it has been permanently constituted, is the 
ordinary cura animarum. Through the ministry of the parish priest, a 
priest who makes Christ present, the faithful-and, in general, all human
kind-can find the ordinary means of salvation that Jesus Christ has en
trusted to the Church in the parish. Thus, in cc. 528-529, the tasks are 
stated that make up the pastoral function of the care of souls entrusted to 
the parish priest. By carrying out these tasks, the parish priest fulfills for 
the parochial community the triple munus pastorale: docendi ( cf. c. 528 
§ 1 ), sanctificandi ( cf. c. 528 § 2), and regendi ( cf. c. 529).1 In this sense, it 
is important to emphasize the effort made by the legislator to translate 
into canonical language the very core of the mission of salvation of the 
Church. A group of tasks are enumerated as specific obligations of the 
parish priest, whose fundamental objective is the solicitous care for the 
salvation of all souls, in a way that they know Jesus Christ, keep his com
mandments, and reach the fullness of his charity. In effect, this is the point 

1. Cf. P. URSO, "La struttura interna delle Chiese particolari," in Jl Diritto nel mistero 
della Chiesa, II (Rome 1990), pp. 473-479; J.C. PERISSET, La Paroisse. Commentaire des 
canons 515-572 (Paris 1989), pp. 131-132. 
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of pastoral care: "Curae pastoralis finis est cognitio Iesu Christi, eiusque 
mandata observare, quorum plenitudo charitas."2 All in all, it is the reason 
for being of the priestly ministry and, in the last instance, of the Church it
self. Therefore, any commentary on these canons runs the risk of being in
complete or reductive, for in them are condensed the life and mission of 
the Church, the universal sacrament for salvation (cf. LG 48). Conse
quently, it seems important to be limited to a brief consideration of their 
content, recommending an attentive reading of the conciliar documents of 
which they are more directly inspired ( cf. SC 35, 42, 52, 59; CD 30; PO 4-6, 
9; AA 2, 10). 

2. In canon 528 the parish priest is contemplated as the principal per
son responsible in the parish for the educative function (§ 1) and the 
sanctifying function (§ 2).3 The obligation of the parish priest is estab
lished for using all the necessary means for formation in the faith and the 
sanctification of the members of the parochial community and of those 
who are in the boundaries of the parish. Certainly these are tasks regu
lated more broadly in other places in the Code, which now are placed into 
direct relationship with the office of parish priest. 

a) The responsibility of the parish priest in proclaiming the word of 
God and the preaching of the Christian doctrine (cf. cc. 757, 762), the hom
ily ( cf. cc. 767-768) and catechetical instruction ( cf. cc. 773, 776-777) is 
expressly mentioned. Other responsibilities include the fostering of initia
tives that promote evangelical spirit and social justice; the Catholic forma
tion of children and teenagers (cf. cc. 793-796); and efforts to spread the 
message of the Gospel, with the collaboration of the faithful (cf. c. 781), to 
those who have stopped practicing or do not profess the true faith. Logi
cally, the parish priest is not obliged to carry out personally each and 
every one of these tasks, but to see to it that they are done in the parish, 
keeping in mind its circumstances. Some of these tasks (e.g., the homily) 
will always have to be done by a priest or deacon (cf. c. 767 § l); but oth
ers (e.g., the catechesis) should usually be done by lay faithful who have 
been properly trained (cf. cc. 774, 776, 780). 

b) Regarding the ordinary means of sanctification, the parish priest 
must particularly strive for the Holy Eucharist's being the center of the pa
rochial community ( cf. c. 899); and that all the faithful reach the fullness 
of Christian life through conscientious and active participation in the sa
cred liturgy ( cf. cc. 834-836), in the celebration of the sacraments 
( cf. cc. 840, 843), and in a life of prayer. The reference to frequent recep
tion of the Holy Eucharist and the sacrament of penance is emphasized; 

2. Catechismus Romanus seu Catechismus ex Decreto Concilii Tridentini ad Parochos 
Pii Quinti Pont. Max. iussu editus, critical edition under the direction of P. RODRIGUEZ, In 
Civitate Vaticana 1989, pp. 9-10 (marginal summery of Paolo Manuzio in no. 10 of the 
Praefatio of the Catechismus Romanus). Also cf. CCC, 25. 

3. Cf. J. CALVO, commentary on c. 528, in Pamplona Com. 
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for which it will be opportune that the parish priest, when he establishes 
the schedules for Mass and confessions in the parish, consider the most 
convenient times for the majority of the faithful; and likewise give consid
eration to the faithful who have difficulty with those schedules to partici
pate in these sacraments (cf. cc. 918, 986 § 1).4 Likewise explicit reference 
is made to the promotion of prayer, also in families, and to the duty of 
being on guard that abuses not be introduced into liturgical matters. 

3. For its part, canon 529 contemplates the principal exigencies of 
diligent fulfillment of the parochial pastoral function, which configures 
what could be called the pastoral behavior of the parish priest. Thus, it is 
emphasized that the relationship between the parish priest and the faith
ful, although done in an institutional context, has a character eminently 
personal. By following the example of Christ: "Ego sum pastor bonus: 
bonus pastor animam suam ponit pro ovibus. Ego sum pastor bonus: et 
cognosco oves meas, et cognoscunt me meae" (Jn 10: 1 1  and 14), the par
ish priest must know the faithful entrusted to him. He is not a mere eccle
siastical officer who is limited, obliged by the office he holds, to offer 
several services to one who lawfully asks for them. 5 He must, in contrast, 
like the Good Shepherd, go in search of the faithful, visit families, partici
pate in their joy, anxiety, and pain. He will prudently correct those who de
part from good behavior; he will care for the sick, especially the dying; he 
will dedicate himself with particular service to the poor and afflicted; and 
he will help all the faithful, especially married couples and parents, to ful
fill their own duties, by fostering Christian life in the family. 

Likewise significant is the role entrusted to the parish priest in the 
promotion of the proper function concerning the lay faithful in the mis
sion of the Church, which is none other than "to strive so that the divine 
message of salvation may be known and accepted by all people through
out the world," and "to permeate and perfect the temporal order of things 
with the spirit of the Gospel. In this way, particularly in conducting secu
lar business and exercising secular functions, they are to give witness to 
Christ" (c. 225). Thus, both the secularization and the clericalization of 
the laity must be avoided. 6 On the other hand, the parish priest must coop
erate with the bishop and with the other priests of the diocese so that the 
faithful, living in parochial communion, feel at the same time to be mem
bers of the diocese and the universal Church ( cf. c. 209). Likewise falling 
to the parish priest, though not expressly mentioned, is a special obliga
tion of fostering priestly vocations ( cf. c. 233). 7 

4. Cf. J.C. PERISSET, La Paroisse . . .  , cit., p. 124; P. URSO, "La struttura intema delle Chiese 
particolari , "  cit., pp. 476-477; S. ALONSO, "Los parrocos en el Concilio de Trento y en el 
C6digo de Derecho Canonico," in Revista Espanola de Derecho Canonico 2 (1947), p. 975. 

5. Cf. M. MORGANTE, La parrocchia nel Cadice di Diritto Canonico (Turin 1985), p. 38. 
6. Cf. P. URSO "La struttura intema delle Chiese particolari,"  cit., p. 4 78. 
7. Cf. J.L. GUTIERREZ, "Organizaci6n Jerarquica de la Iglesia," in Manual de Derecho 

Canonico (Pamplona 1991), p. 401. 
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4. All in all, canons 528-529 constitute a specific and operative mani
festation, institutionalized in the office of the parish priest, and person
alized in the parish priest,8 of the principal obligations of the clerics 
(cf. cc. 273- 289) and the rights relative to all faithful (cf. cc. 208-231). In 
this sense, it can be stated that the parochial community constitutes a 
basic and ordinary institutional context in which the relationships of jus
tice, and of charity, are developed daily between the pastors of the Church 
and the rest of the people of God. 9 Around the ministry of the parish 
priest, which for being canonically responsible for the pastoral care of the 
parochial community he is at the service of the preaching of the word of 
God and the administration of the sacraments, both the hierarchical bond 
and the remaining relationships of justice that articulate the specific jurid
ical dimension of the life of the Church are established personally and 
tangibly. 

8. Cf. J. HERVADA, Diritto Costituzionale Canonico (Milan 1989), pp. 188-190. 
9. Cf. A. BORRAS, "La notion de cure dans le Code de droit canonique," in Revue de Droit 

Canonique 37 (1987), pp. 225-227. 
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Functiones specialiter parocho commissae sunt quaese
quuntur: 

1 ° administratio baptismi; 
2° administratio sacramenti confirmationis iis qui in 

periculo mortis versantur, ad normam can. 883, 
n. 3; 

3° administratio Viatici necnon unctionis infirmo
rum, firmo praescripto can. 1003 §§ 2 et 3, atque 
apostolicae benedictionis impertiti; 

4 ° assistentia matrimoniis et benedictio nuptiarum; 
5° persolutio funerum; 
6° fontis baptismalis tempore paschali benedictio, 

ductur processionum extra ecclesiam, necnon be
nedictiones extra ecclesiam solemnes; 

7° celebratio eucharistica sollemnior diebus domini
cis et f es tis de praecepto. 

The functions especially entrusted to the parish priest are as follows: 
IO the administration of baptism; 
2° the administration of the sacrament of confirmation to those in 

danger of death, in accordance with can. 883 n.3; 
3° the administration of Viaticum and of the anointing of the sick, 

without prejudice to can. 1003 § §  2 and 3, and the imparting of the 
apostolic blessing; 

4° the assistance at marriages and the nuptial blessing; 
5° the conducting of funerals; 
6° the blessing of the baptismal font at paschal time, the conduct of 

processions outside the church, and the giving of solemn bless
ings outside the church; 

7° the more solemn celebration of the Eucharist on Sundays and 
holy days of obligation. 

SOURCES: cc. 462, 466 § 1, 938 § 2; SCCouncil Resol., 11 feb. 1928, 
SCDS Deer. Spiritus Sancti Munera, 14 sep. 1946, I (AAS 38 
[1946] 352) 

CROSS REFERENCES: cc. 262; 558-559; 566 § 1; 857 § 2; 858; 861-862; 
883, 3°; 911; 1003 §§ 2-3; 1108-1112; 1177; 1219 

COMME NTARY ------

Antonio S. Sanchez-Gil 

1. While the general content of the pastoral function of the parish 
priest is stated in canons 528-529, here are indicated the functions espe-
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cially entrusted to the parish priest . It is a new canonical formulation 
which the CJC/1917 established as functions reserved to the parish pries t 
( cf. c. 462 CJC/1917) and which the majority of the former canonical doc
trine to the first codification called parochial rights, and also parochial 
functions: namely, those acts of pastoral care that could only be required 
of the parish priest, and only the parish priest ( or the priest who had his 
consent or delegation) could carry out within the parish, except when the 
law or ordinary provided otherwise.1 Distinguished from priestly func
tions were parochial functions: namely, those acts that, by belonging to 
ordinary pastoral care, were not in the exclusive competence of the parish 
priest, and could also be exercised by other priests without the parish 
priest's consent and without the faithful having the obligation of going to 
the parish priest for them. 2 

All in all, the prior regulation established, through the institution of 
the reservatio , the exclusive competence of the parish priest over those 
acts of pastoral function that, for constituting an especially solemn exer
cise of the sanctifying function in the parish ( cf. c. 528 § 2), have a greater 
importance in the life of each of the faithful and the entire parochial com
munity. Nevertheless, this reservatio to the parish priest was also related 
to the economic aspects of the parochial ministry; for, in principle, the 
right to receive the offerings made by the faithful on the occasion of the 
exercise of parochial functions was also attributed to the parish priest, 
likewise in the case where it was another who would do it ( cf. c. 463 § 3 
CJC/1917). These economic rights of the parish priest were customarily 
called stole fees (see commentary on c. 531). 

2. Nevertheless, in the drafting of the CIC the codifying Commission 
considered it important to do away with the idea of exclusivi ty, and in
sisted , rather, in the special obligation or responsibility of the parish 
priest,3 by opting, in the end, for the present formulation, which is cer
tainly "softer and more flexible" or "less limiting" than the prior Code.4 

Therefore, in its new canonical formulation the functions especially en
trusted to the parish priest lose the character of rights personal and exclu
sive to the parish priest, and go on to be considered as functions that the 
parish priest, by virtue of his special canonical responsibility, must per
sonally exercise whenever possible; otherwise, they must be carried out at 
least under his direct vigilance and in accordance with him. Consequently, 
it does not seem advisable that the parish priest, without just cause, habit-

1. Cf. F.X. WERNZ, !us Decretalium, II, Rome 1906, pp. 679-681 ;  B. DOLHAGARAY, "Cures," 
in Dictionnaire de Theologie Catholique, 3 (Paris 1908), col. 2448. 

2. Cf. D. Bourx, Tractatus de parocho, Paris 1867, pp. 432-433 and 490-499; 
E.F. REGATILLO, Derecho parroquial (Santander 1953), pp. 169-170 and 4 79. 

3. Cf. Comm. 13 (1981), pp. 281-283. 
4. Cf. J. CALVO, commentary on c. 530, in Pamplona Com; J.L. SANTOS, "Funciones 

especialmente encomendadas al parroco y problemas parroquiales," in J. MANZANARES (Ed.), 
La parroquia desde el nuevo Derecho Canonico (Salamanca 1991), pp. 73-96 (p. 76). 
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ually charge other priests with the carrying out of those functions that are 
proper to his pastoral service and that show the special relationship that 
exists between the parochial community ( and each one of its faithful) and 
their proper pastor. 5 In any case, because of the requirements for properly 
carrying out pastoral care and the necessary respect for the rights of the 
faithful, the canonical responsibility of the parish priest regarding the ex
ercise of these functions in the parish remain not only when they are done 
personally but also when other priests participate. 6 

On the other hand, as the other provisions of the Code set forth, the 
juridical scope of this norm remains substantially unchanged and contin
ues being necessary, with the particularities derived from the nature of 
each one of these functions, the consent or delegation of the parish priest 
so that the exercise by other priests is juridically lawful. 7 In this sense, it 
is meaningful that in his church "the rector of a church may not perform 
in his church the parochial functions mentioned in canon 530, 1 °-6°, with
out the consent or, where the matter requires it, the delegation of the 
parish priest" ( c. 558); and that "in the exercise of his pastoral office 
a chaplain is to maintain the due relationship with the parish priest" 
(c. 571), among which the functions mentioned in canon 530, 2° -3° 

(cf. c. 566 § 1) are included. 

3. With respect to each of the functions especially entrusted to the 
parish priest, it can be useful to recall several specific provisions in other 
parts of the present Code. 

a) Regarding the administration of baptism (1 °), the obligation "to 
be baptized in the proper parochial church" is established as a general 
norm ( cf. c. 857 § 2); and it requires due permission-in principle, from 
the parish priest or local ordinary-to baptize within a foreign territory 
(cf. C. 862). 

b) Regarding confirmation in danger of death (2°), canon 883, 3° 

grants ipso iure the faculty of confirmation to any priest, without ex
pressly requiring, by the nature of the case, the permission of the parish 
priest. 

c) Regarding the administration of viaticum and the anointing of 
the sick, and the imparting of the apostolic blessing (3°), canon 1003 
§ §  2-3 provides that, for reasonable cause, any other priest can administer 
the anointing of the sick, and also, logically, the apostolic blessing 
(cf. c. 468 § 2 CIC/1917) with the consent, at least presumed, of the priest 

5. Cf. M. MORGANTE, La parrocchia nel Cadice di Diritto Canonico (Turin 1985), p. 51;  
R. PAGE, Les Eglises particulieres. Tome II. La charge pastoral de leurs communautes de 
fideles selon le Code de droit canonique de 1983 (Montreal 1989), p. 99. 

6. Cf. B. DAVID, "Paroisses, cures et vicaires paroissiaux dans le Code de droit 
canonique," in Nouvelle Revue Theologique 107 (1985), pp. 860-861.  

7. Cf. J.L. SANTOS, "Parroquia, comunidad de fieles," in Nuevo Derecho parroquial 
(Madrid 1988), p. 51;  J. CALVO, commentary on c. 530, in Pamplona Com. 
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with the care of souls, especially, of the parish priest, and canon 911 ex
tends the faculty of administering the viaticum to assistant parish priests 
and other priests with care of souls (chaplains, etc.); and, in the case of 
necessity, to any priest or other minister of holy community, with the per
mission, at least presumed, of such priests (who must subsequently be no
tified). 

d) Regarding assistance at marriages and the nuptial blessing 
(n. 4 °), it is important to recall that the only valid marriages are those 
which are contracted before the local ordinary or the parish priest, or a 
priest or deacon delegated by one of them, pursuant to canons 1108-1112. 

e) Regardingfunerals (5°) canon 1177 provides that they generally 
be celebrated in the proper parochial church, though it is allowed to 
choose another church with the consent of its rector and a mere commu
nication given to the proper parish priest. 

f) In relation to the blessing of the baptismal font at paschal time 
(6°), canon 858 provides that every parochial church must have a baptis
mal font; and that the local ordinary, after hearing the local parish priest in 
question, can allow or order that there also be baptismal fonts in other 
churches or oratories situated within the territory of the parish. 

g) Finally, because of the special pastoral meaning and community 
importance of the processions outside the church and the giving of sol
emn blessings outside the church (6°), it is logical that presiding over 
them correspond personally to the parish priest; as well as the more sol
emn celebration of the Eucharist on Sundays and holy days of obliga
tion (7°), although difficulties do not seem to exist for them to be carried 
out by other priests, with the agreement of the parish priest or ordinary. 
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Licet paroeciale quoddam munus alius expleverit , obla
tiones quas hac occasione a christifidelibus recipit ad 
Massam paroecialem deferat, nisi de contraria offerentis 
voluntate constet quoad oblationes voluntarias ; Epis
copo dioecesano , audito consilio presbyterali, competit 
statuere praescripta, quibus destinationi harum oblatio
num necnon remunerationi clericorum idem munus im
plentium provideatur. 

Even though another person has performed some parochial function, he is 
to give the offering he receives from Christ's faithful on that occasion to 
the parish fund unless, in respect of voluntary offerings, there is a clear 
contrary intention on the donor's part; it is for the diocesan bishop, after 
consulting the council of priests, to prescribe regulations concerning the 
destination of these offerings and to provide for the remuneration of cler
ics who fulfil such a parochial function. 

SOURCES: c. 463 § 3; PO 20, 21; ES I, 8 

CROSS REFERENCES: cc. 222 § 1, 281 § 1, 551, 848, 946-947, 1181, 1260, 
1264, 1267, 1272 

COMMENTARY ------

Antonio S. Sanchez-Gil 

1. Before considering the present regulation of the economic aspects 
of the parochial ministry, it is important to recall that, according to the 
prior legislation, financial payments received on the occasion of exercis
ing a parochial function had to be attributed to the parish priest, even 
when it was done by another (cf. c. 463 § 3 CIC/1917). These economic 
rights of the parish priest, customarily called stole fees, 1 corresponded, on 
one hand, to the consideration of parochial functions as functions re
served to the parish priest (see commentary on c. 530). And, on the other 
hand, they were a consequence of the benefice system, according to 
which both the voluntary offerings of the faithful and the stole fees served 
to make up the endowment of the benefice (cf. c. 1410 CIC/1917).2 

1. Cf. J.H. PROVOST-R.A. HILL, "Stole Fees," in The Jurist 45 (1985), pp. 321-324. 
2. Cf. D. SCHIAPPOLI-P.G. CARON, "Parrocchia," in Novissimo Digesto Italiano, XII (Turin 

1982), p. 457. 
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Nevertheless, specific conciliar directions argued for, as is well 
known, the reform of the benefice system and the progressive implanta
tion of a new regimen for the fair remuneration of the sacred ministries 
(cf. PO 20-21); with the objective of "separating the remuneration of the 
priests from ministerial acts, especially those of a sacramental nature. "3 

Thus, the Code establishes in each diocese the creation of "a special fund 
which collects offerings and temporal goods for the purpose of providing, 
in accordance with canon 281, for the support of the clergy who serve the 
diocese, unless they are otherwise catered for" (c. 1274 § 1); and entrusts 
to the Bishops' Conferences the gradual incorporation into this fund the 
endowment of the existing benefices ( cf. c. 1272). 

In the application of these provisions, the CBS has provided for the 
creation of an Inter-diocesan Common Fund into which the endowment of 
the benefices will be incorporated, with the purpose of providing for the 
support of the clerics who render service in the diocese. 4 

2. On the other hand, as canon 222 § 1 states, "Christ's faithful have 
the obligation to provide for the needs of the Church, so that the Church 
has available to it those things which are necessary for divine worship, for 
works of the apostolate and of charity and for the worthy support of its 
ministers." And the competent authority can "determine the contributions 
that have to be made on the occasion of the administration of the sacra
ments and sacramentals" ( cf. c. 1264, 2°). Consequently, such contribu
tions can be considered as due offerings, not only for charity, but also in 
justice ( cf. c. 1260); though, for evident reasons of a pastoral character, as 
the Code states on the subject of stipends, "even the semblance of traf
ficking or trading" must be avoided (c. 947); or that the most needy are de
prived of parochial pastoral care because of their poverty ( cf. cc. 529 § 1, 
848, 1181). 

3. Keeping in mind this new context, canon 531 is limited to stating 
several general criteria regarding the offerings of the faithful related to the 
carrying out of parochial functions. No longer are stole fees or charges 
spoken of, but of offerings on the occasion of parochial functions. These 
offering are no longer attributed to the one who carries out these func
tions (whether it is the parish priest or another person) but that they must 
be incorporated into the parochial estate. Voluntary alms-those that 
have not been determined by ecclesiastical authority and that are not 

3. Cf. A. SOUSA-COSTA, commentary on c. 531, in Commento al Cadice di Diritto 
Canonico (Rome 1985), p. 320. 

4. Cf. CBS "Segundo Decreto General," August 25, 1985, arts. 9-15, in BOCEe 2 (1985), 
pp. 59-65; Id., "Decreto General sobre algunas cuestiones especiales en materia econ6mica," 
August 25, 1985, arts. 1-2, in BOCEe 2 ( 1985), pp. 66-69. For complementary norms 
promulgated by English language bishops' conferences, see Volume V, Appendix 3. 

1329 



c. 531 Bk. II. Pt. II. Sect. II. Particular Churches . . .  SANCHEZ- GIL 

proper in strict justice-nevertheless, will not be put into the parochial es
tate when the contrary intention of the donor is clearly stated ( cf. c. 1267 
§ 3).5 

4. Finally, the determination of both the destination of these offer
ings and the compensation of the clerics who carry out this f unction is left 
to the norms that the diocesan bishop must issue, after consulting the 
council of priests ( cf. c. 127 § 2, 2°). Therefore, regarding the nature, com
position, and destination of the parochial estate, also called by canonical 
doctrine the parochial common fund, 6 the provisions of particular law 
will have to be followed. In principle, the ordinary expenses of the parish 
will be met by the parochial common fund, and, pursuant to the norms ap
proved by the diocesan bishop, the maintenance of the parish priest and 
the other persons in the service of the parish should be provided for. On 
the other hand, it seems advisable that, besides the offerings of the faith
ful and possible income from other activities of the parish, those patrimo
nial goods that the parish, as a juridical person, has at its disposition to 
reach the pastoral goal proposed, should also be incorporated into the pa
rochial common f und (cf. c. 114 § 3). 

5. Cf. J.A. JANICKI, commentary on c. 531, in The Code of Canon Law. A Text and 
Commentary (New York 1985,) p.  428; L. DE ECHEVERRIA, commentary on c.  531 ,  in 
Salamanca Com. 

6. Cf. F.R. AzNAR-GIL, "La administraci6n de los bienes temporales de la parroquia," in 
J. MANZANARES (Ed.), La parroquia desde el nuevo Derecho Canonico (Salamanca 1991), 
pp. 161-215. 
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In omnibus negotiis iuridicis parochus personam gerit 
paroeciae, ad normam iuris curet ut bona paroeciae ad
ministrentur ad normam cann. 1281-1288. 

In all juridical matters, the parish priest acts in the person of the parish, in 
accordance with the law. He is to ensure that the parish goods are admin
istered in accordance with cann. 1281-1288. 

SOURCES: 

CROSS REFERENCES: cc. 118; 393; 515 § 3; 537; 543 § 2, 3°; 555 § 1, 3°; 
1279 § 1; 1281-1289; 1480; 1524 § 2; 1741, 5° 

C OMME NTARY 

Antonio S. Sanchez-Gil 

1. The parish, since it is a pastoral structure of the particular church 
made up of a certain community of faithful, has a public juridical person
ality (see commentary on c. 515). Because of his condition as pastor of the 
parish, the parish priest is responsible to it not only for the sacraments, lit
urgy, doctrinal formation, etc., but also for civil, administrative, and penal 
aspects. In effect, the function of being the legal representative of the par
ish in all the juridical affairs of the parish is attributed to the parish priest, 
similar to the situation of the diocesan bishop regarding the entire diocese 
( cf. c. 393). In the cases in which parochial pastoral care is jointly en
trusted to several priests, representation corresponds only to the modera
tor (cf. c. 543 § 2 ,  3°). Therefore, pursuant to canon 118, only the parish 
priest-or moderator-can act in the name of the parish. 

2. Likewise, the function of administrator of the goods of the parish 
is attributed to the parish priest. It is a consequence of the capacity of 
the parish to acquire, retain, administer, and alienate temporal goods 
( cf. c. 1255) and of the mission of governing it, which is assigned to the 
parish priest (cf. cc. 419, 1279 § 1). In contrast to juridical representation, 
whose exercise corresponds personally to the parish priest, regarding the 
administration of goods, the parish priest can, pursuant to particular law, 
entrust the direct management of the goods to another person, cleric or 
lay ( cf. c. 1282), who has in the parish functions similar to those entrusted 
to the diocesanfinancial administrator (cf. c. 494). Moreover, to carry 
out this task, the parish priest has the help of the finance council (see 
commentary on c. 537) and of the vicar forane (cf. c. 555 § 1, 3°). Never
theless, in every case the canonical responsibility of the parish priest 
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over the proper functioning of administration remains, which he cannot 
renounce ( cf. c. 1289). 1 It should not be forgotten that the poor adminis
tration of temporal goods which seriously damages the Church consti
tutes one of the causes for which a parish priest can be lawfully removed 
(cf. c. 1741,5°). He must respect the provisions contained in canons 1281-
1288, especially those that ref er to extraordinary acts of administration, 
for whose validity the written authorization of the ordinary is required 
(cf. C. 1281 § 1).2 

3. Likewise, it is for the ordinary to give the necessary authorization 
for the realization of those acts of representation that accompany acts of 
extraordinary administration ( cf. c. 1524 § 2), as well as to assure the dili
gent fulfillment on the part of the parish priest of the functions as repre
sentative (cf. c. 1480) and as administrator (cf. c. 1279 § 1). These are 
functions he exercises from the time he takes possession of the parish 
until he ceases from office as a parish priest ( cf. c. 538). Last, when the 
pastoral care of several parishes is conferred on a single parish priest 
(pursuant to c. 526 § 1) or on a group of priests (pursuant to c. 517 § 1), 
the due juridical and administrative autonomy of each advises the main
taining of, in principle, an individual representation and a separate admin
istration of each one (see commentary on c. 526); though nothing hinders 
their being jointly administered in special circumstances with the agree
ment of the ordinary. 

1. Cf. F.R. AzNAR-GIL, "La administraci6n de los bienes temporales de la parroquia," in 
J. MANZANARES (Ed.), L a  parroquia desde el nuevo Derecho Canonico (Salamanca 1991), 
p .  1 74; Idem, La administraci6n de las bienes temporales de l a  Iglesia. Legislaci6n 
universal y particular espafiola (Salamanca 1984), pp. 197-199. 

2. Cf. A. DE ANGELIS, "Note per l'amministrazione dei beni parrocchiali," in Orientamenti 
pastorali 32 (1984), pp. 1 13-126. 
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§ 1. Parochus obligatione tenetur residendi in domo pa
roeciali prope ecclesiam; in casibus tamen particula
ribus, si iusta adsit causa, loci Ordinarius permittere 
potest ut alibi commoretur, praesertim in domo plu
ribus presbyteris communi, dummodo paroecialium 
perfunctioni munerum rite apteque sit provisum. 

§ 2.  Nisi gravis obstet ratio, parocho, feriarum gratia, 
licet quotannis a paroecia abesse ad summum per 
unum mensem continuum aut intermissum; quo in fe
riarum tempore dies non computantur, quibus semel 
in anno parochus spirituali recessui vacat; parochus 
autem, ut ultra hebdomadam a paroecia absit, tene
tur de hoc loci Ordinarium monere. 

§ 3. Episcopi dioecesani est normas statuere quibus 
prospiciatur ut, parochi absentia durante, curae pro
videatur paroeciae per sacerdotem debitis facultati
bus instructum. 

§ 1. The parish priest is obliged to reside in the parochial house, near the 
church. In particular cases, however, where there is a just reason, the 
local Ordinary may permit him to reside elsewhere, especially in a 
house common to several priests, provided the carrying out of the pa
rochial duties is properly and suitably catered for. 

§ 2. Unless there is a grave reason to the contrary, the parish priest may 
each year be absent on holiday from his parish for a period not ex
ceeding one month, continuous or otherwise. The days which the par
ish priest spends on the annual spiritual retreat are not reckoned in 
this period of vacation. For an absence from the parish of more than 
a week, however, the parish priest is bound to advise the local Ordi
nary. 

§ 3. It is for the diocesan bishop to establish norms by which, during the 
parish priest's absence, the care of the parish is provided for by a 
priest with the requisite faculties. 

SOURCES: § 1: c. 465 § 1; CD 30, 1 
§ 2: C. 465 § § 2, 3 et 5 
§ 3: C. 465 § § 4 et 5 

CROSS REFERENCES: § 1: cc. 280, 283 § 1, 395, 410, 429, 550 § 1, 629, 
1396 
§ 2: cc. 283 § 2, 550 § 3 
§ 3: cc. 541, 549 
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COMME NTARY -- - - - -

Antonio S. Sanchez-Gil 

1. Among the obligations implied by the office of parish priest, the 
duty of residence has been considered since ancient times as a direct con
sequence of the function of the care of souls. 1 As Barolome Carranza 
(1503-1576) stated, "the pastoral ministry implies many things that neces
sarily require being personally present. "2 Therefore, the Code binds by law 
the residence of holders of offices that imply a special responsibility in 
pastoral care: the diocesan bishop ( cf. c. 395), the coadjutor and auxiliary 
bishops (cf. c. 410), the diocesan administrator (cf. c. 429), the parish 
priest, and the assistant parish priest (cf. c. 550). Moreover, a serious 
breach of the obligation of residence by one who is subject to it by reason 
of an ecclesiastical office constitutes, pursuant to c. 1396, a canonical 
delict. Residence constitutes, therefore, a general obligation of the clerics 
of the diocese, though they do not have a residential office ( cf. c. 283). 

2. Because of his condition as pastor of the parochial community, the 
parish priest represents in it a visible instrument of unity. In fact, his habit
ual presence in the parish guarantees, through a tangible and suitable 
availability, his constant attention to the needs of the faithful, by allowing 
them to come to him at any time for any lawful request. It is clear that the 
pastoral needs of the faithful, by their direct repercussions on the salva
tion of souls, can be presented and must be attended to at any time of the 
day or night. 

In the case of the parish priest the duty of residence is specified, as a 
general rule, in the obligation of dwelling in the parochial house, close to 
the church. Nevertheless, when there exists a good reason, the local ordi
nary can allow the parish priest to live in another place, as long as the pas
toral care of the faithful is properly and suitably attended to; that is, by 
establishing methods that guarantee the permanent availability of the par
ish priest always to face his pastoral ministry.3 In these cases, by incorpo
rating an express conciliar direction (cf. CD 30), it is considered 
preferable that the parish priest reside in a common house for several 
priests (cf. c. 280). On the other hand, in the case of several neighboring 
parishes being entrusted to a single parish priest (cf. c. 526 § 1), it would 
be important that the local ordinary determine in which parish the resi-

1. Cf. Council of Trent, sess. XXIII, July 15, 1563, Decreta super reformatione, c. 1. Also 
cf. S. ALONSO, "Los parrocos en el Concilio de Trento y en el C6digo de Derecho Canonico," 
in Revista Espanola de Derecho Canonico 2 (1947), pp. 960-969. 

2. B. CARRANZA, Controversia de Necessaria Residentia personali Episcoporum et 
aliorum iriferiorum pastorum (Venetiis 1547), ch. 2, fols. 15-16. 

3. Cf. D. MOGAVERO, "II parroco e i sacerdoti collaboratori," in La parrocchia e le sue 
strutture (Bologna 1987), p. 139. 

1334 



SANCHEZ-GIL Tit. III. Ch. VI. Parishes, Parish Priests . . .  c.  533 

dency of the parish priest must be established, trying to choose, if possi
ble, the parish most easily accessible to the faithful of the other parishes. 4 

3. Regarding the absences of the parish priest, expressly considered 
are those motivated annually for vacation, for a maximum period of con
tinuous or divided month ( cf. c. 283 § 2), and for spiritual retreats, which 
usually last a week ( cf. c. 276 § 2, 4 °). All in all, it is a matter of guarantee
ing the parish priest several periods of rest necessary to recoup his energy 
and spiritual resources; for which they must be considered, not only as a 
lawful right, but also as a natural necessity which, except for a serious 
reason, cannot be done without. In this sense, particular law, pursuant to 
canon 279 § 2, can also provide for other periods of absence required for 
the permanent formation of the parish priest. 5 In any case, obvious rea
sons of order demand that for an absence from the parish of more than a 
week, the parish priest must inform the local ordinary. It is understood, as 
it seems logical and emphasized by the Code Commission itself, 6 that the 
end of this order (the necessity of informing the ordinary) is the parish 
priest being able to obtain the approval of the ordinary and at the same 
time being able to provide adequately for the needed pastoral care of the 
parish through the designation of a substitute priest. 7 On the other hand, 
the diocesan bishop has the competence to establish norms to regulate, 
according to the needs of each parish, the absences of the parish priest, 
and to determine the functions and faculties of the priest who substitutes 
for the parish priest (cf. cc. 541, 549). 

4. Cf. R. PAGE, Les Eglises particulieres. Tome II. La charge pastoral de leurs 
communautes de fideles selon le Code de droit canonique de 1983 (Montreal 1989), p. 107. 

5. Cf. P. URSO, "La struttura intema delle Chiese particolari," in Il Diritto nel mistero 
della Chiesa, II (Rome 1990), "La struttura intema delle Chiese particolari,"  in Il Diritto nel 
mistero della Chiesa, II (Rome 1990), p. 485; J.A. JANICKI, commentary on c. 533, in The Code 
of Canon Law. A text and commentary (New York 1985), p. 429. 

6. Cf. Comm. 14 (1982), p. 225. 
7. Cf. A. SOUSA-COSTA, commentary on c. 533, in Commento al Cadice di Diritto 

Canonico (Rome 1985), pp. 321-323. 
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§ 1. Parochus, post captam paroeciae possessionem, obli
gatione tenetur singulis diebus dominicis atque fes
tis in sua dioecesi de praecepto Missam pro populo 
sibi commisso applicandi; qui vero ab hac celebra
tione legitime impediatur, iisdem diebus per alium 
aut aliis diebus per se ipse applicet. 

§ 2. Parochus, qui plurium paroeciarum curam habet, die
bus de quibus in § 1 ,  unam tantum Missam pro uni
verso sibi commisso populo applicare tenetur. 

§ 3 . Parochus qui obligationi de qua in §§ 1 et 2 non satis
fecerit, quam primum pro populo tot Missas applicet, 
quot omiserit. 

§ 1. When he has taken possession of his parish, the parish priest is 
bound on each Sunday and holy day of obligation in his diocese to 
apply the Mass for the people entrusted to him. If he is lawfully im
peded from this celebration, he is to have someone else apply the 
Mass on these days or apply it himself on other days. 

§ 2. A parish priest who has the care of several parishes is bound to apply 
only one Mass on the days mentioned in § 1, for all the people en
trusted to him. 

§ 3. A parish priest who has not discharged the obligation mentioned in 
§ § 1 and 2, is as soon as possible to apply f or the people as many 
Masses as he has omitted. 

SOURCES: § 1: c. 466 §§ 1, 3 et 5; SCCouncil Resol., 5 mar. 1932 (AAS 25 
[1933] 436-438), SCCong Deer. Litteris Apostolicis, 25 iul. 
1970 (ASS 63 [1971] 943-944) 
§ 2: c. 466 § 2; CodCom Resp. VI, 14 iul. 1922 (AAS 14 [1922] 
528), SCCouncil Resol., 12 nov. 1927 (AAS 20 [1928] 84-87) 
§ 3: C. 339 § 4 

CROSS REFERENCES: § 1: cc. 388 §§ 1-2, 429, 519, 528 § 2, 530, 7°, 540, 
543 § 2, 2°, 549, 901, 1244, 1246 
§ 2: cc. 388 § 3, 526 § 1 
§ 3: cc. 199, 3°, 388 § 4 

COMME NTARY ------

Antonio S. Sanchez-Gil 

1. Because of his sanctifying function in the parochial community 
(cf. cc. 519, 528 § 2) and, by virtue of the office received, as a determina-
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tion of the faculty of celebrating the Mass, which is proper to every priest 
( c. 901) the parish priest has the obligation of applying Mass for the peo
ple that have been entrusted to him every Sunday and on feast days that, 
according to the universal or particular legislation ( cf. cc. 1244, 1246), are 
holy days of obligation in the diocese. Paragraph 1 of the present canon 
substantially reproduces the norms that established the same obligation 
for the diocesan bishop ( cf. c. 388); and that, in the present regulation, 
likewise is extended to the apostolic administrator ( cf. c. 429) and paro
chial administrator ( cf. c. 540). 

In principle, this must be done personally and on the days provided; 
but Mass can be applied by another on those same days, or personally on 
other days, if there is a lawful impediment, such as sickness or a pastoral 
need to apply Mass for another reason. 

Although nothing is expressly said in the present regulation, the pos
sibility of receiving stipends for celebration of Mass which is applied for 
the people is excluded ( cf. c. 945); since it is concluded, among other 
things, from the nature of the obligation to apply Mass for the people. This 
has been, in effect, the criterion traditionally followed in the Church; 1 and 
it was thus implicitly indicated in the CJC/1917 by its establishing the obli
gation for bishops and parish priests to celebrate Mass for the people 
"without exception, even for lack of payment" (cf. cc. 339 § 1, 466 § 1 
CIC 1917). In fact, the local ordinary could grant permission to celebrate 
Mass for the people on days different from those stated by the law, for 
poor priests to whom had been offered on holy days a "big stipend. "2 Nev
ertheless, nothing hinders the faithful from making offerings on the occa
sion of the celebration of Mass for the people, which will be incorporated 
into the parish fund (cf. c. 531). On the other hand, the provisions of the 
decree of the Casti connubii do not seem to affect the Mass that is ap
plied for the people, regarding the so-called collective Masses, 3 which, by 
omitting any reference to this subject, is directed rather to reforming sev
eral aspects of the discipline regarding stipends contained in canons 948 
and 953. 

Regarding the obligation to apply Mass for the people during ab
sences of the parish priest, it is important to keep in mind that, pursuant 
to canon 549 in fine, the vicar who substitutes for the parish priest during 
his absences is not obliged to apply Mass for the people. Consequently, it 
is logical to suppose that, unless the particular law expressly provides oth
erwise, the parish priest remains obligated to apply Mass for the people of 
his parish on the days provided even during absences, which he can do 

1. Cf. S. ALONSO, "Los parrocos en el Concilio de Trento y en el C6digo de Derecho 
Canonico," in Revista Espanola de Derecho Canonico 2 (1947), pp. 969-974. 

2. Cf. ibid., p. 970. Also cf. E.F. REGATILLO, Derecho parroquial (Santander 1953), pp. 495-
496. 

3. Cf. CC, Deer. Mos iugiter, February 22, 1993, in AAS 83 (1991), pp. 443-446. 

1337 



c. 534 Bk. II. Pt. II. Sect. II. Particular Churches . . .  SANCHEZ- GIL 

personally in his place of residence, or by means of a vicar, in his proper 
parish. In this sense, it is important to recall what was provided in the 
CIC/1917: "during lawful absences, the parish priest can apply said Mass, 
either himself in the place where he lives, or through a priest substituting 
for him in the parish" (c. 466 § 5 CIC/1917). 

Regarding the place of celebrating Mass for the people, it is not ex
pressly provided that it be done in the parochial church as, in contrast, 
was provided for by the prior legislation (cf. 466 § 4 CIC/1917). Neverthe
less, pursuant to c. 530, 7°, it seems reasonable to consider this as custom
ary; moreover, it is very advisable that the faithful who participate be 
conscious that Mass is being applied for them and the entire parochial 
community. 4 

2. Paragraph 2 refers to the case in which the pastoral care of several 
parishes is entrusted to only one parish priest (cf. c. 526 § 1), by establish
ing that the parish priest "is bound to apply only one Mass .. .  for all the 
people entrusted to him." The same can be said when the pastoral care of 
several parishes is conferred by the formula in solidum (cf. c. 517 § 1). As 
established by c. 543 § 2, 2°, priests of the group "are by common counsel 
to establish an arrangement by which one of them celebrates the Mass for 
the people." 

3. By referring to the spiritual life of the faithful, the obligation of ap
plying Mass for the people is not subject to prescription ( cf. c. 199, 3°); for 
which, as is established in § 3, the parish priest who has breached this ob
ligation must apply as many Masses as he has omitted as soon as possible. 
All in all, it is a matter of avoiding depriving the faithful who compose the 
parochial community of the spiritual fruits of the Sacrifice of the Mass, 
being considered as an integral and fundamental part of the sanctifying 
function ( cf. c. 528 § 2) that parochial pastoral care implies. 

4. Cf. P. URSO, "La struttura interna delle Chiese particolari," in Jl Diritto nel mistero 
della Chiesa, II (Rome 1990), p .  486. 
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§ 1. In unaquaque paroecia habeantur libri paroeciales, 
liber scilicet baptizatorum, matrimoniorum, defunc
torum, aliique secundum Episcoporum conferentiae 
aut Episcopi dioecesani praescripta; prospiciat paro
chus ut iidem libri accuratea conscribantur atque di
ligenter asserventur. 

§ 2.  In libro baptizatorum adnotentur quoque confirma
tio , necnon quae pertinent ad statum canonicum 
christifidelium, ratione matrimonii, salvo quidem 
praescripto can. 1 133, ratione adoptionis, itemque 
ratione suspecti ordinis sacri, professionis perpe
tuae in instituto religioso emissae necnon mutati ri
tus; eaeque adnotationes in documento accepti 
baptismi semper referantur. 

§ 3. Unicuique paroecia sit proprium sigillum; testimonia 
quae destatu canonico christifidelium dantur, sicut 
et acta omnia quae momentum iuridicum habere pos
sunt, ab ipso parocho eiusve delegato subscribantur 
et sigillo paroeciali muniantur. 

§ 4. In unaquaque paroeciae habeatur tabularium seu ar
chivum, in quo libri paroeciales custodiantur, una 
cum Episcoporum epistulis aliisque documentis, ne
cessitatis utilitatisve causa servandis; quae omnia, 
ab Episcopo dioecesano eiusve delegato, visitationis 
vel alio opportuno tempore inspicienda, parochus ca
veat ne ad extraneorum manus perveniant. 

§ 5.  Libri paroeciales antiquiores quoque diligenter cus
todiantur, secundum praescripta iuris particularis. 

§ I. In each parish there are to be parochial registers, that is, of baptisms, 
of marriages and of deaths, and any other registers prescribed by the 
Bishops' Conference or by the diocesan bishop. The parish priest is 
to ensure that entries are accurately made and that the registers are 
carefully preserved. 

§ 2. In the register of baptisms, a note is to be made of confirmation and 
of matters pertaining to the canonical status of Christ's faithful by 
reason of marriage, without prejudice to the provision of can. 1133, 
and by reason of adoption, the reception of sacred order, the making 
of perpetual profession in a religious institute, or a change of rite. 
These annotations are always to be reproduced on a baptismal certif
icate. 
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§ 3. Each parish is to have its own seal. Certificates concerning the ca
nonical status of Christ's faithful, and all acts which can have juridi
cal significance, are to be signed by the parish priest or his delegate 
and secured with the parochial seal. 

§ 4. In each parish there is to be an archive, in which the parochial books 
are to be kept, together with episcopal letters and other documents 
which it may be necessary or useful to preserve. On the occasion of 
visitation or at some other opportune time, the diocesan bishop or his 
delegate is to inspect all of these matters. The parish priest is to take 
care that they do not fall into unauthorised hands. 

§ 5. Older parochial registers are also to be carefully safeguarded, in ac
cordance with the provisions of particular Law. 

SOURCES: § 1: c. 470 § 1; SCPF Resp. 2, 14 mar. 1922; Pius PP. XII, Ap. 
Const. Exsul Familia, l aug. 1952, 35 § 2 (AAS 44 [1952] 
700) 
§ 2: C. 470 § 2 
§ 3: C. 470 § 4 
§ 4: C. 470 § 4 
§ 5: Seer. St. Litt. circ., 15 apr. 1923; SCCouncil Normae, 24 
maii 1939 (AAS 31 [1939] 266-268); Pontificium Consilium 
Ecclesiasticis Italiae Tabulariis Curandis, Instr. A seguito, 5 
dee. 1960 (AAS 52 [1960] 1022-1025) 

CROSS REFERENCES: § 1: cc. 895, 958, 1182, 1284 § 2, 1307 
§ 2: cc. 877, 1054, 1121-1123, 1133 
§ 3: cc. 1540 § 1, 1541 
§ 4: cc. 486-488, 491 § §  1 et 3, 555 § 1, 3°, 1284 
§ 2, go 

§ 5: C. 491 §§  2-3 

COMME NTARY ------

Antonio S. Sanchez-Gil 

1. It is for the parish priest, as the director of parochial activity, to 
diligently keep up, care for, and order the books and documents of the 
parish. For this task he can have the help of other faithful (priests, dea
cons, and laity) who, under his vigilance and through a special charge or 
delegation, directly take care of documentary and administrative tasks of 
the parish; thus allowing him a greater devotion of time to more specifi
cally pastoral tasks. It is necessary, in any case, for the parish priest and 
the persons who help him in the care of the parochial archive to have suit-
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able preparation to carry out with professionalism and competence all 
that refers to the preservation, cataloguing, and consulting of the books 
and documents of the parish. 1 

2. In § 1 the parochial books that must be in each parish are stated. 
Only books of baptisms, marriages, and deaths are expressly mentioned; 
leaving to the determination of the Bishops' Conference or diocesan 
bishop the possibility of establishing others, like, for example, a book of 
confirmation ( cf. c. 895) and one for the state of souls, formerly pre
scribed universally (cf. c. 470 CIC/1917). Nevertheless, other books pre
scribed in other parts of the Code are not mentioned, which for their 
nature, can be likewise considered obligatory for the parish; specifically, 
the book of Masses ( cf. c. 958), the book of income and expenses for fi
nancial administration ( cf. c. 1284 § 2, 7°), the book of pious foundations 
( cf. c. 1307) and, in the proper case, the book of catechumens ( cf. c. 788 
§ 1). To these books, established as obligatory by canonical regulation, 
must be added, possibly, those books or registers established by civil regu
lations (e.g., on fiscal subjects) for those entities that have civil juridical 
personality. 

Pursuant to this canon, the CBS has directed that "the norms, in ef
fect until now, relative to parochial books, including the Book-Register of 
Confirmations such has been used in parochial practice" be followed. 2 For 
its part, the CBI has established that "in the parochial archive there be, be
sides the books considered obligatory by canon 535 § 1 and all those pre
scribed in canons 1284 § 2, 9° and 1307, the register of confirmations, the 
register of administration of goods, and the register of bequests," and "the 
register regarding the status animarum, the register of first communions, 
and the register of parochial chronicle are recommended. "3 Other Bish
ops' Conferences likewise expressly provided for the book of catechu
mens (e.g., in Chile and Nicaragua).4 

Because of their character as public documents, the parochial books 
vouch for all that is directly and principally stated in them (cf. cc. 1540-
1541); for which the notation must be realized with the greatest accuracy 
while observing the solemnities and directions prescribed for each case 
by the universal and particular law ( cf. e.g., regarding the book of mar
riages: cc. 1081-1082, 1121, 1133, 1685, 1706; and, regarding the book of 
deaths: c. 1182). No longer is it required, as it was in the CIC/1917, that the 

1. Cf. A. LONGHITANO, "Gli archivi ecclesiastici," in Jus Ecclesiae 4 (1992), pp. 649-667. 
2. President of the CBI, "Decreto di promulgazione e delibere," December 23, 1983, 

nos. 6-7, in Notiziario CEI 7 (1983), p. 210. 
3. President of the CBI, "Decreto di promulgazione e delibere," December 23, 1983, 

nos. 6-7, in Notiziario CEI 7 (1983), p. 210. 
4. Cf. J.T. MARTfN DE AGAR, Legislazione delle Conferenze Episcopali complementare al 

C.I.C. (Milan 1990), pp. 159 and 483. (Editor's Note: For complementary norms promulgated 
by English language bishops' conferences, see Volume V, Appendix 3.) 
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diocesan curia be sent a genuine copy of the parochial books ( cf. c. 4 70 § 3 
CIC/1917);5 though particular law can prescribe it. 

a) Regarding the book of baptisms, notations of which must be done 
in conformance with the provisions of c. 877, it is stated (§ 2) that, besides 
confirmation ( cf. c. 895), there must be noted in it everything that con
cerns the canonical state of the faithful : marriage (cf. cc. 1122-1123, 
1133), dec laration of the nullity of the marriage and the possible prohibi
tions that could have been added (cf. c. 1685), the granting of dispensation 
super rato (cf. c. 1706), adoption (cf. c. 877 § 3), holy orders (cf. c. 1054), 
perpetual profession in a religious institute and change of rite. These cir
cumstances must be stated on the baptismal certificate. 

b) Regarding the certificates concerning the canonical state of the 
faithful and the other certificates that can have juridical effect, it is pro
vided (§ 3) that they must bear the signature of the parish priest or his del
egate, and the parochial seal. Pursuant to canon 1540 § 1, it is a necessary 
condition to be considered public documents. 

c) In the parochial archive there must be conserved (§ 4) the paro
chial books, the letters from the bishops, and the other documents of the 
parish. Among those that have special importance are the documents and 
instruments in which the rights of the Church or parish in property are 
stated (cf. c. 1284 § 2, 9°). Pursuant to c. 491 § 1, an inventory or index of 
the documents contained in the archive must be made in duplicate, one 
copy to be sent to the diocesan archive. It is also required that the parish 
priest must take care to prevent the documents of the parochial archive 
from coming into the hands of strangers. By analogy, the provisions re
garding the diocesan archive in cc. 486-488 can be applied to the paro
chial archive. Among other things, the archive must be locked, and only 
the parish priest and his delegate may have the key; no one is permitted to 
open it without their permission; all interested parties have the right to 
receive personally or by proxy, genuine copies of those documents that 
being public by nature ref er to their personal status; and documents are 
not permitted to be withdrawn from the archive, unless it is for a short 
time and with the consent of the parish priest. 6 

d) Finally, § 5 refers to the special diligence with which the older pa
rochial books must be conserved, pursuant to the dispositions of the dioce
san bishop (cf. c. 491 §§  2-3), who exercises his mission of vigilance on this 
subject through the review of the parochial archive on the occasion of ca
nonical visitation ( cf. c. 396), or whenever he considers it opportune. It is a 
task that the diocesan bishop can accomplish by himself or by a delegate, 
or by the customary collaboration of the vicar forane ( cf. c. 555 § 1, 3°). 

5. Cf. J. CALVO, commentary on c. 535, in Pamplona Com; L. DE ECHEVERRIA, commentary 
on c. 535, in Salamanca Com. 

6. Cf. R. PAGE, Les Eglises particulieres. Tome II. La charge pastoral de leurs 
communautes de fideles selon le Code de droit canonique de 1983 (Montreal 1989), p . 121. 
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§ 1. Si, de iudicio Episcopi dioecesani, audito consilio 
presbyterali, opportunum sit, in unaquaque paroecia 
constituatur consilium pastorale, cui parochus 
praeest et in quo christifideles una cum illis qui 
curam pastoralem vi officii sui in paroecia partici
pant,  ad actionem pastoralem fovendam suum 
adiutorium praestent. 

§ 2. Consilium pastorale voto gaudet tantum consultivo 
et regitur normis ab Episcopo dioecesano statutis. 

§ 1. If , after consulting the council of priests, the diocesan bishop consid
ers it opportune, a pastoral council is to be established in each par
ish. In this council, which is presided over by the parish priest, 
Christ's faithful, together with those who by virtue of their office are 
engaged in pastoral care in the parish, give their help in fostering pas
toral action. 

§ 2. The pastoral council has only a consultative vote, and it is regulated 
by the norms laid down by the diocesan bishop. 

SOURCES: § 1: CD 27; ES I, 16 §§ 1-3; OChr 6-12; DPMB 179, 204; SDO 
V, 25 
§ 2: CD 27; ES I, 16 § 2; OChr 8, 10; DPMB 204 

CROSS REFERENCES: § 1: cc. 212 § §  2-3, 228 § 2, 511-513, 519 
§ 2: C. 514 

COMME NTARY 

Antonio S. Sanchez-Gil 

1. In the image of the pastoral council of the diocese, 1 actively rec
ommended by Vatican Council II ( cf. CD 27) and regulated generally in 
canons 511-514, the possibility of constituting a parochial pastoral coun
cil is introduced into the Code. 2 It represents, no doubt, a significant insti
tutional response to the teaching of Vatican Council II regarding the 

1. Cf. J.l. ARRIETA, "El regimen juridico de los consejos presbiteral y pastoral," in Ius 
Canonicum 2 1  (1981) ,  pp. 566-605, J.M. DfAZ-MORENO, "Los consejos pastorales y su 
regulaci6n can6nica," in Revista Espanola de Derecho Canonico 41 (1985), pp. 165-181; 
S. BERLING6, "I consigli pastorali, "  in L'Annee canonique. Hors serie 2 (1992), pp. 717-744. 

2. Cf. A. MARZOA, "Los consejos pastorales diocesanos e infradiocesanos," in Derecho 
particular de la Iglesia en Espana (Salamanca 1986), pp. 67-102; C. BONNICELLI, "II consiglio 
pastorale parrocchiale," in Orientamenti pastorali 33 (1985), supplement to no. 12, pp. 5-33. 
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common responsibility of all the faithful in the life and mission of the 
Church, and regarding the mutual cooperation that must exist between 
laity and the pastors of the Church (cf. LG 32, 33, 37; PO 9; AA 10, 23-26). 
To specify these teachings, subsequent documents from the Holy See ex
plicitly contemplated the possibility or advisability of constituting a pasto
ral council in the parish with a nature and function similar to those of the 
pastoral council of the diocese.3 

In principle, it is afacultative institution, not required by universal 
law. Nevertheless, the Code provides that, if opportune, in the judgment of 
the diocesan bishop, after consulting his council of priests ( cf. c. 127 § 2, 
2°), a pastoral council will be constituted in each parish. From the literal 
provisions of the present canon, it can be concluded that the judgment re
garding the advisability of constituting a pastoral council refers to each 
and every one of the parishes of the diocese. This institution, if thus con
sidered by the diocesan bishop after consulting his council of priests, will 
be constituted (constituatur) in each parish, and will be able to be con
verted, therefore, into an obligatory institution under particular law.4 It 
would also be appropriate to interpret this norm in the sense that the dioc
esan bishop must consider the opinion of the council of priests each time 
he must make a judgment regarding the advisability of constituting a pas
toral council in a certain parish; for which, once such advisability is con
firmed for that parish, the constitution of the pastoral council should be 
considered obligatory in that certain parish. Without excluding the validity 
of both interpretations, it seems, nevertheless, more appropriate to inter
pret this norm in the following way : the diocesan bishop must consider 
the opinion of the council of priests to evaluate the advisability of the con
stitution of parochial pastoral councils in a diocese; once that advisability 
is confirmed-which we could call general-it is up to the diocesan 
bishop, without afterwards needing to consult the council of priests, to de
termine the appropriate constitution of the parochial pastoral council in 
each specific parish. 5 In any case, it can be advisable and useful that it be 
the same parish priest who, considering the circumstances of the parish 
and assessing the help that he can receive through the participation of the 
faithful on the pastoral council, request its constitution and offer the dioc
esan bishop the necessary elements to make his judgment regarding the 
council's advisability and possible regulation. 6 

2. The parochial pastoral council has as its basic purpose to serve as 
an institutional channel for the collaboration of the faithful for the foster-

3. Cf. SCCong, circular letter Omnes christifideles, January 25, 1973, no. 12, in EV 4 
(Bologna 1978), nos. 1902-1923; DPMB, 179 and 204. 

4. Cf. P. URSO, "La struttura interna delle Chiese particolari," in fl Diritto nel mistero 
delta Chiesa , II (Rome 1990), p .  498; C .  BONICELLI, "La comunita parrocchiale ," in La 
parrocchia e le sue strutture (Bologna 1987), pp. 1 10-111 .  

5. Cf. F. COCCOPALMERIO, De paroecia (Rome 1991), pp. 160-161. 
6. Cf. M. MORGANTE, La parrocchia nel Cadice di Diritto Canonico (Turin 1985), p. 1 1 1. 
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ing of pastoral activity. Therefore, it is an appropriate instrument of com
munion with the parish priest and with the others who participate through 
their office in the pastoral care of the parish. 7 Regarding its nature and the 
juridical effect of its acts, the Code limits itself to stating that the council 
has a merely consultative vote; leaving to particular law the task of estab
lishing regulations and statutes that regulate its functioning. In principle, 
since it is a consultative institution, constituted so that the faithful col
laborate with and help the parish priest through their advice on pastoral 
and apostolic subjects, it seems natural that its scope of action customar
ily transcend the juridical purviews understood in terms of competence or 
participation in the governance of the parish-which the law attributes to 
the parish priest, under the authority of the diocesan bishop-and is situ
ated, rather, within the purview of the relationships of communion and 
mutual service that must exist between the parish priest and the other 
faithful that compose the parochial community. 8 

The same tenor is to be found in the Instruction of 1997, in its treat
ment of organs of collaboration within particular churches excerpted as 
follows, at EdM, article 5: 

"These structures, so necessary to that ecclesiastical renewal called 
for by the Second Vatican Council, have produced many positive results 
and have been codified in canonical legislation. They represent a form of 
active participation in the life and mission of the Church as communion. 

"§  1. The norms of the Code with regard to the Council of Priests 
(Presbyteral Council) specify those priests who can be its members [and 
footnote 81 therein: 'Cf. cc. 497-498' ). Because the Council of Priests is 
founded on the common participation of the bishop and his priests in the 
same priesthood and ministry, membership in it is reserved to priests 
alone [and footnote 82 therein: 'Cf. Second Vatican Council, Decree Pres
byterorum ordinis, n. 7']. 

"Deacons, non-ordained members of the faithful, even if collabora
tors with the Sacred Ministers, and those priests who have lost the clerical 
state or who have abandoned the Sacred Ministry do not have either an ac
tive or a passive voice in the Council of Priests. 

" §  2. Diocesan and parochial Pastoral Councils [and footnote 83 
therein: 'Cf. C.I.C. , can. 514, 536') and Parochial Finance Councils [and 
footnote 84 therein: 'Cf. ibid., can. 537'] of which non-ordained faithful are 
members, enjoy a consultative vote only and cannot in any way become 
deliberative structures. Only those faithful who possess the qualities pre
scribed by the canonical norms [ and footnote 85 therein: 'Cf. ibid. , 

7. Cf. L. SPINELLI, "Responsabilita partecipata dei laici al consiglio pastorale," in L'Annee 
canonique. Hors serie 2 (1992), pp. 827-831. 

8. Cf. J.I. ARRIETA, "El regimen juridico de los consejos presbiteral y pastoral," cit., 
pp. 603-605. 
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can. 512, §§ 1 and 3; Catechism of the Catholic Church, n. 1650'] may be 
elected to such responsibilities. 

"§ 3. It is for the Parish Priest to preside at parochial councils. They 
are to be considered invalid, and hence null and void, any deliberations 
entered into ( or decisions taken), by a parochial council which have not 
been presided over by the Parish Priest or which have assembled contrary 
to his wishes [and footnote 86 therein: 'Cf. C.I. C. , can. 536']. 

"§ 4. Diocesan councils may properly and validly express their con
sent to an act of the bishop only in those cases in which the law expressly 
requires such consent. 

"§ 5. Given the local situation Ordinaries may avail themselves of 
special study groups or of groups of experts to examine particular ques
tions. Such groups, however, cannot be constituted as structures parallel 
to diocesan presbyteral or pastoral councils nor indeed to those diocesan 
structures regulated by the universal law of the Church in Canons 536, § 1 
and 537 [and footnote 87 therein: 'Cf. ibid., can. 135 § 2']. Neither may such 
a group deprive these structures of their lawful authority. Where struc
tures of this kind have arisen in the past because of local custom or 
through special circumstances, those measures deemed necessary to con
form such structures to the current universal law of the Church must be 
taken. 

"§ 6. The vicars forane, sometimes called deans, archpriests, or by 
suchlike titles, are those called 'assistant vicars, '  'assistant deans, '  etc., 
must always be priests [and footnote 88 therein: 'Cf. ibid. , can. 553, § 1]. 
The non-ordained faithful cannot be validly appointed to these offices." 

Of particular importance is the insistence that these groups "cannot 
in any way become deliberative structures" ( art. 5, § 2), and " ... it is for the 
Parish Priest to preside at parochial councils," such that "any delibera
tions entered into ( or decisions taken), by a parochial council which have 
not been presided over the by the Parish Priest or which have assembled 
contrary to his wishes" are invalid (art. 5, § 3). 

Although it is important not to forget that the responsibility of help
ing and collaborating actively in the life and mission of the parochial com
munity corresponds personally to each and every one of its faithful, 
whether or not belonging to the pastoral council;9 it is necessary to state 
the indubitable usefulness that it implies to have available, at the heart of 
so profoundly communitarian a structure as the parish, a stable instru
ment for meeting and dialogue, in which the faithful, also in common and 

9. Cf. R. PAGE, Les Eglises particulieres. Tome II. La charge pastoral de leurs 
communautes de fideles selon le Code de droit canonique de 1983 (Montreal 1989), p. 125. 
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in an organic manner, offer their collaboration to the proper pastor.10 

The parochial pastoral council is, therefore, a particularly suitable place 
for the faithful, each one in a personal way, according to a personal condi
tion, experience, and formation, to be able to exercise the right and duty 
of communicating to the parish priest and to the other faithful opinions re
garding the pastoral needs of the parish and their possible solutions and, 
more generally, regarding everything that pertains to the good of the 
Church (cf. cc. 212, 519, 529 § 2). In this sense, it is an institution for study 
and advice for the fostering of pastoral activity, without special responsi
bilities in the coordination or control of the pastoral and apostolic activity 
of the parish, which are attributed rather to the parish priest ( cf. cc. 519, 
528-529), with the help of the vicar forane ( cf. c. 394). For this reason, it 
would lack sense, also from a juridical point of view, to consider the paro
chial pastoral council, in dialectical terms, as an institution that substi
tutes for the parish priest in the management of the parish. 11 

3. Nothing is said about the procedure for determining its members, 
which particular law can establish with very diverse methods, according 
to the circumstances of each place. By analogy, the criteria of canon 512 
for the members of the diocesan pastoral council can be considered as 
points of reference (Cf. EdM, art. 5 § 2 in fine): the members must be in 
full communion with the Church and be correct in their faith, have good 
habits and prudence ( cf. c. 228 § 2). 12 Through the members, the parochial 
community must be truly reflected (revera configuretur) . 

Therefore, the pastoral council must be given a certain representa
tion in the sociological sense, which is not identified with the juridical 
representation of the parish, which only corresponds to the parish priest 
( cf. c. 532), or with a representation in the democratic sense of the com
munity of faithful. 13 Pursuant to the text of the present canon, the parish 
priest and those who participate through their office in the pastoral care 
of the parish are considered stable members of the pastoral council. As it 
was said before, it is for the parish priest to preside over the pastoral 
council, with all that the function implies: to establish the agenda, sum
mon the council members, approve and put into effect the conclusions or 
suggestions of the council, etc.14 Regarding the rest of its members, the 
majority of which should be lay, it seems opportune that they also have a 

10. Cf. T.I. JIMENEZ-URRESTI, "Los consejos parroquiales de pastoral en Espana (1979-
1990)," in J. MANZANARES (Ed.), La parroquia desde el nuevo Derecho Canonico (Salamanca 
1991), pp. 217-244. 
11 .  Cf. R. PAGE, Les Eglises particulieres, II, cit., p. 125. 
12. Cf. ibid., pp. 123-124. 
13. Cf. T.I. JIMENEZ-URRESTI, "Los consejos parroquiales de pastoral.. . ," cit., pp. 232-234; 

J.C. PERISSET, "La synodalite au niveau paroissial," in L'Annee canonique. Hors serie 2 
(1992), pp. 81 1-812. 
14. Cf. P. URSO, "La struttura intema delle Chiese particolari," cit., p. 500. Cf. J.A. JANICKI, 

commentary on c. 536, in The Code of Canon Law. A Text and Commentary (New York 
1985), p. 432. 
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certain stability, for the purpose of fostering continuity of action. There
fore, the periodic renewal of its members should be done partially to 
avoid a situation where all the members lapse simultaneously.15 On the 
other hand, nothing seems to hinder, and it even can be advisable, a more 
or less sporadic participation by other faithful who sincerely desire to par
ticipate and have the authorization of the parish priest; so that none feels 
exempt or excluded from collaborating in the work of the parish. 

4. All in all, because it is a parochial institution of recent implanta
tion in the life of the Church, it is necessary that both the parish priest and 
the faithful be persuaded of its usefulness and the exact dimension of its 
nature and tasks. In this sense, John Paul II has encouraged a "more con
vinced, extensive and decided appreciation for parish pastoral councils" 
(CL 27), citing, therefore, a significant conciliar test regarding its more ac
curate meaning: "The parish offers an outstanding example of community 
apostolate, for it gathers into a unity all the human diversities that are 
found there and inserts them into the universality of the Church. The laity 
should develop the habit of working in the parish in close union with their 
priests, of bringing before the ecclesial community their own problems, 
world problems, and questions regarding man's salvation, to examine 
them together and solve them by general discussion. According to their 
abilities the laity ought to cooperate in all the apostolic and missionary en
terprises of their ecclesial family" (AA 10). In effect, only through the col
laborative effort of all, in a spirit of service and without any desire for self
promotion, will the parochial pastoral council be a true instrument of 
communion ( cf. c. 529 § 2) and a suitable help in the urgent work of evan
gelization entrusted to the parochial community. 

15. Cf. J.L. SANTOS, "Parroquia, comunidad de fieles," in Nuevo Derecho parroquial 
(Madrid 1988), p .  62. 
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In unaquaque paroecia habeatur consilium a rebus oeco
nomicis, quod praeterquam iure universali, regitur nor
mis ab Episcopo dioecesano latis et in quo christifideles, 
secundum easdem normas selecti, parocho in administra
tione bonorum paroecia adiutorio sint, firmo praescripto 
can. 532. 

In each parish there is to be a finance committee to help the parish priest 
in the administration of the goods of the parish, without prejudice to can. 
532. It is ruled by the universal law and by the norms laid down by the di
ocesan bishop, and it is comprised of members of Christ's faithful selected 
according to these norms. 

SOURCES: cc. 1183, 1184, 1520 §§  1 et 2, 1521 § 1, 1525 § 1; PO 17; 
DPMB 131 

CROSS REFERENCES: cc. 222 § 1, 228 § 2, 492-493, 532, 1280, 1273-
1289 

COMMENTARY 

Antonio S. Sanchez-Gil 

1. Following the conciliar direction regarding the help that the other 
faithful must render to the priests in the administration of the goods of the 
Church (cf. PO 17; AA 10), it is established that the parish priest, in exer
cising his function as the person canonically responsible for the adminis
tration of the goods of the parish (see commentary on c. 532), has the help 
of a parochialfinance committee. Moreover, it is a specific application of 
what is prescribed in general for all the administrators of the ecclesiasti
cal property of a juridical person ( cf. c. 1280). Its constitution in each par
ish has, therefore, an obligatory character by universal law, in place of 
the council of the fabric of the church provided for in the CJC/1917 
(cf. cc. 1183-1184 CJC/1917).1 

2. The parochial finance committee is ruled, in the first place, by the 
norms established by the universal law; specifically, the provisions of the 
Code regarding the general administration of ecclesiastical property 
( cf. cc. 1273-1289) and by analogy, regarding the finance committee of the 

1. Cf. J.L. SANTOS, "Parroquia, comunidad de fieles," in Nuevo Derecho parroquial 
(Madrid 1988), pp. 64-65 ; D. SCHIAPOLLI-P. G. CARON, "Parrocchia," in Novissimo Digesto 
Italiano, XII (Turin 1982), p. 454. 
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diocese ( cf. cc. 492-493). And, in the second place, by the regulations laid 
down by the diocesan bishop on financial subjects and by the ordinance 
or statute approved for its functioning. It will be, therefore, this ordinance 
that will determine, according to its nature and purpose, everything that 
refers to the composition of the financial committee, its internal organiza
tion, and the tasks that it must carry out. 2 As EdM has pointed out, the fi
nance committee is a non-deliberative structure, in which non-ordained 
members "enjoy consultative vote only" (cf. art. 5, § 2; and see commen
tary on c. 536, which contains the entire text of art. 5). 

3. Regarding its composition, it is important to state that the majority 
of the particular legislation in effect in the Spanish dioceses favors a rela
tively reduced number of members (between three and six) that can vary 
according to the needs of each parish. 3 Moreover, it seems to require a 
certain technical preparation in financial matters. Also for this reason, it is 
logical that the majority of the members are lay, with sufficient juridical 
and financial formation. However, because it is an institution of ecclesial 
character, and not merely technical, it is necessary that its members be 
known not only for their science but also for their integrity and prudence 
(cf. c. 228 § 2; EdM, art. 5 § 2 infine) .4 In any case, it is important that the 
statutes clearly state the criteria and methods for their appointment, the 
duration of the mandate (cf. c. 492 § 2) , etc. Specifically, and in an analo
gous way to how the membership of the diocesan finance committee is es
tablished, it seems opportune that particular law expressly exclude from 
the parochial finance committee relatives of the parish priest to the fourth 
degree of consanguinity or affinity ( cf. c. 492 § 3). 5 

4. Regarding the tasks that it must carry out, since it is an institution 
conceived so that the faithful render help to the parish priest in the admin
istration of the goods of the parish, a good part of the statutes of the paro
chial finance committees existing in Spain have different kinds of work: 
advising the parish priest on drafting budgets (the annual budget and 
those for parochial projects), and on everything referring to the planning 
for income and expenses of the parish; informing both the parish priest 
and the parochial community about the financial situation of the parish; 
stimulating the collaboration of the faithful in the financing of its needs; 

2. Cf. R. PAGE, Les Eglises particulieres. Tome II. La charge pastoral de leurs 
communautes de fideles selon le Code de droit canonique de 1983 (Montreal 1989), p. 131. 

3. Cf. F.R. AZNAR-GIL, "La administraci6n de los bienes temporales de la parroquia," in 
J. MANZANARES (Ed.), La parroquia desde el nuevo Derecho Canonico (Salamanca 1991), 
pp. 186-192. 

4. Cf. P. URSO, "La struttura interna delle Chiese particolari," in fl Diritto nel mistero 
della Chiesa, II (Rome 1990), p. 501 ;  J.C. PERISSET, La Paroisse. Commentaire des canons 
515-572 (Paris 1989), p. 175. 

5. Cf. C. BONICELLI, "La comunita parrocchiale," in La parrocchia e le sue strutture 
(Bologna 1987), pp. 109-110; R. PAGE, Les Eglises particulieres. Tome II. La charge pastoral 
de leurs communautes de fideles selon le Code de droit canonique de 1983 (Montreal 1989), 
pp. 131-133. 
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and, in general, collaborating with the parish priest in the financial man
agement of the parish. In relation to the acts of extraordinary administra
tion, the statutes normally consider the favorable opinion of the parochial 
finance committee as a prior condition for the bishop to grant written per
mission to the parish priest for its validity (cf. c. 1281); it is a condition set 
by the diocesan bishop for the exercise of an act of his competence; for 
which, on the acts of extraordinary administration, the parochial finance 
committee can exercise a function of prior advisement not only for the 
parish priest, but also for the ordinary who must grant the authorization 
(cf. c. 127 § 2; cf. EdM, art. 5 § 4). 

5. Regarding the internal organization of the council, the presidency 
of which falls to the parish priest ( cf. EdM, art. 5 § 3), personally or by a 
delegate, the statutes can possibly establish, if the circumstances of the 
parish advise it, a certain distribution of functions among its members. In 
this case it can be advisable that the statutes specify what tasks must be 
carried out jointly by all the members of the committee, and what tasks 
are better entrusted to the parochial financial officer-if he or she ex
ists-to the secretary, or treasurer. In principle, it seems preferable that 
the committee, as such, limit itself to the functions of advising, leaving to 
the aforementioned individuals, under the supervision of the parish priest, 
the functions of an executive character;6 such as the carrying out of ordi
nary administrative acts (e.g., managing the income and expenses of the 
parish), drafting balance sheets and income statements, etc. 

6. All in all, the parochial finance committee is not an institution that 
substitutes for the parish priest in the administration of the property of 
the parish, nor can it be considered as a true and proper administrative 
council for the parish. Its function is to help the parish priest in financial 
matters, as sensitive and necessary for the normal development of the pas
toral and apostolic work of the parochial community. Even if it is certain 
that many times financial issues and pastoral issues are closely related 
(cf. cc. 114 § 3, 222, 1254),7 they are subjects that require a different treat
ment; for which it seems important to preserve an autonomous function
ing, with the opportune coordination of the pastoral council and the 
finance committee of the parish. 

6. Cf. F.R. AzNAR-GIL, "La administraci6n de los bienes temporales de la parroquia," cit., 
pp. 184-185. 

7. Cf. L. DE ECHEVERRIA, commentary on canon 537, in Salamanca Com; R. PAGE, Les 
Eglises particulieres, II, cit., p. 133. 
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§ 1. Parochus ab officio cessat amotione aut translatione 
ab Episcopo dioecesano ad normam iuris peracta, re
nuntiatione iusta de causa ab ipso parocho facta et, 
ut valeat, ab eodem Episcopo acceptata, necnon 
lapsu temporis si, iuxta iuris particularis de quo in 
can. 522 praescripta, ad tempus determinatum cons
titutus fuerit. 

§ 2. Parochus, qui est sodalis instituti religiosi aut in so
cietate vitae apostolicae incardinatus, ad normam 
can. 682 § 2 amovetur. 

§ 3. Parochus, expleto septuagesimo quinto aetatis anno, 
rogatur ut renuntiationem ab officio exhibeat Epis
copo dioecesano, qui, omnibus personae et loci ins
pectis adiunctis, de eadem acceptanda aut differenda 
decernat; renuntiantis congruae sustentationi et ha
bitationi ab Episcopo dioecesano providendum est, 
attentis normis ab Episcoporum conferentia statu
tis. 

§ 1. A parish priest ceases to hold office by removal or transfer effected 
by the diocesan bishop in accordance with the law; by his personal 
resignation, for a just reason, which for validity requires that it be ac
cepted by the diocesan bishop; and by the lapse of time if, in accor
dance with the particular L a w  mentioned in can. 522, he was 
appointed for a specified period of time. 

§ 2. A parish priest who is a member of a religious institute or is incardi
nated in a society of apostolic life, is removed in accordance with 
can. 682 § 2. 

§ 3. A parish priest who has completed his seventy fifth year of age is re
quested to off er his resignation from office to the diocesan bishop 
who, after considering all the circumstances of person and place, is 
to decide whether to accept or def er it. Having taken account of the 
norms laid down by the Bishops' Conference, the diocesan bishop 
must make provision for the appropriate maintenance and residence 
of the priest who has resigned. 

SOURCES: § 1: SCCouncil Resol., 11 nov. 1922 (AAS 15 (1923] 454-456); 
CodCom Resp. IX, 20 maii 1923 (AAS 16 [1924] 116); CD 31; 
ES I, 20 § §  1-3; PCIDSVC Resp., 7 iul. 1978 (AAS 70 [1978] 
534) 
§ 2: ES I, 20 § 1; MR 58 
§ 3: CD 31; ES I, 20 § 3; PCIDSVC Resp., 7 iul. 1978 (AAS 70 
[1978] 534) 
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CROSS REFERENCES: § 1: cc. 184-196, 274 § 2, 522, 1336 § 1, 2°, 1740-
1752 
§ 2: C. 682 § 2 
§ 3: cc. 185, 187-189, 281 § 2, 354, 384, 401-402, 
411 

C OMME NTARY 

Antonio S. Sanchez-Gil 

From the taking possession of office ( cf. c. 527), the parish priest 
lawfully exercises the rights and obligations of the office of parish priest 
and has stability; thus he cannot cease without a just reason and pursuant 
to the methods established by the law (see commentary on c. 522). Canon 
538 contemplates the most significant aspects of the cessation from office 
for the parish priest, the final moment of his ministry. Likewise, the gen
eral provisions regarding the loss of ecclesiastical office are applied to the 
cessation of the parish priest ( cf. cc. 184-196).1 

1. Paragraph 1 enumerates four ways of cessation from office for the 
parish priest, which respond to different reasons that can cause it: 

a) Removal (cf. cc. 192-195): it is the loss of the office of parish 
priest decreed by the diocesan bishop by means of a procedure estab
lished in cc. 1740-1747. The reasons for removal, which must always be 
serious (cf. c. 193 §§ 1-2), are enumerated non-restrictively in c. 1741: in 
general, it is a matter of a situation that implies that the ministry of the 
parish priest is damaging or, at least, ineffective ( cf. c. 17 40). Removal can 
also occur ipso iure, but only for reasons expressly stated in c. 194 § 1; 
nevertheless, in these cases, so that the removal can be juridically re
quired, an act of the diocesan bishop is always necessary ( cf. c. 194 § 2). 
Deprivation of office, a special kind of removal as an expiatory penalty 
for the commission of a delict ( cf. c. 1336 § 1, 2°), which likewise can be 
applied to the parish priest through the penal process provided in 
cc. 171 7-1728, 2 upon the commission of one of the delicts that can be pun
ished with this penalty (cf. cc. 1364 § 1, 1387, 1389, 1394 § 1, 1396, 1397), is 
not mentioned in this paragraph ( cf. c. 196). 

1. Cf. J.S. TEXEIRA, "Clergy Personnel: Policy and Canonical Issues," in The Jurist 45 
(1985), pp. 502-520. 

2. Cf. J.C. PERISSET, La Paroisse. Commentaire des canons 515-572 (Paris 1989), p. 94; 
R. PAGE, Les Eglises particulieres. Tome II. La charge pastoral de leurs communautes de 
fideles selon le Code de droit canonique de 1983 (Montreal 1989), pp.135-136; P. URSO, "La 
struttura interna delle Chiese particolari," in fl Diritto net mistero delta Chiesa, II (Rome 
1990), pp. 491-492. 
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b) Transfer (cf. cc. 190-191): this consists in the loss of the office of 
parish priest and the simultaneous appointment to another ecclesiastical 
office-including the office of parish priest of another parish-by decree 
of the diocesan bishop through the procedure provided for in cc. 17 48-
1752. As a general rule, the reasons for transfer are fundamentally pasto
ral: for the good of souls or the need or utility of the Church (cf. c. 1748). 
These do not imply, in themselves, a negative assessment of the ministry 
of the parish priest. 3 Likewise, a serious reason is not required, except if 
the transfer must be done against the will of the interested party ( cf. c. 190 
§ 2). On the other hand, pursuant to c. 1336 § 1, 4°, there can also be a 
penal transfer of the parish priest through the penal process provided in 
cc. 1717-1728, as an expiatory penalty for the commission of a delict. 

c) Acceptance of resignation (cf. cc. 187-189): this implies the loss 
of the office of parish priest upon the acceptance by the diocesan bishop 
of the interested party's petition. It must be motivated for a serious rea
son, for "unless excused by a lawful impediment, clerics are obliged to ac
cept and faithfully fulfill the office committed to them by their Ordinary" 
(c. 274 § 2). Therefore, the diocesan bishop, before accepting the resigna
tion of the parish priest, must evaluate its basis and the possible repercus
sions on the welfare of souls. For the acceptance to have effect it must be 
communicated in writing ( c. 186) within a period of three months from the 
presentation of the resignation ( cf. c. 189 § 3); otherwise it is considered 
tacitly refused. On the other hand, keeping in mind the scarcity of priests, 
it can be advisable, if circumstances permit, to transfer the resigning par
ish priest to another parish or another ecclesiastical office in which, once 
the reasons motivating his resignation are overcome, he can continue in 
his priestly ministry. 

Similarly, and in relation to the situation of a priest experiencing 
penury, the 1997 Instruction states in article 4, § 2: 

"§ 2 . ... it must be noted that the Parish Priest is the Pastor proper to 
the parish entrusted to him [and footnote 77 therein: 'Cf. C.J. C. , can. 519'] 
and remains such until his pastoral office shall have ceased [ and footnote 
78 therein: 'Cf. ibid., can. 538, § §  1-2']. 

"The presentation of resignation at the age of 75 by a Parish Priest 
does not itself (ipso iure) terminate his pastoral office. Such takes effect 
only when the diocesan bishop, following prudent consideration of all the 
circumstances, shall have definitively accepted his resignation in accor
dance with Canon 538, § 3 and communicated such to him in writing [ and 
footnote 79 therein: 'Cf. ibid., can. 186']. In the light of those situations 

3. Cf. M. MORGANTE, La parrocchia nel Cadice di Diritto Canonico (Turin 1985), p. 157; 
D. MOGAVERO, "Il parroco e i sacerdoti collaboratori ," in La parrocchia e le sue strutture 
(Bologna 1987), p. 141. 
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where scarcity of priests exists, the use of special prudence in this matter 
would be judicious. 

"In view of the right of every cleric to exercise the ministry proper to 
him, and in the absence of any grave health or disciplinary reasons, it 
should be noted that having reached the age of 75 does not constitute a 
binding reason for the diocesan bishop to accept a Parish Priest's resigna
tion. This also serves to avoid a functional concept of the Sacred Ministry 
[and footnote 80 therein: 'Cf. CC, Directory for the Life and Ministry of 
Priests Tota Ecclesia (January 31, 1994, n. 44), n. 44']." (see commentary 
on c. 517 § 2). 

d) No tification of expiry of predetermined time (cf. cc. 186 
and 522): this implies the loss of the office of parish priest of one who was 
appointed, by virtue of the norms of particular law, for a determined time, 
through notification by the diocesan bishop that the predetermined time 
has passed. In this case, the expiry of the time constitutes the reason for 
the cessation of the office of parish priest; but this reason only effectively 
occurs when the diocesan bishop notifies him in writing ( cf. c. 186). Mean
while, though it is not expressly said, it seems logical, for reasons of jurid
ical certainty, that the office of parish priest be considered tacitly 
extended. In any case, nothing hinders the diocesan bishop from deciding 
to renew the appointment of the parish priest for another determinate pe
riod of time or, likewise, appointing him for an indefinite time. In effect, 
the provision of canon 186 refers to the ecclesiastical office in general, 
and can be completed or incorporated in relation to the office of parish 
priest both by particular law issued by the Bishops' Conference upon al
lowing the possibility of the appointment of the parish priest for a deter
minate time, and by the diocesan bishop himself in the act of appointment 
(see commentary on c. 522). 

According to the Spanish particular regulations, "pursuant to c. 522, 
the diocesan bishop can appoint parish priests for a determinate time, 
generally not less that six years, renewable if required for the good of 
souls. "4 Consequently, the Spanish diocesan bishops, before proceeding to 
the notification that makes cessation from office effective, must assess 
whether the good of souls requires or does not require the renewal of the 
appointment. The mere passage of time would not be sufficient reason for 
cessation; there would have to be reasons of a pastoral character. On the 
other hand, it is important that the diocesan bishop provide in the act of 
appointment, both the time period in which he must make the notification 
of the expiry of the predetermined time, perhaps three months, the time 
fixed by the Code for the acceptance of the resignation ( cf. c. 189 § 3), and 
the method-implied or express-that will be followed for the possible re-

4. CBS, Primer Decreto General, July 7, 1984, art. 4, in BOCEE 1 (1984), pp. 95-104. For 
complementary norms promulgated by English language bishops' conferences, see Volume V, 
Appendix 3. 
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newal. In this way, it is possible to avoid the parish priest's finding himself 
in a state of indefinite instability while awaiting notification of cessation 
or possible renewal (see commentary on c. 522), which could be upsetting 
to the parish priest and negatively affect pastoral service.5 In fact the CBP, 
on establishing the possibility of appointing parish priests for a determi
nate time, not less than six years, has expressly instructed that "such ap
pointment will be renewed automatically for another six years and so 
forth, as long as the bishop, for the good of souls, does not expressly pro
vide otherwise, for at least two months before the term expires."6 

2. For its part, § 2 states that the removal of the parish priest who be
longs to a religious institute or society of apostolic life is regulated in con
formance with c. 682 § 2: "The religious can be removed from the office at 
the discretion of the authority who made the appointment, with prior no
tice given to the religious Superior; or by the religious Superior, with prior 
notice being given to the appointing authority. Neither requires the other's 
consent." Therefore, it is an exception to the principle of stability for the 
parish priest, correlative to the exception to the principle of free conferral 
in the appointment of religious or members of societies of apostolic life 
for ecclesiastical offices in the diocese ( cf. 682 § 1 ). 7 It is important to 
note that, both in c. 538 § 2 and c. 682 § 2, there is no express mention of 
the need for a serious reason or of the possibility for the interested party 
to present a recourse in devolutivo to the Apostolic See, as there was in 
Ecclesiae Sanctae I, 32. The codifying Commission considered it prefera
ble not to specify anything regarding a reason by preserving the expres
sion ad nutum; and it decided to omit the reference to the recourse in 
devolutivo, not only because it is no longer possible, but because it con
sidered it unnecessary to say so explicitly. 8 

3. In § 3 the parish priest who has reached seventy-five years of age 
is requested to submit his resignation to the diocesan bishop. Therefore, it 
is an exhortative norm that does not imply a juridical duty. 9 It is in re
sponse to the express instruction of Vatican Council II: "Parish priests 
who on account of advanced years or for some other grave reason are un
able to perform their duties adequately and fruitfully are earnestly re
quested to tender their resignation spontaneously, or when the bishop 
invites them to do so. The bishop will make suitable provision for the sup
port of those who retire" (CD 31). And specifically, later, by Paul VI: "All 

5. Cf. M. MORGANTE, La parrocchia nel Cadice . . .  , cit., p. 161. 
6. Cf. J.T. MARTIN DE AGAR, Legislazione delle Conferenze Episcopali complementare al 

C.I.C. (Milan 1990), p .  566. For complementary norms promulgated by English language 
bishops' conferences, see Volume V, Appendix 3. 

7. Cf. J.C. PERISSET, La Paroisse . . .  , cit., p. 100. 
8. Cf. Comm. 13 (1981), pp. 207-208. 
9. Cf. B. DAVID, "Paroisses, cures et vicaires paro1ssiaux dans le Code de droit 

canonique," in Nouvelle Revue Theologique 107 (1985), p. 864; P. URSO "La struttura interna 
delle Chiese particolari," cit., p. 491 .  
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parish priests are requested voluntarily to submit their resignation to their 
own bishop not later than the completion of their seventy-fifth year. The 
bishop having considered all the circumstances of place and person shall 
decide whether to accept , or defer acceptance of the resignation. The 
bishop shall make appropriate provision for the living and residence of 
those who resign" (ES I, 20 § 3). This formulation, with minor variations, 
has been incorporated into the present paragraph. 

All in all, pursuant to the common rule for various ecclesiastical of
fices (cf. cc. 354, 401, 411), reaching the age of seventy-five is considered 
as a sufficient reason to request the parish priest to submit his resignation. 
In the opinion of some authors, it is presumed that this age is a just cause 
and appropriate for resignation; 10 or, according to others, that the parish 
priest is no longer suitable to run a parish. 11 In any case, the parish priest 
is not obligated to submit his resignation nor, in this case, is the diocesan 
bishop required to accept it. In effect , the diocesan bishop can accept or 
defer it, after having assessed the personal conditions of the parish priest 
and the circumstances of both the parochial community-whether it is 
large or small, whether or not there are other priests who can help him, 
etc.-and of the diocese , in particular whether there are other priests 
available to take charge of the parish ( cf. EdM, art. 4 § 2). If the circum
stances advise deferring the resignation for a time, it is important that the 
diocesan bishop notify the parish priest when and on what conditions it 
will be accepted; in principle, it seems unnecessary afterwards to submit a 
new resignation. 12 If , on the other hand, the diocesan bishop feels that he 
must accept the resignation, he must provide for proper maintenance and 
housing for the resigning parish priest (cf. cc. 281 § 2, 384) pursuant to the 
norms established by the Bishops' Conference. 

Following the criterion stated by the CBS , in the Spanish dioceses 
retired priests for reasons of age or illness are guaranteed a pension from 
the dioceses that assures "a living standard equivalent to the rest of the 
priests." 13 Regarding retirement age, it is important to state the process of 
particular regulations presently in effect in Spain. Initially the CBS estab
lished: "From the completion of his seventy-fifth year, every priest may re
quest retirement within the system of Social Security for Clerics; but it 
remains to the judgment of the bishop to process the application or to 
refuse to do so. The bishop can impose such retirement on priests who 
have completed their seventy-fifth year, without excepting any ecclesiasti-

10. Cf. F. COCCOPALMERIO, De paroecia (Rome 1991), p. 145; J.C . PERISSET, La Paroisse . . .  , 
cit., pp. 102-103. 

11 .  Cf. J.M. DfAz-MORENO, "Parroco," in Diccionario de Derecho Canonico (Madrid 1989), 
p. 442; M. MORGANTE , La parrocchia nel Cadice . . .  , cit., p. 159. 

12. Ibid. 
13. Cf. CBS , Primer Decreto General, art. 6. Also cf. Id., Documentaci6n complementaria 

al Primer Decre to General, art. 6, in BOCEE 1 (1984), pp. 1 14-12 1 .  For complementary 
norms promulgated by English language bishops' conferences, see Volume V, Appendix 3. 
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cal office, even if conferred prior to the new Code of Canon Law."14 This 
norm, promulgated on August 25, 1985, in view of the system of Social Se
curity in effect in Spain-which prevented the retired priest from continu
ing in the performance of his office that he occupied-had previously 
received the approval and confirmation of the Holy See on June 8, 1985, 
with the specification that the faculties ref erred to by article 3, be granted 
ad quinquenium. This period having run, the CBS applied to the Holy See 
for the renewal of these faculties. 15 Renewal was granted by the CB, dated 
May 6, 1993, "for a period of three years"; stating, moreover, that "this ex
tension is intended to grant a period of time sufficient for that Conference 
to reexamine the matter contemplated in the mentioned article not only 
under the financial aspect but regarding everything pertaining to the pas
toral needs of that nation and in light of the universal legislation of the 
Church ( cf. CIC c. 538 § 3). In this very time period, a written guarantee 
must be obtained of the Civil Administration of the State in which it is 
stated that no law is broken if the 'retired priest' continues in an ecclesias
tical office beyond the age of his 'retirement' in the civil law (age 65)" ;  
last, there were noted "the difficulties that the mentioned conditions can 
entail, keeping in mind the commitments contracted with the Spanish 
State, but regulations different from the present ones are necessary and 
which can definitively resolve the question."16 

Subsequently, the Spanish state allowed the retired priest "to carry 
out pastoral activity by designation of the Ordinary, without receiving 
compensation for which"; and that "that non-compensated activity would 
not be incompatible with the receiving of the retirement pension." As a 
consequence, the CBS "respecting the common canonical legislation re
garding retirement at seventy-five years of age, allows the possibility of 
the retirement of priests, in accordance with the civil law, at seventy-five 
years of age, and even supports its being requested, having the participa
tion of the diocesan bishop, who will confirm in each case whether all of 
the necessary requirements are met, such that not only do the rights of the 
interested party remain protected, but also the pastoral interests of the di
ocese and the commitments with the civil authority."17 This solution has 

14. CBS, Decreto General sobre algunas cuestiones especiales en materia econ6mica, 
August 25 ,  1985, art. 3, in BOCEE 2 ( 1 985) ,  pp.  66-69. For complementary norms 
promulgated by English language bishops' conferences, see Volume V, Appendix 3. 

15. CBS, Renovaci6n del Art. 3 del Decreto General de la Conferencia Episcopal 
Espanola sobre algunas cuestiones especiales en materia econ6mica, July 6, 1993, in 
BOCEE 10 (1993), pp. 151-152. For complementary norms promulgated by English language 
bishops' conferences, see Volume V, Appendix 3. 

16. CB, Carta al Presidente de la Conferencia de Obispos de Espana, May 6, 1993, in 
BOCEE 10 (1993), p .  152.  For complementary norms promulgated by English language 
bishops' conferences, see Volume V, Appendix 3. 

17. CBS, Aprobaci6n del Art. 3 del Decreto General de la Conferencia Episcopal Espanola 
sabre algunas cuestiones especiales en materia econ6mica, acerca de la jubilaci6n de los 
sacerdotes, January 17, 1995, no. 5, in BOCEE (1995), pp. 51-54 (p. 52). For complementary 
norms promulgated by English language bishops' conferences, see Volume V, Appendix 3. 
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been incorporated into the new draft of article 3: "§ 1. The canonical re
tirement of priests will proceed according to the legislation provided in 
c. 538 § 3 for parish priests. § 2. This does not prevent that from seventy
five years of age and with the agreement of the diocesan bishop, priests 
claim the benefit of the civil law regarding retirement, as long as its re
quirements are met." 18 This norm, approved by the CBS on November 18, 
1994, after having received on March 10, 1995 the recognitio and confir
mation by the CB, was promulgated on April 18, 1995. 

4. Finally, keeping in mind the scarcity of priests in numerous dio
ceses, it will be important, if possible, to invite the retiring parish priest to 
carry out several pastoral tasks suitable to his situation, thereby avoiding 
"a functional concept of the Sacred Ministry" of priests.19 In this sense, it 
seems preferable to speak of retired parish priests rather than retired 
priests; for as John Paul II states: "those priests who by their advanced 
years can be called elderly and who in some churches make up the greater 
part of the presbyterate," have a "part which they are still called upon to 
play in the presbyterate, not only inasmuch as they continue-perhaps in 
different ways-their pastoral ministry, but also because of the possi
bilities they themselves have, thanks to their experience of life and 
apostolate, of becoming effective teachers and trainers of other priests" 
(PDV 77). Moreover, the retired parish priest can be given the title emeri
tus ( cf. c. 185) as a token of gratitude and spiritual communion with the 
parish he had served as pastor for many years. 

18. Ibid., no. 6. 
19. EdM, art 4, § 2, in fine. 
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539 Cum vacat paroecia aut cum parochus ratione captivita
tis , exsilii vel relegationis, inhabilitatis vel infirmae vale
tudinis aliusve causae a munere pastorali in paroecia 
exercendo praepeditur, ab Episcopo dioecesano quam 
primum deputetur administrator paroecialis , sacerdos 
scilicet qui parochi vicem suppleat ad normam can . 540. 

When a parish is vacant, or when the parish priest is prevented from exer
cising his pastoral office in the parish by reason of imprisonment, exile or 
banishment, or by reason of incapacity or ill health or some other cause, 
the diocesan bishop is as soon as possible to appoint a parochial adminis
trator, that is, a priest who will take the place of the parish priest in accor
dance with can. 540. 

SOURCES: c. 429 § 1; 472,1 ° 

CROSS REFERENCES: cc. 151, 153 § 1, 1741, 2°. 

540 § 1. Administrator paroecialis iisdem adstringitur offi
ciis iisdemque gaudet iuribus ac parochus , nisi ab 
Episcopo dioecesano aliter statuatur. 

§ 2.  Administratori paroeciali nihil agere licet, quod 
praeiudicium afferat iuribus parochi aut damno esse 
possit bonis paroecialibus . 

§ 3. Administrator paroecialis post expletum munus pa
rocho rationem reddat. 

§ 1. The parochial administrator is bound by the same obligations and has 
the same rights as a parish priest, unless the diocesan bishop pre
scribes otherwise. 

§ 2. The parochial administrator may not do anything which could preju
dice the rights of the parish priest or could do harm to parochial 
property. 

§ 3. When he has discharged his office, the parochial administrator is to 
give an account to the parish priest. 

SOURCES: § 1: c. 473 § 1; CodCom Resp. V, 14 iul. 1922 (AAS 14 [1922] 
527-528) 
§ 2: C. 473 § 1 
§ 3: C. 473 § 2 

CROSS REFERENCES: § 1: c. 539 
§ 2: C. 428 
§ 3: C. 1284 § 2, 8° 
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§ 1. Vacante paroecia itemque parocho a munere pasto
rali exercendo impedito, ante administratoris paroe
cialis constitutionem, paroeciae regimen interim 
assumat vicarius paroecialis; si plures sint, is qui sit 
nominatione antiquior, et si vicarii desint, parochus 
iure particulari definitus. 

§ 2 .  Qui paroeciae regimen ad normam § 1 assumpserit, 
loci Ordinarium de paroeciae vacatione statim cer
tiorem faciat. 

§ I. When a parish is vacant, or when the parish priest is impeded from 
exercising his pastoral office, pending the appointment of a parochial 
administrator the interim governance of the parish is to be under
taken by the assistant priest; if there are a number of assistants, by 
the senior by appointment; if there are none, by the parish priest de
termined by particular Law. 

§ 2. The one who has undertaken the governance of the parish in accor
dance with § I, is at once to inform the local Ordinary of the parish 
vacancy. 

SOURCES: § 1: c. 4 72,2° 

§ 2: C. 4 72,3° 

CROSS REFERENCES: § 1: cc. 533 § 3, 539, 549 
§ 2: c.539 

C OMME NTARY 

Antonio S. Sanchez-Gil 

I. Canons 539-541 contain several provisions whose goal is to avoid 
the parochial community not having its pastoral needs met when the par
ish is vacant or when the parish priest is prevented from exercising his 
pastoral function in the parish. Before analyzing the content of these pro
visions, it is important to state that both the vacant parish and the parish 
priest being prevented f rom exercising his office receive a similar treat
ment in the Code. In effect, for both cases, the duty of the diocesan bishop 
is established-or, likewise, of the diocesan administrator or of one who 
provisionally governs the diocese (see commentary on c. 525)-of provid
ing a priest as soon as possible who will take the place of the parish priest, 
who is called parochial administrator ( cf. cc. 539-540); and meanwhile, 
it is provided that a priest provisionally assumes the governance of the 
parish (cf. c. 541). 
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Nevertheless, it is important to keep in mind that this is a matter of 
situations that in practice pose very different pastoral and juridical treat
ment. While the vacant parish is determined by the death of the parish 
priest or his cessation pursuant to the provisions of law ( cf. c. 538), im
possibility of the parish priest can stem from very different circum
stances, "imprisonment, exile or banishment, or by reason of incapacity or 
ill health or some other cause" (c. 539), which can cause different degrees 
of inability, 1 and which require a different treatment for each case ( cf., 
e.g., for illness c. 1741, 2°), as well as "special care, since the person of the 
parish priest remains the officeholder"2 and his lawful rights and interests 
must be respected. Consequently, for the case of impossibility of the par
ish priest, it is important to incorporate the provisions contained in these 
canons in the provisions of particular law and, especially, in what is estab
lished by the diocesan bishop, with canonical equity, in each case. Specifi
cally, it is important that the diocesan bishop, as soon as he receives 
notice of the incapacity of the parish priest, take charge of the situation 
and expressly declare, if possible, the reason for this incapacity and the 
degree of inability caused, before designating a parochial administrator. In 
this sense it seems that the provisions of canon 541 should be understood 
so as to allow him to be informed of the circumstances of the case, and to 
avoid the parochial community not having the pastoral services of a priest 
while a decision is being made. 3 

2. Consequently, with the occurrence of the situation of a vacant or 
impeded parish, "the interim governance of the parish is to be undertaken 
by the assistant priest; if there are a number of assistants, by the senior by 
appointment; if there are none, by the parish priest determined by particu
lar Law" (c. 541 § 1); and the obligation is imposed on the person who has 
been designated in this manner of "at once (statim) to inform the local Or
dinary" ( c 541 § 2) regarding the situation of the parish. This priest will 
provisionally carry out pastoral care, with the rights and obligations suit
able to the circumstances of the case: in principle, if it is a situation of a 
vacant parish or the total inability of the parish priest, the provisions of 
c. 549 regarding the absence of the parish priest can apply: "If can. 541 § 1 
is applied, the assistant priest is bound by all the obligations of the parish 
priest, with the exception of the obligation to apply the Mass for the peo
ple"; if otherwise, and if it is a matter of a situation of partial inability of 
the parish priest, what the local ordinary decides for each case must be 

1. Cf. P. URSO, "La struttura interna delle Chiese particolari," in fl Diritto nel mistero 
della Chiesa, II (Rome 1990), pp. 493-494. 

2. J.L. SANTOS, "Parroquia, comunidad de fieles," in Nuevo Derecho parroquial (Madrid 
1988), p. 69. Cf. F. COCCOPALMERIO, De paroecia (Rome 1991), pp. 180-192; J.C. PERISSET, La 
Paroisse. Commentaire des canons 515-572 (Paris 1989), pp. 109-110. 

3. Cf. F. COCCOPALMERIO, De paroecia, cit. , pp. 199-200. 
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followed. Otherwise, the provisions of c. 540 regarding the parochial ad
ministrator, with appropriate modifications, are also applicable (see be
low). This situation of provisional status is maintained "pending the 
appointment of a parochial administrator" (c. 541 § l) ;  which must be 
done as soon as possible (quam primum) pursuant to c. 539. In principle, 
nothing seems to hinder, in the case of a vacant parish, the diocesan 
bishop appointing another parish priest right away without the need to 
previously appoint a parochial administrator. 4 This is a preceptive solu
tion, however, in the case of the incapacity of the parish priest, to keep 
him as the titleholder of the office of parish priest (cf. c. 153 § 1). Never
theless, it can turn out to be prudent to designate a parochial administra
tor also in the case of a vacant parish, with the purpose of proceeding 
more calmly with the appointment of the new parish priest. 

3. Regarding the parochial administrator, this is a new figure, in 
substitution of the two figures provided in the prior Code: the assistant 
financial officer, who was a priest who governed the vacant parish 
(cf. cc. 472-473 CJC/1917); and the auxiliary or vicar regent , who was 
the priest who helped or substituted for the parish priest unable for 
advanced age, mental illness, lack of skill, blindness, or other cause 
(cf. c. 475 CIC 1917).5 The parochial administrator is a "a priest who will 
take the place of the parish priest" ( c. 539) and who "is bound by the same 
obligations and has the same rights as a parish priest, unless the diocesan 
bishop prescribes otherwise" (c. 540 § 1), as it will be logical for him to do 
in the case of partial inability of the parish priest. 6 

The parochial administrator begins his function without the neces
sity of taking possession of office and during his administration he must 
avoid any damage to the rights of the parish priest and the goods of the 
parish ( cf. c. 540 § 2). His function in the parish has a provisional charac
ter, until the vacancy is filled through the appointment of a new parish 
priest-which may not be delayed without a serious reason (cf. c. 151)
or until the incapacity of the parish priest ceases. All in all, "it is only a 
matter of a substitution and, therefore, of a temporary function that serves 
as a bridge for pastoral continuity in those circumstances in which the 
work would be interrupted until the new appointment of a parish priest or 
until the reincorporation of the present parish priest."7 In any case, it 
seems opportune to specify that the parochial administrator lapses in his 
functions when the new parish priest takes office or when the impossibil
ity of the present parish priest is ended, who will be reincorporated into 

4. Cf. D. MOGAVERO, "11 parroco e i sacerdoti collaboratori," in La parrocchia e le sue 
strutture (Bologna 1987), p. 143; P. URSO. "La struttura interna delle Chiese particolari," cit., 
p. 493. 

5. Cf. E.F. REGATILLO, Derecho parroquial (Santander 1953), pp. 523-532. 
6. Cf. R. PAGE, Les Eglises particulieres. Tome II. La charge pastoral de leurs 

communautes de fideles selon le Code de droit canonique de 1983 (Montreal 1989), p. 142. 
7. J.L. SANTOS, "Parroquia, comunidad de fieles," cit., p. 68. 
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the parish, a circumstance that, for reasons of juridical certainty, require 
that the diocesan bishop so declare expressly, if possible. Finally, the pa
rochial administrator must account to the parish priest (cf. c. 540 § 3), 
which must be understood both in its technical sense, in relation to the ad
ministrative or financial aspects of his function ( cf. c. 1284 § 2, 8°) and in a 
broader sense, in relation to the performance of the whole of the pastoral 
tasks during his period of substitution. 
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Sacerdotes quibus in solidum, ad normam can. 5 1 7  § 1 ,  
alicuius paroeciae aut diversarum simul paroeciarum 
cura pastoralis committitur: 

1 ° praediti sint oportet qualitatibus, de quibus in 
can. 521 ;  

2° nominentur vel instituantur ad normam praes
criptorum cann. 522 et 524; 

3° curam pastoralem obtinent tantum a momento 
captae possessionis; eorundem moderator in pos
sessionem mittitur ad normam praescriptorum 
can. 527 § 2; pro ceteris vero sacerdotibus fidei 
professio legitime facta locum tenet captae pos
sessionis. 

The priests to whom, in accordance with can. 517 § 1, is jointly entrusted 
the pastoral care of a parish or of a number of parishes together: 

1 ° must possess the qualities mentioned in can. 521; 
2° are to be appointed in accordance with cann. 522 and 524; 
3° obtain the pastoral care only from the moment of taking posses

sion: their moderator is put into possession in accordance with 
can. 527 § 2; for the other priests, the profession of faith lawfully 
made replaces the taking of possession. 

SOURCES: cc. 216 § 3, 453 §§ 1 et 2, 454 § 1, 459 §§ 1 et 3, 461, 1444 §§ 1 
et 2; CD 31; ES I, 19 § 2; 20 §§ 1 et 2; SCCouncil Reser., 2 maii 
1967; DPMB 206 

CROSS REFERENCES: cc. 517 § 1, 521-522, 524, 527, 833 

543 § 1. Si sacerdotibus in solidum cura pastoralis alicuius 
paroeciae aut diversarum simul paroeciarum com
mittatur, singuli eorum, iuxta ordinationem ab iis
d em s t a t ut a m ,  o b l i g a t i o n e  t e n e n t u r  m u n e r a  
et fun ctiones parochi pers olvendi d e  quibus i n  
cann. 528 ,  529 et 530 ;  facultas matrimoniis assis
tendi, sicuti et potestates omnes dispensandi ipso 
iure parocho concessae, omnibus competunt, exer
cendae tamen sunt sub directione moderatoris. 

§ 2.  Sacerdotes omnes qui ad coetum pertinent: 
1 ° obligatione tenentur residentiae; 
2° communi consilio ordinationem statuant, qua 

eorum unus Missam pro populo celebret, ad nor
mam can. 534; 

3° Solus moderator in negotiis iuridicis personam 
gerit paroeciae aut paroeciarum coetui commis
sarum. 
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§ 1. Each of the priests to whom the care of a parish or of a number of 
parishes together is jointly entrusted, is bound to fulfil the duties and 
functions of a parish priest mentioned in cann. 528, 529 and 530. They 
are to do this according to a plan determined among themselves. The 
faculty to assist at marriages, and all the faculties to dispense which 
are given to a parish priest by virtue of the law itself, belong to all, but 
are to be exercised under the direction of the moderator. 

§ 2. All the priests who belong to the group: 
1 ° are bound by the obligation of residence; 
2° are by common counsel to establish an arrangement by which one 

of them celebrates the Mass for the people, in accordance with 
can. 534; 

3° in juridical affairs, only the moderator acts in the person of the 
parish or parishes entrusted to the group. 

SOURCES: § 1: cc. 462, 466 § 1, 467 § 1, 468, 469, 938 § 2; SCDS Deer. 
Spiritus Sancti Munera, 14 sep. 1946, I (AAS 38 [1946] 352); 
Paulus PP. VI, m. p. Sacram Liturgiam, 25 ian. 1964, III 
(AAS 56 [1964] 139-144); SC 35, 42, 52, 59; IOe 53; UR l l ; CD 
18, 30; PO 6-9; EMys 26 
§ 2: cc. 339 § 4, 465 §§ 1-3 et 5, 466 §§ 1-3 et 5; CD 30, 1 

CROSS REFERENCES: § 1: cc. 528-530 

544 

§ 2: cc. 532-534 

Cum cesset ab officio aliquis sacerdos e coetu, de quo in 
can. 5 1 7  § 1 ,  vel coetus moderator, itemque cum eorun
dem aliquis inhabilis fiat ad munus pastorale exercen
dum, non vacat paroecia vel paroeciae , quarum cura 
coetui committitur; Episcopi autem dioecesani est alium 
nominare moderatorem; antequam vero ab Episcopo 
alius nominetur, hoc munus adimpleat sacerdos eiusdem 
coetus nominatione antiquior. 

When one of the priests, or the moderator, of the group mentioned in 
can. 517 § 1 ceases to hold office, or when any member of it becomes inca
pable of exercising his pastoral office, the parish or parishes whose care is 
entrusted to the group do not become vacant. It is for the diocesan bishop 
to appoint another moderator; until he is appointed by the bishop, the 
priest of the group who is senior by appointment is to fulfil this office. 

SOURCES: c. 460 § 2 

CROSS REFERENCES: cc. 184-196, 520 § 1, 526 § 2, 538-541, 1740-1752 
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Antonio S. Sanchez-Gil 

1. The parochial ministry "in solidum" 

cc. 542-544 

Some specific aspects of the juridical-canonical regulation of the pa
rochial ministry conferred in solidum to several priests, a method of en
trusting the pastoral care of one or several parishes ( see commentary on 
c. 517), are considered in cc. 542-544. In the present canons it is intended 
to adapt the regulations regarding parochial ministry to this specific case. 
It is important to anticipate that the particularity and novelty of the figure, 
joined to a certain indetermination of the provisions in question, 1 advise a 
special attention on the part of particular law, with the purpose of substi
tuting for or completing the regulation of several aspects that, as will be 
seen below, seem to require greater normative determinations. 

2. Appointments 

Canon 542 provides three requirements for the appointment of the 
priests who compose the group: 

a) They must be endowed of the qualities that configure canonical 
suitability for the office of parish priest, contained in c. 521 § §  1-2 (see 
commentary on c. 521). It can be opportune, keeping in mind the particu
lar characteristics of this form of entrusting pastoral care, to consider 
some important, specific qualities for the formula in solidum. It is impor
tant, for example, that all the priests have an aptitude to work in a group, 
and that the moderator, which is not an honorary title but one of service, 
has the necessary qualities for the management and coordination of the 
pastoral work of the group. 

b) They will be appointed or instituted in accordance with the pre
scriptions of cc. 522 and 524. Therefore, all of them must be appointed by 
the diocesan bishop, who must beforehand form a judgment regarding 
the suitability of the candidates, stating with certainty this suitability 
pursuant to the method he has established for the case of the parish priest 
(cf. 521 § 3; see commentary on c. 524). Though not expressly stated, the 
designation of the moderator likewise falls to the diocesan bishop, pursu
ant to c. 544 (see below) . On the other hand, all the priests of the group 
must have stability, because they cannot cease in their offices without 

1. Cf. J.C. PERISSET, La Paroisse. Commentaire des canons 515-572 (Paris 1989), 
pp. 205-207. 
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just reason and according to the methods established by the law for the 
case of the parish priest ( cf. cc. 538, 17 40-1752). In principle, it would not 
be a problem to follow the general rule of appointment for an indefinite 
time, with the possibility of appointment for a determinate time if the 
Bishops' Conference has allowed it for the parish priest (see commentary 
on c. 522).2 Nevertheless, if such a possibility has been approved by the 
Bishops' Conference, and keeping in mind the rather exceptional charac
ter that recourse to the formula in solidum seems to have (see commen
tary on c. 517), it can also be correct, or even advisable, to customarily 
follow the inverse criterion, that is, to proceed, as a general rule, with an 
appointment for a determinate time for the priests of the group. This man
ner of proceeding is particularly indicated when it is possible to foresee 
that the circumstances requiring recourse to the formula in solidum in a 
specific case are provisional and temporary. 

c) They take charge of pastoral care upon taking possession of of
fice. The moderator is granted possession pursuant to the provisions of 
c. 527 § 2, while, for the other priests, the profession of faith lawfully 
made ( cf. c. 833) takes the place of the taking of possession of office. It is 
a distinction motivated for reasons of simplicity, which does not prejudice 
the substantial juridical equality of all the priests of the group3; even 
though, in some measure, it supposes a confirmation of the position of 
certain prevalence of the moderator, who is primus inter pares in the 
group. 4 In contrast to what occurs in the text of c. 527, the profession of 
faith is expressly mentioned now, which in principle should be accompa
nied by the oath of fidelity established for the parish priest by the CDF 
(see commentary on c. 527). Nothing is said, however, about the oath of 
good and faithful administration, which the Code provides for those re
sponsible for the administration of ecclesiastical property ( cf. c. 1283, 1 °). 
Keeping in mind that only the function of legal representative is expressly 
attributed to the moderator (cf. c. 543 § 2, 3° ; see below), it seems logical 
to think, unless particular law provides otherwise, that all the priests of 
the group are canonically jointly responsible for the financial administra
tion of the parish or parishes entrusted. Thus it would be necessary that 
all of them make such an oath. On the other hand, though it makes no spe
cific reference to § 3 of canon 527, the instruction about the time in which 
taking of possession of office must take place, seems also applicable to 
taking possession of office by all the priests. Logically, keeping in mind 
the existence of a plurality of priests, the local ordinary should determine 
the time period for the taking possession of office by the moderator and 
for the profession of faith by the rest of the priests of the group. 

2. Cf. J.L. SANTOS, "Parroquia, comunidad de fieles,"  in Nuevo Derecho parroquial 
(Madrid 1988), p. 45. 

3. Cf. ibid., p. 43. 
4. Cf. Comm. 14 (1982), p. 222. Also cf. L. de Echeverria, commentary on cc. 542-543, in 

Salamanca Com. 
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3. Functioning of the group 

For its part, c. 543 refers to the functioning of the group of priests in 
their performance of the functions of the parish priest. In § 1 it is directed 
that "each of the priests to whom the care of a parish or of a number of 
parishes together is jointly entrusted, is bound to fulfill the duties and 
functions of a parish priest mentioned in cann. 528, 529 and 530." Regard
ing the faculty of assisting at weddings and all the faculties of dispensa
tion granted by the law to the parish priest, it is stated that "it behooves all 
of them, but they must work under the direction of the moderator" (see 
commentaries on cc. 528-530). 

In § 2 reference is made to three questions that, being of diverse na
ture, receive a different treatment in each case: 

a) All the priests that belong to the group are obliged to observe the 
law of residence. It is a provision that must be completed through particu
lar regulations or as the local ordinary might provide in each case. Specifi
cally, when the pastoral care of several parishes is conferred in solidum, 
various solutions can be adopted regarding the place of residence (the pa
rochial house, pursuant to c. 533 § 1) according to the circumstance of 
each case. Whenever possible, it is important that a priest of the group re
side in each entrusted parish, in furtherance of fostering pastoral service 
and his knowledge of the faithful (cf. c. 529 § 1).5 In other cases, it can be 
preferable for all the priests to live together in one parish, looking for for
mulas that suitably and efficaciously guarantee pastoral care for the 
other parishes. On the other hand, it likewise seems opportune to adapt 
the dispositions of universal and particular law regarding absences of the 
parish priest ( cf. c. 533 § § 2-3) to the peculiarities of this figure; for it 
seems advisable that the absences of some priests of the group-or of the 
moderator himself-be covered by other priests of the group, in conform
ance with the norms established by the diocesan bishop (see commentary 
on c. 533). 

b) The priests of the group "are by common counsel to establish an 
arrangement by which one of them celebrates the Mass for the people, in 
accordance with can. 534." This is a special case in the distribution of the 
tasks that is mentioned in § 1 of c. 543. As can be concluded from the text, 
all the dispositions of c. 534 would be applied to the priest in charge of 
celebrating the Mass for the people, including the provision contained in 
its § 3; that is, if he fails in that obligation without a lawful impediment, 
the priest himself must celebrate as many Masses for the people as he has 
missed as soon as possible. Nevertheless, it seems to be more in accord 
with the sense of the formula in solidum to establish by a provision of 
particular law that, in view of such a failure by the priest in charge, an-

5. Cf. J.C. PERISSET, La Paroisse . . .  , cit., p. 196. 
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other priest of the group, likewise designated by common consent, be the 
one who as soon as possible celebrates as many Masses as might have 
been missed. 

c) "Only the moderator represents the entrusted parish or parishes in 
juridical matters" (see commentary on c. 532). It is a determination that 
corresponds to the exigencies of juridical certainty in business affairs be
tween the parish, as a juridical person, and third parties; and that nothing 
appears to affect the joint responsibility of all the priests of the group on 
the subject of administration of parochial property (see above). In any 
case, it can be important, in the cases where several parishes are en
trusted to the group, that provisions of particular law determine with 
greater precision the functions of each priest in the administration of the 
goods of each entrusted parish, and his relationship with the respective 
parochial finance committees. 

4. Cessation of the members of the group 

Canon 544 states that the parish or parishes entrusted in solidum to 
a group of priests do not become vacant because of the cessation of one of 
the group, or of its moderator. In this last case, "it is for the diocesan 
bishop to appoint another moderator; until he is appointed by the bishop, 
the priest of the group who is senior by appointment is to fulfill this of
fice." Therefore, the designation of who will perform, even though provi
sionally, the function of moderator is not left-as is the case, however, in 
other matters-to the common counsel of the priests of the group; but 
that a procedure is established ipso iure to determine one. Both juridical 
certainty, regarding the legal representation of the parish and the effective 
coordination of pastoral work (see commentary on c. 526) seem to require 
this. All in all, pursuant to this canon, the competence to appoint both the 
first moderator-though not expressly stated-and subsequent ones, is at
tributed to the diocesan bishop and not to the group-though logically, the 
diocesan bishop can ask their opinion. 6 

5. The nature of joint action 

Last, it is important to state that canonical doctrine, from a compara
tive examination of the content of the present canons and of the formula
tion of c. 517 § 1, has led to various interpretations regarding the juridical 
classification of joint action and the kind of responsibility that is derived 

6. Cf. R. PAGE, Les Eglises particulieres. Tome II. La charge pastoral de leurs 
communautes de fideles selon le Code de droit canonique de 1983 (Montreal 1989), pp. 151-
154. 
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therefrom for the priests of the group. On one hand, it is important to keep 
in mind that the canon itself distinguishes various methods of functioning 
in the realization of the pastoral activity of the group of priests: several 
functions must be done by some and by others according to the distribu
tion established by themselves (cf. cc. 543 § 1, 528-530); other functions 
fall to all of them but must be carried out under the direction of the mod
erator (cf. c. 543 in fine); others must be done by only one priest accord
ing to the procedure made by common agreement (cf. c. 543 § 2 ,  2°) ;  
others are accomplished by  the moderator alone by disposition of the law 
itself (cf. c 543 § 2, 3°).7 On the other hand, c. 517 § 1 states that pastoral 
care is entrusted in solidum, and that the moderator "directs the group 
activity and is responsible for it to the bishop." Nevertheless, nothing is 
said regarding the nature of the group action, nor is the manner in which 
the priests of the group are to come to a common agreement specified, 
nor what is the scope of the direction of the moderator. This can cause 
certain problems when on some occasions-as it is reasonable to ex
pect-there is not unanimity among the priests of the group. 

In response to this certain indetermination in the norm, some au
thors consider group action as an in solidum action, which must be ac
complished according to the dispositions of c. 140 § § 1 and 3, and that it 
would lead to an in solidum responsibility,8 but predetermined, 9 of each 
one of the priests of the group. Others prefer to classify joint action as col
legial action, which must be done according to the dispositions of cc. 140 
§ 2 and 119,2°-3° , 10 leading to a collegial responsibility of the entire group 
of priests.11 

Consequently, keeping in mind the lack of agreement in the doctrine, 
it can be concluded that we are facing a special form of joint action, 
which causes a special co-responsibility, and whose ways of actions will 
be opportunely specified with greater normative determinations through 
particular law or more precisely, as has been prudently advised, through 
"a Statute or Ordinance issued by the bishop upon constituting one or sev
eral parishes under joint governance. In these statutes the competences of 
the moderator can be defined with greater accuracy, especially in the 

7. Cf. ibid., pp. 33-37 and 144-150. 
8. Cf. J.C. PERISSET, La Paroisse . . .  , cit., pp. 185-189. Also cf. Comm. 8 (1976), pp. 29-30. 
9. Cf. J. MIRAS, "El ejercicio 'in solidum' del ministerio parroquial," in Ius Canonicum 29 

(1989), pp. 497-502. 
10. Cf. A. VIANA, "El parroco, pastor propio de la parroquia," in Ius Canonicum 29 (1989), 

p. 477; B. DAVID, "Paroisses, cures et vicaires paroissiaux dans le Code de droit canonique," 
in Nouvelle Revue Theologique 107 (1985), p .  858; D. GARcfA-HERvAs, Regimenjuridico de la 
colegialidad en el C6digo de Derecho Canonico (Santiago de Compostela 1990), p .  49; 
P URSO, "La struttura intema delle Chiese particolari,"  in Il Diritto nel mistero delta Chiesa, 
II (Rome 1990), p. 460; J. CALVO, commentary on c. 517, in Pamplona Com. Also cf. Comm. 14 
(1982), pp. 221-222. 
11 .  Cf. J.L. SANTOS, "Parroquia, comunidad de fieles," cit., pp. 39-43. 
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cases in which there is not unanimous agreement among the team."12 Re
garding the statement that "the moderator is responsible to the bishop for 
the joint action," it seems that it should be understood in the sense that he 
is in charge of giving an account of the progress of the pastoral task en
trusted to the group, but preserving not only the moderator but all and 
each one of the priests of the group, a proper sphere of responsibility, 
both to the faithful and the bishop.13 All in all, each priest of the group is 
personally responsible for the work that has been attributed to him; but he 
is also co-responsible for the tasks that have been attributed to the rest of 
the priest of the group. 

12. J.M. DiAz-MORENO, "Parroco," in Diccionario de Derecho Canonico (Madrid 1989), 
pp. 440-441. Also cf. A. BORRAS, "La notion de cure dans le Code de droit canonique," in 
Revue de Droit Canonique 37 (1987), p. 231. 

13. Cf. R. PAGE, Les Eglises particulieres, II, cit., p. 37. 
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545 

Tit. Ch. VI. Parishes, Parish Priests . . .  c. 545 

§ 1. Quoties ad pastoralem paroeciae curam debite adim
plendam n e c e s s e  aut opportunum sit, parocho 
adiungi possunt unus aut plures vicarii paroeciales, 
qui, tamquam parochi cooperatores eiusque sollici
tudinis participes, communi cum parocho consilio et 
studio, atque sub eiusdem auctoritate operam in mi
nisterio pastorali praestent. 

§ 2. Vicarius paroecialis constitui potest sive ut opem 
ferat in universo ministerio pastorali explendo, et 
quidem aut pro tota paroecia aut pro determinata 
paroeciae parte aut pro certo paroeciae christifide
lium coetu, sive etiam ut operam impendat in certum 
ministerium in diversis simul paroeciis persolven
dum. 

§ 1. Whenever it is necessary or opportune for the due pastoral care of 
the parish, one or more assistant priests can be joined with the parish 
priest. As cooperators with the parish priest and sharers in his con
cern, they are, by common counsel and effort with the parish priest 
and under his authority, to labour in the pastoral ministry. 

§ 2. An assistant priest may be appointed either to help in exercising the 
entire pastoral ministry, whether in the whole parish or in a part of it 
or for a particular group of the faithful within it, or even to help in 
carrying out a specific ministry in a number of parishes at the same 
time. 

SOURCES: § 1: cc. 475 § 1, 476 § 1; CD 30, 3 
§ 2: C. 476 §§  2 et 7 

CROSS REFERENCES: cc. 383, 384, 394, 476, 516 § 2, 547, 548, 564 

C OMME NTARY 

Juan Calvo 

1. The CIC notably modifies the figure of the "assistant parish 
priests," which the CIC/1917 regulated with varied terminology and mean
ing. First, it does not provide a specific chapter for them, but introduces 
them directly on dealing with pastoral care in the parish. This must be 
classified as a prudent systematic exposition, under the title "De paro
eciis, de parochis et de vicariis paroecialibus,"  with what is regulated 
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more suitably for both the parish, as an organizational and pastoral struc
ture, and the stable office holders of its functions. 

Since the conferral of the title of parish priest remains prohibited to 
a moral person, the juridical figure, as necessary of the current vicar as it 
is controversial, is suppressed: the priest who performed the ministerial 
functions that a moral person could not do (c. 471 CJC/1917). Likewise, in 
the CIC a new system of temporary substitution for the parish priest is es
tablished-for absences, illness, or prevention in office-and also the 
methods of appointment-provisional or stable-in the cases of vacant 
parishes; therefore, the figures of assistant financial officers, substitute or 
auxiliary, have been suppressed. 

The basis for these suppressions, in the judgment of the codifying 
Commission, 1 lies in the fact that the variety of cases in which all-or only 
in part-the parochial f unctions are assumed do not require a plurality of 
figures. The mere denomination of assistant parish priest is sufficient, its 
situation being determined in each case. 2 

We must also note that the term assistant does not make reference 
to a power in a strict sense, but to a cooperation and participation in the 
solicitude of the parish priest-a special concept that encompasses the 
pastoral function or service in the parish. In this way, there is both a per
sonal and institutional consideration of the assistant; that is, it is config
ured as an immediate help to the parish priest, such help being motivated 
by a limitation of the parish priest, or of the parish itself, for its complex
ity. In both cases the purpose that is intended is the appropriate parochial 
pastoral service. Thus it is shown that such solicitude cannot-in certain 
cases, at least-fall exclusively to an individual office holder and, on the 
other hand, the figure of the parish priest has several proper and irreplace
able features after its historical institutionalization. It is important to state 
that the proposal of including as one of the determining elements of the 
parish whose pastoral care was entrusted to the parish priest "una cum 
suis vicariis" was not accepted, since the analogy or parallelism to the 
bishop "una cum suo prebyterio" is not applicable to the parish priest. 
This decision was based on the fact that the assistants do not belong to 
the structure of the parish; they are not necessary-the reverse of what 
happens with the priest in the diocese. 3 

2. In § 1, first, the basis for the existence-necessary or advisable
of the parochial assistants is emphasized in a specific parish: pastoral care 
duly realized. From this its circumstantial character is inferred and the ex
press permission that they can be several. Second, the object of their ac
tivity is generically configured: cooperation with the parish priest in the 

1. Cf. Comm. 9 (1977), p. 258 
2. Cf. Comm. 13 (1981), p. 148. 
3. Ibid. 
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pastoral ministry ( cf. c. 548 § 3). It is true that in this cooperation other 
clerics, religious, and lay can participate; but for the assistants-"qui vices 
gerunt"-the particular "missio canonica" converts that cooperation into 
something specific. 

Moreover, the subordination to the authority of the parish priest, 
which is expressly provided for, must be another characteristic of the pas
toral activity of the assistants. It is clear that a subordinated relationship 
"ratione ordinis" does not exist, but a relationship "ratione missionis." In 
any case, this does not affect the ownership and exercise of the rights and 
duties that correspond to the assistants as persons and as faithful. 

The special union of criteria and of will between the parish priest 
and the assistants, as stated in canon 545 ( cf. c. 548 § 3: "coniunctis viri
bus"), remains sufficiently emphasized with this generic expression. The 
more rigid formula of the schema of 1977: "concordi semper voluntate et 
coniunctis viribus"4 was rejected by the Code Commission. The mens legi
latoris is clearly shown in ref erring both to the authority of the parish 
priest and the necessary joint responsibility of the assistant in the sched
uling and performance of the various pastoral labors, which is prudently 
expressed in canon 548 § 3, in stating that the parish priest and the assis
tants "simul sunt sponsores."  For one author5 it would be more appro
priate to interpret the relationship between the parish priest and the 
assistants in light of the provisions for the parish ruled in solidum by sev
eral priests, by giving it, consequently, a certain parity among them; such 
opinion does not seem to us sustainable. 

3. Paragraph 2, keeping in mind the intended purpose for instituting 
this juridical figure, presents a variety of situations-described with very 
generic though precise formulas-regarding the constitution of such as
sistants: for all or part of the pastoral ministry of the parish or for a spe
cific ministry performed simultaneously for several parishes. Thus, there 
are provided four figures, whose specific determination is left to the dioc
esan bishop (c. 547): 

a) The parochial assistant in the service of only one parish and with
out limitation of his ministerial activities, neither for reasons of territory 
nor persons. In conformance with the nature of such office and the office 
of parish priest, ordinarily it will fall to the parish priest to determine spe
cifically the functions that the assistants should perform, for which they 
have a general assignment. 

b) The parochial assistant for a specific part of the parish was al
ready provided for in the CJC/1917 (c. 476 § 2). This figure is in response 
to the existence of parishes of large extension or dense concentration of 

4. Comm. 13 (1981), p. 296. 
5. Cf. F. COCCOPALMERIO, De paroecia (Rome 1991) , p . 2 18. 

1375 



c. 545 Bk. II. Pt. II. Sect. II. Particular Churches . . .  CALVO 

people in the parochial territory. Although the territorial element here has 
a prevalent character, it is obvious that it can also be interpreted as "pars 
paroeciae" according to personal criteria (e.g., service to certain families). 
Without doubt this is a method of pastoral service to which canon 516 § 2 
refers, for those communities of faithful that cannot be established as par
ishes or quasi-parishes. The determination of the parochial part to which 
the assistant is ascribed de iure falls to the bishop to so state in the letters 
of appointment; this ascription can be merely de facto , in which case it is 
the parish priest who ordinarily assigns it to the assistant. 

c) The parochial assistant for a certain group of faithful must distin
guish himself from the prior case, and therefore, it seems applicable to 
only the faithful determined by some circumstance of a strictly personal 
nature: children, teenagers, the sick, etc. Otherwise, the figure of assistant 
would be "pro determinata paroecia parte," though without a territorial 
criterion. We do not think both figures are exclusive-at least not because 
they are delimited in the law. It will be for the particular legislation or the 
letters of appointment to make such a specification. 

On the other hand, the provisions of canon 564 must be kept in mind, 
on entrusting the pastoral care of a community or group of faithful to a 
priest with the title of chaplain. The similarity is only apparent, given that 
the chaplain is a title not linked to a parish, though its pastoral func
tions-at least in part, as stated in canon 564-might be the same as paro
chial functions. 

d) The title of parochial assistant for a specific ministry in several 
parishes offers a certain novelty and interpretive variety. First, the legisla
tor has not restricted the existence of such assistant priests to the par
ishes of the same vicariate forane, even though it seems that the reasons 
for this new figure can be in the proposal of pastoral activities of a special 
nature for the various parishes which are united, at least principally, for 
reasons of vicinity. 6 It is obvious that the character of specific ministry for 
several parishes cannot be realized with autonomy with respect to the par
ishes, since, in this case, we would rather be in the presence of a kind of 
episcopal vicar "in certo negotiorum genere" ( c. 4 76). Moreover, the spe
cific ministry to which these assistants are assigned do not have a reason 
to signify an exclusion of other pastoral activities, nor should it be a mat
ter of strict specialization; in any case, the generic case that is established 
in this norm allows-or demands-the subsequent determination on the 
part of the diocesan bishop. 

There should not be avoided in the letters of appointment-or in the 
particular legislation-other aspects relative to the place of residence and 

6. Cf. Comm. 13 (1981), p. 306. 
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compensation of these assistants and, especially, the performance of the 
activities (time, manner, etc.) in each one of the parishes. For such cases, 
besides the respective parish priests, it seems natural that the vicar forane 
and/or the episcopal vicar of the circumscription should participate, or, if 
there were one, the episcopal vicar of that specific ministry. It is, never
theless, proper to the pastoral function of the bishop to attend solicitously 
to such needs of an ordinary or extraordinary character ( cf. cc. 383, 384, 
and 394). 
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546 Ut quis valide vicarius paroecialis nominetur, oportet sit 
in sacro presbyteratus ordine constitutus. 

To be validly appointed an assistant priest, one must be in the sacred 
order of priesthood. 

SOURCES: c. 453 § 1 

CROSS REFERENCES: cc. 149, 519, 521, 545 

COMME NTARY ------

Juan Calvo 

This canon emphasizes the requirement of being a member of the 
priesthood to be appointed validly as an assistant priest. Such presupposi
tion is bound to the ministerial nature itself of parish priest, for which the 
assistants "vices gerunt." The expression used by the legislator is different 
from the one applied to the designation of parish priest; "assumatur," in 
the case of the parish priest, and "nominetur," in the case of the assistant 
priest. One author1 finds the first formula more dynamically expressive, 
but its juridical meaning, in our opinion, is the same. 

No other requirement is expressly prescribed, the published text 
omitting a second paragraph that existed in the schema of 1977. This re
f erred to the necessity of being endowed with correct doctrine and good 
habits, besides the capacity and conditions for the specific pastoral tasks 
that must be carried out. The exigency of these requirements is obvious, 
already established generally in c. 149 for the appointment to ecclesiasti
cal offices, for which the codifying Commission considered it superfluous 
to include them here.2 Nevertheless, it could be adduced from § 2 of the 
cited c. 149, for the validity or invalidity of the appointment of assistants 
without such qualities; but the legislator did not consider it necessary. 
Likewise, everything stated in c. 521 § 2 referring to the qualities of a per
sonal nature for the ministry and function of parish priest can be-or must 
be-applied here. Consequently, the personal conditions of the assistants 
will have to be determined, in each specific case, by the necessities of the 
parish or parishes for which they are appointed, according to the vicarial 
form chosen. 

1. Cf. J.C. PERISSET, La Paroisse (Paris 1989), p. 213. 
2. Cf. Comm. 13 (1981), pp. 294ff. 
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From the practical point of view, it is necessary to keep in mind that 
the figure of assistant priest is utilized-where a scarcity of priests does 
not hinder it-to complete the pastoral formation of the neo-presbyters. 
Therefore, not only must the purposes established in the prior canon be 
observed, but also the personal condition of the priests in their initiation 
into the administrative and ministerial responsibility of the parishes. Con
sequently, the requirement of being a member of the priesthood is a pre
sumption for the appointment as assistant priest; but this makes possible, 
at the same time, a normal and suitable complement to his priestly forma
tion, not in an occasional manner, but of a certain stability. 

In any case, this express mention of the priesthood serves to specify 
a certain cooperation with the parish priest by the other priests, deacons, 
and faithful, provided in c. 519. Both the functions that are entrusted to 
the assistant priest and the complementary and immediate aspect of pas
toral formation, imply an inseparable relationship between this office and 
the priesthood, which separates it from other parochial services. 
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Vicarium paroecialem libere nominat Episcopus dioecesa
nus , auditis, si opportunum id iudicaverit, parocho aut 
parochis paroeciarum pro quibus constituitur, necnon vi
cario foraneo, firmo praescripto can. 682 § 1 .  

The diocesan bishop freely appoints an assistant priest; if he has judged it 
opportune, he will have consulted the parish priest or parish priests of the 
parishes to which the assistant is appointed, and the Vicar forane, without 
prejudice to can. 682 § 1. 

SOURCES: c. 476 § 3; SCCouncil Resol., 3 nov. 1920 (AAS 13 [1921] 43-
46); ES I, 19 § 2; 30 § 2; PCIDSVC Resp., 13 iun. 1960 (AAS 72 
[1980] 767) 

CROSS REFERENCES: cc. 134 § 3, 479 § §  1 et 2, 525, 545, 552, 555, 682 
§ 1, 738 § 2 

COMME NTARY ------

Juan Calvo 

The f reedom and, therefore, the responsibility of the diocesan 
bishop in the appointment of the assistant priests appears expressly 
stated in this norm, calling for a consultation with the parish priest and 
the vicar forane by the proper bishop if he judges it opportune. The facul
tative character of the consultation-besides its non-binding nature, if it 
were to be done-does not interfere or limit the exercise of episcopal 
power. This criterion is corresponding to the doctrinal basis and determi
nations Vatican Council II stated regarding the autonomy of presiding over 
the governance of the diocese by the bishops. This requires an explana
tion. 

On one hand, the legislator excludes the duty of consulting the par
ish priest which the CJC/1917 established (c. 476 § 3). The text of the pro
posed canon preserved this obligation with reference to the parish priest 
and made the phrase applicable only for a consultation with the vicar 
forane "si opportunum id iudicaverit." Nonetheless, there was unanimous 
agreement among the consultors to suppress the obligatory nature of that 
consultation, in all cases, leaving it to the prudent judgment of the bishop 
himself. 1 Coccopalmerio2 concludes that the consultation with the vicar 
forane appears to be objectively opportune, unless-he says-the bishop 
obtains specific information in another way (through the episcopal vicar, 

1. Cf. Comm. 13 (1981), pp. 294f. 
2. Cf. De paroecia (Rome 1991), p .  234. 
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pastoral visitation, etc.). We think that this opinion was based on the cor
relative duty of the vicar forane regarding the coordination of pastoral 
activity and the service of the clerics in his district (c. 555 § 1, 1 °-2°). Nev
ertheless, the legal text is sufficiently clear and broad, permitting the par
ticular legislation of statutes to determine in each case the most specific 
ways to suitably appoint such offices. But, if that particular regulation 
does not exist, a judgment about the advisability and not the consulta
tion-with the indicated parish priests and vicars forane or others-falls 
exclusively to the bishop. 

Likewise, any right of presentation or choosing of the assistant 
priests is excluded by this canon. Nevertheless, there is no express revo
cation or reprobation of acquired rights that remain in effect or of lawful 
customs or particular laws, which-if they exist-would remain exercis
able. 

The only express limitation refers to the appointment of religious as 
assistant priests; in effect, c. 547 itself refers to c. 682 § 1, which requires 
the presentation or at least the prior consent of the superior. It should be 
noted that in principle only the method of presentation by the religious su
perior was proposed. 3 By virtue of c. 738 § 2 ,  it is likewise applicable to 
the members of the societies of apostolic life. 

By making express mention of the diocesan bishop and not of the or
dinary, the competence of the vicar-general or episcopal vicar is limited, 
who, without a specific mandate cannot lawfully make such appointments 
(cf. c. 134 § 3 and c. 479 § 1-2). A different and expressly unresolved mat
ter-for not being brought up-is that regarding the diocesan administra
tor. The legislator has f oreseen the intervention of the diocesan 
administrator in the cases of lawful removal of assistant priests (c. 552), 
but it does not mention it for the granting of these offices. Nevertheless, 
the recognition of the competence of the diocesan administrator to ap
point assistant priests seems to correspond to the mens legislatoris, since 
it is granted for the appointment of parish priests (c. 525), at least in cer
tain circumstances. Thus, it is a matter of a clear case of a legal lacuna, 
which is easily resolved by analogy to parish priests, especially keeping in 
mind the lesser attribution of pastoral responsibilities granted to the assis
tants. 

The autonomy that from the formal point of view configures, in these 
cases, the exercise of episcopal power does not exclude or attenuate the 
duty of holding the pertinent consultations that are seen as advisable 
and that correspond to the general duty expounded in Presbyterorum 
ordinis 7. Moreover, the principle of natural and canonical equity always 
will be present, with the pertinent effects in these appointments. 

3. Cf. Comm. 13 (1981), p. 295. 
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§ 1.  Vicarii paroecialis obligationes et iura, praeterquam 
canonibus huius capitis, statutis dioecesanis necnon 
litteris Episcopi dioecesani definiuntur, specialius 
autem mandato parochi determinantur. 

§ 2.  Nisi aliud expresse litteris Episcopi dioecesani ca
veatur, vicarius paroecialis ratione officii obliga
tione tenetur parochum in universo paroeciali 
ministerio adiuvandi, excepta quidem applicatione 
Missae pro populo, itemque, si res ferat ad normam 
iuris, parochi vicem supplendi. 

§ 3. Vicarius paroecialis regulariter de inceptis pastorali
bus prospectis et susceptis ad parochum referat, ita 
ut parochus et vicarius aut vicarii, coniunctis viri
bus, pastorali curae providere valeant paroeciae, 
cuius simul sunt sponsores. 

§ 1. The obligations and rights of assistant priests are defined not only by 
the canons of this chapter, but also by the diocesan statutes, and by 
the letter of the diocesan bishop; they are more specifically deter
mined by the direction of the parish priest. 

§ 2. Unless it is otherwise expressly provided in the letter of the diocesan 
bishop, the assistant priest is by virtue of his office bound to help the 
parish priest in the entire parochial ministry, with the exception of 
the application of the Mass for the people. Likewise, if the matter 
should arise in accordance with the law, he is bound to take the place 
of the parish priest. 

§ 3. The assistant priest is to report regularly to the parish priest on pas
toral initiatives, both those planned and those already undertaken. In 
this way the parish priest and the assistant or assistants can by their 
joint efforts provide a pastoral care of the parish for which they are 
together answerable. 

SOURCES: § 1: c. 476 § 6 
§ 2: C. 476 § 6 
§ 3: c. 4 76 § 7; CD 30, 3 

CROSS REFERENCES: cc. 275, 528ff, 545, 549-552, 776, 851 

COMME NTARY ------

Juan Calvo 

1. With a prudent normative hierarchy, reference is made in § 1 to the 
sources from which spring, in degrees, the whole of the obligations and 
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rights of the assistant priests: the CIC, the particular law of the diocese, 
letters of appointment, and the directives or mandate of the parish priest 
or parish priests to whom their collaboration is ascribed. On stating first 
the duties and thereafter the rights, one more tendency is shown in conso
nance with the directives of the CIC-as indicated in part I of book II
though on occasion the stated inverse is utilized: rights and duties. 

The term utilized for the first three sources-CIC, diocesan statutes, 
letter of appointment-has a constitutive character ("definiuntur"), while 
the parish priest, lacking in power, only can determine the acts or meth
ods in which the help that the assistant must render ("determinantur") is 
specified. 

In this canon and in the following ones, some of the obligations and 
some of the rights of the assistant priests are determined; but also, at least 
by analogous criteria, everything that the CIC itself establishes must be 
kept in mind regarding the parish priest and can be applicable, except that 
which is exclusive in the strict sense since only the parish priest is the of
ficeholder of the parish ("paroeciae caput"). Even those rights and obliga
tions pertaining to the parish priest can-or must-be exercised by the 
assistant in the cases of substitution foreseen by the law. From the most 
practical aspects, for a proper exercise of the rights and of the duties-as 
well as to avoid situations of conflicts-the document of appointment and 
the diocesan statutes must clearly fix the correlation between the function 
of the parish priest and that of the assistants, so that the former can deter
mine the help that can be requested of the latter and that constitute the 
very nature of such offices. 

It is necessary to distinguish in all the ministerial functions that the 
assistant priest can perform: those that correspond to any priest-with 
the general or special faculties granted by the law-and those that have a 
special connection with the parochial office, principally those mentioned 
in c. 530, in which the assistants participate, since their primary and spe
cific obligation as such is to help "in the entire parochial ministry." Even 
the pastoral activities proper to their condition as priests, in their general 
consideration, acquire special nuances-susceptible to being converted 
into an obligation ex officio-given their specific designation as assis
tants. In such a sense must the activities referred to in cc. 528ff be inter
preted, as well as the parochial collaborations regarding catechetical 
formation (c. 776), or baptismal instruction (c. 851). 

2. Paragraph 2 makes an initial reference to letters of appointment, 
for in them a limitation can exist regarding the generic duty of depen
dency of the parish priest "in universo paroeciali ministerio." It is evident 
that only by this procedure can the kinds of assistants be configured for a 
certain part of the parish or for a certain group of faithful or, finally, for a 
particular ministry in several parishes. If this limiting specification were 
not to exist-or others of a special character that could be decreed by the 
diocesan bishop-the principle that prevails is that of the general obliga-
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tions of the ministry of the parish priest, with the exception of the duty to 
apply the Mass "pro populo," the right of substitution being expressly 
stated, though with a limited character, that is, when established by law. It 
could be thought, in this last case, that the substitution could be ordinary 
and that it must be done "ad normam iuris": but rather this last expression 
must ref er to, not the methods of substitution, but the cases of the substi
tution itself. 

3. In § 3 the final formula "simul sunt sponsores" stands out, to sig
nify the unity of mission that must exist between the parish priest and his 
assistants. It corresponds to the principles stated by Vatican Council II re
garding the priesthood in general and the diocesan priesthood in particu
lar, whose legal expression- not only exhortative- is found in c. 275. 

The appropriate pastoral service of the parish-the basis of the of
fice of the parish priest and the assistants-presides over the criterion and 
the strict obligation that the assistant not act autonomously, but always 
under the directives of the parish priest. This nonetheless must not hinder 
nor attenuate the pastoral initiatives of the assistants. On the other hand, 
though here only the dependence of the assistant in relation to the parish 
priest is emphasized, the union of intentions and criteria between both 
(see commentary on c. 545) postulates that the parish priest also make the 
assistant priest a participant in the pastoral initiatives and activities that 
he undertakes in the fulfillment of his own mission. The reason, thus, is 
triple: 

a) for its basis: the stated generic unity in the priestly ministry; 

b) for its purpose: the efficient pastoral care in the parish; and 

c) for its juridical title: the co-responsibility derived from the spe
cific "missio canonica" of the parish priest and of the assistants, who carry 
it out "simul sponsores" in that specific ministry. 
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Absente parocho , nisi aliter Episcopus dioecesanus pro
viderit ad normam can. 533 § 3 , et nisi Administrator pa
roecialis constitutus fuerit , serventur praescripta can. 
541 § 1 ;  vicarius hoc in casu omnibus etiam obligationi
bus tenetur parochi, excepta obligatione applicandi Mis
sam pro populo. 

When the parish priest is absent, the norms of can. 541 § 1 are to be ob
served, unless the diocesan bishop has provided otherwise in accordance 
with can. 533 § 3, or unless a parochial administrator has been appointed. 
If can. 541 § 1 is applied, the assistant priest is bound by all the obligations 
of the parish priest, with the exception of the obligation to apply the Mass 
for the people. 

SOURCES: cc. 465 §§ 2, 3 et 5, 472,2° , 475 § 2 

CROSS REFERENCES: cc. 533, 539, 540 § 3, 541 

C OMME NTARY 

Juan Calvo 

The provision for the absences of the parish priest and his temporary 
replacement by the assistant priest constitutes a case distinct from that of 
cessation or grave impediment, regulated by c. 541. The case of mere ab
sence for a brief time should not be confused, in our opinion, with the 
other situations. 

In this norm reference is made, at least ordinarily, to the times for va
cations or spiritual retreat indicated in c. 533 in a general way, without 
concerning itself with the existence or non-existence of assistant priests. 
It is evident that, by analogy, the same will be applied to the situations of 
illness, though an absence in the literal sense may not occur; nevertheless, 
we think that in the cases of illness, more than a case of replacement, it 
will be a matter of functions that the ill parish priest himself entrusts to 
the assistant. Both the ordinary practice and the proper nature of the fig
ure of assistant impose that in such lawf ul absences, provided for or not in 
the law with a definite character, it be the assistant-or the most senior in 
the office, if there are several-who ex officio substitutes for the parish 
priest in the pastoral obligations. Expressly excepted is the celebration of 
the Mass pro populo, given that it has a connection to the title of parish 
priest itself and only its performance is transferable to third parties, not 
its obligation. 
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In any case, the principle "sede vacante nihil innovetur" has to have 
application in these situations, as was directed in the codifying Commis
sion when it rejected the proposal of one of its members, who preferred to 
include the express formulation of a substitution referring only to ordi
nary governance of the parish, which was considered a useless addition.1 

It is necessary, then, to make a harmonious and integrating interpretation 
of cc. 539, 541, and 549. 

Canons 539 and 541, which perhaps could be converted into one 
canon, by stating the temporary attribution of faculties to the assistant 
priest-by determining which one, if there are several-refer to the 
irreversible situation (vacant parish) of a long and uncertain duration (im
possibility of the parish priest to fulfill his obligations). By systematic 
congruence, c. 549 directly contemplates absences for a brief, determinate 
time. Nothing hinders the diocesan bishop, nevertheless, from appointing 
the assistant priest to parochial administrator, in the cases provided, pre
cisely in consideration of his belonging to the parish. Prudence of gover
nance will indicate this in each case, for both the modalities of the office 
of assistant and the personal or objective circumstances of the parish can 
advise against such appointment. 

The obligations that the assistant assumes in the cases of substitu
tion have a consideration more similar to that of the parochial administra
tors than to his ordinary functions, for which the provisions of c. 540 § 3 
must be applied, referring to the duty to render an account to the parish 
priest of the special actions derived from such substitution. 

1. Comm. 14 (1982), p .  228. 
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§ 1.  Vicarius paroecialis obligatione tenetur residendi in 
paroecia aut, si pro diversis simul paroeciis constitu
tus est, in earum aliqua; loci tamen Ordinarius, iusta 
de causa, permittere potest ut alibi resideat, prae
sertim in domo pluribus presbyteris communi, dum
modo pastoralium perfunctio munerum nullum 
exinde detrimentum capiat. 

§ 2.  Curet loci Ordinarius ut inter parochum et vicarios 
aliqua vitae communis consuetudo in domo paroe
ciali, ubi id fieri possit, provehatur. 

§ 3. Ad tempus feriarum quod attinet, vicarius paroecia
lis eodem gaudet iure ac parochus. 

§ 1. The assistant priest is bound to reside in the parish or, if he is ap
pointed for a number of parishes at the same time, in one of them. 
For a just reason, however, the local Ordinary may permit him to re
side elsewhere, especially in a house common to several priests, pro
vided the carrying out of the pastoral duties does not in any way 
suffer thereby. 

§ 2. The local Ordinary is to see to it that, where it is possible, some man
ner of common life in the parochial house be encouraged between 
the parish priest and the assistants. 

§ 3. As far as holidays are concerned, the assistant priest has the same 
rights as the parish priest. 

SOURCES: § 1: c. 4 76 § 5; CD 30, le 
§ 2 :  C .  134; CD 30, le 
§ 3: C. 465 § § 2, 3 et 5 

CROSS REFERENCES: cc. 280, 533, 1396 

COMME NTARY 

Juan Calvo 

The three paragraphs of this canon contain, successively, a duty, an 
exhortation, and a right: the duty of residence in the parish, the opportune 
and desirable common life of the parish priest and the assistant, and the 
right to vacation time. 
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1 .  The obligation to reside in the parish 

CALVO 

Regarding the duty of the assistants to reside in the parish, the legis
lator refers only to the territory of the parish. Nevertheless, in the case of 
the parish priest the "domus paroecialis" is mentioned (c. 533 § 1). The 
proposal to the codifying Commission that this provision would also be in
cluded for the assistant priests was not accepted, considering that a strict 
obligation of residing in the parochial house could not always be ob
served. 1 It can be seen that the reason ("non semper adimpleri potest") for 
its rejection likewise could apply to the case of the parish priest; but, es
pecially, this criterion fostered such a residence de facto. This criterion 
fits with the doctrine of Vatican Council II regarding the common life of 
the diocesan clergy, regarding especially the pastoral ministry. The valid
ity and effectiveness of this reason perhaps has its most suitable expres
sion in the ministerial relationship between the parish priest and his 
assistants. 

The flexibility that this same reality imposes for the observance of 
this obligation is kept in mind by the legislator when he establishes that 
the local ordinary-therefore, also the episcopal vicars-can grant per
mission for the assistant priest to reside elsewhere ("alibi" here not only 
means something different from the "domus paroecialis," but, clearly, can 
mean a place outside the parish). A just reason-without the requirement 
of a serious reason-likewise indicates the facility of this concession con
sidering reasons of advisability, especially the personal circumstances of 
the assistant. In any case, the limit that is stated for this concession is that 
it not prejudice or be detrimental to the performance of pastoral func
tions. Moreover, residence by reason of office is protected with penal 
guarantees that c. 1396 establishes. 

2. Common life 

Christus Dominus 30 and Presbyterorum ordinis 8 state several 
reasons or motives for the recommendation of common life for the dioce
san clergy: 

- to foster apostolic action, 

- example of charity and unity, 

- better performance of their spiritual and intellectual life, 

- avoiding the dangers derived from loneliness. 

This doctrine had its generic expression in c. 280. In relation to the 
parish priest and his assistants, an obligation is established for fostering 

1. Cf. Comm . .  14 (1982), p. 228. 
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and overseeing this common life, which falls to the ordinary. On one hand, 
the CIC itself presents a dual attenuation of this mandate: where it might 
be possible and without requiring full common life. Regarding the first, 
where it is prudent is what is meant, since, if it is not possible at all, the 
precept is suspended. Regarding the second, in the prior schemata other 
terms were employed: "aliquod vitae consortium" and "consuetudo vitae 
communis in domo paroeciali,"2 but its meaning cannot exceed the normal 
and advisable common life of those who have common tasks-with joint 
responsibility ex officio-and with the particular reference to their condi
tion as diocesan priests united by that common parochial ministry, which 
the exhortative norm of canon 280 postulates as the most suitable condi
tion. 

The specific forms in which such common life can be expressed are 
not only several, but also variable, being adjusted to each circumstance; 
Presbyterorum ordinis 8 itself mentions as an example some of these 
manifestations. 

All in all, it can be said that the content of this precept has an instru
mental character, relating to the intended purposes, but not constituted in 
a mandate. On the other hand, the reality of urban parochial life-where 
the relationship between parish priest and assistants predominately oc
curs-offers or imposes that variety of forms in the observance of this ten
dential obligation. 

3. The right to vacation time 

Finally, the assistants are equivalent to the parish priest in the right 
to have a time for vacation, which is established in c. 533 § 2. Likewise in 
the case of the assistants this right is limited by the existence of serious 
reasons of a pastoral nature; but it does not seem that the requirement of 
notifying the local ordinary in cases of absence for more than a week 
should apply to them. 

It is significant, for these purposes, that the legislator did not include 
mention of c. 533-which existed in the schema-and considered it suffi
cient to refer to the time lawfully available for vacation.3 In the obser
vance of this norm the provisions of particular law, as well as custom, will 
have to be kept in mind in particular. 

2. Cf. Comm. 13 (1981), p .  297 and 14 (1982), p. 228. 
3. Cf. Comm . .  13 (1981), p. 297. 
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Ad oblationes quod attinet, quas occasione perfuncti mi
nisterii pastoralis christifideles vicario faciunt, serven
tur praescripta can. 531 .  

The provisions of can. 531 are to be observed in respect of offerings which 
Christ's faithful make to the assistant priest on the occasion of his exer
cise of the pastoral ministry. 

SOURCES: c. 463 § 3; PO 20, 21; ES I, 8 

CROSS REFERENCES: cc. 530, 531, 848, 945ff, 1181, 1385 

C O MME NTARY ------

Juan Calvo 

The express referral to c. 531 establishes not only the subject matter, 
but also the formal mandate, relative to the offerings that the assistant 
priests might receive from the faithful on the occasion of pastoral minis
try. It must be observed that the formula utilized by c. 551 differs from the 
text of c. 531, since the latter makes reference to the munus paroeciale
whose functions are indicated, though not in a taxative way, in c. 530-
while the canon which mentions the vicars uses a more generic term: pas
toral ministry. This can be a source of uncertainty, with the consequent 
conflict of opinions or obligations of conscience ex iustitia. Therefore it 
will be opportune to make a clarification or determination in the particu
lar law itself. In any case, the term oblationes implies situations of a 
temporary nature, generally regulated in cc. 848 ( administration of sacra
ments), 945ff (Mass stipends), 1181 (funeral rites), 1264 (fixing of taxes in 
the ecclesiastical province), etc. In the ministerial or administrative acts 
subject to fees, the purpose of the fees must be done in accordance with 
their being objectively fixed. Nevertheless, on the occasion of such acts 
the assistants can receive other offerings and, in such case, the wishes of 
the donor have preference; but if the character of the offering is not 
clearly stated-explicitly or implicitly-as being for the assistant, he must 
turn it over to the parochial patrimony. It is not reasonable to comprehend 
in this obligation the compensation-not offerings, therefore-that the 
assistants receive for other services or functions that they perform, 
though their title of action is their condition of assistant priest or, at least, 
it has been the assumption of their designation (e.g., teaching or attending 
functions). 
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552 Vicarius paroecialis ab Episcopo dioecesano aut ab Admi
nistratore dioecesano amoveri potest, iusta de causa, 
firmo praescripto can. 682 § 2 .  

Without prejudice to can. 682 § 2 ,  an assistant priest may for a just reason 
be removed by the diocesan bishop or the diocesan Administrator. 

SOURCES: c. 477 § 1; ES I, 32 

CROSS REFERENCES: cc. 479, 522, 547, 682 § 2, 1740-1752 

COMME NTARY 

Juan Calvo 

1. Canon 54 7 (see commentary) omits mention of the diocesan ad
ministrator for the making of a lawful appointment of the assistant priest. 
On the other hand, in c. 552 his competence is expressly stated in relation 
to cessation. In this regard, the inversion of these statements in the cases 
of appointment and cessation of the parish priests is surprising. For the 
latter it is indicated that they can be appointed by the diocesan adminis
trator, and, in contrast, nothing is said about whether or not they can de
cide their cessation. We think that these divergences in treatment should 
not exist, although administrative practice itself can solve the doubtful sit
uations that are presented in a lawful and efficacious way. 

In the schema for revision, neither the vicar general nor the episco
pal vicars had this faculty of revocation, unless it was granted by a special 
power. Such mention was suppressed by the codifying commission, 1 be
cause in reality it was not necessary since it did not deal with a subject 
that the diocesan bishop, in such cases, could not delegate; consequently, 
simply c. 4 79 would apply. 

2. The requirement for a just reason to legitimate the removal of the 
assistant priest could seem unnecessary, especially when the references 
to the prudente arbitrio and the "natural equity" that were contained in 
the schema were suppressed: " ... iusta de causa, prudenti eius arbitrio, 
naturali quid em aequitate servata ...  "2 Certainly such a requirement gener-
ally corresponds to any act in the exercise of social power, though they 
might not be regulated in a specific way; but not only just reason, but also 
the other two requirements suppressed must be present in every act of 
lawful exercise of power. Perhaps the legislator wanted to subject the 
bishop and diocesan administrator to fewer formalities-not even the 

1. Cf. Comm. 13 (1981), p. 297. 
2. Ibid. 
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smallest that c. 54 7 establishes for appointment-to proceed to the re
moval or cessation of the assistants. The principles of natural (and canon
ical) equity and of governmental prudence do not need an express 
mention, but, evidently, they must be observed. Therefore, a consultation 
with the parish priest-or parish priests-and with the vicar forane, as 
well as the consideration ad casum of the pastoral ministry and of the per
sonal well-being of the assistant and parish priest must be addressed in 
such a decision of diocesan governance. A list of causes capable of being 
made objective does not exist, not even of an indicative purpose; without 
a doubt, the nature itself of the office of assistant and the specific pur
poses that motivated his appointment, besides personal circumstances, 
must be their basis. 

3. A different matter is the possibility of a challenge or appeal 
( against the removal), which is not under the protection of the law, the ge
neric clause of just reason being only mentioned. Not even by analogy do 
the norms and procedures of recourse against the revocation ( cc. 17 40-
17 4 7) or transfer ( 17 48-1752) of parish priests seem applicable. 

4. The CIC says nothing regarding whether cessation can be pre
established in the appointment itself-that is, whether designation as as
sistant priest for a determinate time is appropriate. We believe that no 
legal reason exists against it and that special authorization is not neces
sary as it is in the case of parish priests (c. 522). By its own nature the 
function of parish priest requires a strict application of the element of sta
bility, which does not correspond, at least generally or predominately, to 
the function of the assistants. 

5. The only limitation of a formal nature that is established for the 
free decision of the diocesan bishop is the reference to the cessation of 
the religious assistant priest. In this case, as required by c. 682 § 2, the reli
gious superior must be notified-a simple pre-notification is sufficient. On 
the other hand, if the removal is done by the religious superior, the author
ity to which the office belongs ( diocesan bishop or diocesan administra
tor) must be notified by this superior. Set formalities are not required in 
this notification, nor its acceptance, nor even a prudential period of time, 
but it is evident that, if there is no concurrence of special circumstances, 
there must intercede, besides a just reason, a time between the notifica
tion and the cessation, so that the pastoral ministry can be provided for as 
well as the well-being of the assistant. Likewise, it seems advisable to indi
cate that to decide the cessation of a religious priest in his condition of as
sistant is not a function and competence proper to the religious superior, 
who cannot, obviously, make that appointment nor decide matters that 
pertain to the competence of the diocesan bishop. A different issue is that 
of deciding regarding the circumstances that affect the religious, in his 
condition as such, and that make impossible the performance of the func
tions that correspond to him as assistant, their being caused a iure or ex 
necessitate his cessation. 
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Tit. III. Ch. VII. Vicars Forane 

CAPUT VII 
De vicariis foraneis 

CHAPTER VII 
Vicars Forane 

c. 553 

§ 1.  Vicarius foraneus, qui etiam decanus vel archipres
byter vel alio nomine vocatur, est sacerdos qui vica
riatui foraneo praeficitur. 

§ 2 . Nisi aliud iure particulari statuatur, vicarius fora
neus nominatur ab Episcopo dioecesano, auditis pro 
suo prudenti iudicio sacerdotibus qui in vicariatu de 
quo agitur ministerium exercent. 

§ 1. The Vicar forane, known also as the dean or the archpriest or by 
some other title , is the priest who is placed in charge of a vicariate 
forane. 

§ 2. Unless it is otherwise prescribed by particular Law, the Vicar forane 
is appointed by the diocesan bishop; if he has considered it prudent 
to do so , he will have consulted the priests who are exercising the 
ministry in the vicariate. 

SOURCES: § 1: c. 445; ES I, 19 § 1 
§ 2: c. 446; DPMB 187 

CROSS REFERENCES: c. 374 

C OMME NTARY ------

Ernesto Cappellini 

The Code of 1983 deals with the vicars forane (archpriests or deans) 
in chapter VII of title III, part II, book II , and devotes cc. 553-555 to them. 
The present placement of this material is little different from that of the 
C/C/1917, according to the system of the latter, which devoted cc. 445-450 
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to them. On the other hand, the perspective is notably different how each 
situates the office of vicar forane, 1 as we will see. 

Canon 37 4 § 2 states: "Ad curam pastoralem per communem ac
tionem fovendam plures paroeciae viciniores coniungi possunt in pecu
liares coetus, uti sunt vicariatus foranei." This canonical text does not 
require the grouping of several parishes into vicariates forane, while it 
does, however (c. 374 § 1), require the diocese to be divided into separate 
parishes. 

The establishment of these territorial circumscriptions is left to the 
initiative of the bishop, according to the pastoral requirements of each di
ocese. 

l. History 

Likewise the history of the vicariates forane shows that their origin 
was more linked to practical exigencies than to doctrinal reflections. The 
diffusion of Christianity into the rural areas starting from the Fourth cen
tury required the constitution of extra-urban communities, with a priest in 
charge of the care of souls and their own church for meetings and wor
ship. Around the mother church, endowed with a baptismal font, gradually 
grew new churches that were recognized as tied to and dependent on the 
head church. 

In the Carolingian epoch, when the dioceses were divided into arch
deaconates, this new subdivision was appearing. In the Eighth century we 
can consider these groupings of Christian communities as being estab
lished in the West around the head church, with the title of deaconates, vi
cariates forane, and archpriesthoods. The Decretals (Liber I, tit. XXIV) 
dealt with them to provide discipline to the institution, without prescrib
ing their obligatory constitution. 

The Council of Trent (sess. XXIV De ref , c. 3, 20) dealt with the vic
ars forane, established their right to visit the parishes and fixed their com
petencies on the subject of matrimonial and criminal cases. 

The CJC/1917 was the first universal law that provided discipline for 
the institution as a whole: c. 217 provided the obligation for its institution; 
in cases of special difficulty the bishop had the obligation of consulting 

1. Regarding this institution in both Codes, the following bibliography may be consulted: 
0. FANELLI, L'istituto dei vicari foranei (Rovigo 1946); A. ARZA, "La figura jurfdica de los 
vicarios de zona," in Ius Populi Dei. Misecellanea in honorem Raymundi Bidagor (Rome 
1972), pp. 123-173; A. VIGAN6, La zona vicariale o decanato: un servizio pastorate nuovo 
(Turin 1984); A. BALESTRERO, "Lo 'spazio' della parrocchia, oggi," in La parrocchia e le 
prospettive de l paese (Naples 1983), pp. 2lff; M. MORGANTE, La parrocchia nel Cadice di 
Diritto Canonico (Cisinello-Balsam 1984) , pp. l 77ff; F. URSO, "I vicari foranei," in La 
parrocchia e le sue strutture (Bologna 1987), pp. 147-182. 
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the Holy See. In this way, the present legislation was prepared. On the 
other hand, the distribution and groupings of the parishes in urban cen
ters, the seat of the bishop, are distinct, more articulated and more varied. 

2. The vicariate forane 

We have seen that c. 37 4 § 2 left the establishment of vicariates 
forane to the discretion of the bishop. This is done as a consequence of 
the eminently pastoral and apostolic function of the circumscription. In 
the CIC/1917 the vicariate forane, was to represent the bishop and to as
sure the ordered development of the Christian lives of the priests, reli
gious, and laity. The f igure of vicar f orane was characterized by a 
particular disciplinary and inspecting function. 

Canons 553-555 of the CIC have DPMB, 184-188 as their primary 
source. 

Specifically in no. 187 we read: "The supra-parochial office of the 
vicar forane has a pastoral character, that is, not only juridical and admin
istrative; it also has an important function. In effect, the vicar does not 
only have the obligation of vigilance, but also that of a true apostolic solic
itude, as one who encourages the life of the local priest and one who coor
dinates the pastoral organization at the forane level, pursuant to the 
intentions and documents of Vatican Council II." Therefore, the vicariate 
forane is intended to be a structure of promotion for pastoral organiza
tion. 

The history of the drafting of cc. 553-555 of CIC is rather complex 
and has seen modifications and suppressions until arriving at the final 
text; the statements of the study group in charge of this part is the autho
rized legislative history;2 and a comparative study of the texts of the can
ons of the schemata of 1977 and 1980 would also prove useful. 

Nevertheless, the norms of the Code are not enough to define the ob
ligations and rights of the vicar forane and to specify the organizational 
structure and functioning of the vicariate: the legislator, following the 
principle of subsidiarity, makes explicit reference to the particular legisla
tion. Thus, diocesan statutes that would respond to the need of each dio
cese are foreseeable. 

2. Comm. 4 (1972), pp. 42-43; 12 (1980), pp. 283-284; 13 (1981), pp. 303-311; 14 (1982), 
pp. 303-314; 17 (1985), pp. 97 and 104. 
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3. The vicar forane 

The vicar forane, also called dean or archpriest, is the priest ap
pointed by the diocesan bishop-after having consulted, in his prudent 
opinion, the priests who practice their ministry in the place-and placed 
at the head of the vicariate forane. 

The universal legislator has already left room for the criteria of his 
appointment in particular legislation. During the time of the commission 
for the drafting of the canons, the requirement of consulting the diocesan 
presbyteral council and pastoral council had emerged. The final decision 
was to refer them to the particular norms. 

Consultation with the priests who live and work in the place is, no 
doubt, advisable, since it fosters the subsequent acceptance of an appoint
ment regarding which agreement has been shown, in view of pastoral col
laboration. In practice, the acts of particular legislation have established 
very diverse criteria: from direct election to the designation of short lists 
of candidates, or the mere expression of opinion, by way of reservation. 
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Tit. III. Ch. VII. Vicars Forane c. 554 

§ 1.  Ad officium vicarii foranei, quod cum officio parochi 
certae paroeciae non ligatur, Episcopus seligat sa
cerdotem quern, inspectis loci ac temporis adiunctis, 
idoneum iudicaverit. 

§ 2.  Vicarius foraneus nominetur ad certum tempus, iure 
particulare determinatum. 

§ 3. Vicarium foraneum iusta de causa, pro suo prudenti 
arbitrio, Episcopus dioecesanus ab officio libere 
amovere potest. 

§ 1. For the office of Vicar forane, which is not tied to the office of parish 
priest of any given parish, the bishop is to choose a priest whom, in 
view of the circumstances of place and time, he has judged to be suit
able. 

§ 2. The Vicar forane is to be appointed for a certain period of time, deter
mined by particular Law. 

§ 3. For a just reason, the diocesan bishop may in accordance with his 
prudent judgement freely remove the Vicar forane from office. 

SOURCES: § 1: c. 446 § 1; ES I, 19 § 1; DPMB 187 
§ 2: ES I, 19 § 2; DPMB 187 
§ 3: c. 446 § 2; ES I, 19 § 2; DPMB 187 

CROSS REFERENCES: cc. 145-156 

COMME NTARY 

Ernesto Cappellini 

Canon 554, in its three paragraphs, regulates the selection and ap
pointment of the vicar forane. 

Ecclesiae sanctae 19 enumerated the qualities of the priest who was 
to be appointed to that office in these terms: "Those priests known for 
their science and apostolic zeal are called to perform this office, such that, 
endowed by the bishop with the necessary faculties, they can promote and 
appropriately direct a joint pastoral action in the territory to whom it is 
entrusted. For that reason, this office is not tied to any given parish." 

The legislator had in mind the dictates of Ecclesiae sanctae so as to 
abandon the historical inheritance of the centuries: no longer will it be 
obligatory to appoint the parish priest as vicar forane of the parish in 
whose church there was originally the baptismal font, but the suitability of 
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the priest will have to be kept in mind according to the functions that he 
must perform. 

It is the bishop who must decide regarding the suitability, which 
comes from the sum of qualities that will allow the priest in question to be 
classified as an "eldest_brother" to his brothers. He will have social and 
spiritual gifts, general knowledge, organizational capacity, and pastoral 
experience. From this group of qualities flows the esteem with which he 
must be surrounded to accomplish his mission. And all these consider
ations require that the appointment not be connected to any given parish. 

The appointment is for a determinate time (five years, three years, 
etc.), pursuant to particular law. This can avoid disciplinary intervention 
in cases of failure to fulfill his obligations, and allows the renewal of the 
appointment once the prior one has expired, when the priests have shown 
themselves to be suitable. In any case, the present canon provides that the 
bishop can, in his prudent opinion, remove the vicar forane from office. 
Since it is an ecclesiastical office in the strict sense, cc. 145-156, which 
regulate the essential elements of such offices, apply to removal. 

1398 



CAPPELLINI 

555 

Tit. III. Ch. VII. Vicars Forane c. 555 

§ 1.  Vicario foraneo, praeter facultates iure particulari ei 
legitime tributas, officium et ius est: 
1 ° actionem pastoralem in vicariatu communem pro

movendi et coordinandi; 
2° prospiciendi ut clerici sui districtus vitam ducant 

proprio statui congruam atque officiis suis dili
genter satisfaciant; 

3° providendi ut religiosae functiones secundum sa
crae liturgiae praescripta celebrentur, ut decor et 
nitor ecclesiarum sacraeque supellectili s ,  
maxime in celebratione eucharistica et custodia 
sanctissimi Sacramenti, accurate serventur, ut 
recte conscribantur et debite custodiantur libri 
paroeciales, ut bona ecclesiastica sedulo adminis
trentur; denique ut domus paroecialis debita dili
gentia curetur. 

§ 2.  In vicariatu sibi concredito vicarius foraneus: 
1 ° operam det ut clerici, iuxta iuris particularis 

praescripta, statutis temporibus intersint prae
lectionibus, conventibus theologicis aut confer
entiis, ad normam can. 279 § 2 ;  

2° curet ut presbyteris sui districtus subsidia spiri
tualia praesto sint, itemque maxime sollicitus sit 
de iis, qui in difficilioribus versantur circumstan
tiis aut problematibus anguntur. 

§ 3. Curet vicarius foraneus ut parochi sui districtus, 
quos graviter aegrotantes noverit, spiritualibus ac 
materialibus auxiliis necareant, utque eorum qui de
cesserint, funera digne celebrentur; provideat quo
que ne,  occasione aegrotationis vel mortis , libri, 
documenta, sacra supellex aliaque, quae ad Eccle
siam pertine depereant aut asportentur. 

§ 4. Vicarius foraneus obligatione tenetur secundum de
terminationem ab Episcopo dioecesano factam, sui 
districtus paroecias visitare. 

§ 1. Apart from the faculties lawfully given to him by particular Law, the 
Vicar forane has the duty and the right: 
1 ° to promote and coordinate common pastoral action in the vicari

ate; 
2° to see that the clerics of his district lead a life befitting their state, 

and discharge their obligations carefully; 
3° to ensure that religious functions are celebrated according to the 

provisions of the sacred liturgy; that the elegance and neatness of 
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the churches and sacred furnishings are properly maintained, par
ticularly in regard to the celebration of the Eucharist and the cus
tody of the blessed Sacrament; that the parish registers are 
correctly entered and duly safeguarded; that ecclesiastical goods 
are carefully administered; finally, that the parochialhouse is 
looked after with care. 

§ 2. In the vicariate entrusted to him, the Vicar forane: 
1 ° is to encourage the clergy, in accordance with the provisions of 

particular Law, to attend at the prescribed time lectures and theo
logical meetings or conferences, in accordance with can. 279 § 2; 

2° is to see to it that spiritual assistance is available to the priests of 
his district, and he is to show a particular solicitude for those who 
are in difficult circumstances or are troubled by problems. 

§ 3. When he has come to know that parish priests of his district are seri
ously ill, the Vicar forane is to ensure that they do not lack spiritual 
and material help. When they die, he is to ensure that their funerals 
are worthily celebrated. Moreover, should any of them fall ill or die, 
he is to see to it that books, documents, sacred furnishings and other 
items belonging to the Church are not lost or removed. 

§ 4. The Vicar forane is obliged to visit the parishes of his district in ac
cordance with the arrangement made by the diocesan bishop. 

SOURCES: § 1: c. 447 § 1 
§ 1,1° : ES I, 19 § 1 
§ 1,2° : c. 447 § 1,1 °; CD 30, 1 
§ 1,3° : c. 447 § 1,3° et 4°; DPMB 187 
§ 2,1° : C. 448 § 1 
§ 2,2° : CD 16 
§ 3: C. 447 § 3 
§ 4: C. 447 § 2 

CROSS REFERENCES: cc. 276-277, 279 § 2, 463 § 1, 7°, 524, 535, 547, 
897-994 

COMME NTARY ------

Ernesto Cappellini 

By its nature and for the obligations and rights it includes, the office 
of vicar forane implies a certain ordinary-vicarious participation in the 
episcopal power of governance, which must be specified, regarding its 
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scope, in conformance with particular law and in view of the decree of ap
pointment itself. 

1. Canon 555 itself delineates the obligations and rights of the vicar 
forane with a beautiful precision: " ... praeter facultates iure particulari ei 
legitime tributas, officium et ius est ... " Particular law cannot attribute fac-
ulties to it that alter the mission of the vicar forane; and the vicar forane, 
in turn, cannot give his faculties an interpretation so extensive that his 
acts become unlawful. He must situate himself within the framework of 
the law and act in conformance therewith. 

The Code puts the pastoral aspect in the first position: "actionem 
pastoralem in vicariatu communem promovendi et coordinandi" (§ 1, 1 °). 

Presbyteral communion is part of the apostolic function. The rela
tionships of fraternity and friendship among the priests of the vicariate are 
a great help to the spiritual life of each one of them, but they must be 
placed at the service of the Kingdom of God. The task of the vicar forane 
is the promotion and coordination of common pastoral activity. This 
makes the isolated action of the parish to be considered as a concept of 
absurd autonomy, and fosters the study and putting into practice of com
mon programs in which the capacities and competencies of each person 
are increased in a broader vision. 

The initiative for the projects is not exclusive to the vicar forane, but 
in every case their coordination falls to him: it is his responsibility. 

2. The second function is that of vigilance: "prospiciendi ut clerici 
sui districtus vitam ducant proprio statui congruam atque officiis suis dili
genter satisfaciant" (§ 1, 2°). It is the paternal presence of the bishop that 
is brought close through the vicar forane. The priest is not alone; he is not 
abandoned to himself and neither is his spiritual life nor his ministry. 

It is a vigilance that is not primarily for inspection, but for support. It 
is a fundamental duty of every priest to live according to the regula cleri
corum that the system of law, in its various articulations, proposes. But 
subjective conditions or objective circumstances can create difficulties 
that the help of a close brother encourages him to overcome. Pastoral 
charity must encourage the apostolic action of the priesthood, but dis
couragements and crises can also compromise their effectiveness in this 
aspect: no doubt there is room for the help of the vicar forane. 

Vigilance must be translated into promotional activity: no. 3 of § 1 of 
this canon prescribes it. 

All the essential aspects of ordinary pastoral activity are entrusted to 
the supervision of the vicar forane, so that it is implemented in practice: 
that the liturgical prescriptions are observed in the celebration of sacred 
functions; that the decorum and cleanliness of the church and the sacred 
objects and adornments are assured; and that very special care is taken in 
the celebration of the Holy Eucharist and in the custody of the Most Holy 
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Sacrament. In this regard it is advisable to recall the statement with which 
the universal legislator has provided discipline for the celebration and 
custody of the Holy Eucharist in book IV of the Code (cf. cc. 897-994). 

Care must also be taken that the parochial registers are duly entered 
and diligently safeguarded ( cf. c. 535), the ecclesiastical property is dili
gent ly administered and the parochial house is maintained in decorous 
conditions. 

The exhortative form that the formulation of the norm adopts must 
not be slighted. It is a true and proper disciplinary disposition that speci
fies the duties of vigilance and promotion of the vicar forane. 

3. The issue of permanent formation for the clergy has gone on to be
come a current topic (cf. PDV 70-81). Paragraph 2,1 ° specifies the preoc
cupation that is incumbent upon the vicar forane in relation to the general 
knowledge of the priests in his district , at the time and in the manner pre
scribed by particular law. Canon 279 § 2 mentions lectures, classes and 
theological meetings, aimed at not leaving the priest lacking in the cultural 
patrimony that makes him a man of his time, capable of a current dialog 
with a man of any age. 

Pastores dabo vobis 76: "Permanent or ongoing formation, precisely 
because it is "permanent," should always be a part of the priest's life. In 
every phase and condition of his life, at every level of responsibility he has 
in the Church, he is undergoing formation. Clearly then, the possibilities 
for formation and the different kinds of formation are connected with the 
variety of ages, conditions of life and duties one finds among priests." 

The vicarious level is the most suitable to give cultural experiences a 
correspondence to the exigencies of the local priesthood. It can also be 
useful to organize a library in the vicarial see, with books and magazines 
for common use. 

4. Beyond culture, there is spiritual life. Paragraph 2,2° possesses a 
singular profundity of content and perspectives. It is the duty (curet) of 
the vicar forane to ensure that the priests have all the necessary, useful 
means for their spiritual progress. The canonical discipline ( cf. cc. 276 
and 277) and the ascetic tradition of the Church have fixed several central 
points that foster and nourish the most intimate communion with Christ 
with daily, monthly and annual intervals. The first and most responsible 
person in this purview continues to be the individual priest. Nevertheless, 
there are means of help that need a certain organization: for example, spir
itual retreats and spiritual exercises, which the individual cannot provide 
by himself. 

No less important is the duty of the vicar forane of solicitously help
ing priests who find themselves in special difficulties or overwhelmed by 
problems. We find here a specific dimension of the priestly fraternity. The 
priest who is going through moments of trial is not left alone. Besides the 
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warmth of friendship, it is always very comforting in those circumstances 
the due presence of a brother who draws near to share the trials and tribu
lations and to find together a way out. It is a mission that enormously en
nobles the office of vicar forane. 

5. The third paragraph of this canon addresses the case of grave sick
ness and death of the parish priest of a district. One author1 rightly notes 
that other priests in addition to parish priests exist in a vicariate, and the 
vicar forane ought to take charge of everyone. The CIC repeats in this 
point the norm of c. 477 § 3 of the CIC/1917. 

During serious illnesses the person must be assured of all the spiri
tual and material aids necessary in his situation. In cases of death, the 
vicar forane will see to it that the funeral is worthily celebrated. 

The legislator probably fixed his attention only on the parish priests, 
because he immediately goes on to prescribe that the vicar forane provide 
that while the parish priest is ill, or when he dies, the parochial books and 
documents must not be lost or taken from their places, nor the sacred ob
jects and adornments. That is, it aims at the fair concern of protecting the 
patrimony of the parish against distractions and theft in the period of inac
tivity of the parish priest. 

6. The last prescription established in § 4 refers to the obligation of 
the vicar forane of visiting the parishes in the vicariate, a visit that makes 
possible direct contact with the people, environments, structures, and al
lows him to know how the people behave, the state of preservation of the 
buildings, and how the institutions are functioning, the liturgy being cele
brated, the catechesis being transmitted and the registers being kept. 

This visit cannot be done exclusively in terms of friendship or cour
tesy, because by its own nature it has a character of inspection, and only 
thus does it respond to its purpose. 

7. Canon 449 of the CIC/1917 prescribed the annual report of the 
vicar forane to the bishop to illustrate the positive and negative aspects of 
his vicariate. Such a norm has not been incorporated into the present CIC 
because it forms a part of the aspects referred to in particular law. It can 
be considered, on general lines, that bet ween the vicar forane and the 
bishop there should exist a very close relationship, based on the esteem 
that the bishop has expressed to him in the act of his appointment. 

Therefore, it is necessary that there be meetings between both to 
carry out assessments and consultations. The bishop must consult the 
vicar forane in the case of appointment of a parish priest for a parish in his 
vicariate (c. 524); however, the consultation is facultative for the appoint
ment of the assistant priest (c. 547). Moreover, c. 463 § 1,7° provides for 
the vicar forane the duty-right of participating in the diocesan synod. 

1. F. URSO, "I vicari foranei," in La parrocchia e le sue strutture (Bologna 1987), p. 173. 
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It is very useful to put on the schedule of diocesan projects collegial 
meetings of the vicars forane and the bishop to examine the situation of 
the diocese. All this sustains and supports the figure and mission of the 
vicar forane, and makes possible for the bishop a specific evaluation of 
the state of the diocese. 

8. In cc. 553-555 two characteristic considerations of the CIC are 
confirmed: the primacy of the person and the principle of subsidiarity. In 
effect, the relationship of the vicar forane with the priests in the vicariate 
occupy a prominent position. But we cannot overlook a gap that must be 
filled by particular law: the presence of the permanent deacons is not 
mentioned and, with marked clericalism, nothing is said of the relation
ship of the vicar forane with the lay faithful and with the various forms for 
an apostolate that involve all the members of the Christian community. 
The same would have to be stated respecting the faithful with a special 
consecration. 

Many purviews are referred to the particular regulations: the rela
tionship of the vicar forane with the diocesan presbyteral council and with 
the diocesan pastoral council. Nothing has been provided regarding the 
prominence and importance of the "college" (is it a college?) of vicars 
forane, though it might be so in a purely consultative function. 

My conviction is that the Code of 1983, in these three canons, has not 
incorporated all the richness of perspectives opened by the pastoral direc
tory for bishops (DPMB). Ample room remains for the creativity and ini
tiative of each vicar forane. No doubt, it is an important office within the 
diocesan structure, on which depends in great measure the communion 
between the people and the effectiveness of the apostolate. 
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Tit. III. Ch. VIII. Art. 1 .  Rectors of Churches 

CAPUT VIII 
De ecclesiarum recoribus et de cappellanis 

ART. I 
De ecclesiarum recoribus 

CHAPTER VIII 
Rectors of Churches and Chaplains 

ART. l 
Rectors of Churches 

e. 556 

Eeclesiarum reetores hie intelleguntur saeerdotes, qui
bus eura demandatur alieuius eeclesiae, quae nee sit pa
roecialis nee eapitularis, nee adnexa domui eommunitatis 
religiosae ant soeietatis vitae apostolieae, quae in eadem 
officia eelebret. 

Rectors of churches are here understood to be priests to whom is en
trusted the care of some church which is neither a parochial nor a capitu
lar church, nor a church attached to the house of a religious community or 
a society of apostolic life which holds services in it. 

SOURCES: c. 479 

CROSS REFERENCES: cc. 1214, 1215, 1230, 1232 § 2 

C OMME NTARY ------

Roch Page 

l. Introduction: rectors of churches 

The simple term "rector" makes reference either to a role of the re
sponsible person or to a function of management. The Code also speaks of 
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a rector of the seminary (cf. e.g., 261 §§ 1-2) and of a rector of the univer
sity ( C. 833, 7°). 

If the expression rector ecclesiae, rector of the church, is applied in a 
specific sense, as it is employed in this part and especially in c. 556, it 
gives rise to the thought that in other parts of the Code1 the same expres
sion2 encompasses the parish priest and the rector of the church. Never
theless, the term "rector" applied to the parish priest is not found in the 
part of the Code that is devoted to it, as was the case in the CIC/1917. 

The history of the texts that refer to the rectors of churches does not 
reveal facts of special import in the evolution of any of the uses of the 
term, with respect to the model that for the majority of them was the for
mulation of the CIC/1917. Nevertheless, it is necessary to mention that the 
decision to resend the statement of the chaplain to the schema regarding 
consecrated life-where the schema of 1977 had incorporated it from the 
CIC/1917-finally led to the decision ex officio of the commission for the 
revision of the Code3 to add norms regarding chaplains to close the last 
chapter about the internal organization of the particular churches. 

It does not seem that the members of the commission for the revi
sion of the Code had debated the advisability of dealing with chaplains, 
since chaplains have more in common with parish priests, both of whom 
have entrusted faithful, inasmuch as a church is first and foremost en
trusted to the rectors. 

The article regarding the rectors of the churches contains eight can
ons, which determine their nature, the competent authority to designate 
them, their functions, obligations, and revocation. Let us look at the first 
of them. 

2. The nature 

This canon briefly explains what rectors are and what the churches 
entrusted to them are not. The rectors are priests, and the churches that 
are entrusted to them are neither parochial, nor capitular; they are not "at
tached"4 to the house of a religious community or society of apostolic life 
where those functions are celebrated. 

1. Dealt with in c. 764: "priests and deacons, with the at least presumed consent of the 
rector of a church, have the faculty to preach everywhere . . .  "; and c. 903: "A priest is to be 
permitted to celebrate the Eucharist, even if he is not known to the rector of the church . . . .  " 

2. On the other hand, the French have translated this expression, "rector of the church." 
3. Comm. 14 (1982), p. 230. 
4. The Latin text says, "adnexa," and the French translation in this place uses the 

expression "attachee" while the same word in c. 570 is translated as "annexee," which is 
more precise. 
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Like every priest, the rector of the church participates in the priest
hood of Christ, exercising the triple function of teaching, sanctifying and 
governing. Nevertheless, he does not exercise this triple function with re
spect to a specific community of faithful, as does the parish priest. What is 
entrusted to him primarily is not a community, but a church, which c. 1214 
describes as "a sacred building intended for divine worship to which the 
faithful have right of access for the exercise, especially the public exer
cise, of divine worship." 

Though the pastoral service for the faithful who go to church is, evi
dently, included in the function of the rector of the church, this function 
continues to be oriented especially to the care of the place of worship, 
with an administrative nuance. The rector of the church is not a proper 
pastor, as are the parish priest (cf. c. 515 § 1) and the priest to whom is en
trusted a quasi-parish (cf. c. 616 § 1). To continue the comparison, the 
mission of the parish priest is defined in the Code with reference to a com
munity of faithful, while the mission of the rector is conceived of princi
pally with reference to the sacred building that is entrusted to him, and 
secondarily with reference to the faithful who frequent it. 

The church entrusted to a rector is not a parochial church. A paro
chial church is the place of worship for a specific community of faithful, 
with its own baptismal font. It is the place of congregation for the commu
nity that celebrates there the great human and Christian occurrences of 
their existence. The parochial church forms a part of the material patri
mony of the parish, a public juridical person. 

The rectoral church is rather a place of worship for visitors, with re
spect to the parochial church. Usually, visiting faithful are offered the li
turgical celebrations that are not susceptible to being in conflict with 
those that every parish offers, like the Holy Eucharist, reconciliation, the 
Word. In general, the shrines, to which "with the approval of the local Or
dinary, is by reason of special devotion frequented by the faithful as pil
grims" (c. 1230), are churches entrusted to a rector,5 according to the 
meaning of c. 1232 § 2. "The statutes of a shrine are to determine princi
pally its purpose, the authority of the rector ... " This is so, unless a shrine 
is at the same time a parochial church or attached to the house of a reli
gious community or of an SAL where all the functions are celebrated. 

The capitular church, which is entrusted to a chapter of canons, 6 is 
under the responsibility of the juridical person that constitutes the chap
ter, whose statutes must determine how, in practice, chrch services will be 
handled. If the capitular church is at the same time a parochial church, a 

5. Cf. VERMEERSCH-CREUSEN, Epitome juris canonici, t. I (Rome 1963), p. 468. 
6. Cf. R. PAGE, Les Eglises particulieres, t. I: Leur structures de gouvernement selon le 

code de droit canonique de 1983 (Montreal 1985), pp. 179-181. 
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priest should be appointed parish priest "whether chosen from the chap
ter or not" (c. 510 § 2). 

Finally, the church entrusted to a rector is distinguished from a 
church attached to the house of a religious community or of an SAL where 
all the functions are celebrated. The churches attached to such houses 
are, nevertheless, subject to the diocesan bishop by virtue of other dispo
sitions. 7 The shrines whose "custody" is entrusted to a religious commu
nity may or may not be considered churches attached to the houses of a 
community, as the case may be. The same must be said with respect to the 
churches which are not shrines in the sense of c. 1230: they may belong to 
a religious institute or an SAL, or else they may simply be entrusted to one 
or the other. 

7. Cf. cc. 1215 § 3; 678 § 1 ;  738 § 2. 

1408 



PAGE 

557 

Tit. III. Ch. VIII. Art. 1 .  Rectors of Churches c. 557 

§ 1.  Ecclesiae rector libere nominatur ab Episcopo dioe
cesano, salvo iure eligendi aut praesentandi, si cui 
legitime competat; quo in casu Episcopi dioecesani 
est rectorem confirmare vel instituere. 

§ 2.  Etiam si ecclesia pertineat ad aliquod clericale insti
tutum religiosum iuris pontificii, Episcopo dioece
sano competit rectorem a Superiore praesentatum 
instituere. 

§ 3. Rector ecclesiae, quae coniuncta sit cum seminario 
aliove collegio quod a clericis regitur, est rector 
seminarii vel collegii, nisi aliter Episcopus dioecesa
nus constituerit. 

§ 1. The rector of a church is freely appointed by the diocesan bishop, 
without prejudice to a right of election or presentation to which 
someone may lawfully have claim: in which case the diocesan bishop 
has the right to confirm or to appoint the rector. 

§ 2. Even if the church belongs to some clerical religious institute of pon
tifical right, it is for the diocesan bishop to appoint the rector pre
sented by the Superior. 

§ 3. The rector of a church which is attached to a seminary or to a college 
governed by clerics, is the rector of the seminary or college, unless 
the diocesan bishop has determined otherwise. 

SOURCES: § 1: c. 480 § 1 
§ 2: C. 480 § 2 
§ 3: C. 480 § 3 

CROSS REFERENCES: cc. 157, 158-183, 260-262, 683 § 1 

COMME NTARY 

Roch Page 

Free conferral of office by the diocesan bishop constitutes the ordi
nary manner of designating the rector of the church, who does not have 
the stability in his office that the parish priest has, since he does not have 
people entrusted to him. To free appointment by the diocesan bishop cor
responds free revocation of which c. 563 speaks: they are two typical acts 
of the decision ad nutum. 
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The text does not specify any procedure prior to the appointment of 
the rector, and it does not speak of any of the qualities that the designate 
must possess. Regarding the procedure, it will be a wise measure for the 
bishop to consult at least the parish priest of the parish in which the 
church that has to be provided a rector is located, or else also follow the 
provisions of c. 524, which at the same time deals with the qualities re
quired of a pastor. Although those qualities can be appreciably different 
from those that are required of future parish priests, the criteria that serve 
the bishop for the designation of parish priests can guide him in the desig
nation of rectors of the churches. In any case, and given the primary func
tion of a rector of the church, the candidate should have a certain 
understanding of administration. 

As in the appointment of parish priests, the bishop must respect "the 
right of election or presentation that someone might have." The right of 
election can correspond to a brotherhood, a third order or a pious associ
ation. The right of presentation can likewise correspond to those groups 
of faithful, or also to a religious institute or an individual. In each case, it 
is for the diocesan bishop to confirm the chosen rector or to appoint who 
was presented to him. The statutes of the church, which generally will be 
erected as a juridical person since its founding, 1 will determine that right. 

The religious institutes have the right to constitute and possess a 
church (cf. c. 1215 § 3) and to elect or present the rector pursuant to the 
statutes. Though it deals with a clerical religious institute of pontifical 
right ( cf. c. 589), whose church must have a rector, the rector must be pre
sented to the diocesan bishop for his appointment. Though c. 682 § 1 al
ready establishes that it is the diocesan bishop who appoints the religious 
"on presentation by, or at least with the consent of , the competent Supe
rior," it is a matter in this case of conferring an ecclesiastical office in the 
diocese on a religious. Canon 557 § 2 confirms that this disposition is ap
plied even when the clerical religious institute that possesses the church 
is of pontifical right. 2 

The third paragraph of this canon provides that if the church is at
tached to a seminary or to another "college directed by clerics," the rector 
of the seminary or college is by law also rector of the church, "unless the 
diocesan Bishop has provided otherwise." This is easily understood, given 
the place and importance of the spiritual and liturgical dimensions in the 
formation of future priests, 3 on one hand, and the necessary coordination 
of the spiritual and doctrinal dimensions, on the other (cf. c. 224). And 

1. The church itself or the foundation would, insofar as it is a juridical person, be 
established under a set of conditions, according the terms of c. 115 § 3. 

2. Canon 678 acts as the foundation of the ordering which regulates the relationship 
between bishops and the religious when dealing with the apostolate in the dioceses. For 
example: "In directing the apostolic works of religious, diocesan bishops and religious 
Superiors must proceed by way of mutual consultation" (§ 3). 

3. Cf. c. 246 § 1 . 
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keeping the function of the rector in mind, it would not be normal that 
someone different be the rector of the church attached to the seminary.4 

Moreover, whether the seminary has a church or not, it is provided in 
c. 262 that it is exempt from parochial governance; and it is the rector or 
his delegate who "performs the function of parish priest for everyone in 
the seminary." Excepted is the provision of c. 985, which refers to the sac
ramental confession of the students, which he will not customarily hear. 

It should be noted that, since the task of the rector of the church 
does not primarily refer to a specific community of faithful or imply in 
principle jurisdictional acts, the law does not provide for a public taking 
of possession. Likewise, it does not provide for the rector making the pro
fession of faith before beginning his work However, c. 833, 6° states that 
"parish priests; the rector, professors of theology and philosophy in semi
naries ... " have the obligation to personally make the profession of faith 
"in the presence of the local Ordinary or his delegate." 

4. Cf., for example, cc. 238 § 2 and 260-262. 
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Salvo praescripto can. 262, rectori non licet functiones 
paroeciales de quibus in can. 530, nn. 1-6, in ecclesia sibi 
commissa peragere, nisi consentiente aut, si res ferat, 
delegante parocho. 

Without prejudice to can. 262, the rector of a church may not perform in 
his church the parochial functions mentioned in can. 530 nn.1-6, without 
the consent or, where the matter requires it, the delegation of the parish 
priest. 

SOURCES: cc. 462, 466 § 1, 481, 938 § 2, 1368 ; SCDS Deer. Spiritus 
Sancti Munera, 14 sep. 1946, I (AAS 38 [1946] 352); SCPF 
Resp., 4 apr. 1952 

CROSS REFERENCES: cc. 107 § 1, 1109, 1111, 1118 § 1, 1177 § 2, 1219 

COMME NTARY ------

Roch Page 

1 .  The functions of the rector of a church 

The regulation of the functions of the rector of a church begin with 
this canon. If the rector is distinguished from the parish priest in that to 
the latter is entrusted a community of faithful and to the former is en
trusted a church, it can be said without a doubt that on the subject of acts 
of worship the differences between the two are most clearly apparent. 
Canons 558 and 561, in sum, call attention to two things: the church en
trusted to a rector is situated in the territory of a parish (cf. c. 374 § 1) and 
the faithful that frequent it always have a proper pastor, who is its parish 
priest (cf. c. 107 § 1). 

The rector of a church is not the parish priest, and therefore cannot 
exercise all the acts of worship in the church that is entrusted to him. He 
can, nevertheless, perform the non-parochial ministerial functions acces
sible to every priest pursuant to the law. But it is not allowed to just any 
priest to perform in the rectoral church the functions that are accessible 
to him without authorization of the rector. 
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2. Functions which are not permitted for the rector of a church 

The provisions of this canon specify those of c. 1219, according to 
which "in the church lawfully dedicated or blessed all the acts of worship 
can be performed, without prejudice to parochial rights." Therefore, the 
rector cannot perform in the church entrusted to him the functions spe
cially entrusted to the parish priest, such as those enumerated in c. 530, 
1 ° -6°. Since that list is exhaustive, it is not left to the rector, from among 
the functions entrusted to the parish priest, more than "the more solemn 
celebration of the Eucharist on Sundays and holydays of obligation" 
( c. 530, 7°). The remaining acts of worship- preaching, the sacrament of 
penance, blessings, etc.-can be celebrated by the rector of the church, 
unless they are specifically reserved to the bishop. 

Nevertheless, the parish priest can allow the rector to do some of the 
acts enumerated in c. 530, 1 °-6° in his church. For example, he could 
allow the rector to celebrate the sacrament of the anointing of the sick. 
Funerals, whose celebration is especially reserved to the parish priest, can 
be celebrated, nonetheless, in another church without the consent of the 
parish priest. In effect, c. 1 177 § 2 provides that "any member of the faith
ful, or those in charge of the deceased person's funeral, may choose an
other church; this requires the consent of whoever is in charge of that 
church and a notification to the proper parish priest of the deceased." 

Assistance at weddings represents a special case. If a baptism can al
ways be celebrated validly by the rector without the authorization of the 
parish priest-although it would be illicit-the same does not occur with a 
marriage. Pursuant to c. 1 1 18 § 1 ,  the parish priest can certainly authorize 
the celebration of a wedding in a non-parochial church, but for the rector 
to ask for and receive the consent of the parties in the name of the 
Church, he needs the delegation of that faculty on the part of the parish 
priest or the local ordinary, without which the marriage would be invalid 
(cf. C. 1108 § 1). 

It is necessary to make note here that in an urgent case or danger of 
death, the rector of a church can exercise various functions normally re
served to the parish priest. The law foresees several cases. For example, if 
the parochial church is situated far away, a baptism can be celebrated in 
another church ( cf. c. 859 § 2); confirmation in a case of imminent death 
(cf. c. 883, 3°); and viaticum in case of necessity (cf. c. 911  § 2). The local 
ordinary, in certain conditions, "may for the convenience of the faithful 
permit or order that a baptismal font be placed also in another church or 
oratory within the parish" ( c. 858 § 2). 

In principle, then, the rector will not perform parochial acts in his 
church. To the specific exceptions contained in the Code is added a more 
general exception, contained in c. 558. "Without prejudice to can. 262," the 
rector of a seminary is at the same time the rector of the church that could 
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be united to the latter, but as for the seminary's being exempt from paro
chial governance, it is the rector who performs the functions of parish 
priest for everyone in the seminary. He is not, strictly speaking, its parish 
priest, proper pastor, with all the obligations enumerated for a parish 
priest. He exercises his office as c. 262 states. On the other hand, that 
same canon exempts from this office that which concerns marriages and 
the sacramental confessions of the students, pursuant to c. 985. 
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Potest rector in ecclesia sibi commissa liturgicas celebra
tiones etiam sollemnes peragere, salvis legitimis funda
tionis legibus, atque dummodo de iudicio loci Ordinarii 
nullo modo ministerio paroeciali noceant. 

The rector can conduct liturgical celebrations, even solemn ones, in the 
church entrusted to him, without prejudice to the legitimate laws of a 
foundation, and on condition that in the judgement of the local Ordinary 
these celebrations do not in any way harm the parochial ministry. 

SOURCES: c. 482 

CROSS REFERENCES: cc. 1221, 1222, 1303 § 1, 2°, 1304 § 1, 1306, 1307 

COMME NTARY 

Roch Page 

The preceding canon clearly makes known that "liturgical celebra
tions, even solemn ones" encompass especially the celebration of the Holy 
Eucharist. Pursuant to c. 559, nevertheless, it is possible that the rector 
can more or less conduct liturgical celebrations in his church. In effect, 
"the legitimate laws of a foundation" must be observed and, on the other 
hand, it is necessary that the celebrations "in no way prejudice the paro
chial ministry." 

The mention of the "legitimate laws of a foundation" alludes to the 
possibility that the rectoral church has been constructed at the expense of 
a benefactor, or temporal goods have been accepted "to celebrate Masses, 
or to perform other determined ecclesiastical functions" ( c. 1303 § 1, 2°). 
None of the two cases can be done without the written permission of the 
ordinary (cf. c. 1304 § 1), and those foundations must be recorded in writ
ing ( cf. c. 1306). Those are the laws of the foundation, which must respect 
the provisions of the law to be legitimate. They have as a purpose obliga
tions whose report or list is to be displayed "in a conspicuous place, so 
that the obligations to be fulfilled are not forgotten" ( cf. c. 1307 § 1 ). 

Among the "liturgical celebrations, even solemn ones" that the rector 
can conduct in his church, there can be mentioned the ceremonies of Holy 
Week, triduum or novenas on the occasion of certain feast days, peniten
tial celebrations, adoration of the Most Holy Sacrament, special preaching 
during Lent or Advent, etc. In those cases, it is necessary that the paro
chial ministry suffer no prejudice, and that will depend on the circum
stances of locality and, sometimes, of the people. It should be noted that a 
judgment regarding the existence of a prejudice falls to the local ordinary, 
and not exclusively to the diocesan bishop. 
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Loci Ordinarius, ubi id opportunum censeat, potest rec
tori praecipere ut determinatas in ecclesia sua pro po
pulo celebret functiones etiam paroeciales, necnon ut 
ecclesia pateat certis christifidelium coetibus ibidem li
turgicas celebrationes peracturis. 

Where he considers it opportune, the local Ordinary may direct the rector 
to celebrate in his church certain functions for the people, even parochial 
functions, and also to open the church to certain groups of the faithful so 
that they may hold liturgical celebrations there. 

SOURCES: c. 483, 1 

CROSS REFERENCES: cc. 858 § 2, 859, 911 § 2 

COMME NTARY ------

Roch Page 

Although, like the parish priest, he is appointed by the diocesan 
bishop, the rector of a church exercises his office under the authority of 
the local ordinary, in contrast to what occurs in the case of the parish 
priest (cf. c. 519). Thus, at least in principle, the rector of a church can 
have a certain dependent relationship with the vicar general or with the 
episcopal vicars, besides the one with the diocesan bishop (cf. c. 134 § 2). 
Although several episcopal vicars cannot have rectors of a church under 
their jurisdiction, it continues being true that in certain dioceses, in which 
the vicars general are numerous and in which the episcopal vicars are des
ignated for a territory, sometimes it will be necessary for the bishop to de
termine which of them is competent for the rectoral churches, especially 
to ensure a certain coordination of the exercise of pastoral solicitude of 
the rector of a church with the parish priest. 

It can be true that the rector of a church is entrusted especially with 
the management of a building, rather than the care of people, but do not 
forget that that building is first and foremost a place "to which the faithful 
have a right to enter for divine worship" (cf. c. 1214). Although parochial 
jurisdiction seems to be always privileged, there are circumstances in 
which the rector of a church can receive from the ordinary a mandate to 
celebrate for the people "specific functions, even parochial functions." 
The prior Code gave as a reason ( cf. c. 483) the remoteness of a parochial 
church, such that the faithful could not go there without serious inconve
nience. 
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Always subject to the judgment of the local ordinary, the rector can 
be obliged to open the church "to specific groups of faithful so that they 
celebrate liturgical functions there." This can imply that the rector can, 
without being obligated to do so, open the church that has been entrusted 
to him to those groups of faithful, in the same way that he can reject a pe
tition on their part in that sense. If this were to occur, he could be obliged 
by the local ordinary to accede to the petition of one group of faithful as 
he might very well be obliged not to open the church to another group of 
faithful. 
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Sine rectoris aliusve legitimi superioris licentia, nemini 
licet in ecclesia Eucharistiam celebrare, sacramenta ad
ministrare aliasve sacras functiones peragere; quae li
centia danda aut deneganda est ad normam iuris. 

Without the permission of the rector or some other lawful Superior, no 
one may celebrate the Eucharist, administer the sacraments, or perform 
other sacred functions in the church. This permission is to be given or re
fused in accordance with the law. 

SOURCES: c. 484 § 1 

CROSS REFERENCES: cc. 764, 903 

COMME NTARY ------
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In his church the rector is like the parish priest in his church: there 
he is responsible for the celebration of religious services. Thus, it falls to 
him to give authorization "to celebrate the Eucharist, administer sacra
ments, or perform other sacred functions" in the church. This authoriza
tion can also be granted by "another lawful superior." He can be, evidently, 
the local ordinary. But he could also be the delegate of the rector or even, 
in certain cases, the parish priest of the place where the rectoral church is 
located. For example, if several faithful want to be married in the rectoral 
church, it will be necessary not only that the assisting minister get the nec
essary faculty from the local parish priest, but also that the parish priest 
authorize a marriage outside the parochial church (cf. c. 1118 § 1). 

The prior Code said: "sine rectoris ... licentia saltem praesumpta" 
(c. 484 § 1 CIC/1917). Does this mean that pursuant to the new Code au
thorization can no longer be presumed? This does not seem to be so, if we 
follow the meaning of the last words of c. 561: "This permission is to be 
given or refused in accordance with the law." It is very clear that the rec
tor can always require that no one celebrate a sacred function in the 
church without his authorization. Just as with the parish priest, this is also 
understood in the two following examples. 

The rector can always make use of tolerance and prudent judgment 
"by right." Thus, according to c. 903, "A priest is to be permitted to cele
brate the Eucharist, even if he is not known to the rector of the church, 
provided either that he presents commendatory letters, . . .  from his own 
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Ordinary or Superior, or that it  can be prudently judged that he is not de
barred from celebrating." Regarding the preaching of the Word, c. 764 is 
clear: "priests and deacons, with the at least presumed consent of the rec
tor of a church, have the faculty to preach everywhere ... . " Finally, the rec
tor cannot refuse the celebration in his church of "certain functions for 
the people, even parochial functions," if the local ordinary has ordered it, 
pursuant to c. 560. 
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Ecclesiae rector, sub auctoritate loci Ordinarii servatis
que legitimis statutis et iuribus quaesitis, obligatione te
netur prospiciendi ut sacrae unctiones secundum normas 
liturgicas et canonum praescripta digne in ecclesia cele
brentur, onera fideliter adimpleantur, bona diligenter ad
ministrentur, sacrae supellectilis atque aedium sacrarum 
conservationi et decori provideatur, neve quidpiam fiat 
quod sanctitati loci ac reverentiae domui Dei debitae 
quoquo modo non congruat. 

Under the authority of the local Ordinary, having observed the lawful stat
utes and respected acquired rights, the rector of a church is obliged to see 
that sacred functions are worthily celebrated in the church, in accordance 
with liturgical and canon law, that obligations are faithfully fulfilled, that 
the property is carefully administered, and that the maintenance and 
adornment of the furnishings and buildings are assured. He must also en
sure that nothing is done which is in any way unbecoming to the holiness 
of the place and to the reverence due to the house of God. 

SOURCES: c. 485 

CROSS REFERENCES: cc. 838 § 4, 846 § 1, 958, 1210, 1220, 1279 § 1, 
1299-1310 
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The rector of a church is subject to certain obligations, for which he 
is responsible to the local ordinary. The performance of those obligations 
is situated between two poles: on one hand the observance of the lawful 
statutes-what c. 559 calls "legitimate laws of a foundation"-and of ac
quired rights, and on the other hand, the provisions of universal and par
ticular law. 

Given the nature of his office, it is not surprising to find that the role 
of rector of a church is reduced to vigilance, and that this vigilance has the 
administrative order for its special purpose. Nevertheless, his first duty of 
vigilance refers to the worthiness that has to accompany the celebration 
of the sacred functions that he himself has authorized in his church. 

The worthy celebration of sacred functions accompanies the obser
vance of "liturgical norms" and "canonical dispositions." Liturgical norms 
are found in the rituals proper to each sacramental celebration and in 
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other documents for the universal Church. "The liturgical books, ap
proved by the competent authority, are to be faithfully followed in the cel
ebration of the sacraments. Accordingly, no one may on a personal 
initiative add to or omit or alter anything in those books" (c. 846 § 1). 
Moreover, "within the limits of his competence, it belongs to the diocesan 
bishop to lay down in the Church entrusted to his care, liturgical regula
tions which are binding on all" (c. 838 § 4). 

The other four obligations of the rector enumerated in the text of 
this canon especially concern the administrative and material aspect of 
his office: 

l. That obligations are faithfully fulfilled 

No doubt this text refers to the pious foundations whose administra
tion is regulated in detail by cc. 1299-1310. There must be added to these 
foundations the remaining customarily accepted obligations, like offerings 
for the celebration of Mass. Among the principles and norms that govern 
offerings for Mass (cf. cc. 945-958), a disposition exists that directly con
cerns the rector of a church, in the same way it does the parish priest: 
"The parish priest, as well as the rector of a church or other pious place in 
which Mass offerings are usually received, is to have a special book in 
which he is accurately to record the number, the intention and the offering 
of the Masses to be celebrated, and the fact of their celebration" ( c. 958 
§ 1). It falls to the ordinary "to inspect these books each year, either per
sonally or through others" ( c. 958 § 2). 

2. That the property is carefully administered 

It will have to be seen in the statutes of each church what the posi
tion of the rector is regarding the administration of property. If the church 
is a juridical person, it is probably that the rector will be its administrator, 
for pursuant to c. 1279 § 1, "the administration of ecclesiastical goods per
tains to the one with direct power of governance over the person to whom 
the goods belong," if there is not contrary provision. In such case, the rec
tor shall keep in mind cc. 1280-1288. If he is not the administrator, he has 
the obligation of seeing to it that this function is diligently performed. 

3. That the maintenance and decorum of the furnishings and 
buildings are assured 

This prescription applies the provisions of c. 1220 § 1 to the rector: 
"those responsible are to ensure that there is in churches such cleanliness 
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and ornamentation as befits the house of God, and that anything which is 
discordant with the holiness of the place is excluded." It is even suggested 
in the following paragraph that "ordinary concern for the preservation and 
appropriate means of security are to be employed to safeguard sacred and 
precious goods." 

4. That nothing is done which is in any way unbecoming to the 
holiness of the place and to the reverence due to the house of God 

Since the church is first and foremost a sacred place, in it "only those 
things are to be permitted which serve to exercise or promote worship, 
piety and religion. Anything which is discordant with the holiness of the 
place is forbidden (c. 1210). The faculty of occasionally permitting the 
church to be used otherwise than for worship-on the condition that it is 
not contrary to the sanctity of the place-falls to the ordinary. The expres
sion "ordinary" is wider than the expression, "local ordinary," and includes 
the major superiors of the clerical religious institutes of pontifical right 
and of clerical societies of pontifical right (cf. c. 134 § 1). Certainly, con
certs of sacred music can be one of those other uses. 
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Rectorem ecclesiae, etsi ab aliis electum aut praesenta
tum, loci Ordinarius ex iusta causa, pro suo prudenti ar
bitrio ab officio amovere potest, firmo praescripto can. 
682 § 2.  

For a just reason, the local Ordinary may in accordance with his prudent 
judgement remove the rector of a church from office, even if he had been 
elected or presented by others, but without prejudice to can. 682 § 2. 

SOURCES: c. 486; ES I, 32 

CROSS REFERENCES: cc. 129-195, 1732-1739 
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The most surprising element of this text is no doubt the fact that the 
rector of a church can be removed by the local ordinary, even though the 
rector is appointed by the diocesan bishop. Given that the rector exercises 
his office under the authority of the local ordinary, the ordinary is cer
tainly in the best position to ascertain a just reason leading to the rector's 
removal. Be that as it may, the diocesan bishop can reserve these cases to 
himself when he appoints vicars general and episcopal vicars (cf. c. 479). 

According to the provisions of c. 563, the rector does not have any 
stability, since he can be removed for any just reason in the judgment of 
the local ordinary. It is a matter of direct application of c. 193 § 3. On the 
other hand, in § 4 of this canon it is stated that "in order to be effective the 
decree of removal must be communicated in writing." 

The fact that he has been confirmed or appointed to the office by vir
tue of a right of election or presentation does not give the rector of a 
church greater stability. The local ordinary is not obliged to follow a spe
cific procedure to remove an elected or presented rector. 

Finally, when a rectoral church has been entrusted to a religious, if 
the local ordinary wants to remove him, c. 682 § 2 applies just as in the 
case of a parish priest who is a member of a religious institute or is incar
dinated in an SAL. This means that removal from office can be done "at 
the discretion of the authority that made the appointment, with prior no
tice given to the religious Superior; or by the religious Superior, with prior 
notice being given to the appointing authority. Neither requires the other's 
consent." 
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564 

Bk. II. Pt. II. Sect. II. Particular Churches . . .  

ART. 2 
De cappellanis 

ART. 2 
Chaplains 

TEJERO 

Cappellanus est sacerdos, cui stabili modo committitur 
cura pastoralis, saltem ex parte, alicuius communitatis 
ant peculiaris coetus christifidelium, ad normam iuris 
universalis et particularis exercenda. 

A chaplain is a priest to whom is entrusted in a stable manner the pastoral 
care, at least in part, of some community or special group of Christ's faith
ful, to be exercised in accordance with universal and particular Law. 

SOURCES: c. 698; SCCong Instr. Sollemne semper, 23 apr. 1951 (AAS 43 
[1951] 564); SCB Instr. Nemo est, 22 aug. 1969, 35-36 (AAS 
61 [1969] 632-633); DPMB 180, 183; SCB Deer. Apostolatus 
maris, 24 sep. 1977 (AAS 69 [1977] 737-746) 

CROSS REFERENCES: cc. 145 § 1, 150 

C O MME NTARY ------

Eloy Tejera 

1 .  The change in how the activities of the chaplain are viewed 

By always making very brief and dispersed references to chaplains, 
the CJC/1917 took into consideration their activities, preferably oriented 
around divine worship, by examining them in their service to religious 
houses ( c. 4 79), in the performance of pious obligations connected to lay 
chaplaincies ( c. 1412, 2°), and in their attention to dif ferent oratories 
(cc. 1191-1193), or by comparing their functions to those of the rectors of 
a church (479-486). 
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Without forgetting those liturgical functions connected to a church, 
chapel or oratory, the CIC emphasizes the pastoral scope of the chaplains 
as adaptable living parts which operate in bringing the solicitude of the 
Church to the most diverse coetus fidelium, whose specific confirmation 
demands a certain pastoral service. Thus, we have passed from a Code 
that saw the reason for being of the chaplains related to the cura alicuius 
ecclesiae (CIC/1917, c. 556), to another, which entrusts to them, in a stable 
manner, the cura pastoralis (CIC, c. 564). 

Because of the great population movements caused by the Second 
World War and by the new drawing of the political map of Europe, Pope 
Pius XII unveiled an extensive normative program of specific pastoral ac
tion to serve soldiers, prisoners, emigrants, sailors, the ill, and students, 
which, by placing them under chaplains, traced the norms where they 
should conduct their activity and stated the importance of furnishing them 
a specific pastoral formation. 1 

The first showing in favor of the inclusion in the CIC of a nucleus of 
canons relative to chaplains was done ex officio, October 20, 1981: "Hoc in 
capite ( cc. 495-502 del schema novisimo) quaedam addendae videntur 
normae de cappellanis. "2 As a consequence of this mandate, we now have 
available to us this group of canons (564-572), inserted in title The Inter
nal Ordering of Particular churches, in which chapter VIII deals with both 
Rectors of Churches and Chaplains. These canons imply a novelty of no
table importance: it is the first time that the universal law of the Church 
regulates, as common law, the activities of the chaplain. And it does so by 
establishing a minimum nucleus of faculties common to all chaplains, 
which decidedly contributes to the unitary treatment of this canonical fig
ure in the universal law of the Church. At the same time, it does so by 
making broad referral to the particular law, which allows the possibility of 
maintaining that operative agility of the chaplain, whose pastoral service 
to very diverse coetus fidelium must not be suffocated by some rigid for
mulations of the universal law. 

2. The influence of Vatican Council II and later legislation 

In line with that same pastoral dynamic, Vatican Council II insisted 
that "the forms of the apostolate should be duly adapted to the needs of 

1. Cf. SCCong, Deer., April 13, 1940, in AAS 32 (1940), pp. 280-281 ;  Convenio entre la 
Santa Sede y e l  Gobierno Espanol sobre jurisdicci6n castrense, August 5, 1950, in AAS 43 
(1951), pp. 80-86; SCCong, Instr. Sollemne semper, April 23, 1951, in AAS 43 (1951), pp. 562-
565; Prns XII, Ap. Const. Exsul Familia, August 1 ,  1952, in AAS 44 (1952), pp. 649-704; 
SCCong, Normae e tfacultates, April 2, 1954, in AAS 46 ( 1954), pp. 248-252; SAP, Deer., 
February 22, 1941,  in AAS 33 (1941) ,  p. 73; A. CRESPILLO ENGUIX, "Los eapellanes,"  in 
Excerpta e dissertationibus in lure Canonico 5 (1987), pp. 425-434. 

2. Comm. 14 (1982), p. 230. 
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the times, taking into account the human conditions, not merely spiritual 
and moral but also social, demographic and economic" (CD 17). Springing 
therefrom was that "special concern should be shown for those members 
of the faithful who, on account of their way of life are not adequately 
cared for by the ordinary pastoral ministry of the parochial clergy or are 
entirely deprived of it" (CD 18). And from there likewise came the need to 
promote pastoral methods appropriate to foster the spiritual life among 
the many mobile groups of people or those who are separated from the or
dinary pastoral dynamic. 

Before Vatican II it was the SCCong that, by seconding various pri
vate initiatives, channeled the activity of those pastoral structures by 
applying the technique of vicariousness-military vicariates-or by en
couraging, through nuncios, internuncios or special legates, the action of 
the Catholic committees of emigrants. 3 In application of the principle of 
joint responsibility of the bishops in these purviews of specialized pasto
ral activity, Vatican II observed that the need for the "Conferences of 
Bishops, and especially national conferences, should give careful consid
eration to the more important issues related to these categories. They 
should determine and provide by common agreement and united effort 
suitable means and directives to care for their spiritual needs. In doing 
this they should give due consideration especially to the norms deter
mined, or to be determined, by the Holy See, adapting them to their own 
times, places and people" (CD 18). 

The Council having been concluded, the Motu proprio Ecclesiae 
sanctae, "in order to accomplish special pastoral or missionary tasks for 
various regions or social groups requiring special assistance," specified 
that these jobs require priests "endowed of a special formation" and that 
they must "be priests of secular clergy" (ES I, 4). In Regimini ecclesiae 
universae 52 the competence to regulate the pastoral action of the chap
lains in the above-mentioned areas was attributed to the SCB, which com
petence continued to impel also the work of the Bishops' Conferences 
"directly, or through the national director or through another institution, 
taking care to choose priests prepared for this particular kind of ministry 
and to present them to the Conference of Bishops of other interested 
countries or to their institutions, so that ... they be taken in as chaplains or 
missionaries. "4 

In direct reference to the various canonical forms in which the pasto
ral services performed by chaplains for certain social groups can be 
formed, the pastoral Instruction Pastoralis migratorum cura mentions 

3. Cf. SCCong, Instr. De Vicariis Castrensibus, April 23, 1951 ,  in AAS 43 (1951), pp. 562-
565; A. VIANA, Territorialidad y personalidad en la organizaci6n eclesiastica. El caso de las 
ordinariatos militares (Pamplona 1992), pp. 65-74; 

4. SCB, Instr. De pastorali migratorum cura, no. 23 § 2, in AAS 61 (1969), p. 625. 
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the personal prelatures and parishes, the mission with care of souls, the 
simple mission, and the cooperating vicar chaplain. 5 

In the years immediately prior to the promulgation of the CIC, the 
pontifical legislation regarding chaplains referred directly to chaplains for 
soldiers, 6 emigrants, sailors, airports, transients, tourists, highways, 7 hos
pitals, 8 jails9 and students. 10 

3. The definition of chaplain in the current CIC 

The intensity with which pontifical legislation was promoting the 
pastoral service of the chaplains explains the initial attitude of the prepa
ratory Commission of the CIC: "the special norms of the Holy See must be 
obeyed concerning military chaplains and chaplains of other specific 
groups of people."11 The only suggestion made in relation to that text al
luded to the advisability that such normative disposition be included in 
the part of the schema canonum that dealt with personal parishes. 12 This 
was maintained within the logic of the CIC/1917 that, in c. 451 § 3-the ini
tial canon of chapter De parochis-said: "concerning military chaplains, 
whether they are major or minor, they must abide by the peculiar prescrip
tions of the Holy See." 

The basic concept in the canonical treatment of the chaplain is the 
cura pastoralis, which c. 564 considers to be oriented to the service "of 
some community or special group of Christ's faithful," with the evident in
tentions of accommodating, in the basic reason of the office of chaplain, a 
limited opening for all kinds of groups, endowed with a certain stability, 
which can be receiving subjects of that cura pastoralis. On the other 
hand, since not all chaplains considered in the canons that follow have 
pastoral care entrusted in the same degree, the lesser degree of their par
ticipation is alluded to, "at least in part," to encompass broadly the pur
view of the office of chaplain. 

5. Ibid., no. 16 § 3, p. 621; no. 33, pp. 630-631. 
6. Cf. A. VIANA, Territorialidad . . . , cit., pp. 92-97. 
7. Cf. PONTIFICAL COUNCIL FOR PASTORAL CARE OF MIGRANTS AND ITINERANT PEOPLES, 

circular letter "Nella sua sollecitudine," no. 1, in Enchiridion Vaticanum, VI (Bologna 1980), 
pp. 583-84. 

8. Cf. Z. COMBALfA SoLfs, "La vinculaci6njuridica del capellan en los centros hospitalarios 
publicos," in Excerpta e dissertationibus in iure canonico 6 (1988), pp. 451-517. 

9. Cf. PAUL VI, Address to the International Commission of Chaplains on European 
Prisons, October 1 1, 1972, in "Insegnamenti di Paolo VI" 10 (1973), pp. 1047ff. 

10. Cf. SCCE, Letter A deux reprises deja, July 15, 1976, in Enchiridion Vaticanum, V, 
pp. 1336-1339. 

11 .  Comm. 13 (1981), p. 150. 
12. Cf. ibid. 
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The stability with which the canon entrusts the care of souls to the 
chaplain leaves no room for doubt regarding their consideration as an ec
clesiastical office, in the sense that c. 145 § 1 defines it. Therefore, c. 564 
requires that it be a priest who receives the office of chaplain, consistent 
with the provisions of c. 150. 

The final reference of c. 564 to the provisions of the universal and 
particular law regarding chaplains is loaded with meaning. Because the 
simplicity required by these canons makes it necessary to take into con
sideration the normative texts of the Apostolic See-not included in the 
CIC-as well as the subsequent provisions that, on this point, are intended 
to be done by the particular law, on occasion it will be in agreement with 
the lawful representatives of the competent civil authority, in view of the 
agility with which this pastoral figure is conceived. 
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Nisi iure aliud caveatur aut cuidam specialia iura legi
time competant, cappellanus nominatur ab Ordinario 
loci, cui etiam pertinet praesentatum instituere aut elec
tum confirmare. 

Unless the law provides otherwise or unless special rights lawfully belong 
to someone, a chaplain is appointed by the local Ordinary, to whom also it 
belongs to appoint one who has been presented or to confirm one elected. 

SOURCES: c. 698 § 1, SCCong Instr. Sollemne semper, 23 apr. 1951, X 
(AAS 13 [1951] 564); SCB Instr. Nemo est, 22 aug. 1969, 36 
§ 2; 37 § 2 (AAS 61 [1969] 632-633); SCB Deer. Apostolatus 
maris, 24 sep. 1977, I, art. 5 (AAS 69 [1977] 737-746) 

CROSS REFERENCES: cc. 146-183, 296, 312 § 1, 317 § I, 324 § 2, 567, 
569 

COMMENTARY ------

Eloy Tejera 

l. The appointment of the chaplain 

Although this canon presents a structure simple in its appearance, 
the appointment of a chaplain, for the multiple variations in fact that con
cur in each case, is an act in which, frequently, various organs must con
cur, often distant in location, although in profound harmony of ends, 
which search for a better specific pastoral service. 

This diversity of circumstance, concurrent in the appointment to this 
office, explains the prudence with which the legislator, with respect to the 
appointment of chaplains, foresaw the puzzle of different parts estab
lished with a general character in the canonical order in relation to the 
method of proceeding in the appointment of offices (cc. 146-183). Besides 
appointments of chaplains done by free conferral by the local ordinary, 
the rights of presentation, election or postulation of those organs, commu
nities or committees determined in the law must be respected. These nec
essarily must precede the appointment, confirmation or admission that 
the local ordinary must do. 

But the extraordinary flexibility of the present canon does not refer 
only to the variety of forms of participation that can be adopted by the 
local ordinary in the appointment of chaplains, because the same canoni
cal text that contemplates those varied forms of participation opens an
other range of possible forms of appointing chaplains without that 
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participation taking place. The initial words of the canon itself, "unless the 
law provides otherwise or unless special rights lawfully belong to some
one," refer to another manner of making the appointment, different from 
those contemplated with the participation of the local ordinary. 

In effect, the decided intention with which the CIC allows for the 
adaptability of the chaplain, so that he can turn his attention to the most 
diverse pastoral tasks, is particularly consistent with the specific service 
that, in ecclesial communion, "the institutions, and communities estab
lished by the Apostolic Authority for special pastoral tasks,"1 must render. 
Because of the specific pastoral care that the pastoral structures erected 
by the Holy See must perform, like the military ordinariates and personal 
prelatures, the priests incardinated in them normally do not receive from 
the local ordinary the appointment that allows them to perform their spe
cific pastoral service. The military chaplains are appointed by their own 
ordinary2 in the same way that the priests incardinated in a personal prel
ature receive from their prelate the determination of the pastoral task in 
the service of the apostolic works of that prelature ( c. 296).3 

To suitably perceive the logic with which the above-mentioned per
sonal structures of pastoral care act when they appoint their chaplains in 
agreement with the autonomy that is proper to them in the law of the 
Church, it is important to have in mind the broad accommodation particu
lar law made by c. 564. Its definition of chaplain makes applicable, also to 
the chaplains who are not appointed by the local ordinary, the basic crite
rion established in c. 566 § 1, which says "a chaplain must be given all the 
faculties which due pastoral care demands." To which-keeping in mind 
what that same text establishes-it must be added: "besides those which 
are given by particular Law or by special delegation." 

2. The specific pastoral formation of the chaplain 

The first thing that those who perform this pastoral service need is a 
specific personal preparation, which, on occasion, is not possible to ac
quire through the ordinary channels of priestly formation. To order the ap
pointment of chaplains who have the appropriate preparation, the norms 
given by the Holy See have experienced notable changes after Vatican 
Council II. Pius XII entrusted to the SCCong the responsibility that those 
who aspire to be chaplains of emigrants or sailors have the necessary per
sonal conditions. A delegate for the work of emigration must present to 

1. CDF, Letter May 28, 1992, no. 16 in L'Osservatore Romano 15-16-VI, 1992, pp.7-9. 
2. Cf. SMC, II-VI, AAS 78 (1986), pp. 483-84; Cf. A. VIANA, Territorialidad y personalidad 

en la organizaci6n eclesiastica. El caso de las ordinariatos militares (Pamplona 1992), 
pp. 1 14-131. 

3. Cf. "Codex Iuris particularis Opus Dei," no. 50, in A. DE FUENMAY0R-V. G6MEZ-IGLESIAS
J.L. ILLANES, El itinerario juridico del Opus Dei. Historia y defensa de un carisma 
(Pamplona 1989), p. 635. 
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the SCCong the priest to be approved by it, and through a rescript, receive 
the designation of the place where he should perform his ministry. Only 
when endowed by this special mandate can the priest receive from the 
local ordinary the canonical mission to exercise the care of souls proper 
to the office entrusted to him.4 

Paul VI determined that the councils and secretariats of emigrations 
of the work for the apostolate of the sea, air and transients would remain 
attached to the SCB. 5 Currently, PCPCMIP "directs the pastoral solicitude 
of the Church towards the special needs of those who are obliged to aban
don their mother countries or completely lack one; likewise, it takes care 
to closely study the issues related to this subject. "6 This direction of pasto
ral solicitude, in this purview, is exercised by the Holy See without assum
ing now the responsibility of the specific preparation that these priests 
need, which is a task proper to the Conferences of Bishops. They "directly 
or through a national director, or by another institution, must undertake to 
choose the priests who are prepared for this particular kind of ministry 
and to present them to the Conference of Bishops of other interested na
tions or to their institutions so that ... they are accepted as chaplains or 
missionaries for emigrants. "7 Therefore, the Bishops' Conferences, and 
not the Holy See, will now give the rescript of appointment of this chap
lain, to be presented to the local ordinary, from whom the chaplain will re
ceive the canonical mission.8 At the same time, the ordinaries of the 
countries of immigration can be directed to the Bishops' Conference of 
the place of emigration by soliciting the sending of priests who are 
equipped to perform their pastoral ministry in favor of their emigrant com
patriots. 9 

It is evident that the oversight of the needs of this special group of 
faithful requires a determined action that allows the Bishops' Conference 
to deploy its own responsibilities: the designation of a delegate for this 
work or the constitution of an episcopal commission specifically dedi
cated to this purview. 10 

As it can be seen, coordination of this work of the different Confer
ences of Bishops will not always be easy. Therefore, by echoing the provi
sions of Vatican II regarding "where the nature of the apostolate demands 
this, not only the proper distribution of priests should be made easier but 
also the carrying out of special pastoral projects for the benefit of differ-

4. Cf. Prus XII, Ap. Const. Exsul Familia, August 1 ,  1952, cc. 12-13, in AAS 44 (1952), 
p. 696. 

5. Cf. REV, art. 52, in AAS 59 (1967), p. 903. 
6. Cf. PB, art. 150 § 1 .  
7 .  SCB, Instr. De pastorali migratorum cura, August 22 ,  1969, art. 23  § 2 ,  in AAS 61 

(1969), p. 625. 
8. Cf. ibid., art. 36 § 2, p. 632. 
9. Cf. ibid., art. 31 § §  1 and 2, p. 630. 

10. Cf. ibid., art. 22, p. 625. 
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ent social groups in any region or among any race in any part of the world" 
(PO 10), the SCB has opened new channels to better the preparation of the 
priests devoted to this labor of souls. "Having consulted the interested 
Conferences of Bishops or also the requirement of one of them, to assure 
spiritual service to certain particularly numerous social groups, the S. 
Congr. for bishops can erect prelatures that are composed of priests of 
secular clergy in possession of a special formation, to be subject to the 
governance of the proper prelate with proper statutes. "11 

3. Different types of chaplains in the same particular church 

Currently it is PCMIC that "works to see that in the particular chur
ches refugees and exiles, migrants, nomads, and circus workers receive ef
fective and special spiritual care, even, if necessary, by means of suitable 
pastoral structures" (PB art. 150 § 1). 

In regard to the specific ways that, in a specific diocese, the pastoral 
structures in this field can be adopted, Christus Dominus 23 states: 
"where there are believers of different rites, the bishop of that diocese 
should make provision for their spiritual needs either by providing priests 
of those rites, or special parishes, or by appointing episcopal Vicars, with 
the necessary faculties. If necessary, such a vicar may be ordained 
bishop." 

Regarding chaplains for public centers of a civil character-jails, 
hospitals, colleges, universities, etc.-the universal law does not make de
terminations regarding the procedure to follow for their appointment. The 
particular law is intended to specify the norms to follow in each case, in 
agreement with the civil authorities that must attend to the right of reli
gious attendance that the citizens have.12 

Finally, regarding the appointment of the chaplain of a public associ
ation, cc. 317 § 1 and 312 § 1 specify that the Holy See for the universal 
and international associations, the Bishops' Conference for the national 
associations, and the diocesan bishop for the diocesan associations are 
the competent authorities for the appointment of their chaplains, unless 
the respective statutes provide otherwise. The manner of procedure is dif
ferent if a private association of faithful desires a spiritual counselor, for, 
pursuant to c. 324 § 2 "it can freely choose one for itself from among the 
priests who lawfully exercise a ministry in the diocese, but the priest re
quires the confirmation of the local Ordinary." 

11 .  SCB, Instr. De pastorali migratorum cura . . . , cit., art. 16  §3, p .  621. 
12. Cf. Z. COMBALiA SOLIS, "La vinculaci6n juridica del capellan en los centros hospitalarios 

publicos," in Excerp t a  e dissertationibus in iure canonico 6 (1988), pp. 452-458; 
E. MOLANO, "La asistencia religiosa en el Derecho eclesiastico espafiol, "  in Persona y 
Derecho 1 1  (1984), pp. 21 1-244; A. VITALE, "Asistenza spirituale e Diritto del lavoro," in Il 
Diritto Ecclesiastico 90 (1979), II, pp. 374-379. 
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§ 1. Cappellanus omnibus facultatibus instructus sit 
oportet quas recta cura pastoralis requirit. Praeter 
eas quae iure particulari aut speciali delegatione 
conceduntur, cappellanus vi officii facultate gaudet 
audiendi confessiones fidelium suae curae commis
sorum, verbi Dei eis praedicandi, Viaticum et unctio
nem infirmorum administrandi necnon sacramentum 
confirmationis eis conferendi, qui in periculo mortis 
versentur. 

§ 2. In valetudinariis, carceribus et itineribus maritimis, 
cappellanus praeterea facultatem habet, his tantum 
in locis exercendam, a censuris latae sententiae non 
reservatis neque declaratis absolvendi, firmo tamen 
praescripto can. 976. 

§ 1. A chaplain must be given all the faculties which due pastoral care de
mands. Besides those which are given by particular Law or by special 
delegation, a chaplain has by virtue of his office the faculty to hear 
the confessions of the faithful entrusted to his care, to preach to them 
the word of God, to administer Viaticum and the anointing of the sick, 
and to confer the sacrament of confirmation when they are in danger 
of death. 

§ 2. In hospitals and prisons and on sea voyages, a chaplain has the fur
ther faculty to be exercised only in those places, to absolve f rom 
latae sententiae censures which are neither reserved nor declared, 
without prejudice to can. 976. 

SOURCES: § 1: SCDS Deer. Spiritus Sancti Munera, 14 sep. 1946, I 
(AAS 38 [1946] 349); SCDS Resp., 30 dee. 1946; sec Ind., 31 
aug. 1953; sec Facul. , 19 mar. 1954 (AAS 46 [1954] 415-418); 
sec Resp. , 7 iul. 1956; SCB Instr. Nemo est, 22 aug. 1969, 
V (AAS 61 [1969] 632-633); SCB Deer. Apostolatus maris, 
24 sep. 1977, II (AAS 69 [1977] 737-746) 
§ 2: SCB Deer. Apostolatus maris, 24 sep. 1977, II, art. 1, 9 
(AAS 69 [1977] 737-746) 

CROSS REFERENCES: cc. 132, 508, 530, 567-569, 630 § 1, 764, 860 § 2, 
882-888, 966-967, 882-888, 911, 921, 922, 967 
§ 3, 976, 991, 1003 § 2, 1314, 1318, 1354 § 3, 1367, 
1370 § 1, 1378 § 1, 1382 
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COMME NTARY -- - - - -

Eloy Tejera 

1 .  The faculties of the chaplain 

Paragraph 1 of this canon establishes the minimum level of faculties, 
common to all chaplains vi officii, besides the specific faculties later at
tributed to a certain kind of chaplain by other canon texts, which are not 
dealt with here. 

This is the first time in history that the universal law classifies these 
minimum faculties common to all chaplains, not found in the CJC/1917 or 
in the pontifical regulations prior to the CIC, which always stated the fac
ulties of the chaplains in specific reference to a certain kind of chaplain, 
without ever fixing a common minimum level of faculties corresponding 
to all, as § 1 of this canon does. 

This normative option is due to the content of pastoral care that the 
CIC decidedly grants to the office of chaplain, in contrast to the prior one. 
This option is formed, as a justifying criterion of this classification and an 
interpreting principle of the mens legilatoris, in these terms: "A chaplain 
must be given all the faculties which due pastoral care demands." 

From this principle, the canon provides the faculties that, by reason 
of his office correspond to every chaplain, besides those faculties that 
some determined types of chaplains can receive by the Code itself or by 
particular law or because of special delegation. Every chaplain can hear 
the confessions of the faithful entrusted to his care, preach the word of 
God to them, administer viaticum and the anointing of the sick, and also 
confer the sacrament of confirmation on those in danger of death. 

In relation to the faculty of hearing the confession of the faithful en
trusted to his care, we are dealing with one of the habitual faculties that 
c. 132 § 1 talks about, which corresponds to the chaplain vi officii and 
that can be exercised with the breadth provided in c. 967 § 3; but it is spec
ified that it be exercised, in principle, in the purview proper to the faithful 
in the care of the chaplain. 

As a consequence of the attribution of this faculty, with a general 
character, to all the chaplains, the chaplain of the house of a lay religious 
institute, mentioned in c. 567 § 2. 

With respect to the faculty of preaching the word of God to the coe
tus fidelium entrusted to him, it cannot be more consistent with the pas
toral care that is entrusted to the chaplain. Canon 764 attributes to the 
priests and deacons the faculty of preaching everywhere, as long as an act 
of the ordinary does not restrict or remove it. The faculty of the chaplain 
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is more delineated by a specific canonical mission, with the rights and du
ties that flow therefrom. 

A similar thing must be said regarding the faculty of administering 
the viaticum to the faithful and the anointing of the sick: cc. 911 and 1003 
§ 2 enable any priest to administer these in cases of need. The chaplain 
has been sent, by his office, to several specific faithful with the imperative 
mandate of providing to them these ministries. The same difference is es
tablished between the way in which c. 883, 3° , provides that any priest can 
administer the sacrament of confirmation "on danger of death" and the in
clusion of this ministry of the chaplain, when there is a danger of death, in 
the canonical mission that by his office he has received. 

It is sufficient, in comparing the faculties attributed in § 1 for all 
chaplains with those that c. 530 attributes to the parish priests, to perceive 
that, finding ourselves before two offices ordained to perform the care of 
souls, each one has its own and distinct content. But what is said of the 
chaplain, as a general rule of his office, cannot be said, in the same sense, 
of all chaplains; for some of them, like those contemplated in cc. 568 and 
569, are equivalent to parish priests and can exercise, within their own 
purview, all the parochial functions contained in c. 530. On the other hand, 
the chaplains contemplated in c. 566 § 2 have a faculty that has not been 
granted as such to parish priests. 

2. Faculty of hospital, prison and sea voyage chaplains 

In effect, § 2 of the canon attributes to the hospital, prison and 
sea voyage chaplains a specific faculty, which they can only exercise in 
their respective premises: that of absolving censures latae sententiae 
(cf. cc. 1314 and 1318) that are not reserved (cf. cc. 1354 § 3, 1367, 1370 
§ 1, 1378 § 1, 1382, 1388 § 1) or declared. 

The manner of formulating this faculty brings up several questions 
that we must clarify here. Although it is not expressly said that this abso
lution operated in the internal sacramental forum, to this purview belongs 
the faculty of absolving that these chaplains have. It is a faculty very simi
lar to that which c. 508 attributes to the canon penitentiary, which, having 
the same purpose, is exercised in reference to a broader local purview, 
like the diocese. 

In relation to the same purpose of this faculty granted to the hospi
tal, prison and sea voyage chaplains, § 2 of this canon states that they can 
"absolve from latae sententiae censures which are neither reserved nor 
declared." If we compare this expression with that of c. 976, which refers 
to every priest, with respect to a penitent who is in danger of death, we 
confirm that, in this situation, the canon's text attributes a faculty with a 
purpose notably broader than the corresponding faculty of chaplains spo-
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ken of in c. 566 § 2: every priest, in danger of death, can absolve from any 
censure or sin, without any material limitation. Can a reason be found to 
explain that greater breadth of the faculty attributed to "any priest, even 
though he lacks the faculty to hear confessions" (c. 976), with respect to 
the faculty attributed in c. 566 § 2 to the hospital, prison and sea voyage 
chaplains? 

Regarding the practical operativity of this faculty, there is no doubt 
that the chaplains mentioned in c. 566 § 2, if their faithful are in danger of 
death, can exercise the faculty of absolving with the breadth formulated in 
c. 976. This fact makes us understand that the legislator conceives of the 
faculty provided for the chaplains contemplated in c. 566 § 2 with an au
tonomous and independent operativity of the situation of danger of death 
contemplated in c. 976. Therefore, the specific faculty of the chaplains 
contemplated in c. 566 § 2 has a more limited purpose, because it operates 
over situations in fact less urgent than that of danger of death. 

Finally, it is significant that the canon does not mention, among the 
faculties of hospital chaplains, that of baptizing. Canon 860 § 2 provides 
that "baptism is not to be conferred in hospital, except in a case of neces
sity or for some other pressing pastoral reason." 
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Tit. III. Ch. VIII. Art. 2. Chaplains c. 567 

§ 1 .  Ad nominationem cappellani domus instituti reli
giosi laicalis , Ordinarius loci ne procedat, nisi con
sulto Superiore, cui ius est, audita communitate, 
quemdam sacerdotem proponere. 

§ 2. Cappellani est liturgicas functiones celebrare aut 
moderari; ipsi tamen non licet in regimine interno 
instituti sese immiscere. 

§ 1. The local Ordinary is not to proceed to the appointment of a chaplain 
to a house of a lay religious institute without consulting the Superior. 
The Superior has the right, after consulting the community, to pro
pose a particular priest. 

§ 2. It is the responsibility of the chaplain to celebrate or to direct liturgi
cal functions; he may not, however, involve himself in the internal 
governance of the institute. 

SOURCES: § 1: cc. 4 79 § 2, 529 

CROSS REFERENCES: cc. 119, 127, 147, 158, 161-163, 312, 317 §§ 1 et 2, 
324 § 2, 556, 559, 560, 561, 562, 566 § 1, 588 § 3 

COMME NTARY ------

Eloy Tejera 

This canon specifically refers to the chaplain of a house of a lay reli
gious institute that does not have, by its nature, the exercise of sacred or
ders ( c. 588 § 3) which need the services of a chaplain. 

Paragraph 1 provides the procedure for his appointment, which is 
new in respect to the CJC/1917. The CJC/1917, in c. 529, established that, 
when dealing with non-exempt lay religious, the local ordinary would ap
point a priest who should render this service. If they were exempt, it was 
for the regular superior to make that designation, and only if he were neg
ligent in acting, could the ordinary fill such deficiency. 

Coincidentally with the criterion manifested by the rough drafts of 
the canons, 1 the schema of 1980, c. 608 § 1, said: "Cappellanus domus In
stituti religiosi laicalis ab Ordinario loci nominatur." It was on expounding 
the observations ad novissimum schema, when two Fathers proposed 
with respect to the designation of this chaplain: "lib ere a sodalibus eligitur 

1. Cf. Comm. 13 (1981), p. 312. 
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dummodo ipse consentiat et Ordinarius approbet." They justified their 
proposal this way: "quia systema fuit efficax, et non apparet cur mutan
dum sit."2 

In spite of the vagueness of this formula, the advisability of the par
ticipation of the religious was accepted in the designation of their chap
lain without managing to specify the manner of that participation: 
"Propositio recipitur ad mentem, ita ut in fine § 1 addatur verba 'pro
ponente communitate' (Subintellegitur 'communitas' hierarchice ordi
nata. ). " 3 It was the schema of 1982, when the text of the present 
formulation appeared, which specified well the scope that must be given 
to the participation of the local ordinary, the religious superior and the 
community in the appointment of the chaplain. 

The religious community has the right to be consulted by its supe
rior, who has no obligation to follow the opinion of his subjects, even if it 
is unanimous; but his proposal would be invalid if he had not listened to 
the opinion of the community beforehand ( cf. c. 127 § 2, 2°). After weigh
ing the opinion of the religious, the superior has the right to propose to the 
ordinary the priest he considers most suitable, who should be appointed 
as chaplain by the local ordinary. The local ordinary cannot proceed on his 
own initiative in this appointment, unless a period of three months has 
passed from the time of the vacancy of the office ( c. 158 § 1 ). But he must 
judge the suitability of the one presented (c. 161) and act in conformance 
with the provisions of cc. 161-163. 

Very similar to this method of procedure is the one established by 
c. 317 §§  1 and 2 for the appointment of the chaplain or ecclesiastical as
sistant of a public association of faithful. Depending on whether it is a 
public association of universal ( or international) purview, national or di
ocesan ( c. 312), the confirmation of the candidate for chaplain, at the sug
gestion of the person designated by the statutory law, will fall to the Holy 
See, the Bishops' Conference or the diocesan bishop, respectively. This 
norm is also applied "for associations which members of religious insti
tutes, by apostolic privilege, establish outside their own churches or 
houses. In associations which members of religious institutes establish in 
their own church or house, the appointment or confirmation of the moder
ator and chaplain belongs to the Superior of the institute, in accordance 
with the statutes" (c. 317 § 2). 

The method of procedure is different in designating a spiritual coun
selor for a private association of faithful: it can freely choose one for itself 
from among the priests who lawfully exercise a ministry in the diocese, 
but the priest "requires the confirmation of the local Ordinary" ( c. 324 § 2). 

2. Ibid. 15  (1983), p .  76. 
3. Ibid. 
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Paragraph 2 of the present canon limits the content proper of the ac
tivity entrusted to this chaplain of a house of a lay religious institute to 
"celebrating or organizing liturgical functions." This formulation is also 
employed by cc. 556, 559, 560, 561 and 562 to express the specific activity 
of the rectors of churches. This is understandable, keeping in mind that 
the article relative to the chaplains is included in the chapter whose rubric 
states: De ecclesiarum rectoribus et de cappellanis. Nevertheless, this as
similation of the chaplains to the rectors of churches, for the liturgical 
functions that they perform, is not found in the treatment that the CIC 
gives to other kinds of chaplains, whose reason for being, according to 
what we have seen, is eminently pastoral. The classification of chaplain of 
a religious house in parallel to the rector of a church was already in the 
CJC/1917, C. 479. 

It must be asked, then, if this limitation of the chaplain of a religious 
house to liturgical functions is so strict that none of the faculties that 
c. 566 § 1 attributes, vi officii, to every chaplain do not apply because "he 
must be given all the faculties which due pastoral care demands." In our 
opinion, though the present canon does not make specific reference to 
this nucleus of faculties of every chaplain, it cannot be denied that the 
common faculties, vi officii, of every chaplain also apply to a chaplain of 
a religious house-even though, in their exercise, the criterion stated in 
§ 2 of c. 567 must be kept in mind: "he may not, however, involve himself 
in the internal governance of the institute." 
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Pro iis qui ob vitae condicionem ordinaria parochorum 
cura frui non valent, uti sunt migrantes, exsules, profugi, 
nomades, navigantes, constituantur, quatenus fieri pos
sit, cappellani. 

As far as possible, chaplains are to be appointed for those who, because of 
their condition of life, are not able to avail themselves of the ordinary care 
of parish priests, as for example, migrants, exiles, refugees, nomads and 
sea-farers. 

SOURCES: SCDS Deer. Spiritus Sancti Munera, 14 sep. 1946, I (AAS 38 
[1946] 349); SCDS Resp., 30 dee. 1946; SCCong Ind., 31 aug. 
1953; SCCong Facul., 19 mar. 1954 (AAS 46 [1954) 415-418); 
SCCong Resp., 7 iul. 1956; CD 18; ES I, 9; SCB Inst r. Nemo 
est, 22 aug. 1969, V (AAS 61 [1969] 632-633) ; SCB Deer. 
Apostolatus maris, 24 sep. 1977, II (AAS 69 [1977] 737-746) 

CROSS REFERENCES: cc. 294- 297, 369, 370, 403- 411, 515, 518 

COMME NTARY ------

Eloy Tejera 

1. This canon contemplates the need to provide, through chaplains, 
pastoral care to "those who, because of their condition of life, are not able 
to avail themselves of the ordinary care of parish priests, as for example, 
migrants, exiles, refugees, nomads and sea-farers." 

The phenomenon of migration and human mobility, besides being a 
fact of fundamental incidence in the social and cultural dynamic of our 
time, also constitutes a prism of vision which embraces the following of 
the historical development of peoples, their cultural features, their belli
cose or commercial itineraries, the laws that incorporate individuals into 
human groupings, the forms that structure populations, and the participa
tion of people in primary communities or in the ordering of societies. 
Hence, historians, on stating the explicatory considerations of the pro
gressive expansion of early Christianity, attribute a special importance to 
the phenomenon of human mobility then carried out by the parish priests, 
the military, officers of the empire, merchants and slaves, as diffusing ele
ments of the faith among their contemporaries. Later they were joined by 
populations of barbarians, invaders and protagonists of a new period in 
the history of human migrations and diffusion of the faith. 

To better understand the importance of human mobility and the dif
fusion of the faith in Christ, it must be kept in mind that migrations prior 
to the Twentieth century were not as much that of isolated individuals as 
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of human groups, people, carriers of their own structures, customs and so
cial usages. Those human groups, those people, before the Church had a 
territorial organization of the Roman Empire, were those who, having sub
stituted the worship of household lares for their faith in Christ , opened 
their houses to the local church, as witnessed in the Acts of the Apostles 
and the Pauline letters (Act 16:31-32; 18:2-3; 18:8; Rom 16:3-5; 16:10; 
16:15; 1 Cor 16:19; Phil 4:22; Col 4:15; 2 Tim 4:19). In Rome and other cit
ies, the people gave the church their basilicas, cemeteries and titles for 
the ascription of clerics to pastoral services. That is, it was the world itself 
from the local organization that constituted the social habitat of the first 
Christian pastoral organization endowed, therefore, with the operative 
adaptability that maintained the local structures in a world influenced by 
migrations , in which Roman citizenry itself was a personal condition, 
maintained in all the regions of the empire. 

It is true that canon XIII of Ancira aims to bind episcopal privilege to 
the civitas, limiting the activities of the non-citizen bishop or a prelate sub
stituting for a bishop. But this initial manifestation of territorial criteria, 
emerging also in canons IV and V of Nicea regarding ecclesiastical prov
inces and manifesting a participation in the Roman territorial administra
tion in the ecclesiastical organization subsequent to the Christianization of 
the empire, was truncated a few decades later by the barbarian invasions, 
whose civilization was not specifically made up of cities or did not main
tain Roman provincial administration. The plurality of people, existing in 
the Germanic kingdoms, also implied a plurality of juridical usage and a 
personal variety of laws, which followed the individual, like his own juridi
cal patrimony, wherever he went: Romans, Ostrogoths, Lombards, Franks, 
Byzantines, etc., populated the villages and cities of Italy, maintaining each 
people, and their own lineage, churches, clergy, liturgy, language and cus
toms. The same occurred in other Germanic kingdoms, which maintained a 
plurality of cultures, with their own bishops and with churches that bound 
their faithful together by reason of a plurality of patronages of the feudal 
lords over their followers. But where the plurality-of personal liturgical 
customs, personal juridical statutes, churches and personal monasteries
was more patent, was in Rome. Because of the plurality of people that in
habited it and because pilgrims from every part of the world converged in 
it, uninterruptedly, their spiritual care was taken over by the scholae pere
grinorum constituted close to the tomb of St. Peter-of whose existence 
we have an account since the Eighth century-which had Saxon, Lombard, 
Frank and Frisian priests as well as those from other nationalities for the 
pastoral service of their fellow countrymen. 1 

As a consequence of the territorialization of the estates that was 
begun in France and certain parts of Italy in the Ninth century, a text of 

1. Cf. J. FERRETTO, "S.S. Pio XII provvido padre degli esuli e sapiente ordinatore 
dell'assistenza spirituale agli emigranti," in Appollinaris 27 (1954), p .  327. 
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the False Decretals acknowledges this tendency of also territorializing the 
churches and parishes: "Ecclesias vero singulas singulis presbiteris dedi
mus, parroechias et cimeteria eis divisimus, et unicuique ius proprium 
habere statuimus, ita videlicet ut nullus alterius parroechiae terminos aut 
ius invadat, sed unusquisque suis terminis sit contentus. "2 Moreover, the 
False Decretals prohibited: "non ad modicam civitatem, ne vilescat nomen 
episcopi, aut alicubi, sed in honorabilem urbem titulandus et honorandus 
est. Presbiter vero ad qualemcumque locum vel ecclesiam quae in eo 
constituta est praeficiendus. "3 

In spite of these texts, falsified by the Pseudo-Isidore and attributed 
to popes of the first centuries, they exercised a great influence on the sub
sequent canon law, for the erroneous understanding of the medieval 
canonists who expressed a criterion deployed by the Church already in 
the times of the catacombs, the Italian villages and cities continue to 
maintain their variety of languages, rites and customs, which the system 
of care of souls ordered by personal and not territorial criteria used to 
conserve. The testimony of canon 9 of the Fourth Lateran Council is very 
expressive: "Quoniam in plerisque partibus intra eandem ciuitatem atque 
dioecesim permixti sunt populi diuersarum linguarum, habentes sub una 
fide uarios ritus et mores, districte precipimus ut pontifices huiusmodi 
ciuitatum siue dioecesum prouideant uiros idoneos qui, secundum diuersi
tates rituum et linguarum, diuina officia illis celebrent et ecclesiastica sac
ramenta ministrent, instruendo eos uerbo pariter et exemplo. "4 

That same system of plurality of parochial churches, connected to 
groups of faithful adhering together through personal and not territorial 
criteria, was followed in many Spanish towns and cities, which, populated 
after the Reconquest by various peoples-Franks, Gauls, Highlanders, 
Mozarabes, Portuguese and Castilians-organized their parishes in con
formance with groupings of affinity by nature, lineage or family ties. Be
cause of this, they were called personal local parishes. The progressive 
advance of local historical studies allow the assurance that this system of 
personal parishes-today known generally regarding the Mozarabes of To
ledo-was followed until the confiscations of the Twentieth century to de
termine the parishioners in San Sebastian, Vitoria, Olite, Logrono, Amedo, 
Soria, Burgos, Medina del Campo , Arevalo, Olmedo, Avila, Ayll6n, 
Pefiafiel, Sacramenia, Teruel, Daroca, Calatayud, Caceres and other Span
ish cities and towns. 

2. While the local personal parishes in Europe disappeared at the end 
of the Nineteenth century, at the same time pastoral fecundity in the 
United States was emerging, where Catholic emigrants organized their 

2. P. HINSCHIUS, Decretales pseudo-isidorianae et capitula Angilramni, (Leipzig 1863), 
photomechanical ed. 1963, p. 196. 

3. Ibid., p. 82. 
4. A. GARCIA Y GARCIA, Constitutiones Concilii quarti Cateranensis una cum 

Commentariis glossatorum (Vatican City 1981), p .  57. 
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personal parishes according to their languages or nationalities. From 
1789, when the first parish for German emigrants was erected in Philadel
phia, they grew very quickly until they had spread into all the states in 
only a half- century. The best proof of pastoral success of this kind of par
ish is that, by themselves, without sending missionaries and without other 
kinds of evangelizations, they began the development of Catholicism in 
the United States.5 

Nevertheless, a century later, also in this country, the idea was taking 
shape that parishes should be territorial. Although the linguistic or na
tional parishes continued, gradually they had to accept the consequences 
of the reception of the territory as a basic criterion of parochial delimita
tion. Perhaps the most significant consequence was that its responsibility, 
in the pastoral service of the faithful, is no longer exclusive, but cumula
tive with the territorial parish. This criterion would be established by 
Pius XII and would also apply to other purviews of pastoral care different 
from that of the emigrants. 6 

3. Moreover, it must be kept in mind that the pastoral structures for 
emigrants exceed the level of personal parishes, which frequently form a 
part of other personal structures for emigrants: ordinariates, dioceses, 
eparchies, prelatures, etc. By way of example, we indicate some of these 
structures erected in the Twentieth century. 7 

Pius X erected an ordinariate for the Catholic faithful of the Ruthe
nian rite in the United States and another in Canada. Benedict XV estab
lished the ordinariate for fugitives in Italy; Pius XI, the ordinariate for 
Slavic people in China; Pius XII, the ordinariate for the faithful of the East
ern rite in Brazil, another in France, and another in Germany for the Polish 
refugees there; and John XXIII, the ordinariate for the faithful of the East
ern rite in Argentina. 

Benedict XV erected the personal diocese of Lungro, in Calabria, for 
the faithful of the Greek rite, coming from Epiro and Albania, fugitives in 
Italy; Pius XII, the diocese in Cairo for the fugitive Maronites in Egypt; and 
Pius XI the eparchy of Piana <lei Greci in Sicily for the faithful of the Byz
antine rite. 

5. Cf. J. GARciA DE CARDENAS, Las parroquias personales (linguisticas) en la pastoral 
de la inmigraci6n en los Estados Unidos durante el siglo XIX (Rome 1991). 

6. Cf. C. SOLER, "Jurisdicci6n cumulativa," in Ius Canonicum 28 (1988), pp. 131-134. 
7. Cf. J. FERRETT0, "S.S. Pio XII . . . ," cit., pp. 328-344; M. RIZZI, "Annotationes ad decretum 

S.C. pro Ecclesia Orientali, July 27, 1954," in Apollinaris 28 (1955), pp. 210-216; A. HERMAN, 
"Adnotationes ad decretum S.C. pro Ecclesia Orientali," in Monitor Ecclesiasticus 80 (1956), 
pp. 27-30; P. T0CANEL, "Annotationes ad decretum S.C. pro Ecclesia Orientali," inApollinaris 
34 (1961), pp. 13-16; D. FALTIN, "Annotationes ad Const. Apost. de Exarchatu pro ucranianis 
in Gallia," in Apollinaris 34 (1961), pp. 275-279; C. DE CLERC, "Annotationes ad decretum 
S.C. pro Ecclesia Orientali, 19.11.1959," in Apollinaris 35 (1962), pp. 22-24. 
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The erection of exarchates has been more common: four for the Ru
thenian rite in Canada and another in Germany; ones for the Ukrainians in 
Canada, the United States, Brazil, Australia and Great Britain; and one in 
France, for the Armenians. John Paul II has constituted, among others, an 
exarchate for the Byzantines of Melchite rite in Canada and two for the Ar
menians in America. 

4. In intimate relationship with these personal structures, which 
have the capacity to send priests on canonical mission for the care of 
souls of their own faithful, are the seminaries or colleges for the formation 
of the priests incardinated in these structures. Pius X addressed the Arch
bishop of New York regarding the foundation of a seminary for the chil
dren of Italian emigrants. He founded the college of priests for Italian 
emigrants, which, in 1920 began its work entrusted to the prelate for Ital
ian emigrations. Benedict XV instituted in the monastery of Grottafer
rata-shortly after erected as the abbey nullius-a seminary for the 
children of Italo-Greek emigrants and wrote to the Archbishop of Balti
more regarding a seminary for Mexicans in the United States. Pius XI 
founded a seminary for Russians in Rome. The Ukrainians even have two 
seminaries in Rome, and several also have been founded in different coun
tries by the mission of Poland for its emigrants. John Paul II has erected 
seminaries of the Armenian rite in Latin America, Canada and the United 
States, and another of the Byzantine rite in the United States. 

As can be seen, there are many pastoral structures for emigrants that 
must be kept in mind for the correct understanding of the chaplain for em
igrants and of the importance of his office. Many times it will be the local 
ordinary who assigns the canonical mission to the chaplain for emigrants; 
but only the initiatives for support existing in the country of origin will 
allow the availability of chaplains trained to harmonize deeply with the 
mentality and typical needs of those faithful. On the other hand, the local 
church, where the emigrants live, has to put into play such varied re
courses, according to situation, such as the possible appointment of an 
auxiliary bishop for emigrants, the erection of personal parishes, the ap
pointment of missionaries with care of souls, and the appointment of 
chaplains. The exercise of an office with the care of souls is similar to the 
office of the parish priests, whose faithful are identified by personal crite
ria of language, nationality or rite, and whose jurisdiction in many cases, 
is cumulative with the parishes or territorial dioceses of the country 
where they live. 8 

8. Cf. SCB, Instr. De pastorali migratorum cura, August 22, 1969, art. 23 § 2, in AAS 61 
(1969), p .  625; A. SOBCZAK, Las parroquias personales para las emigrantes en el Derecho 
universal de la Iglesia latina, pro manuscripto, Pamplona 1993; V. DE PAOLIS, "La mobilita 
umana e il nuovo Codice di Diritto Canonico, "  in On the Move 45 (1985), pp. 37-58; 
A. PEROTTI, "Assistance pastorale des migrantes," in Monitor Ecclesiasticus 95 (1970), 
pp. 46-60; J. SANCHIS, "La pastorale dovuta ai migranti ed agli itineranti (Aspetti giuridici 
fondamentali) , "  in Fide lium Jura 3 (1993), pp. 451-494. 
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569 Cappellani militum legibus specialibus reguntur. 

Chaplains to the armed forces are governed by special laws. 

SOURCES: c. 451 § 3; SCDS Resp., 8 oct. 1943; SCCong Instr. Sollemne 
semper, 23 apr. 1951 (AAS 43 [1951] 564); SCCong Instr. Di
vinum persequens, 2 iun. 1951 (AAS 43 [1951] 565-566); 
SCR Instr. Sacrorum Administri, 2 feb. 1955 (AAS 47 [1955] 
93-97); SCCong Instr. Per instructionem, 20 oct. 1956 (AAS 
49 [1957] 150-163); SCCong Deer. Ad Sacra Limina, 28 feb. 
1959 (AAS 51 [1959] 274); SCCong Deer. Sacramentum 
Poenitentiae, 27 nov. 1960 (AAS 53 [1961] 49-50) 

CROSS REFERENCES: cc. 294-297, 369-370, 515, 518 

C OMME NTARY 

Eloy Tejera 

Implied in the military profession are several very special life cir
cumstances which make the performance and reception of ordinary pasto
ral services difficult. Thus, it is understandable that the chaplains to the 
armed forces have conducted for centuries a specialized pastoral service. 
Nonetheless, this canon does not state the proper features of canonical 
governance of pastoral care of the military, so as not to change the prior 
usages of the particular churches in the various countries. Therefore, in 
line with c. 451 § 3 of the CJC/1917, c. 569 refers this subject to the corre
sponding special laws. 

On April 21, 1986, after the promulgation of the CIC, John Paul II 
gave the general norms regarding the military ecclesiastical structures in 
each of the countries to which previously had been given a prelate with 
faculties suitable to his office.1 It is the first intention of these norms to 
make them consistent with the road opened by Vatican Council II (PO 10) 
"regarding the initiatives most apt to accomplish special pastoral works. "2 

In agreement with that end, the previously called military vicariates 
went on to be denominated now military ordinariates and, "juridically 

1. Cf. SMC; A. VIANA, Territorialidad y personalidad en la organizaci6n eclesidstica. El 
caso de las ordinariatos militares (Pamplona 1992); J. ACHACOSO BLANCO, Los Vicariatos 
Castrenses (su naturaleza en el pasado y en el presente), "Excerpta e dissertationibus in 
lure Canonico" 5 (1987), pp. 173-243. 

2. SMC, preface, p. 482. 
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similar to the dioceses, they are special ecclesiastical circumscriptions 
that are governed by the proper statutes established by the Apostolic 
See. "3 Their own ordinary presides as pastor, normally invested with epis
copal rank, over this circumscription, and is freely appointed by the Su
preme Pontif f ,  or he installs or confirms the ordinary who has been 
lawfully designated.4 

The jurisdiction of the military ordinary is personal, ordinary, proper 
and cumulative with that of the diocesan bishop in whose diocese each of 
the faithful has a domicile, even though the military quarters and sites are 
subject primarily and principally to the jurisdiction of the military ordi
nary. 5 

The secular priests or religious form the priesthood of the military 
ordinariate, who, endowed with the relevant qualities to carry out well 
this special pastoral work, perform an office in the military ordinariate 
with the consent of their ordinary. For the spiritual and specific pastoral 
formation of its priests, the military ordinary can erect their own seminary 
and confer orders upon its students of the ordinariate as well as incardi
nate other clerics into it. 6 

The chaplains to the armed forces, within their own purview, have 
the rights and duties of parish priests and exercise their functions, cumu
latively with the territorial parish priests, over the faithful assigned to 
them, as long as they are soldiers or are attached to the armed forces, or 
are those who live in the houses of the military families, frequent military 
institutes, live in military hospitals or render services therein. 7 

3. Ibid., art. 1 § 1 ,  p .  482 . 
4. Cf. ibid., art. 1 §§ 1-2, p. 482 . 
5. Cf. ibid., arts. 4 and 5, p. 483. 
6. Cf. ibid., art. 6, pp. 483-484. 
7. Cf. ibid., arts. 7 and 10, pp. 484-485. 
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Tit. III. Ch. VIII. Art. 2. Chaplains c. 570 

Si communitatis aut coetus sedi adnexa est ecclesia non 
paroecialis, cappellanus sit rector ipsius ecclesiae, nisi 
cura communitatis aut ecclesiae aliud exigat. 

If a non-parochial church is attached to an establishment of a community 
or group, the rector of the church is to be the chaplain, unless the care of 
the community or of the church requires otherwise. 

SOURCES: 

CROSS REFERENCES: cc. 556-563, 567 § 2 

C OMME NTARY 

Eloy Tejera 

The provision of this canon, which establishes a criterion of conflu
ence of the functions of chaplain and rector in one priest and in one 
church, is very consistent with the principle of not multiplying ministers 
to perform functions that, in fact, lack a sufficient reason for diversifica
tion. This principle of economy of functions in the situation contemplated 
by the canon acquires a greater meaning by keeping in mind that the chap
lain of a community, pursuant to c. 567 § 2, corresponds to celebrating or 
directing liturgical functions, but not to meddling in the internal gover
nance of the institute. This accents more the affinity of functions of the 
chaplain and the rector in the case that the canon contemplates. 
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In exercitio sui pastoralis muneris, cappellanus debitam 
cum parocho servet coniunctionem. 

In the exercise of his pastoral office a chaplain is to maintain the due rela
tionship with the parish priest. 

SOURCES: SCDS Resp., 8 oct. 1943; sec Instr. Sollemne semper, 23 apr. 
1951 X (AAS 43 [1951] 564); CD 43; SCB Deer. Apostolatus 
maris, 24 sep. 1977, I, art. 5 (AAS 69 [1977] 737-746) 

CROSS REFERENCES: cc. 519, 528-537 

C O MME NTARY ------

Eloy Tejera 

With the CJ C's having emphasized the pastoral scope of the office of 
chaplain-as an especially nimble tool to bring the solicitude of the 
Church to the most diverse groups of faithful that require a specialized 
pastoral service-the union of the chaplain with the parish priest becomes 
even more necessary. This union cannot be situated uniquely in the sub
jective purview of a mutual relationship of colleagues. It is necessary that 
both exchange information regarding people, goals and pastoral methods, 
keeping in mind that the present law often contemplates the pastoral re
sponsibility of both as one competence of a cumulative character, which is 
required of those who search for the same end. 
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Tit. III. Ch. VIII. Art. 2. Chaplains c. 572 

Quod attinet ad amotionem cappellani, servetur praes
criptum can. 563. 

In regard to the removal of a chaplain, the provisions of can. 563 are to be 
observed. 

SOURCES: c. 486; ES I, 32 

CROSS REFERENCES: cc. 192-195, 563, 682 § 2, 1732-1752 

COMME NTARY 

Eloy Tejera 

The reference to c. 563 made by this canon as a norm to keep in mind 
in relation to the removal of a chaplain can be broadened by keeping in 
mind cc. 192-195 regarding removal f rom an ecclesiastical office and oth
ers derived therefrom. 

Canon 563, which is limited to stating that the removal must be done 
for a just reason and according to the prudent judgment of the local ordi
nary, has to be completed pursuant to c. 193 § 1: "No one may be removed 
from an office which is conferred on a person for an indeterminate time, ex
cept for grave reasons and in accordance with the procedure defined by law" 
and further keeping in mind that "this also applies to the removal from of
fice before time of a person on whom an office is conferred for a determinate 
time" ( c. 193 § 2). 

Regarding the procedure to follow in the removal of a chaplain, what 
appears to be most similar, by reason of the subject, among the provisions 
of the CIC, is what is regulated by cc. 17 40-1752 regarding the removal 
and transfer of parish priests. In any case, since c. 192 says that the re
moval from an ecclesiastical office must be done by a lawful decree issued 
by the competent authority-which, pursuant to c. 193 § 4, must be in 
writing for it to have legal effect-recourse against this decree is the same 
recourse against administrative decrees, which is considered in cc. 1732-
1739. 

Likewise, it must be remembered, regarding the removal of a chap
lain, that if this office was provided for his sustenance, the competent au
thority that issues the dec ree  for removal must take care that his 
sustenance is provided for a suitable time (c. 195). But this provision is 
not applicable to the cases of removal by the law itself, which is consid
ered in c. 194. 
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PARS III 
De institutis vitae consecratae et de 

societatibus vitae apostolicae 

SECTIO I 

De institutis vitae consecratae 

SECTIO II 

De societatibus vitae apostolicae 

PART III 
Institutes of Consecrated Life and Societies 

of Apostolic Life 

SECTION I 
Institutes of Consecrated Life 

SECTION II 
Societies of Apostolic Life 

------- INTRODUCTION ------

Tomas Rincon-Perez 

Part III covers two large sections of two different canonical realities: 
first, the ICLs, whose common denominator is the profession of the evan
gelical counsels of poverty, chastity, and obedience through vows or other 
sacred bonds; and second, the SALs, which, since they do not make a pub
lic profession of the evangelical counsels, lack an element essential for 
being structured as ICLs. These differences were ultimately the reason 
that called for the regulation of these societies in separate sections. It is 
well known that, in the revision of the Code, under the generic title "Insti
tutes of Consecrated Life," there are three kinds of societies: religious in
stitutes, secular institutes, and societies of apostolic life. Quite correctly, 
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the legislator finally chose to regulate the last two in a separate section, 
thus avoiding the confusion that would have been caused by identifying 
consecrated life with the societies that do not make a public profession of 
the evangelical counsels. This separation is not an obstacle because they 
are similar laws, however, which thus justifies their treatment within this 
part III. All in all, this deals with the old societies of common life without 
vows that were also regulated in the CIC/1917 in the context of religious 
life. 

In the recent reform of the Roman Curia carried out by the Constitu
tion Pastor Bonus of June 28, 1988, the old Congregation of Religious and 
Secular Institutes came to be called by the same terms as those of the 
hearing under which all this part III is framed: the Congregation for Insti
tutes of Consecrated Life and Societies of Apostolic Life. Its set purpose, 
consequently, is to promote and regulate the practice of the evangelical 
counsels as they are already being observed in the religious and secular 
ICLs, and at the same time, the activities of the SALs. 

An issue that was the object of considerable attention in the codify
ing work cannot be overlooked in the comprehensive analysis of part III. 
We refer to the legislator's choice of the systematic placement of all this 
material and his reason for doing so. This leads us to investigate the eccle
siastical scope of this within the context of the Code, in which the distinct 
components of the people of God are contemplated. 

It is well known from the schemata prior to the final version (includ
ing the 1980 schema) that this third part contained the entire associative 
ecclesial phenomenon. Hence, the general title "De consociationibus in 
Ecclesia" comprised three sections: religious and secular consecrated life, 
the societies of apostolic life, and other associations of the faithful. But fi
nally the criterion was adopted to distinguish systematically the associa
tions of the faithful, which are regulated in part I of book II and the 
associated phenomena of a consecrated and similar nature which make up 
part III. The adoption of this last systematic criterion seems on all ac
counts to be correct if it is kept in mind the great differences (as seen 
from any point of view) between a mere association of faithful and a reli
gious association. Though perhaps only for historical reasons, it would 
have not been appropriate to put the two associative phenomena on the 
same level. 

But the basic question lies in finding out whether the position that 
the religious institutes, the secular institutes, and the societies of apos
tolic life finally occupied in the Code follows a particular ecclesiological 
option consistent with the configuring of religious life as an essential ele
ment of the basic structure of the people of God, or whether it is a practi
cal way of emphasizing not only the historical relevance of religious life, 
but also (and especially) the high mission to be accomplished within the 
ecclesial missions without resorting to a legislative option of configuring 
religious life as an essential constituent of the people of God. 
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In the alternative way we have posed the question, it is readily seen 
that there are two different doctrinal positions regarding this matter. For 
example, while the systematic ordering of the Code was being sorted out, 
W. Aymans advocated the necessity of distinguishing between structures 
of constitution and structures of association and, consequently, the appeal 
of having a system that agreed with that distinction. Indeed, he showed 
the advantage of clearly differentiating what is structura Populi Dei from 
what is merely structura in Populo Dei by organizing the entire ecclesial 
associative phenomenon (including the religious associative phenome
non) in a separate book.1 Once the Code was published, the Central Euro
pean canonist reiterated his conviction that "the only relevant distinction, 
constitutionally speaking, is that between clerics and lay faithful. "2 

In the face of this reasoned argument, and ref erring only to canon
ists, E. Corecco has repeatedly maintained that the Code has accentuated 
the constitutional character of what he calls the state of the evangelical 
counsels by situating their rules in part III of book II, on one hand, having 
separated them from the juridical context of the associations in general, 
and on the other, having compared the rules institutionally to the lay and 
clerical state of parts I and II of the same book. 3 

These two postures, presented as examples, have become a reflec
tion of what was present in the conciliar hall during the editing of chap
ters V and VI of Lumen gentium and, more specifically, of this text of the 
above-mentioned Constitution: "This form of life has its own place in rela
tion to the divine and hierarchical structure of the Church. Not, however, 
as though it were a kind of middle way between the clerical and lay condi
tions of life" (n. 43). 

In this sense, it is certain that after full debate, the conciliar Fathers 
deliberately inserted the clause et hierarchicae to show that the constitu
tion of the Church is really not only hierarchical but also charismatic. But 
it is not so clear that by such insertion the Council intended to resolve the 
doctrinal question regarding the religious state belonging in the divine 
constitution of the Church. Along with the Council Fathers who thus af
firmed its inclusion were those who, without denying the charismatic di
mension of the Church and according to the well-known clause: "sunt 
structura in Ecclesia, non sunt structura Ecclesiae ipsius, " considered the 

1. Cf. W. AYMANS, "Der strukturelle aufbau des Gottes Volkes," in Archiv fur Katholisches 
Kirchenrecht 148 (1979), pp. 2 1-47; idem, "Ekklesiologische leitlinien in den entwiirfen fiir 
die neue gesetzgebung," in Archiv fur Katholisches Kirchenrecht 151 (1982), pp. 25-57. 

2. Cf. W. AYMANS, "La Iglesia en el Codex. Aspectos eclesiol6gicos del nuevo C6digo de la 
Iglesia latina, "  in Burgense 26 (1985), p. 222. 

3. Cf. E.  CORECCO, "Aspetti della ricezione del Vaticano II nel Codice di Diritto canonico," 
in Il Vaticano II e la Chiesa , a cura di G. ALBERIGO-J.P. JOSSUA, (Brescia 1985), p. 355; idem, 
"Il laici nel nuovo Codice di Diritto Canonico," in La Scuola Cattolica 1 12 (1984), p. 203. 
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religious state as a structure within the Church which was not a part of the 
Church's structure itself. 4 

It was no secret to anyone that all this was intimately connected with 
the question of the origin of the religious state. For those who maintained 
that the religious state has a divine origin, the basis of their argument lay 
in understanding the religious state as a preexisting reality in its historical 
structure, whose origin would go back to the Church's birth itself. Prior to 
Vatican Council II, Pope Pius XII echoed this question when he asked 
what might be the place of the religious state in the Church, and made the 
following statement: "Divino ipso iure statutum est ut clerici distinguantur 
a laicis. Inter duos hos gradus religiosae vitae status intericitur, qui, eccle
siastica origine defluens, ideo est atque ideo valet, qua arcte proprio Ec
clesiae f ine cohaeret , qui eo spectat , ut homines ad sanctitatem 
consequendam perducantur ... "5 

In our judgment, to ponder the existence of a religious state of divine 
origin prior to its historical-canonical configuration is nothing more than 
to formulate the fundamental characteristics of the Christian person that 
are expected to be found in every good disciple of Christ: for example, the 
call to sanctity or to the radical following of Christ; the appeal to live the 
evangelical counsels, even the eschatological testimony itself; being wit
nesses to the Resurrection and the transcendent meaning of existence. 
These are elements that serve to describe the life of anyone who is bap
tized. They begin to be essential elements of the religious person, that is, 
they begin to be lived modo peculiari, modo religioso when they are insti
tutionalized. That means that such institutionalization does not occur in a 
specific historical moment with the purpose of organizing something pre
existing since the very origin of the Church, but that it is something innate 
and determinant of its own existence insofar as being particular and 
proper to the way of the Christian person. The radical following of Christ 
or the practice of the evangelical counsels begin to be specific features of 
that Christian called religious when the form of life of that Christian ac
quires a certain canonical configuration. This acquisition happens in a 
specific historical moment after the founding of the Church and is essen
tially composed of the pastors, their f lock , and the many gif ts and 
charisms that give shape to the entire people of God. 

In view of all these summarily explained facts, we think the legisla
tive choice, taken at the last moment, to regulate separately the associa
tions of the faithful and the associations of consecrated life was a good 
one. Putting such different associative phenomena on the same level 
would have shown a glaring lack of understanding of both the current and 
historic high mission of religious life. But that important and autonomous 

4. Cf. F. RETAMAL, La igualdad fundamental de Los fieles en la Iglesia segun la Const. 
"Lumen Gentium" (estudio de las fuentes) (Santiago de Chile 1980). 

5. Aloe. Annus Sacer, December 8, 1950, in AAS 43 (1951), 28. 
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position in the Code should not be interpreted as a final reinforcement of 
the thesis that describe the religious state as one of the three basic pillars 
upon which is based the fundamental structure of the people of God. 

The institutional content itself of this part III of book II is a demon
stration of the relative character that is given to the organization of the 
Code. In effect, that autonomous part is incorporated, not only through 
the religious institutes, but also through the secular institutes and the so
cieties of apostolic life. In this way the hypothetical "structural" charism 
of consecrated life, different from the charism of secularity, remains ob
scured in a group of institutions whose charisms could hardly constitute a 
basic structure of the people of God. 

In any case, those varied forms of Christian life which have their ori
gins in particular charisms indisputably belong to the life and holiness of 
the Church; but they are not part of the constitutional structure of the 
Church, nor are they the institutional version of a fundamental state with
out which the Church could not exist. It is certain that since its founding 
the Church, as well as the hierarchy, has been essentially charismatic. But 
in this regard one must not confuse the divine constitution, that which is 
derived from the founding will of Christ, and whose structural power lies 
in the sacraments and the proper law, with the divine action of the Holy 
Spirit, who works by means of gifts and charisms. These can be (and in 
fact are) the foundation of certain ecclesiastical structures such as those 
contemplated in part III; however, that does not mean that they are consti
tutional structures iure divino. 

Up to this point we have referred to the ecclesiological position of 
the religious state, or more precisely, of the consecrated state as contem
plated in this part III. Because of its intimate connection with this ques
tion, it is necessary for us to stop now to analyze what essentially 
characterizes sacred life from the perspective of Vatican Council II. 

In this regard it is well known that for centuries the calling to holi
ness was very much tied to what is called the "state of perfection," which 
is the public profession of the evangelical counsels, that is, to religious 
life. 

It is also well known that the Council, as emerged from the develop
ment of chapters. V and VI of Lumen gentium, deliberately suppressed 
the term "state of perfection" to avoid making any suggestion that Chris
tian perfection is a monopoly reserved to a canonical state, which would 
have contradicted the principal of equality regarding holiness that was 
proclaimed by the Council itself. 6 

This Conciliar approach must have had strong repercussions in the 
subsequent theological-canonical discussions regarding the essential 

6. Cf. F. RETAMAL, La igualdad fundamental . . .  cit., p. 314ff. 
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constituents of religious life. An important milestone in those discussions 
was the theory regarding the so-called "evangelical radicalism." This the
ory is built on these two postulates: the acceptance, as a point of depar
ture, of the universal call to holiness and the distancing from the 
traditional doctrine of the evangelical counsels as that which character
izes and serves as the foundation of religious life. It is not this or that 
evangelical text or this or that counsel that Christ posed to all Christians 
that constitutes the beginning moment of the religious state; rather it is 
the comprehensive content of the Gospel, that is, the evangelical calling to 
radicalism in the following of Christ as a permanent form of existence. 
Surely this theory recognizes that all Christians are called to live that radi
cal life, but some do so when the situation or the circumstances demand 
it, while religious assume it as a permanent form of living. The essence of 
the religious state is rooted in this latter circumstance. 7 

Thus described, the theory of radically following Christ in reference 
to consecrated life does not seem to overcome the traditional schemes re
garding the states of perfection. There is a strong tendency to configure 
that state, not so much a radical following of Christ (which no doubt it is), 
but as rather as the radical following of Christ, which admits no limits of 
circumstances or time,8 for only in this way can a true radical following of 
Christ be spoken of. 

Once the call to holiness and to the evangelical radicalism which that 
holiness implies is fully accepted, these callings cannot be the elements 
that characterize religious life, but rather they reflect religious life's par
ticular ecclesial function and the various ways of living the radicalism 
which that particularity implies. Said another way, with respect to holi
ness and radicalism, there is no room in the Church for relationships of 
superiority, but only of particularity according to one's own vocation, and 
consequently, according to the perspective in which each of the faithful is 
situated in relation to the Church and the world. Therefore, what charac
terizes a particular condition of life is not radicalism itself , but a different 
way of radical living. Likewise, the evangelical counsels are not what char
acterize a particular condition of life, but the particular way they are as
s um e d, according to the vocation and mission of each Christian, 
constitutes the radicalism. 9 

In Christifideles laici, Pope John Paul II calls those relationships of 
particularity different manners of living that are unified in the mystery of 
communion: "In the Church-Communio the states of life, by being ordered 

7. Cf. J.M.R. TrLLARD, El proyecto de vida de los religiosos (Madrid 1975); TH. MATURA, El 
radicalismo evangelico (Madrid 1980). 

8. Cf. J.L. !LLANES, Llamada universal a la santidad y radicalismo cristiano (VIII 
Simposio de Teologia), (Pamplona 1987) , pp. 803-824. 

9. Cf. T. RINC6N-PEREZ, "Institutos de vida consagrada y sociedades de vida apost6lica," in 
Manual de Derecho Canonico, chap. V, 2nd ed. (Pamplona 1991) , pp. 217-278. 
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one to the other, are thus bound together among themselves. They all 
share in a deeply basic meaning: that of being the manner of living out the 
commonly shared Christian dignity and the universal call to holiness in 
the perfection of love. They are different yet complementary, in the sense 
that each of them has a basic and unmistakable character which sets each 
apart, while at the same time each of them is seen in relation to the other 
and placed at each other's service" (CL 55). 

In the more recent Pastores dabo vobis, the Pope has referred to the 
holiness and radicalism that characterize the priestly condition. But be
fore pointing out the features that define and specify the holiness of 
priests, as well as the modalities proper to their radical following of 
Christ, the Roman Pontiff was quick to make clear, following the Council, 
what is common to every Christian.10 

In effect, it has been revealed and communicated to all the members 
of the people of God "the fundamental calling which the Father ad
dresses to everyone from all eternity, the calling to be holy and blameless 
before him ... in love" (PDV 19). Likewise, "for all Christians without ex
ception, the radicalism of the Gospel represents a fundamental, undeni
able demand flowing from the call of Christ to follow and imitate him by 
virtue of the intimate communion of life with him brought about by the 
Spirit" (PDV 27). 

Since the calling to holiness and the fundamental demand of evangel
ical radicalism are common to every Christian, the essence of the conse
crated state does not lie there, nor will that perspective be the most 
appropriate way to characterize that state. Instead, the consecrated state 
will be characterized by the particular ecclesial function that it is called 
on to fulfill and by the ways proper to Christian existence which that func
tion implies. Just as the lay vocation places the faithful in the secular per
spective, and the priestly vocation situates them in a ministerial 
perspective, so the religious vocation places them in an eschatological 
perspective, changing them into a sign of the new life and the eternal vic
tory through the redemption of Christ. This perspective will be what char
acterizes the way to live radicalism in the ICLs, but with features clearly 
distinguished according to whether the institutes are religious or secular. 

Two relatively recent papal documents are important in the discus
sion of ICLs and SALs: the Encyclical Veritatis Splendor of August 6, 1993 
and, especially, the Apostolic Exhortation Vita Consecrata of March 25, 
1996, the result of the Synod of Bishops held in October of 1994. 

John Paul II wrote Veritatis Splendor in order to address some fun
damental aspects of Catholic moral teaching from the standpoint of sa
cred scripture and the living tradition of the Church. It is particularly 

10. Cf. T. RINC6N-PEREZ, "Sobre algunas cuestiones can6nicas a la luz de la Ap. Exhort. 
'Pastores dabo vobis'," in Ius Canonicum XXXIII (1993), pp. 315-378. 
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relevant to this commentary that the first chapter of that encyclical, which 
serves as an introduction for the reflection on moral truth, employs the 
biblical passage of the "rich young man" from Matt. 9:16 as its spring
board. The Pope provides a detailed analysis of the passage to underscore 
that all of Christian morality is a morality of perfection: "This vocation to 
perfect love is not restricted to a small group of individuals. The invita
tion, 'go and sell your possessions and give the money to the poor, ' and the 
promise 'you will have treasure in heaven, ' are meant for everyone, be
cause they bring out the full meaning of the commandment of love for 
neighbor, just as the invitation which follows, 'Come, follow me, ' is the 
new, specific commandment of love of God" (n. 18). The encyclical adds 
that the way and content of perfection consists of following Jesus, know
ing that Jesus himself takes the initiative in calling individuals to follow 
him: "His call is addressed first to those to whom he entrusts a particular 
mission, beginning with the Twelve; but it is also clear that every believer 
is called to be a follower of Christ (cf. Acts 6:1). Following Christ is thus 
the essential and primordial foundation of Christian morality ... " (n. 19). 

This pontifical reflection on our Lord's encounter with the "rich 
young man" is especially important in that it corrects a rather simplistic 
interpretation of restricting the call of the lay faithful to that of observing 
the commandments, while applying the radical promise of leaving all to 
follow Christ exclusively to those with a religious vocation. 

Nevertheless, Vita consecrata is even more germane to this com
mentary, inasmuch as it directly pertains to the consecrated life. The doc
ument furnishes doctrinal considerations about the nature of consecrated 
life and its ecclesiological status. Of interest from the canonical point of 
view is the Roman Pontif f 's announcement of possible disciplinary re
forms. Some of these reforms have already been carried out, as in the case 
of new norms regarding the Papal Cloister. 

a. In connection with the doctrinal considerations, here are some 
facts that may provide guidance for later reflection: 

(i) The Apostolic Exhortation does not employ the term state of per
fection with respect to the consecrated life, and this expression, in fact, 
has been deliberately deleted in Lumen gentium. The concept, however, 
appears to be implied when the objective excellence of consecrated life is 
alluded to, at least on two occasions ( cf. nos. 18 and 32). 

(ii) As taught in Vatican Council II (LG 44), the profession of the 
evangelical counsels "undeniably belongs to the life and holiness of the 
Church." This means, stresses the Pope, that "the consecrated life, present 
in the Church from the beginning, can never fail to be one of her essential 
and characteristic elements, for it expresses her very nature" (no. 29). At 
the end of this same section, the John Paul II is even clearer: "The idea of 
a Church made up only of sacred ministers and lay people does not there-
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fore conform to the intentions of her divine Founder, as revealed to us by 
the Gospels and the other writings of the New Testament." 

(iii) In two places the Pope explicitly refers to the relationship of the 
consecrated life relative to (non-consecrated) clergy and lay people as 
paradigmatic. First, the Pope points out in n. 16 that the consecrated life 
serves as a paradigm in its eschatological function. Then in n. 31, he 
places emphasis on the "special conformity [ of the consecrated life] to 
Christ, chaste, poor and obedient," whereas the lay faithful "have as their 
specific but not exclusive characteristic, activity in the world; the clergy, 
ministry." 

(iv) The distinct characteristic of secular institutes is what the Pope 
calls the synthesis of secularity and consecration (cf. n. 10). Further, 
"Consecrated persons in Secular Institutes contribute in a special way to 
the coming of the Kingdom of God; they unite in a distinctive synthesis the 
value of consecration and that of being in the world" (n. 32). 

(v) "Also worthy of special mention," the Apostolic Exhortation 
points out, "are Societies of Apostolic Life or of common life, composed of 
men or women," although "the specific nature of their consecration distin
guishes them from Religious Institutes and Secular Institutes" (n. 11). 

b. In connection with disciplinary matters, the following points from 
Vita consecrata should be noted: 

(i) The Roman Pontiff provides therein criteria for the proper inter
pretation of c. 605, which speaks to the eventuality of new forms of conse
crated life, and he advises that a commission be created for such purpose 
( cf. nos. 12 and 62). The Pope also establishes that, as a fundamental prin
ciple of consecrated life, "the specific features of the new communities 
and their styles of life must be founded on the essential theological and 
canonical elements proper to the consecrated life," according to c. 573 of 
the CIC and c. 410 of the CCEO In this sense, John Paul II states, " . . .  those 
forms of commitment which some Christian married couples assume in 
certain associations and movements ... cannot be included in the specific 
category of the consecrated life." The sacred bond of absolute chastity is 
an unavoidable requirement of consecrated life for the Kingdom, "rightly 
considered the 'door' of the whole consecrated life" (n. 32). 

(ii) The expression lay institutions in c. 583 § 3 did not seem the 
most appropriate to the synodal Fathers; the Holy Father therefore sug
gests in Vita consecrata that the term religious institutes of brothers be 
used instead ( cf. no. 60). What is important in this regard, however, is that 
the Exhortation refers to a new category not set forth in the code, namely, 
mixed institutes, where all the religious, priests and non-priests, have 
equal rights and obligations, except for those derived from the sacrament 
of orders. The Pope institutes a special commission to resolve problems; 
on the basis of that commission's conclusions, appropriate decisions may 
be made automatically. (cf. n. 61). 

1459 



cc. 573-746 Bk. II. Pt. III. Institutes of Consecrated Life . . .  RINC6N-PEREZ 

(iii) The Pope, after praising the tradition of cloistered nuns, echoes 
the indications of the synod regarding the advisability of amending some 
norms of papal enclosure, as contained in the Instruction Venite seorsum 
of 1969. This announced revision (cf. n. 59) has already been carried out 
through the publication of the Instruction Verbi Sponsa, of May 13, 1999. 

Part I of the 1999 Instruction discusses the meaning and value of the 
cloistering of nuns, from an ascetic as well as ecclesial point of view. Part 
II discusses the various types of cloisters and provides new practical 
norms of papal cloister which apply to nuns of the fully contemplative life. 
Part III refers to fidelity to the charisma, guaranteed by proper formation 
as well as by the safeguarding of the just autonomy of each monastery. In 
this regard, the norms give special attention to the relationships with the 
male institutes with which some monasteries of nuns may be associated 
(cf. n. 26). Finally, Part IV discusses associations and federations of mon
asteries. Canons 582, 614-615 and, in particular, 667 § §  3 and 4 are af
fected by the norms of the 1999 Instruction. 
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SECTIO I 

De institutis vitae consecratae 

SECTION I 

Institutes of Consecrated Life 

------- INTRODUCTION 

Tomas Rincon-Perez 

cc. 573-606 

The sacraments, especially those that imprint a character, that is, the 
sacraments of baptism, confirmation, and sacred orders, cause the per
sons who received them to become consecrated. In these cases, one is 
dealing with sacramental consecrations. But historically the restricted no
tion of consecration has been reserved for those persons who have made 
a public profession of the evangelical counsels of poverty, chastity, and 
obedience, generally in the associative form of a religious institute, but by 
exception in an individual form as is the case of eremitic life. Until the 
middle of the twentieth century, this notion of being consecrated was ex
clusively tied to the concept of religious life. Although the use of the term 
religious or religious life was more usual, consecrated or consecrated life 
was also used since they were synonymous concepts, completely equiva
lent: every religious life was consecrated life as was the inverse, every 
consecrated life was religious life. 

Nowadays this equivalence is no longer absolute since, as is ex
plained in this sec. I: it is appropriate to say that religious life is conse
crated but it cannot be said that every life consecrated by the evangelical 
counsels is religious life. In effect, the ICLs contemplated here cover two 
distinct kinds: the religious ICLs and the secular ICLs. This conceptual 
and disciplinary change began when Pope Pius XII promulgated the Con
stitution Provida Mater on February 2, 1947, and the secular institutes, a 
new form of non-religious consecrated life, burst into the life of the 
Church. 

2. To understand the scope of this change, it is necessary to situate it 
in its historical context. Let us look, therefore, at the most important mile
stones of this historical development of consecrated life, including Vati
can Council II itself and the work of codification. 

For many centuries religious or consecrated life was expressed in 
extremely varied forms and was regulated through very different juridical 
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regimens. Just think, for example, of the monastic contemplative life, the 
canons regular, the mendicant orders of the thirteenth century, or of the 
clerics regular of the sixteenth century. All these forms of life are classi
fied under a unique denomination: all are religious orders because in all 
those forms (monks, friars, regular clerics) there exists a common and 
constitutive element, that is, the taking of solemn vows, which, in those 
times, was the only accepted form of religious consecration. 

From the sixteenth century especially, a process of transformation of 
the forms of religious life was entered upon, in which factors of an intra
ecclesial nature undoubtedly had a bearing. Likewise, other extra
ecclesial factors influenced the transformation, such as the consolidation 
of the modern state, the beginning of the secularization process of the ju
ridical and political institutions, and the consequent distinctions made 
between the canonical order and the secular order, with the natural influ
ence of the effects of the solemn vow upon extra-ecclesial operational ca
pacity. 

The final result of that process was the birth of a new form of reli
gious life: the religious congregations of simple vows. Their final and offi
cial approval took place on December 8, 1900 by virtue of the Apostolic 
Constitution Conditae a Christo of Leo XIII, which is rightfully called the 
Magna Carta of the religious congregations. The CIC/1917 had already cat
egorized them among the religiones, and considered their members as 
true religious. The solemnity of religious profession would continue to 
have special canonical effects but it would no longer affect the essence of 
the religious bond, which had been transferred from the solemn vow to 
the public vow. 

Prior to the promulgation of the CIC/1917, certain secular forms of 
religious life had begun to proliferate.1 Here as well, besides theological or 
canonical f actors, there are factors foreign to the ecclesial dynamic 
proper found in the origins of these new forms. The French Revolution, 
for example, created special difficulties for the survival and public work 
of the religious orders. Perhaps for that reason, there arose institutes that 
did not incorporate into their rule some of the elements considered essen
tial to religious life such as common life, public vows, or the habit. Al
though ecclesiastical authority was opposed in principle to such secular 
forms of religious life, in fact some of those associations obtained formal 
approval. In any case, the fact that those secular associations were not ac
commodated juridically in the CIC/1917 did not impede successive phe
nomena of this kind or another kind from continuing to appear in the life 
of the Church. All this crystallized in the so-called secular institutes whose 
Magna Carta, the Apostolic Constitution Provida Mater, promulgated by 

1. Cf. T. RINC6N-PEREZ, "Evoluci6n hist6rica del concepto can6nico de 'secularidad 
consagrada,"' in Ius Canonicum XXVI (1986), pp. 675-717; L. GUTIERREZ, "Evoluci6n de las 
formas seculares de vida religiosa," in Vida Religiosa 27 (1969), pp. 9-16 and 31 1-318. 
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Pius XII on February 2, 194 7, was the fruit of a necessary but temporary 
compromise because, as its subsequent evolution demonstrated, it in
tended to cover very different institutions 

3. In view of this historical evolution of religious and consecrated 
lif e, it is appropriate to ask ourselves about the scope the Council af
forded the concept of consecration and its repercussions in the revision of 
the Code. There was no lack of authors in this regard who criticized the 
reforms that put the religious and secular forms under the same heading. 
In the Code, A. Bandera wrote: "Not all of this seems very clear to me. By 
placing the religious institutes under the generic concept of 'institutes of 
consecrated life, '  an ambiguity is introduced that, if I am not mistaken, di
minishes the ecclesial assessment of religious life. I think, further, that the 
category consecrated life, without intending to and without wanting to, 
leads to inconsistencies between the CIC and Vatican Council II, and al
though the latter is a source of the former, it is not always followed. While 
I express this opinion, I can only wish that I am mistaken. "2 

It had been a common opinion that the Council, in chap. VI of Lumen 
gentium, under the rubric "De Religiosis," did not refer exclusively to reli
gious in a strict sense, but to every life consecrated to God through evan
gelical counsels assumed by vows or other sacred bonds, and therefore 
the secular institutes were included. 3 

In the genesis of the conciliar decree Perfectae caritatis, there are 
also important facts that did not go unnoticed. In the presentation of the 
text of the decree in the Conciliar Hall, it became clear that in the term re
ligious life (the title was stated this way) were included all those who 
were searching for perfection through the profession of the evangelical 
counsels, including, therefore, members of the secular institutes. The con
fusion that this could have caused made some council fathers to propose 
changing the title. But the proposal was not accepted and consequently, 
the concept of religious life appeared again in the decree, as it did in 
Lumen gentium, in the broad sense of consecrated life, with two different 
forms: religious and secular. This differentiation remained clearly estab
lished in the decree on the eve of its promulgation on October 28, 1965. In 
effect, Msgr. Felici communicated to the council fathers that the text of 
the decree (PC 11) which had already been distributed and that was to be 
voted on the next day, had inadvertently omitted a reference to the secular 
institutes. That reference stated as follows: said institutes "quamvis non 
sint instituta religiosa, veram tamen et completam ... " Undoubtedly, this 

2. A. BANDERA, "Eclesiologfa de la vida religiosa. l,Hacia un retroceso?," in Angelicum 66 
(1989), pp. 577-602. 

3. Cf. J. BEYER, "L'avvenire degli istituti secolari," in Secolarita e vita consagrata (Milan 
1966), pp. 263-329; J.M. CASTANO, "Naturaleza de los institutos seculares a la luz del Vaticano 
II," in Revista Espanola de Derecho Canonico (1966), pp. 217-239. 
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last-minute amendment would influence decisively the final drafting of the 
Code.4 

In effect, one of the obstacles that the Revision Commission, being 
entrusted with this subject, had to overcome was to decide the title or ru
bric under which this whole subject would be placed. 

The rubric "Institutes of Perfection" was not acceptable. The princi
ple of the universal calling to holiness proclaimed by the Council argued 
against any localization of Christian perfection in a specific social class. 
Although they were indisputably institutes of perfection, the risk of con
figuring them as the preeminent institutes of perfection had to be avoided. 
To avoid this, the term "state of perfection" was deliberately suppressed 
by the Council. 

Although the Code had to give juridical backing to two forms of non
associated consecrated life: ere mi tic life ( c. 603) and the order of virgins 
(c. 604) it opted f rom the beginning for an institutional or associative 
focus for which the rubric "De religiosis" of the CJC/1917 and chap. VI of 
Lumen gentium was not appropriate in a technical sense. Once the Com
mission opted for situating the secular institutes in this part, the rubric re
ligious institutes was not appropriate either because technically it could 
not have covered the secular institutes, keeping in mind that the Council 
had defined them as non-religious. Therefore, the rubric "Institutes of 
Consecrated Life" was chosen inasmuch as it was a generic concept that 
encompassed both religious and secular institutes. The generic or com
mon concept is described and regulated in tit. I, while the two following ti
tles comprise the two different forms of expressing consecrated life: 
religious institutes (tit. II) and secular institutes (tit. III). 

4. Cf. T. RINCON-PEREZ, "Evoluci6n hist6rica . . .  ," cit. p .  695. 
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573 

TITULUS I 

Normae communes omnibus institutis 
vitae consecratae 

TITLE I 

Norms Common to All Institutes 
of Consecrated Life 

§ 1. Vita consecrata per consiliorum evangelicorum pro
f e ssionem est stabilis vivendi forma qua fideles ,  
Christum sub actione Spiritus Sancti pressius se
quentes, Deo summe dilecto totaliter dedicantur, ut, 
in Eius honorem atque Ecclesiae aedificationem 
mundique salutem novo et peculiari titulo dediti, ca
ri tatis perfectionem in servitio Regni Dei conse
quantur et, praeclarum in Ecclesia signum effecti, 
caelestem gloriam praenuntient. 

§ 2.  Quam vivendi formam in institutis vitae consecratae, 
a competenti Ecclesiae auctoritate canonice erectis, 
libere assumunt christifideles, qui per vota ant alia 
sacra ligamina iuxta proprias institutorum leges,  
consilia evangelica castitatis, paupertatis et oboe
dientiae profitentur et per caritatem, ad quam du
cunt, E cclesiae eiusque mysterio spe ciali modo 
coniunguntur. 

§ I. Life consecrated through profession of the evangelical counsels is a 
stable form of living, in which the faithful follow Christ more closely 
under the action of the Holy Spirit, and are totally dedicated to God, 
who is supremely loved. By a new and special title they are dedicated 
to seek the perfection of charity in the service of God's Kingdom, for 
the honour of God, the building up of the Church and the salvation of 
the world. They are a splendid sign in the Church, as they foretell the 
heavenly glory. 

§ 2. Christ's faithful freely assume this manner of life in institutes of con
secrated life which are canonically established by the competent ec
cl e si as tic al authority. By  vows or by other sacred bonds, i n  
accordance with the laws of their own institutes, they profess the 
evangelical counsels of chastity, poverty and obedience. Because of 
the charity to which these counsels lead, they are linked in a special 
way to the Church and its mystery. 
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SOURCES: § 1: c. 487: LG 42-44; CD 33; PC l; RC l; ET 7; MG: 567-568 
§ 2: cc. 487, 488,1 °; LG 43-45; PC 5; AG 18 

CROSS REFERENCES: cc. 207 § 2, 574, 603, 604, 607, 710 

COMME NTARY ------

Tomas Rincon-Perez 

1. The notion of consecration has multiple meanings. Consecrations 
derived from the sacraments of baptism, confirmation, and holy orders ac
quire special importance in the Church. The liturgy speaks of sacred times 
and places, of sacred images, and of other sacramentals through which in
dividuals or families consecrate themselves to the Sacred Heart of Jesus, 
for example. 

Nevertheless, for centuries this idea has been applied specifically to 
the faithful who devote themselves to God and to the service of the 
Church through the profession of the evangelical counsels of poverty, 
chastity, and obedience. In this precise canonical sense, consecrated life, 
until recent times, was identified with religious life and therefore neces
sarily implied a separation from temporal affairs in order to become to
tally dedicated to God. With the establishment of the secular institutes in 
194 7, the idea of consecration acquired a broader content whose general 
characteristics c. 573 tries to describe. 

2. In effect, we are offered in this canon a common or generic con
cept of consecrated life that is equally applicable to the two kinds of con
secrated life: the religious institutes and the secular institutes. Both forms 
have as a common denominator being institutes of consecrated life, that 
is, consecration through the evangelical counsels. The differing denomina
tor, that is, that which distinguishes and specifies each of those forms, is 
contemplated further on, in the two following titles of this section. 

Within that general statement, the canon gathers together all those 
elements, both theological and canonical, that define consecrated life, 
that identify it and distinguish it from any other form of consecrated life 
established through the reception of baptism, confirmation, or holy or
ders. Nowadays it is important to emphasize this distinction given that, as 
the Revision Commission emphasized when it edited this canon, there are 
certain sectors that erroneously strove to compare consecrated life 
through public profession of the evangelical counsels with consecrated 
life through the reception of baptism, thus leaving the former without con
tent or a reason for being. 
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3. Among the defining elements of consecrated life that are con
tained in this canon, some have a theological flavor, while others are 
strictly canonical. A canonical reality never runs out of juridical adorn
ments. Thus it would not be an appropriate description of consecrated life 
if it were only focused on canonical elements; but neither would just the 
theological elements of consecrated life give us a complete and exact de
scription of that kind of Christian life. Precisely because consecrated life 
consists of a specific way of living the Christian life and the radical follow
ing of Christ, it conforms to a specific charism, the definition of which as 
well as its juridical configuration are necessary in order to discover and 
know that ecclesial reality. Thus, it is appropriate to say that c. 573 ren
ders a theological-canonical description of consecrated life, which is the 
only adequate definition of that reality. 

The following elements stand out among those that could be rightly 
called theological: 

a) total consecration to God, who is supremely loved and the follow-
ing of Christ more closely under the action of the Holy Spirit; 

b) the glorification of God; 

c) the building up of the Church and the salvation of the world; 

d) realizing the perfection of charity; and 

e) eschatological significance. 

If all these elements are read in the context of the universal call to 
holiness and of the active and necessary participation of all the faithful in 
the building up of the Church and the salvation of the world, then they can 
only describe the reality called consecrated Zif e, that is, they can only be 
differentiating elements with respect to the other ways of living the Chris
tian life; but when properly canonical elements are added to those theo
logical elements, the combination marks a particular condition of life 
within the Church. It is very difficult not to agree that all the faithful, by 
their rebirth in Christ, that is, by their baptismal consecration, have dedi
cated themselves totally to God, who is supremely loved, and have di
rected their entire life to the glorification of God, one and three. Whatever 
may be a person's condition in the Church, the original vocation is to be an 
active subject in the building up of the Church for the salvation of the 
world. All are called to seek the perfection of charity, to be witnesses to 
the resurrection and, consequently, to the transcendent and eschatologi
cal meaning of life. 

All this is a consequence of the universal calling to holiness as al
ready proclaimed by the Council. Note in this regard that when the coun
cil fathers speak of the call to holiness, which is addressed to everyone, 
they are ref erring to a real and true holiness, even in its heroic degree. It is 
certain that in the conciliar debates, just as the concept of the state of per
fection by which religious state was defined in the first schemata of the 
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Constitution Lumen gentium (chapters V and VI) was deliberately sup
pressed, so also was the expression eadem sanctitas which indicated that 
holiness, being one state of perfection (though not the same for every
one), admits a quantitative gradation, not because of different states of 
life, but because of the vocation and the extent to which gifts are received. 
On arguing the prudence of deleting the mentioned expression, the relator 
at the same time warned that within the concepts "fullness of Christian 
life" and "perfection of charity" to which all are called, is included the con
cept of heroic holiness, which is not a holiness removed from virtuous 
acts.1 As G. Thils pointed out during the years the Council was in session: 
"The gift of God can exist in different degrees. People can make various 
responses, but there are not two or three kinds of Christian holiness, one 
for religious and another for priests and a third for the secular pious. "2 In 
this regard the words of an illustrious expert on the Council are meaning
ful: "Care must be taken against conceiving religious life as a super
baptism: the Council was very concerned about that. In truth, to hand one
self over to God (and therefore consecrate oneself to Him completely) is 
the duty of every Christian life. So one must be careful when it is said that 
a religious faithful (man or woman) is entirely given to God, while the 
faithful would not be and not even able to be entirely given to God. "3 

4. This matter being such as it is, we must ask ourselves about the 
scope that any comparative applications to consecrated lif e has in the 
Council, especially in Lumen gentium 42 and 44. For certain authors, 4 the 
suppression of the term "state of perfection" has been compensated for by 
the employment of the comparatives, as found in c. 573: consecrated faith
ful "following Christ more closely under the action of the Holy Spirit ... " 
Superiority is seen to be founded in those comparatives, the greatest de
gree of holiness being objectively ascribed to the consecrated state or 
evangelical radicalism, concerning the religious state exclusively. But 
such cannot be its meaning since it would mean that it would not be possi
ble for other faithful to live their baptism radically, thus contradicting the 
conciliar doctrine. For this reason, two things should be made clear in this 
regard: 

a) that the majority of those comparatives do not have another ca
nonical state as a term of comparison. This does not mean that the conse
crated are called to follow Christ more closely than the lay faithful or the 
priests. The more closely has as its point of comparison its own subject, 
called to follow Christ, that is, its own personal vocation. It would be a 

1. Cf. F. RETAMAL, La igualdad fundamental de los fieles en la Iglesia segun la Const. 
"Lumen gentium" (Estudio de las fuentes) (Santiago de Chile 1980), p. 321 .  

2. Santidad cristiana (Salamanca 1964), p. 13. 
3. Y. CONGAR, "Bautismo, sacerdocio y vida religiosa," in Teologia y Vida IX (1968), p. 8. 
4. Cf. E. GAMBARI, Vita religiosa secondo il Concilio e il nuovo Diritto canonico (Rome 

1985) , p .  89; A. BANDERA, O.P. ,  "Radicalismo evangelico o pluralismo de la santidad," in 
Cor,Jer XI (1972), p. 42. 
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matter of comparatives of growth, as a certain author1 calls them, with a 
scope similar to the comparative employed by Lumen gentium 41, refer
ring to priests and workers: through their ministry and daily work, such 
faithful must move toward a higher holiness; 

b) there exist other comparatives in the conciliar Constitution that 
have as a term of comparison the religious state, on one hand, and the 
other states or conditions of life on the other. Such is the case of this well
known text of Lumen gentium 44: "The religious state, whose purpose is 
to free its members from earthly cares, more fully manifests to all believ
ers the presence of heavenly goods already possessed here below. Fur
thermore, it not only witnesses to the fact of a new and eternal life ... but 
it foretells the future resurrection. " But looking at it closely, this conciliar 
text does not show a comparative relationship of superiority. The passage 
"to free its members from earthly cares ... manifests ... witnesses ... for
tells" does not express a greater degree of holiness, but a greater public 
testimony to the eschatological character of the Church. Thus emphasis is 
placed on the more genuine reason for being of the religious state or con
secrated state in general-the particular function that it is called to per
form in conjunction with the ecclesial missions. 

5. With the basic question thus described, the aforementioned con
clusion, in our judgment, appears more clear: the many theological factors 
that consecrated life entails properly define it only when the factors of a 
canonical nature that are summarily stated in c. 573 are added to them as 
are summarily stated in c. 573: 

a) Consecrated life is configured as a stable form of living which en
tails a specific juridical situation within the people of God, also known as 
a canonical state. Those who belong to this state are, according to c. 207 
§ 2, "Christ's faithful who, professing the evangelical counsels through 
vows or other sacred bonds recognized and approved by the Church, are 
consecrated to God in their own special way. " This reference to status 
does not only cover religious (cf. c. 574) but the members of the secular 
institutes, as well. Therefore, a religious state does not exist uniquely; 
rather, there exists a status consecratorum. 

b) The life consecrated by the evangelical counsels is that which is 
lived in an institute canonically erected by the competent authority of the 
Church. Such institutes belong canonically to the genre of the associa
tions. However, given the charismatic nature of these institutes and the 
requirement of divine vocation and stability of life which they entail, the 
legislator has pref erred to situate their canonical regimen in a place apart 
from the rest of the associations of the faithful. The religious institute is 

1. Cf. L. CABIELLES DE Cos, "Vocaci6n universal a la santidad y superioridad de la vida 
religiosa en los caps. V y  VI de la Const. Lumen Gentium," in Clare tianum XIX (1979), 
pp. 87-88. 
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explicitly defined as a society ( c. 607 § 2), and secular institutes have the 
same associative nature ( c. 298). The Code, nevertheless, gives juridical 
and public support to two specific forms of non-associated consecrated 
life, although their existence is subject to certain canonical requirements. 
They are the eremitic life and the order of virgins, recognized in cc. 603 
and 604. The first form is identified with consecrated life because there is 
a public profession of the three evangelical counsels. The order of virgins 
is similar but it is not identified with consecrated life. The CCC puts spe
cial emphasis on these two forms of life ( cf. nos. 920-924). 

c) The specificity of that stable form of life is rooted in a new per
sonal consecration, established by the profession of the evangelical coun
sels of chastity, poverty, and obedience, and the assumption of these 
obligations through vows or other sacred bonds similar to vows (LG 44), 
such as oaths or promises. All this entails a new and particular title by 
which the faithful are committed to follow Christ more closely, to live in 
total dedication to the glory of God, to the building up of the Church and 
to the salvation of the world. Those aims of following Christ, of total dedi
cation to God and to the service of the Church and the world, are aims and 
duties common to all the faithful, as we said above; therefore the specifics 
of consecrated life are not rooted there, but in the particular title by which 
they are assumed, according to the special vocation received from God. 

d) The other particular feature, and one that is truly distinctive of 
consecrated life both religious and secular, is the eschatological function 
that is called on to be performed in conjunction with the ecclesial mis
sions. The public testimony of the eschatological character of the Church 
is thus established in the reason for being, in the most genuine ecclesio
logical foundation of this form of living holiness in the Church. The Coun
cil pointed out that it predominantly fell to religious to show to all the 
faithful that celestial goods are already here in this world, to testify to the 
new and eternal life won through the redemption of Christ, and to prefig
ure the future resurrection and the glory of the heavenly kingdom. Those 
who are thus consecrated, states c. 573 § 1, are changed into an eminent 
sign in the Church whose mission is to announce the celestial glory. Be
cause of its exceptional character, religious testimony does not constitute 
the only form of Christian existence. It is a model for all the eschatological 
Christian aspects, since the ordinary Christian existence exemplifies the 
hidden life of the Lord as well. 

6. This last defining characteristic of consecrated life is perhaps the 
one that created the most problems for theological science from the mo
ment it became equally applicable to religious life and to consecrated sec
ular life. The separatio a mundo (the withdrawal from temporal affairs) 
was always considered as an essential element of consecration and the 
maximum expression of the eschatological dimension that the religious 
state encompassed. In the new broad concept of consecration the escha
tological function continues being essential, and the consecrated are 
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called to discharge it. But secular consecrated do not discharge this func
tion by separating themselves from the world, but in saeculo ac veluti ex 
saeculo, through the management of temporal affairs. The basis of the 
doctrinal debate that took place right from the official beginning of the 
secular institutes is rooted precisely in finding out if the concepts of secu
larity and consecration are compatible. For one doctrinal sector, making 
them compatible was the great novelty of the Constitution Provida Mater 
Ecclesia. But another doctrinal sector had difficulty in clearly seeing this 
compatibility, perhaps because they identified consecration with separa
tion or renunciation of the temporal. It is no wonder, then, that Bandera, 
for example, considered the notion of consecrated life, as it had already 
been proposed in c. 573, to carry a kind of congenital ambiguity.1 

1. Cf. A. BANDERA, "Eclesiologfa de la vida religiosa 6Hacia un retroceso?" in Angelicum 
66 (1989), pp. 577-602. 
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574 § 1.  Status eorum, qui in huiusmodi institutis consilia 
evangelica profitentur, ad vitam et sanctitatem Ec
clesiae pertinet, et ideo ab omnibus in Ecclesia fo
vendus et promovendus est. 

§ 2. Ad hunc statum quidam christifideles specialiter a 
Deo vocantur, ut in vita Ecclesiae peculiari dono 
fruantur et, secundum finem et spiritum instituti, 
eiusdem missioni salvificae prosint. 

§ 1. The state of persons who profess the evangelical counsels in these in
stitutes belongs to the life and holiness of the Church. It is therefore 
to be fostered and promoted by everyone in the Church. 

§ 2. Some of Christ's faithful are specially called by God to this state, so 
that they may benefit from a special gift in the life of the Church and 
contribute to its saving mission according to the purpose and spirit of 
each institute. 

SOURCES: § 1: c. 487; LG 44; MR 8; MG: 566 
§ 2: LG 43; PC 2 

575 Consilia evangelica in Christi Magistri doctrina et exem
plis fundata, donum sunt divinum, quod Ecclesia a Do
mino accepit Eiusque gratia semper conservat. 

The evangelical counsels, based on the teaching and example of Christ the 
Master, are a divine gift which the Church received from the Lord and 
which by His grace it preserves always. 

SOURCES: LG 43; PC l 

576 Competentis Ecclesiae auctoritatis est consilia evange
lica interpretari, eorundem praxim legibus moderari 
atque stabiles inde vivendi formas canonica approba
tione constituere itemque, pro parte sua, curare ut insti
tuta secundum spiritum fundatorum et sanas traditiones 
crescant et floreant. 
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It is the prerogative of the competent authority in the Church to interpret 
the evangelical counsels, to legislate for their practice and, by canonical 
approval, to constitute the stable forms of living which arise from them. 
The same authority has the responsibility to do what is in its power to en
sure that institutes grow and f lourish according to the spirit of their 
founders and to their sound traditions. 

SOURCES: LG 43-45 

CROSS REFERENCES: cc. 207 § 2, 208, 573 

COMME NTARY 

T. Rincon-Perez 

1. The evangelical counsels constitute the principal axis around 
which consecrated life revolves. It is in the profession of those counsels 
through vows or other sacred bonds that itsessence really lies; that is, it 
denotes the specific nature of that stable form of Christian life. It is no 
wonder then that the legislator, once having described the theological-ca
nonical features that characterize consecrated life, immediately turns to 
synthesize in those canons some of the conciliar principles regarding the 
divine origin of the evangelical counsels as well as their ecclesiological 
reach and relevance, which accrues from the moment that their practice 
becomes established in stable forms of life. Since this question involves 
those three canons, we will comment on them together. 

2. As c. 207 § 2 had done, and as well as c. 573 § 1 implicitly had 
done, by denominating consecrated life a stable form of living, c. 57 4 reit
erates the idea of state ( canonical) to refer to the group of faithful who 
profess the evangelical counsels in the institutes of consecrated life, 
whether religious or secular. Once the Council and the Code ( c. 208) had 
proclaimed the principle of fundamental equality of all the faithful, the dif
ferences in the Church were not situated according to personality, but ac
cording to their ecclesial function. Therefore, it is not appropriate to 
speak of a state that classifies according social strata, that is, a template 
that stratifies groups according to a class of persons (in this case, the 
consecrated) as holders of a juridical patrimony different from that held 
by the rest of the faithful, but rather it is more appropriate to speak of the 
subjective juridical condition founded in consecration and in the particu
lar ecclesial function that this consecration entails. 

The relativization of the notion of the state of consecrated-or con
secrated state, similar to the religious state-is also suggested by the fact 
of its referring to both religious and secular consecrated. No doubt this 
broad meaning of the concept of consecrated state adds a new difficulty 

1473 



cc. 574-576 Bk. II. Pt. III. Sect. I. Institutes of Consecrated Life RINC6N-PEREZ 

to understanding this state as constitutively essential to the people of 
God. One doctrinal sector sometimes understands it this way: as a funda
mental state, that is, as a basic pillar, next to laity and the priesthood, 
upon which is built the Church. But if it is already hard see the matter this 
way for lack of convincing arguments, when we turn to the religious state 
in the strict sense it is even more difficult to understand that essence of 
the consecrated state when it also consists of the consecrated seculars. In 
effect, according to one doctrinal sector, only those who embrace and 
practice the evangelical counsels in the totality of their content, that is, 
those who renounce the management of temporal affairs (in other words, 
religious), would be truly established in a constitutive order of the people 
of God.1 But this argument lost strength from the moment the Code in
cluded among the members of the consecrated state those who, according 
to this theory, do not practice the evangelical counsels in the totality of 
their content: that is, by not renouncing the management of temporal af
fairs. 

3. Thus understood, consecration establishes a particular condition 
of life in the Church, governed by a juridical statute determined by the uni
versal and the proper law. This common condition of life is later diversi
fied into several ways of being consecrated; and this is how the condition 
of religious life and the condition of secular life arise. No one would see 
any contradiction in this as long as one starts from the premise of a new 
concept of canonical state, inspired by conciliar principles, assumed by 
the Code, of fundamental equality and functional diversity. 

4. This last concept presents another question that also deserves to 
be emphasized in the commentary on these canons. It involves seeing 
a) the relationship between the evangelical counsels and Christian life; 
and b) the relationship between the evangelical counsels of poverty, chas
tity, and obedience and the essence of consecrated life. 

a) During the time in which the thesis of the states of perfection (or 
rather, the religious state as a state of perfection) was in force, it was com
mon to make a distinction between precepts and counsels, assigning to the 
lay faithful a simple fulfillment of the first, while the practice of the second 
remained reserved to those who were professed in a state of perfection. 
The evangelical counsels thus were established in the exclusive and essen
tial constitution of the religious state, encoding Christian perfection into 
them. Their true practice constituted a state of life distinct from laity and 
the priesthood. If in fact the councils were lived outside the religious state, 
it would have involved a certain assimilation into religious life. 2 

1. Cf. A. BANDERA, "Eclesiologia de la vida religiosa. 6Hacia un retroceso?," in Angelicum 
66 (1989), pp. 577-602. Note that in the Latin version (editio typica) of the CCC, the 
expression religious state at the beginning of the no. 916 has been replaced with state of 
consecrated life. 

2. Cf. J. DANIELOU, "Puesto de los religiosos en la estructura de la Iglesia," in La Igle sia 
del Vaticano II, vol. II (Barcelona 1966), pp. 1 123-1 130. 

1474 



RINC6N-PEREZ Tit. I. Norms Common to All Institutes of Consecrated Life cc. 57 4-576 

The Council, however, not only deliberately suppressed the concept 
of the state of perfection considered as a characteristic feature of 
religious life, but it also distanced itself from the classic distinction of 
"precepts-counsels" in reference to Christian perfection, placing instead 
its essence in the perfection of charity. 3 

This has been thus summarized in no. 915 of the CCC: "Christ pro
poses the evangelical counsels, in their great variety, to every disciple. The 
perfection of charity, to which all the faithful are called, entails for those 
who freely follow the call to consecrated life the obligation of practicing 
chastity in celibacy for the sake of the Kingdom, poverty and obedience. It 
is the profession of these counsels, within a permanent state of life recog
nized by the Church, that characterizes the life consecrated to God" 
(cf. LG 42-43; PC 1). 

Further on, in no. 197 4, the CCC shows in a general way that "perfec
tion of the new law consists essentially in the precepts of love of God and 
of one's neighbor. The counsels indicate the most direct routes, the most 
appropriate means, and they must be practiced according to each person's 
vocation." 

b) In light of all this, the doctrinal scope of cc. 57 4 and 575 is better 
understood. The state of consecrated life is made up of those who profess 
the evangelical counsels of obedience, chastity, and poverty. It is proper to 
say, therefore, that while the evangelical counsels do not exclusively con
stitute the consecrated state, the essence of that state is the profession of 
those counsels in an institute canonically erected by the competent 
authority of the Church; and through the vows or other sacred bonds, 
whether it is a profession in a religious or in a secular institute. In that 
consecration lies, therefore, the specific and proper manner of living 
evangelical radicalism, as well as the evangelical counsels, by those faith
ful who are especially called by God to the consecrated state. 4 

5. Finally, the consecrated state, according to the teaching of the 
Council (LG 43 and 44), and reproduced in this canon in harmony with 
c. 297 § 2, without belonging to the hierarchical structure of the Church 
(for it is not an intermediate step between the clerical condition and the 
lay condition, required by the divine constitution and hierarchy of the 
Church) belongs, nevertheless, to the life and holiness of the Church, inas
much as it is a stable form of living the evangelical counsels. If this conse
crated state were to be identified with the evangelical counsels, it would 
be proper to conclude that it is indisputable, belonging to the life and holi-

3. B. ROLLIN, "Le radicalisme des conseils evangeliques," in Nouvelle Revue Theologique 
108 (1986), pp. 532-554. 

4. Cf. T. RINC6N-PEREZ, "Sobre algunas cuestiones can6nicas a la luz de la Ap. Exhort. 
'Pastores dabo vobis'," in Ius Canonicum XXXIII (1993), pp. 315-378. Secular priests are 
called, as are all the faithful, to a radical commitment and to its privileged expression, that of 
the various evangelical counsels, but secular priests must live the evangelical counsels 
according to the form of their priestly status. 

1475 



cc. 574-576 Bk. II. Pt. III. Sect. I. Institutes of Consecrated Life RINC6N-PEREZ 

ness of the Church would be equivalent to saying that it belongs to the es
s enc e of the Church since it has the same divine origin as do the 
evangelical counsels, which constitute and establish it. 

It is beyond all doubt that the evangelical counsels, according to the 
council's words repeated in c. 575, "based on the teaching and example of 
Christ the Master, are a divine gift which the Church received from the 
Lord and which by His grace it preserves always." But what characterizes 
consecrated life, what identifies it as such, is not the evangelical counsels 
in themselves, but rather the consecrated form of living them; or, as stated 
in no. 915 of the CCC, the profession of those counsels in a state of stable 
life recognized by the Church. Therefore, even being certain that those 
counsels are a divine gift whose beginning is simultaneous with that of the 
Church itself, it is not so sure, as it is affirmed by one doctrinal sector, that 
the particular form of living them has the same divine beginning and is 
therefore constituted as an essential and constitutive part of the Church. 
This is true because it has been "in docile response to the promptings of 
the Holy Spirit [that] the hierarchy accepts rules of religious life which are 
presented for its approval by outstanding men and women, improves them 
further and then officially authorizes them" (LG 45: immediate source of 
c. 576). These stable forms, set up historically by the Church, are the so
called institutes of consecrated life. Those who profess the counsels in 
these institutes are those who make up the state of consecrated life. 

6. In any case, what is not arguable is that the consecrated state be
longs to the life and holiness of the Church, for which reason c. 574 orders 
its promotion and encouragement by all the faithful, although only some 
of them might come to have the special divine vocation which that partic
ular and stable form of life requires. It is a matter of a positive duty of en
couragement that includes, obviously, the prohibition of any act that 
diminishes the dignity of that state. Generally, at least since it is a positive 
duty, it has a moral scope, but it can also have a juridical scope in the case 
of the consecrated themselves. 
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577 Permulta in Ecclesia sunt instituta vitae consecratae, 
quae donationes habent differentes secundum gratiam 
quae data est eis : Christum, enim, pressius sequuntur 
sive orantem, sive Regnum Dei annuntiantem, sive homi
nibus benefacientem, sive cum eis in saeculo conversan
tem, semper autem voluntatem Patris facientem. 

In the Church there are very many institutes of consecrated life, with gifts 
that differ according to the grace which has been given them: they more 
closely follow Christ praying, or Christ proclaiming the Kingdom of God, 
or Christ doing good to people, or Christ in dialogue with the people of 
this world, but always Christ doing the will of the Father. 

SOURCES: c. 488,1 °-4° ,7° ; PME I; LG 36, 46; PC Sa, 11 

CROSS REFERENCES: 

C OMME NTARY 

Tomcis Rincon-Perez 

1. The immediate source of this canon is a text of Lumen gentium 46, 
although, because of the generic character of the title in which it is found 
( covering all consecrated life, including secular consecrated life), the leg
islator adds to the three kinds of religious life pointed out by the Council 
one more pertaining to the secular institutes. In effect, the conciliar text 
teaches how the Church, by means of religious, shows Christ better to the 
world "in contemplation on the mountain, in His proclamation of the king
dom of God to the multitudes, in His healing of the sick and maimed, in His 
work of converting sinners to a better life ... " The canon makes use of the 
substance of that text to illuminate a complete typological description of 
consecrated life as it is understood in broad terms in the Code. Thus it dis
tinguishes these four kinds of institutes: the institutes that in and of them
selves are contemplative, that is, those in which Christ is more closely 
followed when praying; the apostolic institutes, those which follow Christ 
when proclaiming the Kingdom of God; those dedicated to works of char
ity, that is, those which follow Christ when doing good to others; and fi
nally, the secular institutes that follow Christ when in dialogue with men 
in the world, while always doing the will of the Father. 

2. On making this general typology of consecrated life, the present 
Code does not take into consideration other criteria that were formerly in 
force: for example, the criterion of solemnity in vows and the consequent 
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distinction bet ween religious orders and congregations (cf. 488, 2° 

CIC 1917). 

Because solemnity in vows was essential, for centuries all religious 
forms of life were configured as orders. With the promulgation in 1900 of 
the Constitution Conditae a Christo, religious congregations were estab
lished, thus displacing solemnity by publicity in vows as the essence of 
religious life. Orders and congregations are equally religions; neverthe
less, the CIC/1917 still maintained a juridical regime differentiated accord
ing to the distinct nature of the vows taken. In any case, aside from those 
generic forms of religious life, the old Code never contemplated systemat
ically the variety of the kinds of religious life that had been historically 
evolving: for example, contemplative monastic life or the life of the can
ons regular, or the convent life of the mendicant orders, open to the exter
nal apostolate, or the varied forms of apostolic life that could characterize 
regular clerics and the modern religious congregations. 

3. Aside from the already-cited text of Lumen gentium, the source of 
the canon that we are commenting on, Perfectae caritatis distinguishes 
also between purely contemplative institutes and those dedicated to apos
tolic life, while making a special invitation for the preservation and revital
ization of the venerable institution of monastic life, which throughout the 
centuries has performed extraordinary work in the Church and human so
ciety (cf. no. 9). The Decree also refers to lay religious life (n. 10) and the 
secular institutes as a nonreligious consecrated form (n. 11). 

The Code of the Eastern Churches, in accord with its monastic tradi
tion, after some general norms applicable to monks and the other reli
gious, regulates first and foremost and in special detail monastic life, and 
concerns itself afterward with orders and congregations. It deals with the 
secular institutes of common life ad ins tar religiosorum in distinct chap
ters. 

In the first effort to revise the Code of the Latin Church, a typology 
as close as possible to the great historic kinds of life was sought to be im
parted to the universal law. Thus, in the schema of 1977 sent to the various 
consulting bodies, within the title regarding religious institutes the monas
tic institutes were contemplated on the one hand, and on the other hand, 
those institutes dedicated to the works of apostolate, among which were 
the canonical, conventual, and apostolic institutes. 

In the end, that attempt at classification was abandoned: first, be
cause of the natural difficulties that universal legislation encounters when 
trying to cover the infinitely varied ways that foundational charisms are 
institutionalized; but moreover, because it did not consider adequately the 
criterion used as a starting point(the apostolate), keeping in mind that the 
apostolic dimension is an inherent characteristic of all religious life as 
well as of contemplative life, since it applies to every Christian life. 
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The non-adoption of that criterion of distinction was the reason that 
inspired in good measure the chapter about the apostolate of religious 
which was new to the CIC/1917. In the CIC/1917, one departs from the 
cited principle according to which all religious life is apostolic life by defi
nition and where the various ways of carrying out that apostolic mission 
are specified, keeping in mind the nature of each institute: a) through the 
contemplative life, whose apostolic fecundity, based on the intimate union 
with God, is superior to any urgency of a pastoral or active apostolate na
ture ; b) through the active and public apostolic life carried out in the name 
and by the mandate of the Church; and c) through the practice of works of 
mercy, both spiritual and corporal ( cf. 673-676). As one can see, the kinds 
of institutes pointed out in c. 577 are reproduced here, but with the logical 
exception of the secular institutes, since it deals solely with religious life. 

In addition to what we have just noted in regard to apostolic life, the 
deliberate renunciation of a systematic regulation of the various kinds of 
institutes does not prevent the Code from occasionally taking into ac
count certain particularities that are derived from the distinct nature of 
the institutes. For example, the Code does not make a systematic regula
tion, as does the Eastern Code, of monastic life, but refers on occasion to 
monks and nuns, and to canons regular (cf. 613-615), and to the abbot pri
mate and to the superior of a monastic congregation ( cf. 620). 

4. In light of the broad concept of consecrated life handled by the 
Code, there is nothing unusual about the present canon's describing gener
ically four kinds of institutes, including the secular institutes. If moreover 
it is understood that life consecrated by the evangelical counsels consti
tutes not the radical following of Christ, but rather a radical following, nei
ther is it strange that the criterion employed to distinguish the various 
kinds of institutes is the way of following Christ in their various facets or 
dedications. Nevertheless, some authors become confused by the fact that 
this canon, referring to the secular institutes, includes this clause that 
marks the following of Christ "cum hominibus in saeculo conversantem." 
For A. Bandera, 1 for example, this addition to the Code entails a grave 
Christological problem that later becomes an ecclesiological problem. Ac
cording to him, it is because Jesus was not concerned with the manage
ment of temporal affairs and, therefore, He did not embody the secular 
vocation in its specific content, nor can He be presented as an example of 
the vocation of lay faithful. Dedication to temporal affairs cannot be, 
therefore, a road for following Him more closely. On the other hand, the 
same author asserts, the evangelical counsels require from within and by 
themselves the renunciation of the management of temporal affairs ; there
fore, only religious assume the counsels in the totality of their content. 

1. Cf. A. BANDERA, "Eclesiolgfa de la vida religiosa iHacia un retroceso? ," in Angelicum 
66 (1989), p. 588. 
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From these debatable theses, it is no wonder that not only the part of 
the canon that we are commenting on, but also the whole body of canoni
cal regulation of institutes of consecrated life was incomprehensible to 
him. From his perspective, it would be even less comprehensible that even 
the non-consecrated faithful, whether priests or lay, could fully assume 
the content of the evangelical counsels even if professed modo religioso; 
or that they could radically follow Christ, taking him not only as Master, 
but also as a model of their Christian existence. 

What characterizes consecrated life is the profession of the evangeli
cal counsels in a stable state of life. The counsels as such are proposed "in 
their great variety, to every disciple" of Christ (CCC, 915); and therefore 
evangelical radicalism is a fundamental requirement of all Christians, 
without exception, regardless of their condition of life, a condition that 
cannot be renounced ( cf. PDV 27). 

Consecrated life constitutes a specific manner of following Christ 
that translates into a particular condition of life. The secular institutes be
long to it since they embrace the evangelical counsels with a sacred bond. 
There is nothing more logical, therefore, than for them to be in c. 577, 
forming a part of a generic typological distinction of the institutes of con
secrated life. 
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578 Fundatorum mens atque proposita a competenti auctori
tate ecclesiastica sancita circa naturam, finem, spiritum 
et indolem instituti, necnon eius sanae traditiones, quae 
omnia patrimonium eiusdem instituti constituunt, ab om
nibus fideliter servanda sunt. 

The mind of the founders and their dispositions concerning the nature, 
purpose, spirit and character of the institute which have been approved by 
the competent ecclesiastical authority, together with its sound traditions, 
all of which comprise the patrimony of the institute itself, are to be faith
fully observed by all. 

SOURCES: LG 45; PC 2b; ES II: 16 § 3 

CROSS REFERENCES: cc. 586, 587 § 1, 631 § 1, 619 

C OMME NTARY 

Tomas Rincon-Perez 

Faithfulness to the patrimony of each institute 

The constant return to the originating sources, to the original inspi
ration of the institutes, together with their prudent adaptation to the cir
cumstances of today's world, wisely evaluated in the light of faith, are the 
two great conciliar principles around which must revolve a fitting renova
tion of consecrated life. It is a matter of, on one hand, avoiding resistance 
to change: just as the Church itself must do, the institutes of consecrated 
life must renew themselves within the context of history. But moreover it 
is a matter of avoiding such a radical transformation that takes the insti
tute away from its originating source, from the foundational charism. 

Canon 578 echoes one of those principles on reproducing almost lit
erally this conciliar text: "It is for the good of the Church that institutes 
have their own proper characters and functions. Therefore the spirit and 
aims of each founder should be faithfully accepted and retained, as indeed 
should each institute's sound traditions, for all of these constitute the pat
rimony of an institute" (PC 2 b ). An institute's own patrimony, therefore, 
has its origin in the mind and dispositions of the founder, that is, in the 
foundational charism, in whose light must be interpreted the elements 
that constitute the institute: nature, end, spirit, and nature or character of 
each institute, together with the legitimate traditions that have become in
corporated throughout history. 
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To avoid the risk of comparing consecrated life originating through 
the public profession of the evangelical counsels with consecrated life 
coming from the mere reception of baptism, nowadays it is of great impor
tance to identify the differentiating profiles between one and another 
condition of life. Canon 573 concerns itself with that task in respect to 
consecrated life in general; and cc. 607 and 710 deal with what is referred 
to as religious life and consecrated secular life. 

But along side this generic identity, it is no less important that each 
institute conserve its own identity as already described in the founda
tional charism-the originating source-without forgetting the legitimate 
traditions, that is, the historical contributions that have been wisely incor
porated into the patrimony of each institute. 

Upon this basis, c. 578 imposes on all the members of an institute the 
obligation of observing with fidelity that which is proper and characteris
tic of the institute, that which constitutes its reason for being when it was 
established and approved by ecclesiastical authority. In the end, fidelity of 
a consecrated person to his or her own vocation is not an abstract fidelity 
because the vocation is not abstract, but rather it must necessarily be 
specified by the faithful observance of the ends and spirit that character
ize the institute. 

It is advisable to note that the calling to fidelity that c. 578 makes is 
not a mere ascetic recommendation, but one that contains a great impera
tive duty, ab omnibus fideliter servanda sunt, of a moral nature in every 
case, but with indisputable juridical consequences. Thus, for example, 
when c. 696 establishes the causes for a possible expulsion, it does so, ob
viously, in generic terms, but some of them are based on the breach of the 
obligations proper to each institute. 

But the defense of the patrimony of each institute, constituted by the 
foundational purpose and spirit, as well as by the legitimate traditions, ac
tually, the care of its own identity, is not a task uniquely entrusted to the 
fidelity of each and every member. Given its importance, it is a responsi
bility that affects especially those who exercise authority in the institute. 
It is the prerogative of the superiors to be an example to the rest "in ob
serving the laws and traditions proper to the institute" (c. 619). One of the 
tasks entrusted to the general chapter is precisely the defense of the patri
mony of the institute (c. 631 § 1). Everything ordered to be observed in the 
canon that we are commenting on must be contained necessarily in the 
fundamental codes or constitutions, pursuant to c. 587 § 1. Lastly, the just 
autonomy that c. 586 recognizes in each institute has as its principal end 
the ability to preserve the integrity of the proper patrimony dealt with in c. 
578.1 

1. J. OCHOA, "Modus determinandi patrimonium constitutionale cuiusvis Instituti 
perfectionis proprium," in Commentarium Pro Religiosis 48 (1967) , pp. 337-350; 49 (1968), 
pp. 97-111 .  
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579 Episcopi dioecesani, in suo quisque territorio, instituta 
vitae consecratae formali decreto erigere possunt, dum
modo Sedes Apostolica consulta fuerit. 

Provided the Apostolic See has been consulted, diocesan bishops can, by 
formal decree, establish institutes of consecrated life in their own territo
ries. 

SOURCES: cc. 488, 3°, 492 § 1; SCR Normae, 6 mar. 1921, 3 (AAS 13 
[1921] 313); SCR Deer. Quod iam, 30 nov. 1922 (AAS 14 
[1922] 644-646); SCEP Normae, 10 iun. 1967 

CROSS REFERENCES: c. 589 

C OMME NTARY 

Tomas Rincon-Perez 

Canonical erection of an institute of consecrated life 

1. Consecrated life, as c. 573 defines it, is that which is lived in an in
stitute canonically erected by the competent authority of the Church. Ca
nonical erection, therefore, is a necessary requirement for an association 
that has the characteristics proper to consecrated life to acquire its condi
tion as such in the Church. Canon 579 determines who is the competent 
authority and what is the procedure to follow in the canonical erection of 
an institute. 

On one hand, competence nominally falls on the diocesan bishop for 
which reason the other local ordinaries are excluded (cf. c. 134). But for 
the first canonical erection, the Apostolic See obviously is competent 
( c. 589) also. In the case of canonical erection realized by the diocesan 
bishop, the institute will have the nature of an institute of diocesan right 
until the Holy See issues the Decretum laudis. If, on the other hand, the 
first erection is decreed by the Apostolic See, it will be from the beginning 
an institute of pontifical right. 

2. Regarding procedure, the canon only establishes that the erection 
is accomplished through a formal decree, that is, by an administrative act 
that fulfills all the formal requirements (pertinent for that type of act) 
such as, among others, that it be done in writing (c. 51). It is important to 
note in this regard that through that administrative act, the bishop ( or the 
Apostolic See, as the case may be), must confer juridical status on the in
stitute, but by doing so he does not become its founder. In this sense c. 579 
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is more technically precise than c. 492 of the CJC/1917, which talked about 
the competence of the bishop to found religious congregations. This obli
gated the commentators to distinguish between material and formal 
foundation. The new law does not distinguish between orders and congre
gations; it limits itself to dealing with the formal erection of the institutes 
of consecrated life, encompassing the religious institutes and the secular 
institutes. This implies a two-step process because when discussing the 
old c. 492 which granted competence to the diocesan bishop only to found 
religious congregations, it was taken for granted that the approval of a re
ligious order was a matter reserved to the Apostolic See. It should be 
noted in this regard that if the Code did not mention this approval explic
itly, it was due to the fact that no new orders have been erected since the 
18th century (the last was approved in 1752); and, given the circumstances, 
neither did it seem likely that any will be erected in the future. 1 

3. The competence attributed to the diocesan bishop to canonically 
erect an institute of consecrated life is conditioned in c. 579 on the re
quirement of a prior consultation with the Apostolic See. On this point the 
criterion of the prior legislation is followed as well as the recommenda
tion of Vatican Council II, according to which "when it is proposed to 
found new religious institutes the question must be seriously pondered, 
whether they are necessary, or even very useful , and whether it will be 
possible for them to increase. Otherwise, institutes may be imprudently 
brought into being which are useless or lacking in sufficient resources" 
(PC 19). To warn against those risks, no one is in better position than the 
Apostolic See. Perhaps that is why, without forgetting other reasons, the 
criterion of the first schemata of revision, specifically that of the schema 
of 1977, when sent to the consulting bodies, was not successful. According 
to that schema, the prior consultation would have to have been with the 
Conferences of Bishops without whose consent the bishop could not have 
acted. In the mentioned schema, it was noted as well that before giving its 
consent, the Conferences of Bishops should take care that institutes of a 
similar nature, end, and mission do not multiply within the same territory. 

4. With respect to the juridical effect of canonical erection without 
prior consultation with the Holy See, the former doctrine affirmed its va
lidity, without lessening it by calling it a voidable act. 2 It was af firmed, 
moreover, that the consultation required by c. 492 of the CJC/1917 rather 
meant a true petition for permission that the SCR had to grant for the 
bishop to proceed legally, permission that normally took the negative form 
of the nihil obs tat. 3 

1. Cf. A. LARRAONA, "Commentarium Codicis," in Commentarium pro religiosis 5 (1924), 
p. 44; Cf. A. TABERA, Derecho de religiosos, 3rd ed. (Madrid 1957), p. 41,  

2. Cf. A. TABERA, Derecho de religiosos, cit., p. 43. 
3. Cf. A. LARRAONA, "Commentarium in leg em peculiarem institutorum saecularium," in 

Commentarium pro Religiosis 30 (1949), p. 227. 
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The tenor of the current norm ("dummodo Sedes Apostolica con
sulta fuerit") seems to be inclined more toward nullity a iure than void
ability in questions of the consultation requirement. Nevertheless, the 
norm does not mention the requirement of prior permission and thus, in 
principle, once the consultation is effected, the bishop could act validly 
and legally, even without following the criterion of the Holy See. This in
terpretation seems to us to be most congruent with the literal text of the 
present canon. If the legislator had wanted to require prior permission, 
there would have been no technical difficulty in having so stated. There
fore, in the hypothetical case where the curial practice requires permis
sion, one would have to conclude that either it is an illegal requirement or 
at least that c. 579 is technically incorrect. Moreover, it should not be for
gotten that an institute erected by the bishop is one of diocesan right. 
Thus, the possible canonical defects that it could have had upon its first 
being canonically recognized can either be corrected when the Decretum 
laudis is requested, or simply the Decree will not be granted by the Apos
tolic See,4 because the defect is not correctable. In this way hypothetical 
problems with a bishop's canonical erection of an institute of consecrated 
life will disappear, without adjusting from the beginning to the criteria is
sued by the Holy See. 

4. Cf. Deer. Quad iam, November 30, 1922, in AAS, 14 (1922), p. 644. 
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Aggregatio alicuius instituti vitae consecratae ad aliud 
reservatur competenti auctoritati instituti aggregantis, 
salva semper canonica autonomia instituti aggregati. 

The aggregation of one institute of consecrated life to another is reserved 
to the competent authority of the aggregating institute, always safeguard
ing the canonical autonomy of the other institute. 

SOURCES: c. 492 § 1; ES II: 39-41 

CROSS REFERENCES: 

C O MME NTARY ------

Tomas Rincon-Perez 

In the former legislation the concept of aggregation encompassed 
only the "third orders" (cf. 492 CIC/1917). Given the generic tenor of 
c. 580, the aggregation to which it refers today could encompass other 
cases. In any case, keep in mind that aggregation only produces spiritual 
effects, that is, it only signifies communion of spirit and spiritual graces, 
without diminishing the juridical autonomy of the aggregated institute. 1 

This is the basis for the difference between aggregation and the fusions 
and unions that c. 582 contemplates. To this end, Ecclesiae Sanctae II, 41 ,  
had already anticipated that "if a suppression is finally decided upon, pro
vision must be made that 'if possible (the institute) be aggregated with a 
more flourishing (institute) whose aim and spirit differ little from its own' 
(Perfectae Caritatis, 21)." Although Ecclesiae Sanctae uses the term ag
gregation, it seems clear that it refers rather to a true union or fusion of 
institutes with all the juridical consequences that those acts imply. 

Neither is it appropriate to identify the concept of aggregation with 
the concept of association found in c. 614. In this last case, it is a matter 
of a juridical act from which derive mutual rights and duties between the 
associating and associated institutes, which must be stated in the consti
tutions of the associated institute. On occasion, one effect of association 
could be that the superior of a masculine institute has true power over the 
associated monastery. The principal effect of aggregation, on the other 
hand, consists, as we have said, "in the transfer of all the graces, privi
leges, spiritual and communicable indulgences that the aggregating insti
tute legitimately possesses, and in a certain protection and aid that are 

1. Cf. Comm. 1 1  (1979), p. 45. 
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also spiritual."2 The canonical autonomy of the aggregated institute, how
ever, must always be maintained. 

With respect to the authority to realize the act of aggregation, c. 580 
reserves it to the competent authority of the aggregating institute. Later 
the proper law will establish the kind of competent superior. Some au
thors consider aggregation as one of the greatest matters whose treatment 
is the responsibility of the general chapter, pursuant to c. 631.3 

2. D.J. ANDRES, El Derecho de las religiosos (comentario al C6digo) , 2nd ed. (Madrid 
1984), p. 24. 

3. D.J. ANDRES, ibid. , p. 168. 
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Dividere institutum in partes, quocumque nomine ve
niant, n ovas erigere, erectas coniungere vel aliter cir
cumscribere ad competentem instituti auctoritatem 
pertinet, ad normam constitutionum. 

It is for the competent authority of the institute to divide the institute into 
parts, by whatever name these maybe called, to establish new parts, or to 
unite or otherwise modify those in existence, in accordance with the con
stitutions. 

SOURCES: cc. 494, 1500; AIE l 0 

CROSS REFERENCES: cc. 585, 621 

COMME NTARY ------

Tomas Rincon-Perez 

Division of the institute into circumscriptions 

This is a norm common to all the institutes of consecrated life and 
therefore applicable to religious institutes and secular institutes. This is 
the reason for which the canon generically talks about division into parts 
(circumscriptions), and not about provinces, which is the proper name of 
the circumscriptions into which a religious institute is divided (c. 621). 

In the former legislation ( cf. c. 494 § 2 CIC/1917), all the material rel
ative to division, modification, and suppression of provinces was consid
ered among the most important matters to be reserved exclusively to the 
Apostolic See. 

The first disciplinary change, that is, the first decentralization, was 
brought about through the Decree Ad instituenda, of June 4, 1970.1 From 
then on only the obligation to resort to the Holy See to realize the first di
vision in provinces and the total suppression of the same remained in 
force. But it was the responsibility of the institutes themselves, in confor
mity with their proper law, to unite with other provinces that were already 
established, or to establish other limits for them, create other provinces, 
or suppress those that already were in existence. 

Canon 581, together with c. 585, confers powers on the authority of 
the institute to carry out all the procedures relative to the division and 

1. AAS 62 (1970), p. 449. 
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suppression of circumscriptions. A total decentralization of the entire sub
ject, therefore, is produced, with the exception that the norms of the 
proper law that establish those powers must be constitutional norms, that 
is, they must be included in the constitutions or fundamental code, and as 
such, they must be approved by the competent authority of the Church, or 
modified with its consent ( c. 587 § 2). 
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Fusiones et uniones institutorum vitae consecratae uni 
Sedi Apostolicae reservantur; eidem quoque reservantur 
confoederationes et foederationes. 

Fusions and unions of institutes of consecrated life are reserved to the Ap
ostolic See alone. To it are likewise reserved confederations or federa
tions. 

SOURCES: Pius PP. XII, Hom. Exsultent hodie, 18 sep. 1947 (AAS 39 
[1947] 454-455); SpC VII; PC 21, 22; ES II: 39-41 

CROSS REFERENCES: 

COMME NTARY - - - - - -

Tomas Rincon-Perez 

Acts of union, fusion, federation, and confederation 

The preceding canons have addressed the competent authority for 
the formal erection of an institute as well as with their internal division. 
The present canon, on the other hand, contemplates a series of juridical 
activities through which two or more institutes combine in a more or less 
intense manner, according to the nature of that activity. The canon refers 
specifically to these four juridical phenomena: union, fusion, federation, 
and confederation. These kinds of acts have great importance, both for 
the institutes themselves and for each of the members who see their origi
nal juridical situation modified, sometimes substantially so. It is no won
der, then, that those diverse activities are reserved exclusively to the 
Apostolic See, even when it involves institutes of diocesan right. 

l .  Historical sketch 

To better understand the scope of those distinct juridical phenom
ena, it will be helpful first to give a brief historical introduction. The first 
point to be made is that none of the concepts referred to now in c. 582 ex
plicitly appeared in CIC/1917. This does not mean that the phenomena de
scribed here were nonexistent or unknown. The old Code only referred 
explicitly to the so-called monastic congregation (c. 488,2° CIC/1917), 
conceiving of such as the union or combination of several independent or 
sui iuris monasteries under the same superior. It was a matter of a true 
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religion, with its own moral personality, whose difference with other reli
gions lay in that the members of the former religious entity were not phys
ical persons but other moral persons, that is, the independent congregated 
monasteries. Theoretically nothing prevented the formation of monastic 
congregation of women, but the concept was only in fact applicable to or
ders of men. 

On the other hand, the doctrine at that time did not identify monas
tic congregation (that of c. 488,2° CJC/1917) with federation, although 
there might have been many points of similarity between them. In effect, a 
federation was understood as the union of several monasteries or houses 
sui iuris, independent in themselves, established with the approval of the 
Holy See, and with their autonomy preserved intact. But a federation did 
not constitute a "religion" properly speaking, as did the monastic congre
gation, despite the existence of a juridical bond through which a federa
tion was constituted in a superior moral person, distinct from that of each 
individual monastery. 1 

With respect to a confederation, CJC/1917 did not mention the term 
explicitly, either, though it did implicitly refer to it every time it contem
plated the figure of the abbot primate, whose authority governed a confed
eration (the union of several monastic federations or congregations). 

In view of this, the doctrine came to distinguish between religious 
orders of a centralized governance and those of a federative form of gov
ernance. In the first case, a Supreme moderator, a provincial superior, and 
a local superior governed the orders. In the second case, each monastery 
was sui iuris, governed by its own abbot, but many were joined in monas
tic congregation and thus also had an abbot superior. They could even 
have an abbot primate as a superior if such congregations or federations 
were joined in confederation. 

As we stated above, the federative system was more proper to the 
masculine orders. It would be Pope Pius XII who would later cause the es
tablishment of a federation of monasteries of nuns. In 1947, in celebration 
of the fourteen hundredth anniversary of the death of St. Benedict, the 
Pope recommended that several Benedictine families combine in federa
tion. 2 That same recommendation was afterward extended to the monas
teries of nuns with the regulation of the establishment of f ederation in the 
Constitution Sponsa Christi of November 21, 19503 developed by the In
struction Inter praeclara of the SCR, of November 23, 1950.4 

1. Cf. A. TABERA, Derecho de religiosos, 3rd ed., (Madrid 1957), p. 1 1 ;  A. LARRAONA, 
"Commentarium ad CIC, ad c. 488," in Commentarium pro Religiosis 2 (1921) ,  p. 277; 
G. ESCUDERO, El nuevo derecho de religiosos, 2nd ed. (Madrid 1975), p. 36, note 5. 

2. AAS, 39 (1947), pp. 454-455. 
3. AAS, 43 (1951), pp. 13, 18. 
4. AAS, 43 (1951), pp. 42-43. 
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Vatican Council II, besides also urging the promotion of a new f eder
ation of autonomous monasteries, favored another kind of union and asso
ciation. Thus, Perfectae caritatis 21 provides that when certain institutes 
and monasteries do not off er, in the judgment of the Holy See, hope of fur
ther development, they "are to be forbidden to receive any more novices. 
If possible, they are to be amalgamated with more flourishing institutes or 
monasteries whose aims and spirit differ little from their own." Note 22 
adds: "Institutes and independent monasteries should, as opportunity of
fers and with the approval of the Holy See, form federations, if they belong 
in some measure, to the same religious family. Failing this, they should 
form unions, if they have almost identical constitutions and customs, have 
the same spirit, and especially if they are few in numbers. Or they should 
form associations if they have the same or similar active apostolates." 

In executing the above-mentioned norms of Perfectae caritatis, Ec
clesiae Sanctae made clear a series of principles that the doctrine would 
not overlook when it came time to appraise the canonical effects of the 
union or fusion of institutes. "In all those cases, [in effect established by 
ES II, 40-41] ,  one must keep in view the good of the Church, while being 
mindful also of the characteristics proper to each institute as well as the 
freedom of each religious member. Therefore, listen to each one of them 
beforehand and do everything with charity. "5 

2. Different types of bonds between institutes 

All these normative precedents culminate in the current c. 582, in 
which four different kinds of combination are explicitly stated. The Code, 
however, does not give us their canonical scope and they must be ex
tracted, therefore, from the practice of the Roman Curia, to whom they 
are reserved. 

In light of that practice, the doctrine thus describes the distinct jurid
ical phenomena: 

Fusion exists when a small institute (A) joins a larger one (B) so that 
the first one (A) is suppressed by having been absorbed by the second (B), 
whose name, constitutions, and governance are assumed by the first (A). 
Sometimes fusion is called extinctive union because in truth institute A is 
extinguished by fusion. 

5. Cf. A. GUTIERREZ, "Conditio juridica religiosorum non consentientium in unionem 
duarum congregationum, "  in Commentarium pro Re ligiosis 59 (1978), pp. 234-237. 
Regarding the Associations and Federations as organs of assistance and coordination 
between the monasteries, see Instr. Verbi Sponsa, of May 13, 1999, nos. 27-30. 
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Union, on the other hand, implies a suppression or disappearance of 
two or more institutes, leading to a new and different one. There are two 
kinds of union in this genre: 

a) The union of two houses sui iuris that have the same founder 
and the same rule. This should not be confused with the so-called monas
tic congregation because the latter involves a union among various mon
asteries sui iuris under the same superior, with both monasteries 
remaining autonomous (sui iuris). In a true union of houses, they lose 
their autonomy. 

b) The union of two or more institutes among themselves, forming a 
new religious house. Sometimes the united institutes have the same 
founder, but there can be unions between institutes that have different 
founders.6 

With respect to the termfederation, note that the canon does not ex
plicitly mention the monastic congregation of the old Code, despite which 
(perhaps because of a recent and progressive historical decantation), the 
doctrine 7 identifies federation and monastic or canonical congregation, 
understanding them to be the combination of several monasteries or chap
ters of canons sui iuris under the same major superior. In any case, feder
ation differs absolutely from union and fusion since in these last two there 
is a suppression of one or several institutes, while in the institutes that 
make up a federation, greater coordination and mutual assistance are 
sought without diminishing the canonical autonomy of each institute. This 
is principally the case among the smaller institutes, which already have ei
ther quite similar constitutions, the same spirit, or the same type of apos
tolate. A federation has statutes of its own approved by the Apostolic See. 
Pursuant to those statutes, a superior with the council presides over the 
federation but without any power over the institutes themselves. 8 

Finally, by confederation, is meant the combination under one abbot 
primate of several federations, or monastic or canonical congregations. 

Extracted also from the practice of the Roman Curia is the proce
dure to follow until the Holy See issues the decree of fusion, union, or fed
eration. In this respect, it is important to emphasize the necessary prior 
consultations that must be had with each religious member, who enjoys 
the freedom to join or to not join the newly created situation, especially 
when it is a union or fusion. In the stage that followed the promulgation of 

6. Cf. M. DORTEL-CLAUDOT, "Quaestiones hodiemae de fussionibus, unionibus ac 
foederationibus IVC," in Periodica 79 (1990), pp. 663-683. 

7. Cf. D.J. ANDRES, El Derecho de las religiosos. Comentario al C6digo, 2nd ed. (Madrid 
1984), pp. 17 and 80. 

8. Cf. M. DORTEL-CLAUDOT, "Quaestiones hodiernae . . .  ," cit., p. 675. Cf. Instr. verbi Sponsa, 
nos. 27-28. 
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Ecclesiae Sanctae, a religious who did not accept the union was granted a 
double option: request either a transfer to another institute or the indult of 
secularization. Such was the case, for example, in two decrees issued by 
the SCR on December 2, 1970 and May 29, 1971. 9 Presently, it seems that 
the only alternative, in principle, is a transfer to another institute, not the 
indult in mundo redeundi. 10 

9. Cf. A. GUTIERREZ, "Conditio iuridica religiosorum non consentientium in unionem 
duarum congregationum," in Commentarium pro Religiosis 59 (1978), pp. 234-237. 

10. M. D0RTEL-CLAUD0T, "Quaestiones hodiemae . . .  ," cit., p .  675. 
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583 Immutationes in institutis vitae consecratae ea afficien
tes, quae a Sede Apostolica approbata fuerunt, absque 
eiusdem licentia fieri nequeunt 

Changes in institutes of consecrated life which affect elements previously 
approved by the Apostolic See, cannot be made without the permission of 
the same See. 

SOURCES: c. 495 § 2 

CROSS REFERENCES: cc. 578, 587 § 2, 595 § 1 

COMME NTARY 

Tomas Rincon-Perez 

Changes in institutes of consecrated life 

The canon is a specific application of a general juridical principle 
pursuant to which a hierarchically inferior authority cannot change what 
has been established or approved by a superior authority, without obtain
ing the appropriate permission. The case that we are concerned with is 
where neither the bishops nor the chapters nor any other internal author
ity of an institute can introduce changes that affect what has been ap
proved by the Apostolic See, without receiving the applicable permission. 

In principle, the norm affects both the institutes of pontifical right 
and those of diocesan right. With respect to the former institutes, it must 
be kept in mind that the constitutions have been approved by the Apos
tolic See and can only be modified with its consent ( c. 587 § 2). With re
spect to the latter institutes, it is the prerogative of the bishop to approve 
their constitutions and to confirm legally introduced amendments thereto, 
excepting, however, every case where the Apostolic See has taken the 
matter into its own hands (c. 595 § 1). 

But the norm established in c. 583 goes beyond simple changes in 
laws by which the institute is governed. It aims, moreover, at changes that 
affect the patrimony of the institute already determined in c. 578 and ap
proved by the Apostolic See. Generally, the configuration of an institute is 
reflected in its fundamental norms, but this does not prevent other config
uring elements from existing that are not expressly set down in norms and 
whose possible modification also requires permission from the Apostolic 
See. 1 

1. Cf. E. GAMBARI, I Religiosi nel codice (Commento ai singoli canoni), (Milan 1986), 
p. 47. 
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Institutum supprimere ad unam Sedem Apostolicam spec
tat, cui etiam reservatur de eius bonis temporalibus sta
tuere. 

Only the Apostolic See can suppress an institute and dispose of its tempo
ral goods. 

SOURCES: cc. 493, 1501; PC 21, 22; ES II: 39- 41 

CROSS REFERENCES: cc. 120, 123, 616 § 2 

C O MME NTARY ------

Tomas Rincon-Perez 

Suppresion of an institute 

The suppression of an institute is the exclusive prerogative of the 
Apostolic See. This same principle is extended to the juridical acts of 
union and fusion of institutes ( c. 582; see commentary), keeping in mind 
that suppression is implied in one way or another in such acts. For the 
same reason, suppression of the only house of a religious institute is the 
exclusive competence of the Holy See (c. 616 § 2). This implies the sup
pression of the institute itself. 

Note that the reservation to the Holy See is applied also to the insti
tutes of diocesan right, despite their having been erected by the diocesan 
bishop and being under his care (c. 594). That very clearly shows that 
every institute, once formally erected, becomes patrimony of the universal 
Church, even before receiving papal approval. 

Among the criteria that can help to form a judgment regarding the 
suppression of an institute, Ecclesiae Sanctae II, 41 provided the follow
ing: "The number of members remains small, even though the institute or 
monastery has been in existence for many years, candidates have not been 
forthcoming for a long time past and most members are advanced in 
years." The conciliar Decree Perfectae caritatis 21, also expressed the fol
lowing criterion: "Institutes and monasteries, however, which the Holy 
See, having consulted the local ordinaries concerned, judges not to offer 
any reasonable hope of further development, are to be forbidden to re
ceive any more novices. If possible, they are to be amalgamated with more 
flourishing institutes or monasteries whose aims and spirit differ little 
from their own." 
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To the extent that every institute is endowed with a public juridical 
personality, theoretically nothing prevents applying the norm of c. 120 to 
the case of extinction of the juridical person once its activity has ceased 
for a period of one hundred years. Anyway, as a public juridical person, its 
temporal goods are ecclesiastical goods. Just like suppression, the Apos
tolic See has exclusive power to dispose of the same ( cf. c. 123). 
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Instituti partes supprimere ad auctoritatem competen
tem eiusdem instituti pertinet. 

The competent authority of an institute can suppress parts of the same in
stitute. 

SOURCES: cc. 494, 1500, 1501; AIE 1 ° 

CROSS REFERENCES: c. 581 

COMME NTARY ------

Tomas Rincon-Perez 

In the codification efforts (for example in the schema of 1977 sent 
for the general consultation), the competence to suppress a circumscrip
tion of an institute was expressly attributed to the general chapter of the 
institute. But finally in this respect the legislator followed the same crite
rion established in c. 581 for the division of institutes into parts or circum
scriptions; that is, to attribute the competence to the authority of the 
institute while leaving it to the proper constitutional law to determine that 
authority. 1 Certainly, pursuant to c. 581, the competent authority for divi
sion must be determined expressly in the constitutions, while c. 585 does 
not include the clause ad normam constitutionum. But it appears logical 
that the proper constitutional law would also establish the competent au
thority for suppression. 

It is important to note, finally (see commentary on c. 581), that the 
generic reference to parts or circumscriptions is due to the norm's appli
cation to both religious and secular institutes. In this sense, the name 
province (c. 621) would not be the most appropriate to designate the parts 
into which a secular institute can be divided. On the other hand, in the 
term "parts" there is not included houses whose erection and suppression 
is precisely regulated (cc. 609 and 616). 

1. Cf. Comm. 1 1  (1979), pp. 5-51. 
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586 § 1. Singulis institutis iusta autonomia vitae, praesertim 
regiminis, agnoscitur, qua gaudeant in Ecclesia pro
pria disciplina atque integrum servare valeant suum 
patrimonium, de quo in can. 578. 

§ 2 .  Ordinariorum locorum est hanc autonomiam servare 
ac tueri. 

§ 1. A true autonomy of life, especially of governance, is recognised for 
each institute. This autonomy means that each institute has its own 
discipline in the Church and can preserve whole and entire the patri
mony described in can. 578. 

§ 2. Local Ordinaries have the responsibility of preserving and safeguard
ing this autonomy. 

SOURCES: § 1: CD 35: 3-4; MR 13c, 34 
§ 2: LG 45; CD 35: 2; MR 9c et d, 28, 52 

CROSS REFERENCES: cc. 578, 591, 593, 594 

C OMME NTARY 

Tomas Rincon-Perez 

The true autonomy of each institute 

1. Autonomy and canonical exemption 

The autonomy of life and governance that c. 586 recognizes for all 
the ICLs is not a substantially new or unknown principle in the canonical 
order. Since time immemorial each institute has been governed by its own 
rules and constitutions, seeking to safeguard its own spirit and identity in 
the body of ecclesial life. This has been particularly so concerning reli
gious life. Still, its formal and general recognition posed a great advance, 
and it was destined to have great canonical importance especially at this 
moment when the principle of exemption (see below, and commentary on 
c. 591) had substantially lost its classical significance. This is confirmed in 
that the recent doctrine frequently pairs off both concepts ( autonomy and 
exemption) and tries to decipher their differences or at least their mutual 
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implications. 1 For some, in effect, autonomy and exemption are distinct 
juridical phenomena, for their natures as well as their foundations, ori
gins, and ends. For others, in contrast, the exemption has lost its effect or 
the institution has been so transformed to the point that in practice it is 
confused with lawful autonomy. In reality, the exemption today hardly sig
nifies more than autonomy of life and governance2 (see commentary on 
C. 591). 

2. Autonomy as "ius nativum": its ecclesiologicalfoundation 

To better understand the scope of this controversy, we must analyze 
in detail the principle of autonomy established in the canon. It cannot be 
emphasized enough that this is a matter of formal recognition and not of 
an administrative concession by the ecclesiastical authority. That recogni
tion responds, therefore, to the prior existence of an ius nativum to au
tonomy, which was founded on the constitutional principle that emanated 
from the conditio libertatis of the faithful.3 Perhaps that could have been 
the the most radical ecclesiological foundation upon which the autonomy 
recognized for all the ICLs was granted. It is certain that other ecclesiolog
ical foundations can be cited, as indeed they are,4 such as the charismatic 
origin and public nature of the power by which these institutes are gov
erned. But by doing that, only one of the multiple ways that the faithful 
acts in conditio libertatis and the inherent autonomy of that freedom is 
specified. An association of the faithful, for example, enjoys great auton
omy; greater still if it is a private association despite its not having a char
ismatic origin or its directives' having public power. Where there is a true 
communion composed of the elements of unity and diversity, the principle 
of autonomy is necessarily present as a technical instrument of safeguard
ing the identity itself of the association inasmuch as it is an expression of 
that diversity. Canon 586 refers to that concept when it establishes as a 
reason for being, the ultimate purpose of that autonomy, the power to pre
serve intact the patrimony of each institute, which, all things considered, 
is charismatic foundational diversity. 5 

1. Cf., e.g., V. DE PAOLIS, "Exemptio an autonomia institutorum vitae consecrate?" in 
Periodica.71 (1982), pp. 147-177; G. GHIRLANDA, "La giusta autonomia e l'esenzione degli 
istituti religiosi: fundamenti ed estensione , "  in Vita Consacrata 25 (1989), pp. 679-699; 
S. PETTINATO, "Esenzione e autonomia degli istituti in vita consacrata," in fl Diritto 
Ecclesiastico 102 (1991), pp. 194-1229. 

2. Cf. D.J. ANDRES, Los superiores religiosos segun el C6digo (Madrid) 1985. 
3. Cf. S. PETTINATO, "Esenzione e autonomia . . .  ," cit., p. 229. 
4. Cf. G. GHIRLANDA, "La giusta autonomia . . .  ," cit., pp. 679-699. 
5. Cf. Ap. Exhort. Vita consecrata, 48. 
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3. Range or extension of autonomy 

c. 586 

Canon 586 recognizes a true autonomy for each institute. With the 
qualifier "true" two things are sought to be expressed: on one hand, that 
the recognized autonomy is due in justice and, as a consequence, that due 
autonomy, while recognized for each and every one of the institutes, is not 
of equal measure. Giving to each one its own autonomy is not giving equal 
autonomy to all, rather due recognition is giving to each one that which 
pertains to it, according to the nature and character of each institute. 
Thus, the autonomy enjoyed by an institute of diocesan right is not the 
same as that enjoyed by an institute of pontifical right. Likewise, the au
tonomy of a lay institute of pontifical right or of a secular institute (though 
it might be clerical) is different from the autonomy of a clerical religious 
institute of pontifical right whose major superiors enjoy power of jurisdic
tion and are, therefore ordinaries pursuant to the provisions of c. 134 § 1. 

But this last point leads us to deal with another problem that the 
doctrine customarily emphasizes regarding true autonomy. We refer to the 
scope or extension of said autonomy. The canon expressly talks about the 
autonomy of life, praesertim regiminis, so that it has at its disposal its 
own discipline inside the Church. In those terms it is undoubtedly under
stood as the so-called internal autonomy. But the problem resides in 
knowing to what extent is also covered external autonomy, that is, the re
lations outside the institute though apostolic works. In this context the 
connections between autonomy and exemption are evident. Here is how 
one doctrinal sector put it: "The evolution of exemption, concludes V. De 
Paolis, 6 has been rendered in such a form that it is no longer considered as 
a subtraction from the jurisdiction of the bishop, but as autonomy neces
sary to preserve the identity of the institutes, pursuant to the law. This au
tonomy affects primarily the internal order, but also, cumulatively with 
the local ordinary, the responsibility of the superiors with respect to the 
works of apostolate, to the extent they are related to the charism." 

J. L. Gutierrez also concluded: "The exemption should be understood 
as lawful autonomy whether it refers to internal order or to the specific 
way of practicing the works of apostolate proper to the institute to which 
it pertains-always with due regard for the territorial authority. In seems 
to me, therefore, to be of little value to use the word exemption, and I con
sider it more appropriate in reality to speak of a lawful autonomy, and at 
the same time of coordination with the authority of the territory, which 
would be greater or lesser to the extent to which an institute has acquired 
the necessary sanction." 

G. Ghirlanda reached similar conclusions, although from a posture 
of clearly defending the classical institute of the exemption inasmuch as it 

6. V. DE PAOLIS, "Exemptio an autonomia . . .  ," cit., p. 177. 
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is distinct from the true autonomy recognized for all institutes. We empha
size that the author maintains that the autonomy of the institutes dedi
cated to the work of the apostolate, recognized in c. 586, cannot be only 
internal, but also external since apostolic action belongs to their very na
ture and because its charism is expressed in that unique activity. There
fore, the members should always be saturated by apostolic spirit and 
every apostolic activity of religious spirit ( c 675 § 1). It is important to em
phasize (as the above mentioned author mentions later on) the parallelism 
between c. 586 and c. 678: autonomy of government cannot be understood 
only in relation to the internal life of the institute for the same fact that the 
government of an institute dedicated to works of apostolate is destined to 
the faithful fulfillment of its own apostolic end, which is an obligation to 
be urged by bishops themselves in the proper case, as well as is their duty 
to preserve and defend the autonomy of each institute ( c. 586 § 2). 7 

In conformity with the foregoing opinions, it seems clear that one can
not take true autonomy to mean only the capacity to govern and the mere 
internal self-governance of the institutes. These concepts are necessarily 
projected outward as they already have been projected by the institutes' 
own charismatic identities, own ways of operating, and particular spiritual
ities. Consequently, those external reflections of the institutes' internal 
ways of being fall under the scope of autonomy, keeping in mind moreover, 
that their apostolic fecundity stems from fidelity to their own foundational 
charism, that is, to the vocation and specific mission they entail. 

In view of that, there is nothing unusual about the principles that the 
Code establishes in the chapter dedicated to the apostolate of the reli
gious institutes ( cc. 673-683): 

the principle of communion: "Apostolic action exercised in the 
name of the Church and by its command is to be performed in union with 
the Church" (c. 675 § 3); 

the principle of subordination: "In matters concerning the care of 
souls, the public exercise of divine worship, and other works of the apos
tolate, religious are subject to the authority of the bishops, whom they are 
bound to treat with sincere submission and reverence" (c. 678 § 1); 

the principle of coordination: "In directing the apostolic works of re
ligious, diocesan bishops must proceed by way of mutual consultation" 
(c. 678 § 3); 

and more still: "Under the direction of the bishop, there is to be a co
ordination of all apostolic works and actions, with due respect for the 
character and purpose of each institute and the laws of its foundation" 
(c. 680). 

7. Cf. G. GHIRLANDA, "La giusta autonomia . . .  ," cit., pp. 692-694. 
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Among these principles there is no lack of reflections of the princi
ple of autonomy. In the institutes that are dedicated to works of aposto
late, apostolic activity forms a part of their own nature. Consequently, 
c. 675 § 1 concludes that the entire life of religious must be filled with ap
ostolic spirit and at the same time all their apostolic action must be 
shaped by religious spirit. The lay institutes that are dedicated to works of 
mercy must stay faithful to the grace of their vocation ( c. 676). 

But where that reflection of autonomy is most clear is in the norms 
established by c. 678 § 2: "In the exercise of an external apostolate to
wards persons outside the institute, religious are also subject to their own 
superiors and must remain faithful to the discipline of the institute. If the 
need arises, Bishops themselves are not to fail to insist on this regulation." 
In conformance with this norm, that is, with the right recognized for the 
superiors, governed also are the activities entrusted to religious by the di
ocesan bishop , who remain logically under his authority and direction 
(c. 681 §1). 

As one can well see, the autonomy that some call external is not 
equivalent in any case to independence. This is prevented by the principle 
of communion on one hand , and the principal of subordination on the 
other. Neither does internal autonomy have an absolute character; rather 
it is externally limited in some cases by the power of the Apostolic See 
and in others by the power of the diocesan bishop. The institutes of pontif
ical right, in effect, depend immediately and exclusively on the power of 
the Apostolic See regarding discipline and internal governance (c. 593), 
while the institutes of diocesan right remain under the special care of the 
diocesan bishop ( c. 594). In any case, the exercise of this external power, 
including that of the Holy See, is not absolute but is limited equally by the 
lawful autonomy of each institute. 
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§ 1. Ad propriam singulorum institutorum vocationem et 
identitatem fidelius tuendam, in cuiusvis instituti co
dice fundamentali seu constitutionibus contineri de
bent, praeter ea quae in can. 578 servanda statuuntur, 
normae fundamentales circa instituti regimen et so
dalium disciplinam, membrorum incorporationem 
atque institutionem, necnon proprium sacrorum liga
minum obiectum. 

§ 2. Codex huiusmodi a competenti auctoritate Ecclesiae 
approbatur et tantummodo cum eiusdem consensu 
mutari potest. 

§ 3. In hoc codice elementa spiritualia et iuridica apte 
componantur; normae tamen absque necessitate ne 
multiplicentur. 

§ 4. Ceterae normae a competenti instituti auctoritate 
statutae apte in aliis codicibus colligantur, quae 
tamen iuxta exigentias locorum et temporum con
grue recognosci et aptari possunt. 

§ 1. To protect more faithfully the vocation and identity of each institute, 
the fundamental code or constitutions of the institute are to contain, 
in addition to those elements which are to be preserved in accor
dance with can. 578, basic norms about the governance of the insti
tute, the discipline of the members, the admission and formation of 
members, and the proper object of their sacred bonds. 

§ 2. This code is approved by the competent ecclesiastical authority, and 
can be changed only with the consent of the same. 

§ 3. In the constitutions, the spiritual and juridical elements are to be 
aptly harmonised. Norms, however, are not to be multiplied without 
necessity. 

§ 4. Other norms which are established by the competent authority of the 
institute are to be properly collected in other codes, but these can be 
conveniently reviewed and adapted according to the needs of time 
and place. 

SOURCES: § 1: LG 45; ES II: 12 
§ 2: ES II: 8, 11 
§ 3: MG: 569; PC 4; ES II: 4d, 12b, 13 
§ 4: PC 3; ES II: 14 

CROSS REFERENCES: cc. 589, 595 
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Normative sources 

COMME NTARY 

Tomas Rincon-Perez 

c. 587 

The governance of the institutes of consecrated life are regulated by 
four kinds of normative sources, differentiated and arranged hierarchi
cally among themselves: 1) the norms of universal law issued by the Holy 
See and principally contained in this Code; 2) the norms of particular law, 
diocesan or of the Conferences of Bishops, on subjects that affect the con
secrated; 3) the fundamental norms or constitutions of the proper law of 
each institute contained in the so-calledfundamental code or constitu
tions, which is drawn up by collegial bodies and approved by the compe
tent authority of the Church; and 4) the remaining norms of the proper law 
established by the competent authority of each institute. 

Canon 587 refers to the last two normative sources which tradition
ally constituted the so-called particular law and which the legislator has 
deliberately chosen to denominate proper law C constitutional and addi
tional) to differentiate it from particular law in the strict sense, which 
comes principally from the particular churches. 

l. The fundamental code or constitutions (§§ 1-2) 

Throughout history, the fundamental norms by which a religious in
stitute has been identified and ruled have been denominated in several 
ways. The most frequent norms were rules and constitutions (among the 
Eastern typica). But those norms did not always express the same reality. 
"By historical circumstances, it happened that some religious institutes, in 
past times, called the fundamental Code Rule and the additional Code 
Constitutions-which had to explain, specify, and apply the fundamental 
Code. Modern religious institutes denominate the fundamental Code Con
stitutions and frequently call the additional Codes Rules (plural)." 1 

Canon 587 opts for the denomination fundamental code or constitu
tions but by doing so does not intend to modify the historical name that 
each institute might have given to its fundamental norms or constitutions. 

Whatever the name or denomination, each institute has to have a 
fundamental code that functions to protect the vocation and proper iden
tity of each institute. In a generic way, the canon provides the basic con
tent that a fundamental code must have which are extended to the 

1. G. ESCUDERO, El nuevo derecho de las religiosos (Madrid 1975), p. 47. 
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following categories: a) that which relates to foundational charism, that 
is , what defines the nature, end, spirit and character of each institute; 
what constitutes, in sum, the patrimony of each institute (c. 578); b) fun
damental norms regarding the governance of the institute and the disci
pline of its members; c) fundamental norms regarding incorporation and 
formation; and finally, d) the definition of the proper object of their sacred 
bonds. 

Within this generic framework of the subject, the Code subsequently 
established numerous specific aspects that ought to be included in the 
constitutions. It always followed that the canonical norms referred their 
specification or express determination to the constitutions and not merely 
to the proper law. 

By referring to the elements that the constitutions must contain, 
Ecclesiae Sanctae II, 12-13 expressly provided two of them: on one hand, 
the evangelical and theological principles regarding religious life and its 
union with the Church , and on the other, the basic juridical norms to de
fine clearly the nature , ends, and means of the institute. But consequently 
it added the necessity of conveniently harmonizing both elements , the 
spiritual and the juridical, so that the fundamental codes would have a sta
ble foundation and be imbued with true spirituality and vitality, thus hav
ing avoided drafting a purely juridical or merely exhortative text. 

The same criterion is reproduced now in § 3 of the present canon, 
and it is important to emphasize this because it was undoubtedly inspired 
by experiences or ways of acting that were not desirable. Commenting on 
Ecclesiae Sanctae, Escudero already emphasized that the theological ele
ment had so dominated the juridical "that constitutions had been written 
that could be considered purely as books of spiritual literature , spiritual 
literature more or less certain and profound." Not has it been infrequent , 
comments the same author, that precise harmonization between the two 
elements was lacking since they were placed "in different books or in dif
ferent parts of the same book, or by [having grouped] the principles at the 
beginning of a chapter as an introduction to the juridical norms. "2 

The drafting and modification of the constitutions is ordinarily the 
prerogative of the general chapter. Ecclesiae Sanctae II, 7 also granted 
that power to the general council but in a transitional form : only for the 
time between the termination of the special general council and the first 
ordinary chapter. The Decree of February 2, 1984 of SCRSI granted a new 
power to the supreme moderator with the council so that when all are 
present they would proceed collegially to issue norms regarding what the 
Code of Canon Law determined for each institute , "and regarding what 
was judged to be necessary to fill the gaps in the institute's proper law." 

2.  Ibid., p. 50; cf. E. GAMBARI, Vita religiosa secondo il  Concilio e il nuovo Diritto 
Canonico (Rome 1985), pp . 67-81. 
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But it is also a question of a transitional authority until the next general 
chapter occurs, the entity upon which it is really incumbent to issue de
crees in this regard pursuant to law. 

In any case, for the fundamental code to be in effect, it must be ap
proved by the competent authority of the Church, and it can be modified 
only with its consent (§ 2). The Holy See approves the constitutions of the 
institutes of pontifical right ( c. 589). Regarding the institutes of diocesan 
right, the competent authority is the bishop of the diocese where the prin
cipal house is established. Nevertheless, the bishop must confer with the 
other diocesan bishops if the institute is to reach into several dioceses 
(c. 595). 

The necessity of pontifical or episcopal approval for each constitu
tion has been a constant and universal norm in the recent centuries. The 
constitutions that were not the object of pontifical approval were ulti
mately approved later. Nowadays, it looks like there are few orders having 
constitutions not formally approved by the Holy See. Among those are the 
Dominicans, Jesuits, Premonstratensians, and the Carmelite Order of Old 
Observance. 3 

2 . Complementary codes (§ 4) 

The proper law of an institute is not only composed of the fundamen
tal code, which has constitutive and stable character, but by the rest of the 
norms established by the competent authority of the institute and prop
erly collected in other codes, denominated by different names: comple
mentary codes, directories, statutes, regulations, etc. The purpose of 
these additional codes is to apply, determine, and develop the fundamen
tal code either in a systematic form or by sectors or specific subjects, like 
the Ratio institutionis, or norms regarding formation. 

In any case, that diversity of names also marks a diversity of natures. 
For example, a general directory, although it may be revised and accom
modate the various circumstances of time and place, pursuant to § 4 of the 
present canon, has, nevertheless, a character "relatively stable, integral, 
and organic ," and as such "it is eminently appropriate that it possess a 
structure, composition, and succession of subjects, parallel to those of the 
constitutions"4 which it complements. In any case, neither the general di
rectory nor the remaining complementary norms need approval by the 
competent authority of the Church. But they cannot contradict the consti
tutions approved by and renewed with the consent of that authority. 

3. Cf. E.  GAMBARI, Vita religosa . . . , cit., p. 74, note 25. 
4. Cf. D.J. ANDRES, El Derecho de las religiosos (comentario al C6digo), 2nd ed. (Madrid 

1984), pp. 27 and 29. Cf. also, regarding the Derecho adicional, G. ESCUDERO, El nuevo 
derecho . . . , cit., p. 52. 
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Consequently, the proper law would be made up of the following: the 
fundamental code, the general directory, and the body of norms dictated 
by the internal authority of the institute at all levels, whether chapters or 
executive regulations of the superiors. 

3. Adaptation of the proper law to the universal law 

For want of an explicit norm, like c. 489 of the CJC/1917, and with 
the aim of putting into effect as soon as possible a canon in reference to 
the ICL, SCRSI published two Decrees on February 2, 1984:5 the first one 
urged the necessary adaptation of the proper law of the institutes to the 
universal law; and the second dealing with accommodating to the new dis
cipline (cc. 607 and 654) the juridical situations relative to religious pro
fession established for protecting what was provided in the Instruction 
Renovationis causam of 1969, which permitted the general chapter to 
substitute temporary vows for bonds of another type. 

The adaptation referred to by the first Decree was resolved in two 
distinct operations: the first consisted in correcting all the ways the 
proper law contradicted canon legislation in the application of c. 6 § 1. 
This activity did not require normative powers, bearing in mind that the 
purpose was not to establish norms, but to identify those things were con
trary to the Code and to conform them to the Code and then to shape all 
that to the institute. The responsibility for carrying out this corrective 
task, pursuant to the Decree, fell to the supreme moderator and the coun
cil working collegially. 

The second activity required normative powers since it consisted in 
making operative within the scope of the ICLs the principle of normative 
decentralization by which numerous norms of the universal law had been 
left deliberately undetermined and incomplete with the idea that each in
stitute, according to its own charism and particular nature, would deter
mine and specify them in the proper law. This determination at times is 
prescribed; in other cases it is facultative. The Decree, obviously, urged 
the required determination only to the extent that the universal law could 
unfold its efficacy into the proper law of each institute. 

In the first phase, this normative activity was entrusted to the su
preme moderator collegially with the full council ( despite their not being 
the organ that in principle had those powers attributed to it, at least in ref
erence to constitutions and fundamental codes). The concession of this 
extraordinary authority is explained, as Ecclesiae Sanctae had already 
done, by the particular circumstances that were occurring in the ICLs es-

5. AAS 76 (1984), pp. 498-500. Cf. T. RINC6N-PEREZ, "La aplicaci6n del nuevo C6digo de 
Derecho can6nico en el ambito de los institutos de vida consagrada," in Ius Canonicum 25 
(1985), pp. 265-290. 
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pecially when the general chapter met, and because of the urgency of ap
plying the universal law (if by application we understand not only the 
fulfillment of what it immediately assured, but also the normative execu
tion of its precepts). In any case, the legislator has taken care that this 
normative activity is the result of a collegial act so as to make it as similar 
as possible to the way the chapters legislate. 

The norms dictated by that extraordinary organ take effect immedi
ately, that is, they do not need any measure of approval by a superior au
thority, but their effectiveness is transitional until the holding of the 
ordinary general chapters, without the necessity of calling an urgent or ex
traordinary meeting. 

After the general chapter is convened, it will proceed to establish the 
definitive norms, either by confirming those already issued collegially by 
the supreme moderator and the council, or by correcting them, or by issu
ing new ones, since it is a collegial body with normative or ordinary statu
tory powers. Once the norms are established by one of those methods, the 
transitional stage ends and the final one begins, except in matters of 
norms in constitutionibus inserendae, because, in that case, they must 
be first submitted to the Holy See or diocesan bishop for approval ( cc. 587 
§ 2 and c. 595 § 2). 

The above-described procedure must also be followed in the monas
teries of nuns, but with the exception that the authority to whom that task 
is entrusted is either the supreme authority of the order, if it exists, or oth
erwise, to the person named for that purpose by the Holy See. In any case, 
this general discipline with respect to the monasteries of nuns, estab
lished in the present Decree, in no way hinders, in grave cases, the Pope's 
power to modify the proper law of an institute, including the monasteries 
of nuns that are constitutionally associated with a religious institute 
whose superior has true power over it (cc. 614 and 615). 

1509 



e. 588 

588 

Bk. II. Pt. III. Sect. I. Institutes of Consecrated Life RINC6N- PEREZ 

§ 1 . Status vitae eonseeratae, suapte natura, non est nee 
clericalis nee laiealis. 

§ 2.  lnstitutum elerieale illud dicitur quod, ratione finis 
seu propositi a fundatore intenti vel vi legitimae tra
ditionis, sub moderamine est clerieorum, exercitium 
ordinis saeri assumit, et qua tale ab Eeclesiae aueto
ritate agnoseitur. 

§ 3. Institutum vero laieale illud appellatur quod, ab Ee
clesiae auetoritate qua tale agnitum, vi eius naturae, 
indolis et finis munus habet proprium, a fundatore 
vel legitima traditione definitum, exereitium ordinis 
saeri non includens. 

§ 1. In itself , the state of consecrated life is neither clerical nor lay. 

§ 2. A clerical institute is one which, by reason of the end or purpose in
tended by the founder, or by reason of lawful tradition, is under the 
governance of clerics, implies the exercise of sacred orders, and is 
recognised as such by the authority of the Church. 

§ 3. A lay institute is one which is recognised as such by ecclesiastical au
thority because, by its nature, character and purpose, its proper role 
defined by its founder or by lawful tradition, does not include the ex
ercise of sacred orders. 

SOURCES: § 1: cc. 107, 488,4° ; LG 43; PC 10, 15; PCIDSVC Resp., 10 feb. 
1966 (AAS 60 [ 1968] 360); ES II: 27 
§ 2: C. 488,4 ° ;  SS I 
§ 3: c. 488,4° ; PCIDSVC Resp., 10 feb. 1966 (AAS 60 [1968] 
360); PC 10 

CROSS REFERENCES: c. 302 

C O MME NTARY ------

Tomas Rincon-Perez 

Clerical and lay institutes 

What distinguishes and specifies the consecrated state of life is not 
whether one takes holy orders or belongs to the ministerial priesthood 
(more specifically, the order of clerics). What specifies that state, in its in
timate nature, is consecration by the profession of the evangelical coun-
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sels. Therefore, c. 588 begins by setting down the principle that the state 
of consecrated members is not, in itself , either clerical or lay. Only canon
ically speaking can a person be characterized as one or the other. One ca
nonically important consequence, for example, is the fact that only 
clerical religious institutes of pontifical right ( c. 596 § 2) as well as the 
clerical societies of apostolic life ( c. 732) have power of jurisdiction. For 
that reason, it was discussed in the work of codification whether it would 
have been appropriate to transfer this canon to the part dedicated to the 
religious institutes, leaving aside, therefore, the secular institutes.1 

That example is sufficient to signal the importance of knowing the 
clerical or lay character of an institute, in light of the distinguishing crite
ria established by the canon on which we are commenting. By way of con
trast, however, it is useful to consider beforehand some relevant historical 
facts. 

1. Historical notes 

In c. 488,4° of the CJC/1917, a clerical religion was one in which 
many members or the majority of the members (plerique sodales) had 
been ordained as priests. The criterion that the old code followed, there
fore, was neither the end nor the governance of the institute, but the num
ber of priests that constituted it. The term plerique in the canon could be 
translated as "the most part," or else "many." In any case, it was the num
ber of priests that made up the distinguishing criterion. 

Gradually, nevertheless, the canonical doctrine was incorporating 
other criteria. Accordingly, the comment was made that "it is not neces
sary that those destined to become priests constitute materially the 
greater part of the religion for it to be clerical; it is sufficient that they 
come to form a notable number, while duly and principally adhering to the 
ends of the institute and the ministry that it practices. "2 

For other commentators, the distinguishing criterion was not deter
mined by the number of priests that formed a part of the institute, but the 
fact that it was governed by priests, it not being important that "per ac
cidens vel eitam per se plures sint laid quam clerici."3 

The existence of clerical institutes whose lay membership notably 
exceeded the number of priests, moreover, was confirmed in the practice. 
The religious of St. Vincent de Paul, for example, were configured as a 

1 .  Cf. Comm. 11 (1979), p. 58. 
2. S. ALONSO, commentary on c. 488, in L. MIGUELEZ-8. ALONSO-M. CABREROS, C6digo de 

Derecho Canonico (Salamanca 1953). 
3. A. VERMEESCH, Epitome Juris Canonici, 1921, vol. I, no. 447. Cf. R. FORGUES, "Utrum 

institutum 'clericale' terminus univocus sit?," in Periodica 74 (1985), pp. 459-472. 
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clerical institute "in hoc sensu quod superiores sunt sacerdotes."4 By way 
of contrast, there existed religions configured as lay religions despite 
many of their members' being priests as in the case the Knights Hospi
tallers of St. John of God.5 Being recognized by the Church as clerical or 
lay has thus become the most practical criterion for recognizing the na
ture of an institute. 

2. The work of codification 

As is seen from the literal text of c. 488,4° of the CJC/1917, the doc
trine was evolving toward more flexible criteria, more in accord with real
ity and jurisprudential practice. In the work of codification there was also 
a certain evolution. Thus, in the canon of the schema of 1977 that was sent 
for general consultation, only two of the criteria mentioned by the doc
trine appeared: the assumption of the exercise of holy orders, and recogni
tion as clerical by the authority of the Church. The lay institute was not 
defined explicitly. In the schema that was submitted for discussion in 
1979, besides having already acquired an explicit and positive definition of 
the lay institute, a variation was introduced in the literal tenor of the prior 
schema by placing emphasis on the criterion of recognition as clerical by 
the authority of the Church, "attenta assumptione exercitii ordinis sacri a 
Fundatore definita vel legitima traditione comprobata. "6 

The lack of a third criterion was noted in the discussion of this 
canon, which had already been applied in the schema "De Populo Dei" to 
define the clerical associations of faithful, under the phrase "sub mod
eramine sunt clericorum." The secretary of the Commission pointed out in 
this regard that, pursuant to a response of the SCDF to a question pro
posed by the Commission, lay members also could partake of the power of 
jurisdiction when "singulis pro causis auctoritas Ecclesiae suprema ipsis 
concedit." But this did not hinder the propriety of adding to the definition 
of the clerical institutes the expression "quae sub moderamine sunt cleri
corum." 

The majority approved this proposal. In contrast, the proposal of one 
group to allow each institute to determine in its constitutions if it was 
clerical, lay, or "indifferent" was rejected. 7 

4. R. FORGUES, "Utrum institutum . . .  ," cit., p. 464. 
5. A. GUTIERREZ, "Participatio laicorum in regimine religionis clericalis," in 

Commentarium Pro Religiosis 48 (1967), p. 378. 
6. Comm. 1 1  (1979), p. 57. 
7. Comm. 1 1  (1979), pp. 59 and 61. 
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3. The criteria for classification in c. 588 

c. 588 

In the first place, the legislator maintains the classical bipartition of 
clerical and lay. The lack of a third route is held by some8 to be a serious 
problem, considering that "indifferent" institutions exist, which, strictly 
speaking, cannot be categorized as either clerical or lay. But the canonical 
problems that a non-definition like this would lead to should also be con
sidered. 

The canon is situated among the common norms of the ICLs. Hence, 
it affects the religious institutes and the secular institutes and, by refer
ence to c. 732, the societies of apostolic life. Another matter is that the 
clerical secular institutes of pontifical right are prevented from displaying, 
as a matter of principle, the power of jurisdiction that c. 596 § 2 grants to 
religious institutes. 

a) Clerical institutes 

The criteria that qualify an institute as clerical are the following: 

- being under the direction of clerics; 

- assuming as an end the assumption of the exercise of holy or-
ders; and 

- the recognition as clerical by the authority of the Church. 

These criteria have to be taken together, that is, none of them in iso
lation would be sufficient to determine the clerical or lay nature of an in
stitute. But from the practical point of view and leaving aside the possible 
difficulties that a certain specific case could present, the last criterion is 
determined by the recognition that the ecclesiastical authority makes in 
this regard, which should also be inspired by legal criteria, as well as the 
specific peculiarities of each institute. 

The biggest problem, already present in the work of revision and that 
crops up among the commentators, is that it poses the criterion expressed 
in the phrase sub moderamine est clericorum. Taken literally, this crite
rion makes it impossible for lay members who are a part of clerical insti
tute to hold offices of governance, or, more correctly stated, of becoming 
superiors. Given the clerical nature of the institute, it is logical that they 
cannot be superior general. In the present canonical system, it also seems 
difficult for them to become major superiors considering that in the case 
of the religious institutes of pontifical right such superiors have power of 
jurisdiction and are ordinaries. But in practice there exists, it seems,9 cler
ical institutes in which the local superiors can be lay. Does that practice 

8. Cf. R. FORGUES, "Utrum institutum . . .  ," cit., p. 471. In this connection, see Ap. Exhort. 
Vita consecrata, n. 61, where mixed institutes are discussed and a special commission is 
created to clarify this issue. 

9. Cf. R. FORGUES, "Utrum institutum . . .  ," cit., p. 471. 

1513 



c. 588 Bk. II. Pt. III. Sect. I. Institutes of Consecrated Life RINC6N-PEREZ 

contradict the canon's criterion expressed in the phrase sub moderamine 
est clericorum? And by extension, are lay members completely excluded 
from holding the office of superior, including that of local superior? It mat
ters little that we would give a negative theoretical response if the prac
tice decides otherwise. Perhaps that is why an authentic interpretation 
would be appropriate in this regard to explain the scope of the term mod
eramen clericorum. 

b) Lay institutes 

Regarding the lay institutes, their nature is determined by only two 
criteria: recognition as such by the authority of the Church and the exer
cise of holy orders not being included among the ends proper to the insti
tute. The fact that priests exist among its members or that they can hold 
office as superiors is not at odds, therefore, with the lay nature of an insti
tute. "The holy synod declares that there is nothing to prevent some mem
bers of institutes of brothers being admitted to holy orders, the lay 
character of the institutes remaining intact, by provision of their general 
chapter and in order to meet the need for priestly ministration in their 
houses" (PC 10). The norm under discussion complies with this conciliar 
declaration by no longer considering the presence or absence of priests 
among its members as a criterion for the determination of the lay nature 
of an institute, but rather whether the exercise of the priestly ministry is 
included among the ends proper to the institute. There is a close analogy 
here to what happened in the associations of the faithful. Pursuant to c. 
302, the element or criterion that defines an association of clerics as cleri
cal is the assumption of the exercise of holy orders among its ends. An as
sociation which consists exclusively of clerics is not clerical, therefore, if 
its end is to be, for example, the fostering of a specific priestly spirituality 
among its members. In the sphere of the ICLs, the priests who form a part 
of the lay institute exercise the priesthood to attend to the ministerial ne
cessities of the houses of the institute, but the exercise of priestly ministry 
is not among the institute's ends. 
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589 Institutum vitae consecratae dicitur iuris pontificii, si a 
Sede Apostolica erectum aut per eiusdem formale decre
tum approbatum est; iuris vero dioecesani, si ab Epis
copo dioecesano erectum, approbationis decretum a Sede 
Apostolica non est consecutum. 

An institute of consecrated life is of pontifical right if it has been estab
lished by the Apostolic See, or approved by it by means of a formal decree. 
An institute is of diocesan right if it has been established by the diocesan 
bishop and has not obtained a decree of approval from the Apostolic See. 

SOURCES: c. 488,3° ; SCR Deer. Quad iam, 30 nov. 1922 (AAS 14 [1922] 
644); SCRSI Normae, 20 iun. 1975 

CROSS REFERENCES: cc. 579, 593, 594 

C OMME NTARY 

Tomas Rincon-Perez 

Institutes of pontifical right and of diocesan right 

Once the distinction between exempt and non-exempt had disap
peared ( or at least once its canonical importance had been diluted), the 
distinction established by c. 589 between institutes of pontifical right and 
diocesan right acquired more juridical prominence. The former are the in
stitutes that have been erected by the Apostolic See or approved by it 
through means of a formal decree. Institutes of diocesan right are those 
erected by the bishop that still have not received the decree of approval is
sued by the Holy See. 

Except for the first formal erection of the institute ( c. 570) and this 
subsequent approval by the Apostolic See by formal decree, which con
verts it into an institute of pontifical right, the universal law does not regu
late any of its other procedural steps customarily taken by an institute in 
its infant stages in the Church until it and its constitutions are f inally ap
proved. 

According to the standard practice, inspired by the norms of the SCR 
of March 6, 1921, 1 the route normally taken is the following: 

1. AAS 13 (1921), pp. 312-319. Cf. G. ESCUDERO, El nuevo derecho de religiosos (Madrid 

1975), p. 59. 
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1 °) An association is established in fact that is well received by the 
bishop, and after a certain time, it may be formally erected as an associa
tion and be endowed with a juridical personality. 

2°) When the intuition is considered viable, the bishop will address 
himself to the Holy See informing it clearly of everything necessary to 
judge seriously the opportunity of founding a new institute. This would 
constitute the prior consultation of the Apostolic See as required by 
C. 579. 

3°) Once the permission or the nihil obstat of the Holy See is ob
tained or, probably, once the consultation has occurred, and without the 
necessity of obtaining permission ad validitatem, the bishop can proceed 
to the institute's formal erection as an ICL and the approval of its constitu
tions. 

4 °) After an appropriate time has passed, when the institute expands 
significantly to various dioceses, has a sufficient membership, and evi
dence of vitality, all assured by secret testimonial letters from the various 
ordinaries, the decretum laudis is requested. In practice, the approval ad 
experimentum of the constitutions accompanies the granting of the de
cree of praise. Once that decree is made formal, the institute becomes one 
of pontifical right. 

5°) In the practice we have discussed which is inspired by the above
mentioned norms of 1921, after the decretum laudis, there is still a subse
quent step: the decree finally approving the institute and its constitutions. 
But sometimes, when all the circumstances are favorable and there is no 
reason to def er its f inal approval, this approval is given without there hav
ing been a decree of praise. 

Given the canonical importance that being an institution of pontifical 
right has today, there is a basis to think that the formal decree of approval 
by which an institute acquires that rank is not the old decretum laudis or 
laudis testimonium (c. 492 § 2, CJC/1917), but the decree of f inal ap
proval. Canon 589 refers always to approval by the Apostolic See by 
means of a formal decree. That is when an institute begins to be of pontif
ical right. 

Moreover, it must keep in mind that c. 595 now grants the privilege 
of approving the constitutions, confirming amendments thereto, and deal
ing with the most important matters of the institute to the bishop of the 
principal seat of an institute of diocesan right. Consequently, it seems that 
he has the main role in the process of soliciting the decree of formal ap
proval from the Holy See, after having consulted with the rest of the bish
ops of the dioceses where the institute has houses. 

The canonical importance to which we have alluded, is based on the 
fact that, what in the old discipline was founded on an exemption, today is 
based on being clerical and of pontifical right. For example, previously 
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only the exempt clerical religions enjoyed ecclesiastical jurisdiction, 
strictly speaking, because their major superiors were ordinaries. Nowa
days ( c. 596 § 2), the clerical religious institutes of pontifical right obtain 
power of ecclesiastical governance or jurisdiction. As a consequence of 
that change, and by way of example, pursuant to the old code (c. 1579), 
the judge of first instance for controversies between exempt religious of 
the same clerical religion was the provincial superior while if the contro
versy arose between the individuals of the same non-exempt religious, 
then the judge was the local ordinary. Today, pursuant to c. 1427, it is no 
longer being exempt, but being of pontifical right that determines that the 
judge of first instance will be the provincial superior, or in the case of an 
autonomous monastery or sui iuris, it will be the local abbot. 
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§ 1. Instituta vitae consecratae , utpote ad Dei totiusque 
Ecclesiae servitium speciali modo dicata, supremae 
eiusdem auctoritati peculiari ratione subduntur. 

§ 2.  Singuli sodales Summo Pontifici, tamquam supremo 
eorum Superiori, etiam ratione sacri vinculi oboe
dientiae parere tenentur. 

§ 1. Institutes of consecrated life, since they are dedicated in a special 
way to the service of God and of the whole Church, are in a particular 
manner subject to its supreme authority. 

§ 2. The individual members are bound to obey the Supreme Pontiff as 
their highest Superior, by reason also of their sacred bond of obedi
ence. 

SOURCES: § 1: LG 44; PC 5; RC 2 
§ 2: C. 499 § 1; MR 22 

CROSS REFERENCES: cc. 336, 591, 593 

COMME NTARY ------

Tomas Rincon-Perez 

Dependence on the supreme authority of the Church 

Established here, starting from this canon and up to c. 596, are the 
generic legal criteria that govern the exercise of power regarding the ICLs, 
and they also apply to the SALs by reference pursuant to c. 732. To better 
understand their scope, apart from keeping in view the distinction be
tween exempt and non-exempt institutes and between clerical and lay in
stitutes, it is likewise necessary to consider another series of concepts or 
realities. In effect, an internal order and external order operates in each 
institute. There exists, moreover, an external power (hierarchy) that has 
an influence on the internal order or governance, and an external power 
or hierarchy that is exercised only over the external order of the institute. 
Along with this external power is the internal power or hierarchy that op
erates fundamentally in the internal order, but with canonical reflections 
in the external work of religious subjects. That internal power is mani
fested doubly: personally and collegially through the superiors and the 
chapters. 

With respect to the Roman Pontiff, c. 590 provides that all the insti
tutes of whatever kind are subject to his supreme authority. Therefore, it 
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is a question of maximum power both external and internal and that is ex
ercised over the external order as well as over the internal order of each 
institute. Perhaps that is why his power to exempt the ICLs from gover
nance by the local ordinaries, as recognized in the following c. 591, does 
not exactly correspond to the classical category of canonical exemption. 
The privilege of exemption was founded on the idea that the institutes de
pended directly and immediately on the local authority. Ever since the 
idea prevailed that the institutes, because of their special dedication to 
God and to the service of all the Church, depended ordinarily, directly, and 
immediately on the Roman Pontiff, the fact that, at any given moment, the 
Pope could reserve the whole jurisdiction to himself for the common 
good, it operated as a non-concession of that jurisdiction more than as a 
privilege of immunity or of freedom from the authority of the local ordi
naries. 

But besides that supreme power over external governance, the Pope 
has maximum internal authority. He is indeed a Superior in the strict 
sense that this term has in the world of consecrated life; he is the vertex or 
head of the internal hierarchy to the point that the members of those insti
tutes, whether religious or secular, owe obedience to the Pope, including 
by reason of their vows or other sacred bonds that they assumed by pro
fession or by becoming incorporated into an institute. This had already 
been established by c. 499 of the CIC/1917, having resolved a previously 
debated question by declaring that the Pope could give orders by virtue of 
the vow of obedience, without the necessity of the religious taking a spe
cial vow of obedience to the Pope. 

For practical purposes we understand that the supreme authority to 
which all consecrated are directly subject is the Roman Pontiff. This is 
how § 2 of the present canon also views the matter. It is important to make 
clear, nevertheless, that the supreme authority of the Church to which § 1 
refers, is not only the Pope in his primatial function, but also the Episco
pal College, which, in union with its head and never without that head, has 
supreme and full power over all the Church ( c. 336) and, therefore, over 
all the institutes and their members. 
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Quo melius institutorum bono atque apostolatus necessi
tatibus provideatur, Summus Pontifex, ratione sui in uni
versam Ecclesiam primatus, intuitu utilitatis communis, 
instituta vitae consecratae ab Ordinariorum loci regi
mine eximere potest sibique soli vel alii ecclesiasticae 
auctoritati subicere. 

The better to ensure the welfare of institutes and the needs of the aposto
late, the Supreme Pontiff, by virtue of his primacy in the universal Church, 
and with a view to the common good, can withdraw institutes of conse
crated life from the governance of local Ordinaries, and subject them to 
himself alone, or to some other ecclesiastical authority. 

SOURCES: cc. 488,2° , 615, 618 § 1; SCR Deer. Religiosae Sanctimonia
lium, 23 iun. 1923 (AAS 15 [1923] 357-358); LG 45; CD 35, 3; 
MR S, 22 

CROSS REFERENCES: cc. 586; 590; 593; 578; 801; 806; 831 

COMME NTARY ------

Tomas Rincon-Perez 

Canonical exemption 

In connection with the autonomy spoken of in c. 586, recognized for 
all the institutes and being of a marked internal character, though with 
clear external reflections, c. 591 sanctions the principle, previously called 
privilege, of canonical exemption, by virtue of which the institutes that en
joyed it remained apart from the jurisdiction of the local ordinaries and 
were exclusively subject to the Roman Pontiff or other ecclesiastical au
thority. 

l. Historical notes 

For centuries canonical exemption has been, if not the only, at least 
the most important instrument through which the relations between reli
gious and bishops has been ruled. Its origin harkens back to those histori
cal moments when the monasteries came together and formed units that 
transcended the limits of one diocese. It became generalized and im
planted finally when the great orders, like the mendicant orders, began to 
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make convent life compatible with an intense pastoral life outside the 
walls of the convent. 

In its origins, therefore, the old institution of exemption arose with 
the purpose of regulating the relations between the religious orders and 
the bishops of the dioceses where they practiced their ministries. Some of 
the relations were less than cordial because sometimes the orders empha
sized their independence while scorning the function of the bishop and 
other times, because the bishops themselves abusively interfered in the 
life and governance of the monasteries and convents. 

It is necessary to note, moreover, that since the beginning the ex
emption was configured as a privilege by which religious persons and 
places were outside the jurisdiction of the diocesan bishop, being directly 
subject to the primatial power of the Roman Pontiff. 

But if by privilege they were outside the jurisdiction of the bishop, it 
was because religious orders were subject in principle to the jurisdiction 
of the bishop and only by the privilege of exemption could they be outside 
that jurisdiction. In the beginnings of religious life that was in fact what 
used to happen: monastic life was circumscribed by the limits of one dio
cese, and the monks, like the rest of the faithful, depended directly on the 
bishop of the respective diocese. But there was a moment when the orders 
became universal, in a manner of speaking; but the awareness lingered, 
nevertheless, that they continued to depend directly on the bishop, and 
only by privilege would they come to depend directly on the Pope. 

In view of this historical explanation, it is no wonder that the reli
gious institute of canonical exemption would suffer a considerable, 
though slow, evolution as it became understood that the religious insti
tutes (first the orders, later the congregations, and afterwards the secular 
institutes) were established with the mission of serving the universal 
Church by being directly subject to the Pope but without diminishing their 
simultaneous dependence on the local ordinary in multiple aspects of 
their pastoral life. The Council of Trent had already established this 
theme. There, the exemption was preserved, but many of its norms re
st ricted it to its true limits. 1 The ministerium verbi, for example, re
mained under the immediate protection of the bishop because the 
regulars needed permission to exercise that ministry in churches different 
from their order. Likewise, they needed the bishop's permission to hear 
the confessions of laymen (sess. 23, De reformatione, c. 15). They were 
also immediately subject to the bishop's jurisdiction in everything relative 
to the care of souls and the administration of the sacraments. The Council 
of Trent, in sum, recognized the right of the local ordinaries, by virtue of 
apostolic authority, to visit the churches, including the exempt churches 

1. Cf. L. GUTIERREZ, "De ratione inter episcopos et religiosos iuxta Concilium Vaticanum 
II," in Commentarium Pro Religiosis 45 (1966), p. 141. 
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( cf. sess. VII, c. 8). This still meant that there was a compromise between 
what was required by the exemption ( dependence on the Pope) and the 
power that was conferred on the bishop, who acted in certain situations 
with apostolic authority. 

2. Canonical exemption in the previous Code 

The CIC of 1917 largely followed the discipline of the Council of 
Trent since it assumed the principle of canonical exemption but it did not 
govern exemptions in numerous cases where the jurisdiction of the local 
ordinary applied (c. 615). Moreover, religious congregations were config
ured as true religious institutes. Based on the distinction between orders 
(solemn vows) and congregations (simple vows), the code established the 
exempt ion a iure for religious orders, while the principle of non
exemption ruled for congregations, except in special cases where the ex
emption was granted (c. 618 § 1). In any case, neither the exempt congre
gations (a iure or by special concession) were completely immune from 
the jurisdiction of the bishop, nor were the non-exempt congregations de
prived of a certain autonomy. That did not prevent the conclusion that, in 
the discipline of the old code, the institution of exemption was central, 
around which revolved a good part of the law of religious. Just think, for 
example, about the numerous norms where the distinction between ex
empt and non-exempt institutes played an important role. No doubt, the 
most important of all norms was the one that conferred power of jurisdic
tion on the superiors, as long as it pertained to exempt clerical institutes. 
It was of great canonical importance that the canonical exemption was 
thus erected on a basic criterion of distinction between institutes. 

3. Exemption in Vatican Council II 

For its importance, logically, the question of canonical exemption of 
religious did not go unnoticed in Vatican Council II. The question pro
voked broad and lively debates in the preparatory stages of the Council, as 
well as during the time of the Council itself. 2 

The results of those conciliar debates were the texts handed down to 
us by Lumen gentium 45 and Christus Dominus 35. In the first of those, 
which constituted the immediate and almost literal source of the present 
canon, the principle was supported that the "Roman Pontiff, because of 
his primacy over all the Church, with a view toward providing better for 

2. Cf. J. GARCiA MARTIN, Exemptio religiosorum iuxta Concilium Vaticanum II, (Rome 
1980); idem, "Exemptio religiosorum iuxta Concilium Vaticanum II," in Commentarium Pro 
Religiosis 60 (1979), pp. 281-330; 61 (1980), pp. 3-36 and 97-123. 
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the needs of the Lord's flock, can withdraw from the jurisdiction of the 
Ordinary and make subject to his exclusive authority any institute of per
fection and each and every of its members. Likewise, the members can be 
left or entrusted to the patriarchal authority itself." Next to this principle 
of dependency on the Roman Pontiff and to the consequent autonomy re
garding the bishops, the Conciliar text thereafter added the simultaneous 
principle of submission to the bishops "by reason of their pastoral author
ity in the particular Churches and because of the necessary unity and har
mony in the apostolic work." 

But it would not be easy to understand the nature and scope of the 
exemption for religious if we were to follow only the text of Lumen gen
tium. It is necessary to keep in mind the complementary text of Christus 
Dominus. In this regard one should note that the main question under de
bate, both in the scientific circles and the conciliar meeting itself , con
sisted in determining if the exemption had to be preserved within the 
limits of the internal governance of the institutes or whether it was to be 
expanded also to the external order; and if by internal order one was to 
understand only governance and discipline or whether it should also in
clude the apostolic works proper to each institute, which are bound to the 
institute's foundational charism. 

In this sense, Christus Dominus supplemented and specified the 
doctrine of Lumen gentium since it determined, on one hand, the primary 
purpose of exemption, and on the other, it delimited the canonical cases in 
which said exemption does not take place. In other words, the conciliar 
text makes clear the primary aspect to which the exemption applies and 
the other aspects in which the principle of subordination to the jurisdic
tion of the bishop is present. The exemption, in effect, by which religious 
directly depend on the Supreme Pontiff and by which the jurisdiction of 
the bishops is diminished, "ordinem Institutorum internum potissimum 
respicit," does not hinder (as the text subsequently explains) the religious' 
being subordinated to the jurisdiction of the bishop in each diocese ad 
normam iuris. 

In the f irst schemata of the texts of Lumen gentium, previously 
summarized, the term potissimum appeared as a way of expressing that 
the exemption was neither absolute nor unlimited because potissimum 
referred to the internal order. But there were conciliar fathers who advo
cated its suppression, even suggesting the substitution of the word tan
tum for it, so as to preserve the exemption inside the limits of internal 
governance. 3 That would have coincided with what we now call the "just 
autonomy" of the institutes. 

3. Cf. CARD. RUFFINI and CARD. SILVA HENRIQUEZ, in Acta et Doc. Cone. Vat. II, Series II, 
vol. II, pars IV, p. 238. 
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In the discussion regarding the schema of Christus Dominus, there 
appeared again two opposing positions: one argued that the exemption 
only concerned internal order, while the external works of the apostolate 
remained under the direction of the bishops for which it would be neces
sary to suppress the word potissimum, even the phrase ad normam 
iuris.4 On the other side was the classical approach according to which 
the exemption concerned both internal and external order, save the cases 
excepted by law, because of which the primary reference to internal order 
expressed in the word potissimum would mean either the abolition or, at 
least, a substantial weakening of the exemption. 5 

In the conciliar text, nevertheless, the word potissimum was pre
served, as was the phrase ad normam iuris because it concerned depen
dence on the bishops. But it added something more in the following 
paragraph that was especially important to delimiting the scope of the ex
emption. In effect, all religious, exempt and non-exempt, were subordi
nate to the power of the local ordinaries in regard to the following 
activities: the public exercise of divine worship, the care of souls, holy 
preaching to the people, religious and moral teaching, catechetical in
struction and liturgical formation of the faithful (principally of children), 
the decorum of clerical order, and other various works related to the exer
cise of the holy apostolate. 

The dependence on the jurisdiction of the bishop in so many mat
ters, whether exempt or not, must be understood in the light of this other 
principle stated previously: "Religious who are engaged in the external 
apostolate should be inspired by the spirit of their own institute, should 
remain faithful to the observance of their rule, and should be obedient to 
their superiors. Bishops, on their part, should not fail to insist on this obli
gation" (CD 35, 2). 

4. Exemption and subordination to the diocesan bishop in the CIC 

With this historical background in view and the doctrine established 
in Vatican Council II, there is nothing unusual about c. 591 's having been 
the object of multiple and very different assessments. 

For now, before delving into those assessments, it is important to 
emphasize that there is a series of unquestionable facts in the current ca
nonical discipline. The first one is, in contrast to the prior code in the CIC, 
in which we said that the exemption was a key element in the law of reli
gious, only c. 591 referred to exemption by the locution eximi potest. 
Gone from its norms was the distinction between exempt and non-exempt 

4. Cf. ibid., III, II, pp. 412, 760, 775. 
5. Cf. ibid., II, II, pp. 83-84. 
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institutes and between exempt a iure and exempt by special concession. 
This canon did not consider any institute exempt a iure, but rather it es
tablished only the possibility that the Supreme Pontiff could grant such an 
exemption when it was proposed for the common good. 

In the current discipline, for the purpose of having a religious insti
tute enjoy the power of jurisdiction, being exempt or not no longer has 
any relevance. Apart from its clerical nature, which today which results in 
an institute's having that power of jurisdiction a iure ( c. 596 § 2), what is 
important is that it is an institute of pontifical right. For all the institutes, 
without exception, a just autonomy of life is recognized, especially regard
ing governance ( c. 586). In that aspect, all are exempt from the authority 
of the bishop, especially the institutes of pontifical right, which, because 
of their very nature, immediately and exclusively depend on the power of 
the Apostolic See concerning internal governance and discipline ( c. 593). 

In this same sense, it is fitting to say that cc. 678-680 provided that 
the normative principles regarding the apostolate which, inspired by 
Christus Dominus, 35, Ecclesiae Sanctae, I, 22-44, and Mutuae rela
tiones, are applicable to all religious institutes, there being no norm to ex
cept the possibly "exempt" institutes. 

With respect to the bishop's right of visitation, c. 683 makes no ex
ception for the institutes that might be exempt. The only exception to this 
right of visitation is for the schools exclusively assigned to the students of 
the institute itself ;  but this exception is applicable to all the institutes by 
virtue of the principle of autonomy. Canon 397, for its part, lists the sub
jects that are liable to visitation by the bishop, excepting, save in those 
cases determined by law, not the exempt religious, as c. 344 § 2 of the 
CIC 1917 used to provide, but those that belong to an institute of pontifi
cal right because the accent is no longer put on the exemption but on the 
fact that they are of pontifical right. 

We saw above how Christus Dominus 35 subjected many of the 
activities of religious, exempt or not, to the authority of the bishop. 
Canon 678 § 1 gathers from among those activities the ones that refer to 
the care of souls, the public exercise of divine worship, and other works 
of apostolate. For its part, c. 801 states that the schools created by reli
gious institutes for Catholic education, be established with the consent of 
the diocesan bishop. Pursuant to c. 806 § 1, likewise, the right of vigilance 
and visitation of the Catholic schools established in his territory pertain to 
the bishop, and he may even dictate norms regarding the general organiza
tion of those schools, and such norms are also valid for those directed by 
religious without prejudice to their autonomy in reference to internal gov
ernance of those schools. Note that in c. 1382 of the CIC/1917 the internal 
schools of those professed in an exempt religious institute remained ex
cluded from the Episcopal visitation. 
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One more example of the subordination of religious-for all, since 
the law does not make distinctions-to the local ordinary, in the aspect of 
munus docendi, is constituted by c. 831: without permission of the local 
ordinary, they may write nothing in newspapers, pamphlets or magazines 
that clearly tend to attack the Catholic religion or good manners, and they 
must not take part in radio or television broadcasts that concern questions 
and customs of faith without their having been submitted to requirements 
imposed by the respective Bishops' Conferences. 

5. Canonical exemption in the recent doctrinal debate 

In view of this data, it is no wonder that the doctrine today poses a 
question regarding the specific content of the exemption and it practical 
operating ability. And in truth, it demonstrates that it is not easy to discern 
what the fact of being an exempt institute adds as opposed to being an au
tonomous institute-which all of them are-or one of pontifical right. 

But let us look more explicitly at some of the terms of the recent 
doctrinal debate. It was a debate that took place between two counter
posed positions: one position was held by those who consider the classi
cal exemption as an institution relegated to history, and the other position 
was held by those who preserved the classical concept of exemption as 
valid and operative, coming even to consider as exempt the institutes that 
previously enjoyed that privilege, whether a iure or by special conces
sion. 

For some authors (see commentary on c. 586 regarding just auton
omy recognized for all the institutes) there has occurred an evolution in 
the exemption of such a nature that it is no longer considered as a diminu
tion of the jurisdiction of the bishop, but as an autonomy necessary to pre
serve the identities of the institutes which is why the exemption in the 
Code would be better denominated today as lawful autonomy.6 

But one of the authors concerned with the issue of exemption for re
ligious, both in the Council and in the Code, has been J. Garcia Martin. 7 

For this author, what the conciliar text calls "exemption is, in the first 
place, the constitutional dependence of the institutes of the Roman Pon
tiff and successively, as a consequence, the independence of the local Or
dinary." Now then, the author continues, "if 'exemption' is identified with 
primary and original dependence on the Roman Pontiff, inasmuch as he is 
the primate of the universal Church, the incongruence or impropriety 
of the classical term can be clearly seen inasmuch as it presupposes 

6. Cf. V. DE PAOLIS, "Exemptio an autonomia institutorum vitae consecratae?," in 
Periodica (1982), p. 177. 

7. Cf. among his works, Exemptio religiosorum iuxta Concilium Vaticanum II (Rome 
1980); "Elaboraci6n e interpretaci6n del c. 591 sobre la exenci6n segun los principios del 
C. Vaticano II," in Commentarium Pro Religiosis 72 (1991), pp. 49-92. 
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dependency on the local ordinary to become, through the diminution of 
his power, dependence on the Roman Pontiff. "8 

There was, therefore, an inversion of the elements of the classical 
exemption: while dependence on the diocesan bishop was considered 
original and innate, the privilege of exemption made sense, but with the 
terms inverted, that is, when the original and innate dependency is on the 
Roman Pontiff, the autonomy respecting the bishop prevails regarding in
ternal order and works of a universal character and of common useful
ness, which does not prevent religious' in each one of the dioceses where 
they work from being subject to the local ordinaries in specific aspects 
like the care of souls or preaching to the people of God. None of this 
would be an exemption, but common governance: autonomy, original de
pend ency on the Roman Pontif f ,  and subordination to the functions 
proper to the diocesan bishop. Pursuant to c. 381, it falls to the bishop "all 
the ordinary, proper and immediate power required for the exercise of his 
pastoral office, except in those matters which the law or a decree of the 
Supreme Pontiff reserves to the supreme or to some other ecclesiastical 
authority." Canon 591 could entail a case of causa excepta or pontifical 
reservation, but then not even the locution eximi po tes t of the canon 
would mean a true exemption in the classical sense of the term, but rather 
it would have to be considered superfluous or redundant, considering that 
religious are constitutively subject to the Roman Pontiff.9 

For the cited author, in summary, "the process of codification has 
shown us that the problem of exemption of the regulars has been bril
liantly overcome. It has ceased to be a difficult issue and it has gone on to 
become a historical issue. The privilege of exemption of the regulars and 
religious of the CJC/1917 belongs to history."10 

On the opposite side of the above-described opinion it is appropriate 
to place the position adopted by G. Ghirlanda. 1 1  His critical attitude to
ward those who considered the institution of exemption to have disap
peared after the Council, as it already had been configured in the 
CIC 1917, or toward those who did not consider the external exemption to 
be in effect that all the religious orders and some congregations enjoyed, 
thus reducing the exemption envisioned in c. 591 to a mere power recog
nized for the Supreme Pontiff to grant it in the future, which would lead to 
presently configuring the exemption as an abstract juridical institution, 
bore witness to that opposition. 

Facing that opinion, which astonished him, Ghirlanda maintained 
the thesis that because of its nature, origin, and end, the exemption should 

8. "Elaboraci6n e interpretaci6n del c. 591 . .  . ,"  cit., p. 90. 
9. Cf. ibid., p. 92. 

10. Ibid., p. 76. 
11 .  "La giusta autonomia e l'esenzione degli istituti religiosi: fondamenti ed estensione, "  in 

Vita consacrata 25 (1989), pp. 689-691 .  
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not be confused with the just autonomy recognized for all the institutes by 
c. 586. The exemption is a juridical institution by which the Roman Pon
tiff, through particular laws and privileges, establishes a fuller autonomy 
with the purpose of better preserving the charism of the institute. This 
charism is thereby also more clearly expressed in the universal character 
of the institute and in its apostolic efficacy as a participation in the pasto
ral solicitude of the Supreme Pontiff for all the Church. 

In view of the present Code's not establishing or determining the 
scope of the exemption (aside f rom the general norm envisioned in 
c. 591), Ghirlanda adds that the pontifical particular laws and privileges 
are the normative sources that shape the proper law of the exempt insti
tute, norms that can only be revoked by an act of the Roman Pontiff, citing 
in this respect, c. 4 regarding acquired rights and privileges. Consequently, 
he adds, one can in no way affirm that the exemption enjoyed by orders 
and congregations under the governance of the CJC/1917 is no longer in 
effect. The exemption is envisioned generally in c. 591 and is determined 
by the proper law. 

With respect to this last question, that is, with respect to the institutes 
that up to now have enjoyed an exemption, it is true, responds D. J. An
dres, 12 that a norm can be put forth for respecting acquired rights and priv
ileges granted by the Apostolic See. Nevertheless, he adds, to claim them, it 
must be shown that a) that they were in use and not revoked before the 
new Code and b) they were not expressly revoked by the canons of the 
present Code. In effect, the conciliar and post-conciliar documents have re
voked the exemption in many respects. On the other hand, there are the 
canons regarding the apostolate (cc. 673-683) and especially c. 678 § 1. 

For S. Pettinato, 13 exemption and autonomy are two different juridi
cal phenomena because they describe different realities and especially be
cause they are based on diverse foundations: original and "innate," in the 
case of autonomy, and possible and "dative," in the case of the exemption. 
In this sense, "c. 586 delineates the normal situation of the institutes in the 
canonical system: the autonomy which they enjoy is the fundamental cri
terion by which such institutes are related to any other reality of the sys
tem. Canon 591, on the other hand, envisages a norm by which an act 
modifying that situation can happen with respect to a specific relation
ship, which has to take place precisely between the institutes themselves 
and the power of the local Ordinary, which withdraws institutes from the 
subordination due, according to law, to local jurisdiction, and subject 
them directly to the authority of the Roman Pontiff or to some other eccle
siastical authority." 

12. Cf. "I rapporti tra gerarchia e religiosi," in Il  nuovo Diritto dei religiosi (Rome 1986), 
pp. 201-202. 

13. "Esenzione e autonomia degli istituti," in Il Diritto Ecclesiastico 102 (1991), p. 229. 
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All things considered, adds Pettinato, "while the exemption looks to 
resolve contingent problems in the relations with the local Ordinary to 
make the service to primatial authority more expeditious, autonomy is the 
development and the positive realization of a constitutional design that 
has its origin in the conditio libertatis of the faithful." 

Turning to the existence and literalness of c. 591, this last thesis 
seems irrefutable on the theoretical plane. But on the practical plane, the 
plane of specific operational ability, the question remains regarding the 
scope of that subsequent act by which the institutes were freed from sub
ordination to the local jurisdiction to become directly subject to the au
thority of the Roman Pontiff. 

As we stated above, Christus Dominus 35, 3 established that not 
even the exemption "prevents the religious' being subordinated to the ju
risdiction of the bishop in each diocese according to law," and immedi
ately thereafter it stated (35, 4) a list of specific activities of religious that 
were subject to the principle of subordination. Of all these activities, 
c. 678 collects only those relative to the care of souls, the exercise of pub
lic worship, and other works of apostolate; but the rest (holy preaching, 
moral and religious teaching, catechetical instruction, liturgical formation 
of the faithful, etc.) are regulated in other parts of the Code, principally in 
Liber III (cf. 801, 806, 831). 

In view of all that, it is not easy to know what might constitute an act 
of liberation from the governance of the local authority normatively envis
aged in c. 591 and configured as a canonical exemption-a figure different 
from autonomy. 

Perhaps for that reason Gambari is right when he states that what is 
established by c. 591 does not directly refer to the so-called privilege of 
exemption about which so much has been written and spoken, and does 
not itself look to defend that classical privilege, but over all, tries to give a 
foundation and to confirm the power of the Roman Pontiff to regulate the 
relations of the ICLs with respect to the authority of the bishop. There
fore, concludes this author, the specific application of c. 591 is found in 
c. 590 for all the institutes and in c. 593 for the institutes of pontifical 
right. Given the breadth and generality of the canon, it is appropriate to 
think that it would include also the Pope's exercise of the faculty of grant
ing the privilege of the exemption in the sense of c. 76. But it is not easy to 
see how it could be that way. 14 

And truly, even supposing that c. 591 were to sanction the principle 
of exemption, in view of all the explained facts, it is not easy to see what 
would be added today if an autonomous entity that is also of pontifical 
right was, in addition, an exempt institute. 

14. Cf. E. GAMBARI, I Religiosi nel Cadice (Commento ai singuli canoni), (Milan 1986), 
p. 68. 
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§ 1.  Quo melius institutorum communio cum Sede Apos
tolica foveatur, modo et tempore ab eadem statutis, 
quilibet supremus Moderator brevem conspectum 
status et vitae instituti eidem Apostolicae Sedi mit
tat. 

§ 2 . Cuiuslibet instituti Moderatores promoveant noti
tiam documentorum Sanctae Sedis, quae sodales sibi 
concreditos respiciunt, eorumque observantiam cu
rent. 

§ 1. To promote closer union between institutes and the apostolic See, 
each supreme Moderator is to send a brief account of the state and 
life of the institute to the same Apostolic See, in the manner and at 
the time it lays down. 

§ 2. Moderators of each institute are to promote a knowledge of the docu
ments issued by the Holy See which affect the members entrusted to 
them, and are to ensure that these documents are observed. 

SOURCES: § 1: c. 510; SCR Deer. Sancitum est, 8 mar. 1922 (AAS 14 
[1922] 161-163); SCR Instr. Doceatur quae decreta, 25 mar. 
1922 (AAS 14 [1922] 278-286); SCR Deer. Cum, transactis, 9 
iul. 1947 (AAS 40 [1948] 378-381); SCR Normae, 9 dee. 1948 
§ 2: c. 509 § 1; LG 25; MR 29, 33 

CROSS REFERENCES: cc. 399, 704 

COMME NTARY ------

Tomas Rincon-Perez 

Communion with the Apostolic See 

One could hardly fully live the ecclesial communion if channels of 
communication did not exist between the institutes and the Apostolic See. 
To foster and reinforce that communion, c. 592 provides two measures: 
the account that the supreme moderator must send periodically to the 
Holy See, and the duty of all the moderators to make known to their sub
jects the documents of the Holy See that affect them, as well as to make 
sure that the documents are observed. We will analyze both measures sep
arately. 
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1. The periodic account 

c. 592 

The account or brief report that c. 592 § 1 prescribes has a certain 
similarity to the quinquennial report that the diocesan bishop must 
present to the Roman Pontiff regarding the situation of his diocese pursu
ant to the provisions of c. 399. Until now it has been called quinquennial 
report because that was the ordinarily prescribed period in c. 510 of the 
CIC/1917.1 This canon of the prior code was developed afterwards by the 
Decree Sancitum est of March 8, 1922.2 After the promulgation of PME re
garding the secular institutes, a new Decree of the SCR, the Cum transac
tis of July 9, 1947,3 brought the procedure current, and in view of the 
different kinds of institutes, it proposed three different kinds of question
naires. 

Canon 510 CIC/1917, with its subsequent normative developments, 
as amended, was in effect until 1967. It is well known that to promote the 
renewal and adaptation of the constitutions to the instructions of Vatican 
Council II, Ecclesiae Sanctae II, 3-9 ordered all the institutes to meet in a 
special chapter. Keeping in mind those works of revision in process, the 
SCRSI, in a letter dated March 1, 1967 and directed to the President of the 
Roman Union of General Superiors,4 deemed it necessary to suspend tem
porarily the sending of the quinquennial account, and at the same time it 
proceeded to draft a new questionnaire. 

Canon 592 § 1 reestablishes the duty of sending the Apostolic See a 
brief report of the state and life of the institute, but according to the way 
and timing determined by the Holy See itself. This determination did not 
take place until 1988, when the CICLSAL sent one letter to the religious in
stitutes and the societies of apostolic life and another to the secular insti
tutes. 5 Therefore, those who are obliged to send the report are all the 
ICLs, that is, the religious institutes and the secular institutes, whether of 
pontifical or diocesan right, as well as the SALs. The federations and con
federations are not included. 

With respect to the persons responsible for sending the account, 
c. 592 § 1 simply mentions the supreme moderator without requiring the 
signatures of the members of the council as was previously required 
(cf. c. 510 CIC/1917). Regarding a congregation of women, there is no ad
ditional requirement that the local ordinary of where the general superior 
resides with her council sign the account. It was indicated in the Letters of 

1. Cf. A. LARRA0NA, "De relatione quinquenale S. Sedi mittenda," in Commentarium Pro 
Religiosis, 8 (1927), pp. 275-285. 

2. AAS 14 (1922), pp. 161-163. 
3. AAS 40 (1948), pp. 378-381.  
4. X. OCHOA, Leges Ecclesiae, III, Rome 1972, col. 5111 . Cf. G. DE CARLO, "Le relazioni 

Quinquennali. Uno strumento di communione degli istituti di vita consacrata con la Sede 
Apostolica (c. 592 § 1)," in Commentarium Pro Religiosis 70 (1989), p. 55. 

5. AAS 80 (1988), pp. 104-107. 
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1988 that the account can be the same one proposed by the general chap
ter, put into short form, which presupposes that it will not be drafted by 
only the supreme Moderator, but will be the fruit of a collegial work. 
Nevertheless, there is no formal requirement that the council members 
sign it.6 

With respect to the time that it must be sent, instead of every five 
years, the norm is now every six years. Thus, the Holy See has intended to 
adopt the practice of holding the chapters or general assemblies every six 
years. Where those chapters or assemblies are not being held according to 
the common practice, the account will have to be sent in any case when a 
six-year period has elapsed. 

Finally, regarding the subject that the account must contain, the 
canon speaks generically of "a brief account of the state and life of the in
stitute." The documents of 1988 did not want to present a detailed ques
tionnaire, but only some general criteria that would serve as a guide for 
the drafting of the report. 7 In any case, pursuant to c. 704, it must be indi
cated in the report the members who have been separated from the insti
tute for any reason, that is, whether by indult of leaving the institute or by 
expulsion in accordance with the causes and procedures established in 
cc. 694-701. 

2. Knowledge and observance of the documents of the Holy See 

This is a second means to promote ecclesial communion. It is not 
enough that the Holy See know the state and life of the institutes; it is nec
essary further that the consecrated know and comply with regulations is
sued by the Holy See. 

The former code ( c. 509) also undertook to regulate this subject with 
a criterion apparently more detailed but in reality more restrictive than § 2 
of c. 592. The use of the term "documents of the Holy See" in place of "de
crees" means that it not only dealt with the superiors' promoting the 
knowledge of the documents that had a normative character, but of any 
other, including those of a doctrinal character. It is as equally important 
today to know and live the pontifical teaching as it is to know and observe 
the canonical regulations issued by the Apostolic See. 

The obligation to promote that knowledge of the documents of the 
Holy See and to urge their observance affects the superiors ("moderators," 
says the canon, because they also refer to the secular institutes) on all lev
els, that is, to the general superior for the entire institute, to the provincial 
moderator for the province, and to the local superior for the community it-

6. Cf. G. DE CARLO, "Le relazioni Quinquennali. . .  ," cit., p .  60. 
7. Cf. AAS 80 (1988), pp. 104-107. 
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self. Regarding procedures in this respect, it is up to each institute to es
tablish them, for example, through internal bulletins or circulars, or 
through specific talks or catecheses, adapted to the particular formative 
levels of each institute. 

There is no norm regarding documents of the bishops or of the Con
ferences of Bishops. But it is obvious that the superior must also make 
sure the consecrated know the diocesan directives since their pastoral 
and apostolic actions, without diminishing their universal dimension, are 
realized and take shape in the sphere of the particular churches. 
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Firmo praescripto can. 5 8 6 ,  instituta iuris pontificii 
quoad regimen internum et disciplinam immediate et ex
clusive potestati Sedis Apostolicae subiciuntur. 

In their internal governance and discipline, institutes of pontifical right 
are subject directly and exclusively to the authority of the Apostolic See, 
without prejudice to can. 586. 

SOURCES: c. 618 § 2 

CROSS REFERENCES: cc. 586, 589 

C OMME NTARY ------

Tomas Rincon-Perez 

Power over institutes of pontifical right 

Neither canonical exemption nor being or belonging to an institute 
of pontifical or diocesan right are circumstances that annul the condition 
of being ecclesiastical institutes or the condition of the members being 
part of the faithful. Based on that condition, it is easy to conclude that the 
institutes, inasmuch as they are juridical persons, as well as each one of 
their members, are subject to the hierarchical powers of the Church. That 
means that the Apostolic See, through its multiple organs, exercises exter
nal power over external governance in all cases. 

What c. 593 determines, consequently, is external power over the in
ternal governance and discipline of the institute. Regarding the institutes 
of pontifical right, it is the Apostolic See that exercises immediate and ex
clusive power, without diminishing the autonomy enjoyed by all the insti
tutes pursuant to c. 986. That autonomy, applicable to all the institutes 
(see commentary on c. 591), is not absolute, for it is limited by the power 
of the Apostolic See; but at the same time, this power of the Apostolic See 
is limited by autonomy. 

By virtue of the ample distribution of competence effected by Pastor 
Bonus, that external power over internal governance is ordinarily exer
cised through the CICLSAL. The only exception to its competence is the 
regulation of the study of philosophy and theology and academic studies. 
The CCE has competence in those matters ( cf. PB 108 § 2). 

The eremitic life, the order of virgins and its associations, and the 
remaining forms of consecrated life are also subject to the CICLSAL 
(PB 110). 
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Presently, there are no forms other than those described in the Code, 
but there could be in the future ( cf. 605). 

The competence of this congregation is also extended to the third or
ders ( c. 303) and to the associations of the faithful that are erected with 
the purpose of being converted one day into ICLs or SALs, after prior 
preparation (PB 111). 

In any case, the jurisdiction that the law attributes to this congrega
tion ordinarily is administrative. It could make laws through express dele
gation by the Roman Pontiff ( cf. 30), issue decrees with the force of law in 
singular cases and by means of specific approval of the Supreme Pontiff 
( cf. PB 18), in which case such activity would have pontifical authority. 
From the normative point of view, the general practice is to issue execu
tory decrees (c. 31) or instructions (c. 34). Under this activity falls a multi
tude of singular juridical-administrative acts like the erection and 
approval or suppression of institutes, or the constitution of unions or fed
erations and their dissolution, the approval of constitutions, the dispensa
tion of vows, the confirmation of the decree of expulsion, etc. Finally, it is 
the instance of last resort in hierarchical appeals, but in no case does it 
have judicial power. In clerical religious institutes of pontifical right, it, or 
rather the provincial superior or local abbot, or the superior general or su
perior abbot of a monastic congregation, is the judge of the first instance. 
These can also constitute tribunals of second instance (cf. cc. 1427 and 
1438 § 3). In controversies involving the remaining institutes, including the 
lay institutes of pontifical right, the tribunal of first instance is the dioce
san tribunal (cf. 1427 § 3). 
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Institutum iuris dioecesani, firmo can. 586, permanet sub 
speciali cura Episcopi dioecesani. 

An institute of diocesan right remains under the special care of the dioce
san bishop, without prejudice to can. 586. 

SOURCES: c. 492 § 2 

CROSS REFERENCES: cc. 589, 595 

COMME NTARY ------

Tomas Rincon-Perez 

Institutes of diocesan right: their dependence on the bishop 

The literal tenor of this canon is quite different from that of the pre
ceding canon. The institutes of pontifical right depend immediately and 
exclusively on the power the Apostolic See. In contrast, the institutes of 
diocesan right, those that have been erected by the bishop and still have 
not received the formal decree of approval by the Holy See, apart from 
also enjoying a true internal autonomy, are only under the special care of 
the diocesan bishop. 

This attenuation of jurisdictional dependence becomes clear if we 
contrast the present norm with the norm of c. 492 § 2 of the C/C/1917, ac
cording to which a congregation of diocesan right remained completely 
subject to the jurisdiction of the ordinaries pursuant to law. 

In all cases, the special care to which the canon refers must not be 
understood as a mere pastoral courtesy; but it implies special juridical 
competence over the institutes of diocesan right, not only as public enti
ties based in the respective diocese, but also for the purposes of their in
ternal governance. In any case, it is a matter of external power that must 
not be confused with the internal power belonging to the superiors. The 
bishop is not a superior in the proper sense of the word, as is the Roman 
Pontiff ( cf. c. 590 § 2). 

Among the many manifestations in which that special care implies 
the exercise of true juridical competency, it is appropriate to summarize 
here some instances of that competency with reference to the religious in
stitutes: 

The bishop of the principal seat presides over the election of the gen
eral superior of an institute of diocesan right ( c. 625 § 2). 
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The diocesan bishop has the right and duty of visitation, also be
cause of what is referred to as religious discipline, of all the houses of an 
institute of diocesan right that are inside his territory ( c. 628 § 2 ,  2°). 

The local ordinary has the right to know the economic situation of a 
religious house of diocesan right ( c. 637). 

For the validity of an alienation, in addition to the requirements es
tablished by c. 638, the institutes of diocesan right also need to obtain the 
written consent of the local ordinary ( c. 638 § 4). 

The extension or granting of more than three years for an indult of 
exclaustration is reserved to the bishop when it deals with an institute of 
diocesan right (c. 686 § 1). Likewise, in cases of a religious of an institute 
of diocesan right, exclaustration can be imposed by the diocesan bishop 
(c. 686 § 3). 

To be valid, the indult of leaving an institute of diocesan right during 
temporary profession, in cases of the institutes of diocesan right, must be 
confirmed by the bishop of the house to which the religious is assigned 
( c. 688 § 2). The ind ult of leaving for one professed in perpetual vows, in 
cases of institutes of diocesan right, may also be granted by the bishop of 
the diocese where the house to which the religious belongs is located 
(c. 691 § 2). 

Finally, when the decree of expulsion affects a religious of an insti
tute of diocesan right, to be effective, it must be confirmed by the bishop 
of the diocese where the house to which the religious is assigned is situ
ated ( c. 700). 
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§ 1. Episcopi sedis principis est constitutiones appro
bare et immutationes in eas legitime introductas 
confirmare, salvis iis in quibus Apostolica Sedes 
manus apposuerit, necnon negotia maiora totum ins
titutum respicientia tractare, quae potestatem inter
nae auctoritatis superent, consultis tamen ceteris 
Episcopis dioecesanis, si institutum ad plures dioe
ceses propagatum fuerit. 

§ 2.  Episcopus dioecesanus potest dispensationes a cons
titutionibus concedere in casibus particularibus. 

§ 1. It is the bishop of the principal house who approves the constitu
tions, and confirms any changes lawfully introduced into them, ex
cept for those matters which the Apostolic See has taken in hand. He 
also deals with major affairs which exceed the power of the internal 
authority of the institute. If the institute had spread to other dioceses, 
he is in all these matters to consult with the other diocesan Bishops 
concerned. 

§ 2. The diocesan bishop can grant a dispensation from the constitutions 
in particular cases. 

SOURCES: § l: cc. 492 § 1, 495 § 2 
§ 2: CodCom Resp. III: II, 12 feb. 1935 (AAS 27 [1935] 93) 

CROSS REFERENCES: 

COMME NTARY ------

Tomas Rincon-Perez 

Institutes of diocesan right: approval and dispensation from the 
constitutions 

Many of the competences conf erred by law upon the diocesan 
bishop (see commentary on c. 594) pertain to the bishop of the diocese 
where the house to which the religious is assigned is located. This is logi
cal because the bishop of the general house, or of the principal see, has 
particular competence over the institute of diocesan right, for its being 
such, but not over each one of the houses and persons of the institute 
when the institute has expanded into other dioceses. 

A sample of that particular competence is conferred on the bishop 
by c. 595. It is the prerogative of the bishop of the principal see, in effect, 
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to approve the constitutions and to confirm amendments lawfully intro
duced into them, except in those cases that the Apostolic See has taken in 
hand. 

In a way, this exception is a specific application of the principle that 
inspires the norm established in c. 583. But it is not identified with it, for 
in one case it is a question of not introducing modifications that affect 
what has already been approved by the Apostolic See, while the excep
tion of c. 595 goes beyond what was approved: it is sufficient that the Ap
ostolic See has intervened in the matter. 

The bishop of the principal house also has competence to deal with 
causes or very important matters that ref er to the entire institute and that 
transcend the power of internal authority. But in this case, the bishop of 
the principal house must consult with the rest of the diocesan bishops if 
the institute has expanded into several dioceses. One must not forget that, 
although there might be numerous dioceses where the institute is estab
lished, the institute continues being of diocesan right as long as it has not 
received the formal decree of approval by the Apostolic See ( c. 589). 

It will not be easy to judge in practice when the matters at hand ex
ceed or transcend the power of internal authority. But it is one more ex
ample why the legislator wants always to safeguard the internal autonomy 
of the institutes. No matter how grave the situation, if the internal supe
rior of the institute has power over it ,  the competence of the bishop disap
pears, for it is tied to the circumstance that the matter remains outside of 
internal power. 

Pursuant to § 2, the diocesan bishop can grant dispensation from the 
constitutions in particular cases. The norm does not determine to which 
diocesan bishop the matter is referred in the case of the institute that is 
spread out into several dioceses but, by analogy to other situations ( e.g., 
the indult of leaving the institute: c. 691 § 2; or the confirmation of the de
cree of expulsion: c. 700), it seems logical to think that it should be the 
bishop of the diocese of the house interested in the dispensation, or the 
house to which the member who requested the dispensation is assigned. 1 

Finally, it is important to remember that this entire subject matter 
has suffered a notable disciplinary change with respect to the former 
code. According to c. 495 § 1 of the C/C/1917, a religious congregation of 
diocesan right could not found houses in other dioceses without the con
sent of both ordinaries: the ordinary of the principal house and the ordi
nary of the diocese of the new house. Nowadays, to erect a religious 
house, no matter the nature of the institute, only the written consent of 
the diocesan bishop where the house is situated is needed ( cf. c. 609). 

1. Cf. E. GAMBARI, I religiosi nel codice. Commento ai singoli canoni (Milan 1986), p. 76. 
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Regarding the legislative changes, meaning the proper law, the 
former c. 495 also required the consent of all the ordinaries in whose dio
ceses there were houses of the institute. We have already seen that the 
current c. 595 § 1 attributes competence to the bishop of the principal see, 
not to introduce amendments into the constitutions, but rather to confirm 
those that have been introduced lawfully into them, in accordance with 
the general principle established in c. 587 § 2. It is debatable if a consulta
tion with the other bishops is required in this case. By the literal tenor of 
the norm, it seems more likely that consultation would only be required in 
very important matters. 
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596 § 1. Institutorum Superiores et capitula in sodales ea 
gaudent potestate, quae iure universali et constitu
tionibus definitur. 

§ 2.  In institutis autem religionis clericalibus iuris ponti
ficii pollent insuper potestate ecclesiastica regimi
nis pro foro tam externo quam interno. 

§ 3. Potestati de qua in §1 applicantur praescripta cann. 
131,  133 et 137-144. 

§ 1. Superiors and chapters of institutes have that authority over the 
members which is defined in the universal law and in the constitu
tions. 

§ 2. In clerical religious institutes of pontifical right, they have in addition 
the ecclesiastical power of governance, for both the external and the 
internal forum. 

§ 3. The provisions of cann. 131, 133 and 137-144 apply to the authority 
mentioned in § 1. 

SOURCES: § 1: c. 501 § 1; SCRSI Deer. Experimenta, 2 feb. 1972, 1 
(AAS 64 [1972 ] 393) 
§ 2: cc. 501 § 1, 503 
§ 3: CodCom ReSP. VI, 26 mar. 1952 (AAS 44 [1952 ] 497) 

CROSS REFERENCES: cc. 134, 617-618, 631 

COMME NTARY ------

Tomas Rincon-Perez 

Governance of the institutes 

1. Personal and collegial governance 

As in the previous legislation (cf. c. 501 CJC/1917), there are two 
kinds of internal governance in the institutes: personal and collegial. The 
former is exercised through the personal authority of the superiors, who 
decide and are responsible for the actions of the institute, notwithstand
ing that there are numerous occasions when they must act with the con
sultative or deliberative vote of their councils. In the universal law (Code), 
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there is only one occasion when collegial action by the superior and the 
council is called for ( cf. c. 699). 

Collegial governance is exercised through the chapters, which is the 
representative organ of the entire institute, in the case of the general chap
ter, the chapter of a province, in the case of the provincial chapter, and the 
chapter of a specific community, in the case of the local chapter. In any 
case, an action taken collegially is attributed to the college and responsi
bility for it is joint and several among the members of the college. 

"From the beginning of the religious state, governance was almost 
exclusively collegial. The authority of the eremitic group lay in the elders 
who constituted a kind of monastic senate entrusted with keeping watch 
over the observance and, in general, over the welfare of the hermits. But 
soon this system gave way to governance by the abbot, which though 
strongly monarchistic, nevertheless, did not alienate the religious the 
abbot had to resort constantly to the council of elders and to the brethren. 

"The chapter appeared with the 'Charta Caritatis' given to the Cister
cians in 1119, and it was endowed with true collegial and supreme powers. 
Later, among the mendicants, collegiality, without being absolute, was 
present in everything. In the 16th century the Company of Jesus adopted 
monarchical structures centrally and hierarchically organized, even 
though the authority of the superiors would be controlled by a collegial 
general assembly. This system has been imitated by the modern congrega
tions ... "1 

In the former canonical system, the personal form of governance 
prevailed notably, at least among modern institutes, to the point where, 
according to present canonical jurisprudence, outside of the mendicant 
orders, collegiality appear only as an exception and only at a general level 
and thus, the provincial and general chapters were being reduced to 
purely electoral colleges or as having a consultative function at most. 2 

It was the wish of Vatican Council II (PC 14) that the principles of 
representation and participation of all the religious in the governance of 
the institute be emphasized, while the personal authority of the superiors 
was always to be preserved. Therefore, in 1972 the SCRSI answered in the 
negative the question of whether an exclusive and ordinary collegial sys
tem of governance could be allowed in the face of the then-in-effect c. 516: 
"In accordance with the thinking of Vatican Council II (PC 14) and the Ex
hortation of the Pope, 'Evangelica Testificatio, '  no. 25, while respecting 
the lawful consultations and the limits imposed by the common and par
ticular law, the superiors must have personal authority. "3 

1. G. ESCUDERO, El nuevo derecho de los religiosos (Madrid 1975), p. 91. 
2. Cf. ibid., p. 90. 
3. Deer. Experimenta, February 2, 1972, in AAS 64 (1972), pp. 393-394. 
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The desire of the Council regarding a greater representation and par
ticipation of all the members in the governance of the institute had been 
elevated to a rank of a directive principle for the revision of religious law. 
In the preliminary notes of the schema that had been sent to the consult
ing organs, it was made clear, nevertheless, that it fell to the universal law 
to arbitrate the juridical or normative means necessary to prevent and 
avoid the abuses that could occur if the principle of authority were not 
preserved. 4 

Canon 618 constitutes an example taken literally from Perfectae car
itatis 14, where the wishes of the Council were emphasized with respect 
to a greater participation and co-responsibility by all in the attainment of 
the common good of the institutes, as well as to its wishes regarding re
sponsible and voluntary obedience, while maintaining the authority of the 
superior to decide and implement what must be done. 

All in all, one can conclude that nowadays both forms of governance 
(personal and collegial) are complementary and neither of them can be 
exercised alone to the exclusion of the other. Further on, regarding the 
governance of the religious institutes, the canons state in more detail both 
the nature and functions entrusted to the chapters and to the superiors 
and their councils (cf. cc. 617-630 regarding superiors and councils, 631-
633 regarding chapters). 

2. Nature of the power of governance in institutes of consecrated 
life 

In contrast to c. 501 § 1 of the CJC/1917 which expressly denomi
nated dominative power, c. 596 § 1 is limited to saying that both the supe
riors and the chapter enjoy the power that is determined by universal law 
and the constitutions. 

In effect, the classical denomination of dominative power disap
pears from the legislative text, perhaps for its not having responded fully 
to its true character, since the power of all the institutes is derived from 
ecclesiastical power, although it is not called power of governance or of 
jurisdiction in the strict sense. Considering that such power is possessed 
by all the institutes, (§ 1) is contrasted with the ecclesiastical power of 
governance possessed by the rest of the clerical religious institutes of pon
tifical right (§ 2). The legislator did not wish to be more specific on the 
"nature" of that power, and has limited himself to giving practical norms 
by virtue of which the exercise of that power-whatever its nature and de
nomination-is governed by the same precepts-as is the power of execu
tive governance (§ 3). 

4. Cf. Comm. 9 (1977), pp. 53-61. 
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Once the name and concept of dominative power have disappeared, 
which had been applied to religious life since ancient times, and in view of 
the fact that the law does not define it, but rather contrasts it in principle 
with the power of governance, it will not be easy to investigate the true na
ture of the doctrine and to discover the most appropriate denomination to 
define it. 

The question is not new. In regards to c. 501 of the CJC/1917, from 
the beginning the doctrine had been evolving toward a concept of domina
tive power different from its original meaning, when the religious associa
tions lacked public approval and organization in the Church, that is, when 
they had a private character. Because the power of the superiors origi
nated immediately from the will (agreement) of the subjects, it was appro
priately called dominative power. 

But afterwards, the congregations became public organizations be
cause the power by which they had been governed had not come from pri
vate will, but from the law itself, which had preexisted the will of the 
subjects.5 

In this sense, for example, A. Larraona argued from very early on 
that given the public character of the religious congregations, the domina
tive power described in the Code of 1917 could in some way now be con
sidered a species within the genre of private or domestic dominative 
power. But because it had dealt with a power or a public nature and to 
such a point of becoming similar to jurisdiction, which well could have 
been called inchoate jurisdiction, it had been appropriate to apply, with 
due specificity, the norms in effect pertaining to power of jurisdiction.6 

Other authors will call it semipublic power, for its publicity's being 
considered functional rather than essential. 7 Still, there will be others, 
who, upon commenting on the Response of the CPI of March 19528 and ap
plying the dominative power of the religious to many of the precepts of 
the power of executive governance, will go further and consider it true 
and proper jurisdiction, though partial, for its covering only executive 
matters.9 

On the eve of the promulgation of the CIC, J.L. Gutierrez, for exam
ple, argued this very thesis; that is, he would consider the so-called domi
native power true jurisdiction granted by the ecclesiastical authority and 

5. Cf. A. GUTIERREZ, "Commentarium in rescriptum Pontificium 'cum admotae'," in 
Commentarium Pro Religiosis 44 (1965), p. 2 17 note 61.  

6 .  Cf. A. LARRAONA, "De potestate dominativa publica in iure canonico," in Acta 
Congressus Iuridici Internationalis, vol. IV (Rome 1937), pp. 147-180. 

7. Cf. M. CABREROS DE ANTA, "La potestad dominativa y SU ejercicio,"  in La Potestad en la 
Iglesia (Barcelona 1960), pp. 68-71. 

8. AAS 44 (1952) p.  497. 
9. Cf. J.B. FUENTES, "De potestate dominativa in religionibus non exemptis," in 

Commentarium Pro Religiosis 32 (1953), p. 203. 
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not a tertium quid, unknown in the canonical order. For this reason, the 
general norm that the law establishes for jurisdiction must be applied to 
that power, not by analogy, but by virtue of its intrinsic nature.10 

Once the Code was promulgated, the commentators were unanimous 
in affirming the public character of the power dealt with in c. 596 § 1. That 
is the reason why the legislator refused to call it "dominative." But while 
some defended their thesis that configured that power as the true power 
of governance or of jurisdiction, others, in contrast, were more measured 
in the assessment of its nature. 

Among the first positions, the one adopted by A. Gutierrez was re
markable. For this author, c. 596 apparently denied the jurisdictional char
acter of the formerly so-called dominative power, upon comparing it with 
the power described in § 2. Still, in the Code there was no obstacle for the 
power that c. 596 § 1 granted to all the superiors, including lay superiors, 
to be recognized as having the jurisdiction or power of ecclesiastical gov
ernance. The public nature of the ICLs is unquestionable, argues the 
mentioned author, because the superiors received their power per minis
terium Ecclesiae (c. 618). Therefore, the immediate source of that power 
was the Roman Pontiff, through the universal law or through the constitu
tions approved by him, and not the vow of obedience or the agreement be
tween the institute and each of its members. But the Church could confer 
or communicate nothing other than the power it had, that is, the power of 
governance or of jurisdiction, although, in the present case, it was a mat
ter only of the power of executive governance, and not of legislative, judi
cial, and penal power. 11 

E. Gambari, without denying the public and ecclesiastical nature of 
the power enjoyed by the superiors and chapters of all the institutes, nev
ertheless warned of the necessity of not confusing it with the power of 
governance or of jurisdiction. It proceeded more along the lines of anal
ogy than identity. 12 

For his part, D.J. Andres also distinguished the different origins of 
both powers (that of §§  1 and 2) and consequently, their diverse natures. 
The formerly so-called dominative "is defined as domestic, government, 
economic, or socio-community power ... , that makes incumbent upon 
every religious superior to govern subjects according to the end of each 
institute, province, or house. It has the dual origin of the nature of the in
stitutes and that of the agreement of the members to subjection, assumed 
with the profession of the vow of obedience." The other power, which is 

10. Cf. J.L. GUTIERREZ, "Dalla potesta dominativa alla giurisdizione (Appunti per uno 
studio)," in Ephemerides Juris Canonici 39 (1983), pp. 74ff. 
11. Cf. A. GUTIERREZ, "Canones circa IVC et SVA vagantes extra partem eorum propriam," 

in Commentarium Pro Religiosis 64 (1983), p. 89. 
12. E. GAMBARI, I Religiosi nel Cadice, (Milan 1986), p. 78. Idem, Vita religiosa secondo il 

Concilio e il nuovo diritto canonico, 2nd ed. (Rome 1985), p. 515. 
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possessed only by the clerical religious institutes of pontifical right , "was 
defined as public ecclesiastical power of jurisdiction that existed in the 
Church by divine institution ... to direct subjects toward the supernatural 
end of the Church and to the specific end of the IVCR. It had the dual ori
gin of the divine institution and that of sacred orders, which made possi
ble the existence the [ of ]  such power, besides the specifically aforesaid 
origin for common power."13 

In the work of revision, 14 it came to be proposed that the power dealt 
with in c. 596 § 1 should be called ecclesiastical. But that proposal was re
jected because it was the equivalent of defining that power as hierarchical 
or of governance and it was not appropriate that the law delve into the 
heart of the nature of that power. The question, therefore, remained open 
to multiple interpretations, as we have just seen. 

It has been argued that, if it is public power, and there seems to be 
unanimity in this respect , and granted by the Church itself, it cannot have 
a nature other than the power of governance, for that is the only power 
that is communicable by the Church since, as it has been said, a tertium 
quid does not exist. But perhaps that is what must be demonstrated: the 
nonexistence of a tertium quid. Just as the normative power is expressed 
in different ways (laws, legislative decrees, executory decrees, instruc
tions, statutory norms, etc.), nothing hinders the public power in the 
Church from also having different manifestations: power of governance, 
properly speaking and closely connected to the sacrament of holy orders; 
the public power of an associative nature, to which is applied by way of 
analogy or by comparison in iure, other norms established for the power 
of jurisdiction, as c. 596 § 3 does. 

The question was debated whether the religious or consecrated asso
ciations, but with due reservations, might be transferred easily to the 
sphere of all the public associations, erected by ecclesiastical authority, 
endowed with a power of self-governance and with a mission to act in the 
name of the Church, in so far as the ends of the association required it and 
only within that scope (cf. c. 313). Therefore, a public power could be spo
ken of ,  which sometimes might have the nature of true jurisdiction, and of 
other powers, which, in contrast , only have an associative character, inas
much as their purpose is the governance of the faithful who voluntarily at
tach themselves to said association, in the case of the religious through 
religious profession and the taking of sacred vows, including that of obe
dience. 

13. El derecho de los religiosos. Comentario al C6digo, 2nd ed. (Madrid 1984), p. 36. 
14. Cf. Comm. 1 1  (1979), p. 306. 
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3. The power of governance or of jurisdiction 

c. 596 

Another of the innovations of c. 596 is the increase in the scope of in
stitutes that enjoy ecclesiastical power of governance, both for external 
and internal jurisdiction. Formerly, only the exempt ecclesial religions en
joyed said ecclesiastical jurisdiction, by which their major superiors were 
configured as ordinaries. Now all the clerical religious institutes of pon
tifical right enjoy that power of governance, also called power of jurisdic
tion ( c. 129), by which their major superiors are also called ordinaries 
(c. 134). Someone has called it a change "almost revolutionary," 15 but it is 
nothing other than the result of the scarce or nonexistent relevance that 
exemption has today. 

The equality among all the clerical religious institutes of pontifical 
right (exempt or not) had already been noticeable in the Rescript Cum ad
motae of November 6, 1964, 16 in which certain faculties were delegated to 
the general superiors of the clerical religions of pontifical right, delegated 
faculties that now are converted into ordinary faculties, since enjoying a 
iure the ecclesiastical power of governance, and are expanded to all the 
major superiors (c. 134 § 1). 

For its part, the Decree Religionum laicalium of May 31, 196617 ex
panded the delegation of many of these faculties to the supreme modera
tors of the lay religious institutes of pontifical right. The Decree Cum 
Superiores18 of November 27, 1969 even granted to those supreme moder
ators the delegated faculty of granting the departure from the institute to 
religious in temporary vows. In contrast to the clerical institutes, the lay 
religious institutes, who had acquired those faculties by way of delegation, 
did not acquire ordinary power of governance pursuant to c. 596. Neither 
did the secular institutes acquire it because of this precept, whether or not 
they were clerical and of pontifical right. 

With respect to these last institutes, the greatest difficulty was based 
on how to configure the institutes that had the faculty granted by the Ap
ostolic See to incardinate clerics in the institute itself ( c. 266 § 3), because 
it seemed obvious that the superiors of the secular institutes with the fac
ulty to incardinate possessed at the same time the ecclesiastical power of 
governance. The question had not passed unnoticed in the first schemata 
of revision, which had given a broader formulation to c. 596. 19 The ulti
mate solution to the problem could have been that even if the clerical sec
ular institutes and of pontifical right had not possessed in principle 

15. D.J. ANDRES, El derecho . . .  , cit., p. 36. 
16. AAS 59 (1967), pp. 374-378. 
17. AAS 59 (1967), pp. 362-364. 
18. AAS 61 (1969), pp. 738-739. 
19. Cf. Comm. 11 (1979), pp. 305-308. 
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ecclesiastical power of governance, they could have, nevertheless, ob
tained it in the same act of granting the faculty to incardinate. 

Although not ICLs in the strict sense, the clerical SALs of pontifical 
right also enjoy power of governance pursuant to c. 732; and their superi
ors, consequently, receive the name of ordinaries (c. 134). The probable 
reason that this treatment differs from the one given to the secular insti
tutes lies in the fact that, as a general rule, these clerical societies of apos
tolic life may incardinate clerics by virtue of the provisions of c. 736 
( cf. also c. 266 § 2). 
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597 § 1. In vitae consecratae institutum admitti potest quili
bet catholicus, recta intentione praeditus, qui quali
tates habeat iure universali et proprio requisitas 
nulloque detineatur impedimento. 

§ 2. Nemo admitti potest sine congrua praeparatione. 

§ 1. Every catholic with a right intention and the qualities required by uni
versal law and the institute's own law, and who is without impedi
ment, may be admitted to an institute of consecrated life. 

§ 2. No one may be admitted without suitable preparation. 

SOURCES: § 1: c. 538; SS II; OT 3; RC 4, 10: II 
§ 2: RC 4, 11: I 

CROSS REFERENCES: cc. 642, 721 

C OMME NTARY 

Tomas Rincon-Perez 

Admission to an institute of consecrated life 

This canon establishes generically and as basic principles the re
quired conditions for being admitted to an ICL as well as stating the neces
sity for a suitable preparation. 

l. Required conditions 

The present norm is applicable to all the ICLs, whether religious or 
secular, whether religious of entirely contemplative life or of active apos
tolate, whether clerical or religious. This is the reason why the established 
conditions have a very general character. Further on, when the Code re
fers to each of the two forms of consecrated life, the requirements and 
qualifications that must be possessed by those who are called to form a 
part of an institute will be specified in detail (cf. 642 and 721). Moreover, 
the vocation to the religious life or to the secular consecrated life is not an 
abstract vocation but one that is specified in a certain institute with its 
own particular characteristics, which is the reason why it is the preroga
tive of the proper law to add to the general qualifications other specific 
qualifications that speak to the nature and end of each institute. 
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In any case, the following conditions must be met to be admitted to 
any ICL: 

a) Be a faithful Christian pursuant to c. 204 and a faithful Catholic 
according to the provisions of c. 205, that is , be in full communion with 
the Catholic Church through the triple bond of faith, sacraments , and 
union with the Hierarchy. 

b) Have the right intention and sincere desire to embrace and live 
with all the consequences of that particular form of Christian life. 

c) Possess the qualities required by the universal law and the ins
titute's own law. In the work of revision the idea had been noted that 
through those required qualities "vocatio divina, a legitima auctoritate rec
ognita, comprobatur." 1 But it was preferred to suppress said phrase to 
avoid controversial theological questions and as well as practical ques
tions of governance. In any case, knowledge of the divine vocation is one 
of the goals of the novitiate ( c. 646); its discernment and proving is one of 
the tasks entrusted to the director of novices ( c. 652). In the secular ins
titutes the initial probationary period also must foster the candidates' 
deeper knowledge of their divine vocation and that of the institute itself. 

d) Be free of the impediments as stated in c. 643 for the religious in
stitutes and those in c. 721 for the secular institutes, as well as those that 
the proper law can establish. 

2. Suitable preparation 

Founded upon an irrevocable vocation, every incorporation into an 
institute is fundamentally perpetual or definitive, but this does not stop 
the Church from establishing successive stages of preparation, beginning 
with the novitiate in the religious institutes, or with the so-called initial 
probationary period in the secular institutes, followed by profession or 
temporary incorporation ; and even afterwards establishing the necessity 
of permanent formation for religious ( cc. 659-661) as well as for secular 
consecrated (c. 724). 

But § 2 of c. 597 refers to the necessity of a suitable preparation be
fore being admitted, not only for religious profession but also for the novi
tiate itself or initial probationary period in the secular institutes. 

In the Instruction Renovationis causam special importance was 
given to this preparation prior to the novitiate, on stating the advisability 
"of having a sufficiently long probationary period precede admission to 
the novitiate." The requirement of this prior stage, called postulancy, was 
expressly regulated in cc. 539-541 of the CJC/1917. Such figure disap-

1. Comm. 11 (1979), pp . 308-309. 
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pears, however, from the present Code and only becomes in § 2 a basic 
norm to be subsequently developed. 

This development has been provided in the Instruction Potissimum 
Institutioni, February 2, 1990, and carries as its title "Guidance on Forma
tion in the Religious Institutes. "2 

This Instruction, meant only for the religious institutes, in no. 42 is 
thus based on the need for a stage prior to entering the novitiate: "In the 
present circumstances one can say generally that the diagnosis of the Ren
ovation is Causam is still completely true for today: 'the major part of the 
difficulties found in our time in the formation of the novices come from 
the fact that when they are admitted to the novitiate they do not possess 
the minimum necessary maturity.' Certainly a candidate for the religious 
life is not asked to be capable of immediately assuming all the obligations 
of religious, but he must be judged capable of progressively doing so. To 
be able to evaluate that capacity justifies their being provided the time 
and means to do so. Such is the purpose of the preparatory stage to the 
novitiate, whatever its name: postulancy, pre-novitiate, etc. It is uniquely 
the prerogative of the proper law of the institutes to specify how this will 
be carried out, but in any case, 'no one may be admitted without suitable 
preparation' ( c. 597 § 2)." 

Next the document provides the basic content of this preparatory 
stage, "which one should not be afraid to prolong," as well as the methods 
to carrying them out: "These methods can be various: the candidate may 
be welcomed into a community of the institute without, nevertheless, hav
ing to stay forever, except in the community of the novitiate where it is ad
visable, unless it is a question of cloistered nuns; the candidate may have 
periodic contact with the institute or one of its representatives; he may 
participate in common life in a house set up to welcome candidates, etc. 
But none of these forms must be thought of as having already converted 
the interested parties into members of the institute. Anyway, personal at
tention paid to the candidates (male and female) is more important than 
the structures established to welcome them" (n. 44). 

2. AAS 82 (1990), pp. 472-532. 
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§ 1.  Unumquodque institutum, attentis indole et finibus 
propriis, in suis constitutionibus definiat modum 
quo consilia evangelica castitatis, paupertatis et 
oboedientiae, pro sua vivendi ratione, servanda 
sunt. 

§ 2. Sodales vero omnes debent non solum consilia evan
gelica fideliter integreque servare, sed etiam secun
dum ius proprium instituti vitam componere atque 
ita ad perfectionem sui status contendere. 

§ 1. Each institute, taking account of its own special character and pur
poses, is to define in its constitutions the manner in which the evan
gelical counsels of chastity, poverty and obedience are to be observed 
in its way of life. 

§ 2. All members must not only observe the evangelical counsels faith
fully and fully, but also direct their lives according to the institute's 
own law, and so strive for the perfection of their state. 

SOURCES: § 1: PC 12-14 
§ 2: c. 593; SS III; LG 42, 43, 47; PC 2b 

CROSS REFERENCES: cc. 573, 587 

COMME NTARY ------

Tomas Rincon-Perez 

Observance of the evangelical counsels and of the institute's proper 
law 

l. Observance of the evangelical counsels: their constitutional 
determination 

An essential element for all the ICLs is the public assumption by 
their members of the evangelical counsels of chastity, poverty, and obedi
ence; and also the search for perfection through this particular and stable 
form of life. The specific ways of professing or practicing those counsels, 
nevertheless, are different as are the specific obligations that flow from 
those commitments. Hence, it is necessary that each institute, in view of 
its own identity, determine in its constitutions its own way of observing 
those evangelical counsels. 
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The norm of c. 598 that establishes this requirement is common to all 
the ICLs and therefore, it is applicable to the religious institutes and to the 
secular institutes. Thus, the first determination in the manner of observing 
the evangelical counsels consists in establishing if the counsels are as
sumed through vows or through other sacred bonds. In the religious insti
tutes it is clear in this respect that the determination is given by the 
universal law: there is no other religious profession including temporary 
profession, than one realized through vows. The Code has repealed the 
norm of Renovationis causam that permitted the general chapters to sub
stitute temporary vows for bonds of another kind. Canon 654 likewise de
termines it that way in conformance with c. 607. 

In the secular institutes, on the other hand, there will have to be con
stitutions that establish the sacred bonds for those who embrace the evan
gelical counsels in each institute. Canon 712 does not discard the 
possibility that, in each specific secular institute, the constitutions could 
establish the vow as the sacred bond by which the evangelical counsels 
are embraced. The constitutions will determine also the obligations that 
flow from those bonds, whatever their nature, without diminishing, in the 
case of the secular institutes, the secularity that is proper to them. 

Supposing profession through vows, and without diminishing the ge
neric obligation of fully living the three evangelical counsels, the constitu
tions also in the religious institutes have to determine the purpose and 
content of the sacred bonds to set down as much as it possible the scope 
and reach of the obligations that are assumed. In this way the charismatic 
identity of the institute is determined, since each institute's own way of 
living the evangelical counsels will be designed into its fundamental code. 

Living the evangelical counsels through public vows within an insti
tute is the first and most radical modality that distinguishes religious life 
from Christian life in general. Every disciple of Christ is called to the radi
calism that the evangelical counsels express: "This vocation to perfect 
love is not restricted to a small group of individuals. The invitation 'go, 
sell your possessions and give the money to the poor', and the promise 
'you will have treasure in heaven', are meant for everyone, because they 
bring out the full meaning of the commandment of love for neighbor, just 
as the invitation which follows, 'Come, follow me, ' is the new, specific 
form of the commandment of love of God" (VSp 18). Therefore, to follow 
Christ, and the condition of every believer is to be a disciple of Christ, ''is 
thus the essential and primordial foundation of Christian morality" 
(VSp 19). This means, among other things, being chaste, poor, and obedi
ent, according to the way proper to strict secular life, and within it, ac
cording to the vocation (for example, marriage or celibate life). But within 
that general modality of "religiously" living the evangelical counsels, are 
specific modalities that will have to be determined in the constitutions. 
Thus, they are not identical, neither the ways nor the obligations that flow 
from the vow of poverty in a monastery of strict cloister to those in a reli-
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gious congregation dedicated to teaching. The constitutions will deter
mine, in each case, the specific manner of living poverty and the use of 
material goods. The same could be said of the counsel of obedience: not 
all the mandates imply the obligation of necessarily fulfilling them through 
the vow of obedience. The provisions regarding the vow of chastity are 
less perceptible, but there are also different ways of fulfilling the vow, es
pecially in the manner of cultivating and preserving that gift from the Holy 
Spirit. 

2. Observance of the institute 's proper law 

The sequela Christi, the following of Christ, is the road for every 
Christian; in it is based Christian perfection (cf. VSp 19). Therefore, the 
first obligation of all religious is to have that following as the supreme rule 
of life, just as it was laid out in the Gospel and expressed in the institute's 
constitutions ( c. 662). 

This first duty of all religious, as well as its own specificity, is generi
cally formulated in § 2 of the instant canon. The institutes of consecrated 
life do not constitute the state of perfection, but are certainly one state of 
perfection. Hence, the duty of all of its members is to strive to reach per
fection in their state, that is, in their condition as Christians consecrated 
to God by public profession of the evangelical counsels and called to give 
testimony of the eschatological nature of the Church. This specific man
ner of searching for holiness is specified in two fundamental duties: a) the 
faithful and complete observance of the evangelical counsels, just as they 
are provided for in the constitutions; and b) the directing of one's own life 
in conformity with the rule that the proper law lays down on all levels, 
that which is established in the constitutions or other directory. 
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599 Evangelicum castitatis consilium propter Regnum coelo
rum assumptum, quod signum est mundi futuri et fons 
uberioris fecunditatis in indiviso corde, obligationem se
cumfert continentiae perfectae in caelibatu. 

The evangelical counsel of chastity embraced for the sake of the Kingdom 
of heaven, is a sign of the world to come, and a source of greater fruitful
ness in an undivided heart. It involves the obligation of perfect continence 
observed in celibacy. 

SOURCES: LG 42; PC 12; PO 16; ET 15 

CROSS REFERENCES: 

C OMME NTARY ------

Tomas Rincon-Perez 

The evangelical counsel of chastity 

l. Chastity and the Christian life 

"All the baptized are called to chastity. The Christian has 'put on 
Christ, '  (Gal. 3:27) the model for all chastity. All Christ 's faithful are called 
to lead a chaste life in keeping with their particular states of life. At the 
moment of his Baptism, the Christian is pledged to lead his affective life in 
chastity" (CCC, 2348). Thereafter, the CCC adds, taking from the text of 
the Declaration Persona Humana, of December 29, 1975: "People should 
cultivate [chastity] in the way that is suited to their state of life. Some pro
fess virginity or consecrated celibacy which enables them to give them
selves to God alone with an undivided heart in a remarkable manner. 
Others live in the way prescribed for all by the moral law, whether they 
are married or single" (CDF, Persona humana, 11). "Married people are 
called to live conjugal chastity; others practice chastity in continence" 
(CCC, 2349). 

Besides priestly celibacy, which is also a manner of living the coun
sel of chastity propter regnum coelorum, without its being an obstacle to 
secularity(the condition of being a secular priest), there exist two forms 
of living chastity in perfect continence, and consequently t wo different 
forms of celibate life: consecrated celibacy and the apostolic celibacy of 
the laity. The latter "neither more nor less than marriage, fully enters the 
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condition of the layperson in the Church, and constitutes one of the forms 
in which the specific vocation of the Christian layperson can be mani
fested, according to which he or she will have to respond to the universal 
call to holiness."1 This means two things: first, that there is no opposition 
at all between strict secularity (not consecrated) and the form of celibate 
life, freely chosen for apostolic motives or for motives of charity; second, 
that this celibacy freely assumed by the lay Christian, consequently, has 
no connotation of an eschatological sign, in the sense of separating the 
laity from their proper function, consistent with searching for the King
dom of God, by dealing with and organizing temporal affairs from within 
the person's own structures. 

2. The consecrated celibate 

Obviously, in view of its context, c. 599 refers to the consecrated cel
ibate, that is, to the counsel of chastity propter regnum coelorum pro
fessed by consecrated, whether religious or secular. This chastity that 
religious profess, the Council taught, "must be esteemed an exceptional 
gift of grace. It uniquely frees the heart of man ( cf. 1 Cor 7:32-35), so that 
he becomes more fervent in love for God and for all men. For this reason 
it is a special symbol of heavenly benefits, and for religious it is a most ef
fective means of dedicating themselves wholeheartedly to the divine ser
vice and the works of the apostolate. Thus for all Christ's faithful religious 
recall that wonderful marriage made by God, which will be fully mani
fested in the future age, and in which the Church has Christ for her only 
spouse" (PC 12). 

Summarizing these conciliar words, the canon defines consecrated 
chastity as a sign of the world to come and a source of fecundity made 
more abundant for an undivided heart. In this way, by means of significa
tion, there is marked a dividing line that distinguishes the practice of per
fect chastity in continence outside the consecrated life ,  from the 
profession of that same evangelical counsel in the context of consecrated 
life, whose function is to be a public sign of the eschatological character 
of the Church. 

The Council adds other considerations about the manner of living 
consecrated chastity, which deserve to be emphasized not only for the 
doctrine that they transmit, but also for the disciplinary models that they 
trace. "Religious, therefore, at pains to be faithful to what they have pro
fessed, should believe our Lord's words and, relying on God's help, they 
should not presume on their own strength. They should practice mortifica
tion and custody of the senses. Nor should they neglect the natural means 
which promote health of mind and body. Thus, they should not be influ-

1. J.L. GUTIERREZ, "El laico y el celibato apost6lico," in Ius Canonicum 26 (1986) , p . 239. 

1556 



RINC6N-PEREZ Tit. I. Norms Common to All Institutes of Consecrated Life c. 599 

enced by the false doctrines which allege that perfect continence is impos
sible or inimical to human development and, by a kind of spiritual instinct, 
they should reject whatever endangers chastity. Further, let all, and espe
cially superiors, remember that chastity is preserved more securely when 
the members live a common life in true brotherly love" (PC 12). As the 
CCC teaches, chastity is developed in friendship and "is expressed notably 
in friendship with one's neighbor. Whether it develops between persons of 
the same or opposite sex, friendship represents a great good for all. It 
leads to spiritual communion" (CCC, 234 7). 

3. Canonical effects of the consecrated celibate 

The counsel of chastity, as it is professed by the consecrated, implies 
an obligation to observe perfect continence in celibacy. This implies, at 
the same time, the renunciation of marriage, with the various canonical ef
fects stemming from whatever sacred bond by which the person assumed 
the counsel of chastity or of perfect continence in celibacy. 

The first and most important canonical effect is the impediment to 
contract matrimony validly. This impediment takes place in the following 
circumstances, pursuant to c. 1088: a) when the profession of the counsel 
of chastity is made through a public vow in a religious institute: therefore, 
the assumption of this counsel, although it has a public character, does 
not constitute an impediment for consecrated virgins of c. 604; b) the sec
ond requirement is that the profession be perpetual. It is well known that 
in c. 1073 of the CJC/1917, the diriment impediment was based in the fact 
that solemn vows had been taken, or simple vows when by special pre
scription of the Apostolic See the vows had the power of nullifying the 
marriage. Today, it is certain that the categories of solemn and simple 
vows continue in force ( cf. c. 1192), but they lack canonical importance 
for the purposes of the validity or nullity of a marriage. 

For religious of temporary vows, as well as the members of secular 
institutes, even in the case of their having assumed the evangelical coun
sel through a vow, there is no impediment to contracting matrimony val
idly, but a hypothetical celebration of matrimony would constitute cause 
for automatic expulsion from the institute pursuant to c. 694 § 1,2° and 
C. 729. 

Clerical religious and religious of perpetual vows cannot contract 
matrimony but can attempt it civilly. The latter constitutes an offense pun
ished by suspension latae sententiae, in the case of clerical religious, or 
by an interdict latae sententiae, if dealing with religious of perpetual vows 
(cf. c.1394). In any case, attempting matrimony implies other canonical ef
fects, like irregularity for receiving holy orders or for exercising those al
ready received ( cf. cc. 1041,3° and 1044). 
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Another of the canonical effects that originated in the celibate condi
tion of the consecrated is the obligatory expulsion that the commission of 
certain offenses leads to, as provided in c. 695; among which are those 
classified in c. 1395, that is, those related to the sixth commandment of 
the Decalogue. Certainly c. 695 refers to consecrated religious but it is 
also applicable to consecrated seculars by reference to c. 729. 
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600 Evangelicum consilium paupertatis ad imitationem 
Christi, qui propter nos egenus factus est cum esset di
ves , praeter vitam re et spiritu pauperem, operose in 
sobrietate ducendam et a terrenis divitiis alienam, secu
mfert dependentiam et limitationem in usu et disposi
tione bonorum ad normam iuris proprii singulorum 
institutorum. 

The evangelical counsel of poverty in imitation of Christ, who for our sake 
was made poor when he was rich, entails a life which is poor in reality and 
in spirit, sober and industrious, and a stranger to earthly riches. It also in
volves dependence and limitation in the use and the disposition of goods, 
in accordance with each institute's own law. 

SOURCES: LG 42; PC 13; PO 17; ES II: 23, 24; ET 20, 21; RFIS 50 

CROSS REFERENCES: 

C OMME NTARY 

Tomas Rincon-Perez 

The evangelical counsel of poverty 

Poverty voluntarily or f reely chosen in imitation of Christ, who, 
being rich, became poor for our sake, "should be cultivated diligently by 
religious and, if needs be, expressed in new forms" (;PC 13). 

Pursuant to c. 600, this voluntary poverty, or the evangelical counsel 
of poverty, in the context of consecrated life, implies two things: a) to be 
poor in fact and in spirit and consequently, to lead a life markedly simple 
and lacking in worldly riches; b) dependence and limitation in the use and 
disposition of goods, in accordance with the nature of each institute and, 
of course, with what might be provided by its proper law. The latter does 
not prejudge the former; hence the warning of the Council that "with re
gard to religious poverty it is by no means enough to be subject to superi
ors in the use of property. Religious should be poor in fact and in spirit, 
having their treasures in heaven" (PC 13). 

For a more precise determination of the obligations flowing from the 
sacred bonds with which the evangelical counsel of poverty is embraced, 
resort must be had to the provisions of c. 688 for the religious institutes 
and to those of c. 718 for the secular institutes. In any case, by the man
date of c. 598, it falls to each institute to determine in its constitutions the 
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manner of observing this evangelical counsel. No doubt this is a matter in 
which one sees marked differences in the manner of using material goods 
because the natures and ends of each institute are different. But this dis
tinct disciplinary governance must not diminish the poverty in fact and in 
spirit which all consecrated by a sacred bond commit themselves to live. 

The Council also wanted this personal poverty to be reflected in col
lective life. Hence, the recommendation of c. 634 that the institutes, prov
inces, and houses, avoid any appearance of luxury, immoderate wealth, or 
accumulation of goods; and likewise, the recommendation of c. 640 where 
the institutes are exhorted to strive to bear witness in a quasi-collective 
manner to charity and poverty, and to designate to the extent possible, 
some of their goods to the necessities of the Church and for the suste
nance of the poor (cf. PC 13, the immediate source of those two canons). 
Perhaps that is why the prohibition against clerics conducting business or 
financial deals without the permission of the lawful ecclesiastical author
ity (c. 286), even though it doubtless still has a personal character when 
applied to religious by virtue of c. 672, does not cease to affect in some 
way the religious institutes themselves. 
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601 Evangelicum oboedientiae consilium, spiritu fidei et 
amoris in sequela Christi usque ad mortem oboedientis 
susceptum, obligat ad submissionem voluntatis erga legi
timos Superiores, vices Dei gerentes, cum secundum pro
prias constitutiones praecipiunt. 

The evangelical counsel of obedience, undertaken in the spirit of faith and 
love in the following of Christ, who was obedient even unto death, obliges 
submission of one's will to lawful Superiors, who act in the place of God 
when they give commands that are in accordance with each institute's 
own constitutions. 

SOURCES: LG 42; PC 14; PO 15; ET 23-28 

CROSS REFERENCES: 

C OMME NTARY 

Tomas Rincon-Perez 

The evangelical counsel of obedience 

Canon 601, like the immediately preceding canons, summarizes and 
gives canonical form to the doctrine of obedience for religious established 
in Perfectae caritatis 14. It is important to keep in mind, therefore, the 
two aspects gathered in the canon: the doctrinal aspects, which illustrate 
and aid in understanding the dimension of this evangelical counsel exactly 
as it should be lived by consecrated, and those aspects properly canonical, 
that is, those that determine the precise obligations implied by the as
sumption of the counsel of obedience through a sacred bond. 

1. Doctrinal scope of the evangelical counsel of obedience 

Following the doctrine established in the mentioned text of the Con
ciliar Decree, it is important to emphasize three fundamental dimensions 
of the counsel of obedience: its nature, its foundation, and the manner or 
spirit with which it must be assumed and lived in the institutes of conse
crated life, whether religious or secular. 

a) Obedience, teaches the Council, consists in the full surrender of 
one's will to God. In the case of the consecrated, the lawful superiors rep
resent God; therefore, the profession of this evangelical counsel demands 
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the subjection of one's will to the lawful commands of the superiors. Cer
tainly there will have to be a free, responsible, active, and participatory 
surrender of one's will, and there will have to be dialogue and communica
tion between superiors and subjects, but the question of obedience, in 
every case, will be resolved by loving and sacrificial surrender and by the 
oblation of the will to the decisions of those who represent God. 

b) The foundation for this obedience, its true reason for being, lies in 
the radical following of Christ, who took the form of a servant, learned 
obedience through suffering, and made the Cross the most sublime ex
pression of His submission to the Father. Thus the following of Christ, 
who was obedient even unto death, is the root of the saving and apostolic 
fecundity of the obedience assumed by religious. Because of it "they are 
united more permanently and securely with God's saving will, " and at the 
same time "they are thus bound more closely to the Church's service" 
(PC 14). 

c) The surrender of one's will to the lawful superiors, following the 
example of Jesus Christ, does not involve blind submission, nor does it en
tail any lowering of the dignity of the human person or his freedom. To un
derstand it in this way, as the Council reminds us, and as it is reproduced 
in c. 601, it is necessary to embrace the evangelical counsel of obedience 
with a spirit of faith and love. Faith makes God present in the persons of 
the superiors; love makes the surrender of one's own will free and bounti
ful. The Council thus describes the features that should adorn the obedi
ence of the religious, lived with a spirit of faith in, and love for, God: 
"Religious, therefore, should be humbly submissive to their superiors, in a 
spirit of faith and of love for God's will, and in accordance with their rules 
and constitutions. They should bring their powers of intellect and will, and 
their gifts of nature and grace, to bear on the execution of commands and 
on the fulfillment of the tasks laid upon them, realizing that they are con
tributing towards the building up of the Body of Christ, according to God's 
plan. In this way, far from lowering the dignity of the human person, reli
gious obedience leads it to maturity by extending the freedom of the sons 
of God" (PC 14). 

Closely connected to this meaning of obedience is also the manner in 
which this authority is exercised. Therefore, the cited Conciliar Decree 
immediately adds a series of principles by which the superiors must gov
ern themselves in the exercise of that authority, principles almost literally 
reproduced in c. 618 (see commentary). 

2. Normative scope 

To understand the juridical scope of c. 601, it is important to distin
guish between obedience as a Christian virtue and the evangelical counsel 
of obedience assumed through a vow or other sacred bond. From the first 
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perspective, obedience of the religious covers all the possible relation
ships of subordination, both from within and without the institute. In this 
sense, the lawful superiors are those who are owed obedience, not only 
the internal superiors, but to all those who have power in the Church, 
even in civil society. 

The present canon only makes reference to the obligation (moral 
and ascetic, also juridical) that flows from the evangelical counsel of obe
dience embraced through a sacred bond. In this sense, the canon makes 
two important general requirements. 

a) Said counsel obliges one to submit the will to the lawful superiors. 
These are understood to be the internal superiors, lawfully designated. It 
would be appropriate to add that it is also a matter of the superiors, who 
lawfully carry out their function, who exercise power pursuant to the 
proper and universal law ( cf. c. 617). In any case, it deals with internal su
periors on all levels: general, provincial, and local. Moreover, one must not 
forget that the Roman Pontiff is the true superior in the strict sense of the 
term and therefore, c. 590 § 2 provides that all consecrated are obliged to 
obey him as their supreme superior and also by virtue of the sacred bond 
of obedience. It has been said1 that the CICLSAL also would have the fac
ulty to issue commands "by virtue of sacred obedience." But there are not 
sufficient facts to state the proposition in this general way except when its 
decisions can be classified as "pontifical" (cf. c. 30 and PB 18).2 

b) Another of the requirements established by the norm is that the 
lawful superiors give commands in accordance with the constitutions. 
Therefore, it will be the fundamental Code of each institute that will estab
lish the dimension or content of obedience to which the consecrated be
comes obliged, through vows or other sacred bond. In this sense, ordering 
something allowed by the constitutions is enough to trigger the vow of 
obedience's obligation of compliance, without resort to its being formally 
called a "command by virtue of sacred obedience." 

No doubt this is a matter of a moral obligation whose gravity, greater 
or lesser, is governed by Christian moral laws, seen from the commitment 
implied by a consecrated life. But that does not hinder it also being con
sidered a juridical obligation with important repercussions in this dimen
sion. For example, repeated violations of one's sacred bonds are one of 
the reasons for expelling a religious from the institute (cf. c. 696 § 1). 

1. Cf. G. ESCUDERO, El nuevo derecho de religiosos (Madrid 1975), p. 82. 
2. Cf. T. RINC6N-PEREZ, "El Decreto de la Congregaci6n para el Clero sobre acumulaci6n 

de estipendios," in Ius Canonicum, 31 (1991), pp. 627-656. 
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Vita fraterna, unicuique instituto propria, qua sodales 
omnes in peculiarem veluti familiam in Christo coadunan
tur, ita definiatur ut cunctis mutuo adiutorio evadat ad 
suam cuiusque vocationem adimplendam. Fraterna autem 
communione, in caritate radicata et fundata, sodales 
exemplo sint universalis in Christo reconciliationis. 

The fraternal life proper to each institute unites all the members into, as it 
were, a special family in Christ. It is to be so defined that it proves of mu
tual assistance for all to fulfil their vocation. By their fraternal union, 
rooted and based in charity, the members are to be an example of univer
sal reconciliation in Christ. 

SOURCES: PC 15; ES II: 25-29; ET 26, 32, 34, 39-41; VS V 

CROSS REFERENCES: 

Fraternal life 

COMME NTARY ------

Tomas Rincon-Perez 

The Decree Perfectae caritatis, after having dealt with the counsels 
of chastity, poverty, and obedience, assigns the subsequent section (n. 15) 
to the treatment of life in common and the spirit of fraternity that should 
nourish it. But the intent of the Council, especially on this point, is fo
cused on religious life in the strict sense, one of whose essential elements 
is life in community. Canon 602, on the other hand, is inserted between the 
norms, equally applicable to the religious and the secular institutes. There
fore, it remains silent on life in community and only the spirit of fraternal 
communion is extracted from the Conciliar text, which must prevail 
among the members of an Institute of consecrated life, whether religious 
or secular. 

In effect, the duty to be united in Christ as a special family applies to 
everyone; the duty of helping each other in fraternity in the achievement 
of each one's personal vocation and in the observance of the sacred bonds 
that have been assumed is incumbent on everyone. All in all, it is every
one's task to watch over the community's unity of spirit and to foster the 
bonds of fraternal communion. But the canonical form of living that fra
ternal communion is very different depending on whether it is in a reli
gious institute or a secular institute. 
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Living the fraternal life in common belongs to the essence of a reli
gious institute ( c. 607 § 2), and consequently, so does being constituted in 
a community that lives in one house, under the authority of the designated 
superior pursuant to law (cf. c. 608). The members of the secular insti
tutes, on the other hand, "are to live their lives in the ordinary conditions 
of the world, either alone in their families or in fraternal groups, in accor
dance with the constitutions" (c. 714). 

Perhaps for those marked differences in the manner of living frater
nal communion, from the canonical point of view, c. 712, regarding the 
secular institutes, refers only to the prescriptions of cc. 598-601, and 
mutes the prescription of c. 602, although its spirit is reflected later in 
C. 716 § 2. 
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§ 1. Praeter vitae consecratae instituta, Ecclesia agnos
cit vitam eremiticalam seu anachoreticam, qua chris
tifidele s arctiore a mundo secessu,  solitudinis 
silentio, assidua prece et paenitentia, suam in lau
dem Dei et mundi salutem vita devovent. 

§ 2. Eremita, uti Deo deditus in vita consecrata, iure 
agnoscitur si tria evangelica consilia, voto vel alio 
sacro ligamine firmata, publice profiteatur in manu 
Episcopi dioecesani et propriam vivendi rationem 
sub ductu eiusdem servet. 

§ 1. Besides institutes of consecrated life, the Church recognises the life 
of hermits or anchorites, in which Christ's faithful withdraw further 
from the world and devote their lives to the praise of God and the sal
vation of the world through the silence of solitude and through con
stant prayer and penance. 

§ 2. Hermits are recognised by law as dedicated to God in consecrated 
life if, in the hands of the diocesan bishop, they publicly profess, by a 
vow or some other sacred bond, the three evangelical counsels, and 
then lead their particular form of life under the guidance of the dioce
san bishop. 

SOURCES: § 1: Paulus PP. VI, Litt. Ap. Optimam partem, 18 apr. 1971 
(AAS 63 [1971] 447-450); LG 43; PC l ;  AG 18, 40 
§ 2: C. 487; LG 44 

CROSS REFERENCES: 

Eremitcal life 

C O MME NTARY ------

Tomas Rincon-Perez 

l. Historical background 

"From the God-given seed of the counsels a wonderful and wide
spreading tree has grown up in the field of the Lord" (LG 43), and likewise 
so have been the multiple historical manifestations of consecrated life. 
Perhaps the first manifestation was anchoritism or eremitism. In the vir
gins, ascetics, and celibates of the early times, the beginnings of religious 
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life can undoubtedly begin to be seen. However, being a virgin or celibate 
or strictly living the Christian life (in a radical fashion as one would say to
day) is not identified with being religious. The anchorite or hermit, on the 
other hand, retires to the desert, to solitude, and separating from the 
world and for the secular being totally consecrated to God in the silence 
of prayer. Here a fundamental element of the religious manner of living 
the Christian life was established, which would be completed afterwards 
by life in community or cenobitic life. 

2. Eremitical life in the work of codification 

That eremitical life has survived in some religious orders, but it was 
(and is) a life of solitude within a religious institute and conforms to the 
traditions therein established. Canon 603 on the other hand gives juridical 
and public support to eremitical life, pure and simple, without a connec
tion to religious institutes. Therefore, it provides the silence of solitude to 
any of the faithful, clerical or lay, man or woman, who desires to dedicate 
himself or herself to assiduous prayer and to penance; and this solitude is 
achieved through the strictest withdrawal from temporal affairs, for the 
worship of God and the salvation of the world. 

This is clearly brought forth from the genesis of c. 603 itself. The title 
"De vita eremitica" was already introduced in the schema of 1971. 1 The 
reason it is cited is the perception of a movement in several parts of the 
world favoring the establishment of this kind of life, not limited to the mo
nastic institutes, but open to ordinary faithful. 

But the schema of 1977, the one that was sent to the consulting bod
ies, still distinguished two possible forms of eremitical life: 

a) that which has already been admitted into and regulated by cer
tain religious institutes; 

b) eremitical life by one who, not being a member of an institute of 
consecrated life, professes the evangelical counsels, confirmed by a vow, 
which entails its own way of life sub ductu ordinarii loci. 

Finally, the criterion won out that held the canon should only cover 
the eremitical life of those faithful who do not belong to any religious in
stitute. Thus, the canon begins with the expression "Praeter vitae conse
cratae instituta," and concludes in § 2 with the reference of the hermit 
who publicly professes the three evangelical counsels, through a vow or 
other sacred bond, to the diocesan bishop, under whose direction he con
tinues his own way of life. This does not mean that the existence of ere-

1. Cf. Comm. 5 (1973), pp. 63-65. Cf. E. SASTRE, "La vida eremitica diocesana forma de 
vida consagrada," in Commentarium Pro Religiosis, 70 (1989), pp. 89-1 15, 1 16-130: 
appendices on the formation of c. 603. 
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mitical or anchoritic life is rejected, but that it is not the form of life 
referred to or given public recognition in c. 603. It will be the constitutions 
of the institutes that will be charged with regulating any other form of ere
mitical life connected with a religious institute. 

3. Eremitical life as a form of consecrated life 

Pursuant to c. 603 § 1, eremitical life, recognized by the Church, is 
that "in which Christ's faithful withdraw further from the world and de
vote their lives to the praise of God and the salvation of the world through 
the silence of solitude and through constant prayer and penance." This 
recognition does not necessarily imply that such form of life enters into 
the category of consecrated life. For that it is necessary for the hermit to 
meet the requirements established in § 2. If those requirements are met, 
that is, if the hermit publicly professed the three evangelical counsels, this 
is when the eremitical life becomes configured properly as consecrated 
life. Although not associated, that is, not capable of being included in the 
category of institute of consecrated life, it is a new form of consecrated 
life in the broad sense of this term, since the hermit can profess publicly 
the three evangelical counsels through a vow or other sacred bond. In gen
eral terms, it would not be precise to say, consequently, that the eremitism 
sanctioned by the canon is a new form of religious life. That was the tenor 
of c. 92 of the schema of 1977. But the possibility of profession through 
other sacred bonds distinct from vows was deliberately introduced, which 
forced it to be generically configured as a form of consecrated life. Finally, 
it deals with diocesan eremitical life in the sense that it is nominally (prior 
drafts of the canon talked about local ordinaries) before the diocesan 
bishop, whom the hermit publicly professes the three evangelical counsels 
and under whose authority the hermit remains. 2 

Finally, it is important to note the CCC (nos. 920-921) has also em
phasized the importance of eremitical life, including that which cannot be 
categorized properly as consecrated life for the lack of public profession 
of the evangelical counsels. Whether they profess these counsels or not, 
the hermits "manifest to everyone the interior aspect of the mystery of the 
Church, that is, personal intimacy with Christ. Hidden from the eyes of 
men, the life of the hermit is a silent preaching of the Lord, to whom he 
has surrendered his life simply because He is everything to him. Here is a 
particular call to find in the desert, in the thick of spiritual battle, the glory 
of the Crucified One" (CCC 921). 

2. Cf. D.J. ANDRES, "Proyecto de estatutos diocesanos para los ermitaftos de la Iglesia 
particular," in Commentarium Pro Religiosis, 67 (1986), pp. 185-248. 
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604 § 1. Hisce vitae consecratae formis accedit ordo virginum 
quae, sanctum propositum emittentes Christum pres
sius sequendi, ab Episcopo dioecesano iuxta proba
tum ritum liturgicum Deo consecrantur, Christo Dei 
Filio mystice desponsantur et Ecclesiae servitio de
dicantur. 

§ 2 .  Ad suum propositum fidelius servandum et ad servi
tium Ecclesiae, proprio statui consonum, mutuo 
adiutorio perficiendum, virgines consociari possunt. 

§ 1. The order of virgins approximates to these forms of consecrated life. 
Through their pledge to follow Christ more closely, virgins are conse
crated to God, mystically espoused to Christ and dedicated to the ser
vice of the Church, when the diocesan bishop consecrates them 
according to the approved liturgical rite. 

§ 2. Virgins can be associated together to fulfil their pledge more faith
fully, and to assist each other to serve the Church in a way that befits 
their state. 

SOURCES: § 1: SCR Resp., 25 mar. 1927 (AAS 19 [1927] 138-139); SC 80; 
Ordo consecrationis virginum, 31 maii 1970 
§ 2: AA 19 

CROSS REFERENCES: 

The order of virgins 

COMME NTARY 

Tomas Rincon-Perez 

l. General configuration 

The order of virgins comprises those Christian women who, through 
their pledge to follow Christ more closely, are mystically espoused to 
Christ, the Son of God, and dedicated to the service of the Church. These 
would be the "theological" elements that the canon has preferred to call 
ordo rather than status, though later the state proper to the virgins is al
luded to in § 2. 
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But such generically described elements can form a part of the life of 
many Christians without making them an ordo virginum within the mean
ing of the canon. A necessary requirement for acquiring that special condi
tion of life is being consecrated to God by the diocesan bishop according 
to the approved liturgical rite. In this respect, one may point out that 
SC 80 ordered the revision of the rite of consecration of virgins, which 
task was accomplished by the SCDW in the Decree of May 31, 1970. 1 The 
rite is applicable to virginal consecration, both for nuns and women who 
continue living in the world (to whom c. 604 refers). For the latter, it is an 
indispensable requirement to be consecrated by the diocesan bishop. Al
though the canon says nothing about it, consecrated virgins also come 
under the governance of the diocesan bishop and it is up to him to estab
lish the norms for preparation and admission to consecration. 

Paragraph 2 recognizes the right of these virgins to associate, but 
this does not mean, in our opinion, that these possible associations juridi
cally constitute an institute of consecrated life in the strict sense, unless 
the Apostolic See, pursuant to c. 605, elevates them to that rank. This does 
not prevent "as provided analogously in c. 603 § 2, for the eremites, the 
consecrated virgins, whether individually or in association, from assuming 
publicly, at the hands of the diocesan bishop, vows or other sacred com
mitments of prof es sing or practicing the evangelical counsels of poverty 
and obedience. In such case they should be considered as constituted in 
the state of consecrated life within the meaning of c. 573, "2 but in no case 
as constituting an institute of consecrated life. 

2. Juridical nature 

Regarding the juridical nature of that ordo virginum, the latent con
troversy among the group of consultors charged with the revision of this 
part of the Code has appeared again among the commentators. It is a mat
ter of really knowing if the order of virgins, as it is configured in c. 604, is 
a new form of unassociated consecrated life, like the eremitical life that 
fulfills the requirements of c. 603 § 2, or is it only a close or assimilable 
form, not truly a form of consecrated life. 

a) In the work of codification 

In the work of codification, in effect, there were consultors who pre
ferred the term ordo instead of status because, notwithstanding consecra
tion, the virgins did not belong to the state of consecrated life gained 
through the evangelical counsels. It is not a form of consecration gained 

1. AAS 62 (1970), p. 650; cf. R. METZ, "Le nouveau Rituel de Consecration des vierges, Sa 
place dans l'histoire," in La Maison-Dieu, ll0  (1972), pp. 88-l l5. 

2. E. GAMBARI, I religiosi nel Cadice. Commento ai singoli canoni (Milan 1986), p. 101. 
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through assumption of the evangelical counsels, because two of the three 
counsels are lacking. 

In the text that was debated, only "sanctum propositum emitentes" 
was stated. In view of this, one consultor proposed that "sanctum proposi
tum Christum pressius sequentes," be said because in this way, poverty 
and obedience would be understood as being implicitly linked to chastity. 

For the relator, the vow that is taken in a solemn ceremony is a pub
lic vow and thus the virgins are situated in a public state in the Church. 
For this reason, added the secretary, they form a part of the state of conse
crated life, although they do it as individuals.3 

b) Doctrinal debate 

Various opinions were formulated among the commentators on 
c. 604. For Gambari, for example, the order of virgins, according to the 
canon, approximates or is similar to the forms of consecrated life pre
sented in the preceding canons. But as a category, they do not constitute a 
form of a state of consecrated life in the sense of c. 573, because as such it 
implies only the purpose or determination to follow Christ in virginity, but 
not to assume a sacred commitment to the other counsels. The canon re
fers only to the consecrated virgins who normally continue living in the 
world.4 

The profession of the three evangelical counsels, constitute the es
sence of the form of consecrated life. This is the basic reason for which 
that juridical category is denied to the order of virgins in which the coun
sel of chastity is explicitly and publicly professed. Perhaps for that reason, 
and this is the other argument that is employed, the literalness of c. 604, 
contrasts with the literalness of c. 603. When the hermit fulfills the estab
lished requirements, among which is public profession of the three evan
gelical counsels, he is recognized by the law as being surrendered to God 
in consecrated life. Canon 603 recognizes, in sum, that "besides the insti
tutes of consecrated life," the eremitical life can exist as a form of unasso
ciated consecrated li fe. Canon 604, on the other hand, begins by 
establishing an analogy or similarity, but not an identity, between the 
forms of consecrated life to which the Code has ref erred previously, and 
the order of virgins. This seems to be the meaning that is best given to the 
formula employed: "hisce vitae consecratae formis accedit ordo virgi
num." 

But not everyone agrees with this interpretation. The word accedere 
should not be translated as "to be similar to" or "to approximate," but as 
the equivalent to "praeter formas praecedentes," because the order of vir
gins also belongs to the consecrated life, even though their situation is 
special and thus different formal conditions are required. Such was, ac-

3. Cf. Comm. 1 1  (1979), pp. 331-333. 
4. Cf. E. GAMBARI, I religiosi nel Cadice . . .  , cit. , p. 99. 
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cording to this opinion, the intent of the consultors who edited c. 604. For 
them, it was a matter of a true form of consecrated life, although individ
ual, like eremitical life. For the rest, although in the order of virgins chas
tity was the most notable counsel, the other two evangelical counsels are 
included in the holy purpose of following Christ more closely, and they 
also receive their meaning and value from consecration. 5 

Whatever the outcome of this doctrinal controversy, the fact is that 
the Code has given public and juridical support to this form of Christian 
life. It is a form of public life constituted by a solemn rite and the public 
taking of the vow of chastity. A public vow, however, that nevertheless 
does not constitute an impediment to contracting matrimony validly since 
such impediment only affects those who are bound by the perpetual vow 
of chastity in a religious institute (c. 1088). 

3. Consecrated virgins in the CCC 

Included within the general epigraph of consecrated life, the CCC 
(nos. 922-924)-whose text is almost literally reproduced in c. 604- pays 
special attention to the consecrated virgins. "From apostolic times, says 
the Catechism, Christian virgins, called by the Lord to cling only to Him 
with greater freedom of heart, body, and spirit, have decided with the 
Church's approval to live in a state of virginity 'for the sake of the King
dom of heaven' (Mt 19:12; cf. 1 Cor 7:34-36)" (n. 922). The virgins are con
secrated by the diocesan bishop according to the approved liturgical rite, 
and by this solemn rite, adds the Catechism, citing the Ordo Cons . Virg. , 
Praenot. 1: "the virgin is 'constituted ... a sacred person, ' a transcendent 
sign of the Church's love for Christ, and an eschatological image of this 
heavenly Bride of Christ and of the life to come" (n. 923). 

5. Cf. S. RECCHI, "Verbum 'accedere' in cc. 604 et 731 Codicis. Quaesita et interpretatio," 
in Periodica 78 (1989), pp. 453-4 76. 
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605 Novas formas vitae consecratae approbare uni Sedi Apos
tolicae reservatur. Episcopi dioecesani autem nova vitae 
consecratae dona a Spiritu Sancto Ecclesiae concredita 
discernere satagant iidemque adiuvent promotores ut 
proposita meliore quo fieri potest modo exprimant aptis
que statutis protegant, adhibitis praesertim generalibus 
normis in hac parte contentis. 

The approval of new forms of consecrated life is reserved to the Apostolic 
See. Diocesan bishops, however, are to endeavour to discern new gifts of 
consecrated life which the Holy Spirit entrusts to the Church. They are 
also to assist promotors to express their purposes in the best possible 
way, and to protect these purposes with suitable statutes, especially by 
the application of the general norms contained in this part of the Code. 

SOURCES: LG 45; PC l, 19; AG 18; RC prooemium; MR 9c, 51 

CROSS REFERENCES: 

COMME NTARY 

Tomas Rincon-Perez 

New forms of consecrated life 

There are two forms of consecrated life of an associative nature in 
the Church today: the religious institutes and the secular institutes. These 
two forms accedunt (c. 731), resemble, approximate, or approach the 
SALs, which are regulated in a separate section from the ICLs. 

In connection with these associated forms, c. 603 § juridically recog
nizes the existence of eremitical life as a form of individual consecrated 
life. One doctrinal sector includes in this category, that is, as a form of in
dividual consecrated life, the order of virgins of c. 604. In any case, it is a 
comparable form, like the SALs (see commentary on c. 604). 

Within these forms, especially the associative forms, those that are 
configured as institutes, exist a great variety of types of forms, and within 
each type, a rich multiplicity of foundational charisms, whose particular 
identities are gathered and safeguarded by the fundamental code of the 
corresponding institute. 

Therefore, the numerators are many, but all are related in the com
mon denominator, which is a form of consecrated life configured as such 
in cc. 573-574. 
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Keeping in mind this minimum-configuring element of consecrated 
life, so that a foundational charism is translated canonically into an ICL, 
the definitive sanction of the ecclesiastic authority is required, as the 
Council has already established (LG 45) and which is stated now in c. 576. 
But c. 605 goes beyond since it exclusively reserves approval to the Apos
tolic See, not for new institutes ( c. 579), but for new forms of consecrated 
life, that is, for forms not contemplated or established in the present ca
nonical system. With that the Church recognizes that the present configur
ing norms of consecrated life are always open to the action of the Holy 
Spirit, which can inspire in the future other forms that are not accommo
dated in the present system in since they lack one of the elements that are 
now considered essential. 

This is how it has been throughout history. The solemn vow, being 
essential, gave way with the approval of the religious congregations to the 
public vow becoming essential. This ceased being essential to configure 
the form of consecrated life (although it still is for religious life) when the 
secular institutes were approved. Most recently in the Code itself, the 
Church sanctions the existence of forms of non-associative or individual 
consecrated life. 

But it will not be an easy job to discern when in the future the Holy 
Spirit has inspired a new way of living consecrated life. Thus, c. 605, while 
reserving its approval to the Apostolic See, entrusts important tasks to the 
diocesan bishops for the time between the appearance of a possible new 
gift from the Holy Spirit and its definitive approval by the Apostolic See. In 
this stage of experimentation, the bishop is entrusted with three impor
tant tasks: 

a) the discernment of those new gifts of consecrated life granted to 
the Church by the Holy Spirit, and which can be latent in associations or 
movements that operate in the diocese; 

b) the necessary aid to their promoters, by inviting them, for exam
ple to constitute themselves in an association of faithful as a starting point 
and experiment; 

c) the drafting of statutes that regulate this new germinal form of 
consecrated life, following as a guide to the general norms in effect re
garding consecrated life. 

In the Apostolic Exhortation. Vita consecrata, n. 61, Pope John Paul 
II established some criteria of discernment. He also announced the cre
ation of a commission for dealing with matters relating to new forms of 
consecrated life. 
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606 Quae de institutis vitae consecratae eorumque sodalibus 
statuuntur, pari iure de utroque sexu valent , nisi ex con
textu sermonis vel ex rei natura aliud constet. 

Provisions concerning institutes of consecrated life and their members 
are equally valid in law for both sexes, unless it is established otherwise 
from the context or from the nature of things. 

SOURCES: c. 490 

CROSS REFERENCES: 

C OMME NTARY 

Tomas Rincon-Perez 

Legislative unification between institutes for men and institutes 
for women 

This canon establishes a general principal that the norms regulating 
the life of the institutes and of its members is equally valid for the insti
tutes for men and the institutes for women except when the context or na
ture of the things indicates that the legal disposition affects one or the 
other kind of members. 

Canon 490 of the CIC/1917 also had formulated this principle, but in 
the legislative usage of the prior code there were notable differences in 
treatment depending on whether the institute was for men or for women. 
Take for example, the complicated discipline regarding the confessors of 
women religious (cc. 520-527 CIC/1917). These include the requirement of 
a special jurisdiction to validly and licitly hear the confession of any 
woman religious (c. 876 CIC/1917), or the discriminatory treatment, in re
lation to men, that the former c. 651 provided regarding the expulsion of 
perpetually professed women religious. 1 

In the present Code these and other differences disappear in the leg
islative treatment. Regarding the sacrament of penance, c. 630 § 1 recog
nizes the principle of freedom for all the members of all the institutes by 
providing in § 3 a disciplinary difference; not because of the institute's 
being for men or for women, but because of its lay nature. In reference to 
expulsion of religious, the legislative unification is absolute. 

1. Cf. Comm. 1 1  (1979), pp. 14-18. 
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Among the small differences that do survive, it is fitting to mention 
some of the Holy See's legislative reservations in relation to nuns. These 
include the reservation of c. 609 § 2, regarding the erection of a monastery 
for nuns; the reservation of c. 616 § 4, regarding the suppression of a mon
astery sui iuris of nuns; canon 667 § 3, which deals with papal cloister, 
required in the monasteries for nuns of entirely contemplative life; and of 
constitutional cloister, required in the other monasteries for nuns. Finally, 
pursuant to c. 686 § 2, the Apostolic See has exclusive competence to 
grant the indult of exclaustration to nuns, in contrast to the other insti
tutes, where the general superior can grant it with the consent of the 
council. 
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607 

Tit. II. Religious Institutes 

TITULUS II 

De institutis religiosis 

TITLE II 
Religious Institutes 

c. 607 

§ 1. Vita religiosa, utpote totius personae consecratio, 
mirabile in Ecclesia manifestat conubium a Deo con
ditum, futuri saeculi signum. lta religiosus plenam 
suam consummat donationem veluti sacrificium Deo 
oblatum, quo tota ipsius exsistentia fit continuus 
Dei cultus in caritate. 

§ 2.  Institutum religiosum est societas in qua sodales se
cundum ius proprium vota publica perpetua vel tem
poraria, elapso tamen tempore renovanda, nuncupant 
atque vitam fraternam in communi ducunt. 

§ 3. Testimonium publicum a religiosis Christo et Eccle
siae reddendum illam secumfert a mundo separatio
nem, quae indoli et fini uniuscuiusque instituti est 
propria. 

§ 1. Religious life, as a consecration of the whole person, manifests in the 
Church the marvellous marriage established by God as a sign of the 
world to come. Religious thus consummate a full gift of themselves as 
a sacrifice offered to God, so that their whole existence becomes a 
continuous worship of God in charity. 

§ 2. A religious institute is a society in which, in accordance with their 
own law, the members pronounce public vows and live a fraternal life 
in common. The vows are either perpetual or temporary; if the latter, 
they are to be renewed when the time elapses. 

§ 3. The public witness which religious are to give to Christ and the 
Church involves that separation from the world which is proper to 
the character and purpose of each institute. 

SOURCES: § 1: LG 44, 45; PC l, 5, 12, 25; AG 18; ET 13; RC 2 
§ 2: cc. 487, 488,1 °, 577 § 1, 594 § 1; PC 15; ES II: 25; MR IO 
§ 3:  LG 44; PC 5; ES II: 31; ET 35 
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CROSS REFERENCES: § 1: cc. 573 § 1; 654; 1191 § 1 
§ 2: cc. 602; 603 § 1; 665 ; 714; 716 § 2; 731 § 1; 
740; 1191ss. 
§ 3: cc. 574 § 2; 578; 588 § 3; 598 § 1; 603 § 1; 610 
§ 1; 611 § 1; 
633 § 2; 638 § 1; 642; 652 § 2; 659; 667 §§ 1 et 3; 
673; 680; 708; 710; 722 § 2; 735 § 3 

COMME NTARY ------

Domingo J. Andres, emf 

1. Paragraph 1 presents a profound descriptive and selective idea of 
the most acceptable and specific theological categories of religious life, 
found in part in c. 573, wherein consecrated life is defined. Analytically 
compared with that canon, it is clearly demonstrated that all religious life 
is consecrated life, quintessentially consecrated life and historically the 
first, but not all consecrated life is religious life.1 

It does not prescribe something that must be practiced, much less 
something that must be believed; it does not even exclude other theolo
gical categories through which the substance of religious lif e can be 
explained. It is limited to affirming in the manner of a proem these catego
ries that ecclesially manifest religious life. Religious consecration ap
pears as a kind of sacrificial and worshipful marriage to God, which 
alludes to the life to come. Thus, there is created a suitable atmosphere 
and the inspirational root for the group of norms that follow, the first of 
which is the concept of religious institute, which the following § §  of c. 
607 clearly establish. 

In conformance with the categorical expression employed by § 1, it 
must be said that for the canonical legislator, the marriage established be
tween God and religious by the assumption of religious life on the part of 
the latter, involves the following: 

a) sacrificial or immolatory of the entire person in which, by exist
ing and upon existing in the Church, the person exists, lives, thinks, and 
works ; 

b) charitable inasmuch as it intrinsically pertains to the "mun us 
sanctificandi" of the Church, and because of the theological quality of 
charity, taken by religious to its height of perfective exigency, it is, at the 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 49-61 ;  M.J. ARROBA CONDE, "Congregaci6n, " in A. APARICIO-J.M. CANALS, emf (dirs.), 
Diccionario teol6gico de la vida consagrada (Madrid 1989), pp. 345-354. 
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same time, the cause and scope of religious consecration. This is its inher
ent and increased purpose, and motivator for the practice of the evangeli
cal counsels, and thus, the author of the highest worship that a creature 
can pay to God; 

c) worshipful, because of the vows through which the evangelical 
counsels are practiced. Because of the character of the religion, by virtue 
of which vows must be observed and by means of which, next to the vow 
of which it is form and end, perfect charity is unified and expressed, and, 
therefore, it is an existential act of the highest worship; 

d) eschatological, for it signifies the world to come in which every
one will embrace divinity in perfect and lasting matrimony. 

2. In §§  2 and 3, the legislator formulates the complete and canonical 
idea that binds and underlies all the canons that follow regarding reli
gious institute. This extremely important concept is composed of the fol
lowing: a) two denominations: institute and society, the first being new 
with respect to the C/C/1917, which especially employed the word reli
gion, which is undeservedly extirpated (in the specific sense of institute 
or congregation) from the current C/C;2 b) an essential and inevitable ele
ment, besides being exclusive: the public vows; c) a second integral com
ponent: fraternal life in common, essential and inescapable inasmuch as 
it isfraternal (cf. c. 602), although variable in some cases regarding the re
quirement that it must be lived in common; d) a third complementary ele
ment: separation from the world, more flexible and specific to each 
institute than vows and fraternal life in common; in order to expressly em
phasize the distinction, a specific paragraph of the canon § 3, has been de
voted to it. 

These are supported by: 

a) Institute (in-statuo, instatuto: to place, to plant, to establish, to 
institute: etymological meanings that converge in the meaning of stability 
and consistency of the object). In the context of consecrated life, institute 
means every association, community, or society of life, consecrated by 
profession of the counsels, whether of the religious or secular kind; thus, 
since the term includes the radical meaning of state, the opting for insti
tute is a truly correct choice, although each singular institute might 
continue utilizing for itself other words derived from their original denom
ination. (The correctness of the choice would have been more nearly per
fect, if even once the denomination religion had also been utilized, which 
appeared in the CIC/1917 more that two hundred-fifty times signifying 
every cell or unit of religious state); 

b) Society ( comes from socius and sequor: to follow, to walk to
gether, to be accompanied, to follow someone in a common purpose). It 

2. D.J. ANDRES, "La Religion. Llanto por una palabra clasica eliminada del C6digo de 
derecho can6nico," in Commentarium pro Religiosis et Missionariis, 73 (1992), pp. 3-38. 
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means in this canon every ecclesial association, free, religious-spiritual, 
unitary, apostolic, charismatic, and organized as a society, whose mem
bers take public vows, live in common and separate themselves from the 
world, pursuant to the laws of the respective institute. The nucleus of en
tity of this society called the religious institute is characterized by a com
plex reality of a supernatural ecclesial, moral, and juridical order, which 
contains, ecclesiatisized, all the essential elements of the universal and 
abstract concept of society. 

c) Public Vows: The strict concept of vow and its kinds, which must 
be understood as underlying the present canon, are those that are coined 
in the cc. 1191ff. Turning our attention now to those canons and the juridi
cal logic of the context, the following are noteworthy of the religious vow: 

- publicity: the vow is public not because it is taken before the 
community, but before the person of a lawful ecclesiastical superior and 
because the vow is accepted in the name of the Church. The publicity is 
suitably signified by the act of profession, realized according to the ordo 
Professionis, as a liturgical and worshipful act, in the name of the Church, 
by persons designated by the Church and with rites and formulas ap
proved by the Church itself ( cf. c. 834 § 2); 

- triad: they must be essentially three, corresponding to the re
spective three evangelical counsels of chastity, poverty, and obedience. 
Through the proper Law, more than three vows can be taken, which are 
also approved by the Church and likewise public, but which can never be 
used as substitutes for the triad. These vows have the benefit of a greater 
specific capacity to emphasize a cardinal aspect of the patrimonial cha
risma and physiognomy of the institutes that have established them. 

- perpetually or temporarily renewable, from the point of view of 
their duration. Perpetual vows are those that are taken for life, which is 
the modality not only most consonant with the nature and entity of the re
ligious vow, but is most commonly practiced by almost the totality of the 
religious institutes. Temporary vows are those that are renewable upon 
the expiration of the period of profession, either permanently renewable, 
and of such a character that perpetual vows are never taken, although the 
intention of perseverance is to be perpetual, or temporarily, as pedagogi
cally prior to the perpetual vows, pursuant to c. 655, and in those that irre
vocably entail, likewise, the perpetual and theological intention to 
persevere; 

- indispensability in the ecclesiastical juridical order: the bond
ing that they produce is an effect derived from their public character, 
more precisely, from their acceptance by the Church upon taking them be
fore the person of the lawful ecclesiastical superior. This implies that their 
fulfillment becomes a serious obligation and can be required in the exter
nal or social jurisdiction of the Church, which, to contribute to their 
observance, creates certain ineligibilities and disabilities, states impedi-
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ments and sanctions transgressions, not excluding expulsion from the reli
gious state (cf. cc. 694-704); 

- regarding solemnity or simplicity, it must be said that this dis
tinction has been relegated to c. 1192 § 2, because it behooves the laws of 
the institutes to declare the vows solemn or simple, or to cease declaring 
them as such, describing the respective singular effects for each hypothe
sis, in harmony with the pertinent tradition; 

- reservation: as an immediate effect of publicity, every religious 
vow is inherently and always reserved to the competent authority of the 
Church, supreme or episcopal, according to the pontifical or diocesan 
character of each religious institute; 

- certain sacral condition of the person professed through a reli
gious vow: theologically, it comes under the categories of "consecration to 
God of every person," consummation of his full surrender," and "continu
ally offering to God;" juridically, at least, it is connected to the protection 
of the person of religious that flows from c. 1370 § 3, which provides pun
ishment and a just sentence for the one who, "with contempt for the faith 
or the Church ... " employs physical violence against a religious. 

d) fraternal life and in common: the conjunction joining them to
gether means to suggest the genuine distinction between both dimensions 
of the singular communal life. Inasmuch as it is fraternal, it has the Chris
tological, familiar, mystical, etc. connotations of c. 602, regarding all the 
forms of consecrated life. Inasmuch as it must be in common, as a partic
ular and nontransferable dimension of religious, it implies: 

- the incorporation: through the profession of vows, into the insti
tute and the related renunciation of an autonomous and independent life; 
and cohabitation, as a complex magnitude to which organically belong 
the habitation in the same house and under the same roof , a life style en
tirely communal in the submission to the one same discipline under com
mon superiors and in the observance of the identical proper law; 

- integratively, the nuclei become complex: liturgico-spiritual, 
with numerous sacramental practices and of common piety; disciplinary, 
in conformance with what has been previously indicated; economic, signi
fied, especially, by the common requirements of cc. 668 and 600; and pe
nal, by means of , especially, those of c. 696 § 1, which punishes unlawful 
absence from the house. 

No other form of consecrated life can be identified as having a need 
for such intensity and attention to detail regarding communal life as reli
gious consecrated life. 

3. Separation from the world: paragraph 3 assumes, inasmuch as it 
pertains to the nature of the religious institute, and, at the same time, im
poses or continues imposing a certain separation from the world, that the 
nature and end of each institute will determine the various intensities of 
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the practice. The rationale for the norm is made to depend on the dual 
Christian and ecclesial public testimony that the religious must give. For 
the same reason, Christ and the Church will be the two fundamental refer
ences from which each institute must gauge the specific degree of its sep
aration from the world. 

The concept of world underlying the norm is what the monastic and 
religious tradition defined as the seat of evil and of the Evil One, subject to 
the slavery of sin, the world that radically denies the present and future 
Kingdom. In no case should it ever be thought "that their consecrated way 
of life alienates religious from other men or makes them useless for 
human society. Though in some cases they have no direct relations with 
their contemporaries, still in a deeper way they have their fellow men 
present with them in the heart of Christ and cooperate with them spiritu
ally, so that the building up of human society may always have its founda
tion in the Lord and have him as its goal" (LG 46). 

The universal canonical points and prescriptions are clear regarding 
the separation of vows, cloister, life in common, the habit, and the houses 
themselves in which the religious lives. Numerous other points and pre
scriptions proper to each institute are found in the constitutions and di
rectories. 
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CAPUT I 
De domibus relgiosis earumque erectione 

et suppressione 

CHAPTER ! 

c. 608 

Religious Houses and Their Erection and Suppression 

608 Communitas religiosa habitare debet in domo legitime 
constituta sub auctoritate Superioris ad normam iuris 
designati; singulae domus habeant saltem oratorium, in 
quo Eucharistia celebretur et asservetur ut vere sit cen
trum communitatis. 

A religious community is to live in a lawfully constituted house, under the 
authority of a Superior designated according to the norms of law. Each 
house is to have at least an oratory, in which the Eucharist is celebrated 
and reserved, so that it may truly be the centre of the community. 

SOURCES: cc. 488,5° , 497 § 2, 516 § 1, 610 § 2, 1265 § 1, 1274 § 1; Cod
Com Resp. X, 14 iul. 1922 (AAS 14 [1922] 529); CodCom 
Resp. III et VII, 20 maii 1923 (AAS 16 [1924] 113-115); ET 25, 
48; SCRSI Deer. Experimenta, 2 feb. 1972, 1 (AAS 64 [1972] 
393) 

CROSS REFERENCES: 115 § 1, 609, 617-630, 634 § 1, 640, 899-944, 
1223-1229 

COMME NTARY ------

Domingo J. Andres, emf 

1. In line with the modern emphasis on the local community, the fol
lowing essential elements are established in the norm: 

a) a group of consecrated religious; 

1583 



c. 608 Bk. II. Pt. III. Sect. I. Institutes of Consecrated Life ANDRES 

b) the indispensability of the lawful constitution of a house as a per
manent place of habitation; 

c) at least one oratory as the spiritual heart of the community and 
the house.1 

2. The community of consecrated persons is the fundamental ele
ment or backbone, both in the genesis of the house and in its life, changes 
and action ad intra and ad extra. Here the legislator has taken a big step 
by not having begun by defining the house as a material locus. 

A specific number of persons is not required because religious 
houses are not distinguished according to this criterion. Also, a predomi
nant number of clerics or lay members is not required; not even numerical 
proportions among these or similar criteria are necessary. It is only clear 
and universal that to constitute a religious house as a juridical person pur
suant to the current law (cf. c. 634), at least three members are required 
(cf. C. 115 § 1). 

3. The obligatory nature or imperative force of the norm is stated 
clearly in the verb debet, which forces all the communities to be consti
tuted in canonical houses and it imperatively links the rest of the elements 
that configure the house 

This determination, which was not stated so expressly in the CIC/ 
1917, because the different context made it useless or unnecessary, does 
not intend to definitively disqualify any of the latest experiments in com
munal life. Like the small communities, its meaning consists simply in 
imposing the aforementioned structure as a canonical ideal on the com
munities, including on the small ones, so that, due to the lack of an essen
tial element, they will not be able to be canonically conceived or treated 
as true religious houses. 

4. The place is suggested by the weight of the verb habitare. It deals 
with the material and social seat of the religious group. 

Nothing is said of the conditions, dimensions, location, or property 
or otherwise of the institute, all able to be regulated autonomously by the 
law of the institute. It is mentioned, in contrast, that the house must have 
an oratory, which by the context, implies that it in its own way is obliged 
to give testimony to poverty ( cf. c. 640). The house will have to be modest 
and humble, so as to indicate to everyone that in it live professedly poor 
and charitable people. 

5. By lawful constitution should be understood the establishment or 
foundation of the house through the act and document of erection 
( c. 609), effected in conformance with the universal law, expressed in 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 63-64; M.M. MODDE, "Religious Houses and Governance (cc. 607-633)," in A Handbook 
on Canons 573-746 (Collegeville 1985), pp. 59-98. 

1584 



ANDRES Tit. II. Ch. I. Religious Houses and Their Erection . . .  c. 608 

these canons, and with the proper law (constitutions), in which the com
petent authority for its constitution must be stated (cf. 609 § 1). 

6. The local superior, who holds the structure of the house together 
by endowing the community with a secure principle of personal authority 
and life, is an essential figure without whose immediate presence a truly 
canonical religious house could not exist. 

The superior is designated according to the norm of the constitu
tions ( cf. cc. 609 § 1 and 625 § 3), as well as according to other norms that 
are stated in the universal law ( cf. cc. 624ff). 

7. The oratory is the final and latest express requirement essential to 
every lawfully constituted religious house. The oratory is for the use of the 
community, which is its spiritual and organic center, and if possible, mate
rially and architecturally so, as well. This oratory must not be confused 
with the church open to the public and proper to the clerical institutes of 
which c. 611,3° speaks. Rather it could be one place but with a well
distinguished dual function. 

The indispensability of the existence of the oratory is accentuated by 
the imperative of the verb habeant, joined to the terms singulae domus, 
thus leaving no doubt about the oratory's highest necessity and utility for 
the community, keeping in mind the eminent ends that in this context jus
tify its being imposed. 

The meaning and ends that the canons assign to the oratory are solid 
and in profound harmony with the canonical system of which the norm 
forms an immediate part: 

a) celebration and reservation of the Eucharist to facilitate the ob
servance of the spiritual and Eucharistic obligations imposed on everyone 
by C. 663 § 2; 

b) the duty of considering and having it in fact as the genuine center 
of the community, at its exclusive service, guaranteeing to everyone a 
worthy sacred space necessary to observe the multiple duties of contem
plation and of set prayer, keeping in mind the nature of each institute as 
stated in cc. 663 and 664; 

c) the exact same reason justifying the oratory should be effected in 
respect to the innumerable practices of communal and personal piety in 
which the tradition and the proper law of the all the religious institutes 
abound in fact. 
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§ 1.  Instituti religiosi domus eriguntur ab auctoritate 
competenti iuxta constitutiones, praevio Episcopi 
dioecesani consensu in scriptis dato. 

§ 2 .  Ad erigendum monasterium monialium requiritur in
super licentia Apostolicae Sedis. 

§ 1. Houses of a religious institute are established, with the prior written 
consent of the diocesan bishop, by the authority competent accord
ing to the constitutions. 

§ 2. For the establishment of a monastery of nuns, the permission of the 
Apostolic See is also required. 

SOURCES: § 1: c. 497 § 1; AIE 2° 

§ 2: c. 497 § 1; AIE 2° 

CROSS REFERENCES: § 1: cc. 37, 48-58, 368, 376, 381-402, 586, 607 § 2, 
608, 610 
§ 2: cc. 361, 614, 616 § 4, 630 § 3 ,  647 § 1, 667 
§ § 3 et 4 

COMME NTARY ------

Domingo J. Andres, emf 

The norm constitutes an organic complement to c. 608, regulating 
the fundamental conditions that the crucial act of the lawful constitution 
of a religious house must have, namely, that of establishment. It may be af
firmed that in regard to the material content of the cited c. 608, the 
present canon prepares to impose its juridical form. 1 

1. The indisputable imperativeness of the norm lies in the fullness of 
the Latin formulation in the solemn or majestic present indicative: erigun
tur and erigantur, although the latter could have been more expressive of 
the bond to which the norm submits all who lawfully take part in its exe
cution. 

It is clear, then, that all religious houses must be established by the 
forms and with the conditions that are established here, without whose 
observance a religious community cannot exist as such at all in canon law. 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 66-69. 
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2. The act of establishment delineates the bloc of substantive and 
material requirements mentioned by cc. 608 and 610, whose purpose is to 
confer upon them juridical existence and form. 

The establishment can be defined in this case as a voluntary and free 
act of lawful and formal constitution, emanating from the competent reli
gious superior. As such, the religious community is elevated to the public 
sphere of canon law, and conferring upon it the name and quality of a reli
gious house and a canonically juridical person with the rights and duties 
attributed to it by the universal law and the law of the institutes. 

It is necessary ad validitatem that the superior decree the establish
ment, that is, accomplish it through the issuance of a formal decree so that 
the house can be endowed with the mentioned juridical personality. This, 
nevertheless, is not conferred on the house by the decree of the superior, 
but by the law itself through such decree. 

The canon does not expressly require that the decree must be issued 
in writing. However, since it evidences a singular administrative act done 
by an executive authority, it must be subject to the universal writing re
quirement imposed by c. 51. For all such decrees its nature as an adminis
trative act that affects the external forum, which also requires it to be 
written ( cf. 37). Regarding the content and consequences of these admin
istrative acts, certainty and juridical certainty are what lead the legislator 
to impose, in a binding way, the requirement of writing. Nevertheless, by 
not expressly stating that the writing requirement is ad validitatem, a de
cree of establishment of a religious house possibly not written will be ac
cepted as valid, though certainly illicit. 

The most important rights and duties derived from this establish
ment are the following: 

a) the three that c. 611 sanctions; 

b) the faculty to incardinate and unincardinate (incorporate or unin
corporate) members; 

c) the autonomy and/or dependence that the universal and proper 
law, especially the latter, confers on the houses; 

d) d the exercise in the house of all the subjective rights and the ful
fillment of religious duties by the members of the house; 

e) the practice, in and from the house, of fraternal life in common 
and the practice of the apostolate by its members; 

f) the capacity to be represented and to act in every sector through 
its lawful representative; 

g) the right of indefinite existence in the realm of the legal system in 
which it was established, that is, the right of not being extinguished ex
cept for the causes and by the lawful authorities established in the law; 
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h) the global and complex obligation, according to the house's eccle
sial and religious condition, of duly responding to the true needs of all 
those incorporated into the house. 

3. The competent authority for establishment must necessarily be 
established by the constitutions of each institute. This prescription is, at 
the same time, a sign of the importance of the house and its superior, and 
of the autonomy that the institute enjoys in the Church ( cf. 586). 

The superior must be a superior of the institute in question, and that 
ad validitatem, not from another institute. Nor can he be the diocesan 
bishop, whose prior consent given in writing, is a mere external condition 
of the act, although it is ad validitatem, as well. The constitutions cannot 
grant power to persons not belonging to the institute itself. 

Within the latitude the norm grants to the constitutions regarding the 
installation of the competent superior the following principles or criteria 
supported by tradition and the comparative law of religious can be stated 
with certainty: 

- it must not be a local superior, for that would constitute an aber
ration endowed with not a few practical impossibilities of acting, and sub
stantial risks of negatively affecting the unity of the institute and of its 
greater juridical persons; 

- traditionally and generally the competency of the general chap
ters has not applied, for the competence is of an exclusively executive 
order and not legislative. It would be improper and unrealistic to subject 
the necessity of establishment to the periodicity of the chapters. The 
chapters should limit themselves to reporting the great inspiring princi
ples, following those that must motivate the competent superior; 

- in all cases it is important that the general superior participate ei
ther as the competent authority in the establishment, according to the de
gree of centralization the development of the institute; or as the 
confirming authority of the act of establishment carried out by another su
perior; or by attending to other requirements or questions of permission. 
Canon 647 § 1 already provides for the establishment of a novitiate house, 
imposing on the general superior the necessity of obtaining the consent of 
his council; 

- in the universal practice of the cases, the competent superiors 
are the provincial and similar superiors. 

4. The consent of the diocesan bishop must be previously obtained 
by the establishing superior under pain of nullity for the act by which the 
house was constituted. 

A condition for validity is obtaining the decree in writing. Moreover, 
it is highly beneficial for the interested parties to have this in writing so as 
to be able to examine and verify the requirements and mutual rights and 
duties that follow the act of establishment. 

1588 



ANDRES Tit. II. Ch. I. Religious Houses and Their Erection . . .  c. 609 

That the said consent must be prior clearly shows that it belongs out
side establishment properly as such and that establishment cannot be at
tributed to the bishop. 

Only the diocesan bishop, within the meaning of cc. 368 and 376, 
may grant the decree. Therefore, since it does not say local ordinary, the 
vicar general and episcopal vicars are left out, as well as those who could 
govern a local Church ad interim. 

The rights inherent to this episcopal consent are explicitly stated by 
c. 611, although in practice there might be others enumerated. 

5. Establishment of monasteries for nuns: in conformance with § 2, 
of the norm, this establishment is subject to the permission, written or 
oral, given by the Holy See, in addition to and after the requirements of 
§ 1, of the same norm have been complied with. 

By Holy See is meant the supreme authority described by c. 361. 
Within the Roman Curia, those dicasteries are understood to be compe
tent, pursuant to Pastor Bonus, in consecrated and apostolically associ
ated life. Namely this is, the CICLSAL, and the CEP if the monastery were 
in mission territories in the strict sense. 

The norm's only passive subjects are all the monasteries for nuns or 
women, irrespective of their being entirely or less than entirely contem
plative, and never the monasteries for men. 

The rationale of this centralization or restriction cannot consist in 
discrimination by the supreme authority. However, within a measure of 
preventive care in favor of said monasteries, given their nature and 
present situation, as well as an aid in realizing the act of establishment as 
much as possible. It seems absurd to conceive the measure as an establish
ment intended to prejudice the bishops, for the simple reason that the per
mission of the Holy See (requiritur insuper) does not displace or make 
futile the necessary consent of the bishop. Nevertheless, the Holy See is 
bound neither by the granting nor by the denial of episcopal consent. 

In practice the Holy See: 

a) imposes as a requirement the initial presence of at least eight 
nuns of whom five must be perpetually professed according to what their 
form of communal life prudently requires; it also requires their cloister; 

b) it requires the prior placet of the superior general of the monas
tery; and c) that the members seek and obtain an agreement with the inter
ested diocesan bishop so that, generally speaking, one does not grant 
what the other might deny. 
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§ 1. Domorum erectio fit prae oculis habita utilitate Ec
clesiae et instituti atque in tuto positis iis quae ad 
vitam religiosam sodalium rite agendam requiruntur, 
iuxta proprios instituti fines et spiritum. 

§ 2. Nulla domus erigatur nisi iudicari prudenter possit 
fore ut congrue sodalium necessitatibus provideatur. 

§ 1. In establishing religious houses, the welfare of the Church and of the 
institute are to be kept in mind, and care must be taken to safeguard 
everything that is necessary for the members to lead their religious 
life in accordance with the purposes and spirit proper to the institute. 

§ 2. No house is to be established unless it is prudently foreseen that the 
needs of the members can be suitably provided for. 

SOURCES: § 1: c. 496; LG 45 
§ 2: C. 496 

CROSS REFERENCES: § 1: cc. 303, 574 § 2, 578, 607-609, 652 § 2, 722 
§ 1, 725 
§ 2: 619, 670 

COMME NTARY ------

Domingo J. Andres, emf 

The norm groups together a series of conditions and purposes that 
must be established before proceeding to constitute a religious house. 
Their verification is a matter left to the good judgment of the governing 
authority, which in the first instance is imposed upon the establishing au
thority; and in the second, upon the ecclesiastical authorities that must 
grant their consent or permission thereto.1 

Their being collected here is done not only with intention of guaran
teeing to the house, as a juridical religious person, assurances of existence 
and stability, but also with an intention of providing a foundation for the 
dignity of the consecrated who will live there and to the accompanying de
mands of the religious and pastoral life. 

As a whole the canon appreciably betters the parallel norm of the 
CJC/1917. 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 69-1. 
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1. Imperativity: it is presented somewhat randomly, not only be
cause it refers to numerous elements to be established, but especially 
because some of them, as we will soon see, are practically predictions of 
the future, not easily grasped in the present. 

2. The welfare of the Church shall be kept in mind: this is an issue of 
evaluation placed at the vertex of the Churches that will follow, and which 
was not stated in the analogous canon of the CJC/1917. It can be the uni
versal Church, in which community must always occur, all the acts of its 
faithful. Also it can be the particular church, as a part of the people of God 
more immediately affected by the phenomenon of the establishment of a 
religious house. In the first case, the careful consideration of the require
ment would fall to the religious superior who is affected more than the di
ocesan bishop. In the second case, it would seem to affect more, at least 
from the pastoral point of view, the bishop who has to grant his consent 
for the establishment of the house. 

Welfare ( utilitas) is a very complex and diversified concept, which 
must be determined in each case, because it has a certain relativity coeffi
cient. It must be, likewise, confronted with other issues of similar magni
tudes. In any case, the question must always be looked at in light of the 
nature and mission of the Church at any particular time and place, and 
other necessary considerations must be postponed. 

The rationale of the norm lies in the belonging of religious life to the 
life and holiness of the Church, as well as in the universal, ecclesial, and 
missionary dimension inherent to consecrated and religious life. For this 
reason, other possible considerations referring to or that can refer to 
lesser interests of the institute must take second place. 

3. The welfare of the institute must be kept in mind: in the enumer
ation this welfare comes after the welfare of the Church, but it is one with 
the welfare of the Church. The consideration of the institute's welfare is 
lawfully imposed and the demands derived from its genuine charism and 
its own ends, seen in a particular time and context, must be addressed. 

As such, it is a point of view that affects the establishing religious su
perior more than the bishop. However, the latter, at least in light of c. 678 
§ 2, which obliges him to take an interest in the faithfulness of the reli
gious regarding discipline and obedience, cannot consider himself foreign 
to or disinterested in the necessary welfare of the institute. 

Of the institute (in its entirety) from which its members or persons 
certainly are not excluded and to whose instrumental service the institu
tions are subordinated. Among which, institutions are the houses in which 
the members live communal. Nevertheless, due to the express statement 
that immediately afterwards establishes the norm for these persons, it 
would have to be considered as preponderantly ref erring to the exigencies 
in question: the ends of the institute and its apostolic mission, unity, state 
of development or regression, etc. 
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In this sense, it is also now a complex and relative concept that, in 
any case, never can be understood as justification for pettiness or short
sightedness. This must be the result of an objective zeal for safeguarding 
the patrimony of the institute, considered in all its components ( cf. c. 5 78) 
in relation to the place ( ecclesially and geographically considered) where 
the establishment should occur. 

4. Taking care to safeguard the religious life of the members: as the 
third requirement, since it is connected in the norm's drafting to the two 
prior norms, it must be evaluated in harmony with them. 

Requirements of the religious life are all those things that a member 
of the institute must have guaranteed to be able to fulfill the religious life. 
In this sense the norm could become an endless list, consisting of an enu
meration of all the rights attached to profession. 

Like the "welfare of the institute," this requirement basically affects 
the establishing religious superior. However, without forgetting that it 
should also affect the diocesan bishop by virtue of the cited. c. 678 § 2. 
Therefore, the possible care of souls they can perform, as well as the pub
lic exercise of divine worship, and other works of apostolate can exercise, 
be done for the benefit of the particular church and without prejudice to 
the necessary faithfulness to the spirit of the institute. 

5. The end and spirit of the institute, in conformance with the rules 
of juridical exegesis and logic, are not a fourth condition or requirement 
that sums up the three referred-to conditions. Rather it is the fundamental 
criterion and constant of reference to which the practical evaluation of 
the other three is prudently subordinated. 

In other words, "welfare of the Church," "welfare of the institute," 
and "requirements of the religious life of the members, "  are factors that 
should always agree with "the end and spirit of the institute." This should 
be the light that shines and that brings harmony to everything else. This 
light, projected without interruption, and with balance, will prevent misfo
cusing on any unjust concessions to one factor to the prejudice of others. 

Possibly, and for explainable reasons, this point of view must be kept 
more in mind by the bishop than by the superior. The end and spirit of 
each institute radically conditions the ecclesial service that an institute is 
prepared to afford a specific particular church. It will be necessary, in 
practice, to have a detailed knowledge of the constitutions so as to dis
cover in them a reasonable way of harmonizing the welfare of a specific 
particular church with the institutional possibilities of a possible religious 
family that wishes to be founded in that Church. 

6. The needs of the members (§ 2), constitutes the last requirement 
that the norm submits to the consideration of the interested parties in act 
of the establishment of a religious house. 
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A possibly inevitable repetition is observed here, such that the total 
realization of religious life, guaranteed by the preceding requirement, can 
consist precisely in the suitable satisfaction of the needs that a religious 
has for being such. But by keeping the terms of the norm in mind as well 
as its being placed in a separate paragraph, it can be concluded that the 
legislator has wanted to allude especially to the material necessities of 
the member, within the whole of all the requirements of religious life. 

They can be enumerated in this way: 

a) material necessities such as healthful and worthy living quarters, 
though humble and modest; frugal support, the product of work without 
an excessive toll on health; free time for recovering of strength; f ixed di
rect economic compensation, insurance, etc.; and 

b) all of this in the broadest context of the whole of the needs of the 
religious life, to whose satisfaction every institute must respond pursuant 
to C. 670. 

When the norm invokes prudence, it is obvious that it is not talking 
about statistics or mathematics in prediction. It is sufficient to evaluate 
carefully all the concurrent circumstances, without trying to foretell the 
future; likewise, a prediction of the near future is sufficient since anything 
more would exceed the powers of any prudent person. 

As for sources in foreseeing how to respond to the preponderantly 
material necessities, this norm, since it does not give specific instructions, 
shows itself to be much more flexible than its parallel norm in the CIC/ 
1917. Nevertheless, it should not be forgotten that, from experience and 
consistent commonly held opinion, each house must look to take care of 
itself with its own means. Thus it can respond with a certain autonomy in 
meeting its own needs, not the least of which, certainly, is to contribute 
with its resources to the common works of the institute and to the internal 
and external distribution of its goods. 
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Consensus Episcopi dioecesani ad erigendam domum re
ligiosam alicuius instituti secumfert ius: 

1 ° vitam ducendi secundum indolem et fines pro
prios instituti; 

2 ° opera instituto propria exercendi ad normam iu
ris, salvis condicionibus in consensu appositis; 

3 ° pro institutis clericalibus habendi ecclesiam, 
salvo praescripto can. 1215,  § 3, et sacra ministe
ria peragendi, servatis de iure servandis. 

The consent of the diocesan bishop for the establishment of a religious 
house carries with it the right: 

1 ° to lead a life according to the character and purposes proper to 
the institute; 

2° to engage in the works which are proper to the institute, in accor
dance with the law, and subject to any conditions attached to the 
consent; 

3° for clerical religious institutes to have a church, subject to the 
provisions of can. 1215 § 3, and conduct the sacred ministries, 
with due observance of the law. 

SOURCES: 1 °: CD 35: 2; MR 9c, 28, 52 
2° : C. 497 § 2 
3° : cc. 497 § 2, 1162 § 4 

CROSS REFERENCES: cc. 102 § 2, 103, 312 § 2, 368, 376, 578, 588 § 2, 
607 § 3, 608-610, 612, 677 § 1, 708, 765, 934, 936, 
1214-1222, 1266 

COMME NTARY ------

Domingo J. Andres, emf 

The meaning of this norm does not consist in dictating the juridical 
effects that follow episcopal consent because such effects are included in 
the possibility of proceeding to the establishment of the house. Nor does it 
establish the effects of the founding of the house, for, inasmuch as they 
are rights, they exist before the constitution of the house and the obtain
ing of the consent to establish the house.1 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 72-75. 
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The norm enumerates four rights in the institute's favor, whose exer
cise will be lawfully possible after its having obtained consent and after 
having carried out the establishment of the house. Consent does not cre
ate these prior rights, nor can it encroach on their exercise. The list is di
rected to the bishop so that in view of these stated rights, he will rationally 
and with specific knowledge of the matter either grant his consent or deny 
it. Because if the house is not suitable for his diocese then he will place 
limitations on the exercise of those rights. 

1. The right to lead a life according to the character and purposes 
proper to the institute: in relation to the C/C/1917, this right is new and is 
guaranteed without distinction to all institutes. 

It is a right and an obligation at the same time. Therefore it cannot 
not be renounced by the institute and may not be modified in its essential 
meaning and scope by the bishop who has a specific responsibility for it 
( cf. C. 678 § 2). 

It primarily and directly addresses the character and ends proper to 
the institute. It secondarily and derivatively, addresses the character and 
particular ends of the house whose establishment is solicited. Such char
acter and ends must be shown to be substantially in accordance with 
those of the institute and must be declared in the application for consent 
directed to the bishop. 

The idea of "ends," in plural, cannot be the traditional idea of "pri
mary end," in which agreement between all the institutes exists. However, 
the idea that the works and expressions that are translated factually, at a 
given moment, are the primary, essential, and common end. On the other 
hand, the concept of "character culminates in the classification of the in
stitutes as clerical-lay, apostolic-contemplative, masculine-feminine, dioc
esan-pontifical, etc. , according to the criterion that is used to diversify 
them. Character, seen comprehensively, would be the whole or the sum of 
these characterizing features of the institute, specifically those that define 
the institute. 

2. The right to engage in works proper to the institute: somewhat 
reiterative, as long as one accepts the aforementioned concept of "ends." 
The legislator has considered it appropriate to mention expressly the par
ticular works that the each institute carries out, as an expression of its 
mission and identity. I consider that, while the mission may not be modi
fied or limited, the works through which it is realized can be adapted to 
the space-time context of each institute. It is all that can be concluded 
from the provisions of c. 677 § 1, when by suggesting the prudent adapta
tion of the works proper to the institute, it mentions "new and appropriate 
means" to realize them. The works spoken of here can be identified with 
what traditionally has been denominated "specific and special ends," gen
erally enumerated in the constitutions immediately after the unique end, 
usually denominated "ultimate or essential or primary end." 
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In accordance with the law, is a technical and generic phrase to 
which the works themselves must be subordinated, meaning the universal 
law (cc. 608-610 and 673-683), and thus the law of each institute, which is 
subordinated to the universal law. 

Subject to any conditions, must not be understood as always and 
necessarily meaning that every bishop must impose conditions: perhaps 
by saying "conditions, if any," the reality of the matter would have been 
better reflected in the canon. Nevertheless, the phrase clearly suggests 
that the bishop is able to or has the faculty to place conditions on the ex
ercise of the works of the institute. So long as he does so, it is important to 
remember the objective limits to which the conditions are subject : 

- only in his particular church and in special cases can the bishop 
inhibit the right to exercise works proper to the institute; 

- never may he totally hinder all the institutes in such exercise; 

- he can restrain the exercise of all works or limit some as long as 
the institute can express its identity and mission through other means 
proper to the same, or it can accept the restriction; 

Obviously the institute will always have the freedom to accept the 
conditions imposed by the bishop or to not accept them by not establish
ing a house. 

3. The right to have a church, limited and guaranteed to only the 
clerical institutes, both of pontifical right and diocesan right. In certain 
cases, keeping in mind the composition of some communities as well as 
their ends that are not directly clerical, the institute could renounce the 
exercise of this right. 

The justifying rationale for this right lies in the constitutive defini
tion of the clerical institute provided in c. 588 § 2. As such, a clerical insti
tute would see its mission minimized without worship, sacraments or 
liturgy, which must be the fundamental reason for having a church. 

The proviso cited by the norm ("save the prescription of can. 1215, 
§ 3"), means that, in the consent to have a church, does not include the 
discretional faculty to locate it any place in the diocese ( or not even in a 
city). Thus, to put it in one place and not in another, pursuant to the 
above-ref erred canon, a new episcopal consent is needed, distinct from 
the prior consents for the establishment of the house and its founding. 

Important positive canonical determinations that affect the exercise 
of this right can be found in cc. 765, 934, 936, and 1226. 

4. The right to conduct the sacred ministries need not be exercised 
in the church, although fundamentally it must be done. 

Clearly distinguished by the norm, this right must be taken in the 
strict sense of "sacred ministry, " and not by including lay ministry or 
ministries. Only those directly dependent and derived from the sacrament 
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of holy orders, and logically, this is guaranteed only to  the clerical insti
tutes. 

Servatis de iure servandis should be understood as referring to, be
sides the norms of cc. 1214-1243, to those in conformance with cc. 673-
683 (apostolate of religious), and 834-1253 (sanctifying function of the 
Church) regarding the universal law. Regarding the proper law, certainly 
alluded to by the phrase, the possible determinations in the constitutions 
and directories of the institutes regarding the exercise of the minister, es
pecially in the liturgical field, must be kept in mind. 
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Ut domus religiosa ad opera apostolica destinetur diversa 
ab illis pro quibus constituta est, requiritur consensus 
Episcopi dioecesani; non vero, si agatur de conversione, 
quae, salvis fundationis legibus, ad internum regimen et 
disciplinam dumtaxat referatur. 

The consent of the diocesan bishop is required if a religious house is to be 
used for apostolic works other than those for which it was constituted. 
This permission is not required for a change which, while observing the 
laws of the foundation, concerns only internal governance and discipline. 

SOURCES: c. 497 § 4 

CROSS REFERENCES: cc. 368, 376 , 586 § 1, 587 § 1, 593 , 608-611, 617-
672, 677, 678 § 2, 680, 683, 708 

C O MME NTARY ------

Domingo J. Andres, emf 

The norm regulates only two types of changes in the religious house: 
the first refers to apostolic works and the second to internal governance 
and discipline. Limited to these two possibilities of change, this regulatory 
decision is clear and rational. It is completely in conformance with the 
power of the bishop in this regard, as it appears in the regulations of , 
among others, cc. 609, 611, and 678-683 , and with the consequences de
rived from the principles of autonomy and of exemption in favor of the in
stitute to which the house belongs. 1 

Nevertheless, in practice the religious house can undergo various 
other transformations , which are types of these two changes that are 
somewhat less well defined and less easily resolved. We will point out a 
few of these at the end of the commentary. 

l. Undertaking apostolic works different from the foundational 
works: they can be apostolic works proper to the institute, defined as such 
in its own law and which, by having the right to realize them pursuant to 
c. 611,2. 0 Therefore, the bishop , on granting his consent to establish the 
house , has accepted that such work would be carried out. Or they can be 
works entrusted by the bishop to the house through a written agreement 
stipulated in c. 681. For both cases, the normative solution is identical and 
indisputable: a new consent is required from the bishop. 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6dgio (Madrid-Rome 1984), 
pp. 75-77. 
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The rationale for the decision is that there is a change in the works 
for the exercise of which the house was established, namely, those apos
tolic works that were the end and formal cause of the house's constitution. 
Moreover, this change of undertaking results in being a transformation 
proper of the house itself and must proceed as a new establishment, al
though the house might materially remain the same with the same mem
bers. 

The decision encompasses only apostolic works, exactly those that 
c. 678 § 1 subjects to the power of the bishop. It does not encompass other 
kinds of non-apostolic works and activities, internal to the community, 
that do not signify another purpose for the house and that are not differ
ent, but that can be akin or related to those for which the house was con
stituted. Regarding the latter, the norm is silent since they are outside its 
scope. They must be dealt with through the power that is referred to the 
bishop, utilizing other general principles, elucidating in each case the ex
tent to which such works affect the constitution and structure of the 
house. 

2. Changes in internal governance and discipline: in contrast, the 
norm does not require the consent of the bishop when transformations in 
the religious house have taken place that are merely internal and only af
fect governance and discipline but preserve the laws of the foundation. 
That is, they have no bearing on the subject matter of the constitutive or 
foundational ends. 

The rationale for this decision consists in that governance and disci
pline are immediately and exclusively subject to the Apostolic See by 
c. 593, and it is not important, if it is only regarding governance or disci
pline, if there is a conversion of ends that affects the constitution of the 
house on the condition that, in this case, the laws of the foundation are 
preserved. 

The fundamental bloc of norms that regulates governance is consti
tuted by cc. 617-640. While concerning discipline, the norms are set out in 
the formative bloc (cf. cc. 641-661), the bloc of most of the rights and ob
ligations ( cf. cc. 662-672), and the other norms dispersed both in the Code 
and especially the proper laws. 

3. Regarding the meaning of the "laws of the foundation, " or funda
mental laws, they are not the laws of foundation of the institute, but of the 
house in question. Substantively they include: 

a) cc. 608-611, with the practical consequences derived from them; 

b) the decree of establishment in its apostolic projection, the subject 
matter of which must remain stable; 

c) the conditions that perhaps the bishop might have imposed when 
he gave his consent and which must be respected; 
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d) other bonds, not concerning the bishop or superior, that perhaps 
might have encumbered the house upon its construction. 

If there effects arise which are directly provoked by the change that 
substantially disrupt one of these laws, or that clearly exceed the con
cepts of governance or discipline, one should at least pose the questions 
of the necessity of another intervention by the diocesan bishop. In prac
tice, many mixed situations will appear to have no easy solutions and 
therefore will require a good dose of understanding by both parties. 

4. Some material changes, in addition to those changes referred to at 
the beginning of the commentary, which can cause difficulties or doubt re
garding the necessity of the bishop's intervention. Then it follows that it is 
important not to forget that the legislator has considered sufficient a dual 
norm ref erring to formal modifications and modifications of ends, and 
that other material modifications can exist, following those that become 
or can become implied transformations of the end of the house. 

a) Material modification of the house: as a principle and in the ab
stract, every extension, remodeling, or reconstruction of a house does not 
require the consent of the bishop, for they do not affect the foundational 
ends and, in themselves, they cause no repercussion on the works of apos
tolate. 

But there must be excepted from this principle modifications regard
ing the church or public oratory, for they can neither be destroyed nor re
built ;  nor may they provisionally or permanently be put to profane uses 
without the consent of the diocesan bishop (cf. cc. 1215 § 1 and 1222). 
However, without the intervention of the bishop, the liturgical regulations 
regarding the decorum and dignity of the sacred place can suffer alter
ations in their observance. 

A fortiori, if modifying the building means to create, extend, or de
stroy spaces for the apostolate, it is subject to episcopal inspection pursu
ant to c. 683, and may not proceed without the approval of the bishop. 

b) Transfer of the building : referring only to the material building, 
since for a new location of the church the above-mentioned c. 1215 § 1, ap
plies, the following two cases can be distinguished: 

- if it constitutes an occasion to change the canonical configura
tion of the house by changing a foundational end, the intervention of the 
bishop is needed twice: the first time because it is a transfer equivalent to 
a de facto suppression, which, to carry out, the bishop must be consulted 
(cf. c. 616 § 1); the second time, the bishop must intervene by giving his 
consent to a new foundation in a different place (cf. c. 609 § 1); 

- if, on the other hand, the transfer in no way affects the canonical 
configuration of the house, its foundational laws, or the apostolate, which 
in practice can hardly occur, then the consent of the bishop would not be 
required. 
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§ 1 .  Domus religiosa canonicorum regularium et mona
chorum sub proprii Moderatoris regimine et cura sui 
iuris est, nisi constitutiones aliter ferant. 

§ 2 .  Moderator domus sui iuris est de iure Superior 
maior. 

§ 1. A religious house of canons regular or of monks under the gover
nance and care of their own Moderator is autonomous, unless the 
constitutions decree otherwise. 

§ 2. The Moderator of an autonomous house is by law a major Superior. 

SOURCES: § 1: c. 488,8° ; SpC VI § 1,1 ° et § 2,1 ° 

§ 2: C. 488,8° ; SpC VI § 1,2° 

CROSS REFERENCES: cc. 587 §§ 1-3, 608, 615, 616 § 3, 620, 667 §§ 2-4, 
684 § 3 

C OMME NTARY 

Domingo J. Andres, emf 

Together with the three following norms (cf. cc. 614-616), this norm 
claims for the house sui iuris the status of autonomy that for centuries 
has contributed to their functioning so magnificently. Very much by way of 
synthesis, this group of norms provides for the name, essential concept, 
ability to be associated with an institute for men, relations with the dioce
san bishop, and the suppression of houses sui iuris. 

One should observe that there are quite a few special features underly
ing these succinct norms that could go unnoticed in a superficial reading. 1 

l. Names: to designate houses sui iuris, from the beginning and 
most commonly even today, canons regular use the terms canonical or 
canon. Monks and nuns, on the other hand, use the term monastery or ab
bey. Correlatively, to designate the moderators or superiors of the former, 
canons regular employ head or major; but monks and nuns use the terms 
abbott (abbess), prior (prioress), vicar or major, according to the differ
ence in tradition and proper law. 

The use of these and other beautiful titles should not be subject to 
absolute regulation for the simple reason that they belong to the tradi-

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
p. 67. 
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tional richness and the patrimony of the canons regular and of the monas
tic life. The Code, by limiting itself to the generic names of "moderator" 
and "superior" should not give one the impression that the denominations 
given to us by tradition must be made completely uniform. 

2. Concept of a house "sui iuris, " can be defined as the particular re
ligious house of canons regulars and monks and nuns, which by universal 
and proper law enjoy due autonomy and internal independence in regard 
to the following: 

a) the remaining houses that make up the Order, autonomous or not, 
for not all of them necessarily need to be autonomous; 

b) the possible, although not frequent, intermediate bodies that can 
exist under varying titles, which come between the particular house and 
the supreme governance; 

c) this supreme or general governance,  whose moderator, also 
known by different names, is simultaneously the local and major superior, 
by virtue of both the proper and universal law ( cf. c. 620). 

These are precisely the three described dimensions of autonomy that 
imply, as an intrinsic requirement, the inescapable fact that the superior 
has to be primarily and fundamentally, the local superior. At the same 
time, he must possess the great majority of the major superior's faculties 
and obligations pertaining to individual service. Otherwise, autonomy as 
such could not be sustained, nor could he fulfill the responsibilities lim
ited to the locale and the community that lives there, which precisely jus
tify such autonomy. 

3. Autonomy and its grades: autonomy is local, that is, it fundamen
tally concerns internal governance of the house and from that viewpoint it 
is imposed on the rest of the houses, possible intermediate organizations, 
and on the supreme governance. 

Every house sui iuris becomes practically an institute in miniature, 
a local religious community with all its implications, constituted as an au
tonomous house in that very ambit. This does not mean that a group of au
tonomous houses cannot have the same founder, belong to the same 
branch, or have a greater unity that presides over their autonomy and 
union. However, this union is always thought of and structured as a classi
fication essentially following the defining autonomy of the local entities 
called houses sui iuris. 

This autonomy has grades that are very much differentiated, in con
formity with the experience and tradition of each Order to which the 
house belongs. It is not possible to describe here these grades, because, in 
practically all of the cases, one would have to consult the proper law of 
each house. This would result in a list with entries as varied as are the 
houses sui iuris. 
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Nevertheless, it can indeed be maintained that, in addition to these 
grades, the following are not opposed an autonomous nature: 

a) neither the full subordination of their members to the Roman Pon
tiff ( cf. C. 590); 

b) nor their common subjection to the diocesan bishops; in fact 
there exist autonomous houses belonging to nonexempt religious insti
tutes and to institutes of diocesan right, similarly autonomous; 

c) nor, in the case of feminine monastic autonomous houses, the fact 
of their possible and not infrequent annexation by and partial dependence 
on a masculine regular superior; 

d) nor the almost always universally existent federations, unions, as
sociations, etc., among autonomous monasteries of the same tree, family, 
or founder; 

e) nor, finally, the figure of religious assistants that, precisely in view 
of the risks of isolation that one type of autonomy represents to so cir
cumscribed by a place and a community, the Holy See establishes for au
tonomous monasteries of nuns. 

These houses become like islets of an archipelago that share the 
exact same water but different land. There is no sharing of goods, person
nel, or activities, among these houses. Each house can admit, form, and 
rid itself of the candidates who aspire to live there. Above the superior of 
these houses there is no other superior as there is a provincial superior 
over every local superior in an active modern institute. 

4. The rationale for autonomy lies in that religious profession, which 
is made and lived in a house of this genre, is already, in itself, an exercise 
of ministry. The incorporation into the house, cloister, contemplative life, 
the stability of the professed, apostolic expressions, etc., are values that 
inherently demand the autonomous governance of the house. 

The local concentration of an entire multiple system of governance, 
formation, work, etc., from the beginning of religious life until its culmina
tion. As such, it prevents the persons from squandering their efforts, in
vites them to consider the existential seriousness of their commitment, 
and causes the communities to be configured in the manner of large fami
lies. This creates intimate and intense bonds between these persons and 
the affairs of their communities, and provides an enormous amount of as
sistance to each individual member. 

Although they possess these inherent advantages, sui iuris houses 
are not exempt from risks or limitations. This can explain why their num
bers have grown so slowly in comparison to houses with systems of cen
tralized religious life,  in which systems the practice of conceding 
autonomy to provinces or discreet groups of houses, not to individual 
houses, is established and decidedly practiced. 
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5. The major-local superior might be perhaps the least variable fea
ture, most intensely differentiating of the houses sui iuris, and most uni
versal to them. 

Inasmuch as the person is a superior, all the universal canons ap
plied without distinction to all superiors apply as well. Since he or she is a 
local superior, all the canons that the law applies specifically to superiors 
of the houses apply. Since he or she is a major superior, those canons that 
the law applies to the provincial and comparable superiors apply, as well 
as some that apply to supreme moderators. Finally, since he is an ordinary, 
if it is a clerical institute of pontifical right, those canons, which universal 
law applies to such institutes, apply also to these. 

This superior can lack a faculty or duty that the universal law at
tributes to the major superiors and a fortiori, to the supreme moderators. 
He can hold an office other than one that is not properly a superior's 
which can be subordinated regarding certain bonds and dependencies. 
But his essential character of being simultaneously a local and major su
perior always remains intact. 

An extraordinarily singular example, and perhaps unique in all the 
history of religious life and in its comparative law, is the exceedingly fa
mous Abbey of Casamari (Italy). This is the mother- house for the Cister
cian monastic Congregation of the same name, whose abbot unites in his 
physical person the offices of local superior of the aforementioned sui 
iuris monastery, Supreme moderator of the monastic Congregation, 
major superior and ordinary of the abbey and of the Congregation, and su
perior visitor of the monastic Congregation.2 

2. Cf. S. PACIOLLA, Statuto dell 'ufficio dell'Abate di Casamari. Studio giuridico
sistematico (Rome 1992), p. 222. 
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Tit. II . Ch. I . Religious Houses and Their Erection . . .  c. 614 

Monasteria monialium cuidam virorum instituto conso
ciata propriam vitae rationem et regimen iuxta consti
tu tiones  obtinent . Mutua iura et obligationes ita 
definiantur ut ex consociatione spirituale bonum profi
cere possit. 

Monasteries of nuns which are associated with an institute of men, have 
their own rule of life and governance, in accordance with the constitu
tions. The mutual rights and obligations are to be defined in such a way 
that spiritual good may come from the association. 

SOURCES: cc. 500 § 2, 506 § 2, 525, 527, 529, 533 § 1,1 °, 534 § 1, 549, 580 
§ 3, 603 § 2, 611, 645 § 2, 647 § 1, 652 § 2, 1338 § 2; SpC VI 
§ 2,2° et 3° ; § 3; CodCom Resp. I, II, IV, 24 nov. 1920 (AAS 12 
[1920] 574-575) 

CROSS REFERENCES: cc. 587 §§ 1-3, 616 § 4, 628 § 2, 630 § 3, 638 § 4, 
667 §§ 3-4, 668 §§ 4-5, 674, 684 § 3, 699 § 2, 1192 
§ 2  

COMME NTARY 

Domingo J. Andres, emf 

This norm regulates only the phenomenon of the association of mon
asteries of nuns to an institute for men. It does it in an appropriate con
text, for the association can have effects on the autonomy of such 
monasteries, with extreme moderation and precision, to the point that one 
runs the risk of not even perceiving the meaning and scope of the norm. 1 

1. Meaning and scope: taking the historical facts of this associative 
phenomenon as a point of departure, the norm contemplates four aspects: 

a) the maintenance of a particular way of life and governance by the 
monasteries that are associated with an institute of men; 

b) this particularity must be described almost in terms of total dis
cretion and autonomy in the constitutions of each monastery that intends 
to become associated or wants to revalidate its prior association; 

c) from such association arise mutual rights and duties between the 
monastery and the associating institute; 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 79-81. 
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d) without losing their nature as such, these rights and duties must 
benefit the spiritual good of the parties, especially that of the associating 
monastery. 

2. The monasteries of nuns are suitable subjects for association and 
are the only entities contemplated by this norm. Possibly "monastery" is 
the most appropriate and most used word, but others are not excluded, 
like for example, convents, fraternities, houses, etc. 

The term nun utilized in the norm is characterized by the following 
essential elements: 

a) solemn vows cf. (c. 1192 § 2); 

b) papal cloister (cf. c. 667 §§  3-4); 

c) autonomy of the monastery in which they live (cf. c. 613); 

d) choir and completely contemplative life. 

Therefore, this norm does not contemplate other possible manners 
of association between monasteries for women, or between monasteries 
for men. Nor does it distinguish between houses of sisters or women reli
gious and an institute for men, between monasteries of ordinary cloister 
or without solemn vows and an institute of men or of women, or between 
non-autonomous monasteries, not entirely contemplative, and an institute 
of men. 

3. Both the historical and present rationale for this type of associa
tion are manifold and tend toward the same ends. They are also very re
vealing, on the whole, of the mind and intention of the Church in 
maintaining such an association. These reasons can be summarized by the 
following list: 

a) protection when faced with involuntary doctrinal or moral errors; 

b J regulatory moderation of the expansion of such associated mon
asteries; 

c) protection, even material and economic-much more necessary in 
other times; 

d) especially necessary spiritual and educational aid; and 

e) intervention of the Holy See by means of the associating order or 
institute in some important issues, like admissions, professions, dismiss
als, relations with local ordinaries, and governance. 

4. The essential concept of association: the legislator has expressly 
employed a generic term to indicate the minimum of a subordinated con
nection on some points. 

a) The association does not consist in a union, according to which 
there must flow as an effect, a new and unique institute, distinct from the 
two preceding institutes. Nor does it consist in a federation of monaster
ies, not only because the associating institute need not necessarily be a 
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monastery, which is rarely the case, but because from such a federation 
flows a collegial moral person of pontifical right, both in its origin and in 
the authority on which it depends. This has nothing to do with the phe
nomenon regulated here, among other things, because it hardly causes im
portant consequences in the governance and style of life of the associated 
entities. It does not even consist, in the end, in an aggregation in the strict 
sense, through which an order allows a share of its own goods to go to a 
related religious congregation. Nor, of course, does it consist in a fusion 
by which an institute is founded in another by which it is absorbed. 

b) It consists, on the contrary, of a juridical act, the product of an on
going agreement generally between the conventual chapter of the associ
ated monastery and the superior general. This with at least the consent of 
the council; an agreement by which a monastery of nuns freely associates 
itself with an institute of men, with whose charisma and spirituality it pos
sesses related objectives that justify the associative act, the act being ap
proved by the Holy See. 

5. The function of the constitutions in the association: given the im
portance and the consequences for the associated monastery derived from 
said act, it is necessary that the act of association be recorded in the asso
ciated monastery's constitutions (but not necessarily in those of the asso
ciating monastery). This record in the constitutions is the best guarantee 
of the importance of the act and of the stability the act itself requires. 

The constitutions must contain an enumeration of the mutual rights 
and duties, especially those that bear on the life and governance of the 
monastery. Among them the most notable and complex is sometimes that 
the superior of the men's institute have true jurisdiction or power, in some 
exhaustively defined points, in the associated monastery. It is a conces
sionary power defined by the constitutions of the monastery. 

It is not possible to transcribe here a representative list of these 
rights and duties; but as a source supremely indicative of the generality of 
the cases of association, for their traditional weight and their being in ef
fect immediately prior to the CIC, we can cite, among others, the follow
ing canons: 525, 527 , 529, 533 § 1 ,1 °, 534 § 1, 549, 580 § 3, 603 § 2, 611, 615, 
645 § 2, 647 § 1 , and 652. 

1607 



c. 615 

615 

Bk. II. Pt. III. Sect. I. Institutes of Consecrated Life ANDRES 

Monasterium sui iuris, quod praeter proprium Moderato
rem alium Superiorem maiorem non habet, neque alicui 
religiosorum instituto ita consociatum est ut eiusdem Su
perior vera potestate constitutionibus determinata in 
tale monasterium gaudeat, ad normam iuris peculiari vi
gilantiae Episcopi dioecesani committitur. 

If an autonomous monastery has no major Superior other than its own 
Moderator, and is not associated with any institute of religious in such a 
way that the Superior of that institute has over the monastery a real au
thority determined by the constitutions, it is entrusted, in accordance with 
the norms of law, to the special vigilance of the diocesan bishop. 

SOURCES: cc. 500 § 2, 506 § 2, 512 § 1,1 °, 525, 534 § 1, 535 § 1, 549, 580 
§ 3, 603 § 1, 615, 645 § 2, 647 § 1, 652 § 2 

CROSS REFERENCES: cc. 368, 376, 587 § 2, 590, 620, 625 § 2, 594, 628 
§ 2, 1 °, 630 § 3, 637, 638 §§ 3-4, 667 § 4, 684 § 3, 
688 § 2, 699 § 2 

COMME NTARY ------

Domingo J. Andres, emf 

The norm intends to avoid the species of independent islets that, in 
the present organizational scheme of religious life, would correspond to 
the class of monasteries described by the canon. 1 

1. Scope: the legislator avoids possible isolationism and errors per
haps lethal to the monasteries referred to by the norm by entrusting them 
to the special and immediate vigilance or care of the diocesan bishop. 

In view of the final decision of entrustment, it has been considered, 
and therein lies the justification or rationale for the norm, that the follow
ing facts these monasteries may have in their favor are not sufficient to 
guarantee ecclesial communion and growth as well as their due insertion 
and belonging to the whole of religious life inasmuch as it is articulated by 
the identical general principles of unity and subordination: 

a) the approval of their constitutions by the Holy See ( cf. c. 587 § 2); 

1. F.R. DE PASCUAL, "A prop6sito de los can.ones 613, 614 y 615 del CIC de 1983," in 
Commentarium pro Religiosis e t  missionariis, 73 (1992), pp. 307ff; D.J. ANDRES, El derecho 
de los religiosos. Comentario al C6digo (Madrid-Rome 1984), pp. 81-82. 
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b) their further dependence on the same (cf. c. 590); 

c) a generic dependence on the local ordinaries, which only refers to 
the area of subordination established by c. 678 § 1; 

d) their federation with other similar monasteries and their conse
quent subjection to the advantage of the religious assistant appointed by 
the Holy See, to the chaplain, etc. 

For the same reason, by not considering sufficient all of these ele
ments of this more or less distant dependence on the Holy See and on 
bishops in general, the legislator decrees in the present norm the subjec
tion of these non-associated monasteries to a special, immediate vigilance 
of each bishop of the particular church in which they are established. 

This bishop upon whom they depend is determined pursuant to 
cc. 368 and 376. The local ordinaries, if in fact they exercise any vigilance, 
can only do so t hrough entrustment or delegation by their diocesan 
bishop. 

2. The two defining conditions of these monasteries are the follow
ing: 

a) not having another major superior over their own local superior, 
who is also a major superior, endowed with a certain jurisdiction in the 
strict sense over the monastery; 

b) not being associated with any institute for men, pursuant to the 
norm of c. 614. 

Both conditions must be present simultaneously because without 
one of them the monastery would not be within the scope of the present 
norm. But this seems to be an exegetical theory that strictly follows the 
text of the law. If it is kept in mind, nevertheless, that in the reality of the 
matters and cases of those monasteries, it is not possible ( or, it would be 
absurd) to have another major superior without its being associated with 
an institute to which he belonged, and that the real scope of the possibility 
of association established by c. 614 entails that the constitutions of the 
monastery grant the supreme Moderator of the associating institute suffi
cient faculties and special duties of a major superior, it can be concluded 
that the original Latin expression of the norm is not the best of all the pos
sibilities. 

3. The content of the special vigilance of the bishop is limited in the 
norm by the phrase "ad normam iuris," and it turns out to be subtly exact 
and incisive because it deals with the following: 

a) the norm existing in the proper law of the monastery, namely, the 
constitutions and other directories, in which these monasteries voluntar
ily and freely usually grant the bishops more prerogatives and faculties 
than would be required by the universal law. However, on occasion this 
confuses the functions of a regular superior with those of a bishop, that is, 
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giving to the latter faculties that customarily and traditionally pertain to 
the former; 

b) the norm existing in the universal law which, tradition and extra
canonical pontifical documents aside, by following the CIC, states in 
cc. 594, if one allows equivalency in treatment of these monasteries with 
institutes of diocesan right, as some support (628 § 2,1 °). This is regarding 
the following: canonical visitation, 630 § 3, confessors, 637, rendering of 
accounts in administration of goods, 638 §§ 3-4, alienation of temporal 
goods, 667 § 4, to cloister, 684 § 3 transfer to another monastery, 688 § 2, 
confirmation of the indult of dispensation for temporal vows, and 669 § 2 
the dismissal of those temporarily and perpetually professed. 

Fundamentally, it can be maintained that the special character of the 
vigilance of the diocesan bishop over the non-associated monasteries and 
those that lack an external major superior consist in the development of 
certain powers that , apart from the constitutions of the monastery, are 
conferred on him by the CIC, regarding the areas of spirituality, econom
ics, cloister, and separation from the monastery: powers that, all in all, 
should make up the principal topics the bishop must deal with during his 
obligatory canonical visit to the monasteries. 
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Tit. II. Ch. I .  Religious Houses and Their Erection . . .  c. 616 

§ 1.  Domus religiosa legitime erecta supprimi potest a 
supremo Moderatore ad normam constitutionum, 
consulto Episcopo dioecesano. De bonis domus sup
pressae provideat ius proprium institutis, salvis fun
datorum vel offerentium voluntatibus et iuribus 
legitime quaesitis. 

§ 2. Suppressio unicae domus instituti ad Sanctam 
Sedem pertinet, cui etiam reservatur de bonis in 
casu statuere. 

§ 3. Supprimere domum sui iuris, de qua in can. 613, est 
capituli generalis, nisi constitutiones aliter ferant. 

§ 4. Monialium monasterium sui iuris supprimere ad 
Sedem Apostolicam pertinet, servatis ad bona quod 
attinet praescriptis constitutionum. 

§ 1. After consultation with the diocesan bishop, a supreme Moderator 
can suppress a lawfully established religious house, in accordance 
with the constitutions. The institute's own law is to make provision 
for the disposal of the goods of the suppressed house, with due re
gard for the wishes of founders or benefactors and for lawfully ac
quired rights. 

§ 2. The Holy See alone can suppress the sole house of an institute, in 
which case it is also reserved to the Holy See to prescribe concerning 
the property of the house. 

§ 3. Unless the constitutions enact otherwise, the suppression of the au
tonomous houses mentioned in can. 613 belongs to the general chap
ter. 

§ 4. The suppression of an autonomous monastery of nuns pertains to the 
Apostolic See; the provisions of the constitutions are to be observed 
concerning the property of the monastery. 

SOURCES: § 1: cc. 498, 1501; ES I: 34; AIE 2° 

§ 2: cc. 493, 498, 1501; PC 21 
§ 3: ES H: 41 
§ 4: PC 21; ES II: 41; AIE 2° 

CROSS REFERENCES: § 1: cc. 123; 368; 376; 584; 585; 587 § §  1-3; 616 
§ 2; 622; 1299-1310 
§ 2: cc. 123; 360-361 
§ 3: cc. 587 §§ 1-3; 613; 615; 630 § 3; 631; 637; 638 
§ 4; 667 § 4; 684 § 3; 686 § 2; 688 § 2; 699 § 2 
§ 4: cc. 360-361; 584; 587 §§ 1-3; 628 § 2, 1°; 630 
§ 3; 638 § 4; 667 § 3; 668 §§  4-5; 684 § 3; 699 § 2 
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COMME NTARY -- - - - -

Domingo J. Andres, emf 

Having already treated the suppression of an institute ( cf. c. 584) and 
its parts or larger organizations ( cf. c. 585), the Code now regulates the 
suppression of a house both in the strict sense and in its principal types.1 

I. Scope: in each case of a different house, the canon limits itself to 
focusing on three points: 

a) the competent superior; 

b) the essential conditions; and 

c) the disposition of goods. 

The norm says nothing about the consecrated persons incorporated 
into the suppressed house, nor about the just or grave causes that would 
have to exist to cause suppression, nor about the subsequent effects, or 
about other possible particulars that, for the same reason, are relegated to 
the proper law. 

Among these latter, so as to understand the spirit and moderation be
hind the norm, the following criteria, manifestations of the mind of the 
Church, must be taken into account: not to proceed in haste and not to 
forget the universal and local ecclesial point of view, as far as the compe
tent superiors are concerned; and understanding and flexibility on the 
part of the local ordinaries, in view of those unforeseeable situations that 
leave institutes with absolutely no choice but to proceed with their sup
pression of houses (cf. ES I, 34). 

In relation to the CJC/1917, this matter has been notably simplified, 
its subjects unified, and recognition made of the autonomy of the insti
tutes. 

2. The general norm is contained in § 1, and it is applied only to 
houses in the strict sense (cf. cc. 608-611). Moreover, after consultation 
with the diocesan bishop, not the local ordinary, every suppression is 
brought about by the superior general in conformity with the provisions 
contained in the constitutions. 

This general norm, except where it might be expressly modified in a 
particular aspect, must be kept in mind in the cases of suppression regu
lated by the paragraphs that follow. 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 83-86; idem, "La supresi6n de los Institutos religiosos. Estudio can6nico de los datos mas 
relevantes," in Commentarium pro Religiosis et Missionariis 67 (1986), pp. 3-54. 
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The superior general has a faculty conferred by the law itself with 
the exclusion of competence for the rest: other major superiors, other as
semblies, and the diocesan bishop even though the institute might be of 
diocesan right. 

Prior consultation with the diocesan bishop, distinct from consent or 
permission, is obligatory for and binding on the competent superior; keep
ing in mind that , as is proper to a consultation, the superior is bound to 
bring it about but need not follow the response of the bishop. Since the 
universal law has made uniform the preceding practice and norm in con
sultation, it would be improper for constitutions to attribute the faculty of 
consent or permission to the bishop. 

The constitutions, inasmuch as they are the principal code of life 
( cf. c. 587 § 1 ), must regulate suppression in some way. It is a matter of the 
highest gravity that affects the structure of the institute, its subjective 
rights, the duties of those incorporated into the house, and the pastoral 
structure of the particular church. Issues to be regulated by the constitu
tions can be the following: 

a) the lawful causes for suppression; 

b) under what conditions the superior general can proceed, since 
there can be a vote of the council, chapter criteria, etc.; 

c) a pre-chapter and post-chapter period in which the procedure for 
suppression may or may not take place; 

d) the disposition of goods even though this may be stated in other 
norms. 

The disposition of the goods of a suppressed house must leave in
tact, inasmuch as they are criteria superior to the provisions of the proper 
law in this regard: 

a) the wishes of the founders or donors, if any, for which considered 
and detailed regulation is established in cc. 1299-1310; 

b) the rights lawfully acquired by third parties, by the house itself, by 
its incorporated members, etc. No one should be unjustly prejudiced be
cause of the suppression; nor can suppression be utilized to elude ac
quired duties of justice. 

When the proper law does not provide for the disposition of the 
goods, which occurs more often than is desirable, then c. 123 must be ap
plied. That is, they will pass to the juridical person, who by law, is immedi
ately superior to the house and to the province of the institute, if any, or to 
the institute under the direction of the general governance. 

3. Suppression of the only house of an institute (§ 2) (it can be the 
only house by virtue of being the last one after all the other houses have 
been suppressed or extinguished, or for being the first house before oth
ers have been established). The reservation of competence granted by the 
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norm in favor of the Holy See, or the dicastery of the Roman Curia on 
which the institute in question might depend, finds its rationale in that, in 
practice, this suppression is practically the suppression of the institute it
self, in which case c. 584 should apply, whose content is the same as that 
of the present decision. Although the canon does not mention it, the Holy 
See must and does observe the two provisos of § 1. 

Nevertheless and pursuant to law, even if the last house is sup
pressed, the institute still remains standing, for its juridical personality 
cannot be confused with or exhausted by one of its houses, although it 
might be the last house. Neither can all the elements that form this person
ality be reduced to the personal substrate (its members) of the juridical 
person. On the other hand, even if they are dispersed and without any 
house, the professed, the last ones, could and will have to continue being 
professed of the institute. 

4. The suppression of an autonomous house (§ 3) is entrusted to the 
competence of the general chapter defined by c. 631. An autonomous 
house (sui iuris) is defined by c. 613. 

The chapter in question is not the local chapter of the canonate or of 
the monastery, but the general chapter of the entire order or of the entire 
monastic congregation to which the house of canons regular or the mon
astery respectively belongs. 

The constitutions, bound by the norm to regulate suppression, can 
contain in this regard provisions similar to those we have previously sug
gested with respect to the general norm of § 1. Likewise, the constitutions 
must also respect the possible acquired rights of third parties and the 
wishes of the founders and donors, if any. 

The possibility foreseen by the norm that the constitutions might 
provide otherwise does not refer to their lawfully being able to leave a gap 
in this respect, but only that instead of respecting the competence attrib
uted to the general chapter, they attribute it to another superior or to 
other inferior organizations that, in general, usually are, or can be reduced 
to, the superior general along with the deliberative vote of the council. 
That is to say, they follow the general principle-given the nature of the 
subject and act, which requires executive power, more proper to personal 
superiors than to collegial or chapter superiors. 

5. The suppression of an autonomous monastery of nuns (§ 4) 
comes at the end of the norm when, the preceding practice and jurispru
dence having been canonized. The Holy See is declared as the only compe
tent body to carry out the suppression, while the constitutions remain 
bound to provide for the disposition of goods. The decision, thus, is cor
relative and harmonious with that expressed by c. 609 § 2, regarding the 
establishment of the monastery itself: the same one that erected it shall 
suppress it. 
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The rationale for this reservation has very much to do with the ratio
nale that supported the reservation of establishment: 

a) it was not so much a matter of a protective anachronistic mea
sure, although if protection is spoken of , the not-so-infrequent cases, past 
and present, of bishops not having proceeded justly in cases of suppres
sion must be remembered. But of an intrinsic requirement of the special 
juridical situation of these monasteries which, for the purpose of suppres
sion, are similar to an institute concentrated in an autonomous house. 
Therefore, c. 584 or c. 616 § 2 must be applied to them, since both norms 
coincide about determining the competent authority for suppression; 

b) it is important that the Holy See, being directly responsible for the 
new state that the nuns must assume, be the one which decrees the sup
pression and thereby prevents an inferior authority's intervening in a mat
ter in whose beginning it had no part. 

The constitutions normally foresee several alternative and graduated 
methods for the disposition of goods, as well as the formalities and condi
tions to be fulfilled before proceeding to suppression. 
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CAPUT II 

De institorum regimine 

ART. I 
De Superioribus et consiliis 

CHAPTER II 
The Governance of Institutes 

ART. 1 
Superiors and Councils 

ANDRES 

Superiores suum munus adimpleant suamque potestatem 
exerceant ad normam iuris universalis et proprii. 

Superiors are to fulfil their office and exercise their authority in accor
dance with the norms of the universal law and of their own law. 

SOURCES: cc. 501 § 1, 502 

CROSS REFERENCES: cc. 129, 587, 596, 627, 734, 833, 8° 

COMME NTARY ------

Domingo J. Andres, emf 

The chapter on religious authority opens with an extremely impor
tant norm of enormous scope. This norm, presupposing the conference or 
recognition of the possession of the power granted by c. 596, completes 
that canon by regulating the exercise of power by making definite ref er
ence to the universal and proper laws, according to this very order of enu
meration and respectful of the internal hierarchy within both bodies of 
law.1 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 88ff. The formula of the profession of faith, along with the oath of fidelity to one's office, 
can be consulted in Commentarium pro Religiosis et Missionariis, 70 (1989), pp. 364-366. 
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1. The superiors are the intended subjects of the norm. Here they 
have been taken in the strict sense, as physical persons who, by virtue of 
their office, in their own name or in another's, fulfill for the benefit and in 
the service of their communities the functions of magisterium, gover
nance, and sanctification, and exercise their religious power pursuant to 
the law. 

In cases prescribed by the same law, they will be aided by their re
spective councils, but the presence of the councils still leaves intact the 
power and personal prominence in governance of the superiors. 

The norm encompasses all superiors existing at all levels, who, in 
conformance with the present legislation, are the following: 

a) superiors general; 

b) ordinary major superiors; 

c) mere major superiors (those who are not ordinaries); 

d) local superiors; 

e) superiors who are vicars of all the preceding, but only when they 
really act as vicars; and 

f) the superior visitators, but only while they really act as visitators. 

2. The exercise of the function of superior amounts to the fulfillment 
of duty and faithfulness to office. The Latin word, munus, allows, and one 
might even say demands three translations (function, position, office), 
none of which is greater than another. I prefer to speak of function, as 
function of office or post, because the word suggests most immediately 
and literally, the triple function of magisterium, governance, and sancti
fication into which the performance of the work of superior must be bro
ken down. 

From a deep analysis of the Code, the following can be compactly 
delineated: 

a) a statute generic and common to all the superiors without distinc
tions, whose central nucleus consists of: 

(i) the set of duties of office, formally such by reason of the tone 
used by the legislator, but organically such by reason of the subject matter 
dealt with, which one can include among and which belong to the three 
munera, namely, either the function of magisterium, or governance, or 
sanctification; 

(ii) by the other set of faculties, also of office, equally such by reason 
of their text and formulation and which have an equal claim to be included 
in each one of the three munera; 

b) a statute specific and particular for each superior at all the afore
mentioned levels, much lower than the first, but equally made up of duties 
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and faculties, likewise which can be included in each one of the three mu
nera that make up the munus of the office of superior. 2 

3. The exercise of power. The mention of the technical word potestas 
better circumscribes the object of the exercise of power and it especially 
recovers the connection and the imperium inherent and particular to 
power. Through such power, it is proper to the holder of the office. This 
word was necessary, for neither all the munera are imperative, nor all that 
a superior as such can and must do is reducible to an imperium or man
date, though this might be the most genuine, definitive, exquisitely juridi
cal, and difficult characterization. 

It is necessary to specify that religious power can be of two types: 

a) first, there are superiors (in fact the immense majority of them) 
who only have and need the common form of power, previously denomi
nated dominative, which is understood as domestic or governing or eco
nomic power to govern the subjects according to the ends of the institute, 
provinces, and houses. This power has the dual origin of the nature of reli
gious life and the free agreement to subjection on the part of the professed 
member, which is assumed by prof essing the counsel of obedience 
through a public vow; 

b) second, there are superiors of clerical religious institutes of pon
tifical right who, besides the aforementioned common power, also have 
power of jurisdiction proper to the Hierarchy of the Church. This is de
fined as public ecclesiastical power, existing in the Church by divine insti
tution, which enables the superiors to govern a subject according to the 
supernatural end of the Church and according to the specific end of the in
stitute itself, and which has its origin in divine institution, its basis in the 
character of Holy Orders and its development according to the exclusive 
norms of universal law. 

4. The norm of both laws: the described powers are subject to the 
regulation by the universal and proper law which created such powers; 
therefore, the universal and proper law must be the genuine and only 
sources of interpretation and application for the exercise of both powers. 

Quantitatively, the proper law will be able to be larger, detailed, and 
specific, especially as a result of the new place for autonomy, which, re
garding governance, has been given to the institutes and, unquestionably, 
by dealing with the development of the functions inherent to common 
power. However, the universal law, were it to be shown to be vastly infe
rior, will still be formally and substantively more exhaustive, more coer
cive, and of a superior rank, This is because, among other things, the 
universal law is what has granted autonomy to the proper law and what 

2. Cf. for the status, according to the Code, of all superiors, D.J. ANDRES, Los superiores 
re ligiosos segun el C6digo. Guia de subditos y de superiores (Madrid 1985), p. 225. 
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has imposed subordination and controls for harmonization in the exercise 
of power. 

5. The profession of faith must necessarily precede the exercise of 
power by the superiors of clerical institutes, pursuant to their constitu
tions and in conformance with the formula publicly approved by the Apos
tolic See ( cf. c. 833,8°). 

It is a grave prescription that must come before the use of religious 
power. 

With the profession of faith, the guarantee of orthodoxy of doctrine, 
moral, rectitude, and the clarity of religious principles of governance is 
sought for the community. All this goes to show that it is a matter of grave 
and delicate obligation. 

The act of profession must be personal, not allowing delegations and 
substitutions, using the formula established therefore. This is the sole 
guarantee of the truth and integrity of all that must be professed, and it 
must be done before the hierarchical superior, or a delegate, and in the 
presence of the interested community, generally and practically in the 
same act of taking possession of office. 

By analogy and equivalence of functions, by the closeness of their 
power and because, in both cases, the assets inherent to the act of profes
sion of faith must be safeguarded, the rest of the religious superiors of lay 
institutes may very well be obliged by the constitutions, or by other direc
tories to perform the same act of profession, with identical characteris
tics. 

Note, finally, that the constitutions of the clerical institutes remain 
bound not only to contain this precept, but also to specify before whom 
and when profession must be made. 
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Superiores in spiritu servitii suam potestatem a Deo per 
ministerium Ecclesiae receptam exerceant. Voluntati igi
tur Dei in munere explendo dociles, ipsi subditos regant 
uti filios Dei, ac promoventes cum reverentia personae 
humanae illorum voluntariam oboedientiam , libenter eos 
audiant necnon eorum conspirationem in bonum instituti 
et Ecclesiae foveant, firma tamen ipsorum auctoritate 
decernendi et praecipiendi quae agenda sunt. 

The authority which Superiors receive from God through the ministry of 
the Church is to be exercised by them in a spirit of service. In fulfilling 
their office they are to be docile to the will of God, and are to govern those 
subject to them as children of God. By their reverence for the human per
son, they are to promote voluntary obedience. They are to listen willingly 
to their subjects and foster their co-operation for the good of the institute 
and the Church, without prejudice however to their authority to decide 
and to command what is to be done. 

SOURCES: LG 43, 45; PC 14; ET 25; MR 13; SFS 3 

CROSS REFERENCES: cc. 129, 207 § 2, 212 § 2, 573 § 1, 596 § 2, 601, 607 
§ 1, 734, 1191 § 1 

COMME NTARY ------

Domingo J. Andres, emf 

Together with the following canon, this norm is presented as a speci
fication of the exercise of power affirmed by the preceding c. 617, and 
constitutes an important absolute innovation in relation to the CJC/1917.1 

1. Meaning and scope: by bearing on the nucleus of the Second Vati
can Council's conception of religious authority and obedience, and by iso
lating the principal elements regarding the superior. Thus the legislator 
establishes here the present anthropological and theological criteria that 
every superior must follow in the exercise of the power intrinsic to the of
fice. 

Likewise, the norm supplements the CJC/1917, by explaining the ori
gin and ecclesial mediation of authority, subjecting in a more genuine 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
p. 92; B. VALUY, Del gobierno de las comunidades religiosas (trans. from French) (Barcelona 
1906), p. 508. 
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manner its exercise to the service of, dialogue with, and respect for the 
person, and by stating seven precepts which proceed from the duty of obe
dience to the will of God, which is entrusted to the superior. 

2. In the spirit of service is the phrase located at the very beginning 
of the canon to show that the subsequent set of precepts are inspired and 
conditioned by this principle. The multifaceted Latin preposition "in," in 
the Biblical sense, denotes a global style, an evangelical attitude, a spirit 
and configuration, and the radical atmosphere in which the superior must 
work From this group it follows that just as this power is directed toward 
service, so also must service be seen as being powerful. The superior, by 
virtue of office, is obliged to serve by issuing orders or, what amounts to 
the same thing, to command by serving. 

"Every Prelate has to consider himself as a servant of all, for he has 
been given this office in service to all, and this is his principal task," said 
B. Valuy at the beginning of the century,2 a quote which may be of interest 
to those who put too much importance on the innovation of the Council. 

3. The origin and mediation of power are described in a precise 
phrase at the outset of the norm. Power comes from God Himself, passed 
through the Church for its ministry and service, specifically, in our case, 
through the group of subject faithful who embrace the life and sanctity of 
the Church by their profession of obedience in a canonically approved 
communal manner. 

The Magisterium clearly expressed this origin and mediation: "The 
authority of the religious superiors comes from the Spirit of the Lord in 
connection with the Sacred Hierarchy, which has canonically established 
the Institute and has genuinely approved its specific mission" (MR 13). 

This divine origin and this ecclesial mediation justify the supernatu
ral, anthropological and psychological content that unite the whole of 
these seven precepts. 

4. The seven precepts that must regulate the exercise of power of the 
religious superior, preceded and enlightened by docility to the will of God, 
from whom the superior has received the power and precisely the reason 
for having received it, deserve a brief commentary exclusively from the 
points of view of their foundation or justification, and of their compatibil
ity in the whole context of the values that maintain religious consecrated 
life: 

a) Superiors govern their subjects as children of God, the supreme 
title of dignity for a person, for a believer, and for a consecrated member, 
and is the God from whom the superior ultimately receives power and to 
whom the subject has consecrated himself and is consecrated to through 

2. B. VALUY, Del gobierno de las comunidades religiosas, cit., p. 471. 
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the Church (cf. cc. 573 § 1 and 654) by the taking of its vows (cf. c. 1191 
§ 1). 

b) By their reverence for the human person, dignified by baptism 
(cf. GS 24, 63; LG 7, 3), by a specific religious consecration, and by the in
nate and acquired gifts that form the personality of each individual per
son. 

c) Fostering their voluntary obedience, as a kind of paradoxical 
ideal capable of being proposed only to those who has voluntarily surren
dered their person in profession (cf. c. 607 § 1), for obedience proceeds 
from the will and the capacity to will is always freedom. An ideal, never
theless, that is necessary for one who has freely professed to obey, and 
able to be required, both in the external forum, by the juridical entity of 
the norm, and in the internal forum, by the presence of God to whom pro
fession refers and by belonging to the prescription of a system that is said 
to be both canonical and sacred. 

d) They are to listen willingly to their subjects (this is a natural con
sequence of the human, baptismal, and consecrated dignity of the sub
jects) and not as someone listening with "deaf ears," but as one who must 
gladly attend to the person exercising a right, as a one of the faithful, to 
present needs and desires to the Pastors of the Church ( cf. c. 212 § 2), and, 
as a religious, the right to receive attention in the means necessary to per
severe in the religious vocation ( cf. c. 670). Obviously, the prescription 
does not include the duty of fitting the decision to the desire of the sub
ject, nor to secure an agreement. Nor is there even a duty to respond, for 
the simple reason that the authority to decide and command belongs to 
the superior alone. 

e) They are to foster the cooperation of their subjects for the good of 
the institute: a member of an institute has the institutional duty of collab
orating to further the good of the institute, imposed by the canons that 
provide the requirements for profession and incorporation into the insti
tute; and consequently, in close harmony with a personal commitment. 
The good of the institute, is not understood as reputation, image, or exte
rior splendor, but the realization of its ends and constitutive works, its 
common good, its patrimony, and ecclesial charism. 

f) And for the good of the Church, universal and particular, to whose 
life and holiness belong the state in which the subject professes perfection 
( cf. cc. 207 § 2 and 573 § 2), although to pursue the good of the institute 
might already be the most genuine form of pursuing the good of the 
Church. The dialectic between the welfare of both can never produce con
flicts of interest, for it is analogous to the relationship of universal law to 
the proper law of each institute. 

g) Without prejudice, however, to their authority to decide and to 
command what is to be done. The Latin used in this precept is couched in 
the harsh and forceful manner employed in the law to state grave matters, 
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because it is here a matter of defining and protecting the pure essence of 
the superior's power. 

The phrase includes a faculty of decision and another of precept: the 
first theoretically determines the work that must be done; the second, in 
contrast, establishes or practically imposes its execution; in both faculties 
the superior remains enormously alone, after all the preceding processes 
of dialog, listening, and respecting the person of the subject. 

When confronted with the decision and the precept issued by the su
perior, the subject has to obey and comply with them; attitudes that will 
prove meritorious and sanctifying to the extent in which the spirit of faith 
can discover and admit that the superior is God's representative 
(cf. c. 601), and perceive the flow of the loving and benevolent power of 
God though the hierarchy of the Church, in the decision and precept, per
haps even imperfect, of the superior ( cf. c. 618). If this supernatural re
course does not work, taking for granted that the superior issues orders 
according to the constitutions (cf. c. 601), acts of obedience will progres
sively become an absurd type of torture and a real impossibility. 
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Superiores suo officio sedulo incumbant et una cum so
dalibus sibi commissis studeant aedificare fraternam in 
Christo communitatem, in qua Deus ante omnia quaera
tur et diligatur. lpsi igitur nutriant sodales frequenti 
verbi Dei pabulo eosque adducant ad sacrae liturgiae ce
lebrationem. Eis exemplo sint in virtutibus colendis et in 
observantia legum et traditionum proprii instituti; eorum 
necessitatibus personalibus convenienter subveniant, in
firmos sollicite curent ac visitent, corripiant inquietos, 
consolentur pusillanimes, patientes sint erga omnes. 

Superiors are to devote themselves to their office with diligence. Together 
with the members entrusted to them, they are to strive to build in Christ a 
fraternal community, in which God is sought and loved above all. They are 
therefore frequently to nourish their members with the food of God's word 
and lead them to the celebration of the liturgy. They are to be an example 
to the members in cultivating virtue and in observing the laws and tradi
tions proper to the institute. They are to give the members opportune as
sistance in their personal needs. They are to be solicitous in caring for and 
visiting the sick; they are to chide the restless, console the fainthearted 
and be patient with all. 

SOURCES: SC 19; LG 44; CD 15, 16; PC 4, 6, 14, 15; DV 25; PO 7; ES II: 
16; JOANNES PAULUS PP. II, Let. Ap. Sanctorum altrix, 11 iul. 
1980, VI (AAS 72 [1980] 788-790) 

CROSS REFERENCES: cc. 23-28, 212 § 2, 576, 578, 587, 588 §§  2-3, 598 
§ 2, 601-602, 607 § 2, 610 § 2, 652 § 2, 662-664, 
670, 689 § 2, 734, 834 

C O MME NTARY ------

Domingo J. Andres, emf 

Together with the preceding norm, this norm is innovative with re
spect to the CIC/1917. Thus faced with a concept considered by some as 
"too juridical" regarding the superior in the CIC/1917, this canon empha
sizes more the pastoral dimension of the figure by softening the exercise 
of power and bringing it as close as possible to the subjects.1 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 97-108. 
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1. The meaning and scope: apart from what has already been said, 
consist in presenting a list of delicate duties of office originating from a 
firmly grounded historical-traditional process of refinement. At the same 
time, this list reflects the numerous constitutions of institutes in which it 
would be easy to place each or all of these precepts. 

Likewise, the norm demonstrates great harmony with the whole of 
the canonical system to which it belongs, by having some of the duties of 
office converge in the figure of the superior. The origin of this office con
sists in duties or rights fundamental to all consecrated. In this way, with 
extreme skill on the legislator's part, the norm serves to facilitate and fos
ter the observance of such duties, endowing the whole set with an enor
mous power of persuasion. 

2. The imperative nature of the whole of these eleven precepts di
rected to the superior cannot be denied or held to be unimportant by 
those who feel attracted to the magnetism of the subject matter or content 
regarding the norms that deal with each one of the precepts. 

This group of norms possesses the imperative nature that corre
sponds to every general law of the Church, specifically in this case to the 
Code. Moreover, each one of the norms of the group possesses the spe
cific imperative nature that is afforded by the imperative form in which it 
has been formulated and possesses the moral or religious weight of its 
specific content. 

Eleven canonical obligations are imposed on the superior and the 
subject is indirectly and by reflection guaranteed a kind of generic right 
that the superior perform these obligations in a supernatural, charitable, 
and human style that this group distills. 

One cannot doubt that a suitable fulfillment of the whole of these ob
ligations will enormously facilitate the exercise of power in a specific case 
of decision and of precept. 

3. The eleven precepts directed to the exercise of the power of the su
perior deserve a very brief commentary that emphasizes especially their 
content, harmony within the context, and their particular weight in the 
configuration of the office of superior, as the new law has established: 

a) Assiduous dedication to the office of superior. This is the funda
mental obligation, which encompasses all that follow, and is prefaced by 
the deductive particle igitur. This diligent devotion to their office will be 
given specific expression therefore in the fulfillment of the prescriptions 
that follow it. 

b) Building in Christ a fraternal community. This precept has a 
meaning and scope analogous to the previous one, in that the drafting of 
the norm follows it. It is the fundamental and common norm for all the in
stitutes and societies ( cf. cc. 602) and specifically is a part of the religious 
institutes ( cf. cc. 607 § 2 and 662). 
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c) Nourishing the community with the food of the word of God: a 
duty that affects all the superiors, in particular the local superiors, who 
fulfill it personally or by additionally making use of others. It is the divine 
Word that, above all, is made clear in the Bible and embodied in the Eucha
rist, but also occurs on other occasions. It is the same Word whose study is 
immediately imposed on the novice ( cf. c. 652 § 2) and, in the richest and 
most varied manner, on every professed member (cf. c. 663 § §  1-3). 

d) Leading the community in the celebration of the sacred liturgy: 
a duty literally paired with the preceding one and that entails the proper 
formation of the superior and the community. The precept is harmonized 
with the generic mandate for all the members of the institute of cc. 663-
664, and with the one specifically referring to the novices of c. 652 § 2. The 
term "liturgy" must be understood not only in the strict sense of c. 834, but 
also in a general sense concerning all aspects of worship). 

e) Exemplary exercise of the virtues: which are to be cultivated in 
accordance with the universal law and the law proper to the institute. Be
cause every Christian and religious tradition is constant and unanimous, 
besides being extraordinarily rich and eloquent, in respect to the decisive 
importance that the example of the ecclesiastical and religious superiors 
is for those entrusted to them. 

f) Exemplary observance of the laws and traditions proper to the 
institute are literally related to the previous precept, but are genuinely 
different both in subject matter and in the present will of observance that 
is required. Laws are identified with "proper law" following the construc
tion of c. 587. Traditions, in contrast, are those suitably qualified commu
nal practices belonging to patrimony ( cf. c. 578) that, without having been 
imposed by the legislator nor by the superior, obtain the force of law it
self, provided that it is not contrary to the general conditions of the effi
cacy of custom in the law of the Church ( cf. cc. 23-28), that is, if they are 
wholesome. 

g) Opportune assistance to members in their personal needs: which 
will be those needs which the member, as one of the faithful, can claim 
pursuant to c. 212 § 2, especially those which, as a religious, can be 
claimed pursuant to c. 670, in relation to the obligations that weigh upon 
the institute and its superiors. 

They can be needs of all kinds, derived from one's profession, but 
their satisfaction really depends on the objective possibilities of each in
stitute. The assistance claimed for the satisfaction of the same is evidently 
ordered to facilitate the duty of fidelity to the vocation. 

h) Being solicitous in caring for and visiting the sick: especially 
those who are particularly in need, will be in response to an urgent neces
sity. The duty of care and aid is not imposed on the superior as being di
rect and personal. However, solicitude must be shown so that the sick are 
attended to and visited by everyone, well understanding nevertheless, that 
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to the extent possible, personal dedication to this task will be especially 
valuable in furthering a family atmosphere, which should prevail in intra
community relationships. 

i) Chiding the restless: not as a work of common mercy, but as a 
non-delegable duty of office consisting in the canonical chiding for the 
good of the one chided and of the community. It is a personal duty and can 
be carried out in private or in public, but always with the highest caution 
and discretion. Tradition, extremely rich in this regard, agrees in that it is 
a special obligation of every superior, and must be founded in justice, di
rected by discretion, and inspired by charity. 

j) Consoling the fainthearted: understood as those who through 
weakness of temperament can tend to become discouraged when faced 
with normal or common difficulties. It is the precept that most reminds us 
of the well-tried motivational work of the superior, of which so much is 
spoken nowadays. It is, likewise, a work of charity and a form of alms fre
quently necessary in religious community life. 

k) Patience with all: being tolerant, uncomplaining, understanding 
with everyone, and especially with the most restless, fainthearted, critical, 
and rebellious. It is a virtue necessary and proper to one who serves and 
so it becomes appropriate to demand it of the superior, who has to exer
cise power in the spirit and works of service. It is also a precept which one 
cannot delegate or transfer, and thereby is possibly the most complex and 
consistently demanding of the eleven; and of course, among the best fruits 
produced by good governance. No wonder tradition has classified wrath 
as "the vice most destructive of good governance." 
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Superiores maiores sunt, qui totum regunt institutum, 
vel eius provinciam, vel partem eidem aequiparatam, vel 
domum sui iuris, itemque eorum vicarii. His accedunt 
Abbas Primas et Superior congregationis monasticae, qui 
tamen non habent omnem potestatem, quam ius univer
sale Superioribus maioribus tribuit. 

Major Superiors are those who govern an entire institute, or a province or 
a part equivalent to a province, or an autonomous house; the vicars of the 
above are also major Superiors. To these are added the Abbot Primate and 
the Superior of a monastic congregation, though these do not have all the 
authority which the universal law gives to major Superiors. 

SOURCES: cc. 488,8°, 501 § 3 

CROSS REFERENCES: cc. 134 § 1, 607 §§ 2-3, 616 § 3, 621, 734, 1405 § 3, 
2°, 1427, 1438 § 3 

COMME NTARY ------

Domingo J. Andres, emf 

This canon is absolutely indispensable in its specificity because the 
law confers on these superiors an important group of faculties while 
charging them with the same obligations, all belonging to the munera 
docendi, regendi et sanctijicandi, according to the superior's crucial 
leadership role in the community. It is likewise indispensable because a 
significant number of superiors are also ordinaries pursuant to c. 134 § 1, 
with the noteworthy consequences that are derived from that status in the 
ecclesiastical jurisdictional order. 1 

1. The meaning of the norm is limited to a normative and specific 
definition of specifically who the major superiors are and how they are 
designated. The point of reference for the norm is the type of juridical per
son over which the power of the corresponding superior is projected. 

2. Major superiors in the full and proper sense are: 

a) those who govern an entire institute, called by the universal law 
supreme moderators, and most often called superior general by the 
proper law; 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 108ff; idem, Los superiores religiosos segun el C6digo. Guia de subditos y de superiores 
(Madrid 1985), pp. 163-179 for major superiors; pp. 180-202 for ordinaries. 
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b) those who govern the part of the institute called a province are 
called provincial superiors; 

c) those who govern the part of an institute that is equivalent to a 
province are commonly called quasi-superiors or Vice-provincials; 

d) the local superiors of a sui iuris house ( cf. c. 613) are most often 
called Provosts or abbots; 

e) all the respective vicars of the four preceding superiors, when 
they act as such in the strict sense, not to be confused with those some
times loosely called vicars, inasmuch as they are endowed with merely 
delegated power and can never be ordinaries. A genuine vicar has power 
dependent on the office, even though it is vicarious power. 

3. Major superiors in the sense equivalent in law to the preceding 
are: 

a) the abbot primate, or superior of a Benedictine monastic confed
eration; 

b) the superior of a monastic congregation is generally called its 
President, Archabbot, or vicar General . 

These two are equivalent to the group of the first five, because they 
lack a faculty or obligation which constitutes the power of the major supe
rior by virtue of the universal law. We will address these main faculties or 
obligations shortly. To measure the degree of similarity, a result of having 
or lacking faculties and obligations particular to the genuine major supe
rior, reference must be made to the proper law of each institute. 

4. Consequently, none of the council member consultants, assistants, 
definators, etc., are superiors, whether general, provincial, or local, ex
cept when they are at the same time vicars of the superior, taking "vicar" 
in the strict sense. 

Nor are local or minor superiors true superiors, except those who 
are superiors of a house sui iuris. 

5. Particular obligations of the major superior: we will enumerate 
them here, referring to the respective canons, as diversified in the three 
munera, as a demonstration of the consistency of a figure, the notion of 
which is not given by the CIC: 

a) In the function of governance: cc. 642, 644, 645 § 2, 650 § 2, 689 
§ 3, 694 § 2, 695 § 2, 697, 703, 444 § 1; 

b) In the function of sanctification, as implicit obligations, other 
canons could be listed: cc. 1030, 1032 § 2, 1038, 1054. 

6. Particular faculties of the major superior: these are enumerated 
with the same criteria: 

a) In the function of governance: cc. 641, 645 § 4, 649 § 2, 653 § 2, 665 
§ 1, 672 with 285 § 4, 689 § 1, 703, 708, 443 § 3, 2°, 1427 § 1; 
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b) In the function of magisterium: c. 832; 

c) In the function of sanctification: cc. 967 § 3, 974 § 4, 1019 § 1, 
1052 § 2, 1033-1039, 1050, 1°, 1051, 1025, 1029, 1051, 2°. 

(As implicit faculties, that is, without express mention of the 
holder, but certainly att ributable to the major superior, the following, 
among others, can be enumerated: cc. 587 § 4, 609 § 1, 632, 636, 642, 653 
§ 1, 656, 3° and 5°, 657 § 3, 659 § 2, 671, 672, 683 § 2, 695 § 1). 

To all of these must be added those that are explicitly attributed to 
the superior general and especially to the major superior. 

7. The major superiors who are "ordinaries": this illustrious figure 
is the sum of the following five elements: 

a) non-governance of the Church nor of a particular church; 

b) ordinary power (proper or vicarious); 

c) clerical character of the institute of which they are major superi-
ors; 

d) pontifical character of the same institute; and 

e) office of major superior possessed by the holder. 

8. Particular obligations of the major superiors who are "ordinar-
ies" are (we will refer to the corresponding canons): 

a) In the function of governance: 

- of a legislative character: cc. 65 § §  1 and 3, 68, 84; 

- of an executive character: cc. 474, 1277 § 2, 1279 § 2, 1301 § 2, 
1302 § 2, 1304 § 1, 1305; 

- of a penal character: cc. 1339 § 3, 1341, 1342 § 3, 1350 § 2, 1356 
§ 2, 1371, 1373; 

- of a procedural character: cc. 1717 §§  1-2, 1718, 1719, 1720, 1721 
§ 1, 1737 § 1. 

b) In the function of magisterium: cc. 258 with 659 § 3, 829, 830 § 3; 

c) In the function of sanctification: cc. 951 § 2, 956, 958, 1073, 1052 
§ 2, 1039, 1189, 1224 § 1. 

9. Particular faculties of the major superiors who are "ordinaries" 
are (we will refer to the corresponding canons): 

a) In the function of governance: 

- of a legislative character: cc. 5 § 1, 14, 87, 66, 59 § 1, 132 § 2; 

- of an executive character: cc. 162, 273, 274 § 2, 285 § 4 with 672, 
289, 1265 § 1, 1267, 1276 § 1, 1279 § 1, 1281 § 1, 1283, 1°, 1284 § 2, 6°, 1288, 
1301 § 3, 1302 §§ 1 and 3, 1304 § 1, 1309, 1310 § 3; 
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- of a penal character: cc. 1339 §§  1-2, 1340 § 3, 1348, 1355 § 2, 1356 
§ 1, 2°; 

- of a procedural character: cc. 1480 § 2 ,  1653 § 3, 1708, 1717 § 3, 
1722, 1737 § 3, 1738, 1 739. 

b) In the function of magisterium: c. 764; 

c) In the function of sanctification: cc. 903, 936, 971, 1042, 3°, 1044 
§ 2 ,  2°, 1047 § 4, 1052 § 2, 1207, 1212, 12 10, 1224 § 2. 
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Plurium domorum coniunctio, quae sub eodem Superiore 
partem immediatam eiusdem instituti constituat et ab 
auctoritate legitima canonice erecta sit, nomine venit 
provinciae. 

The union of several houses which constitutes an immediate part of the 
same institute under the same Superior and has been canonically estab
lished by lawful authority, is called a province. 

SOURCES: cc. 488,6°, 494 § 1; AIE 1 ° 

CROSS REFERENCES: cc. 115 § 2, 581, 608- 610, 620, 734 

COMME NTARY - - - - - -

Domingo J. Andres, emf 

The norm presents the province as a greater organism or part of an 
institute, which is the axis and type of every other similar figure that 
unites several houses, about which the Code prescribes nothing, and 
which the laws of the institutes must define and configure in relation to 
the province.1 

The norm is applied to all the institutes, without excluding those of 
diocesan right, even though it is very probable that these will not be com
posed of provinces, or the monastic congregations. 

1. Definition: by bringing to the surface all the constitutive elements 
that, explicitly or latently, are evident in the canon, the province can be 
defined as an organism or greater juridical person, and part of an institute 
(cf. c. 581). It is formed by the familiar and juridical union of several 
houses, canonically established through a formal decree by the superior 
general with the council, or at times by the general chapter, so as to facili
tate governance, community life, and the pastoral ministry. It is governed 
by its own major superior, called a provincial superior, endowed with ordi
nary power, and possesses its own governance and administration distinct 
from though subordinate to the general organisms and, a fortiori, the 
local organisms. 

In this descriptive idea, the essential constitutive elements are the 
following: 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. llOff. 
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a) at least three houses (that would be the matter, together with the 
means and territory); 

b) their own means of subsistence and autonomy (vocational, forma-
tive, economic, etc.); 

c) a circumscribed and flexibly understood territory; 

d) a provincial superior; 

e) a system of good governance, communal life and apostolate (final 
cause); and 

f) canonical establishment by a formal decree (effecting cause and 
canonical form). 

2. Importance of the province: from multiple points of view, estab
lishing or suppressing a religious province is a matter of extraordinary 
gravity: 

a) for the purpose of incardination and work in the same, there are 
great variations from province to province; 

b) for the purpose of obedience to a major superior and not to oth
ers, as well as having two major superiors (provincial and general) or one 
only (the general); 

c) in formative, apostolic, community matters, according to the cir
cumstances of each province; 

d) for the purpose of exercising the same rights and duties expressed 
in the proper law, diversely executed and applied; 

e) for the purpose of unity, decentralization, subsidarity, etc., of the 
institute itself. 

3. The figures or parts equivalent to the province: they are only 
mentioned in an embryonic manner or in passing by c. 620, in order to es
tablish that its superior is also, or can be, a major superior, as well as the 
vicar of the latter, as long as the degree of equivalence suggested by c. 620 
is given. 

In this sense there can be substantially two hypotheses: 

a) one that deals with certain unions of persons, rather of houses; or 
that the unions of houses be governed by a delegate; or that the house be 
fewer than three; or that, even though being more than three units, they 
have not been established as a province. In none of these cases has the 
minimum of equivalence envisioned by the canon been achieved. 

b) on the other hand, if it is a real union of at least three houses, with 
a superior who has ordinary power, but vicarious or exercised in the name 
of the major superior of another organization, equivalence may exist 
(quasi provincial) if so declared by the proper law or the decree of the 
competent superior as long as there is no establishment as a province. 
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Importance of the quasi province and related figures. The impor
tance of these figures is that they can and ought to be: 

a) temporary situations that precede the establishment of a prov
ince; 

b) they will be given greater flexibility, being less stable, which can 
have beneficial results for the movement of persons; 

c) for some, they appreciate the fact that they can have a greater rep
resentation than the provinces in the general chapter, but others place 
more importance on the fact that they can promote a closer and more par
ticipatory communal life: and 

d) they are normally seen positively because they can provide a 
greater incentive for working collectively. 

No doubt this has a certain appeal, but the model continues to be the 
province. In fact, if we go by the shortages that can be seen today, in the 
background for preferring these figures, there is still seen a kind of "mak
ing a virtue of necessity." 
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Supremus Moderator potestatem obtinet in omnes insti
tuti provincias, domos et sodales, exercendam secundum 
ius proprium; ceteri Superiores ea gaudent intra fines sui 
muneris. 

The supreme Moderator has authority over all provinces, houses and 
members of the institute, to be exercised in accordance with the insti
tute's own law. Other Superiors have authority within the limits of their of
fice. 

SOURCES: c. 502 

CROSS REFERENCES: cc. 587, 596, 608-610, 617, 621, 734 

C OMME NTARY 

Domingo J. Andres, emf 

With the same all-encompassing generality of the CIC/1917, the norm 
states the passive subjects over which the power of religious authority is 
projected by repeating in two different and confluent ways. Canon 617 has 
already provided rules regarding this same matter, namely, that it should 
be exercised pursuant to the law within the framework of their office.1 

1. The addressees of the canon are all the superiors without excep
tion or distinction regarding level, character, or class of institute, although 
divided, without apparent justification, into two blocs: in the first bloc, the 
superior general, before all the rest in the second bloc (mayor, ordinary, 
local, their vicars and visitators ). 

Certainly excluded are the external superiors (the Pope and bish
ops). Those who belong to the bloc of internal superiors are not only the 
personal superiors in the strict sense, but also the chapter and collegial 
superiors who, compared with the foregoing, are superiors in the wider 
sense. 

2. Power: the Latin meaning of the verb ref erring to the power of the 
general superior (obtinet) suggests notions of obtaining by recognition or 
granting by the law at the beginning of the mandate, and of the holding of 

1. D.J. ANDRES, El derecho de las religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 1 13; idem, Los superiores religiosos segun el C6digo. Guia de subditos y de superiores 
(Madrid 1985), pp. 151-162 for a complete view of the figure or status of the general superior. 
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prolonged power during the mandate. From the point of view of the divi
sion of power into duties or charges andfaculties or rights,2 this is exact. 

On the other hand, the meaning of the term gaudent, applied to the 
power of the rest of the superiors, suggests only the idea enjoyment of 
power once it has been obtained or has been recognized by the law. (From 
the identical previous point of view, namely, if it is noticed that power is 
composed also of charges and duties of office, although the verb is very 
technical and frequent in this context, it still produces a certain irony to 
think that one subjectively enjoys carrying out the duties of office). 

The received dual power is defined by c. 596 the exercise of which is 
moderated by c. 617. 

3. Characteristics of the power of both blocs: we can group them in 
synthesis and in contrast as follows: 

a) the power of the superior general is granted by the law; universal 
and supreme in the internal order of the institute; projected over all the ju
ridical and physical persons; immediate for the institute, mediate for the 
rest of the juridical and physical persons; circumscribed by the proper and 
universal law, or, in other words, limited by the office that those laws de
scribe; 

b) the power of the rest of the superiors, conferred by the law; lim
ited to the juridical person of which the superiors are a part and the phys
ical persons of the latter; immediate for both; subordinated to the power 
of the superior general, but proper; and limited or circumscribed by the of
fice itself, or, in other words, circumscribed by the proper and universal 
law, which regulates the office alluded to. 

4. As clarifications regarding the different passive subjects of 
power, the following can be said: 

a) all the provinces, in conformance with their definition by c. 621; 
as a whole and singularly each one of them; also all of the remaining or
ganisms whether comparable or not to the province ( cf. c. 620); together 
with the superiors in charge of such organisms, without such, because 
they embody the principle of authority, these juridical persons cannot 
exist in law; 

b) all the houses, with the clarifications identical to those of the pre
vious case. But stating that the power over the provinces does not convert 
the superior general to a provincial superior; likewise the power over the 
houses does not make the person into a local superior, the same being 
true of the provincial superior regarding the houses of the province; 

c) all the members or brothers, since they are incorporated into a 
house or similar communal figure and since they are incardinated in a 

2. See above, commentary on c . 620. 
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province or comparable figure; without distinction between temporarily 
or perpetually professed. This includes the novices. 

The same clarifications must be made regarding changing the supe
rior general for another superior. 

5. That the power must be exercised according to the proper law: 
leaving aside the inevitable partial repetition of what has already been 
provided in c. 617. That in the style, adaptation, and in adherence to the 
details of the proper law and likewise, in the manner most specific, most 
doctrinal, and most limited, which the proper law customarily provides 
for this office. 

Nevertheless, in no way is it meant that the superior does not have 
power or that the superior can refrain from exercising it, pursuant to the 
universal law. In fact, the figure is consistently portrayed in the universal 
law with express attributions in the most delicate matters, as seen from 
their explicit mention in cc. 591 § 1, 616 § 1, 624 § 1, 625, 631 § 1, 647, 668, 
684 § 1, 686 §§ land 3, 688 § 2, 690 § 1, 695 § 2, 697 § 3, 698, 699 § 1, 1308 
§ 5, 1405 § 3, 2°, 1427, 1438 § 3. 

On the other hand, the phrase intra fines sui muneris, referring to 
the rest of the superiors, cannot be thought of in the same way, for it is a 
duty regulated by the universal and proper law. 
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Ut sodales ad munus Superioris valide nominentur aut 
eligantur, requiritur congruum tempus post professionem 
perpetuam vel definitivam a iure proprio vel, si agatur de 
Superioribus maioribus, a constitutionibus determinan
dum. 

To be validly appointed or elected to the office of Superior, members must 
have been perpetually or definitively professed for an appropriate period 
of time, to be determined by their own law or, for major Superiors, by the 
constitutions. 

SOURCES: c. 504; AIE 3° 

CROSS REFERENCES: cc. 157ff, 164, 180-183, 587, 617, 620, 657-658, 
723, 734 

C O MME NTARY ------

Domingo J. Andres, emf. 

The norm, abandoning the old criterion of natural age, states the 
only requirement to be designated a religious superior validly, applicable 
to all the institutes and superiors: that of being an experienced, perpetu
ally professed member of the same institute.1 

Technically, it accomplishes this a) by creating a disability through 
adding the qualification ad validitatem to the requirement; b) by fixing an 
undetermined, but appropriate, period of time after definitive or perpetual 
profession, before which no one can be, designated a religious superior. 

1. The basic reasoning behind this norm appears to lie in the follow
ing: a) the capital importance of the office, seen at all its levels, before 
which it is objectively presumed that only a perpetually professed can 
meet its demands, both from the point of view of the law and from the psy
chology of the community and persons; b) many functions proper to the 
superior demand the guarantee and backing of a solid personal experi
ence in perpetual profession; c) circumstantially, the experience of recent 
years has demonstrated that it is not at all a good idea to run the risk of in
creasing the cases of local superiors who were temporarily professed 
leaving or recently perpetually professed, with the consequent pernicious 
effects on the community; d) by fixing an appropriate age for perpetual re
ligious profession, an appropriate age is indirectly fixed for the person be
coming superior. 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 116-119. 
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2. Valid appointment or election: likewise, the norm only envisions 
two possibilities for conferring the office of religious superior: a) through 
appointment by another lawful and competent superior (cf. c. 157) ; 
b) through a confirmed election (cf. cc. 164-179, 635 § 3). Rejected are all 
other systems for gaining office, namely, institution prior to presentation 
(cf. c. 158-173), admission prior to postulancy (cc. 180-183) and pure 
election without confirmation by another hierarchical superior. 

Since this is a requirement ad validitatem, not only are all the desig
nations of temporarily professed members null, save cases of dispensation 
by the Holy See, but also designations without appointment or election
with the same exception-of any kind of superior in the strict sense. 

One or both of the two modalities is imposed according to the op
tional levels, but not so that it comes to choosing arbitrarily the most con
venient method. The constitutions, pursuant to c. 625, have to have 
established one of the methods for each case of superior; and, upon exe
cuting it, must fulfill the norms of c. 626. 

Although it might seem that both ways lead to similar results, the 
elective method seems more democratic and collegial. But the norm pro
poses both, without recommendation or showing a preference: in any case 
the particular character, nature, tradition, and conception of authority of 
each institute must be followed. 

3. The time after definitive or perpetual profession is obligatory and 
determined by the proper law; either the constitutions for major superiors 
( cf. c. 620); or another method for the rest of the superiors. 

Perpetual profession is required because the institute demands the 
taking of perpetual vows ( cf. cc. 657 and 658), after temporary profession. 
Definitive profession is required because in an institute, after temporary 
vows perpetually renewable are taken, profession is declared definitive 
after a certain number of renewals, and is otherwise comparable to per
petual profession. 

Comparative law found in the most recent constitutions tends to be, 
for the determination of this period, between five and ten years, depend
ing on the kind of superior in question. 

Curiously, by having eliminated the phrase "in instituto proprio 
transactam," the norm does not explicitly require that perpetual profes
sion occur in the institute in question. It is hardly useful to say that com
mon sense dictates that this profession should be required. However, it 
must be added that the nature and ends of the office strongly imply, and 
that the presumption of objective instability that every transfer from insti
tute to institute entails in principle, would make it preferable, according 
to the circumstances, that the superior be one who has always been pro
fessed in the same institute. 
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§ 1. Superiores ad certum et conveniens temporis spa
tium iuxta naturam et necessitatem instituti cons
ti tuan tur, nisi pro supremo Moderatore et pro 
Superioribus domus sui iuris constitutiones aliter 
ferant. 

§ 2. Ius proprium aptis normis provideat, ne Superiores, 
ad tempus definitum constituti, diutius sine inter
missione in regiminis officis versentur. 

§ 3 Possunt tamen durante munere ab officio amoveri 
vel in aliud transferri ob causas iure proprio statu
tas. 

§ 1. Superiors are to be constituted for a certain and appropriate period 
of time, according to the nature and needs of the institute, unless the 
constitutions establish otherwise for the supreme Moderator and for 
Superiors of an autonomous house. 

§ 2. An institute's own law is to make suitable provisions so that Superi
ors constituted for a defined time do not continue in offices of gover
nance for too long a period of time without an interval. 

§ 3. During their period in office, however, Superiors may be removed or 
transferred to another office, for reasons prescribed in the institute's 
own law. 

SOURCES: §§ 1 et 2: c. 505; CodCom Resp. II, 2-3 iun. 1918 (AAS 10 
[1918] 344); SCR Resp., 6 mar. 1922 (AAS 14 [1922] 163-164); 
SCR Deer. Religionum laicalium, 31 maii 1966, 8 (AAS 59 
[1967] 362-364); CAd 19 
§ 3: cc. 192 § 1, 193 

CROSS REFERENCES: § 1: cc. 578, 588 § 3, 620, 623, 668 §§ 4-5, 670, 675 
§ 1, 687 §§ 1-3, 732, 734 
§ 2: cc. 587, 608, 620, 624 § 1, 734 
§ 3: cc. 190-195, 587, 734 

COMME NTARY ------

Domingo J. Andres, emf 

The norm is decidedly in favor of mobility in offices of religious gov
ernance, as well as the transfer and rotation of physical persons who, 
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worthily and lawfully, can hold such offices for the benefit and in service 
of the community.1 

To do this effectively, the legislator forms a nucleus of four norms, 
all applicable to every institute and Superior in the strict sense. By anal
ogy, in view of its spirit and intention, it is also applicable to immediate 
participants in the government and, a fortiori, to superiors not in the 
strict sense. 

1. Among the reasons behind this norm, which is certainly innova
tive, the following can be noted: 

a) the good of the institute, flexibility in governance, the benefit to 
the members, both superiors and subjects; 

b) establishing the truth that a religious is, before anything else, a 
child of obedience and not a functionary of the world, although the office 
is familial and internal; 

c) extending to all the members the responsibility of participating in 
the tasks of governance without attachment and in the spirit of service 
and generosity; and 

d) trying to free the superiors from the possible difficulties implied 
by an excessive time in office that could dull their own spirit. 

2. First norm: every superior must be constituted in office for a cer
tain and appropriate period of time, according to the nature and needs of 
each institute (§ 1). 

Certain means previously determined, limited, clear, in a manner by 
which everyone indubitably knows the beginning and end of the mandate. 

Appropriate means opportune to, homogeneous, and harmonious 
with: 

a) the nature and needs of the institute, in general; 

b) its traditions, both particular and derivative; 

c) specifically, the structure, goals, and qualities required for each of-
fice; 

d) at each level. 

As exceptions to this first rule, the two following are anticipated: 

a) the constitutions can establish the office of superior general for 
life; 

b) the constitutions can establish the office of superior of a house 
sui iuris for an indefinite time or for life. 

1. D.J. ANDRES, El derecho de las religiosos. Comentario al C6digo (Madrid-Rome 1984), 

pp. 1 16-119. 
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3. Second norm: express determination that the superiors may not 
remain uninterruptedly in offices of governance for more than the allotted 
time (§ 2). 

Based on the certainty of temporality, it now tries to avoid the sum
ming of repetitive partial periods of mandate, which would end up by mak
ing useless the practical scope of the first norm. Thus the law of each 
institute is obliged to determine that the superiors may not remain in of
fices of governance neither for more than the allotted time nor uninter
ruptedly: 

a) for not more than the allotted time (diutius), pursuant to cc. 623 
and 624, according to the nature and needs of the institute, in conform
ance with each office and level, pursuant to what has been stipulated in 
the proper law. For many considerable chapters, the time of a superior's 
remaining in office could become inappropriate and unlawful; 

b) not uninterruptedly (sine intermissione), means that the univer
sal norm is forcing the proper law to positively create intermittencies, in
terruptions, periods of cessation, rest, etc., in every office; 

c) by saying offices of governance, in the plural and generically, by 
omitting expressly saying "in the same office," it means to avoid rotation 
into different offices that, proper or extended, could be classified as reli
gious governance: consultants, visitators, delegates, or others pursuant to 
the proper law; by the precision of the context and by the spirit of the 
norm, other offices of participation in ecclesiastical governance, or civil 
ad extra to the institute are also contemplated; 

d) regarding the appropriate norms that the canon requires of the 
proper law, one can imagine numerous formulas aimed at reaching this 
end and intended by the universal law. By not establishing any of these 
norms in the constitutions, except as required by the universal law 
(i.e. c. 623), the institute reserves the freedom to change, adapt, or substi
tute them in view of the results obtained. Nevertheless, one can see that 
worst constitutions, considering the scant achievements that most insti
tutes have obtained up to now regarding the mobility of superiors, are 
those in which c. 624 is written out of merely cited casually. Unquestion
ably, if this is what is done and as long as such condition remains, the 
canon has still not been observed. 

Nevertheless, it would not be good to exaggerate the value of this 
norm or to be hasty in putting it into practice. The spirit of the norm is not 
satisfied by the fact of frequently changing the holders of offices of gover
nance. The worthiness and suitability of those elected to office must al
ways remain the criterion of greatest rank and not the simple fact of 
change. The principal intention of the norm is not to solve problems that 
might be derived from irregularities in the performance of the office of su
perior or to deny the permanence of those who, no doubt, properly carry 
out their duties. It is, simply, always with the good of the community in 
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mind, to facilitate those who are worthy and suitable in having a chance at 
being elected to office. 

4. Third and fourth norms : supplementing the force of the previous 
norms, the canon stresses and recalls a faculty granted to competent au
thority, according to the causes foreseen by the law, which is the norm of 
transfer and the norm of removal from the office of superior (§ 3). 

The duty and innovation does not consist in bringing up universal 
mechanisms already stated for mobility in all the offices of the Church, 
like transfer (cf. cc. 190 and 191) and removal (cf. cc. 192-195). However, 
in having initiated and encouraged the proper laws to state the causes and 
particular reasons that can unleash, by increasing and facilitating it, the 
mechanism of mobility. 

With respect to these possible causes that can be stated in the proper 
law, it is necessary to keep in mind the following: 

a) that always more grave causes are required for removal than for 
transfer; 

b) that a transfer should also avoid the vicious circle of rotation of 
offices of governance, within the meaning of the norm of § 2. 

These causes can be the following: 

a) irresponsible or incompetent performance in office; 

b) reasonable demands of the common good or of a majority of those 
negatively affected by the manner of governance or affected more posi
tively by a new superior; 

c) the reasonable proposal of the office holder himself; 

d) reasons stemming from the need to restructure a community; 

e) concrete cases of including formulas such as "long periods of 
time," "remaining for more time than one's duty," or "remaining without in
terruption" in offices of governance is in contradiction to the letter and 
spirit established in § 2. 
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§ 1 .  Supremus instituti Moderator electione canonica de
signetur ad normam constitutionum. 

§ 2 .  Electionibus Superioris monasterii sui iuris, de quo 
in can. 6 1 5 ,  et supremi Moderatoris instituti iuris 
dioecesani praeest Episcopus sedis principis. 

§ 3.  Ceteri Superiores ad normam constitutionum consti
tuantur; ita tamen ut, si eligantur, confirmatione Su
perioris maioris competentis indigeant; si vero a 
Superiore nominentur, apta consultatio praecedat. 

§ 1. The supreme Moderator of the institute is to be designated by a ca
nonical election, in accordance with the constitutions. 

§ 2. The bishop of the principal house of the institute presides at the elec
tion of the Superior of the autonomous monastery mentioned in can. 
615, and at the election of the supreme Moderator of an institute of 
diocesan right. 

§ 3. Other Superiors are to be constituted in accordance with the consti
tutions, but in such a way that if they are elected, they require the 
confirmation of the competent major Superior; if they are appointed 
by the Superior, the appointment is to be preceded by suitable con
sultation. 

SOURCES: § 1: c. 507 
§ 2: c. 506 §§ 2 et 4; SCR Resp., 2 iul. 1921 (AAS 13 [1921] 
481-482); CodCom Resp. II, 30 iul. 1934 (AAS 26 [1934] 494) 
§ 3: PC 14; ES II: 18 

CROSS REFERENCES: § 1: cc. 164-179, 586, 587 §§ l-3, 622, 631, 734 
§ 2: cc. 589, 594, 615, 616 § 3, 625 § 2, 628 § 2, 2°, 
638 § 4, 686 §§  1 et 3, 688 § 2, 691 § 2, 734. 
§ 3: cc. 164-183, 587 §§ 1-3, 734 

COMME NTARY ------

Domingo J. Andres, emf 

With ample room for autonomy, as shown by the role of the constitu
tions, the norm specifically imposes the way in which the different superi
ors are designated, and is analogously formally constructed as c. 622, 
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which distinguishes between the general superior and the rest of the supe
riors.1 

1. Canonical election is the manner established for appointing the 
superior general, in view of the extraordinary importance of the office, 
but, pursuant to the constitutions, also in view of the importance and au
tonomy established in the field of governance by c. 586. 

All other possible methods are rejected and the need for confirma
tion by the Holy See is suppressed. 

In the regulation by the constitutions, aside from having to pay atten
tion to cc. 164-169, which are only those provisions modifiable by the con
stitutions, or are those of a subsidiary or complementary nature to a 
nonexistent proper law, namely, cc. 164-165, 167, 174-176, 179 § 5 and 
180), these criteria can be guidelines: 

a) the issue must be regulated in the constitutions, another directory 
or code not being sufficient another directory or inferior code; 

b) they cannot contradict the Code except in the aforementioned 
complementary points; and 

c) if they were limited to transcribing the present norm, and adding 
absolutely nothing else, they would not fulfill its spirit and would have 
failed to have taken advantage of the degree of autonomy that the norm 
guarantees. 

2. Elections to be presided over by the diocesan bishop, or one of his 
delegates, applies to a superior of a monastery sui iuris and a superior 
general of all the institutes of diocesan right. 

These two elections, which also must be had as canonical elections 
pursuant to the constitutions, are presided over, as an obligation and as a 
right, by the diocesan bishop of the principal house or general curia, in the 
case of a diocesan institute, or the local bishop where the monastery in 
question is located, since there is no higher major superior. 

3. Election of the rest of the superiors other than the superior gen
eral. Not the least trace can be seen of the legislator's preference for this 
system of appointment. If it is chosen, it should also be regulated in the 
constitutions, as a sign both of importance and of autonomy, and the elec
tion must be confirmed by another hierarchical competent superior, ac
cording to provisions of the constitutions ( cf. cc. 178 and 179). 

The necessary confirmation is not limiting or conditioning a priori 
of any election, which continues being prior, free, and autonomous. It is 
only a guarantee and condition of unity and cohesion for the institute. 

1. D.J. ANDRES, El derecho de las religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 124-135; idem, Los superiores religiosos segun el C6digo. Guia de subditos y de 
superiores (Madrid 1985), pp. 77-89. 
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4. Alternatively, the appointment of the rest of the superiors: , this is 
the second possible method to be determined previously in the constitu
tions. However, it must be bindingly preceded by a suitable consultation 
so as to avoid favoritism, arbitrariness, and errors damaging to the 
communities, and so as to increase the perceived participation and co
responsibility of everyone in the offices of governance. 

Regarding the consultation, it is required that : 

a) it is treated as such, that is, it is a request for a majority vote of a 
consultative nature and not binding on the superior who must effectuate it; 

b) it precede the canonical appointment, though its modalities can 
be many and unclassifiable, and though the attitude of those consulted 
can vary radically, ending even with silence; and 

c) it be appropriate, that is, proportionate to the office in question 
and to the interested subjects. 

5. Temporary postulation ( cf. cc. 180-183): although it is not explic
itly excluded, one can maintain that the former norm contained in c. 507 
§ 3 CIC/1917 is admissible in extraordinary cases and when the constitu
tions either foresee it or at least have no explicit prohibition against it. 

Nevertheless, one must take into account the new norms decreed in 
c. 624 regarding the temporary and revocable nature of this situation. It is 
just possible that it may become another mechanism to help superiors re
main in office for an unduly long period of time. 
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Superiores in collatione officiorum et sodales in electio
nibus normas iuris universalis et proprii servent, absti
neant a quovis abusu et acceptione personarum, et, nihil 
praeter Deum et bonum instituti prae oculis habentes, 
nominent aut eligant quos in D omino vere dignos et 
aptos sciant. Caveant praeterea in electionibus a suffra
giorum procuratione sive directe sive indirecte, tam pro 
seipsis quam pro aliis. 

Superiors in conferring offices, and members in electing to office, are to 
observe the norms of the universal law and the institute's own law, avoid
ing any abuse or preference of persons. They are to have nothing but God 
and the good of the institute before their eyes, and appoint or elect those 
whom, in the Lord, they know to be worthy and fitting. In elections, be
sides, they are to avoid directly or indirectly lobbying for votes, either for 
themselves or for others. 

SOURCES: cc. 153 § 2 ,  506 § 1, 507 § §  1 et 2 

CROSS REFERENCES: cc. 146-157, 164-179, 180-183, 524, 587, 591, 598 
§ 2, 608, 614, 620, 636 § 1, 734, 830 § 2, 1181, 1389 

COMME NTARY 

Domingo J. Andres, emf 

The canon, compact and full of realism and traditional experience, 
gathers together a group of prescriptions aimed at having the assignment 
of the duties of religious governance take place within sacred law, religi
osity, and perfection, which must never conflict with the necessary techni
cal strictness and seriousness. 1 

1. The addressees of the prescriptions of the canon are the superiors 
and subjects, with emphasis on one or the other according to each norm in 
particular. 

Likewise, all the prescriptions have application in elections and ap
pointments, though some prescriptions might be more important for some 
superiors and subjects than for other superiors and subjects. 

1. D.J. ANDRES, El derecho de las religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 135-141; idem, Los superiores religiosos segun el C6digo. Guia de subditos y de 
superiores (Madrid 1985), pp. 90-94. 
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2. As for its obligatory nature, the entire group possesses a common 
imperative force, which comes from being a universal law of the Church, 
unequivocal in binding terms. In particular, those prescriptions that are 
clearly established in the external forum stand out. 

Some, in contrast, their fulfillment being possible in the mere inter
nal forum or conscience, are binding because they deal with canon law re
garding religious consecrated life, directed at people who freely profess 
perfection and exquisiteness in their relationship with God. About these 
prescriptions, it can be said that they possess a special moral duty supe
rior to the others, though the former might have less binding juridical 
power, which necessarily is always external, social, and verifiable. 

3. Observe the norms of the universal law. In every case, the follow
ing canons must be observed in particular and with propriety: a) cc. 164-
179 and 180-183, regarding elections and postulancy, respectively; 
b) cc. 184-196, regarding loss of office; c) cc. 617-641; and d) other norms 
that, pursuant to c. 145 § 2, might define aspects of the duties of a supe
rior. 

4. Observe the laws of one's own institute, especially in reference to 
the personal requirements of offices. The prescription is a specific appli
cation of cc. 698 § 2 and 578. The constitutions, directories, and possible 
decrees that the competent authority will have been able to issue for the 
creation of some offices will be utilized. 

5. Refrain from any type of abuse. This is maximally required of the 
superiors who, for performing labors of governance by exercise of power, 
could be closest to this possibility: non-observance of the law, favoritism, 
lobbying for votes, intimidation, exploitation of office, campaigning, ma
nipulation, attacks against qualified candidates, etc. 

6. Refrain from any type of favoritism. This is of a similar scope 
and rationale as the prior prescription, and of a similar form whose trans
gression would bring prejudicial consequences for fraternal familiar life. 
Partiality toward others is classically defined as "iniustitia qua praefertur 
persona personae, propter causam indebitam," which, applied to our case, 
means an act for which someone, by ignoring the dignity of the candidate 
required by the law. This is focused exclusively on the condition of the 
person arising from the person's influence, nobility, affection, sympathy, 
friendship, etc. The Law's aversion to favoritism is evident in cc. 524, 830 
§ 2, and 1181, among others. 

7. Have one's thoughts fixed on God alone. This prescription is justi
fied quite especially by the nature of the people for whom it is intended, 
consecrated persons, and it is equally imperative for subjects and superi
ors. It is the God of consecration and profession, mentioned in the most 
important contexts of the law of religious, as in cc. 574 § 1, 573 § 1, 602, 
618, 662-664, 673-675, 691, etc. 
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8. Look out for the institute 's best interests. A norm inseparable 
from the preceding one, and equally directed at superiors and subjects. 
Particularly incisive, because everyone must unite around the moderating 
responsibility of the superior their common aspiration for the good of the 
institute (cf. c. 618). For its classification and breadth, as well as for its 
power of attraction and influence on all the rest of the norms, perhaps it 
should have been at the head of this group of prescriptions contained in 
the canon. 

9. Appoint or elect those they consider truly worthy in the Lord. As 
a logical consequence of having God before their eyes, this norm equally 
affects superior and subjects. This applies both in elections and appoint
ments, introducing the issue in a biblical atmosphere in which the leaders 
of the people of God were worthy in the Lord, for whose designation was 
unhurriedly prayed for, so as to discover divine will in this regard. To con
sider someone worthy in the Lord, and to discover that others, with the 
same rectitude of behavior, consider a different person to be worthy, and 
perhaps those people win the election, is extraordinarily healthy as a les
son in humility, in order to not confuse their own judgment or opinion 
with that of God or of other people. 

10. Appoint or elect those they consider truly suitable in the Lord. 
This norm is barely distinguishable from the preceding norm. Between the 
two they come to indicate very well the gravity of the content, which, on 
the other hand, cannot not lead to doubt if one turns to the prescription of 
C. 149 § 1. 

11. Avoid the direct and indirect winning of votes for oneself as 
well as for others. Referring to the case of elections, as specifying the 
same norm, it is unequivocal in its reprobation of a possible ambitious 
mentality, aspiring to command. 

Canonical tradition has always considered this attitude a grave mat
ter. The CJC/1917 established severe penalties for offenders. The underly
ing reasons for the prohibition were the following: 

a) it negatively affects the essential freedom to vote and interferes 
with elections; 

b) it is a manifest sign of ambition and lack of humility; 

c) if it comes to assume forms of bribery, it can injure the law and 
natural equity, as well as the right of every community to elect the most 
worthy person. 
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§ 1. Ad normam constitutionum, Superiores proprium ha
bean t consilium, cuius opera in munere exercendo 
utantur oportet. 

§ 2. Praeter casus in iure universali praescriptos, ius 
proprium determinet casus in quibus consensus vel 
consilium ad valide agendum requiratur ad normam 
can. 127 exquirendum. 

§ 1. Superiors are to have their own council, in accordance with the con
stitutions, and they must make use of it in the exercise of their office. 

§ 2. Apart from the cases prescribed in the universal law, an institute's own 
law is to determine the cases in which the validity of an act depends 
upon consent or advice being sought in accordance with can. 127. 

SOURCES: § 1: c. 516 § 1; PC 14 
§ 2: C. 105 

CROSS REFERENCES: § 1: cc. 587 §§ 1 - 3, 608, 620, 734 
§ 2: cc. 127, 687, 734 

COMME NTARY ------

Domingo J. Andres, emf 

With extreme clarity the norm imposes the existence of councils for 
superiors, with the binding precision by which is scrupulously determined 
the group of cases in which the superior needs the action of the council 
for the validity of the acts. 1 

1. As justification for the necessity of this ordinary organization 
democratically representative of the community and imposed as an aid to 
all the personal superiors, it is sufficient to cite its secular tradition, its 
best results, and its unarguable reception by the proper laws of all the in
stitutes. 

Indirectly, in view of its structure, the legislator invalidates the un
founded claim of turning the community into a council, in every case, and 
for every issue. He has revalidated the traditional council. 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp .  1 4 l ff; A. GUTIERREZ, " Commentarium II-de superiore eiusque consilio , "  in 
Commentarium pro Religiosis e t  Missionariis 66 (1985), pp 325-335. 
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The traditional council is not called to take over, but to condition 
and collegially amplify the personal power of the superior, and to be a 
guarantee of objectivity, impartiality, collaboration, and prudence in reli
gious governance, especially when it is a matter of special importance, 
gravity, or of general interest. 

2. The norm of the constitutions in this regard fundamentally must 
regulate three points: 

a) the existence of the council and its establishment at all levels; 

b) its perceptive utilization by all the superiors, in all the cases 
where it is prescribed by the proper or universal law; 

c) the indication of the most grave cases of action by the council, es
pecially for the validity of the acts relative to the superior; other cases can 
be stated in the directories or inferior norms. 

3. The establishment of the council and the obligation of utilizing it 
are clearly stated as precepts by the imperative Latin words "habeant" and 
"oportet, " which leave no doubt about its necessity. 

Proper means that each council is bound to a superior, that there 
cannot be a wandering or errant council without a superior, or a superior 
without a proper council. 

The obligatory nature of its utilization binds the superior and affects 
the exercise of power, but without changing in any way, the nature and es
sential characteristics of such power. This clearly demonstrates that the 
superior is outside of and above the council, there being two distinct or
gans of governance, though joined to each other. 

4. There continues debate over whether the superior votes or does 
not vote in the sessions of the council. This is reflected in some sectors of 
the teaching of the Church, motivated in some cases by the complete singu
lar character of religious institutes. However, it has been definitively re
solved by the absolute response of the Code Commission, which had been 
consulted about whether an ecclesiastical superior who was bound by the 
law to seek the council's consent or deliberative vote, could cast a vote to
gether with the components of the council. This is in conjunction with the 
meaning of c. 127 § 1. The Code Commission responded negatively, specify
ing moreover that the superior cannot do so even to break a possible tie. 2 

5. Cases of action by the council prescribed by the CIC are expressly 
and directly those stated in cc. 638 § 3, 647 §§  1-2, 656, 3°, 665 § 1, 684 § 1, 
686 §§  1 and 3, 688 § 2, 689 § 1, 690 § §  1-2, 694 § 2, 697, 3°, 699 §§  1-2, 703. 

2. AAS 77 (1985), p. 171.  Cf. D.J. ANDRES, "Adnotationes ad resp. Pont. Comm CIC 
authentice interpretando . . .  de superiore eiusque consilio,"  in Apollinaris 58 (1985), pp. 424-
450. 
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Other cases, implicit and very possible, by analogy or by consecrated 
jurisprudence or by practice and comparative proper Law of religious, are 
signified by cc. 580, 581, 584 § 1, 587 § 4, 609 § 1, 616 § 1, 641, 657 § 2, 668 
§ §  2 and 4, 684 § 1, 695 § 2. 

It is always a matter of the most grave and complex issues and, in all 
those cases constituted by the first bloc, the proper law cannot prescribe 
to the contrary, abrogating or repealing them, save dispensation from the 
Holy See. 

6. The cases of actuation for the council to determine according to 
proper law. The concise norm in this regard allows us to see that what is 
prescribed is the enumeration in the proper law of the cases in which, ad 
validitatem, the deliberative or consultative vote of the council is neces
sary, in accordance with the procedures and solemnities of c. 127,so that 
the superior can act. 

Apart from this canon, and respecting its substance, there is room in 
the proper law for: 

a) adding some cases of collegial actuation by the superior's council; 

b) declaring that, despite the fact that it has prescinded from the 
council, an act remains lawful and not invalid; 

c) clarifying that, in order to act, the superior can choose not to fol
low all of the procedures in c. 127. 
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§ 1. Superiores, qui iure proprio instituti ad hoc munus 
designantur, statis temporibus domos et sodales sibi 
commissos iuxta normas eiusdem iuris proprii visi
tent. 

§ 2. Episcopi dioecesani ius et officium est visitare etiam 
quoad disciplinam religiosam: 
1 ° monasteria sui iuris de quibus in can. 61 5 ;  
2° singulas domos instituti iuris dioecesani in pro

prio territorio sitas. 

§ 3. Sodales fiducialiter agant cum visitatore , cui legi
time interroganti respondere tenentur secundum ve
ritatem in caritate; nemini vero fas est quoquo modo 
sodales ab hac obligatione avertere , aut visitationis 
scopum aliter impedire. 

§ 1. Superiors who are designated for this office by the institute's own law 
are at stated times to visit the houses and the members entrusted to 
them, in accordance with the norms of the same law. 

§ 2. The diocesan bishop has the right and the duty to visit the following, 
even in respect of religious discipline: 
1° the autonomous monasteries mentioned in can. 615; 
2° the individual houses of an institute of diocesan right situated in 

his territory. 

§ 3. The members are to act trustingly with the visitor and are bound to 
reply to his lawful questions truthfully in charity. It is not lawful for 
anyone in any way to divert members from this obligation or other
wise to hinder the scope of the visitation. 

SOURCES: § 1: c. 511 
§ 2,1° : C. 512 § 1,1° 

§ 2,2° : C. 512 § 1,2° 

§ 3: c. 513 § 1; ET 25 

CROSS REFERENCES: § 1: cc. 608-612, 619, 622, 687, 734 
§ 2: cc. 368, 376, 612, 616 § 3, 625 § 2, 683, 734, 
1224 § 1 
§ 3: cc. 734 
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COMME NTARY -- - - - -

Domingo J. Andres, emf 

In the most clear and simplified way the norm regulates the old insti
tution of canonical visitation that the religious superior and the diocesan 
bishop have the duty and right of carrying out for religious. 1 

Since the norm deals with a completely different matter it does not 
encompass the episcopal pastoral f acultative visitation regulated by 
c. 683, or the necessary visitations of fraternity and friendship, which su
periors and bishops will be able to lavish freely upon the institutes; but it 
will not be absorbed or eliminated by the latter visits. 

1. The agents of the visit foreseen here are: 

a) The religious superior that the proper law designates, deducing 
from the term superior the internal nature of the visit. For such purposes, 
the major superior is usually designated, through the attaching of the duty 
of visitation to the office of major superior without, as we will later see, 
this being the reason why the visitator is called superior; it can be done 
personally by the superior or by others. 

b) The diocesan bishop is designated here directly by the universal 
law; even though the visit is his duty and right, it can be effected by the 
bishops themselves or through a delegate. 

2. The object and ends of the visit are: 

a) the visit of the superior, since it is an extraordinary form of gover
nance, is classified as a form of renewal and impulse of regular obser
vance, not excluded from the apostolic dimension; in general, everything 
that falls under the power of the superior is a subject of the visit, 

b) the episcopal visit has an object and purpose similar to the visit of 
the superior, for the subject "religious discipline" equals the subject "regu
lar observance," and the apostolate together with regular observance 
constitutes the essence of the power of an internal religious superior. Nev
ertheless, everything, with respect to the institutes of diocesan right, that 
the universal law either does not explicitly grant to the bishop or ex
pressly reserve to the Holy See is not included in his power; something of 
this is seen in the section that follows. 

3. Intended subjects of the canonical visit: 

a) The religious superior must visit the house and the persons incor
porated into the houses; f rom this base and with this fundamental pur-

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 145-150. 
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pose, the superior must visit the institute and the larger organisms into 
which they are divided. 

b) The diocesan bishop can and must visit only the autonomous 
monasteries spoken of in c. 615, but not those that cc. 613 and 614 con
cern themselves with, nor any others. Likewise, he will visit the houses of 
the diocesan institute that are located in his territory; but not directly the 
members themselves. The norm does not say that they are entrusted to 
him as it does say respecting the religious superior, nor the houses outside 
his territory that might be of the same institute in question. Nor does the 
houses of the institutes of pontifical right, nor the institute, nor the prov
inces if it has them. 

4. The periodicity of the visit: 

a) Respecting the religious superior visitators, the norm provides 
that the proper law will state the periodicity, which is normally done in 
very different ways; the importance is that the periodicity be a guarantor 
of efficacy of the figure of the visit, and security of reference on the part 
of those visited. 

b) The diocesan bishop, though being free to state the times in which 
he desires to fulfill his obligation and exercise his duty, can imitate quite 
correctly the periodicity that the proper laws of the religious normally 
state; but, in any case, he would not be bound by the possible determina
tion in this regard of the proper laws of the interested monastery or insti
tute. It is his duty and right, not that of the monastery or institute. 

5. As obligations for the subjects of the visit (§ 3), the norm enumer
ates four. All are juridical, though perhaps less so the first one regarding 
trustful treatment toward the visitator; all affect the members, not the 
houses, that is, they are personal; all are grave, according to tradition, in 
line with the gravity of the visit, with the power of the visitator and with 
the good or end that every visit pursues. 
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In sua quisque domo Superiores comm orentur, nee ab 
eadem discedant, nisi ad normam iuris proprii. 

Superiors are to reside each in his or her own house, and they are not to 
leave it except in accordance with the institute's own law. 

SOURCES: c. 508 

CROSS REFERENCES: cc. 608, 620, 622, 734, 1396 

COMME NTARY ------

Domingo J. Andres, emf 

This canon imposes on all the religious superiors the duty of residing 
in their own houses, and likewise it prohibits absences that are unjustified 
or against the proper law, to which is entrusted the establishment of sub
sequent specifications in this regard. 1 

1. The rationale for the norm is not simply a reaffirmation of the sec
ular obligation of residence attached to those canonical offices that by 
their nature demand stability and permanent dedication and which with
out residency cannot be fulfilled. It consists specifically in that, without 
mentioning its historical importance today, and pursuant to the law now in 
effect, the religious superior, if not customarily residing in his or her own 
house, could not fulfill the pastoral obligations contained in cc. 618 and 
619, besides other attributions and faculties. 

2. The intended subjects of the norm are all the superiors at all lev
els, considered in the strict sense and the broad sense, including visitators 
while they effect a canonical visit and whose house is, then, the visited 
house. 

Nevertheless, it is evident that the same norm is not as equally con
strictive for the local superior as it is for the superior general. If the duty 
of canonical visitation is also imposed on the major superiors ( cf. c. 628), 
and the fulfillment of this duty is for those a form of governing the local 
communities that are under their office. Evidently both duties will have to 
be harmonized. This fact alone makes notably different the way of apply
ing the norm, depending on whether it is the local or major superior. 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 152ff. 
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3. Lawful and unlawful absences. The norm prohibits all unlawful 
absences of the superior, and who may be absent only pursuant to the 
proper law, which, likewise, will duly establish the unlawful reasons in 
conformance with the three levels of superior. 

Regarding the lawfulness of absences, in sync with the classical trea
tise writers, and referring only to the absences that deserve consideration 
(which are long and frequent), the sources to inspire the propriety of a 
lawful absence come down to three: 

a) necessity, in the many forms that it may take; 

b) the importance and quality of the matters to which the superior 
must attend (referring to the province, the institute, the Church, the State, 
etc.); and 

c) the exceptional circumstances, which can lead, in certain cases, to 
the superior's being able to govern equally well whether absent or present. 

4. The penalties against transgressors are expressly stated by 
c. 1396. The gravity of the norm is thus reaffirmed by the penal protection 
that the legislator wanted to grant to an asset so necessary for religious 
life. The penalty, according to the gravity of the breach, on prior warning, 
could even be removal from office. 
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§ 1. Superiores sodalibus debitam agnoscant libertatem 
circa paenitentiae sacramentum et conscientiae mo
deramen, salva tamen instituti disciplina. 

§ 2.  Solliciti sint Superiores ad normam iuris proprii ut 
sodalibus idonei confessarii praesto sint, apud quos 
frequenter confiteri possint. 

§ 3. In monasteriis monialium, in domibus formationis et 
in communitatibus numerosioribus laicalibus ha
beantur confessarii ordinarii ab Ordinario loci pro
bati, collatis consiliis cum communitate, nulla tamen 
facta obligatione ad illos accedendi. 

§ 4. Subditorum confessiones Superiores ne audiant, nisi 
sponte sua sodales id petant. 

§ 5.  Sodales cum fiducia Superiores adeant, quibus ani
mum suum libere ac sponte aperire possunt. Vetan
tur autem Superiores eos quoquo modo inducere ad 
conscientiae manifestationem sibiperagendam. 

§ 1. While safeguarding the discipline of the institute, Superiors are to ac
knowledge the freedom due to the members concerning the sacra
ment of penance and the direction of conscience. 

§ 2. Superiors are to take care, in accordance with the institute's own law, 
that the members have suitable confessors available, to whom they 
may confess frequently. 

§ 3. In monasteries of nuns, in houses of formation and in more numerous 
lay communities, there are to be ordinary confessors, approved by 
the local Ordinary after consultation with the community. There is, 
however, no obligation to approach these eonf essors. 

§ 4. Superiors are not to hear the confessions of their subjects unless the 
members spontaneously request them to do so. 

§ 5. The members are to approach their Superiors with trust and be able 
to open their minds freely and spontaneously to them. Superiors, 
however, are forbidden in any way to induce the members to make a 
manifestation of conscience to themselves. 

SOURCES: § 1: cc. 521 § 3, 522; CodCom Resp. III, 20 nov. 1920 (AAS 12 
[1920] 575); PC 14; LMR II: 11 
§ 2: c. 518 § 1; SCRSI Deer. Dum canonicarum legum, 8 dee. 
1970, 3 (AAS 63 [1971] 318) 
§ 3: e. 520 § 1; SCRSI Deer. Dum canonicarum legum, 8 dee. 
1970, 4b, d (AAS 63 [1971] 318) 
§ 4: C. 518 §§  2 et 3 
§ 5: C. 530 §§  1 et 2 
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CROSS REFERENCES: § 1: cc. 220, 612, 642, 664, 734 
§ 2: cc. 587, 664, 734, 965-968 

c. 630 

§ 3: cc. 134 § 2, 588 § 3, 647 § 1, 659 § 2, 676, 734, 
967-974 
§ 4: cc. 985, 622, 734, 968 § 2 
§ 5: cc. 220, 622, 642, 664, 719 § 4 

C OMME NTARY 

Domingo J. Andres, emf 

The norm is very long and relatively detailed because of the delicate 
nature of the subject; it appears very acceptable and balanced. Given as a 
fundamental premise, the freedom of religious to confess and to receive 
spiritual direction, the norm regulates both practices, incorporating them 
into the responsibility of office of the superiors. 1 

To accomplish this, three basic criteria are established: 

a) guarantees for the freedom of the subject; 

b) willingness on the part of the superior so that the communities 
have sufficient suitable confessors available; 

c) the law's aversion the figures of confessor-superior and the spiri
tual director-superior. 

1. As regards the scope of the norm, it must be observed that it does 
not directly impose a frequency of confession, for c. 664 has already done 
so. Nor does it address spiritual guidance, which is obviously assumed to 
function. 

Referring to the rationale for the norm, the law could not fail to regu
late such a delicate and important issue for sanctification, and especially 
for fraternal life. 

2. Freedom (§ 1): all the superiors, without exception, must in theory 
and in practice recognize and defend the freedom of consecrated regard
ing both practices, for the superiors must be the first guarantors of the 
members' rights and must govern them as children of God whose dignity 
and personal freedom must be respected (Cf. 619). 

Due freedom is said: 

a) for its being obligatory that the superiors recognize it; 

1. D.J. ANDRES, El derecho de las religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 152-159; M. BABULA, "Il confessore dei religiosi," in Commentarium pro Religiosis et 
Missionariis, 70 (1989), pp. 3-35. 
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b) for its dealing with persons; and 

c) for its being required for the reception of a sacrament and for the 
declaration of the context most intimate for a person, explicitly protected 
at least by cc. 220 and 642. 

With the proviso without detriment to the discipline of the institute, 
the norm foresees the possibility that an incorrect interpretation of such a 
determining defense of the freedom of conscience, frequent and frivolous 
absences from the house and infractions of the interior norms and disci
pline could become common among the members of the community. At 
the same time, this intensely obliges the superiors to abide by the provi
sions of the following paragraphs. 

3. Make suitable confessors available to the religious (§ 2). The 
norm, which contains a certain coercion, requires, on one hand, some 
number of confessors to facilitate the frequency of confession and free
dom of choice of confessor, and on the other, that the confessors be ca
nonically suitable and specific. 

The suitability has to be: 

a) universal, especially pursuant to cc. 967-970 and 974; 

b) particular or specific , which must refer to ideal qualities that the 
confessors have in view of the type of penitent, the age of the penitents 
and of the confessors, the spirit and experience of the confessors, the du
ration of the job, acceptance by the community, etc. 

4. The ordinary confessors (§ 3): It is supposed that pursuant to § 2, 
they must also have the quality of being suitable. This can be defined as 
those who the local ordinary, after having consulted the interested com
munity, places at its disposal so that its members can confess in an ordi
nary and habitual manner, at periodic times and on a more or less 
convenient schedule, so that it is easy for everyone to fulfill the precept of 
frequent confession formulated by c. 664. 

The provision for ordinary confessors is binding: 

a) if it is a monastery of nuns, autonomous or not, for their condition 
of feminine life and cloister; 

b) in the houses of formation of every institute, for the psychology, 
personal situation, and governance of those who live in the monastery; 
and 

c) in every large lay community, because its lay nature and number 
of members objectively impose on the figure of the confessor. It turns out 
to be difficult to determine practically what should be understood by 
"largest," which could leave the norm inoperative in some cases. 

5. Superiors are not obliged to hear the confessions of their subjects 
(§ 5). This prohibition is clear and should be interpreted in the strict sense 
although it only affects liceity. 
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To prevent the superior's ability to turn information gained in conf es
sion in to acts of governance, to guarantee the superior due freedom in 
governance and to avoid the real and notable difficulty that many find by 
confessing to one who governs them in the external forum, are the three 
reasons behind the prohibition. 

The exception to the prohibition depends on the subject: it is suffi
cient that the member manifest the desire to confess to the superior; al
though no obligation flows from such occurrence on the part of the 
superior. 

6. The trust of the subjects in their superior (§ 5). For solid reasons, 
which the first clause of § 5 recommends, for it is not an obligation, is 
something very close or equivalent to the free and spontaneous spiritual 
direction with the superior. The recommendation will acquire force for the 
member to the extent that the superior, in the performance of the office, is 
given the members confidence by becoming worthy of such confidence. 

But it must never be forgotten, in practice, that the qualities required 
to become a good spiritual director are not automatically identified with 
the requirements to become a religious superior. These do not necessarily 
occur in the same person. 

Freedom is the same that is required with respect to the sacrament 
of penance. The superior will do very well in demanding it to a greater de
gree, for it is an interested party and spiritual direction could also cause 
difficulties in external governance. 

7. The express prohibition directed toward the superior (§ 5): with 
strong terminology and the juridical tone of authentic prohibitions, the su
perior is prohibited from in any way inducing subjects to open up their 
consciences. There can be many ways, direct and indirect (quoquo modo), 
all condemned by the norm. 

In any case, this does not imply that the superior may not encourage 
subjects to seek genuine spiritual direction with others, even different su
periors. 

This prohibition does not affect the so-called disciplinary account, 
obligatory for all, limited only to aspects of external governance and fo
rum. 
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ART. 2 
De capitulis 

ART. 2 
Chapters 

MORRISEY 

§ 1. Capitulum generale, quod supremam auctoritatem 
ad normam constitutionum in instituto obtinet, ita 
efformetur ut totum institutum repraesentans ,  
verum signum eiusdem unitatis in caritate evadat. 
Eius praecipue est: patrimonium instituti de quo in 
can. 578 ,  tueri et accommodatam renovationem 
iuxta ipsum promovere, Moderatorem supremum eli
gere, maiora negotia tractare, necnon normas edi
cere, quibus omnes parere tenentur. 

§ 2. Compositio et ambitus potestatis capituli definian
tur in constitutionibus; ius proprium ulterius deter
minet ordinem servandum in celebratione capituli, 
praesertim quod ad electiones et rerum agendarum 
rationes attinet. 

§ 3. luxta normas in iure proprio determinatas, non 
modo provinciae et communitates locales, sed etiam 
quilibet sodalis optata sua et suggestiones capitulo 
generali libere mittere potest. 

§ 1. The general chapter which possesses supreme authority in an insti
tute according to the constitutions, is to be composed in such a way 
that, representing the whole institute, it becomes a true sign of its 
unity in charity. Its principal functions are to protect the patrimony of 
the institute mentioned in can. 578, to foster appropriate renewal in 
accordance with that patrimony, to elect the supreme Moderator, to 
deal with more important matters, and to issue norms which all are 
bound to obey. 

§ 2. The composition of the general chapter and the limits of its powers 
are to be defined in the constitutions. The institute's own law is to de
termine in further detail the order to be observed in the celebration of 
the chapter, especially regarding elections and the matters to be 
treated. 
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§ 3. According to the norms determined in the institute's own law, not 
only provinces and local communities, but also any individual mem
ber may freely submit their wishes and suggestions to the general 
chapter. 

SOURCES: § 1: MG: 568-570; PC 14; ES II: 1-3, 18, 19; SCRSI Index ar
ticulorum pro redigendis Constitutionibus (1978): "De Ca
pitulo Generali" 
§ 2: PC 4 
§ 3: PC 4, 14; ES II: 4 

CROSS REFERENCES: cc. 119, 590 § 2, 625 § 1, 636 § 1 

C OMME NTARY 

Francis G. Morrisey, omi 

Having discussed superiors and their councils, the Code now turns 
its attention in canons 631-633 to those various participatory bodies 
which enable members to take part in the governance of their institutes. 1 

The principles guiding the revision of the law for institutes of consecrated 
life had stressed the importance to be given to participation of the mem
bers in the governance of their local and provincial communities, as well 
as in that of the entire institute.2 Among the various bodies referred to in 
these canons, there are the general and provincial chapters, community 
assemblies, general and provincial committees, and similar gatherings.3 

Canon 631 refers to the general chapter. 

I. NATURE AND FUNCTION OF THE GENERAL CHAPTER (§ 1) 

1. Nature of the general chapter 

The general chapter is a collegial body. It follows then that all mem
bers are equal and, except in the case of elections which are governed by 

1. Cf. M. M. MODDE, "Religious Houses and Governance," in J. HITE-S. HOLLAND-D. WARD 
(eds.), A Handbook on Canons 573-746 (Collegeville 1935), pp. 89-95. 

2. Cf. Comm. 2 (1970), pp. 168-181; 5 (1973), pp. 47-69; 7 (1975), pp. 63-92; J. BEYER, "De 
Institutorum vitae consecratae novo iure," in Periodica 63 (1974), pp. 145-168; 179-222; 64 
(1975), pp. 363-393, especially pp. 153ff. 

3. Cf. "Natura e finalita dei Capitoli generali," in lriformationes SCRSI 2 (1976), pp. 215-
227. 
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other norms, "provided a majority of those who must be summoned are 
present, what is decided by an absolute majority of those present has the 
force of law" ( cf. c. 119, 2°). For this reason, the superior general is bound 
by the outcome of capitular decisions. 

When it is in session, the chapter is the supreme internal authority of 
the institute, without prejudice to the authority of the pope as determined 
in canon 590 § 2. 4 Since the general chapter is an extraordinary govern
mental organism, it exercises its authority on a temporary basis, that is, 
while it is in session. Consequently, its members do not remain in office 
until the next chapter. 5 Indeed, if the chapter were a permanent institu
tion, the authority of the superior general would be greatly diminished. 

Unless it is otherwise provided, the ordinary authority of the supe
rior general and council remains intact during the chapter, and those mat
ters which pertain to their office are not discussed in the chapter 
assembly. 

The constitutions will determine the extent of the chapter's author
ity, that is, which matters fall under its competence, and these can vary 
from one institute to another. Thus, for instance, in some religious insti
tutes, the establishment or suppression of provinces is referred to the gen
eral chapter; while, in others, this pertains to the superior general and 
council. 

There are two types of general chapter. The ordinary chapter is held 
at fixed intervals according to when the constitutions and elections are 
held. The extraordinary one is held when convoked by the superior gen
eral to consider particular questions (for instance, the union or fusion of 
one institute with another). Normally, no elections are held during an ex
traordinary general chapter, unless the superior general were to resign 
during the meeting. In this case, it would automatically become an ordi
nary chapter. 

In former times, the ordinary general chapter had two parts: the 
chapter of elections and the chapter of affairs. 6 The 1983 Code no longer 
makes this distinction. Consequently, each institute is free to determine 
the timetable for the chapter, as well as the order of questions to be exam
ined. Thus, for instance, unless these points are spelled out in the consti
tutions or if changes are proposed, elections might take place only after 
certain issues have been resolved, such as determining the number of 
counselors to be elected, the duration of their mandate, the election of 
major officers, etc. 

4. Cf. SCRSI, Letter , June 27, 1973, in Canon Law Digest, vol. 9, p. 342; also cf. SCRSI, 
Letter, March 5, 1977, ibid., pp. 343-344. 

5. Cf. SCRSI, Letter, March 16, 1973, in ibid., vol. 8, p. 339, no. 7. 
6. Cf., e.g., SCRSI, Letter, November 28, 1970, in ibid., pp. 330-331.  

1664 



MORRISEY Tit. II. Ch. II. Art. 2. Chapters c. 631 

Today, because of changing circumstances, many institutes feel the 
need to introduce modifications in the constitutions on occasion of a 
chapter. Since such changes must be approved before they can become ef
fective, it would ordinarily be necessary to wait until the next chapter to 
implement them. This is not recommended from a practical point of view. 
For this reason, a superior general who foresees that the chapter intends 
to propose changes in the constitutions, can request from the Holy See (in 
the case of a pontifical institute) approval in principle for the changes to 
become effective immediately, provided at least two-thirds of the capitu
lars are in favor of the proposal. 7 In this way, those changes which were 
considered necessary could be introduced without delay. 

2. The duties of the general chapter8 

Canons 631 lists five duties of the general chapter: 

a) to protect the patrimony of the institute. This is done by evaluat
ing the institute's fidelity to its charism and mission (cf. c. 578). 

b) to foster appropriate renewal of the institute. If such renewal is 
necessary, it is to be carried out keeping in mind the nature of the insti
tute, its purposes, spirituality, character and sound traditions. It must also 
take into account the needs of the Church, realistic possibilities for real
ization, and the situation of the places where the members carry out their 
mission. 

c) to elect the superior general and the council. The constitutions 
will spell out conditions for eligibility (cf. c. 625 § 1), as well as the num
ber of councilors to be elected. In some institutes, the bursar and the gen
eral secretary are elected. In others, because of the special mission 
attached to these offices, the incumbents are appointed after the chapter 
by the superior general with the consent of the council ( cf. c. 636, § 1 ). 

d) to deal with matters of greater importance. Among these, we 
could mention initial and on-going formation, the apostolic availability of 
the members, possibilities of union or fusion with another institute, finan
cial administration, the spiritual and community life of the institute, and 
so forth. 

e) to issue norms. In addition to proposing changes in the constitu
tions, the chapter may also approve changes in book II (rules, statutes, 
complementary code, and so forth), examine the specialized directories 
(on formation, finances, government, etc.), establish policies, express de
sires, and so forth. These decisions bind the members of the institute. 

7. Cf. ibid ., p. 331. 
8. Cf. "Les chapitres generaux depuis le Concile (Premier bilan)," in Iriformationes 

SCRIS 3 (1977), pp. 83-100. 

1665 



c. 631 Bk. II .  Pt. III. Sect. I. Institutes of Consecrated Life MORRISEY 

II. COMPOSITION OF THE CHAPTER AND ITS SESSIONS (§ 2) 

1 .  Composition 

The Code provides that the chapter must be representative of the en
tire institute (cf. c. 631 § 1).9 The number of ex officio members is not de
termined, nor the number of delegates to be elected or appointed. This 
will depend on circumstances. Nevertheless, common practice suggests 
that the delegates elected by the chapter be at least as numerous as the 
delegates determined by law. For this reason, a formula for representation 
should be established which takes into account the geographical distribu
tion of the members, as well as their numbers. Likewise, special catego
ries could be established for specific apostolates, or for age or linguistic 
groups, according to circumstances. 

The general principles governing these points should be mentioned 
in the constitutions. The exact number of representatives depends either 
on the directory issued by the chapter or on some other normative docu
ment. Indeed, to ensure a certain stability, it is preferable to avoid chang
ing too frequently the form of representation at the chapter, since by doing 
so, there is a risk that arrangements would be made on the basis of provid
ing for the presence or exclusion of certain persons, and not on objective 
criteria. 

Today, many institutes hold what are known as "open chapters," in 
which all the members who wish to participate may do so. 10 However, the 
practice of the Holy See has not been to favor elections by the entire com
munity, except in the case of smaller institutes.11 Presently, the practice of 
some institutes is for members who wish to participate in the chapter to 
volunteer for it ; the entire institute then votes on the slate as a whole. 
Whatever formula is used, it would be important to respect the freedom of 
the members to vote for persons of their choice, and to protect the se
crecy of their votes. 

2. Celebration of the chapter 

Each institute is to draw up a directory spelling out the procedures 
to be observed in the general chapter, as well as the proper ceremonial. 

9. Cf. SCRIS, Letter, March 21, 1971, in Canon Law Digest, vol. 8, p. 332. 
10. Cf. SCRIS, Letters, March 26, 1980; November 8, 1980; August 24, 1981; July 29, 1982, in 

ibid. ,  vol. 10, pp. 102-106. 
11 .  Cf., e.g., SCRIS, Letter, July 10, 1972, ibid., vol. 7, p. 480, no. 1. Also cf. SCRIS, Letter, 

July 5, 1972, in ibid., vol. 8, p. 336, no. 2; Letters, November 8, 1980 and August 24, 1981, in 
ibid., vol. 9, pp. 356-358. 
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Ordinarily, since these matters are quite detailed and subject to frequent 
changes, they are not found in the constitutions. It is for this reason that 
the Code speaks of the "proper law"; the formula of having a directory for 
this purpose seems the most appropriate way of proceeding. Nevertheless, 
if an institute wishes to place a number of these details in its constitu
tions, it is free to do so. On the other hand, if a directory is prepared, the 
chapter would have to approve it at the beginning of the assembly. 

Ordinarily, there is a steering committee, elected by the capitulars, 
which is responsible for the flow of the chapter, making adjustments in 
the timetable, and so forth, subject to the approval of the assembly. 

III. PROPOSALS PRESENTED TO THE CHAPTER (§ 3) 

The directory (or another document) can spell out the way in which 
provinces, local communities and individuals can present their wishes and 
suggestions to the chapter. The canon does not state that the chapter must 
consider each of the suggestions received since some might not be realis
tic or possible. The institute could provide that those who wish to make 
suggestions must present them to the pre-capitular commission before a 
given date. In the light of the theme chosen for the chapter, the commis
sion would then retain those suggestions which are pertinent. However, to 
avoid arbitrary selection or exclusion, it often happens that the pre
capitular commission provides all the capitulars with a copy of the sug
gestions received, including those which were not retained for study dur
ing the chapter. This enables any member who feels that the chapter 
should indeed consider one or more of these suggestions to present them 
on the floor. 
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Ius proprium accurate determinet quae pertineant ad 
alia instituti capitula et ad alias similes coadunationes, 
nempe ad eorum naturam auctoritatem, compositionem, 
modum procedendi et tempus celebrationis. 

The institute's own law is to determine in greater detail matters concern
ing other chapters and other similar assemblies of the institute, that is, 
concerning their nature, authority, composition, procedure and time of 
celebration. 

SOURCES: SCRSI Index articulorum pro redigendis Constitutionibus 
(1978): "Modus exercendi auctoritatem in Religionibus" 

CROSS REFERENCES: c. 617 

COMME NTARY ------

Francis G. Morrisey, omi 

This canon refers to other chapters and assemblies in the institute, 
distinct from the general chapter. A clear distinction is made between 
chapters and other assemblies. While the chapter is a collegial body, with 
the consequences foreseen in law, assemblies have greater freedom in 
procedures relating to discussions and decision-making. 

Some institutes hold provincial and local chapters. Much depends on 
the nature of the institute. The Code leaves to the proper law, and not nec
essarily to the constitutions, to provide for such chapters. 1 

In particular, if a provincial chapter is held, the proper law should 
determine the relationships between the chapter and the provincial supe
rior. Ordinarily, to favor the principle of personal authority held by superi
ors (cf. c. 617), it is the provincial superior who has the highest authority 
in the province, not the provincial chapter. 

Sometimes, the provincial chapter has a very limited role, which is to 
elect delegates to the general chapter and to discuss proposals to be pre
sented at this chapter. 2 In other institutes, the provincial chapter elects 
the provincial superior and the council. If , however, these persons are 
elected, the confirmation of the superior general is required for the elec
tion to take effect ( cf. c. 625, § 3). Sometimes, the chapter is mandated to 

1. Cf. SCRIS, Letter, July, 1973, in Canon Law Digest, vol. 8, p. 341. 
2. Cf. SCRIS, Letters, November 24, 1975 and June 26, 1978, in ibid., pp. 364-365. 
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develop and approve a provincial directory, which does not become eff ec
tive unless approved by the superior general and council. 

When a local chapter is held (as in the case of monasteries of nuns), 
proper law should determine precisely who has the right to vote, espe
cially in relation to members who are on a temporary transfer. When the 
number of electors is quite small, one vote can have a significant influ
ence. It should also be carefully established in what matters the chapter 
acts as a collegial body, and when it acts simply as a deliberative or con
sultative organism, with the superior having the right to take the final de
cision (for instance, in cases relating to admission to the novitiate and to 
profession, to the transfer of members, major expenses, approval of the 
statutes of the monastery, and so on). 

Canon 632 lists five points concerning provincial and local assem
blies, which must be addressed in the proper law: 

a) the nature of the assembly Is it a collegial body, or a deliberative 
one which cannot bind the superior, or is it merely a consultative body? 

b) its authority The law will determine what type of confirmation is 
required before decisions and recommendations become effective. 

c) its composition It is easiest to allow more members to participate 
at the provincial level, where they are relatively few in numbers, and eligi
bility to participate in such assemblies should be clearly determined be
forehand. 

d) its procedures It should be decided whether the assembly pro
ceeds by majority vote or by consensus; in the first case, what majority is 
required? 

e) the time of celebration Sometimes, these assemblies are held im
mediately before and after the general chapter In other institutes, they are 
held each year, or every two or three years, depending on circumstances. 
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§ 1. Organa participationis vel consultationis munus sibi 
commissum fideliter expleant ad normam iuris uni
versalis et proprii, eademque suo modo curam et 
participationem omnium sodalium pro bono totius 
instituti vel communitatis exprimant. 

§ 2. In his mediis participationis et consultationis ins
tituendis et adhibendis sapiens servetur discretio, 
atque modus eorum agendi indoli et fini instituti sit 
conformis. 

§ 1. Participatory and consultative bodies are faithfully to carry out the 
task entrusted to them, in accordance with the universal law and the 
institute's own law. In their own way they are to express the care and 
participation of all the members for the good of the whole institute or 
community. 

§ 2. In establishing and utilising these means of participation and consul
tation, a wise discernment is to be observed, and the way in which 
they operate is to be in conformity with the character and purpose of 
the institute. 

SOURCES: § 1: PC 14; ES II: 18 
§ 2: ES II: 4, 12, 13 

CROSS REFERENCES: 

C O MME NTARY ------

Francis G. Morrisey, omi 

l. Other participatory bodies (§1) 

The Code allows each institute to establish, according to need, vari
ous participatory bodies such as commissions, councils, or working 
groups. For instance, we often find in an institute a formation committee 
for initial and on-going formation, a finance committee, groupings for the 
apostolate, and so forth. 

These bodies can be established both at the generalate level for the 
entire institute, and at the provincial level, or even within a province itself. 

When a commission is established, the following should be foreseen: 

a) who are the members and how is the person in charge designated? 
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b) its mandate: for instance, is it a standing committee, or a select 
committee established to study a particular question? 

c) the duration of the mandate: when dealing with a standing com
mittee, how are the members replaced? 

d) how does it render an account of its work and when should re
ports be presented? 

The canon indicates that these bodies should have as their objective 
to foster the cooperation of all the members for the good of the whole in
stitute ( or of the community, depending on circumstances). Arrangements 
should be made for the membership on such committees to rotate, so that 
the same persons are not always selected to be on them. 

2. The functioning of such bodies (§ 2) 

This paragraph offers some wise principles to assist those in charge 
when establishing such commissions. They should take into account, for 
example, distances to be covered, costs, and the other duties of the mem
bers. 

In an international institute, it would be important to avoid giving the 
impression that the purpose of commissions is to keep the airlines in busi
ness. For this reason, the Code speaks of "wise discernment." 

It must be noted that, today, religious show less enthusiasm for such 
commissions than they did previously (for instance, in the years immedi
ately following the Second Vatican Council). If the number of meetings 
and gatherings is multiplied, there is the risk of having them lose their im
pact and, as a consequence, their usefulness. 

These three canons leave almost full responsibility for these matters 
to the institute. We do not find detailed norms relating to the organization 
and celebration of chapters and assemblies. The reason for this is quite 
simple There is such a diversity of institutes, as far as the number of mem
bers, geographical distribution, and the manner of proceeding are con
cerned. These canons respect entirely the autonomy of each institute by 
not reserving to the legislator those points which are not essential for the 
proper functioning of chapters and assemblies. 
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ART. 3 
De bonis temporalibus eorumque administratione 

634 

ART. 3 
Temporal Goods and their Administration 

§ 1. Instituta, provinciae et domus, utpote personaeiuri
dicae ipso iure, capaces sunt acquirendi, possidendi, 
administrandi et alienandi bona temporalia, nisi 
haec capacitas in constitutionibus excludatur vel 
coarctetur. 

§ 2.  Vitent tamen quamlibet speciem luxus, immoderati 
lucri et bonorum cumulationis. 

§ 1. Since they are by virtue of the law juridical persons, institutes, prov
inces and houses have the capacity to acquire, possess, administer 
and alienate temporal goods, unless this capacity is excluded or lim
ited in the constitutions. 

§ 2. They are, however, to avoid all appearance of luxury, excessive gain 
and the accumulation of goods. 

SOURCES: § 1: cc. 531, 1495 § 2; PC 13 
§ 2: PC 13; PO 17 

CROSS REFERENCES: cc. 621, 638, 1259-1298 

C O MME NTARY -------

Francis G. Morrisey, omi 

l. Juridical personality 

This canon begins the discussion of temporal goods in religious insti
tutes and places in the first paragraph the general principle concerning 
this material, by virtue of which each religious institute, by the fact that it 
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has been established, is a juridical person.1 The same applies to prov
inces, 2 as defined in canon 621: "A union of several houses which, under 
one superior, constitutes an immediate part of the same institute, and is 
canonically established by lawful authority." 

However, the principle does not apply automatically to what are 
known as vice-provinces or sectors within provinces (for example, "dele
gations"). When an institute establishes these types of divisions, their ju
ridical status must be determined. Groups of provinces do not enj oy 
juridical personality in virtue of the law (for instance, all the European 
provinces of an international institute). 

As far as houses are concerned, the question is rather complicated. 
By tradition, there are two types of houses: "houses" in the canonical 
sense of the term, and "residences." The 1983 Code does not make this dis
tinction; rather, it speaks about "constituted" houses ( c. 608) and "estab
lished" ones ( c. 609). For it to be established canonically, a house must 
first be constituted, but each constituted house is not by that very fact an 
established house. 

We could also note that the "canonical" house is not necessarily iden
tified with the building where the community resides. 

One of the practical difficulties we meet is to determine which local 
communities are considered to be established houses, especially when a 
number of religious live alone for reasons of the apostolate, but are 
grouped together to constitute a local community. 

Another difficulty consists in determining whether it was the local 
house which had been canonically established, or the work to which the 
house was attached (for instance, a school, a hospital, etc.). It would be 
helpful to clarify these situations . 3 

The canon does not state that it is the major superiors of the insti
tutes who have the right to establish juridical persons. It is the law itself 
which grants this qualif ication to the institute, to provinces, and to 
houses. It seems that for the time being, only bishops and higher Church 
authorities can establish juridical persons. 

1. Cf. V. DE PAOLIS, "Temporal Goods of the Church in the New Code with Particular 
Reference to Institutes of Consecrated Life," in The Jurist 43 (1983), pp. 343-360. Also cf. 
Comm. 5 (1973), pp. 53-55; 12 (1980), pp. 175-185. 

2. Cf. Comite Canonique des Religieux, "Les biens temporels et leur administration," in 
Directoire canonique (Paris 1 986), pp. 231-235. 

3. Cf. J. P. GALLEN, "Is the Work of a Religious House considered to be the same Canonical 
Moral Person as that House?" in Review for Religious 27(1968), pp. 553-559. 
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2. Acquisition, possession, administration and alienation of 
goods 

Goods may be acquired according to the prescriptions of canons 
1259-1272. 

As far as possession of goods is concerned, it is possible that, in a 
given institute, only established houses would have this right. This will de
pend on the constitutions. 

The right of "possessing" goods could be compared to the right of 
"retaining" them, as mentioned in canon 1254. It might have been prefera
ble, though, had the Code used the same word throughout, but in practice 
it seems that the two terms have the same meaning. 

The constitutions of some institutes limit the right of possession of 
provinces, and especially of houses, by determining that all surplus funds 
are to be given on a regular basis to the next higher unit for the good of 
the institute. In some communities, even the right of possession does not 
exist. The goods belong either to the Holy See, or to syndics who hold 
them in trust. 

To illustrate the right of ownership, article 151 of the 1999 Constitu
tions of the Missionary Oblates of Mary Immaculate prescribes as follows: 
"The Congregation as such, Provinces, Delegations, and canonically estab
lished houses, have the right to acquire, retain, administer and alienate 
property in accordance with the Church's common law. In the case of es
tablished houses, however, this right is limited; the limits are fixed by the 
Provincial in Council." Rule 151a adds: "The special statute of Missions, 
district communities, and residences will determine whether they have 
the right to acquire, retain, administer, and alienate property."4 

Canons 638 § §  1-2 and 1273-1289 deal with the administration of 
temporal goods. 

As for alienation, canons 638 §§  3-4 and 1290-1298 treat of this topic 
(see commentary on c. 638). 

3. Witness of poverty 

According to canon 634 § 2, these juridical persons will avoid all ap
pearance of luxury, excessive gain and the accumulation of goods. If there 
are surplus funds, they should be used for works of charity and for other 
works of the apostolate. It is difficult to evaluate what constitutes a crite
rion relating to appearance. It would be advisable to take into account 
local circumstances when considering the situation. 

4. Cf. R. JACQUES, "Posseder en pauvrete: le droit de propriete d'une congregation," in 
Praxis juridique et  religion 3 (1986), pp. 205-216. 
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Tit. II. Ch. II. Art. 3. Temporal Goods and their Administration c. 635 

§ 1 .  Bona temporalia institutorum religiosorum, utpote 
ecclesiastica, reguntur praescriptis Libri V De bonis 
Ecclesiae temporalibus, nisi aliud expresse caveatur. 

§ 2 .  Quodlibet tamen institutum aptas normas statuat de 
usu et administratione bonorum, quibus paupertas 
sibi propria foveatur, defendatur et exprimatur. 

§ 1. Since the temporal goods of religious institutes are ecclesiastical 
goods, they are governed by the provisions of book V on 'The Tempo
ral Goods of the Church', unless there is express provision to the con
trary. 

§ 2. Each institute, however, is to establish suitable norms for the use and 
administration of goods, so that the poverty proper to the institute 
may be fostered, defended and expressed. 

SOURCES: § 1: c. 1497 § 1 
§ 2: c. 532 § 1; PC 13; ES II: 23 

CROSS REFERENCES: cc. 493, 718, 741, 1257 

C OMME NTARY 

Francis G. Morrisey, omi 

1. General principle 

The norms applicable to the administration of goods in religious life 
are specified here. Canon 635 applies the principle of canon 1257: the tem
poral goods of religious institutes are ecclesiastical goods, regardless of 
their situation in civil law (separate incorporation, company, trust, etc.). 
Because they are ecclesiastical goods, they are governed by the principles 
of book V, unless it is provided otherwise. 

Parallel norms are found in canons 493, 718 and 741. 

The proper law of each institute could determine particular norms 
regarding the acquisition and administration of goods. If these norms are 
part of the approved constitutions, they would take precedence over the 
general principles of canon 635 § 1, because this canon provides for ex
ceptions. 

We must distinguish clearly between the temporal goods of religious 
institutes and goods which are entrusted to the institute for a given period 
of time but without implying ownership. Thus, institutions such as schools 
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or hospitals which belong either totally or partially to the government or 
to third parties are not as such ecclesiastical goods and, generally, are not 
subject to the norms of book V. The institute's policies must determine 
how such goods are to be administered. For this reason, institutes must 
distinguish clearly in their books that which belongs to the institute and 
that which belongs, in fact, to others. Sometimes, this could apply to a 
wing of a building, to land, etc. 

2. Particular norms 

When canon 635 § 2 speaks of the preparation of suitable norms for 
the administration of goods, it does not state that these norms must be in 
the constitutions. Rather, the most common form is for an institute to 
have a directory for the administration of temporal goods. The Code fore
sees the possibility of four specialized directories: in canon 617, a direc
tory for superiors; in canon 632, the capitular code; in canon 659, the 
formation directory; and in canon 635, the directory for the administration 
of temporal goods.1 

Norms governing administration can vary from one province to an
other within the same institute, according to geographical, economic, po
litical and religious circumstances. For this reason, it would not be 
prudent to insert in formal codes, such as constitutions, references to spe
cific sums of money, since these are subject to frequent changes. 

The finance directory can spell out the capacity for each level of gov
ernment to acquire, possess, administer and alienate its own goods. It can 
establish norms for accounting procedures and specify the way in which 
annual reports and financial statements are to be presented. We can also 
expect to find in the directory norms relating to the inventory of goods, 
their classification as immovable, precious (historical, cultural), or as free 
capital. Likewise, policies relating to gifts ( c. 640) and hiring practices for 
employees could be spelled out. 

1. Cf. F. G. MORRISEY, "The Directory for the Administration of Temporal Goods in 
Religious Institutes," in Unico Ecclesiae servitio. Etudes de droit canonique offertes a 
Germain Lesage, o.m.i. (Ottawa 1991), pp. 267-285. 
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636 

Tit. II. Ch. II. Art. 3. Temporal Goods and their Administration c. 636 

§ 1. In quolibet instituto et similiter in qualibet provin
cia quae a Superiore maiore regitur, habeatur oeco
nomus, a Superiore maiore distinctus et ad normam 
iuris proprii constitutus, qui administrationem bo
norum gerat sub directione respectivi Superioris. 
Etiam in communitatibus localibus instituatur, quan
tum fieri potest, oeconomus a Superiore locali dis
tinctus. 

§ 2. Tempore et modo iure proprio statutis, oeconomi et 
alii administratores auctoritati competenti peractae 
administrationis rationem reddant. 

§ 1. In each institute, and in each province ruled by a major Superior, 
there is to be a financial administrator, distinct from the major Supe
rior and constituted in accordance with the institute's own law. The 
financial administrator is to administer the goods under the direction 
of the respective Superior. Even in local communities a financial ad
ministrator is to be constituted, in so far as possible distinct from the 
local Superior. 

§ 2. At the time and in the manner determined in the institute's own law, 
the financial administrator and others with financial responsibilities 
are to render an account of their administration to the competent au
thority. 

SOURCES: § 1: c. 516 §§ 2 et 3 
§ 2: cc. 516 § 2, 1523, 5° 0  

CROSS REFERENCES: c.  152 

COMME NTARY 

Francis G.  Morrisey, omi 

1. The financial administrator 

Canon 636 specifies that there is to be a financial administrator (bur
sar, treasurer) in each institute or province. This person must be distinct 
from the major superior, an example of a law on the incompatibility of of
fices ( c. 152). 

As far as the local level is concerned, two interpretations of the 
canon are possible: a) where it is possible, there will be a treasurer, and 
this person will be distinct from the superior; or b) there will be a 
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treasurer, and, where possible, this person will not be the local superior. 
The second interpretation conforms to canonical tradition (cf. CJC/1917 
c. 516 § 3). However, small communities have great difficulty today finding 
a bursar. It is perhaps for this reason that the wording was changed, for 
this leaves greater latitude at the local level. 

Although the canon does not say so explicitly, the bursar, according 
to canonical tradition, is a member of the institute. However, there is noth
ing preventing the appointment of another person as accountant or book
keeper, but it seems preferable that it be a member of the institute who is 
responsible for the administration of the temporal goods belonging to the 
juridical person. The constitutions could spell out the qualifications re
quired to be a bursar in the institute. 

In future, though, it probably will be necessary to make certain ad
justments, especially in smaller institutes. We could easily foresee a group 
of bursars who would render this service to a number of institutes. Some 
institutes already have centralized financing. The bursar oversees the ad
ministration of all the temporal goods belonging to the institute and to its 
parts. Both practices raise difficulties, but it seems that what counts most 
is that the goods be well administered. 

The canon states that the bursar will be "constituted" according to 
the institute's proper law. This covers either an election or an appoint
ment. The Code leaves the door open, but the details must be found in the 
proper law of the institute (not necessarily in the constitutions). 

The bursar administers the goods under the direction of the respec
tive superior. In other words, it is the superior who determines policies, 
not the bursar. In practice, the Holy See has been asking that the words 
"and council" be added after "superior" when determining the financial 
policies governing the institute, the province, or the local community. 

2. Obligation to render account 

Canon 636 § 2 contains a general principle regarding the obligation 
of rendering an account of one's administration. No specific timeframe is 
determined, this is left to each institute. Much will depend on the govern
ment level involved (local, provincial, regional, etc). We often find that 
local bursars are to submit monthly or three-month reports, while provin
cial bursars submit their accounts every six months or every year, and the 
treasurer general presents a regular report to the superior general and 
council, as well as to the general chapter. 1 

1. On this subject, cf. J.J. DANAHER, "The New Code and Catholic Health Facilities: 
Fundamental Obligations of Administrators," in The Jurist 44 (1984), pp. 143-152. 
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Tit. II. Ch. II. Art. 3. Temporal Goods and their Administration c. 637 

Monasteria sui iuris, de quibus in can. 615, Ordinario loci 
rationem administrationis reddere debent semel in anno; 
loci Ordinario insuper ius esto cognoscendi de rationibus 
oeconomicis domus religiosae iuris dioecesani. 

Once a year, the autonomous monasteries mentioned in can. 615 are to 
render an account of their administration to the local Ordinary. The local 
Ordinary also has the right to be informed about the financial affairs of a 
religious house of diocesan right. 

SOURCES: cc. 535 § 1 ,  1 °0
, 535 § 3, 1 °0

, 1519 § 1 

CROSS REFERENCES: cc. 1265, 1287 

C OMME NTARY 

Francis G. Morrisey, omi 

Relations with the local Ordinary regarding economic matters are 
regulated here. The annual report that autonomous monasteries must sub
mit each year to the local Ordinary resembles the one prescribed in canon 
1287. The proper law could determine whose approval is required before 
this report is presented: for instance, that of the local council, the local 
chapter, etc. 

In the case of institutes of diocesan right, the Ordinary has the right 
to be informed of the financial situation of a house in the diocese. Al
though the canon speaks of the financial situation of a house, and not of 
the entire institute, it seems that this report would cover all the houses 
which are in the diocese.1 

Although canon 637 does not make it obligatory for institutes of di
ocesan right, the diocesan bishop ( or the local Ordinary) could require a 
report before authorizing a fundraising campaign (or similar activity) on 
behalf of the religious involved ( c. 1265). 

Pontifical institutes are not subject to the local Ordinary for financial 
matters. He, therefore, does not have the right to require a financial re
port, although nothing prevents an institute from giving one to the bishop 
if it wishes to do so (for example, bishops are studying the financial situa
tion of religious institutes to assist those that are truly in need and they 
would need to have figures available in order to determine this need). 

1. Concerning the right of bishops to evaluate the religious of diocesan right, see 
R.L. KEALY, Diocesan Financial Support: Its history and canonical status (Rome 1986), 
p. 333. 
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§ 1. Ad ius proprium pertinet, intra ambitum iuris uni
versalis, determinare actus qui finem et modum ordi
nariae administrationis excedant, atque ea statuere 
quae ad valide ponendum actum extraordinariae ad
ministrationis necessaria sunt. 

§ 2. Expensas et actus iuridicos ordinariae administra
tionis valide, praeter Superiores, faciunt, intra fines 
sui muneris, officiales quoque, qui in iure proprio ad 
hoc designantur. 

§ 3. Ad validitatem alienationis et cuiuslibet negotii in 
quo condicio patrimonialis personae iuridicae peior 
fieri potest, requiritur licentia in scripto data Su
perioris competentis cum consensu sui consilii. Si 
tamen agatur de negotio quod summam a Sancta 
Sede pro cuiusque regione definitam superet, item
que de rebus ex voto Ecclesiae donatis aut de rebus 
pretiosis artis vel historiae causa, requiritur insuper 
ipsius Sanctae Sedis licentia. 

§ 4. Pro monasteriis sui iuris, de quibus in can. 615, et 
institutis iuris dioecesani accedat necesse est con
sensus Ordinarii loci in scriptis praestitus. 

§ 1. It is for an institute's own law, within the limits of the universal law, 
to define the acts which exceed the purpose and the manner of ordi
nary administration, and to establish what is needed for the validity 
of an act of extraordinary administration. 

§ 2. Besides Superiors, other officials designated for this task in the insti
tute's own law may, within the limits of their office, validly make pay
ments and perform juridical acts of ordinary administration. 

§ 3. For the validity of alienation, and of any transaction by which the pat
rimonial condition of the juridical person could be adversely af
fected, there is required the written permission of the competent 
Superior, given with the consent of his or her council. Moreover, the 
permission of the Holy See is required if the transaction involves a 
sum exceeding that which the Holy See has determined for each re
gion, or if it concerns things donated to the Church as a result of a 
vow, or objects which are precious by reason of their artistic or his
torical significance. 

§ 4. For the autonomous monasteries mentioned in can. 615, and for insti
tutes of diocesan right, the written consent of the local Ordinary is 
necessary. 
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SOURCES: § 1: c. 1527 § 1 
§ 2: C. 532 § 2 

c. 638 

§ 3: cc. 534 § 1, 1533; SCCouncil Resol. 12 iul. 1919 (AAS 11 
[1919] 416-419); PM 32; CAd 9; SCR Deer. Religionum laica
lium, 31 maii 1966, no. 2 (AAS 59 [1967] 362); SCCong Litt. 
circ., 11 apr. 1971 (AAS 63 [1971] 315-317) 
§ 4: cc. 533 § 1, 1°0

, 534 § 1 

CROSS REFERENCES: cc. 1277, 1291-1295, 1303-1307 

COMME NTARY 

Francis G. Morrisey, omi 

l. Extraordinary administration 

When the Code uses words such as "limits" and "manner" in 
canon 638 § 1, it provides a means of distinguishing between ordinary and 
extraordinary administration. This could complete canon 1277. 

Acts which are not repeated on a regular basis, or acts which exceed 
a predetermined amount as spelled out in the proper law, or acts for which 
the proper law or the universal law requires special authorization before 
they can be carried out, could be acts of extraordinary administration. 

The list of acts of ordinary and extraordinary administration need 
not be in the constitutions of the institute; it could be found elsewhere ( as, 
for instance, in the rules, the finance directory, etc.).1 

In addition, according to canon 638, proper law can determine the 
formalities required for the validity of an act of extraordinary administra
tion. These formalities can differ according to the level where the act orig
inates (for instance, at the local, provincial or generalate level). In 
practice, an act which exceeds a given amount must be approved before
hand by a higher authority, unless it is one carried out at the generalate 
level. 

Generally speaking, the following acts are recognized as being acts 
of extraordinary administration: 

- to accept of recognize an inheritance, donation, etc., which car
ries with it certain conditions; 

- to purchase immovable goods; 

1. Cf. Comite Canonique des Religieux, "Les actes d'administration ordinaire et 
extraordinaire," in Directoire canonique (Paris 1986), pp. 239-241 .  
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- to sell, exchange, mortgage or remove from the place for which 
they were destined, works of art, historical documents, or other moveable 
goods of significant value; 

- to sell, exchange, mortgage immovable goods, or accept an ease
ment on the property beyond the period determined by the bishops' con
ference; 

- to borrow large sums of money on a temporary basis (for exam
ple, to pay employees while awaiting the arrival of government grants); 

- to build, demolish or rebuild a church or to carry out major re-
pairs; 

- to establish a cemetery; 

- to enter into a court case. 

These criteria were established by the Sacred Congregation for the 
Propagation of the Faith on July 21, 1856, and have served well for over 
140 years.2 

2. Ordinary administration 

According to canon 638 § 2, superiors and other officers can validly 
carry out, within the limits of their office, acts of ordinary administration. 

These officers could be the assistant superior, the bursar, and some
times the person named in charge of certain works. In some institutes, 
two signatures are required for certain transactions; however, this is usu
ally by virtue of the corporate bylaws rather than because of canonical 
prescriptions. 

In speaking of officers, the Code uses the term "designated" to allow 
as much freedom as possible. The only requirement is that one or more 
persons be appointed or elected to carry out acts of administration. 

By law, the superior can carry out acts of administration, but the ex
ercise of this right is usually reserved to the bursar, especially at the pro
vincial and generalate levels. 

3. Alienation 

Canon 638 § 3 applies to religious institutes the norms of canons 
1291-1295. This paragraph treats of acts of alienation and of any transac-

2. Cf. F. DEMERS, The Temporal Administration of the Religious House of a Non-exempt 
Clerical Pontifical Institute (Washington 1961), p. 56. 
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tion by which the patrimonial condition of the juridical person (house, 
province, institute) might be jeopardized.3 

The written permission of the competent superior ( as determined in 
the proper law of the institute) is required. 

Moreover, the consent of the council is also required. In some in
stances, more than one council is involved: the local council, the provin
cial council, and even the general council, depending on the nature of the 
act and the sums involved. 

The permission of the Holy See is required if the transaction involves 
a sum exceeding that which has been determined for the region. It should 
be noted that this canon makes no reference to the bishops' conference.4 

The Holy See can apply the sum determined by the bishops (which is ordi
narily the case) or it can establish a different scale for religious (because 
of large institutions, for example ). 

If the Holy See has not determined for the region a specific sum ap
plicable to religious, then the amount approved for bishops would apply. 
However, it often happens that a province is situated in one territory and 
the generalate in another, and that different maximum amounts have been 
authorized for each. Sometimes it is said that the generalate can authorize 
only the amount determined for the region where it is situated, even if at 
the provincial or local levels, a higher amount is in effect. However, in 
practice, it seems that the higher sum can be used, either that which is in 
effect in the territory where the alienation will take place, or that which 
applies in the territory of the generalate. 

For canonical purposes, the following acts are considered to be acts 
subject to the prescriptions governing alienation, even if each act is not 
necessarily subject to the formalities prescribed for major alienations ( de
pending on the amount of money involved):5 

a) any act where title of property or the right to property is trans
ferred to another person (keeping in mind the exceptions to be noted be
low); 

b) the use of stabilized ( or immovable) goods, in whole or in part, for 
a purpose other than that for which these goods were stabilized. For ex
ample: 

- conveyance of money and investments if this money or these in
vestments formed part of the stable patrimony of the institute; 

3. Cf. Comite Canonique des Religieux, "Les alienations des biens," in Directoire 
canonique, pp. 241-244. 

4. Cf. Comm. 12 (1980), pp. 177-182. 
5. Cf. F. G. MORRISEY, "Conveyance of Ecclesiastical Goods," in Proceedings of the 38th 

Annual Convention (Canon Law Society of America 1976), pp. 123-137. 
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withdrawal of money or investments from the fixed capital of an 
institute; 

- conveyance of money or its equivalent, such as stocks, bonds, 
bank notes, certificates of deposit, and the like, received from the sale of 
property that formed part of the stable patrimony of the institute; 

- conveyance of money or securities received in the form of annu
ities contingent upon payment of certain annual sums; 

- conveyance of money or securities accruing from pious founda
tions, Mass foundations, bursaries, endowments, annuities, and the like, 
particularly if the obligations have not been acquitted; 

- conveyance of money and securities being diverted from specific 
purposes for which they were originally acquired; 

c) any act which is a preparation for conveyance, such as giving se
curity, a mortgage, an option, compromise, settlement; 

d) in general, any act by which church property is subjected to bur
dens either in perpetuum or for a long time, such as granting the use, the 
usufruct, or easements of various kinds, again subject to the explanations 
to be given below; 

e) sale of precious works or of notable relics; 

f) according to some canonists, establishing a trust would also con
stitute an alienation since the goods are no longer at the sole disposition 
of the juridical person; and 

g) carrying out acts which could lessen the patrimonial condition of 
the juridical person; for instance, transferring to others the right to take 
decisions in relation to the governance of institutions (hospitals, schools, 
etc.) belonging to the institute; to contract debts, to mortgage properties, 
etc.6 

Keeping in mind these general categories, there are nevertheless a 
number of acts which would not be considered to be governed by the 
norms for alienation, or at least would not be subject to the formalities re
quired for major alienations: 

a) spending free capital; it does not matter what the purpose of the 
transaction is. Under "free capital" we generally include ordinary income 
and unrestricted movable gifts for operating expenses or capital improve
ments; 

b) transfer of goods from one ecclesiastical juridical person to an
other, if both are part of the same religious institute (for example, from a 
house to a province, from one province to another); or transfers when a 

6. Cf. The Catholic Health Association Of The United States, The Dynamics of Catholic 
Identity in Healthcare, (Saint Louis 1987), p. 52. 
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juridical person is divided (new religious province, etc.) or is united to an
other (suppression of a parish, house, etc.); 

c) registering assets under a new title; separate incorporation of a 
mother house, school, hospital, etc., but with the same canonical owner
ship. Only when the control of the assets of the juridical person is trans
ferred, diminished or endangered would the question of "alienation" enter 
into play; 

d) assuming a mortgage: if a benefactor gives to a juridical person 
property to which he or she held title, but which is heavily mortgaged, the 
acceptance of such property does not come under the concept of alien
ation of ecclesiastical goods, since no ecclesiastical goods were involved 
in the first place. However, the norms on administration would apply in 
such an instance; 

e) transfer of title for a similar title: the exchange of securities for 
other securities is generally not governed by the prescriptions on alien
ation. If ,  however, title to real estate is transferred, this is alienation in the 
strict sense, unless the transfer were to be for another piece of real estate 
of the same value (in which case the situation of the ecclesiastical goods 
is not jeopardized). 

There are, however, differences of opinions regarding the following 
cases of transfer: Some canonists accept that in cases where the sound ad
ministration of the goods of the juridical person requires that it be unbur
dened of certain pieces of property, such as land which may no longer be 
used for Church purposes, vacant land being heavily taxed, land creating 
ill will toward the Church and its credibility on social concerns, etc., the 
norms on alienation would not be applicable. Personally, I do not agree 
with this opinion. It seems to me that such instances would give rise to a 
legitimate cause for alienation ( cf. c. 1293), but that the transfer would be 
subject to the prescriptions governing alienation; 

f) conversion of capital assets: in the past, the then Congregation for 
Religious had often held that the sale of real estate which is part of the sta
ble capital of the institute and the application of the proceeds to another 
capital purpose, (such as capital construction or reduction or liquidation 
of a mortgage on buildings, or to a plant fund), did not constitute a con
veyance to which canon 1291 § 3 applies, but could be regarded simply as 
a conversion of capital assets from one form to another. 7 However, exam
ining recent indults, it would appear that this opinion is not followed 
today by the Congregation for Institutes of Consecrated Life and Societies 
of Apostolic Life which considers these transactions as alienations; 

7. Cf. for more details regarding this question, E.L. HESTON, The Alienation of Church 
Property in the United States: An Historical Synopsis and Commentary (Washington 
1941). 
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g) using ecclesiastical goods as collateral for loans: free capital may 
be used as collateral. Likewise, if a juridical person borrows or sells bonds 
to construct a new edifice, putting up only the title of the edifice under 
construction as collateral, this is not the kind of alienation governed by 
canons 638 § 3 and 1291. However, the general issuing of bonds consti
tutes a transaction subject to the norms for alienation. 

Some canonists also hold that when money is borrowed merely on 
the general credit of the ecclesiastical corporation, without of fering a 
mortgage or pledge as security, this does not constitute alienation in the 
sense of canon 1291 § 3. Although this opinion is followed in practice by 
many dioceses and some religious institutes, I have reservations about 
the practice; 

h) making a loan: often times, lending money is a way of investing it; 
it would most likely be an act of extraordinary administration, rather than 
an act of alienation; 

i) sale of furniture and equipment: the sale of non-precious furniture 
to replace it with furniture of greater value or of equal value, is not consid
ered alienation in the sense of canon 1291 § 3; 

j) observing the intentions of the donors: money given for a specific 
purpose must be used for that purpose. It follows that the spending of 
money, liquidating of securities, or disposal of real estate for the purposes 
for which it was given by the donors is not an act of alienation regulated 
by canon 1291 § 3. Thus, if a benefactor willed or gave his or her home and 
grounds to further apostolic activities of a religious institute, these may be 
sold and the money used for the apostolic activities of these bodies; 

k) curtailment of property rights through negligence; permitting the 
process of prescription would not be alienation because there is no con
tract; however, it could be classified as bad or poor administration and 
must be avoided ( cf. c. 1289). 

For instance, an ecclesiastical juridical person could let the neigh
borhood children use the grounds as a public park and create such expec
tations or attitudes as will make it morally impossible, or at least 
extremely difficult, for that person ever to exercise the rights of owner
ship in relation to the land in question. Nevertheless, it seems that this is 
not an alienation of property. 

1) refusal of gifts; the refusal to accept a gift or a profit is not consid
ered an alienation of ownership since ownership is not transferred; it is 
merely not acquired. However, the prescriptions of canon 1267 § 2 regard
ing permission must be observed before a gift is refused. 

m) acceptance of foundations: the norms for accepting foundations 
(cc. 1303-1307) should be carefully applied; and 

n) involuntary surrender of property: limitations imposed on the 
right of usage of land does not constitute alienation, provided this restric-
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tion of rights is imposed by public authorities. The same could be said in 
the case of expropriations of land, hospitals and educational institutions. 

The file to be presented to the Holy See (preferably in three copies) 
when requesting permission for alienation should include the following: 

the formal letter of request from the superior requesting the in-
dult; 

explanation of the just cause ( c. 1293 § 1 ); 

- the consent of the council (from the minutes) (c. 1292 § 1) 

- other precautions prescribed by particular law ( c. 1293 § 2); 

- a brief history of the property; intentions of donors; whether the 
buildings are listed as historical properties, etc. Sometimes, it is useful to 
include a map of the lands involved; 

- evaluation by experts (c. 1293 § 1,2°); 

- a statement concerning goods ( c. 1292 § 3); 

- the offer to purchase (if it concerns a sale) ( c. 1294 § 1 ); 

- the "nihil obstat" from the diocesan bishop; for diocesan insti-
tutes, a letter of consent; 

- a statement of what is to be done with the money received 
( C.  1294 § 2); 

- sometimes a statement regarding the observance of secular law 
formalities ( cf. c. 1296). 

If it is foreseen that the sale will take place in the near future, but 
there is not yet a firm off er to purchase, permission in principle to sell the 
property can be requested from the Holy See. When the offer is finalized, it 
is then a relatively easy matter to notify the Holy See of the price involved 
and to obtain definitive permission. 

It sometimes happens that the Holy See issues an indult authorizing 
an institute to accumulate debts up to a given amount, without the obliga
tion of having recourse each time for permission to contract new debts as 
long as they do not exceed this amount. 8 

Finally, canon 638 § 3 refers to objects which are precious because 
of their artistic or historical value and to objects donated to the Church as 
the result of a vow. In relation to these, see canon 1292 § 2. 

8. For instance, cf. CICLSAL, Prot. no. 87640/91, August 10, 1991, authorizing a pontifical 
institute sponsoring a number of hospitals in the United States of America to accumulate 
debts up to a maximum of $100,000,000. 
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4. The intervention of the Ordinary 

MORRISEY 

Paragraph four does not mention which specific acts require the 
written consent of the local Ordinary, but from the context it is clear that 
the canon is referring to those acts mentioned in canon 638 § 3: alien
ations beyond a determined amount and acts whereby the patrimonial 
condition of the juridical person could be jeopardized. 

For pontifical institutes, the permission of the local Ordinary is no 
longer required. However, in practice, the Congregation for Institutes of 
Consecrated Life and Societies of Apostolic Life requires a letter from the 
bishop stating that he has no objection to the alienation. In writing the let
ter, the bishop should be careful not to imply that he thus assumes finan
cial responsibility for the transaction. 

In fact, it would be good to insist on this point. When the local Ordi
nary grants his written permission for monasteries and diocesan right in
stitutes, and not a nihil obstat as in the case of goods belonging to 
pontifical institutes, he should clearly state that he assumes no financial 
responsibility for the transactions being considered. He is simply authoriz
ing these acts after a prudent evaluation of the situation. 
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Tit. II. Ch. II. Art. 3. Temporal Goods and their Administration c. 639 

§ 1. Si persona iuridica debita et obligationes contraxe
rit etiam cum Superiorum licentia, ipsa tenetur de 
eisdem respondere. 

§ 2.  Si sodalis cum licentia Superioris contraxerit de suis 
bonis, ipse respondere debet, si vero de mandato Su
perioris negotium instituti gesserit, institutum res
pondere debet. 

§ 3. Si contraxerit religiosus sine ulla Superiorum licen
tia, ipse respondere debet, non autem persona iuri
dica. 

§ 4. Firmum tamen esto, contra eum, in cuius rem aliquid 
ex inito contractu versum est, semper posse actio
nem institui. 

§ 5. Caveant Superiores religiosi ne debita contrahenda 
permittant, nisi certo constet ex consuetis reditibus 
posse debiti foenus solvi et intra tempus non nimis 
longum per legitimam amortizationem reddi sum
mam capitalem. 

§ 1. If a juridical person has contracted debts and obligations, even with 
the permission of the Superior, it is responsible for them. 

§ 2. If individual members have, with the permission of the Superior, en
tered into contracts concerning their own property, they are responsi
ble. If, however, they have conducted business for the institute on the 
mandate of a Superior, the institute is responsible. 

§ 3. If a religious has entered into a contract without any permission of 
Superiors, the religious is responsible, not the juridical person. 

§ 4. However, an action can always be brought against a person who has 
gained from a contract entered into. 

§ 5. Religious Superiors are to be careful not to allow debts to be con
tracted unless they are certain that normal income can service the in
terest on the debt, and by lawful amortization repay the capital over a 
period which is not unduly extended. 

SOURCES: § 1: c. 536 § 1 
§ 2: C. 536 § 2 
§ 3: C .  536 § 3 
§ 4: C. 536 § 4 
§ 5: C. 536 § 5 

CROSS REFERENCES: cc. 1281 § 3, 1284 § 2,5°, 1289, 1291 
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COMME NTARY -- - - - -

Francis G. Morrisey, omi 

1. Responsibility of the juridic person (§ 1) 

Canon 639 § 1 applies, for instance, in the case of a province, with 
the permission of the provincial superior, authorizing a construction 
project. If, however, the general administration refuses the required au
thorization and the province decides nevertheless to proceed with the 
project, the province is responsible for it. However if, in practice, a prov
ince had to declare bankruptcy, the entire institute might have to come to 
its aid to prevent a greater evil. 

Evidently, it is important to determine as much as possible what is 
the legal responsibility of a province for its separately incorporated apos
tolates. If the distinctions between the separately incorporated works of a 
province and the province itself are clear, it follows that the responsibility 
of the province would also be clear.1 

When there are two or more separately incorporated juridical per
sons, it is preferable to use distinct addresses, separate councils of admin
istration or boards ,  and distinct letterheads, to  avoid the risk of 
identifying the two. 

2. Individual members (§ 2) 

Canon 639 § 2 distinguishes two types of acts carried out by the reli-
gious: 

- acts relating to personal patrimony; 
- acts carried out on behalf of the institute. 
The bursar who acts with the appropriate authorizations is not per

sonally responsible for errors or losses, unless there was gross negligence 
or malice on his or her part. If the bursar is authorized to carry out certain 
acts, the institute could not then seize the personal patrimony of the bur
sar to cover any losses occasioned by these acts. 

If, on the other hand, an individual religious, even with permission, 
carried out acts related to personal patrimony (for instance, the sale of 
personal property), the institute is not responsible for these transactions. 
In passing, we could mention that it would be good to verify whether the 

1. Cf. A.J. MAIDA and N. CAFARDI, Church Property, Church Finances, and Church
related Institutions (Saint Louis 1984), pp. 201-205. 
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institute's liability insurance covers instances when personal or family 
goods are being used, as, for instance, when a religious drives a car which 
belongs to the family. 

3. Individual responsibility (§ 3) 

The norm found in canon 639 § 3 corresponds to that of canons 1281 
§ 3, 1289 and 1296. 

A religious who has entered into a contract without permission of 
the superiors is responsible for it and not the institute. The contract could 
concern the goods of the institutes or those of one of its juridical persons. 

If, however, the religious has no personal goods, it is of little avail to 
sue in civil court for recovery of damages ( unless insurance policies cover 
such activities). 

4. Court cases (§ 4) 

As is the case with canons 1281 § 3, canon 639 § 4 allows an action 
against a person who would have benefited from a contract which was not 
authorized according to canonical norms. 

5. Payment of debts (§ 5) 

As canon 1284 § 2, 5° prescribes, superiors are not to authorize debts 
unless it is prudently foreseen that normal income can service the interest 
on the debt and that by lawful amortization the capital can be repaid over 
a period which is not unduly extended. 

The canon does not specify a period of time for the repayment of 
debts. In the case of construction of a new building, its life expectancy 
could be taken into consideration. In general, a period of 25 years would 
not be considered too long in such a case. However, in others, a period of 
seven years would be sufficient (the purchase of furniture, an automobile, 
etc.). 

The norm in this canon is a prudential one and does not affect the va
lidity of loans. However, it is based on common sense and sound adminis
trative practices. 
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Instituta, ratione habita singulorum locorum, testimo
nium caritatis et paupertatis quasi collectivum reddere 
satagant et pro viribus ex propriis bonis aliquid confer
ant ad Ecclesiae necessitatibus et egenorum sustenta
tioni subveniendum. 

Taking into account the circumstances of the individual places, institutes 
are to make a special effort to give, as it were, a collective testimony of 
charity and poverty. They are to do all in their power to donate something 
from their own resources to help the needs of the Church and the support 
of the poor. 

SOURCES: c. 537; PC 13; PO 17 

CROSS REFERENCES: c. 1285 

COMME NTARY ------

Francis G. Morrisey, omi 

Canon 1285 allows juridical persons to make gifts for charitable pur
poses. Canon 640 establishes a parallel norm for religious institutes. 

In 1987, the Holy See referred to this canon when it requested reli
gious institutes to come to its assistance at a time of financial need. 

In practice, institutes and their parts determine in advance a percent
age to be allotted to works of charity. Superiors should not forget, 
however, that their first responsibility is to see to the security of their 
members. 
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641 

Tit. II. Ch. III. Art. 1. Admission to the Novitiate 

CAPUT III 
De candidatorum admissione et de 

sodalium institutione 

ART. I 
De admissione in novitiatum 

CHAPTER III 
The Admission of Candidates and the 

Formation of Members 

ART. 1 
Admission to the Novitiate 

c. 641 

Ius candidatos admittendi ad novitiatum pertinet ad Su
periores maiores ad normam iuris proprii. 

The right to admit candidates to the novitiate belongs to the major Superi
ors, in accordance with the norms of the institute's own law. 

SOURCES: c. 543 

CROSS REFERENCES: cc. 137 § 1, 587, 597, 646ff, 620, 656 § 3, 658, 720-
721, 735 

COMME NTARY 

Domingo J. Andres, emf 

The norm specifically sets the right of admission to the novitiate
not postulancy or profession-by determining that the organ of gover
nance that has and exercises that right is the major superiors. Neither 
local superiors nor the councils, nor the chapters, nor superiors foreign to 
the institute can set the rights of admission to the novitiate. 1 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 252ff; idem, "De admissione ad novitiatum (cc. 641-645) et de admissiones in Institutum 
(c. 597) , "  in Commentarium pro Religiosis e t  Missionariis 65 ( 1984), pp. 379-384; 
CICLSAL, "Direttive sulla formazione negli Istituti religiosi. Testa italiano e Commento," in 
Informationes SCRSI 16 (1990), p. 254. 
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1. The rationale for this norm requires the following to be appropri
ately distinguished: a) the pure right conferred, which is based on the na
ture of the free society that make up the institutes; and b) the conferring 
on the major superiors, which presupposes that they alone have the quali
ties necessary and sufficient to execute the canonical act of admission. 

2. The right of admission is organically combined with c. 597, which 
declares the juridical nature of admission and the fundamental require
ments of the candidate. 

It is a right that excludes every kind of juridical obligation, except 
that of having to admit only those worthy and suitable pursuant to law. 

Indirectly, the right of admission necessarily implies the right not to 
admit , although the norm omits this second right. 

3. The admission to the novitiate must be understood as referring 
exclusively to cc. 642-653, which define and give structure to the canoni
cal novitiate. 

Regarding admission to the stages prior to the novitiate, whatever it 
is called, the Code does not determine anything. But it is evident that 
those who are admitted to these stages must prudently face the require
ments dictated for admission to the novitiate ( cc. 656, 3° and 658 deal with 
admission to successive professions). 

4. The major superiors must be understood pursuant to c. 620; like
wise their vicars, without excluding the vicar of the local major superior 
of monasteries sui iuris. 

A classic problem is found by the possible delegation of this right: 
a) speaking theoretically, since the right is annexed to ordinary executive 
power, it is delegable, completely or in part, for a single act or in the gen
eral (cf. 137 § 1); and b) specifically, nevertheless, it does not seem that it 
can be lawfully delegated habitually and for all cases, for it is not permit
ted that the superior systematically delegate a delicate function, impor
tant and relatively frequent, that has been conferred upon the superior 
precisely because of the presumption of possessing the required qualities 
to carry out this task. It is not permitted that there be a discretionally con
stituted new superior in fact, a situation not foreseen by the universal or 
proper law. 

5. The norm of the law proper to the institute here cited and refer
ring to the superiors who admit , must determine, among other things, the 
following: a) which major superiors specifically exercise the right pos
sessed by all; b) if the supreme moderator supervises or confirms the ad
missions effectuated by the rest of the major superiors; c) how, when, and 
under what conditions can the vicars admit; and d) how and when do the 
councils of the admitting superiors intervene. 
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Tit. II. Ch. III. Art. 1. Admission to the Novitiate c. 642 

Superiores vigilanti cura eos tantum admittant qui, prae
ter aetatem requisitam, habeant valetudinem, aptam in
dolem et sufficientes maturitatis qualitates ad vitam 
instituti propriam amplectendam; quae valetudo, indoles 
et maturitas comprobentur adhibitis etiam, si opus fue
rit, peritis, firmo praescripto can. 220. 

Superiors are to exercise a vigilant care to admit only those who, besides 
being of required age, are healthy, have a suitable disposition, and have 
sufficient maturity to undertake the life which is proper to the institute. 
This health disposition and maturity are to be established, if necessary 
even by the use of experts, without prejudice to can. 220. 

SOURCES: SCHO Notif , Nimia facilitate, 1956; SS II, III; SCong 31, 33, 
34; SCR Instr. Religiosorum institutio, 2 feb. 1961, nos. 14-
17, 31; SCHO Monitum Cum compertum, 15 iul. 1961, 4 (AAS 
53 [1961] 571); PC 12; OT 11; RC 11: II-III, 12, 14; RFIS 11, 
39; Paulus PP. VI, Enc. Sacerdotalis caelibatus, 24 iun. 1967, 
63, 65, 71 (AAS 59 [1967] 682, 683, 685, 686); RH 21 

CROSS REFERENCES: cc. 217, 220, 574 § 2, 586 § 1, 597, 620, 642, 643 
§ 1, 1°, 646, 652 § 2, 656, 1°, 658, 1°, 720-721, 735, 
738 § 1 

COMME NTARY 

Domingo J. Andres, emf 

The norm obliges, especially the major superiors, to admit to the no
vitiate only those who positively possess the four personal qualities that it 
mentions: necessary age, health, suitable character, and maturity. En
dowed with a clearly imperative nature, the canon nevertheless lacks in
validating force for admission contrary to these requirements, due to the 
complexity of the concepts that define such qualities, which are difficult 
to state in specific and clear terms. 1 

This is a matter of personal qualities that must be had by the candi
date, and not a matter of impediments, proofs, or reports. 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 255-265; W.K. KIWIOR, "I requisiti soggettivi per l'ammissione al noviziato nell'attuale 
legislazione canonica (cc. 597 e 642)," in Commentarium pro Religiosis et  Missionariis 69 
(1988), pp. 225-250 and 321-346. 

1695 



c. 642 Bk. II. Pt. III. Sect. I. Institutes of Consecrated Life ANDRES 

1. The rationale for the norm lies in the public nature of the state to 
which the candidate wants to accede, in the demands of vitality and sur
vival of the institute, in the good of the Church, in avoiding injury to the 
candidate because of a delay in making non-admission effective, and in 
the indisputable necessity that, all in all, the institute must verify the voca
tion of its aspirants (cf. cc. 574 § 2 and 646). 

The global objective of this norm, together with those that follow re
garding the impediments or conditions of validity of admission, makes one 
think that the norm cannot be applied instantaneously, but that it requires 
a reasonable period of time. Consequently, structures of verification argue 
for the necessity of conserving or reintroducing postulancy from the pop
ular law, which as such, has disappeared from the Code. (In fact, it can be 
stated the Church has returned to regulate postulancy, in a certain sense 
rectifying the Code itself and, in a most correct sense, specifying the con
comitant demands that the verification of these personal requirements en
tails, without whose existence no one could be lawfully admitted to the 
institute. Such regulation is set out by Instruction Potissimum institu
tioni 42-44). 

2. The vigilance of superiors to exclude appears in the text as a se
vere and grave precept, explicable by the avoidable risks already men
tioned in the commentary about the rationale for the norm, as well as by 
the real difficulty of verifying the qualities of health, suitable character, 
and maturity. 

The norm is intended for superiors in general, although evidently the 
major superiors must be singled out as those directly and finally responsi
ble for admission. The rest can collaborate in this admission or act in 
other admissions. It is a general responsibility of vigilance, in which not 
even the members of the institute in general should be excluded. 

3. The age of the candidate, in relation to character and maturity, has 
to be a full seventeen years (cf. c. 643 § 1,1 °), under penalty of invalidating 
the admission, due to the duties and obligations of the novitiate which cul
minate in profession and the assumption of the grave responsibilities of 
religious life. 

By proper law, a higher age can be required, so that those who have 
not reached it or who have greatly surpassed it cannot be admitted. 

Verification of age is effectuated through methods commonly permit
ted in society, such as a baptismal certificate, birth certificate, etc. 

4. The health of the candidate must be understood in its biological 
and psychic dimensions, keeping in mind the unity of the person. It is not 
so much the lack of illness, but the subjective state of the entire well-being 
in general of the person, in its physical, spiritual, psychic, social, and fa
milial dimensions. 
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Prior illnesses now cured are not obstacles to admission, though 
they might have recurred afterwards. Being healthy at the time of admis
sion is what matters. 

Regarding verification of health: a) normally it is suf f icient to 
present the medical history of the candidate, or the results of a recent 
check-up; and b) in the case of an illness, taking a cure may be chosen, in
cluding the intervention of a certain expert , but with scrupulous regard 
for the candidates good name and the protection of privacy that c. 220 
guarantees to the candidate 

5. The suitable character of the candidate, required by religious ide
als and values, is a symbiosis of character, temperament, and personality, 
in which are found solid a concept of organization, integration, dynamic 
interaction, and differentiation. 

Of the candidate it must be able to be said with certainty that he is 
naturally religious, spiritual, lacking in egotistical tendencies, well bal
anced, endowed with psychic and mental normality, and without persis
tent breakdowns. 

Regarding verification of suitable character: a) a period of suitable 
time is always required, devoted to living in common and the observation 
of the candidate; b) in normal cases this falls to those in charge of forma
tion, especially if they are sufficiently familiar with psychology and peda
gogy; this can be done by utilizing the normal means of verification 
available to these disciplines; c) in pathological cases, the help of an ex
pert will be required, whose intervention must be regarded in light of 
c. 220, although the institute cannot force the candidate to undergo such 
treatment, it being a bad policy to condition admission on the opinions of 
these specialists. 

6. Maturity. This is not maturity in the abstract, but relative to the 
candidate's age, the life of the specific institute in which the aspirant in
tends to enter, and the stage of incorporation to which the aspirant ac
cedes. That is to say, "maturity" here means the capacity of living in the 
specific environment of the religious institute, but in a dynamic and con
structive manner, adapted to the good things that the person is interested 
in and the ones that have been assimilated, as well as to the bad things and 
the dangers of those things against which one must defend oneself. 

The maturity that the legislator requires here cannot be any other 
than religious maturity, which certainly must be supported by human ma
turity (physical, intellectual, emotional, and social), but which must also 
show the possession of the values, ideals, and characteristics of religiosity 
in general and of consecrated religious life in particular. 

Regarding verification, the process is the same as has been de
scribed for health and character. 
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7. The life proper to the institute is the crucible in which each and 
every one of the required qualities will be tested. They must be discerned 
not in the abstract, but in view of the immediate and future life of one in
stitute and not in another. 

8. Professional intervention and/or exemption from it are subject 
to two grave and absolutely unavoidable conditions: a) that the necessity 
of this recourse exists, for if the necessity does not exist, any expert's re
port is irrelevant; and b) that the subjective rights guaranteed by c. 220 re
main intact. 

This cannot be a matter of just any expert, but one that the mind and 
Magisterium of the Church, deducible from the sources of the norm, has 
been shown with insistent clarity to be prudent, recommended by moral 
principles, recognized in the area of specialization, Catholic, experienced, 
and diligent. 

Comparing the exception to the necessity, the following has to be 
said: a) the right of c. 220 is prior and more grave than the possible neces
sity; b) it cannot depend, in its exercise, on the discretional judgment of 
the superior, as do depend the necessity and the correlative recourse or 
non-recourse to an expert; and c) the right is more universal than the ne
cessity, for, whether or not the necessity exists, whether or not the expert 
intervenes, right or wrong, in every case, the good name, privacy, and con
science of the candidate must remain intact. 
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§ 1. Invalide ad novitiatum admittitur: 
1 ° qui decimum septimum aetatis annum nondum 

compleverit; 
2 ° coniux, durante matrimonio; 
3° qui sacro vinculo cum aliquo instituto vitae con

secratae actu obstringitur vel in aliqua societate 
vitae apostolicae incorporatus est, salvo praes
cripto can. 684; 

4 ° qui institutum ingreditur vi, metu gravi aut dolo 
inductus , vel is quern Superior eodem modo in
ductus recipit; 

5 ° qui celaverit suam incorporationem in aliquo ins
tituto vitae consecratae aut in aliqua societate 
vitae apostolicae. 

§ 2. Ius proprium potest alia impedimenta etiam ad vali
ditatem admissionis constituere vel condiciones ap
ponere. 

§ 1. The following are invalidly admitted to the novitiate: 
1 ° one who has not yet completed the seventeenth year of age; 
2° a spouse, while the marriage lasts; 
3° one who is currently bound by a sacred bond to some institute of 

consecrated life, or is incorporated in some society of apostolic 
life, without prejudice to can. 684; 

4 ° one who enters the institute through force, grave fear or deceit, or 
whom the Superior accepts under the same influences; 

5° one who has concealed his or her incorporation in an institute of 
consecrated life or society of apostolic life. 

§ 2. An institute's own law can constitute other impediments even for the 
validity of admission, or attach other conditions. 

SOURCES: § 1,1 ° : c. 542,1 ° ; RC 4 
§ 1,2° : C. 542,1 ° 

§ 1,3° : C. 542,1 ° 

§ 1,4° : C. 542,1 ° 

§ 1,5° : C. 542,1 ° 
§ 2: C. 542 

CROSS REFERENCES: § 1: cc. 10, 124-126, 610, 620, 641, 642, 646ff., 
654, 684, 721 § 1, 2°, 735, 1055-1061 
§ 2: cc. 587, 735 § 2, 642 
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COMME NTARY -- - - - -

Domingo J. Andres, emf 

The norm specifically establishes all the cases that, for the universal 
law, invalidate admission to the novitiate. It confers on the proper law the 
faculty of establishing other similar cases as a demonstration of its auton
omy in a delicate matter, as well as the faculty of adding conditions to all 
of them. Thus by a different manner, although complementary to the man
ner of the canon following c. 642, it clears the way negatively for canoni
cal verification of the suitability of candidates for religious life. 1 

1. As the rationale for the norm, the same reasons adduced for c. 642 
substantially apply here (see commentary). The radical difference be
tween personal qualities and negative impediments lies in the content as 
well as-and even especially-in the distinct effects: an act contrary to 
the impediments has been sanctioned with the invalidity of the relative act 
of admission that follows it; while this effect does not occur in the ab
sence of all or some of the personal qualities. 

2. Concept of qualification of an impediment: a) in the broad sense, 
an impediment is a circumstance foreseen by the law that invalidates or 
makes illegal the juridical act executed by the person who is affected by 
such a circumstance or impediment; or b) in the strict sense, and applied 
to this case, it is the series of circumstances external to the person who 
seeks admission that incapacitate or disqualify the person by prescription 
or judgment of law for the valid realization of the act of admission to the 
novitiate of a religious institute. 

As a global qualification of the impediments, the following can be 
said: a) they are impediments, not a lacking of qualities; b) they are diri
ment impediments-affecting validity-not merely impeding, formulated 
with the technically suitable word to impose a disqualifying and invalidat
ing law (cf. c. 10), in view of which the law does not recognize ignorance 
or error ( cf. c. 15 § 1 ); c) they are of positive universal canon law, not nat
ural, nor revealed law; d) they ref er strictly to the act of admission to the 
novitiate, not to any other of the possible admissions that the law can ad
dress; and e) admission has to be understood passively and in the present, 
that is, f rom the effect that it is already ingress, because before this only 
the force of impediment existed, and at the very time of admission, not 
after or before. 

3. Not having completed the seventeenth year of age (l 0): The ratio
nale is in the internal logic and coherence of the canonical system. It 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 266-274. 
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would not be reasonable to require complete development, a settled and 
balanced character, a human maturity before having completed the seven
teenth year ( cf. c. 642). Moreover, keeping in mind that the novitiate must 
last a year ( cf. c. 648 § 1) and that having completed the eighteenth year is 
required for the first profession (cf. c. 656,1 °), it would not make sense to 
have admissions before having completed seventeen years. 

The norm affects all religious institutes and all of the kinds of enti
ties that can make up an institute. The age requirement has to be fulfilled 
pursuant to canon, not civil law. The impediment ceases on the day that 
the required age is reached. 

4. A spouse, while the marriage lasts (2°), is understood in the strict 
sense for every form of validity for the duration of the marriage, without 
excluding those which are simply rato. The reasoning is more than obvi
ous, considering the vow of chastity and the demands of marriage. 

The impediment ceases through dissolution of the marriage bond by 
any of the possible means (cf. cc. 1055-1061). 

5. Concurrently binding profession in an institute or incorpora
tion into a society (3°): several reasons can be adduced, and others can 
be presupposed, as a rational basis for this impediment: a) the defense 
and reinforcement of the bond of stability attached to profession or incor
poration; b) the mind of the Church, desiring that the assumed commit
ment be observed, in its rationale perpetuitatis, where it has been 
assumed and as it has been assumed; and c) to avoid the radically pro
found contradiction into which one used to fall in the case of one already 
professed, intending to realize another profession essentially identical, 
but that is accidentally very different upon changing institutes, or intend
ing to incorporate into a society. 

The letter of the norm does not encompass eremitism ( cf. c. 603) or 
the order of virgins ( cf. c. 604), but it does not seem difficult to be able to 
extend its meaning and spirit in the proper laws to these two ecclesial 
conditions of particular consecration also. 

The impediment ceases by the dissolution of the bond inherent to 
profession or incorporation according to the six possible forms of dissolu
tion. The Holy See can remove the impediment through dispensation. 

6. Compulsion through force, fear, or deceit ( 4°), in reality is a for
mulation of six impediments, since each of the three cases can equally af
fect the candidate and/or admitting superior. 

The global rationale is based on the assumption that each vice taken 
separately, if it is a cause of admission and entrance into the novitiate, in
validates the human act realized by both parties concurrently. 

To estimate the scope of each one of these three vices, it is sufficient 
to apply the text of the canon with the meaning of cc. 124-126: a) vio
lence, as an impediment, here comes down to an application of the gen-
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eral guarantee regarding juridical acts provided for in c. 125 § 1; b) fear, on 
the other hand, does not follow the general canonical principle formulated 
in c. 125 § 2, but it constitutes one of the exceptions stated therein, since it 
determines that an act realized through fear is null; and c) deceit, all in all, 
does not follow the general principle of c. 125 § 2 either; if it becomes er
ror, then c. 126 is followed. 

These six impediments only cease by the removal of the reasons that 
has caused them and by the execution of a complete act, from all the points 
and parties that intervene, in the conditions of conscience and freedom 
that the law requires. While the vice persists, dispensation cannot be con
sidered. If the affected person were the superior, another superior would 
have to be found to realize the admission free of every vice of nullity. 

7. Concealing a previous incorporation (5°): refers to a religious in
stitute, a secular institute, or a society of apostolic life. It does not refer to 
eremitism or the order of virgins. 

All the possible previous and valid, though hidden, incorporations 
are encompassed by this norm, but not postulancy or novitiates. 

The powerful rationale for this impediment lies in that, for needs of 
harmony in the canonical system to which they belong, concealment, 
which will not occur without an express and cunning intention, even in
voluntary: a) contradicts the fulfillment of the requirements of c. 645 re
garding recommendations and reports ; b) creates an immediate and 
imminent danger that the superior might admit someone through error or 
deceit (cf. c. 643 § 1,4°); and c) hinders the avoidance of the evils that 
could survive the implicated parties, by the admission of the expelled, the 
undesirable, and the pernicious. 

This impediment can only cease through the following means : 
a) through the effective and crystal clear declaration of the previous in
corporations ; b) through dispensation by the Holy See, not impossible but 
highly improbable. Logically, instead of applying for dispensation, the in
terested party could beforehand notify the institute of the preceding state 
of incorporation or, in the case of bringing an appeal, the Holy See should 
require the applicant for dispensation to declare it, if desiring admission; 
and in both cases the impediment will have ceased, without the need for 
dispensation. It would be fitting here to think about the discovery of con
cealment-voluntary, but especially involuntary-the person's having al
ready realized the novitiate, or being already advanced in the novitiate. A 
solution would then be an application for validation or ratification of the 
time transpired, computing it as a valid novitiate. 

8. Possible impediments from proper law (§ 2): it is important that 
this faculty be exercised sparingly and with discretion. The possible im
pediments must show the same nature and purposes as those from the 
universal law. Criteria for their establishment can be the following: a) in
spiration in the charism and nature of the institute; b) not originating in 
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mimicry; c) imitating the Church, which has pruned many of the impedi
ments that existed in the CJC/1917 and continues prescribing that norms 
should not be established without necessity ( cf. c. 587 § 3); and d) not 
committing the folly of creating them in a directory or lesser code and, 
later, reserving their dispensation to the Holy See. For their dispensation, 
they must be in the norms of dispensation of the constitutions ( cf. c. 587). 
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Superiores ad novitiatum ne admittant clericos saecula
res inconsulto proprio ipsorum Ordinario,  nee aere 
alieno gravatos qui ad solvendum pares non sint. 

Superiors are not to admit secular clerics to the novitiate without consult
ing their proper Ordinary; nor those who have debts which they are unable 
to meet. 

SOURCES: c. 542,2° 

CROSS REFERENCES: cc. 134 § 1, 210, 265, 266 § 1, 273, 620, 646ff, 735 
§ 2 

COMME NTARY - - - - - -

Domingo J. Andres, emf 

The norm conditions with force and realism these two admissions, 
singularly formed by two categories of totally different faithful, united in 
their fundamental concept but disassociated in the specific motivation 
that justifies each prohibition to admission. 1 

1. The nature of this norm is not that of the impedient impediments, 
although it might have been so in the CJC/1917, but that of mere prohibi
tions directly aimed at the competent admitting superior, although they 
are extendible to every other superior who could participate in the admis
sion. 

Only indirectly does it affect secular clerics and insolvent debtors. 

2. Consulting the ordinary of a secular cleric. The norm encom
passes deacons and priests who apply for admission, considering only 
their basic dependency on the ordinary, and not the office that they can be 
fulfilling; 

The consultation is a grave obligation, in consideration the tenor of 
the norm and its justifying reasons; the ordinary still has the freedom of 
response and opposition, and the consultant has equal freedom of action 
and/or admission. 

If the norm is interpreted in light of the source of the CJC/1917, pur
suant to c. 21, the cleric would be the one obliged to realize the consulta
tion and to present to the religious superior with the written results. But if 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 274ff. 
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it is noticed that the norm, having been an impedient impediment now 
having become a prohibition directed at the religious superior, it will be 
concluded that the one who is obliged to consult the proper ordinary is 
the superior. In practice, there are perceptible advantages in the superim
position of both manners of fulfilling the canonical obligation where the 
recipient is not well defined. 

3. Among the motivations for this consultation, the following stand 
out: a) the strict obedience that every cleric owes to his ordinary 
( cf. c. 273); b) the obligatory objective prevention on the part of the insti
tute of a late vocation, not aimed at impeding it (for the cleric exercises at 
his option the fundamental right of every faithful, cf. c. 219) but to verify 
the vocation in a rather exceptional circumstance; c) the good of the partic
ular church in which the cleric is incardinated; and d) the cordial relations 
that must exist between bishops and religious ( cf. cc. 678 § 3 and 680). 

This obligation ceases through timely fulfillment of all that the norm 
prescribes, namely, by consulting. It does not seem logical to consider the 
possibility of a dispensation, since it would be much more complicated 
than simply fulfilling the duty of consultation. 

4. Insolvent debtors: are those who, at the time of the petition for ad
mission, not before or after, are charged with a debt they are shown to be 
unable to pay. At the same time, solvent debtors are not considered in the 
norm, or those who, for having nothing, would be insolvent, but who are 
not debtors when they call at the doors of the institute. 

It must be added that it must be a debt of strict justice, without re
gard to its amount or source. It must be a certain debt, not in doubt or dis
puted, to creditors with a first and last name that do not consent to the 
ingress in religion of their debtor. Also it must be a present debt, neither 
from the past, nor forgiven, nor assumed by others. 

Insolvency must consist of a total impossibility to liquidate the debt 
by the candidate, not on the part of others, without excluding the institute 
that, were it to so desire, faced with candidates with exceptional human 
qualities and religiously speaking, could contemplate paying the debt it
self and thus free the superior of the obligation to not admit the candidate. 

5. Among the motivations for this prevention and prohibition, the 
following are noteworthy: a) at its base, the natural law; a debtor by jus
tice can only be forgiven by his creditor, b )a religious institute cannot be a 
refuge or hiding place to escape the payment of debts; and c) avoidance of 
the institute's being prejudiced by extraneous litigation to which it is a 
stranger. 

6. The prohibition ceases: a) evidently, if the debt ceases, whether 
by payment or by forgiveness by the creditor; b) if the institute carries the 
debt specifically to free the superior from the prohibition, in which case 
the prohibition is certainly removed, but not the debt as long as it is not 
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paid; and c) if dispensation from the canon is requested of the Holy See. 
This at first glance seems possible, although in reality if the Holy See is 
obliged to require, by being bound by the natural law itself , absolute guar
antees that the creditor will not be prejudiced and that neither the Church 
nor the institute will be prejudiced, the reason can hardly be perceived 
that could induce the Holy See to grant such dispensation: for the simple 
reason that with the existence of guarantees, all the reasons to run to the 
Holy See requesting dispensation have disappeared. 

7. As far as the responsibilities for breach of contract on the part of 
the superior, it is important not to forget that a) he should incur, for hav
ing proceeded with an illegal admission, the penal remedies that his hier
archical superiors might apply, which could be removal from office if the 
consequent disruptions have been grave; and b) as an accomplice, the su
perior must compensate the creditor for damages that the admission may 
have caused. 
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§ 1. Candidati, antequam ad novitiatum admittantur, tes
timonium baptismatis et confirmationis necnon sta
tus liberi exhibere debent. 

§ 2. Si agatur de admittendis clericis iisve qui in aliud 
institutum vitae consecratae, in societatem vitae 
apostolicae vel in seminarium admissi fuerint, requi
ritur insuper testimonium respective Ordinarii loci 
vel Superioris maioris instituti, vel societatis, vel 
rectoris seminarii. 

§ 3. Ius proprium exigere potest alia testimonia de re
quisita idoneitate candidatorum et de immunitate ab 
impedimentis. 

§ 4. Superiores alias quoque informationes, etiam sub se
creto, petere possunt, si ipsis necessarium visum 
fuerit. 

§ 1. Before candidates are admitted to the novitiate they must produce 
proof of baptism and confirmation, and of their free status. 

§ 2. The admission of clerics or others who had been admitted to another 
institute of consecrated life, to a society of apostolic life, or to a sem
inary, requires in addition the testimony of, respectively, the local Or
dinary, or the major Superior of the institute or society, or the rector 
of the seminary. 

§ 3. An institute's own law can demand further proofs concerning the 
suitability of candidates and their freedom from any impediment. 

§ 4. The Superiors can seek other information, even under secrecy, if this 
seems necessary to them. 

SOURCES: § 1: c. 544 § 1 
§ 2: c. 544 § §  3 et 4; SCR-SCSUS Deer. Consiliis initis, 25 
iul. 1941 (AAS 33 [1941] 371); SCR Instr. Religiosorum insti
tutio, 2 feb. 1961, 45 
§ 3: cc. 542, 544 § 6 
§ 4: cc. 544 § 6, 545 § 4; SCR Instr. Quantum Religiones, 
1 dee. 1931, 6 (AAS 24 [1932] 76); RFIS 41 

CROSS REFERENCES: § 1: cc. 641-642, 646ff, 735 § 2, 875-878, 894-896, 
1389 
§ 2: cc. 134 § 2, 241, 265-266 § 1, 620, 643 § 1, 3°, 
736 § 2 
§ 3: cc. 642, 643, 678, 735 § 2 
§ 4: cc. 620, 735 § 2 
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COMME NTARY -- - - - -

Domingo J. Andres, emf 

Rounding out the issue of admission to the novitiate and opening 
more channels for full knowledge of the candidates, there are added to the 
requirements three kinds of certifications (§ 1), other certificates in refer
ence to four special categories of candidates (§ 2), and some reports that 
can be required either by the proper law (§ 3) or on the initiative of the su
perior (§ 4).1 

1. The gravity of this bloc of prescriptions and tasks can be revealed 
by two observations: a) at its core is the latent principle of the law that 
maintains the obligatory nature of the laws given to guard against a gen
eral danger of disrupting the common good, despite that, in individual 
cases, said danger might not exist or be remote. To avoid it with certainty, 
security, and efficacy, certain precepts must be imposed on everyone; 
b) an unlawful admission-invalid or illicit, in conformance with the 
norms of cc. 641-645-always rests on, in one form or another, the re
sponsibility and competence of the interested superior. Sometimes, it can 
imply abuse of power or of ecclesiastical office, which can or should 
be punished according to the gravity of the relative act or omission 
(cf. c. 1389 § 1); and since these omissions might be able to be derived 
with extreme facility and be damaging to third parties, he can also be pe
nalized with a just sanction, not excluding removal from office, in propor
tion to the culpability in the negligence ( cf. c. 1389 § 2). 

2. The certificates of baptism, confirmation, and of free status, 
must be presented by the candidate; likewise, it falls to him and not to the 
institute to gather them together. And reflecting on this, it can be said that 
the superior has the duty and faculty to require them and, correlatively, 
the obligation not to admit the candidate if he does not present them. 

Powerful reasons of harmony in the system make the case for justifi
cation of the requirement to provide certificates of baptism and confir
mation: a) radical coherence to the manner of religious and consecrated 
life to which the candidate aspires (cf. cc. 573 § 1 and 607 § 1); b) without 
the basic and mature condition of the faithful, he cannot suitably aspire to 
publicly belong to the life and sanctity of the Church. The certifications 
will be issued, in descending order, by the local parish where he should 
have been baptized, or where he was baptized in fact, or by the local ordi
nary; or failing that, by a declaration of an adult witness free of every sus
picion; or by a sworn statement of the candidate himself. In the last 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 278-286. 
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instance, the superior must open an investigation to arrive at a moral cer
tainty of his reception of baptism. 

The certificate of free status, required by the obligation of celibacy 
and obedience, will be issued by the parish or the local ordinary ( cf. c. 535 
§ 2); failing that, complementary ways will be followed similar to those de
scribed for baptism and confirmation. In conformance with the documen
tary sources of the norm, free status will refer to: a) freedom, especially, 
from canonical marriage; b) freedom from civil marriage; and c) freedom 
from any other commitment similar to a matrimonial commitment that in 
some way binds the candidate by natural or civil law. 

3. Testimonies for the admission of clerics, members of institutes 
or societies, and seminarians (§ 2). These are, for obvious reasons, espe
cially reasonable and justified. The admitting superiors must require them, 
but there is no obstacle to their being solicited and presented by the inter
ested parties themselves. 

Subjects that will be dealt with by said reports, among other possibil
ities are the following: a) birth, habits, talent, life, reputation, condition, 
and knowledge; b) if he is under a penal or administrative investigation; 
c) if he is affected by any ecclesiastical censure, irregularity, or impedi
ment; and d) if his family needs help. 

5. Further reports demanded by proper Law (§ 3). While the previ
ous reports were universal, but special for dealing with three particular 
categories, these are proper, that is, they can be issued by the proper law 
of each institute, although referring or referable to all the categories of 
candidates. 

The rationale for this faculty lies in the following: a) demands of the 
individuality of each institute; b) to cover gaps that might have been left 
by the previous reports; c) to confirm the lack of impediments; and d) in 
every case to positively assure in the best possible manner the verification 
of the suitability of the candidate. 

5. Possible supplementary reports sought by the Superior (§ 4). Be
sides all the forms of verification of suitability established in the preced
ing paragraphs and even by the canons of all article 1, the legislator grants 
the superior the subjective faculty of requiring other reports, subject to 
the need for them; and, if he believes it opportune, they can be obtained in 
secret; 

The difference between the preceding reports and these is clear: 
a) the first are formal, required ex officio, binding in law, documentary, 
signed, necessarily given conscientiously by the issuers; b) the second 
ones are informal, optional, even oral, not necessarily issued by authori
ties; and c) if the first are sufficient to confirm the suitability of the candi
date, the second are irrelevant, but the inverse cannot be concluded, no 
matter how much one tries to reach that confirmation by subjective and 
facultative methods. 
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ART. 2 
De novitiatu et novitiorum institutione 

ART. 2 
The Novitiate and the Formation of Novices 

Novitiatus, quo vita in instituto incipitur, ad hoc ordina
tur, ut novitii vocationem divinam, et quidem instituti 
propriam, melius agnoscant, vivendi modum instituti ex
periantur eiusque spiritu mentem et cor informent, atque 
ipsorum propositum et idoneitas comprobentur. 

The novitiate, by which life in an institute begins, is ordered to these ends: 
that the novices come to a better awareness of their divine vocation, par
ticularly the vocation proper to the institute, that they experience the in
stitute's manner of life and form their minds and hearts in its spirit, and 
that their resolution and suitability are tested. 

SOURCES: c. 565 § 1; SCRSI Deer. Sacra Congregatio, 7 iul. 1956, 6 § 1; 
ES II: 33; RC 4, 5, 13: I-II 

CROSS REFERENCES: cc. 577, 578 § 1, 597, 602, 604 § 1, 605, 610 § 1, 
642-645, 652, 660, 665 § 2, 670, 676, 719 § 1, 721, 
722 § 1, 735, 737 

C O MME NTARY ------

Domingo J. Andres, emf 

The norm imposes a definition of novitiate with a compact descrip
tion of its constitutive end, being inspired in the confluent interests of the 
institute and novitiate. The reach of this canon is great. In harmony with 
the canons of article 1, which precede it, it is the basis for the interpreta
tion of the remaining canons of article 2. 

1. The rationale for the norm, perfectly constructed, is expressive of 
its cardinal importance. If a society is its ends, and the same occurs with 
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juridical institutes, the novitiate must exist and be structured in conform
ance with its ends. These ends, since they are determining of all its struc
ture and functioning , are imposed as duties that are inalterable and 
pursuable jointly by superiors, those giving formation, and novices.1 

2. The nature of a novitiate consists in, and is derived from being, 
the beginning of religious life in the specific institute to which the novice 
accedes. It is a matter of a condition, mode, or special state in which the 
novices come to know themselves. The beginning is historical or tempo
rary, but, especially, pedagogical and progressive for the novice and the in
stitute. 

The monastic and religious tradition is extraordinarily rich in the ex
planation of this beginning as a breaking-off from the prior life, utilizing 
for this purpose the categories of liberation, death and resurrection, 
selective ascension, transcendence, and the supernatural. Potissimum 
institutioni 45-47 emphasizes this line of thinking. 

It is the same life that coherently explains the norms regarding the 
cognizable experiential aspects and of the experience of the institute, con
tained in cc. 650 § 1, 651 §§ 1 and 3, and 652, among others. 

3. Purposes of the novitiate 

a) A better understanding of the vocation by novices, whose voca
tion is illuminated through the vocation given by and proper to the insti
tute. In all fairness, this objective precedes the others, for if the vocation 
does not exist or does not become duly verified, the attempt to reach sub
sequent ends will lack sense; but this, in turn, will facilitate the discern
ment of the vocation both for the novice and for the institute. 

It is a genuine divine vocation: the law, though being extremely cau
tious in requiring the testing of its external signs, emphatically affirms the 
divine origin of the vocation. 

It is a vocation proper to the institute, an extremely important speci
fication that indicates the following: a) the subjective conception of the 
novice is not the point of vocational reference, but rather it is the specific 
conception of the institute itself ; and b) a duty by which the personal voca
tion is adapted to the institutionalized vocation and confirmed by the 
Church in said institute. Canons 577, 578 § 1, 605 and 652 § 2, among others, 
furnish the descriptive and complex idea of the vocation of the institute. 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 288-295; G. ACCORNERO, "Le tappe della formazione: Cap. III0 della 'Potissimum 
Institutioni,"' in M.J. ARROBA CONDE (dir.), La formaci6n de los religiosos. Comentario a la 
Instrucci6n "Potissimum Institutioni"  (Rome 1991), pp. 253-276; J.M. ALDAY, "Noviciado,"  
in A. APARICIO-J.M. CANALS (dirs.), Diccionario teol6gico de la vida religiosa (Madrid 1989), 
pp. 1 155-1 169; La preparazione al noviziato. A tti, VII° Convegno-Ufficio formazione 
CISM (Collevalenza 20-25.IX. 1989) (Rome 1990), p. 233. 
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b) Experiencing the life of the institute: this objective, like the pre
ceding one, considers the novice. Understanding must culminate in 
experience. This experience is, in itself, a magnificent method of under
standing: the best, in our case, and the obligatory method because posses
sion of the history and theory of the institute would be insufficient. The 
active deponent verb utilized in the canon (experiantur) implies a protag
onistic dynamism of making an experience one's own, of assimilating 
something by practicing it. This one constitutive objective of the novitiate 
polarizes around itself an entire constellation of norms, like those con
tained in cc. 651 §§ 2 and 3, 652 § 4, 647 § 3, 648, etc. 

c) Conforming the heart and the mind to match the spirit of the in
stitute. This process of conforming should be understood in the sense of 
taking the form of , adj usting to, agreeing with, by sculpting objective 
forms in the mind and heart. 

The dynamic verb (informare) immediately emphasizes the action of 
the novice, personally obligated to conform himself, but without forget
ting the supplementary action of the institute, which has to procure for 
him those spiritual, historical, patrimonial, and vital forms inspired in its 
spirit and lived by its members. 

In the mind and heart means the totality of the person, according to 
his cognitive, emotional, mental, social, and theoretical dimensions, and 
according to his interior and operative experience. 

This objective polarizes a new constellation of norms contained in 
cc. 573 § 1, 577, 605, 574 § 2, 576, 578, 652 § 2, which demonstrates the abil
ity of the legislator to establish it in the constitutive axis of the novitiate. 

d) Testing the intention and suitability of the novice: this is an ex
tremely direct and grave responsibility of the institute, through its superi
ors and educators. Indirectly, it is the fundamental duty of the novice, for, 
if he does not give signs in this regard, he will fail in his attempt and will 
not be able to be admitted to profession. 

The rationale is powerful: to admit the best members right from the 
beginning of religious life which in turn: a) is a problem of survival, conti
nuity, development, and identity of the institute; b) is an intrinsic require
ment of this extremely special belonging to the Church and its mystery; 
and c) it is a public ecclesial responsibility, which in no case may be disre
garded. 

It must be noted that the legislator, in alluding to testing, employs a 
weighty juridical term, which implies approval of the matter in all its 
parts, confirmatory recognition of something until reaching its resolution. 

The intention, not to be confused here with the reference for the 
order of virgins (cf. c. 604 § 1), has the vocational significance of a vital 
plan, a fundamental choice under grace. The intention of professing for 
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the first time is not enough; it has to assume all the reality of consecrated 
life in the institute, until death, by following the steps and stages estab
lished by the law of the Church. 

The suitability, in contrast, as a group of talents required by the law, 
must be present, not future or uncertain, immediately projectable over the 
first profession, but not with fewer demands or less clarity, foreseeably 
existent and lasting for a lifetime. 
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§ 1. Domus novitiatus erectio, translatio et suppressio 
fiant per decretum scripto datum supremi Moderato
ris instituti de consensu sui consilii. 

§ 2.  Novitiatus, ut validus sit, peragi debet in domo ad 
hoc rite designata. In casibus particularibus et ad 
modum exceptionis , ex concessione Moderatoris 
supremi de consensu sui consilii, candidatus novi
tiatum peragere potest in alia instituti domo, sub 
moderamine alicuius probati religiosi, qui vices ma
gistri novitiorum gerat. 

§ 3. Superior maior permittere potest ut novitiorum coe
tus, per certa temporis spatia, in alia instituti domo, 
a se designata, commoretur. 

§ 1. The establishment, transfer and suppression of a novitiate house are 
to take place by a written decree of the Supreme Moderator of the in
stitute, given with the consent of his or her council. 

§ 2. To be valid, a novitiate must take place in a house which is duly desig
nated for this purpose. In particular cases and by way of exception, 
and with the permission of the Supreme Moderator, given with the 
consent of his or her council, a candidate can make the novitiate in 
another house of the institute, under the direction of an approved re
ligious who takes the place of the director of novices. 

§ 3. A major Superior can allow the group of novices to reside, for a cer
tain period of time, in another specified house of the institute. 

SOURCES: § l :  CAd 18; SCRSI Deer. Religionum laicalium, 31 maii 
1966, 7 (AAS 59 [1967] 363); RC 16: I 
§ 2: c. 555 § 1,3° ; RC 15, 16: I; 19 
§ 3: C. 556 § 4; RC 16: II 

CROSS REFERENCES: § 1: cc. 10, 48-58, 127, 607 § §  2-3, 609-612, 616, 
622, 625 § 1, 627 
§ 2: cc. 127, 622, 625 § 1, 627, 641-646, 650-651 
§ 3: cc. 608-612, 620, 648 § 1 

C O MME NTARY ------

Domingo J. Andres, emf 

The norm states the internal competent authority to establish and 
maintain or suppress a novitiate house and determines, under penalty of 
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nullity, that the novitiate must be made in said house, save the two ex
pressly and specifically permitted exceptions.1 

1. The overall rationale for the canon, apparently rigid, is easily per
ceived, due to the imperative need for unity and the concentration of for
mation in this extremely delic ate stage. The two exceptions at the 
beginning of the local realization of the novitiate are explained in consid
eration of certain vocations and characters, that can be assimilated to the 
same religious values without having to live in the novitiate house with the 
group of novices; specifically, the second exception has at its core to facil
itate a better understanding and experience of the life of the institute by 
contact with other communities of the same institute. 

2. Establishment, transfer, and suppression (§ 1). These are the 
most important possible acts; under them, the modifications that are not 
interchangeable with one of the three can depend on the inferior superiors 
to the general superior, pursuant to the proper law. 

Regarding the form required to realize said acts, there must be a de
cree recorded in writing, though not ad validitatem ( cf. cc. 48 and 10). 
The requirement of this written form reinforces the gravity of the act. The 
essential content of the decree can be summarized as follows: a) compe
tent authority; b) cause and conditions that must be verified; c) the rela
tive act with allusion to the possible effects; d) the transient nature or 
indefiniteness of the act; and e) the location and date of the same. 

3. The site of the novitiate (§ 2). The novitiate must be made in one 
of the houses or in the only house lawfully intended for that purpose, 
under penalty of invalidity of the novitiate. This implies the demand for a 
continuing manner and style of life, coherent and uniform in the same 
house. It might be said that the norm is supported by good pedagogical 
reasoning. 

The designation of the house for the novitiate can be effected in the 
following manner: a) by the same establishing authority, pursuant to § 1; 
or b) through another authority that, by invoking one or both exceptions 
to the principle, designates another house. 

This is not a mere site or place, but a true religious house, capable of 
being established pursuant to § 1 of the present canon. Of course, it must 
be a house of the same institute, whose members will fulfill, as a mini
mum, the requirements of c. 652 § 4. 

4. First exception: a complete novitiate outside the novitiate house 
(§ 2). Given the appropriate occasion, the canon formulates the first ex
ception to the site of novitiate, which can refer to one or several novices 
in particular who can make the entire novitiate in another house of the in-

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 295-303. 
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stitute different from the house that has been specifically designated for 
the novitiate. 

The five conditions which allow one to invoke this possibility are 
the following: a) that it is a matter of individual cases which, for their ex
ceptional character, should not be many or more than the general cases; 
b) that it always be an exception to the rule, though the cases may be 
many, and be considered as such by everyone; c) that it be granted by the 
general superior and never be valid without the consent of his council; 
d) that he who has obtained the exception make the novitiate in another 
house of the institute, not outside the institute; and e) that he brings it 
about under the direction of an experienced religious who will act as a 
substitute for the novice master for him; obviously, this religious-al
though the norm does not specify it-must be a professed member of the 
institute. 

5. Second exception: periods of religious life outside the novitiate 
house (§ 3). This is the second exception to the rule of place, which in 
contrast to the previous rule: a) can only be permitted to the novices as a 
group, as a body in its totality, not to one or several isolated from the en
tire group; b) is granted by the major superior without the necessity of 
consulting with his council, unless specified by the proper law. 

The duration is expressed generically in the phrase "per certa tempo
ris spatia": an expression capable of two interpretations, both accept
able: a) "certain" meaning some, several; b) "determined" meaning 
defined, pre-established with certainty, which will consist precisely in the 
determined duration previously fixed by the major superior who grants 
the permission. 

That the house has to be of the same institute is common sense if the 
rationale for the faculty is kept in mind, which is to facilitate understand
ing and experience of the life of the institute. 

Correlative to the several periods of time, the eligible houses can be 
different. 

Because it is inappropriate, and for other solid reasons the very doc
ument adduces, Potissimum institutioni 50 and 28 are decidedly op
posed these periods of time-a fortiori in the case of an entire novitiate
being carried out in communities denominated "inserted" or "of inser
tion." 
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§ 1. Novitiatus, ut validus sit, duodecim menses in ipsa 
novitiatus communitate peragendos complecti debet, 
firmo praescripto can. 64 7 § 3. 

§ 2. Ad novitiorum institutionem perficiendam, constitu
tiones, praeter tempus de quo in § 1,  unum vel plura 
exercitationis apostolicae tempora extra novitiatus 
communitatem peragenda statuere possunt. 

§ 3. Novitiatus ultra biennium ne extendatur. 

§ 1. For validity, the novitiate must comprise twelve months spent in the 
novitiate community, without prejudice to the provision of can. 64 7 § 3. 

§ 2. To complete the formation of the novices, the constitutions can pre
scribe, in addition to the time mentioned in § l, one or more periods 
of apostolic activity, to be performed outside the novitiate commu
nity. 

§ 3. The novitiate is not to extend beyond two years. 

SOURCES: § 1: c. 555 § 1,2°; RC 15: II; 21 
§ 2: RC 23: I; 24: I-II; 25: I; 31: I-II 
§ 3: RC 24: I 

CROSS REFERENCES: § 1: 200-203, 646, 647 §§ 1-2 
§ 2: cc. 687 §§ 1-3 
§ 3: cc. 200-203, 646, 653 § 2 

COMME NTARY 

Domingo J. Andres, emf 

The norm is centered on the duration of the novitiate, on the specific 
fixing of a minimum of twelve months and a maximum of two years, grant
ing to the constitutions the possibility of introducing an "apostolic activ
ity" (see below, no. 3), the duration of which may not exceed the twelve 
months.1 

1. The rationale for this temporal delimitation is, in part, analogous 
to the delimitation that forms the basis of the determination of the site of 
the novitiate (cf. c. 647), and in part it is different. As the fruit of experi
ence backed by modern religious pedagogy and psychology, the legislator 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 303-313. 
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presumes that the constitutive objectives of the novitiate are unreachable 
in a period of less than a year's duration; while more than two years lacks 
sense, since it is possibly prejudicial or, at least, useless, to keep in the 
particular environment of the novitiate those who have already assimi
lated its ends or those who have demonstrated the contrary. 

2. The minimum of twelve months (§ 1). For the validity of the novi
tiate, the following are required: a) twelve months in duration; b) in the 
same community of the novitiate; and c) included in the counting of these 
periods, the periods that the group of novices might spend in a house, dif
ferent from the novitiate house pursuant to c. 64 7 § 3. 

The twelve months can be continuous or discontinuous, as demon
strated here: a) the periods of activity permitted by § 2 that, although they 
might not constitute for these purposes twelve months, can be inserted 
into that period; b) the allowance of lawful absences, which do not affect 
an interruption (cf. c. 649 § 1.) They must be, moreover, complete. They 
are computed pursuant to cc. 200-203. 

Without prejudice to c. 64 7 § 3 means that, despite the general prin
ciple that the novice must spend twelve months in the same novitiate com
munity, the group or community of novices can live in another house for 
some periods and, thus, in a different community. 

Nevertheless, there are other norms that must be left undisturbed in 
the nature of exceptions to the principle established in the first paragraph 
of the canon, specifically the contents of cc. 64 7 § 2, 648 § 2, 649 §§  1 and 
2. This affects with such force and from so many angles the apparent spec
ificity of the initial normative principle, that it makes of this new novitiate, 
both on the question of duration and of place, an institute quite different 
in respect to the one established by the CJC/1917. 

3. Apostolic activity or activities (§ 2): in conformance with its doc
umentary sources and with the spirit and intention flowing therefrom, this 
can be defined as the group of actions of the apostolate, consonant with 
the nature and mission of the institute, which the novices, under the direc
tion of the director of novices, put into practice during the novitiate, but 
outside that community, to perfect their formation. 

It is a faculty related to that granted by c. 64 7 § 3, but genuinely dif
ferent in reference to those for whom it is intended, which determines the 
location where it may occur, the duration of the novitiate, and, finally, the 
organ of governance that can grant it. 

Although there are denominated apostolic activities, their end is not 
the apostolate, but the perfection of formation. This activity is an instru
ment of formation; the apostolate, a fundamental subject among other 
possible subjects; its end, formation. This cannot be doubted, as much as 
its practice might tend to distort the meaning of the activities; perhaps 
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they could be done more measuredly or with more balance, if its strictly 
formative end were kept in mind. 

Because of its importance and gravity, the faculty of prescribing said 
activities for novices has been entrusted to the constitutions, as the princi
pal code of the institutes, leaving the consequences for transgression of 
the norm to be introduced in other ways (cf. also PI 48). 

4. Maximum of two years for the novitiate (§ 3). It is prohibited by 
§ 3 to extend the duration of the novitiate beyond two years, without prej
udice to the possible extension envisioned by c. 653 § 2. 

Likewise, the same norm fixes the maximum limit that can be 
granted for the duration of apostolic performances: exactly twelve 
months, which is the period that remains between the maximum duration 
of two years and the minimum of one year prescribed in § 1. 

The limit of two years is not a norm of validity, such that if it were 
exceeded, the novitiate would be invalid. Neither the sources nor the text 
of the canon declares it; for which, pursuant to c. 10, it is a sensible lawful 
norm, which if exceeded or extended, unless it is approved in the constitu
tions of an institute and without prejudice to the extension contained in 
c. 653 § 2, the permission of the Holy See is necessary. 
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§ 1. Salvis praescriptis can. 647 § 3 et can. 648 § 2, 
absentia a domo novitiatus quae tres menses, sive 
continuos sive intermissos, superet, novitiatum 
invalidum reddit. Absentia quae quindecim dies su
peret, suppleri debet. 

§ 2. De venia competentis Superioris maioris, prima pro
fessio anticipari potest, non ultra quindecim dies. 

§ 1. Without prejudice to the provision of cann. 64 7 § 3 and 648 § 2, a novi
tiate is invalidated by an absence from the novitiate house of more 
than three months, continuous or broken. Any absence of more than 
fifteen days must be made good. 

§ 2. With the permission of the competent major Superior, first profession 
may be anticipated, though not by more than fifteen days. 

SOURCES: § 1: c. 556 §§ 1 et 2; RC 22: I-II 
§ 2: cc. 555 § 1,2°, 572 § 1,3° ; RC 26 

CROSS REFERENCES: § 1: cc. 200-203, 647 § 3, 648 § 2 
§ 2: cc. 620, 655-656 

COMME NTARY ------

Domingo J. Andres, emf 

The norm establishes the following: a) an absence that invalidates 
the novitiate; b) another absence that must be made good, without invali
dating the novitiate; c) a third absence that, by universal law, is not re
quired to be made good; and d) a possible anticipation of the f irst 
profession. In this form, while maintaining the substantive and moral in
tegrity of the duration of the novitiate, the norm comes to mitigate, with 
notable breadth of criterion, the rigid discipline that the CJC/1917 con
tained in this regard. 1 

1. The rationale for this flexible norm is multiple and diversified, if 
one considers the elements of the group: a) the provisos with which it 
opens, with contextual exigencies of great juridical clarity and certainty; 
b) the extension-in relation to the CJC/1917-of the limit of invalidity of 
one month to three, owing to comprehensible reasons of suitability to the 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 313-319. 
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new circumstances of religious life, more or less positive, but real and uni
versal; c) the required making good of every absence exceeding more than 
fifteen days, up to three months, is based in that, from here, one arrives at 
percentages that affect the substantive and moral integrity of the novi
tiate; and d) the lack of the necessity to make good fifteen or fewer days 
of absence, due to that, for being such a small number, the whole of the 
novitiate is not deprived of its necessary moral integrity; and finally, 

e) the possible anticipation of first profession for no more than an
other fifteen days, based on the realistic consideration of circumstances 
of family, community, ministry, liturgy, psychology, etc., frequently at
tached to the making of first profession. 

2. An absence of more than one trimester invalidates the novitiate 
(§ 1). This refers to a real separation-not mental or spiritual-temporary, 
with or without cause, with or without permission, from the novitiate 
house, such that he who is absent in this way undoes all the formative 
structure. 

It must be an absence from the house and not only from the commu
nity, from which one could separate one's self even while being or continu
ing in the house. The norm does not affect this second type of absence. 

It makes the novitiate invalid: this is a clause that retroactively af
fects every period of time which has transpired in the novitiate, making it 
inoperative for canonical purposes and incapacitating the novice for sub
sequent acts. 

The two provisos contained in cc. 64 7 § 3 and 648 § 2 referred to in 
the norm are prudently required: they are absences that are not comput
able for purposes of invalidity. 

3. Any absence of more than fifteen days must be made good (§ 1). 
The norm of § 2 revolves around three cases, to which are reserved differ
ent treatments: a) implicitly, one absence of exactly three months, contin
uous or discontinuous, does not invalidate the novitiate by implicit 
provision of the norm; b) explicitly, another that, by exceeding fifteen 
days, but without exceeding three months, does not a fortiori invalidate 
it, likewise, like the first, it must be made good; and c) a third type of ab
sence that, being of fifteen or fewer days, consecutive or not, neither in
validates the novitiate nor needs to be made good; in this last case lies the 
difference from the first two. 

4. Anticipation of first profession (§ 2). The competent major supe
rior is authorized to permit an anticipation of first profession of not more 
than fifteen days. Therefore, the director of novices, the local superiors
including the superiors of the novitiate house-and the major superiors 
not of the novices are incompetent to authorize this anticipation. 

The major superior does not need the vote of his council, and there 
exists no sufficient reason for the law to impose it. 
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The proper law may not make use of this faculty, that is, it can 
choose not to put it in the constitutions or directories, but if it does con
template it, it must not distort the nature of the faculty by obligating the 
superior to put it into practice. 

A novice, several, or all the group or community of novices are the 
beneficiaries-supposing age, the requirements for profession, and a min
imum just cause permitted by the competent superior. 
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650 § 1. Scopus novitiatus exigit ut novitii sub directione 
magistri efformentur iuxta rationem institutionis 
iure proprio definiendam. 

§ 2. Regimen novitiorum, sub auctoritate Superiorum 
maiorum, uni magistro reservatur. 

§ 1. The object of the novitiate demands that novices be formed under the 
supervision of the director of novices, according to a programme for
mation to be defined by the institute's own law. 

§ 2. The governance of the novices is reserved to the director of novices 
alone, under the authority of the major Superiors. 

SOURCES: § 1: cc. 559 § 1, 561 § 1, 565 § 1; RC 30, 31: I 
§ 2: c. 561 § §  1 et 2; RC 30 

CROSS REFERENCES: § 1: cc. 587, 646, 652 § 3, 659 § 2 
§ 2: cc. 617-618, 620, 651, 985 

C OMME NTARY 

Domingo J. Andres, emf 

It is established that the proper law will make a formation plan for 
the novices, inspired by the nuclear objective of the novitiate, in which 
will predominate the principle that the formative regimen depends only on 
the figure of the director of novices, under the authority of the major supe
riors.1 

1. The canon responds to the two coordinated complementary norms 
that justify it: a) the need to grant a better letter of credit and more univer
sal consistency to the formative programs proper to each institute; and 
b) the necessity of fixing with greater clarity the outline of the role of the 
crucial figure of the director of novices, which is necessitated by some 
ambiguous and inefficacious experiences. 

2. The plan of formation and the director of novices (§ 1). Pursuant 
to the text of the norm, and keeping in mind the ends of the novitiate 
( cf. c. 646), a formation plan is necessary. Likewise, the structural content 
of said plan must demonstrate that the constitutive ends of the novitiate 
truly are those that give rise to suitable structures for attaining such ends. 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 319-324. 
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The direction of the director of novices implies the following: a) a 
personal office aimed at direction; b) a responsibility of office that allows 
him to settle everything related to his task; c) a coordination of possible 
efforts; d) a construction of the lines of power that leads everyone toward 
a single objective; and e) a support and subordination by the novices of 
such a nature that does not exclude their creativity and the dynamic and 
assimilating collaboration of which c. 652 § 3 will speak 

The dual meaning of the Latin term that is employed (efformentur) is 
significant, translatable as be formed (passive), which respects the direc
tion of the director; or as they form themselves (deponent), which con
serves the convergent auto- formative prominence of the novice himself. 

The formation plan must have technical features necessary to be 
able to be considered serious and exactly as such: suitable content, clar
ity, organicity, successive logic, stability, approval, application to all the 
novices of an institute, while respecting and creating due provisions for 
autonomy for the provinces, regions, nations, etc., in which an institute 
might have a novitiate. 

3. The governance of novices and the director of novices (§ 2). An 
original and important task is established, reserving to the director of nov
ices governance of the novices under the authority of the major superiors 
(supreme moderator and provincial superior), with the notable omission 
of the local superior of the novitiate house. This needs careful explanation. 

Governance, here, is power in the broad sense-with the exclusion 
of the internal sacramental forum ( cf. c. 985)-of governing the novices 
according to the objectives of their condition as novices and within the 
limits of the office of director, different from that of the local superior. But 
the local superior, if he is the superior of the novitiate house, will govern 
the house not because of the novitiate but because it is a house. 

The consequences that follow do not lack importance and, some
times, difficulty: a) said power does not make the director of novices into 
a local superior, even of the novices; b) since it reserves power, this con
ferring of governance on the director directly affects the local superior, 
from whom it is taken; c) therefore, the novices are subjects of the supe
rior, only to the extent they are not under his governance as novices; 
d) thus, since they are novices, they depend on the director of novices, 
under the authority of the major superior and not the local superior; but as 
members of the novitiate house they depend, like their director, on the su
perior of the house. 

The difficulties of this singular situation can occur in organic rela
tion between the director of novices and the local superior. This explains 
the tendency to resolve every difficulty at its root, although it is far from 
possible and viable in every case, by converting the director of novices 
into a local superior, or the local superior into a director of novices. 
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§ 1.  Novitiorum magister sit sodalis instituti qui vota 
perpetua professus sit et legitime designatus. 

§ 2. Magistro, si opus fuerit, cooperatores dari possunt, 
qui ei subsint quoad moderamen novitiatus et insti
tutionis rationem. 

§ 3. Novitiorum institutioni praeficiantur sodales sedulo 
praeparati qui, aliis oneribus non impediti, munus 
suum fructuose et stabili modo absolvere possint. 

§ 1. The director of novices is to be a member of the institute who has 
taken perpetual vows and has been lawfully designated. 

§ 2. If need be, directors of novices may be given assistants, who are sub
ject to them in regard to the governance of the novitiate and the pro
gramme of formation. 

§ 3. Those in charge of the formation of novices are to be members who 
have been carefully prepared, and who are not burdened with other 
tasks, so that they may discharge their office fruitfully and in a stable 
fashion. 

SOURCES: § 1: cc. 559 § 1, 560; AIE 3° 

§ 2: c. 559 § 2; RC 30 
§ 3: cc. 554 § 3, 559 § 3; SS III; SCong 24; 25 § 4; 26 § 2; 28, 7°; 
SCR Instr. Religiosorum institutio, 2 feb. 1961, 33, 2; PC 
18d; OT 5; RFIS 30, 31, 37 

CROSS REFERENCES: § l :cc. 650, 658 
§ 2: cc. 646, 650 § 1 
§ 3: C. 660 § 2 

COMME NTARY 

Domingo J. Andres, emf 

The norm imposes the minimum essential requirement that the di
rector of novices and his possible assistants must have guaranteed free
dom from other duties so they can concentrate on their offices.1 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 324-330; idem, "De non incompatibilitate officiorum superioris localis-maioris et magistri 
novitiorum, " in Commentarium pro Religiosis e t  Missionariis 67 (1986), pp. 167-172; 
SCRSI, "Noviziati intercongregazionali?" in Informationes SCRSI 24 (1975), pp. 153-156. 
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1. At the core of these prescriptions and guarantees, as the f ounda
tion of the norm, is the conviction of the legislator: a) of the radical im
portance of the figure of the director of novices; b) of the importance of 
the time of the novitiate; and c) of the necessary unity, constancy, and in
tensity that must take place in the formation of the novices. 

2. Basic requirements for the director of novices (§ 1): 

a) To be a member of the institute: a requirement solidly justified by 
many contextual reasons intrinsic to the figure and the functions of the di
rector of novices, which are deduced especially from cc. 646 and 652 
§ §  1-2. This precept is grave, although with regards to its lawfulness, it is 
dispensable by the Holy See, but without causing detriment to the insti
tute or to the novice. 

This quality explains, by itself, part of the Church's reticence to have 
inter-congregational formation indiscriminately invade the novitiates. This 
is detectable in Potissimum institutione 100, which limits this to spo
radic and transitory forms of service. 

b) To have taken perpetual vows, for exigencies substantially equal 
to those of the prior requirement, but taken to a greater degree of intensity 
and of exigency. This precept is also grave and only dispensable by the 
Holy See on conditions equal to those previously expressed. 

c) To be lawfully appointed, pursuant to the universal law and, espe
cially, the proper law, which autonomously must state the manner and 
specific qualities that the candidate for director must have. 

3. Assistants or aides to the director of novices (§ 2). In substantial 
fidelity with the tradition of religious life, and as an admission of the exi
gencies and orientations of present religious psychology and pedagogy, 
the faculty of giving the director assistants for the work of the novitiate is 
granted, if necessary. 

There can be one or several assistants. The kinds of needs can vary, 
according to the case: a) number of novices; b) distinct canonical classes 
of novices; c) heterogeneity of ages, culture, origin, and language; and 
d) health, age, or personal limitations of the director. 

Their designation can be made by the same superior who designated 
the director, who, in all cases should be consulted, or by another compe
tent superior. 

All of them are directly subordinate to the director, for reasons of 
unity of direction and concentration of ultimate responsibility in one fig
ure alone. But the director is not a superior of the assistants, if superior is 
understood in the strict sense. 

4. Other general requirements for the director of novices and assis
tants (§ 3). Referring to the director and his aides, and to all those who can 
perform other responsibilities in the work of formation of the novices, the 
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legislator provides that: a) they must have careful preparation; b)  they must 
be free from commitments and duties that could hinder their work; and 
c) they must devote themselves to their office with stability and efficacy. 

Obviously, these requirements must be interpreted regarding the de
gree and intensity of their possession, directly in proportion to the job 
they have, it being maximally demanded of the director. 
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§ 1. Magistri eiusque cooperatorum est novitiorum voca
tionem discernere et comprobare, eosque gradatim 
ad vitam perfectionis instituti propriam rite ducen
dam efformare. 

§ 2.  Novitii ad virtutes humanas et christianas excolen
das adducantur; per orationem et sui abnegationem 
in pleniorem perfectionis viam introducantur; ad 
mysterium salutis contemplandum et sacras Scriptu
ras legendas et meditandas instruantur; ad Dei cul
tum in sacra liturgia excolendum praeparentur; 
rationem addiscant vitam ducendi Deo hominibusque 
in Christo per consilia evangelica consecratam; de 
instituti indole et spiritu, fine et disciplina, historia 
et vita edoceantur atque amore erga Ecclesiam eius
que sacros Pastores imbuantur. 

§ 3. Novitii, propriae responsabilitatis conscii, ita cum 
magistro suo active collaborent ut gratiae divinae 
vocationis fideliter respondeant. 

§ 4. Curent instituti sodales, ut in opere institutionis no
vitiorum pro parte sua cooperentur vitae exemplo et 
oratione. 

§ 5.  Tempus novitiatus, de quo in can. 648 § 1 , in opus 
formationis proprie impendatur, ideoque novitii ne 
occupentur in studiis et muniis, quae huic formationi 
non directe inserviunt. 

§ 1. It is the responsibility of the directors of novices and their assistants 
to discern and test the vocation of the novices, and gradually to form 
them to lead the life of perfection which is proper to the institute. 

§ 2. Novices are to be led to develop human and christian virtues. 
Through prayer and self-denial they are to be introduced to a fuller 
way of perfection. They are to be instructed in contemplating the 
mystery of salvation, and in reading and meditating on the sacred 
Scriptures. Their preparation is to enable them to develop their wor
ship of God in the sacred liturgy. They are to learn how to lead a life 
consecrated to God and their neighbour in Christ through the evan
gelical counsels. They are to learn about the character and spirit of 
the institute, its purpose and discipline, its history and life, and be im
bued with a love for the Church and its sacred Pastors. 

§ 3. Novices, conscious of their own responsibility, are to cooperate ac
tively with the director of novices, so that they may faithfully respond 
to the grace of their divine vocation. 
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§ 4. By the example of their lives and by prayer, the members of the insti
tute are to ensure that they do their part in assisting the work of for
mation of the novices. 

§ 5. The period of novitiate mentioned in can. 648 § 1, is to be set aside 
exclusively for the work of formation. The novices are therefore not 
to be engaged in studies or duties which do not directly serve this for
mation. 

SOURCES: § 1: cc. 562, 565 § l; RC 13, 15: II-III; RFIS 40; LMR II: 11 
§ 2: cc. 561 § 1, 562, 565 § l; SCR Instr. Plures exstant, 3 nov. 
1921, I (AAS 13 [1921] 539); SS III; PC 6; OT 8-11; RC 15: II
IV; 31: II; RFIS 48-55; SFS 
§ 3: SCR Instr. Religiosorum institutio, 2 feb. 1961, 20; RC 
32: I-II; RFIS 39, 40 
§ 4: c. 544 § 3; PC 24; OT 2; RC 5, 35e; MR 18 
§ 5: c. 565 § 3; SCR Instr. Plures extant, 3 nov. 1921, II (AAS 
13 [1921] 539); SCong 36 § 1,2° ; RC 29, 30 

CROSS REFERENCES: § 1: cc. 207 § 2, 207 § 2, 574 § 1, 598 § 2, 602, 646, 
650-652, 665 § 2, 666, 670, 573 § 1, 676, 710, 719 
§ 1, 722 § 1, 725, 731 § 1, 737 
§ 2: cc. 212 § 2, 217, 245, 246 § 3, 252, 253, 275 
§ 1, 276, 279, 378 § 1, 1°, 521 § 2, 573-578, 587, 
607, 610 § 1, 619, 652 § 4, 654, 659 § 3, 663, 673, 
678, 705, 788 § 2, 1029, 1173, 1191 § 1 
§ 3: cc. 650-652 
§ 4: cc. 602, 607, 619, 663-664, 673 
§ 5: cc. 234, 648 § 1, 659 § 3 

COMME NTARY ------

Domingo J. Andres, emf 

Around the central axis constituted by the formation of the novice 
converge three intersecting circles: active protagonists and objectives; 
vital content or subjects, reinforced by the precept of temporary concen
tration and non-dispersion of effort and, co-protagonists, located in the 
novices and in the other members of the institute.1 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 331-341; G. ACCORNERO, "Le tappe della formazione," in La formaci6n de los religiosos. 
Comentario a la  Instrucci6n "Potissimum Institutioni" (Rome 1991) ,  pp. 26-266; 
M.J. ARROBA CONDE, "Agentes y ambito de la formacion," ibid., pp. 221-252. 
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Each circle not only must revolve around the central axis-forma
tion-but also around the other circles, so that every dysfunction will be 
felt in the system of which it forms a part, disrupting the great harmony 
and cohesion that attends this canon, one of the longest in the Code. 

1. Its justification lays in the absolute necessity of organically and 
clearly grouping together the principal considerations and elements that 
the legislator considers necessary for the formation of novices. 

Said necessity, in turn, is reinforced by considering the instability, 
the excessive and risky variety, the frequent tendency to dispersion or, 
even, the superficiality that, at times, has accompanied certain experi
ences in this regard. 

2. Primary protagonists and objectives (§ 1): 

a) The primary protagonists are the director of novices and his 
aides, who have the duty and right to execute the statute of formation, ac
cording to the technically suitable formulation of the norm: each one in 
conformity with his own duty and function. Regarding their duty, they 
bring it to fulfillment for the Church and for the institute that has desig
nated them to achieve the objectives of this stage. 

b) As the primary objectives, these are discernment and testing of 
the vocation, to which-understood according to c. 646-the novice must 
respond with fidelity to the institute, for he has a vocation to this institute 
and not to any other ( cf. § 3). The life of perfection of the institute is like
wise mentioned, into which the novices have to be appropriately (rite) in
corporated, but gradually (gradatim ), in fulfillment of the global nature of 
the proper law of the institute. Thus, the novice is initially immersed in the 
dynamic of perfection, the task of his entire life within an institute that be
longs to the life and sanctity of the Church (cf. cc. 207 § 2, 574 § 1). 

3. Contents of the formation plan (§ 2). Seven subjects are referred 
to, in the form of precepts, clear and without qualifications, which the for
mation plan must contain, creating an exquisitely religious atmosphere 
and forming a group of extraordinary harmony with the rest of the treat
ment of religious life, in whose chapter regarding rights and duties they 
find a remarkable echo: 

a) cultivation of the virtues, not as theory and investigation, but as 
daily work and practice; tradition has constantly required this of those 
who have prepared themselves for the profession of the evangelical coun
sels; 

b) prayer and self-denial, as an ascetic that is not nourished exclu
sively by manuals, but by continuous and persistent works. These are the 
same as the prayer and penance spoken of by cc. 673, 663 § 1, 619, and 652 
§ 4; 

c) the Mystery of salvation and sacred Scripture, in which they 
must administer instruction to themselves and receive it from others, 

1730 



ANDRES Tit. II. Ch. III. Art. 2. The Novitiate and the Formation of Novices c. 652 

forming a unity in which the novice is to be dedicated to reading, study, 
and meditation. This precept harmonizes with the parallel obligation of 
the professed member that the novice will someday become ( cf. c. 663 § 3) 
and with the future enjoyment of the word of God that the superiors must 
help bring to their subjects ( cf. c. 619); 

d) liturgical worship,  in which they must receive preparation and 
make the personal effort to prepare themselves so as to, someday, be able 
to instruct others and with them to celebrate the Liturgy of the Church. 
Along these same lines they will, someday, as professed members have as 
an obligation important practices in this regard (cf. c. 663 §§ 2 -4). Their 
own superiors are the most suitable persons to lead them in these matters 
(cf. C. 619); 

e) religious consecrated life, which, in essence, amounts to what the 
CJC/1917 described as a scrupulous exercise of religious discipline and 
the vows of this state. Among related matters are the theology, and spiritu
ality of religious life, and the universal canon law regarding religious, as 
can be deduced from cc. 607-709; 

f} spirit, discipline, and life of the institute, as a type of the previ
ous content. By its position in the system, this phrase makes all the previ
ous sections converge in these three elements. The expression patrimony 
could have been utilized ( cf. c. 578), which would have encompassed both 
the nature and the spirit of the institute. In turn, the end and discipline 
could have been summed up in the expression of the proper law, in which 
there also would have been present its tradition ( cf. c. 578), namely the 
sum of the history and the life of the institute. 

g) love for the Church and its sacred pastors, with which they must 
imbue themselves and be imbued with, because to love the Church and its 
hierarchy is to love the very life and sanctity pertaining to those of that 
Church, moderated by the sacred pastors (cf. cc. 207 § 2 and 574 § 1). This 
love, in its practical operative dimension, finds coherence and echo in 
cc. 678, 680, and 592 § 2, among others. The novice must begin to travel 
this road of cordial insertion into the Church with enthusiasm and exi
gency. 2 

4. The active and responsible cooperation of the novice (§ 3). This 
norm, with notable ability and concision, forms a co-protagonism with the 
novice, the passive subject of formation, which converts him into the per
son directly responsible for his personal integration. To actively cooperate 
with the director implies submission, openness, permeability, creativity, 
initiative, integrating ideas; propulsion, incentives, exigencies. 3 

2. Cf. PI 46-48 for a longer and more exact discussion in favor of this same set of values. 
3. Cf. PI 29 and 53, which expound on and give the reasons for the responsibility that one 

must have for one's own formation. 
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5. The assistance of all members with the example of their lives 
(§ 4). This norm desires to involve the entire institute in the formative 
task, but with a clear distinction of functions. It is a matter of the example 
of their lives and praying, and neither the director nor his aides, nor the 
superiors are excluded because the norm is looking to the quality of the 
member of the same family and not at the distinct functions that can be 
performed within the family. 

6. Prohibited studies and occupations (§ 5). The extremely com
pressed plan of § 2, together with the structural and constitutive objec
tives of the novitiate, justify this norm, which states that the twelve 
months cannot be done without a formation that everything should be 
centered around, including the time factor; likewise, studies, offices, or 
occupations that do not directly further this formation should not be al
lowed. 

In this respect, a new element can be found in Potissimum institu
tione 48, when, in fine, it specifies that a professional work realized full
time during the novitiate is only imaginable and possible if it is genuinely 
coherent with the apostolic end of the institute, if its is carried out during 
the second year of the novitiate, and if the prescription of c. 648 § 2 is ob
served, namely, if it aids formation. 
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§ 1 .  Novitius institutum libere deserere potest; compe
tens autem instituti auctoritas potest eum dimittere . 

§ 2 .  Exacto novitiatu, si idoneus iudicetur, novitius ad 
professionem temporariam admittatur, secus dimit
tatur; si dubium supersit de eius idoneitate , potest 
probationis tempus a Superiore maiore ad normam 
iuris proprii, non tamen ultra sex menses prorogari. 

§ 1. A novice may freely leave the institute. The competent authority of 
the institute may also dismiss a novice. 

§ 2. On the completion of the novitiate, a novice, if judged suitable, is to 
be admitted to temporary profession; otherwise the novice is to be 
dismissed. If a doubt exists concerning suitability, the time of proba
tion may be prolonged by the Major Superior, in accordance with the 
institute's own law, but for a period not exceeding six months. 

SOURCES: § 1: c. 571 § 1 
§ 2: c. 571 § 2; SCR Deel., 30 dee. 1922 (AAS 15 [1923] 156-
158) 

CROSS REFERENCES: § 1: cc. 607 § §  2-3, 641, 688, 694-700 
§ 2: cc. 200-203, 587, 620, 646-652, 655-656 

COMME NTARY 

Domingo J. Andres, emf 

The norm establishes five possible conclusions for the novitiate be
sides an extension. The internal structure of the norm consists in putting 
the free methods before the conditioned ones. In no way does it coincide 
with the order of preference desired, which would be admission to profes
sion, extension, leaving and dismissal. The placement is perf ect.1 

Seen in its entirety, the norm finds its rationale in the necessity that 
the saw, supported by the societal and public character of the institute, 
foresees and rationalizes with exactitude the forms of incorporation into 
and separation from the institute, without leaving anything to the discre
tion of the interested parties, with the risk of disagreement, arbitrariness, 
and injustice. 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 342-349. 
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In particular, each method has its own justification. 

2. Free to leave, during or at the conclusion of the novitiate (§ 1) . 
Both methods are derived from the freedom of the novice, here protected 
by the norm by depriving the institute from having any law or recourse to 
retention. The legislator permits as just all the causes cited by the novice 
to abandon the novitiate , with the only condition that they be voluntary 
and free. 

Morally and in the forum of conscience, there may not be any objec
tively valid cause; although if it is so, the institute could not deprive the 
novice of the juridical freedom to leave. 

3. Dismissal during the novitiate (§ 1). This is also derived from the 
freedom of the novice , although motivated by the will of the institute. 
Here, the freedom of the institute is protected, but in contrast to the case 
of freely leaving the novitiate: a) the freedom of the institute is relative to 
and conditioned on the existence of causes, at least, in proportion to the 
gravity of a positive dismissal; b) the institute cannot invoke in its favor 
any forum of conscience, which it does not have as a society, as the novice 
could do; therefore, the law cannot bestow on it arbitrary, threatening, un
just or imprudent procedures. 

It must be said that in no way is this expulsion, like that which is 
applicable to professed (cf. cc. 694-704), but a case of non-admission: 
a) immediately, to the continuation of the novitiate; b) mediately, to the 
profession for which the novitiate objectively and constitutively aims. It is 
an ending of the stage of verification of the objectives of the novitiate for 
which no process is needed. 

The causes adduced by the institute, which have to be just and pro
portional, can arise on the part of the novice (illness, lack of spirit, bad 
habits, etc.), or on the part of the institute. In both cases, it can be seri
ously questioned whether the institute is obliged to state them to the inter
ested party. Certainly, with non-admission to the institute , there is no 
strict violation of the novice's rights, but the reality of some cases may 
recommend a statement of the causes. 

4. Admission to temporary profession (§ 2). This is the most ideal 
and desired method of conclusion, if two conditions are verified: a) that 
the lawful time of novitiate has been duly completed; and b) that the suit
ability required by the law has been confirmed. 

That "the novice be admitted" (admittatur) is a precept that implies 
not only that, if he is suitable, he cannot be rejected, but that, if he has fin
ished the novitiate and is found suitable, he must be admitted to profes
sion. The effects of non-admission, in this case, are the following: a) that 
the superior commits a transgression of a universal canon possibly against 
charity and justice; and b) he violates a subjective right, damages the insti
tute and the Church. Thus, it would be possible to utilize a vacating ap-
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peal, aimed at admission and compensation for damages caused to the 
institute and the novice by the superior. 

5. Dismissal at the conclusion of the novitiate (§ 2). This is the 
least desirable method of conclusion, but it is possible, if two conditions 
are verified: a) that the time of novitiate has been concluded; and b) that 
the unsuitability of the novice to profess has been verified without doubt. 
If there is doubt, there may be a place for an extension. 

That "the novice be dismissed" (dimittatur) is a precept that is fol
lowed not only when the novice cannot be admitted to profession, but also 
when the period of discernment and probation must conclude negatively. 
The effects are contrasted to the previous effects. 

6. The extension of the novitiate period (§ 2). This is a special 
method of not concluding the novitiate which is not always desirable, but 
is sometimes practical, and may give positive results. The doubt for which 
the extension can be given must be rational and well-founded, as an effect 
of sufficient evidence, and serious reasons not existing for dismissal and 
admission. 

The extension is always a faculty in the hands of a major superior, 
and according to the norms of the proper law, applicable on the initiative 
of the superior, by the petition of the novice, or by the intervention of 
third parties. Even after having set the period of extension-always under 
a semester-the superior can shorten it. 

7. The spiritual exercises before the profession are no longer oblig
atory under universalized law. Possibly a prescription in this regard has 
been thought unnecessary, for it is the universalized practice in the insti
tutes, which prudently prescribe them in the proper law. 
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ART. 3 
De professione religiosa 

ART. 3 
Religious Profession 

ANDRES 

Professione religiosa sodales tria consilia evangelica ob
servanda voto publico assumunt, Deo per Ecclesiae mi
nisterium consecrantur et instituto incorporantur cum 
iuribus et officiis iure definitis. 

By religious profession members make a public vow to observe the three 
evangelical counsels. Through the ministry of the Church, they are conse
crated to God and are incorporated into the institute with the rights and 
duties defined by law. 

SOURCES: cc. 487, 488, 1 °; LG 44, 45; RC 7, 34, 36 

CROSS REFERENCES: cc. 509-601, 607, 618, 619, 626, 652 § 2, 654, 662-
672, 674, 675 § 2, 1025 § 2, 1191ff. 

C O MME NTARY ------

Domingo J. Andres, emf 

The norm states the three essential components of religious prof es
sion, with the rights and obligations flowing therefrom. Technically speak
ing, it can be considered a little masterpiece, laudable for its concision 
and also for its canonical and theological exactitude. Perfectly con
structed and located, the norm is like the heart of the entire canonical reli
gious organization, which gives life to the other canons in the section. 1 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 350-355; J. OCHOA, "Natura institutionalis Professionis religiosae sub luce Concilii 
Vaticani II," in D.J. ANDRES (dir.), Quaestiones canonicae de iure religiosorum. Studia in 
memoriam J. Ochoa Sanz emf (Rome 1990), pp. 263-382; S.M. ALONSO, "Consagraci6n," in 
Diccionario teol6gico de la vida religiosa (Madrid 1989), pp. 368-396. 
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1. As the intrinsic ratio, it obeys the necessity of stating in a brief 
and concentrated formulation the essence of profession, so that it con
tains the basis and overview of everything before and after it. With this 
canon, the legislator makes the prescriptions, requirements or effects of 
the act of profession. 

2. Profession is not defined in the canon ("by religious profes
sion ... "), and is here reduced to a catalogue of its essential components 
(theological and juridical). By means of the ablative absolute, the canon is 
broken down into three clauses, with respect to which religious profes
sion can take on a causal efficient meaning, a causal instrumental mean
ing, and a meaning of chronological or temporal simultaneity. 

What this canon establishes must be understood as applying to valid 
profession pursuant to cc. 655-658 and 646-653, because only in that 
sense are the requirements stated by law satisfied. 

3. Publicly vowed observance of the counsels. The counsels are like 
the marrow of profession, whose observance is inseparable from the pub
lic vow and, likewise, from the private vow and from other bonds or oaths 
of the professed religious. 

The biblical content of each evangelical counsel is prescribed by 
cc. 599-601. The doctrine regarding vows and kinds of vows are pre
scribed by cc. 1191-1198. 

4. Consecration to God through the ministry of the Church. Conse
cration in relation to the totality of the profession is a value encompassed 
in it, with cause of the same. God is the author and point of reference; 
with his grace one can respond to the gift of divine vocation; it is He to 
whom the Church consecrates the professing. 

The mediating ministry of the Church becomes present and irre
placeable at every moment: in the verification of the suitability and, even 
before, of the vocation of the aspirant; in the community in which he is 
professed; in the lawful superior who receives the profession; in the law 
that prepares and regulates the new way of supernatural life, but also the 
social and canonical way of life, into which the professed is introduced. 

5. The incorporation into the institute is the socially and juridically 
visible sign of consecration, on which it is based and of which it is a mani
festation; it is the fundamental aspect implicated in the ecclesial nature of 
profession. It unfolds in two moments, reciprocally implicated: on the part 
of the professed, it commences in the traditio, with which he is given en
tirely and immediately to the institute as a visible sign of his consecrated 
offering to God; on the part of the institute, it culminates in the acceptatio 
of the offering made, through which it adds and incorporates the pro
fessed into its heart. 

It is not a bilateral contract that would strictly oblige the parties in 
law or an agreement of the free will of the parties which created the terms 
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of this agreement. It is, rather, an institutional contract ( or by institu
tion), because its terms-cause, duration, condition, effects, rights, and 
obligations-are not stipulated by the professed and the institute, but are 
imposed on both of them by the public power of the Church. 

6. The rights and obligations flowing from this institutional contract 
arise, likewise, pursuant to the universal law of the Church, especially in 
cc. 662-672; and the particular or proper law, obliged to applicatively 
specify them; for it is not an incorporation into consecrated life in general, 
but into an institute of consecrated life in particular, whose life is moder
ated by the proper law. 

7. Potissimum institutione 54-57 broadens this legal dimension of 
profession by mentioning its issuance within the liturgy, the need for prep
aration, and the duty to observe all the prescriptions of validity and of in
tervals. 
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Tit. II. Ch. III. Art. 3. Religious Profession c. 655 

Professio temporaria ad tempus iure proprio definitum 
emittatur, quod neque triennio brevius neque sexennio 
longius sit. 

Temporary profession is to be made for the period defined by the insti
tute's own law. This period may not be less than three years nor longer 
than six years. 

SOURCES: c. 574 §§ 1 et 2; SCR Resp., 15 iul. 1919 (AAS 11 [1919] 321-
322); CodCom Resp. I, 1 mar. 1921 (AAS 13 [1921] 177); RC 
37, I 

CROSS REFERENCES: cc. 200-203, 586, 587, 654, 657 § 2 

C OMME NTARY 

Domingo J. Andres, emf 

The norm entrusts to the law of each religious institute the determi
nation of the total period of temporary profession, as well as the subperi
ods into which it may be divided, on the condition that it not be less than 
three years nor more than six years, except for an extension ab homine of 
up to nine years, pursuant to c. 657 § 2.1 

l. Applicability of the norm. It is only applicable to religious insti
tutes that have temporary profession prior and relative to perpetual pro
fession. It does not apply to institutes in which profession is made through 
the formula "donec in instituto" or the like; nor in those wherein defini
tive profession is made, which is temporary but renewable on the conclu
sion of the period of temporary profession ( cf. c. 607 § 2). These last two 
categories of religious institutes are very rare. 

2. As the rationale for the norm, it can be said that the determination 
of the maximum limit is based on experience, according to which, if after 
six years of temporary profession the member has not matured enough for 
perpetual profession, it is generally useless and damaging to prolong this 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 355-357; idem, "Profesas de votos temporales a los Capitulos general y provincial, "  in 
Vida Religiosa, Madrid 1974, pp. 131-137; idem, "Decretum 'Iuris Canonici' et decretum 
'Praescriptis Canonum' 2.11. 1984. Commentarium canonicum," in Commentarium pro 
Religiosis e t  Missionariis 65 (1984), pp. 167-186; A. GUTIERREZ, "Professio religiosa ad 
tempus," in Commentarium pro Religiosis e t  Missionariis 63 (1982), pp. 289-312; 64 
(1983), pp. 107-123; 67 (1986), pp. 55-58, 249-276 and 321-336. 
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time; and the determination of the minimum time, in which it does not 
seem that an experience of less than three years makes better sense. 

Regarding the referral of this matter to the proper law, despite it hav
ing an imperative character, is due to the desire to apply the principle of 
subsidarity, by granting greater autonomy to the institute ( cf. c. 586). 

Regarding the temporary character of the profession, it is justified, 
despite doctrinal controversy, for reasons we will address below. 

3. Temporary profession is a genuine religious profession endowed 
of all the essential components mentioned by c. 654, even though it is ad
jectival, relative, and pedagogically preparatory to perpetual profession. It 
is ordered according to the consolidation and development, under a strict 
religious aspect, of the total formation of the novitiate, as well as the cul
mination of the experience or mutual probationary period-of the insti
tute and temporarily professed-as it is very well defined in Sedes 
sapientiae 7 § 2. 

The exigency of perpetuity that the theology of consecration to God 
and the constant tradition see inherent in the vow is transferred to the 
temporarily professing, who must have the intention of perseverance and 
perpetual consecration, despite its temporary character-of a juridical na
ture-of his real commitment; otherwise, his profession, even temporary, 
would be null and not religious. 

Likewise, because of its theological solidity, its pedagogical practi
cality, its security, and the objective guarantees that it offers at the time of 
making perpetual profession, the legislator has firmly and decisively re
tained it. 

Referring to the unequivocal displacement the CIC has made regard
ing minor and lesser bonds, however they are called, by prohibiting the 
making of a genuine religious profession with them, it is justified by the 
scarce consistency and credit that the authors grant to said bonds, for the 
unsatisfactory development of their theology, and for the insufficient re
sults that their experimental period yielded after the Instruction Renova
tionis Causam of 1969. 

4. The period of profession defined in the institute 's own law 
maybe stated in the constitutions or in the general directories. It must be 
uniformly applied to all the temporarily professed of the same institute. 
Although the contrary is not excluded by the canon, it can easily lead to 
confusion and discrimination. 

Between the respect for unity and the rule of the maximum and min
imum limits sanctioned here, many variations are possible, which no 
doubt will be introduced by the proper laws. 

5. Period of three to six years and the extension up to nine years. 
This general rule is inspired by the best interests of the institute and pro-
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fessed, by commonly allowing the normal limits to achieve it with efficacy 
and without trauma. 

The computation of time is governed by the universal canonical rules 
expressed in cc. 200-203. 

The extension is a faculty ab homine that attempts to resolve the dif
ficulty, by an extremely singular exception, of the special circumstances 
of cases that deserve individual consideration. Nowadays, only a privilege 
or an apostolic dispensation can permit the nine years of temporary pro
fession to be exceeded ( cf. c. 657 § 2). 
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Ad validitatem professionis temporariae requiritur ut: 
1 ° qui earn emissurus est, decimum saltem octavum 

aetatis annum compleverit; 
2° novitiatus valide peractus sit; 
3 ° habeatur admissio a competenti Superiore cum 

voto sui consilii ad normam iuris libere facta; 
4 ° sit expressa et absque vi, metu gravi aut dolo 

emissa; 
5° a legitimo Superiore per se vel per alium recipia

tur. 

The validity of temporary profession requires: 
1 ° that the person making it has completed at least the eighteenth 

year of age; 
2° that the novitiate has been made validly; 
3° that the admission has been granted freely by the competent Su

perior, after a vote of his or her council; 
4 ° that the profession be express and made without force, grave fear 

or deceit; 
5° that the profession be received by the lawful Superior, personally 

or through another. 

SOURCES: 1 °: c. 572 § 1,1 °; RC 4 
2° : C. 572 § 1,3° 

3° : cc. 543, 572 § 1,2°, 575 § 2 
4° : C. 572 § 1,4°,5° 

5°: 572 § 1,6° ; CodCom Resp. III, 1 mar. 1921 (AAS 13 [1921] 
178) 

CROSS REFERENCES: cc. 97 § 1, 98 § 1, 137-142, 200-203, 622, 627, 
641-643, 646, 648 § 1, 655 

COMME NTARY ------

Domingo J. Andres, emf 

The norm provides five requirements ad validitatem, so that the ju
ridical certainty, security, and constancy of such an important act as pro
fession may be as great as humanly possible. These requirements are 
specific and exhaustive; they are, moreover, inorganic, because any one of 
them, if missing, produces the same invalidating effect as would the ab
sence of the entire bloc. 1 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 357-366. 
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1. As the rationale for the group, the same reasons are given that 
serve as the foundation for the group of impediments ( cf. c. 643) and the 
group of personal qualities ( cf. c. 642) necessary for admission to the novi
tiate. Some of them demonstrate that their invalidating force persists for a 
prolonged period of time. 

In particular, the legislator considers that the nature of profession, 
incorporation, and state or condition to which the professed accedes, de
mands the rejection of candidates who are personally, immature, not free, 
or who are damaging to the vitality, survival, and development of the insti
tute. For this reason, the legislator can incapacitate them by means of im
pediments. 

2. Requirements 

a) Eighteen years of age completed (n. 1 °). This age is necessary and 
sufficient because it is presumed that a younger age does not permit the 
young man to confront with sufficient guaranties the grave obligations to 
which he will be subject through profession. 

This age is obligatory because it must harmonize with the prescrip
tions on the impediment of age (less than seventeen years of age com
pleted) to be able to be validly admitted to the novitiate and with the 
canonical duration of the novitiate ( cf. c. 643 § 1, 1 °). Likewise, it is coher
ent with the canon that fixes the majority of canonical age at eighteen 
years (cf. c. 87 § 1). 

It does not seem possible to cite powerful reasons for its dispensa
tion by the Holy See, but it is nevertheless always possible. 

b) Valid novitiate (n. 2°), pursuant to the universal and proper laws. 
The reason is evident, for it forces again a retrospective examination of 
verification of all the conditions of validity for the novitiate. 

It is practically impossible to think of a rational dispensation of the 
global or total nature of all that is implied by this requirement of the uni
versal and proper laws; it would be a kind of deathblow to the novitiate 
and would contain something absurd in law. Dispensation, in contrast, of 
some chapter or isolated cause for which the novitiate could be held in
valid, seems possible, for it would be reduced to the dispensation of that 
impediment, condition, or requirement in question. 

c) Admission by the competent superior (n. 3°) ,  understood as a 
lawful act of internal governance rooted in the ordinary and public power, 
issued by a religious superior of the institute, competent and after the in
tervention of his council, by whose act is conferred on the novice the fac
ulty of making temporary profession. 

It is an act radically different from the reception of profession and, 
in contrast to this act, it must be maintained that it is practically impossi
ble for it to be delegated. The intrinsic importance of the act of profession, 
the collegial manner of deliberating admission, and the constant use and 
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practice of all institutes, among other factors, converge so that the faculty 
of delegating this act is denied to the competent superior, keeping in mind 
that his vicar, if he were to give permission in the capacity of superior, he 
would not do so with delegated power, but ordinary power, although vi
carious, for he is a major superior (cf. c. 620). The existing reasons in this 
regard, previously outlined in relation to admission to the novitiate 
(cf. c. 641) are repeated here again, but in a form more sharp and convinc
ing by the presence of profession. 

d) Express profession, made without force, fear, or deceit (n. 4°): 
express because only by multiplying the demonstrative gestures and signs, 
is there conferred on the making of the profession the certainty and secu
rity of a genuine relevant juridical act which are appropriate to its existen
tial importance. The proper law, to state this explicitly, normally demands 
a formula, ritual, signature, explicit mention of the three vows, time, etc. 

The three faults stigmatized as disqualifying of the person and invali
dating of the relevant act are the same that c. 643 classifies as conditions 
of validity for admission to the novitiate, now endowed of more gentle
ness, clarity, and exigency, in relation to the greater ecclesial weight and 
objective of the act to which is referred. 

e) Reception by the lawful superior (n. 5°) is an act of governance 
belonging to the function of sanctification. Regarding the subject it deals 
with, it is rooted in the ordinary public power, accomplished by a lawful 
superior, personally or by another, by virtue of which is received-in the 
name of the Church and the institute itself-the surrender and the vows of 
the professing, and which incorporates him into the institute which the su
perior represents and for in which the professing professes. 

To the essence of this act of acceptance belong the reception of the 
vows and the acceptance of the surrender or traditio. Everything else is 
supplementary, a part of the rich liturgical symbolism of the act, but not 
belonging to its substance. 

The clarification personally or through another explicitly antici
pates the possibility that several people can lawfully receive the profes
sion. Nevertheless, it must always be a competent superior who does it, 
although he desires to act and receive the profession representing others 
for this act. They can be superiors or not, clerics or laypersons, members 
of the same institute or another institute, etc., as long as two essential 
conditions are observed: a) that they are designated by the competent su
perior, or by the proper law that precedes such superior; and b) that, at the 
time of receiving the profession, they act by the mandate of the superior 
and in his name. This mandate must be genuine and clear, not presumed, 
but it can be explicit or tacit, general or particular to a case. 
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§ 1.  Expleto tempore ad quod professio emissa fuerit, re
ligiosus, qui sponte petat et idoneus iudicetur, ad 
renovationem professionis vel ad professionem per
petuam admittatur, secus discedat. 

§ 2 . Si opportunum vero videatur, periodus professionis 
temporariae a competenti Superiore, iuxta ius pro
prium, prorogari potest, ita tamen ut totum tempus, 
quo sodalis votis temporariis adstringitur, non supe
ret novennium. 

§ 3. Professio perpetua anticipari potest ex iusta causa, 
non tamen ultra trimestre. 

§ 1. When the period of time for which the profession was made has been 
completed, a religious who freely asks and is judged suitable is admit
ted to a renewal of profession or to perpetual profession. Otherwise 
the religious is to leave. 

§ 2. If it seems opportune, the period of temporary profession can be ex
tended by the competent Superior in accordance with the institute's 
own law. The total time during which the member is bound by tempo
rary vows may not, however, extend beyond nine years. 

§ 3. Perpetual profession can, for a just reason, be anticipated, but not by 
more than three months. 

SOURCES: § 1: cc. 575 § 1, 577 § 1 
§ 2: C. 574 § 2; RC 37, I 
§ 3: cc. 555 § 1, 2° , 572 § 1, 3° , 577 § 2; RC 26 

CROSS REFERENCES: § 1: cc. 654-655, 658-660, 662-672, 694-704 
§ 2: cc. 200-203, 587, 607 § 2, 641, 653-655, 1191 
§ 3: cc. 200-203, 649 § 2, 654, 658, 1191, 1192 § 1 

COMME NTARY 

Domingo J. Andres, emf 

The norm forms an organic group, compact and well constructed, 
that resolves cases regarding the possibility of renewing temporary pro
fession, extending its term, and anticipating perpetual profession. It is 
more specific than the parallel norm of the CJC/1917, even for having dis
placed to a more appropriate position the forms of dismissal or expulsion 
( cf. cc. 694-698). 1 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 366-373. 
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1. As for the rationale for the norm, it can be adduced that, given the 
nature of temporary profession in its projection towards perpetual profes
sion, it was absolutely imperative to regulate the complete mechanism of 
its renewal, not leaving it to the arbitrary discretion of the institute, nor 
much less to that of the professed. 

2. Renewals (§ 1). These are only possible and lawful for those who 
fulfill the following requirements: a) being temporarily professed; b) con
clusion of the prior period for which he has made a profession; c) free and 
spontaneous petition for renewal; and d) proven suitability to renew. All 
these conditions are deducible from the logic of the text of the norm. 

3. Making of perpetual profession (§ 1). This is only possible and 
lawful for those who fulfill the following requirements: a) being tempo
rarily professed; b) fulfillment of the prior periods fixed by universal and 
proper law; c) free and spontaneous application, knowing that freedom 
must now be definitively pure, more than in the renewal phases; and d) be 
judged suitable by the competent superior. 

If these requirements are met, the temporarily professed must be ad
mitted to perpetual profession. Otherwise, the following must be shown: 
a) that the professed has not fulfilled the minimum period of temporary 
profession, therefore he must wait; b) that it is obtained through force, 
grave fear, or deceit, so he must be rejected to avoid the nullity of the act; 
and c) that he is not judged to be suitable and, consequently, he is not ad
mitted because he cannot be admitted. He must leave on his own, which is 
radically different from expulsion, which is the subject of cc. 694-701. 

4. Leaving or separation from the institute (§ 1). This is a matter of 
an act imposed on the temporarily professed, not on the superiors. 

It occurs in one of these three cases: a) if the professed is not admit
ted to renewal or perpetual profession because, upon fulfilling his tempo
rary vows and not taking perpetual vows, he stops being a member of the 
institute; b) if the professed himself does not freely ask for renewal or per
petual profession, for the same reason; and c) if , having lawfully applied 
for one of the two professions, the superior does not judge him to be suit
able, or discovers that he has applied but not freely, because in neither of 
the two cases can the superior admit him. 

The juridical nature of this non-admission consists in the absence of 
a lawful positive act of admission. It is evident that it lacks a penal charac
ter; thus, it is duly resolved in this context and not in the context of expul
sion from the institute. But the ex-professed, if he feels himself to have 
been treated unfairly, can pursue a devolutive generic appeal, not a proper 
one, to the internal hierarchical superiors, or in the proper case, to the 
Holy See. Obviously, it would be contradictory for this appeal to have a 
suspensive effect. Through the appeal, he should request admission and 
compensation for moral damages that the non-admission has caused him. 
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5. Extension of the temporary profession (§ 2) is a delay of perpet
ual profession, appropriate in length within the limit of nine years, granted 
by the competent superior. 

It is interpreted in terms similar to those described in respect to the 
extension of the novitiate ( cf. 653 § 2), and the conditions of its being 
granted are the following: a) appropriateness as a simple and facile cause; 
b) facultative concession, not obligatory; 

c) the competent superior for the granting or use of the faculty; and 
d) a time limit that can be three years (if the maximum ordinary limit of 
temporary profession was, by proper law, for six years) or six years (if the 
same limit, in equal conditions, was three years). 

6. Anticipation of the perpetual profession (§ 3). This is interpreted 
in terms similar to those of anticipation of the first temporary profession 
(cf. c. 649 § 2), and the conditions of concession are the following: a) ex
istence of a just cause; b) facultative concession by the competent supe
rior; and c) a maximum time limit, without appeal, of three months. 

The faculty of anticipating the date of renewals of temporary profes
sion is not regulated as it was in the CIC/1917. By the logic of the law, the 
very fact that the first and perpetual professions can be anticipated ( since 
they are decisive) makes it unnecessary to make express mention of this 
faculty. It is sufficient to avoid the danger that, by multiplication of antici
pations poorly counted and poorly distributed, the time necessary for a 
valid perpetual profession could be affected. 
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Praeter condiciones de quibus in can. 656,nn. 3 ,  4 et 5 
aliasque iure proprio appositas, ad validitatem professio
nis perpetuae requiritur: 

1 ° vigesimus primus saltem aetatis annus comple
tus; 

2° praevia professio temporaria saltem per trien
nium, salvo praescripto can. 657 § 3 .  

Besides the conditions mentioned in can. 656, nn. 3° , 4° and 5°, and others 
attached by the institute's own law, the validity of perpetual profession re
quires: 

IO that the person has completed at least the twenty-first year of age; 
2° that there has been previous temporary profession for at least 

three years, without prejudice to the provision of can. 657 § 3 

SOURCES: I 0 : c. 573 
2°: cc. 572 § 2, 574 § 1; SCR Resp., 15 iul. 1919 (AAS 11 [1919] 
321-322); CodCom Resp. I, 1 mar. 1921 (AAS 13 [1921] 177) 

CROSS REFERENCES: cc. 200-203, 587, 654-657 

COMME NTARY ------

Domingo J. Andres, emf 

The norm limits itself to imposing six requirements for the validity of 
perpetual profession. It is simpler and clearer than its parallel norm in the 
CJC/1917, an effect of having regulated separately perpetual and tempo
rary professions. 1 

1. Regarding the rationale of the norm, in relation to the justifying 
reason for the bloc of requirements for validity for first profession, see the 
commentary on c. 656. The requirements are imposed in proportion to the 
differences between the professions. 

2. Requirements: 

a) Admission by the competent superior. 

b) Explicit and free profession. 

c) Acceptance or reception realized by the lawful superior. 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 373-375. 
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These three requirements are identical to those contemplated in 
nos. 3° and 5° of c. 656 (see commentary), but they are now imposed and 
have more of a mandatory nature due to the perfection of perpetual pro
fession as compared to temporary profession. 

d) Twenty-one years of age completed: the justification for a certain 
age substantially coincides with those that justify the age for the novitiate 
and for the making of first profession. The adverb saltem is interpreted in 
two converging manners: as an echo of the possible six-year period a iure 
( cf. c. 655) that would situate perpetual profession in twenty-four years, 
and the possible three-year period ab homine of opportune extension 
( cf. c. 657 § 2) because it could turn out to be a maximum of twenty-seven 
years; and as an indication of a certain predilection of the law, or intentio, 
of being more favorable to a greater age, especially if the institute imposes 
it in consideration of the proper charism and mission of the institute. 

e) Previous temporary profession. Repeating the norm of c. 655, and 
with the purpose of resolving all doubt that direct perpetual profession is 
prohibited, it insists that at least a minimum of three years of temporary 
profession precede it. But, the faculty of anticipation for no more than 
three months must remain intact; what this means is that this anticipation 
does not affect the minimum time of profession, nor, correlatively, the 
consistency of this fifth requirement ( cf. c. 657 § 3). 

f) Possible conditions for validity added by the institute's own law. 
While for temporary profession the faculty to add other requirements 
( cf. c. 656) is not explicitly granted to the proper law, the faculty is 
granted for the making of perpetual profession. 

Different requirements can arise in the exercise of this faculty. In any 
case: a) it must be inspired by the charism, nature, mission, and tradition 
of the institute in question; b) it must revolve, in one form or another, 
around the requirements that c. 656 establishes for first profession; and 
c) they will be subject to dispensation, with just cause and in proportion to 
the order that they occupy in the proper law, by the major superior with 
the consent of his council, unless it is otherwise explicitly determined that, 
if included in the constitutions, it should be approved by the Holy See. 

3. Effects of perpetual profession. The particular effects ( obligations 
and specific rights) following perpetual profession are not alluded to. Dif
ferent factors may have influenced this absence: the recent controversy 
regarding temporary profession to which jurisprudence does not offer a 
satisfactory clarification; the existing lists are not at all convincing; and 
that the scarce positive determinations that do exist, which can be consid
ered as effects certainly derived from perpetual profession, with the ex
plicit exclusion of temporary profession, do not admit a classification or a 
brief and organic mention. 

Nevertheless, it may be that the legislator believes that what is af
firmed axiomatically by c. 654, regarding profession is sufficient for both 
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temporary and perpetual profession, namely that they lead to rights and 
obligations in universal and proper law. This is an extremely skillful way 
to resolve the problem, and it also clearly establishes a) that the greatest 
number [the best and most substantial] of rights and obligations come 
from first profession; b) the few that are acquired through universal law 
and a fortiori, through proper law, are not worthwhile to enumerate; and 
c) therefore, and in its own way, the decision revalidates and reinforces 
the option of the Church to maintain temporary profession. This should be 
done with due regard for better judgment about a weighty, but still debat
able, question. 
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Tit. II. Ch. III. Art. 4. The Formation of Religious c. 659 

ART. 4 
De religiosorum institutione 

ART. 4 
The Formation of Religious 

§ 1 .  In singulis institutis, post primam professionem 
omnium sodalium institutio perficiatur ad vitam 
instituti propriam plenius ducendam et ad eius mis
sionem aptius prosequendam. 

§ 2. Quapropter ius proprium rationem definire debet 
huius institutionis eiusdemque durationis, attentis 
Ecclesiae necessitatibus atque hominum temporum
que condicionibus, prout a fine et indole instituti 
exigitur. 

§ 3. Institutio sodalium, qui ad sacros ordines suscipien
dos praeparantur, iure universali regitur et propria 
instituti ratione studiorum. 

§ 1. After first profession, the formation of all members in each institute 
is to be completed so that they may lead the life proper to the insti
tute more fully, and fulfil its mission more effectively. 

§ 2. The institute's own law is, therefore, to define the programme for this 
formation and its duration. In this, the needs of the Church and the 
conditions of people and times are to be kept in mind, in so far as this 
is required by the purpose and character of the institute. 

§ 3. The formation of members who are being prepared for sacred orders 
is governed by the universal law of the Church and the institute's own 
programme of studies. 

SOURCES: § 1: SCong 8 § 2; PC 18; OT 22; PO 19; ES II: 33, 35; RC 4, 10: 
I; RFIS 100 
§ 2: PC 18; ES, II, 38; RFIS 101 
§ 3: cc. 587-591; SS IV; SCong 40-46; OT; ES II: 34, 35; REU 
73 § 2; 77, 2° ; RFIS 
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CROSS REFERENCES: § 1: cc. 1 14 § 1, 204 § 1, 207 § 2, 2 16, 529 § 2, 574 
§ 2, 586 § 1 ,  598 § 2, 607 §§ 2-3, 614, 652 § 2, 654-
655, 661, 667 § 1 ,  689 § 2, 725, 
735 § 3, 738 § 1 
§ 2: cc. 222 § 1, 230 § 3, 256 § 2, 269 § 1, 333 § 2, 
337 § 3, 353 § 3, 587, 607 § 3, 640, 1748 
§ 3: cc. 232-264, 607 §§ 2-3, 659 § 2, 1008, 1024-
1052 

COMME NTARY ------

Domingo J. Andres, emf 

Together with the following canon, this canon regulates the funda
mental aspects regarding the formation of the newly professed. It estab
lishes a grave precept of progressive perfection of formation; it imposes 
on the laws of the institutes the development of a program or statute 
whose principal considerations are stated later in the following canon; 
and it emphasizes the particularity and the exigencies of formation for 
members who are preparing themselves to receive sacred orders. 1 

1. The rationale for this norm is explicitly stated in its text and is 
classifiable as vital and operative: the progressive completion of the life 
of the institute and the ability to better respond to its mission. 

But, in the sources for the norm, there are other specifications: the 
need for everyone to be able to complete novitiate formation and the in
trinsic exigency of renewal and adaptation, two dimensions maximally de
pendent on this formation. 

In its brevity, the norm demonstrates consolidation of the autonomy 
that, on this subject, all the institutes know how to assert. At the same 
time, it avoids the evident risk of the deterioration of the norms when 
there is an excess of detail. 

2. Subjects, beginning, and ends of this formation (§ 1). By sanc
tioning a successful experience of life, the norm clearly reveals the pas
sive subjects to which it is applied: every institute, all the institutes and, 
within them, all the members according to their different function. 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 376-384; G. ACCORNERO, "Le tappe della formazione," in La formaci6n de los religiosos. 
Comentario a la Instrucci6n "Potissimum Institutioni " (Rome 1991) ,  pp. 267-276; 
G. FERNANDEZ, "Los religiosos candidatos a los ministerios presbiteral y diaconal (Cap. VI)," 
ibid., pp. 325-344. 
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"After first profession" is a phrase that delimits the term a quo, leav
ing suspended the reference to the term ad quem, intending thus to com
bine better the permanent formation sanctioned by c. 661. 

As immediate ends of this formation, the life and mission of the in
stitute are enumerated, to which the following provisos must be added: 
a) that they do not commence to exist and become present now, but they 
already summoned the aspirant and had a strong presence in the novitiate; 
and b) that its end or exhaustion is not foreseen, except with the death of 
the religious. This speaks to the continuity and constant charism that are 
intended to be emphasized by its mention in this context. It is the adverb 
aptius that channels the incessant progression and opening towards the 
future. 

3. The formative statute and the duration of this formation (§ 2). It 
is prescribed that the proper law develop a defined formative statute 
(plan, ratio, program, project, directory, regulation), fix the duration of 
this stage, appropriate to the development imposed by the statute itself, 
and have in mind the frame of reference in which the development of the 
program must proceed: the Church and the World, according to the cur
rent effects of these magnitudes upon the nature and end of the institute. 

a) The statute, by universal law, must not lack the following ele
ments: obligatory nature, central objective (cf. § 1), purposes of its con
tent and development (§ 1), frame of inspiration (§ 1), basic contents 
(cf. c. 652 § 2), apostolic experiences, and principal considerations 
(cf. c. 660 § 1), people or team responsible for formation, duration. 

b) The duration of this stage, of which the norm only fixes its begin
ning, is generally the entire period of temporary vows; but, there is no 
problem, unless there is some objection, in prolonging it after the making 
of perpetual profession, especially if this had taken place after the mini
mum three years of temporary profession. 

A minimum of six years and a maximum of nine or more, in prudent 
imitation of the period formation that aspirants to holy orders undergo, 
could make up an appropriate duration: if the Church demands patience in 
this question, no one should show undue haste. 

4. The formation of those to be ordained in sacred orders (§ 3), for 
those who aspire to the presbyterate, as well as to the diaconate prior to 
the presbyterate, or to permanent diaconate, the matter must be governed 
by the universal and proper laws. 

The universal law in this regard is sufficiently explicit and detailed, 
though obliged for reasons of brevity and general harmony of this forma
tive issue. Canons 232-264 of the CIC in particular will govern the forma
tion of clerics, except in some points that the religious proper law already 
specifically regulates: cc. 1008-1054 regarding the sacrament of sacred or
ders, particularly those that prescribe requirements, irregularities, impedi-
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men ts, documents, and final scrutiny of the candidates ( cf. cc. 1026-1049) 
and all those that, dispersed in the CIC, refer to the subject. Outside the 
CIC, the documents of the Holy See that are concerned with the subject, 
as well as the guidance of the Bishops' conferences given in the execution 
of these or other universal documents, are applicable. 

The institute 's own law, in contrast, will be substantially that which 
is stated in the individual rationale for each institute, which has been spo
ken of previously; likewise the great principals and norms that, before de
veloping said rationale or statute, might be already stated in the 
constitution and/or in the general directory. All this proper law must be in 
subordination to and in harmony with the universal law, but it must be cre
ative and original, inspired in the charism and mission of the institute in 
all those places not covered by the universal law. 

As the applicative law now in effect, nowadays capable of being 
found outside the CIC and issued by the Holy See on the subject of forma
tion, chapter VI of Potissimum institutioni (nos. 101-109) must be re
membered, which is entirely dedicated to the candidates for the ministry, 
and in which precious differentiated guidance is given, directed to those 
who aspire to the lay ministry and the ordained ministries of diaconate 
and presbyterate, with the particularities demanded by the quality of reli
gious, both at the time of being ordained and by their belonging to the di
ocesan presbyterate. 
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Tit. II. Ch. III. Art. 4. The Formation of Religious c. 660 

§ 1. Institutio sit systematica, captui sodalium accommo
data, spiritualis et apostolica, doctrinalis simul ac 
practica, titulis etiam congruentibus, tam ecclesias
ticis quam civilibus, pro opportunitate obtentis. 

§ 2. Perdurante tempore huius institutionis, sodalibus 
officia et opera ne committantur, quae earn impe
diant. 

§ 1. Formation is to be systematic, adapted to the capacity of the mem
bers, spiritual and apostolic, both doctrinal and practical. Suitable ec
clesiastical and civil degrees are to be obtained as opportunity offers. 

§ 2. During the period of formation, members are not to be given offices 
and undertakings which hinder their formation. 

SOURCES: § 1: SS III, IV; PC 18; ES II: 33, 36; RFIS 3; MR 31,  32 
§ 2: c. 589 § 2; SCong 26 § 2; 40 §§ 6 et 7; SCR Instr. Religio
sorum institutio, 2 feb. 1961, 49; PC 18 

CROSS REFERENCES: § 1: cc. 245-246, 248-252, 254-258, 277, 279 § 2, 
285-286, 573-574, 576-577, 587-588, 595-602, 
607 §§ 1 et 3, 608, 6 1 1 , 6 18-619, 640, 652, 659, 
661-664, 672-683, 817 
§ 2: cc. 622, 627, 636, 651 § 1, 655, 671 

COMME NTARY ------

Domingo J. Andres, emf 

The norm imposes eight principal considerations on the formation to 
be imparted following first profession, by which it must be inspired. Be
sides the joint meaning that the norm has with c. 659, specifically now, 
through the explanations of said principal considerations, the legislator 
intends to give consistency, seriousness, unity, and profundity of perspec
tive to the plan of formation. 1 

1 .  The rationale for the present canon consists in avoiding, by the 
binding explanation of this list of master inspiring lines, that the formative 
statute of each institute, projected as a genuine sample of autonomy and 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 384-392. 
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pluralism by the universal legislator, become a plan lacking in unity and 
markedly different among the religious institutes. 

2. These considerations, closely allied, are the following: 

a) Systematic. Positively, it implies planning, rationality, tenacity in 
the use of efficacious initiatives and periodic revisions of the formative 
process. Negatively, it classifies as insufficient and discardable everything 
that is sporadic and unconnected or dispersed and arbitrary. It is a peda
gogical law in the entire process of formation. The penalty for its not 
being fulfilled consists in not arriving at anything lasting or valid. 

The systematic nature is clearly deduced from the norm that im
poses the drafting of the statute orrationale as well as a pre-established 
duration. It is implicit in the principle that formation must occur in houses 
suitable to this purpose; and, likewise, it is developed by the figures of the 
teachers and those responsible for formation. Finally, the opportune ob
taining of the relevant academic degrees is presupposed. 

b) Adaptation to the capacity of the members. This line skillfully 
comports with the systematic nature because this nature is a general law 
in the entire formative process. The penalty for its not being fulfilled lies, 
at least, in the waste of valuable time, and sometimes even in serious dam
age to the members. 

Intentionally, the norm does not impose adaptation of the capacities 
of those in formation to those of religious, for other canons do this, nor to 
the nature and character of the institute that should bear on that capacity. 
It demands adaptation to the personal capacity-subjective-of the mem
ber in formation, constituted by his character, intellectual endowment, 
and sensitivity. 

c) Spirituality. Religious formation must be nourished by the con
tent, values, subjects, and virtues special to religious spirituality in gen
eral, and to those of each institute in particular, capable of being located 
especially in their constitutions and, for which the universal law is ref er
enced, in the multitude of canons referring to the subject (cf. cc. 573, 574, 
598-602, 619, 652 § 2, 662-664, 666-668). 

The penalty for not systematically fulfilling this non-repealable indi
vidual statute of religious formation is that, in the end, men and religious 
of spirit will not have been formed, but instead men of simple human stat
ure, very solid, perhaps, but unidentified, little matured as religious, and 
constantly tending to separate themselves in many different forms, not ex
cluding from the definitive forms of their institute. 

d) Apostolicity. It is, likewise, specific of religious formation, since it 
is religious. It is nourished by the integration of the values advanced by 
the Church and by its universal law, and, in particular, by the values imme
diately required by the proper law, in light of the ends and the nature of 
each institute. 
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By universal law, the apostolic line possess abundant foundations 
and references derived from the consecration for the mission, such as 
they are stated, among others, in cc. 573 § 1, 574, 618, 648 § 2, 652 § 2 ,  673-
683. 

e) Doctrine. Direct nourishment for spirituality and apostolicity, it is 
also the specific doctrine of this formation since it is religious. Like the 
preceding lines, it derives its content from the universal law and from the 
law of the institute. The penalty for its systematic neglect would be that of 
"forming" religious lacking in one of the necessary supports for sanctifica
tion, spirituality, and apostolate or ecclesial missions. 

By universal law, doctrine possesses a consistent bloc of values 
rooted in profession. They can be discovered, among others, in 592 § 2, 
599-601, 607 § 2, 618, 619, 652 § 2, 248-257. 

f) Practicality. This is paired inseparably with doctrine, against 
which it must be weighed and by which it must be complemented, nour
ished, and offset, avoiding that one grow at the expense of the other. 

It constitutes, moreover, the natural crystallization of all the lines, in 
respect to which it is established as a measure and criterion of efficacious
ness and validity. The penalty for its systematic neglect will be the forma
tion religious who are strangers to reality, unsatisfied, maladjusted, and 
insecure. 

The law is, in itself, a useful tool imposed or oriented in conformity 
with the ethical principles that inspire it. The law of the Church, whose 
foundations are theological, Christological, supernatural, spiritual, and 
historical-traditional, also can be proposed as a practical, useful tool. 
Therefore, its faithful fulfillment is a profound way of sculpting into one's 
life, which is the practical consequence of religious formation. Canons 255 
and 256 contain an extremely clear criterion of practical apostolic useful
ness in formation. 

g) Obtaining suitable academic degrees as the opportunity offers. 
This states a certain tone of innovation with respect to the preceding 
lines. It is immediately and directly related, nevertheless, to the doctrinal 
line, for the majority of the degrees and diplomas necessary to a religious 
will be directly related to doctrine. However, it must be contrasted with 
the adjustment to the capacity of the member in formation, for obvious 
reasons. It must also be in relation to the system and to the concentration 
of the courses of the members in formation for the demands of the course 
of studies that lead to the obtaining of the degrees. 

The appropriateness of obtaining a degree will depend on innumera
ble objective and subjective factors, especially the needs imposed by the 
mission of the institute and the real talents of the member in formation. 

Ecclesiastical degrees, for their content and purpose, likewise for 
the condition of the member in formation and for the state to which he be-
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longs, principally and in equal conditions, must be preferred over civil de
grees, except when they are obtained in utroque, though this is not always 
possible. 

h) Preferential dedication for members in formation (§ 2). The 
norm prohibits the assignment of offices and undertakings that hinder 
formation. Having in view the whole of the system, the gravity of this re
quirement must be acknowledged. All plans of formation can be reduced 
to a dead letter, if the member in formation lives in another dif ferent 
world, due to the dispersion to which his activities could lead. 

Likewise, the same norm permits the possible assignment of offices 
and undertakings that do not hinder formation; it can even be deduced 
that they are recommended to the extent they support formation. 

In practice, however, it is difficult to determine this unless much at
tention is paid to the results that are manifested in the member in forma
tion. It is up to the proper law and especially the superiors and those 
responsible for formation to discern this in each case. 

3. Potissimum institutioni 58-65, considering the text of the canon
ical norms, contains persuasive arguments regarding the meaning and par
ticular demands of this period, especially the habit of continence, 
ecclesiastical studies, initiatives to support maturity of the religious, the 
intense immediate preparation for the making of perpetual profession. 
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661 

Tit. II. Ch. III. Art. 4. The Formation of Religious c. 661 

Per totam vitam religiosi formationem suam spiritualem, 
doctrinalem et practicam sedulo prosequantur; Superio
res autem eis adiumenta et tempus ad hoc procurent. 

Religious are to be diligent in continuing their spiritual, doctrinal and 
practical formation throughout their lives. Superiors are to ensure that 
they have the assistance and the time to do this. 

SOURCES: c. 129; SS IV; SCong 50-53; CD 16; PC 18; PO 19; ES II: 19; 
RFIS 100; MR 24-3 

CROSS REFERENCES: cc. 279 § 2, 622, 654, 659-660, 670, 672 

C OMME NTARY 

Domingo J. Andres, emf 

This norm, which must be interpreted in connection with cc. 659 and 
660, institutionalizes the rich subject of permanent formation in a concise, 
pithy, way by placing the responsibility for all religious principally on the 
Superiors. 1 

1. Regarding the rationale, several reasons justify its codification at 
the universal level: a) current insistence of the doctrine and persistent 
sensitivity, decidedly favorable to its necessity; b) the extremely strong 
tradition in the same commitments signified by religious consecration, 
which commitments continually need to be perfected; c) the total surren
der implicated by profession, the summit of baptismal consecration, 
which incessantly needs to renew its gestures, signs, and expressions; its 
conception or thought and the relative actions; and d) constant renewal, 
or state of renewal, no longer reducible to a transitory post-conciliar occu
pation, but a permanent task intrinsic to religious life, as to the Church, 
and which, principally, depends on the seriousness and continuity with 
which the formation of the persons committed to the mission of the 
Church is carried out. 

2. The idea of continuous formation. In light of cc. 659-661, and 
aided by other ecclesial documents, it can be defined as a formative pro
cess of maturation of the existential commitment, which the religious 
makes for life and for which, since he is baptized, consecrated, and a pro-

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 393-400; G. ACCORNERO, "Le tappe della formazione," in La formaci6n de los religiosos. 
Comentario a la Instrucci6n ''Potissimum Institutioni" (Rome 1991), pp. 271-276. 
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fessed religious, must be oriented towards the incessant establishment, 
maintenance, and reform of his vocational identity and of the conse
quences that are derived from his profession. 

The proper laws must channel this formative process especially in its 
spiritual, doctrinal, and practical dimensions, under the immediate, impel
ling responsibility of the superiors. 

3. Throughout their lives is the phrase that states, for each religious, 
the uninterrupted duration of the formative process. 

Its imperative nature appears very clearly in the verb prosequere 
which, referring even etymologically to the process already initiated with 
the novitiate, must be pursued with nuances of diligence, meticulousness, 
insistence, solicitude, and incessant application, such as all this has been 
suggest by the meaning of the adverb sedulo. 

4. The principal considerations. The norm specifies only three: spir
ituality, doctrine, and practice. The intention is evident for synthesizing 
these three, all that c. 660 states as considerations proper to the immedi
ate stage of making of first profession. For this reason, they must also be 
understood in the systemic nature, adjustment to the receptive capacity of 
the member in formation, apostolic nature, and opportune qualification 
through academic degrees. 

5. The dual responsibility of the superiors. With skill and realism, 
the norm implies to all superiors, to support in their office as such, the 
duty of furnishing the proper assistance and instances of permanent for
mation to each and every member in formation. 

Without the imperative contributions proclaimed by the canon of the 
superiors, it seems indubitable that permanent formation could remain 
only a name, good literature and good intentions, together with an unpro
ductive discretion left to singular persons, who, by proceeding from their 
own impulses in this field, would lead to efforts very probably sterile, un
ordered, and causing confusion. 

6. The assistance available from the superiors. They must culminate 
in the religious as an individual person, not in the community, for the com
munity is for the religious before he is for the community. If they come to 
be planned at the community level, as an act on behalf of the community, 
they must be measured in the efficacy and utility by the manner and de
gree of benefit that the religious report singularly, not by how they have 
been externally and bureaucratically conceived while forgetting such indi
vidual benefit. 

Elements of the particular assistance to which the norm alludes in
clude a good team of instructors at the service of the idea and the commu
nity; courses of renewal, breadth, and seriousness, and appropriate 
subject matter; sabbatical years for individuals; solidarity with other insti
tutes in accepting and contributing pertinent initiatives; due preponder-
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ance of the spiritual consideration; attentive consideration of the special 
stage of that each person, during his life, can live and is decisive for it, 
while it cannot be it for the others; etc. 

7. The means and the time that the superiors must offer are clearly 
different from the prior assistance, although it may be said that it consti
tutes a manner of assistance of extraordinary practical importance, for if 
the individuals do not have time and specific assistance to benefit from 
the plans and initiatives of permanent formation, they will be reduced to 
literature. 

As long as it is necessary, the superior shall free a religious from re
sponsibilities that might hinder his participation in the plans and initia
tives of formation. He shall also grant the necessary temporary permission 
to make this participation possible. He shall also make use of his author
ity so that members of the institute utilize the facilities offered for their 
formation. 

Superiors of the clerical institutes must not forget that c. 672 (in rela
tion to c. 279 § 2) prescribes for clerics the obligation of frequently attend
ing theological and pastoral classes, congresses, and conferences to this 
end. 

8. Potissimum institutioni 66-71, by leaving precisely from the ex
plicit cite of the text of c. 661, extends itself to the reaffirmation of the rea
sons that form the foundation of the continuity of formation, and to the 
report of different emphasized initiatives that the institutes can carry for
ward. 
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Bk. II. Pt. III. Sect. I. Institutes of Consecrated Life 

CAPUT IV 
De institutorum eorumque sodalium 

obligationibus et iuribus 

CHAPTER IV 
The Obligations and Rights of Institutes 

and of Their Members 

DI MATTIA 

Religiosi sequelam Christi in Evangelio propositam et in 
constitutionibus proprii instituti expressam tamquam su
premam vitae regulam habeant. 

Religious are to find their supreme rule of life in the following of Christ as 
proposed in the Gospel and as expressed in the constitutions of their own 
institutes. 

SOURCES: c. 593; LG 46; PC 1-2a; PO 18; ES II: 16; ET 12 

CROSS REFERENCES: cc. 573, 598ff, 607, 654 

C O MME NTARY ------

Giuseppe Di Mattia, ofm. Conv. 

1 .  Chapter IV in the system of the Code 

Within the organizational and institutional structure of the canonical 
system, consecrated life constitutes a particular status (cc. 207 § 2, 574 
§ 1, 588 § 1). Attached to it are certain rights and duties, as occurs with the 
status clericalis and staus laicalis (cc. 289 § 1, 219 and 1134). Therefore, 
the logic of the Code, specifically that relative to the state of consecrated 
life, requires the chapter that we are about to examine, which plays an im
portant role. The canons that comprise it concisely gather the basic con
tents of the consecrated life upon a base of revitalized theological sources 
and the ecclesiology of Vatican Council II. 
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The prescriptions of these canons are proposed to impel the reli
gious towards the contemplative sphere by procuring for him all the in
struments capable of sustaining him in the tiring but happy road to 
perfection that has been undertaken upon prof es sing the evangelical 
counsels ( cc. 662-667). 

Ascetic-mystical elevation, achieved by constant interior work of the 
spirit, does not mean that one may forget the earthly and contingent as
pect of the world and thus be freed from it. The elevation's purpose is to 
make one's path more practicable and the following of Christ more pre
cious (cc. 668-672). 

From this perspective, this chapter is an innovation of the new legis
lation, in relation to the repealed law, from which, nevertheless, different 
norms are gathered together. Along the same lines, privileges are no 
longer spoken of (cf. CJC/1917, cc. 613-625) [terminology that is rejected 
by modern society] but rights, for they have exactly that juridical impor
tance, and new criteria and conduct are proposed. 

These directives and perspectives are reaffirmed and illuminated by 
the recent document of the Congregation for Religious, the basic subject 
of which is fraternal life in common, assessed in its present manifesta
tions, rich in hope but loaded also with disappointment, capable of bring
ing about not only positive effects but also other more questionable ones.1 

2. Canon 662 

In the system of legislation relative to religious institutes, this canon 
radically recapitulates the essence and purpose of consecrated life. It is 
situated as a point of reference and coordination for all the regulations, 
since in it are implicitly present the institutional and organizational as
pects that, obviously, are made explicit in their corresponding place. 

It is the key work for reading for the entire system, particularly the 
canons that follow this chapter about rights and obligations, which are 
configured, with respect to the present canon, as means and instruments 
to make real the following of Christ. 

Not a few times has consecrated life been classified as sequela 
Christi, poor, humble, chaste, obedient, suffering, master, evangelizer 
(e.g., in cc. 573, 598ff); in contrast, in this canon, the sequela Christi is 
presented in its absolute and captivating character as the supreme rule of 
life for religious. 

1. Cf. CICLSAL, La vita fraterna in comunita, "congregavit nos in unum Christi amor" 
(Rome 1994), pp. 68ff. 
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The imperative content of the canon is founded on evangelical and 
ecclesial teaching. The affirmative reply to the religious vocation sup
poses a first act of freedom. This first freedom must be followed by a gen
uine interior and exterior faithfulness to the freely contracted moral
juridical bond. 

The evangelical foundation is in the reply of Jesus to the young man 
who was attracted to the great riches of the spirit: "If you would be per
fect, go, sell what you possess and give to the poor, and you will have trea
sure in heaven; and come, follow me" (Mt 19:21). 

The ecclesial foundation is supported in Perf ectae caritatis 2a, the 
text of which is included in the canon with some variations: "Since the 
final norm of the religious life is the following of Christ as it is put before 
us in the Gospel, this must be taken by all institutes as the supreme rule." 

Once the supreme and binding ideal of religious life is affirmed, the 
normative text hurries to indicate the criteria and basic methods to realize 
the following of Christ; it is founded on t wo pillars: just as it was "pro
posed in the Gospel and as expressed in the constitutions of their own in
stitutes." 

Two terms merit particular attention: "propositam" and "expressam." 
In effect, since the purpose of the Gospel covers a very broad range of 
charisms aimed toward the realization of the following of Christ, it will be 
the constitutions that express the specificity of the charism elected by the 
founder, to whom the institute and the individual members are obligated, 
if they do not want to lose their own identity. It follows from this that the 
following of Christ, received as the "supreme rule," will be realized 
through the charism specific to the institute; in turn, this charism is an ex
pression of the multiform purpose of the Gospel. 

It is evident, moreover, that the religious must specify his own fol
lowing of Christ in a manner conforming to the prescriptions of his insti
tute, excluding all private initiative or response to a presumed personal 
charism. This is required by the very fact of his incorporation into the in
stitute (c. 654). 

In his own institute, the religious will find the environment and con
ditions favorable to the following of Christ, which is the cause and model 
of his life, by utilizing the spiritual and material means proposed in the fol
lowing canons. 

In this way, consecrated life will become that value and testimony 
described in c. 607: "Religious thus consummate a full gift of themselves 
as a sacrifice offered to God, so that their whole existence becomes a con
tinuous worship of God in charity." 
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§ 1. Rerum divinarum contemplatio et assidua cum Deo 
in oratione unio omnium religiosorum primum et 
praecipuum sit officium. 

§ 2.  Sodales cotidie pro viribus Sacrificium eucharisti
cum participent, sanctissimum Corpus Christi reci
piant et ipsum Dominum in Sacramento praesentem 
adorent. 

§ 3. Lectioni sacrae Scripturae et orationi mentaliva
cent, iuxta iuris proprii praescripta liturgiam hora
rum digne celebrent, firma pro clericis obligatione 
de qua in can. 276 § 2, n. 3, et alia pietatis exercitia 
peragant. 

§ 4. Speciali cultu Virginem Deiparam, omnis vitae conse
cratae exemplum et tutamen, etiam per mariale ro
sarium prosequantur. 

§ 5.  Annua sacri recessus tempora fideliter servent. 

§ 1. The first and principal duty of all religious is to be the contemplation 
of things divine and constant union with God in prayer. 

§ 2. Each day the members are to make every effort to participate in the 
Eucharistic Sacrifice, receive the most holy Body of Christ and adore 
the Lord himself present in this sacrament. 

§ 3. They are to devote themselves to reading the Sacred Scriptures and 
to mental prayer. In accordance with the provisions of their own law, 
they are to celebrate the liturgy of the hours worthily, without preju
dice to the obligations of clerics mentioned in can. 276 § 2,3° . They 
are also to perform other exercises of piety. 

§ 4. They are to have a special devotion, including the marian rosary, to 
the Virgin Mother of God, the example and protectress of all conse
crated life. 

§ 5. They are faithfully to observe the period of annual retreat. 

SOURCES: § 1: CD 33; PC 2, 5, 6; PO 18; RC 5; VS V; ET 42, 43, 45; MR 16, 
24; LMR II: 1 
§ 2: cc. 125,2° , 595 § 1 ,2° et § 2, 610 § 2; PC 6; PO 18; ET 47, 
48; MF 771; LMR II: 9 
§ 3: cc. 125,2° , 595 § 1,2° , 610 §§ 1 et 3; PC 6; OT 8; DV 25; PO 
18; ES II: 21 ;  SCR Reser. , 17 aug. 1967, 1; VS II; ET 42, 43, 45; 
MR 24; LMR II: 8, 12 
§ 4: c. 125,2° ; LG 65; OT 8; Paulus PP. VI, Exhort. Ap. Signum 
magnum, 13 maii 1967, II (AAS 59 [1967] 471); ET 56, Paulus 
PP. VI, Exhort. Ap. Marialis cultus, 2 feb. 1974, 21 ,  49 (AAS 
66 [1974] 132-133, 158-159); LMR II: 13 
§ 5: cc. 126, 595 § 1, 1 ° ; PO 18; ET 35 

1765 



c. 663 Bk. II. Pt. III. Sect. I. Institutes of Consecrated Life DI MATTIA 

CROSS REFERENCES : cc. 246 § 3, 276 § 2, 3° et 5°, 608, 912, 915, 1331-
1332, 1186 

C O MME NTARY - - - - - -

Giuseppe Di Mattia, ofm. Conv. 

The canon, divided into five paragraphs, proposes the basic and in
dispensable spiritual means to live and grow in the following of Christ. 

In them lies an inexhaustible source by which is illuminated the rea
son of the response to the vocation of consecrated life, and through them 
is reached the necessary light and force for the road to perfection, which 
is certainly arduous and painful, as was the one that Jesus himself trav
eled: "If any man would come after me, let him deny himself and take up 
his cross and follow me" (Mt 16:24; Mk 8 :34; Lk 9 :23). Only in this way will 
be made clear the reality of His word when He announced the lightness of 
his burden and the gentleness of his yoke (Mt 11:30). 

It is the unfathomable logic of opposites , which challenges the per
versity of human reasoning and that is resolved in the splendor of his love 
and his mercy. 

In the canon, the ascetic-legislative purpose is stated in the following 
five sections. 

1. A sage of ancient times affirmed: "the value of life is proportional 
to the degree of contemplation a person experiences." From this angle, for 
the religious, contemplation is the vertex of the consecrated state; in this 
way, it becomes a vital question, the respiration into two lungs that makes 
dynamic his gift to God and to his brothers. It is a submersion in the mys
tery of God, who is Truth and Love; it is an intimate sharing with Him, by 
making one's self a "consort of the divine nature" to the point of being able 
to say with Paul: "it is no longer I who live, but Christ who lives in me" 
(Gal 2:20). 

Therefore, the canon rightfully proposes it as the "first and principal 
duty" of the religious. Lived thus , contemplation becomes a "constant 
union with God in prayer"; therefore, contemplation must consist not only 
in saying prayers, but in "becoming prayer." I would say more still: it is no 
longer a matter of being a religious who prays, but of being a religious
prayer. 

The choice of religious life implies that every religious "must be" a 
contemplative. Likewise, every religious institute, whatever its distin
guishing charism, must be contemplative. For this reason the CIC has 
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wisely eliminated typological classification into contemplative and non
contemplative institutes. 

2. To nourish and strengthen consecrated life more and more in
tensely, the Eucharist-the great mystery of the love of Christ for his 
spouse, the Church-is fundamental and irreplaceable. 

The Eucharist, which is the heart of the Church, must be so in an ex
clusive and very powerful way for the religious, through participation in 
the celebration of the Eucharist, the receiving of the Body and adoration 
of his presence in the sacred Host. 

The constitutions-regarding general considerations-and the regu
lations-regarding specific determinations-must foresee and establish 
the moments in which these acts can be accomplished communally, leav
ing room at the same time for the private initiative of the religious, accord
ing always to his work and mission. 

Evident in this vision is the close interdependence between the pro
posed regulations of § 2 and c. 608, which requires the presence in every 
religious house of at least one oratory "in which the Eucharist is cele
brated and reserved, so that it may truly be the center of the community. " 
It is significant that the chapter dedicated to the establishment and sup
pression of religious houses is opened with this norm. 

Note that the canon, even though it desires the three moments of Eu
charistic life to be lived "each day," does not make it a strict juridical obli
gation, for it says "to the extent possible"; this is especially applied to 
communion. 

Regarding this purpose, one must keep in mind no one, not even a re
ligious, is obligated to receive communion. Freedom of conscience is at 
work in relation to such a sublime act; this freedom must be absolutely re
spected.1 

Likewise, access to 'holy communion' cannot be prohibited (c. 912), 
except pursuant to c. 915, in relation to cc. 1331 and 1332.This canon ex
cludes f rom access the excommunicated, those under interdict after a 
constitutive or declarative decision, and those "who obstinately continue 
in a manifestly grave sin." 

Similarly, in accordance with the Instruction Eucharisticum Myste
rium of the Sacred Congregation for Rites, and the Declaration In cele
bratione missae of the Sacred Congregation for Divine Worship, of 

1. Cf. SCDS, Instr. "Reservata Postquam," December 8, 1938, in X. OCHOA, Leges Ecclesiae 
post Codicem Juris Canonici editae (Rome 1966), vol. 1, no. 1458, pp. 1904-1907 (not 
published in AAS). 
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August 7, 1972, no. 3,2 a religious priest cannot be forced to celebrate 
Mass or prohibited from celebrating it privately. 

3. To acquire the state of contemplation, the first and principal effort 
must be directed at stabilizing the intimate relationship of communion 
with Christ present in the Holy Eucharist. This relationship languishes, 
and ultimately becomes sterile, if the religious does not find necessary as
sistance or the means to maintain and encourage it. 

In §  3, the canon specifically describes some means (reading of Sa
cred Scripture, mental prayer, worthy celebration of the liturgy of hours), 
and others in general terms ("other exercises of piety"). 

The "reading of sacred Scripture" is in itself a force of spiritual eleva
tion, since it is the word of God, which is substantiated in the "Word Incar
nate." It must have the character that the lectio divina has according to 
the originating monastic tradition; namely, it is initially reading and, pro
gressively, it becomes reflection, meditation, assimilation, and mystical el
evation, until it becomes contemplation. The expression "they are to 
devote themselves" (in Latin "vacent") has in its context this richness of 
meaning and potentiality. 

"Meditation, " which is also an element of lectio divina, requires 
"separation" from everything that is external in order to be concentrated 
inside of one's self, thus establishing a direct contact with the Spirit that 
speaks in silence. 

The constitutions must fix the ways and time of fulfilling this, espe
cially communally. If the activities of the apostolate or other commitments 
related to the action of the charism of the institute do not allow uniformity 
of practice, they can and must require it being carried out individually. 

"Celebration of the liturgy of hours" is the ecclesial prayer par excel
lence; it is the same Church and thus it is Christ himself who prays with us 
and in us. This justifies the importance attributed to this prayer; it must be 
done "in accordance with the provisions of their own law," excepting al
ways the obligation for clerics, beginning with the diaconate, pursuant to 
c. 276 § 2, 3°. Based on the provisions of the canon, the constitutions may 
impose the obligation of celebration even on lay faithful, whether in com
mon or in private, in whole or in part. In this last case, the privilege of the 
liturgy of Lauds or Vespers should be granted. 

Regarding "other exercises of piety" recommended by the canon, it 
is necessary to keep in mind the lifestyle, charism, and spirituality of each 
institute, which will order and regulate those exercises through the consti
tutions. Regarding practices of piety and worship, in tune with the eccle
sial tradition, there must be kept in mind the Via Crucis , the novenas of 

2. Cf. , respectively, AAS 59 (1967), pp . 565-566 and 64 (1972), pp . 561-563 (also in EV 2, 
nos. 1293-1367, pp . 1084-1153 and 4, nos. 1742-1748, pp . 1102-1105, respectively). 
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Christmas, the Holy Spirit at Pentecost, the Immaculate Conception, and 
other exercises of piety of special importance in the local Church where 
the religious house is located. 

4. The mystery of Mary, Mother of Christ and Our Mother, partici
pates intimately with and inseparably from the mystery of Christ. The his
tory of our salvation is illuminated and unfolds in the projection of God 
the Father over Mary. 

Logically, the following of Christ is supported also for the religious 
by the following of Mary, a sublime being, the most docile before the Word 
of Christ, her Son, and the most generous in the offering of herself , conse
crated by the betrothal love of the Holy Spirit. With her, the road to perfec
tion that the religious must travel will be quicker and more sure, for she is 
the "example and protectress of all consecrated life." 

In the context of the different assistance that the canon proposes, 
the recommendation of a "special devotion" of filial love and dedication to 
the Virgin Mother of God reaches the nerve of spirituality in religious life. 

In all religious institutes, marian devotion assumes a special charac
teristic and constitutes a precious patrimony. The canon proposes praying 
the rosary-it does not say that it is obligatory daily-in accordance with 
classical ecclesial traditions. This specific mention is meaningful, keeping 
in mind certain current positions against the praying of the rosary. 

Reflection on this section-very incisive both in its content and tech
nically-should be developed in light of Presbyterorum Ordinis 18 and 
cc. 246 § 3, 276 § 2,5° , and 1186. 

5. The provision, concise and imperative, of observing "faithfully the 
period of annual spiritual retreat" is the seal of verification of the spiritual 
road that a religious effectively travels. It is a species of "moral stocktak
ing," which is indispensable periodically if disagreeable surprises are not 
wanted, such as having worked in vain. 

The canon states the principle in a specific way; the constitutions are 
called, with juridical duty, to specify the ways, types of retreat, and dura
tion, keeping in mind the ancientpractice: five days, six, eight ... , without 
excluding the so-called Ignatian month. 

In this context, there must also be included other diverse forms of 
retreats: monthly retreat, spiritual days, solitary days, personal vigils or 
communal prayer vigils-free or required-of long or short duration. Also 
these forms have the same purpose: in silence, in solitude, to enter into 
one's self and "to dialogue" with God and with one's own conscience. 
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In animi erga Deum conversione insistant religiosi, cons
cientiam etiam cotidie examinent et ad paenitentiae sa
cramentum frequenter accedant. 

Religious are earnestly to strive for the conversion of soul to God. They 
are to examine their consciences daily and to approach the sacrament of 
penance frequently. 

SOURCES: cc. 125,1 °, 595 § 1,3° ; PO 18; Paen Ille; SCRSI Deer. Dum ca
nonicarum legum, 8 dee. 1970, 3 (AAS 63 [1971] 318); LMR 
II: 10 

CROSS REFERENCES: c. 630 

COMME NTARY ------

Giuseppe Di Mattia, ofm. Conv. 

Well thought-out, the canon is a sum ma of the prior canon. In effect, 
the first part of the canon encompasses-in the expression "conversion of 
the soul to God"-all the means of a spiritual character mentioned in 
c. 663. The second part, in turn, particularizes the instrument of verifica
tion of one's own road to perfection. 

The conversion of the soul to God has as its foundation the very 
Word of Jesus, when he announced that the kingdom of God is already 
in our midst and it is necessary to "repent, and believe in the Gospel" 
(Mk 1:15). 

"To convert one's self "-understood in i ts  original scriptural
theological meaning-does not come down to a specific moment in life, to 
the act of passing from one way of conduct to another, but it is about the 
stability of orientation, the constant disposition to understanding and to 
will a way whose nourishment is to do the will of the Father in heaven. 
Thus, conversion becomes the landing strip from which to take off, leav
ing behind the mere "exercise of piety" and heading towards "contempla
tion," which transforms consecrated life into living "in heaven" (Phil 3:20). 

Daily examination of conscience and frequent sacramental confes
sion are like "bringing up to date" the "book" of religious life, in which the 
intensity and docility of the response to the vocational gift are verified and 
registered. 

They are converted in this way into a rigorous instrument of ascetic 
practice that puts into practice, annual verification. In specific practice 

1770 



DI MATTIA Tit. IL Ch. IV. The Obligations and Rights of Institutes . . .  c. 664 

they function as a compass on which the orientation of the route is stably 
fixed so as to bring about the "heady 'conversion of the soul to God'." 

The moral-juridical obligation of frequent sacramental confession is 
expressed in general terms-"with frequency," says the canon; all in all, it 
rests on the sensitivity and gentleness of the conscience of the religious, 
for the specific provision for weekly confession has been eliminated 
( cf. c. 595 § 1, 3° C/C/1917), which had later become biweekly.1 The present 
regulation seeks to protect freedom of conscience, even by requiring a reg
ular frequency, whose criterion of reference continues being undoubtedly 
the periodicity of which we spoke a few lines ago. Keeping firm the disposi
tion of c. 630, which obliges superiors to provide suitably in this delicate 
subject, the constitutions can establish the frequency; nevertheless, such 
times must always have a directive character. Superiors may also impose 
the obligation of presenting one's self before a confessor to ask his bless
ing. Respect for freedom of conscience must prevail at any price. 

1. Cf. SCRSI, Dum canonicarum legum, December 8, 1970, in AAS 63 (1971), pp. 318-
319. 
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§ 1. Religiosi in propria domo religiosa habitent vitam 
communem servantes, nee ab ea discedant nisi de li
centia sui Superioris. Si autem agatur de diuturna a 
domo absentia, Superior maior, de consensu sui con
silii atque iusta de causa, sodali concedere potest 
ut extra domum instituti degere possit, non tamen 
ultra annum, nisi causa infirmitatis curandae , ra
tione studiorum aut apostolatus exercendi nomine 
instituti. 

§ 2. Sodalis, qui e domo religiosa illegitime abest cum 
animo sese subducendi a potestate Superiorum, sol
licite ab eisdem quaeratur et adiuvetur ut redeat et 
in sua vocatione perseveret. 

§ 1. Religious are to reside in their own religious house and observe the 
common life and they are not to leave it, except with the permission 
of the Superior. For a lengthy absence from the religious house, the 
major Superior, for a just reason, and with the consent of his or her 
council, can authorise a member to live outside a house of the insti
tute; such an absence is not to exceed one year, unless it be for rea
sons of health, studies or an apostolate to be exercised in the name of 
the institute. 

§ 2. Members who unlawfully absent themselves from a religious house 
with the intention of withdrawing from the authority of Superiors, are 
to be carefully sought out and helped to return and to persevere in 
their vocation. 

SOURCES: § 1: cc. 594 § 1, 606; CAd 15; PC 15; SCR Deer. Religionum 
laicalium, 31 maii 1966, 4 (AAS 59 [1967] 362); ES II: 25 
§ 2: cc. 616 § 1, 644, 645, 2385, 2386, 2389 

CROSS REFERENCES: cc. 90, 127 § 2, 1°, 202, 607-608, 620, 686-693, 
696, 702 § 2, 1341, 1371, 2° 

COMME NTARY ------

Giuseppe Di Mattia, ofm. Conv. 

To correctly interpret and apply this canon, cc. 607 and 608 are basic, 
since they regulate, respectively, the organic structure of the religious in
stitute and the lawful constitution of the religious house where the com
munity lives and works. 
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1. Since common life is an essential element, the obligation for reli
gious to reside in their "own" community is a condition appropriate, natu
ral, and inherent to their incorporation into the institute. It is called their 
"own" house since a religious is placed in it by the regulatory authority of 
the competent superior. Obligatory residence cannot be satisfied by 
merely living together. It is expressed in the communion of aspirations 
and works, thus realizing "fraternal life" ( c. 607 § 2), sung by the psalmist 
(Ps 132) and made happy by the constant presence of the Divine Teacher, 
who has promised it  when two or three are gathered in his Name 
(Mt 18:20). 

Keeping in mind the multiplicity and variety of forms of the aposto
late- which frantic modern life imposes even on the organization of reli
gious institutes-it is evident that the obligation of residency should not 
be made absolute. Otherwise, it would become an irrational vector of in
hibition for activities. On the contrary, it must be applied with flexibility, 
intelligence, and prudence, so that it becomes a fertile instrument of good
ness for the religious, the religious community, and the ecclesiastical and 
civil communities. The possibility of absences-which are skillfully regu
lated by the grant of permission by the superior, who will specify the dura
tion, place, and manner-must be assessed from this perspective. 

When the case occurs of a religious being absent from his own house 
by living almost permanently in another house of the same institute, it 
seems that the norm is not being observed. Among other reasons is the ex
ercise of the pertinent rights and obligations, which thus become uncom
fortable and impractical for the religious in several aspects and for his 
own community. If valid reasons exist that require or impose this "anoma
lous" situation, it seems opportune for the superior-or the superiors, if 
there is concurrence in jurisdictions-to transfer him so that the house in 
which he is living becomes his "own." 

For a "prolonged" absence, a specific rule is foreseen. The canon 
does not specify how long an absence is considered "prolonged, " but it 
fixes a maximum time for such permission. The major superior is the com
petent superior, a concept that, unless otherwise provided by the proper 
law, comprehends all the categories of c. 620. 

It is the task of the constitutions to specify the meaning of a "pro
longed" absence and to establish the local superior's powers on this sub
ject, so that conflicts of competence are avoided. From this point of view, 
the meaning of "prolonged absence" is very relative and elastic in the dif
ferent constitutions; nevertheless, I understand that it cannot be a week or 
a month. Keeping in mind the requirements for granting permission
which we will discuss shortly-as well as that the time has doubled in the 
new regulations in relation to the repealed regulations ( cf. c. 606 § 2 CIC/ 
1917), and the tempering of the motivating cause-no longer does one say 
"gravi et iusta de causa," but "iusta de causa"-it can be maintained that 
a prolonged absence lasts at least a few months. 

1773 



c. 665 Bk . II. Pt. III. Sect. I. Institutes of Consecrated Life DI MATTIA 

The canon establishes that the major superior, according to the fol
lowing conditions (which are required for a valid act), can grant a pro
longed absence: 

a) consent of his council, in whose voting the superior may not take 
part (c. 127 § 2,1° and Responsum of the PCILT); 1 

b) a petition made by the interested religious in which just cause 
should be clearly made out ( c. 90); 

c) the absence must not exceed a year, computed pursuant to the 
norm of law ( c. 202). Granting more than a year is reserved to the Holy 
See. In this case, we are getting close to the institution of exclaustration, 
regulated by cc. 686ff. (see commentary). During the absence, the reli
gious continues to be bound to his own institution for all purposes, both in 
regard to the exercise of rights and the fulfillment of obligations. 

In the case of an absence "for reasons of health, studies or an aposto
late to be exercised in the name of the institute"-this last case must be 
carefully weighed-if the consent of the council is obtained, the absence 
can be more than a year, suiting it to whatever the situation may be, just 
cause being inherent in the act itself. 

These requirements must be met for granting a prolonged absence. 
Denying permission remains exclusively within the conscience and pru
dence of the major superior, if he weighs and considers the reason insuffi
cient or unjust. Likewise, he must refuse permission if the council 
expresses a negative opinion. 

A prolonged absence requested and granted for discontinuous peri
ods may be considered, as long as previously mentioned requirements are 
respected. However, such a concession may create complications and ar
tifices in its realization: computation of time, uninterrupted validity of the 
just cause, upsetting the proper house, etc. 

Regarding the innovations introduced by the current legislation, it is 
necessary to mention the Rescript of the.Secretariat of State, Cum admo
tae2 and theDecree of the Sacred Congregation for Religious and Secular 
Insitutes, Religion um laicalium, 3 which repealed the cited canon of the 
C/C/1917. 

2. An act of a religious who is absent from his own house contrary to 
the above-commented requirements, "with the intention of withdrawing 
from the authority of superiors," in an attempt to "regain" his own free
dom, is undoubtedly an act of a religious in crisis, unless it is a matter of a 
person who is the victim of psychological or hysterical disturbances. 

1. Cf. AAS 77 (1985), p. 771. 
2. November 6, 1964, AAS 59 (1967), pp. 374-378. 
3. May 31, 1967, in EV II, nos. 335-349, pp. 366-371. 
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Whatever the reasons, it is something that we cannot treat here; for 
the rest, they are easily intuited and even evident. Among others, the lack 
or tepidness of a constant dialogue with the Holy Spirit in contemplation, 
prayer, and continuous self-verification stands out. In any case, such an 
act is an inappropriate way to resolve a crisis. 

Faced with this situation, the canon expresses the intense force of 
pastoral care and paternal solicitude, when it provides that "they are to be 
carefully sought out and helped to return and to persevere in their voca
tion" by their superiors. It is the evangelical yearning of the good shepherd 
that searches for the stray sheep and the intense anguish of a father who 
awaits the return of his prodigal son (Lk 15: 1-32). In this post-conciliar cli
mate, in which the current legislation is encouraging, is understood the 
repeal of the figure of the apostate and fugitive religious and the corre
sponding penalties provided in cc. 644, 645, and 2385 of the CIC/1917. 

So that the religious rediscovers the beauty and richness of the gift 
of his own vocation, besides the mentioned action, strenuous means can 
and should be taken, in accordance with the criterion provided by 
c. 1341-although in this canon other juridical figures were envisioned: 
fraternal correction, rebuke, and finally, a penalty, such as that provided 
by C. 1371, 2°. 

If this rescue effort is not successful and the absence stubbornly per
sists beyond six months, expulsion from the institute can be commenced 
pursuant to c. 696, which explicitly includes an unlawful absence of more 
than six months among the "grave, external, imputable, and juridically 
proven" causes for expulsion. Another possibility is to commence-after 
having suggested voluntary exclaustration-imposed exclaustration 
(cf. c. 686 §§ 1 and 3) since unlawful absence, as we have described above, 
is one of the grave causes that permits this kind of decision. 

In both cases, the clause-mentioned in this canon and in c. 702 § 2-
of preserving, and therefore of observing, equity and charity, is in effect. 
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In usu mediorum communicationis socialis servetur ne
cessaria discretio atque vitentur quae sunt vocationi 
propriae nociva et castitati personae consecratae pericu
losa. 

In using the means of social communication, a necessary discretion is to 
be observed. Members are to avoid whatever is harmful to their vocation 
and dangerous to the chastity of a consecrated person. 

SOURCES: SCS Notif ,  10 iul. 1957; SCR Litt. circ., 6 aug. 1957; IM 9, 10; 
SCS Instr., 15 iul. 1964; PC 12; ES I: 25 § 2a, b; PCSCM Instr. 
Communio et  progressio, 21 maii 1971, 64-70 (AAS 63 
[1971] 617-620); ET 46; LMR II: 14 

CROSS REFERENCES: cc. 598 § 1, 607, 662-664, 822-832 

COMME NTARY ------

Giuseppe Di Mattia, ofm. Conv. 

This regulation is so clear that any commentary could be easily su
perfluous. Nevertheless, some thoughts may be of use. 

The expression "means of communication" includes any "instru
ment" that places the religious in contact with the external world, such as 
books, newspapers, magazines, telephone, radio, and audiovisual media. 
The society of our times, frenetic and materialistic, lives with and by 
means of social communication; thus it has been said with penetrating in
sight that our world has become a "global village." 

Conscious of the extraordinary importance of mass media, Vatican 
Council II devoted the .Decree Inter Mirifica to it. This Decree, in its in
troduction, exalts these "marvelous technical inventions," and acknowl
edged, "if these media are properly used they can be of considerable 
benefit to mankind" (IM 2). 

The CIC is thematically concerned with mass media in book III ("The 
Teaching Office of the Church"), title IV ("The Means of Social Communi
cation and books in Particular"), cc. 822-832. 

The interventions of the Magisterium have taken notice of the grow
ing technical perfection of these means of communication, and have reaf
firmed their irreplaceable function "of easy communication of all kinds of 
news, of ideas and orientations,"  such that they "can reach and influence 
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not merely single individuals but the very masses and even the whole of 
human society" (IM 1). 

The objective acknowledgment of the prestige and value of mass 
media cannot make us close our eyes to the incalculable moral, spiritual, 
educational, and social damage that they can cause: " [the Church] grieves 
with a mother's sorrow at the harm all too often inflicted on society by 
their misuse" (IM 2). 

The motherly grief of the Church, stimulated by this extremely deli
cate set of problems is more vigilant and stronger for the religious; it is a 
matter of ensuring that the precious treasure of the consecrated life in the 
following of Christ-expressed, according to the different manners of the 
proper law, by separation from the world ( cc. 598 § 1 and 607)-does not 
go up in smoke, whether in the life of the individual religious or in the 
community itself. 

Nevertheless, individual religious and religious communities must 
use the means of social communication because, although they are not of 
the world, they live in the world. Thus, the canon, insists that they be used 
with extreme caution and prudence: "a necessary discretion is to be ob
served." It is necessary to avoid their entrance into the most intimate cor
ners of the religious life of the individual or community to constitute 
habitual company from morning till night. A member should not be per
mitted many radios and televisions, especially if they are for personal use 
in his own cell, nor should these things become the meeting point for the 
community, suffocating and extinguishing the colloquy of the fraternal 
life. Otherwise, the religious status is ruined because then, not only is one 
in the world, one becomes completely of the world. The habitus of conse
crated life will fall by the wayside and all the means of sanctification that 
the immediately prior canons propose will become useless (see cc. 662-
664 and their commentaries). 

Particularly severe vigilance must be maintained regarding use of the 
television. Everyone is aware-at least from the debates and controver
sies found in the press-of the extremely vulgar degradation to which 
television can sink. In light of this deleterious reality, the warning of the 
CIC must be rigorously interpreted and applied, when it provides that 
"members are to avoid whatever is harmful to their vocation and danger
ous to the chastity of a consecrated person." 

The best way to conclude these thoughts is by citing the paternal call 
of John Paul II, directed to all men of good will, but more important to a 
religious because he is more in jeopardy. Commenting on the Apostles' re
quest of Jesus-"Lord, teach us to pray" (Lk 11:1), which he considers 
"one of the deepest needs of the human heart , "  he affirms: "To tell the 
truth, today's world does not make much room for that need. The hectic 
pace of daily activity, combined with the noisy and often frivolous inva-
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siveness of the means of communication, is certainly not something con
ducive to the interior recollection required for prayer."1 

So that the "spirit of prayer" is not extinguished, it is necessary to 
meditate on and welcome the juridical mandate of the canon, given life by 
the pastoral solicitude of the Pontiff. 

1. Cf. L'Osservatore Romano, September 16, 1992, p. 1 .  
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Tit. IL Ch. IV. The Obligations and Rights of Institutes . . .  c. 667 

§ 1.  In omnibus domibus clausura indoli et missioni insti
tuti accommodata servetur secundum determinatio
nes proprii iuris, aliqua parte domus religiosae solis 
sodalibus semper reservata. 

§ 2.  Strictior disciplina clausurae in monasteriis ad 
vitam contemplativam ordinatis servanda est. 

§ 3. Monasteria monialium, quae integre ad vitam 
contemplativam ordinantur, clausuram papalem,  
iuxta normas scilicet ab Apostolica Sede datas, 
observare debent. Cetera monialium monasteria 
clausuram propriae indoli accommodatam et in cons
titutionibus definitam servent. 

§ 4. Episcopus dioecesanus facultatem habet ingre
diendi, iusta de causa, intra clausuram monasterio
rum monialium, quae sita sunt in sua dioecesi, atque 
permittendi, gravi de causa et assentiente Antistita, 
ut alii in clausuram admittantur, ac moniales ex ipsa 
egrediantur ad tempus vere necessarium. 

§ 1. In accordance with the institute's own law, there is to be in all houses 
an enclosure appropriate to the character and mission of the insti
tute. Some part of the house is always to be reserved to the members 
alone. 

§ 2. A stricter discipline of enclosure is to be observed in monasteries 
which are devoted to the contemplative life. 

§ 3. Monasteries of nuns who are wholly devoted to the contemplative life 
must observe Papal enclosure, that is, in accordance with the norms 
given by the Apostolic See. Other monasteries of nuns are to observe 
an enclosure which is appropriate to their nature and is defined in the 
constitutions. 

§ 4. The diocesan bishop has the faculty of entering, for a just reason, the 
enclosure of nuns, whose monasteries are situated in his diocese. For 
a grave reason and with the assent of the Abbess, he can permit oth
ers to be admitted to the enclosure and permit the nuns to leave the 
enclosure for whatever time is necessary. 

SOURCES: § 1: c. 604 § §  1 et 2; SCR Reser. , 17 aug. 1967, 3; ET 46 
§ 2: cc. 597-599; PC 16; ES II: 30; VS VII: 1, 2 
§ 3: cc. 597 § 1, 600-603; CodCom Resp. III, 1 mar. 1921 (AAS 
13 [1921] 177); SCR Instr. Nuper edito, 6 feb. 1924 (AAS 16 
[1924] 96-101); SCR Instr. Inter cetera, 25 mar. 1956 (AAS 48 
[1956] 512-526); SpC IV; SCR Instr. Inter praeclara, 23 nov. 
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1950, I-XVI (AAS 43 [1951] 37-41); PC 7, 16; ES II: 30-32; VS 
VII: 1-17 
§ 4: cc. 600,1 ° et 4°, 601; PM 34; SCRSI Deel., 2 ian. 1970 

CROSS REFERENCES: cc. 6 § 1, 2° et 3°, 17, 90, 127, 220, 607 § 3 

C O MME NTARY ------

Giuseppe Di Mattia, ofm. Conv. 

1. The canon regulates in four paragraphs the institution of cloister, 
an ancient tradition. Since its content is essential, cloister is required for 
every coexistence, beginning with familiar coexistence. It is framed within 
the fundamental right to privacy, recognized nowadays by the current leg
islation of c. 220 not only for individuals, but also for communities and/or 
coexistences as such and, therefore, in relation to their own beings and to 
their work in the context of their own living accommodations and in the 
exterior. 

In the religious houses, cloister-understood as the prohibition for 
religious of going outside the house and the entrance of strangers into the 
house-assumes the value of a characteristic element of consecrated life, 
on application of c. 607 § 3, which situates it as a fundamental element of 
separation from the world. On the other hand, it must be pointed out that 
the present legislation-by welcoming the conciliar aggionamento 
through a diligent effort of revision-has modeled the institution of clois
ter in a manner more flexible and suitable to the requirement of today's so
cial and apostolic life. In the new legislation, the initiative of the proper 
law prevails, which states criteria and modalities according to the spirit 
and ends of the religious institute. In this way, many complicated and 
cumbersome aspects have disappeared, as well as the penalties estab
lished by cc. 597 and 2342 of the CIC/1917.1 

2. Paragraph 1 establishes the principle of necessity for cloister in 
every religious house; this cloister is classified by doctrine as common 
and includes a dual figure: general cloister and special cloister. General 
cloister must be "adapted to the character and mission of the institute"; 
consequently, it is the task of the constitutions to relegate it to the mem
bers and to specify the contexts and modalities. This does not exclude the 
possibility of access and presence, in certain environments or areas of the 
religious house, of persons of different sex, by adopting wise and rigorous 
precautions. 

1. For a historical investigation on the evolution of the prior legislation, one should take 
the following documents into consideraton: Ap. Const. SPC; Deer. PC 16; mp ES, II, 30-32; 
Deel. Clausuram papalem, in AAS 62 (1970), pp. 548-549; Instr. VS. The normative criteria of 
the Instr. Verbi Sponsa of May 13, 1999 now must also be taken into account. 
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The common particular cloister specifically imposes that "some part 
of the house is always to be reserved to the members alone." The rationale 
for the norm is evident: to offer the religious the silence, solitude, and the 
indispensable withdrawal to be introduced into the dynamic of his own 
life of contemplation, which makes possible an efficacious and exterior 
apostolic act. 

3. By the context of the canon, it is evident that § 2 refers to monas
teries of contemplative life for men. For these, the norm logically envi
sions that there be established and observed a stricter cloister (strictior), 
both regarding exit from the house by the religious and entrance of third 
persons into the house or to the delimitation of accessible environments 
free from cloister. The specific regulation is entrusted to the proper law 
and must be made in conformance with the spirit of the current canonical 
legislation, which has become more reasonable and respectful of the dig
nity of the human person. Finally, since there are monasteries devoted 
strictly and entirely to contemplative life, and monasteries that allow a 
certain external activity of apostolate, it is obvious that the regulation of 
the discipline of cloister must correspond to the kind of life proper to 
each monastery. 

4. Paragraph 3 encompasses two particularly delicate juridical fig
ures, which justifies the controversial wording of the norm: strictly con
templative monasteries f or women, and those which combine 
contemplation with action. 

a) Regarding the first category, this paragraph preserves the term 
"papal enclosure" ( emphasis added) and its content, as stipulated by the 
Holy See. When the Code was promulgated, the Instruction Venite sear
sum was in force. The indications of the Instruction Verbi Sponsa of 
May 13, 1999, however, should currently be followed with respect to papal 
enclosure. 

b) Ref erring to the second classification, a more rigorous discipline 
of cloister must be invoked whose ulterior determination is entrusted by 
the canonical norm-very wisely-to the constitutions; a special and pru
dent directive is indicated: the nature itself of the monastery. 

5. The normative content of § 4 practically repeats the innovative 
provisions of Pastorale Munus 34, which repealed cc. 600 and 601 of the 
CIC/1917 and attributed special faculties to the diocesan bishop; these 
faculties are regulated from a dual perspective: personal and in relation to 
third parties. 

Ref erring to his person, the bishop has the faculty of entering the 
monasteries for women situated in his diocese when just cause requires, 
the assessment of which is clearly left to his own good judgment. 

Referring to another kind of faculty, he may permit others-men or 
women, cleric, religious or lay-to be admitted into the cloister, and the 
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nuns to leave, on the condition that there be a grave cause as well as a just 
cause-every ecclesiastical act must always have the support of a rational 
motive ( cf. c. 90)-and with the consent of the abbess of the monastery. It 
is clear, therefore, that dispensation, which suspends the discipline of 
cloister, is lawful when these three elements are present: authorization of 
the diocesan bishop, consent of the abbess, and grave and just cause. Oth
erwise, entrance and exit are unlawful and violate an especially protected 
law. On the other hand, remaining outside cloister is permitted for nuns 
"for whatever time is necessary," which must be considered with reason
able flexibility. 

Regarding the need to have the consent of the abbess, it must be 
stated that this is not required in Pastorale Munus; it was introduced into 
the final draft of the canon. It also should be noted that the requirement 
of consent must be interpreted and applied in accordance with c. 127. 

The following question is posed here: who in fact grants permission 
to enter or leave? In light of c. 17, the logical interpretation of the legisla
tive text leads one to affirm that it is the bishop, of whom the text says 
that " [he] has the faculty ... of permitting ... "; The other two requirements, 
especially consent, have to be considered as hindering the granting of 
permission. On the other hand-here the shadow of papal cloister is pro
jected-he is the ex-officio guardian of cloister. The consent of the abbess 
has internal effects and governs the movement ab intra and extra in the 
execution of permission. 

Everyone, of every social category and class, ecclesiastical or civil, is 
obliged to observe this norm: therefore, the privileges that c. 600, 3° of the 
CJC/1917 recognized for Cardinals and Heads of State with their entou
rage have disappeared. 

The discourse is totally different when it is a matter of entering and 
leaving made necessary by demands of the physical and spiritual lives of 
the nuns, maintenance to be done on the buildings, or technical services. 
It is not necessary, nor would it be justified in practice, to specify instance 
by instance the above-described elements; they are intrinsic to the occur
rence of such needs and the intervention of the superior of the monastery 
is more than sufficient who will follow-personally or though another per
son-the progress of the activities. Thus, the following conduct is lawful 
without of the mentioned formalities: entrance of a confessor, health per
sonnel ( doctors and other personnel), technicians, workmen and the like. 
Nuns may leave for medical appointments, hospital stays, civil voting, and 
similar matters. This interpretation is based on the very significant silence 
of the last legislator, in contrast to what occurred in the previous legisla
tion, which explicitly took into consideration those cases mentioned in 
c. 600, 4° CJC/1917. In any case, as stated above, one should now recur to 
the norms regarding papal enclosure as established by the. Instruction 
Verbi Sponsa. 
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668 

Tit. IL Ch. IV. The Obligations and Rights of Institutes . . .  c. 668 

§ 1. Sodales ante primam professionem suorum bonorum 
administrationem cedant cui maluerint et, nisi cons
titutiones aliud ferant, de eorum usu et usufructu 
libere disponant. Testamentum autem, quod etiam in 
iure civili sit validum, saltem ante professionem per
petuam condant. 

§ 2.  Ad has dispositiones iusta de causa mutandas et ad 
quemlibet actum ponendum circa bona temporalia, 
licentia Superioris competentis ad normam iuris pro
prii indigent. 

§ 3. Quidquid religiosus propria acquirit industria vel ra
tione instituti, acquirit instituto. Quae e ratione 
pensionis, subventionis vel assecurationis quoquo 
modo obveniunt, instituto acquiruntur, nisi aliud 
iure proprio statuatur. 

§ 4. Qui ex instituti natura plene bonis suis renuntiare 
debet, illam renuntiationem, forma, quantum fieri 
potest, etiam iure civili valida, ante professionem 
perpetuam faciat a die emissae professionis valitu
ram. Idem faciat professus a votis perpetuis, qui ad 
normam iuris proprii bonis suis pro parte vel totali
ter de licentia supremi Moderatoris renuntiare velit. 

§ 5.  Professus, qui ob instituti naturam plene bonis suis 
renuntiaverit, capacitatem acquirendi et possidendi 
amittit, ideoque actus voto paupertatis contrarios 
invalide ponit. Quae autem ei post renuntiationem 
obveniunt, instituto cedunt ad normam iuris proprii. 

§ 1. Before their first profession, members are to cede the administration 
of their goods to whomsoever they wish and, unless the constitutions 
provide otherwise, they are freely to make dispositions concerning 
the use and enjoyment of their goods. At least before perpetual pro
fession they are to make a will which is valid also in civil law. 

§ 2. To change these dispositions for a just reason, and to take any action 
concerning temporal goods, there is required the permission of the 
Superior who is competent in accordance with the institute's own 
law. 

§ 3. Whatever a religious acquires by personal labour, or on behalf of the 
institute, belongs to the institute. Whatever comes to a religious in 
any way through pension, grant or insurance also passes to the insti
tute, unless the institute's own law decrees otherwise. 

§ 4. When the nature of an institute requires members to renounce their 
goods totally, this renunciation is to be made before perpetual prof es-
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sion and, as far as possible, in a form that is valid also in civil law; it 
shall come into effect from the day of profession. The same proce
dure is to be followed by a perpetually professed religious who, in ac
cordance with the norms of the institute's own law and with the 
permission of the Supreme Moderator, wishes to renounce goods in 
whole or in part. 

§ 5. Professed religious who, because of the nature of their institute, to
tally renounce their goods, lose the capacity to acquire and possess 
goods; actions of theirs contrary to the vow of poverty are, therefore, 
invalid. Whatever they acquire after renunciation belongs to the insti
tute in accordance with the institute's own law. 

SOURCES: § 1: cc. 569 §§ 1 et 3, 580 § l; CodCom Resp. 9, 16 oct. 1919 
(AAS 11 [1919] 478); SCR Resp., 26 mar. 1957; SCR Resp., 
1 mar. 1958; AIE 6 
§ 2: cc. 580 § 3, 583,2° ; CAd 17; SCR Deer. Religionum laica
lium, 31 maii 1966, 6 (AAS 59 [1967] 363); SCRSI Deer. Cum 
superiores generales, 27 nov. 1969 (AAS 61 [1969] 738-739) 
§ 3: cc 580 § §  1 et 2, 582, 594 § 2; SCR Resp., 16 mar. 1922 
(AAS 14 [1922] 196-197); PC 13; ES II: 23; ET 21 
§ 4: c. 581; CAd 16; ES II: 24; SCR Deer. Religionum laica
lium, 31 maii 1966, 6 (AAS 59 [1967] 363) 
§ 5: cc. 579, 582,1 ° 

CROSS REFERENCES: cc. 600, 653 § 2, 654, 670, 1192 § 2 

C O MME NTARY ------

Giuseppe Di Mattia, ofm. Conv. 

The regulations of this canon, grouped in five paragraphs, depend di
rectly on c. 600, since it traces the specific lines that frame the different 
ways of observing the vow of poverty in its diverse aspects and practical 
exigencies. 

Although its structure is radically based on the regulations of the 
CIC/1917 (cc. 569, 583, and 594), in the CIC they are profoundly modified 
and formed by the ferment of conciliar ecclesiology and spirituality. This 
explains the sharp resistance and lively debates during the drafting of the 
canon, especially in reference to § § 4 and 5. It was a matter of providing 
transparent regulation to a delicate subject, since every patrimonial juridi
cal act carried out in the canonical system necessarily projects its reflec
tions-that is, it is relevant in the legal system of the civil jurisdiction in 
which it occurs. This has only been noticed and expressly mentioned for 
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the cases envisioned in § § 1 and 4. Nevertheless, to avoid disagreeable and 
tiresome controversies, prudence counsels performing all the acts dis
cussed about in the canon with the solemnities established in civil law, so 
they are simultaneously valid in both systems. Consider, for example, the 
documents regarding the use and usufruct of the goods mentioned in the 
first part of § 1 .  

1 .  Paragraph 1 contemplates two very different juridical figures. The 
first is an act inter vivas, temporary ( disposition of the proceeds of patri
monial goods); the second is an act mortis causa (testament); from the 
technical systematic point of view, logic would have situated them in two 
paragraphs, as c. 569 CJC/1917 had done. 

a) In the first part, the novice takes action immediately before tak
ing temporary vows, when he has already been lawfully admitted to reli
gious profession ( c. 653 § 2). So that the observance of the vow of poverty 
effectively reaches its spiritual and material ends, as provided by c. 600, it 
forms an essential part of its specific structure that the religious separate 
himself from the goods that he owns, and that he not personally concern 
himself with their management or their proceeds. Consequently, the canon 
requires him, before taking vows, to cede the administration of his goods 
and freely provide for the disposition of their proceeds, by determining 
their use and usufruct through a document valid in canon and civil law. 
There is a limitation on the adverb "freely," in the clause "unless the con
stitutions provide otherwise." The imposition of the alternative could be 
disrespectful of the freedom of one who has decided to leave everything 
to become devoted to consecrated life; on the other hand, it could turn out 
hardly coherent, and would give a bad image of the religious institute, es
pecially if the profits must be turned over to the institute itself. 

b) The second part of the paragraph states that a will must be made 
out and adds the wise provision that it be "valid also in civil law." 

It is not obligatory that drafting of the will take place before prof es
sion of temporary vows; in any case, it must be made "at least before per
petual profession." The solemnities that must be observed will be those of 
the place where the document is drafted. This can generally take two 
forms: holographic or notarial, which in turn can be public or private, save 
the specific provisions of each juridical system (cf., for example, Italian 
Civil Code, arts. 601ff). 

It is clear that the will has its reason for being in the case that the 
novice or professed owns personal or real property at that moment; other
wise it does not make any difference and, from the juridical point of view, 
it has no effect. When, later, he becomes the owner of some property, then 
will be the time to make a disposition mortis causa in conformance with 
the typology of religious profession and provisions of the common law 
and those of the institute's own law. 
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2. The normative content of § 2 is a logical consequence of the provi
sions of the previous paragraph. In effect , nothing under the sun is im
mune to change. Unforeseeable and unthinkable situations can always 
occur. Serious and inescapable reasons, due to the religious himself or to 
outside factors , can make it morally necessary to modify acts already 
completed and to require new administrative interventions. The legislator 
has wisely kept this possibility in mind and allows those modifications , 
but always inspired by the spirit of poverty. Precisely for this last case, the 
moral and juridical obligation to obtain the permission of the competent 
superior according to the norm of the proper law is justified. 

Since these two sections are closely tied to each other, to the point 
that one is derived from the other, from the technical juridical point of 
view, it is logical to think that the decisions to be made and the acts of ad
ministration are regulated by the same criteria that § 1 proposes: freedom 
unless otherwise stated in the constitutions. Finally, in observance of the 
norm, the superior, once the existence of just cause is verified-which is 
expressly required-cannot nor should refuse authorization to proceed 
according to the exigencies of the case. To deny it under the rationale that 
it was the result of excessive zeal or precipitous judgment would cause 
damage to the religious, to third parties, and to the institute. 

3. Paragraph 3 is framed within the structural dynamic of the social 
state. It delineates two figures of religious: the religious in full exercise of 
his work, and the religious in the "passive class" of situation. The first re
ceives rewards , salaries , or stipends for his work; the second receives 
pensions, insurance, subsidies for sickness, disabilities, old age, or for any 
other kind of entitlement. In these cases, the ancient monastic principle 
rules: "quidquid monachus acquirit pro monasterio acquirit," which is 
inherent in the nature of the relationship between the religious and the in
stitute that has to be established with profession, the religious has been 
incorporated into the institute and is an integral part of it; therefore , he 
has a right to receive from the institute all that refers to his material or 
spiritual needs ( cc. 654 and 670). Similarly, he is obliged to give to the in
stitute the fruit of his labor and undertakings accomplished inside or out
side the institute. This is a strict duty of justice. 

Regarding the second kind of income , the canon adds: "unless the in
stitute's own law decrees otherwise," that is to say, unless a different dis
position is allowed. It does not seem to exclude personal utilization , 
carried out in different ways, including its consumption and or its accu
mulation in bank accounts or in private investments. This is a prescription 
that causes some confusion. Although it deals with a vow of poverty 
whose systematization must be sufficiently flexible, it can be dangerous, 
and a source of imbalance in the relational and communal context among 
the religious themselves. This can easily cause division in the life of the 
community and even extinguish the spirit of fraternal life. Unfortunately, 
this is the reality, and it must not be hidden by a hypocritical reserve. The 
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constitutions must be extremely cautious and wise when establishing 
norms on this subject. 

4. Formally eliminated from the canons regarding consecrated life is 
the class of "solemn vow"-because of which it is perhaps superfluous to 
have been mentioned in c. 1192 § 2-it nevertheless appears in the sub
stance of their content in regard to the particular law of some institutes 
and by reintroducing the regulations of c. 581 CJC/1917. 

In effect, § 4 takes into consideration the radical renunciation of 
goods, obligatory or voluntary. Obligatory renunciation is envisioned for 
religious institutes that require it as a structural element of their condi
tion of life; it must be made before perpetual profession so that it takes ef
fect from the day of taking vows, with an act inter vivas, valid for civil 
purposes if possible ("quantum fieri potest"). Looking at the reality of 
things, the clause "quantium fieri po test" seems unsuitable. The objec
tively correct thing would have been to require the efficacy of the act in 
both legal systems, as c. 581 § 2 CJC/1917 did with a peremptory and plain 
formulation. 

The same act of total separation and rejection of temporal goods was 
favorably received by the last legislator, as provided in the second part of 
the paragraph: the case of voluntary radical renunciation. It can be done 
as long as it is in the particular law of which the general superior ap
proves, and it is in accord with the formal provisions of the canon and 
civil law. Renunciation can be extended to all the goods that the religious 
owns at that time or only to a part of them. 

5. With respect to obligatory renunciations, § 5 intervenes with a rig
orous statement; a religious loses the capacity to deal with property, that 
is, he loses the capacity to acquire and to possess, with the consequence 
that every act contrary to the vow of poverty is invalid. 

In this regard, it is indispensable to specify that the nullity of the acts 
pertains only to the juridical sphere of canon law, for the right to property 
is among the fundamental rights of the human person and is, as such, in
alienable and cannot be renounced. It must be clear that the renunciation 
desired by the CIC in tune with the particular law is directed only at the 
goods that are presently the property of the religious; it is not a renuncia
tion of the right to property. These are two manifestly different juridical 
figures. 

In the context of canon law, the final provision of the paragraph is 
clearly correct: "whatever they acquire after renunciation belongs to [in 
Latin cedunt] the institute in accordance with the institute's own law." But 
it is also correct and essential that the religious realize the act of transfer
ence of goods to the institute if it is desired that they remain in the name 
of the institute and that it become the lawful owner. 
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In contrast, the juridical condition of the religious who freely re
nounces is different. He does not radically lose the capacity to deal with 
property; he can radically renounce only a part of his patrimony, retaining 
title to the other part. Consequently, the acts of acquisition and possession 
are not invalid, neither for canonical purposes nor for civil purposes. Like
wise, goods he subsequently acquires are not attributed to the institute, 
but they remain in his patrimonial estate, unless he directs otherwise. 

This is what can be concluded in light of the letter and spirit of the 
norm, analyzed in the systematic context of its formulation. Can the con
stitutions expressly prohibit voluntary radical renunciation of goods? It 
seems that one can respond affirmatively, especially in institutes that reg
ulate the exercise of the vow of poverty with notable flexibility, so that 
precarious situations are avoided in the future. The CIC allows it, but it 
does not impose a provision on the constitutions. In any case, times and 
manners can be prescribed with particular rigor. 
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Tit. IL Ch. IV. The Obligations and Rights of Institutes . . .  c. 669 

§ 1 . Religiosi habitum instituti deferant, ad normam iuris 
proprii confectum, in signum suae consecrationis et 
in testimonium paupertatis. 

§ 2 .  Religiosi clerici instituti, quod proprium non habet 
habitum, vestem clericalem ad normam can. 284 as
sumant. 

§ 1. As a sign of their consecration and as a witness to poverty, religious 
are to wear the dress of their institute determined in accordance with 
the institute's own law. 

§ 2. Clerical religious of an institute which does not have a special habit 
are to wear clerical dress in accordance with can. 284. 

SOURCES: § 1: c. 596; SCR Notif , 6 feb. 1965; PC 17; SCR Reser., 17 aug. 
1967, 2; SCRSI Normae, 8 iun. 1970; ET 22; SC RSI Notif,  25 
feb. 1972; SCRSI Notif , mar. 1974; SCRSI Resp., 5 dee. 1974; 
SCRSI Notif ,  12 nov. 1976; SCEP Litt. circ. , 25 ian. 1977; 
SCRSI Let., 4 mar. 1977 
§ 2: cc. 136 § 1, 188 ,7° , 2379; SCRSI Notif 25 feb. 1972; 
SCRSI Notif mar. 1974; SCB Litt. circ., 27 ian. 1976; SCRSI 
Notif 12 nov. 1976 

CROSS REFERENCES: c. 284 

COMME NTARY ------

Giuseppe Di Mattia, ofm. Conv. 

The first and immediate reflection upon reading this canon is of a 
general character: that every institute can have, but not necessarily must 
have, its own habit that distinguishes it, together with other signifying ele
ments, from the other institutes. 

When the institute has its own habit-whose form, color and charac
teristic features should be described with precision by the constitutions
pursuant to § 1, its members are obliged to wear it, respecting the differ
ent provisions regarding its use (within or without the religious house) 
given by the institute, by the common law and by the Bishops' confer
ences, together with lawful local customs. 

When the institute does not have its own habit, in virtue of § 2, cleri
cal religious should adopt the clerical habit according to the norm of 
c. 284, to which the mentioned paragraph explicitly refers. Non-clerical re-
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ligious will dress according to the uses and customs of the place where 
they live, attentive to decorous considerations, dignified but modest. 

The habit, in itself and in its social context, assumes a fundamental 
value; the legislator emphasizes this when he affirms that it is a sign of 
consecration and a testimony to the poverty of the religious. It is a sign 
that distinguishes and separates the religious from the environment in 
which he lives and works, even being within it. It exalts the internal char
acter of the spirit facing the dissipation and bewilderment of the modern 
world; and announces the eschatological end of religious life, namely, to 
prepare the coming of the kingdom of Christ. 

Unfortunately, the provision of wearing the clerical or religious habit 
has become quite a critical problem because of the arbitrary concessions, 
sometimes overly bold, regarding those which the competent authority 
has already made. Futile reasons and ambiguous justifications, stemming 
from the secularized context of present society, tend to empty the habit of 
its intrinsic value. It is an indirect and deplorable way of entering the 
world again. It is necessary, therefore, to restore it fully to its genuine 
power as a sign that announces and gives testimony to the following of 
Christ. 
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Tit. IL Ch. IV. The Obligations and Rights of Institutes . . .  c. 670 

Institutum debet sodalibus suppeditare omnia quae ad 
normam constitutionum necessaria sunt ad suae vocatio
nis finem assequendum. 

The institute must supply the members with everything that, in accor
dance with the constitutions, is necessary to fulfil the purpose of their vo
cation. 

SOURCES: LG 43; PC 18; ET 26 

CROSS REFERENCES: cc. 618, 619, 659ff 

C OMME NTARY 

Giuseppe Di Mattia, ofm. Conv. 

The lectura textus allows two assessments of the canon, clearly anti
thetical. From a certain perspective, it could be considered a superfluous 
canon, which regulates subjects inherent to the relationship between the 
institute and the religious stemming from profession, and which are al
ready made explicit in opportune sectors of the legislation. From another 
perspective, it is a canon that gathers together, as a summa, all the provi
sions of the regulations regarding consecrated life in this respect, and 
which is placed here by the logic of the canonical system. 

The text of the canon, which should be read from this second per
spective, moves-in its concise formulation-within the class of duty
rights, according to the reciprocity between the institute and the religious. 
To the variety and multiplicity of the duties of the religious in the spiritual 
and material plane corresponds the right of the institute to require their 
fulfillment. Likewise, to the duty of the institute to take part in all the spir
itual and temporal needs of the religious corresponds the right of the reli
gious to seek-a term that should be taken in its juridical meaning-their 
fulfillment. This is what is concluded from the text and the normative con
text of the canon; the content of the requirements is evidenced expressly 
by the expression "supply the members with everything that, in accor
dance with the constitutions, is necessary to fulfill the purpose of their vo
cation." Here it urges to specify the limits of the moral and juridical 
requirements of the religious, sanctioned by two conditions: namely, that 
the petitions of the religious and their response of the institute conform 
with the dictates of the constitutions, and as such, directed only and ex
clusively to the reaching of the end of their vocation. Otherwise, the peti-
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tion constitutes something unlawful and inappropriate, and the institute 
cannot and should not respond affirmatively. 

The CIC charges the institute with this duty; it is obvious that it 
should be put into action by the superiors, from the supreme to the local 
superior, upon whom is placed-personally or collectively-the responsi
bility of observing the discipline and obtaining the ends of the institute 
through the joint action of its members. 

In spite of the rubric of the chapter's being entitled "The obligations 
and rights of institutes and of their members,"  it must be stated that only 
this canon speaks of a right of the religious; all the others speak of the ful
fillment of the duties of the religious in the personal and institutional 
sphere. Assessed as a summa, it is appropriate in the general context of 
the rubric, and it recapitulates all the rights. 

This is not the place to make a list of the rights that the religious 
holds; reference is made to appropriate sections. By way of example, they 
can be stated as the right to permanent formation, respect for their own 
human personality, and fraternal aid in every eventuality of physical or re
ligious life (cc. 659ff, 618 and 619). 
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Tit. IL Ch. IV. The Obligations and Rights of Institutes . . .  c. 671 

Religiosus munera et officia extra proprium institutum 
ne recipiat absque licentia legitimi Superioris. 

Religious are not to undertake tasks and offices outside their own insti
tute without the permission of the lawful Superior. 

SOURCES : CD 35, 2; ET 20, 26 

CROSS REFERENCES: cc. 145 § 1, 601, 618, 654, 681, 682 

COMME NTARY 

Giuseppe Di Mattia, ofm. conv. 

This canon embodies two fundamental principles of consecrated life: 
the vow of obedience and the incorporation into the religious institute 
through the profession of faith ( cc. 654 and 601 ). 

Through incorporation, religious dedicate their physical and moral 
faculties to the institute; they are members of the singular body, becoming 
part of and belonging to it. As such, they must devote all their energy, ac
tion, and skills, both intellectual and manual, to and for the benefit of the 
institute. 

Furthermore, through the vow of obedience they forsake their will, 
handing it over to their lawful superiors. Consequently, by following the 
example of Christ, obedient even until death, a religious no longer makes 
free and autonomous decisions. Instead, he depends on those who can use 
him for institutional and constitutional purposes, and who seek to awaken 
in him voluntary obedience while respecting the dignity of the human per
son (c. 618). Thus framed, the canon's character reflects a natural way of 
living and working inherent in the affairs of a hierarchical institution. 
Therefore, the religious cannot seek or accept munera et officia without 
the permission of his legitimate superior. One must interpret and apply the 
terminology of the CIC (which we have left in the original Latin in order to 
specify the reasoning), not only in the technical canonical sense (c. 145 
§ 1), but also more fully, so that it encompasses any assignment, service, 
or undertaking, temporary or stable, whether ecclesial or civil ( cf. in this 
sense PO 20b ). The legitimate superior must grant permission to a reli
gious before he may accept a ministerial obligation for the Church or civil 
employment, the latter being especially sensitive. Regarding ecclesiastical 
ministerial duties, note that cc. 681 and 682 govern diocesan activities, 
which are selected by the bishop and appropriate superior. Whatever a re
ligious assignment or office outside the institute, it may not serve to end 
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his collaboration with his institute or to weaken his commitment to the 
consecrated life. This is the main and unwavering condition of granting 
permission. 

On further reflection, one discovers the incalculable value of the re
quirement and granting of permission: for the religious it is a guaranty that 
he is doing God's will, manifested by the superiors, "vices Dei gerentes" 
(c. 601), and that he is furthering the charism of his institute, even while 
working on the outside. 
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Tit. IL Ch. IV. The Obligations and Rights of Institutes . . .  c. 672 

Religiosi adstringuntur praescriptis cann. 277, 285, 286, 
287  et 289 ,  et religiosi clerici insuper praescriptis 
can. 279 § 2 ;  in institutis laicalibus iuris pontificii, licen
tia de qua in can. 285 § 4, concedi potest a proprio Supe
riore maiore. 

Religious are bound by the provisions of cann. 277, 285, 286, 287 and 289. 
Clerical religious are bound by the provisions of can. 279 § 2. In lay insti
tutes of pontifical right, the permission mentioned in can. 285 § 4 can be 
given by the proper major Superior. 

SOURCES: c. 592; SCR Resp. 15 iul. 1919 (AAS 11 [1919] 321-323); SCR 
Litt. circ., 10 feb. 1924; SCR Litt. 29 apr. 1946, SCR Litt. circ., 
2 maii 1951; SCR Deer. Militare servitium, 30 iul. 1957 (AAS 
49 [1957] 871-874); LMR I 

CROSS REFERENCES: cc. 135 § 2, 277, 279 § 2, 285-287, 289, 599, 607, 
660, 661, 666, 667, 669, 1392 

COMME NTARY ------

Giuseppe Di Mattia, ofm. conv. 

Clerical life and consecrated life share many similarities. This coinci
dence-explicitly affirmed in the old legislation (cc. 592 and 614 CIC/ 
1917) and effectively implicit in the CIC-compelled the legislator to 
make references in this canon to others that concern clerical life, thus 
avoiding superfluous repetition. Obviously, the reference imposes the ob
ligation to observe those rules. 

To understand this canon fully, one must resort to the commentaries 
for each of the referenced canons. At this point, however, to present a 
complete and coherent picture of this canon's normative content, we will 
start with a general description of the referenced canons. 

l. Law of celibacy (c. 277) 

The reference might appear superfluous, if we take into account 
c. 599 in relation to c. 607, regarding the vow of chastity. But in fact it is 
not, for it refers with some theological-ecclesial precision to c. 277 §1, and 
demands that great caution be taken to avoid improper conduct and even 
the appearance of impropriety (§ 2). The bishop's decisions in these mat-
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ters must be obeyed (§ 3). To the foregoing we add the specific demands 
of the proper law as set forth in cc. 666, 667, and 669 (see respective com
mentaries). 

2. Activities not permitted (c. 285) 

This canon provides an ascending scale of excluded activities: those 
unbecoming of the clerical state, those alien to the clerical state, and 
those incompatible with the clerical state. 

a) The activities unbecoming of the clerical state, stated generally, 
are strictly prohibited, and it is up to diocesan statutes and proper law to 
give them particular content, taking into account diverse cultures and so
cial environments. 

b) Also, specific legislation should establish which things are alien to 
the clerical state; alien here does not mean indecorous, or something bad 
in itself , but rather something that does not fit into the clerical or religious 
life. 

It must be pointed out that the standards here are general principals 
regarding this material, leaving to the particular legislators ( c. 135 § 2)
as we have stated-the competence to particularize the cases encom
passed by the two categories, with reference to times and places. In con
trast, the old legislation took the trouble to state them specifically in 
cc. 138 and 139. 

c) The directive regarding incompatible activities is different be
cause these activities are good in themselves and can merit dispensation 
for necessity or urgency. 

Incompatible activities explicitly include the assumption of public 
positions that carry with them the exercise of civil power (i.e., civil legis
lators and ministers or judges); administration of the goods of the laity 
that requires the rendering of accounts; giving security interests (includ
ing one's own goods) and bills of exchange. The prohibition is not abso
lute, and the rule anticipates the permission of the ordinary for a just 
cause. In our case the ordinary is the major, supreme, or provincial supe
rior, as provided by the proper law. Accordingly, the end of c. 672 states 
that in lay institutes of pontifical right, the major superior may grant per
mission. 

3. Business and commercial activity ( c. 286) 

This activity is prohibited in the strict sense. In every case the rule 
expressly requires permission of the legitimate ecclesiastical authority; 
here, it is the diocesan ordinary. Keep in mind the effects that authoriza-
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tion might have in society in general. The legitimate ordinary here is the 
diocesan ordinary. The CIC provides a preceptive sanction pursuant to 
c. 1392 for violations. 

4. Activity in political parties or trade unions ( c. 287) 

The clergy and religious are, by virtue of the mission entrusted by 
Christ through the Church, messengers of peace and harmony based on 
justice. Accordingly, they are forbidden the above activities for their very 
nature is to take sides. The competent ecclesiastical authority may permit 
them, however, when it is necessary to defend the Church or promote the 
common good. 

5. Military service ( c. 289) 

Unless compliance is excused by concordats and agreements regard
ing mandatory military service, the law of the state must be obeyed. The 
spirit of the rule suggests (and imposes) the use of the "conscientious ob
jector" deferment where legally available; it is a civil, not military service. 
It follows that the cleric and religious may not volunteer for military ser
vice. Permission of the ordinary or superior also is permitted for just 
cause. 

Likewise, the cleric or religious must seek exemptions to service in 
jobs or public office that are alien to the clerical or religious state, even 
though they are mandatory for other citizens. After examining the facts of 
the case, the ordinary may decide otherwise, and the religious must follow 
his decision. 

6. Ongoing formation ( c. 279 § 2) 

By virtue of cc. 660 and 661, religious must continue their spiritual, 
doctrinal, and practical education and development. 
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CAPUT V 
De apostolatu institutorum 

CHAPTER V 
The Apostolate of Institutes 

Omnium religiosorum apostolatus primum in eorum vitae 
consecratae testimonio consistit, quod oratione et paeni
tentia fovere tenentur. 

The apostolate of all religious consists primarily in the witness of their 
consecrated life, which they are bound to foster through prayer and pen
ance. 

SOURCES: LG 42, 44, 46; CD 33; PC 5, 6; AG 11, 12; MR 14; LMR II: 26 

CROSS REFERENCES: cc. 662, 663 § 1, 

COMME NTARY 

Velasio De Paolis, cs. 

l. The chapter on the apostolate of the institutes 

This chapter is totally new1 although most of its subject matter, natu
rally, had been regulated by the prior Code, as can be seen through the 

1. Cf. D.J. ANDRES, "Relaciones entre obispos y religiosos: amilisis y significado," in fl 
nuovo Cadice di diritto canonico (Rome 1983), pp. 233-264; J. BEYER, "Ad documentum: 
'Notae directivae pro mutuis relationibus inter episcopos et religiosos in Ecclesia' 
adnotationes," in Periodica 68 (1979), pp. 563-611; V. DE PAOLIS, La vita consacrata nelle 
Chiesa (Bologna 1992), p. 331-360; idem, "II religioso parroco," in Orientamenti pastorali 12 
(1983), pp. 69-75; idem, "Vita religiosa e parrocchia," in Vita religiosa e parrocchia (Rome 
1985), pp. 108- 125; J. GARCIA MARTIN, Relaciones entre Los obispos del lugar y los Superiores 
religiosos en las misiones (Rome 1984); G.F. GHIRLANDA, "Relazioni tra istituti religiosi e 
vescovi diocesani," in Informationes SCRIS (1988), pp. 49- 89; G.F. GIROTTI, "Gli istituti di 
vita consacrata. Rapporto tra Vescovi e Religiosi,"  in I religiosi e il nuovo Cadice di diritto 
canonico (Rome 1984), pp. 180-198; A. PINHEIRO, "Bishop-Religious Relationship. The 
Apostolic subjection of religious to the power of Dicesan Bishop in the exercise of Apostolics 
activities in the Diocese,"  in Commentarium pro Religiosis 70 (1989), pp. 37-79; 193-222. 
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relatively few canons cited among the sources and through the conciliar 
documents (primarily Lumen gentium, Christus Dominus, and Perfectae 
caritatis) or post-conciliar documents (principally Ecclesiae sanctae and 
the norms of Mutuae relationes, issued jointly by the Congregations for 
Bishops and Religious) that occupy an important place among the sources 
of the new canons. The newness also reflects the importance of the apos
tolate of religious in these times, above all in relation to consecrated life. 
Especially since the Council and when addressing the institutes dedicated 
to the apostolic life, the apostolate is not considered a supplement or an 
accessory to religious life as a consequence of the shortage of diocesan 
clergy, but instead is a natural part of consecrated life. Further, through 
the apostolate, religious are incorporated into the pastoral life of the dio
cese. This presents a tricky identity problem for the institutes: on one 
hand, fidelity to their patrimony and charism, and therefore to the de
mands of autonomy; and on the other, inclusion into the particular church 
that obeys the diocesan bishop. It is not a completely new problem 
(cf. cc. 608 and 630 CJC/1917), but today it is especially acute because of 
the great importance of the apostolate of religious. The matter affects the 
institutes themselves more than the individual religious. Indeed, the title 
of the chapter is "The Apostolate of the Institutes" not "of religious." 

The Code devotes a full eleven canons to this matter and mentions it 
in many others to which separate reference should be made. The subject 
could be divided into two sections: the first generally deals with the apos
tolate of religious institutes ( cc. 673-677) and the second governs the rela
tionship between diocesan Ordinaries and the diocesan clergy and 
religious (678-683). 

Note that the canons specifically ref er to religious institutes; there
fore, not directly included are the rest of the institutes of the consecrated 
life or the societies of apostolic life. Nevertheless, keep in mind that c. 738 
§ 2 also applies cc. 679-683 to societies of apostolic life, with regard to the 
fact that they are made subject to the diocesan bishop. Moreover, c. 715 
§ 2 affirms that the members of secular institutes, which are incardinated 
in their proper institute and are appointed to the governance or particular 
works of the institute, depend on the bishop in the manner that religious 
do (ad instar religiosorum). 

Before ending this brief introduction, note that the material in this 
chapter presupposes the study of the placement of religious in the Church, 
their charismatic and institutional nature, their relationship with the uni
versal and particular church, the principle of autonomy, and the hierarchi
cal dependence. 
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2. The meaning of the term "apostolate": a note for all the canons 
of this chapter 

The norm applies to all religious institutes, of whatever kind, and 
also to those completely dedicated to contemplative life (cf. 674). The 
word "apostolate" as used in the title of this chapter and canon, has a very 
broad meaning, perhaps even improperly so. It does not really refer to the 
active apostolate. In fact, the consecrated life as such does not necessarily 
require the exercise of an active apostolate. In c. 674, upon addressing the 
institutes completely devoted to contemplation, the adjective "active" 
should be inserted to classify the apostolate and distinguish it from the 
apostolate that is typical of contemplative religious. The canons that fol
low c. 674 have a distinct terminology and specification scheme. It might 
be a good idea, then, to include a general introductory note to all canons 
in this chapter to permit us to be more expeditious in the commentary of 
each one of them. This way it should not be difficult for someone who 
gives only a quick read to these eleven canons to see just how varied the 
meanings of "the apostolate" are. 

The very title "The Apostolate of the Institutes" embraces quite dif
ferent realities. If later we approach the various canons, in the first one 
( c. 673) "apostolate" means the testimony of the consecrated life of reli
gious. Canon 674 talks about a "hidden apostolic fruitfulness" of the insti
tutes devoted entirely to contemplation. In this same canon this apostolic 
fruitfulness is distinguished from the "active apostolate." Canon 675 con
tains a varied range of expressions: "works of the apostolate" "apostolic 
action" (repeated four times in the same canon), and "apostolic spirit." 
Canons 678 § §  1 and 3 and 680 speak again of the works of the apostolate. 
In this last canon we meet once more "apostolic action." Canon 678 § 2 
talks about "an external apostolate." Furthermore, other canons mention 
the "spiritual and corporal works of mercy" which play a role in the 
Church's pastoral mission ( c. 676); talk about the "mission and works 
which are proper to their institute" (c. 677 § 1), or "works which the dioc
esan bishop entrusts to religious" (c. 681 § 1); "the work to be done" (§ 2); 
"works of religion or charity entrusted to religious, whether these are spir
itual or temporal"(c. 683 § 1); and finally, an "ecclesiastical office" en
trusted to a religious (682 § 1). 

In this brief overview, the following three things are very important 
and are explained below: (a) the apostolic dimension of a lif e entirely 
dedicated to God; (b) the activities and works of the apostolate in the 
proper sense, insofar as they are qualified by their inherent nature; and 
(c) the remaining tasks and activities, not inherently apostolic, but that 
play a role in the meaning of and are in aid of the apostolate. 

a) The meaning of apostolic dimension, in the sense of the effica
cious apostolate, is fully present in cc. 673 and 67 4. Consecrated life, lived 
with coherence, is worthy of the testimony that certainly bears fruit in the 
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life of the Church, as well as direct apostolic activity. Likewise, so is the 
testimony of contemplative souls, treated in c. 67 4. Strictly speaking, 
these cases do not involve the apostolate, but point out what is meant by 
the heart of the apostolate:  the intimate union with God in charity. 
Canon 677 § 2 explicitly affirms this for those dedicated to the active apos
tolate. 

b) Moreover, there is apostolic activity. This expression implies that 
the canons try to classify certain actions as particular in and of them
selves, according to their own characteristics. Apostolic activity is that 
which, by its very nature, transmits the Gospel message; for example, 
evangelization, preaching, the ministry of the Word in general, and the sac
ramental ministry. It is the work for which the Lord constituted and sent 
forth the Apostles, the ministry on which the Church is built and directed. 
It does not concern the apostolic meaning of all actions, even the most in
timate and hidden ones, but rather with the real nature of the actions. All 
actions have, and must have, an apostolic meaning if done with love. 
Therefore, the whole of life has an apostolic dimension. Apostolic activi
ties, however, are only those that inherently lead to that end. Commonly 
the adjective "sacred" is added to apostolate to show the connection with 
holy orders (its foundation) and to distinguish it from other broader apos
tolic activities. 

Also there are the works of apostolate, which, by their nature, are a 
consequence of apostolic action: for example, parishes. 

c) Spiritual and corporal works of mercy are distinguished from 
works of apostolate. These works cannot be properly defined as works of 
apostolate. Through them one "participate[s] in the pastoral mission of 
the Church" (c. 676). Participation in the pastoral function of the Church, 
then, does not mean such work itself is the pastoral and apostolic mission 
of the Church, but assumes its meaning to the extent it is founded and de
veloped in faith with a supernatural motive. The works through which the 
Church comforts the poor and sick, and the works it undertakes when it is 
moved by any kind of human suffering, whether spiritual or physical, cer
tainly forms a part of the Church's mission, in the same way that they were 
essential parts of Jesus' mission, but in themselves they are not works of 
apostolate. They are a function of the apostolate in the same way that the 
Lord was moved by all human suffering and took it onto his shoulders as a 
mark of a later and final salvation. 

3. The apostolate of giving witness in the consecrated life 

We now comment on the text of the chapter's first canon. The multi
plicity of sources that underlie its composition (LG 42, 44, 46; CD 33; PC 5, 
6; AG 11, 12; MR 14; LMR II, 26) clearly shows that it will deal with the 
nature of both religious life and the Church. The Church is built on the 
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fidelity to one's proper vocation, lived out with coherence and fidelity and 
in the fullness of charity. Religious life has an apostolic efficacy in itself in 
that it testifies to the absolute primacy of God, the transcendence of His 
love, and announces future realities (cf. cc. 573, 607, 602, etc.). Canon 663 
§ 1 recalls that "the first and principal duty of all religious is to be the con
templation of divine things and constant union with God in prayer." Its su
preme rule is the following of Christ ( c. 662). Thus, it is easily understood 
that the first apostolate to which all religious are called is the testimony of 
consecrated life. The testimony is nourished by prayer that unites with 
God-according to the diverse forms that the Code has already recalled in 
the chapter on obligations and rights of the institutes and its members, 
particularly in c. 663-and with penance, which is an essential element of 
the constant conversion to which religious are called, as stated in c. 664, 
which exhorts religious to persevere the conversion of their heart to God. 
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Tit. II. Ch. V. The Apostolate of Institutes c. 674 

Instituta, quae integre ad contemplationem ordinantur 
in Corpore Christi mystico praeclaram semper partem 
obtinent: Deo enim eximium laudis sacrificium offerunt, 
populum Dei uberrimis sanctitatis fructibus collustrant 
eumque exemplo movent necnon arcana fecunditate 
apostolica dilatant. Qua de causa, quantumvis actuosi 
apostolatus urgeat necessitas, sodales horum instituto
rum advocari nequeunt ut in variis ministeriis pastorali
bus operam adiutricem praestent. 

Institutes which are wholly directed to contemplation always have an out
standing part in the mystical Body of Christ. They off er to God an excep
tional sacrifice of praise. They embellish the people of God with very rich 
fruits of holiness, move them by their example, and give them increase by 
a hidden apostolic fruitfulness. Because of this, no matter how urgent the 
needs of the active apostolate, these institutes cannot be called upon to 
assist in the various pastoral ministries. 

SOURCES: LG 46; CD 35, 1; PC 7, 9 

CROSS REFERENCES: c. 667 

COMME NTARY 

Velasio De Paolis, cs. 

Apostolic meaning of institutes dedicated entirely to 
contemplation 

This canon does not deal with the contemplative dimension that all 
institutes should have, but with those institutes integrally dedicated to the 
contemplative life: those who organize, structure, and order their lives 
around contemplation. 

The Council has distinguished between the institutes dedicated 
to contemplation and those completely dedicated to contemplation 
(cf. PC 7). The Code draws this distinction with reference to cloister as 
well (cf. c. 667), which protects and aids contemplation. The institutes 
completely dedicated to contemplation exclude from their purpose all ap
ostolic activity in extended service to the community, while other contem
plative institutes may dedicate their activity, though in a limited way, to 
the service of neighbors together for the community itself. 
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Canon 67 4 takes into consideration the institutes entirely dedicated 
to contemplation because at times the usefulness of their charism raises 
objections, even by the ecclesial community. Evidently, however, what the 
canon says about these institutes applies also to the rest of the contempla
tive institutes and, in general, to the contemplative dimension of the Chris
tian life, which the contemplative institutes especially emphasize. 

These institutes make extraordinarily clear the proper meaning of 
the religious institutes as being exceptional witnesses to the transcen
dence of God's love (cf. ET 4) and to His absolute primacy (cf. PC 5). 
Thus, the Code, repeating the Council's words, states that such institutes 
"always have an outstanding part in the mystical Body of Christ." With 
those words we are shown the way to understand their presence in the 
Church: the reality of the mystical Body of Christ that grows and expands 
first and foremost through the love that motivates one's work, not by the 
work itself. Pius XII, in Encyclical Mystici Corporis, wrote, "This is a 
deep mystery, and an inexhaustible subject of meditation, that the salva
tion of many depends on the prayers and voluntary mortification which 
the members of the Mystical Body of Jesus Christ offer for this intention." 1 

The canon also offers us the direct explanation of that "outstanding 
part": " [t]hey offer to God an exceptional sacrifice of praise. They embel
lish the people of God with very rich fruits of holiness, move them by their 
example, and give them increase by a hidden apostolic fruitfulness." The 
canon's conclusion is then understood, "Because of this, no matter how 
urgent the needs of the active apostolate, these institutes cannot be called 
upon to assist in the various pastoral ministries." It could be said that this 
is particularly important in today's culture where there exists the cult of 
technology and efficiency as measures of human values. From that per
spective it can also be understood what one reads in Ad gentes 18, since 
the contemplative life belongs to the fullness of the presence of the 
Church, it must be established everywhere in the new churches. 

1. In AAS 35 (1943), p. 213. 
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Tit. II. Ch. V. The Apostolate of Institutes c. 675 

§ 1.  In institutis operibus apostolatus deditis, apostolica 
actio ad ipsam eorundem naturam pertinet. Proinde, 
tota vita sodalium spiritu apostolico imbuatur, tota 
vero actio apostolica spiritu religioso informetur. 

§ 2. Actio apostolica ex intima cum Deo unione semper 
procedat eandemque confirmet et foveat. 

§ 3. Actio apostolica, nomine et mandato Ecclesiae exer
cenda, in eius communione peragatur. 

§ 1. Apostolic action is of the very nature of institutes dedicated to apos
tolic works. The whole life of the members is to be imbued with an 
apostolic spirit, and the whole of their apostolic action is to be ani
mated by a religious spirit. 

§ 2. Apostolic action is always to proceed from intimate union with God 
and is to confirm and foster this union. 

§ 3. Apostolic action exercised in the name of the Church and by its com
mand is to be performed in union with the Church. 

SOURCES: § 1: LG 12; PC 8 
§ 2: PC S 
§ 3: CD 33-35; PC 8; AA 20d, 23; ES I: 23-40; GCD 129 

CROSS REFERENCES: cc. 205, 209, 578, 673, 676 

C OMME NTARY 

Velasio De Paolis, cs. 

Apostolate and religious life in institutes dedicated to works of the 
apostolate 

The institutes not dedicated completely to contemplation still recog
nize contemplation as their primary mission and add to it limited apostolic 
works. Other institutes dedicate themselves properly and specifically to 
apostolic activities. This canon does not distinguish between those di
verse possibilities. However, such a distinction was clear in Church tradi
tion and conciliar documents, particularly in Perfectae caritatis, which 
readily describes successive and gradual dif f erences in nos. 7-9. 
Number 7 addresses only institutes entirely dedicated to contemplation. 
All others are included in no. 8, which deals with "clerical and lay [insti
tutes], engaged in different kinds of works of apostolate." Of the latter it is 
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said that "The Church has bestowed upon them apostolic and charitable 
activities, which are of the very nature of religious life, and should be per
formed in Its name. "  But not everyone regards the apostolate's being in 
the nature of the religious life in the same way. In fact ,  no. 9 shows the 
need to precisely define the meaning of the apostolate for monastic and 
conventual life: "The principal duty of monks is to present to the Divine 
Majesty a service at once humble and noble within the walls of the monas
tery. This is true whether they dedicate themselves entirely to divine wor
ship in the contemplative life, or have legitimately undertaken some work 
of apostolic or charitable activity." It concludes "There are religious or
ders which, from their rule or institution, unite the apostolic life with cho
ral office and monastic observances. They should adapt their way of life to 
the needs of their proper apostolate, at the same time loyally preserving 
their way of life, for it has been of considerable service to the Church." 

The Schema of 1977 (c. 100 § 2)1 anticipated the possibility that mo
nastic institutes not totally dedicated to contemplation might also under
take works of apostolate , but only those appropriate to the nature of 
monastic life. 

The same Schema, under the title "Institutes Dedicated to Works of 
Apostolate" dealt with the canonical, conventual, and apostolic institutes, 
and established the general principle that the apostolic activity corre
sponds to the institute's nature. One should keep in mind, however, that 
the institutes do not emphasize or apply the apostolate in the same man
ner. Although the Code has partially rectified and clarified the Council's 
approach, the 1977 Schema perhaps has done a better job of overcoming 
the ambiguity remaining in the current CIC: the Schema distinguished be
tween canonical, conventual, and apostolic institutes even though all 
three institutes were grouped under the same title. In fact, the apostolate 
does not belong in the same way to all the institutes dedicated to works of 
apostolate. Therefore, each institute should find its own way according to 
its own charism and its own tradition (cf. c. 578). In a particular way, the 
common life of each institute2 depends on its own way of applying the 
apostolate. 

Canon 675 generally addresses the institutes devoted to works of 
apostolate. This title seems to cover all institutes except those dedicated 
entirely to contemplation, which have absolutely no part in works of apos
tolate. It seems that in this canon works of apostolate include spiritual 
and corporal works of mercy-part of the Church's pastoral function 
(c. 676)-as well as proper apostolic activity (see commentary on c. 673). 

1. Code Commission, Schema canonum de institutis vitae consecratae per 
professionem consiliorum evangelicorum (Reservatum) (Rome 1977). 

2. Cf. P. DORTEL-CLAUDOT, fl ministero del governo (Rome 1984), pp. 3-55. 
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The canon has three paragraphs, which cover the doctrine and norm 
of Perfectae caritatis 8 .. 

1. Apostolic action is part of the very nature of the institutes 

Perfectae caritatis 8 states that apostolic action belongs to the very 
nature of religious life. The Code even more correctly states that it forms a 
part of the nature of institutes devoted to works of apostolate. Religious 
life as such does not require works of the apostolate; indeed, some insti
tutes exclude them. The canon does not recognize the line of argument of 
the Decree, which may appear a little surprising and cause some difficulty. 
The codified expression of the idea seems to be more understandable: the 
nature of the institute lies in its physiognomy, its general juridical configu
ration. Thus, an institute whose constitution allows works of the aposto
late cannot consider those works alien to its physiognomy, its apostolate 
being a constituent element of its patrimony ( cf. c. 578). Besides, the apos
tolate never has been considered as contrary to religious consecration. The 
Church, however, has always rejected the idea of using consecration as 
merely an instrument of apostolic activity. If we were to accept that conse
cration to God is done to foster dedication to apostolic activities, the reli
gious vocation as God's special calling by living the life of Jesus would lose 
its meaning, and consecration itself would lose its meaning since it cannot 
be thought of as a gift of self to God and as simultaneously an instrument 
for other purposes, including apostolic activities, no matter how noble. 
Moreover, the apostolic mission comes from God: the same God that re
ceives the offering of the person also gives the mission for the apostolate 
through the Church. Keep in mind the observation of Instruction Renova
tionis causam: "It is important to remember that, even though in Institutes 
dedicated to the apostolate, apostolic and charitable works are essential to 
the religious life, this apostolic activity is not the primary aim of religious 
profession. Indeed, the same apostolic works could be carried out quite 
well without the consecration deriving from the religious state although, 
for one who has taken on its obligations, this religious consecration can 
and must contribute to greater dedication to the apostolate" (RC 2). 

If the apostolate belongs to the very nature of the institute, the reli
gious cannot consider an apostolic activity to which he is assigned as 
alien, supplementary, or subsidiary-or worse, as harmful-to his conse
cration. The apostolate belongs to his vocation and thus § 1 concludes: 
"therefore, the whole life of the members is to be imbued with an apos
tolic spirit, and the whole of their apostolic action is to be animated by a 
religious spirit." Consecration to God and dedication to the apostolate 
must form a unity, but not outwardly dedicating oneself to only the apos
tolate or to only contemplation with the excuse that the apostolate per
tains to the nature of religious life or that religious life is already part of 
the apostolate, but inwardly. The spirituality of religious in the institutes 
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dedicated to the apostolate should be motivated by a profound apostolic 
and missionary sense, and at the same time, apostolic activity should 
spring from a spirituality proper to those consecrated to God by the pro
fession of the evangelical counsels. Note the two verbs: "imbuatur" (be 
imbued) and "informetur" (be informed). Both indicate and express an in
terior reality that should permeate, penetrate, mold, and give form to 
everything. 

2. Apostolic action should always proceed from intimate union 
with God and confirm and foster this union 

Without God as its source, apostolic action makes no sense: it is He 
who sends out the apostle to announce His message. It is God Himself 
who makes apostolic action effective. There always exists, however, the 
danger that the activity, although holy, may lose its essence; thus the sec
ond part of the affirmation is united to the first one: to the extent that the 
apostolic action is born out of the union with God, it deepens and consoli
dates that union. Therefore, apostolic action is born of prayer and leads to 
prayer, for only in God does the apostle continually rediscover the mean
ing of apostolic action. 

3. Apostolic action and the Church 

The apostolate comes from God through the Church and finds its 
meaning in the edification of the Church. In particular, the religious insti
tute, as a public juridical person (cf. c. 116 § 1), acts in the name of the 
Church. The Church exercises its apostolate publicly through the insti
tute. However, the apostolate of the Church can have a double content: it 
can concern an activity pertaining to all the faithful, just as members of 
the Church, or else it can be an activity that pertains to the hierarchy. In 
order to exercise the proper ministry of the faithful ( and carry it out in the 
name of the Church) or a ministry which corresponds to its hierarchy but 
is entrusted to others including the laity, a mandate is required from the 
Church itself. The mandate mentioned in § 3 of this canon means both 
things. In effect, there are religious who carry out an apostolate that, per 
se, belongs to all the faithful as such, and others that practice an aposto
late that belongs to the hierarchy. From this statement the canon deduces 
a very important rule: the apostolate is exercised in communion with the 
Church. "In communion with the Church" here does not limit itself to com
munion of the faith, the sacraments, and obedience of c. 205, but to that of 
c. 209: the observance of all proper duties toward the Church, whether 
universal or particular. This means that religious, while realizing their 
apostolate, should have as references for doctrine and practice of the min
istry the pastors of the Church. An apostolate at the margin of obedience 
to the legitimate pastors is a contradiction in itself. 

1808 



DE PAOLIS 

676 

Tit. II. Ch. V. The Apostolate of Institutes c. 676 

Laicalia instituta, tum virorum tum mulierum, per miseri
cordiae opera spiritualia et corporalia munus pastorale 
Ecclesiae participant hominibusque diversissima praes
tant servitia; quare in suae vocationis gratia fideliter 
permaneant. 

Lay institutes of men and women participate in the pastoral mission of the 
Church through the spiritual and corporal works of mercy, performing 
very many different services for people. They are therefore to remain 
faithful to the grace of their vocation. 

SOURCES: LG 46; PC 10 

CROSS REFERENCES: c. 577 

C OMME NTARY 

Velasio De Paolis, cs. 

Religious institutes and the works of mercy 

The apostolate manifested in apostolic activities in the strict sense 
(see commentary on c. 673) corresponds to the hierarchic Church and is 
carried out through its mandate and in its name. The Church also has myr
iad institutes among those dedicated to works of apostolate, but in reality 
they do not perform apostolic activity in the strict sense, as was already 
mentioned. Usually they are lay institutes, most of which are composed of 
women who perform corporal and spiritual works of mercy. Those activi
ties do not correspond properly to the hierarchy, but can it be said that 
they are thereby bereft of apostolic witness or significance? 

As public juridical persons, those institutes act officially and publicly 
for the benefit of and in the name of the Church. They perform social 
works of charity and mercy, which, although not properly ministerial ac
tivities of the hierarchic Church, necessarily belong to the Church, and ex
press its very nature-springing from the agape that properly constitutes 
the Church. From this point of view, they form a part of the pastoral activ
ity that edifies the Church, and the institutes that carry out these works, 
although lay, participate in that activity, inasmuch as they also act in the 
name of the Church itself and by its mandate. Therefore, they are ex
horted to persevere in the grace of their proper vocation, overcoming 
whatever contrary voice that would desire the Church to renounce such 
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activities, as though they did not belong to or as though they played 
merely a subsidiary or supplementary role in respect to the State. 

Apostolicam actuositatem 8 explains the meaning of charitable ac
tion of the Church as follows: "While every exercise of the apostolate 
should be motivated by charity, some works by their very nature can be
come specially vivid expressions of this charity. Christ the Lord wanted 
these works to be signs of His messianic mission." (cf. Mt 11:4-5} 

The greatest commandment in the law is to love God with one's 
whole heart and one's neighbor as oneself (cf. Mt 22:37-40). Christ made 
this commandment of love of neighbor His own and enriched it with a new 
meaning. For He wanted to equate Himself with His brothers and sisters 
as the object of this love when He said, "As long as you did it for one of 
these, the least of My brothers and sisters, you did it for Me" (Mt 25:40). 
Assuming human nature, He bound the whole human race to Himself as a 
family through a certain supernatural solidarity and established charity as 
the mark of His disciples, saying, "By this will all people know that you are 
My disciples, if you have love for one another" (Jn 13:35). 

"In her very early days, the holy Church added agape to the eucharis
tic supper and thus showed itself to be wholly united around Christ by the 
bond of charity. So, too, in every era it is recognized by this sign of love, 
and while it rejoices in the undertakings of others, it claims works of char
ity as its own inalienable duty and right. For this reason, pity for the needy 
and the sick and works of charity and mutual aid intended to relieve 
human needs of every kind are held in highest honor by the Church." 

Canon 577 recognizes in these institutes the continuation of Christ's 
work, which "is for the good of all." 
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Tit. II. Ch. V. The Apostolate of Institutes c. 677 

§ 1.  Superiores et sodales missionem et opera instituti 
propria fideliter retineant; ea tamen, attentis tem
porum et locorum necessitatibus, prudenter accom
modent, novis etiam et opportunis mediis adhibitis. 

§ 2. Instituta autem, si quas habeant associationes chris
tifidelium sibi coniunctas, speciali cura adiuvent, ut 
genuino spiritu suae familiae imbuantur. 

§ 1. Superiors and members are faithfully to hold fast to the mission and 
works which are proper to the institute. According to the needs of 
time and place, however, they are prudently to adapt them, making 
use of new and appropriate means. 

§ 2. Institutes which have associations of Christ's faithful joined to them 
are to have a special care that these associations are imbued with the 
genuine spirit of their family. 

SOURCES: § 1: PC 20; ES I: 28 
§ 2: cc. 702-706; AA 25; ES I: 35; MR 59 

CROSS REFERENCES: cc. 94, 117, 299 § 3, 303, 311, 312 § 2, 314, 681, 
725 

COMME NTARY 

Velasio De Paolis, cs. 

The legislator, having underlined the ecclesial meaning of the apos
tolate of the institutes, exhorts them to remain faithful to their mission 
and at the same time to review and update themselves. In particular, the 
canon invites them to make the laity participants in their own charism. In 
this regard, it is opportune to keep in mind canons c. 303, which addresses 
associations of the faithful joined to institutes of the consecrated life; 
c. 725, which allows secular institutes to associate with the lay faithful; 
and finally, c. 331, which exhorts the members of the ICL with some re
sponsibilities in these associations to "lend assistance to the works of 
apostolate." 

1. Fidelity and renewal 

The canon's text comes from Perfectae caritatis 20. One can easily 
sense in it the spirit of the Council that invites, on one hand, the institutes 
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to remain faithful to their proper vocation, and on the other, to renew 
themselves spiritually in their activity. Faced with rapid change that up
sets everything, the temptation is to abandon all, in the fickle illusion that 
something new will settle all problems simply because it is new. Para
graph 1 of this canon confirms, above all, the validity of the institute's vo
cation and works. Therefore, each institute is to remain faithful to its 
mission and works. Mission has a fuller meaning: an end considered in re
lation to the religious life and the institute's spirituality. Works are the 
principles and activities through which the mission is carried out. The 
canon speaks of the institute's fidelity to its proper works-not to extrane
ous works, but only to those that pertain to the institute's ends. Regarding 
those to which the institute might have dedicated itself perhaps only be
cause of external circumstances, if the latter is proved to be the case, they 
must be abandoned. 

Proper works are only those compatible with and directed toward 
the mission, but they are not necessarily principles proper to the institute. 
Thus, for example, caring for the sick or teaching can be works proper to 
the institute, directed to its ends, while at the same time "not proper" be
cause the institute can be a mere agent acting in the name of another en
tity, such as the diocese or parish (cf. c. 681). 

Finally, care must be taken to have these works updated and contin
ually reviewed to keep pace with changing times, places, and methods. 

2. Association of the institutes 

Along with religious institutes, Church history has seen the emer
gence of great movements and groups among the faithful. Although not 
forming a part of the institutes, they have felt the need to participate in 
their spirituality in various ways, thus giving rise to second and third 
orders, which have always been regulated by the canonical system 
(cf. cc. 702-706 CIC/1917). These associations are, not infrequently, estab
lished as public juridical persons. The Code deals with them under the 
title "Associations of Christ's Faithful" whether private or public ( cc. 298-
329). Public associations are always established as juridical persons while 
private associations may or may not be established as juridical persons. 
For religious institutes to establish public associations, an apostolic privi
lege is necessary ( cf. c. 312 § 2). Canon 303 indicates when these associa
tions have the configuration of the third order. 

They generally will be private associations that arise from the insti
tute's own initiative: groups of faithful who participate in the institute's 
spirituality or apostolate. Sometimes their members also assume the com
mitment of the profession of the evangelical counsels by means of a vow. 
They are not religious properly speaking because there is no public pro-
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f ession of the evangelical counsels, insofar as these associations are not 
religious institutes canonically erected ( c. 573 § 2). 

The associations have their own statutes according to the norms es
tablished in the Code ( cf. cc. 94, 117, 299 § 3, 314). In all cases, no associa
tion can be recognized if its statutes are not approved by competent 
authority ( c. 299 § 3). For associations constituted or linked in some way 
to religious institutes, the institutes may seek approval of the associations' 
statutes f rom the Holy See, who can recognize these associations as 
proper works of the institutes. Accordingly, these associations become 
part of the mission of the proper institute and are work of apostolate. 
Thus it can be understood why the Code deals with them under the title 
"Of the Apostolate of the Institutes." 

The Code prefers the institutes to form associations that participate 
in their spirit and mission. Nevertheless, c. 677 § 2 urges the institutes to 
act seriously: they are to assist those associations and "have a special care 
that [they] are imbued with the genuine spirit of their family." The associa
tions are not for appearances, show, or vanity. 
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§ 1. Religiosi subsunt potestati Episcoporum, quos de
voto obsequio ac reverentia prosequi tenentur, in iis 
quae curam animarum, exercitium publicum cultus 
divini et alia apostolatus opera respiciunt. 

§ 2.  In apostolatu externo exercendo religiosi propriis 
quoque Superioribus subsunt et disciplinae instituti 
fideles permanere debent; quam obligationem ipsi 
Episcopi, si casus ferat, urgere ne omittant. 

§ 3. In operibus apostolatus religiosorum ordinandis 
Episcopi dioecesani et Superiores religiosi collatis 
consiliis procedant oportet. 

§ 1. In matters concerning the care of souls, the public exercise of divine 
worship, and other works of the apostolate, religious are subject to 
the authority of the Bishops, whom they are bound to treat with sin
cere submission and reverence. 

§ 2. In the exercise of an external apostolate towards persons outside the 
institute, religious are also subject to their own Superiors and must 
remain faithful to the discipline of the institute. If the need arises, 
Bishops themselves are not to fail to insist on this regulation. 

§ 3. In directing the apostolic works of religious, diocesan Bishops must 
proceed by way of mutual consultation. 

SOURCES: § 1: cc. 344, 500 §§ 1 et 2, 512 § 2,2° , 608 § 1, 618 § 2, 619; MG: 
570-571; LG 45; CD 34, 35: 1, 3, 4; PC 6; ES I: 23 § 1, 24, 25 
§ 1; 26, 29, 35-36 
§ 2: LG 44, 45; CD 35: 2; PC 14; ES I: 25, 26, 29 § 1; MR 28; 33-
35, 46, 52 
§ 3: CD 35: 6, 36; AG 32, 33; ES I: 24, 30, 31, 39 § 1; ES II: 43; 
DPMB 207, b, c, e; MR 21, 62-66; LMR II: 23 

CROSS REFERENCES: cc. 27 4, 375, 573-578, 586 § 2, 673, 676 

COMME NTARY -------

Velasio De Paolis, cs. 

l. The apostolate of religious in the diocese 

Although in the service of the universal Church, religious perform 
their mission and exercise the apostolate in the particular church under 
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the care and guidance of the diocesan bishop. They obey their own superi
ors according to the nature of the institute, and cooperating with the 
priests and the diocesan community according to canonical norms. 

The Code, after having discussed the ecclesial dimension of the ICL 
extensively ( cf. particularly cc. 573-578), regulates, in a series of canons 
( cc. 678-683), the place of the religious in the particular church. This 
canon states the general rule governing their relationships; the remaining 
canons regulate particular cases. 

Among the canons, the present one is the most important, for it regu
lates the exercise of the ministry and apostolate subject to the authority 
of the bishop. It is a canon of great importance for the religious who work 
in the particular churches. In fact, it is a subject matter that has always 
caused difficulties between bishops and the religious. Recognizing that 
the religious must balance diverse demands, the canon tries to deal with 
objective difficulties, which may stem from ignorance on the part of the 
religious of the requirements of the particular church and the figure of the 
bishop in the diocese, as well as from insufficient attention to the reality 
and the significance of religious life on the part of the many components 
of the particular church. The numerous sources that form the foundation 
of this canon also show a tedious history of finding delicately balanced re
lationships that require much prudence and mutual respect. Understand
ing the canon presupposes a keen understanding of the particular church 
and religious life. 

This canon has multiple sources and they are to be taken into ac
count for the interpretation of the present norm. 

Foremost, religious must recognize the dignity of the bishop in his 
diocese: they always owe him devout respect and obedience. He is the 
pastor whom the Holy Spirit has appointed to direct the Holy Church of 
God. He is a successor to the Apostles, and, as a member of the Episcopal 
College, he represents the universal Church. 

Religious are also subject to obedience to the bishop in three areas: 
the care of souls, the public exercise of divine worship, and other aposto
late works. Considering the principal sources of the canon, the drafting 
appears very simplified in respect to the confused and casuistic norms of 
these sources. There are three areas of submission to the diocesan bishop: 
the first two have a rather technical and precise terminology (the care of 
the souls and public exercise of divine worship), while the third is residual 
and includes everything not covered in the first two. In fact, the first two 
areas also fit under apostolate works; moreover they are apostolic activi
ties in the strict sense. The expression used to delimit the third area is 
therefore understood to be "the remaining works of apostolate," that is to 
say, everything not covered in the first two categories. Nevertheless, it 
ought to still concern works of the apostolate. 
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It should be added before going on to consider the three categories 
of activities subject to the bishop that they are three categories that try to 
express the entire scope of submission of the activity of the religious to 
the bishop, always according to the norms of the law. 

Finally, it should be noted that this submission means that the reli
gious ought to respect the dispositions and directives of the diocesan 
bishop, who is responsible for the life of the Church and pastoral activities 
in his diocese. But that subjection does not mean that religious can be 
compelled to assume tasks that are contrary to their ends or to carry them 
out in a manner that contradicts said ends. In effect, the Church's stead
fast principle is firm that each institute conserve its proper patrimony and 
remain faithful to it. The placement of the religious in the particular 
church must not impair the charism of the religious institute, but should 
place it at the service of the particular church, which is enriched for hav
ing done so. The exercise of the apostolate as such is subject to the power 
of the diocesan bishop, and not the manner of the apostolate, which 
ought to conform to the character and nature of the religious institute 
( cf. CD 35, 1). It is with this perspective that the articulation of this canon 
is understood in three paragraphs that cover the subjection of the reli
gious to the diocesan bishop, subjection to their own superiors, and the 
necessity of dialogue between bishop and the religious superiors. 

2. Subjection of religious to the power of the diocesan bishop 

There are three areas in which the religious must submit themselves 
to the power of the diocesan bishop: care of souls, exercise of public wor
ship, and other works of apostolate. 

a) Cura animarum. This is the classic expression to indicate the di
verse functions that the sacred minister is called to in an office entailing 
the care of souls (c. 274). The care of souls pertains to pastoral offices, 
that is, the tasks that a pastor of souls (those constituted in sacred order) 
should undertake for the salvation of his flock. Therefore, this expression 
refers to the clerical institutes and appropriately includes the triple func
tion of teaching, sanctifying, and governing ( cf. c. 375). It is therefore an 
expression of wide scope. We can say that we imply that religious are sub
ject to the bishop in everything concerning the three munera: "docendi," 
"regendi,"  and "santificandi . "  More specifically, the following are in
cluded in the exercise of the care of souls: parish ministry, rector of the 
church, chaplain to the community preaching to the people, catechesis, 
ministry in Catholic schools, religious and moral education, in public writ
ings, in the direction of associations of faithful, and in the attitudes and 
conduct of the religious in public. 

b) Public exercise of divine worship comprises the vast area of the 
administration of the sacraments, both general and special. That is, the 

1816 



DE PAOLIS Tit. II. Ch. V. The Apostolate of Institutes c. 678 

scope of communicatio in sacris ( c. 844): the administration of baptism 
and confirmation, celebration of the Eucharist, the sacrament of penance, 
anointing of the sick, holy orders, and matrimony. Public worship also in
cludes the sacramentals as well as funerals, cult of the saints, holy relics 
and sacred images, and sacred places and times. 

c) Other works of apostolate is an expression that includes all activi
ties ( even diocesan pastoral life) not included in the prior two expres
sions. They are primarily the activities addressed in c. 676, through which 
the institutes participate in the pastoral function of the Church and ex
press the commitment of the Church to the essential advancement of the 
people. This latter area is not always easy to define and requires in a par
ticular way a continuous exchange between religious superiors and dioce
san bishop. 

3. Submission of religious to their own superiors 

Religious never cease to be such, not even when they exercise their 
apostolate outside the religious houses in the service of the diocese. They 
must always obey their own superiors, and although they owe obedience 
to their directives and are always subject to the bishop in the exercise of 
the apostolic ministry, they carry out the ministry in the name of the insti
tute and as a member of the religious according to the nature of their insti
tute. Paragraph 2 of this canon clearly affirms this, drawing heavily on 
conciliar sources: "In the exercise of the external apostolate the religious 
also depend on their superiors and must remain faithful to the discipline 
of the institute." An apostolate that lends itself to relaxed religious disci
pline would undermine the institute by calling into question the primary 
apostolate of the religious, that is, the testimony of consecrated life ( see 
c. 673 and its commentary). The bishops enforce ecclesiastical discipline 
and impose the Church's will on religious to foster the institutes' auton
omy and patrimony (cf. 586 § 2). Indeed, precisely because of their episco
pal office, the bishops are exhorted to "to insist on this regulation if the 
need arises." 

Certainly, it is not the task of the superiors to issue, in the pastoral 
area, directives concurrent with those of the bishop; but they have the 
function of vigilance that religious fulfill their duties faithfully, pursuant to 
the laws of the universal and particular church while observing their con
stitutions. 
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4. Understanding between bishops and superiors in the 
organization of the apostolate for the religious 

DE PAOLIS 

It is not always easy to distinguish precisely between the compe
tence of the bishop and that of the religious superiors. Therefore, it is nec
essary that a profound understanding between the bishops and superiors 
always exist: the bishops should be ecclesially sensitive to the nature of 
the religious life and its discipline, and the religious superiors should try 
to see the apostolate as necessary to the religious life and pertinent to the 
very nature of the institute. The religious superiors ought to be conscious 
of the responsibility they have in this sector, and approach the diocesan 
bishop through dialogue with him. 
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Tit. II. Ch. V. The Apostolate of Institutes c. 679 

Episcopus dioecesanus, urgente gravissima causa, sodali 
instituti religiosi prohibere potest quominus in dioecesi 
commoretur, si eius Superior maior monitus prospicere 
neglexerit, re tamen ad Sanctam Sedem statim delata. 

For the gravest of reasons, a diocesan Bishop can forbid a member of a re
ligious institute to remain in his diocese, provided the person's major Su
perior has been informed and has failed to act; the matter must, however, 
immediately be reported to the Holy See. 

SOURCES: cc. 618 § 2, 2° , 619; PM 39 

CROSS REFERENCES: cc. 18, 134 § 3, 1315, 1319, 1320 

C OMME NTARY 

Velasio De Paolis, cs. 

Expulsion of a religious from the diocese 

Canon 1320, recognizing the principles of CIC/1917, states a general 
rule: "In all matters in which they come under the authority of the local 
Ordinary, the religious can be punished by him with penalties." Thus com
petent legislative or preceptive authority can protect the laws and pre
cepts with appropriate penalties (cc. 1315 and 1319). Accordingly, bishops 
can use coercive power over the religious insofar as they are subject to his 
authority. On the other hand they have no power over the religious beyond 
this scope. 

Specifically, whether a religious resides or does not reside in the reli
gious house of his institute depends on the competent religious superior, 
not on the bishop. Nevertheless, the presence of a religious in the diocese 
can create grave problems if he does not follow ecclesiastical discipline or 
the universal and particular law. The bishop is within his power to bring 
the matter to the religious' attention, but he is not competent to separate 
him from the religious community. The bishop can bring the matter to the 
religious' major superior, who should resolve the matter. 

The present canon contemplates a very grave case, completely ex
ceptional and that, in itself, is an exception to the general discipline of the 
canonical system. Therefore, it is to be strictly interpreted (c. 18). The ex
ception is highly circumscribed and has many clauses to guarantee it. The 
diocesan bishop ( cf. 134 § 3) may prohibit an individual religious from re
siding in his diocese, but only for very grave and urgent reasons, and then 
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only after the major superior has been notified and has failed to act. In all 
cases, the matter must be reported immediately to the Holy See. The 
canon does not proscribe a penalty, but provides a provisional single act 
of administration, since the Holy See will be knowledgeable about the 
matter and make a definitive decision. 
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Tit. II. Ch. V. The Apostolate of Institutes c. 680 

Inter varia instituta, et etiam inter eadem et clerum sae
cularem, ordinata foveatur cooperatio necnon, sub mode
ramine Episcopi dioecesani, omnium operum et actionum 
apostolicarum coordinatio, salvis indole, fine singulorum 
institutorum et legibus fundationis. 

Organised cooperation is to be fostered among different institutes and be
tween them and the secular clergy. Under the direction of the Bishop, 
there is to be a coordination of all apostolic works and actions, with due 
respect for the character and purpose of each institute and the laws of its 
foundation. 

SOURCES: c. 608 §§ I et 2; SCR Normae, 26 mar. 1956, 4 (AAS 48 [1956] 
296); SS I; CD 35: 5, 6; AG 33; ES, I, 28; ES II: 43; ES III: 21; 
MR 36, 37, 59; LMR I: 21, 22 

CROSS REFERENCES: cc. 369, 381 § 1, 392, 586 § 2, 590, 593, 594, 678 

C OMME NTARY 

Velasio De Paolis, cs. 

Cooperation in apostolic action under the direction of the bishop 

The diocesan community has only one apostolic endeavor: that of 
the Church, whose proper pastors specify its objectives and the means to 
accomplish them. Everyone, while remaining faithful to their proper iden
tity, must work in harmony toward the achievement of that endeavor. 
Under the responsibility of the bishop, everyone has to cooperate and co
ordinate with those who do pastoral work, diocesan and religious clergy, 
and the religious institutes. Now would be a good time to consider this 
question on a global scale. 

John Paul II, on presenting the document Mutuae relationes to the 
general superiors, stated: "Wherever in the world you find yourselves, you 
are in a specific local Church, because of your vocation and mission for 
the universal Church." 1 Therefore, this means that religious institutes, 
since they belong to the Church, should remain faithful to their identity 
and patrimony in the service of the entire Church without identifying with 
or becoming part of a particular church. On the other hand, when in a 
particular church, the religious should be obedient and faithful to the 

1. Cf. Iriformationes CRIS (1978), p. 255. 
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legitimate pastors ( c. 678). To assure this dual fidelity, religious institutes 
are subject both to the supreme authority of the Church (that alone can 
guarantee fidelity to their patrimony and identity) and to the pastors of 
the particular church. As a further safeguard, the canons regulate the ICL's 
autonomy and dependence, both in the universal and particular sphere. 
Since the identity of the religious institutes is at stake, they depend on and 
are subject to the supreme authority of the Church regarding matters of 
their internal life. Their apostolic actions, since they take place in a cer
tain diocese, are subject to its bishop. Nevertheless, this principle needs 
further specifications, which the Code does not omit. Foremost, keep in 
mind that, according to c. 590, in areas in which the religious relates to the 
universal Church all are subject to the authority of the Supreme Pontiff. 
Canons 593 and 594 (see commentaries) apply to the internal life of the in
stitutes in general. The canons dealing with the apostolate, especially 
c. 678, deal with the dependency of the religious on local ordinaries. Nev
ertheless, c. 678 can only be fully understood in the context of the bish
ops' responsibility in their own diocese and as members of the Episcopal 
College in the universal Church ( cf. cc. 381 § 1 and 392). 

In his pastoral office, the bishop exercises the functions of Magiste
rium (book III), sanctification (book IV) and governance according to the 
power conferred on him, in matters concerning the administration of tem
poral goods (book V), as well as in ecclesiastical discipline, and canonical 
sanctions (book VI), or procedural safeguards to ensure justice (book VII). 
The Code also specifies each area of the bishop's competence over reli
gious and religious institutes, always seeking a balance between respect 
for the autonomy and identity and their dependence on the Holy See and 
obedience to the diocesan bishop to whom they owe submission. It is nec
essary to keep these general principles in mind, and to learn the relevant 
canons and their commentaries concerning the apostolate. Pay particular 
attention to c. 678. 

We will conclude with a general observation. Canon 369, defines the 
diocese as a portion of the people of God entrusted to the pastoral care of 
a bishop, and says that in it "the one, holy, catholic, and apostolic Church 
of Christ is truly present and operative." The particular church does not 
shine in its catholicity until it has the multiplicity of ICL that adorn the 
face of the Church. The Decree Ad gentes affirms this expressly regarding 
contemplative life: "The contemplative life should be restored every
where, because it belongs to the fullness of the Church's presence" 
(AG 18). The bishop is the pastor of his church and at the same time he is 
a member of the Episcopal College, and thus responsible, though at differ
ent levels, for his church and the entire Church. The law regulates the ex
ercise of that responsibility; nevertheless, it exists. The religious belong to 
the universal Church-one, holy, catholic, and apostolic, which they know 
is present in the particular church. Their presence and action must mani
fest this dual reality of the same particular church: they should be truly 
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and deeply a part of it, with real and effective obedience to the bishop, 
and should cooperate with the entire ecclesial community. Simultaneously 
they must conserve their own identity and patrimony in a Catholic dimen
sion. The diocesan bishop guarantees the autonomy of the institutes 
(c. 586 § 2). Canon 678 imposes on the religious the duty to obey the 
bishop; it also tells the bishop to exhort the religious to obey their own su
periors and remain faithful to the discipline of the institute. 
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§ 1.  Opera quae ab Episcopo dioecesano committuntur 
religiosis, eiusdem Episcopi auctoritati et directioni 
subsunt, firmo iure Superiorum religiosorum ad nor
mam can. 678 § §  2 et 3 .  

§ 2. In his casibus ineatur conventio scripta inter Episco
pum dioecesanum et competentem instituti Superio
rem, qua, inter alia, expresse et accurate definiantur 
quae ad opus explendum, ad sodales eidem addicen
dos et ad res oeconomicas spectent. 

§ 1. Works which the diocesan Bishop entrusts to religious are under the 
authority and direction of the Bishop, without prejudice to the rights 
of religious Superiors in accordance with can. 678 §§ 2 and 3. 

§ 2. In these cases a written agreement is to be made between the Bishop 
and the competent Superior of the institute. This agreement must ex
pressly and accurately define, among other things, the work to be 
done, the members to be assigned to it, and the financial arrange
ments. 

SOURCES: § 1: cc. 608 § 1, 631 § I; AG 32; ES I: 25 § 1; 29 § 2; 30 § 1; 31 
§ 2: ES I: 30 § 1, 31, 33 §§ 1 et 2; MR 56 b, 57 

CROSS REFERENCES: cc. 520, 678, 682 

COMME NTARY -------

Velasio De Paolis, cs. 

l. Entrusting activities in the diocese to religious: general 
observations 

Canons 681 and 682 are closely related and must be read together, 
and so we offer here a common introduction to both of them. These norms 
refer to other canons that deal with the same matters, but for now, it is 
enough to remember and refer to c. 520 which deals with the entrusting of 
a parish to a religious institute. 

Before commenting on these two canons, some preliminary clarifica
tions are necessary. Both canons mention works and offices that are en
trusted to the religious. As for the works, it must be pointed out that the 
canon does not ref er to works entrusted to the institute because they are 
not proper to it. Authorization for the exercise of works of the institute is 
already included in the bishop's consent to erect the religious house 
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(c. 611 § 2). This canon deals with works entrusted by the bishop to an in
stitute. Evidently these works are also, in a certain sense, proper to the in
stitute in that they correspond to its purpose (see commentary on c. 677 
§ 1). Indeed, the institute may only as an exception assume or manage 
works that do not pertain to their proper ends or are not carried out in 
ways consistent with the nature of the institute. Otherwise, its identity and 
patrimony would be compromised. 

Entrust (committere) , is the usual word found in conciliar docu
ments to express that a task is left to the responsibility of an institute, in
sofar as the institute is considered particularly suitable-according to its 
ends and spirituality-to carry out and direct the task in a pastoral fash
ion. The institute assumes the responsibility from the bishop. Later the in
stitute will adequately staff the project and otherwise provide for the 
project. Even if the personnel who manage the task in the name of the in
stitute change-and this often happens-it remains the task of the insti
tute. In those cases the words to entrust (committere) are clarified by to 
the institute (we find ourselves in the supposition of c. 681). Sometimes, 
however, the bishop no longer asks for the cooperation of the institute, 
but only certain members to perform a work unrelated to the institute's 
ends or desires, or to fill an office for which he needs a particularly quali
fied person who is willing to assume it. Here the work and office are not 
entrusted to the institute, but to the person. The bishop does not ask the 
institute to assume the responsibility but only that it permit the work to be 
entrusted to a particular religious. In effect, the institute will not assume 
the responsibility for the task or office, which will remain tied to the reli
gious who will do it until the bishop decides otherwise (this is the suppo
sition of c. 682). 

Adhering to the conciliar and the post-conciliar documents, the Code 
frequently resorts to a "covenant" to regulate the relationships between 
bishops and the religious, thus striving to avoid quarrels and misunder
standings. The covenant is not exactly a contract, but it certainly contains 
contractual elements. The covenant is an instrument intended to peace
fully and calmly regulate the relationship by addressing several issues: the 
activities or works to be done, economic concerns, the personnel to be 
employed, and the duration. Ordinarily, and in accordance with estab
lished proper law, it is the major superior who signs the covenant for the 
institute; although in important matters the intervention of the general su
perior of the institute may be required. The bishops' conferences have pre
pared model covenants for some activities or works frequently entrusted 
to institutes. These models are very useful and are not applied literally and 
rigidly, but are modified and applied taking into account the requirements 
of the situations, institutes, and entrusted works. This is especially impor
tant when parishes are entrusted to the religious institutes. 
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2. Canon 681: works entrusted to an institute 

Canon 681 deals with the assignment of diocesan works "to the reli
gious." Although the expression "to the religious" is not specific, it must 
mean the religious institute and not an individual member. Otherwise it 
would be redundant to state that the tasks are subject to the authority and 
direction of the bishop since works conferred upon the individual are al
ready to be directed by the bishop. 

Those tasks may be called religious since they are entrusted and con
fided to the religious institute. To the extent that they remain part of the 
diocese, they are called diocesan works. Therefore, they are "subject to 
the authority and direction of the Bishop." This last statement means more 
than the mere subjection to the bishop referred to in c. 678 § 1. Here sub
jection is not the only concern, but also direction. Simple subjection re
fers to works proper to the institute, that is, concerning diocesan pastoral 
activities, which are subject to the power of the bishop, but not to his di
rection, which lies in the institute. 

The religious designated in the name of the institutes to such works 
are subject to the authority of the bishop; they remain religious and there
fore are subject to their own religious superiors even while exercising the 
external apostolate. Thus there is the necessity of mutual understanding 
between bishop and superiors (c.678 §§ 2-3). 
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§ 1. Si de officio ecclesiastico in dioecesi alicui sodali re
ligioso conferendo agatur, ab Episcopo dioecesano 
religiosus nominatur, praesentante vel saltem assen
tiente competenti Superiore. 

§ 2 .  Religiosus ab officio commisso amoveri potest ad 
nutum sive auctoritatis committentis, monito Supe
riore religioso, sive Superioris, monito committente, 
non requisito alterius consensu. 

§ 1. If an ecclesiastical office in a diocese is to be conferred upon a mem
ber of a religious institute, the religious is appointed by the Bishop on 
presentation by, or at least with the consent of, the competent Supe
rior. 

§ 2. The religious can be removed from the office at the discretion of the 
authority who made the appointment, with prior notice given to the 
religious Superior; or by the religious Superior, with prior notice 
being given to the appointing authority. Neither requires the other's 
consent. 

SOURCES: § 1: cc. 455 § 1, 456, 529; ES I: 30 § 2, 31, 32, 33 §§ 1 et 2; MR 
57c, 58 
§ 2: cc. 454 § 5, 631 § 2; ES I: 32; MR 58 

CROSS REFERENCES: cc. 127 § 2, 145-196, 671, 681 

COMME NTARY 

Velasio De Paolis, cs. 

1 .  Conferral of offices 

The object of paragraph 1 of the canon is the conferral of an office 
on a religious. 1 (Office should be understood as it is used in c. 145 § 1.) Re
ligious must keep in mind c. 671 ,  which prohibits them from assuming 
tasks or offices outside their institute without permission of the lawful su
perior. 

The norm is important when it applies to offices conferred on an in
stitute itself or when the office is conferred on a religious personally. A re
ligious might occupy the office of pastor because the parish is consigned 

1. For a general introduction to the material regulated here, see commentary on c. 681 .  
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to a religious of the institute or because the parish is entrusted to the insti
tute. Or the office of pastor might be freely assignable by the bishop and 
he has decided to confer it upon a religious. The norm contemplates the 
diocesan offices that are within the bishop's competence. 

It is necessary to distinguish between the designation of a person to 
an office and the conferral of an office to an institute. To designate a per
son to an office presupposes having a certain authority over him, but the 
bishop as such cannot designate the religious on his own since they are 
subject to their own superiors. Consequently, for the conferral of an office 
or work the superiors must be willing to permit it. On the contrary, regard
ing the institution of the office itself, it depends on the person empowered 
to do so, which, in this case, is the bishop. Conferring the office results in 
its holder's exercising faculties joined to it in virtue of the law. 

The canon refers to the role of superiors in terms of their "presenta
tion" or "consent." The distinction is somewhat important because presen
tation (cf. cc. 158-163) implies more than mere consent: it is the superior 
who designates the person for the office. Then the bishop must confer the 
office on this person and cannot refuse to do so if all the requirements of 
law have been met. In contrast, consent presupposes that the bishop him
self has taken the initiative and has designated the person for the position. 
The superior's consent only expresses his assent or authorization of the 
person designated by the bishop. The superior has the corresponding right 
of presentation. When the work or office is conferred on the institute, the 
superior must have first presented his institute. The superior gives con
sent when the bishop confers it personally on a religious. Remember that 
consent on the part of the bishop ( c. 127 § 2) is required for the validity of 
conferral of office. 

2. Removal from office 

Removal from office is different from privation of office. The latter is 
penal and must follow penal procedure ( cf. c. 196). The removal of a reli
gious is based on c. 682 § 2 and it requires no particular motive or proce
dure as is consistent with the general character of the acts ( cf. cc. 192-
195). Because of their profession and especially because of their vow of 
obedience, the religious are ad nutum of both episcopal and the religious 
authority. Moreover, the two authorities proceed independently. It is suffi
cient that one inform the other, but it is not required. Indeed, in at least 
some cases, it is not a good idea to have reciprocal consent or a require
ment that one party justify to the other the person's removal. The reasons 
for the principle, which were also in the old Code, are still valid to justify 
the inclusion in the present Code. Nevertheless, applying it rigidly is gen
erally not necessary. 
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It is more likely that religious superiors make use of removal-and 
they readily do so, more than the bishops. Apostolic works are easily con
sidered secondary or subordinate to the internal demands of the insti
tutes. The institutes dedicated to the apostolate should not forget that 
apostolic works pertain to the very nature of the institute and therefore 
that they should give due consideration to apostolic activities when decid
ing internal movements within the institute. It is never licit to overlook the 
good of souls when considering personnel assignments. 
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§ 1.  Ecclesias et oratoria, quibus christifideles habituali
ter accedunt, scholas aliaque opera religionis vel ca
rita tis sive spiritualis sive temporalis religiosis 
commissa, Episcopus dioecesanus visitare potest, 
sive per se sive per alium, tempore visitationis 
pastoralis et etiam in casu necessitatis; non vero 
scholas, quae exclusive pateant propriis instituti 
alumnis. 

§ 2.  Quod si forte abusus deprehenderit, frustra Supe
riore religioso monito, propria auctoritate ipse per 
se providere potest. 

§ 1. Either personally, or through a delegate, the diocesan Bishop can 
visit churches or oratories to which Christ's faithful have habitual ac
cess, schools other than those open only to the institute's own mem
bers and other works of religion or charity entrusted to religious, 
whether these be spiritual or temporal. He can do this at the time of 
the pastoral visitation, or in a case of necessity. 

§ 2. If the diocesan Bishop becomes aware of abuses, and a warning to 
the religious Superior having been in vain, he can by his own author
ity deal with the matter. 

SOURCES: § 1: cc. 344 §§ 1 et 2, 512 § 2,2° , 1382; CodCom Resp., 8 apr. 
1924; CD 35: 4; ES I: 25 § 1, 38, 39 § 2 
§ 2: cc. 618 § 2,2° , 619; ES I: 25 § 1; 38 

CROSS REFERENCES: cc. 134 § 3, 678 § 1 

C O MME NTARY ------

Velasio De Paolis, cs. 

Right of the diocesan bishop to visit 

The diocesan bishop can visit the houses and apostolic works of reli
gious institutes in connection with the activities under his authority as 
stated in c. 678 § 1 .  Therefore, the churches and oratories to which the 
faithful have habitual access are subject to pastoral visitation. Simply put, 
it is sufficient that the faithful have free access to these places; they do 
not have a right to access. 

The bishop also has the right to visit works of religion or charity, 
whether spiritual or corporal, that are entrusted to religious. He may also 
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visit schools, except those open only to the institute's students, because in 
this case it would concern internal visitation of the institute. 

Visitation is reserved to the diocesan bishop ( c. 134 § 3), but he may 
delegate this task to others. Visitation can be usually included in a pro
gram of pastoral visitation, but may also occur in case of necessity. 
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684 

CAPUT VI 
De separatione sodalium ab instituto 

ART. I 
De transitu ad aliud institutum 

CHAPTER VI 

The Separation of Members from the Institute 

ART. I 

Transfer to Another Institute 

§ 1 .  Sodalis a votis perpetuis nequit a proprio ad aliud 
institutum religiosum transire, nisi ex concessione 
supremi Moderatoris utriusque instituti et de con
sensu sui cuiusque consilii. 

§ 2.  Sodalis, post peractam probationem quae ad tres sal
tem annos protrahenda est, ad prof essionem perpe
tuam in novo instituto admitti potest. Si autem 
sodalis hanc professionem emittere renuat vel ad 
earn emittendam a competentibus Superioribus non 
admittatur, ad pristinum institutum redeat, nisi in
dultum saecularizationis obtinuerit. 

§ 3. Ut religiosus a monasterio sui iuris ad aliud eiusdem 
instituti vel foederationis aut confoederationis tran
sire possit, requiritur et sufficit consensus Supe
rioris maioris utriusque monasterii et capituli 
monasterii recipientis, salvis aliis requisitis iure 
proprio statutis; nova professio non requiritur. 

§ 4. Ius proprium determinet tempus et modum probatio
nis, quae professioni sodalis in novo instituto prae
mittenda est. 

§ 5. Ut ad institutum saeculare aut ad societatem vitae 
apostolicae vel ex illis ad institutum religiosum fiat 
transitus, requiritur licentia Sanctae Sedis, cuius 
mandatis standum est. 
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§ 1. Perpetually professed members cannot transfer from their own reli
gious institute to another, except by permission of the Supreme Mod
erators of both institutes given with the consent of their respective 
councils. 

§ 2. On completion of a probationary period of at least three years, the 
member can be admitted to perpetual profession in the new institute. 
A member who refuses to make this profession, or is not admitted to 
do so by the competent Superiors, is to return to the original institute 
unless an indult of secularisation has been obtained. 

§ 3. For a religious to transfer from one autonomous monastery to an
other monastery of the same institute, federation or confederation, 
the consent of the major Superior of both monasteries and of the 
chapter of the receiving monastery is required and is sufficient unless 
the institute's own law has established further conditions. A new pro
fession is not required. 

§ 4. The institute's own law is to determine the time and manner of the 
probation which must precede the member's profession in the new in
stitute. 

§ 5. To transfer to a secular institute or to a society of apostolic life, or to 
transfer from these to a religious institute, the permission of the Holy 
See is required and its instructions are to be followed. 

SOURCES: § 1: c. 632 
§ 2: cc. 633 §§  1 et 2, 634 
§ 3: cc. 632, 633 § 3 
§ 4: C. 634 
§ 5: c. 681 

CROSS REFERENCES: cc. 127 § 1, 613 § 2, 615, 620, 643 § 1, 656, 1°, 657 
§ 1, 665 § 1, 685, 686, 688, 690 § 1, 691 

685 § 1. Usque ad emissionem professionis in novo instituto,  
manentibus votis, iura et obligationes quae sodalis 
in priore instituto habebat, suspenduntur; ab in
cepta tamen probatione, ipse ad observantiam iuris 
proprii novi instituti tenetur. 

§ 2 .  Per professionem in novo instituto sodalis eidem in
corporatur, cessantibus votis, iuribus et obligationi
bus praecedentibus. 
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§ 1. Until profession is made in the new institute, the rights and obliga
tions of the member in the previous institute are suspended, but the 
vows remain. From the beginning of probation, the member is bound 
to observe the laws of the new institute. 

§ 2. By profession in the new institute the member is incorporated into it 
and the earlier vows, rights and obligations cease. 

SOURCES: § 1: c. 633 § 1 
§ 2: cc. 635, 636 

CROSS REFERENCES: cc. 598, 654, 662-672, 684 

C O MME NTARY -------

Francisco J. Ramos, op. 

l .  Transfer to another institute 

Canon 684 refers to a member in perpetual vows, not mentioning 
members in temporary vows. The latter are not covered by these canons, 
as it clearly appears in the text and therefore do not come within the pro
hibition or conclusions set forth here. Since universal law does not pro
vide concrete rules for members in temporary vows, proper law could 
bridge the gap. It is unnecessary, however, not because they are permitted 
to freely transfer to another institute, but because one professed in tempo
rary vows who concludes that the institute is really not for him can with
draw upon the expiration of his profession ( cc 657 § 1 and 688 § 1 ), or if he 
wishes to do so sooner, he may request an indult to leave the institute 
( c. 688§ 2). He then can apply to enter another institute. If he does not like 
the new institute and wants to return to his former institute, the superiors 
can admit him ( c. 643 § 1) and even dispense with the noviciate, pursuant 
to C. 690 § 1. 

The canon's negative statement, "cannot transfer from their own reli
gious institute to another," has been chosen to make clear that the transfer 
to another institute is extraordinary and must be requested and approved 
only in grave cases, by the concession of an indult, and is reserved to gen
eral superiors with the consent of their respective councils. 

The religious himself must initiate the transfer process by presenting 
a petition to the general superiors of both institutes, stating the reasons 
why it should be granted. 

The general superiors of both institutes, with the consent of their re
spective councils, have the power to grant the transfer. The intervention 
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of the Holy See is not required. In view of the gravity of the matter, the de
cision is not left only to the general superiors, but the consent of their re
spective councils is required pursuant to c. 127 § 1. 

The causes of a transfer can be personal or institutional: (a) physical 
or mental health is one reason that could be ameliorated by transfer to the 
other institute; (b) the situation of the institute or origin, especially if it 
does not offer what the religious has a right to expect of it; or ( c) a case of 
the vocational discernment process of the religious himself. 

Paragraph 2 states the steps to be taken: "On completion of a proba
tionary period of at least three years, the member can be admitted to per
petual profession in the new institute." Universal law requires only that 
the probationary period be at least three years before the person can be 
admitted to perpetual profession in the new institute. Within this broad 
framework established by universal law, " [t]he institute's own law is to de
termine the time and manner of the probation which must precede the 
member's profession in the new institute" (§ 4). Keep in mind that the pur
pose of the probation is that the institute and the religious are to confirm 
the person's suitability for the new religious life to be embraced. Universal 
law does not require a novitiate, but proper law could require it as part of 
probation. 

Paragraph 2 also provides that after the probation period " [a) mem
ber who refuses to make this profession, or is not admitted to do so by the 
competent Superiors, is to return to the original institute." The text of the 
canon states that returning to the first institute is a duty and a right. It is a 
right because the superiors of the original institute cannot refuse to take 
him back for having tried to transfer to another institute pursuant to 
Church rules. And it is also a duty because the religious must return "un
less an indult of exclaustration has been obtained" that is, an indult to 
leave the institute (c. 691). In these circumstances, voluntary or imposed 
exclaustration ( c. 686) and permission to live outside the house of the in
stitute (c. 665 § 1) may be useful and are possible. 

Admission to profession in the new institute is up to the competent 
superior pursuant to universal law and proper law ( c. 656), since the mere 
permission granted by the general superiors of the original institute to 
transfer from that religious institute to another does not necessarily mean 
acceptance by the new institute. 

When the religious who has requested it is granted to transfer to an
other institute, they are not obliged to profess in the new institute. During 
the probation period or after its termination, the religious can decide to 
return to the original institute, which must receive him since he is still one 
of its members. If he decides to profess, he must request to do so pursuant 
to C. 657 § 1. 

Paragraph 3 addresses the special case of transfer where a religious 
from an autonomous monastery transfers to another autonomous monas-
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tery of the same institute, federation, or confederation. Note that § 3, in 
contrast to the general norm of § 1, deals with both the religious in perpet
ual and temporary vows. 1 

In this situation the consent of the major superiors of both monaster
ies "and of the chapter of the receiving monastery" is required and is suffi
cient "unless the institute's own law has established further conditions." 
The major superiors are those superiors who govern the monasteries. 
Those who govern independent houses, as well as those who govern mon
asteries, are, by law, major superiors (cc. 613 § 2 and 620). 

The modality of probation is established by the proper law "unless 
the institute's own law has established further conditions." The distin
guishing characteristic of this transfer is that "a new profession is not 
required" because it is within the same institute, federation, or confedera
tion. Of course, the member need not repeat his novitiate. The effects of a 
transfer from an autonomous monastery to another in the same institute 
are the same as those for transfer cases in general as provided in c. 685. 

What norms govern the transfer from one monastery to another that 
are not of the same institute, federation, or confederation? Paragraph 3 of 
c. 684 governs cases of transfer from one monastery to another not in the 
same institute, federation, or confederation. 

Which general superiors and their respective councils can grant a 
transfer from one monastery to another? Although the CIC never speaks 
of an abbess as "a supreme moderator," it does so implicitly by consider
ing an autonomous monastery a religious institute that "has no major Su
perior other than its own" (c. 615). 

Paragraph 5 of c. 684 provides: "To transfer to a secular institute or 
to a society of apostolic life, or to transfer from these to a religious insti
tute, the permission of the Holy See is required and its instructions are to 
be followed." The norm is found in the diversity between these institutes 
and religious institutes. Without passing judgment on secular institutes or 
societies of apostolic life (in fact, transfer from a secular institute or soci
ety of apostolic life to the religious institute also requires the permission 
of the Holy See), the canon discourages these transfers since such a deci
sion should not be lightly made during a time of questioning the suitability 
of religious life. 

The canon requires that a transfer follow the mandates of the Holy 
See. Therefore, the determination of the probationary period does not lie 
with the proper law, as in the preceding cases, but will be determined by 
the Holy See in the rescript issuing the indult. 

1. Cf. CPITL, Reply of June 20, 1987, I, in AAS 79 (1987), p. 1249. 
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2. Situation of the religious during the transfer 

Canon 685 governs the situation of the religious during the transi
tion. Probation commences upon leaving the former institute for the new 
one and ends upon profession in the new institute, or upon returning to 
the old one, or on leaving the religious life. When the religious returns to 
the original institute, he may resort to exclaustration or a permission of 
absence, pursuant to the norms of the juridic institutes. 

Until the profession in the new institute, the vows remain in force 
but the rights and obligations that the religious had in the original institute 
are suspended. The rights and obligations referred to here are those stated 
in cc. 662 through 672 and all other rights and obligations as a religious in 
universal law or the proper law of the institute, for example, the right to 
be heard and to vote. The religious does not lose his rights nor is relieved 
of his obligations, but they are suspended. He retains his rights, though 
suspended, not only because he might return, but because they still belong 
to him. 

The canon refers to the rights and duties that the religious had when 
he was fully incorporated in the institute, because he continues having 
some rights and obligations beyond those in the moral order, as for exam
ple, the right to return to the institute. The proper law can give more con
crete statements regarding the rights and obligations kept by the religious 
during the transfer. The two institutes should also seek an agreement on 
economic issues to avoid future problems that might lead to suffering and 
scandal. 

From the first moment of probation the religious must follow the 
proper law of the new institute, whether constitutional or from other 
sources. This makes sense since, on one hand, the religious wants to em
brace the new life expressed in the proper law of the new institute, and on 
the other hand, because living the reality of that new life will test his desire 
and ability to do so. Further, it will help to illuminate other problems that 
might have been the cause of his dissatisfaction with the first institute. 

Paragraph 2 affirms that " [b ] y  profession in the new institute the 
member is incorporated into it," in consonance with c. 654: " [b]y the reli
gious profession members make a public vow to observe the three evan
gelical counsels. Through the ministry of the Church, they are consecrated 
to God and are incorporated into the institute with the rights and duties 
defined by law." The text also provides that "prior vows, rights, and obliga
tions cease," because they are not taken in the abstract, but with a way of 
observing the evangelical counsels according to the character and aims of 
each institute ( c. 598). To avoid uncertainty, the canon bluntly states that 
prior rights and obligations cease. From the moment the religious joins the 
new institute, he no longer has obligations or rights in the former institute. 
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686 

ART. 2 
De egressu ab instituto 

ART. 2 
Departure from the Institute 

§ 1.  Supremus Moderator, de consensu sui consilii, sodali 
a votis perpetuis professo, gravi de causa concedere 
potest indultum exclaustrationis, non tamen ultra 
triennium, praevio consensu Ordinarii loci in quo 
commorari debet, si agitur de clerico. lndultum pro
rogare vel illud ultra triennium concedere Sanctae 
Sedi vel, si de institutis iuris dioecesani agitur, Epis
copo dioecesano reservatur. 

§ 2. Pro monialibus indultum exclaustrationis concedere 
unius Apostolicae Sedis est. 

§ 3. Petente supremo Moderatore de consensu sui consi
lii, exclaustratio imponi potest a Sancta Sede pro so
dale in stituti iuris p o ntificii vel  ab Episcopo 
dioecesano pro sodale instituti iuris dioecesani, ob 
graves causas servata aequitate et caritate. 

§ 1. With the consent of his or her council, the supreme Moderator can, 
for a grave reason, grant an indult of exclaustration to a perpetually 
professed member for a period not exceeding three years. In the case 
of a cleric, the indult requires the prior consent of the local Ordinary 
where the cleric must reside. To extend this indult or to grant one for 
more than three years, is reserved to the Holy See, or, in an institute 
of diocesan right, to the diocesan Bishop. 

§ 2. Only the Apostolic See can grant an indult of exclaustration for nuns. 

§ 3. At the request of the supreme Moderator acting with the consent of 
his or her council, exclaustration can be imposed by the Holy See on 
a member of an institute of pontifical right, or by a diocesan Bishop 
on a member of an institute of diocesan right. In either case a grave 
reason is required, and equity and charity are to be observed. 

SOURCES: § 1: c. 638 
§ 2: C. 638 
§ 3: SCRSI Normae, 19 ian. 1974 

CROSS REFERENCES: cc. 37, 48, 127, 593, 607 § 2, 608, 657 § 1, 665, 688, 
690 § 1, 694-696, 700, 1445 § 2, 1734 
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Sodalis exclaustratus exoneratus habetur ab obligationi
bus, quae cum nova suae vitae condicione componi ne
queunt, itemque sub dependentia et cura manet suorum 
Superiorum et etiam Ordinarii loci, praesertim si de cle
rico agitur. Habitum instituti deferre potest, nisi aliud in 
indulto statuatur. Voce tamen activa et passiva caret. 

Members who are exclaustrated are considered as dispensed from those 
obligations which are incompatible with their new condition of life. They 
remain dependent on and under the care of their Superiors and, particu
larly in the case of a cleric, of the local Ordinary. They may wear the reli
gious habit, unless the indult specifies otherwise, but they lack active and 
passive voice. 

SOURCES: c. 639; CodCom Resp. III, 12 nov. 1922 (AAS 14 [1922] 602) 

CROSS REFERENCES: cc. 669, 686 

COMME NTARY -------

Francisco J. Ramos, op. 

1 .  Departure from the institute 

A religious institute is a society whose members take vows and live a 
fraternal life in common as provided by proper law ( c. 607 § 2). Therefore, 
the religious community must live in a legitimately constituted house 
under the authority of the superior ( c. 608), and the religious are to reside 
in their own house and live a common life, not leaving it without permis
sion of the superior (c. 665 § 1). Sometimes, however, living this way is 
very difficult and the form cannot be continued. The law provides various 
solutions: transfer to another institute, departure from the institute, or ex
pulsion from the institute. 

The CIC clearly distinguishes between departure from the institute 
(cc. 686-693) and expulsion of members (cc. 694-704). There are several 
ways to depart from the institute: (1) indult of exclaustration (cc. 686 § 1, 
2° and 687); (2) imposed exclaustration ( c. 686 § 3); (3) leaving the insti
tute after the completion of the time of temporary profession ( c. 688 § 1 ); 
(4) leaving the institute during temporary profession (c. 688 § 2); (5) sub
sequent nonadmission ( c. 689); and (6) for a member professed in perpet
ual vows, an indult to depart from the institute (cc. 691-693). 
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Permission to live outside the institute's house ( c. 665) does not con
stitute departure from the institute because there is no change of the reli
gious' status in the institute, for he is only dispensed from the obligation 
to reside in his own religious house. Accordingly, the matter is not in
cluded among the ways of departing the institute. 

2. Indult of exclaustration 

The indult of exclaustration, taken literally, could make us think 
about permission to live outside of the cloister. Actually, the indult of ex
claustration is the authorization granted by the competent superior 
through which the religious may live outside the houses of the institute 
and is exempted from obligations inconsistent with his new living situa
tion while also being deprived of some rights. 

Canon 686 § 1 empowers the supreme moderator to issue an indult 
of exclaustration, a power that had previously been reserved to the Holy 
See or local ordinary, depending on the case. Given the gravity of the mat
ter, the supreme moderator's power is limited by the conditions required 
to exercise it. In the first place, the supreme moderator cannot issue an in
d ult of exclaustration for more than three years. This is to say, the su
preme moderator cannot grant the diminution of rights and obligations 
that the indult of exclaustration entails for more than three years, whether 
those three years are consecutive or comprise several shorter periods of 
time. Considering that the CIC expressed this negatively "for a period not 
exceeding three years" we may infer that the supreme moderator cannot 
even grant it after the religious had spent some time being fully integrated 
into the demands of religious life. 

For the granting of the indult, the supreme moderator requires the 
consent of their council. Pursuant to c. 127, the consent of the council is 
required for the indult's validity, and the form of the consent given will be 
determined by universal and proper law. 

"To extend the indult or to grant it for more than three years, is re
served to the Holy See, or in an institute of diocesan right, to the diocesan 
bishop." The Holy See does not have a time limit. Normally, it does not 
grant a period of more than another three years, except when the indult 
perdurante necessitate is granted. The diocesan bishop who concedes the 
exclaustration will normally follow this practice. 

The diocesan bishop referred to in cc. 686 §§ 1 and 3 is not expressly 
specified. Keeping in mind the interpretation of the corresponding canons 
of CJC/1917 (c. 638)1 and cc. 688 § 2 and 700, we infer that it is the bishop 

1. CPI, Reply, July 24, 1939, in AAS 31 (1939), p. 321 .  
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in whose diocese contains the house to which the person is assigned or 
attached. 

For the granting of the indult of exclaustration, "grave reason" is re
quired, because the obligations that are dispensed with, even temporarily, 
are grave obligations. It is up to the granting authorities to judge the grav
ity of cause. By way of example, we could think of family situations requir
ing the religious' presence, or for the exercise of some personal apostolic 
activity, or because of grave circumstantial difficulties in communal life. 
Naturally, the situations listed in c. 665 § 1 are not reasons for an indult of 
exclaustration since they can be resolved by granting permission to live 
outside the house of the institute without having to resort to exclaustra
tion. 

If the reasons that motivated the exclaustration end, the religious 
can and must fully reintegrate into the institute, and the superior who 
granted the concession can retract it. 

The indult of exclaustration is not intended for religious in tempo
rary vows, as it appears in the text of the canon "to a perpetually pro
fessed member." For those professed in temporary vows, there is no need 
for an indult of exclaustration because the period of temporary vows is a 
time in which the religious and the institute must discern the religious' vo
cation to live that life. The ind ult of exclaustration would def eat the pur
pose of this stage. If a religious in temporary vows, for grave reasons, had 
to leave his religious house and communal life, he could seek permission 
to live outside the institute's house, withdraw at the end of his profession 
( c. 657 § 1; c. 688 § 1), or request an indult to depart from the institute 
( c. 688 § 2). When the religious can return to the institute, the superiors 
can readmit him, dispense with the novitiate, and determine a suitable 
probationary period before the temporary profession of vows and the time 
of temporary profession required before perpetual profession (c. 690 § 1). 

"In the case of a cleric, the indult requires the prior consent of the 
local Ordinary where the cleric must reside." The object of the consent of 
the supreme moderator's council is different from the object of the con
sent of the local ordinary. In the first case, it is the granting or not of the 
indult of exclaustration; in the second case, it is the possibility of residing 
in the territory. If in his place of residence the cleric receives the faculty of 
exercising the ministry and the faculty of a confessor, the relationship be
comes closer; but the canon does not refer to this consent. 

Paragraph 2 states that " [o] nly the Apostolic See can grant an indult 
of exclaustration for nuns." The express petition of these nuns being re
ceived, the resolution of the matter is the responsibility of the ecclesiasti
cal authority. Given that the institutes of pontifical right-as in the case of 
nun's monasteries-depend immediately and exclusively on the Holy See 
regarding internal governance and discipline (c. 593), power to grant in
dults of exclaustration to nuns lies exclusively with the Apostolic See. 
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3. Imposed exclaustration 

Paragraph 3 of c. 686 establishes that "exclaustration can be im
posed." This type of exclaustration was not found in the CJC/1917, but the 
CICLSAL (formerly the SCRSI) incorporated it under the name "exclaus
tration ad nutum Sanctae Sedis." Imposed exclaustration was intended to 
respond to especially grave situations where a religious' personality and 
behavior made life in the institute very difficult but, on the other hand, 
still did not constitute facts making possible a dismissal process. Imposed 
exclaustration, then, is intended to protect the interests of the community 
in the face of dif ficult individuals whose personalities are a constant 
source of tension in the community. Likewise, it seeks to safeguard canon
ical equity and charity toward the individuals who are frequently victims 
of their own defects. 

The difference between imposed exclaustration and the indult of ex
claustration appears in the way exclaustration itself is qualified. The in
dult of exclaustration is a favor granted to the religious who requested it. 
In contrast, imposed exclaustration is requested by the supreme modera
tor with the consent of his council, and although it is not a penal sanction, 
it has an odious character, since it is imposed by competent authority on 
the individual and deprives him of some rights. 

Imposed exclaustration also differs from expulsion or dismissal be
cause of the different effects that they both imply and because of the pro
cedures that must be followed in their prosecution. 

There are also various causes that justify imposed exclaustration 
and expulsion or dismissal. The canon states that exclaustration may be 
imposed for "grave causes" without specifying more. Expulsion, however, 
is always for grave causes, external, imputable, juridically provable, ex
pressly enumerated (c.696), and, in the cases of expulsion by proper law 
and automatic expulsion, the causes are restrictively enumerated ( cc. 694 
and 695). The grave reasons for which exclaustration may be imposed are 
also external, juridically provable, but not necessarily imputable. They are 
acts or omissions that make the individual's presence in community 
gravely harmful to the institute. On the other hand, there is no possibility 
of arriving at a solution of the problem by other means, such as permis
sion to live outside the house of the institute ( c. 665), the indult of ex
claustration, or the indult to depart from the institute, all of which must be 
requested by the religious. 

The general superior can request exclaustration only for grave 
causes "and equity and charity are to be observed." The seriousness of the 
consequences of imposed exclaustration demand that the measure be 
taken only for the common good and only after the causes are proved, the 
incorrigibility is continuous, and the individual is given a chance to def end 
himself. 
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The CIC does not furnish procedures to reach such certainty. It is in
ferred from the procedures CRIS usually applies, following the steps of 
c. 695, as modified to suit the case. 

After the Regimini Ecclesiae universae established the possibility 
of appealing adverse administrative decrees that the affected party 
claimed to have damaged his rights (n. 106) to the Signatura, the SCRSI 
began to require more strictly that supreme moderators follow a proce
dure similar to dismissal2 before asking the congregation to impose ex
claustration on an individual. This has consistently been the practice up to 
the present. 

The major superior (or general superior), after having heard his 
council, will consider if commencing the process to impose exclaustration 
is necessary, weighing the causes and all persuasive and corrective mea
sures taken to solve the problem. It is not a judicial procedure but an ad
ministrative one, in which the rights of both parties-institute and 
individual-are sought to be protected. 

The basic steps that must be taken are the following: (a) gathering or 
completing the evidence of the existence of cause; (b) giving notice to the 
religious; ( c) giving the individual the chance to def end himself; and ( d) a 
vote of the general council by secret ballot. 

The acts or omissions causing the grave damage that the presence of 
the individual in the community implies for the institute may be proven 
through declarations of the interested parties, documents, witnesses, ex
perts, direct examination of the facts, and presumptions. 

The second step is to present the religious with the acts or omissions 
of which he is accused, and inform him of the measures being contem
plated to be taken against him. The purpose of this step is to give the indi
vidual a chance to mend his ways in view of the gravity of the matter and 
to give him a chance to defend himself. The major superior, or the person 
delegated for the case, must communicate the inculpatory acts or omis
sions to the religious, as well as indicate the need to modify the behavior, 
and change what is expected of him. The admonition will explain the na
ture of the measure to the religious, if necessary, and will specifically point 
out that unless the changes are made, exclaustration will be imposed. The 
communication will also state the individual's right to def end himself be
fore the major superior as well as before the supreme moderator. 

Informed of the possibility of imposed exclaustration and causes on 
which it is based, the individual must be given the opportunity to defend 
himself, whether before the superior who made the admonition or before 
the supreme moderator. If the individual responds orally, the defenses will 

2. SCRIS, "Exclaustraci6n 'ad nutum Sanctae Sedis,"' Decision of January 19, 1974, in 
Informationes SCRIS l (1975), p. 76. 
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be taken down in writing and should be signed by him and by either a no
tary or two witnesses. 

If the established time limit passes without the problem having been 
corrected, the supreme moderator, with the consent of his council, will 
decide whether to request the Holy See to impose exclaustration on the in
dividual in question. 

The supreme moderator will send the formal petition to impose ex
claustration together with all the documents and acts of the case to the 
competent authority to impose the exclaustration. The file will contain the 
following: (a) a brief history of the individual; (b) the allegations against 
him and the proof of facts; ( c) the efforts made by the superior to resolve 
the problem; ( d) a certification that the religious has been duly informed 
of the proceeding; ( e) proof that the individual was given the opportunity 
to defend himself , along with defenses and the value that the superior and 
the council gives them; and (f) the report of the council that considered 
the case. 

In the case of a member of an institute of pontifical right, the Holy 
See is the competent authority that can impose exclaustration. In the case 
of a member of an institute of diocesan right ,  it is the diocesan bishop. 
The Congregations of the Roman Curia in charge of these cases are the 
Congregation for Institutes of Consecrated Life and the Societies of Apos
tolic Life (PB 108) and the Congregation for the Eastern Churches (PB 58). 
In the case of an institute of diocesan right present in various dioceses , 
the competent diocesan bishop is the bishop in whose diocese is located 
the house to which the religious is assigned or attached. 

Imposed exclaustration is a singular decree whereby, in accordance 
with the norms of law and for a particular case, a decision is made that, by 
its nature , does not presuppose a petition of interest ( c. 48). It is a decree 
in a commisorial form, for its application to the individual is commended 
to another, usually the individual's major superior. To execute the exclaus
tration is nothing more that to put into play the necessary conditions for 
its practical application, which, specifically, consist of conveying the de
cree to the individual according to established norms. 

To properly carry out an imposed exclaustration, the religious must 
have been notified by transmitting the written decree of imposed exclaus
tration and the act of execution ( c. 37). For the act of notification to be le
gitimate, a written record must be made, in which the act of notification is 
made expressing the date and place of notification, and it must be signed 
by the individual, by the notifying person, and by a notary or two wit
nesses. 

The individual may have recourse against the decree that imposes 
exclaustration pursuant to c. 700 and he may have recourse before the 
STAS pursuant to c. 1445 § 2. The PCILT has clarified that the recourse of 
c. 700 should be presented, not before the Signatura, as normally happens 
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when challenging an act of the Dicasteries of the Roman Curia, but before 
the same congregation.3 It is, then, the petition referred to in c. 1734. 

4. Effects of exclaustration 

The canonical effects of exclaustration are described in c. 687. The 
enumeration of these canonical effects suffers from a certain generality 
because it tries to cover the two kinds of exclaustration: the indult of ex
claustration and imposed exclaustration, which are considerably different. 

Regarding especially the indult of exclaustration, which is in re
sponse to a petition for exclaustration made by the religious, c. 687 pro
vides that " [m]embers who are exclaustrated are considered as dispensed 
from those obligations which are incompatible with their new condition 
of life." 

Regarding imposed exclaustration, it would have been more logical 
to state that it is the decision of competent authority that imposes the pre
cept of living outside the house of the institute on the religious. But this 
expression was not used to avoid confusing exclaustration with permis
sion to live outside a house of the institute. 

Imposed exclaustration does not have a time limit, therefore the au
thority that imposes it must determine its duration. Exclaustration does 
not end just because the cause that occasioned it no longer exists, either 
by the will of the individual or by that of the religious superiors. It requires 
the intervention of the Holy See or diocesan bishop, as appropriate, who 
will decide to revoke the prior decision by another decree. 

In both cases of exclaustration, the exclaustrated member "remains 
dependent on and under the care of their Superiors and, particularly in the 
case of a cleric, of the local Ordinary." The principal responsibility for the 
care of the exclaustrated member lies with the religious superiors. The ex
claustrated one continues to be a member of his institute, although his 
obligations and rights are partially diminished, and if he is a cleric, he con
tinues incardinated in the institute. The religious superior will see to it 
that the exclaustrated religious remains faithful to his vocation by fulfill
ing all the obligations compatible with his condition of life. The religious 
superior will watch out for the material situation of the exclaustrated reli
gious, seeing to it that he has the basic necessities. 

"Members who are exclaustrated are considered as dispensed from 
those obligations which are incompatible with their new condition of life," 
particularly those of a communal nature that cannot be carried out indi
vidually. The proper law usually specifies the relationships that the ex
claustrated must maintain with the institute. The exclaustrated member is 

3. Cf. CPITL, Reply, May 17, 1986, in AAS 78 (1986) , p . 1323. 
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bound by all the other obligations since he continues to be a religious. 
This might seem unfair in the case of imposed exclaustration, for the 
member remains tied to a group of obligations and yet is deprived of some 
rights of great importance: concretely being able to reside in the religious 
house and having active and passive voice. Imposed exclaustration does 
have this odious aspect for the individual, but it is justified for the com
mon good, which must be protected. 

Considering the diversity of situations regarding exclaustration, es
pecially between the indult of exclaustration and imposed exclaustration, 
the CIC allows that the exclaustrated member "may wear the religious 
habit or not" at his discretion. It sometimes may be the case that the reli
gious can, because of some necessity, petition for exclaustration not to 
distance himself from the institute, but, for example, because a family sit
uation may require his presence for more than the one-year-limit of per
mission to live outside a house of the institute. In those cases, for the 
spiritual comfort of the religious and the good of the ecclesial community 
in which he lives, he may wear the religious habit. The same is possible in 
imposed exclaustration cases, though it might be better in this case if he 
did not wear the habit. Therefore, the canon states "unless the indult 
states otherwise." 

Exclaustration implies a certain separation from the institute, mate
rially and in regard to his obligations, and accordingly, it is natural and ap
propriate that the CIC expressly states that the exclaustrated member will 
"lack active and passive voice" during exclaustration. Once reincorpo
rated into the life of the institute, the proper law may require of the mem
ber a certain waiting period or some other proof before restoring to him 
active and passive voice. 

5. Qualified exclaustration 

CICLSAL sometimes allows "qualified exclaustration" as it has come 
to be called. Its characteristics are as follows: (a) exercise of the sacred 
ministry and use of the ecclesiastical habit are prohibited, and all clerical 
privileges and obligations, other than celibacy, are suspended; (b) during 
exclaustration the religious cleric can receive the sacraments as do the la
ity; ( c) the religious shall promise in writing to provide for his own needs; 
and ( d) he is to return to the congregation when the time granted in the in
d ult has ended. 

Qualified exclaustration is offered as a time of reflection for cleric 
religious who are thinking about leaving their vocation, with the purpose 
of allowing them reconsider their decision. For this reason, religious in 
qualified exclaustration remains under the special care of the local and re
ligious ordinary. 
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Tit. II. Ch. VI. Art. 2. Departure from the Institute cc. 688-689 

§ 1. Qui expleto professionis tempore ab instituto egredi 
voluerit, illud derelinquere potest. 

§ 2. Qui perdurante professione temporaria, gravi de 
causa, petit ut institutum derelinquat, indultum dis
cedendi consequi potest in instituto iuris pontificii a 
supremo Moderatore de consensu sui consilii; in ins
ti tutis autem iuris dioecesani et in monasteriis, de 
quibus in can. 615 ,  indultum, ut valeat, confirmari 
debet ab Episcopo domus assignationis. 

§ 1. A person who, on the completion of the time of temporary profes
sion, wishes to leave the institute, is free to do so. 

§ 2. A person who, during the time of temporary profession, for a grave 
reason asks to leave the institute can obtain an indult to leave. In an 
institute of pontifical right, this indult can be given by the supreme 
Moderator with the consent of his or her council. In institutes of dioc
esan right, and in the monasteries mentioned in can. 615, the indult 
must, for validity, be confirmed by the Bishop in whose diocese is lo
cated the house to which the person is assigned. 

SOURCES: § 1: c. 637 
§ 2: c. 638; CAd 14; SCR Deer. Religionum laicalium, 31 maii 
1966, I, 3 (AAS 59 [1967] 362-364); SCRSI Deer. Cum superi
ores generales, 27 nov. 1969 (AAS 61 [1969] 738-739) 

CROSS REFERENCES: cc. 37, 59, 62, 63, 127 § 1, 615, 654, 657 § 1, 689 

689 § 1.  Sodalis, expleta professione temporaria, si iustae 
causae affuerint, a competenti Superiore maiore , 
audito suo consilio, a subsequenti professione emit
tenda excludi potest. 

§ 2. Infirmitas physica vel psychica, etiam post professio
nem contracta, quae, de iudicio peritorum, sodalem, 
de quo in § 1 ,  reddit ineptum ad vitam in instituto 
ducendam, causam constituit eum non admittendi ad 
professionem renovandam vel ad perpetuam emit
tendam, nisi ob neglegentiam instituti vel ob labo
rem in instituto peractum infirmitas contracta 
fuerit. 

§ 3. Si vero religiosus, perdurantibus votis temporariis, 
amens evaserit, etsi novam professionem emittere 
non valeat, ab instituto tamen dimitti non potest. 
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§ 1. The competent major Superior, after consulting his or her council, 
can for just reasons exclude a member from making further profes
sion on the completion of temporary profession. 

§ 2. Even though contracted after profession, a physical or psychological 
infirmity which, in the judgement of experts, renders the member 
mentioned in § 1 unsuited to lead a life in the institute, constitutes a 
reason for not admitting the member to renewal of profession or to 
perpetual profession, unless the infirmity was contracted through the 
negligence of the institute or because of work performed in the insti
tute. 

§ 3. A religious who becomes insane during the period of temporary vows 
cannot be dismissed from the institute, even though unable to make a 
new profession. 

SOURCES: § 1: c. 637 
§ 2: c. 637; SCRSI Deer. Dum canonicarum legum, 8 dee. 
1970, 5 (AAS 63 [1971] 319) 
§ 3: SCR Resp., 5 feb. 1925 (AAS 17 [1925] 107) 

CROSS REFERENCES: cc. 127 § 1, 657 § 1, 688 

COMME NTARY -------

Francisco J. Ramos, op. 

l .  Departure from the institute after having completed the time of 
profession 

Within the norms regarding religious profession, c. 657 § 1 states that 
once he has completed the time of temporary profession, "a religious who 
freely asks and is judged suitable is admitted to a renewal of profession or 
to perpetual profession. Otherwise, the religious is to leave." For its part 
c. 688 § 1 provides that " [a] person who, on the completion of the time of 
temporary profession, wishes to leave the institute, is free to do so." With
out getting into the moral aspects, the CIC affords the religious the free
dom of leaving the institute once the time of profession has run, without 
this freedom being conditioned by norms of particular law, for example, 
having to reimburse the institute for the investment in his formation. 
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2. Indult for departing the institute during the temporary 
profession 

Permission to live outside the house of the institute implies only that 
the religious does not have to live in a house of his institute without, as 
provided by universal law, his rights and obligations being diminished. Ex
claustration, on the other hand, means living outside a house of the insti
tute and a curtailment of some obligations and rights. Abandonment of the 
institute implies the end of the relationship of rights and duties between 
the member and the institute. 

If the religious wants to leave the institute during temporary prof es
sion, he must expressly request it (c. 59), for it is a case of the religious 
freely leaving the institute. The religious must have grave cause to request 
leaving the institute, for the bonds that bind are grave: "By religious pro
fession members make a public vow to observe the three evangelical 
counsels. Through the ministry of the Church, they are consecrated to 
God and are incorporated into the institute with the rights and duties de
fined by law" (c. 654). The gravity of the cause will be evaluated by those 
responsible for deciding whether to grant the indult. Grave cause for peti
tioning to depart from the institute could be, for example, the member's 
belief that he is not suited for this kind of life or that he must respond to 
other moral demands. If none of the alleged motivating reasons is true, the 
exposing of something false in the petition will render the rescript invalid 
(c. 63). 

The authority to issue the indult to depart the institute during tempo
rary profession, " [i ]n an institute of pontifical right" resides in the "su
preme Moderator with the consent of his or her council." The consent of 
the council must be requested and given pursuant to c. 127 § 1. "In insti
tutes of diocesan right and in the monasteries mentioned in c. 615, the in
dult must, for validity, be confirmed by the bishop in whose diocese is 
located the house to which the person is assigned." Confirmation is re
quired for the validity of the indult, but this must be granted by the su
preme moderator with the consent of his council. 

The indult begins to take effect upon notification of the interested 
party, for it is given in a commissorial form, that is, by designating an ex
ecutor of the ind ult ( c. 62). The rescript that grants the ind ult to leave the 
institute must be written ( c. 37). The petitioner may reject the indult upon 
its being communicated to him and, in such case, the indult becomes in
valid. If later he wants to depart, he will have to request a new indult. 
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3. Departure from the institute for not having been admitted to 
renew the profession or to make the perpetual profession 

Canon 657 § 1 establishes the right of the religious to be admitted to 
the renewal of his profession or to perpetual profession when, having 
completed the time for profession, he freely requests it and if he is consid
ered suitable. For its part c. 688 § 1 establishes the right of the religious to 
leave the institute upon completion of his time of profession. Canon 689 
establishes the institute's right to exclude him from further profession: 
"The competent major Superior, after consulting his or her council, can 
for just reasons exclude a member from making further profession on the 
completion of temporary profession." 

Pursuant to proper law, the authority who can exclude the member 
from further profession is the competent major superior. The decision to 
exclude a religious from further profession is a grave one for the person 
and for the institute, therefore it is left in the hands of the major superior, 
who, pursuant to c. 127 § 1, must consult his council before making the de
cision. 

To exclude a religious from further profession, just causes are re
quired. Just causes to exclude him from further profession will be those 
facts or circumstances of the religious that make him unsuitable for the 
life he would embrace through profession. The facts or circumstances 
need not be culpable, since excluding him from further profession is not 
punishment for some offence. In fact, it is enough that the major superior 
judges the religious unsuitable in intellectual, moral, or physical aptitudes 
necessary for the religious life in that institute. The margin of discretion 
that universal law gives to the major superior is very broad. Particular law 
can provide more specific guidelines. In any case, the discretion is very 
broad, and the major superior must use it with a great sense of responsi
bility to avoid other motives becoming mixed up in a decision of such 
gravity. On the other hand, keep in mind that when there is doubt about 
suitability, definitive integration cannot be granted. And when it is morally 
clear that the member is not suitable, it is better not to delay the decision 
about definitive departure. 

The nonadmission to renew profession or to be admitted to perpet
ual profession should not surprise the unaccepted member, since it is sup
posed that many times it would have been called to his attention that his 
manner or actions were not up to the institute's due expectations of him. 
Nevertheless, sometimes even after they have been appropriately warned, 
the excluded members act as though they could not have imagined such a 
decision. 

It is possible to appeal the lawful major superior's decision not to 
admit the candidate to renewal of profession or to proceed to perpetual 
profession to the supreme moderator. Keeping in mind the CIC places the 
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decision in the hands of the competent major superior, with the advice of 
his council, the decision on whether to exclude him or not from further 
profession (c. 689 § 1) cannot be appealed on the merits of the decision. 
On the other hand, procedural defects could be appealed; for example, if it 
is established that a decision was taken without having consulted the 
council. 

Regarding just causes, c. 689 refers expressly to illness: "Even 
though contracted after profession, a physical or psychological infirmity 
which, in the judgment of experts, renders the member mentioned in § 1 
unsuited to lead a life in the institute, constitutes a reason for not admit
ting the member to renewal of profession or to perpetual profession" 
( c. 689 § 2). In these circumstances it is natural that experts must inter
vene to specify the nature of the illness and its relevance to the member's 
ability to live in the institute, but it is the major superior who is ultimately 
responsible for judging the existence of the just cause to admit the reli
gious to renew his profession or to be admitted to perpetual profession. 
The expression of the canon " [ e ]ven though contracted after profession" 
never ceases to cause amazement. To understand it, keep in mind that to 
accept a candidate who is not apt for religious life results in damage to the 
institute and to the person himself , such that, though seemingly severe, it 
is in the end truly just. On the other hand, the statement should be taken 
into account that immediately follows: "unless the infirmity was con
tracted through the negligence of the institute or because of work per
formed in the institute,"  because in this case it would be unjust not to 
admit him to further profession. 

The last part of the canon provides that " [a] religious who becomes 
insane during the period of temporary vows cannot be dismissed from the 
institute, even though unable to make a new profession" ( c. 689 § 3). In 
this case it is clear that the religious, although he might have lucid mo
ments, is not capable of making a new profession because he lacks suffi
cient use of reason. Nevertheless, f or the same reason, the canon 
categorically affirms that he may not be dismissed from the institute even 
though it is foreseeable that, due to his mental condition, there will be 
many difficulties and much worry. 
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§ 1.  Qui, expleto novitiatu vel post professionem, legi
time ab instituto egressus fuerit, a Moderatore su
premo de consensu sui consilii rursus admitti potest 
sine onere repetendi novitiatum; eiusdem autem Mo
deratoris erit determinare congruam probationem 
praeviam professioni temporariae et tempus voto
rum ante professionem perpetuam praemittendum, 
ad normam cann. 655 et 657. 

§ 2. Eadem facultate gaudet Superior monasterii sui 
iuris cum consensu sui consilii. 

§ 1. A person who lawfully leaves the institute after completing the novi
tiate or after profession, can be re-admitted by the supreme Modera
tor, with the consent of his or her council, without the obligation of 
repeating the novitiate. The same Moderator is to determine an ap
propriate probation prior to temporary profession, and the length of 
time in vows before making perpetual profession, in accordance with 
the norms of cann. 655 and 657. 

§ 2. The Superior of an autonomous monastery, acting with the consent of 
his or her council, has the same faculty. 

SOURCES: § l :  c. 640 § 2; RC 38, I, II 

CROSS REFERENCES: cc. 641, 643 § 1, 5°, 655, 657 

C O MME NTARY -------

Francisco J. Ramos, op. 

l .  Readmission without the obligation to repeat the novitiate 

The hypothesis of c. 690 is the possibility of being readmitted without 
having to repeat the novitiate or the customary probation before prof es
sion. From the text of c. 643 § 1, 5°, regarding the invalidity of admission to 
the novitiate by "one who has concealed his or her incorporation in an in
stitute of consecrated life or society of apostolic life," we gather that the 
fact of having been incorporated in an institute of consecrated life or soci
ety of apostolic life in itself does not constitute an obstacle for admission 
to the novitiate, thus beginning the process of reincorporation into the in
stitute, following the other requirements of the law. 
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Here, it is a matter of the possibility of being "readmitted" that 
clearly means a new admission to the same institute of which the individ
ual had formed a part. The motive for this norm is because the initiation to 
the spirituality and life of the institute are considered to have already 
taken place, which would not happen in the case of a different institute. 

The possibility of this readmission without having to repeat either 
the novitiate or a probation before profession refers to " [a] person who le
gitimately leaves the institute, " such that those who had left unlawfully 
may not enjoy this benefit, nor may those who have been expelled from 
the institute. Further, as is only natural, it is required that the member had 
left "after completing the novitiate or after profession." Finally, notwith
standing where the canon is located, the norm applies both to those who 
left after temporary profession or after perpetual profession. This was the 
reason for using the term profession without any other qualifier. 1 

Pursuant to the norms of the proper law (c. 641), the right to admit 
candidates to the novitiate rests with the major superiors, whether the 
candidate is entering for the first time or in cases of readmission. In con
trast, the authority who can grant readmission without the obligation of 
repeating the novitiate and who determines the steps to be followed to 
reach definitive incorporation is "the supreme Moderator, with the con
sent of his or her council." 

The canon provides in a general way that " [t ]he same Moderator is to 
determine the appropriate probation prior to temporary profession, and 
the length of time in vows before making perpetual profession, in accor
dance with the norms of cc. 655 and 657." It is obligatory, then, that there 
be a probation period before temporary profession and some time be
tween temporary and perpetual profession. 

Various elements must be taken into account in determining the pro
bation periods: the reason for the member's leaving; the time he spent out
side the institute and how he lived; the reasons that moved him to return; 
and his physical and mental health. In every case, the time of temporary 
profession must be adjusted to the norm of cc. 655 and 657, that is, it can
not be less than a period of three years nor more than six years ( c. 655), 
but it may be extended according to the proper law. On the other hand, the 
time for temporary vows may not exceed nine years (c. 657 § 2). 

The status of a religious readmitted into the institute is as that of one 
who enters for the first time, save those requirements that this canon per
mits to be dispensed with. Previous profession does not count for the pur
poses of appointment to certain functions. 

1. Comm. 13 (1981), p. 336. 
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2. Readmission in autonomous monasteries 

Canon 690 § 2 states the following: "The Superior of an autonomous 
monastery, acting with the consent of his or her council, has the same fac
ulty [ to readmit without obligation of repeating the novitiate and to deter
mine the probation]." Clearly, then, the legislator grants the faculty of 
c. 690 to the superior of an autonomous monastery, who is the major supe
rior, but the law never calls him supreme moderator. 

On the other hand, the text of the paragraph undoubtedly makes us 
see that the superior of an autonomous monastery can exercise this fac
ulty upon a member who had legitimately left the monastery after having 
completed the novitiate or even after profession, but not in the case of a 
religious who had left, under conditions required by the canon, from an
other monastery, though that monastery was of the same order, institute, 
or confederation. 
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Tit. II. Ch. VI. Art. 2. Departure from the Institute cc. 691-693 

§ 1 . Prof essus a votis perpetuis indultum discedendi ab 
instituto ne petat, nisi ob gravissimas causas coram 
Domino perpensas; petitionem suam deferat su
premo instituti Moderatori, qui earn una cum voto 
suo suique consilii auctoritati competenti transmit
tat. 

§ 2 .  Huiusmodi indultum in institutis iuris pontificii Sedi 
Apostolicae reservatur; in institutis vero iuris dioe
cesani, id etiam Episcopus dioecesis, in qua domus 
assignationis sita est, concedere potest. 

§ 1. A perpetually professed religious is not to seek an ind ult to leave the 
institute, except for the gravest of reasons, weighed before the Lord. 
The petition is to be presented to the supreme Moderator of the insti
tute, who will forward it to the competent authority with his or her 
own opinion and that of the council. 

§ 2. In institutes of pontifical right this indult is reserved to the Apostolic 
See. In institutes of diocesan right, the indult can be granted by the 
Bishop in whose diocese is located the house to which the religious is 
assigned. 

SOURCES: § 2: c. 638; CodCom Resp. II, 24 iul. 1939 (AAS 31 [1939] 321) 

CROSS REFERENCES: cc. 692, 693 

692 lndultum discedendi legitime concessum et sodali notifi
catum, nisi in actu notificationis ab ipso sodale reiectum 
fuerit, ipso iure secumfert dispensationem a votis nee
non ab omnibus obligationibus ex professione ortis. 

An indult to leave the institute which is lawfully granted and notified to 
the member, by virtue of the law itself carries with it, unless it has been re
jected by the member in the act of notification, a dispensation from the 
vows and from all obligations arising from profession. 

SOURCES: c. 640 § 1; CodCom Resp. III, 1, 12 feb. 1922 (AAS 14 [1922] 
662) 

CROSS REFERENCES: cc. 37, 40-45, 62, 654, 691 
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693 Si sodalis sit clericus, indultum non conceditur prius
quam inveniat Episcopum qui eum in dioecesi incardinet 
vel saltem ad experimentum recipiat. Si ad experimen
tum recipiatur, transacto quinquennio ipso iure dioecesi 
incardinatur nisi Episcopus eum recusaverit. 

If the member is a cleric, the indult is not granted until he has found a 
Bishop who will incardinate him in his diocese, or at least receive him 
there on probation. If he is received on probation, he is by virtue of the 
law itself incardinated in the diocese after five years, unless the Bishop 
has rejected him. 

SOURCES: c. 641; CodCom Resp. 2, 27 iul. 1942 (AAS 34 [1942] 241); ES 
I: 3 § 5; Signatura Sententia 20 maii 1978 

CROSS REFERENCES: cc. 665 § 2, 696 § 1, 691, 692 

COMME NTARY -------

Francisco J. Ramos, op. 

I. lndult to depart from the institute for a perpetually professed 
religious 

a) Concept, causes, and procedure 

The departing of a member in perpetual vows is painful and in princi
ple not desired. Canon 691 § 1 reflects this by a negative statement: " [a] 
perpetually professed religious is not to seek an ind ult to leave the insti
tute [previously called 'secularization'] ,  except for the gravest of reasons, 
weighed before the Lord." The religious' responsibility to consider before 
God the gravity of the reasons for his requesting an indult to depart from 
the institute is emphasized. He must consider it in the presence of God be
fore the Church, his institute, and himself. 

The causes that bring a religious to ask for definitive departure from 
the institute are, in the end, skepticism about his own vocation or reluc
tance to continue in it. These can be motivated by many reasons, whether 
personal or stemming from the institution itself. 

The existence and gravity of the causes should be evaluated also by 
all those who will participate in the granting of the indult. However, once 
the religious has decided to leave, there is not much leeway afforded to 
those who will participate in the granting or denial of the indult. When the 
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religious has maturely made the decision and comes to ask for the indult, 
the personal process is almost always irreversible. 

Once the decision has been made, the member who requests the de
parture from the institute is to present the petition "to the supreme Moder
ator of the institute." It will honestly set forth in writing: (a) when and in 
what circumstances he took his vows; (b) the reasons for having taken 
vows; ( c) how he has lived the vows, enumerating the important steps and 
circumstances of his religious life; and ( d) why he wants to leave the insti
tute at the present time. 

The petition may be transmitted to the supreme moderator through 
the major superior, who is supposed to be familiar with the case and has 
done everything possible to have the situation not reach this moment. The 
major superior may send relevant information to the supreme moderator. 
In any case, the responsibility to evaluate and to complete the necessary 
documents before sending the petition on to the Holy See belongs to the 
supreme moderator and his council, not to the major superior and much 
less to his council. 

The general superior, either personally or through his representative, 
must do the following: (a) gather all necessary or useful information; 
(b) complete the curriculum vitae; ( c) solicit the judgments f rom the 
competent superiors regarding the religious at the time of his admission to 
the institute, and their judgment about his life in the institute; ( d) report 
on his relationships with his superiors about his faithfulness to his reli
gious commitments; and (e) indicate any possible psychological or physi
cal problems of the individual. 

The supreme moderator will send the petition of the religious and in
formation gathered to the competent authority, with a statement of his 
opinion and that of his council. 

It should be noted that a votum or opinion is required and not a deci
sion, for that is reserved to the Apostolic See, who may or may not follow 
the opinion of the supreme moderator and his council. The votum and 
opinion of both the supreme moderator and his council are required, not 
just the votum of the former having heard his council, though both vota 
may coincide. The opinion of the supreme moderator and his council may 
disagree with the petition of the religious. In that case, the supporting rea
sons for their opinions must be clearly explained. They should also sug
gest the possible solution for the case. 

"In institutes of pontifical right, this indult is reserved to the Apos
tolic See" (c. 691 § 2). The gravity of the matter and the ease with which 
permission to depart from the institute was sometimes obtained coun
seled to leave the granting of the indult only in the hands of the Holy See. 
The Dicasteries of the Holy See entrusted to grant the ind ult in the name 
of the Holy Father are the CICLSAL (PB 108) and the CEC (PB 58), accord
ing to the congregation to which the institute is subject. 
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"In institutes of diocesan right, the indult can also be granted by the 
bishop in whose diocese is located the house to which the religious is as
signed." ( c. 691 § 2) The diocesan bishop who can grant the ind ult is the 
bishop in whose diocese is located the house to which the religious is as
signed, though the religious may, in fact, be in another diocese. Naturally, 
and the text clearly states, the indult can be granted by the Apostolic See. 

b) Effects and notification 

The indult to depart from the institute, "by virtue of the law itself 
carries with it, unless it has been rejected by the member in the act of no
tification, a dispensation from the vows and from all obligations arising 
from profession" (c. 692). Religious profession implies the following: by 
public vow embracing the evangelic councils, the consecration to God 
through the ministry of the Church, and the incorporation into the insti
tute with the rights and duties determined by law ( c. 654). 

Canon 692 does not speak of the consecration to God through the 
ministry of the Church inasmuch as it is a spiritual effect, limiting itself to 
the juridical consequences of profession-the obligation to observe the 
three evangelical councils and all obligations stemming from profession, 
whether given by universal or proper law. The indult bears not only the 
dispensation of the obligations, but also the loss of the rights of the reli
gious state and of those he had as a member of the institute. 

The indult, aside from having to be "legitimately granted" must be 
"made known to the member," thus granting the possibility of his rejecting 
it ( cc. 37 and 62). On the other hand, experience has demonstrated that 
giving a time limit to accept or reject the indult causes many difficulties 
because the religious who had requested it and had decided to leave the 
institute used to try to pressure the institute by claiming supposed rights, 
even before the civil authority, and threatening to reject the indult unless 
his demands were met. Accordingly, c. 692 provides that " [a)n indult to 
leave the institute which is legitimately granted and notified to the mem
ber, by virtue of the law itself carries with it, unless it has been rejected by 
the member in the act of notification, a dispensation from the vows and 
from all obligations arising from profession." 

Notification consists of delivering the rescript issued by the compe
tent authority or an authentic copy of the same to the member ( c. 37). The 
fact of notification and the acceptance, or at least, that upon notification 
the indult was not rejected or, if appropriate, that it was rejected, will be 
duly recorded by an authentic document ( c. 37). The document will indi
cate the place and date of notification and will be signed by the individual 
and countersigned by the executor and two witnesses. If the individual re
fuses to sign, that will be made clear in the document. The executor will 
perform his duty according to cc. 40-45 and all other norms regulating ad
ministrative acts. 

1858 



RAMOS Tit. II. Ch. VI. Art. 2. Departure from the Institute cc. 691-693 

2. Indult to depart from an institute for a perpetually professed 
cleric 

Canon 692 requires that the indult be "legitimately granted." It will be 
legitimately granted if it complies with universal and particular law. Canon 
693 provides one of those requirements: "If the member is a cleric, the in
dult is not granted until he has found a bishop who will incardinate him in 
his diocese, or at least receive him there on probation." 

Therefore, if the member is a cleric, before the indult is granted, he 
must find a bishop who will incardinate him in his diocese or, at least, re
ceive him on probation. For its part, the authority who grants the indult 
must verify that this requirement really has been met. Thus it is avoided 
having clerics, deacons, and presbyters not subject to any ordinary. In 
case the bishop who received him on probation does not admit him per
manently or prolongs the probation period, the cleric cannot exercise his 
sacred orders until another bishop incardinates him or receives him on 
probation. 

The text of the canon does not condition the validity of granting the 
indult on the fact that the cleric has found a bishop who will incardinate 
him in his diocese. But given the tone of the statement, " [i]f the member is 
a cleric, the indult is not granted" and given the practice of the Holy See, 
clearly the Holy See would not grant the indult to depart from the institute 
without the cleric in question having first found a bishop who would incar
dinate him in his diocese. If the indult has been granted, it remains sus
pended until the cleric finds a benevolent bishop to incardinate him. 

When the religious cleric wants to leave the institute but to continue 
being a cleric and he has not found a benevolent bishop to incardinate him 
in the diocese, the Holy See often grants laicization ad experimentum. 
This is to say, the Holy See grants exclaustration to the religious for five 
years, but a benevolent bishop may incardinate him in his diocese at any
time by proper decree, thereby dissolving the vows and all ties the reli
gious had with the institute. 

The possibility that the bishop would receive the religious in his dio
cese, at least on probation, certainly will help him to find a bishop dis
posed to accept him because, not being a definitive acceptance, the rights 
of the diocese remain protected. The CIC, on the other hand, also protects 
the right of the cleric who has left a religious institute by means of a legit
imately granted indult: "If he is received on probation, he is by virtue of 
the law itself incardinated in the diocese after five years, unless the bishop 
has rejected him" (c. 693). 

If the bishop rejects him and he finds no other benevolent bishop, 
the religious must return to the institute. If he does not return and does 
not obtain permission, he will be considered illegitimately absent ( cc. 665 
§ 2 and 696 § 1). 
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ART. 3 
De dimissione sodalium 

ART. 3 
The Dismissal of Members 

§ 1. Ipso facto dimissus ab instituto habendus est sodalis 
qui: 
1 ° a fide catholica notorie defecerit; 
2 ° matrimonium contraxerit vel, etiam civiliter tan

tum, attentaverit. 
§ 2.  His in casibus Superior maior cum suo consilio, nulla 

mora interposita, collectis probationibus,  declara
tionem facti emittat, ut iuridice constet de dimis
sione. 

§ 1. A member is to be considered automatically dismissed if he or she 
I O has notoriously defected from the Catholic faith; 
2° has contracted marriage or attempted to do so, even civilly. 

§ 2. In these cases, the major Superior with his or her council must, after 
collecting the proofs, without delay make a declaration of the fact, so 
that the dismissal is juridically established. 

SOURCES: § 1,1 ° : c. 646 § 1,1 ° 

§ 1,2° : C. 646 § 1,3° 

§ 2: c. 646 § 2; CodCom Resp. III, 30 iul. 1934 (AAS 26 [1934] 
494) 

CROSS REFERENCES: cc. 18, 194 § 1, 2°, 316, 751 

l .  Introduction 

C O MME NTARY ------

Francis G. Morrisey, omi. 

The canons of the 1983 Code on the dismissal of religious apply to all 
religious-both men and women-whether they be in temporary vows or 
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in perpetual profession.1 Before the CJC/1917, a solemnly professed mem
ber who remained incorrigible for a period of six months or more could be 
dismissed from the order following a judicial process where the canonical 
proof of the motives for dismissal was established. Nuns could be dis
missed only with the authorization of the Holy See. Religious who were 
dismissed were not dispensed from their vows. 

In religious congregations, conditions for dismissal were different, 
depending on whether the person was a cleric or a layperson, in perpetual 
vows, or in temporary profession. No juridical form was prescribed for the 
latter. However, in principle, a formal procedure was required in the case 
of a cleric or of a perpetually professed religious. The dismissal did not be
come effective until it was confirmed by the Holy See. Generally speaking, 
a dismissed religious remained bound by the obligations arising from pro
fession. 

This legislation was substantially incorporated into the 1917 Code 
and remained in effect until the decree of March 2, 1974.2 The 1974 decree 
suppressed the judicial procedure for the dismissal of perpetually pro
fessed members in exempt clerical institutes and replaced it by the admin
istrative procedure in effect for perpetually professed members of other 
institutes. This latter administrative procedure offered as many guarantees 
of justice as did the process and met the requirements of natural justice.3 

The 1983 Code lists three possible forms of dismissal and their 
causes: automatic dismissal, mandatory dismissal, and facultative dis
missal. It then describes the procedure to be followed in such cases and 
treats of the effects of legitimate dismissal. Canon 694, which we have 
commented on, regulates the automatic dismissal. 

2. The reasons for automatic dismissal. 

a) Abandoning the Catholic faith 

A person who notoriously abandons the Catholic faith is first of all 
one who receives ordination (or the equivalent) in another church or ec
clesial community, or who has made a public profession of faith in it, or 
has registered as a member. Second, it is a person who is an apostate from 

1. For a study of the legislation under the CIC 17, cf. "Procedure To Be Followed in 
Expelling a Woman Religious with Perpetual Vows," in Consecrated Life 2 (1976), pp. 69-72; 
also cf. E. McDONOUGH, "Separation of Members from the Institute,"  in J. HITE-S. HOLLAND-D. 
WARD, A Handbook on Canons 573-746 (Collegeville 1985), pp. 221-273, especially pp. 252-
266. 

2. AAS 66 (1974), pp. 215-216. 
3. This observation is contained almost literally in the work edited by the Canonical 

Committee of the Religious of France, Directoire canonique. Vie consacree et societes de vie 
apostolique (Paris 1986), p. 263, question 102. 
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the faith, a schismatic, or a heretic (cf. c. 751). However, the simple fact 
that a person no longer practices the Catholic religion on a regular basis 
does not necessarily imply that this person has notoriously abandoned the 
Catholic faith. 

It should be noted that the canon speaks of abandoning the Catholic 
faith, but not of leaving the Catholic Church. The wording can be com
pared with that found in cc. 194 § 1,2° and 316, which speak of abandoning 
the Catholic faith and abandoning the communion of the Church as justi
fying reasons for being deprived of an office or being dismissed from an 
association. 

It seems reasonable to hold that abandoning the Catholic faith re
quires some type of formal act, similar to the one mentioned in the canons 
on marriage (cf. c. 1086 § 1 etc.). It is not necessary, though, that the act be 
in writing; it suffices that it be proven. However, since the canon could be 
considered penal in nature, it would be subject to a strict interpretation 
( c. 18). For this reason, we could conclude that a secret abandoning of the 
faith would not entail automatic dismissal because the canon requires that 
such an act be notorious, that is, known by a large number of persons. 

b) Civil marriage 
Canon 694 distinguishes two forms of marriage: one which has in

deed been contracted, and the other which is attempted civilly. 

In the context of this canon, the expression "contracted marriage" 
implies one that is recognized by the Church, for instance, a marriage en
tered into by a religious in temporary vows before obtaining a dispen
sation, since temporary profession does not constitute a diriment 
impediment to marriage. 

A marriage will be considered to be "attempted" only, if there was a 
diriment impediment from which no dispensation was obtained before
hand (for instance, from the impediment arising from ordination to the di
aconate, c. 1087, or from the impediment arising from a public perpetual 
vow of chastity in a religious institute, c. 1088). In these cases, since the 
marriage cannot be celebrated before the Church, there would have been 
only a civil marriage that, although it is not recognized by the Church as 
such, nevertheless has a number of juridical consequences such as dis
missal. To help clarify the matter, the text could be compared with the pre
scription of c. 1071 § 1,3° that speaks of respecting natural obligations 
toward another party or toward children born of a previous union, such as 
a civil marriage; that indicates another consequence of an invalid mar
riage, or even of concubinage. 

It should be noted, though, that the canon does not speak of concubi
nage, even if it were public, but of marriage that was either celebrated or 
contracted. In the case of concubinage, c. 695 § 1 provides the rules to be 
followed. 
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3. The formalities to be observed 

c. 694 

While paragraph 1 indicated the causes for automatic dismissal , 
paragraph 2 spells out the practical procedure to be observed in such 
cases. The first step consists in collecting the proofs, such as a marriage 
or ordination certificate, the testimony of persons who are trustworthy, or 
the oral or written declaration of the religious in question. It would be not 
be correct to proceed simply on the basis of rumors or hearsay evidence. 

It is the major superior, either the superior general or the provincial 
superior, depending on circumstances, who pronounces the dismissal. 
This is done after the council has been convoked. It is important to note 
that the canon does not speak of the superior and council proceeding col
legially (as is the case in c. 696), or by vote. Those present are asked to 
verify the facts and make the appropriate declaration. So, there is no ques
tion of a formal vote , or of a decision as such; rather, it is a declaration 
that the person in question has been dismissed in accordance with the pre
scriptions of c. 694. Why is this so? Because the decision has already been 
made by the law itself. 

In order to be able to prove the fact of dismissal, it suffices for it to 
be inscribed in the minutes of the general or provincial administration 
meeting. If possible, a letter should be sent to the former member and a 
copy kept in the archives. If it is the provincial superior who declares the 
dismissal, the general administration of the institute is to be notified. 

Given present circumstances, we can see how important it is for an 
institute to make this declaration formally, not only to remove civil liabil
ity for the eventual acts of the dismissed member, but also to be able to 
state clearly at any given moment who is, or is not, a member of the insti
tute and who are those for whom the institute has obligations. 
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§ 1.  Sodalis dimitti debet ob delicta de quibus in 
cann. 1397, 1398 et 1395, nisi in delictis, de quibus 
in can. 1395 § 2,  Superior censeat dimissionem non 
esse omnino necessariam et emendationi sodalis 
atque restitutioni iustitiae et reparationi scandali 
satis alio modo consuli posse. 

§ 2. Hisce in casibus, Superior maior, collectis probatio
nibus circa facta et imputabilitatem, sodali dimit
tendo accusationem atque probationes significet, 
data eidem facultate sese defendendi. Acta omnia a 
Superiore maiore et a notario subscripta, una cum 
responsionibus sodalis scripto redactis et ab ipso so
dale subscriptis, supremo Moderatori transmittan
tur. 

§ 1. A member must be dismissed for the offences mentioned in 
cann.1397, 1398 and 1395, unless, for the offences mentioned in 
can.1395 § 2, the Superior judges that dismissal is not absolutely nec
essary, and that sufficient provision has been made in some other 
way for the amendment of the member, the restoration of justice and 
the reparation of scandal. 

§ 2. In these cases, the major Superior is to collect the proofs concerning 
the facts and the imputability of the offence. The accusation and the 
proofs are then to be presented to the member, who shall be given the 
opportunity for defence. All the acts, signed by the major Superior 
and the Notary are to be forwarded, together with the written and 
signed replies of the member, to the Supreme Moderator. 

SOURCES: § 2: cc. 647 § 2,3°, 650 § 3; SCRSI Reser., 25 nov. 1969, 5; 9 
§ 1; 14 § 3; SCRSI Deer. Processus iudicialis, 2 mar. 1974 
(AAS 66 [1974] 215-216); SCRSI Litt. circ., 1975, II, III 

CROSS REFERENCES: cc. 18, 1323 

COMME NTARY ------

Francis G. Morrisey, omi. 

l .  The causes for mandatory dismissal 

Canon 695 lists a number of cases where dismissal is mandatory. As 
was the case with c. 694, since this measure could be considered penal in 
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nature, a strict interpretation of c. 695 would be called for. Since the 
canon speaks of a delict , this term must be given the precise meaning it 
has in law. Thus, if any of the conditions necessary for a delict would be 
missing, the delict would not have been committed according to the spirit 
and the letter of the Code. For instance, if any of the conditions mentioned 
in c. 1323 were present , the penalty foreseen in c. 695 should not be ap
plied. Among these conditions, we could mention the case where a reli
gious acted under physical constraint , or was in a situation that could not 
have been foreseen or that could not have been opposed had it been fore
seen. In such an instance, a penalty could not be imposed. Grave fear, to 
use another example, justifies in some instances exemption from a pen
alty ( C. 1323,4 °). 

a) Homicide and abduction (c. 1397) 

The first instance is voluntary homicide or abduction by force or by 
fraud. This case is rather rare. 

b) Abortion ( c. 1398) 

A religious woman who has an abortion, or a religious man or 
woman who assists in procuring one would be subject to the prescriptions 
of c. 695 (see commentary on c. 1398). On January 19, 1988, the Commis
sion for Authentic Interpretation of the Code replied that the term "abor
tion" applies not only to the premature ejection of a nonviable fetus, but 
also to its elimination by any means or at any stage of conception (AAS 80 
[1988], p. 1818). 

In such instances, it would be important to verify whether the three 
conditions required for the committing of a delict exist : serious matter, 
sufficient knowledge and full consent. If there is not full consent, or if the 
person acted under the effect of grave fear (cf. c. 1324 § 1,5°), the penalty 
foreseen by the law should be tempered, and, in such a case, dismissal 
would not be mandatory. 

c) Delicts against the sixth commandment 

Canon 1395 lists a number of sins against the sixth commandment of 
the Decalogue; some of these lead to mandatory dismissal, others do not: 

concubinage; 

- external sins against chastity that cause scandal; 

- external sins against chastity committed by force, by threats, or 
in public; 

- sins against chastity committed with a minor under the age of six
teen. 

In the two first instances-concubinage and external sins that cause 
scandal-the dismissal is mandatory, provided the religious is recognized 
to be responsible for the acts. In some cases, though, we must recognize 
that responsibility is diminished or even nonexistent because the act was 
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not committed with full consent, but results from a pathological condition 
that can be more or less serious. It could even happen that no sin was 
committed. In such a case, obviously, the dismissal could not be decreed. 

As to sexual sins committed with young persons, and certain other 
sins (mentioned in c. 1395), dismissal is not mandatory if provision can be 
made in some other way for the amendment of the member, the restora
tion of justice and the reparation of scandal. 

Today, in many parts of the world, much publicity is given to sexual 
delicts committed with minors, and especially with children under the age 
of sixteen. Secular society judges these cases quite severely and the per
petrator, once found guilty, is usually sent to prison. The difficulty for reli
gious superiors is to determine whether the real cause of such actions is 
malice or a pathological state of mind. On the other hand, in the case of a 
pathology, if a priest has been found guilty and sent to prison, it will be 
very difficult afterwards to have him resume ministry. Parents and the 
faithful at large find it most difficult to forgive such offences. 1 However, 
taken alone, this practical difficulty does not justify a dismissal. 

The Code is stricter in cases of concubinage, because, in practice, 
we are usually faced with a situation where the religious refuses to leave 
the partner. On the other hand, the other sexual faults mentioned in 
c. 1395 are often committed by human weakness and usually are not indic
ative of ill will. Because of this, superiors will be more broad-minded 
when evaluating such situations. 

2. The procedure to be observed 

Section 2 of c. 695 spells out the procedure to be observed. It should 
be noted that no mention is made of canonical warnings or admonitions. 
Of course, this does not mean that a superior could proceed to dismissal 
without first making sure that the member, before certain acts were com
mitted, had been made aware of their penal effects or consequences. This 
being the case, it is a matter of gathering the proofs and showing that the 
facts were imputable (cf. c. 1321 § 1: "No one can be punished for the com
mission of an external violation of a law or precept unless it is gravely im
putable by reason of malice or of culpability").2 

In the case of a pathology, imputability will be diminished in propor
tion to the gravity of the illness. The greatest difficulty that arises in apply-

1. Cf. CONFERENCE DES EVEQUES CATHOLIQUES DU CANADA, "Recommandations du Comite 
ad hoc de la Conference des eveques catholiques du Canada sur les cas d'agression sexuelle," 
in Studia Canonica 26 (1992), pp. 461-486, especially pp. 471-474, nos. 20-23. 

2. Cf. E. MCDONOUGH, "A Gloss on Canon 1321," in Studia Canonica 21 (1987), pp. 381-
390; M. HUGHES, "The Presumption of Imputability in Canon 1321 § 3," in Studia Canonica 21 
(1987), pp. 19-36. 
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ing c. 695 lies in determining the degree of imputability. For this reason, 
when superiors cannot gather sufficient proof, they prefer not to act in 
such situations. The norms for imputability protect the member, even if 
there is a presumption of imputability when there has been an external vi
olation of the law (c. 1321 § 3). 

If it can be proven that the act was committed by fraud or by fault, 
the member is notified of the accusation and given the opportunity to 
present a legitimate defense (cf. c. 221 § 1: the faithful have the right to de
fend before a competent ecclesiastical forum those rights that they enjoy 
in the Church). The 1983 Code insists heavily on the right of defense,3 and 
not only when treating matrimonial tribunals (cf. cc. 1598 and 1620), but 
also in other instances, such as in dismissal cases. 

The canon does not state that the person in charge (judge, superior, 
etc.) must accept the arguments put forward by the accused member; 
rather, the arguments should be examined objectively to see whether the 
accused can explain the conduct in another way. 

If it is a provincial superior who is examining the case, and if it is 
considered that imputability truly exists for the faults committed, and if 
the arguments against dismissal are not considered to be acceptable, the 
acts are signed and are countersigned by the notary. (Cf. c. 483 § 1; ordi
narily, in religious institutes, the provincial or the general secretary, de
pending on the case, will be the notary.) If the person being dismissed is a 
priest, it seems that the notary must also be a priest ( cf. c. 483 § 2). 

The member who has been found guilty should sign the documenta
tion. In the case of a refusal to sign, which often happens, the superior can 
make a notarized statement to this effect. The canon presupposes that the 
accused member has not only presented an appropriate defense, but has 
also been questioned. If the accused replied to the questions, the answers 
are to be faithfully consigned in writing by the notary. According to c. 698, 
the accused can communicate directly with the superior general without 
going through the provincial superior. 

The acts of the case are then forwarded to the superior general who 
will decree the dismissal. Canons 699 and 700 describe the procedure to 
be observed by the general administration. 

3. Cf., e.g., "Jurisprudentia Supremi Tribunalis Signaturae Apostolicae," in Monitor 
ecclesiasticus 1 1 1  (1986), pp. 141-151, 381-387. 
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§ 1. Sodalis dimitti etiam potest ob alias causas, dum
modo sint graves, externae, imputabiles et iuridice 
comprobatae, uti sunt: habitualis neglectus obliga
tionum vitae consecratae; iteratae violationes sacro
rum vinculorum; pertinax inoboedientia legitimis 
praescriptis Superiorum in materia gravi; grave 
scandalum ex culpabili modo agendi sodalis ortum; 
pertinax sustentatio vel diffusio doctrinarum ab Ec
clesiae magisterio damnatarum; publica adhaesio 
ideologiis materialismo vel atheismo infectis; illegi
tima absentia, de qua in can. 665 § 2,  per semestre 
protracta; aliae causae similis gravitatis iure proprio 
instituti forte determinatae. 

§ 2.  Ad dimissionem sodalis a votis temporariis, etiam 
causae minoris gravitatis in iure proprio statutae 
sufficiunt. 

§ 1. A member can be dismissed for other causes, provided they are 
grave, external, imputable and juridically proven. Among such causes 
are: habitual neglect of the obligations of consecrated life; repeated 
violation of the sacred bonds; obstinate disobedience to the lawful 
orders of Superiors in grave matters; grave scandal arising from the 
culpable behaviour of the member; obstinate attachment to, or diffu
sion of, teachings condemned by the magisterium of the Church; pub
lic adherence to materialistic or atheistic ideologies; the unlawful 
absence mentioned in can. 665 § 2, if it extends for a period of six 
months; other reasons of similar gravity which are perhaps defined in 
the institute's own law. 

§ 2. A member in temporary vows can be dismissed even for less grave 
reasons determined in the institute's own law. 

SOURCES: § 1: cc. 647 § 2,1 ° et 3°, 651 § 1, 656, 2389 
§ 2: cc. 575 § 1, 647 § 2; CodCom Resp. 1,2°, 1 mar. 1921 (AAS 
13 [1921] 177) 

CROSS REFERENCES: cc. 18, 686 § 3 
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COMMENTARY 

Francis G. Morrisey, omi. 

1. Possible causes for optional dismissal 

c . 696 

Canon 696 § 1 establishes a list-which is not exhaustive-of seven 
possible causes for dismissal. It also recognizes the possibility that other 
causes may be established in the proper law (but not necessarily in the 
constitutions) of the institute. 

Some of the causes mentioned in the canon have been invoked in re
cent years by the Holy See in cases that became public. For instance, in 
the United States, on the occasion of ads placed in newspapers against the 
Church's position in relation to abortion and signed by a number of reli
gious, those who did so were called to recant their position under pain of 
dismissal from the institute because of the scandal they caused. 1. The let
ter informing them of this obligation ref erred explicitly to c. 696 § 1. 

Among the various causes listed, the easiest one to prove is illegiti
mate absence lasting more than six months. In such a case, it suffices to 
show that the religious in question is not living in the assigned religious 
house. When this cause is invoked, it is usually not necessary to ref er to 
matters touching moral life or doctrinal convictions, as would often be the 
case when the basis for the dismissal is the fact that the member holds 
opinions that have been explicitly condemned by the Magisterium of the 
Church, or when a member continues to violate obligations arising from 
the vows. 

Among these continued violations, we could mention, by way of ex
ample, to refuse an obedience without valid reasons, or the refusal to obey 
legitimate precepts. 

2. Conditions 

The canon explicitly states that four conditions must exist simulta
neously for the legitimacy of the dismissal process: the cause must be seri
ous, external, imputable and juridically proven. 

Thus, if one of these conditions does not exist, it is forbidden to pro
ceed with the dismissal. Once again, since we are dealing with material 
that is close to penal legislation, a strict interpretation would be justified 
(cf. C. 18). 

1. Cf. Letter of the SCRIS of November 30, 1984, in Origins 14 (1984-1985), pp. 492, 515-
516. 
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However, it often happens that it is difficult to prove imputability, as 
was the case for issues relating to sexual abuse (c. 695 § 1, see commen
tary). In some instances, the religious is not ill enough to be hospitalized, 
but is too ill to be fully responsible for actions. Such a person is disrup
tive, but does not wish to change ( or perhaps cannot change). In these sit
uations, when it is difficult to prove imputability, in place of having 
recourse to dismissal, superiors can ask the Holy See to impose exclaus
tration on the religious in question ( cf. c. 686 § 3). 2 

The juridical proof of the facts can be established by the declara
tions of witnesses, by documents (letters, bank accounts, etc.), and some
times even by the admission of the accused who wishes to justify such 
actions. We should keep in mind the prescription of c. 1573 that the depo
sition of one witness does not constitute full proof, unless the person is 
qualified to give evidence on matters carried out in an official capacity, or 
when the facts and other circumstances lead inevitably to this conclusion. 

3. The particular situation of those in temporary profession 

Section 2 of c. 696 foresees the possibility for the institute to estab
lish in its proper law causes of lesser gravity that would be sufficient to 
justify the dismissal of members in temporary vows. 3 However, it seems 
that very few institutes have established a list of such causes. 

In practice, rather than becoming embroiled in the dismissal proce
dures, institutes prefer to allow the time to lapse and then refuse admis
sion to renewal of profession. But not admitting the person to a renewal of 
vows is not in itself a dismissal, because the institute is never obliged to ac
cept as a member someone who is not judged to be suitable (cf. c. 657 § 1). 

Finally, it would be important to note that since the procedures for 
the dismissal of a member in temporary vows are the same as those for a 
perpetually professed member, these must be faithfully observed in the 
case of a dismissal of a temporarily professed member. 

2. Cf. "Jurisprudentia Supremi Tribunalis Signaturae Apostolicae," in Monitor 
Ecclesiasticus 1 15 (1990), pp. 487-492. This decision indicates that the practice of the Holy 
See in the cases of imposed exclaustracion is to follow the norms for dismissal, but with less 
rigor, since the effects are not as serious . Also cf. E .  McDONOUGH, "Voluntary 
Exclaustration," in Review for Religious 5 1  ( 1992), pp. 461-468; idem, "Involuntary 
Exclaustration," ibid. , pp. 625-631.  

3. Cf. J.F. GALLEN, "The new can. 696 § 2 ,  affirms . . .  , "  in Review for Religious 43 (1984), 
p. 143. According to Fr. Gallen, a charge for which a member is not responsible is sufficient 
to warrant expulsion. 
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In casibus de quibus in can. 696, si Superior maior, audito 
suo consilio, censuerit processum dimissionis esse in
choandum: 

1 ° probationes colligat vel compleat; 
2° sodalem scripto vel coram duobus testibus mo

neat cum explicita comminatione subsecuturae 
dimissionis nisi resipiscat, clare significata causa 
dimissionis et data sodali plena facultate sese de
f endendi; quod si monitio incassum cedat, ad al
teram mon it ionem, spati o saltem quindecim 
dierum interposito, procedat; 

3° si haec quoque monitio incassum ceciderit et Su
perior maior cum suo consilio censuerit de incor
rigibilitate satis constare et defensiones sodalis 
insufficientes esse, post quindecim dies ab ultima 
monitione frustra elapsos, acta omnia ab ipso Su
periore maiore et a notario subscripta una cum 
responsionibus sodalis ab ipso sodale subscriptis 
supremo Moderatori transmittat. 

In the cases mentioned in can. 696, if the major Superior, after consulting 
his or her council, judges that the process of dismissal should be com
menced: 

1 ° the major Superior is to collect or complete the proofs; 
2° the major Superior is to warn the member in writing, or before 

two witnesses, with an explicit caution that dismissal will follow 
unless the member reforms. The reasons for dismissal are to be 
clearly expressed and the member is to be given every opportu
nity for defence. If the warning has no effect, another warning is 
to be given after an interval of at least fifteen days; 

3° if this latter warning is also ineffectual, and the major Superior 
with his or her council judges that there is sufficient proof of in
corrigibility, and that the defence by the member is insufficient, 
after fifteen days from the last warning have passed in vain, all the 
acts, signed by the major Superior and the notary, are to be for
warded, together with the signed replies of the member, to the su
preme Moderator. 

SOURCES: cc. 649, 650 §§  1 et 3, 654, 656, 660, 661 § 3, 663, 664 § 2 

CROSS REFERENCES: cc. 49, 51, 127 § 1, 201 § 2, 601, 1509 § 1, 1510 
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COMME NTARY -- - - - -

Francis G. Morrisey, omi. 

With this canon begins the treatment of dismissal procedures in 
cases of optional dismissal. Those concerning admonitions are contained 
in this canon. 

1 .  The intervention of the council 

The council does not vote at this stage of the procedure. However, 
before beginning the process, the major superior must seek the advice of 
the councilors. According to c. 127 § 1, for the validity of the act, the supe
rior must consult all of them, even those who are absent.1 

The council intervenes on two occasions during this first phase of 
the process: first, when deciding whether to invoke the process; and sec
ond, to evaluate the incorrigibility of the member. This must be done be
fore the documentation is forwarded to the superior general. If an 
institute is not divided into provinces, then it is obvious that the documen
tation is not forwarded elsewhere at this moment. 

2. The admonitions 

Canon 697 foresees at least two admonitions with a minimum of fif
teen days between them. On the other hand, jurisprudence indicates that 
an interval of more than three months between the admonitions breaks 
the continuity of the intervention. 2 Since we are speaking of fifteen canon
ical days, time does not run against a person who is unaware of the right 
or cannot act (c. 201 § 2). For this reason, if the admonition is sent by 
mail, and taking into account possible postal delays, it is suggested that at 
least twenty-five days elapse between the first and the second warning. 

The admonition ought to be made either in writing or orally before 
two witnesses. It is preferable that it be in writing so that later on the con
tent and the object of the warning can be verified. The text can be given to 
the member in the presence of two witnesses if the member agrees to 
come to receive it. The Holy See does not seem to recognize as valid ad
monitions given over the telephone because of the impossibility of verify-

1. Cf. J. TORRES, "Interpretazione autentica dei canoni riguardanti la Vita consacrata," in 
SCRIS informationes 14 (1988), pp. 274-291, especially pp. 277-281. 

2. Cf. "Procedure To Be Followed in Expelling a Woman Religious with Perpetual Vows," 
in Consecrated Life 2 (1976), p. 70. 
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ing the content. 3 On the other hand, if the member's address is unknown, 
the news bulletin of the institute could be used, or some other appropriate 
means. 4 Experience shows that in such instances religious wish to have 
very little to do with their superiors. 

A number of elements are required for the validity of the admonition. 

a) The cause for dismissal must be clearly indicated. For this reason, 
it is recommended that superiors keep a log, documenting what was done 
on a day-to-day basis to encourage the member to resume regular life. At 
the same time, this shows that the superiors spared no effort to assist the 
religious in trouble. The description of the cause for dismissal must be de
tailed enough to allow for an adequate response. It would not suffice to 
state: "regular disobedience or a similar phase or some other vague for
mula." Therefore, it would be important to indicate which acts of disobe
dience are being used as a basis for the action, if, of course, disobedience 
is the motive for dismissal. Since the document decreeing dismissal is the 
equivalent of a decree (c. 49), it must be motivated (c. 51). For the same 
reason, the decision of an ecclesiastical tribunal would be invalid if it did 
not contain the motives or reasons for the judgment (c. 1622,2°). 

b) The admonition must require on the part of the religious an action 
that is verifiable. For instance, to report to such and such a house by a 
given date; to close down a bank account held personally; to cease per
forming a given action; to cease meeting a certain person. It is not enough 
to state: "I order you to live according to the spirit of the Constitutions and 
Rules of the Congregation" because it is not easy to prove whether such 
an order was observed or not. Finally, the order is given in virtue of the 
vow of obedience (c. 601). 

c) The member's right of defense is to be clearly indicated. For this 
reason, it should be mentioned that the member is to answer the allega
tions within ten days ( or more) by contacting the provincial superior or 
the superior general directly ( cf. c. 698). It must be certain that the person 
received the admonition by mail or by other secure means (cf. c. 1509 § 1). 
A religious who refuses to accept the letter or to reply to it is considered 
to have been legitimately informed (cf. c. 1510).5 In some cases, means 
recognized as valid in civil law could be used, for example, having a bailiff 
deliver the letter. However, this is not prescribed by canon law. 

d) The admonition must contain an explicit threat of dismissal if the 
member does not observe its contents. The words used most often are: 
"failure to observe this precept constitutes possible cause for dismissal 
from the institute." 

3. Cf. ibid. 
4. Cf. ibid. 
5. For a somewhat different opinion, cf. E. MCDONOUGH, Separation of Members from the 

Institute, in J. HITE-S. HOLLAND-D. WARD, A Handbook on Canons 573-746 (Collegeville 
1985), p. 266, n. 2. 
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3. The member's response 

The member may present a response, either verbally or in writing. If 
it is done verbally, the deposition should be transcribed and signed by the 
member or the superior, and then notarized. If the response is in writing, it 
must be signed by the member. Generally speaking, an anonymous or un
signed letter would not be satisfactory since it is not always possible to 
identify the author. 

The responses will be evaluated by the major superior and council. If 
the explanations put forward are judged to be satisfactory, the procedure 
comes to an end. However, if they are not, the next stage can be under
taken. 
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In omnibus casibus, de quibus in cann. 695 et 696, firmum 
semper manet ius sodalis cum supremo Moderatore com
municandi et illi directe suas defensiones exhibendi. 

In all the cases mentioned in cann. 695 and 696, the member always re
tains the right to communicate with, and send replies directly to the su
preme Moderator. 

SOURCES: c. 650 § 3 

CROSS REFERENCES: 

COMME NTARY 

Francis G. Morrisey, omi. 

The right of defense 

Canon 698 sets out what was mentioned above, but it mentions ex
plicitly that the member has the right to communicate directly with the su
perior general, even if it was the provincial superior who issued the 
warnings. If the member chooses to communicate with the superior gen
eral, two options are available. The superior general can forward to the 
provincial superior the responses and explanations of the member, and 
the provincial would continue the process. Or, the generalate assumes re
sponsibility for the rest of the process. In such a case, it would be good to 
have the opinion of the provincial superior and council as to the oppor
tuneness of continuing the process of dismissal. 

There can be no process behind the back of a member who is willing 
to cooperate. But, in the instance of a refusal to cooperate (which is often 
the case), the process can continue. It sometimes happens that the mem
ber refuses to cooperate with the provincial superior because of certain 
factors, but is willing to deal with the superior general. If the superior gen
eral considers the reasons legitimate, a transfer of province could be con
sidered, or other measures taken to help the member improve (f or 
instance, by becoming the personal superior of the member). At any rate, 
it is difficult to imagine how someone can accept to be subject to a person 
who cannot be tolerated. For this reason, a transfer is preferable. Some
times, a change in superiors improves the situation. However, it should be 
noted that it rarely happens that only one provincial superior has been the 
source of difficulties in the case. Rather, there is usually a lengthy history 
indicating that steps should have been taken years ago, but were not, 
often because of circumstances beyond the superior's control. 
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§ 1. Supremus Moderator cum suo consilio, quod ad vali
ditatem saltem quattuor membris constare debet, 
collegialiter procedat ad probationes, argumenta et 
defensiones accurate perpendenda, et si per secre
tam suffragationem id decisum fuerit, decretum 
dimissionis ferat, expressis ad validitatem saltem 
summarie motivis in iure et in facto . 

§ 2 . In monasteriis sui iuris, de quibus in can. 615,  dimis
sionem decernere pertinet ad Episcopum dioecesa
n um, cui Superior acta a consilio suo recognita 
submittat. 

§ 1. The supreme Moderator with his or her council are to proceed in a 
collegial fashion in accurately weighing the proofs, the arguments 
and the defense. For validity, the council must comprise at least four 
members. If by a secret vote it is decided to dismiss the religious, a 
decree of dismissal is to be drawn up, which for validity must express 
at least in summary form the reasons in law and in fact. 

§ 2. In the autonomous monasteries mentioned in can. 615, the judgment 
about dismissal belongs to the diocesan Bishop. The Superior is to 
submit the acts to him after they have been reviewed by the council. 

SOURCES: § 1: cc. 650 §§ 1 et 2,2°, 655 § 1, 665, 666 
§ 2: cc. 64 7 § 1, 652 § 2 

CROSS REFERENCES: cc. 119, 2°, 1378, 1481 § 1, 1526 § 2 

COMME NTARY ------

Francis G. Morrisey, omi. 

This canon regulates the intervention of the superior general and the 
council in the procedure. 

l. The composition of the council and its action (§ 1) 

For validity, the council must comprise at least four members. Since 
the superior is ordinarily not a member of the council, this means at least 
five persons will vote.1 

1. Cf. the reply of May 14, 1984, in AAS 77 (1985), p. 771 . The reply does not deal directly 
with the membership of the Superior in the council, though it clearly appears to presume that 
the Superior is not a member of the council and therefore does not have the right to vote. 
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The vote is collegial.2 This means, according to c. 119,2° , that the 
proposal receiving the majority of votes of those present has the force of 
law, provided there was a quorum for the meeting. An absolute majority 
means more than one-half of the votes of those present and voting. Even if 
the superior general voted with the minority, the result is binding on all. 
This is the only case in the Code, outside of elections, where a collegial 
vote is prescribed. However, the proper law of institutes can establish 
other occasions where such a collegial vote would be mandatory. 

Finally, it should be noted that the vote is to be secret. Therefore, the 
religious to be dismissed should not be told that the vote in favor of dis
missal was unanimous; otherwise, the secrecy would not have been pre
served. 3 It suf fices to state that the majority vote was in favor of the 
dismissal. 

2. The decision and the decree 

Before voting, the superior general and council must evaluate very 
attentively the three elements of the case: the proofs, the arguments, and 
any defense presented. 

As for proofs, we should recall that c. 1526 § 2 provides that facts 
brought forward and recognized by the religious in question do not have 
to be proven juridically. For this reason, if the religious admits to the accu
sations, supplementary proofs are not required. However, other elements 
of the file must be proven. Therefore, it would be most helpful to have the 
log prepared by the superior general available following discussions with 
the religious, especially in cases of incorrigibility. It is thus easier to dem
onstrate how the situation has lasted for some time. The facts brought for
ward must be verif iable and verif ied-once again, we can recall that 
rumors do not constitute proof. 

The second element, the arguments, consists of those points raised 
by the provincial superior and council, or of other elements in the file. A 
canonist could be invited to help put the file in order, indicating clearly 
those canons or elements of law on which the decision is to be based. 

The third element, the defense, consists of the responses and explana
tions given by the religious to be dismissed. Here, too, the intervention of a 
canonical advocate would be helpful (by analogy, cf. cc. 1481 § 1 and 1738). 

In a certain way, we could compare the intervention of the superior 
general and council with that of judges in a tribunal. Obviously, we are not 

2. Cf. D .J. ANDRES, "De collegio decemente dimissionem religiosorum," in 
Commentarium pro Religiosis 69 (1988), pp. 203-206 . 

3. Cf. idem, "De secreto suffragationis ad decidendam dimissionem religisorum," ibid., 
pp . 207-208. 
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dealing with a formal trial as described in Liber VII. Nevertheless, because 
of the analogy between the two situations, it is fitting to observe the same 
principles of equity, legitimate defense, evaluation of proofs, etc., as are 
found in a formal trial. Since this is not a formal trial, there is no question 
of an appeal to a second instance court against the decision. However, the 
possibility of recourse to the Holy See always remains available. 

Like a tribunal sentence (cf. c. 1611,3°), the decision must describe, 
at least in summary fashion, the reasons in law and in fact upon which it is 
based. The reasons in law are drawn from the prescriptions of canons 
such as c. 696, for example. The reasons in fact are built up from the facts 
and arguments presented. 

As c. 700 will note, for validity, the decree must indicate the right of 
the member who is dismissed to have recourse to competent ecclesiasti
cal authority within ten days following receipt of the decree. 

3. The particular situation of autonomous monasteries (§ 2) 

In the case of monasteries that do not have another major superior 
other than their own moderator, and that are not associated with another 
institute in such ways that the superior of this institute has true authority 
over the monastery as determined in the constitutions, it is the diocesan 
bishop who is to make the decision about the dismissal (cf. c. 615). 

The superior of the monastery will present the acts (i.e. the proofs), 
the arguments, and the defense, as well as the personal opinion of the su
perior and monastery council. 

In such instances, there is no question of a collegial vote. The bishop 
alone makes the decision. However, before deciding, he may consult other 
qualified persons, especially the director of the office for religious if such 
exists in the diocese, to make certain that the proofs are well established. 

As was the case with the superior general's decree, to be effective, 
the bishop's decree must be confirmed by the Holy See if the monastery is 
of pontifical right. 

1878 



MORRISEY 

700 

Tit. II. Ch. VI. Art. 3. The Dismissal of Members c. 700 

Decretum dimissionis vim non habet, nisi a Sancta Sede 
confirmatum fuerit, cui decretum et acta omnia transmit
tenda sunt; si agatur de instituto iuris dioecesani, confir
matio spectat ad Episcopum dioecesis ubi sita est domus, 
cui religiosus adscriptus est. Decretum vero, ut valeat, 
indicare debet ius, quo dimissus gaudet, recurrendi intra 
decem dies a recepta notificatione ad auctoritatem com
petentem. Recursus eff ectum habet suspensivum. 

A decree of dismissal has no effect unless it is confirmed by the Holy See, 
to whom the decree and all the acts are to be forwarded. If the matter con
cerns an institute of diocesan right, the confirmation belongs to the Bishop 
in whose diocese is located the house to which the religious belongs. For 
validity the decree must indicate the right of the person dismissed to have 
recourse to the competent authority within ten days of receiving the notifi
cation of the decree. The recourse has a suspensive effect. 

SOURCES: cc. 647 § 2,4° , 650 § 2,2° , 666; SCR Deel., 20 iul. 1923 (AAS 15 
[1923] 457-458); SCRSI Deer. Processus iudicialis, 2 mar. 
1974 (AAS 66 [1974] 215-216); SCRSI Litt. circ., 1975, II, III 

CROSS REFERENCES: c. 103 

COMME NTARY 

Francis G. Morrisey, omi. 

l. The author of the confirmation 

In the case of a religious belonging to an institute of pontifical right, 
it is the Holy See that confirms the decree of dismissal. 1 According to an 
authentic interpretation of the canon, March 21, 1986,2 this confirmation is 
to take place before the dismissed religious is notified of the contents. 3 

Another official response, dated the same day (ibid.),4 indicates that it is 

1. Cf. J. GALLEN, "Who confirms the decree of dismissal of a nun of an autonomous 
monastery (c. 615)?" in Review for Religious 43 (1984), p. 143. 

2. AAS 78 (1986), p. 1323. 
3. Cf. J. ToRRES, "lnterpretazione autentica dei canoni riguardanti la Vita consacrata," in 

SCRIS informationes 14 (1988), especially pp. 281-284. 
4. AAS 78 (1986), p. 1323. 

1879 



c. 700 Bk. II. Pt. III. Sect. I. Institutes of Consecrated Life MORRISEY 

to the CICLSAL that recourse against the decree must be addressed. Such 
recourse suspends the effect of the decree. 5 

In the case of an institute of diocesan right, the diocesan bishop con
firms the decree. This is not necessarily the bishop of the place where the 
general administration of the institute is situated, but rather, the bishop of 
the domicile of the religious, that is, of the diocese where the house to 
which the religious is assigned is located (cf. c. 103). 

The file to be forwarded to the Holy See for confirmation should con-
tain the following:6 

a short biography of the religious being dismissed; 

documentation regarding repeated faults; 

a statement regarding efforts made by the superiors to assist the 
religious to amend wayward conduct; 

- copies of the two admonitions indicating the facts and the threat 
of dismissal; likewise, proof that the admonitions were duly received; 

- document demonstrating how the right of defense was respected; 
the replies received ( or a declaration from the religious that there is noth
ing to add); and the evaluation of the response by the general administra
tion; 

- minutes of the meeting where the superior general council voted 
on the incorrigibility of the member7; and 

- other useful documents. 8 

2. The right of recourse 

For validity, the decree must indicate that the dismissed religious 
has ten days in which to lodge recourse to the Holy See.9 Such recourse 
suspends the decree. Since we are speaking of canonical days (c. 201 § 2), 
time does not begin to run until the decree has been received. 

5. Cf. R.A. HILL, "Clarification of Dismissal: Canon 700," in Review for Religious 46 
(1987), pp. 782-786. 

6. For a list of the elements which are to be verified in the process, cf. E. McDONOUGH, 
"Separation of Members from the Institute," in J. HITE-S. HOLLAND-D. WARD, A Handbook on 
Canons 573-746 (Collegeville 1985), p. 265. 

7. A decision of the Apostolic Signature says that it is not necessary that the members of 
the council sign the decree: what counts is the consent of the council. Cf. Monitor 
Ecclesiasticus 1 13 (1988), pp. 175-180. 

8. Cf. "Procedure To Be Followed in Expelling a Woman Religious with Perpetual Vows," 
in Consecrated Life 2 (1976), pp. 71-72. 

9. Cf. E. McDONOUGH, "Communicating an Indult of Departure," in Review for Religious 
51 (1992), pp. 782-788. 
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The decree should not be communicated to the religious before 
being confirmed by the Holy See. 10 This procedure is advantageous be
cause it avoids the awkward situation of finding the decree to be invalid 
because of a procedural defect after it has been communicated. 

The religious having recourse can bring up other arguments to be 
evaluated by the Holy See. One who refused to cooperate during the hear
ings can still intervene at this stage. In the light of new proofs brought for
ward, the decision could even be reversed. If the decision is confirmed, 
the religious can have recourse to the Apostolic Signatura.11 

3. The effects of the recourse 

Canon 700 provides that recourse against the decree of expulsion. A 
parallel canon considers the effects of an appeal in the case of a formal 
process; this appeal likewise suspends the execution of the sentence 
( c. 1638). In some cases, recourse does not suspend the effect of a decree 
( cf. c. 1736 § 2), but such is not the case here. While the case is progress
ing, the member retains all rights in the institute and remains subject to all 
the obligations. 

10. Cf. D.J. ANDRES, "De recursu contra decretum dimissionis suscipiendo a CRIS ( c. 700),"  
in Commentarium pro Religiosis 68 (1987), pp. 286-293. 

11 .  Cf. the cited official reply of March 21, 1986, in AAS 78 (1986), p. 1323. Also cf. 
D.J. ANDRES, "De notificatione decreti dimissionis Religioso dimisso, post Sanctae Sedis 
confirmationem (c. 700)," in Commentarium pro Religiosis 68 (1987), pp. 276-286. 
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Legitima dimissione ipso facto cessant vota necnon iura 
et obligationes ex professione promanantia. Si tamen so
dalis sit clericus, sacros ordines exercere nequit, donec 
Episcopum inveniat qui eum post congruam probationem 
in dioecesi, ad normam can. 693, recipiat vel saltem exer
citium sacrorum ordinum permittat. 

By lawful dismissal both the vows and the rights and duties deriving from 
profession automatically cease. If the member is a cleric he may not exer
cise sacred orders until he finds a Bishop who will, after a suitable proba
tion, receive him into his diocese in accordance with can. 693, or who will 
at least allow him to exercise his sacred orders. 

SOURCES: cc. 641, 648, 672 § 2; ES I: 3 § 5 

CROSS REFERENCES: cc. 285, 663, 665, 668, 670, 693 

COMME NTARY -------

Francis G. Morrisey, omi. 

The consequences of dismissal 

1 .  The cessation of rights and obligations 

Among the rights of members of institutes (see c. 670), in accor
dance with the constitutions, there exists that of receiving from the insti
tute all that is necessary to fulfill the purpose of their vocation. This 
implies lodging, food, medical care, education, spiritual assistance, and so 
forth. Since the dismissed religious is no longer a member of the institute, 
there is no claim in this regard ( cf. however c. 702). As such, the institute 
no longer has obligations toward the member who has been legitimately 
dismissed. 

Among the obligations, there are those relating to common life 
(c. 665), observance of the vows (c. 668), living the life of the institute 
( c. 663), abstaining from certain activities ( c. 285), and so forth. 
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2. The special situation of a cleric 

c. 701 

Clerics are those who received the order of episcopacy, priesthood, 
or diaconate ( cf. cc. 207 § 1 and 1009). More generally, the prescription of 
c. 701 applies to a priest dismissed from the institute, since there are rela
tively few religious who have been ordained permanent deacons. 

The priest is not suspended, and could continue to celebrate the Eu
charist privately. However, the canon appears to forbid any type of public 
ministry. The bishop who receives him in view of eventual incardination 
or on an experimental basis ( c. 693) will grant the faculties necessary for 
the exercise of ministry. If the bishop withdraws the permission to exer
cise orders, the priest must find another benevolent bishop before being 
able to carry out public ministry. 
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In casu gravis scandali exterioris vel gravissimi nocu
menti instituto imminentis, sodalis statim a Superiore 
maiore vel, si periculum sit in mora, a Superiore locali 
cum consensu sui consilii e domo religiosa eici potest. 
Superior maior, si opus sit, dimissionis processum ad nor
mam iuris instituendum curet, aut rem Sedi Apostolicae 
deferat. 

In a case of grave external scandal, or of extremely grave and imminent 
harm to the institute, a member can be expelled forthwith from the house 
by the major Superior. If there is danger in delay, this can be done by the 
local Superior with the consent of his or her council. The major Superior, 
if need be, is to introduce a process of dismissal in accordance with the 
norms of law, or refer the matter to the Apostolic See. 

SOURCES: cc. 653, 668 

CROSS REFERENCES: c. 679 

COMME NTARY ------

Francis G. Morrisey, omi. 

Dismissal of a religious from a religious house 

Canon 703 considers the situation of grave scandal. The Latin uses 
the superlative gravissimi nocumenti to qualify the scandal being consid
ered. This is really an exceptional case. If such occurs, the superior can 
give an order to the member to leave the house and even the territory. 

Canon 679 has a parallel norm: "For the gravest of reasons the dioce
san bishop can forbid a member of a religious institute to remain in his di
ocese, provided the person's major superior has been informed and has 
failed to act; the matter, must, however, immediately be reported to the 
Holy See." 

It should be noted that in such instances the member is not dis
missed from the institute and retains existing rights. Superiors could even 
decide that it would not be necessary to dismiss the religious from the in
stitute if this person is now living elsewhere and there is little danger that 
the scandal will become public. 

The notion of scandal is a relative one. Its gravity depends on the 
place, the persons involved, the nature of the act committed, etc. In some 
places, at certain times, because of the political or social climate, some 
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faults have greater social repercussions than would others. Thus, for in
stance, in North America much importance and attention is given to acts 
of sexual abuse of minors. In other places, such acts do not give rise to the 
same reactions. 

If there is grave scandal, the canon foresees two possibilities: the su
perior can begin and proceed with the dismissal process or bring the mat
ter to the attention of the Holy See. In the latter case, the matter will be 
handled administratively. This could be the case, for instance, if a sister 
became pregnant and the matter caused grave scandal among the people. 
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§ 1.  Qui ex instituto religioso legitime egrediantur vel ab 
eo legitime dimissi fuerint, nihil ab eodem repetere 
possunt ob quamlibet operam in eo praestitam. 

§ 2.  lnstitutum tamen aequitatem et evangelicam carita
tem servet erga sodalem, qui ab eo separatur. 

§ 1. Whoever lawfully leaves a religious institute or is lawfully dismissed 
from one, cannot claim anything from the institute for any work done 
in it. 

§ 2. The institute, however, is to show equity and evangelical charity to
wards the member who is separated from it. 

SOURCES: § 1: c. 643 § 1 
§ 2: c. 643 § 2; SCDF Normae, 13 ian. 1971, VI, 5 (AAS 63 
[1971] 308); SCRSI Deel., 25 ian. 1974; SCRSI Litt. circ., 1975, 
IV 

CROSS REFERENCES: 

C O MME NTARY -------

Francis G. Morrisey, omi. 

A member who leaves an institute legitimately or has been lawfully 
dismissed loses all rights arising from profession (c. 701).1 It usually hap
pens that a person who enters an institute is asked to sign a document, 
valid both in canon law and in civil law, recognizing that there is no right 
to compensation for services rendered. Today, because of the number of 
suits introduced by former religious to obtain assistance from the insti
tute, most communities add "and for future considerations" because it 
sometimes happens that members who are departing do not ask for 
money for past services but to make certain that they have enough to live 
on in the future. 2 However, according to canon law, the institute is not 
obliged to provide this type of assistance because the religious profession 
does not give rise to the right to be lodged or fed for life unless the person 
remains a member of the institute. 

According to the former law, the charitable subsidy given to a de
parting religious had as its purpose to enable that person to return home 

1. Cf. L. RICCERI, "II sussidio economico da concedersi ai Religiosi che lasciano il loro 
Istituto," in SCRIS Informationes 1 (1975), pp. 171-181. 

2. Cf. R. McDERMOTT, Canon 702 §2. Equity and Charity to Separated Members, in 
CANON LAW SOCIETY OF AMERICA, Proceedings 52 (1990), pp. 120-133. 
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and make a transition to a new state of life. However, it would be rather 
difficult to apply this reasoning today since many religious do not have a 
home to which to return. There is no question of them of going back. 

The canon speaks of "equity" and "evangelical charity." It should be 
noted that the word "justice" was omitted intentionally, since in many 
countries the administration of justice is the prerogative of the secular tri
bunals, and the lawmaker wished to avoid giving malcontents the opportu
nity of using this canon to plead their case before the civil courts. 

As to the amount of money to be given to a departing religious, many 
factors must be taken into consideration: the financial situation of the in
stitute, the member's age, state of health, education received, the number 
of years in profession, the capacity of finding suitable employment, and so 
forth. 

In this regard, many institutes offer a basic sum to each member who 
leaves the community. To this is added an additional amount for each year 
of profession. If the person does not have professional qualifications that 
would make it easier to obtain employment, or is unable to find work im
mediately, an additional sum can be added, according to circumstances. In 
some cases, institutes prefer to offer an interest-free loan that the former 
member will repay when convenient. At any rate, it is highly recom
mended that a clear policy be established in this regard so as to avoid 
painful situations later on. This policy can be inserted in the directory for 
temporal administration that each institute is to develop (see c. 635 § 2).3 

A few practical comments could also be added, so as to avoid painful 
situations: 

- persons who would be unable to earn their living should not be 
accepted into the community; 

- the institute should be well informed of the possibilities of assis
tance available in the secular world so that they can be used to the fullest; 

- the members should be given satisfactory professional training 
so that they can earn their living if they leave (for instance, university de
grees or professional certificates or diplomas). 

In larger dioceses, it might even be helpful if a central office were es
tablished to assist former religious to make the adjustment to secular life 
in a satisfactory manner. 4 

If, at some later date, a former religious became ill and were unable 
to provide for himself, the institute might be encouraged to receive him in 
its infirmaries in the name of Christian charity. 

3. Cf. F. G. MORRISEY, "The Directory for the Administration of Temporal Goods in 
Religious Institutes," in Unico Ecclesiae servitio. Etudes de droit canonique offertes  a 
Germain Lesage, o.m.i. (Ottawa 1991), pp. 267-285. 

4. Cf. L. RICCERI, "II sussidio . . . ," cit . , p. 180. 
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De sodalibus, qui ab instituto sunt quoquo modo sepa
rati, fiat mentio in relatione Sedi Apostolicae mittenda, 
de qua in can. 592 § 1 .  

In the report to be sent to the Apostolic See in accordance with can. 592 
§ 1, mention is to be made of members who have been separated in any 
way from the institute. 

SOURCES: SCR Normae, 9 dee. 1948, 248- 264 

CROSS REFERENCES: c. 592 

C O MME NTARY -------

Francis G. Morrisey, omi. 

Canon 592 provides that in order to promote closer union between 
institutes and the Holy See, each supreme moderator is to send a brief ac
count of the state and life of the institute to the same Apostolic See, in the 
manner and at the time it requests. The SCRSI has determined that the re
port to be forwarded will be based on the one given by the superior gen
eral to the general chapter1 . It is not necessary to prepare a new report; 
rather, an abstract of the one already presented suffices. If the institute 
does not hold general chapters, this report will be sent in every six years. 

The report shall indicate the number of members who have left the 
institute, be it at the expiration of their temporary vows with a dispensa
tion received from ecclesiastical authorities, or by reason of dismissal. 
Likewise, the number of members on exclaustration should be indicated. 

If the number of those who leave the institute is proportionately too 
high, this could indicate to the Holy See that something is not right in the 
institute. It would be important to examine the situation to remedy what is 
not correct. 

1. Cf. SCRIS, "Relazione periodica alla Santa Sede," in Iriformationes SCRIS 14 (1988), 
pp. 179-182: letters to the supreme Moderators of the ICL and SVA dated January 2, 1988. 
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CAPUT VII 
De religiosis ad episcopatum evectis 

CHAPTER VII 
Religious Raised to the Episcopate 

Religiosus ad episcopatum evectus instituti sui sodalis 
remanet, sed vi voti oboedientiae uni Romano Pontifici 
obnoxius est, et obligationibus non adstringitur, quas 
ipse prudenter iudicet cum sua condicione componi non 
posse. 

A religious raised to the episcopate remains a member of his institute, but 
is subject only to the Roman Pontiff by his vow of obedience. He is not 
bound by obligations which he prudently judges are not compatible with 
his condition. 

SOURCES: c. 657 §§  1 et 2 

CROSS REFERENCES: cc. 330-335, 368, 375-380, 390 § 2, 601, 607 §§ 2-3, 
618, 654, 671, 381 § 2, 1191 § 1 

C OMME NTARY 

Domingo J. Andres, emf 

Canons 705-707 regulate the peculiar situation in which the religious 
who is appointed bishop comes to find himself 1 with respect to his princi
pal (practical and juridical) roles. In each one of the dispositions the 
drafter has posited two basic criteria: a) positively, by looking for a point 
of convergence and compatibility between the episcopate and the condi-

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 649-652; idem, "De religioso episcopo carente voce activa et passiva in proprio Instituto 
(cc. 705 y 707)," in Commentarium pro Religiosis et Missionariis 58 (1987), pp. 294-308. 
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tion of being a religious that converge in the same person; and b) nega
tively, by avoiding conflicts and interference, while it is being implicitly 
understood that predominance must be given to the episcopate. 

1. The terms of the canon "the religious raised to the episcopate" 
clearly indicate that the case of a bishop's ingress into the religious life, 
and the lesser but complementary case of the access of a religious to other 
ecclesiastical offices lower than the episcopate, both remain outside the 
field of regulation. 

It must be supposed that the norm of c. 671, by virtue of which "reli
gious are not to undertake tasks and offices outside their own institute 
without the permission of the lawful Superior," is automatically abrogated 
ad casum since the appointment of the bishop proceeds from the Roman 
Pontiff. Supposedly the obligations that were assumed on the occasion of 
religious profession, during which many institutes used to include the re
nunciation of ecclesiastical ranks and offices, will also cease. This prac
tice has now disappeared since it is unnecessary in light of pontific 
appointment ( cf. cc. 375, 376, 381 § 2 respectively, for the concept and 
possible variants of episcopal designation.). 

2. The canon continues "Remains a member of the institute." This 
means that the member does not lose the status he acquired by profession 
nor does he exit the institute; neither does he stop being professed or in
corporated in it. The rights and obligations springing from his profession 
are not suspended except to the extent that he is affected by the following 
provisions regarding the vows of obedience and poverty. 

His situation cannot be compared with that of the absent member, 
even though it coincides in some ways, because it would not be favorable 
to the bishop; nor much less with that of the exclaustrated; nor a fortiori 
with that of former apostates and fugitives. 

3. "He is subject only to the Roman Pontiff." Since it is a question of a 
religious whom the Pope, as Primate, calls to his direct service and depen
dence to exercise the charisms of governance, teaching, and sanctification 
of the people of God in communion with him and with the rest of the bish
ops, once he is consecrated bishop and made a member of the Bishops' 
College. 

This direct and exclusive subordination exists in virtue of the vow of 
obedience, which he has already professed and has not lost. The vow also 
encompasses obedience to the Roman Pontiff ( cf. c. 590 § 2) which is now 
added inasmuch as he is a bishop (given the Roman Pontiff's function as 
pastor of the Church) and which takes away the remaining effects of sub
mission to the Superior members of the institute. 

4. He is not constrained by certain incompatible obligations: they are 
not specified because freedom from their obligation is entrusted to the 
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personal discretion of the bishop himself, who will not feel obligated by 
those duties that impede his work as pastor. 

It is exceedingly difficult, in practice, to locate with precision the in
compatible obligations, even while being able to presuppose with cer
tainty that the two essential extremes from which we start are fraternal 
life, whose obligations he will, of necessity, have to relieve himself, and 
the evangelical council of chastity, whose obligations obviously he will 
have to keep fulfilling, if possible with redoubled motivation. 

Although the canon only refers to duties, by reason of equilibrium 
and correspondence, he will not able to exercise some rights: especially 
those of course whose practice is incompatible with the fulfillment of the 
pastoral commitments inherent to the office. 

5. The lack of active and passive voice. Historical polemics aside, no 
doubt exists at all that the religious bishop lacks both voices, the two 
being conceived as right and as duty at the same time, and likewise attrib
utable from the time when he works as bishop to when he ceases his work 
and retires. The CPI, to the question "Utrum Episcopus religiosus gaudeat 
in proprio Instituto voce activa et passiva," has responded with a laconic 
"Negative," which leaves no doubt about what we have affirmed.2 It seems 
to us that there exist abundant convergent motivations and considerations 
that guarantee the certitude of the Response of the CPI. Moreover, the 
doctrine was already the majority opinion that sustained the same thing 
when the CIC/1917 was in force. 

6. The case of the religious Prelate Auditor of the Roman Rota is not 
comparable to that of the religious bishop. This old question, akin to those 
posed by the figure of the religious bishop, has been clearly settled by the 
PCILT declaring the impossibility of such comparison in any sense, with 
the general exception, which is applicable to other ecclesiastical offices 
entrusted to religious, concerning all that pertains to the office itself. 

In effect, to the question, "Utrum religiosi, Romanae Rotae Praelati 
Auditores nominati, exempti habendi sint ab Ordinario religioso et ab obli
gationibus, quae e professione religiosa promanant, ad instar religiosorum 
ad Episcopatum evectorum," the PCILT has responded in a qualified way: 
"Negative ad utrumque, salvis iis quae ad exercitium proprii officii spect
ant," which also leaves no room for doubt. 3 

2. AAS 78 (1986), pp. 1323-1324. 
3. AAS 80 (1988), p. 1819. 
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Religiosus de quo supra: 
1 ° si per professionem dominium bonorum amiserit, 

bonorum quae ipsi obveniant habet usum, usum
fructum et administrationem; proprietatem vero 
Episcopus dioecesanus aliique, de quibus in 
can. 381, § 2, acquirunt Ecclesiae particulari; ce
teri, instituto vel Sanctae Sedi, prout institutum 
capax est possidendi vel minus; 

2 ° si per professionem dominium bonorum non ami
serit, bonorum, quae habebat, recuperat usum, 
usumfructum et administrationem; quae postea 
ipsi obveniant, sibi plene acquirit; 

3 ° in utroque autem casu de bonis, quae ipsi obve
niant non intuitu personae, disponere debet se
cundum offerentium voluntatem. 

In the case of the religious mentioned above: 
1 ° if he has lost the ownership of his goods through his profession, 

he now has the use and enjoyment and the administration of the 
goods he acquires. In the case of a diocesan bishop and those 
mentioned in can. 381 § 2, the particular church acquires their 
ownership; in the case of others, they belong to the institute or 
the Holy See, depending on whether the institute is or is not capa
ble of possessing goods; 

2° if he has not lost the ownership of his goods through profession, 
he recovers the use and enjoyment and administration of the 
goods he possessed; what he obtains later he acquires fully; 

3° in both cases, however, any goods he receives which are not per
sonal gifts must be disposed of according to the intentions of the 
donors. 

SOURCES: 1 °: c. 628,1 ° 
2° : C. 628,2° 

3° : C. 628,3° 

CROSS REFERENCES: cc. 121-123, 326 § 2, 360-361, 368-374, 376, 616 
§ 1, 654, 668, 707, 954, 1303 § 2, 1310 § 2 
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COMME NTARY 

Domingo J. Andres, emf 

c. 706 

The norm 1 regulates the fundamental implications concerning the 
social status of the religious bishop with respect to his vow of poverty. It 
has been compiled and determined according to the following criteria: 
a) consideration of the peculiar situation of the bishop who, having to live 
by his own means, logically should be relieved of some of the religious ob
ligations regarding poverty; b) respect for the type of poverty that he pro
fessed, which is quite varied among the institutes; and c) conformity with 
the wishes of those who donate and bequeath. The specific situations that 
the canon envisions and regulates are the following: 

1. Loss of the ownership of his goods. If, according to c. 668 § §  4 and 
5 concerning the nature of the institute to which he belongs, he has had 
completely to renounce his property and lose the capacity to acquire and 
possess property and thus has lost all ownership of his goods then, de
spite this loss, the following applies: 

a) he acquires the use, enjoyment, and administration of all the prop
erty he acquires while he is a bishop. In other words, one of the capacities 
that he had lost with religious profession is restored to him, or he could be 
seen as dispensed from its fulfillment or being subject to its effects. The 
intent is obvious: he must live on his own according to the decorum and 
dignity of his status; he must look out for his future, old age, unforeseen 
events, retirement, etc; 

b) on the other hand, with regard to property, the norm distinguishes 
the following: when the diocesan bishop and those equivalent in law (ter
ritorial prelate, territorial abbot, apostolic prefects and vicars, permanent 
apostolic administrator-cf. cc. 381 § 2 with 368-and military ordinary) 
take ownership of property for their particular churches, c. 668 § 3 is com
muted. This is just, for although they have lost ownership and capacity re
garding property, they represent and substitute for the Church to which 
they are obligated. On the other hand, when those who are not diocesan 
bishops nor equivalent to them in law, acquire property for their respec
tive institute or for the Holy See, if the institute is capable of possessing 
goods, then the requirements of c. 668 § 3 continue to be met. The motiva
tion again appears to be fair, but for reasons different from the prior case. 
By not having their own particular church and thus not being obligated to 
any particular church, they can pursue more bonds to the institute, or they 
can be obligated more directly to the Holy See. 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984) , 
pp. 625-655. 
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2. Conservation of the ownership of his goods. Without distinguish
ing between diocesan and titular bishops, but distinguishing between ad
ministration, use, and enjoyment, on the one hand, and ownership, on the 
other, the norm provides that: 

a) all recover the use, enjoyment, and administration of goods they 
might have had while living in the institute, that is, they are dispensed 
from c. 668 § 1. The reason is obvious: the goods were and are theirs, but 
with their new status, they will need the goods for their own sustenance 
and provision, and given that the bishop lives and works outside the insti
tute, it is equitable to exempt the institute from these responsibilities; 

b) on the other hand, all acquire ownership for themselves of goods 
that they obtain while being bishops, that is, they are dispensed f rom 
c. 668 § 3. The reason is identical: they have to fend for themselves and 
look out for their future. 

3. The goods received not in regard to his status as bishop. In this 
case, whether or not they are diocesan bishops and whether they keep 
ownership of their goods, if the goods are acquired non intuitu personae 
it is required that the wishes of those who donate or bequeath must al
ways be respected. The reason is obvious: at the moment the property is 
accepted a kind of juridical situation arises in which the will of the donor 
prevails over any other possible disposition of the goods. No matter how 
urgent the reason not to honor such wishes, the will of the donor prevails 
over the very necessities of the bishop, who may not make use of the do
nated goods for his advantage against the wishes of the donor. 
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§ 1 . Religiosus Episcopus emeritus habitationis sedem 
sibi eligere potest etiam extra domos sui instituti, 
nisi aliud a Sede Apostolica provisum fuerit. 

§ 2.  Quoad eius congruam et dignam sustentationem, si 
cuidam dioecesi inserviverit, servetur can. 402, § 2 ,  
nisi institutum proprium talem sustentationem pro
videre voluerit; secus Sedes Apostolica aliter provi
deat. 

§ 1. A religious Bishop 'emeritus' may choose his own place of residence, 
even elsewhere than in a house of his institute, unless the Holy See 
disposes otherwise. 

§ 2. If he has served a diocese, can. 402 § 2 is to be observed concerning 
his suitable and worthy maintenance, unless his own institute wishes 
to provide such maintenance. Otherwise , the Apostolic See is to 
make other provision. 

SOURCES: § 1: c. 629 
§ 2: ES I: 1 1  

CROSS REFERENCES: cc. 184 § 1, 360-361, 375-380, 401-402, 607-610, 
654, 665 

COMME NTARY 

Domingo J. Andres, emf 

This canon regulates the subject of the condition of the religious 
who has retired as a bishop, 1 by suggesting several alternative solutions in 
keeping with his status regarding his living situation and sustenance. 

1. The intended beneficiaries of the norm-more complete than the 
parallel norm of the CJC/1917-are only the religious bishops emeritus, a 
quality and qualification that does not result from all possible ways by 
which one loses an ecclesiastical office (cf. c. 184 § 1), but rather from 
only the following ways: a) through the expiration of the determined time 
for the fulfillment of an episcopal function; b) by reaching 75 years of age, 
for all diocesan and equivalent bishops ( cf. c. 401 § 1) whose resignation 
is accepted by the Roman Pontiff; or c) by resignation from the office 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 655-658; idem, "De religioso episcopo carente voce activa et passiva in proprio Instituto 
(cc. 705 y 707)," in Commentarium pro Religiosis et Missionariis 58 (1987), pp. 294-308. 
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because of illness or other grave case which has been duly accepted 
(cf. C. 401 § 2). 

2. The rationale of the norm lies in the fact that it is unacceptable to 
have a gap in a question that the Code resolves for all the offices of the ec
clesiastical hierarchy in line with the public function that has been per
formed for the good of the Church and in connection with the current 
sensitivity to old age, retirement, and accrued merits for performance of 
social and professional functions. 

3. The house or residence (§ 1 ) :  the choice of residence is a right con
ferred in consideration of the character of the bishop, the rank of his of
fice, and of the highly qualified service he has rendered to the Church. 

The possible solutions available to fulfill these options are the fol
lowing: a) residence in the particular church in which he was the ordinary 
pastor. In reality, it is probable that this is what he will do and this option 
is contemplated in c. 402 § 1; b) residence in a house of the proper insti
tute, situated in the same particular church; or c) residence outside the 
previous options, which includes a particular church within or outside a 
house of the institute. It is advisable to note that the absolute right to opt 
for any house of the institute is not conferred on the bishop, as was con
templated in the CIC/1917. 

When the norm, in contrast to the previous options, includes the pos
sibility of the intervention of the Holy See, it is asserting a primary and 
prior solution to the other, thus providing a different way of deciding the 
matter. This is something, however, that is hardly probable in the reality of 
things; it is mentioning a subsidiary remedy. Likewise, it can impose a 
place of residence upon the bishop, let him exercise the prior options, and 
subsequently intervene if these solutions are not working adequately, or 
obligate a diocese or institute to receive the bishop and to furnish him 
with a home. 

4. Sustenance (§ 2). Any of the possible solutions must be suitable 
and worthy, these being details that, in canon law, must be interpreted rel
ative to the context, the office, and the person to whom they refer. Ac
cordingly, a) suitable must be understood as proper for a religious bishop, 
keeping in mind the person, the situation and the real possibilities of the 
church, the institute, and the Holy See; and b) worthy, on the other hand, 
makes reference to the objective worthiness of the office that was real
ized, its rank and social status, and to the bishop's particular and personal 
worthiness, which, in each case, has been embodied in the prior two as
pects of worthiness. 

Sustenance must not be interpreted in the rigid and reductionist 
sense of "bread and wine," but rather as the whole of what is necessary to 
the sustenance of a person at a middle economic level, in accord with 
what we have here explained to be suitable and worthy with respect to 
food, clothing, spirituality, culture, travel, and the rest. 

1896 



ANDRES Tit. II. Ch. VII. Religious Raised to the Episcopate c. 707 

Thus, the possible solutions envisioned by the norm, can be the fol
lowing: a) if the bishop has exercised his ministry in a diocese or similar 
jurisdictional structure, the primary obligation for his suitable and worthy 
sustenance falls to them; b) otherwise, the obligation will fall upon the in
stitution that has requested his service: the Holy See, the Conference of 
Bishops, etc.; c) in both cases, the bishop's own religious institute can 
take charge of that sustenance (it being well understood that the canon 
limits itself to mentioning that possibility, but does not impose that obliga
tion directly on the religious institute, since it would not be an equitable 
solution; notwithstanding that this solution is adopted in the majority of 
cases without distinction); and d) only secondarily will the Holy See pro
vide, when the previous solutions do not work, or work imperfectly. This 
provision probably owes to the fact that, regarding the obligations of the 
Holy See, the provision of the canon differs with respect to residence and 
worthy maintenance. If, for the first case, the Holy See reserves for itself 
the right to provide for the bishop in a manner different than his choice, 
nevertheless, in the second case only a subsidiary responsibility is envi
sioned. 
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CAPUT VIII 
De conferentiis Superiorum maiorum 

CHAPTER VIII 
Conferences of Major Superiors 

ANDRES 

Superiores maiores utiliter in conferentiis seu consiliis 
consociari possunt ut, collatis viribus, allaborent sive ad 
finem singulorum institutorum plenius assequendum, sal
vis semper eorum autonomia, indole proprioque spiritu, 
sive ad communia negotia pertractanda, sive ad con
gruam coordinationem et cooperationem cum Episco
porum conferentiis et etiam cum singulis Episcopis 
instaurandam. 

Major Superiors can usefully meet together in conferences and councils, 
so that by combined effort they may work to achieve more fully the pur
pose of each institute, while respecting the autonomy, nature and spirit of 
each. They can also deal with affairs that are common to all and work to 
establish suitable coordination and cooperation with the Bishops' Confer
ences and with individual bishops. 

SOURCES: CD 35: 5, 6; PC 22, 23; AG 33; ES II: 42, 43; ES III, 16, 21; MR 
61-66; PA 21 

CROSS REFERENCES: cc. 298-299, 312ff, 580, 586, 620 

C O MME NTARY ------

Domingo J. Andres, emf 

In a completely different form from the CIC/1917, in which confer
ences did not exist, the norm 1 limits itself to expressing the usefulness of 

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp.659-664; idem, "Relaciones entre Obispos y Religiosos. Analisis y significado," in fl nuovo 
Cadice di diritto canonico. Novita, motivazioni, significato (Rome 1983), pp. 233-284; 
M.S. DA COSTA GOMES scj . ,  0 direito de associar,;ao na vida religiosa (Rome 1989), pp. 213-
334. 
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the establishment of conferences, without requiring their establishment, 
by delineating their four substantive and essential purposes. In realizing 
these ends, the legislator warns that the fundamental tenets and autonomy 
of each institute must be respected. 

1. Regarding the rationale of the norm, it can be thought of as follow
ing the encouraging fact that the conferences exist and function very well 
in many nations, being for decades consecrated to and founded in effec
tively serving canonic ends. Once again, universal law stems from the par
ticular life and law, which constitutes a genuine sign of natural lawful 
affiliation. 

Its facultative institutionalization, inasmuch as beingfacultative, is 
based on the consideration of some realistic aspects, such as: a) recogni
tion of the fruits it has borne, its historic utility, and the meaning of its ser
vice; b) taking into account the situation of the varied development of 
religious life as found in the nations and geographic regions of the world. 

From the text of the canon it is seen that the decision to establish the 
conferences falls to the major superiors ( cf. c. 620). They themselves, 
without distinction as to gender or exclusion of the supreme moderators, 
are inherently members of the conferences. The norm does not envision 
the establishment of conferences by local superiors, although neither can 
it be said that the norm categorically prohibits such establishment. 

They "can usefully meet together" is the clause that establishes the 
faculty of association and recognizes the historical utility of its exercise 
but, for the above-expressed reasons, without imposing its exercise. 

It is sufficient in law that the canon deals with the right of associa
tion, a guarantee of its exercise and an impulse and recognition of its ec
clesial fruits. Certainly, in the present case, a possible canonical precept 
that required establishment of conferences would have encountered some 
difficulties and problems of observance in not a few places. 

"In conferences or councils" is a clause that alludes to two establish
ment options not as though there were two ways to become associated, 
but rather as two very usual denominations of the same entity, perfectly 
interchangeable with various others, such as unions, associations, board, 
federations, confederations, etc. 

The norm does not demonstrate any preference at all for territorial 
levels as criteria for the erection of conferences; likewise, there remain 
open the diocesan and provincial options-in the ecclesiastical and civil 
senses-the regional-also in both senses-as well as the national and in
ternational options. 

Keeping in mind the conferences that have been established, we can 
say that their organic structure presents the following elements: a) com
mon elements: the conference in itself, the general assembly, a manage
ment committee, and a permanent secretariate, in addition to council 
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members and possible internal federations determined by sectors or ar
eas; and b) special elements: those that differ from some conferences to 
others depending on the extent and system of centralization and on the 
procedures of functioning that are adopted according to whether they 
deal with men or women religious. 

5. The constitutive ends are described with total clarity: 

a) "to achieve more fully the purpose of each institute" : an end pre
cisely placed in the vertex, precisely fitting the letter and spirit of the ori
gins that inspired the figure of the conferences. In effect, the aim of each 
religious institute, as well as all its lesser characteristics and ways of con
ducting its work, should always prevail in the decisions of the confer
ences. On this point, the conferences should be established with the same 
spirit with which the universal law receives those special aims within its 
system (cf. cc. 574 §2, 577, 578, 587 §1, etc); b)"deal with affairs that are 
common to all": it is an aim very close to the prior one; it is like its pro
logue and conclusion, since each issue that can be submitted to the con
ference should be able to be considered in aid of the accomplishment of 
the singular aim of each institute whose major superior, or major superi
ors, are inherently members. In this work of coordination subordinated to 
a particular end, the conferences are probably the most appropriate orga
nizations; c) "work to establish suitable coordination and cooperation 
with the Bishops' Conferences": this end is the one that the documentary 
sources of the norm have persisted in most prolifically. Important in this 
respect are the contents of the document Mutuae Relationes 62-66. By 
analogy, the conferences also present in this task advantages with respect 
to any other associative religious organization; and d) "coordination and 
cooperation with individual bishops": an end that presents the special re
quirements whose canonical channels of viability are much more prede
termined in the areas of pastoral activity, public worship, care of souls, 
and of the apostolate, in which religious are subject to the bishops in the 
proper sense ( cf. especially cc. 678-683). 

6. "While respecting the autonomy, nature and spirit of each" :  
through dealing with fundamental categories for every institute, the pro
viso must be applicable to each one of the above-mentioned aims. 

Autonomy: pursuant to c. 586, is a fundamental tenet, which, more
over, is confirmed by all those canons that def er to the proper law of each 
institute. 

Its own character: has a meaning akin to the identity (cf. c. 587 § 1) 
and part of the patrimony of every institute ( cf. c. 578); it must appear 
clearly in the constitutions and play a determining role in education and 
the apostolate. 

Its own nature: is an also ingredient of the patrimony of the institute 
(cf. c. 578), indefectible in the constitutions (cf. c. 587 § 1) as a trustwor
thy and evolved prolongation of the spirit of the founders, whose preser-
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vation corresponds to ecclesiastical authority (cf. c. 576), and which 
should be imbued in the novices ( cf. c. 652 § 2) and the prof essed 
(cf. c. 660 § 1), as well as being determinant in the field of education. 

Therefore, having seen the profound importance of these three cate
gories, essential and fundamental to an institute, it can be deduced that, in 
the relationships between the conferences of major superiors and the bish
ops' conferences and the particular bishops, the legislator wants to im
pede the development of a kind of "supra-institute"; a suitable associative 
structure is enough, arising with relative spontaneity, placed at the service 
of the identity and attainment of the constitutive end of each institute. 
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Conferentiae Superiorum maiorum sua habeant statuta a 
Sancta Sede approbata, a qua unice, etiam in personam 
iuridicam, erigi possunt et sub cuius supremo modera
mine manent. 

Conferences of Major Superiors are to have their own statutes which must 
be approved by the Holy See. Only the Holy See can establish them or give 
them juridical personality. They remain under the ultimate direction of the 
Holy See. 

SOURCES: PC 23; REU 73 §5; MR 61 

CROSS REFERENCES: cc. 114, 116-118, 120-123, 313-315, 319-320, 708 

COMME NTARY ------

Domingo J. Andres, emf 

The figure of canonical establishment of the conferences of major 
superiors is completed in the preceding canon, while firmly maintaining 
the nonobligatory nature of their establishment and prescribing at the 
same time that if they are established, all must draft their own statutes, 
which must be approved by the Holy See, which grants them a juridical 
personality and maintains them under its supreme moderating gover
nance.1 

1. Regarding the rationale of the norm, which is intrinsically juridi
cal, it is enough to observe that in law a collegial juridical person cannot 
exist once its constitutive purposes have been established, which could 
leave undone the issues ruled by this canon; otherwise, this person would 
be an errant mass in the space of the legal system. 

2. "They have their own statutes which must be approved by the Holy 
See": this is a clear and double canonical precept, such that neither can 
the conferences canonically exist without the statutes, nor can the stat
utes formally exist and be binding if they have not been approved by the 
Holy See. As an effect of pontifical approval, the statutes cannot be modi
fied without a new approval by the same authority ( cf. c. 117). 

Regarding the subject matter or content proper of the statutes, by 
grounding ourselves in the model of the Spanish "Confer,"2 we can enu-

1. D.J. ANDRES, El derecho de los religiosos. Comentario al C6digo (Madrid-Rome 1984), 
pp. 664-5667. 

2. SCR, Decreto December 8, 1953, in Confer l (1962), pp. 160-174. 
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merate the following: title and abbreviation, assigned and assignable 
members, purposes, nature of the collegial canonical juridical person, es
tablishment in singular association, general organization,general assem
bly, general board, relations between the two assemblies and feminine and 
masculine boards, internal federations, and admitted associations. 

3. The erection as a juridical person of the conference of major su
periors occurs not by the law itself, but by the decree of erection, which 
presupposes approval by its statutes. For this, the Holy See must have 
substantially verified two things: a) that the conference is pursuing a re
ally useful aim, in conformance with the requirements of c. 708, verifiable 
in the text of the statutes; and b) that it has sufficient means to accomplish 
said aim (cf. c. 114). 

The principal effects produced by the granting of juridical personal
ity can be summarized as the following: a) public character (cf. c. 1 16 §1) 
and pontifical character, extensible to the structures, branches, subsidiar
ies, etc., which, pursuant to the statutes, can arise; and b) acquisition of 
the necessary means for their activities: physical facilities, lawful repre
sentatives (cf. c. 1 18), handling of economic goods (cf. c. 634 § 1), respon
sibility for debts and contracted obligations (cf. cc. 638 § 3 and 639 § 1); 
perpetuity and extinction only in accordance with the Law (cf. c. 120 § 1), 
with the faculty of deciding the destination of its goods ( cf. c. 123). 

4. "Under the ultimate direction of the Holy See": this moderating au
thority by the Holy See is a logical effect stemming from both the confer
ence's erection and pontifical character, and from its statutes' being 
expressly approved by the Holy See. It branches off in substantially three 
directions: 

a) control of verifiable fidelity in the fulfillment of the approved stat
utes; 

b) necessary approval for the lawfulness of the modification of the 
statutes; 

c) occurrence or imposition of possible criteria and directives re
garding how it conducts its work, according to the demands of historical 
and local circumstances. 

Moreover, it is immediately noted that, for its being supreme moder
ation, it is not as immediate or intent on details as other non-supreme 
moderations can and should be, and is more along the lines of executive 
power. 
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TITULUS III 

De institutis saecularibus 

TITLE III 

Secular Institutes 

RINC6N-PEREZ 

------- INTRODUCTION ------

Tomas Rincon-Perez 

1. On February 2 ,  194 7, upon promulgation of the Constitution 
Provida Mater Ecclesia, Pope Pius XII gave official birth to the secular in
stitutes, and established their special or fundamental law. A year later, this 
constitutive law would be developed and completed by the Motu proprio 
Primo feliciter, of March 12, 1948, and by the Instruction Cum sanctissi
mus, of March 19, 1948, of the Sacred Congregation for Religious to whom 
had been granted jurisdiction over the recently created secular institutes. 

2. Though it is possible to go back to the 16th century to find evi
dence of the existence of secular forms of religious life, it was the result 
of the French Revolution, and due in good part to the difficulties which 
that historic occurrence created for the survival of the religious orders 
and their public work, that associations began to proliferate significantly 
that resisted incorporating into their regimen some of the essential or tra
ditional elements of religious life, such as community living, public vows, 
and wearing the habit, etc. 

It is widely known that this type of association, numerous during the 
19th century, had no place in the CJC/1917, nor was it mentioned among its 
legislative sources in the Decree Ecclesia catholica, published in 1889 by 
Leo XIII, by virtue of which there was given an official approval of these 
associations. This deliberate silence was perhaps due to the juridical form 
not having been clearly outlined. In fact, many of these associations came 
to set themselves up as religious congregations, sanctioned officially in 
1900 by the Constitution Conditae a Christo.1 

As a result of the CJC/1917 being published, there began to appear in 
the life of the Church another type of association that did not find a clear 

1. Cf. T. RINC6N-PEREZ, "Evoluci6n hist6rica del concepto can6nico de 'secularidad 
consagrada'," in Ius Canonicum 26 (1986), pp. 675-717. 
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place in the recently promulgated legislation. That was what might have 
justified the promulgation of the Constitution Provida Mater Ecclesia. 

It must be kept in mind, however, that the new forms that try to be 
received in the form of secular institute are quite varied and different 
among themselves. In the last stage before the promulgation of Provida 
Mater Ecclesia, one of the votes presented to the SCR made clear this va
riety and diversity such that it almost encompassed the pontifical docu
ment. Specifically, the vote ref erred to two genuinely different types: 
those named "secular institutes of perfection," of a religious origin and 
orientation, and those called "secular institutes of apostolate," clearly dif
ferentiated from the religious forms. In that light, it was even asserted that 
separately regulating the two types of institutes was advisable. Pope Pius 
XII finally chose to regulate them together, though by means of broad uni
versal norms while making room for special requirements in the constitu
tions of each institute. The constitutive norms that were finally adopted 
were, therefore, the fruit of a necessary unstable compromise, intended to 
accommodate very disparate institutes and to harmonize various and even 
divergent situations. 2 

In every case, by observing the constitutive norms in the current per
spective, it seems clear that the originating characterization of the secular 
institutes was taken from the contemporaneous force schemes regarding 
the canonical states of perfection. Christian perfection that was professed 
in the institutes was solidly founded in the evangelical counsels; it was a 
life of complete consecration, et quoad substantiam vere religiosa, as the 
Motu proprio Primo feliciter states. So that an association was config
ured as a secular institute, the Instruction Cum sanctissimus provided 
that the element of complete consecration must include "quae etiam in 
foro externo, imaginem referat status perfectionis completi, et quoad sub
stantiam vere religiosi . "  

The foregoing explains that in the years that followed their official 
birth, the secular institutes suffered a profound evolution until finally dis
embarking on a theoretical and practical assimilation of the religious insti
tutes, as though dealing with a new and current version of themselves, or 
as though before a last stage in the historical evolution of religious life. It 
was certain that with the existence of those institutes understood in this 
manner, the possibility of a renewed fullness of sanctity in the world was 
proclaimed, but "viewed through a looking-glass of the religious vocation, 
arguing, therefore, more in terms of adaptation or approximation to the 
world than of affirmation of the Christian meaning of the secular or lay 
condition. "3 

2. Cf. A. DE FUENMAYOR-V. G6MEZ -IGLESIAS-J.L. !LLANES, El itinerario juridico del Opus 
Dei. Historia y defensa de un carisma (Pamplona 1989), pp. 172-17 4. 

3. Ibid., p. 178. 
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3. Vatican Council II took place when in fact a considerable number 
of institutes appeared juridically configured ad instar religiosorum. It is 
widely known that chapter VI of Lumen gentium frames all the doctrine 
of the consecrated life under the epigraph "Of the religious," in spite of 
which there is the common idea that it also includes secular consecration. 
For its part, Decree Perfectae caritatis (regarding the renewal of the reli
gious life) also included secular institutes, though it expressly distin
guished them from the religious institutes. Therefore, the concept of 
religious life in its full sense of consecrated life had appeared again. In ef
fect-as the conciliar Decree provided in its number 11-the secular insti
tutes "quamvis non sint instituta religiosa veram tamen et completam 
consiliorum evangelicorum professionem in saeculo ab Ecclesia recogni
tam secumf erunt." 

In view of these facts, the Commission for the Revision of the CIC 
could not situate the secular institutes under the same rubric as that of the 
religious institutes because the council had seen them each as specifically 
distinct phenomena; nor was it fitting to separate them totally because 
both types of institutes had as a common denominator a public consecra
tion, or profession of the evangelical counsels, recognized by the Church 
in whatever nature their sacred bonds took in respect to profession. It 
must not be forgotten, in this respect, that the secular institutes appear 
situated in Perfectae caritatis on the chart of an exemplary typification of 
the religious or consecrated life. 

4. The technical solution that the legislator chose consisted of insti
tutionalising a common figure, the ICL, with two diverse modalities that it 
regulated separately: the religious institutes (title II), and the secular insti
tutes, in the present title. This systematic localization of the secular insti
tutes in the same juridical setting of which religious form a part is 
important to better understand the nature of the secular consecration that 
they profess. The theological-canonical doctrine has made evident the fact 
that the elements of consecration and secularity are constitutive and es
sential to this type of institution. Nevertheless, there are schools of 
thought that put the accent on secularity, qualifying it as consecrated, 
while others accent consecration, qualifying it as secular. If we turn to the 
configuration found in the Code, it is not the secularity that is qualified as 
consecrated, rather it is consecration, inasmuch as it is a common and ge
neric concept (title I), that is qualified as religious (title II) or as secular 
(title. III). 
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710 Institutum saeculare est institutum vitae consecratae, in 
quo christifideles in saeculo viventes ad caritatis perfec
tionem contendunt atque ad mundi sanctificationem 
praesertim ab intus conferre student. 

A secular institute is an institute of consecrated life in which Christ's faith
ful, living in the world, strive for the perfection of charity and endeavour 
to contribute to the sanctification of the world, especially from within. 

SOURCES: PME I, III §2; PF V; CSan 10; PC 11; Paulus PP. VI, Alloc., 6 
sep. 1970 (AAS 62 [1970] 619, 620, 622, 623) 

CROSS REFERENCES: cc. 207, 573 

C OMME NTARY 

Tomas Rincon-Perez 

Juridical configuration of the secular institutes 

1 .  Defining characteristics of a secular institute 

Canon 710, which serves as a portico to the specific regime of the 
secular institutes, describes the two essential elements that make up the 
definition of those institutes: consecration and secularity. They are ICL, as 
are religious, but they are not identified with the former, for they have the 
specific characteristic that their members, whether cleric or lay, live the 
consecration in the world through the evangelical counsels, and apostoli
cally strive for the sanctification of the world, praesertim ab intus, that 
is, not necessarily because there are plural forms of living secular conse
cration, but principally from within the world, and if they are laypersons, 
in the sense of not being ordained, in saeculo et ex saeculo ( c. 713). 

The systematic placement of title III, which opens this canon, within 
the general framework of consecrated life (see introduction to title III), by 
forming a unitary concept with the religious institutes, is important to the 
better understanding of its nature. 

In effect, the faithful who belong to a secular institute are inserted in 
the same juridical framework of which religious are a part, though they 
appear to be taken into account neither in the chapter regarding clerics 
nor in the chapters concerned with laity. This has permitted it to be af
firmed that "its first and fundamental ecclesial state, its typological cate-
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gory, and its positio iuridica, in the scope of Ecclesial states, does not 
consist of being clerics or laity, but in being consecrated."1 From which it 
is inf erred that as long as one desires to show or explain the juridical posi
tion of these faithful, better than to talk of laypersons ( or clerics) who are 
consecrated, it will indeed be necessary to say consecrated laity or conse
crated clerics. 2 

2. Both elements equally essential: consecration and secularity 

Leaving aside, however, this generic focus of the question about the 
canonical prevalence of one or another element, what matters now is to 
emphasize that in an appropriate and precise definition of secular insti
tute, the two elements must be integrated harmoniously, inasmuch as the 
two are equally essential: the common and the specific, or, in other words, 
the element of consecration and the element of secularity. 

The doctrinal debate 

It is well known that the way, even the possibility, of harmonizing 
those two elements had constituted the fundamental nucleus of the doctri
nal debate that arose from the very instant in which Apostolic Constitu
tion Provida Mater Ecclesia recognized the canonical existence of the 
secular institutes and established their fundamental law. 3 

The documents of the council brought to those who study these sub
jects new points of reflection regarding consecrated and secular life. On 
one hand, the secular institutes appeared clearly integrated inside conse
crated life, but not inside religious life in the strict sense. On the other 
hand, in the council there were offered sufficient doctrinal elements with 
regard to the secular dimension of the Church (i.e. its insertion in the 
world so as to save it) as well as to the special and proper way that the 
laity was to perform its work in the ordination of temporal matters ac
cording to God. Perhaps, however, in the council a defining concept of 
consecrated secularity or of secular consecration was not developed. 

This could explain that, because of the Council, the polemic contin
ued when it came to appraising one or another of the elements that make 
up the definition of "secular institute." 

1. E. MAzzou, "Gli Instituti secolari nel nuovo codice di diritto canonico," in 
L'Osservatore Romano, January 9, 1986. 

2. Cf. ibid. 
3. Cf. T. RINC6N-PEREZ, "Evoluci6n hist6rica del concepto can6nico de 'secularidad 

consagrada,"' in Ius Canonicum 26 (1986), pp. 683-688. 
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From a doctrinal sector, an essential component of consecration is 
the separatio a mundo, up to the point that it is considered unthinkable. 
Theologically speaking, then, a merger exists between secularity and con
secration which leads us to say that the members of the secular institutes 
are not substantially laity; they lack the substance of the status of being 
secular. From this point of view, the secular institutes do not entail inno
vation in the substantial plane; its charismatic innovation is only relative. 
They constitute one more link in the evolution process of religious life.4 

On the other hand, for others, secularity is as essential a component 
as consecration. Therefore, they do not accept that consecration should 
involve separation in its essence-religious consecration does, however, 
but secular consecration does not. 5 

Faced with this situation it was not strange that in the years follow
ing the council various initiatives were formulated with the purpose of 
clarifying the proper identity of these institutes. One of these initiatives 
was the congress held in Rome (November 20-26, 1970), sponsored by the 
SC RSI, whose central theme was "Consecration and secularity. "6 

Pope Paul VI has given important talks on this subject. Especially im
portant was the talk directed at the moderators of the secular institutes on 
September 20, 1972,7 in which the Pope tried to respond to a key question: 
what is the quid novum that the institutes contribute to the Church, that 
is, what is their theological-canonical nature in the institutional plan of 
the Church; how are consecration and secularity interconnected? 

Being secular, said the Pope to the moderators of the secular insti
tutes, your position in a certain manner differs from that of the plain laity. 
Inasmuch as you are secular, you are committed to the same values of the 
world, but as consecrated persons, you aim not so much to affirm the in
trinsic validity of human things in themselves, but explicitly to orient them 
according to the gospel Beatitudes. On the other hand , you are not reli
gious, but in a certain way your election agrees with that of religious be
cause the consecration that you have made puts you in the world as 
witnesses of the supremacy of spiritual and eschatological values. 

The Pope synthesized this set of ideas, reaffirming the two elements 
as being equally essential; neither of the two aspects of the spiritual physi
ognomy of the secular institutes can be valued more than the other: 
"Yours, summarizing, is a form of new and original consecration, springing 

4. Cf. E. MAZZOLI, Gli lstituti Secolari nella Chiesa (Milan 1969), pp. 38, 87, 165; idem, 
"Repliche a proposito degli Istituti Secolari," in Rivista di vita Spirituali 25 (1971), pp. 194-
212. 

5. Cf. A OBERT!, Gli Istituti Secolari: Consacrazione, secolarita, apostolato (Rome 
1970). 

6. Cf. M. MIDALI, "Secolarita, laicita, consacrazione e apostolato," in Salesianum 36 
(1974), pp. 261-311 .  

7. AAS 64 (1972), pp. 615-620. 
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forth from the Holy Spirit to be lived amidst temporal reality, and to intro
duce the power of the evangelic counsels-this is of divine and eternal 
values-within human and temporal values." 

The element "consecration" in the Code 

The first statement of c. 710 is that a secular institute is an institute 
of consecrated life. 

Its configuration, therefore, comprises all those elements, both theo
logical and canonical, that define the consecrated life, identifying it and 
distinguishing it from any other consecrated life produced through the re
ception of baptism and the sacrament of Holy Orders. It is a question, 
then, of the defining elements of consecrated life that c. 573 establishes. 
They constitute a stable form of living, whose canonical specificity is 
based on a new consecration to give valuable testimony of celestial glory, 
and, in addition, to baptismal consecration through which the faithful are 
called to be an eminent sign in the Church. 

On one hand, that new consecration implies formal profession, 
coram Ecclesia, of the three evangelic counsels of chastity, poverty, and 
obedience, and on the other hand, it implies the assumption of that obliga
tion through vows or other sacred bonds, votes propria sua ratione as
similata (LG 44). 

This description, however, would not be complete if we were to for
get the piece of information given to us by c. 207 § 2. In this codified pre
cept the existence of a new status is plainly stated, made up by both 
clerics and laity, that is, by ordained and non-ordained faithful. It is a ques
tion of a canonical condition that is founded in a special consecration to 
God; consecration that is realized through profession of the evangelical 
councils, predicable in principle by all faithful by reason of baptism. 

In every case, what is important to underline here is that, in the ref
erence c. 207 § 2 to a special consecration to God, it does not pertain 
exclusively to the religious state of c. 607, but rather to the state of conse
crated found in c. 573. It is proven by the fact that such consecration is re
alized by the profession of the three councils through vows or other 
sacred bonds ( cf. c. 207 § 2).lt would be an inexplicable reference if it 
were exclusively a question of the religious institutes since the vows are 
preceptive and essential in religious profession. 

Therefore, not only are the religious institutes contemplated in 
c. 207, but so are the secular institutes, through a generic concept of insti
tutionalized consecrated life, whose defining characteristics, as we have 
said, are established by c. 573, and whose basic typology, in turn, is stated 
by c. 577, and whose common canonical statute is regulated in cc. 573-06. 
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The element "secularity" 

From what has been said up to now and because of what the canoni
cal point of view refers to, it can be concluded that the secular institutes 
together with the religious institutes shape the status consecratorum. In 
the words of the Council, "While it is true that secular institutes are not re
ligious institutes, at the same time they involve a true and full profession 
of the evangelical councils in the world, recognized by the Church. This 
profession confers a consecration on people living in the world, men and 
women, laymen and clerics" (PC 11). 

The council deliberately qualified it, as we have seen, so that secular 
institutes neither are religious institutes nor are they identified with them. 
Thus, the council urges them forthwith to "maintain their own special 
character, that is to say, secular, so that they can effectively fulfill the 
apostolate everywhere in the world and from within the world, because 
they were born for it" (ibid.). 

Canon 710 does this as well. After having pointed out that they are 
institutes of consecrated life, with all its implications, it adds the charac
teristics of their special condition of the secular: their living in the world 
and their dedication to procure the sanctification of the world primarily 
(praesertim) from within it. Here resides the quid proprium, the charac
terizing element being religious institutes. 

The inclusion of the term praesertim probably follows an old po
lemic about whether pluralism in the ways of living consecrated secularity 
was admissible. Some considered it admissible, mirroring what occurred 
in the dispute about multiple forms of religious life. Others, in contrast, 
denied it because of the risk of ambiguity that surrounded the inclusion of 
non-secular forms of living within the secular institutes. 

Pope Paul VI echoed this debate in a discourse which he delivered 
on the occasion of the 25th anniversary of the Apostolic Constitution 
Provida Mater Ecclesia.8 In this discourse he pointed out that the world 
has various needs and that there are many ways of operating within it. It 
comes as no surprise, then, that there should be more than one form of life 
among the secular institutes. 

Pope John Paul II, after the publication of the Code, has insisted 
again on that "pluralistic richness" which has its manifestation in numer
ous spiritualities, within the common denominator of secular institute, as 
well as in the diversity of sacred bonds that express different modalities in 
the practice of the evangelical councils. 9 

8. In questo giorno, AAS 64 (1972), pp. 206-212. 
9. Cf. Alocuci6n al Plenario de la SCRSI of May 6, 1983, in AAS 75 (1983), pp. 685-689. 
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Instituti saecularis sodalis vi suae consecrationis pro
priam in populo Dei canonicam condicionem, sive laica
lem sive clericalem, non mutat, servatis iuris praescriptis 
quae instituta vitae consecratae respiciunt. 

Without prejudice to the provisions of the law concerning institutes of 
consecrated life, consecration as a member of a secular institute does not 
change the member's proper canonical status among the people of God, be 
it clerical or lay. 

SOURCES: PF II; CSan 7d; LG 36; AA 2; Paulus PP. VI, Alloc., 26 sep. 
1970 (AAS 62 [1970] 619) 

CROSS REFERENCES: c. 710 

COMME NTARY ------

Tomas Rincon-Perez 

Canonical status of consecrated members of secular institute 

Having described the nature of a secular institute with its two consti
tutive and inseparable elements-consecration and secularity-logic com
pels the conclusion that the canonical status of its members is secular 
consecrated (or consecrated seculars, if the emphasis is on secularity). 
Canon 711, however, provides that consecration does not modify a mem
ber's canonical status, whether lay or clerical, among the people of God. 
Thus, it is not easy for canonical doctrine to decipher the precise scope 
and meaning of this precept. 

Similar to what happened in c. 710, c. 711 had its interpreters who 
stopped in the middle and fixed their attention on non mutat, forgetting 
that such members had to live the consecrated life. 1 For others, in con
trast, both parts of the canon were equally important, and it would have 
been a mistaken interpretation that considered only the first part. More
over, to clarify the enigma, it was necessary to start from a double anal
ogy: from the moment of their consecration, the members of secular 
institutes enter into an analogous state with the religious-for the author 
we are talking about, the religious form is the typical form of consecrated 
life-while, from the perspective of secularity, an analogy was produced 

1. Cf. A. OBERT!, "Gli Istituti Secolari nel nuevo Codice di Diritto Canonico," in Euntes 
Docete 38 (1985), p. 212. 
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in respect to laity for  which said members were neither properly religious 
nor properly lay. 2 

Other authors took into consideration both parts of the canon and 
were led to a conclusion, while being true in itself , that does not seem to 
be what the legal precept had wanted to express: the member of a secular 
institute did not change his canonical status, thus recognizing the distinc
tion between cleric and laity made by divine law (c. 207 § 1). On the con
trary, from the perspective of the life and sanctity of the Church, the status 
does change, considering that in it there is confirmed a new and distinct 
title of consecration to God, sanctioned and recognized by the Church. 3 

In our opinion, c. 711 must be interpreted in its entirety, or in other 
words, the two parts must be taken together: the secular consecrated, in 
effect, do not change their canonical state, but at the same time, their ca
nonical status is special, that of consecrated life. 

On the other hand, we think that the canon does not put into dispute 
the criterion of bipartition established in c. 207 § 1 as pertaining to the 
clerical or lay state. From this perspective, it is obvious that even a clois
tered woman religious continues to be lay, that is, non-ordained faithful. 
What is made clear in that legal precept is the canonical status according 
to the classical tripartition criterion: clerics, religious, and lay. Conse
quently, it is referring to the stable forms of life, regulated by law and ap
plicable to all those who, following a vocation, have freely chosen these 
forms and have been admitted into them. With these new facts, it is proper 
today to ask oneself if only those three classic canonical states exist or if 
there are other canonical conditions in the Church.4 

In our judgment, the appropriate meaning to give to c. 711, indeed, 
the reason for its very existence, is to state clearly, as Perfectae caritatis 
had already done at the last moment, that the members of the secular in
stitutes are not religious. If , however, that clarification was necessary in 
the council at the last hour, considering that both the title of conciliar de
cree and that of Lumen gentium introduced the thought that it was a mat
ter of religious in saeculo, then in the Code, the specific details that 
distinguished one type of institute from another, as well as the canonical 
statute differentiated by its respective members, remained perfectly de
f ined. Without said canon, it could have been deduced from all the evi
dence to an absolute certainty that the member of a secular institute is not 
religious. Nor can the conclusion be extracted from what was established 

2. Cf. A. GUTIERREZ, "Lo stato della vita consacrata nella Chiesa. Valori permanenti e 
innovazioni," in Monitor Ecclesiasticus 110 (1985), pp . 37-63. 

3. Cf. G. ACOORNERO-P.G. MARcuzzr, "La vita consacrata," in La normativa del nuovo 
Cadice , 2nd ed. (Brescia 1985), pp. 126-129. 

4. Cf. E. BAURA-J. MIRAS, "Notas para una tipologia de los fieles a la luz de sus respectivos 
estatutos can6nicos," in La misi6n del laico en la Iglesia y en e l  mundo. Actas del VIII 
Simposio Internacional de Teologia (Pamplona 1987), pp. 337-350. 
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in the canon that, but for being religious, their canonical status is exclu
sively secular. It is not superfluous to remember in this respect how c. 207 
§ 2, in referring to consecrated life through the evangelical counsels, in
cluding the consecrated life of the secular institutes, denominates its sta
tus; and how c. 573, upon defining the ICL, configured them as a stable 
form of living the Christian vocation that implies a specific subjective ju
ridical status. Abounding in facts, c. 57 4 also refers to the state of those 
who profess the evangelical counsels in the ICL, and therefore, the secular 
institutes are included. 

It is no wonder, in view of these facts, that what followed in the doc
trine, aside from talking about the religious state when it was necessary to 
do so, employed a more generic concept of status consecratorum or con
secrated state. A certain author had entitled one of his works: "The State 
of the Consecrated in the Current Legislation of the Church. "5 The author 
thought, correctly in our judgment, that the CIC situated us before a new 
typological category, canonically denominated status consecratorum; a 
category that encompassed both religious and the members of the secular 
institutes, but not strictly as two different species of the same genre. In 
the opinion of Fr. Castano-and perhaps he is right-the religious insti
tutes and the secular institutes are not distinguishable by truly specific 
differences. Rather among them exists an analogy of intrinsic attribution 
or of participation, meaning that the members of both institutes intrinsi
cally participate in the same reality, that is, of the status consecratorum, 
though not in the same way or with the same intensity. 

In every case, leaving these disquisitions aside, it seems clear that 
the clause of c. 711, according to which the member of the secular insti
tute does not change his own canonical condition, does not mean anything 
other than the non-loss of the secular condition-in contraposition to the 
religious condition-but without this involving one who is not conse
crated. 

Two important conclusions flow from these considerations: 

a) The secular character in question is not absolutely identified with 
the secular character proper to those who have only received baptismal 
consecration, or in the appropriate case, priestly consecration. In this re
gard these words of Paul VI were clairvoyant: "Being secular, your posi
tion in a certain manner differs from that of the plain laity, inasmuch as 
you are committed to the same values of the world, but as consecrated. 
That is to say, not so much to affirm the intrinsic validity of human affairs 
in themselves, but explicitly to orient them according to the evangelical 
Beatitudes. On the other hand, you are not religious, but in a certain way, 
your election agrees with that of religious because the consecration that 

5. Cf. J.M. CASTANO, "Lo 'Status Consecratorum' nell'attuale legislazione della Chiesa," in 
Angelicum 60 (1983), pp. 190-223. 
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you have made puts you in the world as witnesses of the supremacy of 
spiritual and eschatological values. "6 

b) It being certain that the secular consecrated must live in the world 
and that they exercise their apostolate from within the world, it would nei
ther be precise nor true to affirm that consecrated secularity would repre
sent "the most perfect incarnation of secularity, " or that consecration 
makes the layperson more of a layperson in the Church. 7 The latter would 
be a greater than intended manifestation of superiority of the consecrated 
state over other forms of Christian life. In the council even the slightest 
suspicion that it could be understood in this manner was avoided, and 
thus the expression "state of perfection" was intentionally deleted. More
over, it would be a feeble service to secularity such as it is understood in 
Lumen gentium 31, if it were intended to be set it up as a paradigm equal 
to consecrated secularity.8 

6. Alloc. Ancora una volta, AAS 64 (1972), pp. 615-620. 
7. Cf. J. BEYER, "La consagraci6n de la vida en los IS," in Acta Congr. Inter. Inst. Secul. 

(Milan 1971); G. LAZZATI, ibid. p. 734. 
8. Cf. T. RINC6N-PEREZ, "La noci6n can6nica de secularidad consagrada" in Actas del VIII 

Simposio Internacional de Teologia (Pamplona 1987), p. 424; P.A. BONNET, "De laicorum 
notione adumbratio," in Periodica 74 (1985), pp. 245-246. 
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Firmis praescriptis cann. 598-6 0 1 ,  constitutiones sta
tuant vincula sacra, quibus evangelica consilia in insti
tuto assumuntur, et definiant obligationes quas eadem 
vincula inducunt, servata tamen in vitae ratione semper 
propria instituti saecularitate. 

Without prejudice to the provisions of cann. 598-601, the constitutions are 
to establish the sacred bonds by which the evangelical counsels are under
taken in the institute. They are to define the obligations which these 
bonds entail, while always professing in their manner of life the secular 
character proper to the institute. 

SOURCES: PME III §§ 2 et 3; PF II; CSan 7; SCR Resp., 19 maii 1949, I; 
PC 11; REU 74; Paulus PP. VI, Alloc., 2 feb. 1972, A et B (AAS 
64 [1972] 207, 209, 210) 

CROSS REFERENCES: cc. 598-601, 710 

Sacred bonds 

COMME NTARY ------

Tomas Rincon-Perez 

Among the prescriptions that make up the canonical status common 
to all the ICL, c. 712 refers especially to those contained in cc. 598-601, 
which have as their focus the evangelical counsels of chastity, poverty, 
and obedience, exactly as they are to be embraced and lived by all conse
crated, whether religious or secular. 

Once this general presupposition is established, the codified norm 
immediately imposes on the secular institutes two important duties, 
which are here analyzed separately: the duty of establishing in the consti
tutions the type of sacred bond with which the evangelical counsels must 
be embraced, and the precise determination of the obligations established 
by those bonds, keeping in mind in every case the necessity of conserving 
the secular character of the institute. 

1 .  Nature of the sacred bond 

From the canonical point of view, one of the most important differ
ences between religious and secular institutes is rooted in this aspect. 
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The former assumes the evangelical counsels through public vows ( cf. 607 
§ 2), while the secular institutes can also assume them through other sa
cred bonds, such as oaths or promises, as provided in the constitutions for 
each case. Hence, the importance of that first mandate of the canon is to 
establish in the fundamental code the type of sacred bond with which the 
evangelical counsels must be embraced in each institute. 

In any event, it is a question of sacred bonds, that is, a matter of 
those other bonds (votis propia sua ratione assimilata) about which the 
council spoke (LG 44). This must be emphasized so as not to confuse the 
alia sacra ligamina (sacred bonds) with the alius generis ligamina, as 
the promise made to the institute, which permitted the Instruction Reno
vation is causam to be incorporated into the temporary religious profes
sion, permission that has been repealed by the Code.1 

Canon 712 does not disregard vows as being among the possible sa
cred bonds that the secular institute can establish in its constitutions. Nei
ther the literal tenor of the precept nor the secular character of the 
institute seem to impede the choice of bonds of a different character: 
vows, promises, or promissory oaths (c. 1200), public or private.2 In this 
regard, Pope John Paul II, in the recently promulgated Code, in an Allocu
tion to the Plenary Session of SCRSI, May 6, 1983,3 does not appear to dis
regard that possibility either, though he does not ref er specifically to 
vows. Apropos to multiple numerous apostolic purposes, the Pope 
showed "that pluralistic richness is also manifest in the numerous spiritu
alities that give life to the secular institutes with the diversity of bonds in 
the practice of the evangelical counsels." 

Concerning the public nature of the sacred bonds, it is not superflu
ous to recall the doctrinal context elaborated in the current c. 573 and, 
consequently, everything relative to the profession of the evangelical 
counsels by means of sacred bonds. 

Despite the radical change undergone by the Schema regarding ICL 
of 1977, after the general consultation, the current c. 573 remained un
changed. Thus, we think applicable to it are those considerations that the 
commission entrusted to revise this part of the Code, sent to the consulta
tive bodies and were contained in the Praenotanda. There, in the first 
place, it was affirmed that the description of consecrated life that was pre
sented (the present c. 573) was in agreement with Vatican II, since in the 
council, by religious life, it was understood consecrated life in general, in
cluding that of the secular institutes. 

1. Cf. T. RINC6N-PEREZ, "La aplicaci6n del nuevo C6digo de derecho can6nico en el 
ambito de los ICL," in Ius Canonicum 25 (1985), p. 285. 

2. Cf. G. ACCORNERO-PG. MARCUZZI, "La vita consacrata," in La normativa del nuovo 
Cadice (a cura di E. Cappellini), 2nd ed. (Brescia 1985), pp. 109-146; S. ARDITO, "Normativa 
degli Istituti di vita Consacrata, " in Monitor Ecclesiasticus 110 (1985), pp. 64-102. 

3. AAS 75 (1983), pp. 685-689. 
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That principle being established, the Praenotanda added that conse
cration to God was done "per professionem publicam consiliorum voto 
aut alio sacro ligamine ... " They concluded by pointing out that in the 
present precept all the theological and canonical elements that identified 
such institutes and distinguished them from other figures were contained, 
thus avoiding all possibility of confusion and error. It is important, princi
pally in these times in which "nonnulli vitam consecratam per publicam 
professionem consiliorum evangelicorum aequiparare conantur vitae con
secratae per meram baptismi receptionem." In our judgment, it appeared 
to be clear that consecration realized in a secular institute was of a public 
nature, whatever the nature of the sacred bonds. This had been affirmed 
in the council when it speaks of a true and complete profession of the 
evangelical counsels in secular life, being recognized by the Church. More
over, it was a profession that "confers a consecration on people living in 
the world, men and women, laity and clerics" (PC 11). 

As we appreciate these points, we are conscious of the difficulty that 
is involved in qualifying a profession as public, when vows or other sacred 
bonds had a private nature, in the sense of c. 1192. Nevertheless, it is also 
difficult to understand the contrary: that a profession of that kind not be 
public for the simple fact that the lawful superior in the name of the 
Church would not receive it. One must distinguish, perhaps, between pro
fession and the taking of vows: profession not only encompasses the tak
ing of vows, but also implies a public act of incorporation into the 
institute. 

The question was already set forth in the revision work of the Code. 
With regard to the distinction between public and private vows, some con
sultative bodies suggested the necessity of introducing a third category of 
vows, keeping in mind that the Church also recognized the vows of the 
secular institutes, which were not public in the traditional sense, and yet 
they could not be considered private, either. 

The secretary of the corresponding Coetus determined that the mate
rial was not sufficiently ripe to introduce a new terminology. In this sense, 
he pointed out that whether vows taken in the secular institutes were pub
lic was a question debated among the authors. Some considered them 
public because they had some official character in the Church, while oth
ers considered them private because they were not accepted nomine Ec
clesiae.4 

4. Cf. Comm. 12  (1980), p. 375. 
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2. Determination of the obligations 

The members of the secular institutes have the generic duty of fully 
living the evangelical counsels of chastity, poverty, and obedience but they 
must do so modo proprio, according to their special condition as conse
crated seculars, on the one hand, and on the other hand, according to the 
institute's own character, which is manifested in the foundational charism. 
Hence, once the types of sacred bonds that they commit to are established 
in the constitutions, the obligations that flow from these bonds must also 
be determined. 

Aside from keeping in mind the provisions of c. 598, the basic norms 
from which these determinations must be made are contained in cc. 599-
601 (see the respective commentaries). Nevertheless , it seems opportune 
to set down here, in reference to secular institutes, the fundamental obli
gations that each one of the evangelical counsels implies. 

The counsel of chastity ( c. 599) that the secular consecrated em
brace implies an obligation to observe perfect continence in celibacy. 
Therefore, they must renounce marriage. Even supposing that this coun
sel was assumed by a public vow, surely it would not constitute an imped
iment validly to contract matrimony, but such a hypothetical situation 
would entail sufficient cause for automatic expulsion from the institute, 
pursuant to cc. 694 and 729. In the same manner, the commission of cer
tain offenses having to do with the sixth commandment of the Decalogue 
constitutes cause for the obligatory expulsion to which c. 695 refers and is 
applicable to secular institutes pursuant to the provisions of c. 729. 

The counsel of poverty ( c. 600), also in the context of consecrated 
secular life, implies, on the one hand, being poor, in fact and in spirit, and 
on the other hand, the dependence and limitation on the use and disposi
tion of goods, as provided in the proper law. Keep in mind, in this respect, 
that for its secular character, the members of those institutes, especially if 
they are laity, act in the world and try to order temporal affairs according 
to God. Therefore, the prohibition of clerics and religious to undertake 
commercial or industrial activities does not affect the members of secular 
institutes, nor does any other directive that has any direct or indirect rela
tion with material goods. They must, however, undertake those activities 
from the condition of being consecrated, that is, as men and women who 
have assumed Evangelical poverty with a sacred bond. That makes the de
terminations of the proper law on this subject especially important to be 
upheld so that consecration and secularity are equally safeguarded. 

The counsel of obedience (c. 601), assumed with a sacred bond, 
obliges the submission of the individual will to lawful superiors when they 
order something according to the proper by-laws. Therefore, it will be the 
fundamental Code of each institute that will determine the scope and con
tent of that obligation of obedience, flowing from the sacred bond. 
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In the latter, as in the prior situations, the proper constitutional law 
to which is entrusted the function of determining those obligations will 
have to keep in mind the secular character of the institute. This obvious 
warning is stated in the final clause of the present canon. Also, the coun
cil, after having pointed out the condition of the consecrated, advised the 
institutes of the necessity of preserving "their own special character
their secular character, that is to say- to the end that they may be able to 
carry on effectively and everywhere the apostolate in the world and, as it 
were, from the world, for which they were founded." (PC 11) In this sense, 
it should not be forgotten that the rejection made by some to an ample 
pluralism in ways of living this special condition of life, was motivated in 
good part by the springing up of forms of life among the secular institutes 
that were hardly secular. 
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713 § 1 Sodales horum institutorum propriam consecratio
nem in actuositate apostolica exprimunt et exer
cent, iidemque, ad instar fermenti, omnia spiritu 
evangelico imbuere satagunt ad robur et incremen
tum Corporis Christi. 

§ 2. Sodales laici, munus Ecclesiae evangelizandi, in sae
culo et ex saeculo, participant sive per testimonium 
vitae christianae et fidelitatis erga suam consecra
tionem, sive per adiutricem quam praebent operam 
ad ordinandas secundum Deum res temporales atque 
ad mundum virtute Evangelii informandum. Suam 
etiam cooperationem, iuxta propriam vitae rationem 
saecularem, in communitatis ecclesialis servitium of
ferunt. 

§ 3. Sodales clerici per vitae consecratae testimonium, 
praesertim in presbyterio, peculiari caritate aposto
lica confratribus adiutorio sunt, et in populo Dei 
mundi sanctificationem suo sacro ministerio perfi
ciunt. 

§ 1. Members of these institutes express and exercise their special conse
cration in apostolic activity. Like a leaven, they endeavour to perme
ate everything with an evangelical spirit for the strengthening and 
growth of the Body of Christ. 

§ 2. Lay members participate in the evangelising mission of the Church in 
the world and from within the world. They do this by their witness of 
christian life and of fidelity to their consecration, and by the assis
tance they give in directing temporal affairs to God and in animating 
the world by the power of the Gospel. They also off er their coopera
tion to serve the ecclesial community in accordance with the secular 
manner of life proper to them. 

§ 3. Clerical members, by the witness of their consecrated lives, espe
cially in the presbyterium, support their colleagues by a distinctive 
apostolic charity, and in the people of God they further the sanctifica
tion of the world by their sacred ministry. 

SOURCES: § 1: PME I-III; PF II, III 
§ 2: CSan 7d; LG 31, 33, 36; PC 11; AA 2; AG 40; EN 70 
§ 3: Pius PP. XII, Alloc., 8 dee. 1950 (AAS 43 [1951] 29); PO 3, 
9, et passim; Paulus PP. VI, Alloc., 2 feb. 1972 (AAS 64 [1972] 
210, 211) 

CROSS REFERENCES: c. 710 
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COMME NTARY -- - - - -

Tomas Rincon-Perez 

Apostolic life 

This precept is sustained by three fundamental principles: 

1) Active apostolic life is the reason for being, the ultimate purpose 
of the secular institutes; it is why they were established and recognized by 
the Church in 194 7 (see commentary on title. III). 

2) The apostolate, however, is connatural in all Christian life and, 
modo proprio, in every religious life. Thus, the innovation of that form of 
apostolic life lies in its dealing with a secular apostolate made since conse
cration. Being secular, it intends to sanctify the world from within its own 
structures, and therefore it differs from the religious apostolate, which 
also seeks the sanctification of the world, that is, to lead it back to Christ, 
but by withdrawing from the world ( c. 607 § 3). Being consecrated, it dif
fers from the apostolate of the other faithful because it does not look so 
much to affirm the intrinsic validity of human affairs in themselves, but to 
direct them explicitly according to the evangelical Beatitudes. Through 
consecration, the member of a secular institute becomes a witness in the 
world to the supremacy of spiritual and eschatological values. 1 

3°) This secular apostolic life is predicated on both lay and clerical 
members. Therefore, the secular lay institutes and clerical lay institutes fit 
side by side. That seems obvious and was affirmed in the constitutive 
texts (PME and PF), as well as in the Council itself (PC 1 1) ;  it was the ob
ject of a long argument, based on the fact that the exercise of the aposto
late in saeculo ac veluti ex saeculo, according to the expression employed 
by Primo feliciter, did not work in configuring the associations of priests, 
considering that secular business did not pertain to them. In this sense, it 
was affirmed that it was possible to understand the meaning and value of 
secular consecration only by coming to understand the profound meaning 
of secularity. Thus, the lay secular institutes and the priestly secular insti
tutes should not be placed in the same category. In view of that profound 
difference, there should be a distinct treatment. 2 

In a way, c. 713 responds positively to this suggestion of treating the 
apostolate proper to laity differently from what applies to clerics. Hence, 
we will analyze separately the three sections of the codified precept. 

1. Cf. PAUL VI, Alloc. Ancora una volta, in AAS 64 (1972), pp. 615-620. 
2. Cf. G. LAzZATI, "Natura del vincolo negli Istituti non religiosi," in Natura e vincoli della 

vita consacrata (Milan 1979), pp. 100-104. 

1922 



RINC6N-PEREZ Tit. III. Secular Institutes 

1. Consecration and secular apostolate 

c. 713 

The general norm is established in § 1 , and it applies to laypersons 
and clerics alike. It is a configuring or defining norm that establishes a 
secular institute according its purpose: an association of Christians, lay 
and clerical, whose purpose, aside from the search for the perfection of 
charity, is the exercise of the apostolate in the world , f rom within their 
status as consecrated persons. Therefore, the first thing the norm says is 
that such apostolic activity is the way in which their own consecration is 
manifested and practiced. 

Nevertheless, they are the consecrated who work from within the 
world, amidst temporal efforts, and therefore, the apostolic activity that 
they develop also has a secular character. Like leaven that is mixed into 
and dissolved in the dough to transform it, the consecrated strive to per
meate everything with the Evangelical spirit, thus contributing to the 
growth and strengthening of the Body of Christ. 

The apostolate of consecrated lay faithful 

Paragraph 2 refers expressly to lay members and contemplates two 
fields of action: one that expresses a relationship to the world, and one 
that has an intra-ecclesial dimension. The first is proper to the faithful in 
their status as lay, and is marked by secularity. The second field, the intra
ecclesial, is also proper to all non-ordained faithful in their status as active 
members of the Church who are called to cooperate in its edification. 

We will analyze separately this double perspective from which lay 
activity is contemplated-in the case of lay consecrated-but leaving it 
clear that to act in the Church or in the world forms a part of the single 
mission of the Church. Said another way, it is not a question of separable 
missions; they are not even properly seen as being distinct, considering 
the profound connection between the earthly city and the eternal city, and 
the ultimate relationship of the two orders, spiritual and temporal, in the 
single purpose of God.3 As Vatican Council II teaches, " [ t ]he work of 
Christ's redemption concerns essentially the salvation of men; it takes in 
also, however, the renewal of the whole temporal order. The mission of 
the Church, consequently, is not only to bring men the message and grace 
of Christ but also to permeate and improve the whole range of the tempo
ral" (AA 5). That means that the task of laity in the world, trying to direct it 
to God, is as ecclesial as the task that might be accomplished inside the 
Church-institution. 

3. Cf. T. RINC6N-PEREZ, "La participaci6n de los fieles laicos en la funci6n santificadora de 
la Iglesia," in Ius Canonicum 29 (1989), pp. 617-662. 
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a) Secular apostolic activity 

Inspired by the well-known passage of Lumen gentium 31, Apostolic 
Exhortation Christifideles laici, regarding the specific mission of the lay 
faithful, points out that the entire Church has a secular dimension, but the 
manner designated by the expression secular nature is proper and particu
lar to laity: "Certainly all the members of the Church are sharers in this 
secular dimension but in different ways. In particular the sharing of the 
lay faithful has its own manner of realization and function, which, accord
ing to the council, is 'properly and particularly' theirs. Such a manner is 
designated with the expression secular character." (CL 15) 

This manner proper to lay faithful-to ordinary Christians-also cor
responds by way of analogy to the lay members of the secular institutes. 
Their apostolic life, their participation in the evangelizing function of the 
Church, has to be realized in a characteristic and particular way in saeculo 
et ex saeculo, that is, not only by being in the world, but by seizing the op
portunity afforded by the world, and therefore, by participating in profes
sions, activities, forms, places, and circumstances corresponding to that 
secular condition ( cf. PF II). They fulfill this secular mission in two ways: 
on the one hand, with the witness of their Christian life and of their fidelity 
to their consecration, and on the other hand, with the cooperation that 
they lend to ordering temporal undertakings according to the will of God 
and in their effort to transform the world with the power of the Gospel. 

The way § 2 of the present canon is written, it seems as though it 
deals with two alternative forms, but ordinarily they will have to be com
plementary forms: the insertion into the world in order to transform it 
with the power of the Gospel and in order to direct it to the will of God, 
shall be accompanied by a clear testimony of Christian life that, for one 
who has professed the evangelical counsels, is translated as fidelity to 
one's own consecration. Only in this way is it possible to illuminate and di
rect those temporal realities "so that they may be effected and grow ac
cording to Christ and may be to the glory of the Creator and Redeemer" 
(LG 31). For that, the council itself will reiterate forcefully that "a prop
erly formed conscience and to impress the divine law on the affairs of the 
earthly city" (GS 43) will give back to all creation its original dignity. 

b) Cooperation in intra-ecclesial tasks 

According to the final clause of § 2, lay members of the secular insti
tutes also are called to offer their cooperation in the service of the eccle
sial community, according to their way of secular life. It deals with a 
concretization of the principle of communion or of equality, by virtue of 
which everyone, following his or her own condition and office, cooperates 
in the building up of the Body of Christ ( c. 208). The only operative differ
ence in this field is that which exists between the common priesthood and 
the ministerial priesthood, or between ordained and non-ordained faithful. 
In this sense, the lay members of a secular institute cooperate in the 
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service of the ecclesial community in the same way, with the same rights 
and duties that the rest of the non-ordained faithful have, whether ordi
nary Christians or religious. 

According to those general criteria , the lay members of a secular in
stitute are habiles ( c. 228 § 1 ), that is, they have the capacity to be called 
by the sacred pastors for those Evangelical offices or assignments that are 
not necessarily reserved to the sacred ministers. They can exercise substi
tute functions in those services that, being proper to clericals and being 
connected to the ministry of the pastors, do not demand the sacrament of 
Holy Orders; for example, the function of extraordinary minister of holy 
communion (c. 910), and in general, the functions referred to in c. 230 § 3. 

Besides these substitute functions, the active position of the lay 
member in the Church has multiple other manifestations, more proper to 
his condition as non-ordained faithf ul. For example, they are non
institutionalized activities of organic cooperation with tasks proper to the 
sacred ministers. We are referring specifically to those spontaneous activi
ties of cooperation done in response to the individual initiative of the lay 
member, without the intervention, necessarily, of a canonical mandate or 
mission. 

These activities of organic cooperation can be institutionalized, 
which causes the lay member to become a part of the ecclesiastical orga
nization. Such can be the case of participation in the pastoral council 
(cc. 512, 536) or in economic affairs (cc. 492, 537), and perhaps also par
ticipation as one of the so-called "lay ministers" instituted pursuant to the 
provisions of c. 230 § 1. 

Along with all this, the ordinary role of the lay member inasmuch as 
being non-ordained faithful is called to perform in the intra-ecclesial field, 
it consists of the active, free, and responsible exercise of his common 
priesthood, and fulfillment of his duties and the exercise of rights. The 
most important possible role in this respect is the active participation, in
ternal and external, in the celebration of the liturgy, and substantial partic
ipation in the celebration of the Holy Eucharist (c. 899 § 2).4 

3. Apostolate of consecrated clerics 

Previously, we made mention of an old argument according to which 
the secular institute of clerics would not properly fit the nature of a secu
lar institute. The problem stemmed from the difficulty in understanding 
the expression of Primo feliciter, acting in saeculo ac veluti ex seaculo, 
as it applied to priests. 

4. Cf. ibid. pp. 630-632, 636. 
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Pope Paul VI echoed this argument in a discourse given on the occa
sion of the 25th anniversary of the Provida Mater Ecclesia. There he af
firmed that priests also can be members of this class of institutes, not 
only because it is established in the pontifical and conciliar documents, 
but for the reason that they also have an essential relationship with the 
world. In contrast to the lay members, other than exceptional cases, they 
do not exercise that responsibility with immediate and direct work in the 
temporal order, but with their ministerial work, and through their work as 
educators of the faith; this being the highest way to contribute to the con
stant work of perfecting the world, according to the order and meaning of 
creation. 

In the same sense, § 3 of this canon confers on the priests of the sec
ular institutes the task of sanctifying the world not already ex saeculo, 
from within the world's own structures, but through their own sacred min
istry. Moreover, it adds a specific task: that of helping his brothers in the 
presbyterium with a special apostolic charity. Ordinarily, that presbyte
rium will be the diocese where they are incardinated; in other cases, the 
priests of the institute itself will mold the presbyterium. In any case, the 
cleric of a secular institute has the special duty of contributing to the 
achievement of a true priestly fraternity. 

It is easily seen that these two apostolic tasks are proper to every 
secular priest. The particularity resides in that the priest of a secular insti
tute must fulfill those tasks by giving testimony to his consecrated life. 
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714 Sodales vitam in ordinariis mundi condicionibus vel soli, 
vel in sua quisque familia, vel in vitae fraternae coetu, ad 
normam constitutionum ducant. 

Members are to live their lives in the ordinary conditions of the world, ei
ther alone in their families or in fraternal groups, in accordance with the 
constitutions. 

SOURCES: PME III § 4; CSan 7; PC 11 

CROSS REFERENCES: c. 710 

C OMME NTARY 

Tomas Rincon-Perez 

Form of personal life 

The secular, and not religious, condition not only affects apostolic 
activity, but it also has a clear canonical manifestation in the form of life 
of the members of a secular institute. Here one finds one of the distinc
tions between religious consecration and secular consecration. Commu
nal life within the same house and under a common discipline constitutes 
an essential characteristic of religious life and is a manifestation of an
other essential characteristic: separation from the world. In contrast, the 
secular consecrated live communion of the spirit, but do not partake of 
communal life. Their insertion in the world causes their personal lives 
also to unfold in a secular manner, in tune with the ordinary circum
stances of the world. 

Without diminishing this principle of secularity, multiple forms of life 
are possible according to the provisions of the constitutions of each insti
tute, following the pattern of the present canon. Just as it occurs among 
the other members of the human family, the secular consecrated can live 
either alone or with his or her own family or in groups of fraternal life. 

In this regard, it is fitting to remember that in the schemata prior to 
the final draft of this canon, there was a clause by which members were 
prohibited from wearing any external sign of consecration. This clause 
having been deliberately deleted, it is legitimate to think that the legisla
tor does not order, but neither does he prohibit, the wearing of an exter
nal sign. 
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§ 1. Sodales clerici in dioecesi incardinati ab Episcopo 
dioecesano dependent, salvis iis quae vitam conse
cratam in proprio instituto respiciunt. 

§ 2 .  Qui vero ad normam can. 266, § 3 instituto incardi
nantur, si ad opera instituti propria vel ad regimen 
instituti destinentur, ad instar religiosorum ab Epis
copo dependent. 

§ 1. Clerical members incardinated in a diocese are subject to the dioce
san bishop, except for whatever concerns the consecrated life of 
their own institutes. 

§ 2. Those who, in accordance with the norm of can. 266 § 3, are incardi
nated in the institute, and who are appointed to works proper to the 
institute, or to the governance of the institute, are subject to the 
bishop in the same way as religious. 

SOURCES: § 1: CSan 10b; SCR Resp. Estne institutum, 1952; CD 28; 
Paulus PP. VI, Alloc., 2 feb. 1972 (AAS 64 (1972] 211) 
§ 2: PF III; CSan 8; SCR Resp. Regimen internum, 1952; CD 
35: 1, 4 

CROSS REFERENCES: cc. 266 § 3, 586, 596 § 2, 678, 710 

COMME NTARY ------

Tomas Rincon-Perez 

Juridical situation of clerics incardinated in a secular institute 

l. Diversity of situations 

According to the norm of c. 266 § 3, the general rule is that the cler
ics of the secular institutes are incardinated in the dioceses for which they 
have been promoted. Nevertheless, by grant of the Apostolic See, there ex
ists the possibility that they can be incardinated in their own institute. 
That general rule is based on the fact that the clerical secular institutes of 
pontifical right lack the power of governance while the societies of cleri
cal apostolic life and of pontifical right-besides the religious institutes
have such power (see commentary on c. 596 § 2). But supposing that, by 
grant of the Apostolic See, a secular institute was endowed with the fac-
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ulty to incardinate clerics, in the very act of granting this faculty, it would 
also be granted ecclesiastical governance. 

At any rate, the juridical situation of clerics, especially in their rela
tionship of dependence on the diocesan bishop, is different from being in
cardinated in the diocese or in their own institute. Canon 715 exists 
precisely to regulate this diverse situation. 

The new canonical profile for incardination 

To better illustrate its content, it is advisable to have in mind a gen
eral understanding about what the old institute of incardination was and 
what it means after Vatican Council II. It is well known, in this respect, 
that in the first moments of the council, certain pastoral necessities made 
apparent the advisability of revising the institute of incardination. After
wards, however, the fathers of the council warned that simple canonical 
reform would be insufficient if a profound theological reflection were not 
undertaken regarding the priesthood. The fruit of this reflection was Pres
byterorum ordinis 10, in which the universality of the ministry of the 
presbyters was affirmed as well as the consequences that were derived 
from that principle which looked toward an appropriate regulation of in
cardination. 

The two coordinated ideas that were expressed in the conciliar de
cree to define the priesthood of the presbyters and its universal dimension 
are the priesthood of Christ, in which the presbyters had really been par
ticipants (cf. LG 28), and the universal mission confided by Christ to the 
Apostles, of which any priestly ministry partakes ( cf. also PO 2).1 

In light of those principles, the distinction that exists between ordi
nation and incardination is clear: the former implying universal service, 
while the latter is configured as the juridical concretization of that service 
in a manner leading to its good and effective organization. As a conse
quence of all that, it is no longer appropriate to define incardination as a 
mere disciplinary bond, inasmuch as it is, on the one hand, a connection 
of submission to a diocese and an ordinary, and on the other, an instru
ment of vigilance and control. This disciplinary purpose is present , but it 
is derived and secondary and at the service of the primary purpose: the 
best fulfillment of the priestly ministry. 

With these presuppositions taken care of , incardination can be de
fined as the incorporation of the cleric either into a pastoral structure of a 
jurisdictional character (whether territorial or personal) or into a struc-

1. Cf. T. RINC6N-PEREZ, "Sobre algunas cuestiones can6nicas a la luz de la Exh. Ap. 
Pastores dabo vobis. III, Dimension universal del sacerdocio y nuevo perfil can6nico de la 
incardinaci6n," in Ius Canonicum 33 (1993), pp. 332-347. 
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ture of an associative character by which the universal pastoral ministry is 
juridically and stably established for which the sacrament of Holy Orders 
is generically given. 

Described this way, incardination can be understood either as the act 
of being incorporated (a moment in fieri) or as the relationship arising 
from such incorporation (a moment in facto esse) . This last meaning is the 
proper and usual one since incardinated is generally what is used, not in
cardinating. This makes it possible for it to be configured as a juridical 
relationship for ministerial service. 

The nature of this juridical bond, inasmuch as it is a formal element 
of that relationship, is determined by the object of the relationship, that is, 
by the pastoral ministry. In effect, it is a matter of a plenary bond, bonding 
to the plenary ministerial service, which implies, from the juridical view
point, full availability on the part of one incardinated to accept and per
form the ministries that the ordinary confers upon him, always within the 
field that is properly ministerial or associated with it. Through pastoral 
imperatives, the bond of incardination also possesses the aspect of stabil
ity; that is, it cannot be a temporary or transitory bond with the possibility 
of a fixed term for its extinction, but neither is it a quasiperpetual bond to 
the point of configuring excardination as something exceptional. It should 
have the flexibility and mobility in each case that the pastoral necessities 
require and be established in the way best to judge the legitimacy of trans
fers to other dioceses when this is the case. 

Finally, because it is a relationship of service, incardination bonds 
the presbyter not only to the bishop or the ordinary-it is certainly a hier
archical bond-but also to the remaining members of the presbyterium 
and to the faithful for whose service he is appointed. Therefore, the rights 
and duties that flow from the bond of incardination also have this triple 
reference. 

It should be noted in this respect, that when the Pope dealt with 
priestly obedience in Pastores dabo vobis 28, he distinguished three differ
ent ways according to those three references: "First of all, obedience is 
'apostolic' in the sense that it recognizes, loves and serves the Church in 
her hierarchical structure." The obedience of the presbyter, moreover, 
presents a community requirement because "it is not the obedience of an 
individual who alone relates to authority, but rather an obedience which is 
deeply a part of the unity of the presbyterium, which as such is called to 
cooperate harmoniously with the bishop and, through him, with Peter's 
Successor." Finally, the Pope added, "priestly obedience has a particular 
'pastoral' character. It is lived in an atmosphere of constant readiness to 
allow oneself to be taken up, as it were 'consumed, ' by the needs and de
mands of the flock." 
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3. Juridical situation of those incardinated in the diocese 

Paragraph 1 contemplates the case or general norm of clerics who 
are incardinated in the diocese. From among the many aspects of incardi
nation that we have described, the codified precept explicitly regulates 
these two: a) the dependence on the diocesan bishop in matters respecting 
the priestly ministry and b) the autonomy in what is within the scope of 
consecrated life in the proper institute. It is implicit, however, that the rest 
of the aspects that characterize incardination are entirely applicable to the 
cleric of a secular institute who is incardinated in a diocese. 

In effect, the fact of belonging to a secular institute does not impede 
incardination in a diocese from implying a plenary incorporation into it 
with the consequent plenary availability to accept the ministerial assign
ments that the bishop might confer upon the incardinate. Moreover, it is a 
matter of a stable connection to the diocese, which means that the stay in 
the diocese is subject to the general norms of excardination and not to the 
decisions of the internal superiors of the institute. Finally, by reason of in
cardination, the cleric of a secular institute must practice his ministry in 
the service of the diocese by assuming duties of justice in the three dimen
sions previously noted: with the bishop, with the presbyterium, and with 
the faithful. 

Among those duties, several stand out: the duty of obedience to the 
ordinary; the duty of fraternal aid to the priests of the presbyterium; and 
the duty of pastoral service to the faithful (not only to those faithful inte
grated into the community through an ecclesiastic office, like the paro
chial office, but to all the rest of the faithful of the diocese). Obviously, 
together with those duties, the bond of incardination also contains rights: 
the incardinate has the right to establish his ministry through an ecclesias
tical office and to be afforded a fitting allowance for support as well as 
due assistance regarding permanent spiritual and intellectual formation. 

Not only do rights flow only from incardination, but also f rom his 
condition as a member of the faithful; and prominent among them is due 
respect for lawful autonomy. The bond of incardination is plenary only in 
relation to the sacred ministry and to all those aspects of personal life that 
directly or indirectly affect the ministry. Outside of this exist ample as
pects of personal life, spiritual, formative, etc., of the incardinate presby
ter that are neither subject to the bishop nor object, therefore, of the duty 
of obedience. This is what § 1 recognizes by setting aside from depen
dence on the bishop all that refers to consecrated life in the proper insti
tute. It is a matter of an aspect that falls outside the ministerial scope, 
which is where incardination and the consequent duty of obedience to the 
diocesan bishop operate. Therefore, the problem of the so-called "double 
obedience" does not exist, for it is, in every case, a question of obeying, 
but in different fields and for different reasons: obedience to the bishop is 
immediately established upon incardination and its object is the ministe-
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rial life and what is related to it; while obedience to the superiors of the in
stitute covers only the aspects of consecrated life, which is based on the 
evangelical counsel of obedience, freely assumed with a sacred bond. 

4. Juridical situation of those incardinated in their own institute 

Paragraph 2 contemplates the exceptional case of those clerics of a 
secular institute who, by grant of the Apostolic See, are incardinated in 
their own institute. The situation is the inverse of the situation of the prior 
case. Certainly, in the present case, the dependence of the clerics on their 
respective internal superiors encompasses not only the aspects of auton
omy that correspond to consecrated life (c. 586), but also the ministerial 
responsibilities resulting from the cleric's incardination in his own insti
tute. In respect to the bishops, in contrast, the dependence is ad ins tar re
ligiosorum if the incardinated are assigned to works proper to the 
institute or to its governance. 

In this sense, the norms that regulate the relationships between reli
gious institutes and the diocesan bishops in the exercise of the sacred 
ministry and other external works of apostolate are applicable to secular 
institutes. It was established in Christus Dominus 35, 2-4 that even the 
exemption "does not prevent religious being subject to the jurisdiction of 
the bishops in the individual dioceses in accordance with the general law,"  
stating thereafter a list of specific activities of religious subject to the prin
ciple of subordination or dependence. Of all those activities, c. 678 recog
nizes only those relative to the care of souls, the exercise of public 
worship, and other works of apostolate; while the rest (sacred preaching, 
religious and moral education, catechetical instruction, liturgical forma
tion of the faithful, etc.), appear regulated in other parts of the Code, prin
cipally in book III. 

Therefore, religious and incardinated clerics in a secular institute, 
whether or not exempt-whether belonging to institutes of diocesan right 
or pontifical right-are in these matters subject to the internal power of 
the institute and at the same time to the power of the diocesan bishop. 
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716 § 1.  Sodales omnes vitam instituti, secundum ius pro
prium, actuose participent. 

§ 2.  Eiusdem instituti sodales communionem inter se ser
vent, sollicite curantes spiritus unitatem et genui
nam fraternitatem. 

§ 1. All members are to take an active part in the life of the institute , in ac
cordance with the institute's own law. 

§ 2. Members of the same institute are to preserve a rapport with one an
other, carefully fostering a unity of spirit and a genuine fraternity. 

SOURCES: § 1: PME III § 3, 2°; PF II; CSan 7b, 10b 
§ 2: PME II § 1 , 2° ; III § 4; PF III; CSan 7d; PC 15 

CROSS REFERENCES: cc. 602, 617 § 3, 710 

C OMME NTARY 

Tomas Rincon-Perez 

Duties of members in the institute 

1. Paragraph 1 of this canon imposes on all members the duty of ac
tively participating in the life of the institute. In the first place, it is a mat
ter of universal duty in the sense that it affects each member without 
exception no matter what his or her condition or situation within the insti
tute. Moreover, the duty to encourage this active participation corre
sponds to those who govern the institute (c. 717 § 3). At the same time, 
however, it is a matter of a generically formulated duty, for which the 
proper law should determine the specific modes of active participation. In 
every case it is a moral duty, but once specified in the proper law, it is fit
ting to configure it as a true debt of justice , based in the juridical bond 
that triggered incorporation into the institute. 

At a minimum, active participation implies the member's availability 
to accept assignments and to accomplish faithfully the tasks that are en
trusted to him or her. Moreover, it requires of the members free and spon
taneous concern for the running of the institute and the accomplishment 
of its ends. Therefore , the "life of the institute" must be understood to 
mean all that constitutes its reason for being: aims and means , internal or
ganizational life and apostolic life, spiritual and material components, and 
tasks of formation and vocation. 
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2. Paragraph 2 constitutes a specific application to secular institutes 
of the generic norm established in c. 602. It is well known that, because of 
their secular character, life in common is not proper to those institutes 
(see commentary on c. 714). Nevertheless, applicable to all of its members 
is the duty to maintain communion among themselves, carefully fostering, 
as the norm specifies, a unity of spirit and a genuine fraternity. In contrast 
to § 1, nothing is said here about the advisability of establishing in the 
proper law specific measures of safeguarding and fostering unity and fra
ternity; still, c. 717 § 3 entrusts the directors of the institute to take care 
that unity of spirit is observed. Therefore, it will be advisable that such 
care is preceded and aided by specific disciplinary norms. 
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717 § 1 .  Constitutiones proprium regiminis modum praescri
bant, tempus quo Moderatores suo officio fungantur 
et modum quo iidem designantur definiant. 

§ 2. Nemo in Moderatore supremum designetur, qui non 
sit definitive incorporatus. 

§ 3. Qui regimini instituti praepositi sunt, curent ut eius
dem spiritus unitas servetur et actuosa sodalium 
participatio promoveatur. 

§ 1. The constitutions are to determine the institute's own form of gover
nance. They are to define the period of time for which Moderators ex
ercise their office and the manner in which they are to be designated. 

§ 2. No one is to be designated supreme Moderator unless definitively in
corporated into the institute. 

§ 3. Those entrusted with the governance of the institute are to ensure 
that its unity of spirit is maintained, and that the active participation 
of the members is developed. 

SOURCES: § 1: PME IX; PF IV; CSan 3 
§ 2: c. 504; AIE 3 
§ 3: PC 14; ES II: 18 

CROSS REFERENCES: c. 710 

COMME NTARY 

Tomas Rincon-Perez 

Internal governance of the institute 

This canon prescribes that the constitutions establish the manner of 
governance most appropriate to the character of the institute, as well as 
everything relative to the duration of the office of the directors and the 
manner in which they are to be designated. 

Pursuant to this broad normative decentralization, each institute 
could choose a manner of governance that is predominantly personal or 
predominantly collegial. In no case may one or another manner be exclu
sively adopted, for both are to complement each other (see commentary 
on c. 596 § 1, which is applicable to secular institute where it is a matter of 
power held by the superiors and the chapters.) 

In what is referred to as personal governance, the institute is gov
erned by a supreme moderator, whatever specific name is adopted, and 
the parts and circumscriptions in which the institute is divided (c.581) are 
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governed by major moderators or directors analogous to the distinction 
between general and provincial superiors of the religious institutes. We al
ready know that these general and provincial superiors, when it is a mat
ter of an ecclesial religious institute of Pontifical right , possess power of 
governance, and thus are ordinaries (cc. 596 § 2, 134 § 1). In principle, 
such is not the case of the major directors of the secular institutes, unless 
by a grant of the Apostolic See, the institute has the capacity to incardi
nate clerics ( cf. c. 266 § 3). For the rest, the figure of local director is not 
appropriate for secular institutes unless it is not used in the same sense of 
the local superiors of the religious houses. 

As stated by c. 720, universal law ( codified) requires that the major 
directors govern with the advice of a counsel, similar to what is provided 
in c. 627 for religious institutes. In the case of the secular institutes, how
ever, it is almost exclusively the proper law's prerogative to determine the 
circumstances that require the deliberative or consultative vote of the 
council for the validity of an act. This material is regulated only by the 
codified law in the cases referred to by cc. 720, 726, 729, and 730 : namely, 
entering into and exiting from the institute, automatic expulsion, proceed
ings for facultative expulsion, decree of expulsion, and transfer from one 
institute to another. 

With respect to the collegial chapters and organs, whatever the ter
minology adopted by each institute, the universal law establishes nothing 
except for the brief reference of c. 596 by which said chapters have public 
associative power, which, for practical purposes, is equivalent to execu
tive power of governance. Therefore, the constitutions of each institute 
will be charged with establishing competence and the functions that must 
be fulfilled as well as the manners of representation and operation. 

Likewise, it falls to the constitutions to establish the qualifications 
required of the general director and the major director. Consequently, 
there is only one universal norm that must be adopted by each institute: 
the designation of directors must fall to a member who is already incorpo
rated into the institute. It is the same criterion that c. 623 adopts for the of
fice of religious superiors-which referred only to the general director, 
and without its being absolutely necessary (although it would be advis
able )-to determine the time that must run from final incorporation. 

Finally, the constitutions will have to determine the duration of the 
office of director, on all levels, as well as the manner of becoming desig
nated, by election or by appointment. In the religious institutes, the sys
tem of election is obligated for the designation of general superior ( c. 625 
§ 1), an elective f unction that falls to the general chapter (c. 631 § 1). This 
system seems to be the most appropriate for the designation of general di
rectors in the secular institutes; but c. 717 refers all this material to the 
proper constitutional law. 
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718 Administratio bonorum instituti, quae paupertatem 
evangelicam exprimere et fovere debet, regitur normis 
Libri V De bonis Ecclesiae temporalibus necnon iure pro
prio instituti. Item ius proprium definiat obligationes 
praesertim oeconomicas instituti erga sodales, qui pro 
ipso operam impendunt. 

The administration of the goods of the institute must express and foster 
evangelical poverty. It is governed by the norms of book V on 'The Tempo
ral Goods of the Church', and by the institute's own law. This same law of 
the institute is also to define the obligations, especially the financial obli
gations, of the institute towards the members engaged in its work. 

SOURCES: cc. 532 § 1, 1497 § 1; PME III § 3, 2° ; PF III; CSan 7b; PC 13; 
ES II: 23 

CROSS REFERENCES: cc. 298 § 1, 313, 1257, 1286 

C OMME NTARY 

Tomas Rincon-Perez 

Administration of the temporal goods 

In contrast to c. 634, in which the juridical personality of the reli
gious institutes and their provinces and houses are recognized, there is no 
norm that makes this formal recognition with respect to the secular insti
tutes. That is not an obstacle to secular institutes as such, being at least 
configured as public juridical persons (here we are not referring to the 
parts or circumscriptions into which they can be divided). Public associa
tions (secular institutions are public associations, cf. c. 298 § 1) become 
constituted as juridical persons by virtue of decree of erection ( c. 313). 

Now then, all the temporal goods belonging to a public juridical per
son are ecclesiastical goods, and its juridical governance is established in 
the Code, specifically in book V and in the proper statutes ( c. 1257). Con
sequently, c. 718 is a specific application of the common norms that gov
ern the administration of ecclesiastical goods to the secular institutes, 
save that the statutory law is called here the proper law of the institute. 
Therefore, the only two legal sources by which the administration of the 
goods of an institute are governed are contained in book V of the Code 
and in the proper law, in contrast to religious institutes that are ruled, in 
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addition, by the special norms and the universal norms contained in 
cc. 634-640. 

Secular institutes, however, are made up of faithful who profess with 
a sacred bond the evangelical counsel of poverty. Hence, the codified pre
cept recommends that the institutes manifest and encourage that evangel
ical poverty in the administration of their goods, in the same way c. 634 
§ 2, being inspired by Perfectae caritatis 13, exhorts religious institutes to 
avoid any appearance of luxury, immoderate profits, and the accumulation 
of goods. 

Together with these recommendations, the precept expressly orders 
that the proper law shall determine the obligations of the institute, espe
cially economic ones, with respect to those members who work for the in
stitute. The universal law imposes generally upon the administrators of 
ecclesiastical goods the duty of paying a just and decent wage to con
tracted personnel, and moreover, of meticulously observing civil laws per
taining to labor and social life ( cf. c. 1286). Canon 718, however, does not 
exactly contemplate this case, but rather the case of those members of the 
institute that work for the institute itself, without there necessarily being a 
contractual relationship, properly speaking. Therefore, the general norm 
is not enough; but in the proper law there is an obligation to determine the 
obligations that flow from that relationship, whatever its nature, between 
the institute and the member who works for the institute. 
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719 § 1. Sodales, ut vocationi suae fideliter respondeant eo
rumque actio apostolica ex ipsa unione cum Christo 
procedat, sedulo orationi vacent, sacrarum Scriptu
rarum lectioni apto modo incumbant, annua recessus 
tempora servent atque alia spiritualia exercitia 
iuxta ius proprium peragant. 

§ 2 Most Holy Eucharistiae celebratio, quantum fieri po
test cotidiana, sit totius eorum vitae consecratae 
fons et robur. 

§ 3. Libere ad sacramentum paenitentiae accedant, quod 
frequenter recipiant. 

§ 4. Necessarium conscientiae moderamen libere obti
neant atque huius generis consilia a suis etiam Mo
deratoribus, si velint, requirant. 

§ 1. In order that they may respond faithfully to their vocation and that 
their apostolic action may proceed from their union with Christ, the 
members are to devote themselves assiduously to prayer, to engage in 
a suitable way in the reading of the sacred Scriptures, to make an an
nual retreat and to carry out other spiritual exercises in accordance 
with their own law. 

§ 2. The celebration of the Most Holy Eucharist, daily where possible, is 
to be the source and strength of their whole consecrated life. 

§ 3. They are to go freely to the sacrament of penance and receive it fre
quently. 

§ 4. They are to be free to obtain the necessary spiritual direction. Should 
they so desire, they may seek such counsel even from their Modera
tors. 

SOURCES: § 1: PME III § 2; CD 33; PC 2e, 5, 6, 11; DV 25; ET 35 
§ 2: c. 595 § 1, 2° ; MF 753-77 4; PC 6 
§ 3: c. 595 § 1, 3° ; Paen Ille 
§ 4: LMR II: 11 

CROSS REFERENCES: cc. 298 § 1, 313, 710, 1257, 1286 
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Norms of piety 

COMME NTARY -- - - - -

Tomas Rincon-Perez 

The ascetical norms drawn together in this canon constitute the nu
cleus of every Christian life and consequently, the nucleus of the life of 
secular consecration. It is, however, the nucleus or some basic principles 
that the proper law must subsequently develop and specify, according to 
the particular physiognomy of each institute and according to the circum
stances in which the secular lives of its members unfold. In this way, 
Christian spirituality, shared by all who are baptized, is diversified into 
multiple spiritualities, following the courses traced by different founda
tional charisms. 

Intense dedication to prayer as well as a modo apto of reading the 
Sacred Scriptures (§ 1), that is, "the prayerful and meditative reading of 
the word of God-lectio divina," (PDV 4 7) constitute, in effect, basic prin
ciples of Christian spirituality. But inasmuch as they are basic principles, 
the proper law has the duty to foster them through specific norms that de
termine the most appropriate ways and times to carry out these activities, 
within the margins of freedom that characterize secular life. Likewise, the 
proper law not only should urge the observance of the annual times of re
treat, but also should design ways that facilitate that observance. It should 
not be forgotten that incorporation into an institute establishes a juridical 
bond from which flow not only duties to God and the proper institute, but 
also rights, among which are those relative to spiritual formation. That is 
why in matters of ongoing formation, c. 724 § 2 imposes on the directors 
the duty of diligently caring for that continuing formation. 

We know from conciliar teaching that the Most Holy Eucharist (§ 2) 
is "the source and summit of the Christian life" (LG 1 1) ,  and it is not fit
ting, consequently, to build up any Christian community if it does not grow 
from and hinge on the Most Holy Eucharist. This is why the proper law has 
understood this in several of its precepts. For example, in defining a dio
cese ( c .  369), or in specifying as a primary duty of this parish priest, the 
law demands the Most Holy Eucharist is made the center of the parochial 
community, or when it establishes the celebration of the Most Holy Eucha
rist as the center of the life of the seminary ( c. 246); or finally, when it is
sues a precept that every religious house must have at least an oratory in 
which the Eucharist is celebrated and reserved so that it truly is the center 
of the community ( c. 608). 

Certainly, the members of secular institutes do not live in community 
but they do live in communion of spirit (c. 716 § 2). The Christian commu
nity is also formed in this broad sense, and "no Christian community is 
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built up which does not grow from and hinge on the celebration of the 
Most Holy Eucharist." (PO 6) Moreover, the works of apostolate in the 
world, like those of all the Church, will only be fruitful if they take the 
Most Holy Eucharist as their origin and source, and are directed toward it 
as their summit. Hence, we see the importance the proper law ought to 
give to eucharistic life in respect to the three fundamental dimensions of 
the august sacrament: sacrament-sacrifice, sacrament-communion, and 
sacrament-presence ( cf. RH 20). 

Paragraphs 3 and 4 ref er respectively to the frequent reception of the 
sacrament of penance and the necessity of direction of conscience or spir
itual direction. In both cases, the codified precept puts the accent on free
dom, when the person is receiving the sacrament, which includes the 
freedom to choose a confessor, or when manifesting his or her conscience 
in spiritual direction with a chosen director. Putting aside those aspects of 
freedom, the proper law should urge those duties, by recommending the 
most opportune times, even by gathering together ways to make its ac
complishment easier and more effective. In religious institutes, the duty of 
frequent confession is situated in two distinct frames: among the duties of 
the religious (c. 664) and among the responsibilities incumbent upon the 
superiors ( c. 630). Mutatis mutandis, the directors of the secular insti
tutes will have to demonstrate a willingness to facilitate the members, es
pecially lay members, in the frequency of the sacrament of penance, while, 
of course, respecting their freedom. 

In the other three occasions in which the Code makes a list of the 
norms of basic piety that must be lived by the seminarians ( c. 246), clerics 
(c. 276), and religious (c. 663), there are express references to Marian de
votion. It is even expressly recommended in the case of seminarians and 
religious that they pray the holy Rosary. It is not apparent why recourse to 
the Virgin Mother of God, "the example and protectress of all consecrated 
life" ( c. 663 § 4), is not mentioned in c. 719. It is obvious, still, that among 
"the other exercises of piety" that the proper law must determine, exer
cises of Marian piety should occupy an important part. 
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Ius admittendi in institutum, vel ad probationem vel ad 
sacra vincula sive temporaria sive perpetua aut defini
tiva assumenda, ad Moderatores maiores cum suo consi
lio ad normam constitutionum pertinet. 

The right of admitting a person to the institute, or to probation, or to the 
taking of sacred bonds, both temporary and perpetual or definitive, be
longs to the major Moderators with their council, in accordance with the 
constitutions. 

SOURCES: c. 543 

CROSS REFERENCES: cc. 641, 710 

Right of admission 

COMME NTARY ------

Tomas Rincon-Perez 

Similar to religious institutes, admission to a secular institute is ac
complished in three consecutive stages: initial probation, temporary in
corporation, and perpetual or definitive incorporation. In any of these 
stages, the right to admit corresponds to the major moderators with the 
advice of their council. From this universal precept the constitutions that 
will determine the class of major moderator and the grade of connection 
to the council will emerge. It might be provided, for example, that the 
right to admit to perpetual incorporation corresponds exclusively to the 
supreme moderator and requiring, moreover, either the deliberative or 
consultative vote of the council. 

In all cases, according to the provisions of c. 720, the action of the 
council is always necessary; and this is in contrast to what is established 
in c. 641 for admission to the novitiate where even the necessity of the 
council's vote ( or the lack thereof) is left to the determination of the 
proper law. 
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721 § 1.  Invalide admittitur ad initialem probationem: 
1 ° qui maiorem aetatem nondum attigerit; 
2 ° qui sacro vinculo in aliquo instituto vitae 

consecratae actu obstringitur, aut in societate 
vitae apostolicae incorporatus est; 

3° coniux durante matrimonio. 

§ 2. Constitutiones possunt alia admissionis impedi
menta etiam ad validitatem statuere vel condiciones 
apponere. 

§ 3. Praeterea, ut quis recipiatur, habeat oportet maturi
tatem, quae ad vitam instituti propriam recte ducen
dam est necessaria. 

§ 1. The following are invalidly admitted to initial probation: 
I O one who has not yet attained majority; 
2° one who is currently bound by a sacred bond in any institute of 

consecrated life, or incorporated in a society of apostolic life; 
3° a spouse, while the marriage lasts. 

§ 2. The constitutions can establish other impediments to admission, 
even for validity, or attach conditions to it. 

§ 3. For a person to be received into the institute, that degree of maturity 
is required which is necessary to live fittingly the life proper to the in
stitute. 

SOURCES: § 1: c. 542,1 ° 
§ 3: SS II, III, SCong 31, 33, 34; PC 12 

CROSS REFERENCES: cc. 597 § 2, 643, 710 

COMME NTARY 

Tomas Rincon-Perez 

Admission to initial probation: requirements 

Admission to a secular institute is initiated with a probation period 
that has objectives similar to those of the novitiate in the religious insti
tutes, though both institutions differ in not a few aspects, among which 
are the subjective requirements for validity of admission that is regulated 
by C. 721. 
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In effect, according to § 1, the candidate for initial probation must 
have reached the age of majority, that is, at least 18 years of age ( cf. 97 
§ 1), while for the novitiate it is sufficient to be 17 years old. 

It is an impediment to validity, just as it is for the novitiate, to be 
bound by a sacred bond in an ICL, whether religious or secular, or to be in
corporated in an SAL. It is not an impediment, however, to have been pre
viously bound to an institute or society even in the case where the 
candidate had hidden that circumstance. This concealment is handled for 
the novitiate in c. 643 § 1.5, but it does not appear in c. 721, and therefore 
it is not a requirement universal in scope for validity, though nothing im
pedes the constitutions from establishing it for admission in a particular 
institute. A similar thing happens with admission gained through violence, 
or through grave fear or fraud on the part of the candidate or the proper 
directors. For the novitiate, it is a iure, a diriment impediment for admis
sion to initial probation, the present canon says nothing. Therefore, either 
the constitutions-pursuant to § 2-elevate the coercion vi, metu gravi 
aut dolo to a diriment impediment, or on the other hand, those possible 
circumstances may have to be interpreted pursuant to c. 125. 

The last impediment of universal scope is that of being married while 
the conjugal bond endures. Secular consecrated life, like religious conse
crated life, implies the assumption of the evangelical counsel of chastity 
with the consequent obligation of observing perfect continence in celi
bacy ( c. 599). In principle, that makes impossible the situation of being 
married and the new canonical situation that the candidate intends to 
assume. 

Besides those three universal requirements, common to all secular 
institutes, the proper constitutional law can establish, pursuant to § 2, 
other impediments, even diriment impediments, or it can make condi
tions. Within the common denominator contemplated by universal law, 
each secular institute is configured differently according to its nature and 
its own aims. That explains, for the purposes of admission, the existence 
of a broad margin of freedom to place impediments or conditions on those 
candidates who wish to follow that particular spiritual road and to partici
pate in that mission. 

In any case, § 3 adds that the candidate must possess the necessary 
maturity to duly lead a life proper to the institute. It is a subjective quality 
that the moderators will have to evaluate properly before admitting a can
didate to initial probation and afterwards, with new criteria and with more 
elements of judgment, evaluate temporary incorporation and perpetual or 
definitive incorporation. 

Canon 597 § 2 has already established that no one may be admitted 
to an institute of consecrated life without due preparation. Implicitly con
tained in this norm is the possibility and advisability of the proper law's 
covering the old institution of the period of postulancy, about which the 
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Code had been silent. In a document of CICLSAL, dated February 2, 1990 
that had for a title "Orientations Regarding the Formation of Religious In
stitutes" and had a character of Instruction pursuant to c. 34, this stage 
was thought of as prior to entering the novitiate, and the document re
ferred the determination of the name and the various forms of the stage's 
development to the proper law.1 

The direct recipients of the cited Instruction are religious institutes. 
Therefore, the orientations stated in it do not affect secular institutes, but 
in the material at hand, it is required that all the candidates for admission 
to initial probation possess the necessary maturity, and nothing impedes 
each institute's establishing a system of prior preparation by which it is in 
the best position to judge said maturity. 

With due reservation, the concerns manifested in the Synod of Bish
ops of 1990 regarding priestly formation and which were adopted by the 
Pope in Apostolic Exhortation Pastores dabo vobis 62, are applicable to 
the case. In effect, nowadays there is a large discrepancy between the life
style and the basic preparation of men, "even when they are Christians 
and at times have been in Church life," states the pontifical exhortation, 
and the lifestyle and the formative demands of the seminary. In view of 
this, though it is still in a study and experimentation phase, the Pope pro
posed the creation of a prior preparatory phase or "propaedeutic period" 
before entering the major seminary to better guarantee the required matu
rity in the candidate. 

1. Instr. Potissimum Institutioni, 82 (1990), pp. 4 72-532. 
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§ 1. Probatio initialis eo ordinetur, ut candidati suam di
vinam vocationem et quidem instituti propriam ap
tius cognoscant iidemque in spiritu et vivendi modo 
instituti exerceantur. 

§ 2. Ad vitam secundum evangelica consilia ducendam 
candidati rite instituantur atque ad eandem integre 
in apostolatum convertendam edoceantur, eas adhi
bentes evangelizationis formas, quae instituti fini, 
spiritui et indoli magis respondeant. 

§ 3. Huius probationis modus et tempus ante sacra vin
cula in instituto primum suscipienda, biennio non 
brevius, in constitutionibus definiantur. 

§ 1. The initial probation is to be so arranged that the candidates can bet
ter recognise their divine vocation, in fact that proper to the institute, 
and be trained in the spirit and manner of life of the institute. 

§ 2. Candidates are to be properly formed to live a life according to the 
evangelical counsels. They are to be taught how to translate this life 
completely into their apostolate, applying those forms of evangelisa
tion which best correspond to the purpose, spirit and character of the 
institute. 

§ 3. The constitutions are to define the manner and time of the probation 
to be made before the first sacred bonds are undertaken in the insti
tute; this time is not to be less than two years. 

SOURCES: § 1: c. 565 § 1; SCong 6 § 1; ES II: 33 
§ 2: c. 565 § 1; PME; PF III; SS III 

CROSS REFERENCES: c. 646 

Initial probation 

C O MME NTARY ------

Tomas Rincon-Perez 

Consecrated life in a secular institute through full assumption of the 
evangelical counsels should be preceded by a period of prior preparation 
analogous in its objectives to the novitiate of religious institutes, but dis
tinct in its juridical configuration. 

1946 



RINC6N-PEREZ Tit. III. Secular Institutes c. 722 

The purpose of this initial probation, that is, the primary objectives 
sought to be achieved, is summarized in § 1. The norm presupposes that 
the candidate has already felt the divine vocation to consecrated life, spe
cifically, to consecrated life in a certain institute. Therefore, the primary 
motive of the initial probation is to contribute to the candidate's making a 
most profound discernment regarding that divine vocation such that it 
should be followed and realized in that specific institute. Therefore, the 
initial probation also has as a goal that the candidates train in each insti
tute's own spirituality and way of life. 

The initial probation is fundamentally a time of formation and is de
scribed as such in § 2. In the first place, it is a matter of formation for con
secrated life; the candidates must form themselves to live according to the 
evangelical counsels that they will assume one day through sacred bonds. 
This consecrated life, however, is at the same time secular apostolic life; 
therefore, the candidates have to learn to convert their entire lives into the 
apostolate, training themselves in those forms of evangelization that best 
fit the aim, spirit, and nature of each institute. As one can see, the forma
tion imparted in this probationary period includes, on the one hand, the 
two elements that define the life of secular consecration and, on the other, 
the specific features which characterize a particular institute. When one is 
dealing with a secular apostolate, given that there are many different 
forms of bringing about the permeation of temporal realities with the light 
and power of the Gospel, the formation for the apostolate that is specific 
and proper to each institute takes on a special importance. 

In contrast to the novitiate, which is an institution perfectly defined 
and configured by universal law, § 3 confers on the constitutions of each 
institute the function of establishing the way that this initial probation has 
to be carried out, as well as its duration. This duration, in all cases, may 
not be less than two years, according to the rule predetermined by the uni
versal law. Still, it is not, in our judgment, an exigency ad validitatem as is 
the requirement of twelve months of novitiate for religious (see c. 648). 
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§ 1 . Elapso probationis initialis tempore, candidatus qui 
idoneus iudicetur, tria consilia evangelica, sacro vin
culo firmata, assumat vel ab instituto discedat. 

§ 2. Quae prima incorporatio, quinquennio non brevior, 
ad normam constitutionum temporaria sit. 

§ 3. Huius incorporationis tempore elapso, sodalis, qui 
idoneus iudicetur, admittatur ad incorporationem 
perpetuam vel definitivam, vinculis scilicet tempora
riis semper renovandis. 

§ 4. Incorporatio definitiva, quoad certos effectus iuridi
cos in constitutionibus statuendos, perpetuae aequi
paratur. 

§ 1. When the time of the initial probation has been completed, a candi
date who is judged suitable is either to undertake the three evangeli
cal counsels sealed with a sacred bond, or leave the institute. 

§ 2. The first incorporation is to be temporary, in accordance with the 
constitutions, but is to be for not less than five years. 

§ 3. When this period of incorporation has been completed, a member 
who is judged suitable is admitted to perpetual or definitive incorpo
ration, that is, by temporary bonds which are always to be renewed. 

§ 4. Definitive incorporation is equivalent to perpetual incorporation in 
respect of defined juridical effects, which are to be established in the 
constitutions. 

SOURCES: § 1: cc. 571 § 2, 574 § l; SCong 7 § 1,1 ° 

§ 2: c. 574 § 1; SCong 7 § 1,2° 

§ 3: cc. 488,1 °, 575 § 1, 577 § 1; PME III § 3; SCong 8 § 1,1 ° 

§ 4: SCong 8 § 1,2° 

CROSS REFERENCES: c. 727 

COMME NTARY ------

Tomas Rincon-Perez 

Incorporation into the institute 

The initial probation, whatever its method of accomplishment, does 
not entail any incorporation into the institute. This takes place when the 
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candidate who is considered appropriate embraces the three evangelical 
counsels with a sacred bond that is determined in the constitutions. From 
that moment, the candidate is converted into a member of the institute in 
full right. He or she assumes the obligations stemming from the sacred 
bonds and becomes entitled to all the rights and is bound by the other obli
gations contained in the juridical bond that established the incorporation. 

The first incorporation into a secular institute is obligatorily tempo
rary for a period not less than five years. Once this period of temporary in
corporation has run, a period in which the three evangelical counsels have 
been embraced through a sacred bond, the candidate who is judged suit
able-and being not less than 25 years of age-will be incorporated into 
the institute, either perpetually or definitively. Perpetual incorporation, 
being in itself an indissoluble bond, involves the assumption of perpetual 
sacred bonds and therefore, is not canonically renewable. On the other 
hand, definitive incorporation, which also creates an indissoluble bond, is 
accomplished in fact through temporary vows, but they always must be re
newed periodically. While periodic renewal of those bonds is obligatory, it 
is fitting to say that definitive incorporation is potentially perpetual, and 
herein lies its difference with merely temporary incorporation. 

By being potentially perpetual, for certain juridical purposes-which 
the constitutions shall determine, pursuant to the provisions in § 4-de
finitive incorporation is comparable to perpetual incorporation. In con
trast, for other juridical purposes, the difference between one and another 
class can be a determining factor. Such would be the case, for example, of 
possibly exiting from the institute, either by indult or by expulsion, and 
the corresponding dispensation from sacred bonds according to whether 
they have been assumed perpetually or only temporarily even with the ob
ligation to renew them (see commentary on c. 727). 
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§ 1.  Institutio post vincula sacra primum assumpta iugi
ter secundum constitutiones est protrahenda. 

§ 2 .  Sodales in rebus divinis et humanis pari gressu insti
tuantur; de continua vero eorum spirituali forma
tione seriam habeant curam instituti Moderatores. 

§ 1. After the first undertaking of the sacred bonds, formation is to con
tinue without interruption in accordance with the constitutions. 

§ 2. Members are to be formed simultaneously in matters human and di
vine. The Moderators of the institute are to have a serious concern 
for the continued spiritual formation of the members. 

SOURCES: § 1: SCong 8 § 1,3° ; PC 18; ES II: 33, 35 
§ 2: SS IV; SCong 50-53; PC 11; ES II: 19 

CROSS REFERENCES: cc. 659-661 

COMME NTARY ------

Tomas Rincon-Perez 

Continuing formation 

The necessity of continuing education, in all the institutional levels, 
since Vatican Council II, has been one of the most deeply felt pastoral con
cerns of the Church. This is evidenced by two recent documents: Apos
tolic Exhortation Pastores dabo vobis, which besides concerning itself 
with formation for the priesthood and the seminarians, deals abundantly 
with permanent formation as a duty and right of every priest, whether 
young, middle-aged, or elderly; 1 and the Instruction of CICLSAL, of Febru
ary 2, 1990, entitled "Orientations Regarding Formation in Religious Insti
tutes"2 which, besides concerning itself with the formation that has to be 
accomplished in the novitiate and during temporary profession, also 
broadly treats continuous formation of the perpetually professed, in ac
cordance with these suggestions of Pope John Paul II to the religious of 
Brazil on July 11, 1986: "Every religious institute has, therefore, the task of 
drafting and carrying out a program of continuing formation appropriate 

1. Cf. RINC6N-PEREZ, "Sobre algunas cuestiones can6nicas a la luz de la Exh. Ap. Pastores 
dabo vobis," especially the section "La formaci6n permanente y la dimension de justicia 
inherente al ministerio sacerdotal," in Ius Canonicum 33 (1993), pp. 325-332. 

2. Instr. Potissimum Institutioni, 82 (1990), pp. 472-532. 
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for all its members. This program would pertain not only to the formation 
of the intelligence, but also to the whole person, principally in the spiritual 
dimension, so that every religious can fully live his or her own consecra
tion to God in the specific mission that the Church has conferred."3 

Just like the priests or religious, or any other baptized adult who de
sires faithfully to fulfill an ecclesial mission, the members of secular insti
tutes should not limit their formation-in the various dimensions of their 
lives: human, spiritual, intellectual, apostolic, and professional-at the 
time of temporary incorporation, especially instituted for that formation, 
but rather they should continue with it during the time of perpetual or de
finitive bonds. 

Paragraph 1 refers to the necessity of carrying out that continuing 
formation in all the institutes and places the task of appropriately creating 
a program of specific ways and plans of formation for this on the constitu
tions. That generic necessity, however, implies two specific duties, pursu
ant to the provisions of § 2 :  the duty of all the members to f orm 
themselves in human and divine affairs, and the duty of the moderators to 
take these matters seriously; that is, to put into place appropriate means 
to make that continuous formation effective. The task of continually form
ing oneself in divine affairs appears first as a duty based on the bond that 
gives rise to incorporation into an institute, that is, in the commitment un
dertaken to serve the spiritual and apostolic aims of the institutes in the 
best possible way. It would be fairly impossible to accomplish this duty if 
each of the members were not to have the right to have the institute fur
nish them appropriate means and times to carry out that continuous for
mation. The moderators must respond to that right and they must take 
seriously that continuing spiritual formation. (It is supposed that the insti
tute has already fulfilled it through means established in the proper law). 

In respect to the content of that continuing formation, the legal norm 
distinguishes between formation in divine matters and human matters. 
By divine matters it seems that they should not only encompass spiritual 
life in the strict sense (cf. 719), but also the knowledge of Christian doc
trine, appropriate to the intellectual condition of each member, without 
discarding theological knowledge, as well as apostolic and evangelizing 
formation according to the proper nature and mission of each institute. 
Each of the members of the institute is responsible for each one of these 
aspects, and so is the institute that is created with the mission to impel the 
life of consecration and secular apostolate. 

Human matters must encompass the vast field of temporal human 
activities, in which the secular institutes, by their very nature, are im
mersed. In effect, they are called to exercise their apostolic mission in 

3. Cf. JOHN PAUL II, Allocution to the World Conference of Secular Institutes, July 28, 
1980, in AAS 72 (1980), pp. 1018-1024. 
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saeculo et ex saeculo, that is, within the world and from its own temporal 
structures, from the most varied professions or human activities. There
fore, their spiritual and apostolic formation should be accompanied by an 
appropriate formation in that field of human life where his mission is real
ized, trying to ennoble it and direct it toward the order of creation, so that, 
thus ordered, everything extends out to Christ as its head. To be effective 
in the evangelizing mission, each one must have a competent level of 
learning and experience in a proper field of endeavor: in any of the sci
ences, arts, professions, or other suitable activities. Hence, there is the 
duty of each member to be formed also in human matters, and the duty of 
the moderators to impel that formation, though it is not the duty of the in
stitute as such to impart that formation, which ordinarily has its own 
human channels. 

Inasmuch as the clerical members of an ordinary secular institute 
are incardinated in the diocese to which they have been assigned, their 
formation for the priesthood and their later continuing priestly formation 
are the responsibility of the bishop and the diocese in which they exercise 
their ministry. The matter is governed by the universal and particular 
norms regarding priestly formation. But, in the exceptional case of being 
incardinated in their own institute, it will be the institute's responsibility 
to establish appropriate norms for their priestly formation, both initial and 
continuing, in a form analogous to the provisions of c. 659 § 3 concerning 
clerical religious. 
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725 Institutum sibi associare potest, aliquo vinculo in consti
tutionibus determinato, alios christifideles, qui ad evan
gelicam perfectionem secundum spiritum instituti 
contendant eiusdemque missionem participent 

The institute can associate with itself, by some sort of bond determined in 
the constitutions, other members of Christ's faithful who seek evangelical 
perfection according to the spirit of the institute. 

SOURCES: c. 500 § 3; CSan 7a, 9a; AA 4 

CROSS REFERENCES: c. 303 

C OMME NTARY 

Tomas Rincon-Perez 

The association of other faithful with the institute 

The Apostolic Constitution Provida Mater Ecclesia of Pius XII, 
which officially brought forth the secular institutes and established their 
special law, already referred to those members of the institutes strictiore 
sensu sumpta in article III, regarding sacred bonds. It announced the pos
sibility of the existence of other members in a broader sense. A year later, 
they were explicitly referred to in the Instruction Cleri sanctitati of the 
Sacred Congregation for Religious, upon whom competence was con
ferred regarding the recently created secular institutes. This is the literal 
text: "Possunt tamen admiti, ut membra latiore sensu accepta, et maiore 
vel minore vi seu intentione Assotiationis Corpori adscripta, sodales qui 
ad evangelicam perfectionem adspirent ipsamque in propia conditione ex
ercere nitantur, etsi non singula consilia evangelica altiore gradu complec
tantur seu complecti valeant" [Nonetheless members can be admitted who 
have been accepted in a broad sense, and who more or less share the 
intention of the association's body, and who themselves aspire to 
evangelical perfection and strive to toil in their own state of life, even if 
the evangelical councils are not completed or followed to completion in 
the highest grade.] (CSan 7a). 

What the drafter had envisioned in the constitutive stage of the secu
lar institutes is now regulated in c. 725; besides those members in the 
strict sense, that is, those faithful who embrace the three evangelical 
counsels and who are fully incorporated into the institute, other faithful 
can exist who are associated with the institute with a bond whose nature 
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will have to be determined by the constitutions. It is a matter of the faith
ful who seek evangelical perfection according to the institute's own spirit 
and who desire to participate in its mission, but who do not fully embrace 
the three evangelical counsels because sometimes their own lives hinder 
such a commitment, as in the case of married faithful. 

At first glance, it would be fitting to think that this deals with an 
analogous phenomenon of the third orders ( cf. 303), but in reality a differ
ent ecclesial phenomenon is contemplated here. The third orders are au
tonomous associations of faithful, though they might participate in a 
specific religious spirituality as a characteristic and be subject to the 
higher direction of a religious institute. In contrast, the other faithful who 
are associated with a secular institute do not constitute a different associ
ation, but become members of the same associative entity, though with a 
bond different than that of members strictiore sensu sumpta, according 
to the terminology of Provida Mater Ecclesia. Obviously, that is not an ob
stacle for other faithful in the exercise of their freedom, to create and join 
a private or public association that has as its aim the search for holiness 
and the exercise of the apostolate in accordance with the spirituality of a 
certain secular institute. 
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726 § 1 .  Elapso tempore incorporationis temporariae, sodalis 
institutum libere derelinquere valet vel a sacrorum 
vinculorum renovatione iusta de causa a Moderatore 
maiore, audito suo consilio, excludi potest. 

§ 2. Sodalis temporariae incorporationis id sponte pe
tens, indultum discedendi a supremo Moderatore de 
consensu sui consilii gravi de causa obtinere valet. 

§ 1. When the time of temporary incorporation is completed, the member 
can freely leave the institute or can, for a just cause, be excluded 
from renewing the sacred bonds by the major Moderator after consul
tation with his or her council. 

§ 2. A temporarily incorporated member who freely requests it can, for a 
grave reason, be granted an indult to leave the institute by the su
preme Moderator with the consent of his or her council. 

SOURCES: § l: c. 637; SCRSI Deer. Dum canonicarurn legum, 8 dee. 
1970, 3 (AAS 63 [1971] 318) 
§ 2: CAd 14; SCR Deer. Religionum laicalium, 31 maii 1966, I, 
3 (AAS 59 [1967] 362-364); SCRSI Deer. Cum superiores gen
erales, 27 nov. 1969 (AAS 61 [1969] 738-739) 

CROSS REFERENCES: cc. 688-689 

COMME NTARY 

Tomas Rincon-Perez 

Leaving the institute 

This codified norm contemplates the three cases of leaving the insti
tute. Each one follows a distinct juridical situation because the juridical 
government is also varied. 

1) The free and voluntary leaving of the institute upon the conclusion 
of temporary incorporation. Given the nature of temporary incorporation, 
this case offers no canonical difficulty. From this point of view, the mem
ber is free to incorporate himself into the institute perpetually or defini
tively, and likewise he can leave it without canonical cause being required. 
Another matter is the moral and ascetical aspects that can affect the con
science of one who makes that decision. 
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2) The imposed leaving of the institute upon the conclusion of tem
porary incorporation. Operating here also is the factor of temporary 
bonds, which were envisioned to help greater maturation of the vocation 
and of the ultimate decision to become incorporated perpetually. There
fore, the norm leaves to the prudent judgment of the internal directors the 
decision to accept or deny renewal of sacred bonds. In the case of denial, 
however, the discretion of the directors is neither moral nor canonically 
absolute. It is subject to certain canonical rules that are established by 
universal law in the present canon, and others that may be, and perhaps 
should be, established by the proper law. 

The universal law specifies these two requirements: a) that it be the 
major director after consultation with his or her council; and b) that there 
be just cause. It is the proper law's responsibility to establish who will be 
the competent major director and even to establish the procedures for the 
council as well as to specify some of the possible just causes that make 
exclusion from renewal of bonds advisable or necessary. It does not seem 
wrong, for example, to extend legal cause established for religious in 
c. 689 § 2 to secular institutes: physical or mental illness, even such illness 
contracted after profession can be a cause to not admit a religious to a 
new profession, except in cases where the illness was contracted through 
the negligence of the institute or as a consequence of the professed own 
work carried out in the institute. In any case, c. 726 does not expressly 
mention this cause nor does it ref er to the norm for religious. For this rea
son it would also be inadmissible for the proper law of the secular insti
tutes to consider the illness as a just cause to deny one the renewal of 
bonds, except, as was established in prior legislation (cf. c. 637 C/C/1917), 
if such illness had been fraudulently hidden or feigned. 

3) Voluntary leaving during temporary incorporation, that is, while 
sacred bonds are in effect. 

This third case is more complicated than the prior cases because 
leaving implies the dispensation from sacred bonds and consequently the 
loss of the secular consecrated condition. In the case of religious, that loss 
constitutes a true secularization, following the classical denomination. In 
this particular case, obviously there is no secularization because secular
ity is one of the essential elements that configure this class of institutes; 
however another essential element is lost: consecration, which implies the 
loss of the consecrated condition. 

The steps to be taken and granting of the indult to leave are gov
erned by the following rules fixed by universal law: 

a) The request for the indult is a voluntary act of the interested party 
though it seems obvious that there has to be grave cause (required later in 
the codified norm) in order to obtain the indult. In any case, the literal 
provision of c. 726 § 2 differs from that of c. 688 § 2. In the case of reli
gious, they must have grave cause to ask to leave the institute during tern-
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porary profession, while in the case of secular institutes it is only required 
that the member asks sponte by his or her own will. The requirement of 
grave cause is situated in the aspect of who has to grant the indult. This 
nuance is substantially unimportant, but it could have formal importance 
because no grave cause would be required to be incorporated into the re
quest for the indult. 

b) The competent authority to grant the ind ult is always the general 
director, never another major director, whether it involve an institute of 
pontifical or diocesan right. In those last cases, the indult to leave does 
not need the confirmation of the diocesan bishop, as is the case in reli
gious institutes ( cf. c. 688 § 2). 

c) This indult is a decisory act of the general director. Universal law, 
however, establishes that its validity is subject to the deliberative vote of 
the council. This avoids a decision, of such importance for the institute 
and the applicant for the indult, being made by only one person, though he 
is the general director. It is advisable to remember in this regard that ac
cording to a Response of the CPI, of July 5, 1985, 1 the superior has no right 
to cast a vote with the rest of the members of the council, not even to 
break a tie in voting. 

d) Finally, the granting of the indult must be founded upon grave 
cause; the just cause of the prior case is not enough. Being an indetermi
nate concept, it falls to the general director and the council advisors to de
termine the gravity of the cause even in the case where those possible 
causes appear stated in the proper law. 
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§ 1. Sodalis perpetue incorporatus, qui institutum dere
linq ue re velit,  indultum discedendi ,  r e  coram 
Domino serio perpensa, a Sede Apostolica per Mode
ratorem supremum petat, si institutum est iuris pon
tificii; secus etiam ab Episcopo dioecesano, prout in 
constitutionibus definitur. 

§ 2. Si agatur de clerico instituto incardinato, servetur 
praescriptum can. 693. 

§ 1. A perpetually incorporated member who wishes to leave the institute 
must, after seriously weighing the matter before the Lord, petition the 
Holy See through the supreme Moderator if the institute is of pontifi
cal right; otherwise the indult can also be obtained from the diocesan 
bishop, as determined in the constitutions. 

§ 2. For a cleric who is incardinated in the institute, the provision of 
can. 693 is to be observed. 

SOURCES: § 1: c. 638 

CROSS REFERENCES: cc. 691, 693 

COMME NTARY ------

Tomas Rincon-Perez 

Indult for leaving the institute 

1. God calls some faithful in a special way to profess the evangelical 
counsels in an ICL, whether religious or secular (cf. c. 574). Perpetual in
corporation is founded, therefore, on the irrevocability of divine vocation, 
and creates, at the same time, a bond that is itself indissoluble. For this 
reason, leaving the institute can never be sought as a right but as a grace 
through an indult granted by competent authority. 

2 .  In the case of religious institutes, the professed in perpetual vows 
may not request the indult unless it is accompanied by very grave cause 
considered before God. In the case envisioned here, the petitioner of the 
indult is only a member incorporated perpetually, that is, one who has 
truly undertaken a bond, which is, in principle, indissoluble. In this regard, 
it does not seem that definitive incorporation may be compared to perpet
ual incorporation, for though the former carries the duty of always and 
permanently renewing bonds, the bonds do not cease being temporary 
and, in fact, might not be renewed, and in such case neither indult nor dis-
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pensation would be necessary-from the canonical point of view; the duty 
to renew them would be situated, rather, in the moral sphere ( cf. c. 723). 

On the other hand, the rigor with which the fact is contemplated in 
religious institutes is considerably attenuated with respect to perpetually 
incorporated members in a secular institute, very grave causes not being 
required but rather that the matter be seriously considered before God be
fore the indult is petitioned. 

3. There are also notable differences between the procedures ap
plied to religious. The procedure for religious (cf. cc. 691-692) is devel
oped in three phases. First, the matter is put before the general superior 
who, along with his council, studies the petition and transmits it with his 
opinion and that of his council to the competent authority. In the second 
or decisory phase, that is, the granting of the indult, competency lies with 
the Apostolic See in the case of institutes of pontifical right, and if it is an 
institute of diocesan right, the diocesan bishop can also grant it. The third 
phase consists of the notification of granting of the indult: the lawfully 
granted indult will not have any effect if the religious rejects it in the act of 
notification of the grant of indult. It is a last attempt of the Church to sal
vage the irrevocable commitment that religious undertook upon perpetual 
profession. 

Canon 727 only contemplates one of the phases: the petitioner di
rects his application of leaving to the Apostolic See, through the general 
director, if it is an institute of pontifical right, but, if otherwise, he may 
also direct the application to the diocesan bishop, as provided in the con
stitutions. In the case of the secular institutes, therefore, it is not envi
sioned nor is it canonically required that the supreme moderator and his 
council deliberate and give their opinion; nor is the indult for leaving inef
fective if it is rejected by the interested party at the time of notification. 

4. Paragraph 2 contemplates the special case of a clerical member 
who asks to leave. It is well known that the clerical members of secular in
stitutes ordinarily are incardinated in the diocese to which they have been 
assigned. The case that is contemplated here, however, is of clerics who, 
by grant of the Apostolic See, are incardinated in their own institutes 
( cf. c. 266 § 3). The norms that govern the religious apply to clerical mem
bers of the secular institutes also. Canon 693 provides that the indult for 
leaving will not be granted before the cleric finds a bishop who will incar
dinate him in his diocese or at least admit him on probation. If he is admit
ted on probation, after five years have passed, he will be incardinated ipso 
iure in the diocese, unless the bishop has refused him. 

Through these precautions the existence of "wandering" or acepha
lous clerics is avoided, in conformance with the provisions in c. 265. Cer
tainly the norm in effect avoids it better than did c. 641 of the CIC/1917, 
but in our opinion, there still exists an open door to that possibility: when 
the bishop receives the cleric ad experimentum and refuses him after-
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ward. In this case, the priest in question does not logically seem to be in
cardinated in or joined to the institute he was separated from by the 
indult, nor is he incardinated ipso iure in the diocese upon being rejected 
by the bishop; therefore if the situation of not being incardinated is anom
alous, then so is being joined to service in an institute from which he is 
lawfully separated. 
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728 Indulto discedendi legitime concesso, cessant omnia vin
cula necnon iura et obligationes ab incorporatione pro
manantia. 

When an indult to leave the institute has been lawfully granted, all bonds, 
rights and obligations deriving from incorporation cease. 

SOURCES: c. 640 § 1 

CROSS REFERENCES: cc. 692, 701 

C OMME NTARY 

Tomas Rincon-Perez 

Effects of the ind ult for leaving the institute 

Incorporation, whether temporary or perpetual, into a secular insti
tute simultaneously carries with it double bonds: sacred bonds through 
which the member embraces the evangelical counsels of chastity, poverty, 
and obedience, and becomes constituted in the condition of secular con
secrated; and the juridical bonds with the proper institute from which 
flow the mutually correlative rights and obligations for the achievement of 
the aims of the institute and for the realization of personal vocation. 

The lawfully granted indult for leaving, like lawful expulsion (c. 701), 
also simultaneously produces a double effect: the cessation of sacred 
bonds and the consequent loss of the condition of consecrated, as well as 
the rupture of the juridical bond with all its contained rights and duties. 
With respect to the perpetually incorporated, the indult for leaving is 
granted by the Apostolic See or the diocesan bishop, as appropriate 
( cf. c. 727). In contrast, for the temporarily incorporated competence falls 
on the general director with the consent of his council ( cf. c. 726). Thus it 
is appropriate to emphasize that the granting of the indult necessarily en
tails the cessation of sacred bonds. Nonetheless, the aforesaid indult is 
not the cause of the dispensation but only its premise. The law itself pro
duces the dispensation at the moment the condition of leaving takes place. 
This means that one could have the faculty to grant the indult without its 
necessarily implying faculty to dispense from vows or other sacred bonds. 
Keep in mind in this regard that the moderators of secular institutes, 
though they are clerics and of pontifical right, generally do not enjoy the 
power of governance. 

In contrast to c. 692, the effectiveness of the indult for leaving a sec
ular institute is not subject to the condition that the act of notification be 
accepted or rejected by the interested party. Therefore, it is governed by 
the general norm of c. 62 regarding rescripts. 
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Sodalis ab instituto dimittitur ad normam cann. 694 et 
695; constitutiones praeterea determinent alias causas 
dimissionis, dummodo sint proportionate graves, exter
nae, imputabiles et iuridice comprobatae, atque modus 
procedendi servetur in cann. 697-700 statutus. Dimisso 
applicatur praescriptum can. 701. 

A member is dismissed from the institute in accordance with the norms of 
cann. 694 and 695. The constitutions are also to determine other reasons 
for dismissal, provided that they are proportionately grave, external, im
putable and juridically proven. The procedure established in cann. 697-
700 is to be observed and the provisions of can. 701 apply to the person 
who is dismissed. 

SOURCES: 

CROSS REFERENCES: cc. 694, 695, 696, 697-701 

COMME NTARY ------

Tomas Rincon-Perez 

Dismissalfrom the institute 

Dismissal of a member from a secular institute is governed by practi
cally the same norms established for the dismissal of religious; that is, the 
same causes and procedures apply. Only an express reference to c. 696 is 
missing, leaving the determination of other possible causes for dismissal 
to the constitutions. This does not stand in the way of the majority of 
those causes to be stated by the proper law except, obviously, for "unlaw
ful absence from the house" (see commentary on c. 714). 

We analyze below the nature of the decree for dismissal, its proce
dures, and its juridical effects applied to the case of the secular institutes. 

l. Automatic dismissal (c. 694) 

In accordance with the proper law, any member who has committed 
the limited acts prohibited in c. 694 will be dismissed automatically from 
the institute, without any action being taken by the director, except for 
making a juridical report of the act. 
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The first act is categorized as notorious defection from the Catholic 
faith. Apostasy, heresy, and schism (c. 751), inasmuch as they are offenses 
sanctioned by excommunication latae sententiae (c. 1364 § 1), undoubt
edly constitute a case of automatic dismissal if they imply notoriety de 
iure or de facto. We do not think that other types of formal abandonment 
of the Catholic Church ( cf. c. 1117) or notorious abandonment of the Cath
olic faith (cf. c. 1071 § 1,4°) which do not imply a delict should be consid
ered cases f or automatic dismissal. Given that this is an extremely 
rigorous norm-automatic dismissal-it ought to be interpreted restric
tively in accordance with the rule of c. 18 without diminishing the possibil
ity that other types of notorious abandonment of the faith which do not 
constitute an offense could yet be classified by the proper law as cause for 
facultative dismissal. 

The other act is to have contracted marriage or to have attempted to 
do so, even civilly. Not being a cleric, a member of a secular institute can 
validly contract canonical marriage. This act, even attempting civil mar
riage, are not classified delicts but are sufficient to trigger automatic dis
missal considering that the member has assumed the evangelical counsel 
of chastity with a sacred bond, which entails an obligation to observe per
fect continence in celibacy ( c. 599). 

Once one of these facts is verified, the member is dismissed ipso 
facto from the institute. This circumstance, however, given its importance, 
must be juridically reported. Accordingly, the major director with the 
council will issue a formal declaration of the fact without delay. (The 
proper law will determine the rank of major director as well as how the 
council will proceed). 

2. Obligatory dismissal ( c. 695) 

Obligatory dismissal is determined by the commission of a series of 
offenses expressly stated in c. 695. We name them obligatory because 
once an external violation of the law (the objective element of the of
fense) is verified, and its imputability (the subjective element) is estab
lished, the director must proceed with issuing the decree of dismissal. 

Here dismissal does not occur automatically, but is necessary as an 
administrative action with certain analogies to a judicial process, in the 
sense that, at least, sufficient measures are taken to guarantee justice for 
the accused, the institute itself, and the rest of its members. 

The offenses whose commission makes dismissal obligatory are ex
clusively the following: 

a) The various classified offenses stated in c. 1397, that is, homicide, 
kidnapping by force or fraud, and grave mutilation of a human being. Note 
that the decree of dismissal operates independently of the penalties 
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assigned to each offense; thus, it is important to clearly specify the classi
fied offense and its imputability. 

b) Canon 1398 classifies consummated abortion as an offense. Ac
cording to a response of the CPI, this means the voluntary causing of the 
death of a fetus by any means from the very moment of conception, and 
therefore it is irrelevant to the establishment of the offense, if the death is 
caused inside or outside the womb. 1 It is well known that the penal sanc
tion for this gravest of offenses is excommunication latae sententiae. It is 
advisable to note again, however, that this offense, for the purposes of dis
missal from the institute, operates independently of the penal sanction in
curred by the of fender. What is important to those purposes is the 
establishment of an external violation of the law and its imputability, not 
its punishability. Said another way, what might not be punishable for the 
attenuating circumstances of c. 1324 § 1-which act as extenuating cir
cumstances regarding the latae sententiae penalties, c. 1324 § 3-can still 
be the cause for dismissal. In sum, the offense of abortion acts in our case 
as cause that brings the gravest of disciplinary sanctions and is very simi
lar to an expiatory penalty ferendae sententiae. Therefore, it does not au
tomatically cause dismissal but rather it requires the adjudicative activity 
of the director of the institute, which is analogous to the task of a judge. 

c) Finally, the various types of offenses specified in c. 1395 related to 
the sixth commandment of the Decalogue. Just like the penal law, these 
offenses are directed at the cleric, but c. 695 applies them to religious
and, by reference to the present canon, to the members of the secular in
stitutes-but only for the purposes of the decree of dismissal. If the mem
ber is also a cleric, obviously the other penal effects apply as well. 

The first classified offense contemplated in c. 1395 is concubinage, 
which entails a stable sexual relationship with a person of the opposite 
sex. One would think that this case would also cover a stable sexual rela
tionship with a person of the same sex. Anyway, such a case would be a 
part of the second classified offense pointed out in the penal norm: that 
which poses a permanent and scandalous situation in another external sin 
against the sixth commandment of the Decalogue. Finally, c. 1395 § 2 lists 
classified offenses against the sixth commandment that, in contrast to the 
prior ones, do not have a permanent or stable character, but rather are 
punishable acts as long as they have been committed with violence or 
threats, with notoriety, or committed with minors younger than sixteen 
years of age. 

Regarding the first two kinds of offenses, once the act and imputabil
ity are verified, the religious-and the member of the secular institute, in 
this case-must be dismissed. This is a matter of a drastic disciplinary 

1. Cf. Respuesta of May 23, 1988, in AAS 80 (1988), p. 1918. Cf. A. MARZOA, "Extension del 
concepto penal de aborto," in Ius Ca.nonicum 29 (1989), pp. 577-585. 
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measure similar to the expiatory penalty of dismissal from the clerical 
state (c. 1336 § 1,5°), whose remission does not depend on the cessation 
of the contumacy. 

On the other hand, in the case of the third classified offense, dis
missal can be necessary or not; therefore the law permits the director, be
fore proceeding with dismissal, to judge if the accused can amend, justice 
can be served, and the scandal can be redressed through less onerous 
ways. 

Once the classified offenses that motivate the dismissal have been 
established, paragraph 2 of c. 695 regulates the first phase of an adminis
trative proceeding that will conclude in the decree of dismissal. In that 
first phase, the major director of the wrongdoer fulfills functions analo
gous to those of a judge instructor. Perhaps for that reason the law does 
not require the director to act with his council; though nothing impedes 
the director's asking it for advice. 

3. Facultative dismissal 

It is calledfacultative because, in contrast to the prior case, though 
certain causes are demonstrated and verified, the director is not obligated 
to decree dismissal because the degree of incorrigibility shown by the ac
cused first must be assessed. 

Canon 696 establishes a broad list indicating the most important 
causes that can lead to the dismissal of a religious. They are not directly 
applicable to the case of the secular institutes because c. 729, which we 
are commenting on, expressly mandates that the constitutions of each in
stitute determine those other possible causes of dismissal. It will be diffi
cult, however, for the constitutions to avoid making their own many of the 
causes indicated in the mentioned canon. For example, the pertinacious 
defense of doctrines condemned by the Magisterium of the Church or the 
diffusion of those same doctrines, though not def ended, keeping in mind 
in this respect that "the Church's Magisterium intervenes not only in the 
sphere of faith, but also, and inseparably so, in the sphere of morals ... " 
(VSp ll0).2 And not only do the defense or diffusion of doctrines contrary 
to the Magisterium, in the purely intellectual level, constitute causes for 
dismissal, but also the actual adherence to ideologies condemned by the 
Magisterium because of their materialism or atheism. 

In any case, whatever causes are established by the constitutions, 
they have to have the characteristics indicated by the canon. Specifically, 
they have to be a) proportionally serious, that is, serious according to the 

2. Cf. also the Instr. Donum Veritatis, May 24, 1990, in AAS 82 (1990), pp. 155ff. Cf. 
J. ERRAzumz, Il "munus docendi Ecclesiae": diritti e doveri dei fedeli (Milan 1991), p. 155. 
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canonical situation of the accused, analogous to the least grade of serious
ness required for the dismissal of a religious of temporary vows ( cf. c. 696 
§ 2); b) external in the sense that they go beyond the inner world of the 
subject and are provable in an external forum; c) imputable, that is, attrib
utable to the free and voluntary action of the accused; and finally, d) the 
commencement of the dismissal proceeding requires the causes alleged be 
juridically proven; that is to say, that the action is not founded on mere 
suspicion, nor on merely provable causes, but rather they must be accom
panied by convincing proof of the facts and responsibility thereof. 

4. Procedural phases 

Canon 697 confers on the major director the faculty of commencing 
the proceeding, which obviously does not impede the general director, in 
the face of the major director's not taking action, from ordering him to do 
so or from commencing the proceedings himself. 

Once the major director, with the advice of the council, decides to 
initiate the dismissal proceeding, through the instrument of the canonical 
admonitions, not only is a demonstration of the facts pursued, as well as 
their gravity and imputability, but also a demonstration of the individual's 
correction or, in the opposite case, his incorrigibility in a degree sufficient 
for dismissal. 

The second procedural phase takes place at the headquarters of the 
general director, with the council, who has the ultimate responsibility to 
issue the decree of dismissal. Note that from the commencement of the 
proceeding, in its first phase, the law takes special care to guarantee the 
right of defense. Upon the regulation of the decisory act of dismissal the 
measures taken to guarantee the rights are greater still by submitting the 
proceeding in its decisory phase to controls of validity, which are neces
sary to safeguard the rights of the accused in a matter of so much impor
tance to his life. This does not impede, however, directors from acting 
with the f irmness required to protect the good of the institute and the 
Church itself when it has been gravely damaged by the accused's behavior, 
which is sometimes delinquent. 

5. The decree of the dismissal 

a) Requirements for validity 

The final decision to expel a member of the institute is made colle
gially by the general director and his council that technically acquires the 
form of decree whose validity, effectiveness, and possible appeal are regu
lated in cc. 699-700. 
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In light of the historical changes suffered by those canons,3 it ap
pears clear that the general director, with the council, is the author of the 
decree of dismissal, though its validity is subject to a series of require
ments that affect both the proceeding and the specific content of the de
cree. In effect, the general director or supreme moderator has to act with 
the council ( which is made up of at least four members so as to avoid ties 
in voting since the taking of action must be collegial.) Generally, in accor
dance with c. 627 § 2, the council is not configured as an organ of collegial 
governance, though there might be numerous cases in which its consent 
might be required. In the present case, however, the law not only demands 
the consent of the council, but as an all special rule, it configures the 
council as a college made up of the general director and at least four advi
sors, who act collegially. Therefore, the decree of dismissal is not a per
sonal act of the director but rather is a collegial act. 

In regard to the content of the decree, for its validity it should be at 
least summarily motivated in iure et in facto and indicate the dismissed 
member's right to appeal to the competent authority within ten days of 
having received notification. 

b) The requirement of confirmation 

The decree of dismissal issued collegially by the supreme moderator 
and the council is an act valid and complete in itself if it fulfills all the for
mal and substantive requirements. It is not effective and has no effect 
until it is confirmed by the Holy See or the diocesan bishop, according to 
the nature of the institute. 

The requirement of confirmation was a much-debated matter during 
the preparatory phase of the Code. For example, in the Schema of 1980 
such a requirement did not appear, it being argued that by requiring the 
confirmation of the Holy See, the possible appeal of the decree could only 
be brought before the Apostolic Signatura and not circa meritum causae 
but only circa violationem legis, which entailed a greater defenselessness 
for the affected party.4 

At the bottom of those fears, however, was an incorrect technical 
configuration of the act of confirmation. Confirmation does not change 
the responsibility for making the confirmed act. The decree of dismissal 
confirmed by the Holy See continues as an act of the supreme moderator 
and the council that may be appealed to the Holy See that has confirmed 
it. 5 In this way the guarantees of defense of the affected party are pre
served while the seriousness of the proceeding is maximally protected, 

3. Cf. Comm. 13 (1981), pp. 342-358; 15 (1983), p. 79. Cf. V. G6MEZ-lGLESIAS, "El Decreto 
de expulsion del c. 700 y las garantias juridicas del afectado," in Ius Canonicum 27 (1987), 
pp. 653, 660. 

4. Cf. Comm. 13 (1981), p. 357. 
5. Cf. V. GOMEZ-IGLESIAS, "El Decreto de expulsion . . .  ," cit., p. 668. 
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and in large measure any possible arbitrariness is avoided. No doubt these 
were the reasons that motivated the legislator finally to opt for the neces
sity of confirmation. 

c) The notification to the interested party 

After the authentic Response of the CPI of March 21, 1986, which 
was confirmed by the Response of May 17 , 1986,6 there was no longer 
doubt that the notification to the affected party would have to be made 
after confirmation by the Holy See. The following order must be followed: 
the supreme moderator with the council issues the decree of dismissal in 
the form and manner stated above; immediately thereafter the documents 
are sent to the Holy See for confirmation; and if the decree is confirmed, 
the interested party is notified, and has ten days from the time of notifica
tion to appeal. 

d) The suspensory recourse introduction 

Here, once again, questions regarding the scope of confirmation 
cause more doubts to surface-not regarding the right to appeal, which is 
unquestionable, but regarding the authority before which the recourse 
could be brought. It being understood that confirmation is a constitutive 
element of the decree of dismissal, the issuing authority for the decree 
would also be the confirming authority and thus the recourse could not be 
brought before it but rather before the Apostolic Signatura. But as we 
have pointed out before, confirmation being a controlling act of a decree 
already constituted, there is no technical diff iculty in bringing the re
course before the confirming authority. 

This was finally decreed by the authentic Response of the CPI, 
March 21, 1986.7 The competent authority, moreover, to uphold the re
course is CICL SAL (cf. PB 108). Once the recourse has been substanti
ated, there is nothing to prevent another appeal to the Apostolic Signature 
for the violation of the law in decernendo vel in procedendo (PB 123). 

e) The effects of the decree of dismissal (c. 701) 

According to c. 729, c. 701 is also applied to the dismissed member of 
a secular institute. Consequently, every lawful dismissal, that is to say, one 
that has fulfilled all the requirements for formal and substantive validity, 
ipso facto causes the cessation of sacred bonds and the consequent break
ing of the juridical bond produced by incorporation into the institute. Note 
that it is not the authority that issues the decree of dismissal (with or with
out the power of governance) that gives dispensation from the vows or 
from sacred bonds of another nature, but ipso facto they stop by rule of 
law and by the authority that made the law. 8 

6. AAS 78 (1986), p. 1323. 
7. Ibid. Cf. Ius Canonicum 27 (1987), p. 621. 
8. Cf. Comm. 13 (1981), p. 359. 
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In the case of a priest, the loss of the condition of secular conse
crated and the breaking of the juridical bond that was established by in
corporation into the institute, with its content of rights and duties, does 
not entail the loss of the clerical state. Canon 701 contemplates and regu
lates this new situation by departing from the assumption that religious 
are incardinated in their own religious institutes. In the secular institutes 
there is an inverse assumption: ordinarily they are incardinated in the dio
cese in which they have been ordained. In this case, dismissal produces no 
effect on incardination; but if they were to have been specially incardi
nated in the same institute, the measures of cc. 701 and 693 would have to 
be applied to the case, thus tending to avoid, in the last instance, the exist
ence of wandering or acephalous clerics, in conformity with the provi
sions of c. 265. 

Since the situation of being a dismissed member occurs ipso facto, it 
can be asked what happens if this new situation brings with it an auto
matic excardination from the institute-in the case of a cleric that was in
cardinated in the institute-without a subsequent incardination; or if , on 
the contrary, the bond of incardination in the institute continues-of the 
one separated by expulsion-while not producing a new incardination. 

This problem did not go unnoticed in the preparatory works of the 
Code,9 nor, in our opinion, is it appropriately resolved by c. 701. There
fore, it is a question open to a greater and deeper doctrinal search. The sit
uation of being incardinated in the institute from which one has been 
dismissed is surely an anomalous situation, but so is an automatic excar
dination without an immediate subsequent incardination. 

9. Cf. ibid. 
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Ut sodalis instituti saecularis ad aliud institutum saecu
lare transeat, serventur praescripta cann. 684, §§ 1, 2 ,  4 
et 685; ut vero ad institutum religiosum vel ad societa
tem vitae apostolicae aut ex illis ad institutum saeculare 
fiat transitus, licentia requiritur Sedis Apostolicae, cuius 
mandatis standum est. 

For a member to transfer from one secular institute to another, the provi
sions of cann. 684 §§  1, 2 and 4 and 685 are to be observed. In order, how
ever, that a transfer be made to a religious institute or a society of 
apostolic life or from those to a secular institute, the permission of the Ap
ostolic See is required, whose instructions are to be followed. 

SOURCES: 

CROSS REFERENCES: cc. 684 §§ 1, 2, 4 et 685 

COMME NTARY ------

Tomas Rincon-Perez 

Transfer to another institute 

The former discipline, which only envisioned the existence of reli
gious institutes of consecrated life, prohibited the passing from one reli
gious institute to another, in all cases, without the authorization of the 
Apostolic See. Currently, pursuant to cc. 684-685, an administrative de
centralization has occurred in the sense that previous authorization of the 
Apostolic See is not required for some cases, but rather the internal supe
riors of both institutes are the ones who grant the transfer from one insti
tute to another. The authorization of the Apostolic See is still required in 
other cases. 

With this general principle, however, it must be kept in mind at the 
same time that in the current law two different forms of consecrated life 
exist (the religious institutes and the secular institutes) as well as another 
form of apostolic life equivalent in iure to consecrated life: the societies 
of apostolic life. 

In view of this, c. 730, by reiterating what is already regulated in 
c. 684 § 5 from the perspective of religious and in c. 7 44 § 2 from the per
spective of the societies of apostolic life, explicitly contemplates three 
cases: a) the transfer from one secular institute to another secular insti
tute; that is to say, the transfer that is realized between institutes that con-
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stitute secular consecrated life; b) the passing between specifically 
distinct consecrated institutes; that is, the transfer from a secular institute 
to a religious institute, or the inverse, from a religious institute to a secu
lar institute; and c) the transfer from a secular institute to a society of ap
ostolic life, or the inverse, from a society of apostolic life to a secular 
institute. 

The same legal principle rules these last two cases: permission is re
quired from the Holy See, whose instructions must be followed. The rea
son behind this requirement lies, no doubt, in the profound changes of 
canonical situation that these transfers imply: from being a secular conse
crated to being a religious consecrated, or from not contracting sacred 
bonds to contracting them. 

On the other hand, the first case, that is, the transfer between insti
tutes or societies of the same nature or identical form of life, does not en
tail such a radical change in the canonical situation, so the involvement of 
the internal superiors of the respective institutes was considered suffi
cient. 

The case of the secular institutes, which concerns us here, is ruled 
by the norms of cc. 684 and 685, mutatis mutandis, that is, to the extent 
that they are applicable to secular institutes. Accordingly, the following 
general rules can be established: 

a) It is not necessary to turn to the Holy See for a transfer from one 
secular institute to another. The supreme moderators of the institutes a 
quo and ad quem can grant the transfer as long as they have the consent of 
their respective councils. In every case, however, it is a question of the 
transfer of a member perpetually incorporated into the institute. There
fore, temporarily incorporated members are not included in this case 
since there is a simpler way for them to transfer to another institute, con
sidering that having been bound by a prior bond does not constitute an im
pediment to being admitted to initial probation (cf. 721). This same 
consideration could extend to definitively incorporated members, because 
the bonds that entail this type of incorporation do not stop being tempo
rary even though they might have been renewed. Anyway, it must be kept 
in mind whether, for these purposes, the constitutions have put definitive 
incorporation on the same level as perpetual incorporation (cf. c. 723 § 4). 

b) Before being admitted to perpetual incorporation ( or definitive in
corporation) in the new institute, there first must be an appropriate proba
tionary period of at least three years. Starting from this legally fixed 
temporal minimum, it is left to the proper law of the new institute to deter
mine the duration and way of completing the probation. Once that time of 
probation has run, incorporation into the new institute is not automatic 
but depends on two factors: that the member wants to be incorporated 
into the new institute and that the competent directors admit the person. 
Otherwise, if the member refuses or the competent directors do not admit 
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the person, he or she must return to the first institute unless an indult of 
secularization has been obtained. 

c) During the probationary stage, the juridical situation of the inter
ested party is the following: regarding the first institute, the rights and ob
ligations that he or she had remain suspended, but sacred bonds remain in 
force. In regard to the new institute, from the beginning of probation the 
person is obligated to observe its proper law in those aspects that do not 
affect the sacred bonds, for in our view they remain in force with all the 
determinations that were made when the bonds were embraced. 

Once perpetual or definitive incorporation into the new institute is 
had, the preceding sacred vows, rights and obligations cease, and the new 
ones come into force. 
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Section II. Societies of Apostolic Life 

SECTIO II 

De societatibus vitae apostolicae 

SECTION II 

Societies of Apostolic Life 

c. 731 

§ 1. Institutis vitae consecratae accedunt societates 
vitae apostolicae, quarum sodales, sine votis religio
sis, finem apostolicum societatis proprium prose
quuntur et, vitam fraternam in communi ducentes, 
secundum propriam vitae rationem, per observan
tiam constitutionum ad perfectionem caritatis 
tendunt. 

§ 2 .  Inter has sunt societates in quibus sodales, aliquo 
vinculo constitutionibus definito, consilia evangelica 
assumunt. 

§ 1. Societies of apostolic life approximate to institutes of consecrated 
life. Their members, without taking religious vows, pursue the apos
tolic purpose proper to each society. Living a fraternal life in common 
in their own special manner, they strive for the perfection of charity 
through the observance of the constitutions. 

§ 2. Among these societies are some in which the members, through a 
bond defined in the constitutions, undertake to live the evangelical 
counsels. 

SOURCES: § 1: c. 673 § 1 
§ 2: PC l ,  12-14 

CROSS REFERENCES: cc. 573, 603, 604, 607, 710 

COMMENTARY ------

Jean Borifils, sma. 

I. HISTORICAL INTRODUCTION 

1. If attention is paid to the definition in the Schema canonum of 
1977, which considered the common life without vows in imitation of the 
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religious life-style as the fundamental characteristic of these societies, 
then we must go back to their origins in the 4th Century when St. Eusebius, 
Bishop of Vercelli, gathered together secular priests to live with him in 
common under one rule. Other bishops later imitated this example: St. Au
gustine, St. Fulgentius of Ruspe, Faustinus and Rufinus in North Africa, 
Chrodegang in Metz, and Leo and Gregory the Great in Rome. The secular 
canonesses who had received a rule of life at the council of Aix-la
Chapelle in 816 belong to the exact same tradition. Further, by-passing the 
Brothers and Sisters of the common life, we come to the benedictine Ob
lates of St. Frances of Rome (1433), the Oblates of San Carlos in Milan 
(1578), and the secular priests of the Christian Doctrine of Cesar de Bus, 
on the Isle sur Sorgue (1592). Almost all of these groups or institutes have 
evolved into religious institutes or else they passed away during the Prot
estant Reformation. 

2. On the other hand, if we look from the perspective of the definition 
that c. 731 of the Code offers, we see that the establishment of masculine 
SALs is unquestionably attributable to St. Philip Neri when the Oratory 
that he founded in Rome was approved by Gregory XIII on July 15, 1575. 
Regarding the feminine societies, St. Vincent de Paul and St. Louise de Ma
rillac can be considered as the initiators, and the Daughters of Charity that 
they founded can be considered, in some ways, as the prototype of the 
SALs for women. For all of them, men and women alike, indisputable pri
ority is given to the apostolate, whether in the form of direct evangeliza
tion or in the form of service to the poor. Everything in the institute should 
be understood, lived, and organized according to the apostolate. Begin
ning with St. Philip Neri two great trends can be distinguished: the trend 
that has come to be called the "French school of spirituality," which in
cludes the Oratorians of Berulle, the Lazarists of St. Vincent de Paul, the 
Eudists, the Sulpicians, and the trend that is rooted in the missionary tra
dition of the Seminary, which afterwards became the Society of Foreign 
Missions of Paris, founded in 1660. From this tradition the exclusively mis
sionary SALs ad gentes arose in the 19th and 20th centuries. These two 
trends are clearly marked by their priestly and missionary character. 

Regarding the feminine SALs, it is necessary to recognize that they 
have not had the same success. Whether this is because, having somewhat 
devalued the notion of apostolate in the pragmatic sense, these SALs have 
found it necessary to secure for themselves increased spiritual support in 
a canonical structure of religious life with simple vows, as was then said; 
or whether it is because-and this comes from the same mentality-the 
religious life, which is today replaced by a new idea of consecrated life, 
was erroneously considered as a state of life spiritually superior to all that 
the canonical framework of an SAL could off er. 
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II. THE PLACEMENT OF THIS SECTION IN THE CODE 

In the Schema canonum of 1977, the present section was entitled 
"Institutes of Associated Apostolic Life."1 It was included in section II of 
the second part of book II "De Populo Dei, " which concerned the insti
tutes of consecrated life through profession of the evangelical counsels. 
Taking note of this situation, which had been foreseen several years be
fore, the fifteen exclusively missionary SALs ad gentes, which were de
pendent on the Congregation for the Evangelization of the Peoples, had 
petitioned to be classified among the associations of the faithful. A special 
canon ( c. 59 of the Schema of 1977 and c. 691 of the Schema of 1980) was 
also envisioned to permit these SALs to incardinate clerics into the associ
ation. Finally, and after an examination of the opinions opposed to the 
Schema of 1980, the parvus coetus in charge of this part of the Code re
jected by seven votes and four abstentions the placing of the SALs among 
the institutes of consecrated life through profession of the evangelical 
counsels. On May 27, 1980, the title "Societies of Apostolic Life" was cho
sen from among the six that had been proposed; and on May 30 the third 
part of book II of the Code was adopted. Monsignor Castillo Lara re
sponded to the exclusively missionary ad gentes SALs-which even after 
the promulgation of the Code were interrogated about their true canonical 
condition-in a letter dated May 2, 1984, directed to its President, the Rev. 
Fr. Gay, General Superior of the Missionaries of Africa (White Fathers), 
societies which already belonged ipso facto to the category of SALs with
out there having been the necessity of an explicit declaration of the gen
eral council or of consideration by the general chapter. 

Once the Schema of 1977 was abandoned and the identity of the SALs 
was acknowledged, it was necessary to juxtapose the names ICL and 
SAL in another sixteen places in the Code, particularly in c. 298. In 
total seventy-five modifications were contributed to the original text. After 
the promulgation of the Code, the SALs were separated from the ICLs in 
the drafting of c. 730. These last corrections meant, then, among the other 
theological and canonical justifications, that the SALs, including those con
templated by c. 731 § 2, could not at all be canonically considered as ICLs. 

1. Concerning this material, consult the following volumes of Comm. : 1 (1969), pp. 44-46, 
85, 101-113; 2 (1970), pp. 1 73-176; 5 (1973), pp. 49, 63-69; 6 (1974), p. 201; 7 (1975), pp. 37, 
77-80; 9 (1977), p. 229-230; 12 (1980), pp. 382-388; 13 (1981), pp. 377-401, 406-407; 14 (1982), 
pp. 377-389; 18 (1986), pp. 382-384, 386-388. 
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III. CANON 731 

1 .  The Latin word "accedunt" 

The Latin verb accedunt cannot have more than a weak meaning and 
cannot mean anything other than "next to" or "besides." Keeping in mind 
the specificity of the SALs with respect to the ICLs, for reasons already ex
plained and for those that we will explain, there would be no room to 
translate the verb "accedere" as "to be similar to."2 The verb "accedere" is 
not sufficient in itself to determine the meaning that should be given to it. 
A context is necessary to clarify its meaning. We will study that context in 
the present commentary. Thus, the meaning of that verb in c. 604 is not the 
same as it is in c. 731: the context of c. 604 is consecrated life, while c. 731 
is not in this context. 

2. The apostolic end 

a) The members of the SALs pursue an apostolic end. This is shown 
by formally distinguishing the SALs from the ICLs, inasmuch as not all the 
ICLs are dedicated to works of the apostolate, and for those that are, their 
apostolate consists primarily of the witness of their consecrated life 
( cf. c. 673). If it is certain that apostolic action belongs to their very nature 
(cf. c. 675 § 1), it is equally certain that consecrated life has an aim and 
means that are specific to it, enumerated in c. 573, where the apostolate 
appears neither as end nor means. Otherwise, we point out in passing that 
the expression "apostolic religious life," despite its being quite in vogue in 
common language, appears as such neither in Vatican Council II nor in any 
document of the Magisterium after the Council. 

b) The apostolate we are talking about here consists of every exter
nal activity of the Church-to distinguish it from its activities of prayer 
and contemplation-that extends the Kingdom of Christ throughout the 
whole world incorporating into that activity the "specific and permanent 
relationship that exists between the Gospel and the personal and social 
life of man" ( cf. EN 29 and AA 2). 

c) But that is not all. In effect, the apostolate, above all, is not a prac
tice that must be carried out. It is a mission that the apostle is invited to 

2. The author chose to translate the Latin "accedunt" as "asemejarse," in accordance with 
the official Spanish text ("se asemejan a"). In the text of the canon we have kept the term 
used in the English version chosen for this work. The author translates the expression 
"Institutis vitae consecratae accedunt societates . . .  " as "A cote des instituts de vie consacree 
prennent place les societes . . .  " (Note of the Commission for the English Version of the 
Exegetical Commentary). 
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undertake: the mission of Christ. It is a river of love that descends from 
the "fountain of love": the Father. What we call "apostolic action" is the 
life and testimony of Christ that must course through us. 

d) It will be useful to remember also that, following the oldest pro
phetic tradition, depicted by Jesus himself , service to our fellow humans 
truly is worshiping God. The line of argument developed by St. Thomas in 
regard to religious life dedicated to the apostolate finds its most direct ap
plication in the SALs ( cf. S. Th. II-II, q. 188, a. 2). 

e) Finally, an interesting note may be made on the evolution which 
the adjective "apostolic" has undergone in the history of the Church: an 
evolution that above all refers to the Twelve and their life-style in accom
panying Jesus; to St. Paul; to the most literal imitation of what is written in 
the summaries of the Acts of the Apostles and in the mission passages of 
the synoptic Gospels. In these biblical references, which have also in
spired the consecrated life, is a good place to pause and begin to see what 
the life-style of the members of the SAL might be, though cultural condi
tions have changed greatly since the first centuries of the Church. 

3. Fraternal life in common 

(For the content of this characteristic, see the commentary on c. 740.) 
It is a good idea to remember here, for spiritual reflection, the allegorical 
commentary on Lk 10: 1 written by St. Gregory the Great. From the com
mentary it is shown that fraternal life in common is the ideal and the first 
place where the great commandment of charity is practiced and that with
out that charity one cannot be an apostle. "Our Lord and Savior, my be
loved brothers, instructs us both with his words and his works. In effect, 
his very actions are precepts, for when He acts without speaking he 
teaches us what we are to do. Behold that he sent forth his disciples to 
preach in pairs because charity has two precepts: love of God and love of 
our fell ow man. But there cannot be charity if there are fewer than two 
people, since one cannot properly call charity the love that one has for one
self, and love must be directed towards another for it to be charity. Thus, 
the Lord sent forth his disciples in pairs to make us understand, without 
saying a word, that he who does not have charity towards his fell ow man 
must not in any way assume the function of preacher." (PL 76, 1139) 

4. Striving for the perfection of charity 

a) " [Their members] ,  without taking religious vows, ... in their own 
special manner, strive for the perfection of charity through the observance 
of the constitutions." To move toward the perfection of charity is a re
quirement directed to every Christian because the Holy Spirit, which 
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dwells in each baptized person, causes this movement. This movement is 
stimulated and sustained by the "multiple counsels that the Lord had put 
before his disciples in the Gospel" (LG 42), in particular, chastity, poverty, 
and obedience. Those three last counsels are fundamental, not only be
cause of a constant Church tradition, but also because of its indisputable 
anthropological foundation. Those three counsels encompass three great 
natural spheres of the existence of the human person: possession of the 
fruits of his work, conjugal love, and autonomy in his decisions. Other 
counsels exist as well: renunciation in all its forms; total surrender to 
Providence; uninterrupted prayer, and the others enumerated by the De
crees. Ad gentes 24 for missionaries and Perfectae caritatis 12-22 for 
priests. 

b) In some SALs the three fundamental counsels are assumed 
through a bond established by the constitutions. They are assumed not 
professed since a profession, etymologically and canonically, constitutes a 
public act. Those other kinds of vows or bonds (oaths, promises, etc.), 
however, are private, not public, according to the definitions given to 
them by c. 1192 § 1, and they do not incorporate one into the society. This 
is the case, for example, of the Daughters of Charity of St. Vincent de Paul 
and of the Lazarists. Among the latter, it is the permission, given by the su
perior, to take vows which incorporate one into the Congregation of the 
Mission. With the Daughters of Charity vows do not incorporate but it is 
necessary to keep them in mind when dealing with a dismissal from the 
Company ( cf. Const. 2, 5). 

c) Thus this bond cannot be considered a sacred bond in the sense 
given to that expression by c. 573, since it is the act of profession, from the 
canonical point of view, that gives the bond its sacred character. We think 
that besides c. 731 § 2, in which the legislator avoids the expression "sa
cred bond," there are other canons (643 § 1, 3° and 721 § 1, 2°) that differ
entiate between the sacred bond proper to the ICLs-which require the 
practice of the evangelical counsels and cause incorporation into the insti
tute-and the incorporation into an SAL. 

d) We should not believe, however, that the founders of the SAL did 
not value an act so illustrative of the virtue of religion as that of taking 
vows. St. John Eudes said that, "they are much honored," and accorded 
them the "highest esteem." If one wanted to just enumerate some reasons 
why they did not assume them, one could, above all, speak of the moral 
and intellectual mediocrity in certain monasteries and about how, for this 
reason, at the beginning of the 17th century in France the importance of 
the religious state was diminished. They had, moreover, a very high con
cept of the sacraments of baptism and holy orders. To be convinced of 
this, one only need read the works of St. John Eudes, Berulle or Olier. 

We might add some canonical reasons: the founders considered the 
legislation regarding religious life, in its time and especially on the subject 
of poverty and obedience, to be incompatible with the specific require-
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ments of the apostolate, and more precisely, for some founders, it  was in
compatible with the requirements of the missionary apostolate. The 
missionaries, since their aim is to found new churches, should lead a life 
as similar as possible to that of a secular cleric, who is considered the pri
mary cleric of these churches. The same thing occurred in the SALs 
founded in Europe for the formation of diocesan clergy. We might also say 
that the king of France, Louis XIV, used to grant favors and give gifts more 
easily to secular priests-considered more gallican-than to religious, 
whom he considered too ultramontane. This cause, economic and poli
tical at the same time, also had a role in the flowering of these societies 
throughout the 17th century in France. 

Last and most simply, let us say that if those founders did not make 
vows it was because they believed that they had not received that grace, a 
conviction that underlines their lofty idea of the religious state, as for its 
relativity in relation to the diversity of the gifts of the Holy Spirit in the 
one Body of Christ. 

e) To conclude, we will try to indicate one last characteristic that dis
tinguishes the ICLs from the SALs in which the evangelical counsels are 
assumed. It is that the vows taken in the SALs do not occupy the same po
sition that they do in the ICLs. In an ICL, vows are like a guiding axis for 
consecrated life and, plainly, for the affected person, as well. In an SAL, 
however, vows, if they exist, become a means at the service of something 
else: the apostolate. Some theologians of religious life have seen this prob
lem and pointed out its repercussions in religious institutes dedicated to 
the apostolate. 3 In no way does this oppose the theological dimension of 
those vows for those who take them, but on the contrary, it implies a spe
cific impact on the organization and functioning of a society, particularly 
in regard to obedience and poverty.4 

3. V. DE COUESNONGLE, "RP," in Les veritables disciples. Assemblee pleniere del Episcopat 
franr;ais. Lourdes 1984 (Paris 1985), p. 1122; J. AUBRY, SDB, ibid. , p. 86; and, above all, the 
very interesting work of J.M.R. TILLARD, Devant Dieu e t  pour le monde (Paris 1977), pp. 87, 
88, 92, etc. 

4. We offer here a basic bibliography regarding the SAL: a) prior to the CIC: CH. LAUWERS, 
"Societates sine votis et status canonicus," in Ephemerides Theologicae Lovaniensis" 28 
(1965), pp. 367-382; X. PAVENTI, De juramento ac de titulo missionis (Padova 1946); 
W. STANTON, De societatibus sive virorum sive mulierum in communi viventium sine 
votis, 2nd ed. (Halifax 1936); b) after the CIC: J. ARRAGAIN, "Est-il canoniquement possible 
que les societes de vie apostolique soient des instituts de vie consacree?" in Commentarium 
pro Religiosis e t  Missionariis 68 ( 1988), pp. 31-35; J. BONFILS, Les societes de vie 
apostolique (Paris 1990); idem, Le societa di vita apostolica (Brescia 1991); L. KAUFMANN, 
"Societa missionarie," in Dizionario degli istituti di perfezione (Rome 1988); G. ROCCA, 
Societa di vita apostolica, ibid. 
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Quae in cann. 578-597 et 606 statuuntur, societatibus 
vitae apostolicae applicantur, salva tamen uniuscuiusque 
societatis natura; societatibus vero, de quibus in can. 
731,  § 2, etiam cann. 598-602 applicantur. 

Cann. 578-597 and 606 apply to societies of apostolic life, with due regard, 
however, for the nature of each society. For the societies mentioned in 
can. 731 § 2, cann. 598-602 also apply. 

SOURCES: 

CROSS REFERENCES: cc. 29- 34, 35-93, 94- 95, 96-123, 124- 128, 129-
144, 145-196, 197-199, 200-203 

COMME NTARY -------

Jean Bonfils, sma. 

This canon makes reference to the canons of general law that deal 
with consecrated life through profession of the evangelical counsels and 
concerns itself with the general principles of legislation. We have previ
ously pointed out as cross references the general rules that can affect the 
governance of the SALs. The references included in this canon to the law 
of the ICLs (the same may well be said of future references to the law re
garding religious) are solely justified by the necessity of avoiding repeti
tions in the CIC; and they are explained by the institutional character of 
the SALs, which need to be provided with the indispensable structures for 
their governance. But they entail no kind of assimilation into the ICLs 
since for every reference the canon expressly states, "with due regard, 
however, for the nature of each society." 

1. Everyone shall faithfully preserve the mind of the founders and 
their dispositions of the nature, purpose, spirit, and character of the soci
ety together with its sound traditions (c. 578). 

2. After consulting with the Holy See ( c. 579), a diocesan bishop can 
erect an SAL in his territory. The practice of the Holy See is to give a nihil 
obstat. In the absence of the nihil obs tat, a canonical erection of a society 
made right after a simple consultation with the Holy See will be consid
ered valid. 

3. The aggregation of an SAL to another ( c. 580) seems as though it 
should be included among the most important matters dealt with by the 
general chapter (c. 631 § 1), and the autonomy of each one established by 
c. 586 is not affected in any manner. 
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4. The proper law should regulate everything concerning the division 
of an SAL into parts, whatever the parts are called (c. 581). 

5. The Apostolic See has reserved to itself mergers, unions, conf eder
ations, and federations between SALs ( c. 582). 

6. Also, the Holy See has reserved to itself the modifications that af
fect specific aspects of the norms that it has approved ( c. 583). 

7. Only the Apostolic See can suppress an SAL, even one of diocesan 
right, and make decisions concerning its temporal goods (c. 584). The sup
pression of one or another part of an SAL, however, belongs to the compe
tent authority of the society itself ( c. 585). 

8. Each SAL enjoys rightful autonomy of life and, in particular, auton
omy of governance (discipline and preservation of is own patrimony) 
(c. 586 § 1). It falls to the local ordinaries (c. 586 § 2) to protect and pre
serve that autonomy (see, in this regard , the commentary on c. 734). 

9. Each SAL is foreseen as having a proper law, that is, a fundamental 
code ( or constitution) whose approval and modification depends upon the 
Holy See, after a positive vote of at least two-thirds of the general chapter. 
Other norms are added to that fundamental code such as: general or par
ticular directories; decisions of the general or provincial chapters; or else 
of the general, provincial, or local superiors; traditions and acknowledged 
usages; etc., established by the respective competent authorities of the so
ciety ( C. 587). 

10. There are clerical and lay SALs of pontifical right (cc. 589, 591, 
593) and of diocesan right ( cc. 579, 594, 595). All those SALs have to send 
a periodic report to the Holy See through the dicastery upon which they 
depend (Congregations for the Evangelization of Peoples, for the ICLs and 
SALs, and for the Eastern churches). It is asked of their superiors , more
over, that they see to the diffusion and application of the documents of the 
Holy See ( c. 592). 

11. The SALs, both of diocesan and pontifical right, are subject in a 
special way to the supreme authority of the Church, and each of their 
members is obligated to the Holy Father as the supreme superior. They are 
also obligated because of the bond of incorporation or, in the case of an 
SAL contemplated in c. 731 § 2, because of the vow of obedience (c. 590). 

12. A last common point about the SALs and the ICLs concerns gov
ernance ( c. 596). All their superiors and assemblies or chapters have pow
ers over their members that are defined by the general law and the 
constitutions. To those powers are applied the provisions of c. 131 (ordi
nary power and delegated power), c. 133 (delegated power), and cc. 137-
144 (general norms that affect those kinds of power) (c. 596 §§ 1 and 3). 

In the clerical SALs of pontifical law the superiors possess, more
over, the ecclesiastical power of governance, in both internal and external 
forum (c. 596 § 2). And the major superiors are ordinaries (c. 134 § 1). The 
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following canons are pertinent in this regard: 5 § 1, 14, 65 § 1, 66, 68, 84, 87 
§ 2 , 107 § 1, 162 , 274 § 2 , 285 § 4, 289 § §  1-2 , 764, 903, 936, 958 § 2 , 1019 § 1, 
1039, 1042 § 3, 1047 § 4, 1052 § 2 , 1053 § 2 , 1189 , 1212, 1223, 1224 § 1, 1265, 
1267 §§  1-2, 1276, 1279 § 1, 1281 § 1, 1283 § 1, 1284 § 2, 6°, 1288, 1301, 1302, 
1304, 1305, 1308 § 2 , 1309, 1310 § §  1 - 3, 1339 §§  2-3 , 1340 § 3, 1341, 1342 , 
1348, 1350, 1355 § 1, 1°, 1356, 1373, 1480 § 2 , 1708, 1717, 1719 , 1722, 1724. 

13. The SALs contemplated by c. 731 § 2 will also have a reference to 
cc. 598-602 , which concern the evangelical counsels of chastity, poverty, 
and obedience, as well as fraternal life. It is not well seen why c. 602 is not 
extended to all the SALs since it is perfectly suited to them. 

14. The provisions pertaining to the SALs and its members pertain 
equally to both sexes ( cf. c. 606), including the reference in c. 739 to the 
common obligations of clerics, unless the context or the nature of the sub
ject requires otherwise 
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§ 1. Domus erigitur et communitas localis constituitur a 
competenti auctoritate societatis, praevio consensu 
Episcopi dioecesani in scriptis dato, qui etiam con
suli debet, cum agitur de eius suppressione. 

§ 2. Consensus ad erigendam domum secumfert ius ha
bendi saltem oratorium, in quo sanctissima Eucha
ristia celebretur et asservetur. 

§ 1. A house is established and a local community is constituted by the 
competent authority of the society, with the prior written consent of 
the diocesan bishop. The bishop must also be consulted when there is 
a question of its suppression. 

§ 2. Consent to establish a house carries with it the right to have at least 
an oratory in which the Blessed Eucharist is celebrated and reserved. 

SOURCES: § 1: cc. 497 § 1, 498, 674, 1501; ES I: 34; AIE 2° 

§ 2: cc. 497 § 2, 1162 § 4 

CROSS REFERENCES: cc. 608-616 

C OMME NTARY 

Jean Bonfils, sma. 

This canon concerns the juridical existence the house of an SAL and 
the constitution of a community. 

The erection of a house is the responsibility of the competent supe
rior, generally the major superior, as indicated by the constitutions. It is a 
question of a written formal decree that must be formulated with cc. 48-58 
in mind. 

One may not proceed to the erection of a house without the prior 
written consent of the diocesan bishop. But it is enough to consult him 
when it is a matter of suppression, with due regard for all the possible re
strictive terms that a written agreement between the diocesan bishop and 
the SAL might contain. 

The consent of the diocesan bishop entails the right to have an ora
tory where the Holy Eucharist may be celebrated and reserved. If it is re
served, a priest must celebrate mass there at least twice a month 
(cf. c. 934), insofar as possible. 

No other norm regarding the erection and suppression of houses of 
religious institutes (cf. cc. 608-616) must be applied here, though when in 
doubt it is always possible to resort to parallel passages ( cf. c. 17), and it is 
appropriate to adhere to the directives established in Mutuae relationes. 
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Regimen societatis a constitutionibus determinatur, ser
vatis, iuxta naturam uniuscuiusque societatis, cann. 617-
633. 

The governance of the society is determined by the constitutions, without 
prejudice, in accordance with the nature of each society, to cann. 617-633. 

SOURCES: c. 675 

CROSS REFERENCES: cc. 617-633 

C O MME NTARY ------

Jean Bonfils, sma. 

This canon refers everything related to the superiors, their councils, 
and chapters (more commonly called assemblies in the SALs) to the legis
lation of the religious institutes. Those references shall take into consider
ation the nature of each society. 

Without repeating everything that was explained in the commentar
ies regarding the general law of the religious institutes, here we compile 
only what is proper to the SALs or resulting from the practice of the 
Roman dicasteries. 

l .  Structures of governance 

When dealing with the structures, it is necessary first to keep three 
points in mind which are also common to the religious institutes. 

a) A power exists proper to the superiors of an SAL, which in the 
past was called "dominative power," and which is distinguished from the 
ecclesiastical power of governance proper to clerics. Canon 596 § 2 bears 
witness to this distinction. In Christus Dominus 35 § 3 "the internal order 
of the institutes" is spoken of, and in Mutuae relationes 13 there is men
tioned a field proper to the competence corresponding to a true autonomy 
that, while it never can become independence, it nevertheless must be 
protected by the local ordinaries ( cf. c. 586 § 2) and the Holy See itself 
( cf. c. 539). This autonomy emerges from the charismatic character of the 
SAL, which is not a functional sociological group, but a gift from God to 
the Church with an eye toward a spiritual mission; an experience of the 
Spirit made by a founder and transmitted to his disciples; the Holy Spirit 
being a Spirit of freedom (cf. 2 Cor 3:17). 
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b) The authority of an SAL is collegial (chapter or assembly) and per
sonal (superiors). Outside the chapters the superior is the one who de
cides, with the advice and consent of the council, according to each case. 
Apropos to consent, according to the official interpretation of c. 12 (see 
commentary) given by the competent pontifical council, the superior does 
not vote. There exists, nevertheless, according to some, a doubt of law re
garding the application of this interpretation to the case of definitories or 
counsels of the majority of ICLs and SALS. 

c) When it is a matter of collegial acts in general, one will always 
profit by making reference to c. 119 regarding collegial votes for elections 
or decisions, although there is always the possibility that the proper law 
has established other procedures, and to cc. 164-183, regarding the condi
tion required for elections and eventual postulations as the need may 
arise. 

2. The general assembly 

Regarding this subject, we think the following: 

a) that the general law legislates only on the general chapter, leaving 
to proper law the determination of what is to be referred to in the other 
kinds of chapters. 

b) that the practice of the Holy See requires there to be more elected 
members of the general assembly than members by law, and that one ses
sion is sufficient unless there are exceptional circumstances which are to 
be submitted to the judgment of the Holy See; 

c) that the number of members is not the only criterion to be taken 
into consideration so that a group inside the SAL can aspire to a certain 
level of representation; significant minorities exist that can merit a special 
position in the chapter; 

d) that it is indispensable to state clearly when the chapter opens 
and when it closes so that the time may be determined during which the 
general superior fully exercises the corresponding power attributed to 
him since during the assembly the superior's competence is limited to or
dinary matters of administration. 

3. Other collegial deliberative organizations 

Some SALs have another collegial deliberative organizations in cer
tain subjects specified by the proper law. This organization is named, in 
the majority of cases, the plenary council, and its members by law are gen
erally the provincial superiors as well as the possible delegates of other 
major superiors, for example, regional or district superiors. 
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4. The superiors and their counsels 

BONFILS 

a) The norms stated in cc. 618 and 619 must be heeded. They stress 
that in an SAL, as in the ICLs, the mission of the superior is eminently spir
itual. Canons 124-128, must also be kept in mind regarding the required 
conditions to place a juridical act. 

b) In none of today's SALs, as far as we know, is the superior general 
elected for life. The superior general names the remaining major superiors 
after consulting the interested parties, or else an assembly elects them 
with the election being confirmed by the superior. 

c) For the general council the Holy See requires a minimum of three 
members besides the general superior. It is well known that a fourth coun
cil member must be added for the expulsion of a member from the society 
(cf. cc. 746 and 699 § 2). Nor is it permitted that a provincial superior be a 
member of a general council since it is not possible to be judge and a party 
at the same time-if it comes to that. 

d) According to the general law of the SALs, the consent of the supe
rior general's council is required in the cases envisioned by cc. 7 43-7 45. 
The consent of the competent major superior must be determined by the 
proper law in the cases envisioned by cc. 638 § 2, 694 §§  1 and 2, 696, 697, 
and 703. Consent of the council is not prescribed for the incorporation of 
a member, but it seems logical to require it. 

5. Rights and duties of superiors 

The rights and duties afforded by the general law can be mentioned 
here. 

a) For all superiors in the SALs: cc. 468 §§ 1 and 9, 618, 619, 626-630 
§§  1, 4, 5, 636 § 6, 638 §§ 2-3, 639, 703, 746 and 778. 

b) For all superiors in clerical SALs: cc. 833,8° , 911 § 1, 957, and 1179. 

c) For all the superiors in the clerical SALs of pontifical right 
(cf. cc. 732 and 596 § 2): cc. 969 § 2, 974 § 4, 1196, 1203, 1245, and 1319. 

d) For all major superiors in SALs: cc. 443 § 3, 597, 625 § 3, 628 § 1, 
642, 645 § 4, 694 § 2, 695 § 2, 697, 708, 733 § 1. 

e) For all major superiors in clerical SALs of pontifical right (see 
commentary on c. 732: no. 12). 

f) For the superior general of an SAL: cc. 592 §§ 1-2, 622, 625 § 1, 628 
§ 1, 631 § 1, 636 § 1, 698, 700, 743, 1405 § 3, 2°, 1427 § 2, 1438 § 3. 
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6. Some special cases of superior generals 

There are two societies, one masculine and the other feminine, 
which present original cases regarding the situation of the superior gen
eral. 

a) The Confederation of the Oratory of St. Philip Neri has no supe
rior general, and the last "general congress" (general assembly) of the 
Confederation, held in 1988, left that condition in place, thus harkening 
back to the oldest tradition of the Oratory. This SAL is a confederation of 
congregations, that is, of autonomous communities, each one having a su
perior with the rank and status of major superior. The "general congress" 
elects a delegate of the Apostolic See whose election must be confirmed 
by the Holy See and whose essential and only role is to be a permanent ca
nonical visitator. 

b) The Company of the Daughters of Charity of St. Vincent de Paul, 
already having a superior general elected by the chapter, is under the au
thority of the superior general of the Congregation of the Mission, and 
over it, pursuant to the constitutions (3, 27), is "the double power, both 
dominative and jurisdictional, recognized by the Church and by the consti
tutions." The Daughters of Charity take vows of obedience to the superior 
general in everything regarding the vows of the Company and in every
thing within the competence of the superior. The superior general names a 
permanent representative to the Company, called the director general. At 
the provincial level an identical structure exists in which a provincial di
rector, named by the superior general, assists the provincial visitator. 

Regarding those two particular cases, the Holy See has taken into 
consideration the secular tradition to which they appeal. It is hardly prob
able, nevertheless, that the Holy See would accept those two kinds of ex
ceptions to the general law in the case of a new foundation. 

7. The parts of an SAL 

An SAL can be divided, according to the case, into provinces, sub
provinces, districts, districts in formation, regions, zones, etc. The kinds 
of subdivisions are numerous, and it is almost impossible to use a com
mon language among the SALs in this regard because not only are the 
names diverse, but also even when they coincide, the reality that they de
scribe is not always identical. Therefore, it is necessary that the constitu
tions exactly define the reality that they are talking about. 

What number of houses or members is required to constitute a part 
within an SAL? To respond to this question we can look by analogy to 
cc. 115 and 610 § 2. 
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It is for the constitutions to indicate the competent authorities who 
can divide the SAL into parts: the superior general with the consent of the 
council, the plenary council, the general assembly, etc. 

The superior of each of the divisions should be assisted by a council 
( cf. c. 627 § 1) whose members will be designated pursuant to the proce
dure established by the proper law. It goes without saying that in no case 
will a community or group of communities be left without a superior. Can
ons 617-630, to which c. 734 refers, leave no doubt about this point. 

We might add that the respect for the scope of each of the different 
authorities of governance does not allow for a superior of a subdivision to 
participate as a councilor in the governance of the division upon which 
the subdivision depends. For example, a provincial superior will not be a 
general councilor at the same time. Likewise, if one region depends on a 
province, the regional superior will not be a provincial councilor at the 
same time. 
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§ 1. Sodalium admissio, probatio, incorporatio et institu
tio determinantur iure proprio cuiusque societatis. 

§ 2. Ad admissionem in societatem quod attinet, serven
tur condiciones in cann. 642-645 statutae. 

§ 3 Ius proprium determinare debet rationem probatio
nis et institutionis fini et indoli societatis accommo
da tam, praesertim do ctrinalem,  spiritualem et 
apostolicam, ita ut sodales vocationem divinam 
agnoscentes ad missionem et vitam societatis apte 
praeparentur. 

§ 1. The admission, probation, incorporation and formation of members 
are determined by each society's own law. 

§ 2. For admission into the society, the conditions prescribed in 
cann. 642-645 are to be observed. 

§ 3. The society's own law must determine a programme of doctrinal, 
spiritual and apostolic probation and formation that is adapted to the 
purpose and character of the society. In this way members can recog
nise their divine vocation and be suitably prepared for the mission 
and way of life they have chosen. 

SOURCES: § 1: c. 677; SCR Deel., 30 dee. 1922 (AAS 15 [1923] 156-158) 
§ 3: SS III, IV; PC 18; RC 1, 2, 5; ES I: 33-36; RFIS III; MR 31, 
32 

CROSS REFERENCES: cc. 641-661 

COMME NTARY 

Jean Borifils, sma. 

The present canon concerns all the SALs, masculine and feminine, in 
contrast to the subsequent canon, which only affects the clerical SALs. 

1. Admission 

The conditions for admission of a candidate for incorporation into 
an SAL are set by the general law of the ICLs and the religious institutes, 
pursuant to cc. 732 and 735 § 2. The proper law can add other conditions 
while keeping in mind the specific purposes of each SAL, as can be the 
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case, for example, of the specifically missionary SALs or of those that are 
dedicated principally to the formation of future priests. 

2. Probationary period 

We call the first stage of formation in preparation for incorporation 
into an SAL the probationary period. It is for the proper law to give the 
norms regarding this stage. At the present time, adopted modalities are 
varied. Sometimes simply a period of formation is prescribed; in other cir
cumstances there is a "spiritual year" of nine months, or a probationary 
period of twelve months followed by a second probation of two years; fi
nally, sometimes four years of communal living are required wherein ap
proximately one year is devoted to a more intense spiritual formation. 

In general, the goal of the probationary period is to deepen the candi
date's union with the person of Jesus Christ and to experience life ac
cording to the Gospel in the heart of the SAL community. Also, it tends 
theoretically and practically to initiate the candidate into the life of the 
SAL through the study of its history, its principal apostolic orientations; 
and its living tradition, participating in its fraternal common life which re
flects the spirit of the society. According to whether the probationary pe
riod is at the beginning or during the course of initial formation, its 
content is adapted to the person's cultural and spiritual level, according to 
the needs of the candidate. If that period lasts several years, for candi
dates for the presbyter ministry, this can be combined with ecclesiastical 
studies. In any case, two requirements must be maintained. In the f irst 
place, the probationary period will not be reduced to a period of catechu
menate. For this reason a candidate will not be able to be admitted to the 
probationary period who lacks what is needed ( desired) concerning a fun
damental catechesis and the Christian life, such as that which a baptized 
person would normally have. These matters should be resolved during a 
period prior to admission to the probationary period. 

Secondly, the probationary period is not only a time of study. There 
seems to be no indication that one must include in it an intensive program 
of courses or meetings. To the contrary, it is a period in which the candi
date is to deepen the reasons for being, living, and committing to the di
rection of an experienced vocation director, in a balanced and peaceful 
community with a formation that is well-ordered. 

3. Incorporation or association of members 

Canons 735 and 737 speak of incorporation. An SAL might pref er the 
term association while another might distinguish the incorporation of a 
cleric, incardinated in the society, from the association of another clerical 
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member who is perpetually associated with the society but incardinated in 
a diocese. 

Some SALs have one or several temporary incorporations prior to 
definitive incorporation. Others do not envision anything other than a de
finitive incorporation after a long probationary period. 

a) There are various methods of incorporation. Some SALs-espe
cially those dependent on the Congregation for the Evangelization of Peo
ples-have preserved the oath that they had bef ore the conciliar 
aggionamento, though reformulated in terms inspired by the Decree Ad 
gentes. Other SALs reserve the oath for members incardinated in the soci
ety. The other members incardinated in a diocese are referred to, then, as 
associates in the society. According to whether that oath is perpetual or 
temporary its purpose can vary, not only regarding its duration, which is 
evident, but also regarding the obligations involved and rights conferred. 
If these SALs desire to maintain their spiritual dimension, as it suits the 
states of life in the Church that propose to favor the sanctity of their mem
bers, the formula of oath cannot be secularized in terms of enlistment or 
contracting, and even less so in terms of a mere employment contract. The 
oath is an act of religious virtue and, therefore, an act of adoration in
spired by the virtues of faith, hope, and charity. And this should be mani
fest in the way it is referred to and in the way its obligations are fulfilled 
by those who have taken the oath. 

b) In the SALs affected by c. 731 § 2, the bond through which the 
members assume the evangelical counsel does not cause incorporation 
into the society. If such bond consists of a vow, it is a private vow within 
the meaning of c. 1192 § 1 as in the case of the Daughters of Charity of St. 
Vincent de Paul. Thus it is out of place to speak of profession or consider
ation of the bond as being sacred (see commentary on c. 731). The Lazar
ists, who also assume the three evangelical counsels, are incorporated 
into the Congregation of the Mission by permission to take vows granted 
by the major superior, not by the taking of the vows themselves. Among 
the Pallottines, a candidate is incorporated by his making the promises of 
chastity, poverty, and obedience, and of a communal life to the society re
garding goods and in a spirit of service in the charity of Christ. 

To preserve in an SAL the specificity that is proper to it, and with a 
view towards possible constitutional reform and, a fortiori, the establish
ment of new foundations, the following is desirable: 

- that the vocabulary of "consecration" not be used-unless it is 
believed that it should be preserved-but used sparingly and always spec
ifying that it does not refer to the canonical state of consecrated life; 

- that the private character of the bonds by which the evangelical 
counsels are assumed be signified in the act and expression of incorpora
tion; 
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- that if it is clearly indicated that the apostolic purpose of the soci
ety is above all the motivation for incorporation be; and 

- that the assumption of the evangelical counsels be disassociated 
from the act of incorporation as such by choosing other possible methods 
of incorporation. 

c) For all the rest of the SALs, the expressions of incorporation vary 
from a mere promise to remain in the society and to obey its constitutions, 
to the simple inscribing of one's name in the register of persons without 
any liturgical or even religious rite accompanying it. 

d) But up to now we have only spoken about the incorporation of 
members of full right. To this have to be added two references: 

- Various SALs have clerical associates or lay associates, married 
and single, who participate individually or as a couple at least for a while 
in the apostolic work of the society. It seems better to settle for talking 
about associates or affiliates rather than about associated members since 
the title of member is appropriately reserved for members of full right. 
The juridical situation of these associates or affiliates is established by an 
agreement between each of them and the society. The SALs have model 
agreements for those purposes. Those associates can possibly share some 
of the rights and obligations of the members of full right, but for canonical 
and even theological reasons they cannot, in any case or to any extent, 
enjoy active and passive voice, for the commitments they make are not of 
the same juridical or spiritual nature-besides, active and passive voice is 
afforded only to persons who are intimately and stably established in the 
society. 

- Responding to the norms of c. 298, fraternities or associations of 
single and married laymen also exist, which, pursuant to c. 303, are more 
or less closely linked to an SAL. They are governed by the norms regard
ing the associations of the faithful. 

The more delicate point here is to determine in the statutes the de
gree of autonomy that these associations have with respect to the SAL. In 
fact, the range of these degrees is broad: it goes from a close dependence 
where the president of the association is the same superior general of the 
society, to autonomy of governance where the association has a president, 
assisted by a council, named by the superior general of the SAL or else 
elected by the association's collegial authority established by the statutes. 
Whatever the tenor of the specific norms that govern the relationship be
tween the society and the association of laymen-pursuant to the statutes 
approved by the superior general, or if not by the Apostolic See-it is nec
essary to have in mind the spirit of c. 305 and to acknowledge the general 
superior of the society or some other major superior, according to the 
case, as the real interpreter of the statutes that have been approved. It is 
likewise his responsibility to judge the conformity of the life and activities 
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of the members of the association to the charism of the society and conse
quently to take action if the association deviates from that conformity. 

e) Today the Holy See admits as members of full right only persons 
of the same sex-and there is no exception even for celibates. The historic 
examples of mixed communities have not offered proof supporting the vi
ability of this kind of community. 

4. Formation of the members 

Each SAL must include in its proper law a plan for formation and a 
program of study ( cf. c. 753 § 3). For each of the stages of formation, while 
keeping their own character in mind, the SALs will benefit from being 
guided by the Instruction. Potissimum institutioni, which contains di
rectives for formation in the religious institutes: 1 

- for the beginning of the preparatory period Potissimum institu
tioni 42- 44; 

- for the probationary period itself cc. 646-653 and Potissimum 
institutioni 45-53; 

- for the temporary incorporation period, if any, and for the stage 
preceding single and definitive incorporation, if there is no temporary in
corporation cc. 659, 660, and Potissimum institutioni 58-65; 

- for the continuing formation of those definitively incorporated 
c. 661 and Potissimum institutioni 66-71. 

The SALsS whose members are destined to be sent on mission to a 
culture foreign to their own will include in the plan for formation ch. IV of 
Ad gentes, and they will conform to the practical guidance that it offers. 
They will add to that the study of Apostolic Exhortation Evangelii nunti
andi, Encyclical Redemptoris Missio, and the most important documents 
of the Pontifical Councils for the Unity of Christians, for Justice and 
Peace, for Dialogue among Religions, for Dialogue with Non-believers, 
and for Culture. To conclude this explanation of the part of c. 735 that con
cerns formation, it is important to add that even when formation is devel
oped in the setting of the inter-institutional center for formation, each 
major superior retains the inalienable responsibility for the formation of 
the members of his or her society. That formation, and more precisely, 
that inter-institutional teaching, must always be imparted with reference 
to the values proper to the founding charism of that society. 

1. AAS (1990), pp. 470-532. 
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§ 1.  In societatibus clericalibus clerici ipsi societati in
cardinantur, nisi aliter ferant constitutiones. 

§ 2. In iis quae ad rationem studiorum et ad ordines sus
cipiendos pertinent, serventur normae clericorum 
saecularium, firma tamen § 1 .  

§ 1. In clerical societies, the clerics are incardinated into the society un
less the constitutions determine otherwise. 

§ 2. The norms concerning the secular clergy apply to the programme of 
studies and reception of Orders, without prejudice to § 1. 

SOURCES: § 1: cc. 115, 585; SCPF Ind., 12 iun. 1923; SCPF Resp., 30 
maii 1932; SCCouncil Resol., 15 iul. 1933 (AAS 26 [1934] 
234-236); CodCom Resp., 24 iul. 1946 
§ 2: cc. 587-591, 678; SS IV; SCong 40-46, 50; OT, ES II: 34, 
35; RFIS 2 

CROSS REFERENCES: cc. 242-258, 1024-1054 

COMME NTARY ------

Jean Bonfils, sma. 

This canon contemplates only the clerical SALs and considers two 
aspects that affect them. 

l .  Incardination 

Normally clerical members are incardinated in the society. Only 
major superiors of the SALs of pontifical right, however, can issue dimis
sorials for the reception of the diaconate or presbyterate (cf. c. 1019 § 1). 
The relations between a cleric in an SAL who is incardinated in a diocese 
and the diocesan bishop are defined both in the constitutions of the SAL 
and in particular agreements (cf. c. 738 § 3). The law does not recognize 
the notion of double incardination and it is improper to use the term. In re
ality, a cleric is incorporated ( or associated, according to the vocabulary 
employed in this case) into the SAL and eventually incardinated at the 
same time in the diocese. 
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2. Formation 

Besides the program of formation spoken of in c. 735 (see commen
tary), and in harmony with that canon, while keeping in mind the rightful 
autonomy of each SAL (cf. c. 586), the program of studies for diocesan 
priests, as well as the norms relative to their ordination, also pertain to the 
clerics of the SALs without forgetting § 1 of the present canon. The pro
gram of studies rests on the rationale fundamentalis institution is sacer
dotal is and cc. 242-258, as well as on the norms established by the 
Conferences of Bishops of the countries to which members of the SAL are 
sent. 

Nor should be omitted consideration of the requirements of the or
dained themselves and of ordination, before, during, and after its celebra
tion (cf. cc. 1024-1054). 
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Incorporatio secumf ert ex parte sodalium obligationes et 
iura in constitutionibus definita, ex parte autem societa
tis, curam sodales ad finem propriae vocationis perdu
cendi, iuxta constitutiones. 

For the members, incorporation carries with it the rights and obligations 
defined in the constitutions. On the part of the society, it implies a respon
sibility to lead the members towards the purpose of their vocation in ac
cordance with the constitutions. 

SOURCES: 

CROSS REFERENCES: cc. 662-672, 739 

COMME NTARY -------

Jean Bonfils, sma. 

This cannons deal with the rights and duties derived from definitive 
incorporation. Those derived from temporary incorporation can be identi
cal or else more restricted, pursuant to the proper law. 

1 .  On the part of the person incorporated 

The incorporated person is committed to remain forever or for a cer
tain time in the society, according to the case. Its constitutions and laws 
must be observed and the life-style they suggest must be followed. Its su
periors must be obeyed and the tasks assigned must be carried out. 

If he assumes the evangelical counsels, he is obliged to practice 
them as stated in the constitutions. Even if the three evangelical counsels 
are not expressly assumed, all the members of the SALs are obliged to ob
serve celibacy and, consequently, to observe perfect chastity pursuant to 
c. 735 § 2, which refers to 643 § 1,2° (regarding conditions of validity for 
admission to the novitiate), and pursuant to c. 739, which refers to c. 277 
(regarding the obligation for clerics "to observe perfect and perpetual con
tinence for the sake of the kingdom of heaven"). The Code presents this as 
an obligation, but one must not forget that it is above all a gift of grace. 
Therefore, it must be confirmed in the period of formation, on the one 
hand, that the candidate has really received this gift of grace and, on the 
other hand, that he or she fulfills all the required conditions to embrace 
and nurture it. 
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Regarding the SALs contemplated in c. 731 § 2, its members do not 
fall under the prescription of c. 1088, which refers to the diriment impedi
ment of marriage since the vow (if there is one) is not a public and perpet
ual vow of chastity taken in a religious institute. 

A reference here to the situation of bishops who are members of an 
SAL cannot be omitted. Pursuant to c. 17, it seems that the canonical dis
positions relative to religious bishops can be applied to member bishops 
( cf. cc 705-707). Nevertheless, since this is not a matter of religious bish
ops in the strict sense of the phrase, it does not seem possible to conclude 
that they would be deprived of active and passive voice in their society, 
contrary to the response of the CPI of May 17, 1986, given in reference to 
religious bishops.1 

2. On the part of the society of apostolic life 

The society is committed, in the person of its superiors and mem
bers, to promote and maintain the fidelity of each member. To that end, 
the society shall furnish to all its members the means indicated by the con
stitutions to reach the apostolic aim of the society. Prominent among 
these means are fraternal communal living and all the ascetic, spiritual, 
and material means that tends toward perfection in charity. This shall be 
accomplished according to the greater or lesser extent that financial au
tonomy is left to each member as stated in the constitutions. In effect, and 
without prejudice to the requirements of evangelical poverty and to a cer
tain share of communal goods, the proper law adopts the necessary regu
lations so that, even in a system of relative economic autonomy, each 
member has sufficient means to pay for purely personal needs. 

1. AAS 78 (1986), p. 1323. 
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§ 1. Sodales omnes subsunt propriis Moderatoribus ad 
normam constitutionum in iis quae vitam internam 
et disciplinam societatis respiciunt. 

§ 2.  Subsunt quoque Episcopo dioecesano in iis quae cul
tum publicum, curam animarum aliaque apostolatus 
opera respiciunt, attentis cann. 679-683. 

§ 3. Relationes sodalis dioecesi incardinati cum Episcopo 
proprio constitutionibus vel particularibus conven
tionibus definiuntur. 

§ 1. All members are subject to their own Moderators in matters concern
ing the internal life and discipline of the society, in accordance with 
the constitutions. 

§ 2. They are also subject to the diocesan bishop in matters concerning 
public worship, the care of souls and other works of the apostolate, 
with due regard to cann. 679-683. 

§ 3. The relationship between a member who is incardinated in a diocese 
and his proper bishop is to be defined in the constitutions or in par
ticular agreements. 

SOURCES: § 1: CD 35: 2; PC 14; MR 28, 33-35, 46, 52 
§ 2: cc. 344, 500 §§  1 et 2, 512 § 2,2°, 608 § 1, 618 § 2, 619; MG: 
570-571; LG 45; CD 34, 35: 1, 3, 4; PC 6; ES I: 23 § 1, 24, 25 
§ 1, 26, 29, 35-36 

CROSS REFERENCES: cc. 443, 463 § 1, 9°, 498, 512, 520, 523, 538, 547, 
552, 556, 673-683, 776, 778, 1742 

COMME NTARY ------

Jean Bonfils, sma. 

This canon deals with the relations of a member of an SAL with supe
riors and with the diocesan bishop. 

l. With their superiors 

The extent of the superiors' authority regarding the members of the 
society and the scope of their obedience to the superiors with respect to 
discipline and internal life are described in the constitutions and the other 
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norms of the society. Both authority and obedience must be viewed in the 
context of the "just autonomy" ( c. 586) of the SAL, which belongs to the 
local ordinaries to safeguard and protect. Thus in principle, a member 
should have no conflict between the obedience owed to his superior and 
that which corresponds to the diocesan bishop. 

2. With the diocesan bishop 

a) Before any other consideration in this regard, it is necessary to go 
back to cc. 102 and 103 for what is referred to as the domicile and quasi
domicile of the members of the SAL. It is a prerequisite to determine who 
the diocesan bishop is. 

b) Regarding relations with the diocesan bishop, recourse must be 
had to cc. 679-683. Here, we will call attention to only two points. First is 
the necessity of a written agreement between the diocesan bishop and the 
competent superior of the society every time this bishop assigns a task to 
the society or when some of the members of the society are placed at the 
disposal of the bishop. Second is the opportunity to specify, whether in a 
specific agreement or generally in the constitutions, the kind of relation 
that has to be maintained between a member of an SAL who is incardi
nated in a diocese and the bishop of that diocese. Unless that incardina
tion is to be purely fictitious or ideological, it should be expected at least 
to entail a minimum economic cost for the diocese in which the member 
of the SAL is incardinated. 

c) If this agreement establishing relations with the diocesan bishop 
is extended to one or several particular churches, it is necessary to add 
the following: 

- canons 520, 523, 538, 547, 552, 556, 776, 778 and 1742 apply to 
members of an SAL who are named parish priests; 

- the major superiors of the SALs that have their headquarters in 
the territory of a diocese must be called by consultative vote to the partic
ular council, their number to be fixed by the Conference of Bishops or by 
the bishops of the province ( c. 443); 

- any SAL superiors who have a house in the diocese must be 
called as members of the diocesan synod and they are obliged to partici
pate in it. Their number and the method of designating it are fixed by the 
diocesan bishop (c. 463 § 1,9°); the member priests of an SAL who reside 
in and perform their mission for the good of the diocese have active and 
passive vote in the presbyteral council ( c. 498). The same could be said of 
the pastoral council pursuant to c. 512, though the SALs are not expressly 
mentioned there. 
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Sodales, praeter obligationes quibus, uti sodales, obnoxii 
sunt secundum constitutiones, communibus obligationi
bus clericorum adstringuntur, nisi ex natura rei vel ex 
contextu sermonis aliud constet. 

Apart from the obligations which derive from their constitutions, mem
bers are bound by the common obligations of clerics, unless the nature of 
things or the context establishes otherwise. 

SOURCES: c. 679 § 1 

CROSS REFERENCES: cc. 273- 289 

COMME NTARY - - - - - -

Jean Bonfils, sma. 

1. Here, the Code refers to the obligations of clerics ( cc. 273-289) 
and to the obligations imposed upon the members of the SALs by the con
stitutions. This reference affects all the members of full right, including 
lay members, men (brothers) and women. It is appropriate, however, to 
ask oneself how well-founded this reference is since more than half of the 
SALs are clerical. 

The fact is that an SAL has a public character in the Church and the 
world. The SAL has its own place in the world through its houses, commu
nities, and the life-style of its members. When it is said of a priest member 
of an SAL that he belongs to the secular clergy, this attribute cannot mean 
the total immersion in the structures of the world, for to sanctify the 
world ab intus is the purpose of the secular institutes (c. 710) and not of 
the SALs. No doubt a missionary presence in a place or environment that 
becomes particularly secularized or impenetrable-if not hostile-upon 
the announcement of the Gospel, will justify a certain discretion regarding 
the visibility of that presence. And more than half of the masculine SALs 
are exclusively missionary. This matter, however, will correspond more to 
the conditions under which the mission is carried out than to the nature of 
the SALs, which are unquestionably visible by nature. 

The reference to the obligations of the clerics is also explained by 
the essentially apostolic purpose of an SAL. Its members are sent forth for 
the proclamation and establishment of the Kingdom and of the Church 
which is its "seed and beginning" (LG 5). That Kingdom is not of this 
world, though it might be constructed with this world. It comes from most 
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high and most far away. Therefore, it is appropriate that the member of an 
SAL manifest behaviorally that "the form of this world is passing away" 
(1 Cor 7:29-31). This is better understood when the mission and life-style 
of the members of the SAL are different from those of laymen. 

Most of those obligations, it must be said, are already in the proper 
law of each society in one way or another. Some, evidently, only concern 
diocesan priests (for example, the norms of cc. 278 §§ 1-2, 280-281, 282 
§ 2, 283) and should not remain here. It is important not to forget the final 
clause of the canon: "unless the nature of things or the context establishes 
otherwise." 

2. We will list here the obligations that concern SAL members: 

a) respect and obedience to the Pope and to their own ordinary 
(c. 273); 

b) acceptance and faithful performance of the functions entrusted to 
them by the ordinary (c. 274 § 2); 

c) unity among the members of the SAL in community, prayer, and 
cooperation according to the norms of the society (c. 275 § 1); 

d) acknowledging and supporting the function of the lay faithful 
(c. 275 § 2); 

e) striving for sanctity through the faithful and tireless fulfillment of 
the apostolic ministry; through a spiritual life nourished by the Scriptures 
and the Most Holy Eucharist; through the Liturgy of the Hours celebrated 
according to the general law and constitutions (cf. c. 1174 § 1); through 
spiritual retreats as provided for in the constitutions; through mental 
prayer, frequent reception of the sacrament of Reconciliation, particular 
worship of the Virgin Mary, and through the other means of sanctification 
that form a part of the spiritual heritage of the Church ( c. 276); 

f} observance of celibacy in perpetual and perfect continence for the 
sake of the Kingdom of Heaven and all the necessary means for maintain
ing that commitment such as due care in relationships, etc. ( c. 277); 

g) abstention from founding associations whose aim or work is in
compatible with the nature or aim of an SAL ( c. 278 § 3); 

h) continuing sacred studies conforming to a solid doctrine as well 
as studying other sciences having a pastoral bearing ( c. 279); 

i) observance of community of life according to the constitutions 
( c. 280 and especially c. 7 40); 

j) cultivation of a simple style of life far from all that might have an 
air of vanity (c. 282 § 1); 
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k) wearing a habit in conformity with the norms of the SAL ( c. 284); 

1) observance of the prohibition of activities incompatible with the 
nature and aim of an SAL: the participation in the exercise of civil power, 
management of goods belonging to laity, taking secular employment en
tailing the obligation of rendering accounts, doing business for oneself or 
through intermediaries, or taking an active part in political parties or in 
the management of labor unions, etc. ( cc. 285-287); 

m) not volunteering for military service (c. 289 § 1). 
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Sodales habitare debent in domo vel in communitate legi
time constituta et servare vitam communem, ad normam 
iuris proprii, quo quidem etiam absentiae a domo vel 
communitate reguntur. 

Members must live in a lawfully constituted house or community and ob
serve a common life, in accordance with their own law. This same law also 
governs their absence from the house or community. 

SOURCES: c. 673 § 1; CodCom Resp. VI, 2-3 iun. 1918 (AAS 10 [1918] 
34 7); CAd 15; PC 15; ES II: 25-29 

CROSS REFERENCES: c. 665 

C OMME NTARY 

Jean Bonfils, sma. 

This canon requires SAL members to live in a lawfully constituted 
house or community and to observe a common life. Left to the proper law 
are the conditions which that life must entail and under which absences 
may be permitted. 

We emphasize above all the distinction that the canon makes be
tween a lawfully constituted house and community, as stated in c. 733 § 1. 
Such a distinction is explained by the fact that a lawfully erected commu
nity of an SAL can live in a different place from the place where a house is 
erected, for example, in a diocesan seminary or in a parish of a diocese. 
Furthermore, a member of an SAL, who must necessarily belong to a com
munity, may not live habitually in a place that is apart from the remaining 
members of the community. 

Here we will summarize the essential legislation relevant to a frater
nal common life: 

1. Fraternal common life is a constitutive element of the SALs 
(cf. c. 731), which cannot be considered a juridical entity unless it has at 
least three persons ( c. 115 § 2). 

2. A house is erected and a community established by the authority 
of the SAL ( cf. C. 733 § 1 ). 

3. The members must live in a lawfully constituted house or commu
nity and lead a common life in accordance with the proper law (c. 740). 
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4. The proper law, for apostolic reasons, which are the most impor
tant ones to keep in mind, envisions different kinds of situations in prac
tice: 

a) life under the same roof in a homogeneous community in a house 
of the society; 

b) one member or several members living in a mission or parish of a 
diocese, in a non-homogeneous community, that is, with secular clerical 
members or with members from other institutes or societies. In this case, 
the member or members of the same society depend on a superior who 
visits them regularly. Even for single members, they still belong to a com
munity even though not living there habitually. This situation, which can 
be justified by reasons of apostolate, is considered exceptional by the 
SALs that allow it. Generally, the proper law declares that common life is 
each member's right; 

c) absence from the community because of the member's ill health or 
that of a parent, or else for reasons of family responsibilities, studies, or of 
formation in general. In those cases it is for the competent superior to es
tablish appropriate means for the interested party to preserve ties to the so
ciety. In any case, the member maintains all the obligations that flow from 
the bond of incorporation except that of living in a house of the society. 

Lastly, it is important to note that this canon does not refer to a mem
ber who is living outside the society because of an indult, a situation con
templated by c. 7 45. 
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§ 1 .  Societates et, nisi aliter ferant constitutiones, 
earum partes et domus, personae sunt iuridicae et, 
qua tales, capaces bona temporalia acquirendi, pos
sidendi, administrandi et alienandi, ad normam 
praescriptorum Libri V De bonis Ecclesiae tempora
libus, cann. 636, 638 et 639, necnon iuris proprii. 

§ 2. Sodales capaces quoque sunt, ad normam iuris pro
prii, bona temporalia acquirendi, possidendi, admi
nistrandi de iisque disponendi, sed quidquid ipsis 
intuitu societatis obveniat, societati acquiritur. 

§ 1. Societies and, unless the constitutions provide otherwise, their con
stituent parts and their houses are juridical persons. As such, they are 
capable of acquiring, possessing, administering and alienating tempo
ral goods in accordance with the provisions of book V on 'The tempo
ral Goods of the Church', of cann. 636, 638 and 639, and of their own 
law. 

§ 2. Members are also capable, in accordance with their own law, of ac
quiring, possessing, administering and disposing of temporal goods, 
but whatever comes to them in consideration of the society is ac
quired for the society. 

SOURCES: § 1: c. 676 §§ 1 et 2 
§ 2: cc. 580 § §  1 et 2, 594 § 2, 676 § 3; PC 13 

CROSS REFERENCES: § 1: cc. 634-640, 1254-1310 
§ 2: C. 668 

COMME NTARY 

Jean Borifils, sma. 

1. Regarding § 1 of this canon, see commentaries on cc. 636, 638, 639 
and 1254-1310. Nevertheless, in the case of missionary societies, one must 
distinguish carefully the society's own goods from those of the mission 
(sui iruis, apostolic prefecture or vicariate) which the former had, at 
some point, entrusted to the latter within the juridical context of ius com
missionis. 
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By way of example, a missionary SAL defines its own goods as fol
lows: 

a) moveable and immovable property acquired and possessed by one 
of the juridical persons of the society; 

b) moveable and immovable property acquired by one of the mem
bers of the society because of a job or project undertaken by the society; 

c) the wages, pensions, or other compensation resulting from the 
jobs to which the society has assigned its members or associates, or from 
jobs which the members or associates have contracted with or without 
the agreement of the society; it being understood, however, that this is 
without prejudice to the rights of all members to possess or manage their 
own patrimony and everything received intuitu personae; 

d) the offerings for Mass, i.e., the funds which proceed from offer
ings already turned in. 

Nevertheless, the provincial assemblies and the generalate have the 
right, regarding personnel that depend on them, to leave the free disposi
tion of those funds or a part of them to the members to whom they pertain. 

2. Regarding § 2 of this canon, that is, when dealing with a person's 
goods, reference must be made to c. 282, which recommends to clerics, 
and therefore to the members of the SALs (clerics or not), the search for a 
simplicity of life, far from all that might have an air of vanity. The norms of 
proper law about the economic capacity of the members vary from one so
ciety to another. They range from a quasi-assimilation of the practice of 
the religious institutes to the broadest autonomy for each member, not 
only regarding personal property but also for the goods that could be con
sidered as lawfully belonging to the society, as, for example, the offerings 
made at Mass. 

It seems useful for the proper law to carefully delimit the meaning 
that has to be given to the expression . By analogy, we state here the inter
pretation that a general superior of an exclusively missionary SAL gave at 
the beginning of the twentieth century: "They [ those words] mean that all 
that we received and indeed that which we would not have received were 
we not missionaries, must be handed in to the common estate even when 
the donor pref erred it to be a personal gift ... Only parents and childhood 
friends (the friends they had before being missionaries) can be supposed 
not to give 'on the occasion of the missions'. In effect ... , any other person 
who makes a gift to a missionary, even a gift meant to be personal, does it 
because he is more or less influenced by the esteem felt for the missionar
ies, even though the principal and determining cause of the act of generos-
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ity might be an interest that he can personally have toward one of them to 
whom he has had occasion to meet."1 

We have here the strictest interpretation of the expression intuitu 
missionis, which we have applied by analogy to the expression intuitu 
societatis. This interpretation can be accepted if the society, for its part, 
entirely provides for the essential material necessities of its members: 
subsistence, opportunities for work, leisure, and cultural expenses in gen
eral. And, in any case, each one must decide these questions while keeping 
in mind the requirements of apostolic poverty. 

1. MONS. PAUL PELLET, in L'Ecole Apostolique, 2nd ed. (Lyon 1923), p. 459. 
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Egressus et dimissio sodalis nondum definitive incorpo
rati reguntur constitutionibus cuiusque societatis. 

The departure and dismissal of a member who is not definitively incorpo
rated are governed by the constitutions of each society. 

SOURCES: CAd 14 

CROSS REFERENCES: cc. 688-690, 694-704 

COMME NTARY ------

Jean Bonfils, sma. 

The process of departure and dismissal of a temporarily incorpo
rated member depends on the proper law of each SAL. 

For departure, the proper law can provide that the superior general, 
with the consent of the consent of the council, may grant an indult of de
parture from the society. Inspiration may be drawn from c. 688 § 2 or else 
another procedure can be devised. For dismissal, reference can be made 
to C. 696 § 2. 

If there is to be dispensation from private vows taken in the society 
(cf. c. 731 § 2), c. 1196 should be kept in mind unless the proper law pro
vides otherwise. 
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Indultum discedendi a societate, cessantibus iuribus et 
obligationibus ex incorporatione promanantibus, firmo 
praescripto can. 693, sodalis definitive incorporatus a su
premo Moderatore cum consensu eius consilii obtinere 
potest, nisi id iuxta constitutiones Sanctae Sedi reserve
tur. 

A member who is definitively incorporated can obtain an indult to leave 
the society from the supreme Moderator with the consent of his or her 
council, unless the constitutions reserve this to the Holy See. This means 
that the rights and obligations deriving from definitive incorporation 
cease, without prejudice to can. 693. 

SOURCES: cc. 638, 640 § I, 641; SCCouncil Resol., 15 iul. 1933 (AAS 26 
[1934] 234-236); CodCom Resp. 2, 27 iul. 1942 (AAS 34 
[1942] 241) 

CROSS REFERENCES: c. 693 

COMME NTARY 

Jean Borifils, sma. 

This canon only affects definitively incorporated members. For the 
rest of its content, see commentary on c. 693. 
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§ 1. Supremo quoque Moderatori cum consensu sui con
silii pariter reservatur licentiam concedere sodali 
definitive incorporato ad aliam societatem vitae 
apostolicae transeundi, suspensis interim iuribus et 
obligationibus propriae societatis, firmo tamen iure 
redeundi ante definitivam incorporationem in novam 
societatem. 

§ 2. Ut transitus fiat ad institutum vitae consecratae vel 
ex eo ad societatem vitae apostolicae, licentia requi
ritur Sanctae Sedis, cuius mandatis standum est. 

§ 1. Permission for a member who is definitively incorporated to transfer 
to another society of apostolic life is likewise reserved to the su
preme Moderator with the consent of his or her council. The rights 
and obligations of the member's own society are suspended for the 
time being, but the member has the right to return to it before defini
tive incorporation into the new society. 

§ 2. To transfer to an institute of consecrated life or from such an institute 
to a society of apostolic life, the permission of the Holy See is re
quired, and its instructions are to be followed. 

SOURCES: c. 681 

CROSS REFERENCES: cc. 684 § 5, 730 

C O MME NTARY ------

Jean Bonfils, sma. 

This canon is sufficiently clear by itself and requires no other com
mentary than to show a certain surprise at the last clause, since it is obvi
ous that following the mandates of the Holy See is necessary. 
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Supremus Moderator cum consensu sui consilii sodali de
finitive incorporato concedere potest indultum vivendi 
extra societatem, non tamen ultra triennium, suspensis 
iuribus et obligationibus quae cum ipsius nova condi
cione componi non possunt; permanet tamen sub cura 
Moderatorum. Si agitur de clerico, requiritur praeterea 
consensus Ordinarii loci in quo commorari debet, sub 
cuius cura et dependentia etiam manet. 

The supreme Moderator, with the consent of his or her council, can grant 
a definitively incorporated member an indult to live outside the society for 
a period not exceeding three years. Rights and obligations which are not 
compatible with the new condition are suspended, but the member re
mains under the care of the Moderators. Moreover, if the member is a 
cleric, the consent of the local Ordinary where he must reside is required, 
and the member remains also under the care of the Ordinary and depen
dent upon him. 

SOURCES: CAd 15 

CROSS REFERENCES: c. 688 

COMME NTARY 

Jean Borifils, sma. 

Although it does not employ the term, the canon deals with exclaus
tration which, pursuant to c. 688 § 2, cannot be justified other than by 
grave cause. We find ourselves, therefore, before a case very distinct from 
that of permission for absence from the house ( c. 7 40). It must be added 
that in some cases recourse to the juridical category of "qualified exclaus
tration," used in the practice of the Curia pertaining to religious (see com
mentary on cc. 686-687: no. 5), does not appear to us to be useful when 
dealing with the SALs. 
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Ad dimissionem sodalis definitive incorporati serventur, 
congrua congruis referendo, cann. 694-704. 

For the dismissal of a member who is definitively incorporated, the provi
sions of cann. 694-704 are to be observed, making the appropriate adjust
ments. 

SOURCES: c. 681; CodCom Resp. II, 1 mar. 1921 (AAS 13 [1921] 177) 

CROSS REFERENCES: cc. 694-704 

COMMENTARY ------

Jean Bonfils, sma. 

For the commentary on this precept see cc. 694-704 and their com
mentaries. 

To conclude the commentaries on this second section, we will add 
here three points whose emphasis we think useful regarding the signifi
cance of this state of life that the Church recognizes under the title of "So
cieties of Apostolic Life." 

1. A determined affirmation of the specific identity of this state can 
help prevent an abuse of the vocabulary of consecration in spiritual theol
ogy. Besides the sacramental consecrations that are fundamental, Vatican 
Council II and the CIC only recognize "life consecrated by the profession 
of evangelical counsels," and not "consecrated life" in an absolute and in
determinate sense. On the other hand, as "particular" as consecration by 
profession of the counsels might be, its roots are deeply buried in baptis
mal consecration, without which it would have no support or meaning at 
all. 

2. The existence of the SALs as a state of life distinct from the ICLs 
emphasizes, in the second place, the universal vocation of all Christians to 
sanctity, whatever their state of life or condition ( cf. LG 40). All Christ's 
faithful have at their disposal all the necessary and sufficient means to 
travel this road, especially the "multiple counsels" (LG 40) that the Lord in 
the Gospel made plain for his disciples to see. These means are all gifts 
f rom God. There does not exist among them one higher than charity, 
which surpasses all others, because it is the only one that remains beyond 
this passing world. No state of life possesses a monopoly on the easiest 
and surest way to sanctity: if the contrary were true, we would have to 
make our apologies to the Christian homes (!), "collaborators in the love 

2012 



BONF1LS Section II. Societies of Apostolic Life c. 746 

God the Creator and as his interpreters" (GS 50 § 2) and we would also 
have to do away with all of chapter V of the Const. Lumen gentium. 

3. The specific nature of the SALs highlights, in the end, that the 
apostolate, when well understood, 1 can be in itself a road to sanctity, 
which does not need any accompaniment or any means of support to be 
practiced in favorable conditions. It has everything necessary to lead 
those who follow it to the perfection of charity, on the condition that it is 
considered neither as a practice nor as a philanthropic enterprise, but as a 
mission received from the Lord Jesus: the mission that he himself received 
from the Father. 

The conclusion can be no other than this: an assimilation of the SALs 
(including those contemplated in c. 731 § 2) into the ICLs would not only 
be contrary to the law, as we think we have sufficiently proven in the com
mentary on the canons, but it would also appear superfluous and useless 
no matter what point of view one might take. 

1. E.g., as it is described and given a theological foundation by an author like 
P. F.X. DURRWELL, Le mystere pascal source de l'apostolat (Paris 1970). 
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------- INTRODUCTION ------

Jose Luis Illanes 

From a systematic perspective, the most important innovation intro
duced by the CIC in the work of the canonical system was the abandon
ment of a structure based on the distinction between people, things, and 
actions (which the CIC/1917 had used, following a tradition that goes back 
to the Roman jurist Gaius) in favor of a division essentially based on a dis
tinction between the tria munera Christi, the threefold office-pro
phetic, sanctifying and ruling-that encompass Christ's actions and, 
consequently, the Church's mission. 

The Church, unlike civil society, is not only ( or at least is not prima
rily) a body in which relationships arise between individuals and different 
social groups, but also ( especially in the larger sense) a community or peo
ple that is weaving its way through history by continuing and perpetuating 
the saving mission of Christ. This is how the Second Vatican Council pro
claimed it with particular clarity, transcending the ecclesiological con
cepts centered on an understanding of the Church as a society, or more 
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accurately, integrating these concepts into a vision whose core is the basic 
Christian truth: reality and the revelation of a God that speaks to all people 
through Christ and through the Church in such a way that the Church must 
be understood in the light of the divine communic ation for which it was 
established and out of which it has arisen. 

The Council, both in the Apostolic Constitution Lumen gentium itself 
and in other related documents, did not limit itself to formulating this doc
trine in general terms, but rather proceeded to specify the functions or du
ties which would reflect  the mission of Christ and the Church, using the 
systematization offered by the distinction among the tria munera. The 
Council, in its exegesis of the contents of these threefold office, usually fol
lowed a chronological order, beginning with the prophetic office, pro
ceeding to the sanctifying office, and ending with the ruling office: Christian 
life, in fact, begins with faith (which is made possible by proc laiming the 
Gospel), grows through the sacraments and other means of grace, and 
expresses itself in effective Christian living in which service is ordered to 
pastoral action. 1 

It was logical, then, that the CIC, in its desire to translate into juridical 
norms the Church's understanding of itself as understood and expressed in 
the Second Vatican Council, should use the distinction among the threefold 
office in exac tly the same order as that given above. Consequently, all the 
norms related to the Church's doctrinal mission-which in the CIC/1917 were 
grouped under part IV, book II ( which is devoted to things )-are moved to the 
forefront in the CIC insofar as book III is placed as the first book, following 
the general norms (book I) and the structure of the people of God (book II), 
that is devoted to the norms governing the life and the activity of the Church. 

In the CIC, this systematic approach has not only formal conse
quences (the placement of material in one part or another of the Code), 
which is of great importance in and of itself, but also material conse
quences, which could not help but be the case, given the background per
spectives that we have just pointed out on which this approach depends. 
The eighty-seven canons ( cc. 7 4 7-833) contained in book III clearly presup
pose the eighty-seven canons (cc. 1322-1408) comprising part IV, book II, of 
the CIC/1917 , and this is true not only from a historical perspective, but also 
from an editing perspective: the authors of the CIC, in fact, took the canons 
from the earlier Code as the point of departure for their work, often using 

1. For a deeper understanding of the ecclesiology of Vatican II, the commentary of 
G. PHILIPS continues to be useful; La Iglesia y su misterio en el Concilio Vaticano II 
(Barcelona 1968). Specifically regarding the function of the Church's teaching. cf. 
J.A. FUENTES, "La funci6n de enseftar," in Manual de Derecho Canonico (Pamplona 1988), 
pp. 373-404; A. MONTAN, "La funzione di insegnare della Chiesa," in La normativa del nuovo 
Cadice (Brescia 1983), pp. 135-176; P. FAYNEL, La Iglesia, II (Barcelona 1974), pp. 79-1 16; 
C. GARCIA EXTREMENO, "La Iglesia, comunidad profetica," in Gran Enciclopedia Rialp, XII 
(Madrid 1973),pp. 419-425; B. VAN LEEUWEM, "La participaci6n en el ministerio profetico de 
Cristo," in G. BARAUNA (ed.), La Iglesia del Vaticano II, I (Barcelona 1966), pp. 479-504. 
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not only the ideas contained in these canons, but also the exact wording and 
phrasing. There is, therefore, continuity between the two codes, but at the 
same time there are clear differences; on one hand, several canons in the 
new Code are totally new, and on the other hand, in the instances where the 
CIC retains texts from the CJC/1917, these texts have been thoroughly re
worked to emphasize the conciliar doctrine as mentioned above, i.e., a vi
sion of the Church as a community that lives in Christ and proclaims it in 
order to pass on and spread the life that comes from Him. 

To be more specific, we may say that the presentation of the Church's 
doctrinal mission as contained in book III rests on two fundamental principles: 

(a) An understanding of the Church as a community that is sent into 
the world and therefore-as has already been said-cannot be understood 
or described without reference to its mission; this precludes a merely static 
and descriptive approach and allows a transition to an approach that is dy
namic or pastoral as well as descriptive. 

(b) An understanding of the Church as a community of diverse people, 
all of whom participate, albeit in different ways, in the common mission; 
this precludes an exclusively hierarchical vision and allows for a transition 
to an approach of a communal nature instead. 

Let us look briefly, obviously in general terms, at how these principles are 
applied and made specific in book ill as an introduction to reading the book. 

l .  The teaching office of the Church in the context of the Church
world relations 

From the beginning of the book to the end, the Church is seen as a 
community endowed with a mission, a community sent to the world to pro
claim Christ and spread the Gospel. The Code, it should be reiterated, is 
thus clearly consistent with the Second Vatican Council, not only in its faith
fulness to the letter of the texts, but also in its participation in their basic 
orientation: a clear option in favor of an apostolic and evangelizing ap
proach. The nineteenth century was one of profound confrontations and 
tensions, and the Church, in this context, adopted more than once a defen
sive posture, as if feeling a need to affirm its own internal cohesion, above 
all else, under the pressure from rational, secularizing ideas. The Second 
Vatican Council, resolutely continuing and extending older acts and deci
sions, closed this historical era. However large the problems and vicissi
tudes are that history and cultural winds may bring about, Christians, not 
neglecting the constant need to remain strong in the faith, cannot barricade 
themselves behind defensive attitudes; instead, they must recognize that 
they are the depository of a gift transcending them that the world is waiting 
for-the truth and life in Christ-and feel that they are thus sent to this 
world to make this gift known. 
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Canon 747 §1, with which book III begins, clearly states this: "It is the 
obligation and inherent right of the Church, independent of any human au
thority, to preach the Gospel to all peoples ... for it is to the Church that 
Christ the Lord entrusted the deposit of faith, so that by the assistance of the 
Holy Spirit, it might conscientiously guard revealed truth, more intimately 
penetrate it, and faithfully proclaim and expound it." The text retains the con
tent and at times the phrasing of c. 1322 of the CJC/1917 (with which it agrees 
on the need to emphasize the inherent nature-based on the mission given by 
Christ, which did not arise from any human agency-of the teaching office 
that is incumbent upon the Church), but, broadening the scope and changing 
the tone, it speaks first of duty and only then of rights in order to emphasize 
more clearly the mission or sending forth that the gift of faith entails. 

This is the point of departure for all of book III, whose intent is to col
lect and systematize norms applicable to the entirety of activities through 
which the teaching office unfolds: the ministry of the word ( cc. 756-761 ), 
which includes preaching ( cc. 762-772) and catechesis ( cc. 773-780); 
missionary duties (cc. 781-792); Catholic education (cc. 793-821); and par
ticipation in instruments of social communication (cc. 822-832). A mere 
reading of this list-confirmed by a study of the history of its phrasing-is 
enough to see that these activities are given in a logical sequence that be
gins with activities that explicitly and formally involve passing on the divine 
word (preaching and catechesis ), continues with presentation of the Gospel 
in areas where it has not yet been proclaimed (missionary work), and ends 
with duties ( education and communications efforts) that, although not in 
themselves necessarily involving a contribution to spreading or deepening 
the faith, may do so and in fact do so, playing a leading role in shaping opin
ions and conscience, especially in today's society. 

At first glance, this systematic sequence may evoke the distinction be
tween ad intra and ad extra Church activity, i.e., those focused within the 
Christian community and those focused outside the Christian community. 
This makes sense, since preaching and catechesis are primarily activities 
within the Church, while education and other communications efforts, to a 
greater or lesser extent, depending on the situation, are directed at the cul
ture as a whole, recognizing that the Church exists in a world with which it 
has a relationship and to which it is directed. However, this should not be 
carried to an extreme, since the boundaries are not really sharply defined: it 
is obvious, in fact, that preaching, although primarily directed to the Chris
tian community, also has a dimension (sometimes even a primary dimen
sion) of proc laiming or presenting the faith to people that have not yet 
confessed the faith; and conversely, that education and participation in so
cial communication affect not only the general public , but also (and in more 
than one way, decisively) shape the Christian community, in close unity 
with preaching and catechesis, as the Code itself points out (cf., e.g., c. 761). 

The truth is that the distinction between ad intra and ad extra activi
ties, although it fits well with reality, cannot at any time be understood as 
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set in concrete, at least with respect to the Christian community, since the 
Church spreads outside itself what it has received and possesses itself: life 
in Christ. What we were trying to emphasize by mentioning this distinction 
is the consistency with which book III attempts to present all the norms 
within the context of mission, thereby addressing not only the internal life 
of the Church, but also its extension into the world. The Code thus radically 
transcends exclusively legalistic or primarily defensive concepts and adopts 
a perspective that makes it possible to explain even norms that are restric
tive in nature (such as norms on reviewing and approving books: cc. 823ff) , 
whose purpose is and cannot be anything other than to help ensure and pro
mote fidelity to the truth of Christ, on which effective service in the name of 
the mission depends, which thus implies that these norms too should be 
placed in a dynamic context. 

This is not the time to assess the extent to which this apostolic ,  dy
namic vision in fact informs the material under each heading in book III. An 
undertaking of this nature would be more appropriate for detailed commen
taries. However, it is appropriate to point out that, in any case, it prevails in 
the presentation as a whole, as is clear from the above analysis of the gen
eral plan of the book, and other details confirm it, such as ending the sec
tion on the magisterium and its due assent with c. 755 , which expressly 
mentions ecumenism; the importance given to regulating universities and 
institutions of higher learning whose purpose is a synthesis of faith and cul
ture (cc. 807-814); and repeated references to social communic ations 
( cc. 761, 772 , 804). One final aspect will complete the description of this dy
namic attitude or orientation : the decision ( one of the innovations intro
duced in this Code) of devoting an entire title to missionary activity, thereby 
placing the Church and its teaching office in a context of full universality. In 
the section of the CIC/1917 that is the forerunner of book III of the CIC, the 
missions were in fact mentioned, but in a completely different sense (popu
lar missions in Christian areas: cc. 1349-1351 CIC/1917), and with no refer
ence whatever to a missionary activity per se. Canons 781-792 of the CIC 
thus entail a radical change, the content of which was inspired by Vatican II 
texts, particularly the Decree Ad gentes. 

2. The teaching office of the Church, a task and responsibility of 
the Christian community 

The second of these principles (the Church as a community of members 
who all participate in the common mission to which they are called to contrib
ute actively), in the spec ific area in question (the teaching task or mission), im
plies that the CIC is completely abandoning a concept that had been widely 
taught in pre-conciliar theology and canon law: the distinction between a 
teaching Church and a discerning Church, i.e., a Church that is to teach and a 
Church that is to be taught. In reality, the whole Church is a discerning Church, 
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a Church that listens to the proclamation of the Gospel and allows itself to be 
weighed against and taught by the Gospel, and at the same time, and insepara
bly so, a teaching Church, although in different ways-a Church that, having 
received the divine word, has the mission and ability to spread it. 2 

One of the first and most conspicuous consequences of this deepened 
theological understanding of the essence of the Church has been the name 
change of the section of the Code we are now discussing: the parallel sec
tion of the CIC/1917 (part IV, book II) was in fact entitled, "The Ecclesias
tical Magisterium" (De magisterio ecclesiastico ); book III of the CIC, 
however, is entitled "The Teaching Office of the Church" (De Ecclesiae mu
nere docendi). In 1917, the focus was on the people in the Church who hold 
authority, more specifically, authority in the area of doctrine; this meant 
people who, above everything else and almost exclusively, have teaching of
fices within the Church. In 1983, on the other hand, we are concerned with 
the Church's teaching office, presupposing and documenting later in the 
book that the Church as a whole is the depository of Christ's message and is 
responsible for effectively spreading this message. 

Remaining consistent with this, the CIC/1917, in setting the tone, men
tions that Christ has given the Church the deposit of faith in the first canon 
of part IV, book II, to which the following norms were to conform, and that 
it is incumbent upon the Church to guard and expound revealed doctrine: 
this has been the exegesis from the beginning, within the purview of the 
magisterium and related decisions. The parallel canon of the CIC ( c. 7 4 7) 
adds two other verbs, deepen and proclaim, which indicate the broad range 
of functions and duties that may be and in fact are found in a community, all 
of whom both receive and pass on the Gospel. 

The CIC certainly is fully aware that this duty to receive and pass on is 
materialized in diverse functions, one of which (without question, one of 
critical importance) is precisely the function of the magisterium. In fact, the 
CIC devotes several canons (749-754) to a discussion of it, describing in 
much greater detail than the CIC/1917 and with language inspired by the Ap
ostolic Constitution Lumen gentium, the scope of the prerogative of infalli-

2. For a general understanding of and particular issues regarding the active participation 
of all Christians in the teaching office of the Church, in addition to the bibliography cited in 
note 1 ,  see P. LOMBARDiA, Lecciones de Derecho Canonico. Derecho constitucional. Parte 
general (Madrid 1984), pp. 69-125; F. RETAMAL, La igualdad fundamental de los fieles en la 
Iglesia segun la Constituci6n dogmdtica «Lumen gentium" (Santiago de Chile 1980); 
G. FELICIANI, "I diritti fondamentali dei cristiani e l'esercizio dei munera docendi e regendi," 
in Les droits fondamentaux du chretien dans l 'Eglise et dans la societe (Acts of the IV 
International Congress of Canon Law, Friburgo 1980) (Milan 1981), pp. 221-240; G. DALLA 
TORRE, "La collaborazione dei laici alla funzione sacerdotale, profetica e regale dei ministri 
sacri," in Monitor Ecclesias ticus 109 ( 1984), pp. 140-165. For the juridical-canonical place of 
the Church's teaching office considered in the light of the rights-duties of the faithful, see 
A. DEL PORTILLO, Fieles y laicos en la Iglesia, 3rd ed. (Pamplona 1991), and J. HERVADA
P. LOMBARDiA, El Derecho del Pueblo de Dios, I: Introducci6n. La constituci6n de la Iglesia 
(Pamplona 1970). 
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bility that characterizes the ecclesiastical magisterium and the assent which 
is owed to it in both the CIC and the CIC/1917.3 But this reference to the 
magisterium is found within a reference to the Church seen in its entirety: 
the ultimately substantive reality- whether in and of itself or in the presen
tation given in the Code-is the teaching mission received by the entire 
Church for the purpose of proclaiming Christ to all humankind; the magiste
rium and its infallibility are a gift given to the Church by God precisely for 
the purpose of effectively and efficaciously carrying out this catholic , uni
versal mission. 

This methodological decision-the decision to begin with the teaching 
mission that is incumbent upon the entire Church and only then, with re
spect to this mission, discuss the magisterium- has numerous repercus
sions on the text of book III, even on its systematics, i.e., its division into 
titles and chapters, a point which we have already mentioned, but which 
should now be discussed. Let us do so by means of a comparison with the 
earlier Code, which will also be quite illustrative in this regard. 

The CIC/1917, having based its text on the authority or function of the 
magisterium, proceeds in an absolutely logical fashion: it discusses preach
ing first (which includes catechesis) as the pastors' right and duty, and then 
seminaries as institutions created to train the pastors that are to proclaim 
the divine word; it goes on to discuss schools from the point of view of their 
functions that fall under the Church's authority, and finally ends with a dis
cussion of the right and duty which the Church has with respect to the doc
trinal guidance of the faithful through c ensorship and the possible 
prohibition of books. The teaching office and its associated rights and du
ties are thus broadly described. 

The CIC also begins, as we have seen, by discussing the ministry of the 
word and catechesis, but nowhere does it mention seminaries (which the 
Code takes up in another context, book II, where the various categories of 
the faithful are discussed) and introduces instead a chapter on spreading 
the Gospel and missionary activity. It ends with a discussion of Catholic ed
ucation and the spreading of the Gospel by social communications media, 
an issue that the earlier Code did not bring up positively.4 Although the CIC 
still follows, in part, the same sequence of subjec ts as the CIC/1917, it 
clearly makes a transition from regulating the magisterium function to or
dering a teaching task that goes beyond the magisterium, although it in
cludes and encompasses it. 

3. Regarding the magisterium of the Church, see note l; also see the synthesis of 
V. PROANO, "Magisterio eclesiastico , " in Gran Enciclopedia Rialp, XIV (Madrid 1973), 
pp. 729-736 ; for a more detailed , although somewhat brief, study, see F.A. SULLIVAN, 
Magisterium. Teaching Authority in the Catholic Church (Mahwah (USA) 1983). 

4. In both Codes the explanation concludes with a section dedicated to the treatment of 
cases in which it is necessary to make the profession of faith. 
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The development of rules contained in each of the titles and chapters 
confirms and extends this orientation, which the schema now shows 
clearly. Let us illustrate it with specific references: 

- In discussing the ministry of the word and preaching, a consider
able number of canons are devoted to the ministry of the word to be exer
cised by the bishop or priest. At the same time it should be noted that under 
certain circumstances the laity may also be allowed to preach in churches 
and chapels ( c. 766) and, above all, the significance of life testimonies for 
spreading the Gospel should be noted: both testimony from members of in
stitutes of consecrated life ( c. 757) and from the lay faithful in the context of 
their everyday life and secular jobs ( c. 759). 

- Catechesis is described as a duty of the entire Christian people 
( cc. 773, 77 4 § 1 ), not just pastors. It particularly involves the critical role of 
parents (c. 774 § 2) and all duly prepared faithful people (cc. 776, 780), so 
that the duty of the hierarchy, not to exclude other duties, is presented as a 
duty that largely consists of exhorting, leading, training, and guiding. 

- The entire title devoted to Catholic education, especially the first 
two chapters ( on schools, universities and institutes of higher learning), 
proclaims the Church's right to establish and support schools and institu
tions of higher learning and makes clear the hierarchy's duties to provide 
guidance, exhortation, promotion, and vigilance and at the same time em
phasizes the irreplaceable role not only of parents in educating their chil
dren ( cc. 793 § 1, 796, 797), but also of teachers and professors at all levels 
( cc. 796 § 2, 810) as well as the faithful in general with respect to the promo
tion of civil legislation respecting the right to a religious education ( c. 799). 

- It is recognized that all levels of theological training should be ac
cessible to all Christians, and provision is made so that a school, institute, 
or at least one theology professor should be available to provide classes for 
the laity also at Catholic universities and institutions of higher learning 
(c. 811), and there is no mention of any limitation of access by the laity to 
seminaries ( cc. 815ft). 

- Finally, the importance given to the fact that social communica
tions media and laity employed by said media should respect the spreading 
of the Gospel and subsequent Christian training (cc. 772 § 2, 822 §§ 2 and 3) 
is emphasized. This is the context for the norms on reviewing and approving 
written materials (cc. 823-832), which are taken from the CJC/1917, albeit 
with significant revisions. 

The balance between the two points (participation of all Christians in 
the teaching mission that is inherent in the Church and the hierarchy's spe
cific function of guarding and explaining the faith) that the text attempts to 
strike has been achieved in our opinion, except perhaps in the title of social 
communications media, where the initial declaration of principles is limited 
to a single canon and the rules on reviewing and approving books seem pre
ponderant. But even in this case, the basic concept is maintained: the 

8 



!LLANES Introduction cc. 747-833 

Church as a whole and all Christians-each person according to one's own 
special ministry, function, or charism-participates in the teaching mission 
and the spreading of Christ's truth, and the reviewing of books is presented 
as a service which the hierarchy provides to those carrying out this mission. 

3. Final considerations 

Book III of the CIC continues the work of the Second Vatican Council 
by applying its declarations and provisions-particularly the Apostolic Con
stitution Lumen gentium, the Apostolic Constitution Dei Verbum and the 
Decree Ad gentes-to the Church as a community that receives the teaching 
mission from Christ in the dual sense this mission involves: spreading the 
Gospel message among those who have never received it or do not know it, 
and encouraging believers to deepen their faith and live it. 

In drafting the canons comprising this book, the redactors, just as they 
did with other sections of the Code, started with the norms already con
tained in the CJC/1917, although these norms are thoroughly rewritten in 
the light of the guidelines provided by the Council. In our opinion, the result 
is satisfactory. There are some background perspectives-the value of faith 
as an element that gives structure to the Christian community-that are left 
implicit rather than made explicit, and there are some problems that have 
moved to the forefront in the years following the Council-the ecclesiasti
cal function of theologians5-that are only mentioned or discussed lightly; 
but book III as a whole attains its objective: the Church described in it and 
the Church that is guided by this book's canons is a Church with an aware
ness of mission. And this is undoubtedly critical to the pastoral service that 
all canonical legislation is called to support. 

5. The most important magisterial document on this issue is the Instr. Donum veritatis 
regarding La vocaci6n eclesial del te6logo, published by the CDF on May 24, 1990. For more 
information on this Instruction, the position of the magisterium, and the canonical 
provisions concerning this topic, see J.L. !LLANES, Teologia y Facultades de Teologia 
(Pamplona 1991) .  The text of the Instruction, together with some commentary, has been 
published in "Donum veritatis, " Istruzione e commenti (Vatican City 1993), Spanish 
translation: El don de la verdad, Sabre la vocaci6n eclesial del te6logo. Instrucci6n y 
comentarios (Madrid 1993). 
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c. 747 

747 

Bk III. The Teaching Office of the Church TEJERO 

§ 1. Ecclesiae, cui Christus Dominus fidei depositum con
credidit ut ipsa, Spiritu Sancto assistente, veritatem 
revelatam sancte custodiret, intimius perscrutare
tur, fideliter annuntiaret atque exponeret, officium 
est et ius nativum, etiam mediis communicationis so
cialis sibi propriis adhibitis, a qualibet humana po
testate independens, omnibus gentibus Evangelium 
praedicandi. 

§ 2. Ecclesiae competit semper et ubique principia 
moralia etiam de ordine sociali annuntiare, necnon 
iudicium ferre de quibuslibet rebus humanis ,  
quatenus personae humanae iura fundamentalia aut 
animarum salus id exigant. 

§ I. It is the obligation and inherent right of the Church, independent of 
any human authority, to preach the Gospel to all peoples, using for 
this purpose even its own means of social communication; for it is to 
the Church that Christ the Lord entrusted the deposit of faith, so that 
by the assistance of the Holy Spirit, it might conscientiously guard re
vealed truth, more intimately penetrate it, and faithfully proclaim and 
expound it. 

§ 2. The Church has the right always and everywhere to proclaim moral 
principles, even in respect of the social order, and to make judgments 
about any human matter in so far as this is required by fundamental 
human rights or the salvation of souls. 

SOURCES: § 1: c. 1322; PIUS PP. XII, Enc. Mystici Corporis Christi, 29 
iun. 1943 (AAS 35 [1943] 193-248); IOANNES XXIII, Alloc., 11 
oct. 1962 (AAS 54 [1962] 790); IM 3; LG 24, 25; CD 19; DV 7-
10; DH 13; PAULUS PP. VI, Hom., 7 dee. 1965 (AAS 58 [1966] 
51-59); PAULUS PP. VI, Exhort. Ap. Quinque iam anni, 8 
dee. 1970, I (AAS 63 [1971] 98-100); Syn. Bish. Deel., 25 oct. 
1974, 4; EN 6-15; RH 19 
§ 2 :  PIUS PP. XI, Enc. Firmissimam constantiam, 28 mar. 
1937 (AAS 29 [1937] 196); IOANNES PP. XXIII, Enc. Mater et 
Magistra, 15 maii 1961, passim (AAS 53 [1961] 401-464); Io
ANNES PP. XXIII, Enc. Pacem in terris, 11 apr. 1963 (AAS 55 
[1963 ] 301); CD 12 ;  DH 15;  GS 76,  89; HV 4;  Syn. Bish. 
Convenientes ex universo, 30 nov. 1971 (AAS 67 [1971] 923-
942) 

CROSS REFERENCES: cc. 211, 213, 226, 327, 386, 748-762,  773, 774 §2, 
793, 1136 
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TEJERO Bk. III. The Te aching Office of the Church c. 747 

COMMENTARY ------

Eloy Tejero 

1 .  The CIC/1917 and the formulation of this canon 

Canons 7 4 7-755 retain the normative core related to the magiste
rium, which was so prominent in CIC/1917 that just as a rubric the subject 
covers all of part IV, book III. From this it follows that one of the coetus 
studiorum assigned to draft the CIC was designated the coetus de Magis
terio ecclesiastico. 1 However, this coetus, which began its work by point
ing out which aspects of cc. 1322-1326 of CIC/1917 should be retained in 
the new code and what material from Vatican II should be reflected in the 
canons being edited, 2 was not the coetus that made the most important 
contributions to the drafting of cc. 7 4 7-755; those contributions were 
made by the coetus de Lege fundamentali Ecclesiae, 3 which finished a 
schema in session IX, cc. 56-604 which was then incorporated, almost 
word for word, into this core of the CIC, once the decision was made not 
to promulgate the draft of the fundamental law of the Church. 5 

A proper understanding of c. 7 4 7 § 1 requires the background pro
vided by c. 1322 of CIC/1917, § §  1 and 2 containing the fundamental con
cept of the text on which we are commenting here, characterized by the 
vigor with which the basis was formulated-which is absolutely original 
among human societies-of the Church's right and duty to preach the Gos
pel to all peoples. From the point of view of the law, c. 7 4 7 § 1 is a clear 
formal step forward with respect to c. 1322 § 1 of CIC/1917, which, read 
literally, set forth a dogmatic thesis without explicitly developing its direct 
impact in the area of the Church's right and duty to teach the Gospel. One 
also has to read c. 1322 § 2 of CIC/1917 in order for § 1 of this canon to 
make clear its solid impact in the area of the law, which is better ex
pressed in a single paragraph (c. 747 § 1). In fact, the CIC text retains a 
vigorous grounding and clear statement in the unified wording of a single 
paragraph of the Church's duty and original right. 

1. Cf. Comm. 1 (1969) , p . 33 . 
2. Cf. ibid. 7 (1975), p. 150. 
3. Cf. ibid. 1 (1969), pp . 29-30. 
4. Cf. ibid. 9 (1977), pp. 106-111 .  
5. Cf. ibid. 16 (1984), pp. 97-98. 
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c. 747 Bk III. The Teaching Office of the Church TEJERO 

2. The Church is responsible for the divine truth entrusted to it in 
the deposit of faith 

To use an expression of John Paul II, we can say that the Church is 
presented in the text of the canon "as the social subject of responsibility 
for divine truth" (RH 19). This is the very meaning of the term-so deeply 
imbued with legal meaning-as is the case with depositum fidei, which 
was entrusted by Christ to His Church. Having been coined by St. Paul6 in 
harmony with the cultural foundation of Roman law, it immediately evokes 
quad custodiendum alicui datum, since to tum fidei eius commissum. 7 

The Church is the social subject of responsibility for divine truth, because 
"Sacred Tradition and sacred Scripture make up a single sacred deposit of 
the word of God, which is entrusted to the Church" (DV 10). 

In the wording of both Codes, it is always the Church that is the en
tity to which the depositum fidei is entrusted, i.e., "by adhering to it the 
entire holy people, united to their pastors, remains always faithful to the 
teaching of the apostles, to communion" (DV 10). Because "All of the faith
ful who have an anointing that comes from the holy one ( cf. 1 Jn 2:20 and 
27 ) cannot err in matters of faith. This characteristic is shown in the su
pernatural appreciation of the faith of the whole people, when, from the 
bishops to the last of the faithful they manifest a universal consent in mat
ters of faith and morals" (LG 12). 

The deposit of faith is entrusted to the Church by Christ, and the 
promise of the Holy Spirit's assistance, provided the faithful are guided in 
their actions in the supernatural direction of the faith, implies acceptance 
of the guide that the magisterium should provide them; because then they 
"receive not the mere word of men, but truly the word of God" (LG 12). 
Since the function of the magisterium arises from the very economy of the 
faith and is not something extrinsic to Christian truth or something added 
to the faith, all activities undertaken by the Church that are related to the 
depositum fidei, by its very nature, always and necessarily entail faithful 
acceptance of the magisterium. 8 

This reciprocal intervention of the Church in and for the magiste
rium explains that determined activities which are to be developed with 
respect to the depositum fidei, such as its sacred custody and faithful 
preaching, are included in both codes of canon law as activities under
taken by the Church with the assistance of the Holy Spirit ( c. 1322 § 1 CIC/ 
1917; c. 747 § 1 CIC), while Vatican II attributes these same activities, de
scribed in the same terms, to the magisterium (DV 10). 

6. Cf. 1 Tim 6:20; 2 Tim 1 : 1 1-14; G. DAMIZIA, "La funzione di insegnare nella Chiesa," in Jl 
novo Cadice di Diritto canonico. Novitta, motivazione e significato (Rome 1983), p. 273. 

7. Digestum, 26, 3, 1. 
8. Cf. Comm. 9 (1977), pp. 106-107. 
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3. The variety of activities of the Church with regard to revealed 
truth 

Given this reciprocal implication, the concept set forth in c. 7 4 7 § 1, 
expressly referring to the Church, reflects the extensive range of activities 
undertaken in the exercise of munus docendi by all holy people in unity 
with their pastors. The Church performs all these activities assisted by the 
Holy Spirit in faithfulness to the depositum fidei received from Christ. 
When the canon states that the Church guards it, contemplates it deeply, 
proclaims it, expounds it, or preaches about it, it would seem to refer to 
the extensive range of the Church's activities with respect to munus 
docendi, which will be discussed throughout book III. 

However, the abundant wisdom possessed by the people of God as a 
whole and the wide range of the activities of the Church with the assis
tance of the Holy Spirit in its faithfulness to the depositum fidei received 
from Christ, are mentioned in c. 747 § 1 to give the reason for the officium 
et ius nativum Ecclesiae to preach the Gospel to all peoples, independent 
of any human authority. 

This is a fundamental aspect of libertas Ecclesiae, which, having 
been won by the blood of Christ, is part of the riches of the earthly city it
self and is a basic principle in the Church's relations with public powers 
and in the entire civil order (DH 13). Thus the Church, which "does not 
place its trust in privileges offered by civil authorities; it even waives its 
option of exercising certain legitimately acquired rights if exercising these 
rights would tarnish the integrity of its witness ... always and everywhere 
states that it is incumbent upon the Church to preach the faith with true 
freedom" (GS 76). 

Since the divine revelation entrusted to the Church is public and for 
all people, the Church's responsibility is likewise public and applies to all 
individuals: its duty and original right to make the voice of the Gospel re
sound in the world, assisted by the Holy Spirit. This public nature is true 
not only of the canonical system itself, which has to do with such typically 
public activities as those involved with ecclesiastical magisterium or 
preaching, but also secular systems, whose laws cannot ignore the 
Church's freedom in this regard without breaking a basic principle of 
Church/state relations and of the entire civil order (DH 13). 

But this does not thereby exhaust the juridical relations arising from 
the depositum fidei entrusted to the Church: the officium nativum to 
preach the Gospel also translates into a true "right to be assisted by their 
Pastors ... especially by the word of God" (c. 213). As Errazuriz9 has 
pointed out, this right may be conceived of as a true subjective public 

9. Cf. C.J. ERRAZURIZ M., Il "munus docendi Ecclesiae ": diritti e doveri dei fedeli (Milan 
1991), pp. 22-33. 
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right reflected in the canonical system as a fundamental right of the faith
ful. This right may also be seen in private intersubjective relations of the 
munus docendi itself, which may entail duties of justice, such as those 
arising from parent/child relations described in cc. 226, 762, 793 and 1136. 
Canon 7 4 7 ,  although it does not go on to mention this varied range of 
rights and duties that underlie the text, does however make explicit a spe
cific area that is particularly applicable in our day: the Church's right and 
duty to use even its own means of social communication. Vatican II (IM 3) 
called this right related to the duty to evangelize ius nativum Ecclesiae, 
which rightly led the coetus de Lege fundamentali Ecclesiae to believe 
that it should be included in this canon.10 

4. Competence of the Church in proclaiming moral principles 

Canon 7 4 7 § 2 was also written by the coetus de Lege fundamentali 
Ecclesiae and typifies an area of competence inherent in the magisterium 
that was not mentioned in CJC/1917: a reference about the moral order. 

A fundamental discernment underlies all the nuances of the text : 
"Anything having to do with morals (mores) may be a proper subject for 
the magisterium , since the Gospel, the Word of Life, inspires and moder
ates the entirety of human actions." 11 From this it follows that "According 
to Christian faith, knowledge and life, truth and existence, are intrinsically 
interlinked."12 The Church must proclaim moral principles, since "in form
ing their consciences the faithful must pay careful attention to the sacred 
and true doctrine of the Church" (DH 14). The fact that dogma and moral
ity constitute different branches of theology does not authorize anyone to 
think that the wisdom and practice of the Christian life itself are isolated 
or that faith should not be sustained in discipline and moral practice.13 

The authentic proclamation and teaching of the Church also encom
passes "the principles of the moral order which spring from human nature 
itself" (DH 14). "By reason of the connection between the orders of cre
ation and redemption and by reason of the necessity, in view of salvation, 
of knowing and observing the whole moral law, the competence of the 

10. Cf. Comm. 9 (1977), pp. 106-107. 
1 1 .  CDF, Instr. Donum veritatis, cit., no. 16, p .  1557. Cf. VSP, 4, 37, 39, 53. 
12. CDF, Instr. Donum veritatis, cit., no. 1, p. 1550. 
13. Cf. T. L6PEZ, "'Fides et mores' en Trento," in Scripta Theologica 5 (1973), pp. 175- 221; 

A. DEL PORTILLO, "Magistero de la Chiesa e teologica morale," in Persona, verita e morale 
(Atti del Congresso internazionale di Teologia Morale, Roma May 7-12, 1986) (Rome 
1987), pp. 19-23; JOI-IN PAUL II, Discorso ad alcuni docenti di Teologia Morale , April 10, 
1986, in AAS 88 (1986), p. 1 102; F. OcAmz, "La competenza del Magistero della Chiesa 'in 
moribus,"' in "Humanae vitae ": 20 anni dopo (Atti del II Congresso Internazionale di 
Teologia  Morale , Roma November 9-12, 1 988) (Milan 1 989), pp. 125ff; G. MUCCI, "La 
competenza del Magistero infalibile," in La Civilita Cattolica 139 (1988), III, pp. l 7ff. 
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Magisterium also extends to that which concerns the natural law. Revela
tion also c ontains moral teachings which per se could be known by na
tural law. Access to them, however, is made difficult by man's  sinful 
condition." 14 It must also be noted that natural law-as Hervada has 
pointed out-is part of evangelical law, which, far from destroying nature, 
perfec ts it; the proclamation of natural law thus becomes part of the 
Church's mission. 15 It is obvious that the moral principles related to "the 
social order, " which are mentioned in § 2, are part of princ iples arising 
from human nature itself, the social dimension of which is undeniable; but 
the complexity of issues in this area makes its explicit mention among the 
domains of the magisterium especially appropriate. 

This competence is consistent with the autonomy of temporal reali
ties and human soc ieties and their dependenc e on God the Creator 
(GS 36), while making it possible at the same time to allow the Church to 
make full use of its opportunities to bring to humanity the aid which (by 
the nature of its mission) it is its duty to grant (GS 42). This magisterium 
has special importance in enabling the lay faithful to carry out their mis
sion of incorporating divine law into the building up of the earthly city and 
strongly encourages all members of the Church to overcome the grave ill
ness of our time, which Vatican II diagnoses as the separation of the faith 
professed by Christians from the daily life of many (GS 43), the cure of 
which is in the unity of life.16 

The general provisions on the magisterium (cc. 749-754) should be 
applied to the form in which the Church hierarchy exerc ises its compe
tence in the magisterium under discussion here and in the various priori
ties of its formulations. 

5. The judgment of the Church regarding the morality of any 
human undertaking 

The Church's duty to proclaim moral principles can never end. This 
canon stresses the importance of the Church's judgment of the morality of 
any human understanding, which also falls within the Church's domain. 17 

14. CDF, Instr. Donum veritatis . . . , cit., no. 16 , p. 1557. 
15. Cf. J. HERVADA, "Magisterio social de la Iglesia y libertad del fiel en materias 

temporales," in Studi in memoria di Mario Condorelli, I/2 (Milan 1988), pp. 804-805; VSP, 
36, 37, 43, 44, 48, 50, 51 , 52. 
16. Cf. I. CELAYA, "Unidad de vida y plenitud cristiana," in Mons. Josemaria Escriva de 

Balaguer y el Opus Dei. En el 50 aniversario de su fundaci6n (Pamplona 1985), pp. 321-
340. 

17. Cf. A. BERNARDEZ CANT6N, "El 'munus docendi' y los asuntos temporales en el C6digo 
can6nico," in Aspectos juridicos de lo religioso en una sociedad plural. Estudios en honor 
del Dr. D. Lamberto de Echeverria (Salamanca 1987), pp. 131-136; A. DE FUENMAYOR, "El 
juicio moral de la Iglesia sobre materias temporales," in Ius Canonicum 12 (1972), pp. 106-
121. 
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Vatican II ranks this duty and right among those that should be exercised 
everywhere at all times (GS 76). Reference to fundamental human rights 
and the salvation of souls as values guiding such judgments on the 
morality of human affairs, including political issues, also arises from this 
same conciliar text. 

For a better understanding of the scope the Church gives to funda
mental human rights, it should be remembered that Vatican II not only 
stresses that "contemporary man is becoming increasingly conscious of 
the dignity of the human person" (DH 1; GS 25 and 73), but also that "the 
social order and its development must constantly yield to the good of the 
person" (GS 26 and 29). The Church's action in this area is so deeply based 
that Vatican II states: "There is no human law so powerful to safeguard the 
personal dignity and freedom of man as the Gospel which Christ entrusted 
to the Church" (GS 41; cf. VSp 95-98). 
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TEJERO 

748 

Bk. III. The Te aching Office of the Church c. 748 

§ 1. Omnes homines veritatem in iis, quae Deum eiusque 
Ecclesiam respiciunt, quaerere tenentur eamque 
cognitam amplectendi ac servandi obligatione vi 
legis divinae adstringuntur et iure gaudent. 

§ 2. Homines ad amplectendam fidem catholicam contra 
ipsorum conscientiam per coactionem adducere 
nemini umquam fas est. 

§ 1. All are bound to seek the truth in the matters which concern God and 
his Church; when they have found it, then by divine law they are 
bound, and they have the right, to embrace and keep it. 

§ 2. It is never lawful for anyone to force others to embrace the catholic 
faith against their conscience. 

SOURCES: §1: c. 1322 §2; I0ANNES XXIII, Enc. Ad Petri Cathedram, 29 
iun. 1959 (AAS 51 [1959] 497-531); DH l 
§2: c. 1351; Seer. St. Notif ,  Se referant, 25 ian. 1942; DH 2, 4; 
AG 13 

CROSS REFERENCES: cc. 96, 212 §3, 218, 219, 227, 747, 749-754 

COMMENTARY ------

Eloy Tejera 

A direct relationship may be seen between § 1 of this canon and the 
preceding canon: the statement of the Church's right and duty to preach 
the Gospel and proclaim the moral principles flowing from it ( c. 7 4 7) is 
followed by c. 748 § 1, which states the obligation of all people to seek the 
truth in matters concerning God and His Church. However, c. 7 48 is not 
the fruit of the work of the coetus de Lege fundamentali Ecclesiae, as is 
c. 747. Instead, its origin lies in successive revisions made by the coetus de 
Magisterio ecclesiastico, which was convinced of the need to add the doc
trine contained in this canon to the CIC, in accordance with the magiste
rium of the Second Vatican Council. 1 Thus it was that a canon novus ( c. 2) 
appeared in the 1977 Schema canonum, and it was retained in later sche
mata, with only stylistic changes, as far as the definitive text still in effect 
today is concerned. 2 

1. Cf. Comm. 7 (1975), p. 150. 
2. Cf. Schema of 1980, c. 707, p. 170; Schema of 1982, c. 748, p. 139. 
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l. The moral obligation that all people have to seek the truth about 
God and his Church 

This universal obligation, which is set forth in § 1, arises from the 
fact that "God himself has made known to the human race how all people 
by serving him can be saved and reach happiness in Christ" (DH 1). All 
persons are obligated to seek the truth about God and his Church, because 
in the mystery of salvation, "he was manifested in the Spirit, seen by an
gels, preached among the nations, believed by the world, taken up in 
glory" (1 Tm 3: 16). Since "the grace of God has appeared offering salvation 
of all people" (Titus 2 :11 ), we cannot escape due punishment if we take 
such a great blessing so lightly (cf. Heb 2:2-4). 

The very fact that everyone is obligated to seek the truth of God be
cause he has revealed himself to everyone makes it evident that the 
Church to which God calls everyone should also be catholic and universal. 
"It was for this purpose that God sent his Son, whom he appointed heir of 
all things that he might be teacher, king and priest of all, the head of the 
new and universal People who are God's sons and daughters" (LG 13). 
Just as the Church should "bring about the obedience of faith for the sake 
of Jesus' name among all the nations" (Rom 1:5), all people, even if they 
are not a persona in Ecclesia by virtue of baptism ( cf. c. 96), are potential 
members of the Church and are called to full incorporation in it. In a cer
tain sense, everyone faces the Church and is in the Church. 3 

With respect to "for the grace of God has appeared for the salvation 
of all people" (Titus 2:11), one must consider Vatican Il's doctrine that "all 
people, because they are persons endowed with reason and free will and 
therefore bearing personal responsibility, are both impelled by their na
ture and bound by a moral obligation to seek the truth, especially religious 
truth" (DH 2). "Ever since the creation of the world invisible realities, 
namely, God's eternal power and divinity have become visible, recognized 
through the things he has made" (Rom 1:20); then "the highest norm of 
human life is the divine law itself' (DH 3; cf. VSp 55, 57, 61, 63-64). This is 
the Catholic doctrine that has been expounded since the beginning of the 
Church and it was confirmed by the Second Vatican Council when it 
stated that "it leaves intact the traditional Catholic teaching on the moral 
duty of individuals and societies towards the true religion and the one 
Church of Christ" (DH 1).4 

3. Cf. P. LOMBARDfA, "Contribuci6n a la teorfa de la persona fisica en el ordenamiento 
can6nico," in Ius Canonicum 29 (1989), pp. 101-102. 

4. Cf. J. RATZINGER, Iglesia, ecumenismo y politica (Madrid 1987), pp. 179ff. 
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2 .  The canonical understanding of the duty and the right to 
embrace the truth about God and his Church 

c. 748 

Canon 7 48 § 1 states that once the truth about God and his Church 
have been learned, there arises in a person, by divine law, the duty and 
right to embrace and observe it. This is a duty and right leading to external 
action and behavior that are of fundamental juridical importance, even 
though they arise from a moral conscience that has glimpsed the dictates 
of divine law. The duty to embrace the truth about God and his Church is 
so prominent in the juridico-canonical system that it can only be fulfilled 
by becoming a member of the Church and becoming part of the system. 
The same must be said of the right to embrace and observe the truth about 
God and his Church: this right must be exercised before legitimate repre
sentatives of the ecclesial community and def ended from any unjust inter
ference or illegitimate obstacles introduced by civil authorities. 

As can be seen, religious freedom, which is shared by this canon, is 
far from being grounded on moral or religious impartiality, as if all posi
tive religions were equal. Religious freedom arises from the freedom with 
which every human conscience-which should not yield to obstacles to 
the free exercise of rights arising from religious truth nor be made to con
fess it under unjust coercion-perceives the truth about God and his 
Church, and "can impose itself on the mind only in virtue of its own truth, 
which wins over the mind with both gentleness and power" (DH 1). That is 
to say, the truth about God and his Church must be arrived at "in a manner 
that is appropriate to the dignity of individuals and their social nature, 
namely, by free inquiry with the help of teaching or instruction, communi
cation and dialogue. It is by these means that people share with each other 
the truth they have discovered, or think they have discovered, in such a 
way that they help one another in the search for truth" (DH 3).5 

3. Freedom of conscience in embracing the Catholic faith 

From what has been said, it is clear that any coercion to force anyone to 
embrace the Catholic faith against one's own conscience would be contrary 
to religious freedom. This is a principle already set forth in c. 1351 of the CIC/ 
1917, which is reiterated in c. 748 § 2, which states that this is a principle that 
was defended by the Church prior to Vatican II (DH 9-15). Further, the 
Church has always rejected grounding religious freedom on religious indiff er
ence and applying it on that basis. In addition to belief in religious freedom 
rooted in human dignity and respect for conscience, which claim immunity 
from coercion by individuals, social groups, or governmental authority, the 

5. Cf. C.J. ERRAZURIZ M., Il 'munus docendi Ecclesiae ': diritti e doveri dei fedeli (Milan 
1991), pp. 107-120. 
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doctrine of Christian dualism which has pointed out the incompetence of gov
ernments in areas involving religious truth since the beginning of the Church 
is the real basis of freedom vis-a-vis the state. 6 

In any case, in the doctrine of religious freedom as expressed by Vat
ican II we find what is unquestionably an innovation in that religious free
dom is presented as a right under civil law which had not been described 
as such by the magisterium of the Church. However, since this doctrine 
has to do with a juridical area other than the canonical system, the CIC is 
silent on these aspec ts of religious freedom. Here it should only be men
tioned in passing that freedom or protection from coercion in religious 
matters should be recognized in civil law, and not only with respect to in
dividuals, but also with religious communities, to ensure that principles of 
public order (DH 4) and families (DH 5) are not violated. Governments, in 
exercising their duties, should recognize religious freedom at all times and 
protect  it by law (DH 6 and 7). Civil authorities should remember that, in 
order to further the temporal common good, they need to recognize and 
promote citizens' religious life (DH 3). 7 

The Church strives to ensure that the recognition of the right to reli
gious freedom be so full and sincere that, though they cannot be c onsid
ered identical, both the freedom of the Church and religious freedom are 
"not just proclaimed in words or incorporated in law but implemented sin
cerely in practice; only then does the Church enjoy in law and in fact those 
stable conditions which give it the independence necessary for fulfilling 
its divine mission" (DH 15). 

Finally, we should note that the question some raise over the sup
posed existence of religious freedom within the Church and its own sys
tem c annot be resolved by this c anon, because it only addresses the 
freedom to embrace the faith and become a member of the Church, not 
the order of intra-ecclesial juridical relations or the existence of unques
tioned domains of freedom elsewhere, such as the freedom of expression 
and opinion ( c. 212 § 3), the right freely to research the religious sc iences 
and make known the results (c. 218), the right to freely choose a state of 
life (c. 219), the laity's right of freedom in their earthly affairs (c. 227), 
etc.8 But it is obvious that the content of these freedoms is quite different 
from the right to religious freedom, which is also the c ase with areas of 
freedom with respect to the faithful, even in the light of the authority of 
the various acts of ecclesiastical magisterium described in cc. 749-754. 

6. Cf. P. LOMBARDfA, "Dualisrno cristiano y libertad religiosa en el Concilio Vaticano II," in 
Jus Canonicum 26 (1986), pp. 13-32; C. SOLER, "Sobre el papel del dualisrno cristiano en la 
genesis de la libertad," in Ius Canonicum 30 (1990), pp. 287-304. 

7. Cf. A. DE FUENMAYOR, La libertad religiosa (Parnplona 1974); P. PAVAN, "El derecho de 
libertad religiosa en sus elernentos esenciales, "  in La libertad religiosa (Madrid 1969) , 
pp. 189-256 .  

8. Cf. P. LOMBARDIA, "Libertad y autonornfa en la  Iglesia," in Ius Canonicum 13  (1973), 
pp. 5-29; E. MOLANO, La autonomia privada en el ordenamiento can6nico (Parnplona 1974). 
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749 

Bk. III. The Teaching Office of the Church c. 749 

§ 1. Infallibilitate in magisterio, vi muneris sui gaudet 
Summus Pontifex quando ut supremus omnium 
christifidelium Pastor et Doctor, cuius est fratres 
suos in fide confirmare, doctrinam de fide vel de mo
ribus tenendam definitivo actu proclamat. 

§ 2. Infallibilitate in magisterio pollet quoque Collegium 
Episcoporum quando magisterium exercent Episcopi 
in Concilio Oecumenico coadunati, qui, ut fidei et 
morum doctores et indices, pro universa Ecclesia 
doctrinam de fide vel de moribus definitive tenen
dam declarant; aut quando per orbem dispersi, com
munionis nexum inter se et cum Petri successore 
servantes, una cum eodem Romano Pontifice authen
tice res fidei vel morum docentes, in unam senten
tiam tamquam definitive tenendam conveniunt. 

§ 3. Infallibiliter definita nulla intellegitur doctrina, nisi 
id manifeste constiterit. 

§ 1. In virtue of his office the Supreme Pontiff is infallible in his teaching 
when, as chief Shepherd and Teacher of all Christ's faithful, with the 
duty of strengthening his brethren in the faith, he proclaims by defini
tive act a teaching to be held concerning faith or morals. 

§ 2. The College of Bishops also possesses infallibility in its teaching 
when the Bishops, gathered together in an Ecumenical Counc il, exer
c ise the magisterium and, as teachers and judges of faith and morals, 
definitively dec lare for the universal Church a teaching to be held 
concerning faith and morals; likewise, when the Bishops, dispersed 
throughout the world but maintaining the bond of union among them
selves and with the successor of Peter, together with the same Roman 
Pontiff authentically teach matters of faith or morals, and are agreed 
that a particular teaching is definitively to be held. 

§ 3. No teaching is understood to be infallibly defined unless this is mani
festly demonstrated. 

SOURCES: § 1: LG 25 
§ 2: LG 25 
§ 3: c. 1323 § 3; SCCong Instr. Inter ea, 4 nov. 1969, 9 (AAS 
62 [1970] 126-127) 

CROSS REFERENCES: cc. 330-333, 336, 337, 341, 747 § 2 
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COMMENTARY ------

Eloy Tejera 

1 .  Living and infallible magisterium 

This canon begins the presentation of the normative principles and 
rules of procedure mandatory for those persons who exercise the living 
magisterium of the Church in their duties with regard to the authentic in
terpretation, illustration, defense, and application of the deposit of faith 
contained in the scriptures or handed down by tradition. It is clear that 
this norm concerning acts inherent in the living magisterium, 1 which is the 
very essence of the canonical discussion of the Church's magisterium, 
must always be stated in a form that is consistent with divine teaching on 
the munus petrinum, "your faith may not fail" and "strengthen your 
brothers" ( cf. Lk 22:32), and must be consistent also with the mission to 
teach all peoples received by the bishops as successors of the apostles 
(LG 24). 

The infallible magisterium, governed by c. 749, has a clear priority 
among the various kinds of living magisterium. Its special characteristic is 
the preservation from error through divine assistance which is given to 
the persons mentioned in this canon. Infallibility is therefore a charism of 
negative content-the exclusion of error-which makes infallible pro
nouncements immutable, since they are made with the assistance of the 
Holy Spirit and require no subsequent approval and are not subject to any 
appeal (cf. LG 25). 

Even though the doctrine of infallible magisterium was defined at the 
First Vatican Council,2 we do not find a direct norm in the CJC/1917 for acts 
of magisterium resulting in infallible pronouncements. Its current canoni
cal treatment is the product of work done by the coetus de Lege Ecclesiae 
fundamentali, 3 which closely follows the Second Vatican Council (LG 25). 

2. Infallible act of the magisterium carried out by the Roman Pontiff 

In paragraph 1, canon 749 sets forth the criteria for recognizing an 
act of infallible magisterium by the Supreme Pontiff. First, it must be an 
act of the exercise of his office as chief shepherd and teacher of all the 

1. Cf. LEO XIII, Enc. Satis cognitum, June 20, 1896, in Dz.-Sch., 3305; Prus XII, Humani 
generis, August 12, 1950, in Dz.-Sch., 3886; DV, 10. 

2. Cf. Const. dogm. Pastor aeternus, c. IV, in Dz.-Sch., 3073. 
3. Cf. Comm. 9 (1977), pp. 107-109. 
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faithful,4 including the bishops, whom he, as head of the College of Bish
ops, is to "strengthen" in the faith (Lk 22 :32) by carrying out his divine 
mission of establishing the unity of the Church on the "rock" (Mt 16:16) of 
his magisterial chair. 

Further, in order for it to be clear that the Roman Pontiff intends to 
carry out an act of infallible magisterium, he must intend to proclaim, in a 
definitive act, the teaching that is to be followed. That is to say, he must in
tend to declare a doctrinal point by means of a definitive act of his magis
terium. In other words, he must intend to define or dogmatically declare a 
certain teaching. 5 It is clearly not an act of infallible magisterium when the 
Roman Pontiff adopts an exhortatory manner or tries to awaken personal 
reflection in the faithful or when he is questioned or expresses his opinion 
as a private teacher while speaking to private groups, since in these cases 
he does not intend to define a teaching by exercising his supreme apos
tolic authority. 

But in addition to the subjective requirements mentioned above, any 
act of infallible magisterium must also meet a necessary objective condi
tion: the teaching being defined must have to do with faith and morals. 
This necessary condition comes from the divine order flowing from reve
lation: "Yet this Magisterium is not superior to the word of God, but is its 
servant. It teaches only what has been handed on to it" (DV 10). From this, 
it follows that "this infallibility, however, with which the Divine Redeemer 
wished to endow his Church in defining doctrine pertaining to faith and 
morals, is co-extensive with the deposit of divine revelation, which must 
be religiously guarded and loyally and courageously expounded" (LG 25). 
In short, infallible magisterium must be limited to the area of faith and 
morals, since this is where the truth of the revelation imparted from the 
lips of Christ culminates: "This Gospel was to be the source of all saving 
truth and moral discipline" (DV 7). 

The Council of Trent had already used this strong expression in 
pointing out the divine design of maintaining the puritas ipsa Evangelii 
in the Church-backed by its promulgation from the lips of Christ and by 
the preaching of the apostles-as the source "omnis, et salutaris veritatis, 
et morum disciplinae." These two areas encompass the entirety of the rev
elation, which is always related to matters "tum ad fidem tum ad mores 
pertinentes. "6 

Thus since the Pope's infallible magisterium is at the service of reve
lation and the Gospel, the First Vatican Council met the objective require
ment for an infallible magisterium of the Roman Pontiff with respect to 

4. Cf. Const. dogm. Pastor aeternus, c. IV, in Dz.-Sch., 3073; LG 25. 
5. Cf. Comm. 9 (1977), p. 107. 
6. Sess. IV, May 8, 1546, Decreto sabre las Escrituras can6nicas. Cf. T. L6PEZ, '"Fides et 

mores' en Trento," in Scripta Theologica 5 (1973), pp. 175-221. 
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faith and morals, 7 just as the earlier magisterium defined the contents of 
the depositum fidei in these two areas. 

To understand better that the disciplina morum can also be an area 
of infallible magisterium, it should be remembered that faith must neces
sarily be expressed in external works, because "faith, if it hath not works, 
is dead" (James 2 :26), and "faith expresses itself through love" (Gal 5:6). 
The kingdom of heaven "is gained through the efficacy of faith, which is 
present when the works of faith are present. That is to say, the works of 
one who is truly faithful will give witness to his faith and show that he is 
truly faithful, imbued with great faith, perfect faith, faith in God, faith that 
glows with good works, so that the Father of all is glorified through Jesus 
Christ."8 Another indication of the importance that the Church has always 
attached to the Jides et mores as the very core of divine revelation is that 
Biblical exegesis, from the time of the Church fathers, has understood that 
the allegorical meaning of the Bible-the meaning of faith-and the tropo
logical meaning of the Bible-the meaning related to the moral and practi
cal requirements of faith-were necessary in order to arrive at the correct 
interpretation of the Scriptures. 9 

As far as the disciplina morum is c oncerned as an area of the 
Roman Pontiff's infallible magisterium, it must be remembered that the 
scope of morals is not exhausted in moral theology; morals also have to 
do with other aspects of Christian practice developed by Church law, lit
urgy, or ascetics, since the veritas salutaris has a fundamental influence 
on them. 

In order to express better the impac t of infallible magisterium on 
this broad area of Christian practice, the canon stresses that as an effect 
of this magisterium, the teaching expounded in it tenenda est rather than 
credenda est, as the canon read at one point when it was being drafted. It 
was later corrected expressly to emphasize the importance of infallible 
magisterium in practical matters, which is also in line with the manner in 
which this point was phrased by Vatican II ( cf. LG 25).10 

The inclusion of mores in infallible magisterium cannot ignore the 
fact that the principles of natural order arising from human nature are also 
related to morals. In this sense (see also the commentary on c. 747 § 2), 
the profound link between the order of creation and the order of redemp
tion should be remembered, since, as St. Thomas says, "It is necessary for 

7. Cf. Const. Dogm. Pastor aeternus, ch. IV, in Dz.-Sch., 3073; VSP, 4, 8, 26, 27, 28, 30, 84, 
86, 88. 

8. Cf. "Carta de San Clemente a las virgenes," II, 2, in D .  RUIZ BUENO, Padres Apost61icos 
(Madrid 1965), p. 268. 

9. Cf. T. L6PEZ, '"Fides et mores' en la literatura medieval," in Scrip ta Theologica 8 
(1976), pp. 93-108. 
10. Cf. Comm. 9 (1977), p. 107; G. Muccr, "La competenza del Magisterio infallibile," in La 

Civilta Cattolica 139 (1988), III, pp. 22-23. 
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God to give man some principles by virtue of which he is ordained to have 
supernatural happiness just as he is ordained by moral principles for his 
natural purpose, although not without divine help."11  Moreover, revelation 
contains moral precepts that in themselves may be discovered by natural 
reason, but man's condition as a sinner makes it difficult for him to see 
them. Thus the teaching of Vatican II, far from excluding natural law from 
the area covered by infallible magisterium, confirms its inclusion by point
ing out that the Church's infallibility extends to the entirety of the divine 
revelation (LG 25). 

3. Infallible act of the magisterium carried out by the College of 
Bishops 

Paragraph 2 of the canon regulates acts of infallible magisterium by 
the College of Bishops, whose infallibility, like the magisterium above, 12 is 
taught by Vatican II: "The infallibility promised to the Church is also 
present in the College of Bishops when, together with Peter's successor, 
they exercise the supreme teaching office" (LG 25). In essence, the scope 
of the magisterium is an extension of the full and supreme authority of the 
College of Bishops, headed by the Supreme Pontiff (LG 22; c. 336). 

The College of Bishops, which exercises its authority over the uni
versal Church in solemn form in an ecumenical council, can also formu
late an infallible teaching in an ecumenical council ( cf. c. 337). However, it 
would be an error to assume that any magisterium solemnly exercised in 
an ecumenical council is infallible; just as it is not possible to equate the 
entire spectrum of the Supreme Pontiff's magisterium with infallible mag
isterium, as we have just seen in § 1 of this canon. Neither would it be cor
rect to equate a magisterium solemnly exercised at an ecumenical council 
with infallible magisterium. For its magisterium to be infallible, an ecu
menical council must declare to the entire Church that a given teaching on 
faith and morals is to be considered definitive. Only then are the bishops, 
in unity with the Pope in the solemn form of an ecumenical council, acting 
as teachers and judges of faith and morals, whose definitive decision is 
not subject to later approval or any appeal. It is clear that such infallible 
decisions, for the reasons explained above, must have to do with matters 
related to faith and morals. 

But the infallible magisterium of the College of Bishops, in agree
ment with its head, the Roman Pontiff, is not limited to solemn acts by an 
ecumenical council alone. Since there are other kinds of collegial acts 
(c. 341 § 2), the bishops "dispersed throughout the world but maintaining 

11 .  S. Th. , I-II, q .  62, a. 1 .  
12. Cf. PIUS IX, Let. Tuas libenter, December 21,  1863, in Dz.-Sch., 2879; VATICAN COUNCIL I, 

Const. dogm. Dei Filius, ch. 3, in Dz.-Sch., 301 1. 
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the bond of union among themselves and with the successor of Peter" 
( c. 7 49 § 2) may also exercise infallible magisterium. 

This is a possibility that had already been raised by Vatican I when it 
taught that an ordinary, universal magisterium-as well as a solemn one
may expound all the truths contained in the scriptures and tradition 13 to 
be believed as divinely revealed and which must be believed in with di
vine, Catholic faith. This principle, which is repeated in the CJC/1917, 
c. 1323 § 1 (although it does not use the word "infallibility"), says that or
dinary, universal magisteriums may expound truths to be believed in with 
divine, Catholic faith, which implies infallible magisterium. It might per
haps be argued that the ordinary, universal magisterium mentioned in 
these texts refers to a magisterium of the Roman Pontiff rather than a 
magisterium of the bishops in agreement with the Pontiff. However, an in
terpretation excluding the bishops from magisterium, as if they were not 
giving ordinary, universal magisteriums, is not acceptable. Pius IX himself 
used another, perhaps more expressive, way of explaining this point: obe
dience of an act of divine faith should not be limited to matters only de
fined in express decrees from ecumenical councils or Roman Pontiffs, but 
should also include matters that are taught, as having been divinely re
vealed, by the ordinary magisterium of the entire Church around the 
world, and thus are universally and consistently accepted and considered 
by Catholic theologians as relevant to the faith. 14 

The text of c. 749 § 2, reflecting Vatican II's doctrine on the infallible 
teaching of the bishops per orbem dispersi (LG 25) further clarifies the re
quirements for this method of expounding the infallible magisterium: the 
bishops must act by "maintaining the bond of union among themselves 
and with the successor of Peter, together with the same Roman Pontiff au
thentically teach .. .  and agree that a particular teaching is definitively to 
be held." 

The point that turned out to be the most difficult to express in the 
work of codification is how this magisterium should maintain unity with 
the Roman Pontiff. The authors of the current c. 749 § 2 ,  perhaps influ
enced by the current c. 341 § 2 on the requirement that the Roman Pontiff 
support or freely agree to any inherently collegial act, included this sen
tence: "In this latter case, consent with the bishops' teaching may be given 
in an official statement by the Roman Pontiff."15 

This seemed like a good idea to some consultors, but to others it 
seemed unacceptable to reduce the Roman's Pontiff's role to that of a 
mere notary public that receives or declares whatever the bishops decide 

13. Cf. Const. Dogm . Dei Filius, ch. 3, in Dz.-Sch., 3011 .  
14. Cf. Prus IX, Let. Tuas libenter, cit.; P. PICOZZA, "El Magistero della Chiesa nel nuovo 

Codex (canoni 747-759)," in Scritti in memoria di Pieto Gismondi, II (Milan 1991), pp. 161-
163. 
15. Cf. Comm. 9 (1977), p. 108. 
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instead of requiring an explicit approval of the bishops' magisterium; 
some thought it would be better to let the Pope handle each case at his 
own free will; others made the point that if explicit approval is not re
quired, the parallelism of the required approval of an ecumenical council 
would be lost. 16 The outcome of this debate was to insert the phrase "una 
cum eodem Romano Pontifice"17 before the phrase "authentice res fidei 
vel morum docentes," which makes clear the required unity with the Pope 
that a bishops' magisterium claiming to proclaim a given teaching as defin
itive must have. 

4. Corroboration for the status of a teaching as infallible 

As paragraph 3 states, "no doctrine is understood to be infallibly de
fined unless this is manifestly demonstrated." This requirement is necessi
tated by the positive nature inherent to sources of divine revelation and 
acts of magisterium whose existence can sometimes be proved indirectly, 
but never supplanted. Those involved with the codification of the CIC 
stressed the usefulness of approval by the Roman Pontiff of the magiste
rium of the bishops per orbem dispersi to make clear unanimitas in 
docendo and thus the magisterium of the College of Bishops. Although 
canon law does not require this approval, it is clear that the phrase una 
cum eodem Romano Pontifice in § 2, in addition to expressing the neces
sary union with the head of the College of Bishops inherent in the una
nimitas in docendo, contributes to facilitating the external corroboration 
inherent to any act of magisterium. 

As a consequence of the specific value of infallible magisterium with 
respect to other auctoritates or theological reasons, dogmatic theology 
should clarify to the greatest extent possible the specific theological status 
of the various theses of dogma. With respect to the ex cathedra of the 
Roman Pontiff's magisterium, Vatican II says that sincere obedience should 
be given to his pronouncements "and sincere assent [should] be given to 
decisions made by him, conformably with his manifest mind and intention, 
which is made known principally either by the character of the documents 
in question, or by the frequency with which a certain teaching is proposed, 
or by the manner in which the teaching is formulated" (LG 25). 

16. Cf. ibid., pp. 108-109. 
17. Cf. ibid. 
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§ 1.  Fide divina et catholica ea omnia credenda sunt quae 
verbo Dei scripto vel tradito, uno scilicet fidei depo
sito Ecclesiae commisso, continentur, et insimul ut 
divinitus revelata proponuntur sive ab Ecclesiae ma
gisterio sollemni, sive ab eius magisterio ordinario 
et universali, quod quidem communi adhaesione 
christifidelium sub ductu sacri magisterii manifesta
tur tenentur igitur omnes quascumque devitare doc
trinas iisdem contrarias. 

§ 2. Firmiter etiam amplectenda ac retinenda sunt omnia 
et singula quae circa doctrinam de fide vel moribus 
ab Ecclesiae magisterio definitive proponuntur, scili
cet quae ad idem fidei depositum sancte custodien
dum et fideliter exponendum requiruntur; ideoque 
doctrinae Ecclesiae catholicae adversatur qui eas
dem propositiones definitive tenendas recusat. 

§ 1. Those things are to be believed by divine and catholic faith which are 
contained in the word of God as it has been written or handed down 
by tradition, that is, in the single deposit of faith entrusted to the 
Church, and which are at the same time proposed as divinely re
vealed either by the solemn magisterium of the Church, or by its ordi
nary and universal magisterium, which in fac t is manifested by the 
common adherence of Christ's faithful under the guidance of the sa
cred magisterium. All are therefore bound to shun any contrary doc
trines. 

§ 2. Each and every thing set forth definitively by the Magisterium of the 
Church regarding teaching on faith and morals must be firmly ac
cepted and held; namely those things required for the holy keeping 
and faithful exposition of the deposit of faith; therefore, anyone who 
rejec ts propositions which are to be held definitively sets himself 
against the teaching of the Catholic Church. 

SOURCES: c .  1323 § 1; PIUS PP. XII, Ap. Const. Munificentissimus 
Dominus, l nov. 1950 (AAS 42 [1950] 753-771); LG 25; DV 5 ,  
10 ;  SCDF Let. Cum Oecumenicum, 24 iul. 1966 (AAS 58 
[1966] 659-661); Syn. Bish. Deel., 28 oct. 1967; SCDF Deel. , 
24 iun. 1973, 2-5 (AAS 65 [1973] 398-404) 

CROSS REFERENCES: cc. 204-206, 209-211, 215-218, 749, 752-754 
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COMMENTARY ------

Eloy Tejero 

In its original promulgation, this canon referred only to the acts of 
magisterium that must be received with the obsequium fidei di vi nae et 
catholicae. John Paul II1 decreed and established that a §  2 be introduced, 
which defines the duty of firmly accepting and retaining the truths that are 
considered the secondary object of the infallible magisterium. In this way, 
the lacuna of the original canon is bridged. 

1. The characteristic value of the truths of divine and catholic faith 

This value arises from the dual foundation indicated by each of these 
adjectives: from having been divinely revealed-contained in the scrip
tures or tradition-and from being taught under the magisterium for the 
purpose of being known as divinely revealed. The convergence of these 
two factors permeates the truths of this order with maximum certainty 
which is inherent in the truths of dogma that provide objective, but further 
perfectable, knowledge of divine truths. 2 

The magisterium of the Church exerts its authority to the maximum 
in definitions of dogma because of the Church's certainty of her grounding 
in the word of God in both scripture and tradition. She is aware that she is 
in full harmony with the single deposit of faith entrusted to her safeguard
ing, with the assistance of the Holy Spirit. 

From the juridical point of view, proper to our treatment, it should 
be pointed out that dogmas, whose theological importance is so great that 
they give rise to dogmatic theology (a basic branch of theology), necessar
ily entail a formal resolution, a positive definition, a decree by a body of 
the Church corresponding to the solemn magisterium or to its ordinary or 
universal magisterium. This is to make absolutely clear the importance 
which, both in the canonical sphere as well as in the theological one, the 
power to decide possesses, a power that, in accordance with "the su
premely wise arrangement of God" (DV 10), enjoys the supreme authority 
of the Church. A glance at Church history and dogma is sufficient to show 
that so often, in fact, the same bodies of universal jurisdiction have pro
mulgated both dogmatic and discipl inary canons. From this one can 
thereby confirm the existence of one single body with the decision
making power over both faith and discipline. 

1. CDF, MP Ad tuendam fidem, May 18, 1998, no. 5, in AAS 90 (1998), p. 459 
2. Cf. E. DUBLANCHY, "Dogme," in Dictionnaire de Theologie Catholique ,  IV, 1, 1574-1650. 

29 



c. 750 Bk III. The Teaching Office of the Church TEJERO 

Any truth of the divine and catholic faith thus entails an exerc ise of 
the infallible power of the magisterium, which positively presents its deci
sions ( as juridical provisions are also formulated) with stress, at times, on 
judgments correcting errors written by iudices fidei. At other times, this 
is done by addressing the positive contents taken from the depositum 
fidei which, once defined, bec ome a true regula fidei or law of divine 
faith, promulgated as such by the Church, which contains a real obligation 
embodying a doc trinal aspect of the Gospel of Christ that therefore obli
gates a believer to give his obsequium fidei divinae in his acceptance of 
the embodiment of truth written by the infallible magisterium of the 
Church. 

This embodiment of the truth secundum revelationem (LG 25) con
tained in dogmatic statements is the reason for their priority over other 
formulations of the magisterium or any other type of auctoritates or any 
other kind or theological reasons, and these dogmatic statements are also 
the basis of the communio fidei that is the Catholic Church. In addition, 
the power of truth always has to be conduc ive to unity. 3 Embodiments of 
statements of dogma have the unique power to bind believers to the uni
versal and spec ific obligation to place one's intellect and will in full obedi
ence to God who reveals it and to the magisterium that infallibly teaches it. 

2. The common adherence of the faithful to the truths of divine and 
Catholic faith 

The obligation that binds one to all truths of divine and catholic faith 
is so c ompelling, and the power inherent in the truth of dogma which 
draws all the faithful of the Church into unity is so strong that it "is mani
fested by the common adherence of Christ's faithful under the guidance of 
the sacred magisterium" (c. 750). 

Such a synthetic manner of presenting Vatic an II's doctrine on the 
munus propheticum of all the faithful and their sensus fidei (LG 12; 
DV 10)4 has caused some writers to lament that the canon does not fully 
embody the Counc il's doctrine. 5 It should be remembered, however, that 
the need for synthesis in the texts of the code, regarding those formulated 
by Vatican II, is seen in many other canons that capture the most relevant 

3. Cf. CDF, Instr. Donum Verita tis, May 24, no. 3: AAS 82 (1990), p. 1551, 
4. Cf. J. SANCHO, Infalibilidad del Pueblo de Dios. "Sensus fidei" e infalibilidad 

organica de la Iglesia en la Constituci6n "Lumen gentium" del Vaticano II (Pamplona 
1987). 

5. Cf. E. CORECCO, "Aspetti della ricezione del Vaticano II nel Codice di Diritto Canonico," 
in Il Vaticano II e la Chiesa (Brescia 1985), pp. 353 and 358; W. AYMANS, "Begriff, Aufgabe 
und Trager des Lehramts," in Handbuch des katholischen Kirchenrechts (Regensburg 1983), 
§ 61,  p. 540. 
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aspects within the canonical system and must always be interpreted in the 
light of the full texts of Vatican II. 

The same approach was followed in inserting the reference to the 
"communis adhaesio christifidelium sub ductu sacri magisterii" in c. 750: 
these are references taken from Lumen gentium 12, which express very 
well the communio Jidei that comes from full obedience of the intellect 
and will of the faithful who accept the truths of divine and catholic faith. It 
is c lear then that the universitas fidelium cannot be deceived in their 
faith and that the holy people manifest their mun us propheticum through 
a supernatural understanding of faith when they give their universal con
sent in matters related to faith and morals, as Lumen gentium 12, states. 

It cannot be denied that the phrase supernatural is sensus fidei to
tius populi has a more markedly active meaning than the phrase commu
nis adhaesio christifidelium. This active dimension of the sensus fidei is 
widely seen in many canons of the CIC, especially in book III (which we 
cannot discuss now); but this is the time to point out the fundamental 
value inherent in infallible definitions "which must always have the assen
sus Ecclesiae" (LG 25), and which therefore enrich and direct every act of 
the plebs sancta and their shepherds, who are faithful to the sacred de
posit of the word of God entrusted to the Church (DV 10). This active faith 
of the sensus Jidei encourages all the faithful to contribute to the growth 
of the perceptio fidei in Ecclesia, "growth in insight into the realities and 
words that are being passed on." This comes about in various ways. It 
c omes through the contemplation and study of believers who ponder 
these things in their hearts (cf. Luke 2 :19 and 51). It comes from the inti
mate sense of spiritual realities which they experience (DV 8). 

In a specific way, Christ performs His munus propheticum through 
the testimony of the life and power of the word inherent in the laity whom 
he forms into witnesses and teaches the meaning of faith and the grace of 
the word ( cf. Acts 2: 17-18; Rv 19:20) so that the power of the Gospel may 
shine forth in everyday family and social life. The laity are valid witnesses of 
the faith if they vigorously link their profession of faith with a faithful life. 
States of life that are sanctified with a special sacrament, such as family and 
married life, have great value with respect to this munus (cf. LG 35).6 

The active dimension of the sensus fidei must not be confused with 
the function proper to the magisterium of the Church, which corresponds 
to the subjects dealt with in c. 749 insofar as infallibility specifically is 
concerned and to those mentioned in cc. 752-754 insofar as other ways of 
exerc ising the sensus fidei are concerned. It would therefore not be cor
rect to call the munus propheticum of all the faithful in the exercise of 
the sensus fidei a common magisterium, nor would it be correct  to call 

6. Cf. E. PARADA, "La posici6n activa de los laicos en el ejercicio del 'munus docendi,"' in 
Ius Canonicum 27 (1987), pp. 99-118. 
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the sensus fidei exercised by the Pope and the bishops in union with him 
a special magisterium. 7 The term doctrinal authority of the faithful8 

would also be incorrect, because auctoritas connotes a public power that 
is not proper to the faithful, either in defining truths of the faith or in other 
areas of hierarchical action. 

The sensus fidei, rather than being found in this line of canonical ap
plication, must be related to other basic aspects of the canonical status of 
the faithful and their calling to carry out the mission God has entrusted to 
His Church (c. 204). On this level, the bonds of the profession of faith are 
essential for the faithful to be in full communion with the Catholic Church 
(c. 205), and it is also a faithful life that bonds the catechumens to the 
Church ( c. 206). Full acceptance of the truths of divine and catholic faith 
is also the foundation for the fundamental duties of the faithful, such as al
ways staying in communion with the Church ( c. 209), living a holy life, and 
helping the Church grow (c. 210). Acceptance is also the basis of the rights 
of the faithful, such as the right to work so that the divine message of 
salvation constantly reaches more and more people around the world 
(c. 211), the right to found and direct associations (c. 215), the right to 
promote and support apostolic action (c. 216), the right to a Christian edu
cation (c. 217), and the right to lawful freedom to research the sacred sci
ences (c. 218). 

Even so, it must be admitted that the content of the final text of 
c. 750 is quite scant when it comes down to the unique obligation, of nega
tive content, arising from acceptance of the truths of divine and catholic 
faith: "all are therefore bound to shun any contrary doctrine." Definitions 
of dogma, in their richness and power, affirm that "in order that the sacri
fic ial offering of his or her faith should be perfect, the person who be
comes a disciple of Christ has the right to receive the word of faith not in 
mutilated, falsified or diminished form but whole and entire, in all its rigor 
and vigor"9 (CT 30). Further, in the dogmatic definitions we find objective 
statements of the contents of faith that make possible the juridical appli
cability of the just and consistent obligations that the faithful owe each 
other and which underlie the rules on the munus docendi in the Church.10 

7. Cf. P. PICOZZA, "11 Magistero della Chiesa nel nuovo Codex (canoni 747-755)," in Scritti 
in memoria di Pie tro Gismondi, II (Milan 1991), pp. 158- 160. 

8. Cf. G. Muccr, "Infallibilita della Chiesa, Magistero e 'autorita dottrinali' dei fedeli," in 
La Civilta Cattolica 139 (1988), pp . 431-442 . 

9. Cf. J.A. FuENTES, "The Active participant in Catechesis and their Dependence on the 
Magisterium," in Studia canonica 23 (1989), pp. 373-386 . 

10. Cf. C.J. ERRAzURIZ M., "La dimensione giuridica del 'munus docendi' nella Chiesa," in 
Ius Ecclesiae l (1989), pp . 177-193; idem, Il "munus docendi Ecclesiae ": diritti e doveri dei 
fedeli (Milan 1991), pp . 23-39, 68-80. 
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3. The doctrine of the faith and the morals on what is necessary to 
safeguard and expound the deposit of the faith proclaimed by 
definitive act 

Among the texts prepared in Vatican Council I, but not promulgated 
due to that council's closure, was canon 9 of the schema dated December 
1, 1870. This canon condemned any person who stated "that the infallibil
ity of the Church is limited only to what is contained in divine revelation 
and does not also extend to other truths that are necessarily required for 
the deposit of the revelation to be kept whole." 11 The reasoning behind the 
statement was provided: "Although the ecclesiastical magisterium deals 
properly and principally with the very word of God written and transmit
ted by Tradition, nevertheless, it is necessary for it to also be extended to 
everything that, if a pronouncment is not given, it is not possible to exer
cise the custody of the divine deposit . "12 As examples of this secondary 
scope of the infallible magisterium, the re la tor Kleutgen ref erred to differ
ent points defined in the Council of Trent which, in themselves, could not 
be said to be revealed. Moreover, some principles of natural law and of 
other human disciplines, and judgments of the Church concerning some 
extraordinary facts, are considered the proper object of this scope of the 
magisterium. 13 

It is evident that the drafters of Lumen gentium 25 were familiar 
with this doctrine not finally promulgated by Vatican Council I, because 
they stated, "and this infallibility with which the Divine Redeemer willed 
His Church to be endowed in defining doctrine of faith and morals, ex
tends as far as the deposit of revelation extends, which must be religiously 
guarded and faithfully expounded." In fact, the doctrinal commission of 
Vatican Council II noted that "the object of the infallibility of the church, 
thus specified, has the same scope of the revealed deposit: and, therefore, 
is extended to everything and only what directly refers to the same re
vealed deposit, or to what is required for the same deposit to be guarded 
and faithfully expounded."14 That is why the Declaration of the CDF, Mys
terium Ecclesiae, 3, established, "According to Catholic doctrine, the in
fallibility of the Church's Magisterium extends not only to the deposit of 
faith but also to those matters without which that deposit cannot be 
rightly preserved and expounded." 15 

On the basis of these texts, F. Ocariz concludes, "It is Catholic doc
trine that infallibility also extends to those (moral) norms which are not 
revealed but whose teaching of is necessary in order adequately to 

11 .  Coll. Lac., VII, 577 
12. Schema II de canst. Ecclesiae preparatory of Vatican Council I, MANSI 53, p. 313. 
13. Cf. M. MOSCONI, Magistero autentico non infallibile e protezione penale (Rome 1996). 
14. Acta synodalia, III, 1 , 221, p. 252, note 1. 
15. AAS 65 (1973), pp. 400-401. 
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expound and define the revealed truth."16 In this connection, no. 2035 of 
the Catechism of the Catholic Church "makes an important clarification 
regarding the extension of infallibility, affirming that, among the doctrinal 
matters not belonging to the deposit of faith but which, because of their 
close relationship with the deposit, can be infallibly taught, include moral 
doctrine, something which some theologians have denied. In so doing, 
[no. 2035] emphasizes the saving nature of the truths of the faith: 'The su
preme degree of participation in the authority of Christ is ensured by the 
charism of infallibility. This infallibility extends as far as does the deposit 
of divine revelation; it also extends to all those elements of doctrine, in
cluding morals, without which the saving truths of the faith cannot be pre
served, explained, or observed."' 17 

Based on the foregoing, one easily understands why it is stated in 
section 2 of the Formula of the profession of faith to be used in cases in 
which Law so provides: "I also firmly accept and hold each and every 
thing definitively proposed by the Church concerning its teachings on 
faith and morals." 18 This important provision was missing from the 1983 
code until John Paul II, "moved . . .  by this need . . .  to overcome this lacuna 
in the universal law," decided to include it in his Motu proprio Ad tuen
damfidem19 § 2 to c. 750. 

The Motu proprio Ad tuendam fidem refers to section 2 of the Pro
fession of faith as the motivation for § 2 of c. 750. It should be stressed, 
however, that the wording of the canon is autonomous and clearer. In fact, 
the economy of the language of section 2 of the Profession of faith, "defin
itively proposed by the Church concerning its teachings on faith and mor
als, "  led some commentators to conclude that there must be an implicit 
distinction therein between an assent of faith with respect to truths be
longing to the deposit of faith and a definitive assent-not necessarily of 
faith-with respect to other truths taught infallibly. 20 But the definitive na
ture of acts of infallible teaching with respect to moral questions do ulti
mately go to the truths of faith. Thus, the phrase, " . . .  namely those things 
required for the holy keeping and faithful exposition of the deposit of 
faith," contained in § 2 of c. 750, represents a welcome clarification. That 
is, it is a specification of a type of infallible magisterial acts by reason of 
their object: the guarding and faithful expounding of the deposit of the 
faith, according to the terminology that is maintained by the texts cited. 
Moreover, section 3 of Motu proprio Ad tuendam fidem acknowledges 

16. F. OcARrz, "La competenza del Magistero della Chiesa 'in moribus,"' in "Humanae Vitae 
20 anni dopo. " A tti del II Congreso Internazionale de Teologia Morale (Roma 9-12 
noviembre 1985) (Milan 1989), p. 130. 

17. A HONTAN6N, La doctrina acerca de la irifalibilidad a partir de la declaraci6n 
"Mysterium Ecclesiae, " (Pamplona 1998), pp. 152-153. 
18. AAS 81 (1989), p. 105. 
19. May 18, 1998, no. 4. 
20. Cf., e.g., A. HONTAN6N, La doctrina ... , cit. , p. 295. 

34 



TEJERO Bk. III. The Teaching Office of the Church c. 750 

this, by pointimg out that the adherence to truths "definitively proposed 
by the Church regarding teaching on faith and morals" [wording from sec
tion 2 of the Profession of faith, which the Motu proprio incorporates and 
expands upon in the code by its addition to c. 750] "is of utmost impor
tance since it refers to truths that are necessarily connected to divine rev
elation. These truths, in the investigation of Catholic doctrine, illustrate 
the Divine Spirit's particular inspiration for the Church's deeper under
standing of a truth concerning faith and morals, with which they are con
nected either for historical reasons or by a logical relationship. "21 

In connection with the specific object of this infallible teaching, the 
degree of commitment that the faithful must maintain with respect to 
these pronouncements is also expressed properly. In this sense, in the pe
riod of time between Vatican Council I and Vatican Council II, some writ
ers maintained the consideration de fide ecclesiastica, because they were 
infallibly taught, but not revealed, truths; while one also speaks of 
tenenda doctrine, which must be admitted. The Profession of faith and § 2 
of the canon under discussion are also expressed along the same lines, the 
texts of which, using the verbs accept and hold, differentiate the degree of 
this acceptance with respect to the obsequium fidei divinae et catholicae 
due to the teachings contained in the Word of God written or transmitted 
by tradition, that the Church presents to be believed as divinely revealed. 

21. MP Ad tuendam fidem, 3. 
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Dicitur haeresis, pertinax, post receptum baptismum, ali
cuius veritatis fide divina et catholica credendae denega
tio, aut de eadem pertinax dubitatio; apostasia, fidei 
christianae ex toto repudiatio; schisma, subiectionis 
Summo Pontifici aut communionis cum Ecclesiae mem
bris eidem subditis detrectatio. 

Heresy is the obstinate denial or doubt, after baptism, of a truth which 
must be believed by divine and catholic faith. Apostasy is the total repudi
ation of the Christian faith. Schism is the withdrawal of submission to the 
Supreme Pontiff or from communion with the members of the Church 
subject to him. 

SOURCES: c. 1325 § 2 

CROSS REFERENCES: cc. 194 § 1,1°, 196, 694 § 1,1°, 844, 1041, 1184, 
1323, 1364 

COMMENTARY ------

Eloy Tejero 

1. Following the consideration of the truths of divine and Catholic 
faith made in the preceding canon, there is the treatment of heresy, apos
tasy, and schism, whose inherent seriousness also reveals the fundamental 
importance of the dogmas of faith and Catholic communion based on 
these dogmas. 

From the very beginning of its efforts, the coetus de Magisterio ecclesias
tico, which drafted this canon, set out to correct the subjective approach 
taken in c. 1325 of the CIC/1917. The coetus made direct reference to here
tics, apostates, and schismatics by stating that "only those who commit 
heresy, apostasy and schism in bad faith are heretics, apostates and schis
matics." 1 

This statement, which was made on other occasions during the work 
on codification,2 was an effort to avoid any possible conflict with the posi
tions taken by Vatican II on the Catholic Church and the communities sep
arated from full communion with her, although a certain imperfect 

1. Cf. Comm. 7 (1975), p. 150. 
2. Cf. ibid. 15 (1983), p. 92. 
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communion may exist. These divisions differ considerably among them
selves, mainly concerning the nature and seriousness of issues related to 
faith and Church structure (UR 3) and not only for reasons of origin, time, 
and place. In any case, Vatican II instituted a rule for individuals that is of 
the greatest importance in the canonical determination of situations we 
find today: "persons who are born now into such communities and are 
taught faith in Christ cannot be found guilty of the sin of separation" 
(UR 3). This is in line with what Saint Thomas wrote: "Persons who sepa
rate themselves from the unity of the Church by their own decision and 
understanding are schismatics. "3 

a) This canon, by avoiding statements on any particular personal sit
uation, provides an objective definition of heresy, whose salient feature is 
a persistent repudiation or doubt of a truth of divine and Catholic faith, 
which is quite different from dissent with other magisterial statements 
that do not constitute statements of dogma. 

Persistent doubt is also a possible factor indicating heresy, not only 
because of the confusion implied by a mental state which shows a lack of 
unity with God who reveals himself and with the Church that teaches his 
revelation, but also by the social harm caused by casting doubt on preach
ing, teaching, or discussion in areas covered by dogma of the faith. 

In spite of the purpose that moved the authors of the Code to de
scribe heresy as such, they were unable to avoid two subjective aspects of 
the definition: heresy presumes that the person doubting or repudiating 
truths of the divine and Catholic faith has been baptized and that the 
doubt or repudiation persists, that is to say, a person persisting in doubt or 
rejection of the truth in spite of warnings , admonitions or correction by 
those who have credibility in matters of the Church's faith. 

b) Apostasy, which also involves the same subjective factors , is de
scribed as a complete abandonment of the Christian faith (not just of a 
given truth of dogma, which is the case with heresy), either explicitly in 
the form of a categorical statement or implicitly in the form of an openly 
public act implying abandonment of the faith by behavior that is radically 
in conflict with the Christian faith, such as approving and persistently sid
ing with persons attacking the Church or the Pope. 

c) Schism is a rupture of the juridical bond and charity that links the 
faithful to each other and to the Roman Pontiff, which occurs when one 
refuses to submit to the authority of the Pope as head of the universal 
Church or denies that one has religious communion with the members of 
the Church that are in union with the Pope. 

2. The definitions of heresy, apostasy and schism given in this canon 
are fundamental with respect to the canonical punishment that may be 

3. S. Th. 11-11, q. 39, a. 1 . 
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incurred by those who commit these crimes defined under c. 1364. These 
definitions are also the basis for denying funeral rites (c. 1184 § 1,1), for ir
regularity to receive sacred orders (c. 1041), for removal from ecclesiasti
cal offic e (194 § 1,1), and for expulsion of members from religious 
institutes (c. 694 § 1,1). But persons who were apostates or schismatics or 
embraced heresy before the age of sixteen, even though they may have 
done so in a culpable manner, or who are in any of the situations de
scribed in c.  1323, do not incur a canonical penalty (see commentary, 
C 1364). 

3. Rupture of the communio fidei catholicae because of the delicts 
described in this canon does not incapacitate persons committing them 
from receiving sanctitas sacramentorum or integritas sacramentorum, 
so long as corruption of the faith does not entail corruption in the proper 
form of the sacrament. Thus, c. 844 § 2 provides that in cases of need, the 
faithful may receive sacraments from non-Catholic ministers in whose 
Church these sacraments are valid. However, as far as the sacrament of 
penance is concerned, the teaching of St. Augustine must be remembered: 
he points out that outside the Catholic Churc h,  where the po testas 
clavium does not exist, no one can be bound or unbound. Only those who 
are at peace with the Catholic Church are forgiven. Those who are not at 
peace with her remain bound. 4 

4. Cf. De baptismo, III , XXV, 32, ed. Petschening, in CSEL, LI, P. 260; E. TEJERO, "La 
'sanctitas sacramenti' y su 'ficta receptio' en la doctrina de San Agustin , "  in Anuario 
Juridico y Econ6mico Escurialense 16 (1993), pp . 445-447. 
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Non quid em fidei assensus, religiosum tamen intellectus 
et voluntatis obsequium praestandum est doctrinae , 
quam sive Summus Pontifex sive Collegium Episcoporum 
de fi de vel de moribus enuntiant , cum magisterium 
authenticum exercent, etsi definitivo actu eandem pro
clamare non intendant christifideles ergo devitare curent 
quae cum eadem non congruant. 

While the assent of faith is not required, a religious submission of intellect 
and will is to be given to any doctrine which either the Supreme Pontiff or 
the College of Bishops , exercising their authentic magisterium, declare 
upon a matter of faith and morals, even though they do not intend to pro
claim that doctrine by definitive act. Christ's faithful are therefore to en
sure that they avoid whatever does not accord with that doctrine. 

SOURCES: Prus PP. XII, Enc. Humani generis, 12 aug. 1950 (AAS 42 
[1950] 567-568); LG 25; VATICANUM II, Notif,  Quaesitum est, 
15 nov. 1965 (AAS 58 [1966] 836); SCDF Let., 24 iul. 1966 
(AAS 58 [1966] 659-661); Syn. Bish. Deel., 28 oct. 1967, 2; 
SCCong Instr. Inter ea, 4 nov. 1969, 9 (AAS 62 [1970] 126-
127); SCDF Deel., 24 jun. 1973, 2-5 (AAS 65 [1973] 398-404) 

CROSS REFERENCES: cc. 218, 749, 750 

COMMENTARY ------

Eloy Tejera 

Although the coetus de Magisterio ecclesiastico drafted a text on the 
issue addressed in this canon, 1 it was not incorporated into the CIC. The 
text proposed by the coetus de Lege Ecclesiae fundamentali, 2 which is 
more nuanced, was used instead. 

l . Classification of acts of magisterium with formally negative 
wording 

The first comment that would seem to be necessary for a correct un
derstanding of this canon is that both the intrinsic disposition of persons 

1. Cf. c. 708 § 2 from the Schema of 1980, p. 170; "Relatio complectens synthesim 
animadversionum," in Comm. 15 (1983), pp. 90-91 .  

2 .  Cf. Comm. 9 (1977), p .  1 10. 
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receiving acts of magisterium as well as the acts of magisterium them
selves mentioned in c. 752 are described in negative terms. This approach 
in phrasing the law (which is necessary in this case, as we shall see) does 
not imply or suggest an attitude of inattention or unawareness with re
spect to either divine assistance with the acts of magisterium mentioned 
in this canon or religious submission with which these acts are to be re
ceived. 

Canon 752, like cc. 7 49-750, refers to the authentic universal magis
terium of the Supreme Pontiff or College of Bishops. The difference is that 
c. 752 deals with magisterial acts the subject matter of which does not at
tempt to define a doctrine by means of a decisive infallible act. Magisterial 
acts of the Roman Pontiff that are made with no indication of being defini
tions of dogma are also called non ex cathedra magisterium (LG 25)3 or 
non-infallible pontifical magisterium. 4 Along this same line of distinction, 
these acts of magisterium, as opposed to the acts of magisterium de
scribed in cc. 7 49-750, are also known as simply authentic magisterium, 
or magisterium that does not have the highest authority. 5 

The need to resort to classifications of these magisterial acts that are 
technically negative (non-infallible, non-definitive, non ex cathedra) is ne
cessitated by the fact that there are no specific bodies or kinds of action 
that can be exclusively described as those of the universal magisterium, as 
discussed here, to differentiate them from statements of dogma that consti
tute infallible magisterium. In fact, the same bodies (the Roman Pontiff and 
the College of Bishops) impart both infallible magisterium and non-defini
tive magisterium. Further, no distinction can be drawn between these two 
types of magisterium by stating that a solemn act gives rise to an infallible 
magisterium, since many documents written by ecumenical councils do 
not claim to define doctrine dogmatically. On the contrary, an ordinary and 
universal magisterium exercised by the bishops, "dispersed throughout the 
world but maintaining the bond of union among themselves and with the 
successor of Peter" ( c. 7 49 § 2) may be infallible ( c. 750). 

Further, the efficacy of a magisterial act alone to formulate a defini
tive, infallible teaching must not be confused with the fact that the same 
magisterial act, even though it may not expressly state that it is definitive 
dogma (such as an encyclical of the Roman Pontiff), may contain infallible 
doctrines originating from earlier definitive acts whose efficacy is not di
minished because magisterial acts of lower authority recalls doctrines de
fined earlier. 

3. Cf. U. BETTI, "L'ossequio al Magisterio pontificio 'non ex cathedra' nel no. 25 della 
'Lumen gentium,"' in Antonianum 62 (1987), pp. 423-461. 

4. Cf. F.J. URRUTIA, "La reponse aux textes du magistere pontifical non infalible," in 
L'Annee Canonique 31 (1988), pp. 95-115. 

5. Cf. C.J. ERRAzURIZ M., Il "munus docendi Ecclesiae ": diritti e doveri dei fedeli (Milan 
1991), p. 126. 
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2. Clarification of the response of the faithful using positive and 
negative terms 

If classifications of the magisterial acts being studied here cannot 
avoid using negative terms to distinguish them from infallible magiste
rium, the same thing arises in describing the attitude with which the intel
lect and will of the faithful are to receive teaching presented in a universal 
and non-infallible magisterium: the faithful are to accept it with religio
sum obsequium, which is not exactly the same as the assent to the divine 
and Catholic faith with which the faithful, under c. 750, are to accept the 
infallible acts of magisterium described in c. 7 49. 

In order to grasp the exact meaning of obsequium religiosum, which 
is the term used by Vatican II (LG 25) to describe how the faithful should 
receive teaching expressed in the acts of magisterium in question, it is 
necessary to appreciate both the similarity and differences between obse
quium religiosum and obsequium fidei. 

The Church, since St. Paul's teaching in 2 Cor 10:5-6 , which de
scribes the faithful's personal response to God who reveals Himself as "in 
captivitatem redigentes omnem intellectum in obsequium Christi," has 
found no better way to express the loving and submissive acceptance by 
the intellect to divine revelation and to the dogmas of the magisterium 
than to repeat the Apostle's words, i.e., by plenum intellectum et volunta
tis obsequium. 6 By this reception, the obedience and submission of the in
tellect and will to revelation, "se totum libere Deo committit" (DV 5), and 
the body of the faithful glows brightly "per commune omnium obsequium 
erga Ecclesiae mysterium. "7 

Unlike obsequium fidei, obsequium religiosum, with which the 
faithful are to receive doctrine expounded in non-infallible authentic mag
isterium of universal scope, means that it "must be accepted reverently as 
supreme magisterium and the faithful must sincerely obey it in their intel
lect and will" (LG 25). 

As can be seen, sincerely obeying with one's intellect and will does 
not imply "bringing every thought into captivity to the obedience of Christ" 
(2 Cor 10:5-6) as does obsequium fidei. Yet acceptance of this authentic, 
universal, and supreme magisterium as such requires obedient assent, i.e., 
a loving and submissive acceptance by one's intellect, will, and conduct, 
"with one's mind and will in accord" (LG 25) with a non-infallible act of 
magisterium. Obsequium religiosum "cannot be just external or a matter 
of discipline, but must be seen with logic and from the perspective of 
faith. "8 Doctrine expounded in these magisterial acts is not only consistent 

6. VATICAN COUNCIL I, Const. dogm. Dei Filius, ch. 3, in Dz.-Sch., 3008. 
7. Cf. PAUL VI, Ap. Exhort. Paterna cum benevolentia, December 8, 1974, in AAS 67 

(1975), p. 14. 
8. CDF, Instr. Donum veritatis, May 24, 1990, no. 23, in AAS 82 (1990), p. 1560. 
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at all times with doctrine taught in dogma, but also, by virtue of divine as
sistance with which these magisterial acts always have an intimate rela
tionship with the truth.9 Therefore, the hallmark of religious assent is 
obedience. 

Religious assent recognizes that the universal non-infallible magiste
rium exercises a divinely assisted function, that it protects the deposit of 
revelation by promoting and unifying its teaching and application to cer
tain historical and cultural circumstances. The constant flux in cir
cumstances ensures that the type of magisterium described here (unlike 
statements of dogma) cannot and should not avoid so many historical, lo
cal, and ephemeral references. This is the "original limitation" 10  of the 
non-infallible magisterium and at the same time its special usefulness, so 
that each Christian generation may find up-to-date guidelines to direct 
their apostolic acts in their own times and places. 

In contrast to the obedient assent to be given this type of magiste
rium in submission and love, there have been a number of opinions over 
the last several decades that take the "original limitation" of this type of 
magisterium as grounds for an alleged right of the faithful to dissent from 
such a magisterium. By equating "original limitation" with an alleged pos
sibility of "error," they claim that the faithful may dissent from it out of an 
alleged maturity acquired by better and surer ways. The model of protest
ing governmental authority taken from civil society would express the at
titude of the faithful to this type of magisterium.11 

This perversion of obsequium religiosum is not acceptable even for 
an attitude on the part of those who dedicate themselves to the sacred sci
ences whose just liberty to do research and express an expert opinion in 
their areas of expertise should still be duly submissive to the magisterium 
of the Church (c. 218). This type of magisterium is still open to possible 
definitive statements in the future and needs the special contributions of 
students of the religious sciences whose assessments, made in accor
dance with the principles and methods of each discipline, are awaited and 
invited by the magisterium itself, "received with an accepting mind and 
will" (LG 25; cf. VSp 109-113). 

9. "L'ossequio al Magisterio pontificio . . .  ," cit., p. 450; C.J. ERRAZURIZ M., "Il 'munus 
docendi Ecclesiae' . . .  ," cit., p. 136. 

10. U. BETII, "L'ossequio al Magisterio pontificio . . .  ," cit., p. 456. 
1 1 .  Cf. CDF, Instr. Donum veritatis, cit., no. 33, p .  1564. 
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Episcopi, qui sunt in communione cum Collegii capite et 
membris, sive singuli sive in conferentiis Episcoporum 
aut in conciliis particularibus congregati, licet infallibili
tate in docendo non polleant, christifidelium suae curae 
commissorum authentici sunt fidei doctores et magistri; 
cui authentico magisterio suorum Episcoporum christifi
deles religioso animi obsequio adhaerere tenentur. 

Whether they teach individually, or in Bishops' Conferences, or gathered 
together in particular councils, Bishops in communion with the head and 
the members of the College, while not infallible in their teaching, are the 
authentic instructors and teachers of the faith for Christ's faithful en
trusted to their care. Christ's faithful are bound to adhere, with a religious 
submission of mind, to this authentic magisterium of their Bishops. 

SOURCES: c. 1326; Pms PP. XII, Alloc., 31 may 1954 (AAS 46 [1954] 313-
317); LG 25; SCDF Let., 24 iul. 1966 (AAS 58 [1966] 659-661); 
Syn. Bish. Deel., 28 oct. 1967 

CROSS REFERENCES: cc. 375, 386, 445, 455, 749, 750, 752, 756, 763, 772 

COMMENTARY ------

Eloy Tejera 

Written by the coetus de Lege Ecclesiae fundamentali, 1 this canon 
has to do with the standing of the magisterium imparted by bishops to the 
faithful entrusted to their care and with the obligation of the faithful to ac
cept this magisterium with religious obedience. 

1. The authentic magisterium of particular scope 

Here we are dealing with a magisterium of particular scope rather 
than the universal magisterium discussed in cc. 7 49-752. This is also an au
thentic magisterium, since "the bishops ... are authentic teachers, that is, 
teachers endowed with the authority of Christ, who preach the faith to the 
people entrusted to them, the faith which is destined to inform their 
thinking and direct their conduct" (LG 25; cf. VSp 114-117). However, this 
magisterium remains subordinate to the universal magisterium at all times. 

1. Cf. Comm. 9 (1977), pp. 1 10-111 .  
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The canon begins by making it clear that it refers to "the Bishops that are 
in communion with the Head and members of the College," since "this 
communion is necessary for its authenticity"2 and is a sure guarantee that 
these magisterial acts are in line with "the obligation all the bishops have 
of fostering and safeguarding the unity of the faith and of upholding the 
discipline which is c ommon to the whole Church" (LG 23, cf. c. 386 § 2). 

Therefore, the particular authentic magisterium is always a teaching 
that is consistent with the Holy Father's magisterium, since only "the Bish
ops who teach in communion with the Roman Pontiff are to be revered by 
all as witnesses of divine and Catholic truth" (LG 25). The bishops and all 
the faithful entrusted to them are in a state of permanent obedience to the 
Pope's magisterium, and this obedience ensures "that the episcopate is 
unified and indivisible and that by virtue of this internal unity of the 
priests, the worldwide multitude of believers is maintained in the unity of 
faith and communion. "3 

In communion and unity with the universal magisterium, the bish
ops' authentic magisterium, in its partic ular scope, has an internal rela
tionship with the truth. For this reason, the faithful entrusted to their care 
should accept it with religious assent (see commentary on c. 752), since 
the bishops are "teachers of doctrine" (c. 375), even though this magiste
rium is not in itself infallible. 

2. Forms of exercising this magisterium 

AE regards ways in which this magisterium can be exercised, c. 753 
states that bishops may teach individually as well as at bishops' c onfer
ences or in particular councils. When this canon was being drafted, there 
were many questions about whether bishops' conferences have a teaching 
mission, and at one time all mention of the conferences was deleted from 
this canon in response to many bishops' comments based on the Schema 
de Lege Ecclesiae fundamentali.4 They were later reinstated among the 
types of magisterium exercised by bishops, together with particular c oun
cils, suggesting a certain parity between Conferences and councils that is 
not found in any other canon in the CIC or the texts of Vatican IL This has 
given rise to a difference of opinion on whether or not bishops' confer
ences are canonical subjects of an authentic magisterium of partic ular 
scope. 

2. CDF, Instr. Donum veritatis, May 24, 1990, no. 19, in AAS 82 (1990), p. 1558; cf. c. 375 
§ 2. 

3. VATICAN COUNCIL I, Const. dogm. Pastor aeternus, prologue, in Dz.-Sch., 3051. 
4. Cf. Comm. 9 (1977), pp. 1 10-111 ;  J. MANZANARES, La autoridad doctrinal de las 

conferencias episcopates (Salamanca 1988), pp. 306-307. 
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A review of these opinions indicates that the proponents of both ar
guments have frequently established an equality between the juridical na
ture of particular councils and that which is characteristic of the bishops' 
conferences. 5 Such contention is clearly contradicted by cc. 445 and 455 
and Vatican II texts (cf. LG 22-23, 25 ; CD 36-38), which do not mention 
the bishops' c onferences when referring to the authentic magisterium of 
the bishops, nor when they are specifying the modes of a "verus actus col
legialis," nor when determining the organs that are competent to establish 
the norms that must be observed in the teaching of the truths of faith. 

The Synod of Bishops of 1985 acknowledged the existing uncertain
ties and recommended that the status of bishops' conferences be studied, 
especially regarding the problem of their doctrinal authority. In view of all 
this, John Paul II decided "to set out the basic theological and juridical 
principles regarding Episcopal Conferences, and to off er the juridical syn
thesis indispensable for helping to establish a theologically well-grounded 
and juridically sound praxis for the Conferences. "6 

Given the specifically pastoral objectives which gave rise to bishops' 
conferences at the end of the nineteenth century, the Motu proprio Apos
tolos suos stresses the significant contribution that bishops' conferences 
have been making to the practice of collegial affection and the spirit of 
communion within the universal Church. However, always taking into ac
count that "at the level of particular Churches grouped together by geo
graphic areas (by countries, regions, etc.), the Bishops in charge do not 
exercise pastoral care jointly with collegial acts equal to those of the Col
lege of Bishops."7 In keeping with these principles, the following comple
mentary norms regarding the bishops ' conferences are established: 

"Art. 1.-In order that the doctrinal declarations of the Conference 
of Bishops ... may constitute authentic magisterium and be published in 
the name of the Conference itself, they must be unanimously approved by 
the Bishops who are members, or receive the recognitio of the Apostolic 
See if approved in plenary assembly by at least two thirds of the Bishops 
belonging to the Conference and having a deliberative vote. 

"Art. 2.-No body of the Episcopal Conference, outside of the ple
nary assembly, has the power to carry out acts of authentic magisterium. 
The Episcopal Conference cannot grant such power to its Commissions or 
other bodies set up by it. 

"Art. 3.-For statements of a different kind, different from those 
mentioned in article 2, the Doc trinal Commission of the Conferenc e of 
Bishops must be authorized explic itly by the Permanent Council of the 
Conference. 

5. MP Apostolos suos, May 21, 1998, no . 7, in AAS 90 (1998), p. 646. 
6. Ibid., no. 10. 
7. Ibid., no. 22 . 
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"Art. 4.-The Episcopal Conferences are to review their statutes in 
order that they may be consistent with the clarifications and norms of the 
present document as well as the Code of Canon Law, and they should send 
them subsequently to the Apostolic See for recognitio, in accordance with 
canon 451 of the Code of Canon Law." 

In order to correctly interpret the provisions of Art. 1, it should be 
borne in mind that the same document established in number 22: "Taking 
into account that the authentic magisterium of the Bishops, namely what 
they teach insofar as they are invested with the authority of Christ, must 
always be in communion with the Head of the College and its members, 
when the doctrinal declarations of Episcopal Conferences are approved 
unanimously, they may certainly be issued in the name of the Conferences 
themselves, and the faithful are obliged to adhere with a sense of religious 
respect to that authentic magisterium of their own Bishops. However, if 
this unanimity is lacking, a majority alone of the Bishops of a Conference 
cannot issue a declaration as authentic teaching of the Conference to 
which all the faithful of the territory would have to adhere, unless it ob
tains the recognitio of the Apostolic See, which will not give it if the ma
jority requesting it is not substantial. "8 

Therefore, although the pontifical document adds that "the interven
tion of the Apostolic See is analogous to that required by the law in order 
for the Episcopal Conference to issue general decrees, "9 they are always 
subject to the recognitio of the Holy See, while the magisterial declara
tions approved unanimously can be published as authentic magisterium 
without receiving said recognitio. In any event, for correct identification 
of the cause that produces the obligatory nature of these declarations, it 
should be taken into account that "the binding effect of the acts of the 
episcopal ministry jointly exercised within Conferences of Bishops and in 
communion with the Apostolic See derives from the fact that the latter has 
constituted the former and has entrusted to them, on the basis of the sa
cred power of the individual bishops, specific areas of competence."10 

8. Ibid. 
9. Ibid., no. 13. 

10. Cf. Prus IX, Let. Tuas libenter, December 21, 1863, in Dz.-Sch., 2879; Prus XII, Enc. 
Humani generis, August 12, 1950, AAS 42 (1950), p. 567. 
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Omnes christifideles obligatione tenentur servandi cons
titutiones et decreta, quae ad doctrinam proponendam et 
erroneas opiniones proscribendas fert legitima Ecclesiae 
auctoritas, speciali vero ratione, quae edit Romanus Pon
tifex vel Collegium Episcoporum. 

All Christ's faithful are obliged to observe the constitutions and decrees 
which lawful ecclesiastical authority issues for the purpose of proposing 
doctrine or of proscribing erroneous opinions; this holds particularly for 
those published by the Roman Pontiff or by the College of Bishops. 

SOURCES: c. 1324; PIUS PP. XII, Enc. Humani generis, August 12, 1950 
(AAS 42 [1950] 561-578); SCDF Let., July 24, 1966 (AAS 58 
[1966] 659-661); Syn. Bish. Deel., October 28, 1967 

CROSS REFERENCES: cc. 29-33, 341, 587, 598, 625, 631, 750, 752, 753 

COMMENTARY ------

Eloy Tejera 

The wording of the previous canons came directly from the work 
done by the coetus de Lege Ecclesiae fundamentali. Though inspired by 
c. 1324 CJC/1917, c. 754 comes from a proposal of the coetus de Magiste
rio ecclesiastico that was incorporated into the 1980 Schema Codicis 
( c. 708 § 3) with the same wording as that of the current c. 754. However, 
there is full consistency between this canon and cc. 750, 752, and 753, 
since the obligation of the faithful to accept and obey the truths of the di
vine and catholic faith as expressed by the Church's infallible magisterium 
or to accept the authentic non-infallible magisterium with religious sub
mission is necessary because of the respective promulgation, by the 
Church's legitimate authority, of constitutions and decrees. 

Therefore, the constitutions and decrees mentioned in this canon are 
specific acts of the munus docendi, acts of magisterium in which the 
Church's legitimate authority teaches the truth, authoritatively witnesses 
to and interprets the word of God, or refutes erroneous opinions. Thus the 
constitutions mentioned in this canon are not those mentioned in cc. 587, 
598, 625, 631, and others, but rather Counciliar constitutions-dogmatic 
constitutions and pastoral constitutions-or pontifical constitutions con
taining doctrine. 1 The same must be said of the decrees mentioned here: 

1. Cf. CDF, Instr. Donum veritatis, May 24, 1990, no. 18, in AAS 82 (1990), p. 1558. 
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these are magisterial acts that should not be confused with the decrees 
mentioned in cc. 29- 33. Decrees issued by Vatican II and other councils 
are clear examples. Diocesan bishops may also promulgate magisterial de
crees, which are quite different from general decrees and executory gen
eral decrees. 

As far as formulations of pontifical magisterium are concerned, it 
should be pointed out that there is a quite varied range of formulations: 
apostolic constitutions, encyclicals, apostolic exhortations-post-syn
odal and otherwise-and discourses. However, there is no need here to 
rank the types of the pope's magisterial acts based on these various kinds 
of documents. Other approaches must be taken to see the mens et volun
tas of the Roman Pontiff, which is manifested "principally either by the 
character of the documents in question, or by the frequency with which a 
certain doctrine is proposed , or by the manner in which the doctrine is 
formulated" (LG 25). 

The Roman Pontiff fulfills his universal mission with the assistance 
of the Roman Curia and, in a special way, with the assistance of the Con
gregation for the Doctrine of the Faith, which, in carrying out its duty to 
further and protect the doctrine of faith and morals, sponsors studies to 
deepen understanding of the faith; assists the bishops to carry out their 
duties as authentic teachers; makes efforts to ensure that faith and morals 
do not suffer from error by examining any questionable books and docu
ments and properly refuting teachings that are erroneous and dangerous; 
and judges delicts against the faith and the most egregious delicts against 
morals and in the celebration of the sacraments ( cf. PB 48-85). 

The Congregation sends its major decisions to the Supreme Pontiff 
for approval (PB 18) and these decisions then become part of the pope's 
ordinary magisterium.2 In this regard, it should be remembered that "in ex
ercising his supreme, full and immediate authority over the universal 
Church, the Roman Pontiff makes use of the various dicasteries of the 
Roman Curia, which act in his name and by his authority for the good of 
the churches and in the service of the sacred pastors" (CD 9; cf. cc. 360 
and 361). 

2. Cf. Instr. Ecclesia Catholica, December 2, 1949, in AAS 42 (1950), pp. 142-147. 
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§ 1. Totius Collegii Episcoporum et Sedis Apostolicae im
primis est fovere et dirigere motum oecumenicum 
apud catholicos, cuius finis est unitatis redintegratio 
inter universos christianos, ad quam promovendam 
Ecclesia ex voluntate Christi tenetur. 

§ 2. Episcoporum item est, et, ad normam iuris, Episco
porum conferentiarum, eandem unitatem promovere 
atque pro vamas practicas impertire, attentis praes
criptis a suprema Ecclesiae auctoritate latis. 

§ 1. It pertains especially to the entire College of Bishops and to the Apos
tolic See to foster and direct among Catholics the ecumenical move
ment, the purpose of which is the restoration of unity between all 
Christians which, by the will of Christ, the Church is bound to pro
mote. 

§ 2. It is a matter for the Bishops and, in accordance with the law, for 
Episcopal Conferences, to promote this same unity and, in line with 
the various needs and opportunities of the c ircumstances, to issue 
practical norms which accord with the provisions laid down by the 
supreme authority of the Church. 

SOURCES: § 1: PIUS PP. XI, Enc. Mortalium animos, 6 Jan. 1928 (AAS 
20 [1928] 5-16); LG 13-15; OE 24-30; UR 4, 8, 9 ;  AA 13, 14; 
AG 15, 36; SCDF Let., 24 Jul. 1966, 10 (AAS 58 [1966] 661); 
DE/1967 I ;  Syn. Bish. Convenientes ex universo, 30 Nov 
1971 (AAS 63 [ 1971] 938) 
§ 2 :  SCRO Instr. Ecclesia catholica, 20 Dec. 1949 (AAS 42 
[1950] 142-147); UR 4, 8, 9; SCDF Let., 24 Jul. 1966, 10 (AAS 
58 [1966] 661); DE/1967 I, 2-7; DE/1967 II, 64-66; SPCU Instr. 
En Mars, 15 Aug. 1970; DPMB 48; SPCU Normae, 22 Feb. 
1975 

CROSS REFERENCES: cc. 383 § 3, 751, 825 § 2, 844 

C OMMENTARY ------

Eloy Tejera 

1. The ecumenical movement among Catholics 

Although Leo XIII had instituted the Pontifical Commission for the 
Reconciliation of Dissidents with the Church in 1895, it was Pius XII who, 
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convinced of the need to foster dialogue and regular contact with sepa
rated brethren , issued the first rules directing Catholic partic ipation in 
this dialogue in accordance with true faith and doctrinal purity.1 Neverthe
less, it would be John XXIII, with the c reation of the Secretariat for 
Promoting Christian U nity on June 5, 1960, who not only showed his be
nevolence toward those called by the name of Christian , but also laid 
down rules so that they could follow the work of Vatican II, which was al
ready at the preparatory stage , and find a life leading to the unity for 
which Christ prayed to his Heavenly Father with such ardor. 2 As is well 
known, this Counc il, in addition to crafting the Church's official doctrine 
on ecumenism (OE and UR) ,  requested the preparation of an ecumenical 
direc tive which was published in two parts in 1967 and 1970.3 

During the pontificate of John Paul II, the CIC and the CCEO had 
provided a partly new disciplinary situation for the faithful of the Catholic 
Church with respect to ec umenism.4 Also , the publication of the Cate
chism of the Catholic Church in 1992 took on an ecumenical dimension of 
basic doctrine for all the faithful of the Church. Along this same line of ac
tion, the Pontifical Council for Promoting Christian Unity, whose areas of 
competence were also determined by Pope John Paul II (cf. PB 135-138), 
recently published the Directorium Oecumenicum noviter compositum 
(DE/1993), which contains all the earlier norms on ecumenism and adapts 
these norms to today's situation. Therefore, this is a text that supersedes 
the preceding ecumenical directive by ex integro reorganizing guidelines 
and universal norms which ensure that the Catholic Church's ecumenical 
activities are in harmony with the unity of faith and discipline that unite 
Catholics with one another ( cf. DE/1993, 6). 

1 .  Cf. mp Superni Dei nutu, June 5, 1960; G. THILS, Historia doctrinal del movimiento 
ecumenico (Madrid 1965); P. RODRIGUEZ, "Ecumenismo I. Estudio hist6rico," in Gran 
Enciclopedia Rialp, VIII (Madrid 1987); pp. 269-278; R. AUBERT, La Santa Sede y la union de 
las Iglesias (Barcelona 1959). 

2. Cf. Ad totam Ecclesiam, May 14, 1967, AAS 59 (1967), pp. 574- 592 and April 16, 1970, 
AAS 62 (1970), pp. 705-724; J. ARIAS, "Bases doctrinales para una configuraci6n juridica de 
los cristianos separados," in Ius Canonicum 8 (1968), pp. 29-120; J. SANCHEZ VAQUERO, 
Directorio ecumenico, I parte (Salamanca 1967), and II parte (Salamanca 1970). 

3. Cf. A. Joos, "Il movimento ecumenico e il nuovo codice di diritto canonico," in fl nuovo 
codice di diritto canonico. Novita, motivazione e significato, (Rome 1983), pp. 307- 334; 
L. MARTINEZ SISTACH, "Contenidos ecumenicos del nuevo C6digo y su incidencia pastoral,"  in 
Bole tin informativo de l  Secretariado de l a  Comisi6n Episcop al de  relacione s 
internacionales 20 (1984), pp. 3-17. 

4. Cf. Comm. 15 (1983), p. 92. Regarding the discussions conducted during the 
codification of the section on the Ministry of the Word, cf. Comm. 7 (1975), pp. 150-154; 9 
(1977), pp. 260-261; 12 (1980), pp. 226-227; 15 (1983), pp. 92-98; 19 (1987), pp. 236- 260; 20 
(1988), pp. 124-126. 
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2 . Areas of ecumenical competence of the College of Bishops and the 
Holy See 

"The Eastern Catholic Churches have a special duty of fostering 
unity among all Eastern Churches, first of all through prayers, by the ex
ample of life, by the religious fidelity to the ancient traditions of the East
ern Churches, by mutual and better knowledge of each other, and by 
collaboration and brotherly respect in practice and spirit." (c. 903 CCEO). 

The ecumenical areas of competence of the College of Bishops and 
the Holy See, which c. 755 § 1 only hints at with the verbs fovere et diri
gere, are made more explicit in the new directive: it is incumbent upon the 
College of the Apostles and the Holy See, as institutes of highest authority, 
to determine the ways and means in which a response should be made to 
the demands of full communion: meeting and assessing the ecumenical 
experience of all particular churches; providing the resources necessary 
for universal communion and communion among all the particular 
churches that belong to and are working for this communion; and giving 
directives for guiding and channeling ecumenical activities in the Church. 
It is on this level that other churches and ecclesial communities desiring 
an ecumenical relationship with the Catholic Church can be directed. It is 
at this level that final decisions can be made relating to re-establishing 
communion (cf. DE/1993 29). 

3. Areas of competence of bishops ' conferences and particular 
churches 

However, these areas of competence of the College of Bishops and 
the Apostolic See should not lead one to think that the particular churches 
or the bishops' conferences working for Christian unity do not have a role. 
As c. 755 § 2 states, the needs and requirements of the times for fostering 
unity may be perceived and met quite well within this particular scope: 
"The communion that exists among these churches and ecclesial Commu
nities of a given region that share some of the same cultural and civic tra
ditions and the same ecclesial heritage is manifest in these particular 
churches and their institutions, such as the Synods of the Eastern 
Churches and bishops' conferences" (DE/1993 28). "Through the particu
lar Churches, the Catholic Church is present in many places and areas 
where there are other Churches and ecclesial communities. These areas 
have their own spiritual, ethnic, political and cultural peculiarities. These 
areas often coincide with the territory of a Synod of Eastern Catholic 
Churches or a Episcopal Conference" (DE/1993 37). 

Particular churches should work to support and maintain the life and 
functioning of unity that has been emphasized by Vatican Council II 
(UR 4). So, the new directory determines the activities that should be 
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undertaken by each diocese's ecumenical delegate; the diocese's ecumeni
cal commission or secretariat; the ecumenic al commission of the synods 
of the Eastern Catholic Churches and the bishops' conferences; the ecu
menical entities in other ecclesial contexts, such as supranational organi
zations and other forms of cooperation among bishops' conferences ( c f. 
DE/1993 41-49). 

Going far beyond c . 755, the new ecumenical directory consists of 
these five major parts: I. The search for Christian unity; II. The organiza
tion in the Catholic Church supporting Christian unity; III. Ecumenical for
mation in the Catholic Church; IV. The communion of spiritual life and 
activities among the baptized; and V. Ecumenical cooperation, dialogue, 
and shared testimony. 
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TITULUS I 

De divini verbi ministerio 

TITLE I 

The Ministry of the Divine Word 

------- INTRODUCTION -------

Jose A. Fuentes 

1 .  The various meanings of the term "ministry of the divine word" 
as used in the CIC. 

The canons in book III generally having to do with the Church 's 
teaching office, particularly the magisterium, are followed by canons on 
various teaching methods. The "Ministry of the Word," which is one way of 
evangelizing-"fides ex auditu" (Rom 10:17)-is the first method dis
cussed. Title I of book III ( cc. 756-761) is devoted to this ministry. 

In the arrangement of the norms of the Code, the ministry of the 
word is understood in a very broad sense that includes all kinds of Chris
tian instruction in the word of God (cf. c. 761; DV 24). This is clear, since 
this title discusses certain acts of the magisterium; acts by persons offi
cially and publicly working with the Church's hierarchy; and efforts to 
spread the word, which is basically on the general responsibility of a be
liever as such. These responsibilities of various persons in the Church in 
no way presume a dialectical relationship among duties or powers; rather, 
they are a consequence of the interdependence of mutual assistance re
lated to one and the same truth. 

The various terms used in the canons in this title to refer to the pres
ervation and spread of the word are as follows: ministry of the word, 
proclamation of the Gospel ( cc. 756ft) and proclamation of the Christian 
doctrine (c. 761). The term ministry of the word is sometimes used in a 
technical sense for the official work of spreading the word, an effort 
which in practice is basically effected by preaching and official cate
cheses. But at other times, this same term is used in a broad sense: thus, 
as we have just pointed out, the "ministry of the divine word" as used in 
this heading encompasses the general responsibility that all the faithful 
have for being witnesses to the proclamation of doctrine ( c. 759) and the 
responsibility parents have for directly exercising catechetical action 
(c. 744 § 2). 
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Although the Code at times uses the term ministry for various evan
gelizing activities, it does not seem to clarify that it can be used to mean 
any apostolic activity of the faithful in general. In fact, when this term or 
the expression ministry of the word is used in current magisterial or ca
nonical doctrine, we may assume in principle that it means acts done by 
the faithful in cooperation with the functions proper to the hierarchy ( cf. 
cc. 230 and 759). 

The meaning of the term proclamation of the Gospel will be ex
plained below in discussing the varied participation of the faithful in the 
ministry of the word. As far as the third term is concerned, proclamation 
of the Gospel, as used in the Code, has the same meaning as ministry of 
the word in the broad sense (see commentary on c. 761). 1 

2. Contents and systematics 

This title consists of introductory canons (756-761) that list the com
petencies of various persons with regard to the ministry of the word by 
distinguishing among the activity of bishops, priests, the religious, and the 
laity. Two chapters follow that contain canons defining these persons' 
roles in two forms of the ministry of the word that are particularly impor
tant: preaching (cc. 762-772) and catechesis (cc. 773-780). 

The aspects of the ministry of the word that are regulated in these 
three parts are fundamental, with each particular law covering a broad 
area. The areas covered by this legislation are: 

a) In the six introductory canons of this title (cc. 756-761), the vari
ous responsibilities of the faithful related to the ministry of the word may 
be categorized as follows: those held by the supreme authority, each 
bishop, and groups of bishops ( c. 756); the right and duty of the clergy to 
proclaim the Gospel to the people entrusted to them (c. 757); the duty of 
the consecrated faithful in this area ( c. 758); the right and duty of the 
faithful, especially the laity, to spread the divine word and to cooperate 
with the hierarchy in the ministry of the word according to their ability 
( c. 759); the purpose of the ministry of the word ( c. 760); and finally, ways 
and means of proclaiming Christian doctrine (c. 761). 

b) Chapter I ( "Preaching the Word of God") sets forth the right of the 
faithful to receive the word and the duty of those involved in ministries to 
preach ( c. 762). The various competencies of the faithful are then de
scribed: bishops have the right to preach (c. 763); priests and deacons 
have the faculty to preach (c. 764); limits on preaching are set for religious 
(c. 765); and the laity are authorized to preach under certain circum-

1 . Regarding the fact that the ordained ministry cannot be replaced and the collaboration 
of the laity in the ministry cf. Instr. EdM. 
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stances ( c. 766). The next canons discuss the main type of preaching, the 
homily ( c. 767), and the contents and ways of preaching ( cc. 768- 770). 
The final canons of this chapter require diligence on the part of the pas
tors to ensure that preaching reaches all people ( c. 771) and sets forth the 
preaching competencies of the bishops and bishops' conferences ( c. 772). 

c) Chapter II ("Catechetical Formation") regulates the following mat
ters: the pastors' responsibility and the purpose of catechesis ( c. 733); the 
right of the faithful to catechize (c. 774); the normative competence the 
Holy See, the diocesan bishops, and bishops' conferences have in prepar
ing catechisms ( c. 775), duties of parish priests ( cc. 776- 777); catechetical 
responsibility of consecrated faithful ( c. 778); use of a variety of instru
ments in catechesis ( c. 779); and responsibility of pastors in training cate
chists (c. 780). 

This systematics differs notably from the systematics that appeared 
in the CJC/1917. Under the earlier norms, it is significant that this entire 
area was regulated in a section entitled, "The Church's Magisterium, " 
where there was a title on "Preaching the Divine Word" that consisted of 
three chapters: catechetical instruction, sacred preaching (i.e., preaching 
per se) , and sacred missions. This division has been superseded by one 
that is more consistent: preaching and catechesis are considered to be 
concrete forms of the ministry of the word. As far as norms on missions 
are concerned, the current code distinguishes between internal missions 
( c. 770), which are considered to be a form of preaching, and missions to 
non-Catholics in places where the usual hierarchy has not been set up. 
These latter missions are regulated by title II of this book rather than the 
title on the ministry of the word. There are many very different manifesta
tions of the ministry of the word in such missions. 

The central idea of the ministry of the word with respect to what we 
will call other forms of evangelization (if we follow the Code's systematics 
and the various titles on the teaching office: missions, Catholic education, 
public communications media) is that there is no true evangelization with
out the ministry of the word. The teaching office, as c. 7 4 7 § 1 states, cov
ers safeguarding, deepening, and proclaiming revealed truth. It may be 
said that the authentic teaching function in mission activities, Catholic ed
ucation, and public communications media requires the ministry of the 
word. This assumes that the area of application of this title's canons, par
ticularly cc. 756-761, is the four titles of the book. Thus it may be said that 
the best place in the systematics for these first canons on the ministry of 
the word would be after the first two canons of book III, which have to do 
with the teaching office in general, and just before the canons on the mag
isterium, which begin with c. 749. 
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3. Participation of the faithful in the ministry of the word: cc. 756-
761 

The various responsibilities of persons related to the ministry of 
the word are categorized in the canons introducing this subject. This is 
done by setting forth the responsibility inherent in sacred ministries, i.e., 
the responsibility of the faithful as such and the responsibility of members 
of institutes of consecrated life. These categories are used to define the 
cooperation of all in the service of the word and to protect the hierarchi
cal diversity of the Church. The first of these canons ( c. 756) describes the 
ministry of those in authority, i.e., the Roman Pontiff and the bishops. 

In order to differentiate the mission of those in authority in the 
Church or those working with authorities who are in sacred orders from 
the mission of those exercising a ministry by virtue of having been bap
tized, two different terms are used: "proclamation of the Gospel" and "wit
nesses of proclamation." In this way, their different responsibility for the 
ministry of the word is made clear. 2 

4. Fundamental concepts governing Codal norms 

Two fundamental points stand out in the regulation of these mat
ters and in determining pastors' duties very clearly in Vatican II docu
ments: a) the obsolescence of the reductionist vision that limited the 
ministry of the word to the obligation of the faithful to receive it (now, 
without neglecting this aspect, greater importance is given to the act of 
spreading the Gospel); and b) following the principle we have just pointed 
out, there is a direct statement and defense of the responsibility of all the 
faithful for this ministry of the word (cf. LG 9-17 and 30-38; GS 40-45; 
CD 13-18, AA; IM). 

a) It is the spirit of the Council that has guided the canons to sort out 
the various aspects and functions that are found in the word of truth that 
Christ gave his Church (receiving it, preserving it, deepening it, spreading 
it ... ) and to categorize the different competencies, rights, and duties of 
the faithful related to spreading the Gospel, at the same time taking into 
account the status of various juridic persons in the Church ( clerics, reli
gious, laity). Since it is not possible to separate these functions properly, 
other aspects and functions thereof, as well as the function of spreading 
the word, are given below. 3 

2. Regarding the teaching role from the point of view of constitutional law, it is 
imperative that one consult the monograph of C.J. ERRAZURIZ M. ,  Il "Munus docendi 
Ecclesiae ": diritti e doveri dei fedeli (Milan 1991). 

3. Cf. ibid., pp. 146-147. 
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b) The Code, unlike the CJC/1917 (which considers the whole minis
try of the word to be an instrument of the magisterium), provides a truly 
broad vision. Responsibility for spreading the word of the Lord extends to 
everyone in the Church, although each of the faithful has various other 
ministries, depending on his or her vocation. 

Thus the ministry of the word is for everyone, although not the same 
form of it is for everyone. But everyone is dependent on those who have 
magisterial responsibility and who proclaim the Gospel with authority as 
the successors of the Apostles (cf. CD 12; AA 1-2). In spite of the impor
tance of this conciliar principle, the first canons of this title and the first 
canons of book III do not contain an explicit text on participation by all 
the faithful in the munus propheticum (although participation by lay be
lievers is explicit in c. 759), nor is there a statement embodying the Coun
cil's teaching on the sensus fidei of the people of God (LG 12). 4 The norms 
that basically establish the right of the faithful to participate in the 
Church's mission of spreading the Gospel are found in a different part of 
the Code (cc. 204 § 1, 211 ,  2 16 and 225). 

In its broad sense, therefore, the ministry of the word is not limited 
to the institutional work of the Church in the form of preaching and offi
cial catecheses. Thus the canons, by categorizing various aspects of the 
important juridical relationships that this work entails, consider other as
pects that depend on personal actions by the faithful. The Church's teach
ing activity, which is the responsibility of all the faithful, should be  
considered public, official teaching that is well defined to protect hierar
chical diversity. 

All these norms are thus intended to protect the hierarchical diver
sity provided for in the munus docendi and the capacity that everyone has 
to cooperate, each in his or her own way, in the ministry of the word. 

This is the thinking that is the basis of these canons. Finally, let us 
point out the most important innovations from the point of view of disci
pline. There are two changes from the former norms: the first is that the 
faculty to preach is considered conferred simultaneously with the sacra
ment of orders; and the second is that in certain circumstances the laity 
may be allowed to preach. 

4. Institutiones Juris Canonici, 2 (Turin 1931), p. 250; CDF, Instr. Donum veritatis, 
sabre la vocaci6n eclesial del te6logo, May 24, 1990, no. 18, AAS 82 (1990), p. 1558. 
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756 

Bk III. The Teaching Office of the Church 

CAPUT I 
De verbi Dei prae dicatione 

CHAPTER I 
Preaching the Word of God 

FUENTES 

§ 1.  Quoad universam Ecclesiam munus Evangelii annun
tiandi praecipue Romano Pontifici et Collegio Epis
coporum commissum est. 

§ 2.  Quoad Ecclesiam particularem sibi concreditam illud 
munus exercent singuli Episcopi, qui quidem totius 
ministerii verbi in eadem sunt moderatores; quando
que vero aliqui Episcopi coniunctim illud explent 
quoad diversas simul Ecclesias, ad normam iuris. 

§ 1. The office of preaching the Gospel to the universal Church has been 
committed principally to the Roman Pontiff and to the College of 
Bishops. 

§ 2. For the particular Churches entrusted to them, that office is exer
cised by the individual Bishops, who are the moderators of the entire 
ministry of the word in their Churches. Sometimes, however, in ac
cordance with the law, a number of Bishops simultaneously carry out 
that office in respect of a number of different Churches. 

SOURCES: § 1: c. 1327 § l ;  Prns PP. XII, Alloc., 31 May 1954 (AAS 46 
[1954] 313-317); LG 23, 25; CD 3; AG 29; Syn. Bish. Deel., 28 
oct. 1967; Syn. Bish. Deel., 22 Oct. 1969, III; PAULUS PP. VI, 
Exhort. Ap. Quinque iam anni, 8 Dec. 1970 (AAS 63 [1971] 
97-107); EN67; PA 
§ 2: c. 1327 § 2; BENEDICTUS PP. XV, Enc. Humani generis, 
15 Jun. 1917 (AAS 9 [1917] 305-317); SCCong Normae, 28 
Jun. 1917, 1 (AAS 9 [1917 ] 328-334); LG 23; CD 3; PAULUS PP. 
VI, Exhort. Ap. Quinque iam anni, 8 Dec. 1970 (AAS 63 
[1971] 97-107); Syn. Bish. Deel., 22 Oct. 1969, III; DPMB 55-
61; EN 68 

CROSS REFERENCES: § 1: cc. 330, 336, 391, 392 § 2 ,  749 
§ 2 : cc. 386, 445, 446, 455, 753 
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FUENTES Tit. I. Ch. I. Preaching the Word of God c. 756 

COMMENTARY ------

Jose A. Fuentes 

1. The supreme authority's supervision over the ministry of the word 

This first canon on the ministry of the word states the specific re
sponsibility of the supreme authority with respect to the proclamation of 
the Gospel. It corresponds to c. 1327 CJC/1917, which defined the preach
ing responsibility of the Roman Pontiff and the bishops. In a very general 
statement, this canon sets forth their responsibility for proclaiming the 
Gospel, a term that includes preaching, catechesis, and any other way of 
spreading Christian teaching. 

The Roman Pontiff exercises this responsibility with authority re
ceived from Christ, independent of any human authority. The canon points 
out that the College of Bishops, as well as the Roman Pontiff, also has this 
supreme authority. This reference to the College of Bishops is the most 
important change made in the canon. Vatican II teaches that "the task of 
announcing the Gospel in the whole world belongs to the body of pastors, 
to whom, as a group, Christ gave a general injunction and imposed a gen
eral obligation .. .  Consequently, the bishops, each for his own part, in so 
far as the due performance of their own duty permits, are obliged to enter 
into collaboration with one another and with Peter's successor, to whom, 
in a special way, the noble task of propagating the Christian name was en
trusted" (LG 23). 

In traditional discussions of the Roman Pontiff's responsibility for 
proclaiming the Gospel, mention was made that he can exercise this min
istry through others. He does in fact exercise it through the vicars, the pre
fects apostolic, and the offices of the Roman Curia. 1 The Roman Pontiff, 
"as successor of Peter, ... has the ministry of 'confirming his brothers in 
the faith', instructing all believers in the essential content of vocation and 
mission in light of the Christian faith and membership in the Church. 
Therefore, not simply the words coming directly from him, but also those 
transmitted by the various departments of the Holy See call for a loving 
and receptive hearing by the lay faithful" (CL 61). 

1. Cf. PO, 9; LG, 32; P. LOMBARDfA, "Trato de los presbiteros con los laicos," in Escritos de 
Derecho Canonico y Derecho Eclesiastico del Estado, t. 4 (Pamplona 1991), pp. 163-169. 
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2. Responsibility of each bishop and groupings of bishops 

The mission of the Roman Pontiff and College of Bishops is not only 
to proclaim the Gospel in general to the universal Church; it also involves 
direct responsibility to each of the faithful. This mission of the ecclesiasti
cal authority, though by its nature exclusively supreme, is not, however, 
unique. According to the norm of law, in union with the supreme authority, 
each bishop in his diocese and groupings of bishops also teach. 

Canon 756 § 2 points out that each bishop in his particular church, in 
submission to the supreme authority, exercises the mission of proclaiming 
the Gospel. Each bishop, subject only to the supreme authority, has the 
basic duty to proclaim the Gospel to the people who have been entrusted 
to him (LG 25; CD 12-14). At the same time, each bishop has the right and 
duty to supervise any other evangelizing efforts in the particular church. 
As the canon phrases it, bishops exercise this function as moderators of 
the entire ministry of the word. This means that in the manifold activities 
of the faithful, including efforts that are not directly subject to the govern
ing authority of a bishop, bishops should assist and encourage these vari
ous initiatives, while at the same time ensuring that these initiatives are in 
fact guided by a Catholic spirit. The term moderators illustrates that 
Christ did not institute the office of bishop so that bishops alone should 
exercise the Church's saving mission ( cf. LG 30) . Hierarchical tasks are to 
facilitate, not hinder, the varying and responsible works of the faithful that 
are themselves necessary for evangelization. 

It is also pointed out that each bishop may exercise this pastoral 
function jointly with other bishops so that several particular churches 
may thus be directed jointly. This ministry, which has been shaped largely 
by bishops' conferences over the last few decades, is to be exercised sub
ject to and within the channels set up by the supreme authority. A second
ary aspect of this work, which does not in any way diminish the authority 
of each bishop over the people of God entrusted to him, is made clear in 
the canon by the words "at times" and "according to the norms of law." A 
bishop's work, incumbent upon him in his particular church by divine law, 
is different from the work incumbent upon him in groupings of bishops 
that are determined and limited by ecclesiastical law. 
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757 

Tit. I .  Ch. I .  Preaching the Word of God c. 757 

Presbyterorum, qui quidem Episcoporum cooperatores 
sunt, proprium est Evangelium Dei annuntiare; praeser
tim hoc officio tenentur, quoad populum sibi commissum, 
parochi aliique quibus cura animarum concreditur; diaco
norum etiam est in ministerio verbi populo Dei, in com
munione cum Episcopo eiusque presbyterio, inservire. 

It belongs to priests, as cooperators with the Bishops, to proclaim the 
Gospel of God. For the people entrusted to their care, this task rests espe
cially on parish priests, and on other priests entrusted with the care of 
souls. Deacons also are to serve the people of God in the ministry of the 
word, in union with the Bishop and his presbyterium. 

SOURCES: c. 1327 § 2; SCCong Normae, 28 Jun. 1917, 1 (AAS 9 [1917] 
328-334); LG 28, 29; CD 30; PO 4; Syn. Bish. Deel., 30 Nov. 
1971, II/I 1 (AAS 63 [1971] 898-922); SDO 22, 6° , DPMB 62; 
EN68; PA 

CROSS REFERENCES: cc. 528 § 1, 764, 835 § §  2-3 

COMMENTARY ------

Jose A. Fuentes 

Sacred ministers have the right and duty to cooperate in the proc
lamation of the Gospel 

The proclamation of the Gospel is a right of the priests (''presbyter
orum . . .  proprium est''). Priestly ordination is received in order to minis
ter the means of salvation (cf. PO 4), i.e., upon ordination priests are given 
the ministry of the word, which is understood as the official, public proc
lamation of the word of God. This right must be exercised in cooperation 
with the bishops ( cf. PO 7) and in accordance with the just limits set by 
authority. 

Since this is a right, it cannot be understood as a concession by 
bishops, a special mission when necessary, or the delegation of authority 
to enable priests to proclaim the Gospel. The wording of the canon pre
sumes this mission is conferred upon ordination, which of course must 
be exercised within the necessary subordination of each priest to an ordi
nary and the laws of the Church. The priests' general mission by virtue of 
their ordination is determined by a specific mission in which ordinaries 
assign certain work or pastoral care of a group of the faithful to the sa
cred ministers. 
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In addition to this right, priests also have the duty to evangelize the 
faithful. This is a duty which, by virtue of the offices they can assume, is 
clearly and juridically defined. This canon mentions parish priests, since 
this is largely the office where ordinary pastoral care is organized. Parish 
priests and priests holding any other pastoral offices in general are to or
ganize and develop a series of ministerial activities and at the same time 
make every effort to involve the faithful and encourage their initiatives 
(cf. C. 528 § 1). 

The priests' ministry of evangelization may be characterized as 
encouraging unity in diversity and reconciling different attitudes and 
charisms so that no one feels left out of the community. In order to do this 
and to achieve solidarity between the pastors and the faithful, priests use 
two fundamental means: by def ending the common good on behalf of the 
bishop and by clearly proclaiming the truth. 1 Priests are to put aside their 
own opinions and judgments and encourage diversity among the faithful 
and proclaim the one true word to attain bonds of communion with the 
bishop and the universal Church. 

Deacons, who are also mentioned as having the ministry of the word, 
are ordained to work with priests and bishops. Their responsibilities, 
rights, and duties, which are also grounded on the ministry they have re
ceived, are not equivalent to those of priests. Their ministries include 
reading the sacred scriptures and instructing and encouraging the faithful 
(cf. LG 29). 

All the sacred ministers should proclaim the Gospel and, as set forth 
later in the canons ( cf. c. 764), all of them have the authority to preach. 
This has led some to say that they participate in the Church's magisterium, 
but it would seem more correct not to use the term magisterium or even 
the term magisterial function, except for those mentioned in Lumen gen
ti um 25, that is to say, for those who exercise functions equivalent to 
those of the office of bishop. 2 

1 .  Cf. C.J. ERRAZURIZ M., Il "Munus docendi Ecclesiae": diritti e doveri dei fedeli (Milan 
1991), p. 210. 

2. Cf. J. HERRANZ, Studi sulla nuova legislazione della Chiesa (Milan 1990), pp. 247-257. 
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Tit. I. Ch. I. Preaching the Word of God c. 758 

Sodales institutorum vitae consecratae, vi propriae Deo 
consecrationis, peculiari modo Evangelii testimonium 
reddunt, iidemque in Evangelio annuntiando ab Episcopo 
in auxilium convenienter assumuntur. 

By reason of their consecration to God, members of institutes of conse
crated life bear particular witness to the Gospel, and so are fittingly called 
upon by the Bishop to help in proclaiming the Gospel. 

SOURCES: c. 1327 § 2; SCCong Normae, 28 Jun. 1917, 1 (AAS 9 [1917] 
328-334); LG 44; CD 33; PC 8-11; DPMB 62; EN69; MR 4; PA 
passim 

CROSS REFERENCES: cc. 573, 578, 662, 666, 673, 674, 678, 680, 682, 
715, 738, 778 

COMMENTARY ------

Jose A. Fuentes 

Particular responsibility of the consecrated faithful to witness to 
the Gospel 

Members of institutes of consecrated life witness to the Gospel and 
cooperate with the Church's hierarchy, according to their own charism. 
Their apostolate consists primarily of the testimony of their consecrated 
life ( c. 673). Thus they exercise the ministry of the word in a peculiar way. 
It should be noted that beginning with c. 758, persons who proclaim the 
Gospel are no longer mentioned. Instead, the Code uses the term wit
nesses of proclamation. This latter term is used in this canon when speak
ing of members of the institutes of consecrated life and in c. 759 when 
speaking of the work of the faithful as such. This latter term indicates that 
their relationship with the word is radically different from the relationship 
the sacred ministers have. 

The work of those who live out their lives in a consecrated Christian 
vocation depends on their charism. The Church needs this "particular" 
witness of consecration (which is common to all the institutes of conse
crated life), and it also needs the special contribution made by the spiri
tuality and the commitments of each institution. "The status of the 
profession of the evangelical counselors, although not part of the hierar
chy of the Church, is nevertheless undeniably a part of their lives and holi
ness" (LG 44). 
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In asking for the assistance of members of institutes of consecrated 
life, bishops are limited by their exemption (cf. c. 591; LG 45), c ommit
ments, and obedience owed by these faithful to their superiors and their 
proper law. This same limit on the bishops' authority is seen in the recogni
tion of the inherent value in the Church of the particular charisms and their 
respective branches of law (cf. MR 4, 10-14). In determining a relationship 
that exceeds what a bishop can order any of the faithful to do, an agree
ment must always be made between the bishop and the moderator of the 
institute to determine exactly the appropriate permissions and mandates. 
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Tit. I. Ch. I. Preaching the Word of God c. 759 

Christifideles laici, vi baptismatis et confirmationis , 
verbo et vitae christianae exemplo evangelici nuntii sunt 
testes; vocari etiam possunt ut in exercitio ministerii 
verbi cum Episcopo et presbyteris cooperentur. 

The lay members of Christ's faithful, by reason of their baptism and confir
mation, are witness to the good news of the Gospel, by their words and by 
the example of their christian life. They can also be called upon to cooper
ate with Bishops and priests in the exercise of the ministry of the word. 

SOURCES: c. 1327 §2; PIUS PP. XII, Alloc., 31 May 1954 (AAS 46 [1954] 
316-317); LG 33, 35; AA passim; AG 41; DPMB 62; EN 70-73; 
PA 7 

CROSS REFERENCES: cc. 211, 216, 225, 228-230, 766, 776 

COMMENTARY ------

Jose A. Fuentes 

I. Responsibility of the faithful as such for the proclamation of the 
Gospel. 

Responsibility of the laity 

This canon, even with direct reference to the laity, indicates the right 
of the faithful to evangelize and their competence to be called to cooperate 
in the work of the hierarchy. In order to spread the word, the faithful do not 
need any kind of special training by the hierarchy or a necessary mandate 
for a mission, authorization, or permission (cf. cc. 211 and 225). But if the 
hierarchy wants one of the faithful to take part in activity which is reserved 
or other work that may not be so reserved, but for which the authority 
wishes them to assume a special responsibility, a special hierarchical man
date is necessary so that the faithful, insofar as a given work is concerned, 
will be under the direction of the Church's authority ( cf. AA 24 ).1 

In order to understand more fully what is said of the laity, certain 
trends that have negatively affected the apostolic responsibility of the lay 
faithful and that have brought warnings from Church authorities must be 

1. Cf. CIC/1917, cc. 1328 and 1337; c. 10 of the Schema de munere docendi (1977); and in 
Schema LEF, c. 64 (65): Comm. 13 (1981), pp. 68-69. 
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mentioned. Thus, John Paul II pointed out that "in particular, two tempta
tions can be cited which they have not always known how to avoid: the 
temptation of being so strongly interested in church services and tasks 
that some fail to become actively engaged in their responsibilities in the 
professional, social, cultural, and political world; and the temptation of le
gitimizing the unwarranted separation of faith from life, that is, a separa
tion of the Gospel's acceptance from the actual living of the Gospel in 
various situations in the world" (CL 2). For the laity, "the unique character 
of their vocation ... is in a special way to 'seek the kingdom of God by en
gaging in temporal affairs and ordering them according to the plan of 
God.' (LG 31)" (CL 9). This is why the Code, by illustrating in this canon 
the importance of this cooperative work with the public work of the 
Church, clearly states the importance of the laity's own special mission: to 
transform the world "with their own word and the example of their Chris
tian life." In no way can cooperative ministries with the hierarchy be con
sidered the principal model of the laity's mission in the world and the 
Church. 

If a faithful on occasion teaches doctrine at his own direct personal 
responsibility and on other occasions does so in cooperation with the hi
erarchy, doing so as one's own responsibility does not imply that there is 
no relationship with the magisterium. There would be no true evangelizing 
work if a faithful, in his personal or joint efforts, were not in union with 
the magisterium. As Paul VI pointed out, "no evangelizer is the absolute 
master of his evangelizing action, with a discretionary power to carry it 
out in accordance with individualistic criteria and perspectives; he acts in 
communion with the Church and her pastors" (EN 60). 

2. The faithful may be called to cooperate with the hierarchical 
ministry 

The faithful, in addition to doing evangelizing work on their own re
sponsibility, also have a fundamental competence to be called to help in 
the institutional Church's efforts to spread the word of God. The faithful 
may be called and enrolled by the institutional Church without thereby be
coming part of the hierarchy ( cf. Instr. EdM). 

The difference between an autonomous apostolate of the faithful 
and an apostolate of the institutional Church ( which until recently was 
called a "hierarchical apostolate" because the work was usually done by 
pastors) is clear in Lumen gentium 33. This conciliar text, having men
tioned the participation of the faithful in the Church's apostolic mission by 
virtue of their baptism and confirmation, goes on to say that "the laity may 
be called in various ways to become more closely involved in the hierar
chy's apostolate." 
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Participation by the faithful in the institutional Church's work has 
basically been determined through the missio canonico2 in both the CIC/ 
1917 and the latest Code. This canonical mission is conferred under the 
same hierarchical act as that under which a hierarchical ministry or a 
given call to cooperate is received. Thus, for example, there used to be a 
requirement for a missio in order to preach,3 but no reference whatever 
appears in the final text. The canons do not expressly mention canonical 
mission, since regardless of how preaching and other specific work is reg
ulated, the faithful do not have to have a missio or a mandate to exercise 
the ministry of the word, when understood in a broad sense. 

It should be acknowledged, however, that certain ministries, given 
their special nature, may only be done under a peculiar relationship with 
authority. In such cases, a mission, a mandate, or a license is needed. 
These terms are not synonymous and entail different relationships be
tween the faithful and authority (in the teaching area, specific important 
examples are given in cc. 766 and 812). Canon 759 synthesizes this rela
tionship of the faithful, and specifically of the laity, with the hierarchy by 
using a term that has a very broad meaning. It says they may be "called to 
cooperate," not specifying the meaning any further. A case-by-case deter
mination is to be made whether it is a matter of a simple license, a call, a 
mandate, or a specific canonical mission. 

The faithful thus assume such responsibilities through various spe
cific channels of dependence. For example, for preaching, which is specif
ically judged to be related to the function of the hierarchy, pr iests and 
deacons are ipso iure acknowledged to have the mission of preaching. In 
the case of the laity, c. 766, without stating that a mission is needed in a 
strict sense, does require approval of the authority of the Church. 

The fact that the faithful need hierarchical approval for these coop
erative functions (since baptism alone is not sufficient) results in a juridi
cal consequence of particular interest. This requirement presumes it is not 
possible to speak of the faithful's rights with respect to these functions, 
and if no rights exist , we should acknowledge a general capacity or ability 
to be called by the hierarchy.4 This is why the faithful cannot demand to 
have a part in the responsibility of "teaching officially," which is a ministry 
of the hierarchy, nor may they claim the right to be authentic interpreters 
of the word or to preach in public. 5 

2. Cf. Schema LEF, c. 64 (65): Comm. 13 (1981), pp. 68-69. 
3. Cf. G. DALLA ToRRE, "La collaborazione dei laici alle funzioni sacerdotale, profetica e 

regale dei ministri sacri," Monitor Ecclesiasticus 109 (1984), p. 164; C.J. ERRAZURIZ M., Il 
''Munus docendi Ecclesiae": diritti e doveri dei fedeli (Milan 1991), p. 208. 

4. Cf. C.J. ERRAZURIZ M., ll "munus docendi . . .  , "  cit., pp. 209-210. 
5. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia (Pamplona 1988), pp. 100, 1 17-119. 
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3. Duty of the faithful to spread the divine word 

In addition to the right of the faithful to be witnesses to the procla
mation and their general capacity to be called by the hierarchy for cooper
ative tasks, it should be recognized that the faithful have the duty to 
spread the word. This duty is nothing more than one of the manifestations 
of the generic duty to be involved in an apostolate, and this is a moral 
duty, which is not to say that it has no juridical relevance. This relevance 
is thus reflected in many canons that have to do with pastors' duties to 
train and support the faithful, and it is also reflected in other canons hav
ing to do with the right to the apostolate which is implied in a mission that 
comes from receiving baptism (rather than the hierarchy) and which must 
be respected, promoted, and encouraged. 6 

6. Cf. C. SOLER, "Los contenidos del ministerio de la Palabra," in La misi6n docente de la 
Iglesia (Salamanca 1992), pp. 81-85. 
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Tit. I. Ch. I. Preaching the Word of God c. 760 

In ministerio verbi, quod sacra Scriptura, Traditione, 
liturgia, magisterio vitaque Ecclesiae innitatur oportet, 
Christi mysterium integre ac fideliter proponatur. 

The mystery of Christ is to be faithfully and fully presented in the ministry 
of the word, which must be founded upon sacred Scripture, Tradition, lit
urgy and the magisterium and life of the Church. 

SOURCES: BENEDICTUS PP. XV, Enc. Humani generis, 15 Jun. 1917 
(AAS 9 [1917] 305-317); EcS III; GCD 38; Syn. Bish. Deel., 30 
Nov. 1971, II/I le (AAS 63 [1971] 898-922); EN 25-39; RH 19; 
CT6, 21, 30 

CROSS REFERENCES: cc. 212 § 1, 749-754, 768, 779 

COMMENTARY ------

Jose A. Fuentes 

Purpose of the ministry of the word 

Within the series of general canons on the ministry of the word 
(cc. 756-761), following the appropriate determinations of who has re
sponsibility for evangelizing, c. 760 synthesizes the fundamental aspects 
of this ministry by defining its purpose and giving its foundations. These 
aspects, although directly defined here in the context of the ministry of 
the word, should be considered fundamental aspects of the Church's en
tire teaching office. 

First, some of the fundamental characteristics of the word of God 
are given in terms of the purpose of a ministry that gives rise to a multi
tude of juridical relationships. These characteristics of the word of God, 
which no one can claim to own but of which all of us in the Church are 
servants, are its authentic ity, unity, and integrity. If anyone tried to trans
mit a word contrary to these characteristics, he or she would harm the 
faithful; he or she would not be entitled to any rights based on this false 
word; and he or she would find him or herself in one of the situations of 
withdrawal from faith described in c. 751. 

From the juridical point of view, the fundamental characteristic is 
that the word, which is of God, was given to be passed on. The word, that 
is, revelation, is a gift of God to all people. The right to the word exists 
prec isely because it is a gift: not a right before God, but a right before 
men, those specifically who are obligated to pass on faithfully what has 
been given to everyone. The right, or rather rights related to the word, as 
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well as corresponding duties, depend on a specific bond: communion with 
the Church. The Church is where certain rights and duties arise that take 
quite varied forms, depending on the spec ific func tions and different re
sponsibilities the faithful have with respec t to the word. The different 
func tions related to the teaching office presume different passive situa
tions related to the ius ad verbum. 1 One spec ific func tion of transcending 
importance that creates particular juridical relationships and particular 
rights is the function performed by the ministers of the word in the public 
forum. 

The Church's authority has repeatedly pointed out that the full and 
faithful explanation of the faith is a duty whose counterpart is the right of 
the faithful to receive it in the fullness of truth.2 "We should all be aware," 
says John Paul II, "of the 'right' every baptized person has to be taught, ed
ucated and raised in the faith and Christian life" (CL 61); "Anyone who 
becomes a disc iple of Christ has a right to receive the word of faith 
(Rom 10 :8), not in a mutilated, falsified or diminished form, but the full 
and complete word, in all its rigor and vigor" (CT 30). 

The purpose of the ministry of the word is the same as that of the 
teaching office. References to this purpose appear not only in c . 760, but 
also in other canons of book III. It may be expressed in various terms, but 
they turn out to mean the same thing. Some are more generic : this is the 
case when the purpose is given as the proc lamation of the "deposit of 
faith" or "the Gospel" (cc . 747 § 1 ,  781); and others indicate that it is to 
pass on "doctrine" or "the evangelical message" (cc. 785 § 1,  787 § 1). At 
various times one sees a concern for passing on a doctrine that is also life 
(cf. cc. 759, 767 § 1, 768 § 1 ,  773, 774). Canon 760, saying that the purpose 
is none other than the "mystery of Christ," illustrates that these other can
ons (some more directly concerned with doctrine, some with life, and oth
ers with morals) have a spec ific vital core: the person of Christ. 3 The 
purpose of the ministry of the word, therefore, is none other than "offering 
people Christ's message and grace," aiming at the same time to "suffuse 
and perfect the whole temporal order with the evangelical spirit" (AA 5; 
cf. EN 26-34). What is being passed on is not merely a set of abstrac t 
truths, but the truth incarnate: Christ (cf. RM 44).4 

1. Cf. PAUL VI, Ap. Exhort. Paterna cum benevolentia, December 8, 1974, in AAS 67 
(1975), p .  5; JOHN PAUL I, Alocuci6n a los Obispos de Filipinas en visi ta ad limina, 
September 28, 1978, in AAS 70 (1978), p. 768; JOHN PAUL II, Discurso a la Universidad 
Ca t6lica de America, Washington, October 7, 1979, in Insegnamenti di Giovanni Paolo II, 
II/2 (Vatican City 1980), p. 690; CDF, Carta al P. E. Schillebeeckx, June 13, 1984, in AAS 77 
(1985), p. 997. 

2. Cf. C. SOLER, "Los contenidos del ministerio de la Palabra," in La misi6n docente de la 
Iglesi (Salamanca 1992), pp. 96-97. 

3. Cf. R. BERTOLINO, "Liberta e communione nel misterio di evangelizzazione," in Monitor 
Ecclesiasticus 1 16 (1991), pp. 95-137. 

4. Cf. also DV, 21; SC, 35; NAE, 4. 
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Insofar as the foundations are concerned on which this ministry is 
grounded, the canon indicates the following: the Holy Sc riptures, tradi
tion, liturgy, the magisterium, and the life of the Church. This list is taken 
from Vatican II (CD 14), in which bishops are encouraged to base cate
chesis on these sources. 5 The canon adopts the conciliar principle regard
ing catechesis and extends it to the ministry of the word. 

To protect  the specific rights to receive the purpose of this ministry, 
i.e., the word in its fullness, the instrument that is provided is disciplinary. 
There are penal sanctions for not carrying out the duty to proclaim the 
word in its fullness, whether by failing to take actions that should be taken 
or by committing improper actions, such as passing on a word that is not 
authentic. These unjust actions require a response from pastors, who will 
use fraternal correction, warnings (cf. c. 1341), and if necessary, the penal 
sanctions provided under c. 1389 § 2 to try to prevent or at least mitigate 
the harm caused in the Church by these actions. 6 

5. Cf. C.J. ERRAZURIZ M., fl 'Munus docendi Ecclesiae': diritti e doveri dei fedeli (Milan 
1991), pp. 52-58. 

6. Cf. CDF, Instr. Donum veritatis, May 24, 1990, nos. 24-31: AAS 82 (1990), pp. 1560-
1561 .  
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Varia media ad doctrinam christianam annuntiandam ad
hibeantur quae praesto sunt, imprimis praedicatio atque 
catechetica institutio, quae quidem semper principem 
locum tenent, sed et propositio doctrinae in scholis, in 
academiis, conferentiis et coadunationibus omnis gene
ris, necnon eiusdem diffusio per declarationes publicas a 
legitima auctoritate occasione quorundam eventuum fac
tas prelo aliisque instrumentis communicationis socialis. 

While pride of place must always be given to preaching and catechetical 
instruction, all the available means of proclaiming Christian doctrine are 
to be used: the exposition of doctrine in schools, in institutes of higher 
learning, at conferences and meetings of all kinds; public declarations by 
lawful authority on the occasion of certain events; the printed word and 
other means of social communication. 

SOURCES: EcS 648; IM 13, 14; CD 13; Syn. Bish. Deel., 28 Oct. 1967; 
GCD 116-124; CT 46-5 

CROSS REFERENCES: cc. 666, 747 § 2, 756, 762-780, 831 

COMMENTARY ------

Jose A. Fuentes 

Means of proclaiming Christian doctrine 

This canon, just before mentioning the two most fundamental ways 
of exercising the ministry of the word (preaching and the catechesis), 
makes an important statement: all licit ways are suitable for spreading the 
Christian doctrine. 

The term "proclaiming the doctrine," which appears in this canon in 
addressing ways to be used in the ministry of the word, is not proposing a 
concept different from evangelization, i.e., this term has the same meaning 
as "ministry of the word" used in the broad sense. Its use in this canon 
simply reflects the adoption of the wording used in the latest Council 
(CD 13). 

It is important to note that the canon does not say which authority is 
responsible for using all these different methods. Logically, this has to be 
the case, since responsibilities are quite diverse, depending on the audi
ence and who uses what means. This responsibility is determined by con
sidering the persons exercising this ministry (e.g., cc. 756-759, 831) as 
wells as the means. 
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The faithful may use any tool as a way to spread the Gospel. Bishops, 
who have access to many means, do not only have the duty to mandate 
and supervise, which is their responsibility that depends on the means 
that are directly dependent on a hierarchical office .. In addition to the 
mandate and supervision, there is a pastoral responsibility to proclaim the 
evangelical truth in an authorized manner and foster the faithful spreading 
of the truth in the greatest possible number of ways. Bishops should en
sure that the word that is given in the Church is the same as the word 
given by Christ ( cf. c. 760), and beyond this point allow the faithful full 
freedom and responsibility. Therefore, the faithful enjoy full freedom 
when employing the various ways and means of evangelizing. 

The means used to proclaim Christian doctrine, which have changed 
over the history of the Church and will continue to change, are quite var
ied. This canon distinguishes two that are considered particularly impor
tant: preaching and catechesis. Other ways are then listed, with no 
attempt to be exhaustive. Given the abundance of methods that are used 
in evangelizing, one central juridical aspect is that the type of evangelizing 
be indicated, i.e., that it be made clear to the faithful whether the effort is 
public or private. If public, channels should be set up to ensure that these 
efforts are done by persons duly representing the Church. 

One of the ways, which is mentioned in the Code with very few other 
juridic specifications and which is of great importance, is the public decla
ration made on the occasion of certain events. The canon states that the 
authority of the Church is to make such statements, because only the au
thority can make public declarations on behalf of the Church (for obser
vance of these statements by the faithful, see c. 7 4 7 § 2).1 

There is also a growing concern in the Church over the use of public 
media. The authority of the Church considers these media to be proper in
struments for carrying out the mission of "preaching to all the nations 
(Mk 16:15) "and to the ends of the earth" (Acts 1 :8) the word of salvation.2 

1. Cf.: IM 13; CT 46; SCCE, Dio sommo bene , March 19, 1986, Orientamenti per la 
formazione dei futuri sacerdoti circa gli instrumenti della comunicatione sociale, in 
EV 10 ,  pp. 58-1 16; PCSC, Instr. Aetatis novae, February 20, 1992, in Ecclesia 52 (1992), 
pp. 562-573. 

2. Cf. Comm. 9 (1977), p . 260. 
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Cum Dei populus primum coadunetur verbo Dei vivi, 
quod ex ore sacerdotum omnino fas est requirere, munus 
praedicationis magni habeant sacri ministri, inter quo
rum praecipua officia sit Evangelium Dei omnibus annun
tiare. 

The people of God are first united through the word of the living God, and 
are fully entitled to seek this word from their priests. For this reason sa
cred ministers are to consider the office of preaching as of great impor
tance, since proclaiming the Gospel of God to all is among their principal 
duties. 

SOURCES: LG 25; PO 4; DPMB 55; EN 42 

CROSS REFERENCES: cc. 213, 386 § 1, 528 § 1, 764. 

COMMENTARY ------

Jose A. Fuentes 

I. THE PREACHING OF THE WORD OF GOD 

Canon 762 opens chapter I, which focuses on preaching, the first of 
the two forms of the ministry of the word. 

1. Area of application of the chapter on preaching 

One who may have argued during the work of codification that the 
chapter on preaching should be placed before the chapter on catechesis 
on the grounds that the first chapter addresses general themes on the sub
ject1 might lead one to think that the first chapter also applies to cate
chesis. But in no way can this argument be supported. The origin of these 
doubts also goes back to the systemization of the CIC/1917. In that Code, 
preaching the word was included as part of the canons on the magiste
rium, and it consisted of three chapters: catechetical instruction, sacred 
preaching (i.e., preaching properly speaking), and sacred missions. 

1. Cf. c. 762; R. NAZ, "Predication," in Dictionaire de Droit Canonique, t. 7, p .  162. 
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The current systematics departs from the earlier system because 
preaching always directly depends on the public function of the Church, 
while catechesis does not always have this dependence. Further, the very 
area regulated by the canons differs greatly. Thus the canons on preaching 
are not applicable to catechesis, not even catechesis organized directly by 
ministers. They are two separate ministries. 

2. Concept of preaching 

The Code does not give a definition of preaching, but it does give a 
rich description of it. Given the perspective from which it is viewed in the 
current Code, we may say that preaching is an act of specifically autho
rized public teaching, done in the name of the Church by sacred ministers 
for the faithful, meeting for the purpose of being instructed and confirmed 
in the faith.2 

The public aspec t  of preaching is so fundamental that it was tradi
tionally thought necessary for this ministry to take place at sacred places, 
or if done elsewhere that it be made clear that it was a liturgical act. The 
Code does not expressly require this, but the general sense of the canons 
infers a relationship of the preaching ministry with sacred places or cere
monies. In any case, it is always necessary that preaching be a public act 
of the Church, done by a minister who is not speaking only in his own 
name, but who officially represents the Church. Liturgical preaching, par
ticularly the homily within the Eucharist, is the model for all preaching. 

In the Church, those who have received a mission to preach may do 
so, either because they have been appointed to an office that entails the 
ministry of preaching to the Christian people or because the authority rec
ognizes the right or faculty of specific members of the faithful to preach. 
The necessity of a mission is based on the words of St. Paul, among other 
texts: "How will they preach if they are not sent?" (Rom 10:15). 

Prior to the CIC, it was common to base the faculty to preach on ju
risdic tion. Further, preaching was often c onsidered to be an ac t of the 
Church's magisterium, which also implied jurisdiction. A parallel was even 
drawn with the jurisdiction necessary to hear confession. 3 The common 
rule was a general limitation of the faculty to preach. An exception, which 

2. Cf. cc. 1337-1340 together with cc. 874, 875, 877 and 880 C/C/1917, which deal with the 
faculties for preaching and hearing confessions; cf. also S. ALONSO MORAN, in S. ALONSO 
MORAN-M. CABREROS DE ANTA, Comentarios al C6digo de Derecho Canonico, t. 3 (Madrid 
1964), pp. 13, 24. 

3. Cf. F.X. WERNZ-P. VIDAL, lus Canonicum, t. 4 (Rome 1935), pp. 38-40. 
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was granted as a privilege to various religious institutes, was the broad ca
pacity to exercise this faculty. 4 

However, it has not seemed proper in the current Code to link this 
preaching faculty directly to jurisdiction; in fact, the Code makes it di
rectly dependent on the order. The mission is now being conferred upon 
receiving the sacrament of orders (cf. c. 764). In any case, the exercise of 
this faculty continues to depend on jurisdictional authority, since it de
pends on certain ecclesiastical offices that, having jurisdiction, can limit 
and direct its exercise. As the Code states, this faculty may be "restricted 
or removed by the competent Ordinary" ( c. 764), i.e., by those having juris
diction over certain clergy and people. Thus, this is a ministry that is exer
cised subject to authority so that a preacher's teachings are not taken as 
private doctrine, but rather as teachings to which the Church is publicly 
committed. 

3. Norms on preaching 

Beginning with c. 762, the Code very carefully determines the capac
ities and rights of persons to preach. The universal system of the CJC/1917 
is a fundamental aid to a proper understanding of the current universal 
norms and particular norms that will be mentioned below for additional 
background. 5 It is necessary to ref er briefly to certain canons that have 
been abrogated because the distinctions made in the former code are still 
useful for an understanding of the current Code. In the earlier code, the 
various capacities to preach were categorized as follows: a) faculty to 
preach: this presumed acknowledgment of a general right to preach which 
was received from a canonical mission; b) license to preach: permission 
from a Superior for expeditious use of a canonical mission; and c) consent 
and approbation to preach: terms used to mean that an a iure condition 
( or some other condition required by the person granting the mission) had 
been met. With respect to this system, it should be added that a license 
meant granting general permission, without regard to the faithful who 
were going to hear the preaching. On the other hand, the terms consent 
and approval were above all used to confirm that authority had been given 
to preach specifically to the faithful. It is helpful to keep these distinctions 
in mind, not only because they help to gain an understanding of the can
ons in this Code, but also because they may turn up in various ways in par
ticular norms issued after the CIC. 

4. In addition to the CJC/1917, cf. SCCong, Norms Ut quae, June 28, 1917: AAS 9 (1917), 
pp. 328-341; BENEDICT XV, Enc. Humani generis, June 15, 1917, AAS 9 (1917), pp. 305-317. 

5. Cf. K. MORSDORF, Lehrbuch des Kirchenrechts auf Grund des Codex Juris Canonici, 
v. 1 (Munich-Paderborn-Vienna 1964), p. 14. 
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The universal canons on preaching that follow c. 762, a ministry 
which depends on sacred orders, define the rights, faculties, and capacity 
to preach ( cc. 763-766). 

IL RIGHT OF THE FAITHFUL TO RECEIVE THE WORD AND DUTY 
OF THE MINISTERS TO PREACH 

In the context of examining the preaching of the word as an essential 
element of the structure of the Church6 and as the means by which the 
people of God are first united ( cf. PO 4) and the Church is established ( cf. 
AG 6), c. 762 directly proclaims the right of all the faithful to receive the 
word of God and the corresponding duty of the pastors to preach the Gos
pel to everyone. 

1. First, it is remarkable that a right is proclaimed whose understand
ing requires a distancing from the highly reductionist concept that ex
plained it as if it were a consequence of the submissive status of the faithful, 
i.e. , of the subordinate relationship between the baptized and the hierarchy. 
In fact, this right to the word depends on the condition of the communion of 
the faithful. The word has been given to all the people of God, not just to the 
hierarchy for transmission to the faithful. The faithful, to the extent that 
they are living in communion (with other faithful and the pastors) have this 
right and may demand that the ministers and the pastoral instruments 
through which the Church's activity is organized are at the service of a fun
damental right which, it may be said, procedes, ontologically, from the func
tions of the hierarchy. The English translation of "omnino fas est requirere" 
(the term used to describe this right) as "absolute right" would not seem sat
isfactory. The exercise of this right, like all the other fundamental rights, is 
contingent upon reasons and requirements. 7 

2. Second, the corresponding duty of proclaiming the word is also set 
forth. The clear duty to spread the word is incumbent upon everyone in the 
Church (cf. c. 225 § 1), but the canon only mentions ministers, since from 
the institutional point of view, this duty falls on them, especially those who 
are called to exercise the responsibilities of a public ministry and because 
this canon directly addresses a specific public ministry, i.e., preaching, 
which is considered inherent to ordained ministers. John Paul II teaches 
that the priest "is a debtor to the People of God, since he has been called to 
acknowledge and foster the fundamental 'right' to be recipients of the word 

6. Cf. J. HERVADA, Elementos de Derecho constitucional can6nico (Pamplona 1987), 
pp. 1 10-1 13; C.J. ERRAZURIZ M., Il 'Munus docendi Eccle siae ': diritti e doveri dei fedeli 
(Milan 1991), p. 67. 

7. Cf. F. BOLOGNINI, Lineamenti di Diritto Canonico (Turin 1991), p. 224. 
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of God, the Sacraments and charity, which are original and irrenounceable 
aspects of the pastoral ministry" (PDV 70). 

The canon uses the words "ministers" and "priests," but in any case, 
these words mean everyone who has received the sacrament of orders, in
cluding both priests and deacons. The word "priests" is used for certain 
terms taken from the sacred Scriptures (Mal 2:7). 

As far as literal expressions used in the canon are conc erned, a 
change with respect to the wording used in Vatican II should be noted. At 
that time, it was stated that the ministry of proclaiming the Gospel was 
"primary" for priests (PO 4). Now, however, this ministry is described as 
one of their main duties. Perhaps describing it as one of the main duties 
rather than the primary duty reflects a desire to emphasize the ontological 
importance of celebrating the Eucharist.8 

3. This canon does not proclaim the duty of the faithful to receive 
the word; in fact, this duty is rarely regulated in book III, but this does not 
mean that it has altogether c eased to be dealt with in the canonical regi
men. It is mentioned when requiring the preaching of a homily at Sunday 
Masses and when stipulating prior formation in order to receive the sacra
ments. 9 This duty is also mentioned in the canons on access to c ertain 
public functions and when certain conditions of life are assumed.10 

8. Cf. cc. 767 § 2, 851, 889 § 2, 913, 1002, 1027, 1063; cf. also FC, 68. 
9. Cf. C.J. ERRAZURIZ M., fl 'Munus docendi Ecclesiae' . . .  , cit., p. 70. 

10. Cf. CIC/1917, cc. 349 § 1, 239 § 1,3°, 1326, 1327 § 2. 
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Episcopis ius est ubique , non exclusis ecclesiis et or
atoriis institutorum religiosorum iuris pontificii , Dei 
verbum praedicare , nisi Episcopus loci in casibus particu
laribus expresse renuerit. 

Bishops have the right to preach the word of God everywhere, even in 
churches and oratories of religious institutes of pontifical right, unless the 
local Bishop has expressly forbidden it in particular cases. 

SOURCES: cc. 349 § 1, 1 °, 1343 § 1; PM II, 1 

CROSS REFERENCES: cc. 381, 386 § 1, 391 § 1 ,  762 

COMMENTARY ------

Jose A. Fuentes 

Preaching: an inherent right of bishops 

Beginning with this canon, definitions are given of the various capac
ities (and sometimes rights) of those in the Church who may preach. 
Canon 763 quite satisfactorily states that "Bishops have the right to 
preach; further, other canons provide that priests have the faculty" 
(c. 764) and that the laity may be allowed to preach under certain circum
stances ( c. 766). Different terms are used, so it is clear that their capaci
ties are different and that only the sacred ministers are persons who 
ordinarily preach. 

The main functions bishops have with respect to preaching depends 
on the fact that this ministry is an instrument of the episcopal office for 
the good of the congregation of the people of God ( cf. LG 25). 

The CJC/1917 recognized that bishops had the faculty to preach ev
erywhere, but it was understood to be a privilege.1 Under the current 
Code, the general capacity to preach depends on ordination as a bishop: 
"Bishops," says Vatican II, "in as much as they are the successors of the 
apostles, receive from the Lord . . .  the mission of teaching all peoples, and 
of preaching the Gospel to every creature" (LG 24). On the basis of these 
words, the canon states their right to preach everywhere, including 
churches and oratories of institutes of pontifical right. This, then, is a true 

1. Cf. Schema, c. 718, in Comm. 15 (1983), p. 94. 
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right recognized by universal law, and is not a privilege. 2 The norm is a 
consequence of particular episcopal dignity and of the fact that ordination 
as a bishop itself entails a spec ial relationship with the word and the 
bishop's responsibilities for the entire Church (LG 25; CD 12). Therefore, 
this right does not extend to vicars, prefects or apostolic administrators 
who are not bishops. 

In no way does this canon mean that bishops are to preach every
where with the same authority and power as is the case when they are 
preaching (as successors of the apostles and by divine right) to the people 
who have been entrusted to them. The Code recognizes that they have re
ceived a mission that they can exercise throughout the world, but at the 
same time, it provides that each bishop, in his own jurisdiction, is the 
moderator and person responsible for all preaching. Thus any preacher, 
including another bishop, may only preach within the just limits set by the 
bishop of the faithful entrusted to him.3 

The legislator assumes there will be no limits on preaching by bish
ops and therefore stipulates that restrictions must be expressly stated and 
be applicable to certain situations. This canon reflects the fact that the 
basis on which the right to preach is grounded is none other than com
munion (cf. 375 § 2). Everyone who has received the fullness of the 
priesthood through a bishopric and remains in communion may preach 
anywhere, and diocesan bishops may not generally decree otherwise. Only 
in certain cases may a diocesan bishop limit and in some instances pro
hibit preaching by another bishop. 

As far as the bishops' duty to preach is concerned, prior to the CIC, 
bishops were required to personally preach, with regularity. 4 Canon 386 
§ 1 states that diocesan bishops should preach frequently. 

2. Preachers exercise their duty to preach as collaborators with, but subordinate to, the 
bishops: cf. Council of Trent, Sess. 5, de ref. , ch. 2 and Sess. 24, de ref. , ch. 4 (MANSI, 
Sacrorum conciliorum nova et amplissima collectio, v. 33, Graz 1961, cols. 30- 31 and 159); 
BENEDICT XV, Enc. Humani generis, June 15, 1917, AAS 9 (1917), p. 307; LG 28; CD 3, 11 ;  and 
P0 7. 

3. Cf. c. 58 (57) Apost.; c. 6 (ex Stat. Eccle. Antiq.) D. 88; Lateran Council IV (yr. 1215), 
ch. 10 (MANSI, Sacrorum conciliorum nova et amplissima collectio, v. 22, col. 998). In the 
Council of Trent, cf. Sess. 5, ch. 2 de ref , Sess. 24, ch. 4, 7 (ibid .. , v. 33, cols. 30-31, 159-160); 
in CIC/1917, cf. cc. 1327 § 2 and 1346 § 1. 

4. Cf. CIC/1917, cc. 1337, 1338. 
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Salvo praescripto can. 765, facultate ubique praedicandi, 
de consensu saltem praesumpto rectoris ecclesiae exer
cenda, gaudent presbyteri et diaconi, nisi ab Ordinario 
competenti eadem facultas restricta fuerit aut sublata, 
aut lege particulari licentia expressa requiratur. 

Without prejudice to the provisions of Can. 765, priests and deacons, with 
the at least presumed consent of the rector of a church, have the faculty to 
preach everywhere, unless this faculty has been restricted or removed by 
the competent Ordinary, or unless particular law requires express permis
sion. 

SOURCES: cc. 1337, 1338 § 3, 1340-1342; SCCong Normae, 28 Jun. 1917, 
II et IV (AAS 9 [1917] 330-331, 333) 

CROSS REFERENCES: cc. 381, 391 § 1, 528 § 1, 561, 765, 966 

COMMENTARY ------

Jose A. Fuentes 

The sacred ministry, ordinary subject of preaching: the faculty of 
priests and deacons to preach 

I. Acquiring the faculty to preach 

Priests and deacons have the faculty to preach by virtue of or
dination. Traditionally, the sacred ministers' faculty to preach has been 
quite limited, but the current Code sets forth a discipline that is consider
ably different. Prior to the CJC/1917, the local ordinary and the superiors 
of the regular clergy granted this faculty to those subject to them. Reli
gious also needed a blessing or permission from the local ordinary, de
pending on whether they were going to preach in their own church or 
others. The CJC/1917 stipulated that both secular and religious clerics had 
to be granted the faculty to preach by a local ordinary, with the exception 
of preaching to the religious or the faithful living in their homes, in which 
cases permission was granted by the religious superior.1 Further, it was 
expressly stipulated that no one could legally exercise a preaching mi
nistry without having received the canonical mission from a legitimate 

1. Cf. CIC/1917, cc. 1327, 1328. 
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superior. This mission was granted directly or considered a part of the ap
pointment to an office that involved preaching duties. 2 

The discipline of the CIC is clearly different. It takes the approach 
that preaching should be dependent upon the ministry of orders, and an 
attempt was made to simplify the Code so that at no time would the faith
ful be deprived of the public proclamation of the word. Both priests and 
deacons have the faculty to preach by virtue of having received ordina
tion, so this faculty is not grounded on any appointment to office. 3 Thus, it 
is provided a iure that all priests have this faculty; i.e., all are sent and may 
preach anywhere. Belief that the sacrament of orders is received to serve 
the entire Church is a consequence of the conciliar doctrine on the univer
sal nature of the priesthood. 

The fact that preaching is especially linked to the sacrament of or
ders is based upon the profound, particular configuration with Christ 
which this sacrament brings about in the subject.4 Therefore, it is not a 
matter of formation, as if the faithful who are clerics automatically had 
the capacity to preach upon attaining a certain level of theological knowl
edge. This would be against the discipline the Church has always main
tained. 

The direct dependence of preaching on orders does not mean that 
the two fundamental principles that have always shaped discipline and 
which are still in force should be ignored: a) that all preachers are sent by 
the Church; and b) that the preaching ministry, like any other ministry ex
ercised by priests, is a ministry of cooperation with bishops. Each ordi
nary may limit or restrict preaching. The exerc ise of this faculty therefore 
depends on the persons who possess jurisdiction. 

2. The scope in which the faculty of preaching may be exercised 

Under the canons, particularly c. 764, the scope in which the preach
ing faculty may be exercised is limited to the following:5 

- in order to exercise the preaching faculty, the permission, or at 
least the presumed permission, of the rec tor of the churc h is required 
(cf. cc. 561 and 528 § 1); 

- in order to preach to religious in their churches or oratories, per
mission from the competent superior is required ( cf. c. 765); 

2. Cf., in CJC/1917, c. 1 § 7 D. 25 (St. Isidore). 
3. Cf. EdM, Theological principles and art. 2. 
4. Cf. CJC/1917, c. 1340; SCCong, Norms Ut quae, June 28, 1917, AAS 9 (1917), pp. 328-

341; BENEDICT XV, Enc. Humani generis, June 15, 1917, AAS 9 (1917), pp. 307-309. 
5. General guidelines for the preacher, although to a great extent superceded by the new 

norms, can be found in SCCong, Norms Ut quae, June 28, 1917: AAS 9 (1917), pp. 328-341. 
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- The faculty to preach may be limited or revoked either by the 
loc al ordinary or the ordinary of the preacher or of the faithful ( c. 764). 
The authority may only restrict or revoke use of this faculty for the pur
pose of protecting the right of the faithful to the word. 

The ordinary may revoke the faculty to preach or restrict its use to 
clerics under his jurisdiction. In the case of other clerics, the ordinary may 
prohibit preaching at a given time or place and must inform the local ordi
nary or proper ordinary, as the case may be. 6 It must be understood that 
this authority must be used for well-founded reasons. The CJC/1917 stipu
lated a limit on this authority, which is still in full force: ordinaries may re
voke the faculty to preach in the event of a serious reason (cf. c. 1339 § 1). 
Serious reasons may include teachings by a cleric that are against the 
truths of the faith and the Church's discipline or a cleric whose lifestyle 
has tarnished his standing so that his ministry would be damaging to the 
faithful. 

If a cleric feels that limits have been unjustly imposed on his faculty 
to preach, he may have recourse to the Holy See. Such recourse is suspen
sive, and the cleric shall refrain from preaching until such time as the au
thority decides otherwise. 

6. SCCong, Norms Ut quae, June 28, 1917, in AAS 9 (1917), p. 329. 
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Ad praedicandum religiosis in eorum ecclesiis vel orato
riis licentia requiritur Superioris ad normam constitutio
num competentis. 

To preach to religious in their churches or oratories, permission is re
quired of the Superior who is competent according to their constitutions. 

SOURCES: c. 1338 § 2 

CROSS REFERENCES: cc. 586, 611,3°, 1214, 1215 § 3, 1223 

COMME NTARY 

Jose A.  Fuentes 

Preaching to religious 

A general limit is set on exercising the preaching faculty. In order to 
preach to religious in their churches and oratories, permission from the 
superior is required in accordance with their proper law.1 It is not strange 
that permission should be required in these cases. As we have seen, even 
bishops preach with the tacit approval of the local bishop (c. 763), and 
priests and deacons are always required to obtain the consent or at least 
the tacit consent of the church's rector in order to preach (c. 764). This 
normative criteria, in an attempt to set up a certain measure of control 
over preaching, is what influences the limit set in c. 765 on preaching to 
religious. What is intended, in any case, is that the proper pastor's respon
sibility for the group of faithful to whom he is proclaiming the word will 
be respected. Unless indicated otherwise, the appointment of a chaplain 
to a given community includes license to preach (c. 566 § 1). 

The license required under this canon applies to priests, deacons, 
and of course to the eventual preaching of the laity. However, it does not 
apply to bishops, who, under c. 763, may preach anywhere, including 
churches and oratories at religious institutes under pontifical right. 

1. Cf. F.E. PRADO ARIAS, "El sujeto del ministerio de la palabra en la Tradici6n apost6lica," 
in Excerpta e dissertationibus in iure canonico, 6 (Pamplona 1988), pp. 296-332; C 16, q. 1, 
c. 19 (St. Leo. yr. 453); X V, 7, 12, 14; Lateran Council IV (MANSI, Sacrorum conciliorum nova 
et amplissima collectio, v. 22 (Graz 1961), col. 990). 
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Ad praedicandum in ecclesia vel oratorio admitti possunt 
laici, si certis in adiunctis necessitas id requirat aut in 
casibus particularibus utilitas id suadeat, iuxta Episco
porum conferentiae praescripta, et salvo can. 767, §1 .  

The laity may be allowed to preach in a church or oratory if in certain cir
cumstances it is necessary, or in particular cases it would be advanta
geous, according to the provisions of the Bishops' Conference and without 
prejudice to Can. 767 § 1. 

SOURCES: c. 1342; Prus PP. XII, Alloc., 31 May 1954 (AAS 46 [1954] 
316); IOe 37 

CROSS REFERENCES: cc. 207 §1, 228, 230, 455, 767 §1, 1214, 1223 

COMMENTARY ------

Jose A. Fuentes 

Preaching by the laity 

l. Innovation in the discipline 

The discipline on preaching by the laity is one of the most conspicu
ous innovations in the CIC. Throughout history, there have been many ca
nonical provisions limiting preaching to clerics or directly prohibiting the 
laity from preaching. In the earliest sources found in patristics and the 
canons, there is a clear distinction between the function of teaching the 
faithful and the function of ordained ministers. 1 There are also certain 
records throughout history that seem to indicate the possibility of preach
ing by the laity, but there are only a few specific instances compared to 
many instances stating that preaching is a ministry of clerics. 2 

The Pio-Benedictine Code absolutely prohibited non-clerics from 
preaching. Since this prohibition applied to non-clerics, it may be assumed 
that at that time, when the so-called minor orders existed, preaching was 
not limited to priests and deacons. Ordinaries, in fact, for a just and rea
sonable cause, allowed other clerics to preach (c. 1342 § §  1 and 2, CIC/ 
1917). 

1. Cf. D. 23, c. 29, and the commentary on this canon which proceeded from the Fourth 
Council of Carthage. 

2. Cf. Schema, cc. 1342 and 1338, in Comm. 19 (1987), pp. 246, 256, and 20 (1988), p. 125. 
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Canon 766 permits the laity to preach under certain circumstances. 
The reason for this change in discipline is not to be found in Vatican II's 
recognition of the laity's responsibilities in the Church, i.e., the sources of 
this canon are not LG or AA, which are conciliar texts proclaiming their 
mission. The new norm is based on the need to fill in for priests or in par
ticular cases where it would be advantageous. This is literally how the 
canon reads and this can also be inferred from its sources, as can be seen 
above. "Since it is a task done as a stand-in, it is formally and immediately 
legitimized in the official duty done by pastors, and any given exercise 
thereof depends on supervision by Church authorities" (CL 23). 

The possibility of preaching by the laity was phrased more and more 
openly as the Code was being drafted. This phrasing progressed from a 
negative wording that allowed preaching by the laity only in cases of need 
to acceptance that the laity could also preach in cases where it was advan
tageous, and the current positive wording thus came about.3 This canon 
allows preaching by the laity (women as well as men4), but only in the fol
lowing situations: (a) in cases of need (when the ministers are absent, for 
example), or in situations in which it would be particularly advantageous; 
and (b) guidelines must be established by the bishops' conference and 
must always be followed. 5 

2. The laity have the capacity, but not the right to be called to preach 

We should ask whether the canon is setting forth a right of the laity 
or only a capacity, and whether permission to preach in a church or ora
tory is only a nihil obstat or a constituent element that is not otherwise 
possessed by the laity. 6 Preaching is a public, institutional function nor
mally reserved to the clergy, but the other faithful only have a capacity to 
preach. For this reason, there was a proposal during the drafting of the 
Code to modify the canon to use the term faculty, but the answer was: 
"Non admittitur: non agitur de vera facultate sed de semplice permis
sione. "7 It is then a capacity that requires special permission to be exer
cised and not a right that is regulated and limited by canonical norms. 

3. Texts which traditionally have been cited to justify the exclusion of women from 
preaching are as follows: 1 Cor 14, 34-35; 1 Tim 2, 1 1-12; Const. Apos. Lib 3, ch. 6 (F.X. FUNK, 
Didascalia et Constitutiones Apostolorum, v. 1, Paderborn 1905, p. 190); D. 23, c. 29 (Stat. 
Eccl. Antiq.); D. 4 De Consecrat. , c. 20. 

4. Cf EdM, art. 2 
5. Cf. C.J. ERRAzURIZ M., Il "Munus docendi Ecclesiae": diritti e doveri dei fedeli (Milan 

1991) ,  pp. 215-222; G. FELICIANI, "La predication des lai:cs dans le Code," in L'Annee 
canonique 31 (1988), pp. 1 17-130. 

6. Relatio of 1981, in Comm. 15 (1983), p. 95. 
7. Cf. C.J. ERRAZURIZ M., ll "munus docendi . . .  , cit., p. 217; H.M. LEGRAND, "I laici e la 

predicazione," in Sacra Doctrina 29 (1984), pp. 351-353. 
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3. The nature of preaching by the laity 

c. 766 

If we want to describe preaching by the laity with greater precision, 
the first thing that becomes clear is that it cannot be equated with preach
ing by an ordained faithful, since an ordained faithful, by virtue of the sac
rament of ordination, has a relationship with the word that Christ gave to 
the Church that we must consider to be ontologically diverse. The particular 
relationship with Christ entailed by the sacrament of orders makes a minis
try diverse in either case. All work in ministry, in all dimensions of the word, 
and in the sacraments, is diverse. When a minister preaches or administers 
communion (using the term minister in the juridical sense of cc. 232-293, 
where it is used exclusively to refer to ordained persons), he represents 
Christ at that moment in a different way, so his ministry cannot be equated 
with the ministry of one of the faithful who is not ordained. This is precisely 
the reason for a norm that for centuries prohibited this ministry by the laity 
and which now limits it to very specific situations. It is a matter of safe
guarding the clear distinction of the ordained ministry: the fundamental dif
ference between a common priesthood and a ministerial priesthood. 

The Code uses the term faculty to describe the juridical situation of 
priests and deacons with respect to preaching. However, it uses the simple 
term permission when speaking of the laity, which implies "a juridic situa
tion that is less permanent and above all less grounded in the personal 
status of a given person than is a true faculty. In fact, clerics are sacramen
tally intended to preach, among other things, by representing Christ by vir
tue of their sacramental status itself. The normal possession of the 
preaching faculty is therefore proper ( with exceptions) for their status in 
the Church, since they have the function inherent in their ordo. Persons 
who are not ordained may preach, but only persons collaborating with or
dained ministers, not as if they were exercising a function to which they 
were entitled. The very wording used: "may be allowed," confirms this, 
which would not be said if it was the exercise of a true right. All this re
flects a constitutional reality of the Church: the ministry of the word 
properly speaking, i. e. ,  the function of officially and publicly proclaim
ing the word of God, is conferred by orders. This ministry is thus nor
mally exercised by someone who represents Christ in virtue of the order 
he has received. "8 

Preaching by the laity, according to the Code, is an act which is public 
in nature because, among other things, the term preaching is used inter
changeably throughout the chapter and because the legislator, in referring 
to any apostolic proclamation of the word, uses expressions in the broad 
sense (c. 722 § 2, e .g . ,  states "sermonem de doctrina christiana"). The 

8. Cf. C.J. ERRAZURIZ M., Il "munus docendi . . .  , cit., p. 218. 
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public nature of this lay ministry is also seen because it is regulated in in
stances where it is done in public and semi-public places. 9 

4. Norms of particular law 

Canon 766 authorizes bishops' c onferenc es to enac t norms on 
preaching by the laity. This competence is to be understood within the lim
its set by this canon, and it is clearly stated that the canon only addresses 
preaching by the laity in churches and oratories. Bishops' c onferences 
then are acknowledged to have the capacity to set norms only with re
spect to these places and in cases of need or special advantage. 

Since the canon only addresses lay preaching in churches and orato
ries, this implies that there are no limits on the universal norms and that 
there is no special authorization of Conferences with respect to preaching 
in other places. Further, it must not be forgotten that the general limita
tion in question here applies exclusively to preaching properly speaking, 
so the laity may speak and teach with catechetical instruction in churches 
and oratories. To be sure, the distinction from preaching must be made 
clear in these cases. 10 

The Conferenc es' competencies may serve to bring about a certain 
uniformity in given territories. Their capacity to establish norms is di
rected at determining the circumstances under which lay preaching is al
lowed under conditions which are to unite the faithful ,  the time and 
method of preaching, who is to give authorization in each case, etc. The 
majority of the Conferences interpret the canon restrictively. Thus the 
Spanish Bishops' Conference requires a canonical mission, the Italian 
Conference requires a mandate, and many other conferences require a 
permission from an ordinary (Spain, France, Italy, etc.) or from the bishop 
(Chile, the Philippines, Ireland, Peru, etc.).11 

According to c. 772 § 1, diocesan bishops have the competence to set 
norms in areas not covered by the competence of the conferences. As 
moderators of the entire ministry of the word, diocesan bishops may make 
decisions on other lay efforts. Among other provisions, they may set limits 
on preaching outside sacred places. In any case, the purpose of these lim
its must always be to protect the rights and duties of ministers and the 
faithful. It would be another issue to determine to what extent it would be 
advisable to call efforts outside sacred places preaching and regulate such 
efforts. 

9. Cf. S. ALONSO MORAN , in L. MIGUELEZ-S. ALONSO MoRAN-M. CABREROS DE ANTA, C6digo 
de Derecho Canonico y legislaci6n complementaria (Madrid 1974), p. 524. 
10. Cf. Enchiridion Conferenza Episcopate Italiana 3 (Bologna 1987), p. 1316, no. 2277; 

BCEE 2 (1985), p. 62; J.T. MARTIN DE AGAR, Legislazione delle Conferenze Episcopate 
complementare al CIC (Milan 1990). 
1 1 .  Comm. 7 (1975), p. 152; EdM, art. 3. 
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§ 1. Inter praedicationis formas eminet homilia, quae est 
pars ipsius liturgiae et sacerdoti aut diacono reser
vatur; in eadem per anni liturgici cursum ex textus 
sacro fidei mysteria et normae vitae christianae ex
ponantur. 

§ 2. In omnibus Missis diebus dominicis et festis de prae
cepto, quae concursu populi celebrantur, homilia ha
benda est nee omitti potest nisi gravi de causa. 

§ 3. Valde commendatur ut, si sufficiens detur populi 
concursus, homilia habeatur etiam in Missis quae 
infra hebdomadam, praesertim tempore adventus et 
quadragesimae aut occasione alicuius festi vel luc
tuosi eventus, celebrentur. 

§ 4. Parochi aut ecclesiae rectoris est curare ut haec 
praescripta religiose serventur. 

§ l. The most important form of preaching is the homily, which is part of 
the liturgy itself, and is reserved to a priest or deacon. In the course 
of the liturgical year, the mysteries of faith and the rules of christian 
living are to be expounded in the homily from the sacred text. 

§ 2. At all Masses on Sundays and on holydays of obligation, celebrated 
with a congregation, there is to be a homily and, except for a grave 
reason, this may not be omitted. 

§ 3. It is strongly recommended that if a sufficient number of people are 
present, there be a homily at weekday Masses also, especially during 
Advent and Lent, or on a feast day or an occasion of grief. 

§ 4. It is the responsibility of the parish priest or the rector of a church to 
ensure that these provisions are carefully observed. 

SOURCES: § 1: MD 529; SC 35, 52; IOe 54-56; DV 24; PO 4; SCDW Instr. 
Actio pastoralis, 15 May 1969, 6 (AAS 61 [1969] 809); GIRM 
41, 42, 165; SCDW Instr. Liturgicae instaurationes, 15 Sept. 
1970, 2 (AAS 62 [1970] 695-696); PCIDSVC Resp., 11 Jan. 
1971 (AAS 63 [1971]  329); SCCong Reser., 20 Nov. 1973; 
DPMB 59, 64; EN 43; CT 48; ID 3 
§ 2: cc. 1344 § 1, 1345; SC 52; PAULUS PP. VI, Litt. Ap. Sacram 
Liturgiam, 25 Jan. 1964, III (AAS 56 [1964] 141); IOe 53; 
GIRM 42; DPMB 64; CT 48 
§ 3 :  c. 1346 § 1; SC 49 ; PAULUS PP. VI , Litt. Ap. Sacram 
Liturgiam, 25 ian. 1964, III (AAS 56 [1964] 141); IOe 53; 
GIRM 42; DPMB 64; CT 48 
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CROSS REFERENCES: § 1: c. 834 
§ 2: cc. 389, 528 § 1 , 1246 , 1247 
§ 3: C. 837 § 2 1  
§ 4 :  cc. 386 § 1, 528 § 1 , 561 

FuENTES 

COMMENTARY ------

Jose A. Fuentes 

Preaching of a homily 

1. Preaching of the homily is a ministry reserved to clerics 

Homily is understood to mean "an explanation, proper to some as
pect of the lesson from the Sacred Scripture or proper to another text 
taken from the ordinary or the proper of the Mass of the day, giving as 
much as an account of the mystery which is being celebrated for the spe
cific needs of those who are listening" (IOe 54). 

The homily is reserved for ministers, i.e. , priests and deacons. Re
serving the homily in this way was justified when the Code was being 
drafted because it is a type of preaching that is part of the liturgy itself. 1 

Insofar as liturgical acts are concerned, the faithful (both clerics and the 
laity) should each perform their own ministries (SC 28), and authorities, 
based on tradition, agree that in certain acts of worship, expressly includ
ing eucharistic worship, explaining the word cannot be separated from 
sacramental rites. Therefore, the so-called "participatory homilies" that 
have been expressly rejected by the Holy See on various occasions are in
compatible with both liturgical principles and the discipline set forth in 
this canon.2 Any other participation that might be confused with preach
ing also seems to be incompatible with the rules. So-called testimonials, 
which should be presented to the people as something truly different from 
preaching and which take place at the beginning or end of eucharistic 
worship, are different. 3 

The requirement of having received sacred orders in order for one to 
preach a homily is grounded on the belief that this form of preaching is 

1 . Cf. SCDW, Instr. Actio pastoralis, May 15, 1969, no. 6, AAS 61 (1969), p. 809; SCDS, 
Instr. Liturgicae instaurationes, September 5, 1970, no. 2, AAS 62 (1970), p. 696; SCSDW, 
Instr. Inaestimabile donum, April 3, 1980, no. 3, AAS 72 (1980), p. 334. 

2. Cf EdM, art. 3. 
3. Cf. AAS 79 (1987), p. 1249. 
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part of a eucharistic liturgy and therefore, if sacred orders are lacking , 
then an essential element of a true and proper homily is also missing. This 
has been authoritatively confirmed by a reply from the Pontifical Council 
for the Interpretation of Legislative Texts, which states that reserving the 
homily to ordained ministers , as set forth in this canon , cannot be dis
pensed by a diocesan bishop.4 This is not an optional provision: it is a truly 
fundamental law that admits of no dispensation ( cf. c. 86). 

The norms of the SCDW Directory on children's masses,5 which al
lowed the participation of a layperson to present the word to children 
after the Gospel, is no longer in effect because of the prescriptions of this 
canon (cf. cc. 6 § §  1-2; 33 § 1). The exception that had been granted in 
Germany under a reply dated September 20 , 1973 has also been abro
gated.6 In 1987 , the SCCong definitively repealed the old special rule that 
allowed laypersons in Germany to preach homilies in certain situations. 
More recently, certain rules of the German Bishops' Conference , made 
public on February 24 , 1988 , which do not constitute a general executory 
decree , suggest that a layperson may participate at the beginning of the 
mass ("im Sinne einer Statio zu Beginn des Gottesdienstes"7). Since the 
days of the early Church , this statio at the beginning of the mass has 
meant something quite different from preaching a homily. It is thus neces
sary to acknowledge that at present there are no exceptions to the rule. 8 

Finally, it should be determined whether the restriction on homilies 
only applies to the celebration of the Eucharist or whether it also applies 
to other liturgical acts. Such a determination is not easy, but along these 
lines a text on liturgical celebrations of the word, which uses wording sim
ilar to that found in the norms prior to this code (/Oe 37) from the Instruc
tion on Sunday celebrations without a priest reads , "Since the homily is 
reserved to priests and deacons , the best thing to do is for the parish 
priest to give the homily he has prepared to the group's moderator to be 

4. Cf. no. 6, in AAS 66 (1974), pp. 37-38. 
5. Cf. X. OCHOA, LE Ecclesiae, v. 5, col. 6685, no. 4240. The expression of the GIRM, 42, 

according to which "the homily should ordinarily be given by the priest celebrant," at no time 
has meant that those who were not priests or deacons could preach the homily: PCIDSVC, 
January 1 1 ,  1971, AAS 63 (1971), p. 329. 

6. Cf. Communication of the German Bishops' Conference Press office, September 21-24, 
1987, in Klerusblatt 67 (1987), pp . 301- 302; "Ordnung des Predigtdienstes von Laien," in 
Amtsblatt des Bischoflichen Ordinariats Berlin 60 (1988) no. 73, pp. 64-65; W. SCHULTZ, 
"Problemi canonistici circa la predicazione dei laici nella normativa de la Conferenza 
episcopate tedesca," in Apollinaris 62 (1989), pp . 171-180. 

7. Cf. C.J. ERRAZURIZ M., Il "Munus docendi Ecclesiae": diritti e doveri deifedeli (Milan 
1991), p . 222. 

8. SCSDW, "Directorium de celebrationibus dominicalibus absente presbytero," June 2, 
1988, no. 43, in Notitiae 24 (1988), p. 376. 

91 



c. 767 Bk III. The Teaching Office of the Church FuENTES 

read. However, provisions set forth on this point by the bishops' confer
ence must be followed. "9 

2. Obligation to preach homilies 

Paragraph 2 of this canon requires a homily on Sundays and holy 
days of obligation, and § 3 recommends homilies during celebrations of 
the Eucharist on other days. There has been an ongoing emphasis for cen
turies on the advisability of frequent preaching. Examples include recom
mendations that bishops preach often and at least three days a week 
during Lent and Advent, as well as provisions that parish priests should 
preach on holy days of obligation, regardless of the number of faithful in 
attendance. 10 

A homily during the mass was not required so clearly and resolutely 
in the CIC/1917 ( cf. cc. 1344-1345), 11 and there is some question as to how 
binding it was on clerics. Now there is no question about this obligation. 
The canon is clear: priests have a true obligation. Insofar as the serious
ness of the obligation is concerned (a problem mainly of moral impor
tance), the canon stipulates that a homily can be left out only for a grave 
cause.12 The IOe required in its time that homilies should be given on the 
days indicated, even on convent or pontifical celebrations (n. 53). 

The preaching of homilies is the only provision in the canons on the 
ministry of the word that specifies the duty of the faithful to receive evan
gelical teaching. In fact, the faithful are obligated to listen to homilies on 
Sundays and other days of obligation, since those are the days the faithful 
are obligated to attend mass, and the homily is obligatory at these masses 
if they are celebrated and people are in attendance ( c. 124 7). There is then 
not only an obligation to carry out this ministry of the word, but also an 
obligation to attend a ministry that is considered an integral part of the lit
urgy itself. 

9. Co uncil of Trent, Sess 5, de ref , ch. 2, Sess 22 de sacrif Missae, ch. 8, Sess 24 de ref , 
ch. 4, 7 (MANSI, Sacrorum conciliorum nova et amplissima collectio, v. 33 (Graz 1961), cols. 
30-31, 131, and 159-160); SCPF, April 18, 1757, in GASPARRI, Fontes, v. 7, no. 4524, p. 60; GIGI 
1917 ,  c .  1344. Regarding particular norms and the liturgical practice therefrom, cf. 
F.X. WERNZ-P. VIDAL, Ius Canonicum, t. 4 (Rome 1935), p. 35. 
10. In the previous norms, considering as irrational the custom of not fulfilling the 

presriptions regarding preaching: cf. INNOCENT XIII, Const. Apostolici ministerii, May 23, 
1723, § 11 ,  in GASPARRI, Fontes, v. 1, no. 280, pp. 582-592; SCCouncil, April 1, 1876, in AAS 9 
(1876), pp. 489-493. 
1 1 .  C.J. ERRAZURIZ M., fl ''Munus docendi Ecclesiae": diritti e doveri dei fedeli (Milan 

1991), p. 71, note 1 1 1 .  
12. Cf. Comm. 19 (1987), p .  248. 
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3. Ensuring the observance of norms on homilies 

The last paragraph directs that parish priests and church rectors 
should take care to observe the norms on homilies. Although pastors and 
particularly the persons responsible for places of worship have direct re
sponsibility for everything that affects the pastoral care of the faithful, the 
duties that are expressly treated in the canons imply an obligation of spe
cial importance. 
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§ 1 .  Divini verbi praecones christifidelibus imprimis pro
ponant, quae ad Dei gloriam hominumque salutem 
credere et facere oportet. 

§ 2 .  lmpertiant quoque fidelibus doctrinam, quam Eccle
siae magisterium proponit de personae humanae di
gnitate et libertate, de familiae unitate et stabilitate 
eiusque muniis, de obligationibus quae ad homines 
in societate coniunctos pertinent, necnon de rebus 
temporalibus iuxta ordinem a Deo statutum compo
nendis. 

§ 1. Those who announce the word of God to Christ's faithful are first and 
foremost to set out those things which it is necessary to believe and 
practice for the glory of God and the salvation of all. 

§ 2 They are also to explain to the faithful the teaching of the magiste
rium of the Church concerning the dignity and freedom of the human 
person; the unity, stability and duties of the family; people's social ob
ligations and the ordering of temporal affairs according to the plan 
established by God. 

SOURCES: § 1: c. 1347 § 1; SCCong Normae, 28 Jun. 1917, III (AAS 9 
[1917] 331-333); CD 12; EN 27 
§ 2: CD 12; GS 41, 42; PCJP Deel., 10 Dec. 1974, 70-77; EN 29 

CROSS REFERENCES: cc. 227, 747 § 2, 750, 752, 753, 760, 795 

COMMENTARY ------

Jose A. Fuentes 

Contents of preaching 

The contents of preaching are specified here. Logically, in speaking of 
something that greatly depends on the circumstances of time and place and 
since preaching must be adapted to the needs of the faithful (cf. c. 769), the 
only thing indicated is the fundamental framework within which the con
tents of preaching should be situated. This canon specifies preaching 
topics more concretely and definitely from among those that are more gen
erally recommended in c. 760 for the entire ministry of the word. Although 
one consultor wanted to delete all provisions on preaching topics when the 
Code was being drafted, arguing that it should be left to the pastoral 
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prudence, 1 the majority opinion prevailed and the traditional magisterium 
was followed to provide limits for the topics of preaching. 

1. Let us consider first the origin of the canon's two paragraphs in 
order to later assess their importance and the doctrinal balanc e  they 
present. 

a) Paragraph 1 is inspired by c. 1347 of the CIC/1917. It prescribes 
the sacred contents of preaching in accordance with traditional doctrinal 
and disciplinary principles. Authorities of the Church had always been in
terested in defining the object of preaching, and their efforts to do so were 
so great that they should continue to be taken into account. Among these, 
it is nec essary to point out certain provisions of the Council of Trent 
(Sess. 23, de ref c. 14), the Encyc lical Humani generis of Benedict XV 
(1917), and certain Norms on sacred preaching given by the SCCong in 
1917.2 

Paragraph 2 uses phrasing from Vatican II (CD 12) that synthesizes 
the Council's deepening of the Church's mission with respect to temporal 
realities. 

b) Given the origin of these two paragraphs and the post-conc iliar 
doctrine on the Church's evangelizing mission, specifically as contained in 
Paul VI's Encyclical Evangelii nuntiandi (December 8, 1975), the doctri
nal value of this canon should be understood. But before going into this 
doctrinal value and how the two paragraphs of the canon complement 
each other, let us point out their disciplinary value. In spite of the broad 
terms that are used, they nevertheless contain some true norms. The pri
mary purpose of preaching is clearly defined, as is the contents the vari
ous topics must have, particularly so that preaching on temporal realities 
convey the teaching of the magisterium. It should be noted that the canon 
does not state that preaching on temporal issues should be grounded in 
the magisterium or that preaching should be done with the magisterium in 
mind. What it expressly says is that what should be conveyed to the faith
ful about temporal realities is "the teaching of the magisterium." Preach
ers are obligated to be a channel of this authoritative teaching. 

The two aspects of the purpose of preaching are defined in such a 
way that we can say that there would be no true preaching outside the dis
ciplinary boundaries set by the canon, particularly if preaching ignores the 
preachers' dependency on the magisterium. The limits of preaching are a 

1. Cf. Council of Trent (MANSI, Sacrorum conciliorum nova e t amplissima collectio, v. 33 
(Graz 1961), cols. 30-31 and 159); BENEDICT XV, Enc. Humani generis, June 15, 1917, in AAS 
9 (1917), pp. 305-317; SCCong, Norms Ut quae, June 28, 1917, in AAS 9 (1917), pp. 328-341. 

2. Cf. C. SOLER, "Los contenidos del ministerio de la Palabra," in La misi6n docente de la 
Iglesia (Salamanca 1992), pp. 98-1 12. 
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more concrete manifestation of the general limits on the function of teach
ing on temporal issues contained in c . 7 4 7 § 2. 3 

2. Let us now discuss the doctrinal value and the connection be
tween the two paragraphs. 4 It is immediately made clear that the primary 
purpose of preaching is to convey the truths of the faith and what individ
uals have to do to obtain salvation. The fact that this is the primary pur
pose is indicated by the word imprimis, which gives a secondary position 
to the preaching topics given under § 2. 

What is required for salvation is Christ himself, his person and his 
teaching, what he has taught us, and the way to salvation, which is the 
Church. This salvation is not to oppose the teaching of the topics given in 
the second paragraph, which points out the necessary relationship with 
evangelizing and therefore with the ministry of the word, and with natural 
truths and temporal issues. 

The separation of the supernatural from the natural in these two 
paragraphs of the canon do not imply any theological judgment on this tra
ditional distinction. This is only to set a priority among the topics of 
preaching and to ensure that the Church, until it attains "its perfection 
only in the glory of heaven" (LG 48) should "cherish a feeling of deep soli
darity with the human race and its history" (GS 1). When the Church pro
claims the truth about the natural human order, it cannot help but take 
into account that, by the will of God, even earthly things are ordered to the 
salvation of souls ( cf. CD 12). It is Christ himself who teaches us the truth 
about the world, so we should say that the second paragraph of the canon 
is really included in the first paragraph. "In pursuing its own salvific pur
pose not only does the Church communicate divine life to men but in a cer
tain sense it casts the reflected light of that divine life over all the earth, 
notably in the way it heals and elevates the dignity of the human person, in 
the way it consolidates the cohesion of society, and endows the daily activ
ity of men with a deeper sense and meaning. The Church, then, believes it 
can contribute much to humanizing the family of man and its history 
through each of its members and its community as a whole" (GS 40).5 

Vatican II proclaimed both that the Church has in Christ the truth of 
everything human and that her mission is neither merely human nor does 
she try to direc t  the human soc ial order. "Grounded on this faith, the 
Church can 'raise the dignity of human nature above all fluctuating opin
ions,' by 'the Gospel which Christ entrusted to the Church; for the Gospel 
announces and proc laims the freedom of the sons of God'; at the same 
time, the Church respects the 'the autonomy of the c reature, of man in 
particular,' since her mission is 'not in the political, economic , or social or-

3. Cf. A. DE FuENMAYOR, "El juicio moral de la Iglesia sobre materias temporales," in Ius 
Canonicum 12 (1972), pp. 106-120. 

4. Cf. EN 18-20; RM 20. 
5. Cf. c. 747 § 2; SCCong, Norms Ut quae, June 28, 1917, in AAS, 9 (1917), pp. 328-341. 
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der"' (GS 41; cf. GS 42 and CD 12). The concern for humanity and for mak
ing moral judgments on human behavior should work hand in hand to 
prevent preaching from falling into political arguments about which the 
Church (since there are many opinions and the faithful have free will) says 
nothing.6 

Both the first and second paragraphs illustrate the practical meaning 
of the ministry of the word. It does not consist of merely passing on certain 
truths, as if it were a mere intellectual exercise, but rather of teaching the 
way to good works. Paragraph 1 states that preaching should center on 
what it is necessary to do and believe, and § 2 illustrates the necessary rela
tionship of the word, and thus of the ministry of the word, with morals. 

6. Cf. PDV 70. Cf. also S. Congr. of Bishops, Instr. July 31,  1894 (P. GASPARRI, Fontes, v. 4, 
no. 2024, pp. 1061-1067); St. PIUS X, mp Sacrorum Antistitum, September 1, 1910, in AAS 2 
(19 10), pp. 672-680; BENEDICT XV, Enc. Humani generis, June 15, 1917,  AAS 9 ( 1917) ,  
pp. 305-317; SCCong, Norms Ut quae, June 28,  1917, AAS, 9 (1917), pp. 328-334. 
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Doctrina christiana proponatur modo auditorum condi
cioni accomodato atque ratione temporum necessitatibus 
aptata. 

Christian teaching is to be explained in a manner that is suited to the con
dition of the hearers and adapted to the circumstances of the times. 

SOURCES: c. 134 7 § 2; CD 13; PO 4; GS 4; EN 40, 63 

CROSS REFERENCES: c. 248 

COMMENTARY ------

Jose A. Fuentes 

Manner of preaching: adapting preaching to the needs of the faith
ful 

On the subject of the manner of preaching, the norms of the Code 
require the necessary adaptation of the spreading of the word to the capa
bilities and needs of the faithful who will hear it. This canon, summarizing 
a conciliar text ( CD 13) states that ministers of the word should make 
every effort to achieve this adaptation because, by virtue of a divine call, 
they are at the service of the word and the faithful. They "should present 
the word of God not only in a general and abstract manner, but also by ap
plying the eternal truths of the Gospel to specific circumstances of life" 
(PO 4) by addressing "the difficulties and problems that most worry and 
concern people" (CD 13). 

Ministers, in order to attain the most perfectfaithfulness since "the 
first requirement of an administrator is that he prove trustworthy" (1 Cor 
4:2), should make every effort to acquire adequate preparation which they 
must maintain with ongoing formation by following the guidelines given 
by their authorities on training and the qualities that preachers should 
possess. 1 Adapting preaching to the needs of the faithful does not conflict 
with faithfulness to the word. It is the other way around: it is faithfulness 
to the Gospel that demands addressing these needs. 

The Council, in addition to proclaiming the necessary adaptation of 
preaching to the specific circumstances of the faithful, indicated that 
preaching is also dependent upon the charisms of the ministers of the 

1. Cf. C. SOLER, "Los contenidos del ministerio de la Palabra," in La misi6n docente de la 
Iglesia (Salamanca 1992), pp. 92-94. 
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word (cf. PO 4). This statement, which has not been incorporated into the 
Code, implies that preaching, in addition to conveying objective informa
tion, should necessarily be informed by the person delivering it. Preaching 
may contain elements of personal experience that are brought to life by 
the minister if truly beneficial to the faithful. Conveying true charisms 
when suitable is what was traditionally meant by "contemplata tradere."2 

2. Regarding the nature, history, and established practice of carrying out spiritual 
exercises, cf. PIUS XI, Enc. Mens Nostra, December 20, 1929, in AAS 21  (1929), pp. 689-706. 
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Parochi certis temporibus, iuxta Episcopi dioecesani 
praescripta, illas ordinent praedicationes, quas exercitia 
spiritualia et sacras missiones vocant, vel alias formas 
necessitatibus aptatas. 

At certain times, according to the regulations of the diocesan Bishop, par
ish priests are to arrange for sermons in the form of retreats and missions, 
as they are called, or in other forms adapted to requirements. 

SOURCES: c. 1349, SCCouncil Ind., 25 Jan. 1927; SCCouncil Ind., 3 Mar. 
1938, SCCouncil Reser., 2 Feb. 1960 

CROSS REFERENCES: cc. 381, 528 § 1, 772 

COMMENTARY ------

Jose A. Fuentes 

Manner of preaching: various forms of preaching 

Other than the obligation to preach a homily on holy days, there is no 
universal rule requiring certain forms of preaching. Canon 770 discusses 
the advisability of other forms of preaching which could become manda
tory for parish priests, depending on particular norms. Two specific forms 
of preaching are given: "spiritual exercises" 1 and "sacred missions." These 
missions consist of a time for special preaching addressed to Catholics in 
places where the ordinary hierarchy has been established.2 The CJC/1917 
(c. 1349 § 1) required that a mission should be preached in each local 
church at least once every ten years. Now the Code leaves the timing of 
these missions and any other special preaching in general to particular 
norms. 

This canon mentions two specific forms of preaching so that they 
can be encouraged in different ways. There are many other types of 
preaching. Theologians and liturgists distinguish the various forms of 
preaching mainly by topic and the faithful to whom the preaching is ad
dressed. There is kerygmatic preaching, exhortative preaching, liturgical 
preaching, etc. Out of all these forms of preaching, the special nature of 

1. Cf. Prus IX, Enc. Nostis e t  Nobiscum, December 5, 1849, no. 11, and Enc. Singulari 
quidem, March 17, 1856, no. 9 (GASPARRI, Fontes, v. 2, nos. 508 and 521 ,  pp. 841 and 908). 

2. Cf. Prus XII, Ap. Const. Exsul Familia, August 1, 1952, in AAS 44 (1952), pp. 649-704; 
SCCong, Directorio general sabre la pastoral del turismo, March 27, 1969, in AAS 61 (1969), 
pp. 361-384. 
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the liturgical form, the homily, is recognized from the canonical point of 
view, and it is to be done through particular channels, by authorized minis
ters following requirements applicable to all preaching, as instruments of 
proclamation and communion. 

Among the various forms of preaching, it should be remembered that 
so-called catechetical preaching (which differs from other forms in its 
content), just like the other forms, is subject, from the juridic point of 
view, to the norms on preaching. Likewise, catechesis, even when given by 
sacred ministers, is not preaching: it remains subject  to the title on the 
catechesis. In a given situation, it may be difficult to distinguish between 
catechesis and catechetical preaching. In practice, if it is given by a minis
ter to the generally convened faithful in a form other than the dialectical 
method of the catechesis, it is preaching. 

101 



c. 771 

771 

Bk III. The Teaching Office of the Church FuENTES 

§ 1.  Solliciti sint animarum pastores, praesertim Epis
copi et parochi, ut Dei verbum iis quoque fidelibus 
nuntietur, qui ob vitae suae condicionem communi 
et ordinaria cura pastorali non satis fruantur aut 
eadem penitus careant. 

§ 2.  Provideant quoque, ut Evangelii nuntium perveniat 
ad non credentes in territorio degentes,  quippe 
quos, non secus ac fideles, animarum cura complecti 
debeat. 

§ 1. Pastors of souls, espec ially Bishops and parish priests, are to be so
lic itous that the word of God is preached also to those of the faithful 
who, because of the c ircumstances of their lives, cannot suffic iently 
avail themselves of the ordinary pastoral care or are even totally de
prived of it. 

§ 2. They are also to take care that the message of the Gospel reaches 
those living in their territory who are non-believers, since these too, 
no less than the faithful, must be included in the care of souls. 

SOURCES: § 1: PIUS PP. XII, Ap. Const. Exsul Familia, l Aug. 1952, 32-
49 (AAS 44 [1952] 699-702); CD 18; SCCong Instr. Peregrin
ans in terra, 30 Apr. 1969, II, 3 B c (AAS 61 [1969] 375-376); 
SCB Instr. Nemo est, 22 Aug. 1969 (AAS 61 [1969] 614-643); 
DPMB 58, 71; EN 52, 56 
§ 2: c. 1350 § l ;  SC 9; LG 16; CD 13; AG 10, 20; DPMB 71, 160; 
EN 55, 58 

CROSS REFERENCES: § 1: cc. 383 § 1. 529 § 1 
§ 2 :  C. 787 

COMMENTARY ------

Jose A. Fuentes 

Manner of preaching: preaching in special or extraordinary situa
tions 

The practical and efficac ious nature that was intended to be given to 
the canons on the ministry of the word is clear in the two paragraphs of 
this canon, in which pastors are asked to organize their pastoral work so 
that the word of God is proclaimed to everyone: both to the faithful and to 
non-believers. 
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First, § 1 stipulates that the authority of the Church ( at both the uni
versal and local level) should organize all ministries of the word around 
the right of the faithful to receive proper pastoral care. This pastoral care 
does not just mean the usual care provided through the Church's normal 
channels, but, in an acknowledgment of more or less special or extraordi
nary situations, it is pointed out that pastors have an obligation to see that 
the ministry of evangelization reaches everyone in whatever way is most 
advisable. To do so, pastoral efforts, which should be as dynamic as possi
ble, should be adapted to these situations (cf. CD 12-14 and 30, and c. 770, 
which also stipulates the need to adapt evangelizing methods to the needs 
of the faithful). 

One specific way of delivering this pastoral care mentioned in c. 568 
is to appoint chaplains wherever pastoral care cannot be provided. These 
chaplaincies, which have proved their effectiveness in certain environ
ments, for example, in the case of emigrants, are only one of many initia
tives that will arise to assist and expand ordinary pastoral care. CD 18 
gives examples of some of these special situations: emigrants, the exiled, 
fugitives, sailors, nomads, etc. 1 

Paragraph 2 on pastoral care for non-Christians is grounded on 
c. 1350 § 1 of the CIC/1917, but now instead of non-Catholics, it reads 
non-believers. Vatican II proclaims once again the Church's maternal con
sideration for all people, both believers and non-believers ( cf. CD 13 and 
AG 5-8). The Church is called to give the word to all people, since it is re
sponsible for everyone. On the treatment of non-believers, John Paul II 
taught: "The Lord Jesus sent his Apostles to every person, people and 
place on earth. In the Apostles, the Church received a universal mission
one which knows no boundaries-which involves salvation in its integ
rity" (RM 31; cf. EN 55). Cura animarum thus extends to all people, in
cluding non-believers, although the relationship of authority to believers 
and non-believers is different. "Because to us, as with Saint Paul, 'this 
grace was given, to preach to the Gentiles the unsearchable riches of 
Christ' (Eph 3 :8) ... The Church, and every individual Christian within it, 
may not keep hidden or monopolize this newness and richness which has 
been received from God's bounty in order to be communicated to all man
kind" (RM 11). We Christians have the responsibility for drawing all peo
ple to Christ and, while respecting others' freedom (cf. c. 748 § 2), we 
should make every effort to do so, because "we know, however, that Jesus 
came to bring integral salvation, one which embraces the whole person 
and all mankind, and opens up the wondrous prospect of divine filiation" 
(RM 11). 

The proclamation of Christ to non-believers should be placed within 
the context of an interreligious dialogue that is also part of the Church's 

1. Cf. J. PROVOST, "Brought together by The Word of The Living God", in Studia Canonica 
23 (1989) , pp. 369-370. 
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evangelizing mission. It is necessary to make these two areas of its mis
sion ad gentes compatible. "These two elements, proc laiming Christ and 
interreligious dialog, must maintain both their intimate connection and 
their distinctiveness; therefore they should not be confused, manipulated 
or regarded as identical, as though they were interchangeable ... Dialogue 
should be c onduc ted and implemented with the c onvic tion that the 
Church is the ordinary means of salvation and that it alone possesses 
the fullness of the means of salvation" (RM 55). In this interreligious dia
logue, "there must be no abandonment of principles nor false irenicism, 
but instead the reciprocal testimony for the mutual progress on the road 
of inquiry and religious experience, and at the same time for the elimina
tion of prejudice, intolerance and misunderstandings" (RM 56). 

104 



FUENTES 

772 

Tit. I. Ch. I. Preaching the Word of God c. 772 

§ 1. Ad exercitium praedicationis quod attinet, ab omni
bus praeterea serventur normae ab Episcopo dioece
sano latae. 

§ 2. Ad sermonem de doctrina christiana faciendum via 
radiophonica ant televisifica, serventur praescripta 
ab Episcoporum conferentia statuta. 

§ 1. In the exercise of preaching, everyone is moreover to observe the 
norms laid down by the Bishop of the diocese. 

§ 2. In expounding christian teaching on radio or television, the provi
sions of the Bishops' Conference are to be observed. 

SOURCES: § I: c. 1345; SCCong Normae, 28 Jun. 1917, 1 (AAS 9 [1917] 
328-334); DPMB 64 
§ 2: IM 13; DPMB 65 

CROSS REFERENCES: § 1: cc. 391, 392 § 2, 756 § 2 
§ 2 :  cc. 455, 666, 823, 831 § 2 

COMMENTARY ------

Jose A. Fuentes 

Particular law on the ministry of the word 

This canon provides for the competency of particular law in the area 
of the ministry of the word, which shall always be subject to the few, but 
important provisions set forth in universal law, specifically the Code. 

With respect to the ministry of the word, particular law may deter
mine aspects that were regulated earlier by the CJC/1917, but which are 
now determined by diocesan norms and in some cases by the norms of 
bishops' conferences. Thus, decisions on the requirements preachers 
must meet and the frequency, topics, and forms of preaching and proce
dures for removing preachers, etc., can be made when it would be deemed 
necessary. 1 The bishop may determine subject matter to be preached, and 
even its precise content. 2 This implies that, as § 1 indicates, the general 

1. Cf. Prus IX, Enc. Qui pluribus, September 9, 1846, no. 7 (GASPARRI, Fontes, v. 2, 
no. 504, pp. 813-814). 

2. Concerning the social communications media, see: IM, 13-22; and PCSCM, Instr. 
Communio e t  Progressio, May 23, 1971, in AAS 63 (1971), pp. 593-656, and Instr. Aetitis 
novae, Feb. 20, 1992, no. 21, in Ecclesia 52 (1992), p. 571. 
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responsibility of each bishop in his diocese is recognized. The diocesan 
bishop is the person who sets these norms. 

Paragraph 2 refers to bishops' conferences' regulation of the minis
try of the word which is spread through the specific medium of radio and 
television. This is a decision that recognizes not just the general impor
tance of social communications media for evangelizing, but above all, the 
fact that these media exercise an influence that reaches beyond a given di
ocese. This is the reason for assigning this responsibility to the Confer
ences, which may use their rule-making authority as they deem prudent.3 

It should be noted that the Conferences' competence has to do with 
the "sermo de doctrina christiana." It is thus not limited just to preaching or 
catechesis, but also extends to the general ministry of the word over radio 
and television. This provision should be interpreted in conjunction with 
c. 831 § 2, which stipulates that in regulating this matter, it is necessary to 
distinguish between work done by clerics and religious and work done by 
the rest of the faithful. The reason for this distinction arises from the fact 
that the faithful who are not clerics or religious, in principle, are not an
swerable to the Church or its authority as such regarding these matters. 

3. Cf. CT 18; CD 14; GCD (1997) 6 1-64. 
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CAPUT II 
De catechetica institutione 

CHAPTER II 

Catechetical Formation 

c. 773 

Proprium et grave officium pastorum praesertim anima
rum est catechesim populi christiani curare, ut fidelium 
fl.des, per doctrinae institutionem et vitae christianae ex
perientiam, viva fiat explicita atque operosa. 

There is a proper and serious duty, especially on the part of pastors of 
souls, to provide for the catechesis of the Christian people so that the faith 
of the faithful becomes living, explicit and productive through formation 
in doctrine and the experience of Christian living. 

SOURCES: c. 1329; CD 14; GE 4; GCD; EN 44; Syn. Bish. Nuntius, 28 
Oct. 1977; RH 19; CT 1, 14-16, 24, 62-64 

CROSS REFERENCES: cc. 213, 217, 386 § 1, 528 § 1, 760, 843 § 2 

COMMENTARY ------

Jose A. Fuentes 

I. CATECHETICAL INSTRUCTION 

Chapter II begins with canon 773, and is devoted to the second of the 
two forms of the ministry of the word which is of greater importance: cat
echetical instruction. 
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l. Concept of catechetical instruction 

FuENTES 

Catechesis is a time of evangelization whose purpose is to educate 
children, youth, and adults in the faith. It involves teaching the Christian 
doctrine, which is generally presented organically and systematically.1 

In the ancient Church, catechetical instruction consisted of forma
tion concerning the articles of faith, morals, and the means of salvation 
that was given to the uneducated, catechumens, and neophytes. 2 Of the 
three levels of the catechesis, formation of catechumens acquired special 
importance in the first few centuries. Now this formation is more broadly 
understood as a catechesis for everyone, not just for those preparing to 
join the Church or who have little education. 

The most important contribution regarding catechetical instruction 
and, in general, regarding the renewal of Church life, which was wanted 
and promoted by John Paul II, was the approval of the Catechism of the 
Catholic Church on June 25, 1992. 

2. Fundamental normative aspects 

The canons in this chapter address the three aspects of catechesis 
that have the greatest juridic importance, and they are as follows: the very 
content of catechesis ( cc. 773 and 780), the persons who actively teach 
catechetics under the guidance of the magisterium ( a consideration that is 
addressed one way or another by all the canons in this chapter), and fi
nally, catechetical tools, with special attention being given to catechisms 
( cc. 775, 779 and 780). 

The persons in the Church who catechize are all the faithful. It is rec
ognized that catechesis, unlike preaching, which c. 762 states is an activity 
proper to ordained ministers, is the right of all the faithful. So long as they 
remain in true communion with the pastors, they have the right to teach 
Christian doctrine organizationally and systematically, as well as the basic 
capacity to be called to participate in the Church's official and public cat
echesis. 

1. Cf. Council of Trent Sess. 24, de ref. ch. 4, 7; Sess. 25, de indice libr. et catechismo 
(MANSI, Sacrorum conciliorum nova et amplissima collectio, v. 33 (Graz 1961), cols. 159-
160, 194); PIUS IX, Enc. Nostis et nobiscum, December 5, 1849, nos. 8-9 (GASPARI, Fontes, 
v. 2, pp. 840-841); St. PIUS X, Enc. Acerbo nimis, April 15, 1905, in ASS 37 (1904- 1905), 
pp. 613-625; PIUS XI, mp Orbem catholicum, June 29, 1923, in AAS 15 (1923), pp. 327-329; 
SCCouncil, Deer. constituting the catechetical office in every diocese, April 16, 1924, in AAS 
16 (1924), p. 431 and also pp. 287 and 332. 

2. This is the term used by the SCDF, in their Reply of July 7, 1983, in AAS 76 (1984), p. 52; 
and by the Comisi6n Episcopal de Enseiianza y Catequesis de la CEe , "El catequista y su 
formaci6n. Orientaciones pastorales," in Documentos colectivos del Episcopado espaiiol 
sobre formaci6n religiosa y educaci6n, t. 2 (Madrid 1986), nos. 27-30, pp. 1 148-1150. 
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In ref erring to catechesis, the canons do not reduce it just to what is 
taught to children, since catechesis should be taught to all the faithful and 
adapted to various factors, such as age and the situation and needs of the 
times. 

3 . Types of catechesis 

The fundamental distinction with respect to the catechesis that must 
always be remembered in order to understand the various norms properly 
has to do with different relationships with the hierarchy. There is catechesis 
that is directly under the responsibility of the hierarchy, such as the parish 
catechesis, and others that depend on the free initiative of the faithful, such 
as catechesis imparted by parents to children. The first type of catechesis is 
an evangelizing effort that is publicly subject to and recognized by the 
proper authority; this catechesis may be called official catechesis ,3 a term 
the authority itself uses. The other catechesis does not possess an institu
tional character and depends on the faithful's own initiative. In both cases, 
there must be perfect communion with the pastors and their magisterial 
teaching, without which there would be no true catechesis. 

School catechesis has special pastoral importance, but juridically it 
falls under one of the two preceding categories. Formally Catholic schools 
teach official Catholic catechesis, but schools that are only materially 
Catholic, that is to say Christian-inspired schools that are not adminis
tered by the church authority, teach a non-institutionalized catechesis for 
which the faithful are personally responsible.4 

4. Sources of the norms 

The sources currently regulating catechetical activity are: 

a) The Catechism of the Catholic Church, promulgated by John Paul 
II by the Apostolic Constitution Fidei depositum of October 1 1 , 1992 ; and 
the Directorium catechisticum generale of August 25, 1997. 

b) Rite of the Christian Initiation for Adults, January 7, 1972. 

3. Cf. Comm. 15 (1983), p. 98. 
4. Cf. respectively: a) Ap. Const. Fidei depositum, in AAS 86 (1994), pp 113-118; b) AAS 

64 (1972) p. 252; c) AAS 68 (1976), pp. 5-76; d) AAS 71 (1979), pp. 1277-1340; e) AAS 76 
(1984), pp. 45-52. Cf. also other important factors in determining the catechesis prior to the 
present regulation: Prus XI, mp Orbem catholicum, June 29, 1923, in AAS 15 (1923), pp. 327-
329; SCCouncil, Deer. Provide sane , January 12 ,  1935, in AAS 27 ( 1935), pp. 145-154. 
Regarding the normative values of the Directorium Catechisticum generate, cf. J. OTADUY, 
Un exponente de la legislaci6n postconciliar. Los directorios de la Santa Sede (Pamplona 
1980), pp. 56, 213. 
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c )  Apostolic Exhortation of Paul VI ,  Evangelii nuntiandi,  
December 8,  1975, which, in addressing persons teaching catechesis, men
tions not only church and school environments, but also the family. 

d) Apostolic Exhortation of John Paul II, Catechesi tradendae, 
October 16, 1979, which is particularly relevant to the purpose of the cate
chesis and persons teaching it. 

(e) Finally, in 1983, the canons of this chapter of the Code and a 
reply from the Sacred Congregation for the Doctrine of the Faith of July 7, 
1983, whic h further defines the responsibilities of the pastors and the 
faithful for approving and using catechisms. 5 

IL PAST ORS ARE PRIMARILLY RESPONSIBLE FOR CATECHETICAL 
EDUCATION 

All the faithful have some responsibility for teaching catechesis, but 
the pastors, the sacred ministers, have the primary duty to supervise cate
chesis. Under the Code, clerics who have special care of souls have an ex 
iustitia duty which they should carry out for the faithful, that is to say, 
those that have been entrusted to their care. 6 In all other cases, clerics  
have an ex caritate duty. 7 

Canon 773 states this duty of the pastors in terms taken from c. 1329 
of the CJC/1917 and uses wording from Christus Dominus 14. Perhaps the 
most appropriate place for a canon setting forth pastors' duties to watch 
over catecheses would have been following c. 774, i.e., after the canon de
scribing the general solicitude that all the faithful should have for the cat
ec hesis, and just before the spec ific listing of the ministers' duties 
regulated by c. 775. 

In this area, as also happens with other areas in different parts of the 
Code, a systematic order alone is not enough to grasp the diverse juridical 
and pastoral duties. Various determinative norms must be taken into con
sideration. Thus, looking at all the canons on the catechesis as a whole, 
we can state that the pastors' duties in this area are focused on encourag
ing and protecting the faithful's multiform catechetical activity, supple
menting their efforts whenever their initiatives are insuffic ient, and 
assigning certain catechesis to be taught by and directed by the faithful. 

5. SCCouncil, Deer. Provide sane, January 12, 1935, in AAS 27 (1935), pp. 145-154. 
6. Cf. M. CONTE A CORONATA, Institutiones Juris Canonici, V. 2 (Turin 1931), p. 253. 
7. Cf. the Extraordinary Synod of Bishops of 1985, which resulted in the publication of 

Ecclesia sub verbo Dei, December 7, 1985, in EV, 9, no. 1799, p .  1761. 
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III. PURPOSE OF CATECHESIS 

Canon 773 also states the purpose of the catechesis. It is to be taught 
so that the faith of the faithful becomes a living, visible, and active faith. 
This wording, taken from Vatican II (CD 14), illustrates that catechesis 
and the teaching function in general cannot be understood as a purely the
oretical means of sharing the faith. There can be no dichotomy between 
sharing and practicing the faith, as if sharing it has to do with teaching it 
and practicing it has to do with sanctification. Catechesis can be distin
guished from the teaching function itself, but it cannot be separated from 
the other functions of the Church. Further, not even faith itself is neces
sarily subject to the ministerial work of the faithful, catechetical or other
wise, since even though faith comes by hearing (cf. Rom 10:7), God may 
confer His supernatural gifts by other means (LG 16). Catechesis must 
therefore be designed to change the whole life of the faithful by teaching 
Christ and everything else as it relates to Christ. One of the ways in which 
the relationship between the catechesis and life is manifested is their 
union with the liturgy. Catechesis should be a pathway to liturgical partic
ipation (mystagogical catechesis), especially participation which is the 
core of the liturgy, which are the sacraments. 8 

In following the example set by Jesus himself, personal opinions or 
variants may not be inserted into catechetical teaching: "My doctrine is 
not Mine, but His that sent Me" (Jn 7:16) (cf. cc. 760, 768; and CT6). 

8. Cf. F.X. WERNZ-P. VIDAL, Ius Canonicum, t. 4 (Rome 1935), pp. 50-54. 
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§ 1.  Sollicitudo catechesis, sub moderamine legitimae ec
clesiasticae auctoritatis, ad omnia Ecclesiae membra 
pro sua cuiusque parte pertinet. 

§ 2.  Prae ceteris parentes obligatione tenentur verbo et 
exemplo filios in fide et vitae christianae praxi ef
formandi; pari obligatione adstringuntur, qui paren
tum locum tenent atque patrini. 

§ 1. The care for catechesis, under the direction of lawful ecclesiastical 
authority, extends to all members of the Church, to each according to 
his or her role. 

§ 2. Before all others, parents are bound to form their children, by word 
and example, in faith and in christian living. The same obligation 
binds sponsors and those who take the place of parents. 

SOURCES: § 1: GCD 9, 17; Syn. Bish. Nuntius, 28 Oct. 1977; CT 16, 63-70 
§ 2: cc. 769, 1135, 1335, 1372 § 2; Prus PP. XI, Enc. Divini il
lius Magistri, 31 Dec. 1929 (AAS 22 [1930] 59-62); Prus 
PP. XII, Alloc., 23 Mar. 1952 (AAS 44 [1952] 270); I0ANNES 
PP. XXIII, Alloc., 3 May 1959, LG 11, 35; GE 3, 6-8; AA 11, 30; 
GS 48; PAULUS PP. VI, Alloc., 4 May 1970; GCD 78-81; EN 71; 
PAULUS PP. VI, Alloc., 28 Dec. 1975; CT 68 

CROSS REFERENCES: § 1: cc. 208, 211, 216, 225 § 1, 229 § 1, 301 § 1, 529 
§ 2, 747, 775, 780 
§ 2: cc. 226, 776, 851,2°, 890, 914, 1136, 1366 

COMMENTARY ------

Jose A. Fuentes 

I. Right of the faithful to catechize 

Prior to Vatican II, many thought catechesis was an exclusive en
deavor of church authority in which the rest of the faithful might be called 
to participate. Thus the basic duty of parents to educate their children in 
the faith was understood to amount to two responsibilities: the duty to 
teach them the "rudiments of the faith" and the duty to take them to cate
chesis taught by the pastors. 1 In practice, catechesis, other than those 
publicly offered by the Church, were ignored. 

Now the Code states in this canon that all the faithful are to be 
concerned for catechesis (cf. CT 16). And everyone, in all catechetical 
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activity, is to work "sub moderamine" to the lawful authority. Once again, 
terms are used to try to carefully define the faithful's relationship with the 
authority. In this case, the expression is "sub moderamine,"  because not 
only communion with the pastors, but also proper guidelines for imple
menting the initiatives of the faithful, will always exist. In some cases, de
pending on the type of catechesis, there will also be regulatory and 
prescriptive norms. The English translation "under the direction of" 
should be understood with the Latin meaning that all catechesis is depen
dent on the direction of the proper authority. With this in mind, it may be 
conc luded that the authority's responsibility may be described as a func
tion of "moderation, "  an English term that is translated from the Latin 
"guia," which is used in the Italian version. 

Everyone's concern for catechesis is not a legal duty but a moral re
sponsibility, which the pastors are to encourage and supervise. Note that 
the word concern was carefully chosen, not obligation. "The pastors, in
deed, know well how much the laity contribute to the welfare of the whole 
Church. For they know that they themselves were not established by 
Christ to undertake alone the whole salvific mission of the Church to the 
world, but that it is their exalted office so to be shepherds of the faithful 
and also recognize the latter's contribution and charisms that everyone in 
his own way will, with one mind, cooperate in the common task" (LG 30). 
"The laity ... work devotedly to spread the word of God, espec ially by 
teaching the catechism" (AA 10). This free initiative, not only on the part 
of the laity, but the faithful in general, will multiply catechetical teaching 
efforts. Some will be directly subject to the hierarchy and others, while 
subject to general oversight, will depend on the faithful's initiative. 

Each Christian is to take advantage of the manifold opportunities to 
learn catechesis as he or she sees fit. There is no canon in the Code that 
requires attending a certain kind of catechesis, even when one is getting 
the education required to receive the sacraments. The particular norms 
thus respect the faithful's right to choose freely the means of formation in 
the word of God. 2 Ministers, on the other hand, are obligated to confirm 
from time to time, especially when administering the sacraments, that the 
faithful have attained the required level of formation through whatever 
means they may have used. For example, ministers, when administering 
the Eucharist to children, shall confirm whether they have attained the re
quired catechetical preparation (cc. 843 and 914). This means determining 
whether their formation, regardless of the type of catechesis in which they 

1. Cf. J.A. FuENTES, "The Active Participants in Catechesis and their Dependence on the 
Magisterium (cc. 773-780)," in Studia Canonica 23 (1989), pp. 373-386; J. HERVADA, "Misi6n 
laical y formaci6n," in La misi6n del laico en la Iglesia y en el mundo (Pamplona 1987), 
pp. 481-495, especially p . 493. 

2. Cf. R. NAZ, "Catechisme," in Dictionaire de Droit Canonique, t. 2 (Paris 1937), 
col. 1422 . 
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have been instructed, evidences the faith of the Church and communion 
with the pastors. 

Although these canons do not state the faithful's right to be cate
chized, the specific duties that are being described have no other purpose 
than to satisfy the right that is sufficiently well established in more funda
mental canons. The right to be catechized is only a consequence of the 
faithful's right to receive the Christian doctrine (cf. c. 213). 

2. Parents' right and duty to catechize 

The CJC/1917 stated that parents had the obligation to see that chil
dren learned the catechism (c. 1335),3 but the ac tual discipline proclaims 
that parents have the primary responsibility. It is parents who have the 
first duty and it is parents who have the right to form their children: "They 
are, of course, the first and irreplaceable teachers of catechesis to their 
children, and they are entitled to do so by the sacrament of marriage" 
(CL 34; cf. CCC, 2225-2226). 

The so-calledfamily catechesis, which is also to be encouraged and 
fostered by ministers ( c. 776), should be stressed among the evangelizing 
efforts arising from the free initiative of the faithful. 4 "It is becoming in
creasingly necessary to ensure that the various types of catechesis and 
their various areas, beginning with the basic type- the 'informal cate
chesis, '  that is, the catechesis parents teach their children-are a witness 
to universal participation by all the people of God in the prophetic office 
of Christ Himself' (RH 19). 

Although the catechesis parents teach their children has special im
portance and implies true rights and duties, this catechesis cannot in any 
way be considered authoritative teaching or teaching specially authorized 
by the hierarchy. The canon does not grant any rights here or give any spe
cial authority to this way of passing on the doctrine. What it does do is 
recognize and proclaim a fundamental obligation and a tacit right conse
quently arising from that obligation. Parents have this duty and right by 
virtue of being Christian parents, so long as they continue in communion 
with the Church. 

This duty of parents, which entails a right that has priority over the 
right of any of the other faithful, is described elsewhere as essential and 
primary (cf. cc. 226 § 2 and 1136) and even irreplaceable (CT 68; CL 34). 
With this parental responsibility in mind, other canons give mechanisms 
of protection and specific responsibilities, above all with respec t to ad-

3. Regarding catechesis in and by the family, cf. CT, 16; and FC, 36-39; GCD (1997) , 226-227. 
4. Cf. cc. 793, 851,2°, 890, 914, 1 136. 
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ministering the sacraments, that arise from this parental duty to teach cat
echetics. 5 

The canon does prescribe that parents are obligated to teach their 
children the catechism themselves or even take them to someone else to 
be taught the catechism. It does prescribe a general obligation to form 
their children in the faith through word and example. It is clear that the 
customary way of providing this formation is to have children participate 
in catechesis, but there may always be exceptions (parents who have little 
formation themselves and who cannot provide catechesis, and those who 
live in places where there are so few priests that catechesis is not avail
able). In any c ase, parents' obligation to form their children in the faith 
may be subject to punishment if it is not done ( cf. c. 1366 for an extreme 
case). 

As far as godparents' obligation is defined in this canon, their obliga
tion is not secondary to the parents' duty, but is in addition to it. 6 

5. Cf. E. TEJERO, commentary on cc. 774-775, in Pamplona Com. 
6. Cf. PB 94; GCD (1997), 270-271. It was Pius XI who through the mp Orbem catholicum, 

June 29, 1923, in AAS 15 (1923), pp. 327-329, instituted a special office in the Roman Curia-at 
that time established in the SCCouncil-for the purpose of directing and promoting catechesis. 
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§ 1.  Servatis praescriptis ab Apostolica Sede latis, Epis
copi dioecesani est normas de re catechetica edicere 
itemque prospicere ut apta catechesis instrumenta 
praesto sint, catechismum etiam parando, si oppor
tunum id videatur, necnon incepta catechetica fovere 
atque coordinare. 

§ 2.  Episcoporum conferentiae est, si utile videatur, cu
rare ut catechismi pro suo territorio, praevia Sedis 
Apostolicae approbatione, edantur. 

§ 3. Apud Episcoporum conferentiam institui potest offi
cium catecheticum, cuius praecipuum munus sit 
singulis dioecesibus in re catechetica auxilium prae
bere. 

§ 1. While observing the provisions made by the Apostolic See, it is the re
sponsibility of diocesan Bishops to issue norms concerning catechet
ical matters; to ensure that appropriate means of catechesis are 
available, even by preparing a catechism, if this seems opportune; to 
foster and to coordinate catechetical initiatives. 

§ 2. If it is thought to be useful, the Bishops' Conference may, with the prior 
approval of the Apostolic See, publish catechisms for its territory. 

§ 3. The Bishops' Conference may establish a catechetical office, whose 
principal purpose is to assist individual dioceses in catechetical 
matters. 

SOURCES: § 1: cc. 1329, 1336; SCCouncil Litt. circ., 31 May 1920 (AAS 
12 [1920] 299-300); SCCouncil Litt. circ., 24 Jun. 1924 (AAS 
16 [1924] 332-333); SCCouncil Litt. circ., 28 Aug. 1924; SC
Council Litt. circ., 21 Jun. 1930 (AAS 22 [1930] 395--409); SC
Council Deer. Provido sane, 12 Jan 1935 (AAS 27 [1935] 
148-154); LG 25, 27; CD 2,  13, 14; GE 2; GCD 106, 108, 109, 
116-126, 129; DPMB 64; CT63 
§ 2: AG 31; GCD 46, 119, 134; CT 50; EP 4, 1 
§ 3: SCCouncil Normae, 12 Dec., 1929; GCD 128 

CROSS REFERENCES: § 1: cc. 360, 361, 375-376, 381, 386 § 1, 391, § 2, 
392 § 2, 756, 827 § 1 
§§  2 and 3: cc. 447, 451, 455, 788 § 3, 827 § 1 
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COMMENTARY ------

Jose A. Fuentes 

Canon 775 distinguishes among the normative competence of the Ap
ostolic See, the diocesan bishops, and the bishops' conferences over cate
chetical formation, particularly the approval and use of catechisms. 

l . Competence of the Holy See over catechesis 

The faithful have the right to receive the true doctrine, and the hier
archy has the right and duty to proclaim the authorized, and if necessary 
authoritative, doctrinal contents of catechesis. That hierarchical ministry 
at times demands exercising the governing office and at times a magiste
rial office. Not uncommonly, both offices may be exercised jointly, which 
is the case, for example, when a catechism is to be approved and man
dated. 

Paragraph 1 of this canon notes the general dependence of cate
chesis to the Apostolic See, where this responsibility is entrusted to the 
Congregation of Clerics. 1 This Congregation gives the Holy See's required 
approval of catechisms and is available to catechetical departments from 
all over the world, particularly the approval of international religious for
mation initiatives. 

2. Diocesan bishops' competence over catechesis 

Subject to the Holy See, each bishop, who is "the catechist par excel
lent and primary person responsible for catechesis" (CT 63), has the fol
lowing duties:2 

- Coordination of all catechetical work and fulfilling the norms es
tablished by the Holy See; 

- Approval of catechisms and catechetical texts and prescribing 
which ones to use as the diocese's official catecheses; 

1. Regarding the responsibilities of the Roman Pontiff and the bishops: cf. Council of 
Trent Sess. 24, de ref ch. 7, Sess. 25, de indice e t  catechismo (MANSI, Sacrorum conciliorum 
nova e t  amplissima collectio, v. 33 (Graz 1961), cols. 160 and 194). 

2. Cf. SCCouncil, Deer. December 12, 1929, that mandated the office's establishment in 
the dioceses of Italy, as soon as was feasible, (OCHOA, LE Ecclesiae, v. 1, col. 1 1 18, no. 936); 
and by virtue of the Deer. Provide sane, January 12, 1935, AAS 27 (1935), p. 151 ,  it was 
extended to all dioceses; cf. also GCD (1997), 265-267. 
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- Establishing a diocesan catechetical office;3 

- Organizing programs to form catechists; 

- Fostering and encouraging catechetical initiatives. 

As far as the first and last of the above duties (i.e., the general pasto
ral responsibilities of coordinating and encouraging catechetical initia
tives) are c oncerned, it is necessary to distinguish among the duties 
involved regarding the various types of catechesis. Thus, bishops direct 
the dioceses' official catechesis, particularly parish catechesis; they spe
cifically exercise vigilance over any other public catechesis, such as cate
chesis taught by members of religious institutes and societies of apostolic 
life in the course of their apostolic work; they coordinate the diocese's 
catechetical work through the diocesan catechetical office; and they en
sure that all catechetical initiatives are conducted in a genuine Catholic 
spirit. 

3. The competence of bishops' conferences in catechetical 
instruction 

As is established from universal law (§2 and §3), bishops' confer
ences are given a general subsidiary function. The canon ascribes them 
the two following responsibilities, which are precepts: 

- To publish national catechisms 

- T o  establish a c atechetical department in the Conferenc e, if 
deemed advisable 

The reason why bishops' conferences have to seek the Holy See for 
approval of catechisms is not that national catechisms are official and di
ocesan catechisms aren't. Both are official. The reason is that it has been 
deemed advisable by the legislator that the doctrinal competence of bish
ops' conferences, in the specific area of catechisms, go through these par
ticular channels of control. 

Many bishops' conferences have published catechisms. For example, 
the Spanish Conference, with the Apostolic See's due approval, has pub
lished three catechisms that are considered national: Padre nuestro ; Jesus 
es el Senor y Esta es nuestra fe; and Esta es la je de la Iglesia.4 The Ital
ian Bishops' Conference has also instructed that various texts be used in 
catechisms for different ages: children, youths, young adults, adults, and 
adolescents. 

3. Cf. BOCEE 14 (1987), p. 65. 
4. Ap. Const. Fidei depositum, October 11 ,  1992, no. 4. 
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4. System for approving catechisms 

Approving catechisms and catechetical texts is an act of ordinary 
magisterium. Universal catechisms are approved by the Apostolic See. Re
cently, John Paul II approved and ordered the publication of a new univer
sal c atechism, the Catechism of the Catholic Church, which is to be 
recognized as a "valid instrument authorized to further Church unity and 
serve as a reliable standard for the teac hing of the faith. "5 Diocesan 
bishops, for their part, are competent to approve catechisms and, when 
deemed advisable, make certain texts offic ial for their dioceses. 6 If a 
bishop decides to make certain catechisms official for his diocese, these 
texts, as the canon stipulates, do not require prior approval by the Holy 
See, unlike national catechisms and texts which, since they are published 
by bishops' conferences, do require approval by the Holy See.7 

In the approval and use of catechisms, it is necessary to follow the 
Congregation for the Doctrine of the Faith's Response of July 7, 1983 (in 
addition to this canon), which reads as follows: 

a) The Conferences' c ompetence to publish catechisms cannot be 
delegated to subordinate entities. The general requirements that are appli
cable to national catechisms are also applicable to the so-called "national 
reference catechisms." 

b) National and diocesan catechisms may be made official, in which 
case they must be used for catechesis taught under the bishop's authority 
in parishes and schools. In official catechesis, other approved catechisms 
may only be used as subsidiary means. 8 

c) The faithful may use any duly approved catechism in non-institu
tional teaching environments. They may also request authority to approve 
catechisms and catechetical texts of interest and have the right to obtain 
the approval of the contents, which  must reflect the true faith of the 
Church and meet the universal norms applicable to catechisms. 9 

5. Regarding diocesan catechism in the earlier law: Council of Trent, Sess. 24, de ref 
ch. 7, Sess. 25 de indice e t  catechismo (MANSI, Sacrorum conciliorum nova et  amplissima 
collectio, v. 33, Graz 1961, cols. 160 and 194); Prus IX, Enc. Nostis et nobiscum, December 5, 
1849, nos. 28- 30 (GASPARI, Fontes, v. 2, pp. 847- 848). As regards the history of the catechism 
one should take account of the work done by Jean Gerson (1363-1429), developed from the 
various catechetical manuals, the work of Erasmus, who, in 1514, published a kind of titular 
catechism, Christiani hominis institutum, and finally that of St. Peter Canisius who, in 
1555 published his Summa doctrinae christianae. In 1566 the Catechism of the Council of 
Trent was published: Catechismus ex decreto concilii Tridentini ad parochos Pii V iussu 
editus. 

6. Regarding the revision and approval of the catechism, cf. GCD (1997), 131, 283-284.; 
SCDF, Deer. Ecclesiae pastorum, March 19, 1975, in AAS 67 (1975), pp. 281-284; PCIDSVC, 
Reply June 25, 1980, in AAS 72 (1980) p. 756. 

7. Cf. SCDF, Reply July 7, 1983, in AAS 76 (1984), pp. 47-49. 
8. Ibid .. , p. 52. 
9. Ibid., p. 46. 
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d) Each bishop's doctrinal responsibility in his diocese, expressly 
catechetics, is so fundamental that the Holy See has stated that if a na
tional catechism approved by the Holy See exists, each bishop may de
clare other catechisms to be official texts for his diocese. The reasons 
why several catechisms may exist simultaneously are: "In his own dio
cese, each Bishop, by virtue of 'ius divinum,' directly exercises the power 
to teach (munus docendi). For his diocese, he is therefore the supreme 
authority responsible for catechesis subject to the norms of the Apostolic 
See."10 Further, it should be remembered that the teaching office, by its 
very nature, is not exhausted in a single act; a catechism, no matter how 
well it presents and systematizes doctrine, can always be improved or sup
plemented. 

The canons do not say anything about the contents of catechisms, 
but from the earliest centuries the basis of catechesis has been the passing 
on the symbol of the faith and Sunday prayers. When an explanation of the 
ten commandments and the sacraments were added, we encounter the 
topics into which faith and Christian life have been distilled. 

10. Regarding the clergy's obligation to accept responsibility for catechetics, according to 
the earlier law: cf. BENEDICT XIV, Const. Etsi minime, February 7, 1742 (GASPARRI, Fontes, 
v. 1, no. 324, pp. 715-720); cc. 476 § 6, 1333 and 1334 of CIC/1917. 
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776 

Tit. I. Ch. II. Catechetical Formation c. 776 

Parochus, vi sui muneris, catecheticam efformationem 
adultorum, iuvenum et puerorum curare tenetur, quern in 
finem sociam sibi operam adhibeat clericorum paroeciae 
addictorum, sodalium institutorum vitae consecratae 
necnon societatum vitae apostolicae, habita ratione indo
lis uniuscuiusque instituti, necnon christifidelium laico
rum, praesertim catechistarum; hi omnes, nisi legitime 
impediti, operam suam libenter praestare ne renuant. 
Munus parentum, in catechesi familiari, de quo in can. 
774 , § 2, promoveat et foveat. 

By virtue of his office, the parish priest is bound to ensure the catechetical 
formation of adults, young people and children. To this end, he is to avail 
himself of the help of clerics attached to the parish, as well as of members 
of institutes of consecrated life and of societies of apostolic life, being 
mindful of the character of each institute; and the assistance of lay mem
bers of Christ's faithful, especially catechists. All of these, unless they are 
lawfully impeded, are not to refuse to give their labours willingly. The par
ish priest is also to promote and to foster the role of parents in the family 
catechesis mentioned in Can. 774 § 2. 

SOURCES: cc. 1330-1334; SCCouncil Litt. circ., 31 May 1920 (AAS 12 
[1920] 299-300); PIUS PP. XI, m. p. Orbem catholicum, 29 
Jun. 1923 (AAS 15 [1923] 327-329); SCCouncil Litt. circ., 24 
Jun. 1924 (AAS 16 [1924] 332-333); SCCouncil Deer. Provido 
sane, 12 Jan. 1935, I-III, 4 (AAS 27 [1935] 150-151); PIUS PP. 
XII, Alloc., 6 Feb. 1940; IOANNES PP. XXIII, Alloc., 10 Feb. 
1959; PAULUS PP. VI, Alloc., 12 Feb. 1964; LG 28, 29; CD 30, 
35; PC 8; AA 3, 10; PO 4-9; EN 68-71; CT 64-67 

CROSS REFERENCES: cc. 213, 217, 256 § 1, 528 § 1, 529 § 2, 673, 773, 
774, 777, 780, 785, 843, 914 

COMMENTARY ------

Jose A. Fuentes 

Canon 776 and the following canon list the duties of parish priests 
that are related to catechetical instruction. These duties are defined in 
greater detail under the relevant norm. 
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l. Duties of the parish priests 

The catechetical responsibility of parish priests is extremely impor
tant. Duties related to this func tion are most serious and most clearly 
defined in the law. One of their fundamental duties is to ensure that cate
chesis is taught in their parish. This does not mean that parish priests 
themselves have to teach the catechism, but rather that since they are re
sponsible for organizing the parish catechesis, they will do so by asking 
everyone for help who is able to assist with this task. This catechetical 
duty of parish priests, expressly inc luding responsibility to organize differ
ent catechetical classes, is subject to diocesan norms. These various cate
chetical efforts may be divided into two basic types: catechetical classes 
by age groups and catechetical preparation for receiving the sacraments. 

With respect to catechesis by the age of the faithful, the canon ex
pressly mentions three different groups: adults, youth, and children. Adult 
catechesis has been described by John Paul II as "the foremost form of 
catechesis" (CT 43). Pastors are increasingly striving for continuous cate
chesis of adults rather than limiting this instruction to certain times dur
ing Christian life. 

Canon 776 suggests for catechetical activity that parish priests are to 
collaborate with the faithful. It specifically directs parish priests to use the 
assistance of other clerics assigned to the parish, members of institutes of 
consec rated life, and the laity, especially catechists (cf. EdM, Premiss). 
That is to say, any of the faithful, to the extent of their abilities, may assist 
parish priests to fulfill their catechetical responsibility. 

Catechesis is so important that c . 776 states that the faithful may 
only be excused from assisting parish priests with this task if they are le
gitimately prevented. Let us explain the meaning of this obligation: the 
faithful will naturally esteem this ministry; however, universal law does 
not stipulate a juridical duty to take active part precisely in the catecheti
cal classes taught at their parish. The phrase "omnes .. . operam suam 
libenter praestare ne renuant" urges the carrying out of moral obligation. 
It is a juridic duty only for those of the faithful who, by virtue of being sa
cred ministers, may be obligated and "must faithfully carry out any task 
assigned them by the Ordinary" (c. 274 § 2). 1 

However, the faithful as such enjoy true freedom, which logically has 
certain limits in particular norms whose purpose is to make the ministers' 
work more effective and to coordinate apostolic initiatives. Although the 
historical trend is toward placing fewer limits on both general Christian 
education and expressly on what is ref erred to as receiving and sharing 
catechesis, "it would not be consistent for the particular law (which cer-

1. Cf. S. Prus X, Enc. Acerbo nimis, April 15, 1905, in ASS 37 (1904-1905), pp. 614-625; 
SCDS, Deer. Quam singulari, August 8, 1910, in AAS 2 (1910), pp. 581-582. 
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tainly may go beyond universal law in setting those limits) to plow fields 
already sown with excessive requirements for certain official instructional 
materials. 2 This would be just one more step toward monopolizing and of
ficializing the entirety of ecclesial life rather than encouraging the faithful 
to have a true spirit of service. In this instance, this would result in a fail
ure to understand that the people of God 'have the freedom and equality of 
the children of God' (LG 9). Church law must be a law of freedom, limiting 
the freedom of the faithful only to the extent that it is absolutely neces
sary for the common good of the Church. "3 

The last sentence of c. 776, which states that parish priests should 
promote and foster family catechesis, illustrates the value for the Church 
of catechesis performed by the faithful as the fruit of their freedom and 
co-responsibility. If parents wish to teach their children the catechism or 
have others do so, they are fully entitled to do so and cannot be prevented, 
nor can they be required to provide additional instruction, unless it can be 
shown that they have taught errors or have taught insufficiently.4 Further, 
the parish's mission should be to supplement and complete family cate
chetical teachings "and help families improve every day at their task."5 In 
any case, ministers always have the obligation to assess the effectiveness 
of the formation received before administering the sacraments ( cf. c. 843). 

The word "catechists" appears in this canon. This term has a broad 
use that is applicable to anyone teaching catechetics. It also has a narrow 
use to describe the faithful who are designated as catechists by parish 
priests, following their preparation (see commentary on c. 780). 

The duties of parish priests as given in this canon, like other rights 
and duties stipulated in the Code, are also incumbent upon military chap
lains (cf. SMC 7). 

2. C.J. ERRAZURIZ M., Il ''Munus docendi Ecclesiae": diritti e doveri dei fedeli (Milan 
1991), pp. 75-76; cf. J. HERVADA, "La ley del pueblo de Dios como ley para la libertad,"  in 
Persona, verita e morale (Atti del Congreso Internazionale de Teologia morale) (Rome 
1987), pp. 379-393. 

3. Cf. R. NAZ, "Catechisme," in Dictionaire de Droit Canonique,  t. 2 (Paris 1937), col. 
1422. 

4. Comisi6n Episcopal de Enseiianza y Catequesis de la CEe,  "La Catequesis de la 
Comunidad. Orientaciones pastorales para la catequesis en Espana hoy," in Documentos 
colectivos del Episcopado espaiiol sabre forrnaci6n religiosa y educaci6n, t. 2 (Madrid 
1986), no. 275, p. 941. 

5. Comisi6n Episcopal de Enseiianza y Catequesis de la CEe, "El catequista y su 
formaci6n. Orientaciones pastorales," in Documentos colectivos del Episcopado espaiiol 
sobre forrnaci6n religiosa y educaci6n, t. 2 (Madrid 1986), pp. 1 135-1136. 
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2. Priests' catechetical responsibility 

Canon 776 and the next canon list parish priests' duties with respect 
to catechesis, and other canons in this chapter state a general catechetical 
responsibility incumbent upon all the faithful, a responsibility proper to 
parents, authority, and those specifically entrusted with the care of souls. 
However, this is not a responsibility that ministers possess by virtue of 
being ministers; c. 776 only says that ministers should assist with paro
chial catechesis. Thus, there is a notable difference between the preaching 
ministry and carrying out of catechesis. Preaching is considered a func
tion reserved for ministers, and they have a faculty to preach because of 
their ordination. Catechetical activity is considered a capacity of all the 
faithful, which is to be exercised in quite different ways, always subject to 
the general oversight and authority of the Church. 

The fact that everyone can catechize and the fact that the canons as
sign responsibility by office, particularly the office of parish priest, does 
not mean that the ministers' responsibility for catechesis has no special 
relevance. All priests, working with parish priests and developing their 
own initiatives, should help with catechesis ( cf. c. 757). In developing cat
echetical work, priests, as representatives of Christ the Head, are not just 
one more witness: their work is "witnessing that shapes the community." 
The authority cannot help but report lack of communion when "groups of 
catechists go so far as to reject the supervision of the priest over a given 
Christian community in the belief that they have discovered the only valid 
way of teaching the faith and are not subject to the authority of the 
Church." Likewise, the opposite may also be reported as error: "Some
times certain priests keep treating catechists as their mere assistants in a 
task they think belongs exclusively to them by right."6 

6. Cf. A. ANT6N, "6Ejercen las conferencias episcopales un 'munus magisterii'?," in 
Gregorianum 70 (1989), pp. 439-440; G. GHIRLANDA, "De episcoporum conferentia deque 
exercitio potestatis magisterii," in Periodica 76 (1987), pp. 603ff. 

124 



FUENTES 

777 

Tit. I .  Ch. II. Catechetical Formation c. 777 

Peculiari modo parochus, attentis normis ab Episcopo 
dioecesano statutis, curet: 

1 ° ut apta catechesis impertiatur pro sacramento
rum celebratione; 

2° ut pueri, ope catecheticae institutionis per con
gruum tempus impertitae, rite praeparentur ad 
primam receptionem sacramentorum paeniten
tiae et sanctissimae Eucharistiae necnon ad sa
cramentum confirmationis; 

3° ut iidem, prima communione recepta, uberius ac 
profundius catechetica efformatione excolantur; 

4° ut catechetica institutio iis etiam tradatur, quan
tum eorum condicio sinat, qui corpore vel mente 
sint praepediti; 

5° ut iuvenum et adultorum fl.des, variis formis et 
inceptis, muniatur, illuminetur atque evolvatur. 

In a special way the parish priest is to ensure, in accordance with the 
norms laid down by the diocesan Bishop that: 

1 ° an adequate catechesis is given for the celebration of the sacra
ments; 

2° children are properly prepared for first confession and first holy 
communion, and for the sacrament of confirmation, by means of 
catechetical formation over an appropriate period of time; 

3° children after they have made their first holy communion, are 
given a richer and deeper catechetical formation; 

4 ° As far as their condition allows, catechetical formation is given to 
the mentally and physically handicapped; 

5° the faith of young people and of adults is strengthened, enlight
ened and developed by various catechetical methods and initia
tives. 

SOURCES: 1 ° : SCCouncil Litt. circ., 23 Apr. 1924 (AAS 16 [1924] 287-
289); SC 14; GE 4; GCD 25, 56-59; RCIA Prae 4-7; CT 23 
2° : c. 1330; CD 30; EMyS 14; GCD 79-81, 91, et Addendum; 
RCIA 306-309; CT 37 
3° : C. 1331; CT 38-40, 42, 45 
4° : GCD 91; CT 41 
5° : c. 1332 ; SCCouncil Deer. Provido sane, 12 Jan. 1935, II 
(AAS 27 [1935] 150); GCD 92-97; RCIA 19, 20, 98-132; CT 
39-45 

CROSS REFERENCES: cc. 775 § 1, 776, 843, 851, 865, 889 § 2, 890, 913-
914, 1063-1064 
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COMMENTARY ------

Jose A. Fuentes 

1 .  Organizing various catechesis in parishes 

Having set forth parish priests' duties to organize catechesis ( c. 776), 
certain specific catechetical activity of parish priests is now given. Among 
them is the catechesis that should be taught in preparation for the sacra
ments, an educational task that has always been especially important (§§ 1 
and 2).1 Then catechesis is to be available for adults, which has been con
sidered very important recently, so that the catechesis has continuity and 
is made available to everyone (§§ 3-5).2 

The canon's wording (" in a special way, the parish priest is to en
sure") shows that it is not necessary for all the types of catechesis classes 
listed need to be offered in each parish. Specifically, these that do have to 
be organized are determined by the guidelines given in this canon, and the 
provisions of other canons, expressly including canons regulating the ad
ministration of sacraments, and particular law. This canon expressly re
fers to diocesan norms. 

2. Catechesis preparing for or related to sacraments (§§ 1 -2) 

Before administering any sacrament, ministers must provide proper 
preparation. Sometimes it can only be a very brief explanation, which is 
often the case when the Anointing of the Sick is administered, but in any 
case, ministers should make every possible effort to enable the faithful to 
take part in sacraments "with proper evangelization" (cf. c. 843, § §  1 and 2).3 

The norm, in addition to laying down this general obligation, stipu
lates that parish priests should prepare children before they receive the 
sacraments of Penance and Eucharist for the first time and upon receiving 
Confirmation (c. 777, § 2). However, the canon does not speak of a special 
preparation of the faithful for each of the other sacraments; however, 
other parts of the Code on each of the sacraments do give requirements. 
Thus, for example, c. 865 addresses baptism; cc. 889, 890 and 891 address 
confirmation; and cc. 913 and 914 are on Eucharist. More recently, cate
chesis on marriage (cf. c. 1063) has been added to the more traditional 
preparation for the sacraments of Christian Initiation. 

1. Cf. cc. 1330, 1331 CIC/1917. 
2. Cf. c. 1332 CIC/1917; and CT, 43. 
3. Cf. SC, 19 and 35; IOe, 19; CT, 23. 
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With respect to catechesis for children in preparation for receiving 
the sacraments of Penance and Eucharist for the first time ( cf. c. 772, § 2), 
the practice of allowing children to take their first communion without 
having first gone to confession has been expressly disapproved on several 
occasions. For example, a 1973 Declaration by the Holy See stated that ex
periments contrary to the custom of administering first c ommunion to 
children only after the sacrament of Penance has been administered must 
be stopped. In fact, c. 914 requires this sequence of administering the sac
raments. 4 The reason for this canon is not the children's sinfulness, since 
"its purpose is educational and pastoral": the point is to educate children 
in the "true meaning of sin, including venial sin, and the need to ask God 
for forgiveness and above all, in a loving, trusting surrender to the Lord's 
mercy."5 

3. Continuity of catechesis. Catechesis for adults (3° -5°) 

Canon 777, 3° stipulates that the catechesis of children should con
tinue after their first communion. Parish priests should therefore ensure 
that catechetical instruction does not stop with the administration of the 
sacraments by offering the faithful broader and deeper catechesis. Fur
ther, priests should offer catechesisfor adults, or more precisely, "various 
catechetical methods and initiatives," of instruction in the faith, as no. 5° 

of the canon states. The methods are left very general because the canon 
was written to encourage catechesis regardless of the methods used. It 
seems that a lesson was learned from requiring adult catechesis earlier, in 
c. 1332 of the CJC/1917, which, perhaps because it was understood so in
flexibly, was not as effective as had been hoped. 6 

4. Catechesis for the mentally challenged ( cf. 4 °) 

Catechesis for the mentally challenged is a result of current pastoral 
concern for reaching everyone. 7 This catechesis must be offered to the ex
tent that the mentally challenged among the faithful can understand it. 
This is one of the pastors' true duties, since all who have been baptized 
have the fundamental right to receive the word and the sacraments. 

4. SCCong, Directorium Catechisticum Generate, cit., Appendix, nos. 4 - 5, pp. 175- 176; 
SCDS, Deer. Quam singulari, August 8, 1910, AAS 2 (1910), p. 583; SCDS and SCCong, joint 
Declaration, May 24, 1973, in AAS 65 (1973), p. 410; SCSDW and SCCong, joint Reply, May 20, 
1977, in AAS 69 (1977), p. 427. 

5. SCDS, Decisiones, December 20, 1986, in Palabra (Documents) 23 (1987), no. 47, p. 65. 
6. Regarding how catechesis is presented according to age-group, cf. GCD (1997)), 171-

188; CT, 35-45. 
7. Cf. GCD (1997), 189; CT, 41. 

127 



c. 777 Bk III. The Teaching Office of the Church 

5. Obligation to attend parish catechesis 

FUENTES 

To what extent can the faithful be obligated to attend catechetical 
classes? This question was answered years ago, when this type of cate
chesis was being developed to its fullest. At the time, parish priests were 
not to administer the sacraments of Penance or Confirmation to those 
who had not had enough catechetical instruction. 8 It should be noted that 
what was being asked and is still being asked of parish priests ( and of min
isters in general) is that they determine whether sufficient instruction has 
been received, not that they require anyone to attend any given evangeliz
ing program. The rule could not be otherwise, since what the Church 
wants ( and which it has been given authority to do) is that people receive 
instruction in the faith. Thus what ministers are judging is the amount of 
instruction received, regardless of where the instruction was given (see 
commentary on c. 774). 

Therefore, a parish priest could refuse to administer the sacraments 
to anyone who is not properly prepared and ask the diocesesan authority 
to determine the faithful's obligations to receive one kind or another of 
catechesis, thus respecting freedom of choice and the most suitable for
mation. 

In fact, given the transcendent importance of this issue, authority 
should stress the duty of the faithful to obtain sufficient formation in the 
principal mysteries of the faith and in everything necessary for salvation. 

In any case, it should not be forgotten that this canon (in the context 
of ministry as service) is not directly binding upon the faithful, but rather 
on parish priests, who are the ones who are to offer catechetical means 
enabling the faithful to meet their obligations (cf. cc. 213, 217 and 229). 

8. SCCouneil, Deer. Provide sane, January 12, 1935, in AAS 27 (1935), pp. 149-154; SCDS, 
Deer. Quam singulari, August 8, 1910, AAS 2 (1910), pp. 581-583. 
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Tit. I. Ch. II. Catechetical Formation c. 778 

Curent Superiores religiosi et societatum vitae apostoli
cae ut in suis ecclesiis, scholis aliisve operibus sibi quo
quo modo concreditis, catechetica institutio sedulo 
impertiatur. 

Religious Superiors and Superiors of societies of apostolic life are to en
sure that catechetical formation is diligently given in their churches and 
schools, and in other works in any way entrusted to their care. 

SOURCES: cc. 509 § 2, 2° , 1334, 1381; SCR Instr. Quantum homini, 
25 Nov. 1929 (AAS 22 [1930 ] 28-29); SCSUS Litt. circ., 
20 Nov. 1939; CD 35; ES I, 37; EN 69; CT 65 

CROSS REFERENCES: cc. 673, 675 § 3,  678, 681, 731 § 1, 801, 806 § 1, 
1214 

COMMENTARY ------

Jose A. Fuentes 

Competence of consecrated faithful with respect to the catechesis 

Canon 778 sets forth the responsibility of religious superiors and 
superiors of societies of apostolic life with respect to catechesis, particu
larly the catechesis which they should teach in their churches and apos
tolic work. 

The canon mentions superiors, so the obligation to organize this co
operation extends to both local and major superiors. Although secular in
stitutes and their moderators are not mentioned, it does seem that this 
canon would be applicable to them. 

Members of institutes of consecrated life, subject to their charisms 
and their other obligations, are called to help with the catechetical task. 
To the extent they can, they should teach catechesis. At times they may do 
so at the initiative of the institute and at other times at a bishop's request. 

Catechesis taught by the religious, if given by someone speaking 
publicly, may be comparable in some ways to official catechesis organized 
and directed by the proper authority. Therefore, once they have been es
tablished and organized, they are subject to the diocesan bishop (CD 35, 4; 
cc. 678 § 1, 738 § 2), who may even order that they be taught in the 
churches and oratories of the religious that are habitually open to the 
faithful ( cf. ES I, 37). This does not mean that for the organization of such 
catechesis, religious need special approval from the ordinary of the place, 
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or that local authority may require the religious to give catechetical in
struction outside their churches. However, this doctrine had not reached 
any unanimous reply on this issue before the Council.1 

Also, with respect to the diocese's own catechesis, bishops may ask 
for assistance from members of institutes of consecrated life that are not 
exclusively committed to a life of contemplation. In these cases, modera
tors shall respond favorably to acc ept these pastoral responsibilities to 
the extent possible, depending on the type of institute ( cf. CD, 35). 

The relationship between the diocesan bishop and the religious, 
while such pastoral ministries, and specifically catechesis, are being orga
nized, is summarized by Vatican II as follows: "whenever legitimately called 
upon to do apostolic work, they must carry out these duties in such a way 
as to be the auxiliaries of the bishop and subject  to him ... Those religious 
institutes which are not dedicated to a purely contemplative life may be 
called upon by the bishop to help in various pastoral ministries. The special 
character of each religious institute should be taken into consideration ... 
All religious, whether exempt or non-exempt, are subject to the authority 
of the loc al ordinary in the following matters: ... preaching to the people; 
the religious and moral education, catechetical instruction ... " (CD 35). 

In addition to churches, the canon also mentions schools directed by 
religious. These schools impart catechetical formation and religious in
struction as such. It is important to recognize that religion instruction and 
doc trinal c atechetical formation are not the same things. They are two 
separate tools for teaching very different kinds of knowledge. Both de
pend on the authority of the Church, but religion classes, as part of the 
educational curriculum, are also subject to general standards for educa
tion set by civil authorities ( cf. cc. 804-806). 

1 .  Cf. M. CONTE A CORONATA, Institutiones Juris Canonici , V. 2 (Turin 1931), p. 257; 
S. ALONSO MORAN, in S. ALONSO MORAN-M. CABREROS DE ANTA, Comentarios al C6digo de 
Derecho Canonico, t. 3 (Madrid 1964), pp. 17-18. 
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Tit. I. Ch. II. Catechetical Formation c. 779 

Institutio catechetica tradatur omnibus adhibitis auxi
liis, subsidiis didacticis et communicationis socialis ins
trumentis, quae efficaciora videantur ut fideles, ratione 
eorum indoli facultatibus et aetati necnon vitae condicio
nibus aptata, plenius catholicam doctrinam ediscere eam
que aptius in praxim deducere valeant. 

Catechetical formation is to be given by employing all those aids, educa
tional resources and means of social communication which seem the 
more effective in securing that the faithful, according to their character, 
capability, age and circumstances of life, may be able more fully to learn 
catholic teaching and more effectively to put it into practice. 

SOURCES: SCCouncil Litt. circ., 23 Apr. 1924 (AAS 16 [1924] 288); SC
Council Litt. circ., 21 Jun. 1930 (AAS 22 [1930] 398-399); 
PIUS pp. XII, Alloc., 14 Oct. 1950; I0ANNES pp. XXIII, Enc. 
Princeps Pas torum, 28 Nov. 1959 (AAS 51 [1959] 851); SC
Council Litt. circ., 4 Jun. 1964; IM 3, 6, 13, 14, 17; CD 13, 14; 
AG 26; GCD 116-124 ; PCSCM Instr. Communio et progres
sio, 23 May 1971, 126-134 (AAS 63 [1971] 638-640); EN 40, 
45 ; CT 17, 22, 31, 46, 51 , 55 

CROSS REFERENCES: cc. 761, 775, 822, 827 § 1, 831 

Catechetical tools 

COMMENTARY ------

Jose A. Fuentes 

The catechetical tool par excellence is the catechism ( cf. c. 775). But 
to teach catechetics all other tools and means should be used in addition 
to catechisms, provided they are effective in the formation of the faithful 
in the faith. These tools should be selected with the condition of those 
being catechized in mind: culture, age, lifestyle, etc., as well as the cate
chists' capabilities. 

This canon, in addition to setting forth the duty of persons responsi
ble for catechesis to use tools of all kinds, stipulates that they are to be 
adapted to the needs, and therefore to the rights, of the faithful. In adapt
ing catechetical methods, care must be taken to consider pastoral needs, 
the range of instructional materials and the need for pastors to encourage 
the highly varied initiatives that will be proposed by the faithful. 
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The Universal Norms do not specify anything about these tools out of 
respect for the authority, which is above all to proclaim magisterially and 
generally coordinate and supervise the various initiatives. As far as particu
lar norms are concerned, which would logically have the purpose of en
couraging and guiding catechetical efforts, they are above all guidelines. 

Given the frequency with which catechetical tools are mentioned in 
the canon, we may say that the manner, as well as the time and place of 
catechetical efforts, will vary. This implies a contrast with the former dis
cipline. Thus before the Council, churches, chapels and other church and 
parish facilities were deemed to be the proper place to teach catechism. 
Some even maintained that permission from an ordinary would be needed 
in order to teach catechism routinely at other locations or in secular 
places.1 There is no longer any doubt now that catechetical formation may 
be given at any location when it is opportune. 

Thus, the explanation of the catechism, like any other form of ex
plaining the word, should be given in the Church, and from the Church 
through all the means possible. Among these means, the means of social 
communication are of particular importance. The Church, in addition to 
using these means, feels called to judge them, given the fact that it is a 
duty of catechesis to educate Christians to discern the nature and credibil
ity of what they hear in the media. 2 

As far as the method and language that should be used are con
cerned, pedagogical considerations will suggest organizing catechesis in 
various ways. However, in any case, the method selected should respect 
the integrity of the message and an organic and hierarchical balance that 
makes clear the diverse importance of what is conveyed. "The method and 
language used should be true tools for conveying the entirety, not just a 
part, of the 'word of eternal life"' (CT 31). 

1. Cf. R. NAZ, "Catechisme," in Dictionaire de Droit Canonique, t. 2 (Paris 1937), 
col. 1418. 

2. Cf. IM, 3 and 16; SCCE, Dio sommo bene , especially nos. 95 and 100, in EV, 10, pp. 58-
116; PCSC, Instr. Aetatis novae, February 20, 1992, no. 12, in Ecclesia 52 (1992), p. 567. 
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780 

Tit. I. Ch. II. Catechetical Formation c. 780 

Curent locorum Ordinarii ut catechistae ad munus suum 
rite explendum debite praeparentur, ut nempe continua 
formatio ipsis praebeatur, iidemque Ecclesiae doctrinam 
apte cognoscant atque normas disciplinis paedagogicis 
proprias theoretice ac practice addiscant. 

Local Ordinaries are to ensure that catechists are duly trained to carry out 
their office properly, namely, that continuing formation is available to 
them, that they have an appropriate knowledge of the teaching of the 
Church, and that they learn both the theory and the practice of the princi
ples of pedagogy. 

SOURCES: Prus pp. XII, Let., 14 Sep. 1951 (AAS 43 [1951] 778-779); 
SS 364; I0ANNES pp. XXIII, Enc. Princeps Pastorum, 28 Nov. 
1959 (AAS 51 [1959] 855); SCSUS Instr. Mentre in ogni 
parte, 3 Sep. 1963; CD 14; DV 25; AG 15, 17; GCD 108-115; 
EN 73; Syn. Bish. Nuntius, 28 Oct. 1977, 14; CT 15, 63, 66, 71 

CROSS REFERENCES: cc. 134 § §  1 and 2, 217, 228, 229 § 1, 231, 386 § 1, 
775 § 1, 785 

COMMENTARY ------

Jose A. Fuentes 

Catechists and their formation 

The required formation of catechists is expressly addressed in this 
canon. We should therefore examine what is said about this formation, but 
first we should look more closely at who the catechists are and who the 
various kinds of catechists are. 

1. Catechists and their varied work 

A catechist is one of the faithful who directly provides catechetical 
instruction. Any of the faithful may be a catechist, and he or she may be a 
catechist of either of two very different kinds: one teaching at his or her 
personal responsibility or one performing a catechetical mission given 
him or her by the proper authority. The second kind of catechist is prop
erly part of the official and public catechesis of the Church. 

With respect to catechists performing the task of unofficial cate
chesis, there are no further juridic requirements beyond the general ones 
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applicable to catechesis, since unofficial work depends to a large extent 
on free will. The requirements on the use of catechisms and catechetic al 
texts are an aspect that may involve greater supervision (see c. 775). 

However, it is necessary to look more closely at catechists who are 
given a specific duty by the hierarchy. As we have seen (see commentary 
on cc. 759 and 773), the faithfuls' responsibility in official ministries of the 
word is a consequence of the fact that in certain cases the faithful receive 
a specific call to cooperate directly with the apostolic work of the hierar
chy in addition to the general call to evangelism. 

In speaking about public catechesis, we may distinguish, as the 
Spanish bishops do, two further kinds of catechists: permanent and auxil
iary catechists. 1 

The Spanish bishops, with the Council and Code in mind, 2 consider 
this work of the faithful ( who are often, but not always, laity) to be "a pub
lic service of the Church, which is offic ial." They tell us that the faithful 
receive "an official mission or charge to do their assignment on behalf of 
the Church and in the service of their evangelizing mission"; and that 
"when catechists receive an official charge from authority to teach the cat
echesis, it may be said that they are acting on behalf of the Church. Wit
nessing and evangelizing inherent in the c ommon voc ation of every 
Christian and occasional catechesis on a given subjec t that a Christian 
may engage in at any opportunity should not in themselves be considered 
work on behalf of the Church, even though they are spreading the faith. "3 

This last citation distinguishes between what it means to act because 
one belongs to and is in communion with the Church as opposed to acting 
"on behalf of the Church." This is what distinguishes a catechist acting at 
his or her own initiative from one teaching official catechesis. But what 
does it mean to act "on behalf of the Church"? The faithful's responsibility 
does not imply that they are acting on behalf of the Hierarchy, as if they 
had somehow been delegated to so act. What is meant by this phrase is 
that the ministry of such catechists should be accepted by everyone as a 
public work of the Church and a work to which the Hierarchy is involved 
in the same sense that any authority is involved when it gives permission 
or authorization. 4 

1. Cf. Comisi6n Episcopal de Enseiianza y Catequesis de la CEe,  "El Catequista y su 
formaci6n. Orientaciones pastorales," in Documentos colectivos del Episcopado espaiiol 
sobre formaci6n religiosa y educaci6n, t. 2 (Madrid 1986), no. 3, p. 1 133. 

2. Ibid., no. 27, p. 1 148; LG 33; c. 228 § 1 .  
3. Ibid. 
4. In the Code, the expression "in the name of the Church" is used in reference to public 

worship (cc. 246 § 2, 834 § 2), determining public duties (cc. 1 108 § 2, 1 192 § 1, 1282), and 
when speaking of juridical public persons, both generally (c. 1 16  § 1) ,  and in particular 
(cc. 313 and 675 § 3). 
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However, the term delegation is used in a certain official document 
to explain the mission of these catechists5; in any case, it seems to us that 
it would be better to use this term only when a true delegation of power 
exists; clearly, catechists do not participate in the power of the Hierarchy. 

The importance given to the work of permanent catechists and the 
fact that it is claimed that some are "full time" does not mean that the 
Episcopate at the present time is necessarily seeking recognition of this 
work as a formally constituted Ecclesial ministry. 6 

The existence of full-time catechists makes it necessary to consider 
the c ircumstances in which they may have a right to remuneration. 7 If 
they work full time, they have a right to remuneration consistent with 
their status, depending on the work they do and provisions related to this 
"service" or "office," and this is the term we can use in this case, since it is 
commonly used. But in principle, there is no right to be supported or paid 
by the Church arising from the mission of teaching catechetics, whether it 
is generic or specific , or whether or not the "ministry" of catechist is con
ferred, if it is determined to be a ministry. 

Finally, we should examine the formal instrument by which a cate
chist receives an official call. Currently, this charge or mission is received 
by catechists informally; at least, there is no requirement in universal law. 
In the majority of cases, it is the parish priests who call catechists and to 
whom catechists report, and there is no special formality for doing so. In 
some places, particularly in areas where there are many adult converts, 
greater importance is given to the task of catechists,8 including norms that 
catechists be publicly appointed on the bishop's behalf. This is done in a li
turgical ceremony. 

2. Duty of local ordinaries to prepare catechists 

"Careful preparation is necessary for everyone working in evange
lism. It is even more so in the case of everyone dedicated to the ministry 
of the word ... Everyone knows that the art of speaking has enormous im
portance nowadays. How can preachers and catechists ignore this? Let us 
energetically encourage the bishops of partic ular churc hes to ensure 
proper formation of all ministers of the word" (EN 73). 

The right and duty of catechists to be trained (cf. c. 231 § 1) have 
their counterpart in the duty set forth in c. 780: local ordinaries have the 

5. Cf. Comisi6n Episcopal de Enseiianza y Catequesis de la CEe, "El Catequista y su 
formaci6n . . .  ," cit., no. 87, p. 1 185. 

6. Cf. ibid., no. 30. 
7. Cf. cc. 230 § 1 and 231 § 2; J. HERVADA, commentary on c. 231 ,  in Pamplona Com. 
8. Cf. Comisi6n Episcopal de Enseiianza y Catequesis de la CEe, "El catequista y su 

formaci6n . . .  ," cit., no. 87, pp. 1 185-1186. 
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obligation to offer proper formation to catechists. This formation not only 
entails proper theological formation, but should also include preparation 
in the tools necessary to teach catechetics. The canon thus speaks not 
only of doctrinal formation; it also speaks in general of formation in "the 
discipline of pedagogy." 

The canon also states that the formation to be provided by local ordi
naries must be continuous. In this way, catechists are kept up to date on 
both the magisterial teachings of the faith and teaching methods. In order 
to do this, it would be advisable to have catechetical schools or institutes 
whose purpose would be to provide this specialized formation.9 These ini
tiatives originated in the parochial catechists' schools whose creation was 
ordered by the Sacred Congregation of the Council 10 some time ago. With 
respect to these formation tools, John Paul II, although referring to the ad 
gentes mission, requested "the strengthening of schools for catechists that 
are approved by Episcopal Conferences and give certificates that are offi
cially recognized by the Conferences" (RM 73). 

Special catechetical formation is also given in seminaries in addition 
to these institutes for catechists. And under c. 785 § 2, catechists assigned 
to missions are to receive special preparation. 

9. Cf. CT 71; Cf. also GCD (1997), 248-252. 
10. Cf. SCCouncil, Deer. Provide sane, January 12, 1935, in AAS 27 (1935), p. 151, where 

reference is made to the letter directed to the Ordinaries of Italy on April 12, 1924, in AAS 16 
(1924), pp. 287-289. 
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781 

Tit. II. The Missionary Activity of the Church c. 781 

TITULUS II 

De actione Ecclesire missionali 

TITLE II 

The Missionary Activity of the Church 

Cum tota Ecclesia natura sua sit missionaria et opus 
evangelizationis habendum sit fundamentale officium po
puli Dei, christifideles omnes, propriae responsabilitatis 
conscii, partem suam in opere missionali assumant. 

Because the whole Church is of its nature missionary and the work of 
evangelisation is to be considered a fundamental duty of the people of 
God, all Christ's faithful must be conscious of the responsibility to play 
their part in missionary activity. 

SOURCES: PAULUS PP. VI, Alloc. , 6 Nov. 1964 (AAS 56 [ 1964] 998-999); 
LG 23; AG 2, 35, 39; SCEP Litt. circ. ,  17 May 1970; PAULUS 
PP. VI, Alloc., 1 1  Jan. 1975, (AAS 67 [1975] 103-108); PAULUS 
PP. VI, Nuntius, 14 Apr. 1976 (AAS 68 [ 1976] 341-347); EN 9-
15, 50-56; PAULUS PP. VI, Nuntius, 14 May 1978 (AAS 70 
[ 1978] 345-349); PA 3-7, 22 

CROSS REFERENCES: cc. 204 § 1, 208, 209, 2 1 1, 212 § 1, 2 16, 222 § 2, 
225 § 1, 652 § 3 

COMMENTARY -------

Fernando Retamal 

This title, based on the Conciliar Decree Ad gentes, takes up the 
topic of missions as something arising from the very nature of the Church. 
Its inclusion in book III of the CIC stresses the priority of preaching the 
Gospel in missionary work, without excluding the offices of sanctifying 
and governing. It thereby merges this topic into the rest of the canons of 
the Code, which is to be applied consistently, following the pace of the 
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local implantation of the Church. The Church, "obedient to Christ's com
mand and moved by the love and grace of the Holy Spirit, the Church 
makes herself fully present to all men and peoples in order to lead them to 
the faith, freedom, and peace of Christ by the example of her life and 
preaching, by the sacraments and other means of grace . . .  " (AG 5, 1 ) .  

The opening canon lists the fundamental elements that will be ad-
dressed in the other canons in this title: 

1. The missionary nature of the Church 

2. The duty to evangelize 

3. Participation in missionary work 

l .  The missionary nature of the Church 

This statement, which serves as a backdrop for the topic, originates 
in Vatican II ecclesiology and is expressly taught (AG 2, 1) as flowing from 
the overall understanding of the Church as the universal sacrament of sal
vation in Jesus Christ; it is not a reality engrossed in itself, but is eternally 
open to the missionary dynamic. The Church has been sent to the world to 
be a witness and to spread the mystery of communion, which is its reason 
for existing: to reunite the entire world and everyone in Christ ( cf. Com
munionis notio , 4). 

2. The duty to evangelize 

As a fundamental duty of the people of God, as the legislator points 
out, this duty originates in the participation by everyone who has been 
baptized into Christ and in the vocation arising to carry out, each one ac
cording to his possibilities, the mission God has entrusted to the Church 
in the world (c. 204 § 1). 

This duty, ref erred to here institutionally as all the people of God, is 
related both to the fundamental Juridic statute of the Christian faithful 
(particularly in cc. 208, 2 1 1  and 216) and to specific forms of participation 
that are unique to each of the various ministries, charisms and functions 
in the Church, which are included in the final wording of this canon. Such 
diversity of contribution to the common evangelizing effort lends a 
broader scope to the heading of book III of the CIC ("The Teaching Office 
of the Church"), since it cannot be reduced simply to the function of the 
hierarchical magisterium. 

The priority of evangelization constitutes the grace and vocation of 
all the baptized, "a people set apart, that you should show forth the 
praises of Him who called you out of darkness into His marvelous light" 
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(I Pt 2:9), or in the words of Vatican II, a "messianic people ... whose pur
pose is to spread the kingdom of God ever more widely, which was begun 
on earth by God himself ... " (LG 9 , 2). Consequently, it requires the first 
duty of communion ( c. 209) with: 

- The Holy Spirit, which is the source and inspiration of the wit
ness that all of us who are baptized are called to give of Jesus Christ 
(Jn 15:26-27); 

- The pastors, who are here to govern the Church (Acts 20:28) and 
further the unity of the apostolate; 

- The community of all the faithful, recognizing and integrating in 
love everyone's charisms and func tions, which are to be ordered for the 
good of people and the building up of the Church (AA 3). 

A c lear understanding of the actual condition of the contemporary 
world is also needed, since this is not the sole responsibility of pedagogy, 
but an evangelical responsibility, where the yeast is called upon to make 
the dough rise.1 

Pressing challenges to evangelization that should be noted include 
secularism, the new forms atheism is taking, and the fact that the majority 
of humankind is marginally part of the mission of the Church of Christ. 

Given the many objections that are raised, it clearly seems that the 
mission is a problem of faith, an indicator of Christians' faith in Christ and 
His love for us. True salvation of all people is not limited to their material 
needs, however important and worrisome they may be and demanding of 
a response from Christians (c f. c. 222 § 2). The newness of life in Jesus 
Christ is the "Good News" for people of all times; all people have been 
called to and are destined for it. In fact, everyone is looking for it , al
though at times in confusion, and everyone has the right to know the value 
of this gift and the chance to obtain it ( cf. RM 11 ). 

3. Participation in the missionary effort 

Missions include above all the most typical phase of evangelization, 
which is the first proclamation of Jesus Christ and building up the Church 
where it was not previously known. It is expressly directed at non-Chris
tians. 

Participation by all the faithful without distinction is urged by the 
legislator with the words, "conscious of their responsibility" ( c f. cc. 212 
§ 1 and 652 § 3), which lend it spec ial weight. 

1. Cf. PAUL VI, Alloc. , January 1 1, 1975, in AAS 67 (1975), pp. 103-108. 
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This missionary activity, which is common to all the faithful, should 
be taken up by everyone according to the charisms, ministries and duties 
mentioned earlier, at both the individual and group levels, and in the com
munities of the Church, i.e. diocesan, parochial or any other type. 

Many acts of the magisterium reflect a special calling to various vo
cations to become part of missionary work, based on Ad gentes 35-41, 
which is a commentary on the last part of the canon. 

In the last few years, candidates for the priesthood and consecrated 
life have been receiving with special emphasis the basics of missionary 
formation for the people of God. Even if their future work is not intended 
primarily for evangelizing in the mission field, candidates for the priest
hood should raise their own consciousness of the Church's missionary 
work and pastoral activities ( c f. PDV 58-592) .  For their part, future reli
gious, both men and women, should develop the Church's concern, i.e., 
awareness that they belong to a missionary people that is not content to 
see the Church as a "little flock, " and will not rest until the Gospel has 
been proc laimed to every person and the world knows that "there is no 
other name under heaven given among men, whereby we must be saved" 
(Acts 4:12) than the name of Jesus Christ.3 

These instructions simultaneously entail a deepening by the theolo
gians of the doctrinal concepts involved in missionary work, as well as a 
new perspective in theological studies.4 

Throughout the world, the laity is being called, by virtue of their bap
tismal vocation in the midst of temporal realities, to witness to their faith 
in their family, in their profession, and in other social contexts. Practicing 
their profession as a Christian experience is in itself a valid witness, at 
times the only witness possible at first, when they are the only ones 
through whom Jesus and the Gospel can be known (c. 225 § 1). The time 
will come when others, "seeing their good works" (Mt 5 :16), will begin 
asking these Christians and themselves about the source of their lifestyle. 
Inspired by missionary zeal, they will clearly proclaim Jesus, either in pri
vate conversations or in a "sincere, on-going dialog" (AG 11) out of friend
ship and congeniality. Sometimes a systematic proc lamation of the 
Christian message will be possible by teaching at educational centers or 
through the media. Assisting with the missionary effort has many specific 
applications, depending on each given situation, and varies with the 

2. Cf. also, SCEP, Letter to the President of the Episcopal Conferences "Puisque la 
'Ratio '"  (May 17 ,  1970) ,  regarding the missionary formation of future priests, in 
Bibliographia missionalia 34 (1970), pp. 217-219. 

3. Cf. CICLSAL, Directive norms Potissimum institutioni, February 2, 1990, no. 24, in 
AAS 82 (1990), p. 489. 

4. SCEP, "Rapporti tra la Chiesa universale e le Chiese particolari, tra la Sacra 
Congregazione per l'evangelizzazione e le Conferenze Episcopali dal punto di vista 
missionario," April 24, 1971, in Bibliographia missionalia 35 (1971), pp. 192-197, I, B. 
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characteristics of the communities, in formation efforts in mission fields 
as well as places where teaching centers are well established. 

Assistance with missionary work takes the form of prayer, sacrificial 
offerings for world evangelization, financial contributions, and furthering 
pontifical missionary programs ( cf. c. 585 § 4 CCEO). 
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§ 1 . Suprema directio et coordinatio inceptorum et actio
n um quae ad opus missionale atque ad coopera
tionem missionariam pertinent, competit Romano 
Pontifici et Collegio Episcoporum. 

§ 2 . Singuli Episcopi, utpote Ecclesiae universae atque 
omnium Ecclesiarum sponsores, operis missionalis 
peculiarem sollicitudinem habeant, praesertim in
cepta missionalia in propria Ecclesia particulari sus
citando, fovendo ac sustinendo. 

§ 1. The Roman Pontiff and the College of Bishops have the responsibility 
for the overall direction and coordination of the initiatives and activi
ties which concern missionary work and cooperationo. 

§ 2. Being charged with responsibility for the universal Church and for all 
the Churches, all Bishops are to have a special solicitude for mission
ary activity, especially by arousing, fostering and sustaining mission
ary initiatives in their own particular Churches. 

SOURCES: § 1: c. 1350 § 2; LG 23; AG 6, 29; REU 82; SCEP Instr. Quo ap
tius, 24 Feb. 1969 (AAS 61 [1969] 276-281); PA 3-7, 19 
§ 2 : BENEDICTUS pp. XV, Enc. Maximum illud, 30 Nov. 1919 
(AAS 11 [1919] 451-454); PIUS pp. XI, Enc. Rerum Ecclesiae, 
28 Feb. 1926 (AAS 18 [1926] 67); PIUS pp. XII, Enc. Evangelii 
Praecones, 2 Juno. 1951 (AAS 43 [1951] 497-528); PIUS 
pp. XII, Enc. Fidei donum, 21 Apr. 1957 (AAS 49 [1957] 237); 
LG 23,  24; CD 6;  AG 6,  38 ; ES III, 3-11; SCEP Normae, 24 
Apr. 1971; PAULUS PP. VI, Nuntius, 22 Oct. 1972 (AAS 64 
[1972 ] 729); DPMB 46; PA 4 

CROSS REFERENCES: cc. 330-334, 336-341, 747, 756 

COMMENTARY ------

Fernando Retamal 

This canon embodies a complete change compared to its counterpart 
(c. 1350 § 2) in the CJC/1917, which reserved all oversight of missions to 
non-Catholics exclusively to the Holy See. 

The text now openly mentions missionary work, properly placed in 
the preceding canon, and cooperation with it. 
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1. The supreme management and coordination of missionary initia
tives and ac tivities are incumbent upon those who continue to hold the 
mission entrusted to Christ uniquely to Peter (the Roman Pontiff) and the 
Twelve (the College of Bishops). 

The development of missionary work throughout the life of the 
Church had its source of inspiration and drive in the concern of Peter's 
successor for the entire Church. Thus it was that Augustine was sent to 
the people of Britain, Boniface to the Germans, Wilibrod to the Dutch and 
Frisians, etc.1 The New World and regions of the Far East were evange
lized at the beginning of the modern age. The great encyclicals of this cen
tury are also a witness of this: they are c ited among the sources of this 
canon, to which may be added John Paul H's Redemptoris Missio and his 
apostolic trips throughout the world. 

The CEP, founded as the SCPF by the Apostolic Constitution Inscru
tabili (June 2, 1622) of Gregory XV, exercises its functions in the service 
of this great responsibility. Number 29 of Vatican H's Ad gentes decree lists 
its areas of responsibility; this area of competence is now described by 
Pastor bonus 85-92. According to this document, the CEP is to "manage 
and coordinate worldwide efforts to evangelize peoples and missionary 
cooperation" (PB 85), excluding the CEC's area of competence, which 
consists of the regions where eastern rites have prevailed since anc ient 
times, even if missionary work is being done by the Latin Church's mis
sionaries (PB 60). 

It is the "administrative instrument and body of dynamic manage
ment" (AG 29) of the many different facets of missionary work throughout 
the world. In addition to the composition in common with other congrega
tions of the Roman Curia, they form part of the CEP with the ex offic io 
regular members including the Presidents of the Pontifical Councils for 
promoting Christian Unity, Culture and Interreligious Dialogue, prelates of 
the missions and other regions, superiors of men's missionary institutes 
and directors of pontifical missionary work are also members. 2 

In accordance with Vatican H's directives, this congregation directs 
and assists missionary activities on two levels: 

a) On a theoretical and scientific level, it supports theological, spiri
tual and pastoral research on missionary work; 

b) On a practical, managerial and executive level, it sets working 
principles and guidelines within its area of competence that are designed 
to meet the needs inherent in the missions, adapting them from time to 
time, depending on times and places. Subsequently to the Council, it has 
issued important documents, among which is the Instructions Quo aptius 

1. Cf. LEO XIII, Enc. Grande munus, September 30, 1880, in ASS XIII, 145. 
2. Cf. SCEP, Instr. Cum in Constitutione, February 26, 1968, in Bibliographia 

Missionalia 31 (1967), pp. 169-172. 
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(24 February1969)3 concerning bishops' cooperation with pontifical mis
sionary work and local diocesan missionary initiatives and Relationes in 
territories, of the same date, on the principles and guidelines for the rela
tionship between local Ordinaries and missionary institutes in mission 
fields.4 

2. Missionary work is part of the concern which bishops, as members 
of the College of Bishops and legitimate successors of the Apostles, to
gether with the Roman Pontiff, should have for the entire Church, by the 
institution and the mandate of Christ ( cf. LG 23). This text gives them the 
title of "sponsores"- guarantors (of the apostolic faith)-of the universal 
Church and of all the churches, since the College of Bishops, of which 
they are members in hierarchical communion, has forever maintained the 
apostolic body (c. 336). 

One special way of taking on this common universal responsibility 
by bishops is to awaken the mission consciousness of the faithful in their 
churches. Each individual church is part of the universal Church, partici
pates in its nature and missionary vocation, and should perfectly reflect 
the image of the universal Church (AG 20). 

If a bishop, as pastor of his church, is to have particular concern for 
those not reached by ordinary pastoral care , the non-prac ticing and the 
non-baptized (c. 383 § §  1 and 4; see also c. 528 § 1), it is his task to stimu
late each of the faithful and each community and institution of the dioce
san church to do "their part" in the missionary work of the entire Church. 

The legislator points out some of the peculiar forms of this responsi
bility in c. 791. 

The fac t that the bishops' conferences are not expressly mentioned 
in this canon, as they are in Ad gentes 31 and 38, does not prevent them 
from helping to c oordinate each bishop's responsibility for missionary 
work; however, they have no power to issue general decrees ( c. 455) on 
this matter.5 Ecclesiae sanctae III, 9 pointed out that the bishops' confer
ences should have a special commission of bishops for the missions to en
courage various mission activities, especially pontifical missionary works, 
which should be constituted in all dioceses. This commission is to ensure 
"relationships with the other bishops' conferences and determine guide
lines for maintaining equity, insofar as possible , in mission assistance." 
Greater unity and effec tiveness will be achieved if the bishops use a re
gional or national mission c ouncil, consisting of direc tors of pontifical 
missionary works and representatives of missionary institutes in a given 
region or country (ES II). 

3. Cf. AAS 61 (1969), pp. 276-281. 
4. Ibid., pp. 281-287. 
5. Comm. 15 (1983), p. 99. 
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Part III of Ecclesiae sanctae, which was intended to implement the 
conc iliar decree Ad gentes, stated as one of the CEP's purposes promoting 
c oordination of the bishops' c onferences in the missions along soc io
cultural regions (AG 22) and assigning them various objectives in order to 
shape, inc luding innovative ways, the apostolate and to take part in 
human groups, theological studies, and research on various religious con
cepts to provide the framework necessary for timely adaptations that 
should be made, taking into account, among other things, methods of 
evangelization, liturgical forms, religious life and Church legislation 
( cf. ES III, 18). This coordination task also involves the other bishops' 
conferences in areas related to mission cooperation, provided that the di
castery itself has issued timely directives. 6 

On this point, two other factors related to the contents of this canon 
should be kept in mind: 

- as Ad gentes 29 provided, the Synod of Bishops should consider 
the issue of evangelization in today's world. As a corollary to such discus
sions, Paul VI's Apostolic Exhortation Evangelii nuntiandi, provided 
guidelines for proclaiming the Good News in full harmony with the concil
iar magisterium. This document has made a valuable clarification and con
tribution to the missionary effort in the world. 

- there has been a growing awareness in the last few years of the 
joint duties entailed in communion among churches for better distributing 
priests. A decisive contribution to this was made by Pious XII's call in the 
encylical, Fidei donum, (one of the sources of this canon) and the collegial 
experience that took place during the years of Vatican II ( c f. LG 23; CD 6). 
Several bishops' conferences have witnessed coordination and assistance 
bodies, including funding, to help the neediest churches. The Directive 
Notes, Postquam Apostoli, of 25 March 1980 issued by the SCCong7 have 
been a decisive contribution to this charitable ecclesial maturity. 

6. SCEP, "Rapporti tra la Chiesa universale e le Chiese particolari, tra la Sacra 
Congregazione per l 'evangelizzazione e le C onferenze Episcopali dal punto di vista 
missionario," April 24, 1971, in Bibliographia missionalia 35 (1971), passim. 

7. Cf. AAS 72 (1980), pp. 343-364. 
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Sodales institutorum vitae consecratae, cum vi ipsius 
consecrationis sese servitio Ecclesiae dedicent, obliga
tione tenentur ad operam, ratione suo instituto propria, 
speciali modo in actione missionali navandam. 

Members of institutes of consecrated life, because of the dedication to the 
service of the Church deriving from their very consecration, have an obli
gation to play a zealous and special part in missionary activity, in a man
ner appropriate to their institute. 

SOURCES: LG 44; PC 20; AG 15, 18 , 23, 27; ES III, 10-12 : MR 19; PA 6; 
EN 69 

CROSS REFERENCES: cc. 573 § 1, 758, 790 § 1,2°, 790 § 2 

COMMENTARY ------

Fernando Retamal 

The next three canons (783-785) have to do with the major persons 
who, hierarchically subordinate to the Roman Pontiff and the bishops, 
contribute in diverse ways to missionary efforts. 

1 .  First mentioned are members of institutes of consecrated life 
( c. 783), i.e., persons in religious or secular institutes (book I ,  pt. III, 
sec. I) who profess evangelical counsels, either by vows ( c. 654) or by 
other sacred bonds, which may also be possible in secular institutes 
(cc. 711-712). 

All of them give a) a basis and b) a specific description of the general 
duty set forth in c. 781.  

a) The basis is that in virtue of their very consecration, they devote 
themselves to the service of the Church (c. 590 § 1). It should be noted, 
however, that this basis also extends to the order of consecrated virgins 
(cf. c. 604) and societies of apostolic life, which are not mentioned in this 
canon.1 

This consecration means a radicalization of the common vocation of 
all the faithful, who by virtue of baptism are called to carry out the mis
sion God entrusted to the Church in the world (c. 204 § I). 

1. Cf. Comm. 15 (1983), pp. 93 and 99. 
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In a life of profession of evangelical counsels in institutes of conse
c rated life, the Church recognizes itself as a disciple following the foot
steps of its Master and Lord and as a depository of the mission that has 
been entrusted to her: "Since this mission continues and, in the course of 
history, unfolds the mission of Christ himself, who was sent to evangelize 
the poor, then the Church, urged on by the Spirit of Christ, must walk the 
same road Christ walked, a way of poverty and obedience, of service and 
self-sacrifice even to death, a death from which he emerged victorious by 
his resurrection" (AG 5, 2). Thus, "this state c onstitutes a closer imitation 
and an abiding reenactment in the Church of the form of life which the 
Son of God made his own when he came into the world to do the will of 
the Father and which he explained to the disciples who followed him" 
(LG 44, 3). 

Consecration, as an election by God and as dedication by an individ
ual, implies mission: two aspects of the same reality, in imitation of 
Christ, "him whom the Father c onsec rated and sent into the world" 
(Jn 10:36). In fact, since the evangelical counsels in a very special way 
unite those who profess them with the Church and its mystery therefore 
"to the extent of their capacities and in keeping with the particular kind of 
religious life to which they are individually called, whether it be one of 
prayer or of active labor as well, they have the duty of working for the im
planting and strengthening of the kingdom of Christ in souls and for 
spreading it to the four corners of the earth." (LG 44).2 

A consequenc e spontaneously flows from this: "The missionary 
spirit must absolutely be preserved in religious institutes and must be 
adapted to modern conditions, in keeping with the character of each, so 
that the preaching of the Gospel to all nations may be more effec tive 
(PC 20, 2)." 

As regards implanting the Church, the Council stresses that "men 
and women religious, likewise, play an indispensable role in planting and 
strengthening the kingdom of Christ in souls, and in the work of further 
extending it, both by their prayers and active work" (AG 15, 9). Religious 
life in its manifold forms should be established there, because it calls at
tention to the various aspects of Christ's mission ( cf. c. 577), the life of the 
Church and the intimate nature of the Christian vocation (AG 18). 

Consecrated life in itself is a privileged means of effective evangeli
zation. It embodies the Church as being desirous of devoting itself to the 
radical nature of the Beatitudes; by their life, the religious are a sign of 
total surrender to God, the Church and their brothers and sisters. For this 
reason, they assume a special importance in the area of witnessing, which 
is primarily in evangelization. This witnessing, "as being a challenge to the 

2. Cf. La vida consagrada y su misi6n en la Iglesia y en el mundo. Lineamenta, no. 6: 
IX General Ordinary Assembly of the Synod of Bishops. 
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world and to the Church itself, can become an eloquent witness capable of 
touching also non-Christians who have good will and are sensitive to cer
tain values" (EN 69). This witness, which they are to further through 
prayer and penitence ,  is the fundamental apostolate of all religious 
(c. 673). 

This basis was unquestionably at the root of the invitation made by 
the SCPF at that time-and repeated later by Paul VI-for the lay religious 
and the religious of all the institutes, including institutes of cloistered life 
of any order or congregation, to join, individually or collectively, the Cleri
cal Mission Union, "so that this Union, without renouncing its glorious 
name ... , can also properly call itself the Missionary Union of Men and 
Women Religious."3 

b) Concretely. Members of institutes of consecrated life are to assist 
the Church's missionary efforts diligently, depending on the nature of each 
institute. 

Therefore, the charismatic and juridic aspects inherent in the consti
tutions of each institute must be considered. Missionologists agree that 
the vow of obedience in itself does not entail any special obligation to be 
sent as a missionary "ad gentes." Certain types of institutes must be distin
guished: 

- orders and institutes whose legislation says nothing about direct 
participation in missionary work, in which case superiors have no faculty 
to send a member under the vow of obedience. Should the Holy See en
trust any missionary territory to these orders or institutes, only those 
members who legitimately volunteer of their own free will may take part 
in the mission; 

- institutes that inc lude being sent as missionaries as one of their 
purposes, even if such obligation is not incumbent upon each and every 
member. Superiors should ensure that there is always a sufficient number 
of the professed religious disposed to take on a direct missionary aposto
late; 

- institutes that define themselves as missionary institutes and 
whose mission "ad gentes" is their character and defining charism. In this 
case, all the professed are obligated, without exception, to give their ser
vices to the missions, if their superiors so assign them. 

2. Vatican II, in bringing to mind the contributions to the missions 
from consec rated life, mentions institutes of contemplative life first 
( c. 67 4), which "with their prayers, acts of penitence and tribulations" con
tribute greatly to the conversion and perseverance of those hearing the 

3. SCPF, Deer. Huie sacra, July 14, 1949, in X. OCHOA, Leges Ecclesiae post C.I. C. editae, 
II, no. 2063; cf. PAUL VI, Let. Graves et increscentes, September 5, 1966, in AAS 58 (1966), 
pp. 750-756. 
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Gospel for the first time. They are invited to found houses in mission lands 
and genuinely adapt to the religious traditions of those peoples. The con
templative life is part of the fullness of the Church's presence, and its wit
ness is of primary importance (AG 18; 40), especially where re ligions 
greatly respect this type of life through asceticism and a search for the Ab
solute. 

3. An urgent invitation is extended to the institutes of active life 
( c. 675), whether or not they have a strictly missionary purpose, so that 
they can extend their presence "ad gentes," even if they have to give up 
other work and if they are just beginning in this field, adapt their constitu
tions in such a way that they still integrally reflect their founding charism 
(AG 40). John Paul II repeated this urgent call in his missionary encyclical, 
Redemptoris Missio (69), and it is easy to recognize it in c. 677 § 1 .  

In the light of the challenges posed by cultural changes and values in 
our times, a dynamic creativity and search for new avenues under the 
guidance of the Holy Spirit, who is by his very nature creative, and in har
mony with the charismatic nature of religious life, are urgently necessary. 
In inviting all the faithful to a new evangelical effort, the Church's su
preme authority has seen in this creativity and search an innate manif esta
tion of the contribution of religious institutes to the missionary effort.4 

4. Although the magisterial documents provided here expressly refer 
to the religious life, they can certainly be extended, with due modification, 
to secular institutes whose work, dependent on the Hierarchy "can be 
fruitful in many ways for the missions, especially as an example of total 
dedication to the evangelization of the world" (AG 40). By virtue of their 
consecration, they try to harmonize the genuine values of the contempo
rary world with following Christ in their secular status, so their contribu
tion to the missionary effort takes on new features. 5 

The societies of apostolic life, which are not mentioned in this 
canon, will nevertheless find in it valid inspiration for their particular con
tribution to the missionary effort by virtue of their similarity to the insti
tutes of consecrated life (c. 731 § 1). 

4. MR 19; La vida consagrada y su misi6n en la Iglesia . . .  , cit., 42-43. 
5. Cf. IV CONFERENCIA GENERAL DEL EPISCOPADO LATINOAMERICANO, Santo Domingo, 

October 1992, Conclusiones, no. 87. 
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Missionarii, qui scilicet a competenti auctoritate eccle
siastica ad opus missionale explendum mittuntur, eligi 
possunt autochthoni vel non, sive clerici saeculares, sive 
institutorum vitae consecratae vel societatis vitae apos
tolicae sodales, sive alii cristifideles laici. 

Missionaries, that is, those who have been sent by the competent ecclesi
astical authority to engage in missionary activity, may be chosen from the 
indigenous population or from others, be they secular clergy, or members 
of institutes of consecrated life or of a society of apostolic life, or other 
lay members of Christ's faithful. 

SOURCES: AG 23; PA 3, 7; SCEP Litt. circ., 17 May 1970, II, B 

CROSS REFERENCES: cc. 204 § 1, 208, 207, 211, 231 § 1 ,  266 § 1, 587, 
781, 791,1° 

COMMENTARY ------

Fernando Retamal 

Since the specific purpose of missionary work is "the evangelization 
and the implanting of the Church among peoples or groups in which it has 
not yet taken root" (AG 6), it is incumbent upon missionaries to assume 
this task directly and immediately. This canon describes missionaries as 
"those who have been sent by the competent ecclesiastical authority to 
engage in missionary activity." 

I. IDEA 

In its most fundamental original sense, the principle of the mission
ary function is a special vocation kindled by the Holy Spirit, who distrib
utes charisms for the common good as he chooses (AG 23; RM 65). This 
missionary impulse energized by charity was described by Pius XII as the 
first response in gratitude to God in order to share the faith that had been 
received with non-Christians (cf. Enc. Fidei donum). Canon 791, 1 ° men
tions the furthering of missionary vocations as the first way of missionary 
cooperation in particular churches. 

This internal and metajuridical foundation is the basis for the 
Church's work: it is incumbent upon the Church as such to choose and 
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send persons directly involved in missionary work. Both elements are thus 
components of the state of missionaries. 

A. Choosing Missionaries 

In choosing missionaries, the Church faces a task of discernment, 
since the missionary vocation should be marked by one's suitability and 
natural qualities, disposition and talents, and requires a surrender that in
volves the entire person and his or her whole life, demanding giving with
out limits of time and energies and readiness to undertake missionary 
work (AG 23; RM 65). 

1. The legislator points out two elements that regulate this choice: 

a) universality of origin, since missionaries may be from mission 
fields or countries evangelized in former times, no distinctions are made 
in this chapter; 

b) common duties, since, like participation in missionary activity, it 
is the task of everyone who is baptized (c. 781), doing missionary work di
rec tly and immediately may be in acc ordance with the diversity of 
charisms and ecclesial offices. 

Both components, taken verbatim from Ad gentes 23, converge and 
are grounded on the conciliar magisterium concerning the people of God 
and the canonical norms arising from it (cc. 204 § 1, 208, 211, etc.). Their 
appearance in this title indicates a radic al change of perspec tive com
pared with the prior situation. 

2. In this way, according to the text of the canon, missionaries may 
be drawn from the secular clergy, institutes of consecrated life, societies 
of apostolic life or other lay faithful. 

The societies of apostolic life1 appear to be included as proper for 
the mission field. 

Breadth and complexity underlie the list of persons provided by the 
legislator in c. 207. Missionaries, natives or not, may be: 

a) clerics (c. 266 § 1 ) :  

- secular, incardinated in a particular church ( cc. 368, 266 § 1) or in 
a military ordinariate (SMC, VI §§  3-4) or in a personal prelature (cc. 266 
§ 1, 295); 

- of consecrated life, i.e., members of religious institutes (c. 588 
§ §  1 and 2) in the broad sense, which was not included as such in the CIC; 
or from secular institutes (cc. 711, 713 § 3, 266 § 3); 

1. Cf. Comm. 15 (1983), p. 99. 
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- from societies of apostolic life (cc. 736 § 1, 266 § 2). 

b) Laity, both men and women: 

RETAMAL 

- of consecrated life and religious (c. 588 § §  1 and 3) or from secu
lar institutes (cc. 711, 713 § 2); 

- from societies of apostolic life (cc. 731, 735); 

- other lay faithful: those dedicated to apostolic work of a personal 
prelature ( c. 296); by virtue of their exclusive secular vocation, married or 
single ( cc. 224-227). 

The Church recognizes and praises women's role, "who from the ear
liest times of Christianity appear working with and aiding missionaries in 
their work of apostolate" (Enc. Maximum illud2) ,  especially the role of 
the missionary religious women, "in whom virginity for the sake of the 
kingdom is transformed into a motherhood in the spirit that is rich and 
fruitful" (RM 70). 

3. Finally, it should be noted that Ad gentes 23 (given as a source of 
cc. 783-784), uses the term "institutes" in a broader sense than is the case 
in these canons, since it includes "the orders, congregations, institutes 
[secular?] and associations [societies of common life without vows, ac
cording to CJC/1917?] that work in the missions" (AG 23, note 4);  it ap
pears in the same sense in the Instruction Relationes in territoriis. 3 

B. Sending Forth 

"She [the Church] puts on their lips the saving Word, she explains to 
them the message of which she herself is the depository, she gives them 
the mandate which she herself has received and she sends them out to 
preach. To preach not their own selves or their personal ideas (2 Cor 4:5) 
but a Gospel of which neither she nor they are the absolute masters and 
owners, to dispose of it as they wish, but a Gospel of which they are the 
ministers, in order to pass it on with complete fidelity" (EN 15). 

This authoritative sending forth to do missionary work is fundamen
tally linked to the charge the Lord entrusted to Peter and the College of 
the Twelve; for this reason it is directly conferred by the Roman Pontiff or 
bishops in communion with him; or also mediately through ecclesial enti
ties that have received this authority from them, which is the case of the 
missionary institutes: this is a generic and institutional sending forth when 
a competent hierarchical authority approves the constitutions or funda
mental norms of such  institutes ( c. 587). On the other hand, a sending 

2. AAS 1 1  (1919), p. 451. 
3. Cf. SCEP, Instr. Relationes in territoriis, February 24, 1969, in AAS 61 (1969), 

pp. 281-287. 

152 



RETAMAL Tit. II. The Missionary Activity of the Church c. 784 

forth may be a single definite expression when superiors give their mem
bers their respective missionary assignment. This way of sending forth is 
also a single specific matter for missionaries that are not members of any 
institute. 

IL CATEGORIES OF MISSIONARIES 

A Secular Clerics 

Vatican II has been particularly solicitous in mentioning priests as 
being included in the same universal scope of the mission conferred upon 
the apostles by Christ and extended to the College of Bishops (PO 10). 
Their ministry, especially in the parochial community, is "to ensure that the 
faithful are concerned for the community of the parish, that they feel them
selves to be members both of the diocese and of the universal Church . . .  " 
( c. 529 § 2). This inner willingness should be part of the essence of every 
priest, "and if any of them receive a special vocation from the Holy Spirit, 
they shall not be prevented from going to another diocese, with their 
bishop's consent, to continue their ministry" (PA 5). 

Assigning a diocesan cleric to missionary work has a significance 
that transcends that of a single person: his "going" is an authentic expres
sion of the missionary vocation of the church from which he comes from; 
this vocation manifests a special form of the ministry of a priest, and it 
therefore requires specific preparation, since the customary formation 
given a diocesan priest is not sufficient for missionary duties. Among the 
considerations that require special training are the general problem of 
evangelizing a non-Christian culture and the particular situation of the 
area where he is to exercise his missionary ministry. He ought to consider 
his future incorporation to a new diocesan presbyterate under a local 
bishop, working alongside native priests and missionaries from religious 
institutes. 

He must deepen his understanding of mission theology and the ex
tension of the ministry of salvation to all people, as well as a good under
standing of non-Christian religions, especially the religions he will 
encounter. 

Intercommunity centers created for this purpose by several mission
ary institutes, which are available to diocesan priests, can be very helpful 
in providing this type of training. 4 

4. Cf. SCEP, circ. Letter Nella Studio, May 17, 1970, regarding the vocation and special 
formation of future missionaries, nos. 14-15, in Bibliographia Missionalia 34 (1970), 
pp. 190-196. 
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It was laudable of Pius XII to awaken this missionary movement in 
diocesan clerics through his call to the world's bishops to make a commit
ment to evangelize Africa in the encyclical Fidei donum (April 21, 1957), 
which has now been extended to the entire Church (AG 38; PA 24-25). 
Missionaries are not to be sent forth only from churches originating from 
ancient evangelization, but also from younger churches, even if these 
churches themselves suffer from a shortage of clerics (RM 64). 

B. Institutes of consecrated life 

Just as God dispenses a missionary vocation to individuals among 
the faithful, He also encourages institutes to adopt as their own mission 
the duty to evangelize that belongs to the entire Church (AG 23). 

This charism has manifested itself not only in missionary institutes 
themselves that were founded more recently, but also in ancient monastic 
families, such as the Benedictine Order5 and mendicants such as the Fran
ciscan Order, 6 as well as many others. 

Both the Conciliar magisterium and innumerable pontifical docu
ments abound with praise for the missionary efforts of religious of both 
sexes throughout the centuries and their sacrifice, even heroism, in the 
cause of evangelization of peoples. 7 

Once churches have been founded, even with their blood, they con
tinue helping to care for souls and doing other tasks that are useful to the 
ecclesial community. Some of their new possibilities include training per
sons that volunteer for temporary work in the missions and taking on the 
task of evangelizing groups or peoples that require special approaches or 
whose evangelization is complicated (AG 27 and note). 

The first missionary institutes, which arose in the ancient Christian 
churches, are now receiving many candidates from the new churches that 
are the fruit of their evangelization efforts, "not only for missionary activ
ity ad gentes, in keeping with their tradition, but also for stirring up mis
sionary fervor both in the Churches of traditionally Christian countries 
and in the younger Churches" (RM 66). 

Also, in these magisterial texts the term "missionary institutes" is 
used in a broader than the term "institutes of consecrated life," which ap
pears in the canons in this title. 

5. Cf. Enc. Fulgens radiatur, March 21, 1947, in AAS 39 (1947), pp. 137-155. 
6. Cf. Enc. Rite expiatis, April 30, 1926, in AAS 18 (1926), pp. 153-175. 
7. Cf. AG 27; EN 69; PA 6; RM 69-70. 
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C. Societies of Apostolic Life 

In the CJC/1917, they were mentioned as "communal soc ieties of 
men or women without vows" (cc. 673-681): many of them are deserving 
of gratitude for their evangelizing work in the missions, which they took 
on as the specific reason for their founding. 

In the CIC, by virtue of an official consultation, the CEP pointed out 
that such missionary soc ieties are ipso facto included among societies of 
apostolic life (cc. 731-746)8 and are subject  to the competence of said 
congregation (PB 90 § 2). 

D. Laity 

The role of the lay faithful, both men and women, goes back to the 
beginnings of the Church's expansion and has manifested itself in the 
manifold facets that can be understood as the Christian vocation, which, 
by its very nature, is also called to the apostolate (AA 2). Further, "The 
Holy Spirit arouses a missionary spirit in the Church in many ways, and in
deed often anticipates the work of those whose task it is to guide the life 
of the Church" (AG 29). Examples are then given of some churches and 
current pontifical missionary works that owe their origin and early devel
opment to the initiative of lay faithful. 

Lay missionaries are defined as those who, having been "called by 
God ... are accepted by the bishop for this work" (AG 41) in the manner 
described by the legislator in this canon. They may be individual layper
sons, for example, present in missionary fields for professional reasons or 
they may be part of ecclesial efforts inspired by missionary dynamics; in 
either case, they do not belong to missionary institutes. 

l. Ecclesiae sanctae III ,  24, laid down appropriate norms for the 
most relevant aspects involved in their presence and activity in missionary 
work. A few years later, the competent Roman dicastery, in a long docu
ment, provided guidelines for implementing this special task.9 Both docu
ments serve as models for the following discussion. 

Lay candidates for per se missionary work should be subject to: 

a) A selection process that reviews: 

8. CEP, Risposta ufficiale, circa la natura giuridica delle societa missionarie, May 28, 
1984, in EV, Supplementum l, 895-900. 

9. Cf. SCEP, circ. Letter to the local Ordinaries Notre temps, May 17, 1970, regarding the 
missionary role of the laity, in Bibliographia Missionalia 34 (1970), pp. 197-212; also circ. 
Letter Nella studio . . .  , cit., nos. 16-17. 
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- their sincere intent to serve, in different ways, but with clarity and 
determination, the saving mission of Christ and the Church in and with the 
world. Humanitarian sentiment although admirable, is not suffic ient; 

- health that is compatible with the missionary work they are to un
dertake; 

- maturity of charac ter among whic h are these charac teristics: 
common sense , balance, firmness and consistency, openness to others, 
availability for the work, and a spirit of initiative and collaboration; 

- proven professional training, both theoretical and practical; 

- for those coming from abroad: a commitment to stay in the area 
for a suffic iently extended period of time commensurate with the nature 
and exegenc ies of the service required. 

Formation for the apostolate, which includes: 

- comprehensive human formation suitable to each person's condi
tion and personality (AA 29) with the assistance of different collaborators; 

- the spiritual and moral aspect , which provides the indispensable 
experience with theological virtues; 

- a sc ientific and technical background compatible with their age 
and abilities. Ad gentes also requires sufficient knowledge of the new cul
tural environment of which they are to be a part : history, sociology, cus
toms, mentality, moral and religious customs, and suffic ient knowledge of 
the language (AG 26; cf. c. 231 § 1). 

c) Introduction to a new environment, in the sense of both the local 
culture and the local church. The former entails an initial liking that leads 
candidates to identify more and more with their new soc ial milieu, with 
freedom and responsible maturity, aware of their identity as lay missionar
ies. The latter entails manifesting themselves as children of the local 
church, blending their lay work in joint pastoral work subject to the local 
hierarchy (cf. AA 26; AG 30-31, 38). Their relationship with pastors is the 
same as that entailed by their lay duties, as far as stric tly temporal matters 
are c oncerned ( cf. cc. 225-227) or is determined by receiving some hierar
chical mandate (AA 24; c. 228 § 1). 

2. Associations are useful both in formation and in the work they will 
be doing, whether these assoc iations are used to c oordinate with other 
similar assoc iations or those with similar purposes, espec ially nationally 
or internationally. 

Lay missionaries should receive the Church 's support in various 
ways: 

a) Their home churches should consider these laypersons to be a 
sign of the Catholic ity of their communities; they should encourage sup
port initiatives, contact, and off er spiritual and moral support, and when 
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they return, they should ensure their full and easy readjustment to their 
national environment. 

b) There should be areas at mission locations for open, constructive 
contact with priests, members of missionary institutes and Christian com
munities. Mature persons with sufficient experience should be offered the 
right to be given responsibilities and freedom to make decisions, espe
cially in the area of their profession. Priests and consecrated personnel, 
with time and preparation, are to help them spiritually. 

c) If married, they and their families should receive a fair salary and 
a full system of insurance (AA 22; c. 231 § 2) governed by a contract. Orga
nizationally, a proper place should be reserved for them on pastoral coun
cils in parishes and dioceses, as well as on commissions to bishops' 
conferences. 

The scope of lay missionary work requires more and more intercom
munity missionary formation centers, since a large part of the elements 
mentioned here have only recently become applicable, with due adapta
tions to the work of the various categories of missionaries, clerics and 
laity mentioned in this canon. 
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§ 1 .  In opere missionali peragendo assumantur catechis-
tae, christifideles nempe laici debite instructi et vita 
christiana praestantes, qui, sub moderamine missio
narii, doctrinae evangelicae proponendae et liturgi
cis exercitiis caritatisque operibus ordinandis sese 
impendant. 

§ 2 .  Catechistae efformentur in scholis ad hoc destinatis 
vel, ubi desint, sub moderamine missionariorum. 

§ 1. Catechists are to be given a role in missionary work. These are lay 
members of Christ's faithful who have received proper formation and 
are outstanding in their living of the christian life. Under the direction 
of missionaries, they are to present the Gospel teaching and engage 
in liturgical worship and in works of charity. 

§ 2. Catechists are to receive their formation in schools founded for this 
purpose. If there are no such schools, they are to be formed under the 
direction of the missionaries. 

SOURCES: § 1 :  SCPF Litt., 20 May 1923 (AAS 15 [1923] 369-372); Io
ANNES pp. XXIII, Enc. Princeps Pastorum, 28 Nov. 1959 
(AAS 51 [1959] 855); AG l 7, 26 , 35; SCEP Deel., Apr. 1970 
§ 2: AG 17, 26, 35 

CROSS REFERENCES: cc. 228 § 1 ,  231 §§ 1-2 

COMMENTARY -------

Fernando Retamal 

The position and duties of catechists (the object of this canon) are a 
typical component of missionary work. Although the CIC mentions them 
in ordinary pastoral work ( cc. 776, 780), it is in missionary work here that 
their uniqueness and importance are stressed. The magisterial documents 
frequently praise their labors, describing them as "irreplaceable assis
tance," "perhaps the most classic case of the lay apostolate" (John XXIII, 
Enc. Princeps pastorum), sinc e "Churches that are flourishing today 
would not have been built up without them" (CT 66). 

I. Exegesis of the canon 

It can be pointed out in the description given by the legislator that : 
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- it refers to laypersons, both men and women (AG 17, 1), as op
posed to missionaries ( c. 784), who arise from the same communities as 
those being served by missionaries, and whose special charism animates 
them; 

- their work is not autonomous, but is planned in a subordinate re
lationship with a missionary: the term should be understood in the sense 
given it in c. 784, even though Ad gentes 17 considers them to be only "ef
fective coworkers of the priestly order"; 

- their acceptance in missionary work, as established by the legisla
tor, embodies the function of catechists in the peculiar institutional frame
work of mission locations; 

- their area of competence, described according to the threefold of
fice scheme (tria munera), has its own essence reflecting its subordinate 
position: to explain (not to teach or preach) Gospel doctrine; to organize 
(not to celebrate or conduct) liturgical acts and charitable work; 

- the requirements for obtaining this position ( due instruction; an 
outstanding Christian life) would seem to be outstanding progress along 
the road undertaken by neophytes ( c. 789); 

- their formation (the object of § 2) is to take place in schools or 
centers designated for this purpose; if there are no schools, formation is 
to be given under the direction of missionaries, which raises this training 
to a certain institutional level that is broader than the level of functions 
they will exercise. 

2. Commentary 

In the first Schema (1977), c. 39 saw catechists as permanent "coop
erators in missionary work." At the same time, on the basis of Ad 
gentes 17, the position of auxiliary catechists appeared who were conse
crated to this task for a given period of time or on a part-time basis ("ad 
tempus aut partim"). The above mentioned text of Ad gentes 17, in de
scribing their functions, provided for the possibility of granting them a ca
nonical mission. These details, which do not appear in  the text as 
promulgated, are therefore determined under particular law. 

At the level of this function, when the canon gives requirements and 
their involvement in missionary work, it is a recognized given that there 
must be a call and authorization by the Church, 1 which elevates their work 
above the merely private sphere. Even though catechists are not listed 

1. Cf. SCEP, "Declaraci6n particular sobre la figura, la misi6n y las cualidades de los 
catequistas y los medios para desempefiar su ministerio , "  April, 1970 ,  I, no .  2 ,  in 
Bibliographia Missionalia 34 (1970), pp. 213-216. 
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among the lay ministers in universal legislation (c. 230 § 1), several mag
isterial acts present catechists as such, sometimes by listing them in a 
continuum after priests and deacons (AG 15), and sometimes expressly 
giving them this title (EN 73; RM 73). The possibility is foreseen for bish
ops' conferences to request their establishment as lay ministers,2 and Ad 
gentes 16, even opens the possibility of their ordination as permanent dea
cons by virtue of their task. Even when women are included and the 
norms on catechists may be consistently applied to them, it is noteworthy 
that there is no direct reference to women holding this position. 

The CEP notes that catechists are not mere substitutes for priests, 
but rather witnesses in their own right to Christ and the community to 
which they belong. However, in addition to their duties, catechists, up to 
the proper limits, may fill in for, but not replace, absent priests. The way in 
which catechists are to perform their duties should be determined by a 
plan prepared by particular churches. 3 Certain specific functions may be 
deduced from the canons of the CIC: 

- by virtue of their very position they are extraordinary ministers of 
baptism (c. 861 § 2) who have a special rite whose preparation was pro
vided for by Vatican II (SC 68); 

- depending on their suitability and their community's needs, they 
may be entrusted with other work, such as a minister of the Eucharist 
(c. 910 § 2), a witness qualified to assist at marriages (c. 1112), a minister 
of certain sacraments ( c. 1168), and other roles in liturgical acts ( c. 230 
§ §  2-3), which does not exclude preaching, depending on the situation 
(c. 766). 

In recent years, the work of missionary catechists whose leadership 
has been critical in revitalizing evangelization in vast areas has expanded 
in innovative ways among organizers of basic church communities, espe
cially in Latin America.4 Other lay work may also be similar to that of cate
chists in word, writing and the example of life: writers, publicists, leaders 
of workers' or rural movements, etc.5 

Insofar as possible, preparation of future catechists and later stages 
of ongoing formation should be provided at regional centers created for 
this purpose and approved by bishops' conferences. T hrough well-de
signed programs, their formation can lead to a solid spiritual life with use
ful doctrinal and human components that are adapted to the environments 
for which they are intended (cf. AG 17). It is recommended that graduates 
be given official recognition by the various bishops' conferences. 6 

2. Cf. MQ, August 15, 1972, in AAS 64 (1972), p. 531 and note 5. 
3. Cf. SCEP, "Declaraci6n particular . . .  ," cit., I, 4. 
4. Cf. RM, 51; IV C0NFERENCIA GENERAL DEL EPISC0PAD0 LATIN0AMERICAN0, Santo 

Domingo, October, 1992, Conclusiones, nos. 61-63, 95. 
5. Cf. SCEP, "Declaraci6n particular . . .  ," cit., I, 4; RM, 74. 
6. Cf. also SCEP, "Declaraci6n particular . . .  ," cit., II; RM, 73, 3. 
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Formation of catechists also falls under the competence of the CEP 
( cf. PB 88 § 2). Their temporary or permanent service to the Church, when 
they are required to obtain proper formation to perform their duties with 
generosity and diligence, at the same time gives them the right to suffi
c ient financial remuneration enabling them to meet their own personal 
needs and those of their families in accordance with civil law. Required 
benefits, soc ial security and health assistance must also be provided 
(cc. 1274 § §  3-4; 231 § §  1-2). 
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Bk III. The Teaching Office of the Church RETAMAL 

Actio proprie missionalis, qua Ecclesia implantatur in po
pulis vel coetibus ubi nondum radicata est, ab Ecclesia 
absolvitur praesertim mittendo Evangelii praecones 
donec novellae Ecclesiae plene constituantur, cum scili
cet instructae sint propriis viribus et sufficientibus me
diis, quibus opus evangelizandi per se ipsae peragere 
valeant. 

Missionary activity properly so called, through which the Church is im
planted among peoples or groups where it has not yet taken root, is car
ried out by the Church especially by sending heralds of the Gospel, until 
the new Churches are fully constituted, that is, are equipped with their 
own resources and sufficient means so that they themselves can carry on 
the work of evangelisation. 

SOURCES: SCPF Instr. Quo efficacius, 6 Jan. 1920; LG 17; AG 6 et 
passim; SCEP Litt. circ., 17 May 1970; SCEP Litt. circ., 17 
May 1970, III 

CROSS REFERENCES: cc. 787, 790 

1. Introduction 

COMMENTARY ------

Fernando Retamal 

The topic discussed here is the culmination of the other canons in 
this title. 

At first glance, the text discusses: 

a) An activity "specifically" missionary, which implies that there are 
other activities that would be "not specifically" missionary: 

- this action is an instrumental condition introduced by the ablative 
"qua" and subject to an end: by means of this activity, the Church is 
founded; 

- the way in which it is done "principally" (therefore not exclu
sively) is related to c. 784: the Church ("the competent ecclesiastical au
thority") sends heralds of the Gospel, 1 that is to say, "missionaries"; those 

1. Cf. the listing of documents in thefontes of c. 782 §2. 
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to whom missionaries are sent, who confer special characteristics on this 
activity, are peoples and groups where the Church has not yet taken root. 

b) Missionary activity as described here has a provisional nature: it is 
to be undertaken until new churches are fully constituted. According to 
the legislator, this occurs when they have suitable resources, which refer 
to their spiritual vigor and maturity of faith and Christian life; and suffi
cient means, which implies resources of various kinds, especially material 
resources. Under these conditions, these new churches themselves can 
carry on the work of evangelization, which is an inherent mission of the 
Church (c. 747). 

The underlying parable of "sowing" and "seed that brought forth 
fruit" (cf. Mk 4:1-20, 30-32) provides a basis for the two main themes of 
this canon: missionary action properly so-called; the fully constituted 
churches. 

2. Missionary action in the proper sense 

a) The missionary duty, as an expression of a purpose entrusted by 
Jesus Christ, "is one and the same everywhere and in all situations, al
though, because of circumstances, it may not always be exercised in the 
same way" (AG 6). These differences originate from situations experi
enced by the Church or arise from peoples, groups or individuals to whom 
the mission is directed. Such variations had been noted from time to time 
by the code commission, which as regards this canon in the 1980 Schema 
(then c. 741), noted that it could easily be concluded that there is one type 
of missionary activity in a broad sense and another in a narrow sense. 2 

b) Both Ad gentes 6 and 19, as well as Redemptoris Missio 33, de
scribe situations of stagnation or regression in the Christian life of 
churches founded in ancient times, which has recently given rise to a call 
for a "new evangelization" of these churches, which is to be new "in its ar
dor, in its methods, in its expression." This situation only appears indi
rectly in the CIC, as regards those marginalized from ordinary pastoral 
care, those who are non-practicing and the unbaptized (cc. 383 § §  1 and 4; 
528 § 1; 568; 771). 

c) Missionary action properly speaking-which is the only activity 
described in this canon and all of title II-differs from the characteristics 
and methods of the customary care that is given to the faithful through the 
care of souls through the usual diocesan, parochial and other pastoral 
channels in fully constituted churches (AG 6). It also differs from ecumen
ical work (cc. 755 , 383 § 3, 529 § 2), which strives to restore Christian 
unity. There is, however, a close relationship between missionary action 

2. Comm. 15 (1983), p. 98. 
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and ecumenism, since the division among Christ's disciples often weakens 
their witness and hinders preaching the Gospel and conversion to the faith 
(cf. RM 50 and 1). Since there is a certain ecclesial, but not full, commun
ion with non-Catholics who are baptized ( cf. LG 15; UR, 3), excluding any 
kind of confusion and emulation, Christians, insofar as possible, should 
witness to their common fai th in Jesus Chr ist and work together in 
projects that further human welfare and religion. 

Missionary activity properly speaking, then, takes place among peo
ples or groups where the Church has not yet taken root and is commonly 
known as an "ad gentes" mission or "plantatio Ecclesiae." 

Areas where this ac tivity is carried out are known as "mission territo
ries" (cc. 790 § 1, 792). Having been determined canonically by the Apos
tolic See,3 these territories are under the CEP's direct governance if they 
belong to the Latin Church (PB 89, 85). There, they constitute the prefec
tures or apostolic vicariates, which, for canonical purposes, are similar to 
dioceses (cc. 383, 371 § 1). The juridic system is maintained in these terri
tories through commission, under which the Holy See entrusts missionary 
work to institutes, societies or particular churches, making this work sub
ject to the CEP.4 The first evangelization, as its natural task, takes place in 
this context and goes through the phases of the progressive consolidation 
of the Church through gradual change of its ways which is not exempt from 
tension, constantly taking pride in its originality and adaptation (AG 6). 

d) The human leaders directly at work have already been mentioned 
in c. 784; their sending forth by the Church is the principal way of carry
ing out ("proper") missionary action. This way is associated with solic i
tude on the part of all the churches through the church 's supreme 
authority in the manner described in c. 782 § 1 and of each bishop ( c. 782 
§ 2), as well as participation by all the faithful in diverse ways ( cc. 781, 792 
§ § 2-3), as well as institutes of consecrated life ( c. 783). This missionary 
task force must also include catechists and everyone who works, directly 
or indirectly, with their prayers, sacrifices, educ ational efforts, etc., to
ward establishing the Church in mission territories (AG 40; RM 69-70). 
The meaning of the terms "missionary" and "missionary action" thus be
comes much broader. The action of the Holy Spirit must be placed at the 
basis of all human and canonic al leadership. Since Pentecost, the Holy 
Spirit moves the entire Church to continue Christ's mission on earth 
(LG 17; RM 21, 28-29). "Even at times he visibly antic ipates apostolic ac
tion, just as in various ways he unceasingly accompanies and directs it" 
(AG 4). 

3. "Missionary territories are those recognized as such by the Apostolic See" (c. 594 of the 
CCEO). 

4. Cf. SCPF, Instr. Quum huic, December 8, 1929, in AAS 22 (1930), pp. 1 1 1-1 15; SCEP, 
Instr. Relationes in territoriis, February 24, 1969, no. 1, in AAS 61 (1969), p. 283. 
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e) The phases of the first evangelization in various cultures, societies 
and regions require special sensitivity, which is specifically mentioned in 
c. 787 (see commentary). Suffice it to point out here that, insofar as hu
manitarian and social advancement are concerned, missionary activity 
should not be contrasted ( or confused) with the development of peoples, 
who are often in very bad socio-economic conditions. The Church has al
ways been concerned with the material deprivations of those to whom 
evangelization is directed. Christians must collaborate with others in the 
enormous task of development (Enc. Populorum progressio) and mission
ary activity encounters a broad field of action in this effort (AG 12). After 
all, full development requires a spiritual dimension. Evangelization should 
ensure or advance the explicit proclamation of Jesus Christ. Thus evange
lization, without prejudging methods or the time required in a given situa
tion, must retain its identity and goal of establishing the Church, not 
forgetting that the Church's religious mission gives rise to functions and 
energies that will consolidate justice and human progress in accordance 
with divine law.5 

"Plantatio Ecclesiae" requires the coordinated efforts of various min
istries, priests, deacons, catechists and laity, individually and in groups, as 
well as religious institutes (AG 15, 8). Evangelization is the first priority. 
Special emphasis has always been made on properly preparing native 
clergy as an important indicator of a mature faith and a Church that has 
taken root (AG 16). 

3. Churches fully constituted 

"The Christian community should from the very start be so formed 
that it shall provide for its necessities insofar as this is possible" (AG 15, 3). 

a) "Plantatio Ecclesiae," the goal of specific missionary activity, is a 
situation that is not easy to describe precisely in canonical terms; in fact, 
it is not the same as conversion of all or even the majority of the inhabit
ants of a missionary territory; on the other hand, since it is a living organ
ism, one should always assume that there will be stages of gradual growth 
and extension of the Gospel. The elements which the legislator lists in a 
generic sense are expressly given in Ad gentes 19 and 6. 

b) The Council notes that a church may be considered rooted when 
the congregation of the faithful, having become a part of social life and ad
justed to some extent to the culture of the milieu ( cf. AG 15), enjoys a cer
tain stability and soundness, that is to say, when it has its own corps of 
native priests, religious and laity, even if insufficient, and the ministries 

5. Cf. GS 39 and 42; RM 58-59. 
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and institutions that are necessary to conduct and strengthen the life of 
the people of God, under the guidance of its own bishop. 

The final mention of "its own bishop" alludes to the act of constitu
tion of a particular church, with a pastor who governs it with the ordinary, 
proper and immediate power that is required for him to exercise his pasto
ral office (c. 381 § 1), different from vicariates and apostolic prefectures 
which are governed in the name of the Supreme Pontiff in mission 
territories (c. 371 § 1). This is the critical factor, which is known as esta
blishment of the hierarchy and consists of the canonical erection of ec
clasiastical provinces with suffragan dioceses in areas that had been 
previously considered "missionary" territories (c. 431 § 3).6 

Nothing prevents these new churches from remaining under the tute
lage of the CEP for a long time, which is in fact what happens. This very 
situation illustrates the complexity of the canonical, pastoral and social 
factors variously involved in the "plantatio Ecclesiae." 

The canonical erection must include the existence of native priests 
to ensure the celebration of the Eucharist; this, in fact, is the center of the 
community of faithful. (PO 5). 7 "Should the presence and action of its min
istry ever be lacking, the Church would no longer have full certainty of its 
fidelity and visible continuity"8 Together with priests from abroad, they 
comprise a single presbyterate for exercising pastoral care under a 
bishop, and their thorough ongoing formation should be ensured.9 

When a church is fully constituted, the juridical system of commis
sion ceases with respect to the persons to whom the missionary territory 
was entrusted and the mandate system begins. It consists of the special 
collaboration agreed upon individually among missionary institutes and 
the bishop over the new church, with the mandatory support offered by 
the CEP. 10 

The taking root of the church implies sufficient, and at the same 
time, dynamic maturity of the various vocations and ministries (AG 19-
22): the faithful acquire a shared and committed awareness of the conse
quences arising from their baptism. The indicators that make a particular 
church into the visible and local presence of the Church of Christ (CD 11 ;  
c .  369) are found in the texts of the Decree Ad gentes that refer to this 
point (AG 15). 

6. Cf. e.g., AAS 59 (1967), pp. 201-203 (southern Oceania); ibid., pp. 480-482 (New Guinea 
and adjacent islands); ibid. 67 (1975), pp. 164-165 (Sudan). 

7. Cf. SC 41-42; LG 26; cc. 528 §2, 899 §2, etc. 
8. Cf. EPISCOPAL SYNOD, Document Ultimis temporibus, 1971, I, 4; PA, 5. 
9. Cf. CEP, Pastoral guide Le giovani chiese, October 21,  1989, for the diocesan priests of 

the dependent churches of the CEP, in EV 11 ,  nos. 2495-2697. 
10. Cf. Instr. Relationes . . .  , cit., nos. 2-16. 
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Exceptional emphasis is given to the apostolate of the laity following 
insistence on the formation of native clergy: "The Church has not been re
ally founded, and is not yet fully alive, nor is it a perfect sign of Christ 
among men, unless there is a laity worthy of the name working along with 
the hierarchy" (AG 21). They are to be the bridge between the people of 
God and the civil society of which they are a part. By virtue of their voca
tion of belonging to earthly realities (LG 31), they have to interpret cre
atively the Christian consequences of their family and civil c ommitments. 
In many c ases, others may c ome to know Christ only through them 
(c. 225 § 1). There should be someone among them who, in cases of need, 
can cooperate more closely with the hierarchy (c. 228 § 1). 

As a sign of ecclesial maturity, new churches should continue evan
gelizing those who do not know or have not accepted the Christian faith 
(AG 6,  15, 20). New situations will demand continuing vigilance and open
ness on the part of the bishop and priests and the constant growth of ev
eryone in the vocation, and baptismal commitment. With regard to certain 
groups of people particularly resistant to evangelization, other flexible 
methods should be devised, such as missionary personal prelatures.11  

11 .  Cf. AG 20 (and note); AG 27 (and note). 
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§ 1 .  Missionarii, vita ac verbi testimonio, dialogum since
rum cum non credentibus in Christum instituant, ut 
ipsis, ratione eorundem ingenio et culturae aptata, 
aperiantur viae quibus ad evangelicum nuntium co
gnoscendum adduci valeant. 

§ 2 . Curent ut quos ad evangelicum nuntium recipiendum 
aestiment paratos, veritates fidei edoceant, ita qui
dem ut ipsi ad baptismum recipiendum, libere id pe
tentes, admitti possint. 

§ 1. By the testimony of their words and of their lives, missionaries are to 
establish a sincere dialogue with those who do not believe in Christ, 
so that, taking their native character and culture into account, ways 
may be opened up by which they can be led to know the message of 
the Gospel. 

§ 2. Missionaries are to ensure that they teach the truths of the faith to 
those whom they judge to be ready to receive the message of the Gos
pel, so that, if they freely request it, they may be admitted to the re
ception of Baptism. 

SOURCES: § 1: AG 11, 12; SNB Instr. Documentum quad, 28 Aug. 1968 
(AAS 60 [1968] 692-704); EN 51-53 
§ 2: AG 13 

CROSS REFERENCES: cc. 748, 769 

l .  Text of the canon 

COMMENTARY ------

Fernando Retamal 

The persons subject to the norm of this canon are missionaries 
(c. 784). As the main persons involved with the "plantatio Ecclesiae," they 
normally assume a dynamic process whose principle stages are outlined 
by the legislator as follows: 

- dialogue (§ 1); 

- teaching the truths of the faith (§ 2); 

- voluntary request for baptism (§ 2). 
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The persons who are the focus of this process are "those who do not 
believe in Christ," which turns out to mean peoples or groups where the 
Church has not yet taken root ( c. 786). Incidentally, this confirms the dis
tinction that has been made between a mission and ecumenical activity. 

"Plantatio Ecclesiae" thus takes the form of dialog adapted to the 
mentality and culture of those with whom the dialog takes place (§ 1); this 
should normally lead to teaching the truths of the faith to those whom 
they (the missionaries) judge to be ready, so that, if they freely request, 
they may ask to be baptized and be allowed to receive baptism. 

2. Three themes that are presented in the canon: 

a) The missionary dialogue; 

b) The inculturation of the Gospel; 

c) The pre-catechumenate. 

a) Missionary dialogue 

The subject of the Church in dialogue, as a fundamental stance, was 
proposed by Paul VI in his first encyclical, Ecclesiam suam (6 August 
1964); shortly before, it had led to the creation of the SNB 1 in the Roman 
Curia; later, the dialogue theme received many contributions from the 
church's magisterium which is the point of interest here. 2 

The Encyclical Redemptoris Missio, concerning the magisterium on 
the missions written by one who is at the same time the legislator of this 
norm, is an invaluable guide to this study, especially nos. 55-57. The head
ing in the Encyclical that introduces this theme is significant: "The dialogue 
with brothers of other religions." This gives it a special meaning, which is 
based on the unity of humankind in God's plan of creation, in salvation 
made possible by Jesus Christ and in the final destiny of all humanity.3 

The dialogue is an initial expression that is part of the church's mis
sion. It is a pre-evangelization phase, which, wherever it is necessary, is to 
lead to an explicit proclamation of the Good News of salvation in Jesus 

1. Cf. PAUL VI, Litt. Ap. Progrediente Concilio, May 19, 1964, in AAS 56 (1964), p . 560; also 
REV 96-99; PB 159-162, such as PCID. 

2. Cf. CD 13, 2; AG 11 ;  34; 41; NAE 2; 4; AA 14; 29; 31 ;  GS 28; GE 1 1; SNB, "L'esperance qui 
est en nous. Breve presentation de la foi catholique,"  in Bulletin 3 (1967), supplement; idem, 
"Vers la rencontre des re ligions . Suggestions pour le dialogue , "  in ibid . (June 1967), 
supplement; idem, Document "L'atteggiamento della Chiesa di fronte ai seguaci di altre 
religioni," in AAS 76 (1984), pp . 816-828; PDCR-CEP, Document "Dialogo y anuncio," May 19, 
1991 ,  in L'Osservatore romano, Spanish edition from June 28, 1991 ,  pp . 9-15 (369-375) 
(English edition: August 1 ,  1991, pp . 5-1 1). 

3. Cf. JOHN PAUL II, Address to the Roman Curia, December 22, 1986, in L'Osservatore 
romano, Spanish edition from January 4, 1987, pp . 6-8 (English edition: January 5, 1987, 
pp . 6-7). 
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Christ. It involves two complementary activities, using different methods 
that are not interchangeable or contradictory. Moreover, it is to be carried 
on with the conviction that the Church is the normal path to salvation and 
that only she has the fullness of means to attain salvation (RM 44 and 45). 
Its primacy in no way diminishes the Church's acknowledgment of what
ever is true and holy in non-Christian religions as "seeds of the Word" and 
an expression of the Truth that illuminates every individual ( cf. NAE, 2; 
LG 17). This profound respect is one of the characteristics of dialogue, 
which must be "sincere" and at the same time based on Christian hope and 
charity. Differences or even contradictions must be accepted and the deci
sions freely made by each person, following the dictates of one's con
science, must be respected (DH 2). 

The legislator, in directing that this dialogue be undertaken "with the 
testimony of one's life," includes the need for missionaries to deepen and 
remain consistent with their own Christian identity, openness to an under
standing of the identity of those with whom they are in dialog, and humil
ity and loyalty, in the awareness that a mutual exchange is intended to 
overcome prejudices and intolerance (RM 42 and 56). The Decree Ad gen
tes gives many considerations on the requirements of this testimony in the 
formation of missionaries (AG 23-26) and in the forms it is often required 
to take (AG 11-12, etc.). 

A dialog undertaken "with the testimony of the word," on the other 
hand, requires of missionaries a special sensitivity in order to discover the 
contents and appropriate language that will enable them to introduce 
aspects of Catholic doctrine that can be gradually shared by their non
Christian listeners. A good example of this is provided in Gaudium et 
spes, especially part I ,  and by the attitude taken by the present Roman 
Pontiff, John Paul II toward Muslims and the great religions of Asia during 
his apostolic travels. 

In addition to the "dialog of life" expressly mentioned in this canon, 
other forms of dialog may be used, such as exchanges between experts 
and official representatives of various religious traditions or the sharing of 
the respective spiritual experiences. 

All Christians are called to make a personal commitment to witness
ing and dialogue to carry out the Church's one mission. How this is done 
will depend on circumstances and also on the extent of one's preparation. 
Those who undertake dialog have the obligation to meet the expectations 
of their listeners on the contents of the Christian faith and explain it when 
asked (I Pt 3: 15), which puts Christians themselves in an increasingly 
greater touch with their own Christian vocation. 4 

4. Cf. PDCR-CEP, Document "Dia.logo y anuncio," cit., no. 82. 
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b) Inculturation of the Gospel 

The start down the path leading to knowledge of the Gospel mes
sage, which is the point of this dialogue, should be begun "taking into ac
count the mentality and culture of those who do not believe in Christ." 
This is how the inculturation of the Gospel is approached, and it is a topic 
of fundamental importance, especially in the mission "ad gentes." 

This inculturation is described as "the intimate transformation of au
thentic cultural values through their integration in Christianity and the in
sertion of Christianity in the various cultures" (RM 52):a valid expression 
of missionary activity that should be followed at all times throughout the 
evangelization effort in different circumstances has been recognized in 
the Apostle Paul's preaching at Lystra and Athens (Acts 14:11-17; 17:22-
31).5 There are also numerous doc uments of the ecclesiastical magiste
rium on this subject.6 

Preparation for its maturity and fullness in Christ can be glimpsed in 
the "seeds of the Word" sown by the Spirit in individual persons and hu
mankind's religious traditions (RM 56 and 28). 

The bases which guide this inculturation of the Christian faith are of 
the following types: 

- christological (the mystery of the incarnation of the Word); 

- liturgical ( one's dialogue with God, which is expressed in a com-
munal way with spec ific signs and symbols); 

- anthropological ( acknowledgment, eventual purification and ele
vation of values of a particular condition of peoples) (GS 57-58); 

- socio-political ( consideration of the various cultures). 7 

The Church's first proclamation of the Gospel in the context of the 
lives of individuals and peoples receiving the Gospel is made in conc rete 
language that is adapted to circumstances and respects local cultures. The 
Church proposes; it does not impose anything, but respects each person's 
free will in one's search for truth (RM 44 and 39). Acknowledging the 

5. Other entries include cf. JOHN PAUL II, Enc. Slavorum Apostoli, June 2, 1985, In regard 
to Sts. Cyril and Methodius, in AAS 77 (1985), pp. 779-813, especially nos. 18, 19, 21 ;  idem, 
"Discurso en el IV centenario de la llegada del p. Matteo Ricci a China," October 25, 1982, in 
L'Osservatore Romano, Spanish edition from December 12, 1982, pp. 6, 8 (790, 792) (English 
edition: November 22, 1982, pp. 6-7), etc. 

6. Cf. FC, 10; ITC, Themata selecta de ecclesiologia, October 7, 1985: 4. Populus Dei et 
inculturatio, in EV 9, 1699-1709; idem, Documentum Commisio Theologica (regarding faith 
and enculturation), October 3-8, 1988, in ibid. 1 1, nos. 1347-1424; IV C0NFERENCIA GENERAL 
DEL EPISC0PAD0 LATIN0AMERICAN0, Santo Domingo, October, 1992, Conclusiones, nos. 228-
286. 

7. Cf. SfN0D0 DE LOS OBISP0S (1987), Elenco de proposiciones sabre la vocaci6n y la 
misi6n de los laicos en la Iglesia (October 29, 1987), Proposiciones 33 y 34, in EV 10, 
2171-2173. 
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limits of missionary methods of other eras, in order to be fair and objec
tive, requires situating these methods in the circumstances of the times 
when those missionaries were active, and evaluating them in the light and 
efficacy of the action they took In this way, lessons can be learned from 
past experiences that can be quite useful and positive.8 

Inculturation should be done by all the people of God, who reflect 
and live on the genuine meaning of the faith (LG 12), not just certain ex
perts. In this way, mature inculturation in the bosom of the community 
should be guided and encouraged by pastors, but not forced, so as not to 
cause negative reactions from Christians. It is a process that requires a 
long time, to avoid becoming a mere outward acceptance, and it should be 
a part of all missionary activity and Church practice. Conceived of as incu
bating the Christian mystery in the bosom of the community, it necessarily 
requires gradual change that makes it possible to express the truth of the 
Christian experience being lived by this community (RM 53-54). 

Like any human work, culture must be purified of sin, elevated and 
perfected, which is where the role of pastors is important. Pastors are the 
ones who must discern and promote the inculturation process. 

At regional and national levels, the problem, in addition to the tasks 
allocated by the Council (AG 31), has now been assigned to the bishops' 
conferences ( cf. RM 76). It is incumbent upon the bishops' conferences to 
promote theological studies providing the necessary basis for adaptations 
to be made in the various areas of missionary activity and search for ways, 
including new ways, of inculcation in peoples and groups among whom 
the missionaries are living or to whom they have been sent (ES III, 18). 

This attitude entails an existential willingness on the part of each 
missionary to overcome one's own cultural conditioning and gradually in
sert oneself, intelligently and respectfully, into other environments, which 
are sometimes very different; knowledge of the regional language, intel
lectual accommodation to one's listeners' mentality and local customs and 
practices; and give up all human goals and desire for control. Such interior 
and exterior adaptation in this sense, following the model of the incarna
tion of the Word, must maintain the contents of the Gospel message intact. 
At the same time, it particularly energizes the formation process of future 
leaders in the "plantatio Ecclesiae" and their missionary activity.9 

The new churches, as fruit grown with great effort, begin to exhibit 
their own expanding vitality in the ministries and charisms of new Chris
tians. "Finally, the Faith is taught by an adequate catechesis; it is cele
brated in a liturgy in harmony with the character of the people, and by 

8. Cf. PDCR-CEP, Document "Dia.logo y anuncio," cit., passim. 
9. Cf. AG 18, 22, 41; EN 69-70; PDV, 55; SCRSI-SCEP, Instr. "From October," June 3, 1978, 

in Bibliografia missionaria 42 (1978), pp. 318-324, especially: 3. The Africanisation of 
religious life . 
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suitable canonical legislation, it is introduced into upright institutions and 
local customs" (AG 19, 2). 

c) The pre-catechumenate 

As a pre-evangelization phase, an inculturated missionary dialogue 
prepares some people to receive the Gospel message directly and explicitly. 

It is an initial conversion in their case, but deemed to be sufficient by 
the missionaries, who are the subject of the norm in both paragraphs of 
this canon. There is then an authentic encounter between the movement 
of the Spirit, "who opens their hearts" (A G 13), and each person's re
sponse, which must be entirely free and responsible, and not under pres
sure of any kind (DH 2,  4 ,  10; c. 748 § 2). 

This phase is called the "pre-catechumenate in c. 788 § 1 and is 
slightly regulated by liturgical law.10 

This phase consists entirely of an explanation of the Gospel to candi
dates which is sufficient to bring about their willingness to follow a Chris
tian path toward maturity and to freely request baptism. Their reasons for 
conversion (which should be exclusively religious) should be determined 
and if necessary, they should be purified of any other expectations. 

The bishops' conferences should determine the procedures for re
ceiving these "sympathizers" for the first time, depending on each case 
and the local circumstances, and instruct missionaries, catechists and the 
Christian community on the follow-up to be offered them (RCIA 9-13). 

Both the candidate's conversion process and the Church's guidance 
toward baptism must be free of all coercion for reasons having to do with 
the very nature of accepting Christ: "It is absolutely necessary that this be 
done freely and spontaneously, since no one believes without wanting to. 
Thus, if some persons are in fact obligated to go into a church, approach 
the altar and receive the sacraments without faith, these persons do not 
thereby become Christ's true faithful, since faith, without which 'it is im
possible to please God' (Heb 11:6), must be the freest 'gift of understand
ing and will."'1 1  

10. Cf. SCDW, Deer. of promulgation, "Ordo initiationis christianae adultorum," January 6, 
1972 , in AAS 64 (1972) ,  p. 252 ; RCIA, in Enchiridion documentorum Instaurationis 
Liturgicae I, nos. 2640-2800. 

11 .  PIUS XII, Enc. Mystici Corporis, in AAS 35 (1943), p. 243 (the quotation comes from: 
ST. AUGUSTINE, In Joann, Ev. Tract, 26, 2; and VATICAN COUNCIL I, Const. de fide cath., ch. 3). 
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§ 1.  Qui voluntatem amplectendi fidem in Christum ma
nifestaverint, expleto tempore praecatechumenatus, 
liturgicis caeremoniis admittantur ad catechumena
tum, atque eorum nomina scribantur in libro ad hoc 
destinato. 

§ 2.  Catechumeni, per vitae christianae institutionem et 
tirocinium, apte initientur mysterio salutis atque in
troducantur in vitam fidei, liturgiae et caritatis po
puli Dei atque apostolatus. 

§ 3. Conferentiae Episcoporum est statuta edere quibus 
catechumenatus ordinetur, determinando quaenam a 
catechumenis sint praestanda, atque definiendo 
quaenam eis agnoscantur praerogativae. 

§ 1. Those who have expressed the wish to embrace faith in Christ, and 
who have completed the period of their preliminary catechumenate, 
are to be admitted to the catechumenate proper in a liturgical cere
mony, and their names are to be inscribed in the book which is kept 
for this purpose. 

§ 2. By formation and their first steps in Christian living, catechumens are 
to be initiated into the mysteries of salvation, and introduced into the 
life of faith, liturgy and charity of the people of God, as well as into 
the apostolate. 

§ 3. It is the responsibility of the Bishops' Conference to establish norms 
regulating the catechumenate, determining what should be done by 
catechumens and what should be their prerogatives. 

SOURCES: § 1: SCRit Deer. Ordo baptismi, 16 Apr. 1962 (AAS 54 [1962] 
310-315); SC 64; AG 13,14; GCD 130; RCIA 7, 17; DPMB 72 
§ 2: SCRit Deer. Ordo baptismi, 16 Apr. 1962 (AAS 54 [1962] 
310-315); AG 14; RCIA 19, 98 
§ 3 :  SCRit Resp., 8 Mar. 1919 (AAS 11 [1919] 144); AG 14; 
RCIA 12, 20, 64, 65 

CROSS REFERENCES: cc. 206, 851,1° 

COMMENTARY ------

Fernando Retamal 

The three paragraphs successively expound: entry to the catechu
menate (§ 1); the basic elements of this phase (§ 2); bishops' conferences 
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are to establish norms regulating the catechumenate, determining what 
should be expected of the catechumens and what should be their preroga
tives (§ 3). 

1. Entry to the catechumenate (§ 1) 

Both this matter and the matter in the following paragraph are 
largely determined by liturgical law in RCIA, which remains in effect in all 
areas that are not contrary to the canons of this Code ( c. 2). Frequent ref
erences will be made, then, to this Ordo in studying the elements of great
est juridical relevance that the legislator judged necessary to place in the 
CIC. 

According to commonly accepted exegesis, the fact that the sen
tence "those who have completed the period of their preliminary catechu
menate" appears in the ablative absolute is not a reason for considering it 
to be an essential condition for the validity of entering into Christian initi
ation.1 However, it is pointed out that it "is of great importance" and that it 
"should not ordinarily be omitted" (RCIA, 9). It is, in fact, the initial human 
and supernatural basis for embracing the Christian faith, even though it 
may take manifold forms, as can be seen from the generic allusion in 
C. 787 § 2. 

"The wish to embrace faith in Christ" is the same as the "wish to join 
the Church" ( cf. c. 206): both aspects occur simultaneously upon receiving 
baptism and are therefore interchangeable (c. 204 § 1). This "express" 
( c. 206: "explic it") wish, then, must be expressed outwardly in a way that 
is juridically verifiable, constituting a real juridical act on the part of those 
desiring to join ( c. 124). 

This step, as the Ordo initiationis points out, should not be prema
ture. Candidates, depending on their readiness and temperament, should 
be allowed such time as is necessary to develop their initial faith and show 
the first signs of conversion (RCIA, 50). Judging their preparation, pastors, 
with the help of the person responsible for each catechumen (the "spon
sors"), who present them, vouch for their good initial intentions and help 
them along the road they are beginning to travel (RCIA, 42). At the same 
time, others, catechists and deacons, lend their assistance in this discern
ment, depending on outward signs (RCIA, 16). 

Acceptance and entry into the catechumenate should be done "in li
turgical ceremonies, " a general expression that is described in detail in the 
rite of admission in the Ordo initiationis (RCIA, 68-72). 

1. Cf. G. MICHIELS, Normae Generales Juris Canonici, II (Rome 1949), p. 350. 
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Recording the names of persons entering the catechumenate has its 
roots in the early catechumenate liturgy and is now encouraged by the leg
islator. A new book intended exclusively for this purpose is thus intro
duced in church archives and it is regulated by the bishops' conferences 
(cc. 535 § 1, 788 § 3). The catechumens' names are to be entered in it, as 
well as the minister, the sponsors, and the date and place of admission 
(RCIA, 17). 

Those who are admitted in this way obtain the status of "catechu
mens," a title with a special link to the Church, "which already cherishes 
them as its own" (c. 206 § 1), since "they are already of the household of 
Christ" (AG 14; LG 14). It is in fact an ecclesial order restored by the man
date of Vatican II (SC 64). Its juridical statutes-a matter of a different 
source: c f. c. 206 § §  1-2-legally determine the bond that is established 
between them and the society-Church ( c. 204 § 2). 

As defined here, the term "catechumen" is distinct from other situa
tions, which consequently are subject to different juridical, pastoral and li
turgical treatment: 

- adults baptized as infants that have not been confirmed or taken 
the Eucharist ( cf. RCIA, 295); 

- baptized adults who wish to enter into full communion with the 
Catholic Church (RCIA, Appendix, 5). 

The link between catechumens and the Church, which is juridically 
defined in c. 206, gives the Church the right to guide catechumens in their 
preparation for baptism, impose requirements on them and adequately 
promote them through the c atechumenate phases, thus exerc ising in 
them, in its genuine expression, its evangelizing mission (c. 781). 

Catechumens, for their part, consequently obtain certain preroga
tives: to be prepared properly for the sacraments of initiation and their fu
ture Christian life; to become a part of the life of the people of God and 
participate, in a manner commensurate with their condition, in the life and 
the spiritual benefits of the Church. Given the required provisions laid 
down by the ecclesiastical authority, candidates acquire a real exigency to 
be admitted to baptism according to c. 865 § 1. 

It is incumbent upon the bishop or his delegate to admit candidates 
for "election" and the sacraments. The legislator of the CIC, for his part, al
lows them to receive liturgical blessings (c. 1170), which include public 
sacramentals; they may therefore be admitted to the imposition of ashes, 
the presentation of candles and of the blessed palm branches ( cf. c. 6 § 22). 
As far as funerals are concerned, catechumens may be c onsidered the 
same as the faithful (c. 1183 § 1). A special situation arises with respect to 
the impediment that invalidates a marriage between a Catholic and a per-

2. Cf. SCR, Reply, March 8, 1919, in AAS 1 1  (1919), p. 1 14. 
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son that has not been baptized ( c. 1086), including catechumens, and with 
the requirement for the statements and promises required under cc. 1125-
1126 if the dispensation is granted.3 For its part, the Ordo initiationis pro
vides a special rite for the marriage of two catechumens or a catechumen 
and someone who has not been baptized (RCIA, 18). 

2. The catechumenate for adults (§ 2) 

During the last several centuries, the catechumenate was considered 
to be a special , and almost exclusive, component of "ad gentes" missions. 
Vatican II, in ordering its restoration (SC 64), gives bishops the duty to re
store or better adapt instruction of adult catechumens as part of their mis
sion as teachers of the faith (CD 14), thereby plac ing it within the domain 
of the care of souls of a particular church; this institution is responsive to 
a situation that is becoming more and more frequent, even in older 
churches. For this reason, the catechumenate also appears in other places 
in the CIC, especially on the occasion of baptism (book IV, part I, title I). 

Dioc esan bishops, then, have the fac ulty to restore the c atec hu
menate in their Church in accordance with the procedures established by 
their respective bishops' conferences (RCIA, 66). On the other hand, the 
institute is covered by the law itself in mission territories. 

The catechumenate is not considered to be a mere propounding of 
dogmas and principles, but rather as formation and learning ("institutio et 
tiroc inium") about Christian life. It entails, then, a journey marked by 
stages and degrees that is a gradual entry into an alliance of God with men 
and women through the mystery of Redemption, with a consequent 
change of mentality and customs, which at times does not exc lude social 
consequences, breaks and separations (AG 13). The role of catechists, in 
addition to the persons mentioned above, comes into play, as well as that 
of the community as a whole (AG 14), which, together with the catechu
mens, becomes more and more aware of the mystery of redemption, re
news its own conversion and with its example, inspires the candidates to 
live the Christian vocation (RCIA, 4). 

The catechumenate has three "levels" that mark the culminating mo
ments of initiation, and these levels are sealed with the rites of Entry, 
Election and Celebration of the Sacraments, respectively, and they are re
lated to four consecutive "times": 

- the "pre-catechumenate,"  characterized by the first evangeliza
tion; 

- the "catechumenate,"  which is intended to teach full catechesis; 

3. "Ob graves difficultates quae haberentur in determinando quando quis incipit esse 
catechumenus": Comm. 9 (1977), p. 363. 
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- "purification and illumination" to provide a more intense spiritual 
preparation for receiving the sacraments of initiation; and 

- "mystagogy, " marked by the new experience of the sacraments 
and the community (RCIA, 6-7). 

The progression outlined above leads to full Christian initiation, 
sealed by the sacraments of baptism, confirmation and the Eucharist 
(c. 842 § 2), which must be given successively on the same occasion, un
less there is a serious reason against it ( c.  866). A presbyter legitimately 
commissioned to baptize a catechumen is empowered by the same law to 
administer confirmation to said catechumen ( c. 883 § 2). 

An age-adapted catechumen plan is to be followed for children not 
baptized as infants who have reached the age of reason and catechesis 
and are presented at the initiative of their parents or guardians or who 
come spontaneously, with the consent of their parents or guardians. Con
sidering their dependence on their parents' or guardians' authority and 
also their ability to grow in their personal faith, Christian initiation should 
be imparted gradually and supported in the same catechetic al group as 
that of their already baptized peers who are being prepared for confirma
tion and the Eucharist. Their parents should be included; their consent is 
required for initiation and their help is necessary for the future Christian 
life they are to lead (cf. c. 774 § 2). 

If bishops' conferences have set an older age for certain regions than 
the age given in c.  891, these children, upon c ompletion of preparation, 
may receive the sacraments of baptism and the Eucharist and postpone 
confirmation and its related catechesis till the proper age ( c .  777; RCIA, 
306-346). 

3. Statutes of bishops' conferences (§ 3) 

The legislator confers upon bishops' conferences the faculty to issue 
statutes on: 

- organizing the catechumenate on the basis of the elements which 
have been established; and 

- service to be required of the catechumens and prerogatives to be 
required. 

With respect to the first point, any adaptations are of special impor
tance that may have been made on the basis of elements that are used 
among each people and that are consistent with Christian rites (SC 65). 
This is of special importance in mission territories and it is a new dimen
sion of the inculturation of the Gospel (c f. c. 851,1 ° ;  RCIA 64-65). The 
catechesis of unbaptized children that need personal attention for prepa
ration is part of this organization ( c. 852 § 1 ). 
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The legislator alludes to catechumens' service and prerogatives, 
which are to be determined under c. 206 § 2. They entail a special relation
ship with the Church that is defined therein. In revising the statutes that 
had been recognized to date,4 the great variety and complementary nature 
of those originating from mission territories and those from areas with an 
ancient Christian tradition are noted. Without a doubt, this will be the sub
ject of specialized research. The progressive integration of catechumens 
into associations of the faithful and other bodies of the Christian commu
nity, subject to limitations on the extent of their participation, depending 
on their ecclesial status, are of particular interest. 

Until now no attention has been given to a catechumen that is suit
ably disposed to, but reluctant to receive baptism and his right of immu
nity from being coerced to be baptized (cf. DH 2).5 In extreme situations, 
certainly church authorities have the right to expel from the catechu
menate, a catechumen who turns out to be unworthy. Regulations for such 
cases may be adopted analogously from those applicable to associations 
of the faithful ( c. 308), without precluding appeal. In truth, these are mat
ters that are largely open to later studies. 

The statutes thus issued by the bishops' conferences under this 
canon (§ 3) shall be considered issued by virtue of their legislative power 
and shall be governed by the norms of canons concerning these laws 
(cc. 455; 94 § 3). 

4. Cf. J.T. MARTIN DE AGAR, Legislazione delle Conferenze Episcopali complementare al 
CIC (Milan 1990), passim. 

5. Cf. F.J. URRUTIA, "Catechumenatus iuxta Concilium Oecumenicum Vaticanum 
secundum," in Periodica 63 (1974), p. 141. 
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Neophyti, apta institutione ad veritatem evangelicam pe
nitius cognoscendam et officia per baptismum suscepta 
implenda efformentur; sincero amore erga Christum eius
que Ecclesiam imbuantur. 

By means of appropriate formation, neophytes are to be led to a deeper 
knowledge of the Gospel truths, and to the fulfilment of the duties under
taken in baptism. They are also to be imbued with a sincere love of Christ 
and his Church. 

SOURCES: AG 15; RCIA 7, 37-40 

CROSS REFERENCES: cc. 111 § 2, 787 § 2, 788 § 2, 865 § 1 ,  1042,3° 

COMMENTARY -------

Fernando Retamal 

1. The text 

Persons receiving baptism after going through the catechumenate 
for adults are called "neophytes" by the legislator, using terminology con
secrated by Church tradition. This term therefore is not used for newly 
baptized infants. 

According to c. 865 § 1, neophytes, prior to baptism, must have ex
pressed the wish to receive the sacrament and shown the fruits of the cat
ech umen 's "institutio" and "tirocinium" (c. 788 § 2); upon receiving 
baptism, they may elect and join the autonomous ritual church of their 
choice (c. 111 § 2). 

The persons who are the subjects of the norm given by the legislator 
in this canon are the same persons whose duty is the process of the cate
chumenate, of which the mystagogia phase is the culmination. 

By means of proper formation ("apta institutione"), they are to fol
low the two guiding paths of the pre-baptism catechumenate: knowledge 
of the truth of the Gospel and fulfillment of their baptismal duties. 
With respect to this knowledge, there is an ascending line from the pre
catechumenate ("veritates fidei edoceant": c. 787 § 2), through the cate
chumenate ("apte initientur mysterio salutis": c. 788 § 2) to mystagogy 
("veritatem evangelicam penitius cognoscendam": c. 789). With respect to 
baptismal "duties," the term is used that implies carrying them out by the 
person who is the subject of the canonical system in all its breadth, one 
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who is now a "person in the Church" ( c. 96) and one of "the Christian 
faithful" (c. 204 § 1). 

The legislator, in a phrase that is almost admonitory and evokes the 
mystagogic catecheses of the Church Fathers, indirectly singles out neo
phytes as persons who must be imbued with a sincere love for Christ and 
his Church. 

2. The mystagogic period 

The last phase of Christian initiation, mystagogy, is the time of Chris
tian experience and first spiritual fruit, and to the extent possible, it is to 
coincide with Easter. Closer links are also established with the community 
of the faithful. 

New Christians are the genuine result of evangelizing work, and in 
mission territories they are the prec ious fruit of "plantatio Ecclesiae." 
They are to cultivate an ecumenic al spirit, respecting baptized non
Catholics as brothers and sisters in the faith. When possible, this is to re
sult in ecumenical ac tions by the entire community (AG 15). In the CIC, 
neophytes have a domicile of origin with their parents from the moment of 
their birth (c. 101 § 1), but they acquire their own canonical domic ile and 
quasi-domicile, with the effects foreseen in the law (cc. 102-107). Neo
phytes, in accordance with Paul's admonition (I Tm 3:6), which is contin
ued in the canonical tradition, have a simple impediment from receiving 
sacred orders (c. 1042 § 3), from which a c ompetent ordinary may dis
pense (c . 1047 § 4). 

A different situation applies to the Eastern Catholic Churches, and 
for this reason c. 591 of the CCEO prescribes prudent promotion of voca
tions to the sacred ministries in the case of neophytes "so that the young 
Churches flourish before long in native clerics." 

The newly baptized are a priority concern for all pastors of souls, for 
they are to be gradually educated to know and live the Christian vocation 
(cf. PO 6). 
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§ 1 .  Episcopi dioecesani in territoriis missionis est: 
1 ° promovere, moderari et coordinare incepta et 

opera, quae ad actionem missionalem spectant; 
2° curare ut debitae ineantur conventiones cum Mo

deratoribus institutorum quae operi missionali se 
dedicant, utque relationes cum iisdem in bonum 
cedant missionis. 

§ 2. Praescriptis ab Episcopo dioecesano de quibus in § 1 ,  
n. 1 editis, subsunt omnes missionarii, etiam religiosi 
eorumque auxiliares in eius dicione degentes. 

§ 1. In mission territories it is the responsibility of the diocesan Bishop: 
1 ° to promote, regulate and coordinate both new initiatives and es

tablished works concerning missionary activity; 
2° to ensure that there are proper agreements with the Moderators 

of those institutes which dedicate themselves to missionary activ
ities, and that relationships with them are for the good of the mis
sion. 

§ 2. The provisions made by the diocesan Bishop in accordance with § 1 
n. 1 are binding on all missionaries, including religious and their help
ers residing in his territory. 

SOURCES: § 1,1 ° :  AG 30; SCEP Instr. Relationes in territoriis, 24 Feb. 
1969, 13b (AAS 61 [1969] 285) 
§ 1,2° : SCPF Instr. Quum huic, 8 Dec. 1929 (AAS 22 [1930] 
111-115); AG 32; SCEP Instr. Relationes in territoriis, 24 
Feb. 1969, 14c (AAS 61 [1969] 286); SCEP Schema contract
uum 1969 
§ 2: c .  296 § 1; AG 30; SCEP Instr. Relationes in territoriis, 
24 Feb. 1969, 14d (AAS 61 [1969] 285) 

CROSS REFERENCES: cc. 782 § 2; 786 

COMMENTARY -------

Fernando Retamal 

The legislator, in studying the possibilities of c oncretely implement
ing missionary work, looks at the matter from the top: from the point of 
view of the person who presides over the ecclesiastical division, confer
ring upon it a unitary and organic nature that in no way diminishes the 
sphere of functions incumbent upon other agents of evangelization. 
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1. The first sentence of the canon brings us face to face with both the 
multiplicity of factors involved in the process of "plantatio Ecclesiae" 
until it is elevated to a "new Church" or diocese in the proper sense and 
the complexity of conditions that concretely determines when it ceases to 
be a "mission territory" (see commentary on c. 786). 

The code Commission, in examining the latter point, noted that a 
more exact determination is to be forthcoming from doctrine or the com
petent authority. 1 

This broad range of situations seems to be synthesized in the two 
terms-which at first glance seem to be incongruous-with which the 
canon begins: "diocesan Bishop" and "mission territories." In fact, it 
would seem that the ordinary, immediate, and proper power by which the 
"Bishop" governs the diocese entrusted to him (c. 381 § 1) is incompatible 
with "mission territories"-apostolic prefectures or vicariates-which are 
governed in the name of the Supreme Pontiff ( c. 371 § 1 ). 

However, in the context of this title, both terms encompass the fac
tors and conditions mentioned above. For this reason, the process of "ad 
gentes" evangelization, contained in synthesis, can be seen: 

- on the one hand, apostolic prefects and vicars are equivalent to di
ocesan bishops in the law, unless provided otherwise (c. 381 § 2) because 
of the nature of the matter (e.g., lack of an episcopal order: c. 1015 § 3) or 
prescription of law (e.g., an "ad limina" visit by apostolic prefects, c. 400 
§ 3; provision of vacancy, c. 420; presbyteral council and college of consul
tors, cc. 495 § 2, 502 § 4); 

- on the other hand, the apostolic prefectures and vicariates, even if 
considered "mission territories," are the equivalent of dioceses for all ca
nonical purposes, "unless determined otherwise" ( c. 368). When they are 
canonically elevated to a "new church" or diocese, they are entrusted with 
continuing the work of evangelization themselves (AG 15 and 20). How
ever, shortages which they may suffer (AG 19) often result in the fact that 
these diocesan churches remain dependent on the CEP and are still con
sidered a "mission territory" for a long time (RM 37). 

Thus the sphere of activities mentioned here and attributed to dioce
san bishops may also inure exclusively to apostolic prefects and vicars, 
unless they give the vicar general or episcopal vicar a special mandate 
(c. 134 § 3). The legislator's moderation, unlike the CIC/1917, means that 
the missionary system is to assimilate gradually into universal legislation 
while still subject to provisions issued by the CEP. 

In their initial phase, mission divisions are sometimes "missiones sui 
iuris" which are not mentioned in the CIC. Their status depends on the 

1 . Comm. 15 (1983), pp . 99-100. 
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decree under which they are canonically founded by the Roman Congrega
tion for the Missions. 

2. "It is the Bishop's role, as the ruler and center of unity in the dioc
esan apostolate, to promote missionary activity, to direct it and to coordi
nate it but always in such a way that the zeal and spontaneity of those who 
share in the work may be preserved and fostered" (AG 30). 

The first paragraph of the canon-whose source is the above men
tioned Conciliar text-is a concrete embodiment of c. 782 § 2, concerning 
the missionary duty of each bishop in his particular church, and the word
ing is remarkably similar. There is an underlying concept here that occurs 
from time to time throughout the CIC that concerns the ministry of dioce
san pastors, and it attains a connotation in this context that is also that of 
a missionary nature. 

3. Agreements with the institutes. The decisive role played by the in
stitutes in missionary work moves the legislator to give priority to agree
ments ensuring them of their due role in mission territories. These 
agreements must be in accordance with the canonical status of these terri
tories, depending on whether or not they have been elevated to a diocese. 

The Church initially entrusts a territory to an institute by founding 
an ecclesiastical division, as mentioned earlier. The "commission" or "ius 
commissionis" system then comes into being. This system, under the di
castery responsible for the missions , regulates the various competencies 
and operations and the institute's members related to the "plantatio Eccle
siae. "  This situation is governed by the Instruction Quum huic (see com
mentary on c .  786) , with timely modifications of current canonical 
legislation. 

When a diocese is erected, the foregoing juridical system ceases, and 
a new one known as a "mandate" takes its place. It takes the form of a spe
cial collaboration between these institutes and the diocesan bishop. This 
ensures the continuity of missionary work on one hand, and the proper in
clusion of the apostolate in the body of the new church on the other hand. 
The CEP alone grants and eventually rescinds these mandates at the re
quest of the bishop involved, after considering the institute's opinion and 
after personally consulting the region's bishops' conference. By means of 
an agreement between the bishop and the institute, he is made responsible 
for taking on a certain territory or some work of particular importance. 
The agreement covers matters that are not regulated by common law. 
Among other things , it may be advisable to stipulate the number of mis
sionaries which the institute promises to maintain in on the work being 
taken on and to define the participation of the institute's clergy or layper
sons on diocesan, presbyteral or pastoral councils, as the case may be. 

A bishop may allow various missionary institutes, with or without a 
mandate, in the various regions and works of the diocese , with no obliga
tion to consult first with any institute that has already received a mandate 
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in the same area, unless doing so was prohibited under this agreement. In 
the case of an institute without a mandate, agreements and responsibili
ties exclusive to the diocesan bishop and superior in question without the 
intervention or endorsement of the Roman dicastery. 

Mission agreements were highly recommended by Vatican II (AG 32), 
and the general principles of the mandate system were set forth in a new 
document, the Instruction Relationes in territoriis (February 24, 1969: 
see commentary on c. 786), which contains guidelines on agreements that 
may be stipulated under the law. 

4. Subordination of all missionaries (c. 784) and their helpers-un
questionably primarily including catechists in this case-to the bishop's 
provisions on missionary work is consistent with what the law says about 
the religious with respect to the diocese's apostolate (c. 678 § 1). The dif
ference with this canon is that it covers the entire range of missionaries 
and considers them as such, both individually and collectively. This situa
tion, in the local environment, while ensuring the necessary coordination 
with the bishop, leaves intact-under common law-the internal life of 
the institutes and the respective superiors' rights in this life. 

Nothing is said here about whether the superiors also have control 
over the diocesan and missionary apostolate of the members of their insti
tute (cf. cc. 678 § §  2-3; 681 § 1). As far as "lay missionaries" that do not be
long to any missionary institute ( or when societies are concerned) a new 
bond of dependency arises out of their status as such, which urges them 
on with greater intensity than it does the rest of the faithful. 

185 



c. 791 

791 

Bk III. The Teaching Office of the Church RETAMAL 

In singulis dioecesibus ad cooperationem missionalem fo
vendam: 

1 ° promoveantur vocationes missionales; 
2° sacerdos deputetur ad incepta pro missionibus 

efficaciter promovenda, praesertim "Pontificia 
Opera Missionalia"; 

3° celebretur dies annualis pro missionibus; 
4 ° solvatur quotannis congrua pro missionibus 

stips, Sanctae Sedi transmittenda. 

In order to foster missionary cooperation, in each diocese: 
1 ° missionary vocations are to be promoted; 
2° a priest is to be appointed to promote missionary initiatives, espe

cially the 'Pontifical Missionary Works'; 
3° a day for the missions is to be celebrated annually; 
4 ° each year an appropriate financial contribution for the missions is 

to be sent to the Holy See. 

SOURCES: 1 ° : ES III, 5, 6; DPMB 46 
2°: ES III, 4; SCEP Statuta Pontificalium Operum Mission
alium, 26 iun. 1980, 6; SCEP Instr. Quo aptius, 24 feb. 1969, 
A 2, 3 (AAS 61 [1969] 277); DPMB 46 
3 ° : SCPF Instr. Plurimis abhinc, 29 iun. 1952, 6 (AAS 44 
[1952] 549-551); ES III, 3 
4° : SCRit Reser. Il consiglio, 14 apr. 1926 (AAS 19 [1927] 23-
24); SCPF Instr. Plurimis abhinc, 29 iun. 1952, 4, 6 (AAS 44 
[1952] 549-551); ES III, 8; PA 19; SCEP Instr. Quo aptius, 24 
feb. 1969, A 2 ,  3 (AAS 61 [1969] 277) 

CROSS REFERENCES: cc. 781, 782 § 2, 784 

COMMENTARY ------

Fernando Retamal 

Participation by all the people of God in missionary work (c. 781) is 
the goal of the initiatives whose fostering the legislator entrusts in this 
canon. This norm is directed at every diocese ( c. 368), whether or not they 
are mission territories, and its phrasing in the passive voice implies that it 
is applicable to the entire broad range of leaders, at the levels and in the 
areas suitable to each one. 
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1 .  Missionary vocations 

Missionary vocations, like sacred ministry vocations ( c. 233), are 
also a task of the entire Christian community and they encompass the dif
ferent forms of the missionary charism: clergy, consecrated life and the la
ity, both men and women (c. 784). 

This fostering, even though it is ordinarily directed at juvenile and 
adolescent candidates, may also include adults, priests, married and celi
bate professionals, etc., who elect to dedicate themselves to "ad gentes" 
mission service for a certain period of time or for life. 

As fruit of the sanctifying office of the bishop with his presbyterate 
in a particular church, the Christian people deepens and renews its baptis
mal vocation, the horizons of charity, and their awareness of the universal 
Church grows, and they gradually begin participating in the missionary ef
fort with their prayers, sacrifices and all kinds of cooperation. This is the 
fertile field that is the source of priestly, religious and missionary voca
tions (CD 15; AG 36). 

Candidates for the priesthood should bear in mind that they are to 
prepare themselves at the seminary for a sacred ministry of universal 
scope (c. 257 § §  1-2). Both candidates and youth of both sexes in Catholic 
associations are recommended to establish and maintain contacts, respec
tively, with seminarians and youth in similar associations in mission coun
tries so that they can stimulate each other's ecclesial and missionary 
awareness (ES III, 5). 

It has often been noted that the crisis in vocations is due, not so much 
to a lack of generosity on the part of the youth who are always ready to pro
vide help and sacrifice in times of catastrophes as to a lack of clarity and 
motivation of the missionary path as a valid option for them to dedicate 
their whole life. For this reason, fostering vocations should be supported by 
proper formation for their future work at institutions exclusively designed 
for this purpose. Candidates should know that in surrendering themselves 
to these organizations, they will be guided and prepared for truly useful 
work that will enable them to attain the missionary ideal that inspires them.1 

2. Diocesan promotion of the missions 

In the current age, proclaiming and spreading the Gospel requires 
team planning with input from all Catholic forces. As has been seen, the 
work of universal coordination is entrusted to the Roman dicastery for 

1. Cf. SCEP, Circ. Letter Nella Studio, May 17, 1970, regarding the vocation and special 
formation of future missionaries, nos. 14-15, in Bibliographia Missionalia 34 (1970), 
pp. 190-196. 
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missions, which is at the service of the Roman Pontiff's and College of Bish
ops' care for all the churches (c. 782 § 1) , and has responsibility for mission
ary work properly speaking and missionary cooperation (cf. AG 29) . 

As an expression of the diocesan presbyterate's missionary duty in 
the service of the entire Church, a priest should be appointed to foster ef
fective initiatives to support "ad gentes" missions (ES III, 4; this source 
also notes that said priest should be a member of the diocesan pastoral 
council) . 

Among these initiatives, the Pontifical Missionary Works are first pri
ority. They "are the means of imbuing Catholics from their very infancy 
with a real universal and missionary outlook" (AG 38) . At the same time, 
these works are to collect funds to support missions, depending on the 
various needs. Without losing their close bond with the Apostolic See, 
these works have taken on a new and more authentic expression of colle
giality among the bishops ( cf. RM 84 ) : the bishops should reserve for them 
the preeminence that arises from their universal nature. 

The Pontifical Missionary Works are a unique institution that encom
passes four areas: 

a) The Pontifical Missionary Work of the Propagation of the Faith, 
which was founded to support interest in universal evangelization in all 
sectors of the people of God. Missionary education, information and con
sciousness-raising are its principal task 

b) The Pontifical Missionary Work of St. Peter the Apostle, which 
makes Christian people aware of the problem of local clergy formation in 
mission churches and invites the faithful to collaborate spiritually and ma
terially in the preparation of candidates for the priesthood; more recently, 
it has also grown to include the formation of candidates of both sexes for 
religious life in the missions. 

c) The Pontifical Missionary Work of Holy Children or missionary 
children, which helps educators gradually awaken in children a universal 
missionary awareness and guide them to spiritual and material commun
ion with children in the poorest regions and churches. From its beginning, 
it has contributed to the flowering of missionary vocations. 

d) The Pontifical Missionary Union of priests and men and women 
religious, which informs and raises missionary consciousness among 
those who are consecrated to the Church's pastoral ministry; it also ex
tends to the societies of apostolic life, secular institutes and candidates 
for this ministry in all its forms- "The Missionary Union of all conse
crated souls is itself the soul of the other three Works" (Paul VI, to the 
World Missions Day, 1972) . 

Its diocesan organization, even though not mentioned by the legisla
tor in the CIC, is to be constituted subject to national executive bodies 
and the Holy See and it is to be integrated into the overall missionary 

188 



RETAMAL Tit. II. The Missionary Activity of the Church c. 791 

pastoral work of each diocese. The priest so designated under this canon 
may assume combined responsibility for all four Works and serve as the 
bishop's delegate for missions at the same time. Participation of the laity 
should be encouraged in the management and activities of Pontifical Mis
sionary Works at various levels, commensurate with the responsibility 
that all of Christian people have for the missionary task. 

The CEP, to which these Works are subject ,  has promulgated stat
utes that currently regulate said Pontifical Works.2 

3. Annual Missions Day 

By resc ript of the SCR, 3 the next-to-last Sunday of Oc tober is Mis
sions Day or the "Day of the Universal Mission." It is to be celebrated as a 
Catholic feast and a day of universal solidarity. 

Even though the Pontifical Work of the Propagation of the Faith is 
active throughout the year, the month of October is to be considered Uni
versal Mission Month in all countries. 4 Missionary news and information is 
to be facilitated with the help of modern means of social communication 
so that Christians, feeling that missionary activity is their own, may open 
their hearts to people's enormous needs and help them (AG 36). As a way 
to help the missionary spirit grow in the Christian people, daily prayers 
and sacrifices are to be encouraged so that the Annual Missions Day will 
be a spontaneous demonstration of this spirit (ES III, 3). 

On the occasion of Missions Day, the Roman Pontiff illustrates annu
ally some aspect of missionary effort with the authority of his magisterium 
and urges the entire Church to take up its missionary role with renewed 
generosity. 

4. Financial assistance for the missions 

On the basis of Paul's example of collecting offerings for the poor in 
the Jerusalem community (Rom 15:25-32; 1 Cor 16:1-5, etc.), the Council 
has issued a call to take into account other churches' needs and catastro
phes suffered by other dioceses or regions when allocating church funds 
(CD 6). This was the reason why a fixed contribution proportionate to in
come was legislated immediately following the Council (ES III, 8) and in 
this canon. This contribution is to be made each year by the diocese itself, 

2. Cf. SCEP, Statuts des Oeuvres Pontificales Missionnaires, June 26, 1980, in EV, 
Supplementum 1, 746-797. 

3. Cf. Reser. Ap., April 14, 1926, in AAS 19 (1927), pp. 23-24. 
4. Cf. SCEP, Statuts . . .  , cit., no. 1 1. 
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parishes and other diocesan communities, and it is to be distributed by the 
Holy See to support missions work. This is one of the forms of universal 
witnessing of charity, a concrete commitment, to help brothers and sisters 
of the same body of Christ who are oppressed by distressing spiritual and 
material needs. 

5. Finally, it must be noted that the intra-Church communion that is 
established through missionary work enriches everyone in a mutual ex
change. This prevents the isolation of both the anc ient churches and the 
new ones in their own ways and sense of self-suffic iency. The new 
churches, who are receiving missionaries from abroad, are themselves to 
send other missionaries from their midst, even missionaries to ancient 
churches, which are beginning to suffer from shortages of priests and men 
and women religious. The experience and maturity of one group is ener
gized by the great vitality of the other group. This also illustrates the voca
tion of all the people of God, instituted by Christ, "established by Christ as 
a communion of life, love and truth, it is taken up by him also as the in
strument for the salvation of all" (LG 9). 
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Episcoporum conferentiae opera instituant ac promo
veant, quibus ii qui e terris missionum laboris aut studii 
causa ad earundem territorium accedant, fraterne reci
piantur et congruenti pastorali cura adiuventur. 

The Episcopal Conference is to establish and promote means by which 
those who come to their territory from the missions, for the purpose of 
work or study, are to be given a fraternal welcome and helped with suit
able pastoral care. 

SOURCES: Prus pp. XII, Enc. Fidei donum, 21 apr. 1957 (AAS 49 [1957] 
245); I0ANNES pp. XXIII, Enc. Princeps Pastorum, 28 nov. 
1959 (AAS 51 [1959] 861-862); AG 38; ES III, 23 

CROSS REFERENCES: cc. 586, 516 § 2 

COMMENTARY -------

Fernando Retamal 

The norm addressed here by the legislator to the bishops' confer
ences is to be added to the pastoral care which the Church has long of
fered to emigrants, who are groups finding themselves in a concrete 
situation that marginalizes them from ordinary pastoral care. The CIC 
made particular provisions for them in cc. 383 § 1 and 568. 

This canon discusses assisting emigrants from mission lands who go 
to regions that have been Christian since ancient times for work or study 
purposes. In some way, it discusses continuing the journey they may have 
begun in their home countries toward Christian faith or ensuring their 
faithfulness to the baptism they have already received, in an environment 
that differs in many ways from their home environment (RM 82). 

However, this perspective is now being broadened, given the phe
nomenon of migration in a world seeking unity where there is ever
increasing interdependence among peoples and it is more and more diffi
cult to draw boundaries between different cultures (RM 82). 

Based on Ad gentes 38, the text of this canon refers to all kinds of 
emigrants from mission lands, whether or not they believe in Jesus Christ. 
It should be added that the causes of this phenomenon are continuing to 
increase. Refugees and the exiled, who are forced to emigrate for political, 
racial or economic reasons, must now be included among emigrants. 

191 



c. 792 Bk III. The Teaching Office of the Church RETAMAL 

The extent of this phenomenon requires a) the direction by bishops' 
conferences of churches of temporary asylum or stable settlement, with 
the assistance of specialized personnel, including different religious insti
tutes for this specific purpose, and b) the participation of the missionary 
churches of the emigrants' country of origin. These churches can provide 
information and reports about the emigrants in particular, as well as pas
toral recommendations for taking better care of them, which is not to 
preclude sending them a priest to serve as a chaplain to his fell ow coun
trymen. 

Social and charitable organizations and assistance commissions es
tablished by bishops' conferences should proceed in collaboration with 
other church and civil institutions, especially international organizations. 
They should contribute toward shaping favorable public opinion on ac
cepting emigrants from these regions. These initiatives also open up a 
broad area for ecumenical action to provide a global response to the mi
gration phenomenon in the form provided here by the legislator. 

The pastoral care of Christian emigrants from missions is not auton
omous from or an alternative to diocesan and parochial care by the fully 
constituted churches receiving emigrants: it is a matter of adequate, spe
cialized care adapted to the condition of these groups of the faithful. If 
emigrants on one hand are to be gradually and voluntarily assimilated into 
the communities that have taken them in, efforts should be made on the 
other hand to retain their cultural and spiritual heritage as a component of 
pluralism that enriches the local Church. 

As far as the institutional and organizational forms that this work 
may take are c oncerned, there is a wide range of possibilities, both by 
founding personal parishes and quasi-parishes (c. 518) and in other ways 
provided in the CIC or innovative ways, depending on circumstances ( cf. 
c. 516 § 2). These include chaplainc ies ( c .  568), missions for the care of 
souls and pastoral houses or centers. 1 

Assistance to non-Christian emigrants should follow missionary 
channels, through sincere dialog combined with Christians' testimony of 
their words and their lives (c . 787 § 1), with the awareness that, with at
tentiveness to their social, economic and cultural needs, "an excellent op
portunity is offered to communities which have long been Christian to 
converse with nations which have not yet heard the Gospel, and to show 
them in their own dutiful love and aid, the genuine face of Christ" (AG 38). 

1. Cf. DPMB, 183 a and b. 
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TITULUS III 

De educatione catholica 

TITLE III 

Catholic Education 

cc. 793-821 

------- INTRODUCTION ------

Davide Cito 

The CIC/1917 dedicated title XXII of part IV on the Church's Magiste
rium concerning schools. This subject was discussed in twelve canons 
(1372-1383) immediately following the norms for seminaries (tit. XXI). 

The current code not only treats the subject more extensively 
(29 canons), but also re-organizes it completely, beginning with a funda
mental juridical core: the right to an education, on which depend not only 
the juridical positions of the various subjects involved in the educational 
process (family, civil society and Church), but also the principal "educa
tional structures" currently existing, i.e., the various kinds of educational 
institutions. 

There has unquestionably been a profound change of perspective 
due to the Council's deliberations.1 This change of perspective justifies the 
decision to name title III of book III "De educatione catholica" (it was 
named "De educatione christiana" in the first draft2) instead of "De scho
lis" which is only one instrument of education and was the title for norms 
regulating this subject in the preceding code. 

Title III begins with three introductory canons taken primarily from 
the conciliar declaration Gravissimum educationis. These canons 
present the fundamental juridical coordinates. There follow three chap
ters devoted to schools, Catholic universities and ecclesiastical universi
ties and faculties, concentrating on the principal, but not the only, means 
for furthering the educational process. The subdivision into three 

1. Cf. G.BALDANZA, "Appunti sulla storia della Dichiarazione Gravissimum educationis: 
il concetto di educazione e di scuola cattolica: la sua evoluzione secondo i vari schemi," in 
Seminarium 37 (1985), pp. 13-15. 

2. Cf. R. CASTILLO LARA, "Le Livre III du CIC de 1983. Histoire et principes," in L'Annee 
canonique 31  (1988), p. 23. 
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chapters seems to follow two concomitant, but not homogeneous, criteria. 
The first criterion, which is totally appropriate, distinguishes elementary 
and high schools from other institutes of higher learning and universities, 
since the role, and thus the set of rights and obligations of the educators, 
given the different ages of the students, especially the family, changes 
greatly. The sec ond c riterion, however, makes a distinc tion between 
"Catholic universities" and "ecclesiastical universities, " which has the 
value of better describing ecc lesiastical universities, both from the point 
of view of the purpose of the studies and from the point of view of their ju
ridical governance. On the other hand, it is perhaps not very clear with re
spect to the substance of ecclesiastical universities itself and runs the risk 
of losing the link with the university world, in whose spirit they should 
participate if they do not wish to alter their essence. 
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§ 1. Parentes, necnon qui eorum locum tenent, obliga
tione adstringuntur et iure gaudent prolem edu
candi; parentes catholici officium quoque habent ea 
eligendi media et instituta quibus, iuxta locorum 
adiuncta, catholicae filiorum educationi aptius pros
picere queant. 

§ 2. Parentibus ius et etiam iis fruendi auxiliis a socie
tate civili praestandis, quibus in catholica educa
tione filiorum procuranda indigeant. 

§ 1. Parents, and those who take their place, have both the obligation and 
the right to educate their children. Catholic parents have also the 
duty and the right to choose those means and institutes which, in 
their local circumstances, can best promote the Catholic education of 
their children. 

§ 2. Parents have moreover the right to avail themselves of that assis
tance from civil society which they need to provide a Catholic educa
tion for their children. 

SOURCES: § 1: c. 1372 § 2; PIUS pp. XI, Enc. Divini illius Magistri, 31 
dee. 1929, 59-60 (AAS 22 [1930] 49-86); PIUS pp. XI, Enc. Mit 
brennender Sorge, 14 mar. 1937, 164-165 (AAS 29 [1937 ] 
145-167); PIUS pp. XII, Alloc., 8 sept. 1946; GE 3,  6 ;  PCJP 
Deel., 10 dee. 1974, 38, 5° 

§ 2: GE 6, 7 ;  SCCE Instr. La Scuola Cattolica, 19 mar. 1977, 
81, 82 

CROSS REFERENCES: cc. 226 § 2, 774 § 2, 1055, 1136 

COMMENTARY ------

Davide Cito 

1. The canon begins by affirming the primary juridical standing of 
parents with respect to their children's education (§ 1). 

This natural right-duty has its roots in procreation ( cf. GE 3; c. 226 
§ 2), which gives rise to a relationship that entails the assumption by par
ents of a commitment to educate their children: "by begetting in love and 
for love a new person who has within himself or herself the vocation to 
growth and development, parents by that very fact take on the task of 
helping that person effectively to live a fully human life" (FC 36). 
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The magisterium describes this parental role as: essential by virtue 
of its connec tion with the transmission of life; original and primary in 
the sense that it does not derive from other persons nor is it in a subordi
nate position to other entities; irreplaceable and inalienable, since it can
not be legitimately usurped or delegated in full to others ( cf. FC 36). 

The purpose of mentioning these characteristics is to affirm the role 
of parents under natural law with respect to illegitimate interference by 
others. It does not mean, however, that this right-duty is exclusive or ex
clusionary, since its purpose is to fulfill a function, namely, the compre
hensive education of children, which is an inviolable right held by every 
person (GE 1). Consequently, not only does it have intrinsic limits with re
spect  to its contents, but at the same time it confers juridical grounds to 
civil society that entitle it to play a role in the educational process (GE 3). 

In addition to parents, persons holding this right-duty include those 
who take their place, i.e. , persons to whom children have been legiti
mately entrusted in the absence of their parents and in cases of the impos
sibility or incapacity of parents to provide for their children's education. 
Godparents do not seem to be covered by the concept of "those who take 
their place," unless subsequent events result in the conferral of guardian
ship or adoption, since godparents' function with respect to the Christian 
formation of baptized or confirmed children places them in a cooperative, 
subsidiary position with respect to parents or those taking their place ( cf. 
cc. 774 § 2, 872, 892). 

The contents of this right-duty extends to all the elements involved 
in the educational process that are mentioned in c. 795, and they are man
ifested in the capacity to choose one's children's education according to 
the dictates of one's consc ience, with no external constraints. However, 
by virtue of its being a right-duty, it has two internal limits arising on one 
hand from a child's right to receive a genuine education and on the other 
hand from the growing role of educators in this process. This role enables 
them to make choices little by little, including choices that conflic t with 
the parents' choice (cf. cc. 98 § 2, 1478 § 3).1 

The natural juridical standing of parents with respect to the educa
tion of their children is given an additional component in the case of Cath
olic parents (whether one or both parents are Catholic : cf. c. 1125,  1 °). At 
first glance, the fact that Catholic parents are expressly mentioned might 
seem surprising, since the code is intended for the faithful, but it neverthe
less has importance. It furthers the better understanding of two issues: 
one is related to intra-Church relationships and the other to the behavior 
of the faithful in civil society. 

1. M.E. CASELLATI, L'educazione dei figli nell'ordinamento canonico (Padua 1991), 
p. 122. 

196 



CITO Tit. III. Catholic Education c. 793 

First, the continuity that exists between the natural and supernatural 
orders is adduced2 : the right-duty of Catholic parents does not consist of 
adding to "human" education ( which would be the same as any other par
ent would provide) a spec ifically Christian education; on the contrary, the 
"human" education must also be oriented in a Christian way, to the point 
where there is in reality no "human education" plus "Christian education," 
but rather a single educational process that should be fully Christian, in 
both its human aspects and its specifically religious aspects. 3 Similarly, the 
same thing may be said of children's right to an education, since an educa
tion "in its fullness cannot be any education other than a Catholic one."4 

The second aspect has to do with an issue related to the area of reli
gious freedom. In fact, being able to give one's children a Catholic educa
tion is an exercise of one's right as a citizen to educate one's children in 
accordance with one's own religious beliefs. This right merits protection 
and furtherance by public authorities, since it has to do with an essential 
component of a person's overall formation, not some marginal or extrane
ous component. 

2. Although the educational duty is primarily incumbent upon par
ents, it also involves all the components of society. Paragraph 2 emphasizes 
this social dimension of education, which had been noted by the Council 
( cf. GE 3), by proclaiming that endeavoring to get a Catholic education for 
one's children is a genuine civil right, the same as the right held by mem
bers of the other religious communities. 5 This implies that benefiting from 
public subsidies is not a privilege for families and that a certain plexus of 
rights and duties in this area is incumbent upon civil society, "whose role is 
to direct what is required for the common temporal good" (GE 3). 

Certainly, the paragraph does not specify concrete ways in whic h 
civil society should provide assistance to families to enable them to fulfill 
their educational duty. This issue depends largely on each country 's juridi
cal system. In spite of this unavoidable vagueness, a principle of natural 
law is set forth here, and its violation would seriously harm a not unimpor
tant aspect of the right to religious freedom. 

2. C.J. ERRAZURIZ, Il "munus docendi Ecclesiae": diritti e doveri dei fedeli (Milan 1991), 
p. 240. 

3. P.A. BONNET, "La ministerialita dei laici genitori," in Quademi di diritto ecclesiale 2 
(1989), p. 348. 

4. C.J. ERRAzURIZ, Il "munus docendi" . . .  , cit., p. 240. Cf. GE 1-2; c. 217. 
5. Cf. UN General Assembly, Declaraci6n Universal de los derechos del hombre, December 

10, 1948, art. 26; UNESCO General Conference, Convenci6n relativa a la lucha contra la 
discriminaci6n en la esfera de la  enseiianza ,  December 14, 1960,  art. 5; UN General 
Assembly, Pacto Internacional de derechos civiles y politicos, December 16, 1966, art. 18 § 4; 
UN General Assembly, Pacto Internacional de derechos econ6micos, sociales y culturales, 
December 16, 1966, art. 13; European Parliament. Resoluci6n sabre la libertad de enseiianza 
en la Comunidad europea, March 14, 1984; European Parliament, Resoluci6n no. A2-3/89, 
April 12, 1989, art. 16; UN, Acuerdo sabre los derechos del niiio, November 20, 1989. 

197 



c. 794 

794 

Bk III. The Teaching Office of the Church CITO 

§ 1.  Singulari ratione officium et ius educandi spectat ad 
Ecclesiam, cui divinitus missio concredita est homi
nes adiuvandi, ut ad christianae vitae plenitudinem 
pervenire valeant. 

§ 2.  Animarum pastoribus officium est omnia disponendi, 
ut educatione catholica omnes fideles fruantur. 

§ 1. The Church has in a special way the duty and the right of educating, 
for it has a divine mission of helping all to arrive at the fullness of 
Christian life. 

§ 2. Pastors of souls have the duty of making all possible arrangements so 
that all the faithful may avail themselves of a Catholic education. 

SOURCES: § 1: PIUS pp. XI, Enc. Divini illius Magistri, 31 dee. 1929, 
59s (AAS 22 [1930] 49-86); PIUS pp. XI, Enc. Mit brennender 
Sorge, 14 mar. 1937 , 164s (AAS 29 [1937 ] 145-167 ); PIUS 
pp. XII, Alloc., 8 sept. 1946; GE Intro., 3 
§ 2 :  PIUS pp. XI, Enc. Divini illius Magistri, 31 dee. 1929, 
53-59 (AAS 22 [1930] 49-86); GE 3, 4 

CROSS REFERENCES: cc. 213, 800 § 1, 807, 815 

COMMENTARY ------

Davide Cito 

1. "Finally, in a spec ial way, the duty of educating belongs to the 
Church, not merely because she must be recognized as a human society 
capable of educating, but especially because she has the responsibility of 
announcing the way of salvation to all men, of communicating the life of 
Christ to those who believe, and, in her unfailing solicitude, of assisting 
men to be able to come to the fullness of this life." (GE 3) 

This canon is inspired by this passage of the Conciliar Declaration on 
Education. Although the c anon only mentions one, the Church has two 
claims for presenting itself as an educator, 1 which give rise to two-fold ju
ridical positions with respect to other entities involved in the educational 
process. 

1 .  A. MONTAN, "La funzione di insegnare della Chiesa," in La normativa del nuovo Cadice, 
2nd ed. (Brescia 1985), pp. 165-166; F. RETAMAL, "La misi6n educadora de la Iglesia," in 
Seminarium 35 (1983), pp. 552-571. 
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As regards the claim that the Church is a "human society capable of 
educating," it can be pointed out that it, like other entities, has a right that 
conflicts with the government's claim to an educational monopoly in non
religious areas. 2 From this, it is deduced that not only the family, but also 
social groups living in the civil community, have the right to undertake ed
ucational activities by founding, operating and administering entities for 
this purpose. 

As far as the Church is concerned, this right is stated above all in 
cc. 800 § 1 and 807 with respect to schools, but it extends to other non
school institutions. 

However, the second claim is of an exclusive, supernatural nature 
that is independent of any human power (cf. c. 747). This claim is related 
to the mission of proclaiming the Gospel to all peoples, which has been 
entrusted to it by Christ (DH 13). 

This implies the right-duty to carry out this mission freely, which is 
not directed only to the faithful to whom the Church is to provide "an edu
cation by which their whole life can be imbued with the spirit of Christ" 
(GE 3), but which is also to "promote for all peoples the complete perfec
tion of the human person" (ibid.). 

This gives rise to the right to carry out activities designed for this 
purpose by using necessary means. Further, Christian education specifi
cally ensures that the baptized will be "gradually introduced to a knowl
edge of the mystery of salvation" and thus "they should come to true 
adulthood, which is proportioned to the completed growth of Christ" 
(GE 2). This does not mean that a genuinely human education is re
nounced, but rather that it is presupposed (GE 2). From this, it follows 
that this supernatural claim reinforces the Church's right, with respect to 
human society, to impart an education that embraces all the dimensions of 
the human person. 

On the other had, this does not prevent the sphere proper to its edu
cational mission, to which the Church claims exclusive right, from being 
described in c. 7 4 7 as everything related to the proclamation of the Gospel. 

"In fulfilling its educational role, the Church, eager to employ all suit
able aids, is concerned especially about those which are its very own. 
Foremost among these is catechetical instruction ... The Church esteems 
highly and seeks to penetrate and ennoble with its own spirit also other 
aids which belong to the general heritage of all people ... , such as the 
media of communication, various groups for mental and physical develop
ment, youth associations, and, in particular, schools" (GE 4). 

Paragraph 1 ,  especially if considered in relation to § 2 ,  seems to 
equate the word "Church" with its hierarchical-institutional dimension; 

2. J.M. GONZALEZ DEL VALLE , commentary on C. 794, in Pamplona Com . 
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however, since the mission entrusted by Christ is incumbent upon all the 
faithful (cf. cc. 204 § 1, 2 1 1 , 216,  225), it is necessary to give the word its 
broadest meaning here because the canon envisions not only educational 
activities promoted by the hierarchy, but also initiatives undertaken by the 
faithful (the clergy, the religious and the laity) , individually or in groups, 
provided these initiatives are always carried out in communion with the 
pastors (c. 212 § 1). 

2 .  Paragraph 2 is related to the right (recognized under c. 213) of the 
faithful to receive the help of the spiritual goods of the Church from the 
sacred pastors. It specifies the pastors' duty to provide everything that is 
necessary for the faithful to enjoy a Catholic education. As far as its struc
ture is concerned, it is similar to the duty set forth in c. 213 (see commen
tary on c. 2 13),3 and it may be manifested in an extremely varied range of 
activities intended to ensure the factual existence of these means ( cf. e.g. 
c. 802), but also that they are used to impart an effectively Catholic educa
tion. Therefore, this duty of the pastors comes with a corresponding right 
to supervise and intervene in order to ensure evangelical conformity with 
initiatives claiming to offer a Catholic education. 

3. Cf. C.J. ERRAzURIZ, n "munus docendi Ecclesiae ": diritti e doveri dei fedeli (Milan 
1991), pp. 35-37. 
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Cum vera educatio integram persequi debeat personae 
humanae formationem, spectantem ad finem eius ulti
mum et simul ad bonum commune societatum, pueri et iu
venes ita excolantur ut suas dotes physicas, morales et 
intellectuales harmonice evolve re valeant, perf ectiorem 
responsabilitatis sensum libertatisque rectum usum ac
quirant et ad vitam socialem active participandam con
formentur. 

Education must pay regard to the formation of the whole person, so that 
all may attain their eternal destiny and at the same time promote the com
mon good of society. Children and young persons are therefore to be 
cared for in such a way that their physical, moral and intellectual talents 
may develop in a harmonious manner, so that they may attain a greater 
sense of responsibility and a right use of freedom, and be formed to take 
an active part in social life. 

SOURCES: Prus pp. XI, Enc. Divini illius Magistri, 31 dee. 1929, 50, 
69-71, 83-85 (AAS 22 [1930] 49-86); GE l; PAULUS pp. VI, 
Let. A maintes reprises, 8 dee. 1970; PCJP Deel., 10 dee. 
1974 

CROSS REFERENCES: cc. 217, 1136 

COMMENTARY ------

Davide Cito 

This canon is closely related to c. 217 on the right of the faithful to re
ceive a Christian education (see commentary on c. 217), which is the ful
crum of all the norms on education. Unlike c. 217, this canon specifically 
has to do with the education of children and youth, and it emphasizes in 
greater detail the aspects that education should cover in order to be a gen
uine education. It may be surprising that this canon does not expressly 
mention "catholic education." However, it may be pointed out that catholic 
education is synonymous with "vera educatio" taught in its fullness (see 
commentary on c. 793). Further, the term is implicitly contained in the con
cept of "formation of the whole person," whose ordination for the eternal 
destiny and the common good of society is specified in the text. 

If we compare this canon with the CJC/1917 ( especially c. 1372), we 
will appreciate the great progress underlying the wording of this canon, 
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which is inspired by Gravissimum educationis l ,  particularly with re
spect to the change of perspectives on the subject of education. 

First of all, it should be emphasized that the conciliar thinking has 
made it possible to off er a concept of education that is remarkably richer 
and which encompasses all aspects (physical, moral and intellectual) of 
the overall maturity of a person. This makes possible a more harmonious, 
unified vision of the educational process: a vision that, on one hand, 
broadens the contents of the right-duty of persons involved in children's 
education, and demands genuine collaboration, on the other hand, among 
the various persons of different positions that play a role in education (in 
this sense, cf. c. 796 § 2). 

Further, students are no longer considered mere passive receivers of 
others' teachings; rather, their active role is recognized, 1 to the point that 
the conciliar document states that "Children and young people have a 
right to be motivated (adiuventur) to develop moral values with a right 
conscience" (GE 1). This canon also uses the phrase "be cared for" (excol
antur) , which, however, does not seem to change the substance of this 
passage of the conciliar document. 

Finally, the centrality of the person with his or her right to obtain an 
education sufficient for his or her purposes serves as the central point of 
reference that affects the juridical position of persons who are to carry 
out this function. 

1. F. RETAMAL, "La misi6n educadora de la Iglesia," in Seminarium 35 (1983), p. 564. 

202 



CITO 

796 

Tit. III. Ch. I. Schools 

CAPUT I 
De scholis 

CHAPTER I 

Schools 

c. 796 

§ 1. Inter media ad excolendam educationem christifide
les magni faciant scholas, quae quidem parentibus, 
in munere educationis implendo, praecipuo auxilio 
sunt. 

§ 2. Cum magistris scholarum, quibus filios educandos 
concredant, parentes arcte cooperentur oportet; ma
gistri vero in officio suo persolvendo intime collabo
rent cum parentibus, qui quidem libenter audiendi 
sunt eorumque consociationes vel conventus instau
rentur atque magni existimentur. 

§ 1. Among the means of advancing education, Christ's faithful are to con
sider schools as of great importance, since they are the principal 
means of helping parents to fulfil their role in education. 

§ 2. There must be the closest cooperation between parents and the 
teachers to whom they entrust their children to be educated. In fulfill
ing their task, teachers are to collaborate closely with the parents and 
willingly listen to them; associations and meetings of parents are to 
be set up and held in high esteem. 

SOURCES: § 1: PIUS pp. XI, Enc. Divini illius Magistri, 31 dee. 1929, 76 
(AAS 22 [1930] 49-86); Prns pp. XII , Alloc., 31 dee. 1956; GE 5 
§ 2 :  PIUS pp. XII , Alloc., 5 ian. 1954; GE 7 ;  SCCE Instr. La 
Scuola Cattolica, 19 mar. 1977, 73 

CROSS REFERENCES: cc. 217, 793 § 1 

COMMENTARY ------

Davide Cito 

1. This canon reiterates the right-duty of parents to educate their 
children and considers schools to be instruments that help carry out this 
task. 
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The parent's central position ( which has already been affirmed else
where in the code with respect to both education in general and Christian 
education: cf. cc. 226 § 2, 774 § 2, 793 § 1; 1055, 1136) is reconfirmed and 
applied here to the relationship between family and school. 

This approach entails the need to avoid two extremes that would be 
harmful to the parents' role in education: on the one hand, a school system 
that illegitimately claims to replace family education or, worse yet, con
flicts with family education; and, on the other hand an indifferent or negli
gent attitude on the part of parents which would suppose a type of implicit 
delegation of their educational responsibility to schools of whatever kind. 

This canon recommends that the faithful "are to consider schools as 
of great importance." This recommendation has special importance for 
Christian parents, since by virtue of the peculiar relationship they have 
with their children, they have the primary natural right-duty to provide for 
their education. It is incumbent upon parents more than anyone else to en
sure, individually or collec tively, that the school really is a "principal 
means" of this duty. They are to do so through promotion, management or 
involvement initiatives-the fruit of their responsibility as citizens and as 
faithful ( cf. c. 225 § 1 )-to ensure an educational project that is consistent 
with the Gospel and their own convictions. 

Further, carrying out the task of education as described in c. 795 is a 
complex matter, especially in today's circumstances. Although it is prima
rily incumbent upon parents, to a large extent it goes beyond their capabil
ities and requires the services of various people playing different roles. 
The invitation with which the canon opens, which makes all the faithful 
equally responsible regarding educational institutions, should be inter
preted from this point of view. 1 Although the canon has an exhortatory 
tone, which in itself does not give rise to any immediate duties, it does 
have canonical effects. In fact, the canon, in addition to spec ifying a con
crete (and in some ways privileged) environment in which to exercise ap
ostolic action (cf. c. 211) and to infuse the temporal order with a Christian 
spirit ( cf. c. 225 § 2), legitimizes actions taken by the faithful ( clergy, reli
gious and the laity) to collaborate in the action taken by parents. Such 
supporting action takes on quite varied forms, from professional teaching 
or other work in schools to participating in or furthering educational enti
ties set up to found and run schools, etc. Nor can pastors offer the faithful, 
through preaching ( cf. c. 768 § 2) and other means, a Christian formation 
to help them responsibly exercise their own rights and duties in the area 
of education. 

3. The canon defines the relationship between family and school by 
saying that schools are a "princ ipal means of helping parents" to fulfill 

1. Regarding laity in particular, cf. SCCE, Lay Catholics in schools: witnesses to faith, 
October 15, 1982, text with Italian translation in EV VIII, pp. 262-341. 
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their role in education. This term encompasses two intimately related as
pects. The first, which we have already mentioned, is the primary and un
renounceable role of the family in education, which prec ludes schools 
from being some sort of comprehensive substitute. The second becomes 
clear by virtue of the very concept of a subsidiary func tion (which is im
plied by the term "helping"): integrating, complementary ac tion is neces
sary to prevent breaks that could compromise the effec tiveness of the 
right of the faithful (in this case, children), to a Christian education ( cf. 
c. 217). The protection and effective exerc ise of this right are entrusted to 
the family above everyone else. 

To attain this goal , § 2 invites parents and teachers to cooperate 
closely (arcte cooperentur). The term "cooperation" implies the acknowl
edgment and mutual respect of the respec tive duties as well as mutual col
laboration. Teaching, which is professional work that requires spec ific 
preparation, enjoys its own autonomy. Families should respect this auton
omy by refraining from improper interference. At the same time, the 
teachers' instruc tional efforts would be harmful , or at the very least 
poorly effective, if their efforts marginalized or contradic ted parents, es
pec ially in areas related to fundamental orientations. Thus it follows that 
there is a need for an active collaboration, as promoted in § 2, which de
scribes this collaboration in very vague terms. This vagueness is necessi
tated by the vast variety of situations in which the faithful are involved 
and the freedom they enjoy to promote this collaboration. In fac t, the 
canon limits itself to emphasizing teachers' duty to "willingly listen" to 
parents and recommending that parents' assoc iations and meetings are to 
be established and held in high esteem as a means of realizing a more inc i
sive family input into educational institutions. 

The effec tive collaboration between families and schools is both 
necessary and diffic ult. It is prec isely for this reason that it seems to be 
important for the faithful to take pains to implement educational initia
tives in which the plan for Christian education harmoniously inspires par
ents and teachers. 
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Parentes in scholis eligendis vera libertate gaudeant 
oportet; quare christifideles solliciti esse debent ut so
cietas civilis hanc libertatem parentibus agnoscat atque, 
servata iustitia distributiva, etiam subsidiis tueatur. 

Parents must have a real freedom in their choice of schools. For this rea
son Christ's faithful must be watchful that the civil society acknowledges 
this freedom of parents and, in accordance with the requirements of dis
tributive justice, even provides them with assistance. 

SOURCES: Prus pp. XI, Enc. Divini illius Magistri, 31 dee. 1929, 60, 
63-64 (AAS 22 [1930] 49-86); GE 6 

CROSS REFERENCES: c. 793 §2 

COMMENTARY ------

Davide Cito 

1. "Parents, who have the primary and inalienable right and duty to 
educate their children, must enjoy true liberty in their choice of schools. 
Consequently, the public power, which has the obligation to protect and 
def end the rights of citizens, must see to it, in its concern for distributive 
justice, that public subsidies are paid out in such a way that parents are 
truly free to choose according to their conscience the schools they want 
for their children" (GE 6). Canon 797 is a condensed version of the concil
iar passage and an application of c. 793 § 2 regarding the assistance that 
civil society should provide to parents in their educational task 

2. The canon touches on three crucial areas related to "freedom in 
their choice of schools, " an issue that is much debated, much less re
solved, in many civil systems. 

It should not be surprising that the Church in its code sanctions 
rights that are primarily exercised in civil society, since the Magisterium is 
not limited to supernatural revealed truth (cf. c. 747 § 1), but also encom
passes precepts of natural law (cf. VSp, 64). This is a consequence of the 
close harmony-compatible with reciprocal autonomy-that exists be
tween the temporal order and the religious order. 

The Church, in claiming freedom of choice of schools, is not only 
seeking freedom for its own actions which is specifically mentioned in 
c. 800 § 1, but also proclaims rights arising from human dignity and which 
are therefore due every person: rights that should be properly acknowl
edged and protected in civil society. 
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To be sure, the code is directed to the faithful, but c. 797 refers to 
rights to which the faithful are entitled above all as citizens, although 
these rights have intraecclesial relevance. Also, the Church takes no posi
tion regarding any specific technical solution, but rather, limiting itself to 
its sphere of competence (the principles of natural law), recognizes that it 
is incumbent upon the interested parties to find satisfactory practical so
lutions, which may differ greatly from each other and at the same time all 
be good, provided they respect human dignity. 

3. The first affirmation made in c. 797 has to do with the freedom of 
choice of schools, a right held by parents and those who take their place. 
This right is an immediate consequence of parents' basic right to educate 
their children and of the subsidiary role of the schools with respect to the 
parents' educational responsibility. 

The contents of the right in question consistof the actual possibility 
of freely choosing a school with an educational program consistent with 
their convictions. 

This entails, in the first place, acknowledging the rights of citizens 
and intermediate groups to set up and run schools with a specific educa
tional curriculum and precludes, as contrary to natural law, any intent by 
public authorities to establish a monopoly on education. 

The canon's affirmation should not be understood as an indication of 
lack of confidence in public schools; it arises instead from the conviction 
that social initiative is an indispensable condition for attaining the com
mon good, since the common good links the freedom and responsibility of 
everyone. In order to understand this assertion, it is necessary to redis
cover the true social dimension of personal initiative, which the govern
ment should protect and promote, at the same time correcting any abuses 
that arise. 

It is necessary that the exercise of this right not be materially hin
dered. This would be the case if citizens' educational initiatives were sub
ject to unjust and burdensome requirements that do not in fact make a 
choice of the preferred school accessible to everyone. In practice, this 
would be unfair discrimination in a fundamental right that is openly recog
nized in numerous international declarations that are a part of the legisla
tion of the majority of governmental systems.1 

From this it follows that the faithful, especially the laity, by virtue of 
their status as citizens and baptized persons and in accordance with 

1. Cf. UN General Assembly, Declaraci6n Universal de los derechos del hombre, 
December 10, 1948, art. 26; UN General Assembly, Pacto Internacional de derechos civiles y 
politicos, December 16 , 1966, art. 18 §4; UN General Assembly, Pacto Internacional de 
derechos econ6micos, soci ales y culturales, December 16 , 1 966, art. 13 ;  European 
Parliament, Resoluci6n sobre la libertad de ensefianza en la Comunidad europea, March 14, 
1984. 
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c. 225 § 2 ,  have the duty, and clearly no small duty, to persuade civil soci
ety to recognize parents' freedom in this area. Each of the faithful has the 
freedom to determine concrete ways of doing so, i.e. , no one is obligated 
to any particular technical or political option. 

4. Finally, the canon points out the requirements of distributive jus
tice- that odious inequalities among citizens be prevented. 

These inequalities are not infrequent, whenever the government-while 
recognizing the legitimacy of a pluralistic school system-forces those 
who wish to use non-public educational institutions to contribute, by pay
ing taxes, toward the expenses of public schools and at the same time bear 
the full financial burden of said non-public schools. This situation sets up a 
system that only allows the classes that are better off financially to enjoy 
true freedom in choosing a school and slights the social value and contri
bution to the common good made by schools founded by social initiative. 
The grave inequality of treatment of persons wishing to exercise a right of 
freedom proclaimed in the abstract, but denied in reality is obvious. 

In order to overcome this unjust situation, the canon limits itself to 
stating that freedom of religion should be protected by a civil society 
"even with financial assistance." This general term is used to avoid favor
ing any of the various technical solutions that have been promoted to re
solve the problem (school subsidies, vouchers, tax credits, etc.), and at 
the same time makes clear the offensive reality and seriousness of the 
problem, which begs for legislative review in many governments. 
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Parentes filios concredant illis scholis in quibus educa
tioni catholicae provideatur; quod si facere non valeant, 
obligatione tenentur curandi, ut extra scholas debitae 
eorundem educationi catholicae prospiciatur. 

Parents are to send their children to those schools which will provide for 
their Catholic education. If they cannot do this, they are bound to ensure 
the proper Catholic education of their children outside the school. 

SOURCES: c. 1374; GE 8; AA 30; SCCE Instr. La Scuola Cattolica, 19 
mar. 1977, 73 

CROSS REFERENCES: c. 793 § 1 

COMMENTARY ------

Davide Cito 

1. Canon 1374 CJC/1917 prohibited parents from sending their chil
dren to non-Catholic, neutral or mixed schools unless permission is ob
tained from the local ordinary and precautions prescribed by the Holy See 
are taken to avoid the danger of perversion. 

The current norm updates this matter. Proceeding from the parents' 
right to provide their children with a Catholic education, it specifies the 
procedure that is to be followed in choosing a school to fulfill this duty. 

The legislator invites the faithful to entrust their children to those 
schools that provide a Catholic education. The word used ( concredant) 
goes beyond a simple recommendation, since in the Church the duty to 
give children a Christian education is set forth as a genuine juridical obli
gation of parents, and failure to do so may constitute a delict under 
C. 1366. 

Consequently, this canon constitutes a mandatory provision, even 
though its contents are broad, since evaluation of the means and the 
choice of the best institutions that will provide a Catholic education for 
their children (c. 793 § 1), as well as the specific circumstances affecting 
the choice, are primarily the responsibility incumbent upon the parents 
themselves. In this respect, parents are also subject to any particular legis
lation, as well as the decision made in harmony with the Gospel message, 
which the competent ecclesiastical authority has the right, and often the 
duty to make concerning specific educational institutions (cc. 209, 747 
§ 2), for the good of the faithful entrusted to said authority. 
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Thus to the extent of their means, parents are obligated to send their 
children to "those schools which will impact Catholic education . "  The 
canon does not use the term "Catholic school," but rather the more ge
neric phrase , "schools which will impact Catholic education . "  After an ex
haustive debate on the definition of a Catholic school during the revision 
of the Code, 1 this wording was appropriately adopted to emphasize the 
fundamentals of Catholic education, among other reasons. Accordingly, 
the technical concept of a Catholic school was limited and at the same 
time it was recognized that other educational centers exist that may be 
considered effectively Catholic ( c. 803 § 3), even though they may not fit 
into this formal definition (c. 803 § 1). 

2. In an attempt to determine which schools can be considered 
"schools which will impact Catholic education," we should mention three 
categories:  Catholic schools in a formal sense ; schools with an institu
tional Christian-inspired curriculum, whether they are sponsored by pri
vate entities or public ones;  and schools that, although describing 
themselves as non-Catholic or pluralistic, do in fact provide a Catholic ed
ucation, thanks to an active presence of Catholic parents and teachers. 

Finally, it could be asked whether a class on Catholic religion would 
be sufficient to meet the requirements for a school that provides a Chris
tian education . In the light of what Gravissimum educationis 8 says on 
the characteristic feature of such schools, i .e . ,  "understanding every 
human culture in the light of the message of salvation so that knowledge 
of the world, life and humankind that the students gradually learn is illu
minated by faith," it seems, in principle , that an affirmative answer cannot 
be given, even without forgetting that religious teaching is the most impor
tant aspect of Christian instruction in school, and its presence therefore 
guarantees a minimum of Catholic formation. 

There is one condition that releases parents from the obligation to 
send their children to schools "which impact Catholic education" : "if they 
cannot do this" ("quod si facere non valeant"). It would be practically im
possible to try to list the cases in which this condition would arise, since 
the canon does not refer to an objective impossibility (lack of schools, dis
tance , financial impossibility, etc.), but rather leaves an evaluation of the 
actual possibilities up to parents. Only guidelines can be given, and in
volves judging circumstances in the light of directives of the ecclesiastical 
authority and proceeding on the basis of the "most serious" obligation 
( c. 226 § 2) to give their children a Christian education. 

3. The last part of the canon imposes on parents the duty to provide a 
Catholic education for their children outside school if not taught in 
school. This provision should be interpreted as conferring special gravity 
of the obligation in the situation being considered. Thus, parents' funda-

l. Comm. 15 (1988), pp. 171-176. 
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mental obligation to give their children a Christian education is not less
ened at all. In no way are they released from this duty by sending their 
children to a Catholic school,2 given the subsidiary nature of such an edu
cation, even in regards to a spec ifically Catholic education ( c. 796), in 
comparison to the education imparted by the family. 

2. SCCE, Instr. Eecole catholique , March 19, 1977, no. 73. 
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Christifideles enitantur ut in societate civili leges quae 
iuvenum formationem ordinant, educationi eorum reli
giosae et morali quoque, iuxta parentum conscientiam, in 
ipsis scholis prospiciant. 

Christ's faithful are to strive to secure that in the civil society the laws 
which regulate the formation of the young, also provide a religious and 
moral education in the schools that is in accord with the conscience of the 
parents. 

SOURCES: GE 7 

CROSS REFERENCES: c. 225 §2 

COMMENTARY ------

Davide Cito 

1. Once again, we have a canon regulating conduct that has specific 
canonical importance, but which affects civil society almost exclusively. 
In this case, it has to do with the faithful's effort to secure governmental 
legislation guaranteeing moral and religious education in schools in accor
dance with parents' conscience. 

In the light of the conciliar source of the canon (GE 7), it can be de
duced that the norm's immediate intent is not to protect educational initia
tives inspired by religion, especially Catholicism. The canon posits a 
broader goal of seeing that a moral and religious education in harmony 
with parents' convictions is given children in public schools. This has par
ticular importance for the Church, since "feeling very keenly the weighty 
responsibility of diligently caring for the moral and religious education of 
all its children, the Church must be present with its own special affection 
and help for the great number who are being trained in schools that are 
not Catholic" (GE 7). 

The faithful's efforts should thus be directed at securing recognition 
that moral and religious education is an essential component of the 
schools' educational curriculum-since it is part of the human person's 
right to an education-thereby preventing it from being relegated to non
school environments. It is also an aspect of the right to religious freedom 
of not only individuals, but also of the family and intermediate groups. 

It is also a matter of something that is provided under numerous na
tional and international documents and something the Church never 
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ceases to proclaim in the interest of fundamental human rights, not just 
the good of the faithful ( GS 76).1 

2. The ecclesial aspect of the canon consists of a moral duty and cor
responding right to freely choose the appropriate ways and means of ful
filling this duty. It is a duty of great importance, as the last ecumenical 
council has repeatedly pointed out. In fact, as Gaudium et spes 43 affirms, 
"the council exhorts Christians, as citizens of two cities, to strive to dis
charge their earthly duties conscientiously and in response to the Gospel 
spirit. They are mistaken who, knowing that we have here no earthly city 
but seek one which is to come, think that they may therefore shirk their 
earthly responsibilities. For they are forgetting that by the faith itself they 
are more obliged than ever to measure up to these duties, each according 
to his proper vocation." 

This duty is especially applicable to the lay faithful, whose inherent 
(but not exclusive) mission ( GS 43) is to order temporal realities accord
ing to God (cf. c. 225 § 2). However, juridically it constitutes a right to 
freedom in temporal action, in which the faithful act under their own per
sonal initiative, not as representatives of the Church. 

This is due to two series of reasons. In the first place, the Church's 
mission is religious, and as such, it should never be confused or identified 
with a given culture, political system or specific viewpoint on temporal re
alities. In fact, it is incumbent upon the Church to lay down moral and 
doctrinal guidelines that are certainly binding on the faithful, but not to 
provide technical solutions to various problems that arise. In the second 
place, when the faithful take action in the area of politics, they are exer
cising their rights as citizens, not by virtue of the fact that they belong to 
the Church. 

Distinguishing these two aspects is critical in situations like this one, 
where fulfilling a serious duty of morality and natural law has important 
repercussions on social and political life in order to avoid both confusion 
of the Gospel message with a given political action program and claiming 
to represent the Church in certain temporal circumstances (which are 
subject to differing opinions), a role which neither the faithful nor groups 
of the faithful have the right to claim for themselves. 

Finally, it should be pointed out that the diverse situations of the 
faithful (clergy, religious and the laity) affect how they exercise their right 
of freedom in temporal things, since it must be compatible with other fac
tors affecting their choices ( cf. cc. 285 § 3, 287 § 2). 

1. Cf. UN General Assembly, Declaration des droits de l 'enfant, November 20, 1959, 
principle 7; UN General Assembly, Declaration sur l'elimina tion de toutes les formes 
d'intolerance et de discrimination fondees sur la religion ou la conviction, November 25, 
1981, art. 5 §§ 1-2. 
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§ 1.  Ecclesiae ius est scholas cuiusvis disciplinae, generis 
et gradus condendi ac moderandi. 

§ 2 . Christifideles scholas catholicas foveant, pro viribus 
adiutricem operam conferentes ad easdem conden
das et sustentandas. 

§ 1. The Church has the right to establish and to direct schools for any 
fields of study or of any kind and grade. 

§ 2 Christ's faithful are to promote Catholic schools, doing everything 
possible to help in establishing and maintaining them. 

SOURCES: § 1: c. 1375; BENEDICTUS pp. XV, Let. Ap. Communes lit
teras, IO apr. 1919 (AAS 11 [1919] 172); Prns pp. XI, Enc. Di
vini illius Magistri, 31 dee. 1929 (AAS 22 [1930] 49-86); 
SCSUS Normae, 28 iul. 1948, 2 ;  I0ANNES pp. XXIII, Nuntius, 
30 dee. 1959 (AAS 52 [1960] 57-59); GE 8 
§ 2: c. 1379 § 3; GE 8, 9; SCCE Instr. La Scuola Cattolica, 19 
mar. 1977 

CROSS REFERENCES: c. 794 § 1 

COMMENTARY ------

Davide Cito 

1. Although schools are not one of the proper means-like cate
chesis, for example-which the Church uses to carry out its educational 
duty, rather they form part of the common patrimony of mankind (GE 4). 
The Church claims for itself the right to establish and direct schools by 
virtue of its dual entitlement, human and supernatural, that qualifies it to 
be a subject capable of imparting education (GE 3; DH 13; c. 794 § 1). 

This right is based not only on a solid historical tradition-that has 
seen the Church as a leader in the promotion and transmission of religious 
and secular culture-but also on the juridic figure with which the Church 
presents itself in civil society. As a religious community "established by 
Christ the Lord, upon which rests, by divine mandate, the duty of going 
out into the whole world and preaching the Gospel to every creature" 
(DH 13), the Church, in the pursuit of its spiritual purposes, is in an inde
pendent, sovereign position with respect to any civil authority, with the 
consequent exclusive right to shape its ministers ( cf. c. 232) by establish
ing appropriate centers for the purpose and providing a Catholic educa
tion at all levels: elementary schools, high schools and universities. "The 
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Church also claims freedom for itself in its character as a society of indi
viduals who have the right to live in society in accordance with the pre
cepts of the Christian faith" (DH 13). This second aspect legitimizes the 
Church, just like any other educational or welfare entity in civil society, to 
devote itself to such activities by promoting, at all levels, appropriate edu
cational institutions in various cultural fields. The specific possibilities of 
doing so and determining what entities can be run by the Church are con
tingent, among other things, on the juridical recognition received by the 
Church under different state systems. 

2. At the same time, the specific intraecclesial dimension of the 
canon contains some relevant aspects. Doctrine points out1 that the 
present canon, even though it repeats the old c. 1375 CJC/1917 almost 
word for word, has relevant innovations because of the ecclesiological ap
proach shaped by Vatican Council II. In fact, if the term "Church" was con
sidered before mainly in its institutional dimension, the view now more 
comprehensively encompasses the dimension of the people of God as a 
community in which not just the hierarchy, but all the people actively par
ticipate in the only mission Christ entrusted to his disciples. From this it 
follows that the Christian community as such has the right in question. 
This entails the right of the christifideles to found educational entities im
bued with the Gospel message as a manifestation of charisms present in 
the people of God and as an exercise of the right-duty to spread the proc
lamation of salvation (cf. c. 211). 

3. As far as promotion of these initiatives is concerned, the ecclesias
tical hierarchy is in a position of helping and complementing ( c. 802), but 
obviously, this does not imply a limitation on its primary and irrevocable 
power-service in areas involving both the integrity of the faith and eccle
sial communion. 

The juridical aspect of schools promoted by the faithful may take on 
quite varied forms in both the canonical and the civil purviews, depending 
on the promoting subject and its intention, as well as possibilities avail
able under governmental legislation. 

4. As far as schools with an authentic Catholic curriculum are con
cerned, the juridic position of the faithful is configured not only as a right 
to freedom that entitles the faithful to provide assistance to the extent of 
each one's means, but also as a duty of co-responsibility. This is to say, the 
faithful not only have the right, but also a certain generic duty to cooper
ate in the task of "establishing and directing" in whatever seems to be the 
most appropriate way. There is a wide range of ways to cooperate: these 
ways are not confined to financial contributions, but also include any 

1. G. DALLA TORRE, La questione scolastica nei rapporti fra Stato e Chiesa, 2nd ed. 
(Bologna 1989), p. 15. 
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activity, professional or not, that helps with the founding and development 
of these schools. 

The canon uses the phrase "Catholic school" (§ 2); however, this 
phrase does not mean only the schools covered by the formal definition 
given in c. 803 § 2, but also in accordance with cc. 798 and 802, all educa
tional centers that are in fact substantially Catholic schools, regardless of 
their juridical, civil or canonical status. 
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Instituta religiosa quibus missio educationis propria est, 
fideliter hanc suam missionem retinentes, satagant edu
cationi catholicae etiam per suas scholas, consentiente 
Episcopo dioecesano conditas, sese impendere. 

Religious institutes which have education as their proper mission are to 
keep faithfully to this mission and earnestly strive to devote themselves to 
Catholic education, providing this also through their own schools which 
they have established with the consent of the diocesan Bishop. 

SOURCES: Prus pp. XI, Let. Procuratores generales, 31 mar. 1954 (AAS 
46 [1954] 202-205); CD 35: 4; ES I, 39 § 1; SCCE Deel., 1 feb. 
1971 (AAS 63 [1971] 250-251); SCCE Instr. La Scuola Cattol
ica, 19 mar. 1977, 74-76, 89 

CROSS REFERENCES: cc. 578, 677 § 1 

COMMENTARY ------

Davide Cito 

Since the initiative of the faithful in the area of education is to take 
place through the harmonious interaction of each person's charisms, the 
CIC devoted "ex professo" a canon to educational activity carried out by 
religious. 

The legislator's urgent invitation to religious institutes "which have 
education as their proper mission" not only rests on their very important 
role in this area that they have been fulfilling for centuries, but is also a re
quirement of faithfulness to the charisms of these institutes ( cf. cc. 578, 
677 § 1). The exercise of these charisms contributes greatly to the building 
up of the Church, even when particular historical circumstances would 
seem to suggest abandonment. 1 It seems that the canon refers to religious 
institutes only, and not to other institutes of consecrated life or societies 
of apostolic life. It seems this is what can be deduced both from the term 
used which delineates a particular type of institute of consecrated life, 
and the legislator's intent. In fact, the Schema, 1982 substituted the phrase 
"institutorum vitae consecratae" which appeared in the Schema 1980 
( c. 760 § 1, of this schema is the counterpart of the current c. 806 § 1) with 

1. SCCE, Instr. L'ecole catholique , March 19, 1977, nos. 74-76; SCCE Document La 
dimensione religiosa dell'educazione nella scuola cattolica, April 7, 1988, no. 36; MR 40. 
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the phrase "institutorum religiosorum" which was retained in the final text 
of the CIC 

It is not possible to find the reason for the legislator's decision in the 
current available documentation on the work of revision. On the other 
hand, it does not seem to have much relevance, since the educational mis
sion of the other institutes of consecrated life and societies of apostolic 
life is fully contained in both the active recommendation which c. 796 di
rects to all the faithful and in the norms provided for Catholic schools. 

The assessment of the circumstances and opportunities to dedicate 
their work to Catholic education is left to the interested religious insti
tutes. The canon does not specify specific ways of carrying out this duty, 
other than the indication that it can also (etiam) be done through their 
own schools. 

This gives rise to a wide range of possibilities, including agreements 
with public or private entities to take charge of teaching, in whole or in 
part, at a school or providing certain formation support. Also, the dioce
san bishop may entrust certain educational work to religious institutes ac
cording to c. 681. Finally, the religious institutes themselves may establish 
and direct their own schools. 

In this last case, the consent of the diocesan bishop is required. This 
rule is understandable, since the apostolate of the religious institutes is al
ways exercised "nomine et mandato Ecclesiae" ( c. 675 § 3), and this is 
a public ac t of the Church ,  whose moderator is the diocesan bishop 
(cf. MR 9). 

This requirement, then which was not in the superseded legislation, 
should not be understood as a limitation on the religious to pursue their 
own mission as if there were a c onflict of rights, but is rather encom
passed in the service bishops provide to the ecclesial "communio." This 
service consists of promoting and encouraging the exercise of authentic 
charisms within an organic apostolic action of the Church. 

In this sense, the norm goes back to a provision in Christus Domi
nus 35, 4: "All Religious are subject to the authority of the local ordinary 
in the following matters: public worship, without prejudice, however, to 
the diversity of rites; the care of souls; preaching to the people; the reli
gious and moral education of the faithful, especially of children, catechet
ical instruction and liturgical formation, and decorum of the clerical state, 
as well as the various activities relating to the exerc ise of their sacred 
apostolate." 

For the reasons given above, and similarly to c. 806 § 1 concerning 
the bishops' right to watch over and inspect Catholic schools, it does not 
seem that the diocesan bishop's consent is necessary only for founding his 
own school, but extends also to instances in which schools founded by an
other entity become schools "belonging" to a religious institute. In order 
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for a school to be considered, for canonical purposes, as belonging to a re
ligious institute, the person who is responsible for its direction and admin
istration must be determined: responsibility must be incumbent upon the 
institute itself, regardless of who owns the property. 

The juridical relationships between a school run by a religious insti
tute and the diocesan authority are described in Christus Dominus 35, 4 
and subsequently specified by Ecclesiae Sanctae 39 § 1 as follows: "Catho
lic schools conducted by religious are also subject to local Ordinaries as 
regards their general policy and supervision without prejudice, however, 
to the right of the religious to manage them." The harmonious connection 
between two principles is thus made explicit: a) the bishops' right-duty to 
determine the general rules under which the apostolate is undertaken in 
the Church's name and to watch over its actual implementation and, b) the 
right of religious to live their own charism and their own spirituality in the 
exercise of an educational mission , a right that implies a level of auton
omy necessary to direct and administer school activities. 
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§ 1 .  Si praesto non sint scholae in quibus educatio trada
tur christiano spiritu imbuta, Episcopi dioecesani 
est curare ut condantur. 

§ 2.  Ubi id expediat, Episcopus dioecesanus provideat ut 
scholae quoque condantur professionales et techni
cae necnon aliae quae specialibus necessitatibus re
quirantur. 

§ 1. If there are no schools in which an education is provided that is im
bued with a Christian spirit, the diocesan Bishop has the responsibil
ity of ensuring that such schools are established. 

§ 2. Where it is suitable, the diocesan Bishop is to provide for the estab
lishment of professional and technical schools, and of other schools 
catering for special needs. 

SOURCES: § 1: c. 1379 § 1 
§ 2: GE 9; DPMB 66 

CROSS REFERENCES: 

COMMENTARY ------

Davide Cito 

1. The first paragraph of the canon, whose immediate source is 
c. 1379 § 1 of the CJC/1917 , constitutes a case where the Church's function 
is supplementary. In fact, the bishop's responsibility for the ministry of the 
word of God in a strict sense is direct and primary (c. 756 § 2), and should 
have sufficient means so that all the faithful may abundantly receive the 
spiritual goods of the Church (LG 37; c. 213). But the canon assumes that 
this activity ( establishing and administering schools) is primarily incum
bent upon the faithful. The hierarchy takes a direct initiative when the 
faithful act insufficiently or do not act at all. 

Consequently, the function of pastors with respect to the educational 
activities of the faithful is subject to the principle of subsidiarity. In fact, 
pastors should encourage and assist the faithful's initiatives in this area, 
through timely formation, taking into account each person's charisms and 
personal situation, to enable them to found schools responsive to the 
evangelical spirit. If this is not enough, it may be due to several factors, 
not necessarily poor diligence on the part of pastors or the faithful. It is 
often due to objective circumstances that make such initiatives extraordi-
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narily burdensome. It falls upon the diocesan bishops to serve in a supple
mentary role to ensure that these schools are founded. 

The canon states that the supplementary function by the pastors in 
the area of education is where there is a lack of schools informed by the 
Christian spirit: "Si praesto non sint scholae in quibus educatio tradatur 
spiritu christiano imbuta." 

Two points should be made in this regard: a) a lack should not be un
derstood in a restrictive sense, as if an absolute lack of schools of this 
type were necessary, but rather it should be prudently evaluated by the 
bishop, taking into account the actual needs of the portion of the people 
of God entrusted to his pastoral care as seen in the light of the primary 
right of every faithful to receive a Catholic education and of a missionary 
outreach of the Church; b) the concept of "a school imbued with the Chris
tian spirit" refers to the substance of the environment and the school's ed
ucational orientation, regardless of its canonical or civil juridical status. 

If these assumptions are accepted, the bishop should "ensure they 
are established." This does not mean just founding schools dependent on 
Church authority, which can be deduced from the phrase "curare ut con
dantur," but rather any action that results in the effective existence of 
schools with a Catholic curriculum. 

2. Similar comments may also be made about § 2. The insertion of 
this paragraph (which comes from GE 9, and was not in the earlier Code) 
should be understood in terms of the great current development of techni
cal and professional schools and a growing awareness of having adequate 
education and formation of various social sectors that in general do not 
receive proper attention, which is due to the insufficiency of infrastruc
ture and specialized personnel, among other reasons. 

In this second area, Gravissimum educationis 9 ,  by way of an ex
ample, mentions "institutes for adult education and for the promotion of 
social work, and institutions for those who require spec ial care on ac
count of some natural disability." 
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§ 1.  Schola catholica ea intellegitur quam auctoritas 
ecclesiastica competens aut persona iuridica eccle
siastica publica moderatur, aut auctoritas ecclesias
tica documento scripto uti talem agnoscit. 

§ 2.  Institutio et educatio in schola catholica principiis 
doctrinae catholicae nitatur oportet; magistri recta 
doctrina et vitae probitate praestent. 

§ 3. Nulla schola, etsi reapse catholica, nomen scholae 
catholicae gerat, nisi de consensu competentis auc
toritatis ecclesiasticae. 

§ 1. A Catholic school is understood to be one which is under the control 
of the competent ecclesiastical authority or of a public ecclesiastical 
juridical person, or one which in a written document is acknowl
edged as Catholic by the ecclesiastical authority. 

§ 2. Instruction and education in a Catholic school must be based on the 
principles of Catholic doctrine, and the teachers must be outstanding 
in true doctrine and uprightness of life. 

§ 3. No school, even if it is in fact Catholic, may bear the title 'Catholic 
school' except by the consent of the competent ecclesiastical author
ity. 

SOURCES: § 1: SCCE Instr. La Scuola Cattolica, 19 mar. 1977, 33-37, 71 
§ 2 :  Prus pp. XI, Enc. Divini illius Magistri, 31 dee. 1929, 
77-79 (AAS 22 [1930] 49-86); Prns pp. XII, Alloc. 14 sep. 
1958 (AAS 50 [1958] 696-700); GE 8, 9; AA 30; SCCE Instr. 
La Scuola Cattolica, 19 mar. 1977, 33-37, 43, 49, 71, 73, 78 
§ 3: AA 24 

CROSS REFERENCES: cc. 216, 808 

COMMENTARY ------

Davide Cito 

The canon establishes the formal and substantial elements that ca
nonically define the concept of a Catholic school. 

1. There was a long debate during the revision work in which two 
trends were at odds: one identified Catholic schools by the criteria of 
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contents; the other, by linking them to the ecclesiastical authority.1 This 
debate did not end in any results during the first phase of the work on the 
reform of the Code. In fact, the canon does not appear in the 1977 Schema: 
it was added beginning with the 1980 Schema. The current wording, which 
is almost identical to the 1980 text (except for adding the word "compe
tens" in the first part of § 1 to qualify the ecclesiastical authority), was fi
nally agreed on. 

The choice made by the legislator has two aspects: on one hand, it 
was decided to delimit (§ 1) a technical definition of "Catholic school" by 
defining the positive intervention of the ecclesiastic al authority as its 
characteristic element, without which no school entity can be juridically 
qualified as Catholic ; on the other hand, essential aspects are described 
(§ 2) that define its substantial reality and which constitute the indispens
able presumption for recognizing a school as Catholic. 

2. Paragraph 1 distinguishes two types of "Catholic" schools for ca
nonical purposes: those that "ipso facto" acquire such juridical status by 
virtue of a link institutionally connec ting the administering entity with the 
ecclesiastical authority; and those that receive the qualification (which is 
not the same as "name," whic h is treated in § 3 ,  as well as in cc. 216 
and 808) as a "Catholic school" under a written act issued by the ecclesias
tical authority. 

The first group includes teaching centers "which are under the con
trol of the competent ecclesiastical authority or of a public ecclesiastical 
juridical person"; the second group, on the other hand, may include 
schools founded or administered by private assoc iations of the faithful or 
by public or private civil entities or by groups of the faithful without ca
nonical juridic personality, provided they have requested and obtained ju
ridical recognition as a "Catholic school." 

Since the Catholic school constitutes a particular form of the official 
and public presence of the Church in the educational field (GE 6), it fol
lows that recognition of one of the schools mentioned in the second cate
gory as "Catholic" is dependent not only on its internal character-which 
must meet the requirements given in § 2-but also that the ecclesiastical 
authority have the effec tive possibility of intervening directly in the 
school entity when needed to ensure its Catholic identity (but only in such 
a case and for such purpose). In any case, under c. 806 § 1, it is incumbent 
upon the diocesan bishop to establish requirements for a school to be rec
ognized as "Catholic ," although this does not preclude ( on the contrary, it 
would seem to be desirable) that requirements be the same for schools lo
cated in the territory of a given bishops' conference. 

1. Cf. R. CASTILLO LARA, "Le Livre III du CIC de 1983. Histoire et principes," in L'Annee 
canonique 31  (1988), pp. 23-25. 

223 



c. 803 Bk III. The Teaching Office of the Church CITO 

On the other hand, recognition as such is an administrative act that 
falls under the competence of the local ordinary. 

3. The juridical status of a Catholic school must be matched by a sub
stantial reality of a Christian educational community. This is what is estab
lished in  § 2 ,  which sets forth the essential requirements for the 
fundamental educational orientation-in the two dimensions of instruc
tion and formation ("institutio et educatio")-and for the personal quali
ties of the teachers, who should be outstanding in right doctrine and 
uprightness of life. 

With respect to the first requirement (which has to do with ins
truction and formation), notable progress should be pointed out with re
spect to c. 1373 CIC/1917, which was limited to prescribing, in both 
paragraphs, the existence of religious instruction in elementary and mid
dle schools. This progress is due to the Council's reflections; "the declara
tion Gravissimum educationis signifies-in effect-a decisive turn in the 
history of Catholic schools: a transition from school/institution to school/ 
community."2 

In no. 8 of this declaration we find a description of the character of 
the Catholic school in the following terms: "Catholic schools are no less 
zealous than other schools in the promotion of culture and in the human 
formation of young people. It is, however, the special function of the Cath
olic school to develop in the school community an atmosphere animated 
by a spirit of liberty and charity of the Gospel. It helps young people, while 
developing their own personality, to grow at the same time in that new life 
which has been given them in baptism. Finally it so orients the whole of 
human culture to the message of salvation that the knowledge which pu
pils acquire of the world, of life and of humanity is illuminated by faith." It 
is thus a matter not only of a school that imparts the teaching of the Cath
olic religion (see commentary on c. 798), but of an entire project into 
which, in the light of the Gospel, are infused the cultural knowledge and 
the life of the various components in the educational community (teach
ers, non-teaching personnel, parents and students). 

4. From this comes the importance of the qualities to be attributed to 
teachers, who are the cornerstone of educational institutions: "Splendid, 
therefore, and of the highest importance is the vocation of those who help 
parents in carrying out their duties and act in the name of the community 
by undertaking a teaching career. This vocation requires special qualities 
of mind and heart, most careful preparation and a constant readiness to 
accept new ideas and to adapt the old" (GE 5). 

In addition to professional competence-which should be at the very 
least comparable to the competence of other schools' teachers (cf. c. 806 

2. Cf. SCCE, Document La dimensione religiosa dell'educazione nella scuola cattolica, 
April 7, 1988, no. 31. 
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§ 2)-§ 2 establishes the moral requirements necessary for a teacher in a 
Catholic school. Comparing this paragraph with c. 804 § 2-on religion 
teachers, who should be outstanding "in true doctrine, in the witness of 
their Christian life, and in their teaching ability"- similarities and differ
ences may be established between religion teachers and teachers of so
called secular subjects. 

First, although it is highly desirable that all teachers in a Catholic 
school be Catholic ,  the possibility of accepting non-Catholic teachers in 
subjects other than religion is not totally precluded. This is deduced from 
the different terminology the two canons use in ref erring to moral quali
ties: "uprightness of life" in the first case and "witness of their Christian 
life" in the second case. We find a confirmation in the Apostolic Constitu
tion Ex corde Ecclesiae on Catholic universities,3 which allows the pres
ence of non-Catholic professors in a Catholic university, provided they are 
"inspired by principles proper to an authentically human life." However, 
the educational dimension has a greater weight in schools than the merely 
cultural dimension. It is therefore proper for schools to make a more re
strictive assessment of teachers' qualities than it is for universities, de
pending also on the type of school ( elementary, middle or high schools) 
and the subject being taught. 

Uprightness of life means that personal, family and soc ial behavior is 
not in contrast with the precepts of natural law as interpreted by the Cath
olic Church. 

The requirement of "right doctrine" (which is required of all profes
sors, regardless of the subject they teach), means, for non-Catholics, ad
herenc e to the principles of true natural morality and respect for the 
Church's doctrine and morals in their teaching ( cf. Ap. Const. Ex corde 
Ecclesiae, 4 § 3). The proportion of Catholic to non-Catholic professors 
should not threaten the Catholic identity of the school (cf. ibidem, 4 § 4), 
but promote evangelization. 

In the case of Catholic professors, the requirements of "uprightness 
of life" and "right doctrine" should be measured not only by the precepts 
of natural law, but also Catholic doctrine and morality. This greater re
quirement should not be surprising, since it is a consequence of juridical 
obligations arising from their full incorporation into the Church. 

5. Paragraph 3 of the canon addresses two closely related, but not 
equivalent, issues: "naming" a school Catholic and the distinction between 
de facto (reapse) and juridically Catholic schools. The fact that a school is 
named a "Catholic school" is not a criterion that is useful for distinguish
ing between y"uridically Catholic schools and reapse Catholic schools. 

3. JOHN PAUL II, Ap. Const. Ex corde Ecclesiae, August 15, 1990, in AAS 82 (1990), 
pp. 1475-1509. 
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These are two separate questions having to do with different aspects of 
the juridical reality of a school. 

A name is an external cloak under which an educational entity sug
gesting a Catholic curriculum operates. Given its social relevance and ca
pacity to imply that the substantial reality is consistent with this adjective, 
requiring intervention by an ecclesiastical authority authorizing its naming 
as a "Catholic school" is more than reasonable. 

Evidently, there is no problem for schools that are considered to be 
Catholic under § 1. On the other hand, for school undertakings that are not 
juridically Catholic ( even though they may in fact result in schools imbued 
with an evangelical spirit), a case-by-case study and opportune cautions 
will be required: there must be suffic ient guarantees to maintain their 
Catholic identity. 

However, naming a school a "Catholic school" (with the consent of 
the competent ecclesiastical authority, which is the local ordinary), is not 
equivalent to granting it the juridical "status" of a Catholic school pursuant 
to § 1. If this were not the case, it would be difficult to reconcile the differ
ence in procedures between § 1 and § 3 ,  which require, respectively, ac
knowledgment "in a written doc ument" and "consent" with no further 
specifications, at least at the level of the code. Further, a subsequent proof 
that the two realities are not identical is that juridically Catholic schools do 
not necessarily include nor are they required to adopt the word Catholic. 

Finally, as far as the "reapse catholicae" schools are concerned (a 
term also used in c. 808 with respec t to universities), they are one of the 
categories of "schools which will provide for their Catholic education" 
mentioned in c. 798. They may be promoted by public or private entities, 
and their characteristic is that they have a Christian educational orienta
tion as the stated purpose of their administrative entity. 

From the canonical point of view, their existence is related to Apos
tolicam actuositatem 24: "Yet, the lay apostolate allows of different kinds 
of relations with the hierarchy, depending on the various forms and pur
poses of this apostolate. 

In the Church are to be found, in fac t, very many apostolic enter
prises owing their origin to the free choice of the laity and run at their own 
discretion. Such enterprises enable the Church, in certain circumstances, 
to fulfil its mission more effec tively; not seldom, therefore, are they 
praised and commended by the hierarchy." 

Since educational activity is above all a human activity involving the 
faithful as both parents and citizens (see commentary on c. 796), it is not 
strange that the possibility of undertakings that are essentially civil in na
ture and not linked as such to ecclesiastical authority, but suggests an au
thentic Christian educational curriculum by the force of a commitment by 
the faithful promoting these undertakings, the Catholic identity of a 
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school is entrusted. This Catholic identity ultimately depends on meeting 
the requirements given in § 2. 

These institutions, which are the fruit of the personal dedic ation of 
the faithful involved, are not of the juridical type of "Catholic schools." 
Consequently, the canonical norms on Catholic schools do not directly 
apply to them, since they are governed exc lusively by c ivil norms on 
schools. However, this does not mean that they are exempt from the con
trol of ecclesiastical authority. This would indicate an insufficient under
standing of the pastors' power/service. It simply illustrates the dual way in 
which the apostolate of the Church may be exercised in the field of educa
tion: either through a more or less strong link directly uniting the school 
entity with the hierarchy (cf. AA 24, 4 - 5) or through an indirect link, i.e., a 
link under which those receiving the pastors' services are the faithful, 
upon whom it is then incumbent to make these services operative in the 
school they are administering. Consequently, the norms on Catholic 
schools, insofar as they determine the character and the peculiar charac
teristics that determine their Catholic identity turn out to be an inspiring 
principle for the "reapse" Catholic schools, and it is incumbent upon the 
faithful involved to strive to put them into practice. In conclusion, in no 
way is the bond of communion between the faithful and their own pastors 
weakened in this case (c. 212 § 1). 

The pastors, although it may be impossible for them to participate di
rectly in these schools (since for all purposes they are civil entities), al
ways have the right to voice their opinion as to whether they are in 
conformance with gospel doctrine-not to mention the direct action they 
may take with the faithful who administer the institution-in the event of 
a circumstance harmful to its Catholic identity. 
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§ 1.  Ecclesiae auctoritati subicitur institutio et educatio 
religiosa catholica quae in quibuslibet scholis imper
titur aut variis communicationis socialis instrumen
tis procuratur; Episcoporum conferentiae est de hoc 
actionis campo normas generales edicere, atque 
Episcopi dioecesani est eundem ordinare et in eum 
invigilare. 

§ 2.  Loci Ordinarius sollicitus sit, ut qui ad religionis 
institutionem in scholis, etiam non catholicis, depu
tentur magistri recta doctrina, vitae christianae tes
timonio atque arte paedagogica sint praestantes. 

§ 1. The formation and education in the Catholic religion provided in any 
school, and through various means of social communication, is sub
ject to the authority of the Church. It is for the Episcopal Conference 
to issue general norms concerning this field of activity and for the di
ocesan Bishop to regulate and watch over it. 

§ 2. The local Ordinary is to be careful that those who are appointed as 
teachers of religion in schools, even non-Catholic ones, are outstand
ing in true doctrine, in the witness of their Christian life, and in their 
teaching ability. 

SOURCES: § 1: c. 1381 § §  1 et 2; SCCouncil Normae, 28 aug. 1924; SC
Council Litt. circ., 21 iun. 1930 (AAS 22 [1930] 395-400); PIUS 
pp. XII, Enc. Humani generis, 12 aug. 1950 (AAS 42 [1950] 
561-578, 577); SCCE Instr. La Scuola Cattolica, 19 mar. 
1977, 73 
§ 2: SCCouncil Litt. circ., 28 ian. 1924; SCCouncil Resp., 26 
iul. 1948; SCR Resp. ,  26 ian. 1959; AA 30; SCCE Instr. La 
Scuola Cattolica, 19 mar. 1977, 43, 78 

CROSS REFERENCES: cc. 794, 823 

COMMENTARY ------

Davide Cito 

1. The principle of the exclusive competence of the Church with re
spect to formation and instruction in schools and the various means of so
cial communication is reaffirmed. 

This principle is directly related to the mission that has been divinely 
entrusted to the Church: that "of announcing the way of salvation to all 
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people, of communicating the life of Christ to those who believe, and, in 
its unfailing solicitude, of assisting all people to be able to come to the 
fullness of this life" (GE 3; cf. c. 794 § 1). Since this is an instance of "ra
tione materiae" c ompetence, it is not limited only to schools related in 
some way to the Church, but extends to any educational institution or 
public broadcasting medium that claims to impart Catholic formation and 
instruction. 

2. From the point of view of relations between the Church and the 
political community, the affirmation of this principle tends to have c ivil 
laws recognized as inherently incompetent in religious matters so as to 
guarantee the Church the free exercise of the spiritual mission that has 
been entrusted to it by Christ. 

In its intraecclesial dimension, this principle is an expression of the 
divine c onstitution of the people of God: on one hand, it confirms that 
there can be no transmission of the word of God other than in Ecclesia, 
and on the other hand, it affirms the pastors' function in the service of the 
faithful spreading of this Word. 

3. Certainly, it is not easy to define exactly what the activities encom
passed in the phrase "institutio et educatio religiosa catholica" are. It 
should be taken into account that not just certain specific activities are as
cribed to these words, especially "educ atio" which in synthesis not only 
means action intended to mature in disciples a life that is in conformity 
with the Christian vocation, but also that all the subjective and objective 
components of the educational process, bar none, are harmoniously in
cluded by these words. 

It becomes nec essary to distinguish between two cases: when suc h 
activities take place in a school that institutionally has no Christian orien
tation; and when said "institutio et educatio" are imparted in a school 
that-with the diverse necessary juridical nuanc es (see especially the 
commentary on c. 803)-proposes educational purposes based on the gos
pel message. 

In the first case, the teaching of the Catholic religion and religious 
assistance, if provided for, fall under this canon. On the other hand, in ad
dition to these which always have an importance of the first magnitude, all 
school activities also may be considered as inc luded to the extent that 
they concern the faith or morality. That is to say, not only didactic auton
omy and legitimate pluralism with respect to temporal options should be 
safeguarded, but also the exercise of authentic charisms and the possibil
ity of adopting a specific spirituality in educational activity (c. 214). Thus, 
the scope of what is considered "education in the Catholic religion" is 
more extensive in schools of the latter type; this is due precisely to the 
Christian inspiration of these schools, by virtue of which this scope is not 
limited to the two activities specifically dedicated to this purpose, but 
tends to suffuse all school activity. 
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4. In general terms-general because there is a broad margin so that 
particular legislation can specify concrete norms, depending on ecclesial 
circumstances and the type of relationship with the civil system-the fact 
that Catholic religious "institutio et educatio" are subject to ecclesiastical 
authority entails at least this consequence: that the religion teachers, 
those in charge of religious assistance, programs and didactic material for 
teaching the Catholic religion are subject to determination of suitability by 
the competent authority, which may legitimately deny said determination 
when they are in conflict with Catholic doctrine or morality. Similarly, this 
procedure also applies to religious programs disseminated through any 
means of social communication. 

In the case of schools asserting the teaching of Catholic education, 
the possibility of intervention of an ecclesiastical authority is greater, 
since it applies to everything that could cause harm to the authentic Chris
tian character of the school, 1 and it will be exercised either directly or 
through the faithful directing the school, depending on the school's juridi
cal status. 

5. As far as the competent ecclesiastical authority is concerned, in 
addition to the CCE ( cf. PB 1 15), the canon attributes competence in this 
area to the bishops' conference, the diocesan bishop and the local ordi
nary. When necessary, the competence of the diocesan bishop and local 
ordinary should be coordinated with the competence of any personal ec
clesiastical authority. This would be necessary, for example, in the case of 
military schools, where not only those attending these schools ( cf. SMC, 
X,3°), but also the location itself, are under the military ordinary's jurisdic
tion. If it is reserved for the military, it is mainly and primarily under the 
military ordinary's jurisdiction, and secondarily under the diocesan 
bishop's jurisdiction ( cf. SMC, V). 

It is for the bishops' conference "to issue general norms concerning 
this field of activity" in order to coordinate the bishops' pastoral function 
in a timely manner in an area that requires-by virtue of its social impor
tance and the need to reach agreements with the civil community-"stan
dard norms" on a national level. 

It is incumbent upon the diocesan bishop to set the specific norms in 
this matter, on the basis of guidelines laid down by the bishops' confer
ence, and these norms shall be valid for all kinds of schools in his terri
tory. The diocesan bishop shall also be responsible for seeing that norms 
are followed and thus has the corresponding right/duty of oversight. 

6. Except as provided under c. 806 § 2,  the local ordinary is given 
competence with respect to religion teachers, to whom § 2 of this canon 
and c. 805 are dedicated. 

1. Cf. SCCE, Instr. L'ecole catholique, March 19, 1977, nos. 74-76; SCCE, Document La 
dimensione religiosa dell'educazione nella scuola cattolica, April 7, 1988, no. 73. 
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Paragraph 2 sets forth the grave duty of ensuring that "those who are 
appointed as teachers of religion in schools, even non-Catholic ones, are 
outstanding in right doctrine, in the witness of their Christian life, and in 
their teaching ability." These requirements arise from the very character of 
the subject being taught, since even though it is not the same as catecheti
cal activity, neither is it limited to the mere communication of cultural bag
gage. The Christian faith-even when considered as a cultural fact-if it is 
to be transmitted faithfully, necessarily entails, together with a theoretical 
content, an experience of life that is inextricably intertwined with it: "in the 
Christian faith, knowledge and life, truth and existence, are intrinsically 
joined."2 Thus, "there is an indivisible nexus and at the same time a clear 
distinction between catechesis and the teaching of religion .. .  The distinc
tion is based on the fact that catechesis, unlike teaching religion in school, 
presupposes above all the vital acceptance of the Gospel message as a 
saving reality ... and tends to promote spiritual, liturgical, sacramental, ap
ostolic maturation . . .  On the other hand, schools, given the same elements 
of the Christian message, tend to teach what in fact constitutes the identity 
of Christianity and what Christians consistently strive to do in their own 
lives .. .  Said teaching also tries to stress the rational aspect that contradis
tinguishes and motivates the Christian option of a believer and even more 
so, the religious experience of people as such."3 

The generic wording of § 2 ( on the local ordinary's oversight of the 
qualities required of religion teachers) is clear with respect to its funda
mental orientation; but, in the absence of further normative specifica
tions, a problem may arise upon attempting to delineate precisely the 
juridico-canonical status of a teacher and the content of the rights and du
ties of the juridical relationship that exists between a teacher and the ec
clesiastical authority. Nor does the next canon ( c. 805) completely clarify 
the question: in establishing the right of the ecclesiastical authority to in
tervene in appointing and removing teachers by means of a procedure to 
affirm or deny suitability (both upon assuming a teaching position and 
when a relationship already exists). It does not give any further indica
tions on the juridico-canonical qualification which is implied by the "sta
tus" of a teacher of the Catholic religion. 

In other words, is a religion teacher like any other teacher, with the 
nuance that the peculiarities proper to the discipline they are teaching 
bind them in a particular way to approval by the ecclesiastical authority, 
or does he hold an authentic ecclesiastical office4 or a generic ecclesial 

2. CDF, Instr. Donum veritatis, May 24, 1990, no. 1, in AAS 82 (1990), p. 1550. 
3. SCCE, Document La dimensione religiosa dell'educazione nella scuola cattolica, 

April 7, 1988, nos. 68-69. 
4. G. DALLA TORRE, La questione scolastica nei rapporti fra Stato e Chiesa, 2nd ed. 

(Bologna 1989), p. 46. 
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"munus, "5 which would confer upon him-at least in the first case-a role 
as an authorized representative performing a public ecclesial function, 
since the concept of "munus" has imprecise limits? 

The question is proper, since different juridical consequences arise, 
depending on the position taken on this question. Limiting ourselves for 
the moment to the beginning of the relationship, if the first hypothesis is 
argued, it follows that the faithful who meet the requirements for scien
tific competence, right doctrine and a moral life would have a true right to 
receive a certificate of suitability and to be able to dedicate themselves to 
teaching religion in the same way as teachers of any other subjects that 
have the necessary qualifications. The ecclesiastical authority would exer
cise a mere control function of doctrine and morals to determine whether 
the required requirements are met or not. On the other hand, at least in the 
case of an ecc lesiastical office, this would be a situation of fact similar to 
an administrative law relationship, in which a teacher would be acting in 
the capacity of a "public official" of the institutional Church. From this it 
would follow that the ecclesiastical authority would have greater discre
tion, which would not be limited to a simple verification of doctrinal and 
moral suitability, but which would assess the advisability, using opportune 
criteria, of entrusting the office to the applicant, and one could not speak 
of a full right to obtain the office. 

The question, which is substantially analogous to the question that 
obtains in the case of professors of theological c ourses at Catholic or ec
clesiastical universities and which has provoked a lively debate about the 
"mandate" or "canonical mission" that is required of them (see commen
tary on c. 812), cannot be definitively resolved with the elements available 
to us today. In fac t, there are indications that invite us to lean to either 
side. Thus, on one hand, we find recent statements that include "the teach
ing of religion in public schools under the principle of cultural and forma
tive dignity equal to that of other disciplines"6 and claim teachers' rights 
"by virtue of professionalism shared with the other teachers"7; and on the 
other hand, we find the provision set forth in § 2 ,  which-in allowing as
sessment of the teacher's "pedagogical aptitude"-turns out to be quite 
similar to c. 17 40, which provides for the removal of a priest when his min
istry "has become ... harmful or at least ineffective," even though this oc
curs without any fault on his part. 

Limiting ourselves to the canonical scope (i.e., leaving aside the ju
ridical "status" in c ivil law accorded teachers of the Catholic religion), it 

5. G. FELICIANI, "L'insegnamento della religione cattolica nelle scuole pubbliche. Profili 
canonistici," in Aggiornamenti sociali 40 (1989), pp. 361-362. 

6. Cf. JOHN PAUL II, "Discorso ai partecipanti al Simposio del Consiglio delle Conferenze 
episcopali d'Europa sull'insegnamento della religione cattolica nella scuola pubblica," in 
L'Osservatore Romano, April 15-16, 1991, p. 5 (English edition: April 22, 1991, pp. 1-2). 

7. Ibid. 
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seems to me that in order to arrive at a satisfactory solution, it is neces
sary to take into account that elements intrinsic to the activity itself as 
well as variable elements (which are due to the life of the Church in the 
various circumstanc es that might modify the situation) enter into the ju
ridical status. 

The teaching of the Catholic religion per se, unlike preaching the 
word of God or catechesis, should be included in public activities con
nected with the exercise by the hierarchy of the "munus docendi Eccle
siae." This is so because the instruction is an integral part of the school 
and for that reason pursues the same type of goals as the school. Its intrin
sic character is the same wherever it is exerc ised, whether the educa
tional institution is Catholic or non-Catholic. None of this prevents it from 
gravitating, due to contingent factors (e.g., the fact that it is imparted in an 
educational c enter linked to the ecc lesiastical authority or by virtue of 
"bonum publicum Ecclesiae") toward the sphere of the Church's public 
apostolic action, with the pertinent juridical consequenc es, which, how
ever, do not change its substantial reality, i.e., do not transform it into 
something else. 

Certainly, its intimate link with the Gospel message (which is doc
trine and life) distinguishes it from a mere cultural transmission that could 
be done by anyone with suffic ient knowledge and demands that the 
teacher be an active member of the people of God and participate in their 
apostolic endeavor. In this sense, it is a way of partic ipating in the "mu
nus" the Church has of proclaiming the Gospel to all peoples (the Church 
being understood here as not only the hierarchy, but as the community of 
the faithful), and is thus fully covered under the broad concept of "eccle
sial activity, " which should not be confused with the "institutional activity 
of the Church," which is only a part of the former. 

Perhaps it is possible to fit the concept of the religion teacher within 
this framework, safeguarding both their professional identity (which may 
reach to the highest scientific levels) and their link with ecclesiastical au
thority, since their teaching, in order to be teaching, can never take place 
outside an ecclesial context. 
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Loci Ordinario pro sua dioecesi ius est nominandi aut 
approbandi magistros religionis, itemque si religionis 
morumve ratio id requirat, amovendi aut exigendi ut 
amoveantur. 

In his own diocese, the local Ordinary has the right to appoint or to ap
prove teachers of religion and, if religious or moral considerations require 
it, the right to remove them or to demand that they be removed. 

SOURCES: c. 1381 § 3; SCCouncil Litt. circ., 28 ian. 1924 

CROSS REFERENCES: 

COMMENTARY ------

Davide Cito 

1. This is a consequence of § 1 of the preceding canon. Since the 
teaching of the Catholic religion is subject to the authority of the Church, 
the Church has the right-which can be claimed before any human author
ity, since it is an essential part of the right of religious freedom-to inter
vene in the appointment of religion teachers and demand their removal if 
religious or moral considerations require it. 

One part of doctrine1 maintains that the canon is directly applicable 
only to schools that are dependent on the ecclesiastical authority. Other
wise, it would irremediably conflict with the law of governments that, on 
one hand, does not allow church intervention in public schools and, on the 
other hand, defends the free autonomy of those directing private schools 
from any pressure or coercion by outside entities. 

Although this may be true in the realm of the facts, it should not be 
forgotten (see commentary on c. 804) that the competence-and there
fore the right-which the Church invokes with respect to the teaching of 
Catholic religion is "ratione materiae,"  and not by virtue of the place of 
teaching. This right is therefore fully effective, both for Catholic or Chris
tian schools and non-Catholic schools, public or private. When the 
Church's right to intervene is denied-as regards suitability with respect 
to faith or morals-in the appointment or removal of a teacher of Catholic 

1 .  M. CONDORELLI, "Educazione, cultura e liberta nel nuovo 'Codex Juris Canonici,"' in fl 
Diritto Ecclesiastico 1 (1983), p. 73; J.M. GONZALEZ DEL VALLE, commentary on c. 805, in 
Pamplona Com. 
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religion, "libertas Ecc lesiae" is improperly limited, since the Church has 
the right to safeguard its own identity. 

Thus the validity of the canon with respect  to schools of any kind 
where the Catholic religion is taught should be affirmed. Further, c. 804 
§ 2 would be devoid of content if the right to take effective action with re
spect  to appointing or removing said teachers were not recognized along
side this right to watch over the doctrinal and moral qualities of religion 
teachers. This right is incumbent upon the local ordinary for non-Catholic 
schools, also. 

Another problem, which is not specifically canonical, is that of seek
ing satisfactory mechanisms so that the determination of suitability is ac
cepted by the civil system and can have an influence on the type of labor 
contract made with religion teachers. 

2. Intervention by the local ordinary with respect to teachers of Cath
olic religion is evident in his right to appoint or approve these teachers. 
When are teachers to be appointed and when are they only to be ap
proved? A sector of doctrine2 indicates one or the other, depending on 
whether the school is Catholic (appointment) or non-Catholic (approval); 
others3 maintain that appointments are only to be made when the school 
is dependent on a diocesan juridic person. In all other cases, it is only in
cumbent upon the local ordinary to approve the appointments that are 
proposed to him. On the other hand, one author4 believes that "the distinc
tion made in c. 805 is grounded on the variety of juridical systems that 
exist with respect  to schools because of the various governmental sys
tems, leaving aside the Catholic or non-Catholic character of schools. 
Thus the bishop will proceed to appoint religion teachers directly in all 
cases where the internal statutes of educational institutions or the govern
mental laws regulating schools ... assign appointment to a denominational 
authority. On the other hand, the bishop ... will proceed to give approval 
when other persons are appointed." The latter interpretation seems to be 
the more acceptable. In fact, even within the scope of the canonical juridi
cal system, the various levels of links with the ecclesiastical authority that 
the various types of schools providing a Catholic education have do not in 
themselves entail or preclude, at any level, the requirement that religion 
teachers be appointed by the local ordinary. Such appointment proceeds if 
the educational authority agrees with the diocesan authority, but in other 
cases it will depend on the school's statutes. In any case , it is necessary to 

2. D. COMPOSTA, commentary on cc. 804-805, in P.V. PINTO (Ed.), Commento al codice di 
diritto canonico , (Rome 1985); D. MOGAVERO, "L'insegnamento della religione nelle scuole 
secondo il codice di diritto canonico,"  in L'annuncio cristiano nella socie ta europea  
contemporanea (Vatican City 1987), pp. 143-149. 

3. J.M. GONZN,EZ DEL VALLE, commentary on c. 805, in Pamplona Com; J.A. FUENTES, "La 
funci6n de enseflar," in Manual de Derecho Canonico , 2nd ed . (Pamplona 1992), p. 452 . 

4. G. DALLA ToRRE, La questione scolastica nei rapporti tra Stato e Chiesa, 2nd ed. 
(Bologna 1989), pp. 43-44. 
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harmonize the diocesan bishop's right to regulate the general Catholic 
school system (c. 806 § 1) and religion teachers with school directors' 
right (which is also legitimate) to autonomy in directing their schools, 
which also extends to the approval of teachers of the various disciplines. 

This is not a matter, however, of conflicting rights on the same mat
ter that may be asserted by the individuals involved, since such an under
standing is extraneous to the canonical system; rather, it is a matter of 
reciprocal service to the ecc lesial "communio,"  depending on each per
son's functions and charisms. 

3. Once the issues making it possible to determine whether appoint
ment or approval is in order have been identified, it is necessary to deter
mine the basis for assessing the suitability of teachers of the Catholic 
religion. 

This matter does not lack for difficulties. The first problem arises 
from a comparison with c. 804 § 2. On one hand, religious or moral rea
sons are adduced for legitimately revoking suitability. On the other hand, 
the local ordinary's oversight extends to teachers' pedagogical aptitude, 
from which it follows that the ordinary can intervene in this respect. 

So, should the wording used in the two canons be considered equiva
lent? There are those who reply in the affirmative, believing that a deter
mination of pedagogical aptitude is inc luded in the broad c oncept of 
"religious or moral considerations," since a serious lack of pedagogical ap
titude would harm the "bonum religionis. "5 Although this is undoubtedly 
true, it would nevertheless seem necessary to distinguish two different 
levels of intervention by the ecclesiastical authority. 

By virtue of divine law, it is incumbent upon the ecclesiastical au
thority to judge doctrine or morals, which is a matter over which the 
magisterium of the Church invokes-in authoritative instances of authen
ticity-exclusive competence that also constitutes a duty that cannot be 
waived. On the other hand, it seems that pedagogical aptitude, i.e., the 
ability to convey satisfactorily the knowledge one has in a teacher/student 
relationship, cannot be included within the scope of c ompetence of the 
power of the magisterium. In fact, no mention is made of revealed truth. 
Rather, said aptitude constitutes a quality of the teacher that, precious as 
it is, has little to do with the orthodoxy of the faith and Catholic morals. 
Insofar as it is a human quality, it should be assessed by pedagogical ex
perts. 

Thus, at this first level, which is a level proper to the Church's magis
terium, inseparably joined to the deposit of faith, one may not speak of the 
Church's right to judge the pedagogical qualities of the faithful who are 
dedicated to teaching. Rather, this judgment is up to educational authori-

5. G. FELICIANI, "L'insegnamento della religione cattolica nelle scuole pubbliche. Profili 
canonistici," in Aggiornamenti sociali 40 (1989), p. 365. 
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ties or a person authorized to issue teaching certificates. Intervention by 
the ecclesiastical authority with respect to the pedagogical aptitude of re
ligion teachers is at this second level. Here the Church is not acting as an 
authentic interpreter of revealed truth, but rather as an educational au
thority on a par with any other non-Catholic educational authority or an 
institution that is competent to issue certificates to teach the Catholic reli
gion. Certainly, if teaching the Catholic religion is considered an ecclesias
tical office, the Church would be in a position similar to that of a public 
entity with respect to its own officials, with attendant juridical powers of 
the administrative type. If on the other hand (as would seem to be the 
case, and also to avoid unjustified discrimination between religion teach
ers and teachers of other subjects) it is maintained that a teacher has a ju
ridical "status" that is identical to that of any other teacher (since they 
share the same professionalism, once they have been declared suitable to 
teach the Catholic religion under a certificate attesting to their pedagogi
cal aptitude which is also done for the other disciplines), said teacher will 
be subject to ecclesiastical authority insofar as faith or morals are con
cerned and to school authorities (which might be one and the same au
thority) insofar as the professional content of his or her labor relationship 
is concerned. 

4. On the other hand, the juridical status of an activity that has eccle
sial relevance depends not only on its intrinsic characteristics, but also on 
numerous variable factors that may affect its juridical status (see com
mentary on c. 804). In the case of a teacher of a course in the Catholic reli
gion, his func tion per se does not c onstitute an institutionally public 
activity of the hierarchy. However, certain historical circumstances, eccle
sial as well as those related to the civil community and civil system, may 
confer upon his function a public dimension that should be prudently as
sessed by the legislator. 

This means that the particular legislation in a territory or any agree
ments with governmental authorities may entail a juridic al status for reli
gion teachers that is similar to that held by holders of an ecclesiastical 
office, in which case not only matters of faith and morals, but also other 
aspects of such ecclesial "munus" would fall under Church authority. 

Consequently, the picture we have portrayed of the juridic "status" of 
religion teachers may undergo considerable change so that determination 
not only of the orthodoxy of faith and the integrity of the teacher's Chris
tian life, but also of his or her pedagogical qualities (which latter judgment 
would in itself be outside the ecclesiastical authority's c ompetence exc ept 
in cases where educational institutions are directly dependent on said au
thority) would be reserved for the ecclesiastical authority. 

It is necessary, then, to respect the specific norms in effect in each 
nation on a case-by-case basis. 
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§ 1 .  Episcopo dioecesano competit ius invigilandi et invi
sendi scholas catholicas in suo territorio sitas, eas 
etiam quae ab institutorum religiosorum sodalibus 
conditae sint aut dirigantur; eidem item competit 
praescripta edere quae ad generalem attinent ordi
nationem scholarum catholicarum: quae praescripta 
valent de scholis quoque quae ab iisdem sodalibus 
diriguntur, salva quidem eorundem quoad internum 
earum scholarum moderamen autonomia. 

§ 2.  Curent scholarum catholicarum Moderatores, advigi
lante loci Ordinario, ut institutio quae in iisdem tra
ditur pari saltem gradu ac in aliis scholis regionis, 
ratione scientifica sit praestans. 

§ 1. The diocesan Bishop has the right to watch over and inspect the 
Catholic schools situated in his territory, even those established or di
rected by members of religious institutes. He has also the right to 
issue directives concerning the general regulation of Catholic 
schools; these directives apply also to schools conducted by mem
bers of a religious institute, although they retain their autonomy in 
the internal management of their schools. 

§ 2. Those who are in charge of Catholic schools are to ensure, under the 
supervision of the local Ordinary, that the instruction given in them 
is, in its academic standards, at least as distinguished as that in other 
schools in the region. 

SOURCES: § l: c. 1382; SCSUS Litt. circ., 2 aug. 1939; SCR Resp., 26 ian. 
1959; CD 35: 4; ES I, 39 § §  1 et 2; DPMB 66 
§ 2: SCSUS Normae, 28 iul. 1948,2 ° ; PIUS pp. XII, Alloc. 13 
sep. 1951 

CROSS REFERENCES: c. 397 § 1 

COMMENTARY ------

Davide Cito 

1. The canon establishes the attributions of the diocesan bishop with 
respect to Catholic schools. The scope of application of this norm is lim
ited to the schools indicated in c. 803 § 1. It does not extend to educational 
centers that are not Catholic schools in the technical canonical sense, 
even though they assert they impart a Catholic education. 

The reason for this differentiated discipline should be sought in the 
different grade of involvement of the ecclesiastical hierarchy in the 

238 



CITO Tit. III. Ch. I. Schools c. 806 

apostolic activity of the faithful: Catholic schools are considered to be a 
public, official presence of the Church ( cf. GE 8) and- as apostolic insti
tutions-they receive a "mandate" from the hierarchy. 1 This is not the case 
with the other types of schools, which are manifestations of a personal ini
tiative of the faithful (cf. cc. 211 , 216). The faithful are the only ones re
sponsible and thus do not compromise the name of the Church in their 
activity, even though the Church has an apostolic purpose. 

By virtue of a link between Catholic schools and the hierarchy, the 
diocesan bishop has the right to issue directives concerning the general 
regulation of Catholic schools, as well as to watch over the preservation 
of their Catholic identity, and ( as the last specification of this right of vigi
lance) to inspect the Catholic schools located in his territory. 

The bishop's legislative power with respect to Catholic schools is 
grounded on the very nature of his pastoral office (c. 381 § 1). It cannot be 
renounced or delegated ( c. 135 § 2). However, this does not preclude-in
deed, it is advisable-that the bishop, in exercising this power, should act 
in communion with the other bishops in the bishops' conference so that ap
ostolic activity will be more effective.2 The scope of the diocesan bishop's 
legislative power extends to all the Catholic schools in his territory, regard
less of the managing entity. At the same time, this power should be harmo
nized with the legitimate autonomy enjoyed by the school's promoters in 
matters having to do with its internal administration. 

Although the canon only explicitly mentions the autonomy of 
schools directed by religious institutes, such mention should be consid
ered to extend to any entity directing a Catholic school. The reason is the 
dual duty incumbent upon the diocesan bishop: the duty of issuing general 
legislation on Catholic schools-a duty set forth in this canon-and the 
duty to promote the diverse forms of the apostolate through coordination 
that respects the nature proper to each entity (c. 394 § 1). Also, in apos
tolic activity intimately linked to the hierarchy, as is the case of Catholic 
schools, different charisms exist that should be protected and encour
aged, since they are the fruit of the action of the Holy Spirit. 

The duty of vigilance to insure that the Catholic schools in his terri
tory maintain and promote their own Catholic identity is also linked to the 
bishop's pastoral mission. Otherwise, not only would grave harm be 
caused to the Church, but the right of the faithful who attend these 
schools to obtain a Christian education (c. 217) would also be seriously 
violated. 

The area in which this function is to be understood, in addition to 
the area set forth in § 2 ,  encompasses everything that could reasonably 
cause harm to the Catholic character of the educational institution. This 

1. Cf. SCCE, Instr. L'ecole catholique, March 19, 1977, no. 71; AA 24. 
2. Cf. DPMB, no. 212 b. 
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then includes not only education and religious instruction, but also the 
guiding principles that inspire the school's environment, as well as the 
teachers' doctrinal and moral qualities (see commentary on cc. 803, 804, 
805). In any case, the matter is subject to prudent assessment by the 
bishop. 

A concrete manifestation of the duty of vigilance is the bishop's right 
to inspect Catholic schools. This is an act that can be delegated-since it 
falls within the executive power-and which is to be exercised in accor
dance with pastoral opportunity. 

Canon 1382 of the CJC/1917 regulated the local ordinary's right to in
spect all institutions dedicated to moral and religious education, and 
therefore not only schools, but also other educational and recreational 
centers. The discipline-which remains substantially the same-has now 
been divided among several canons (cc. 397, 683 § 1), and the canon we 
are now commenting on only has to do with schools. 

2. In order to carry out its characteristic function (which is "institu
tionally ensuring a Christian presence in the world of culture and teach
ing"3), it is necessary that the Catholic school be outstanding for its 
scientific quality; otherwise, its ecclesial and social service would be irre
mediably compromised. 

Since this is a matter of a professional activity that requires specific 
competence in the subject (see commentary on c. 796), the primary re
sponsibility for achieving a satisfactory scientific, cultural and pedagogi
cal level is incumbent upon the moderators of the schools themselves, not 
the parents or the ecclesiastical authority. 

The ecclesiastical authority should respect and promote the profes
sional competence of the faithful working in Catholic schools. The local 
ordinary's duty of vigilance with respect to the scientific quality of Catho
lic schools is not the same and is not exercised the same as his duty with 
respect to the teaching of religion. In fact, in the latter case, he acts by vir
tue of a divine mandate and with exclusive competence: education and re
ligious teaching, wherever they are imparted, are in themselves subject to 
the ecclesiastical authority. On the other hand, with respect to the general 
scientific quality of the teaching imparted in a Catholic school, the local 
ordinary exercises a duty of vigilance by virtue of the Church's official in
volvement in such activity, i.e., she is acting as a sort of "higher school au
thority." It follows that this latter duty of vigilance is limited to schools 
that are Catholic only in a juridical sense, and also that the ecclesiastical 
authority will intervene in a subsidiary way in the event of non
fulfillment or negligence on the part of the school's moderators. 

3. Cf. SCCE, Instr. L'ecole catholique, no. 62. 
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CAPUT II 
De catholicis universitatibus aliisque studiorum 

superiorum institutis 

CHAPTER II 

Catholic Universities and Other Institutes of Higher Studies 

807 Ius est Ecclesiae erigendi et moderandi studiorum uni
versitates, quae quidem ad altiorem hominum culturam 
et pleniorem personae humanae promotionem necnon ad 
ipsius Ecclesiae munus docendi implendum conferant. 

The Church has the right to establish and to govern universities, which 
serve to promote the deeper culture and fuller development of the human 
person, and to complement the Church's own teaching office. 

SOURCES: c. 1375; DSD introductio; SCSUS Deel., 17 nov. 1959 (AAS 51 
[1959] 920); GE 8,  10; PAULUS pp. VI, Alloc., 13 maii 1972 
(AAS 64 [1972] 360-370); SCCE Let., 23 apr. 1973; SapChr 
prooemium, II, 1 

CROSS REFERENCES: c. 800 

COMMENTARY ------

Davide Cito 

1. From a strictly juridical point of view, the Church's right to estab
lish and govern universities is a concrete application of the generic right 
established in c. 800 with respect to schools, and the same considerations 
are applicable (see commentary on c. 800). However, its theoretical justifi
cation is more complex, since it more directly involves the delicate prob
lematics of relations between faith and culture. 

In fact, in the case of the schools which have a mainly educational 
function, formation of the person, the parents' natural right to educate 
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their children according to their religious convictions is posited as the 
basis of an effective educational pluralism. On the other had, universities, 
although they do not lack for a pedagogical purpose, are rather "academic 
communities which, in a rigorous and critical fashion, assist in the protec
tion and advancement of human dignity and of a cultural heritage through 
research, teaching and various services offered to the local, national and 
international communities."1 It would seem, then, that the intimate rela
tionship between science and the university demands a freedom in re
search and teaching that can only with difficulty be reconciled with a 
particular religious confession. This would have a negative effect on the 
presumed objectivity and ideological neutrality of authentic scientific 
work.2 

However, the mistake that is hidden behind this vision of science is 
clear. This mistake confuses two orders of reality as if they were on the 
same level: the religious and the scientific. In reality, not only do they not 
conflict with each other, but rather they reciprocally illuminate each other 
for a deeper understanding of reality. 

Thus there is an urgent need for research centers whose privileged 
task is "to unite existentially by intellectual effort the two orders of reality 
that too frequently tend to be placed in opposition as though they were an
tithetical: the search for truth, and the certainty of already knowing the 
fount of truth,"3and that they be "completely dedicated to the research of 
all aspects of truth in their essential connection with the supreme Truth, 
who is God."4 

This does not diminish, but rather reinforces and justifies ontologi
cally the autonomy of earthly realities as taught by the Vatican Council II: 
"If by the autonomy of earthly affairs is meant the gradual discovery, ex
ploitation, and ordering of the laws and values of matter and society, then 
the demand for autonomy is perfectly in order: it is at once the claim of 
modern man and the desire of the creator. By the very nature of creation, 
material being is endowed with its own stability, truth and excellence, its 
own order and laws. This man must respect as he recognizes the methods 
proper to every science and technique. Consequently, methodical research 
in all branches of knowledge, provided it is carried out in a truly scientific 
manner and does not override moral laws, can never conflic t with the 
faith, because the things of the world and the things of faith derive from 
the same God" (GS 36; Ex corde Ecclesiae, 17). 

l. Magna Charta of the european universities, Bologna, September 18, 1988, Principi 
fondamentali, cit. in JOHN PAUL II, Ap. Const. Ex corde Ecclesiae, August 15, 1990, in AAS 82 
(1990), pp. 1475-1509, no. 12. 

2. Cf. N. LUYTEN, "Actualite de l'Universite catholique?," in Seminarium 26 (1974), 
pp. 742-761. 

3. Ap. Const. Ex corde Ecclesiae, cit., no. 1 .  
4. Ibid., no. 4. 
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2. The profound harmony that exists between the natural order and 
the religious order, with their reciprocal autonomy, makes it possible, 
then, to distinguish between the direct action of the Church in proclaim
ing the Gospel and its indirect activity of infusing all human realities with 
the Christian spirit. At the same time, it implies an imperfect separation of 
both dimensions; otherwise, the evangelizing mission would be empty. In 
fact, on one hand, "the Gospel is intended for all peoples of every age and 
land and is not bound exclusively to any particular culture. It is valid for 
pervading all cultures so as to illumine them with the light of divine reve
lation" (SapChr, Proemio, I). On the other hand, "a division between faith 
and culture is more than a small impediment to evangelization, while a 
culture penetrated with the Christian spirit is an instrument that favors 
the spreading of the Good News" (ibid.). 

The Church's action in a culture fully integrates these two orders of 
values. On the one hand, it respects the purpose proper to a university in
stitution, namely, to contribute "to a deeper culture of humankind and a 
fuller development of the human person"; and at the same time, it at
tempts to penetrate it with the light of the Gospel, thus performing its 
evangelizing mission. 

Similar to what happens with schools (see commentary on c. 800), 
and in conformance with c. 808, the Church's action with respect to found
ing and governing universities encompasses a broad range of possibilities, 
with respect to both the founders and the juridical-canonical form that di
verse universities may take. In fact, the diverse modalities of the Church's 
apostolate described in Apostolicam actuositatem 24, are fully valid in the 
matter of universities. 

3. The title of the chapter that begins with this canon expressly men
tions "Catholic universities." This might lead one to erroneously think that 
it only has to do with Catholic universities in the technical sense of the 
term. However, there is no doubt-as can also be deduced from cc. 808 
and 809-that the apostolic action of the people of God in the area of uni
versities is not limited to activities officially linked with the institutional 
Church, but also encompasses initiatives personally undertaken by the 
faithful by virtue of their co-responsibility in the Church's mission. 

Further, the profound connection that exists between the progress 
of culture and the effort to inform the temporal order with a Christian 
spirit emphasizes the particular responsibility of the lay faithful (harmoni
ously coordinated with the pastors' specific directions) in the area of uni
versity institutions: "It is the work of the entire Church to fashion 
individuals able to establish the proper scale of values in the temporal 
order and direct it toward God through Christ. Pastors have the duty to set 
forth clearly the principles concerning the purposes of creation and the 
use to be made of the world, and to provide moral and spiritual helps for 
the renewal of the temporal order in Christ. 
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"Laymen ought to take on themselves as their distinctive task this re
newal of the temporal order. Guided by the light of the Gospel and the 
mind of the Church, prompted by Christian love, they should act in this 
domain in a direct way and in their own spec ific manner" (AA 7). 

This harmonious complementarity of roles between pastors and the 
faithful becomes particularly necessary in an area like culture. In fact, the 
enormous current profusion of studies demands of persons working in the 
field of culture an increasingly greater professional competence sup
ported by spiritual and doctrinal formation that enables them to orient all 
human realities to God (cf. cc. 225, 227, 229). 
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Nulla studiorum universitas, etsi reapse catholica, titu
lum seu nomen universitatis catholicae gerat, nisi de con
sensu competentis auctoritatis ecclesiasticae. 

No university, even if it is in fact catholic, may bear the title 'catholic uni
versity' except by the consent of the competent ecclesiastical authority. 

SOURCES: AA 24 

CROSS REFERENCES: cc. 216, 803 § 3 

COMMENTARY ------

Davide Cito 

1. This canon repeats c. 803 § 3 almost verbatim, using the term 
"Catholic university" this time. There is no norm in the Code that parallels 
§ §  1 and 2 of c. 803, which treat the formal and material elements that ca
nonically define the concept of a Catholic school. This lacuna has recently 
been resolved by the Apostolic Constitution Ex corde Ecclesiae which is a 
further development of Codal legislation (cf. art. 1 § 1). 

2. On the basis of the current norms (cf. also the premises ex
pounded in the commentary on c. 807), we can give a general picture of 
the various forms that may arise from an initiative of the Church-not 
only in the hierarchical sense, but also as a community of the faithful-as 
regards universities. 

This picture is substantially analogous to the one we have already 
seen with respect to schools, although there are differences because of 
the peculiarities of universities. On the other hand, we should not forget 
that the possibility of particular legislation and the diversity of govern
mental legislation may significantly affect the specific juridical system of 
individual universities. 

a) In the first place, the essential concept of "Catholic university" ex
ists insofar as its material elements are concerned, and it is applicable to 
any university that gives its purpose as research and teaching in the light 
of the Gospel, regardless of its juridico-canonical status, which will be 
considered later. This essential concept has a preeminent position with re
spect to any other later determination (cf. cc. 1379 § 2 CJC/1917, 809 CIC). 

The elements involved in this concept are given in the Apostolic Con
stitution Ex corde Ecclesiae, 13: "1) a Christian inspiration not only of in
dividuals but of the university community as such; 2) a continuing 
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reflection in the light of the Catholic faith upon the growing treasury of 
human knowledge, to which it seeks to contribute by its own research; 
3) fidelity to the Christian message as it comes to us through the Church; 
4) an institutional commitment to the service of the people of God and of 
the human family in their pilgrimage to the transcendent goal which gives 
meaning to life." 

The presence of these characteristics confers a Catholic identity 
upon a university and constitutes the indispensable prerequisite for its 
possible recognition as such. 

b) In the second place, a formal technical criterion makes it possible 
to distinguish between "reapse catholicae" universities and universities 
that are Catholic in a juridico-canonical sense. Current legislation has 
modified earlier legislation in this area. Earlier legislation reserved the 
founding of Catholic universities or faculties to the apostolic See ( cf. 
c. 1376 § 1 CJC/1917). Current legislation has adopted a discipline similar 
to that provided for schools. 

Thus, according to Ex corde Ecclesiae, 3 ,  Catholic universities 
founded or approved by the Holy See, a bishops' conference or some other 
assembly of the Catholic hierarchy or a diocesan bishop (§ 1) and those 
founded by a religious institute or some other public legal entity with a di
ocesan bishop's consent (§ 2) are to be considered Catholic "ipso iure." 

c) Other entities, known generically as "ecclesiastical or layper
sons," which confirms the diversity of potential founding entities, may es
tablish a university that will be canonically considered "Catholic" by 
virtue of the consent given by a competent ecclesiastical authority and 
conditions that must be agreed upon by both parties (§ 3). 

These conditions are mentioned in footnote 8 to Ex corde Ecclesiae, 
3:  "A university established or approved by the Holy See, by a bishops' 
conference or another Assembly of Catholic Hierarchy, or by a diocesan 
bishop is to incorporate these general norms and their local and regional 
applications into its governing documents, and conform its existing stat
utes both to the general norms and to their applications, and submit them 
for approval to the competent ecclesiastical Authority." 

3. In any case, it should be pointed out that a Catholic university 
"participates in and contributes to the life and the mission of the universal 
Church, assuming consequently a special bond with the Holy See by 
reason of the service to unity which it is called to render to the whole 
Church" (Ex corde Ecclesiae, 27). This means that any conditions that 
may be set by lower authorities ( a bishops' conference, a diocesan bishop) 
for the recognition of a Catholic university must always conform to those 
set by the apostolic See. 

This link with the Holy See-set forth in the generic provision in 
Pastor Bonus 116 § 3, which reserves to the CCE "matters that are within 
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the competence of the Holy See"-in the absence of later clarifications, may 
be understood as a higher vigilance over all ac tions that are within the 
competence of the diocesan bishop or the bishops' conference, since, ac
cording to Ex corde Ecclesiae, 9, "The application of the Constitution is 
entrusted to the Congregation for Catholic Education, which has the duty 
to promulgate the necessary directives that will serve towards that end." 
To date, these directives have still not been published. 

(For matters related to the title or name "Catholic university, " Cf. 
commentary on c. 803). 

4. Since a Catholic university, in a strict  sense, provides a universal, 
constant public presence of Christian thought (cf. GE 10; Ex corde Eccle
siae, 9) and directly is committed to the name of the Church, it "is linked 
with the Church either by a formal, constitutive and statutory bond or by 
reason of an institutional commitment made by those responsible for it" 
(Ex corde Ecclesiae, 2 § 2). 

In either case, there is a juridical link between a university institu
tion and the ecclesiastical authority. This link, in turn, rests on the link set 
forth inc. 212 § 1 that binds all the faithful with the integrity of the deposit 
of faith and the duty to obey the pastors. 

5. However, the Catholic universities' c onnection with the Church's 
hierarchy does not preclude the autonomy necessary to develop their own 
identity as research and teaching institutions and to carry out their own 
mission ( cf. Ex corde Ecclesiae, 2 § 5). This implies that the ecclesiastical 
authority should respect and uphold statutory legislation and the specific 
competence of members of the academic community. 

As can be seen in Ex corde Ecclesiae, 28 ("Even when they do not 
enter direc tly into the internal governance of the university, bishops 
should be seen not as external agents but as partic ipants in the life of the 
Catholic university"), the proper function of the pastors is complementary 
to that of the academic community, with mutual respect for each other's 
roles. Academic authorities thus enjoy full freedom in managing and di
recting a university institution within the limits of universal and particular 
legislation. At the same time, however, since the actions of Catholic uni
versities represent the Church to a certain extent, the ecclesiastical 
authority may legitimately intervene in both the promotion and the safe
guarding of their Catholic identity (cf. c. 810 § 2; Ex corde Ecclesiae, 5 § 2) 
if the academic authorities have not properly done so. In fact, the aca
demic authorities have the first responsibility to maintain and strengthen 
the institutions' Catholic identity (cf. Ex corde Ecclesiae, 4 § 1). 

Further, the provisions on Catholic identity apply fully in the case of 
universities with a Catholic identity that are not "Catholic universities" by 
virtue of the fact that they are civil entities ( otherwise, they would not be 
"reapse catholicae"); but the persons that are exc lusively responsible for 
putting these provisions into faithful prac tic e are the promoters and 
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directors of university institutions. The ecclesiastical authority may only 
intervene with the directors or issue an opinion in conformance with the 
Gospels if these universities are regulated only by civil legislation and not 
by the canonical order. 

6. The vast range of possible juridical forms of substantially Catholic 
universities illustrates the great flexibility with which the Gospel message 
may suffuse cultural institutions, adapting fully to various historical cir
cumstances or charisms of the faithful working in these institutions. Both 
diverse circumstances and charisms may suggest different solutions, pro
vided the authenticity of the faith and Catholic morals are maintained. 
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Episcoporum conferentiae curent ut habeantur, si fieri 
possit et expediat, studiorum universitates ant saltem fa
cultates, in ipsarum territorio apte distributae, in quibus 
variae disciplinae, servata quidem earum scientifica 
autonomia, investigentur et tradantur doctrinae catholi
cae ratione habita. 

If it is possible and appropriate, Bishops' Conferences are to take care to 
have within their territories suitably located universities or at least facul
ties, in which the various disciplines, while retaining their own scientific 
autonomy, may be researched and taught in the light of Catholic doctrine. 

SOURCES: c. 1379 § 2; GE IO; SapChr 25 § 3, 26 

CROSS REFERENCES: c. 802 

COMMENTARY ------

Davide Cito 

1. This canon stresses the responsibility of the bishops' conferences, 
which is similar to that of diocesan bishops as presented in c. 802, with re
spect to the existence in the Conference's territory of universities or at 
least faculties with a Catholic identity. In CJC/1917 this duty fell to local 
ordinaries ( c. 1379 § 2); however, the spirit of the norm was the same be
cause the Catholic identity of the university was also privileged in respect 
to its legal status in the Pio-Benedictine legislation. 

This assignment of responsibility to the bishops' conferences seems 
to be quite timely, insofar as the very physiognomy of the university is 
concerned (whose importance always transcends the local scope of the 
Church and confers upon it the status of an entity of national and interna
tional scope), as well as because it is in line with the conciliar teaching 
contained in Gravissimum educationis 10: "the sacred Synod earnestly 
recommends the establishment of Catholic universities and faculties stra
tegically distributed throughout the world, but they should be noteworthy 
not so much for their numbers as for their high standards." 

The high standards in secular and sacred science that a university 
should have to be able to achieve its cultural and evangelizing goals re
quires the availability of resources and qualified personnel that normally 
lie beyond the capabilities of a local church and thus require coordination 
on, at least, a national level. 
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2. This is a highly important aspect of the Church's evangelizing mis
sion. That is why the pastors have a grave duty to take care to have univer
sities "in which the various disciplines, may be researched and taught in 
the light of Catholic doctrine." 

Of course to a certain degree the diverse religious, cultural and so
cial conditions of each particular nation will affect the pastors' prudent 
assessment of the possibility and advisability of such centers. However, 
this should not eclipse the overarching importance of this aspect  of the 
Church's mission. 

3. Given the universal dimension of culture, universities, at least po
tentially, have an international character. Thus the direct responsibility of 
the bishops' conferences for Catholic universities in their territory de
mands, rather than precludes, timely collaboration at the international 
level among the various universities. This collaboration was vigorously 
encouraged by the Second Vatican Council ( cf. GE 12) and subsequently 
affirmed by Apostolic Constitution Ex corde Ecclesiae, which recom
mends not only collaboration among Catholic universities (a specific ex
ample is the founding of the Federation of Catholic Universities promoted 
by Pius XII in 1949), but also among all cultural institutions: 

"In order better to confront the complex problems facing modern so
ciety, and in order to strengthen the Catholic identity of the Institutions, 
regional, national and international cooperation is to be promoted in re
search, teaching, and other university activities among all Catholic Univer
sities, including Ecclesiastical Universities and Faculties." 

"Such cooperation is also to be promoted between Catholic universi
ties and other universities, and with other research and educational insti
tutions, both private and governmental" (Ex corde Ecclesiae, 1). 

"Catholic universities will, when possible and in accord with Catho
lic principles and doctrine, cooperate with government programs and the 
programs of other national and international Organizations on behalf of 
justice, development and progress" ( ibid. , 7). Doing so "enables the 
Church to institute an incomparably fertile dialogue with people of every 
culture" (ibid., 6). 

4. The pastors' duty set forth in this canon has a dual nature. First, it 
implies action that provides the faithful with spiritual formation so that 
they are increasingly aware of their "special obligation to permeate and 
perfect the temporal order of things with the spirit of the Gospel" ( c. 225 
§ 2). Cultural commitment is no unimportant part of this responsibility. 
Second, they should off er the assistance necessary to sustain and promote 
the faithfuls' initiative in the university arena, assessing with pastoral 
prudence ( considering the specific c ircumstances of each nation and 
Christian community) the most appropriate solutions, while taking care to 
harmonize two requirements: the liberty and the responsibility of the 
faithful who are dedicated to the university institution and the need to 
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ensure that the university's own Catholic identity is stable and lasting, not 
temporary ( cf. Ex corde Ecclesiae, 4 § 4). 

It is incumbent upon the pastors as teachers of the faith to judge 
whether a university is conducting research and teaching in accordance 
with Catholic doctrine. This is a particularly delicate task, since it requires 
recognizing the legitimate scientific autonomy of each discipline while at 
the same time singling out implications for revealed truth. It seems espe
cially timely that the pastors should consult with competent faithful in the 
various branches of knowledge that could help them reach a mature judg
ment. This is an application of c. 228 § 2, which, however, is not limited to 
laity only, but extends to any of the faithful who have satisfactory qualifi
cations. 
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§ 1.  Auctoritati iuxta statuta competenti officium est 
providendi ut in universitatibus catholicis nominen
tur docentes qui praeterquam idoneitate scientifica 
et paedagogica, doctrinae integritate et vitae probi
tate praestent utque, deficientibus his requisitis, 
servato modo procedendi in statutis definito, a mu
nere removeantur. 

§ 2.  Episcoporum conferentiae et Episcopi dioecesani, 
quorum interest, officium habent et ius invigilandi, 
ut in iisdem universitatibus principia doctrinae ca
tholicae fideliter servantur. 

§ 1. In Catholic universities it is the duty of the authority which is compe
tent in accordance with the statutes to ensure the appointment of 
teachers who are suitable both in scientific and pedagogical expertise 
and in integrity of doctrine and uprightness of life, and if these quali
ties are lacking, to ensure that they are removed from office, in accor
dance with the procedure determined in the statutes. 

§ 2. The Bishops' Conference and the diocesan Bishops concerned have 
the duty and the right of seeing to it that, in these universities, the 
principles of catholic doctrine are faithfully observed. 

SOURCES: § 1: c. 1381 § 3; Prus pp. XI, Ap. Const. Deus scientiarum 
Dominus, 24 maii 1931, 21, 22 (AAS 23 [1931] 251) 
§ 2: cc. 1381 § 1, 2317; DPMB 68; SCCE Let., 23 apr. 1973 

CROSS REFERENCES: c. 803 § 2 

COMMENTARY ------

Davide Cito 

1. It is true "everyone in the academic community helps in promoting 
unity, and each one, according to his or her role and capacity, contributes 
towards decisions which affect the community, and also towards main
taining and strengthening the distinctive Catholic character of the institu
tion" (Ap. Const. Ex corde Ecclesiae, 21). However, the make up of the 
university as a research and teaching center confers a particular impor
tance upon the person of the teacher (cf. ibid., 4 § 1), insofar as the 
achievement of its purposes and faithfulness to its institutional identity 
are concerned. 
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This canon briefly discusses the various elements that-from the 
material and procedural point of view- regulate the juridico-canonical re
lationship between a teacher and a Catholic university. These elements 
have been developed recently in the Apostolic Constitution Ex Corde Ec
clesiae. The c rux of the matter is the fruitful and appropriate placement of 
the teacher in the academic community. This placement determines the 
requirements that are demanded of teachers. 

In general, they are substantially identical to those that are required 
of teachers in Catholic schools ( cf. commentary on c. 803). However, the 
high scientific quality that a university should have has led the legislator 
to explicitly emphasize this matter in the instance of teachers, whereas in
sofar as schools are concerned, this question may only be c larified by 
studying cc. 803 § 2 and 806 § 2. 

2. This canon speaks of two qualities of university professors: one re
lated to scientific and pedagogical expertise and the other related to doc
trinal integrity and uprightness of life. 

a) Insofar as the first requirement is concerned, ac ademic authori
ties should verify the professional competence of persons appointed to 
teach at a university. This is a requirement of no little importance, since it 
greatly affects the institution's academic prestige and thus its capacity to 
evangelize. This requirement should be regulated in greater detail in the 
statutes, in accordance with national legislation. It should be stressed in 
any case that academic authorities, inc luding cases in which academic au
thorities are also ecclesiastical authorities, act in this area as university 
authorities-and thus in acc ordanc e  with the highest professional re
quirements-and not by virtue of sacred power. 

In cases in which academic authorities and ecclesiastical authorities 
are not the same persons, it is the academic authorities that are compe
tent to judge the professors' scientific and pedagogical qualifications. 

b) Insofar as doctrinal and moral requirements are concerned ( cf. 
c ommentary on c .  803), there are different disciplines, depending on 
whether a professor is a Catholic or a member of another denomination, a 
situation which is discussed often in Apostolic Constitution Ex corde Ec
clesiae, 22; 4 § §  2-4. In fact, Catholic professors "are called to be wit
nesses and educators of authentic Christian life" (22); they have the 
responsibility to further the institution's Catholic identity ( 4 § 2); and they 
"are to faithfully accept Catholic doctrine and morals in their research and 
teaching ( 4 § 3). On the other hand, in the case of non-Catholic professors, 
"All teachers are to be inspired by academic ideals and by the principles of 
an authentically human life" (22); they "are to respect the Catholic identity 
of the Institution" ( 4 § 2); this respectful attitude must be manifest in their 
research and teaching ( 4 § 3); and once again, they "are to recognize and 
respect the distinctive Catholic identity of the university" ( 4 § 4). In order 
not to harm the Catholic identity of the university, it is recommended that 
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"the number of non-Catholic teachers should not be allowed to constitute 
a majority within the Institution, whic h is and must remain Catholic " 
( 4 § 4). This is not just a matter of numbers, which vary in accordance 
with the specific religious c ircumstances in the university's context, but 
rather it is a matter of a prudent assessment that should be made to serve 
the evangelizing mission which the institution is called to carry out. 

3. Failure to meet professional requirements or violation of contrac
tual obligations may also be grounds for interrupting a labor relationship, 
depending on state law for similar universities (public or private) that do 
not have a religious orientation. This is therefore a problematical area 
which lies outside the ambit of juridico-canonical consideration. The case 
of failure which is regulated by this canon, whether initially or during a 
labor relationship, to meet the doc trinal and moral requirements de
manded of a teacher at a Catholic university is quite different. In this case 
also, the search for satisfactory ways to make the religious and moral re
quirements demanded of professors at Catholic universities part of labor 
contracts and thus relevant too for the civil system lies outside a strictly 
canonical purview. 

From the intra-ecc lesial point of view, it is a matter of determining 
how academic and ecclesiastical authorities-each in their areas of com
petence-partic ipate in appointing or dismissing a teacher from a Catho
lic university on religious or moral grounds. The canon only states that 
"teachers who are suitable both in sc ientific and pedagogical expertise 
and in integrity of doctrine and uprightness of life, ... if these qualities are 
lacking, to ensure that they are removed from office, in accordance with 
the procedure determined in the statutes." It also points out that this duty 
is to be exercised by a "competent authority." Although academic authori
ties are c ompetent to assess sc ientific qualifications (regardless of 
whether the ac ademic and ecc lesiastical authorities are the same per
sons), in this second case, both the academic and the ecclesiastical au
thorities, each in different areas, must be considered competent. 

In fact, both cooperate to further and def end the Catholic identity of 
the center: "The responsibility for maintaining and strengthening the Cath
olic identity of the university rests primarily with the university itself. This 
responsibility is entrusted primarily to university authorities" (Ex corde 
Ecclesiae, 4 § 1). At the same time, "Each Bishop has a responsibility to 
promote the welfare of the Catholic universities in his diocese and has the 
right and duty to watch over the preservation and strengthening of their 
Catholic character" (ibid., 5 § 2; § 2 of the canon is along this same line). 

In the case of requirements of a religious nature, "ratione materiae" 
competence is reserved to ecc lesiastical authorities. In fact, ecclesiasti
cal authorities, by virtue of their magisterial power, are the only ones 
competent to judge conformity with a doctrine or conformity of behavior 
with natural law or the Catholic faith and render an opinion on a 
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teacher's moral or religious suitability for the purposes of his appoint
ment or removal. 

The institutional connection between a university and ecclesiastical 
authorities that may be established at the statutory level, by approval or 
otherwise ( cf. Ex corde Ecclesiae, 5 § 2 and note 52), should allow an ec
clesiastical authority's opinion on a teacher's moral or religious suitability 
to be decisive insofar as an appointment or removal from office is con
cerned. 

The statutory norm may provide different procedures, normally by 
academic authorities, to enforce the pastors' opinion. In any case, aca
demic authorities have the duty to further the Catholic identity of the in
stitution ( cf. Ex corde Ecclesiae, 4 § 1 ), and facilitating the enforcement of 
ecclesiastical authorities' opinion is not exactly a secondary part of this 
duty. 

Further, moral and religious requirements constitute an essential 
part of the juridical relationship between teachers and universities, to the 
extent that "All teachers and all administrators, at the time of their ap
pointment, are to be informed about the Catholic identity of the Institu
tion and its implications, and about their responsibility to promote, or at 
least to respect, that identity" (Ex corde Ecclesiae, 4 § 2). Consequently, 
nothing prevents the statutes from stipulating specific personal, family or 
social situations that would prevent appointment or be grounds for re
moval from office for incompatibility with the obligations entailed in 
teaching at a Catholic university. 

These cases do not require a magisterial judgment: it is only a matter 
of verifying a fact that has already been declared by the ecclesiastical au
thority as contrary to natural law or the Catholic faith. Consequently, aca
demic authorities may autonomously proceed to deny suitability for office 
or to interrupt a labor relationship with no need for further consultation 
with the pastors. 

The qualifications for professors at a Catholic university are substan
tially applicable to persons teaching a sacred science, although the pecu
liarities of these disciplines clearly affect professors' juridical status ( cf. 
commentary on c. 812). 

4. University authorities have a primary responsibility to further the 
institution's Catholic identity in all areas, which are obviously not limited 
to research and teaching. Moreover, the pastors have a right/duty to see 
that "in these universities, the principles of Catholic doctrine are faithfully 
observed" ( §  2). 

This is a duty that cannot be refused, since it belongs to their spe
cific "munus" ( c. 386 § 2). It requires pastors to exercise oversight by in
tervening in a timely way, respecting and encouraging legitimate charisms, 
when situations harmful to the integrity of the faith occur. 
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In exercising this oversight, pastors should proceed in harmonious 
collaboration with university authorities in accordance with the general 
principles c ontained in Apostolic Constitution Ex corde Ecclesiae: "If 
problems should arise concerning this essential requisite [i.e. the Catholic 
identity of the university] ,  the local bishop is to take the initiatives neces
sary to resolve the matter, working with the competent university authori
ties in accordance with established procedures and, if necessary, with the 
help of the Holy See" (5 § 2). 
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§ 1 .  Curet auctoritas ecclesiastica competens ut in uni
versitatibus catholicis erigatur facultas aut institu
tum aut saltem cathedra theologiae, in qua lectiones 
laicis quoque studentibus tradantur. 

§ 2. In singulis universitatibus catholicis lectiones ha
beantur, inquibus eae praecipue tractentur quaestio
nes theologicae, quae cum disciplinis earundem 
facultatum sunt conexae. 

§ I. The competent ecclesiastical authority is to ensure that in catholic 
universities there is established a faculty or an institute or at least a 
chair of theology, in which lectures are given to lay students also. 

§ 2. In every catholic university there are to be lectures which principally 
treat of those theological questions connected with the studies of 
each faculty. 

SOURCES: § 1: GE 10 
§ 2: GE 10; GS 62 

CROSS REFERENCES: c. 229 

COMMENTARY ------

Davide Cito 

I. This canon direc tly echoes a conciliar recommendation which is 
contained in Gravissimum educationis 10, and is prescriptively reaf
firmed by Apostolic Constitution Ex corde Ecclesiae, 19, which explains 
the reasons that necessitate the teaching of theology as an essential ele
ment for the status of a Catholic university: "Theology plays a particularly 
important role in the search for a synthesis of knowledge as well as in the 
dialogue between faith and reason. It serves all other disciplines in their 
search for meaning, not only by helping them to investigate how their dis
coveries will affect individuals and soc iety but also by bringing a perspec
tive and an orientation not contained within the methodologies of these 
disciplines ... Because of its spec ific importance among the academic dis
ciplines, every Catholic university should have a faculty, or at least a chair, 
of theology." 

Although the canon's recommendation is limited to Catholic univer
sities, the sense of the norm indicates that it is desirable for all universi
ties with a Christian inspiration. 
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Since this has to do with teaching Catholic theology, which is intrin
sically linked to the deposit of Revelation, it is bound to ecclesiastical au
thority. This is a dual link. First, there is a link grounded on divine law, 
which qualifies the pastors to judge the conformance or non-conformance 
of this teaching with the doctrine of the faith. This competence is exclu
sive and can be exercised at all times. Second, there is a link between the 
juridico-canonical system of the teaching of Catholic theology and the 
Church's power to regulate it in accordance with prudent and pastoral cri
teria, in the light of the ecclesial circumstances in which this teaching 
takes place. 

Thus, in current legislation, a faculty, institute or chair of Catholic 
Theology is recognized as such in the canonical system only if it has been 
founded or approved by the competent ecclesiastical authority. 

It is necessary to distinguish between these two aspects, since they 
are not identical. The reason is that theological science per se is not one of 
the activities that intrinsically constitute part of the ministry of the word 
of God and thus is not in the official public domain of this ministry; rather, 
it has the same nature as the other academic disciplines. 

Although its unbreakable link with Revelation essentially equates its 
contents with the pastors' magisterium, understood as an authoritative in
stance of divine law that was given to ensure the authenticity of the de
posit of faith, the same cannot be said of the concrete regulations of the 
ways of exercising it. These may vary, depending on changeable ecclesial 
circumstances or the kind of relationships between the Church and the 
political community, and these may make this teaching more or less pub
lic, which has consequences for the teachers' status that cannot be ig
nored (cf. c. 812). 

2. This canon provides that a theological faculty, institute or at least 
a chair be founded. The "competent ecclesiastical authority" in this case is 
the authority competent to found or approve a university or higher insti
tute: the Holy See, a bishops' conference or a diocesan bishop. According 
to Ex corde Ecclesiae, 3 § 2, a religious institute or some other public ju
ridical person may do so, with the diocesan bishop's approval. 

However, in the case of a faculty of Theology, its founding or ap
proval is reserved to the CCE ( cf. SapChr 5; PB 116 § 2 ), and its juridical 
system is established by SapChr, as is the case for a faculty belonging to a 
non-ecclesiastical Catholic university ( cf. Ex corde Ecclesiae, 1 § 2). 

3. In speaking of theology classes at a Catholic university, Gravissi
mum educationis 10 indicated that adapted ("accomodatae") lessons 
were to be taught to lay students, also. The canon omits the word 
"adapted," limiting itself to affirming that lectures are to be given to lay 
students also. The wording of Gravissimum educationis 10 does not 
mean by any means that there is a "theology for the laity" of a lower qual
ity than the "theology for priests and religious." In this regard, the deletion 
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of the word "accomodatae,"  which could lead to  this erroneous idea, 
should be taken positively. However, in order to understand fully the 
wording used in the canon, three aspects involved in the wording of the 
Code should be taken into account. 

a) First, one should not think there are two types of theology; in
stead, there is a single scientific discipline which, if it desires to take its le
gitimate place alongside the other sciences taught at universities-as Ex 
corde Ecclesiae, 19 states-it must be of university-level scientific quality. 

b) Further, in spite of the explicit conciliar statement to the effect 
that "it is to be hoped that more of the laity will receive adequate theologi
cal formation and that some among them will dedicate themselves profes
sionally to these studies and contribute to their advancement" (GS 62), the 
conviction-because of an undeniable and to a certain extent understand
able historical tradition-is still widely held that these courses are re
served for the sacred ministers and religious, and that the laity dedicate 
themselves occasionally and at a lower-quality level. On the contrary, this 
canon, in accordance with cc. 217, 227 and 229, affirms not only an occa
sional possibility, but the right-and moral duty-of the lay faithful to 
have a religious formation that is suitable to their personal status, in this 
case, university students. 

c) Third, there is no doubt that adaptations should be made to the 
students' particular circumstances, as is the case in any other discipline. 
In this regard, lay students generally do not have the same prior doctrinal 
formation as sacred ministers or religious, but this should not adversely 
affect the quality of authentic university-level quality of teaching. Other
wise, it would be difficult to prevent theology from being relegated to a 
marginal status with respect to the other disciplines, not to mention the 
fact that the possibility of serious doctrinal formation for lay students 
would be threatened. 

4. "Let the faithful ... incorporate the findings of new sciences and 
teachings and the understanding of the most recent discoveries with 
Christian morality and thought, so that their practice of religion and their 
moral behavior may keep abreast of their acquaintance with science and 
in the relentless progress of technology: in this way they will succeed in 
evaluating and interpreting everything with an authentically Christian 
sense of values" (GS 62). The need for religious formation to illuminate ev
eryone's scientific knowledge demands theological reflection that is re
lated to the disciplines taught at the university. 

This constitutes an important part of the research effort of the theo
logical faculty or chair and should take form in the respective course of
ferings for students, where they can discuss the doctrinal and ethical 
implications of the secular sciences they are studying. 

The circumstances of each university center may suggest more suit
able concrete ways of doing so, and the wording of the canon is therefore 
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quite flexible. In any case, the grave duty of academic and ecclesiastical 
authorities to provide for such an important aspec t  for the identity of a 
Catholic university should not be forgotten. This matter directly affects 
not only its identity as a research and teac hing center, but also the stu
dents' right to receive teaching and formation that combine sc ientific 
knowledge with reflection arising from the faith : "The education of stu
dents is to combine academic and professional development with forma
tion in moral and religious princ iples and the social teachings of the 
Church; the program of studies for each of the various professions is to in
clude an appropriate ethical formation in that profession. Courses in Cath
olic doctrine are to be made available to all students (Ex corde Ecclesiae, 
4 § 5). 
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Qui in studiorum superiorum institutis quibuslibet disci
plinas tradunt theologicas, auctoritatis ecclesiasticae 
competentis mandatum habeant oportet. 

Those who teach theological subjects in any institute of higher studies 
must have a mandate from the competent ecclesiastical authority. 

SOURCES: SapChr 27 § 1 

CROSS REFERENCES: 

COMMENTARY ------

Davide Cito 

1. This is one of the canons that was most worked over during the 
process of the reform of the Code. It was the occasion for a heated debate 
that has not been calmed by post-Codal legislation, since no satisfactory 
interpretation of the current norm has been reached. 

The crux of the interpreters' work is an exact definition of the con
cept of mandate, which is a basic requirement in order to be able to hold a 
position as professor of theological courses at any Catholic institute of 
higher studies. There is also the issue-depending on the basic discus
sion-of the extent to which the mandate determines the juridical status 
of the professor and his activity. 

2. Precisely because of the phrasing difficulties and the hermeneutic 
value of the reasons that led to the current wording, it seems to be timely 
to review briefly the principal steps that were taken to arrive at the cur
rent provision. 

CIC/1917 did not contain any canon comparable to the current 
canon. It was limited to establishing in c. 1381 § 3 that local ordinaries 
have the right to approve professors and religion textbooks for schools of 
all levels and to demand their removal for religious or moral reasons. 

In 1931 , Deus scientiarum Dominus, 21, 5° introduced into the 
Church's universal legislation a "missio canonica" requirement in addition 
to relevant academic degrees. This "missio" is required for the legitimate 
admission of a professor at a university or faculty of ecclesiastical studies. 
It is granted by the Chancellor after a "nihil obstat" is obtained from the 
Holy See. 

In 1979, SapChr, which reformed all the norms on ecclesiastical 
studies, created the technical term "ecclesiastical universities and 
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faculties" as a particular type within Catholic universities, prescribing the 
following for them: "§  1. Those who teach disciplines concerning faith or 
morals must receive, after making their profession of faith, a canonical 
mission from the Chancellor or his delegate for they do not teach on their 
own authority but by virtue of the mission they have received from the 
Church. The other teachers must receive permission to teach from the 
Chancellor or his delegate. 

"§  2. All teachers, before they are given a permanent post or before 
they are promoted to the highest category of teacher, or else in both cases, 
as the Statutes are to state, must receive a nihil obstat from the Holy See" 
(27 § §  1-2). 

Canon 64 in chapter II (which regulated institutes of higher studies) 
of the first schema of Codal reform on the Church's teaching function 
(1977) read as follows: "Qui in studiorum superiorum Institutis quibuslibet 
lectiones tradunt theologicas aut cum theologia conexas, missione egent 
canonica." In spite of the first few versions, which supported modified 
wording eliminating the c anonical mission requirement, the canon re
mained unchanged in the next schema, which appeared in 1980 (c. 767). 
Thus, the requirement for a canonical mission was not limited to teaching 
the sacred sciences at an ecclesiastical university or faculty (as was re
quired by SapChr, which appeared in the interim), but also extended to all 
professors teaching theological courses at any Catholic institute of higher 
studies. 

The 1981 Relatio again suggested a modified wording deleting the 
"missio canonica" requirement: "Exigentia 'missionis canonicae' in discri
men grave ponere potest Institutiones universitarias, praesertim in rela
tionibus cum Gubernio. Omittatur proinde canon (Aliquis Pater). 

"Eodem sensu alter Pater, qui censet canonem aliquo modo superfl
uum esse, nam sufficienter providetur per cann. 765 et 766. Eius applicatio 
insuper requireret magnam structuram administrativam. Quod magni in
terest est ut in tuto ponatur ius vigilantiae competentis auctoritatis." 1 

The suggestion was partially accepted: the word "mandatum" re
placed "missio c anonica," and the reference to courses "cum theologia 
conexas" was deleted. No further changes in the wording were made sub
sequently. The following reason was given for these changes: "opportunius 
visum est sermonem instituere de mandato, quam de missione c anonica 
quae in hoc casu non plene aequaretur cum vera canonica missione. Cet
erum principium heic statuendum est quod qui theologiam docet mandato 
eget competentis auctoritatis ecc lesiasticae."2 

Post-Codal legislation taking up this subject has not only reaffirmed 
the norm given in c. 812, but also added later provisions. Thus in addition 

l. Comm. 15 (1983), pp. 104-105. 
2. Ibid., p. 105. 
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to the profession of faith required in c. 833, 7° ("The following are bound 
to make a profession of faith personally: those who in any universities 
teach subjects which deal with faith or morals, at the beginning of their 
term of office: ... 7°."), these professors also have to take an oath of fidel
ity. The note stating this obligation reads, "The faithful who are called to 
hold an office on behalf of the Church are obligated to make a 'profession 
of faith' in the manner approved by the Apostolic See ( cf. c. 833). More
over, the obligation to take a special 'oath of fidelity' with respect to the 
duties inherent in the office taken was extended to the categories men
tioned in c. 833 , nos. 5-8. Earlier, this oath had only been required for 
Bishops."3 

In order to complete the picture of the current norm, we should also 
mention the Instruction Donum veritatis4 on the ecc lesial vocation of 
theologians, no. 22 of which reads: "collaboration between the theologian 
and the magisterium takes place in a special way when the theologian re
ceives the canonical mission or teaching mandate. This collaboration, in a 
certain sense, then becomes participation in the task of the Magisterium, 
to which he remains bound under a juridical link. The deontological rules 
which automatically ensue, with evidence of service to the word of God, 
are corroborated by the commitment a theologian makes upon accepting 
his office, making the profession of faith and taking the oath of fidelity. 

"As of this moment the theologian is officially invested with the task 
of presenting and illustrating the doctrine of the faith in all exactitude and 
in its entirety." 

Finally, The Constitution Ex corde Ecclesiae, 4 § 3,  says: "In particu
lar, Catholic theologians, aware that they fulfil a mandate received from 
the Church, are to be faithful to the Magisterium of the Church as the au
thentic interpreter of Sacred Scripture and Sacred Tradition." 

3. Based on the information given up to this point, the interpreters' 
work has focused on the various problems arising from their analyses. 

a) First, the scope of the disciplines must be defined for which teach
ers are required to have a mandate or mission granted by an ecclesiastical 
authority. To these ends, CIC uses three terms interchangeably: "theologi
cal discipline" (c. 812); "sacred sc ience" (c. 229 § 3); and "matters relating 
to faith or morals" ( c. 833, 7°); SapChr 27 § 1 uses this last term, whereas 
the Instruction Donum veritatis (no. 22) and the Apostolic Constitution 
Ex corde Ecclesiae (no. 4 § 3) refer to "theologians." 

Without going into subtle dissertations on the equivalence or lack of 
equivalence of the terms used,-which would miss the meaning of these 

3. CDF, Professio fidei e t  iusiurandum fidelitatis in suscipiendo officio nomine 
Ecclesiae exercendo, in AAS 81 (1989), p. 104. 

4. CDF, Instr. Donum Veritatis, May 24, 1990, in AAS 82 (1990), pp. 1550-1570. 
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provisions-it is possible to agree with Errazuriz5 in that the concepts are 
substantially identical. The term "theological discipline" is not limited to 
theology6 nor does it claim to prejudice the academic autonomy of sacred 
sciences other than theology. Instead, it means, perhaps not very pre
cisely, all disciplines that are to be studied and taught in the light of the 
faith by virtue of the fact that their transmission is more or less directly re
lated intrinsically to the transmission of the Word. In this sense, deletion 
of the reference to the sciences "cum theologia conexas" found in the 1977 
and 1980 schemata should be taken positively, since it was not made clear 
that the characteristic that identifies a sacred discipline is the word of 
God, not a connection with theology. 

b) Once the material domain of application of the norm has been de
fined, i.e., teaching of the sacred sciences, the doctrinal problem that still 
remains is the scope and contents of the term "mandate" as used in the 
canon. 

In reality, the matter involves another question that must be ad
dressed first and which we could explain schematically as follows: 
SapChr 27 § 1 speaks of a "canonical mission" and has to do with teaching 
sacred sciences at ecclesiastical universities; on the other hand, the canon 
we are commenting on here uses the term "mandate" for both Catholic 
and ecclesiastical universities (cf. the reference made in c. 818); we have 
already seen that the fact that the two entities were not exactly the same 
was given during work on the reform of the Code as the justifying reason 
for changing the wording. Furthermore, the Instruction Donum veritatis 
(no. 22) speaks of a "mandate or canonical mission,"  whereas the Apos
tolic Constitution Ex corde Ecclesiae (art. 4 § 3), which is directed at 
Catholic universities alone, just mentions the mandate. 

The question is, then, do a mandate and a canonical mission, even 
though they are not exactly the same thing, have the same effect? Or on 
the other hand, is there a different discipline, i.e., a "mandate" for Catholic 
universities and a "missio canonica" for ecclesiastical universities? Or has 
the canonical mission of SapChr been superseded by the "mandate" of 
c. 812? 

Doctrine is divided on this preliminary problem. Dalla Torre 7 and 
Alessandro8 lean toward substantial similarity of the two institutes. On the 

5. C.J. ERRAZURIZ, Il "munus docendi Ecclesiae ": diritti e doveri dei fedeli (Milan 1991), 
p. 223. 

6. For an opposing arguement J.L. ILLANES, Teologia y Facultades de teologia (Pamplona 
1991), pp. 340-341. 

7. G. DALLA TORRE, "La collaborazione dei laici alle funzioni sacerdotale, profetica e 
regale dei ministri sacri,"  in Monitor Ecclesiasticus, 109 (1984), p. 151.  

8 .  J. ALESSANDRO, "The Rights and Responsibilities of Theologians: A Canonical 
Perspective," in CANON LAW SOCIETY OF AMERICA-CATHOLIC THEOLOGICAL SOCIETY OF 
AMERICA, Cooperation Be tween Theologians and the Ecclesi astical Magisterium, 
L.J. O'DONOVAN (Ed.) (Washington D.C. 1982), pp. 106-109. 
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other hand, Urrutia9 and Illanes10 state that there is a different discipline 
and they believe the SapChr prevails over the CIC for ecclesiastical uni
versities. Manzanares, 11 Montan12 and Errazuriz13 believe the CIC (which 
requires a mandate for both) prevails. 

4. On the issue of the effects of a mandate or canonical mission on 
the work of a professor and his juridical status, doctrinal opinions prolif
erate, although at times they differ only in minor ways. These opinions dif
fer principally on two matters: the type of link between a professor and 
the institutional dimension of the Church, and the level of the "official na
ture" of his teaching. 

Within the limits of a commentary, and with no pretense of giving an 
exhaustive answer to all the problems arising over the interpretation of 
this canon and applicable extra-codicial norms, it seems necessary to me 
to distinguish among the diverse levels on which the legislator's provi
sions operate. These provisions cannot be put on the same level. 

Insofar as theological work is concerned, its purpose is to "acquire, 
in harmony with the Magisterium, an ever deeper understanding of the 
word of God" (Instr. Donum veritatis, 6). It has increasingly become au
thentic scientific knowledge (cf. ibid., 7); it is "rational knowledge whose 
object is given by Revelation, transmitted and interpreted in the Church 
under the authority of the Magisterium, and accepted by faith" (ibid., 12). 
It thus has an epistemological status that places it among the other aca
demic disciplines, although its intrinsic link with the divine Word entails 
the need to develop it in the Church and in communion with the Church 
through the authoritative instance of the interpretation of the Revelation, 
which is the Magisterium. This does not imply a limit on research, but on 
the contrary, makes it possible, since there can be no true theology out
side divine truth. 

Insofar as rational knowledge is concerned, theological advances 
and authority depend on the persuasive force of the arguments, regardless 
of the ecclesial status of the person espousing them. In this sense, there 
cannot be an "official" theology opposing a "private" theology, just as this 
would be inconceivable in any other field, sacred or secular. It follows 
that granting a mandate or mission to a theologian does not alter the sub
stance of his academic work nor does it confer upon him any a priori offi
cial status, since there is no such thing. 

9. F.J. URRUTIA, "Ecclesiastical Universities and Faculties (Canons 815- 82 1)," in Studia 
canonica, 23 (1989), pp. 467-468. 
10. J.L. !LLANES, Teologia y Facultades de teologia, cit., pp. 340-341. 
1 1 .  J. MANZANARES, "Las universidades y facultades eclesiasticas en la nueva codificaci6n 

can6nica," in Seminarium, 23 (1983), p. 588. 
12. A MONTAN, "La funzione di insegnare della Chiesa," in La normativa del nuovo Cadice, 

2nd ed. (Brescia 1985), p. 168. 
13. C.J. ERRAZURIZ, Il "munus docendi Ecclesiae" . . . , cit., p. 226. 
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On the other hand, the hypothesis that the magisterium makes 
proper academic conclusions made by a given author is a different matter. 
In this case, such conclusions would be declared part of the patrimony of 
the faith to the extent that the authority of the magisterium recognizes 
them. This authority cannot be arbitrary, but rather depends on its objec
tive connection with revealed truth. 

The link that connects a teacher of sacred disciplines with the magis
terium implies in itself certain quite precise juridical elements, in part al
ready formalized in the CIC (cc. 209, 212, 218, 229) and in part inherent in 
the concrete ecclesial service rendered by virtue of his scientific work. 

The efficacy of a mandate or canonical mission lies precisely in the 
fact that it reinforces and makes these juridical elements official when 
theological work is done in centers carrying out a public ecclesial service. 

5. The existence of such centers, which at the current time are Cath
olic and ecclesiastical universities (since seminaries, by contrast, are 
structures proper for the ecclesiastical organization that are intended 
solely for the formation of its ministers), arose in response to both rea
sons of a permanent nature and specifically historical reasons and to this 
extent are susceptible to change, even major change. 14 The great influence 
that institutions of higher learning have always had on civil and religious 
society is constant. It is an influence that justifies the Church's centuries
old effort to further and support the broadest possible spread of these in
stitutions. 

On the other hand, the religious, cultural and political circumstances 
that influence the conditions of an effective Christian presence in univer
sity environments are historically variable. These circumstances deter
mine the adoption of the juridical instruments thought to be most suitable 
for safeguarding the integrity of the faith and at the same time encourage 
the development of research and teaching in the light of the faith. 

The fact that these centers perform a public ecclesial service does 
not change their substantive make up. This only means that their institu
tional commitment to further Christian culture in society is juridically 
manifested by a formal link with the Church's Hierarchy and implies that 
those who work in them, and the ecclesiastical authority also, have partic
ular responsibility for maintaining and reinforcing the institution's Catho
lic identity. 

From this it follows that a mandate or canonical mission does not 
alter the nature of the theological work or the university make up of those 
dedicated to such work, but rather they formalize and officially reinforce 
the juridical element between the faithful teaching sacred sciences and 
the ecclesiastical authority. In addition, the increasing movement of 

14. Cf. J. HERVADA, Elementi di diritto costituzionale canonico (Milan 1990), pp. 166-168. 
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Catholic and ecc lesiastical universities into the public domain of the 
Church's activities ( a movement that is possible, since it is ultimately de
pendent on the prudent judgment of the pastors) causes the relationship 
between the ecc lesiastical authority and the theologian to take on a 
marked public character. The mandate and the "missio" (which seem to 
express substantially the same c oncept) are an evident manifestation of 
this phenomenon. 

6. This is not to misconstrue the contents of theological work, which 
is identical wherever it is done, or deny the juridical position of the faith
ful with respect to the sacred disciplines, the study and transmission of 
which are not reserved to particular categories of the faithful, nor is spe
c ial authorization required: this is open to everyone ( c. 229 § 2). It only 
means that in order to teach the sacred sciences at Catholic or ecclesiasti
cal universities, professional preparation and the uprightness of the pro
fessor's life-which, to be sure, are presumed requirements-are not 
sufficient. An administrative act of appointment to office by the ecclesias
tical authority is also required. This act formalizes the deontological obli
gations involved in this office and thus makes them more efficacious in 
the law of the country as well. 
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Episcopus dioecesanus impensam habeat curam pastora
lem studentium, etiam per paroeciae erectione, vel 
saltem per sacerdotes ad hoc stabiliter deputatos, et pro
videat ut apud universitates, etiam catholicas, centra ha
beantur universitaria catholica, quae iuventuti adiutorio 
sint, praesertim spirituali. 

The diocesan Bishop is to be zealous in his pastoral care of students, even 
by the creation of a special parish, or at least by appointing priests with a 
stable assignment to this care. In all universities, even in those which are 
not catholic, the diocesan Bishop is to provide catholic university centres, 
to be of assistance to the young people, especially in spiritual matters. 

SOURCES: GE 10; AG 38; DPMB 68; SCCE Litt. circ., iun. 1976 

CROSS REFERENCES: c. 383 

COMMENTARY ------

Davide Cito 

1. "University pastoral care is that activity of the University which of
fers the members of the university community an opportunity to integrate 
religious and moral principles with their academic study and non-aca
demic activities, thus integrating faith with life. It is part of the mission 
of the Church within the University, and is also a constitutive element of a 
Catholic University itself, both in its structure and in its life" (Ap. Const. 
Ex corde Ecclesiae, 38). 

The great importance of this area of the apostolate, which is inti
mately connected with the future of society and of the Church itself ( cf. 
GE 10), as well as the similar nature shared by a university institution (in 
the sense of an educational community) and the effort to bring authentic 
Christian life to maturity and further the comprehensive formation of a 
human individual (c. 795), underlie this prescription of the Code. 

This canon indicates the diocesan bishop's general responsibility for 
university students (cf. Ex corde Ecclesiae, 41, note 35), which is a part of 
his pastoral care as described comprehensively in c. 383. 

This responsibility is in harmony with the responsibility of others 
that are involved in various capacities with apostolic work among univer
sity students (cf. Ex corde Ecclesiae, 4, 1), according to principles govern
ing the Church's apostolic activities: a co-responsibility of all members of 
the people of God (cc. 211, 216); the free exercise of one's own charisms 
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(c. 214); the bishop's duty to encourage and support the various forms of 
the apostolate, while respecting and safeguarding ecclesial "communion" 
(c. 394). 

These principles are particularly valid in the area of university pasto
ral care, where the apostolic activities of the faithful clearly have a special 
initiative and efficacy. 

2. The canon, in order the provide proper spiritual assistance for stu
dents, mentions the possibility of establishing a university parish in accor
danc e  with c. 528 , a chaplaincy (c . 564 ) where priests with a stable 
assignment can devote themselves to the spiritual assistance of students, 
or centers offering formation help. 

In the case of a Catholic university, whether it is Catholic in a formal 
sense or in a substantive sense ( cf. commentary on c. 808), this provision 
of the canon should be adapted as necessary, depending on the univer
sity's statutes or its ac t of erection or approbation. 

Since Catholic universities are entities whose promoters undertake a 
project of cultural and Christian formation, establishing a spiritual assis
tance service and offering a program of activities that helps students "to 
assimilate Catholic teaching and practice into their lives" (Ex corde Eccle
siae, 39) are a part of its institutional make up. 

The management of these activities and the appointment of persons 
responsible for them may be entrusted to ecclesial institutions that do not 
necessarily have to be the diocesan authority, either because these institu
tions are the founders of a given university center, or because the aca
demic authority has stipulated agreements by virtue of which a specific 
ecclesial institution will take charge of spiritual care at the university. 

Obviously, this is not a question of overlapping competence between 
a diocesan authority and ecclesial entities. Among other reasons, this is 
because the bishop not only always has the power of overseeing all pasto
ral activities in his diocese ( cf. c. 394 § 1: this oversight is intended to en
sure conformance with the Gospel), but he also coordinates the various 
forms that the apostolate takes in the dioc ese. Rather, it is that the 
Church's pastoral ac tivities should be characterized by harmonious col
laboration among and participation by all the ecc lesial components: 
"Close cooperation among pastoral ministry in a Catholic University and 
the other ac tivities within the local Church, under the guidance or with 
the approval of the diocesan bishop, will contribute to their mutual 
growth" (Ex corde Ecclesiae, 41). 

Further, the statutory provision entrusting the spiritual assistance of 
students to a given ecclesial institution in itself involves recognition and 
approval by a diocesan ecclesiastical authority, both with respect to the 
link between the academic institution and the Church hierarchy and with 
respect to the consent which the ecclesial institution needs in order to be 
able to carry out its pastoral activities. 
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Quae de universitatibus statuuntur praescripta, pari 
ratione applicantur aliis studiorum superiorum institu
tis. 

The provisions which are laid down for universities apply equally to other 
institutes of higher studies. 

SOURCES: SapChr 85-87 

CROSS REFERENCES: 

COMMENTARY ------

Davide Cito 

This last canon of chapter II describes the scope of application of the 
norms contained in this chapter. This norm has been confirmed by the Ap
ostolic Constitution Ex corde Ecclesiae, which reaffirms the extension of 
canonical legislation on universities to all institutes of higher studies 
(cf. no. 10; art. 1 § 2). 

The reason for this canon is the need to provide general rules, even 
when the names of centers of higher studies change, depending on various 
national legislations. However, this practical reason, which is greatly ap
propriate, should not diminish the uniqueness proper to university institu
tions with respect to other centers of higher studies. As Hervada has 
pointed out, "A University is in essence a docens, doctor or magister; with
out this dimension, it is a research center, not a University. At the same 
time, if there is no study or research, a fundamental transformation takes 
place: it is no longer a University (although it may call itself a University), 
but rather only a center of higher education." 1 

Although at first sight, this may seem to have little canonical rele
vance, it is important, because these institutions may perform authentic 
service for the Church and society to the extent that they fully realize their 
own professional identity, which they share with other universities or cen
ters of higher studies in the cultural reality where they operate. 

And not only this, but also the specific structure of each type of 
institute of higher studies-and especially in the case of universities-has 
a hermeneutic criterion for the interpretation of canonical norms. These 
norms-respecting at all times the primary need to safeguard the institu
tion's Catholic identity-should be interpreted so as not to complicate 
these centers' full equivalence to their respective peers in society. 

1. J. HERVADA, "Sobre el estatuto de las Universidades cat61icas y eclesiasticas," in 
Raccolta di scritti in onore di Pio Fedele (Perugia 1984), p. 506. 
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CAPUT III 
De universitatibus et facultatibus ecclesiasticis 

815 

CHAPTER III 

Ecclesiastical Universities and Faculties 

Ecclesiae, vi muneris sui veritatem revelatam nuntiandi, 
propriae sunt universitates vel facultates ecclesiasticae 
ad disciplinas sacras vel cum sacris conexas pervestigan
das, atque studentes in iisdem disciplinis scientifice ins
tituendos. 

By virtue of its mission to proclaim revealed truth, the Church has the 
right to have its own ecclesiastical universities and faculties to study the 
sacred sciences and subjects related to them, and to teach these disci
plines to students in a scientific manner. 

SOURCES: DSD; SCSUS Ordinationes, 12 iun. 1931 (AAS 23 [1931] 263-
284); SCCE Normae, 20 maii 1968; SapChr 1-3; SCCE Ordi
nationes, 29 apr. 1979 (AAS 71 [1979] 500-521) 

CROSS REFERENCES: c. 794 § 1, 800, 807 

COMMENTARY ------

Davide Cito 

The juridical grounds conferring upon the Church the right to found 
universities and centers of higher studies in any branch of knowledge ulti
mately goes back to the fact that the Church is a "human society capable 
[of] imparting education" (GE 3;  Cf. commentary on c. 800). But in the 
area addressed by this canon there are also other grounds: namely, the di
vine mission that Christ entrusted to the Church of proclaiming revealed 
truth (cf. c. 747), which qualifies the Church to promote ecclesiastical uni
versities or faculties "to study the sacred sciences and subjects related to 
them." 
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These research and teaching centers have existed since the earliest 
days of the life of the Church ( cf. SapChr, Proemio, I), but "Ecclesiastical 
Faculties and Universities" as a technical-juridical term has only been ex
plicitly defined since the Apostolic Constitution Sapientia Christiana. 

In fact, neither the CJC/1917 nor the Apostolic Constitution Deus sci
entiarum Dominus, of May 24, 1931 1 on universities and faculties of ec
clesiastical studies set up a category in itself of "ecclesiastical" university 
centers. For its part, the conciliar Declaration Gravissimum educationis 
mentions "ecclesiasticae Facultates." This Declaration somehow allowed 
a glimpse of the fact that the nature of the subjects studied in them could 
give rise to a type of university that is different from a "Catholic" univer
sity. In fact, it devotes two different paragraphs to them: no. 10 on Catho
lic universities and no. 11 on faculties of sacred sciences. However, it does 
not develop the concept of an ecclesiastical university or give it its own ju
ridical system. This did not happen until 1979, with the appearance of the 
above mentioned Apostolic Constitution Sapientia Christiana, and it was 
then inserted into the CIC 

From a general point of view, the concept of an ecclesiastical univer
sity should be related to the particular ecclesial dimension of these cen
ters of higher studies. 2 But if we want to define from a purely juridical 
point of view the characteristics typifying ecclesiastical universities and 
faculties, it is necessary to focus on two elements that are contained in the 
canon and eventually explained by following canons (816 and 817) and the 
SapChr itself: i.e., the particular institutional link with the Apostolic See 
and the type of teaching that is given in them. As far as the second of these 
two elements is concerned, it may be pointed out that the domain of re
search and teaching is limited to the "sacred sciences and subjects related 
to them," i.e., directly related to the deposit of the faith. This does not pre
clude subjects that have nothing to do with revealed truth (foreign lan
guages, for example), provided they are related to the faculty's specific 
purpose (SapChr 41), which is always oriented toward researching and 
teaching the sacred sciences. This specific purpose limits the contents of 
curricula in both the three traditional faculties (Theology, Philosophy and 
Canon Law) and related areas (cf. SapChr 85), as well as any new areas of 
studies that may arise. 

The canon does not explicitly mention a link between ecclesiastical 
universities or faculties and the Apostolic See. It only affirms that "it 
belongs to the Church to have its own ecclesiastical universities and fa
culties, " and thereby leaves their specific juridical system to other norma
tive provisions. The term "belongs" is not intended to refer to patrimony, 
the founder, etc., but simply to the fact that these centers always have a 

l. AAS 23 (1931), pp. 263-284. 
2. Cf. AM. JAVIERRE, "Criterios directivos de la nueva Constituci6n," in Seminarium 32 

(1980), pp. 355-356. 
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specific link with an ecclesiastical authority, especially with the Holy See, 
which does not diminish the diversity of the various universities' or facul
ties' juridical statutes (cc. 816, 817). 

However, we should point out that these identifying characteristics of 
ecclesiastical universities and faculties do not affect their academic organi
zation, since they share the specific purposes proper to them with other 
universities and centers of higher studies, i.e., research at the highest sci
entific level and teaching ( cf. SapChr 3). Insofar as students are concerned, 
"Ecclesiastical Faculties are open to all, whether ecclesiastics or laity, who 
can legally give testimony to leading a moral life and to having completed 
the previous studies appropriate to enrolling in the Faculty" (SapChr 31). 
Academic requirements stipulated by general law include the diploma re
quired for acceptance by a university in the country in question or the re
gion where the faculty is located (SapChr 32 § 1). Each faculty's statutes 
may set other requirements for taking various courses (SapChr 32 § 2). 

The purposes of an ecclesiastical faculty, which are specifically uni
versity-level requirements, and the type of students attending (in view of 
the fact that Gaudium et spes 62 mentions the desire that many of the 
laity obtain deep formation in the sacred disciplines) distinguish these ac
ademic institutions from seminaries or other entities for the specific for
mation of sacred ministers or members of institutes of consecrated life, 
even though the latter may be linked to ecclesiastical faculties insofar as 
the teaching of sacred disciplines is concerned. 
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§ 1.  Universitates et facultates ecclesiasticae constitui 
tantum possunt erectione ab Apostolica Sede facta 
aut approbatione ab eadem concessa; eidem compe
tit etiam earundem superius moderamen. 

§ 2. Singulae universitates et facultates ecclesiae sua ha
bere debent statuta et studiorum rationem ab Apos
tolica Sede approbata. 

§ 1 Ecclesiastical universities and faculties may be constituted only by 
the Apostolic See or with its approval. Their overall direction also be
longs to the Apostolic See. 

§ 2. Each ecclesiastical university must have its own statutes and pro
gramme of studies approved by the Apostolic See. 

SOURCES: § 1 :  c. 1376 § 1; DSD 4; SCSUS Ordinationes, 12 iun. 1931, 1 
(AAS 23 [1931] 263-284); SapChr 5 
§ 2: c. 1376 § 2 ;  DSD 5; SCSUS Ordinationes, 12 iun. 1931, 3 
(AAS 23 [1931] 263-284); SapChr 7; SCCE Ordinationes, 29 
apr. 1979, 6 (AAS 71 [1979] 500-521) 

CROSS REFERENCES: 

COMMENTARY ------

Davide Cito 

This canon stipulates the juridical elements determining the linking 
of ecclesiastical universities and faculties with the Church. Unlike the 
case of Catholic universities, the ecclesiastical authority referenced is 
always the Apostolic See, through the offices of the CCE (SapChr 5; 
PB 116). The Roman Curia's reform left the competencies of this dicastery 
as given by the REU1 substantially unchanged. 

1. The constitution of an ecclesiastical university or faculty is linked to 
its erection or approval by the Holy See. As regards the distinction between 
these two concepts, which generally appear together (cf. c. 817; SapChr 5-
6), some authors have found a difference in treatment with respect to ob-

1 .  Cf. T. BERTONE, "La Congregazione per l'educazione cattolica (dei seminari e degli 
istituti di studi) ,"  in La Curia Romana nella Cost. Ap. 'Pastor Bonus' (Vatican City 1990), 
p. 388. 
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taining juridical status2 for the academic institution. It seems to us that, as 
other authors3 have shown, it is not a matter of acts functionally oriented to 
any different effects. Rather, it is a matter of progressive interventions by 
the Holy See along a dual line: on one hand, giving direction to a center of 
ecclesiastical studies until it eventually becomes a university or faculty; and 
on the other hand, directing a non-ecclesiastical university so that it can 
grant academic degrees with canonical effect in the Church. 4 

The link with the Holy See does not end when an ecclesiastical uni
versity or faculty is constituted, but continues for the entire life of the aca
demic institution, since the Holy See is competent to exercise "full 
direction." The phrase "superius moderamen"-analogous to that of c. 315 
on public associations of the faithful; but in this case the direction is exer
cised through the chancellor as the institutional representative of the Holy 
See ( cf. SapChr 12) or through the CCE-includes actions of a varied na
ture, some of which are incumbent upon the chancellor and others di
rectly on the congregation. Of the latter, the acts of appointing or 
confirming the rector and president (SapChr 18), the granting of nihil ob
stat to professors prior to their appointment to permanent posts or pro
motion to the highest category of teacher (SapChr 27 § 2) are mentioned; 
further, every three years the chancellor should send the congregation a 
detailed report on academic status5; moreover, every year the rector or 
president should send the congregation a statistical summary following 
the outline set by the congregation itself. 6 

2. Paragraph 2 repeats SapChr 7, but extends the approval require
ment to the program of studies also. Article 6 of the "normas aplicatives" 
of SapChr refers to Appendix I for a more detailed presentation of the cri
teria to be followed when drafting statutes for ecclesiastical universities 
and faculties, pointing out ten main points that must be addressed: 

1) name, nature and purpose of the university; 

2) governing entities: chancellor, individual and collegial academic 
authorities; 

3) professors; 

4) students; 

5) officials and auxiliary personnel; 

6) program of studies; 

2. Cf. M. SANCHEZ VEGA, S.M., "El regimen juridico de las universidades eclesiasticas y la 
constituci6n apost6lica 'Sapientia Christiana,"' in Apollinaris, 53 (1980), pp. 349-352. 

3. Cf. J.M. GONZALEZ DEL VALLE, commentary on c. 816, in Pamplona Com. 
4. Cf. e.g., SCCE, De facultatibus theologicis catholicis in studiorum universitatibus 

civilibus in Germania sitis, January 1, 1983, in AAS 75 (1983), pp. 336-341. 
5. Cf. Norme applicative from SapChr art. 8, 6° . 
6. Ibid., art. 14,6° . 
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7) academic degrees; 

8) subsidiary facilities: library; 

9) financial administration; 

10) relationships with other faculties. 

Although there is no norm that is explicitly analogous to c. 314-on 
revising or modifying the statutes of public associations-given the juridi
cal nature of ecclesiastical universities or faculties, it may be said that the 
same system is applicable to them. Consequently, the CCE's approval is re
quired for a modification of the statutes or a substantial change in the pro
gram of studies. 
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817 

Tit. III. Ch. III. Ecclesiastical Universities and Faculties c. 817 

Gradus academicos, qui effectus canonicos in Ecclesia 
habeant, nulla universitas vel facultas conferre valet, 
quae non sit ab Apostolica Sede erecta vel approbata. 

Only a university or a faculty established or approved by the Apostolic See 
may confer academic degrees which have canonical effects in the Church. 

SOURCES: c. 1377; DSD 6-10; SCSUS Ordinationes, 12 iun. 1931, 2 (AAS 
23 [1931] 263-284); SapChr 6,  9; SCCE Ordinationes, 29 apr. 
1979, 7 (AAS 71 [1979) 500-521) 

CROSS REFERENCES: 

COMMENTARY ------

Davide Cito 

"The canonical value of an academic degree is that it is a qualification 
for holding ecclesiastical offices that require a degree. This is particularly 
important for teaching the sacred sciences in faculties, seminaries and 
equivalent schools." 1 The Codal norm requires a doctorate or licentiate 
earned at an ecclesiastical university or faculty in order to hold a position 
to teach philosophical, theological or juridical courses at a seminary 
(c. 253 § 1); a doctorate or at licentiate in the Sacred Scriptures, Theology 
or Canon Law earned at an institute of higher studies approved by the Ap
ostolic See to qualify as candidates for the episcopate (c. 378 § 1 ,5°), al
though the lack of this degree may be allowed if the candidate is "vere 
peritus" in these disciplines; a doctorate or at least a licentiate in Canon 
Law for the office of judicial vicar and adjutant judicial vicars ( c. 1420 § 4), 
judges (c. 1421 § 3), promoters of justice and defenders of the bond 
(c. 1435). 

This canon's scope is thus limited to meeting a qualifying require
ment in order to assume certain duties in the Church, since the canonical 
system gives importance to studies done at institutions that do not have 
the approbation of or are not erected by the Apostolic See. Thus a degree 
required for acceptance by a civil university in one's own country or re
gion where a faculty is located is sufficient for enrolling in an ecclesiasti
cal faculty (SapChr 32 § 1), unless said faculty's statutes stipulate other 
requirements (SapChr 32 § 20). Also, at the discretion of the faculty, any
one who has earned a doctorate in civil law may progress more rapidly 

1. Norme applicative from SapChr art. 7 §1 .  
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through the canon law course of studies. 2 Finally, the possibility of obtain
ing confirmation of certain studies done elsewhere should be mentioned 
(SapChr 45). 

The academic degrees that may be conferred by an ecclesiastical fac
ulty are: the bachelor's, the licentiate and the doctorate (SapChr 47 § 1). 
Other qualifications may be added in accordance with each faculty's pro
gram of studies (SapChr 4 7 § 2). There is no obligation to use these exact 
terms to describe academic degrees in a faculty's statutes, provided de
grees are uniformly described at all ecclesiastical faculties of a given 
region and their equivalence to the degrees mentioned above is clear 
(SapChr 48). 

The range of disciplines in which academic degrees may be con
ferred with the authority of the Holy See include not only the three tradi
tional faculties (Theology, Canon Law and Philosophy), but also the other 
fifteen faculties or institutes "ad instar facultatis" indicated in SapChr 85, 
which are more or less closely related to the sacred sciences: Christian ar
chaeology, Biblical studies and ancient Eastern studies, Church history, 
Christian and classical literature, Liturgy, Missiology, Sacred Music, Psy
chology, Educational science or Pedagogy, Religious science, Social sci
ences, Arabic studies and Islamology, Mediaeval studies, Oriental 
Ecclesiastical studies, "Utriusque Iuris" (both canon and civil law). 

2. Norme applicative from SapChr art. 57 §1 .  
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818 

Tit. III. Ch. III. Ecclesiastical Universities and Faculties c. 818 

Quae de universitatibus catholicis in cann. 8 10 ,  812 et 
813 statuuntur praescripta, de universitatibus facultati
busque ecclesiasticis quoque valent. 

The provisions of cann. 810, 812 and 813 concerning catholic universities 
apply also to ecclesiastical universities and faculties. 

SOURCES: DSD 14, 19-22; SCSUS Ordinationes, 12 iun. 1931, 5 (AAS 23 
[1931] 263-284); SCCE Normae, 20 maii 1968, 17-22 ; SapChr 
22-30; SCCE Ordinationes, 29 apr. 1979, 1, 64 (AAS 71 [1979] 
500, 517) 

CROSS REFERENCES: cc. 810, 812, 813 

COMMENTARY ------

Davide Cito 

This canon concerns the prescriptions given for Catholic universities 
in the areas of professors' suitability ( c. 810), the "mandate" to teach theo
logical disciplines (c. 812), and the pastoral care of students (c. 813), and 
stipulates that these prescriptions are also applicable to ecclesiastical uni
versities and faculties. 

With respect to c. 810, the following may be said: by virtue of the uni
versal nature of ecclesiastical academic institutions, the link between a 
professor and a university center, from a substantive point of view, 
whether it is "Catholic " or "ecclesiastical" (see commentary on c. 815), is 
virtually identical. Consequently, the considerations we mentioned regard
ing suitability requirements with respect to both academic/pedagogical 
suitability and conduct are fully applicable to this canon (see commentary 
on c. 810). 

On the other hand, as far as the applicability of c. 812 is concerned, it 
is necessary to point out that there are opposing doctrinal interpretations. 
The question is whether article 27 § 1 SapChr prevails or not; it uses the 
phrase "missio canonica" instead of "mandate" (cf. commentary on c. 812 
for the juridical meaning of both terms and the various doctrinal positions 
on the subject). At this point, we can only add that the Instruction Donum 
veritatis on the ecclesial vocation of theologians states in no. 22 that "the 
collaboration between theologians and the magisterium takes place in a 
spec ial way when a theologian receives a canonical mission or mandate to 
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teach (missionem canonicam vel mandatum docendi)."1 Further, the Ap
ostolic Constitution Ex Corde ecclesiae explicitly states that ecclesiastical 
universities or faculties, including faculties at Catholic universities, are 
subjec t to the norms of SapChr. 2 Various interpretations are therefore 
possible, although a literal reading of the norms and the practice that has 
been imposed lead us to think that there is a gradual trend toward consid
ering the mandate and the canonical mission to be the same thing, which 
expands the concept of "missio c anonica" and "activities in the name of 
the Church." 

As far as the reference to c. 813 is concerned, the institutional linking 
of ecclesiastical faculties or universities with the Apostolic See places the 
primary competence for pastoral care on the chancellor as the ordinary 
prelate and representative of the Holy See (SapChr 12 and 13 § 1). If the 
chancellor is not also the local ordinary, it is necessary to adopt norms for 
the harmonious exercise of their respective duties (SapChr 12 and 13 § 1). 

1. CDF, Instr. Donum veritatis, no. 22, in AAS 82 (1990), p. 1559. 
2. JOHN PAUL II, Ap. Const. Ex corde Ecclesiae, August 15, 1990, in AAS 82 (1990), 

pp. 1475-1509, no. 1 §2. 
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819 

Tit. III. Ch. III. Ecclesiastical Universities and Faculties c. 819 

Quatenus dioecesis aut instituti religiosi immo vel ipsius 
Ecclesiae universae bonum id requirat, debent Episcopi 
dioecesani aut institutorum Superiores competentes ad 
universitates vel facultates ecclesiasticas mittere iuve
nes et clericos et sodales indole, virtute et ingenio praes
tantes. 

In so far as the good of a diocese or religious institute or indeed even of 
the universal Church requires it, young persons, clerics and members of 
institutes, outstanding in character, intelligence and virtue, must be sent 
to ecclesiastical universities or faculties by their diocesan Bishops or the 
Superiors of their institutes. 

SOURCES: c. 1380; SCCong Deer. Nemo de sacra, 30 apr. 1918 (AAS 10 
[1918] 237-238); Seer. St. Litt. circ., 18 nov. 1920; SCSUS Litt. 
circ., 15 aug. 1931; SCSUS Normae Nessun sacerdote, 20 
aug. 1942; SCSUS Normae, 1 nov. 1950; SCSUS Let, 18 ian. 
1958; OT 18; GE 10; AG 16 ; RFIS 82-85; SCCE Normae, 22 
apr. 1971; DPMB 195 

CROSS REFERENCES: cc. 279 

COMMENTARY ------

Davide Cito 

This canon, inspired by c. 1380 CJC/1917, stresses the specific duty 
of diocesan bishops and religious superiors to send young persons, clerics 
or religious to ecclesiastical universities so that they can obtain academic 
degrees. 

This does not mean that ecclesiastical universities and faculties are 
reserved for these categories of the faithful. On the contrary, "Ecclesiasti
cal Faculties are open to all, both ecclesiastics or laity, who can legally 
give testimony to leading a moral life and to having completed the previ
ous studies appropriate to enrolling in the Faculty" (SapChr 31). Similarly, 
Vatican II affirms that "it is to be hoped that more of the laity will receive 
adequate formation in the sacred disciplines and that some among them 
will dedicate themselves professionally to these studies and contribute to 
their advancement" (GS 62). This desire has been juridically formalized in 
c. 229 § §  1 and 2, where the right of the lay faithful to obtain an academic 
education in the sacred disciplines and earn respective academic degrees 
is recognized. At the same time, this right is a true duty in that each of the 
faithful has the obligation to obtain formation appropriate to his abilities 
and situation. 
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Further, "if we expect every Christian to be prepared to make a de
fense of the faith and to account for the hope that is in us, then all the 
more should candidates for the priesthood and priests have diligent care 
of the quality of their intellectual formation in their education and pasto
ral activity. For the salvation of their brothers and sisters they should seek 
an ever deeper knowledge of the divine mysteries" (PDV 51). For this rea
son, the canon, without juridically ascribing an area to clerics and reli
gious only, more specifically describes their obligations in this regard, 
given their dedication to the Church's public mission. 

The juridical elements that can be extracted from this canon affect 
diocesan bishops and religious superiors first: they have the obligation to 
send young persons, clerics or religious to ecclesiastical universities and 
faculties ("debent ... mittere"). The extent of this obligation is determined 
by two factors: "the good of a diocese or religious institute or indeed even 
of the universal Church"; and the existence of persons who are "outstand
ing in character, intelligence and virtue." 

Although the assessment of these factors is incumbent upon the pas
tors, it must be taken into account, on one hand, that their pastoral govern
ing mission also includes the duty to ensure that all the offices and positions 
requiring an academic degree (cf., e.g., cc. 253 § 1, 1420 § 4, 1421 § 3 ,  1435, 
etc.) are held by persons that meet these requirements and more generally, 
to ensure that there are priests and religious that are satisfactorily qualified 
to carry out their apostolic task and formation more effectively. 1 On the 
other hand, this duty is not limited to providing for the most urgent needs, 
but also, to the extent possible, must fit into a serious pastoral plan for the 
future good of the community of faithful entrusted to their care. 

Finally, it must not be forgotten that an important aspect of the sollici
tudo omnium Ecclesiarum is the contribution by trained personnel to the 
functioning of the bodies carrying out interdiocesan activities, such as bish
ops' conferences, ecclesiastical or Catholic universities, etc., in addition to 
assisting other dioceses with insufficient clergy by sending suitable priests. 

It is necessary that pastors ensure that all of this is properly stressed 
at formation centers, seminaries and dependent novitiates. 

It may be deduced from a study of cc. 273 and 274 § 2 taken together 
that young clerics ( and by analogy, religious) who have the required quali
ties are obligated to attend ecclesiastical universities or faculties, pro
vided they are invited to do so by their own pastor. This does not prevent 
young persons themselves from approaching pastors to express their in
terest and then abiding by their pastors' instructions. 

1. Cf. e.g., SCCong, Circular directed to the presidents of the bishops' conferences, 
November 4, 1969, no. 5, in AAS 62 (1970), p. 125; CCE, Direttive sulla preparaziione degli 
educatori nei seminari, November 4, 1993, nos. 6-9, in L'Osservatore Romano, Supplement 
to no. 8, January 12, 1994 (English edition: January 19, 1994, pp. 7-14). 
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Tit. III. Ch. III. Ecclesiastical Universities and Faculties c. 820 

Curent universitatum et facultatum ecclesiasticarum 
Moderatores ac professores ut variae universitatis facul
tates mutuam sibi, prout obiectum siverit, praestent ope
ram, utque inter propriam universitatem vel facultatem 
et alias universitates et facultates, etiam non ecclesiasti
cas, mutua habeatur cooperatio, qua nempe eaedem co
niuncta opera, conventibus, investigationibus scientificis 
coordinatis aliisque mediis, ad mains scientiarum incre
mentum conspirent. 

Moderators and professors of ecclesiastical universities and faculties are 
to ensure that the various faculties of the university cooperate with each 
other, to the extent that their aims permit. They are also to ensure that be
tween their own university or faculty and other universities and faculties, 
even non-ecclesiastical ones, there be a mutual cooperation in which, 
through conferences, coordinated scientific research and other means, 
they work together for the greater increase of scientific knowledge. 

SOURCES: GE 12; GS 62; SCCE Normae, 20 maii 1968, 64; SapChr 64, 
SCCE Ordinationes, 29 apr. 1979, 49 (AAS 71 [1979] 500-
521) 

CROSS REFERENCES: 

COMMENTARY ------

Davide Cito 

"By its very nature, a University develops culture through its 
research . . .  It is open to all human experience and is ready to dialogue 
with and learn from any culture"1; therefore, the potential for collabora
tion and dialog with similar academic institutions, eschewing any isola
tionism and exclusivism, is a part of the essence of the university spirit. At 
the same time, the canon's invitation to encourage cooperation among ec
clesiastical universities or faculties "and other universities and faculties, 
even non-ecclesiastical ones," is given in the context of the need to "con
front the complex problems facing modern society, and in order to 
strengthen the Catholic identity of the Institutions. "2 These words mean 
the effective possibility "to assure in an institutional manner a Christian 
presence in the university world confronting the great problems of society 
and culture. "3 

1. JOHN PAUL II, Ap. Const. Ex corde Ecclesiae, August 15, 1990, in AAS 82 (1990), 
pp. 1475-1509, no. 43. 

2. Ibid., art. 7 § 1 .  
3. Ibid., 13. 
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This commitment falls upon the moderators and professors of ecclesi
astical universities and faculties. The term "moderators" means all aca
demic authorities, individual or collegial , that preside over a university 
institution. In addition to the chancellor, representative of the Holy See, and 
ordinary prelate on whom a university or faculty is juridically dependent 
(SapChr 12 and 13), there is also a rector, i.e. , the person who directs the 
university,4 a president, i.e., the person who presides over an institute or 
"sui iuris" faculty, 5 and a dean, who presides over a faculty that is part of a 
university. 6 Among collegial authorities we find a university council ( aca
demic senate) and faculty councils. The statutes may provide for other spe
cial councils with specific competencies for certain parts of university life. 7 

The list of possibilities for collaboration given in article 64 of SapChr 
and article 49 of the normas Aplicativas of this Constitution and in the 
canon at hand includes possibilities for collaboration at all levels: teach
ing, academic, publishing, etc. 

With respect to university institutions with which mutual collabora
tion is to be encouraged, the canon gives a working priority: collaboration 
among the various faculties at the same university to the extent that their 
aims permit (cf. also SapChr 64). Next come all other universities and fac
ulties, including non-ecclesiastical ones, i.e. , Catholic and all others. In 
this regard, it should be noted that from the appearance of the SapChr on, 
emphasis has been increasingly placed on the peculiar identity of ecclesi
astical faculties, without thereby separating them from the university 
world. In fact, article 49 § 2 of the normas Aplicativas of this Constitution 
provided that this collaboration should be extended to other faculties, 
"even non-Catholic faculties," thus giving to understand that not only do 
ecclesiastical faculties constitute a particular "species" within the broader 
"genus" of Catholic universities, but also that collaboration with all aca
demic institutions should be sought. Further, the canon uses the phrase 
"even non-ecclesiastical ones." But this does not entail any restriction on 
areas of collaboration; rather, this is intended to emphasize further the 
uniqueness of the category of "ecclesiastical universities." It thus leaves 
intact the possibilities of collaboration with university institutions of all 
kinds, 8 provided their own identity is carefully maintained. "9 This is fur
ther affirmed in Apostolic Constitution Ex corde Ecclesiae, 7 ,  which 
addresses collaboration between Catholic universities and other aca
demic institutions. 

4. Norme applicative from SapChr 13 § 1. 
5. Ibid. 
6. Ibid. 
7. Ibid., 12. 
8. Cf. J. MANZANARES, "Las universidades y facultades eclesiasticas en la nueva 

codificaci6n can6nica," in Seminarium 23 (1983), p. 588. 
9. Norme applicative of SapChr 49 § 2. 

284 



CITO 

821 

Tit. III. Ch. III. Ecclesiastical Universities and Faculties c. 821 

Provideant Episcoporum conferentia atque Episcopus 
dioecesanus ut, ubi fieri poss it, condantur instituta 
superiora scientiarum religiosarum, in quibus nempe 
edoceantur disciplinae theologicae aliaeque quae ad cul
turam christianam pertineant. 

Where it is possible, the Bishops' Conference and the diocesan Bishop are 
to provide for the establishment of institutes for higher religious studies, 
in which are taught theological and other subjects pertaining to christian 
culture. 

SOURCES: GE 10; DPMB 69, 70 

CROSS REFERENCES: 

COMMENTARY ------

Davide Cito 

This canon echoes a provision from the Pastoral Directory for Bish
ops which urges that every effort be made to ensure that as many of the 
laity as possible take specialized ecclesiastical studies (DPMB, 69). It en
trusts to bishops' conferences and diocesan bishops the responsibility of 
founding wherever possible institutes of higher religious studies in addi
tion to those erected by the Holy See. 

The lack of further information in the canon has prevented doctrine 
from delineating with precision the nature of these institutions, 1 which is 
still not at all clear.2 

From the point of view of juridical regulations, this Codal provision 
was developed in the CCE's provisional Normativa3 in order to "help clar
ify the structure of Institutes of Higher Religious Studies." According to 
this "normativa," these institutions, even though they are academic in 
character, differ from the purpose proper to a Theological faculty 
(no. 2.1). Its purpose is to "promote the theological formation of the 
laity ... prepare candidates for various ecclesial ministries and services; 

1. Cf. J.M. GoNzALEZ DEL VALLE, commentary on C. 821, inPamplona Com; L. DE ECHEVERRIA, 
commentary on c. 821, in Salamanca Com. 

2. Cf. Gli istituti di scienze religiose nella Chiesa, per uno statuto epistemologico 
(Bologna 1991). 

3. CCE, Normativa per l'Istituto Superiore di Scienze Religiose , May 12, 1987, prot. 
7617/87. 
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certifying Catholic Religion professors for schools" (no. 2.2). The respon
sibility for the functioning and promotion of institutes of higher religious 
studies is incumbent upon diocesan bishops in all areas related to safe
guarding and promoting the Catholic faith, recruiting and certifying the 
teaching staff, and matters having to do with the institute's finances. The 
supervision of the institute's pastoral goals and the territory it encom
passes is incumbent upon the bishops' conference. Finally, all matters re
lated to the institute's ac ademic standards are inc umbent upon its 
sponsoring theological faculty (no. 4). 

Insofar as an institute's juridical system is concerned, the duties of a 
Grand Chancellor of an ecclesiastical university are assigned to the bishop 
of the diocese where the institute is headquartered (nos. 7-9). SapChr 
norms govern professors and students in areas having to do with suitabil
ity requirements (nos. 18-23). 

Studies taken at an institute of higher religious studies lead to an ac
ademic degree: the "Master's in Religious studies" granted by the Theolog
ical faculty sponsoring the center (nos. 30-32). 
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TITULUS IV 

De instrumentis communicationis socialis 
et in specie de libris 

TITLE IV 

The Means of Social Communication and 
Books in Particular 

------- INTRODUCTION ------

Carlos J. Errazuriz 

1 .  Organization of the CIC 

The CIC, like the CCEO: cf. cc. 651-666, has expanded the object of 
the parallel title of CIC/1917 (De praevia censura librorum eorumque 
prohibitione), which only mentioned books and other writings intended 
for public disclosure. In fact, the current title mentions means of social 
communication in general, including books: De instrumentis communi
cationis socialis et in specie de libris. The description of ecclesiastical 
magisterium in Inter mirifica of Vatican II, which is entitled Decretum de 
instrumentis communicationis socialis, is thus echoed in canonical leg
islation. 

The inclusion of books among instruments of social communication 
has been criticized by certain specialists, especially because books, as a 
general rule, are not part of modern mass media. 1 However, there is no 
question that the publishing world is now becoming a mass medium, and 
increasingly so, and it operates in growing contact with the world of the 
press and audiovisual media. Further, it is especially important from the 
canonical point of view to point out a common basic problem that justifies 
the option chosen in the Codal system, without affecting the fact that the 
specific characteristics of each medium determine significant differences 
in the respective juridical-canonical norm. 

1. Cf. e.g. E. BARAGLI, "I 'mass media' nel nuovo Codice di Diritto Canonico," in La Civilta 
Cattolica 134 (1983), p. 218. 
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However, mention of other instruments of soc ial communication is 
only made in three of the canons in this title: the two introductory canons 
(cc. 822 and 823) and c. 831 § 2 ,  concerning a very spec ific point. Other 
references to these instruments are scattered in several plac es in CIC. 2 

These references have been the object of special attention in certain liter
ature that is espec ially interested in the Church's pastoral care in this 
area,3 at times lamenting the new Code's insuffic ient sensitivity to this 
area.4 In order to assess this critic ism, perhaps it would be advisable 
to look more closely at what the specific purpose of canon law is in this 
area ( cf. below, no. 3; and commentary on cc. 822 and 833). This purpose 
is better achieved through norms than by exhortations and programmatic 
directives, whic h are more appropriate for other types of magisterial
pastoral documents. However, this does not prevent us from noting a 
somewhat excessive sparseness in the universal law as far as juridical 
norms per se are concerned, since it can be said that except for quite con
crete arenas, canonical regulations on the other instruments simply ref er 
to particular law.5 On the other hand, CCEO, in addition to expressly rele
gating to particular law more detailed regulations on the use of audiovi
sual media with respec t  to Catholic doc trine or morals (c f. c .  653), 
stipulates that common law norms on books apply to all writings or mes
sages (serrno) that are reproduced by any technical means and intended 
for public release. Naturally, this applic ation must take into account dif
ferences between various types of communication (e.g., for timely com
munication requirements). 

2. Historical precedents of the norms of this title 

As is well known, the invention of the press, especially in the histori
cal context of the Protestant Reformation, gave rise to an intense juridico
canonical response effort by the Church in defense of the Catholic faith, as 
well as other aspects of the positive use of the press for ecclesial purposes. 
'I\vo canonical institutions developed in this regard: prior censorship and 
the prohibition of books contrary to the faith and morals. CIC/1917 echoed 

2. Cf. cc. 747 § 1 (use of the means of communication proper for the Church in her 
mission of evangelization); 761 (the diffusion of the legitimate eclesiastical authority's 
statements written for particular occasions); 779 (use in catechesis); 804 §1 (use in Catholic 
religious education); 1063, 1° (use in marriage pastoral formation). 

3. Apart from the cited article by BARAGLI, cf. e.g. p. MONNI, L'informazione: un 
diritto-un dovere. Rassegna di legislazione internazionale (Cagliari 1989), pp. 389-447; 
H. MussrNGHOFF, "Communicatio socialis in novo Cadice," in Monitor Ecclesiasticus 1 12 
(1987), pp. 385-405. 

4. Cf. e.g. A. RUSZKOWSKI-I. RUSZKOWSKA, "La communication sociale: parent pauvre du 
Code de droit canonique (canons 822-832)," in Studia canonica 23 (1989), pp. 471-484. 

5. On the importance of the particular law in this regard, cf. J.A. FUENTES, "La funci6n de 
ensefiar," in Manual de Derecho Canonico, 2nd ed. (Pamplona 1991), p. 455. 
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the extensive former legislation in title 23 of book III (cc. 1384-1405), 
whic h begins with this statement: "The Church has the right to demand 
that the faithful not publish books that have not been reviewed by the 
Church in advance and to prohibit with a just cause any books published 
by any person" (c. 1384 § 1). This historic legislation6 had been expressed 
essentially again shortly before by Leo XIII7 and supplemented in certain 
areas by St. Pius X in his documents against modernism.8 

After Vatican Council II, ecclesiastical legislation on the prohibition 
of books at the universal level was repealed by abrogating the juridical 
status of the Index librorum prohibitorum (a list of books specifically 
prohibited by the Holy See), as well as the general ipso iure prohibitions 
and the canonical penalties stipulated for violating this discipline.9 As is 
logical, this change left the moral grounds for this legislation unchanged: 
the need to prevent dangers to the faith and morals that might be posed by 
written materials. This aspect, pointed out by Vatican Council II ( cf. IM 7, 
10-12), was expressly clarified upon repealing the canonical prohibition 
and was recently explained in CCEO (cf. cc. 652, 665). On the other hand, 
the possibility of introducing prohibitions in concrete cases10 or by partic
ular law11  naturally remains open (here too the CCEO is explicit about this 
possibility: cf. c. 652 § 1). In any case, once the universal canonical system 
of prohibiting books was repealed, this whole delicate and important issue 
of the use of means of social communication is now entrusted above all to 
the moral responsibility of the faithful themselves with respect to them
selves and other persons whose formation, for various reasons, is en
trusted to them ( responsibility of parents, educators, etc.). 

6. One can find a synthesis and bibliography on this topic in p. CIPR0TTI, "Libri proibiti 
(diritto canonico)," in Enciclopedia del diritto, vol. XXIV (Milan 1974), pp. 630-635. 

7. Cf. the Const. Officiorum ac munerum, January 25, 1897, in p. GASPARRI, Codicis 
Juris Canonici Fontes, vol. III (Rome 1933), no. 632, pp. 502-512. 

8. Cf. the Const. Officiorum ac munerum, January 25, 1897, in p. GASPARRI, Codicis 
Juris Canonici Fontes, vol. III (Rome 1933), no. 632, pp. 502-512. 

9. Cf. SCDF, Notification regarding the Index of forbidden books, June 14, 1966, in AAS 
58 (1966), p. 445; and the preceding interpretive Decree, November 15, 1966, ibid., p. 1186. 
Between these decrees, cf. R.R. B0RT0LOTII, "Librorum prohibitio iuxta notificationem S.C. 
pro Doctrina Fidei, die 14 iunii 1966,"  in Periodica 56 (1967), pp. 1 1 6-138. After the 
interpretive decree, cf. G. MAY, "Die Aufhebung der kirchlichen Bucherverbote," in K. SIEPEN
J. WEITZEL-P. WIRTH (Eds .) ,  Ecclesia et ius. Festgabe fiir A. Scheuermann zum 60. 
Geburtstag, (Munich-Paderborn-Vienna 1968), pp. 54 7-571 .  Recently, cf. W. REES, "Der 
Schutz der Glaubens-und Sittenlehre durch kirchliche Gesetze. Index librorum prohibitorum. 
Bucherzensur. Lehrbeanstandungsverfahren. Nachkonziliare Anderungen und gegenwartiger 
Rechtszustand," in Archiv filr katholisches Kirchenrecht 160 (1991) ,  pp. 3-24; and 
D. C0MP0STA, "L'Indice dei libri proibiti," in Euntes docete 45 (1992), pp. 357-407. For more 
sources, cf. note 3 in G. MAY, art. cit. (pp. 548ft). 

10. Cf. for example CDF, Decreto sabre algunas doctrinas y prcicticas de la asociaci6n 
Opus Angelorum, June 6, 1992, in AAS 84 (1992), pp. 805ff. 
11 .  Cf. the example of a prohibition by a Latin American bishop in 1975, reprinted in 

L. DE ECHEVERRIA, "La vigilancia episcopal sabre la publicaci6n de libros," in Revista 
espaiiola de Derecho Canonico 31 (1975), pp. 352ff. 
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After Vatican II a new norm, which is still in effect, was promulgated 
regarding the procedure for the review and potential rejection by the 
SCDF of teachings concerning faith or morals.12 Although this procedure 
is not limited to teachings put forth in written publications, in reality it is 
applied mainly to them. In any case, a distinction should be made between 
rejecting teachings (which is a doctrinal judgment of incompatibility with 
the faith or morals) and prohibiting books ( a disciplinary measure having 
to do with the conduct of the faithful with respect to books containing er
roneous or dangerous teachings). 

Prior censorship has also been superseded by post-conciliar legisla
tion by virtue of SCDF's Decree Ecclesiae pastorum concerning the vigi
lance of books by the pastors of the Church.13 Apart from not using the 
term "censorship,"  the new discipline is characterized above all by pre
scribing a license or approbation as obligatory only for certain categories 
of books that are especially relevant to the Church by virtue of either their 
contents (books of Sacred Scripture, liturgical and prayer books, cate
chetical writings, textbooks in subjects related to the faith or morals) or 
the way they are distributed (books displayed or offered for sale at sacred 
places). Moreover, in the case of other publications with particular doctri
nal or moral relevance, the obligatory prior censorship requirement has 
become a recommendation that these publications be submitted to the 
local ordinary for approval. With few modifications, this same approach 
has been taken by the other canons in this title, based mainly on Decree 
Ecclesiae pastorum. 

3. Juridico-canonical relevance of the instruments of social 
communication 

The use of instruments of social communication has a juridical di
mension within the Church itself that constitutes grounds for exercising 
the power of governance in this area. This dimension is traditionally re-

12. C.f. Nova agendi ratio in doctrinarum examine, January 15, 1971, in AAS 63 (1971), 
pp. 234- 236. Regarding this procedure, cf. E .  CORECCO-W. AYMANS, "Magistero ecclesiale e 
teologia. Riflessioni sulla nuova procedura della Congregazione per la dottrina della fede 
nell'esame delle dottrine teologiche," in Strumento internazionale per un lavoro teologico. 
Communio, no. 14, 1 974, pp. 32-46; c. DE DIEGO-LORA, "Procedimientos para el examen y 
juicio de las doctrinas," in Ius Canonicum 14 (1974), pp. 149-203; J. MEDINA, "El nuevo 
procedimiento para el examen de las doctrinas , "  ibid . , 1 4  ( 1 974) ,  pp .  204-2 1 9 ;  
H. HEINEMANN, Lehrbeanstandung in der katholischen Kirche: Analyse und Kritik des 
Lehrbeanstandungsverfahren (Trier 1981). 

13. March 19, 1975, in AAS 67 (1975), pp. 281-284. Regarding this decree, cf. L. DE 
ECHEVERRIA, "La vigilancia episcopal. . . , "  cit.; E. BARAGLI, "Una costante preoccupazione 
pastorale della Chiesa: !"imprimatur' , "  in La Civilta Cattolica 126 (1975) 2, pp. 436-449; 
F.J. URRUTIA, "De limitibus libertatis scribendi fidelium iuxta legem canonicam," in Periodica 
65 (1976), pp. 529-583. 
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lated above all with the guardianship of the doctrine of the faith, to the 
point that during the work on the revision of the Code it was suggested 
that this title be called De fidei doctrina tuenda, 14 and in some manuals 
this matter is discussed under this title. 15 

This discipline thus falls in the domain of the duty of preserving the 
word of God in the Church, 16 with respect to which there are true juridical 
rights and duties both on the level of the fundamental equality of the bap
tized (the right of the faithful to preserve this word in its divine authentic
ity: cf. c. 748 § 1; the related juridical duty of the faithful to pass it on or 
the duty of communion in the profession of faith: cf. c. 209 § 1 with re
spect to c. 205), as well as on the level of the hierarchical distinction 
within the people of God (the right-duty of the sacred pastors with respect 
to the magisterium, a visible guarantee of communion in faith, and the re
lated duty of obedience to this magisterium on the part of all the members 
of the Church: cf. cc. 212 § 1, 749-754). 

However, the canonical relevance of the means of communication 
also extends to other areas. First, from the point of view of the effective 
conduct of the Church's evangelizing mission by means of these instru
ments, the canonical norms contain above all the Church's self-organizing 
provisions as an institution with respect to its activity in this area (e.g., 
being involved with the creation and functioning of specialized pastoral 
bodies), as well as exhortations directed at persons working in this field 
and the faithful in general ( cf. commentary on c. 822). 

On the other hand, also from the perspective of protecting the legiti
mate freedom of the faithful, the use of instruments of communication 
presents an undeniable juridico-canonical consideration. CIC declarations 
on the rights of the faithful and the laity ( cf. cc. 208-231), principally their 
fundamental right to proclaim the word (cf. cc. 2 1 1 ,  225) and to express 
their opinion on matters related to the good of the Church, should be 
taken into account, within communion, naturally (cf. cc. 212  § 3, 218) .  
Therefore it is possible to speak of a true right to public opinion in the 
Church. 17 

Closely related matters on the so-called "Right to Information"18 are 
also raised in the Church. These matters are especially delicate and 
complex in an ecclesial context. Above all, the right of the faithful to 

14. Cf. Comm. 21 (1981), p. 280. 
15. Cf. e.g. H. HEINEMANN, "Schutz der Glaubens- und Sittenlehre," in J. LISTL-H. MDLLER

H. SCHMITZ (Eds.) ,  Handbuch der katholichen Kirchenrechts (Regensburg 1983) , §66, 
pp. 567-578. 

16. I have dealt further with this issue in Il "munus docendi Ecclesiae": diritti e doveri 
dei fedeli (Milan 1991), pp. 77-164. 
17. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia, 3rd ed. (Pamplona 1991), pp. 144-149. 
18. Regarding this discipline in the context of civil law, cf. e.g. J.M. DESANTES, 

Fundamentos del Derecho de la Informaci6n (Madrid 1977); and C. SORIA, Derecho de la 
Informaci6n: analisis de su concepto (San Jose de Costa Rica 1987). 
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information within the Church should be protected. Although this right is 
not expressly mentioned in the Code ( which would perhaps have been de
sirable19), it obviously exists ex natura sua and was the subject of an ex
plicit declaration in the pastoral Instruction Communio et progressio,20 

no. 119. At the same time, the limits of this right should also be juridically 
protected, insofar as both the common ecclesial good and the good of 
other faithful and other persons are concerned. Among other issues, the 
matter arises here of the protection of the right to a good reputation and 
privacy ( cf. c. 220) and the right to confidentiality within the Church (in its 
various forms: sacramental seal, confidentiality of office, etc.). 21 

19. Cf. E. BARAGLI, "Nel ventennale dell' 'Inter mirifica': i mass media nel nuovo 'Codice di 
Diritto Canonico,"' in Palestra del Clero 63 (1984), pp. 152-153. 
20. This Instr. was issued by the PCSCM to ensure the application of the Deer. IM and 

following its mandate: May 23, 1971, in AAS 63 (1971), pp. 593-656). 
21. Cf. the explanation of the Instr. Communio e t  progressio, cit., no. 121.  Cf. cc. 471,1°, 

983-984, 1388, 1455, 1457, 1546, 1559, 1598, 1602 § 2. Regarding pontifical secrecy, cf. SECR. 
ST., Instr. Secreta Continere , February 4, 1974, in AAS 66 (1974), pp. 89-92; RGCR, 36. 
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822 

Tit. IV. The Means of Social Communication . . .  c. 822 

§ 1. Ecclesiae pastores, in suo munere explendo iure 
Ecclesiae proprio utentes, instrumenta communica
tionis socialis adhibere satagant. 

§ 2.  Iisdem pastoribus curae sit fideles edocere se officio 
teneri cooperandi ut instrumentorum communicatio
nis socialis usus humano christianoque spiritu vivifi
cetur. 

§ 3. Omnes christifideles, ii praesertim qui quoquo modo 
in eorundem instrumentorum ordinatione ant usu 
partem habent, solliciti sint operam adiutricem 
actioni pastorali praestare, ita ut Ecclesia etiam his 
instrumentis munus suum efficaciter exerceat. 

§ 1. In exercising their office the pastors of the Church, availing them
selves of a right proper to the Church, are to make an ample use of 
the means of social communication. 

§ 2. Pastors are also to teach the faithful that they have the duty of work
ing together so that the use of the means of social communication 
may be imbued with a human and christian spirit. 

§ 3. All Christ's faithful, especially those who in any way take part in the 
management or use of the media, are to be diligent in assisting pasto
ral action, so that the Church can effectively exercise its mission 
through these means. 

SOURCES: Prus pp. XII, Enc. Miranda prorsus, 8 sep. 1957 (AAS 49 
( 1957] 765-805) , I0ANNES pp. XXIII, Let. Nostra Patris, 29 
iun. 1961 (AAS 53 ( 1961] 491-495); IM 1-3, 13, 16; PCSCM In
str. Communio et progressio, 23 iun. 1971 (AAS 63 ( 1971]  
593-656); DPMB 74 

CROSS REFERENCES: cc. 747 § 1 ,  761 , 779, 804 § 1 ,  1063, 1° 

C OMME NTARY ------

Carlos J. Errazuriz 

1 .  Structure and perspective of the canon 

This canon, which has no precedents in CIC/1917, is a significant 
broadening of the thematic focus of this title .  Its text is closely inspired 
by Inter mirifica 3 and 13, where the relationship between instruments 
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of soc ial communication and the evangelizing mission of the Church is 
presented. 

The canon's three paragraphs foc us on this relationship from the 
point of view of the sacred pastors. The pastors' duty to use these instru
ments in carrying out their pastoral mission is mentioned first (§ 1); the 
pastors' duty to instruct the faithful on their duty to imbue the world of so
cial communications with a human and Christian spirit is mentioned next 
(§ 2); and finally, it is stipulated that all the faithful, especially those who 
are involved in the world of communications, are to be diligent in support
ing pastoral action taking place through the communications media (§ 3). 
As is done in other places in book III, it would perhaps have been useful to 
set forth first the faithful's juridical position as such and then proceed to 
describe the hierarchy's role. In this way, greater emphasis would have 
been given to the fact that the vital connection between the important and 
delicate social communications sector and the Church's mission is incum
bent above all upon the very faithful that are involved in this sec tor, 
whether as professionals in the field or by virtue of habitual c ontact 
proper to all citizens, at least as a user. 

2. Apostolate of the faithful in the instruments of social 
communication 

The work of the faithful-especially of all the laity-in the area of 
soc ial communications is currently one of the most important and incisive 
fields of the apostolate to imbue temporal realities with the Christian 
spirit ( c f. CL 44). In the canonical system, this action appears as an exer
cise of the faithful's right to legitimate freedom in temporal matters ( cf. 
c. 227) and a channel of the right to proclaim the Gospel ( cf. cc. 211 and 
225), and at the same time as an area in which the fundamental juridical 
right of communion is to be lived (cf. c. 209 § 1), espec ially with respect to 
the bond of the profession of faith ( cf. c. 205). Harnessing and living the 
profound harmony between this freedom and communion is probably one 
of the greatest challenges the Church faces in this phase of inculcating the 
doctrine of Vatican Council II. 

The foregoing is true not only for the individual involvement of the 
faithful in social communication, but also for common initiatives they pro
mote in this area. In accordance with the all-encompassing nature of the 
Christian voc ation, these initiatives-if carried out with the condition 
proper to a Christian-cannot be imagined outside an apostolic purpose. 
It is not necessary for this purpose to fall within the canonical struc ture 
for said initiatives. These initiatives may remain undertakings that were 
juridically conceived and organized in an exc lusively secular or civil man
ner (in which non-Catholics may also be involved who respect this apos
tolic orientation and at least empathize with the human values that are to 
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inspire activity in the world of communications), which will often also be 
highly useful from the point of view of apostolic effectiveness. The risk of 
reducing the presence of Christians in the mass media to official Catholic 
instruments of communications, which are sometimes considered to be 
mouthpieces for a sector of c ivil society, with some possible confusion 
concerning the distinc tion and interrelation between the temporal order 
and the spiritual order, can be avoided. 1 

These initiatives of the faithful to which they have a right may be un
derstood as being included among the apostolic initiatives proper to them 
(cf. c. 216). An interesting reference to this possibility (mentioned with re
spect to the press, but applic able to any medium) is found in Inter 
mirifica 14: "However, to form readers in a truly Christian spirit, an au
thentically Catholic press ought to be established and supported. Such a 
press, whether it be established and directed by the ecclesiastical authori
ties or by individual Catholics, would have for its manifest purpose to 
form, to consolidate and to promote a public opinion in conformity with 
the natural law and with Catholic doctrines and directives. It would also 
spread and adequately explain its relationship with the Church's life." Ob
viously, these objectives can only be attained to the extent that this activ
ity is done in a thoroughly professional manner, i.e. , in accordance with 
the technical and ethical requirements of human work in this area. 

3. Apostolic mission of the Church as an institution with regard to 
the means of social communication 

The apostolic importance of the activity undertaken by the faithful
acting as ordinary citizens and the faithful not claiming to represent the 
Church as such-naturally does not diminish in any way the importance of 
the Church's institutional activity with respect to social communication. 
Above all, as indicated in § 2 of this canon, the sacred pastors-as the 
principal representatives of the Church as an institution-are to promote 
this assumption of responsibilities by all the baptized-in particular the 
lay faithful-for the profound evangelization of every single person in this 
regard. But instruments of social communication are also to be used to 
carry out more efficiently the tasks proper to the institutional Church. 

From the point of view of the teaching office, means of communic a
tion are a privileged channel for preaching and catechesis ( which greatly 

1. Regarding the relationship between these orders, cf. LG 36; GS 76; and in doctrine, 
G. Lo CASTRO, "Ordine temporale, ordine spirituale e promozione umana," in Nuovi accordi 

fra Stato e confessioni religiose (Milan 1985) , pp. 271-331. Cf. also J.L. GUTIERREZ, "La 
Iglesia ante el orden temporal (textos del Concilio Vaticano II)," in Las relaciones entre la 
Iglesia y el Estado. Estudios en memoria del Profesor Pedro Lombardia (Madrid 1989), 
pp. 213-226. 
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favors its universality and adaptation to the listeners' diverse circum
stances: cf. cc. 772 § 2 and 779), as well as an extremely important way to 
spread the magisterium of the Church and more generally, public state
ments by the ecclesiastical authority on the occasion of certain events ( cf. 
c. 761). Relationships between the ecclesiastical organization and the 
news media (press offices, spokespersons and press releases by dioceses, 
bishops' conferences, the Holy See, etc.) are becoming more and more im
portant. 

In the area of the sanctifying office, radio and television broadcasts of 
the Holy Mass and other liturgical ceremonies and acts of popular devo
tions2 may be mentioned, as well as the possibility of obtaining an indul
gence by radio or television for those who receive the blessing of the Pope. 3 

Paragraphs 1 and 3 especially refer to this pastoral use of the mu
nera docendi et sanctificandi. In this context, however, mention should 
also be made of this sector's connection with the Church's governance of
fice (munus regendi). In addition to the juridico-canonical regulations of 
the use of these means (which is the basic purpose of the title containing 
the canon in question), there is an increasing pastoral activity to promote 
and coordinate the presence of the Church and the faithful in the world of 
social communications. 

Specialized pastoral bodies have been created over the last few de
cades to develop this activity, among which an entity of the Holy See itself 
corresponding to the current dicastery known as the "Pontifical Council 
for Social Communications" (cf. PB 169-170)4 stands out. It has been in 
existence for over forty years. Similar bodies operate at diocesan, national 
and continenal levels. Also, there are associations of international Catho
lic organizations (OCIC for the cinema and audiovisual media, headquar
tered in Brussels; UCIP for the press, headquartered in Geneva; and UNDA 
for radio and television, headquartered in Brussels) that operate in close 
contact with the pastoral bodies mentioned above. 5 

There are a number of other examples of this promotional pastoral 
activity: the annual celebration of a World Social Communications Day in
stituted by Vatican Council II ( cf. IM 18); several magisterial and pastoral 
documents specifically devoted to the subject ( of which, in addition to the 
conciliar Decree, the pastoral Instruction Communio et progressio refer
enced above, issued by the PCSCM in 1971, and followed twenty years 
later by another pastoral Instruction Aetatis novae, issued by what is now 

2. Cf. SC 20 ; Instr. Communio et progressio, from May 23, 1971, AAS 63 (1971), pp. 593-
656 , no. 151 . 

3. Cf. SAP, Decree, December 14, 1985, in AAS 78 (1986) , pp. 293-294. 
4. Cf. p. DUZNIAK, Il Pontificio Consiglio delle Comunicazioni Sociali: storia, struttura 

e funzioni, with a presentation by Card. A.M. DESKUR, President Emeritus of the same 
Pontifical Council, pro manuscripto (Rome 1991). 

5. Cf. IM 20-22 ; Instr. Communio et  progressio, cit. , nos . 168-180. 

296 



ERRAZURIZ Tit. IV. The Means of Social Communication . . .  c. 822 

known as the PCSC,6 merits special mention, as does the Church's partici
pation in various public and private organizations, national and interna
tional, that are related to social circumstances, etc.). 

Finally, it is not only possible that some programs or space in certain 
public or private media may appear to be officially linked with the Church, 
but also that some means of c ommunication as such are institutionally 
linked both with entities of the ecclesiastical organization (the Holy See, 
bishops' conferences, dioceses, parishes, etc.) and with other entities 
whose activities may to some extent commit the Church as an institution 
(religious institutes, public associations of the faithful, etc.). These means 
are what the Code calls "proper" to the Church (cf. c. 747 § 1). The recent 
CDF Instruction "On Certain Aspects Related to the Use of Instruments of 
Social Communications for the Promotion of the Doctrine of the Faith"7 

(having referred in no. 14 to the apostolate of the faithful in the area of 
publishing, understood more broadly) gives special emphasis to "publish
ing activity by Catholic institutions" (no. 15), and particularly to "publish
ing houses of religious" (no. 18), stressing the responsibility arising from 
their special bond with the Church. Since in these cases, there is often 
some kind of institutional presence of the Church in temporal realities,8 

special prudence should be exercised in these means of communication to 
avoid even the appearance that the Church as such is taking certain posi
tions contingent on political, economic , cultural or other issues within the 
broad area where Catholics may freely express their opinion. 

6. February 22, 1992, in AAS 84 (1992), pp. 447-468. Other recent documents regarding 
this material are: PCSC , Criterios de colaboraci6n ecumenica e interreligiosa en el campo 
de las comunicaciones sociales, October 4, 1989, Italian translation in EV, vol. XI (Bologna 
1991), nos. 2657- 2679; SCCE, Orientaciones para la formaci6n de los futuros sacerdotes 
acerca de los instrumentos de comunicaci6n social, March 19, 1986, Italian translation in 
EV, vol. X (Bologna 1989) , nos. 75-116. (For preceding documents, cf. the summary of 
E. BARAGLI, Comunicazione, comunione e Chiesa (Rome 1973)). 

7. March 30, 1992, in Comm. 24 (1992), pp. 18-27. Regarding its juridical nature, cf. 
P.V. PINTO, "L'Imprimatur: storia e nom1ativa," in Euntes Docete 46 (1993), pp. ll0ff. 

8. Cf. J. HERVADA, "Elementi per una teoria fondamentale sulla relazione Chiesa-mondo," 
in Ius Ecclesiae 2 (1990), p. 59. 
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§ 1 .  Ut veritatum fidei morumque integritas servetur, of
ficum et ius est Ecclesiae pastoribus invigilandi, ne 
scriptis aut usu instrumentorum communicationis 
socialis christifidelium fidei ant moribus detrimen
tum afferatur; item exigendi, ut quae fidem moresve 
tangant a christifidelibus edenda suo iudicio subi
ciantur; necnon reprobandi scripta quae rectae fidei 
ant bonis moribus noceant. 

§ 2 .  Officium et ins, de quibus in § 1, competunt Episco
pis, tum singulis tum in conciliis particularibus vel 
Episcoporum conferentiis adunatis quoad christifi
deles suae curae commissos, supremae autem Eccle
siae auctoritati quoad universum Dei populum. 

§ 1. In order to safeguard the integrity of faith and morals, pastors of the 
Church have the duty and the right to ensure that in writings or in the 
use of the means of soc ial communic ation there should be no ill ef
fect on the faith and morals of Christ's faithful. They also have the 
duty and the right to demand that where writings of Christ's faithful 
touch upon matters of faith and morals, these be submitted to their 
judgement. Moreover, they have the duty and the right to condemn 
writings which harm true faith or good morals. 

§ 2. For Christ's faithful entrusted to their care, the duty and the right 
mentioned in § 1 belong to the Bishops, both as individuals and in 
particular councils or Bishops' Conferences; for the whole people of 
God, they belong to the supreme authority in the Church. 

SOURCES: § 1: c. 1384 § 1; SCCong Let., 14 iun. 1938; SCRO Instr. Cum 
in pravis, 17 apr. 1943 (AAS 35 [1943 ] 144-145); Prus 
pp. XII, Enc. Humani generis, 12 aug. 1950 (AAS 42 [1950] 
561-578, 577-578); SCRO Monitum, 28 feb. 1962; SCDF No
tij. ,  14 iun. 1966 (AAS 58 [1966] 455); SCDF Deer. Post 
editam, 15 nov. 1966 (AAS 58 [1966] 1186); SNB Instr. Docu
mentum quod, 28 aug. 1968, in fine (AAS 60 [1968] 692-704); 
DPMB 73; EP prooemium 
§ 2: SCRO Monitum, 15 mar. 1923 (AAS 15 [1923] 152); SCRO 
Instr. Cum in pravis, 17 apr. 1943 (AAS 35 [1943] 144-145); 
Prus pp. XII, Enc. Humani generis, 12 aug. 1950 (AAS 42 
[1950] 561-578, 577-578); SCDF Instr. Litteris apostolicis, 
23 feb. 1967; DPMB 73; EP prooemium 

CROSS REFERENCES: cc. 205, 209 § 1, 386 § 2, 392, 749-754 
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COMMENTARY ------

Carlos J. Errazuriz 

1 .  Juridico-canonical protection of faith and morals in the area of 
social communication 

Following c. 822, which opens the panorama of the relationship be
tween the Church and instruments of social communication in its entirety, 
this canon-which quite closely follows a passage on the presentation of 
the reasons for Ecclesiae Pastorum-introduces and gives the meaning of 
the discipline continued in the rest of the title of which it is a part: safe
guarding the integrity of the truths of faith and morals. This gives rise to a 
series of specific functions (rights-duties) of the hierarchy by virtue of 
their proper service and power. However, it should not be forgotten that 
the responsibility-which is also juridical-for the good of the faith (and 
of its consequences in practicing it: morals , according to the traditional 
two words fides et mores) is also incumbent upon all the baptized ( cf. in
troduction to tit. IV, no. 3). 

The activity of safeguarding the doctrine of the faith has been the 
subject of more or less radical criticism within the Church itself. This crit
icism objects to any "repressive" action as contrary to the legitimate free
dom of the faithful, particularly of theologians. In this way, an attempt is 
made to interpret the norms of the following canons in the most restric
tive manner possible , invoking the hermeneutic principle of c. 18, under 
which the laws limiting the free exercise of rights should be interpreted 
strictly. 1 Although this may be true with respect to the strict obligation to 
submit writings for the approval of the ecclesiastical authority prior to 
publication (which is considerably reduced in current legislation) , it is no 
less true that prior review is intended to be a service to the author and to 
the entire ecclesial community2 insofar as safeguarding the word of God 
in the Church is concerned. It is therefore understood that the author has 
a right to receive a reply when he requests approval or permission (which 
is stated in the CDF Instruction "On Some Aspects Related to the Use of 
Instruments of Social Communications in Promoting the Doctrine of the 
Faith,"3 no. 10 § 1); and that c. 827 § 3 contains a recommendation that au
thoritative prior judgment is to be requested for all writing "containing 
anything that peculiarly affects religion or the integrity of morals." 

1. Cf. J.A. C0RIDEN, "The Teaching Office of the Church," in J.A. C0RIDEN-T.J. GREEN
D.E. HEINTSCHIEL, The Code of Canon Law. A Text and Commentary (New York 1985), 
pp. 578-586. 

2. Regarding this logic of service, cf. L. DE ECHEVERRIA, "La vigilancia episcopal sabre la 
publicaci6n de libros," in Revista Espanola de Derecho Canonico 31 (1975), pp. 353-356. 

3. March 30, 1992, in Comm. 24 (1992), pp. 18-27 
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Beyond these provisions, the positive, truly pastoral and promo
tional sense of these juridical measures safeguarding the faith should be 
pointed out. From this point of view, the CDF Instruction mentioned 
above, which, by its nature, is not intended to, nor can it, modify Codal 
norms (cf. c. 34), contains a basic proposition that transcends the recur
ring tension in this area between the juridical and the pastoral. The very 
title of the Instructionwhich speaks of "promoting the doctrine of the 
faith" is significant. But this section in the introduction is even more sig
nificant: "The canonical norms are a guarantee of everyone's freedom, 
both for the faithful in particular and for pastoral agents, theologians and 
all Catholic reporters, who have a right to express their opinion, provided 
they always safeguard the integrity of the faith and morals and give due re
spect to the Pastors. Further, laws regulating news guarantee and promote 
the right of all users of the means of social communications to accurate 
news and of reporters in general to report their thinking within the limits 
of professional ethics, including matters related to the way in which reli
gious subjects are treated." 

In this area, one cannot yield to the impression that only the virtually 
unlimited rights of authors and editors exist. T his proposition makes no 
sense in civil society, either. T he rights of readers and other users of the 
means of social communication presuppose inherent limits on the rights 
of persons conveying a message. Concretely, it is inconceivable of a 
"right" in the Church to hinder the only Gospel of Christ entrusted to the 
whole Church and in a particular way to the ministry of those succeeding 
the Apostolic College. 

Obviously, this is not to exalt juridico-canonical methods as if they 
were the only remedy for the crisis in faith and morals. There are other 
higher-priority resources: above all, the very apostolic and pastoral vitality 
of the entire Church, especially insofar as its impact on culture is con
cerned and from the pastors' point of view, on-going contact and dialog 
with the world of culture and theology (cf. Instr. cit., no. 3). But the pru
dent use of canonical instruments for safeguarding the purity of the 
faith-including even canonical penalties when necessary-is certainly a 
very important aspect of the governance provided by the Church, which is 
a true right of all the faithful (of the entire Church): the "right the faithful 
have to be guided along the path of correct doctrine" (cf. ibid., no. 2). Nat
urally, in applying these juridical measures one should always proceed 
with a sense of deep respect and encouragement of legitimate freedom of 
expression in the Church (e.g., c. 830 contains important specifics on pro
tecting the rights of authors when applying discipline to the review of 
their writings). 
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2. Rights-duties of the Hierarchy in this area 

Paragraph 1 lists three duties that are also rights of the hierarchy. 
First, the duty of doctrinal and moral vigilance, which is the basis for the 
next two, which are means for putting this vigilance into practice: the 
right-duty to demand prior review of writings related to faith or morals 
(a subject addressed by cc. 824-832); and the right-duty of reproving writ
ings that are harmful to the rectitude of the faith or good morals. Para
graph 2 ,  on the other hand, specifies who is competent to decide these 
juridical situations. 

In addition to the generic right-duty of vigilance ( which raises no par
ticular problems), the extent to which concrete rights-duties to demand 
prior review and reprove writings are incumbent upon bishops ( diocesan 
bishops and their equivalents), particular councils, bishops' conferences 
and the supreme authority should be specified. Of course, all these attribu
tions apply to the supreme authority by virtue of the breadth of his power, 
although he may customarily exercise these attributions through the CDF. 
This dicastery is competent to demand that the norms on the review of 
publications be reviewed by the competent authority ( which, however, is 
not the same Congregation, since prior review of writings by the Apostolic 
See is not currently required) and to examine writings and opinions that 
seem to be dangerous and contrary to the correct faith, and, having given 
the authors of these writings and opinions a chance to explain their think
ing fully, to reprove them promptly if they are contrary to the Church's doc
trine (PB 52, 1 °-2°). This review and possible reprobation are carried out 
by the same congregation, in accordance with the norm mentioned earlier 
( cf. introduction to title IV, no. 2) which was specially written to sanction 
the principle that the authors should be heard. 

To determine juridically the persons who are competent to do prior 
reviews, the following canons should be consulted, which state that the 
local ordinary is normally competent, except in special cases where the 
bishops' conferences are specifically competent (cf., e.g., c. 825). As a 
general rule, then, a bishops' conference is not the forum for review. It 
would be incumbent upon particular councils, by virtue of their very na
ture ( cf. c. 445), to issue possible laws on the subject, but not to be a chan
nel for review. 

Insofar as the reprobation of already published writings is concerned 
( except for instances of intervention by a particular council), although the 
text can be understood to ascribe competence to reprove to bishops' con
ferences as such, I think it refers rather to the assistance that conference 
bodies, especially the doctrinal commissions, can provide to diocesan 
bishops in this delicate and important function. Further, those confer
ences (such as the German and Dutch conferences) that have formalized a 
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certain procedure for examining teachings have provided that the respec
tive bishops remain competent and responsible. 4 

As regards the pastors' responsibility for this matter, one should take 
into consideration part I of the CDF Instruction mentioned above, where 
the particular responsibility of the diocesan bishops, among other things, 
stands out. These bishops, "in the context of their own diocese and com
petence, are promptly but prudently to exercise their right-duty to be vigi
lant over faith and morals, since as Pastors, they are the main persons 
responsible for sound doctrine" (no. 4). Of course, it is provided that they 
should consult when necessary with their bishops' conference, particular 
councils or the Holy See itself, especially the CDF, with which they are ad
vised to maintain customary contact ,  including positive suggestions- (  cf. 
nos. 4 and 6). At the same time, the assistance of the doctrinal commis
sions of both dioceses and bishops' conferences (cf. no. 5 § 1) is stressed, 
as well as collaboration with "persons and institutions such as seminaries, 
universities and ecclesiastical faculties, which, being faithful to Church 
teachings and having the necessary academic competence, may assist the 
Pastors to meet their obligations" (no. 5 § 2). However, the diocesan bish
ops' responsibility for divine law in this area is non-transferable and must 
be considered a priority aspect of their pastoral mission: doctrinal and 
moral faithfulness-a condition for the authentic deeper understanding of 
revealed mysteries-is a foundation for and a necessary component of 
evangelization. 

3. Audiovisual media 

Finally, it should not be overlooked that in our day audiovisual 
media are becoming increasingly important in shaping culture and social 
life. The sacred pastors must therefore ensure that the faithful do not lack 
for proper moral and doctrinal guidance on the use of these media, 
through which a negative influence is often received. 5 Moreover, as is 
often the case with books also, the services, both offic ial and private, of 
moral approval of movies, television programs and "videos" continue to be 
useful. Of course, such services do not claim to replace upright, prudent 
judgment in these matters, but they do help shape judgment and are to be 
included among the Church's positive appreciation of means of communi
cation insofar as they are put at the service of good and truth. 6 The par
ents' responsibility in this area is particularly important (cf. IM 10). The 
hierarchy's public statements on the compatibility of certain programs 

4. Cf. H. HEINEMANN, "Schutz der Glaubens- und Sittenlehre," in J. LISTL-H. MOLLER
H. SCHMITZ (eds.) ,  Handbuch der katholichen Kirchenrechts (Regensburg 1983) , § 66, 
pp. 576-578. 

5. Cf. PCSC, Pornography and violence in the means of communication: a pastoral 
response, May 7, 1989, Italian translation in EV, vol. XI (Bologna 1991), nos. 2237-2270. 
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with faith or morals may also be efficacious, if logically made with sensi
tivity for timing and in a manner that is appropriate for each situation, 
especially so as not to exaggerate the importance of or give further public
ity to a given program. In addition, it may be advisable for particular law 
to demand prior review of audiovisual material in some cases, when the 
material is intended for catechesis or teaching religion, for example, or 
when it may be used in pastoral care or Catholic-inspired educational initi
atives (cf. the introduction to this tit. IV, no. 1). 

6. Cf. IM, especially nos. 1-2, 24; PIUS XI, Enc. Vigilanti curae, June 29, 1936, in AAS 28 
(1936), pp. 249-263; PIUS XII, Enc. Miranda prorsus, September 8, 1957, in AAS 49 (1957), 
pp. 765-805. 
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§ 1.  Nisi aliud statuatur, loci Ordinarius, cuius licentia 
ant approbatio ad libros edendos iuxta canones 
huius tituli est petenda, est loci Ordinarius proprius 
auctoris ant Ordinarius loci in quo libri publici iuris 
fient. 

§ 2.  Quae in canonibus huius tituli statuuntur de libris, 
quibuslibet scriptis divulgationi publicae destinatis 
applicanda sunt, nisi aliud constet. 

§ 1. Unless it is otherwise provided, the local Ordinary whose permission 
or approval for publishing a book is to be sought according to the 
canons of this title, is the author's proper local Ordinary, or the local 
Ordinary in which the book is published. 

§ 2. Unless it is established otherwise, what is said in the canons of this 
title about books, applies also to any writings intended for publica
tion. 

SOURCES: § 1: c. 1385 § 2; EP 1,1 ° 
§ 2: c. 1384 § 2; SCHO Monitum, 1 mar. 1962; EP 1,2° 

CROSS REFERENCES: c. 65 § 1 

COMMENTARY ------

Carlos J. Errazuriz 

Beginning with this canon, various aspects of the current discipline 
on prior review of writings intended for public dissemination are set forth. 

1. Competent ecclesiastical authority 

Thus § 1 specifies the competent ecclesiastical authority for this re
view: the author's proper local ordinary-of the author's domic ile or 
quasi-domicile ( cf. c. 107) or some other local ordinary with whom the au
thor is personally linked by other circumstances, such as rite or some sim
ilar reason (cf. c .  372 § 2); and the local ordinary where the books are 
published, i.e., where the publisher is located. However, the local ordinary 
of publication (also mentioned in c. 1385 § 2 CJC/1917) has been deleted 
(as is the case in EP l § 1), probably because this has become a quite inci
dental consideration that does not seem important enough now to justify 
granting him competence. Since the physical process of producing a book 
can be done at various locations, the important thing is really the location 
of the publisher. 

304 



ERRAZURIZ Tit. IV. The Means of Social Communication . . .  c. 824 

Unlike its precedents in the CIC/1917 and Ecclesiae Pastorum men
tioned above, the text does not spec ify what is to be done in a case in 
which the competent local ordinary has denied approval or a license and 
one wishes to appeal to another, obviously c ompetent, ordinary to re
submit the request. However, the general norm set forth in c. 65 § 1 must 
be applied, according to which prior denial must be noted in such cases, 
and the second ordinary must not grant the request without first hearing 
an explanation from the ordinary who denies it. 1 The applicability of this 
norm was explicitly upheld by the office of the secretary of the Code Com
mission in reply to a suggestion that an explicit reference to it be rein
stated in the canon. 2 Although this applic ability has been questioned by a 
certain author on the grounds of a strict interpretation of the term "favor" 
used in c. 653 (which perhaps does not give sufficient consideration to the 
requirements for communion underlying this norm, which requirements, 
in my opinion, justify a broad interpretation of this word), it has been ex
plicitly reaffirmed by the CDF Instruction "On Certain Aspects related to 
the Use of Instruments of Social Communication to Promote the Doctrine 
of the Faith. "4 Of course, the requirements set forth in c. 65 must only be 
understood ad liceitatem (cf. c. 10). 

2. Distinction between "approval" and "license" 

Another matter of a general nature that is inf erred in this canon is 
one related to the distinction between "approval" and "license." I think 
that in the case of CIC, a princ iple similar to that sanc tioned in c. 661 of 
the CCEO may be applied, according to which an ecclesiastical license 
means that a work is free of error insofar as the Catholic faith or morals 
are concerned, whereas approval implies acceptance of the work by the 
Church or a statement of c onformance with authentic Church doctrine 
( which must be understood in a broader sense than mere freedom from er
ror) (the CCEO provides a third category: recommended or blessed, in 
which case there is perfect conformance and the work is therefore recom
mended by the hierarchy).5 However, at times the CIC text seems to use 
both terms as if they were synonymous (cf., e.g., cc. 827 § 4, 830 § 1).6 

1. Cf. e.g. J.M. GONZALEZ DEL VALLE, commentary on C. 824, in Pamplona Com. 
2. Cf. Comm. 15 (1983), pp. 106-107. 
3. Cf. J.A. C0RIDEN, "The Teaching Office of the Church," in J.A. C0RIDEN-T.J. GREEN

D.E. HEINTSCHIEL, The Code of Canon Law. A Text and Commentary (New York 1985), p. 580. 
4. March 30, 1992, in Comm . 24 (1992), pp. 18-27, no. 1 1  § 2. 
5. So observes J.M. GoNzALEZ DEL VALLE, commentary on Liber III, tit. IV, in Pamplona 

Com; L. CHIAPPETTA, Il Cadice di Diritto Canonico. Commento giuridico-pastorale ,  vol. I 
(Naples 1988), no. 3062, p. 901; p. VALDRINI, in Droit Canonique (Paris 1989), no. 380, p. 290, 
note. 2. 

6. As noted by M. CALVI, "Commenti alle delibere CEI: La normativa circa gli strumenti 
della comunicazione sociale," in Quaderni di Diritto Ecclesiale 4 (1991), pp. 192-193. 
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In any case, as the CDF Instruction mentioned above emphasizes, in 
cases where an approval or license is mandatory, they not only "ensure 
that the writing contains nothing contrary to the authentic Magisterium of 
the Church on faith and morals"- which is true in the case of a simple li
cense in instances where a license is recommended ( cf. c. 827 § 3)-but 
also that it "attests that all the prescriptions of related canonical law have 
been observed. It is therefore advisable that an approval or license explic
itly mention said related canon" (no. 7 § 2 ;  for these prescriptions, Cf. 
commentaries on the following canons). 

3. The concept of "book" in this title 

Paragraph 2 contains an interpretative norm on the concept of 
"book" as used in canons in title IV. The principle that has been adopted 
has to do with the purpose of a work to be disseminated publicly. There
fore, for these purposes, neither the size of the publication nor the me
dium of reproduction used is of importance. By this principle, writings for 
private use or limited circulation (such as, e.g., a professor's notes in
tended for his own students only) are excluded. 7 Obviously, prior review 
is not applicable to daily publications or those that are printed so quickly 
that prior review is not physically feasible. In these cases, any statements 
or corrections by the ecclesiastical authority must be done a posteriori, 
which may be especially necessary in the case of the press officially re
lated to the Church. 

According to a certain author, the norms given in this title could be 
applicable by analogy to sound recordings or visual materials. 8 However, I 
believe that particular law should be applied to make such an extension 
by analogy juridically binding. 

7. Cf. J.A. CORIDEN, "The Teaching Office . . .  ," cit., p. 580. 
8. Cf. L. CHIAPPETTA, fl Cadice di Diritto Canonico . . .  , vol. I, cit., no. 3063, p. 901. 
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§ 1. Libri sacrarum Scripturarum edi non possunt nisi ab 
Apostolica Sede aut ab Episcoporum conferentia ap
probati sint; itemque ut eorundem versiones in lin
guam vernaculam edi possint, requiritur ut ab eadem 
auctoritate sint approbatae atque insimul necessa
riis et sufficientibus explicationibus sint instructae. 

§ 2. Versiones sacrarum Scripturarum convenientibus ex
plicationibus instructas, communi etiam cum fratri
bus seiunctis opera, parare atque edere possunt 
christifideles catholici de licentia Episcoporum con
ferentiae. 

§ I. Books of the sacred Scriptures may not be published unless they are 
approved by the Apostolic See or the Bishops' Conference. The publi
cation of translations of the sacred Scriptures requires the approval 
of the same authority, and they must have necessary and sufficient 
explanatory notes. 

§ 2. With the permission of the Bishops' Conference, catholic members of 
Christ's faithful, in cooperation with separated brethren, may prepare 
and publish versions of the Scriptures, with appropriate explanatory 
notes. 

SOURCES: § 1: cc. 1385 § 1,1 °, 1391; CodCom Resp. , 20 maii 1923, VIII 
(AAS 16 [1924] 115); C0MMISSIO BIBLICA, Resp., 22 aug. 1943 
(AAS 35 [1943] 270-271); DV 22, 25; EP 2,1 ° 
§ 2: DV 22; EP 2,2° 

CROSS REFERENCES: cc. 826, 838 

C OMMENTARY ------

Carlos J. Errazuriz 

I. The books of Sacred Scripture 

The Church's pastoral care in the area of books is naturally at its 
greatest with respect to the Sacred Scriptures. It is necessary to make the 
written word of God, as accessible to all people as possible through satis
factory translations into every living language ( cf. DV 25). Logically, these 
translations must have guarantees of faithfulness to the sacred text (the 
entirety of the canon of inspired books, faithfulness of translations to the 
original texts: cf. DV 22) and provide a satisfactory understanding of the 
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Bible as inseparable from sacred tradition and the living Magisterium of 
the Church (cf. DV 7 -10). 

The norm set forth in this canon is inspired by these principles. With 
respect  to both approval of Catholic editions of the Scriptures and a li
cense for ecumenical editions, the CIC opted to reserve competence to 
the Apostolic See and bishops' conferences, unlike Ecclesiae Pastorum 2 
§ 1, which assigned competence in both cases to the local ordinary. This 
centralization can favor the particular care with which these issues, for 
the good of the Church, must be undertaken to ensure that there are faith
ful, worthy, literarily attrac tive and pastorally satisfactory versions in 
every language. Especially by preparing texts for liturgical use (which is 
subjec t to the norms set forth in c. 838 , to which reference is made in 
c. 826 § 1), it will be possible to work toward a timely common version 
that will contribute to emphasizing the unity of the Sc riptures as the 
Church's common patrimony. 

For the publication of translations into the vernacular languages, the 
CIC continues the traditional requirement that they be printed with appro
priate explanatory notes: "thus the children of the Church can familiarize 
themselves safely and profitably with the sacred Scriptures, and become 
steeped in their spirit" (DV 25). This is a form of safeguarding the truly ec
clesial reading of the Bible that should not fall into a formalistic require
ment. Beyond this precept, the versions with the most extensive 
annotations or commentaries are highly recommended. According to the 
general rule set forth in c. 824, the local ordinary is competent with re
spect to commentaries that go beyond the function of explanatory notes. 

2. Ecumenical versions of the Sacred Scriptures 

The Second Vatican Council mentioned translations prepared by the 
Catholic faithful in collaboration with the separated brethren (the so-called 
ecumenical versions) as an opportunity, if advisable and with the consent 
of the ecclesiastical authority, that would encourage the use of these trans
lations by all Christians ( cf. DV 22). The ecumenical importance of this ob
jective is evident, since "The sacred Word is a precious instrument in the 
mighty hand of God for attaining to that unity which the Saviour holds out 
to all people" (UR 21). The Secretariat (now the Pontifical Council) for 
Christian unity, together with the bible soc ieties supported by the sepa
rated Protestant brethren, published as far back as 1968 the first document 
with technical and procedural direc tives for jointly preparing these ver
sions.1 A more precise and complete edition appeared in 1987. 2 

1. SPCU, Guidelines for interconfessional cooperation in translating the Bible, June 2, 
1968; for the original English text, with Italian translation, see EV, Supplementum 1 
(Bologna 1990), nos. 208-230. 

2. November 16, 1987; the original English text and Italian translation can be found in EV, 
vol. X (Bologna 1989), nos. 2266-2319. 
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The canon requires that these translations also be printed "with ap
propriate explanatory notes." Given the pastoral purpose of these notes, 
they cannot be limited to technical matters, but must discuss doctrinal 
matters, giving the Catholic interpretation of the Bible. By safeguarding, 
to the extent possible, a common translation done with the separated 
brethren, this requirement for explanatory notes will lead to the publica
tion of a specifically Catholic edition of the agreed text, which, by natu
rally emphasizing its ecumenical nature, will contain the integrated 
content necessary for use by the Catholic faithful. This diversity of edi
tions of the same text is explicitly mentioned in the joint document men
tioned above. 3 

3. Cf. ibid., no. 2.7, nos. 2316-2318. 
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§ 1.  Ad libros liturgicos quod attinet, serventur praes
cripta can. 838. 

§ 2. Ut iterum edantur libri liturgici necnon eorum ver
siones in linguam vernaculam eorumve partes, cons
tare debet de concordantia cum editione approbata 
ex attestatione Ordinarii loci in quo publici iuris 
fiunt. 

§ 3. Libri precum pro publico vel privato fidelium usu ne 
edantur nisi de licentia loci Ordinarii. 

§ 1. For liturgical books, the provisions of Can. 838 are to be observed. 

§ 2. To republish liturgical books or to publish translations of all or part of 
them, it must be established, by an attestation of the local Ordinary in 
which they are published, that they accord with an approved edition. 

§ 3. Prayer books, for either the public or the private use of the faithful, 
are not to be published except by permission of the local Ordinary. 

SOURCES: § 1: c. 1257; SC 22 § 2, 36, 39, 40; IOe 21, 40; OE 5; UR 15; 
C0NSILIUM AD EXSEQUENDAM C0NSTITUTI0NEM DE SACRA 
LITURGIA Litt. circ., 30 iun. 1965; AG 22; GS 58; SCDW Resp., 
11 iun. 1970; EP 3; SCSDW Let., 5 iun. 1976 
§ 2 :  c. 1390; SCRit Deer. Cum, nostra aetate, 27 ian. 1966, 9 
(AAS 58 [1966] 170); C0NSILIUM AD EXSEQUENDAM C0NSTITU
TIONEM DE SACRA LITURGIA Let. circ., 21 iun. 1967, 6; SCDW 
Instr. Liturgicae instaurationes, 15 sep. 1970, 11 (AAS 62 
[1970] 702-703); SCDF Deel., 25 ian. 1974 (AAS 66 [1974] 
661); EP 3,2° 

§ 3: c. 1385 § 1,2° ; SCHO Deer. Supremae huic, 17 apr. 1942 
(AAS 34 [1942] 149); EP 3,3° 

CROSS REFERENCES: § 1: cc. 276 § 2,3°; 838; 846 § 1; 850; 880 § 1; 928; 
1000 § 1; 1009 § 2; 1119 

l. Liturgical books 

§ 2: C. 839 

COMMENTARY ------

Carlos J. Errdzuriz 

The first two paragraphs of the canon have to do with the publica
tion of liturgical books. Because of their importance for the liturgy itself 

310 



ERRAZURIZ Tit. IV. The Means of Social Communication . . .  c. 826 

and therefore for the faith and the life of the Church, they are also the sub
ject of quite particular care. In this discipline, it is helpful to distinguish 
among various aspects: 

a) The approval of liturgical texts and translations thereof in so
called "typicae" (original) editions: This involves the exclusive compe
tence of the ecclesiastical authority-competencies in this matter cur
rently belong to the Apostolic See in the Latin Church (the only entity 
involved in Latin texts) and to bishops' conferences (to which translations 
into vernacular languages are entrusted subsequent to review by the Apos
tolic See) according to c .  838, to which this canon refers ( cf. commen
tary). The competent dicastery is the CDWDS (cf. PB 64); 

b) Authorization to reproduce approved texts in so-called "iuxta typ
icas" editions (in accord with the original), which in turn implies a two
part question: 

- the use of the text, considered for these purposes as a work cov
ered by an intellectual property right held by the same ecc lesiastical au
thority that approves them. This authority must give its authorization for 
the text to be reproduced, subject to whatever conditions are deemed ad
visable. According to the SCRit Decree Cum nostra aetate, 1 the Apostolic 
See is responsible for Latin texts, which involves the current CDWDS for 
licensing , and the Administration of the Patrimony of the Apostolic See 
insofar as economic matters are concerned. On the other hand, the bish
ops' conferenc es are responsible for texts in the vernacular languages 
(texts containing the vernacular language alone as well as those including 
Latin), without prejudice to the issues of intellectual property rights to the 
Latin text, which belong to the Administration mentioned above; 

- conformance of the text with the approved edition, for which the 
local ordinary is responsible where the "iuxta typicam" edition is pub
lished ( cf. § 2 of this canon). De iure condendo, I think that Latin law 
would be interested in adopting the solution seen in c. 657 § 3 CCEO, 
under which the official original text that is in accord is sufficient, and for 
these purposes, the economic claim to the intellectual property rights of 
the master texts is deleted. 

2. Prayer books 

The ecc lesial importanc e of prayer ( emphasized anew by the expan
sion and depth of the part dedicated to prayer by the CCC: cf. part IV) is 
the basis for the norm set forth in § 3 ,  which ec hoes the c onsistent 
concern of the Apostolic See not only for the doctrinal and moral upright
ness of prayer books ( and any other devotional writing: pamphlets, holy 

1. September 29, 1966, in AAS 58 (1966), pp. 169-171 . 
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pictures, etc.), but also for their appropriateness for genuine Christian de
votion within the broad freedom enjoyed by the faithful in matters of spir
itual life (cf. c. 214).2 Of course, this relates to non-liturgical prayer books, 
although ( unlike the parallel EP 3 § 3) prayer books for public use by the 
faithful are also mentioned now. I think that this public aspect is not to be 
understood in the strict sense of public worship ( which is essential in lit
urgy: cf. c. 834 § 1 ), but must rather refer to religious practices that, by le
gitimate custom or intervention of the ecclesiastical authority, have 
become part of the common heritage of the popular religious expression 
of a given Christian community ( cf. SC 12-13). 

2. Cf. e.g. SCHO, Deer. of May 26, 1937, in AAS 29 (1937), pp. 304ff and Deer. of April 17, 
1942, in AAS 34 (1942), p. 149. 
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§ 1. Catechismi necnon alia scripta ad institutionem 
catecheticam pertinentia eorumve versiones , ut 
edantur, approbatione egent loci Ordinarii, firmo 
praescripto can. 775 § 2. 

§ 2. Nisi cum approbatione competentis auctoritatis ec
clesiasticae editi sint aut ab ea postea approbati, in 
scholis, sive elementariis sive mediis sive superiori
bus, uti textus, quibus institutio nititur, adhiberi 
non possunt libri qui quaestiones recipiunt ad sa
cram Scripturam, ad theologiam, ius canonicum, his
toriam ecclesiasticam, et ad religiosas aut morales 
disciplinas pertinentes. 

§ 3. Commendatur ut libri materias de quibus in § 2 trac
tantes, licet non adhibeantur uti textus in institu
tione tradenda, itemque scripta in quibus aliquid 
habetur quod religionis aut morum honestatis pecu
liariter intersit, iudicio subiciantur loci Ordinarii. 

§ 4. In ecclesiis oratoriisve exponi, vendi aut dari non 
possunt libri vel alia scripta de quaestionibus reli
gionis aut morum tractantia, nisi cum licentia com
petentis auctoritatis ecclesiasticae edita sint ant ab 
ea postea approbata. 

§ I. Without prejudice to the provisions of can. 775 § 2, the publication of 
catechisms and other writings pertaining to catechetical formation, 
as well as their translations, requires the approval of the local Ordi
nary. 

§ 2. Books dealing with matters concerning sacred Scripture, theology, 
canon law, church history, or religious or moral subjects may not be 
used as textbooks on which the instruction is based, in elementary, 
intermediate or higher schools, unless they were published with the 
approbation of the competent ecclesiastical authority or were subse
quently approved by that authority. 

§ 3. It is recommended that books dealing with the subjects mentioned in 
§ 2 ,  even though not used as textbooks, and any writing in which 
there is anything of special concern to religion or good morals, be 
submitted to the judgement of the local Ordinary. 

§ 4. Books or other written material dealing with religion or morals may 
not be displayed, sold or given away in churches or oratories, unless 
they were published with the permission of the competent ecclesias
tical authority or were subsequently approved by that authority. 
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SOURCES: § 1: c. 1385 § 1,2°; GCD 134; EP 4,1 ° ; SCDF Resp., 25 iun. 
1980, I (AAS 72 [1980] 756) 
§ 2: C. 1385 § 1,2°; EP 4,2 ° 

§ 3: c. 1385 § 1,2 ° ; EP 5,1 °; SCDF Resp., 25 iun. 1980, II (AAS 
72 [1980] 756) 
§ 4: EP 4,4° 

CROSS REFERENCES: § 1: cc. 775, 779 
§ 2: cc. 804, 810 § 2 
§ 3: C. 823 
§ 4: cc. 1210, 1213 

COMMENTARY ------

Carlos J. Errdzuriz 

1. Catechisms and other catechetical writings 

Writings having to do with catechesis are also the object of particu
lar attention in canonical norms. The Code clearly distinguishes two cate
gories of catechetical writings: offic ial writings, i.e., those adopted as 
official texts (which are therefore obligatory in public catechesis) by the 
competent ecclesiastical authority (which are regulated at the level of dio
ceses and bishops' conferences by c. 775 , and whose most universal ex
pression is currently the CCC); and non-official writings, with which this 
canon is concerned. The private nature of these unofficial writings implies 
that they are not published or recognized by the Church as an institution, 
but are the responsibility of the authors and publishers. 

However, given the public importance of catechesis in the life of the 
Church, these unofficial catechetical writings need approval by the local 
ordinary (unlike in the Deer. EP 4 § 1,  the bishops' c onferences are not 
mentioned here). This approval not only ensures freedom from doctrinal 
or moral error, but also attests that the universal norms on c atechesis 
have been met, which was made clear in a reply by the SCDF having to do 
with Ecclesiae Pastorum, but which took into account the new Code that 
had already been promulgated.1 This modification of the universal norm is 
realized today principally in true fundamental harmony with the the CIC, 
besides the Letter Catechesi Tradendae and the Directorium generale pro 
catechesi of August 25, 1997. The CCC constitutes a "sure and authentic 
text of reference for teaching Catholic doctrine, and very particularly for 
formulating loc al catechisms." Without replacing catechisms that have 

1. Cf. Reply of July 7, 1983, in AAS 75 (1984), pp. 48-52. 
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already been approved, it encourages and fac ilitates writing new ones 
"that take diverse situations and cultures into account, but carefully safe
guard the unity of the faith and faithfulness to Catholic doctrine."2 As far 
as a particular diocesan norm on catechesis is concerned (cf. c. 775 § 1), 
the SCDF reply mentioned above only has to do with official catechisms. 

2. Books regarding subjects related to faith and morals 

As a specific example of the right of vigilance that is incumbent upon 
the ecclesiastical authority with respect to Catholic religious education 
(cf. cc. 804 § 1, 810 § 2), this precept demands that textbooks for instruc
tion that discuss the matters mentioned (which may be grouped under the 
final phrase "religious or moral subjects") must be approved by the com
petent ecc lesiastical authority. This has to do with textbooks, i.e., books 
on which instruc tion is based (it does not concern supporting materials, 
which fall under the recommendation given in § 3). Given the broadness of 
the canon, it is to be understood that it encompasses instruction in these 
subjects at all levels, inc luding the university level, and that it applies to 
any kind of institution providing such  instruction: schools and universi
ties, whether or not they are Catholic in the canonical sense; centers of ec
clesiastical studies: ecc lesiastical universities, seminaries, scholasticates 
etc. I think that of course, the requirement for approval makes sense to 
the extent that the instruction is presented as Catholic. Outside this con
text, it might be advisable that certain texts (e.g., on ethics) written by 
Catholics with thoroughly correct doctrine not require ecclesiastical ap
proval or that said approval need not appear in the public ation itself 
(cf. commentary on c. 830, in fine), so as to avoid prejudice on the part of 
non-Catholics that could lessen the apostolic efficacy of such books. 

By its very nature, this approval will entail not only recognition of or
thodoxy, but also assurance that a publication is at least satisfactory for 
its specific teaching purpose. Approval in itself does not signify giving a 
text official status, although it may if the book is intended for certain pur
poses (e.g., use in Catholic schools). The possibility is mentioned of a pos
teriori approval of books that have already been published. 

The text does not specify which ecclesiastical authority is competent 
to give approval. Thus, the general rule set forth in c. 824 § 1 applies. How
ever, in cases in which textbooks are specifically intended for certain edu
cational institutions, the judgment of the ecc lesiastic al authority 
exercising doctrinal and moral vigilance over said institutions should be 
taken into acc ount. Thus, in the case of textbooks intended to teac h 
religion in public schools in a given country, provision is usually made for 

2. Cf. CCE, Ap. Const. Fidei Depositum, no. 4. 
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intervention by the respective bishops' conference (rather than the local 
ordinary) in accordance with agreements with government authorities.3 

3. Other books related to religion and good morals 

Following the guidelines given in Ecclesiae Pastorum 4 § 3 ,  § 3 of 
this canon contains the principal innovation of post-conciliar canonical 
norms on the imprimatur: changing the general canonical obligation to 
obtain the imprimatur for all kinds of books with doctrinal or moral con
tent into a recommendation, except in the specific cases mentioned 
above. The local ordinary's judgment mentioned here is interpreted by the 
CDF Instruction "On Certain Aspects of the Use of Instruments of Social 
Communication in Promoting the Doctrine of the Faith"4 as a license, 
which "has the meaning of an official statement guaranteeing that the 
writing contains nothing that is contrary to the integrity of the faith or 
morals" (n. 8 § 3). Of course, this license does not presume a later ap
proval of the booknor much less give it official or unofficial status. 

The current recommendation emphasizes the principal moral and ju
ridical responsibility for the doctrinal and moral integrity of a book falls 
upon the author and those who collaborate to compose, publish and dis
tribute the book. The author is juridically autonomous in his decision on 
whether or not to follow the current recommendation (and cannot be 
sanctioned for not having followed it), but it must not be forgotten that 
this general recommendation, which is part of the current normative sys
tem, exists; therefore, from the moral point of view at least, there must be 
good reasons for not following it (e.g., those given above for a situation in 
which the imprimatur is not printed in a book in order to promote its ac
ceptance in non-Catholic environments). In any case, the juridico-canoni
cal duty to safeguard the faith and integrity of morals-which correlates 
with the right of all the members of the Church-demands that the author 
take satisfactory action to avoid harming ecclesial communion. Aside 
from using official channels for a license, it is often prudent to avail one
self of private counsel from experts to better assess what one is publish
ing. This mutual review of writings is a very important aspect of the 
intellectual community: one that is so important in any field, but even 
more necessary when fidelity to the word of God is at stake. 

3. Regarding the situation in Spain, cf. J.M. GONZM,EZ DEL VALLE, commentary on c. 827, in 
Pamplona Com; in Italy, cf. Intesafra el Ministro della pubblica istruzione e il Presidente 
della CEI [ConferenzaEpiscopale Italianaj sull'insegnamento della religione cattolica 
nelle scuole pubbliche, December 14, 1985, no. 3.2,  in Enchiridion CEI, vol. 3 (Bologna 
1986), no. 2936; and XXVI ASSEMBLEA GENERALE DELLA CEI, Delibera no. 2, September 5, 1986, 
in Enchiridion CEI, vol. 4 (Bologna 1991), no. 313. 

4. March 30, 1992, in Comm. 24 (1992), pp. 18-27. 

316 



ERRAZURIZ Tit. IV. The Means of Social Communication . . .  c. 827 

This norm must be harmonized with the norm set forth in c. 823 § 1, 
which states the duty and right of the pastors of the Church to demand 
that the faithful submit publications of doctrinal and moral importance to 
the pastors for judgment. The CDF Instruction mentioned above has re
solved this apparent contradiction by sanctioning a traditional interpreta
tion, 5 which had also already been given by SCDF with respec t to an 
analogous problem the Ecclesiae Pastorum raised. 6 By this interpretation, 
the diocesan bishop can go beyond the universal law, requiring by singular 
precept ( cf. c. 49) that other writings related to the faith or morals be sub
mitted to him, provided this is done "to safeguard the integrity of the 
truths of the faith and morals."7 "This precept can be imposed in particular 
cases, on individuals as well as categories of persons ( clergy, religious, 
Catholic publishing houses, etc.) or certain subjects."8 Of course, this pre
supposes that the duty to demand this prior review should be understood 
to be limited to those cases contemplated by the universal discipline and 
any specific prescriptions of particular law, which in my opinion, in addi
tion to the singular precept mechanism (provided by the Instruction), 
could also adopt the mechanism of a diocesan law ( or a law of a particular 
council or bishops' conference in accordance with the requirements set 
forth in c. 455). 

4. Books displayed, sold, or given away in sacred places 

A book or writing must have ecclesiastical authorization in order to 
be placed in a sacred place. This norm is to be understood in light of the 
particular attention given to such places by virtue of their very nature ( cf. 
cc. 1210 and 1213). These channels for distributing religious books are of 
importance in certain countries, so this norm will in fact encourage com
plianc e  with the recommendation set forth in § 3. 9 With respect to Eccle
siae Pastorum 4, 4°, the text has changed approval to license, although at 
the same time it has added the possibility of later approval, which indi
cates a certain lack of rigor in the use of the two terms. Although a license 
is given by the local ordinary proper to the author or publisher ( cf. c. 824 
§ 1), I think the display, selling or giving away of such materials is always 
subject  to the vigilance of the ecclesiastical authority over each sacred 
space. 

5. Cf. e.g. L. CHIAPPETIA, Il Cadice di Diritto Canonico. Commento giuridico-pastorale, 
vol. I (Naples 1988), no. 3056, p. 899. 

6. Cf. Reply of June 25, 1980, in AAS 72 (1980), p. 756. 
7. CDF, Instr. "On Certain Aspects of the Use of Instruments of Social Communication in 

Promoting the Doctrine of the Faith" March 30, 1992, in Comm. 24 (1992), pp. 18-27. 
8. Ibid. 
9. Noted by L. DE ECHEVERRfA, commentary on c. 827, in Salamanca Com. 
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Collectiones decretorum aut actorum ab aliqua auctori
tate ecclesiastica editas, iterum edere non licet, nisi im
petrata prius eiusdem auctoritatis licentia et servatis 
condicionibus ab eadem praescriptis. 

Collections of decrees or acts published by any ecclesiastical authority 
may not be republished without first seeking the permission of the same 
authority and observing the conditions which it lays down. 

SOURCES: c. 1389 

CROSS REFERENCES: 

COMMENTARY ------

Carlos J. Errazuriz 

Re-publication of collections of acts of ecclesiastical authority 

This canon repeats a norm of CJC/1917 ( cf. c. 1389), which only men
tioned acts of the Roman Congregations and which had not been re
proposed by Ecclesiae Pastorum . It now extends to acts published by any 
ecclesiastical authority. 

This precept follows a logic that is different from moral and doctri
nal vigilance (although it may also be related to it) in that it is also in
tended to guarantee the authenticity of collections of official acts 
published by the ecclesiastical authority and affirms any copyrights on 
said collections. 

The text mentions "collections" and observing conditions laid down 
by a given ecclesiastical authority. This leads one to understand that it 
only applies to official collections that are to be republished as official 
publications ( on occasions the publication of particular acts of a special 
entity, such as the CIC or the CCC, is also regulated similarly by reserving 
such publication to the ecclesiastical authority). This canon thus does not 
extend to the unofficial reproduction of acts of the Holy See or other ec
clesiastical authorities ( or unofficial collections that do not supersede or 
imitate any official collection), much less historical texts that are no 
longer current. 

3 18 



ERRAZURIZ 

829 

Tit. IV. The Means of Social Communication . . .  c. 829 

Approbatio vel licentia alicuius operis edendi pro textu 
originali valet, non vero pro eiusdem novis editionibus 
vel translationibus. 

Approval of or permission to publish a work is valid for the first edition, 
but not for new editions or translations of it. 

SOURCES: c. 1392 § I 

CROSS REFERENCES: 

COMMENTARY ------

Carlos J. Err<izuriz 

New editions or translations 

This provision is based on the presumed newness of a new edition 
( which implies modifications) or a translation, which involves the issue of 
fidelity to the original text, apart from any specific prudent considerations 
for a given language ( cf. commentary on c. 830, nos. 1 and 3). This is why 
the CDF Instruction "On Certain Aspects Related to the Use of Instru
ments of Social Communication in the Promotion of the Doctrine of the 
Faith" clarifies that, as is traditional, "mere reprints are not considered 
new editions." 1 Neither are offprints mentioned in c. 1392 § 2 of the CIC/ 
1917. As far as the limits are concerned between a mere reprint and a new 
edition (which are not always clear), I think a flexible interpretation 
should be given that is appropriate above all to the sense of the norm and 
takes the type of publication into account. For example, changes made in 
a liturgical book should not be considered the same as those made in a sci
entific book. 

1. March 30, 1992, in Comm. 24 (1992), pp. 18-27, no. 9. 
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§ 1 .  Integro manente iure uniuscuiusque loci Ordinarii 
committendi personis sibi probatis iudicium de li
bris, ab Episcoporum conferentia confici potest 
elenchus censorum, scientia, recta doctrina et pru
dentia praestantium, qui curiis dioecesanis praesto 
sint, aut constitui etiam potest commissio censorum, 
quam loci Ordinarii consulere possint. 

§ 2. Censor, in suo obeundo officio, omni personarum ac
ceptatione seposita, prae oculis tantummodo habeat 
Ecclesiae de fide et moribus doctrinam, uti a magis
terio ecclesiastico proponitur. 

§ 3. Censor sententiam suam scripto dare debet; quae si 
faverit, Ordinarius pro suo prudenti iudicio licen
tiam concedat ut editio fiat, expresso suo nomine 
necnon tempore ac loco concessae licentiae; quod si 
earn non concedat, rationes denegationis cum operis 
scriptore Ordinarius communicet. 

§ 1. While every local Ordinary retains his right to submit the judgement 
of books to persons approved by him, the Bishops' Conference may 
draw up a list of censors, outstanding for their knowledge, right doc
trine and prudence, who will be available to diocesan curias; it may 
even establish a commission of censors whom the local Ordinaries 
can consult. 

§ 2. In carrying out his or her task, a censor must put aside all preference 
of persons and look only to the teaching of the Church concerning 
faith and morals, as declared by its magisterium. 

§ 3. The censor must give an opinion in writing. If it is favourable, the Or
dinary may, in his prudent judgement, give his permission for the 
work to be published, adding his own name and the date and place of 
the permission. If he does not give this permission, the Ordinary must 
inform the author of the reasons for the refusal. 

SOURCES: § 1: c. 1393 § 1; SCHO Deer. Supremae huic, 17 apr. 1942 
(AAS 34 [1942] 149); Prns pp. XII, Alloc., 13 feb. 1955 (AAS 
48 [1956] 127-135); EP 6,1 ° 

§ 2: c. 1393 § 2; lOANNES pp. XXIII, Alloc., 18 nov. 1959 (AAS 

51 [1959] 867-868); EP 6,2° 

§ 3: cc. 1393 § 4, 1394 § 2; EP 6,3° 

CROSS REFERENCES: § 1: c. 134 § 2 
§ 2: cc. 218, 386 § 2,  749-754 
§ 3: C. 65 § 1 
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COMMENTARY ------

Carlos J. Errazuriz 

1 .  Role of the censor and ecclesiastical authority in the granting of 
license or approbation 

The new CIC retains the traditional duties of the censor (including 
the term itself), who institutionalizes a method of collaboration between 
the expert faithful and the ecclesiastical authority in carrying out the hier
archy's mission of exercising vigilance over doctrine and morals. 

A censor's favorable doctrinal judgment is customarily known as "ni
hil obstat" and must be based exclusively on "the teaching of the Church 
concerning faith and morals, as declared by its magisterium" (§ 2). This 
"nihil obstat" does not entail approval of the contents of the writing, but 
only states that it does not contain anything contrary to the doctrine of the 
Church. In order to apply this point of reference, the ecclesiastical magis
terium is to be consulted: its function is the authentic interpretation of the 
written or transmitted word of God ( cf. DV 10). The text does not mention 
the approved doctors seen in the parallel c. 1393 § 2 CJC/1917. In my opin
ion, this change emphasizes a greater awareness of legitimate freedom in 
the sacred sciences, which, to be sure, cannot be understood as being con
trary to complete fidelity to the magisterium. To these ends, the various 
levels of the obligatoriness of the magisterium (cf. cc. 749-754) are to be 
taken into account, avoiding both the instrumentalization of these levels 
(which are sometimes seen in a rather debatable way) to oppose certain 
truths (as happened, e.g., with the doctrine of the Encyclical Humanae vi
tae) as well as the literal adherence to contingent or obsolete aspects of 
certain magisterial declarations (as often happens, e.g., in the social mag
isterium). When dealing with publications that must meet certain require
ments, censors must also logically report on whether they do so or not 
(e.g. , whether a catechism meets the universal norms on catechesis). 

The ecclesiastical authority, on the basis of the censor's opinion, 
grants a license or approbation traditionally called an "imprimatur. " Para
graph 3 states that the ordinary shall grant a license "in his prudent judg
ment." I think that this ordinary, in accordance with the current norm on 
the licensing or approbation of books, must always be a competent local 
ordinary or a competent body of a bishops' conference if a bishops' con
ference is empowered to intervene. Although § 3 only mentions licensing, 
it seems to me that it also applies, mutatis mutandis, to approbation. 

In order to interpret properly the prudence with which the ecclesiasti
cal authority is to proceed in granting a license, it should be pointed out that 
there are two limits on giving opinions in the area of faith and morals 

321 



c. 830 Bk III. The Teaching Office of the Church ERRAZURIZ 

(cf. c. 218): doctrinal fidelity (guaranteed by submission to the magiste
rium) and prudence, which entails assessing the effects that proper (even 
perfectly correct) positions may have on ecclesial or civil society. In this 
sense, the possibility of a conditional license exists as provided for in the 
CDF Instruction "On Certain Aspects Related to the Use of Instruments of 
Social Communication in the Promotion of the Doctrine of the Faith": 
"Whereas," it states, "a writing may contain opinions or matters proper to 
specialists or relevant to certain circles and may cause scandal or confusion 
in some circles or persons and not in others, a license may be granted under 
certain conditions related to the means of publication or language and 
which, in any case, avoids the dangers mentioned above."1 

It might be assumed that a censor's duty is strictly doctrinal, whereas 
the ecclesiastical authority should address the area of prudence. However, 
this division of duties-which in principle might be satisfactory-cannot 
be understood simplistically. On one hand, since it is a matter of rendering 
a final judgment on any possible doctrinal or moral dangers in a publica
tion, the experts cannot help but take prudence into consideration. On the 
other hand, it should not be forgotten that it is a matter of prudence for 
the ecclesiastical authority also, from the point of view of the effects of 
publication on the faith and morals. It does not seem that any other kind 
of prudent considerations could be grounds for refusing a license or mak
ing it conditional. But there could in fact be grounds, in exceptional and 
very serious cases, for prohibiting a certain publication under a particular 
precept.2 

2. Appointment of and requirements for censors 

The ecclesiastical authority freely chooses persons who are to be 
given a censor's duties. Persons may be chosen for a specific project or 
appointed or can be stably named without prejudice to assignments of a 
specific project at a later date. Canon 1393 § 1 CJC/1917 mentions official 
censors at episcopal curias. Ecclesiae Pastorum 6 , 1 ° introduced the 
option of a list of censors prepared by a bishops' conference to be offered 
to dioceses. It also provided for the alternative of a censors' commission 
appointed by a bishops' conference, i.e., a collegial approach to judgment 
(which obviously could also be instituted by a local ordinary, as deemed 
necessary). Such a collegiate approach may be especially useful for 
publications that would have national importance (translations of the 
Holy Scriptures, national catechisms, religion texts, etc.). These different 

1. March 30, 1992, in Comm. 24 (1992), pp. 18-27, no. 8 §4. Regarding prudence in this 
matter, cf. J. HERVADA, commentary on c. 218, in Pamplona Com . 

2. In this I agree with F.J. URRUTIA, "De limitibus libertatis scribendi fidelium iuxta legem 
canonicam," in Periodica 65 (1976), p. 551. 
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alternatives have been listed in § 1 of this canon. As was already the case 
in Ecclesiae Pastorum, it is not necessary that censors be clerics; the full 
eligibility of laypersons who meet the requirements spec ified is therefore 
recognized for this duty, which constitutes a specific example of their abil
ity to assist the Church's pastors as experts and advisers, as mentioned in 
C. 228 § 2. 

Censors must be "outstanding for their knowledge, right doctrine 
and prudence" (§ 1). These three requirements illustrate how delicate and 
complex the censors' task is. 3 These are three inseparable aspects of the 
duties of a censor. Above all else, satisfactory scientific competence is 
necessary. Benedict XIV notes in the second rule on censorship contained 
in his Apostolic Constitution Sollicita ac provida4 that if a censor asked 
to render an opinion on a work does not consider himself competent, he is 
obliged in good conscience to say so and recommend a more competent 
censor, and he states that doing so will be a credit to his good reputation 
and be a reason for commending him.5 Therefore, to the extent possible, 
the various sacred sc iences should be represented on lists of censors. 

This competence shall be united to right doctrine, i.e., solid ground
ing and depth of faith, without which it is altogether impossible to judge 
the extent to which a writing is or is not in harmony with Catholic doc
trine. Finally, true prudence is also needed as a moral and intellectual vir
tue, partic ularly to avoid all preference of persons (cf. § 2). It may 
therefore be advisable to note the prescription made in c. 1393 § 5 CIC/ 
1917 ("The censor's name shall never be made known to authors prior to a 
favorable judgment by said censor") as a way of ensuring an independent 
judgment by a censor. But prudence is especially needed to find the "sure 
middle road" mentioned in the earlier c. 1393 § 2, avoiding both rigidly 
condemning attitudes (e.g. , attitudes that do not allow for the proper con
text of a statement in the setting of a book) and the indiscriminate ap
proval of any stance (under the influence, e.g. , of a poorly understood 
pluralism that relativizes the objectivity of the doctrine of the faith). 

3. Procedure for the granting of license or approval 

This procedure begins with intervention by the censor(s). The eccle
siastic al authority is legally obligated to obtain an authorized opinion, 
which must be in writing. If the opinion is favorable (i.e., if the c ensor 
grants his "nihil obstat"), the ecc lesiastical authority, exerc ising his 

3. Regarding this task, cf. JOI-IN XXIII, Address of November 18, 1959, in AAS 51 (1959), 
pp. 867-870. 

4. July 9, 1753, in p. GASPARRI, Codicis Juris Canonici Fontes, vol. II (Rome 1928), 
no. 426, pp. 404-422. 

5. Cf. ibid., § 16, p. 410. 
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prudent judgment, may grant his license or approbation ( cf. supra, no. 1 
of this commentary), and the permission, which is implic itly presumed to 
be in writing also (this was stated explicitly in c.  1394 CJC/1917), must 
contain the information mentioned in § 3 of this canon: the name of the ec
clesiastical authority granting it and the date and place of permission. The 
CIC does not require a mention in the permission act of the censor's name 
or opinion, which ( except in quite rare and extraordinary circumstances) 
was required under c. 1393 § 4 CJC/1917. Of c ourse, there is no harm in 
continuing to make mention of it. Further, the CDF Instruction "On Cer
tain Aspects Related to the Use of Instruments of Social Communication 
in the Promotion of the Doctrine of the Faith"6 recommends that the per
mission (and the same could be said of its publication in the book) explic
itly mention the canon regulating the type of approval or license that is 
granted, which helps determine the scope of the act of the ecclesiastical 
authority ( cf. commentary on c. 824, no. 2). 

If the opinion is unfavorable for publication, the ecclesiastical au
thority cannot ad liceitatem proceed to grant a license at this point on his 
own judgment alone, but must request one or more further opinions to 
support overruling an unfavorable opinion. 7 

Whether the opinion is favorable or unfavorable, the ecclesiastical 
authority, exercising his prudent judgment, may refuse a license or ap
proval or grant permission under certain conditions, either on the means 
of public ation or language, for prudent reasons ( cf. above, no. 1 of this 
commentary), or by requiring that corrections be made as a conditio sine 
qua non for granting a license ( and a review of the corrected text may be 
required). Section 3 requires the authority to inform the work's author of 
reasons for refusal. The two clauses in c. 1394 § 2 CJC/1917 limiting this 
information (at the author's request, provided no serious reason requires 
otherwise) were deleted. The authors' rights justify this change. 

In this context, one must take into account no. 10 of the CDF Instruc
tion mentioned above, which states: " §  1. Since a license constitutes both 
a juridical and a moral guarantee for authors, publishers and readers, the 
person who makes a request, either because it is mandatory or because it 
is only recommended, has the right to a reply from the competent author
ity. § 2. The greatest diligence and earnestness, taking into account the 
rights of the authors (cf. c. 218) and all the faithful (cf. cc. 213 and 217), 
are necessary during the prior review for a license." Of course, the writing 
must be submitted for consideration for a license with sufficient time, de
pending on its length and complexity. The three-month period stipulated 
as a general rule in c. 57 for the presumption of a refusal for the purposes 
of recourse in the event of administrative silence may be applied in this 

6. March 30, 1992, in Comm. 24 (1992), pp. 18-27. 
7. In this respect I agree with P. VALDRINI, in Droit Canonique (Paris 1989), no. 381, 

p . 292. 
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context. In any case, additional time may be justified, especially in certain 
especially difficult cases, and for these reasons it is desirable that rela
tions between the ecclesiastical authority and the author be in an atmo
sphere of mutual trust and exchange of information with a "constructive 
spirit of respectful dialog and ecclesial communion that encourages satis
factory communications so that publications will not contain anything 
contrary to the Church's doctrine" (no. 12 § 3). In such a climate of dialog 
and collaboration, it should be a matter of sending mere non-binding sug
gestions to authors on occasions when a license is requested. Logically, 
these suggestions will not center on points where a clear conflict with 
Catholic doctrine has been noted, but rather concern issues that could be 
corrected, clarified or added to improve the work. This approach, used 
with moderation and sensitive respect for legitimate freedom, can resur
rect the imprimatur and make it more attractive, emphasizing its func
tion of service to authors and, through these authors, to the entire 
ecclesial community. 

If a license or approbation is refused, in addition to the option of ap
plying to another competent local ordinary according to c. 65 § 2 ( cf. com
mentary on c. 824, no. 1), the CDF Instruction reminds us that "under 
cc. 1732-1739, administrative recourse to the Congregation for the Doc
trine of the Faith is possible, since it is the competent Dicastery in this 
matter (cf. the Apostolic Constitution Pastor Bonus, art. 48)" (no. 10 § 3). 
The only appeal against a decision by this Congregation would be an ad
ministrative recourse to the Apostolic Signature insofar as any in proce
dendo violation of the law is concerned, not with respect to substantive 
issues of a doctrinal nature. In these cases, given the all-encompassing 
terms ( cf. PB 48) in which the CD F's competence is laid down and has 
been traditionally understood, any further appeal would be to the Roman 
Pontiff himself. 

The license or approval must be printed in books that are published, 
including also the name of the ecclesiastical authority giving permission 
and the date and place of permission. This provision, which was explicit in 
c. 1394 § 1 CJC/1917, has been reinstated by way of authentic interpreta
tion. 8 Publishing this information is altogether compatible with the pur
pose of the license or approbation as part of the Church's doctrinal service 
to the faithful and ultimately to all readers. 9 Given that c. 827 § 3, is only a 
recommendation, the alternative of not publishing a license (for prudent 
reasons, especially reasons related to facilitating a book's circulation in 
non-Catholic circles) that has in fact been granted is not currently ad
dressed. However, this problem could still arise if a license is mandatory 

8. Cf. Reply of CPI, April 20, 1987, published by order of JOHN PAUL II, May 20, 1987, in 
AAS 79 (1987), p. 1249. 

9. Cf. the commentary on this reply by E. BAURA, "Il permesso per la pubblicazione di 
scritti," in Ius Ecclesiae 1 (1989), pp. 249-256. 
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under particular law. In this case, it seems to me that, in addition to making 
an exception to said particular law ( cf. c. 88 on the dispensation from dioc
esan law), there could also be just and reasonable cause for the dispensa
tion from the universal law on publishing a license. Under c. 87 § 1, this can 
be granted by a diocesan bishop. 
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831 

Tit. IV. The Means of Social Communication . . .  c. 831 

§ 1 .  In diariis, libellis ant foliis periodicis qnae 
religionem catholicam ant bonos mores manifesto 
impetere solent, ne qnidpiam conscribant christifi
deles, nisi insta et rationabili de cansa; clerici antem 
et institntornm religiosornm sodales, tantnmmodo 
de licentia loci Ordinarii. 

§ 2. Episcopornm conferentiae est normas statnere de 
reqnisitis nt clericis atqne sodalibns institntornm 
religiosornm partem habere liceat in tractandis via 
radiophonica ant televisifica qnaestionibns, qnae ad 
doctrinam catholicam ant mores attineant. 

§ 1. Unless there is a just and reasonable cause, no member of Christ's 
faithful may write in newspapers, pamphlets or periodicals which 
clearly are accustomed to attack the catholic religion or good morals. 
Clerics and members of religious institutes may write in them only 
with the permission of the local Ordinary. 

§ 2. It is for the Bishops' Conference to lay down norms determining the 
requirements for clerics and members of religious institutes to take 
part in radio and television programmes which concern catholic doc
trine or morals. 

SOURCES: § 1: c. 1386 § 2; Seer. St. Resp., 3 nov. 1928; EP 5,2° 

CROSS REFERENCES: § 2: c. 772 § 2 

COMMENTARY ------

Carlos J. Errazuriz 

1. Participation of the faithful in publications which usually attack 
the Catholic religion or good morals 

The norm laid down in § 1 does not have to do with the contents of a 
writing, but rather the conduct of the faithful who write-about any sub
ject, even something that has nothing to do with faith or morals-in news
papers, pamphlets or periodicals which usually openly attacks the 
Catholic religion or good morals. Following the reasoning of Ecclesiae 
Pastorum 5, 2° , but unlike c. 1386 § 2 CIC/1917, permission from the local 
ordinary (logically, the local ordinary over the place of publication) is re
quired only for clerics and members of religious institutes, not for other 
faithful. The CDF Instruction "On Certain Aspects Related to the Use of 
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Means of Social Communication in the Promotion of the Doctrine of the 
Faith" instructs local ordinaries to consider carefully whether it is advis
able or not to grant permission and consider the option of granting per
mission under certain conditions. 1 Persons who are closely linked to the 
Church as an institution by virtue of their ministry or religious status are 
to understand this intervention by the ecclesiastical authority as an eccle
sial service for discerning the repercussions of their public actions, which 
is to be followed with a spirit of Christian obedience. 

This does not mean that the obligation to obey this norm is now re
duced for other faithful. They are precisely the persons who must decide 
what to do, prudently and making use of helpful advice when necessary, 
by weighing the two factors at stake: the good that may come from the 
presence of a Catholic in these publications ( especially if their presence 
may help bring about a gradual change in the publications' orientation) 
and any scandal that could arise (which, if sufficiently reasonable, should 
always be avoided). 

Although there is no legal norm, this principle is fully applicable to 
involvement in audiovisual means of communication that take a similar 
stance. 

2. Participation of clerics and religious in radio or television 
broadcasts regarding matters of faith and morals 

By virtue of its subject § 2 of this canon is a specific manifestation of 
c. 772 § 2: prescriptions by a bishops' conference having to do with radio 
or television broadcasts on matters of Christian doc trine ( cf. c. 772 § 2) 
should cover requirements that must be met in order for clerics or mem
bers of religious institutes to take part in said broadcasts (cf. c. 831 § 2 ,  
which also mentions broadcasts on matters related to morals, which must 
also be understood as implicitly included in c. 772 § 2). In fac t, some bish
ops' conferences have issued c omplementary norms dealing with both 
these canons jointly. 2 

It seems advisable that norms laid down by bishops' conferences 
should distinguish between occasional involvement and frequent involve
ment so that stricter requirements can be demanded (for doctrinal compe
tence and tec hnic al training to work in such communications media). 
Depending on the circumstances, permission may be expressly required 
from a local ordinary ( or religious superior in the case of members of reli
gious institutes), or from one already holding other similar authorization 
(e.g., the faculty to preach). It may be of interest to distinguish between 

1. March 30, 1992, in Comm. 24 (1992), pp. 18-27, no. 13. 
2. These provisions can be found in J.T. MARTIN DE AGAR, Legislazione delle Conferenze 

Episcopali complementare al CIC (Milan 1990). 
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the local level and the national level, the latter requiring the intervention 
of some body of the bishops' conference.3 It may also be of interest to dis
tinguish between the various levels of official representation of the 
Church that may be assigned to each program in order to determine 
greater or lesser control. However, this should not be assumed that there 
are levels in the duty of fidelity to the faith in such broadcasts, either for 
clerics or the religious only or for any of the faithful. 

3. Regarding this distinction, cf. Z. DUSZA, Diritto delta Chiesa ai mezzi di 
comunicazione sociale in Polonia. Situazione e prospe ttive, pro manuscripto (Rome 
1992), pp. 145-146. 
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Institutorum religiosorum sodales ut scripta quaestiones 
religionis morumve tractantia edere possint, licentia 
quoque egent sui Superioris maioris ad normam constitu
tionum. 

To publish writings on matters of religion or morals, members of religious 
institutes require also the permission of their major Superior, in accor
dance with the constitutions. 

SOURCES: c. 1385 § 3 

CROSS REFERENCES: c. 666 

COMMENTARY ------

Carlos J. Errazuriz 

Permission of the major religious superior 

This canon reinstates the general obligatory nature of this specific li
cense for writings by the religious as seen in c. 1386 § 1 CJC/1917. Al
though at that time a license was required for all writings, including 
secular writings; it had become only a recommendation in Ecclesiae Pas
torum 5, 1 ° (unless constitutions imposed an obligation for a license). 
However, no recommendation similar to Ecclesiae Pastorum (to which 
the obligation imposed under the said canon of the CJC/1917 had also 
been reduced) is reinstated for secular clerics, although the CDF Instruc
tion "On Certain Aspects Related to the Use of Instruments of Social Com
munication in the Promotion of the Doctrine of the Faith"1 mentions them 
as a category of people for whom the recommendation laid down in c. 827 
§ 3 may become an obligation under particular diocesan law. 

Religious consecration, by its very nature, entails its own vocational 
requirements with respect to the use of means of social communication, 
whether in a passive role (cf. c. 666) or as an active participants (cf. c. 831 
§ 2 in addition to the canon we are now commenting on). The require
ments for public witnessing by the religious constitute a particular situa
tion with respect to religious obedience in this area. Each religious 
institute's constitution must spell out the terms of this obligation, but it 

1. March 30, 1992, in Comm. 24 (1992), pp. 18-27, no. 8 §2. 
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does not seem that they can eliminate it, as a certain interpretation that is 
perhaps too literal may lead one to assume. 2 

In part IV of said CDF Instruction, which enumerates the religious 
superiors' responsibility in this area,3 no. 17 contains some interesting 
clarifications. A superior must have a "prior opinion from at least one 
trusted censor" (§ l); he "may require that his license be granted before 
the local Ordinary grants a license and that the publication mention the 
Superior's license" (§ 2); "a general license may be granted in instances of 
frequent collaboration in periodical publications" (§ 3); "In this sector also 
mutual collaboration between local Ordinaries and religious Superiors is 
particularly important (cf. c. 678 § 3)" (§ 4). These clarifications lead one 
to assume that even in the case of a license other than one granted by a 
local ordinary, it is also granted on the basis of doctrine, with particular 
attention paid to the public importance of writings by the religious. 

2. This last interpretation, with which I disagree, can be found in J.A. CORIDEN, The 
Teaching Office of the Church, in J.A. CORIDEN-T.J. GREEN-D.E. HEINTSCHIEL, The Code of 
Canon Law. A Text and Commentary (New York 1985), p. 585. 

3. Generates: cf. SCRSI, letter Accade non di rado, December 5, 1985, in Enchiridion 
Vaticanum, Supplementum 1 (Bologna 1990), nos. 1073-1080. 
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TITULUS V 

De fidei professione 

TITLE V 

The Profession of Faith 

Obligatione emittendi personaliter professionem fidei, 
secundum formulam a Sede Apostolica probatam, tene
tur: 

1 ° coram praeside eiusve delegato, omnes qui Conci
lio Oecumenico vel particulari, synodo Episcopo
rum atque synodo dioecesana intersunt cum voto 
sive deliberativo sive consultivo; praeses autem 
coram Concilio aut synodo; 

2° promoti ad cardinalitiam dignitatem iuxta sacri 
Collegii statuta; 

3° coram delegato ab Apostolica Sede, omnes pro
moti ad episcopatum, itemque qui Episcopo dioe
cesano aequiparantur; 

4 ° co ram collegio consultorum, Administrator dioe
cesanus; 

5° coram Episcopo dioecesano eiusve delegato, Vica
rii generates et Vicarii episcopates necnon Vicarii 
iudiciales; 

6° coram loci Ordinario eiusve delegato, parochi, 
rector, magistri theologiae et philosophiae in 
seminariis, initio suscepti muneris; promovendi 
ad ordinem diaconatus; 

7° coram Magno Cancellario eoque deficiente coram 
Ordinario loci eorumve delegatis, rector universi
tatis ecclesiasticae vel catholicae, initio suscepti 
muneris; coram rectore, si sit sacerdos, vel coram 
loci Ordinario eorumve delegatis, docentes qui 
disciplinas ad fidem vel mores pertinentes in qui
busvis universitatibus tradunt, initio suscepti 
muneris; 

8° Superiores in institutis religiosis et societatibus 
vitae apostolicae clericalibus, ad normam consti
tutionum. 
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The following are bound to make a profession of faith personally, accord
ing to a formula approved by the Apostolic See: 

1 ° in the presence of the president or his delegate: all who, with a 
deliberative or a consultative vote, take part in an Ecumenical 
Council, a particular council, the synod of Bishops, or a diocesan 
synod; in the presence of the council or synod: the president 
himself; 

2° in accordance with the statutes of the sacred College: those pro
moted to the dignity of Cardinal; 

3° in the presence of a delegate of the Apostolic See: all who are 
promoted to the episcopate, and all those who are equivalent to a 
diocesan Bishop; 

4 ° in the presence of the college of consultors: the diocesan Admin
istrator; 

5° in the presence of the diocesan Bishop or his delegate: Vicars 
general, episcopal Vicars and judicial Vicars; 

6° in the presence of the local Ordinary or his delegate: parish 
priests; the rector, professors of theology and philosophy in semi
naries, at the beginning of their term of office; and those who are 
to be promoted to the order of diaconate; 

7° in the presence of the Chancellor or, in the absence of the Chan
cellor, the local Ordinary, or the delegates of either: the rector of 
an ecclesiastical or catholic university, at the beginning of the 
term of office; in the presence of the rector if he is a priest, or of 
the local Ordinary or the delegates of either: those who in any uni
versities teach subjects which deal with faith or morals, at the be
ginning of their term of office; 

8° in accordance with the constitutions: Superiors in clerical reli
gious institutes and clerical societies of apostolic life. 

SOURCES: c. 1406; CodCom Resp., 25 iul. 1926, III (AAS 18 [1926] 393); 
SCPF Reser., 12 nov. 1966; SCDF Formula professionis 
fidei (AAS 59 [1967] 1058); Seer. St. Regolamento generale 
della Curia Romana, 22 feb. 1968, 12 (AAS 60 [1968] 135); 
SapChr 27 § 1; SCCE Ordinationes, 29 apr. 1979, 8 ,  4 ° (AAS 
71 [1979] 500-521) 

CROSS REFERENCES: cc. 380, 750-752, 1368, 1371,2° 
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Profession of faith 

COMMENTARY 

Jose A. Fuentes 

l. Divine and ecclesiastical law and the profession off aith 

FuENTES 

Before considering the provisions of ecclesiastical law contained in 
this canon, it is necessary to remember that the faithful must profess the 
faith if, by failure to do so, an implicit denial or abandonment of the faith, 
an insult to God or scandal could be assumed. This obligation, which was 
in c. 1325 CJC/1917, has no parallel norm in the current Code, but remains 
in full force by virtue of divine positive law (Mt 10:32; Lk 9:26). 

In addition to these mandatory cases obliged by divine law, the 
Church, under certain circumstances, has required and continues to re
quire a profession of faith by means of proclamation and public accep
tance by a concrete formula. This is one of the faithful's obligations that is 
rooted in an ancient tradition and which is now regulated by c. 833. From 
the origins of the Church, there has been a requirement of the profession 
of faith from those who were about to receive the sacraments of baptism 
or of orders, and from those desiring to turn from heresy to incorporated 
in full communion. 

2. Content of the profession of faith and fundamental juridical 
effect 

The contents of the profession of faith are a few statements that 
summarize the principal truths of dogma and a few final prescriptions 
summarizing the submission required by the Magisterium of the Church. 
The prescriptions that must be used are the ones promulgated by the Holy 
See or a duly recognized version.1 The Church, by proclaiming and requir
ing these prescriptions, makes clear before all the deposit of faith that has 

1. CDF, Professio fidei et iusiurandum fidelitatis in suscipiendo officio nomine 
Ecclesiae exercendo, February 25, 1989, in AAS 81 (1989), pp. 104-106; Rescriptum ex 
Audientia, made public on September 19, 1989, in AAS 81 (1989), p. 1 169. Nota doctrinalis 
'Professionis fidei ' formulam extremam enucleans, June 29, 1998, in AAS 90 (1998), 
pp. 544-551; Regarding the professio fidei, cf. MP "Ad tuendam fidem," May 19, 1998, in AAS 
90 (1998), pp. 457-461 .  Cf. J.A. FUENTES, "Sujeci6n del fiel en las nuevas formulas de la 
profession of faith y del juramento de fidelidad," in Ius Canonicum 30 (1990), pp. 513-145. 
On the debate during the task of codification over this provision of canon law, cf. Comm. 21 
(1989), pp. 295-296. 
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been revealed, and confesses and infallibly declares the saving doctrine of 
Our Lord Jesus Christ. From the earliest centuries, many different profes
sions of faith have been proclaimed. 2 Their multiplicity reveals all the 
more how unified they are. Fundamentally, they have been used in the lit
urgy or as a compendium of the faith of the Church and have been formal
ized or recognized by the only one who can determine the faith and that 
c an be no one other than the supreme authority. 3 

The fundamental juridical effect of the obligation to profess the faith 
in certain circumstances is that the munus docendi of the Church attains 
particular public importance so that only those among the faithful who de
clare that they are currently living, and will c ontinue to live, under the 
bonds of communion and submission to authority will attain certain posi
tions and duties. Further ( and this would be a second aspect of the juridi
cal relationship that is created), a formal instrument exists in which the 
relationship between the faithful and the magisterium is more c learly set 
forth and the duties and rights arising from this relationship are made 
clearer. 

3. Other juridical consequences of the profession of faith 

Upon declaring the concrete formula of the profession of faith indi
cated by the authority, extremely important moral responsibilities arise 
for both the faithful and the hierarchy. Together with these consequences, 
some rights and duties also arise that are dependent upon the requirement 
for taking a profession of faith and submission to the magisterium, which 
is included in the latest formula.4 We shall describe and attempt to define 
as briefly as possible the juridical relationship that arises, together with 

2. Cf. Apostles', Nicene, Constantinoplian, Athanasian Creed, and those of the various 
Councils of Toledo; (DENZINGER-SCHONMETZER, Enchiridion Symbolorum (Barcelona 1975), 
nos. 10, 46, 125, 150, 568). The value of the Athanasian Creed, regardless of its authorship, 
rests on its acceptance and use by the Church. More recently, cf. the Tridentine Creed, 
which was not promulgated by the Council of Trent, but by Pius IV, Const. Iniunctum, 
November 13, 1564 (MANSI, Sacrorum conciliorum nova et amplissima collectio, v. 33 (Graz 
1961), cols. 220- 222); the most recent precedent of the current formula is the one approved 
by PAUL VI: Professio fidei, SCDF, in AAS 59 (1967), p. 1058. Regarding the connection of the 
Magisterium with the faith, cf. JOHN PAUL 11, MP Ad tuendamfidem, May 18, 1998. 

3. S. Th. ,  11-11, q. 1, a. 10. 
4. These are the closing sentences of the present profession of faith: "Firma fide quoque 

credo ea omnia quae in verbo Dei scripto vel tradito continentur et ab Ecclesia sive sollemni 
iudicio sive ordinario et universali Magisterio tamquam divinitus revelata credenda 
proponuntur. 

"Firmiter etiam amplector ac retineo omnia et singula quae circa doctrinam de fide vel 
moribus ab eadem definitive proponuntur. 

"lnsuper religioso voluntatis et intellectus obsequio doctrinis adhaereo quas sive Romanus 
Pontifex sive Collegium episcoporum enuntiant cum Magisterium authenticum exercent etsi 
non definitivo actu easdem proclamare intendant." AAS 81 (1989), pp. 104-106. 
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the rights and duties that are entailed and the juridical benefits that are 
protected by the very fact that a profession of faith is required and actu
ally made, and particularly these last statements on the magisterium. 

A profession of faith reflects the relationship between the faithful 
and the magisterium, a relationship that in itself is independent on 
whether a public profession of faith, like the one in question, is made. In 
fact, any of the faithful should fully accept the infallible definitions, in 
their express form, and any of the faithful must confess religious obedi
ence to the basic authentic magisterium (cf. c. 205).5 However, by virtue of 
publicly making a profession, the relationship between the faithful and the 
magisterium attains a certain status. With this in mind, we shall describe 
the benefits and bonds that arise from the requirement for a public profes
sion of faith. 

The juridical benefits that are protected are as follows 6: 

- Of course, the fundamental benefits that are proper to the 
Church's teaching office: the authentic expression of the word of God; the 
specific mission of the hierarchy and of the faithful in their relationship 
with the word and evangelization; 

- And more specifically, the hierarchy's responsibility to teach au
thoritatively and demand responsibilities and public commitments from 
the faithful at certain times; 

- The fundamental rights of the faithful with respect to the word, in
cluding the right to receive the word, the right to the apostolate, the right 
to research the word, etc. 

4. Types of magisterium in the profession of faith 

The profession of faith does not include all the magisterial state
ments, but only certain concrete ones, precisely the most important ones, 
and the ones that have greater juridical importance ( cf. cc. 7 49-753 and 
commentaries). We should distinguish the various types of magisterium 
that appear in the profession of faith to determine the various types of ju
ridical submission that are involved. 

5. Cf. also cc. 209 §1 ,  212, §1 ,  218, 750, 752, 753. 
6. Regarding the juridical relation and the juridical goods in the teaching function of the 

Church, cf. C.J. ERRAZURIZ, "La dimensione giuridica del munus docendi," in Ius Ecclesiae 1 
(1989), pp. 177-193. 
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Each of the last three paragraphs 7 considers a particular magisterial 
act, although the first two have to do with two different types within the 
same definitive magisterium. Here is the distinction: 

- the first paragraph has to do with the definitive magisterium on di
vine revelation; 

- the second refers to the magisterium, also definitive, though not 
in regard to divine revelation, which is generally called circa doctrinam 
de fide vel moribus; 

- The third paragraph has to do with the magisterium which does 
not intend to proclaim a doctrine with a definitive act. 

There is a distinction then that depends on the degree of magisterial 
commitment which the authority assumes in his act. On one hand, the 
first two paragraphs encompass the definitive magisterium in which the 
authority and his teaching office make a maximum commitment, acting in 
a conclusive and absolute manner. This definitive magisterium is also 
known as the infallible authentic magisterium, although this term does not 
appear in the profession of faith. However, the third paragraph has to do 
with the non-definitive magisterium, which is also customarily called sim
ply authentic magisterium. 

5. Juridical subjection of the faithful to magisterial authority 

a) Commitment of the faithful to definitive magisterial proclama
tions regarding revelation 

The faithful must accept the truths that are taught as having been di
vinely revealed. The formula for the profession of faith, in the first para
graph having to do with the magisterium,8 states that these truths are part 
of the faith and that they should therefore be accepted by the faithful with 
the assent proper to this virtue ( cf. c. 750). 

Since an act of faith is asked for, the faithful will have the assurance 
and absolute certainty of being free of error in an area that receives the 
supernatural light of the gift of God. At the same time, the faithful are obli
gated, both in conscience and in their outward actions, not only to avoid 
any contrary conduct and doctrine, but also to accept and defend that 
which is a part of the revealed deposit by virtue of the authority's having 
declared so. 

7. Cf. note 4.; cf. CDF, Nata doctrinalis . . .  , cit., nos. 5-10, which considers in detail the 
tree final paragraphs of the profession of faith, the diversity of the magisterial process and 
the subjugation it expects of the faithful. 

8. Cf. note 4. 
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b) Commitment of the faithful to other definitive proclamations 

The first of the last three paragraphs of the profession of faith9 does 
not pose any particular difficulties. There has always been general accep
tance of what it clearly sets forth. The same cannot be said of the second 
paragraph, which is precisely the one that adds a major innovation to the 
profession currently in effect. This paragraph considers a magisterium 
that is not explicitly addressed by the canons of the Code. 

The second paragraph has to do with the doctrine expressed by the 
magisterium, circa doctrinam de fide vel moribus, in a definitive manner. 
We have seen that the definitive magisterium is also considered in the first 
paragraph, but now it appears in a broader sense: it considers the defini
tive magisterium on truths that are not considered as having been divinely 
revealed. This area of the magisterium is what theologians have come to 
call secondary infallibility.10 The Church understands that the charism of 
infallibility also encompasses these truths; since only in this way is the in
fallibility on what is revealed truly defended and really possible. 11  

It is not easy to determine what is still included in this magisterial 
act, but an expression used in the formula we are now considering offers 
some help. It is said that the magisterium has this capacity in what it defin
itively proposes. The very magisterial acts themselves will show us how 
far this circa doctrinam de fide vel moribus capacity extends. It is there
fore not necessary to lay down an a priori definition of the possible areas, 
since an a posteriori determination can be made. If the magisterium is 
manifested as definitive on a certain theme, it is because the faithful can 
be certain that this area, which is in some way related to faith or morals, 
can be the object of this definitive class.12 

The difficulty in determining the area this magisterium has to do 
with becomes, in practice, the difficulty of recognizing when the magiste
rium uses a definitive proposition, since it will not always be easy to be 
certain when a proposition is actually definitive. This difficulty is re
solved, insofar as juridical consequences are concerned (and concretely 
insofar as the due submission of the faithful is concerned), by a determi
nation by the supreme authority that "No doctrine is understood to be in
fallibly defined unless this is manifestly demonstrated" (c. 749 § 3). 

9. Cf. note 4. Cf. c. 750 § 2. 
10. Cf. c. 750 § 2; A. LANG, Teologia Fundamental (Madrid 1977), pp. 287-296; V. PROANO, 

"Infalibilidad," in Gran Enciclopedia Rialp, t. 12 (Madrid 1973), pp. 681-687. 
1 1 .  Cf. M .  SCHMAUS, Teologfa Dogmatica, t. 4 (Madrid 1962), p .  770. 
12. See examples of this type of act and the other magistorial acts regarding supreme 

authority in CDF, Nota doctrinalis . . .  , cit . ,  n. 1 1 . Taking into account the magisterial 
pronouncements of a definitive nature throughout the centuries, one can say that, among 
other issues, they deal with the following: philosophical doctrines and principles; causes for 
canonization; historical certainties that affect Scripture, Tradition, or the Magisterium itself; 
Pontifical approval of the spirit of Church affiliated associations. Cf. A. LANG, Teologia 
Fundamental, cit., pp. 287-296. 
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How should the faithful accept this magisterium? The statements we 
are considering say nothing about the virtue on which acceptance by the 
faithful rests. Nothing is said either of faith, expressly mentioned in the 
first paragraph 13 in mentioning what is divinely revealed, or of religious 
submission, on which rests the submission of the faithful to the magiste
rium acc ording to the third paragraph. 14 This point remains unclear, but 
the submission of the faithful is clearly defined. Regardless of the internal 
basis, the faithful must accept , both internally and externally (firmiter 
amplector ac retineo ) , any definitive magisterial proposition. The faithful 
must accept internally, and maintain in their external conduct, what is 
taught in this magisterium , in the absolute certainty of being free of error. 

c )  Commitment of the faithful to the non-definitive magisterial 
proclamations 

The ultimate expression of the profession of faith 15  proc laims, in 
short, what is more broadly stated in c. 752 , i.e. , the relationship and the 
bond of submission that arise from the fact that persons exist in the 
Church who have the ministry of teaching with authority. The faithful al
ways have a relationship of dependence, of submission, to the authentic 
magisterium. This submission and the commitments it entails are made 
clear publicly in the formula of the profession of faith, although only with 
respec t to the Roman Pontiff and the Bishops' College, since nothing is 
said about the activity of the bishops with the faithful entrusted to them. 
This latter relationship, however, is addressed in c. 753. 

The profession of faith uses a term that may shed light on the sub
mission of the faithful that is demanded by non-definitive magisterial 
propositions. Obsequio religioso according to c. 752 (cf. commentary) is 
asked for, which is introduced by the term adhaereo. This term does not 
appear in the canon, and it is precisely a fundamentally important term. 
The authority is asking, demanding, not that the faithful merely "not op
pose," but that they adhere, i.e. , agree and manifest union with the magis
terial teaching itself. Further, adhesion of their will and intellec t is 
concretely asked for: religioso voluntatis et intellectus obsequio doctri
nis adhaereo. 

By examining this last paragraph together with the three paragraphs 
in general of the profession of faith in the Magisterium and cc. 751ff, the 

13. Cf. note 4. In Nata doctrinalis . . .  cit., the CDF explains: "With regard to due acceptance 
of the truths proposed by the Church as revealed by God (1st section) or as definitive 
(2nd section) . . . no distinction is made with regard to the full and irrevocable nature of the 
due acceptance . . . . The difference concerns the supernatural power of faith: in the case of 
the truths of the 1st section, the acceptance is based directly on faith in the authority of the 
word of God (truths de fide credenda); in the case of the truths of the 2nd section, it is based 
on the faith in the assistance of the Holy Spirit to the Magisterium and in the Catholic 
doctrine of the infallibility of said Magisterium ( doctrines de fide tenenda ). " 
14. Cf. note 4. 
15. Cf. note 4. 
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juridical relationship between the magisterial authority and the faithful 
can be better defined. 

Finally, we should mention the clarity which the profession of faith 
provides on so-called "dissent." 

If what the Church asks is adhesion at least to magisterial teaching, 
dissent, an external indication of opposition to infallible or non-infallible 
magisterial teaching, presupposes an act against true communion. In no 
case may one speak of a "right to dissent" in the Church. The rupture im
plied by dissent may be punished by the authority with sanctions of one 
kind or another, both for the rupture itself because of the damage it may 
cause the faithful. 

The CDF Instruction Donum veritatis, 16 recognizing the difficulties 
the faithful may occasionally encounter in internally accepting certain 
non-infallible teachings (nos. 24-31), points out that dissent, "a public atti
tude of opposition to the Magisterium of the Church," illustrates that a 
given member of the faithful "is not in harmony with 'sentire cum Eccle
sia'" and further, that in the case of theologians, they would be placing 
themselves "in contradiction to the commitment they freely and con
sciously made to teach in the name of the Church" (no. 37). This dissent is 
a true evil opposed to the unity of the people of God, and as such it should 
be avoided by everyone, although it is especially "incumbent upon the Pas
tors to safeguard this unity and prevent tensions arising from life from de
generating into division" (no. 40). Thus, not only is there no right to 
dissent, but also the authority has the duty to take steps to prevent dissent 
from occurring, and if it occurs, the authority must use all just means to 
prevent the division from resulting in further evils in others among the 
faithful. 

6. Form of the profession and persons obliged to make it 

The profession of faith must be made orally, in the presence of the 
authorities stipulated in the canon. It does not seem that these authorities 
are to receive the profession of faith as mere witnesses only, but they may 
serve as witnesses if necessary. The profession of faith may be made indi
vidually or in a group, in which several persons utter the formula simul
taneously. A proxy is not satisfactory, since the canon states that the 
profession must be made "in person." 

The situations in which professions must be made are clearly delin
eated in the canon. Of these situations, the fact that professors of certain 
subjects must make the profession at the beginning of their term of office 
has acquired particular importance. It should be noted that this prescription 

16. Cf. CDF, Instr. Donum veritatis, May 24, 1990, in AAS 82 (1990), pp. 1550-1570. 
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( cf. no. 7) applies not only to Theology professors and not only those teach
ing at Catholic universities: it is also required of professors, or rather of ev
eryone who teaches (it says docents) at any university when teaching about 
faith or good morals. In addition to the cases where a profession of faith is 
universally prescribed and the cases mentioned in this canon, particular 
norms may lay down this requirement for other occasions. 

7. Oath of fidelity 

In addition to a profession of faith, there is also an obligation to take 
the oath of fidelity that the Holy See has prescribed in the situations men
tioned in the canon under nos. 5°-8°.17  This oath, which historically arises 
from the anti-modernist oath prescribed by Pius X, 18 consists in the state
ment and public commitment, before God as a witness, to assume and per
form the duties of the office being taken in communion with the pastors 
and in accordance with the norms of the Church. By means of this oath, 
the faithful who are to keep it are made aware of and publicly commit to 
the obligations they are assuming, in addition to the moral obligation they 
assume. Those who, in some way and by virtue of acting in the Church's 
name, commit to the authority or to the Church itself are thereby subject 
to, and obligated to take, this oath. According to the statements them
selves as contained in the oath, it may be said that the obligations as
sumed thereunder are as follows: a) the diligent and faithful fulfillment of 
the obligations proper to their office or position; b) the faithful safeguard
ing, proclamation and expounding of the deposit of faith; c) the obligation 
to respect legality; and d) submission, i.e., respect and obedience of the 
pastors and their legitimate prescriptions. 

Under c. 380, bishops and those who are equivalent to bishops must 
also take an oath of fidelity "before taking canonical possession of office." 
The formula that must be used in these cases, which has been prescribed 
since July 1, 1987, has not been officially published.19 

8. The profession of faith and the oath of fidelity demonstrate the 
bonds between communion and faith 

Neither the profession of faith nor the oath of fidelity can be consid
ered mere formal external acts. The Church is not interested in carrying 

17. Cf. CDF, Professio fidei et . . .  , cit., p. 104. 
18. Const. Pascendi, mp Sacrorum Antistitum, and SCHO, Deer. March 22, 1918, in AAS 10 

(1918), p. 136. 
19. Published in H. SCHMITZ, '"Professio fidei' und 'lusiurandum fidelitatis'. 

Glaubensbekenntnis und Treueid. Wiederbelebung des Antimodernisteineider?," in Archiv 
fur katolisches Kirchenrecht 157 (1988), pp. 353-429. 
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out a mere formality: it wants the juridical obligation to make a profession 
of faith to rest on true communion and identification with the faith. Pro
fessions or oaths made by anyone who manifestly behaves contrary to the 
statements contained therein cannot be accepted; i.e., they cannot be ac
cepted if simulation is in any way known for a fact. Also, if a profession 
and oath are duly made and taken, the authority has a reference instru
ment that spells out the commitments that were made and, to a certain ex
tent, what communion and faith require in carrying out the office or 
function. 

The general acceptance of the magisterium that is made in the pro
fession of faith entails an acknowledgment that the faith applies to any re
lationship between the faithful and the magisterium. It is precisely by 
virtue of the faith that the faithful acknowledge and accept general sub
mission to those in the Church who exercise the mission of teaching with 
authority. 

The profession of faith and the oath are positive bonds that ensure 
communion with and fidelity to the Church. The law, in providing a vehi
cle for them and in requiring them, facilitates the saving mission to which 
all the faithful are committed. 
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TEJERO 

In view of the value attributed by Vatican II to the tria munera in 
stating the efficacy of Christ's mystery in the edification of the Church 
(AG 15, 39; AA 2), the regeneration of the faithful (LG 13, 32), the activity 
of the Apostolic College (UR 2; CD 2), the design of the episcopal ministry 
(LG 20-27), the functions proper to the presbyteral order (PO 1), and the 
basic ecclesiastical condition of the laity (LG 31; AA 3-4), it is only natural 
that the CIC would openly welcome the munus sanctificandi for the 
treatment of the subject matter included in book IV. 

The wisdom of this criterion has been unanimously recognized by 
the doctrine, 1 with regard to the accuracy with which it encompasses the 

1. Cf. E. TEJERO, commentary on book IV, in Pamplona Com; J. MANZANARES, "Principios 
informadores del nuevo Derecho sacramental," in Temas fundamentales en el nuevo C6digo 
(Salamanca 1984), pp. 359-361; T. RINC6N, "Disciplina can6nica del culto divino," in Manual 
de Derecho Canonico (Pamplona 1991), pp. 459-461 ;  D. COMPOSTA, "Liber IV. De Ecclesiae 
munere sactificandi,"  in Commento al Codice di Diritto canonico, edited by P.V. PINTO 
(Rome 1985), pp. 513-515; V. CHE CHEN-TAO, "11 'munus sanctificandi' nel nuovo codice di 
Diritto canonico,"  in L a  nuova codificacione c anonica (Rome 1 983) ,  pp.  743-53; 
M. MORGANTE, I sacramenti nel Codice di Diritto canonico. Commento giuridico-pastorale 
(Rome 1984), pp. 5-15; L. MrsT6, "11 libro IV: La funzione di santificare della Chiesa. 11 nuovo 
Codice di Diritto canonico," in La scuola cattolica 112  (1984), pp. 279-282; A. MONTAN, "I 
sacramenti," in Il diritto nel mistero della Chiesa, II (Rome 1979), pp. 41-47; B. HONINGS, "I 
sacramenti in generale nel nuovo Codice," in Il nuovo Codice di Diritto canonico. Novita, 
motivazione e significato (Rome 1983), pp. 335-336; C.J. ERRAzumz, "Intorno ai rapporti tra 
sacramenti e diritto della Chiesa," in Il Diritto eccle siastico 99 (1988), pp. 417-418;  
A.  LONGHITANO, "I sacramenti 'azioni di Cristo e della Chiesa', in Il Codice del Vaticano II. I 
sacramenti della Chiesa (Bologna, 1989), pp. 7-9; c. VAN DE WIEL, "The Sacraments in the 
1983 Code of Canon Law. Introduction, Norms, Baptism and Confirmation," in Ephemerides 
Theologiae 66 (1990), p. 160; E. CAPELLINI, "I sacramenti della salvezza," in La normativa del 
nuovo Codice (Brescia 1983), pp. 165-167. 
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subject matters therein developed, while at the same time allowing a pro
gressive succession of subjects in the canons it includes. With the sancti
fying function of the Church consolidated on Christ's munus sacerdotale, 
which brings about the sanctification of all and exercises the public 
worship to God, a wide and solid base is available to include the canoni
cal treatment of the sacraments, of the other acts of divine worship and of 
sacred places and times. In making the overview of this book now, we are 
in a position to perceive the originality of the perspective with which ec
clesiastical law approaches each of these core subjects and the basic 
lines of their treatment in the CIC. 

I. THE CODE AND LITURGICAL LAW 

Regarding the contemplation of the liturgy in cc. 834-839, the provi
sions of c. 2 must be taken into account: "For the most part the Code does 
not determine the rites to be observed in the celebration of liturgical actions. 
Accordingly, liturgical laws which have been in effect hitherto retain their 
force, except those which may be contrary to the canons of the Code." 

This predominance of the CIC over the liturgical norms is indicative 
of the sobriety with which it limits itself to pointing to the basic normative 
lines that guarantee the condition of the public good inherent in any litur
gical act: "Through the liturgy a complete public worship is offered to God 
by the head and members of the mystical body of Christ" ( c. 834 § 1 ). "This 
worship takes place when it is offered in the name of the Church" ( c. 834 
§ 2). "Each [minister of the Eucharist] ought to remember that he is re
sponsible for the common good of the whole Church."2 Furthermore, the 
common good of the Church brought about by the liturgy is "the summit 
toward which the activity of the Church is directed; it is also the fount 
from which all her power flows" (SC 10). 

This same perspective that tries to guarantee the public good inher
ent in the liturgy explains the determination made by c. 834 § 2, regarding 
the necessity that the worship be offered by the legitimately designated 
persons and by means of acts approved by the authority of the Church. 
This applies as well to the exclusive competency of the Apostolic See to 
order the liturgy (c. 838 § 1); it stems from the fact that "liturgical actions 
are not private, but are celebrations of the Church itself as the 'sacrament 
of unity"' (c. 837 § 1). 

In the sobriety maintained by the CIC in treating liturgical subjects, 
pre-eminence is given to its canons over certain rules of the General In
struction of the Roman Missal and of the Rituals. These liturgical texts 

2. JOHN PAUL II, Letter Dominicae cenae, in AAS 72 (1980), p. 144. 
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had advanced certain canonical treatments, such as the requirements for a 
valid and lawful reception of the sacraments and the acts before or after 
their celebration. Accordingly, the CDWDS, upon the promulgation of the 
CIC, specified a whole series of variationes to be entered into the liturgi
cal books, as a result of the coming into effect of the code norms. 3 

IL THE SACRAMENTS IN THE LAW OF THE CHURCH 

The affirmation of the specific scope of canon law does not refer 
only to the liturgy. Liturgical law also maintains its own line of treatment 
regarding other disciplines, which must be highlighted since it refers to 
the subject matter discussed in this book 

In fact, we shall not find in the CIC the dogmatic formulae in which 
the magisterium has expressed the contents of the faith regarding the sac
raments and divine worship, nor the criteria that permit moral theology to 
express the effect of the sacraments on the knowledge of the organizing 
principles of behavior that are guided by a scrupulous conscience, nor the 
guidelines with which pastoral theology indicates the forms of behavior 
that yield the best fruits in the acts through which the sacred ministers 
pour out their zeal for the souls. 

Church law, in agreement with all the formulae of faith regarding the 
sacraments, regulates all the aspects of sacramental discipline that tran
scend the person of the minister and the receiving subject, to place them 
in a relationship of justice between themselves and with the other mem
bers of the people of God. The contents of justice that guide the proper 
performance of services by the minister manifest the degree to which it is 
true that the Church makes the sacraments. And, in addition, the percep
tion of the new juridical condition brought about by the sacrament in the 
receiving subject, with regard to the other members of the Church, mani
fests the truth with which the structure of the Church is affirmed through 
the sacraments. In this sense it is fitting to remember, with c. 840, that, 
through the sacraments, "the sanctification of the faithful is brought 
about. Thus they contribute in the most effective manner to establishing, 
strengthening and manifesting ecclesiastical communion." In point of fact, 
it is not possible to have a personality in the Church without adhering to 
the sacramental economy (c. 96), nor is it possible to be in communion 
with the Church visible on earth without professing faith in the sacra
ments and without receiving them in fact ( c. 205). 

3. Cf. "Variationes in novas editiones librorum liturgicorum ad normam Codicis Iuris 
Canonici nuper promulgati introductae," in Notitiae 19 (1983), pp. 540 ff. 
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1 .  Just administration of the sacraments 

Closely related to this insertion of the sacraments in the heart of the 
Church's very being on earth, there is a need to establish in the contents of 
the faith the basic criteria regarding their just administration: "Since the 
sacraments are the same throughout the universal Church, and belong to 
the divine deposit of faith, only the supreme authority in the Church can 
approve or define what is needed for their validity . . .  [and] to determine 
what is required for their lawful celebration, administration and reception 
and for the order to be observed in their celebration" (c. 841). 

a) The sacraments of faith of the Church 

The fact that Luther denaturalized the sacraments-denying their ef
ficacy to sanctify the faithful by attributing it exclusively to the faith
cannot justify the presentation of the efficacy of the sacraments torn off 
from the faith with which the Church espouses divine revelation about 
them. Hence, the wisdom with which c. 835 stresses that Christian wor
ship is always a work that "must proceed from and rest upon faith. "  The 
same must be said for c. 840, which, among the defining features of the 
sacraments, does not silence their consideration as "signs and means by 
which faith is expressed and strengthened." 

Thus, the CIC echoes the Vatican II doctrine (SC 59), which is not 
new,4 since, as Saint Thomas says, it "is faith itself that demands that man 
find liberation from sins by the power of the passion of Christ, which acts 
through the sacraments. "5 However, we must take into consideration that 
it is the faith of the Church with respect to each sacrament that must be 
learned, to perceive its own effectiveness: the Church, "depository of the 
merits of Christ and endowed with interpretative authority of his sanctify
ing will, applies through its faith, to the ritual gesture carried out, the tran
scendental spiritual significance and the efficacy of the redemptive 
mystery of Christ. "6 

The faith of the Church regarding each sacrament must not be con
fused with the faith of the person who administers, or of the person who 
receives, the sacrament. Personal deficiencies of those administering or 
receiving the sacraments cannot make us forget that it is Christ who acts 
through them. This basic principle leads Saint Augustine to stress that the 
sacrament "in homine iusto et in homine iniusto semper sanctum est, "7 

that "fieri potest ut homo integrum habeat sacramentum et perversam fi
dem. "8 Since the perversion of the faith does not necessarily entail the 

4. Cf. L. VIILETTE, Foi e t  sacrements, I and II (Paris 1959 and 1964 respectively). 
5. S. Th. ,  III, q. 68, a. 4 ad 2. 
6. L. VILLETTE, Foi et  . . . , cit., II, p. 371. Cf. P. RODRIGUEZ, "Fe y sacramentos," in 

Sacramentalidad de la Iglesia y sacramentos (Pamplona 1983), pp. 551-584. 
7. De baptismo, VI, V, 7, in CSEL, LI, p. 303. 
8. Ibid., III, XIV, 19, pp. 208-209. 
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perversion of the sacrament's integrity, heretics or schismatics can make 
the sacraments, because "nee possunt novum aliquid aut aliud agere, nisi 
quod iam dud um apud suam didicerunt matrem. "9 Thus, in reference to 
the sac raments of the heretics, Saint Augustine says: "ex Ecclesia sunt 
omnia dominica sacramenta. "10 

But the fact that heretics, schismatics and sinners may administer 
and receive the sacrament, in its integrity, does not imply that such sacra
ment be salutare, since "omnia sacramenta Christi non ad salutem, sed ad 
iudicium habentur sine caritate unitatis Christi."11  We are faced then with 
the ficta receptio sacramenti, which does not carry pax, caritas, unitas 
or salus. 12 Although he does not use an identical terminology, Saint Tho
mas13 stresses this same doctrine when he introduces res et sacramentum 
as the first effect of a valid sacrament, which cannot be impeded by her
esy, schism or any other sin; but those sins do impede grace and charity, 
the eventual effect of the sacrament or res tantum. 

b) Guaranteed classifications of the validity of the sacraments 

There is, then, a first datum to be deduc ed from the faith of the 
Church with respect to the sacraments, of great importance in the canoni
cal order: the deficiencies of the ministers or of the subjects do not neces
sarily impede the validity of the sacraments, even if they go against the 
faith of the Church, 14 but can impede salutary grace, the eventual effect of 
the sacrament. This distinction of the scope of validity of the sacrament 
regarding its fruits of grace and charity operates profoundly in the canoni
cal order, which, while maintaining its characteristic effectiveness in de
termining the valid and relevant acts in the external order of the Church 
and in its soc ial structure, must also pay attention to the external ele
ments that contribute to the increase of charity. 

In line with the determination that ecclesiastical law must make re
garding the validity or nullity of the sacraments and, consequently, regard
ing whether they must be repeated or not, the canons in book IV express 
some clear criteria about the requirements arising from each sacramental 
sign, the necessary intervention of the minister and the capacity of the re
ceiving subject. 

9. OPTATUS OF MILEVUS, Libri VII, I, 11 ,  in CSEL, XXVI, p. 14. 
10. ST. AUGUSTINE, Epist. XCIII, XI, 46, in CSEL XXXIIII, p. 488. 
1 1. ST. AUGUSTINE, Contra litteras Petiliani, III, XLIIII, 87, in CSEL, LI, p. 365. 
12. Cf. E. TEJERO, "La 'sanctitas sacramenti' y su 'ficta receptio' en la doctrina de San 

Agustin," in Anuario Juridico y Econ6mico Escurialense 26 (1993), pp. 423-449. 
13. Cf. S. Th. , III, q. 69, a. 7 and q. 72, a. 7. 
14. Cf. STEPHEN I, Letter to St. Cyprian, ed. G. Hartel, in CSEL 3/II, p. 799; COUNCIL OF 

ARLES (314 A.D.), c. 9, in CCH, CXLIII, ed. C. Munier, pp. 10-1 1; CONG. NICEN., cc. 8 and 19, 
ed. P.P. Joannou, pp. 30 and 40-41; SJRICIUS, Letter to Himerius of Tarragon, c. 1, 2, in PL 84, 
p. 631. 
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As for the elements composing the sacramental sign itself, the CIC is 
always very prec ise: baptism "is validly conferred only by a washing in 
real water with the proper form of words" ( c. 849). The same precision is 
found in c. 880 regarding the validity of confirmation; in c. 898 § 1 regard
ing the Eucharist; in c. 959 about penance; in c. 998 about anointing of the 
sick; in c. 1008 about orders, and in c. 1057 regarding marriage. 

Concerning the requirements demanded from the minister for the va
lidity of each sacrament, the canons set them forth in accordance with the 
demands proper to the minister's intervention in each sacramental sign. 
For this reason, the recognition granted to the validity of baptism adminis
tered by "any person who has the requisite intention" ( c. 861 § 2) has no 
parity with the precise determination made about who can validly admin
ister the other sacraments: c. 882 , about the minister of confirmation; 
c. 900 § 1, about the Eucharistic minister; cc. 965 and 966, about the minis
ter of penance; c. 1012, about the minister of ordination; and cc. 1057 and 
1108, about the minister of marriage. 

Church law manifests a similar diligence in determining the subjec ts 
who are able to receive each of the sacraments: c. 864 regarding baptism; 
c. 889 § 1 about confirmation; c. 912 about the Eucharist; c. 987 about pen
ance; c. 1024 about orders, and c. 1095 regarding marriage. 

c) Just flexibility in the celebration of the sacraments 

The validity of each sacrament is guaranteed through the essential 
requirements of the sacramental sign, the necessary intervention of the 
minister, and the capacity of the subject. The canonical order must also 
set forth those determinations which-in relation with the celebration of 
the sacrament, with the legitimate performance of the minister, and the re
ception of the subject-contribute more intensely to the honor sacramen
toru m, to wisdom in the ministerial service and to a more vigorous 
cohesion of the faithful as a result of the spiritual fruits proper to the sac
ramental grace. Multiple determinations established in this book tend to
ward this end. Not always being able to guarantee the spiritual and 
invisible fruit, these determinations are charged with the pastoral wisdom 
of the Church, deployed during so many centuries of service to its faithful 
in the sacramental ministry. 

In the treatment of each sacrament, the CIC always devotes one 
chapter to the canonical norms regarding its celebration, which presup
pose the elements that determine their validity and also the specific litur
gical rules regarding sac ramental rites. A distinctive characteristic of 
these norms is the flexibility with which they try to harmonize proper at
tention to the honor and decor of the sacramental celebrations with the 
zeal to remedy any need or urgency arising from particular situations. 
These criteria are evident in c. 850, regarding the celebration of baptism; 
in c. 853, about the obligation to bless baptismal water; in cc. 872 and 873, 
about baptismal sponsors; in c. 892 , about c onfirmation sponsors; in 
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c. 905, regarding the celebration of the Eucharist more than once on the 
same day; in c. 925, about the possibility of having communion in the spe
cies of wine alone in case of necessity; in cc. 961 and 962, regarding dan
ger or grave necessity, which recommend giving absolution to several 
penitents at the same time, without the individual and integral confession, 
as the only ordinary means of reconciliation for the faithful who is con
scious of grave sin ( c. 960); in c. 977, regarding the danger of death, which 
permits the absolution of the accomplice of grave sin; in cc. 999 and 1000, 
about the necessity that justifies blessing the oil of the sick by any presby
ter and the administration of the anointing only on the forehead, or using 
an instrument whenever so indicated by a grave reason; in c. 1010, regard
ing the pastoral reasons that may recommend celebrating an ordination 
on ferial days; in c. 1116, about the danger of death or the existence of a 
situation that does not allow one who is competent to marry to attend the 
marriage. 

It is obvious that the references above are in agreement, taking into 
consideration multiple factual situations that modify the normal develop
ment of sacramental ceremonies. This is true because it is thus demanded 
by reasons that justify changing the sacramental actions according to the 
rules provided by the liturgy. The same flexibility, with regards to multiple 
factual circumstances, is observed in the determination of the appropriate 
day or time for the celebration of the sacraments: "Though baptism may 
be celebrated on any day, it is recommended that normally it be celebrated 
on a Sunday or, if possible, on the vigil of Easter" ( c. 856). 

Provision for situations regarding the place where baptism may be 
administered is even broader; starting from the fact that the proper place 
for this sacrament is a church or oratory (c. 857 § 1), it is later established 
that the proper parish church or that of the parents is the general norm to 
follow ( c. 857 § 2); then it is stated that the local ordinary may order that a 
baptismal font be placed also in another church or oratory within the lim
its of the parish (c. 858 § 2). Nevertheless, it is recognized that there may 
be circumstances of fact that legitimate the reception of baptism in an
other church or oratory ( c. 859). Furthermore, provision is made that, in 
case of necessity, baptism can be legitimately administered in private 
homes ( c. 860 § 1 ). And, when one might think that all the possible hypoth
eses of fact may have been exhausted, c. 860 § 2 goes on: "Unless the dioc
esan bishop has dec reed otherwise, baptism is not to be conferred in 
hospital, except in a case of necessity or for some other pressing pastoral 
reason." 

There are not as many open possibilities regarding the place of con
firmation: "It is desirable that the sacrament of confirmation be celebrated 
in a church and indeed during Mass. However, for a just and reasonable 
cause it may be c elebrated apart from Mass and in any fitting place" 
(c. 881). T he Eucharist c an be celebrated every day and at any time 
(c. 931) and must be administered in a sacred place or any other fitting 
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place ( c. 932). An ordination "is to be celebrated during Mass, on a Sunday 
or holy day of obligation. For pastoral reasons, however, it may take place 
on other days also, even on ordinary weekdays" (c. 1010). Finally, mar
riage, according to c. 1115, must be celebrated in the parish where either 
of the contracting parties has his domicile or quasi-domicile or has resided 
during one month, or, in the case of vagrants, in the parish where they re
side at that time. Nevertheless, with permission from the appropriate ordi
nary or from the appropriate parish priest, marriage may be c elebrated 
elsewhere. In addition, cc. 1130-1133 contemplate the criteria to be fol
lowed in the c elebration of a secret marriage. 

d) The minister obliged to administer the sacrament 

If, as we have just seen, the demands of justice influence the very 
form of celebrating the sacraments, their influence is even more obvious 
in the treatment given by the CIC to the actions befitting the ministers 
obliged to administer the sacraments. With regard to the demands that the 
sacramental sign itself makes on the persons who can administer the sac
rament, and without c onsidering its ac tual recipients yet, there are two 
types of ministers: ordinary and extraordinary. Although this double dif
ferentiation does not work for all the sacraments, it provides some basic 
criteria in relation to their just administration. 

The very nature of baptism admits that the bishop as well as the 
presbyter and the deacon be considered its ordinary ministers (c. 861 § 1). 
The persons mentioned in § 2, while not called extraordinary ministers, 
may be considered as such. In relation to confirmation, it is the bishop 
who is named the ordinary minister in c. 882. This same canon does not 
refer to the presbyter endowed with the faculty to confirm as an extraordi
nary minister, perhaps since the validity of the sacrament postulates that 
license; and this makes it difficult to see how the presbyter would be an 
extraordinary minister. Regarding the Eucharist, it is not possible to dif
ferentiate between ordinary and extraordinary ministers in the prepara
tion of this sac rament since "The only minister who, in the person of 
Christ, can bring into being the sacrament of the Eucharist is a validly or
dained priest" (c. 900 § 1). But it is indeed proper, regarding the adminis
tration of Holy Communion, to speak of ordinary ministers-the bishop, 
the presbyter and the deacon-and of extraordinary ministers: the acolyte 
or other appointed faithful (c. 910). In the other sacraments it is not 
proper to apply the double distinction we have been considering, since 
their specific nature does not allow it: "Only a priest is the minister of the 
sacrament of penance" ( c. 965). "Every priest, but only a priest, can validly 
administer the anointing of the sick" (c. 1003 § 1). "The minister of sacred 
ordination is a consecrated Bishop" (c. 1012). Finally, neither is it possible 
to apply to marriage the distinction between ordinary and extraordinary 
minister, regardless of which theological opinion may be defended regard
ing the ministers of this sacrament. 

351 



cc. 834-1253 Bk. IV. The Sanctifying Office of the Church TEJERO 

But determining who may be the ordinary ministers of each sacra
ment is not sufficient to specify which minister is juridically obliged to ad
minister the sacrament to a particular member of the faithful. Following a 
criterion that is too territorial and does not contemplate the influence on 
this point of personal structures for the healing of souls, such as military 
parishes or those of emigres, c .  862 attributes exclusively to the territorial 
parish priest the lawful administration of baptism. Canons 884-888 treat 
similarly the obligation of the diocesan bishop regarding the administra
tion of confirmation in his territory both to his subjects and to those who 
are not. The determination of the specific minister who is obliged to ad
minister the Eucharist is made in c. 911  § 1, only regarding the Viaticum 
for the sick: "The duty and right to bring the blessed Eucharist to the sick 
as Viaticum belongs to the parish priest, to assistant priests, to chaplains 
and, in respect of all who are in the house, to the community Superior in 
clerical religious institutes or societies of apostolic life . "  Regarding the 
anointing of the sick, c. 1003 § 2 states: "All priests to whom has been en
trusted the care of souls, have the obligation and the right to administer 
the anointing of the sick to those of the faithful entrusted to their pastoral 
care." 

The sacrament of penance is treated in a way all its own in the deter
mination of the juridical scope affecting those who adominister this sacra
ment. On the one hand, "within the limits of his jurisdiction, the faculty to 
hear confessions belongs to the local ordinary, to the canon penitentiary, 
to the parish priest and to those who are in the place of the parish priest" 
(c. 968 § 1) .  On the other hand, those mentioned above "are bound to pro
vide for the hearing of the confessions of the faithful entrusted to them, 
who reasonably request confession" (c. 986 § 1). In addition, we must take 
into account that "all the Christian faithful are free to confess their sins to 
lawfully approved confessors of their own choice, even to one of another 
rite" (c. 991). 

With respect to ordination, the CIC also makes specific determina
tions that pinpoint which bishop must ordain in each particular situation: 
"No Bishop is permitted to consecrate anyone as Bishop, unless it is first 
established that a pontifical mandate has been issued" (c. 1013). Regard
ing the presbyterate and the diaconate, c. 1015 states that each one be or
dained by the bishop himself or with legitimate dimissorial letters from 
him. Finally, regarding marriage, it is determined that "Only those mar
riages are valid which are contracted in the presence of the local Ordinary 
or parish priest or of the priest or deacon delegated by either of them, 
who, in the presence of two witnesses, assists" (c. 1 108 § 1). 

e) Requirements of the subject in order for the fruitful reception of 
the sacraments 

The determinations made by the CIC regarding which elements are 
necessary for the validity of each sacrament, regarding the just flexibility 
in their celebration and the specific minister who must prepare them do 
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not exhaust the treatment of the relations of justice surrounding the ad
ministration of the sacraments. It is still necessary to consider the provi
sions that refer to the subject, which, without affecting the validity of the 
sacrament, already taken into consideration, determine the lawful acts of 
the minister and seek the best spiritual fruits for the subject. 

The juridical provisions regarding the subject receiving the sacra
ments are founded on the value and the necessity of the sacraments for 
the persons and the church community. This results in references to other 
rights and obligations, which have different perspectives and do not al
ways reside directly in the subject. Thus, in relation to the baptism of in
fants, c. 867 § 1 states that "Parents are obliged to see that their infants are 
baptised within the first few weeks." And regarding the anointing of the 
sick, c. 1001 states that "pastors of souls and those who are close to the 
sick are to ensure that the sick are helped by this sacrament in good time." 

Ref erring simultaneously to the obligation of receiving the sacra
ment of confirmation and to due preparation for this sacrament, c. 890, 
after mentioning the faithful who are going to receive the sacrament, con
tinues: "parents and pastors of souls, especially parish priests, are to see 
that the faithful are properly instructed to receive the sacrament and 
come to it at the opportune time." Canon 914 broaches the subject of chil
dren's first communion in a similar way: "It is primarily the duty of parents 
and of those who take their place, as it is the duty of the parish priest, to 
ensure that children who have reached the use of reason are properly pre
pared and, having made their sacramental confession, are nourished by 
this divine food as soon as possible." 

The obligation of receiving Holy Communion at least once a year, 
discussed in c. 920 § 1 ,  refers directly and exclusively to the Christian 
faithful. And, in parallel with this precept, c. 989 states: "All the faithful 
who have reached the age of discretion are bound faithfully to confess 
their grave sins at least once a year. " 

Regarding the baptism of adults, c. 865 makes no mention of the obli
gation to receive the sacrament. This silence is logical since it is impossi
ble to speak of juridical obligations in persons who are not members of 
the Church. In this hypothesis, however, the provisions of c. 7 48 are fully 
applicable regarding the obligation that all men have of seeking the truth 
in all matters concerning God and his Church. 

Regarding the obligation to receive the sacraments, ordination and 
marriage have a special treatment, because, as opposed to the other sacra
ments, they are not instituted for all the faithful. Since these two sacra
ments carry with them specific vocations in the people of God, it is only 
starting from the existence of those vocations in specific persons that we 
can speak of the juridical relevancy of such situations. Nevertheless, its 
canonic relevancy, rather than influencing the line of juridical obligation, 
is translated as a fundamental right, which is very clear regarding 
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marriage, the ius connubii. This right also seems applicable to the recep
tion of ordination, since, as has been said by E. de la Lama, "the vocational 
option of those who feel called to the priesthood merits as much respect 
as any other fundamental option and, in principle, as long as the existence 
of other rights that may condition or limit are not shown, this respect is 
just and satisfies a basic human right."15 

The parallel existing between ordination and marriage is not limited 
exclusively to the prior existence of a divine vocation which permits de
tecting the existence of a series of demands of justice related to these two 
sacraments. The parallel treatment extends, on the part of the CIC, to in
clude the necessary absence of certain impediments (cc. 1040-1049 and 
1073-1094), as well as the demand for specific requirements (cc. 1026-
1039) and specific capacities (cc. 1024 and 1095-1107). 

The juridical connection existing between the faithful and each sac
rament does not refer only to the direc t reception of the sacramental 
signs. Before this reception takes place,  the fruitful reception demands 
fulfillment of some preliminary juridical duties which are also indic ated 
by the Cle. So closely are these preliminary duties related to the reception 
of the sac rament itself that, as we saw before, cc. 867, 890, and 913 to
gether contemplate the obligation of procuring the reception of the sacra
ment as well as the obligation related to the preliminary preparation for 
the sacrament. 

Furthermore, the three canons mentioned above do not stop to spec
ify the contents of the preparation required by those sacraments. In this 
sense, c. 865 is more revealing, determining the requirements for the re
ception of baptism by adults. Nevertheless, regarding the baptism of chil
dren, c. 868 attributes special significance to the sensible hope that they 
will be educated in the Catholic religion. This matter is developed more 
comprehensively in cc. 1063-1072, about the pastoral care that must pre
cede marriage, and in cc. 232-272, about the specific education of candi
dates to the priesthood. 

f) Right of the faithful to receive the sacraments 

The canonical provisions mentioned hitherto regarding the validity 
of the sacraments, the just flexibility in their celebration, the duties of jus
tice which oblige their ministers and the relationship of justice that the 
faithful themselves have with each sacrament, reveal the solid foundation 
of the rights of the faithful regarding the sacraments. Recognized in a gen
eral way in c. 213, these provisions are based on the fact that all the faith
ful need the sacraments in order to personally accept the saving mystery 
in Christ and to insert themselves in the struc turing of the Church on 

15. E. DE LA LAMA, "6 Vocaci6n divina o vocaci6n eclesiastica? Una dialectica superada para 
explicar la naturaleza de la vocaci6n sacerdotal," in Ius Canonicum 31 (1991), pp. 13-56 and 
431-507. 
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earth. We are thus looking at subjective rights having a public character, 
which can only be satisfied by public acts, through the opportune services 
of the sacred ministers.16 

Referring to these services owed in justice to the faithful, c. 843 § 1 
states: "Sacred ministers may not deny the sacraments to those who op
portunely ask for them, are properly disposed and are not prohibited by 
law from receiving them." It will suffice to relate the terms of this canon to 
the statements made previously. These concern the canonical determina
tions regarding the validity of the sacraments, the just flexibility of their 
c eremonies, the minister obliged in justice by canonical law to administer 
them and the specific c ircumstances in which the faithful are obliged to 
receive the sacrament. Additionally, these determinations concern the in
terpretative criteria of the juridical duty of the ministers, set forth in c. 843 
§ 1 , as the effective channel to satisfy the rights of the faithful to the sacra
ments. 

Far from interpreting this normative flexibility as implying a lack of 
attention to the effective duration of the rights of the faithful in relation to 
the sacraments, it must be interpreted as dedicated to their effective re
ception. This is because it is the urgent necessity which originates this just 
flexibility in the celebration of the sacraments. Nor can the provisions re
garding the suitable preparation to receive the sacraments be interpreted 
as detrimental to the effectiveness of the rights of the faithful, since "ac
cording to their respective roles in the Church, both pastors of souls and 
the other members of the Christian faithful have a duty to ensure that 
those who ask for the sacraments are prepared for their reception. T his 
should be done through proper evangelization and catechetical instruc
tion, in accordance with the norms laid down by the competent authority" 
(c. 843 § 2).17 

2. Effect of the sacraments in the structure of the Church 

Besides the norms related to justice in the administration of the sac
raments, which we have just outlined, the effect that each of the sacra
ments has on the structuring of the Church as a visible soc ial body must 

16. Cf. J. HERVADA Elementos de Derecho constitucional can6nico (Pamplona 1987), 
p .  1 34; T. RINC6N-PEREZ ,  "Derecho administrativo y relaciones de justicia en la 
administraci6n de los sacramentos," in Ius Canonicum 28 (1988), pp. 69-74; P. MONETA, "II 
diritto ai sacramenti dell'iniziazione cristiana, " in Monitor Ecclesiasticus 1 15 (1990), 
pp. 613-626; J.I. ARRIETA, "II diritto dei soggeti nell'ordinamento canonico," in Fidelium Jura 
1 (1991), pp. 4-46; J.Ma. SANCHIS, "Communione e tutela penale dei sacramenti," in Monitor 
Ecclesiasticus 1 1 1  (1991), pp. 185-194. 

17. Cf. T. RINC6N-PEREZ, "La salvaguardia de los derechos de los fieles en el proceso de 
preparaci6n para los sacramentos," in Fidelium Jura 3 (1993), pp. 101-135. 
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also be shown. 18 In agreement with the effect attributed by c. 205 to the 
sacraments in the structuring of the Catholic Church on earth, the CIC ini
tiates its spec ific treatment of each sacrament with a capital canon. The 
intention of these is to show the revealing lines of the ecclesiastical situa
tion in which the subject who has received this sacrament finds himself, 
with the sacrament's own particular efficiency. 

This is the line of work started in 1971 by the Coetus de sacramentis, 
in dealing with the terms in which the Coetus de Lege Ecclesiae Funda
mentali had set forth the juridical situation brought about by baptism.19 It 
showed the necessity of maintaining this same criterion in the treatment 
of confirmation: "In Codice I. c. non habetur canon, quo ante omnia affir
mantur significatio sacramenti confirmationis eiusque momentum in vita 
christiana. Talis autem canon, de sententia consultorum, requiritur. "20 The 
Coetus de sacramentis is also driven, at this point, by the way in which 
the Coetus de Lege Ecclesiae Fundamentali has formulated the proposal 
that it considers necessary to include in the treatment of confirmation. 

As a result of this initial effort, the Schema canonum of 1975 intro
duced a capital canon at the beginning of the treatment of each sacrament 
which pointed out, very briefly, the ecclesiastical situation resulting from 
the reception of each sacrament. 21 Nevertheless, regarding the Eucharist, 
the initial canon ref erred specifically to the celebration of the Eucharistic 
Sacrifice,22 without encompassing initially the ecclesiastical potentiality 
of this sacrament, through which the Church lives and grows continu
ously. This defic iency  was overcome in the Schema canonum of 1980 
(c. 851), which refined the formulations of the previous schema, bringing 
them close to their definitive wording in the CIC. 

Expressing the radical transformation brought about by baptism, 
c. 849 states that, through baptism, human beings are regenerated as chil
dren of God and incorporated into the Church, conformed to Christ by an 
indelible character. Canon 96 describes baptism as the incorporation of a 
man or woman into the Church of Christ that constitutes him/her a person 
in it ,  with the duties and the rights that are proper to Christians. 
Canon 879 says that confirmation "confers a character. By it the baptised 
continue their path of Christian initiation. They are enriched with the gift 
of the Holy Spirit, and are more closely linked to the Church. They are 

18. Cf. E. TEJERO, "La 'Communio sacramentorum' y la 'communio catholica' en la doctrina 
de San Agustin," in Revista Espanola de Derecho Canonico 42 (1990), pp. 445-480; idem, "La 
'res et sacramentum' estructura y espiritu del ordenamiento can6nico. Sintesis doctrinal de 
Santo Tomas," in Sacramentalidad de la Iglesia y sacramentos (Pamplona 1983), pp. 427-
460. 

19. Cf. Comm. 3 (1971), pp. 198-199. 
20. Ibid., p. 203. 
21 .  Cf. Schema canonum of 1975, c .  9, p .  22; c. 40, p .  28; c .  61, p. 33; c .  130, p. 46; c .  181, 

p. 56; c. 190, p. 58; c. 242, p. 72. 
22. Cf. ibid., c. 61 ,  p. 33. 
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made strong and more firmly obliged by word and deed to witness to 
Christ and to spread and def end the faith." Canon 897 states that the Eu
charistic Sacrifice, through which the Church lives and continuously 
grows, is "the summit and the source of all worship and Christian life. By 
means of it the unity of God's people is signified and brought about, and 
the building up of the body of Christ is perfected. The other sacraments 
and all the ecclesiastical works of the apostolate are bound up with, and 
directed to, the blessed Eucharist." 

Similarly, the ecclesiastical dimension of the sacrament of penance 
is expressed in c. 959,  which heads the code's treatment of this subject 
matter: those who receive this sacrament "receive from God, through the 
absolution given by that minister, forgiveness of sins they have committed 
after baptism, and at the same time they are reconciled with the Church, 
which by sinning they wounded." Although the ecclesiastical dimension in 
terris of the anointing of the sick pales somewhat compared with that "by 
which the Church commends to the suffering and glorified Lord the faith
ful who are dangerously ill so that he may support and save them" ( c. 998), 
the same cannot be said of the sacrament of ordination. The ecclesiastical 
dimensions of this sacrament are set forth by c. 1008: "By divine institu
tion some among the Christian faithful are, through the sacrament of or
ders, marked with an indelible character and are thus constituted sacred 
ministers; thereby they are consecrated and deputed so that, each accord
ing to his own grade, they fulfil, in the person of Christ the Head, the of
fices of teaching, sanctifying and ruling, and so they nourish the people of 
God." Finally, c. 1055 § 1 describes the ecclesiastical situation brought 
about by marriage in this way : "a partnership of their whole life, and 
which of its own very nature is ordered to the well-being of the spouses 
and to the procreation and upbringing of children." 

Taking into account that these different ecclesiastical situations 
brought about by the sacraments are of utmost importance to the Church, 
it is understandable that the Church itself would have a need for juridical 
certainty regarding the sacraments. Consequently, we have norms regard
ing the annotation and proof of baptism ( cc. 875-878) and of confirmation 
( cc. 894-896); regarding the registration and certification of the ordination 
made (cc. 1053-1054), as well as the breadth with which the CIC treats the 
effect of marriage (cc. 1134-1140), of the bond's dissolution (cc. 1141-
1150), and of separation in marriage, while the bond remains (cc. 1151-
1155). 

III. OTHER ACTS OF DIVINE WORSHIP, SACRED TIMES AND PLACES 

These statements constitute parts two and three of book IV, coincid
ing in part with the system followed by the CJC/1917, since the subject 
order has been inverted: the other acts of divine worship are treated first 
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and the sacred places and times later, an order of subject matters contrary 
to that offered by the CIC 1917. This change seems to be indicative of the 
greater dignity of the acts of worship in comparison with the places in 
which they are celebrated. 

As in the CIC/1917 , five titles comprise the part devoted to the other 
acts of divine worship. However, only two of them maintain the same 
statement, related to the "Cult of the Saints, of Sacred Images and of Rel
ics" and the one referring to the "Vows and Oaths." Of the three that pre
cede them, two were not included in the CIC/1917: "Sacramentals" and 
"The Liturgy of the Hours." The third, "Church Funerals," encompasses a 
subject matter that the CIC/1917 included in the section devoted to "Sa
cred Places." The titles "The Custody and the Worship of the Blessed Sac
rament," "Sacred Processions," and "Sacred Utensils" are not included in 
the CIC. 

The third part of the CIC, "Sacred Places and Times,"  has a some
what briefer structure that in the CIC/1917, because all the canons related 
to ecclesiastical funeral rites disappeared from this part. It is true that the 
chapter "Shrines," which did not exist before, has been introduced here, 
but it is shorter than the one covering the subject matter now excluded 
from this part. 
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834 

Bk. IV. The Sanctifying Office of the Church c. 834 

§ 1. Munns sanctificandi Ecclesia peculiari modo adim
plet per sacram liturgiam, quae quidem habetur ut 
Iesu Christi muneris sacerdotalis exercitatio, in qua 
hominum sanctificatio per signa sensibilia significa
tur ac modo singulis proprio efficitur, atque a mys
tico Iesu Christi Corpore, Capite nempe et membris, 
integer cultus Dei publicus exercetur. 

§ 2. Huiusmodi cultus tune habetur, cum defertur nomine 
Ecclesiae a personis legitime deputatis et per actus 
ab Ecclesiae auctoritate probatos. 

§ 1. The Church carries out its office of sanctifying in a special way in the 
sacred liturgy, which is indeed seen as an exercise of the priestly of
fice of Jesus Christ. In the liturgy, by the use of signs perceptible to 
the senses, our sanctification is symbolised and, in a manner appro
priate to each sign, is brought about. Through the liturgy a complete 
public worship is offered to God by the head and members of the 
mystical body of Christ. 

§ 2. This worship takes place when it is offered in the name of the 
Church, by persons lawfully deputed and through actions approved 
by ecclesiastical authority. 

SOURCES: §1: MD 522, 528, 529; SC 7 
§2: c. 1256; MD 555; SCRit Instr. De musica sacra, 3 sep. 
1958, 1 (AAS 50 [1958] 632); LG 11 

CROSS REFERENCES: cc. 132, 519, 530, 566, 840, 841, 849, 879, 882, 
883-885, 887, 897, 900, 959, 966-975, 1008, 1055, 
1108-1114 

COMMENTARY ------

Eloy Tejero 

Although it cannot be said that this canon contains a definition of sa
cred liturgy, something which was intentionally avoided by the editors of 
the Apostolic Constitution Sacrosanctum Concilium, 1 the four proposi
tions gathered in its § 1 provide essential information regarding the 

1. CF. J.A. JUNGMANN-J. WAGNER, "Anmerkungen zum Text der Konzilskonstitution 'iiber 
die heilige Liturgie,"' in Liturgisches Jahrbuch 14 (1964), p. 9 1 ;  I. GORDON, Liturgia et 
potestas in re liturgica (Rome 1966), p. 33. 
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definition of this discipline, and contain the fundamental criteria for the 
canonical treatment of this specific area of the practice of the Church. It 
is thus necessary to analyze the propositions one by one and to discern 
the intimate unity that exists among them. 

l. Particular value of liturgy 

The canon points out, in the first place, that by means of the liturgy 
the Church fulfills peculiari modo its sanctifying function. This peculiar
ity of the liturgy, among the different activities proper to the Church, de
rives from the fact that "in obedience, therefore, to her Founder's behest, 
the Church prolongs the priestly mission of Jesus Christ mainly by means 
of the sacred liturgy. "2 With regard to its radical c ondition as opus Christi 
sacerdotis, liturgical activity "is a sacred action surpassing all others. No 
other action of the Church can equal its efficacy by the same title and to 
the same decree" (SC 7). 

As opposed to the proc lamation of the death and resurrection of 
Christ made by apostolic preaching, liturgical action implies, in addition, a 
real exercise of the opus salutis through the Sacrifice and the sacraments, 
"around which the entire liturgical life revolves" (SC 6). It is evident that 
the liturgy "does not exhaust the entire activity of the Church. Before men 
can come to the liturgy they must be called to faith and to conversion." 
(SC 9). But this priority in time, which is proper to evangelization, cannot 
make us forget that "the goal of apostolic endeavor is that all who are 
made sons of God by faith and baptism should come together to praise 
God in the midst of his Church, to take part in the Sacrifice and to eat the 
Lord's Supper" (SC 10). 

In view of this peculiar efficacy of the liturgy to bring together the 
faithful through baptism and the Eucharist, its particular influence on the 
configuration of the Church on earth may also be seen as an admirabile 
unitatis sacramentum, the nature of which is human and divine, visible 
and invisible, active and contemplative, rooted in the world and pilgrim to 
glory (Cf. SC 2). Because the efficacy of the sacraments celebrated by the 
liturgy are the "fount from which all her power flows" (SC 10).3 

2. Prus XII, Enc. Mediator Dei, November 20, 1947, in AAS 39 (1947), p. 522. 
3. Cf. M. GARRIDO, "La liturgia en la vida de la Iglesia: sus principios de reforma, " in 

Estudios sobre el Vaticano II (Bilbao 1966), pp. 437-448; A. MONTAN, "I sacramenti," in ll 
Diritto nel mistero della Chiesa, III (Rome 1983), pp. 41-43. 
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2. Liturgy, the exercise of the priestly office of Christ in the present 

As some of the texts previously transcribed suggested, the peculiar 
value of the liturgical actions comes from the fact that in them "habetur 
veluti Jesu Christi sacerdotalis muneris exercitatio" (SC 7). This is a doc
trine that the Sacrosanctum Concilium takes from the Encyclical. Media
tor Dei: "the Divine Redeemer has so willed it that the priestly life begun 
with the supplication and sacrifice of His mortal body should continue 
without intermission down the ages in His Mystical Body which is the 
Church."4 

We find the same teaching directly formulated in the letter to the He
brews, which highlights the difference between the priesthood of the an
cient law and of the new law: the first was abrogated "because of its 
weakness and uselessness, for the law had made nothing perfect" 
(Heb 7:  18-19), "according to this arrangement, gifts and sacrifices were 
offered which cannot perfect" (Heb 9:9). But "Christ appeared as a high 
priest of the good things that have come . . .  he entered once for all into the 
Holy Place taking . . .  his own blood, thus securing an eternal redemption" 
(Heb 9 : 1 1-13). 

The letter to the Hebrews also teaches the efficacy with which Christ 
exercises his priesthood in the Church, since "he has appeared once for 
all at the end of the age to put away sin by the sacrifice of himself" 
(Heb 9:26). "For by a single offering he has perfected for all time those 
who are sanctified" (Heb 10: 14), "since then we have a great high priest 
who has passed through the heavens" (Heb 4: 14). Therefore throughout 
later history, the faithful will live in fidelity, holding fast to the confession 
of their great high priest, Jesus (cf. Heb 4: 14). Consequently, those who 
exercise the priesthood of Christ throughout history are the dispensers of 
a "single offering [through which] he has perfected for all time those who 
are sanctified" (Heb 10: 14).5 

Because the liturgy involves a real exercise of the priestly function 
of Christ, the magisterium of the Church has highlighted the peculiar form 
in which Christ is present in the celebration of the sacraments, especially 
in the Eucharistic Sacrifice. 6 As opposed to the way in which Christ is 
present in the exercise of works of mercy ( cf. Mt 25:40), or in the pilgrim 
Church that wishes to attain eternal life (Eph 3: 17) ,  in the assistance to 
the preaching of the New Testament or in the actions proper to the gov
ernment of the faithful, the presence of Christ in the celebration of the 
sacraments attains a distinctive reason. Because "the sacraments are the 
actions of Christ, the same One who administers them through men. 

4. AAS 39 (1947), p. 522 .. 
5. Cf. Col 1, 25-28 and Eph 3, 8-12. 
6. Cf. ibid., p. 528; SC, 7; MF, pp. 762-764. 
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Therefore, the sacraments are holy in themselves, and by the power of 
Christ they pour grace into the soul when they touch the body. "7 

This peculiar relationship of the sacraments to the mystery of Christ 
is expressed thus by St. Thomas: "A sacrament is, in its proper sense, what 
is ordained to signify our sanctification. Three aspects of sanctification 
may be examined: the very cause of our sanctification, which is the pas
sion of Christ; the form of our sanctification, which consists of grace and 
the virtues; and the ultimate end of our sanctification, which is eternal life. 
All of this is signified by the sacraments. For this reason, a sacrament is a 
sign of remembrance of what came before, that is, the passion of Christ; a 
demonstrative sign of what is brought about in us by the passion of Christ, 
that is, grace; and it is also a heralding sign, that is, indicative of future 
glory."8 

In any case, we must point out that the form of our sanctification and 
of the presence of Christ is different in the Eucharist than in the other sac
raments: the Eucharist "is softer in devotion, more beautiful in the mind 
and more saintly in its content because it contains Christ himself and is 
the consummation of all spiritual life and the end of all the sacraments. "9 

3. Liturgy sanctifies persons through signs perceivable by the 
senses 

This efficacy of the liturgy to sanctify man is based on the specific 
action of the mystery of Christ in it, which we have just examined. Joint 
contemplation of these two basic aspects of the liturgy seem necessary to 
overcome certain reductionist views that have tried to disconnect the par
ticipation in the mystery of Christ, implied by the sacraments, from its ef
ficacy to bring about grace. The patristic doctrine highlighted the first of 
these two aspects, while scholastic theology stressed more the efficacy of 
the sacraments to bring about grace. There has been no lack of interpreta
tions tending to obfuscate these two basic aspects of liturgical activity. It 
will suffice to reread St. Thomas's text, just cited, on the commemorative 
significance of the sacraments. It is apparent that the theology most repre
sentative of the medieval era did not incur in this supposed polarization 
of the sacramental sign in the efficacy to bring about grace, forgetting 
its realization in the mystery of Christ memorially signified. This also 
applies to patristic theology which, it is true, highlighted the potential of 
the sacrament to signify the mystery of Christ, but it also underlined the 

7. MF, pp. 763-764. 
8. S. Th. ,  III, q. 60, a. 3. Cf. E. TEJERO, "La 'res et sacramentum' estructura y espiritu del 

ordenamiento can6nico. Sintesis doctrinal de Santo Tomas," in Sacramentalidad de la 
Iglesia y Sacramentos (Pamplona 1983), pp. 436-37. 

9. S. Th. ,  III, q. 73, a. 3. 
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participation of the receiving subject. Hence, Saint Augustine wrote: "Sac
ramentum est in aliqua celebratione, cum rei gestae commemoratio ita sit, 
ut aliquid etiam significare intelligatur, quod sancte accipiendum est"10 

The typical power of the liturgy to sanctify humanity is affirmed by 
Vatican II in direct reference to "those who are in the Church" and to 
"those who are outside" (SC 2): "The liturgy daily builds up those who are 
in the Church, making of them a holy temple of the Lord" (SC 2), and "es
pecially from the Eucharist, grace is poured upon us as from a fountain" 
(SC 10). Those who are outside the Church also reach, somehow, the sanc
tifying efficacy of the liturgy; they are "ceaselessly engaged in . . .  interced
ing for the salvation of the entire world" (SC 83). Besides, because "it 
marvelously increases their power to preach Christ" (SC 2), it is possible 
for "the Church to make itself known to those who are outside" (SC 41). 

In relation to the efficacy of the liturgy in building the mystical Body 
of Christ in history, the CIC contains very significant contributions. 
Among them may be highlighted cc. 849, 879, 897, 959, 998, 1008, and 1055, 
which, being capital in the canonical treatment of each sacrament, specify 
clearly the ecclesiastical position proper to the subject who receives those 
sacraments that create the structure of the Church on earth. 

Not all liturgical actions are equally efficacious. It is necessary at 
this point to remember the doctrine set forth by the Encyclical Mediator 
Dei: "It should be clear to all, then, that . . .  the worship rendered to God by 
the Church in union with her divine Head is the most efficacious means of 
achieving sanctity. This efficacy, where there is a question of the Eucharist 
sacrifice and the sacraments, derives first of all and principally from the 
act itself (ex opere operato). But if one considers the part which the Im
maculate Spouse of Jesus Christ takes in the action, embellishing the sac
rifice and sacraments with prayer and sacred ceremonies, or if one refers 
to the 'sacramentals' and the other rites instituted by the hierarchy of the 
Church, then its effectiveness is due rather to the action of the Church ( ex 
opere operantis Ecclesiae), inasmuch as she is holy and acts always in 
closest union with her Head."11  

It must be considered, however, that "to obtain this full efficacy it is 
necessary that the faithful come to the sacred liturgy with the correct spir
itual disposition, that they adapt their minds to what their voice is saying 
and that they cooperate with supernatural grace so that they do not re
ceive it in vain" (SC 1 1). 

10.  Epist LV, ch. I ,  2, in PL, 33, p. 205. Cf. E. TEJERO, "La 'communio sacramentorum' y la 
'communio catholica' en la doctrina de San Agustin, " in Revista Espanola de Derecho 
Canonico 47 (1990), pp. 451-466. 

11. MD, p. 532. Cf. S. Th. , III, q. 82, a. 6; a. 7 ad 3. 
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4. In liturgy the mystical Body of Christ fully exercises its public 
worship of God 

In the terseness with which the CIC/1917 expressed itself in relation 
to the liturgy, the concept of public worship, contained in c. 1256, is the 
only one that could be mentioned as indicative of the proper value of the 
liturgy. This exposition, which ignored the specific values of the liturgy 
that have been examined heretofore in the analysis of this canon, helps us 
understand why the canonists, in their doctrinal elaborations built upon 
the CIC/1917, as pointed out by I. Gordon, tended to identify liturgy and 
public worship.12 The contributions made by the CIC regarding the values 
that are specifically proper to the liturgical actions of the Church over
come the deficiencies of previous formulations, and, at the same time, 
provide a better foundation of the public character recognized by all, be
fore and now, as proper to the liturgical acts. 

In fact, the public character of the liturgy derives from its previously 
analyzed values: "The sacred liturgy is, consequently, the public worship 
which our Redeemer as head of the Church renders to the Father, as well 
as the worship which the community of the faithful renders to its Founder, 
and through Him to the heavenly Father. It is, in short, the worship ren
dered by the Mystical Body of Christ in the entirety of its Head and mem
bers." 13 This deepening of the roots of the public character of the liturgical 
actions made by MD, improves the formulations of the CIC/1917, and is 
continued by Vatican II, the text of which reiterates frequently the same 
expressions of Pius XII in relation to this point (SC 7, 26, 90, 98). 

The public character of the liturgical actions flows from the very 
public character of the New Testament of God with men, the sanctifying 
potential of which they update, and finds its maximum expression in the 
Eucharist. For this reason, Saint Thomas states: "Bonum commune spiri
tualiter totius Ecclesiae continetur substantialiter in ipso Eucharistiae 
sacramento." 14 Regarding the other sacraments, their public character is 
also evident since they "are signs and means by which faith is expressed 
and strengthened, worship is offered to God and our sanctification is 
brought about. Thus they contribute in the most effective manner to estab
lishing, strengthening and manifesting ecclesiastical communion" ( c. 840). 

5. Conditions for every liturgical act 

This canon's § 2 enumerates three conditions that must be fulfilled 
by any liturgical act or act of public worship, because they are demanded 

12. Cf. I. GORDON, Liturgia et potestas in re liturgica (Rome 1966), pp. 55-57. 
13. MD, pp. 528-529. 
14. S. Th. ,  III, q. 65, a. 3 ad 1 .  
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by its very nature. The first is that it be performed in the name of the 
Church. This first condition derives from the fact that "liturgical services 
are not private functions but are celebrations of the Church" (SC 26). In 
them "Ecclesia vel orat vel canit vel agit" (SC 33). What's more, Vatican II 
expresses the conviction that "The principal manifestation of the Church 
consists in the full, active participation of all God's holy people in the 
same liturgical celebrations, especially in the same Eucharist" (SC 41). Al
though it may be single ministers who perform the liturgical actions, it is 
the Church that fulfills, through them, its ministry. Thus, regarding the 
ministry of the Eucharist, Saint Thomas says: "Ipse solus potest gerere 
personam totius Ecclesiae qui consacrat Eucharistiam, quae est sacra
mentum totius Ecclesiae." 15 They also act in the name of the Church who 
administer the other sacraments or perform the liturgical actions insti
tuted by the Church, such as the sacramentals, the office of the hours 
("the voice of the Bride herself addressed to her Bridegroom" (SC 84)) or 
the celebrations of the word of God. 

The second condition that must be fulfilled by any liturgical act, as 
determined by § 2 of this canon, is that it must be "offered ... by persons 
lawfully deputed." This deputatio is established by rules of a different 
scope, since at times it is in the divine Law itself that we find the funda
mental criteria for this determination, as is the case with the necessity of 
being a priest in order to celebrate Holy Mass ( c. 900). At other times, the 
determinations of the Church must be taken into account to be able to 
specify who is the person designated for a particular liturgical action ( cf. 
cc. 132, 519, 530, 566, 882, 883-885, 887, 966-975, 1108-1114). 

The final condition established in c. 834 for a particular act to be 
considered to have liturgical scope is that it must be a matter of "actions 
approved by ecclesiastical authority." Everything we have been saying 
about the specific values of the liturgical actions highlights the rationality 
of its approval by the authority of the Church. This necessity is engen
dered in the very being of the liturgy, which necessarily involves a regu
lated action, and "only the supreme authority in the Church can approve 
or define what is needed for their validity ... to determine what is required 
for their lawful celebration, administration and reception and for the 
order to be observed in their celebration" (c. 841). 

15. Ibid., q. 37, a. 5 ad 2. 
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§ 1.  Munns sanctificandi exercent imprimis Episcopi, qui 
sunt magni sacerdotes, mysteriorum Dei praecipui 
dispensatores atque totius vitae liturgicae in Eccle
sia sibi commissa moderatores, promotores atque 
custodes. 

§ 2. lllud quoque exercent presbyteri, qui nempe, et ipsi 
Christi sacerdotii participes, ut eius ministri sub 
Episcopi auctoritate, ad cultum divinum celebran
dum et populum sanctificandum consecrantur. 

§ 3. Diaconi in cultu divino celebrando partem habent, ad 
normam iuris praescriptorum. 

§ 4. In munere sanctificandi propriam sibi partem habent 
ceteri quoque christifideles actuose liturgicas cele
brationes, eucharisticam praesertim, suo modo par
ticipando; peculiari modo idem munus participant 
parentes vitam coniugalem spiritu christiano du
cendo et educationem christianam filiorum procu
rando. 

§ 1. The sanctifying office is exercised principally by Bishops, who are 
the high priests, the principal dispensers of the mysteries of God and 
the moderators, promoters and guardians of the entire liturgical life 
in the Churches entrusted to their care. 

§ 2. This office is also exercised by priests. They, too, share in the priest
hood of Christ and, as his ministers under the authority of the Bishop, 
are consecrated to celebrate divine worship and to sanctify the peo
ple. 

§ 3. Deacons have a share in the celebration of divine worship in accor
dance with the provisions of law. 

§ 4. The other members of Christ's faithful have their own part in this 
sanctifying office, each in his or her own way actively sharing in litur
gical celebrations, particularly in the Eucharist. Parents have a spe
cial share in this office when they live their married lives in a 
christian spirit and provide for the christian education of their chil
dren. 

SOURCES: LG ch. V 
§1: SC 41; LG 26, 41; CD 11, 15 
§2 : LG 28, 41; CD 15; PO 5; GIRM 59 
§3 : LG 29, 41 
§4: SC 26-31; LG 41; GS 48; MQ 530 
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CROSS REFERENCES: cc. 226, 383-390, 838 §4, 851, 855, 861, 863, 867, 
868, 882-888, 890, 899, 910, 911, 914, 943, 961 §1, 
965-986, 999-1003, 1026-1039, 1063, 1064, 1071, 
1072, 1077- 1080, 1105 §2, 1108- 1123, 1125-1133, 
1144 §2, 1145, 1147, 1148 §3, 1153 §1, 1165 §2 

C OMME NTARY ------

Eloy Tejero 

This canon, in setting forth the criteria that refer to the exercise of 
the munus sanctificandi on the part of the bishops, priests, deacons and 
the other faithful, acts in tune with the Vatican II doctrine. From the par
ticipation of the tria munera Christi, the Council had contemplated the 
episcopal ministry (LG 20-27), the nature of the priesthood (PO 1), the ec
clesiastical condition of the baptized and the mission of the laity (LG 31 
and AA 3-4). In any case, Lumen gentium 41 is the council text closest to 
the canon that we are currently discussing. 

To adequately lay the foundations for the specific reason of the sanc
tifying function proper of the bishops, the canon points out that they have 
the fullness of the priesthood. In fact, "the Bishop, invested with the full
ness of the sacrament of orders, is the steward of the grace of the supreme 
priesthood, above all in the Eucharist, which he himself offers, or ensures 
that it is offered ... Moreover, every legitimate celebration of the Eucharist 
is regulated by the Bishop, to whom is confided the duty of presenting to 
the divine majesty the cult of the Christian religion and of ordering it in ac
cordance with the Lord's injunctions and the Church's regulations, as fur
ther defined for the diocese by his particular decision. Thus the Bishops ... 
through the sacraments, the frequent and fruitful distribution of which 
they regulate by their authority, sanctify the faithful. They control the con
ferring of Baptism ... are the original ministers of Confirmation; it is they 
who confer sacred Orders and regulate the discipline of Penance, and who 
diligently exhort and instruct their flocks to take the part that is theirs, in 
a spirit of faith and reverence, in the liturgy and above all in the holy sacri
fice of the Mass" (LG 26). 

The CIC has determined, in various provisions, the forms in which 
the bishop must act to administer the grace of the supreme priesthood. 
This is the sense of cc. 387-390, related to the bishop as "the High Priest of 
his flock from whom the life in Christ of his faithful is in some way de
rived and upon whom it in some way depends" (SC 41 ); c. 838 § 4, about 
his competencies in the ordination of the sacred liturgy; cc. 861, 863, re
garding his intervention in the administration of baptism; cc. 882-888, 
about the celebration of confirmation; cc. 899 and 910, regarding his inter
vention in the celebration and administration of the Eucharist; cc. 961 § 1 
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and 965-975, about his competency as moderator of the penitential disci
pline; cc. 999 and 1003, about the blessing of the oil and the anointing of 
the sick; cc. 1010-1023 and 1026-1039, about ordination and its require
ments; and cc. 1064, 1071, 1077- 1080, 1105 § 2, 1108-1121, 1125-1133, 1144 
§ 2, 1145, 1147, 1148 § 3, 1153 § 1, and 1165 § 2, regarding his interventions 
in relation to marriage. 

These code provisions set forth in detail the competency and respon
sibilities proper to the episcopal ministry as far as the principal dispenser 
of the mysteries of God, moderator, promoter and custodian of the liturgi
cal life in the Church to him entrusted ( cf. CD 15). Because, as Saint Tho
mas states, as opposed to the priest, who "represents Christ, insofar as 
Christ himself fulfilled the ministry, the bishop represents Him insofar as 
He instituted other ministries and founded the Church. From which fol
lows that it behooves the Bishop to dispose regarding the divine offices, 
establishing the sacred worship like Christ. And it is also for this reason 
that the Bishop is specially called the bridegroom of the Church, as is 
Christ." 1 

Paragraph 2 formulates the exercise of the sanctifying function on 
the part of the priest, as a synthetic expression of the doctrine expressed 
by Vatican II: "Priests are consecrated by God through the ministry of the 
bishop that they should be made sharers in a special way in Christ's priest
hood and by carrying out sacred functions, act as his ministers who 
through his Spirit continually exercises his priestly function for our bene
fit in the liturgy" (PO 5). Lumen gentium 28 states, in similar terms: 
"Whilst not having the supreme degree of the pontifical office, and not
withstanding the fact that they depend on the Bishops in the exercise of 
their own proper power, the priests are for all that associated with them 
by reason of their sacerdotal dignity ...  it is in the eucharistic cult or in the 
eucharistic assembly of the faithful (synaxis) that they exercise in a su
preme degree their sacred functions ... And on behalf of the faithful who 
are moved to sorrow or are stricken with sickness they exercise in an em
inent degree a ministry of reconciliation and comfort, whilst they carry 
the needs and supplications of the faithful to God the Father." 

Also in relation with the exercise of the sanctifying function on the 
part of the priests, the CIC lists a diverse range of specifications, compe
tencies and responsibilities: c. 530, about the functions proper to parish 
priests; c. 861, regarding the ministry of baptism; cc. 882-888, regarding 
the administration of confirmation; cc. 899-911, about the celebration of 
the Eucharist and its minister; cc. 965- 986, regarding the minister of pen
ance; cc. 999-1003, about the celebration and the minister of the anointing 
of the sick; and cc. 1063, 1072, 1108-1123, about the celebration of mar
riage. 

1. ST. THOMAS, Suppl. , q. 40, a. 4 ad 3. 
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In contrast with the terseness with which § 3 of this canon refers to 
the action of the deacons in the celebration of the divine worship, Lumen 
gentium 29 contemplates in more detail their activities as consistent with 
the nature of its ministry: "At a lower level of the hierarchy are to be found 
deacons, who receive the imposition of hands 'not unto the priesthood, 
but unto the ministry.' For, strengthened by sacramental grace they are 
dedicated to the people of God, in conjunction with the bishop and his 
body of priests, in the service of the liturgy, of the Gospel and of works of 
charity. It pertains to the office of a deacon, in so far as it is assigned to 
him by the competent authority, to administer Baptism solemnly, to be 
custodian and distributor of the Eucharist, in the name of the Church, to 
assist at and to bless marriages, to bring Viaticum to the dying, to read the 
sacred scripture to the faithful, to instruct and exhort the people, to pre
side over the worship and the prayer of the faithful, to administer sacra
mentals, and to officiate at funeral and burial services." Consistent with 
these determinations, c. 861 views the deacons as ordinary ministers of 
baptism; c. 910 looks at deacons in a similar fashion with respect to the 
administration of holy communion; c. 943 regarding the exposition of the 
Blessed Sacrament and the eucharistic blessing; and c. 1108 about the cel
ebration of marriage. 

Paragraph 4 recognizes that all the faithful have their own share in 
the sanctifying function, whose foundation is expressed thus by Lumen 
gentium 10: "The baptized, by regeneration and the anointing of the Holy 
Spirit, are consecrated to be a spiritual house and a holy priesthood, that 
through all the works of Christian men they may off er spiritual sacrifices 
and proclaim the perfection of him who has called them out of darkness 
into his marvelous light (cf. 1 Pt 2:4-10). Therefore all the disciples of 
Christ, persevering in prayer and praising God (cf. Acts 2 :42-47), should 
present themselves as a sacrifice, living, holy and pleasing to God ( cf. 
Rom 12:1)." 

Starting from this situation, which constitutes the faithful as "true 
adorers such as the Father seeks" (SC 6), "Mother Church earnestly de
sires that all the faithful should be led to that full, conscious, and active 
participation in liturgical celebrations which is demanded by the very na
ture of the liturgy, and to which the Christian people, 'a chosen race, a 
royal priesthood, a holy nation, a redeemed people'( l  Pet 2 :  4-5) have a 
right and obligation by reason of their baptism" (SC 14). Regarding this in
fluence of baptism in sanctifying the faithful, the doctrine expressed by 
Lumen gentium 32 is based on the call to sanctity made to all the faithful 
and on the equal dignity of all in the building of the Church. 

Although the canon does not mention expressly the specific activity 
of the laity in the sanctifying function of the Church, it is fitting to remem
ber here the teaching of Vatican II regarding the secular nature as proper 
and peculiar to the laity, in which they "contribute to the sanctification of 
the world, as from within like leaven" (LG 31). "Since he wishes to 
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continue his witness and his service through the laity also, the supreme 
and eternal priest, Christ Jesus, vivifies them with his spirit and cease
lessly impels them to accomplish every good and perfect work ... . To 
those whom he intimately joins to his life and mission he also gives a 
share in his priestly office, to offer spiritual worship for the glory of the 
Father and the salvation of man" (LG 34). 

Intimately related to this participation of the laity in the sanctifying 
function2 is the reference made in § 4 of the canon to the participation of 
Christian spouses in this same function, which has to be contemplated 
from the doctrine set forth in Lumen gentium 41, regarding the call to 
sanctity made to all the faithful, drawing special attention to the insertion 
of the matrimonial vocation in that doctrine. The subject matter has been 
developed more fully in Familiaris consortia 56: "Just as husbands and 
wives receive from the sacrament the gift and responsibility of translating 
into daily living the sanctification bestowed on them, so the same sacra
ment confers on them the grace and moral obligation of transforming their 
whole lives into a 'spiritual sacrifice."' This doctrine has been culled in 
c. 226 and also underlies the provisions established in cc. 851, 855, 867, 
868, regarding the duties of parents with respect to the administration of 
baptism to their children; in c. 890, about their duties regarding the recep
tion of confirmation by their children; in c. 914, about their obligation that 
their children be prepared to receive the holy communion once they attain 
the age of reason, which implies previous reception of the sacrament of 
penance and, consequently, also regarding this sacrament must the par
ents attend to the appropriate preparation of their children, although this 
duty is not expressly mentioned in the CIC. 

2. Cf. T. RINC6N-PEREZ, "La participaci6n de los fieles laicos en la funci6n santificadora de 
la Iglesia. Reflexiones can6nicas a la luz de la Exh. Apost. 'Christifideles laici,"' in Ius 
Canonicum 29 (1989), pp. 617-662. 
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Bk. IV. The Sanctifying Office of the Church c. 836 

Cum cultus christianus, in quo sacerdotium commune 
christifidelium exercetur, opus sit quod a fide procedit et 
eadem innititur, ministri sacri eandem excitare et illus
trare sedulo curent, ministerio praesertim verbi, quo 
tides nascitur et nutritur. 

Since christian worship, in which the common priesthood of Christ's faith
ful is exercised, must proceed from and rest upon faith, sacred ministers 
are to strive diligently to arouse and enlighten this faith, especially by the 
ministry of the word by which faith is born and nourished. 

SOURCES: MD 536; SC 9-11, 33-36, 59; LG 10, 11, 28, 34; CD 30; GCD 
57; DPMB 55, 59 

CROSS REFERENCES: cc. 210-214, 747, 749, 750, 752-754, 840, 841 

COMMENTARY ------

Eloy Tejera 

In trying to highlight the specific value of the liturgy to nourish the 
faith of the faithful, this canon underscores the intimate connection that 
exists between the contents of this book IV and those of book III. Pius XI's 
teachings are quite expressive of this relationship: "The liturgy ... is the 
most important organ of the ordinary magisterium of the Church ... The 
liturgy is not the didascalia of one individual or another, but the didasca
lia of the Church." 1 Nevertheless, it is the doctrine set forth by Vatican II 
that immediately underlies the brief formulation of this canon. 

l .  Liturgy is a service of faith to the common priesthood of the 
faithful 

With the aim of giving the contents of the canon a juridical dimen
sion, more directly meaningful in the liturgical actions of the members of 
the Church, the legislator expects the consideration of the Christian wor
ship as an exercise of the priesthood common to all the faithful to be the 
starting point for the correct understanding of the duties that the sacred 
ministers have in their liturgical service to nourish the faith of the faithful. 

1. Prus XI, Enc. Quas primas, December 11 ,  1925, in AAS 17 (1925), p. 603; cf. A. BUGNINI, 
Documenta pontificia ad instaurationem liturgiae spectantia (Rome 1953), pp. 70ff. 
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In this sense, the mutual ordering of the ministerial priesthood and the 
common priesthood, with the mutual relationship of justice therein con
tained, highlighted in Lumen gentium 10, is a reference that must also be 
to taken into account in order to understand the correct dimension of real
ity that is proper to the nourishment of the faith derived from any liturgi
cal service of the sacred ministers. This dimension of justice inherent to 
the service of the faith, proper to the liturgical actions, postulates a cohe
siveness of such actions with the depositum fidei, which is guaranteed 
thanks to the assistance of the Holy Spirit, who accompanies the actions 
of those who have authority in the Church to regulate the liturgical activ
ity, and also assists the legitimate magisterial actions examined in cc. 747-
756. Nevertheless, the liturgical actions have a specific authenticity, and 
thus, even when considered in their potential to nourish the faith of the 
faithful, cannot be treated as purely magisterial actions. 

2. Liturgy comes from faith 

The first aspect that the canon highlights in the existing relationship 
between the faith and the liturgy is that the latter proceeds from the faith. 
In this sense, it is fitting to remember, with the Sacrosanctum Concilium 
9, that "The sacred liturgy does not exhaust the entire activity of the 
Church. Before men can come to the liturgy they must be called to faith 
and to conversion." For this reason the canon underscores the importance 
of the diligence that the sacred ministers bring to the exercise of the min
istry of the word, by which faith is born and nourished. This initial action, 
calling to faith, finds in the liturgy the culmination of all the activity of the 
Church (SC 10). 

3. Liturgy gives faith plenitude 

But more important than this character of reality before the liturgy, 
proper to the faith, is that, as the canon states, the liturgy is based on the 
faith and gives it plenitude. From this perspective, Pius XII2 read a very el
oquent text from Scriptures:  "Therefore, brethren, since we have confi
dence to enter the sanctuary by the blood of Jesus, by the new and living 
way which he opened for us through the curtain, that is, through his flesh, 
and since we have a great priest over the house of God, let us draw near 
with a true heart in full assurance of faith, with our hearts sprinkled clean 
from an evil conscience and our bodies washed with pure water" ( Heb 10, 
19-22). 

2. MD, p. 536. 
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Sharing in the blood of Christ, which takes place in the sanctuary in
augurated by Him, implies that the faithful will approach it with a sincere 
heart, in the fullness of the faith. Such plenitude, proper to participation in 
liturgical actions, may not be equated with the faith with which the magis
terial actions are received, since the latter are didactic in their own na
ture, while liturgical actions have a different entity. The didactic aim of 
the liturgy is subject to its specific purpose of worshipping God and sanc
tifying men.3 

In this sense Vatican II is quite clear: "The purpose of the sacraments 
is to sanctify men, to build up the Body of Christ, and, finally, to give wor
ship to God. Because they are signs they also instruct. They not only pre
suppose faith, but by words and objects they also nourish, strengthen, and 
express it. That is why they are called 'sacraments of faith.' They do, in
deed, confer grace, but, in addition, the very act of celebrating them most 
effectively disposes the faithful to receive this grace to their profit, to wor
ship God duly, and to practice charity" (SC 59). 

The very efficacy of the sacraments to give grace moves the Church 
to prepare its faithful, with the expressiveness proper to liturgical actions, 
so that their souls may receive the best fruits of the sacraments. "But in 
order that the liturgy may be able to produce its full effects it is necessary 
that the faithful come to it with proper dispositions, that their minds be at
tuned to their voices, and that they cooperate with heavenly grace lest 
they receive it in vain. Pastors of souls must, therefore, realize that, when 
the liturgy is celebrated, something more is required than the laws govern
ing valid and lawful celebration. It is their duty also to ensure that the 
faithful take part fully aware of what they are doing, actively engaged in 
the rite and enriched by it" (SC 11). 

The liturgy, in its loyalty to its own specific nature, has a superior 
power to educate the faith of the faithful through the very expressiveness 
of its own signs that have a unique value to teach and to educate the faith
ful. "Although the sacred liturgy is principally the worship of the divine 
majesty it likewise contains much instruction for the faithful. For in the 
liturgy God speaks to his people, and Christ is still proclaiming his Gospel. 
And the people reply to God both by song and prayer. 

"Moreover the prayers addressed to God by the priest who, in the 
person of Christ, presides over the assembly, are said in the name of the 
entire holy people and of all present. And the visible signs which the sa
cred liturgy uses to signify invisible divine things have been chosen by 
Christ or by the Church. Thus not only when things are read 'which were 
written for our instruction' (Rom 15:4), but also when the Church prays or 
sings or acts, the faith of those taking part is nourished, and their minds 

3. Cf. c. VAGAGGINI, El sentido teol6gico de la liturgia (Madrid 1965) pp. 475-482. 
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are raised to God so that they may off er him their spiritual homage and re
ceive his grace more abundantly." (SC 33) 

This expressive value of the language of the liturgy was not only 
highlighted by Vatican II, but also converted into one of the guiding crite
ria of the liturgical reforms encouraged by the Council. Because of this 
service that the liturgy provides to the education of the faithful in their 
faith, it was determined that, in the liturgical celebrations, a more abun
dant, more varied and more appropriate reading of the sacred Scriptures 
be established; that a greater value be given to the homily in them as part 
of the liturgical action. The value of the liturgical catechesis was incul
cated and the need to translate liturgical texts into vernacular tongues 
was underscored. 4 

4. Lex orandi, lex credendi 

The coherence with which the aphorism lex orandi, lex credendi is 
expressed may be understood in the light of the dense saturation of the lit
urgy in the language of faith. In any case, it is appropriate to specify in 
which sense liturgy is the law of the faith: "The liturgy always presupposes 
and expresses a certain teaching and a certain belief in the broadest 
sense; but, in many cases, it also presupposes, and follows logically in a 
very narrow sense, the divine and catholic faith, already explicit, that is, it 
presupposes and follows the proposition and the acceptance of the dog
mas. Sometimes, the liturgy expresses the divine and catholic faith, al
ready explicit, makes it live and corroborates it in the believers; at other 
times, the liturgy still precedes the explanation of the divine and catholic 
faith, that is, the proposition and acceptance of the dogmas, and is a pow
erful occasional factor of this explanation ... . It is not necessary to insist 
that the liturgy, always and in every case, presupposes and follows logi
cally a certain teaching of the Church and a certain belief in a very general 
sense. It could be said, in this sense, that the liturgy, always and in every 
case, presupposes and logically follows the 'faith ,' if by 'faith' is under
stood, not specifically the divine and catholic faith, that is, the faith that is 
proper to the dogmas, but, in the broadest sense, the belief in general: that 
which refers to the simple theological doctrine more or less disseminated 
and common, to the theological opinion, historical or other, even insinu
ated singly and hypothetically. But we hasten to add that, in this case, it is 
very ambiguous to speak of 'faith.' It would be better to say simply that the 
liturgy always presupposes and expresses at least an opinion and perhaps 
a more or less widespread theological doctrine. "5 

4. Cf. SC, 34-36; A BUGNINI, La riforma liturgica (1948-1975) (Rome 1983), pp. 56-59. 
5. C. VAGAGGINI, El sentido . . .  , cit., pp. 494-495. 
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In the correct understanding of this doctrine, it is fitting to take into 
account the evolution process by which simple doctrines, more or less 
widespread in the Church, become dogmas formally proposed as such. In 
this sense we must remember the provisions set forth in cc. 7 49 and 750, 
which determine the magisterial actions having infallible value and the 
conditions that a doctrine of divine and catholic faith must fulfill. It is evi
dent that the liturgical formulations are not included among that which 
has the authority to define the divine and catholic faith. Nevertheless, the 
underlying Christian sense of the liturgy may be a factor that transmits 
contents proper to the Tradition that may be dogmatic ally defined at a 
later time. 

5. Some disequilibrium 

The intensity with which the liturgy nourishes the faith of the faithful 
and their exercise of the real priesthood cannot be confused with a doctri
nal imbalance, that would reduce the liturgy or the sac raments to simple 
expressive or stimulating signs of the faith of the faithful. On the other 
hand, we must also take into account that the fruitfulness of the liturgical 
actions in each of the faithful is, in itself, spiritual and invisible, as is the 
sincerity of their internal faith. This fact must be taken into consideration 
in the fair administration of the sacraments on the part of the minister of 
the Church, since, as Saint Thomas says, "It is not the responsibility of the 
ministers of the Church to give the grace, but rather the sac raments of 
grace."6 Furthermore, it is also important to remember that even a sin as 
specifically counter to the faith as heresy does not make the valid adminis
tration of the sac raments and of the liturgical actions impossible, even if it 
impedes its fruitfulness whenever we face a heretic in the formal sense. 

6. ST. THOMAS AQUINAS, Suppl., q. 36, a. 36 ad 2. 
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Bk. IV. The Sanctifying Office of the Church TEJERO 

§ 1.  Actiones liturgicae non sunt actiones privatae, sed 
celebrationes Ecclesiae ipsius, quae est "unitatis sa
cramen tum,"  scilicet plebs sancta sub Episcopis 
adunata et ordinata; quare ad universum corpus Ec
clesiae pertinent illudque manifestant et afficiunt; 
singula vero membra ipsius attingunt diverso modo, 
pro diversitate ordinum, munerum et actualis parti
cipationis. 

§ 2. Actiones liturgicae, quatenus suapte natura celebra
tionem communem secumferant, ubi id fieri potest, 
cum frequentia et actuosa participatione christifide
lium celebrentur. 

§ 1. Liturgical actions are not private, but are celebrations of the Church 
itself as the 'sacrament of unity', that is, the holy people united and 
ordered under the Bishops. Accordingly, they conc ern the whole 
body of the Church, making it known and influencing it. They affect 
individual members of the Church in ways that vary according to or
ders, role and actual participation. 

§ 2. Since liturgical actions by their very nature call for a community cele
bration, they are, as far as possible, to be celebrated in the presence 
of Christ's faithful and with their active participation. 

SOURCES: §1: MD 538, 555; SC 26-32; MF 761-762 
§2: SC 14, 26, 27, 48 

CROSS REFERENCES: cc. 96, 132, 205, 834, 835, 839, 840, 849, 879, 882-
887, 897, 899, 912-923, 959, 966-975, 1008, 1009, 
1055, 1108-111 

COMMENTARY ------

Eloy Tejera 

In its examination of liturgical actions as celebrations of the Church 
that belong to its whole body and that call for a community celebration, 
this canon reiterates, with minimal variations, the text contained in Sacro
sanctum Concilium 26 and 27, the original writing of which tried to re
flect those rules originating from the liturgy, as an action proper to the 
hierarchy and to the community, which would guide the liturgical reform 
encouraged by the Second Vatican Council. This exposition (which retains 
only one partic ular aspect of the values proper to liturgical ac tions set 
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forth in c. 834, once the liturgical reform encouraged by Vatican II is estab
lished) is culled in the canon, not only as an interpretative criterion of the 
liturgical rules already given, but also as a guide to the future behavior of 
the pastors and of the faithful regarding what is fair in the community cel
ebration of the liturgical actions and in the active participation of the 
faithful in these actions. 

Before presenting the contents that support the positive examination 
of the liturgical actions as celebrations of the Church itself, § 1 highlights, 
negatively and by way of contrast, how they differ from private actions 
( cf. c. 839). This way of expression is traditional and especially developed 
in the Encyclical Mediator Dei by Pius XII , who differentiated the liturgi
cal actions from the pia exercitia. The latter, private works of the Chris
tians, prepare them to take part with greater profit in the holy Sacrifice 
and in the other sacraments. Although liturgical prayer prevails, by its ex
cellence, over the private practice of prayer, such as the times established 
for personal meditation, for the diligent examination of conscienc e  and 
for the other spiritual exercises envisaged by Christian ascetic ism, this 
prevalenc e  cannot ignore that public prayer and private prayer are aligned 
and come together in their tendency to educate the souls in Christ.1 

Clearly, the reference made by the canon to the liturgical actions as 
belonging to the whole Body of the Church, cannot be understood as if the 
activities of liturgical worship had been entrusted "generally and univer
sally to the community,"2 but rather, the divinely ordered union of the peo
ple of God must show clearly in these actions. In this sense, the Body of 
the Church, to which the liturgical actions belong, is considered, in short, 
by c. 837 § 2 as "the sacrament of unity, that is, the holy people united and 
ordered under the guidance of the Bishops." 

The basic concept in this formulation of the very being of the Body 
of the Church is the sacrament of unity, which Sacrosanctum Concilium 
26 takes from Saint Cipriano's writings,3 and which, as is well known, 
holds a prominent plac e in the Vatican II ecclesiology: "All those, who in 
faith look towards Jesus, the author of salvation and the principle of unity 
and peace, God has gathered together and established as the Church, that 
it may be for each and everyone the visible sacrament of this saving unity" 
(LG 9).4 With respect to the breadth with which the previous text sees the 
sacramentality of the Church, c. 837 makes two significant specifications: 
it plac es the consideration of the Church, sacrament of unity, in relation 
to the liturgical actions, and points out, as components of the sacramen
tum unitatis, the holy people ordered under the guidance of the bishops. 

1. Cf. MD, pp. 536-537. 
2. Ibid., p. 538; cf. SCDF, Epist., August 6, 1983, in AAS 75 (1983), pp. 1002-1003 
3. Cf. ST. CYPRIAN, De catholica Ecclesiae unitate, 7, in CSEL, III, ed. Hartel, pp. 215-216. 
4. Cf. LG, 1 and 4. 
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That a concept as comprehensive of the life of the Church as the sac
ramentum unitatis be used in relation to the celebration of liturgical ac
tions, is quite understandable, taking into account that the liturgy, being 
the public worship of the mystical Body of Christ, that is, of the Head and 
of the members, is the activity that best represents the sacrament of unit, 
that is the Church. In this sense it is fitting to remember the doctrine of 
Saint Thomas: "Bonum commune spiritualiter totius Ecclesiae continetur 
substantialiter in ipso Eucharistiae sacramento. "5 

It must also be adequately understood that the canon refers to the 
holy people gathered under the guidance of the bishops as the contents of 
the sacramentum unitatis. In this sense, the first fact that must be taken 
into account is that the bishops, as expressed by the Lumen gentium 23, 
"are the visible source and foundation of unity in their own particular 
churches, which are constituted after the model of the universal Church." 
Vatican II itself applies this principle to the scope of the liturgical actions: 
"The Bishop, invested with the fullness of the sacrament of Orders, is 'the 
steward of the grace of the supreme priesthood,' above all in the Eucha
rist, which he himself offers, or ensures that it is offered, from which the 
Church ever derives its life and on which it thrives. This Church of Christ 
is really present in all legitimately organized local groups of the faithful, 
which, in so far as they are united to their pastors, are also quite appropri
ately called Churches in the New Testament . . . . In each altar community, 
under the sacred ministry of the Bishop, a manifest symbol is to be seen of 
that charity and unity of the mystical body, without which there can be no 
salvation" (LG 26).6 

It is c lear that the communion that the holy people maintain, be
cause it is gathered and ordered under the guidance of the bishops, guar
antees that its liturgical celebrations are a symbol of charity and unity of 
the mystical Body, which includes the hierarchical communion, based on 
its visible rock of unity, which is the Roman Pontiff. This gives rise to the 
consistency with which the canon considers the liturgical actions as be
longing to the body of the Church. 

But the liturgical actions affect, in addition, the body of the Church 
because they manifest and realize it. In this sense c. 840 states directly: 
"T he sacraments of the New Testament ... are signs and means by which 
faith ... and our sanctification are brought about. Thus they contribute in 
the most effective manner to establishing, strengthening and manifesting 
ecclesiastical communion." Hence, the sacraments integrate one of the es
sential elements of the communion with the Catholic Church, as visible 
society in history, as is pointed out by c .  205. In relation with this potential 
of the sacraments to manifest and realize the visible body of the Church, 

5. S. Th., III, q.  65, a. 3 ad 1 
6. Cf. c. 899 §2. 
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we must also take into account cc. 96 and 849, regarding incorporation 
into the Church through baptism; c. 879, regarding the ecclesiastical mis
sion stemming from confirmation; c. 897, regarding the Eucharist, through 
which the Church lives and grows and which is the culmination and 
source of all worship and of all Christian life and through which all the 
building of the Church is carried out; c. 959, regarding the ecclesiastical 
dimension of penance; cc. 1008 and 1009, about the sacrament of ordina
tion and c. 1055, regarding marriage. 

All these canonical formulations stem from a basic criterion stated in 
Lumen gentium 11: "The sacred nature and organic structure of the 
priestly community is brought into operation through the sacraments." 
The same doctrine, expressed with categories more common to the liturgi
cal area, may be found in Sacrosanctum Concilium 2: "For it is the liturgy 
through which, especially in the divine sacrifice of the Eucharist, the work 
of our redemption is accomplished, and it is through the liturgy, especially, 
that the faithful are enabled to express in their lives and manifest to oth
ers the mystery of Christ and the real nature of the true Church." 

The final phrase of c. 837 § 1 must be understood in light of all that 
we have been considering: liturgical actions "affect individual members of 
the Church in ways that vary according to orders, role and actual partici
pation." The expression "affect" refers to the way in which the faithful par
ticipate externally in the liturgical actions, not to the properly sacramental 
effects caused by these actions. In line with this form of expression of 
c. 837, Sacrosanctum Concilium 28 states: "In liturgical celebrations each 
person, minister, or layman who has an office to perform, should carry out 
all and only those parts which pertain to his office by the nature of the rite 
and the norms of the liturgy." 

In the measure that it refers to the liturgical actions, the exercise of 
the sanctifying function by bishops, priests, deacons and the other faith
ful, examined in c. 835, is quite indicative of how the diversity of the or
ders and functions influence in different ways real participation in the 
liturgical actions. In any case, it is important to remember that, in empow
ering people to actively exercise the liturgical functions, some factors hav
ing different significance and juridical value intervene. In addition to the 
criteria contained in c. 835, which stem from the influence that the differ
ent sacraments have on the exercise of the worshipping functions, the ha
bitual faculties involved, as discussed in c. 132, also have a bearing on this 
point. These habitual faculties are regulated as follows: in relation to con
firmation, by cc. 882-887; regarding penance, by cc. 966-975; in relation to 
marriage, by cc. 1108-1114; and, regarding the collaboration of the lay 
faithful with ministry of priests, by way of Instruction EdM, of 15 August 
1997. 
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The original wording of § 2 regarding the treatment of the participa
tion of the faithful in the liturgy must be noted. 7 This is because, instead of 
counting on the resources proper to this sacred science to promote the 
participation of the faithful, using the acclamations, responses, songs, 
bodily gestures, etc . ,  it limits itself to pointing, very soberly, to a general 
criterion. This criterion, to the extent to which the very nature of each li
turgical action calls for a community celebration, will be performed when
ever possible ,  with the assistance and the active participation of the 
faithful. Regarding the Holy Eucharist, in c. 899, the CIC specifically treats 
the participation of the faithful in the eucharistic celebration, while 
cc. 912-923 establish the rights and duties of the faithful to participate in 
this sacrament. 

7. Cf. J.A. ABAD IBANEZ-M. GARRIDO BONANO, Iniciaci6n a la liturgia de la Iglesia (Madrid 
1988), pp. 49-58. 
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Bk. IV. The Sanctifying Office of the Church c. 838 

§ 1.  Sacrae liturgiae moderatio ab Ecclesiae auctoritate 
unice pendet: quae quidem est penes Apostolicam 
Sedem et, ad normam iuris, penes Episcopum dioece
sanum. 

§ 2. Apostolicae Sedis est sacram liturgiam Ecclesiae 
universae ordinare, libros liturgicos edere eorumque 
versiones in linguas vernaculas recognoscere, nee
non advigilare ut ordinationes liturgicae ubique fi
deliter observentur. 

§ 3. Ad Episcoporum conferentias spectat versiones li
brorum liturgicorum in linguas vernaculas, conve
nienter intra limites in ipsis libris liturgicis definitos 
aptatas, parare, easque edere, praevia recognitione 
Sanctae Sedis. 

§ 4. Ad Episcopum dioecesanum in Ecclesia sibi com
missa pertinet, intra limites suae competentiae, nor
mas de re liturgica dare, quibus omnes tenentur. 

§ 1 .  The ordering and guidance of the sacred liturgy depends solely upon 
the authority of the Church, namely, that of the Apostolic See and, as 
provided by law, that of the diocesan Bishop. 

§ 2. It is the prerogative of the Apostolic See to regulate the sacred liturgy 
of the universal Church, to publish liturgical books and review their 
vernacular translations, and to be watchful that liturgic al regulations 
are everywhere faithfully observed. 

§ 3. It pertains to Bishops' Conferences to prepare vernacular transla
tions of liturgical books, with appropriate adaptations as allowed by 
the books themselves and, with the prior review of the Holy See, to 
publish these translations. 

§ 4. Within the limits of his competence, it belongs to the diocesan Bishop 
to lay down in the Church entrusted to his care, liturgical regulations 
which are binding on all. 

SOURCES: §1: cc. 1257, 1260; MD 544; SCRO Monitum, 14 feb. 1958 
(AAS 50 [1958] 114); SCRO Monitum, 24 iul. 1958 (AAS 50 
[1958] 536); SC 22 §1;  IOe 22; Paulus Pp. VI, m. p. Sacram 
Liturgiam, 25 ian. 1964, XI (AAS 56 [1964] 144). 
§2: c. 1257; SC 36; IOe 21 
§3: SC 22 §2 ; 36 §§3 et 4; 39; 40; IOe 40; OE 5; UR 15; Consil
ium ad exsequendam Constituionem de Sacra Liturgia Litt. 
circ., 30 iun. 1965; AG 22; GS 58; EP 3; SCDW Resp., 11 iun. 
1970; SCSDW Let., 5 iun. 1976 
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§4: c. 1261 §2; SC 22; IOe 22; LG 26; CD 15, 35; SCRit Instr. 
Tres abhinc annos, 4 maii 1967 (AAS 59 [1967] 442-448); 
SCDW Instr. Liturgicae instaurationes, 5 sep. 1970 (AAS 62 
[1970] 694) 

CROSS REFERENCES: cc. 330-341, 376, 381, 387-390, 447, 455, 826, 
834, 835 §1, 837, 841 

COMMENTARY ------

Eloy Tejero 

l. Ordering of liturgy by the supreme authority of the Church 

According to the contents of cc. 834 and 837, and given the liturgy's 
own nature, clearly c. 838 is consistent in providing that the public order
ing of the liturgical actions corresponds exclusively to the authority of the 
Church. In addition, taking into account the typical efficacy of the opus 
salutis, in which the Church culminates its service to all through liturgical 
actions, it is understandable that certain aspects of the liturgical regula
tions, or liturgical law, may only be ordered by the supreme authority of 
the Church: "Since the sacraments are the same throughout the universal 
Church, and belong to the divine deposit of faith, only the supreme author
ity in the Church can approve or define what is needed for their validity" 
(c. 841). 

There is no doubt as to what should be understood by the expression 
"supreme authority" if we read cc. 330-341, in the canons' treatment of the 
authority of the Roman Pontiff and the Ecumenical Council. However, § 1 
of c. 838 (the text of which comes from Sacrosanctum Concilium 22 § 1) 
does not mention the Ecumenical Council among the competent organs to 
order the liturgy. This cannot be interpreted as an omission; rather, it 
stems from the fact that, while ecumenical councils as outstanding as the 
Tridentine or Vatican II were great promoters of liturgical reforms, even 
these councils did not effect a true ordering of the liturgy, which was car
ried out by the Apostolic See even when it had been previously furthered 
by ecumenical councils. This way of acting, envisaged by the canon, re
sponds to the fact that an activity as fundamental and customary as liturgy 
cannot remain pending, in its public ordering, on a government organ as 
extraordinary and infrequent as the Ecumenical Council. The same may 
not be said of the Apostolic See, given its condition of supreme authority, 
permanent and in ordinary activity, nor of the diocesan bishop, as long as 
he acts according to the rules of Law, to which § 1 of the canon attributes 
the competence in the ordering of the liturgy. 
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2. Competences of the Holy See in the ordering of liturgy 

c. 838 

When § 2 of the canon states that it behooves the Apostolic See to 
order the liturgy of the universal Church, it establishes a criterion that 
must be understood in its distinct significance. There are liturgical princi
ples the applic ation of which is obligatory in the Roman rite as well as in 
the other rites. Among them are those related to the validity of the sacra
ments, which, being determined by divine institution, affect all the rites 
and are immutable by nature (SC 21). It is evident that the statements of 
the Holy See regarding these aspects of divine institution obligate the uni
versal Church. No matter what the particular rite to which a specific com
munity may belong, it will always be affected by the liturgical principles of 
divine institution and by the declarations of the Apostolic See referring 
specific ally to them. The same may not be said regarding the prac tical 
rules related to the specific development of the liturgical actions, since 
these develop according to the autonomy of each legitimately existing 
rite, recognized to all with equal right and dignity (SC 4). 

With respect to the Roman rite, the Apostolic See has developed an 
intense regulatory activity to fulfill the liturgical reform furthered by the 
Second Vatican Council (Cf. SC 21-40). On January 25, 1965, the Consil
ium ad exsequendam Constitutionem de Sacra Liturgia1 was instituted; 
its last working meeting took place in 1970. 2 The documents written dur
ing these years have had a remarkable influence on the advancement and 
assimilation of the liturgical reform.3 The same must be said of the SCRit,4 

the SCDW;5 the SCSUS,6 the SCCong7 and the SCCE.8 

But, in the field of liturgical law itself, the pontifical documents that 
most directly affected the operation of the reform were the Apostolic Con
stitution Missale Romanum, 9 which sets forth the general guidelines ac
cording to which the celebration of the Eucharist is adequately ordered 
and establishes the rules that dispose the forms of each celebration; the 
Apostolic Constitution Laudis canticum , 10 which establishes the new or
dering of the Liturgy of the Hours, and the OBP, with its Praenotanda 

1. Cf. AAS 56 (1964) , pp . 139-144. 
2. Cf. AAS 62 (1970) , pp . 272- 274. 
3. Cf. circ. Letter, Le renouveau liturgique, June 30, 1965, in EV, II, pp . 408-425; Instr. 

Comme le prevoit, January 25, 1969, in EV, III, pp. 422-445. 
4. Cf. Instr. Inter oecumenici, September 26, 1964, in AAS 56 (1964), pp . 877-900; Instr. 

Tres abhinc annos, May 4, 1967, AAS 59 (1967), pp . 442-448. 
5. Cf. Circ. Letter Eucharistiae participationem, April 27, 1973, in EV, IV, pp . 1596-1613. 
6. Cf. Instr. Doctrina e t  exemplo, December 25, 1965, in EV, II, pp. 514-579. 
7. Cf. Circ. Letter Opera artis, April 1 1, 1971, in EV, IV, pp . 400-405. 
8. Cf. Instr. In Ecclesiam futurorum, June 3, 1979, in EV, VI, pp . 1044-1091. 
9. Dated April 3, 1969, in AAS 61 (1969), pp. 217-222. Cf. E. TEJERO, "Las normas y los 

actos de la Conferencia Episcopal de Espana en materia liturgico-sacramental ,"  in /us 
Canonicum 32 (1992), pp. 261-300. 
10. Dated November 1, 1970, in AAS 63 (1971), pp. 712ff. 
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generalia de initiatione christiana, that details the criteria to be fol
lowed in the performance of the particular rituals by the respective bish
ops' conferences.1 1 

The liturgical sources that have lasted through the reform after Vati
can II are not limited to regulating the development of the different liturgi
cal actions, but also contain universal rules of canonical scope, including 
quite diverse determinations regarding the competence of the Apostolic 
See, the bishops' conferences, and the diocesan bishop, which, although 
they digress outside the CIC, are of obligatory knowledge for the canon
ists. A characteristic common to all of them is that they have put into prac
tice the c riteria suggested by Vatican II regarding the exerc ise of the 
ordering power of the liturgy by the Holy See. At the same time, they stim
ulated the pertinent action of the bishops' conferences to welcome local 
linguistic and cultural variants according to the provisions of Sacrosanc
tum Concilium 36 § 2 ,  but without depriving the Apostolic See of its 
original competence in the matter ( as was already provided for in Sacra
sanctum Concilium 23), necessary to avoid the risk of introducing, within 
the same rite, significant unjustified differences in nearby regions .. 

A key element in all this regulatory activity is the competence to edit 
liturgical books, accurately gathered in § 2 of c. 838. That harmony of 
competencies to which we have just referred may be seen with greater 
clarity in this point. In fact, while SC 39 points to the opportunity for the 
"the competent territorial ecclesiastical authority ... to specify adapta
tions," it also highlights that these can only be performed "within the lim
its established by the offic ial editions of the liturgical books." In other 
words, that the "local rituals adapted linguistically and otherwise to the 
needs of the different regions" may only be prepared "in accordance with 
the new edition of the Roman ritual" (SC 63, b ). 

Consistent with these criteria, all the liturgical reform developed 
since Vatican II has always been performed by the initiative of the Holy 
See, which, in fulfillment of its mission to order the liturgy, has always 
prepared the corresponding edition of each of the liturgical books, thus al
lowing the later and derived intervention of the bishops' conferences to 
make the appropriate versions and adaptations. In addition, each of these 
initiatives of the Holy See, as we will see later, has tried to clearly demar
cate the competencies corresponding to the bishops' conferences in rela
tion to the appropriate adaptations of each of the liturgical books. 

Besides the untransf erable competencies of the Apostolic See re
garding the publication of liturgical books, the canon points to another 
competence of the Holy See in its § 2: "to review their vernacular transla
tions." This necessary intervention of the Apostolic See is also provided 
for by Vatican II with a different terminology that must not be overlooked: 

1 1 .  Cf. A .  BUGNINI, La riforma liturgica (1948-1975) (Rome 1983), pp. 570ff. 
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Sacrosanctum Concilium 40, 1 ,  referring to the variables introduced by 
the bishops' conferences, states that "adaptations which are considered 
useful or necessary should be submitted to the Holy See, by whose con
sent they may be introduced." Furthermore, Sacrosanctum Concilium 63, 
b) says that the accommodations proposed by the bishops' conferences 
"must first be authorised by the Holy See before they can be imple
mented." The juridical standing of this revision requiring permission of the 
Holy See is not easy to determine exactly.12 Perhaps it might be done bet
ter after considering the competencies proper to the bishops' conferences 
to make the adaptations and variants of the liturgical books that are to be 
reviewed. 

The last competence of the Holy See mentioned in § 2 of this canon, 
is "to be watchful that liturgical regulations are everywhere faithfully ob
served." This vigilance, which tends to avoid abuses and to root them out 
wherever they are discovered, is exercised by the CDWDS, which also acts 
in the other powers of the Apostolic See mentioned in § 2 of c. 838 ( cf. PB, 
arts. 62-70). 

3. Competences of bishops' conferences 

Regarding the competence of the bishops' conferences examined in 
§ 3, this section refers to the limits established in the liturgical books 
themselves regarding the exact determinations of their content. 13 This re
sults in the need to turn to such extravagant regulatory sources regarding 
the CIC that are in force today.14 

In relation to the Roman Missal, the GIRM welcomes a criterion that 
it maintains in its different sections: the reform of this liturgical book will 
become effective with the opportune intervention of the bishops' confer
ences (no. 10). The GIRM itself mentions two basic reasons for such inter
vention: "The use of the vernacular in the liturgy is an instrument ... by 
which the catechesis of the mystery contained in the celebrations is more 
clearly expressed" (no. 13). Furthermore, "In accord with the Constitution 
on the Liturgy (SC, 39 and 63, b ), each bishops' conference has the power 
to lay down norms for its own territory that are suited to the traditions 
and character of peoples, regions, and various communities" (no. 6). 

Consistent with this criterion, the GIRM determines that "it is up to 
the Conference of Bishops to adapt the actions and postures described in 

12. Cf. J. MANZANARES, "De Conferentiae Episcopalis competentia in re liturgica in 
schemate codificationis emendata, " in Periodica 70 (1981), pp. 469-497. 

13. Cf. J. CALVO, "Las competencias de las Conferencias Episcopales y del Obispo 
diocesano en relaci6n con el 'munus sanctificandi,"' in Ius Canonicum 24 (1984), pp. 645-
673. 
14. Cf. E. TEJERO, "Las normas y los actos . . .  , "  cit., pp. 264-273. 
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the Ordo Missae Romanae to the customs of the people. But the Confer
ence must make sure that such adaptations correspond to the meaning 
and character of each part of the celebration" (no. 21). The same criterion 
applies with respect to the matter with which the sacred vessels are pre
pared (no. 290), to the color of the sacred vestments (no. 308), to the per
mission to proclaim only two readings on Sundays or feast days (no. 318), 
to the possibility of indicating some adaptations in the readings contained 
in the approved Lectionary (no. 325) and to the possibility of choosing 
Masses for different needs throughout the year (no. 331). 

Regarding the "Book of the Hours," the above-mentioned Apostolic 
Constitution Laudis canticum determines: "Let the Episcopal Confer
ences see to it that editions of the Liturgy of the Hours be prepared in the 
vernacular tongue and, after the Holy See grants its approval and confir
mation, let them determine the day in which these editions can or must be 
used in whole or in part" (no. 8). In addition, it provides that "the Bishops' 
Conferences may prepare other texts (readings) consistent with the re
gion's customs and tradition" to be included in the Lectionary ad libitum, 
as a supplement. "These texts must be taken from Catholic writers out
standing for their doctrine and the sanctity of their customs" (no. 162). 
Something similar is said regarding the hymns: "The Bishops' Conferences 
have the authority, for the celebration in the vernacular tongue, to adapt 
the Latin hymns to the structure of the language and also to introduce new 
compositions of hymns, as long as they are consistent with the spirit of 
the Hour, the time or the feast day" (no. 178). Corresponding references 
are made about the competence of the bishops' conferences to adapt the 
formulas of the prayers because of the necessities of the universal Church 
(nos. 184-187) and regarding other possible adaptations (nos. 188-193). 

With respect to the specific rituals, addressing the needs of each re
gion, the Sacrosanctum Concilium, 63, b) states: "The competent territo
rial ecclesiastical authority ... shall forthwith prepare, in accordance with 
the new edition of the Roman Ritual, local rituals adapted linguistically 
and otherwise to the needs of the different regions. These rituals, on au
thentic ation by the Apostolic See, are to be followed in the regions in 
question. But in drawing up those rituals or particular collections of rites, 
the instruc tions prefixed to the individual rites in the Roman Ritual, 
whether they be pastoral and rubrical or whether they have a special so
cial import, shall not be omitted." 

Although this text does not mention explicitly the bishops' confer
ences because, when the Sacrosanctum Concilium was written, Vatican II 
had not yet worked on the organizational details that would later support 
the existence and the functions of the Conferences, there is no doubt what
soever, once concluded the Council, that "the competent territorial ecclesi
astical authority" is the bishops' conference. The OBP so determines in its 
Praenotanda generalia de initiatione christiana, of 1973, which enumer
ates the following competencies of the bishops' c onferences in relation to 
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the preparation of the particular rituals: a) to consider what may be admit
ted of the traditions and customs of each people and propose to the Holy 
See the adaptations considered useful and necessary to be introduced with 
its approval; b) to maintain the elements of the particular rituals already 
existent as long as they may be brought into harmony with the Constitution 
Sacrosanctum Concilium and the needs of today; c) to prepare the publi
cation of texts accommodated to the diverse tongues and cultures, adding 
the recommended songs; d) to adapt and complete the Praenotanda con
tained in the Roman ritual, so that the ministers may understand well the 
significance of the rites and may complement their effect; e) to order the 
material in such a way that it may seem more convenient for pastoral use, 
in the preparation of the liturgical books entrusted to the care of the bish
ops' conferences (OBP, no. 30). 

In specific references to each of the sacraments, we find these com
petencies attributed to the bishops' conferences. Regarding the baptism of 
children, it is determined that "when the Roman ritual presents various 
formulas ad libitum, the particular rituals may add other formulas of the 
same type ... The Conferences should try to encourage the musical ex
perts and help them to acc ompany the melodies of the liturgical acts" 
(OBP, nos. 32-33). In the case of confirmation, the bishops' conferences 
may adapt the formulas for the renewal of baptismal promises and intro
duce another form for the minister giving the sign of peace (RConf, 
nos. 18-17). With regard to the baptism of adults, it behooves the bishops' 
conferences: a) to determine a way of receiving the Sympathizers of the 
faith, even if they do not fully believe yet (RCIA, nos. 12, 13, 65); b) to in
troduce in the Ordo ad catechumenos faciendos a first exorcism and a 
first renunciation of the gentile worships (RCIA, nos. 65, 79, 80); c) to de
termine if the gesture of making the sign of the Cross on the forehead, 
whenever touching does not seem decent according to the customs of the 
country, may be made over the forehead (RCIA, nos. 65, 83); d) to decide if 
a new Christian name should be imposed on the new catechumens or if 
the name given by non-Christian religions is accepted (RCIA, nos. 65, 88); 
e) to admit auxiliary rites to signify the reception into the community, as 
the donation of salt or some symbolic act, such as presenting a cross or a 
sacred medal (RCIA, nos. 65, 89);1) to establish, for the period of the cate
chumenate, in addition to the customary rites, the rites of transition from 
one time of the catechumenate to another, such as the traditio Symboli or 
the traditio oration is dominicae, the rite of the ephphetha or the anoint
ing with the catechumens oil (RCIA, nos. 65, 106-129). 

In view of the concrete competencies that the liturgical books at
tribute to the bishops' conferences, we are in the best of positions to de
termine the juridical scope corresponding to the review of these variants 
by the Apostolic See before the particular rituals are published. To under
stand better the treatment given by the doctrine to this question, it is im
portant to consider the influence exercised by the opinions expressed 
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immediately after the publication of Sacrosanctum Concilium. 15 Despite 
the fact that this first council document, upon referring to "the competent 
territorial ecclesiastical authority" (SC 22 § 2; 39; 63, b ), could not antici
pate the c riteria that the Council would later state regarding the nature 
and functions of the bishops' conferences, and about so many other as
pec ts of the ecclesiastical organization, some authors did not hesitate to 
say that the then unknown "competent territorial ecclesiastical authority" 
could act, in some cases, without the approval of the Apostolic See16 and, 
in cases where it had to request approval or confirmation from the Holy 
See according to the provisions set forth in Sacrosanctum Concilium, 36 
§ 3 and 63, b. Because it interpreted that the "competent territorial ecclesi
astical authority" would have real legislative power in the liturgical mat
ters previously mentioned, such approval or confirmation would imply a 
simple examination by the Holy See that would not suppose any exercise 
of the legislative power, carried out only by the "competent territorial ec
clesiastical authority." 17 In this way, it would be the Holy See that would 
see its regulatory action limited and not the cited territorial authority, al
though Sacrosanctum Concilium 22 specific ally says of this authority 
that its actions will take place "within the determined limits." 

Today, when all the steps of the liturgical reform have been com
pleted and cc. 44 7 and 455 have typified the canonical configuration and 
the regulatory competencies of the bishops' conferences, there does not 
seem to be any foundation to continue repeating the foregoing appraisals. 
It is obvious that the scope of the interventions of the bishops' confer
ences, being more or less broad, always comes, with regard to the liturgi
cal books, from an earlier initiative of the Holy See. The preparation of 
each of these books determines a later and derived action of the Confer
ences to adapt liturgical norms given with universal character. This form 
of action, completely consistent with the principles established by Sacra
sanctum Concilium 3 and 4, regarding the respect due to each of the rites, 
and by no. 23, about the importance of guaranteeing the organic develop
ment of the Latin rite when making the reform, and of avoiding any signif
icant differences of rites in nearby regions, makes unsustainable, in our 
view, the opinions previously mentioned. This is because the intervention 
of the Holy See corroborates and strengthens the actions of the bishops' 
conference, which come after and are derived from the fundamental ear
lier action of the Apostolic See. The specific nature of these interventions 
of the bishops' conferences explains why c. 838 § 1 does not mention them 
among the organs competent to order the liturgy. 

15. Cf. I. GORDON, Liturgia et  potestas in re liturgica (Rome 1966), pp. 147-156. 
16. Cf. ibid., p. 149. 
17. Cf. ibid., pp. 150-152. 
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4. Norms given by the diocesan bishop 

In contrast with c. 835 § 1, which examines the exercise of the sanc
tifying function by the bishops, c. 838 § 4 affirms the power of the dioce
san bishop to issue obligatory norms about liturgical matters within the 
limits of his competence. 18 In this sense, Lumen gentium 26 states: "Every 
legitimate celebration of the Eucharist is regulated by the bishop, to 
whom is confided the duty of presenting to the divine majesty the cult of 
the Christian religion and of ordering it in accordance with the Lord's in
junctions and the Church's regulations, as further defined for the diocese 
by his particular decision." 

By the very nature of their office, the diocesan bishops are "the prin
cipal dispensers of the mysteries of God, and it is their function to control, 
promote and protect the entire liturgical life of the Church entrusted to 
them . . .  They should aim to make of one mind in prayer all who are en
trusted to their care, and to ensure their advancement in grace through 
the reception of the sacraments and that they become faithful witnesses 
to the Lord . . .  Let them so sanctify the Churches entrusted to them that 
the mind of the universal Church of Christ may be fully reflected in them" 
(CD 15). 

18. Cf. J. CALVO, "Las competencias . . .  ," cit., pp. 652-657, 663-667; J.M. DfAz MORENO, "El 
Derecho liturgico diocesano postcodicial," in Derecho particular de la Iglesia en Espana 
(Salamanca 1986), pp. 153-192. 
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Bk. IV. The Sanctifying Office of the Church TEJERO 

§ 1. Aliisve quoque mediis munus sanctificationis peragit 
Ecclesia, sive orationibus , quibus Deum deprecatur 
ut christifideles sanctificati sint in veritate, sive 
paenitentiae et caritatis operibus, quae quidem ma
gnopere ad Regnum Christi in animis radicandum et 
roborandum adiuvant et ad mundi salutem confer
unt. 

§ 2. Curent locorum Ordinarii ut orationes necnon pia et 
sacra exercitia populi christiani normis Ecclesiae 
plene congruant. 

§ 1. The Church carries out its sanctifying office by other means also, 
whether by prayer, in which it asks God to make Christ's faithful holy 
in the truth, or by works of penance and of charity, which play a large 
part in establishing and strengthening in souls the Kingdom of Christ 
and contribute to the salvation of the world. 

§ 2. Local Ordinaries are to ensure that the prayers and the pious and sa
cred practices of the christian people are in full harmony with the 
laws of the Church. 

SOURCES: § 1: MD 583-587; SC 12, 13; LG 12 
§ 2: cc. 1259-1261; SCHO Deer. Jam olim, 26 maii 1937 (AAS 
29 [1937] 304-305); SCHO Deer. Quaesitum est, 18 iun. 1938 
(AAS 30 [ 1938] 226-227); SCHO Deer. In generali, 12 dee. 
1939 (AAS 32 [1940] 24); MD 587; SC 13 

CROSS REFERENCES: cc. 114 § §  1 et 2, 211, 216, 222, 225, 229, 246 § 3, 
258, 276 § 2,5°, 278, 282, 283, 278, 282, 283, 298, 
299 § 1, 312 § 2, 387, 396- 398, 528 § 2, 529, 577, 
640, 663 § 3, 673-676, 678, 702 § 2, 713, 719 § 1, 
731, 785, 823-825, 826 § 3, 827, 834-838, 909, 
919, 937, 942, 1249-1253, 1254 § 2, 1299-1310 

COMMENTARY ------

Eloy Tejera 

This canon, complementing the contents of cc. 834-838, examines 
the non-liturgical means that help the Church carry out its sanctifying 
function: the prayers, penance and works of charity that sanctify the faith
ful in truth and help the Kingdom of Christ take root in the souls. 
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The Church considers each person's personal and private piety not 
only praiseworthy but also necessary to promote the virtues of the spiri
tual life, the intense desire to serve the Kingdom of Christ and to over
come the difficulties and dangers that always arise in the path of the 
Christian life. Thus, the equilibrium with which the mystical Body of 
Christ grows on earth implies that each of its members, through personal 
contemplation, loyal obedience to the precepts, and actions saturated 
with the Christian spirit, will want to convert all his/her life into commit
ted sanctity. This sanctifying value of the very existence of Christ's disci
ples means that "not only through her ministers but with the help of the 
faithful individually, who have imbibed in this fashion the spirit of Christ, 
the Church endeavors to permeate with this same spirit the life and labors 
of men and women-their private and family life, even their social, eco
nomic and political life-that all who are called God's children may reach 
more readily the end He has proposed for them."1 

This call to sanctify life itself comes from the priesthood of the faith
ful, which prepares them so "that through all the works of Christians they 
may offer spiritual sacrifices ... Therefore all the disciples of Christ, per
severing in prayer and praising God ( cf. Acts 2 :42-4 7), should present 
themselves as a sacrifice, living, holy and pleasing to God (cf. Rom 12:1)" 
(LG 10). In keeping with this doctrine, other Vatican II texts highlight the 
fundamental value for all the faithful and for the priests of imitating Christ 
in the loyal fulfillment of the Father's will: "This unity of life cannot be 
brought about merely by an outward arrangement of the works of the min
istry nor by the practice of spiritual exercises alone, though this may help 
to foster such unity. Priests can, however, achieve it by following in the 
fulfillment of their ministry the example of Christ the Lord, whose mission 
was to do the will of Him who sent him that he might perfect his work" 
(PO 14). And, regarding the other faithful, Lumen gentium 41 states: "Ac
cordingly, all Christians, in the conditions, duties and circumstances of 
their life and through all these, will sanctify themselves more and more if 
they receive all things with faith from the hand of the heavenly Father and 
cooperate with the divine will, thus showing forth in that temporal service 
the love with which God has loved the world." 

In a direct reference to the life of personal prayer that must be fol
lowed by priests, but that is equally valid for the rest of the faithful, Pres
byterorum Ordinis 18 refers to frequent confession, "prepared for by a 
daily examination of conscience ... Under the light of a faith that has been 
nourished by spiritual reading, priests can diligently search for the signs 
of God's will and the inspirations of his grace in the varied events of life. 
In this way they will become daily more docile in the demands of the mis
sion they have undertaken in the Holy Spirit. They always find a wonder
ful example of such docility in the Blessed Virgin Mary ... priests should 

1. MD, pp. 534-536. 

391 



c. 839 Bk. IV. The Sanctifying Office of the Church TEJERO 

always venerate and love her with a filial devotion and worship, as the 
Mother of the supreme and eternal Priest, as Queen of Apostles, and as 
protectress of their ministry. As a help towards faithful fulfillment of their 
ministry priests should love to talk daily with Christ the Lord in their visit 
to the most Blessed Sacrament and in their personal devotion to it. They 
should be glad to take time for spiritual retreat and should have a high re
gard for spiritual direction. In various ways, in particular through the ap
proved practice of mental prayer and the different forms of vocal prayer 
which they freely choose to practice, priests are to seek and perseveringly 
ask of God the true spirit of adoration. By this spirit they themselves, and 
with them the people entrusted to their care, will unite themselves with 
Christ the Mediator of the New Testament, and will be able as adopted 
sons to cry, 'Abba! Father! '  (Rom 8:15)."2 

It must be taken into account that, although the pious exercises are 
not the liturgy, the Church nevertheless also exercises its sanctifying func
tion through them. Thus, the canon considers all the ac tions herein re
ferred to as ac ts of the Church,  even if they do not have the scope of 
public actions, as liturgical acts do. "These exercises of piety have brought 
a wonderful increase in faith and supernatural life to the Church militant 
upon earth ... Wherefore, the Church not merely approves these pious 
prac tices, whic h in the c ourse of centuries have spread everywhere 
throughout the world, but makes them her own, as it were, and by her au
thority commends them. They spring from the inspiration of the sacred lit
urgy and if they are performed with due propriety and with faith and piety, 
as the liturgical rules of the Church require, they are undoubtedly of the 
very greatest assistance in living the life of the liturgy. "3 

Given this ecclesiastical dimension of prayer even if not done in li
turgical fashion, the CIC reiterates in different places its necessity, in 
terms that express quite well their contribution to building up the Church 
throughout history. Therefore, c. 246 § 3 presents prayer as necessary for 
seminarians; c. 276 § 2,5° for the clergy; cc. 577, 663 § 3 and 673 for the re
ligious; c. 719 § 1 for members of the secular institutes. Parish priests 
must recommend prayer, according to c. 528 § 2, and, as stated by c. 909, 
the priest must pray before celebrating the Holy Mass. Canon 937 says that 
churches must be open during the day to allow the faithful to pray before 
the Blessed Sacrament, and c. 942 refers to prayer before the exposition 
of the Blessed Sacrament. 

The works of penance mentioned in c. 839 have this same ecclesias
tical dimension because "just as Christ carried out the work of redemption 
in poverty and oppression, so the Church is called to follow the same path 
if she is to communicate the fruits of salvation to men ... Likewise, the 

2. Cf. MD, pp. 584-585 and CD, 33. 
3. MD, p. 570. 
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Church, although she needs human resources to carry out her mission, is 
not set up to seek earthly glory, but to proclaim humility and self-denial, 
and this by her own example ... Similarly, the Church encompasses with 
her love all those who are afflicted by human misery and she recognizes in 
those who are poor and who suffer, the image of her poor and suffering 
Founder. She does all in her power to relieve their need and in them she 
strives to serve Christ ... The Church, 'like a stranger in a foreign land, 
presses forward amid the persecutions of the world and the consolations 
of God,' announcing the cross and death of the Lord until he comes ( cf. 1 
Cor 11:26)" (LG 8). 

Consistently with this spirit, the Church encourages its faithful to 
live an interior individual penance as well as the external and social pen
ance. Thus, its provisions regarding the duty of the faithful to satisfy the 
Eucharistic fast ( c. 919) and other forms of external penance examined in 
cc. 1249-1253, which intend to educate and encourage the faithful to prac
tice other works of penance in a personal and generous way. As for the 
works of charity, they are so important for the edification of the Church in 
the world. Besides c. 839, other canons also reiterate the need for all the 
faithful to practice charity even if manifested in varied ways, according to 
the diversity of the vocations existing in the Church ( cf. cc. 222, 282, 383, 
387, 529, 640, 702 § 2, 785, 1254 § 2). This also applies to the works of the 
apostolate, mentioned in cc. 211, 216, 222, 225, 229, 258, 673-675, 677, 678, 
713, 731. 

Given the inherent ecclesiastical dimension of the works of prayer, 
penance and charity, it is understandable also that they have a profound 
influence on the creation of juridical persons in the Church, who can only 
be constituted as such if they seek the works of piety, apostolate or char
ity, both spiritual and temporal, as ends that transcend the end of man 
(c. 114 § §  1 and 2). This is equally true regarding the canonical rules about 
the associations: c. 278, which is related to the right of the secular clergy 
to associate, and to the estimation in which associations promoting the 
search for sanctity in the exercise of the ministry and contributing to the 
union of all the clergy among themselves and with their own bishop must 
be held. Canon 298 expresses in this way the raison d'etre of the different 
associations of the institutes of consecrated life and of the societies of ap
ostolic life. The partners "strive with a common effort to foster a more 
perfect life , or to promote public worship or Christian teaching. They may 
also devote themselves to other works of the apostolate, such as initia
tives for evangelization, works of piety or charity, and those which ani
mate the temporal order with the Christian spirit." These objectives are 
also, according to c. 299 § 1, the basis of the right of the faithful to consti
tute associations. Finally, with respect to the ecclesiastical value of the 
works of piety, penance, and charity, the intended aims of pious wills and 
of pious foundations, which are the subject of cc. 1299-1310, must also be 
taken into account. 
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In the light of the primary value of the prayers and of the pious prac
tices of the Christian people, it is understandable that c. 839 § 2 makes 
note of the duty of the local ordinaries to make sure that such practices 
conform to the rules of the Church. In relation to this point, we find the 
provisions of cc. 823-827, which concern the need for authorization from 
the diocesan bishop or the local ordinary to publish writings or books re
lated to the faith or to customs, especially c. 826 § 3: "Prayer books, for ei
ther the public or the private use of the faithful, are not to be published 
except by permission of the local Ordinary." Also related to this duty of 
the local ordinaries are the provisions set forth in c. 312 § 2 regarding the 
need for permission from the diocesan bishop to create a public assoc ia
tion of faithful. It is obvious that another instrument of the good governing 
of the bishop, in relation to the subject matter examined in c. 839, is the 
canonical visit regulated in cc. 396-398. 
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840 

PARS I 
De sacramentis 

PART I 
The Sacraments 

Sacramenta Novi Testamenti, a Christo Domino instituta 
et Ecclesiae concredita, utpote actiones Christi et Eccle
siae, signa exstant ac media quibus fides exprimitur et 
roboratur, cultus Deo redditur et hominum sanctificatio 
efficitur, atque ideo ad communionem ecclesiasticam in
ducendam, firmandam et manifestandam summopere con
ferunt; quapropter in iis celebrandis summa veneratione 
debitaque diligentia uti debent tum sacri ministri tum ce
teri christifideles. 

The sacraments of the New Testament were instituted by Christ the Lord 
and entrusted to the Church. As actions of Christ and of the Church, they 
are signs and means by which faith is expressed and strengthened, wor
ship is offered to God and our sanctification is brought about. Thus they 
contribute in the most effective manner to establishing, strengthening and 
manifesting ecclesiastical communion. Accordingly, in the celebration of 
the sacraments both the sacred ministers and the other members of 
Christ's faithful must show the greatest reverence and due care. 

SOURCES: c. 731 §1; SC 6, 7, 14, 26-28, 59; LG 7, 14; UT 911 

CROSS REFERENCES: cc. 834-838 

C OMMENTARY ------

Jose T. Martin de Agar 

The sacraments are the center of the liturgy of the Church (SC, 6). 
The objective of this canon is to explain the canonical regulations about 
the sacraments, which are found in this part of the CIC, distinguishing 
them from, and at the same time linking them to, other perspectives con
cerning the study of the sacraments. 
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The sacraments are, in fact, the object of different aspects of theol
ogy, as well as of other branches of canonical science, mainly of the funda
mental theory, which intends to explain the sacramental bases of canon 
law. This is insofar as, on the one hand, the Church is "by her relationship 
with Christ, both a sacramental sign and an instrument of intimate union 
with God" (LG 1; cf. 9 c), to which all men are called, and on the other, the 
sacred nature and the organic structure of the priestly people of God are 
"brought into operation through the sacraments and the exercise of vir
tues" (LG 11), with the Word, who is always with them. 

For this reason the present canon, inspired in the SC 7 and 59, high
lights in the first place the nature and efficacy of the sacraments: "Christ's 
redeeming actions" which He instituted and continues to perform through 
his mystical Body, the Church, to whom they were entrusted to be cele
brated as acts of worship that signify and bring about the Redemption; 
thus "Christ acts each day to save us, in the sacraments and in His holy 
sacrifice"1 . 

Because they are actions of Christ, essential elements of the being 
and mission of the Church, the sacraments are also the foundation of 
canon law, insofar as they manifest and bring about the basic ordering es
tablished by Jesus Christ to deliver the means of salvation to men through 
the Church, which in turn participates in and exercises the munera 
Christi by means of the sacraments2 . 

As the Catechism of the Catholic Church explains, "the sacraments 
are 'of the Church' in the double sense of 'by her' and 'for her'. They are 
'by the Church,' for she is the sacrament of Christ's action at work in her 
through the mission of the Holy Spirit. They are 'for the Church' in the 
sense that 'the sacraments make the Church'" (CCC, 1118). They are the 
cause and the sign of the ecclesiastical communion, and, therefore, ulti
mate foundation of the social relationships, conditions and positions of ju
ridical content on several levels3• 

All of this demands juridical regulation of those external and social 
aspects of the sacraments that include demands for justice. The part of 
the Code which opens with this canon refers briefly to the disciplinary 

1. Prus XII, Enc. Mediator Dei, AAS 39 (1947) p. 533. 
2. Cf. J. HERVADA, "Las raices sacramentales del derecho can6nico", in Vetera et Nova, 

II (Pamplona 1991), pp . 855-892 ; K. MORSDORF, "Wort und Sakrament als Bauelemente der 
Kirchen verfassung", in Schriften zum Kanonischen Recht (Paderborn 1989), pp. 46-53; 
E. MOLANO, Introduccion al estudio del Derecho Canonico y del Derecho Eclesiastico del 
Estado (Barcelona 1984), pp. 81-91 ;  idem. "Dimensiones juridicas de los sacramentos", in 
Estudios de Derecho Canonico y Derecho Eclesiastico en homenaje al profesor Maldonado 
(Madrid 1983), pp. 439-448. 

3. P. LOMBARDiA, Lecciones de Derecho Canonico (Madrid 1984), p. 78; A. CATTANEO, 
Questioni fondamentali della canonistica nel pensiero di Klaus Morsdorf (Pamplona 
1986), pp. 62, 1 14-124, 160-177, 236-237; A. MONTAN, "Liturgia-Iniziazione cristiana", in Jl 
Diritto nel mistero della Chiesa, III, 2nd ed. (Rome 1992), pp. 45-47. 
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aspects of the celebration of the sacraments4 , summarizing its constitu
tional basis in the first canon devoted to each of them5 and leaving aside 
the strictly ritual aspects, which, as c. 2 says, are regulated by liturgical 
law, contained in the books and ritual orderings ( cf. c. 846). 

But it should be taken into account that there is a continuity be
tween the Code's regulation of the sacraments, which refers to their valid 
and lawful celebration6, and the corresponding liturgical laws, which de
termine the rites. On the one hand, because, as c. 2 states, the liturgical 
rules cannot prevail over those established in the canons, which is the rea
son why it was necessary to introduce upon the promulgation of the Code 
some changes in the rituals 7. On the other hand, the veneration and dili
gence required by the celebration of the sacraments is essentially brought 
about in the faithful observance of the liturgical laws ( cf. c. 846 § 1 ). 

4. The Code, in accordance with the teachings of Vatican II, prefers the term celebrare in 
order to stress the community aspect of the church's worship; elsewhere the Code employs 
the terms conficere, dispensare, administrare or recipere, to show the different functions 
which the faithful play in the liturgy, especially those which manifest the essential distinction 
between the common and the hierarchical priesthood: cf. SC 7, 27; Comm. 15 ( 1983) pp. 170-
171, 174-175. 

5. Cf. cc. 849, 879, 897, 959, 998, 1008, 1055. 
6. Cf. A. MONTAN, Liturgia-Iniziazione . . .  , cit., pp. 21-24. 
7. Cf. SCSCD, Deer. Promulgato Cadice, 12.IX.1983, in Notitiae 19 (1983), pp. 540-555, 

also in EV 9/394-408. 
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Cum sacramenta eadem sint pro universa Ecclesia et ad 
divinum depositum pertineant, unius supremae Ecclesiae 
auctoritatis est probare et definire quae ad eorum validi
tatem sunt requisita, atque eiusdem aliusve auctoritatis 
competentis, ad normam can. 838, §§  3 et 4, est decernere 
quae ad eorum celebrationem, administrationem et re
ceptionem licitam necnon ad ordinem in eorum celebra
tione servandum spectant. 

Since the sacraments are the same throughout the universal Church, and 
belong to the divine deposit of faith, only the supreme authority in the 
Church can approve or define what is needed for their validity. It belongs 
to the same authority, or to another competent authority in accordance 
with can. 838 § §  3 and 4, to determine what is required for their lawful cel
ebration, administration and reception and for the order to be observed in 
their celebration. 

SOURCES: c. 733 § 1; MD 539 

CROSS REFERENCES: cc. 331, 336, 392, 749, 835 § 1, 838 

COMMENTARY ------

Jose T. Martin de Agar 

The sacraments have been "instituted by Christ the Lord and en
trusted to the Church" ( c. 840); this means that the essential elements of 
each sacrament are the fruit and effect of the redeeming will of Christ and 
that the Church receives them as a deposit that shapes its very life and 
mission. 

Essentially the sacraments are those actions of Christ to which He 
himself has wished to tie the sanctifying efficacy of his life, death and res
urrection, thus manifesting it to His Church so that by performing these 
actions in His name, the Church may apply to each man the fruits of his re
demption. Therefore, whatever there is in the sacraments of divine institu
tion is part of the immutable deposit received by the Church from its 
Founder and the Church cannot alter it, "The sacred liturgy does, in fact, 
include divine as well as human elements. The former, instituted as they 
have been by God, the Divine Redeemer, cannot be changed in any way by 
men."1 

1. Prus XII, Enc. Mediator Dei, AAS 39 (1947) p. 541; cf. SC, 21. 
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But, "(a)s she has done for the canon of Sacred Scripture and for the 
doctrine of the Faith, the Church ... has gradually recognized this treasure 
received from Christ and as the faithful steward of God's mysteries, has 
determined its 'dispensation"' (CCC, 1117). The canon under discussion 
refers logically to this mission of recognition and dispensation that the 
Church has received, and its objective is to demarcate the competencies 
regarding such a mission, explaining the reasons for this demarcation: the 
sacraments are the same throughout, and for, all the Church. For this rea
son, the norms related to its valid dispensation, insofar as they concern 
the custody and transmission of its essential elements, are the exclusive 
province of the supreme authority (the Roman Pontiff and the College of 
Bishops). 

The same authority that is the foundation of the unity of the Church 
and enjoys in it the charisma of infallibility (LG 18, 22-25), to teach all the 
faithful the dogmatic aspects of the sacraments, must be the one that dic
tates the norms of action related to those aspects (cc. 331, 336, 749; c. 669 
CCEO). 

The supreme authority of the Church therefore has exclusive compe
tence to determine anything that refers to the valid celebration of the sac
raments, on which depends the very edification of the Church, its own 
identity and the aspects that make it up and express it (unity, sanctity, 
catholicity, apostolicity). No other authority can, therefore, add or take 
away anything that has been established by the supreme authority regard
ing the necessary and adequate requirements for the validity of each sac
rament (matter, form, ministry and subject); "regarding the validity of the 
sacraments, there is no plurality of regulations, nor is decentralization 
possible. "2 This competence is habitually and ordinarily exerc ised by the 
Roman Pontiff, through the competent organs of the Roman Curia, mainly 
through the Congregations of the Doctrine of the Faith and Divine Wor
ship, and the regulation of the sacraments (PB 48ff, 62ff), and solemnly 
and extraordinarily by the College of Bishops in an Ecumenical Council. 

On the other hand, regarding the requirements for legality and the 
rites that must be observed in the celebration of the sacraments, the com
petence of the supreme authority does not exclude the competence of 
other lower, local or individual, authorities. These must be meshed in or
derly fashion according to the law; specifically, c. 841 refers us to § §  3 and 
4 of c. 838, which establish the competence in liturgical matters of bishops' 
conferences, and of the diocesan bishops in the Church entrusted to him. 

Due to the c lose relationship between these dogmatic , disciplinary 
and liturgical elements, the Holy See is responsible for establishing the 
universal regulation of the sacraments ( which are found in this part of the 

2. T. RINC6N-PEREZ, "Disciplina can6nica del culto divino," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), p. 467. 
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CIC for the Latin Church and, for the Eastern Churches, in tit. XVI of the 
CCEO), publishing liturgical books, reviewing their translation and being 
watchful that all the norms related to these matters are faithfully observed 
( cf. c. 838 § 2; PB 48ff, 62ft). 

The bishops' conferences are responsible for the vernacular transla
tions of the sacramental rituals and their adaptation, within the limits indi
cated in the rituals themselves, to the local customs, traditions and 
mentality (cf. SC 22 § 2, 37-39). This must be done so that this liturgical di
versity may manifest the catholicity of the Church ( cf. CCC, 1208), taking 
into account that "the criterion which assures unity in the multiformity of 
the liturgical traditions is the fidelity to the apostolic tradition, that is: the 
communion in the faith and the sacraments received from the apostles" 
(CCC, 1209); the Holy See must review in advance the adapted versions of 
the liturgical books. 3 

It behooves the diocesan bishop , sacerdos magnus sui gregis 
(SC 41), within the general, ordinary and proper competence with which 
he governs his diocese, under the authority of the Roman Pontiff (c. 381), 
to be watchful of the faithful observance of the universal laws ( c. 392) 
promoting and ordering the liturgical worship in general and specifically 
the correct celebration of the sacraments in his diocese, by means of 
norms that are obligatory for all (cc. 387, 838 § §  1 and 4). 

3. Regarding the translation of the essential formulas of the sacraments cf. SCDF, 
Declaratio, January 25, 1974, AAS 66 (1974) p. 661; cf. also SCHO, Monitum, July 24, 1958, 
AAS 50 (1958) p. 536. 
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842 § 1.  Ad cetera sacramenta valide admitti nequit, qui bap
tismum non recepit. 

§ 2. Sacramenta baptismi, confirmationis et sanctissimae 
Eucharistiae ita inter se coalescunt, ut ad plenam 
initiationem christianam requirantur. 

§ 1. A person who has not received baptism cannot validly be admitted to 
the other sacraments. 

§ 2. The sacraments of baptism, confirmation and the blessed Eucharist 
so complement one another that all three are required for full chris
tian initiation. 

SOURCES: § 1: c. 737 § 1 
§ 2: SC 71; OBP Prae gen., 2; PAULUS Pp. VI, Ap. Const. Divi
nae consortium naturae, 15 aug. 1971 (AAS 63 [1971] 657); 
RCIA Prae, 34 et 36 

CROSS REFERENCES: cc. 849, 851,1°, 864-866, 879, 891, 897, 913 

COMMENTARY ------

Jose T. Martin de Agar 

1. The sacraments retain an organic order among themselves that is 
centered and culminates in the Eucharist (CCC, 1211). In this order, bap
tism is "the gateway to life in the Spirit ('vitae spiritualis ianua'), and the 
door which gives access to the other sacraments" (CCC, 1213, cf. c. 849); it 
gives birth to the life of grace in the Church, in "which people enter 
through baptism as through a door" (LG 14) and are constituted in the 
Church as persons ( c. 96). 

Thus, while all are called and are capable of receiving baptism 
(c. 864), and if they are well disposed, have the right to receive it, whoever 
is not baptized cannot validly receive the other sacraments; simply be
cause they are incapable, since they have not yet been regenerated in 
Christ, and do not belong to the visible communion of the Church and 
have not been destined ( consecrated) for Christian worship. A supernatu
ral life cannot grow and develop in them because they have not yet been 
initiated. 

The norm set forth in § 1 states a dogmatic truth, but at the same 
time establishes a prohibition that may be considered as penally sanc
tioned according to specific cases, in cc. 1365 (communicatio in sacris 

401 



c. 842 Bk IV. Pt. I. The Sacraments MARTiN DE AGAR 

prohibited), 1376 (profanation), 1379 (simulation of the sacraments), 1389 
§ 2 (culpable negligence in ministerial action) 

Baptism, confirmation and the Eucharist are the sacraments of the 
Christian initiation, through which life in Christ and incorporation to the 
Church reach their maturity and fullness; the other sacraments have, on 
the other hand, the purpose of restoring or strengthening that life in par
ticular circumstances and of assigning functions and ministries necessary 
for the Church's social life. 

Thus, the three sacraments of Christian initiation form one unit in 
such a way that they complement one another, since only a person who has 
received the three sacraments participates in the death and resurrection of 
Christ, receives the effusion of his Spirit and is nourished by the Commun
ion of the Body and Blood of the Lord, the covenant of eternal life.1 

In fac t, when the person receiving these sacraments is an adult, 
these three sacraments, after the necessary catechesis (cc. 851 ,1°, 865), 
are received in only one liturgical celebration according to their sequen
tial order: baptism, confirmation and the Eucharist ( cc. 833,2°, 866). In the 
case of children who have not reached the age of reason (cf. c. 852 § 1), 
the Latin Church and the Eastern Churches follow different individual tra
ditions: "In the Eastern Rites the Christian initiation of infants also begins 
with Baptism followed immediately by Confirmation and the Eucharist, 
while in the Roman rite it is followed by years of catechesis before being 
completed later by Confirmation and Eucharist, the summit of their Chris
tian initiation" (CCC, 1233; CCEO, cc. 695, 710). 

1 .  Cf. TERTULLIAN, De resurr. mortuorum, VIII, 3. 
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843 § 1.  Ministri sacri denegare non possunt sacramenta iis 
qui opportune eadem petant, rite sint dispositi, nee 
iure ab iis recipiendis prohibeantur. 

§ 2. Animarum pastores ceterique christifideles, pro suo 
quisque ecclesiastico munere, officium habent cu
randi ut qui sacramenta petunt debita evangeliza
tione necnon catechetica institutione ad eadem 
recipienda praeparentur, attentis normis a compe
tenti auctoritate editis .. 

§ 1. Sacred ministers may not deny the sacraments to those who oppor
tunely ask for them, are properly disposed and are not prohibited by 
law from receiving them. 

§ 2. According to their respective roles in the Church, both pastors of 
souls and the other members of Christ's faithful have a duty to ensure 
that those who ask for the sacraments are prepared for their recep
tion. This should be done through proper evangelisation and cate
chetical instruction, in accordance with the norms laid down by the 
competent authority. 

SOURCES: § 1: cc. 467, 468, 682 
§ 2: SC 19; PO 4; GCD; UT 911, 921 

CROSS REFERENCES: c. 213 

C OMMENTARY ------

Jose T. Martin de Agar 

1. This canon correlates with c. 213, which formulates the fundamen
tal right of the faithful "to receive in abundance the help of the spiritual 
goods of the Church, especially that of the word of God and the sacra
ments from the pastors" (LG 37 a). On the one hand, the canon under dis
cussion establishes the duty of the pastors to dispense the sacraments, 
which are an important part of such help, and on the other hand, it sum
marizes the general conditions for exercising of the right to the sacra
ments and the duty to administer them. 

This right and duty constitute a fundamental juridical expression of 
the relationship between the hierarchy and the people, and of the recipro
cal system linking the common priesthood and the ministerial priesthood 
(LG 10), since "the sacred nature and organic structure of the priestly 
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community is brought into operation through the sacraments and the ex
ercise of virtues" (LG 11 a). 

In short, pastors exist in the Church to minister to its flock, making 
present Christ the Head, Eternal Pastor and Only Priest to the Church. 
Therefore, in practical terms , their main business must be to organize the 
pastoral activity, that is, its ministry, in such a way that the faithful may 
participate fully in the means of redemption that Christ entrusted to His 
Church (LG 18). Hence,  "the ecclesiastical organization must be struc
tured and act to satisfy, as much as possible, the interest of the faithful in 
relation to the Word and the sacraments."1 

To avoid leaving the right to the sacraments as a formal statement , it 
is necessary to include possible means so that each faithful may exercise 
this right. In this matter the sense of pastoral justice is quite important 
considering that, because of the characteristics and personal aspects that 
are intrinsic to the sacraments, it would be very difficult to make this right 
effective by calling on the protection of the authority. Most important for 
facilitating its exercise is the preparation necessary to receive the sacra
ments fruitfully, to which § 2 of this canon refers. Taken as a whole, it is 
evident from this canon that, as a result of the right of the faithful to the 
sacraments (of the catechumens to baptism), the pastors have the duty 
not only of administering them when the faithful fulfill the requirements, 
but also of facilitating the means by which they may fulfill those require
ments and may exercise their right to receive them. This catechetical re
sponsibility, although applied mainly to the pastors, touches all those who, 
for different reasons, acquire responsibilities in the Christian formation of 
the faithful (parents, catechists, godparents).2 

2. The opportunity, the dispositions , and the juridical impediments 
mentioned vary according to the nature and the function of each sacra
ment in the life of the Church and in the life of each Christian, and are de
termined in the specific normative related to each sacrament ; thus , for 
example, no one really has the right to receive sacred orders. Moreover, it 
is fitting to make some valid comments regarding these conditions, in gen
eral, for all the sacraments. 

Opportunity refers, among other things, to the relationship or the 
juridical title in virtue of which, hie et nunc, the duty of a sacred minister 
to administer a sacrament to the subject who asks for it, is established and 
made obligatory. Not all the ministers have the duty (sometimes he cannot 
even do it) of administering the sacraments to anyone who requests them; 
that obligation (and the eventual faculty) is normally tied to the require-

1 .  J .  HERVADA, Elementos de derecho constitucional can6nico (Pamplona 1987), p .  121 .  
2. Cf. T. RINC6N-PEREZ, "La salvaguardia de los derechos de los fieles en el proceso de 

preparaci6n para los sacramentos," in Fidelium iura 3 (1993), pp. 101-135. Also cf. the 
Letter of CDWDS, December 18, 1999, regarding the appeal of some parents against the 
denial of confirmation to an 1 1-year-old, in Notitiae 35 (1999), pp. 537-540. 
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ments of the ecclesiastical organization, which generally may be summa
rized by saying that the minister must be the pastor of the person 
requesting a sacrament from him--a condition which may be established 
"by any one of the different ways of organization of the clergy and the 
Christian people"3 (the diocesan bishop: c. 387; the parish priest: cc. 519, 
5304; the chaplain: c. 566; etc.). However, due to the public character of 
both the sacred ministry and the right to the sacraments, any minister has 
the duty in fairness of dispensing them to anyone who may be experienc
ing great difficulty in going to his own or another pastor ( cf. e.g. c. 986). 

Concerning due dispositions, they are those conditions of the sub
ject that make it possible for him to receive the sacraments validly, law
fully and fruitfully (this canon does not refer to the dispositions of the 
minister). They are very varied in themselves and also change from one 
sacrament to another. They interest us here to the degree to which they 
are understandable by law, specifically, to what degree may their presence 
be observed by the minister, because in that same measure his duty to 
admit the subject to partake of the sacrament in question becomes real 
(cf. SC 11). In general, it may be said that: 

a) The minister must verify, as soon as possible and following the 
practice common to each case, that the penitent fulfills all the necessary 
conditions for the valid and lawful celebration of the sacrament; were it 
not so, he must do everything within his power to make the subject fulfill 
the conditions necessary to receive the sacrament in question. But if the 
subject does not change his disposition, the minister may and must deny 
the sacrament. "For example," says Rincon, "lack of serious purpose of 
amendment may determine the denial of absolution on the part of the con
fessor. But this refusal does not mean denial of the right to receive the sac
rament, but rather confirms that it is the penitent himself or herself who 
refuses to do his/her part to make the sacramental sign. A person in grave 
sin, such as in the case of a public scandal, would be enough reason for 
the minister to refuse communion. In such a case, it would not be a matter 
of refusal of a right, but rather the observation that such a situation of 
grave sin is incompatible with the sacrament of the Eucharist. "5 

b) Whoever satisfies the required conditions, has received the neces
sary catechesis and, therefore, knowing its implications, freely expresses 
the desire to receive a sacrament, may be considered duly disposed. 

c) The sacraments are actions of Christ and of the Church that have 
an objective efficacy, independent of the disposition of the subject, espe
cially in the sacraments that imprint a character, and in marriage, for 
which the possibility of originating the marriage bond depends on the 

3. Idem, comentario al c. 213, in Pamplona Com. 
4. Cf. J. OTADUY, "El vinculo parroquial del fiel," in Fidelium iura 2 (1992), pp. 275-304. 
5. "Disciplina can6nica del culto divino," in Manual de Derecho Canonico, 2nd ed. 

(Pamplona 1991), p. 471. Cf. Dz.-Sch. 3333-3335; cc. 980, 987, 1007. 
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parties contracting a truly matrimonial consent before the Church. Other 
dispositions, although necessary to receive the grace of the sacrament, are 
not indispensable to their validity. 

d) The faith of the subject is quite difficult to evaluate externally 
and, in many cases, may be considered implicitly in the expressed desire 
to receive a sacrament, since "while the question of intention cannot be 
confused with the problem of faith, neither can these two aspects be to
tally separated. After all, true intention is born from and nourished by a 
living faith."6 

It can be said, then, that the minimum degree of faith necessary for 
validity is that which drives the faithful to request a sacrament. Except in 
paradoxical cases, whoever positively refuses the doctrine regarding the 
sacraments will not request them. In this sense, Rincon states that the 
faith of the subject is not necessary, except in the sacrament of penance, 
"taking into account that this sacrament is shaped essentially by the acts 
of the penitent and the confessor's absolution. In the remaining sacra
ments, their reception may be valid independently from personal faith, if 
the required liturgical, and canonical conditions are satisfied."7 Faith, 
however, is necessary for the legality of the celebration, and the minister 
must try to enliven it in the subject whenever the latter is found weak or 
hesitant. 

e) Infants ( c. 97 § 2) receive baptism validly and lawfully, through the 
wish of their parents, in the faith of the Church. And they also receive in 
the same way the sacraments of Confirmation and the Eucharist when the 
law establishes or authorizes it (cc. 891, 913 § 2; cc. 695, 710 CCE0).8 

3. The last requirement or condition for exercising the right to the 
sacraments, and for the consequent duty to administer them, is to make 
sure that those who request it "are not prohibited by law from receiving 
them," that is, that there be no impediment or legal prohibition in the 
specific case. The obstacles that the Law establishes on occasion, have 
the effect of assuring the validity and the legality of the sacramental act. 
They may refer to the qualities of the subject (age, capacity and, in 
general, the so-called impediments or irregularities, see, for example, 
cc. 1040-1049 and 1083-1094), to their catechetical preparation, their situ
ation within the ecclesiastical community (e.g., non-Catholic, excommuni
cated, interdicted, public sinner, cf. cc. 915, 982, 1331-1332). 

In the dispensation of the sacraments the purpose is, in short, to con
jugate, on the one hand, the demands that flow from its sanctity and from 

6. ITC, De doctrina catholica sacramenti matrimonii (1977), A, 2. 3, in ITC, Documenta 
(Vatican City 1988), p. 219. 

7. "Disciplina can6nica . . .  ," cit., p. 466. In the same sense J. SARAIVA, I sacramenti della 
Nuova Alleanza , 2nd ed. (Rome 1991), p. 253. 

8. Cf. SCDF, Instr. Pastoralis actio, Regarding the baptism of children, October 20, 1980, 
in AAS 72 (1980) pp. 1 137-1156. 
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the fact that their celebration is always an act of public worship, and, on 
the other hand, the fact that they are the redeeming means instituted by 
Jesus Christ in favor of men and women (sacramenta propter homines), 
to allow each one to share the fruits of Redemption. These two aspects are 
not opposite; on the contrary, they need and complement one other, but 
they have different intensities in each sacrament. The Church does not 
hesitate in administering those sacraments that under particular circum
stances (danger of death especially) may be the necessary means to a per
son's salvation, at least sub condicione. This is presupposing the will of 
the subject and his disposition, and dispensing if necessary with any re
quirement or impediment that is not strictly tied to the essence of the sac
rament in question (cf., among others, cc. 850, 861 § 2, 865 § 2, 961, 976, 
1005). 
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§ 1. Ministri catholici sacramenta licite administrant 
solis christifidelibus catholicis, qui pariter eadem a 
solis ministris catholicis licite recipiunt, salvis huius 
canonis §§ 2, 3 et 4, atque can. 861 ,  § 2 praescriptis. 

§ 2. Quoties necessitas id postulet aut vera spiritualis 
utilitas id suadeat, et dummodo periculum vitetur 
erroris vel indifferentismi, licet christifidelibus qui
bus physice aut moraliter impossibile sit accedere ad 
ministrum catholicum, sacramenta paenitentiae, 
Eucharistiae et unctionis infirmorum recipere a mi
nistris non catholicis, in quorum Ecclesia valida ex
sistunt praedicta sacramenta. 

§ 3. Ministri catholici licite sacramenta paenitentiae, 
Eucharistiae et unctionis infirmorum administrant 
membris Ecclesiarum orientalium quae plenam cum 
Ecclesia catholica communionem non habent, si 
sponte id petant et rite sint disposita; quod etiam 
valet quoad membra aliarum Ecclesiarum, quae iudi
cio Sedis Apostolicae, ad sacramenta quod attinet, in 
pari condicione ac praedictae Ecclesiae orientales 
versantur. 

§ 4. Si adsit periculum mortis aut, iudicio Episcopi dioe
cesani aut Episcoporum conferentiae, alia urgeat 
gravis necessitas, ministri catholici licite eadem sa
cramenta administrant ceteris quoque christianis 
plenam communionem cum Ecclesia non habentibus, 
qui ad suae communitatis ministrum accedere ne
queant atque sponte id petant, dummodo quoad 
eadem sacramenta fidem catholicam manifestent et 
rite sint dispositi. 

§ 5. Pro casibus de quo in §§  2,  3 et 4, Episcopus dioece
sanus aut Episcoporum conferentia generales nor
mas ne ferant,  nisi post consultationem cum 
auctoritate competenti saltem locali Ecclesiae vel 
communitatis non catholicae, cuius interest. 

§ 1. Catholic ministers may lawfully administer the sacraments only to 
catholic members of Christ's faithful, who equally may lawfully re
ceive them only from catholic ministers, except as provided in § §  2, 3 
and 4 of this canon and in can. 861 § 2. 

§ 2. Whenever necessity requires or a genuine spiritual advantage com
mends it, and provided the danger of error or indifferentism is avoided, 
Christ's faithful for whom it is physically or morally impossible to ap
proach a catholic minister, may lawfully receive the sacraments of 
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penance, the Eucharist and anointing of the sick from non-catholic 
ministers in whose Churches these sacraments are valid. 

§ 3. Catholic ministers may lawfully administer the sacraments of pen
ance, the Eucharist and anointing of the sick to members of the east
ern Churches not in full communion with the catholic Church, if they 
spontaneously ask for them and are properly disposed. The same ap
plies to members of other Churches which the Apostolic See judges 
to be in the same position as the aforesaid Eastern Churches so far as 
the sacraments are concerned. 

§ 4. If there is a danger of death or if, in the judgment of the diocesan 
Bishop or of the Bishops' Conference, there is some other grave and 
pressing need, catholic ministers may lawfully administer these same 
sacraments to other christians not in full communion with the catho
lic Church, who cannot approach a minister of their own community 
and who spontaneously ask for them, provided that they demonstrate 
the Catholic faith in respect of these sacraments and are properly dis
posed. 

§ 5. In respect of the cases dealt with in § §  2 ,  3 and 4, the diocesan Bishop 
or the Bishops' Conference is not to issue general norms except after 
consultation with the competent authority, at least at the local level, 
of the non-catholic Church or community concerned. 

SOURCES: § 1: c. 731 § 2; UR 8 
§ 2: SCHO Resp., 15 nov. 1941; OE 27; DE/1967 I, 43, 46, 55-
59 ; SPCU Deel., 7 ian. 1970, 6 (AAS 62 [1970] 184-188); 
SPCU Communicatio, 17 oct. 1973 , 9 (AAS 65 [1973] 616-
619) 
§ 3: OE 27; UR 15; DE/1967 I: 46 
§ 4: DE/1967 I: 55; SPCU Instr. In quibus rerum, 1 iun. 1972, 
6 (AAS 64 [1972] 518-525) 
§ 5: DE/1967 I: 42 

CROSS REFERENCES: cc. 1365, 1389 § 2 

C OMMENTARY ------

Jose T. Martin de Agar 

This canon regulates the communicatio in sacris on sacramental 
matters , although some particular cases remain outside its scope, such as 
baptism in case of need ( c. 861 § 2), and mixed marriages subject to a spe
cial norm. 
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Before the Second Vatican Council, communicatio in sacramentis 
between Catholics and non-Catholics was absolutely prohibited by the 
regulations (cf. c. 731 § 2 CJC/1917). This last Council ,  delving more 
deeply into the common aspects that exist between the Catholic Church 
and the separated Christian churches and communities, established the 
foundation for a renewed ecumenical action that contemplates, among 
others, the possibility of a c ertain participation in the sacraments with 
some of them. 

The fundamental principle set forth by the Council is that "a commu
nicatio in sacris which runs counter to the unity of the Church, or which 
involves formal adhesion to error or the danger of aberration in the faith, 
of scandal, and of indifferentism, is forbidden by the law of God." (OE 26). 
Together with this principle, which has to be respected in every case ( cf. 
OE note 31), the Council demarcates the space in which communicatio in 
sacris is possible, and at times advisable. At the same time, "there are two 
main principles on which the practice of such common worship depends: 
first, that of the unity of the Church which ought to be expressed; and sec
ond, that of the sharing in the means of grace. The manifestation of unity 
very generally forbids common worship. Grace to be obtained sometimes 
commends it" (UR 8 d). On these grounds, the Council itself established 
practical guidelines that were collected in various ways in several official 
documents and in the doctrine. 1 

The canon under discussion constitutes, on a disciplinary level, "the 
final point of the doctrinal and practical itinerary complex" initiated as a 
result of the council decrees,2 insofar as it signifies the ex integro reorder
ing of the communicatio in sacramental matters,3 similarly collec ted in 
the CCEO (c. 671).4 This is not the case for other aspects of the communi
catio in sacris, some of which have purposely not been treated in the 
Code, so that the Holy See may issue rules and guidelines according to the 

1. SPCU, Directory Ad totam Ecclesiam May 14, 1967, AAS 59 (1967) 574-592 and 
April 16, 1970, AAS 62 ( 1970) 705-724, cf. no. 38; Declaration Dans ces derniers, January 7, 
1970, ibid., 184-188; Instr. In quibus rerum June 1 ,  1972, AAS 64 (1972) pp. 518-525, with the 
Note Dopa la pubblicazione October 17, 1973, AAS 65 (1973) pp. 616-619. Cf. P. RODRIGUEZ, 
"La 'intercomuni6n' y la unidad de la Iglesia," in Ius Canonicum 15 (1975), pp. 347-364. 
M. BROG!, "'Communicatio in Sacris' tra Cattolici e Cristiani Orientali non Cattolici," in 
Antonianum 53 (1978), pp. 170-193. 

2. F. COCOPALMERIO, "Communicatio in sacris iuxta novum Codicem," in Portare Cristo 
all 'Uomo II (Rome 1985), p. 207. 

3. T. RINC6N-PEREZ, "Disciplina can6nica del culto divino," in Manu al de Derecho 
Canonico, 2nd ed. (Pamplona 1991), p. 472. 

4. Cf. D. SALACHAS, "La comunione nel culto liturgico e nella vita sacramentale tra la 
Chiesa Cattolica e le altre Chiese e Comunita Ecclesiali," in Angelicum 66 (1989), pp. 403-
420; M. BROG!, "Aperture ecumeniche del CCEO," in Antonianum, 66 (1991), pp. 455-468. 
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circumstances. 5 This effort to clarify and correctly stress council teach
ings has been recently enriched by the ecumenical Directory. 6 

The canon determines, therefore, the scope and conditions in which 
common worship in sacramental matters is permitted and, also, when it is 
prohibited and, therefore, liable to a penal sanction by virtue of c. 1365. 

The main novelty introduced by the Council is that, together with the 
general rule which, as before, prohibits in principle the communicatio in 
sacramentis, now certain exceptions are classified. These exceptions are 
more or less broad acc ording to the Church or non-Catholic community in 
question, for while with the Eastern Churches "although separated from 
us, yet possess true sacraments, above all-by apostolic succession the 
priesthood and the Eucharist, whereby they are still joined to us in closest 
intimacy. Therefore some worship in common (communicatio in sacris), 
given suitable circumstances and the approval of Church authority, is not 
merely possible, but is encouraged" (UR 15). With the other churches and 
communities, insofar as they lack especially a priesthood, the sacramental 
reciprocity is more difficult and exceptional (UR 22). In any case "worship 
in common (communicatio in sacris) is not to be considered as a means 
to be used indiscriminately for the restoration of the unity among Chris
tians" (UR 8). 

As for the Eucharist, a distinction must be made between the concel
ebration of Mass and Eucharistic Communion. The canon under discus
sion relates exclusively to the cases where intercommunion is possible in 
the reception and administration of the Eucharist, justified by the need to 
receive the grace of the sacrament; while the concelebration remains for
bidden (c. 908; cf. c. 702 CCEO). In fact, the sacrifice of the Mass is the 
sacrament of unity of the Church by means of which "the unity of God's 
people is signified and brought about" ( c. 897); therefore, the perfect com
munion expressed by such an act must exist among those who celebrate it 
together: "in every eucharistic celebration all of the faith of the Church is 
put into action. It is ecclesial communion in all of the dimensions which it 
manifests and brings about."7 Accordingly, the new Ecumenical Directory 
explains that precisely "given that the concelebration of the Eucharist is a 

5. Cf. Comm. 15 (1983), p. 198; SPCU, La collaboration mcumenique, February 22, 1975, 
in EV 5/1096-1198; idem, Bapteme, Eucharistie et ministere de ''Foi et Constitution". Une 
reponse catholique, July 21,  1987, in Service d'information 65 (1987), pp. 130-150; idem, 
Directivas sabre la cooperaci6n internacional en la traducci6n de la Biblia, November 16, 
1987, ibid. pp. 150-156. Cf. H.J. URBAN, "La collaboration oecumenique dans l'Eglise locale," 
in Service d 'information 58 (1985), pp. 51-58. 

6. PCPCU, Directorio para la aplicaci6n de los principios y normas sabre el 
ecumenismo ,  AAS 85 ( 1993) 1039- 1 1 1 9 .  For an early commentary on this work, 
regarding the matter with which we are here concerned: P. GEFAELL, "Partecipazione 
nella vita sacramentale nel nuovo Direttorio ecumenico del 1993," in Ius Ecclesiae 5 
(1993), pp. 439-445. 

7. JOHN PAUL II, Address, November 18, 1978, AAS 71 (1979) p. 38. 
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visible manifestation of the full communion of faith, worship, and commu
nity of life of the Catholic Church, expressed by the ministers of this 
Church; it is not permitted to concelebrate the Eucharist with ministers of 
other Churches and ecclesial communities" (DE/1993 104e).8 

With these premises we are able to consider the positive contents of 
canon 844. 

I. The general norm . As has been stated before, § 1 keeps in force 
the criterion that, in principle, "Catholic ministers may licitly administer 
the sacraments only to Catholic members of the Christian faithful," who 
"likewise may licitly receive the sacraments only from Catholic ministers, " 
with the exclusion of the exceptions allowed in the remaining paragraphs 
of the same canon. 

This general norm, in a positive sense, authorizes every Catholic 
minister to administer the sacraments to any Catholic, even from another 
rite, according to the existing norms (OE 14 and 16. Cf. commentary on 
c. 846 in fine). 

II. The exceptions or specific cases in which the communicatio in 
sacra men tis is permitted are treated systematically in § § 2-4 of our 
canon, always in relation to penance, the Eucharist and the anointing of 
the sick: 

A. Cases in which a Catholic licitly receives the sacraments of a 
non-Catholic minister (§ 2) 

This norm is meant for the faithful who need to judge if the required 
conditions exist in their case, namely: 

1. That it be physically or morally impossible for them to approach a 
Catholic minister. The faithful must evaluate to what degree this circum
stance is expected to be transitory, indefinite or permanent, in relation to 
his need for receiving the sacrament in question. Moral impossibility re
quires grave difficulty in approaching a Catholic minister, proportionate to 
the fact of receiving the sacrament outside the Catholic communion. The 
circumstances that originate this moral impossibility are very diverse: re
moteness, danger, etc.; but cannot apply to a situation provoked on pur
pose, nor to greater convenience, nor to human respect or prudence of the 
flesh, because the faithful must be disposed to give testimony of his faith 
even at the expense of a proportionate personal sacrifice. 

8. A joint declaration of the Pope and of the Syrian Orthodox Patriarch concludes with 
the statement that "la sagrada Eucaristia, in cuanto es la maxima expresi6n de la unidad 
cristiana entre los fieles and entre los obispos and los sacerdotes, no puede ser todavia 
concelebrada por nosotros. Una tal celebraci6n presupone una completa identidad de fe, que 
todavia no existe entre nosotros" (JOHN PAUL II and MOR MAR IGNATIUS ZAKKA I !WAS, Joint 
Declaration, June 23, 1984, no. 8, in EV9/844. Cf. JOHN PAUL II, Address, June 1, 1989 in Oslo, 
in Service d 'information 71 (1989), p. 90). A certain ecumenical participation is permitted, 
however, in the non-essential rites of the Eucharistic liturgy ( cf. DE/1993, 122, 126, 133). 
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2. That it be necessary or at least really useful for his soul to receive 
the sacrament in question. This situation varies from one sacrament to the 
next: thus, penance and anointing of the sick in danger of death can be 
necessary for salvation. In evaluating this circumstance the faithful must 
seek a real spiritual benefit, of purification and union with Christ, and not 
simply to participate more fully in a non-Catholic religious rite. 

3. That the danger of error or indiff erentism be avoided. It is a re
quirement of divine Law, as we have seen, that the faithful must fulfill for 
themselves and eventually before third parties. Even if it is formulated 
negatively, its observance may demand certain acts of withdrawal from 
danger, such as public profession of the Catholic faith, or explaining to 
others the reasons that justify one's own conduct in order to avoid scandal 
(cf. Rom 14). On this point, the Bishops' Conference of Santo Domingo ad
vises that "if there is danger of scandal in the Catholic community, the ap
propriate catechesis regarding this point will be performed at the first 
opportunity. "9 

4. That those sacraments "exist validly" in the Church of the minister 
from whom they are received. It is not enough that they be considered 
valid in that Church, but rather they must be so in reality. Without this as
surance, it would not be lawful to receive them; for this reason, the faith
ful must solve any positive doubt before requesting them. The separated 
Eastern Churches retain the validity of the sacraments (UR 15); thus, with 
the above-mentioned conditions, Catholics may receive the three sacra
ments from a minister of an Eastern Church (DE/1993 123). However, in 
the Western Christian churches and communities these three sacraments 
cannot always be considered valid, either because for some of them they 
do not retain the faith, or because they lack the apostolic succession and, 
with it, a minister capable of performing and administering them (UR 22). 
The requirement regarding validity implies, then, that the Catholic faithful 
"can only request these sacraments from a minister of a Church in which 
such sacraments are valid or from a minister who, according to the Catho
lic doctrine regarding ordination, is recognized as validly ordained" (DE/ 
1993 132) 10; and this reduces in practice the ministers of the Christian 
communities ranked equally with the Eastern Churches by the Holy See. 

B. Cases in which a Catholic minister licitly administers the sac
raments to non-Catholic Christians (§§ 3 and 4) 

The canon distinguishes, in each of these two paragraphs, the East
ern Christians from the rest of the separated Christians. 

9. For the particular provision relative to c. 844 §4: cf. J.T. MARTIN DE AGAR, Legislazione 
delle Conferenze Episcopali complemetare al CIC (Milan 1990), p. 589. 

10. Regarding the validity of the sacraments in the Anglican communion cf. Letter of the 
SCDF, March 27, 1982, with the observations The Co-Chairmen, regarding the "lnforme final" 
of the ARCIC, AAS 74 (1982) 1060-1074, also in EV 8/143-172. Cf. ITC, De apostolicitate 
Ecclesiae et de successione apostolica (1973), in ITC, Documenta, cit. p. 65-69. 
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1. To the Eastern Christians and those ranked with them in sacra
mental matters by the Holy See, 1 1  the Catholic minister may lawfully ad
minister the sacrament of penance, the Eucharist and the anointing of the 
sick with the following conditions: 

a) If they ask for them of their own accord. This condition has been 
interpreted by the doctrine in the sense that the minister must not take the 
initiative in suggesting, inviting or persuading them, 12 without taking into 
consideration "the discipline of the Eastern Churches for their own faith
ful" or using the sacraments ( or the circumstances of need) as an instru
ment of proselytism (DE/1993 125). But beyond those concerns, it is fitting 
to think that the good of the souls and the need to participate in the grace, 
may advise the Catholic minister to do everything within his power to 
make sure that those persons request the sacraments freely from their 
own ministers and, in case of impossibility, from him. 

b) If they are properly disposed. In other words, assuming that they 
believe correctly in the sacraments and fulfill the personal conditions that 
the Church demands from its faithful. All of this must be verified by the 
minister, who must also help the persons to prepare if they are not ready 
to receive the sacraments. 

2. In the case of the rest of the separated Christians, because there 
are greater doc trinal differenc es, other, more severe conditions are re
quired in addition to the previous ones, in order to safeguard the princi
ples set forth above for the correct communication in sacris: 

a) That they be in mortal danger or that, in the judgment of the dioc
esan bishop or of the bishops' conference, there be another serious need. 

Some conferences have indicated these cases of need in addition to 
the danger of death. Thus, in the Dominican Republic , "urgency of con
sc ience or serious difficulty with the ministers of their Church" are con
sidered such  needs" 13; the Mexic an Bishops' Conferenc e  allows the 
administration of the three sac raments of this canon to Christians who are 
sick, refugees, prisoners or persecuted, and "to those who express a vehe
ment and legitimate desire to receive them," when their ministers do not 
appear to provide the service within three months;" 14 the Argentinean 
Conference considers as cases of serious need "accident or catastrophe," 
"jailing or persecution," grave spiritual need due to migration or dispersal" 
and "other cases, of grave need determined by the diocesan bishop."15 

1 1. E.g. the Old Catholics. Regarding the Catholic Patriotic Association of China, cf. 
W. W0ESTMAN, Sacraments (Ottawa 1992), p. 12, note 40. 

12. E. 'I'EJER0, commentar on c. 844, in Pamplona Com. 
13. Cf. J.T. MARTiN DE AGAR, Legislazione delle Conferenze . . .  , cit., p. 589. 
14. Ibid., pp. 461-462. 
15. Deer. of April 1990, Recognitio June 15, 1991 .  
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b) That they be unable to approach their own minister. Regarding the 
moral impossibility of going to a minister of their own church, what has 
been said about Catholics may be applied. It must be observed that the 
Catholic pastor, when that condition is not met, must take all possible 
steps to have those persons approach their own ministers. 

c) That they profess the Catholic faith with respect to those sacra
ments. This must be verified by the minister by requesting the statement 
of such faith and, if he deems it necessary, by catechizing the person in a 
timely fashion. The Argentinean Bishops' Conference specifically requires 
that "before administering the sacraments mentioned, an explicit declara
tion of the Catholic faith with respect to these shall be requested, if possi
ble." 16 

Finally, harmony and reciprocity with the separated churches must 
be sought in all these matters, to avoid contrasts or hurting the sensibility 
of someone, by giving the impression of a misguided proselytism or by 
seeming to scorn the customs and regulations of these churches regarding 
the sacraments. 17 For this reason, § 5 of this canon establishes that, before 
issuing a general norm, the bishop or the bishops' conference must con
sult the authorities of those Christians faiths (OE 29; cf. DE/1993 122 and 
130). With this in mind, the Santo Domingo Bishops' Conference, in autho
rizing the Catholic ministers to administer these three sacraments to non
Catholics, in certain cases adds the condition that their "competent au
thority, at least the local authority, is not opposed to it."18 

16. Ibid. 
17. E.g., regarding the Eucharistic fast or regarding the admission of Catholics to their 

rites (DE/1993, 124-125) 
18. Cf. J.T. MARTIN DE AGAR, Legislazione delle Conferenze . . .  , cit., p. 589. 
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§ 1. Sacramenta baptismi, confirmationis et ordinis, 
quippe quae characterem imprimant, iterari ne
queunt. 

§ 2. Si, diligenti inquisitione peracta, prudens adhuc 
dubium supersit num sacramenta de quibus in § 1 
revera aut valide collata fuerint, sub condicione con
ferantur. 

§ 1. Because they imprint a character, the sacraments of baptism, confir
mation and order cannot be repeated. 

§ 2. If after diligent enquiry a prudent doubt remains as to whether the 
sacraments mentioned in § 1 have been conferred at all, or conferred 
validly, they are to be conferred conditionally. 

SOURCES: § 1: c. 732; OBP Prae gen., 4; RConf 2; RCIA appendix, 7 
§ 2: RCIA appendix, 7; OD I: 9-18 

CROSS REFERENCES: cc. 869, 876, 894 

COMMENTARY 

Jose T. Martin de Agar 

This canon states an old norm of the ecclesiastic regulations that has 
a dogmatic grounding, defined in the Councils of Florence and Trent. 1 

Baptism, confirmation, and ordination "imprint in the soul an indelible 
character, that is, a spiritual sign that distinguishes it from others, "2 conse
crating and configuring him who receives Christ ontologically and perma
nently, and, therefore, cannot be repeated. 3 

Insofar as baptism is concerned, the First Council of Constantinople 
had already provided that whoever had received it in a heretical sect, and 
wanted to be admitted in the Church, should not be re baptized. 4 This 

l. Sess. VII De sacramentis in genere, c. 9, Dz.-Sch. 1609. 
2. CONG. FLOREN., Deer. pro Armenis, Dz.-Sch. 1313. 
3. Regarding this topic, cf. J. SARAIVA, I sacramenti delta Nuova Alleanza, 2nd ed. (Rome 

1991), pp. 264-294. 
4. Cf. Council I of Constantinople, c. 7 (Conciliorum CEcumenicorum Decreta (Bologna 

1962), p. 35); Lateran Council IV, c. 4 ibid., p. 235; CONG. TRIO., sess. VII De sacramento 
baptismi, cc. 1 1  and 13, ibid. , p. 686; sess. XIV, cap 2, ibid., p. 704. Pope Stephen had already 

416 



MARTfN DE AGAR Pt. I. The Sacraments c. 845 

results from the fact that the faith or the virtue of the minister is not neces
sary for the validity of baptism: it is enough that he wants to do what the 
Church does in baptism. 5 

As a consequence of this doctrinal truth, § 2 of the canon establishes 
that, in case of doubt, these sacraments may be administered condition
ally. The doubt may be related to whether the sacrament was received, or 
to whether it was valid. Regarding these points, an investigation must be 
made diligently to try to solve the doubt. The result may be: a) positive, 
that is, the certitude that the sacrament has been validly received; b) nega
tive, when it can be verified that the sacrament has not been received, and 
then it is administered in an absolute form; c) that a reasonable doubt re
mains and, then, it must be administered sub condicione. 

When there is doubt regarding reception of the sacrament, all the re
sulting proofs and evidenc e  (testimony, godparents, common opinion, 
declaration of the interested party, documents, etc.) must be evaluated 
(cf. cc. 876, 894). It is important to note that in the Eastern Churches bap
tism and confirmation are received in only one act, so that proof of one is 
evidence of the other (DE/1993 99 a). Canons 869 and 870 contain specific 
rules for cases where there is doubt regarding someone's baptism. 

When there is doubt about the validity of the sacrament conferred, it 
must be taken into account: 

1. That the minister's personalfaith is not required for validity6; it is 
only necessary that valid matter and form be used correctly and that the 
minister have the necessary capac ity and the intention of doing what the 
Church does, 7 an intention that is presumed if "he used adequately and se
riously the correct matter and form. "8 

2. But the faith of the Church or community in which those sacra
ments are celebrated is indeed required, that is, that there be a substantial 
agreement regarding such sacraments between Catholic doctrine and 
the faith in which they were rec eived; it is not enough that the rites of 

tried to resolve the controversy in his letters to the churches of Asia Minor and of Africa, 
who re-baptized converts to their assemblies: "nihil innovetur quod traditum est" (Let. 17 4, 2 
of St. Cyprian: CSEL 3. 799); but St. Augustine would be the one who, expanding on the 
teaching of Optatus of Milevis (De schisma donatistarum, CSEL 26. 126-129), would explain 
that "non eorum meritis a quibus ministratur, nee eorum quibus ministratur (constare) 
Baptismum, sed propria sanctitate atque veritate, propter eum a quo institutus est" (Contra 
Cresconium donatistam 1, 4, 19, 16: PL 43. 559) : cf. L. ORFILA, Lezioni di Storia del Diritto 
Canonico, pro manuscripto (Rome 1993), p. 191. 

5. CONC. FLOREN., Deer. pro Armenis, Dz.-Sch. 1316. 
6. Cf. supra note 4; cf. J. SARAIVA, I sacramenti della . . .  , cit., pp. 244-248. 
7. Cf. Resp. of the Holy Office December 18, 1872, Dz.-Sch. 3100-3102; cf. Dz.-Sch. 1611 ;  

ST. THOMAS AQUINAS, In IV Sent. d. 6 q.  1 a.  3 sol. 2 ad 1 .  
8 .  LEO XIII, Let. Apostolicae curae, September 13, 1896, Dz.-Sch. 3318. 
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baptism, confirmation, and ordination exist there, if those rites do not re
spond to a common faith. To determine if such agreement exists, one must 
consult the ritual books of that community regarding their prescription 
about the matter and the form, as well as about their use. 

As to the capacity of the minister, while baptism may be adminis
tered by any man (c. 861 § 2), confirmation and ordination require from 
the minister a specific capacity to confer them, necessarily linked to the 
apostolic succession. It is important to remember that in 1896, Leo XIII 
had already declared invalid the ordinations of the Anglican rite, for lack 
of form, which in turn denoted a defect in the intention.9 Even today seri
ous doubts remain regarding the sacramentality of the priesthood as it is 
interpreted in the Anglican communion. 10 The Decree Unitatis redinte
gratio states that the separated Eastern Churches, however, "possess true 
sacraments and above all, by apostolic succession, the priesthood and the 
Eucharist" (UR 15). 

4. The permission of the recipient is also necessary if he is an adult 
(Dz.-Sch. 781; cc. 865, 889 § 2, 1026). 

5. Regarding the validity of baptism received outside the Catholic 
Church, the Ecumenical Directory establishes the following criteria: 

a) "The validity of baptism, as administered in the different Eastern 
Churches, does not offer any doubt." Therefore, verifying that it has been 
celebrated is enough (no. 99 a), except for the doubt that may arise when 
it has been administered by sprinkling a group. 

b) As for the rest of the Christian communities, one must see if there 
is an agreement with them for mutual recognition of baptism, established 
among the respective local authorities (bishops' conference, diocesan 
bishop, etc. ;  no. 99 b); in the case where there is none, the criterion to be 
applied is to consider baptism conferred with water valid if the immersion 
or infusion was accompanied by the trinitarian formula, for which it is 
enough to ensure that it is so disposed in the ritual books used, and then it 
is presumed that the minister observed them faithfully and had adequate 
intentions, unless there is serious evidence to the contrary (no. 95).11 

9. Ibid., Dz.-Sch. 3315-3319. 
10. Cf. SCDF, Letter, March 27, 1982, with the observations "The Co-Chairmen," regarding 

the Informe final of the ARCIC, in AAS 74 (1982), pp. 1060-1074, also in EV 8/143-172. Cf. 
ITC, De apostolicitate Ecclesiae et de successione apostolica (1973), in ITC, Documenta 
(Vatican City 1988), pp. 65-69. 
1 1. The Resp. of the Holy Office, December 28, 1949, declared the necessary intention 

should be presumed in the case of one who had received Baptism in the following 
communities: Disciples of Christ, the Presbyterian, Congregationalist, Baptist, and Methodist 
churches: Dz.-Sch. 3874. The same dicastery, however, has declared that baptism should be 
considered invalid in "Christian community" or "Die Christengemeinschaft" (R. Steiner): 
AAS 83 (199 1), p. 422, and in "The New Church" (E. Swedenborg), AAS 85 (1993) 179. For 
information on other communities see W. WOESTMAN, Sacraments (Ottawa 1992), pp. 22-23, 
note 69. 

418 



MARTfN DE AGAR Pt. I. The Sacraments c. 845 

c) The fact of baptism is considered sufficiently proven by the offi
cial certification of the community in which it was received. 

d) The Directory reminds us, in addition, that the practice of baptiz
ing sub condicione whomever desires to be admitted in the Church must 
be followed only when a serious doubt persists after due investigation, ex
plaining then to the interested parties the sense of this second baptism, 
and conferring it privately (no. 99). 

6. Regarding confirmation, it must be considered valid if received in 
the Eastern Church. By contrast, there is no agreement with the Protes
tant communities either "regarding the meaning or regarding the sacra
mental nature, or even regarding the very manner of administering the 
sacrament;" therefore, when receiving into the Catholic Church persons 
coming from these communities, they must be confirmed before being ad
mitted to the Eucharistic communion (DE/1993 101). 
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§ 1 .  In sacramentis celebrandis fideliter serventur libri 
liturgici a competenti auctoritate probati; quaprop
ter nemo in iisdem quidpiam proprio marte addat, 
demat aut mutet. 

§ 2. Minister sacramenta celebret secundum proprium 
olaritum. 

§ 1. The liturgical books, approved by the competent authority, are to be 
faithfully followed in the celebration of the sacraments. Accordingly, 
no one may on a personal initiative add to or omit or alter anything in 
those books. 

§ 2. The ministers are to celebrate the sacraments according to their own 
rite. 

SOURCES: § 1: c. 733 § l; SCHO Monitum, 24 iul. 1958 (AAS 50 [1958] 
536); SCCong Deer. Privilegia et gratias, 8 aug. 1959 
(AAS 51 [1959] 915-918); SC 22 § 3 ;  63; SCRit Instr. Tres ab
hinc annos, 4 maii 1967 (AAS 59 [1967] 442-443); SCDW In
str. Liturgicae instaurationes, 5 sep. 1970 (AAS 62 [1970] 
693); ID 4, 5 
§ 2: c. 733 § 2; SC 4; OE 3, 6; SCRit Ritus servandus in con
celebratione Missae et ritus Communionis sub utraque 
specie, Prae 7 (1965) 

CROSS REFERENCES: cc. 850, 880 § 1, 928-930, 1000 § 1, 1009 § 2, 
1119-1120 

COMMENTARY ------

Jose T. Martin de Agar 

Although, in the celebration of the sacraments, distinction must be 
made between the essential elements and the purely ritual elements, both 
are intimately linked since the sacraments are the center of the liturgy, 
and their celebration is always an act of public worship performed in per
sona Christi, which expresses the faith of the Church precisely by means 
of the rites that accompany them (lex orandi, lex credendi1). "As a result, 
the relaxation of the liturgical regulations is, at the same time, cause and 

1. Regarding the meaning of relations between faith and liturgy cf. Prus XII, 
Enc. Mediator Dei, AAS 39 (1947), pp. 540-541 .  
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effect of a considerable dogmatic lack of focus"2; and the veneration and 
diligence required by its celebration ( c. 840) is expressed precisely in the 
faithful observance of the prescriptions of the liturgical books. The right 
of the faithful to their own rite also demands that it be the one "approved 
by the legitimate pastors of the Church" (c. 214).3 

However, when urgent need demands it, some sacraments may be 
administered omitting those elements and rites that are not essential for 
their validity (cf. cc. 850, 883 3°, 889 § 2 ,  961, 962, 976, 999, 1000). The 
competent authority that prepares and approves the liturgical books is, 
first of all, the Apostolic See, and, within its competence, the bishops' con
ference and the diocesan bishop, according to c. 838. This canon estab
lishes the channels and the ways in which the liturgy may be adapted to 
the various cultures and mentalities, confirming at the same time, the 
unity of the Church ( cf. c. 841). 

The prohibition to modify by one's own initiative the rite to be fol
lowed in the celebration of the sacraments states almost to the letter the 
norm established in SC 22 § 3 that, besides the competent authority, "no 
other person, even if he be a priest, may add, remove, or change anything 
in the liturgy on his own authority." 

There is diversity in the fact that the existing rituals do not impose 
uniformity but allow various forms of celebration, which are an expres
sion of the liturgical richness of the Church and serve the necessary pasto
ral function fulfilled by the liturgy, "to stimulate and increase in the 
believers the sense of Christ. "4 

There is no one ritual today, as before, to celebrate the sacraments, 
but rather different books for each of them, promulgated at different 
times.5 

The canon's § 2 demands that the minister celebrate the sacraments 
in his own ritual (in the same way that c. 67 4 § 2 of the CCEO demands of 
the ministers of the Eastern Rites) unless there is permission from the 
Holy See to celebrate them in another rite, a permission usually granted 
wherever there is a shortage of clergy, and in agreement with the local or
dinaries of both rites. Otherwise, concelebration with ministers of a Cath
olic Church of another ritual is permitted for just cause (cf. cc. 701 and 
707 of the CCEO). 

Moreover, with reference to the recipient in the Latin rite, there is no 
general norm. Leaving baptism aside, which determines the ritual church 
of which the person baptized becomes a member (c. 111), the custom is 

2. T. RINCON-PEREZ, "Disciplina can6nica del culto divino," in Manual de Derecho 
can6nico, 2nd ed. (Pamplona 1991), p. 468. 

3. Cf. W. WOESTMAN, Sacraments (Ottawa 1992), p. 25. 
4. MD, p. 542. Cf. GIRM, 313. 
5. An interesting account of the current liturgical books can be found in A. CUVA, "I nuovi 

libri liturgici," in Notitiae 21 (1985), pp. 394-408. 
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implicitly admitted, where it exists, of receiving the sacraments in a Cath
olic ritual other than the Latin ritual ( c. 112 § 2). The receptions of pen
ance (c. 991; OE 16) and of the Eucharist (c. 923) are explicitly authorized 
in any other Catholic ritual; confirmation too may be received from a min
ister of another rite (OE 14). However, sacred orders may only be received 
from a bishop of the same rite, unless there is an apostolic exemption 
(cc. 1015 § 2, 1021). 

422 



MARTfN DE AGAR Pt. I. The Sacraments c. 847 

847 § 1. In administrandis sacramentis, in quibus sacra olea 
adhibenda sunt, minister uti debet oleis ex olivis aut 
aliis ex plantis expressis atque, salvo praescripto 
can. 999, n. 2, ab Episcopo consecratis vel benedic
tis, et quidem, recenter; veteribus ne utatur, nisi 
adsit necessitas. 

§ 2. Parochus olea sacra a proprio Episcopo impetret 
eaque decenti custodia diligenter asservet. 

§ 1. In administering sacraments in which holy oils are to be used, the 
minister must use oil made from olives or other plants, which, except 
as provided in Can. 999 n. 2, has recently been consecrated or blessed 
by a Bishop. Older oil is not to be used except in a case of necessity. 

§ 2. The parish priest is to obtain the holy oils from his own Bishop and 
keep them carefully in fitting custody. 

SOURCES: § 1: cc. 734, 735; PAULUS Pp. VI, Ap. Const. Sacram Unc
tionem infirmorum, 30 nov. 1972 (AAS 65 [1973] 5-9); Ordo 
Benedicendi Oleum Catechumenorum et Infirmorum et 
Conficiendi Chrisma, 3 dee. 1970, 3, 4 
§ 2: Ordo Benedicendi Oleum Catechumenorum et Infir
morum et Conficiendi Chrisma, 3 dee. 1970, 28 

CROSS REFERENCES: cc. 880 § 2, 999 

C OMMENTARY ------

Jose T. Martin de Agar 

The holy oils that are used in the administration of the sacraments 
are three: the holy chrism, the oil of the catechumens, and the oil of the 
sick They must be prepared with vegetable oils, preferably olive oil1; and 
are used in four sacraments: baptism, confirmation, ordination and anoint
ing of the sick Anointing with the sacred oil constitutes the matter of the 
sacraments of confirmation and of the anointing of the sick; in the other 
two, it is only a part of the rituals of the celebration. 

Normally, fresh holy oils should be used, that is, those blessed by the 
bishop at the most recent Holy Thursday Chrism Mass ( cf. c. 734 § 1 CIC/ 
1917). This is a prescription ad liceitatem, so that in case of need it is 

1. Cf. PAUL VI, Ap. Const. Sacram unctionem injirmorum, November 30, 1972, AAS 65 
(1973), pp. 5-9. 
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justified to use other older ones as long as they are not decomposed. 2 The 
oil of the sick may also be blessed by any priest in a case of necessity, "but 
only in the actual celebration of the sacrament" ( c. 999, 2°). 

Although this canon and c. 880 § 1 talk about consecrated or blessed 
oils, from the theological-liturgical point of view, the verb consecrate is 
properly applied to the Eucharist and to the persons who are consecrated 
to God, while the things intended for worshipping are said to be blessed or 
dedicated. 3 For this reason the ritual for the preparation of the holy oils is 
called "Ordo benedicendi oleum cathecumenorum et infirmorum et confi
ciendi chrisma." 

It is the obligation of the parish priest to obtain each year the holy 
oils and to keep them carefully, since parish functions include the admin
istration of baptism, confirmation, and the anointing of the sick ( c. 530). 
This is not an obstacle to keeping the oils also in other places where these 
functions are carried out, or where, for whatever reason, they may be 
needed (clinics, c onvents, ships). In fact, c. 1003 § 3 authorizes each 
priest to "carry the holy oil with him, so that in a case of necessity he can 
administer the sacrament of anointing of the sick." Moreover, the holy 
chrism is also used in some other rites, such as the dedication of churches 
and altars. 

2. Cf. SCCong, Deer. Privilegia et gratias, August 8, 1959, no. 7, AAS 51 (1959), p. 917. 
3. Cf. Comm. 12 (1980), p. 325. 
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848 Minister, praeter oblationes a competenti auctoritate de
finitas, pro sacramentorum administratione nihil petat, 
canto semper ne egentes priventur auxilio sacramento
rum ratione paupertatis . 

For the administration of the sacraments the minister may not ask for any
thing beyond the offerings which are determined by the competent au
thority, and he must always ensure that the needy are not deprived of the 
help of the sacraments by reason of poverty. 

SOURCES: c. 736; IOe 22; UT 921 

CROSS REFERENCES: cc. 531, 1264,2° 

COMMENTARY ------

Jose T. Martin de Agar 

This canon deals with the offerings that are usually requested of the 
faithful on the occasion of the administration of the sacraments, sacra
mentals and, in general, the acts of pastoral ministry. Canon 1507 § 1 CIC/ 
1917 ranked them equally, in a certain way, with the administrative fees. 
Currently, c. 1264,2° makes the distinction, pointing out that it is a matter 
of offerings "on the occasion of the administration of the sacraments and 
sacramentals" which do not, by themselves, have a remunerative charac
ter. They correspond to what was previously called stole fees, which are 
the subject of c. 531, and are called duties even today. 

The competent authority to which the canon refers is the assembly 
of bishops of the province "unless the law prescribes otherwise" (c. 1264). 
From time immemorial, in fact, the supreme legislator has desired that 
there be a uniformity among the neighboring dioceses regarding these of
ferings, to avoid controversies and possible scandals or admiration among 
the faithful.1 Similarly, in the previous Law the constant norm was that the 
amounts fixed by the provincial assembly of bishops needed to be ap
proved by the Holy See to be valid. This is only required now for adminis
trative fees (c. 1264; cf. c. 1507 § 1 CIC/1917). 

The minister of the sacraments must not request anything besides 
the fixed fee, although the faithful may give more or less than that amount, 
since these are voluntary offerings. Moreover, the minister must not 
be guided by economic or social criteria in the administration of the 

1. Cf. SCCouncil, Resolutio December 1 1, 1920, AAS 13 (1921), pp. 350-352. 
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sacraments (SC 32), and, of course, they cannot be denied to those who 
are not in a position to give the offerings that are requested. 

Relating this c. 848 with c. 843, it is clear that the right to the sacra
ments, and the consequent duty of the pastors, is the same for all the faith
ful, and that the offerings that are requested for their celebration do not 
constitute a requirement or condition of the exercise of such a right. 
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849 

Tit. I. Baptism 

TITULUS I 

De Baptismo 

TITLE I 

Baptism 

c. 849 

Baptismus, ianua sacramentorum, in re vel saltem in voto 
ad salutem necessarius, quo homines a peccatis liberan
tur, in Dei filios regenerantur atque indelebili charactere 
Christo configurati Ecclesiae incorporantur, valide con
fertur tantummodo per lavacrum aquae verae cum debita 
verborum forma. 

Baptism, the gateway to the sacraments, is necessary for salvation, either 
by actual reception or at least by desire. By it people are freed from sins, 
are born again as children of God and, made like to Christ by an indelible 
character, are incorporated into the Church. It is validly conferred only by 
a washing in real water with the proper form of words. 

SOURCES: cc. 87, 737 § 1; LG 11, 16, 40; AG 14; PO 5; OBP Prae gen., 1-
6, 18, 21, 23 

CROSS REFERENCES: cc. 11, 96, 204, 205, 748 § 1, 842 § 1, 845 § 1, 846, 
853, 864 

COMMENTARY ------

Maria Blanco 

1. Careful reading of this canon presents, in a particularly forceful 
way, the fundamental fact that the juridical phenomenon is one of the ele
ments constituting the Mysterium Ecclesiae. 

2. From the canonical point of view, the gist of the question lies in 
the fact that in the lex gratiae there is a juridical dimension, a dimension 
of Law. For, "when grace is given, by ordinary channels, through the sensi
ble signs that are the instrumental causes of grace, grace does not materi
alize, but its channels do indeed materialize. In this way, grace is sharable, 
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a good that is distributed by human hands. We already have the principle 
of division or sharing in the central good of the Church. And, therefore, we 
have the necessary assumption for the law and, consequently, for justice."1 

Since these sharable goods are the sacraments, the minister is only the de
positary and the sacraments must have been ascribed to man (as in the 
case of baptism) or to the faithful (in the case of the rest of the sacra
ments). Given these two conditions, the sacrament is properly res iusta 
and, therefore, due. "There is justice in administering it and injustice in re
fusing its administration. All this, of course, based on the rite dispositus 
subject; for the person not properly disposed, the sacrament is not a 
right."2 

3. As opposed to what happens with the rest of the sacraments, in 
which only the faithful have a right, baptism is a sacrament that is offered 
to all people as long as they have not yet entered and become a part of the 
people of God (cf. c. 864). It is true that there is no precept in the Code 
where it is expressly stated that all people have a right to receive baptism, 
although there is no doubt of the relation with the provisions set forth in 
c. 748 § 1. We must keep in mind, moreover, that any person is destined to 
be saved, to be baptized and to belong to the Church, hence the admission 
even of baptism by desire. Between humans and Christ, as well as with 
the Church which is His Mystical Body, there is a salvific, objective 
relationship. This is such that all persons, because they have already been 
redeemed by Christ, have the right, before the pastors, not before God, to 
have this redemption applied to them. 3 It is clear, in fact, that the faith and 
the grace of baptism in relation to God are always merciful; however, in 
relation to the pastors of the Church, they have a right as far as their ad
ministration is concemed.4 Consequently, if we may speak of the true and 
proper right to baptism, we may also speak of the juridical duty that 
obliges its performance. 

4. When Vatican Council II speaks of Christ's redeeming will, it main
tains that "He himself explicitly asserted the necessity of faith and Bap
tism ( cf. Lk 16, 16; Jn. 3, 5 ), and thereby affirmed at the same time the 
necessity of the Church which men enter through Baptism as through a 
door" (LG 14). This necessity of baptism for salvation is an interpretative 
criterion of fundamental value in the juridical treatment of this sacra
ment. 5 Moreover, the CCC is clear when it states: "Holy Baptism is the 
basis of the whole Christian life, the gateway to life in the Spirit ('vitae 
spiritualis ianua') ,  and the door which gives access to the other sacra-

1. J. HERVADA, "Raices sacramentales del Derecho Canonico," in Vetera et Nova. 
Cuestiones de Derecho Canonico y afines, II (Pamplona 1991), p. 867. 

2. Cf. ibid. , p. 873. 
3. Cf. J.L. DiAz, "El derecho de todo hombre al Sacramento del Bautismo," in 

Sacramentalidad de la Iglesia y Sacramentos (Pamplona 1983), p. 542. 
4. Cf. ibid., p. 545. 
5. Cf. E. TEJERO, commentary on c. 849, in Pamplona Com. 
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ments. Through Baptism we are freed from sin and reborn as children of 
God; we become members of Christ, are incorporated into the Church and 
made sharers in her mission (cf. Council of Florence: Dz. Sch. , 1314; 
cc. 204 § 1, 849 CIC; c. 675 § 1 CCEO): 'Baptismus est sacramentum regen
erationis per aquam in verbo' (Baptism is the sacrament of the new birth 
by water and the word, Cath. R. 2, 2, 5)" (CCC, 1213). 

5. In short, reception of baptism brings: 1) freedom from sin; 2) in
corporation into the Church of Christ; and 3) conformance to Christ inas
much as it makes us children of God. Leaving aside the first effect, it is to 
be noted that incorporation into the people of God carries with it a sharing 
in the mission of the Church ( c. 204), since there is only one People whose 
members have the same dignity because of their regeneration in Christ ( cf. 
LG 32) by virtue of which all are equal. This quality of member of the peo
ple of God is designated with the wordfidelis or christifidelis (c. 204; cf. 
also c. 96) which is the nomen gratiae of all the baptized, whatever their 
situation within the Church. 6 "The cohesive link of the people of God, con
ceived as a social group, is baptism, which constituted into a people, that 
is, in a group of people united among themselves by a juridical and social 
link, and by some supernatural ties of fraternity, those who were previ
ously related by no natural ties other than their common belonging to the 
ancestral line of Adam. "7 That means that baptism is one of the elements 
that juridically structure the Church. 

At the c ore of this juridically organized soc iety, the c ondition of 
faithful ( cf. c. 204) is basically a condition of freedom, indeed, of ontologi
cal dignity and liberty. 8 It is the freedom of the children of God that 
emerged from dignity and brings with it autonomy within its very sphere.9 

In this sense, there is no doubt that, in the same way that we speak of 
human dignity, we can speak of Christian dignity. If from this human dig
nity flow rights and duties of an individual, then from Christian dignity 
flow rights and duties of the faithful. This means that just as in natural law 
dignity and freedom take the form of the fundamental rights and duties of 
man, in the law of grace, dignity and freedom give rise to the fundamental 
rights and duties of the faithful (cf. commentary on c. 204).10 That "digni
tas is personality. It means that the members of the people of God are not 
only individualities who, together, make up this People, but also persons: 
personae in Ecclesia Christi. "1 1 

6. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia (Pamplona 1991), p. 53. 
7. Ibid., p. 54. 
8. Cf. J. HERVADA, "La ley del Pueblo de Dios como ley para la libertad," in Vetera et  nova, 

cit. p. 1081 .  
9. Cf. A. DEL PORTILLO, Fieles . . . , cit., p. 66; C. 227. 

10. Cf. J. HERVADA, "La Ley del Pueblo de Dios . . .  ," cit., p. 1081. 
11 .  A. DEL PORTILLO, Fieles . . .  cit., p. 66. Cf. c. 96. Regarding Baptism in separated ecclesial 

communities, cf. DE/1993, nos. 92-101. 
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6. This canon states 'indelebili charactere Christo configurati Eccle
siae incorporantur." From this it is deduced that it is precisely the baptis
mal charac ter which carries with it the iura fundamentalia previously 
mentioned because of the inherent dignity of baptism. However, Hervada 
further explains by saying that "to be a subject by right is the juridical 
translation, the lawful dimension of the ontological dignitas" 12; but it is 
only one dimension, and not even the most important one. "The baptismal 
character is an ontological dimension that elevates a person to the super
natural plane and makes us sharers in Christ. It gives us, then, a share in 
the divine being, more eminent than that of the natural being. It is the dig
nitas Jiliorum Dei, that, while it reaches fullness and perfection by the 
sanctifying grace, is already possessed in the baptismal character. This is 
deduced from the fact that such a dignitas is linked by Vatican II to the 
conditio of the people of God, which refers not only to an ontological con
dition, but also to a juridical condition which flows, not from the sanctify
ing grace, but from the baptismal character, as a result of the already 
mentioned sacramental doctrine." 13 Therefore, it is precisely this baptis
mal character which guarantees the certainty and the stability of visibly 
belonging to the Church; even when, evidently, such character does not in 
itself subsist but is a supernatural "modalization" of the human being. This 
does not mean that there are two personalities ( one for natural law and 
another one for canon law), but rather that there is only one personality, 
part natural and part supernatural. 14 

The Latin liturgy expresses this indelible effect through the chrisma
tion of the baptized in the presence of the people of God and forbids its 
repetition when it has been celebrated validly, even if it has been done by 
separated brothers or sisters (cf. OBP, Praenotanda, 4). 

Because it is a sacrament, baptism is a true sign of the regeneration 
of humanity and a sign through which we know he is a member of the 
Church. Regarding the first aspect, Hamman writes: "in Christ's life and 
mission, of what is the sacrament of baptism a sign? Of all the mission, of 
all the teaching, of all the works of Christ, from his baptism ( even from his 
birth) through his resurrection. Of the messianic works, the death and the 
resurrection are the consummation, the final expression, in which all the 
mission, all the actions of Christ are discovered." 15 This is true to such a 
point that the other sacraments only deepen progressively the incorpora
tion to Christ made once and for all by baptism. 

7. But, in addition, we were saying that this sacrament ascribes the 
condition of faithful with all the rights and duties proper to it ( cc. 96, 204). 

12. J. HERVADA, "Los derechos fundamentales del fiel a examen," in Vetera et Nova, cit., 
p. 1563. 

13. Ibid., p. 1566. 
14. Cf. ibid., p. 1560. 
15. A. HAMMAN, El Bautismo y la Confirmaci6n (Barcelona 1977), p. 183. 
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Starting from the conception of the Church as the people of God, it is clear 
that the incorporation into this People, the rights of "citizenship,"  in a 
word, the condition of a member must be understood as grounded in the 
reception of baptism; which also explains that "merely ecclesiastical laws 
bind those who were baptized in the Catholic Church or received into it" 
(c. 11). 

8. Finally, it must be observed that the final section of this canon al
ludes to the necessary elements for the valid administration of the sacra
ment: tantummodo per lavacrum aquae verae cum debita verborum 
forma. The form, according to the provisions of cc. 846 § 1 and 853, is the 
invocation of the three Divine Persons, in accordance with the ritual in 
force. 
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CAPUT I 
De baptismi celebratione 

CHAPTER I 

The Celebration of Baptism 

Baptismus minstratur secundum ordinem in probatis li
turgicis libris praescriptum, excepto casu necessitatis 
urgentis, in quo ea tantum observari debent, quae ad va
liditatem sacramenti requirantur. 

Baptism is administered according to the rite prescribed in the ap
proved liturgical books, except in a case of urgent necessity when only 
those elements which are required for the validity of the sacrament must 
be observed. 

SOURCES: c. 737 § 2; OBP Prae gen. 23, Prae 21, 22, ch. V; RCIA ch. III 

CROSS REFERENCES: cc. 843 § 2, 846, 853, 854, 856, 857, 858, 860, 861, 
862, 863 

COMMENTARY ------

Maria Blanco 

1. After a canon of such transcendence as c. 849, which alludes to the 
ontological and juridical effects of baptism, the legislator details in the 
first canon of chapter I ("The Celebration of Baptism") the way in which 
this sacrament must be celebrated. To do this, it refers us to the provisions 
set forth in the liturgical books, a matter under the jurisdiction of the bish
ops' conferences according to the provisions of the Second Vatican Coun
cil: "shall forthwith prepare, in accordance with the new edition of the 
Roman Ritual, local rituals adapted linguistically and otherwise to the 
needs of the different regions. These rituals, on authentication by the Ap
ostolic See, are to be followed in the regions in question" (SC 63 b ). In 
short, the bishops' conferences are responsible for: 

"1) Determining which are the adaptations ref erred to in number 39 
of the Constitution, regarding the sacred liturgy. 
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"2) Carefully and prudently c onsidering what should eventually be 
admitted from the traditions and the genius of each people, and, therefore, 
proposing to the Apostolic See other adaptations that may be deemed use
ful or necessary, to introduce them with its approval. 

"3) Retaining or adapting particular elements of the rituals, as long 
as they are compatible with the Constitution regarding the sacred liturgy 
and with current needs. 

"4) Preparing a translation of the texts, so that it is really adapted to 
the spirit of each language and culture, and adding the melodies for those 
portions that should be sung. 

"5) Adapting and completing the introductions that are in the Roman 
Ritual, so that the ministers may understand and update the meaning of 
the rites. 

"6) In the liturgical books that are to be published by the Bishops' 
Conferences, organize the material in the way that seems to be most use
ful for pastoral use" (OBP, Praenotanda, no. 30). 

2. In the case of Spanish publications (Castillian and Catalan), there 
is a modification. The Latin edition reads: "Ordo baptismi parvulorum in 
periculo vel in articulo mortis, absente sacerdote et diacono adhibendus." 
T he others say: " Bautismo de un nifio en peligro de muerte" and 
"Baptisme d'infants en perill de mort." This could be interpreted in the 
sense that the ordained minister must proceed in this fashion when there 
is danger of death. In reality, ordained ministers will rarely resort to the 
abbreviated rite, because, faced with a danger of death that is not immedi
ate, they will proceed with the complete rite and in articulo mortis only 
with the essential formula to which  the sac rament of confirmation is 
added (cf. c. 883 § 3).1 

However, if we adhere strictly to the provisions established by the 
legislator in this canon, it is clear that it explicitly limits the celebration re
duced to its essential elements, which is only to be used in case of urgent 
necessity, without distinction as to whether the minister is a cleric or is 
not ordained. And this is so because the sacrament is not only the cause 
but also the sign of salvation. To maintain a distinction in the rites accord
ing to the minister who administers the sacrament would express that if a 
layperson administers them, "the only thing attained in this case is an ex 
opere operato reduced to freedom from sin, forgetting that, on the con
trary, baptism always brings about all its effects. "2 

3. Regarding the essential elements, suffice it to say that the legisla
tor implicitly refers to the provisions of c. 849 in fine: "tantummodo per 
lavacrum aquae verae cum debita verborum forma." 

1. Cf. p. FARNES, "Del Bautismo, "  in Phase, 141 (1984), p. 219. 
2. Ibid. 
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Baptismi celebratio debite praeparetur oportet; itaque: 

1 ° adultus, qui baptismum recipere intendit, ad ca
techumenatum admittatur et, quatenus fieri potest, 
per varios gradus ad initiationem sacramentalem 
perducatur, secundum ordinem initiationis ab Epis
coporum conferentia aptatum et peculiares normas 
ab eadem editas; 

2° infantis baptizandi parentes, itemque qui munus pa
trini sunt suscepturi, de significatione huius sacra
menti deque obligationibus cum eo cohaerentibus 
rite edoceantur; parochus per se vel per alios curet 
ut ita pastoralibus monitionibus, immo et communi 
precatione, debite parentes instruantur, plures 
adunando familias atque, ubi fieri possit, eas visi
tando. 

The celebration of baptism should be properly prepared. Accordingly: 

1 ° an adult who intends to receive baptism is to be admitted to the cate
chumenate and, as far as possible, brought through the various stages 
to sacramental initiation, in accordance with the rite of initiation as 
adapted by the Bishops' Conference and with the particular norms is
sued by it; 

2° the parents of a child who is to be baptised, and those who are to un
dertake the office of sponsors, are to be suitably instructed on the 
meaning of this sacrament and the obligations attaching to it. The 
parish priest is to see to it that either he or others duly prepare the 
parents, by means of pastoral advice and indeed by communal prayer, 
bringing a number of families together, and, where possible, visiting 
them. 

SOURCES: SC 64, 67; LG 14; CD 14; AG 14; SCRit Deer. Ordo Baptismi 
A dultorum per Gradus Catechumenatus Dispositus, 
16 apr. 1962 (AAS 54 [1962] 310); OBP Prae gen., 12-14; 
Prae, 5, 1; GCD 96a, c; RCIA Prae, ch. I, II; SCDF Instr. Pas
toralis actio, 20 oct. 1980, 27-33 (AAS 72 [1980] 1150-1155) 

CROSS REFERENCES: cc. 206 § 1, 226, 788, 850, 852, 865 § 1, 867, 868,2° 
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COMMENTARY ------

Maria Blanco 

I. The legislator has made a distinction between the preparation for 
baptism of children and of adults. For the latter, the preparation is per
formed through the catechumenate in its different stages such as de
scribed in the Ordo initiationis christianae adultorum. Canon 206 § 1 
understands by catechumens those who, moved by the Holy Spirit, request 
to be incorporated into the Church and who "desire with an explicit inten
tion to be incorporated into the Church, are by that very intention joined 
to her. With love and solicitude mother Church already embraces them as 
her own" (cf. LG 14). 

1. All the regulations of this subject matter have been notably influ
enced by the liturgical norms dictated after the Second Vatican Council, in 
particular by the RCIA of 1972, even though after the promulgation of the 
CIC, timely reforms were made to bring the liturgical books into agree
ment with the normative code. 1 

2. From those provisions it is deduced, leaving aside everything re
lated to the juridical statute of the catechumen, that in the case of adults 
or children older than 7 years old ( cf. cc. 97 § 2 and 852), the adoption of 
the catechumenate is obligatory; while, on the other hand, it is not so for 
the number of stages and other aspects of the celebration. The degrees or 
stages that the adult must go through are as follows: 1 ° reception as cate
chumen; 2° admission to a more intensive preparation for the sacraments; 
and 3° reception of the sacraments (RCIA 6 ). The bishops' conference, on 
its part, may make the following accommodations: 

"1 ° Before the catechumenate, where it is appropriate, a way may be 
established to receive 'sympathizers' ( cf. no. 12). 

"2° Wherever pagan worship is common, a first exorcism and a first 
renunciation may be introduced in the rite of entry into the catechu
menate (nos. 79 and 80). 

"3° It may be established that the gesture of signing the forehead 
may be made without touching it, wherever this touching may seem inad
visable (no. 80). 

"4 ° Where, according to the practice of non-Christian religions, it 
may be the custom to give the initiates a new name immediately, it may be 
established that a new name be imposed on the candidates in the rite of 
entry into the catechumenate (no. 88). 

1. Cf. SCDF, "Variationes in libros liturgicos ad normas Codicis Iuris Canonici nuper 
promulgati introducendae," September 12, 1983, in Notitiae, 19 (1983), pp. 540-555. 
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"5° Some auxiliary rites may be admitted in the same rite, number 89, 
to signify reception into the community, according to the local customs. 

"6 ° During the catechumenate, in addition to the accustomed rites 
(nos. 106-124), a "rite of transition" may be established, such as, for exam
ple, advancing the 'deliveries' (nos. 125-126), or the ephphetha rite, or the 
recitation of the Symbol or the unction of the catechumens with oil 
(nos. 127-129). 

"7° Omission of the anointing of the catechumens may be decreed 
(no. 218) or its transfer to the rites of immediate preparation (nos. 206-
207 ) or its performance within the duration of the catechumenate as a 
"rite of transition" (nos. 217 and 80). 

"8° The formulae of the renunciation may also be abbreviated or en
riched (nos. 217 and 80)" (RCIA 65). 

3. Together with the normative of the bishops' conferences regarding 
the catechumenate (cf. also c. 788), the norms dictated by the bishop by 
virtue of his legislative power must also be taken into account. Moreover, 
the RCIA expressly attributes to him competence to: 

"l)  Establish the institution of the catechumenate and decide on the 
appropriate norms for each need (cf. no. 44). 

"2) Determine, according to the circumstances, if, and when, the rite 
of initiation may be celebrated outside the proper times ( cf. no. 58). 

"3) Grant exemption, for grave impediments, from one investigation 
and, in extraordinary circumstances, even from two ( cf. no. 240). 

"4) Allow the partial or complete use of the abbreviated Ritual 
( cf. no. 240). 

"5) Delegate to catechists who are truly deserving and are well pre
pared the mission of performing the exorcisms and the blessings 
(cf. nos. 44 and 47). 

"6) Preside at the rite of 'election' and validate the admission of the 
elected, by himself or by means of a delegate ( cf. nos. 44). 

"7)  Establish the age of the godparents, according to the law" 
(RCIA 66). 

To sum up, the ordinary may establish the catechumenate and give 
the appropriate norms as needed. This is something which, moreover, had 
already been ordered by SC 64 : "The catechumenate for adults, comprising 
several distinct steps, is to be restored and brought into use at the discre
tion of the local ordinary. By this means the time of the catechumenate, 
which is intended as a period of suitable instruction, may be sanctified by 
sacred rites to be celebrated at successive intervals of time." The use of 
this power-related mainly to the organizational community aspects of the 
catechumenate and to those referred to by the DPMB, 72, becomes more or 
less obligatory according to the provisions of the post-code decrees of 

436 



BLANCO Tit. I. Ch. I. The Celebration of Baptism c. 851 

each bishops' conference. 2 However, the most immediate performance and 
regulation of this subject matter is the natural office of each diocesan 
bishop. 

4. Cavagnoli3 has wondered what is the difference between the pro
visions of c. 851, 1 ° and those of c. 865 § 1. The impression is that the 
legislator regulates the same juridical situation from two different per
spectives: objectively (c. 851,1°: about the reception of baptism) and sub
jectively (c. 865 § 1: about the subject to be baptized). 

5. Finally, in relation to the first section of c. 851, it is appropriate to 
point out that there are some juridical effects that are only produced in 
the case where an adult is baptized. 4 Especially, and in relation to mar
riage, these would be: the application of the Pauline privilege ( c .  1143) 
and the assumption of a valid marriage before the celebration of baptism 
of at least one of the spouses which becomes sacramental eo ipso, when 
both are baptized. 

II. As for the preparation of children for baptism, it is intimately re
lated to the obligation of parents and godparents to give a Christian educa
tion to their children. The council declaration Gravissimum Educationis 
had established: "All Christians, that is, all those who having been reborn 
in water and the Holy Spirit are called and in fact are children of God, 
have a right to a Christian education. Such an education not only develops 
the maturity of the human person ... but is especially directed toward en
suring that those who have been baptized, as they are gradually intro
duced to a knowledge of the mystery of salvation become daily more 
appreciative of the gift of faith they have received" ( GE 2). In fact, it is the 
duty of the parents to give the children a Christian education; and this de
mands in many cases a positive action on the part of the pastors so that 
the children may "exercise" the correlative right. The Instruction Pastora
lis Actio, no. 29, also expresses itself in this sense.5 

However, also according to c. 867 § 1, given the nature of this right, it 
would be inadmissible to deny or delay indefinitely the baptism of a child 
in order to achieve a better preparation of the parents or of the godparents. 
In other words, it would be inadmissible to delay, cut or deny the exercise 
of this fundamental right. As long as there is, of course, grounds for hoping 
that the child will be educ ated in the Catholic religion ( c f. c. 868 ,2°). 
As John Paul II has stated, every human being has value because he is a 

2. C. ERRAZURIZ, "II Battesimo degli adulti nell'attuale diritto canonico," in Monitor 
Ecclesiasticus, 115 (1990), p. 89. 

3. G. CAVAGNOLI ,  "L'iniziazione cristiana nella prospettiva del nuovo Codice," in Rivista 
liturgica, 71 (1984), p. 257 

4. C. ERRAZURIZ, "II Battesimo degli adulti come diritto e come causa di effetti giuridico
canonici," in Ius Ecclesiae, 1 (1990), p. 12. 

5. SCDF, Instruction regarding infant Baptism, Pastoralis Actio, October 20, 1980, in 
AAS 72 (1980), pp. 1 137-1156. 
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person called by God to the Kingdom of his Son. This is what the baptized 
parents who currently delay the baptism of their children must be made to 
understand. This insistence, the Pope continues, does not intend to mini
mize at all the pastoral effort that must be made to guarantee the Christian 
education "iam a prima aetate."6 Nevertheless, the denial of baptism is not 
a means of pressuring and "much less of discriminating, but rather the 
teaching delay is intended, according to the case, to help the family 
progress in the faith or to help it become more aware of its responsibili
ties."7 

Regarding the education of those who will assume the role of god
parents, section 2 establishes some cautions that are closely related to the 
provisions set forth in the OBP, Praenotanda, 3: "To complete the truth of 
this sacrament, it is necessary that the children be educated later in that 
same faith in which they were baptized, of which the very sacrament they 
received before is the foundation. The Christian education, to which the 
children have a right, has no other aim than taking them little by little to 
grasp the designs of God in Christ, so that they may eventually ratify the 
faith in which they were baptized." This norm included in the OBP takes 
on particular importance when the minor reaches the age of reason. 

6. Cf. JOHN PAUL II "Discurso a los obispos franceses," in Insegamenti di Giovanni Paolo 
II (1987), X, 1, pp. 832-833. 

7. SCDF, Instr. Pastoralis Actio, 31. 
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§ 1. Quae in canonibus de baptismo adulti habentur 
praescripta, applicantur omnibus qui , infantia 
egressi, rationis usum assecuti sunt. 

§ 2. Infanti assimilatur, etiam ad baptismum quod atti
net, qui non est sui compos. 

§ 1. The provisions of the canons on adult baptism apply to all those who, 
having ceased to be infants, have reached the use of reason. 

§ 2. One who is incapable of personal responsibility is regarded as an in
fant even in regard to baptism. 

SOURCES: § 1: RCIA ch. V; RConf 11 
§ 2: C. 745 § 2, 1 ° 

CROSS REFERENCES: cc. 97, 98, 99, 111, 205, 851,1°, 863, 866 

C OMMENTARY ------

Maria Blanco 

This canon establishes an important distinction for practical pur
poses: the distinction is made between "infants" and "all those who, hav
ing ceased to be infants, have reached the use of reason." The Ordo 
Baptismi Parvulorum applies to the first group, while to the second is ap
plied the RCIA, which, according to the provisions of c. 851,1° demands a 
different preparation by means of the catechumenate. 

In § 2 is included a specialty of the general principle contained in 
c. 99, which establishes a presumption of incapacity iuris et de iure, by 
virtue of which those who habitually lack the use of reason must be sub
ject to guardianship. 

There are no provisions regarding the rite. The Schema of 1980, in 
c. 806 , established the following: "§ 1. Adultus baptizetur ritu libere ab 
ipso electo. § 2. Infans baptizetur ritu parentum, et, si parentes ad diver
sum ritum pertinent catholicum, ritu eorum alterutrius concordi ratione 
ab ipsis electo; ob peculiares tamen rationes parentes, concordi item vol
untate alium ritum catholicum eligere possunt. § 3. Si unus tantum paren
tum sit catholicus, pars catholica omnia pro viribus faciat ut proles 
baptizetur ritu catholico, a parentibus, si fieri possit, concordi ratione 
electo." This canon was not included as such in the 1982 Schema while it 
does appear, with some variations, in c. 111 ( cf. commentary) in book I, 
tit. VI. 
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Aqua in baptismo conferendo adhibenda, extra casum ne
cessi tatis, benedicta sit oportet, secundum librorum li
turgicorum praescripta. 

Apart from a case of necessity, the water to be used in conferring baptism 
is to be blessed, in accordance with the provisions of the liturgical books. 

SOURCES: c. 757; SC 70; OBP Prae gen., 21; Prae, 18, 28; RCIA Prae, 28, 
29, ch. I, 208, 210 

CROSS REFERENCES: cc. 843 § 2 ,  846, 850, 854, 860, 861, 862 

COMMENTARY ------

Maria Blanco 

Interpreting this canon a sensu contrario, and in relation with the 
text of cc. 857, 860-862 , one obseives that the requirements demanded by 
the legislator for the valid administration of baptism are minimal. As a re
sult, the use of water that has not been blessed does not affect the validity 
of the sacrament but simply its legality. 

The most concise provisions established for the regulation of this 
issue are collected in the liturgical books to which we are ref erred by the 
Cle. Those books establish that the water must be natural and clean in 
order to express the truth of the sign and even for reasons of hygiene (Rite 
of Baptism for Children, 33). The Catechism explains it in the following 
terms: "Water. The symbolism of water signifies the Holy Spirit's action in 
Baptism, since after the invocation of the Holy Spirit it becomes the effica
cious sacramental sign of new birth: just as the gestation of our first birth 
took place in water, so the water of Baptism truly signifies that our birth 
into the divine life is given to us in the Holy Spirit." As "by one Spirit we 
were all baptized," so we are also "made to drink of one Spirit" (1 Cor 12: 
13 ). Thus the Spirit is also personally the living water welling up from 
Christ crucified (cf. Jn 19: 34; 1 Jn 5: 8 )  as its source and welling up in us 
to eternal life (cf. Jn 4: 10-14; 7: 38; Ex 17 : 1-6; Isa 55: 1 ;  Zech 14: 8; 1 
Cor 10: 4; Rev 21: 6; 22: 17)" (CCC, 694). 

Moreover, and in the case where the baptistry is built in such a way 
that it uses a living source of water, the current of water must be blessed 
(Praenotanda generalia, 21). 
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Baptismus conferatur sive per immersionem sive per in
fusionem, servatis Episcoporum conferentiae praescrip
tis. 

Baptism is to be conferred either by immersion or by pouring, in accor
dance with the provisions of the Bishops' Conference. 

SOURCES: c. 758; OBP Prae gen., 22, 30, Prae, 18; RCIA 32, 220 

CROSS REFERENCES: cc. 455 § 1, 853 

COMMENTARY ------

Maria Blanco 

"This sacrament is called Baptism, after the central rite by which it 
is carried out. To baptise (Greek baptizein) means to 'plunge' or ' im
merse;' the 'plunge' into the water symbolises the catechumen's burial into 
Christ's death from which he rises up by resurrection with him ( cf. Rm 6: 
3-4; Col 2: 12) as a 'new creature' (2 Cor 5: 17; Gal 6: 15)" (CCC, 1214). 
This is the way in which the Catechism of the Catholic Church expresses 
it, trying to highlight that this sacrament means the descent of the Chris
tian to the grave, dying to sin with Christ ( cf. also CCC, 628). 

It is the competence of the bishops' conference to determine the spe
cific mode to be used. And, in the Praenotanda generalia ( cf. no. 22) it is 
stated that, while it is possible to use both rites according to the Law, im
mersion is more suitable to signify the death and resurrection of Christ, 
just as Saint Thomas had written in his day: "Dicendum est quod immer
sione expressius repraesentatur figura sepulturae Christi, et ideo hie 
modus est laudabilior."1 

However, it should not be forgotten that immersion has always had a 
passive meaning: the catechumen was submerged, he did not submerge 
himself, something which was, moreover, the practice of some ritual 
baths.2 In any case, taking into account the circumstances and traditions 
that concur, the RCIA, 32 provides that the rite to be chosen is the one in 

1. S. Th. , III, q. 66, a. 7 ad 2 .  
2. A. HAMMAN, El Bautismo y la Confirmaci6n (Barcelona 1977), p. 204. 
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which it is better understood that the bath is not only a purification rite, 
but the sacrament of union with Christ. 

In the case of Spain, the bishops' conference has established: "follow 
the custom widespread in Spain of baptism by infusion, just as it is stated 
in the Ritual approved for that purpose by this Bishops' Conference."3 

3. Deer. February 22, 1988, in BOCEE 18 (1988), p. 47 (cf. Pamplona Com, p. 1194). Cf. 
also J.T. MARTIN DE AGAR, Legislazione delle Conferenze Episcopali complementare al 
C.I.c. (Milan 1990). 
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855 

Tit. I. Ch. I. The Celebration of Baptism c. 855 

Curent parentes,  patrini et parochus ne imponatur 
nomen a sensu christiano alienum. 

Parents, sponsors and parish priests are to take care that a name is not 
given which is foreign to christian sentiment. 

SOURCES: c. 761; RCIA 26, 88, 203-205 

CROSS REFERENCES: c. 877 

COMMENTARY ------

Maria Blanco 

The right to a name finds its raison d'etre in the need to identify and 
individualize each one of the persons who live in society. The civil doc
trine tends to frame it within the rights of the personality\ Rodriguez Cas
tro has written, in this sense, that the imposition of a name constitutes an 
inevitable demand of the development of the personality in the social 
sphere, and therefore, it is protected by the Law as a form of social human 
life.2 

This, however, is not correctly applicable to names within the scope 
of the canonical system. Neither the CIC nor the canonical legislation in 
general regulates names by means of its own system. In this matter, the 
Church respects civil custom; and "the canonical exhortations and pre
scriptions about the imposition of names to persons respond to religious 
motivations, especially to the fact that the recipients of baptism be distin
guished by the use of a name that reveals his condition as a Christian, par
ticularly in cases of conversion, and to adopt as a pattern and model the 
virtues of the saint, martyr or confessor of the faith whose name is 
taken."3 The CCC alludes to this subject in the following terms: "The sac
rament of Baptism is conferred 'in the name of the Father and of the Son 
and of the Holy Spirit' (Mt 28, 19). In Baptism, the Lord's name sanctifies 
humankind, and the Christian receives his name in the Church. This can 
be the name of a saint, that is, of a disciple who has lived a life of exem
plary fidelity to the Lord. The patron saint provides a model of charity; we 

1. Cf., among others: M. ALBALADEJO, Derecho Civil, I, vol. II (Barcelona 1991), pp. 53-62; 
L. DIEZ-PICAZO-A. GULL6N, Sistema de Derecho Civil, vol. I (Madrid 1988), pp. 23lff. 

2. Cf. J. RODRIGUEZ CASTRO, "El nombre civil propio de las personas fisicas y el Registro 
Civil," inActualidad Civil 1 (1988), p. 1001. 

3. M. L6PEZ-ALARC6N, "Influencia can6nica en la regulaci6n jurfdica del nombre propio," 
in Pretor 9 (1976), p. 6. 
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are assured of his intercession. The 'baptismal name' can also express a 
Christian mystery or Christian virtue" (CCC, 2156). 

The Rite of Christian Initiation of Adults allows the imposition of a 
name according to the civil custom of the region as long as it has a Chris
tian sense (RCIA 203). 

In short, the baptismal name does not have the same nature nor the 
same juridical function as the civil name; moreover, its imposition does 
not constitute a juridical obligation stricto sensu. From the literal sense of 
the canon follows that the prescriptions therein contained are rather a 
caution to be entrusted primarily to the parents and godparents, and only 
secondarily to the parish priest, in contrast with the statements set forth 
in c. 761 of the CIC/1917, where it was established that: "Pastors shall see 
to it that a Christian name be given the person baptized; but if they are not 
able to prevail in this matter, they shall add to the name chosen by the par
ents the name of some saint and they shall record both names in the bap
tismal register." 
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Tit. I. Ch. I. The Celebration of Baptism c. 856 

Licet baptismus quolibet die celebrari possit, commenda
tur tamen ut ordinarie die dominica ant, si fieri possit, in 
vigilia Paschatis, celebretur. 

Though baptism may be celebrated on any day, it is recommended that 
normally it be celebrated on a Sunday or, if possible, on the vigil of Easter. 

SOURCES: c. 772; OBP Prae gen., 6, Prae 9, 29; DPMB 86a; RCIA 49, 55, 
59, 244, 343 

CROSS REFERENCES: cc. 867, 1010, 1246 

COMMENTARY ------

Maria Blanco 

The legislator recommends that baptism be performed on a Sunday, 
or, if possible, on the vigil of Easter since it is not a private act but rather 
the sacrament of entrance to the Church. "To express clearly the paschal 
nature of baptism, it is recommended that it be celebrated on the paschal 
vigil, or on a Sunday, which is the day in which the Church commemorates 
the resurrection of the Lord. On Sundays, baptism may also be celebrated 
during the Mass, so that all the community may participate in the rite and 
the relationship between baptism and the Holy Eucharist may be more 
clear; however, this should not be done too frequently" (OBP, 9). The Eas
ter Vigil is alluded to also by tradition, since, for centuries, it has been pre
eminently considered as the time for baptism. 

Furthermore, with respect to this subject matter, the specific pre
scription of c. 867 § 1 must be taken into account, which states "Parents 
are obliged to see that their infants are baptised within the first few weeks. 
As soon as possible after the birth, indeed even before it, they are to ap
proach the parish priest to ask for the sacrament for their child, and to be 
themselves duly prepared for it." And § 2 of this same canon adds that "if 
the infant is in danger of death, it is to be baptised without any delay." 

In summary, the exhortation contained in the canon under discus
sion makes clear that baptism brings about insertion into the mystery of 
the risen Christ. 1 

1. Cf. E. TEJERO, commentary on c. 856, in Pamplona Com. 
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857 § 1. Extra casum necessitatis, proprius baptismi locus 
est ecclesia aut oratorium. 

§ 2. Pro regula habeatur ut adultus baptizetur in propria 
ecclesia paroeciali, infans vero in ecclesia paroeciali 
parentum propria, nisi iusta causa aliud suadeat. 

§ 1. Apart from a case of necessity, the proper place for baptism is a 
church or an oratory. 

§ 2. As a rule and unless a just reason suggests otherwise, an adult is to be 
baptised in his or her proper parish church, and an infant in the 
proper parish church of the parents. 

SOURCES: 

858 

§ 1: c. 773; OBP Prae gen., 24-26, Prae, 10-13 
§ 2: SCDW Resp., 19 aug. 1970; OBP Prae 1 

§ 1. Quaevis ecclesia paroecialis baptismalem fontem 
habeat, salvo iure cumulativo aliis ecclesiis iam 
quaesito. 

§ 2. Loci Ordinarius, audito loci parocho, potest ad fide
lium commoditatem permittere aut iubere, ut fons 
baptismalis habeatur etiam in alia ecclesia aut ora
torio intra paroeciae fines. 

§ 1. Each parish church is to have a baptismal font, without prejudice to 
the same right already acquired by other churches. 

§ 2. The local Ordinary, after consultation with the local parish priest, 
may for the convenience of the faithful permit or order that a baptis
mal font be placed also in another church or oratory within the par
ish. 

SOURCES: § 1: c. 774 § 1; CodCom Resp., 12 nov. 1922, IV (AAS 14 
[1922] 662); OBP Prae 10 
§ 2: c. 774 § 2; OBP Prae 11 

CROSS REFERENCES: cc. 105, 212 § 2, 213, 516, 518, 530, 851,2°, 859-
862 
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COMMENTARY ------

Maria Blanco 

Canon 857 initiates an exhaustive regulation of the proper place for 
the administration of baptism. "Performed initially out in the open, prefer
ably in a natural stream of water, in a river, baptism was moved later to an 
ad hoc building: the baptistry."1 

Reference made to the parish church is justified because: 1) of the 
particular character recognized to the parish in the Code as center of initi
ation of the spiritual and sacramental life of the faithful; 2) it is normally 
in a parish where the faithful continue their sacramental itinerary; 3) in 
the parish it is possible to develop an effective baptismal pastoral pro
gram. In this program, the parents may receive the appropriate means for 
an adequate preparation of their children's baptism (cf. c. 851 ,2°).2 Thus 
we can understand the provisions set forth in c. 530,1 °, by virtue of which 
the administration of baptism is found within the functions especially en
trusted to the parish priest. 

The Ordo Baptismi Parvulorum no. 10 establishes: "Ordinarily Bap
tism shall be celebrated in the parish church, which must have a baptismal 
font; in this way, it will be clearly seen that Baptism is a sacrament of the 
faith of the Church and of incorporation to the people of God." Moreover, 
"the baptistery, that is to say: the place where the water springs from the 
baptismal font, or simply, is permanently placed in the font, must be re
served for the sacrament of Baptism, and must be truly dignified, so that it 
is clearly seen as the place where Christians are reborn from the water 
and the Holy Spirit. Whether it is located in a chapel inside or outside of 
the church, or in any part of the church, in plain view of the faithful, it 
must be disposed in such a way as to allow a numerous group to partici
pate comfortably" (Praenotanda generalia, 25). The Instruction Inter 
Oecumenici, to apply correctly the Constitution Sacrosanctum Concil
ium, also sets forth guiding norms so that the dignity of the sacrament 
may be clear (IOe 99). 

The connection between the parish church and the baptistry re
sponds, in addition to liturgical reasons, to reasons of good administra
tion3 in order to demarcate the responsibilities of the parish in relation to 
baptism. "In fact, the determination of the church where baptism must be 
administered facilitates, besides the preparation of adults, parents, and 
godparents, the legitimate exercise of the right to request the sacrament, 

1. A. HAMMAN, El Bautismo y la Confirmaci6n (Barcelona 1977), p. 203. 
2. Cf. A. MONTAN, "I sacramenti dell'inizazione christiana," in I sacramenti della Chiesa 

(Bologna 1989), pp. 36-37. 
3. Cf. E. TEJERO, commentary on cc. 857-860, in Pamplona Com. 
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as well as the verification that in each case all the circumstances of com
petence and legitimization are present for the administration of Baptism. "4 

Obviously, the legislator has wished to facilitate the exercise of this 
right as much as possible, to the point that the comfort of the faithful is 
enough reason for the local ordinary to allow, and even c ommand, that 
there be a baptismal font in another church or oratory within the parish 
boundaries. The provisions of c. 858 § 1 in fine are also to be interpreted 
in this way. In other words, given that it is obligatory for every parish 
church, and also for quasiparishes (cf. c. 516), to have a baptismal font, on 
the assumption that before the Code came into effect there may have been 
another church with exclusive right, that right becomes cumulative with 
the right of the parish church. 

4. Ibid. 
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Tit. I. Ch. I. The Celebration of Baptism cc. 859-860 

Si ad ecclesiam paroecialem ant ad aliam ecclesiam vel 
oratorium, de quo in can. 858, § 2, baptizandus, propter 
locorum distantiam aliave adiuncta, sine gravi incom
modo accedere vel transferri nequeat, baptismus conferri 
potest et debet in alia propinquiore ecclesia vel oratorio, 
ant etiam alio in loco decenti. 

If, because of distance or other circumstances, the person to be baptised 
cannot without grave inconvenience go or be brought to the parish church 
or the oratory mentioned in can. 858 § 2, baptism may and must be con
ferred in some other church or oratory which is nearer, or even in some 
other fitting place. 

SOURCES: 

860 

C. 775 

§ 1. Praeter casum necessitatis, baptism us ne conf eratur 
in domibus privatis, nisi loci Ordinarius gravi de 
causa id permiserit. 

§ 2. In valetudinariis, nisi aliter Episcopus dioecesanus 
statuerit, baptismus ne celebretur, nisi in casu ne
cessitatis vel alia ratione pastorali cogente. 

§ 1. Apart from a case of necessity, baptism is not to be conferred in pri
vate houses, unless the local Ordinary should for a grave reason per
mit it. 

§ 2. Unless the diocesan Bishop has decreed otherwise, baptism is not to 
be conferred in hospital, except in a case of necessity or for some 
other pressing pastoral reason. 

SOURCES: § 1: c. 776; SCDS Resp., 22 iul. 1925 (AAS 17 [1925] 452); 
OBP Prae 12 
' §  2: OBP Prae 13 

CROSS REFERENCES: cc. 530,1°, 852 § 2, 857, 858, 859, 860, 862 

COMMENTARY ------

Maria Blanco 

1. The casuistry referred to in the CIC is varied, but in this way 
the legislator shows the gradation that must be followed for the licit 
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celebration of the sacrament. Therefore, one should refer to the following 
places, in order of priorities: the parish church, an oratory, a dignified 
place. 1 

2. Canons 859 and 860 allude to the celebration of baptism under 
special circumstances, and set forth very flexible guidelines that must be 
combined for their interpretation with pastoral and juridical criteria. 
Sometimes these criteria are somewhat imprecise, and perhaps intention
ally imprecise, thus addressing the varied c ircumstances in which these 
norms will have to be applied. 

More precisely, the special cases may be summed up as follows: 

a) Grave inconvenience (c. 859): originated by circumstances that 
make it difficult for the baptized to travel to the parish church or to the as
similated church in iure for the baptism. Distance (remoteness) is cited 
as an example. This situation empowers the minister to administer the 
sacrament in a closer church or oratory, other than the parish church or 
other than those set forth in c. 858 § 2, and even in another decent place. 
The expression aliave adiuncta allows the minister ad mentem legisla
toris to judge, in each case, the appropriateness of administering the bap
tism in a place other than the parish church. 

b) Baptism in private residences (c. 860 § 1): except in cases of ne
cessity ( a vague concept itself) the canon expressly prohibits the adminis
tration of baptism in private homes (cf. c. 862). Moreover, it is necessary 
under this assumption to obtain a permit from the ordinary, who must not 
grant it without grave cause. The Ritual for the Baptism of Children, 
51 forbade the celebration of these baptisms unless there was danger of 
death; however, the SCSDW ordered the introduction of suitable changes, 
so that in the current no. 12 of the Ordo it establishes: "Praeter casum ne
cessitatis Baptismus ne celebretur in domibus privatis, nisi Ordinarius loci 
gravi de causa id permiserit."2 In any case, determination of the gravity of 
the cause is the competence of the ordinary. 

c) Baptism in hospitals (c. 860 § 2): according to c. 858 § 2 it is pos
sible for a clinic or a hospital center to have a baptismal font. For the ordi
nary to grant the appropriate permission, besides listening to the parish 
priest, he must take into consideration the conditions of the place and the 
form in which the rite may be celebrated with fitting dignity. If these con
ditions do not exist, permission must be refused. 3 If there is a baptistry, 
the general principle as far as the administration of baptisms in hospitals 
is clear: "baptism us ne celebretur." 

1. Cf. E. TEJERO, commentary on c. 856, in Pamplona Com. 
2. Cf. SCDF, "Variationes in libros liturgicos ad normas Codicis Iuris Canonici nuper 

promulgati introducendae," September 12, 1983, in Notitiae, 19 (1983), p. 547. 
3. Cf. SCSDW, Resp. August 19, 1970, in LE Ecclesiae post Codicem Juris Canonici 

editae (Rome 1972), p. 5876. 

450 



BLANCO Tit. I. Ch. I. The Celebration of Baptism cc. 859-860 

However, it is important to note that, excepting, of course, cases of 
necessity, the CIC accepts expressly and without reservations that the 
specific legislator may justify something else in relation to baptisms in 
hospitals. This demonstrates once more the great sensitivity with which 
the CIC covers the different c ircumstances of each spec ific region or 
place. 

The interpretation of the expression vel alia ratione pastorali co
gente poses greater difficulties, because of its ambiguity. To my under
standing, the determination regarding the existenc e  of this pastoral 
reason that justifies baptism in the hospital corresponds to the minister, 
who ad mentem legislatoris must take into consideration whether, in the 
specific case, the salus animarum demands the administration of bap
tism away from the parish church. 

The Ordo for this assumption demands two cautions: to advise the 
parish priest (although it does not say when) and to prepare the parents 
adequately and in advance (cf. OBP, 13). 
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CAPUT II 
De Baptismi ministro 

CHAPTER II 

The Minister of Baptism 

§ 1. Minister ordinarius baptismi est Episcopus, presby
ter et diaconus, firmo praescripto can. 530, n. 1.  

§ 2. Absente aut impedito ministro ordinario, licite bap
tismus confert catechista aliusve ad hoc munus ab 
Ordinario loci deputatus, immo, in casu necessitatis, 
quilibet homo debita intentione motus solliciti sint 
animarum pastores, praesertim parochus, ut christi
fideles de recto baptizandi modo edoceantur. 

§ 1. The ordinary minister of baptism is a Bishop, a priest or a deacon, 
without prejudice to the provision of can. 530 n. 1. 

§ 2. If the ordinary minister is absent or impeded, a catechist or some 
other person deputed to this office by the local Ordinary, may law
fully confer baptism; indeed, in a case of necessity, any person who 
has the requisite intention may do so. Pastors of souls, especially par
ish priests, are to be diligent in ensuring that Christ's faithful are 
taught the correct way to baptise. 

SOURCES: § 1: cc. 738, 741; LG 26, 29; PO 5; SDO 22, 1 ;  OBP Prae gen. 
11 
§ 2: c. 742; OBP Prae gen., 16, 17, ch. IV et V; RCIA ch. III 

CROSS REFERENCES: cc. 230 § §  2 et 3, 530,1 °, 843 , 845, 857, 883 

COMMENTARY ------

Maria Blanco 

1. The basic characteristic of the minister's intervention is the same 
in all the sacraments; he acts in persona Christi and the effect is always 
the gift of Christ, Himself, not that of the man who makes the sign. In 
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other words, the minister performs the sacramental action in the name of 
Christ, acts the rite, applies the matter of the sacrament and pronounc es, 
accordingly, the words of the form. He does all this in the name of Christ 
and by the power of the Holy Spirit; for that reason, his nature is purely in
strumental. 1 

The CIC does not distinguish between a private baptism and a sol
emn one, a distinction the CIC/1917 made to refer to a difference in rites 
and ceremonies. Thus, a baptism was considered solemn when it followed 
the rites and c eremonies set forth in the liturgical books ( cf. c. 737 CIC/ 
1917). In theological thinking, this distinction was justified mainly in re
gard to the minister; in solemn baptism, the ordinary minister was the 
priest, and in private baptism, which took place in case of nec essity, the 
minister was anyone with the same intention as the Church. 

2. According to the current canonical regulations, the ordinary minis
ter (bishop, presbyter or deacon) is responsible for administering baptism 
according to the ministry received (c. 861 § 1). However this duty belongs 
to the parish priest, since the function has been entrusted to him in a spe
cial way (cf. c. 530,1°, to which c. 861 § 1 refers). 

In fact, it is understood that the bishop is the ordinary minister of 
baptism because, marked with the fullness of the sacrament of orders, he 
is the administrator of the grace of the supreme priesthood, and disposes 
for that reason the administration of baptism through which participation 
in the regal priesthood of Christ is conferred ( cf. LG 26). It is the mission 
of the presbyters, in turn, to bring man into the people of God precisely by 
means of baptism (cf. PO 5). Finally, the deacons, according to the provi
sions set forth in this canon, are the ordinary ministers of baptism; there is 
no need for an express request by the ordinary, as was provided for in 
SDO, 22,2°. 

3. As for the norms applicable for the lawful administration of bap
tism under special c ircumstanc es, § 2 of c. 861 makes the following dis
tinctions: 

a) When the ordinary minister is impeded or absent. The concept 
of absence is not defined by the legislator; however, applying the provi
sions established in c. 1116 § 1,2° by analogy, the ordinary minister may be 
considered absent when it is impossible to reach him without great diffi
culty, and it can be prudently expected that this situation will last one 
month. Application of this criterion would allow parents to baptize their 
children within their first weeks of life ( cf. c. 867). 

In either of these two cases, a catechist or any other member of the 
faithful assigned by the bishop for such a function, would lawfully admin
ister baptism (cf. c. 230 § 2). On the other hand, the replacement ut talis 
( c f. c .  230 § 3) would not be applic able ,  sinc e the simple absenc e or 

1. Cf. A. URRU, "Ministro straordinario del battesimo: fondamento di tale potesta," in 
Questioni Canoniche (Milan 1984), p. 200. 
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impediment of the ordinary minister is, in principle, different from a case 
of necessity. Although there may be a lack of clergy, in order for this re
placement not to be a seriously unlawful act, it is necessary that both cir
cumstances occur jointly, 2 which is exactly the situation in the following 
hypothesis. 

b) In case of necessity. By "necessity" must be understood not only 
the danger of death, but according to the statements of the previous para
graph, the prolonged absence of the sacred ministers. Baptism may then 
be conferred not only by any member of the faithful, but also by "any per
son," as long as he/she has the correct intention or, in other words, the in
tention of doing what the Church does. 

The Church has always affirmed this criterion, justified by the fact 
that baptism is necessary for salvation. As a matter of expediency, Saint 
Thomas says that, just as for the validity of the sacrament any water is a 
valid water, so any man is a valid minister. 3 In fact, as Hamman has writ
ten, "any human being, clergyman or layman, man or woman, baptized or 
not, may validly and lawfully confer the sacrament of baptism. But no one 
can baptize himself. The only condition is to respect the matter and the 
form prescribed, and to have, at least in a vague way, the intention of 
doing what the Church does. 

"This breadth addresses, at the same time, the redeeming will of God 
towards all men and the need of baptism for salvation. Christ selected not 
only the most common matter but also the broadest provisions for the ad
ministration of baptism. "4 

The Praenotanda generalia, 11, taking as a reference the provisions 
set forth in cc. 861 and 862, has established the following: 

"The ordinary ministers of baptism are the Bishop, the presbyter and 
the deacon. 

"1) Any time you celebrate this sacrament, remember that you are 
acting as the Church, in the name of Christ and by the power of the Holy 
Spirit. Be, then, diligent in the administration of the word of God and in 
the way in which you perform the sacrament." 

2. Cf. J. HERVADA, commentary on c. 230, in Pamplona Com. Cf. Instr. EdM, art. 1 1 .  
3. Cf. S. Th., III, q. 67 a. 5 c. 
4. A. HAMMAN, El Bautismo y la Confirmaci6n (Barcelona 1977), p. 216. 
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Tit. I. Ch. II. The Minister of Baptism c. 862 

Excepto casu necessitatis, nemini licet, sine debita licen
tia, in alieno territorio baptismum conferre, ne suis qui
dem subditis. 

Except in a case of necessity, it is unlawful for anyone without due 
permission to confer baptism outside his own territory, not even upon his 
own subjects. 

SOURCES: c. 739 

CROSS REFERENCES: cc. 102, 530,1°; 843 

COMMENTARY ------

Maria Blanco 

The norm contained in c. 862 is justified for reasons of good adminis
tration. Furthermore, it seems that, in principle, this permission , reason
ably requested, should not be refused, since the administration of baptism 
is not a function reserved to the parish priest but rather one especially en
trusted to him (cf. c. 530,1°). 

For its part, the OBP (Praenotanda generalia, 11) refers to this issue 
practically in the same terms as c. 862, but not without first asserting, thus 
putting us face to face with a criterion that must always be taken into ac
count in this matter: "Also avoid anything that may be reasonably inter
preted by the faithful as discrimination." 
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Baptismum adultorum, saltem eorum qui aetatem quat
tuordecim annorum expleverunt, ad Episcopum dioecesa
n um deferatur ut, si id expedire iudicaverit, ab ipso 
administretur. 

The baptism of adults, at least of those who have completed their four
teenth year, is to be referred to the diocesan bishop, so that he himself 
may confer it if he judges this appropriate. 

SOURCES: c. 7 44; RCIA 44 

CROSS REFERENCES: cc. 851 § 1, 866, 882 

COMMENTARY ------

Maria Blanco 

The foundation of this norm is the relationship between the meaning 
of episcopal ministry and that of baptism as entry to the Church, taking 
into account the fact that the entire process of Christian initiation of 
adults is situated, in a special form, within the jurisdiction of the diocesan 
bishop, 1 as set forth by the provisions of the RCIA, to which c. 851 § 1 re
fers the reader. 

In this sense, it is particularly meaningful that no. 44, says: "It is the 
responsibility of the bishop, himself or through his delegate, to organize, 
counsel and promote the pastoral education of the catechumens and to 
admit the candidates to the election and to the sacraments ... and in the 
Paschal Vigil confer the sacraments of initiation, at least to those who 
have attained fourteen years of age." This is consistent with the provisions 
of c. 866, because, if there is no grave reason to the contrary, an adult 
must receive the sacrament of confirmation immediately after baptism, 
and the ordinary minister of confirmation is the bishop ( cf. c. 882). 

By the same token, Tejero believes that this provision "is under
standable due to the extraordinary character of the adult baptism, since 
the baptism of children is an immemorial practice of local Churches of 
solid Christian tradition. "2 

1. Cf. C.J. ERRAZURRIZ, "II battesimo degli adulti nell'attuale diritto canonico," in Monitor 
Ecclesiasticus, 115 (1990), pp. 107-108. 

2. E. TEJERO, commentary on cc. 861-863, in Pamplona Com. Cf. Instr. Pastoralis Actio, 
4-10, in AAS 72 (1980), pp. 1139-1143. 
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CAPUT III 
De baptizandis 

CHAPTER III 
The Persons to Be Baptised 

c. 864 

864 Baptismi capax est omnis et solus homo nondum baptiza
tus. 

Every unbaptised person, and only such a person, can be baptised. 

SOURCES: c. 7 45 § 1 

CROSS REFERENCES: cc. 96, 840, 841, 842, 843 § 1, 849, 851 

COMMENTARY ------

Maria Blanco 

1. This canon is the threshold to frame and introduce chap. III: "The 
Persons to Be Baptized." This is an uncharacteristic chapter, although the 
subject matter would have made it possible to treat the issue in a more ho
mogeneous and rigorous fashion. For example, c. 870 is nothing more 
than a special situation within the general norm related to the baptism of 
children. 

2. The provision contained in c. 864 is intrinsically linked to c. 849 
(see commentary). Furthermore, this is its clarification, so that the lines 
on which the interpretation is structured are the same, to wit: 

a) the necessity of baptism for salvation; 

b) the ontological effects produced: it makes man the son of God, 
marking him with an indelible seal; 

c) the juridical effects it carries: man becomes a member of the faith
ful in the Church, with appropriate rights and duties (see commentary on 
C. 204). 
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Suffice it to reiterate here that baptism is a right of a person, omnis 
et solus homo, precisely because its reception, in fact or at least in wish, is 
necessary for salvation ( cf. c. 849), a matter addressed with great clarity 
in Lumen gentium 14. 

In short, in this canon the legislator protects the universal capacity 
for baptism founded on the redeeming will of God. Irrelevant, in this con
text, are circumstances such as age, juridical residence, relationship, etc., 
(cf. cc. 97-112), which effectively determine and modify the canonical 
condition of the persons, their capacity to act, but which, for purposes of 
baptism, never alter their capacity to become a member of the Church: to 
become a member of the faithful ( christijidelis ). 

3. In addition to the fact that baptism is based on the redeeming will 
of Christ, it must be stressed that the elevation of man to the supernatural 
order has an influence upon man's social dimension. In fact, as Hervada 
has written, "For Christianity, the dignity of man has a double dimension: 
natural and supernatural, image of God and son of God. In Christianity, 
both dimensions fuse into one, because to be a son of God is to be trans
formed by grace. A simple, yet magnificent, principle."1 

The person who joins the Church becomes a part of the "chosen 
race, a royal priesthood" (1 Pt 2 :9) in such a way that he is indelibly 
marked by this sacramental link, thus the canon refers to the unbaptized 
person, and only such a person . 

1. J. HERVADA, "El hombre y su dignidad en palabras de Mons. Escriva de Balaguer," in 
Fidelium Jura 2 (1992), p. 12. 
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Tit. I. Ch. III. The Persons to Be Baptised c. 865 

§ 1. Ut adultus baptizari possit, oportet voluntatem bap
tismum recipiendi manifestaverit, de fidei veritati
bus obligationibusque christianis sufficienter sit 
instructus atque in vita christiana per catechumena
tum sit probatus; admoneatur etiam ut de peccatis 
suis doleat. 

§ 2. Adultus, qui in periculo mortis versatur, baptizari 
potest si, aliquam de praecipuis fidei veritatibus co
gnitionem habens, quovis modo intentionem suam 
baptismum recipiendi manifestaverit et promittat se 
christianae religionis mandata esse servaturum. 

§ 1. To be admitted to baptism, an adult must have manifested the inten
tion to receive baptism, must be adequately instructed in the truths of 
the faith and in the duties of a christian, and tested in the christian 
life over the course of the catechumenate. The person must moreover 
be urged to have sorrow for personal sins. 

§ 2. An adult in danger of death may be baptised if, with some knowledge 
of the principal truths of the faith, he or she has in some manner man
ifested the intention to receive baptism and promises to observe the 
requirements of the Christian religion. 

SOURCES: § 1: c. 752 § I ;  SCRO et SCPF Resp., 19 feb. 1938; RCIA 20, 
49, 62 
§ 2: C. 752 § 2; RCIA 279 

CROSS REFERENCES: cc. 788, 851,1°, 852, 883, 1170, 1183 

COMMENTARY ------

Maria Blanco 

1. The CIC establishes some requirements for the baptism of chil
dren and others for the baptism of adults ( cf. c. 852), who must be previ
ously admitted to the c atechumenate ( c. 851, 1 °). For this reason, the 
catec humen may be considered a subject of the canonical system into 
which he is incorporated through a manifestation of will, from which de
rives a peculiar juridical statute ( cf. c. 788 § 3).1 This manifestation of will 
constitutes a requirement ad validitatem of the celebration of baptism: 

1. P. LoMBARDiA, "Estatuto juridico del catecumeno segun los textos del Concilio 
Vaticano II," in Escritos de Derecho Canonico II (Pamplona 1973), p. 229. 
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"oportet voluntatem baptism um recipiendi manifestaverit." In other 
words, "candidates are not purely passive in the baptismal action: while 
they are incapable of redeeming themselves, grace cannot save them with
out their consent. "2 

2. The requirements that affect not only the validity but also the lice
ity of the sacrament can be summarized as follows: 1) sufficient instruc
tion regarding the truths of the faith and Christian obligations; 2) 
experience in Christian life; and 3) sorrow for their sins. Therefore, in 
order to receive a fruitful baptism, besides the minimal knowledge of the 
truths of the faith, certain moral dispositions are required: faith and con
version, even if imperfect (these are the goals to which the organization of 
the catechumenate are expressly addressed). 

Along these lines, an Instruction of the Holy Office addressed to the 
Apostolic Vicariate of Tche-Kiang in August of 1860 stated: "At enim vero 
fides et paenitentia in adulto requiruntur, ut licite sacramentum suscipiat 
et fructum sacramenti consequatur; intentio vero necessaria est ad illud 
valide consequendum, adeo ut qui baptizatur adultus sine fide ac paeniten
tia illicite quidem, at valide baptizatur, et contra, qui baptizatur absque 
voluntate sacramentum suscipiendi nee licite nee valide baptizatur" 
(Dz, 2837). 

This emphasizes that the right to receive baptism, which comes from 
its necessity ( cf. c. 849), is inseparably linked to the duty of undergoing 
the corresponding appropriate preparation, since it characterizes in great 
detail the juridical situation of the catechumen in the Church ( cf. c. 206). 

Tejera believes that "the instruction on the truths of the faith must 
include those truths required for salvation with absolute necessity: the ex
istence of God, and God rewarding the righteous and punishing the 
wicked. Knowledge of the Incarnation of the Word and the Holy Trinity is 
probably required also with the same necessity. Moreover, it is clear that 
the catechumenate prior to Baptism must provide a wider formation re
garding the truths of the faith and the Christian life, on which the catechu
men must be tested before receiving Baptism. "3 

Saint Thomas pondered the convenience of deferring baptism on the 
basis that adults may obtain justification through desire of baptism alone. 
He pointed out the following motives: "First, through a certain measure of 
prudence, lest the Church be deceived by granting baptism to those who 
request it fictitiously ... The object of this test, for those preparing to re
ceive baptism, is to observe during some time their faith and customs. Sec
ondly, this delay is appropriate for the good of the baptismal candidates, 
who need a certain amount of time to be fully instructed in the faith and 
trained in the Christian life. In third place, it is necessary for the reverence 

2. A. HAMMAN, El Bautismo y la Corifirmaci6n (Barcelona 1977), p. 182. 
3. E. TEJERO, commentary on c. 865, in Pamplona Com. 
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of the sacrament itself; being admitted to baptism in the most important 
solemn days, Easter and Pentecost, the catechumens will receive it with 
greater devotion. Nevertheless, this delay shall be omitted when two c ir
cumstances coinc ide : First, when the baptismal candidates are already per
fec tly instructed in the faith and are ready to receive baptism ... Second, 
due to illness or any other danger of death. San Leo states: 'Anyone who is 
in urgent need because of danger of death, be it due to illness, persecution 
or shipwreck, must be baptized at any time. "'4 

Prolonging the period of the catechumenate depends on other c ir
cumstances, besides the grace of God, inc luding the cooperation of the 
catechumen ( cf. RCIA, 20). 

3. From reading this canon, it may be deduced that individual right is 
one of the essential components of the current system of canonical 
sources regarding baptism (cf. cc. 788 § 3 ,  851,1°). For this reason, the 
adult must have "been tested in the Christian life." Similarly, because, in 
addition to original sin, the candidate may have personal sins, he is ex
horted to have sorrow for his sins. 

4. Paragraph 2 contemplates the case of danger of death, a situation 
that must not be confused with the one set forth in articulo mortis (in im
minent danger of death) which, evidently, is a much more extreme situa
tion. In fact, the situation of danger of death includes cases where there is 
no proximate danger of death. Having said this, it must be emphasized 
that this canon contemplates both the person who is still capable of re
questing baptism and the one who is no longer able to request it: "Lo si 
evince dal tempo verbale usato per riferirsi alla manifestazione dell'inten
zione di ricevere il battesimo (manifestaverit)."5 

In imminent danger of death, the RCIA, 279 establishes: "He who has 
already been received as a catechumen, must promise that, once he has 
recovered his health, he will complete the normal catechesis. If he is not a 
catechumen, it is advisable that the baptismal candidate give a clear signal 
of conversion to Christ and renunc iation of pagan cults, and that he not be 
linked to moral obstacles in his life (for example, 'simultaneous' polyg
amy, etc.); he must promise, in addition, that after recovering his health, 
he will follow the appropriate initiation course in its entirety." 

This interpretation agrees with the old c. 752 , which established: 
"(§ 2) However, if someone is in danger of death, and cannot be more thor
oughly instructed in the princ ipal mysteries of the faith, it suffices, for the 
conferral of baptism , that the person in some way manifest a belief in 
them and seriously promise to observe the precepts of the Christian reli
gion. (§ 3 )  And if not even being able to request baptism, but having very 

4. S. Th., III, q. 68, a. 3. 
5. C.J. ERRAZURIZ, "Il battesimo degli adulti nell'attuale diritto canonico," in Monitor 

ecclesiasticus 115 (1990), note 57. 
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probably manifested before or manifesting in that moment an intention to 
receive it, the person ought to be conditionally baptized; if afterwards the 
person regains health and doubt regarding the validity of the administered 
baptism persists, it should be administered again conditionally." In other 
words, it does not seem that in the current legislation there has been a 
substantive change, but rather a simplification of the casuistry. 

5. Regarding intention, habitual intention is sufficient: that is, inten
tion once given is not withdrawn, and current or virtual intention is, there
fore, unnecessary. Furthermore, the most common opinion is that a 
positive intentio interior is required, that is, the presence of an intention 
whose objective is the real celebration of baptism, and the mere lack of a 
contrary will is insufficient. 6 

6. The minimum degree of faith in the subject takes on great ecumen
ical importance, although the CIC does not allude to baptism celebrated in 
a non-Catholic ecclesial community. 7 

7. Finally, in accordance with the different requirements (ad validi
tatem and ad liceitatem) established by the legislator, a case could arise 
where, the intention being present, the appropriate dispositions to receive 
the redeeming effect of grace do not coincide. In that case, the effect of 
baptism is limited to the impression of the baptismal character, and the 
sacrament may be revived when the baptized is properly disposed. 8 

6. Cf. ibid., pp. 92-93. 
7. Cf. ibid. , p. 99. 
8. Cf. ibid. , p. 91. 
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Tit. I. Ch. III. The Persons to Be Baptised c. 866 

Adultus qui baptizatur, nisi gravis obstet ratio, statim 
post baptismum confirmetur atque celebrationem eucha
risticam, communionem etiam recipiendo, participet. 

Unless there is a grave reason to the contrary, immediately after receiving 
baptism an adult is to be confirmed, to participate in the celebration of the 
Eucharist and to receive holy communion. 

SOURCES: RCIA 34 

CROSS REFERENCES: cc. 892 § 2, 863, 883 

COMMENTARY ------

Maria Blanco 

This canon is a manifestation of the unity that exists among the three 
sacraments of Christian initiation. This is a fact equally reflected in c. 883, 
which contemplates the baptism of adults when the bishop is baptizing. 

Unlike the provisions established by c. 753 § 2 in the CJC/1917 ("Un
less there are grave and urgent reasons to the contrary, the baptized adult 
is to attend the sacrifice of the Mass immediately after and to receive holy 
communion"), the necessity to receive confirmation and the Eucharist im
mediately after adult baptism is now established. 

The 1980 Schema proposed that, instead of saying just cause, the 
canon say grave cause, and it was thus approved. Now, the minister must 
determine in each case if the necessary circumstances are present to 
speak properly of grave cause and, therefore, if it is necessary to defer 
confirmation, taking into account that the sacraments of Christian initia
tion constitute one unit ( cf. c. 842 § 2), as is clearly stressed in the 
Praenotanda generalia no. 2: "the three sacraments of Christian initiation 
are ordered among themselves to bring to full development the faithful, 
who exercise the mission of all the Christian people in the Church and in 
the world." 
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§ 1.Parentes obligatione tenentur curandi ut infantes 
intra priores hebdomadas baptizentur; quam primum 
post nativitatem , immo iam ante earn , parochum 
adeant ut sacramentum pro filio petant et debite ad 
illud praeparentur. 

§ 2. Si infans in periculo mortis versetur, sine ulla mora 
baptizetur. 

§ 1. Parents are obliged to see that their infants are baptised within the 
first few weeks. As soon as possible after the birth, indeed even be
fore it, they are to approach the parish priest to ask for the sacrament 
for their child, and to be themselves duly prepared for it. 

§ 2. If the infant is in danger of death, it is to be baptised without any de
lay. 

SOURCES: § l: c. 770; SCHO Monitum, 18 feb. 1958 (AAS 50 [1958] 114); 
OBP Prae 8 :  2 et 3; 25; SCDF Instr. Pastoralis actio, 20 oct. 
1980 (AAS 72 [1980] 1137-1156) 
§ 2: c. 771; OBP Prae 8, l 

CROSS REFERENCES: cc. 227, 850, 851,2°, 853, 857 § 1, 859, 860, 864, 
868 

COMMENTARY ------

Maria Blanco 

1. To obtain a solid doctrinal foundation of the provisions contained 
in this canon, it is imperative to refer to the Instruction Pastoralis Actio of 
the SCDF. But, before we discuss it, it behooves us to stress that the issue 
being set forth here has provoked abundant literature in the Lutheran and 
Calvinist Churches, especially after a conference given by Karl Barth in 
1943, in which he characterized the baptism of children as "an open 
wound on the side of the Church. "1 However, this statement fails from the 
moment that it is understood that the childfrom birth has his appointed 
place in the work of redemption; thus, "the dynamism of the parents' faith, 
the awareness of his mission, must dispose them to receive the child as 
having come from God to be conducted toward Him ... To baptize a child 
is to place him concretely in the Christian community, to surround him 
and sustain him with the fides Ecclesiae , the communion of saints, on 

1. Cf. K. BARTH, "La doctrine ecclesiastique du bapteme," in Foi et vie (1949), p. 4 7. 
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which the faith of the members is supported by the collective loyalty."2 

This means that, given the ecclesial, not only eschatological, goal of bap
tism, it is easy to understand the exhortation of the Church to baptize chil
dren as soon as possible. 3 

2. The principles on which all the baptismal pastoral provisions must 
be inspired are collected in Pastoral is Actio, 4 and they are: a) the recogni
tion that baptism is necessary for salvation (it is a sign and instrument of 
God's love); b) some assurances must be established for the development 
of this gift. 

Throughout the life of the Church, the Roman Pontiffs and the coun
cils have often intervened to remind Christians about the duty of baptizing 
their children, "At the end of the IV century, the old custom of having chil
dren, as well as adults, baptized 'for the remission of sins' is opposed to 
the Pelagian doctrines. As had been emphasized by Origen and Saint Cyp
rian, before Saint Augustine, such a custom c onfirmed the faith of the 
Church in the existence of original sin, which, in turn, made the necessity 
of baptizing children seem even more obvious. Also intervening along 
these lines were Popes Siricius and Innocent I, and later, the Council of 
Carthage of 418 condemns 'those who deny that children just born of the 
mother's womb must be baptized,' and states that 'by virtue of the rule of 
faith' of the Catholic Church on original sin, 'also the youngest, those who 
have not yet been able to commit personally any sin, are truly baptized for 
the remission of sins, so that this regeneration may purify in them what 
they have received by generation. "'5 

3. Once the objectives of baptism have been emphasized, it is neces
sary to allude to the pastoral problems that arise in reality, which the In
struction Pastoralis Actio addresses in detail. Therefore, the affirmation 
contained in no. 31 in fine gathers particular strength: "in regions where 
families of little faith or non Christian constitute the majority, to such a 
degree that it may be justified to implement, on the part of the bishops' 
conferences, a pastoral provision that provides for the deferment of bap
tism beyond the time determined by the general Law, the Christian fami
lies maintain all their right to have their own children baptized before. 
Then the sacrament will be administered as the Church intends and as is 
deserved by the faith and the generosity of these families." This 1980 In
struction, when referencing the "general Law,"  alludes to the Praenotanda 
generalia, 7 and the OBP, 8 § §  3-4. When the CIC was promulgated, c. 867 
§ lalso protected the fundamental right of the parents to baptize their chil
dren within the first few weeks. This right shall not be limited or restricted 
by a particular law, at least not by a norm of lower rank than the CIC itself. 

2. A. HAMMAN, El bautismo y la confirmaci6n (Barcelona 1977), pp. 222-223. 
3. Ibid. 
4. Cf. SCDF, Instr. Pastoralis Actio, 28, 1, in AAS 72 (1980), pp. 1 139-1 143. 
5. Ibid., 6. 
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Intimately related to the topic of families of little faith is the issue of 
mixed marriages. In these cases, it is known that the Catholic spouse, be
sides being the protector of the faith, must do all within his or her power 
to have the children baptized and educated in the Catholic faith ( cf. FC 78; 
C. 1125,1°). 

In short, the administration of baptism must be carried out "in the 
first few weeks," as set forth in the canon under discussion. To set the ap
propriate moment, the OBP advises taking into account the following cir
cumstances: a) the health of the child; b) the health of the mother ( so that 
she may be present); c) the pastoral need: the time necessary for the prep
aration of the parents and the organization of the ceremony; but, in any 
case, "within the first few weeks after birth" (OBP, 8). 

The first of these circumstances is the basis for the provision con
tained in § 2 of c. 867: "Si infans in periculo mortis versetur, sine ulla mora 
baptizetur;" and, therefore, the provisions set forth in c. 861 § 2 apply. 
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868 § 1. Ut infans licite baptizetur, oportet: (1)  parentes, sal
tem eorum unus aut qui legitime eorundem locum te
net, consentiant; (2)  spes habeatur fundata eum in 
religione catholica educatum iri quae si prorsus defi
ciat, baptismus secundum praescripta iuris particu
laris differatur, monitis de ratione parentibus. 

§ 2. Infans parentum catholicorum, immo et non catholi
corum, in periculo mortis licite baptizatur, etiam in
vitis parentibus. 

§ 1. For an infant to be baptised lawfully it is required: 
1 ° that the parents, or at least one of them, or the person who law

fully holds their place, give their consent; 
2° that there be a realistic hope that the child will be brought up in 

the catholic religion. If such hope is truly lacking, the baptism is, 
in accordance with the provisions of particular Law, to be de
ferred and the parents advised of the reason for this. 

§ 2. An infant of catholic parents, indeed even of non-catholic parents, is 
lawfully baptised in danger of death, even if the parents are opposed 
to it. 

SOURCES: § 1,1 °: c. 750 § 2,1 ° ; SCHO Resp., 20 mar. 1933; OBP Prae 5 
§ 1,2° : c. 750 § 2; OBP Prae 3; SCDF Resp., 13 iul. 1970; 
SCDF Instr. Pastoralis actio, 20 oct. 1980, 30, 31 (AAS 72 
[1980] 1154-1155) 
§ 2: c. 750 § 1; OBP Prae 8, 1 

CROSS REFERENCES: cc. 851,2°, 859, 867, 872 

COMMENTARY ------

Maria Blanco 

1. Regarding the contents of this canon, it must be taken into ac
count on the one hand, the right/duty of the parents (see commentary on 
c. 867), 1 and on the other, the fact that in the case of children before the 
age of reason, the Church, by means of the parents and godparents, sup
plies their faith and their intention: "Therefore, when the parents of those 
who legitimately represent them are believers and both or one of them 

1. Cf., e.g., MARTINELLI, "Il battesimo dei bambini," in Monitor Ecclesiasticus 1 15 (1990), 
p. 76. 

467 



c. 868 Bk IV. Pt. I. The Sacraments BLANCO 

consent to the baptism of their children, there is no reason whatsoever to 
deny or defer the administration of the sacrament to the children. "2 

Thus, it is understood, in principle, that the family who requests bap
tism for one of the children becomes the guarantor in his name; baptized 
children do not believe by themselves through a personal act, but rather 
through others: by the faith of the Church which communicates it to them. 
However, the Church recognizes the existence of limits to this practice 
since, except for danger of death, it does not accept the baptism of chil
dren without the permission of the parents and the assurance that they 
will receive a Catholic education. 3 

In relation to the paternal permission, consideration must be given 
to the provisions set forth in Dignitatis humanae 5: "Each family, as a so
ciety that enjoys a proper and fundamental right, has the right to freely 
order its domestic religious life under the direction of the parents. To 
these corresponds the right to determine the form of religious education 
that must be given to their children according to their own religious con
viction" ( cf. also GE l and 3). 

2. Despite everything just stated, the case may arise of a minor with 
use of reason who, against the will of his or her parents, wishes to receive 
baptism. In this case, it must not be forgotten that, opposed against the 
right of the parents to educate their children, is the right of each person to 
receive baptism if he is well disposed. In princ iple, and as may happen 
with certain juridical actions (think, for example, of marriage), it does not 
seem to be necessary to wait for the age of majority and it would be suffi
cient in this case to take specific precautions: seriousness of the petition, 
possibility of receiving a Christian education and living a life according to 
it. In short, it is a matter of finding a balance between two fundamental 
principles: a) the necessity of baptism for salvation, and b) the necessity 
of establishing some assurances so that the gift of baptism may be recog
nized as such and the life of grace may develop in an appropriate environ
ment. This brings forth the pastoral problem of grace c onceived as a "life" 
that has to develop in a favorable environment ( although it does not pose 
a problem as to the ontological grace). For this reason, the legislator has 
considered it more timely to defer the baptism. In any case, and taking 
into account the reasons previously set forth, if the necessary precautions 
are taken, there does not seem to be a reason for deferring the administra
tion of baptism to a minor. 

3. At times, the case may also arise of parents who, either are not 
prepared for the celebration of the baptism, or request baptism for their 
children without giving suffic ient assurances that they will receive a 
Christian education, or even with the appearance that the gift of faith will 

2. J. MANZANARES, Nuevo derecho parroquial (Madrid 1988), p. 137. 
3. Cf. Instr. Pastoralis Actio, 14-15, in AAS 72 (1980), pp. 1 139-1143. 
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be affected negatively. In this case, the bishops' conferences, to help the 
parish priests, may dictate provisions establishing a longer interval of time 
before the celebration (OBP, 25). Along these lines, Pastoralis Actio 30 
stipulates that: 

"Pastors may find themselves before parents who believe little and 
practice occasionally or even before non-Christian parents who, for rea
sons worthy of consideration, request baptism for their children. 

"In this case, they must make an effort, through an insightful dia
logue that is full of understanding, to arouse their interest in the sacra
ment that they are requesting, and advise them of the responsibility they 
are contracting. 

"In fact, the Church cannot grant the wish of those parents, unless 
they assure in advance that, once baptized, the child will be able to take 
advantage of the Catholic education, demanded by the sacrament; the 
Church must have grounds for hoping that the baptism will produce its 
fruits. 

"If the assurances that are offered are enough (for example, the se
lection of godparents and godmothers who seriously take care of the child 
or also, the support of the community of faithful, the priest will not be 
able to refuse or defer the administration of baptism, as is the case of chil
dren of Christian families. If, on the contrary, the assurances are not suffi
cient, it shall be prudent to postpone the baptism. But the pastors must 
remain in contact with the parents so that they may obtain, if possible, the 
conditions required on the part of the parents for the celebration of bap
tism. Finally, if this solution is not achieved either, as a final recourse, the 
registration of the child may be proposed with a view to a catechumenate 
during the school years." 

A similar statement may be made in the case of the baptism of chil
dren of parents who live in an irregular marriage situation, such as Catho
lics  joined by a simple civil marriage , and divorc ed persons who are 
remarried without the benefit of an annulment or dissolution. 

4. Regarding the assurances, consideration must be given, as stated 
in the Instruction Pastoralis Actio 31, to "any promise that offers grounds 
for hoping for a Christian education." Here the legislator offers a broad 
margin, for the appreciation of the circumstances which exist in each par
ticular case. 

5. Finally, it is imperative to point out that the provision contained in 
§ 2 of this canon, which is because "danger of death dispels the danger of 
future perversion of the child, who is removed from the patria potestas by 
death and not by baptism. Likewise, in danger of death the eternal salva
tion of the child prevails over the rights of the parents. The text of the 
canon does not refer only to immediate danger or imminent death, but 
also a situation where it is reasonably foreseen that the child will die 
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(within a shorter or longer time span) owing to a danger specific to the 
child, not one that is general or common. "4 In other words, given that bap
tism is an absolute good because it is necessary for salvation, it is estab
lished that a child in danger of death may be baptized even against the will 
of the parents. 

4. E. TEJERO, commentary on c. 868, in Pamplona Com. 
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869 

Tit. I. Ch. III. The Persons to Be Baptised c. 869 

§ 1. Si dubitetur num quis baptizatus fuerit, aut baptis
mus valide collatus fuerit, dubio quidem post seriam 
investigationem permanente, baptismus eidem sub 
condicione conferatur. 

§ 2. Baptizati in communitate ecclesiali non catholica 
non sunt sub condicione baptizandi, nisi, inspecta 
materia et verborum forma in baptismo collato adhi
bitis necnon attenta intentione baptizati adulti et 
ministri baptizantis, seria ratio adsit de baptismi va
liditate dubitandi. 

§ 3. Quod si, in casibus de quibus in §§ 1 et 2, dubia rema
neat baptismi collatio aut validitas, baptismus ne 
conferatur nisi postquam baptizando, si sit adultus, 
doctrina de baptismi sacramento exponatur, atque 
eidem aut, si de infante agitur, eius parentibus ratio
nes dubiae validitatis baptismi celebrati declarentur. 

§ 1. If there is doubt as to whether a person was baptised or whether a 
baptism was conferred validly, and after serious enquiry this doubt 
persists, the person is to be baptised conditionally. 

§ 2. Those baptised in a non-catholic ecclesial community are not to be 
baptised conditionally unless there is a serious reason for doubting 
the validity of their baptism, on the ground of the matter or the form 
of words used in the baptism, or of the intention of the adult being 
baptised or of that of the baptising minister. 

§ 3. If in the cases mentioned in §§  1 and 2 a doubt remains about the con
ferring of the baptism or its validity, baptism is not to be conferred 
until the doctrine of the sacrament of baptism is explained to the per
son to be baptised, if that person is an adult. Moreover, the reasons 
for doubting the validity of the earlier baptism should be given to the 
person or, where an infant is concerned, to the parents. 

SOURCES: § 1: c. 749 
§ 2: cc. 750, 751; SCHO Resp., 15 nov. 1941; SCHO Resp., 
28 dee. 1948 (AAS 41 [1949] 650); DE/1967 I: 12-14; RCIA ap
pendix, 7 
§ 3: DE/1967 I: 15, 18 

CROSS REFERENCES: cc. 845, 850, 851, 852, 864, 865, 868, 875-878 
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COMMENTARY ------

Maria Blanco 

This canon contains two different situations. On the one hand, it re
fers to the administration of baptism sub condicione (§ 1), and on the 
other, it establishes the general prohibition against conditionally baptizing 
those who already were baptized in a non-Catholic ecclesial community 
(§ 2). Finally, the legislator includes a precaution related to the instruction 
and information necessary when baptism must be conferred sub condi
cione (§ 3). 

1. When is it possible to administer baptism conditionally? The CIC 
alludes to the case where there is "doubt" regarding either the fact that the 
baptism took place or its validity. This doubt must be a positive doubt. 

The Ordo admissionis valide iam baptizatorum in plenam com
munionem Ecclesiae Catholicae discusses the topic in the following 
terms: "The sacrament of baptism cannot be repeated and, therefore, it is 
prohibited to confer baptism again sub condicione, unless there is a pru
dent doubt 'of the fact' or of the validity of the baptism already conferred. 
If after serious investigation because of a prudent doubt 'of the fact' or of 
the validity of the baptism already conferred, it seems necessary to repeat 
the baptism sub condicione, the minister shall explain in a timely fashion 
the reasons why in such a case baptism is conferred sub condicione and 
shall administer it in private. 

"The local Ordinary must find out, in each case, which rites must be 
maintained upon conferring the baptism sub condicione and which must 
be omitted."1 

To be certain, it is necessary to carry out diligent investigations, but 
if these do not produce certainty regarding the effective administration of 
the baptism or its validity, baptism shall be administered sub condicione, 
thus giving the opportunity to receive this sacrament (necessary for salva
tion). In short, the sub condicione characteristic highlights the indelible 
character of baptism and the resulting impossibility of its repetition 
( cf. C. 845 § 1). 

2. Paragraph 2 of this canon contains a presumption of validity of 
baptism conferred within a non-Catholic Christian community. Regarding 
this topic , the decision of the SCHO of December 28 , 19492 is especially 
clear. It establishes that baptism administered by the Disciples of Christ, 

1. RCIA, Appendix, no. 7. 
2. AAS 41 (1949), p. 650. Regarding Baptism in separated ecclesial communities, cf. DE/ 

1993, 99. 

472 



BLANCO Tit. I. Ch. III. The Persons to Be Baptised c. 869 

Presbyterians, Congregationalists, Baptists, and Methodists, assuming the 
necessary matter and form, must be considered valid as long as in each 
particular case it is not proven otherwise. 

3. Finally, the caution contained in § 3 emphasizes, not only the ne
cessity of baptism for salvation, but also the necessary instruction to live 
an authentically Christian life. 
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870 Infans expositus ant inventus, nisi re diligenter investi
gata de eius baptismo constet, baptizetur. 

An abandoned infant or a foundling is to be baptised unless diligent en
quiry establishes that it has already been baptised. 

SOURCES: c. 749 

CROSS REFERENCES: cc. 849, 869 § 1, 876 

COMMENTARY ------

Maria Blanco 

This canon results from a joint application of provisions established 
in cc. 849 and 869 § 1. In other words, the legislator has only made explicit 
a specific situation within the general norms already cited; it is obvious 
that a foundling must be baptized. Similarly, it is obvious that, if it is al
ready baptized, the baptism must not be repeated. Perhaps what the legis
lator wanted to say is that if, after a diligent investigation, there is a 
suspicion that the child may have been baptized, a suspicion or doubt that 
is not confirmed but is grounded, baptism must be administered sub 
condicione. However, that would not be necessary either, since c. 869 § 1 
already considers that situation. In conclusion, c. 870 touches upon what 
has already been regulated in the previous canons, applying it to a specific 
situation. 
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871 

Tit. I. Ch. III. The Persons to Be Baptised c. 871 

Fetus abortivi, si vivant, quatenus fieri potest, baptizen
tur. 

Aborted fetuses, if they are alive, are to be baptized, in so far as this is pos
sible. 

SOURCES: cc. 746, 747 

CROSS REFERENCES: cc. 849, 850, 864,869 § 1 

COMMENTARY ------

Maria Blanco 

"The life of any human being has to be respected absolutely from the 
very moment of conception because man is the only creature on earth that 
God 'has loved for itself' (GS 24), and the soul of each man is 'created im
mediately' by God." The Instruction Donum Vitae of the CDF1 expresses 
itself in this way, and the canon under discussion follows the same lines. 
In fact, this same doctrine is the grounds for the practice of procuring bap
tism for aborted fetuses, which was also regulated by the CIC/1917. 

Overall, the CIC has simplified considerably all the casuistry related 
to the baptism of aborted fetuses that the CIC/1917 regulated in cc. 746 
and 747. For this reason, it is interesting to point out some of the general 
directives, deduced from all the juridical regulations of baptism, which 
guide the conduct in each case. 

In the first place, the CIC does not distinguish between provoked 
abortions and spontaneous abortions. 

Second, the conditional clause si vivant may be interpreted in the 
sense that, as long as there is no certainty of death, baptizentur. Compar
ing the provisions of c. 747 in the CIC/1917 and the wording in c. 871, it is 
easy to understand that the legislator does not distinguish in this general 
norm between absolute baptism and conditional baptism. In any case, if 
an aborted fetus lives, it must be baptized. Were there any doubt, it could 
be said: "if you are alive ... ," thus preserving the correct intention of the 
minister and not exposing the sacrament to invalidity. In fact, what is 
known as baptism sub condicione does not affect the liturgical form (ab
lution plus trinitarian formula), but rather the intention of the minister, 

1. CDF, Instr. Donum Vitae, February 22, 1987, I, 4. The document itself, at the end of the 
text, refers to: Prus XII, Enc. Humani Generis, in AAS 42 (1950), p. 575; PAUL VI, Professio 
fidei, in AAS 60 (1968), p. 436. 
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which explains why the liturgical books do not contain any reference to 
such a baptism. 

Furthermore, it is clear that the CIC does not intend a priori to es
tablish a detailed regulation of aspects and concrete circumstances, which 
must be evaluated by the minister of baptism. Certainly, the minister will 
act according to moral principles related to the administration of baptism 
and the future pastoral guidelines that could be issued in relation to new 
situations or greater difficulty in response to the request entrusted to the 
pastors by c. 861 § 2 (think, for example, about embryos resulting from ar
tificial insemination and in vitro fertilization, situations mentioned by the 
Instruction Donum Vitae, I,6). 

Finally, from the literal meaning of the expressions used, it may be 
deduced that the legislator has implicitly established a protection to avoid 
any abuses that could arise; only a living human being (homo) may be bap
tized. That is, if one relates the provisions of c.  864 to the contents of 
c. 871, it is obvious that if both conditions are not present (being homo , 
and also, vivus), the baptism would be invalid. 
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872 

Tit. I. Ch. IV. Sponsors 

CAPUT IV 
De patrinis 

CHAPTER IV 

Sponsors 

cc. 872-874 

Baptizando, quantum fieri potest, detur patrinus, cuius 
est baptizando adulto in initiatione christiana adstare, et 
baptizandum infantem una cum parentibus ad baptismum 
praesentare itemque operam dare ut baptizatus vitam 
christianam baptismo congruam ducat obligationesque 
eidem inhaerentes fideliter adimpleat. 

In so far as possible, a person being baptised is to be assigned a sponsor. 
In the case of an adult baptism, the sponsor's role is to assist the person in 
christian initiation. In the case of an infant baptism, the role is together 
with the parents to present the child for baptism, and to help it to live a 
christian life befitting the baptised and faithfully to fulfil the duties inher
ent in baptism. 

SOURCES: c. 762; SCDS Instr. Ex responsionibus datis, 25 nov. 1925 
(AAS 18 [1926] 44-47); OBP Prae gen., 8; RCIA 42, 43, 135-
137, 236 

873 Patrinus unus tantum vel matrina una vel etiam unus et 
una assumantur. 

One sponsor, male or female, is sufficient; but there may be two, one of 
each sex. 

SOURCES: c. 764; OBP Prae 6 
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874 § 1 . Ut quis ad munus patrini suscipiendum admittatur, 
oportet: ( 1 )  ab ipso baptizando eiusve parentibus 
aut ab eo qui eorum locum tenet aut, his deficienti
bus, a parocho vel ministro sit designatus atque apti
tudinem et intentionem habeat hoc munus gerendi; 
(2)  decimum sextum aetatis annum expleverit, nisi 
alia aetas ab Episcopo dioecesano statuta fuerit vel 
exceptio iusta de causa parocho aut ministro admit
tenda videatur ; (3)  sit catholicus, confirmatus et 
sanctissimum Eucharistiae sacramentum iam recepe
rit, idemque vitam ducat fidei et muneri suscipiendo 
congruam ; ( 4) nulla poena canonica legitime irro
gata vel declarata sit innodatus; ( 5)  non sit pater 
aut mater baptizandi. 

§ 2. Baptizatus ad communitatem ecclesialem non catho
licam pertinens, nonnisi una cum patrino catholico, 
et quidem ut testis tantum baptismi, admittatur. 

§ 1. To be admitted to undertake the office of sponsor, a person must: 
1 ° be appointed by the candidate for baptism, or by the parents or 

whoever stands in their place, or failing these, by the parish priest 
or the minister; to be appointed the person must be suitable for 
this role and have the intention of fulfilling it; 

2° be not less than sixteen years of age, unless a different age has 
been stipulated by the diocesan Bishop, or unless the parish 
priest or the minister considers that there is a just reason for an 
exception to be made; 

3° be a catholic who has been confirmed and has received the 
blessed Eucharist, and who lives a life of faith which befits the 
role to be undertaken; 

4 ° not labour under a canonical penalty, whether imposed or de
clared; 

5° not be either the father or the mother of the person to be bap
tised. 

§ 2. A baptised person who belongs to a non-catholic ecclesial community 
may be admitted only in company with a catholic sponsor, and then 
simply as a witness to the baptism. 

SOURCES: § 1: c. 765; OBP Prae gen., 10; RCIA 43 
§ 2: DE/1967 I: 48, 57; OBP Prae gen., 10, 3 

CROSS REFERENCES: cc. 877, 892, 893, 895 
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COMMENTARY ------

Maria Blanco 

1. The institution of the sponsor probably came into being for practi
cal reasons, since at the beginning of the Church, if a pagan or a Hebrew 
wanted to convert, he or she was presented to the presbyters by a known 
Christian, who gave witness to the person's good disposition. In times of 
persecution, this was even more necessary because of fear of bringing 
traitors into the community of the faithful. This Christian was the adduc
tor, thefidedictor, as is expressly stated in the sources, including the Tra
ditio apostolica (cf. 1, 16), the Apostolic Constitutions (cf. 8 ,  32 , 2) and 
the Peregrinatio Aeteriae. 1 However, it was not enough to attest to the 
honesty of the persons presented; they also had to be helped during the 
catechumenate period, especially close to baptism, during Lent and Holy 
Week, and in the numerous preparatory rites and diverse baptismal cere
monies. 

The Apostolic Constitutions (cf. 3, 16; 8, 32) also states that the as
sistance given to the neophyte was provided to men by the deacon and to 
women by the widows (deaconesses). Later, other persons began partici
pating. 

In any case, all these offices proved necessary for the baptism of 
children, and the sponsors were always responsible for the Christian edu
cation of their spiritual children. 2 

The concept of spiritual paternity was developed by Saint Augustine, 
who linked it with the doctrine of original sin, so that the mission of the 
sponsor would be something like a new spiritual generation that does not 
transmit sin because it proceeds from spiritual love: "The concept of pa
ternity (spiritual filiation) had its origin in the duty to instruct; magister 
was equal to pater. "3 These relationships of paternity and filiation created 
problems regarding marriage: "A subsequent carnal relationship, even if 
blessed by the Church, would stain the purity of that affection. This re
sults in the diriment impediment of a spiritual relationship."4 This impedi
ment was regulated up to the CJC/1917, but it was abolished in the current 
Code. 

2. The CIC first regulates the proper function of the sponsors and, 
then, it refers to the requirements that must be met by those who will ful
fill that function. 

1. Cf. P.H. OPENHEIM, lus liturgiae baptismalis (Turin 1943), p. 1 16. 
2. Cf. A. LANZA-P. PALAZZINI, Principios de Teologia moral (Madrid 1958), note 40, pp. 65-

66. 
3. Ibid., note 41. 
4.  Ibid., p. 66. 
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a) Let us examine, then, what thatfunction properly consists of in 
light of the provisions of c. 872. The legislator has distinguished in this 
case between the baptism of adults and the baptism of children. In the 
case of adults, the sponsors assist in the Christian initiation of the person 
being baptized: "this sponsor will have helped at least in the latter phase 
of the preparation for the sacrament and, after the baptism, will contrib
ute to the person's perseverance in the faith and in the Christian life. "5 In 
the case of a child, the sponsors must present him, together with the par
ents and, in addition, "try to ensure that the child being baptized lives a 
life that is consistent with the baptism and faithfully fulfills the duties in
herent to it." This sponsor "represents the family, and, if necessary, helps 
the parents so that the child eventually professes the faith and expresses it 
in his life. "6 

b) Canon 874, on the other hand, enumerates the requirements to be 
admitted as a sponsor. 

The requirements demanded by the legislator are the following: 

- Choice of a person with the capacity for this mission and inten
tion to fulfill it. Although c. 211 says that the basic right and duty of "all 
the faithful" is "to work so that the divine message of salvation may in
creasingly reach the men of all times throughout the world," here this 
general apostolic mission concentrates specifically on the sponsors' obli
gatory functions, despite the fact that they are secondary to the parents' 
function.7 

Selection of the sponsors is incumbent upon the person being bap
tized, the parents, or whoever stands in their place and, as a last resort, 
upon the parish priest or the minister. 

- Sixteen years of age. While this canon establishes two excep
tions, the first of them refers to private law: "unless the diocesan bishop 
establishes otherwise." In other words, the legislator is contemplating the 
possibility that the bishop may establish an older or younger age, taking 
into account the specific circumstances of the diocese, to be able to fulfill 
the mission of sponsor. 

The second reason is discretional: the determination of whether, in 
this specific case, there is a proportional cause that justifies such an ex
ception is left to the judgment of the parish priest or the minister. 

- To have received the three sacraments of Christian initiation 
and lead a life congruent with the faith and the mission that they are 
about to fulfill. This is intimately related to the provisions set forth in 
§ 1,1° of the same canon. 

5. Praenotanda generalia, 8. 

6. Ibid. 
7. Cf. G. DAMMACO, "Missione dei genitori e munus dei padrini," in Monitor Ecclesiasticus 

115 (1990), p. 640. 
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-Not to be under any canonical penalty. 

- Not to be the mother or father of the baptized. Obviously, it would 
make no sense due to the secondary nature of the sponsors' mission itself 
in relation to the mission of the parents. 

All that has been said up to now lends special strength to the provi
sion included in c. 874 § 2. Consequently, it is understandable that, given 
the importance granted by the legislator to the distinctive mission of the 
sponsors, a member of a separate ecclesial community may only be admit
ted as a witness to the baptism and not as a sponsor. Furthermore, in the 
case where a witness from a separate ecclesial community is present, he 
or she will be admitted together with a Catholic sponsor. 
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CAPUT V 
De collati baptismi probatione et adnotatione 

CHAPTER V 

Proof and Registration of Baptism 

Qui baptismum administrat curet ut, nisi adsit patrinus, 
habeatur saltem testis quo collatio baptismi probari pos
sit. 

Whoever administers baptism is to take care that if there is not a sponsor 
present, there is at least one witness who can prove that the baptism was 
conferred. 

SOURCES: c. 779 

CROSS REFERENCES: cc. 849, 872, 873, 874 

COMMENTARY ------

Maria Blanco 

This canon opens the chapter addressed to "proof and registration of 
the Baptism administered" ( cc. 875-878). The juridical situation derived 
from the reception of this sacrament demands that necessary safeguards 
be applied to protect not only the public good of the Church, but also the 
rights of the faithful that flow from it. 1 

This canon turns out to be a novelty, in comparison with the previ
ous code regulation. The legislator ensures the proof in situations where 
the sponsor is absent from the celebration. The literal meaning of c. 872 
must not be forgotten: "quantum fieri potest." In other words, the pres
ence of the sponsors is only a prudent measure of convenience, which in 
no way affects the substance of the sacrament. In the specific case where 

1. Cf. E. TEJERO, commentary on cc. 875-878, in Pamplona Com. 
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the celebration takes place in the absence of a sponsor, the presence of a 
witness who may c onfirm the celebration of the sacrament is established 
as a precaution. If, the intention is only to obtain a guarantee of the proof, 
then this is not a requirement for the licit administration of the sacrament, 
since the legislator uses the expression "curet," meaning that if it is impos
sible for the witness to be present, there is no reason for the minister not 
to perform the baptism. Consider, for example, a case where there is dan
ger of death and no possibility of informing a third person, or the case of a 
minister, Catholic or not, who is unaware of the existence of this legal pre
caution. All of this is understood without in any way underestimating the 
legal "demands" for a sponsor and witnesses, something which would not 
be consistent with the mens legislatoris. 

It is clear, that proof that baptism has been conferred is an eminently 
practical matter, because doubts frequently arise as to its celebration and, 
given that baptism is a ianua sacramentorum (cf. c. 849), it is necessary 
at times to show a certificate that it was conferred. 
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Ad collatum baptismum comprobandum, si nemini fiat 
praeiudicium, sufficit declaratio unius testis omni excep
tione maioris, aut ipsius baptizati iusiurandum, si ipse in 
aetate adulta baptismum receperit. 

To prove that baptism has been conferred, if there is no conflict of inter
est, it is sufficient to have either one unexceptionable witness or, if the 
baptism was conferred upon an adult, the sworn testimony of the baptised 
person. 

SOURCES: c. 779 

CROSS REFERENCES: cc. 869 § 1, 870, 875 

COMMENTARY ------

Maria Blanco 

In situations where the celebration of a baptism cannot be proven 
from the baptismal certificate, the legislator provides for the admission of 
other proofs, namely, testimonial proof. This canon is a practical applica
tion of such a type of proof. 

The legislator uses the expression "si nemini fiat praeiudicium." Ob
viously, "the fact that someone receives baptism does not harm anyone; 
but the condition of having been baptized may be a reason for others not 
to enjoy certain advantages they would have a right to, had the person not 
been baptized. For example, if one of the spouses were to request the an
nulment of the contracted marriage on the grounds of not being baptized 
(impediment of disparity of cult), it could be detrimental to the other 
spouse ... ; being baptized and having suitable proof of it could also be det
rimental to someone, because then the Pauline privilege would not be ap
plicable. "1 

What the canon under discussion does is to protect, in the extent 
that the law makes it possible, the res veritatis. To do so, it facilitates 
using different means of proof. In this specific case, with the exception 
previously mentioned, the following are admitted: 

1. A. ALONSO LOBO, Comentarios al C6digo de Derecho Canonico II (Madrid 1963), 
pp. 154-155. 
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- the declaration of a sole witness, with two conditions: one objec
tive (that no harm be brought to anyone) and the other subjective (that it 
be a witness above all suspicion). If one of these two circumstances is 
missing, this probative means is invalid. 

- the sworn testimony of the person baptized; the only requirement 
in this case is that baptism must have been conferred upon an adult. 
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§ 1. Parochus loci, in quo baptismus celebratur, debet no
mina baptizatorum, mentione facta de ministro, pa
rentibus, patrinis necnon, si adsint, testibus, de loco 
ac die collati baptismi, in baptizatorum libro sedulo 
et sine ulla mora referre, simul indicatis die et loco 
nativitatis. 

§ 2. Si de filio agatur e matre non nupta nato, matris 
nomen inserendum est, si publice de eius materni
tate constet aut ipsa sponte sua, Codex plerumque 
non definit ritus, qui in actionibus liturgicis ins
cribendum est, si eius paternitas probatur aliquo 
publico documento aut ipsius declaratione coram pa
rocho et duobus testibus facta; in ceteris casibus, 
inscribatur baptizatus, nulla facta de patris aut pa
rentum nomine indicatione. 

§ 3. Si de filio adoptivo agitur, inscribantur nomina adop
tantium necnon, saltem si ita fiat in actu civili regio
nis, parentum naturalium ad normam § §  1 et 2 ,  
attentis Episcoporum conferentiae praescriptis. 

§ 1. The parish priest of the place in which the baptism was conferred 
must carefully and without delay record in the register of baptism the 
names of the baptised, the minister, the parents, the sponsors and, if 
there were such, the witnesses, and the place and date of baptism. He 
must also enter the date and place of birth. 

§ 2. In the case of a child of an unmarried mother, the mother's name is to 
be entered if her maternity is publicly known or if, either in writing or 
before two witnesses, she freely asks that this be done. Similarly, the 
name of the father is to be entered, if his paternity is established ei
ther by some public document or by his own declaration in the pres
ence of the parish priest and two witnesses. In all other cases, the 
name of the baptised person is to be registered, without any indica
tion of the name of the father or of the parents. 

§ 3. In the case of an adopted child, the names of the adopting parents are 
to be registered and, at least if this is done in the local civil registra
tion, the names of the natural parents in accordance with §§  1 and 2, 
subject however to the rulings of the Bishops' Conference. 

SOURCES: § 1: c. 777 § 1 ;  SCCouncil Resp., 31 ian. 1927; SCDS Normae, 
2 oct. 1941; OBP Prae gen., 29 
§ 2: c. 777 § 2 ;  CodCom Resp., 14 iul. 1922 (AAS 14 [1922] 
528) 
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Tit. I. Ch. V. Proof and Registration of Baptism c. 878 

Si baptismus neque a parocho neque eo praesente admi
nistratus fuerit, minister baptismi, quicumque est, de 
collato baptismo certiorem facere debet parochum paroe
ciae in qua baptismus administratus est, ut baptismum 
adnotet ad normam can. 877 § 1.  

If the baptism was administered neither by the parish priest nor in his 
presence, the minister of baptism, whoever that was, must notify the par
ish priest of the parish in which the baptism was administered, so that he 
may register the baptism in accordance with can. 877 § 1. 

SOURCES: c. 778; SCCouncil Resp., 31 ian. 1927 

CROSS REFERENCES: cc. 535 § 2, 857 § 2, 1137, 1138, 1139, 1140 

COMMENTARY ------

Maria Blanco 

1. These canons regulate the registration of baptism. It is important 
to emphasize that until 1870 in Spain, the ecclesiastical registries func
tioned as civil registries: "The guarantees offered from the beginning by 
the ecclesiastical registry were such that its use in the civil courts became 
practically indispensable. Thus, during three centuries, a purely ecclesias
tical institution was able to meet the needs of legal existence, regarding 
the proof of some of the most important legal status data, as effectively as 
civil registries have later, and, of course, without any complication or ex
pense on the part of the state." 

Even in areas under the influence of the Protestant reform, the 
churches, continued Pere Raluy, "copied the registration system of the 
Catholic Church and even today, in some states, its registries constitute 
the normal means of announcing baptisms, marriages and deaths." 1 

Along these lines, it is interesting to find a judicial decision from 
Spain's Supreme Court at the beginning of the century in which the claim
ant, born on February 1,  1869, as demonstrated by a certificate of bap
tism, proves that, on June 22, 1891 he was 22 years, 4 months and 22 days 
old. In other words, that since he was not 23 years old yet ( after publica
tion of the Civil Code of 1889), he was a minor. 

1. J. PERE RALUY, Derecho del Registro Civil I (Madrid 1962), p. 33. 
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2. Returning to the present canonic al regulations, the legal text 
(c. 877 § 1) is clear when it applies the expressions diligently and without 
delay to the registration. Similarly, it is quite clear when it enumerates the 
requirements that must be entered in the registry: name of the baptized, 
name of the minister, name of the parents, name of the sponsors and wit
nesses if used, place and day of birth, and place and day in which the bap
tism was celebrated. 

3. Besides these presc riptions, the diocesan provisions tend to add 
some other requirements, which Mostaza spec ifies as follows: 

- Place of Baptism: indicating in this case the c ity or town, the 
church with its title, the dioc ese, and sometimes the civil province (to 
avoid eventual conflicts when several towns have the same name). 

- Date of baptism: day, month, and year. 

- Name of the minister: stating whether he is a deacon or a presby-
ter; if he had permission from the parish priest to baptize. 

- Name of the baptized: the Ritual of Christian Initiation of Adults 
admits the imposition of a name according to the c ivil custom of the re
gion as long as it may assume a Christian sense (RCIA, 203. See commen
tary on c .  855). The CIC, although enc ouraging the imposition of a 
Christian name, does not establish different provisions in cases where the 
name is alien to the Christian viewpoint, although for years the practice 
has been to add the name of a saint, entering the previous name in paren
theses. 

- Date of birth: if this fact is unknown, the approximate age may be 
entered. 

- Data relevant to filiation: name of the parents, domicile. 

- Sponsors and witnesses: if any, their name and address will be en-
tered. 

- Baptism "sub condicione": if so, it must be acknowledged; also, if 
it was reiterated sub condicione because of doubts regarding the first bap
tism. 

- Signature of the parish priest: it is the custom for the minister 
who administered the baptism to sign. 

-Parish seal. 2 

4. The duty to register the baptism is the responsibility of the parish 
priest of the place where it is celebrated (c. 877 § 1), in contrast to the 
CJC/1917 established in c. 777 § 1: "Parish priests must carefully and with
out delay record in the register of baptism the names of the baptized, the 
minister, the parents, the sponsors and the place and date of baptism." For 

2. J. MANZANARES, Nuevo Derecho parroquial (Madrid 1988), pp. 148-149. 
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this reason, c. 878 of the CIC refers to c. 877 § 1, to ensure the registration 
when the minister is not the parish priest. 

In short, according to the new normative provisions, the following 
must be taken into account: 

a) the place where the registration must be made is in the parish 
where the baptism is performed, not the parish to which the person bap
tized would eventually belong because of his domicile ( cf .. 877 § 1); 

b) the person responsible for entering the information in the registry 
is the parish priest of the place where the baptism is celebrated ( c. 877 
§ 1); 

c) if the parish priest of the place is not the person performing the 
baptism, then the minister, must report the celebration of the sacrament 
so that the necessary registration may be made ( cf. c .  878). 

It is clear, therefore, that it is no longer necessary for the minister to 
report the celebration of the sacrament to the parish priest of the person 
being baptized (ratione domicilii) as was prescribed by c. 778 of the CIC/ 
1917: "With this repeal, any inconvenience arising from the duplicate reg
istration of the baptism regarding possible marginal entries to be made on 
the certificate of baptism according to c. 535 § 2 ( confirmation, marriage, 
adoption, sacred orders, perpetual profession in a religious institution, 
change of rite, etc.). "3 In other words, the disadvantages of the double reg
istration are no longer possible. 

5. Furthermore, the CIC establishes that, in the case of a child of an 
unmarried mother, the registration must be done as follows ( c. 877 § 2): 

a) registration of the name of the woman: if it is publicly known or if 
she voluntarily requests it (in writing or before two witnesses); 

b) registration of the name of the father: if paternity is proven by a 
public document or by the father's own declaration before the parish 
priest and two witnesses; 

c) registration only of the name of the person baptized: in cases that 
do not include the situations above. 

In comparison with the CIC/1917, the new Code has greatly simpli
fied this matter, taking into account that a distinction is no longer made 
between legitimate and illegitimate children as to the juridical effec ts; dis
tinction is only made regarding their characterization (see commentaries 
to cc. 1137-1140). 

6. In the case of an adopted child, registration must include ( c. 877 
§ 3): 

a) the name of the adopting parents; 

3. Ibid., p. 148. 
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b) the name of the natural parents: when it is thus entered in the civil 
registry of the region, taking into account the provisions of the bishops' 
conference in this matter. 

The Spanish Bishops' Conference4 has established the following in 
art. 9 of the General Decree on complementary norms to the Code of 
Canon Law: "In observance of the provisions of c. 877 § 3, parish priests 
must be careful that the registration of an adoptive child in the Book of 
the Baptized, include the name or names of the adopting parents, and 
other data contained in the registration of adoption entered in the Civil 
Registry, for which purpose the parish priest shall demand, before record
ing the information in the Book of the Baptized, the relevant Civil Registry 
document that legitimately certifies the adoption made." 

4. For English Speaking Conference of Bishop see Vol. V, Appendix III. 
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TITULUS II 

De sacramento Confirmationis 

TITLE II 

The Sacrament of Confirmation 

------- INTRODUCTION ------

Eloy Tejera 

1. Organization of this title 

In the current code, this title maintains the same name and number 
as it did in the CIC/1917. This effort to establish continuity with the previ
ous code was stated expressly by the legislative commission: "In the 
proposed schema, the Code's development order is maintained for confir
mation also." 1 However, changes were introduced in the chapter headings. 
For example, in the CIC/1917, discussion of confirmation started with 
cc. 780-781, related to the essential elements of the sacramental sign, but 
these canons were not a chapter in themselves, nor did a specific heading 
precede them. The CIC organizes this material into chap. I, "The Celebra
tion of Confirmation." Nevertheless, the introduction of this chapter does 
not affect the total number of chapters, because chap. III of the CIC/1917, 
"Time and Place to Confer Confirmation," is omitted in the CIC. Another 
minor change is reflected in the wording of the heading "Subject of the 
Confirmation," now stated as "The Persons to Be Confirmed." In all these 
changes, the legislator has maintained the parallel between this title's 
chapter headings and those of the previous title, related to baptism. Thus, 
one find a systematization that coherently articulates the canonical treat
ment of this subject matter, the development of which seeks to establish 
the elements of the rite necessary for the validity of the sacrament 
(chap. I); the services required from the minister (chap. II); the determina
tions regarding the capacity and legitimization of the subject, which mark 
his right to be confirmed ( chap. III); the provisions about the sponsors 
( chap. IV) and the norms related to the proof and registration of confirma
tion (chap. V). 

1. Comm. 3 (1971), p. 203. 

491 



cc. 879-896 Bk IV. Pt. I. The Sacraments TEJERO 

2. Substantive contents 

Regarding the substantive contents of this title, doctrine has re
vealed2 the existence of a plurality of values that are not always easily 
harmonized. The correct understanding of these values requires a consid
eration of the intense normative dynamics that, since Vatican II, have 
influenced the discipline regarding the sacrament of confirmation. These 
dynamics inevitably bear upon the provisions set forth in this title and re
flect on the determinations established by norms of particular scope that, 
on points such as the minister of confirmation and the age to receive the 
sacrament, highlight the difficulty of a unitary disciplinary treatment. 

With the spread of Christianity outside the cities and the generaliza
tion of the baptism of children, the separation of the administration of 
baptism and confirmation implemented in the Latin Church in the fourth 
century gave rise to disciplinary differences between the Eastern and 
Western churches that have manifested themselves in ecclesiastic and li
turgical law. Furthermore, the justification of the Latin practice occasion
ally has veered into theological formulations of a distinctive character in 
relation to those set forth by Eastern theology. 3 

With these precedents, the Vatican Council II  "confirms and ap
proves the ancient discipline concerning the sacraments which exist in 
the Eastern Churches, and also the ritual observed in their celebration and 
administration, and wishes this to be restored where such a case arises" 
(OE 12). It promotes a treatment of the discipline regarding confirmation 
that, turning away from the criteria set forth by the Council of Trent, 4 wel
comes with a broad ecumenical spirit the values of the practice of the 
Eastern Churches: "The established practice with regard to the minister of 
Confirmation, which has existed among eastern Christians from ancient 
times, is to be fully restored. Accordingly, priests are able to confer this 
sacrament, using chrism blessed by their patriarch or bishop" (OE 13). 

2. T. RINC6N-PEREZ, "Disciplina del culto divino," in Manual de derecho can6nico, 2nd ed. 
(Pamplona 1991), pp. 459ff; E. CAPPELLINI, "II Conferimento della confermazione in ordine 
alle esigenze teologiche e canoniche," in Monitor Ecclesiasticus 1 15 (1990), pp. 123-127; 
c. VAN DE WIEL, "The Sacraments in the Code of Canon Law. Introductory Norms, Baptism, 
and Confirmation," in Ephemerides Theologiae Lovaniensis 66 (1990), pp. 1 74-177; 
MP AGOSTINO, "I sacramenti dell'iniziazione cristiana," in Il Cod ice del Vaticano II. I 
sacramenti della Chiesa (Bologna 1989), pp. 52-53; D. SALACHAS, L'iniziazione cristiana 
nei Codici orientale e la tino (Bologna-Rome 1991) ,  pp.  104-107 ;  M. MORGANTE, I 
sacramenti nel Codice de Diritto canonico (Cinisello Balsamo 1986). For a more extensive 
bibliography, see, in this volume, my introduction to Liber IV: De la funci6n de santificar de 
la Iglesia, note 1. 

3. L. LEIJSSEN, "La confirmation. Origines, histoire et situation pastoral aujourd'hui," in 
Ques tions Li turgiques 70 ( 1989), pp. 1- 126; N JUNG, " Confirmation dans l 'Eglise 
occidentale," in Dictionnaire de Droit canonique, vol. IV (1949), pp. 75-109; R. FALSINI, 
"Confirmazione," in Nuovo Dizionario de Liturgia (Rome 1984), pp. 269-294. 

4. Sess. VII, de Sacr. Confirmationis, c. 3. Cf. A. MOSTAZA, El ministro extraordinario de 
la Confirmaci6n (Salamanca 1952), pp. 132-135. 
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As Baudry5 has pointed out, several of the initial proposals by the 
bishops related to the discipline of confirmation during the preliminary 
period of preparation for the Council focused on the extraordinary minis
ter of the sacrament. Later, both the Council Commission discussing the 
doctrine of the sacraments and the Commission on the Eastern churches 
emphasized not only the advisability for the Latin Church to broaden the 
authority granted to presbyters as extraordinary confirmation ministers,6 

but also the necessity of considering the breadth of tradition on this point, 
respecting the Eastern practice. 7 The presentation by Melkite Patriarch 
Maximus IV on this subject (see commentary on cc. 882-884 for a more 
detailed discussion), stood out because of the attention it commanded 
from members of the Council's Central Commission. 8 

The differences between Eastern and Latin practice are not limited 
to the minister of confirmation. Since the Eastern Churches ordinarily 
confer this sacrament at the same time as baptism, it is usual to adminis
ter this sacrament to infants. This tendency does not agree with the provi
sion set forth by the Council of Cologne in 1280 which, establishing seven 
as the age for receiving confirmation, changed the general tendency that 
favored moving the celebration of this sacrament before the age of discre
tion. This generated a difference between the French practice, which de
layed the reception of confirmation until after first communion, and that 
of Spain, Portugal, Latin America and the Philippines, which continued the 
ancient custom of confirming children prior to the age of discretion.9 

Although determining that the sacrament of confirmation should be 
administered to the faithful around the age of discretion, the current 
Code (see commentary on c. 891), in referring to the bishops' conferences 
the determination of another age, has facilitated the delay in the reception 
of this sacrament allowed in the provisions set forth by the bishops' con
ferences. 10 The implied dynamics diverge from the Eastern discipline, so 
esteemed on other disciplinary points related to this sacrament. 

If in discussing the minister and the subject of confirmation the 
canons in this title reflect tendencies as significant as these, other impor
tant clarifications have been made regarding the essential rite of this 

5. G.H. BAUDRY, "La reforme de la confirmation de Vatican II a Paul VI," in Melanges de 
science religieuse 45 ( 1988), p. 84; Cf. J. ZERNDL, Die Theologie der Firmung in der 
Vorbereitung und in den Akten des Zweiten Vatikanischen Koncils (Paderborn 1986). 

6. G.H. BAUDRY, "La reforme . . .  ," cit, pp. 85-86. 
7. Ibid., pp. 86- 89. 
8. Ibid., p. 86. 
9. A. MosTAZA, "La edad de los confirmandos," in Anthologica annua 4, (1956) pp. 341-

384; D. TETTAMANZI, ''L'eta della cresima nella disciplina della Chiesa latina," in Scuola 
cattolica 195 (1967) , pp. 34-61 ; I. BIFFI, "L'eta della confirmazione e i suoi problemi , "  in 
Ambrosius (1967), pp. 54-83. 

10. Cf. J.T. MARTIN DE AGAR, Legislazione delle Conferenze Episcopali complementare al 
CIC (Milan 1990), passim. 
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sacrament, whic h must be taken into acc ount to c orrec tly interpret 
cc. 880 and 881. In fact, Paul VI, 11  after pointing out that, throughout the 
centuries, the sacrament's rites have undergone changes in the East as 
well as in the West(which highlights the considerable power of the Church 
to adapt the sacraments) determines that the essential rite of confirmation 
is anointing with chrism, not the imposition of hands. Furthermore, aban
doning the formula used in the Latin Church until then, Paul VI orders the 
use in the West of the anc ient formula of the Byzantine rite, which high
lights the value of the seal of the gift of the Holy Spirit. With these provi
sions, the Holy See fulfilled the direct ives of Vatic an II: "The rite of 
confirmation is to be revised also so that the intimate connection of this 
sacrament with the whole of the Christian initiation may more clearly ap
pear." (SC 71) 

These changes in the disc ipline of confirmation, although quite im
portant, are not what one finds repeated most in the Vatican II texts; it is 
the spec ific ecc lesial position of the confirmed that are stressed with 
greatest insistence: 12 "By the sacrament of Confirmation they are more 
perfectly bound to the Church and are endowed with the spec ial strength 
of the Holy Spirit. Hence they are, as true witnesses of Christ, more 
strictly obliged to spread the faith by word and deed" (LG 11). In addition 
to this text, the direct  source of c. 879, others stress that the confirmed 
"have ... , as living members, the vocation of applying to the building up of 
the Church ... . The apostolate of the laity is a sharing in the salvific mis
sion of the Church" (LG 33). "Inserted as they are in the Mystical Body of 
Christ by Baptism and strengthened by the power of the Holy Spirit in con
firmation, it is by the Lord himself that they are assigned to the aposto
late" (AA 3). The profound influenc e  of this divine voc ation of the 
confirmed in the building up of the universal Church is thus stated in Ad 
gentes 11: "All Christians by the example of their lives and the witness of 
the word, wherever they live, have an obligation to manifest the new man 
which they put on in Baptism, and to reveal the power of the Holy Spirit 
by whom they were strengthened at confirmation, so that others, seeing 
their good works, might glorify the Father (cf. Mt 5:16) and more perfectly 
perceive the true meaning of human life and the universal solidarity of 
mankind." This doctrine has been a basic determining factor, not only of 
the provisions set forth in c. 879 , but also in the formalization of the duty 
and the right of all the faithful to the apostolate (c. 211), specifically the 
laity, in cc. 224-226. 

1 1 .  Ap. Const. Divinae consortium naturae, August 15, 1971, in AAS 63 (1971), pp . 657-
664. 

12. LG 1 1; LG 33; AA 3; AG 1 1; AG 36. 
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Tit. II. The Sacrament of Confirmation c. 879 

Sacramentum confirmationis, quod characterem imprimit 
et quo baptizati, iter initiationis christianae prosequen
tes, Spiritus Sancti dono ditantur atque perfectius Eccle
siae vinculantur, eosdem roborat arctiusque obligat ut 
verbo et opere testes sint Christi fidemque diffundant et 
defendant. 

The sacrament of confirmation confers a character. By it, the baptized 
continue their path of Christian initiation. They are enriched with the gift 
of the Holy Spirit, and are more closely linked to the Church. They are 
made strong and more firmly obliged by word and deed to witness to 
Christ and to spread and defend the faith. 

SOURCES: Rituale Romanum, 1952, tit. III, ch. I; LG 11; AG 36; PO 5; 
PAULUS Pp. VI, Ap. Const. Divinae consortium naturae, 
15 aug. 1971 (AAS 63 [1971] 660); RConf 1 ,  2; OBP Prae 
gen., 2 

CROSS REFERENCES: 205, 211, 224-226, 375, 573, 605, 747 § 1, 842 § 1, 
845 § 1, 849, 866, 879, 881, 889 § 2, 891, 897, 913, 
959, 998, 1008-1009, 1015 § 3, 1033, 1055-1062, 
1065 § 1 

COMMENTARY ------

Eloy Tejera 

Among the observations made by the Coetus de sacramentis in No
vember 1971 relating to the first Schema canonum was that the projected 
schema, as well as the CIC/1917, lacked a canon setting forth the meaning 
of the sacrament of confirmation and its importance in Christian life. In 
addition, it was observed that c. 68 of the projected schema of the LEF in
cluded text to fill this legal gap, which, were the LEF not promulgated, 
deserved to be included in the provisions of the CIC regarding confirma
tion.1 The wisdom of this observation not only resulted in this initial 
canon of the title The Sacrament of Confirmation, but also demonstrated 
the advantages of placing canons at the beginning of each title related to 
the sacraments (cc. 849, 879, 897, 959, 998, 1008-1009, 1055-1062) which 
state the influence each sacrament has on the external and visible 

1. Comm. 3 (1971) ,  p. 203. 
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conformation of the body of the Church, according to the teachings set 
forth in Lumen gentium 11 and, more succinctly, in c. 205. 

l. Sacramental Character of Confirmation 

In this description of the ecclesial situation flowing from the sacra
ment of confirmation, the canonical relevance of which has been empha
sized by doc trine, 2 one finds the first reference to the fac t that the 
confirmation confers a character. This is a basic fact, as witnessed to by 
cc. 845 § 1, 1008 and 1015 § 3 ,  which cannot be ignored by the canonical 
system. While the sacramental character is mentioned in Lumen gentium 
11 in explaining the ecc lesial dimension of baptism, it is not repeated 
again in that text (direct source of the canon under discussion) when, im
mediately after, the meaning of confirmation in the struc turing of the 
Church is explained. As a result, the reference to the character conferred 
by confirmation cited by the canon under discussion, while not expressly 
a part of Lumen gentium 11 regarding confirmation, is consistent with the 
contents of that text. 

In close relationship to the proper contents of the character, Lumen 
gentium 11 uses a concept long in doc trinal tradition, clearly defined by 
Saint Thomas,3 and having a profound juridical significance: deputatio. 
The Angelic Doctor accompanies this concept with those of potentia spi
ritualis or potestas spiritualis4 that, in relation to the confirmed, have a 
specific connotation: confirmatus accipit po testatem publice fidem 
Chisti verbis profiteri quasi ex officio. 5 But, before taking into consider
ation the terms in which c. 879 sets forth the contents of this office, we 
must point out the significant dimension inherent in the sacramental char
acter itself. 

2. T. RINCON-PEREZ, "Disciplina canomca del culto divino," in Manual de Derecho 
can6nico, 2nd ed. (Pamplona 1991),  pp. 467-4 71;  E. CAPPELLINI, "Il conferimento della 
confermazione in ordine alle esigenze teologiche e canoniche," in Monitor ecclesiasticus 115  
(1990), pp. 123-142; MP AGOSTINO, "I sacramenti dell'iniziazione cristiana," in Il Cadice del 
Vaticano II. I sacramenti della Chiesa (Bologna 1989), pp. 54-57; D. Salachas, L'iniziazione 
cristiana nei Codici orientate e latino (Bologna 1992), pp. 103-107. For a more extensive 
bibliography, see Introduction to Liber IV: De la funci6n de santificar de la Iglesia, note 1. 

3. S. Th., III, q. 42, a. 1 ad 3; q. 63, a. 1, ad 1; q. 63, a. 2. Cf. J. Galot, La nature du caractere 
sacramentel. Etude de theologie medievale (Paris-Louvain 1958); E. Doronzo, "Originis et 
evolutionis doctrinae de 're et sacramento' brevis delineatio," in Revue de l'Universite 
d'Ottawa. Section Special 3 (1934), pp. 213-228; idem, "Doctrina de 're et sacramento' in 
genere," ibid. 4 (1935), pp. 238-260; idem, "De charactere ut est 'res et sacramentum,"' ibid. 5 
(1936), pp. 243-261; idem, De 're et sacramento' in sacramentis non characteristicis, ibid. 6 
( 1937) , pp.  1 8 1-193; E .  Tejero, "La 'res et sacramentum' estructura y espiritu del 
ordenamiento can6nico. Sfntesis doctrinal de Santo Tomas," in Sacramentalidad de la Iglesia 
y sacramentos (Pamplona 1983), pp. 427-460. 

4. S. Th. , III, q. 63, arts. 2 and 5; ibid., q. 72, a. 9; Suppl. q. 34, a. 2 ad 2. 
5. S. Th. ,  III, q. 72, a. 2 ad 5. 
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Along these lines, in relation to the sacramental rite of confirmation, 
some authors have not succeeded in differentiating the baptismal anoint
ing from the anointing of confirmation. 6 However, it must be taken into ac
count that the significant nature of the character of this sacrament has 
been taught, although in different ways, by the Eastern tradition, which 
sees the confirmed as marked with the seal of the gift of the Holy Spirit 
(cf. c. 692 CCEO), as well as by the Latin tradition. The Latin tradition 
contemplates the sacramental character of confirmation as a conforma
tion with Christ, plenus gratia et veritate, 7 according to the general doc
trine on the sacramental character, which is the "character Christi, 
cuius sacerdotio configurantur fideles secundum sacramentales charac
teres, qui nihil aliud sunt quam quaedam participationes sacerdotii 
Christi, ab ipso Christo derivatae. ,,s 

The reference made by this canon to the character conferred by con
firmation is a basic factor in the determination of its specific sacramental 
nature, which was confirmed by the Council of Trent when it condemned 
whoever "said that the confirmation of the baptized is an idle ceremony 
and not a true and proper sacrament, or that in antiquity it was nothing 
more than a certain catechesis intended to explain to adolescents the rea
son for their faith."9 Certain pastoral attitudes seem to be very close to 
these statements. As the Spanish Bishops' Conference has observed, they 
"seem to consider as the most essential element of this sacrament the per
sonal and free ratification that the candidates make of their baptism, upon 
accepting as theirs the faith and the baptismal obligations that in their in
fancy others professed in their stead. In this context, the free acceptance 
of the faith, publicly expressed in confirmation, would make up for the 
lack of freedom with which baptism was received by those who were bap
tized before reaching the age of reason."10 

2. Confirmation and Christian Initiation 

The progress in the path of Christian initiation that, in the canon 
under discussion, is implied by the sacrament of confirmation, has a spe
cific meaning, which Paul VI expressed vigorously at the beginning of the 
Apostolic Constitution Divinae consortium naturae: "The consortium of 

6. Cf. p. BERNARD, "Confirmatio," in Dictionnaire de Theologie Catholique, III-1, cols. 
1062-1070; p. GALTIER, Imposition des mains, ibid., VII-2, cols. 1387-1393. 

7. S. Th. , III, q. 72, a. 1 ad 4 and a. 5 ad 1. 
8. S. Th. , III, q. 63, a. 3. 
9. Seer. St. March 3, 1547, c. 1 De sacram. confirmationis. 

10. "Nota de la Comisi6n Episcopal para la doctrina de la fe sobre algunos aspectos 
doctrinales del sacramento de la confirmaci6n," 3, in BOCEE 32 (1991), p. 158. Cf. T. RINC6N
PEREZ, "La salvaguardia de los derechos de los fieles en el proceso de preparaci6n para los 
sacramentos," in Fidelium iura 3 (1993), pp. 124-125. 
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divine nature, with which man is enriched through the grace of Christ, 
bears a certain resemblance to the birth, growth and nourishment of natu
ral life. So the faithful are born again through baptism, strengthened by 
the sacrament of confirmation, and finally nourished with the bread of 
eternal life in the Eucharist, in such a way that, through these sacraments 
of Christian initiation, they partic ipate more and more in the treasures of 
divine life and progress in the perfection of charity."1 1 

This understanding of confirmation as a growing and strengthening 
in the divine life and in the perfection of charity clarifies the harmonious 
relationship existing between baptism and confirmation as sacraments of 
Christian initiation. This is a fact of unquestionable importance, stressed 
in Sacrosanctum Concilium 71: "The rite of confirmation is to be revised 
also so that the intimate connection of this sacrament with the whole of 
the Christian initiation may more clearly appear." This is also the sense of 
the words of the Melkite Patriarch Maxim us IV at the Vatican Council II, 
who, highlighting the Eastern tradition of conferring both of these sacra
ments of Christian initiation at the same time, 12 is a witness of the specific 
sacramental nature of each of them, consistent with the communion of 
faith with which the Eastern and Western churches confess seven sacra
ments. 

The initiatory character of confirmation implies that those who are 
going to receive this sacrament must advance in their doctrinal formation 
through specific preparation, required for the lawful reception of the sac
rament in c. 889 § 2 ,  and parallel to the provisions set forth in cc. 865 and 
867 § 1 in relation to baptism. It is the importance of this doctrinal forma
tion that has motivated the corresponding rituals to set guidelines for such 
catechesis. But, the importance of these guidelines must not lead one to 
forget the wise observation made in the Vatican Council II chamber by the 
then Cardinal Wojtyla: "Christian initiation, from the pastoral point of 
view, overflows the sacraments of baptism and confirmation."13 

Therefore, once the sacrament of baptism and confirmation are re
ceived, the pastoral action of the Church must offer a continuing care of 
souls that keeps teaching, educ ating and healing each of the faithful so 
that, comforted by this care, they may seek the sanctity of life distinctive 
of those who have been confirmed and strengthened in Christ. In this, "the 
Eucharist appears as the source and the summit of all preaching of the 
Gospel: c atechumens are gradually led up to participation in the Eucha
rist, while the faithful who have already been consecrated in Baptism and 

1 1 . AAS 63 (1971), p. 657. 
12. G.H. BAUDRY, "La reforme de la confirmation de Vatican II a Paul VI," in Melanges de 

science religieuse 45 (1988), pp. 86-88. 
13. Acta Synodalia Sacros. Cone. Oecum. Vaticani II, vol . I, periodus prima, pars II, 

p. 315. Cf. G.H. BAUDRY, "La reforme . . .  ," cit., p. 92. 
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confirmation are fully incorporated in the Body of Christ by the reception 
of the Eucharist" (PO 5). 

Along the lines of this mutual complementarity of the three sacra
ments of Christian initiation, c. 842 § 1 states: "The sacraments of baptism, 
confirmation and the blessed Eucharist so complement one another that 
all three are required for full Christian initiation. " Because of the unity be
tween confirmation and the Eucharist as sacraments of initiation, c. 881,  
in accordance with provisions of liturgical law ( cf. RCIA, 34-36),  points to 
the appropriateness of celebrating the sacrament of confirmation within 
Mass (see commentary on c. 881). On the other hand, the relationship be
tween the Eucharist and the other sacraments of initiation is the reason 
for providing in c. 913 that it is necessary that children be given careful 
preparation to receive the Eucharist. But, at the same time, the Eucharist 
has a value that goes beyond the scope of Christian initiation, since, as 
c. 897 states that the Eucharistic sacrifice "is the summit and the source of 
all worship and Christian life. By means of it the unity of God's people is 
signified and brought about, and the building up of the body of Christ is 
perfected. The other sacraments and all the ecclesiastical works of the 
apostolate are bound up with, and directed to, the blessed Eucharist."  

3.  Witness to a strong and mature faith 

"By Confirmation Christians, that is, those who are anointed, share 
more completely in the mission of Jesus Christ and the fullness of the 
Holy Spirit with which he is filled, so that their lives may give off 'the 
aroma of Christ' (2 Cor 2 :15)" (CCC, 1294). This vocation of the confirmed 
is based on the sacramental effect first brought about by this sacrament, 
which "is the full outpouring of the Holy Spirit as once granted to the 
apostles on the day of Pentecost" (CCC, 1302). This outpouring of the 
Holy Spirit induced the Apostles to witness to the name of Christ, and the 
ecclesial mission of the confirmed is projected along the same lines, since, 
as the Council of Florence states, "the effect of this sacrament is that in it 
the Holy Spirit is given for strength, just as it was given to the Apostles on 
the day of Pentecost, so that the Christian may confess the name of Christ 
with audacity. " 14 

The apostolic vocation of the confirmed, integrated into the mission 
that the Church has received of announcing Christ to the world, with 
words and works, is realized in different forms (cf. AA 6), by those who, 
having received the ministerium verbi et sacramentorum, must have be 
attentive to the faithful tanquam patres in Cristo, showing their priestly 
and pastoral face ( cf. LG 28). For the laity, "it pertains to them in a special 
way so to illuminate and order all temporal things with which they are so 

14. CONC. FLOREN., Seer. St.. VIII, Bulla unionis Armeniorum. 
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c losely associated that these may be effected and grow acc ording to 
Christ and may be to the glory of the Creator and Redeemer" (LG 31). In 
the performance of this apostolic mission, the laity must, "being in close 
contac t with men through their life and work, hope to offer them an au
thentic Christian witness and work for their salvation, even in those 
places where they cannot preach Christ in full. They are not working for 
the merely material progress or prosperity of men; but in teaching the reli
gious and moral truths, which Christ illumined with his light, they seek to 
enhance the dignity of men and promote fraternal unity, and in this way, 
are gradually opening a wider approach to God" (AG 12; cf. AG 11 and 15). 

In any case, in the performance of these different forms of aposto
late, one must take into account that "It is the Father's will that we should 
recognize Christ our brother in the persons of all men and love them with 
an effective love, in word and in deed, thus bearing witness to the truth. In 
this way men all over the world will awaken to a lively hope that they will 
one day be admitted to the haven of surpassing peace and happiness in 
their homeland radiant with the glory of the Lord" (GS 93). 

Without going into the origin of the variety of forms of the aposto
late, the maturity in faith and the audacity to witness to Christ which flow 
from the grace given in confirmation obliges us to take into consideration 
which paths make it possible to be faithful to the duty of witnessing to 
Christ. Along these lines, Vatican II stressed that all Christians "have a 
right to a Christian education. A Christian education does not merely 
strive for the maturing of a human person as just now described, but has 
as its principal purpose this goal: that the baptized, while they are gradu
ally introduced the knowledge of the mystery of salvation, become ever 
more aware of the gift of Faith they have received, and that they learn in 
addition how to worship God the Father in spirit and truth ( cf. Jn 4:23) es
pec ially in liturgical action, and be c onformed in their personal lives ac
cording to the new man created in justice and holiness of truth (Eph 4:22-
24); also that they develop into perfect manhood, to the mature measure 
of the fullness of Christ ( cf. Eph 4: 13) and strive for the growth of the Mys
tical Body; moreover, that aware of their calling, they learn not only how 
to bear witness to the hope that is in them ( cf. Pt 3 :  15) but also how to 
help in the Christian formation of the world that takes place when natural 
powers viewed in the full consideration of man redeemed by Christ con
tribute to the good of the whole society" (GE 2). 

In relation to the maturity of this witnessing that is the duty of the 
confirmed, it must be remembered, with Vatic an Council II, that "since 
Jesus, the Son of God, manifested His charity by laying down His life for 
us, so too no one has greater love than he who lays down his life for 
Christ and His brothers (230) From the earliest times, some Christians 
have been called upon, and some will always be called upon, to give the 
supreme testimony of this love to all men, especially to their persecutors. 
The Church considers martyrdom an exceptional gift, the fullest proof of 
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love. By martyrdom, a disciple is transformed into an image of his Master 
by freely accepting death for the salvation of the world, as well as confor
mity to Christ in the shedding of his blood. Though few are presented 
such an opportunity, nevertheless, all must be prepared to confess Christ 
before men, even in the midst of persecutions, which will never be lack
ing to the Church, in following the way of the cross" (LG 42). 

The strength and maturity with which the confirmed must give wit
ness to Christ is projected regarding the consistency with which the 
Church, "by preaching the truths of the Gospel, and bringing to bear on all 
fields of human endeavor the light of her doctrine and of a Christian wit
ness, she respects and fosters the political freedom and responsibility of 
citizens" (GS 76). The strength of the Holy Spirit, received by the con
firmed, will move them to be faithful to the duty of giving witness and de
fending their faith when the public powers adopt provisions that cannot be 
reconciled with the law of Christ: "When they take you to the synagogues, 
before the magistrates and the authorities, do not worry about how or what 
you must answer or say, because the Holy Spirit will teach you at that time 
what you must say" (Lk 12:11-12). This gives meaning to the doctrine that 
places in the public scope the right and the duty that the confirmed have to 
give witness to Christ with maturity and strength: "confirmatus accipit po
testatem publice fidem Christi verbis profiteri, quasi ex officio."15 

The public character of the testimony of faith that must be given by 
the confirmed is linked to the vision that the early Church had regarding 
the confessor of the faith: his confession had to be performed ductus 
coram po testate, which carried the consequence of being castigatus in 
catenis or being inclusus in carcere. It was not enough to confess the 
faith and risk a simple castigatio domestica. 16 That is why, in Dignitatis 
humanae 11, while insisting on the necessity of recognizing the legitimacy 
of the civil authority, Vatican II stressed that the children of the Church 
"did not hesitate to speak out against governing powers which set them
selves in opposition to the holy will of God ... This is the way along which 
the martyrs and other faithful have walked through all ages and over all 
the earth." This existing relationship between martyrdom and the conf es
sion of the faith before the public powers, as Cardinal Ratzinger has 
pointed out, is a consequence of the conflict between the Church and the 
world. Therefore, only confessing the power of the Pope and of the eccle
siastical hierarchy makes martyrdom before the civil powers possible, be
cause if the power of the Church was assimilated to that of the state, or 
worldly dominion over the Church were admitted, martyrdom would, in 
good measure, have been eliminated. 17 

15. S. Th. , III, q. 72, a. 5 ad 2. Cf. J.M. RIVAS, "Efectos juridicos del sacramento de la 
confirmaci6n," in Ius Canonicum 6 (1966), pp. 406-410. 
16. Cf. B. BOTIE, La Tradition Apostolique de saint Hippolyte (Minden 1966), p. 28. 
17. Cf. J. RATZINGER, Iglesia, ecumenismo y politica. Nuevos ensayos eclesiol6gicos 

(Madrid 1987), pp. 44-47. 
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While martyrdom is the pre-eminent form of public witness to Christ, 
it does not exhaust the scope of confession of faith before the public pow
ers to which the confirmed are called. Vatican II shows the possibilities 
open to the laity in this area in virtue of its ecclesial vocation, but "let 
them not hide this their hope then in the depths of their hearts, but rather 
express it through the structure of their secular lives in continual conver
sation and in 'wrestling against the world rulers of this darkness, against 
the spiritual forces of iniquity' (Eph 6:  12)" (LG 35). 

The struggle with the dominators of this world, which is proper to 
the ecclesial mission of the confirmed, takes on greater significance in a 
world in which laws and social customs often ignore permanent values. 
The laity "are given this special vocation: to make the Church present and 
fruitful in those places and circumstances where it is only through them 
that she can become the salt of the earth" (LG 33). Thanks to the fact that, 
through confirmation, they have with them forever the "Spirit of the truth 
that the world cannot receive" (Jn 14, 17), the faithful will not falter in 
their effort to perform "their special vocation ... to seek the kingdom of 
God by engaging in temporal affairs and directing them according to God's 
will" (LG 31). "By uniting their forces, let the laity so remedy the institu
tions and conditions of the world when the latter are an inducement to 
sin, that these may be conformed to the norms of justice, favoring rather 
than hindering the practice of virtue" (LG 36). 

4. Duty of the confirmands in canonical terms and their full 
incorporation into the Church 

The statement of the canon under discussion that the confirmed re
main linked more perfectly to the Church is readily understandable, be
cause it is through the Holy Spirit, the source of living water that springs 
up to eternal life, that the Father gives life to men, "dwells in the Church 
and in the heart of the faithful, as in a temple (cf. 1 Cor 3:16; 6:19). In them 
he prays and bears witness to their adopted sonship ( cf. Gal 4:6; Rom 
8:15-16, 20). Guiding the Church in the way of all truth (cf. Jn 16:13) and 
unifying her in communion and in the works of ministry, he bestows on 
her varied hierarchic and charismatic gifts" (LG 4). In this way, the testi
mony of living faith that the confirmed must give is consistently integrated 
into the prolonged redeeming action performed by all the Church which 
"has been sent to those who live in the same territory as itself, but do not 
believe in Christ so that it might be for them, by the example of the lives of 
the faithful and of the whole community, a sign indicating Christ" (AG 20). 

This teaching agrees with the doctrine of the Angelic Doctor, who 
sees confirmation as sacramentum plenitudinis gratiae, 18 as quoddam 
spirituale augmentum promovens hominem in spiritualem aetatem 

18. S. Th., III, q. 72, a. 1 ad 4 and a. 5 ad 1 .  
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perfectam, 19 quasi ultima consummatio baptismi. 20 These expressions 
reflect Saint Paul's teachings about this sacrament from antiquity: "But it 
is God who establishes us with you in Christ, and has commissioned us; he 
has put his seal upon us and given us his Spirit in our hearts as a guaran
tee" (2 Cor 1: 21-22). 

This capacity to bear witness to Christ, granted by the Holy Spirit 
and received at confirmation, can only reflect positively on canonical de
terminations that take into consideration the potential of this sacrament 
to dispose the faithful to receive other sacraments: "Only one who has re
ceived the sacrament of sacred confirmation may lawfully be promoted to 
orders" (c. 1033). Moreover, this also applies to marriage (c. 1065 § 1). 

It behooves us to ask, in a more general way, if the strength con
ferred by the gift of the Holy Spirit, received in confirmation, should influ
ence the duty of and right to the apostolate that all faithful have. The texts 
of Vatican II related to this issue ( cf. LG 33; AA 3) do not allow them to be 
used as grounds for a specific scope of the duty of and right to the aposto
late that the Church recognizes as that of the confirmed. Neither does the 
current code, in formulating the duty of and right to the apostolate, in 
c. 211, establish any specification related to confirmation, which is consis
tent with the general character of its exposition. Consequently, it must be 
concluded that canon law, outside the determinations established in 
cc. 1033 and 1065 § 1 on the lawful reception of the sacred orders and of 
marriage, does not mention the influence of confirmation in the juridical 
configuration of the statute of the faithful. 

19. Ibid., a. 5. 
20. S. Th., III, q. 72, a. 9. Cf. E. TEJERO, "La 'res et sacramentum' . . . " cit., pp. 440-442. 
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CAPUT I 
De Confirmationis celebratione 

CHAPTER I 
The Celebration of Confirmation 

§ 1. Sacramentum confirmationis confertur per unctio
nem chrismatis in fronte, quae fit manus impositione 
atque per verba in probatis liturgicis libris praes
cripta. 

§ 2 .  Chrisma in sacramento confirmationis adhibendum 
debet esse ab Episcopo consecratum, etiamsi sacra
mentum a presbytero ministretur. 

§ 1. The sacrament of confirmation is conferred by anointing with chrism 
on the forehead, which is done by the laying on of the hand, and by 
the words prescribed in the approved liturgical books. 

§ 2. The chrism to be used in the sacrament of confirmation must have 
been consecrated by a Bishop, even when the sacrament is adminis
tered by a priest. 

SOURCES: § 1: c. 780, 781 § 2; PAULUS Pp. VI, Ap. Const. Divinae con
sortium naturae, 15 aug. 1971 (AAS 63 [1971] 657, 664); PC
IDSVC Resp., 6 iun. 1972 (AAS 64 [1972] 526); RConf 9 
§ 2: c. 781 § 1 ;  Ordo Benedicendi Oleum Catechumenorum 
et Infirmorum et Conficiendi Chrisma, 3 dee. 1970, Prae 6;  
RConf 10 

CROSS REFERENCES: 
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COMMENTARY ------

Jose Luis Gutierrez-Martin 

1 .  Liturgical expression of the sacrament 

Canon 880 regulates the liturgical expression of the sacrament of 
confirmation, in regard to its fundamental structure. By fundamental 
structure, we mean that reality which was expressed in the classical man
uals, starting from Aristotelian philosophical terminology, as sacramental 
substance and form. That terminology does not appear in the most recent 
magisterial documents, in the CIC, or in its sources. 1 In the liturgical 
books, essence of the sacramental rite is the pref erred term, an expres
sion the CCC will later adopt as essential rite ( cf. CCC, 1300). 

The conclusion expressed by the CIC and incorporated into the rit
ual practice of the liturgical books2 is based on the doctrine formulated in 
1971 by the Apostolic Constitution Divinae consortium naturae. After an 
exhaustive analysis of eucharistic, liturgical, theological, and magisterial 
texts, this Constitution established that, in the future, the following was to 
be observed in the Latin Church: "The sacrament of confirmation is con
ferred by anointing with chrism on the forehead, which is done by the lay
ing on of the hand, and by the words: 'accipe signaculum doni Spiritus 
Sancti' [receive by this sign the gift of the Holy Spirit]."3 The Constitution 
defined this as "the essence itself of the rite of the sacrament," and this 
doctrine was incorporated into the praenotanda of the liturgical books 
( cf. RConf, 9; cf. also CCC, 1300). 

With the promulgation of this apostolic constitution and the relevant 
liturgical texts, the sacramental practice incorporated by the CIC/1917 
was repealed, which had stated that "the sacrament of confirmation must 
be conferred by the laying on of the hand, together with the anointing with 
chrism of the forehead, and by the words prescribed in the pontifical 
books approved by the Church" ( c. 780 CIC/1917). The apostolic constitu
tion introduced a modification with "the purpose that the revision of the 
rite of confirmation ( cf. SC 71) also opportunely comprehend the essence 
itself of the sacramental rite. "4 

1. Cf. PAUL VI, Ap. Const. Divinae consortium naturae, June 15, 1971, in AAS 63 (1971), 
pp. 657-664; cf. also the liturgical books currently in use: see infra, note 2. 

2. After the liturgical reform promoted by the Vatican Council II, the rite of Confirmation, 
adapted to the circumstances of the candidates, can be found in two different books: RConf 
(1971) and RCIA (1972, 2nd ed. 1974). Logically, in both cases, the fundamental structure of 
the sacrament remains the same. 

3. Ap. Const. Divinae consortium naturae, cit., pp. 663-664. 
4. Ibid., p. 663. 
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2. Differences from the previous sacramental practice 

The differences between these texts must not be considered merely 
stylistic, since they manifest a different understanding regarding the es
sential expression of the sacrament of confirmation. For the CJC/1917, the 
substance of confirmation was composed of the laying on of the hand and 
the anointing with chrism, two simultaneous but different gestures. A 
commentary on c. 780 of the CJC/1917 explained, "As we can easily de
duce from the foregoing up to now, anointing and the laying on of hands, 
considered separately, are closely related parts of the sacrament; which 
together result in the complete material element of the sacred rite. "5 In re
ality, this exegesis of the canon did no more than assume the ritual prac
tice introduced by Benedict XIV (1756), who had modified the rubric of 
the post-tridentine Pontifical, so that, during anointing, the ministers laid 
on their hand, flat, over the head of the candidate: "quod dum dicit . . .  [sac
ramental formula] ,  imposita manu dextera super caput confirmandi, pro
ducit pollice sign um crucis in fronte illius . . . . " In this way, the dual 
sacramental substance was manifested, in contrast to the common theo
logical doctrine, which was inclined to anointing alone as the essential el
ement of the sacrament. This ritual practice was also the basis of c. 781 § 2 
of the CJC/1917, which provided that "anointing shall not be done with any 
instrument, but with the hand of the minister himself, duly placed on the 
head of the confirmation candidate." 

The new draft is inclined, however, towards the presence of a single 
essential gesture, anointing with chrism, which would assume the theolog
ical meaning of the laying on of the hand testified to in the apostolic writ
ings. 

In effect, the intention of the legislator is not reduced to a mere mod
ification of nuance. On the contrary, in the present doctrine of the Magis
terium, confirmation is conferred by anointing with chrism alone, for this 
element adequately signifies the apostolic laying on of hands. The Apos
tolic Constitution Divinae consortium naturae expresses it this way: "In 
the conferring of confirmation in the Eastern and Western Churches . . .  the 
anointing with chrism occupied the first position, which represents in 
some manner the laying on of hands used by the Apostles ."6 This is mani
fested in the rubrics of the present ritual when, in contrast to the prior rit
ual, it is not provided that the minister lay his right hand on the head of 
the candidate during the anointing: "the Bishop dips the thumb of his right 
hand into the holy Chrism and makes the sign of the cross with it on the 
forehead of the confirmation candidate" (RConf 34). 

The point was made clearer in a response of the PCIDSVC, when it 
stated that, during the anointing, it is not necessary to lay on the hand, 

5. Comentarios al C6digo de Derecho Canonico, II (Madrid 1963), p. 163. 
6. Ap. Const. Divinae consortium naturae, cit., p. 663. 
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since the understanding of the norm of the Constitution was that the dip
ping of the thumb into the Chrism manifested the laying on of the hand. 7 

This assimilation of the laying on of the hand into anointing had been ex
pressed by medieval theologians and assumed by the Magisterium.8 

3. The historical problem 

Throughout the centuries, attempts have been made to determine 
the indispensable elements that constitute the essential elements of con
firmation. 9 The difficulty of the task springs from the historical develop
ment of the liturgy of the sacrament, thus, "right from the beginning, the 
gift of the Holy Spirit was conferred in the Church with various rites."10 

Nevertheless, numerous investigations, frequently impassioned and not al
ways unanimous, 1 1  confirm the presence of an incontrovertible fac t, 
which served as the basis for subsequent theological developments: the 
tradition of the Church recognized a second sacramental moment of 
Christian initiation in close ritual, theological, temporal and salvific union 
with baptism. This sacrament, which, in the Roman liturgy today generally 
is celebrated autonomously, is called confirmation.12 

When the different liturgical families began to be formed (third to 
fifth centuries), liturgical sources show that Christian initiation was articu
lated in the catechumenate-in which the incorporation of the candidate 
into the mystery of the Church occurred, each time more fully, by means of 
several sacramental rites that revolved about three axis: baptismal cleans
ing, post-baptismal gestures, and the reception of the Eucharist.13 Among 
the post-baptismal gestures that formed an organic unity with baptism and 
conferred the full gift of the Spirit, two, anointing and the laying on of the 
hand, appeared as fundamental elements. Within the Latin tradition, the 
testimony of the African Church is very clear.14 On the other hand, Ligier 

7. Cf. AAS 64 (1972), p. 526. 
8. Cf. Ap. Const. Divinae consortium naturae, cit., p. 661 .  
9. Cf. ibid., p. 661. 

10. Ibid., p. 660. 
11 .  In addition to the historical overview of the biblical, liturgical, theological, and 

magisterial evidence presented by the Ap. Const., cf., e.g. , L. LIGIER, La confermazione. 
Significato e implicazioni ecumeniche ieri e oggi (Rome 1990) (trans. of the French 
original, La confirmation: sens et conjoncture wcumenique hier et aujourd'hui (Paris 
1973)); R. FALSINI, "Confirmaci6n," in Nuevo Diccionario de Liturgia (Madrid 1987), 
pp. 423-452; A. NOCENT, I tre sacramenti dell 'iniziazione cristiana: Anamnesis. 3/1: La 
Liturgia, i sacramenti, 2nd ed. (Rome 1989), pp. 97-13. 

12. According to L. LIGIER, the term "confirmatio" began to be used in the Latin Churches 
around the IV-V centuries (cf. La corifermazione . . .  , cit., p. 251). 
13. Cf., e.g., Ap. Const. Divinae consortium naturae, cit., pp. 660-661 .  
14 .  Cf., e.g., J.L. GUTIERREZ-MARTIN, Iniciaci6n cristiana y liturgia eucaristica en el 

Africa del siglo IV (Rome 1994) (doctoral thesis defended at the Pontifical Liturgical 
Institute at St. Anselmo). 
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has shown that the laying on of hands was not unknown in the East as a 
post-baptismal gesture; on the contrary, it appears that, as the oldest prac
tice, it was progressively incorporated into anointing to avoid the danger of 
confusion with other rites, like the reconciliation of heretics.15 

Nevertheless, with the passage of the centuries, both in the Eastern 
and Western traditions, and even more on the level of theological-magiste
rial reflection than in strict ritual matters, both gestures converged in 
anointing, which occurs by making the sign of the cross with chrism ( we 
have already pointed out the attempt of Benedict XIV to preserve, on the 
ritual level, the gesture of the laying on of the hand, according to a prac
tice that was in effect up to the publication of the new liturgical books). 
The doctrinal conclusion of Apostolic Constitution did no more than to 
continue with this theological process. 

4 . Current sacramental practice 

From the foregoing, it follows that the fundamental structure of the 
sacrament of confirmation must be considered from an gesture that, ac
cording to apostolic tradition, signifies the gift of the Spirit, and from sev
eral words that indicate the sacramental mystery that is celebrated. It falls 
to the lawful authority to establish in each case, in light of liturgical and 
theological tradition, the expression and essential words of the sacra
ment. Therefore, the last magisterial declaration does not intend to define 
the fundamental structure of the sacrament, but to establish a sacramen
tal practice that the Latin Church would follow.16 In fact, the complexity 
of the problem regarding structure is revealed when the apostolic consti
tution states that the laying on of hands anticipates anointing, the only 
gesture of laying on of hands, in the current practice. Even though it does 
not belong to the essence of the sacramental rite, it forms a part of its en
tirety: "Although it does not belong to the essence of the sacramental rite, 
it must be seriously considered, since it forms a part of the perfect en
tirety of the rite itself." 17 

a) Chrism 

The Latin term chrisma is derived from a transliterated Greek word 
that means unguent. In the Latin language, in contrast to the Greek, the 
expression chrisma alluded to the fact of anointing. Optatus of Milevi 
( 4th century) was the first Latin author who used the term in the passive 
sense of consecrated oil, after the invocation of Christ, the Anointed One, 
through which he was consecrated. 18 

15. Cf. L. LIGIER, La confermazione ... , cit. 
16. Cf. Ap. Const. Divinae consortium naturae, cit., pp. 663-664. 
17. Cf. ibid., p. 664. 
18. Cf. J.L. GUTIERREZ-MARTfN, Iniciaci6n cristiana . . . , cit., pp. 86-87. 
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The liturgical books provide that the rite of anointing the candidate 
is conferred though chrism, olive oil to which has been added balsam 
(aromas or perfumed substances19) that have been previously consecrated 
by the bishop, to whom, as § 2 of this canon recalls, said blessing falls.20 

The CJC/1917 had incorporated this doctrine "the chrism which must be 
used in the sacrament of confirmation must be consecrated by the bishop 
even though the sacrament is administered by priest" (c. 781 § 1). In this 
sense, it is interesting to note that the Eastern Churches reserve the bless
ing of the chrism to the bishop or, even, to the Patriarch, in spite of the 
fact that the sacrament is generally administered by priests (see commen
tary on c. 882). 

It is also provided that, in individual cases, another vegetable oil can 
be substituted for olive oil.21 The oil is a natural element that, because of 
its therapeutic, aromatic, combustible, and culinary properties, has broad 
biblical-liturgical symbolism expressing the anointing by the Spirit that re
turns one to health, illuminates, comforts . . .  

The bishop consecrates chrism during the chrism Mass, celebrated 
on the morning of Holy Thursday. 22 The consecration of chrism, which 
"precedes Confirmation, but, in a certain manner, forms a part of it" (CCC, 
1297), can be done beforehand, in case of need, but always on a day close 
to Easter and during a Mass with the proper formulary language. 23 

Following the Latin liturgical tradition, chrism is blessed immedi
ately before the dismissal of the faithful, when the rite of communion has 
concluded, although, for pastoral reasons, this blessing can also be done 
after the liturgy of the Word. 24 The current rite of consecration is simple, 
in relation to the liturgical practice prior to Vatican Council II:25 the 
bishop mixes the oil and balsam,26 calls for prayer, breathes on the chrism 
and, says the consecratory epicletic prayer. The Pontifical contains two 
formulas of consecration of the chrism. The first comes from the so-called 
Gelasian Sacramentary, while the second one is a new composition. Both 
texts present a good balance between the anamnesis of praise and the 
consecratory epiclesis. 

19. Cf. RomPont, Ordo benedicendi oleum cathecumenorum et infirmorum et 
conficiendi chrisma (Rome 1970), no. 4. 
20. Cf. ibid., no. 6. 
21. Cf. RomPont, Ordo benedicendi . . .  , cit., no. 3. 
22. Cf. ibid., no. 9. 
23. Cf. ibid., no. 10. 
24. Cf. ibid., nos. 1 1-12. 
25. Cf. ibid., nos. 23-25. 
26. In any case, vinegar and balsam can be mixed together privately before Mass: cf. ibid., 

no. 5. 
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b) The formula 

The formula that accompanies anointing with chrism was introduced 
with the promulgation of the new liturgical books, beginning with the 
norm established by the Apostolic Constitution Divinae consortium 
naturae:27 "N., accipe signaculum doni Spiritus Sancti" (cf. RConf 34). 
This new formula was chosen by the liturgical commission in charge of 
the revision of the rite because of its age, which dated back to the fifth 
century in several Churches of Asia Minor. 28 On the other hand, as the Ap
ostolic Constitution recalls, its roots were in the apostolic epoch. 29 The 
new formula expresses, moreover, the ritual action, appropriately signify
ing sacramental grace: the gift of the Spirit. 30 

27. The previous sacramental formula, to which c. 780 of the CIC/1917 referred, could 
already be found in the Roman Pontifical of the XII century: "N. ,  signo te signo crucis, 
confirmo te chrismate salutis, in nomine Patris . . .  " (cf. M. ANDRIEU, Le Pontifical Romain du 
XII siecle (Vatican City 1938), p. 247). These "verba praescripta," as the CIC/1917  called 
them, constituted theforma of the Sacrament. 
28. Cf. L. LIGIER, La corifermazione ... , cit., p. 31. 
29. Cf. Acts 2:38. 
30. Cf. L. LIGIER, La confermazione . . .  , cit., p .  31 .  
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881 Expedit ut confirmationis sacramentum in ecclesia, et 
quidem intra celebrandis sunt servandi; quare leges litur
gicae hucusque Missam et quolibet loco digno celebrari 
potest. 

It is desirable that the sacrament of confirmation be celebrated in a 
church and indeed during Mass. However, for a just and reasonable cause 
it may be celebrated apart from Mass and in any fitting place. 

SOURCES: c. 791; SC 71; RConf 11, 13 

CROSS REFERENCES: 

COMMENTARY ------

Jose Luis Gutierrez-Martin 

The liturgical expression of the sacrament of confirmation is regu
lated by c. 881, which provides that the church and the Holy Mass be the 
privileged time and place for its celebration. On this point, the Code differs 
from its principal source, where only the place for the administration of the 
sacrament was mentioned: "Although the church is the appropriate place 
to administer confirmation, nevertheless, for a cause proper and reason
able in the judgment of the minister, this sacrament can be administered in 
any other decorous place" (c. 791 CIC 1917). The CIC/1917 does not allude 
to the time of celebration because, generally, confirmation was adminis
tered to children who had not made their first communion. On the other 
hand, the change from the expression administer confirmation (CIC/ 
1917) to celebrate confirmation (CIC) is very interesting, since it manifests 
a deeper and richer theological conception of sacramental reality. 

However, the most important innovation in the drafting of the CIC is 
based on the relationship established between confirmation and the Eu
charist, as sacramental manifestations on the journey of Christian initia
tion. In this way, the Code incorporated a suggestion of the conciliar 
Fathers, 1 which was also incorporated and broadened in the new rituals. 
In effect, where SC said "according to the circumstances," the new rituals 
say "normally." "Confirmation is normally held within the Mass, so that the 

1. "The rite of Confirmation is to be revised also so that the intimate connection of this 
sacrament with the whole of the Christian initiation may more clearly appear. For this 
reason, the renewal of baptismal promises should fittingly precede the reception of the 
sacrament. Confirmation may be conferred within Mass when convenient" (SC 71). 
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connection of this sacrament with every Christian initiation is shown, 
which reaches its height in the Communion of the Body and Blood of 
Christ. For that reason the confirmation candidates participate in the Eu
charist that completes their Christian initiation" (RConf, 11). Neverthe
less, there is no doubt that this expression of the relationship between 
confirmation and the Eucharist, by means of the celebration of the sacra
ment within the Mass, has contributed to the fact that, when it is a matter 
of children or teenagers, confirmation is made after first communion, with 
the consequent break in the traditional initiatory order of the Church, bap
tism, confirmation, Eucharist, a fracture with serious repercussions in ec
umenical relations with the Eastern Churches. 

In light of the conciliar requirements, the liturgical books present 
three principal modalities for the celebration of the sacrament, based on 
whether the candidates are unbaptized adults,2 or whether they are bap
tized persons, to whom confirmation is conferred within or outside of the 
Mass. 3 In the three methods, the central part of the rite contains the laying 
on of hands with epicletic prayer and cruciform chrismal anointing with 
the sacramental formula. 

2. Cf. RCIA, 361-365. The basis of the ritual lies in the unity existing between the three 
sacraments of initiation, all of which are received in the same celebration. 

3. Cf. RConf, 20-33 and 34-49, respectively. To show the close connection existing 
between Confirmation and Baptism, it is advised that, together with the Liturgy of the Word, 
the point be made, in both cases, of highlighting the renewal of the baptismal vows and the 
recital of the Our Father ( cf. RConf, 13). As regards the rite of Confirmation outside of Mass, 
intended, fundamentally, for those who have not yet received their First Communion, one 
must also take into account the celebration of the sacrament for a sick person in danger of 
death (RConf, 52-56). 
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Tit. II. Ch. II. The Minister of Confirmation c. 882 

CAPUT II 
De Confirmationis ministro 

CHAPTER II 
The Minister of Confirmation 

Confirmationis minister ordinarius est Episcopus; valide 
hoc sacramentum confert presbyter quoque hac facultate 
vi iuris universalis aut peculiaris concessionis competen
tis auctoritatis instructus. 

The ordinary minister of confirmation is a Bishop. A priest can also validly 
confer this sacrament if he has the faculty to do so, either from the univer
sal law or by way of a special grant from the competent authority. 

SOURCES: c. 782 § §  1 et 2; PIUS Pp. XI, Facul., 30 apr. 1929, 3 (AAS 21 
[1929 ] 555); SCDS Instr. Sacramenti Confirmationis, 
20 maii 1934 (AAS 27 [1935] 11, 12); SCDS Deer. Spiritus 
Sancti Munera, 14 sep. 1946 (AAS 38 [1946] 349- 358); Ritu
ale Romanum, 1952, tit. III, ch. III; L G  26 ; OE 13, 14; 
RConf 7; DPMB 87c 

CROSS REFERENCES: cc. 1, 132 § 1, 144 § 1, 387, 861, 883-888, 966 § 1, 
867 § 1, 1013, 1015 §§ 1-2 

C OMMENTARY ------

Eloy Tejera 

1 .  The bishop, ordinary minister of confirmation 

Referring to the role of the bishop in relation to confirmation, this 
canon preserves the expression ordinary minister, despite that Lumen 
gentium 26, in commenting on the mun us sanctificandi of the bishops, 
states that they are the original ministers of confirmation, and the 
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confirmation ritual, 1 utilizes the same expression. It was the participation 
of the Melkite Patriarch Maximus IV, in the working sessions held by the 
central commission of Vatican Council II, who most directly opposed the 
conciliar texts' naming the bishop as the ordinary minister of this sacra
ment. The Patriarch noted that an Ecumenical Council should expound 
doctrine in formulations that are respectful of the lawful diversity of litur
gical and disc iplinary uses in the Catholic Church. However, considering 
the bishop the ordinary minister of confirmation is a use proper to the 
Latin Church and is not in harmony with the Eastern tradition, in which, 
due to the conferral of the sac raments of Christian initiation simulta
neously (baptism, confirmation, and the Eucharist) the joint administra
tion of confirmation and the other two sacraments is ordinarily attributed 
to a priest. "It is true, said the Melkite Patriarch, that ordinary minister 
does not mean necessarily more than a minister who ordinarily adminis
ters this sacrament. But then why not employ another less equivocal work 
and say, as I propose, primary, first, genuine, in his own right, etc. ?"2 

However, this opposition to the Council's reference to the bishop as 
the ordinary minister of confirmation cannot prevent a specific classifica
tion of the ministry of the bishop respecting this sacrament, although 
there is doubt regarding a more appropriate adjective. In the canonical 
and liturgical purview, both the Eastern and Western tradition recognize 
that each conferral of confirmation is a prolongation of the episcopal min
istry. Every time a priest administers this sacrament, he must do it with 
chrism consecrated by the bishop ( cf. OE 13; c .  880 § 2). This makes it 
clear that, at every conferral of c onfirmation, "reference is made to the 
first effusion of the Holy Spirit on the day of Pentecost. Thus, after being 
filled with the Holy Spirit, the Apostles themselves transmitted it to the 
faithful by means of the laying on of hands. Thus the reception of the Holy 
Spirit through the ministry of the bishop more c losely demonstrates the 
bond, which unites the confirmed to the Church, and the received man
date to bear witness of Christ among men. "3 

The CIC classifies the bishop as ordinary minister of confirmation, 
instead of taking the expression original minister, as Vatican II had done, 
which, far from explaining only the Latin disc ipline, could have preserved 
several disciplinary approaches of a more general character. The Code 
Commission justified its choice in favor of the expression ordinary min
ister, in line with the approach of Vatican II: "In the schema of the funda
mental Law, which was proposed for the Latin Church and for the Eastern 
Churches, likewise it was declared that the bishops are the original minis
ters. But in the Code of Latin Canon Law, which serves only for the faithful 

1. RConf, Praenotanda, no. 7. 
2. Acta et documenta Concilio Oecumenico Vaticano II apparando, series II, vol. II, 

pp. 269-271. Cf. G.H. BAUDRY, "La reforrne de la confirmation de Vatican II a Paul VI," in 
Melanges de science religieuse 45 (1988), p. 88. 

3. RConf, Praenotanda, no. 7. 
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of Latin rite, it is preferable to say that the bishop is the ordinary minister, 
for this manner of speaking seems more juridical and indicates that the 
bishop, by virtue of his order and his Episcopal office, has that authority 
and faculty. A priest who has received this authority from the Law itself or 
by means of a special faculty is called an extraordinary minister. "4 

Forgetting the specific reasons that motivated the codifiers to incor
porate the terminology ordinary minister/extraordinary minister, one 
author states that "the expression ordinary minister, which unfortu
nately is found in the new CIC, again situates the Eastern priests as ex
traordinary ministers. "5 By ignoring that the canons of the CIC, as is 
indicated in its c. 1, (are only for the Latin Church), this opinion induces 
one to think that there is a comparison between the Eastern and Latin dis
ciplines, when, in reality, we are faced with a disciplinary point that has 
been dealt with by the Latin Code with lawful autonomy, as c. 696 of the 
CCEO has also preserved correct autonomy in only contemplating the 
ministry of priests in the administration of this sacrament and not employ
ing the ordinary minister/extraordinary minister terminology. 

The classification of the episcopal ministry of confirmation as an or
dinary ministry, besides incorporating the involvement of the bishop in 
every administration of this sacrament, expressed also by the other adjec
tives that substitute for the qualifier ordinary, has a specific use in the ca
nonical system of the Latin Church, which is important not to ignore. 

In the current Code, the binomial ordinary minister/extraordinary 
minister is employed only with respect to baptism (c. 861) and confirma
tion. In relation to this sacrament, to say that the bishop is the ordinary 
minister, as the members of the Code Commission expressly make note of, 
"indicates that the Bishop, by virtue of his holy orders and episcopal of
fice, has this authority and faculty. "6 Although the text refers to holy or
ders and office as the basis of the ordinary ministry of the bishop, it is the 
episcopal order which is the basis for that ministerial exercise, which is 
not limited expressis verbis by any other canon, as likewise is his ministry 
over baptism limited (c. 861), nor over the sacrament of penance (c. 967 
§ 1), in contrast to the lawful limits provided in cc. 1013 and 1015 § §  1 
and 2, with respect to the administration of the sacrament of holy orders. 
In any case, it is evident that, because of his office, the diocesan bishop "is 
to strive constantly that Christ's faithful entrusted to his care may grow in 
grace through the celebration of the sacraments" ( c. 387). Specifically, 
with respect to confirmation, "the diocesan bishop is bound to ensure that 
the sacrament of confirmation is conferred upon his subjects who duly 
and reasonably request it" ( c. 885). 

4. Comm. 3 (1971), p. 204. 
5. R. GABIE, "La iniciaci6n cristiana," in A.G. MARTIMORT (Ed.), La Iglesia en oraci6n 

(Barcelona 1987), p. 656, note 40. 
6. Comm. 3 (1971), p. 204. 
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2. The priest endowed of faculty 

TEJERO 

In relation to the valid administration of confirmation by priests, it is 
advisable to recall that the Roman disciplinary tradition did not accept it, 7 

although, from the Council of Florence, it permitted Eastern priests to 
confer this sacrament every time they returned to communion with the 
Catholic Church, and, from the seventeenth to nineteenth centuries, it af
forded to all Eastern Catholics , except the Italo-Greeks and Maronites , 
their custom of confirmation at the hands of priests .8 Vatican II accentu
ated this by mandating that "the established practice with regard to the 
minister of confirmation, which has existed among Eastern Christians 
from ancient times, is to be fully restored. Accordingly priests are able to 
confer this sacrament, using chrism blessed by their patriarch or bishop" 
(OE 13). In addition, c. 696 CCEO, in accord with the provisions of Orien
talium Ecclesiarum 14, provides that "all priests of an Eastern rite can 
confer this sacrament validly, either in conjunction with baptism or sepa
rately, on all the faithful of any rite, including the Latin rite." 

The discipline of the Latin Church, reaffirmed in the Council of 
Trent,9 underwent a profound innovation during the pontificate of 
Pius XII, 10 when it granted to parish priests with their own territory, vic
ars, financial officers , and the other priests with exclusive and stable care 
of souls , the faculty of confirming the faithful of their territory who were 
in danger of death. Subsequent decrees11 supplemented that provision, by 
extending it to mission territories , the Eastern Catholic faithful who de
pended on Latin priests for the care of souls , military chaplains , and hos
pitals, among others. 

In line with the prior provisions, although broadening the scope of 
its application , c. 882 provides that "a priest can also validly confer this 
sacrament if he has the faculty to do so, either from the universal law or 
by way of a special grant from the competent authority. "  Clearly, this is 
not a norm that intends to determine specifically who are the priests au
thorized to confer the sacrament of confirmation, since that will be speci
fied by cc. 883-888. Its intent is to state concisely that a priest may validly 
confirm only if duly authorized. 

7. A. MOSTAZA RODRIGUEZ, El problema del ministro extraordinario de la confirmacion. 
Estudio historico-teologico canonico (Salamanca 1952); idem., "La potestad de confirmar de 
los ministros extraordinarios," in Revista Espanola de Derecho Canonico 14 (1959), pp. 503-
516; idem, "En torno al ministro de la confirmaci6n," in Revista Espanola de Derecho 
Canonico 36 (1980), pp. 494-498. 

8. M. MARUSYN, "L'unzione con il santo Myron," in Nuntia 2 (1976), p. 16; D. SALACHAS, 
L'unzione cristiana nei Codici orientate e latino (Bologna 1992), pp. 18-19. 

9. Sess. VII, De sacramento confirmationis, 3. 
10. Deer. Spiritus Sancti munera, September 14,1946, in AAS 38 (1946), pp. 349-358. 
11 .  SCPF, Deer. Post latum, December 18,  194 7 ,  in AAS 40 (1948), p. 410; SCEC, Deer. Cum 

ex c. 782,4, May 1, 1948, in AAS 40 (1948), pp. 422-423. 
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Regarding the nature of this faculty, although c. 132 § 1 says that "ha
bitual fac ulties are governed by the provisions concerning delegated 
power," it is far from stating the identity of both concepts. Doctrine has re
vealed varied opinions about the nature of the faculty that allows priests 
to confirm, 12 opinions that reflect the historical changes experienced in 
the discipline of the Latin Church. Presently, no one considers that a priest 
must be delegated power to confirm, because, by virtue of his ordination, 
he certainly receives this power, which, for its valid exerc ise, needs only 
an authorization, given that the Law of the Church has limited it by recog
nizing the original power of the bishop regarding this sacrament. Never
theless, that limitation, by making necessary due authorization to exercise 
a power received through sacramental means, does not imply that a dele
gated power must to be received to confer this sacrament. This is a situa
tion manifested with more clarity by the current system, for c. 966 § 1 
requires that "in addition to the power of order, the minister has the fac
ulty to exercise that power." 

In intimate relationship with this issue is the question of whether the 
Church can supply the lack of authorization that the priest needs to confer 
this sacrament , in a case of common error of fact or law, or in cases of 
positive and probable doubt of law or fact, in conformity with the provi
sions of c. 144 § 1. Responding to an author who denied this possibility by 
asserting that the power of holy orders, which is the basis of action for the 
priest in the conferral of this sacrament , cannot be supplied by the 
Church, A. Mostaza 13 showed that, when conferring confirmation, the 
priest exercises the power of holy orders; but, since the valid exercises of 
that power is conditioned on the reception of the required authorization, 
by positive law, the Church can supply the authorization by the means pro
vided in c. 144 § 1. 

In light of the provisions of this canon, the principle of equality and 
correspondence of rites is applied with respect to the ministry of confir
mation. Vatican II provided that all priests of an Eastern Catholic Church 
can confer this sacrament validly, either in conjunction with baptism or 
separately, on all the faithful of any Catholic Church, including the Latin. 
For liceity, however, they must follow what is laid down by their common 
and particular canon law. Latin Catholic priests , in accordance with the 
faculties they have in regard to the administration of this sacrament, also 
may administer it to the faithful of the Eastern Catholic Churches. For li
c eity, they must follow the prescriptions of common and particular canon 
law (OE 14). 

12. A. MOSTAZA RODRIGUEZ, El problema ... , cit., pp. 101-159 and 239-314. 
13. "La potestad de confirmar ... ," cit., pp. 514-516. 
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883 Ipso iure facultate confirmationem ministrandi gaudent: 

1 ° intra fines suae dicionis, qui iure Episcopo dioece
sano aequiparantur; 

2° quoad personam de qua agitur, presbyter qui, vi offi
cii vel mandati Episcopi dioecesani, infantia egres
sum baptizat aut iam baptizatum in plenam Ecclesiae 
catholicae communionem admittit; 

3° quoad eos qui in periculo mortis versantur, paro
chus, immo quilibet presbyter. 

The following have, by law, the faculty to administer confirmation: 

1 ° within the confines of their jurisdiction, those who in law are equiva
lent to a diocesan Bishop; 

2° in respect of the person to be confirmed, the priest who by virtue of 
his office or by mandate of the diocesan Bishop baptizes one who is 
no longer an infant or admits a person already baptized into full com
munion with the catholic Church; 

3° in respect of those in danger of death, the parish priest or indeed any 
priest. 

SOURCES: 1 ° : c. 782 § 3; RConf 7 
2 ° : RConf 8 ;  RCIA Prae 46 , appendix 8 ;  PCIDSVC Resp., 
21 dee. 1979 (AAS 72 [1980] 105, 106); Resp., 25 apr. 1975 
(AAS 67 [1975] 348) 
3° : SCDS Instr., 20 maii 1934 (AAS 27 [1935] 11, 12); SCDS 
Deer. Spiritus Sancti Munera, 14 sep. 1946 (AAS 38 [1946] 
349-358); SCDS Resp., 6 mar. 1947; SCPF Deer. Post latum 
a, 18 dee. 194 7 (AAS 40 [1948] 41); SCCong Deel. , 7 oct. 
1953, I (AAS 45 [1953] 758); PM 13; SCB Instr. Nemo est, 
22 aug. 1969, 38, 39 § 4a (AAS 61 [1969] 633-634); RConf 7c; 
RA 31 

CROSS REFERENCES: cc. 137 § 2, 144 § 1, 205, 368, 427, 566 § 1, 851, 
852 § 1, 863, 865 § 2, 866, 1335 

COMMENTARY ------

Eloy Tejera 

Having provided in the prior canon that only a duly authorized priest 
can validly confer the sacrament of confirmation, this canon, in basic 
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agreement with what is established in the confirmation rite, 1 contem
plates three different situations, in its attempt to specify which priests 
have the faculty to confirm by the law itself. 

1. First, priests who are equivalent to a bishop are authorized. This 
refers to persons who, without having received episcopal ordination, exer
cise a capital office in the pastoral structures of the diocese, whether or 
not expressly provided for in the Code. Among these structures are those 
mentioned in c. 368, namely the territorial prelature, territorial abbey, ap
ostolic vicariate, apostolic prefecture, and the apostolic administration 
erected in a stable manner. Also included in this section is the diocesan 
administrator, who, while the episcopal see is vacant, as c. 427 states, "has 
the duties of and has the power of the diocesan bishop, with the exclusion 
of that which by its nature or by the proper law is excepted," which evi
dently does not occur with respect to the conferral of confirmation. With
out being explicitly mentioned in the Code, also included in no. 1 ° of this 
canon are those persons to whom is entrusted the conferral of this sacra
ment due to their exercise of an office equivalent to the bishop in pastoral 
structures governed by special laws, as could occur in military ordinari
ates or in similarly erected structures for the pastoral care of emigrants. 

2. In contrast to no. 1 ° of this canon, which attributes the faculty to 
confirm to be exercised for the benefit of many people, both nos. 2° and 3° 

authorize a priest to confer this sacrament on a single person in the cir
cumstances stated in the canon. 

The case contemplated in no. 2° may occur in two ways, on the occa
sion of baptizing an adult and when admitting a baptized person into the 
full communion of the Catholic Church. 

In relation to the faculty to confirm granted to one who baptizes an 
adult, it is essential to recall that "the provisions of the canons on adult 
baptism apply to all those who, having ceased to be infants, have reached 
the use of reason" ( c. 852 § 1 ). Thus, "an adult who intends to receive bap
tism is to be admitted to the catechumenate and, as far as possible, 
brought through the various stages to sacramental initiation" (c. 851). Ex
cept for cases of danger of death, which are governed by c. 865 § 2, the 
catechesis received for Christian initiation that postulates the baptism of 
adults makes the provision of c. 866 reasonable :  "Unless there is a grave 
reason to the contrary, immediately after receiving baptism an adult is to 
be confirmed." Moreover, this situation is contemplated by c. 863, which 
states: "The baptism of adults, at least of those who have completed their 
fourteenth year, is to be ref erred to the diocesan bishop, so that he himself 
may confer it if he judges this appropriate." 

In light of these provisions regarding the baptism and confirmation 
of adults, one understands why the law authorizes priests to confer 

1. RConf, Praenotanda, no. 7. 
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confirmation in this circumstance. If the bishop does not consider it advis
able to confer baptism and confirmation on an adult, he can command a 
certain priest, whether constituted or not in ecclesiastical rank, to confer 
those sacraments on a particular adult; or he can consider it preferable 
that they be conferred by the parish priest, by reason of his office, which 
he does not have to receive then, by a new specific act, the faculty of con
firming, for he is authorized ipso iure, by the letter of this canon. 

On the other hand, this faculty can be directly exercised by the par
ish priest or, in conformance with the provisions of c. 137 § 2, be subdele
gated to another priest. Likewise, it must be kept in mind that this faculty 
can be supplied in c ases of c ommon error and positive and probable 
doubt of law or fact, pursuant to the provisions of c. 144 § 1 (see commen
tary on c. 882). 

Besides the faculty to confer confirmation granted to a priest who 
jointly confers baptism and confirmation, this canon also grants a faculty 
so that a priest can confer confirmation; because of his office or the man
date of the diocesan bishop, he must attend to the request of a baptized 
person, who, being outside of full communion with the Catholic Church 
(because he has not lived the life joined "with Christ in his visible body, 
through the bonds of faith, the sacraments and ecclesiastical governance" 
( c. 205), although he cannot be accused of a sin for having been born into 
and instructed in the faith of Christ within a separate Christian community 
(cf. UR 3)) ,  petitions to be admitted into the Church through the Rite of 
admission to full communion with the Catholic Church for those who 
have already been lawfully baptized, 2 which implies the conferral of con
firmation. 

Regarding the reception of baptized persons into the Catholic 
Church, the CIC provides little guidance, in contrast with the attention 
given to the subject in the CCEO, which, in cc. 896-901, offers several cri
teria that c losely follow those stated in Orientalium Ecclesiarum 4. 
Canon 896 CCEO incorporates the general principle of not imposing more 
requirements than those necessary on the baptized who voluntarily ask to 
be received into the full c ommunion of the Catholic Church. Canon 897 
determines that profession of the Catholic faith, after a suitable doctrinal 
preparation, is all that is required of the faithful c oming from any non
Catholic Eastern Church, while c. 898 CCEO specifies who can welcome a 
bishop, cleric , or layman coming from a non-Catholic Eastern Church into 
the Catholic Church. Canon 899 CCEO states that non-Catholic Eastern 
cleric s  and bishops who c ome into full communion with the Catholic 
Church can exerc ise their sacred orders or power of governance, and 
c. 900 deals with the incorporation of minors into the Catholic Church. 

2. RCIA, Appendix, pp. 183ff. 
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Finally, c. 901 CCEO deals with the reception of Eastern non-Catholic s 
into the Catholic Church. 

As to confirmation, no. 2° of this canon grants a priest the faculty to 
confirm only when, by his office or the mandate of the diocesan bishop, he 
has baptized an adult who is going to be confirmed, or when he receives a 
baptized adult. Therefore, this law does not authorize a priest to confirm 
an adult who was baptized in the Catholic Church and never embraced a 
non-Catholic tradition, but did not complete his sacramental initiation. 

A doubt regarding this case was presented to the PCIDSVC, in view 
of the fact that the liturgical texts, in describing the situations in which a 
priest c an confirm an adult by his office or mandate of the diocesan 
bishop, without having baptized him immediately prior, stated " [when a 
priest] admits a lawfully baptized adult to full c ommunion with the 
Church."3 The Response, of December 21, 1979, was negative, in that "a 
priest can confer confirmation on an adult who, having received baptism 
in the Catholic Church, after, through no fault of his own, never put that 
faith into practice." At the same time, it responded affirmatively that a 
priest "designated by the Bishop [ can] admit into full communion with the 
Church an adult already baptized in the Catholic Church, who afterwards, 
thorough no fault of his own, was instructed in a non-Catholic religion. "4 

This distinction preserves all its reason for being, in view of the text 
of the canon upon which we are commenting, for, like the prior liturgical 
books, it employs the formula: "by reason of his office or mandate of the 
diocesan Bishop ... he admits one already baptized into full communion 
with the Catholic Churc h." Which,  c onsistent with the referred to re
sponse of the PCIDSVC, it only applies when, for the subject 1s having been 
situated outside the visible structure of the Church ( c. 205), the rite of full 
admission into the Catholic Church recovers its meaning, as long as the 
subject shows that will to join the Catholic Church; but not when some
one, baptized in the Catholic Church, afterwards lives outside the practice 
of the Catholic faith and, without having joined another religious confes
sion, receives the grace of a new conversion. For this case, the rite of ad
mission into full communion with the Catholic Church is not provided for, 
but rather the assumption of the practice proper to the Catholic faith and, 
therefore, the case in fact  regarding which the law grants a priest the fac
ulty of conferring confirmation does not arise. 

3. In no. 3° , the canon authorizes priests to confirm persons in dan
ger of death who have not received this sacrament. Pius XII5 gave this 
faculty to parish priests with their own territory, and it was subsequently 
broadened for mission territories, military chaplains, hospitals, and 

3. RConf, Praenotanda, no. 7; Ordo admissionis valide iam baptizatorum in plenam 
communionem Ecclesiae catholicae, no. 8. 

4. AAS 72 (1980), p. 105. 
5. Deer. Spiritus Sancti munera, September 14, 1946, in AAS 38 (1946), pp. 349-358. 
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similar circumstances. Therefore, c. 566 § 1 authorizes every chaplain to 
confer confirmation in danger of death, and this canon confers the same 
faculty "on any parish priest and indeed any priest." With this last expres
sion, the Code broadens the concession of this faculty, since the confirma
tion rite limits it "to any priest who is not under censure or canonical 
penalty."6 It obeys the canonical provision to the breadth with which the 
Law of the Church determines that "if a censure prohibits the celebration 
of the sacraments ... the prohibition is suspended whenever this is neces
sary to provide for the faithful who are in danger of death" ( c. 1335). 

6. RConf, Praenotanda, no. 7, c. 
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§ 1.  Episcopus dioecesanus confirmationem administret 
per se ipse aut curet ut per alium Episcopum admi
nistretur; quod si necessitas id requirat, facultatem 
concedere potest uni vel pluribus determinatis pres
byteris, qui hoc sacramentum administrent. 

§ 2. Gravi de causa, Episcopus itemque presbyter, vi iuris 
aut peculiaris concessionis competentis auctoritatis 
facultate confirmandi donatus, possunt in singulis 
casibus presbyteros, ut et ipsi sacramentum adminis
trent, sibi sociare. 

§ 1. The diocesan Bishop is himself to administer confirmation or to en
sure that it is administered by another Bishop. If necessity so re
quires, he may grant to one or several specified priests the faculty to 
administer this sacrament. 

§ 2. For a grave reason the Bishop, or the priest who by law or by special 
grant of the competent authority has the faculty to confirm, may in in
dividual cases invite other priests to join with him in administering 
the sacrament. 

SOURCES: § 2: SCDS Deer. Spiritus Sancti munera, 14 sep. 1946 (AAS 
38 [1946] 349-354); SCDS Relatio, 1 iul. 1957 (AAS 49 [1957] 
943, 944); RConf 8 

CROSS REFERENCES: cc. 2 ,  882, 883, 885 

COMMENTARY ------

Eloy Tejera 

In spite of broadening the situations in which a priest can administer 
the sacrament of confirmation, the Code does not cease to uphold the 
Latin tradition in relation to the bishop's role in confirmation. Thus, a fact 
as meaningful as the preservation of the concept ordinary minister, in
corporated into c. 882 (see commentary), becomes detached. Along the 
same lines is the basic provision of c. 884: "The diocesan bishop is himself 
to administer confirmation or to ensure that it is administered by another 
bishop." Similarly preserving that fundamental criterion, c. 885 states that 
" [t]he diocesan bishop is bound to ensure that the sacrament of confirma
tion is conferred upon his subjects who duly and reasonably request it." 

Nonetheless, to perceive the degree of evolution brought about by 
canon law after Vatican II on this subject, it is advisable to have in mind 
that this canon opens the door to the administration of confirmation by 
priests, which must be differentiated from the situations described in 
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c. 883, which in line with pre-conciliar canon law, authorize certain priests 
a iure to confer confirmation, although it might broaden the number of 
situations in which priests receive that faculty. This does not happen in 
c. 884, which, by incorporating the provisions before the confirmation rit
ual, 1 in its § 1 provides that the bishop, in case of necessity, may authorize 
one or more specific priests to confirm. Moreover, § 2 of this canon pro
vides that, for a serious reason and in individual cases, other priests can 
be brought in to administer this sacrament. 

In relation to the provisions of § 1, it is important to remember that, 
in 1970, the SCB granted the bishops of Latin America and of the Philip
pines the privilege of granting the faculty to c onfirm to one or more 
priests, in case of necessity, with the provision that they be constituted in 
ecc lesiastic al rank. 2 Such a limitation has not been incorporated into 
c. 884; therefore, the bishop is free to grant faculties to priests he consid
ers most suited for this ministry. Nevertheless, it is advisable to recall that 
the diocesan bishop can provide this solution only when the need requires 
it, due to situations such as the impossibility of avoiding a delay in the ad
ministration of the sacrament, or the impossibility for the diocesan bishop 
to administer it personally or to be assisted by another bishop, stably con
nected or not to the diocese. 

In practice, a more difficult case is presented in § 2, which c ontem
plates the existenc e of a serious c ause, such as that which "happens 
sometimes because of the large number of confirmation candidates, "3 by 
virtue of which the bishop or priest with the faculty to confirm may have 
other priests assist him in the administration of the sacrament.4 As to the 
qualities to be possessed by the assisting priests, the canon gives no indi
cation, in contrast to the confirmation rite,5 which provides: "It is neces
sary that these priests: a) Either have a ministry or particular office in the 
diocese, namely: they are either vicars general, or episc opal vic ars or 
episcopal delegates, or vicars of a zone or regional vicars, or those who, 
by provision of the ordinary have a similar func tion. b) Either, they are 
parish priests of the place where confirmation is administered, or parish 
priests of the place to which the c onfirmation c andidates belong, or 
priests who have worked especially on the catechesis of the confirmation 
candidates." It is evident that these criteria, being merely indicative, do 
not try to limit the free determination which, in order to grant the faculty 
to validly confirm, be made in each case. Otherwise, given the authority 
of the CIC over the liturgical texts ( cf. c. 2), it is evident that, in confor
mity with c. 884 § 2, any priest legitimated for the exercise of his ministry 
can assist in the administration of confirmation. 

1. RConf, Praenotanda, nos. 7 and 8. 
2. AAS, 62 (1970), p. 121. 
3. Ibid. 
4. RConf, Praenotanda, no. 8. 
5. Ibid. 
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§ 1.  Episcopus dioecesanus obligatione tenetur curandi 
ut sacramentum confirmationis subditis rite et ratio
nabiliter petentibus conferatur. 

§ 2 . Presbyter, qui hac facultate gaudet, eadem uti debet 
erga eos in quorum favorem facultas concessa est. 

§ 1. The diocesan Bishop is bound to ensure that the sacrament of confir
mation is conferred upon his subjects who duly and reasonably re
quest it. 

§ 2. A priest who has this faculty must use it for those in whose favour it 
was granted. 

SOURCES: § 1: c. 785 § 1 
§ 2: C. 785 § 2 

CROSS REFERENCES: cc. 213, 376, 381 § 2, 387, 427 § 1, 528 § 2, 843 § 1, 
866, 883-884, 889-891 

C OMMENTARY ------

Daniel Cenalmor 

1. The two paragraphs of this canon, which correspond to the first 
two of c. 785 of the CJC/1917, specify, in relation to the sacrament of con
firmation, the fundamental right of the faithful to receive the help of the 
spiritual goods of the Church from its sacred pastors (c. 213), and the cor
relative duty of sacred ministers not to deny the sacraments "to those who 
opportunely ask for them, are properly disposed and are not prohibited by 
law from receiving them" (c. 843 § 1). 

By diocesan bishop is meant not only the bishop of c. 376, but like
wise everyone equivalent to him in law, that is, those who preside over 
other communities of the faithful assimilated into dioceses, namely the 
territorial prelature, territorial abbey, apostolic vicariate, apostolic prefec
ture, and apostolic administration erected in a stable manner ( cc. 368, 381 
§ 2). All of them, because of their ministry in the corresponding hierarchi
cal structures, have to ensure incessantly that the faithful entrusted to 
them grow in grace by the celebration of the sacraments (c. 387). Al
though some may not possess episcopal orders that make them original 
ministers of the sacrament of confirmation ( cf. LG 26), they are endowed 
ipso iure with the faculty of conferring confirmation within the limits of 
their jurisdiction ( c. 883, 1 °), to meet more easily the pastoral obligation 
established in this canon. 
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The military ordinary, who is also equivalent to a diocesan bishop 
"and has his own obligation, unless the nature of the matter or the particu
lar statutes dictate otherwise" (SMC II § 1), constitutes a particular case; 
for, considering the peculiar characteristics of his pastoral work and the 
cumulative nature of his jurisdiction ( cf. SMC IV), he will have a only sub
sidiary obligation. 

The diocesan administrator, who is "bound by the obligations and 
enjoys the power of a diocesan bishop, excluding those matters which are 
excepted by the nature of things or by the law itself' ( c. 427 § 1 ), will also 
have this obligation, to the extent his mandate continues for a long period 
of time. Nevertheless, inasmuch as the diocesan administrator is not the 
original minister of the confirmation, nor is he authorized ipso iure to ad
minister this sacrament, he should turn to a bishop to administer it, or ask 
to be granted the respective authority by the Apostolic See. 

2. The obligation of the diocesan bishop to which this canon refers is 
different from the content of c. 890, because it is broader regarding his 
subjects (fathers and pastors of souls, especially all parish priests), di
verse in its content (suitable preparation for confirmation and its recep
tion at an opportune time), and independent from the petition of the 
subject of the sacrament. Moreover, this canon details a stricter obliga
tion, the limits of which, in congruence with those expressed in c. 843 § 1, 
relative to any sacrament, are only that the petition is made rite et ratio
nabiliter. To this end, the diocesan bishop will tend to the fulfillment of 
the requirements established in cc. 889 and 891 (see commentary). In ad
dition, just as the petition must be reasonable, in turn, a refusal to admin
ister the sacrament will have to be reasonable. 1 

The parish priest and those equivalent to him (c. 516; cf. SMC VII) 
will aid the diocesan bishop in this obligation, by exercising their respon
sibility in the preparation of the faithful for confirmation, and by their ac
cess opportuno tempore to the sacrament (c. 890). This is because it is 
their function to work so that the faithful are nourished by the pious cele
bration of the sacraments ( c. 528 § 2), besides being especially entrusted 
with the administration of confirmation to those in danger of death 
( C. 530,2°). 

3. As stated in § 2 of this canon, priests who have the faculty of con
ferring confirmation, whether by the Law itself ( c. 883) or by special con
cession (c. 884), must use it for those in whose favor it was granted. They 
are given competence, not as a privilege or a badge of honor, but to serve 
the Christian community,2 which has the right to receive the sacrament 

1 .  Cf. E. TEJERO, commentary on c. 885, in Pamplona Com. 
2. Cf. A. MOLINA MELIA, commentary on c. 885, in C6digo de Derecho Canonico. Edici6n 

bilingile, fuentes y comentarios de todos los canones (Valencia 1993), p. 411 .  
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from its pastors (c. 213), as long as its members meet the requirements. 
Thus, the pastors will serve them as a genuine duty, never at their whim. 

4. In the new Code, the provisions of § 3 and 4 of the CJC/1917 have 
been omitted, which stated that "the Ordinary who is lawfully impaired or 
who lacks authority to confer confirmation, must, to the extent possible, 
take opportune measures so that, at least every five years, this sacrament 
is administered to his subjects," as well as noting the obligation of metro
politans to inform the Holy See of possible abuses by the suffragans due to 
serious negligence in the administration, by themselves or through others, 
of the sacrament of confirmation to their subjects. However, this simplifi
cation of the canon must not be interpreted as an attenuation of the obli
gation to administer the sacrament.3 Canon 890, which reminds pastors of 
their obligation that the faithful receive confirmation at an opportune time 
(cf. c. 891), makes the first of these old provisions unnecessary. Moreover, 
in the event serious abuses were to occur due to negligence in the admin
istration of this sacrament, the metropolitan, by virtue of c. 436 § 1,1 °, un
doubtedly should continue to inform the Holy See about them. 

3. Cf. F.R. MCMANUS, commentary on c. 885, in The Code of Canon Law. A Text and 
Commentary (New York 1985), p. 637. 
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§ 1. Episcopus in sua dioecesi sacramentum confirmatio
nis legitime administrat etiam fidelibus non subditis, 
nisi obstet expressa proprii ipsorum Ordinarii prohi
bitio. 

§ 2. Ut in aliena dioecesi confirmationem licite adminis
tret, Episcopus indiget, nisi agatur de suis subditis, 
licentia saltem rationabiliter praesumpta Episcopi 
dioecesani. 

§ 1. In his own diocese a Bishop may lawfully administer the sacrament 
of confirmation even to the faithful who are not his subjects, unless 
there is an express prohibition by their own Ordinary. 

§ 2. In order lawfully to administer confirmation in another diocese, un
less it is to his own subjects, a Bishop needs the permission, at least 
reasonably presumed, of the diocesan Bishop. 

SOURCES: § 1: c. 783 § 1 
§ 2: C. 783 § 2 

CROSS REFERENCES: cc. 134, 368, 381, 882, 883, 887, 1384 

COMMENTARY ------

Daniel Cenalmor 

1. By virtue of his episcopal ordination, any bishop may validly con
fer confirmation on any of Christ's faithful anywhere. So, the elements rel
ative to jurisdiction only concern the lawfulness of the administration of 
the sacrament, in contrast to the case of priests ( c. 887). 

In this canon, which comes from c. 783 of the CIC/1917, with several 
small changes, "bishop" refers to one of Christ's faithful who has received 
episcopal ordination ( c. 375), and who has not been expressly prohibited 
from conferring confirmation, for example, because of censure (cc. 1331-
1335). A bishop has "subjects" when he serves a diocese or equivalent ec
clesiastical entity (c. 368; cf. SMC 1). Moreover, all faithful are subjects of 
the Pope (c. 331). Therefore, for other types of bishops, such as the titular 
bishops in the service of a dicastery of the Roman Curia, the norms re
garding the administration of confirmation "in another diocese" are appli-
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cable ( c. 886 § 2).1 Finally, "diocese" in this canon encompasses the other 
ecclesiastical structures comparable to it, in conformance with c. 368. 

2. Pursuant to § 1 of this canon, any bishop can lawfully confirm his 
subjects, whether inside or outside his territory. In the current discipline, 
therefore, a bishop who wishes to lawfully confer confirmation on one of 
his subjects in another diocese is no longer required to get permission 
from the local ordinary, or to administer the sacrament "privately and 
without crosier and miter" (c. 783 § 2 CIC/1917). 

Inside their diocese, the diocesan bishop and the coadjutor or auxil
iary bishops can also lawfully confirm those members of the faithful who 
are not their subjects, "unless there is an express prohibition by their own 
ordinary" (§ 1). Their own ordinary is the ordinary from their domicile or 
quasi-domicile (cc. 102-103, 105-107, 134). 

3. To lawfully confirm members of the faithful when they are neither 
subject to him nor inside his diocese, a bishop needs the permission, "at 
least reasonably presumed, " from the diocesan bishop of the territory, 
whether or not it is the domicile of the confirmation candidates (§ 2). By 
permission "at least reasonably presumed," it is understood not only that 
permission, having been requested, would be obtained in all certainty, 2 but 
permission based upon reasons based upon which there would be no 
question of it being granted, if it were requested. 

In the first schemata of this canon, as in c. 783 § 2 of the CIC/1917, 
any local ordinary could give permission; however, since the Schema 1982, 
permission may only be given by the diocesan bishop, that is any of those 
persons mentioned by c. 381. It is likely that the thrust of this provision is 
respect for the responsibility of the diocesan bishop for the administration 
of sacraments in his own particular church. 3 

4. Pursuant to the two paragraphs of this canon, two requirements 
must be met for a bishop to lawfully confirm on one of Christ's faithful 
who is not subject to him, in another diocese, to which the candidate does 
not belong: the permission, at least reasonably presumed, of the diocesan 
bishop of the place of confirmation, and the absence of any express prohi
bition by the candidate's own ordinary. 

1. Cf. K. LDDICKE, commentary on c. 886, in Munsterischer Kommentar zum Codex Juris 
Canonici (Essen 1989), p. 886/1. 

2. Cf. A. MOLINA MELIA, commentary on c. 886, in C6digo de Derecho Canonico. Edici6n 
bilingue, fuentes y comentarios de todos los canones (Valencia 1993), p. 411 .  

3. Cf. K .  LDDICKE, commentary on c .  886, cit., p .  886/1. 
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Presbyter facultate confirmationem ministrandi gaudens, 
in territorio sibi designato hoc sacramentum extraneis 
quoque licite confert, nisi obstet proprii eorum Ordinarii 
vetitum; illud vero in alieno territorio nemini valide con
fert, salvo praescripto can. 883, n. 3. 

A priest who has the faculty to administer confirmation may, within the 
territory assigned to him, lawfully administer this sacrament even to those 
from outside the territory, unless there is a prohibition by their own Ordi
nary. He cannot, however, validly confirm anyone in another territory, 
without prejudice to the provision of can. 883, n. 3. 

SOURCES: c. 784; SCEC Deer. Cum, ex canone, l maii 1948 (AAS 40 
[1948] 423) 

CROSS REFERENCES: cc. 132-134, 144, 882, 883, 884 § 1, 885 § 2, 1379 

COMMENTARY ------

Daniel Cenalmor 

1. A priest endowed of the faculty to administer confirmation ipso 
iure or by special concession of the competent authority (cc. 882-884), 
within the purview for which the faculty was granted to him, validly and 
lawfully administers confirmation even to foreigners, unless there is a pro
hibition by their ordinary, in which case he would act illicitly. 

The purview for which the power to confirm is valid will depend on 
the manner in which the corresponding faculty was acquired: for cases in 
which it is received by reason of office (c. 883,1 ° and c. 883,2° , when the 
duty of baptizing an adult or admitting a person already baptized into full 
communion with the Catholic Church is tied to the office), the power will 
be restricted to the purview of said office; while for those others by whom 
the faculty is enjoyed because of a particular concession from the compe
tent authority (cc. 882, 883,2° , when the duty of baptizing or admitting a 
person into full communion with the Church is obtained by mandate of 
the diocesan bishop, and c. 884 § 1), the purview of the faculty is deter
mined through the directions established in its concession. 1 

2. This canon is explicit in stating that, outside the case provided for 
in c. 883,3° (the faculty of confirmation of a parish priest, and even of any 
priest, for those in danger of death), a priest endowed of authority to con-

1. Cf. K. LDDICKE, commentary on c. 887, in Miinsterischer Kommentar zum Codex Juris 
Canonici (Essen 1989), p. 887/1. 
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firm cannot validly administer the sacrament to anyone in a territory out
side the one for which he has competence. Therefore, there is a difference 
in the ordinary power of confirmation possessed by the bishop, who val
idly administers this sacrament to any of Christ's faithful, both in his own 
territory and outside it ( although for the lawful confirmation of other sub
jects, it is necessary to comply with the requirements of c. 886), and the 
faculty granted to a priest, who acts invalidly if he administers confirma
tion by contravening the limitations that the law or the concession of the 
competent authority provide for the exercise of that faculty ( c. 132).2 

3. As provided in c. 144, in case of common error of fact or law, or of 
positive and probable doubt of fact or law, the Church will supply the lack 
of faculty of a priest to administer confirmation, so that the confirmation 
would be valid. 

2. Cf. E. TEJERO, commentary on c. 886-887, in Pamplona Com. 
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Intra territorium in quo confirmationem conferre valent, 
ministri in locis quoque exemptis earn ministrare pos
sunt. 

Within the territory in which they can confer confirmation, ministers may 
confirm even in exempt places. 

SOURCES: c. 792 

CROSS REFERENCES: cc. 591, 882 

COMMENTARY ------

Daniel Cenalmor 

The final canon of this chapter is derived from c. 792 of the CIC/ 
1917, which provided that the bishop, within the boundaries of his terri
tory, could administer confirmation even in exempt places. But c. 888 ap
plies now this norm to all ministers of confirmation, in relation to the 
territory in which they are authorized to confirm. 

The basis for the canonical exemption of some institutes of conse
crated life under the jurisdiction of the local ordinary can be seen in 
c. 591. The territorial determination of a minister's power to confirm, in 
accordance with this canon, is not restricted by the fact that part of that 
territory may belong to an exempt institute of consecrated life. The power 
to confer confirmation is exercised validly and lawfully there. 
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889 

CAPUT III 
De confirmandis 

CHAPTER III 

The Persons to Be Confirmed 

§ 1.  Confirmationis recipiendae capax est omnis et solus 
baptizatus, non confirmatus. 

§ 2. Extra periculum mortis, ut quis licite confirmatio
nem recipiat, requiritur, si rationis usu polleat, ut sit 
apte institutus, rite dispositus et promissiones bap
tismales renovare valeat. 

§ 1. Every baptized person who is not confirmed, and only such a person, 
is capable of receiving confirmation. 

§ 2. Apart from the danger of death, to receive confirmation lawfully a 
person who has the use of reason must be suitably instructed, prop
erly disposed and able to renew the baptismal promises. 

SOURCES: § I: c. 786; Rituale Romanum, 1952, tit. III, ch. I; RConf 12 
§ 2: c. 786; Rituale Romanum, 1952, tit. III, ch. III; RConf 11 

CROSS REFERENCES: cc. 530,2°, 842, 843, 845 § 1, 849, 883,3° 

COMMENTARY ------

Tomas Rincon-Perez 

The present chapter addresses three types of norms concerning a 
person who is to receive the sacrament of confirmation: 1) the require
ments of capacity and liceity to receive the sacrament; 2) the obligation of 
receiving it opportunely and properly prepared; and 3) the requirement of 
suitable age. 

Although there is no explicit mention of the fundamental right to re
ceive this sacrament, the norms contained in this chapter constitute a 
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method of regulating that right and, consequently, of lawfully limiting its 
exercise. Therefore, a correct interpretation of these norms shall keep in 
mind the implicit presence of that fundamental right (c. 213), as well as 
the duty that c. 843 impresses on sacred ministers of not "denying the sac
raments to those who opportunely ask for them, are properly disposed 
and are not prohibited by law from receiving them." 

The norms incorporated here have a marked canonical character, in 
contrast to the former Code, in which norms were explicitly incorporated 
that either had a moral character, as was the case of the norm requiring a 
person to be in a state of grace to receive the sacrament effectively ( cf. 
c. 786 CJC/1917), or a liturgical character (cf. c. 789 CJC/1917). 

Let us now turn to the content of c. 889. 

I. REQUIREMENTS FOR CAPACITY (§ 1) 

The law provides the following requirements for capacity: 

1 .  Only the baptized 

Baptism is the door to the other sacraments ( cf. c. 849); therefore, 
one who has not been baptized cannot be validly admitted to the other 
sacraments (cf. c. 842 § 1). Upon these two foundations of divine law is 
supported the requirement of capacity established in this canon. 

In reference to this requirement, the difficulty that may arise relates 
to persistent doubt about the valid celebration of baptism, in which case 
the law has provided for conditional baptism (c. 869 § 1). Regarding per
sons baptized in non-Catholic ecclesial communities, c. 869 § 2 establishes 
that they should not be conditionally baptized "unless there is a serious 
reason for doubting the validity of their baptism, on the ground of the mat
ter or the form of words used in the baptism, or of the intention of the 
adult being baptized or of that of the baptizing minister." Consequently, 
persons baptized in non-Catholic Churches or ecclesial communities are, 
in principle, capable of receiving the sacrament of confirmation. 

If the Catholic authority needs to investigate whether a baptism was 
validly celebrated, a series of recommendations must be kept in mind, 
proposed by the new Ecumenical Directory of March 3, 1993: 

a) "No question of validity of baptism is presented by those adminis
tered in the various Eastern Churches. It is therefore sufficient to estab
lish the fact of baptism ... " (DE/1993 99). 
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b) "With respect to the Christians of other ecclesial churches and 
communities, before examining the validity of a Christian, it must be as
certained whether there is an agreement on the baptism (DE/1993 94), 
made by the churches and ecclesialcommunities of the regions or locali
ties in question, and whether the baptism was effectively celebrated pur
suant to the agreement. Nevertheless, it must be noted that the absence of 
a formal agreement regarding baptism must not automatically put the bap
tism in doubt" (DE/1993 99). 

c) When these Christians produce official ecclesiastical proof, there 
is no reason to doubt the validity of a baptism administered in their 
churches or ecclesial communities, unless, in an individual case, doubt 
persists for the reasons incorporated into c. 869 § 2. In this case, resort 
must be had to conditional baptism, whose rite "must be administered in 
private and not in public" (ibid.). 

2. A baptized person who has not received confirmation 

Confirmation is one of the sacraments that imprint character; there
fore, it cannot be repeated (cf. c. 845 § 1). 

In the Catholic Church, this principle presents no difficulty, either in 
doctrine or in practice. If there is doubt about either the actual conferral 
of confirmation or its validity, the sacrament must be administered condi
tionally (cf. c. 845 § 2). 

In ecumenical relations, the sacrament of confirmation ( chrisma
tion) administered in the Eastern Churches by a priest at the same time as 
baptism does not present special difficulties. It happens frequently in the 
canonical testimony of baptism that no mention of is made of confirma
tion. Pursuant to the new Ecumenical Directory, "this in no way autho
rizes the questioning of whether confirmation has also been administered" 
(DE/1993 99, a). 

Regarding the other ecclesial communities, the difficulties are 
patent, as articulated in the Ecumenical Directory: "In the present state of 
our relationships with the ecclesial communities arising from the Reform 
of the Sixteenth Century, though there is still no agreement regarding the 
meaning, sacramental nature, not even regarding the administration of the 
sacrament of Confirmation. Therefore, in the current circumstances, 
those who would enter into full communion with the Catholic Church 
coming from said communities, should receive the sacrament of confirma
tion according to the doctrine and rite of the Catholic Church, before 
being admitted to Eucharistic communion" (DE/1993 101). 
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3. Every baptized person 

Baptism is a necessary requirement of capacity ( only a baptized per
son) and at the same time sufficient (every baptized person) to validly re
ceive the sac rament of c onfirmation. Confirmation not only perfects 
baptismal grace, but it completes the character of baptism and all its pur
poses. Therefore, it is also a sacrament that imprints character, which 
means that, besides conferring specific grace when its efficac iousness is 
not blocked by sin or by lack of faith, it impresses on the soul a spiritual 
and indelible sign, by virtue of which the confirmed person is more per
fectly bound to the Church, and strengthened and urged with greater force 
to be a witness to Christ, a diffuser and defender of the faith. If there is no 
will contrary to receiving the sacrament in the case of an adult, and if the 
sacramental sign has been validly done, the effects inherent to the sacra
mental character occur objectively, ex opere operato, independent of the 
subjective dispositions of the candidate, including the state of grace or the 
diverse degree of personal faith, or the different levels of formation and 
instruction. 

Therefore, neither age, nor being in full possession of mental facul
ties, nor appropriate preparation, constitute exigencies of capacity. Every 
baptized person whether a newborn infant, a child, or a mentally handi
capped person, or a person lacking instruction, is a capable subject, and 
as such, has a fundamental right to the sacrament, even though the exer
cise of this right is legally and lawfully limited. 

From the forgoing, it follows that the sacramental action can work in 
principle without the positive mediation of the subject, such as in the case 
of an infant or a mentally handic apped person. However, that does not 
mean that the act of the will is always unimportant. It is logical that, when 
dealing with an adult in possession of his mental faculties, the intention or 
will, at least virtual, of being confirmed is a requirement for validity. Con
sequently, every contrary will, as well as a lack of freedom that voids the 
human act, nullifies the sacramental celebration, as it would nullify a 
feigned or fraudulent celebration. 

IL REQUIREMENTS FOR LICEITY (§ 2) 

The norm establishes three requirements that must be present simul
taneously in the candidate to receive confirmation: due instruction, cor
rect disposition and capacity to renew the promises of baptism. However, 
these requirements at the level of canonical liceity, without diminishing 
their projection onto moral purviews. 
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However, the norm also provides for exceptional cases in which the 
general law does not apply. To better understand the reach of the excep
tions, one might contrast the rough draft of the 1975 Schema, which said: 
"ut quis lic ite confirmationem rec ipiat, nisi agatur de infante in periculo 
mortis versanti, requiritur usu rationis polleat atque rite sit dispositus et 
sufficienter instructus." 

Two things flow from the literal tenor of this outline: a) only the case 
of the danger of death of an infant was excepted; and b) as a consequence, 
having the use of reason began to form a part of the requirements for lice
ity. At that time, nothing was said about the capacity to renew one baptis
mal promises, because another canon of that draft was concerned with 
executing what was mandated by Sancrosactum Concilirium 71: " Ut sac
ramenti Confirmationis intimo cum tota initiatione christiana conexio 
eluceat, promissiones baptismi renovent confirmationem recepturi." In 
the 1977 revision, this draft of the canon disappeared, due to the under
standing of the Code Commission that the conciliar criterion was mani
fested in other canons, specifically in § 2 of c. 889, 1 as well as perhaps 
because its content was more liturgical than disciplinary. 

The notable differences between the 1975 Schema and the current 
c. 889 § 2 are obvious. In light of the precept now in effect, the expressly 
sanctioned requirements of liceity only operate when there is no danger of 
death and the candidates possesses the use of reason. 

l . Danger of death 

The present canon does not deal only, as did its rough draft, with the 
danger of death of an infant, but that of any of Christ's faithful not yet con
firmed. For canonical liceity, it is sufficient that a capable subject (a non
confirmed baptized person) not possess a will contrary to the sacrament, 
if dealing with an adult. Consequently, there would not be required appro
priate instruction, nor the capacity to renew the baptismal promises. Like
wise, it seems that being rite dispositus is not required, because the norm 
is basically referring to a canonical requirement of liceity, not a "theologi
cal" requirement such as the state of grace, to which the CJC/1917 ex
pressly referred. Were it not so, the requirement would need to have been 
expressly applied to the case of danger of death when the confirmation 
c andidate did not lose consciousness or the use of reason. 

In relation to danger of death, the parish priest has espec ially en
trusted to him the function of administering confirmation in that circum
stance ( c f. c. 530, 2°), for which c. 883, 3° grants him the faculty of being 
the minister of confirmation. 

1. Cf. Comm. 3 (1971), p. 203; 4 (1974), p. 36; 5 (1975), p. 31; 10 (1978), p. 82. 
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2. The case of infants and of those equivalent to them (cf c. 99) due 
to habitual lack of the use of reason 

In principle, pursuant to the current discipline of the Latin Church 
(see commentary on c. 891), it is not licit to confirm an infant, unless a se
rious reason, in the judgment of the minister, counsels otherwise. The 
problem resides in knowing whether adults who habitually lack the use of 
reason are equivalent to infants in this context. In the Schema of 1975, 
having the use of reason would arise from the requirements of liceity. In 
the current norm, the use of reason is not a requirement for liceity to be 
confirmed, but the circumstances in which those established require
ments operate. A sensu contrario, when that circumstance is not verified, 
that is, where the faithful adult habitually lacks the use of reason, he does 
not cease being an active and passive subject for confirmation. As has 
been wisely written, "it is a matter of recalling that Christian maturity 
does not coincide with psychological maturity. Certainly, the person and 
the Christian are a single and united reality; but whereas human maturity 
follows its natural course, Christian maturity follows a mysterious path 
because it is primarily the result of the ineffable action of the Holy 
Spiri ... . The sacrament is administered even to infants in danger of 
death, as well as to the mentally incapacitated, because they are brought 
to Christian maturity which, as we have already noted, is above all a gift of 
the Spirit. "2 It would be, in effect, unintelligible if the sacrament of confir
mation were to be administered to the "perpetually mentally handi
capped" without the primacy of the gift that God grants with the 
sacrament being emphasized, that is, if one does not depart from the prin
ciple that "although [ confirmation] necessarily implies the free response 
of the believer who has the use of reason, it is, before all, a free gift of the 
saving initiative of God." 3 

The faithful adult who lacks the use of reason is a passive and active 
subject of the sacrament of confirmation. Therefore, he is authorized to 
receive the sacrament without needing any personal disposition, and he 
has at the same time the right to receive it. Another question relates to the 
exercise of that right at the expense of parents or, in the proper case, 
guardians, in analogy to the provision of c. 868 § 1,1 °, with respect to the 
baptism of infants. In the case of confirmation, it does not seem that the 
analogy to c. 868 § 2 fits, according to which an infant in danger of death 
can be baptized against the will of his parents. It is well known that, in the 
first works of revision, this criterion was not included. It finally prevailed 
based on the conception that, in the case of imminent and morally certain 
death, the necessity of baptism for salvation must take precedence over 

2. E. CAPPELLINI, "Il conferimento della Confermazione in ordine alle esigenze teologiche 
e canoniche," in Monitor Ecclesiasticus 1 15 (1990), p. 131. 

3. "Nota de la Comisi6n Episcopal para la Doctrina de la Fe de la CEe," in BOCEE 32 
(1991), pp. 159-162. 
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the rights of parents. 4 This is not the case with the sacrament of confirma
tion, because in no circumstance can it be administered to an infant or 
mentally handicapped person against the will of his parents or guardians. 

3. The normal cases 

When exceptional cases do not occur ( danger of death and perpetual 
lack of the use of reason), the confirmation candidate shall be appropri
ately instructed, rightly disposed, and have the capacity to renew his bap
tismal promises. 

Clearly, these requirements for liceity are based in indeterminate 
concepts: appropriate instruction, correct or right disposition, and the ca
pacity to renew the baptismal promises. The determination of these con
cepts is left to the particular legislator in the so-called "Directories of the 
sacraments of Christian initiation." It also falls to the pastor charged with 
preparing, admitting, and administering the sacrament. In either case, it is 
a matter of discretion that must be exercised with proper flexibility, with 
pastoral balance, "senza dannoso rigorismo o inacettabile lassismo;"5 with 
pastoral justice that goes beyond pure legality. To be just in the adminis
tration of the sacraments requires being attentive not only to the letter, 
but also to the spirit, of the law, which establishes a fundamental right ( cf. 
c. 213). Attention to the person in his unrepeatable individuality, in our 
case, to the Christian faithful in his extremely personal vocation, is the 
perspective by which all the institutional activity of the Church is ori
ented. The person must be the center to which all the institutional actions 
of human society must gravitate. 6 If the member of the faithful as a person 
were to be diluted (as sometimes happens7) in the confused outline of 
community matters, it would be difficult to preach the transcendence of 
the human person in his public or private action in society. In this, the law 
of the Church must be a paradigm for the law of Countries, as reflected in 
the classical maxim: sacramenta propter homines .8 Therefore, every ju
ridical regulation of a fundamental right, such as that of c. 889, must be in
terpreted in light of the principle of justice. Therefore, one should recall 
that the diocesan bishop is obligated to ensure that confirmation is admin
istered to his subjects who duly and reasonably request it (cf. c. 885 § 1). 

4. Cf. J.M. MARTI, "La regulaci6n can6nica del bautismo de nifios en peligro de muerte," in 
Ius Canonicum 62 (1991), pp. 709-733. 

5. E. CAPPELLINI, "11 Conferimento . . .  ," cit., p. 131. 
6. Cf. JOHN PAUL II, "Discurso en el Simposio Internacional de Derecho Canonico 

Vaticano, 19-24.IV. 1993," in Ius in vita et in missione Ecclesiae (Vatican City 1994), p. 1267. 
7. M.R. QUINLAN, "Parental Rights and Admission of Children to the sacraments of 

Initiation," in Studia Canonica 25 (1991), pp. 385-401 .  
8. Cf. T. RINC6N-PEREZ, "La justicia pastoral en el  ejercicio de la funci6n santificadora de 

la  Iglesia," in Actas de las XIII Jornadas de la  Asociaci6n Espanola de canonistas 
(Salamanca 1993), pp. 85-116. 
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With respect to capacity to renew baptismal promises, a canon was 
formulated in the first works of revision which echoed the mandate of Sac
rosanctum Concilium 71: it was advisable that the intimate connection of 
the sacrament of confirmation with every Christian initiation be clearly 
manifested, for which the promises of baptism had to be renewed. Perhaps 
the predominately liturgical character of the norm counseled for its sup
pression by c. 842 § 2 and c. 889 § 2, which articulate the conciliar man
date. Apart from the insertion of confirmation in the whole of Christian 
initiation, the requirement of capacity to renew one's baptismal promises 
serves, in some way, as a measure for suitable preparation regarding what 
those baptismal promises will have to become liturgically, except when an 
adult receives confirmation immediately after baptism (cf. c. 866).9 In no 
case is it an exponent of certain erroneous pastoral attitudes that "seem to 
put the substance of this sacrament ( of confirmation) in the personal and 
free ratification that, from his baptism, the candidates make on accepting 
as their own the faith and baptismal commitments that in their infancy oth
ers professed in their place. In this context, the free acceptance of the 
faith, publicly expressed in confirmation, will rectify the lack of freedom of 
those who received baptism before they had the use of reason." 10 Those 
who maintain these opinions, add the Spanish bishops, not only distance 
themselves from the true nature of the sacrament of confirmation, but also 
simultaneously invalidate the true sacramental reach of the baptism of chil
dren.11 

9. Cf. Comm. 15 (1983), p. 187. 
10. Cf. "Nota de la Comisi6n Episcopal para la Doctrina de la fe ... ," cit. 
1 1 . Cf. ibid. 
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890 Fideles tenentur obligatione hoc sacramentum tempes
tive recipiendi; curent parentes, animarum pastores, 
praesertim parochi, ut fideles ad illud recipiendum rite 
instruantur et opportuno tempore accedant. 

The faithful are bound to receive this sacrament at the proper time. Par
ents and pastors of souls, especially parish priests, are to see that the 
faithful are properly instructed to receive the sacrament and come to it at 
the opportune time. 

SOURCES: c. 787; RConf 3 

CROSS REFERENCES: cc. 843, 885, 891 

COMMENTARY ------

Tomas Rincon-Perez 

Obligations and rights of the faithful 

Certainly, c. 890 only explicitly refers to a series of duties relative to 
the preparation and reception of confirmation. However, it helps to recall 
that these duties wane in their binding efficacy, moral or juridical, if the 
correlative rights to which other legal precepts generally refer are not 
taken into consideration (see commentary on cc. 213, 843, 885, and 891). 
An important task of sacramental law is establishing the most suitable 
norms for the valid and licit preparation for and administration of the sac
raments on the part of sacred ministers, as well as the valid, licit, and 
fruitful reception of the same on the part of the faithful. In this way, sacra
mental discipline takes as its focus the relationship of ministers and faith
ful to the sacramental signs. 

However, sacramental activity also reflects the relationship of jus
tice between the minister of the sacrament, or the Pastor in general, and 
the faithful who desire to receive the sacrament. Therefore, an important 
job of the interpreter of sacramental discipline is to discover that dimen
sion of justice, by facilitating the knowledge and satisfaction of the rights 
of the faithful. 1 

1. Cf. T. RINC6N-PEREZ, "Disciplina can6nica del culto divino," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), pp. 459-602; idem, "Derecho administrativo y relaciones 
de justicia en la administraci6n de los sacramentos," in Ius Canonicum 55 (1988), pp. 59-84; 
p. MONETA, "Il Diritto ai sacramenti dell'iniziazione cristiana," in Monitor Ecclesiasticus 115 
(1990), p .  623, with regard to confirmation. 
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l. Obligation to receive the sacrament at the proper time 

RINC6N-PEREZ 

All the faithful within the legal territory in which the administration 
of the sacrament is lawful, especially regarding age, are obliged directly to 
receive the sacrament at the proper time. Persons obligated to see that 
this occurs are first, parents, and second, pastors of souls, especially par
ish priests. 

In both cases, the obligation is tied to reception of the sacrament "at 
the opportune time." Christ's faithful have the obligation of receiving this 
sacrament from the time they reach legal age, not before. Because of this, 
it is necessary that particular legislators, especially diocesan legislators, 
let the faithful know the age when they can receive the sacrament, since 
that is the moment the obligation begins to bind. In addition, this duty 
must be inculcated in the faithful. 

In the case of the danger of the death of a child, the time when the 
obligation arises is determined by that circumstance. To fulfill that serious 
obligation, all priests have the faculty of conferring confirmation ipso iure 
( C. 883,3°). 

The faithful have the duty of making every effort to receive the sac
rament of confirmation, not merely failing to reject it when the occasion 
arises. In this sense, c. 890 is more positive and more binding than c. 787 
of the CJC/1917. In effect, the former precept left off from the theological 
principle of the non-necessity of confirmation, with the necessity of 
means, to be saved, in spite of which, it was illicit for anyone to reject it 
when the occasion of receiving it was presented. 

In the first schemata of revision, including the one sent in 1975 to the 
consulting organs of the entire Church, the clause regarding non-necessity 
with the necessity of means for salvation was maintained. In a later revi
sion, 2 attention was paid to the critical observations that had been formu
lated, and this clause was suppressed. In our judgment, this was not 
because that theological principle is inaccurate, but because it is not the 
most suitable approach to the obligation of receiving this sacrament. 
There are many arguments of a positive character to give a theological 
basis to this obligation. It is sufficient to recognize that every member of 
the faithful is called to live the Christian life in plenitude, by following the 
sacramental itinerary desired by Christ himself. It would not make sense 
to stop at the beginning of Christian initiation, or to jump from baptism to 
the Eucharist. It was the will of Christ, upon instituting the sacrament of 
confirmation, that the strengthening of baptismal grace by the Holy Spirit 
is channeled sacramentally; that is, that the gift of the Holy Spirit is con
ferred on a baptized person by a specific sacramental sign. 

2. Cf. Comm. 10 ( 1978), p. 82. 
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Given this general consideration of the positive character of the obli
gation, it is appropriate to investigate its nature: specifically, whether it is 
a moral obligation, or whether it is also fitting to classify it as juridical. 

In principle, the generic duty enunciated in the canon is of a moral 
nature, unless we describe it as juridical, for its foundation in legal jus
tice, the fulfillment of the laws of the Church. In any case, the juridical re
flections of this duty are more perceptible when the Christian faithful are 
called to exercise certain functions or assume special responsibilities in 
ecclesial life for which it is demanded that they have received the sacra
ment of confirmation. For example, confirmation is required to be a godfa
ther for baptism or confirmation. However, the reception of confirmation 
is especially required when a Christian is prepared for or accedes to a new 
canonical state, such as admission to major seminary (c. 241 § 2) or the 
novitiate (c. 645 § 1). If possible without serious difficulty, for, in any case, 
the ius connubii prevails, before marriage, the parties must receive the 
sacrament of confirmation (c. 1065 § 1). It is an absolute lawful require
ment, finally, to receive the sacrament of holy orders (c. 1033); therefore, 
among the required documents ( c. 1050,3°), the certificate of confirmation 
is required. 

The duty of parents with respect to their children, and of pastors of 
souls (parish priests) with respect  to their faithful, to ensure that they re
ceive the sacrament at the opportune time, is clearly not only a moral duty 
but also a juridical one, since it is correlative to a right of the children and 
the faithful and, consequently, required in justice. This requirement serves 
to classify as unjust any failure to fulfill that duty. 

2. The right to receive the sacrament at the proper time 

The obligation of receiving confirmation would not be properly un
derstood if it were not accompanied by a right. It is a fundamental right, 
generically formalized in c. 213, and later regulated in c.  843. As has been 
wisely written, all the requirements provided in c. 889, which give a large 
margin of discretion to the ecclesiastical authority, and the counterweight 
of the obligations imposed on the faithful and parents and pastors of 
souls, by c. 890, "demonstrate that there is an interplay between the real 
and proper right of the faithful to receive confirmation and that power of 
regulation on the part of the ecclesiastical authority, the latter being 
strictly construed because the exercise of the right to receive the sacra
ment reflec ts individual and c ommunal interests which, as we have al
ready stressed, are inalienable within the ambit of a community with 
spiritual ends such as the Church. "3 

3. P. MONETA, "II Diritto ai sacramenti. . . ," cit., p. 624. 
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Correlative to that right is the duty of justice incumbent on sacred 
ministers. Therefore, c. 843 § 1 provides: "Sacred ministers may not deny 
the sacraments to those who opportunely ask for them, are properly dis
posed and are not prohibited by law from receiving them." Canon 885 § 1 
is expressed in similar terms, referring specifically to confirmation: "The 
diocesan bishop is bound to ensure that the sacrament of confirmation is 
conferred upon his subjects who duly and reasonably request it." 

As can be seen, the legitimate exercise of that right, as well as the 
correlative obligation of justice, is subject to a series of prior requirements. 
Among them are prior preparation and the requirement of age (see com
mentary on c. 891). But, the case of danger of death must not be forgotten: 
each of Christ's faithful has the right to have the sacrament administered to 
him as soon as possible, without unnecessary obstacles, and any priest, 
who is authorized for this task, has the obligation to administer it dili
gently. Otherwise, the person would be deprived of a salvific good to which 
he has a right (not before God, obviously, but before the Church as admin
istrator of those goods), it not mattering that the theological classifications 
qualify it as an unnecessary good, with need of means, for salvation. 

3. Pre-sacramental preparation as a right and as a duty 

Pre-sacramental preparation is a requirement to be permitted to re
ceive the sacrament of confirmation. That makes the generic duty of 
Christian formation, commonly of a moral nature, into a juridical duty 
when it concerns pre-sacramental preparation. 4 

Universal law does little more other than enunciate this requirement 
as an indeterminate duty. This is the case in c. 890, where the duty of con
firmation candidates to be suitably instructed implicitly appears, and 
where the responsibility of parents and pastors of souls to ensure the 
faithful are properly prepared to receive the sacrament opportunely ex
plicitly appears. Consequently, within the purview of particular norms, 
principally diocesan norms, is where a specific determination of that ju
ridical duty must be stated, by providing a regimen of suitable and harmo
nious preparation. 

It does not appear difficult to harmonize the two elements that could 
collide: the right to receive the sacrament opportunely, and the duty of 
being properly prepared. In effect, once the duty is met, the required prep
aration, one has the right to receive the sacrament. Otherwise, if proper 
preparation is missing, exercise of the right is suspended, without break
ing any duty of justice, as long as the responsible people have taken the 

4. Cf. C.J. ERRAZURIZ, "Il munus docendi Ecclesiae" Diritti e Doveri dei fedeli (Milan 
1991), pp. 68-76. 

544 



RINC6N-PEREZ Tit. II. Ch. III. The Persons to Be Confirmed c. 890 

proper means of securing the required preparation. In specific practice, 
nevertheless, it is important to note that an undue delay in the administra
tion of a sacrament equals an unjust denial, because of the need for the 
salus animarum, since grace dispensed by means of a sacrament works 
hie et nunc and exceeds the caprices of a certain administrator. Care must 
be taken that the required preparation is not translated into a means by 
which the rights of the faithful are indirectly unprotected, under an unde
termined pretext of safeguarding the communio and dignity of the sacra
ment itself. 

Last, it should not be forgotten that dioceses have members of the 
faithful who are very diverse concerning formation and Christian commit
ments. This means that the preparation required for the sacraments, spe
cifically for confirmation, is certainly a juridical duty for all faithful, and 
cannot be measured and applied uniformly to all. Time, content, and the 
manner of providing formation must be evaluated in each case. In effect, 
the faithful not only have the duty of being adequately prepared, but they 
also have the right to receive that preparation according to their personal 
and familiar status. 5 

5. Cf. T. RINC6N-PEREZ, "La salvaguardia de los derechos de los fieles en el proceso de 
preparaci6n para los sacramentos," in Fidelium Jura 3 (1993), pp. 101-135. 
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Sacramentum confirmationis conferatur fidelibus circa 
aetatem discretionis, nisi Episcoporum conferentia aliam 
aetatem determinaverit, aut adsit periculum mortis vel, 
de iudicio ministri, gravis causa aliud suadeat. 

The sacrament of confirmation is to be conferred on the faithful at about 
the age of discretion, unless the Bishops' Conference has decided on a dif
ferent age, or there is a danger of death or, in the judgment of the minister, 
a grave reason suggests otherwise. 

SOURCES: c. 788; CodCom Resp. II, 16 iun. 1931 (AAS 23 [1931] 353); 
SCDS Instr. Plures petitiones, 30 iun. 1932 (AAS 24 [1932] 
271-272); SCDS Instr. Sacramenti Confirmationis, 20 maii 
1934 (AAS 27 [1935] 11-22); SCDS Deer. Spiritus Sancti Mu
nera, 14 sep. 1946 (AAS 38 [1946] 349-358); Rituale Ro
manum, 1952, tit. III, ch. II; CodCom Resp. 26 mar. 1952 
(AAS 44 [1952] 496); RConf 11, 12 

CROSS REFERENCES: c. 889 

COMMENTARY ------

Tomas Rincon-Perez 

Discipline regarding the age for confirmation 
The requirement of age in the Latin Church is tied in discipline to the 

requirement of appropriate preparation to receive the sacrament of confir
mation. Therefore, the opportune time to accede to this sacrament will be 
what the law provides. Since the fixing of age falls in good measure to the 
particular legislator, pursuant to the provisions of c. 891, the opportune 
time will be whatever particular law each region might provide, and, in 
turn, each diocese. 

Seen from a strictly canonical or disciplinary angle, the question 
does not pose special problems: one of Christ's faithful has the right to re
ceive this sacrament at an opportune time, but positive law fixes this time. 
Therefore, if the person administering the sacrament follows the require
ment of the canonically set age and does not arbitrarily override it, he un
doubtedly fulfills the requirements of legal justice. Consequently, for the 
member of the faithful who desires to receive confirmation earlier, even 
for serious reasons, there is no other recourse other than a petition for 
grace, since the law has temporarily limited the exercise of his right. 1 

1 .  Cf. T. RINC6N-PEREZ, "La justicia pastoral en el ejercicio de la funci6n santificadora de 
la Iglesia," in Actas de las XIII Jornadas de la Asociaci6n Espanola de canonistas 
(Salamanca 1993), pp. 85-116. 
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However, the problem must be observed from a broader perspective 
or, if preferred, a more fundamental one, which relates to the object of 
specifying more strictly the limits that would be licit to impose on the ex
ercise of the right to confirmation, by distinguishing them from others 
that, given the nature of the sacrament, may be illicit. To do so, it is helpful 
to recall the recent historical evolution of the discipline regarding age in 
the Latin Church, in contrast to the Eastern Church. 

1. Persistence of the tradition in the Eastern Church 

Pursuant to the recently codified Eastern law, confirmation must be 
administered jointly with baptism, unless there exists a true need for de
lay, in which case care must be taken that it is administered as soon as 
possible ( cf. c. 695 § 1 CCEO). Therefore, confirmation is administered 
normatively to newborns, without posing an obstacle to the effects of the 
sacramental character, that those with the sign of the gift of the Holy 
Spirit become better witnesses and co-builders of the Kingdom of Christ. 

At the heart of this discipline beats, no doubt, the prevalence of the 
ex opere operato regarding the ex opere operantis, and the objective con
sideration of the sacramental character. 

In the Eastern discipline, it appears clear that the Eucharist is the 
height of sacramental initiation. The CCEO states: "Sacramental initiation 
in the mystery of salvation is perfected in the reception of the Divine Eu
charist, and thus the Divine Eucharist is administered after baptism and 
chrismation with holy myron as soon as possible according to the norms 
of the particular law of the each Church sui iuris" ( c. 697). 

2. Openness to a new discipline in the Latin Church 

In the discipline of the Latin Church, the CIC/1917 determined that 
the most suitable age for confirmation was approximately seven years old, 
except in danger of death or when the minister thought it advisable to ad
minister it earlier, based on serious and just reasons. Among the reasons 
invoked was the contrary lawful custom in Spain and Spanish America, 
where it was customary to administer confirmation earlier, even immedi
ately after baptism. 

In light of the provision of the Code, the Holy See was asked in 1932 
if the Spanish custom could continue to be observed, to which the Sacred 
Congregation of Sacraments answered affirmatively,2 while observing at 

2. Cf. AAS 24 (1932), p. 271. Cf. D. TETIAMANZI, "L'eta della cresima nella disciplina della 
Chiesa latina," in Scuola Cattolica 195 (1967), pp. 34-61 .  
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the same time the advisability of slowly getting used to the general rule, 
and so instructing the faithful, as well as the importance of confirmation 
preceding first communion, thus preserving the logical order of the sacra
ments of Christian initiation. 

It was the 1971 Ordo Confirmationis that, at the same time the ca
nonical discipline was ratified, established the possibility of bishops' con
ferences' introducing a different age for confirmation, such as when the 
children were older and had received an appropriate formation. 

This influenced the revision of the Code, in the first schemata of 
which, including that of 1980, the age of discretion was suppressed as a 
determinant and principal criterion. It was in the 1981 Relatio where a 
new formula was proposed, which would give rise to c. 891. Pursuant to 
this formula: "The sacrament of confirmation is regularly conferred when 
children have attained the age of discretion provided they are properly 
prepared. Nevertheless, for pastoral reasons, the bishops' conferences are 
able to determine that the sacrament is conferred at a mature age. Confir
mation is conferred on infants in danger of death. 

"It is reasonable that Confirmation be administered to children who 
have reached the age of reason and are found to be adequately prepared, 
and that therefore the administration of the sacrament should not be de
layed, because: a) the Order for Confirmation, Praenotanda III, 11, is to be 
maintained: 'the entire tradition of the Latin Church affirms that Christian 
initiation takes place through Baptism and is completed through Confir
mation and the Eucharist (unus Pater)."'3 

In light of this provision, the theoretical possibility of a dual disci
pline regarding the same subject in the same region or country is clear. 
However, in practice, pastoral reasons (a more intense preparation) pre
vail regarding the age of discretion. 

A review of the legislation of different bishops' conferences reveals 
that the general tendency is to situate the most suitable age around twelve 
and fifteen years, with important differences in the degree of flexibility 
with which the norms are stated. For example, the Spanish Bishops' Con
ference situates the age around fourteen years but allows the diocesan 
bishop the right to follow the common norm of discretion. Other confer
ences, like Ecuador's, establish the general principle that confirmation 
will be administered to those who are duly prepared and have sufficient 
knowledge of Christian doctrine. As a norm, however, it will be adminis
tered to those who have followed a complete course of preparation and 
have reached at least twelve years of age. The French Bishops' Confer
ence situates the age in the period of adolescence, meaning between 
twelve and eighteen years. Each bishop may establish a specific age, tak-

3. Comm. 15 (1983), p. 188. 
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ing as a reference that broad general margin. The Swiss bishops, for their 
part, have fixed eleven years as the minimum age.4 

These examples show how, starting from a common universal disci
pline, various particular legislators have introduced norms in which a 
greater or lesser degree of flexibility is reflected, according to whether the 
exercise of the rights of the faithful is encouraged or made difficult. Start
ing from the age of discretion, the common norm in the Latin Church, it is 
doubtless that Christ's faithful favor the exercise of their right to receive 
confirmation at the opportune time when various possibilities are pre
sented, rather than when an age is fixed without alternatives. 

3. Underlying theological and pastoral problems 

The advisability of postponing the administration of confirmation is 
usually pastorally justified, appealing to the opportunity for a proper and 
intense catechesis for adolescents. Undoubtedly, this is a valid argument 
in principle. History will tell whether it was an efficacious criterion, for it 
is unclear, from a theological perspective, whether catechesis for adoles
cents would be more fecund before confirmation, as a preparation for it, 
or after the youths have been strengthened by the gift of the Holy Spirit. 
In any case, the adduced pastoral argument is lawful. However, it would 
not be if it were intended to condition the administration of confirmation 
on a supposed capacity to assume particular ecclesial commitments de
rived from the sacrament. In the words of the Spanish bishops, it is posi
tive that the value of preparation stands out, with the condition that it not 
obscure but highlight "the primacy of the gift that God grants with the sac
rament. "5 

Such arguments question fundamental aspects of sacramental theol
ogy, such as the working of confirmation ex opere operato and its per
manent efficaciousness as a sacrament that imprints character, an 
efficaciousness which is progressively assumable by the confirmed per
son, to the extent that, by the action of the sacrament, he is maturing in 
faith. As one can see, the issue lies in making it clear that the sacrament is 
not received because the person is already an adult in the faith, but pre
cisely in order to become so. Stated in another way: "The words to con
firm, as the wise liturgist B. Botte demonstrated, are very far from 
meaning that the baptized person personally confirms that which in his 
name others have professed; to confirm means that what the Lord himself 

4. Cf. J.T. MARTIN DE AGAR, Legislazione delle Conferenze episcopali complementare al 
CIC (Milan 1990). 

5. "Nota de la Comisi6n Episcopal para la doctrina de la Fe," in BOCEE 32 (1991), 
pp. 159-162. 
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began in baptism through a ministry he now confirms, and ends, through a 
new ministerial action of the Bishop."6 

Moreover, a delay in confirmation is normally justified by asserting 
environmental de-Christianization and the consequent need for more in
tense preparation. It is obvious that this is a serious pastoral problem, the 
solution to which requires an intense re-evangelization and catechization 
of children and adolescents, who are disconnected in greater or lesser 
measure from Christian life. But another pastoral problem is the indiscrim
inate application of that criterion to young people who live in Christian 
families, thus depriving them of the sacrament at the stage in their lives 
and in environmental circumstances in which they most need it. Therefore, 
while it cannot be denied that external difficulties flow from the de
Christianization of society which occasionally make delaying confirmation 
advisable, there is no lack of occasions where those same difficulties coun
sel that the child receive the gifts of the Holy Spirit immediately, since they 
will make him strong in them, without prejudice to a prior preparation suit
able to his age, and keeping in mind the Christian climate in which his life 
unfolds. 

The solution to this problem is a difficult task. A possible solution 
lies in the advisability of making the respective particular law flexible, so 
that greater leeway is granted to one of Christ's faithful for the exercise of 
the right to opportunely receive the sacrament of confirmation. The dis
cretionary authority of the diocesan bishop to spec ify the appropriate in
struc tion required before one may rec eive the sacrament must be 
exercised with proper pastoral equilibrium (see commentary on c. 889), 
which goes beyond mere legality. This is confirmed by the CDWDS in a let
ter to a diocesan bishop which, because of its general interest, the Congre
gation has made public. 7 The parents of an eleven-year-old girl, who was 
properly instruc ted and willing, as the bishop himself acknowledges, ap
pealed to the Congregation their diocesan bishop's denial to their daugh
ter of c onfirmation bec ause she did not meet the age requirement 
established in the diocese. The Congregation has responded, in short, that 
when the requirement of the appropriate instruction and the capacity to 
renew baptismal promises is verified and proven ( c. 889), the fundamental 
right to receive the sacraments prevails over mere legality; that is, said 
fundamental right is established as a basic criterion for interpreting the 
law that regulates it. 

Finally, doctrine has emphasized that there is a problem that arises 
from delaying confirmation until the age of fourteen years or more: the in
version of the order of the sacraments of Christian initiation. Pursuant to 
that order, first communion should not be received without being con
firmed. The delay in confirmation establishes, nonetheless, a contrary 

6. P. FARNES, "Del bautismo y de la confirmaci6n," in Phase 141 (1984), pp. 241-243. 
7. Cf. "Notitiae" 35 (1999), pp. 537-540 . 
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practice. Perhaps one day the critical prediction of a well known author 
will come true: "Today many consider it an advance to have delayed con
firmation until the age of commitment; we think that within several years, 
perhaps not many, it will be considered theological poverty and deca
dence that our end of the twentieth century did not know how to grasp the 
true initiating meaning of confirmation situated as a supplement to bap
tism and the portico to first communion." 8 

8. P. FARNES, "Del bautismo . . .  ," cit., p. 242. 
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892 

CAPUT IV 
De patrinis 

CHAPTER IV 
Sponsors 

Confirmando, quantum id fieri potest, adsit patrinus, 
cuius est curare ut confirmatus tamquam verus Christi 
testis se gerat obligationesque eidem sacramento inhae
rentes fideliter adimpleat. 

As far as possible, the person to be confirmed is to have a sponsor. The 
sponsor's function is to take care that the person confirmed behaves as a 
true witness of Christ and faithfully fulfils the duties inherent in this sacra
ment. 

SOURCES: 

893 

c. 793; SCDS Instr., 25 nov. 1925 (AAS 18 [1926] 44-47); Ritu
ale Romanum, 1952, tit. III, ch. I; RConf 5 

§ 1 .  Ut quis patrini munere fungatur, condiciones adim
pleat oportet, de quibus in can. 874. 

§ 2. Expedit ut tamquam patrinus assumatur qui idem 
munus in baptismo suscepit. 

§ 1. A person who would undertake the office of sponsor must fulfil the 
conditions mentioned in can. 874. 

§ 2. It is desirable that the sponsor chosen be the one who undertook this 
role at baptism. 

SOURCES: § 1: c. 795; RConf 6; SCDW Documentorum explanatio (Noti
tiae 11 [1975] 61 , 62) 
§ 2: c. 796; RConf 5; RCIA 299; SCDW Documentorum expla
natio (Notitiae 11 [1975] 61, 62) 

CROSS REFERENCES: cc. 872, 874 
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COMMENTARY ------

Tomas Rincon-Perez 

The presence of sponsors, male or female, at confirmation is an ex
tremely old custom, as c. 793 of the CJC/1917 acknowledged. When confir
mation was conferred immediately after baptism, one sponsor was 
sufficient. However, when administration of these sacraments was sepa
rated, the presence of specific sponsors for confirmation appeared. The 
Decree of Gratian, for example, 1 reflected that the use of sponsors in con
firmation was prescribed, called sustainers, godfathers, etc.2 

In c. 892, the Church echoes that old custom by prescribing the pres
ence of sponsors, both in the liturgical act of confirmation and in the life 
of the confirmation candidate. In any case, their presence is extremely ad
visable, but not absolutely necessary; to the extent possible, the confirma
tion candidate should have a sponsor, either male or female. This not only 
agrees with the fact of physical impossibility, but, more importantly, indi
cates that the sponsor's function is based on the principle of subsidarity. 
What obliges them in sponsorship is a function of the parents themselves 
and only subsidiary to the sponsors. Therefore, their presence is more 
necessary when the parents are less willing-due to disbelief, indifference 
or ignorance-to fulfill their task of providing spiritual help to the confir
mation candidate. 3 

The function of the sponsor, that is, the munus that the law confers, 
occurs on a dual plane: a) in participation in the celebrative act of the sac
rament, pursuant to the liturgical books (this concerns the sponsor in the 
liturgical sense); b) in provision of permanent help to the confirmed, so he 
behaves as a true witness to Christ and faithfully fulfills the obligations 
that the sacrament imposes, among which are being a propagator and de
fender of the faith (this concerns the sponsor in the canonical sense). 

To guarantee in the best way possible the fulfillment of this impor
tant ecclesial function, the law provides a series of requirements for one 
to be able to be a sponsor. They are the same requirements c. 874 (see 
commentary) provides for the baptismal sponsor. It is advised (with a cri
terion distinct from that of c. 796,1 ° of the CJC/1917) that the sponsor for 
confirmation be the same one for baptism, as a new way of expressing the 
profound connection of these sacraments of Christian initiation. 

1. D. 4, cc. 100-102, de cons. 
2. Cf. A. ALONSO LOBO, Comentarios al C6digo de Derecho Canonico (Madrid 1963), 

p. 183. 
3. Cf. G. DAMMACCO, "Missione dei genitori e mun us dei padrini, " in Monitor 

Ecclesiasticus 1 15 (1990), pp. 642-645. 
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Among these requirements, the canonical exigency of being Catholic 
is prominent, as well as having received all the sacraments of Christian 
initiation ( confirmation and the Eucharist) and leading a life congruent 
with the faith and the func tion to be assumed. Despite the pastoral diffi
culties that this presents, there is nothing more logical than demanding 
that the person who voluntarily assumes the task of helping the sponsored 
person be a witness to Christ be himself congruent with the faith and the 
mission that he will assume. 

The condition of being Catholic implies that a baptized person who 
belongs to a non-Catholic ecclesial community cannot be a sponsor, al
though he can be admitted together with a Catholic sponsor and as a 
Christian witness to baptism. This is what c. 87 4 § 2 provides, and to 
which this canon refers. It is important, however, to make several points 
in light of the discipline that the new Ecumenical Directory establishes. 

The general principle is established in these terms (DE/1993 98): 
"The Catholic concept is that the sponsors (both men and women), in the 
liturgical and canonic al sense, must be themselves members of the 
Church or of the ecclesial Community where the baptism was celebrated. 
They not only assume the responsibility of Christian education for the 
baptized person ( or confirmed) as relatives or friends, but they are there 
also as representatives of the community of faith, guarantors of the faith 
and of the desire for ecclesial communion of the candidate." 

In the two following sections within the same number of the Direc
tory, two exceptions are established, relating to members of non-Catholic 
Churches and ecclesial communities: 

"a) Nevertheless, being based on common baptism, and for ties of 
family or friendship, a baptized person who belongs to another ecclesial 
Community can be admitted as a witness to a baptism, but only together 
with a Catholic sponsor. A Catholic can exercise the same role for a per
son who is going to be baptized in another ecclesial community." 

This is the literal case that § 2 of c. 87 4 contemplates. While one 
doc trinal sec tor4 generalized this provision by extending it to all non
Catholics, even those of the Eastern Churches, the new Directory refers in 
note 107 to the acts of the Code Commission, 5 where it is stated that the 
expression Communitas ecclesialis does not include Eastern Churches 
not in full communion with the Catholic Church. For this reason, c. 874 § 2 
must be strictly interpreted, and this is what the new directory does: 

"b) Because of the close c ommunion existing between the Catholic 
Church and the Eastern Orthodox Churches, it is permitted for a just rea
son that an Eastern faithful be admitted as a sponsor at the same time that 

4. Cf. T. RINC6N-PEREZ, "Disciplina can6nica del culto divino," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), p. 487. 

5. Cf. Comm. 15 (1983), p. 182. 
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a Catholic sponsor for the baptism of a Catholic child or adult, on the con
ditions that sufficient provision has been made for the education of the 
baptized person and that the suitability of the sponsor is recognized." 

With this provision, does the new Ecumenical Directory produce an 
authorized interpretation, or does it modify c. 87 4 § 2?  It should be re
called that a proposal was formulated and rejected in the works of revi
sion, in which it was urged that "this § be divided into two so that the 
standing of the Eastern faithful and other Christians may be better illumi
nated, in the following or similar words: §2 A non-Catholic Eastern Chris
tian may be admitted as a sponsor with a Catholic sponsor. §3 Other non
Catholic Christians may be admitted as witnesses of the baptism, but not 
without being accompanied by a Catholic sponsor. 6 

It is probable that the Ecumenical Directory, which has the Catholics 
of the universal Church (Latin and Eastern) as intended targets, intends 
with this provision to extend to the Latin Church the norm of c. 685 § 3 of 
the Eastern Code. 7 In any case, by following the provisions of the Direc
tory, an Eastern non-Catholic Christian can be not only a witness but also 
a genuine sponsor for baptism and confirmation. In addition, according to 
the Ecumenical Directory, it is not forbidden for a Catholic to assume "the 
role of sponsor in a baptism administered in an Eastern Orthodox Church, 
if he is invited into it. In such case, the obligation of watching out for 
Christian education corresponds in the first place to the sponsor who is 
faithful to the Church in which the child is baptized." 

6. Comm. 13 (1981), pp. 230-231 .  
7. Cf. P. GEFAELL, "II nuovo Direttorio ecumenico e la 'communicatio in sacris,"' in Jus 

Ecclesiae 6 (1994), p. 275. 
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CAPUT V 
De collatae confirmationis probatione et adnotatione 

894 

CHAPTER V 

Proof and Registration of Confirmation 

Ad collatam confirmationem probandam serventur praes
cripta can. 876. 

To establish that confirmation has been conferred, the provisions of 
can. 876 are to be observed. 

SOURCES: Rituale Romanum, 1952, tit. III, ch. I 

CROSS REFERENCES: cc. 97 § 2, 852 § 1, 875, 876, 891, 892 

COMMENTARY ------

Jose Bernal 

Everything related to sacramental subjects directly concerns the 
public good of the Church. Indeed, the sacraments confer grace, the fruit 
of the Redemption, and are the source of salvation, and they give structure 
to the Church by configuring all of Christ's faithful as the Body of Christ 
and people of God. On the other hand, for the reception of the sacraments, 
a series of juridical situations or conditions can be acquired that makes it 
possible to enjoy certain rights in the ecclesial society. All this is sufficient 
reason for the interest of the legislator, formed in a series of norms like 
this canon, to propound the necessary cautions and provisions that make 
possible, in a reasonable way, the guarantee of proof. 1 

The provisions contained in chap. V, dedicated to the "proof and reg
istration of confirmation," substantially incorporate the regulation of the 
same subject that the prior Code presented in cc. 798-800. From the first 

1. E. TEJERO, commentary on cc. 894-896, in Pamplona Com. 
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works of reform on the Code, the clear intention was to preserve, in a fun
damental way, the provisions of the old Codex. 2 

The practical importance of proving the reception of the sacrament 
of baptism, as the door and requirement for validity for the remaining sac
raments, is obvious. In the case of confirmation, the importance of prov
ing its reception is less clear. However, it is well known that "because they 
imprint a character, the sacraments of baptism, confirmation and order 
cannot be repeated" (c. 845), which makes it obvious that the reception 
and administration of both sacraments must be stated with certainty. 

Moreover, the Code provides that: 

- "Before candidates are admitted to the novitiate, they must pro
duce proof of baptism and confirmation" (c. 645 § 1). 

- "Only one who has received the sacrament of sacred confirmation 
may lawfully be promoted to orders" ( c. 1033). 

- "Catholics who have not yet received the sacrament of confirma
tion are to receive it before being admitted to marriage, if this can be done 
without grave inconvenience" ( c. 1065). 

It would not be logical, nevertheless, were proof of confirmation to 
be required with the same rigor as that of baptism. As the CJC/1917 said, 
"this sacrament is not necessary with necessity of means for salvation" 
( c. 787), neither does it pose a requirement of validity on receiving the sac
rament of holy orders or on contracting marriage. 3 

This canon specifically refers to testimonial proof. Recourse to it 
only makes sense when, for some reason, access to the parochial or dioce
san archives is not available to request the corresponding certificate, 
which is the ordinary method of proof. To regulate the exercise of this 
proof, the legislator refers to c. 876, pursuant to which, to prove the ad
ministration of confirmation, as long as it prejudices no one, the declara
tion of one witness above reproach is sufficient, or the oath of the person 
himself, if he received the sacrament as an adult. It does not appear that, 
from the condition of being a confirmed person, no one causes damage to 
another person, or, at least, it would turn out much less clear than in the 
case of the sacrament of baptism (see commentary on c. 876). 

Therefore, to prove the administration of the sacrament, the declara
tion of one witness is sufficient. While in no case is the presence of the 
sponsor necessary to validly celebrate the sacrament of confirmation, the 
Code states that "as far as possible the person to be confirmed is to have a 
sponsor" ( c. 892). Therefore, this circumstance is the norm. Moreover, it 
is advisable that the person who exercises this function is "the one who 

2. Cf. Comm. 3 (1971), p. 205. 
3. Cf. A. ALONSO LOBO, Comentarios al C6digo de Derecho Canonico (Madrid 1963), 

p. 186. 
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undertook this role at baptism" (c. 893).4 Obviously, a sponsor shall be 
above all reproach, as the canon for the witness requires, given that the 
CIC imposes a series of conditions (c. 874 § 1) to ensure his suitability. 
Therefore, the guarantee of proof will be able to be easily satisfied 
through the testimony of the sponsor ( cf. c. 876 in relation to c. 875). 

On the other hand, the Code legitimizes as testimonial proof the dec
laration of the confirmed person himself, if he received the sacrament as 
an adult. Given the remission to c. 876, it must be understood that a per
son who is an adult for the purposes of confirmation is an adult for the 
purposes of baptism. Pursuant to c. 852 § 1, one who has left infancy and 
has the use of reason is an adult. Canon 97 § 2 states that one who has 
completed his seventh year is presumed to have the use of reason. 
Canon 891 provides that "the sacrament of confirmation is to be conferred 
on the faithful at about the age of discretion," that is, around seven years. 5 

Consequently, every confirmed person, in principle, will be able to testify 
about reception of the sacrament, except when he received it as an infant, 
in danger of death or for another serious reason ( c. 891 ). 6 

If the baptized person who received confirmation in an extraordi
nary case was not an adult, and there was no sponsor present at the cele
bration, then testimonial proof must be provided by the witness, pursuant 
to the conditions stated in c. 876. 

4. This recommendation was made from the beginning of the work of revision, when the 
norm of the old c. 796, 1 ° was suspended: cf. Comm. 6 (1976), p. 36. 

5. At c. 883,2°, reference is made to "one who is no longer an infant," namely an individual 
more than seven years old (cf. c. 97 §2). Cf. RConf, 11 .  

6 .  The CBS has decreed that "the age at which the sacrament of confirmation can be 
received is around 14, save the right of the diocesan bishop to follow the age of discretion to 
which c. 891 makes reference": cf. BOCEE 3 (1984), p. 102. 
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Nomina confirmatorum, facta mentione ministri, paren
tum et patrinorum, loci et diei collatae confirmationis in 
librum confirmatorum Curiae dioecesanae adnotentur, 
vel, ubi id praescripserit Episcoporum conferentia aut 
Episcopus dioecesanus, in librum in archivo paroeciali 
conservandum; parochus debet de collata confirmatione 
monere parochum loci baptismi, ut adnotatio fiat in libro 
baptizatorum, ad normam can. 535 § 2. 

The names of those confirmed, the minister, the parents, the sponsors and 
the place and date of the confirmation are to be recorded in the confirma
tion register of the diocesan curia or, wherever this has been prescribed 
by the Bishops' Conference or by the diocesan Bishop, in the register to be 
kept in the parochial archive. The parish priest must notify the parish 
priest of the place of the baptism that the confirmation was conferred, so 
that it may be recorded in the baptismal register, in accordance with 
can. 535 § 2. 

SOURCES: 

896 

c. 798; RConf 14 

Si parochus loci praesens non fuerit, eundem de collata 
confirmatione minister per se vel per alium quam primum 
certiorem faciat. 

If the parish priest of the place was not present, the minister, personally or 
through someone else, is to notify him as soon as possible that the confir
mation was conferred. 

SOURCES: c. 799; RConf 15 

CROSS REFERENCES: cc. 486-491, 535 

C OMMENTARY ------

Jose Bernal 

These canons correspond closely to cc. 798 and 799 of the CJC/1917, 
with two innovations: 
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- Mention is made of the confirmation register of the diocesan cu
ria. Nevertheless, c. 470 § 3 provided that there be sent "an authentic copy 
of the parochial registers, except the one concerning the state of souls." 
This requirement has been suppressed. 1 

- The expression "parochus proprius" has been replaced by "paro
chus loci. "2 

Pursuant to c. 895, two possibilities exist for recording the celebra
tion of the sacrament of confirmation. The names of the confirmed are in
scribed either in the confirmation register of the diocesan curia or, where 
the bishops' conference or diocesan bishop provides for it, in the confir
mation register in the parochial archive. 

The CJC/1917, in c.  470 § 1 ,  imposed on parish priests the duty of 
"having the following parochial registers: for baptized persons, for con
firmed persons, for marriages, and for dead persons." It also required 
them "to maintain as assiduously as possible, a register relative to the 
state of souls." Currently, in universal law, only parochial registers for 
baptized persons, marriages, and dead persons are required, although the 
bishops' conference or diocesan bishop may provide for others ( cf. c. 535 
§ 1). Nevertheless, the Code mentions other registers, such as one record
ing the number of masses that must be celebrated, the intention, the sti
pend off erect, and the fact of their celebration ( cf. c. 958 § 1). 3 

In the beginnings of the Code reform efforts, mention continued to 
be made of the confirmation register and the register referring to the state 
of souls.4 In the session of the corresponding Coetus of May 9, 1980, the 
register relative to the state of souls disappeared. 5 The confirmation regis
ter is preferred afterwards in the October 1981 plenary session, due to the 
existence of dioceses without a confirmation register, where annotation is 
made only in the baptismal register. It is advisable, therefore, that every
thing relative to that matter be referred to particular law. 6 

Despite the foregoing, it is customary and reasonable that, among 
those registers that particular legislators will establish, there should be es
pec ially recognized those for confirmation and for the state of souls, since 
they have a fecund tradition. 7 Specifically, the See, in art. 5 of its first Gen
eral Decree, provided that "the norms in effect up to now, relative to the 
parochial registers, including the Register-Book of confirmation as it is 

1 .  Cf. J .  CALVO, commentary on c.  535, in Pamplona Com. 
2. Cf. Comm. 10  (1978), p. 85. 
3. For other examples, cf. F. COCCOPALMERIO, De paroecia (Rome 1991), p. 210. 
4. Cf. Comm. 8 (1976), p. 28; 13 (1981), p. 285. 
5. Practically speaking, the argument runs that "il libro sullo stato delle anime si lascia al 

diritto particolare dato che sono molte le modalita nel farlo e non si puo imporre." Comm. 13 
(1981), p. 286. 

6. Comm. 14 (1982), p. 226. 
7. Cf. F. COCCOPALMERIO, De paroecia, cit., p. 2 1 1. 
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utilized in parochial practice" be followed.8 Therefore, in Spain, the re
cording of confirmation is in the parochial register, and it does not appear 
to be stated anywhere that there be a confirmation register in the diocesan 
curia. 

In the confirmation register must be entered the following: 

- the name of the confirmed; 

- the minister; 

- the names of the parents and sponsors; 

- the place and date of the ceremony. 

It might be useful that, next to the name of the confirmed, a note be 
made of important facts that might be considered opportune, especially 
when the parish in which the ceremony was celebrated does not coincide 
with the parish of baptism. 

The obligation to record the reception of the sacrament falls to the 
parish priest, as the person responsible for parochial activity. Inscription 
in the register will be done in the parish in which the ceremony was cele
brated, and it will correspond to the local parish priest, not to the domicil
iary parish priest, as provided in the CIC/1917 (cc. 798 and 94). 

Moreover, the parish priest administering confirmation must notify 
the parish priest of the place of baptism, together with the circumstances 
stated by c. 895, so that it may be recorded in the baptismal register. The 
CBS required the parish priests to take care "to personally carry out the 
duty of notification that c. 895 orders." 9 Likewise, facts relative to ordina
tion (cf. c. 535 § 2 and 1054) and marriage (cf. cc. 535 § 2, 1122, and 1123) 
will be stated in the baptismal register. In this way, the baptismal register 
can be a genuine general register, in which all changes regarding the sta
tus of persons can be noted. 10 

When the local parish priest is present at the administration of con
firmation in his parish, the minister who conferred the sacrament will 
communicate to him, personally or by other means, as soon as possible, 
the facts of the confirmations administered. 

Finally, the necessity that all parochial archives and registers be well 
maintained must be insisted upon, and the persons who do so must have 
the necessary training. 11  

8. BOCEE 3 (1984), p. 101. The CBI issued a similar directive on this issue 
(cf. Enchiridion delta Conferenza Episcopate Italiana, vol. 3, p. 915, n° 1594). 

9. BOCEE 3 (1984), p. 101. 
10. Cf. A. MOLINA, commentary on c. 895, in A. BENLLOCH (Dir), C6digo de Derecho 

Canonico (Valencia 1993). 
11 .  A. LONGHITANO, "Gli archivi ecclesiastici," in Jus Ecclesiae 4 (1992), p. 662. 
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TITULUS III 

De sanctissima Eucharistia 

TITLE III 

The Blessed Eucharist 

------- INTRODUCTION ------

Peter Erda 

I. SYSTEMATIC ASPECTS OF THE TREATMENT OF THE EUCHARIST 
IN THE CODES OF THE LATIN CHURCH 

l. Internal organization of the norms regarding the Eucharist 

a) In the CIC/1917 

In the CIC/1917 the principal norms on the Eucharist were grouped 
into two chapters (cc. 802-844 "The Sacrifice of the Mass" and cc. 845-869 
"The Sacrament of the Eucharist"), while the canons regarding the reser
vation and veneration of the Eucharist appeared under another title, in the 
third part ("De cultu divino") of book III (cc. 1265-1275). In spite of that, 
the introductory canon of the entire title on the Eucharist stipulated the 
three features of this sacrament: presence, sacrifice and communion 
("continetur, offertur, sumitur", c. 801 CIC/1917). In any case, the struc
tural relation between the norms concerned with these aspects was quite 
different from the system of the present Code. 

b) Theological motives for the organization of the CIC 

The systematic arrangement of the subject in the corresponding title 
of the CIC is a reflection of the theological emphasis indicated by Vatican 
Council II and by the most recent magisterium. The Council affirms the or
ganic unity between the sacrifice and the Eucharistic banquet, and the ac
tive participation of the faithful in the Mass as a consequence of the 
theological nature of the Eucharist (SC 47-48). In the teachings of John 
Paul II the Eucharist is presented as one sacrament in three aspects: "It is 
at one and the same time a sacrifice-sacrament, a communion-sacrament, 
and a presence-sacrament. And, although it is true that the Eucharist al
ways was and must continue to be the most profound revelation of the 
human brotherhood of Christ's disciples and confessors, it cannot be 
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treated merely as an 'occasion' for manifesting this brotherhood. When 
celebrating the sacrament of the body and blood of the Lord, the full mag
nitude of the divine mystery must be respected, as must the full meaning 
of this sacramental sign in which Christ is really present and is received, 
'the soul is filled with grace and the pledge of future glory is given'. This is 
the source of the duty to carry out rigorously the liturgical rules and ev
erything that is a manifestation of community worship offered to God 
Himself' (RH 20). 

c) The organization of the CIC 

For these theological reasons, the Code deals with all aspects of the 
Eucharist under one single title: its first chapter is devoted to the Eucha
ristic celebration which is the sacrifice, of which the communion is part1 

( cc. 899-933). The second chapter covers the reserve and veneration of 
the Eucharist (cc. 934-944), and the third's objective is the offering given 
by the celebration of the Mass ( cc. 945-958). 

2. The Eucharist in the organizational structure of the CIC 

a) In the doctrine of Vatican Council II the Eucharist is presented as 
center and summit for the celebration of all sacraments of the entire 
Christian life (AG 9,2); source and apex of the entire Christian life (LG II; 
cf. c. 897); source and pinnacle of all evangelization to which they are 
closely united, and around which all of the sacraments, all of the minis
tries and all works of the apostolate are arranged (PO 5,2). The rediscov
ery of the profound theological dimensions of Eucharistic ecclesiology 
have produced results of great value. The ecclesial magisterium asserts 
the importance of the Eucharistic aspect to clarify the theological nature 
of the unity of the Church. The unity and indivisibility of the Eucharistic 
body of the Lord comprises the oneness of his mystical body, that is, of the 
Church which is one and indivisible. 2 Thus, in fact, the Eucharist excludes 
the assemblies and particular churches from self-sufficiency, or that each 
group gathered in the name of Christ should have for itself all of the power 
of the Church (ibid.). 3 

b) Basing themselves on the ecclesiological aspect of the Eucharist, 
some authors begin the juridico-canonical treatment on the sacraments 
precisely by this.4 The structural principle of the Code is different: it 

1. Cf. Comm. 4 (1972), pp. 51-52. 
2. CDF, Litt. Communionis notio, May 28, 1992, no. 1 1 ,  in AAS 85 (1993), p. 845. 
3. Cf. J. RATZINGER, "Nota teologica," in CB, Dir. La visita 'ad limina apostolorum', June 

29, 1988, in EV, XI, p. 656-658, nos. 1134-1137. 
4. R. AHLERS-L. GEROSA-L. MULLER (eds.), Ecclesia a sacramentis. Theologische 

Erwiigungen zum Sakramentenrecht (Paderborn 1992), pp. 13-25; p. KRAMER, Kirchenrecht 
I. Wort- Sakrament-Charisma (Stuttgart-Berlin-Cologne 1992), pp. 69-79. 
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follows the order of the Christian initiation, placing the norms that deal 
with the Eucharist after those that regulate baptism and confirmation. 

IL PRINCIPAL POST-CONCILIAR DOCUMENTS 

- SCRit, Deer. Ecclesiae semper, March 7, 19655; 

- Paul VI, Enc. Mysterium Jidei, September 3, 19656
; 

- SCCouncil, Deel. February 24, 19677; 

- SPCU, Dir. Ad totam Ecclesiam, May 14, 19678; 

- SCRit, Instr. Eucharisticum Mysterium, May 25, 19679; 

- SCDW, Instr. Memoriale Domini, May 29, 196910; 

- SPCU, Deel. Dans ces derniers temps, January 7, 1970 11 ; 

- SCDW, Institutio generalis Missalis Romani, March 26, 1970, 2nd 

ed. typica with variations and integrations: March 27, 1975; 

- SCCong, Dir. Ad normam decreti, April 11, 1971, 12 substituted by 
the Dir. Concilium Vaticanum II (1997); 

- SPCU, Instr. In quibus rerum circumstantiis, June 1, 1972 13; 

- SCDW, Deel. In celebratione Missae, August 7, 197214; 

- Ordo unctionis infirmorum eorumque pastoralis curae, Decem-
ber 7, 1972 (Typis polyglottis Vaticanis 1972); 

- SCDS, Instr. Immensae caritatis, January 1, 1973 15; 

- SCDW, Resp. pt., January 31, 197316; 

- SCDS-SCCong, Deer. Sanctus Pontifex, May 24, 1973 17; 

5. AAS 57 (1965), pp. 410-412 . 
6. Ibid., pp. 753- 774. 
7. AAS 59 (1967), pp. 229-230. 
8. Ibid., pp. 574-592. 
9. Ibid., pp. 539-573. 

10. AAS 61 (1969), pp. 541-545. 
1 1. AAS 62 (1970), pp. 184- 188. 
12 . AAS 64 (1972), pp. 97-176. 
13. Ibid., pp. 518-525. 
14. Ibid., pp. 561-563. 
15. AAS 65 (1973), pp. 264-271. 
16. In X. OCHOA, Leges Ecclesiae post Codicem iuris canonici editae, V (Rome 1980), col. 

6454, no. 4168. 
17. AAS 65 (1973), p. 4 10. 
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- SCDW, De sacra communione et de cultu mysterii Eucharistici 
extra missam ("Eucharistiae celebratio"), June 21, 1973 (Typis polyglottis 
Vaticanis 1973); 

- SPCU, Nota Dopa la pubblicazione, October 17, 1973 18; 

- Paul VI, MP Firma in traditione, June 13, 197419; 

- SCSDW, Litt. circ., March 31, 197720; 

- SCSDW, Resp. pt., February 22, 198021
; 

- John Paul II, Epist. Dominicae caenae, February 24, 198022; 

- SCSDW, Instr. Inaestimabile donum, April 3, 198023; 

- SCDF, Resp., October 29, 1982, no. II24; 

- SCDF, Epist. Sacerdotium ministeriale, August 6, 198325; 

- SCSDW, Deer. et Variationes Promulgato Cadice, September 12, 
198326

· , 

- SCDF, Deel., November 26, 198327; 

- CPI, Resp., June 26, 1984, no. I28; 

- SCSDW, Notificatio pt., April 3, 198529; 

- CPI, Resp., February 20, 198730; 

- SCSDW, Litt. circ. Paschalis sollemnitatis, January 16, 198831 ; 

- SCSDW, Deel. Congregatio pro cultu, March 21, 198832; 

- CPI, Resp., June 1, 198833; 

- SCSDW, Dir. Christi Ecclesia, June 2, 198834; 

- CC, Deer. Mos iugiter, February 22, 1991.35 

18. Ibid., pp. 616-619. 
19. AAS 66 (1974), pp. 308--311 .  
20. In X. OCHOA, Leges . . .  , cit., V, cols. 7316-7317, no. 4507. 
21. Ibid., VI, col. 7902, no. 4759. 
22. AAS 72 (1980), pp. 1 13-148. 
23. Ibid., pp. 331-343. 
24. AAS 74 (1982), p. 1298. 
25. AAS 75 (1983), pp. 1001-1009. 
26. In X. OCHOA, Leges . . .  , cit., VI, cols. 8669-8676, no. 4997; Notitiae 19 (1983), pp. 540-555. 
27. AAS 76 (1984), p. 300. 
28. Ibid., p. 746. 
29. In X. OCHOA, Leges . . .  , cit., VI, cols. 9122-9123, no. 5116; Notitiae 21 (1985), pp. 259-261. 
30. AAS 79 (1987), p. 1 132. 
31. In EV XI, pp. 12-66, nos. 7-1 19; Notitiae 24 (1988), pp. 81-107. 
32. In EV XI, pp. 178-183, nos. 243-252; Notitiae 24 (1988), pp. 234-236. 
33. AAS 80 (1988), p. 1373. 
34. In EV XI, pp. 442-469, nos. 725-764; Notitiae 24 (1988), pp. 366-378. 
35. AAS 83 (1991), pp. 443-446. 
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Augustissimum Sacramentum est sanctissima Eucharis
tia, in qua ipsemet Christus Dominus continetur, offertur 
et sumitur, et qua continuo vivit et crescit Ecclesia. 
Sacrificium eucharisticum, memoriale mortis et resur
rectionis Domini, in quo Sacrificium crucis in saecula 
perpetuatur, totius cultus et vitae christianae est culmen 
et fons, quo significatur et efficitur unitas populi Dei et 
corporis Christi aedificatio perficitur. Cetera enim sacra
men ta et omnia ecclesiastica apostolatus opera cum 
sanctissima Eucharistia cohaerent et ad earn ordinantur. 

The most august sacrament is the blessed Eucharist, in which Christ the 
Lord himself is contained, offered and received, and by which the Church 
continually lives and grows. The eucharistic Sacrifice, the memorial of the 
death and resurrection of the Lord, in which the Sacrifice of the cross is 
for ever perpetuated, is the summit and the source of all worship and 
christian life. By means of it the unity of God's people is signified and 
brought about, and the building up of the body of Christ is perfected. The 
other sacraments and all the ecclesiastical works of the apostolate are 
bound up with, and directed to, the blessed Eucharist. 

SOURCES: c. 801; SC 10, 47; LG 3, 11, 17, 26; PAULUS Pp. VI, Let. 
Ap. Investigabiles divitias Christi, 6 feb. 1965 (AAS 57 
[1965] 301); MF 753, 774; CD 30; AG 14; PO 5; EMys 1, 3, 6 ,  
10; GIRM 7; SPCU Instr. In quibus, 1 iun. 1972, 2, 3 (AAS 64 
[1972] 519-522); PAULUS Pp. VI, Exhort. Ap. Marialis cultus, 
2 feb. 1974, 20 (AAS 66 [1974] 131-132); SCCE Instr. In eccle
siastica futurorum, 3 iun. 1979, 22; I0ANNES PAULUS Pp. II, 
Let. Ap. Patres Ecclesiae, 2 ian. 1980 (AAS 72 [1980] 18) 

CROSS REFERENCES: cc. 246 § 1, 369, 528 § 2, 608, 844, 898, 899, 908 

COMMENTARY ------

Peter Erdo 

1. The first two canons of the title on the Eucharist are devoted to 
the doctrinal foundations of Eucharistic worship. The present canon, the 
first of two, summarizes the fundamental theological doctrine of the dig
nity of the Eucharist and the value and significance of this sacrament. 
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2. The fundamental theological doctrine conc erning the dignity of 
the Eucharist is summarized in the following points: 

a) The Eucharist is the most august of the sacraments: it is the sum
mit and c enter of the Christian religion, as already taught by Pius Xll 
(cf. MD II/a). It is the sourc e  and the apex of all the ministries of the 
Church (see commentary on the present title, I, 2, a). 

b) The three aspects of the Eucharist (sacrifice, communion, pres
ence) are enumerated in this canon in virtually the same words as in c. 801 
CJC/1917: "ipsemet Christus Dominus continetur, offertur ac sumitur." The 
order of these three aspects differs from that suggested by conciliar theol
ogy, which underlined the importanc e of the last two elements, that is, 
sacrifice and communion (see commentary on the present title, I, 1, b). In 
fact, this title of the CIC deals in the first place with the Eucharist as sacri
fice and communion and later introduces the norms related to the Eucha
ristic presence. 

c) The presence of Christ in the Eucharist signifies that the Lord him
self is contained in it "truly, really and substantially" and not only as a sign 
or eff ect.1 Thus, "faith in the actual presence of the Lord naturally leads to 
the external, and public manifestation of that very faith" (EMys 49). Christ 
is present under the species of bread and wine not only during the celebra
tion but also after it, "for the duration of the Eucharistic species. "2 

3. The significance of the Eucharist for the life of the Church defines 
itself, according to the canon we commented on, in the following points: 

a) The Church continually lives and grows by the Eucharist. Thus the 
Eucharist is for the Church a constitutive reality: the Church makes the 
Eucharist and the Eucharist makes the Church3 ( cf. CD 11; c. 369). 

b) Memorial is a term of worship. It does not point to a simple mem
ory but to the ritual celebration that "commemorates and evokes a past 
event making it present and operative. "4 The Eucharistic sacrifice is a me
morial of the death and resurrection of the Lord in which the sacrifice of 
the cross is perpetuated. Christ's sacrifice  is unique (Heb 9, 12) "it is not 
only applied in its fruits, but becomes present and perpetuates itself sacra
mentally, by virtue of the rite established by Christ in the last supper. "5 

1. Council of Trent, Sess. XIII, c. 1 :  Dz.-Sch., 1651. 
2. Cf. J. MANZANARES, "L'Eucaristia," in I sacramenti della Chiesa (Bologna 1989), p. 81; 

M. GESTEIRA GARZA, La Eucaristia, misterio de comuni6n (Madrid 1983), pp. 524-575. 
3. Cf. H. DE LUBAC, Meditaci6n sabre la Iglesia (Bilbao 1959), p. 141; T. RINC6N, 

"Disciplina can6nica del culto divino," in Manual de Derecho Canonico, 2nd ed. (Pamplona 
1991), p. 497. 

4. Cf. S. DE GIORGI, "L'Eucaristia: vita e missione della Chiesa," in Monitor Ecclesiasticus 
115 (1990), p. 147. 

5. J. MANZANARES, "L'Eucaristia," cit., p. 80. 
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c) The Eucharistic sacrifice is the summit and the source of all wor
ship and all Christian life (vide commentary on this title, I, 2,  a). For this 
reason this canon also adds that the other sacraments and all works of the 
apostolate are closely bound with and directed to the Holy Eucharist. 

d) With the Eucharist the unity of the people of God is expressed 
and realized once the edification of the body of Christ is accomplished 
(cf. 1 Cor 10, 17). For this reason the ecclesiastic communion manifests 
and realizes itself in a most complete way in the Eucharist, the sacrament 
of the unity of the Church. Communic ation about sacred things with 
Christian brothers and sisters who are separated (the non-eastern, above 
all) is limited primarily for this reason. In regards to this, the Second Vati
can Council teaches: "worship in common is not to be considered as a 
means to be used indiscriminately for the restoration of unity among 
Christians. There are two main principles upon which the practice of such 
common worship depends: first, that of the unity of the Church which 
ought to be expressed; and second, that of the sharing in the means of 
grace. The expression of unity very generally forbids c ommon worship. 
Grace to be obtained sometimes commends it" (UR 8/d). 

From this, there follows the principle adopted by the Code for such 
communication (cf. cc. 844 § 1, 908). In fact, according to the Ecumenical 
Directory, the celebration of the sacraments is an act of Christ and the 
Church and of the celebrating community as well, and it means the unity 
of the faith in worship and in life. Therefore, when the unity of faith in the 
sacrament is missing, communication with those who are not in full com
munion with the Catholic Church is prohibited, espec ially in the sacra
ments of Eucharist, penance, and anointing of the sick (DE/1993 129; cf. 
DE/1967 55).6 The exceptional cases in which the partic ipation of Chris
tians belonging to other churches or Christian communities is permissible, 
are enumerated by canon law (c. 844; c. 671 CCEO; DE/1993 130-131). 

The function of the Eucharist as a sign and source of unity is placed 
in the context of the full communion of the Church. "Within the full com
munion of faith, Eucharistic communion c onstitutes the expression of 
that communion and, consequently, of the unity of the faithful, and, con
currently, the means of maintaining and reinforcing that unity. 

On the other hand, if this is practiced in common by people who are 
not among themselves in full ecclesiastical communion, the Eucharistic 
communion cannot express the full unity that the Eucharist represents by 
its own nature; in this case unity does not exist. Therefore that practice of 
communion cannot be considered as a means that could be used for mov
ing towards to the full ecclesial communion. "7 

6. SPCU, Instr. In quibus rerum circumstantiis, June 1 , 1972 , no. 2, in AAS 64 (1972), 
pp. 519-520.  

7. SPCU, Note Dopa la pubblicazione, October 17, 1973, no. 4, in AAS 65 (1973), p. 617. 
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Notwithstanding the close bond between the full ecclesial commun
ion and the Eucharistic communion, 8 that is stressed in an extreme man
ner by some authors, 9 it is a question of two different realities. The full 
communion with the Catholic Church "on this earth" is a technical con
cept in the CIC ( c. 205) which indicates a communion that is also visible 
and externally perceptible with the Catholic Church ( cf. c. 96).10 Such a 
communion is also a juridical reality. Communion through the bonds of 
the sacraments, which is necessary for the plena communio, does not 
mean that the person must presently be in a state of grace, but that he or 
she has to accept all the sacraments in the faith ("omniaque media salutis 
in ea instituta accipiunt": LG 14/b ). 11 Identification with the Church has, in 
fact, several dimensions. 12 Possession of sanctifying grace is necessary for 
a perfect spiritual communion with the Church, but such a profound adhe
sion has a different significance than that of the full communion described 
in C. 205. 

8. Cf., e.g., E. T'EJERO, "La 'communio sacramentorum' en la doctrina de S. Agustin," in 
Revista Espanola de Derecho Canonico 47 (1990), pp. 445-480. 

9. Cf., e.g., R. AHLERS, "Eucharistie," in R. AHLERS-L. GEROSA-L. MOLLER (Eds.), Ecclesia a 
sacramentis. Theologische Erwagungen zum Sakramentenrecht (Paderborn 1992), p. 25; 
idem, "Communio Eucharistica-Communio Ecclesiastica. Zur wechselseitigen Immanenz von 
Eucharistie und Kirche," in R. AHLERS-P. KRAMER, (Eds . ) ,  Das Bleibende im Wandel. 
Theologische Beitrage zum Schisma von Marcel Lefebvre (Paderborn 1990), pp. 87-103; 
L. GEROSA, La scomunica e una pena? Saggio per una fondazione teologica del diritto 
penale canonico (Fribourg 1984), pp. 264-296. 

10. Cf. A. BORRAS, "Appartenance a l'Eglise, communion ecclesiale et excommunication," 
in Nouvelle Revue Theologique 1 10 (1988), pp. 808-814; V. DE PA0LIS, "Communio et 
excommunicatio," in Periodica 70 (1981), pp. 271-302. 
11 .  Cf. G. FELIClANI, "Obblighi e diritti di tutti i fedeli cristiani," in Il Jedele cristiano. La 

condizione giuridica dei battezzati (Il Cadice del Vaticano II, 6) (Bologna 1989), p. 61 ;  
J.M. PINERO CARRI6N, La ley de la Iglesia, I (Madrid 1985), p .  335; G.  GHIRLANDA, Il diritto 
nella Chiesa mistero di communione. Compendia di diritto ecclesiale (Milan-Rome 1990), 
p. 93, no. 72. 

12. Cf. A. BORRAS, "Appartenance .. . ," cit., p. 814. 
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Christifideles maximo in honore sanctissimam Eucharis
tiam habeant, actuosam in celebratione augustissimi Sa
crificii partem habentes, devotissime et frequenter hoc 
sacramentum recipientes, atque summa cum adoratione 
idem colentes; animarum pastores doctrinam de hoc sa
cramento illustrantes, fideles hanc obligationem sedulo 
edoceant. 

Christ's faithful are to hold the blessed Eucharist in the highest honour. 
They should take an active part in the celebration of the most august Sac
rifice; they should receive the sacrament with great devotion and fre
quently, and should reverence it with the greatest adoration. In explaining 
the doctrine of this sacrament, pastors of souls are assiduously to instruct 
the faithful about their obligation in this regard. 

SOURCES: c. 863; SC 48; PO 5; MF 754, 755; EMys 12, 15 

CROSS REFERENCES: cc. 230, 276 § 2,2°, 528 § 2 ,  663 § 2, 719 § 2, 899 
§ § 2-3, 909, 914, 917-923, 934, 936, 937, 940-942, 
944, 1247, 1367 

COMMENTARY ------

Peter Erdo 

1. The triple aspect of this sacrament demands that the utmost re
spect and worship due the Eucharist have a triple expression. 

a) Active participation in the celebration of this most august sacri
fice requires the faithful "not be there as strangers or silent spectators. On 
the contrary, through a good understanding of the rites and prayers they 
should take part in the sacred action, conscious of what they are doing, 
with devotion and full collaboration. They should be instructed by God's 
word, and nourished at the table of the Lord's Body. They should give 
thanks to God. Offering the immaculate victim, not only through the hands 
of the priest but also together with him, they should learn to offer them
selves" (SC 48). An expression of the active participation of all the people 
may also be the chant. For Sunday's celebration the sung Mass is recom
mended.1 The general duty of active participation in the celebration of the 
Mass also confines itself to the functions regulated by c. 230 (cf. c. 910 § 2). 

1. SCRit, Instr. Musicam sacram, March 5, 1967, nos. 16, 27, in AAS 59 (1967), pp. 305, 
308; EMys 26. 
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The minimum frequency of participation in the Eucharistic cele
bration is established in c. 124 7 , which obligates the faithful to participate 
in the Sunday Mass and other prescribed festivities. Clergymen and mem
bers of religious orders, as well as members of lay institutes, are invited to 
daily participation ( or celebration; cc. 276 § 2 ,2° , 663 § 2 , 719 § 2 ). 

b) Devout and frequent communion is the dutiful response of the 
faithful to the reality of the Eucharistic sacrament communion. The act of 
receiving the Eucharist during Mass becomes a more perfect participa
tion in the same sacrifice. 2 

Devout communion also refers the invitation of c. 909 to the priest to 
prepare with prayer for celebration of the sacrifice and to thank God after 
celebrating it. 

The frequency of communion is not limited (cf. c. 917 with its au
thentic interpretation). The daily celebration vigorously recommended to 
the priests ( c. 276 § 2 ,2°) also includes communion. The religious are ex
pressly invited to the communion ( c. 663 § 2). All of the faithful, after their 
initiation to the Eucharist, are obligated to receive holy communion at 
least once a year (c. 920). 

c) The real presence of Christ in this sacrament demands veneration 
with utmost adoration. For the specific obligations and the norms about 
the reservation and veneration of the Eucharist, see cc. 934-944, with the 
respective liturgical norms (cf. EMys 49-67 ). Members of religious insti
tutes are invited to worship every day the Lord's presence in the sacra
ment (c. 663 § 2). 

2. Pastors of souls must carefully instruct the faithful about these ob
ligations, also explaining to them the doctrine bearing upon this sacra
ment. This obligation is, on the one hand, of the catechesical type 
( cf. c. 528 § 2) and on the other, it demands testimony of personal conduct 
(cf. SC 14, 19, 48; c. 276 § 2 ,2 ° ). It is a special duty of parish priests to 
strive to have the children accede, duly prepared, to first communion as 
soon as possible once they have reached the age of reason (cf. c. 914). 

2. Cf. SC 55; c. 918; EMys 12; SCDW, "De sacra communione et de cultu mysterii 
Eucharistici extra missam" (Eucharistiae celebratio) ,  June 21 ,  1973, no. 13, in EV IV, p. 1634, 
no. 2523. 
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CAPUT I 
De eucharistica celebratione 

CHAPTER I 
The Celebration of the Eucharist 

§ 1.  Eucharistica celebratio actio est ipsius Christi et Ec
clesiae , in qua Christus Dominus, ministerio sa
cerdotis, semetipsum, sub speciebus panis et vini 
substantialiter praesentem, Deo Patri offert atque 
fidelibus in sua oblatione sociatis s e  praebet ut 
cibum spiritualem. 

§ 2. In eucharistica Synaxi populus Dei in unum convoca
tur, Episcopo aut, sub eius auctoritate, presbytero 
praeside, personam Christi gerente, atque omnes qui 
intersunt fideles, sive clerici sive laici, suo quisque 
modo pro ordinum et liturgicorum munerum diversi
tate, participando concurrunt. 

§ 3. Celebratio eucharistica ita ordinetur, ut omnes par
ticipantes exinde plurimos capiant fructus, ad quos 
obtinendos Christus Dominus Sacrificium eucharisti
cum instituit. 

§ 1. The celebration of the Eucharist is an action of Christ himself and of 
the Church. In it Christ the Lord, through the ministry of the priest, 
offers himself, substantially present under the appearances of bread 
and wine, to God the Father, and gives himself as spiritual nourish
ment to the faithful who are associated with him in his offering. 

§ 2. In the eucharistic assembly the people of God are called together 
under the presidency of the Bishop or of a priest under his authority, 
who acts in the person of Christ. All the faithful present, whether 
clerics or lay people, unite to participate in their own way, according 
to their various orders and liturgical roles. 

§ 3. The eucharistic celebration is to be so ordered that all the partici
pants derive from it the many fruits for which Christ the Lord insti
tuted the eucharistic Sacrifice. 
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SOURCES: § 1: PO 13; MF761, 762; EMys 3; GIRM 1, 4 
§ 2: SC 14, 26, 33; PO 5; GIRM 2, 7, 58, 59 
§ 3: SC 47; GIRM 2 

CROSS REFERENCES: cc. 369, 834, 897, 898, 900, 906, 907, 910 

c. 899 

COMMENTARY -- - - - -

Peter Erda 

This canon is of a theological nature and is introductory to the sub
ject of the Eucharistic celebration. 

1. § 1 reaffirms the public and social character (SC 27)1 of the Eu
charistic celebration and recapitulates its triple theological aspect. 

a) This paragraph offers a quasi-definition of the Eucharistic cele
bration. This expression signifies the Holy Mass, and not the other mani
festations of the Eucharistic cult external to the Mass, such as the 
exposition of the sacrament or the processions (cf. cc. 941-944). 

b) The Eucharistic celebration is an action of Christ and of the 
Church (cf. PO 13/c). It is Christ who offers himself in it through the min
istry of the priest. Christ the Lord is, therefore, the sole principal agent in 
the Mass, "unique, supreme and eternal priest, sole mediator between God 
and men"2 (cf. 1 Tim 2 :  5-6; Heb 7: 24-25). The Church is also the subject 
of the Eucharistic celebration, as it happens in every liturgical action ( cf. 
c. 834). The Church acts as the "hierarchically ordered people of God" 
(GIRM I, 1; cf. c. 837 § 1). Because of this, no Mass is private, but a cele
bration of the Church ( cf. EMys 3/d) and above all of Christ himself. Thus 
it is possible, although not the ideal, for the priest to celebrate the Mass 
for a just and reasonable cause, even without participation of the faithful 
(see commentary on cc. 904, 906). In fact, in the Eucharistic celebration it 
is not only the priest and the community of those present who pray: the 
entire Church is in prayer with them, also expressing through the ap
proved liturgical texts its spiritual union. 3 

2. § 2 stresses the fact that the Church, as the subject of the Eucha
ristic celebration together with Christ, its head, acts as a community in its 
entirety. 

1. G. DAMIZIA, commentary on c. 899, in P.V. PINTO (Ed.), Commento al Cadice di diritto 
canonico (Rome 1985), p. 548. 

2. Cf. S .  DE GIORGI, "L'Eucaristia: vita e missione della Chiesa," in Monitor Ecclesiasticus 
115 (1990), p. 154. 

3. JOHN PAUL II, Let. Dominicae cenae, February 24, 1980, no. 12, in AAS 72 (1980), p. 144. 
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a) In this paragraph the Eucharistic celebration is designated by the 
Greek term synaxis, which means assembly, congregation, reunion. In 
fact, God's people are summoned to congregate under the presidency of 
the bishop. 4 

b) The bishop or the priest who is under his authority, while in the 
celebration, acts in the person of Christ. 5 In fact, the priests "endowed 
with the authority that comes to them from Christ the Head and Shepherd. 
They are placed-with their ministry-before the Church as a visible ex
tension and sacramental symbol of Christ, who also stands before the 
Church and the world as a permanent and ever new source of salvation, 
He who is 'the savior of his Body' (Eph 5, 23)" (PDV 16). The priest repre
sents the people in the Eucharist only because he acts in persona Christi 
in as much as he is the head of all its members. 6 

c) All of the faithful who attend take part in the Eucharistic celebra
tion, not being solely represented by the priest, but "through personal par
ticipation, in their own way, as 'they have the right to by virtue of the 
baptism"'7 (cf. SC 14; see commentary on c. 898: 1, a). The diverse modali
ties of participation conform in turn to the diversity of the liturgical rites. 
The communion, the act of listening in common to the word of God, par
ticipating in the offering of the sacrifice, in prayers and singing; the ges
tures and attitudes of the body, bring together the faithful who participate 
in the Eucharistic celebration (cf. GIRM 620). There may be some special 
roles of service, those of acolyte, lector, psalmist, cantor, musicians; in 
particular, the organist, the choir master, as well as others who perform 
certain functions determined for the order of presbyter (the special minis
ter of the communion, those who carry the missal, the cross, the candles, 
the bread, the water, the wine, the censer or other than the order of pres
byter, such as the commentator, those who greet the faithful at the church 
entrance or those who pick up the collections in the church) ( cf. GIRM 
63-73). 

3. Paragraph 3 requires that the Eucharistic celebration be ordered 
in such a way that all of the participants may derive from it the most 
abundant fruits for whose obtention Christ instituted the Eucharistic sac
rifice. Because of this, taking into account the circumstances of people 
and places, it is necessary to choose always with utmost care, from among 
the modalities proposed by the Church, those that may favor to a greater 
extent that participation that is for the good of the faithful (cf. GIRM 5). 
This forces the priest to use the opportunities for creativity granted to him 

4. Cf. S. DE GIORGI, "IJEucaristia . . .  ," cit., p. 155. 
5. Cf. Council of Trent, Sess. XXII, Deer. de Missa, c. 2 (Dz.-Sch., 1743); LG 10, 28; c. 900 

§1 .  
6. Cf. MD (Dz.-Sch., 3850); GIRM, 10. 
7. J. MANZANARES, "IJEucaristia," in I sacramenti della Chiesa (Bologna 1989), p. 82. 
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in the liturgical books. 8 But everyone is obligated to participate only ac
cording to that role which pertains to him/her. In particular, the Eucharis
tic prayer must be recited solely by the priest ( c. 907). 9 

Finally, it must be emphasized that this sacrifice benefits only those 
of the faithful who "join Christ's Passion through faith and charity,"10 and 
that it benefits them more or less, in the measure of their devotion 
( cf. EMys 12). 

8. Ibid., p. 83 
9. Cf., e.g., GIRM, 10; SCDW, Instr. Liturgicae instaurationes, September 5, 1970, no. 4, 

in AAS 62 (1970), p. 698. 
10. ST. THOMAS AQUINAS, S. Th., III, q. 79, a. 7 ad 2 .  
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ART. I 
De sanctissimae Eucharistiae ministro 

ART. 1 
The Minister of the Blessed Eucharist 

§ 1.  Minister, qui in persona Christi sacramentum Eucha
ristiae conficere valet, est solus sacerdos valide or
dinatus. 

§ 2. Licite Eucharistiam celebrat sacerdos lege canonica 
non impeditus, servatis praescriptis canonum qui se
quuntur. 

§ 1. The only minister who, in the person of Christ, can bring into being 
the sacrament of the Eucharist is a validly ordained priest. 

§ 2. Any priest who is not debarred by canon law may lawfully celebrate 
the Eucharist, provided the provisions of the following canons are 
observed. 

SOURCES: § 1: c. 802; LG 10, 26, 28; EMys 42, 43; GIRM 59, 60; SCDF 
Deel., 15 feb. 1975 (AAS 67 [1975] 203-204) 

CROSS REFERENCES: cc. 903, 907, 916, 919, 1044, 1331 § 1,1°, § 2,2°; 
1332, 1333 § 1, 1 °, 1334, 1335, 1378 § 2, 1 °, § 3 

COMME NTARY ------

Peter Erda 

This canon discusses the minister of the Eucharistic celebration. 
The minister of the sacred communion may also be different from the cel
ebrating priest (cf. 910). 
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1. Condition for validity 

For the validity of the celebration it is absolutely indispensable that 
the minister of the Eucharistic consecration be a priest (bishop or priest) 
validly ordained (§ 1). 1 Recently, this truth of faith has been made present 
on several occasions by the magisterium.2 Especially clear is the SCDF let
ter, which states: "Among these powers that Christ has conferred in an ex
clusive way to the apostles and their successors, stands the power to 
bring into being Eucharist. Only to the bishops and to the priests . . .  it is, 
therefore, reserved the faculty of representing in the Eucharistic mystery 
what Christ did in the Last Supper. "3 

This disposition of the canon is also protected by a punitive sanc
tion. Whoever, not having been ordained a priest, attempts to celebrate 
the Mass, is punished with suspension latae sententiae, if he is a deacon, 
or interdiction if he is layperson ( c. 1378 § 2, 1 °; cf. c. 1378 § 3) . 

2. Conditions for the licit celebration of the Eucharist 

§ 2 is devoted to the issue of the licitness of the celebration. For a le
gitimate celebration, in addition to the conditions that are necessary for 
validity, it is required: a) that the priest be not impeded by canon law, 
b) that the canonical norms be respected (e.g., those pertaining to time 
and place of the celebration, the liturgical norms, etc . :  cf. SC 22 § 3 ; 
cc. 90 1-933). The priest is barred from celebrating the Holy Mass licitly 
whenever he is affected by an irregularity, by another impediment 
(c. 1044), or by a canonical penalty to that effect (excommunication: 
c. 1331 § 1 , 1  ° and § 2 , 1  °; interdiction: (c. 1332); certain types of suspen
sion: c. 1333 § 1, 1 °; cf. 1334 § 2). The prohibition arising from a punitive 
sanction may, nonetheless, be suspended in some cases ( cf. 1335). The 
celebrant must also be, by explicit disposition of the Code (c. 916) in a 
state of grace. The state of grave sin impedes the celebration. 

The general obligation of observing the liturgical norms has a special 
weight in regards to the Eucharist.4 Since the Eucharist is "the greatest 
gift that, in the order of the grace and of the sacrament, the divine spouse 

1. Cf. INNOCENT III, Let. Eius exemplo, December 18, 1208 (Dz. - Sch., 794); Lateran 
Council IV, c. 1 (Dz.-Sch., 802); Council of Trent, Sess. XXII, Deer. de Missa, c.  2 (Dz.-Sch., 
1752). 

2. LG 10, 17; PO 2; EMys 42-43; GIRM, 59-60; SCDF, Deel. Mysterium Ecclesiae, June 24, 
1973, no. 6, in AAS 65 (1973), pp. 405-407; SCDF, Deel., February 15, 1975, in AAS 67 (1975), 
pp. 203-204. 

3. Let. Sacerdotium ministeriale, August 6, 1983, no. III, 4, in AAS 75 (1983), pp. 1005-
1006. 

4. Cf. T. RINC6N, "Disciplina can6nica del culto divino," in Manual de Derecho Canonico, 
2nd ed. (Pamplona 1991), pp. 448-449. 
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has delivered" to the Church,5 the faithful must act with profound respon
sibility towards that gift." It is necessary to put forth in every place an in
dispensable effort so that in the pluralism of the Eucharistic cult, foreseen 
by the Second Vatic an Council, the unity of which the Eucharist is sign 
and cause will manifest itself. 

"This function that, given the nature of things, must be watched over 
by the Apostolic See, ought to be assumed not only by each of the bishops' 
conferences but by each minister of the Eucharist without exception. Fur
thermore, each must bear in mind he is responsible for the common good 
of the entire Church. The priest as minister, as celebrant, as he who pre
sides the Eucharistic assembly of all the faithful, must have a spec ial 
sense of the common good of the Church ... He cannot consider himself as 
a 'proprietor' who can freely dispose of the liturgical text and of the sa
cred rite as if it were a private good of his own, by giving it a personal and 
arbitrary style. Such innovation may seem to have a positive effect, or it 
may even respond more to a subjective piety. Nevertheless, objectively, it 
is always a treason of that union that must find its own expression pre
cisely in the sacrament of unity. "6 

The Code contemplates a discretional penalty both for a violation of 
the obligations that are imposed by a canonical penalty ( c. 1393) as well as 
for the illicit practice of the sacerdotal func tion ( c.1384). 

The duty of vigilance of the rectors of the churches ( cc 562; 903), of 
the parish priests ( c. 528 § 2), of the religious superiors ( cc. 611,3°; 619) 
and above all, of the bishops (cc. 835 § 1; 683) must constitute an addi
tional guarantee of the observance of the conditions that are necessary for 
the legitimate celebration. 

5. JOHN PAUL II, Let. Dominicae cenae, February 24, 1980, no. 12, in AAS 72 (1980), p. 142. 
6. Ibid., p. 144. 
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Integrum est sacerdoti Missam applicare pro quibusvis, 
tum vivis tum defunctis. 

A priest is entitled to offer Mass for anyone, living or dead. 

SOURCES: c. 809; SCDF Deer. Accidit, 11 iun. 1976 (AAS 68 [1976] 621) 

CROSS REFERENCES: cc. 199,5°, 945-958, 1185 

COMMENTARY ------

Peter Erda 

1. Applications of the Mass 

This canon contains a theological princ iple. The priest may apply 
the Mass for anybody, for the living as well as for the dead. The applica
tion of the Mass presupposes the doctrine of the Catholic theology about 
the various fruits of the Mass. Throughout the history of the liturgy and 
theology, the conviction that the Mass may favor at the same time a diver
sity of people in a variety of ways has become widespread.1 Three kinds of 
fruits or effects are usually recognized: 1)  the holy sacrifice benefits the 
entire Church (a general fruit); 2) it benefits the celebrating priest himself 
(a very special fruit); and 3) the Mass may be applied to the specific inten
tions of the celebrant (a spec ial fruit). The effect of the Mass for those 
who participate in it used to be placed by the different authors in the first 
or second category. 2 On the other hand, in the canon we are discussing, it 
refers to the third category, to the specific application of the so-called spe
cial fruit of the Mass. 

Additionally, the Mass may be applied for the living or for the dead 
who are the subjects of the temporal penalty of their sins. 3 

1. Cf. J. PASCHER, "Die 'Frtichte' der heiligen Messe," in Christliche Existenz und 
Erziehung. Frestschrift Steffes (Munster 1954),  p .  5 1 ;  A. MAYER, Triebkrajte und 
Grundlinien der Entstehung des Meflstipendiums (Miinchener Theologische Studien, Kan. 
Abt. 34) (St. Ottilien 1976), pp. 256-262. 

2. Cf. R. NAZ, "Honoraires de messes," in Dictionnaire de Droit Canonique, V, cols. 1203-
1204; A. MAYER, Triebkrdfte . . .  , cit., pp. 256-262; M. SCHMAUS, Katholische Dogmatik, IV/1, 
6th ed. (Munich 1964), pp. 489-494. 

3. Cf. Council of Trent, Sess. XXII, Deer. de Missa, ch. 2 and can. 3 (Dz.-Sch., 1743, 1753); 
Sess. XXV, Deer. de purgatorio (Dz.-Sch., 1820). 
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2. For whom the Mass may be applied 

a) The Mass may be applied for anybody, that is, also for the Catho
lics in an irregular situation as well as for non-Catholics and for non-Chris
tians, and for those for whom the application has not been asked. The 
limitations refer to situations in which the application of the Mass consti
tutes a public (known) event. 

b) A funeral Mass may not be celebrated for those who have been ex
cluded from ecclesiastical funerals ( cf. c. 1185). It is also possible to apply 
a Mass for these people, but it must be taken into account that in the 
canon of the Mass the names of those who at the time of their death were 
not in full communion with the Catholic Church cannot be mentioned. 4 

c) The application must be "objectively determined" and it must be 
made before the consecration.5 The objective determination may also be 
implicit (i.e., ad intentionem ordinarii, ad intentionem dantis), but, as 
Chiapetta6 stresses, although the Code says nothing, the application of the 
Mass for "he who will ask for it but has not yet asked" will not be admitted 
(cf. c. 825 CJC/1917). 

4. Cf. SCDF, Deer. Accidit in diversis, June 11 ,  1976, no. III, in AAS 68 (1976), pp. 621-
622; cf. also A. MAYER, Die Eucharistie, in J. LISTL-H. MOLLER-H. SCHMITZ, Handbuch des 
katolischen Kirchenrechts (Regensburg 1983), p. 689. 

5. Cf. J. MANZANARES, "L'Eucaristia," in I sacramenti delta Chiesa (Bologna 1989), p. 88. 
6. L. CHIAPPETTA, fl Codice di diritto canonico. Commento giuridico-pastorale, II 

(Naples 1988), p. 56, no. 3209. 
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Nisi utilitas christifidelium aliud requirat aut suadeat, 
sacerdotes Eucharistiam concelebrare possunt, integra 
tamen pro singulis libertate manente Eucharistiam indi
viduali modo celebrandi, non vero eo tempore, quo in 
eadem ecclesia aut oratorio concelebratio habetur. 

Unless the benefit of Christ's faithful requires or suggests otherwise, 
priests may concelebrate the Eucharist; they are, however, fully entitled to 
celebrate the Eucharist individually, but not while a concelebration is tak
ing place in the same church or oratory. 

SOURCES: SC 57; SCRit Deer. Ecclesiae semper, 7 mar. 1965 (AAS 57 
[1965] 410-412); EMys 47 ; GIRM 153-158; SCDW Deel. In 
celebratione Missae, 7 aug. 1972 (AAS 64 [1972] 561-563) 

CROSS REFERENCES: cc. 908, 951 § 2 

COMMENTARY ------

Peter Erda 

1. In the ancient Church ordained priests took part in the celebration 
of the episcopal Mass in the manner corresponding to their sacred order. 
With the increase in the number of participants in the Mass, the practice of 
celebrating the Eucharist in the same church several times on the same 
day started to become widespread. In the West, concelebration disap
peared in the thirteenth century with only vestiges of it remaining (in the 
episcopal ordination and in the ordination of priests). 1 Canon 803 CIC/ 
1917 even prohibited concelebration with the exception of the Masses of 
episcopal ordination and the ordination of priests. 

2. The new discipline has evolved gradually, beginning with the Sec
ond Vatican Council (SC 57-58): 

a) The Council permits concelebration in rather limited notable 
cases (SC 57). 

b) The Decree Ecclesiae semper of the SCRit (March 7,  1965)2 pro
mulgates the rite of concelebration. 

1. Cf. J.A. JUNGMANN, El sacrificio de la Misa (Missarum Sollemnia) (Madrid 1963), 
pp. 230-234, nos. I. 258-260; R. GABIE, "L'Eucharistie," in A. MARTIMORT (Ed.), L'Eglise en 
priere. Introduction a la li turgie, II (Paris 1983), pp. 238-250 (Spanish translation: La 
Iglesia en oraci6n. Introducci6n a la liturgia, 3rd ed., Barcelona 1987). 

2. AAS 57 (1965), pp. 410-412. 
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c) The Instruction Eucharisticum mysterium of the same congrega
tion recommends concelebration as many times as possible and whenever 
the utility of the faithful does not advise otherwise (no. 47). The motives 
for this recommendation are: in the c oncelebration the unity of the sacri
fice and the priesthood is appropriately expressed; and in a singular man
ner, the unity of the people of God (above all if it is presided over by the 
bishop, and the faithful take an active part in it) and the fraternity of the 
presbyters are expressed and consolidated.3 

d) The GIRM expands the circumstances for legitimate concelebra
tion (nos. 76, 153-160). 

e) The Declaration of the SCDW In celebratione Missae, of August 7 ,  
1972,4 broadens the possibilities for concelebration on the occasion of 
priestly meetings and in conventual or community Masses. 

3. The existing discipline no longer limits the occasions wherein it 
is possible to concelebrate. In keeping with the present c anon, every 
priest is directly authorized (without the required permission of the ordi
nary that was nec essary in the different hypotheses of the prec eding 
norms) to concelebrate the Eucharist, provided that he may legitimately 
celebrate Mass. Thus, all the binated or trinated Masses licitly celebrated 
may also be concelebrated.5 The general instruction of the missal has also 
been modified in the sense of the changes introduced in the CIC.6 

Therefore, presently there is no longer a list of the occasions in 
which it is permissible to concelebrate, and only those cases in which con
celebration is obligatory are enumerated ( chrism Mass, ordination of 
priests and bishops) or those in which it is recommended (evening Mass 
on Holy Thursday; Masses celebrated on the occasion of counc ils, assem
blies of bishops and synods; Masses for the blessing of an Abbot; conven
tual Masses and princ ipal Masses celebrated in churches and oratories; 
and Masses celebrated on the occasion of any gathering of priests, secular 
as well as religious 7). There is a special recommendation for the concele
bration with the bishop himself (GIRM 157). Bination is permitted in cer
tain cases, for the very reason of the concelebration (see commentary on 
C. 905). 

Nonetheless, the general possibility of c oncelebration depends on 
two conditions : 

3. Cf. EMys 47; cf. also SCSDW, Resp. pt. X. 1975, 1. Dub . no. 1, in X. OCHOA, Leges 
Ecclesiae post Codicem iuris canonici editae, V (Rome 1980), col. 7078, no. 4409. 

4. AAS 64 (1972), pp. 561-563. 
5. Cf. J.M . PINERO CARRI6N, La ley de la Iglesia, II (Madrid 1986), p. 1 11 ;  J. MANZANARES, 

"L'Eucaristia," in I sacramenti della Chiesa (Bologna 1989), pp. 91-93. 
6. SCSDW, Deer. et Variationes Promulgato Cadice, September 12, 1983, in X. OCHOA, 

Leges Ecclesiae . . . , cit., VI, cols. 8669-8670, no. 4997; Notitiae 19 (1983) ,  pp. 541-542. 
7. Cf. ibid. 
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a) It cannot be concelebrated if the utility of the faithful demands 
or advises otherwise. "In effect, concelebrated Masses reduce the number 
of Masses celebrated individually for the respective communities, which 
must not be deprived of the Mass. "8 It would be against the norm to call on 
priests to concelebrate only for the sake of external decorum, 9 or to con
celebrate only in order to receive more donations from the Masses. Any 
concelebration made for that purpose is excluded: it is prohibited to re
ceive, under any circumstance, compensation for a second Mass which is 
concelebrated (c. 951 § 2). 

b) The freedom of every priest to concelebrate must remain without 
impediment, but not while a concelebration takes place in the same 
church or oratory. 

The present canon contains no general recommendation for concel
ebration. In the Schema 1980 that advice still appeared, but the definitive 
text states only the possibility of it. In the discussion of the Schema the 
main argument against the general recommendation was that it may not 
have conformed to the intention of the Second Vatican Council, which 
called only for the expansion of the possibilities for concelebration and 
did not intend to make a general rule out of the exception, by restricting 
the Masses celebrated individually (SC 57).10 In opposition to the recom
mendation that preferred concelebration to the individual celebration of 
the Mass, it was adduced that only one Mass is celebrated in the concele
bration. This is the case even though the unity of priesthood is visibly ex
pressed in concelebration. 11 Since each Mass is constituted autonomously, 
Christ's sacrifice is renewed in it.12 

However, it must be pointed out that the CCEO, c. 700 § 2, makes a 
general invitation to concelebrate for Eastern Rite presbyters. 

6. It is prohibited to concelebrate with priests or ministers who are 
not in full communion with the Catholic Church ( cf. c. 908). With the pas
tors of the Christian communities where the sacrament of orders is miss
ing, concelebration in a strict sense is not at all possible. The CIC does not 
speak of concelebration with the Catholic priests of different rites. Among 
Catholic priests of the various Churches of the Eastern Rite "sui iuris, the 
principle of concelebrating for just cause is in effect, with permission 
from the eparchial bishop to follow all of the prescriptions of the liturgical 
books of the first celebrant, but preferably conserving the liturgical orna
ments and the insignias of the proper Church sui iuris (CCEO c. 701). 

8. M. MORGANTE, I sacramenti nel Cadice di Diritto Canonico. Commento giuridico
pastorale (Rome 1984), p. 40. 

9. Cf. J. MANZANARES, "L'Eucaristia," cit., p. 93; cf. also SCSDW, Resp. pt. X.1975, cit. 
10. Comm. 15 (1983), p. 191. 
11. Cf. SCRit, Deer. Ecclesiae semper, March 7, 1965, in AAS 57 (1965), p. 411. 
12. Cf. T. RINC6N, "Disciplina can6nica del culto divino," in Manual de Derecho Canonico, 

2nd ed. (Pamplona 1991), p. 504. 
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It corresponds to the diocesan bishop, within the limits of universal 
law, to regulate the discipline of the concelebration in his diocese, even in 
the churches and oratories that are exempt (SC 57 § 2,1 °; GIRM 155). 

8. Certain special liturgical norms must be observed in concelebra
tion (GIRM 153-208). Particularly important among these is the prohibi
tion of allowing other priests to c oncelebrate a Mass that has already 
started (GIRM 156). 
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903 

Tit. III. Ch. I. Art. 1. The Minister of the Blessed Eucharist c. 903 

Sacerdos ad celebrandum admittatur etiamsi rectori ec
clesiae sit ignotus, dummodo aut litteras commendatitias 
sui Ordinarii vel sui Superioris, saltem intra annum da
tas, exhibeat, aut prudenter existimari possit eundem a 
celebratione non esse impeditum. 

A priest is to be permitted to celebrate the Eucharist, even if he is not 
known to the rector of the church, provided either that he presents com
mendatory letters, not more than a year old, from his own Ordinary or Su
perior, or that it can be prudently judged that he is not debarred from 
celebrating. 

SOURCES: c. 804 §§ 1 et 2 

CROSS REFERENCES: cc. 561, 562, 900 

COMMENTARY ------

Peter Erdo 

1. To celebrate the Eucharist in a church the (explicit or tacit) per
mission of the church's rector or of the competent superior is required 
(c. 561). The meaning of rector of the church in this canon, as seen in 
other contexts of the CIC ( cf. cc 764, 1215 § 2; see commentary on c. 556), 
is the parish priest or any other priest responsible for a church. 

2. The rector of the church must allow the priests to celebrate in this 
church if they are not canonically barred and if they request it reasonably, 1 

observing the dispositions of the law, including the liturgical ( cf. cc. 900, 
562). 

3. The present canon sets forth the different procedures by means of 
which the rector of the church may ascertain that the conditions that obli
gate him to admit a priest to the celebration are present. Providing that 
the petition is reasonable and normal, the church's rector must admit the 
priest: 1) if the person is known to be free of a canonic impediment to cel
ebrate; 2) if the unknown priest presents a commendatory letter ( a sacer
dotal identity card, a celebret) from his ordinary or superior (who 
generally is also an ordinary: cf. c. 134 § 1), issued at least during the same 
year; or 3) even if he has not seen the valid celebret and does not know the 
person, it may be judged prudently that nothing prevents that person from 

1. Cf. L. CHIAPPETTA, Il Cadice di diritto canonico. Commento giuridico-pastorale, II 
(Naples 1988), p. 58, no. 3212. 
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celebrating (for instance, if the unknown priest has been introduced by a 
wellknown person; cf. likewise the c riteria indicated in c.  804 § 2 CIC/ 
1917, c oncerning ecclesiastical attire and disinterest in monetary mat
ters). 

4. The registry of visits, that is, the special book in which itinerant 
priests used to write their names, dioceses and occupation is no longer 
prescribed by the universal law. However, particular law may also require 
it at present. 

5. The diocesan bishop may establish other modalities for the admis
sion of priests to the celebration (cf. cc. 135 § 2 ,  381 § 1,  838 § §  1 and 4, 
841). These prescriptions should also be observed2 in the religious insti
tute's churches, unless they deal with a question of admitting their own 
members to the celebration in the churches or oratories of the institute. 

2. Cf. Comm. 15 (1983), p. 192; L. CHIAPPETTA, Il Cadice . . .  , cit., p. 58, no. 3212. 
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904 

Tit. III. Ch. I. Art. 1. The Minister of the Blessed Eucharist c. 904 

Sacerdotes, memoria semper tenentes in mysterio Sacri
ficii eucharistici opus redemptionis continuo exerceri, 
frequenter celebrent; immo enixe commendatur celebra
tio cotidiana, quae quidem, etiam si praesentia fidelium 
haberi non possit, actus est Christi et Ecclesiae, in quo 
peragendo munus suum praecipuum sacerdotes adim
plent. 

Remembering always that in the mystery of the eucharistic Sacrifice the 
work of redemption is continually being carried out, priests are to cele
brate frequently. Indeed, daily celebration is earnestly recommended, be
cause, even if it should not be possible to have the faithful present, it is an 
action of Christ and of the Church in the carrying out of which priests ful
fil their principal role. 

SOURCES: c. 805; SC 2, 27; LG 3, 28; AG 39; PO 2, 5, 13; MF 761 , 762; 
EMys 44; GIRM 4 

CROSS REFERENCES: cc. 276 § 2,2°, 899 § 1 , 906 

COMMENTARY ------

Peter Erda 

1 . The daily celebration of the Eucharist became gradually wide
spread in the Church. In the time of Saint Augustine there were noticeable 
signs that daily Mass was accessible to all of the faithful, 1 but the daily cel
ebration by the priests became commonplace slowly in the Latin Church. 
The pio-benedictine Code still obligated priests to celebrate "several times 
a year" (pluries per annum) (c. 805 CIC/1917). According to the commen
tators this meant at least three or four times. 2 Since then, the thinking and 
the pastoral situation have changed considerably. 

2. According to the present canon, priests must celebrate the Holy 
Mass frequently. 

a) The canon-unlike the former Code-no longer speaks expressly 
of an obligation. Since the frequency is not determined, this is a question 
either of an obligation3 with a general content not clearly established by 

1. Cf. J.A. JUNGMANN, El sacrificio de la Misa (Missarum Sollemnia) (Madrid 1963), 
pp. 283-284, no. I, 303. 

2. Cf., e.g., A. VERMEERSCH-1. CREUSEN, Epitome iuris canonici, II, 7th ed. (Mechelen
Rome 1954), p. 43, no. 77. 

3. Cf. T. RINC6N, "Disciplina can6nica del culto divino," in Manual de Derecho Canonico, 
2nd ed. (Pamplona 1991), p. 505. 
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the law (such a precept resembles in many aspects the recommendation4), 
or- as stated by many authors5-only of an exhortation for the reason 
that it also refers to a frequent celebration. Nonetheless, the invitation has 
its significance. 

b) All of the faithful are obligated to participate in Sunday Mass and 
other festivities of obligation ( c. 124 7). Priests must preferably celebrate 
or concelebrate the Mass "so their participation is fuller and responds 
truly to their order," and they should not just be content with receiving 
communion as the laity do. 6 "Therefore, the frequent celebration to which 
the canon refers means at least a weekly celebration. The maximum rec
ommended celebration is one Mass a day" ( cf. c. 905). Celebration of more 
than one Mass on the same day may be justified by special circumstances, 
but it is not generally prescribed or recommended (c. 905 § 1). 

3. For the same reason, the legislator insistently recommends that 
priests celebrate the Mass daily. The same exhortation appears likewise 
in c. 276 § 2,2°. This recommendation, together with its motivation, goes 
back to the Second Vatican Council (cf. PO 13, 3; MF 3; EMys 44). 

4. As theological reasons for the exhortation, the canon points out 
that in the Eucharistic sacrifice: 1) the work of redemption is realized; and 
2) the priest fulfils his principal function (PO 13,3). In view of the abso
lutely central role of the Eucharist for all Church ac tivities ( c f. PO 5 ;  
c .  897; see commentary on the present title: I ,  2,  a), it may be said that this 
is the most important func tion of the priest, not only in the order of the 
munus sactificandi, 7 but in general. 

5. The daily celebration is recommended even when the presence of 
the faithful cannot be had ( cf. PO 13; c. 906). In effect, the celebration of 
the Eucharist is always an act of Christ and his Church (cf. c. 899 § 1; see 
commentary on c. 899: 1, b). 

6. Celebrating the Eucharist daily or on certain frequent occasions 
may often become an obligation for the priests, not by general law, but by 
reason of their occupation or their functions (munera), by precept of the 
ordinary or of his superior, or because they may have accepted offerings 
for the Masses. 

4. Cf. p. ERD6, "Expressiones obligationis et exhortationis in Codice Iuris Canonici," in 
Periodica 76 (1987), pp. 21-23, 27. 

5. Cf. J. MANZANARES, "L'Eucaristia," in I sacramenti della Chiesa (Bologna 1989), pp. 86-
87; J.M. HUELS, commentary on C. 904, in J.A. CORIDEN-T.J. GREEN-D.E. HEINTSCHEL, The Code 
of Canon Law. A Text and Commentary (New York-Mahwah 1985), p. 646; A. MAYER, "Die 
Eucharistie," in J. LISTL-H. MULLER-H. SCHMITZ, Handbuch des katholischen Kirchenrechts 
(Regensburg 1983), p. 678. 

6. SCDW, Deel. In celebratione Missae, August 7, 1972, in AAS 64 (1972), p. 561; cf. EMys, 
48. 

7. Cf. J.M. HUELS, commentary on c. 904, cit. 
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Tit. III. Ch. I. Art. 1 .  The Minister of the Blessed Eucharist c. 905 

§ 1. Exceptis casibus in quibus ad normam iuris licitum 
est pluries eadem die Eucharistiam celebrare aut 
concelebrare, non licet sacerdoti plus semel in die 
celebrare. 

§ 2. Si sacerdotum penuria habeatur, concedere potest 
loci Ordinarius ut sacerdotes, iusta de causa, bis in 
die, immo, necessitate pastorali id postulante, etiam 
ter in diebus dominicis et festis de praecepto, cele
brent. 

§ I. Apart from those cases in which the law allows him to celebrate or 
concelebrate the Eucharist a number of times on the same day, a 
priest may not celebrate more than once a day. 

§ 2. If there is a scarcity of priests, the local Ordinary may allow priests, 
for a good reason, to celebrate twice in one day or even, if pastoral 
need requires it, three times on Sundays or holydays of obligation. 

SOURCES: § l: c. 806 § l ;  SCRit Resp., 26 ian. 1920 (AAS 12 [1920] 122); 
SCRit Instr., 12 iun.1921 (AAS 13 [1921] 154-155); SC 57; 
EMys 4 7;  GIRM 158 
§ 2: C. 806 § 2; PM 2 

CROSS REFERENCES: c. 951 

COMMENTARY ------

Peter Erdo 

I. Notwithstanding the legislator's invitation to frequent celebration, 
the desired frequency also has its limits. Paragraph 1 of this canon sets 
forth a general principle which does not allow the priest to celebrate 
more than one Mass a day. Exceptions to this norm are possible: 1) as the 
law provides, or 2) by concession of the local ordinary. 

2. A day is the twenty-four-hour period that is to be reckoned with
out interruption from midnight on (c. 202 § 1). "The liturgical day extends 
from one midnight to the following one. But the celebration of Sundays 
and solemnities commences with vespers of the previous day."1 The day in 
which the priest may not celebrate more than one Mass must be counted 

1. SCRit, Normae Christi opus, March 21, 1969, in EV III, p. 517, no. 893. 
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from one midnight to the following. 2 The vigil Mass on Sundays and holy 
days counts as Mass celebrated on the previous day. Thus, the priest, en
dowed with the faculty of bination on f erial days and trination on feast 
days (see infra no. 4), may celebrate a ferial Mass on Saturday morning 
and an anticipated Sunday Mass on Saturday afternoon, and three other 
Masses on Sunday. 3 

3. By virtue of that which is determined by the proper law, a priest 
may celebrate (or concelebrate) several times a day in the following 
cases: 

a) On November 2 ,  on the commemoration of all the faithful de
parted, all priests may celebrate three masses, one of which they may 
apply freely ( observing the norm of not receiving more than one Mass of
fering4), another in suffrage for all the deceased faithful, and the third ac
cording to the intention of the Roman Pontiff. 5 Although this possibility of 
trination is not mentioned in the GIRM (no. 158) it is still extant according 
to the opinion of authors, 6 as from practice, and is also confirmed by par
ticular legislation. 7 

b) On Christmas Day priests may trinate (GIRM 158, c) and accept 
three Mass offerings.8 

c) On Holy Thursday priests may binate, celebrating or concelebrat
ing the evening mass after celebrating or concelebrating the chrism Mass 
(GIRM 158, a). 

d) The priests who have celebrated or concelebrated the Easter Vigil 
Mass may also binate, celebrating another Mass on that day (GIRM 158, b ). 

e) Whoever has concelebrated with the bishop himself (or if he is a 
member of a religious order, with the ordinary) or with his delegate on oc
casion of the Synod, of a pastoral visit or of a sacerdotal meeting of priests 

2. Cf., e.g. K. LDDICKE, in K. LDDICKE (Ed.), Munsterischer Kommentar zum Codex Juris 
Canonici (Essen 1985), no. 905/1. 

3. Cf. ibid. 
4. Cf. CPI, Resp. December 13, 1923, in AAS 16  (1924), p. 1 16. 
5. BENEDICT XV, Ap. Const. Incruentum altaris, August 10, 1915, in AAS 7 (1915), p. 401. 
6. J.M. PINERO CARRI6N, La ley de la Iglesia, II (Madrid 1986), p. 1 13; A. MARZOA, 

commentary on c. 905, in Pamplona Com; T. RINC6N, "Disciplina can6nica del culto divino," 
in Manual de Derecho Canonico ,  2nd ed. (Pamplona 1991 ) ,  p. 506,  A. MAYER, "Die 
Eucharistie, " in J. LISTL-H. MDLLER-H. SCHMITZ, Handbuch des katolischen Kirchenrechts 
(Regensburg 1983), p. 678, note 19; L. CHIAPPETTA, Il Codice di diritto canonico. Commento 
giuridico-pastorale, II (Naples 1988), p. 59, no. 3215; G. DAMIZIA, commentary on c. 905, in 
P.V. PINTO (Ed.) ,  Commento al Co dice di diritto c anonico (Rome 1985) ,  p .  55 1 ;  
M. MORGANTE, I sacramenti nel Codice di Diritto Canonico. Commento giuridico-pastorale 
(Rome 1984), p. 42; etc. 

7. Cf., e.g., CATHOLIC BISHOPS' CONFERENCE OF HUNGARY, Direkt6rium. A zsolozsma es a 
mise rendje a R6mai Kalendarium szerint az 1991-1992. Liturgikus evre (Budapest 
1991), p. 167. 

8. Cf. CPI, Resp. May 29, 1947, in AAS 39 (1947), p. 373. 
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(for example, pastoral meetings, pilgrimages) may celebrate another Mass 
for the benefit of the faithful (GIRM 158, d9). 

f) Members of cathedral chapters and of "institutes of perfection" 
who must c elebrate for the benefit of the faithful, may also concelebrate 
their community Mass on the same day.10 

The possibilities mentioned on points e) and f) according to a private 
reply of the SCDW, are valid only for bination, and not for trination. 1 1  

However, some authors consider that this reply, because it  was not pro
mulgated, is binding only for the Milan Archdiocese. 12 Even though in the 
case of this reply it may have been truly just a matter of a particular or sin
gular act, it nevertheless serves as a testimony to the practic e of the Holy 
See ( cf. c. 19). 

4. In keeping with the tenor of § 2 of the present canon, more than 
one Mass a day may be celebrated by concession of the local ordinary ( cf. 
c. 134 § 2), but the ordinary may grant this faculty only if there is a short
age of priests, and within certain limits established in the same canon: 1) 
he may allow the celebration of two Masses a day, but for that ajust cause 
is required (for example, the needs of a community or of a group of the 
faithful; c elebration of weddings or funerals13);  and 2) he may grant the 
faculty of celebrating three Masses, but only on Sundays and holy days of 
obligation and solely for pastoral needs, which are more weighty reasons 
than merely a just cause. These needs may arise if the faithful cannot oth
erwise participate in the Sunday Mass, for example, because a priest has 
to attend to three parishes or to several towns with affiliated churches be
longing to the same parish, but distant from one another, or because in a 
large parish the timetable of Masses cannot otherwise be observed be
cause of the illness of one of the priests.14 

5. In order to grant a wider faculty to priests, the local ordinaries re
quire authorization from the Holy See. 15 In the judgment of illustrious au
thors, this c anon authorizes the ordinaries of the loc alities to give 
permission ( even general) for bination or trination, but this does not 
attend to dispensations. For this reason, the dioc esan bishops ( and not the 
other ordinaries), even though they cannot give a general lic ense to 

9. Cf. also the interpretation issued by the SCDW, Deel. In celebratione Missae, August 7, 
1972, no. 2, in AAS 64 (1972), p. 562. 
10. Ibid., no. 1. 
11 .  SCDW, Resp. part. January 31, 1973, in X. OCHOA, Leges Ecclesiae post Codicem iuris 

canonici editae, V (Rome 1980), col. 6454, no. 4168; cf. L. CHIAPPETTA, Il Cadice . . .  , cit., II, 
p. 59, no. 3217. 
12. J. MANZANARES, "L'Eucaristia," in I sacramenti della Chiesa (Bologna 1989), p. 93, note 

68. 
13. Cf. L. CHIAPPETTA, Il Cadice . . .  , cit., II, p. 59, no. 3218; J. MANZANARES, commentary on 

c. 905, in Salamanca Com; A. MARZOA, commentary on c. 905, in Pamplona Com; etc. 
14. J. MANZANARES, commentary on c. 905, in Salamanca Com. 
15. Cf. Comm. 15 (1983), p. 192. 

591 



c. 905 Bk IV. Pt. I. The Sacraments ERD6 

celebrate a number of Masses greater than the one established in this 
canon, may grant dispensation from the prohibition of c. 905 § 1 in special 
cases (cf. c. 87 § 1), thus making possible the lic it celebration of more 
than two Masses on f erial days or of more than three on feast days. 16 

These authors naturally assume that the limitation of those cases about 
which the ordinary may grant the faculty of celebration (concedere potest) 
is not the equivalent of an implicit reserve of the right to dispensation ( as 
it occurs in c. 1127 § 217). 

6. Given the pastoral reasons of the law, the tendency to celebrate at 
any cost more than three times a day does not seem to correspond to the 
intentions of the legislator. An excessive number of masses celebrated by 
the same priest or in the same church "does not favor the adequate prepa
ration and celebration of the Eucharist nor the appraisal of other celebra
tions ... of the Sacrament of Penance, of the Word of God and of practices 
of piety," 18 nor does it favor personal meetings with the faithful, and it may 
also have negative effects on the person of the priest.19 In situations of ex
treme sc arc ity of priests, for which the possibilities indic ated in this 
canon may not be sufficient, participation in the liturgy of the Word is rec
ommended ( cf. c. 1248 § 2). 

16. Cf. J.M. PINERO CARRION, La ley . . .  , cit., p. 1 14; T. RINCON, "Disciplina . . .  ," cit., p. 506; 
J. MANZANARES, "L'Eucaristia," cit., p. 96. 

17. Cf. CPI, Resp. July 5, 1985, in AAS 77 (1985), p. 771. 
18. M. MORGANTE, I sacramenti nel Codice di Diritto Canonico. Commento giuridico

pastorale (Rome 1984), p. 42. 
19. Cf. J. MANZANARES, commentary on c. 905, in Salamanca Com. 
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906 

Tit. III. Ch. I. Art. 1. The Minister of the Blessed Eucharist c. 906 

Nisi iusta et rationabili de causa, sacerdos Sacrificium 
eucharisticum ne celebret sine participatione alicuius 
saltem fidelis. 

A priest may not celebrate the eucharistic Sacrifice without the participa
tion of at least one of the faithful, unless there is a good and reasonable 
cause for doing so. 

SOURCES: c. 813; SCRit Resp. Dubia, 4 aug. 1922 (AAS 14 [1922] 505); 
SCDS Instr. Quam plurimum, 1 oct. 1949 (AAS 41 [1949] 
506-508); SCRit Instr. De musica sacra, 3 sep. 1958, 14c et 
31 (AAS 50 [1958] 636, 642); MF 761, 762; SC 27; GIRM 211 

CROSS REFERENCES: cc. 835 § 4, 837 § 2, 899 §§ 2-3, 904 

COMMENTARY ------

Peter Erda 

1. According to the pio-benedictine Code (c. 813 § 1), it was prohib
ited to celebrate the Mass without the presence of an assistant. The canon 
we are commenting on no longer speaks of assistants, but establishes that 
without the participation of at least one other faithful the priest may not 
celebrate the Mass, if there is no just and reasonable cause. Here it is a 
question of a Mass to which, aside from the priest, no assistant or any 
other faithful attends. 

2. A sufficient cause for this celebration might be that the priest 
wanted to follow the exhortation to the daily celebration ( cf. c. 904). 1 

Some maintain that the wish to celebrate daily only justifies the celebra
tion without the participation of any faithful when the priest has at
tempted with sufficient diligence to find the opportunity to celebrate with 
the presence of the faithful. 2 

1. Cf. CC, Dir. Tota Ecclesia, January 31, 1994, no. 49/a (Vatican City 1994), p. 48; 
J. MANZANARES, commentary on c. 906, in Salamanca Com; A. MARZOA, commentary on 
c. 906, in Pamplona Com. 

2. Cf. T. RINC6N, "Disciplina can6nica del culto divino," in Manual de Derecho Canonico, 
2nd ed. (Pamplona 1991), p. 506. 
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3. The GIRM (no. 2 1 1) permitted the celebration without an assistant 
only in cases of grave necessity. This norm is no longer in force, as it has 
been replaced by the disposition of the present canon.3 

4. The theological reasons for the appropriateness of the participa
tion of at least some faithful is obvious: the Holy Mass is, by its very na
ture, public and social (SC 27);  it is structured in the form of dialogue, 
embodies a communal celebration, and for that reason it is celebrated 
with participation of the faithful (cf. cc. 835 § 4, 837 § 2, 899 § §  2-3; see 
commentary for c. 900, 1). 

3. Cf. SCSDW, Deer. et Variationes Promulgato Cadice, September 12, 1983, in X. OCHOA, 
Leges Ecclesiae post Codicem iuris canonici editae, VI (Rome 1980), col. 8670; Notitiae 19 
(1983), p. 542. 
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907 

Tit. III. Ch. I. Art. 1. The Minister of the Blessed Eucharist c. 907 

In celebratione eucharistica diaconis et laicis non licet 
orationes , speciatim precem eucharisticam, proferre vel 
actionibus fungi, quae sacerdotis celebrantis sunt pro
priae. 

In the celebration of the Eucharist, deacons and lay persons are not per
mitted to say the prayers, especially the eucharistic prayer, nor to perform 
the actions which are proper to the celebrating priest. 

SOURCES: SCRit Dubia, 4 aug. 1922 (AAS 14 [1922] 505); SCRit Instr. 
De musica sacra, 3 sep. 1958, 14c et 31 (AAS 50 [1958] 636, 
642); SC 28; SCRit Instr. Musicam sacram, 5 mar. 1967, 14 
(AAS 59 [1967] 304); GIRM 10-12; SCDW Instr. Liturgicae 
instaurationes, 5 sep. 1970, 4 (AAS 62 [1970] 698); SCDW 
Litt. circ. Eucharistiae participationem, 27 apr. 1973 , 8 
(AAS 65 [1973] 343); ID. Introductio et 4 

CROSS REFERENCES: cc. 837 § 1, 899 § 2, 900 § 1, 1378 § 2 

COMMENTARY ------

Peter Erda 

1. This canon applies a general principle of liturgical law: that every
one must participate in liturgical acts, especially in Holy Mass, according 
to their status, function or office (SC 26; cf. cc. 837 § 1, 899 § 2). 

2. Therefore, in the Eucharistic celebration, the deacons and the lay
persons are not permitted to say the prayers, the Eucharistic prayer in par
ticular, nor to perform the actions that are proper to the celebrating priest, 
for example, giving the blessing. The reason for this norm is that it is the in
dispensable function of the priest, who is the only minister ontologically 
capable of celebrating the consecration (cf. 900 § 1; see commentary). 

3. Not included among the prayers mentioned by the canon are the 
invocations of the oratio fidelium that may be pronounced by lay faithful.1 

4. The prohibition is reinforced with a penal sanction (cf. c. 1378 
§ 2,1 °). 

5. The canon contemplates only the functions of the celebrating 
priest. But there are also other actions in the Mass that are not strictly re
served to the celebrating priest, but are proper to the sacred ministers, 

1. Cf. SCSDW, Instr. Inaestimabile donum, April 3, 1980, no. 18, in AAS 72 (1980), p. 338. 
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such as the homily (cf. c. 767 § 1) or the distribution of communion 
(cf. c. 910 § 1). It is possible that there may be laypersons who receive the 
mandate to perform some functions proper to the ordained persons, for 
example, to distribute the holy communion (cf. cc. 230 § 3,  910; see com
mentary on c. 910). 

"If they receive a mandate for some of these function, then such an 
activity of theirs will be materially identical or similar to that of the sacred 
ministers, but regardless an essential difference will remain, whereby that 
activity cannot be called sacred ministry. One of the juridical institutions 
that expresses that difference is the supplemental nature of some of the 
laypersons' ministries."2 Because of this it becomes reasonable, for exam
ple, that the layperson authorized to distribute communion should abstain 
from exercising that mandate when-especially in the Mass-priests or 
deacons who can perform that function are present (see commentary for 
C. 910, 4). 

2. P. ERD6, "Elementos de un sistema de las funciones publicas in la Iglesia segun el 
c6digo de Derecho Canonico," in Ius Canonicum, 33 (1993), p. 548. 
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908 

Tit. III. Ch. I. Art . 1. The Minister of the Blessed Eucharist c. 908 

Sacerdotibus catholicis vetitum est una cum sacerdoti
bus vel ministris Ecclesiarum communitatumve ecclesia
lium plenam communionem cum Ecclesia catholica non 
habentium, Eucharistiam concelebrare. 

Catholic priests are forbidden to concelebrate the Eucharist with priests 
or ministers of Churches or ecc lesial communities which are not in full 
communion with the Catholic Church. 

SOURCES: SUCF Deel., 7 ian. 1970 (AAS 62 [1970] 184-188) 

CROSS REFERENCES: cc. 205, 844 

COMMENTARY ------

Peter Erdo 

1. The prohibition about concelebrating Mass with priests or minis
ters of other churches or ecclesiastical c ommunities is founded in the 
close relationship existing between the Holy Mass and ecclesial commun
ion (see commentary on cc. 897 and 902). In particular, concelebration 
constitutes a visible manifestation of the full communion of the faith, in 
the worship and in the common life of the Catholic Church. For this rea
son, concelebration of the Eucharist with the ministers of those churches 
and communities that are not in full communion with the Catholic Church 
is not permitted (cf. DE/1993 104, e; c. 702 CCEO). 

2. The violation of this norm is expressed in c. 1365 which provides 
an indeterminate ("just") penalty in such a case. 

3. It should be pointed out that the Eastern Rite Churches that are 
not in full communion with the Catholic Church could have a more severe 
discipline in this matter, by reserving not only concelebration, but even 
the sacramental communion, for their own faithful, to the exclusion of all 
others (cf. DE/1993 124). 

4. The present c anon also refers to situations in which Catholic 
priests may attempt "concelebration" with the "ministers of ecclesiastical 
communities," that is, with the pastors of Christian communities who do 
not possess the sacramental priesthood. In such cases an authentic "con
celebration" of the Eucharist in the stric t  sense cannot take place. In fact, 
those communities, "although we believe that they have not preserved the 
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proper reality of the Eucharistic mystery in its fullness, especially because 
of the absence of the sacrament Orders, nevertheless, when they com
memorate the Lord's death and resurrection in the Holy Supper, they pro
fess that it signifies life in communion with Christ" (UR 22/c).1 Thus in 
these cases, the attempts at common ministerial celebration of the Eucha
rist, as if in concelebration, also fall under the prohibition. 

1. SPCU, Deel. Dans ces derniers temps, January 7, 1970, no. 4, in AAS 62 (1970), p. 185. 
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909 

Tit. III. Ch. I. Art. 1. The Minister of the Blessed Eucharist c. 909 

Sacerdos ne omittat ad eucharistici Sacrificii celebratio
nem oratione debite se praeparare, eoque expleto Deo 
gratias agere. 

A priest is not to omit dutifully to prepare himself by prayer before the cel
ebration of the Eucharist, nor afterwards to omit to make thanksgiving to 
God. 

SOURCES: c. 810; MD 566-568; EMys 38 

CROSS REFERENCES: cc. 276, 898 

COMMENTARY ------

Peter Erda 

1. To facilitate a deeper analysis of the spiritual life of the priest 
(cf. 276) and to respond to the dignity of the "most august of the sacra
ments" ( cf. cc. 897, 898), priests are encouraged to prepare properly for 
the Eucharistic sacrifice with prayer, and to thank God after having cele
brated it. This invitation, according to several authors, does not constitute 
a juridical obligation.1 Other authors, conversely, interpret this ascetical 
norm as a true juridical obligation. 2 

2. The faithful are also encouraged to give thanks after they have re
ceived the sacred communion (cf. IC 4). 

3. The union with Christ "to which this sacrament itself is directed, is 
not to be limited to the duration of the Eucharist celebration, but must be 
prolonged into the entire Christian life, in such a way that the Christian 
faithful . . .  contemplating unceasingly the gift they have received, may 
make their life a continual thanksgiving. In order to remain more easily in 
this thanksgiving which is offered to God in an eminent way in the Mass, 
those who have been nourished by holy communion should be encour
aged to remain for a while in prayer" (EMys 38). 

4. The examination of conscience is also part of the preparation of 
the priest, since whoever is conscious of grave sin must not celebrate the 
Mass without first having sought the sacramental confession, except when 

1. Cf. L. CHIAPPETTA, fl Cadice di diritto canonico. Commento giuridico-pastorale, II 
(Naples 1988), p. 61 ,  no. 3225. 

2. Cf. G. DAMIZIA, commentary on c. 909, in P.V. PINTO (ed.), Commento al Cadice di 
diritto canonico (Rome 1985), p. 552. 
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there is a serious reason not to go and there is no opportunity for conf es
sion. In such a grave situation, the priest is obligated to do an act of per
fect contrition, which includes the intention of going to confession as 
soon as possible (cf. c. 916). 

5. The thanksgiving "after" the celebration may also take place dur
ing the sacred silence that follows the communion (cf. GIRM 56, j).3 This 
form is convenient especially in those places where the conversation of 
the priest with the faithful customarily takes place after the Mass. 

6. Outside of Mass, thanksgiving may also take place in adoration of 
the most blessed sacrament. 4 

3. Cf. J.M. PINERO CARRI6N, La ley de la Iglesia, II (Madrid 1986), p. 1 14. 
4. Cf. CC, Dir. Tota Ecclesia, January 31,  1994, no. 50 (Vatican City 1994), pp. 49-50. 
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910 

Tit. III. Ch. I. Art. 1. The Minister of the Blessed Eucharist c. 910 

§ 1.  Minister ordinarius sacrae communionis est Episco
pus, presbyter et diaconus. 

§ 2. Extraordinarius sacrae communionis minister est 
acolythus necnon alius christifidelis ad normam 
can. 230 § 3 deputatus. 

§ 1. The ordinary minister of holy communion is a Bishop, a priest or a 
deacon. 

§ 2. The extraordinary minister of holy communion is an acolyte, or an
other of Christ's faithful deputed in accordance with Can. 230 § 3. 

SOURCES: § 1 : cc. 845 §§  I et 2, 848, 849; CodCom Resp., 13 iul. 1930, II 
(AAS 22 [1930] 365); Rituale Romanum, 1925 et 1952, tit. V; 
LG 29; EMys 31; SDO 22, 3; HCW 17 
§ 2: MQ VI; SCDS Instr. Fidei custos, 30 apr. 1969; IC l; HCW 
17; IOANNES PAULUS Pp. II, Let. Dominicae cenae, 24 feb. 
1980, 11 (AAS 72 [1980] 142); ID 10 

CROSS REFERENCES: cc. 230 § §  1 et 3, 1035 § 1 

COMMENTARY ------

Peter Erda 

1 .  The minister of holy communion is distinguished from the minis
ter of the celebration of the Eucharist, although in general terms the com
munion is appropriately distributed by the celebrant of the Mass ( cf. GIRM 
56, i). 

2. In addition to the bishops and priests, the deacons are also "ordi
nary ministers" of the communion ( cf. LG 29). 

3. The acolytes and other lay faithful invested with a special commis
sion ( cf. c. 230 § 3) are "extraordinary ministers" of communion. In fact, 
they can administer holy communion only in those cases in which the ordi
nary minister is not present or is impeded by another pastoral ministry or 
by reason of physical incapacity (illness, etc.), or if the communion would 
be unduly prolonged because of the large number of faithful (cf. IC 1). 

4. The CPI subsequently specified the significance of the function of 
the extraordinary ministers of the communion, responding with a "nega
tive" to the following question: "Whether the extraordinary minister of 
holy communion, deputed in accordance with cc. 910 § 2 and 230 § 3, can 
exercise his or her supplementary function even when ordinary ministers, 
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who are not in any way impeded, are present in the Church, though not 
taking part in the eucharistic celebration"1 (see commentary on c.907). 

5. According to the Instruc tion Immensae caritatis (nos. 1, I-II), the 
designation (deputatio) of laypersons (for those special cases, or for a 
determined period, or, in case of need, even permanently) for the distribu
tion of holy communion, or for partaking of the Eucharistic bread them
selves, is the competence of the local ordinaries. They are also endowed 
with the faculty of "allowing those priests who practice the sacred minis
try to designate suitable persons who may distribute holy communion in 
cases of a real need and only in such a circumstance." 

6. The selection of the appropriate person is made by taking into ac
count the order indicated in the instruction itself (that may still be modi
fied according to the judgment of the local ordinary): "a reader, a student 
of a major seminary, a male or female member of a religious order, a cate
chist, a male or female member of the lay faithful: man or woman." In the 
oratories of the religious communities this function may be legitimately 
entrusted to a superior who has not received sacred orders, to the Mother 
Superior, or to the respective vicars" (JC 1 ,  I-IV). 

7. Extraordinary ministers-also according to the provisions of par
ticular legislation2-may distribute holy communion only in sacred places 
set aside for divine worship, or in a place where the sick are located ( cf. 
IC 1 ,  I). 

8. For the designation of the extraordinary ministers of the commun
ion (non-acolytes), no special rite is contemplated. However, there is a rec
ommended rite, 3 published by the SCDC in 1973. 

1. CPI, Resp. June 1, 1988, in AAS 80 (1988), p. 1373. 
2. Cf., e.g., CATHOLIC BISHOPS' CONFERENCE OF HUNGARY, A vilagi szemelyek lelkipasztori 

tevekenysegenek szabalyzata (Budapest 1986), p. 5 § 3 (1) a. 
3. For the Italian version: "Istituzione dei ministri straordinari della com uni one," in 

Pontificate Romano (Rome 1980), pp. 148-150;  cf. J. MANZANARES, "L'Eucaristia," in I 
sacramenti delta Chiesa (Bologna 1989), p. 98. 

602 



ERD6 

911  

Tit. III. Ch. I. Art. 1. The Minister of the Blessed Eucharist c. 911  

§ 1.  Officiurn et ius sanctissirnarn Eucharistiarn per 
rnodurn Viatici ad infirrnos deferendi habent paro
chus et vicarii paroeciales, cappellani, necnon Supe
rior cornrnunitatis in clericalibus institutis religiosis 
aut societatibus vitae apostolicae quoad ornnes in 
dorno versantes. 

§ 2. In casu necessitatis aut de licentia saltern prae
surnpta parochi, cappellani vel Superioris, cui postea 
notitiarn dari oportet, hoc facere debet quilibet sa
cerdos vel alius sacrae cornrnunionis minister. 

§ 1. The duty and right to bring the blessed Eucharist to the sick as Viati
cum belongs to the parish priest, to assistant priests, to chaplains 
and, in respect of all who are in the house, to the community Superior 
in clerical religious institutes or societies of apostolic life. 

§ 2. In a case of necessity, or with the permission at least presumed of the 
parish priest, chaplain or Superior, who must subsequently be noti
fied, any priest or other minister of holy communion must do this. 

SOURCES: § 1: cc. 397,3° , 514 § §  1-3, 848, 850; CodCom Resp. I, 16 iun. 
1931 (AAS 23 [1931] 353); RA 29 
§ 2: LG 29; SDO 22, 3; RA 29; IC 265 

CROSS REFERENCES: cc. 530,3°, 566 § 1, 910, 921 

C OMMENTARY ------

Peter Erda 

1. The Eucharist is taken as viaticum to the faithful who are in dan
ger of death (cf. c. 921). The present canon addresses the duties and rights 
of the various ministers of the sacred communion in this respect. 

2. Paragraph 1 considers the ordinary cases and is mindful of the 
ministers who are normally obligated and authorized to take the viaticum 
to the faithful. The parish priest, being responsible for the healing of souls, 
has the duty and the special right ( cf. c. 530,3°) to take the viaticum to the 
sick The parish vicars ( cf. c. 548 § 2), and especially the chaplains who by 
virtue of their office are invested with the faculty of administering the vi
aticum and anointing of the sick (cf. c. 566 § 1), have a similar right and 
duty. The superiors of the communities in the clerical religious institutes 
and in the clerical societies of apostolic life have that right and that duty 
towards all persons who reside in the house (cf. c. 619). 
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3. Paragraph 2 discusses the other ministers of the viaticum. Any 
priest or any other minister of communion, both ordinary and extraordi
nary, is authorized and obligated to take viaticum to the faithful: firstly, in 
case of need, or secondly, by permission, at least presumed, of the parish 
priest, chaplain, or the competent superior. After the administration of vi
aticum those ministers must inform the parish priest, the competent supe
rior also in this case. In fact, being responsible for the persons entrusted 
to them, they must know the situation of the sick.1 

4. For the application of this canon it is necessary to take into ac
count the principle established by c. 1335 that envisions the suspension of 
the censures (excommunication, interdict, penal suspension) for pastoral 
reasons. If a censure bars a minister of the viaticum from administering 
communion, the prohibition is suspended each time that it may be neces
sary for assisting those faithful who are in danger of death; if it is a ques
tion of an undeclared latae sententiae censure, the prohibition is also 
suspended every time that one of the faithful asks for the sacrament for a 
justified cause. 

5. Because of the notion of the viaticum, which also includes the fact 
that the faithful may be in danger of death (cf. c. 921), the situation of ne
cessity mentioned above occurs whenever the viaticum is justifiably 
asked for.2 

1. Cf. G. DAMIZIA, commentary on c. 911, in P.V. PINTO (ed.), Commento al Cadice di 
diritto canonico (Rome 1985), p. 553. 

2. Cf. R. AHLERS, commentary on c. 911 ,  in A. BENLLOCH (Dir.), C6digo de Derecho 
Canonico. Edici6n bilingiie, fuentes y comentarios de todos los cdnones, 3rd ed. (Valencia 
1993). 
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ART. 2 
De sanctissima Eucharistia participanda 

ART. 2 

Participation in the Blessed Eucharist 

912 Quilibet baptizatus, qui iure non prohibeatur, admitti po
test et debet ad sacram communionem. 

Any baptised person who is not forbidden by law may and must be admit
ted to holy communion. 

SOURCES: c. 853 

CROSS REFERENCES: cc. 213, 246, 276 §2,2°, 528 §2, 663 §2, 719 §2, 842 
§2, 843, 844, 866, 897, 898, 911, §1, 914, 915, 916, 
918, 921, 1065 §2 

COMMENTARY ------

Ignatius Gramunt (t) 

1. Canon 912 tersely declares the right of any baptized person to re
ceive the Holy Eucharist (admitti potest) and the sacred ministers' corre
sponding duty ( admitti debet) to administer it to the faithful who 
rightfully request it. The canon also refers to the legal prohibitions of 
c. 915 (for the external forum) and of c. 916 (concerning the internal dis
positions). 

2. Since this right derives from baptism, as indicated in the canon, 
one can easily see its close relation with that fundamental right of Christ's 
faithful "to be assisted by their Pastors from the spiritual riches of the 
Church, especially by the word of God and the sacraments ... " (c. 213). 
From this right of the faithful derive, in a general way, the corresponding 
duties of the sacred ministers concerning the preaching of the word of 
God and the administration of the Holy Eucharist and other sacraments, in 
accordance with the needs of the faithful. 1 

1. Cf. J. HERVADA, commentary on c. 213, in Pamplona Com. 
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From the relation existing between the two norms (cc. 213 and 912) 
derive some specific obligations affecting the ecclesiastical offices 
charged with the care of souls. Thus it is the parish priest 's duty, for ex
ample, "to take care that the blessed Eucharist should be the center of the 
parish assembly of the faithful" and that "the faithful should be nourished 
by the devout celebration of the sacraments, and in particular that they 
should frequently approach the sacraments of the blessed Eucharist ... " 
( c. 528 §2). It is also the duty of the sacred ministers entrusted with some 
specific pastoral office "to bring the blessed Eucharist to the sick as viati
cum" (cf. c. 911 §1). 

If, in addition, we take into account those theological-juridical prin
ciples that ref er to the need of being spiritually nourished by Eucharistic 
communion (cf. cc. 276 §2,2° , 842 §2, 897, 898, 914, 921) and those other 
canons which strongly recommend it (cf. cc. 866, 918 , 1065 §2), we can 
better understand the theological foundation of the positive regulation of 
both the faithful's right to participate in holy communion and the sacred 
ministers' corresponding duty to administer it. 

The legislator has also chosen to include in the CIC the concrete and 
practical application of this right, and corresponding duty, to some eccle
sial communities. For example, c. 246 §1 prescribes that "the celebration 
of the Eucharist is to be the center of the whole life of the seminary, so 
that the students, participating in the very charity of Christ, may daily 
draw strength of soul ... from this richest of sources." With similar words, 
cc. 663 §2 and 719 §2, urge the religious and the members of secular insti
tutes to participate in the Eucharistic sacrifice daily and to receive the 
most holy body of Christ. 

3. The right of the baptized to receive holy communion is comple
mented, as the Church teaches, by an obligation and by a counsel. The ob
ligation is found in c. 920 , which prescribes the duty to receive holy 
communion at least once a year, duly "prepared by the sacrament of rec
onciliation" (CCC 1389). This counsel or recommendation comes from the 
teaching of Vatican II: "The more perfect form of participation in the Mass 
whereby the faithful, after the priest's communion, receive the Lord's body 
from the same sacrifice, is strongly commended" (SC 55). In the same 
tenor the CCC 1389 states that "the Church strongly encourages the faith
ful to receive the Holy Eucharist on Sundays and feast days, or more often 
still, even daily." (see also no. 1418). 

4. Given the fact that c. 912 is not specific about the minister before 
whom the right to receive communion can be exercised and that the 
canon uses the term "baptised" without further qualification, one should 
take cognizance of the prescriptions of c. 844 concerning communicatio 
in sacris in a number of distinct situations. These are: 

- those conditions when a Catholic can receive communion from a 
non-Catholic minister (§2); 
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- situations when Catholic ministers can administer communion to 
members of the Eastern Churches (or churches associated with it, e.g. , the 
Polish National Catholic Church) not in full communion with the Catholic 
Church (§3); and 

- circumstances when Catholic ministers can administer commun
ion to other Christians not in full communion with the Catholic Church 
(§4). 

For a more complete understanding of these situations, see commen
tary for c. 844. 

607 



c. 913 

913 

Bk IV. Pt. I. The Sacraments GRAMUNT 

§ 1. Ut sanctissima Eucharistia ministrari possit pueris, 
requiritur ut ipsi sufficienti cognitione et accurata 
praeparatione gaudeant, ita ut mysterium Christi 
pro suo captu percipiant et Corpus Domini cum fide 
et devotione sumere valeant. 

§ 2. Pueris tamen in periculo mortis versantibus sanctis
sima Eucharistia ministrari potest, si Corpus Christi 
a communi cibo discernere et communionem reve
renter suscipere possint. 

§ 1. For holy communion to be administered to children, it is required 
that they have sufficient knowledge and be carefully prepared, so 
that according to their capacity they understand what the mystery of 
Christ means, and are able to receive the Body of the Lord with faith 
and devotion. 

§ 2. The blessed Eucharist may, however, be administered to children in 
danger of death if they can distinguish the Body of Christ from ordi
nary food and receive communion with reverence. 

SOURCES: §1: c. 854 §§3 et 4; CodCom Resp., 22 feb. 1920; SCDS Instr., 
30 iun. 1932 (AAS 24 [1932] 272); PO 5; EMys 14; GCD Ad
dendum: De primo accessu ad sacramenta paenitentiae et 
Eucharistiae (AAS 64 [1972] 155); SCDW Directorium de 
Missis cum pueris, 12 (AAS 66 [1974] 33-34) 

CROSS REFERENCES: cc. 7, 914 

COMMENTARY ------

Ignatius Gramunt (t) 

1. By way of introduction, we should bear in mind the presumption 
iuris tantum of c. 97 § 2 whereby a minor is presumed to have the use of 
reason and to be subject, therefore, to merely ecclesiastical laws on com
pleting the seventh year of age (c. 11). More specifically, the minor must 
attend Mass on Sundays and other days of obligation ( c. 124 7) with a form 
of participation which is more perfect, according to the conciliar recom
mendation, if the Lord's body is received from the same sacrifice after the 
priest's communion (SC 55; CCC 1388-1389). 

From those texts, one can deduce the fittingness of starting to pre
pare the minor for first holy communion with sufficient anticipation so 
that, if nothing stands against it, children may be able to receive first 
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communion around their seventh year of age, a time when other norms 
concerning the Eucharist begin to apply, as already seen. 

In fact, this was the criterion of GCD, which held that "the appropri
ate age for receiving these sacraments [Penance and Eucharist] is that 
customarily named in Church documents as the age of the use of reason 
or of discretion." According to the same directory, this occurs around the 
seventh year of age approximately when the child begins to reason and 
when the obligation to fulfil the precept of confession and communion be
gins to apply. Consequently, "care should be taken that the time for the 
precept of confession and communion to start to oblige by itself should 
not be too far removed from those limits" (GCD Addendum 1).1 

In any case, the CIC explicitly indicates that the precept of receiving 
the blessed Eucharist at least once a year does not begin until a person 
has received first holy communion ( cf. c. 920). 

2. In order that the child may effectively be able to exercise the right 
to receive holy communion and to fulfil the corresponding duty, if that 
might be the case, the following requirements are needed. 

a) In normal circumstances (§ 1): 

- to know, in accordance with the child's capacity, the meaning of 
the "mystery of Christ." This includes first the knowledge that, in Eucha
ristic communion, one receives the "the Body of the Lord." For the other 
truths that c omprise the "mystery of Christ," the catechetical directives 
promulgated by the hierarchy should be followed (cf. CCC 1382-1405). 
The GCD included the knowledge "of God as our Lord and Father, of his 
love towards us, of Jesus, the Son of God, who became man for our sake, 
died and rose again. By considering God's love, the child will gradually un
derstand the evil of sin, which always off ends God the Father as well as 
Jesus and is opposed to the love we should have towards God and toward 
one's neighbor" (GCD Addendum 2). The CJC/1917, c. 854 § 3, required the 
knowledge, adapted to the child's capacity, of the truths needed for salva
tion with necessity of means. 

- to desire "to receive the Body of the Lord with faith and devo
tion." Although the fulfilment of this requirement will normally follow 
from the first, it may happen that a child with sufficient knowledge about 
the "mystery of Christ" may not have the required faith and devotion, a 
judgment which is to be made by the parochus or by some other person 
responsible for catechizing the child (see commentary on c. 914). 

b) In danger of death (§ 2) the minimal requirements are: 

- Concerning the knowledge of the "mystery of Christ," it is suffi
cient for the child to distinguish the body of Christ from common bread. 

1. The document cites the Deer. Quam singulari of ST. Prus X, August 8, 1910: AAS 2 
(1910), p. 582. Cf. A .  MARZOA, commentary on c. 913, in Pamplona Com. 
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- Concerning the moral dispositions, the child should be able "to re
ceive the Eucharist with reverence." Since the case is one of danger of 
death and it refers to children who have hardly crossed the boundary of 
the moral life, it is presumed that, being able to discern the body of Christ 
from common bread, the child can "receive Communion with reverence," 
and that lack of due reverence will have to be shown by a contrary posi
tive fact, that is to say, not by a merely subjective and negative doubt. 
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914 

Tit. III. Ch. I. Art. 2. Participation in the Blessed Eucharist c. 914 

Parentum imprimis atque eorum qui parentum locum te
nent necnon parochi officium est curandi ut pueri usum 
rationis assecuti debite praeparentur et quam primum , 
praemissa sacramentali confessione, hoc divino cibo refi
ciantur ; parochi etiam est advigilare ne ad sacram Sy
naxim accedant pueri, qui rationis usum non sint adepti 
aut quos non sufficienter dispositos iudicaverit. 

It is primarily the duty of parents and of those who take their place, as it is 
the duty of the parish priest, to ensure that children who have reached the 
use of reason are properly prepared and, having made their sacramental 
confession, are nourished by this divine food as soon as possible. It is also 
the duty of the parish priest to see that children who have not reached the 
use of reason, or whom he has judged to be insufficiently disposed, do not 
come to holy communion. 

SOURCES: c. 854 § §4 et 5; CodCom Resp., 22 feb. 1920; EMys 14, 35; 
GCD Addendum: De primo accessu ad sacramenta paeniten
tiae et Eucharistiae (AAS 64 [1972] 155 ); SCDS et SCCong 
Deel., 24 maii 1973 (AAS 65 [1973] 410); SCSDW et SCCong 
Resp., 20 maii 1977 (AAS 69 [1977] 427) 

CROSS REFERENCES: cc. 97, 773, 774 §2, 777,2°, 913 

COMMENTARY ------

Ignatius Gramunt (t) 

1. This canon is addressed, first, to those persons who have the seri
ous obligation to prepare minors for first holy communion. This duty can 
be fulfilled personally or through teachers, catechists, or instructors pru
dently entrusted with the preparation of the minor for receiving commu
nion. Relating c. 914 to cc. 773, 774 § 2, and 777,2 ° , we can determine the 
following sequence concerning the persons obliged by this duty: prima
rily the parents and those who, in the parents' absence, "take their 
place";" subsidiarily, the godparents and the parish priest (parochus). 

2. The special duty of the parish priest on this matter consists of: 

a) making available, by himself or by catechists, the necessary in
struction of children for first holy communion ( cf. c. 777,2°); 

b) ascertaining, by himself or through others, that first holy com
munion is not permitted to those "children who have not reached the use 
of reason, or whom he has judged to be insufficiently disposed" (c. 914). 
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The parish priest should know the diocesan norms, if they exists, 
concerning the pastoral care of the handicapped (c. 777,4 °). If those 
norms do not exist, the criterion of c. 913 § 2 can be applied, namely, that 
the person should distinguish between the body of Christ and common 
bread, and that within the limits of this minimal knowledge, the person 
may be able to receive communion "with reverence." 

3. Although the gravity of this obligation is not mentioned explicitly 
in the letter of the canon, it can be easily deduced from the canons on cat
echetical formation of book III, tit. I, chap. 2. Specifically, the first canon 
of that chapter ( c. 773) prescribes that "it is pastors of souls especially 
who have the serious duty of attending to the catechesis of the christian 
people, so that ... the faith of the people may be living, manifest, and ac
tive." In addition , when c. 77 4 § 2 prescribes that "before all others, par
ents are bound to form their children ... in faith and in Christian living" it 
comes to say that the duty of parents concerning the first communion of 
their children is also "special and serious." Canon 77 4 § 2 also adds that 
"the same obligation binds sponsors and those who take the place of par
ents." 

4. The canon prescribes that in order that children may be rightly 
prepared (ut pueri debite praeparentur), sacramental confession should 
precede communion (praemissa sacramentali confessione). This require
ment, implicit only in c. 854 of C/C/1917, does not change those principles 
of moral theology of c. 916 CIC whereby a person who is not conscious of 
grave sin may receive holy communion without having previously been to 
sacramental confession. The requirement of c. 914 is a juridical-pastoral 
norm addressed to those persons making the plans or programs for first 
communion. Those plans should include the instruction of the child re
garding the sacrament of penance as the best preparation for receiving the 
Holy Eucharist. This command implicitly reproves those catechetical 
plans or programs which, influenced by false arguments of child psychol
ogy or by doctrinal errors on sin , postpone first confession to some time 
after first communion.1 

In this regard, the teaching of the CCC is conclusive when, citing 
c. 914 explicitly, it states that "children must go to the sacrament of Pen
ance before receiving Holy Communion for the first time" (1457). 

5. From all of the above (see also commentaries to cc. 913 and 914) 
we can delineate the canonical principles that govern the first communion 
of children as follows. 

a) Age: the appropriate age for the first communion of children is ap
proximately the seventh year of age, because from that age the child is 

1. Cf. ST. Prus X, Deer. Quam singularis, August 8, 1910 (AAS 2 [1910] p. 583), which 
refers to the judgement of parents and confessor about the child's capacity to receive holy 
communion. 
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presumed to have sufficient use of reason to benefit from the required in
struction; 

b) Requirements for receiving holy communion lawfully: 

- to know "the mystery of Christ," according to the child's capacity 
and, in danger of death , to discern the body of Christ from a bodily food or 
medicine; 

- to desire "to receive the body of the Lord with faith and devotion" 
and, for the child in danger of death, the desire "to receive it with rever
ence" which can be presumed if the child is able to discern the body of 
Christ. 

c) Serious obligation of preparing the children, personally or 
through others, for first communion. This duty affects the following per
sons: 

- the parents and those who take their place; 

- the godparents when the parents, not fulfilling their duty, are not 
however opposed; 

- the parish priest (parochus) or those who, in his name, ought to 
provide for the required preparation or to prevent children insufficiently 
disposed from receiving holy communion. 

d) Content of the required preparation: 

- instruction about the truths included in the "mystery of Christ, " 
adapted to the child's age and capacity; 

- sacramental confession preceded by its own instruction. 
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Ad sacram communionem ne admittantur excommunicati 
et interdicti post irrogationem vel declarationem poenae 
aliique in manifesto gravi peccato obstinate perseveran
tes. 

Those upon whom the penalty of excommunication or interdict has been 
imposed or declared, and others who obstinately persist in manifest grave 
sin, are not to be admitted to holy communion. 

SOURCES: c. 855 

CROSS REFERENCES: cc. 912, 1331, 1332 

COMMENTARY ------

Ignatius Gramunt (t) 

1.  The text of the canon 

The immediate context of c. 915 is formed by cc. 912 and 916. 
Canon 912 states the right of Christfaithful to participate in the Holy Eu
charist, and c. 916 prohibits the exercise of that right to those conscious 
of grave sin. A baptized Catholic in full ecclesial communion ( cf. c. 96) has 
indeed the right to be nourished with the Eucharist by the Church's pas
tors (cf. c. 213), and pastors of souls have the duty to care that the faithful 
are so nourished ( cf. c. 528 § 2). This right is, however, not operational 
when the full communion of charity that the Holy Eucharist signifies and 
perfects is damaged by grave sin. 1 When the breach of communion with 
the Lord and with the Church is public because the person's grave sin is 
notorious, or because the person is under the penalties of excommunica
tion or of interdict (which are publicly imposed or declared ratione pec
cati), c. 915 formulates the prohibition for the external forum. When the 
breach of ecclesial communion is not public, c. 916 formulates the prohi
bition for the internal forum. 

The present discipline is not substantially different from the disci
pline under c. 855 of the 1917 Code. 2 It could not be otherwise because 
this is a norm of divine-positive law traceable to St. Paul's dictum in 

1. Vatican II, Apostolic Constitution Lumen Gentium 14; Catechism of the Catholic 
Church, 1395. 

2. J.J. MYERS in "Divorce, Remarriage, and the Reception of the Holy Eucharist," The 
Jurist 57 (1997) 485-516. 
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1 Cor 11:27-29,3 declared by the Council of Trent in its decree on the Holy 
Eucharist, received by the 1917 Code, and restated by Vatican II's post
conciliar legislation. 4 The present discipline does in fact simplify the ap
plication of the prohibition to the publicly unworthy as stated in the text 
of c. 712 CCEO, which prescribes that arcendi sunt a susceptione divi
nae Eucharistiae publice indigni. This text provides a compact interpre
tation of c. 915 by gathering in the class of "the publicly unworthy" those 
persons mentioned in the canon under our consideration. 

2. The subjects of the prohibition 

The prohibition in the external forum is addressed to the minister of 
holy communion whose duty is to "no t admit" (ne admittantur) those 
persons mentioned in the canon to the participation in the blessed Eucha
rist. Subject, then, to this obligation are, according to c. 910, the ordinary 
minister (bishop, priest, and deacon) and the extraordinary minister (aco
lyte and those foreseen in c. 230 § 3) when their services are needed. In 
order to fulfil the obligation to "no t admit," the minister must indeed 
make a judgment about the situation and act accordingly. From this it 
should not be concluded that the decision to "not admit" implies an act of 
jurisdiction. The bishop and the parochus celebrating the Eucharist within 
their jurisdiction may indeed reach that decision by virtue of the juridical 
power they hold over the congregation, but for those other ministers who 
lack jurisdiction (including a bishop or a parish priest with no power of 
governance over that particular congregation), the faculty of administer
ing holy communion is only a liturgical function and, by not admitting, 
they are simply applying to themselves the prohibition to "not admit" to 
the sacrament a person whom the law excludes. 

The minister (whether ordained or not) who must deny communion 
should do so based on some external and notorious facts affecting the per
son who seeks holy communion. These facts are: (i) a publicly imposed 
(for ferendae sententiae) or declared (for latae sententiae) excommuni
cation or interdict - the competent court or ecclesiastical superior should 
have exercised the jurisdictional act of sentencing or of declaring the pen
alty on the person guilty of the crime; and (ii) a grave sin that is obstinate 
and manifest. Since those facts refer to the external forum, the minister of 
holy communion should not publicly deny communion to a person who, 

3. "Whoever, therefore, eats the bread or drinks the cup of the Lord in an unworthy 
manner will be answerable for the body and blood of the Lord. Examine yourselves, and only 
then eat of the bread and drink of the cup. For all who eat and drink without discerning the 
body, eat and drink judgement against themselves." 

4. Council of Trent, Session 13, Decretum de SS. Eucharistia, ch. 7 (Dz.-Sch. 1646), c. 1 1  
(Dz.-Sch. 1661); SCDW, Instruction Eucharisticum mysterium, 25  May 1967, (AAS 59  [1967] 
560-561, no. 35); Decree Eucharistiae Sacramentum, 21 June, 1973, (AAS 65 [ 1973) 610, 
no. 23). 
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being afflicted by grave sin and/or subject to a non-declared penalty (latae 
sententiae), is not notoriously under those situations. Since the duty to 
"not admit" is clearly formulated in the canon, the minister of communion 
who, through culpable negligence, unlawfully administers the sac rament 
against the prescriptions of the c anon, with the consequent scandal for 
the rest of the faithful, can be punished by virtue of c. 1389 § 2, or by in
voking c. 1399 which foresees, in a general way, the possibility of punish
ing those who cause grave scandal by an external violation of divine or 
ecclesiastical law. 5 In any case, and apart from any possible infliction of a 
canonical sanc tion, the observance of this duty on the part of the minis
ters of holy communion will require, in actual practice, the watchful atten
tion of the diocesan bishop. 

3. Persons not to be admitted 

Following the text of the canon, the following are the persons whom 
the minister of communion is not to admit to holy communion: 

a) those persons subject to excommunication or interdict imposed 
or declared by a judge or by an ecclesiastical superior after due process. 
The imposition or the declaration of the penalty brings the breach of ec
clesial communion to the external forum, but if the latae sententiae pen
alty is not declared, the person is still barred in conscience (internal 
forum), in accordance with c. 916, from receiving the sacraments until the 
censure is lifted by the competent authority or his delegate. 

(i) By general law, the following persons should be refused to partic
ipate in the Eucharist because of being subject  to an excommunication 
latae sententiae, if the penalty has indeed been declared by the competent 
authority: those guilty of apostasy, heresy, schism (cf. c. 1364 § 1); those 
guilty of profanation of the consec rated spec ies (cf. c. 1367); a person 
guilty of physical violence against the Roman Pontiff (cf. c. 1370 § 1); the 
priest who attempts to absolve the accomplice of a sin against the sixth 
commandment (cf. c. 1378 § 1); the bishop who confers episcopal ordina
tion to a person without pontifical mandate (cf. c. 1382); the c onfessor 
who directly violates the sacramental seal ( cf. c. 1388); the person who ac
tually procures an abortion ( cf. c. 1398). 

The following should be excluded because of being subject to an ex
communicationferendae sententiae duly imposed by a three-judge tribu
nal (cf. c. 1425 § 1,2 °): a non-ordained person who attempts to celebrate 
Mass or give sacramental absolution if the penalty is added by the court 
( cf. c. 1378 § 3); interpreters and others who violate the sacramental seal 
if the penalty is imposed by the tribunal ( c.1388 § 2). 

5. A. MARZOA, commentary on c. 915, in Code of Canon Law Annotated (Ottawa 1993). 
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(ii) By general law, the following persons are subject to interdict and 
should, therefore, be excluded from holy c ommunion: a perpetually pro
fessed religious who has attempted marriage (cf. c. 1394 § 2); a non-or
dained person who attempts to say Mass or give sacramental absolution 
(cf. c. 1378 § 2); a person who through simony celebrates or receives a 
sacrament ( cf. c. 1380); a person who falsely denounces a confessor of so
licitation (cf. c. 1390 § 1). 

Among those to be punished with interdict, c. 1374 explicitly men
tions the person who promotes or takes office in "an association which 
plots against the Church." A dec laration of the CDF of November 26, 
1984, includes masonic groups within those associations.6 

b) those persons who "obstinately persist in manifest grave sin." 
The meaning of this expression is the same as publice indigni, or "publicly 
unworthy," used by c. 712 of the CCEO and by c. 855 § 1 of the 1917 Code. 7 

Canon 915 under our consideration refers, as explained above, to the ex
ternal forum, and for this reason the criterion of exclusion should be some 
sinful lifestyle or situation that is grave as well as public or notorious 
(manifesto gravi peccato) and shows, therefore, the person's breach of 
full ecclesial communion. The PCILT has authentically interpreted that 
"obstinate persistence" means "the existence of an objective situation of 
sin that endures in time and which the will of the individual member of the 
faithful does not bring to an end, no other requirements (such as an atti
tude of defiance, prior warning, etc.) being necessary to establish the fun
damental gravity of the situation."8 

The cases mentioned by the canon are not as rare as one would de
sire. Any pastor of souls can testify of many situations in which poorly in
struc ted Catholics ,  thoroughly ignorant about the meaning of the 
Eucharist and obstinate in sinful lifestyles, approach holy communion to 
the consternation and scandal of the ecclesial c ommunity, which is actu
ally tom apart by that objective misuse or abuse (sacrilege) of the sacra
ment of Church unity. 

4. The situation of the divorced and remarried 

Under the discipline of the 1917 Code, it was clearly understood that 
the divorced and remarried fell under the prohibition of c. 855. While the 
new Code was being prepared, John Paul II c onfirmed the Church's prac
tic e, "based upon Sacred Scripture, of not admitting to Eucharistic Com
munion divorc ed persons who have remarried." The Roman Pontiff 

6. CDF, Deel., Quaesitum est an, AAS 76 (1984), p. 300. 
7. J.J. MYERS, ibid. 485-516. 
8. PCILT Declaration on Communion for Divorced and Remarried Persons, June 24, 

2000 
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explained that the state and condition of life of those persons "objectively 
contradict that union of love between Christ and the Church which is sig
nified and effected by the Eucharist." He added that "if these persons were 
admitted to the Eucharist, the faithful would be led into error and confu
sion regarding the Church's teaching about the indissolubility of mar
riage." Then, endorsing the pastoral solution proposed by moral theology, 
the Roman Pontiff stated that "reconciliation in the sacrament of Penance, 
which would open the way to the Eucharist, can only be granted to those 
who, repenting of having broken the sign of the Covenant and of fidelity to 
Christ, are sincerely ready to undertake a way of life that is no longer in 
contradiction to the indissolubility of marriage. This means, in practice, 
that when, for serious reasons, such as for example the children's upbring
ing, a man and a woman cannot satisfy the obligation to separate, they 
take on themselves the duty to live in complete continence, that is, by ab
stinence from the acts proper to married couples. "9 

When c. 916 of CodCom was promulgated in 1983, it did not explic
itly include the divorced and remarried among those barred from partici
pating in the Holy Eucharist because, as the Commission for the Revision 
of the Code noted, "certo certius textus respicit etiam divortiatus et ren
uptiatus."10 This interpretation, however, was not pacifically held by some 
authors, and the PCILT issued an authentic interpretation of canon 915 
concerning the divorced and remarried in the following terms: 

(1) The prohibition of canon 915 derives from divine law (cf. 1 Cor 
11 : 27-29), and no positive ecclesiastical laws can introduce any change 
opposed to the teaching of the Church. Consequently, "no ecclesiastical 
authority may dispense the minister of Holy Communion from this obliga
tion in any case, nor may he emanate directives that contradict it." The di
vine origin of this norm is stressed by the term "unworthy" which, taken 
from St. Paul's dictum, is used in c. 712 of the CCEO: "Those who are pub
licly unworthy are forbidden from receiving the Divine Eucharist. " As 
explained by the interpretative declaration of the PCILT, "the reception of 
the Body of Christ when one is publicly unworthy constitutes an objective 
harm to the ecclesial communion: it is a behavior that affects the rights of 
the Church and of all the faithful to live in accord with the exigencies of 
that communion. In the concrete case of the admission to Holy Commun
ion of faithful who are divorced and remarried, the scandal, understood as 
an action that prompts others towards wrongdoing, affects at the same 
time both the sacrament of the Eucharist and the indissolubility of mar
riage." 

9. JOHN PAUL II, Apostolic Exhortation Familiaris consortia, 22 November 1981, no. 84 
AAS 74 (1981) 81-191. 

10. Comm., 15 (1983), p. 194. This teaching was reiterated in the CCC, 1650, in John Paul 
!I's Apostolic Exhortation Reconciliatio et Poenitentia, no. 34, in the CDF Letter to Bishops 
Annus Internationalis Familiae, of 14 September 1994, no. 7, and in John Paul !I's address 
of 24 January 1997 to the Pontifical Council for the Family. 
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(2) The interpretation of can. 91 5  must adhere to "the canon's sub
stantial content, as declared uninterruptedly by the Magisterium and by 
the discipline of the Church throughout the centuries. "  The expression 
"and others who obstinately persist in manifest grave sin" is to be inter
preted as follows: a) "grave sin" is to be understood objectively and not 
by the subjective elements needed for a mortal sin to be imputable, since 
the minister of communion cannot judge on the subjective elements and 
the prohibition of c. 915 refers only to the external forum; b) "obstinate 
persistence" refers to "an objective situation of sin that endures in time 
and which the will of the individual member of the faithful does not bring 
to an end" ; no defiance or prior warning , or any other requirement is 
needed for obstinacy to exist ; c) concerning the requirement of "mani

fest" grave sin, the divorced and remarried whose cohabitation is not more 
uxorio can receive Eucharistic communion if scandal can be removed; 
these persons continue to live together for serious motives (e.g. , the up
bringing of the children) but they have assumed the duty to live in full con
tinence and, based on that intention , have received the sacrament of 
penance. 

(3) Pastoral prudence strongly suggests that public denial of holy 
communion be avoided as far as possible. "Pastors must strive to explain 
to the concerned faithful the true ecclesial sense of the norm , in such a 
way that they would be able to understand it or at least respect it." The 
priest responsible for the ecclesial community is the one responsible for 
discerning those situations and giving precise instructions to the deacon 
or to any extraordinary minister. If the minister of communion must 
refuse to distribute it to those who are publicly unworthy, the minister 
should look for the opportune moment to explain, with extreme charity, 
the reasons for the refusal. "They must , however, do this with firmness, 
conscious of the value that such signs of strength have for the good of the 
Church and of souls." 1 1  

5. The forum of conscience and the forum of law when separation is 
morally impossible 

In accordance with the principles of moral theology, a divorced and 
remarried person can only be restored to the full communion of charity by 
separation from the invalidly married spouse and absolution in the sacra
ment of penance in order to worthily receive holy communion. When sep
aration is not possible without great harm being caused to the children's 
spiritual and material welfare or to the invalidly married spouse (who 
may, for instance, be incapable of self-sustenance), cohabitation may con
tinue provided that (i) the parties firmly resolve to abstain from sexual 

11 .  PCILT, ibid., Declaration. 
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acts and (ii) the scandal caused by their irregular situation is removed. In 
fac t, for that resolve to be firm and true, the persons must use suitable 
means to turn the near occasions of sexual sin and of scandal into remote 
occasions, a provision that requires a prudential judgment in accordance 
with the particular circumstances of each case. Only then can the person 
take, in good conscience, the internal forum decision to continue cohabi
tation. 

The solution provided by moral theology for the internal forum, or 
forum of conscience, cannot be offered in the external forum, or forum of 
the law, and this is so because, by definition, human laws are general rules 
of conduct which do not address the circumstance of each particular case. 
Without the prudential judgment on the removal of the near occasion of 
adultery and of scandal in each particular case (which the general rule 
cannot supply), a law authorizing continued cohabitation, even when sep
aration is not morally possible, would amount to a declaration that such 
cohabitation is not a manifest grave sin. Nor can the human law make an 
exception, in the external forum, for those cases when separation is not 
morally possible, because the prohibition formulated in c. 915 is of divine 
origin, as explained above, and cannot admit any exception. Besides, an 
exception to the prohibition of c. 915 would also imply that the previous 
marriage bond had, in some manner, ceased to exist, for otherwise the 
continuation of cohabitation more uxorio would constitute adultery. The 
exception to the prohibition of c. 915 would amount, therefore, to an ex
ception to the law of indissolubility which, being also of divine-positive 
law, cannot admit exceptions. 

The appeal to canonical equity, implicitly or explicitly present in the 
attempts to find an exception to the prohibition of c. 915 in reference to 
the divorced and remarried, has also taken the form of seeking to em
power personal conscience to declare a marriage non-existent by reason 
of the fact that the former union is the only one that is existentially perma
nent. The CDF letter Annus internationalis familiae unequivocally re
plied that, as marriage is by its own nature a public reality, "it must be 
discerned with certainty by means of the external forum established by 
the Church whether there is objectively such a nullity of marriage." Refer
ring to the matter under canon 915, the letter insists on the argument that 
"the Church is in fact the body of Christ, and to live in ecclesial commun
ion is to live in the body of Christ. With the reception of the sacrament, 
communion with Christ the head can never be separated from communion 
with his members, that is, with his Church. For this reason, the sacrament 
of our union with Christ is also the sacrament of the unity of the Church. 
Receiving eucharistic communion contrary to the norms of ecclesial com
munion is therefore in itself a contradiction."12 

12. CDF, ibid., nos. 7 and 9. 
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Qui conscius est peccati gravis, sine praemissa sacramen
tali confessione Missam ne celebret neve Corpori Domini 
communicet, nisi adsit gravis ratio et deficiat opportuni
tas confitendi; quo in casu meminerit se obligatione te
neri ad eliciendum actum perfectae contritionis, qui 
includit propositum quam primum confitendi. 

Anyone who is conscious of grave sin may not celebrate Mass or receive 
the Body of the Lord without previously having been to sacramental con
fession, unless there is a grave reason and there is no opportunity to con
fess; in this case the person is to remember the obligation to make an act 
of perfect contrition, which includes the resolve to go to confession as 
soon as possible. 

SOURCES: cc. 807, 856; EMys 35; SCDF Normae Pastorales, 16 iun. 
1972, prooemium et VI (AAS 64 [1972] 510, 512); HCW 23 

CROSS REFERENCES: cc. 912, 921 

COMMENTARY ------

Ignatius Gramunt (t) 

This canon as well as the preceding one formulate those prohibitions 
that restrict the right to receive holy communion (cf. c. 912). Canon 915, 
which is addressed to the minister of the sacrament, prohibits communion 
to persons under certain crimes and notorious sins; c. 916 is addressed to 
the persons receiving the sacrament and refers to the prohibitions arising 
from a non-confessed grave sin. 

Based on a moral norm, this canon contains a juridical norm which 
depends, for its application, on the well-formed judgment of the subject of 
the sacrament to whom the prohibition is addressed, that is to say the 
faithful "qui conscius est peccati gravi, sine praemissa sacramentali con
fessione." 

In conformity with the norms of morality, the prohibition is sus
pended ad casum when the person afflicted by grave sin has a grave rea
son to celebrate Mass or receive communion and there is no opportunity to 
confess. Grave reasons exist when, the opportunity to confess being un
available, the person who ought to receive is in danger of death (cf. cc. 911, 
922), or in danger of infamy should the priest not celebrate or the person 
not receive. 
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With a precise formulation of the moral norm, the canon adds that 
the person under those circumstances of "grave sin," plus having "grave 
reason" to celebrate or receive, plus having "no opportunity to confess, " is 
under the "obligation to make an act of perfect contrition, which includes 
the resolve to go to confession as soon as possible."1 

For a more exact determination of what may constitute gravis ratio 
and "no opportunity to confess, " one must appeal to the principles of 
moral theology which, in conformity with the continuous teaching of the 
magisterium, have inspired the formula chosen by this canon. 2 

1 .  Cf. A.  MARZOA, commentary on c .  916 in Pamplona Com. 
2. Cf. 1 Cor 1 1 :27-29; Council of Trent, sess. XIII, can. 11 :  "Ne tantum Sacramentum 

indigne . . .  sumatur . . .  , illis quos conscientia peccati mortalis gravat, quantumque etiam se 
contritos existiment, habita copia confessoris necessario praemittendam esse confessionem 
sacramentalem" (Dz.-Sch., 1 680); cf. also RP 27; CCC, 1385, 1415, 1457. 
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Tit. III. Ch. I. Art. 2. Participation in the Blessed Eucharist c. 917  

Qui sanctissimam Eucharistiam iam recepit, potest earn 
iterum eadem die suscipere solummodo intra eucharis
ticam celebrationem cui participat, salvo praescripto 
can. 921 § 2. 

One who has received the blessed Eucharist may receive it again on the 
same day only within a eucharistic celebration in which that person par
ticipates, without prejudice to the provision of can. 921 § 2. 

SOURCES: cc. 857, 858; IOe 60; SCRit Instr. Tres abhinc annos, 4 maii 
1967, 14 (AAS 59 [1967] 442-448); EMys 28; IC 2 

CROSS REFERENCES: c. 918 

COMMENTARY ------

Ignatius Gramunt (t) 

In order to better understand the spirit and the letter of this canon, 
we must mention its precedents. Canon 857 of the CJC/1917 formulated a 
juridical-pastoral norm that indirectly fostered the frequent reception of 
the sacrament and, anticipating a possible excess and abuse of the right, 
prohibited holy communion from being received more than once a day. 
Exceptions to this rule were a person's danger of death and the need to 
prevent profanation. Then, the Second Vatican Council's teaching that 
holy communion represents a "more perfect participation in Mass" 
(SC 55) logically led, with the passing of time, to a removal of obstacles 
from that participation and to a strong recommendation to "receive holy 
communion in the course of a eucharistic celebration" (c. 918). 

It should be noted, however, that a "more perfect" participation 
(CCC 1388) means that attending Mass without receiving communion is 
still a fruitful participation, even if less perfect. It must also be remem
bered that a person receiving holy communion against the prohibitions of 
cc. 915 and 916 would be participating only externally and falsely for "his 
own condemnation" (1 Cor 11: 29). 

From all those norms one can conclude that, while fostering daily or 
frequent communion, preferably within Mass, the canon now under study 
sets the following restrictions to the right to communion: a) communion 
being received no more than twice within the same day ( iterum eadem 
die), as it was authentically interpreted by the CPI (July 11, 1984)1 ; b) the 

1. CPI, Response, August 1 1, 1984, in AAS 76 ( 1984), p. 7 46. 

623 



c. 917 Bk IV. Pt. I. The Sacraments GRAMUNT 

second communion being received within Holy Mass only. It should be 
noted, then, within the letter and the spirit of the law for a person to re
ceive, on the same day, first extra Missam and then a second time intra 
Missam. 

An exception to the requirement that the second communion should 
be within Holy Mass occurs in danger of death, as prescribed by the refer
ence to c. 921 § 2. This canon strongly suggests (valde suadetur) that a 
person who is in danger of death should communicate again by way of vi
aticum even if the person has already received communion on that same 
day. Another exception to the requirement exists when, as contemplated 
by CJC/1917, there is need of preventing the profanation of the sacrament 
(cf. c. 857 with its reference to c. 858 § 1). 

The reason for restricting the second communion of the same day to 
the celebration of Mass only is the same reason that motivated the grant of 
a second communion by JC 2, namely, "the more perfect participation" in a 
Mass that a person may find necessary or fitting to attend: the need, for in
stance, to attend the anticipated Sunday Mass in order to fulfil the pre
cept, even if communion has already been received that same day, or of 
attending the evening Mass of Holy Thursday, the second Mass of Easter 
Day, or an occasional or unforeseen celebration, such as a ritual or a fu
neral Mass, when communion has already been received on that day. 
Therefore, all those circumstances (including mere devotion or other fit
ting reasons, which the norm does not exclude) are reasons for a second 
communion. This is restricted, however, to the celebration of a Mass, 
which is the reason for the grant of holy communion received iterum 
eadem die. 
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918 

Tit. III. Ch. I. Art. 2. Participation in the Blessed Eucharist c. 918 

Maxime commendatur ut fideles in ipsa eucharistica cele
bra tione sacram communionem recipiant; ipsis tamen 
iusta de causa petentibus extra Missam ministretur, ser
vatis liturgicis ritibus. 

It is most strongly recommended that the faithful receive holy communion 
in the course of a eucharistic celebration. If, however, for good reason 
they ask for it apart from the Mass, it is to be administered to them, ob
serving the liturgical rites. 

SOURCES: c. 863; MD 564-566; SCRit Deer. Novum rubricarum, 26 iul. 
1960, 502 (AAS 52 [1960] 680); SC 55; PM I: 4, II: b; CAd I, 1; 
EMys 31, 33; GIRM prooemium (13); HCW 14 

CROSS REFERENCES: cc. 528 § 2, 897, 898, 914, 866 

COMMENTARY ------

Ignatius Gramunt (t) 

The duty to ensure that the faithful should be nourished by the fre
quent reception of the Holy Eucharist is one of the obligations imposed by 
the Code on the pastors of souls ( cf. c. 528 § 2). As "most strongly recom
mended" by the canon now under study, this is to take place preferably 
intra Missam. The recommendation of this canon does not, however, dis
allow the legal prohibitions which, formulated in cc. 915 and 916, are 
based on 1 Cor 11: 29 (see commentary on c. 917). 

It can happen, not infrequently, that because of the scarcity of 
Masses and the diversity of work schedules, not all the faithful who wish 
to receive communion can attend daily Mass, from which derives, then, 
the duty of those entrusted ex officio with the care of souls to administer 
holy communion extra Missam to the person who asks for it with a "just 
cause." 

In making a prudential judgment about the existence of the just 
cause, it should be taken into account that, on the one hand, the desire of 
the faithful to be nourished with the Eucharistic communion, even daily, 
can in itself be a just cause ( cf. c. 528 § 2); and that, on the other hand, it 
would not be just for the person entrusted with the pastoral care of a com
munity to neglect other duties towards the same community in order to 
satisfy that desire, if such was the only alternative in a particular situation. 
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The rite of administering holy communion extra Missam is found in 
the Roman Ritual in two forms to be used according to different circum
stances. It should also be remembered that the liturgical norms prescribe 
that, on Holy Thursday and Good Friday, communion extra Missam is al
lowed only for the sick, and on Holy Saturday in the form of viaticum only. 
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919 

Tit. III. Ch. I. Art. 2 .  Participation in the Blessed Eucharist c. 919 

§ 1.  Sanctissimam Eucharistiam recepturus per spatium 
saltem unius horae ante sacram communionem absti
neat a quocumque cibo et potu, excepta tantummodo 
aqua atque medicina. 

§ 2. Sacerdos, qui eadem die bis aut ter sanctissimam 
Eucharistiam celebrat, aliquid sumere potest ante 
secundam aut tertiam celebrationem, etiamsi non in
tercesserit spatium unius horae. § 3. Aetate provecti 
et infirmitate quadam laborantes necnon eorum 
curae addicti, sanctissimam Eucharistiam accipere 
possunt, etiamsi intra horam antecedentem aliquid 
sumpserint. 

§ 1. Whoever is to receive the blessed Eucharist is to abstain for at least 
one hour before holy c ommunion from all food and drink with the 
sole exception of water and medicine. 

§ 2. A priest who, on the same day, celebrates the blessed Eucharist twice 
or three times may consume something before the second or third 
celebration, even though there is not an hour's interval. 

§ 3. The elderly and those who are suffering from some illness, as well as 
those who care for them, may receive the blessed Eucharist even if 
within the prec eding hour they have consumed something. 

SOURCES: § 1: SCHO Litterae, 22 mar. 1923 (AAS 15 [1923] 151-152); 
SCHO Normae, 1 iul. 1931; PIUS Pp. XII, Ap. Const. Christus 
Dominus, 6 ian. 1953 (AAS 45 [1953] 15- 24); SCHO Instr., 6 
ian. 1953 (AAS 45 [1953] 47-53); SCRit Deer. Romana, 3 iun. 
1953 (AAS 46 [1954] 68-71); PIUS Pp. XII , m. p. , Sacram 
communionem, 19 mar. 1957 (AAS 49 [1957] 177-178); PAU
LUS Pp. VI, Reser., 21 nov. 1964 (AAS 57 [1965] 186); EM IX, 
20; SCDW Instr. Actio pastoralis, 15 maii 1969, 10d (AAS 61 
[1969J 810); IC 3; HCW 24 
§ 2: PM I, 3; SCB Index facultatum, 1 ian. 1968, 34 
§ 3: c. 858 § 2; CodCom Resp., 24 nov. 1927; PIUS Pp. XII, 
Ap. Const. Christus Dominus, 6 ian. 1953 (AAS 45 [1953] 
15-24); PIUS Pp. XII, m. p., Sacram communionem, 19 mar. 
1957, 4 (AAS 49 [1957] 177-178); IC 3; HCW 24 

CROSS REFERENCES: 
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COMMENTARY ------

Ignatius Gramunt (t) 

By Eucharistic fast is meant the abstention from any solid food and 
drink for one hour before receiving communion with the exception, how
ever, of water and medic ine. The Eucharistic fast, of very anc ient tradition 
in the Church, is part of the "good manners" of piety 1 to be observed 
in preparation for rec eiving Holy Eucharist with due reverence ( c f. 
CCC 1387). In the present canonical disc ipline, the time requirement of 
the Eucharistic fast is reduced to one hour and is dispensed by law in the 
cases listed in the canon. It must be noted that, while the canon dispenses 
from this requirement when it would hinder the celebration of Mass and 
the partaking of holy communion, the letter of the canon suggests, in typi
cally conc ise fashion, a generous observance of this minimal requirement 
when it spec ifies in § 1 that the fast should last for "at least" (saltem) one 
hour and in § 2 that the person may consume "something" (aliquid). 

The following persons are exempt from Eucharistic fast: 

a) those who have to take some medicine within the hour preceding 
communion (§ 1). By medicine is understood, not just a pharmaceutical 
medication but any solid food or any drink (water being already excepted) 
that the person must take per modum medicinae, that is to say, as a me
dic inal remedy. 

b) priests who have already said Mass on the same day (§ 2 ). By al
lowing them to take some solid food or drink "even though there is not an 
hour's interval ," the canon clearly dispenses the priest from the fast pre
ceding a second or a third Mass. The canonical rationale for granting this 
exemption ( and for making use of it) is to be found in the fact that, lacking 
that dispensation, the priest who has to celebrate two or more Masses 
within a short time interval, would have to remain without any food for a 
long time. This dispensation granted by law assumes, however, that in his 
good judgment and piety, the priest will find other ways of expressing with 
his conduct the reverence that must precede every liturgical celebration, 
from which the canon cannot dispense. 

c) the elderly and the infirm who are prevented, by the special care 
that they receive, from observing the times of the Eucharistic fast. One 
can deduce from the qualification of those persons as "laboring under" 
(laborantes) and from the mention of "those who care for them" ( eorum 
curae addicti) that, for the purpose of the exemption, the canon equates 
the aged with the infirm by reason of their common condition of requiring 
spec ial care. However, the canon does not require that the elderly and the 

1 .  ST. J .  ESCRNA, The Way, no. 541. 
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infirm be confined to their home or to the place where they are being 
cared for, nor that they be in need of taking some food per modum medic
inae, for those in such need are already counted in § 1 . All that is required 
for the aged and the infirm to use this exemption is that they or others be 
so inconvenienced, by having to adjust their schedules to the time require
ments, that they could not receive communion without this dispensation. 

d) those who care for the elderly and the infirm. Since the care of the 
elderly and the infirm frequently makes the practice of the Eucharistic fast 
inconvenient for those "who care for them," the canon extends the dispen
sation to the persons who give that care so that they may not miss the op
portunity to receive holy communion. 

The spirit of the canon is that this exemption should be applied with 
largess to the persons listed. Nevertheless, pastors of souls should also fo
ment, in those persons, other ways of preparing themselves to receive the 
Lord with due reverence, from which the canon neither intends nor is able 
to dispense. For instance, "they can observe some time of silence and rec
ollection after being suitably notified about the time when the sacrament 
will be administered ( cf. Instr. IC 3). "2 

2. A. MARZOA, commentary on c. 919, in Pamplona Com. 
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§ 1. Omnis fidelis, postquam ad sanctissimam Eucharis
tiam initiatus sit, obligatione tenetur semel saltem 
in anno, sacram communionem recipiendi. 

§ 2. Hoc praeceptum impleri debet tempore paschali, nisi 
iusta de causa alio tempore intra annum adimplea
tur. 

§ 1. Once admitted to the blessed Eucharist, each of the faithful is obliged 
to receive holy communion at least once a year. 

§ 2. This precept must be fulfilled during paschal time, unless for a good 
reason it is fulfilled at another time during the year. 

SOURCES: cc. 859-861; CodCom Resp., 3 ian. 1918; SCCouncil Ind. pt., 
18 nov. 1924 

CROSS REFERENCES: cc. 842 § 2, 843, 852 § 1, 866, 914, 916 

COMMENTARY ------

Ignatius Gramunt (t) 

The divine law obligation to receive the Holy Eucharist (cf. Jn 6 :54) 
is made more specific by the norm of ecclesiastical law formulated in this 
canon ( cf. CCC 1389). For the correct interpretation of this norm, one 
must take into account that, since the Holy Eucharist is a necessary nour
ishment of Christian life ( cf. c. 528 § 2), the law of the Church reminds the 
faithful of that necessity by establishing a minimal obligation "to receive 
holy communion at least once a year" while encouraging them to receive 
frequently with the required dispositions ( cf. c. 898). 

The canon clearly prescribes that the substance of the obligation 
consists of receiving "holy communion at least once a year, " and that the 
mode or manner of fulfilling the obligation is "during paschal time" be
cause of its liturgical significance. While the manner is also obligatory, a 
good reason (causa iusta) can dispense from it. The obligation, then, to 
communicate at least once a year continues to oblige even if the paschal 
time had already elapsed, as it was explicitly prescribed by c. 859 of the 
CIC/1917. 

By paschal time in the strict sense is understood the time between 
the vigil of Easter Sunday and Pentecost Sunday. In the former discipline, 
that time was extended, by special indult in many regions of the world, to 
some weeks before and after the paschal time strictly understood. In the 
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present discipline, the obligation can be legitimately fulfilled, as men
tioned above, during some other time of the year for a good reason or "just 
cause." Concerning the just cause, however, the authorization or judgment 
from the ecclesiastical authority is not required; a person can, rather, de
cide privately following the general principles of moral theology. One can, 
nevertheless, seek the confessor's advice in order to be sure of acting with 
a good conscience. 

Concerning this entire matter, it may be useful to remember that a 
person who has neglected sacramental confession before holy commun
ion, as prescribed in c. 916,  and who receives sacrilegiously during pas
chal time does not fulfil the obligation of the canon under study. Likewise, 
the person who simply neglects to receive communion during the paschal 
time is not dispensed from the obligation because of the lack of a "just 
cause" for the deferment. In those or similar cases, the reasonable thing to 
do is to prepare oneself for communion with a good confession in which 
the negligence is mentioned in order to be able to receive worthily "at 
least once a year." On his part, the confessor who absolves a penitent who 
has failed to fulfil the obligation during paschal time should remind the 
penitent to receive holy communion as soon as possible. 

In what refers to the subjects of this obligation, or the faithful 
"obliged to receive holy communion," it is to be understood that they are 
those who have been initiated in accordance with the prescriptions of 
c. 914 for children, or according with c. 866 for those who have reached 
the use of reason (cf. c. 852 § 1). Therefore, those persons lawfully bap
tized or received into the Church who, lacking the initiation prescribed by 
those canons, had not received first holy communion are not subject to 
the obligation of this canon but to the obligation of receiving holy com
munion as soon as possible. This can be derived from the following con
siderations. 

a) The obligation established by the canon under study applies only 
to faithful admitted to first holy communion ("omnis fidelis, postquam ad 
sanctissimam Eucharistiam initiatus sit") and not to all those who had 
reached the use of reason as was prescribed by c. 859 of CJC/1917. 

b) The present discipline, however, urges on parents and pastors to 
see to it that children who have reached the use of reason receive com
munion as soon as possible (cf. c. 914). A fortiori, then, the adult person 
who has not received first holy communion ought to arrange for receiving 
it "as soon as possible." This can also be deduced from those canons 
( cf. cc. 843 § 2, 852 § 1, 866) which require holy communion for "full Chris
tian initiation." 
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Bk IV. Pt. I. The Sacraments GRAMUNT 

§ 1. Christifideles qui versantur in periculo mortis, 
quavis ex causa procedenti, sacra communione per 
modum Viatici reficiantur. 

§ 2. Etiamsi eadem die sacra communione refecti fuerint, 
valde tamen suadetur ut qui in vitae discrimen ad
ducti sint, denuo communicent. 

§ 3. Perdurante mortis periculo, commendatur ut sacra 
communio pluries, distinctis diebus, administretur. 

§ 1. Christ's faithful who are in danger of death, from whatever cause, are 
to be strengthened by holy communion as Viaticum. 

§ 2. Even if they have already received holy communion that same day, it 
is nevertheless strongly recommended that in danger of death they 
should communicate again. 

§ 3. While the danger of death persists, it is recommended that holy com
munion be administered a number of times, but on separate days. 

SOURCES: § 1: c. 864 § 1; EMys 39; RA 27, 29; DPMB 89 
§ 2: c. 864 § 2; EMys 39 
§ 3:  C. 864 § 3 

CROSS REFERENCES: cc. 911, 922 

COMMENTARY ------

Ignatius Gramunt (t) 

1. In order that the faithful may satisfy the obligation to receive holy 
communion in danger of death ("praecepto tenentur": RA, Prae 27), this 
canon reminds the pastors of souls mentioned in c. 911 about their duty to 
administer communion in the form of viaticum to "Christian faithful who 
are in danger of death" (§ 1). As long as the danger of death is real, any 
cause of such danger ( quavis ex causa procedenti) is contemplated in the 
canon. The cause, then, can be intrinsic to the person, such as illness or 
old age, or extrinsic, such as death penalty, shipwreck and so forth. 

2. By the name viaticum is understood the special rite to be used, in 
accordance with the options provided by the Roman Ritual, to administer 
holy communion to those in danger of death. "In addition to the Anointing 
of the Sick, the Church offers those who are about to leave this life the Eu
charist as Viaticum. Communion in the Body and Blood of Christ, received 
at this moment of 'passing over' to the Father, has a particular significance 
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and importance. It is the seed of eternal life and the power of resurrection, 
according to the words of the Lord: 'He who eats my flesh and drinks my 
blood has eternal life, and I will raise him up at the last day' (Jn 6:54). The 
sacrament of Christ once dead and now risen, the Eucharist is here the 
sacrament of passing over from death to life, from this world to the Father 
(cf. Jn 13:1)" (CCC 1524). 

Viaticum can be administered within or outside Holy Mass, and in 
the latter form it may be preceded by sacramental confession and the 
anointing of the sick in one continuous rite: "It is very fitting to celebrate 
it within the Eucharist, the memorial of the Lord's Passover. If circum
stances suggest it, the celebration of the sacrament can be preceded by 
the sacrament of Penance and followed by the sacrament of the Eucharist. 
As the sacrament of Christ's Passover the Eucharist should always be the 
last sacrament of the earthly journey, the 'Viaticum' for 'passing over' to 
eternal life" (CCC 1517). 

3. It is "strongly suggested,"  as prescribed in § 2 ,  that the viaticum be 
administered, in accordance with the foreseen options, even when the 
person in danger of death had already received communion on the same 
day before the danger had occurred. 

It is also recommended, as indicated in § 3, that while the danger of 
death persists, the sick person should continue to receive the nourishment 
of holy communion on successive days. The rite of communion to the sick 
is to be used but not necessarily under the form of viaticum each time 
( cf. C. 922). 
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Sanctum Viaticum infirmis ne nimium differatur; qui ani
marum curam gerunt sedulo advigilent, ut eodem infirmi 
plene sui compotes reficiantur. 

Holy Viaticum for the sick is not to be unduly delayed. Those who have the 
care of souls are to take assiduous care that the sick are strengthened by 
it while they are in full possession of their faculties. 

SOURCES: c. 865; EMys 39 

CROSS REFERENCES: c. 911, 921 

COMMENTARY ------

Ignatius Gramunt Ct) 

In this canon, like in the previous canon (cf. c. 921), the legislator 
seeks to assist the faithful to receive viaticum in due time. 

The duty "to take assiduous care" that the sick may receive viaticum 
on time falls on parish priests, chaplains and others with care of souls ( cf. 
RA, Prae 27). It also affects relatives, superiors, and those caring for the 
sick person who should give appropriate notice to the priest, 1 as specified 
in c. 1001 when referring to the anointing of the sick. 

If we relate this canon to c. 921 § 2 ,  we can easily deduce that the 
canons recommended that holy communion be administered with the rite 
of viaticum when the closeness to death becomes evident and then again 
when the new danger of death becomes more critical. This recommenda
tion should not prevent the administration of holy communion from being, 
even daily, between those two other critical moments in accordance with 
the rite for the sick. 

1. Cf. A. MARZOA, commentary on c. 922, in Pamplona Com. 
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Tit. III. Ch. I. Art. 2. Participation in the Blessed Eucharist c. 923 

Christifideles Sacrificium eucharisticum participare et 
sacram communionem suscipere possunt quolibet ritu ca
tholico, firmo praescripto can. 844. 

Christ's faithful may participate in the eucharistic Sacrifice and receive 
holy communion in any catholic rite, without prejudice to the provisions 
of can. 844. 

SOURCES: c. 866 § 1; SCEC Resol., 26 ian. 1925 

CROSS REFERENCES: cc. 112, 844, 846 § 2 

COMMENTARY ------

Ignatius Gramunt Ct) 

By "any catholic rite" is to be understood each of the liturgical rites 
duly approved for the Latin Church as well as the liturgical rites of those 
Eastern Catholic Churches with their own hierarchy and discipline and in 
full communion with the Roman Pontiff1 ( cf. c. 112). 

The difference of rite, whether liturgical or jurisdictional, does not 
restrict the right of the faithful to participate in the Holy Eucharist in a rite 
other than one's own. Consequently, the difference of rite does not exempt 
pastors of souls from their duty to admit the faithful from another rite to 
participate in the celebration of the Eucharist and to administer holy com
munion to those who legitimately ask for it. However, the minister should 
administer holy communion in his own rite, as prescribed by c. 846 § 2. 

The reference to c. 844 made by the canon under study may not be 
strictly necessary because the rites of the Eastern Catholic Churches can
not be confused with the sacramentally valid rites of non-Catholic minis
ters. It would seem, however, that the explicit reference to c. 844 is meant 
to emphasize that, except for the cases listed in it, "Catholic ministers may 
lawfully administer the sacraments only to catholic members of Christ's 
faithful, who equally may lawfully receive them only from catholic 
ministers ... " (c. 844 § 1). 

1. Cf. A. DE FUENMAYOR, commentary on c. 1 12, in Pamplona Com. 
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ART. 3 
De ritibus et caeremoniis eucharisticae celebrationis 

ART. 3 
The Rites and Ceremonies of the Eucharistic Celebration 

924 § 1. Sacrosanctum eucharisticum Sacrificum off erri 
debet ex pane et vino, cui modica aqua miscenda est. 

§ 2. Panis debet esse mere triticeus et recenter confec
tus, ita ut nullum sit periculum corruptionis. 

§ 3. Vinum debet esse naturale de genimine vitis et non 
corruptum. 

§ 1. The most holy Sacrifice of the Eucharist must be offered in bread, 
and in wine to which a small quantity of water is to be added. 

§ 2. That bread must be wheaten only, and recently made, so that there is 
no danger of corruption. 

§ 3. The wine must be natural, made from grapes of the vine, and not cor
rupt. 

SOURCES: § 1: c. 814; GIRM 281; ID 8 
§ 2: c. 815 § 1; SCDS Resp. 7 dee. 1918; SCDS Instr. Dominus 
salvator noster, 26 mar. 1929 (AAS 11 [1929] 631-642); Ritu
ale Romanum, 1952, tit. V, c .  I, 7; GIRM 282, 285; SCOW In
str. Liturgicae instaurationes, 5 sep. 1970, 5 (AAS 62 [1980] 
700); ID 8 
§ 3: c. 815 § 2; SCRO Resp., 2 aug. 1922; GIRM 284 

CROSS REFERENCES: cc. 934 § 2, 939 

COMMENTARY ------

Enrique de Leon 

The matter of the sacrament of the Eucharist is determined with pre
cision in the present canon, establishing in a general way what it is, and 
specifying the characteristics that the bread and the wine must have for 
them to constitute the valid matter of the Eucharistic sacrifice. 
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While the bread and the wine are indispensable for the validity, since 
they constitute, by divine institution, the necessary matter of the sacra
ment, the obligation of adding a little water to the wine, set forth next in 
the first paragraph, affects, on the other hand, the licitness and not the va
lidity. The Council of Trent, echoing a secular tradition, confirmed the said 
rite and imposed the serious obligation its realization.1 

1. Material of the bread 

In reference to the material of the bread, specifically covered in § 2, 
what is essentially envisaged in GIRM 282 is reiterated by indicating with 
prec ision that the bread must be exclusively of wheat. The Latin term 
mere corresponds in English to the adverb "only," that is, pure wheat and 
exclusively wheat; thus, as recently affirmed by the CDF, the valid matter 
will be the hosts in which there is "a quantity of gluten that is sufficient to 
obtain panification, with no foreign matter having been added and, in any 
case, the procedure used in the making will not be one that will denature 
the substance of the bread. "2 Thus it ratified, and determined with greater 
precision, what has previously been established in the Instruction Dami
nus salvator noster, 3 concerning the possibility of mixing wheat with an
other substance. Therefore, "the special hosts-expressly affirmed in the 
1995 CDF circular-quibus glutinum ablatum est (from which the gluten 
has already been removed) are invalid matter,"4 since gluten is a protein of 
capital importance in the makeup of wheat. As for the possibility of using 
bread with a small quantity of gluten in the cases of priests or laypersons 
who evidence celiac disease, the ordinary may grant the appropriate li
cense after presentation of the medical certificate. 5 

The same § 2 adds that the bread must have been "made recently, " 
that is, during the amount of time, following the elaboration of the bread, 
that is necessary for considering that there is no danger of corruption ( cf. 
GIRM 282, 285) and the material of the bread continues to be valid for con
secration. 6 It is true that the formulation of this paragraph does not permit 
us to know what may be understood by the expression "recently made," 
that is, how much time after the elaboration of the bread may it be consid
ered that the danger of corruption does not exist and, therefore, the mate
rial of the bread continues to be valid for the consec ration. 

1. Cf. Council of Trent, Sess. 22, ch. 7 and can. 9, Dz.-Sch. 1 748 and 1759. 
2. Cf. CDF, Circular Letter directed to the presidents of bishops' conferences, June 19, 

1995, Prot. no. 89/78. 
3. Cf. SCDS, Instr. Dominus salvator noster, March 26, 1929, in AAS 21 (1929), p. 632. 
4. Cf. CDF, Circular Letter, cit.; SCDF, Resp., October 29, 1982, in AAS 74 (1982), 

pp. 1298-1299. 
5. Cf. CDF, Circular Letter, cit. 
6. Cf. SCDS, Resp., December 7, 1918, in AAS 1 1  (1919), p. 8. 
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For that we must return once more to the former legislation, first to 
a reply of the SCDS in which there is the custom of purchasing forms 
every two or three months so that they may be suitable for consecration 
during that time. In that reply, allusion is also made to the Roman Ritual as 
well as to the CJC/1917-then of recent promulgation-and, spec ifically to 
the expressions recenter confectus of the c. 815 and frequenter renoven
tur of c. 1272 of the CJC/1917, in such a way that a period as long as two or 
three months cannot be understood to be included in the reported expres
sions. Perhaps it is for this reason that the period of one month has been 
considered to be the longest term for the consumption of the host after its 
confection. 

Even within these limits it must be taken into acc ount, on the one 
hand, what is prescribed by c. 934, § 2, to the effect that wherever the 
most Holy Eucharist is reserved, a priest will celebrate Mass at least twice 
a month, which leads to the thought that it is thus established, not only by 
reason of the presence and adoration of Jesus Christ, but also by the need 
to proceed to its renovation within reasonable time periods. 7 On the other 
hand, c. 939 explicitly says that consecrated hosts must be renovated fre
quently by appropriately c onsuming the former. Thus, from everything 
that has been seen up to now, it may be concluded that the most prudent 
term for the renovation of the most holy sacrament fluctuates between 
one and two weeks; and this is the sense in which the expression "recently 
made" of the CIC must be understood, that is, made one or two weeks be
fore, so that in effect there will not be any danger of corruption. 

All this must be understood without exc luding the possibility of re
ducing that time in those places where the environmental and climatic 
conditions make it advisable.8 

2. Material of the wine 

As for the material of the wine the canon is also clear in demanding 
that it be natural, fruit of the vine and not corrupted. 9 

Normally, common usage calls for a liquid wine, after fermentation; 
and even though the canon does not specify that process in its writings, it 
will have to be inferred in what concerns the licitness of the matter, since 
the term "wine" does include that process. 

7. Cf. SCPF, Resp., March 14, 1922, in X. OCHOA, Leges Ecclesiae, I, no. 398, col. 429, 
wherein it is stated that " . . .  decimo quinto quoque die renoventur . . . . " 

8. Cf. SCDW, Instr. Actio pastoralis, May 15, 1969, no. 10, in AAS 61 (1969), p. 810; Instr. 
Liturgicae instaurationis, September 5, 1970, no. 5, in AAS 62 (1970), pp. 692-704. 

9. Cf. GIRM, 284; SCSDW, Instr. Inaestimabile donum, April 5, 1980, in AAS 72 (1980), 
pp. 331-343. 
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In the old set of norms of the Roman Missal it was said that the 
"must" even when squeezed in the chalice itself is valid material of the 
consecration, but that it was seriously illicit, other than in the case of 
need. And in this regard two documents of CDF are of great interest: the 
first is the answer of that congregation, in 1981, to a question of the SCRSI 
in which the issue was which congregation had the competence to autho
rize alcoholic priests to celebrate the Holy Mass with the "must of wine" 
instead of fermented wine. In the reply it was said that disciplinary issues 
were the responsibility of the SCDW and that the SCDF retained "only 
those cases for which the doctrinal study had not yet been completed, as 
for example the granting of pardons for different reasons of alcoholism or 
for preserved grape juice instead of fresh must." 10 As a matter of fact, fer
mentation is a natural process that occurs almost immediately after draw
ing the liquid from the compressed grape and therefore the must, as such, 
remains unfermented for a very short time; however, preservative sub
stances that hinder fermentation are often used and, at the same time and 
for the same reason, denature the must. The second document of the CDF 
about which we made reference, from 1955, stands up to that situation 
and establishes definitively that "must is understood to mean the juice of 
the grape, fresh or preserved, in which fermentation is suspended (by 
freezing or other methods that do not alter its nature)," and that the ordi
nary may, "after presentation of a medical certificate, grant the license to 
use the must to the priests affected with alcoholism or, another illness 
that would prevent them from consuming even a minimum amount of al
cohol. "11 However, the same document states that the "preferred solution 
continues to be the communion per intinctionem, or else the species of 
bread in the concelebrations,"  that was already anticipated in a reply by 
this congregation in 1982. 12 

What is most novel in this recent CDF document , which highlights 
the importance of observing what is prescribed about the material of the 
sacrament of the Eucharist, is found in section d) of the Normae com
munes that concludes the circular, that reads literally "given the centrality 
of the eucharistic celebration in the priestly life, candidates for the priest
hood affected by celiac disease or those who suffer from alcoholism or a 
similar illness cannot be admitted to sacred orders."13 

Wine made from raisins is also valid matter, providing that before 
squeezing them they are left for a few hours in water so that they recover 
that which they had lost, and so that the color and taste will be that of real 
wine.14 

10. SCDF, Resp. ,  September 22, 1981, in X. OCHOA, Leges Ecclesiae, VI, no. 4863, col. 8247. 
11 .  Cf. CDF, Circular Letter, cit. 
12. Cf. SCDF, Resp., October 29, 1982, in AAS 74 (1982), pp. 1298-1299. 
13. Cf. CDF, Circular Letter, cit. 
14. Cf. SCRO, Resp., July 22, 1706; Resp., May 7, 1879; Resp., April 10, 1889. 
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925 

Bk IV. Pt. I .  The Sacraments DE LE6N 

Sacra communio conferatur sub sola specie panis aut, ad 
normam legum liturgicarum, sub utraque specie; in casu 
autem necessitatis, etiam sub sola specie vini. 

Holy communion is to be given under the species of bread alone or, in ac
cordance with the liturgical laws, under both species or, in case of neces
sity, even under the species of wine alone. 

SOURCES: c. 852; SC 55; Ritus servandus in concelebratione Missae et 
ritus communionis sub utraque specie, 1965; EMys 32, 41; 
SCDW Instr. Actio pastoralis, 15 maii 1969, 7 (AAS 61 [1969] 
806-811); SCDW Instr. Memoriale Domini, 29 maii 1969 
(AAS 61 [1969] 541-545); GIRM prooemium (14), 240-242 ; 
SCDW Instr. Sacramentali communione, 29 iun. 1970 (AAS 
62 [ 1970] 664-666); SCDW Instr. Liturgicae instaurationes, 
5 sep. 1970, 6 (AAS 62 [1970] 700); RA 95; ID 12 

CROSS REFERENCES: cc. 910, 924 § §  2-3 

COMMENTARY ------

Enrique de Leon 

l. Communion under only the species of bread 

The canon contemplates the three possible forms of administering 
sacred communion. The first of these, that is, under the species of bread 
alone, constitutes the ordinary way, already established in the Council of 
Trent, primarily to express in a clear way-and to avoid any kind of doubt 
in that respect-that also under one of the sacramental species Christ is 
received "completely and entirely." 1 

To this, other reasons of convenience should be added, which are in 
no way immaterial, that reasonably advise the ordinary administration of 
the sacred communion under the species of bread alone. 

a) Among them would be, in the first place, to avoid the danger of 
spilling the sanguis, that almost inevitably could happen when a large 
number of faithful are consuming it. 

1. Council of Trent, Sess. 21, c. 3, Dz.-Sch., no. 1733. 
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b) On the other hand, it is also a question of avoiding the natural and 
understandable revulsion that could be caused by a large number of peo
ple communicating from the same chalice. 

2. Communion under the two species 

Notwithstanding all this, and according to what is pointed out in 
GIRM, Proemium 14, it is nowadays rare to question the doctrinal princi
ples of the full value of the Eucharistic communion received under the 
species of bread alone. The Second Vatican Council ( cf. SC 55) had a view
point that differed from the Council of Trent. Vatican II allowed, in some 
cases, "for the communion under both species, namely, whenever on ac
count of this clearer manifestation of the sacramental sign the faithful will 
have occasion to better comprehend the mystery in which they partici
pate." In this way, communion under two species is established as an ex
traordinary form of administration that, consequently, has to adapt itself 
in regard to cases and mode, to what is established in the corresponding 
liturgical laws, as the canon itself specifies. 

These liturgical norms are specifically, and in chronological order, 
GIRM 240-252 and the Instruction Sacramentali communione, 2 with its 
Appendix, which enumerates a series of concrete cases in which the com
munion under the two species is proper-the spouses at the Mass during 
which their marriage takes place, the confirmed adult in his confirmation 
Mass, the ordained in their ordination Mass, etc.-if the ordinary thinks it 
is appropriate (GIRM 242 and Appendix) . Other than these, only the bish
ops' conferences may establish norms and conditions under which the or
dinaries, in turn, may grant the faculty of communicating under the two 
species, primarily in the theoretical situations that have special relevance 
for the spiritual life of a community or group of faithful. 

Finally, in number 12 the Instruction Inaestimabile donum exhorts 
the bishops' conferences and the ordinaries not to surpass what is estab
lished by the existing discipline in regards to the concession of the com
munion under the two species, in a way that it be granted on very specific 
celebrations and not done indiscriminately; the groups that benefit from 
such a concession must be, on the other hand, well defined and homoge
neous. 

As for the different modes of communicating under the two species, 
nos. 243-252 of the GIRM establish very precise rules in this regard, point
ing out the various possibilities admitted and the way to realize them. 
Four forms of giving the communion under the two species are recog
nized: 

2. Cf. SCDW, Instr. Sacramentali communione, June 29, 1970, in AAS 62 (1970), pp. 664-
667. 
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a) Drinking directly from the chalice. In the first place Christ's body 
is communicated in the usual mode. Then, approaching the minister- the 
same who has distributed the host or another priest or deacon present 
there- the communicant brings to his lips, with his own hands, the chal
ice that is being offered and drinks. He returns the chalice to the minister, 
who cleans the outside of the chalice with the purificator. Once commun
ion is finished, the priest or another minister, having returned to the altar, 
consumes the remaining consecrated wine and proceeds to perform the 
usual purifications. 

b) By intinction. If a deacon or a priest is present, the celebrant 
priest offers to him the chalice and the purificator, taking in turn the paten 
or the ciborium with the consecrated species; next, the celebrant adds a 
particle of the host in the chalice and, presenting it to each, says: "The 
body and blood of Christ." The communicant, having the paten below his 
mouth, answers, "Amen, " and receives the Eucharist. At the end, as in the 
preceding case, the remaining wine is consumed and purified in the usual 
way. If the celebrant is alone, providing it is possible, he takes the chalice 
and the ciborium with his left hand and distributes the communion under 
the two species by intinction as already described. Since, ordinarily, this 
solution will not be possible because of the difficulty involved in having 
the chalice and the ciborium in one hand and the risk involved therein, it 
is possible to ready beforehand a small table in the most appropriate place 
with a corporal and a purificator, on top of which the celebrant may place 
the chalice or the ciborium to facilitate the distribution of communion. 

To make it possible to distribute conveniently the hosts after they 
have been partially immersed in the blood of the Lord, it is necessary for 
them to be neither too soft nor too small, but with a little more consis
tency than usual, according to GIRM 243. 

c) With a cannula. Whenever a priest or the deacon is present, what 
has been indicated above for the communion of the body of Christ is fol
lowed. Then, he who communicates approaches the minister who, while 
lifting up the chalice, says to him: "The blood of Christ." He responds, 
"Amen," and with the cannula or pipette offered to him by the minister, 
consumes the blood of the Lord from the chalice. Then, careful not to spill 
even a drop, with the same cannula sucks a little of the water from the 
vessel which the minister holds in his hand. Finally, he sets the cannula in 
another container or paten that is offered to him and leaves. If other than 
the celebrant no deacon or priest is present, the celebrant will proceed as 
it has been indicated in section (a) for this specific circumstance, and in 
regards to communion from the chalice, and a minister beside him will 
hold the container with the water for purifying the cannula. 

In any case, as pointed out in GIRM 243, the cannula, both the cele
brant's as well as that of the faithful who communicate in this fashion, 
must be made of silver, and there will always be a container with water to 
purify the cannula as well as a paten on which to place them. 
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d) With a small spoon. As in the foregoing cases, if a deacon, a priest 
or an acolyte is present, he will hold the chalice with his left hand and, to 
each of those present for c ommunion, who in turn will hold the paten 
below his mouth, will give the blood of Christ with the small spoon, while 
saying, "The blood of Christ," in the meantime taking care not to touch the 
lips or the tongue of the communic ants with the spoon. In the event that 
the celebrant is alone, he himself will distribute the sanguis once he has 
finished distributing the body of Christ. 

3. Communion under the sole species of wine 

The canon ends with a reference to the administration of the sacred 
Eucharist under the sole spec ies of wine as an exceptional form that only 
will be done in case of need. This case of need will have to be understood 
under the assumption envisaged in EMys 41, that is, when by reason of ill
ness c ommunion cannot be taken under the species of bread, whether be
cause of difficulties in swallowing solid foods, for example, or because of 
an allergy to gluten-the so-called c eliac disease-which prevents them 
from eating food which has wheat as one of the ingredients. 3 In either 
case, and as established in the said instruc tion, the Mass may be c ele
brated for the sick person, as the ordinary may determine, and if it should 
not be possible or convenient to c elebrate the Mass every time that the 
sick person goes to communion, the sanguis must be reserved in a chal
ice, adequately covered, and kept in the tabernacle, later taking it to the 
sick person in a dignified and closed container, thus avoiding the risk of 
spilling. 

For administration, the mode considered the most suitable among 
those provided for the communion under the two species will be selected. 
If once the communion is administered the chalice is not completely con
sumed, the minister himself must do it, proceeding afterwards with the ap
propriate ablutions. 

From the textual and contextual tone of the canon it follows that the 
sacred communion must be administered by the appropriate minister, and 
does not allow the faithful to take by themselves the consecrated bread 
and the sacred chalice,  and much less to pass it from one to the other. 
( cf. Instr. ID 9). 

3. Cf. SCDF, Resp., October 29, 1982, in AAS 74 (1982), pp. 1298-1299. 
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926 

Bk IV. Pt. I .  The Sacraments DE LE6N 

In eucharistica celebratione secundum antiquam Eccle
siae latinae traditionem sacerdos adhibeat panem azy
mum ubicumque litat. 

In the eucharistic celebration, in accordance with the ancient tradition of 
the latin Church, the priest is to use unleavened bread wherever he cele
brates Mass. 

SOURCES: c. 816; SCDW Instr. Actio pastoralis, 15 maii 1969, 10d 
(AAS 61 [1969] 810); GIRM 282; SCDW Instr. Liturgicae in
staurationes, 5 sep. 1970, 5 (AAS 62 [1970] 698) 

CROSS REFERENCES: c. 924 § 2 

COMMENTARY ------

Enrique de Leon 

The canon reaffirms and continues an ancient tradition of the Latin 
Church which had its beginnings in the Eighth century: the use of azyme 
bread, that is, unleavened bread as utilized by the Lord in the Last Supper 
by following the rite of the Hebrew paschal supper. 1 This disposition, also 
collected in GIRM 282, and in no. 8 of the Instruction Inaestimabile do
num, 2 seriously commits the Latin rite priest "wherever he may celebrate 
the Mass, " that is, when he brings into being the Eucharist in Catholic ter
ritories or churches of a rite different from the Latin, where-unlike the 
Latin rite-leavened bread is licit material for consecration. 

Although the canon does not make explicit reference to the external 
form that the hosts must have for consecration, it is clear that the matter 
is directly related to the fact that the bread must be azyme. Both 
GIRM 283, as well as the Instruction Liturgicae instaurationis3 5, and In
struction Inaestimabile donum 8,  are referring to the external form of the 
host with the expression "semper forma tradita conficiendus est," which is 
understood as the flat and circular form that results after cooking over a 
fire a mixture of wheat flour and natural water; and in a way that it will 
"actually appear as food," "permit a thorough fractioning which will not 

1. Cf. Mt 26:17; Mk 14:12; Lk 22:7. 
2. Cf. SCSDW, Instr. Inaestimabile donum, April 3, 1980, in AAS 72 (1980), pp. 331-343. 
3. Cf. SCDW, Instr. Liturgicae instaurationis, September 5, 1970, in AAS 62 (1970), 

p. 697. 
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give rise to excessive fragments," and "will not wound the sensitivity of 
the faithful when they receive it." 

For distribution of communion to the faithful, the host will be small, 
and bigger for the priest, in such a way that it may be broken up and the 
material for the Eucharistic celebration may be actually presented as 
food, just as it is explicitly said in the already cited no. 283 of GIRM. 
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927 

Bk IV. Pt. I .  The Sacraments DE LE6N 

Nefas est, urgente etiam extrema necessitate, alteram 
materiam sine altera, aut etiam utramque extra eucharis
ticam celebrationem, consecrare. 

It is absolutely wrong, even in urgent and extreme necessity to consecrate 
one element without the other, or even to consecrate both outside the eu
charistic celebration. 

SOURCES: c. 817 

CROSS REFERENCES: cc. 899, 924 

COMMENTARY ------

Enrique de Leon 

In the same manner that our Lord consecrated the bread and the 
wine, one immediately after the other, and the two within the Eucharistic 
celebration, this canon prohibits in very clear and peremptory terms
nefas est-that not even in case of extreme necessity can one material be 
consecrated without the other, or the two outside the Mass. 

The Eucharistic sacrifice involves the consecration of the two spe
cies. 1 The consecration of the two species, in turn, has meaning when it 
takes place during the memorial sacramental celebration of the cross. Be
cause of that it would never be licit to consecrate a single species as 
sacrament, but it is imperative to realize the sacrifice through the transub
stantiation of the two species. 

However, if after the consecration, or at the time of the communion, 
the priest realizes that he had water ( or any other liquid) instead of wine 
in the chalice, "leaving it in a glass, he will put wine and water in the chal
ice and will consecrate it while repeating the portion of the narrative that 
corresponds to the consecration of the chalice, without feeling obligated 
to repeat the consecration of the bread," as established in no. 286 of the 
GIRM in this event. 

This procedure in no way suggests an exception to the principle for
mulated in the canon. Above all, there was no intention to consecrate one 
species without the other, only if by mistake, wine was not put in, but 
water or another liquid. For that reason, it is corrected by consecrating 

1. Cf. MD, in AAS 39 (1947), p. 548. 
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only the wine, since the bread had been previously consecrated; and in 
any case, the same Eucharistic celebration is always made. 

This exception would not be applicable in the event that the priest 
notices that he does not have enough species to give communion; in that 
case, he cannot consecrate new species because the sacrifice has already 
been accomplished. 
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928 

Bk IV. Pt. I .  The Sacraments DE LE6N 

Eucharistica celebratio peragatur lingua latina ant alia 
lingua, dummodo textus liturgici legitime approbati fue
rint. 

The eucharistic celebration is to be carried out either in the Latin lan
guage or in another language, provided the liturgical texts have been law
fully approved. 

SOURCES: c. 819; SC 36, 54; IOe 57; SCRit Resp. ad dubia: Ad no. 57 
(Notitiae [1965] 185-186), 98; SCRit Instr. In edicendis nor
mis, 23 nov. 1965, 17-18 (AAS 57 [1965 ] 1012); SCRit Instr. 
Musicam sacram , 5 mar. 1967, 47, 48 (AAS 59 [1967] 314); 
SCRit Instr. Tres abhinc annos, 4 maii 1967, 2 ,  28 (AAS 59 
[1967] 443, 448); GIRM 11-13; SCDW Notif ,  14 ian. 1971, 1 
(AAS 63 [1971 ] 713-714); IOANNES PAULUS Pp. II, Litt. Do
minici cenae, 24 feb. 1980, 10 (AAS 72 [1980] 134-137) 

CROSS REFERENCES: c. 838 § §  2 et 3 

COMMENTARY ------

Enrique de Leon 

Given the generalized use of the vernacular language in the Eucharis
tic celebration, it may attract attention that this canon mentions, in the 
first place, the Latin language even when it is placed on a par with the ver
nacular languages. We can find an accurate explanation to the text of the 
canon in nos. 11-13 and of the Proemium of the GIRM. 

In fact, no. 11 points out that the possibility of using the language of 
the people in the Eucharistic celebration had already been discussed in 
the Council of Trent although, because of the circumstances "it did not 
seem appropriate to the Fathers that, as a general practice, it should be 
celebrated in the vernacular language."1 

The Second Vatican Council, on the other hand-as specified in 
no. 12-in consideration of the didactic and pastoral character of the sa
cred liturgy that, although "no Catholic denies the legitimacy and efficacy 
of the sacred rite celebrated in Latin, it nevertheless found itself in a posi
tion to recognize that 'often the use of the vernacular language may be of 
great usefulness to the people' (SC 36) and authorized this usage." In any 
case, one should bear in mind the recommendations of SC 54 on the use 

1. Cf. Council of Trent, Sess. XXII, ch. 8 (Dz.-Sch. 17 49). 
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the Latin language in the Eucharistic celebration and of GIRM 19 about 
singing, encouraging the faithful to learn how to sing in Latin some por
tions of what is usual in the Mass, since the meeting of faithful of different 
nationalities is increasingly more frequent. 

Whether the Latin or vernacular language is used, what the canon 
wants to preserve is the fidelity to what is prescribed in the legitimately 
approved liturgical text. It is also pointed out in SC 22: "no one can add, 
delete or change anything on his own initiative." 

These comments notwithstanding, the approval of the liturgical texts 
in the vernacular language executed by the bishops' conferences corre
sponds to the Holy See according to what is determined in c. 838 § § 2 
and 3. 
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929 

Bk IV. Pt. I. The Sacraments DE LE6N 

Sacerdotes et diaconi in Eucharistia celebranda et minis
tranda sacra ornamenta rubricis praescripta deferant. 

In celebrating and administering the Eucharist, priests and deacons are to 
wear the sacred vestments prescribed by the rubrics. 

SOURCES: cc. 811 § 1, 818; SCRit Instr. Praeter calicem, 28 ian. 1920; 
SCRit Resp., Dubium, 9 dee. 1925 (AAS 18 [1926] 58-59); 
SCRit Deel., 20 aug. 1957 (AAS 49 [1957 ] 762); IOANNES 
Pp. XXIII, m. p. Rubricarum instructum, 25 iul. 1960 (AAS 
52 [1960] 593-595); SCRit Deer. gen. Novum rubricarum, 26 
iul. 1960, 117-137 (AAS 52 [1960] 617-621); SCRit Ritus ser
vandus in concelebratione Missae, 7 mar. 1965, 12 (AAS 57 
[1965] 412); SCRit Instr. Tres abhinc annos, 4 maii 1967, 25-
27 (AAS 59 [1967] 447-448); SCRit Instr. Pontificales ritus, 
21 iun. 1968, 5, 6 (AAS 60 [1968] 408); SCOW Instr. Actio 
pastoralis, 15 maii 1969, l lb (AAS 61 [1969 ] 811); GIRM 
298-300, 302; HCW 24; IOANNES PAULUS Pp. II ,  Litt. Do
minici cenae, 24 feb. 1980, 12 (AAS 72 [1980] 144-145) 

CROSS REFERENCES: c. 831 § 1 

COMMENTARY ------

Enrique de Leon 

The canon's generic formulation about the obligation to wear the sa
cred vestments prescribed by the rubrics is specified in nos. 297 to 310 of 
the GIRM. 

In the first of these an account is given of the diversity of the existing 
ministries in the development of the sacred worship, with a corresponding 
diversity of sacred vestments that constitute a distinguishing feature of 
the role that each minister fulfils, and at the same time contribute to the 
decorum of the sacred act itself. 

In the following six numbers, 298 to 303, there is a detailed descrip
tion of each of the vestments that must be used in the Eucharistic celebra
tion. These are specifically: 

- an "alb," which is girded around the waist with the cincture, un
less because of its make it will adhere to the body without the need for a 
cincture; 
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- an "amice," which must be used if the alb does not entirely cover 
the customary clothing around the neck; 

- a "stole," which the priest wears around the neck, hanging in front 
of the chest, whereas the deacon wears it crosswise, from the left shoul
der, passing across the chest towards the right side of the torso to which it 
is fastened; 

- a "chasuble," which is the proper vestment of the celebrant priest, 
during the Mass and the acts directly related to it. It is worn over the alb 
and the stole; 

- a "dalmatic," clothing proper to the deacon that, like the chasuble, 
is worn over the alb and the stole; 

- a "cope" that the priest must wear in processions and other sacred 
acts, according to the rubrics of each particular rite. 

The ministers other than the deacon may only wear an alb or another 
vestment legitimately approved in each region. 

In nos. 304-310 the colors that the vestments must have in each case 
are indicated, and their objective is stressed: to express with greater effi
cacy, even externally, both the characteristics of the mysteries of the faith 
being celebrated as well as the progressive meaning of Christian life 
throughout the liturgical year. 
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930 

Bk IV. Pt. I. The Sacraments DE LE6N 

§ 1 . Sacerdos infirmus aut aetate provectus, si stare ne
q ueat, Sacrificium eucharisticum celebrare potest 
sedens, servatis quidem legibus liturgicis, non tamen 
coram populo, nisi de licentia loci Ordinarii. 

§ 2. Sacerdos caecus aliave infirmitate laborans licite 
eucharisticum Sacrificium celebrat, adhibendo tex
tum quemlibet Missae ex probatis, adstante, si casus 
ferat, alio sacerdote vel diacono, aut etiam laico rite 
instructo, qui eundem adiuvet. 

§ 1. A priest who is ill or elderly, if he is unable to stand, may celebrate 
the eucharistic Sacrifice sitting but otherwise observing the liturgical 
laws ; he may not, however, do so in public except by permission of 
the local Ordinary. 

§ 2. A priest who is blind or suffering from some other infirmity, may law
fully celebrate the eucharistic Sacrifice by using the text of any ap
proved Mass , with the assistance, if need be, of another priest or 
deacon or even a properly instructed lay person. 

SOURCES: § 1: PM I, 10; CAd I, 5 
§ 2: PM I, 5 et 6 ;  CAd I, 2 ;  SCRit Instr. Tres abhinc annos, 
4 maii 1967, 18 (AAS 59 [1967] 446) 

CROSS REFERENCES: c. 906 

COMMENTARY ------

Enrique de Le6n 

1. From the first paragraph of the present canon it is inferred that the 
priest, while 

celebrating the Holy Mass , must ordinarily remain standing, demon
strating with his posture the respect and reverence due to that sacred act. 
A priest who is ill or elderly, if he is unable to stand, may celebrate the Eu
charistic sacrifice sitting, but without public attendance. 

It is clear that if the priest remains seated throughout the entire 
Mass, he will not be able to execute some of the gestures and rubrics pre
scribed in the liturgical norms, such as bowing, genuflections, etc. And for 
this reason it is desirable not to celebrate the Mass in public to avoid the 
amazement or perplexity the faithful might experience. Only with permis-
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sion from the ordinary of that place can he celebrate in public. In any case 
the canon reminds us that the liturgic al laws should always be observed. 

2. Also, in the case of a priest who is blind or suffering from some in
firmity, § 2 prescribes the possibility of celebrating the Holy Mass using 
an approved text which the celebrant, by familiarity, knows from memory 
without compromising the due respect, attention and observance of the li
turgical norms. 

Furthermore, the possibility of assistance from another priest or 
deacon, or a properly instruc ted layperson, is also considered. To this ef
fect PM 5 envisaged the possibility of the bishop authorizing the daily cel
ebration of the votive mass of the Virgin or of the dead to those priests 
suffering a weakening of their visual powers or a similar infirmity; this 
amounts to anything resulting in a difficulty in reading the missal. 

Evidently, the assistance alluded to in § 2 of the canon may become 
indispensable in the case of total or nearly total blindness for the purpose 
of executing the movements for which eyesight is necessary: to pour the 
wine and the water in the chalice, purifications, etc. 

The requirement that, except with permission from the ordinary, the 
priest should not celebrate in public , does not seem to be applicable to the 
priest who is blind or who suffers from another infirmity. This is provided 
he can celebrate the Holy Mass standing, because only the impossibility of 
standing during the Eucharistic celebration constitutes, as a rule, the c on
dition established by the legislator for the faithful not to attend. 
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ART. 4 
De tempore et loco celebrationis Eucharistiae 

931 

ART. 4 
The Time and Place of the Eucharistic Celebration 

Eucharistiae celebratio et distributio fieri potest quali
bet die et hora, iis exceptis, quae secundum liturgicas 
normas excluduntur. 

The celebration and distribution of the Eucharist may take place on any 
day and at any hour, except those which are excluded by the liturgical 
laws. 

SOURCES: cc. 820, 821, 867; SCDS Resp., 22 apr. 1924 (AAS 17 [1925] 
100-106); PIUS Pp. XII, Ap. Const. Christus Dominus, IV, 6 
ian. 1953 (AAS 45 [1953] 22-23); SCHO Deer. ,  31 maii 1953 
(AAS 45 [1953 ] 426); CodCom Resp., 5 mar. 1954; SCHO 
Monitum, 22 mar. 1955 (AAS 46 [1957] 218); SCRit Deer. gen. 
Maxima redemptionis, 16 nov. 1955 (AAS 47 [1955] 838-
841); SCRit Ordinationes et Deel., 1 feb. 1957 (AAS 49 [1957] 
91-95); PIUS Pp. XII, m. p. Sacram communionem, 19 mar. 
1957, 1 (AAS 49 [1957] 178); PM I, 4; CAd l, 1; SCB indexfac
ultatum, l ian. 1968, 27 

CROSS REFERENCES: cc. 904, 918 

COMME NTARY ------

Enrique de Leon 

Canons 931-933 are contained in the statement "The Time and Place 
of the Eucharistic Celebration"; of those, only this first canon refers to 
time, and it does so in a generalized style that has to be condensed, resort
ing to other more precise norms enumerated among the sources of this 
canon. 
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Canon 931 not only envisages the case of the celebration, but also 
that of the administration of the Eucharist, because the said administra
tion may also be done outside the Eucharistic celebration, even though it 
constitutes the common framework of its distribution. 

Summarizing briefly the diverse prescriptions concerning this, it may 
be said that there are basically the following exceptions to the general 
principle stated above: 

- Holy Thursday: The chrism Mass is celebrated by the bishop in the 
morning, usually in the cathedral, and is the only one in the entire diocese. 
For pastoral reasons that facilitate the priests' concelebration of the 
chrism Mass with their bishop, it may be celebrated prior to Holy Thurs
day. In the afternoon the Mass is celebrated in Cena Domini in the cathe
dral and in the parishes. In both cases the time will be that which is 
pastorally most convenient. Besides these two Masses, the local ordinary 
may permit the celebration of another evening Mass-and in the morning 
in case of real need-both in churches and in oratories, for the people 
who could not take part in the Mass in Cena Domini. As for communion, 
it may only be administered within one of the two Masses. However, for 
the sick, it may be taken to them at any time. 

- Good Friday: The Eucharist is not celebrated on this day as it hap
pens to be a non-liturgical solemnity. Communion may be administered, 
however, only during the evening services, and may be taken to the sick at 
any time. 

- Holy Saturday: As such, it is also a non-liturgical day. But at night, 
the Easter Vigil is celebrated, which only for pastoral reasons may be ad
vanced to the evening, preferably not before sunset. As for communion, 
on Holy Saturday and before the Easter Vigil, it can only be received in the 
form of viaticum. 
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932 

Bk IV. Pt. I. The Sacraments DE LE6N 

§ 1. Celebratio eucharistica peragatur in loco sacro, nisi 
in casu particulari necessitas aliud postulet; quo in 
casu, in loco honesto celebratio fieri debet. 

§ 2. Sacrificium eucharisticum peragendum est super al
tare dedicatum vel benedictum; extra locum sacrum 
adhiberi potest mensa conveniens, retentis semper 
tobalea et corporali. 

§ 1. The eucharistic celebration is to be carried out in a sacred place, un
less in a particular case necessity requires otherwise; in this case the 
celebration must be in a fitting place. 

§ 2. The eucharistic Sacrifice must be carried out at an altar that is dedi
cated or blessed. Outside a sacred place an appropriate table may be 
used, but always with an altar cloth and a corporal. 

SOURCES: § 1: c. 822 § §  1 et 4; PM I, 7 et 8; CAd I, 4; SCDW Instr. Actio 
pastoralis, 15 maii 1969, 3, 4 (AAS 61 [1969] 808); GIRM 253, 
260; SCDF Instr. Liturgicae instaurationes, 5 sep. 1970, 9 
(AAS 62 [1970) 701-702); DPMB 85; SCDW Directorium de 
Missis cum pueris, 1 nov. 1973, 25 (AAS 66 [1974) 38) 
§ 2: c. 822; CodCom Resp. 12, 16 oct. 1919 (AAS 11 [1919) 
478); SCDS Litt., 26 iul. 1924 (AAS 16 [1924) 370-371); SCDS 
Resp. Romana et aliarum, 3 maii 1926 (AAS 18 [1926] 388-
391); SCDS Instr. Dominus salvator noster, 26 mar. 1929 
(AAS 11 [1929] 631-642); SCRit Deer. ,  12 mar. 1947; SCDS 
Instr. Quam plurimum, 1 oct. 1949 (AAS 41 [1949) 501-
506); CodCom Resp. IV, 26 mar. 1952 (AAS 44 [1952] 497); 
GIRM 260 

CROSS REFERENCES: cc. 1205, 1214, 1223, 1226, 1227, 1230, 1235-1239 

COMMENTARY ------

Enrique de Leon 

1. In keeping with the dignity of the Eucharistic celebration, the 
place where it is carried out must be, as indicated in the canon, sacred. 
But in order to know what is meant by sac red place, and what place or 
places must be considered, we have to refer to c. 1205, wherein the re
quirements to be met are specified. 
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In the first place it is required that the place be set aside for divine 
worship by the appropriate authority in each case and, furthermore, that 
the place be dedicated or blessed as prescribed in the liturgical books. 

Usually the church (c. 1214), the oratory (c. 1223), the private chapel 
( c. 1226), the bishop's private chapel ( c. 1230), and the sanctuary ( c. 1230) 
will be the only appropriate places to celebrate the Eucharist with the dig
nity that the sacrament requires (GIRM 253). But the canon also considers, 
in its first paragraph, the possibility that in any particular case necessity 
may require something else; which means that the Eucharistic celebration, 
away from the sacred place, must be considered of an exceptional nature 
and, in any case, an honest and dignified place must be selected. 

As implied in the canon, it is not necessary to go to the local ordinary 
in each specific case, but we understand that authorization must indeed 
be requested when the Eucharistic celebration is routinely carried out 
away from a sacred place.1 

2. Specifically pointed out in several dispositions outside the text of 
the Code-a reference that may not necessarily be c onsidered numerus 
clausus-are certain places which absolutely do not meet the adequate 
conditions of decorum and dignity. Among them is the bedroom2 as well 
as the dining room and the dining table. 3 These places have to be regarded 
as forbidden for the Eucharistic celebration. 

Nonetheless the said prohibition does not include the room of a sick 
person, whether in a health center or in his home, since RA,. Praenotanda 
26 recommends that the viaticum be received during Mass.4 Pastorate 
Munus 7, which had already considered the possibility of the Mass being 
c elebrated away from a sacred place, although with permission of the di
ocesan bishop, had also contemplated the possibility of authorizing a sick 
or aged priest to celebrate in his home every day, but not in his bedroom. 

3. In the second paragraph reference is made to the altar or place 
whereupon the holy sacrifice must be carried out, both in a sacred place 
and away from it. If  it is in a sacred place, it must have been dedicated or 
blessed and must meet the characteristics indicated in cc. 1235-1239. 

Away from the sacred place, the Eucharist may be celebrated on an 
adequate table which must be c overed by a tablecloth with a corporal, 
properly spread out, to make it possible to put on it the bread and the 
chalice for the consecration (cf. GIRM 259, 260, and 266). Nowadays the 
use of the altar slab is no longer required. For additional particulars re
garding the altar, see commentary on cc. 1235 to 1239. 

1. Cf. Comm. 15 (1983), p. 197 ad 884 §1 ,  nos. 1-2. 
2. Cf. PM, 7; SCDW, Instr. Actio pastoralis, May 15, 1969, no. 4, in AAS 61 (1969), p. 808. 
3. Cf. SCDW, Instr. Liturgicae instaurationis, September 5, 1970, no. 9, in AAS 62 (1970), 

p. 701. 
4. Cf. Ritual de la Unci6n y Pastoral de Erifermos. Orientaciones doctrinales y 

pastorales del Episcopado espanol, nos. 50e, 64b-c, 80, and 108. 
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933 

Bk IV. Pt. I. The Sacraments DE LE6N 

Iusta de causa et de licentia expressa Ordinarii loci licet 
sacerdoti Eucharistiam celebrare in templo alicuius Ec
clesiae aut communitatis ecclesialis plenam communio
nem cum Ecclesia catholica non habentium, remoto 
scandal 0. 

For a good reason, with the express permission of the local Ordinary, and 
provided scandal has been eliminated, a priest may celebrate the Eucha
rist in a place of worship of any Church or ecclesial community which is 
not in full communion with the catholic Church. 

SOURCES: c.  823 § I 

CROSS REFERENCES: c. 844 

COMMENTARY ------

Enrique de Leon 

The norms of the CIC pertaining to the "communication in sacred 
things and sacred places" presupposed a great change in regards to what 
CIC/1917 established, which prohibited it in an absolute way. 

Vatican Council II anticipated the possibility of communicatio in 
sacris with the brothers of the separated Eastern Rite Churches, provid
ing it does not offend the unity of the Church or involve formal adhesion 
to error, or the danger of error in the faith, of scandal or indifference, and 
on the other hand contributes to the salvation and the spiritual well-being 
of the souls ( cf. OE 26). According to these princ iples Orientalium Eccle
siarum 28 permitted communicatio in sacris whenever there was just 
cause. Later, these princ iples enunciated by the Second Vatican Council 
were spec ific ally expressed in the Direc tory Ad totam Ecclesiam, of 
May 14, 1967, 1 which deals with communicatio in sacris with the sepa
rated Eastern Rite Churches (nos. 39ff) and with non-Catholic ecclesial 
communities (nos. 55ff). 

As for the specific fact about celebration of the Eucharist in the tem
ple of a Church or Eastern Rite community that is not in full communion 
with the Catholic Church, the first requirement is a just cause, but de
mands additionally the express permission of the local ordinary and 

1. Cf. AAS 59 (1967), pp. 574-592. 
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avoidance of the possibility of scandal that this action might provoke. Al
though the canon does not make any specific distinction between the sep
arated Eastern Rite and non-Eastern Rite Churches, it is reasonable to 
assume that the required just cause will not be so serious in the case of 
the former as it would be for the latter with what is established in c. 844 
about communicato in sacris in the administration of the sacraments. 
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934 

Bk IV. Pt. I. The Sacraments 

CAPUT II 
De sanctissima Eucharistia asservanda 

et veneranda 

CHAPTER II 
The Reservation and Veneration of the 

Blessed Eucharist 

BANARES 

§ 1. Sanctissima Eucharistia: ( 1 )  asservari de bet in ec
clesia cathedrali aut eidem aequiparata, in qualibet 
ecclesia paroeciali necnon in ecclesia vel oratorio 
domui instituti religiosi aut societatis vitae apostoli
cae adnexo; (2) asservari potest in sacello Episcopi 
et, de licentia Ordinarii loci, in aliis ecclesiis, orato
riis et sacellis. 

§ 2. In locis sacris ubi sanctissima Eucharistia asserva
tur, adesse semper debet qui eius curam habeat et, 
quantum fieri potest, sacerdos saltem bis in mense 
Missam ibi celebret. 

§ 1. The blessed Eucharist: 
1 ° must be reserved in the cathedral church or its equivalent, in 

every parish church, and in the church or oratory attached to the 
house of a religious institute or society of apostolic life; 

2° may be reserved in a Bishop's chapel and, by permission of the 
local Ordinary, in other churches, oratories and chapels. 

§ 2. In sacred places where the blessed Eucharist is reserved there must 
always be someone who is responsible for it, and as far as possible a 
priest is to celebrate Mass there at least twice a month. 

SOURCES: c. 1265; CodCom Resp., 7, 20 maii 1923 (AAS 41 [1949] 508-
511); PM II, 5 

CROSS REFERENCES: c. 351 § 1 ,  515 §§  1-2, 555 § 1,3°, 608, 611,3°, 733 
§ 2, 938 § §  3-5, 939, 940, 1206, 1207, 1215 § §  1 et 
3, 1217, 1219, 1225, 1227, 1228 
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COMMENTARY ------

Juan Ignacio Bafiares 

1. The first paragraph of this canon divides the places in which the 
Holy Eucharist must be reserved depending on whether the reservation 
was directed by the law itself or simply facilitated by it. In the first case 
there are five categories: the cathedral church; a church equivalent in law 
to a cathedral church; the parish church; the church or oratory attached to 
the house of a religious institute; and the church or oratory attached to the 
house of a society of apostolic life. 

a) As regards the church as such, it is understood that the dedication 
ceremony-or at least the blessing-of the building following the liturgi
cal laws ( c. 121 7) makes possible the initiation of the acts of divine wor
ship (c. 1219). The dedication of a sacred place belongs to the diocesan 
bishop and to those who are equivalent to him in law ( c. 1206); and the 
benediction of the churches is also reserved to the diocesan bishop 
(c. 1207). 

As for the church equivalent in law to the cathedral, neither a defi
nite concept nor specific requirement (or even mention of the term) is 
found in the Code or in the liturgical documents , but c. 1265 § 1, 1 ° of the 
CJC/1917-quoted by the legislator as the immediate source of the present 
canon-mentioned the principal church of the abbeys and apostolic pre
fectures. As for the parish, it is defined as the community of faithful, and 
their well-being is assigned to a priest (c. 515 § 1). The parish church is 
the one that has been designated as the see of the parish by legitimate de
cree which belongs to the diocesan bishop (c. 515 § 2). Ordinarily that des
ignation will be made in the erection decree itself, but nothing interferes, 
for example, with the material see of a parish being transferred from one 
church to another. 

According to the text of the Code, the duty to reserve the Eucharistic 
in quasi-parishes must be understood: in fact, on the one hand the text of 
the canon on which we are commenting, although it does not expressly 
speak of equivalence when referring to the parish, says ''in qualibet eccle
sia paroeciali". Canon 516, on the other hand, points out in § 1 "unless the 
law provides otherwise, a quasi-parish is equivalent to a parish, " and, in 
fact, it does not seem that the law intends something else. Furthermore, 
the equivalent canon of the CJC/1917 ( c. 1265 § 1, 1 °) expressly ref erred to 
quasi-parish churches. On the other hand, an equivalency, such as men
tioned, expressly made for the attention of the faithful whenever for spe
cific circumstances a parish cannot be erected (c. 516 § 2), would not 
make very much sense if it did not include the command of c. 934. 

The Code also requires that each house of a religious institute have 
at least an oratory "in which the Eucharistic is celebrated and reserved, so 
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that it may truly be the center of the community" (c. 608). To erect the 
new house it is enough to have the diocesan bishop's consent and from it 
follows ipso iure the right to have a church (c. 611,3°), although this per
mission is independent of the one required to erect a church. ( c. 1215 § 3). 
In the same way, the permission of the diocesan bishop to build a house 
for a soc iety of apostolic life "carries with it the right to have at least an 
oratory in whic h the blessed Eucharistic is celebrated and reserved" 
(c. 733 § 2). 

b) In the second part, about the places where the Eucharist may be 
reserved, there are two supporting inferences. In the first place the 
bishop's right to have a private chapel which is the equivalent of an ora
tory is expressly affirmed in c. 1227. Inasmuch as the Code does not estab
lish any other requirements, to have received the episcopal ordination will 
be the exclusive and excluding one, and on the other hand, it will not be 
relevant if he is auxiliary, titular or emeritus. The faculty granted by 
PM II, 5, which permitted the resident and regular bishop to "reserve the 
Blessed Eucharist in his home's oratory" thus becomes expanded. How
ever, this right could not be exercised, for example, by a priest already ap
pointed c ardinal by the Roman Pontiff, who has not yet received the 
episcopal ordination ordained by c. 351 § 1. 

In the second part it is established that with appropriate permission 
the Eucharist may also be reserved in other c hurches, oratories and 
chapels: that permission is a prerogative of the loc al ordinary. The three 
terms employed c omprise all of the sacred places set aside for divine 
worship. The difference between oratories and chapels lies in that in the 
former, once they are legitimately constituted, all of the sacred celebra
tions may in princ iple take place ( c. 1225), whereas in the latter the spe
cific express permission of the local ordinary is required ( c. 1228), which 
could be included in the same permission given for the establishment of 
the chapel and be issued in general terms or for a specific time period or 
circumstances. 

In any case, may in the text of the Code does not indicate only that 
only such sacred places are suitable-in this case-for keeping the Eucha
ristic reservation but also that they can also exist without that permission 
and, therefore, without having the reservation of the holy sacrament. 
Thus, although the lawful dedication or blessing of churches (c. 1219) or 
the lawful constitution of oratories ( c. 1225) qualifies for all the ac ts of 
worship, they cannot on that account dispense with the specific permis
sion to which reference is made in the canon we commented on, which is, 
therefore, different from the previous one. This set of norms simplifies 
those of c. 1265 of the CIC/1917 , while expanding the authority of the local 
ordinary, since in the latest cases-the one about "other churches or ora
tories "-the apostolic indult was needed, and the ordinary would only 
grant his permission in the case of churches or public oratories for just 
cause and individual occasions (ibid.). 
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c) The Eucharist may also be reserved in other places with prior in
dult from the Apostolic See. This was contained, for example, in a decree 
of the PCPCMIP that facilitated the indult for reserving the Eucharist in le
gitimately erected oratories in the naves; thus, in these cases a difference 
is likewise made between the erection of the oratory and the authority to 
reserve the holy sacrament.1 In 1982, in view of the foregoing experience, 
the same Code Commission dec ided to gather-once it had heard the 
opinion of the competent dicasteries of the Roman Curia-the privileges 
and faculties that had been granted and extend them to all the chaplains 
and faithful. Among these faculties was that of reserving the Holy Eucha
rist in the naves and "caravans" (sic).2 

2. Paragraph 2 establishes two norms on the subject. In principle it 
prescinds the types of places where the Eucharist is reserved; it refers 
solely to the reserve itself in any sacred place. Nonetheless, this principle 
must be nuanced since special assumptions may exist, for example, that of 
the reserve in a "caravan" in which the dignified and secure place where it 
is kept is not located in a "sacred place" ( oratory or chapel). Still, it is obvi
ously within the obligation to have someone caring for it, as the recently 
mentioned decree explicitly contends. This decree established that very 
circumstance for the existence of the faculty to reserve the Eucharist, even 
by using the same words in the canon we commented on (inherited from 
the old c. 1265 § 1 CIC/1917): "dummodo adsit qui eius curam habeat."3 Al
ready by the year 1969, an instruction from the SCB about the pastoral care 
of emigrants instructed the delegate about his obligation to see that the de
corum and splendor of sacred places and ornaments be observed, espe
cially ( maxi me) in the custody f the holy sacrament and in the Eucharistic 
celebration.4 These words (originating in CIC/1917, cc. 447-449) have 
passed verbatim to the contents of the present c. 555 § 1,3° , which contains 
the rights and duties of the arch priest or vicar f orane: to them befell a spe
cial care in regards to that subject, in terms of their respective vicariate 
forane. 

a) The first norm is therefore valid at any time and in every place and 
points to the obligation to have someone at all times to care for the holy 
sacrament. On the one hand, it seems that it should be placed in relation 
to the directives of c. 938 § §  3-5 about the security of the Eucharist and 
the custody of the key to the tabernacle. On the other hand, it seems that 
it goes beyond the strictly physical security: in fact, the curam habere sug
gests something more than the mere custodire. Attention to the dignity of 

1. Cf. Deer. Apostolatus Maris, Pars II, I, 7, issued by the PCPCMIP and the SCB, together 
with some norms and privileges together, September 24, 1977: AAS 69 (1977), p. 746). 

2. Cf. PCPCMIP, Decree regarding faculties and privileges of chaplains and faithful in 
generall, March 19, 1982, n I, 4: AAS 74 (1982), pp. 742-743). 

3. Ibid., p. 743. 
4. Cf. Instr. De cura pastorali migratorum, August 22, 1969, no. 47, §1 :  AAS 61 (1969), 

pp. 636-637). 
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the place should also be understood: from cleanliness and decorum to the 
periodic replacement- when necessary- of the lamp that must burn con
tinuously before this place of reserve ( c. 940). It is also possible that the 
legislator is considering those cases in which the priest does not live in 
the places, but only goes there sporadically; in those circumstances the 
canon seems to demand the presence of a person or group expressly 
charged with that which has to do with the Eucharistic reserve. Therefore, 
at least a portion of the task of caring for the reserved Eucharist may be 
entrusted to any faithful suitable for that task; what it prohibits is not hav
ing anybody with the specific mission of giving such care. 

Very special attention is required in the case of a place used by sev
eral religious confessions (in succession of course, not simultaneously). 
The Secretariat for Promoting Christian Unity has pointed out that those 
centers for interconfessional worship should be exceptional and respond 
to needs that cannot otherwise be met (for example, in the case of an air
port or military installation, especially in those countries with a higher 
rate of interdenominationalism), and it has specifically been pointed out 
that in such cases judicious attention must be given to the subject of the 
Eucharistic reserve, which-without hurting other sensitivities-should 
be in harmony with a sound sacramental theology. 5 

b) The second norm of § 2 dictates that in those places the Mass 
should be celebrated at least twice a month. This precept is consonant with 
the one established in c. 939 which demands that consecrated forms be fre
quently renovated, the more so, since here it is said saltem bis it would 
seem better in order to comply with the instructions of both canons, that it 
should be celebrated three or four times a month, so that they could be re
newed every week or every ten days. It may also be understood that the 
legislator wishes that as much as it is possible, the Mass should be cele
brated frequently in the sacred place where the Eucharist is reserved be
cause, if the reserve has as a mission the worship of the Eucharist outside 
the Eucharistic sacrifice, it would be perfectly desirable for the same com
munity to be able to attend the Mass. Additionally in this fashion, the unity 
existing between Eucharist-sacrifice, Eucharist-communion, and Eucha
rist-presence is emphasized without confusing them. CIC/1917 (c. 1265 § 1) 
established the obligation to celebrate Mass regularly at least once a week, 
but in fact the Holy See used to authorize the extension of the term to a 
maximum of fifteen days when there was a shortage of priests. 

5. Cf. SPCU, "Notas Directivas sobre la Cooperaci6n Ecumenica, February 22, 1975," 
published in Service d'information of the Secretariat 26 (1975/I), pp . 10-34. 
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Nemini licet sanctissimam Eucharistiam apud se retinere 
aut secum in itinere deferre, nisi necessitate pastorali 
urgente et servatis Episcopi dioecesani praescriptis. 

It is not lawful for anyone to keep the blessed Eucharist in personal cus
tody or to carry it around, unless there is an urgent pastoral need and the 
prescriptions of the diocesan Bishop are observed. 

SOURCES: c. 1265 § 3 

CROSS REFERENCES: cc. 134 § §  2-3, 368, 381 § 2 ,  529 § 1 ,  530,3°, 934, 
938 § §  4-5, 940 

COMMENTARY ------

Juan Ignacio Banares 

1. This canon incorporates, in the statement of the general principle, 
the entire text of c. 1265 § 3 CJC/1917 and after that adds ex nova the con
ditions for making an exception. The principle that prohibits the keeping 
or carrying of the Eucharist is an immediate and logical consequence of 
what is established in c. 934, which determines the requirements estab
lished for the reservation of the Eucharist. 

The fact that it has been separated and made into a new and indepen
dent canon shows, on the one hand, the division of the subject from two 
perspectives: c. 934 indicates the places where the holy sacrament can be 
reserved and its requirements as to place; c. 935 refers directly to persons, 
and the prohibition encompasses both the conservation of the Eucharist 
at home and the carrying it around. 

On the other hand, the separation of the two canons underlines the 
importance of this general principle, displaying-if such a thing is possi
ble-a singular firmness, as a principle and not as a mere appendix that 
concludes the regulation about the places for reserving the Eucharist. It is 
thereby clearer that the central theme is just that, the Eucharistic reserve 
treated from the two possible perspectives: places and subjects. As for the 
rest it adds to the foregoing canon a dynamic dimension pertaining to 
travel (from the standpoint of the subject) and, as a result, with carrying it 
around (from the standpoint of the Eucharist). 

The exception to this prohibition divides itself into two conditions. 
The first establishes the requirement of pastoral necessity. Therefore, in 
principle, exceptions would not apply for the purpose of satisfying per
sonal piety about Eucharistic worship, or of receiving communion on 
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successive dates (the case of a priest far away from a church who is not 
going to be able to celebrate Mass for sometime; or that of a deacon who 
travels in areas where there are no churches, etc.). 

Additionally, the need must be pressing . Hence it cannot be inter
preted as a necessity that occurs in habitual or ordinary circumstances; in 
fact, the term "urgency" appears to call for the presence of an imminent 
feature of necessity, and one of a particular seriousness. Pastoral neces
sity is not directly established either by a specific number of faithful, or by 
a specific duration; however, as the necessitating community becomes 
larger and a foreseeable time period elapses until circumstances return to 
normal, obviously it would be easier to recognize the necessity as well as 
its quality of urgency. 

The second condition establ ished by this canon demands com
pliance with the norms prescribed for such cases by the diocesan 
bishop. This presupposes that it is not necessary to apply for permission 
ad casum from the diocesan bishop, among other things because the ur
gency itself may complicate the procedure. Rather, it appears more as an 
invitation to the diocesan bishops to adopt the required norms, even 
though the norms by themselves could in turn create the necessity for re
questing permission on each occasion , for example when, because of 
circumstances peculiar to a diocese, it is anticipated that only very occa
sionally could that urgency occur. 

In any case, it seems reasonable that the Code defers to the authority 
of the diocesan bishop: in the first place, because he is the prime authority 
in the diocese; in the second place, because a judicious evaluation of the 
circumstances that suggest the exception usually will vary considerably 
from one diocese to another; in the third place, because no one knows the 
peculiarities of the diocese better than the diocesan bishop; and in the 
fourth place, because permission to reserve the Most Holy Eucharist is the 
function of the local ordinary, and since the concept of local ordinary is 
more comprehensive than that of diocesan bishop (c. 134 § §  2-3), it is rea
sonable for the exception to be more restricted. According to c. 134 § 3 re
garding 381 § 2 and 368, the equivalents in law to the diocesan bishop are 
those who preside over a territorial prelature and a territorial abbey, an 
apostolic vicariate and apostolic prefecture, or an apostolic administra
tion erected in a stable fashion, but not the general and episcopal vicar, 
unless they have a special mandate. 

On the other hand, the two mentioned conditions are cumulative
not alternative-and, therefore, neither of them by themselves would be 
sufficient to justify the exception. Therefore, it seems that the diocesan 
bishop himself is not empowered to grant that permission without a press
ing pastoral necessity, but it behooves him to pass judgment on the con
cept, requirements and the application in casu of that necessity. If there 
were no diocesan norms in this regard, then it would be necessary to turn 
to the bishop of the diocese and request his permission. If there were 
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norms and they empowered the sacred ministers about this reserve or 
transfer of the Eucharist in specific circumstances, the sacred minister 
would have to yield to judicious reasoning as to whether or not the situa
tion falls within the stated c onditions. Attention to the norms not only 
covers the possible general criteria that the bishop might generally estab
lish in order to determine whether the exception is appropriate; but it may 
also refer to the compliance with the norms that the diocesan bishop 
could have established for carrying out-in those cases-the reserve or 
the transfer of the Eucharist. 

There are also some exceptions to be considered directly by univer
sal law. The first of these has to do with the authority granted to every 
bishop to reserve the Eucharist in his private chapel ( c. 934 § 1 ,2°); atten
tion to the sick and the consequent administration of the Eucharist, which 
generally will not be a question of traveling but of a mere transfer for 
short distance (cc. 529 § 1 and 530,3°; RA)1; and common pastoral cases 
that nonetheless, because of their circumstances, are specifically consid
ered by the ecclesiastic authority as needing some special prerogatives. In 
these possible events there are some norms for the care of immigrants and 
navigators which grant the respective chaplains authority to reserve the 
Eucharist in ships and "caravans." In these cases the existence of a sacred 
place is not required-which is a different subject, and could happen, for 
example, in some ships-but indeed the reserve must be made in a digni
fied place, exercising due caution, and always relying on the presence of 
someone capable of caring for it, and observing the obligation to see that 
the special lamp signaling the presence of the holy sacrament is not miss
ing2 (see cc. 934, 938, 940 and their respective commentaries). In this re
gard, these requirements can serve as guidelines for the diocesan bishops 
themselves since, in the final analysis, they are responsible-in these ex
traordinary cases-for guaranteeing the minimum security of the reserved 
sacrament, the dignity and dec orum of the place, and the attention and 
care of the material aspects associated with that reservation. 

1. Cf. also JOHN PAUL II, Letter Dominicae Cenae, February 24, 1980, no. 3: AAS 72 (1980), 
p. 1 18. 

2. Cf. PCPCMIP, Decree regarding faculities and privileges of chapelins and faithful in 
general, March 19, 1982, no. I, 4: AAS 74 (1982), pp. 742-743. 
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In domo instituti religiosi aliave pia domo, sanctissima 
Eucharistia asservetur tantummodo in ecclesia aut in 
oratorio principali domui adnexo; potest tamen iusta de 
causa Ordinarius permittere, ut etiam in alio oratorio 
eiusdem domus asservetur. 

In a house of a religious institute or other house of piety, the blessed Eu
charist is to be reserved only in the church or principal oratory attached 
to the house. For a just reason, however, the Ordinary can permit it to be 
reserved also in another oratory of the same house. 

SOURCES: c. 1267; CodCom Resp. 5 ,  2-3 iun. 1918 (AAS 10 [1918] 346-
347) 

CROSS REFERENCES: cc. 608, 611,3° , 733 § 2, 934, 938, 941, 942, 1215 
§ 3; 1223, 1226 

COMMENTARY ------

Juan Ignacio Bafiares 

1. The assumption that gives rise to this canon is that the house of a 
religious institute or other house of piety has the permission necessary for 
having more than one oratory or church. In this subject matter several 
principles are at work, in the first place the obligatory nature of having the 
sacred Eucharist reserved. If it is the house of a religious institute, each 
house must have at least a church or oratory where the blessed Eucharist 
is celebrated and reserved ( cf. c. 608). On the other hand, there is no 
canon that imposes on each of the houses of the societies of apostolic life 
the explicit obligation to have a sacred place where the Holy Mass may be 
celebrated and the holy sacrament kept; hence, specific mention of it is 
also unnecessary in c. 936. However, the bishop's consent to erect a house 
of a society of apostolic life "has attached to it the right to have at least an 
oratory in which the blessed Eucharist is celebrated and reserved" 
(c. 733 § 2). 

In the second place, the principle regarding the required permission 
for the oratory or church and to celebrate-and reserve-the blessed Eu
charist is at work; in reference to this it must be said that the consent of 
the diocesan bishop to erect the appropriate house carries with it the right 
to have at least an oratory, and to use it under the conditions we are dis
cussing. In the case of the religious institutes, if it is a clerical institute the 
consent of the diocesan bishop to erect a house grants the right to a 
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church (cf. c. 611,3°). As for the societies of apostolic life, the diocesan 
bishop's consent makes it feasible, as we have seen, "to have at least an 
oratory." It seems, therefore, that in this case, the decision about the 
erected house having available a church in the strict sense depends on the 
wishes of the society of apostolic life itself and on the discretion of the di
ocesan bishop ( c. 733 § 2). As for the rest, the term saltem used in the 
canon does not convey evidence of restriction; rather, it evinces the desire 
that the established minimum will be surpassed. In conclusion, whether 
an oratory or a church is available, it will probably depend on the function 
that it could assume in the context in which the house is situated and on 
the cooperation that its members may succeed in developing with the 
work of ordinary diocesan care. Nothing would prevent-on the con
trary-the fact that while the diocesan bishop is communicating in writing 
his consent for the erection of the house, he may also be extending in writ
ing the specific permission for a church attached to it. What the legislator 
of the quoted canons does intend is that no house legitimately erected be 
impeded from having the Eucharist reserved. In the canon that we are 
now commenting on it is indirectly stressed, as a contrast, that as a gen
eral criterion, the Eucharist be prohibited from being reserved in more 
than one place in the house. 

The third principle that must be taken into account is that the dioce
san bishop's consent to which we make reference is different from the 
permission needed for the building of a church in the sense of c. 1215, § 3. 

2. As for the expression house of piety, it must be understood, in the 
first place, that it means only a house-the material and immovable seat
that has permission to have a sacred place to celebrate and reserve the 
blessed Eucharist (with the restriction we will mention forthwith). This 
will exclude other types of places where the Eucharistic reservation may 
exceptionally take place. Secondarily, of piety is there to indicate that, for 
a private house, it is not a question of permission to reserve, as in, for ex
ample, a private chapel assigned for divine worship for the convenience of 
one or more individuals ( c. 1226). In this canon, it is not a question of just 
any house with a place set aside for worship, but of a house set aside in its 
entirety for a pious activity. In fact, it is a house that is not for private 
use-strictly speaking-which does not depend on one or more persons 
as such, but rather a house of an institution of piety which could be a reli
gious institute or, as we have seen, a society of apostolic life or another in
vested with legitimacy. The permission of the ordinary is required in order 
to establish an oratory ( c. 1223). 

3. In general, in regards to the permission for reserving the blessed 
Eucharist, see c. 934 and its commentary. The general criteria discussed 
in c. 936 stipulate that the reservation of the Eucharist will be done only 
in one of the sacred places that these houses of piety may have. One as
sumes that it would not be inappropriate for there to exist in these houses 
some type of church or oratory. In these cases the text of the Code points 
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out that the reserve must take place only in the church or in the principal 
oratory attached to the house. The term "principal oratory," as well as the 
basic contents of the canon, is taken from c. 1267 of the CIC/1917. The 
principality of the oratory, if it had not been specifically established, 
could be inferred as a de fac to matter, that would have been deter
mined-there being nothing against it-by the house itself, the conditions 
of the occasional oratories in existence, and the use and customs of the 
institution in question. Actually, sinc e this principle has already been in 
effect for some time, in actual practice the opposite will happen: the prin
cipality will be determined by the reserve of the Holy Eucharist as soon as 
the oratory where it will take place is selected. 

In the light of a reply of 1918, 1 that has been collected as one of the 
sources of the canon, its overall meaning must be understood as follows: 
when one of the houses mentioned uses for its habitual practices of piety 
a public church attached to the same house, then the Holy Eucharist can 
only be reserved in that church. If the church is not used, the Eucharist 
may be reserved in the principal oratory of the house. And, in any case, 
the Eucharist should only be reserved in one oratory, except in cases of 
religious or pious houses which, although in terms of construction are 
considered one residence, are actually divided up into formal and distinct 
sections. 

4. The text of the present canon adds to that of the old Code the pos
sibility of an exception to this general criterion. The competent authority 
for permitting the Holy Eucharist to be reserved in a different oratory of 
the same religious house or house of piety is the ordinary. The required 
prior condition is the existence of a just cause that normally will make ref
erence to the needs of the house in question; in any case it is not just a 
mere formality, but the granting of something in an exceptional way, al
though a serious reason or a peremptory necessity is not required-a just 
cause, for example, may be motivated by a reasonable pastoral conve
nience. It is possible that the criteria for granting it would be limited, on 
the one hand, by the spiritual good that would be provided to the inhabit
ants of that house, and on the other, by the conditions of dignity, security 
and decorum, as well as by the guarantee that worship of the Holy Eucha
rist in a place would not endanger the attention and the company due to 
the sacrament in another place of reserve. 

Finally, it must be added that the text of the Code only considers the 
possibility of allowing for a second place to reserve the Holy Eucharist 
within the same house of piety, but the possibility of further permissions 
does not appear to be considered. 

1 .  Cf. CPI, Reply, 5,  June 2-3, 1918: AAS 10 (1918), pp. 346-347. 
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Nisi gravis obstet ratio, ecclesia in qua sanctissima 
Eucharistia asservatur, per aliquot saltem horas cotidie 
fidelibus pateat, ut coram sanctissimo Sacramento ora
tioni vacare possint. 

Unless there is a grave reason to the c ontrary, a church  in which the 
blessed Eucharist is reserved is to be open to the faithful for at least some 
hours every day, so that they can pray before the blessed Sacrament. 

SOURCES: c. 1266; EMys 51; HCW 8 

CROSS REFERENCES: cc. 210, 213, 214, 898, 934 § 2, 938 

COMMENTARY ------

Juan Ignacio Banares 

1. The foundation for the contents of this canon rests on the impor
tance of the sacrament of the Eucharist in the life of the Church: not only 
at the moment of the sacrifice on the altar, or in the Eucharistic commun
ion by the faithful, but also while reserved in the tabernac le. 1 Paul VI, in 
the Encyclical Mysterium fidei, notes "the inestimable dignity" of the sa
cred Eucharist "not only while the Sacrifice is being offered and the Sacra
ment is made ready," but also in the reservation of the Eucharist, for there 
is nothing as effective for traversing the road to sanctity as seeking a dia
logue with Christ in the divine sacrament (MF 37, cf. CCC 1378, 1379, 
1418). In consequence, the Roman Pontiff himself considers the reserve of 
the holy sacrament in temples and oratories the "spiritual center of the re
ligious community or of the parochial community; and of the entire 
Church and all of humanity as well, because, under the covering of the 
species it embodies Christ, invisible head of the Church, Redeemer of the 
world and center of all hearts ... " (MF 38). 

It is, therefore, a question of teaching and promoting the private wor
ship of the Holy Eucharist "by deed and by word" (EMys 50 in fine) , and 
at the same time of making possible the compliance with a fundamental 
right of the faithful (cf. cc. 210, 213, and 214). 

2. The text of the canon involves some modifications to the one pre
ceding it, c .  1266 of the CJC/1917. The first of these has to do with the 

1. Cf. SCOW, Rituale Romanum, De sacra communione et cultu mysterii eucharistici 
extra Missam, June 21, 1973 (Typis polyglottis Vaticanis 1973). Cf. Decree of promulgation in 
AAS 65 (1973), p. 610. 
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sacred place as the object of the precept that is established. In CJC/1917 it 
was pointed out that, when imposing the obligation to keep open the 
churches where the holy sacrament was reserved, this duty was primarily 
(praesertim) incumbent on the parish churches. The instruction of 1967 re
garding the worship of the Eucharistic mystery, in discussing in part III the 
worship of the Eucharist as sacramentum permanens incorporated-with 
slight changes-the text of CJC/1917 in one of its points, under the title "To 
the faithful facilitate access to these churches" ("Accessus ad ecclesias fa
cilis pateat fidelibus"). There it was asked of the pastors to be certain that 
all churches and public auditoriums where the Holy Eucharist was re
served would be open at least for a few hours, both in the morning and in 
the evening, so that the faithful could pray to the sacrament (EMys 51) un
hurriedly. Thus, by explicitly inc luding the term all in referring to the 
churches and public auditoriums, specific reference to the parishes be
came unnecessary. 

3. Another modification regarding the previous Code rests on the 
specification of the end result ordained by the canon: the present canon 
makes it explicit that every church where the sacred Eucharist is reserved 
must be open at least several hours a day "so that they (the faithful) can 
pray before the blessed Sacrament." Here as well, the genesis of the text 
of the Code is related to the instruction of 1967, as we have seen in the 
previously cited text. Similarly, it was pointed out in that instruction that 
the open hours of those churches had to be in the morning as well as in 
the evening in order to make it easy for the faithful to pray ("ut facile pre
cari valeant, " EMys 51); and a little farther, in referring to an adequate 
place to reserve the Eucharist, noted that-as well as being eminent-it 
would be "suitable for private prayer so that the faithful do not cease to 
honor the Lord in the Sacrament in an easy way and fruitfully also in pri
vate worship" (EMys 51; cf. PO 18; MF 37-39). Likewise, the GIRM recom
mends, spec ially for the Eucharistic reserve, "an adequate chapel for the 
adoration and the private prayer of the faithful, "2 which evidently requires 
the possibility of access by the faithful. The first responsibility for this 
falls on the bishop-or whoever discharges this important task in his 
place. In fact, the DPMB, when discussing the divine worship and the cor
rect ranking of the different forms of piety, points out in the first place 
that utmost attention must be paid to the adoration of Jesus Christ in the 
Eucharist both in the Mass and after it, and whatever is necessary for the 
churches and private auditoriums to facilitate the worship of the Holy Eu
charist should be provided pro fidelium commoditate (DPMB 90 a). 

The specific reference contained in the c ited instruction about the 
opening of the church in the morning and in the evening does not appear 
in the text because, on the one hand, the circumstances could change con
siderably according to places and customs and, on the other, the purpose 

2. Cf. no . 276, and the corresponding note, wherein EMys is cited as a source , 53. 
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is satisfactorily indicated. Therefore, it is left to the discretion of the pas
tors to establish the most suitable hours for fulfilling that obligation. 

4. The duty to make this possibility available to the faithful is not 
solely moral, but one of strict justice, given the importance of the Eucha
rist and its worship in the life of the faithful, the set of fundamental rights 
of the faithful to the means of sanctification that the Church has at their 
disposal, and the fact that it is one of the first missions of the pastors ( of 
the bishops and of the priests and deacons who cooperate with him). As 
for the rest, the importance of this affirmation and its relation with justice 
is also manifest in the requirement for a grave reason to be excused from 
compliance. That is why, in the places in which there are more problems
for example, either because the sacred ministers labor in various ministe
rial tasks, or because there are fewer guarantees of security-some means 
to prevent these difficulties from being onerous to the faithful must be 
found. In some cases it might be possible to have them rely on their own 
assistance so that the opening of the church does not involve abandon
ment or carelessness. 

In certain c ircumstances, the obligation to facilitate access of the 
faithful to the place of the reservation of the Holy Eucharist becomes even 
more compelling. For example, in the case of the seminarians, for these it 
was determined that the tabernacle be placed in a manner that will facili
tate private prayer and access to the students.3 The reason is clearly ex
pressed in a circular letter of the SCCE, sent on January 6, 1980, to the 
local ordinaries, about some especially urgent aspects of the spiritual for
mation of the students in the seminary by stressing in it the importance of 
Eucharistic adoration. It was said: "A priest who fails to convey this fer
vor, who has not acquired the pleasure of this adoration, will not know 
how to transmit it, betrays the Eucharist itself, and closes to the faithful 
their access to an incomparable treasure. "4 To be sure, attention will be 
given in the seminaries to this aspect of the training of students to enable 
them to make of the Eucharist the root of their spirit of c ommunion 
(cf. PO 6; AG 9; LG 11). 

3. Cf. SCCE, Instr. De institutione liturgica in seminariis, Pars prior, no. 27 in fine: in 
Notitiae 15 (1979), p. 536). 

4. SCCE Lettre circulaire concernant quelques aspects plus urgents de la preparation 
spirituelle dans les Seminaires, II, 2 (Typis polyglottis Vaticanis 1980); original in French, 
p. 15. 
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§ 1. Sanctissima Eucharistia habitualiter in uno tantum 
ecclesiae vel oratorii tabernaculo asservetur. 

§ 2. Tabernaculum, in quo sanctissima Eucharistia asser
vatur, situm sit in aliqua ecclesiae vel oratorii parte 
insigni, conspicua, decore ornata, ad orationem apta. 

§ 3. Tabernaculum, in quo habitualiter sanctissima 
Eucharistia asservatur, sit inamovibile, materia so
Iida non transparenti confectum, et ita clausum ut 
quam maxime periculum profanationis vitetur. 

§ 4. Gravi de causa, licet sanctissimam Eucharistiam, 
nocturno praesertim tempore, alio in loco tutiore et 
decoro asservare. 

§ 5. Qui ecclesiae vel oratorii curam habet, prospiciat ut 
clavis tabernaculi, in quo sanctissima Eucharistia as
servatur, diligentissime custodiatur. 

§ 1. The blessed Eucharist is to be reserved habitually in only one taber
nacle of a church or oratory. 

§ 2. The tabernacle in which the blessed Eucharist is reserved should be 
sited in a distinguished place in the church or oratory, a place which 
is conspicuous, suitably adorned and conducive to prayer. 

§ 3. The tabernacle in which the blessed Eucharist is habitually reserved 
is to be immovable, made of solid and non-transparent material, and 
so locked as to give the greatest security against any danger of profa
nation. 

§ 4. For a grave reason, especially at night, it is permitted to reserve the 
blessed Eucharist in some other safer place, provided it is fitting. 

§ 5. The person in charge of a church or oratory is to see to it that the key 
of the tabernacle in which the blessed Eucharist is reserved, is in 
maximum safe keeping. 

SOURCES: § 1: c. 1268 § I ;  IOe 95; EMys 52; GIRM 277; HCW 10 
§ 2: c. 1268 § 2; IOe 95; MF 35; EMys 53; HCW 9;  GIRM 276, 
277; SCCE Instr. In ecclesiasticam futurorum, 3 iun. 1979, 
27; ID 24 
§ 3: c 1269 § §  1 et 2; SCDS Instr. De sanctissima Eucharis
tia sedulo custodienda, 26 maii 1938 (AAS 30 [1938] 198-
207); SCDS Monitum 10 feb. 1941 (AAS 33 [1941] 57); SCDS 
Let. , 15 sep. 1943 (AAS 35 [1943] 282-285); SCRit Deer. 
Urbis et Orbis, 1 iun. 1957 (AAS 49 [1957] 425-426); IOe 95; 
EMys 54; GIRM 277, HCW 10; ID 25 
§ 4: c. 1269 § 3; SCDS Let., 15 sep. 1943 (AAS 35 [1943] 282-
285) 
§ 5: C. 1269 § 4; HCW 10 
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CROSS REFERENCES: cc. 213, 214, 555 § 1,3°, 898, 934 § 2, 935, 937, 940 

COMMENTARY -- - - - -

Juan Ignacio Bafiares 

This canon deals directly with the preparation, pos itioning and 
guarding of the tabernacle in the churches or oratories where the Holy Eu
charist is reserved. Regarding this, for some years the instruction given in 
SC 128, which suggests the revision of several external items pertaining to 
the sacred worship, has been observed: among them, "the nobility, dispo
sition and safety of the Eucharistic tabernacle." 

1. The precept given in the first paragraph about not reserving the 
Eucharist in more than one tabernacle in each church or oratory had its 
origin in the preceding Code (c. 1268 § 1). The only difference worthy of 
notice is found in CJC/1917, which made mention of keeping the Eucharist 
"on only one altar," because at the time the usual practice was for the tab
ernac les to be on an altar table, and not away from it. In the Instruction 
Eucharisticum mysterium of 1967 there appears this instruction, which 
states that the Eucharistic reserve must be done in only one altar or place 
in the church (EMys 52-53). Later on, in the Ritual on Holy Communion 
and Worship of the Eucharistic Mystery outside of Mass of 1973, it is said 
that as a rule there must be one single tabernac le in each church, either 
well placed on the altar or-at the discretion of the local ordinary-away 
from the altar. 1 In the GIRM it is said without further comment that the 
tabernacle must be on an altar or away from it (no. 276) and, as a general 
rule, there will not be more than one in each church (no. 277). 

As for the rest, the terms used in all documents leave room for the 
exception, in keeping with the pastoral objective for which the norm is de
signed. For example, in a decree of March 19, 1982, granting special pow
ers to the chaplains who look after itinerant groups, the reservation of the 
Eucharist is allowed in ships or roulottes on condition that someone will 
be available to care for it, and that it be placed in a secure and dignified 
place, with appropriate safeguards employed.2 

2. As for the location of the tabernacle inside the church, § 2 does not 
designate a specific place, but points out the conditions that must be met 
by the place assigned for the purpose. Formerly it was established that it 

1. Cf. SCOW, Rituale Romanum, De sacra communione et cultu mysterii eucharistici 
extra Missam, June 21 ,  1973, no. 10. Cf. Decree of promulgation in AAS 65 (1973), p. 610. 

2. Cf. PCPCMIP, Decree, March 19, 1982, no. I, 4: AAS 74 (1982), p. 743. 
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should be placed in the most dignified and excellent place and, therefore, 
"as a rule on the Main Altar" ( cc. 1268 § 2 and 1269 § 1 CJC/1917). 

In EMys it was recommended that it be sited in a place vere praecel
lens, also suitable for private prayer, so that the faithful could also honor 
the blessed sacrament with private worship "in an easy and fruitful way." 
For this it was suggested that, whenever possible, it should be placed in a 
side chapel , particularly in those churches in which marriages and funer
als are frequent, and in the places that are visited extensively because of 
their history or artistic objects (EMys 53). In the Ordo Dedication is Eccle
siae et Altaris of 1977, it is added that in these cases, another altar could 
be erected in the chapel where the tabernacle is located (erigi poterit), 
where the Mass could also be celebrated on weekdays for reduced groups 
of faithful (RDCA IV, 7). In the Ritual on Holy Communion and Worship 
of the Eucharistic Mystery outside of Mass, a different chapel, separate 
from the main aisle, is also advised for reserving the holy sacrament in the 
places that are the object of pilgrimages. 3 

As we have already stressed, in this ritual it is pointed out that the 
tabernacle must be either on an altar, or-at the discretion of the local or
dinary-away from it, by following the criterion of the Instruction Eucha
risticum mysterium that in turn was taken literally from IOe 95. In the 
GIRM it is established that when it is not possible to have an adequate 
chapel for this function, the Eucharist should be reserved "according to 
the struc ture of each church and the customs legitimate to each place, or 
away from the altar in a well decorated most noble area of the church" 
(GIRM 276). The Instruction Inaestimabile_donum of 1980 gives substan
tially the same indication (ID 24). The CCC, in quoting a text of the Encyc
lical Mysterium fidei notes that the tabernacle must be situated "inside 
the churches in one of the most dignified places, with the greatest honor" 
(no. 1183). In sum, the place for the reservation of the Eucharist, whether 
or not it is situated in an altar, must be prominent and noble, conveniently 
enhanc ed by adequate ornamentation, and suitable to fac ilitate private 
prayer by the faithful. This is, for example, one of the required conditions 
to enable a church to receive the title of Minor Basilica. 4 

3. As for disposition of the tabernacle, § 3 sets three conditions: re
garding the place where it is kept, it must be immovable, that is, fixed; re
garding the material used, it must be solid and not transparent; regarding 
inviolability, it must be locked without fissures. Also, the norms of CIC/ 
1917 (c. 1269 § 1-2) and later ones are essentially collected here (cf. IOe 95; 
EMys 54). There are probably two explanations added to the required char
acteristics of solidity and inviolability: the first is the condition of immov
ability, and the second is that of transparency. Both have been consistently 

3. Cf. Rituale Romanum, De sacra communione et cultu . . .  , cit., nos. 9-10. 
4. Cf. SCSDW, Deer. De Titulo Basilicae Minoris, October 15, 1975, no. 2, in Notitiae 1 1  

(1975), p.  260. 
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incorporated in the new editions of the Roman Missal (GIRM 277) and the 
Ritual on Holy Communion and Worship of the Eucharistic Mystery out
side of Mass . 5 The CCC summarizes the purpose of this norm by saying 
that "the nobility, the disposition and the security of the Eucharistic taber
nacle (SC 128) must favor the adoration of the Lord actually present in the 
Holy Sacrament of the altar," and farther ahead adds: "because of that, the 
tabernacle must be made in such a way that it will emphasize and make 
manifest the truthfulness of the real presence of Christ in the Blessed Sac
rament" (nos. 1183, 1379). 

The set of norms forbidding transparency has its origin more recently 
in ID 25 which partly rectifies a particular reply from the SCDW, given in 
December 1971.6 The rectification consists simply in not acknowledging 
the exception since the reply, after pointing out the reasons that the taber
nacle cannot be transparent, added that, in spite of that, crystal was not ab
solutely excluded as material for the manufacture of the tabernacle (and 
set as condition that it should be solid and inviolable, and be covered with 
a canopy, in a way that exposition should be reserved for special moments 
and follow the provisions of the liturgical norms in effect). Basically, as can 
be seen, the general principle was the same: the sacred vessel containing 
the sacred species must not be continuously seen. In fact, the reply ad
duced the following reasons. A permanent exposition is not appropriate, 
which would be the case if the tabernacle were manufactured with trans
parent material. Each thing must have its own place and, on principle, it is 
better for the blessed sacrament not to be present from the beginning in 
the place where it will be again made present by the sacrifice of the Mass 
(EMys 55). Because of this, it is prohibited, for example, to celebrate the 
Holy Mass in front of the exposed holy sacrament. Furthermore, the tradi
tional forms of private devotion-such as the Forty Hours exercise, and 
others-would lose force if the blessed sacrament were to be constantly 
exposed. And finally, there would be the possible danger, once the initial 
fervor generated by the novelty were surpassed, of "minimizing the mean
ing of the real presence," reducing it to the value level of other, purely ma
terial, signs such as images, vessels for the ointments, baptismal font, etc. 7 

CJC/1917 stated that the tabernacle had to be guarded with sufficient 
diligenc e  to remove the danger of any sac rilegious profanation. The 
present canon establishes in a simpler and more direct manner the objec
tive of the norm: that it remain locked in such a way that the danger of 
profanation be avoided to the utmost. Thus, it is not just a question of ade
quately guarding the tabernacle, but by its very manufac ture, the lock 
must be firmly secured. 

5. Cf. Rituale Romanum, De sacra communione et cultu . . .  , cit., no. 10. 
6. Cf. X. OCHOA, Leges Ecclesiae (1979-1985), vol. VI, no. 4637; also Notitiae 7 (1971), 

pp. 414-415. 
7. Cf. X. OCHOA, Leges Ecclesiae (1979-1985), vol. VI, no. 4637. 
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4. It is with the same intention that the following paragraph (§ 4), 
which states the permission to keep the blessed sacrament occasionally in 
another place, has been simplified. For this, firstly, there must be a grave 
cause, that usually will refer to the security of the sacred species, as in
f erred from the context ( although the approval of the local ordinary is no 
longer necessary). Secondly, it has to be a temporarily limited circum
stance, for example, at night as stated in the same legal text. However, any 
other time or occasion is not excluded ( a prolonged absence of whoever 
takes care of the church, etc.). Thirdly, as a result of the objective of the 
norm, it is prescribed that the transfer be made to a place safer than the 
tabernacle (whether because of its manufacture, or by the proximity of 
someone responsible for safeguarding it). Lastly, it is indicated that the 
place to which it will be transferred must be dignified (with the necessary 
decorum). The presence of a lamp is not prescribed-as was done in CIC/ 
1917-probably because it could be imprudent, from the standpoint of se
curity; although most certainly there does not seem to be any objection to 
have a lamp placed. On occasion, there is an attempt to increase security 
by simultaneously seeking a greater inviolability of the receptacle and a 
greater concealment of it, by using, for example, a safe imbedded in the 
sacristy or in a suitable place in the parish house, discreetly covered. 

5. The last paragraph of the canon (§ 5) notes the serious responsi
bility of whoever is in charge of the church or oratory, to look after the 
key to the tabernacle. The term used-diligentissime, with the greatest 
diligence-refers to, on the one hand, the attention that must be paid to 
this matter and, on the other hand, the need to establish a sufficiently se
cure system for the custody of the key. It is an issue separate from the gen
eral custody of the church or oratory, that is, that even when it is 
protected, the key to the tabernacle must not be kept in an accessible 
place. Thus, for example, it is not advisable for it to be beside the taberna
cle, or in a visible place in the church or sacristy; ordinarily, security will 
be gained by keeping it in a reserved place, and under lock and key. 

Canon 555 designates among the specific functions of the vicar 
forane, that of safeguarding the Eucharist. This duty is again established 
in the pastoral of the emigrants, ref erring to the delegates. 8 

The editions of the Ritual on Holy Communion and Worship of the 
Eucharistic Mystery outside of Mass9 that followed the Code have substi
tuted the foregoing text with the literal terms of this paragraph of c. 938. 

8. Cf. SCB, Instr. De pastorali migrantium cura, August 22, 1969, no. 47, § 1 , b: AAS 61 
(1969), p. 637. 

9. Cf. Rituale Romanum, De sacra communione et cultu . . .  , cit., no. 10. 
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939 Hostiae consecratae quantitate fidelium necessitatibus 
sufficienti in pyxide seu vasculo serventur, et frequenter, 
veteribus rite consumptis, renoventur. 

Consecrated hosts, in a quantity sufficient for the needs of the faith
ful, are to be kept in a pyx or ciborium, and are to be renewed frequently, 
the older hosts having been duly consumed. 

SOURCES: cc. 1270, 1272; SCDS Resp., 7 dee. 1918 (AAS 11 [1918] 8); 
SCDS Instr. Dominus salvator noster, 26 mar. 1929 (AAS 11 
[1929] 631-642); Rituale Romanum, 1952, tit .  V, c. I .  7 ;  
GIRM 285; HCW 7 

CROSS REFERENCES: cc. 934 § 2, 935, 940 

COMMENTARY ------

Juan Ignacio Bafiares 

This canon recalls what c. 1270 CIC/1917 established, although it 
does not refer as that one did to the characteristics of the ciborium, which 
are left to the determination of the pertinent liturgical norms ( cf., e.g., 
ID 16). At the same time, it incorporates the criteria of c. 1272 CIC/1917 
about the consumption of the forms and their frequent renewal. The rea
son for it, as pointed out in c. 1272 CJC/1917, was to avoid the danger of 
corruption of the sacred species. Thus, it is a question of detail about care 
of and sensitivity to the blessed sacrament, and this is one more proof of 
the explicit faith in the permanence of the real presence of Jesus Christ in 
the Eucharist ( cf. CCC 1378). 

The following norms and suggestions regarding the forms may be de
duced from this canon: 1) the sacred particles remaining after distributing 
communion must be consumed or transported by the appropriate minister 
to the place selected for its reserve (cf. ID 13); 2) their number must be 
sufficient to take care of the needs of the sick and other faithful who re
ceive the sacrament outside the holy Mass; 3) it is desirable for their num
ber not to be so excessive as to make it difficult to consume the species in 
a reasonable period of time; 4) recent confection facilitates and insures 
good preservation of the species; 5) the consecrated species must be re
newed-and, therefore, consumed-frequently. The safest and most com
mon practice has been the weekly renewal, whenever possible, and in any 
case it is better to avoid a delay of more than fifteen days ( cf. c. 934 § 2); 
and 6) special attention and care must be exercised in the reserve and 
consumption of the leftover species whenever it is anticipated that their 
number might be very high (e.g., by reason of pilgrimages, special feast 
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days, visits of the Roman Pontiff, etc.) On those occasions it would be 
convenient, for example, to have available a chapel or other sacred place 
in the vicinity of which all of the species could be transferred and, there
from, if necessary, distribute them to other nearby churches for consump
tion. 

As is known, consecrated wine cannot be preserved ( ne asservari 
licet) but must be consumed immediately (cf. ID 14). 
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940 Coram tabernaculo, in quo sanctissima Eucharistia asser
vatur, peculiaris perenniter luceat lampas, qua indicetur 
et honoretur Christi praesentia. 

A special lamp is to burn continuously before the tabernacle in 
which the blessed Eucharist is reserved, to indicate and to honor the pres
ence of Christ. 

SOURCES: c. 1271; SCRit Deer. Urbis et Orbis, 13 mar. 1942 (AAS 
[1942] 112); SCRit Deer. Urbis et Orbis, 18 aug. 1949 (AAS 
[1949] 476-477); SCRit Deer. Plures locorum Ordinarii, 
13 dee. 1957 (AAS [1958] 50-51); EMys 57; HCW 11; ID 25 

CROSS REFERENCES: cc. 898, 934 § 2, 937, 938 § 2 

COMMENTARY ------

Juan Ignacio Bafiares 

As has been the invariable tradition of the Church, it is a question of 
reaching two objectives, self-evident in the previous canon of CJC/1917, 
which nonetheless this Code has chosen to state in an explicit manner. 
The first objective is that of honoring Christ, precisely as an indication of 
the Church's faith in the real, actual and substantial presence of his divin
ity and humanity under the Eucharistic species reserved in the tabernacle 
(CCC 1378, 1379, 1423, 1418). The second objective seeks the external ex
pression of the presence of the reservation of the Eucharist so that the 
faithful will be aware of the place where it is located. Therefrom also arise 
the two conditions set down for the lamp itself: as for place, that it be in 
front of the tabernacle, thus serving to identify it; as for its manufacture, 
that it be specifically for that purpose (peculiaris ), that is, it should not be 
easily mistaken for any other lamps that might be in the area (for example, 
votive candles). 

The canon also stipulates that the lamp must be permanently lit while 
the Eucharist is in the place of reserve, wherever the place of the legitimate 
reserve may be-for example, authorized places on ships or roulottes1-
except when it is concealed for reasons of security (see commentary on 
c. 938). This detail stresses the first objective: that of honoring the blessed 
sacrament, hence the attention that must be given to the replacement of 
the lamp, when it is extinguished. 

1. Cf. PCPCMIP, Decree of March 19, 1982, no. I , 4, in AAS 7 4 (1982), p. 7 43. 
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Formerly it was explicitly established that the lamp had to be fueled 
with olive oil-or, by permission of the ordinary, with other vegetable 
oils-or with beeswax (c. 1271 CJC/1917). The Instruction Eucharisticum 
mysterium incorporated the norm of the Code, stating that it was a tradi
tion and its objective was to honor the blessed sacrament (EMys 57); but 
even while expressly citing the canon as its source, it did not say anything 
about the manufacturing material. The Ritual on Holy Communion and 
Worship of the Eucharistic Mystery outside of Mass made it explicit 
again that the lamp should be fueled with wax or oil, although it did not 
add anything about the quality of the latter. The Instruction Inaestimabile 
donum of 1980 limited itself to pointing out that a lamp should burn per
manently. Finally, the new text of the Code introduced the secondary pur
pose of its use: the indicatory function for the faithful and the unique 
function that the lamp should have, probably to avoid including in the leg
islative text such specific details about its manufacture. This interpreta
tion is reinforced by the variations introduced in the editions of the cited 
ritual, subsequent to the publication of the Code. In fact, the foregoing 
text has been superseded in its entirety by that of the present canon-as it 
has also been done in other cases and subjects-but in this peculiar point 
the ritual has specifically added that, as far as possible, the lamp must be 
fueled by oil or wax, secundum traditam consuetudinem, 2 emphasizing 
again this detail, without subjecting it to the rigidity characteristic of a 
text of the Code. 

As for other signs denoting the reservation of the Eucharist, it would 
be useful to keep in mind the following: the Instruction Eucharisticum 
mysterium also noted, in addition to the lamp, the responsibility for keep
ing vigil to indicate the presence of the Holy Eucharist in the tabernacle, 
by means of the canopy or another suitable means, defined by the appro
priate authority (EMys 57). The Ritual on Holy Communion and Worship 
of the Eucharistic Mystery outside of Mass makes the same point.3 As a 
result, in addition to the lamp prescribed by the existing Code, the pres
ence of the Eucharist in the tabernacle must also be indicated by a canopy 
or by any other suitable means being determined by the appropriate au
thority. 

2. SCDW, Rituale Romanum, De sacra communioneet cultu mysterii eucharistici extra 
Missam, June 21, 1973, no. 1 1  (Typis polyglottis Vaticanis 1973). 

3. Ibid. 
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§ 1.  In ecclesiis ant oratoriis quibus datum est asservare 
sanctissimam Eucharistiam, fieri possunt expositio
nes sive cum pyxide sive cum ostensorio, servatis 
normis in libris liturgicis praescriptis. 

§ 2. Celebratione Missae durante, ne habeatur in eadem 
ecclesiae vel oratorii aula sanctissimi Sacramenti 
expositio. 

§ 1. In churches or oratories which are allowed to reserve the blessed Eu
charist, there may be exposition, either with the ciborium or with the 
monstrance, in accordance with the norms prescribed in the liturgical 
books. 

§ 2. Exposition of the blessed Sacrament may not take place while Mass 
is being celebrated in the same area of the church or oratory. 

SOURCES: § 1: c. 1274 § 1; CodCom Resp. X, 14 iul. 1922 (AAS 14 [1922] 
529); CodCom Resp. 3 ,  6 mar. 1927 (AAS 19 [1927] 161); 
EMys 60, 62 66; HCW 82-90 
§ 2: EMys 61; HCW 83 

CROSS REFERENCES: cc. 934 § 1, 937, 938 § 2, 942-944 

COMMENTARY ------

Juan Ignacio Banares 

This canon is new, and modifies the criteria of c.1274 § 1 CJC/1917. 
In fact, regarding § 1, the foregoing canon set forth that a just cause was 
necessary to expose the blessed sacrament in a simple way, with the cibo
rium; and just and grave cause "above all public" was required as well as 
permission from the local ordinary-even in the churches belonging to an 
exempt religious order-to expose the Eucharist with the monstrance, ex
cepting the feast of the Blessed Body and Blood of Christ and its octave 
(during the solemn Mass and vespers). 

The current norm, on the other hand, does not indicate the need for 
any permission or for any special cause for exposing the blessed sacra
ment, whether in the ciborium or in the monstrance. This means, on the 
one hand, that the exposition is understood not as something extraordi
nary for exceptional situations, nor as a privilege, but as an authentic way 
of expressing-and encouraging-the worship of the blessed Eucharist 
outside the Mass ( cf. CCC 1387) for all of the faithful and under ordinary 
circumstances. Its final objective consists in inciting the desire for 
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receiving holy communion ( cf. EMys 60). Therefore, devotion as a cause 
and the benefit of the faithful will be sufficient as objectives, a benefit 
that is intrinsic merely by their attendance. On the other hand, it means 
that the criterion is left to the discretion of the pastors since they are the 
ones who know best the situation and the opportunities of a particular 
group of faithful. In the third place, a positive intention is discerned on 
the part of the legislator, which is to consider the practice praiseworthy, 
even frequent, providing there is a sound reason for the souls of the faith
ful. In the fourth place, it is estimated that the prudence itself that is exer
cised by the pastors may determine when it is convenient to expose the 
blessed sacrament either with the ciborium or with the monstrance. And, 
finally, for further details the specific norms prescribed for each moment 
in the respective liturgical books are enough. In some cases, such as in 
the seminars, celebration of the exposition of the blessed sacrament is 
exhorted several days a year, in keeping with the norms of the Instruction 
Eucharisticum mysterium and those set down by the local ordinary. 1 It 
should be said that in none of the liturgical books are there any restric
tions about this norm. 

Regarding what is established in § 2, nothing was said in CJC/1917. In 
subsequent documents of the Holy See it was determined that it was not 
licit-in the absence of a need, grave cause, or special dispensation-to 
celebrate other high or low Masses at the altar where the blessed sacra
ment was exposed in the monstrance, 2 or where the blessed sacrament 
was exposed in the ciborium, either in or out of the tabernacle.3 

The Instruc tion Eucharisticum mysterium straightforwardly and 
definitively prohibited the celebration of Mass in a church where the 
blessed sacrament was being exposed, thereby formally abrogating the 
concessions and traditions to the contrary "etiam speciali mentione dig
nis" (EMys 61). Thus, a norm of definitive and absolute character is estab
lished. It is a question of enhancing the sacrific ial character of the Holy 
Mass, and enhancing the moment of consecration as the cause of the tran
substantiation that generates-in that instant-the ac tual presence of 
Christ under the appearance of the sacred species. Hence, it is recom
mended that, inasmuch as possible, the blessed sacrament not be reserved 
in the tabernacle simultaneously when it is located at the altar where the 
Holy Mass is going to be celebrated ( cf. EMys 55). But, it is also a question 
of making it obvious that of itself the celebration of the Eucharistic mys
tery includes, in the most perfect way, that internal communion which is 
motivated by exposition of the blessed sacrament (c f. EMys 61). Thus, 
when the Eucharist is exposed continually, its exposition must be inter-

1. Cf. SCCE, Instr. De institutione liturgica in seminariis, Pars prior, no. 27, in Notitiae 
15 (1979), p. 536. 

2. Cf. SCR, Reply, April 4, 1919, in AAS 1 1  (1919), p. 246. 
3. Cf. SCR, Reply, July 27, 1927, in AAS 19 (1927), p. 289. 
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rupted whenever the Mass is going to be celebrated in the church or ora
tory, unless it can be celebrated in a chapel separate from the place of the 
exposition, and unless at least a few faithful can remain in adoration of 
the exposed sacrament (cf. EMys 61). Ritual on Holy Communion and 
Worship of the Eucharistic Mystery outside of Mass4 does not change 
these indications, but includes them in their entirety. 

4. SCDW, Rituale Romanum, De sacra communione et cultu mysterii eucharistici 
extra Missam, May 21, 1973 (Typis polyglottis Vaticanis 1973). 
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Commendatur ut in iisdem ecclesiis et oratoriis quotan
nis fiat sollemnis sanctissimi Sacramenti expositio per 
congruum tempus, etsi non continuum, protracta, ut com
munitas localis eucharisticum mysterium impensius me
ditetur et adoret; huiusmodi tamen expositio fiat tantum 
si congruus praevideatur fidelium concursus et servatis 
normis statutis. 

It is recommended that in these churches or oratories, there is to be each 
year a solemn exposition of the blessed Sacrament for an appropriate 
time, even if it be not continuous, so that the local community may more 
attentively meditate on and adore the eucharistic mystery. This exposition 
is to take place only if a fitting attendance of the faithful is foreseen, and 
the prescribed norms are observed. 

SOURCES: c. 1275; EMys 63; HCW 86 

CROSS REFERENCES: cc. 898, 934 § 1, 941 § 1, 943 

COMMENTARY ------

Juan Ignacio Bafiares 

This canon is imbued with an immediate pastoral objective based on 
the dogmatic truth of the actual, real and substantial presence of Jesus 
Christ in the Eucharist, and as a result, with the necessity to fulfil a two
fold duty. The first is, of course, the duty of publicly expressing this faith 
of the Church, thus teaching it to all of the faithful with signs suitable for 
their understanding and benefit. The second duty is to facilitate to the 
faithful the worship of the blessed Eucharist. If the Church wants to trans
mit this truth and favor the adoration of the blessed sacrament and medi
tation of this truth of the Catholic faith, it is desirable that the places 
where the Eucharist is reserved ( churches or oratories), periodically, at 
least, off er public worship in a solemn way. Because of this, the canon es
tablishes that this possibility should be offered to the faithful at least once 
a year. 

From a historical standpoint, this norm has its antecedent in the ob
servance prescribed in c. 1275 of the CJC/1917, that of the Forty Hours 
established in order to recollect the time that the body of Christ remained 
in the sepulchre until his resurrection. However, the text of the present 
Code takes into consideration the diversity of customs and situations that 
exist within the context of the Latin Rite: thus it does not ref er explicitly 
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to the Forty Hours, but to "an adequate time,"  and does not require it to 
be continuous, but makes possible its interruption. The Letter Dominicae 
coenae sent by John Paul II to all bishops a short time before the promul
gation of the Code, explicitly compiled the multiple forms of adoration of 
the blessed sacrament, and cited among them the private prayers offered 
individually, the organized (scheduled) hours of adoration, the exposi
tions-more or less lengthy-of the Eucharist, the Forty Hours, the bene
dictions, expositions, and the Eucharistic congresses. 1 

On the other hand, as a product of the legislator's intention to en
courage the worship of the sacred Eucharist as part of the ordinary and 
daily life of the Church and of the faithful, the present text does not pre
scribe the intervention of the local ordinary for approving the days of the 
intended worship, a prescription that was retained in the Instruction Eu
charisticum mysterium (no. 63) and in the edition of the Ritual on Holy 
Communion and Worship of the Eucharistic Mystery outside of Mass2 

precedent to the Code. 

Furthermore, since the objective of the norm is directly pastoral, it 
points out that to carry out this act two prior conditions must be taken into 
account-evident in any case by common sense. The more general condi
tion is that the pre-established norms can be fulfilled (from the context it is 
evident that the existing liturgical norms are meant); and the more particu
lar and specific norm has to do with the reasonable expectation of a suffi
cient number of faithful in attendance. It must be kept in mind that the 
reference to "proportionate attendance" does not mean that an overly large 
number of faithful is required, rather, just the necessary number for the 
blessed sacrament to be continuously accompanied with the proper dig
nity. The required proportion will be a function of the established duration 
intended for this part of the worship; here, likewise, the diversity of cir
cumstances and places leave room for judicious determination. Thus, it is a 
question of making available the necessary mechanism for the carrying out 
of this portion of the worship, keeping in mind it should not be done if it is 
detrimental to the security or dignity owed to the Eucharist. In such cases 
it is permissible-as an exception to the general rule-to forgo compliance 
with this norm of exhortative nature. 

This norm may reach prominence according to the moment, or needs 
of the faithful themselves, for example, in the face of a formation of semi
nary students, 3 or in other teaching centers that have a church or oratory 
with a reservation of the Eucharist. 

1. Cf. JOI-IN PAUL II, Letter Dominicae Coenae, February 24, 1980, in AAS 72 (1980), p. 1 18. 
2. Cf. SCOW, Rituale Romanum, De sacra communione et cultu mysterii eucharistici 

extra Missam, June 21, 1973, no. 86 (Typis polyglottis Vaticanis 1973). 
3. Cf. SCCE, Instr. De institutione liturgica in seminariis, June 3, 1979, no. 27, in 

Notitiae 15 (1979), p. 536. 
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Minister expositionis sanctissimi Sacramenti et bene
dictionis eucharisticae est sacerdos vel diaconus; in 
peculiaribus adiuntis, solius expositionis et repositionis, 
sine tamen benedictione, est acolythus, minister extraor
dinarius sacrae communionis aliusve ab Ordinario loci 
deputatus, servatis Episcopi dioecesani praescriptis. 

The minister of exposition of the blessed Sacrament and of the eucharistic 
blessing is a priest or deacon. In special circumstances the minister of ex
position and deposition alone, but without the blessing, is an acolyte, an 
extraordinary minister of holy communion, or another person deputed by 
the local Ordinary, in acc ordance with the regulations of the diocesan 
Bishop. 

SOURCES: c. 1274 § 2; SDO V, 3; MQ VI; HCW 91 

CROSS REFERENCES: cc. 134 § §  1-3, 230 § §  1 et 3,  376, 835 § 3, 910 § 2 

COMMENTARY ------

Juan Ignacio Baiiares 

In this canon the modifications undergone since the legislation of the 
CJC/1917 are noteworthy. In fact, c. 1274 § 2 CJC/1917 named both the 
priest and the deacon as ministers of the exposition and the Eucharistic 
reservation, although it was pointed out that the latter was not a minister 
of the benediction with the blessed sacrament except in those cases in 
which he would be taking viaticum to a sick person. In the Conciliar Con
stitution Lumen gentium, when speaking of the deacons it was noted that 
for them it was fitting, to the degree that they might have been entrusted 
by competent authority "to be custodian and distributor of the Eucharist" 
(LG 29). Shortly after that, the Motu proprio Sacrum diaconatus ordinem 
of June 18, 1967, included among the functions of the deacons, to the de
gree that they may have been entrusted by the local ordinary, that of "re
serving the Eucharist, distributing it to themselves or to others, taking it 
as Viaticum to the sick, and giving the so called 'benediction' to the people 
with the sacred vessel" (SDO 22.3). 

In the first edition of the Ritual on Holy Communion and Worship 
of the Eucharistic Mystery outside of Mass, 1 June 21, 1973 , the priest and 

1. Cf. SCDW, Rituale Romanum, De sacra communione et cultu mysterii eucharistici 
extra Missam, June 21 ,  1973, no. 91 (Typis polyglottis Vaticanis 1973). 
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the deacon were designated as ordinary ministers for the exposition and 
benediction with the blessed sacrament ( cf. SDO 22.3), and it was added 
that in their absence, or if disabled, the exposition and reposition of the 
Eucharist could be executed by: a) an acolyte or an extraordinary minister 
of the Eucharist; or b) any member of a lay pious association-of men or 
women-dedic ated to Eucharistic adoration and assigned for that en
deavor by the local ordinary. Other than this, it was noted that in these 
cases benediction with the blessed sacrament could not be given. Thus, it 
was permissible for the deacon to give the Eucharistic benediction regu
larly when exposing the blessed sacrament, and the religious or laypeople 
of either sex were allowed only to expose or reserve it (but never to give 
the benediction), although in such cases, a prior lay ministry or an explicit 
assignment from the local ordinary was required. The present c. 910 § 2 
designates as an extraordinary minister of the Eucharist the acolyte or an
other faithful appointed as extraordinary minister according to c. 230 § 1 
(where the conferral of the stable ministries of acolyte and lector is dealt 
with; cf. also § 3 of the same canon). The latest editions of the ritual corre
spond to the new text of the Code. 

Here the Code has also adopted the preceding norms while simplify
ing the conditions required for religious or laypersons: it suffices to have 
been entrusted by the local ordinary. Once again, the eminently pastoral 
objective of the norm has prompted consideration of the possible range of 
circumstances and given primacy to the proximity of the ordinary for eval
uating them on each occasion. 

In any case, it should be taken into account that the deacon must not 
give the benediction when priests are present. In fact, in a reply given to a 
question asked to the pertinent congregation it was said that when the rit
ual uses the expression sacerdos vel diaconus, even if it does not explic
itly add the c ondition eo deficiente, in no way does it mean that the 
deacon can give the Eucharistic benediction if priests who are not im
peded are present. The reason, which was also brought up when the ques
tion of whether a deacon was able to preside at the rec itation of the 
liturgy of the hours in the presence of priests under no canonical impedi
ment, rests on the fact that, according to the mind of the legislator, the 
deacon is ordained in order to assist the presbyter or substitute for him to 
the degree which is necessary and possible. 2 Consequently, a fortiori 
priests and deacons have to be either absent or impeded for a lay or reli
gious person not ordained in sacris to participate, even if he has been le
gitimately entrusted by the local ordinary. 

Whenever, in spec ial c ircumstances, and with due permission, a 
faithful who has not received the sacred orders participates, he may con
duct the exposition, either by opening the door of the tabernacle, by 

2. Cf. Notitiae 12 (1976), p. 47. 
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placing the ciborium on the altar, or by placing the ostensorium in the 
monstrance. 3 

Finally, it is necessary to be mindful of the call to respect the pre
scriptions, not only the general ones, but also the specific ones that in spe
cial cases may have been issued by the diocesan bishop. 

3. Cf. SCDW, Rituale Romanum, De sacra communione et cultu . . .  , cit., no. 91.  
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§ 1. Ubi de iudicio Episcopi dioecesani fieri potest, in 
publicum erga sanctissimam Eucharistiam veneratio
nis testimonium, habeatur, praesertim in sollemni
tate Corporis et Sanguinis Christi, processio per 
vias publicas ducta. 

§ 2. Episcopi dioecesani est de processionibus statuere 
ordinationes, quibus earum participationi et digni
tati prospiciatur. 

§ 1. Wherever in the judgement of the diocesan Bishop it can be done, a 
procession through the streets is to be held, especially on the solem
nity of Corpus Christi, as a public witness of veneration of the 
blessed Eucharist. 

§ 2. It is for the diocesan Bishop to establish such regulations about pro
cessions as will provide for participation in them and for their being 
carried out in a dignified manner. 

SOURCES: § 1: c. 1291; EMys 59; HCW 101-104 
§ 2: c. 1295; SCRit Resp., 28 oct. 1922 (AAS 16 [1924] 103-
104); SCRit Resp., 24 aug. 1933; SCRit Resp., 25 aug. 1938; 
EMys 59; HCW 101 

CROSS REFERENCES: cc. 376, 530,6°, 898 

COMMENTARY -------

Juan Ignacio Baiiares 

In CJC/1917 there was a brief title containing six canons (1290-1295) 
about sacred processions. These types of processions were defined there 
as ordinary and extraordinary-as well as the functions and participation 
of the people involved: local ordinary, parish priests, members of religious 
orders, etc. In one of these canons (1291) the Eucharistic procession on 
occasions of the solemnity of the body and blood of Christ was discussed, 
and it was recommended that only one procession should take place on 
that date in each city, leaving from the princ ipal church with all of the cler
gymen, male members of religious orders, and secular brotherhoods; the 
other churches could, at the discretion of the local ordinary, organize their 
own processions within the octave. However, the Code does not specifi
cally discuss the norms pertaining to the processions. Obviously this 
omission does not mean that their desirability is doubted, and this is 
shown in the same Code (c. 530,6°) where it mentions the functions that 
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are specifically entrusted to the parish priest, which include that of lead
ing the processions outside the church. Other than this, the practice is 
founded in the history and tradition of the Church, and has also been de
fended and encouraged in the latest pontificates ( cf. MF 32). The same In
struction Inaestimabile donum of April 3, 1980, specifically refers to the 
Eucharistic processions and defers to the Roman Ritual ( cf. ID 22). Also, 
the Catechism of the Catholic Church, promulgated by John Paul II, cites 
specifically-following a text of the Encyclical Mysterium fidei-the pro
cessions, when discussing the Eucharistic worship ( cf. CCC 1378). 

Consequently, it is necessary to interpret the silence of the Code as 
an application of two general principles that appear frequently in the legis
lative text when discussing this type of subject. The first has to do with 
leaving the development of many specific norms to the rituals and instruc
tions of the appropriate congregations-because, among other things, the 
criteria may change with the passage of time and, obviously, it is easier to 
change the text of a specific norm than the text of the Code. The second 
principle involves leaving in the hands of the local ordinaries or of the di
ocesan bishops whatever is pertinent to pious customs that, nonetheless, 
could have a wide diversity of roots and customs according to time and 
place. These consequently require the exercise of prudent discretion to 
understand and appraise them in their own context and take pertinent 
measures about their desirability and timeliness, their inclination, organi
zation and control. That is the aim of § 2 of the canon on which we com
mented: that it transfers to the diocesan bishops the duty to establish 
norms about the processions-to any and all of them-specifically for the 
purpose of guaranteeing participation (since by definition, it is not just a 
public ceremony, but one that tends to congregate a multitude of the faith
ful, a large gathering) and the decorum (since it is a form of worship 
which requires certain minimum conditions of dignity and security). 

Paragraph 1 incorporates the idea of the brief text contained by the 
Eucharisticum mysterium which recommended the Eucharistic proces
sions, especially during the feast of the body and blood of Jesus Christ, as 
a public testimony of faith and piety, and reminded the local ordinary of 
the duty to evaluate the occasion as regards the place, disposition and se
curity for the proper veneration of the blessed sacrament ( cf. EMys 59). 

The Ritual on Holy Communion and Worship of the Eucharistic 
Mystery outside of Mass 1 incorporates in its entirety the paragraphs of 
the foregoing instruction, but exchanges-in the latest editions-the term 
''local ordinary" for that of "diocesan bishop." Furthermore, it gives a few 
additional indications of interest that contribute to the general treatment 
of this subject and also helps to understand the spirit of what is pre
scribed in this paragraph of c. 944. 

1. Cf. SCDW, Rituale Romanum, De sacra communione et cultu mysterii eucharistici 
extra Missam, June 21 ,  1973, no. 101 (Typis polyglottis Vaticanis 1973). 
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This document points out, in the first place, the particular impor
tance and significance- in the pastoral life of the parish or city- acquired 
by the procession that is customary during the solemnity of the body and 
blood of the Lord, or on a nearby date that may seem more appropriate. 
Consider, for example, the possibility of having the procession on the Sun
day nearest to the feast, in the case that the day of the solemnity is not a 
civic holiday. In the second place, the convenience of holding the proces
sion is emphasized, provided that circumstances permit and the proces
sion can be a sign of faith and common adoration. Assuredly, this is one of 
the ways to comply with what is indicated in c. 898, asking the faithful for 
the "utmost adoration" in the worship of the Eucharist, and also asking 
the pastors of souls "assiduously to instruct the faithful about their obliga
tion in this regard." Preference is also given to the holding of a single pro
cession in each city, although it is also permissible-at the discretion of 
the local ordinary-to celebrate other processions in different parts of the 
city (if it is a very large one) when pastoral reasons consider it advisable. 
On the other hand, it is specified that whenever the Eucharistic proces
sion cannot take place, it will be desirable to have another type of public 
celebration, either for the entire city-in the cathedral-or in different 
points of the same city. 2 

As for the most suitable time for the procession, the ritual sets forth 
the pref erred criterion of its taking place either immediately after the cele
bration of the Mass where the sacred species which is to be exposed is 
consecrated, or by leaving adequate space between these two events set 
aside for public adoration of the blessed sacrament in the church. 3 

Regarding the specific organization of this act of worship, it must be 
noted that arrangements are to be made about the disposition of the par
ticipants, the ornamentation of the streets and public squares of the city, 
and the probable stations along the route-including the Eucharistic 
benediction in each one-in keeping with the customs of each place. Fi
nally, it is indicated that any chants and prayers used during the proces
sion must be directed toward focusing the complete attention of the 
faithful on the Lord,4 and the expression of their faith in Christ. 

2. Cf. ibid. , no. 102. 
3. Cf. ibid. , no. 103. 
4. Cf. ibid. , no. 104. 
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CAPUT III 
De oblata ad Missae celebrationem stipe 

CHAPTER III 

The Offering Made for the Celebration of Mass 

§ 1.  Secundum probatum Ecclesiae morem, sacerdoti cui
libet Missam celebranti aut concelebranti licet sti
pem oblatam recipere, ut iuxta certam intentionem 
Missam applicet. 

§ 2. Enixe commendatur sacerdotibus ut, etiam nulla re
cepta stipe, Missam ad intentionem christifidelium 
praecipue egentium celebrent. 

§ 1. In accordance with the approved custom of the Church, any priest 
who celebrates or concelebrates a Mass may accept an offering to 
apply the Mass for a specific intention. 

§ 2. It is earnestly recommended to priests that, even if they do not re
ceive an offering, they celebrate Mass for the intentions of Christ's 
faithful, especially of those in need. 

SOURCES: § 1: c. 824 § 1; PAULUS Pp. VI, m. p. Firma in traditione, 
13 iun. 1974 (AAS 66 [1974] 308); Seer. St. Normae, 17 iun. 
1974 

CROSS REFERENCES: § 1: cc. 6 § 2, 946, 951 § 2, 1308 § 3 
§ 2: cc. 222 § 1 ,  281, 904, 1274 

COMMENTARY ------

Joaquin Calvo-Alvarez 

I. Beginning in the first paragraph of the canons that regulate the dis
cipline of stipends (stips), the CIC clearly establishes the legitimacy of 
this canonical institution. It is, therefore, a licit institution based on an 
"approved usage of the Church." Once the liceity is set down, the next 
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canon ( c. 946) goes one step farther by praising the conduct of the Chris
tian people which is a concrete way of contributing to the "good of the 
Church." 

1. The text of § 1 is inspired in part by the Motu proprio of Paul VI's 
Firma in traditione of April 13, 197 4.1 Obviously, it also takes into account 
c. 824 § 1 of the CJC/1917.2 

2. From the historical viewpoint the stips seems to have had its ori
gin in the offertory of the Mass, during which the faithful who participated 
in the Eucharistic celebration offered primarily the bread and the wine for 
the sacrifice, as well as other natural gifts, both for sustenance of priests 
and as food for the poor. 3 In this manner the stips offered was properly 
united with the Eucharistic celebration itself.4 

As for the nature of the stips, most of the authors who dealt with the 
subject maintained that it was an oblation of the Christian faithful on the 
occasion of the Eucharistic sacrifice, so that it would be celebrated and 
applied for their intention, and also to help provide for the sustenance of 
the ministers as well as to attend to the different needs of the Church. 5 

At this point it seems appropriate to refer to some of the reasons for 
the legitimacy of this ecclesial usage. Miguelez notes that the minister of 
worship has the right to be provided for; he also states the justification is 
inferred from 1 Cor 9:7 and 136. Another important reason is the fact that 
since the Eighth century the Church has admitted it. The author adds that 
there is no simony in this usage since the stipend is not receivedjor the 
Mass, but on the occasion of it, for the sustenance of the celebrant.7 Man
zanares, on the other hand, considers other reasons or features that facili
tate understanding regarding the justification for the stipend: "the attitude 
of the magisterium: it struggled against the abuses, but it also def ended its 

1. Cf. AAS 66 (1974), pp. 308ff; also the text of this mp in Comm. 6 (1974), pp. 1 17-119. 
The reference to the express consideration of this antecedent, in Comm. 13 (1981), pp. 430-
431. 

2. Manzanares affirms that, in this matter of stipends, the CIC "reproduces the old law, 
save a few innovations clearly indicated" (J. MANZANARES-A. MOSTAZA-J.L. SANTOS, Nuevo 
Derecho parroquial (Madrid 1990), p. 247). 

3. Cf. Comm. 4 (1972), p. 57. The report was compiled by W. Onclin, acting as the Relator 
of the coetus "de Sacramentis." 

4. Cf. ibid. According to Jungmann, in the light of Christian tradition, the stipend is a gift 
given by God that, just like the bread and wine, is oriented to the Sacrifice of the New 
Testament (J.A. JUNG MANN, El Sacrificio de la Misa. Tratado historico-liturgico (Madrid 
1953), pp. 654-655). 

5. Cf. Comm. 4 (1972), pp. 57-58. 
6. The mp Firma in traditione points out some texts of the New Testament which shed 

light on the legitimacy of this traditional use. In addition to 1 Cor 9:7-14, see Lk 10:7 and also 
1 Tim 5:18. Cf. AAS 66 (1974), p. 308. 

7. Cf. L. MIGUELEZ, commentary on C. 824, in L. MIGUELEZ-S. ALONSO MORAN-M. CABREROS 
DE ANTA, Codigo de Derecho Canonico y Legislacion complementaria. Texto latino y 
version castellana, conjurisprudencia y comentarios (Madrid 1976). 
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legitimacy before the puritans." He also pointed out that the same eccle
sial discipline that regulates it in detail in order to avoid the slightest hint 
of negotiation, is proof of the legitimacy of this ancient usage. 8 

As for the interpretation, both of this canon and succeeding ones 
which ref er to the stipend offered for the celebration of the Mass, it is nec
essary to keep in mind what is stated in c. 6 § 2, which prescribes that "to 
the extent that they reproduce the ancient law, the canons of this Code 
must be understood by also keeping in mind the canonical tradition." And 
it is clear that in regards to this subject the CIC substantially reproduces 
the ancient law. 9 

3. In the new CIC the term stipendium is no longer used. This 
word-as Onclin explains-seems alien to the very nature of this oblation, 
as it could mistakenly indicate that the oblation is made as reward or re
muneration for carrying out the celebration. On the contrary, stips as his
torically recorded, means most appropriately that the oblation is done for 
the carrying out of a public task, or to honor God, or to help the poor, 
being therefore more compatible with the nature of the oblation on occa
sion of the Eucharistic celebration. 10 

Already in the rubrics of the chapter (the third of tit. III of book IV) 
the CIC ceases to use stipendium, substituting stips for that term 11 ; and 
in cc. 945-958, which regulate this canonical institution, stips is used as 
the only term. It is then a question of making clearer that what is being 
regulated is an offering and not some sort of tribute. 12 The exclusive use 
of the new term in the canons we studied therefore clarifies the very na
ture of this institution, improving the diction used in CJC/1917. 

In any case it is desirable to be mindful that CJC/1917 did not use 
only the term stipendium. From the first canon on this subject (c. 824) 
two words claiming to be equivalent were used: eleemosyna and stipen
dium (also cf. the rubrics of the art. 4 of chapter I of tit. III of book III, 
which used the same terms) . Even cc. 824-844 which dealt with eleemo
syna, used primarily this same term, as well as stips at times; thus, stipen
dium was used very few times in the CJC/1917. However, the variation of 
the term which is the indicator of the institution for expressing with more 
precision its nature is a subject of the new Cle. Alonso Lobo explains that 
"among the Romans stipend meant the payment and the sustenance of the 
soldiers; the Apostle made use of the word to indicate the right of the 

8. J. MANZANARES, commentary on c. 945, in Salamanca Com. 
9. A. MARZOA says that "the new Code . . . substantially maintains the same prior 

discipline" (commentary on cc. 945-947, in Pamplona Com). See also supra note 2. 
10. Cf. Comm. 4 (1972), p. 57. 
1 1 .  Nevertheless, c .  1308 § 3 makes use of the noun eleemosyna. Perhaps this is due a lack 

of coordination on the part of the codifiers, since the intention was obviously to maintain a 
consistent terminology. 

12. The stips is an oblatio. Cf. c. 946. 
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ministers of Christ and of the souls to live off their spiritual work, to be 
supported by the faithful they serve."13 

While the work of reform of the CIC/1917 progressed, Paul VI ex
pressed the traditional feeling of the Church about this institution, in 
which the faithful, inspired by a religious and ecclesial affection, come 
closer to Christ, who offers himself under the appearance of the host, and 
through this receive a greater abundance of fruits. The nature of the insti
tution is therefore clear, and the terms used by the CIC to designate it ex
press more clearly than the CIC/1917 that nature. However, some official 
translations, as, for instance, Spanish, use the term estipendio. It is thus of 
interest to keep in mind the change in terminology of the CIC as well as its 
meaning so it is not obscured by the retention of the Spanish term estipen
dio that, otherwise, benefits from a broad and traditional usage. 14 

4. The stips offered for the celebration of the Mass does not consti
tute ajuridical obligation for the faithful who expects the celebrant to 
renew with this sacrament the sacrifice of Calvary and apply it for the per
son's own intention. This is emphasized in § 2 of the present canon. That 
is, the stipend for the Mass is not a sort of tribute or tax; nor is it the eco
nomic retribution for a service rendered. This matter is "res sane gravis 
multumque postulans prudential, " 15 and throughout history the pastors of 
the Church have shown a diligent vigilance on this point. 

In the ninth to eleventh centuries there were oblations for Masses; 
they were spontaneous offerings of the faithful. However, "it was already a 
long time since the clergy had the tendency to claim a tax determined by a 
tariff for these services." 16 The Church strove to retain the gratuity of min
isterial services and reminded priests that they were forbidden to demand 
a retribution. 17 

The Council of Trent issued a clear orientation on this subject: the 
bishops should prohibit "Importunas atque illiberales eleemosynarum ex
actiones potius quam postulations." 18 

The detailed normative determination of the Church on this delicate 
subject effectively avoids the danger of uses more or less related to si
mony.19 

13. A. ALONSO LOBO-1. MIGUELEZ DOMiNGUEZ-S. ALONSO MORAN, Comentarios al C6digo de 
Derecho Canonico, II (Madrid 1963), p. 232, note 125. 

14. Cf. mp Firma in traditione, in AAS 66 (1974), p. 308. 
15. Cf. ibid. , p. 309. 
16. A. FLICHE-V. MARTiN, "Historia de la Iglesia," vol. VII: El orden feudal, given by 

E. AMANN and A. DUMAS (Valencia 1975), p. 282. 
17. Cf. ibid. 
18. Sess. XXII, Decretum de observandis. Cf. MANSI, Sacrorum Conciliorum nova e t  

amplissima collectio, vol. 33 (Graz 1961), col. 132. Cf. also JUNGMANN, El Sacrificio d e  la 
Misa ... , cit., p. 654, note 127. 

19. Cf. Comm. 13 (1981), p. 430. Regarding the history of Mass stipends, cf. JUNGMANN, El 
Sacrificio . . .  , cit., pp. 653-654. 
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5. Applying the Mass for a determined intention ("iuxta certam inten
tionem") according to the language of the canon, seems to assume the tra
ditional doctrine of the so-calledfruits of the Mass.20 According to this, 
the "stipend corresponds to the application of the special fruit of the sac
rifice"21 (see commentary on c. 901). 

6. The priest who concelebrates the Mass may also receive a stipend. 
To the norm of c. 824 § 1 CJC/1917, the Coetus de sacramentis for the revi
sion of the norms added this legitimate possibility. 22 

7. The law does not consider as proper-as juridical-the obligation 
that a priest may have taken on from the faithful to celebrate a Mass for an 
intention (of the faithful). The law only intervenes when, further, the 
faithful offer an oblation (stips) for that purpose and the priest accepts it. 
This is the hypothetical situation generated by the regulation of cc. 945ff. 
However, the will of the Church obviously has a greater range, since the 
pastoral care surpasses what is strictly juridical: § 2 of c. 945 responds to 
this desire of the Church, that of the priest welcoming in every case the 
intentions of the faithful. 

II. Paragraph 2 highlights the pastoral attitude that is necessary for 
the priest to have: to attend to the faithful and to celebrate, as much as 
possible the Mass for their intentions, whether he receives a stipend or 
not. Priests must cultivate poverty and selflessness with fervent apostolic 
spirit (cf. PO 21), attending therefore with utmost availability-even with
out a stipend-to the petitions of the faithful. It is, therefore, true that 
every priest may (licet) receive a stipend, but what matters most is-the 
Churc h  in any case must provide for the dignified sustenanc e  of the 
clergy23-that he celebrate the Mass for the intentions of the faithful even 
if he will not receive any stipend. This is what seems to be emphasized by 
§ 2 of this canon. 

1. This fervent recommendation is a novelty of the CIC regarding the 
CJC/1917.24 It was introduced by the appropriate coetus for the revision of 
the Code, with no official evidence of any norm or document that could be 
considered as a source of what is stated in this paragraph. 

2. The stated acquiescence of priests regarding the petitions of the 
faithful to apply the Mass for their intentions is a specific and important 
manifestation of the necessary ministry of service that they owe the peo
ple, since the "mission entrusted by the Lord to the pastors of his people is 
a real service, that in the sacred scriptures is called diaconia, that is, min
istry" (LG 24). Furthermore, being mindful that "the custom of asking for 

20. Regarding this point one should refer to A. ALONSO LOBO, Comentarios al C6digo . . .  , 
cit., pp. 210-211 ;  also J.A. SAYES, El misterio eucaristico (Madrid 1986), pp. 344-347. 
21. Cf. A. ALONSO LOBO, Comentarios al C6digo . . .  , cit., p. 235. In the same vein, cf. 

F. G6MEZ-SALAZAR, Instituciones de Derecho Canonico, T. II (Leon 1891), p. 484. 
22. Cf. Comm. 4 (1972), p. 57; also c. 951 §2. 
23. Cf. PO, 20 and 21; cf. also cc. 281 and 1274. 
24. Cf. Comm. 4 (1972), p. 57. 
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private intentions ... the celebration of the Holy Mass for a particular in
tention is always a testimony of living faith. " This gives support to the 
stated availability of the priest. 25 

3. The legislator shows here a spec ial determination to encourage in 
this point the pastoral spirit of the priests. He brings up the fact that the 
expression used to urge them strongly (enixe commendatur) to follow 
this manifestation of the pastoral meaning should be the same as that em
ployed by c. 904 when it also exhorts the priests to the daily celebration of 
the Eucharistic sacrifice. 

4. In this fervent recommendation that we are discussing, the CIC is 
conscious of all the faithful of Christ, but mainly of the needy, the poor. 
This special attention of the Church to those who lack abundant or merely 
ordinary resources is a living reflection of that messianic signal that Jesus 
Christ mentions together with other miraculous signals: "the poor are 
evangelized" ( cf. Mt 11:5). 

5. The priest needs sufficient inner freedom to attend to the intention 
of the Mass intentions of the faithful "etiam nulla recepta stipe. " That is, it 
is necessary-and the paragraph makes reference to this-for the priest 
not to make his ministry conditional on whether he receives stipends or 
not. However, one must not forget not only the liceity of receiving sti
pends (1 §) but-as Agustoni asserts-"the majority of the priests in this 
world, even in our present day society, still support themselves resorting 
to the offerings for the celebration of the masses."26 T herefore, to facili
tate the proper spiritual freedom of the priest, it is necessary to promote 
his sufficient economic freedom both by urging the responsibility of the 
faithful in the support of the clergy-as made evident in c. 222 § 1-as on 
the side of the ecclesiastic hierarchy, by trying to provide, inasmuch as 
possible, more reliable means of sustenance. This is something legitimate 
and even good, and sometimes nec essary to support the priests finan
cially, since the stipend offered for the celebration of the Mass for a spe
cific intention never ceases to be a voluntary offering of the faithful, and is 
never actually required. The ecclesiastical organization apparently must 
avoid the habit of relying on such donations as the princ ipal means of sus
tenance of the clergy, as it in fact does by trying to apply the foresights of 
Vatican Council II and CIC (c f. PO 20-21; cc. 281 and 1274). 

25. Cf. G. AGUSTONI, ''En defensa de una tradicion antigua y piadosa. Comentario al 
decreto de la Congregacion para el clero sobre las misas colectivas, "  in L'Osservatore 
Romano, no. 13, March 29, 1991, pp. 5 and 12 (English edition: March 25, 1991 ,  pp. 2 and 10). 
26. Cf. G.  AGUSTONI, "En defensa de una tradicion antigua y piadosa ... ," cit., p. 12. 
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Christifideles stipem offerentes ut ad suam intentionem 
Missa applicetur, ad bonum conferunt Ecclesiae atque 
eius curam in ministris operibusque sustinendis ea obla
tione participant. 

Christ's faithful who make an offering so that Mass can be celebrated for 
their intention, contribute to the good of the Church, and by that offering 
they share in the Church's concern for the support of its ministers and its 
activities. 

SOURCES: PAULUS Pp. VI, m. p. Firma in traditione, 13 iun. 1974 (AAS 
66 [1974] 308); Seer. St. Normae, 17 iun. 1974 

CROSS REFERENCES: cc. 222 § 1, 945, 951 § 1 

COMMENTARY ------

Joaquin Calvo-Alvarez 

Canon 946 no longer emphasizes the lawfulness (see commentary on 
c. 945), but the goodness of the institution of the stipend. 1 

1. The contents of this canon is a novelty in regard to the regulation 
that CJC/1917 contained on this subject. The reason for including it is to 
throw light on this pious usage, while being mindful of the details of its 
long history. 2In the sober and succinct writing of the canon is surmised a 
tight synthesis of the introductory section of the Motu proprio Firma in 
traditione of 197 4. 3 

2. The Church of Christ, during its earthly period, although it was not 
instituted in order to seek earthly glory, nonetheless needs "human means 
to accomplish its mission" (cf. LG 8). The necessary use of these means, in 
the two-thousand-year life of the Church, has been frequently a reason for 
scandal by spiritualistic visions and attitudes that, upon rejecting the 
magisterium of the Church, have not understood the mystery of the word 
incarnate and its consequences as fully as it is possible in this world. 4 

1. On this point, Cf. G. AGUSTONI, ''En defensa de una tradici6n antigua y piadosa. 
Comentario al decreto de la Congregaci6n para el clero sabre las misas colectivas," in 
L'Osservatore Romano, no. 13, March 29, 1991 (English edition: March 25, 1991, pp. 2 and 
10). 

2. Cf. Comm . 4 (1972), p. 58. 
3. Cf. AAS 66 (1974), p. 308; the text of this mp of Paul VI, also in Comm. 6 (1974), 

pp. 1 17-119. 
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3. The canon emphasizes that the faithful, as they make their offering 
to be applied to the Mass for their intention, share in the concern of the 
Church for the support of its ministers and for maintaining its works and 
activities. Therefore, the ecclesial dimension stands out, inseparable from 
the purely religious or reverential dimension. 5 

4. In the first place, the faithful by their offering of "stips" share the 
concern of the Church for the support of its ministers. "The Church al
ways felt that it was necessary to assure a decent existence to the minis
ters of the worship."6 CIC/1917, also mindful of the problem of adequate 
support of the ministers of the Church, demanded a title for the sacred or
dination; this requirement had to be fulfilled before the candidate could 
receive the ordination. 7 With the new CIC "the new configuration of the in
stitute of incardination ... makes unnecessary the requirement of the ca
nonical title of ordination."8 In any case, by means of the stips, the faithful 
continue to contribute to the support of the clergy, though it is clear that it 
is not the only system for that sustenance. That is the clarification that the 
secretariat and consultants of the Code Commission made to one of the 
general animadversions brought up by one of the Fathers of the commis
sion. He planned to seek another system for the sustenance of the clergy 
without any connection ratione justitiae between the Eucharistic cele
bration and the stips. It was answered that the discipline proposed is 
rooted in a very ancient tradition of the Church ( cf. Paul VI, mp Firma in 
traditione, June 13, 1974), and it is not the only system for the sustenance 
of the clergy, where it is in effect necessary for it to be regulated by clear 
and transparent norms so as not to provide an opportunity for the abuses 
that easily slip by in this matter. 9 

Considering the facts, it must be taken into account that especially 
today, in more than a few areas, the stips offered on the occasion of the 
Eucharistic celebration are almost the only source of the economic means 
needed to attend to the various necessities of the Church as well as to the 
sustenance of the ministers.10 It seems clear that such widespread depen
dency of the c lergy in regard to their own sustenance in relation to the 

4. Cf. LG 8. Also J. CALVO-ALVAREZ, "Iglesia y Derecho," in Manual de Derecho Canonico 
(Pamplona 1991). 

5. Cf. mp Firma in Traditione, cit., p. 308. Regarding the origin and purpose of the Mass 
stipes, cf. BENEDICT XIV, De Synodo Diocesana, lib. V, ch. VIII, De eleemosina Missarum, 
yr. 1767. 

6. Cf. R. NAZ, "Honoraires des Messes," in R. NAZ (Dir.), Dictionnaire de Droit 
Canonique, col. 1203. 

7. Cf. ALONSO LOBO in Comentarios al Codigo de Derecho Canonico, II (Madrid 1963), 
p. 238. 

8. Cf. T. RINC6N-PEREZ, "Disciplina Canonica de! culto divino," in Manual de Derecho 
Canonico (Pamplona 1991), p. 569. 

9. Cf. Comm. 15 (1983), p. 200. 
10. Cf. Comm. 4 (1972), p. 58. 
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stipends of Masses of the faithful is a real situation that is quite desirable 
to overcome. 

5. As we have seen, and as the canon points out, the faithful, besides 
contributing to the sustenance of the ministers through the stips, also par
ticipate in the sustenance of the activities of the Church. 

In the work of developing the new CIC, it was originally included in a 
second paragraph of this canon that for this purpose, the authority who 
would administer the contributions of the faithful would be primarily the 
diocesan bishop, always respecting the will of the contributors. Thus it 
was felt that the diocesan bishop was the appropriate authority to admin
ister these economic means and, to an appropriate extent, attend thereby 
to the needs of the Church in his own diocese.1 1 However, in the revision 
of the schema by the appropriate Coetus studiorum during the meeting 
days October 9-12, 1978, in the cited paragraph submitted to the authority 
of the diocesan bishop in this matter, it was decided by the agreement of 
all the members of the coetus to have it suppressed, in acknowledgment of 
the objections raised. 12 It seems clear that this suppression is related to 
the submission to the ordinary-not to the diocesan bishop-done by 
c. 951 § 1, when discussing the appropriateness for establishing the objec
tives that must be pursued with the other stipends that a priest may re
ceive who celebrates more than one Mass on the same day. 

6. "The faithful who offer a stipend to have the Mass applied for their 
intention, contribute to the good of the Church" states the canon we are 
discussing. This is a specific way of "helping the Church with its needs," a 
duty that all of the faithful have, as indicated in c. 222 § 1. The faithful 
need to be instructed on this subject with a specific catechesis by means 
of which it will be underlined, among other points, the ascetic importance 
of alms-giving in the Christian life and the just distribution of one's own 
goods on behalf of the Church and its apostolic activities. 13 

11. Cf. ibid. 
12. Cf. Comm. 13 (1981), pp. 431-432. 
13. Cf. CC, Deer. Mos iugiter, in which some rules are laid out regarding stipends, which 

priests ought to receive for the Masses that they celebrate, February 22, 1991 ,  published on 
May 6, 1991 in AAS 5 (1991), pp. 443-446; for concrete examples, cf. art. 7, in p. 446. Cf. this 
same document in L'Osservatore Romano, no. 13, March 29, 1991, p. 5 (161) (English edition: 
March 25, 1991, p. 2). 
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947 A stipe Missarum quaelibet etiam species negotiationis 
vel mercaturae omnino arceatur. 

Even the semblance of trafficking or trading is to be entirely excluded 
from Mass offerings. 

SOURCES: c. 827; SCCouncil Causa, 10 ian. 1920 (AAS 12 [1920] 70); SC
Council Causa, 16 apr. 1921 (AAS 13 [1921] 532-533) 

CROSS REFERENCES: cc. 286, 848, 945 § 1, 946, 951, 952, 1264,2°, 1272, 
1274, 1321 § 1, 1380, 1385 

C OMMENTARY - - - - - -

Joaquin Calvo-Alvarez 

The institution of the stipend for the Mass is licit ( c. 945 § 1 ), and this 
type of assistance given by the faithful for the sustenance of their minis
ters and for the needs of the Church is even praiseworthy (c. 946). None
theless, it is entirely necessary to protect the purity of the institution. The 
canon we are now perusing makes reference to this. It is literally identical 
to its predecessor, c. 827 CJC/1917. All those who were part of the study 
group of the commission for the reform of the Code felt it was all right to 
leave it as it was, without change. 1 

1. One of the Fathers of the commission introduced a general ani
madversio referring to the regulation intended for the entire CIC about 
this subject. He stressed in the objection that it looked to him like an anti
quated system and that it smacked of business. This Father was in favor of 
the bishops' conferences abandoning it. The secretariat and the consult
ants replied that a system cannot be imposed. However, wherever it is in 
use it is necessary to establish clear norms, since there are more than a 
few dangers of commerce, avarice and injustice hidden in this subject. 2 

2. In regard to this, the Church has always been mindful of the need to 
avoid even the appearance of negotiation or trading.3 The mandate of this 
canon obligates all of the faithful and not only the clergymen.4 In any case, 

1. Cf. Comm. 13 (1981) , p. 433. 
2. Cf. Comm. 15 (1983) , p. 200. 
3. Cf. SCCouncil, Deer. Ut debita, of May 11 ,  1904, arts. 8ff, in ASS 36, 672ff. Cf. also the 

text of the spoken Decree in J .B. FERRERES, Las Misas manuales segun la disciplina 
vigente (Madrid 1924) , Appendix II, pp. 305-310. Also the interpretation of discipline at that 
time enforced, before the CIC/19 17, in the thorough work of M. MOSTAZA, Las misas de 
estipendio (Bilbao 1912) . 

4. Cf. J.B. FERRERES, Las Misas manuales . . . , cit., pp. 72-73. 
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for the clergymen it can be considered a more concrete statement-other
wise quite specific, about a particularly serious matter- of the general pro
hibition of c. 286. Conduct contrary to what is prescribed by c. 94 7 is not 
always condemned by the legislator, but it is when profit has in fact been 
illegitimately obtained with the Mass stipend, as anticipated by c. 1385. 
Strictly speaking, conduct contrary to c. 94 7 is not simoniac conduct, since 
that conduct penalized in c. 1380 presupposed a pact, 5 and, obviously, pro
vided that the serious accountability required in general terms by c. 1321 
§ 1 is present. 

The crime of simony is of the utmost danger in this matter, but it 
turns into a remote danger if the established norm is diligently complied 
with. In CJC/1917, after c. 727 defined what is involved in simony, it was 
pointed out in c. 730 that "there is no simony when dealing with something 
temporal, and not spiritual, but on this occasion by virtue of a just title 
recognized by the sacred canons or by a legitimate custom." In this deli
cate matter the Church safeguards the divine and ecclesial integrity of the 
sacramental treasure ( cf. c. 848). However, it has given special custody to 
the specific oblatio, which is the stips of the Mass by issuing, for example, 
its own norm when it is a question of setting its legitimate value ( cf. c. 952 
§ 1 ), different from the usual norm established for the bulk of the offerings 
made on occasion of the administration of sacraments and sacramentals 
( cf. C. 1264, 2°). 

The canon mandates, in order to avoid in every case-omnino 
arceatur-any appearance of negotiation or trade in this matter. The four 
possibilities of illicitness contained in the old c. 825 CJC/1917 have been 
entirely suppressed. The reason for the suppression was explicitly ex
pressed by the secretary of the Code Commission: the casuistic interpreta
tion should be left to the moralists; it is useless to maintain that norm 
since it refers to the application of a general principle.6 Thus, the precept 
of c. 947, with its general and absolute diction, is believed to be sufficient 
for the intended effects. 

3. Other particularly clear norms about guaranteeing the cleanliness 
of the institution that we are discussing are found in cc. 952 and 951: the 
first of these, by determining the source authorized to set the amount of 
the stipend of the Mass; the second by explaining that a priest, by celebrat
ing more than one Mass on the same day may receive as many stipends as 
Masses (which does not preclude what is set down in § 2) but may only 
claim one stips as his own. 

5. Cf. J. ARIAS, commentary on c. 1380 , in Pamplona Com. Cf. also L. MIGUELEZ, 
commentary on C. 727, in L. MIGUELEZ-S. ALONSO MoRAN-M. CABREROS DE ANTA, Codigo de 
Derecho Canonico y Legislacion complementaria. Texto latino y version castellana, con 
jurisprudencia y comentarios (Madrid 1976). 

6. Cf. Comm. 13 (1981) , p . 434. 
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4. As we have already observed, this matter, because it considers a 
method of supporting the clergy, requires a balanced regulation. The 
present c. 94 7, with its rigorous and clear prohibition, counterbalances the 
lawfulness and kindness emphasized in the two previous canons, respec
tively. Furthermore, although it is true that the pastors have to make sure 
that this "very ancient and salutary usage for the souls and the entire 
Church is not lost, "7 one must not forget the organizational effort pro
moted by the last Council ( cf. PO 20), referring to a stable and effective 
way to provide a dignified subsistence for the clergy (cf. cc. 1272 and 
1274). Affirming this objective more and more will no doubt help to attain 
the conditions adequate to facilitate the strict compliance with the norms 
included in cc. 945-958. 

7. Cf. CC, Deer. Mos iugiter, in which some rules are laid out regarding stipends, which 
priests ought to receive for the Masses that they celebrate, February 22, 1991 and published 
on May 6, 1991 in AAS 5 (1991), pp. 443-446; for concrete examples, cf. art. 2.3. 
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Distinctae applicandae sunt Missae ad eorum intentiones 
pro quibus singulis stips, licet exigua, oblata et acceptata 
est. 

Separate Masses are to be applied for the intentions of those for each of 
whom an offering, even if small, has been made and accepted. 

SOURCES: c. 828; SCCouncil Causa, 9 iul. 1921 (AAS 13 [1921] 502-504) 

CROSS REFERENCES: cc. 949, 952 

COMMENTARY ------

Joaquin Calvo-Alvarez 

Each stipend offered and accepted by the future celebrant obligates 
him to apply the Mass for the intention designated by the faithful who 
made the oblation. A separate Mass must be celebrated for each intention 
for which a stipend has been offered (and accepted). This has to do with 
the classical principle on the subject: tot Missae quot stipendii. That is, as 
many Masses must be celebrated as stipends were accepted by the cele
brant for one or several intentions. It has its basis in that each stips is of
fered and accepted for the celebrant to apply a Mass for a designated 
intention: the one the offerer asked for. If there are 20 Mass stipends for a 
single intention, the accepting celebrant has to apply 20 Masses for that in
tention. If there is one Mass stipend for an intention, the accepting cele
brant has to apply a Mass for that intention. If a stipend is involved, each 
celebrant has to apply the Mass for a designated intention: as many 
Masses as stipends the celebrant agreed to receive. 

The same prescription of the old c. 828 CJC/1917 is substantially 
maintained. The change in writing emphasizes the specific intention that 
the acceptor of the offering obligates himself to have in the Holy Mass that 
is to be celebrated. It is the intention of the faithful that the priest ac
cepted to have in the future Mass by simultaneously accepting the stips. 

2. Whoever accepts the stipend is obligated to celebrate the Mass for 
the intention designated by the faithful. It is an actual obligation of justice 
that the law specifies and regulates. Thus, for example, when he deter
mines that the obligation arising from the acceptance of the stipend of
fered does not depend on the stipend conforming to the diocesan amount 
( cf. 952), the acceptor remains obligated, even if the stips is small ( cf. 948, 
in fine) . T he following canon also emphasizes how the priest who ac
cepted the stipend obligatione tenetur. Emphasizing the profiles and 
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requirements of this obligation is not without interest. An instruction from 
AP of July 15, 1984, pointed out that it was not unusual that priests easily 
felt exempted from this sort of burden and displayed a false criterion by 
judging that so long as they assign the Mass stipends to good purposes 
they have done enough about the obligation they undertook, even if they 
don't apply the Masses "iuxta fines intentos ab oblatoribus."1 Thus, when 
the stipend is received, the obligation to celebrate the Mass for that inten
tion begins. 2 

3. It is nonetheless imperative not to defraud the pious will of the 
faithful whose effective respect has to be given priority. 3 It was probably 
to guarantee that point to the utmost, together with other important fac
tors in the development of the new Code, that a second paragraph of the 
canon was suppressed, which literally read as follows: "licet autem unam 
eandemque celebrare et applicare Missam ad intentionem plurium, qui ad 
communem pro eiusdem Missae celebratione et applicatione stipem ob
latam ad libitum contulerint. "4 What guaranteed the legitimacy of this as
sumption in principle was the freedom of these faithful to consent ad 
libitum to a common intention in the celebration and application of the 
Mass. However, the secretary of the commission reported that he had re
ceived two letters regarding the abuses of the sic dictae Missae commu
nitaria, which found some support in the text of the intended paragraph. 
Therefore, he proposed that the paragraph be suppressed. Finally, it was 
suppressed as a result of a vote of four to three. 5 

Regarding the very subject of the so-called collective Masses, by 1972 
it was clearly noted how the tendency to reduce the amount of the offer
ing to the priest in favor of the application of the Mass for private inten
tions6 was gaining ground. Galea pointed out the need for a thorough and 
reliable study on the subject that would not neglect any of the factors in
volved. 7 

On May 6, 1991, a CC decree was issued to take care of putting order 
into the situation.8 Article 1.2 articulates the conduct that is condemned 
as a violation of the norm contained in c. 948, regarding those "priests 
who indiscriminately collect stipends for the celebration of the masses in 

1. Cf. X. OCHOA, Leges Ecclesiae post Codicem iuris canonici editae, vol. VI (Rome 
1987), col. 8875. 

2. Cf. WERNZ-VIDAL, Ius Canonicum, IV, De rebus (Rome 1934), pp. 84f. 
3. Cf. the introductory words of the Deer. Ut debita, of the SCCouncil, of May 11 ,  1904, in 

J.B. FERRERES, Las Misas manuales segun la disciplina vigente (Madrid 1924), p. 305. 
4. Cf. Comm. 13 (1981), p. 434. 
5. Ibid. 
6. Cf. D. GALEA, "Ordinamento circa l'elemosina delle SS. Messe," in Apollinaris 45 

(1972), pp. 80 and 83. 
7. Cf. ibid. , p. 83. 
8. Deer. Mos iugiter, in which some rules are laid out regarding stipends, which priests 

ought to receive for the Masses that they celebrate, February 22, 1991 ,  in AAS 5 (1991), 
pp. 443-446. 
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keeping with private intentions and, by accumulating them, unknown to 
the offerers, fulfills them with one single holy mass celebrated according 
to a so called 'collective' intention." Once this condemned practice is de
fined, an assumption which is tolerated in an exceptional manner be
comes established. The difference with the foregoing assumption is based 
primarily on the freedom of the faithful to consent to this procedure of 
the priests (cf. art. 2.1).9 This free and effective consent would be sup
ported by the requirement to give advance and explicit notice of this 
practice to the offerers (cf. ibid.). These conditions are completed with 
the specifications of paragraph 2 of art. 2: " ... it is necessary to announce 
publicly the time and place where the holy mass will be celebrated, and no 
more than twice a week" The exceptional nature of this tolerated manner 
of acting is exposed in art. 2.3, which declares that the pastors, in their re
spective dioceses, have to be aware that if this tolerated practice became 
excessively widespread, it would be considered an abuse. 

Rincon-Perez states that the said decree is legally valid since it estab
lishes an exception to c. 948, 10 whose norm must be considered as cus
tomary and routine. This author also states that according to c. 18, the 
exceptional nature of the norm of art. 2.1 of the decree of the CC calls for 
strict interpretation. 1 1  Manzanares, though mindful of all the cautions set 
down by the decree about the accepted practices, thinks that this norm is 
questionable because it weakens the principle that for centuries sup
ported the doctrine on this matter: tot Missae quot stipendia. 12 He also 
maintains, in commenting on the decree, that if the consent of the faithful 
is the fundamental principle for celebrating those multi-intentional 
Masses, it is appropriate to ask why the application of that principle is 
only valid twice a week, if the faithful demand and want it more often.13 

This opinion does not seem to stand on firm ground because it is one thing 
for full consent to be an essential element for the legitimacy of this prac
tice, and another for the petition-to a greater extent than the consent, 
strictly speaking-of the faithful to shape this subject in such a way that 
the discipline of its stability depends for all purposes on their wishes. 

9. The importance of the prior and freely given consent of the faithful is particularly 
stressed in the Causa of the SCCouncil, of July 9, 1921 ,  in AAS 13 (1921), pp. 501-504. One 
should keep in mind that this document was cited as afons for c. 948. 
10. Cf. T. RINC6N-PEREZ, "El Decreto de la Congregaci6n para el Clero sobre acumulaci6n 

de estipendios," in Ius Canonicum 31 (1991). pp. 627-656; specifically, p. 648. 
1 1. Cf. ibid. 
12. Cf. J. MANZANARES, "De stipendio pro Missis ad intentionem 'collectivam' celebratis 

iuxta Decretum 'Mos iugiter,"' in Periodica de re canonica 80 (1991), pp. 579-608; for a 
concrete explanation, p. 605. 
13. Cf. ibid. 
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949 Qui obligatione gravatur Missam celebrandi et applicandi 
ad intentionem eorum qui stipem obtulerunt, eadem obli
gatione tenetur, etiamsi sine ipsius culpa stipes percep
tae perierint. 

One who is obliged to celebrate and apply Mass for the intention of those 
who made an offering, is bound by this obligation even if through no fault 
of his own the offering received has been lost. 

SOURCES: c. 829 

CROSS REFERENCES: cc. 945 § 2 ,  199,5°, 13 § 2,2° 

COMMENTARY ------

Joaquin Calvo-Alvarez 

It is a specific case noted with a certain illustrative character that fa
cilitates a firm perception of the rigor of the debitum: if the stipend offered 
has been accepted, an obligation of justice will be established that is only 
extinguished through compliance with the obligation incurred. The secre
tary of the Code Commission did not think it was necessary to maintain the 
norm of c. 829 CIC/1917 (forerunner of the present 949 1).  He adhered to the 
criterion of avoiding prescriptions of a casuistic nature, thinking that it was 
enough to leave the general principles established firmly. If these were 
clear-his thoughts would be understood this way-the consequences 
would be clear, whenever the former had to be interpreted in order to 
apply them to the changeable and extremely variable complexity of the real 
assumptions.2 However, in this case the relator and two consultants did not 
share the criteria of the secretary-the canon was then retained with slight 
grammatical modifications.3 

1. In case of the loss of the stipend already received, even through no 
fault of the priest, the obligation to celebrate and apply the Mass to the in
tention of whoever offered the stips is retained. That is, the unfortunate 
loss of the stipend does not cancel out the worth of the debitum, which 
stands. Here, priority attention to the pious intention of the faithful and its 
efficacy is stressed. The Church expressed in this norm-as in others re
ferred to on this subject-a profound sense of justice, which is of itself in
separable from an authentic and profound pastoral sense. In commenting 
on the norms that existed on this subject at the time, M. Mostaza said that 

1. Cf. Comm . 13 (1981), p. 434. 
2. Cf. ibid. 
3. Cf. ibid. 
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"greater guarantees of security could not have been demanded or even 
wished for in any administration. "4 

2. The a quo moment from which springs the obligation to celebrate 
the Holy Mass for the intention of the faithful is the moment during which 
the stips is received ("stipes perceptae," says the canon). Its foundation is 
that receiving the stipend includes and expresses acceptance of the obli
gation. 5 Miguelez points out in commenting on the corresponding canon 
of CJC/1917, that if the stipends vanish before they have been received, 
the obligation to apply the Masses ceases. 6 The logic of the reasoning is 
clear; rather than ceasing, what actually happens is that the obligation 
never actually existed to begin with. Here, obviously, we continue to refer 
to the obligation of justice that the law contemplates and regulates. An
other could be the moral valuations that we avoided here, as to the extent 
to which the priest would be obligated by having agreed to celebrate the 
Mass or Masses with an established intention, if the stipend vanishes be
fore it is received. Before the law it would be advisable to celebrate that 
Mass or Masses ( cf. c. 945 § 2), but never would it be required to admit
by law-that a real obligation has emerged. 

3. Therefore, with the delivery and acceptance of the stips, the obli
gation to celebrate the Mass comes into being, applying it to the intention 
established by the donor. There have been a diversity of theories or expla
nations about the nature of this obligation. Rincon-Perez, limits himself to 
calling it an obligation of justice emerging between the priest who ac
cepted the stipend to apply it for a determined intention and the faithful 
who offered the stipend. 7 This does not seem to be the appropriate place 
to stop and test the most accurate qualification of this obligation. For Pia
centini, the relationship that emerges between the celebrant and the faith
ful is simply particular. 8 

4. The spec ial strength and permanence of the obligation that we 
have just analyzed is expressed in c.  199,5° , according to which "the sti
pends and charges of the Masses are not subject to prescriptions." There
fore, it may be held that the norms referring to the stipends refer to the 
observance of public order. This being the case, the itinerant priest is sub
ject, in this matter, to the law of the land wherever he is ( cf. c. 13 § 2,2°). 

4. Las misas de estipendio (Bilbao 1912), p. 41. 
5. Cf. c. 955 §1, infine. 
6. Cf. commentary on c. 829, in L. MIGUELEZ-S. ALONSO MoRAN-M. CABREROS DE ANTA, 

Codigo de Derecho Canonico y Legislacion complementaria. Texto latino y version 
castellana, con jurisprudencia y comentarios (Madrid 1976); with respect to c. 949 CIC, 
J. MANZANARES agrees with L. MIGUELEZ: cf. his commentary in Salamanca Com. 

7. Cf. T. RINC6N-PEREZ, "El Decreto de la Congregaci6n para el Clero sobre acumulaci6n 
de estipendios," in Ius Canonicum 31 (1991), p. 646. 

8. Cf. M. PIACENTINI, ''Elemosina di Messe," in Novissimo Digesto Italiano 6 (1960), 
pp. 436-437. For a monograph on this topic, cf. Z. VERALTA, Natura giuridica del rapporto di 
offerta e accettazione di "stipendium missa, " (Rome 1942). 
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950 Si pecuniae summa offertur pro Missarum applicatione, 
non indicato Missarum celebrandarum numero, hie sup
putetur attenta stipe statuta in loco in quo oblator com
moratur, nisi aliam fuisse eius intentionem legitime 
praesumi debeat. 

If a sum of money is offered for the application of Masses, but with no in
dication of the number of Masses to be celebrated, their number is to be 
calculated on the basis of the offering prescribed in the place where the 
donor resides, unless the donor's intention must lawfully be presumed to 
have been otherwise. 

SOURCES: c. 830 

CROSS REFERENCES: cc. 531, 15 § 2, 1584, 102, 952 § §  1 et 2 

COMMENTARY ------

Joaquin Calvo-Alvarez 

This canon deals with a case in which a sum of money has been re
ceived for the application of Masses, but the receiver doesn't have enough 
information with which to assume full responsibility for the donor's inten
tion. He does know that the donor's intention is the application of Masses, 
but he is uncertain about how many Masses the donor wanted to have cel
ebrated. 

1. The canon shows some differences of a grammatical nature from 
its precedent, c. 830 CJC/1917. We know that the language of the schema 
was also changed, once the objections raised were discussed and consid
ered, 1 but we will ignore the details of that discussion. 

2. Although the information which would indicate the number of 
Masses desired by the donor is not complete in this case, it is known, as 
we have just seen, that the money delivered was designated for the appli
cation of the Masses. Therefore, there is a determination as to the objec
tive of the donation. This, to be sure, excludes the possible application of 
what was anticipated in c. 531 referring to undetermined donations deliv
ered on occasion of the occurrence of some parish function. 

3. This canon emphasizes the priority given to the will of the donor. 
If this were known, only the rejection or acceptance of the obligation 
would be acceptable: in the case of acceptance, either to carry it out 

1. Cf. Comm. 13 (1981), pp. 434-435. 
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personally or, if it is not possible, to entrust another priest the carrying out 
of the obligation in question. 2 But, not knowing the number of Masses 
wanted by the donor, the canon resorts to presumptions. On the one 
hand, what could be called a presumptio iuris is established (cf. c. 1584): 
the number of Masses "is to be calculated on the basis of the offering pres
cribed in the place where the donor resides." It is thus presumed that, on 
principle, the donor would know the stipend that is in effect in the place 
of residence-since ignorance of a law cannot be presumed ( cf. c. 15 § 2). 
This being so, it would have been easy to want the same thing presumed 
by the praesumptio iuris: that is, that as many Masses may be celebrated 
as can be applied to the stipend in force in the diocese of residence. Ho
wever, on the other hand, it will be necessary to postpone this legal pre
sumption providing it be feasible to presume, legitimately, that the donor's 
intention was different. But this legal presumption may only be resorted 
to as a stopgap, whenever there is not sufficient reason to presume that 
the donor's intention was different. It is then a question of inquiring-by 
the use of presumptions, one general and the other ad casum- what the 
will of the donor may have been, which cannot be known with certainty, 
and attempting to accept as such, abiding by the intention thought to be 
most likely or reasonable. T he canon thus admits, in the face of a prae
sumptio iuris a legitimate opposite presumption in each factual case. The 
one who receives the amount of money will be the one to decide whether 
in that case the legitimate opposite presumption to the legal presumption 
is or is not appropriate. Manzanares gives an example in which there 
would be reason to legitimately presume that the donor did not intend the 
priest to apply as many Masses as would be consistent with the stipend "in 
loco in quo oblator commoratur". It could legitimately be presumed that 
his intention was different if his will to favor the celebrant priest were 
manifest.3 

4. The legal stopgap presumption, according to which-there being 
no legitimate reasons against it- a general solution is offered to the prob
lem presented, consists, as we well know, in determining the number of 
Masses "attenta stipe statuta in_loco in quo oblator commoratur. " With 
that intention, the recipient of that amount of money must find out the 
stips established for the place of residence of the donor in case he knows 
the place in question. It could be the place of the person's domicile or 
quasi-domicile (cf. c. 102). 

5. Let us remember that in CJC/1917 the forerunner of the present 
c. 950 was c. 830. We know that there have been grammatical changes and 
that discussions also took place in light of (see supra, no. 1 of this 

2. Cf. CC, Deer. Mos iugiter, in which some rules are laid out regarding stipends, which 
priests ought to receive for the Masses that they celebrate, February 22, 1991, arts. 1 . 1  and 
5.1, and published on May 6, 1991 in AAS 5 (1991), pp. 443-446. 

3. Cf. J. MANZANARES, commentary on 950, in Salamanca Com. 
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commentary) the changes in terminology. So, according to c. 830 CIC/ 
1917, in order to calculate the number of Masses that should be cele
brated, it had to be done secundum eleemosynam loci. On this point, 
Miguelez commented that "the alms referred to in this canon is the usual 
for the place where the giver lived, even if it is different from the diocesan 
rate, as is often the case in cities of some importance where the usual and 
current stipend is greater than the one in the rest of the diocese."4 Thus a 
distinction was made by this author between what he called the diocesan 
rate and the usual alms in one or more places in the diocese. According to 
this, the canon would not refer to the stipend in effec t in the dioc ese ( cf. 
c. 831 § §  1 and 2 CIC/1917) but specifically to "eleemosynam loci in quo 
oblatur morabatur, " in the sense noted. 

However, it does not seem that the interpretation of Miguelez can be 
maintained according to the present drafting. The language used in the 
present c. 950 ("attenta stipe statuta in loco") seems to stress, on the one 
hand, the intervention of the ecclesiastical authority in the determination 
of the size of the stips. On the other hand, according to c. 952 (see com
mentary) it is the bishops of the ecclesiastical province-supradiocesan 
jurisdiction-who have the authority to determine "quaenam ... sit offer
enda stips." Thus, in the present CIC the authority who establishes the 
size of the stips is not diocesan; it is not the local ordinary where the dio
cese is located, as established in c. 831 § 1 CIC/1917. Together with this, 
§ 2 of c. 952 pointed out that wherever the decree set forth in § 1 is miss
ing, the custom in force in the diocese will be followed. Thus, according to 
these data, in the regulation of the present CIC there does not seem to be 
room for admitting-even by alluding to diocesan custom-several rates 
for the stipend in the same diocese. On the contrary, the legislator seeks a 
supradiocesan jurisdiction-the ecclesiastical province-as a territorial 
unit where, on principle, a uniform stips can be established. Thus, if on 
principle, the option followed is for the stipend of each diocese to be the 
same as in other dioceses in the same province, it would not seem to con
form to this legislative option to accept several customs with the force of 
law ( cf. c. 23ff) regarding this subject in the same diocese. 

4. Cf. L. MIGUELEZ, commentary on c. 830, in L. MIGUELEZ-S. ALONSO MoRAN-M. CABREROS 
DE ANTA, Codigo de Derecho Canonico y Legislacion complementaria. Texto latino y 
version castellana, conjurisprudencia y comentarios (Madrid 1976). 
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§ 1.  Sacerdos plures eadem die Missas celebrans, singu
las applicare potest ad intentionem pro qua stips 
oblata est, ea tamen lege ut, praeterquam in die Na
tivitatis Domini, stipem pro una tantum Missa faciat 
suam, ceteras vero in fines ab Ordinario praescrip
tos concredat, admissa quidem aliqua retributione 
ex titulo extrinseco. 

§ 2. Sacerdos alteram Missam eadem die concelebrans, 
nullo titulo pro ea stipem recipere potest. 

§ 1. A priest who celebrates a number of Masses on the same day may 
apply each Mass for the intention for which an offering was made, 
subject however to the rule that, apart from Christmas Day, he may 
retain for himself the offering for only one Mass; the others he is to 
transmit to purposes prescribed by the Ordinary, while allowing for 
some compensation on the ground of an extrinsic title. 

§ 2. A priest who on the same day concelebrates another Mass may not 
under any title accept an offering for that Mass. 

SOURCES: § 1: c. 824 § 2; SCCouncil Causa, 10 nov. 1917 (AAS 10 [1918] 
368-373); SCCouncil Causa, 8 maii 1920 (AAS 12 [1920] 536-
549); CodCom Resp. 13 dee. 1923 (AAS 16 [1924] 116); SC
Council Resol., 13 nov. 1937 (AAS 30 [1938] 101-103); PAU
LUS Pp. VI, m. p. Firma in traditione, Illa, 13 iun. 1974 (AAS 
66 [1974] 308); Seer. St. Normae, 17 iun. 1974 
§ 2: SCDW Deel. In celebratione Missae, 7 aug. 1972 (AAS 
64 [1972] 563); PAULUS Pp. VI, m. p. Firma in traditione, 
III\ 13 iun. 1974 (AAS 66 [1974] 308); Seer. St. Normae, 
17 iun. 1974 

CROSS REFERENCES: § 1: cc. 905 § §  1 et 2, 946, 952 § §  1 et 2, 948, 950, 
955 § 1 ,  901, 388 § 1 ,  534 § 1 ,  5 § 1 ,  6 § 2 ,  945, 
1272, 295 § 1, 268 § 1, 134, 520 § 2 
§ 2: cc. 945 § 1 ,  905 

COMMENTARY ------

Joaquin Calvo-Alvarez 

I. Paragraph 1 of the present canon must be read with special atten
tion since in a not overly extended text there is an accumulation of state
ments that we will undertake to review. It seems that the essence of the 
precept is as follows: that whoever legitimately celebrates more than one 

714 



CALVO-ALVAREZ Tit. III. Ch. III. The Offering Made for the Celebration . . .  c. 951 

Mass on the same day can only claim as his own one of the several sti
pends that he may have received. If this is the core, then the norm coin
cides substantially with the discipline contained in c. 824 § 2 CJC/1917.1 

1. In c. 824 § 2 CJC/1917, it was prohibited by common law for the 
priest who celebrated more than one Mass a day, and when one of the 
Masses was celebrated as a title of justice, to receive a stipend for the 
other. Thus the substance of this prohibitive norm remains in the present 
c. 951 § 1 in that although the priest may now receive stipends for the other 
Mass or Masses he may celebrate on that day, he can only claim as his 
own one of the stipends received. The reason for the norm contained in 
CJC/1917-and, as can be seen, substantially maintained in the present 
CIC- was thus expressed by Benedict XIV: "ut avaritiae et sordidis quaesti
bus adimeretur occasio vel saltem oblocutionibus silentium imponeretur."2 

2. Thus, at present, the priest who legitimately celebrates ( cf. c. 905) 
more than once a day may apply each for the intention to which the stipend 
was offered, but he can only claim as his own the stipend for one Mass. We 
know that the stips may correspond to the amount established by the ec
clesiastical authority or to the amount established by custom ( cf. c. 952). 
They could be below that amount ( cf. c. 948) or, as the donor wills, they 
may be higher than the quoted amount (cf. cc. 950 and 955 § 1). Thus if in 
fact there is such a diversity of amounts in the stipends of the Masses that a 
priest celebrates on a given day, he is then free to claim as his own the 
stips he considers appropriate; however, he must deliver the other stipend 
or stipends in their entirety "for the purposes prescribed by the Ordinary. "3 

3. The principle that refers to claiming as his own only the stipend 
for one Mass bears an exception: on Christmas Day that norm ceases to be 
in effect. The justification is based in the solemnity of the day: that every 
priest may incur an extraordinary expense and may celebrate as the rest 
of the faithful the commemoration of the birth of the Lord. 4 

4. One of the Fathers of the Code Commission introduced a specific 
animadversio dealing with the language of the norm we have been study
ing as it appeared in the schema then published. This Father pointed out 
that according to the language of the precept, if a priest celebrated a Mass 
ex titulo iustitiae-a parish priest, for example who celebrated as an ob
ligation of his calling the pro populo Mass-and also celebrated another 
Mass, he could receive a stipend for the second Mass. That Father pointed 

1. Cf. Comm. 4 (1972), p. 58. An in-depth study of c. 824 § 2 CIC/1917, which makes ample 
use of the former law and jurisprudence, can be consulted in S. CASTILLO, "Las misas binadas 
y el titulo de justicia," in Revista Espanola de Derecho Canonico l (1946), pp. 235-244 and 
493-506. 

2. Cf. Const. "Quod expensis," August 26, 1748, in Bullarium vol. 2 (Venice 1768), p. 228. 
Cf. also Causa of the SCCouncil, May 8, 1920, in AAS 12 (1920), p. 539; cf. moreover 
J.B. FERRERES, Las Misas manuales segun la disciplina vigente (Madrid 1924), p. 24. 

3. Cf. Causa of the SCCouncil, May 8, 1920 . . .  , cit., pp. 539 and 540. 
4. Cf. FERRERES, Las Misas manuales . . .  , cit., pp. 24-25. 
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out the need of the discipline of the CIC/1917 to be c lear (what was pre
scribed in the old c .  824 § 2). The answer rec eived by this Father is re
corded in the Relatio: the discipline has changed. In the new canon this 
possibility is not prohibited; therefore, it is permitted. 5 This vision, put up 
against the meaning of the disciplinary norm, has again become manifest 
in doc trinal positions after the CIC was promulgated. L6pez-Illana con
tends that in the new CIC the old prohibition is still in effect.6 Navarrete, 
on the other hand, alleges that the present discipline admits that possibil
ity: having celebrated a pro populo Mass, if the priest celebrates another 
Mass, he can keep the stipend received for it. 7 

Let us study the situation. In general terms it must be stressed that 
the priest has the prerogative to apply the Mass he celebrates for any licit 
intention (cf. c. 901). However, the generic freedom he enjoys regarding 
the application of the Mass he celebrates is restricted in some offices for 
specific days. Thus, "the diocesan Bishop must apply the Mass for the peo
ple entrusted to him on each Sunday and on each holy day of obligation in 
his region" (cf. c. 388 § 1). A similar obligation corresponds to the parish 
priest towards the people entrusted to him (cf. 534 § 1). In these cases 
the Mass is applied ex titulo iustitiae, in the terms used in CIC/1917 
( cf. C. 824 § 2). 

On the other hand, the priest whose intention to celebrate the Mass 
has been determined by the donor with the stipend, is also applying the 
Mass by a title of justice. According to a traditional view8 both types of as
sumptions were comparable because in either case the priest celebrating 
another Mass could not receive a stipend for the second Mass (today one 
would say that even if he could receive it he could not claim it as his 
own) . It was understood that the reason for the prohibition, in relation 
with the Mass applied pro populo, was that the celebrant already stipem 
fecit suam, 9 since it was felt that the pro populo Mass had its own stips al
legedly incorporated into the general payments corresponding to the cele
brant, all of this within the framework of the benefice system.10 Therefore, 
according to the traditional argument, if the priest celebrated more than 
one Mass a day, whether he had applied the Mass pro populo or had cele
brated it for the specific intention of a faithful, once he had received the 
stipend he could not receive an additional stipend for the other Mass, inas
much as he had already received the only stipend that a priest could have 
received on a daily basis. 

5. Cf. Comm. 15 (1983), pp. 200- 201. 
6. F. L6PEZ-lLLANA, "L'offerta delle Messe binate," in Palestra del Clero 67 (1988), pp. 106-

1 14. 
7. U. NAVARRETE, "Missa pro populo et stips alterius missae eadem die celebratae 

(can. 951 § l)," in Periodica 77 (1988), pp. 175-178. 
8. Cf. L6PEZ-ILLANA, "L'offerta . . .  ," cit., passim. 
9. Cf. ibid. , p. 108. 

10. Cf. NAVARRETE, "Missa pro populo . . .  ," cit., p. 176. 
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Beginning with this traditional view, and relating it to the present 
CIC regulation, it appears that L6pez-Illana maintains, among other 
things, that: a) canon 951 § 1 established nothing regarding the pro populo 
Mass; and b) it must be taken into account that the supreme legislator 
knew well the existence of the immemorial custom about the priest who 
applied "pro populo suam non faciebat stipem pro alia Missa" c elebrated 
on the same day. However, even though he knew well the existence of this 
consuetudo immemorabilis, the legislator does not give any signs of re
jecting its validity, whereby-this author concludes-the effectiveness of 
this customary norm must continue to be respected. 11 

Therefore, according to this, for L6pez-Illana the specific hypothesis 
we examined is not regulated by the CIC (c. 951 § 1) but by an immemorial 
custom that the legislator has chosen to maintain in effect. 

Nonetheless, this doctrinal position does not seem to be acceptable. 

a) The immemorial custom in question, though not specifically re
voked, becomes nonetheless invalid to the extent that it may contradict 
the new discipline (cf. cc. 5 § 1 in relation to 951 § 1), and it may be argued 
that we are simply facing a change of discipline. 

b) It is not a question of interpreting the present law at the cost of 
the former law, to the extent that the latter may have been revoked. That 
is to say, it is only legal to resort to the old law to the extent that it is re
produced in the existing one ( cf. c. 6 § 2), but not in the case where the 
present law has revoked it. 

c) According to the CIC's notion of what the "stips" offered for the 
c elebration of the Mass is ( cf. cc. 945ff), whoever celebrates the Mass pro 
populo neither receives nor can he receive any stipend for the application 
of that Mass. The grave obligation of the bishop and the parish priest to 
celebrate the Mass pro populo is, of course, evident. This is clear. Thus, 
those who perform the mentioned offices in that Mass do not receive nor 
can they receive a stipend, because the intention of that Mass is already 
reserved a iure, and therefore, it is not possible to satisfy the wishes of 
the possible donor about applying the Mass for his intention. 

d) If our starting point is that the priest who celebrates pro populo 
has not received and cannot receive a stipend for that Mass, nothing 
seems to prevent that priest from celebrating another Mass on the same 
day-being already free to celebrate another Mass for the intentions of the 
faithful-receiving a stipend on the occasion of that Mass, and keeping it 
as his own. This seems to be a solution that is in harmony with the exist
ing relationship between the mandatory principles about the application 
of the pro populo Mass ( cf. cc. 388 and 534) and the discipline contained 
in C. 951 § 1. 

11. Cf. L6PEZ-ILLANA, "L'offerta . . .  ," cit., p. l l l. 
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In the origins of this doctrinal debate there seems to be a lack of pre
cision as to the concept of stips being utilized. L6pez-Illana understands 
that the celebrant of a pro populo Mass already receives a stips, 12 but the 
use of this term does not concur with the notion of stips present in 
cc. 945ff. This author seems to understand this notion as included in the 
economic compensation that the celebrant (diocesan bishop or parish 
priest) obtains as an additional benefit for the ministerial performance 
of his duty, understood as a sort of onerous contract, 13 or as a quasi
contract. 14 

On the other hand, the PCCIRC secretariat's reply15 does not seem to 
consider stips as the compensation obtained by the celebrant when he 
celebrates the pro populo Mass, but rather considers that this amount is of 
another nature. Therefore, as a consequence, if the celebrant binates, re
ceiving thereby the stips, he can claim said offering as his own ( cf. 951 
§ 1). 

Navarrete's position16 coincides with the secretariat's and the con
sultant's reply in contrast to what L6pez-Illana maintains. Navarrete notes 
that c. 824 § 2 CJC/1917 originated in the benefice system, whereas the 
CIC, on the contrary, anticipates its annulment ( cf. c. 1272, and what is es
tablished in PO 20). This author explains the reasons for the opposite po
sition that he no longer considers acceptable: " ... ex quadam inertia nixa 
in doctrina et in iure praecedenti, animadvertitur adhuc tendentia ad con
siderandam Missam pro populo uti Missam quae habet stipem propriam 
inclusam in retributionibus generalibus quae parocho obveniunt." 17 

Thus, in one case, the obligation to apply the Mass for a specific in
tention-pro populo-arises from the demands of the office held by the 
priest himself In the other case, the obligation springs from the require
ments of free acceptance by the priest himself to celebrate a Mass for the 
intention of a faithful from whom he has received a stips for that purpose. 
It has to do, therefore, with obligations having different origins: they are 
not two homogeneous obligations; each has a different nature. 

In conclusion, that some specific Masses have to be celebrated pro 
populo is part of the obligation of some specific offices: on Sundays and 
holy days of obligation the diocesan bishop and the parish priest not only 
must celebrate the Mass, but they have to apply the intention pro populo . 
This obligatory intention does not proceed from the acceptance of a stips 
previously offered and accepted by the celebrant, but of the ministerial 
obligation of the office holder, as established by universal law. The 

12. Cf. ibid. , e.g. , pp. 108 and 1 1 1 .  
13. Cf. ibid. , p . 108. 
14. Cf. ibid. , p. 1 1 1 .  
15 . Cf. Comm. 15 (1983), pp . 200-201. 
16. Cf. NAVARETTE, "Missa pro populo . . .  ," cit. 
17. Cf. NAVARRETE, "Missa pro populo . . .  ," cit., p. 176. 
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exercise of that office is rewarded in general terms and, in any case, not 
by the specific stipend. Starting from that position, if the same priest who 
has celebrated a pro populo Mass celebrates a second Mass on that day, he 
may apply it for the intention for which he has received a stips, and claim 
such a stips as his own. Should he licitly celebrate another Mass ( cf. 905 
§ 2) he could no longer claim as his own the corresponding stips, but 
would have to apply it to the objectives established by the ordinary. 

5. The priest "keeps for himself only the stipend for one Mass, and 
assigns the rest to the objectives established by the Ordinary." We will 
now concentrate on the emphasized words, although later we will concen
trate on the ordinary to whom the canon refers. If c. 946 stressed that the 
faithful, through the stips contributed to the good of the Church, by help
ing not only with the sustenance of its ministers but also with the support 
of ecclesial activities, the present canon discloses the way that such aid 
earmarked for the various Church activities is channeled. Garcia Barber
ena, commenting on the Motu proprio Firma in Traditione which should 
be kept in mind as preceding the present norm, pointed out that "the Mass 
donations, understood as support for the clergy and assistance to the 
evangelical services of the community, overflow the narrow framework of 
simple bilateral relation between the donor and the celebrant." 18 The as
signment of a part of the Mass stipend to the different ecclesial activities 
was often granted by the Holy See by way of the apostolic indult, during 
the effective period of the CJC/1917. Thus, through concessions ad casum 
a stipend for any binated Mass could be received, "but with the obligation 
to deliver the binated Mass stipend ... for a pious cause, for example, to 
the Seminary." 19 

6. The priest "may retain for himself the offering for only one Mass," 
says the canon. Thus according to the discipline currently in effect, the 
priest can only claim as his own a single daily stipend. It is obvious that a 
single s tips does not insure a dignified sustenance of the clergy ( cf. 
PO 20). However, although this possible daily sum would be insufficient 
for the stated purpose, the legislator prefers to find the dignified suste
nance by other means more appropriate to resolve the problem in a gen
eral way. 

7. Let us now mention the ordinary as the authority who decides 
about the intended use of the stipends that the celebrants, according to 
the discipline of the canon, cannot claim as their own. The canon does not 
specify who is the ordinary in question (the one from the place or the one 
corresponding to the celebrant), which, as we will see, causes doubts 

18. Cf. T. GARCIA BARBERENA, "El Motu proprio 'Firma in T.raditione' sobre estipendios de 
Misas," in Revista Espanola de Derecho Canonico 31 (1975), pp. 95-96. 

19. L. MIGUELEZ, commentary on C. 824, in L. MIGUELEZ-S. ALONSO MORAN-M. CABREROS DE 
ANTA, Codigo de Derecho Canonico y Legislacion complementaria. Texto latino y version 
castellana, conjurisprudencia y comentarios (Madrid 1976). 
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about the interpretation. It should be considered that a good portion of 
the doubts were upheld, considering the differences of opinion that arose 
in the process of developing the CIC. 

Regarding this point, the history of the drafting of not only the 
present c. 951 but that of c. 946 is to be taken into account, since it was 
here especially that the question of the authority who would take care of 
the administration and property derived from stipends would be dis
cussed. Specifically, it was stressed at first that the diocesan bishop would 
be the one to manage the offers, respecting, of course, the will of the do
nors, and keeping in mind the needs of the Church in his diocese.20 This 
assignment of the diocesan bishop as the appropriate authority for the al
location or distribution of the property had a precedent in the norm of the 
Motu proprio of Paul VI Firma in Traditione. This pontifical law granted 
the diocesan bishops and those equivalent in law to them the faculty of al
lowing for the collection of binate or trinate stipends, but on condition 
that the amount be allocated to underwrite the needs designated by the di
ocesan bishop.21 In any case, the reference to the authority of the dioce
san bishop in this area, once the schema was reviewed by the appropriate 
study group, was dec ided by common agreement ,  to be suppressed in 
view of the animadversions brought up.22 Also, in the text of the schema 
being reviewed and in regard to what used to be the precedent of c. 951 
(that is, § 2 of the then c. 11), the local ordinary was mentioned as the 
competent authority for establishing the use of the income received with 
stipends.23 Mention of this was also nonexistent in the final draft. Some, 
though, after the promulgation of the CIC, were unc ertain as to which or
dinary was mentioned in c. 951 § 1 as the authority who dec ided on the 
uses of the property received by the celebrant through the offerings on 
that day. There was uncertainty that these could not be his, whether it was 
the local ordinary where the Mass is celebrated, or the ordinary corre
sponding to the celebrant himself. 

This was the c ontent of the dubium presented in the CPI.24 The foun
dation of this doubt was not only theoretical but also of a practical nature. 
In fact, there was often a question about the use given to the stipends of 
bination or trination in the case of Masses celebrated by religious priests 
or members of clerical soc ieties of apostolic life of pontifical right, as to 
whether they should or could deliver that stipend to their ordinary (that 
is, to the appropriate religious or soc iety superior), or whether they would 

20. Cf. Comm. 4 (1972) , p. 58. 
21 .  Cf. AAS 66 (1974), pp . 310-31 1 .  Cf. also T. RINC6N-PEREZ, "El Decreto de la 

Congregaci6n para el Clero sobre acumulaci6n de estipendios,"  in Ius Canonicum 31 (1991), 
p. 652. 
22. Cf. Comm. 13 (1981), pp. 431-432 . 
23. Cf. ibid. , p. 433. 
24. Cf. AAS 79 (1987), p. 1 132 . 
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necessarily send it to the local ordinary.25 Fuenmayor cautions that in this 
hypothetical case, giving consideration to the entire question, one would 
have to take into account: a) that the prelate of a personal prelature and 
the army ordinary are both ordinaries (cf. c. 295 § 1 and SMC II § 1); and 
b) that every c lergyman who moves legitimately to another particular 
church but does not incardinate there (cf. c. 268 § 1) continues to have as 
his own ordinary the bishop of the a qua diocese.26 

The official reply to the dubium does not accept that the ordinary 
must be understood here as the local ordinary. On the contrary, c. 951 § 1 
refers to the celebrant's own ordinary "nisi de parochis et vicariis paroe
cialibus, pro quibus Ordinarius intelligitur Ordinarius loci."27 

This notion conforms to the actual practice that took place by means 
of apostolic indults before the proclamation of the Cle. By virtue of these 
indults, some institutions-specifically religious institutes-could allo
cate for their own activities the binate stipends of those priests for whom 
they had directly assumed the burden of sustenance (not so, on the other 
hand, of the priests who held an office-parish priest or parochial vic ar
for which they received compensation by the diocese).28 

It has been maintained29 that the change of the term local ordinary 
made by the coetus of the commission that prepared the present c. 951 § 1 
was not due to a lack of attention but rather that the intent was to intro
duce in the new norm of universal law the normative situation then in 
force, were it by way of several privileges that affected not only the mere 
ordinaries (cf. c. 134) but the local ordinaries. 

Notwithstanding the CPI reply, Fuenmayor thinks that it is foresee
able that situations may arise "in which equity may not be entirely safe
guarded. "30 In any c ase, this author opines that the solution of the 
agreements ( cf. c. 520 § 2) between the local ordinary where the priests 
work ministerially with their own ordinary are different from the local one 
and these other ordinaries. The solution of the agreements would also be 
applicable not only to the priests of a c lerical religious institute, or of a 
c lerical society of apostolic life, but to the priests incardinated in a per
sonal prelature or to the c lergy of the other dioceses different from the 
local one. 31 

25. Cf. A. DE FUENMAYOR, "Sobre el destino de los estipendios de Misas binadas o trinadas," 
in Ius Canonicum 28 (1988), p. 202. 
26. Cf. ibid. , pp. 202-203. 
27. Cf. AAS 79 (1987), p. 1 132. 
28. Cf. A. DE FUENMAYOR, "Sobre el destino de los estipendios . . .  ," cit., p. 207. 
29. Cf. F.J. URRUTIA, "Responsa Pontificiae Commissionis Codici iuris canonici authentice 

interpretando," in Periodica 77 (1988), p. 518. 
30. Cf. A. DE FUENMAYOR, "Sobre el destino de los estipendios . . .  ," cit., p .  210. 
31. Cf. ibid. , pp. 210-211 .  
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8. As a general rule, the priest who celebrates several times on the 
same day, and applies those celebrations for the intentions for which he 
has received the stipends, may only keep the stipend for one while allow
ing for some compensation on the ground of an extrinsic title. Thus it is 
expressed in the last words of c. 951 § 1. The compensation that the priest 
may licitly accept is not properly a part of the stipend. The reason for this 
contribution for the celebrant is "ob maiorem laborem aut incommodum" 
which the celebration may entail by reason of the circumstances or char
acteristics adjoining it, that is, that it may involve extraordinary work for 
the celebrant. 32 The title, or in other words, the reasons or motives for the 
celebration are then foreign or extrinsic to the application of the Mass 
being celebrated. In summarizing what is commonly understood for an ex
trinsic title, Manzanares points out "travel expenses, unreasonable times, 
sung Mass, etc. "33 

II. Paragraph two was added to the canon by the appropriate coetus 
authorized for the reviewing of the corresponding schema. The reason 
was the animadversio of a cardinal that seemed to be acceptable to all. 34 

It must be taken into account that this norm was already in effect at that 
time, by virtue of no. III of the Motu proprio of Paul VI Firma in Tradi
tione of June 13, 1974.35 

Ordinarily there would not be just cause for concelebrating a second 
Mass on the same day ( cf. 905), but if such cause existed-for example, 
concelebration with the bishop by reason of the pastoral visit-a stipend 
may not be received on occasion of this second Mass concelebrated. 36 

32. Cf. Causa of the SC Council, November 10, 1917, in AAS 10 (1918), p. 371. 
33. Cf. J. MANZANARES, commentary on c. 951, in Salamanca Com. Cf. also Causa of the 

SCCouncil, May 8, 1920, in AAS 12 (1920), p. 539; J. FERRERES, Las Misas manuales . . . , cit., 
p. 24. 
34. Cf. Comm. 13 (1981), p. 433. 
35. Cf. AAS 66 (1974), p. 311.  This norm remitted to the prior indications of the Declaratio 

of the SCDW, August 7, 1972, no. 3b, in AAS 64 (1972), p. 563. 
36. Cf. GIRM, no. 158; cf. also A. MARZOA, commentary on c. 905, in Pamplona Com. 
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952 § 1. Concilii provincialis aut conventus Episcoporum 
provinciae est pro universa provincia per decretum 
definire quaenam pro celebratione et applicatione 
Missae sit offerenda stips, nee licet sacerdoti sum
mam maiorem expetere; ipsi tamen fas est stipem 
sponte oblatam definita maiorem pro Missae applica
tione accipere, et etiam minorem. 

§ 2. Ubi desit tale decretum, servetur consuetudo in 
dioecesi vigens. 

§ 3. Sodales quoque institutorum religiosorum quorumli
bet stare debent eidem decreto aut consuetudini 
loci, de quibus in § §  1 et 2. 

§ 1. The provincial council or the provincial Bishops' meeting is to deter
mine by decree, for the whole of the province, what offering is to be 
made for the celebration and application of Mass, and it is unlawful 
for a priest to demand a larger sum. However, he may accept for the 
application of a Mass, an offering voluntarily made, which is greater, 
or even less, than that which has been determined. 

§ 2. Where there is no such decree, the custom existing in the diocese is 
to be observed. 

§ 3. Members of religious institutes of all kinds must abide by the decree 
or the local custom mentioned in § §  1 and 2. 

SOURCES: § 1: c. 831; SCCouncil Resol., 15 iun. 1918 (AAS 10 [1918] 
504-507) 
§ 2: C. 831 § 2 
§ 3: C. 831 § 3 

CROSS REFERENCES: § 1: cc. 1264,2°, 432 § 1, 434, 446, 19, 119,2°, 29, 
945 § 2 
§ 2: cc. 25, 23, 28, 26 
§ 3: cc. 897, 591, 13 § 2,2° 

COMMENTARY ------

Joaquin Calvo-Alvarez 

This canon focuses on the process leading to the establishment of 
the stipend for each place in such a way that the faithful may easily 
know the amount of the offer that the Church considers appropriate 
whenever a priest is asked to apply a Mass for a determined intention. 
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The canons of CIC/1917 that make up the precedent are 831 and 832. 
For that purpose it must be cautioned that the legal distinction between 
manual Masses , as manual and founded, had disappeared.1 

I. Paragraph 1 is central because it sets out to establish the author
ity who has the responsibility of establishing the stips and the effects of 
doing so. 

1. The schema pointed out that it also behooved the bishop in his di
ocese (then, it was believed that an authority of his rank was the appropri
ate one for setting the amount of the stipend) to determine what the 
debitum should be by reason of extrinsic title.2 In any case, the secretary 
of the commission brought up and accepted the objection raised by the 
SCCong for the purpose of omitting this point. Everyone agreed with the 
suppression of this second competence.3 

2. In the course of the development work of the CIC there was no 
c lear position about the c ompetent authority to set the amount of the 
stips, in a way because there were doubts about what the territorial juris
diction should be for the application of each stips. 

During the sessions convened by the appropriate coetus of October 
9-12, 1978, for purposes of reviewing the corresponding schema, once the 
contributions of consultative bodies were reviewed, the starting point was 
obviously the disposition of the schema: the competent authority for issu
ing the decree about the stips was the bishop in his diocese. It must be re
called that in the CIC/1917 (c. 831 § 1) that authority was attributed to the 
local ordinary. In any case, the relator held that the diocesan bishop 
should be the pertinent authority, rather than the local ordinary because, 
being a question of issuing a law, the former was the only one who could 
enact it, and not the vicar general. Thus, in this particular point, the juris
diction of the bishop in his diocese was upheld. 4 

At the end of § 1 of the schema ( corresponding to the present c. 952) 
it was stated that the diocesan bishop had to take as much care as possi
ble that the matter was settled "secundum rationem ab Episcoporum Con
f eren tia c ompositam." This reference was suppressed by common 
agreement at the behest of two consultors, and was replaced by proposal 
of the secretary of the c ommission, by the requirement of the diocesan 
bishop to rely on the opinion of the bishops of the region. 5 Obviously the 
intent seemed to be that by keeping the authority of the bishop in this mat
ter, he would keep in mind the authorized criteria about territorial juris
diction superior to the diocese. They could not bind his decision but they 
could guide it correctly. 

1 .  Cf. cc. 831 §1 and 826 CIC/1917. 
2. Cf. Comm. 13 (1981), p. 435. 
3. Cf. ibid. 
4. Cf. ibid. 
5. Cf. ibid. 
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During the final phase of the work, the territorial venue thought 
more suitable for setting the stips for the celebration of the Mass was es
tablished. One of the Fathers of the commission proposed that the appro
priate authority of this matter-the diocesan bishop-should decide, but 
take into account the norms of the Bishops' Conference and, furthermore, 
after hearing the presbyteral council. The secretariat and the consultants 
responded that the circumstances within the territory of a bishops' confer
ence can be quite diverse and, therefore, it was not advisable that the mat
ter should be decided by the conference. However, it is consistent with 
what the present c. 1264,2° establishes, that instead of region it should be 
said province.6 Actually, regarding the c. 1215 (the present 1264), the rela
tio includes an animadversio: it was proposed that instead of "conventus 
Episcoporum provinciae" it should be said "ordinary." The answer was 
that it was not advisable. On the other hand, it is appropriate that, on this 
subject-the determination of the offerings made on occasion of the ad
ministration of the sacraments-some uniformity should be given, at least 
within the domain of the ecclesiastical province. 7 On the other hand, as re
gards the proposal about the bishop consulting the presbyteral council, it 
was answered that such consultation was left to the discretion of the 
bishop and it did not seem necessary to impose it. 

In short, it comes down to seeking a certain type of uniformity re
garding the territorial limits under which the stips operates: neither large 
enough to match the area of the bishops' conference, nor so limited that it 
would match that of the diocese. The area of the ecclesiastical province, 
with its appropriate authority, will in the end become established as the 
most adequate in the final text to be issued. Manzanares has stressed the 
evident interest of the universal legislator in seeking unity about this mat
ter of establishing the stips in the ecclesiastical province. 8 

3. The authority that is empowered to set the stipend for the entire ec
clesiastical province is the provincial council (cf. c. 432 § 1), or it may be 
the provincial bishops ' meeting ("conventus Episcoporum provinciae"), 
which does not agree. Therefore, it must be distinguished from "conventus 
Episcoporum regionis ecclesiasticae" of c. 434, which to some point, dur
ing the development of the canon we are studying, was thought as an au
thority that would express its feelings on the matter. But it did not get to 
the final draft. The decisions of these authorities of the ecclesiastical prov
ince are generally made known in the private churches that form it through 
their own instruments of normative publicity ( cf. c. 8 § 2), which are usu
ally the appropriate diocesan Official Bulletins. For years-since 1984-
Aznar Gil has been in charge of the systematic publication of the special 
Spanish legislation, and in his report about diocesan norms he highlights 

6. Cf. Comm . 15 (1983) , p. 201 . 
7. Cf. Comm. 16 (1984) , p. 30. 
8. Cf. J. MANZANARES, commentary on c. 952, in Salamanca Com. 
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the abundance of references that deal with stipends that become effective 
in their respective dioceses.9 

The stated authorities of the ecclesiastical province determine the 
appropriate stips for the entire province by means of a decree. Whenever 
the decree has been issued in a provincial council it will need the recogni
tio of the Apostolic See before it can be promulgated ( cf. c. 446). How
ever, what is customary is for these decrees to be issued by the meeting of 
the provincial bishops. This conventus has no general or permanent au
thority in the ecclesiastical province (cf. c. 432 § 1) , nor does it seem to 
have juridical personality. However, it may be expedient to apply by anal
ogy ( cf. c. 19) to those meetings what was intended for the collegial acts 
of the juridic al persons to insure the validity of their dec isions ( c f. 
c. 119,2°) and specifically, the decree we are discussing. As for the nature 
of this decree it appears that it will be the general decree of c . 29, that is, 
an authentic law, inasmuch as, given the case, it may repeal contradictory 
customs with the force of law. 10 

As for the temporal value of the decree, it should be kept in mind 
that to the extent that the stips becomes a means-though partial-of sus
tenance for the c lergy, it is important that the province's bishops renew, 
with timely regularity, the value of the stips once the economic circum
stances of the area have been conscientiously reviewed. 1 1  

4. Once the stips is  established for the entire ecclesiastical province, 
the faithful may know its value. Usually, when possible, they will deliver 
that offering to the celebrant priest whenever they request him to cele
brate a Mass for a private intention. The priest, with pastoral mindfulness, 
will apprise the faithful promptly of the value established for the ecclesi
astical province, and it is prohibited to ask for a greater amount. However, 
the last clause of the paragraph c larifies that the priest "may accept for 
the application of a Mass, an offering voluntarily made, which is greater, 
or even less, than that which has been determined." These final words of 
the paragraph come from c. 832 CIC/1917, although it accepted the lawful
ness of the priest's behavior in the latter case-that is, accepting a smaller 
stipend than the established one-if the local ordinary had not prohibited 
it. In the schema that, together with the objections made by the consulta
tion organs, the members of the coetus de sacramentis reviewed, the 
norm to which we now refer made up the contents of a canon on its own, 
although in it there was no reference to the possible intervention of and 
prohibition by the local ordinary. Both the secretary of the commission 
and the relator suggested adding "et nisi loci Ordinarius prohibuerit" or 

9. Cf. F.R. AzNAR GIL, "Boletin de legislaci6n particular espafi.ola," in Revista Espanola de 
Derecho Canonico, from no. 41  (1985) on. 

10. Cf. Comm. 13 (1981), p. 435, regarding the legal character of the decision according to 
the Relator, Mons. Onclin. 

1 1 . Cf. SCCouncil, Resol. June 15, 1918, in AAS 10 (1918), pp. 504-507. 
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"nisi aliter, ab Episcopo diocesano statutum fuerit." However, after every
one gave careful consideration to the matter, they left the language of the 
norm just as it was, introducing only a minor style correction. 12 Finally, 
the norm was incorporated as a last clause of § 1 of the cc. 952. In sum, 
the priest is completely free to accept a lesser stipend than the one estab
lished, thus making more evident the pastoral good sense about the treat
ment of the faithful in every case, and the obvious disposition that the 
priests must cultivate in order to serve the faithful, by avoiding everything 
that could make hateful the recourse entrusted to their pastors ( cf. c. 945 
§ 2). 

II. Paragraph 2 discusses the norm that would replace the provincial 
decree whenever it has not been issued: the custom in dioecesis vigens. 

The paragraph's norm is substantially the same as that of § 2 c. 831 
CJC/1917. In any case it is evident that custom (consuetudo) is used in the 
juridical sense ( cf. c. 25). 

If there is no decree for the entire ecclesiastical province, the appli
cable norm in each diocese will then be the c ustom, as prescribed by 
universal law: in the absence of the decree provided for in § 1, the "con
suetudo in diocesi vigens" normatively replaces it. Therefore, for this pur
pose cc. 23-28 should be taken into account. Most assuredly this diocesan 
practice can be repealed by partic ular law (cf. c. 28). Nonetheless, the 
competent legislator ( cf. c. 26) will not be the bishop of the diocese, but 
the provincial council or the meeting of the bishops of the province. That 
is, the diocesan bishop motu proprio-not acting jointly with the other 
bishops of the ecclesiastical province-does not have the authority to uni
laterally set the amount of the stipend for his diocese. In the absence of a 
decree covering the entire province, it will then be necessary to abide by 
the prevailing custom in the diocese. Manzanares seems to favor this in
terpretation.13 

III. Paragraph 3, mindful of the discipline being discussed, touches 
upon a subject directly connected with the pastoral attention of the Chris
tian people, which is also sensitive and weighty, because of its close con
nec tion with the daily c elebration of "the eucharsitic sac rifice, the 
memorial of the death and resurrection of the Lord, in which the sacrifice 
of the cross is for ever perpetuated" ( cf. c. 897). It strives to avoid pluralis
tic disc iplines within the framework of the jurisdiction and the life of the 
Church. All must abide by the norm prevailing in the provincial decree or, 
if it is the case, by the existing custom in the diocese, and this also applies 
to the members of any religious institute. 

12. Cf. Comm 13 (1981), pp. 435-436. 
13. Cf. J. MANZANARES, "Eucaristfa," in J. MANZANARES-A. MOSTAZA-J.L. SANTOS, Nuevo 

Derecho parroquial (Madrid 1990), p. 250. 
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1. In the schema for the reform of CJC/1917, the beginning terms of 
§ 3 of c. 831 of the old Codex were changed. Instead of beginning "Etiam re
ligiosi, licet exempti" § 3 of the canon of the schema that preceded the 
present 952 began as follows: "Sodales Institutorum vitae consecrate, licet 
exempti ... " 14 The draft that was introduced agreed with the terminology 
that was finally adopted in part III of book II and was also more compre
hensive or encompassing of the diversity of possibilities that could be con
sidered. However, the final drafting mentions again only the religious. 
Although it does not expressly name those who could profit from an excep
tion (cf. c. 591), the tone of the paragraph includes all of the religious with
out exception: "Sodales quoque institutorum religiosorum quorumlibet." 

2. Considering the sensitivity of the subject, the rationale of the 
norm established in this paragraph could be connected to its consider
ation as one of public order ( cf. c. 13 § 2,2°). If it is so, transients are sub
ject to these special norms (the ones pointed out in § 1 and 2 of the canon 
we are now discussing) whenever one or the other is in effect in the dio
cese where the transients are found. 

14. Cf. Comm. 13 (1981), p. 435. 
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953 Nemini licet tot stipes Missarum per se applicandarum 
accipere, quibus intra annum satisfacere non potest. 

No one may accept more offerings for Masses to be celebrated by himself 
than he can discharge within a year. 

SOURCES: c. 835 

CROSS REFERENCES: cc. 955 § §  1 et 4, 956 

COMMENTARY ------

Joaquin Calvo-Alvarez 

1. The drafting of this canon is designed to guarantee, as far as possi
ble, and effectively, compliance with the will of the faithful. The negative 
writing of the text-nemini licet-expresses the unbending duty of every 
priest to adhere to the norm. It is the canon that, in a general way, has to 
do with the maximum time allowed to the celebrant who agreed to cele
brate one Mass or Masses, for the intention of a faithful who has given him 
a stips for that purpose. 

The norm seems intended to avoid the danger of accepting the onus 
of so many Masses to be applied personally that the obligation undertaken 
will prove excessive to the point that the Masses cannot be celebrated. 
The direct prohibition, which is part of the norm, requires the personal de
velopment of the virtue of order; that is, the norm requires-to make the 
prohibition more effective-a responsible order on the part of the cele
brant, which is reinforced and summarized perceptively by c. 955 § 4 for 
every priest who receives orders for Masses. 

2. The canon coincides substantially with c. 835 CJC/1917. In its de
velopment we know that much was discussed, both about the preserva
tion of the norm of the old Code as of the exact tone of its formulation. 1 
Finally, with the exception of one consultor, it was approved just as it ap
peared in the schema, 2 although, in the final version, minor grammatical 
changes are noted. 3 

3. Canon 834 CJC/1917 detailed minutely the procedure that the cele
brant had to follow in regard to the celebration time of the Mass, consider
ing what the donor had or had not specifically established. Thus it should 

1. Cf. Comm. 13 (1981), p. 436. 
2. Cf. ibid. 
3. Cf., e.g., the collection in the Relatio, in Comm. 15 (1983), p. 201. 
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be noted that the norm did not go into the new Code. Although it had at 
first been summarized in the schema, because one of the consultors felt 
that it was unnecessary, it all ended in a discussion and it was suppressed, 
with two votes against and one abstention. 4 This suppression and that of 
§ 2 of c. 841 of CIC/1917 help us to understand with greater precision the 
present meaning of the canon we are studying. 

4. On the question of stipends, generally, we can say that the CIC reg
ulation continues to show a clear respect for the will of the donor. How
ever, as for the time for the celebration of the Mass-the limit of one year 
for the norm we are studying-it may be noted that the will of the donor 
has been restricted and subordinated to the clearer and more determined 
will of the legislator. T his may be ascertained by comparing three stages in 
the evolution of this phase of the discipline of the stipend: 

a) SCCouncil, Decree Ut debita, May 11, 1904, no. 3. 5 The discipline 
then was, on this point, practically the same as the present one, but it was 
added that if the will of the donor about the Masses ordered was not to 
limit the celebrant intra annum, the donor's will prevailed, and the priest 
was not subject to the general norm; 

b) CIC/1917. Canon 835 (the immediate precedent of the present 
c.immediate precedent to 953) included the norm of no. 3 of the Ut debita, 
but without the addition we have seen; that is, the CIC did not include the 
possibility that, by the donor's will, the year's limit would in fact cease 
to be such a limit. Things being that way, some authors interpreted c. 835 
in a very broad way (that is, in a way similar to the discipline of the Decree 
Ut debita). This broad interpretation was based on the analysis of the con
text (cc. 834 § 3 and 841 § 2). In this fashion, some authors maintained 
that although the text of c. 835 did not include the exception of Decree Ut 
debita, consideration of the context nevertheless permitted that in spe
cific cases the will of the donor dispensed legitimately, with the literal 
rigor of the said canon;6 

c) in the present CIC the norms of the former cc. 834 § 3 and 841 § 2 
have not been included. T hey just happened to be the norms that sup
ported the broad interpretation of the old c. 835, as we have just seen. 
Thus, it may be concluded that as regards this point the rigorous will of 
the legislator has won over the possibly opposite will of the donor. That 
is, presently, even if the donor permits, it does not seem that the priest 
may licitly accept so many stipends for personally celebrating Masses that 
he could not celebrate in the term of one year. The legislator concluded 

4. Cf. Comm. 13 (1981), p. 436. 
5. ASS 36, pp. 672-676; cf. also the text of said Decree in J.B. FERRERES, Las Misas 

manuales segun la disciplina vigente (Madrid 1924), Appendix II, pp. 305-310. 
6. Cf. e.g., J. CREUSEN, "De oneribus missarurn suscipiens," in Jus Pontificium 5 (1925), 

pp .  1 00-103 .  For a proponent of the strict interpretation of c. 835 CIC/191 7, cf. 
J.B. FERRERES, Las misas manuales . . .  , cit., pp. 1 1 1-1 13. 
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by adopting the most stringent legislationfor the purpose of insuring that 
the will of the donor, accepted by the celebrant upon receiving the sti
pend, be actually respected. In the final analysis, the will of the donor is 
invariably the root from which the obligation of the celebrant arises. How
ever, as is natural, the will of the donor is not always all-inclusive: it is also 
limited by the requirements that the legal norm imposes on the celebrant, 
who cannot accept so many stipends for Masses that he could not person
ally celebrate intra annum. 

Manzanares, who holds the opposite opinion, may now be considered 
to be included among the holders of what we have called broad interpreta
tion during the effective period of the CJC/1917. 7 However, in view of the 
mentioned change of the normative data (the context of the present c. 953) 
we feel that the stringent interpretation is on a sounder basis. 

5. In any case, if in fact a year after the acceptance of the stipends for 
the celebration of Masses for specific intentions, such Masses have not ac
tually been celebrated, the charges for the Masses must be given to the re
spective ordinaries ( cf. c. 956). 

6. Finally, the open course available to the priest who cannot accept 
additional oblations in order not to violate the prohibition of c. 953, art. 5.1, 
of the Decree Mos iugiter of 1991 is very explicit: "Priests who receive a 
large number of donations for private intentions of Holy Masses, for exam
ple, on occasion of the Commemoration of the deceased faithful or in other 
circumstances, and who cannot personally comply with them during the 
year ( cf. c. 953) instead of refusing them, thereby frustrating the pious will 
of the donor, and deterring them from their good intentions, must pass 
them on to other priests (cf. c. 955) or to his own ordinary (cf. c. 956)."8 

7. Cf. J. MANZANARES-A. MOSTAZA-J.L. SANTOS, Nuevo Derecho Parroquial (Madrid 1990), 
p. 251. 

8. Cf. AAS ( 1991), p . 446. This is a Deer. of the CC , published on May 6, 1991, in which 
some rules are laid out regarding the stipends which priests ought to receive for the Masses 
that they celebrate . Cf. this same document , with a different date, February 22, 199 1 , in 
L'Osservatore Romano no. 13, March 29, 1991, p . 5 (161) (English edition: March 25, 199 1 , 
p. 2) . 
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954 Si certis in ecclesiis aut oratoriis Missae petuntur cele
brandae numero plures quam ut ibidem celebrari possint, 
earundem celebratio alibi fieri licet, nisi contrariam vo
luntatem oblatores expresse manifestaverint. 

If in certain churches or oratories more Masses are requested than can be 
celebrated there, these may be celebrated elsewhere, unless the donors 
have expressly stipulated otherwise. 

SOURCES: c. 836 

CROSS REFERENCES: cc. 953, 1223, 956 

COMMENTARY ------

Joaquin Calvo-Alvarez 

Whereas the previous canon discussed the maximum period of time 
for satisfying the stipends for Masses to be celebrated personally, this 
canon discusses the place where, in specific cases, the Masses requested 
must or may be celebrated. 

1. According to the stips discipline, the question of the place where 
the acceptor of the stips must celebrate the Mass is seen by the legislator 
as of less concern than the time of the pledged celebration. What is deci
sive is to make sure that the Mass is celebrated for the intention of the 
faithful. To be sure, the intent of c. 953-the time limit of one year granted 
for legally satisfying the stipends accepted for the personal celebration of 
the Masses-is no other than insuring the effective celebration of those 
Masses. The limit of one year seeks to guarantee effective compliance with 
the obligation incurred with the faithful. On the other hand, always with 
the respect due to the intention of every faithful, the place for the celebra
tion is considered of secondary importance. 

2. Canon 836 of the CJC/1917 stands as the precedent for the norm 
we are studying. In the new CIC some changes have been introduced. Spe
cifically, the scope of the norm now encompasses the oratories, not just 
the churches.1 Furthermore, neither of the two have to be "peculiari Chris
tifidelum devotione ornatis," as was stated in the schema. 2 What the norm 
foresees is simply the fact of an excess of requests for entrusted Masses 

1. Cf. Comm. 13 (1981), p. 436. 
2. Cf. ibid. 
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surpassing what could be celebrated there, irrespective of the peculiari
ties of the place of worship or the reasons for their occurrence. 

3. The canon emphasizes the determined respect for the will of the 
faithful who offer their stips for the celebration of Masses for their re
spective private intentions, together with the necessity to facilitate as 
much as possible the celebrants in compliance with the pastoral obliga
tions agreed upon even if it were not possible for all of the Masses to be 
c elebrated in the same church or oratory where the request was received. 

a) The starting point is the respect for the presumed will of the do
nor. Commonly, the donor will not determine expressly the place of the 
celebration and, spec ifically, it will not be normal for the donor of the 
stips to state expressly that he or she wants the Mass or Masses to be cel
ebrated in the very church or oratory where the request was placed. In any 
case, the norm assumes that this is the donor's will. Therefore, in princi
ple, whenever possible, the Mass or Masses should be celebrated in the 
same place. 

b) However, c. 954 grants greater freedom to him who has received 
the request, in comparison with the dispositions of c. 836 in CIC/1917. At 
the time, the norm determined that in the churches where the influx of do
nations for the Masses was so great that they could not all be celebrated 
there during the time allowed, the faithful should be informed by means of 
a board placed in an obvious and distinct place, that such Masses would 
be celebrated either right there, in that very church, if feasible, or in an
other place. Now, the publicity intrinsic to the board is substituted by the 
public ity of the norm itself. Therefore, presently, there is no need to set 
such a tabella, which was an earlier and generic form of public communi
cation open to the view of the faithful, since the law itself makes public 
the proper way to act with sufficient clarity and with a general character. 

c) In any case, the canon now in force sets forth a particular respect 
for the expressed intention of the donor, because if he should happen to 
oppose having the Mass or Masses celebrated in a church or oratory differ
ent from the one he initially requested, then the Mass or Masses must be 
celebrated in the place requested. Obviously, we always start with the prior 
acceptance of the explicit will of the donor by the celebrant, the church 
rector, or the appropriate superior ( cf. c. 1223), as the case may be. 

d) As for the requests for Masses that actually may not get to be cele
brated in the church or oratory where they were received-and if there is 
evidence of the expressed will of the donor about the Masses being cele
brated only in that church or oratory-it appears that they must be com
municated annually to the respec tive ordinary, by sending him the 
appropriate offerings received ( cf. c. 956). 
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§ 1.  Qui celebrationem Missarum applicandarum aliis 
committere intendat , earum celebrationem quam 
primum sacerdotibus sibi acceptis committat, dum
modo ipsi constet eos esse omni exceptione maiores; 
integram stipem receptam transmittere debet , nisi 
certo constet excessum supra summam in dioecesi 
debitam datum esse intuitu personae ; obligatione 
etiam tenetur Missarum celebrationem curandi , 
donec tum susceptae obligationis tum receptae sti
pis testimonium acceperit. 

§ 2. Tempus intra quod Missae celebrandae sunt, initium 
habet a die quo sacerdos easdem celebraturus rece
pit, nisi aliud constet. 

§ 3. Qui aliis Missas celebrandas committunt, sine mora 
in librum referant tum Missas quas acceperunt, tum 
eas, quas aliis tradiderunt , notatis etiam earundem 
stipibus . 

§ 4. Quilibet sacerdos accurate notare debet Missas quas 
celebrandas acceperit, quibusque satisfecerit. 

§ 1. One who intends to transfer to others the celebration of Masses to be 
applied, is to transfer them as soon as possible to priests of his own 
choice, provided he is certain that they are of proven integrity. He 
must transfer the entire offering received, unless it is quite certain 
that an amount in excess of the diocesan offering was given as a per
sonal gift. Moreover, it is his obligation to see to the celebration of 
the Masses until such time as he has received evidence that the obli
gation has been undertaken and the offering received. 

§ 2. Unless it is established otherwise, the time within which Masses are 
to be celebrated begins from the day the priest who is to celebrate 
them receives them. 

§ 3. Those who transfer to others Masses to be celebrated are without 
delay to record in a book both the Masses which they have accepted 
and those which they have passed on, noting also the offering for 
these Masses. 

§ 4. Each priest must accurately record the Masses which he has ac
cepted to celebrate and those which he has in fact celebrated. 

SOURCES: § 1: cc. 837-840; SCCouncil Causa, 19 feb. 1921 (AAS 13 
[1921] 228-230); SCCouncil Causa, 16 apr. 1921 (AAS 13 
[1921] 532-534) 
§ 2: C. 837 
§ 3: c. 844 § 1 
§ 4: C. 844 § 2 
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CROSS REFERENCES: § 1: cc. 950, 1264, 952 §§  1 et 2, 957 
§ 3 :  cc. 953, 956, 957, 958 

c. 955 

COMMENTARY ------

Joaquin Calvo-Alvarez 

This canon focuses on the regulation for the distribution of the re
quest for Masses to be applied. Thus, it deals primarily with those whose 
mission is one of mediation between the faithful who wish to have 
Masses celebrated for their own private intentions, and the priests who 
will finally celebrate those Masses for those intentions. The meaning of § 2 
is explicable in this context, and, therefore, its inclusion in the canon 
seems to be justified; thus, it is a question of the priest who has been in
vested as a mediator. This is obvious from reading the second clause of 
c. 837 CJC/1917, which constitutes the immediate normative precedent. 
On the other hand, the norm of § 4 refers to every priest who received re
quests for Masses, whether directly from the faithful, or indirectly, 
through a mediator. The inclusion of this norm in c. 955, forming that 
which is contained in the last paragraph, may be justified by the fact that 
the subject coincides, as regards subject matter-notations about orders 
for Masses-with § 3 of the same canon. 

I. Paragraph 1 deals with the conditions for transmitting the re
quests for celebration of the Masses to be applied. The norm establishes 
when, to whom and how the request must be made, in addition to the re
quirement for relieving the mediator of the responsibility of having the 
Masses celebrated for the corresponding intentions. The immediate prece
dents of the norms contained in this first paragraph are found in cc. 837-
840. 

1. "One who intends to transfer to others the celebration of Masses to 
be applied, is to transfer them as soon as possible ... " sets down, as a be
ginning, the first sentence of this paragraph. The phrase quam primum is 
taken from c. 837 CJC/1917. The demand fell, according to the norm of 
CJC/1917, upon whoever had Masses that had to be celebrated by others. 
However, in the present CIC, the demand mentioned weighs on anybody 
who seeks to or wishes to entrust to others the celebration of Masses to be 
applied. That is, for example, as soon as a priest decides not to celebrate 
Masses entrusted to him personally, he must seek quam primum the ap
propriate celebrant or celebrants. Thus, the currently valid norm contains 
features of c. 837 as well as of c. 838, both of the CJC/1917.1 

1. Cf. Comm. 13 (1981), pp. 436-437. 
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2. The transfer of the requests for Masses to be celebrated for private 
intentions must be done as soon as possible, to priests chosen by the 
transferer "providing that he can attest that they are trustworthy." CIC/ 
1917 (c. 838) stressed that the transferring priest ought to have absolute 
certainty (probe sibi constet) of the righteousness of the priests to whom 
he had intended to entrust the request, and in order to ensure their com
plete certainty, he envisioned the possibility that they be recommended by 
testimony of their own ordinary (not by the ordinary of the one transmit
ting them, but by the one corresponding to the priests to whom he wished 
to entrust the request). 

The reason for specifically considering the possibility of recommen
dation from the ordinary was to avoid inconsiderate and abusive transfers. 
This approach for ascertaining with absolute certainty the integrity of 
those who would celebrate the Mass had already been introduced by a de
cree of the SCCouncil of May 21, 1907.2 In the CIC now in force this allu
sion to the recommendation of the ordinary was not included. 3 The only 
thing mentioned in the norm is the evidence by the transmitter-and the 
canon does not indicate the intensity of the possible means employed to 
acquire it-that the selected priests are suitable to receive the assignment 
we are discussing. 

3. "He must transfer the entire offering received, unless it is quite 
certain that an amount in excess of the diocesan offering was given as a 
personal gift." This is the official translation of the second part of the 
canon we are commenting on. This norm is substantially derived from 
c. 840 § 1 CIC/1917. The essence of this norm is the general principle
the duty to deliver the stips, in all its integrity-and the accepted excep
tion to the general effectiveness of the indicated principle.4 Therefore, un
less the anticipated exception occurs, nothing can be retained by the 
transf erer. 5 

The only reason that he who wishes to entrust the celebration of 
Masses to others would have for not being obligated to deliver integram 
stipem receptam is "the proven certainty [certo constet] that anything 
over what is established by the diocese was given to him as a personal 
compensation." According to the language of the second clause of § 1 of 
the canon, it is not enough for the transmitter of the request to be in
formed of the point that the law wants to assure, for example, the ipsi 
constet of the canon's first clause. But for the transmitter this evidence 
should be especially certain: it is necessary that he be informed with cer
titude. Here there is neither room for, nor would it be sufficient to have, a 

2. Cf. Causa of the SCCouncil, February 19, 1921, in AAS 13 (1921), pp. 228-230, and, 
specifically, p. 229. 

3. Cf. Comm. 13 (1981), p. 437. 
4. Cf. Comm. 13 (1981), p. 437. 
5. Cf. Causa of the SCCouncil, April 16, 1921, in AAS 13 (1921), p. 533. 
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sort of legitimate presumption about the intention of the faithful offerer 
( cf. c. 950). Certainty of that intention is necessary, and it has to be the 
type of certainty that will not and cannot give rise to reasonable doubt. It 
has to have a determined soundness, that is, it is held with certitude. The 
principal legal requirement of c. 955 § 1, with respect to c. 950, springs 
from the increased necessity for juridical guarantee of the supposition 
contained in the first canon regarding the supposition of the second. The 
injustice, were it to occur, would be greater on the part of him who with
out celebrating the Mass- entrusted it to somebody else-keeps for him
self the excess over the established stipend, than on the part of him who, 
withholding a sum illegally, still celebrates the Masses for the intention of 
whoever offered the stipends. 

During the final phase of development of the CIC a specific animad
versio was directed to the canon then containing this norm. One of the Fa
thers proposed a possible alternative-intending to have it included in the 
legal version-to the possibility that the donor may want to leave a desig
nated amount to whoever took charge of his petition, intuitu personae. He 
specifically proposed that the second clause of § 1 ended the text as fol
lows: " ... datum esse intuitu personae, vel ad finem ab Episcopo dioece
sano selecto." The reply given to this Father was that it was not suitable. It 
was argued that no tax could be imposed on the donations for the Masses. 6 

Although it was not actually a tax since the oblation of the faithful is, in 
every case, voluntary, the intent has been to safeguard, ever so minutely, 
against all possible confusion on the subject. The change in terminology 
(see commentary on c. 945) about absolutely avoiding the term stipend 
and to substitute stips for it, expresses the same principle which indicates 
regulation of the entire subject. The same concern, even for the terminol
ogy, also appears in the language of c. 1264: the provincial bishops' meet
ing will also determine the taxes to be paid for acts of executive authority 
(cf. c. 1264 § 1). However, the referred conventus Episcoporum will also 
determine the appropriate offerings (oblationes), not the taxes, on occa
sion of the administration of the sacraments and sacramentals ( cf. 
c. 1264,2°). It is clear that c. 1264,2° does not refer directly to specific of
ferings made by the faithful for the application of the Mass to a determined 
intention, but the similarity between both types of oblationes is also evi
dent. 

The official Spanish translation of the CIC in Spain, renders "exces
sum supra summam in diocesi debitam" as "amount in excess of the dioce
san offering." It is clear that an implicit reference is being made here to 
c. 952. It should be taken into account that the amount of the stips extant 
in the diocese is not established in the diocese by the corresponding dioc
esan authority but is usually established for the diocese by the supradioce
san authority designated in § 1 of c. 952. 

6. Cf. Comm. 15 (1983), p. 201. 
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In sum, we can say that whoever wishes to entrust to others the cele
bration of Masses to be applied must do it quam primum to priests of in
tegrity, also delivering to them integram stipem receptam. 

4. In the last clause of the paragraph it is pointed out that the trans
ferer of the offerings remains obligated to seek to have the Masses cele
brated, up until he has evidence, both of the acceptance of the obligation 
and of the receipt of the stipend. In the first place, it is obvious that for a 
priest to acquire the obligation to celebrate a Mass for a determined inten
tion, his previous acceptance is necessary. However, by law, this obliga
tion is not considered accepted-it has no effect whatsoever-if the 
accepting priest has not received the corresponding stips ( cf. 948). Who
ever transferred the request must have evidence both of the acceptance of 
the obligation and of the actual receipt of the stipend. In the interim, be
fore he receives such evidence, the obligation to see that the Masses are 
celebrated continues to be his responsibility. 

The Decree Ut debita of November 5, 1904,7 determined that the ob
ligation on the part of someone who has distributed the offerings for 
Masses which were really to be celebrated, remained until he received 
notice that they had effectively been celebrated C cf. no. 6). Although this 
norm intended to guarantee full compliance with the commitment made, it 
nonetheless imposed a difficult control upon the priests who had commit
ted themselves to celebrate these Masses, a control that could easily 
become detestable. Therefore, the C/C/1917 dropped this normative exi
gency. Canon 839 substantially included the rule now in effect: that is, 
once the priest has accepted the obligation and received the stipend or 
stips, he who transferred the order is liberated from the obligation which 
is no longer his own, since it has been transferred to the celebrant who 
agreed to assume it. This has to be understood as not excluding the re
sponsibilities of general vigilance on the part of the ecclesiastic authori
ties (cf. c. 957). 

5. The norm of this third and last clause of § !-substantially identi
cal to the discipline of c. 839 C/C/1917 was almost excluded from the new 
Cle. The appropriate commission secretary proposed its suppression, be
cause for him "res clara est in suis principiis." However, a consultor ex
pressed his disagreement about the suppression "quia regulae dantur et 
inserviunt praecise iis qui capaces non sunt eas ex principiis deducere." 
Once the vote was taken, the text was carried by four votes against three.8 

It can be seen that there are two tendencies in the Commission for the Re
vision of the Code: one that tried to limit itself as far as possible to deter
mining the principles that the subject adheres to, and another that did 
not consider the former position as sufficiently useful for what was des
tined for canon law. Moreover, it would have to detail at least some of the 

7. AAS 36, pp. 672ff. 
8. Cf. Comm. 13 (1981), p. 437. 
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consequences of the established normative principles. This tension of po
sitions reappeared, for example, during the last phase of development of 
the new Code. Among the general objections to the language used in the 
schema about the stipends, one of the Fathers insisted on avoiding a casu
istic tone, and asked to try to reduce the normative even more, leaving the 
moral and juridical princ iples clear. However, the secretariat and the con
sultors replied that the norms had already been reduced as much as possi
ble and the remaining norms seemed necessary. 9 In fact cc. 825, 826, and 
844 § 1 CIC/1917 contained norms that were no longer included in the CIC 
then in effec t. It is possible that c. 825 CIC/1917, which contained four 
supposedly illicit possibilities on the question of stipends, could be shown 
as an example of the casuistry that the new CIC tried to avoid. In fact, the 
subject has always facilitated casuistry.10 

II. Paragraph 2 is intended to determine the beginning of the time 
period for the celebration of the Masses entrusted for the corresponding 
intentions. It has to do with the time period, or tempus legitimum ( c. 937 
CIC/1917), available to the celebrant to comply with his commitment. The 
forerunner of this norm is in the second clause of c. 837 CIC/1917. In the 
pertinent schema during the period of development of the Code, the norm 
remained practically identical to the CIC/1917, but as we have already as
c ertained, the first part of the canon in the schema actually became the 
present first clause of c. 955. This refers to the urgency of transmitting the 
obligation to celebrate Masses. The second part of the canon finally inte
grated itself into the same canon, becoming its § 2. 

The beginning of the time period for celebrating the Masses is the 
day on which the priests "received the obligation." As we have already 
seen, it does not seem that the priest can be considered as having received 
the obligation if the acceptance is not made simultaneously with the re
ceipt of the stipend ( cf. § 1, in fine) .  Finally, the general caution of the 
canon on the point we are discussing is a sensible cautiousness in view of 
the enormous variety of circumstances and peculiarities of life, as often
times throughout the CIC, the normative cautiousness concludes by giving 
an opening to other possible demands that could impinge upon the subject 
" ... nisi aliud constet." 

III. The contents of § 3 has c. 844 § 1 CIC/1917 as a precedent. In that 
precept certain specific warnings were established in regard to the order 
and diligence that the local ordinaries and the religious superiors should 
observe in entrusting their subjects and others with the celebration of the 
Masses. Thus it seems that this precept reappears in the CIC, but with a 
general character; that is, it addresses all those-whether or not they are 
ecclesiastical authorities-"qui aliis Missas celebrandas committunt." 

9. Cf. Comm. 15 (1983), p. 199. 
10. Cf. e.g., E.F. REGATILLO, "Responsabilidad de las misas de estipendio," in Sal Terrae 

1965, pp. 509-511 .  
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With this general character, whoever entrusts to others Masses to be cele
brated for specific intentions does not have the legally determined respon
sibility for having the entrusted Masses quamprimum celebrentur (cf. 
c. 844 §1 CJC/1917 . Now, the quam primum is present in the Code in 
order to stress the urgency of the transfer of the obligation to celebrate 
the Masses ( cf. c. 955 § 1), but not to insure that they will be celebrated as 
soon as possible. This urgency, to an adequate extent, immediately falls 
( cf. cc. 955 § 2 and 953) upon whoever accepted the obligation to cele
brate those Masses, and, it would be advisable to keep it in mind ( even if 
the urgency is not explic itly indicated) by the appropriate ordinaries 
(c. cf. 956 and 957). 

The paragraph expressly determines that those who transfer to oth
ers Masses that are to be celebrated must make the appropriate notations 
in a book. The volume of Masses entrusted and, therefore, the specific re
sponsibility of transferring to others Masses that have to be celebrated, 
seem to be the basis for the determined demand to make notations, not 
just accurate, as in § 4, but also in a book. In this manner, in some circum
stances, exact and up-to-date knowledge-the notation required sine 
mora-of the situation both of the requests for Masses received and of 
those made to others, together with exact knowledge of the value of the of
ferings initially made by the faithful, will be made. A special book is also 
required in c .  958 (see commentary). 

IV. The last paragraph spec ifically established the duty incumbent 
upon every priest who received requests for Masses. "Quilibet sacerdos" is 
a clear expression that encompasses everyone who habitually or occasion
ally receives requests for Masses. The precedent in the CJC/1917 is c. 844 
§ 2 .  

In this case it  is not required to keep a book; but rather, without 
major normative precisions, simply notare debet the requests for Masses 
received and those already fulfilled. This notation must be made accu
rately and carefully. This requirement for order and clarity demanded from 
every priest in regards to this matter is undoubtedly intended to insure ef
fective compliance with the pious wills of the faithful who entrusted their 
desire to have Masses celebrated for their intention to the corresponding 
oblatio or stips. 1 1  

1 1 .  Cf. A. MARZOA, commentary on cc. 957-958, in Pamplona Com. 
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956 Omnes et singuli administratores causarum piarum ant 
quoquo modo obligati ad Missarum celebrationem curan
dam, sive clerici sive laici, onera Missarum quibus intra 
annum non fuerit satisfactum suis Ordinariis tradant, se
cundum modum ab his definiendum. 

Each and every administrator of pious causes or those in any way obliged 
to provide for the celebration of Mass, be they clerics or lay persons, are 
to hand over to their Ordinaries, in a manner to be determined by the lat
ter, such Mass obligations as have not been discharged within a year. 

SOURCES: c. 841 § 1 

CROSS REFERENCES: cc. 1299ff, 955 § §  1 and 3, 953, 134, 1301 § 1, 6 
§ 2, 202 § 1, 19 

COMMENTARY ------

Joaquin Calvo-Alvarez 

1. Those whose responsibility it is to see that the Masses are cele
brated should deliver periodically to their respective ordinary the obliga
tions for Masses not celebrated intra annum. This is not just a simple 
communication about the obligation of pending Masses, but the periodic 
delivery of these obligations. Therefore, those who are obligated will 
clearly report the pending Masses and intentions, and deliver the applica
ble stipends.1 The norm which is the precedent in the CJC/1917 is c. 841 § 1, 
and § 2 of the same canon made clear the time period for the Masses to be 
delivered depending on whether they were manual Masses or in the man
ner of manual Masses ( cf. c. 826 CJC/1917). As we know, that legal distinc
tion has disappeared, something that rendered meaningless the possible 
inclusion of the norm of that § 2 in the Cle. The norm of the existing c. 956 
is substantially equal to the one contained in c. 841 § 1 CJC/1917. In any 
case, the language presently used seems to be more precise. The canon 
does not address those who are obligated to carry out the requests for 
Masses ("ad Misarum onera implenda obligati") but rather those who are 
obligated to see that said obligations are carried out ("Obligati ad celebra
tionem curandam"). On the other hand, the preceding norm indicated the 
time when the obligations of Masses should be delivered to the respective 

1. Cf. JUAN B. FERRERES, Las Misas manuales segun la disciplina vigente (Madrid 1924), 
p. 147. 
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ordinary: toward the end of each year ("sub exitum cuiuslibet anni"). The 
expression was not devoid of a certain ambiguity, but was resolved with 
the clarification of § 2. Now, on the other hand, the specific moment for the 
delivery of the accumulated Masses uncelebrated intra annum remains at 
the discretion of the ordinary of the obligated parties, although it seems 
clear that the delivery of uncelebrated Masses still pending ought to have 
an annual periodicity. 

2. As for those obligated to the annual delivery of uncelebrated 
Masses, the canon refers, first of all, to "each and every one of the admin
istrators of pious causes" ( cf. c. 1299ff), if they find themselves in that sit
uation. The obligation extends to "whoever in any way is obligated to 
make sure that Masses are celebrated, be they clergy or lay person." 
Among those obligated will be, for example, the member of a private asso
ciation who, according to its statutes, would be responsible in that organi
zation for everything having to do with the administration of pious causes, 
providing that these included the obligations for Masses. Obviously, the 
obligated include those who are generically designated in c. 955 § 3. Also 
obligated are the priests who for whatever reason have not celebrated 
intra annum the Masses that they agreed to celebrate personally ( cf. 
c. 953)2 without having transferred such obligation to other priests during 
that time period ( cf. c. 955). 

3. The canon states that those who are committed to deliver the obli
gation of still uncelebrated Masses during the year, will do it suis ordi
nariis. Many times it will be the local ordinary, but not in other times ( cf. 
c. 134). Precisely, it is the ordinary-and not only the local ordinary-who 
is "the executor of all pious dispositions" (cf. 1301 § 1). 

4. The obligations for Masses that have to be delivered to the respec
tive ordinaries are those unfulfilled within the year. Manzanares, in con
sidering c. 6 § 2 and keeping in mind the tradition of CJC/1917 (cf. c. 841 
§ 2 and 826), interprets the establishment of the beginning of the year 
when the Masses requested should have been celebrated. He says: "The 
year is reckoned in conformity with c. 202 § 1. If it were a question of 
foundations the year would be counted from January 1 to December 31."3 

According to this seemingly clear criterion, intra annum means within 
the 365 days following the day in which the obligation to celebrate ( c. 953) 
was contracted, or the appropriate Masses were celebrated, by receiving 
the stipend; in the case of pious causes intra annum is from January 1 to 
December 31. 

2. Cf. CC, Deer. Mos iugiter, May 6, 1991 (date of publication; that of the document 
February 22, 1991), in which some rules are laid out regarding stipends, which priests ought 
to receive for the Masses that they celebrate, in AAS 5 (1991), pp. 443ff., art. 5 ,1 ;  this same 
Decree in L'Osservatore Romano, no. 13, March 22, 1991, p. 5 (161) (English edition: March 
25, 1991, pp. 2 and 10). 

3. J. MANZANARES, commentary on c. 956, in Salamanca Com. Cf. also, with respect to 
pious causes, A. MARZOA, commentary on c. 956, in Pamplona Com. 
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5. In any case, the ordinaries are obligated to determine the proce
dure that those affected by the canon must respect in order to comply 
with their obligation to deliver periodically the pending Masses not cele
brated intra annum. Until the appropriate ordinaries do determine such a 
procedure, local custom must, in each instance, be followed ( cf. c. 19). 
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Officium et ius advigilandi ut Missarum onera adim
pleantur, in ecclesiis cleri saecularis pertinet ad loci Or
dinari um, in ecclesiis institutorum religiosorum aut 
societatum vitae apostolicae ad eorum Superiores. 

The duty and the right to see that Mass obligations are fulfilled belongs, in 
the case of the churches of the secular clergy, to the local Ordinary; in the 
case of churches of religious institutes or societies of apostolic life, to 
their Superiors. 

SOURCES: c. 842 

CROSS REFERENCES: cc. 956, 1308, 266 § 3 

COMMENTARY ------

Joaquin Calvo-Alvarez 

1. This canon concerns itself with specifying who the authorities are 
whose duty it is to see that the obligations for Masses are fulfilled. While 
the foregoing canon ( c. 956) had to do with those who are obligated ( quo
quo modo obligati) to see that the Masses are celebrated and are per
formed in an orderly fashion, the present canon specifically refers to the 
ecclesiastical authorities, to those whose specific munus ecclesiasticum 
calls for the "officium et ius advigilandi." 

2. The equivalent norm of CJC/1917 ( c. 842) gave preference to the 
right of the authorities to see to the compliance with the requested obliga
tions for Masses over the duty incumbent upon them in this matter and 
with the same objective. In the development of the new CIC all of the 
members of the coetus thought it acceptable to change the beginning 
words of the canon cited from CJC/1917.1 Thus-and this is how the defin
itive text of the canon remained- the duty ( officium) is cited rather than 
the right (ius) of the local ordinary or of the appropriate superior in its 
place. This change in the order of the initial words of the norm expresses 
with greater accuracy the profound meaning of service that the hierarchi
cal ministry has in the Church, and one that the last Ecumenical Council 
clearly emphasized (cf. LG 24). On the other hand, the present normative 
language reflects better the nature of things. The right of the pertinent au
thorities to be watchful in this matter is there to make compliance possi
ble with an obligation that cannot be renounced. 

1. Cf. Comm. 13 (1981), p. 438. 
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3. Acebal emphasizes "the importance that the Church has always ac
corded to the pending Mass obligations" together with the "sensitivity and 
consideration employed in every case to moderate them."2 The responsi
bility for ascertaining compliance with the Mass charges includes, if it 
were the case, the request for reduction of such charges (cf. c. 1308).3 

4. Canon 842 CJC/1917 pointed out that the responsibility and apti
tude for the vigilance on this matter, in the churches of religious orders, 
was the province of their superiors. In the schema for the revision of the 
CIC, whose text was accepted by all of the coetus members, "churches for 
religious orders" had been changed to "churches of the institutes for con
secrated life."4 In this expression, the institutional dependency of these 
churches proved to be in clearer language, and, on the other hand, the sec
ular institutes were implicitly included next to the religious institutes, to 
which therefore the churches could also be entrusted. However, the defin
itive version of the canon changes again, so that reference is made to 
"churches of religious institutes or societies of apostolic life." Perhaps the 
change occurs because, as a rule, the members of the clergy of secular in
stitutes-unless through concession of the Apostolic See they were incar
dinated in the same institute-remain incardinated in the particular 
church for whose service it had been promoted (cf. c. 266 § 3), and then 
the churches in which they work, in principle, would be subject to the ob
ligation and law of the vigilance of the local ordinary. 

2. Cf. J.L. ACEBAL, "Comentario a la Notificaci6n de la Secretaria de Estado de 29-XI-
1971," in Revista Espanola de Derecho Canonico 29 (1973), pp. 141-142. 

3. Cf. A. BENITO Y DURAN, "Memorias de Misas y su reducci6n can6nica en el monasterio 
de San Basilio Magno de Madrid, " in Revista Espanola de Derecho Canonico 38 (1982), 
pp. 553-573. 

4. Cf. Comm. 13 (1981), p. 438. 

745 



c. 958 

958 

Bk IV. Pt. I. The Sacraments CALvo-ALv AREZ 

§ 1. Parochus necnon rector ecclesiae aliusve pii loci, in 
quibus stipes Missarum recipi solent, peculiarem ha
bean t librum, in quo accurate adnotent Missarum 
celebrandarum numerum, intentionem, stipem obla
tam, necnon celebrationem peractam. 

§ 2. Ordinarius obligatione tenetur singulis annis huius
modi libros per se aut per alios recognoscendi. 

§ 1. The parish priest, as well as the rector of a church or other pious 
place in which Mass offerings are usually received, is to have a spe
cial book in which he is accurately to record the number, the inten
tion and the offering of the Masses to be celebrated, and the fact of 
their celebration. 

§ 2. The Ordinary is obliged to inspect these books each year, either per
sonally or through others. 

SOURCES: § 1: c. 843 § 1 
§ 2: C. 843 § 2 

CROSS REFERENCES: cc. 1205ff, 555 § 1,3°, 1307 § 2, 955 § §  3 et 4 

COMMENTARY 

Joaquin Calvo-Alvarez 

This canon focuses on insuring that in specific places an adequate 
control on the subject of stipends be maintained in books. 

I. The assumption, in fact, necessary to elicit the obligation to keep 
their own books, on the part of the parish priest or rector of a church or 
other pious place, is that in those specific places "stipes Missarum" are 
often received. Miguelez, in his commentary in the equivalent canon of the 
CIC/1917 ( c. 843)-substantially the same as the one now under discus
sion-adhered to the opinion that, considering the choice of words, the 
obligation to have a special book only applied "to the churches where the 
stipends received for Masses are of a certain amount." 1 The present lan
guage of the norm of c. 958 § 1 allows for the same interpretation, which 
essentially conforms to the literal tone: " ... pii loci, in quibus stipes Mis
sarum recipi solent." 

1 .  Cf. L. MIGUELEZ, commentary on c. 843, in L. MIGUELEZ-S. ALONSO MORAN-M. CABREROS 
DE ANTA, Codigo de Derecho Canonico y Legislacion complementaria. Texto latino y 
version castellana, conjurisprudencia y comentarios (Madrid 1976). 
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1. It must refer to churches or "other pious places." It seems that the 
canon deliberately avoids a meticulous precision-it does not mention 
the sacred places, to which cc. 1205ff refer-therefore including, among 
the plac es contemplated in the norm, the broadest range of possibilities. 
In regard to those who are to keep this particular book, besides the rector 
of a churc h or of any other pious place where stipends are usually re
ceived-those exclusively mentioned in c. 843 § 1 CJC/1917-the canon 
we are studying adds the parish priest, although he is not mentioned, nei
ther in the schema, nor did the members of the corresponding coetus stu
diorum make any reference in that respec t. 2 Obviously-according to 
Miguelez's opinion, which we share-not all of the parish priests men
tioned are obligated to keep that special book, only those belonging to 
those parishes where Mass stipends are customarily received. If this is 
so, it is also the duty and the right of the vicar forane to see that this book 
is kept and updated together with the other parish books ( c f. c .  555 
§ 1,3°). 

2. The special book for Masses discussed in the canon is different 
from the book of pious foundation obligations ( c. 1307 § 2) that will also be 
kept by the parish priest or rector, as the case may be. On the other hand, 
although the special book for Masses has a great similarity to the one re
quired in c. 955 § 3, the recipients of the obligation to keep one or the other 
book are different: broader and more indeterminate is the projection of 
c. 955 § 3; more specific and determinate is that of the present canon. How
ever, it could well happen that whoever transfers to others Masses that are 
to be celebrated ( cf. c. 955 § 3) may actually be parish priests or rectors of 
churches or of other pious places where stipends are usually received. In 
such a case, it appears that the book prescribed in c. 955 would be usable 
as the special book of c. 958 § 1, although, if this were to be done, in every 
case, the fulfilment of the obligation would be recorded. In any case, the 
special book of the canon we are studying has a particular public distinc
tion, in reference to that of c. 955 § 3, since, by specific legal prescription, 
it is subject to review by the ordinary ( cf. c. 958 § 2). 

3. All entries made in the special book will be recorded accurately, 
and this adverb is repeated (cf. c. 955 § 4) and clarifies the procedure to 
be followed in this delicate subject. 

II. Paragraph 2 requires the ordinary to revise periodically the spe
cial books discussed in § 1. The members of the commission did not c on
sider this prescription superfluous-essentially the same as that of c. 843 
§ 2 CJC/1917. On the contrary, they thought it was fitting to keep it in the 
new CIC as an encouragement to the ordinary.3 

2. Cf. Comm. 13 (1981), p. 438. 
3. Cf. ibid. 
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The stated inspection of each of the special books we have discussed 
will have to be done by the ordinary-personally or through others- sin
gulis annis. The CJC/1917 established the obligation of the appropriate 
ordinary to inspect these books at least yearly (saltem). The present CIC 
does not include the quoted term saltem in the language of the canon. 
Therefore, in conformity with universal law it is necessary, and sufficient, 
that the stated revision be made annually. 
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TITULUS IV 

De sacramento Paenitentiae 

TITLE IV 

The Sacrament of Penance 

------- INTRODUCTION ------

William H. Stetson 

1. The title is made up of an introductory canon ( c. 959) and 18 can
ons, distributed in four chapters: 1) the celebration of the sacrament 
( cc. 960-964 ); 2) the minister of the sacrament of penance ( cc. 965-986); 
3) the penitent (cc. 987-991); and 4) indulgences (cc. 992-997). Compared 
with CJC/1917 which is made up of 66 canons, the major differences are 
the elimination of the category of reserved sins (8 canons in CJC/1917: 
893-900) and the simplification of the code. The canons of this title incor
porate, with some slight variations, the N ormae pastorales, the chapter 
dedicated to indulgences (26 canons in CJC/1917 : 911-936 and 6 in the 
new of the Congregation for the Doctrine of the Faith of June 16, 1972 1) 
and the Ordo Paenitentiae of the Sacred Congregation for Divine Worship 
of December 2, 1973. 

2. For a better understanding of this canonical legislation, whose 
purpose is to regulate how the sacrament of penance is administered, we 
have to keep in mind what is commonly known, that the use of this sacra
ment is in a state of crisis. This crisis can be attributed to three points of 
doctrinal confusion. First, there is confusion about what sin is, especially 
mortal sin that, following the teaching of the Council of Trent, must be for
given, after baptism, in the sacrament of penance. Second, there is confu
sion about the essence of the sacrament, particularly the nature of the 
sacramental sign. And lastly, there is a false tension between reconcilia
tion with God and with the Church with an emphasis on the communitar
ian aspect of the celebration of the sacrament. 

3. These questions were studied by the Synod of Bishops of 1983. On 
the basis of the propositiones of the synod fathers, John Paul II published 
the Apostolic Exhortation Reconciliatio et Paenitentia (December 2, 

1. AAS 64 (1972), pp. 510-514. 
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1984.) In order to achieve a better understanding of the canons included in 
title IV it might be helpful to summarize the theological principles that 
form the basis of the discipline contained in these canons. 

In the second part of Reconciliatio et Paenitentia, the Pope gives a 
contemporary catechesis on the nature of sin. "Sin, in the true and proper 
sense, is always an act of the person, because it is a free act of the individ
ual person"(RP 16). "It is a disobedience to God, to his law, to the moral 
norm that God gave to man, writing and perfecting it in revelation" 
(RP 14). The Holy Father further clarifies that as an offense against God, it 
can only be forgiven by God. He also reiterates the traditional distinction 
between mortal-which breaks the supernatural relation of grace with 
God- and venial sin- which while being sin, does not deprive the sinner 
of sanctifying grace. 

Reconciliatio et Paenitentia summarizes the sense of the Synod of 
Bishops in six convictions that reaffirm the principle truths of faith re
garding the sacrament of penance: 

a) "The first conviction is that for a Christian the Sacrament of Pen
ance is the ordinary way of obtaining forgiveness and the remission of 
serious sin committed after Baptism" (RP 31). 

b) "The second conviction concerns the function of the Sacrament 
of Penance for those who have recourse to it. According to the most an
cient traditional idea, the sacrament is a kind of judicial action; but this 
takes place before a tribunal of mercy" (RP 31). 

c) "The third conviction ... concerns the realities or parts which 
make up the sacramental sign" (RP 31). Some of these realities are acts of 
the penitent, of varying importance but each indispensable for the valid
ity, the completeness or fruitfulness of the sign (RP 31). Among the acts of 
the penitent are mentioned: the examination of conscience which is an in
dispensable condition for contrition and the first essential act on the part 
of the penitent; the act of contrition which is a clear and decisive rejec
tion of the sin committed, together with a resolution not to commit it 
again, out of the love which one has for God; confession of sins which has 
the value of a sign of the meeting of the sinner with the mediation of the 
Church in the person of the minister, whose role is, in the image of the Fa
ther, to welcome and forgive and grant absolution; and the last act of the 
penitent which is satisfaction. 

d) In the fourth conviction the Holy Father contrasts the individual 
aspect-the loneliness-of the sinner in his guilt with the ecclesial dimen
sion of the sacred minister who is the witness and representative of the 
ecclesial community. The individual nature and ecclesial nature are two 
complimentary aspects of the sacrament which the progressive reform of 
the Rite of Penance, especially that contained in the Ordo Paenitentiae 
promulgated by Paul VI, has sought to emphasize and to make more mean
ingful in its celebration. 
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e) The fifth conviction concludes with praise for the precious fruit of 
the forgiveness received in the sacrament of penance. Every confessional 
is 1) a blessed and privileged place from which separation from God is 
cancelled and 2) a new uncontaminated and reconciled man and world. 

Finally the Pope addresses a consideration to all priests as ministers 
of the sacrament: "The spiritual and pastoral life of the Priest, as that of the 
lay faithful and religious, depends for its fervor and quality on the assidu
ous and conscious personal use of the sacrament of penance" (Cf. PO 18). 
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In sacramento paenitentiae fideles peccata legitimo mi
nistro confitentes, de iisdem contriti atque propositum 
sese emendandi habentes, per absolutionem ab eodem 
ministro impertitam, veniam peccatorum quae post bap
tismum commiserint a Deo obtinent, simulque reconci
liantur cum Ecclesia, quam peccando vulneraverunt. 

In the sacrament of penance the faithful who confess their sins to a lawful 
minister, are sorry for their sins and have a purpose of amendment, re
ceive from God, through the absolution given by that minister, forgiveness 
of sins they have committed after baptism, and at the same time they are 
reconciled with the Church, which by sinning they wounded. 

SOURCES: 

CROSS REFERENCES: cc. 960-964 

COMME NTARY 

William H. Stetson 

1. The traditional doctrine is summarized in this first canon of 
title IV. As opposed to the CJC/1917, the act of absolution imparted by the 
priest is not described as judicial. This does not indicate in any way that 
the judicial character of the sacrament has disappeared. "The reason it 
was decided to eliminate the adjective judicial was precisely the desire to 
avoid the restriction of this judicial character only to the act of absolution, 
since this character affects the whole sacramental sign." 1 The matter is 
also dealt with in Reconciliatio et Paenitentia 31 citing the Council of 
Trent (sess. XIV, De sacramento Paenitentiae, ch. 6), which stated that 
the sacrament should be administered in the manner of a judicial act-ad 
instar actus iudicialis. This was stated, not because it would be less judi
cial than other human judgments, but rather because in the sacrament of 
penance other elements are found that do not allow a reduction of the sac
rament to those judicial acts that are merely of human law. The Sacrament 
of Penance is "according to the most ancient traditional idea, .. .  a kind of 
judicial action; but this takes place before a tribunal of mercy rather than 
of strict and rigorous justice, which is comparable to human tribunals 

1. T. RINC6N-PEREZ, "Disciplina can6nica del culto divino," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), p. 520. Cf. for the verification of this fact Comm. 10  
(1978), p .  50  (a  reference that also is  made by the forementioned author). 
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only by analogy ... " Nonetheless, the judicial elements are present: infrac
tion of the law, accused, judge, and judgment. 

2. The juridical elements of this sacrament are drawn from two ele
ments. First is sin, which is the infraction of divine law and of the bond of 
union of the ecclesial community (offense to God and the Church). Sec
ond is the reconciliation granted by mediation of the Church, represented 
by the priest with authority to issue the judgment. On the other hand, the 
spiritual, internal and personal element can never be absent in the law of 
the Church. Further, this internal and spiritual element has its own expres
sion: the internal forum that, not being limited to the sacramental forum, 
arises from this sacrament and refers to the internal relationship ( of con
sc ience) between the faithful and God. Through the mediation of the 
Church, this relationship gives rise to the relationship of conscience be
tween the faithful and the Church. Limited to the area of conscience, the 
internal forum is distinguished from the external forum in that the latter 
refers to external relationships among the faithful, and is the direct object  
of canon law. 

3. In this sacrament, the juridical dimensions of the sacrament are in 
harmony with its function of personal reconc iliation at the level of the 
conscience, the judicial and healing nature of the penitential sign, and the 
markedly individual character with its ecc lesial projection: "Thus we un
derstand why the confession of sins must ordinarily be individual not col
lective, just as sin is a deeply personal matter. But at the same time this 
confession in a way forces sin out of the secret of the heart and thus out of 
the area of pure individuality, emphasizing its social character as well, for 
through the minister of penance it is the ecclesial community, which has 
been wounded by sin, that welcomes anew the repentant and forgiven sin
ner" (RP 31).2 

2. Cf. T. RINC6N-PEREZ, in ibid. , pp. 520-522. 
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CAPUT I 
De celebratione sacramenti 

CHAPTER I 

The Celebration of the Sacrament 

Individualis et integra confessio atque absolutio unicum 
constituunt modum ordinarium, quo fidelis peccati gravis 
sibi conscius cum Deo et Ecclesia reconciliatur; solum
modo impossibilitas physica vel moralis ab huiusmodi 
confessione excusat, quo in casu aliis quoque modis re
conciliatio haberi potest. 

Individual and integral confession and absolution constitute the sole ordi
nary means by which a member of the faithful who is conscious of grave 
sin is reconciled with God and with the Church. Physical or moral impos
sibility alone excuses from such confession, in which case reconciliation 
may be attained by other means also. 

SOURCES: SC 72; SCDF Normae Pastorales, 16 iun. 1972, I (AAS 64 
[1972] 510); RP 31 

CROSS REFERENCES: cc. 959, 961-964, 988 

COMMENTARY ------

William H. Stetson 

1. Five canons (960-964) are integrated in Ch. I, dedicated to the cel
ebration of the sacrament of penance. They regulate the issues related to 
the rite of celebration (cc. 960-963), and to the place (c. 964). 

Based on the norms of Reconciliatio et Paenitentia, three distinct 
rites are regulated. These are: rite A, to reconcile a single penitent; rite B, 
to reconcile several penitents, but with individual confession and absolu
tion; and rite C, to reconcile many penitents with general confession and 
absolution. Rites A and B are the ordinary manners of celebrating the 
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sacrament. They both require individual and integral confession of sins, as 
well as individual absolution. The distinction is that in rite A, the reconcil
iation is of a single penitent, while in rite B, the reconciliation of the peni
tent , stric tly speaking , c omes first, and is followed by c ommunal 
c elebrations in which all the penitents participate. "This new rite attempts 
to emphasize the communal aspect of the sacrament, but this does not in
dicate that the individual celebration (rite A) does not contain in itself this 
communal and ecclesial dimension, which is not lacking in the private cel
ebration of the Holy Mass, nor any other liturgical sacramental ac tion 
(vid. cc. 837 and 840)." 1 Rite C, finally, serves to reconcile a number of 
penitents in the exceptional situations considered in c. 961, also with the 
special requirements of cc. 962 and 963, and always keeping in mind the 
obligatory rule of c. 986. 

Nothing is said in the canons regarding the manner of celebrating the 
sacrament of penance. This matter, obviously, is proper to the liturgical 
books. 

2. Canon 960, the first of the chapter, "has the scope of general prin
ciple in relation to the discipline established by the canons that follow re
garding general and collective confession and absolution. "2 

The content of the canon corresponds almost literally with what is 
taught in the Pastoral Norms of the SCDF of June 16, 1972.3 It is interest
ing to note that the publication of these Norms originates in the desires 
outlined to the Holy See by "many Ordinaries of the place" ( cf. Preamble) 
that the magisterium of the Church intervene with regard to errors in doc
trine as well as in pastoral and liturgical practice, which put the nature of 
the sacrament of Penance, as it had been defined by the Council of Trent, 
in serious danger.4 

In its Preamble, the Pastoral Norms recalled the Tridentine doctrine, 
especially in its reference to the integrity of the confession. That is, "that 
by divine Law it is necessary to confess to the priest each and every mor
tal sin, as well as the c ircumstances that modify the nature of the sin, 
which one will later recall in a diligent examination of conscience. "5 The 
Norms ratify this doctrine to say literally in its no. 1 that, "the teaching of 
the Council of Trent must continue to be firmly held and faithfully put into 
practice." 

1. T. RINC6N-PEREZ, commentary on chap. I, De celebratione sacramenti, in Pamplona 
Com, p. 580. 

2. T. RINC6N-PEREZ, "Disciplina can6nica del Culto Divino," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), p. 523. 

3. AAS 64 (1972), pp. 510-514. 
4. Cf. Sobre el Sacramento de la Penitencia y las absoluciones colectivas (Pamplona 

1976), pp. 3 1-34 (pp. 19-40 contain more recent Pontifical Documents concerning the 
sacrament of Penance, up until the Ordo Paenitential of 1973). 

5. The text of the Normas expressly cites the CONC. TRIO. :  Sess. XIV, canons of 
Sacramento Poenitentiae, 4, 6-9. 
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3. Thus, the doctrine has not changed, nor has the discipline changed 
substantially when the text of the canon affirms that individual and inte
gral confession, as well as individual absolution, continues to be not only 
the ordinary manner but also the only ordinary manner of reconciliation 
with God and the Church. Only physical and moral impossibility excuse 
from this manner of confession ( cf. also RP, Praenotanda, 31). 

Ultimately, the teaching of the Church reiterates the same doctrine: 
"Confession to a priest is an essential part of the sacrament of Penance: 
(All mortal sins of which penitents after a diligent self-examination are 
conscious must be recounted by them in confession, even if they are most 
secret and have been committed against the last two precepts of the Deca
logue (cf. Ex 20, 17; Mt 5 ,  28), for these sins sometimes wound the soul 
more grievously and are more dangerous than those which are committed 
openly) (Council of Trent: Dz.-Sch. 1680)" (CCC, 1456). 

4. The second part of the canon refers to the situations of physical 
or moral impossibility that by exception can excuse one from individual 
and integral c onfession. These situations should be understood, in all 
cases, within the context of individual confession: ab huiusmodi confes
sione excusat. (cf. c. 961 and commentary). 

Physical impossibility is understood, to this end, as those situations 
that materially impede the accusation or at least, that this is not possible 
without recourse to extraordinary means. It is the case of speech impedi
ment, extreme infirmity, inability to speak, lack of knowledge of the lan
guage or failure to understand it or only being able to do so through an 
interpreter or in writing, lack of time before imminent danger, ignorance 
or inculpable omission. Moral impossibility refers to situations like dan
ger of breaking the sacramental seal, danger of scandal or sin for the peni
tent or confessor, kinship or special relationship that binds the penitent 
with the confessor who must hear the confession, great scruples of con
science, danger of a real threat of grave harm, and danger of infamy com
pletely extrinsic to the confession. 

In all these cases, disappearance of the circumstances that give rise 
to the impossibility of integral confession of all sins, renews the obligation 
to confess those grave sins that were not submitted directly to the power 
of the keys of the Church nor accused in individual confession (c . 988 § 1).6 

5. In order to interpret this canon correctly in connection with those 
that follow, it should be remembered that individual and integral conf es
sion requires "not only the divine precept declared in the Council of Trent, 
but also the greater good of souls that, accordingly can be proven by secu
lar experience, is obtained with the individual confession correctly admin
istered" (Norms . . .  , I). For this reason the Church, "In faithfully observing 
the centuries-old practice of the Sacrament of Penance-the practice of 

6. Cf. T. RINC6N-PEREZ, commentary on c. 960, in Pamplona Com. 
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individual confession with a personal act of sorrow and the intention to 
amend and make satisfaction- the Church is therefore def ending the 
human soul's individual right: the right to a more personal encounter with 
the crucified forgiving Christ ... As is evident, this is also a right on 
Christ's part with regard to every human being redeemed by him: his right 
to meet each one of us in that key moment in the soul's life constituted by 
the moment of conversion and forgiveness" (RH 20). 7 

7. Cf. also Ap. Exhort. Reconciliatio et Paenitentia of December 2, 1984, no. 31 :  "Algunas 
convicciones fundamental es." 
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§ 1. Absolutio pluribus insimul paenitentibus sine prae
via individuali confessione, generali modo impertiri 
non potest, nisi: 
1 ° immineat periculum mortis et tempus non suppe

tat sacerdoti vel sacerdotibus ad audiendas sin
gulorum paenitentium conf essiones; 

2° adsit gravis necessitas, videlicet quando, attento 
paenitentium numero, confessariorum copia 
praesto non est ad rite audiendas singulorum 
confessiones intra congruum tempus, ita ut pae
nitentes, sine propria culpa, gratia sacra mentali 
ant sacra communione diu carere cogantur; ne
cessitas vero non censetur sufficiens, cumconf es
sarii praesto esse non possunt , ratione solius 
magni concursus paenitentium, qualis haberi po
test in magna aliqua festivitate ant peregrina
tione. 

§ 2. Iudicium ferre an dentur condiciones ad normam § 1 ,  
n.  2 requisitae, pertinet ad Episcopum dioecesanum, 
qui, attentis criteriis cum ceteris membris Episc 
oporum conferentiae concordatis, casus talis neces
sitatis determinare potest. 

§ 1. General absolution, without prior individual confession, cannot be 
given to a number of penitents together, unless 
1 ° danger of death threatens and there is not time for the priest or 

priests to hear the confessions of the individual penitents; 
2° there exists a grave necessity, that is, given the number of peni

tents, there are not enough confessors available properly to hear 
the individual's confessions within an appropriate time, so that 
without fault of their own the penitents are deprived of the sacra
mental grace or of holy communion for a lengthy period of time. A 
sufficient necessity is not, however, considered to exist when 
confessors cannot be available merely because of a great gather
ing of penitents, such as can occur on some major feastday or pil
grimage. 

§ 2. It is for the diocesan Bishop to judge whether the conditions required 
in § 1 n. 2 are present; mindful of the criteria agreed with the other 
members of the Bishops' Conference, he can determine the cases of 
such necessity. 

SOURCES: § 1,1 °: SAP Facul., 30 aug. 1939, 2-3; SCCong Index facul
tatum, 8 dee. 1939, 14b (AAS 31 [1939] 712); SAP Instr. Ut 
dubia, 25 mar. 1944, I (AAS 36 [1944] 155-156); SCDF Nor
mae Pastorales, 16 iun. 1972, II (AAS 64 [1972] 511); RP 31 

758 



STETSON Tit. IV. Ch. I. The Celebration of the Sacrament c. 961 

§ 1,2° : SCDS Ind., 22 apr. 1940; SAP Resp., 10 dee. 1940 (AAS 
32 [1940] 571); SAP Instr. Ut dubia, 25 mar. 1944, II (AAS 36 
[1944] 156); SCDF Normae Pastorales, 16 iun. 1972, III (AAS 
64 [1972] 511 ); RP 31; SCDF Resp., 20 ian. 1978; PAULUS 
PP. VI, Alloc., 20 apr. 1978 (AAS 70 [1978] 330-331); I0ANNES 
PAULUS PP. II, Alloc., 30 ian. 1981 (AAS 73 [1981] 203) 
§ 2: SCDF Normae Pastorales, 16 iun. 1972, V (AAS 64 [1972] 
512); RP 32 

CROSS REFERENCES: cc. 960, 962, 963 

COMMENTARY ------

William H. Stetson 

1. The canons that regulate the discipline regarding general absolu
tion (cc. 961-963) have as an immediate source the Pastoral Norms Sacra
mentum Paenitentiae of the SCDF, of June 16, 1972. These Norms
approved by Paul VI-in the second paragraph of the introduction, main
tain a doctrinal principle of a dogmatic nature by which any norm that af
fects the structure of the sacrament of penanc e must be interpreted. It 
therefore has a primary value of interpretive criteria: "The Council of 
Trent solemnly declared that the integral and perfect remission of sins re
quires from the penitent three acts that are parts of the sacrament, that is, 
contrition, confession and satisfaction; it also declared that absolution 
given by a priest is an act of judicial order, and that by divine law it is nec
essary to confess to the priest each and every mortal sin, as well as the cir
cumstances that modify the nature of the sin, which the penitent will 
remember through a diligient examination of conscience. "1 

As Rincon-Perez stated, "the requirement to integrally confess sins 
prior to absolution is founded in the divine law, and even pertains to the 
sacramental structure of, which is never dispensable, even when excep
tional circumstances permit the issuance of collective absolution. In these 
cases, prior contrition and confession are also required, although due to 
physical or moral impossibility this may be generic. When the moment ar
rives, grave sins not confessed should be submitted to the power of the 
keys."2 We do not, therefore, address a disciplinary issue in which the 
Church cautiously introduces some modifications, but rather a dogmatic 
requirement: "as absolution demands individual and integral confession, 

l. AAS 64 (1972), p. 510. 
2. T. RINC6N-PEREZ, "Disciplina can6nica de! Culto Divino," in Manual de Derecho 

Canonico, 2nd ed. (Pamplona 1991), p. 524. 
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this also requires individual absolution; since both the act of absolution of 
the confessor, judge and physician, and the acts of the penitent, essen
tially integrate the sacramental act. "3 

2. Canons 961-963 incorporate the discipline of general absolution 
with the common law, despite some proposals during the period de lege 
jerenda suggesting its relegation to ritual or a special extra-codicial de
cree. 4 This legislative moment was preceded by a relatively recent history, 
and is directly related to the two world wars. 5 

a) The first documents are the Declaratio of the SAP of February 6 ,  
1915, which addresses the situation of soldiers about to enter combat, and 
the faculties conceded by Pius XII through the SCCong of December 8 ,  
1939.6 

b) Later, the SAP, though the Instruction Ut dubia of March 25 ,  
1944, 7 reordered all the materials. I t  introduced the novelty of conceding 
the faculty of group absolutions not only under danger of death in war or 
other situations, but also "if another manifestly grave or urgent need is 
present, in proportion to the gravity of the divine precept of the integrity 
of the confession." This document would be the foundation that inspired 
the later norms. 

c) On June 16, 1972, the SCDF, with the special approval of Paul VI, 
published the aforementioned Pastoral Norms Sacramentum Paeniten
tiae. 8 It is known-as explained in the proper Norms in its introduction
that its publication was the result of the request of many ordinaries for a 
magisterial intervention to correct errors of doctrine and pastoral practice 
and the liturgical abuses that endangered the nature of the sacrament as it 
had been defined. This explains that, while the Instruction of 1944 did not 
explicitly mention the Council of Trent-although its doctrine was 
present-the Norms of 1972 began by stating that "the teaching of the 
Council of Trent must continue to be firmly held and faithfully put into 
practice,"  with special mention concerning the integrity of confession. 

d) Finally, on December 2, 1973, the Ordo Paenitentiae was promul
gated. Vatican Council II had ordered "the rite and formulae of Penance 
are to be revised so that they more clearly express both the nature and 
effect of the sacrament" (SC 72). In completing the conciliar mandate, by 

3. Ibid. 
4. Cf. Comm. 15 (1983), pp. 204-205. 
5. To trace this evolution, one might look to, among others, T. RINC6N-PEREZ, 

"Documentos Pontificios mas recientes acerca del Sacramento de la Penitencia," in Sabre el 
Sacramento de la Penitencia y las absoluciones colectivas (Pamplona 1976), pp. 19-49; and 
J. MANZANARES, "De absolutione sacramentali generali in casu gravis necessitatis 
considerationes," in Periodica 76 (1987), pp. 123-130. 

6. Respectively: AAS 7 (1915), p. 72; AAS 31 (1939), p. 712. 
7. AAS 36 (1944), pp. 155-156. 
8. AAS 64 (1972), pp. 510-514. 
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the end of 1966 the works to reform the Ordo were already in progress. 
Nonetheless, it was not promulgated until 1973, a year after the Pastoral 
Norms that served as the doctrinal basis to the disciplinary and liturgical 
reform of the sacrament of reconciliation. The Rite of Penance faithfully 
received the discipline of the Norms and established the rite based upon 
which absolution could be imparted. 

e) New interventions of the ecclesiastical magisterium would still be 
needed to address incorrect interpretations of the Norms of 1972. These 
would emphasize the truly exceptional nature of the legitimate circum
stances of collective absolution, while calling to mind the divine precept 
of integral confession of all sins. T hese included clarifications by the 
SCDF regarding general absolution (Ochoa, LE V, 4487); SCDF, Reply of 
January 2, 1978 (Ochoa, LE V, 4555); Discourse of Paul VI of April 20, 1978 
(AAS 70, 1978, pp. 328-332); Discourse of John Paul II of January 30, 1981 
(AAS 73, 1981, 201-204); Apostolic Exhortation Reconciliatio et Paeniten
tiae, December 2, 1984. 

Lastly, the Explanatory note of canon 961, of the CPITL, November 
8, 1996, should be mentioned.9 The Note again affects the substantial in
terpretational elements of the norm in accordance with the preceding 
pontifical doctrine.(Cf. T. Rincon-Perez, "Los derechos de los fieles y el 
sacramento de la penitencia (a proposito de dos notas recientes del 
PCITL)," in Ius Canonicum 39 (1999), pp. 227-229). 

3. The canon we discuss repeats almost literally nos. III and V of the 
Pastoral Norms, which had been extracted from the Ordo. The disciplin
ary aspects of the Ordo should be arranged in the CIC according to what 
was established in the Decree of the SCSDW of September 12, 1983. 

The literal tenor of the text-and in agreement with all the prior dis
cipline-can assert the exceptional nature of the faculty conceded here: 
"with the consequence-as emphasized by Manzanares-that this pastoral 
formula cannot be spoken of as something optional. The exceptional na
ture clearly refers to the beginning of c. 961 § 1, and, therefore to the strict 
interpretation of the recognized exceptions ( cf. c. 18)."10 

In this sense Rincon-Perez noted, " [T ]he history of the proper text of 
c. 961 gives us a restrictive interpretation of the exceptional situations 
that legitimize general absolution. 1 1 In effect, and after very advanced pre
paratory words, § 1 was written in the first schemata of a positive formula: 
"absolution can, and even should, be imparted in a general manner ... " 
This formula has been significantly changed to the negative "cannot be 

9. Ius Ecclesiae 9 (1997), pp. 818-821. 
10. J. MANZANARES, in Nuevo Derecho Parroquial, 2nd ed. (Madrid 1990), p. 265. 
11 .  Commentary on c. 961, in Pamplona Com. "Also, the tenor of the wording of c. 961 . . .  

shows the exceptional nature of reconciliation through general absolution": PCILT, 
Explanatory note . . .  , cit. no. 4. The Note itself sets forth the fundamental milestones in the 
drafting of the text in order to stress this exceptional nature. 
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given ... unless."12 With reference to § 2, the first schemata of revision and 
in agreement with both the Pastoral Norms of 1972 (no. V) and Ordo 
(no. 32), the determination of the existence of an "other grave necessity" 
is left to the judgment of the confessor, whenever it is not possible to 
present the situation to the local ordinary. However, this reference defini
tively disappears in the canon, and indiscriminate and illegitimate use of 
general or collective absolution has no legal foundation.13 

4. In light of the above, and looking now at the text of the canon, the 
discipline of general absolution can be outlined in the following proposi
tions: 

a) The two conditions of the canon (§ 1, 2°)-an insufficient number 
of confessors and that the penitents are forced to be deprived of sacra
mental grace or of holy communion-must be demonstrated together; 

b) the reunion of a great number of the faithful for the celebration of 
penance does not justify per se general absolution. The faithful who have 
been summoned, in any case, may have been able to confess previously, or 
may do so at a later time. No obligation or necessity-much less any 
right-exists for doing so at that specific moment, especially if the pre
cept of c. 986 is fulfilled. 14 Consequently, the legitimate use of Rite B (see 
commentary on c. 960) would fail to be lawful, if it were forcibly trans
formed into Rite C, prescribed for collective absolution. If there are not 
enough confessors, and the second condition does not exist, as many as 
possible should confess, and the remaining penitents should do so at an
other time, place or day. 

"In the life of the Church, general absolution cannot be given as a 
normal pastoral alternative, nor as a means of overcoming any difficult sit
uation. It is only permitted in special situations of extreme necessity." It is 
of an "absolutely exceptional nature" (Paul VI).15 Collective absolution 
"cannot be transformed into an ordinary occurrence" (RP 3).16 

c) With respect to § 2, to the extent by which the "required conditions 
of § 1" are accepted, the broad affirmation of Paul VI that "the Ordinaries 
are not authorized to change the required conditions, to substitute other 
conditions for those given, or to determine grave necessity according to 

12. Cf. Comm. 10 (1978), pp. 52-53. 
13. Cf. ibid. 
14. "The obligation sanctioned by c. 960 finds ratification and confirmation with the norm 

established in c. 986 § l": Explanatory note . . .  , cit. n. 1 .  The Note transcribes the text of 
canon 986 and very significantly adds: "That is, in fact, a fundamental right of the faithful and 
a grave duty of justice of the 'sacred pastors' ( cf. canons 213 and 843) ". 

15. PAUL VI, Address, April 20, 1978, in AAS 70 (1978), pp. 328-332). Cf. also Explanatory 
note . . .  , cit., n. 3. 

16. JOHN PAUL II, Ap. Exhort. Reconciliatio et Paenitentiae, 33. 
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their personal criteria, however worthy"17 remains valid. The bishop-John 
Paul II further maintains-"will give this judgment with a grave obligation 
on his own conscience, with full respect for the law and practice of the 
church."18 

In addition, in the definitive wording of § 2, the provision allowing 
the bishop to determine the cases of suc h necessity through generali 
quoque ordinatione has been suppressed. 

d) With respect to judgment of the required conditions (§ 2), the obli
gation imposed on the bishop in the Norms to exchange impressions (col
latis consiliis) with the remaining members of the bishops' conference 
before making any decision, is weighted by the literal tenor of the canon, 
when it says, "mindful of the criteria agreed ...  " (attentis criteriis . . .  con
cordatis ). As Manzanares maintains, "it is not that the bishops' conference 
exercises a legislative power, expressly excluded, in this case, but rather it 
wishes to avail a pastoral agreement, which avoids surprise and confusion 
to the faithful, who are still greatly concerned with the crisis in relation to 
this sacrament." 19 

e) Finally, it would be advisable to remember that, in all cases, the 
faithful have the right to a proper individual, oral and secret confession. 

17. PAUL VI, Address cit. 
18. Ap. Exhort. Reconciliatio et Paenitentiae, 33. 
19. Nuevo Derecho Parroquial, cit., pp. 267-268. 
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§ 1. Ut christifidelis sacramentali absolutione una simul 
pluribus data valide fruatur, requiritur non tantum 
ut sit apte dispositus, sed ut insimul sibi proponat 
singillatim debito tempore confiteri peccata gravia, 
quae in praesens ita confiteri nequit. 

§ 2. Christifideles, quantum fieri potest etiam occasione 
absolutionis generalis recipiendae, de requisitis ad 
normam § 1 edoceantur et absolutioni generali, in 
casu quoque periculi mortis, si tempus suppetat, 
praemittatur exhortatio ut actum contritionis quis
que elicere curet. 

§ I. For a member of Christ's faithful to benefit validly from a sacramen
tal absolution given to a number of people simultaneously, it is re
quired not only that he or she be properly disposed, but also that he 
or she be at the same time personally resolved to confess in due time 
each of the grave sins which cannot for the moment be confessed. 

§ 2. Christ's faithful are to be instructed about the requirements set out in 
§ 1, as far as possible even on the occasion of general absolution 
being received. An exhortation that each person should make an act 
of contrition is to precede a general absolution, even in the case of 
danger of death if there is time. 

SOURCES: § 1: SAP Ind., 30 aug. 1939, 2; SAP Resp., 10 dee. 1940; SAP 
Instr. Ut dubia, 25 mar. 1944, IV (AAS 36 [1944] 156); SCDF 
Normae Pastora/es, 16 iun. 1972, VI (AAS 64 [1972] 512); RP 
33 
§ 2: SAP Instr. Ut dubia, 25 mar. 1944, V (AAS 36 [ 1944] 155-
156); SCDF Normae Pastora/es, 16 iun. 1972, VIII (AAS 64 
[1972] 513); RP 33 

CROSS REFERENCES: cc. 960, 961, 963 

COMMENTARY ------

William H. Stetson 

1. This canon recalls the substance of nos. VI and VIII of the Pastoral 
Norms of 19721 regarding the common requirements for the validity of all 
sacramental confessions. It also addresses the specific requirement-ad 

1. SCDF, Pastoral norms, June 16, 1972, AAS 64 (1972), pp. 510-514. 
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validitatem-for the case of general absolution: the resolution to make, 
in due time, an individual confession of all grave sins that under the given 
c ircumstances the penitent could not confess ( cf. c . 988). 

Canon 962 makes explic it what was only implied in the Pastoral 
Norms. That is, the resolution to make an individual confession in due 
time is necessary ad validitatem. Once again the obligation to fulfill the 
divine (indispensable) precept of integral confession is reaffirmed. 2 

2. In order to emphasize this essential requirement, § 2 establishes 
the need for adequate instruction to the faithful in this regard. The literal 
tenor of the text seems to inf er the need, on one hand, for general instruc
tion to this respect. In addition, whenever possible, instruction should be 
given at the moment of granting a general absolution. In any case, the 
faithful should be advised-even in the case of danger of death, if there is 
time-to make a personal act of contrition. 

Although the legal text does not make an express mention of it, it is 
essential that, among the contents of the mentioned instruction, the priest 
makes known to the faithful-as spec ified in the Norms-"that those 
whose consc ience is burdened with mortal sin, and have a confessor at 
their disposition, are prohibited from purposely or out of negligence fail
ing to satisfy the obligation of individual confession, awaiting an occasion 
when general absolution will be given to many simultaneously. "3 

2. Cf. PCILT, Explanatory note of canon 961 of the CIC, of November 8, 1996 (Ius 
Ecclesiae (1997), pp. 818- 821, no. 5), where it notes that "the proper application of the norms 
related to general absolution also requires observance of everything provided in the 
successive canons 962 and 963." And it adds that as a requirement ad validita tem "also 
required of the necessary provisions for confession by the ordinary means is the purpose of 
individually confessing all grave sins that one could not confess due to the state of grave 
necessity." 

3. SCDF, Pastoral norms . . .  , cit., no. VIII (see, regarding these Normas, the commentary 
on c. 960). 
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Firma manente obligatione de qua in can. 989, is cui ge
nerali absolutione gravia peccata remittuntur, ad confes
sionem individualem quam primum, occasione data, 
accedat, antequam aliam recipiat absolutionem genera
lem, nisi iusta causa interveniat. 

Without prejudice to the obligation mentioned in Can. 989, a person whose 
grave sins are forgiven by a general absolution, is as soon as possible, 
when the opportunity occurs, to make an individual confession before re
ceiving another general absolution, unless a just reason intervenes. 

SOURCES: SAP Instr. Ut dubia, 25 mar. 1944, IVb (AAS 36 [1944] 156); 
SCDF Normae Pastorales, 16 iun. 1972, VII (AAS 64 [1972] 
512-513); RP 34; I0ANNES PAULUS PP. II, Alloc., 30 ian. 1981 
(AAS 73 [1981] 201-204) 

CROSS REFERENCES: cc. 960-962, 988-989 

COMMENTARY ------

William H. Stetson 

1. The logic of the Pastoral Norms of the Ordo Paenitentiae and of 
the canons of this chapter place in evidence that the generic confessions 
with general absolution are not an exception to the divine precept of inte
gral confession of mortal sins. The Church does not have the power to 
change the substance of the sacraments as instituted by Jesus Christ. But 
neither does it address a simple application of the principle that no one is 
obligated to perform the impossible. "In fact-as Rincon-Perez ob
serves1-although there does exist a true physical or moral impossibility 
to confess individually to a confessor, the action of the penitent, which is 
an essential part of the matter of the sacrament, is still necessary: that of 
confessing to the extent possible with an effective desire to complete the 
confession when the reasons that prevented the fulfillment of the obliga
tion have disappeared. This is why the penitents in cases of general abso
lution must manifest generally that they recognize that they are sinners." 

2. Once the general absolution has been imparted, and the requi
rements ad validitatem of c. 962 have been fulfilled, as have all other 
requisites called for in canon and liturgical laws, all sins are pardoned. 
Nonetheless, the divine precept of integral confession that is circumstan
tially suspended due to causes outside of the confession and the will of 

1. Commentary on c. 963, in Pamplona Com. 
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the subject remains after the general absolution has been received. It 
weighs on the conscience of the penitent in the sense that they are still 
obliged to make an individual confession as soon as possible, in order to 
confess all the grave sins that have not been expressed in a valid sacra
mental confession. "In the case of mortal sin, after the general absolution, 
the obligation to make a specific sacramental confession of the sin per
sists. "2 

3. This canon, in accordance with the previous one, maintains that 
general absolution does not satisfy the annual confession prescribed in 
c. 989. It also maintains that, where no just cause exists (c. 961) another 
general absolution cannot be received without first making an individual 
confession. 3 It is precisely the latter that would not be necessary in light 
of what has been prescribed previously. This clearly emphasizes the firm 
will of the legislator to avoid any type of extensive interpretation of the 
exceptional cases prescribed, in the sense of changing them, by practice, 
to an ordinary means of reconciliation of sins. Only "for grave pastoral 
reasons and under precise and indispensable norms, to facilitate the su
preme good of the grace of many souls, has (the Church) broadened the 
use of general absolution. "4 "The norms and regulations given on this 
point, which are the result of mature and balanced consideration, must be 
accepted and applied in such a way as to avoid any sort of arbitrary inter
pretation . . . .  While it is true that, when the conditions required by canoni
cal discipline occur, use may be made of the third form of celebration, it 
must not be forgotten that this form cannot become an ordinary one, and 
it cannot and must not be used-as the synod repeated-except "in cases of 
grave necessity." And there remains unchanged the obligation to make an 
individual confession of serious sins before again having recourse to an
other general absolution" (RP 33). 

2. JOHN PAUL II, Address to the Sacred Apostolic Penitentiary, January 30, 1981, in AAS 
73 (1981), pp. 201-204. 

3. Cf. PCILT, Explanatory Note of canon 961 of the CIC, of November 8, 1996 (Ius 
Ecclesiae 9 [ 1997], pp. 818-821), n. 5, where it notes that "the proper application of the norms 
related to general absolution also requires observance of everything provided in the 
subsequent canons 962 and 963." And it adds: " [canon] 963, although it does not specifically 
determine a precise time within which this individual confession must take place, 
nonetheless establishes clear normative criteria: individual confession must take place 
before receiving another possible general absolution and must take place 'quam primum,' 
that is, as soon as the exceptional circumstances which gave rise to the recourse of 
collective absolution have ended." 

4. JOHN PAUL II, Discourse to the Sacred Apostolic Penitentiary, January 30, 1981, in AAS 
73 (1981), pp. 201-204 (emphasis added). 
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964 

Bk IV. Pt. I. The Sacraments STETSON 

§ 1. Ad sacramentales confessiones excipiendas locus 
proprius est ecclesia aut oratorium. 

§ 2. Ad sedem confessionalem quod attinet, normae ab 
Episcoporum conferentia statuantur, canto tamen ut 
semper habeantur in loco patenti sedes confessiona
les crate fixa inter paenitentem et confessarium ins
tructae , quibus libere uti possint fideles, qui id 
desiderent. 

§ 3. Confessiones extra sedem confessionalem ne exci
piantur, nisi iusta de causa. 

§ 1. The proper place for hearing sacramental confessions is a church or 
oratory. 

§ 2. As far as the confessional is concerned, norms are to be issued by the 
Bishops' Conference, with the proviso however that confessionals, 
fitted with a fixed grille between the penitent and the confessor, al
ways be available in an open place, so that the faithful who so wish 
may freely use them. 

§ 3. Except for a just reason, confessions are not to be heard elsewhere 
than in a confessional. 

SOURCES: § 1: c. 908; RP 12, 38b 
§ 2: c. 909 § 2; RP 38b 
§ 3: C. 910 

CROSS REFERENCES: 

COMMENTARY ------

William H. Stetson 

1. This canon establishes the oratory as the proper place to adminis
ter the sacrament of Penance. The thought behind this precept can be 
found in the sacred nature of the sacrament. Since it is also an ecclesial 
action, it claims a sacred place as the most fitting one for its administra
tion. 1 It  is well understood that the proper place is not tantamount to 
being exclusive, but rather is the place most consistent with the nature of 
the action taking place. Therefore, nothing keeps this sacrament from 
being celebrated in other locations when there is a reasonable cause, nor 
that the competent authority permits the installation of confessionals out
side of churches or oratories. 

1. Cf. Comm. 10 (1978), p. 68. 
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This canon replaces cc. 908-910 of the CIC/1917. The most notable 
change from these is the disappearance of the prohibition from hearing 
the confession of women outside of the confessional under ordinary cir
cumstances (c. 910 § 1 CIC/1917; cf. also c. 909 § 1) 

2. Section 2 addresses the c onfessional. The most conspicuous 
change is noted in the faculty granted to the bishops' conference, a faculty 
that in all cases is connected to the common precept according to which 
there should be, in an open place, a confessional fitted with a fixed grille 
between the penitent and the confessor, which may be utilized freely by 
those faithful who wish to do so. 

It should be noted that the reason for this precept is in all cases that 
the faithful may exercise their freedom: the grille-diafragma protector, 
according to the descriptive definition of Paul VI2-is meant to safeguard 
the necessary discretion, guaranteeing the right of all the faithful to con
fess their sins without necessarily having to reveal their personal identity. 

Rincon-Perez outlined the functions of the type of confessionals 
whose existence are prescribed in the canon as follows: "a) to safeguard 
the necessary discretion and reserve; b) to guarantee the right of all the 
faithful to confess their sins without having to reveal their personal iden
tity; c )  to facilitate an understanding of the sacramental nature of the ac t; 
d) to protec t the right of each of the faithful ( confessor and penitent) to 
def end their integrity and their honor from any danger or suspicion. "3 

On July 7, 1998, through a Response which could be described as a 
"truly authentic interpretation,"4 the CPITL has significantly extended the 
scope of this norm. If until then the key to interpretation has been the 
rights of the penitent faithful real though here we should stress the inter
pretation of Rincon-Perez, set forth above, which also mentioned the con
fessorre, this response now extends the perspective to the rights of the 
faithful minister of the sacrament. Also, the minister of the sacrament, 
with a just cause and excluding the case of necessity, may legitimately de
cide, even if the penitent demands otherwise, that the sacramental conf es
sion will be received in the confessional equipped with a screen. 5 

3. Ordo Paenitentiae 38 left the determination of the proper place 
for the ordinary administration of the sacrament of Penance to the bish
ops' conference,  with the goal of making the celebration more effective. 

2. Allocutio, April 4, 197 4. 
3. In Manual de Derecho Canonico, 2nd ed. (Pamplona 1991), p. 528. 
4. Cf. T. RINC6N-PEREZ, "Los derechos de los fieles y el sacramento de la penitencia (a 

prop6sito de dos notas recientes del PCITL),"  in Ius Canonicum 39 (1999), p. 227. 
5. Cf. PCILT, Response of July 7, 1998, in Comm. 30 (1998), p. 27. For a more detailed 

study of this interpretation and of issues involved in said response: T. RINC6N-PEREZ, "Los 
derechos de los fieles . . .  ," cit., pp. 242-252, and A. MARZOA, "La sede confesional y los 
derechos del penitente y del confesor," in Fidelium Jura 8 (1998), pp. 163-225. 
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This gave rise to the construction of "reconciliation chapels" or "reconcili
ation rooms" in many churches, where the penitents could confess in a 
"conversation" with the priest and receive absolution "face to face." As a 
consequence of this change, the traditional confessional disappeared in 
many churches and oratories, and with it, in many cases, the possibility of 
anonymity on the part of the penitent and the recommended discretion 
and prudence on the part of the confessor hearing the confessions of 
women. One must consider to what degree all this has contributed to the 
patent decrease in frequency of the sacrament on the part of the faithful. 

During the process of revision of the Code, the prohibition from 
hearing the confessions of women outside of the proper confessional was 
again introduced. It remained as such in the successive schemata, includ
ing that of 1982. 6 Nonetheless, the definitive wording did not include this 
prescription. In practice the conferences of bishops have established in 
some areas that the "reconciliation chapels" must be arranged in such a 
way that the penitent, upon entering, may choose to confess with or with
out a screen. In this way, the right of the penitents to confess their sins 
without revealing their identity is protected. It should be noted, nonethe
less, that the nature of these rooms does not always offer enough protec
tion to the aforementioned right of the faithful to remain anonymous. Nor 
does it sufficiently allow for the recommended caution that pastoral pru
dence advises in relation to the exquisite delicacy with which the Church 
has always wished to surround the administration of this sacrament. Fi
nally, it can also be questioned here to what point these solutions are 
faithful to the ratio legis that requires that the confessional be in loco pat
enti, as the canon prescribes. 

4. The Spanish bishops' conference has carried out what is ordered 
in the canon: "In accordance with what is established in c. 964 § 2, a tradi
tional confessional will always be present in the churches and oratories in 
an open place, where it can be utilized freely by the faithful who chose to 
do so. 

"There will also be present, to the degree possible given spatial limi
tations, the alternative confessional anticipated in the canon, for those 
faithful who expressly request it, and it must be exclusively reserved for 
this ministry. Regarding its specific form, the conditions of each place and 
the diocesan directories regarding sacred and liturgical art will be kept in 
mind, guaranteeing, in all cases, both the facility and the privacy of the di
alogue between the penitent and the confessor and the religious and sac
ramental nature of the act. "7 

6. In 1981 petition was made to supress this norm, a petition which was rejected on the 
basis that Paul VI had been personally opposed to its supression: cf. Comm. 15 (1983), p. 207. 

7. II General Decree, BOCEE 6 (1985), p. 62 

770 



LOZA Tit. IV. Ch. II. The Minister of the Sacrament of Penance c. 965 

CAPUT II 
De sacramenti Paenitentiae ministro 

CHAPTER II 

The Minister of the Sacrament of Penance 

965 Minister sacramenti paenitentiae est solus sacerdos. 

Only a priest is the minister of the sacrament of penance. 

SOURCES: c. 871; PO 5; RP 9a 

CROSS REFERENCES: cc. 290, 1008, 1338 § 2, 1378 § 2,2 

COMMENTARY -------

Fernando Loza 

Exclusive Minister 

The legislator formulates in the juridical norm an essential require
ment de iure divino, by institution of Jesus Christ (Jn 20:22-23), and 
which the Church has defined as a dogmatic truth: that only those who 
have received the ministerial priesthood (bishops, priests) are the only 
ones who posses the power to pardon sins. 

This "power of orders" is received in the sacred ordination (c. 1008), 
the sacrament that conforms them to Christ the Head, and is exercised "in 
persona Christi." As Vatican Council II teaches: "Through that sacrament 
priests by the anointing of the Holy Spirit are signed with a special charac
ter and so are configured to Christ the priest in such a way that they are 
able to act in the person of Christ the head" (PO 2). 

Possibly the best commentary is found in the words of Pope John 
Paul II: "Here there is seen in all its grandeur the figure of the minister of 
the sacrament of penance who by very ancient custom is called the con
fessor . . .  The priest, as the minister of penance, acts "in persona Christi." 
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Christ, who is made present by the priest, accomplishes the mystery of the 
forgiveness of sins in this way. This is undoubtedly the most difficult and 
sensitive, the most exhausting and demanding ministry of the priest, but 
also one of the most beautiful and consoling . ... I will never grow weary of 
exhorting my brothers, the bishops and Priests, to the faithful and diligent 
performance of ministry" (RP 29). 
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966 

Tit. IV. Ch. II. The Minister of the Sacrament of Penance c. 966 

§ 1. Ad validam peccatorum absolutionem requiritur ut 
minister, praeterquam potestate ordinis , facultate 
gaudeat eandem in fideles , quibus absolutionem im
pertitur, exercendi. 

§ 2. Hae facultate donari potest sacerdos , sive ipso iure 
sive concessione ab auctoritate competenti facta ad 
normam can. 969. 

§ 1. For the valid absolution of sins, it is required that, in addition to the 
power of order, the minister has the faculty to exercise that power in 
respect of the faithful to whom he gives absolution. 

§ 2. A priest can be given this faculty either by the law itself, or by a con
c ession issued by the c ompetent authority in acc ordanc e  with 
can. 969. 

SOURCES: § 1: c. 872 ; RP 9b 

CROSS REFERENCES: cc. 144 § 2 , 290, 508, 516, 519, 540 § 1, 541 § 1, 
566, 841, 967-969, 976-977, 1338 § 2 , 1378 § 2 ,2 

COMMENTARY -- - - - --

Fernando Loza 

I. NEW TERMINOLOGY: "FACULTY" 

First of all, a terminological change, relevant in the second require
ment necessary for valid absolution should be noted: the Code names it 
"faculty, "  and not "jurisdiction," as it was named and contemplated in CIC/ 
1917. 

The change is not purely verbal: it underlies and responds to a differ
ent theological-canonical concept-in the former and in the current disc i
pline-concerning this sacramental power, as something quite different 
from the jurisdictional power of government. 

In the interest of juridical precision and internal legal coherence, the 
Code designates it as "faculty," inasmuch as the term "jurisdic tion" is re
served to identify the "power of governance" in its strictest sense, in ac
cordance with c. 129ff; now, "absolution is not an ac t of the power of 
governance, which at present is well differentiated from the power which 
refers to the sphere of conscience." 1 

1. Comm. 10 (1978), p. 56. 
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The terminological-conceptual change has undoubted doctrinal and 
practical relevance. For example, those norms pec uliar to the "potestas 
regiminis" (cc. 129-144) are not applicable to this "penitential faculty;" 
with the explicit exception that c. 144 § 2 makes- by analogy- about the 
"faculty" being supplied in cases of common error and of doubt "iuris vel 
facti." 

IL THE NECESSARY FACULTY 

1. To be a true and valid minister of this sacrament, two necessary 
and different elements are restrictively required: 

a) power of order, ex iure divino. 

b) faculty, ex iure positivo Ecclesiae. 

Such faculty is required ( and granted) by the Church in virtue of the 
power it has received from Christ over the sacraments (c. 841). 

It is necessary to make reference to the complex and debated dis
pute-theological-canonical-about the peculiar nature and the specific 
possibility of that faculty in relation to the power of orders: the "munus 
sacrum" received in the sacred ordination. It is sufficient to quote here the 
conciliar doctrine of Lumen gentium cited in pen 2: "But for this power to 
be fully ready to act, there must be a further canonical or juridical deter
mination through the hierarchical authority. This determination of power 
can consist in the granting of a particular office or in the allotment of sub
jects, and it is done according to the norms approved by the supreme au
thority." 

According to such teaching by the Council, it remains clear that this 
"faculty" is not the "power to pardon sins" (an integrating part of the 
munus sacrum, received in the sacrament of order), but the hierarchical 
authorization to exercise this power. It is a positive bestowal, a juridical 
determination that enables the holder of the "power of order" to exercise, 
validly and lawfully, that same power. Therefore, sacramental absolution 
is an exercise of the power of orders ( of the munus sanctificandi) for the 
pardon of sins, for the reconciliation of the penitent with God and with the 
Church (cf. LG 11); but in order to exerc ise this power validly and law
fully, the Church necessarily requires the faculty. 

Absolution conceded by a priest lacking this faculty-at least sup
plied: c. 144 § 2-not only is invalid, but can give way to the commission 
of the offense typified in c. 1378 § §  2-3 (see commentary). 

2. There are cases, however, in whic h the minister of penance
within the administration of the sacrament-also exercises strict power of 
jurisdiction: when, previous to the pardon of the sins, certain censures are 
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remitted, using the jurisdictional power that is given him by the Church, 
either "ipso iure" ( cc. 976, 1355 § 2, 1357), or "ex officio" ( cc. 508, 566 § 2). 
Thus: 

a) In danger of death: every priest may absolve any censure 
(c. 976). 

b) Outside of danger of death, the following remissions may be 
made "in actu sacramentalis confessionis" by: 

- every bishop: the "latae sententiae" penalties that are neither de
clared nor reserved to the Apostolic See ( c. 1355 § 2). 

- the penitentiary: the "latae sententiae" censures that are neither 
declared nor reserved to the Holy See ( c. 508). 

- the chaplain: the "latae sententiae" censures that are neither de
clared nor reserved ( c. 566 § 2). 

- every confessor in urgent cases: the "latae sententiae" censures, 
of undeclared excommunication and interdict, including those reserved to 
the Holy See ( c. 1357). 

(See, for the regimen and implications of the exercise of this power, 
the commentary on the respective canons). 

III. DOUBLE ORIGIN OF THE "FACULTY" 

Paragraph 2: by the law itself (ab ipso iure: vi officii or vi legis) or 
by the concession of the competent authority. 

This synthesis is offered, with its corresponding canons: 

a) A iure: 

- vi officii: cc. 134 § 1, 262, 295 § 1, 368, 372 § 2, 427, 508, 516, 519, 
540 § 1, 541 § 1, 566, 596 § 2, 620, 967-968; 

- vi legis: cc. 976-977, 144 § 2. 

b) Ex concessione auctoritatis: cc. 967 § §  2-3, 969. 

(See commentaries on the respective canons). 
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967 

Bk IV. Pt. I .  The Sacraments LOZA 

§ 1. Praeter Rornarnurn Pontificern, facultate christifide
liurn ubique terrarurn confessiones excipiendi ipso 
iure gaudent Cardinales iternque Episcopi,  qui 
eadern et licite ubique utuntur, nisi Episcopus dioe
cesanus in casu particulari renuerit. 

§ 2 . Qui facultate confessiones habitualiter excipiendi 
gaudent sive vi officii sive vi concessionis Ordinarii 
loci incardinationis aut loci in quo dorniciliurn ha
bent , eadern facultatern ubique exercere possunt , 
nisi loci Ordinarius in casu particulari renuerit, fir
mis praescriptis can. 97 4 §§  2 et 3. 

§ 3 . Ipso iure eadern facultate ubique potiuntur erga so
dales aliosque in dorno instituti aut societatis diu 
noctuque degentes, qui vi officii aut concessionis Su
perioris cornpetentis ad norrnarn cann. 968 § 2 et 969 
§ 2 facultate confessiones excipiendi sunt instructi; 
qui quidern eadern et licite utuntur, nisi aliquis Supe
rior rnaior quoad proprios subditos in casu particu
lari renuerit. 

§ I. Besides the Roman Pontiff, Cardinals by virtue of the law itself have 
the faculty to hear the confessions of Christ's faithful everywhere. 
Likewise, Bishops have this faculty, which they may lawfully use ev
erywhere, unless in a particular case the diocesan Bishop has disap
proved. 

§ 2. Those who have the faculty habitually to hear confessions, whether 
by virtue of their office or by virtue of a concession by the Ordinary 
of either the place of incardination or that in which they have a domi
cile, can exercise that faculty everywhere, unless in a particular case 
the local Ordinary has disapproved, without prejudice to the provi
sions of can. 974 §§ 2-3. 

§ 3. In respect of the members and those others who live day and night in 
a house of an institute or society, this same faculty is by virtue of the 
law itself possessed everywhere by those who have the faculty to 
hear confessions, whether by virtue of their office or by virtue of a 
special concession of the competent Superior in accordance with 
cann. 968 § 2 and 969 § 2. They may lawfully use this faculty, unless in 
a particular case some major Superior has, in respect of his own sub
jects, disapproved. 

SOURCES: § 1: c. 873 § 1; PM II, 2 
§ 2: cc. 514, 875 

CROSS REFERENCES: cc. 134, 295 § 1, 368, 376, 381, 596 § 2, 620, 622, 
968-969, 975, 976, 977, 1378 § 1 
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COMMENTARY -------

Fernando Loza 

Scope of the faculty to hear confessions 

The norm contemplates the territorial and/or personal scope in 
which the penitential "faculty" is legitimately exercised. They are differ
ent, according to the diversity of the ones holding the faculty and the ori
gin of said faculty: 

1. In virtue of § 1 , the following have the faculty to hear confessions: 

a) the Roman Pontiff, because of his supreme primacial office 
(cc. 331-333) possesses iure divino absolute the faculty everywhere and 
over all the faithful; 

b) Cardinals: because of their eminent dignity (c. 351 § 2), they have 
ispo iure the faculty everywhere and over all faithful; no diocesan bishop 
can limit this faculty, neither as to its validity, not even as to the lawful
ness of exercising it ( c. 357 § 2); 

c) Bishops: all of those who enjoy the episcopal character have the 
faculty ipso iure to exercise it, validly and lawfully, everywhere and over 
all the faithful. It would not be exercised lawfully only if a diocesan bishop 
( cc. 376 , 134 § 3 , 381 § 2 , 368) had refused within the scope of his jurisdic
tion. 

2. Paragraph 2 contemplates those who hold this faculty within the 
framework of the hierarchic communities. The norm notably modifies 
the ancient discipline , granting universal extension to hear confessions 
everywhere ( ubique) to every priest who has this faculty, by virtue of his 
office or by virtue of a concession "by the Ordinary of either the place of 
incardination or of that place in which he has a domicile." 

Who are these ordinaries? 

a) Ordinaries of the place of incardination are those enumerated in 
c. 134 § 2 and their equivalents in c. 368. In sum: diocesan bishops and vic
ars , territorial prelates, territorial abbots , apostolic prefects and vicars, 
stable apostolic administrator and diocesan administrator (c. 427 § 1). 

The following are also ordinaries "of the place of incardination": 

- the prelate of the personal prelature: "whose governance is en
trusted to a Prelate as its own Ordinary" and who has the power to incar
dinate (c. 295 § 1). 

- the military ordinary: as ordinary belonging to the ordinariate 
who is equivalent in law to the diocesan bishop (SMC II § 1). 
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b) Ordinaries of the place of domicile: are the same as those enu
merated in cc. 134 § §  1 and 2, 368 and 427. 

The norm requires-so that such universal extension occurs-that it 
be a question of "habitual faculty." The faculty granted "per modum actus" 
is not enough to exercise it validly ubique; the faculty that is possessed 
"by office" already is, for the same reason, habitual. 

The canon establishes only one exception to the universal exercise 
of the habitual faculty in the final clause of § 2: if a local ordinary re
fuses-in a particular case and within his jurisdiction-a priest exercising 
it. In this case (and not in those of § §  1 and 3), clause "nisi. .. renuerit" af
fects the validity. 1 

3. Paragraph 3 contemplates the subjects of the penitential faculty 
and the scope of its extension in the framework of ICL and SAL. They are 
pointed out in the canon with the internal reference to cc. 968 § 2 and 969 
§ 2 :  clerical religious institutes or societies of apostolic life of pontifical 
right with executive power of governance. The norm establishes that 
priests with faculty to hear confessions of the members and of those who 
live in the house of the institute or society, by explicit extension of the 
law, may validly and lawfully exercise the faculty-only over the faithful, 
determined by the norm-anywhere (ubique). 

The exception to the final clause of § 3 ("nisi aliquis Superior 
maior ... renuerit") only affects the lawfulness, as is clearly indicated in 
the text and punctuation of the Latin original (in reference to "Superior 
maior," cf. cc. 620 and 622). 

It is evident that the priests who are members of an ICL or an SAL 
may also be granted the penitential faculty by the hierarchical channels, 
which are determined in cc. 968 § 1 and 969 § 1. In this case, the extension 
of the faculty ubique is governed by c. 967 § 2. 

1. "Relator animadvertit verba nisi . . .  renuerit ad validitatem esse": Comm. 10 ( 1978), 
p. 59. 

778 



LOZA 
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Tit. IV. Ch. II. The Minister of the Sacrament of Penance c. 968 

§ 1. Vi officii pro sua quisque dicione facultate ad confes
siones excipiendas gaudent loci Ordinarius, canoni
cus paenitentiarius, itemque parochus aliique qui 
loco parochi sunt. 

§ 2. Vi officii facultate gaudent confessiones excipiendi 
suorum subditorum aliorumque, in domo din noctu
que degentium, Superiores instituti religiosi ant so
cietatis vitae apostolicae, si sint clericales iuris 
pontificii, ad normam constitutionum potestate regi
minis exsecutiva fruentes, firmo tamen praescripto 
can. 630, § 4. 

§ 1. By virtue of his office, for each within the limits of his jurisdiction, 
the faculty to hear confessions belongs to the local Ordinary, to the 
canon penitentiary, to the parish priest and to those who are in the 
place of the parish priest. 

§ 2. By virtue of their office, the faculty to hear the confessions of their 
own subjects and of those others who live day and night in the house, 
belongs to the Superiors of religious institutes or of societies of apos
tolic life, if they are clerical and of pontifical right, who in accordance 
with the constitutions have executive power of governance, without 
prejudice however to the provision of can. 630 § 4. 

SOURCES: § 1: c. 873 § §  1-2 

CROSS REFERENCES: cc. 134 § 2, 145, 262, 368, 516 § 1, 517 § 1, 518, 
519, 520, 540 § 1, 541 § 1, 543 § 1, 564, 566, 596 § 
2, 620, 630 § 4, 967 § §  2 et 3, 985 

COMMENTARY ------

Fernando Loza 

Faculty "vi officii" to hear confessions 

This canon determines the origin of the faculty to hear confessions 
vi officii. (For the origin by concession, cf. c. 969) 

1. In § 1 the norm contemplates the penitential faculty of the office
holders vi officii, within the framework of the diocesan hierarchical 
communities (and the equivalent communities, in accordance with 
C. 368). 
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There are several office holders, although the canon does not enu-
merate them exhaustively; they are, in sum, "pro sua quisque dic ione": 

- the local ordinary ( c. 134 § 2) 

- the penitentiary ( c. 508) 

- the parish priest and to those who "are in the place of the parish 
priest" (cc. 519, 516 § 1, 517 § 1, 518, 520, 540 § 1, 541 § 1, 543 § 1) 

- the rector of a seminary ( c. 262) 

- the chaplain ( cc. 564 and 566) 

- the rector of a church ( c. 556) 

2. The following also possess the same faculty "vi officii": 

- the military ordinary (SMC I-III) 

- the prelate of a personal prelature ( c. 295 § 1) 

(both are endowed a iure with the power and office of "Ordinaries") 

- those who govern a particular church, in accordance with c. 372 § 2 

3. Paragraph 2 establishes-within the framework of ICL and SAL-
those who possess "vi officii" the penitential faculty. In order to determine 
them, it previously and restrictively identifies which institutions and soci
eties are ref erred to: those that are clerical and of pontifical right. It estab
lishes that in those institutions and soc ieties, the following are office 
holders of the faculty vi officii: "the Superiors ... who in accordance with 
the constitutions have executive power of governance." These are, there
fore: 

- the major superiors ( c. 620): who truly possess the executive 
power of governance (cc. 596 § 2, 732) and are ordinaries (c. 134 § 1); and 
who consequently always possess vi officii the penitential fac ulty for 
themselves and to grant to others ( c. 969 § 2) 

- other superiors: only have vi officii this faculty if and when they 
have been given "executive power of governance." 

- the abbot primate and superior of a monastic c ongregation 
( c. 620): who are comparable to major superiors and who have the benefit 
a iure of a certain executive power. They are also included as titulars of 
the faculty, by virtue of their office. 

4. The canon ends with an internal reference to c. 630 § 4 (see com
mentary) where it is stated that "Superiors are not to hear the confessions 
of their subjects unless the members spontaneously request them to do 
so." Both norms are compatible: it is one thing to determine the origin of 
the penitential faculty vi officii of the superiors, and it is another to es
tablish that these should not-normally and customarily-hear the con
fessions of their subjects. In c. 630 § 4 the habitual exercise of this faculty 
is prohibited (ad liceitatem), but such prohibition is not absolute: the 
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norm points it out ("nisi sponte sua sodales id petant") and it is restricted 
strictly to the subjec ts. In this way, the legislator wishes to guarantee 
(through c. 630 § §  4-5) the freedom of conscience of the subject and the 
necessary distinction between the external forum (government of the su
perior) and the forum of c onscienc e (confessions of the subjects: c f. 
C. 984 § 2). 
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§ 1. Solus loci Ordinarius competens est qui facultatem 
ad confessiones quorumlibet fidelium excipiendas 
conferat presbyteris quibuslibet; presbyteri autem 
qui sodales sunt institutorum religiosorum, eadem 
ne utantur sine licentia saltem praesumpta sui Supe
rioris. 

§ 2. Superior instituti religiosi aut societatis vitae apos
tolicae, de quo in can. 968, § 2 ,  competens est qui 
facultatem ad excipiendas confessiones suorum sub
di torum aliorumque in domo diu noctuque degen
tium presbyteris quibuslibet conferat. 

§ 1. Only the local Ordinary is competent to give to any priests whomso
ever the faculty to hear the confessions of any whomsoever of the 
faithful. Priests who are member of religious institutes may not, how
ever, use this faculty without the permission, at least presumed, of 
their Superior. 

§ 2. The Superior of a religious institute or of a society of apostolic life, 
mentioned in can. 968 § 2,  is competent to give to any priests whom
soever the faculty to hear the confessions of his own subjects and of 
those others who live day and night in the house. 

SOURCES: § 1: c. 87 4 § 1 
§ 2: C. 875 

CROSS REFERENCES: cc. 134 § §  1 et 2, 295 § 1, 368, 372, 427, 967 § §  1 
et 2, 971 

COMMENTARY ------

Fernando Loza 

Faculty to give permission to hear confessions 

This canon determines the origin of the penitential faculty by con
cession of the competent authority (for the faculty vi officii, cf. c. 968). 

1. Paragraph 1 contemplates who this authority is in the hierarchical 
scope of the diocese and its equivalents. The norm indicates: "Only the 
local Ordinary is competent to give to any priests the faculty to hear the 
confessions of any of the faithful." The "local Ordinaries" are enumerated 
in c. 134 § 2; the equivalent to the Ordinaries are enumerated in cc. 368 and 
427; those who are "placed over a particular Church or over a community 
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which is equivalent to it" (c. 134 § 1); or those who govern a particular rit
ual or personal church, established in accordance with c. 372 § 2. 

These ordinaries may grant the penitential faculty over their own 
faithful to any priest (incardinated or not, secular or religious, resident or 
transient), because the concession of this faculty requires executive 
power over the faithful, but not over the priest to whom it is granted. It is 
important, however, to heed the precept of c. 971 : consult first with the 
priest's ordinary. 

He who received the faculty in this way only has it vi concessionis in 
the hierarchical jurisdiction of the one who granted it, although it is ex
tended ubique vi legis ( c. 967 § 2), if it is a habitual faculty. 

Priests who are members of religious institutes should not use such 
a faculty-received from the local ordinary-without at least the pre
sumed permission of their superior; this requirement only affects the law
fulness of its exercise. 

Here the military ordinary and the personal prelate are also included 
for their subjects (see commentaries on cc. 967 and 968) 

2. Paragraph 2 determines who is the competent authority in the ju
risdiction of a religious institute or of a society of apostolic life, exactly 
as they are identified in c. 968 § 2. The same superiors from § 2 of the cited 
canon are competent to grant the penitential faculty: those who "in accord 
with the norms of their constitutions, possess executive power of gover
nance" (see commentary on c. 968). It should be noted that the Code does 
not contemplate secular institutes (cc. 710-730) as areas of origin and 
concession of the penitential faculty. 

The competency of these superiors to concede that faculty to all 
priests is total; however, it is strictly limited in that it refers to the peni
tent: only over the members and those who live in the houses of such insti
tutes and societies. Therefore, the following are competent: the provincial 
superior, over the houses of his province or circumscription; the general 
superior, over all the members and houses of the institute or society. The 
extension vi legis of this granted faculty is governed by that which is es
tablished in c. 967 § 3. 

It should be noted, finally, that in considering the lawfulness of a 
concession, that which is indicated in c. 970 must be taken into account. 
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970 

Bk IV. Pt. I. The Sacraments LOZA 

Facultas ad confessiones excipiendas ne concedatur nisi 
presbyteris qui idonei per examen reperti fuerint, aut de 
eorum idoneitate aliunde constet. 

The faculty to hear confessions is not to be given except to priests whose 
suitability has been established, either by examination or by some other 
means. 

SOURCES: c. 877 

CROSS REFERENCES: cc. 213, 248, 252, 256, 279, 840, 974-975, 978 

COMMENTARY ------

Fernando Loza 

1. Suitability of the minister of penance 

In no other sacrament (in which a priest is the minister) is the per
son, preparation and qualities of the minister so relevant and decisive. The 
ministerial "actio hominis" acquires, in this sacrament, a unique impor
tance for its adequate and dignified administration, as c. 978 emphasizes. 
Indeed, the "salus animarum" is at play, as the code proclaims in its last 
canon: "which in the Church must always be the supreme law" ( c. 1752). 

The norm requires as the indispensable condition and requisite to 
grant (by office or by concession) the penitential faculty, that the suitabil
ity of the priest be positively evident. The verification of this required ap
titude burdens the conscience and responsibility-before God and the 
Church-of the grantors. The duty of the pastors to make sure that the 
sacraments are administered with "the greatest reverence and due care" 
( c. 840) corresponds to the right of the Christian faithful to receive those 
sacraments (c. 213). 

It is notable that the canon expressly determines that this faculty 
" i s  not to be g iven except to priests whose suitabil ity has been 
established ... " From here, it can be inf erred that the mind of the legislator 
is that the faculty should not be granted to all priests just because they are 
priests. 

Such requisite is not, therefore, a secondary formality to be ignored 
in the concession of the penitential faculty. On the contrary, it should be 
prudently verified beforehand; and even after the faculty has been 
granted, it can and should be revoked due to a serious reason ( cc. 97 4-
975). 
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2 .  Components of this suitability 

c. 970 

This suitability has three components: knowledge, prudence and au
thenticity of sacerdotal life. This is expressed by Pope John Paul II in the 
following way: "For the effective performance of this ministry, the conf es
sor must necessarily have human qualities of prudence, discretion, dis
cernment and a firmness tempered by gentleness and kindness. He must 
likewise have a serious and careful preparation, not fragmentary but com
plete and harmonious, in the different branches of theology, pedagogy and 
psychology, in the methodology of dialogue and above all in a living and 
communicable knowledge of the word of God. But it is even more neces
sary that he should live an intense and genuine spiritual life. In order to 
lead others along the path of Christian perfection, the minister of penance 
himself must first travel this path. More by actions than by long speeches 
he must give proof of real experience of lived prayer, the practice of the 
theological and moral virtues of the Gospel, faithful obedience to the will 
of God, love of the Church and docility to her magisterium. 

Every priest must be trained for the ministry of sacramental penance 
from his years in the seminary, not only through the study of dogmatic , 
moral, spiritual and pastoral theology ... He must then be guided and 
looked after in his first activities. He must always ensure his own improve
ment and updating by means of permanent study" (RP 29). 

The theoretical-practical aspect of the preparation for the sacrament 
of penance should be cared for, in both the previous and the permanent 
formation of priests ( c. 279 ); all the more due to the fac t that each day 
there are new and more complex issues which require serious and pro
found study. 

3. Means of verifying suitability 

The norm specifically indicates that the required aptitude must be 
proven: "by examination," although they admit that it can be proven "by 
some other means." An examination is the most common method, sanc
tioned through experience, in order to prove and evaluate if the person 
possesses sufficient knowledge. And, since that the Code proposes and in
dicates this, the possibility of such an exam should not be discarded as a 
common and ordinary means to verify the aptitude (at least the knowl
edgeable aptitude) of the priest. It must be remembered that this examina
tion-with its diverse modalities in each region-has for centuries been 
the means by which such aptitude is proven, before granting "the permis
sions," as the penitential faculty is sometimes called. 

This norm was written in such a way as to require practical applica
tion and concrete development of this particular law, as is shown in the 
following examples: 
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- a specific examination is required, previous to the first conces
sion of the faculty; 

- three-year or five-year examinations may be established (for as 
long as the ordinary considers correct). 

- a new examination, if a positive and well-founded doubt exists 
concerning the suitability of a priest to whom the faculty had already been 
granted (c. 974). 

Such provisions, and other equivalent ones, will encourage priests by 
helping them to study in order to keep up to date with current moral is
sues and will be beneficial for the penitent faithful. 

In short: he who grants the faculty must be sure of the suitability of 
the priest; the priest's aptitude must be evident; the faculty must not be 
granted if there exists any serious and well founded doubt concerning his 
aptitude. Excessive severity is not advocated; however, the legislator 
wishes, by means of this norm, to guarantee that the ministers are suitable 
and worthy of this sacrament, which is so necessary and relevant to the 
Christian way of life. 

If the faculty is denied, and the priest considers such denial to be ar
bitrary and unfair, he may propose recourse-in devolutivo-by adminis
trative means ( cc. 1732-1739). 

786 



LOZA 

971 

Tit. IV. Ch. II. The Minister of the Sacrament of Penance c. 971 

Facultatem ad excipiendas habitualiter confessiones loci 
Ordinarius presbytero, etsi domic ilium vel quasi
domicilium in sua dicione habenti , ne concedat, nisi 
prius, quantum fieri potest, audito eiusdem presbyteri 
Ordinario. 

The local Ordinary is not to give the faculty habitually to hear confessions 
to a priest, even to one who has a domicile or quasi-domicile within his ju
risdiction, without first, as far as possible, consulting that priest's own Or
dinary. 

SOURCES: c. 87 4 § I 

CROSS REFERENCES: cc. 967 § 2, 969 § 1, 970-974 

COMMENTARY -------

Fernando Loza 

Coordination among Ordinaries 

The local ordinary's competency to grant the penitential faculty to 
any priest is nuanced in this canon: when it is a matter of a priest who is 
not incardinated in that hierarchical circumscription. The local ordinary is 
not to grant this priest the penitential faculty "without first, as far as possi
ble, consulting that priest's own ordinary." 

This is preceptive when granting a habitual faculty, as the legal text 
states; but it would be prudent to consult with the priest's own ordinary in 
all situations. In any case, it is a requirement that only affects the lawful
ness. 

The purpose of this norm is for the priest's own ordinary to be able 
to inform the ordinary who intends to grant the faculty about the suitabil
ity of that priest; or about possible reasons which may suggest that the 
priest not be granted the faculty or even prohibit the granting of said fac
ulty (for example, possible censures). 

Given the present mobility, this is a prudent norm that tends to guar
antee, as far as possible, a correct pastoral decision when granting this 
faculty. 

This norm is coherent: it is required by prescription of c. 970; and a 
generalized failure to obey it would diminish the caution with which the 
legislator wished to establish the sound concession of this faculty. 
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Facultas ad confessiones excipiendas a competenti auc
toritate, de qua in can. 969, concedi potest ad tempus 
sive indeterminatum sive determinatum. 

The faculty to hear confessions may be given by the competent authority 
mentioned in Can. 969, for either an indeterminate or a determinate period 
of time. 

SOURCES: c. 878 

CROSS REFERENCES: cc. 144 § 2, 967 § §  2 et 3; 969 

COMMENTARY ------

Fernando Loza 

Duration of the faculty to hear confessions 

The duration of time for which a faculty is conceded depends on the 
will of the granting authority. The norm applies only to the faculty that is 
had ex concessione, since the legal text refers to c. 969, which only con
templates this type of faculty. It is evident that he who is granted the fac
ulty ex officio possesses it "durante munere." 

The canon refers to any faculty conceded, habitual or not, to hear 
confessions; and establishes that such faculty may be granted "for either 
an indeterminate or a determinate period of time." "Habitual faculty" (see 
c. 132 and commentary) is an a se concept, which is not necessarily identi
fied with whether it was granted for a determinate or indeterminate pe
riod of time. 

If it is granted for a determinate period of time, once that time has 
expired the faculty and therefore its legal extension expires, in accor
dance with c. 967 §§  2 and 3; if, however-the determinate period of time 
having already expired-it is exercised by means of common error or 
doubt "iuris vel facti, "  it is considered to be valid in virtue of c. 144 § 2. 
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973 Facultas ad confessiones habitualiter excipiendas scripto 
concedatur. 

The faculty habitually to hear confessions is to be given in writing. 

SOURCES: c. 879 § 1 

CROSS REFERENCES: cc. 10, 37, 129 ss., 1732 ss. 

COMMENTARY -------

Fernando Loza 

Means of granting the habitual faculty to hear confessions 

The canon advises that when the habitual faculty to hear confessions 
is granted (see c. 132 and its commentary), it is "to be given in writing." 
The norm applies in this case to what is established by c. 37 regarding the 
administrative acts that affect the external forum. 

The penitential faculty is certainly not part of the external forum, but 
part of the sacramental internal forum, nor, in a strict sense, is it jurisdic
tional (see commentary on c. 966); however, the administrative act for 
which it is granted is part of the external forum and is considered to be
long to the "power of governance" ( cc. 129ff). 

The requirement that it be granted "in writing" obviously does not af
fect the validity of the concession. But the prescription in the canon exists 
for an evident reason, which is of notable importance: when given in writ
ing, the one that receives the penitential faculty can prove that he has 
been granted this faculty in the external forum when this is legitimately re
quired. 

The norm only prescribes that the concession be granted in writing, 
not the denial of the concession. We believe, however, that the priest to 
whom it is denied only verbally may request that such denial and its mo
tives be given to him in writing, in order to have documentation when pro
posing a possible administrative recourse ( cc. 1732ff). 
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§ 1. Loci Ordinarius, itemque Superior competens, facul
tatem ad confessiones excipiendas habitualiter con
cessam ne revocet nisi gravem ob causam. 

§ 2. Revocata facultate ad confessiones excipiendas a 
loci Ordinario qui earn concessit, de quo in can. 967, 
§ 2, presbyter eandem facultatem ubique amittit; re
vocata eadem facultate ab alio loci Ordinario, ean
dem amittit tantum in territorio revocantis. 

§ 3. Quilibet loci Ordinarius qui alicui presbytero revo
ca verit facultatem ad confessiones excipiendas , 
certiorem reddat Ordinarium qui ratione incardina
tionis est presbyteri proprius, ant, si agatur de 
sodali instituti religiosi, eiusdem competentem Su
periorem. 

§ 4. Revocata facultate ad confessiones excipiendas a 
proprio Superiore maiore, facultatem ad excipiendas 
confessiones ubique erga sodales instituti amittit 
presbyter; revocata autem eadem facultate ab alio 
Superiore competenti, eandem amittit erga solos in 
eiusdem dicione subditos. 

§ I. Neither the local Ordinary nor the competent Superior may, except 
for a grave reason, revoke the grant of a faculty habitually to hear 
confessions. 

§ 2. If the faculty to hear confessions granted by the local Ordinary men
tioned in can. 967 § 2 is revoked by that Ordinary, the priest loses the 
faculty everywhere. If the faculty is revoked by another local Ordi
nary, the priest loses it only in the territory of the Ordinary who re
vokes it. 

§ 3. Any local Ordinary who has revoked a priest's faculty to hear confes
sions is to notify the Ordinary who is proper to that priest by reason 
of incardination or, if the priest is a member of a religious institute, 
his competent Superior. 

§ 4. If the faculty to hear confessions is revoked by his own major Supe
rior, the priest loses everywhere the faculty to hear the confessions of 
the members of the institute. But if the faculty is revoked by another 
competent Superior, the priest loses it only in respect of those sub
jects who are in that Superior's jurisdiction. 

SOURCES: § 1: c. 880 § 1 

CROSS REFERENCES: cc. 134 § §  1 et 2, 184 § 1, 192, 220, 295, 368, 372 
§ 2, 427, 620, 622, 967 § §  2 et 3, 968-969 
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COMMENTARY -------

Fernando Loza 

Revocation of the faculty to hear confessions 

1. General principles 

a) Revocation of the penitential faculty is an administrative act by 
those who enjoy the power of governance, just like the concession of this 
faculty. Those who may grant it (cc. 967 § §  2 and 3, 968-969), may also re
voke it for a "grave reason." 

The norm contemplates in § 1 the habitual faculty. For this reason, it 
is important to understand not only the faculty granted by concession 
( c. 969), but also the faculty granted by conferral of an office that brings 
the faculty to hear confessions with it (see commentary on c. 968), which 
is natura sua habitual. 

b) It would be appropriate to ask if the faculty that is possessed vi 
officii is revocable, without the removal of the titular of that office, in 
other words, to prohibit not only the lawful exercise, but also to deprive 
him of the penitential faculty which is included in the office durante offi
cio. The canon does not explicitly determine this, but it does establish the 
general principle that the habitual penitential faculty is revocable. It 
seems, therefore, that due to a "grave reason," the faculty that is pos
sessed vi officii may be revoked without necessarily having to remove the 
officeholders from his office (e.g., the priest having a particular transitory 
psychological situation: scruples, depression, etc.). In such a case, or an
other similar or equivalent case, it may be appropriate or even necessary 
to deprive such a priest of the faculty to hear confessions, while keeping 
him in office, so that he may continue to exercise the other functions that 
are connected to the office. If the grave reason were of a different nature, 
the simplest and most direct-as well as obligatory, in such a case-would 
be the canonical removal from office ( cc. 184 § 1 and 192). 

2. Reasons for revocation 

Since revocation is a grave and odious measure, the norm estab
lishes that revocation should not occur "without a grave reason." Although 
the canon explicitly refers to the habitual faculty (§ 1), such requisite is 
applicable, as a juridical-pastoral criterion, to every penitential faculty. 
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Revocation should not be performed without a truly grave cause, for 
the following reasons: 

a) all priests are ordained to the ministry and have-in principle
the right to exercise it, at least with respect to the faithful entrusted to 
them; 

b) a revocation (the same as a denial) without a grave reason could 
illegitimately damage the good reputation of the priest, to which he-iure 
naturae-has a right ( c. 220); 

c) and, the community of faithful would be illegitimately deprived of 
the ministry of the priest. 

3. Effects of the revocation 

The normative provisions regarding the effects of the revocation fol
low the same principles-but in the opposite sense-as those established 
for universal extension, attainment, and concession. The scope in which 
the faculty is lost depends on those who revoked it. The canon distin
guishes and determines them in §§  2 and 4. In short: 

a) In the hierarchical circumscriptions 

- if it is revoked by the ordinary of the place in which they have a 
domicile or in the place of incardination ( cc. 134 § 2 ,  368, 372 § 2, 427, 967 
§ 2): the faculty is lost ubique, everywhere (§ 2); 

- if it is revoked by another local ordinary, different from two the 
previously mentioned: the faculty is only lost in the jurisdictional
territorial area of the ordinary who revokes it (§ 2); 

b) In ICL and SAL 

- if it is revoked by their own major superior ( c. 620): it is lost "ev
erywhere," over the specific faithful, determined in cc. 967 § 3, 968 § 2 and 
969 § 2; 

- if it is revoked by any other superior: it is lost strictly in the juris
diction of said superior, but the universal extension over the rest of the 
faithful who are not under the jurisdiction of said superior, is not lost. 

4. Notification of the revocation 

a) In § 3, the norm prescribes that, when the revocation has been 
made by the local ordinary, he is to notify "the ordinary who is proper to 
that priest by reason of incardination," and if he is a member of a religious 
institute (or of a clerical SAL of pontifical right), he is to notify "his com
petent Superior." This norm exists so that the ordinary of incardination or 
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the competent superior may have reliable and official knowledge of the re
vocation and of its reasons, so that the resulting consequences may, with 
pastoral prudence and canonical coherence, take into account the reasons 
which caused such a grave measure to be taken by the revoking ordinary. 

It should be noted that the norm orders that the religious priest's 
"competent Superior" be notified; it does not state that the religious priest's 
ordinary be notified, as not all religious priests have their own religious or
dinary. It is sufficient, therefore, to notify the priest's immediate local supe
rior of the revocation; although nothing prevents the notification of the 
priest's own ordinary, as well, if he has one ( cc. 134 § 1 and 620). 

b) Although the norm does not explicitly state it, it is clear that the 
decree of revocation is to be given to the priest in writing, for the same
and even more powerful reason-because the Code prescribes that the 
concession must be given in writing (c. 973). The priest from whom the 
habitual penitential faculty is revoked has the right to demand to be noti
fied of such a decree in writing: this is an indispensable presupposition by 
which he may exerc ise his right to submit a possible recourse-based on 
documentation-by administrative means ( cc. 1732-1739). 

5. Those who possess the faculty to hear confessions who are not 
included in this norm 

Because they possess ipso iure the faculty to hear confessions, Car
dinals, bishops (c. 967 § 1) and their equivalents are not affec ted by this 
canon, and the faculty to hear confessions may only be revoked from 
them by the Roman Pontiff. 

It is understood that, in the case of bishops-and equivalent ordinar
ies-another dioc esan bishop can refuse the exerc ise of this faculty 
within his own jurisdiction ( cf. c. 967 § 1 in fine). 
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Praeterquam revocatione, facultas de qua in can. 967, § 2 
cessat amissione officii vel excardinatione aut amissione 
domicilii. 

Apart from revocation, the faculty mentioned in can. 976 § 2 ceases by loss 
of office, by excardination, or by loss of domicile. 

SOURCES: cc. 873 § 3, 967 

CROSS REFERENCES: cc. 102-103, 106- 107 § 1, 184, 192, 194, 267- 268, 
967 § §  2 et 3, 968, 977 

COMMENTARY ------

Fernando Loza 

Other reasons for the loss of the faculty to hear confessions 

This norm contemplates reasons other than revocation (c. 974) for 
which the penitential faculty would cease ipso iure: in its original sphere 
and, consequently, in its universal extension, in accordance with c. 967 § 2. 

The principle of the canon is clear; the faculty ceases when the rea
sons which originated it cease: office, concession of the local ordinary 
where the priests are incardinated or the place in which they have a domi
cile. 

a) Loss of the office, in any of its forms: by reason of resignation, 
transfer, removal or privation (cc. 184-196). When the title of the office 
that brings with it the penitential faculty is lost (see commentary on 
c. 968), this faculty ceases everywhere. 

b) Through excardination: the faculty granted by the ordinary of in
cardination, and its legal scope (c. 967 § 2), automatically cease with the 
excardination of the priest, with respect to said ordinary (cc. 267-268). 

c) Through change of domicile: domicile (cc. 102-103, 106-107 § 1) 
constitutes for all priests the sufficient legal condition for " .. .  the local 
Ordinary ... where they have a domicile" to grant them the habitual faculty 
(cc. 967 § 2 and 969 § 1), extended ubique. The consequence of the loss of 
domicile ( due to change) is sanctioned in the following way: the faculty 
which was obtained due to a fact (this domicile) is automatically lost. 
When the faculty which originates from the domicile ceases, it ceases 
ubique. 

The list of reasons found in the norm is not exhaustive; another case 
may be added, in which the penitential faculty ceases, or rather is revoked 

794 



LOZA Tit. IV. Ch. II. The Minister of the Sacrament of Penance c. 975 

ad casum ab ipso iure: the case which c. 977 contemplates, with respect 
to the absolution of an accomplice. 

In the present canonical discipline, censures and other possible pen
alties (cc. 1331-1338) do not constitute reasons for which the penitential 
faculty is lost; since this is not a power of jurisdiction, those penalties do 
not affect the validity of its exercise, but only affect its lawfulness, in vir
tue of the express prohibition of the cited canons. With respect to the law
fulness, cf. cc. 1335-1336 and 1338 § 3. 
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Quilibet sacerdos, licet ad confessiones excipiendas fa
cultate careat, quoslibet paenitentes in periculo mortis 
versantes valide et licite absolvit a quibusvis censuris et 
peccatis, etiamsi praesens sit sacerdos approbatus. 

Any priest, even though he lacks the faculty to hear confessions, can val
idly absolve any penitents who are in danger of death, from any censures 
and sins, even if an approved priest is present. 

SOURCES: c. 882 

CROSS REFERENCES: cc. 96, 290, 843 § 1-844 § §  2 - 4, 986 § 2, 965-966, 
977 , 1008, 1335, 1338 § 2 ,  1357 § 3 ,  1378 § 2,2, 
1752 

COMMENTARY -------

Fernando Loza 

Faculty to hear confessions in danger of death 

1. In the case of danger of death, the entire positive canonical system 
whose supreme law is "salus animarum" (c. 1752), concentrates on and 
dedicates itself to facilitating the salvation of the penitent. This is the 
ratio of the present norm, which, in danger of death, grants all priests ab
solute penitential faculty and the power of jurisdiction necessary to ab
solve, validly and lawfully, any penitent from any censures and sins. 

The following are the terms and scope of the norm: 

a) Minister: all priests; it is sufficient to have validly received the 
sacrament of orders; whatever the canonical status or situation: even if 
the faculty were not possessed, or the clerical state were lost, or suspen
sion, interdiction or excommunication were being imposed; even not 
being a Catholic priest (cc. 843 § 1 and 844 § §  2-4), but having been val
idly ordained. 

b) Circumstance: the penitent in danger of death. It is to be noted 
that the norm does not state "in articulo mortis"; it does not require, there
fore, that death be imminent (terminally ill, agonizing, dying): it is suffi
cient that there be a positive and probable danger of death (cf. c. 144), for 
any reason. 

c) Object-matter of the absolution: "from any censures and sins," 
without any limitation or restriction; not even the sin of complicity 
(c. 977). 
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d) Subject-addressee: all penitents, whether Catholic or not, in ac
cordance with the theological-canonical requirements stated as necessary 
in c. 844 § §  2-4; which, respecting the penitents, will only be: validly re
ceived baptism ( c. 96). 

2. The final clause of the canon is very important: "even if an ap
proved priest is present." The norm-in agreement with c. 991-guaran
tees absolute liberty of all penitents to choose a confessor, and to this 
confessor, complete validity and lawfulness of absolution. The unlawful
ness and consequent penalties established in cc. 884 and 2367 of CIC/1917 
regarding the absolution of a partner when another priest could absolve 
him are explicitly derogated. In the current discipline, the faculty of all 
priests, regarding all penitents and all sin and censure, is absolute and to
tal: valid and lawful. 

3. Of course, the general norm of posterior recourse must be taken 
into account, which is established in c. 1357 § 3; those who, in danger of 
death, were absolved of a declared or imposed censure, or one that were 
reserved to the Apostolic See: once recovered from illness ( or the danger 
of death having disappeared, for other reasons), have the duty to appeal, 
in one month's time, to the competent superior or to a priest with the fac
ulty to absolve these censures, in accordance with c. 1357 § 2 (see com
mentary). 
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Absolutio complicis in peccato contra sextum Decalogi 
praeceptum invalida est, praeterquam in periculo mortis. 

The absolution of a partner in a sin against the sixth commandment of the 
Decalogue is invalid, except in danger of death. 

SOURCES: cc. 882, 884, 2367 

CROSS REFERENCES: cc. 10, 11, 15, 17, 844 § 3, 965, 966, 976, 986-988, 
991, 1338 § 2, 1378 § 1, 1752 

COMMENTARY ------

Fernando Loza 

1 .  Invalid absolution of a partner in sin 

1. The legislator restrictively sanctions that-except in danger of 
death: c. 976-: "The absolution of a partner in a sin against the sixth com
mandment of the Decalogue is invalid."1 

It is not a question of a penal sanction against the partners or of a 
"reservation" of sins (which does not appear in the current canonic disci
pline). This norm constitutes an invalidating law as far as the attempted 
absolution and a law that incapacitates-ad casum-the priest (cc. 10, 11 
and 15 § 1). It is the "a iure" revocation of the penitential faculty of said 
priest, over this penitent, and with respect to this sin. 

The ratio legis is multiple: a) the sacrosanct respect and the pecu
liar juridical protection that this sacrament requires; b) the common ec
clesiastical good; c) the spiritual good of the very subjects (priest
penitent). Therefore, the norm invalidates such absolution, and in the case 
of such an absolution, incapacitates the priest. If such an absolution were 
valid, this sacrament of salvation and sincere conversion ( c. 987) could re
sult in an opportunity to and danger of reiterating or prolonging certain 
situations of sin, which would be entirely despicable, and an abominable 
profanation of this sacrament. 

1. The CCEO establishes an identical norm, c. 730. 
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2. Subjects and object of the norm 

a) Priest: any Catholic priests (c. 1 1) ,  who have been ordained val
idly. 

b) Penitent: any Christian penitent, even those who are not Catholic 
(c. 844 §§  3-4). 

c) Sin: it exclusively affects the absolution of sin against the sixth 
precept of the Decalogue that has not already been pardoned; however, 
since the absolution is indivisible, if it is invalid in the case of this sin, in 
virtue of the law, then it is also invalid in the case of the rest of the sins 
which were mentioned in that confession, if such sin is still necessary 
matter (c. 988 § 1). 

The sin must be serious and external: in word or in deed; committed 
at any time: even before the priest received sacred ordination. 

d) Partners: the priest and the penitent must have been partners for
mally, in other words with immediate, mutual, voluntary and external con
sent and direct cooperation, in the sin represented in the norm. 

3. Offense and consequent penalty 

a) Canon 1378 § 1 sanctions anyone who-except in danger of death 
( c. 976)-attempts absolution of such partner: "incurs a latae sententiae 
excommunication reserved to the Apostolic See." This is the maximum 
penalty of the current canonical system; it reveals the gravity of a criminal 
act. 

b) Subject of the offense: any priest who attempts absolution; not a 
priest who simulates the sacrament and only feigns absolution; nor a 
priest who only hears the confession. (For the offense and consequent 
penalty, see c. 1378 and commentary) 

4. "Obligatory" absolution 

Absolution of a partner "in periculo mortis" is not only valid and law
ful ( c .  976), but in virtue of c. 986 § 2 it may be classified as obligatory: be
cause there is no other priest who may impart it, or because the penitent 
clearly requested it of this priest (c. 991). 
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§ 1. Meminerit sacerdos in audiendis confessionibus se 
iudicis pariter et medici personam sustinere ac divi
nae iustitiae simul et misericordiae ministrum a Deo 
constitutum esse, ut honori divino et animarum sa
luti consulat. 

§ 2. Confessarius, utpote minister Ecclesiae, in adminis
trando sacramento, doctrinae Magisterii et normis a 
competenti auctoritate latis fideliter adhaereat. 

§ 1. In hearing confessions the priest is to remember that he is at once 
both judge and healer, and that he is constituted by God as a minister 
of both divine justice and divine mercy, so that he may contribute to 
the honour of God and the salvation of souls. 

§ 2. In administering the sacrament, the confessor, as a minister of the 
Church, is to adhere faithfully to the teaching of the magisterium and 
to the norms laid down by the competent authority. 

SOURCES: § 1: c. 888 § 1; RP 10 a, c 
§ 2: RP 10a 

CROSS REFERENCES: cc. 213, 279 § 1, 749-750, 752, 840-841, 843 § 1, 
959, 965, 974 § 1, 979-981, 988, 991 

COMMENTARY ------

Fernando Loza 

Ministers of God and of the Church 

This canon contemplates the particular ministry, and the specific 
manner in which it should be exercised as this sacrament requests. 

Priests, as "servants of Christ and stewards of the mysteries of God" 
(1 Cor 4, 1), are the human instruments of divine forgiveness and adminis
trators of salvific grace. 

Although the formal tone of the norm is one of exhortative admoni
tion, its intention is, in reality, normative: this canon reminds and advises 
as to the way this sacrament is to be administered. 
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1 .  Minister of God 

The norm specifies the various aspect of the penitential ministry. 
Following the terminology of the moral doctrine and of canonical tradi
tion: the priest acts as a) a judge, a minister of justice for the honor of 
God, and b) as a healer, a minister of divine mercy for the salvation of 
souls. 

a) As judge: he must judge the gravity of the sins; the integrity of the 
confession; the disposition of the penitent. He must be the judge who con
demns the sin and absolves the repentant sinner, keeping in mind the infi
nite majesty of God, who has been offended. He must also help the 
repentant sinner to develop an upright, sound, and certain conscience. 

b) As doctor: inasmuch as any sin constitutes an illness of the soul, 
the confessor must diagnose this illness and detect its deepest roots and 
causes; propose a medic inal remedy, which is adequate for the penitent 
and for the sins; heal the wounds ( consequences of the sin) in the soul; he 
must impose a satisfaction for the sins. 

Pope John Paul II summarized it in this way: "Whether as a tribunal 
of mercy or a place of spiritual healing, under both aspects the sacrament 
requires a knowledge of the sinner's heart in order to be able to judge and 
absolve, to cure and heal" (RP 31, II). 

2. Minister of the Church 

a) The Church-by the foundational will of Christ-is the only innate 
administrator and depositary of the sacraments (cc. 840-841). The priest
minister of these sacraments acts "in persona Christi et nomine Ecclesiae." 
The Church has transmitted the ministerial priesthood, and by the same 
means, the "penitential faculty" is received from the Church. Therefore, 
this canon explicitly establishes that in the ministerial exercise of this sac
rament, the priest "is to adhere faithfully to the teaching of the magisterium 
and to the norms laid down by the competent authority" (§ 2). 

Such requisite-newly and expressly established in this Code1-is a 
necessary requirement for he who is, and should act as, a minister of the 
Church. 

b) This faithfulness to the magisterium and to Canon Law implies 
that the confessor must appropriate-and transmit, as judge and as doc
tor-everything that the Church teaches in its moral and dogmatic doc
trine exac tly as the magisterium proposes: not only the infallible
extraordinary ( cc. 7 49-750), but also the ordinary ( c. 752). Likewise, the 

1. Cf. Comm. 10 (1978), p. 66. 
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confessor is required to carry out and transmit all that the law (universal 
and particular) determines, espec ially that which refers to the valid and 
lawful administration-reception of this sacrament (faculty, prohibitions, 
censures, etc.). 

The confessor cannot offer subjective criteria, contrary to the doc
trine and the law of the Church, because he does not act in his own name 
but with the power of Christ and of his Church. To do so would be to be
tray Christ-of whom he is a minister-and the Church-in whose name 
he acts-; also, it would cause sc andal and severe damage to the faithful, 
who have the right ( c. 213) to receive light and peace for their souls in this 
sacrament, not error, doubt, and confusion, nor anguish of conscience. 
The confessor would not be, therefore, a good pastor, but an unfaithful 
mercenary who "does not enter the sheepfold by the door ... is a thief and 
a robber . . .  ; The thief comes only to steal and kill and destroy . . .  because 
he is a hireling and cares nothing for the sheep" (Jn 10: 1.10-13). 

These words from Pope John Paul II act as a commentary: "With this 
reminder of the doctrine and the law of the Church I wish to instill into ev
eryone the lively sense of responsibility which must guide us when we 
deal with sacred things like the sacraments, which are not our property, or 
like consciences, which have a right not to be left in uncertainty and con
fusion. The sacraments and consc iences, I repeat, are sacred, and both re
quire that we serve them in truth" (RP 33). 

c) Any confessor who does not faithfully abide by that which  is de
termined and required in this norm (§ 2) will incur "in causa grave" the ef
fect that-if it is proven to be so-the faculty to hear confessions could be 
revoked, in accordance with c .  97 4 § 1. 
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Tit. IV. Ch. II. The Minister of the Sacrament of Penance c. 979 

Sacerdos in quaestionibus ponendis cum prudentia et 
discretione procedat, attenta quidem condicione et ae
tate paenitentis, abstineatque a nomine complicis inqui
rendo. 

In asking questions the priest is to act with prudence and discretion, tak
ing into account the condition and age of the penitent, and he is to refrain 
from enquiring the name of a partner in sin. 

SOURCES: c. 888 § 2; SCHO Instr. Ecclesia numquam, 16 maii 1943; RP 
10a 

CROSS REFERENCES: cc. 6 § 2, 17, 970, 978, 981, 984, 987-988 § 1 

COMMENTARY -------

Fernando Loza 

Necessary prudence in questioning 

1. The function of the minister, as judge and doctor ( c. 978), will fre
quently require the priest to question the penitent: to assist the penitent 
for the proper integrity of the confession ( c. 988); to know the number, the 
type and the gravity of the sins; to off er the appropriate medicinal remedy; 
to detect the penitent's dispositions of repentance and sincere resolution 
not to sin again; to foster the penitent's interior conversion. For these rea
sons, at times it may be necessary to ask the penitent timely questions 
about what is confessed. Such ministerial function will be necessary or 
advisable on many occasions, but asking the right questions-knowing the 
right way to pose them-is always a sensitive matter, especially regarding 
certain subjects and certain types of penitents. These reasons constitute 
the ratio legis of this canon. 

2. The norm is necessarily generic in its statements, but very con
crete in its precept and prohibition: taking into account the condition and 
age of the penitent, "the priest is to act with prudence and discretion" 
when questioning the penitent and "he is to refrain from inquiring the 
name of a partner in sin." The legislator has not wished to specify any 
more, since this matter preferably belongs to the scope of the pastoral and 
moral doctrine. 

3. In light of "canonical tradition" ( c. 6 § 2), and "the purpose and cir
cumstances of the law, and the mind of the legislator" ( c. 1 7), it seems ap
propriate to refer to the Instruction of the SCHO, in reference to questions 
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on the virtue of chastity, 1 in order to better capture the meaning of this 
norm and guide its proper fulfillment. The criteria and norms of pru
dence-human and supernatural-that it offers constitute a great experi
ence that pertains to wisdom. We present here some of the more relevant 
sections of this Instruction: 

"It is important to keep in mind the danger that exists if the confes
sor does not behave as considerately and with such circumspection that 
the matter requires and that is suitable to the dignity of the sacrament, at 
the moment of questioning and instructing the penitent about the sixth 
commandment. This goes beyond the requirement of the duty to be vigi
lant for the integrity of the confession and for the good of the penitent. It 
is equally important to remember the danger that exists if all of the confes
sor's behavior, especially with women, lacks the seriousness and sanctity 
due to the sacrament. All this would easily off end the faithful, would give 
cause for suspicion and could be the beginning of the profanation of the 
sacrament. 

" ... Those questions that are not necessary to sustain the penitent's 
confession regarding the number and kind of sins or to know the disposi
tions of the soul are useless. ( ... ) Therefore, the following type of ques
tions must be omitted, for they are useless, bothersome, and in this 
matter, dangerous: those questions regarding the sins about which the 
penitent has no positive and steady suspicion; questions regarding the 
kinds of sins that are unlikely to have been incurred by the penitent; ques
tions about material sins, unless the good of the penitent or the necessity 
to avoid the danger of a common evil requires or advises a warning or cor
rection. The same is true for morally indifferent circumstances, mainly re
garding the way in which the sin was committed. If the penitent 
spontaneously, due to ignorance, scruples or malice, goes too far while ex
plaining sins of lust or temptations, or abuses modesty in speech, the con
fessor should prevent such excess prudently, quickly and energetically. 

"Furthermore, the confessor must keep in mind that the divine pre
cept of the integrity of the confession does not apply if it entails serious 
damage to the confessor or the penitent, if this damage is extrinsic to the 
confession. Therefore, whenever it is feared that the questions will cause 
a scandal for the penitent or damage to the confessor, they must be omit
ted. When in doubt, always keep in mind this common piece of advice 
from doctors: in this matter, it is better to fall short than, in danger of sin, 
to go too far. 

"( .. .  ) The confessor must not presume, of his own initiative or at the 
request of the penitent, to give guidance on the nature of or manner of the 
act by which life is transmitted; this matter is not flexible and does not 
yield to any pretext ... The confessor must always proceed with utmost 

1 .  X.  OCHOA, LE 2 (Rome 1969), pp. 217 4-2176 (it was not published in AAS). 
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caution, especially with women penitents, carefully avoiding anything that 
implies familiarity or that may foster a dangerous friendship ... He should 
not allow confessions with women to last longer than necessary. He must 
refrain from discussing during a confession matters that are not of con
science. He should not visit them nor be visited by them nor have episto
lary correspondence with them without a true need, nor should he permit 
long conversations in the sacristies, atriums or locutoriums, nor in any 
other place, even under the pretext of spiritual guidance. 

"The confessor must carefully avoid introducing or fostering human 
affection in his own spirit or in the spirit of the penitent, under the guise 
of pity. To the contrary, he must strive so that everything he does while 
performing his sacred duty is done according to the word of God, guided 
by the spirit of faith." 

4. The restrictive prohibition of "enquiring the name of a partner in 
sin" is absolutely established in the canon; in other words, it extends to all 
complicity of any kind of sin. 

As well as being prohibited by the norm, an inquiry as to the name of 
a partner would be the result of useless and out of place curiosity; but, 
above all, it would constitute serious imprudence, unbecoming of the min
ister and offensive to the intimacy of the penitent. 

However, the condition or state of the accomplice (family, married, 
priest, consecrated person, etc.) should be revealed if such circumstances 
affect the kind and seriousness of the sin. Therefore, the confessor may 
ask about these circumstances of the person, but may never ask the name 
of the accomplice. 
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980 Si eonfessario dubium non est de paenitentis disposi
tione et hie absolutionem petat, absolutio ne denegetur 
nee differatur. 

If the confessor is in no doubt about the penitent's disposition and the 
penitent asks for absolution, it is not to be denied or deferred. 

SOURCES: c. 886 

CROSS REFERENCES: cc. 213, 841, 843 § 1, 959, 970, 978-979, 981, 987-
988, 991 

Absolution 

COMMENTARY ------

Fernando Loza 

1. Any penitent who is disposed (cc. 987-988)-and who lacks any 
penal impediment-has the right to receive absolution (cc. 213, 841 and 
843 § 1) from a confessor who lawfully possesses the faculty. However, it 
is that confessor's responsibility, as sacramental judge ( c. 978), to evalu
ate, with due pastoral-canonical prudence, if the penitent is truly disposed 
to receive absolution, both validly and licitly. 

2. The tone of the norm makes it clear that absolution may be im
parted, postponed, or refused. The canon wishes to avoid excessive rigor 
and severity on the part of the confessor. In principle, imparted absolution 
would be the rule, and postponing or refusing it would be the exception. 
In any of these options, the confessor must guide himself by the principles 
of the sound moral theology and of canon law, the knowledge of which is 
necessary and inexcusable, in accordance with c. 970. 

3. The confessor is the guarantor and is responsible for the valid
ity-liciety of this sacrament. But this is never as a function of his own sub
jective criteria and ideas, but as a minister of God ("of both divine justice 
and divine mercy": c. 978) and as a minister of the Church (in accordance 
with its teachings and its norms: c. 978 § 2). 

A good general criterion is that which was offered by the illustrious 
Vermeersch: "paenitenti disposito absolutio danda est; neganda est indis
posito; dubie disposito differenda." 1 

1. A. VERMEERSCH, Theologiae moralis Principia-Responsa-Consilia, III (Rome 1937), 
p. 440. 
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4. The confessor must always attempt to duly prepare the penitent 
before postponing or refusing absolution: the "salus animarum" is at stake 
(regarding the dispositions required of the penitent, see commentary on 
cc. 987- 988). 

In case of positive and serious doubt regarding the required disposi
tions, the confessor should not impart absolution: he should postpone it 
or, if necessary, refuse it. 

Notice, however, that the refusal of absolution is an extreme and odi
ous measure, which should only be taken for certain and serious reasons. 
And even in these cases, absolution must be refused in an especially char
itable and delicate way, so as not to "traumatize" the penitent. The peni
tent should see that this disposition is the only thing that prevents 
absolution being granted. 

It would almost always be more appropriate and pastoral to post
pone absolution, encouraging the penitent to go back to the sacrament 
and, meanwhile, to ask God for light and grace to be duly disposed. 

5. Absolution is an essential part of the sacrament of penance: "at 
this moment the contrite and converted sinner comes into contact with 
the power and mercy of God. It is the moment at which, in response to the 
penitent, the Holy Trinity becomes present in order to blot out sin and re
store innocence. And the saving power of the Passion, Death and Resur
rec tion of Jesus is also imparted to the penitent as the 'mercy stronger 
than sin and offense', as I defined it in my encyclical Dives in misericor
dia. God is always the one who is princ ipally offended by sin-'Tibi soli 
peccavi! '-and God alone can forgive. Hence the absolution that the 
priest, the minister of forgiveness, though himself a sinner, grants to the 
penitent is the effective sign of the intervention of the Father in every ab
solution and the sign of the 'resurrection' from "spiritual death" which is 
renewed each time that the sac rament of penance is administered. Only 
faith can give us certainty that at that moment every sin is forgiven and 
blotted out by the mysterious intervention of the Savior" (RP 31, III). 
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Pro qualitate et numero peccatorum, habita tamen ra
tione paenitentis condicionis, salutares et convenientes 
satisfactiones confessarius iniungat; quas paenitens per 
se ipse implendi obligatione tenetur. 

The confessor is to impose salutary and appropriate penances, in propor
tion to the kind and number of sins confessed, taking into account, how
ever, the condition of the penitent. The penitent is bound personally to 
fulfil these penances. 

SOURCES: c. 887; PAULUS PP. VI, Ap. Const. Indulgentiarum doctrina, 
1 ian. 1967, 2-3 (AAS 59 [1967] 6-8); RP 6 c 

CROSS REFERENCES: cc. 959-960, 978, 987-988, 991 

COMMENTARY -------

Fernando Loza 

Sacramental satisfaction 

I. DOCTRINAL PRINCIPLES 

Satisfaction, one of the acts of the penitent, forms an integral part of 
this sacrament. It responds to one of the effects of sin: the "necessity to 
undergo punishment for sin" or deserved punishment. Absolution entirely 
forgives "guilt of sin" as well as the eternal penalty. As part of temporal 
penalties, however, the penitent may still pay it off or at least diminish it, 
especially with the fulfillment of the penitential satisfaction. The pecu
liar remissive efficiency of said satisfaction is a direc t result of being an 
integral part of the sacrament: for this reason it reaches a c ertain "ex 
opere operato" virtuality. 

This doctrine on satisfaction, its need and its fruits were solemnly 
dec lared by the Council of Trent 1

: "sancta Synodus dec larat, falsum 
omnino esse et a verbo Dei alienum, culpam a Domino nunquam remitti, 
quin universa etiam poena condonetur ... Et divinam clementiam decet, 
ne ita nobis absque ulla satisfactione peccata dimittantur ... Procul dubio 

l. Sess. XIV, ch. 8 and cc. 12-15: Dz. Sch. 1689-1690; 1692-1693; 1712-1715. 
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enim magnopere a peccato revocant, et quasi freno quodam coercent hae 
satisfactoriae poenae, cautioresque et vigilantiores in futurum poenitentes 
efficiunt; medentur quoque peccatorum reliquiis, et vitiosos habitus male 
vivendo comparatos contrariis virtutum actionibus tollunt ... Accedit ad 
haec, quod, dum satisfaciendo patimur pro peccatis, Christo Iesu, qui pro 
peccatis nostris satisfecit" (Dz.-Sch., 1689-1690). 

Pope John Paul II teaches: "Satisfaction is the final act which crowns 
the sacramental sign of Penance . . .  What is the meaning of this satisfac
tion that one makes or the penance that one performs? Certainly it is not a 
price that one pays for the sin absolved and for the forgiveness obtained: 
no human price can match what is obtained, which is the fruit of Christ's 
precious blood. T he acts of satisfaction . . .  are the sign of the personal 
commitment that the Christian has made to God in the sacrament to begin 
a new life . . .  They include the idea that the pardoned sinner is able to join 
one's own physical and spiritual mortification-which has been sought 
after or at least accepted-to the Passion of Jesus, who has obtained for
giveness for the sinner. They remind us that even after absolution there re
mains in the Christian a dark area due to the wound of sin, to the 
imperfection of love in repentance, to the weakening of the spiritual facul
ties. It is an area in which there still operates an infectious source of sin 
which must always be fought with mortification and penance. This is the 
meaning of the humble but sincere act of satisfaction" (RP 31, III) 

IL NORMATIVE PRINCIPLES 

The canon establishes three principles: two regarding the confessor 
and one regarding the penitent: 

a) the confessor: "is to impose salutary and appropriate penance" 
(for the spiritual health of the penitent); and such penance must be pro
portional to "the kind and number of sins confessed, taking into account, 
however, the condition of the penitent"; 

b) the penitent: "is bound personally to fulfil" these penance. 

a) Proportional satisfaction 

The most important and delicate aspect of this norm is to be certain 
of the suitability, proportional to the satisfaction, of the specific sin
penitent relationship. The canon does not establish severe rigorism, but it 
does determine the fundamental criterion of suitability. Perhaps this norm 
presently requires more attention and more exact compliance: it has be
come "softer" and has mitigated satisfaction so much, that it runs the risk 
of becoming something routine, a formality. 
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The Council of Trent has already detected such possible corruption, 
with the following grave warning: "Debent ergo sacerdotes Domini, quan
tum spiritus et prudentia suggesserit, pro qualitate criminum et poeniten
ti um facultate, salutares et convenientes satisfactiones iniungere, ne, si 
forte peccatis conniveant et indulgentius cum poenitentibus agant, levis
sima quaedam opera pro gravissimis delictis iniungendo, alienorum pecca
torum participes efficiantur (1 Tim. 5, 22). Habeant autem prae oculis, ut 
satisfactio, quam imponunt, non sit tantum ad novae vitae custodiam et 
infirmitatis medicamentum, sed etiam ad praeteritorum peccatorum vin
dictam et castigationem" (Dz.-Sch., 1692). 

This grave warning from the supreme magisterium is permanently 
and currently in effect, and the reasons it alleges are always valid in their 
doctrinal, normative and pastoral aspects. In this way, Pope John Paul II 
insists and determines the following: "Acts of satisfaction-which, while 
remaining simple and humble, should be made to express more clearly all 
that they signify . . .  should not be reduced to mere formulas to be recited, 
but should consist of acts of worship, charity, mercy or reparation" 
(RP 31, III). 

In short, the appropriate and suitable imposed satisfaction can and 
should contribute to the recuperation, in Christ's faithful, of the sense of 
graveness of sin as an offense to God, and of the need to generously make 
reparation for said offense. The divine precept of doing penance must 
never be forgotten ( cf. Mt 3, 8; Le 3, 8 and 13, 3; Ape 2, 5). 

As an illustrious canonist justly notes: "tante volte si deve imporre 
una penitenza leggera per le condizioni del penitente. Tuttavia non si deve 
essere tropo facili a imporre sempre penitenze leggere. E un danno che si 
puo recare allo stesso penitente, all'onore di Dio e alla disciplina della 
chiesa."2 

b) Fulfillment of satisfaction 

The sincere acceptance, by the penitent, of the imposed satisfaction 
is an essential part of this sacrament (cf. Dz.-Sch., 1689-1690), and is a 
necessary requirement of the due dispositions of the penitent ( cf. cc. 959, 
987). The fulfillment of such satisfaction is only the integrating part: the 
"sacramental" obligation imposed and accepted, "that the penitent is 
bound personally to fulfill." No one can do it for anyone else; and one 
must always fulfill it personally, unless a physical or moral impossibility 
excuses one from such obligation. But not fulfilling the satisfaction will 
not affect the validity of the already received absolution; although such 
culpable lack of fulfillment would imply posterior sin, proportional to the 
graveness of the imposed satisfaction. 

2. V. DE PAOLIS, "Il Sacramento della Penitenza," in I Sacramenti delta Chiesa (Bologna 
1989), pp. 218-219. 
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The commutation of penance can be done for a just and reasonable 
cause, not by the penitent by one's own judgment, but by the minister of 
the sacrament. Alonso3 expressed it in this way: "The same confessor who 
imposed penance may change it for another easier one, inside the confes
sion or outside it. If it is a question of a different confessor than the one 
who imposed it, then one must only proceed to the commutation in the tri
bunal of penance after receiving a general report on the reason that served 
as motive for the imposition of that specific penance." 

3. A. ALONSO, Comentarios al C6digo de Derecho Canonico, III (Salamanca 1963), p. 302, 
note 66. 
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Qui confitetur se falso confessarium innocentem apud 
auctoritatem ecclesiasticam denuntiasse de crimine solli
citationis ad peccatum contra sextum Decalogi praecep
tum, ne absolvatur nisi prius falsam denuntiationem 
formaliter retractaverit et paratus sit ad damna, si quae 
habeantur, reparanda. 

A person who confesses to having falsely denounced to ecclesiastical au
thority a confessor innocent of the crime of solicitation to a sin against the 
sixth commandment of the Decalogue, is not to be absolved unless that 
person has first formally withdrawn the false denunciation and is pre
pared to make good whatever harm may have been done. 

SOURCES: c. 894 

CROSS REFERENCES: c. 17, 980, 987, 1331 § 1,2, 1332, 1355, 1387, 1390 

COMMENTARY -------

Fernando Loza 

1. Absolution from ''false denunciation" 

This norm contemplates a singularly grave sin: falsely denouncing an 
innocent confessor of "solicitation" ( cf. c. 1387), before the ecclesiastical 
authority; the canon determines the requirements for the licit absolution 
of the sin. 

Such slanderous denunciation may also constitute a crime, penal
ized by "interdict latae sententiae," in accordance with cc. 1390 § 1 and 
1332 (see their respective commentaries). However, the presently dis
cussed norm directly contemplates only the sacramental absolution of 
such sin, regardless of whether the penitent incurred in the described 
crime or not. When a criminal act has been committed, the requirements 
for absolution are, in addition to those established in this canon, those 
pertaining to the previous remission of the corresponding censure. 

It is not a question of a "reserve" of sin: in the old discipline this was 
the only sin reserved "ratione sui" for the Holy See (c. 894 CJC/1917). In 
the current discipline, the "reservation" of sins has been abolished. 
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2. Characteristics of this sin 

c. 982 

All people have the right to a good reputation ( cf. c. 220). One who il
legitimately causes grave harm to the reputation of another person, com
mits a grave sin. Absolution for this requires not only repentance, but also 
the sincere and real will to make good whatever harm may have been done 
(retracting the slander, making reparation for the scandal, etc.). This re
quirement is part of the disposition necessary of such a penitent to receive 
absolution validly (cf. c. 987). Normally, a grave promise from the peni
tent, sincerely manifested, is enough to grant the person absolution. But 
this canon contemplates a specific supposition of special gravity and con
sequences: the false denunciation of an innocent priest of "solicitation." 
For this reason, the norm establishes more rigorous and specific require
ments for absolution of the offender regarding this slanderous denuncia
tion. The sin that the canon contemplates is: 

a) false denunciation: lacking a true basis, slanderous; 

b) of "solicitation": in accordance with c. 1387; 

c) "before the ecclesiastical authority": Ordinaries, ecclesiastical tri
bunals, Holy See. It has to be a strict denunciation, not a mere consulta
tion with such authorities about a possible or doubtful solicitation; nor 
defamation or slander before other people-even ecclesiastical authori
ties-that did not constitute a formal denunciation; 

d) against a priest who is innocent of such solicitation: although the 
canon states "confessor," we believe that this canon should not be inter
preted strictly in accordance with the literal legal text, because: a) this is 
not in the penal sphere (c. 18); b) it is a question of false denunciation, 
which, being slanderous, may equally affect the "confessor" or any other 
priest who lacks the faculty to hear confessions. Therefore , c. 17 must be 
applied, regarding the purpose and the circumstances of the law and the 
mind of the legislator. The sin is the same and the ecclesiastical and per
sonal consequences of such falsehood are almost identical: an innocent 
priest is gravely denounced. Hence, the criteria and requirements for the 
absolution of the sin must be identical for any innocent and falsely de
nounced priest. 

3. Requirements for licit absolution 

The norm stipulates two requisites necessary to absolve this sin: 

a) Previous formal retraction of the false denunciation: the canon 
prescribes that retraction is an indispensable and previous condition to 
absolution, and must occur before absolution may be received. In this 
way, the norm guarantees that the obligatory retraction will occur as soon 
as possible. This is necessary because of the grave risk that the falsely 
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denounced priest runs, and to prevent the penitent-if one were absolved 
without first having given the retraction- from not fulfilling the promise 
to retract or from delaying retraction, which would result in grave harm to 
the innocent priest. This requisite is so important that, in light of the "ratio 
legis, "  if a penitent in danger of death ( c. 976) or in an "urgent case" 
( c. 1357 § 1) were absolved without the possibility of retraction before the 
ecclesiastical authority, the confessor must do everything in his power 
that retraction be made (for example, in writing and with a signature or 
before two witnesses). The intention of this requirement is that authentic 
proof of this retraction will remain in the external forum, with the explicit 
promise that the penitent will retract the denunciation (if and when this is 
possible) before the competent ecclesiastical authority. 

The canon states "formaliter retractaverit": with this expression, the 
norm requires not external formalities, but a true and explicit retraction, 
authentic in the external forum, which formally annuls the previous false 
denunciation and restores the good reputation of the denounced. 

The canon does not explicitly indicate the specific authority before 
which the retraction should be performed, but by requiring it to be "for
maliter, " 1 the canon sufficiently determines that it should be before the 
same authority that received the false denunciation. If this is impossible 
(due to great distance or other causes), it would be sufficient to retract 
the denunciation before a competent "ecclesiastical authority, " who 
would give immediate recourse of the retraction to the authority before 
which the denunciation was presented. We believe that in this way the 
previous requisite of the canon would be fulfilled. 

b) A Will disposed toward making reparation for the damage. The 
norm stipulates another requirement: the penitent's sincere disposition to 
make reparation for any damage that could have been caused (to the 
priest and others). However, it does not require the penitent to make the 
reparation previous to absolution (as was required of the retraction): it is 
sufficient that the penitent, advised of this grave obligation by the confes
sor, manifests a good disposition and promises to make the reparation. 

When lacking one of the two requisites, the confessor should not 
grant absolution, but postpone it until the penitent has made the retrac
tion and is disposed to make reparation for the damages. 

4. A case of "invalid" absolution 

A person who, due to a "false denunciation," has also incurred an in
terdict, in accordance with cc. 1390 § 1 and 1332, and anyone who con
sciously and maliciously hides the censure which one has incurred from 

1. Cf. Comm. 10 (1978), p. 65. 
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the confessor at the moment of confessing one's sin, will not receive abso
lution validly. This is not because the penalty annuls its validity (it only 
sanctions prohibition) but due to the lack of the required dispositions: sin
cere repentance and interior c onversion (c . 987). On the contrary, if the 
penitent were to act in good faith, then the absolution would be entirely 
valid, with respect to the censure and the sin. 
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§ 1.  Sacramentale sigillum inviolabile est; quare nefas 
est confessario verbis vel alio quovis et quavis modo 
de causa aliquatenus prodere paenitentem. 

§ 2. Obligatione secretum servandi tenentur quoque 
interpres, si detur, necnon omnes alii ad quos ex 
confessione notitia peccatorum quoquo modo perve
nerit. 

§ 1 .  The sacramental seal is inviolable. Accordingly, it is absolutely wrong 
for a confessor in any way to betray the penitent, for any reason 
whatsoever, whether by word or in any other fashion. 

§ 2. An interpreter, if there is one, is also obliged to observe this secret, as 
are others who in any way whatever come to a knowledge of sins 
from a confession. 

SOURCES: § 1: c. 889; RP 10d 

CROSS REFERENCES: cc. 29-30, 220, 960, 965, 978, 984, 990-991, 1324, 
1349, 1354 § 3, 1357, 1388 § § 1 et 2, 1550 § 2,2° 

COMMENTARY ------

Fernando Loza 

I. THE SACRAMENTAL SEAL (§ 1) 

l. Nature of and reason for the seal 

The legislator formulates and determines in this norm a very grave 
obligation de iure divino: the absolute, permanent and inviolable secret 
( sigillum) that the confessor must keep forever regarding all the sins that 
the penitent confesses to him. Saint Thomas states that the seal "nihil 
aliud est quam debitum confessionem celandi" (Supl. , q. 1 1 ,  a. 3, ad resp.). 
The sacramental seal should never be violated by the minister of this sac
rament for any reason, even at the risk of losing his own life. 

Such obligation is unmistakably bound to and implicit in the institu
tion of this sacrament (Jn 20:22-23). This is how it is understood and 
taught by the Magisterium and by the unanimous theological-canonical 
doctrine. 1 

1 .  Cf. ST. LEO THE GREAT, Let. Magna indignatione, March 6, 459 (Dz.Sch. 323); LATERAN 
COUNCIL IV, c. 2 1  (Dz.Sch. 814); ST. THOMAS, Supl., q. 1 1, arts. 1-4; CONC. TRIO., Sess. XIV, c. 1 
(Dz.Sch. 1668); c. 5 (Dz.Sch. 1679, 1683); c. 6 (Dz.Sch. 1706). 
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2. Ratio legis 

The ratio legis of this norm (§ 1) is multiple: a) natural Law, which 
prohibits illegitimately defaming anyone or betraying the personal inti
macy manifested by another (c. 220); b) the quasi-contract established, 
tacitly but unmistakably, between the confessor and the penitent, by the 
act of the former confessing one's own sins to the latter, with the evident 
implic it condition that these must remain permanently and totally secret; 
c) positive divine law: given that Christ instituted this sacrament and its 
necessity for the health of the soul and the spiritual good of the penitent 
(Dz.-Sch., 1668, 1679, 1683, 1706). But this sacrament would be entirely 
hateful and abhorrent for the faithful if the confessed sins were ever re
vealed; d) ecclesiastical positive law, which determines and sanctions in 
this c anon that which is dictated by divine law-natural and positive-in 
order to safeguard absolutely the "sacramental seal," without any possible 
exception. 

3. Dogmatic foundation 

In this sacrament, the priest ac ts (hears, knows, judges and ab
solves) as a minister of God "in persona Christi." Everything that is con
fessed to him during a confession is confessed to God, and must remain 
sealed (sigillum) forever-irreversibly and irrevocably-in the divine fo
rum. 

De Paolis expresses it with vigor and precision in this way, : "Quod 
auditur in foro Dei semper manere debet in foro Dei. Nunquam dari potest 
ratio quamvis gravissima quae permitat manif estationem in foro humano 
peccatorum quae paenitens conf essus fuerit Deo in foro sacramentali. Ag
itur ergo de 'sigillo inviolabili'. Non agitur de lege humana ecclesiastica, 
sed divina. Non potest ergo dispensari. "2 

Saint Thomas, regarding the dogmatic foundation of the sacramental 
seal, audaciously expresses the following: the priest "non scit ea ut homo 
sed ut Deus" (Supl. , q. 11, a. 3, ad 2); "ipsa occultatio est de essentia sacra
menti, in quantum scit illud ut Deus, cuius vicem gerit ad confessionem" 
(Supl. , q. 11, a. 4, ad resp.). 

2. V. DE PAOLIS, "De delictis contra sanctitatem sacramenti paenitentiae," in Periodica, 79 
(1990), p. 191. 
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4. Violation of the seal is an offense of the highest gravity 

LOZA 

In the CIC/1917, c. 889 stated: "caveat diligenter confessarius ... " In 
this Code, the legislator describes the violation of the seal with a new term 
that has a uniquely intense meaning: "nefas est confessario ... " "Nefas" has 
a peculiar meaning in the religious-juridical area of our culture: impious, 
sacrilege, execrable, against everything human and divine, something of 
supreme iniquity. Some vernacular versions do not sufficiently express the 
degree of great gravity which "nefas" from the Latin original implies: 
nefando. 

The violation of the seal can be: a) direct: when the confessed sin 
and the person of the penitent is unmistakably revealed, connecting the 
person to the offense;" b) indirect: when there is no copulative nor ex
pressly clear revelation of the sin or of the penitent or the connecting of 
the two. 

Such distinction is relevant in the penal sphere (c. 1388 § 1); but it is 
irrelevant regarding that which is sanctioned by this norm: "nefas est con
f essario ... aliquatenus prodere paenitentem." Any violation of the seal
direct or indirect-is wholly prohibited and is heinous. 

5. Subject of the seal 

According to the norm (§ 1), the only subject obligated to the "sacra
mental seal , "  is the "c onfessor."  But any priest who hears confessions 
without possessing the faculty-at least supplied (c. 144 § 2)-also re
mains bound, ex iure divino , to the same seal: due to his priestly condi
tion. He would also remain bound ex iure positivo to the penitential 
secret, in accordance with § 2 of this canon (see infra, II); although penal 
law sanctions the crime of the "confessor" and that of "other" subjects in 
different ways (see c. 1388 and c ommentary). 

6. Matter of the seal 

Paragraph 1 unmistakably prohibits and judges as absolutely wrong 
any violation of the sac ramental seal, whether direct  or indirect. The 
norm precisely states: "aliquatenus prodere paenitentem," in other words, 
anything that implies betrayal of the penitent as such: everything that the 
penitent has confessed regarding sins committed. The Spanish version 
omitted the translation of this very important adverb: "aliquatenus." It is 
expressed, however, in other translations: for example, the Italian transla
tion: "tradire in qualcosa"; the French translation: "trahir en quoi que ce 
soit." This adverb "aliquatenus" includes everything that is a matter proper 
to the seal. 
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Saint Thomas determines exactly what that matter is: "sigillum con
fessionis directe non se extendit nisi ad illa de quibus est sacramentalis 
conf essio. Sed indirecte id quod non cadit sub sacramentali confessione, 
etiam ad sigillum conf essionis pertinet: sicut illa per quae poss et peccator 
vel peccatum deprehendi" (Supl., q. 11, a. 2 ,  ad resp.). Therefore, every
thing that directly or indirectly may "aliquatenus prodere paenitentem" be
longs to the unviolable matter of the seal. 

The theological-canonical doctrine3 distinguishes: a) the essential 
matter of the seal: be it direct-primary, or indirect-secondary. Both are es
sential matters; b) the improper-accidental matter: that which does not 
have a direct nor indirect relation to the confessed sins, for example, 
physical or psychological defects of the penitent, the way in which the 
penitent behaves in the confessional, the economical situation of the peni
tent, the opinions of the penitent, etc. 

Nothing that is considered part of the accidental-improper matter 
would fall under the strict seal, but it would fall under the definite prohibi
tion of c. 984. 

In short, the following are considered the essential matter ( direct or 
indirect) of, and are an inviolable part of the sacramental seal: 

- any grave sin, confessed even "in genere," known only from con
fession; 

- venial sins, concretely and specifically confessed, known only 
from confession; 

- denial of absolution: the seal obligates "ex confessione," because 
it was heard, even if absolution is not granted; 

- grave imposed penitence: this would be an implicit revelation of 
the grave sin confessed; 

- the circumstances confessed about the penitent and about the 
sins (for example, the time, the place, the way, the condition of the peni
tent or of the partner), that identify the sin and/or the penitent "aliquate
nus": directly or indirectly; 

- sins of other people that the penitent-eventually, spontaneously 
or even illegitimately-might have revealed in the confession; for exam
ple, the partner ( cf. c. 979). 

Violation of the sacramental seal never admits "smallness of matter, " 
due to the aforementioned ratio legis of this norm, and because it is al
ways a very grave obligation of the "virtue of the religion." Nor is it lawful 
to apply any type of "probabilism" to the obligation of the sacramental 

3. Cf. D.M. PRDMMER, Manuale Theologiae Moralis, III (Rome 1958), pp. 316-317, no. 444; 
F. CAPELLO, De Sacramentis, II (Rome 1963), nos. 599-611 .  
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seal, for example, applying the "dubium iuris" (doubtful matter of the 
seal), or the "dubium facti" (doubtful knowledge "ex confessione").4 

Although it would not be considered a violation of the seal, the con
fessor should not speak with the penitent about the sins that the latter 
confessed to the former; unless it is the penitent who wishes to speak 
about them. All this is required, in light of obligated pastoral prudence, re
spect for the sacrament and for the penitent. 

7. Authorization of the penitent in order to break the seal 

The sacramental seal, absolutely inviolable in itself, may only cease 
due to explicit permission or authorization by the penitent to the minister 
to break it. 

Saint Thomas explains it in this way: "the penitent may allow that 
which the priest knew as a minister of God, to be known to him also as a 
man. One allows this when one gives the priest permission to make it pub
lic; from this point, if the priest speaks, he does so without breaking the 
seal of the confession. He should, however, avoid any scandal, so as to not 
be considered a violator of the seal" (Supl. , q. 11, a. 4, ad resp.). 

As it is a most sensitive matter, the confessor who is authorized to 
reveal what was heard in confession, should require the penitent to repeat 
such authorization outside of the sacrament, or at least genuinely attempt 
to attain proof of the conceded authorization, out of respect for the holi
ness of the sacrament, in order to avoid any scandal and to safeguard the 
innocence of the minister. 

8. The offense of violating the seal 

Violation of the sacramental seal by the "confessor" is typified as an 
offense in c. 1388 § 1. Direct violation is penalized with "excommunication 
latae sententiae reserved to the Apostolic See." Indirect violation should 
be punished ("puniatur") with penalties that are undetermined, gradual 
and proportionate "to the gravity of the offence" (see c. 1388 and commen
tary). 

4. E.F. REGATILLO, Institutiones Juris Canonici, II (Santander 1956), p. 598. 
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IL THE PENITENTIAL SECRET ( § 2) 

The Code (more precisely than c. 889 § 2 CIC/1917) reserves the 
term "sacramental seal" exclusively to ref er to the obligation of the minis
ter of penance. The obligation of "other" subjects ( different from the con
fessor) is called: "secret": "Quia solus sacerdos est m inister huius 
sacramenti et eius obligatio ad secretum maius est. "5 

We call it "penitential secret" because the origin and foundation of 
the obligation is precisely the knowledge of the confession in the sacra
ment of penance. 

In accordance with this norm, any "other" subjects who "in any way 
whatever" have knowledge of the sins confessed, also remain obligated to 
keep such knowledge an absolute secret. 

l .  Nature and purpose of the obligation 

This obligation is always most grave, and is derived from the follow
ing: 

- ex iure naturali: for exactly the same reason as that of the strict 
seal, in accordance with c. 220; 

- ex virtute religionis: which always requires all the faithful to 
have great respect and veneration for this sacrament, and absolutely pro
hibits any sacrilegious profanation of the sacrament; 

- ex iure positivo: due to this norm, which determines and defini
tively sanctions that which natural law dictates. 

In light of the virtue of religion and of positive law, it becomes impor
tant to mention the two explicit motives which the general Decree of 
CDF6 cites: "protect the sanctity of the Sacrament of Penance and defend 
the rights of the Minister of this Sacrament and all Christ's faithful in all 
that concerns the sacramental seal and any other secrets related to con
fession." 

The explicit ratio of this Decree is double: the guardianship of the 
sanctity of the sacrament, and the protection of the rights of the faithful 
(confessor and penitent). Both would be gravely violated with the record
ing and divulgence that this Decree typifies, as will be mentioned later. 

5. Comm. 10 (1988), p. 67. 
6. AAS 80 (1988), p. 1367. According to the text: "This Decree enters into force on the 

very day of its promulgation." But since the Decree was not dated, this would be-according 
to c. 8 §1-the date of the fascicle of AAS: November 23, 1988. 

821 



c. 983 Bk IV. Pt. I. The Sacraments LOZA 

2. Subjects of the penitential secret 

All those-and specifically "the interpreter" ( c. 990)-who have 
"knowledge of the sins from the confession." Such knowledge may have 
been acquired in any way or from any medium: from themselves (involun
tarily or maliciously), or from other people (for example, due to the viola
tion of the strict seal, or by the revelation of the penitential secret by a 
third party). The cognitive link between the news of the sins and the origin 
of such knowledge "ex confessione" is always required. 

3. Matter of the penitential secret 

This is the same as the matter of the seal, as was specified in section 
I, 6 of this commentary. Although the reason and gravity of the seal is dif
ferent and greater, the object-matter of the secret is identical. 

4. Offense of violating the secret 

The violation of the "penitential secret" is typified as an offense in 
c. 1388 § 2. The subject of the offense is any person, different from the 
confessor (as a confessor and as obligated to observe the sacramental 
seal). The annexed penalty isferendae sententiae preceptive ("punian
tur"), although undetermined; however, it may lead to the maximum cen
sure of "excommunication." 

With respect to this offense, and subsequently, to the Code, the CDF 
promulgated the cited General Decree: that, "in virtue of the special fac
ulty, conceded by the Supreme Authority of the Church (c. 30)," it really 
promulgates a new penal norm. 7 

This Decree establishes that: "anyone who records, using any techni
cal instrument, or who divulges, through any means of social communica
tion, that which is said by the confessor or by the penitent in the Sacrament 
of Confession, whether it be true or false, learned by one's own means or 
from a third party, will incur an excommunication latae sententiae." 

The Decree sanctions t wo ways-different and autonomous 
("aut")-ofviolating the "penitential secret": the mere recording, by use of 
technical instruments, carried out by the penitent or by the confessor 
(whether these be true or false), or by a third party; and the divulgence of 
that which is discovered "through any means of social communication." 

7. We refer to a commentary of notable interpretive finesse regarding this General 
Decree: A. MARZOA, "Protecci6n penal del Sacramento de la Penitencia y de los derechos de 
los fieles," in Ius Canonicum 30 (1990), pp. 165-172. 
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Independent of the efficacy and power of the Decree in the strictly 
penal sphere (subjects, material executors, partners in recording or in di
vulgence8 : see commentary on c. 1388), an important point must be em
phasized: the supposition that this Dec ree contemplates, declares and 
sanctions are two typified ways of violating the "penitential secret." 

In virtue of this Decree, the matter of the "penitential secret"-which 
the canon circumscribes to "sins" in § 2-explicitly applies to the record
ing and divulgence of "what the confessor or the penitent say." Such appli
cation is of great importance in protecting the dignity of the sacrament 
and the rights of the faithful. 

8. Cf. A. MARZOA, "Protecci6n penal. . .  ," cit., pp. 169-171. 
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§ 1. Omnino conf essario prohibetur scientiae ex confes
sione acquisitae usus cum paenitentis gravamine, 
etiam quovis revelationis periculo excluso. 

§ 2. Qui in auctoritate est constitutus, notitia quam de 
peccatis in confessione quovis tempore excepta ha
buerit, ad exteriorem gubernationem nullo modo uti 
potest. 

§ 1. The confessor is wholly forbidden to use knowledge acquired in con
fession to the detriment of the penitent, even when all danger of dis
closure is excluded. 

§ 2. A person who is in authority may not in any way, for the purpose of 
external governance, use knowledge about sins which has at any time 
come to him from the hearing of confession. 

SOURCES: § 1: c. 890 § 1; SCHO Instr., 15 iun. 1915; SAP Monitum, 1 feb. 
1935 (AAS 27 [1935] 62) 
§ 2: C. 890 § 2 

CROSS REFERENCES: cc. 17, 134 § 1, 260, 262, 295 § 1, 368, 519, 556, 
562, 564, 566, 596 § 1, 620, 622, 978, 983, 985 

COMMENTARY -------

Fernando Loza 

I. PROHIBITION FROM USING KNOWLEDGE ACQUIRED IN 
CONFESSION (§ 1) 

1. The prohibition that the canon establishes is absolute and without 
exception: "omnino confessario prohibetur." The clause "even when all 
danger of disclosure is excluded" explicitly sanctions it, since the supposi
tion of disclosure is already sanctioned in c. 983. 

The ratio legis is the guardianship of the very sacrament, and of the 
liberty and complete trust of the faithful. If that which was known in the 
confession could be used "to the detriment of the penitent, "  the sacrament 
would become hateful and the faithful would choose not to receive it. 

2. The subject to whom the prohibition is imposed is the confessor. 
The prohibited object or matter is: "to use knowledge acquired in confes
sion," in other words, not that which is the very matter (direct or indirect) 
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of the seal (c. 983) but all that which is known "ex confessione"; even if 
absolution has not been imparted. 

3. The confessor is prohibited external usage (by action or by omis
sion) in virtue of such knowledge. Strictly personal use (ad intra) that the 
minister may or must do is not prohibited: for example, in order to pray 
for the penitent, treat the penitent with special kindness, intensify the 
study of moral Theology and of canon law in order to solve a specific case, 
improve his very own spiritual life, etc. 

4. The clause "to the detriment of the penitent" specifies and circum
scribes legal prohibition. Such detriment is all-objectively or subjec
tively-that could cause harm or trouble, be it material or spiritual. This 
would inevitably lead to harm to the sacrament and to the rest of the faith
ful. 

This explic it c lause has its origin in a proposition which was re
jected and prohibited by the Holy Office (November 18, 1682). According 
to this proposition, without violating the seal, it would be lawful to use the 
knowledge acquired in c onfession-even to the detriment to the peni
tent-provided that the harm to the penitent would be greater if such 
knowledge were not used (Dz.-Sch., 2195). 

A similar proposition was made in the coetus of the Commission for 
the Revision of the Code: "Reicitur observatio quae opportunum iudicat 
exceptionem forsam addere quando in certum et evidens benefic ium 
paenitentis est, quia nemo rem iudicare potest et satis periculosa est." 1 

5. The general criterion that underlies the norm is that the greatest 
reserve and prudence must always be kept regarding all that is heard, 
known or deduced, in and due to confession; avoiding any commentary
even in preachings-regarding what happened or what was known in this 
sacrament. In this matter, there is no such thing as excessive prudence; to 
the contrary, it would always be safest and most advisable to be prudent: 
out of respect for the sacrament and for the penitent; and to avoid any hint 
or possibility of scandal. 

One illustrious moralist stated it concisely in this way: "Conf essarius 
ne loquatur de rebus confessionis nisi cum Deo, orando pro paenitenti
bus. "2 

l. Comm. 10 (1978), p. 67. 
2. D.M. PROMMER, Manuale Theologiae Moralis, III (Rome 1958), p. 321 ,  no. 448. 
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IL EXPRESS PROHIBIT ION TO THOSE WHO ARE IN AUTHORITY (§ 2) 

1. This § 2 is a precise application of that which is sanctioned in a 
more general way in § 1. It establishes a specific and absolute prohibition 
("nullo modo uti potest") for determined subjects in authority who in any 
way may make use of, for the external government, "knowledge about sins 
which has at any time come to him from the hearing of confession." 

Once again, the legislator wishes to guarantee the absolute separa
tion between the "internal forum of conscience" and the "external forum" 
of government. This is done by safeguarding the liberty and independence 
of everyone and by avoiding the suspicion that the regime or the govern
ment may be affected by that which is known in the sacrament of pen
ance. 

2. Subjects of the norm: the chosen formula includes everyone "who 
is in authority"; in other words, those who exercise offices of rule or gov
ernance. 

The following are, in short: 
- Ordinaries (cc. 134 § 1, 295 § 1, 368, 372 § 2, 427) 
- superiors ( cc. 596, 620, 622); 
- parish priests (c. 519) and their equivalents; 
- rectors of seminaries ( cc. 260, 262); 
- chaplains ( cc. 564 and 566); 
- rectors of churches ( cc. 556, 562). 

These subjects are obligated by the prohibition, even if they come 
into authority after the confessions have been made: "quovis tempore." 

3. Object-matter of the prohibition 

The norm explicitly prohibits usage, by the external governance, of 
the knowledge of the sins acquired, "quovis tempore," due to the confes
sion. The reason is that such use, based on the known sins, would incur in 
the prohibitory clause of § 1: "cum paenitentis gravamine"; it would make 
confession hateful, and would make the measures possibly taken by the 
authorities suspicious. 

It is to be observed, however, that in this § 2, the clause "to the detri
ment of the penitent" is not included. Therefore, the prohibition is abso
lute and unconditional: the knowledge of the sins acquired by confession 
may never be used for the external governance, regardless of whether it 
be detrimental or beneficial to anyone. The reason is that such knowledge 
is strictly sacramental-in faro Dei-and should never leave the sacra
mental forum in any way; this would happen if the "notitia de peccatis" 
were to influence-in a positive or in a negative way-the measures of au
thority. 
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985 Magister novitiorum eiusque socius, rector seminarii 
aliusve instituti educationis sacramentales confessiones 
suorum alumnorum in eadem domo commorantium ne 
audiant, nisi alumni in casibus particularibus sponte id 
petant. 

The director and assistant director of novices, and the rector of a semi
nary or of any other institute of education, are not to hear the sacramental 
confessions of their students resident in the same house, unless in individ
ual instances the students of their own accord request it. 

SOURCES: c. 891 

CROSS REFERENCES: cc. 239-240 § 2, 262, 630 § §  4 et 5, 650-651, 984, 
986 

COMMENTARY -------

Fernando Loza 

A relative prohibition 

1. The prohibition (relative and conditioned) that the norm estab
lishes is full of legislative wisdom and pastoral prudence. It is a cautious 
prescription that: 

- reaffirms the absolute separation between the "external forum" 
and the "internal forum of conscience"; 

- favors fulfillment of c. 984; 

- protects the spontaneous liberty and total sincerity of these spe-
cific penitents. 

2. The canon prescribes that the priests who are designated in the 
legal text not hear, habitually or ordinarily, the confessions of their "stu
dents resident in the same house." In other words, such priests may not 
hear confessions of those students who live in the same place as they do, 
who are subject to their obedience and discipline, and who exercise au
thority over them in the external forum. 

With this prohibition, the legislator clearly designates an important 
normative-pastoral criterion: the indicative application, also to other sim
ilar cases, for example, Ordinaries, Major superiors, etc. (cf. c. 134 § 1). 
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3. The prohibition is not absolute. The canon establishes the condi
tional clause: "unless in individual instances the students of their own ac
cord request it." This clause establishes two requisites: 

a) "sponte": the initiative must always come from the spontaneous 
and complete liberty of the students (in c. 891 CJC/1917 it was required 
that the petition be "ex gravi et urgenti causa." Now, it is enough that it be 
"sponte"). It remains implicitly prohibited to advise them or encourage 
them in any way to confess to such priests. 

b) "in casibus particularibus": which reinforces the meaning and the 
purpose of the norm, in other words, that such confessions should not be 
habitual nor ordinary, but should be exceptional. 

4. This canon is complementary to the previous one, in order to facil
itate its strict fulfillment in two particularly sensitive cases: the novitiate 
and the seminary. 
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§ 1. Omnis cui animarum cura vi muneris est demandata, 
obligatione tenetur providendi ut audiantur confes
siones fidelium sibi commissorum, qui rationabiliter 
audiri petant, utque iisdem opportunitas praebeatur 
ad confessionem individualem, diebus ac horis in 
eorum commodum statutis, accedendi. 

§ 2. Urgente necessitate, quilibet confessarius obliga
tione tenetur confessiones christifidelium exci
piendi, et in periculo mortis quilibet sacerdos. 

§ 1. All to whom by virtue of office the care of souls is committed, are 
bound to provide for the hearing of the confessions of the faithful en
trusted to them, who reasonably request confession, and they are to 
provide these faithful with an opportunity to make individual confes
sion on days and at times arranged to suit them. 

§ 2. In an urgent necessity, every confessor is bound to hear the confes
sions of Christ's faithful, and in danger of death every priest is so 
obliged. 

SOURCES: § 1: c. 892 § 1; CD 30; PO 13; RP 10b, 13; SCDF Normae Pas
torales, 16 iun. 1972, IV, IX, XII (AAS 64 [1972] 512-514); 
PAULUS PP. VI, Alloc., 20 apr. 1978 (AAS 70 [1978] 328-332) 
§ 2: C. 892 § 2 

CROSS REFERENCES: cc. 134 § 1, 213, 295 § 1, 368, 372 § 2, 427, 528 § 2, 
620, 630, 840-841, 843 , 844 §§ 3-4, 960, 976-977, 
980, 987-988, 991, 976-977 

COMMENTARY ------

Fernando Loza 

Duties of pastors and ministers 

1. The legislator sanctions, as a juridical obligation, the grave duty of 
pastors and ministers to administer the sacrament of penance to Christ's 
faithful ( c. 843). 1 Such duty proceedes, ex iure di vino, from the "munus 
sacrum" received in sacred ordination, together with the "canonica seu 

1. Cf. PCILT, Explanatory Note of canon 961 of the CIC, of November 8, 1996 (Ius 
Ecclesiae 9 (1997), pp. 818-821), n. 1, where, after setting forth the text of § 1 of this canon, it 
specifies its juridical description in these clear terms: "That is, in fact, a fundamental right of 
the faithful and a grave duty of justice of the 'sacri pastores' (cf. canons 213 and 843)." 
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iuridica determinatio" granted by the conferral of an office and allotment 
of subjects (pen 2). It is an obligation of justice, connected with his minis
terial office-function, and is the correlative to the right of the faithful to re
ceive the sacraments (c. 213). Certainly, the effect of those salvific means 
is pure grace and divine gift, but its administration is a duty of the pastors 
and a right of the faithful: "It remains the obligation of pastors to facilitate 
for the faithful the practice of integral and individual confession of sins, 
which c onstitutes for them not only a duty but also an inviolable and in
alienable right, besides being something needed by the soul" (RP 33). 

2. The ratio of this norm is precisely to guarantee and facilitate the 
appropriate and due reception of this sacrament for the faithful, according 
to "the sole ordinary means" ( c. 960), making sure that there be-as the 
canon mentioned here states-"an opportunity to make individual confes
sion on days and at times arranged to suit them" (§ 1). 

a) The obligation determined by the canon is: "to provide for the hear
ing of the confessions of the faithful entrusted to them," in other words: to 
facilitate and to see that the penitents receive this sacrament. 

b) The subjects of such obligation-who must fulfill it themselves or 
through other ministers-are "all to whom by virtue of office the care of 
souls is committed" (§ 1). In short: 

- Ordinaries (cc. 134 § 1 , 295 § 1 , 368); 
- parish priests (cc. 519 and 528 § 2) and their equivalents (cc. 516 

§ 1 , 517 § 1 , 518 , 520 , 540 § 1, 541 § 1, 543 § 1); 
- rector of a seminary ( cc. 260, 262); 
- chaplains ( cc. 564 and 566); 
- rectors of a church ( c. 556); 
- superiors (in accordance with cc. 596 § §  1-2 , 620 , 622 , 630). 

c) The condition: "who reasonably request confession," must be un
derstood in the sense of pastoral zeal. When a penitent requests conf es
sion, it is almost always a reasonable petition, worthy of attention. The 
suitability or necessity of the sacrament, more than for the minister, must 
be respected and valued by the penitent. 

The c omplete availability of the minister is always c onsidered due 
and reasonable. As Pope Paul VI stated, "priests may be required to post
pone or even leave aside other activities due to a lack of time, but never 
should the confessional be one of these. "2 

3. In explicit reference to this grave duty of the pastors, Pope John 
Paul II made an urgent call "the diligent, regular, patient and fervent exer
cise of the sacred ministry of penance, to which we are committed by the 
very fact of our priesthood and our vocation as pastors and servants of 

2. Address to the Bishops of the United States, April 20, 1978, AAS 70 (1978), pp. 328-332. 
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our brothers and sisters ... I therefore address an earnest invitation to all 
the priests of the world, especially to my brothers in the episcopacy and to 
pastors of souls, an invitation to make every effort to encourage the faith
ful to make use of this sacrament. I urge them to use all possible and suit
able means to ensure that the greatest possible number of our brothers 
and sisters receive the 'grace that has been given to us' through penance 
for the reconciliation of every soul and of the whole world with God in 
Christ" (RP 31). 

All this requires, in the pastoral programming-at the diocesan level, 
the parochial level and in other communities- that it always be a funda
mental priority to establish and fulfill an extensive, generous, definite and 
accessible pastoral activity with the sacrament of penance. 

4. Paragraph 2 contemplates two especially binding suppositions: 

a) Urgent necessity: according to such hypothesis, the norm sanc
tions that all confessors are obligated to hear the confessions of the faith
ful. Said necessity may have multiple causes: for example, the Easter 
season, patronal holy days, pilgrimages, celebrations of marriage, of con
firmation, or of first communions, etc. 

Such obligation affects the confessor, even when it is a question of 
faithful who have not been entrusted to his pastoral care: due to the "pas
toral charity," which is the primary and fundamental virtue of the priest
minister. 

b) Danger of death: "all priests" are obligated to hear confessions, 
whatever their canonical situation may be: for the reason cited in the 
aforementioned case, and, above all, because the "salus animarum" is at 
stake ( c. 1752). 

(See commentary on c. 976, and no. 4 of the commentary on c. 977 
regarding obligatory absolution). 

5. Being that the administration of penance is one of the essential 
ministries of priests, and that it is so necessary for the faithful, it is re
quested and expected that ministers show generous availability; not only 
in urgent cases, but also regularly. The faithful fulfillment of this sacred 
duty by the priests, will effectively contribute to the renewal of the re
spect for and the frequent reception of this sacrament by the faithful. 

A precise and authorized synthesis of the commentary on this canon 
and this entire chapter is found in these lovely words by the Pope John 
Paul II: "What a wealth of grace, true life and spiritual radiation would be 
poured out on the Church if every priest were careful never to miss 
through negligence or various excuses the appointment with the faithful 
in the confessional and if he were even more careful never to go to it un
prepared or lacking the necessary human qualities and spiritual and pasto
ral preparation! ... But I also wish to pay homage to the innumerable host 
of holy and almost always anonymous confessors to whom is owed the 
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salvation of so many souls who have been helped by them in conversion, 
in the struggle against sin and temptation, in spiritual progress and, in a 
word, in achieving holiness ... Praise then to this silent army of our broth
ers who have served well and serve each day the cause of reconciliation 
through the ministry of sacramental penance!" (RP 29). 
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987 

Tit. IV. Ch. III. The Penitent 

CAPUT III 
De ipso paenitente 

CHAPTER III 

The Penitent 

c. 987 

Christifidelis, ut sacramenti paenitentiae remedium per
cipiat salutiferum, ita dispositus sit oportet ut, peccata 
quae commiserit repudians et propositum sese emen
dandi habens, ad Deum convertatur. 

In order that Christ's faithful may receive the saving remedy of the sacra
ment of penance, they must be so disposed that, repudiating the sins they 
have committed and having the purpose of amending their lives, they turn 
back to God. 

SOURCES: RP 6a, 11; PAULUS PP. VI ,  Ap. Const. Paenitemini, 17 feb. 
1966, I (AAS 58 [1966] 179) 

CROSS REFERENCES: cc. 213, 959, 988-991 

COMMENTARY ------

William H. Stetson 

1. Canons 987-991, which form Ch. III of the title dedicated to the 
sacrament of Penance, consider the person who is "the penitent" or sub
ject of the sacrament. The canon we discuss now specifies this person as 
Christ's faithful-a baptized person (cf. c. 204)-disposed to "turn back 
to God" for "repudiating the sins they have committed and having the pur
pose of amending their lives." Those who, with these internal dispositions, 
duly confess their sins and receive absolution fulfill the requirements 
called for in c. 959 for the validity and efficacy of the sacrament. 

2. Addressing the norm of the subject of the sacrament from the ju
ridical perspective, we should mention the right of all the faithful, duti
fully disposed, to receive the sacrament from their sacred pastor 
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(cf. c. 213). This right is implicitly contained in c. 991, and the correspond
ing duty of the pastors is explicitly mentioned in c. 986 (see respective 
commentaries). 

For a better understanding of the importance of this right of the 
faithful and the corresponding duty on the part of the pastors, it should be 
kept in mind that while the present canon describes the sacrament as sa
lutif erum remedium, the discipline of the Church requires sacramental 
confession before receiving first communion (cf. c. 914), and, for those 
conscious of a grave sin, before receiving the Holy Eucharist (cf. c. 916). 
Canon 889, in its turn, makes it naturally implicit that to receive confirma
tion, it is required that the person being confirmed is "properly disposed." 
Canon 1065 § 2 earnestly encourages penance before entering into mar
riage. For its part, Right of Anointing (July 12, 1972) includes sacramental 
confession within the continuous rite for the communion of the sick, and 
for Viaticum. Finally, c. 989 imposes the obligation of confession of grave 
sins at least once a year. 

There are numerous prescriptions throughout the Code that argue 
for the importance of this right/duty. Thus, c. 240 prescribes there be both 
ordinary and other confessors in the seminary, so that the seminarians
whose frequent confession is recommended in c. 246 § 4-are free to ap
proach any confessor. Canon 276 § 5 recommends frequent confession for 
the clergy, and c. 664 for the religious-with respect to which c. 630 or
ders the provision of suitable confessors and the freedom to approach 
others. Canon 719 § 3 also recommends frequent confession for members 
of secular institutes. And, finally, c. 988 § 2 contains an implic it recom
mendation in the same sense (see commentary) directed to all the faithful. 
Without doubt, these are sufficient examples to the gravity of the duty and 
the importance of the right that, respectively, are attributed to the pastors 
and to the faithful. 

3. The right of the penitent to sacramental confession, and of the 
corresponding duty of the pastors, has to be understood in the following 
terms: 

a) the penitent who is rightly disposed has the right to be absolved, 
although the judgment regarding the existence of the essential disposi
tions must be demonstrated to the minister; 

b) all the faithful have the right to be penitents, that is, to have their 
confession heard and to receive absolution from their sins by the only or
dinary means, that is, the sacrament of penance; 

c) at the same time, the gifts of salvation and forgiveness are gra
cious acts of divine mercy. Therefore, obviously, the right of the faithful is 
inconceivable as a demand for the supernatural grace of the sacrament, 
keeping in mind something cannot be justly demanded which is offered as 
a gracious gift; 
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d) nonetheless, the fact that Christ has delivered this gift of salvation 
to the Church, making it the dispenser of the same through its ministries, 
is the foundation-as an instance before the ministers, and in general be
fore the pastors of the Church-of the right of the faithful to sacramen
tally receive forgiveness, and the corresponding duty of all pastors to 
make possible and accessible the exercise of this right, which is above all 
a need of the soul. 

"As the sacrament of penance is the only means instituted by Christ 
for the forgiveness of mortal sins committed after baptism, the scope of 
the right considered here is measured first as the soul's need to reconcile 
with God and the Church. But the sacrament confers, in addition, a spe
cific grace which helps the Christian to persevere in that grace, even when 
the conscience does not hold a mortal sin. "1 

The Roman Pontiff has repeatedly recalled these dimensions of jus
tice inherent in the administration of the sacrament, expressly mentioning 
the right and the corresponding duty. The following two texts are useful 
for all: "Frequently I have insisted not only on the duty of general absolu
tion, but also on the right that each sinner has to be heard and to return 
through it to their irreplaceable and irreparable original condition (Allocu
tio, March 29, 1984). "It remains the obligation of pastors to facilitate for 
the faithful the practice of integral and individual confession of sins, 
which constitutes for them not only a duty but also an inviolable and in
alienable right, besides being something needed by the soul (RP 33)." 

1. RINC6N-PEREZ, in Manual de Derecho Canonico, 2nd ed. (Pamplona 1991), pp. 542-543. 
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§ 1.  Christifidelis obligatione tenetur in specie et nu
mero confitendi omnia peccata gravia post baptis
mum perpetrata et nondum per claves Ecclesiae 
directe remissa neque in confessione individuali ac
cusata, quorum post diligentem sui discussionem 
conscientiam habeat. 

§ 2.  Commendatur christifidelibus ut etiam peccata ve
nialia confiteantur. 

§ 1. Each of Christ's faithful is bound to confess, in kind and number, all 
grave sins committed after baptism, of which after careful examina
tion of conscience he or she is aware, which have not yet been di
rectly pardoned by the keys of the Church, and which have not been 
confessed in an individual confession. 

§ 2. It is recommended that Christ's faithful confess venial sins also. 

SOURCES: § 1: c. 901; RP 7a 
§ 2 :  c. 902 ; SCDF Let. Cum Oecumenicum Concilium, 
24 iul. 1966, 7 (AAS 58 [1966] 660); SCDF Normae Pasto
rales, 16 iun. 1972, XII (AAS 64 [1972] 514); RP 7b; PAULUS 
PP. VI, Exhort. Ap. Gaudete in Domino, 9 aug. 1975 (AAS 67 
[1975] 311-312); lOANNES PAULUS II, Alloc., 30 ian. 1981 (AAS 
73 [1981] 204) 

CROSS REFERENCES: cc. 959, 962-963, 989-991 

COMMENTARY ------

William H. Stetson 

1. "Penance moves the sinner to suffer all voluntarily; in the heart, 
contrition; in the mouth, confession; in works, all humility and fruitful sat
isfaction." 1 

Contrition, confession of sins and satisfaction are the essential acts 
of the penitent,2 summarily recalled in c. 959. Canon 988 § 1 addresses one 
of these, the confession, for which, "Through such an admission man 
looks squarely at the sins he is guilty of, takes responsibility for them, and 

l. Catecismo Romano, cit. por CCE, 1450. 
2. Cf. CCE, 1450-1460. 
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thereby opens himself again to God and to the communion of the Church 
in order to make a new future possible" (CCC, 1455). 

This new opening to God, or conversion, by the rejection of sins and 
the purpose of amending one's life, requires that the penitent be conscious 
of all grave sins c ommitted that have not yet been forgiven. This is 
achieved, as the canon specifies, "after careful examination." In the same 
way, the absolution of the priest and the satisfaction imposed require, as a 
type of judicial act (cf. RP 31), that the confessor know the number and 
types of grave sins. Thus, a diligent examination of conscience would be a 
previous necessary requisite so that the formal integrity of the confession 
approaches, as much as humanly possible, material integrity. Examination 
of conscience is "an act that must never be one of anxious psychological 
introspection, but a sincere and calm comparison with the interior moral 
law, with the evangelical norms proposed by the Church, with Jesus Christ 
himself, who is our Teacher and Model of life, and with the heavenly Fa
ther, who calls us to goodness and perfection" (RP 31, III). 

Specifically, the formal integrity of the sacrament, and the tenor of 
the words of the canon, can be broken down as follows: 

a) confession: it is not sufficient to recognize and feel sorrow for all 
the grave sins committed. It is required that this be demonstrated within 
the sacrament. John Paul II beautifully explains the rationality of this 
norm: "The confession of sins is required, first of all, because the sinner 
must be known by the person who in the sacrament exerc ises the role of 
judge. He has to evaluate both the seriousness of the sins and the repen
tance of the penitent; he also exercises the role of the healer and must ac
quaint himself with the condition of the sick person in order to treat and 
heal him. But the individual confession also has the value of a sign: a sign 
of the meeting of the sinner with the mediation of the Church in the per
son of the minister, a sign of the person's revealing of self as a sinner in 
the sight of God and the Church, of facing his own sinful condition in the 
eyes of God. The confession of sins therefore cannot be reduced to a mere 
attempt at psychological self-liberation even though it corresponds to that 
legitimate and natural need, inherent in the human heart, to open oneself 
to another" (RP 31, that is, of III); it is a liturgical act, solemn in its perfor
mance, humble and sober in the grandeur of its significance. 

b) of all grave sins: the need for the confession to be integral: "all 
the grave sins committed after baptism"-a teaching of the Church that "is 
in force and always will be"3-is specified in the canon by the requirement 
to confess one's sins "in kind and in number." "The penitents should name 
all the mortal sins of which they are aware after having seriously exam
ined their conscience, even if these sins are very secret and have been 
committed only against the last two Commandments, since, sometimes, 

3. JOHN PAUL II, Allocutio, January 30, 1979. 
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these sins harm the soul more gravely and are more dangerous than those 
that have been committed in public view"4; 

c) of which one is aware: an obligation can only exist for what is 
possible (ad impossibilia nemo tenetur) , therefore the faithful are obli
gated to confess only those sins of which they are aware at the time. This 
is the aforementionedformal integrity, which through "diligent examina
tion" should bring one as close as possible to the material integrity, which 
is, in itself, sufficient for the validity of the absolution; 

d) which have no t yet been directly pardoned by the keys of the 
Church: the specific terms of the canon include: a) of course, sins that are 
not yet confessed are not forgiven; b) also those whose pardon could al
ready have been obtained through perfect contrition, prior to the con
fession ( cf. CCC, 1452); and c) those grave sins that, having been 
inadvertently forgotten in valid confession (formal integrity), were "indi
rectly" pardoned, but that still have not been submitted directly to the 
potestas clavium; 

e) and which have not been confessed in an individual confession: 
this is the only variation of relief with respect to c. 901 of the CJC/1917, 
that is explained by the possibility of general absolution without prior in
dividual confession of c. 961. When this exceptional situation is present, 
the penitent remains bound nonetheless by the divine precept of individ
ual and integral confession of sins that must be done "as soon as possible" 
(see cc. 962-963 and commentaries). 

2. Reaffirming the traditional teaching that venial sins constitute suf
ficient matter, although not necessary, for the sacrament § 2 of the canon 
contains a pastoral recommendation of great importance for the Christian 
life: confession, called "of devotion," of venial sins. 

In this respect, it is important to remember that the study of the law 
of the Church cannot fall upon a reductionist "legalism," and with greater 
reason such an extreme in the canonical treatment of the sacraments 
must be avoided. It is a function of the canonist-as a necessary requisite 
to the strict interpretation of the norms in an ecclesiastical sense-to ap
praise the importance of the same for the vitality of the Church, and to 
emphasize those legal norms that in a special way promote and protect 
the Christian life. 

In order to understand the importance of frequent confessions, one 
should keep in mind that the sacrament of Penance "is not only an instru
ment directed to destroy sin-the negative aspect-but also a valuable ex
ercise of virtue, which is itself expiation, an irreplaceable school of 
spirituality, a profoundly positive process of regeneration in the should of 
the 'vir perfectus' 'in mensuram aetatis plenitudinis Christi' (cf. Eph 4, 13). 

4. Cc. of Trent, collected by the CCC, 1456. 
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In this sense, the confession rightly instituted is already, in itself, a very 
lofty form of spiritual direction. Precisely for these reasons the scope of 
utilization of the sacrament of reconciliation cannot be reduced to a mere 
hypothesis of grave sin: apart from considerations of a dogmatic character 
which could be made in this regard. We call to mind that confession made 
at intervals, the so-called confession "of devotion," has always accompa
nied the ascent to holiness in the Church. "5 

5. Allocutio, January 30, 1981, in AAS 73 (1981), p. 204. Cf. also CCC, 1458. 
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Omnis fidelis, postquam ad annos discretionis pervene
rit, obligatione tenetur peccata sua gravia, saltem semel 
in anno, fideliter confitendi. 

All the faithful who have reached the age of discretion are bound faithfully 
to confess their grave sins at least once a year. 

SOURCES: c. 906; GCD Addendum; SCDS et SCCong Deel., 24 maii 1973 
(AAS 65 [1973] 410); SCDF Normae Pastorales, 16 iun. 1972, 
VII (AAS 64 [1972] 512-513) 

CROSS REFERENCES: cc. 914, 963, 987- 991 

COMMENTARY ------

William H. Stetson 

1. This canon contains two matters of great practical interest: 

a) According to the Decree Quam singulari of S. Pius X, 1 the canon 
establishes a minimal criterion of mental maturity in order to receive the 
sacrament of penance. This age being "the age of discretion," it is pre
sumed that all the faithful who have attained such a degree of mental ma
turity are capable of exercising the right to receive the sacrament as long 
as they adhere to the corresponding obligations. This is in accordance 
with c. 914 (see commentary), which prescribes that sacramental confes
sion should precede first communion (praemissa sacramentali confes
sione) and be part of the required preparation for the first communion of 
children. 

b) This canon formulates the precept of annual confession, which is 
composed of a norm of divine law in which reference is made to the need 
to confess grave sins(recalled in c. 988, see commentary) and a determina
tion of ecclesiastical law regarding the minimum criterion of frequency 
(saltem semel in anno). 

This determination of confessing grave sins at least once a year does 
not contradict the moral principle by which the person found to be with 
mortal sin is obligated to leave this state as soon as possible. Rather, on 
the contrary, with this precept the Church urges the faithful toward the 
necessity of the sacrament, as an ordinary means to obtain forgiveness for 
those sins. As with the other mandates of the Church, (see commentary on 

1. August 8, 1910, in AAS 2 (1910), p. 583. 
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c. 920) it "is meant to guarantee to the faithful the indispensable minimum 
in the spirit of prayer and moral effort, in the growth in love of God and 
neighbor" (CCC, 2041). 

2. In reference to the confession of children (see c. 777, 2° and com
mentary), the following should be considered: 

a) S. Pius X, in the cited Decree Quam singulari condemned any 
custom that did not admit to confession and never absolved any children 
who had attained the use of reason; 

b) The GCD, in the Addendum, no. 5, although it ratified as prevail
ing in the Church the custom of the confession of children before first 
communion, it nonetheless tolerated ad experimentum certain contrary 
practice; 

c) Finally, a Joint Declaration of the SCDS and SCCong of May 24, 
19732 put an end to said experiments, determining that it is necessary to 
observe ubicumque et ab omnibus the prescriptions of the Decree Quam 
singulari of S. Pius X. 

2. AAS 65 (1973), p. 410. 
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Nemo prohibetur quominus per interpretem confiteatur, 
vitatis quidem abusibus et scandalis atque firmo praes
cripto can. 983 § 2. 

No one is forbidden to confess through an interpreter, provided however 
that abuse and scandal are avoided, and without prejudice to the provi
sion of Can. 983 § 2. 

SOURCES: c. 903; CD 30 

CROSS REFERENCES: cc. 983 § 2, 1388 § 2 

COMMENTARY ------

William H. Stetson 

Substantially, this canon repeats the content of c. 903 of the CIC/ 
1917, authorizing the use of an interpreter for the confession of a person 
who does not speak the same language as the priest. 

The important condition of avoiding abuse and scandal indicates 
that this is a norm that should be applied prudently on a case-by-case ba
sis. 

The interpreter is obliged to keep the secret as established in c. 983 
§ 2, to which the canon directly refers. Canon 1388 § 2 ,  in its turn, rein
forces this obligation of secrecy, with a just penalty (see commentary). 

Two major issues underlie this norm. The first is that the importance 
of sacramental confession for the life of the faithful is such that the 
Church authorizes this exceptional manner of carrying out the individual, 
oral and secret confession. The second is the firm protection that the 
Church grants to the dignity of the sacrament, placing as a condition the 
avoidance of any risk of abuse or scandal, and binding the interpreter seri
ously with the obligation of secrecy ( c. 983 § 2). 
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Cuivis christifideli integrum est confessario legitime ap
probato etiam alius ritus, cui maluerit, peccata confiteri. 

All Christ's faithful are free to confess their sins to lawfully approved con
fessors of their own choice, even to one of another rite. 

SOURCES: c. 905; OE 16 

CROSS REFERENCES: cc. 240 § 1630 § 1, 719 § 3, 843-844, 846, 965-986, 
987-990 

COMMENTARY ------

William H. Stetson 

1. Two issues appear strongly underlined upon first reading the 
canon: the utmost respect of the Church to the freedom of the faithful re
garding their internal life, and the enormous importance the sacramental 
confession has to the life of the faithful Christian. 

2. The canon formulates explicitly the right of all faithful to confess 
to confessors of their own choice among those legitimately approved, even 
they may be of another rite. This is a right that, as noted by Rincon-Perez, 
"may well be configured as fundamental, although it does not appear to be 
placed in the Code within the systematic standard of the fundamental state 
of the faithful." 1 In effect, few things can touch the person of faith so di
rectly in their own dignity and intimacy ( cf. c. 220), or are more sensitive to 
all threat, although remote, of coercion (cf. c. 219), as confession. Sacra
mental confession is necessary for the realization of the faithful Christian 
as a member of the people of God whose condition is the dignity and free
dom of the children of God, in whose hearts the Holy Spirit lives as in a 
temple (Cf. LG 9). 

What is proclaimed here as a right of all the faithful has already been 
expressly and broadly established in addressing those faithful who by 
some peculiar situation could be seen as having their freedom diminished 
in some way. This is the case of a member of a religious institute ( c. 630 
§ 1), of a secular institute (c. 719 § 3), or of a seminary student (c. 240 § 1) 
(see respective commentaries). 

1. T. RINC6N-PEREZ, "Libertad del seminarista para elegir el 'moderador' de su vida 
espiritual," in Ius Canonicum 28 (1988), p. 479. 
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3. Implicitly, but necessarily, the canon contains the right, already 
commented upon in the subject of c. 987, to receive the sacrament. In ef
fect, "Sacred ministers may not deny the sacraments to those who oppor
tunely ask for them, are properly disposed and are not prohibited by law 
from receiving them" (c. 843 § 1). It would be difficult to put into practice 
the right created by the canon discussed here, if it were not protected by 
the corresponding obligation of the ministers. 

The eventual legal prohibitions that could limit free choice on the 
part of the penitent are determined by the canon itself, which refers to the 
penitent's choice of "lawfully approved" confessors. The issue is regulated 
by cc. 965-986. 

4. The right to choose from any legitimately approved confessor ex
tends even to confessors of another rite that, as specified in c. 846 § 2, will 
celebrate the sacrament according to their own rite. Naturally, "other rite" 
is understood as another Catholic rite, whether Latin or Eastern, different 
from the Roman rite (see cc. 111-112 and commentaries). 

(For the confession of a Catholic in a non-Catholic church, and vice 
versa, that is, of a baptized non-Catholic before a Catholic minister, see 
c. 844 and commentary). 
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Tit. IV. Ch. IV. Indulgences 

CAPUT IV 
De indulgentiis 

CHAPTER IV 

Indulgences 

c. 992 

Indulgentia est remissio coram Deo poenae temporalis 
pro peccatis, ad culpam quod attinet iam deletis, quam 
christifidelis, apte dispositus et certis ac definitis condi
cionibus, consequitur ope Ecclesiae quae, ut ministra 
redemptionis, thesaurum satisfactionum Christi et Sanc
torum auctoritative dispensat et applicat. 

An indulgence is the remission in the sight of God of the temporal punish
ment due for sins, the guilt of which has already been forgiven. A member 
of Christ's faithful who is properly disposed and who fulfils certain condi
tions, may gain an indulgence by the help of the Church which, as the min
ister of redemption, authoritatively dispenses and applies the treasury of 
the merits of Christ and the Saints. 

SOURCES: c. 911; PAULUS PP. VI, Ap. Const. Indulgentiarum doctrina, 
1 ian. 1967, Normae 1 (AAS 59 [1967] 21); SAP Deer. In Con
stitutione, 29 iun. 1968, Normae de Indulgentiis, 1 (AAS 60 
[1968] 414) 

CROSS REFERENCES: cc. 995 

COMMENTARY ------

Jose A. Marques 

Titulus IV ("The sacrament of Penance") of Liber IV, pt. I, ch. IV ("In
dulgences") begins its first canon with a description or concept of indul
gence. That description or concept is a literal transcription of norm 1 ° of 
the Apostolic Constitution Indulgentiarum doctrina, promulgated on 
January 1, 1967 by Pope Paul VI, and also of norm 1 ° of the Enchiridion 
indulgentiarum, promulgated by the Decree of the SAP on June 29, 1968.1 

l. AAS 59 (1967), pp. 5-24; AAS 60 (1968), pp. 413-419, respectively. The Enchiridion 
indulgentiarum has been revised; currently in force is the fourth edition of the Enchiridion 
indulgentiarum, July 16, 1999. 
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Indulgences are considered as a complement to the sacrament of 
penance, given that they remit, by means of sacramental satisfaction, tem
poral penalties that remain in the soul of the justified person. Such penal
ties are remitted due to the power of indulgences conc eded by the 
Church. 

From the description of indulgence that the canon offers, we can ex
tract  the elements of a true concept of said indulgence: a) the remission in 
the sight of God of the temporal punishment; b) due for sins, the guilt of 
which has already been forgiven; therefore, it is an extra-sacramental re
mission; c) by the help of the Church; d) which, as the minister of redemp
tion, authoritatively dispenses and applies the treasury of the satisfactions 
of Christ and the Saints; e) the capable subject is a member of Christ's 
faithful who is properly disposed; and f) who fulfils certain conditions. 
Here we will make a few clarifications: 

a) Indeed, an indulgence is the remission of a penalty, not of guilt, 
not even of venial guilt. In order to remit venial guilt, an act is required of 
the sinner, be it a virtual or formal detestation of one's guilt. Such act may 
only be carried out by the penitent, not by another; furthermore, the re
mission that follows this act is not an indulgence conceded by the Church, 
but an "indulgence" of God, who, once the detestation has been per
formed, remits guilt Himself. 

b) Indulgence is the remission of the penalty due to God, not of the 
penalty that should be suffered due to the fact that, in such case, it has 
been imposed by the Church. This penalty, due to God, is the only one that 
the indulgence frees the penitent from, since it is given to those who are 
not bound to the penalty imposed by the Church. 

c) Indulgence is given extra sacramentum, as is evident, and with
out any sacramental action (e.g., by the force of law, which is still in place 
after the death of the granter). 

d) Indulgences are granted from the treasury of the satisfac tions of 
Christ and the Saints. Since the Church is not the owner, but only the ad
ministrator of the treasury of the satisfactions of Christ and the Saints, it 
is not lawful for the Church to administer this treasury arbitrarily. It re
quires a just cause, which can be approved and accepted by God; in other 
words, a pious final cause, or any other good whose acquisition, keeping 
in mind the divine glory and all that God, according to his ordinary provi
dence, requires of us, is considered the same as or would be more accept
able to God than the personal satisfaction that the faithful render for their 
sins. 

e) Finally, the indulgence requires a capable subject, in other words 
a member of the Church who belongs, through one's actions in fact, to the 
communion of the Church, and who is indicated in the canon with the ad
jective "apte dispositus." 
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This concept of indulgence summarizes the entire traditional doc
trine on indulgences, which is explained in the Apostolic Constitution In
dulgentiarum doctrina, quoted above. In fact, all the dispositions found 
in the chapter that opens the present canon compose a summary of the 
quoted Apostolic Constitution and of the Enchiridion indulgentiarum, 
which has reorganized and revised the entire discipline of indulgences. 
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Indulgentia est partialis aut plenaria, prout a poena tem
porali pro peccatis debita liberat ex parte aut ex toto. 

An indulgence is partial or plenary according as it partially or wholly frees 
a person from the temporal punishment due for sins. 

SOURCES: PAULUS PP. VI, Ap. Const. Indulgentiarum doctrina, I ian. 
1967, Normae 2 (AAS 59 [1967] 21); SAP Deer. In Constitu
tione, 29 iun. 1968, Normae de Indulgentiis, 2 (AAS 60 [1968] 
414) 

CROSS REFERENCES: cc. 992, 997 

COMMENTARY ------

Jose A. Marques 

In this norm (which is norm 2° of the Apostolic Constitution Indul
gentiarum doctrina, promulgated on January 1, 1967 by the Pope Paul VI, 
and also of the Enchiridion indulgentiarum, promulgated by the Decree 
of the SAP on June 29, 19681), the many distinctions of the previous disci
pline are repealed. 

From now on , indulgence is plenary or partial. One can no longer 
speak of personal nor local, perpetual nor temporal indulgences, as is indi
cated in Indulgentiarum doctrina, 12 and in the early Enchiridion indul
gen tiarum, 7, where this change was justified "so that it may become 
clear that those that become rich through indulgence are the work of the 
faithful, although at times these works are tied to things or places." 

Nor are partial indulgences spoken of in periods of days or years: 
from now on , a partial indulgence will only be designated with these 
words: "partial indulgence," without any determination of days or years 
( cf. Indulgentiarum doctrina, 4 and Enchiridion indulgentiarum, 2, 
which in its new edition includes the text of this canon). 

In this way, indulgences are plenary or partial, according as they par
tially or wholly free a person from the temporal punishment due for sins. 

l. AAS 59 (1967), pp. 5-24; AAS 60 (1968), pp. 413-419, respectively. Currently in force is 
the fourth edition of the Enchiridion indulgentiarum, July 16, 1999. 
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Quivis fidelis potest indulgentias sive partiales sive ple
narias, aut sibi ipsi lucrari, aut defunctis applicare ad 
modum suffragii. 

All members of the faithful can gain indulgences, partial or plenary, for 
themselves, or they can apply them by way of suffrage to the dead. 

SOURCES: PAULUS PP. VI, Ap. Const. Indulgentiarum doctrina, 1 ian. 
1967, Normae 3 (AAS 59 [1967] 21); SAP Deer. In Constitu
tione, 29 iun. 1968, Normae de Indulgentiis, 4 (AAS 60 [1968] 
414) 

CROSS REFERENCES: cc. 204 § 1, 992, 997 

COMMENTARY ------

Jose A. Marques 

This disposition modifies the provision of c. 930 of CIC/1917. Ac
cording to this canon, unless it was established otherwise, only the indul
gences granted by the Roman Pontiff could be applied to the dead. Now, 
each of the faithful can always gain either partial or plenary indulgences 
for themselves, or apply them, by way of suffrage, to the dead. 

When it is said that an indulgence is applicable to the dead, it is given 
directly to the living and indirectly (by way of mediation) to the dead. A 
person who meets the requirements for the granting of an indulgence ( e.g., 
visiting a church) receives the indulgence directly, and the indulgence is 
granted indirectly to the faithful departed for whom the act (the cause of 
the indulgence, which the departed cannot personally carry out) is ap
plied. 

The operative factor here is an act of power and of dispensation 
from the treasury that the Church possesses, which it can also dispense in 
favor of the dead. This act is a mitigation of temporal punishment in favor 
of the dead, under the control of the authority of the Church: it is an act of 
potestas clavium in favor of human beings. 

In the indulgence in favor of the living, the one who receives the in
dulgence is the very one who carries out the good work. On the other 
hand, it is obviously not the deceased but the living faithful, bound by 
charity to the deceased, who carries out the work for the indulgence in 
favor of the dead. In this way, with a private authority it can be applied by 
way of private suffrage, and with the authority of the Church, it can be ap
plied for by way of indulgence. In other words, it is according to the price 
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which satisfies the treasury of the Church, or according to the remission 
of the penalty which is obtained through indulgence. This remission is ob
tained, therefore, by the same living faithful, not in the sense that one's 
own penalties are remitted, but in that one carries out the cause by which 
the faculty to apply this remission of penalty to the dead is conceded to 
one. The equivalent value of the penalty is dispensed and applied by the 
Church from the treasury of the merits of Christ and the Saints. 
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Tit. IV. Ch. IV. Indulgences c. 995 

§ 1 . Praeter supremam Ecclesiae auctoritatem ii tantum 
possunt indulgentias elargiri, quibus haec potestas 
iure agnoscitur ant a Romano Pontifice conceditur. 

§ 2. Nulla auctoritas infra Romanum Pontificem potest 
potestatem concedendi indulgentias aliis commit
tere, nisi id ei a Sede Apostolica expresse fuerit in
dultum. 

§ 1. Apart from the supreme authority in the Church, only those can grant 
indulgences to whom this power is either acknowledged in the law, or 
given by the Roman Pontiff. 

§ 2. No authority below the Roman Pontiff can give to others the faculty 
of granting indulgences, unless the authority has been expressly 
given to the person by the Apostolic See. 

SOURCES: § I :  c. 912; SAP Deer. In Constitutione, 29 iun. 1968, Nor
mae de Indulgentiis, 8 (AAS 60 [1968] 415) 
§ 2: c. 913; SAP Deer. In Constitutione, 29 iun. 1968, Nor
mae de Indulgentiis, 10,1 ° (AAS 60 [1968] 415) 

CROSS REFERENCES: cc. 361, 992, 997 

COMMENTARY ------

Jose A. Marques 

This norm derives from norm no. 8 of the early Enchiridion indul
gentiarum, originally promulgated by the Decree of the SAP of June 29, 
1968, 1 where it was stated that "apart from the Roman Pontiff, to whom 
the dispensation of the entire spiritual treasury of the Church has been en
trusted by Jesus Christ, the only ones who can give indulgences, with ordi
nary power, are those to whom the right has been expressly granted." 

No. 5 of the current edition of the Enchiridion (1999) includes the 
text of this canon. According to theologians, the power to grant indul
gences is derived from the potestas clavium. 

The canon under discussion determines, on the one hand, that the 
subject in whom the power to grant indulgences resides is the Roman Pon
tiff. On the other hand, it also admits two possibilities of delegating that 
granting: concession of the law ("to whom this power is ... acknowledged 

1. AAS 60 (1968), pp. 413-419. 
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in the law") or delegation by the Roman Pontiff ("to whom this power is ... 
given by the Roman Pontiff'). It also says, in a negative way, that "no au
thority below the Roman Pontiff can give to others the faculty of granting 
indulgences"; and it indicates an exception: "unless the authority has been 
expressly given to the person by the Apostolic See." The Enchiridion, in 
norm 9, determines that in the Roman Curia, such competence belongs to 
the Penitentiary. 

Therefore, the original subject that primarily and in himself has the 
power to grant indulgences is the Roman Pontiff. Indeed, indulgence is 
"the remission in the sight of God of the temporal punishment due for 
sins, the guilt of which has already been forgiven ... by the help of the 
Church which, as the minister of redemption, authoritatively dispenses 
and applies the treasury of the merits of Christ and the Saints" (c. 992). 
And because this treasury does not belong to any one diocese, but to the 
entire Church, and cannot, therefore, be dispensed independently of the 
Roman Pontiff, the nature of things requires that its dispensation be en
trusted to he who governs the universal Church, in other words, the 
Roman Pontiff. Therefore, it is the Roman Pontiff who must grant all in
dulgences (plenary as well as partial), in favor both of the living and of the 
deceased. Those who are inferior to the Roman Pontiff may not give to 
others the faculty of granting indulgences, unless the Holy See expressly 
authorizes them to do so. 

a) The diocesan bishops and their equivalents in law, from the begin
ning of their pastoral munus, have, by law, the power to: 1) grant a partial 
indulgence to the people or in the places under their jurisdiction; 2) give 
the papal blessing in their diocese with plenary indulgence-in accor
dance with the prescribed formula-three times a year, on solemn holy 
days, designated by them, even if they only attend the solemn Mass ( cf. 
Enchiridon, 7). 

b) Metropolitans may grant partial indulgence in the suffragan dio
ceses in the same manner as in their own ( cf. Enchiridion, 8). 

c) Patriarchs may grant a partial indulgence within the places of their 
patriarchate, even those that are exempt, in the churches of their rite out
side the limits of their patriarchate, and to the faithful of their rite in any 
place. Major archbishops possess the same power ( cf. Enchiridion, 9). 

d) Cardinals may grant a partial indulgence in the locations or insti
tutions which are under their jurisdiction or protection; likewise in other 
locations, but only to those persons who are present and ad actum ( cf. 
Enchiridion, 10). 
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Tit. IV. Ch. IV. Indulgences c. 996 

§ 1. Ut quis capax sit lucrandi indulgentias debet esse 
baptizatus, non excommunicatus, in statu gratiae 
saltem in fine operum praescriptorum. 

§ 2. Ut vero subiectum capax eas lucretur, habere debet 
intentionem saltem generalem eas acquirendi et 
opera iniuncta implere statuto tempore ac debito 
modo, secundum concessionis tenorem. 

§ 1. To be capable of gaining indulgences a person must be baptized, not 
excommunicated, and in the state of grace at least on the completion 
of the prescribed work. 

§ 2. To gain them, however, the person who is capable must have at least 
the general intention of gaining them, and must fulfil the prescribed 
works at the time and in the manner determined by the terms of the 
grant. 

SOURCES: § I: cc. 925 § I ,  2262; SAP Deer. In Constitutione, 29 iun. 
1968, Normae de Indulgentiis, 22 § 1 (AAS 60 [1968] 417) 
§ 2: c. 925 § 2; SAP Deer. In Constitutione, 29 iun. 1968, Nor
mae de Indulgentiis, 22 § 2 (AAS 60 [1968] 417) 

CROSS REFERENCES: cc. 992 

COMMENTARY ------

Jose A. Marques 

The text of the canon is almost identical to that of no. 22 of the 
Enchiridion indulgentiarum, promulgated by a Decree of SAP, June 29, 
1968. 1 In the current edition of the Enchiridion (1999), no. 17 includes lit
erally this canon. 

It is a question of the capacity to gain indulgences ( §  1), and of the 
conditions necessary for the capable subject to actually earn them (§  2). 
The capacity depends on whether the subject has been baptized, is not ex
communicated, is in the state of grace, at least at the completion of the 
prescribed work, and is subject to he who grants the indulgences. 

In order for the subject who is capable of gaining indulgences to ac
tually gain them, one must satisfy two requisites: a) to at least have the 
general intention of gaining them; and b) to fulfill the prescribed works 
within the determined amount of time and in the correct way, in accor
dance with the grant of the indulgences. 

1. AAS 60 (1968), pp. 413-419. 
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Ad indulgentiarum concessionem et usum quod attinet, 
servanda sunt insuper cetera praescripta quae in peculia
ribus Ecclesiae legibus continentur. 

As far as the granting and the use of indulgences is concerned, the other 
provisions contained in the special laws of the Church must also be ob
served. 

SOURCES: SAP Deer. In Constitutione, 29 iun. 1968, Normae de Indul
gentiis (AAS 60 [1968] 414-419) 

CROSS REFERENCES: cc. 992-996 

COMMENTARY ------

Jose A. Marques 

This last canon in the chapter "Indulgences" remits to the remaining 
prescriptions contained in the particular laws of the Church which refer to 
the concession and use of indulgences. Said particular laws are currently 
contained in the Enchiridion indulgentiarum, promulgated by Decree of 
the AP, June 29, 1968, 1 which will be mentioned here. 

1. Regarding the granting of indulgences-besides that which is pre
scribed in the aforementioned canons-the contents of Enchiridion in
dulgentiarum, 7 and 24-26,  should be kept in mind. In this way, 
indulgences granted by the bishop can be gained by his subjects outside 
his territory and by pilgrims, vagi, and all those exempt in the territory of 
he who grants them, if there is no provision to the contrary in accordance 
with the grant. On the other hand, the confessors may commute the pre
scribed works, or the conditions that they, legitimately prevented, cannot 
comply with (no. 24). Finally, the local ordinaries may grant the faculty to 
gain plenary indulgence without actual communion and confession to the 
faithful over whom they have jurisdiction, in accordance with the law, if 
they are in a place in which they cannot or it is very difficult for them to 
receive communion or to confess, under the condition that they are repen
tant and that they promise to approach the aforementioned sacraments as 
soon as possible (no. 25). 

It is also advisable to keep the following in mind: all the books, opus
cules, printed material, etc., that contain concessions of indulgences, 
should not be publicized without the authorization of the local ordinary or 

1. Typis Vaticanis (Vatican City 1999). 
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hierarchy (Enchiridion indulgentiarum, 11 § 2). Express permission 
from the Apostolic See is necessary to edit, in any language, the authentic 
collection of prayers and pious works indulgenced by the Apostolic See 
(ibid. § 1). One who obtains from the Supreme Pontiff the concession of 
indulgences for all Christ's faithful, is bound, in order for the concessions 
to become effective, to present the authentic documents of said conces
sions to the AP (ibid. § 12). 

2. Concerning the usage of indulgences, it is important to pay atten
tion to the contents of Enchiridion indulgentiarum, 18 ff. These norms 
refer, above all, to plenary indulgences. In the first place, plenary indul
gence can only be gained once a day (no. 18 § 1). However, plenary indul
gence can be gained, in articulo mortis, even if another has been gained 
on the same day (ibid. § 2). Partial indulgences can be gained several 
times a day (ibid. § 1). The prescribed work to gain a plenary indulgence 
attached to a church or oratory is the pious visit to these, and once there, 
to recite the Lord's prayer and the Profession of faith (the Our Father and 
the Creed) (no. 19). In order to gain plenary indulgence, fulfillment of the 
indulgenced work and the three following conditions are required: sacra
mental confession, eucharistic communion and prayer for the intentions 
of the Roman Pontiff. Also, it is necessary that no attachment exist to any 
sin, even to venial sin. If this entire disposition is missing or if the indi
cated conditions are not fulfilled-unless there is an impediment-the in
dulgence will only be partial (no. 20 § §  1 and 4). 

The three conditions to gain plenary indulgence may be fulfilled sev
eral days before or after the prescribed work has been carried out. How
ever, it is advisable that the communion and the prayer for the intentions 
of the Roman Pontiff be carried out the same day that such work is carried 
out (no. 20 § 3). 

Several plenary indulgences can be gained with only one sacramen
tal confession. However, with only one eucharistic communion and only 
one prayer for the intentions of the Roman Pontiff, only one plenary indul
gence can be gained (no. 20 § 2). 

The condition of praying for the intentions of the Roman Pontiff is 
completely fulfilled by praying one Our Father and one Hail Mary for the 
Roman Pontiff's intentions; however, Christ's faithful may pray any other 
prayer, according to the devotion and piety of each one (no. 20 § 5). 

The norms established for plenary indulgences, especially the one 
that is referred to in no. 18 § 1 (plenary indulgence can only be gained 
once a day), also apply to the plenary indulgences that were called "toties 
quoties" (no. 21). 

Indulgence cannot be gained through a work that is obligated to be 
practiced by law or by precept, unless it is otherwise and expressly stated 
in the concession. But one who practices a work imposed in the sacrament 
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of penance which is enriched with an indulgence, can thereby satisfy the 
penance and at the same time gain the indulgence (no. 21). 

An indulgence which is attached to a prayer can be gained in any lan
guage in which said prayer is recited, with the condition that the transla
tion has been approved by the competent ecclesiastical authority (no. 22). 

In order to gain indulgences, it is enough to recite the prayer alter
nately with another person or to accompany them mentally while they re
cite it (no. 23). The mute can gain indulgences which are attached to 
public prayers if, being in the same place as other faithful who pray said 
prayers, elevate their pious sentiments and thoughts towards God. If it is a 
question of private prayer, it is enough to say them mentally or manifest 
them through signs or by running their eyes over them (no. 26). 

3. It is also advisable to keep in mind that an indulgence which is at
tached to any holy day, is transferred to the same day that the holy day is 
transferred, or for the day that the external solemnity is carried out 
(no. 13). When, in order to gain an indulgence which is attached to any 
given day, a visit to a church or oratory is required, said visit may be car
ried out at any time starting at midday of the day before until midnight on 
the referred day (no. 14). 

A faithful who devotedly uses a religious article ( crucifix or cross, 
rosary, scapular or medal) that has been blessed by any priest gains partial 
indulgence (no. 5). Indulgences which are attached to a visit to a church 
do not cease if said church has been completely destroyed and rebuilt in 
the same-or almost the same-place and under the same title within 
50 years (no. 16). An indulgence which is attached to a religious object no 
longer exists if the object is destroyed or sold (ibid. § 2). 

Following these norms on the concession and the use of indulgences 
are four general concessions of indulgence, all of which are partial, and 
other concessions. 
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TITULUS V 

De sacramento unctionis infirmorum 

TITLE V 
The Sacrament of the Anointing of the Sick 

------- INTRODUCTION 

Bronisaw Wenanty Zubert, ofm. 

c. 998 

The norms in CIC that regulate the administration of the sacrament 
of the Anointing of the Sick ( cc. 998-1007) reflect its essential modern un
derstanding of theology. When defining this sacrament, CIC/1917 still used 
the terms "sacrament of extreme unction "( cf. cc. 937ff CIC/1917). How
ever, in the middle of this century, the conviction that the danger of death 
is not an absolutely necessary condition to receive this sacrament was re
inforced, especially in the liturgy and in pastoral theology. After the publi
cation of Apostolic Constitution Sacram Unctionem infirmorum 
(November 30, 1972) by Paul VI, and the publication of Ordo unctionis in
firmorum (December 7, 1972) by the SCDW, the current terms have been 
definitively accepted in the canonical and liturgical texts, and in the doc
trine.1 

1. The terminological change seems to have had a historical motive, 
being that the juridical decisions in this matter were not uniform. It is im
possible to consider the theological, liturgical and historical matters that 
affect the sacrament of the anointing of the sick in its full complexity. But it 
is advisable to indicate that up until the eighth to the ninth centuries-as 

1. Ap. Const. Sacram Unctionem Infirmorum, of November 30, 1972, AAS 65 (1973), 
pp. 5-9; SCDW, Deer. Ordo Unctionis Infirmorum eorumque pastoralis curae, AAS 65 
(1973), pp. 275-276; Ordo unctionis infirmorum eorumque pastoralis curae (RA) (Typis 
polyglottis Vaticanis 1 972); cf. SCDW, Deer. Quo vacatio legis de Ordine Unc tionis 
infirmorum prorogatur, Comm. 6 ( 1974), p. 28; J. FEINER, "Die Krankheit und <las 
Sakrament des Salbungsgebetes," in Mysterium salutis. GrundriB heilsgeschichtlicher 
Dogmatik, hrsg. von J. FEINER-M. LOHRER, Bd. V (Zurich-Einsiedeln-Ki:iln 1976), pp. 520-521; 
E .  SZTAFROWSKI, "Odnowione przepisy prawno-liturgiczne sakramentu namaszczenia 
chorych," in Prawo kanoniczne 19 (1976), pp. 66-67. L. GEROSA, "Krankensalbung," in 
R. AHLERS-L. GEROSA-L. MOLLER, Ecclesia a sacramentis. Theologische Erwiigungen zum 
Sakramentenrecht (Paderborn 1992), p. 71. 
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H. Vorgrimler2 has shown-it was possible to administer the anointing to 
oneself and to be anointed for any physical ailment. It was only in the 
twelfth century, when from the multitude of "sacramental" actions, that the 
number of seven sacraments was crystallized. It was then that, out of the 
numerous "anointings" used as universal medicine, only the anointings ad
ministered to gravely sick persons that were truly in danger of death were 
recognized as a sacrament. Therefore, it would be an anachronism to main
tain that in the primitive Church any sick person could receive the "sacra
ment" of the anointing of the sick, or to count each one of the anointings of 
the sick as "sacramentals." The subdivision between sacraments and sacra
mentals is only the result of Scholastic theology, in which, in addition to 
the sacrament of extreme unction, there is clearly an eschatological func
tion, while the other anointings and blessings that are administered to the 
sick are considered to be sacramentals. 3 It is only in this context that the 
decision of the Council of Florence is understandable, in which the Bulla 
unionis Armenorum (November 22, 1439) states: "Hoc sacramento nisi in
firmo, de cuius morte timetur, dari non de bet. "4 In accordance with this 
norm, the administration of the anointing to a sick person was closely 
bound to the fear of said person's death, in other words, the danger of 
death. However, the Council of Trent already widely regulated the issue, es
tablishing that: "Declaratur etiam, esse hanc unctionem infirmis adhiben
dam, illis vero praesertim, qui tam periculose decumbunt, ut in exitu vitae 
constituti videantur, unde et sacramentum exeuntium nuncupatur. "5 The 
terms "illis praesertim" indicate that the danger of death constitutes a 
clear, but not the only, moment in which it is necessary to administer the 
sacrament of the anointing. However, CJC/1917 accepted a limited under
standing of the Tridentine norm, establishing that "Extrema unctio prae
beri non potest nisi fideli, qui ... in periculo mortis versetur" ( c. 940 § 1 
CJC/1917). 

The current modification of the terms leads us to the profound theo
logical reflection, by the Vatican Council II , on the sacrament of the 
anointing of the sick. It tells us of this in several places, particularly in 
Sacrosanctum Concilium, 73-75, Lumen gentium, 11 and Orientalium 
Ecclesiarum, 27. Regarding this last conciliar document, it is necessary to 
indicate that the eastern churches, in normal situations, require that this 
sacrament be administrated in the Church. This manifests a particular 

2. "BuBe und Krankensalbung," in Handbuch der Dogmengeschichte, hrsg. von 
M. SCHMAUS-A. GRILLMEIER-L. SCHEFFCZYK-M. SEYBOLD, BD. IV/ 3 (Freiburg-Basel-Vienna 
1978), pp. 218-220; cf. G. GRESHAKE, "Letzte Olung oder Krakensalbung? Pladoyer fur eine 
differenzierte sakramentale Theorie und Praxis," in Geist und Leben 56 (1983), p. 122. 

3. Ibid., pp. 123-124. 
4. Conciliorum Oecumenicorum Decreta, (J.ALBERIGO-J.A. DOSSETT!-P.P. JOANNOU-

C. LEONARDI-P. PROD!, Eds), 3rd ed. (Bologna 1973), p. 548. 
5. Ibid., p. 667; cf. also F.R. McMANUS, "The Sacrament of the Anointing of the Sick," in 

The Code of Canon Law. A Text and Commentary, J.A. CORIDEN-T J. GREEN-D.E. HEINTSCHEL 
(New York 1985), pp. 702-703. 
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accent on its ecclesial dimension, and on the fact that the danger of death 
does not constitute an indispensable condition to receive it. 6 The Apos
tolic Constitution Sacrosanctum Concilium truly speaks of the danger of 
death, but does not make the administration of this sacrament c onditional 
on said danger: " 'Extreme Unction', which may also and more fittingly be 
called 'Anointing of the sick' ,  is not a sacrament for those only who are at 
the point of death. Hence, as soon as anyone of the faithful begins to be in 
danger of death from sickness or old age, the fitting time for him to re
ceive this sacrament has certainly already arrived" (SC 73). From this con
ciliar text arises the clear preference for the expression "anointing of the 
sick," based on the conviction that it is not a sacrament exc lusively for 
those that are in immediate danger of death. Nevertheless, according to 
the conciliar teaching, it is inappropriate to indiscriminately anoint sick or 
aged people. For this reason, the Council decided that there would be two 
separate rites for the anointing of the sick and for the Viaticum, and that 
"a continuous rite shall be prepared in which the anointing is administered 
to a sick person after making a confession and before receiving Viaticum" 
(SC 74). The possibility of adapting the administration of this sacrament 
to the diverse situations of life is expressed in the following conciliar man
date: "The number of the anointings is to be adapted to the occasion, and 
the prayers which belong to the rite of Anointing are to be revised so as to 
correspond to the varying conditions of the sick who receive the sac ra
ment" (SC 75).7 These decisions by the Council were taken into consider
ation by the SCDW in the aforementioned Ordo unctionis infirmorum. 
Furthermore, in this ritual the possibility of a common administration of 
the sacrament during a liturgical ceremony is prevented, which certainly 
supposed a novelty in the Latin Church (RA 80-81).8 

2. Nevertheless, the exact synthesis of the Catholic teaching in the 
sacrament of the anointing of the sick is contained in the dogmatic Consti
tution of the Church Lumen Gentium. Said Constitution represents the 
continuation of the teaching of the Magisterium in this matter, especially 
all that was manifested by the councils of Florence and Trent. The Vatican 
Council II-supporting its affirmations in many texts of the Scripture-es
tablishes that by the sacred anointing of the sick and the prayer of the 
priests the whole Church commends those who are ill to the suffering and 
glorified Lord that he may raise them up and save them (cf. Jas 5 :14-16). 
And indeed the Council exhorts them to contribute to the good of the peo
ple of God by freely uniting themselves to the passion and death of Christ 
(cf. Rom 8:17; Col 1:24; 1 Tm 2:11-12; 1 Pt 4:13) (cf. LG 11 b). And the new 

6. L. GEROSA, "Krankensalbung," in R. AHLERS-L. GEROSA-L. MOLLER, Ecclesia a 
sacramentis. Theologische Erwagungen zum Sakramentenrecht (Paderborn 1992), p. 72. 

7. Ibid., pp. 72-73. 
8. Cf. L. GEROSA, "Krankensalbung," cit., p. 73; M. SALES, "Die Krankensalbung-Sakrament 

des hingegebenen Lebens," in Communio 12 (1983), p. 408. 
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Right of Anointing emphasized the teaching of the Council: "Hoc sacra
mentum praestat infirmo gratiam Spiritus Sanc ti, qua totus homo ad sal
utem adiuvatur, Dei fiducia sublevatur et adversus tentationes maligni 
anxietatemque mortis roboratur, adeo ut mala non solum fortiter tolerare 
sed etiam impugnare possit, et sanitatem si saluti eius spiritali expedierit, 
consequatur; praebet etiam, si necesse est, veniam peccatorum et con
summationem Paenitentiae christianae" (no. 6).9 The aforementioned pas
sage is clearly related to the teaching of the Council of Trent, to which the 
Right of Anointing refers ( cf. RA, Praenotanda, 6). 

The quoted texts clearly emphasize the christological aspect of the 
sacrament, namely the union with the passion and the death of Christ. 
Sickness c onstitutes a spec ific possibility to participate-thanks to 
faith-in the sufferings and death of Christ. The light of faith allows for a 
deeper knowledge of the mystery of suffering and for this to be carried 
with a bold spirit. The words of Christ convince us of the meaning of suf
fering, and help us to understand how this can help us for our own salva
tion and for that of the world. A person of faith remembers the love that 
Christ has for one, Christ who c omforts and heals the sic k ( c f. RA,  
Praenotanda, 1).10 

The excerpts given also show the ecclesial dimension of the anoint
ing of the sick The entire Church participates in the administration of this 
sacrament, and the Church recommends the sick person to the suffering 
and glorified Lord, while the sick person augments the goods of the peo
ple of God (cf. LG 11). The Church helps the faithful in suffering, some
how "sacrifices" one's sickness and one's eventual death and offers him to 
the Lord. 11  "Infirm um ... salvabit fides eius et Ecclesiae, quae Christi mor
tem et resurrec tionem respic it unde suam effic ac itatem sac ramentum 
haurit ... " (RA, Praenotanda, 7). The sic kness, therefore, becomes a 
salvific reality. The sacrament of anointing helps the sic k person to recu
perate one's health when this is useful for one's salvation, fills him with 
trust in God, strengthens him before temptation, allows him to overcome 
the fear of death and also grants him-when necessary-remission of 
sins. In this way such sacrament is a c omplement to Christian penance 
and acts as a renewal of baptism before death (RA, Praenotanda, 6). 12 For 
the community of Christ's faithful, the salvific reality of this sacrament 
consists, among other things, in the fact that to receive it, the sick person 
must specifically carry out the "path of the Church" which announces sal
vation to everyone. 13 

9. Cf. L. GEROSA, "Krankensalbung," cit. , p. 73. 
10. Cf. ibid. , p. 75. 
1 1 .  Cf. ibid. ,  p .  76. 
12. Cf. ibid. , pp. 76-77; G. GRESHAKE, "Letzte Olung oder Krakensalbung? Pladoyer fur eine 

differenzierte sakramentale Theorie und Praxis," in Geist und Leben 56 (1983), p. 136. 
13. JOHN PAUL II, Litt. Ap. Salvifici doloris, 3, in AAS 76 (1984), pp. 202-203. 
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Sickness and suffering, therefore, do not constitute values in them
selves. Only faith in Christ and the union with Him and with His Church 
can give them their real meaning. 14 The sick person that receives the sac
rament of the anointing is comparable to the faithful that assumes pen
ance. The Council of Trent has made this analogy evident, in the dogmatic
canonical tradition.15 For this reason the fifth sacrament, considered to be 
sacramentum maius, is regarded in the theological tradition as a comple
ment to the sacrament of penance. The faithful that approaches the sac ra
ment of penance gives testimony that Christian life should be a "perpetua 
paenitencia," while a sick person who is anointed gives an example of the 
fact that earthly life, from baptism to death, should be a continuous fol
lowing of the life and death of Christ, in order to enter into a new life ( cf. 
Rom 6:4). Both paths lead to the Eucharist, which is the source and at the 
same time the summit of Christian life ( c f. LG 11 a).16 All this indicates 
that the sacrament of the anointing of the sick should be interpreted in 
this doctrinal context. 

3. In conclusion, the legislative regulation of the sacrament of the 
anointing of the sick, inspired in the Vatican Council II, determined by the 
liturgic al point of view of the Right of Anointing, and made canonically 
c lear in the new Code, constitutes one of the signs of pastoral care that 
the Church gives to each of Christ's faithful afflicted by sickness or who 
finds himself in old age. The current legislation does not solve all the nor
mative problems related to the sacrament, and, therefore, requires an ulte
rior c ritical reflection and spec ific legislative proposals. Nevertheless, 
these norms play the roll of ius salutis for the sick, and show the respect 
and love with which the Church addresses their suffering and the danger 
that they run. Theologians and pastors have the duty to strive for the best 
possible integration of the problems of suffering, of sickness and of treat
ment in the salvific order of the Church. This is necessary for the adminis
tration of the sacrament of the anointing of the sick to contribute to the 
building and the expression of the ecclesial community, to express and re
inforce the faith and to serve for the sanctification of all the faithful. 17 

14. Cz. KRAKOWIAK, "Sens cierpienia i Emierci w Ewietle liturgii sakramentu namaszczenia 
chorych i wiatyku," in Cierpienie i Emierr; (A.J. NOWAK ofm, Ed.) (Lublin 1992), p. 89. 
15. Council of Trent, "Doctrina de sacramento extremae unctionis, Prooemium," in 

Conciliorum oecumenicorum decreta ,  cit. , p .  7 10 ;  cf. H .  VORGRIMLER, "Bufse und 
Krankensalbung," in Handbuch der Dogmengeschichte, hrsg. von M. SCHMAUS-A. GRILLMEIER
L. SCHEFFCZYK-M. SEYBOLD, BD. IV/ 3 (Freiburg-Basel-Vienna 1978), pp. 216-231; J. FEINER, 
"Die Krankheit und das Sakrament des Salbungsgebetes," in Mysterium salutis. Grundrifs 
heilsgeschichtlicher Dogmatik, hrsg. von J. FEINER-M. LOHRER, Bd. V (Zi.irich-Einsiedeln-Koln 
1976), pp. 509-519; L. GEROSA, "Krankensalbung," cit., pp. 77-78. 
16. L. GEROSA, "Krankensalbung," cit., p. 78. 
17. Cf. M. COLLINS, "Das Romische Rituale: Krankenseelsorge und Krankensalbung," in 

Concilium 27 (1991), pp. 102-103; D.N. POWER, "Das Sakrament der Krankensalbung. Offene 
Fragen," in Concilium 27 (1991) ,  p .  162; L. GEROSA, "Kirchliches Recht und Pastoral" 
(EXTEMPORALIA. Fragen der Theologie und Seelsorge, hrsg. von T. MAAS-EWERD-M. SEYBOLD, 
Bd. 9) (Eichstatt-Vienna 1991), p. 62-64. 
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Unctio infirmorum, qua Ecclesia fideles periculose aegro
tantes Domino patienti et glorificato, ut eos allevet et 
salvet, commendat, confertur eos liniendo oleo atque 
verba proferendo in liturgicis libris praescripta. 

The anointing of the sick, by which the Church commends to the suffering 
and glorified Lord the faithful who are dangerously ill so that he may sup
port and save them, is conferred by anointing them with oil and pronounc
ing the words prescribed in the liturgical books. 

SOURCES: c. 937; SC 73; LG 11; PO 5; PAULUS PP. VI, Ap. Const. Sacram 
unctionem Infirmorum, 30 nov. 1972 (AAS 65 [1973] 5-9); 
RA 5, 6 

CROSS REFERENCES: cc. 836 et 840 

COMMENTARY 

Bronisaw Wenanty Zubert, ofm. 

Introductory canon 

1. In the juridical-canonical treatment of the sacrament of the anoint
ing of the sick, the legislator uses the same scheme of subdivision of mat
ter that is used in the rest of the sacraments. The introductory canon 
contains the synthesis of the component and essential doctrinal elements 
of the sacrament. In comparison with its parallel norm in CJC/1917 
( c. 937), it is richer in theological content, and it assumes the terminologi
cal change observed in the title (see commentary on title V of Liber IV, 
pt. I). In this sense, the sacrament of the anointing of the sick is no longer 
the "sacrament of the dying." In this way, the legislator attempts to elimi
nate the prejudices that have attached themselves to this sacrament over 
the centuries, among the lay faithful and among the pastors.1 A new under
standing of the substance and of the consequences of this sacrament, ac
cording to the magisterium of the Church in the Council and after the 
Council, shows that it must serve the health and the sanctification of the 

1. Cf. P. HEMPEREK, "Sakrament namaszczenia chorych (cc. 998-1007)," in Komentarz do 
Kodeksu Prawa Kanonicznego z 1 983 r. , t. 3 (Lublin 1986), pp. 176; K. LDDICKE, "Das 
Heiligungsamt der Kirche. Krankensalbung," in Miinsterischer Kommentar zum Codex Juris 
Canonici unter besonderer Beriicksichtigung der Rechtslage in Deutschland, Osterreich 
und der Schweiz, hrsg. K. LDDICKE (Essen 1985), c. 998/ l; V. DE PAOLIS, "II sacramento 
dell'unzione degli infermi," in A. LONGHITANO -A. MONTAN-J. MANZANARES-V. DE PAOLIS
G. GHIRLANDA, I sacramenti della Chiesa (Bologna 1989), p. 239. 
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gravely sick individual. A correct presentation of the sacrament should 
take its biblical, theological, historical, liturgical, pastoral, and canonical 
importance into account.2 Here, as is obvious, we are fundamentally lim
ited to this last area of importance. 

Pope Paul VI, in the Apostolic Constitution Sacram Unctionem In
firmorum, has presented the fundamental traits of its long and complex 
history. 3 The Pontiff observes that St. Mark sketches the establishment of 
the sacrament by Jesus Christ (Mk 6:13), while James announces it and 
recommends to the faithful: "Is anyone among you sick? Have the priests 
of the Church called and pray for him, anointing him with oil in the name 
of the Lord and the faithful prayer will save the sick man, and the Lord will 
make him rise up and if he has committed sins, these will be pardoned" 
(Jas 5:14-15). 

2. Testimonials about the administration of the anointing of the sick 
have existed since ancient times. Liturgical tradition determined in many 
ways the parts of the body of the sick person that should be anointed with 
the sacred oil, and the words that should be pronounced at the same time. 
The following formula was consolidated in the medieval Roman Church: 
"Through this holy anointing, may the Lord, in His most clement mercy, 
forgive you, whatever your offense may be." The teaching of the Church 
about this sacrament is contained in the documents of the Ecumenical 
Councils of Florence, Trent and Vatican IL Pope Paul VI decided to modify 
the sacramental formula so that it would "more clearly show, adding the 
words of James, the effects of the sacrament."4 And because in some re
gions, olive oil is difficult or impossible to obtain, he permitted the use of 
other types of vegetable oil. He also found it appropriate to simplify the 
same sacramental rite, regarding the amount of anointings and the parts of 
the body that should be anointed. The Pope has established the following 
procedure for the Latin rite: "the sacrament of the anointing of the sick is 
administered by anointing the forehead and hands with olive oil, or, de
pending on the circumstances, with another vegetable oil, which has been 

2. Cf. V. DE PA0LIS, "II Sacramento dell'unzione degli infermi," cit., p. ,  239; cf. A. CHAVASSE, 
Du III-e siecle a la reforme carolinguienne. Etudes sur l'onction des in/irmes dans l 'eglise 
latine du Ile au Xle siecle (Lyon 1942); C. ORTEMANN, Le Sacrament des Malades (Lyon 
1971); J.L. LARRABE, La Iglesia y el Sacramento de la Unci6n de los Enfermos (Salamanca 
1974); G. G0ZZELIN0, L'Unzione degli Infermi. Sacramento delta vittoria sulla malatia 
(Turin 1976); K. R0MANIUK, "Die Krankensalbung. Eine Bibeltheologische Studie,"  in 
Communio 12 (1983), pp. 413- 419; Z. ALSZEGHY, "Die Anthropologie der Krankensalbung," in 
ibid. , pp. 420-422; R. KACZYNSKI, "Die Feier der Krankensakramente. Ftir eine pastorale 
Praxis entsprechend der liturgischen Ordnung," in ibid. , pp. 423-436; N. SURES, "Die Tugend 
vollendet sich in der Schwachheit," in ibid. , pp. 437-443; H. URS VON BALTHASAR, "Geheimnis 
Tod," in ibid. , pp. 444-446. 

3. Ap. Const. Sacram Unctionem Infirmorum, November 30, 1972, in AAS 65 (1973), 
pp. 5-9 

4. Ibid. ,  p. 8. 
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duly consecrated, 5 pronouncing only once the following words: 'Through 
this Holy Anointing, may the Lord in his love and mercy help you with the 
grace of the Holy Spirit. May the Lord who frees you from sin save you and 
raise you up' . "  In urgent cases, only one anointing on the forehead is 
enough, or, when the particular situation of the sick person requires it, on 
any other part of the body-although preferably on the forehead-while 
the words of the formula are pronounced (cf. RA 23; c .  1000).6 

3. Liturgical law establishes, in its particular details, the entire cere
mony of the sacrament of the anointing. It also establishes the pastoral of 
the sick, generically defined in the indicated Apostolic Constitution and in 
the canon under analysis. 

In this regard, the rites presented and promulgated in Decree Infir
m is of the SCDW of 1972 7 are in effect. Barring cases of necessity ( cf. 
c. 1000 § 1), they should be maintained in their entirety. These rites clarify 
the meaning of suffering and of sickness in the mystery of salvation (Deer. 
Jnfirmis, I, 1-4) ,  regulate the administration of the sacrament of the sick 
(II, 5-31) , establish the duties and services for the sick (III, 32-37), indi
cate the competencies of the bishops' conferences regarding appropriate 
adaptations (IV, 38-39) and those that correspond to the ministers (V, 40-
41 ) . 8 Pope John Paul II has dedicated his Litt. Ap. Salvifici doloris of Feb
ruary 11 ,  19849 to the mystery of suffering in human life.  

The new sacramental formula, in contrast to the former one, ex
presses both the remission of sin as well as spiritual protection and help 
in the restitution of health. 10 The symbolism of the oil has its roots in the 
Old Testament and in the New Testament, and it expresses happiness and 
honor, consecration, treatment and exorcism. This third aspect is particu
larly manifest in the anointing of the sick: the recuperation of the health of 
the soul and of the body. 11 The Church does not admit sacramental autom
atism, and for that reason, the efficacy of the sacrament depends on the 
faith of the one who receives it and of the prayer of the Church. Anointing 
received with faith gives the strength necessary to identify with Christ, 
who suffers and is glorified. 12 The relationship between faith and the 

5. Cf. Ordo benedicendi Oleum catechumenorum et infirmorum et conficiendi 
Chrisma (Typis polyglottis Vaticanis 1970), no. 3. 

6. Ap. Const. Sacram Unctionem infirmorum, in AAS 65 (1973), p. 8. 
7. AAS 65 (1973), pp. 275-276. 
8. Cf. M. COLLINS, "Das Romische Rituale: Krankenseelsorge und Krankensalbung," in 

Concilium 27 (1991), pp. 93-103. 
9. AAS 76 (1984), pp. 201-250; cf. V. DE PAOLIS, "Il sacramento dell' unzione degli infermi," 

in A. LONGHITANO-A . MONTAN-J. MANZANARES-V. DE PAOLIS-G. GHIRLANDA, I sacramenti della 
Chiesa (Bologna 1989), p. 242. 

10. Cf. P. HEMPEREK, "Sakran1ent namaszczenia chorych (cc. 998-1007)," in Komentarz do 
Kodeksu Prawa Kanonicznego z 1983 r. , t. 3 (Lublin 1986), p. 1 77; D.N. POWER, "Das 
Sakrament der Krankensalbung. Offene Fragen," in Concilium 27 (1991), p .  155. 
1 1 .  Cf. V. DE PAOLIS, "Il sacramento dell'unzione degli infermi," cit., p .  243. 
12. Cf. ibid. Cf. also RA, 6-7. 
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sacrament-a question which is substantially identical to the problem of 
the subjective requirements to be able to receive it-constitutes an impor
tant point in the discussions of canonists and pastoralists. The administra
tion of the sacraments presupposes an objective faith (faith in the Church) 
and a subjective faith, the so-called "assensus fidei" (cf. Rom 10:14-15). 
The ecclesiastical legislator, taking the teaching of the Vatican Council II 
into account ( cf. SC 9) emphasizes the meaning of faith in the administra
tion of the sacraments ( cf. cc. 836, 840). Therefore, the pastors are bound 
to prepare the faithful and the community that has been entrusted to 
them, so that they can approach this sacrament fruitfully. Such application 
of the juridical norms that regulate its administration, and that are closely 
related to the prescribed liturgical actions, will be carried out in such a 
way that permits the liturgy of the anointing of the sick to help to sanctify 
human beings in Christ and in the adoration of God (cf. SC 10 b).13 

13. Cf. L. GEROSA, "Krankensalbung," in R. AHLERS-L. GEROSA-L. MOLLER, Ecclesia a 
sacramentis. Theologische Erwagungen zum Sakramentenrecht (Paderborn 1992), pp. 81-
82. 
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CAPUT I 
De celebratione sacramenti 

CHAPTER I 

The Celebration of the Sacrament 

Praeter Episcopum, oleum in unctione infirmorum adhi
bendum benedicere possunt: 

1 ° qui iure Episcopo dioecesano aequiparantur; 

2° in casu necessitatis, quilibet presbyter in ipsa tamen 
celebratione sacramenti. 

The oil to be used in the anointing of the sick can be blessed not only by a 
Bishop but also by: 

1 ° those who are in law equivalent to the diocesan Bishop; 

2° in a case of necessity, any priest but only in the actual celebration of 
the sacrament. 

SOURCES: c. 945; RA 21; Ordo Benedicendi Oleum Catechumenorum 
et Infirmorum et Conjiciendi Chrisma, 3 dee. 1970, 8 

CROSS REFERENCES: 209, 368, 381 § 2, 835 § 1, 847, 1004 § 1 

COMMENTARY ------

Bronisaw Wenanty Zubert, ofm. 

Blessing of the oil 

1. Blessed oil must be use for the valid administration of the sacra
ment of the anointing of the sick. In normal cases, oil blessed ("rite bene
dictum"; cf. c. 937 CIC/1917) by the diocesan bishop on Holy Thursday 
during the Holy Chrism Mass is used. The use of oil blessed by the dioce
san bishop has an ecclesial meaning: the bishop is the principal dispenser 
of the mysteries of God, and the moderator, promoter and custodian of all 
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liturgical life in the particular church which has been entrusted to him 
(cf. c. 835 § 1; RA, Praenotanda, 1-2). 1 For this reason, ecclesiastical 
"communio" is carried out in a very specific way, and all Christ's Faithful 
are bound to observe it ( cf. c. 209), so that they may enjoy the fruits of the 
salvific Passion and of the Resurrection of Christ. 2 However, this perspec
tive of the blessing proves to be problematic in the context of current pas
toral and liturgical practice. The legislator also admits the possibility of 
using oil that has been blessed by another bishop, as well as by those who 
are in law equivalent to the diocesan bishop ( cf. cc. 368, 381 § 2). 

2 .  Priests constitute the second group of ministers authorized to 
bless the oil. CJC/1917 established in c. 945 that a priest could bless the oil 
of the sick: "qui facultatem illud benedicendi a Sede Apostolica obtinu
erit. " Currently, on the contrary, any priest may bless it, but only in a case 
of necessity and only during the administration of the sacrament. Blessing 
should be carried out according to the provided rite.3 From the text of the 
canon, it seems lawful to conclude that this last possibility has an excep
tional sense to it, and that it can only be carried out when oil that has been 
blessed by a bishop is not available. 

The practice of blessing the oil in the administration of the sacrament 
is taken from non-Roman rites, and is comparable to the blessing of water 
for baptism during its administration. During the liturgical reform, espe
cially in the reform of the ritual, the tendency existed to unify the blessing 
of the matter of the sacrament with its administration, as is clearly shown 
in the rites of baptism. Regarding the anointing of the sick, such rule has 
not been applied, but a reflection of such is found in the Ordo, in the 
prayer of thanksgiving for the oil (RA, 75 i, 80). 4 For this reason, Power 
makes a critical reflection on the meaning of keeping a conceptual fiction: 
prayer of blessing and prayer of thanksgiving. An analysis of the respective 
contents shows insignificant differences. For this reason, one may ask if 
there are sufficient grounds, in the ecclesiological and sacramental as
pects , to bind the sacrament of the sick to the pastoral function of the 
bishop, given that the annual blessing of the oil of the sick has turned into 
a pure formality, without anything in common with real sacramental ser
vice for the sick. Certainly, the apparently simple question regarding the 

1. Cf. F.R. McMANUS, "The Sacrament of the Anointing of the Sick," in The Code of Canon 
Law. A Text and Commentary, J.A. CORIDEN-T J. GREEN-D.E. HEINTSCHEL (New York 1985), 
p. 704; D.N. POWER, "Das Sakrament der Krankensalbung. Offene Fragen," in Concilium 27 
(1991), p. 155. 

2. Cf. L. GEROSA, "Krankensalbung," in R. AHLERS-L. GEROSA-L. MOLLER, Ecclesia a 
sacramentis. Theologische Erwiigungen zum Sakramentenrecht (Paderborn 1992), p. 75. 

3. Cf. RA, 21 b; Ordo benedicendi Oleum catechumenorum et infirmorum et conficiendi 
Chrisma (Typis polyglottis Vaticanis 1970), no. 8. 

4. D.N. POWER, "Das Sakrament der Krankensalbung. Offene Fragen," in Concilium 27 
(1991), p. 155; F.R. McMANUS, "The Sacrament of the Anointing of the Sick," in The Code of 
Canon Law. A Text and Commentary, J.A. CORIDEN-T J. GREEN-D.E. HEINTSCHEL (New York 
1985), p. 705. 
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matter of the sacrament originates problems that require further and more 
profound ecclesiological reflection. 5 

3. A priest may bless oil "in case of necessity." The legislator does 
not define, however, the nature or the degree of such necessity. It is law
ful, therefore, to assume that the same minister should evaluate the spe
cific situation, keeping in mind that it should be a question of "vera 
necessitas" (RA, 21 b). But it seems that the "case of necessity" cannot 
only be limited to the danger of death. Such a restricted consideration 
would be in disagreement with cum mente legislatoris and would not cor
respond to the current pastoral reality. It would also contradict the dispo
sition of c. 1004 § 1 ,  which permits the repetition of the anointing of the 
sick. In any case, according to the Ordo: " ... Oleum benedicendum potest 
aut ab ipso presbytero def erri aut a familiaribus infirmi in vasculo conve
nienti parari. Quod vero post celebrationem supererit Olei benedicti, ad
dito bombacio igne comburatur" (RA, 22). 

The expression "in ipsa celebratione sacramenti" was added to com
plement and explain the sense of the text, given that, other than the dioce
san bishop and the juridical equivalent, practically no one may bless the 
oil for the sick outside of the administration of the sacrament. 6 

5. D.N. POWER, "Das Sakrament . . .  ," cit., pp. 155-156. 
6. Cf. F.R. McMANUS, "The Sacrament of the Anointing of the Sick," in The Code of Canon 

Law. A Text and Commentary, J.A. CORIDEN-T J. GREEN-D.E. HEINTSCHEL (New York 1985), 
p. 705. 

868 



ZUBERT 

1000 

Tit. V. Ch. I. The Celebration of the Sacrament c. 1000 

§ 1. Unctiones verbis, ordine et modo praescriptis in li
turgicis libris , accurate peragantur; in casu tamen 
necessitatis, sufficit unctio unica in fronte vel etiam 
in alia corporis parte, integra formula prolata. 

§ 2. Unctiones peragat minister propria manu, nisi gravis 
ratio usum instrumenti suadeat. 

§ l. The anointings are to be carried out accurately, with the words and in 
the order and manner prescribed in the liturgical books. In a case of 
necessity, however, a single anointing on the forehead, or even on an
other part of the body, is sufficient while the full formula is recited. 

§ 2. The minister is to anoint with his own hand, unless a grave reason in
dicates the use of an instrument. 

SOURCES: § 1: c. 947 § 1; Rituale Romanum, ed. typica 1925, Tit. VI, 
C. 2, 11; SC 75; RA 23, 24 
§ 2: C. 947 § 4 

CROSS REFERENCES: 

COMMENTARY ------

Bronislaw Wenanty Zubert, ofm. 

Manner of administering the sacrament 

This canon regulates the material dimension of the administration of 
the sacrament of anointing (§ 1), and the way in which it is to be carried 
out (§ 2).1 The legislator refers again to liturgical law, which urges respect 
for the words, the order and the manner prescribed in the liturgical books. 

l .  The liturgical norms that refer to the number of anointings, as well 
as the parts of the body that should be anointed, have been simplified. For 
this reason, the casuistry and minuteness that fatigues modern man and 
that has frequently, in the past, obscured the theological and pastoral sense 
of this sacrament, has disappeared. Even in the Roman Ritual of 1614, the 
anointing of the eyes, ears, nose, lips, hands, feet and kidneys is pre
scribed. It may be c. 947 § 2 of CJC/1917 that establishes that "Unctio 
renum semper omittatur." The promulgation of the Ritual of 1925, in turn, 
permitted the omission of the anointing of the feet, in accordance with that 
which is established in c. 947 § 3 of CJC/1917 ("Unctio pedum ex qualibet 

1. Cf. V. DE PAOLIS, "II sacramento dell' unzione degli infermi," in A. LONGHITANO-
A. MONTAN-J. MANZANARES-V. DE PAOLIS-G. GHIRLANDA, J sacramenti della Chiesa (Bologna 
1989), p. 244. 
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rationabili causa omitti potest"). On the contrary, the meaning of the 
anointing of the hands has been emphasized, because its origin and sym-
bology are bound to the New Testament (cf. Mk 6:5:  " ... he laid his hands 
upon a few sick people and healed them"; Lk 13 : 13: " ... and he laid his 
hands upon her, and immediately she was made straight, and she praised 
God").2 

The Vatican Council II also requested that this matter be reformed, 
and established that "the number of the anointings is to be adapted to the 
occasion" (SC 75). The Right of Anointing of Paul VI took this suggestion 
by the Council into account, and limited the number of anointings to two, 
on the forehead and the hands of the sick person, indicating that in case of 
necessity, the anointing on the forehead is sufficient (no. 23). The same rit
ual also states: "Nihil tamen impedit quominus, ingenio et traditionibus 
populorum attentis, numerus unctionum augeatur aut earum locus mute
tur, quad previdendum erit in Ritualibus particularibus conficiendis" 
(no.4). 

2. The legislator has assumed these liturgical prescriptions and has 
generally expressed them in this canon. Considering the aforementioned 
modification, it should be noted that this canon-in its contents and in its 
formulation- is almost identical to the parallel canon in C/C/1917 (c. 947 
§ 1), as well as the successive canons' schemata, previous to CIC (c. 189 
Schema "De sacramentis 1975," c. 954 Schema "CIC 1980," and c. 1001 
Schema "CIC 1982").3 

The "necessity" which the legislator mentions as the basis for the lim
itation on the anointing to the forehead or another part of the body, may be 
due to many different circumstances. For example, due to eminent danger 
of death, in which the shorter rite is used; due to a physical obstacle to the 
anointing of the hands; due to a large number of sick to whom the sacra
ment still must be administered at the same time, while respecting the en
tire rite, etc.4 In the canonical aspect, it must be emphasized that, for the 
validity of the sacrament, only one anointing is sufficient, preferably on the 
forehead, and pronouncing the sacramental formula. 5 

2. Cf. F.R. McMANUS, "The Sacrament of the Anointing of the Sick," in The Code of Canon 
Law. A Text and Commentary (New York 1985), p. 705; Rituale romano-seraphicum 
Ordinis Fratrum Minorum, 3rd ed. (Rome 1950), tit. II, ch. III, De sacramento extremae 
unctionis, pp. 21-22. 

3. Cf. respectively: Schema documenti pontificii quo disciplina canonica De 
sacramentis recognoscitur (Rome 1975); Schema Codicis Juris Canonici, Libreria Vaticana 
1980; Codex Juris Canonici. Schema novissimum, Civitas Vaticana 1982. 

4. Cf. F.R. McMANUS, "The Sacrament of the Anointing . . .  ," cit., p. 705. 
5. Cf. ibid. ; also V. DE PAOLIS, "Il sacramento dell' unzione . . .  ," cit., p. 244; K. LUDICKE, "Das 

Heiligungsamt der Kirche. Krankensalbung," in Miinsterischer Kommentar zum Codex Juris 
Canonici unter besonderer Beriicksichtigung der Rechtslage in Deutschland, Osterreich 
und der Schweiz, hrsg. K. LDDICKE (Essen 1985), c. 1000/1; E. SZTAFROWSKI, "Odnowione 
przepisy prawnoliturgiczne sakramentu namaszczenia chorych," in Prawo kanoniczne 19 
(1976), pp. 68. 
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3. The manner of administering the sacrament of anointing is very 
specifically regulated by the Right of Anointing, (64ff) ,  distinguishing the 
ordinary rite ( anointing in the home of the sick person or in the hospital) 
from the rite performed during Mass (nos. 80-82). The minister should 
know the subjective condition of the sick person, and consequently, 
choose the readings of the Holy Scripture, and the most suitable prayers. 
In choosing the readings, he must remember that they should mean-for 
the sick person and for those present-the Good News that may be re
ceived as the word of God that leads to faith, hope, trust and love.6 Such 
particularities should be considered with the sick person and with their 
family. This personal aspect of sacramental service, which lacks routine 
and stereotyped behaviors, may have an important influence on the fruit
ful way in which the sacrament is received and on the understanding of its 
meaning by those who participate in this celebration. 

4. According to § 2 of the canon, the minister should give the anoint
ing of the sick by direct physical contact with the body of the sick person, 
touching the indicated parts of the body with his own hand. Only a serious 
reason would justify the use of an instrument. The commentators on the 
Code agree that a grave reason would be the danger of infection to the 
minister and also extreme repugnance. In such cases, however, the minis
ter should use the same precautionary means against infection that are 
used by medical and sanitary personnel. 7 Excessive fear in the administra
tion of the sacrament would be out of place; the minister must remember 
that this attitude could hurt the dignity of the person who is suffering, who 
is at an old age or who is close to death. The Church teaches that the light 
of faith permits the Christian to more deeply know the mystery of suffer
ing and to live through it bravely. The Church also encourages the sick not 
to forget that they are loved by Christ, who visited and cured the sick, 
while others distanced themselves from or avoided them. A man who suf
fers is part of the communion of the faithful, who are called to give him 
help (RA, 1).8 "Not only should the sick person fight against their sickness, 
but doctors and all those who are in any way related to the sick person 
should also consider what they can do, examine or try to bring the sick 
physical and spiritual help" (RA, 3). For this reason, the minister of this 
sacrament-conscious that "a gravely sick person needs a special grace of 
God, so that he does not give up because he is discouraged, nor lose faith 
because he is tormented by temptations" (RA, 5)-cannot adopt an atti
tude that is distant, too prudent, that makes it difficult for the sick person 

6. Cf. M. COLLINS, "Das Romische Rituale: Krankenseelsorge und Krankensalbung," in 
Concilium 27 (1991), p. 94. 

7. Cf. Comm. 9 (1977), p. 341; F.R. McMANUS, "The Sacrament of the Anointing . . .  ," cit., 
p. 706. 

8. Cf. M. COLLINS, "Das Romische Rituale . . .  , "  cit., p. 100. 
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to feel the love of Christ and his proximity in the sacramental ministry. 9 In 
judging the reasons on which the act of anointing with an instrument is 
based, the minister must certainly take into consideration not only hy
gienic-medical reasons, but also and especially pastoral ones, the state of 
psychic conscience of the sick person and all other circumstances under 
which the sacrament is administered. 

9. Cf. ibid. 
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Curent animarum pastores1 et infirmorum propinqui, ut 
tempore opportuno infirmi hoc sacramento subleventur. 

Pastors of souls and those who are close to the sick are to ensure that the 
sick are helped by this sacrament in good time. 

SOURCES: c. 944; SC 73; RA 13, 43 

CROSS REFERENCES: 1004-1005 

COMMENTARY ------

Bronislaw Wenanty Zubert, ofm. 

Those responsible for the administration of the sacrament in the 
proper time 

This canon does not have a direct precedent in CJC/1917, although 
c. 944 of the CJC/1917 also expressed that it is necessary for the sacra
ment of the anointing to be administered with the following words: 
" ... omni studio et diligentia curandum ut infirmi, dum sui plene compotes 
sunt, illud recipiant." The interpretative context of such disposition was 
different, however, given that CJC/1917 regulated in a different way the 
issue of the person to whom the sacrament is to be given. The doctrinal 
source of the current norm is a disposition of the Vatican Council II, that 
has established that "as soon as anyone of the faithful begins to be in dan
ger of death from sickness or old age, the fitting time for him to receive 
this sacrament has certainly already arrived" (SC 73). This expression by 
the Council, as has already been stated, has a fundamental influence on 
the contemporary theological understanding of this sacrament, in pastoral 
practice and in the current ecclesiastical discipline in this matter. Even in 
the Schema "De sacramentis" of 1975, c. 944 of CJC/1917 was faithfully re
peated, in which it was expressly proven that it is not a necessary sacra
ment with "necessity as means" (necessitas medii) for salvation. This 
explanation corresponded to the sacramental theology of that time. Cur
rently, the theological meaning is expressed in c. 998. For this reason, the 
Schema of 1980 (c. 955) and the Schema of 1982 (c. 1002) now include the 
current version of the canon. 

The legislator establishes the duty to ensure that the sacrament be 
administered in "good time," specifying this moment in more detail in 

1. Cf. F.R. McMANUS, "The Sacrament of the Anointing of the Sick," in The Code of Canon 
Law. A Text and Commentary (New York 1985), p. 706. 
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cc. 1004-1005.2 The obligation contained in this norm should prevent the 
sacrament of the sick from being considered to be the sacrament of the 
dying. To judge the time of anointing as the last moment of life would in
still fear and would provoke confusion among the faithful. If it is to help 
the health of the body and of the spirit, it is more appropriately adminis
tered beforehand.3 The subjec ts of the juridic al duty mentioned in this 
norm are the pastors and those who are close to the sick person. Due to 
their ministry, pastors are the administrators of the means of salvation 
and, therefore, the juridical basis of their duty seems evident. Those who 
are close to the sick person are understood to be relatives, friends, or 
those who have taken care of the sick person during his illness ( doctors, 
nurses): all these people are committed to this care in the name of Chris
tian love.4 De Paolis is correct in emphasizing the need to renew the cate
chesis on the meaning of this sac rament and to instruc t  people in its 
nature, especially those who c are for the sick. 5 Those who are dedicated 
to the pastoral of the sick  must fulfill important obligations: they must 
show the faith of the Church in a dialogue with human hope, with fear and 
expectation. 6 

The canon does not mention the duty of the sick person to request 
the sacrament of anointing. Such duty derives from faith and from belong
ing to the Church, in that, all Christ's faithful are obligated to request and 
receive the means of salvation and of sanctification given by God through 
the Church. The Ordo also reminds that "In catechesi ... tradenda fideles 
ita instituantur ut ipsi U nctionem expetant et statim ac tempus oppor
tunum illam recipiendi datum fuerit, plena fide animique devotione suscip
iant, neve pravo usui sacramenti procrastinandi indulgeant" (RA 13). 7 The 
possibility of receiving the anointing "plena fide animique devotione" con
stitutes a decisive criterion in the determination of the "tempus oppor
tunum" (RA 13). 

2. Cf. ibid. 
3. Cf. V. DE PAOLIS, "Il Sacramento dell' unzione degli infermi," in A. LONGHITANO-

A. MONTAN-J. MANZANARES-V. DE PAOLIS-G. GHIRLANDA, I sacramenti della Chiesa (Bologna 
1989), p. 245. 

4. Cf. ibid.; also K. LDDICKE, "Das Heiligungsamt der Kirche. Krankensalbung," in 
Munsterischer Kommentar zum Codex Juris Canonici unter besonderer Berucksichtigung 
der Rechtslage in Deutschland, Osterreich und der Schweiz, hrsg. K. LDDICKE (Essen 1985), 
c. 1001/ l; F.R. McMANUS, "The Sacrament of the Anointing . . .  ," cit., p. 706. 

5. V. DE PAOLIS,"Il sacramento dell' unzione . . .  ," cit., p. 245. 
6. Cf. M. COLLINS, "Das Romische Rituale: Krankenseelsorge und Krankensalbung," in 

Concilium 27 (1991), pp. 94 and 101 .  
7 .  Cf. V. DE PAOLIS, "Il sacramento dell'unzione . . .  ," cit., p .  245; K. LDDICKE, "Das 

Heiligungsamt der Kirche . . .  ," cit., c. 1001/ l. 
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1002 

Tit. V. Ch. I. The Celebration of the Sacrament c. 1002 

Celebratio communis unctionis infirmorum, pro pluribus 
infirmis simul, qui apte sint praeparati et rite dispositi, 
iuxta Episcopi dioecesani praescripta peragi potest. 

The communal celebration of anointing of the sick, for a number of the 
sick together, who have been appropriately prepared and are rightly dis
posed, may be held in accordance with the regulations of the diocesan 
bishop. 

SOURCES: RA 17, 83 

CROSS REFERENCES: cc. 837 § 2, 835 § 1, 838 § 4, 843 § 1, 883,3°, 921 § 
1, 987, 1000, 1001 

COMMENTARY ------

Bronislaw Wenanty Zubert, ofm. 

Communal celebration of anointing of the sick 

1. The norm included in this canon is totally new. One will not find 
an analogous norm in CJC/1917, or in the many schemata previous to CIC. 
The proposal to finish c. 954 (Schema 1980) with the paragraph "de cele
bratione communitaria huius sacramenti" was judged negatively regarding 
"sufficiunt ea quae in Ordine liturgico habentur." 1 The canon has been 
written, therefore, with consideration of the current liturgical laws, which 
anticipate the communal anointing of the sick (RA, 83-92), while the indi
vidual administration remains-in accordance with c. 1000-the normal 
form of administrating the sacrament. It would be inappropriate to iden
tify the communal administration of the sacrament with that which is 
given to one or more sick people together in a small community of faithful 
(for example, the family, acquaintances, etc.) who actively participate in 
the communal celebration of the sacrament ( cf. c. 837 § 2). 2 A model of 
the liturgical formula in question is the communal administration of 
anointing which takes place during the numerous pilgrimages of the sick 
in the shrine, where in 1969 this rite was introduced experimentally.3 This 
form, however, somehow strays from the conception of continuous pasto
ral care of the sick anticipated in 42-48 of the Ordo, 4 among others. 

l. Comm. 9 (1977), p. 341; 15 (1983), pp. 214-215. 
2. Cf. F.R. McMANUS, "The Sacrament of the Anointing of the Sick," in The Code of Canon 

Law. A Text and Commentary (New York 1985), p. 706. 
3. Cf. ibid. ; also M. COLLINS, "Das Romische Rituale: Krankenseelsorge und 

Krankensalbung," in Concilium 27 (1991), p. 95. 
4. Cf. ibid. 
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2. In the case of a communal administration of the anointing, "Ad Or
dinarium loc i pertinet moderatio illarum celebrationum in quibus forte in
firmi diversarum paroeciarum vel valetudinariorum ad accipiendam 
sacram Unctionem adunantur" (RA, 17). There are more particular norms 
in the ritual, in the part entitled "De celebratione Unc tionis in magno 
coetu fidelium." The first part emphasizes that a communal rite c an be 
used-with the permission of the local ordinary-if a great number of 
faithful on the occasion of pilgrimages, meeting with the faithful of a dio
cese, city, or parish, or of a pious association of sick. A communal rite may 
also be used in hospitals. The loc al ordinary, or one of his delegates, 
should watch over the exact respect for the norms referred to, the way in 
which anointing is administered, the pastoral preparation, and the liturgi
cal ceremony. A communal anointing must be performed in the church or 
in another suitable place, where the sick and the faithful can easily con
gregate. The sick who receive the sacraments, as well as other sick people 
and the rest of the faithful who partic ipate in the ceremony, should re
ceive preceding pastoral preparation in order to feel total participation, 
which expresses paschal happiness due to this salvific occurrence ( cf. RA, 
83-84). Two common rites have been established: "extra missam" and "in
tra missam" (cf. RA, 86-92), everything seems to indicate that the precept 
of approaching the sacrament of penance before the rite of anointing 
should be kept, servatis servandis in both cases. 

3. In this canon, the legislator has expressed the aforementioned con
tents of the liturgical norms in an abbreviated legislative way. The commu
nal administration is conditional upon the fulfillment of some objective 
and subjective requirements. The former include not only the permission 
of the diocesan bishop, but also the respect for the prescriptions of this 
matter. From here it follows that the pastors are not permitted to organize 
a communal anointing without speaking with the bishop first. The bishop, 
in turn, should give suitable dispositions, if he judges it to be useful for the 
sick of a particular church (cf. cc. 835 § l ;  838 § 4).5 Among the subjective 
requirements that should be respected in a communal ceremony are ade
quate preparation and the right inner disposition of the sick. It can be ad
mitted that in this dec ision of the canon, in a slightly modified way, the 
juridical duty imposed on the pastors and on those who are close to the 
sick in c. 1001 has been repeated. This is true, even when the need to spe
cifically prepare the sick for a communal ceremony cannot be denied. By 
its nature, such a communal ceremony would be denied the intimacy of in
terpersonal relationships, characteristic of an individual c elebration. 
Therefore, a c ommunal ceremony does not exempt the pastors from an 

5. Cf. E. SZTAFR0WSKI, "Odnowione przepisy prawno-liturgiczne sakramentu namaszczenia 
chorych,"  in Prawo kanoniczne 19  (1976), pp. 76; P. HEMPEREK, "Sakrament namaszczenia 
chorych (cc. 998-1007)," in Komentarz do Kodeksu Prawa Kanonicznego z 1983 r. , t. 3 
(Lublin 1986), pp. 179. 
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adequate preparation for each one of the sick 6 Moreover, the requirement 
of an adequate inner disposition is not specific to this sacrament, given that 
said disposition is always required in the person who requests and receives 
a sacrament, except in the case of baptism of infants ( c f. c. 843 § 1; and, 
e.g., C. 987). 

4. At least two "liturgical agendas" belonging to the Polish diocese, 
the one belonging to Katowice and the one belonging to Opole, anticipate 
the possibility of a communal administration of the sacrament of anoint
ing. In accordance with these particular liturgical norms, at least once a 
year-preferably on July 6 (the holy day of Our Lady of health of the 
sick)-the Day of the Sick must be organized in each parish. In accor
dance with a decision made by the bishop of Katowice, on this day, during 
Holy Mass, the sacrament of anointing can be administered to those sick 
who wish to receive it. Such people should go to the secretary of the par
ish beforehand, if there are no specific prescriptions regarding the way in 
which one should prepare oneself to receive the sacrament, to register 
himself or herself in the book of the sick 7 The bishop of Opole has given, 
on the contrary, general permission to administer anointing-also during 
the annual Day of the Sick-to those who have been seriously sick for a 
long time and who have still not received the sacrament during this same 
illness.8 This "agenda" does not contain any more precise indications as to 
the preparation of the sick The choice as to the way in which each sick 
person who receives anointing will be prepared belongs to the pastors 
who are entrusted with pastoral care for the sick 

5. In this c ontext, an issue is posed which is not regulated directly by 
the Code: it is a question of the administration of the sacraments to a sick 
person who is "in proximo mortis periculo," in relation to the application 
of the continued rite of penance, anointing and viaticum. This rite has 
been introduced "quo facilius etiam casibus peculiaribus prospiciatur, qui
bus aut ex morbo repentino aliisve de causis fidelis in pr6ximo mortis 
periculo quasi ex improviso constituatur" (RA, 30). The three sacraments 
indicated here should be administered in such a case in the order estab
lished by the ritual. Therefore, the sick person should first be given the 
possibility of giving a sacramental confession (for the remission of sins), 
then the administration of anointing (to fortify him and to entrust him to 
Christ who suffers and who is adored) and lastly, be given the Viaticum 
(sac rament of love and of life in community with God and with the 

6. Cf. V. DE PA0LIS, "Il Sacramento dell'unzione degli infermi," in A. L0NGHITAN0-
A. M0NTAN-J. MANZANARES-V. DE PA0LIS-G. GHIRLANDA, I sacramenti della Chiesa (Bologna 
1989), p. 245. 

7. Naboeef stwa diecezji katowickiej. Agenda litrugiczna, oprac. zbiorowe Diecezjalnej 
Komisji Liturgicznej (Katowice 1987), p. 348. 

8. Agenda liturgiczna diecezji opolskiej. Naboienstwa, powicenia i bogosawiestwa. 
Wydanie studyjne, oprac. zbiorowe Diecezjalnej Komisji Liturgicznej (Opole 1981), p. 350. 
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brothers of faith).9 Due to an imminent danger of death, it may not always 
be possible to respect this order. In such a case, the possibility of the sac
ramental confession must be facilitated first; then the sick person should 
be administered the Viaticum, which every faithful is bound to receive 
when in danger of death (cf. RA, 30; c. 921 § 1); and when time permits, 
the anointing should be administered. On the contrary, if the faithful is not 
in conditions to receive the Viaticum, due to the illness, anointing should 
be administered (cf. RA, I b). 

This ceremony also anticipated the possibility of administering the 
sacrament of confirmation (RA, 31, 117, 124, 136-137), although it empha
sizes that the sacraments of anointing and of confirmation should not be 
administered one immediately after another. T his would permit, in fact, 
the possibility of diluting the difference between the two sacraments in 
which the anointing with oil is performed. If, however, it is urgent to ad
minister both sacraments, confirmation should be celebrated first, and 
anointing should be celebrated second. During said anointing, the imposi
tion of the hands on the head of the sick person is to be omitted (RA, 31 ). 10 

Regarding the administration of the sacrament of confirmation under such 
circumstances, it is necessary to abide by the disposition of c. 883, 3° 

(cf. RA, 31). 

9. Cf. V. DE PA0LIS, "Il sacramento dell' unzione . . .  ," cit, p. 246. 
10. Cf. E. SZTAFR0WSKI, "Odnowione przepisy prawno-liturgiczne sakramentu 

namaszczenia chorych," in Prawo kanoniczne 19 (1976), pp. 76; P. HEMPEREK, "Sakrament 
namaszczenia chorych (cc. 998-1007) ," in Komentarz do Kodeksu Prawa Kanonicznego z 
1983 r. , t. 3 (Lublin 1986), pp. 179. 
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1003 

Tit. V. Ch. II. The Minister of Anointing of the Sick c. 1003 

CAPUT II 
De ministro unctionis infirmorum 

CHAPTER II 
The Minister of Anointing of the Sick 

§ 1.  Unctionem infirmorum valide administrat omnis et 
solus sacerdos. 

§ 2. Officium et ius unctionis infirmorum ministrandi ha
bent omnes sacerdotes, quibus demandata est cura 
animarum, erga fideles suo pastorali officio commis
sos; ex rationabili causa, quilibet alius sacerdos hoc 
sacramentum ministrare potest de consensu saltem 
praesumpto sacerdotis de quo supra. 

§ 3. Cuilibet sacerdoti licet oleum benedictum secum
ferre ut, in casu necessitatis, sacramentum unctionis 
infirmorum ministrare valeat. 

§ 1. Every priest, but only a priest, can validly administer the anointing of 
the sick. 

§ 2. All priests to whom has been entrusted the care of souls, have the ob
ligation and the right to administer the anointing of the sick to those 
of the faithful entrusted to their pastoral care. For a reasonable 
cause, any other priest may administer this sacrament if he has the 
consent, at least presumed, of the aforementioned priest. 

§ 3. Any priest may carry the holy oil with him, so that in a case of neces
sity he can administer the sacrament of anointing of the sick. 

SOURCES: § 1: cc. 938 § 1, 939; RA 16 
§ 2: cc. 938 § 2, 939; RA 16, 18 
§ 3: SCRit Deer. Pientissima Mater, 4 feb. 1965 (AAS 57 
[ 1965] 409); SCCong Directorium Peregrinans in terra, 
30 apr. 1969, II, B, b (AAS 61 [1969] 375) 

CROSS REFERENCES: 
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COMMENTARY 

Bronislaw Wenanty Zubert, ofm. 

Minister of the anointing of the sick 

ZUBERT 

1. The legislator only dedicates one canon to the question of the min
ister of the sacrament of anointing (CJC/1917 regulated it in cc. 938-939). 
In this canon, the legislator establishes that only priests may validly ad
minister this sacrament; that those priests to whom the pastoral care of a 
determined community of faithful has been entrusted have the obligation 
and the right to administer it; and that any priest may administer it, if he 
has the consent, at least presumed, of the aforementioned priest. Finally, 
§ 2 establishes that any priest is authorized to carry the holy oil with him.1 

2. The writing of § 1 has not been easy. In the critical notes on c. 956 
in Schema 1980, it was proposed that the words "valide" and "omnis et so
lus" be omitted. Historical reasons were used to argue that this norm-at 
least for the first eight centuries of Christianity-should not be accepted; 
and even the Council of Trent speaks only of "ministro 'proprio'." There
fore, the following conception of the norm was proposed: "Minister pro
prius unctionis infirmorum est sacerdos." In response, it was only said 
that "melius est ut retineatur textus, ex c. 938 § 1 CIC desumptus," but no 
worthy argument was given for said "melius."2 In the documentation on 
which the norm is based (CJC/1917 and CIC), the decision of the Council 
of Trent and no. 6 of Right of Anointing are used as the historical justifica
tion for this disposition. Nevertheless, it is useful to indicate the concep
tion that was held at that time of "extreme unction" that was administered 
together with the sacrament of penance, a fact that probably influenced 
the Tridentine norm. 3 McManus' opinion is that the current norm excludes 
the possibility of the sacrament of anointing being administered by dea
cons. This was requested by the representatives of the particular churches 
of the United States, the Federal Republic of Germany, and other coun
tries, and was vividly argued, in post-conciliar theology and between the 
consultors that were part of the preparation of the successive schema of 

1. Cf. V. DE PAOLIS, "Il Sacramento dell'unzione degli infermi," in A. LONGHITANO-
A. MONTAN-J. MANZANARES-V. DE PAOLIS-G. GHIRLANDA, I sacramenti della Chiesa (Bologna 
1989), p. 246. 

2. Comm. 7 (1975), p. 36; 15 (1983), p. 215; cf. F.R. McMANUS, "The Sacrament of the 
Anointing of the Sick," in The Code of Canon Law. A Text and Commentary, J.A. CORIDEN
T.J. GREEN-D.E. HEINTSCHEL (New York 1985) , p. 707. 

3. Council of Trent, Sess . XIV, Doctrina de sacramento unctionis, ch. 3; Canones de 
sacramento extremae unctionis , c. 4: Conciliorum oecumenicorum decreta (J. ALBERIGO
J.A. DOSSETT!-P.P.JOANNOU-C. LEONARDI-P. PROD!, Eds) (Bologna 1973), p. 710 and 713; cf. 
V. DE PAOLIS, "Il sacramento dell'unzione . . .  ," cit., p. 246; D.N. POWER, "Das Sakrament der 
Krankensalbung. Offene Fragen," in Concilium 27 (1991), p. 156. 
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the Code. 4 The cited author supports the idea that the solution of the Code 
regarding the question of the minister must maintain the relationship be
tween the sacrament of anointing and the letter from James (St 5 ,  14). He 
adds that the Council of Trent's anathema is only meant for those who 
maintain the lay faithful ("aetate seniores in quavis communione") can ad
minister this sacrament. It must be critically added that in the Tridentine 
canon only the "solus sacerdos" is considered to be "minister proprius," 
which indirectly shows that the deacon does not possess the power to val
idly administer anointing. We could therefore agree with McManus' opin
ion that the Council of Trent did not directly resolve the question of the 
validity of the anointing administered by a deacon, but it must be added 
that such a solution would be useless, due to the expression "solus sacer
dos. "5 

The Instruction Ecclesiae de mysterio of August 15, 1997also alludes 
to the issue of the administration of the anointing of the sick 6 Art. 9 § 1 in
dicates, first, that the lay faithful can offer valuable collaboration in the 
field of the pastoral activity for the sick, given that they themselves are 
found in the front line in the world of pain and illness and care for the sick 
in the their gravest moments.7 Nevertheless, it notes that, "since they are 
not priests, in no instance may the non-ordained perform anointings either 
with the Oil of the Sick or ony other oil. "8 The paragraph unequivocally 
states: "With regard to the administration of this sacrament . . .  the priest is 
its only valid minister."9 No other can be considered an ordinary or ex
traordinary minister of the sacrament, and any action c ontrary to this 
princ iple would constitute simulation of the sacrament.10  It should be 
stressed that although the Instruction has been specifically approved by 
the Pope and as a result, according to PB 18, it has the force of law, in the 
area of the anointing of the sick it merely urges exact compliance with 

4. Cf. Comm. 9 (1977), p. 342-343; F.R. McMANUS, "The Sacrament of the Anointing . . .  ," 
cit. , p. 707; 0. STOFFEL, "Die Krankensalbung," in Handbuch des katholischen Kirchenrechts, 
hrsg . von J .  LISTL-H. MOLLER-H. SCHMITZ (Regensburg 1983),  p . 714;  A. Z IEGENAUS, 
"Ausdehnung der Spendevollmacht der Krankensalbung," in Munchener Theologische 
Zeitschrift 26 (1965), p. 345-363; PH. ROILLARD, "Le ministre du sacrement de l'onction des 
malades," in Nouvelle Revue Theologique 1 1 1  (1979), p. 395-402; A. TRlACCA, "La Chiesa e i 
malati: 'Fedelta' a Christo e 'adattamento' alle nuove situazioni storiche," in Il sacramento 
dei Malati (Quademi di Rivista Liturgica, Nr. 2, Turin 1975), pp . 58-74. 

5. Cf. F.R. MCMANUS, "The Sacrament of the Anointing . . . ," cit., p. 707. 
6. AAS 89 (1997), 852-877. 
7. Art. 9 § 1 .  The authors of the instruction invoke OUI, Praenotanda, 17. The functions of 

the lay faithful are described in the following terms: "The non-ordained faithful particularly 
assist the sick by being with them in difficult moments, encouraging them to receive the 
Sacraments of Penance and the Anointing of the S ick, by helping them to have the 
disposition to make a good individual confession as well as to prepare them to receive the 
Anointing of the Sick" (art. 9 § 1). However, it adds: "The non-ordained faithful should ensure 
that these are in no way regarded as sacraments whose administration is proper and 
exclusive to the Bishop and to the priest" (ibid.) 

8. Art . 9 § 1 .  
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existing laws; that is, it fulfills the administrative function of instructions, 
according to their juridical nature (cfr c. 34). 

Any priest who has been validly ordained always administers the 
sacrament of anointing validly. His current juridical state in the Church
for example, his ecclesiastical responsibilities, or he who has incurred an 
ecclesiastical penalty-has no influence over the validity of the adminis
tration of the sacrament of anointing. Any juridical limitation exclusively 
refers to the suitability of the sacramental action.1 1 

3. In § 2 of this canon, those who are bound and authorized to give 
anointing are indicated. These are all priests to whom the pastoral care of 
a determined community of faithful has been entrusted. The Right of 
Anointing expressly names bishops, parish priests and their collaborators, 
priests to whom the care of the sick and the old in hospitals have been en
trusted, superiors in seminarian communities, and superiors in communi
ties of clerical institutes. All those normally fulfill this sacramental service 
(RA 16), which is constituted as a juridical duty ("ex iustitia": cf. c. 939 
CJC/1917). 

Canon 530, 3° includes the administration of anointing of the sick 
among the functions especially entrusted to the parish priest. The current 
liturgical precepts ( cf. c. 2 )  broadened the field of ministerial service to 
which the aforementioned ministers were bound. This establishes that it is 
their obligation to prepare the sick, with the help of both the religious and 
lay faithful. It also indicates that the local ordinary must preside over the 
liturgy in which the faithful congregate to receive anointing together. If 
two or more priests participate in the rite of anointing of one sick person, 
one may pray, pronouncing the formula, and the others may divide the 
other parts of the rite between themselves. These include the initial rites, 
the reading of the word of God, invocations, exhortations, and the authori
zation of each to impose their hands. It also reminds that the priests who 
administer the sacrament with the consent, at least presumed, of the 

9. Art. 9 § l; cf. also c. 739 § 1 CCEO. The Instruction justifies this provis10n: 
"ecclesiastical legislation reiterates the theologically certain doctrine and the age-old usage 
[of the sacrament] in the Church" (art. 9 § 2). At the same time , it adds: "It must also be 
affirmed that the reservation of the ministry of Anointing to the priest is related to the 
connection of this sacrament to the forgiveness of sin and the worthy reception of the Holy 
Eucharist" (ibid.). In the list of sources, the Instruction mentions: St 5, 14-15; S. THOMAS, In 
IV Sent., d. 4, q. un. , Cone. Oecum. Trid. , Doctrina de sacramento extremae unctionis, cap. 3 
et can. 4 de estrema unctione; Catechismus Catholicae Ecclesiae, 1516 and c. 1003. 

10. Art. 9 § 2. The note refers to the penal norm of c. 1379, which for the crime of 
simulation of the administration of the sacraments orders an undetermined sentence ("iusta 
poena puniatur") and to c. 392 § 2 , which establishes that the bishop "is to ensure that abuses 
do not creep into ecclesiastical discipline , especially concerning . . .  the celebration of the 
sacraments ... " 

1 1. Cf. K. LDDICKE, "Das Heiligungsamt der Kirche. Krankensalbung," in Miinsterischer 
Kommentar zum Codex Juris Canonici unter besonderer Beri.icksichtigung der Rechtslage 
in Deutschland, 6sterreich und der Schweiz (Essen 1985) , c. 1003/ 1. 
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priest to whom the care of souls has been entrusted, must inform the par
ish priest of the chaplain of the hospital (RA, 16- 19). 12 

4. Priests to whom has not been entrusted the care of souls are 
bound ex sacerdotio ministeriali to administer this sacrament ("ex cari
tate": cf. c. 939 CIC/1917). Considering the salus animarum, the Code 
does not require excessive conditions: it is enough that the "rationabilis 
causa" and the "consensus saltem praesumptus" be present in specific sit
uations. Presumed consent should not, however, originate a useless repe
tition of the sacrament, without prejudice to that which is established in 
c. 1004. Ministers of non-Catholic churches, in which the sacrament of 
anointing of the sick is validly administered, may also administer it to the 
Catholic faithful, under certain conditions ( cf. c. 844 § 2; OE 27).13 

5. The norm in c. 946 of CIC/1917 on the way and place in which the 
oil of the sick should be kept has been omitted in the current Code. Such 
matter has been generically regulated in c. 84 7 § 2. The prohibition of the 
parish priest keeping oil in his home is no longer standing ( cf. cc. 946 and 
735 CIC 7). The Apostolic See, on February 4, 1965, authorized local ordi
naries to permit priests to carry the oil of the sick with them. 14 Currently, 
no type of permission is required, since c. 1003 § 3 authorizes all priests to 
carry blessed oil with them, in order to administer the sacrament in case 
of necessity; in this situation, the priest may also bless the oil ( cf. 
c. 999,2°). The priest who makes use of this right must keep the oil in a 
container made of a suitable material that is clean, in which enough oil 
may be kept, and dissolved, for practical reasons, in cotton. This practical 
norm is meant to make it possible for any priest to administer sacramental 
anointing in urgent situations ( cf. RA, 22).15 

12. Cf. F.R. MCMANUS, "The Sacrament of the Anointing . . .  ," cit., p. 707; P. HEMPEREK, 
"Sakrament namaszczenia chorych (cc. 998-1007)," in Komentarz do Kodeksu Praw a  
Kanonicznego z 1983 r., t. 3 (Lublin 1986), pp. 179-180. 

13. Cf. 0. STOFFEL, "Die Krankensalbung," in Handbuch des katholischen Kirchenrechts, 
hrsg. von L. LISTL-H. M0LLER-H. SCHMITZ (Regensburg 1983), p. 714; F.R. MCMANUS, "The 
Sacrament of the Anointing . . .  ," cit., p. 707; B.W. ZUBERT, "Interkomunia w swietle nowego 
Kodeksu," in Prawo Kanoniczne 31 (1986) nr 1-2, pp. 24-25. 

14. SCR, Deer. Pientissima Mater, AAS 57 (1967), p. 409; cf. SCCong, Dir. Peregrinans in 
terra, April 30,  1969 ,  AAS 6 1  ( 1 969) ,  p. 375; F. R. MCMANUS, "The Sacrament of the 
Anointing . . .  ," cit. , p. 708. 
15. Ibid.; cf. V. DE PA0LIS, "II Sacramento dell'unzione . . .  ," cit., p. 247; P. HEMPEREK, 

"Sakrament namaszczenia . . .  ," cit., p. 180. 
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CAPUT III 
De tis quibus Unctio infirmorum conferenda sit 

1004 

CHAPTER III 

Those to Be Anointed 

§ 1. Unctio infirmorum ministrari potest fl.deli qui,  
adepto rationis usu , ob infirmitatem vel senium in 
periculo incipit versari. 

§ 2. Hoc sacramentum iterari potest, si infirmus , post
quam convaluerit , denuo in gravem infirmitatem 
inciderit aut si, eadem infirmitate perdurante, dis
crimen factum gravius sit. 

§ 1. The anointing of the sick can be administered to any member of the 
faithful who, having reached the use of reason, begins to be in danger 
by reason of illness or old age. 

§ 2. This sacrament can be repeated if the sick person, having recovered, 
again becomes seriously ill or if, in the same illness, the danger be
comes more serious. 

SOURCES: § 1: c. 940; Prns PP. XII, Let. Explorata res, 2 feb. 1923; SC 
73; RA 8, 10, 11, 12 
§ 2: RA 9 

CROSS REFERENCES: cc. 11, 97 § 2, 1001, 1005 

COMMENTARY ------

Bronislaw Wenanty Zubert, ofm. 

Subject of the sacrament of anointing 

1. Chapter III ("Those to be anointed") begins with c. 1004, which 
constitutes a general norm that refers to the sacrament of anointing; the 
other three canons of this chapter ( cc. 1005-1007) regulate particular 
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subjective cases. The legislator precisely indicates the people who may re
ceive this sacrament, while keeping in mind the new perspective of the 
Vatican Council II, the post councilor pontifical documents, and the com
petent Congregations. It is an exact description of the spiritual , psychical 
and physical state of the subject of the sacrament, so that the administra
tion of the anointing corresponds to the contemporary thought of the 
Church.1 

Paragraph 1 of this canon establishes the general criteria related to 
the subjects of the sacrament, to indicate who may receive it; on the other 
hand § 2 defines the criteria for its possible repetition. 2 

2. Canon 940 § 1 of CJC/1917, which refers to the subject, had a nega
tive formulation, and the words "non nisi" limited the possibility of admin
istering the sacrament exclusively to the sick who are in danger of death. 
The current formulation, on the contrary, is positive, and particularizes 
the disposition of c. 1001, which indicates that the administration of the 
sacrament should be made "tempore opportuno." The subjects who may 
receive it are the faithful, in other words the baptized persons, who have 
reached the use of reason (cf. cc. 97 § 2 ,  11). This last requirement is un
derstandable in that it is due to the anointing that the remission of sins is 
received- in case it is necessary. For this reason, the anointing becomes 
an improvement on Christian penance ( cf. RA, 6). 3 It is precisely this con
sequence of the sacrament that requires the use of reason. 

The greater argument in this matter is the way in which illness and 
old age are to be defined. Above all, it must be indicated that the legislator 
does not mention the nature of the illness. It is enough that it be grave, 
given that only grave sickness brings with it the danger of death, or-as 
the canon plainly indicates-it should be a question of an illness due to 
which the sick "begins to be in danger." The degree of danger is especially 
difficult to define in psychiatric illnesses; therefore, it is advisable that the 
minister consult competent people, and ,in case of doubt, make use of the 
disposition in c. 1005.4 In the debates on the various proposals for the 
writing of this § 1, it was proposed that a distinction be made between 
those situations in which the anointing could be administered ("potest 

1. Cf. F.R. McMANUS, "The Sacrament of the Anointing of the Sick," in The Code of Canon 
Law. A Text and Commentary, J.A. CORIDEN-T J. GREEN-D.E. HEINTSCHEL (New York 1985), 
p. 708; V. DE PAOLIS, "Il Sacramento dell'unzione degli infermi," in A. LONGHITANO-A. MONTAN-
J. MANZANARES-V. DE PAOL!S-G. GHIRLANDA, I sacramenti della Chiesa (Bologna 1989), p. 247. 

2. V. DE PAOLIS, "Il sacramento dell'unzione . . .  ," cit., p. 247. 
3. Cf. Comm. 15 (1983), p. 215; V. DE PAOLIS, "Il sacramento dell' unzione . . .  ," cit., pp. 247-

248;  F. R.  MCMANUS, "The Sacrament of  the Anointing . . .  , "  c it . ,  p .  708;  L .  GEROSA, 
"Krankensalbung," in R. AHLERS-L. GEROSA-L. MOLLER, Ecclesia a sacramentis. Theologische 
Erwiigungen zum Sakramentenrecht (Paderborn 1992), p. 74. 

4. Cf. F.R. McMANUS, "The Sacrament of the Anointing . . .  ," cit., p. 708. 
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ministrari"), and those in which it must be administered ("debet minis
trari"). This proposal, however, was not accepted. 5 The introduction of the 
terms "periculose aegrotare," "graviter aegrotare," "incipit periculose ae
grotare" was discussed, as well as the composition of the term "pericu
lum" with the term "mortis." Finally, in order to agree with the canonical 
and the liturgical norms ( cf. RA, 8 and 12; SC 73), the current version of 
the canon was accepted. 6 No reference was made regarding surgical inter
ventions,given that this question is regulated in the liturgical norms ( cf. 
RA, 10). 7 The current textual tone of the canon is now found in c. 957 § 1 
of Schema of 1980 and in c. 1004 § 1 of Schema of 1982. Only in c. 183 § 1 
of Schema "De sacramentis" of 1975 will we still find a restrictive text, 
whose introduction includes the words "tantummodo" and "graviter ae
grotat." 

3. People of an old age are also subjects of the sacrament of anoint
ing. In accordance with the Ordo, the anointing may be administered to 
these people from the moment in which their strengths startto diminish, 
even if there is still no suspicion of a grave illness (RA, 11). However, the 
practice of administering anointing indiscriminately to all the people who 
have surpassed a certain age limit (for example, 70 years) seems to be a 
distortion of the thought of the legislator. The German bishops' confer
ence has expressly prohibited this.8 Therefore, regarding the elderly, it is 
required that "their strength be extremely deteriorated." Nevertheless, it 
appears that, as in the way in which the gravity of an illness is established, 
in this case it would also be enough-as the Right of Anointing, 8 states
that a "prudent, credible judgment be made calmly and after having con
sulted-when this is possible-a doctor. "9 

One thing seems clear: due to the introduction of the expression "in 
periculo incipit versari" it is not necessarily required that the sick or eld
erly person be in direct danger of death. The necessary relationship be
tween illness and death is not detached in the Ordo or in the Apostolic 
Constitution Sacram Unctionem Infirmorum, although in the discus
sions previous to the writing of this canon, in spite of the fact that the 
word "mortis" was omitted from the canon, together with the word "peric
ulum," the following was clarified: "sufficienter intelligitur de hoc agi. "10 

It is not a question, therefore, of minimizing the gravity of the illness, but 
of suppressing the doubts regarding if it can be administered or not, when 

5. Comm. 9 (1977), p. 343. 
6. Comm. 15 (1983), p .  215. 
7. Ibid., p. 216. 
8. "Erklarung der Deutschen Bischofskonferenz zur Krankenpastoral" z 20. 11 . 1978, in 

Sekretariat der Deutschen Bischofskonferenz, Hf. 19 (Bonn 1978), pp. 3ff; cf. 0. STOFFEL, 
"Die Krankensalbung," in Handbuch des katholischen Kirchenrechts, hrsg. von J. LISTL-
H. MDLLER-H. SCHMITZ (Regensburg 1983), p. 714. 

9. Cf. V. DE PAOLIS, "Il sacramento dell' unzione . . .  , "  cit., p. 248. 
10. Cf. Comm. 15 (1983), p. 215. 
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it seems that it would be advisable and fruitful. On the other hand, the 
legislator wishes to modify the past statements, when the anointing was 
reserved for people who were in extremis. 11  

In short, it is a question of a grave state that originates deep suffering 
and includes the risk of loss of life. 

4. An exact analysis of the canon, the context, and the suitable litur
gical norms-especially regarding the community administration of the 
sacrament-permits one to think that the way in which the norm is writ
ten, regarding those who receive the sacrament, is relatively extensive and 
also includes people who are able to reach the church on their own. 
D. Power spreads G. Gozzelino's consideration in his warning that if the 
sacrament of anointing is not only to improve the health of the sick, but is 
also to reinforce the faith and trust in God, to help the person to overcome 
the fear of death and to have victory over the temptations of the evil spirit, 
then the physical state of the sick person should not be the exclusive cri
terion on which its administration is based; his psychical and spiritual 
states should also be considered. Approaching the anointing with faith 
and with a suitable spiritual disposition causes its supernatural fruitful
ness and efficiency. 12 Moreover, this is the express teaching of the Church 
in Right of Anointing, 13 , which invites the faithful not to err when re
questing the sacrament. 

5. Paragraph 2 regulates that which relates to the reiteration of ano
inting. Said regulation is found in its parallel text in c. 940 § 2 of CJC/1917. 
The decision of CJC/1917 was based on the teaching of the Council of 
Trent, and permitted the repeating of the sacrament if the sick person, hav
ing recovered, once again "in aliud simile vitae discrimen inciderint."13 Dur
ing the works of preparation of the Apostolic Constitution Sacrosanctum 
Concilium it was desired that this limitation be omitted, but later, in a 
counciliar discussion, this proposal was withdrawn due to some persistent 
theological and historical ambiguities. The current disposition of the Code 
is not based, therefore, on the teaching of the Vatican Council II, but on the 
declaration of Paul VI in the Apostolic Constitution Sacram Unctionem in
firmorum and on the decision of Right of Anointing, 9. 14 Its introduction in 
the Code did not raise particular doubts, as the various proposals of the 
previous schemata issued: c. 183 § 2 od Schema "De sacramentis" (1975); 
c. 957 § 2 of Schema 1980; and c. 1004 § 2 of Schema 1982.15 

11 .  Cf. F.R. McMANUS, "The Sacrament of the Anointing . . .  ," cit., p. 709. 
12. Cf. D.N. POWER, "Das Sakrament der Krankensalbung. Offene Fragen," in Concilium 27 

(1991), pp. 158-159; G. GOZZELIN0, L' unzione degli infermi. Sacramento della vittoria sulla 
malattia (Turin 1976), pp. 157-161.  
13.  Council of Trent, Sess. XIV, Doctrina de sacramento unctionis, ch. 3,  in Conciliorum 

oecumenicorum decreta , (J. ALBERIG0 . . .  Eds) (Bologna 1973), p. 711; cf. F.R. MCMANUS, "The 
Sacrament of the Anointing . . .  ," cit., p. 709. 
14. Cf. F.R. McMANUS, "The Sacrament of the Anointing . . .  ," cit., pp. 709-710. 
15. Cf. Comm. 7 (1977), p. 343. 
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According to the content of the canon, the sacrament of anointing 
may be reiterated under two circumstances: a) if the sick person, once he 
has recovered his health, becomes gravely sick again; b) if, during the 
same illness, the danger becomes graver. The basis of a new administra
tion of anointing is therefore, in both cases, a state of health that becomes 
worse, being this circumstance that which should be considered in order 
to repeat the sacrament. 16 McManus believes that it would be incorrect to 
regularly repeat the sacrament, for example every week or month. 17 Lu
dicke, on the contrary, believes that regular reiteration of anointing to 
people who suffer from long illnesses is not in disagreement with the cur
rent concept of the sacrament, especially in the case of community admin
istration.18 It seems difficult to formulate a valid universal principle with a 
good basis. The decision as to the reiteration of anointing corresponds in 
each specific case to the minister, who should prudently judge the state of 
health of the sick person and consider his psychical and spiritual condi
tions, and if the sacrament is requested maturely. 

16. Cf. P. HEMPEREK, "Sakrament namaszczenia chorych (cc. 998-1007)," in Komentarz do 
Kodeksu Prawa Kanonicznego z 1 983 r. , t. 3 (Lublin 1986), p .  181 ;  V. DE PAOLIS, "Il 
sacramento dell'unzione . . .  ," cit., p. 249; F.R. McMANUS, "The Sacrament of the Anointing . . .  , "  
cit., p .  710. 
17. F.R. MCMANUS, "The Sacrament of the Anointing . . .  ," cit., p. 710. 
18. K. LDDICKE, "Das Heiligungsamt der Kirche. Krankensalbung," in Miinsterischer 

Kommentar zum Codex Juris Canonici unter besonderer Beriicksichtigung der Rechtslage 
in Deutschland, 6sterreich und der Schweiz, hrsg. K. LDDICKE (Essen 1985), c. 1004/ 1 .  
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1005 

Tit. V.  Ch. III. Those to Be Anointed c. 1005 

In dubio utrum infirmus rationis usum attigerit, an peri
culose aegrotet vel mortuus sit, hoc sacramentum minis
tretur. 

If there is any doubt as to whether the sick person has reached the use of 
reason, or is dangerously ill, or is dead, this sacrament is to be adminis
tered. 

SOURCES: c. 941; RA 15, 135; PAULUS PP VI, Hom., 5 oct. 1975 

CROSS REFERENCES: c. 1004 § 1 

COMMENTARY ------

Bronislaw Wenanty Zubert, ofm. 

Administration of the sacrament in doubtful cases 

1. This canon regulates the administration of anointing in three par
ticular situations, in which the following are questionable; a) whether the 
sick person has reached the use of reason; b) if he is dangerously ill; c) if 
the subject is dead or not. In these three cases, c. 941 of CJC/1917 only al
lowed the administration of the sacrament sub condicione. On the other 
hand, it is understood that the sacrament of anointing is not one of the 
sacraments that imprint a character (character indelebilis), and there
fore, it may be repeated. 1 From a theological point of view, this reason 
was probably decisive when the preceding law was modified. From a prac
tical point of view it was a question, according to McManus, of eliminating 
any unforeseen scruples on the part of the minister when he uses the con
ditioned formula, and of abolishing pastoral abuses (the rejection of the 
administration of anointing in doubtful cases).2 On the other hand, a pas
toral reason was also considered during the discussion regarding the 
wording of the norm. When an unconditional and obligatory concept of 
administration was indicated, as it appeared in c. 958 of Schema 1980, and 
the decision of Right of Anointing, 15 was opposed ("Si vero dubitat [sac
erdos] num infirmus vere mortuus sit, potest hoc sacramentum ei sub con
ditione praebere"), the response was that it was better to stay true to the 

1. K. LDDICKE, "Das Heiligungsarnt der Kirche. Krankensalbung," in Munsterischer 
Kommentar zum Codex Juris Canonici unter besonderer Berucksichtigung der Rechtslage 
in Deutschland, Osterreich und der Schweiz, hrsg. K. LDDICKE (Essen 1985), c. 1005/ 1 .  

2. F.R. McMANUS, "The Sacrament of the Anointing of the Sick," in The Code of Canon 
Law. A Text and Commentary, J.A. CORIDEN-T J. GREEN-D.E. HEINTSCHEL (New York 1985), 
pp. 710. 
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proposed text, so that, in case of doubt, the sick would not be deprived of 
the sacrament. 3 

a) The first doubt is whether children or mentally handic apped 
adults have reached the use of reason. It seems that, regarding the mental 
development of children, the liturgical normative c learly regulates this 
question in establishing that "pueris ... sacra Unctio eo iam tempore min
istrari potest, cum talem habent usum rationis, ut hoc sacramento confor
tari possint" (RA 12). The possibility of a fruitful strengthening (spiritual, 
physical, and mental), through the reception of anointing, constitutes the 
exact criterion of judgment regarding the degree of the use of reason that 
is required. The same criterion can be used for people who are mentally 
limited. If the minister has doubts about the subject having reached a cer
tain level of use of reason or not, he should administer anointing. The re
quirement of a minimal mental level is related to the sacramental effects 
of anointing; nevertheless, it is not essential that the child or the develop
mentally retarded person be able to commit sins and have the necessity of 
their remission.4 

b) The second doubt refers to the situation in which the illness is 
truly serious. The disposition of the canon interpreted here is only an ex
tension- related to the cases of doubt-of the decision found in c. 1004 
§ 1 (see commentary).5 For this reason, in fact, the way in which "serious
ness" is judged is identical: "In judging the seriousness of the illness, it is 
enough to have a prudent and probable opinion, that lacks any sort of an
guish. If necessary, a doctor may be consulted." (RA 8). 

c) The third type of doubt deals with the question of whether the 
sick person is still alive or not. None of the seven sacraments may be ad
ministered when it is certain that the person is dead; nor is anointing a 
sacrament "of the dead." However, if death is in doubt, it is necessary to 
administer it. The minister's judgment is also extremely important in this 
case; he should consult a competent person ( a doctor or a nurse) before 
making said judgment. But if the priest has been called to the bedside of 
the sick person when the latter is already dead, then, in accordance with 
the Ordo: "Deum pro illo deprecetur, ut a peccatis absolvat et in regnum 
suum c lementer admittat; Unctionem vero sacerdos ne administret" 
(RA 15). 

2. The legislator's position, expressed in this canon and in the corre
sponding liturgical norms that relate to doubtful cases, has been shown to 
be very flexible and suitable regarding pastoral need. Certainly, any scru
ples or fear that the minister might have when making the right dec ision 

3. Comm. 15 (1983), p. 216; cf. c. 184 Schema "De sacramentis" ( 1975) in Comm. 9 (1977), 
p. 344; cf. also F.R. McMANUS, "The Sacrament of the Anointing . . .  ," cit., pp. 710. 

4. Cf. F.R. McMANUS, "The Sacrament of the Anointing . . .  ," cit., p. 710. 
5. Cf. F.R. McMANUS, "The Sacrament of the Anointing . . .  ," cit., p. 710. 
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would be groundless and, in fact, would be out of place. 6 In each one of 
the aforementioned doubts, the sacrament of anointing should be adminis
tered unconditionally, as the text and the written context of the canon 
show; it is necessary, therefore, to interpret the liturgical decisions 
(RA 15, 135) in accordance with the standing canonical norm. For this rea
son, the opinion of 0. Stoffel, who was steadily in favor of the administra
tion of the sacrament of anointing sub condicione in doubtful cases 
related to the three situations described here, does not seem appropriate. 7 

The use of the term "doubt" in the norm does not seem to claim to be 
an exhaustive determination of all the possible cases; for this reason, if 
the minister finds himself in other doubtful situation, he should make use 
of what he finds in the canon. 

6. Cf. K. LDDICKE, "Das Heiligungsamt der Kirche . . .  ," cit., c. 1005/ 1 .  
7. Cf. 0. STOFFEL, "Die Krankensalbung," in Handbuch des katholischen Kirchenrechts, 

hrsg. von J. LISTL-H. MDLLER-H. SCHMITZ (Regensburg 1983), p. 714 
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1006 Infirmis qui, cum suae mentis compotes essent, hoc sa
cramentum implicite saltem petierint, conferatur. 

This sacrament is to be administered to the sick who, when they were in 
possession of their faculties, at least implicitly asked for it. 

SOURCES: c. 943; RA 14 

CROSS REFERENCES: cc. 213, 843 § 1 

COMMENTARY 

Bronislaw Wenanty Zubert, ofm. 

Administration to those deprived of their faculties 

In normal situations, it is required that the people who have the use 
of reason request the sacraments in order to receive them (cf. c. 843 § 1). 
By way of this petition, the internal sacramental intention is exteriorized, 
although it should be kept in mind that in order for the sacrament to be 
valid it is enough that the intention be habitual. The existence of a petition 
for the sacrament is supposed in the faithful who wishes to do everything 
necessary for his salvation, who accepts the truths of Christian faith, who 
lives according to his own conscience and whose sacramental life has 
been in accordance with his own possibilities. Even if this faithful had not 
explicitly exteriorized his intention of receiving the sacrament of anoint
ing of the sick, it is understood that he, at least implicitly, wants it.1 

The current norm is a simplified version of c. 943 of CJC/1917. How
ever, the acceptance in previous law of the sufficiency of the interpretative 
manifestation of habitual intention ("verisimiliter petiisent") created some 
difficulties in the interpretation. It is because interpretative intention does 
not exist de facto, that it is not sufficient to receive the sacrament. There
fore, what was admitted was the sufficiency of the interpretative expres
sion of habitual intention.2 Once more, the decision of the Ordo shows this: 
"Infirmis, qui licet sensus vel usum rationis amisserint, sacram Unctionem, 

1. Cf. K. LDDICKE, "Das Heiligungsamt der Kirche. Krankensalbung," in Milnsterischer 
Kommentar zum Codex Juris Canonici unter besonderer Berilcksichtigung der Rechtslage 
in Deutschland, Osterreich und der Schweiz, hrsg. K. LDDICKE (Essen 1985), c. 1006/ 1 ;  
V. DE PAOLIS, "Il sacramento dell' unzione degli infermi, " in  A .  LONGHITANO-A. MONTAN-
J. MANZANARES-V. DE PAOLIS-G. GHIRLANDA, I sacramenti della Chiesa (Bologna 1989), p. 249. 

2. Cf. M. CONTE A CORONATA, Institutiones iuris canonici. De sacramentis. Tractatus 
canonicus, vol. I, (Turin 1963), no. 551. 
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dum suae mentis compotes essent, ut credentes verisimiliter petiissent, 
sacramentum praeberi potest" (no. 14). 

In c.186 of Schema "De sacramentis" of 1975 , we find the canon in its 
current form. In spite of the fact that the critical notes on this proposal re
quested a slightly different wording (c . 191 Schema 1975), and even 
though the interpretative petition takes it into consideration ("verisimi
liter petiisent"), the opinion that the text of c. 185 "magis incisivus sit" pre
vailed, and therefore it was decisively approved. 3 Neither c. 959 of Schema 
of 1980 nor c. 1006 of Schema of 1982 was modified. 

It seems that the standing solution to the matter of the petition of the 
sacrament is, from the written and logical points of view, better than the 
previous one. In fact, the construction of the interpretative intention of 
the subject is unsuitable to configure a right to the sacraments. On the 
other hand, the sufficiency of an interpretative expression of the intention 
that in fact exists, if only implicitly, somehow affec ts the internal logic of 
the juridical norm. The c urrent formulation is, therefore , better and 
should not create difficulty in its interpretation or in its application. For 
these reasons it is difficult to agree with McManus' interpretation that the 
analyzed c anon is substantially identical to the corresponding liturgical 
norms. 4 In accordance with the legislator's decision, the administration of 
the anointing in the described situation is obligatory, which is not con
cluded with the norm of Right of Anointing, 14. Furthermore, a more sim
ple formulation of the expression of the petition for the sacrament makes 
the minister's job less difficult. The introduction of the simple presump
tion of the intention and the petition for the sacrament exist in a believer 
who, even when deprived of the use of reason, seems to be sufficiently ap
propriate in the many pastoral situations. It should also be observed that 
the faithful who expresses the petition for the sacrament, even only in this 
way, has the right to receive it (cf. cc . 213 , 843 § 1). An illness, especially 
an unforeseen one, may obstaculize or even impede that the person make 
a proper petition for the sacrament of anointing. However, if when consid
ering his life, it can be supposed that he strived to receive the sacraments, 
then he has the right to receive the anointing in a situation that is danger
ous to his life. 5 

3. Cf. Comm. 9 (1977), p. 344. 
4. F.R. MCMANUS, "The Sacrament of the Anointing of the Sick," in The Code of Canon 

Law. A Text and Commentary, J.A. CORIDEN-T J. GREEN-D.E. HEINTSCHEL (New York 1985), 
p. 711. 

5. Cf. K. LDDICKE, "Das Heiligungsamt der Kirche . . .  , "  cit., c .  1006/1. 
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1007 Unctio infirmorum ne conferatur illis, qui in manifesto 
gravi peccato obstinate perseverent. 

The anointing of the sick is not to be conferred upon those who obsti
nately persist in a manifestly grave sin. 

SOURCES: c. 942 

CROSS REFERENCES: cc. 884 § §1-4, 915, 1184 §1 

COMMENTARY ------

Bronislaw Wenanty Zubert, ofm. 

Prohibition of the administration of the sacrament 

Canon 942 of CJC/1917 contained a norm that was almost identical 
with what is expressed in this c. 1007. The history of the drafting of the 
current canon shows that its introduction in the new Code did not pro
voke any particular doubt from the consultors. Only in c. 185 of Schema 
"De sacramentis" of 1975 were the terms abbreviated and modified in rela
tionship to those that appeared in the old code. The expression that con
sidered the administration of the sacrament in dubio sub condicione was 
omitted. The successive legislative proposals ( c. 960 of Schema 1980, and 
c. 1006 of Schema 1982) are almost identical , in their terminology and con
tent, to the standing norm. 

This canon constitutes a limit on the exercise of the subjective rights 
of the ecclesiastical community, and for this reason it should be inter
preted strictly (cf. c. 18). Therefore, only those who are known to "obsti
nately persist in a manifestly grave sin" can be deprived of the sacrament 
of anointing. Two conditions are required: obstinacy and manifestly mor
tal sin. The subjective attitude described by the legislator is identical to 
the way in which it is described in the case of possible denial of the Eu
charist (c. 915) and of ecclesiastical funeral rites (c. 1184 § 1). Therefore, 
the principles of interpretation for the quoted canons should also be ap
plied in the case of denial of the sacrament of anointing. 1 

1. K. LtJDICKE, "Das Heiligungsamt der Kirche. Krankensalbung," in Miinsterischer 
Kommentar zum Codex Juris Canonici unter besonderer Berilcksichtigung der Rechtslage 
in Deutschland, Osterreich und der Schweiz, hrsg. K. LtJDICKE (Essen 1985), c. 1007/1; 
V. DE PAOLIS, "Il Sacramento dell'unzione degli infermi," in A. LONGHITANO-A. MONTAN
J. MANZANARES-V. DE PAOLIS-G. GHIRLANDA, I sacramenti della Chiesa (Bologna 1989), p. 249. 
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The enumeration in c. 1184 § 1,1°-2° (notorious apostates, heretics 
and schismatics, and persons who had chosen the cremation of their own 
bodies for reasons opposed to the Christian faith) should be taken into ac
count. This enumeration supposes an express example of the sins that the 
legislator considers to be grave. It should be kept in mind that in our case 
it would be morally difficult to confirm the existence of obstinacy in a per
son who is gravely sick, unless the subject consciously and firmly refuses 
to receive the sacrament. 

The commentators on the old code ref erred to this matter. 2 In each 
case, of course, it should be confirmed that the person has not given any 
type of sign of repentance. The legislator considers obstinacy iunctim 
with manifestly grave sin, which usually is the cause of denial. The amount 
of publicity that the sin has received is notorious when it takes place in a 
certain environment, in the actual community in which the anointing is to 
be administered. Naturally, obstinacy and public knowledge of the sin 
should only be considered in accordance with external references, in other 
words, in virtue of the criteria that would be perceived in the external fo
rum. 3 If the obstinacy and publicity of the sin are simultaneous, the minis
ter cannot administer anointing because it is supposed that the sick person 
has no intention of receiving it, and said intention is necessary for its valid
ity. The Church can only offer the sick person its sacramental ministry, but 
it cannot force him to receive the sacraments. Illness or danger of death do 
not legitimize a pastoral "pressure" on the sick person or on those closest 
to him. In spite of being in danger, the Christian faithful is still a free per
son, and it is unlawful for anyone to violate such liberty, not even with the 
pretext of concern for his salvation. The sick person is the only one re
sponsible, in this case, for the denial or acceptance of the gift of salvation.4 

Therefore, for the minister a personal petition from the sick person, his 
will to receive the anointing, is decisive; the cases mentioned in cc. 1005 
and 1006, when a third person requests the administration of the sacra
ment, are a different story.5 When someone does not wish to receive it, it is 
not the minister who deprives him of it, but it is the faithful who deprives 
himself of the sacramental grace, because of his obstinacy in grave sin, and 
in the lack of pain and will to change his life. If the minister has doubts re
garding the subjective dispositions or the effective petition of the sick per
son, he should administer anointing. 

2. C. CONTE A CORONATA, Institutiones iuris canonici. De sacramentis. Tractatus 
canonicus, vol. I (Turin 1963), no. 552. 

3. Cf. K. LUDICKE, "Das Heiligungsamt . . .  ," cit., c. 1007/1; ibid. , c. 915/2. 
4. Cf. B.W. ZUBERT, "Prawa chorego we wsp6lnocie Kocioa," in Homo meditans, t. XIII 

(Lublin 1 992), pp. 146-14 7; idem, "Die Rechtsstellung der Kranken in der Communio 
Ecclesiae," in Iuri Canonici promovendo, Festschrift fur H. Schmitz (im Druck). 

5. Cf. D.N. POWER, "Das Sakrament der Krankensalbung. Offene Fragen," in Concilium 27 
(1991), p. 159. 
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In this matter, the most liberal attitudes of the current society, in re
lationship with the danger of scandal that could follow in the community 
of the faithful, must be taken into account. Without a doubt, said danger is 
less today than it was in the past. 6 

Lastly, it should be remembered that Catholics, under the circum
stances indicated in c. 844 § 2, may receive anointing from a non-Catholic 
minister from one of the churches in which it is validly administered. And 
§ §  3 and 4 of c. 844 regulate the administration of the sacrament of anoint
ing of the sick by Catholic ministers to the members of eastern churches 
who are not in full communion with the Catholic Church (see commentary 
on c. 844).7 

6. Cf. F.R. MCMANUS, "The Sacrament of tre Anointing of the Sick," in The Code of Canon 
Law. A Text and Commentary, J.A. CORIDEN-T.J. GREEN-D.E. HEINTSCHEL (New York 1985), 
p. 711 .  

7. Cf. 0.  STOFFEL, "Die Krankensalbung," in Handbuch des katholischen Kirchenrechts, 
hrsg. von L. LISTL-H. MOLLER-H. SCHMITZ (Regensburg 1983), p. 714; P. HEMPEREK, "Sakrament 
namaszczenia chorych (cc. 998-1007)," in Komentarz do Kodeksu Prawa Kanonicznego z 
1983 r. , t. 3 (Lublin 1986), p. 181. 
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1008 

Tit. VI. Orders 

TITULUS VI 

De ordine 

TITLE VI 

Orders 

c. 1008 

Sacramento ordinis ex divina institutione inter christifi
deles quidam, charactere indelebili quo signantur, cons
tituuntur sacri ministri, qui nempe consecrantur et 
deputantur ut, pro suo quisque gradu, in persona Christi 
Capitis munera docendi, sanctificandi et regendi adim
plentes, Dei populum pascant. 

By divine institution some among Christ's faithful are, through the sacra
ment of orders, marked with an indelible character and are thus consti
tuted sacred ministers; thereby they are consecrated and deputed so that, 
each according to his own grade, they fulfil, in the person of Christ the 
Head, the offices of teaching, sanctifying and ruling, and so they nourish 
the people of God. 

SOURCES: c. 948; LG 10, 11, 20, 27; PO 2, 5, 7, 12, 18; PAULUS PP. VI, Ap. 
Const. Pontificalis Romani, 18 iun. 1968 (AAS 60 [1968] 
370-371) 

CROSS REFERENCES: cc. 208, 290, 845, 1338 

COMMENTARY ------

Dominique Le Tourneau 

As is known, the Code introduces the norms pertaining to each sacra
ment with one or several canons, which establish the theological doctrine 
of the Church on each sacrament, and recalls the matter and the form of 
each sacrament. Canons 1008-1009 play this role here. 

1. The canon starts by affirming the divine institution of the sacra
ment of holy orders. The early draft specified "ex Christi institutione." It 
was changed because it could not be said in all likelihood that Christ had 

897 



c. 1008 Bk IV. Pt. I. The Sacraments LE TOURNEAU 

directly instituted the priesthood and the diaconate.1 In fact, the Council 
of Trent defined the institution of the seven sacraments by Jesus Christ, 
without entering into the argument of whether the difference between the 
episcopacy and the priesthood is of divine law or not, or if it is an immedi
ately divine institution or if it proceeds from a faculty granted by Christ to 
the Church.2 What was affirmed, against certain Protestant theories ac
cording to which the distinction between clergy and laity only appeared in 
the fourth century, was the divine institution of a Hierarchy composed of 
bishops, priests and deacons. 3 

"Divine institution" is seen as opposing ecclesiastical institution. It is 
on the basis of this distinction that Paul VI proceeded to reform the minor 
orders.4 

It should be emphasized that this ministerial differentiation or func
tional inequality5 does not affect the true equality that exists among all 
the faithful "with regard to the dignity and to the activity which is com
mon to all the faithful" (LG 32) in virtue of baptism. This equality is also 
rooted in the divine will and enables cooperation in the building of the 
Body of Christ ( cf. c. 208). 

2. Holy orders are one of the three sacraments that imprints a charac
ter, that is, an indelible mark. This important doctrinal aspect remains 
markedly indic ated in this canon, although it is through a subordinate 
c lause. 6 The ordained are c onsecrated in a new and irrevoc able way 
(which is added to the baptismal consecration) and deputed, continuing 
the mission of Christ in the world, to nourish the people of God. They are 
instituted as doctors, dispensers of mysteries and pastors for the good of 
the rest of the faithful ( cf. LG 32). 

The impossibility of reiterating or administering the sacrament of 
holy orders again is derived from its character, as occurs with baptism 
and confirmation ( cf. c. 845 § 1). The sacred rite is only renewed if there 
is absolute certainty that the sacrament has not been effectively or validly 
conferred. In the case of a well-founded doubt, which subsists after pro
ceeding with a diligent investigation, it is administered "sub condicione" 
( cf. C. 845 § 2). 

But once holy orders has been validly received, it can never be de
clared null, even if the c leric loses his c lerical state, under the circum
stances established in c. 290. The cleric cannot be deprived of the power 

l. Comm. 10 (1978), p .  181. 
2. Cf. the reply dated July 14, 1563, in Concilium Tridentinum diariorum, actorum, 

epistolarum, tractatuum nova collectio, t. 3, Diariorum pars tertia, vol. I (Freiburg im 
Breisgau 1931), p. 691. 

3. CONC. TRIO., Sess. 23, De sacr. Ord, c. 6, Dz-Sch. 1776. Cf. LG 28. 
4. PAUL VI, mp Ministeria quaedam, August 15, 1972, in AAS 64 (1972), pp. 529-540. 
5. Cf. A. DEL PORTILLO, Fieles y laicos en la Iglesia, 2nd ed. (Pamplona 1981), pp. 41-45. 
6. Cf. Comm. 15 (1983), p. 216. 
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of orders; he can only be prohibited from exercising it totally or for only 
some acts ( cf. c. 1338 § 2). 

3. The sacrament presents two aspects: consecration and mission. A 
Father pointed out that the verbs "ordinare" and "consecrare" are used in 
an univocal sense , and the use of "consecrationis" may refer to realities 
different from that of the sacrament of holy orders, as are, for example, in
stitutes of consecrated life , or explicitly applying to the bishop in the sac
rament of holy orders. The Relater answered that both "ordinare" and 
"consecrare" apply to deacons, priests and bishops in different aspects 
("ordinare" means to confer the order and "consecrare" designates the ac
tion by which the candidate is consecrated to God by the order). However, 
according to usage , "consecrare" may be more properly applied in refer
ence to the bishop. 7 

Consecration supposes divine vocation or election, which is speci
fied by the call by the bishop for deacons and priests. It is a hierarchical 
and ministerial gift for the community of believers. Each aspect implies 
the other: one is consecrated in order to exercise the functions of teach
ing, sanctifying and ruling the faithful. In the first schema it was said that 
ordination destined them "munera adimplentes Evangelium annuntiandi, 
christifideles regendi et divinum cultum celebrandi. " In the discussion it 
was pointed out that this sentence presented the tria munera using termi
nology and an order that were different from those used in the rest of the 
canons, inserting the word "cultum" in place of "munus sanctificandi." The 
proposal to substitute "divinum cultum" for "liturgiam" was not accepted, 
but an appropriate change was made in order to reach the current formu
lation. 8 

The minister acts "in persona Christi Capitis, " and not only "in per
sona Christi" as it appeared in the first schema, since that expression did 
not clearly translate the distinction between the common priesthood of all 
the baptized and the ministerial priesthood of the ordained with enough 
emphasis, being that the former also is also exercised "in persona 
Christi."9 

4. The ordained carry out these functions "pro suo quisque gradu. " 
There only exists one sacrament of holy orders, but it admits three grades 
and reaches its fullness in the episcopate (cf. LG 21). 10 The clause "pro 
suo quisque gradu"11  was added to the early schema to better indicate the 
diverse condition and the distinction between episcopate , priesthood and 
diaconate. 

7. Cf. ibid. , p. 217. 
8. Cf. ibid. , pp. 216-217. 
9. Cf. Comm. 10 (1978) , p. 181. 

10. Cf. PAUL vr, Ap. Const. Pontificalis Romani, June 18, 1968, in AAS 60 (1968) , pp. 369-
373. 
11 .  Comm. 10 (1978), p. 181. 
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§ 1.  Ordines sunt episcopatus, presbyteratus et diacona
tus. 

§ 2. Conferuntur manuum impositione et precatione con
secratoria, quam pro singulis gradibus libri liturgici 
praescribunt. 

§ 1. The orders are the episcopate, the priesthood and the diaconate. 

§ 2. They are conferred by the laying on of hands and the prayer of conse
cration which the liturgical books prescribe for each grade. 

SOURCES: § 1: c. 949; LG 28, 29; PO l; PIUS PP. XII, Ap. Const. Sacra
mentum Ordinis, 30 nov. 1947 (AAS 40 [1948] 5); SDO 18; 
PAULUS PP. VI, Ap. Const. Pontificalis Romani, 18 iun. 1968 
(AAS 60 [1968] 370-371) 
§ 2 :  LG 21, 29; PIUS PP. XII, Ap. Const. Sacramentum Ordi
nis, 30 nov. 1947 (AAS 40 [1948] 6-7 ); PAULUS PP. VI, Ap. 
Const. Pontificalis Romani, 18 iun. 1968 (AAS 60 [1968] 
372-373); PONTIFICALE ROMANUM [1968] :  De Ordinatione Di
aconorum, 20-21; De Ordinatione Presbyterorum, 20-22; 
De Ordinatione Episcopi, 24-26 

CROSS REFERENCES: cc. 230, 265, 266, 1035, 1050 

COMMENTARY ------

Dominique Le Tourneau 

1. Paragraph 1 enumerates the grades of the order, according to the 
teachings of Vatican II: "Thus the divinely instituted ecclesiastical ministry 
is exercised in different degrees by those who even from ancient times 
have been called bishops, priests and deacons" (LG 28). 

Canon 949 CJC/1917 mentioned three "major" or "sacred" orders: 
priesthood, diaconate and subdiaconate (the subdiaconate appeared in 
the third century; it was considered to be a major order in the West after 
the Lateran Ecumenical Council, in 1139, had generalized the obligation of 
celibacy for this order). Four orders were called "minor": acolyte, exor
cist, lector and porter. Although in the past they were venerated, this dis
tribution was no longer suitable for the requirements of modern times. 
Hence, a reform was carried out by Paul VI. 1 The minor orders no longer 

1. PAUL VI, mp Ministeria quaedam, August 15, 1972, in AAS 64 (1972), pp. 529-540. 
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existed as orders, and are now considered to be "ministries," and the con
ferral of "ordination" is now called "institution." This reform makes clear 
the distinction between clergy and laity, between that which belongs to 
the clergy and can only be carried out by them, and that which can be 
asked from the laity (see commentary on cc. 230, 910 , 943 , 1035 § 1 ,  
1050, 3°). 

Of what has been stated, it should be emphasized that the episcopate 
as such was not mentioned as one of the orders in CJC/1917. It was a nov
elty of Vatican Council II to recognize it as a sacrament, as in the following 
text: "The Holy Synod teaches, moreover, that the fullness of the sacra
ment of Orders is conferred by episcopal ordination, that fullness, namely, 
which both in the liturgical tradition of the Church and in the language of 
the Fathers of the Church is called the high priesthood, the acme of the sa
c red ministry" (LG 21). 

There is an essential difference between the diaconate and the other 
two orders, since, as the Vatican II reminds, with the text of the Constitu
ciones Ecclesiae aegyptiacae, the deacons are ordained "not unto the 
priesthood, but unto the ministry" (LG 29). 2 Paul VI reestablished the per
manent diaconate in the Latin Church (cf. cc. 1031 § 2-4, 1032 § 3).3 

The difference between the episcopate and the priesthood is only 
one of grade. Priests really participate in the priesthood of Christ (PO 10) 
and are collaborators of the episcopal Order and, therefore, exercise this 
sacred power to sanctify and govern the portion of the flock of the Lord 
that corresponds to them, "under the authority of the Bishop" (LG 28). 

As we have seen, the episcopate is recognized as having the fullness 
of the priesthood, a reality that was firmly reiterated by the last Ecumeni
cal Council (cf. LG 26, 41; CD 15; PO 2,  7). 

The initial text of c. 191 proposed to be examined by the Coetus stu
diorum de Sacramentis in its session on February 6-10, 1978 ("Ordines 
sunt episcopatus, presbyteratus et diaconatus"), seemed too drastic to 
some Fathers, who proposed that there be a separate description of the 
episcopate, of the priesthood and of the diaconate. However, the majority 
did not share this opinion, since these definitions were found in the Lex 
Ecclesiae Fundamentalis, which was still being studied at that time.4 

2. The matter and the form required for the valid administration of 
the sac rament in each of the three grades is specified in § 2. This matter 
was not mentioned at all in CJC/1917, since it was a matter that was still 

2. Cf. PAUL VI, Ap. Const. Pontificalis Romani, June 18, 1968, in AAS 60 (1968), pp. 369-
373. 

3. PAUL VI, mp Sacrum diaconatus ordinem, June 18, 1967, in AAS 59 (1967), pp. 687-
704; mp Ad pascendum, August 15, 1972, in AAS 64 (1972), pp. 534-549. 

4. Comm. 10 (1978), p. 181. 
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being debated among the authors. Pius XII, by means of the Const. Sacra
mentum Ordinis, settled it, by decreeing that the matter of the sacrament 
is constituted by the laying of the hands which must be done by physically 
touching the head of the one being ordained, the "moral contact" being 
enough for validity. "5 The rites of handing over the significant instruments 
of the ministry to the ordained are not essential. The form is the pre
scribed prayer of consecration in the liturgical books for each one of the 
three grades. 

The Church cannot declare orders conferred by heretics or schismat
ics null if they used the prescribed matter and form, and if they are admin
istered with the intention of doing what the Church does (see commentary 
on c. 1012). It is known that the main reason that Pope Leo XIII declared 
the Anglican ordinations null was that the Anglican Ritual lacked the es
sential form. 6 

The reception of the sacrament of orders produces the transmission 
of the power of orders and the specific sacramental grace aimed at the 
due fulfillment of the corresponding ecclesiastical ministry. 

Paul VI7 sanctioned this discipline which is reproduced in the present 
canon. 

5. PIUS XII, Const. Sacramentum Ordinis, November 31, 1947, in AAS 40 (1948), pp. 5-7. 
6. LEO XIII, Const. Apostolicae curae, September 13, 1896, in AAS 29 (1896), p. 193. 
7. PAUL VI, Ap. Const. Pontificalis Romani, June 18, 1968, in AAS 60 (1968), pp. 369-373. 
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1010 

CAPUT I 
De Ordinationis celebratione et ministro 

CHAPTER I 
The Celebration of Ordination and the Minister 

Ordinatio intra Missarum sollemnia celebretur, die domi
nico vel festo de praecepto, sed ob rationes pastorales 
aliis etiam diebus, ferialibus non exceptis, fieri potest. 

An ordination is to be celebrated during Mass, on a Sunday or holyday of 
obligation. For pastoral reasons, however, it may take place on other days 
also, even on ferial days. 

SOURCES: c. 1006; SCDS Ind., 18 maii 1940; PM 18; PONTIFICALE Ro
MANUM [1968] :  De Ordinatione Diaconorum, l; De Ordina
tione Presbyterorum, l; De Ordinatione Episcopi, 1 

CROSS REFERENCES: cc. 1011 

C OMMENTARY -------

Dominique Le Tourneau 

This canon, the first in the chapter "The Celebration of Ordination 
and the Minister," establishes the time in which ordination is celebrated. It 
initially appeared in chapter IV of the first schema (see introduction on 
tit. VI of book IV, part I) and consisted of two paragraphs, the first was for 
episcopal ordination, and the second was for all other ordinations. It was 
agreed to join them in one paragraph, omitting in both the clause "cum 
christifidelium quam maxima frequentia," which ref erred to the solemn 
Mass. In this way the current formulation was reached, with the difference 
that the ordinations are spoken of in plural. 1 

1. Cf. Comm. 10 (1978), p. 206. 
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Canon 1010 maintains the old tradition of conferring ordination on 
Sundays and other holy days of obligation. Although for pastoral reasons 
it may be celebrated on any day, even on workdays (given that in 1940 the 
Holy See authorized the celebration of ordinations on workdays.)2 

The previous legislation prescribed that the episcopal ordination be 
conferred during Sunday Mass, the first knowledge of this dates back to 
the fifth century,3 or in the dies natalitius of an Apostle. This exc luded it 
from being conferred on the day of the Chair of Saint Peter, of Saint Peter 
in vinculo and of Saint John ante portam Latinam, and also that of Saint 
Barnabas, (days for which an indult was necessary.)4 Ordinations in the 
case of the "major orders" were celebrated on Ember Saturdays, the Satur
day before the Sunday of Passion or on Easter Saturday, although for seri
ous reasons, which may affect the bishop or the ordinandi, the bishop 
could confer them on any Sunday or holy day of obligation. The "minor or
ders" were conferred on Sunday morning and in the morning on double 
feast days, and could be done outside of Mass. 

The episcopal, priestly and diaconal orders are c onferred in accor
dance with the rites prescribed in Ap. Const. Pontificalis Romani of Paul 
VI, of June 16, 1968. 

2. Cf. SCDS, Indulto, May 18, 1940, for the bishops of the U.S.A., cited in the sources of 
the canon. 

3. Cf. Ca nones de Hipolito ( circa 500), attributed to St. Hippolytus of Rome. 
4. SCRit, Reply, April 4, 1913, cited in Fontes of the C/C/1917, no. 6391. 
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1011  § 1 .  Ordinatio generaliter in cathedrali ecclesia celebre
tur; ob rationes tamen pastorales in alia ecclesia aut 
oratorio celebrari potest. 

§ 2. Ad ordinationem invitandi sunt clerici aliique chris
tifideles, ut quam maxima frequentia celebrationi in
tersint. 

§ 1. An ordination is normally to be celebrated in the cathedral church. 
For pastoral reasons, however, it may be celebrated in another 
church or oratory. 

§ 2. Clerics and other members of Christ's faithful are to be invited to at
tend an ordination, so that the greatest possible number may be 
present at the celebration. 

SOURCES: § 1: c. 1009 § §  1 et 2; PM 18; DPMB 87d 
§ 2: C. 1009 § 1; PONTIFICALE ROMANUM [1968] : De Ordina
tione Diaconorum, 1; De Ordinatione Presbyterorum, 1; De 
Ordinatione Episcopi, 1 

CROSS REFERENCES: cc. 1010 

COMMENTARY -------

Dominique Le Tourneau 

This canon deals with the place of celebration. The schema con
sisted of only one paragraph. For the sake of greater c larity, the decision 
was made to divide it in two parts, the first dealt with the place of celebra
tion of ordination and the second dealt with those invited. At the same 
time, for obvious reasons, all references to the presence of the cathedral 
canons were omitted and the introduction "aliique christifideles" was ex
pressly mentioned.1 

The norms in CJC/1917 established the celebration of the so-called 
"general" ordinations in the cathedral church. If they did not take place in 
the episcopal see, then the most suitable local church was to be chosen. 
The authors do not agree on what was meant by "general" ordinations: the 
ordinations celebrated on liturgical Saturdays (Ember Saturday, Saturday 

1. Cf. Comm. 10 (1978), pp. 206-207. 
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of Passion and Easter Saturday: see commentary on c. 1010); or the ordi
nations of students in the same year of theology. 2 The cathedral chapter 
had to attend these ordinations. 

For a just cause, the bishop could confer particular ordinations in 
other churches, or even in the oratory of the episcopal house of a semi
nary or of a religious house. 

Paul VI gave bishops the faculty (PM 18) of "conferring the sacred or
ders outside of the cathedral church and outside of the anticipated time, 
even during the week, if a pastoral reason requires it" (see commentary on 
c. 1010). Therefore, the faculty that was previously granted to the bishop 
to confer ordinations in any type of church or oratory is generalized. 

Maximum participation by the clergy and the rest of Christ's faithful 
is urged in § 2. This is the reason for the disposition in c. 1010 regarding 
the celebration of the sacred orders, for pastoral reasons, on workdays 
( cf. AA 3, which recommends active participation by the faithful in liturgi
cal life). Of course it could be useful for the ordination of deacons and 
priests to be celebrated in the parish of the candidate, or any place where 
they have already exercised a ministry, in order to achieve a greater pasto
ral fruitfulness. 

The ceremony must be diligently prepared with dignity,3 so that it 
contributes to the priests, deacons, seminary students and the rest of the 
faithful to become one with the bishop. 

2. Cf. R. NAZ, Traite de droit canonique, II, Des Sacrements, 2nd ed. (Paris 1955), no. 322, 
pp. 277-278. 

3. Cf. SCCE, Instr. In ecclesiasticam futurorum, June 3, 1979, no. 39. 
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1012 Sacrae ordinationis minister est Episcopus consecratus. 

The minister of sacred ordination is a consecrated Bishop. 

SOURCES: c. 951; LG 21, 26; PO 5; PAULUS PP. VI, Ap. Const. Pontifica
lis Romani, 18 iun. 1968 (AAS 60 [ 1968] 372-373); DPMB 77 

CROSS REFERENCES: cc. 1013, 1015 

COMMENTARY -------

Dominique Le Tourneau 

A lapidary norm determines the minister of the sacred ordination. 
Due to a positive law, it is a question of a consecrated bishop (the pro
posal of a Consultor to substitute "consecrated" for "ordained," a term 
commonly used in liturgical books, was not admitted1).  This power that 
bishops have to confer orders has been defined by the Council of Flo
rence,2 which designates the bishop as the "ordinary minister, " and was re
affirmed by the Council of Trent. 3 

The Code Commission did not wish to settle the debate over whether 
the bishop is the ordinary minister, and with an express mandate from the 
Roman Pontiff, a priest can be an extraordinary minister of some orders, 
as stated in c. 951 of CJC/1917. Nor did it wish to settle the debate over 
whether it is a disposition of divine law or if it is merely ecclesiastical law. 
It seems that this possibility can be deduced from some documents: for 
example, Boniface IX4 conceded to the Abbot of Saint Osith, in England, 
and his successors, the power to ordain their subjects of subdeacons, dea
cons or even priests. 5 In this way, the canons regular at Saint Osith could 
be ordained in their houses by the Abbot, provided that he is vested with a 
quasi-episcopal dignity, or by a bishop called by the Abbot ad casum. 6 In
nocent VIII7 conceded to the General of the Cistercians and his successors 

1. Cf. Comm. 10 (1978), p. 182. 
2. CONC. FLOREN., Papal bull Exsultate Deo, Deer. Pro Armeniis, Dz.-Sch. 1326. 
3. CONC. TRID. ,  Sess. XXIII, Doctrina sabre el sacramento del Orden, Dz.-Sch. 1768 and 

1777. 
4. BONIFACE IX, Papal bull Sacrae religionis, February 1, 1400, Dz.-Sch. 1 145; Papal bull 

Apostolicae Sedis providentia, February 6,  1403, Dz.-Sch. 1 146; MARTIN V, Papal bull 
Gerentes ad vos, November 6, 1427, Dz.-Sch. 1290. 

5. Cf. "La Scuola Cattolica," March 1924. 
6. Cf. P.J. PUIG DE LA BELLACASA, S.J., in Estudios Eclesiasticos, April 1925; P. HUGON, in 

Revue Thomiste, May-June 1926. 
7. INNOCENT VIII, papal bull Exposcit tuae devotionis, April 9, 1489, Dz.-Sch. 1435. 

907 



c. 1012 Bk IV. Pt. I .  The Sacraments LE TOURNEAU 

the faculty to confer the subdiaconate and the diaconate to all the subjects 
of his Order. Not all the authors agree with the interpretation of these 
texts. 

In any case, since Paul VI abolished the minor orders, the previous 
distinction no longer had any basis. For this reason the Commission did 
not agree to add the adverb unice to that canon.8 In this way the bishop 
appears as minister of both the ordination of bishop, as well as that of 
priest or of deacon. In fact, by defining the matter and form of the ordina
tions, Paul VI clearly established that the matter is constituted by the lay
ing of the hands by the bishop ( ordination of deacon or of priest) or of the 
consecrating bishops or at least of the main consecrator ( ordination of 
bishop).9 

Therefore, any ordination attempted by a priest would be null, there 
is no question of delegation or of supplying the power of the bishop. 

Ordinations conferred by a bishop who uses the matter and the form 
established by the liturgical laws and acts with the intention of doing what 
the Church does are valid, even if that bishop is not in communion with 
the Church and proceeds with the ordination breaking all laws or any of 
them. (In this case, the penalties are incurred because one acts with disre
gard for the law, cf. cc. 1382-1383; see also the commentary on c. 1013). 

8. Cf. Comm. 10 (1978), p. 182. 
9. PAUL VI, Ap. Const. Pontificalis Romani, June 18, 1968, in AAS 60 (1968), pp. 369-373. 
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1013 Nulli Episcopo licet quemquam consecrare in Episcopum, 
nisi prius constet de pontificio mandato. 

No Bishop is permitted to consecrate anyone as Bishop, unless it is first 
established that a pontifical mandate has been issued. 

SOURCES: c. 953; CD 20; ES I, 10; PAULUS PP. VI, Ap. Const. Pontifica
lis Romani, 18 iun. 1968 (AAS 60 [ 1968] 372-373) 

CROSS REFERENCES: cc. 149, 336, 379, 1012, 1382 

C OMMENTARY ------

Dominique Le Tourneau 

1. Canons 1013ff. deal with the legitimate minister of the ordination, 
distinguishing first the episcopal ordination or consecration (cc. 1013-
1014), and then the priestly and diaconal ordination (cc. 1015-1017). 

Vatican Council II invoked the principle of apostolic communion, 
without which "bishops cannot assume any office" (LG 24). 

The text of c. 1013 reminds us of the former c. 953 CIC/1917, having 
omitted the reference to the cause of this disposition: "Consecratio episco
palis reservatur Romano Pontifice ita ut ... " It does not maintain the expla
nation introduced in the first text of the present canon: "Cum membrum 
Collegii Episcoporum quis constituatur vi sacramentalis consecrationis et 
hierarchica communione cum Collegii Capite et membris ... " an explana
tion of a theological nature, and better expressed in that time in the Lex 
Ecclesiae Fundamentalis and now in c. 336, being that communion is a 
condition required to be named for an ecclesiastical office (cf. c. 149 § 1). 

The discussion at the heart of the coetus "De sacramentis" shows a 
divergence in thought. One consultor emphasizes that the first part of the 
canon, that which is quoted above, refers to the validity of the ordination, 
while the second, the current wording of c. 1013, affects the lawfulness. 
The ponens believes that the ordination is the constitutive element, while 
communion is only a condition. The first consultor responds to this with 
the argument that communion is also a condition, although only for valid
ity. To this another consultor adds that if someone who was not in com
munion with the Church were to ordain a bishop, the latter would truly be 
a bishop, although he would not belong to the College. The first consultor 
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considers that such an affirmation can no longer be formulated after Vati
can Counc il II, sinc e he who is not in the College of Bishops is not a 
bishop. 

The President of the caetus then reminds us of the Nata bene of the 
pen, which was added to Lumen gentium, over which the Council Fathers 
did not wish to enter into theological disquisitions. The Nata bene reads 
thus: "Without hierarchical communion, the sacramental-ontological func
tion cannot be exercised. This function must be distinguished from the ca
nonical-juridical aspect. The Commission thought that it should not deal 
with the matters of liciety and validity which should be the subject of dis
cussion between theologians, particularly in reference to the power in fact 
exerc ised among the separated Eastern Christians. Different opinions 
exist regarding this matter." 1 

2. According to the canon as written, the consecration of a bishop is 
reserved to the Roman Pontiff, independent of the way in which the can
didate was designated. Therefore, in order for such an ordination to be 
conferred licitly, it is necessary that the existence of the corresponding 
pontifical mandate canstet previously. It is not indispensable for it to have 
been received or that it be read in the ceremony. The bishop who confers 
ordination without such a mandate, as well as he who receives the conse
cration, will incur an excommunication latae sententiae reserved for the 
Apostolic See (see c. 1382 and commentary). 

Several recent cases have reaffirmed this doctrine. In the ordinations 
of priests and bishops without canonical provision, performed in Palmar 
de Troya (Spain) by Msgr. Ngo Dinh-Thuc , the latter conferring, in turn, il
legitimate ordinations of priests and bishops, a decree by the SCDF, after 
reminding of the canonical penalties, states the following princ iple: "Quod 
attinet ad eos qui hoc modo illegitimo ordinationem iam acceperunt vel 
qui ab his forte eandem accepturi sunt, quidquid est de ordinum validitate, 
Ecclesia ipsorum ordinationem neque agnoscit neque agnitura est, eosque 
ad omnes iuris effectus, in eo statu habet, quern ipsi singuli antea habuer
int. "2 It was necessary to later reiterate this decree, because incurring ex
communication, Msgr. Ngo Dinh-Thuc again c onferred ordinations of 
priests and bishops, without the corresponding canonical provisions. 3 

This doc trine has also been indic ated regarding the "Latin Catholic 
Church," which has no ties with the Catholic Church and whose sacra
mental acts are not recognized by the Apostolic See.4 This situation has 
not been modified by the pseudo-episcopal ordination of a member of this 

1. Cf. Comm. 10 (1978), pp. 182-183. 
2. SCDF, Deer. Regarding the illegitimate ordination of priests and bishops, September 

17, 1976, in AAS 68 (1976), p. 623. 
3. SCDF, Notificaci6n, March 12, 1983, in AAS 75 (1983), pp. 392-393. 
4. A letter from Cardinal Franc. Seper, Prefect of the SCDF to the Archbishop of 

Toulouse, October 4, 1973 (cf. "La Documentaci6n Catholique," no. 1654, May 19, 1974, 
p. 467). 
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"church" by Msgr. Ngo Dinh-Thuc himself, in light of the Decree of 1983 of 
SCDF. 5 The declaration of the excommunications of Msgr. Marcel Lefeb
vre, of the "bishops" that he consecrated, and of Msgr. de Castro Mayer 
who participated as co-consecrators, should also be mentioned. 6 

5. A letter from A. Bovone, Secretary of the SCDF, to the Archbishop of Toulouse, May 20, 
1987 (cf. "La Documentation Catholique," 1944, July 19, 1987, p. 781). 

6. CB, Decree July 1, 1988, in AAS 80 (1988). 
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Nisi Sedis Apostolicae dispensatio intercesserit, Episco
pus consecrator principalis in consecratione episcopali 
duos saltem Episcopos consecrantes sibi adiungat; valde 
convenit autem, ut una cum iisdem omnes Episcopi prae
sentes electum consecrent. 

Unless a dispensation has been granted by the Apostolic See, the principal 
consecrating Bishop at an episcopal consecration is to have at least two 
other consecrating Bishops with him. It is, however, entirely appropriate 
that all the Bishops present should join with these in consecrating the 
Bishop-elect. 

SOURCES: c. 954; PIUS PP. XII, Ap. Const. Episcopali consecratione, 
30 nov. 1944 (AAS 37 [1945] 131-132; SC 76; IOe 69; LG 21, 
24; P0NTIFICALE R0MANUM [1968] :  De Ordinatione Episcopi, 
2, 23, 24 

CROSS REFERENCES: c. 379 

COMMENTARY ------

Dominique Le Tourneau 

The requisite that there be at least three consecrating bishops, one of 
them being the principal consecrating bishop, comes from a very old tradi
tion, dating back to before the Council of Nicea (325) in which it is explic
itly mentioned (c. 4). But this does not affect the validity of an ordination 
preformed by only one bishop (see commentary on c. 379). 

The norm of c. 1014 adds that it is entirely proper that all the bishops 
present should join "in consecrating the Bishop-elect." Vatican Council II 
only invoked one possibility: "In the consecration of a Bishop, the laying 
on of hands may be done by all the Bishops present" (SC 76). It was the 
job of the Instr. Inter Oecumenini to make it explicit that all bishops 
present could lay their hands (JOe III, V). 

The current text reinforces the previous discipline, with the introduc
tion of the adverb "valde" to the early writing of the canon.1 This is done in 
accordance with the dispositions of the Pontificale Romanum regarding 
the appropriateness of all bishops present ordaining the bishop-elect. 2 

1. Cf. Comm. 10 (1978), p. 183. 
2. Pontificale Romanum, August 15, 1968, De Ordinatione Episcopi, praenotanda: AAS 

60 (1968), p. 3704. 
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We also indicate here another semantic modification, which consists 
in substituting "ordinent" for "consacrent" (see commentary on c. 1012). 

The possibility of making this disposition was quickly admitted in 
the West. It can be mentioned that the authorization given by St. Gregory 
the Great to St. Augustine of Canterbury to ordain a bishop by himself, 
only if he could not find another one in England. Other examples can be 
seen in the Fontes of CJC/1917. 

The liciety of an episcopal ordination performed in a way different 
from that established is recognized; for example by two bishops and a 
dean of a cathedral3 or by a bishop assisted by two canons. 4 Leo XIII au
thorized in Latin America that, if there were no bishops, two dignitaries or 
canons could perform the role of assistants. 5 

Pius XII preferred the term "consecrators" to "assistants," which was 
used until then, because the co-consecrators are to actively participate in 
the entire sacred rite and have the intention of conferring the episcopal 
order. 

Pius XII established that the two consecrating bishops must pray, in 
a low voice, the majority of the prayers pronounced by the princ ipal min
ister, including the formula of the ordination, touching the head of the or
dained with both hands and having the intention of ordaining him. 6 In this 
way, each bishop acts as a true co-consecrator and assures the validity, so 
to speak, of the rite for himself. 

3. SCRit, December 17, 1642, in Fontes, no . 5425. 
4. Absolution for which was given by Alexander VII, after having consulted with the 

SCCouncil, February 27, 1660, in Fontes, no. 236 . 
5. Dated April 18, 1897, in Fontes, no . 633. 
6. PIUS XII, Ap. Const. Episcopalis consecrationis, November 30, 1944 , in AAS 37 (1945), 

pp. 131-132. 
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§ 1. Unusquisque ad presbyteratum et ad diaconatum a 
proprio Episcopo ordinetur aut cum legitimis eius
dem litteris dimissoriis. 

§ 2. Episcopus proprius, iusta de causa non impeditus, 
per se ipse suos subditos ordinet; sed subditum 
orientalis ritus, sine apostolico indulto, licite ordi
nare non potest. 

§ 3. Qui potest litteras dimissorias ad ordines recipien
dos dare, potest quoque eosdem ordines per se ipse 
conferre, si charactere episcopali polleat. 

§ 1. Each candidate is to be ordained to the priesthood or to the diacon
ate by his proper Bishop, or with lawful dimissorial letters granted by 
that Bishop. 

§ 2. If not impeded from doing so by a just reason, a Bishop is himself to 
ordain his own subjects. He may not, however, without an apostolic 
indult lawfully ordain a subject of an oriental rite. 

§ 3. Anyone who is entitled to give dimissorial letters for the reception of 
orders may also himself confer these orders, if he is a Bishop. 

SOURCES: § 1: c. 955 § 1; CodCom Resp. I, 17 feb. 1930 (AAS 22 [1930] 
195) 
§ 2: c. 955 § 2; CodCom Resp. I, I, 24 iul. 1939 (AAS 31 [1939] 
321); OE 1-5 
§ 3: C. 959 

CROSS REFERENCES: cc. 266, 1012, 1018, 1383 

COMMENTARY ------

Dominique Le Tourneau 

This canon is the first of the norms regarding presbyteral and dia
conal ordination. They are articulated in three canons: general norms, the 
proper bishop, and the territoriality of the ordination. 

Canon 1015, on the general norms, consists of three paragraphs, 
which should be studied separately. 

1. Canon 1015 § 1 corresponds to c. 955 § 1 of CIC/1917, with the in
troduction of the clause "ad presbyteratum et ad diaconatum," and comes 
directly from the Council of Trent. 1 Two possibilities are foreseen for the 
ordination of the candidates for the priesthood and the diaconate: that 

1. Cf. CONC. TRID. ,  Sess. XXIII de Reform, ch. VIII. 
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they be ordained by their own bishop, ( a norm which does not present any 
difficulty in its interpretation), or that they be ordained by another bishop, 
with legitimate dimissorial letters (see commentary on c. 1018) from their 
own bishop. The dimissorial letters are those letters "in which permission 
is granted to a candidate to receive the orders from the hands of a Bishop 
of whom he is not a subject."2 

Were there a case in which a bishop had conferred sacred orders on 
candidates who were not his subjects without the due dimissorial letters, 
he would incur prohibition to ordain for one year, and the ordained would 
remain ipso facto suspended from the order received ( c. 1383). 

Likewise, if a non-catholic bishop confers the orders on Catholics, 
the ordained are considered to be heretics or at least are suspected of her
esy. Since the Church does not recognize these ordinations, those who re
ceive them are to be considered to be laypersons, for all canonical effects, 
as well as regarding the faculty to contract marriage.3 

2. Paragraph 2 also originated in the Council of Trent. 4 The "just 
cause" to which the text alludes was at that time only constituted by ill
ness. However, a few years after the Council of Trent ended, all types of 
just causes were admitted, 5 for example, distance or expenses caused by 
long trips in large dioceses. Ordinary inconveniences or slowness in fulfill
ing this duty are not, of course, sufficient reasons. 

On the other hand, a bishop of the Latin rite cannot licitly proceed 
with the ordination of a subject of an eastern rite, unless he has obtained 
an Apostolic indult. This second part of § 2 was maintained6 even though 
an emendation requested that it be omitted because the Codex only re
ferred to the Latin Church, or because c. 203 of the schema (the current 
c. 1021) seems to repeat the same norm. The proposal to consult the Hier
arch of the other rite was not approved, nor were other emendations di
rected to change "ritus" to "Ecclesiae," or to substitute the requisite of an 
apostolic indult for that of the dimissorial letters of the bishop of the can
didate, or to add the requisite of having received the sacrament of confir
mation. 

Such interdiction conforms to Vatican Council II, which favors a re
spect for the eastern rite and safeguarding its traditions (cf. OE 1-5). 

It could happen, however, that at times a baptized person may be ig
norant that he or she belongs to an eastern rite, usually due to an error at 
the moment of baptism. Therefore, he or she would be considered to be
long to the Latin Church. 

2. P. F0URNERET, "Dimissoriales (lettres), "  in Dictionnaire de Theologie Catholique t. IV 
(Paris 1911) ,  col. 1348. 

3. SCHO, Monitum, May 8, 1959, in AAS 51 (1959), p. 484. 
4. Cf. C0NC. TRID., Sess. XXIII de Reformatione, ch. II. 
5. Cf. SCCouncil, "Decision," August 27, 1592, in Fontes, no. 2248. 
6. Cf. Comm. 10 (1978), p. 183. 
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3. Paragraph 3 was an independent canon (c. 201) in the previous 
schema, 7 and its antecedent is c. 959 of CJC/1917. Firstly, all those who 
can give dimissorial letters can also confer the sacred orders. This norm 
assumes that the granter has due jurisdiction. Therefore, auxiliary bishops 
cannot give dimissorial letters nor proceed with the ordination without a 
special mandate from the diocesan bishop (see commentary on c. 1018). 

Secondly, § 3 establishes the episcopal condition as a requisite to val
idly ordain (see commentary on c. 1012). Therefore, being bishop and hav
ing jurisdiction is necessary and sufficient to issue dimissorial letters and 
to personally confer the priesthood and/or the diaconate. 

7. Cf. ibid. , p. 186. 
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1016 Episcopus proprius, quod attinet ad ordinationem diaco
nalem eorum qui clero saeculari se adscribi intendant, 
est Episcopus dioecesis, in qua promovendus habet domi
cilium, aut dioecesis cui promovendus sese devovere 
statuit; quod attinet ad ordinationem presbyteralem 
clericorum saecularium, est Episcopus dioecesis, cui pro
movendus per diaconatum est incardinatus. 

In what concerns the ordination to the diaconate of those who intend to 
enroll themselves in the secular clergy, the proper Bishop is the Bishop of 
the diocese in which the aspirant has a domicile, or the Bishop of the dio
cese to which he intends to devote himself. In what concerns the priestly 
ordination of the secular clergy, it is the Bishop of the diocese in which 
the aspirant was incardinated by the diaconate. 

SOURCES: c. 956 

CROSS REFERENCES: cc. 266, 1034 

COMMENTARY ------

Dominique Le Tourneau 

1. This canon determines the proper bishop for the ordination to the 
diaconate and to the priesthood. The following is the text of Schema of 
1978: "Episcopus proprius, quod attinet ad ordinationem clericorum saec
ularium, est Episcopus dioecesis, in qua promovendus per diaconatum est 
incardinatus; quod attinet ad ordinationem eorum qui nondum sunt dia
coni et clero dioecesani adscribi intendunt, est Episcopus dioecesis, qua 
promovendus habet domicilium, aut dioecesis in qua habet originem, aut 
dioecesis cui, de consensu Episcopi dioecesis domicilii, promovendus 
sese devovere intendit." 

Several emendations were presented: to eliminate the mention of the 
place of origin as a criterion to limit the proper bishop for ordination; to 
recognize the freedom of the candidate to choose the diocese; to add a 
paragraph to specify that for clergy who belong to an institute of conse
crated life, the proper bishop is he in whose territory the religious house 
in which the candidate is enrolled is located; to mention the ordination to 
the diaconate before that to the priesthood.1 The first and the fourth of 
these emendations were received and incorporated in the text of the 

1. Cf. Comm. 10 (1978), p. 184. 
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canon whose place was changed for greater clarity. It was placed before 
the current c. 1017, to which it followed in the Schema. 

2. The norms of incardination should be briefly recalled here. They 
are found in cc. 265-266. They establish a clear difference between, the in
cardination in the hierarchical structures: particular churches ( cf. cc. 368 
and 372) and personal prelatures ( cf. c. 295), and the associative entities: 
institutes of consec rated life and other societies that have the faculty to 
incardinate. It is, therefore determined in this way who the proper bishop 
is in some cases, or in other cases, who the competent authority to give 
the pertinent dimissorial letters is (see commentary on cc. 265 and 266). 

For the ordination to the diaconate of subjects who intend to enroll 
themselves in the secular clergy, the proper bishop is the bishop of the di
ocese in which the candidate has his domicile, or the bishop of the dio
cese to which he intends to devote himself. He is free to choose his 
diocese. In this second case, the candidate must show his intention and 
does so in writing in his own hand. Given that one becomes a cleric and 
becomes incardinated by way of the reception of the diaconate, this writ
ten demonstration of the candidate's will is very important ( cf. c. 266 § 1 ). 
Once the choice has been made, the bishop must admit the candidate to 
the diaconate, following the dispositions in c. 1034. 

The determination of the proper bishop for ordination to the priest
hood of the secular deacons is a consequence of the dispositions in the 
first part of this canon. It will be the bishop of the diocese in which the or
dinandi is incardinated by the diaconate. What would happen if the candi
date or the bishop changed their intention? This could happen in several 
situations, but in any case, the deacon would remain incardinated in the 
diocese in which he received the diaconate, as long as the situation had 
not been resolved. It could be resolved by an ulterior approval by the 
bishop to ordain him to the priesthood, by the procedure of excardination 
and consequent incardination into another entity enabled to incardinate 
(cf. c. 267 § 1), or by the sentence declaring the ordination null. 

In determining the proper bishop, the c lergy of religious institutes 
and societies of apostolic life of diocesan right and secular institutes that 
do not incardinate in their own institute are put on the same level with the 
secular clergy (see commentary on c. 1019). 
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1017 Episcopus extra propriam dicionem nonnisi cum licentia 
Episcopi dioecesani ordines conf erre potest. 

A Bishop may not confer orders outside his own jurisdiction except with 
the permission of the diocesan Bishop. 

SOURCES: c. 1008; CD 11 

CROSS REFERENCES: c. 381 

COMMENTARY -------

Dominique Le Tourneau 

This canon is based on Christus Dominus 11, which states that " [a] 
diocese is a section of the people of God entrusted to a bishop to be 
guided by him with the assistance of his clergy." Another conciliar text 
can be adduced: "Individual Bishops, in so far as they are set over particu
lar churches, exercise their pastoral office over the portion of the people 
of God assigned to them" (LG 23). This norm is related to the wording of 
c. 381 § 1: "In the diocese entrusted to his care, the diocesan Bishop has 
all the ordinary, proper and immediate power required for the exercise of 
his pastoral office." 

The first draft of this canon, which was approved without any objec
tion, 1 reads as follows: "Episcopus extra propriam ditionem [sic] nonnisi 
cum licentia loci Ordinarii ordines conf erre po test." Aside from the purely 
orthographical correction (dicionem), we observe that "loci Ordinarii" 
has been substituted by "Episcopi diocesani, "  since not all the local Ordi
naries enumerated in c. 134 can give dimissorial letters (see commentary 
on c. 1018). 

The proposal to change "potest" to "licet," due to the fear that some
one could falsely interpret it to mean that the bishop cannot confer orders 
without permission, was not admitted. It was rejected because this doubt 
had no foundation, given that here it is not a question of validity. 2 

The Council of Antioch (331) established the rule that the bishop 
cannot exercise his episcopal functions in a territory other than his own 
without permission from the bishop of that territory, under penalty of 
sanction. 3 The Council of Trent was reminiscent of that norm, especially 
due to the exercise of the pontifical celebrations and the conferral of the 
orders. 4 The sanctions, however, have disappeared. 

1. Cf. Comm. 10 (1978), p. 184. 
2. Cf. Comm. 15 (1983), p. 216. 
3. Cf. cc. 13 and 22, collected in c. 9, q. 2, cc. 6 and 7. 
4. Cf. CONC. TRID. ,  Sess. Vl De reformatione, ch. V. 
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§ 1. Litteras dimissorias pro saecularibus dare possunt: 
1 ° Episcopus proprius, de quo in can. 1016; 
2° Administrator apostolicus atque, de consensu 

collegii consultorum, Administrator dioecesa
nus; de consensu consilii, de quo in can. 495 § 2 ,  
Pro-vicarius et Pro-praefectus apostolicus. 

§ 2. Administrator dioecesanus, Pro-vicarius et Pro
praef ectus apostolicus litteras dimissorias ne iis 
concedant, quibus ab Episcopo dioecesano aut a 
Vicario vel Praef ecto apostolico accessus ad ordines 
denegatus fuerit. 

§ 1. The following can give dimissorial letters for the secular clergy: 
1 ° the proper Bishop mentioned in can. 1016; 
2° the apostolic Administrator; with the consent of the college of 

consultors, the diocesan Administrator; with the consent of the 
council mentioned in can. 495 § 2, the Pro-vicar and Pro-prefect 
apostolic. 

§ 2. The diocesan Administrator, the Pro-vicar and Pro-prefect apostolic 
are not to give dimissorial letters to those to whom admission to or
ders was refused by the diocesan Bishop or by the Vicar or Prefect 
apostolic. 

SOURCES: c. 958 

CROSS REFERENCES: cc. 134, 295, 368, 381, 495, 502, 1015 

COMMENTARY -------

Dominique Le Tourneau 

1. Dimissorial letters is a document that proves the authenticity of 
two things: the permission granted to a bishop to ordain someone who is 
not, or who will not be, his subject; and the permission granted to the can
didate to receive the orders from a bishop who is not his own (see com
mentary on c. 1015). 

Canon 16 of the Council of Nicea, in a Decree, stipulated the nullity 
of an ordination conferred to anyone who was not a subject of the confer
ring bishop, without the consent of the proper bishop.1 To proceed in this 
way was, at that time, to become an accomplace in a desertion of the 

1. D. 71, c. Si quis. 
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cleric from his diocese of origin, given that along with the ordination, the 
ordained was assigned a certain function in the church of ordination. In 
other words, it was a matter of what would today be called an incardina
tion without previous excardination. 2 

The first schema transcribed the text of c. 958 CIC/1917, taking into 
account the modifications that had already been introduced in the univer
sal legislation of the Church. For this reason, the apostolic Administrator 
and the diocesan Administrator were spoken of instead of the capitular 
Vicar. But this text has undergone an important reduction (without the 
reason for this being known, because the corresponding Acts of the Com
mission of revision were not published in Communications). On the one 
hand, the reference to the Vicar general disappeared (to which the figure 
of the recent creation of the episcopal Vicar had been added), "ex spec iali 
tamen Episcopi dioecesani mandato," because in the same way it already 
appeared in the norm of c . 134 § 3. On the other hand, the mention of the 
Vicar and of the Prefect apostolic was suppressed, but that of the Pro
vicar and of the Pro-prefect apostolic remained. This is justified because 
the Vicar and the apostolic Prefect are equivalent only to the diocesan 
bishop ( cf. c . 381 § 2). The express mention of the Abbot or of the Prelate 
head of his own territory and of the Prelate of a personal prelature, "licet 
episcopali charactere careant,"3 disappeared from the same number of § 1 
of the schema of this canon ( c. 199). 

2. According to the definitive norm, the following may give dimisso
rial letters for a candidate for secular c lergy: a) the proper bishop (see 
commentary on c . 1016), even if he has not been ordained as bishop yet; 
b) the Prelates who are equivalent in law to the diocesan bishop: the terri
torial Prelate and Abbot, the apostolic Vicar and Prefect, the apostolic Ad
ministrator of a permanently established administration ( cf. cc. 368 and 
381 § 2); c) personal Prelates regarding proper Ordinaries and those of 
their Vicars to whom the statutes of the prelature c onfer such power 
( cf. c . 295 § 1 ); d) the diocesan Administrator, with the consent of the col
lege of consultors (cf. c.  502); e) the apostolic Pro-vicar and Pro-prefect, 
with the consent of the mission council (cf. c . 495 § 2);f) the general Vicar 
and the episcopal Vicar, with a special mandate from the diocesan bishop 
( cf. C. 134 § 3). 

3. Paragraph 2 of c. 1018 prohibits the diocesan Administrator, the 
apostolic Pro-vicar and Pro-prefec t from giving the dimissorial letters to 
all those to whom the diocesan bishop, or the apostolic Vicar or Prefect, 
have denied access to the sacred orders. This norm is in accordance with 

2. Cf. P. FOURNERET, "Dimissoriales (Lettres)," in Dictionnaire de Theologie Catholique, 
t. April 1911,  col. 1348-1352, especially col. 1349. 

3. Cf. Comm. 10 (1978), pp. 184-185. 
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the legal principle that does not admit that which has been denied by an 
authority be granted by an inferior authority with the norm "Sede vacante 
nihil innovetur" (c. 428 § 1). The new diocesan bishop, or the new apos
tolic Vicar or Prefect, will judge the suitability of authorizing access to the 
orders. 

The faculty to subdelegate to confer ordination is implicit, since di
missorial letters are not given in favorem ordenantis but in favorem or
dinandi. 
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1019 § 1.  Superiori maiori instituti religiosi clericalis iuris 
pontificii aut societatis clericalis vitae apostolicae 
iuris pontificii competit ut suis subditis, iuxta cons
titutiones perpetuo vel definitive instituto aut socie
ta ti adscriptis , concedat litteras dimissorias ad 
diaconatum et ad presbyteratum. 

§ 2. Ordinatio ceterorum omnium alumnorum cuiusvis 
instituti aut societatis regitur iure clericorum saecu
larium, revocato quolibet indulto Superioribus con
cesso. 

§ 1. The major Superior of a clerical religious institute of pontifical right 
or the major Superior of a clerical society of apostolic life of pontifi
cal right is competent to grant dimissorial letters for the diaconate 
and for the presbyterate on behalf of the subjects who have become 
perpetually or definitively members of the institute or society in ac
cord with their constitutions. 

§ 2. The ordination of all other members of any institute or society is gov
erned by the law for seculars; any other indult whatsoever which has 
been granted to Superiors is revoked. 

SOURCES: c. 964 §§ 2 et 4; CAd I, 11 

CROSS REFERENCES: cc. 265, 266 

C OMMENTARY ------

Dominique Le Tourneau 

1. Regarding the dimissorial letters for the religious, c. 1019 consid
ers two cases. In § 1, it speaks of the members of a religious institute or of 
a clerical society of apostolic life of pontifical right, whose incardination 
is foreseen in the second half of c. 265. The rescript Cum admotae already 
recognized general Superiors of orders, congregations, societies of com
mon life without public vows and secular institutes, as long as they were 
clerical and of pontifical right. It recognized in the faculty the right to give 
dimissorial letters to their subjects, with the faculty to subdelegate to 
other major Superiors, with the consent of their respective councils 
(CAd I, 11). 
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The use of the term "subjects" was criticized by the revisory commis
sion, but was not removed. 1 Instead, an emendation to substitute "perma
nenter adscriptis" for "perpetuo et definitive adscriptis" was accepted.2 

Therefore, it is the major Superior who gives the dimissorial letters 
for the ordination of his subjects who are members of the institute. This 
norm is identical to that of c. 964, 3° of CJC/1917. It is necessary, however, 
that the membership be perpetual or definitive, according to the constitu
tions. 

The same thing can be said about members of the secular institutes 
when, by concession of the Apostolic See, they can be incardinated in the 
same institute, as is foreseen in cc. 266 § 3 and 715 § 2. 

2. Paragraph 2 of the present canon regulates the dimissorial letters 
for the members of other institutes and soc ieties (institutes of dioc esan 
right, secular institutes in general, lay institutes, even of pontifical right, 
comprising clergies). 

The following was the first wording of the text: "Ordinatio ceterorum 
omnium alumnorum cuiusvis Instituti vitae consacratae aut Societatis fac
ultate sibi clericos adscribendi donatae, regitur iure saecularium, revocato 
quolibet privilegio contrario." In order to make it easier to understand, it 
was changed to the current text, 3 except that in one of the last phases of 
the work, the noun "clericorum" was added to "saecularium." 

With this understanding, the norms established for secular clergy, 
that are found in c. 1018, are followed. Due to the express disposition of 
the canon, all indults previously granted to the Superiors are revoked 
(such a disposition appeared in the parallel c. 964, 4° CJC/1917). The in
dult implied the right to give dimissorial letters for members who were not 
definitively enrolled in the clerical religious institutes of non- pontifical 
right or in the societies of apostolic life also of non-pontifical right. It is 
not entirely clear if this revocation is also extended to the indults granted 
to the general Superiors and to the religios himself. 

1. Cf. Comm. 10 (1978), p. 185. 
2. Cf. Comm. 15 (1983), p. 217. 
3. Cf. Comm. 10 ( 1978), pp. 185-186. 
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1020 Litterae dimissoriae ne concedantur, nisi habitis antea 
omnibus testimoniis et documentis, quae iure exiguntur 
ad norma cann. 1050 et 1051.  

Dimissorial letters are not to be granted unless all the testimonials and 
documents required by the law in accordance with cann. 1050 and 1051 
have first been obtained. 

SOURCES: c. 960 § 1 

CROSS REFERENCES: cc. 1017, 1019, 1020, 1050, 1051 

COMMENTARY ------

Dominique Le Tourneau 

This canon reproduces c. 960 § 1 CJC/1917. It was adopted without 
any change in 19781 . The remission to c. 1050 and to the documents which 
are required there to promote someone to sacred orders was added later. 
It is not required that these testimonies and documents be annexed, nor 
that they be mentioned in the dimissorial letters. The consecrating bishop 
may request them if necessary. 

The Council of Trent established that the dimissorial letters could 
only be granted to clergy iam probatos et examinatos. 2 The investigation 
into the qualities of the candidate in c. 1051 is followed by the testimoni
als, letters in which a Prelate gives his positive testimony regarding a can
didate for ordination. Usually the bishop of origin or of domicile is in a 
better position to carry out the investigation on the legitimacy and the age 
of the candidate. The other requisites are appreciated more immediately 
by the ordaining bishop. 

Even if the candidate is probatum et examinatum and has received 
the dimissorial letters from his proper bishop, the bishop who confers or
dination may again carry out the investigation and the exam. 

The bishop will confer sacred orders only after having received all 
the certificates and documents required by law. 

These testimonies, obtained from the rector of the seminary or by 
other means, such as testimonial letters, or proclamations, refer to the qual
ities necessary to receive the order and to the physical and psychological 

1. Cf. Comm. 10 (1978), p. 186. 
2. CONC. TRID., Sess. XXIII De reformatione, c. Episcopi, 3. 
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health of the candidate. The required documents are: a) for the presbyter
ate, the certificate of ecclesiastical studies and the certificate of having re
ceived the diaconate; b) for the diaconate, the certificates of baptism and 
confirmation, of having received the ministries of lector and of acolyte and 
the declaration of personal freedom and of disposition of full dedication to 
the ecclesiastical ministry by the candidate; c) for the permanent diacon
ate, where appropriate, the certificates of matrimony and of consent of his 
wife. 
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1021 Litterae dimissoriae mitti possunt ad quemlibet Episco
pum communionem cum Sede Apostolica habentem, ex
cepto tantum, citra apostolicum indultum, Episcopo ritus 
diversi a ritu promovendi. 

Dimissorial letters may be sent to any Bishop in communion with the Ap
ostolic See, but not to a Bishop of a rite other than that of the ordinand, 
unless there is an apostolic indult. 

SOURCES: c. 961; LG 22 

CROSS REFERENCES: cc. 1017, 1019, 1020 

COMMENTARY ------

Dominique Le Tourneau 

In CJC/1917, several norms obligate religious Superiors to grant the 
dimissorial letters in favor of a particular bishop. T his discipline was, in 
fact, somewhat mitigated, due to privileges and due to the tradition that 
the bishop with the right to confer the ordination should respect the 
wishes of the religious Superior. 

Today it is not necessary for the dimissorial letters to be sent to a 
particular bishop. It is enough that they be addressed generically to any 
bishop, with the important provision that it be a bishop in communion 
with the Apostolic See. 

It is to be remembered that, as Vatican Council II affirmed, " [o]ne is 
constituted a member of the episcopal body in virtue of the sacramental 
consecration and by the hierarchical communion with the head and mem
bers of the college" (LG 22), because the "communion" is not "a vague af
fection, but ... an organic reality" (pen 2). 

Canon 1021 foresees in fine an exception to the principle that it es
tablishes. These dimissorial letters cannot be sent to a bishop of a rite 
other than that of the ordinandi, unless an indult from the Holy See had 
been obtained. This norm is in accordance with the ecclesiology of Vati
can II (OE 1-5) and with the general norm of c. 1 of CIC. 
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1022 Episcopus ordinans, acceptis legitimis litteris dimisso
riis, ad ordinationem ne procedat, nisi de germana litte
rarum fide plane constet. 

When the ordaining Bishop has received the prescribed dimissorial letters, 
he may proceed to the ordination only when the authenticity of these let
ters is established beyond any doubt whatever. 

SOURCES: c. 962 

CROSS REFERENCES: c. 1017, 1019, 1020, 1052 

COMMENTARY ------

Dominique Le Tourneau 

The terms in this canon were discussed in the working coetus. The 
text being debated had been written in this way: "Episcopo ordinanti con
stare debet litteras dimissorias, tum pro saecularibus tum pro sodalibus In
sti tu torum vitae consacratae aut Societatum facultate sibi clericos 
adscribendi gaudentium, esse authenticas atque ad normam iuris conces
sas." 

It was noted that the ordaining bishop should investigate the qualities 
of the candidate on his own, independently of whether authentic dimisso
rial letters were issued. Some consultors requested that the ordaining 
bishop investigate to be sure that the dimissorial letters had been granted 
ad normam iuris. Others were in favor of placing this canon, which they 
considered to be general in nature, among the general canons. 

In view of all these observations, the current text was reached, with 
a slight variation: "fide plane constet" substitutes "fide dubitare minime 
possit," which is less precise. 1 

The bishop must abide by the dispositions of c. 1052 § 2 that indi
cates the elements that should be enumerated in the dimissorial letters for 
the bishop to proceed with the ordination. 

In spite of the legitimacy and authenticity of the dimissorial letters, 
the ordaining bishop may still have some doubt regarding the suitability of 
the candidate for ordination. In such a case, he must not ordain the candi
date (c. 1052 § 3). 

1. Cf. Comm. 10 (1978), p. 186. 
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1023 Litterae dimissoriae possunt ab ipso concedente aut ab 
eius successore limitibus circumscribi aut revocari, sed 
semel concessae non extinguuntur resoluto iure conce
dentis. 

Dimissorial letters can be limited or can be revoked by the person grant
ing them or by his successor; once granted, they do not lapse on the expiry 
of the grantor's authority. 

SOURCES: cc. 46, 963 

CROSS REFERENCES: c. 1017, 1019, 1020 

COMMENTARY ------

Dominique Le Tourneau 

Once the proposal to insert the phrase "iuxta causa" after "revocari" 
had been rejected, the iter which the drafting of this canon followed en
countered no further difficulties. 

This canon deals with the limitations and the revocation of dimisso
rial letters. The norms transcribe c. 963 CIC/1917 almost word for word. 

The first part of that canon expresses the right of the bishop ( or of 
his successor) who has given dimissorial letters to revoke or to limit them. 
There are several types of limitations, such as fixing a time limit, specify
ing the ordaining bishop, ordering a prior exam of one's aptitude for ordi
nation, and so on. These limitations are to be observed. Dimissorial letters 
sent without any limitation are indefinitely valid. 

The second part of the canon is related to the continuity of the gov
ernence of the diocese. According to the general law of cc. 46 and 132 § 2, 
the dimissorial letters of a previous bishop retain their validity. Therefore, 
if they still have not been sent they must be valid, unless the successor dis
poses differently. 

Once the dimissorial letters have been given, any changes undergone 
by the authority who gave them ( death, 1 dismissal, transfer, extinction of 
his right) do not affect the dimissorial letters in any way:2 this is a gratia 
facta situation. 

1. S. Congr. "Of Bishops and Regulars," November 21, 1600, in Fontes of the CIC/1917, 
no. 1588. 

2. Cf. VI, Regula iuris, 16; cf. also c. 78 § 1. 
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CAPUT II 
De ordinandis 

CHAPTER II 

Those to Be Ordained 

CENALMOR 

1024 Sacram ordinationem valide recipit sol us vir baptizatus. 

Only a baptised man can validly receive sacred ordination. 

SOURCES: c. 968; PO 2; PAULUS PP. VI, Let. ad Archiepiscopum Cantu
ariensem: I, 30 nov. 1975 (AAS 68 [ 1976] 599-600); II, 23 mar. 
1976 (AAS 68 [1976 )  600-601); SCDF Deel. Inter insig
niores, 15 oct. 1976 (AAS 69 [1977] 98-99) 

CROSS REFERENCES: cc. 124, 842 § 1, 849, 1008, 1025 § 1 ,  1026 

COMMENTARY ------

Daniel Cenalmor 

1. According to the text of the canon, there are two objective requi
sites of capacity that must be present in the subject to validly receive sa
cred orders: to be a male and to be baptized. It is not necessary, in 
principle, to have full possession of one's mental faculties, nor to be of a 
certain age. However, the sacramental action would not operate in a sub
ject with the use of reason if he willed not to receive the sacrament. Hence, 
the intentional subjective factor may determine, in certain occasions, the 
nullity of sacred ordination.1 

The requisite to be baptized is, without a doubt, of divine law. The 
sacramental development of Christian life requires the previous birth in 
the life of grace "ex aqua et Spiritu Sancto" (cf. Jn 3:5). Baptism of desire 

1. Cf. T. RINC6N-PEREZ, "Disciplina can6nica del culto divino," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), p. 560. 
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is not enough, a baptism of water is necessary, because this is the gateway 
to the sacraments, and without it the rest of the sacraments cannot be val
idly received (cc. 842 § 1,  849).2 The condition of being faithful (c. 204 § 1) 
is, in short, prior to that of being sacred minister (c. 1008). 

Only those who have been validly baptized can be ordained. In the 
case that baptism had not been validly received, nor sacred ordination val
idly received, the acts of the subject which ontologically require the exist
ence of the sacra potestas would be null. 

2. From the canonical point of view, it has always been unquestion
able that only a male human being is capable of receiving the sacrament of 
orders in any of its degrees, including, therefore, the order of the diacon
ate. That has been the constant teaching of the ecclesiastical Magisterium. 
Until this century, this was hardly expressed in formal pronouncements, 
precisely because it was a matter of an undisputed doctrinal principle and 
of a law that was not under controversy. 3 

This situation of unquestioning assent, however, is no longer found 
presently, especially because of the debates and positions adopted by the 
core of the Anglican Communion, where they came to include the practice 
of conferring priestly ordination upon women. The ecumenical problems 
that this poses, and the extent of the discussions on the subject among 
theologians and in some catholic environments, caused successive inter
ventions by the Magisterium to reiterate and clarify this doctrine and dis
cipline, which have remained constant in the Catholic Church and always 
faithfully maintained in the eastern churches.4 Different types of interven
tions are summarized here. These have culminated lately in the promulga
tion of the Letter Ap. Ordinatio sacerdotalis, with which John Paul II has 
settled the issue regarding the reservation of the ministerial priesthood to 
men. 

3. When the matter of the ordination of women arose in the Anglican 
Communion, Paul VI himself decided to personally approach it on several 
occasions, particularly in some of his letters to the Anglican Primate5 that 
reminded him of the Catholic Church's position. "The Church maintains 
that it is not acceptable to ordain women to the priesthood, for truly fun
damental reasons. The following are the reasons: the example of Christ, 
effected in the Sacred Writings, who only chose men for his Apostles; the 
constant practice of the Church, which has imitated Christ by choosing 
only men; and the living Magisterium, which has coherently established 

2. Cf. CONC. FLOR., Deer. Pro Armeniis, in Dz.-Sch., 1309; CCE, no. 1213. 
3. Cf. T. RINC6N-PEREZ, "Disciplina can6nica .. . ," cit, pp. 560-561. 
4. Cf. ibid. , p. 561; A. MOLINA, commentary on c. 1024, in C6digo de Derecho Canonico. 

Edici6n bilingiie, fuentes y comentarios de todos los canones (Valencia 1993), p. 457. 
5. Cf. AAS 67 (1975), pp. 264-267; 68 (1976), pp. 599-600, 600-601. 
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that the exclusion of women from the priesthood is in harmony with God's 
plan for his Church."6 

However, during the pontificate of Paul VI, the most detailed justifi
cation of the practice of only calling men to the sacred orders was given 
by the SCDF who obeyed the mandate of the Pope himself, in the Deel. 
Inter insigniores (October 15, 1976), approved and ordered to be pub
lished by him,7 reminded us in a summary that " [t]he Church is faithful to 
the Lord's example, and for this reason does not consider itself to be au
thorized to admit the ordination of women to the priesthood. "8 This 
phrase and the entire argument of this document- which only alludes to 
the priesthood and episcopal orders, seem to imply that the requirement 
to be male to gain access to the priesthood is of divine law, and that it 
does not belong, therefore, among the norms of merely ecclesiastical law. 
This is shown by the fact that the authority of the Church has never dis
pensed it. 

Indeed, when in the Magisterial Declaration it is stated that the 
Church "does not consider itself to be authorized to admit the ordination of 
women to the priesthood," it seems to be implicitly indicated that the ne
cessity to be male could be counted among the integral factors of the sac
ramental sign, which the ecclesiastical authority cannot modify because it 
belongs to its substance.9 The Church, as the Declaration continues, has 
never allowed women to validly receive the priesthood or episcopal ordina
tion. This tradition, which is continuous and universal, has not only obeyed 
mere cultural conjunctures, but also the desire to remain faithful to the 
type of priestly ministry that Our Lord Jesus Christ wanted, and that was 
carefully kept by the Apostles. 10  For all these reasons, the norm of only 
conferring priestly ordination to men is followed "because it is considered 
in accordance with God's plan for his Church."1 1  

4. The Deel. Inter insigniores, after reminding us of this norm and 
its basis in the permanent value of the attitude of Christ and of the Apos
tles, who also chose only men as their deacons (cf. Acts 6:1-6), shows the 
profound suitability that theological reflection reveals between the nature 
of the sacrament of orders itself, in its specific reference to the mystery of 
Christ, and the fact that only men have been called to receive priestly 

6. Cf. PAUL VI, Rescript to the letter of the Archbishop of Canterbury, the Most Rev. 
Dr. F. D. Coogan, regarding the priestly ministry of women, November 30, 1 975, in AAS 68 
(1976), p . 599. 

7. AAS 69 (1977), pp . 98-116. 
8. Cf. ibid. , p. 100. 
9. Cf. Prus XII, Ap . Const. Sacramentum ordinis November 30, 1947, in AAS 40 (1948), 

p. 5. 
10. Cf. AAS 69 (1977), p. 101. 
1 1 . Cf. ibid., p . 108. 
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ordination. It notes that " [i]t is not a matter of presenting a demonstrative 
argument, but of clarifying this doctrine with an analogy of faith." 12 

The last part of the document is centered on two basic ideas: the sac
ramental nature of Christian priesthood and the nuptial significance of the 
salvation offered to men by God. 

5. When exercising his ministry, the priest does not act in his own 
name, but represents Christ, who works through him. This representation 
of Christ reaches its highest expression and a very particular form in the 
celebration of the Eucharist, in which the priest acts "in persona Christi," 
to the point of becoming his own image when he pronounces the words of 
the consecration. However, if while sacramentally expressing the role of 
Christ in the Eucharist, this representation were not assumed by a man, it 
would be difficult to see Christ's image in the minister. In short, there 
would not be such a "natural resemblance" that all sacramental signs bear, 
and that the faithful must be able to grasp easily.13 

Regarding the second argument, the Declaration begins by explain
ing that the alliance offered to men by God has been assumed since an
cient times "the privileged form of a nuptial mystery." This mystery is fully 
and definitively realized when the plenitude of time is reached, when 
Christ, the Husband, takes the Church as his wife. It is also congruent with 
this "nuptial mystery" that the actions which require the character of the 
ordination and which represent Christ himself, author of the alliance, hus
band and head of the Church, exercising his ministry of salvation, are to 
be preformed by a man. This is, of course, unless one failed to recognize 
the importance of the fact that Christ was a man and the symbolism that 
this bears in the economy of the revelation. 14 

6. The present norm and the reasons presented here in no way con
tradict the fundamental equality that exists among all the baptized 
( c. 208). The fact that only a man can be called to sacred orders "does not 
reveal in him any personal diversity in the order of values, but only diver
sity on the plane of functions and of service."15 

As the Declaration indicates, "equality does not mean identity within 
the Church, which is a differentiated body in which everyone has his or 
her own function. There are many roles, which should not be confused, 
they do not give occasion to superiority of some over others nor do they 
give a pretext for envy: the only superior charism that should be desired is 
charity (cf. 1 Cor 12-13). The greatest in the Kingdom of the Heaven are 
not the ministers, but the saints."16 And the best proof of this, is precisely 

12. Cf. ibid., pp. 108-109. 
13. Cf. ibid., pp. 109-110. 
14. Cf. ibid., pp. 1 10-111 .  
15. Cf. ibid., pp. 1 1 1-112. 
16. Cf. ibid., p. 1 12. 
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that it is a woman who is rightly called the Most Holy Virgin Mary, even 
though she did not receive the mission which is proper to the Apostles nor 
the ministerial priesthood. 17 

7. John Paul II, in an attempt to guard the apostolic Tradition and to 
eliminate a new obstacle to uniting all Christians, again reminded the An
glican Primate of the substance of the presented doctrine. 18 Upon seeing 
that in our time and in many places, the decision of the Church not to 
admit women to priestly ordination has not only been considered debat
able even in some Catholic circles, or has even been imputed a purely dis
ciplinary value, the Pope definitively settled the matter in his Letter 
Ap. Ordinatio sacerdotalis, addressed to the entire Episcopate, and dated 
May 22, 1994.19 

Indeed, after summarizing the reasons presented by Paul VI and by 
the Deel. Inter insigniores, and after emphasizing once again that "not ad
mitting women to the priestly ordination cannot mean that they are of a 
lessor dignity, nor that they are discriminated against. It is a faithful obser
vance of a disposition which must be attributed to the wisdom of the Lord 
of the universe." John Paul II concludes the aforementioned document 
with the following, certainly solemn, words: "Therefore, with the aim of 
removing all doubt regarding a matter of such importance, that concerns 
the divine constitution of the Church, in virtue of my ministry of confirm
ing the brothers in the faith ( cf. Lk 22: 32), I declare that the Church does 
not, in any way, have the faculty to confer the priestly ordination to 
women, and that this report should be considered to be definitive for all 
the Church's faithful."20 

As a result, this doctrine must now be classified between the truths 
concerning the faith and morals that (as indicated in the new §2 of c. 750) 
must be received and firmly believed in order for one to be able to sa
credly guard and faithfully expound the same deposit of faith. Thus any
one who rejected it would be opposing the doctrine of the Catholic 
Church, and any faithful who, rejecting this proposition, were obstinate, 
and reprimanded by the Apostolic See or by the ordinary, did not retract 
(c. 1371, 1°), would be punished with a just penalty.21 

8. To validly receive the sacrament of orders, it is enough that the 
subject be male and baptized. This means that, on principle, the intention 
of the subject is not always necessary for validity of the sacred order. It is 
possible, in short, that infants, or those similar, could theoretically be 

17. Cf. T. RINC6N-PEREZ, "Disciplina can6nica ... , " cit, p. 562; JOHN PAUL II, Litt . Ap. 
Ordinatio sacerdo talis, May 22, 1994, in AAS 86 (1994), p. 547. 
18. Cf. AAS 79 (1987), pp. 184-187. 
19. Cf. AAS 86 (1994), pp. 545-548. 
20. Cf. ibid., pp. 547-548. 
21 .  Cf. John Paul II, m.p. Ad tuendam fidem, May 18, 1998; CDF, Illustrative doctrinal 

Note of the conclusive formula of "Professio fidei", no. 1 1. 
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capable of receiving the sacrament, as the common doctrine of theolo
gians and canonists admits. But such an ordination would be, of c ourse, 
absolutely illicit, and it would not bind the subject to assume the obliga
tions that it bears, unless he ratifies them when he reaches the use of rea
son and at least the age of majority.22 

The same doctrine maintains that those who have, at one time, had 
the use of reason, cannot be validly ordained without their intention, at 
least habitual (and not rectified), to receive the sac rament. In practice, it 
would be advisable to wait for that intention to be actual, or at least virtual, 
since it is logical that the new status and the serious obligations which or
dination bears intensely calls for the subject's attention.23 

It follows that a simulated or feigned ordination, therefore that in 
which a nonexistent or contrary internal intention (e.g. , due to lack of free
dom: c. 1026) is externally feigned through the rites, would obviously be a 
null ordination,24 even though, validity would have to be presumed in the 
external forum as long as the lack of internal intention were not proven 
(c. 124 § 2).25 

22. Cf. F.M. CAPPELLO, Tractatus canonico-moralis. De Sacramentis (Turin-Rome 1950-
1958), II, pt. 3rd , no. 358; L. MIGUELEZ DOMINGUEZ, "El Orden," in Comentario al C6digo de 
Derecho Canonico, II (Madrid 1963), p. 399. 

23. Cf. T. RINC6N-PEREZ, "Disciplina can6nica . . .  ," cit, pp. 562- 563 
24. Cf. c. 3, X, III, 42; SCHO, March 2, 1842, November 26, 1900. 
25. Cf. T. RINC6N-PEREZ, "Disciplina can6nica ... ," cit, p. 563. See commentary on c. 1026. 
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1025 

Bk IV. Pt. I. The Sacraments CENALMOR 

§ 1.  Ad licite ordines presbyteratus vel diaconatus confe
re nd o s requiritur ut candidatus, probatione ad 
normam iuris peracta, debitis qualitatibus, iudicio 
proprii Episcopi aut Superioris maioris competentis, 
praeditus sit, nulla detineatur irregularitate nullo
que impedimento, atque praerequisita, ad normam 
cann. 1033-1039 adimpleverit; praeterea documenta 
habeantur, de quibus in can. 1050, atque scrutinium 
peractum sit, de quo in can. 1051 .  

§ 2.  Insuper requiritur ut, iudicio eiusdem legitimi Supe
rioris, ad Ecclesiae ministerium utilis habeatur. 

§ 3. Episcopo ordinanti proprium subditum, qui servitio 
alius dioecesis destinetur, constare debet ordinan
dum huic dioecesi addictum iri. 

§ 1. In order lawfully to confer the orders of priesthood or diaconate, it is 
required that, in the judgement of the proper Bishop or of the compe
tent major Superior, the candidate, having completed the probation in 
accordance with the law, possesses the requisite qualities, that he is 
free of any irregularity or impediment, and that he has fulfilled the re
quirements set out in cann. 1033-1039. Moreover, the documents men
tioned in can. 1050 must be to hand, and the investigation mentioned 
in can. 1051 must have been carried out. 

§ 2. It is further required that, in the judgement of the same lawful Supe
rior, the candidate is considered beneficial to the ministry of the 
Church. 

§ 3. A Bishop ordaining his own subject who is destined for the service of 
another diocese, must be certain that the ordinand will in fact be at
tached to that other diocese. 

SOURCES: § 1: cc. 968, 973 § 3, 974 § 1; SDO I-III 
§ 2: C. 969 § 1 
§ 3: C. 969 § 2; OT20 

CROSS REFERENCES: cc. 233, 256 § 2, 257, 265, 269, 270, 271 § 1, 1015-
1016, 1019, 1022, 1026, 1028-1029, 1031-1042, 
1050-1051 
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COMMENTARY ------

Daniel Cenalmor 

1. Paragraph 1 of this norm, originally drafted as § 2 of the previous 
canon, 1 summarizes the canonical requisites that the subject must fulfill in 
order for the priestly or the diaconal order to be lawfully conferred on him: 

a) that, in the judgement of the proper bishop or of the competent 
major Superior, he possess the requisite qualities (mentioned in cc. 1025 
§ 2, 1026, 1028-1029, and 1031-1032); that is, in the judgment of the proper 
Bishop or of the major Superior of a clerical Institute of competent pontif
ical Law "ratione domicilii" (c. 1016 in connection with cc. 102, 103 and 
107 § 1), or those who c. 381 § 2 makes equivalent to the diocesan Bishop. 
To this we must add the military Ordinariate, the Prelate of a personal 
prelature and the diocesan Administrator with the consent of the College 
of consultors (c. 1018 § 1, 2°), in addition to the Vicar general, provided 
that he has a special mandate. 

b) that he is free of any irregularity or impediment ( cc. 1040-1042); 

c) that he has fulfilled the requirements set out in cc. 1033-1039; 

d) that the documents mentioned in c. 1050 be at hand; 

e) and that the investigation mentioned in c. 1051 has been carried 
out. 

Although the proper area of all these requisites, and in which they 
should be guaranteed, is the external forum, their proof cannot always be 
positive. In order to show the absence of irregularities and impediments to 
receive the order (cc. 1041-1042), it would be enough to show the lack of 
reasons or contrary proofs. Hence the present norm, regarding its proof, 
requires of the proper bishop or the competent major Superior something 
that should be shared by all of them: that those requisites, understood ex
actly as they are determined in the following canons, have been proven "ad 
normam iuris." And a sure guideline for acting in this way is that offered in 
the circular Letter of the CDWDS regarding the scrutinies on the suitabil
ity of the candidates, November 10, 1997, which, among other things, 
details the way to record and file the documentation for each of the scruti
nies. It also reminds the unipersonal authority competent for calling the 
candidates that "it should not proceed by virtue of only its convictions or 
intuitions, but must hear the opinions of persons and Councils and must 
not  depart from them, except by virtue of very well-founded reasons 
(c. 127 § 2, 2°).2 

1. Cf. Comm. 10 (1978), p. 187. 
2. Notitiae 33 (1997), pp. 495-506; Comm. 20 (1998), pp. 50-59. 
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For the licit reception of the sacred order, the subject, as well as ful
filling the conditions prescribed by the law, must be well disposed in the 
internal forum, and therefore, in a state of grace. The legislator, however, 
(as in CJC/1917) has not considered it necessary to expressly recall this 
here, maybe because it is a matter of a prevailing moral requirement, and 
because its mention may be considered to be included, among the knowl
edge that the candidates must have concerning the sacrament (c. 1028). 

2. The sacrament of orders is not administered primarily for the per
sonal sanctification of those who receive it, but to serve the Church as sa
cred ministers, bishops and priests, in a special way, "for offering sacrifice 
and forgiving sins" (PO 2b ). It is to serve all, with the goal of "each accord
ing to his own grade, they fulfil, in the person of Christ the Head, the of
fices of teaching, sanctifying and ruling" and so they nourish the people of 
God (c. 1008). Thus it will also be determined that, in the judgment of the 
same legitimate Superior mentioned in § 1, the candidate "is considered 
beneficial to the ministry of the Church" (c. 1025 § 2). 

In the practice of the first centuries, ordinations were relative: only 
faithful who were necessary or useful for the different particular churches 
were admitted to orders, and there they were automatically incardinated. 
Absolute ordinations, without the destination of a specific ministry, were 
prohibited as a rule, although the usefulness to or need of the Church at 
times also justified this type of ordination. The abuses that occurred in 
this sense resulted in some Councils entirely prohibiting them, to prevent 
the existence of unattached or transient clerics, without a proper Superior 
or any pastoral work, with the following deterioration of ecclesiastical 
discipline. Such was the case of the Council of Chalcedon in 451, and of 
the Council of Trent. Absolute ordinations were permitted, however, in 
which at least one title of ordination was required. This title was to be 
consistent, generally, for seculars, in a benefice, patrimony or pension. 
And when absolute ordinations became more and more frequent, the con
cepts of usefulness and necessity for the Church began to be seen in rela
tionship especially to the existence of vacancies. That usefulness or 
necessity was referred to the situation of the diocese in which the clerics 
had to be enrolled. 3 

The promulgation of CJC/1917 , prohibited the existence of unatta
ched or transient clerics (cf. CJC/1917, c 111 § 1), and always required the 
existence of a title of ordination (CJC/1917, cc. 979-982). After this, the 
appearance of the title of ordination of service to the diocese, which its 
c. 981 considered to be supplementary, made the rest disappear, and the 
use of the titles of benefice, patrimony or pension became very uncom
mon. The necessity or usefulness for the Church continued, however, to 

3. Cf. J.M. GONZALEZ DELVALLE, commentary on c. 1025, in Pamplona Com; T. RINC6N
PEREZ, "Disciplina can6nica del culto divino,"  in Manual de Derecho Canonico, 2nd ed. 
(Pamplona 1991), p. 564. 
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be determined mainly in relationship to the vacancies in the particular 
church, in compliance with its c. 969 § 1, where it warned that "it cannot 
be admitted that a secular is ordained, if there is no necessity or need for 
the Church or the diocese." 

The CIC no longer requires the existence of a title of ordination, 
whose purpose has been entirely absorbed in the institute of incardina
tion. Yet, the teachings of Vatican II on the universality of the mission of 
the priesthood and the solicitude for all Churches that is acquired by 
means of the sacrament of orders, have also helped, in the current norms, 
to restore its original pastoral sense of incardination. It is not a simple link 
of submission to a bishop, but the incorporation to a certain ecclesiastical 
structure in order to serve, through it, the universal Church; hence this 
structure should also have the flexibility and mobility that the pastoral re
quirements demand. 4 

In view of all this, it is understood that, currently, the necessity or 
usefulness for the Church should not be valued only in relationship to 
one's own particular church, but also in relationship to the necessities of 
the universal Church, as is stated in cc. 233, 256 § 2, 257, 270 and 271 § 1. 
And it is not unsuitable, therefore, that the ordinations surpass the objec
tive necessities of a specific community, unless the candidates can only be 
promoted to a specialized ministry, or if they are not disposed to exercise 
the sacred ministry outside their own particular church. In this respect, 
however, it should be kept in mind that the formation of students of the 
seminary "is to ensure that they are concerned not only for the particular 
church in which they are incardinated, but also for the universal Church, 
and that they are ready to devote themselves to particular churches which 
are beset by grave needs" (c. 257 § 1)5. 

The content of § §1 and 2 of c. 1025 is as applicable to secular clergy 
as to all other types of clergy. This does not in any way affect the continual 
practice of many institutions, in which, since times long past, access to 
the priesthood has been part of the vocation of determined categories of 
members, as has occurred with monks. 

In fact, the reception of the sacred order is sufficiently justified in 
these cases, regarding its usefulness for the Church, because it allows the 
celebration of the Eucharistic Sacrifice, 6 although it does not carry a spe
cific pastoral task nor one of healing souls. It must not be forgotten that it 
is due to the Eucharist that "the Church continually lives and grows," "and 
the building up of the body of Christ is perfected" ( c. 897); and that the 

4. Cf. T. RINC6N-PEREZ, commentary on the chapter De clericorum adscriptione seu 
incardinatione, in Pamplona Com. 

5. Cf. T. RINC6N-PEREZ, "Disciplina can6nica .. . , "  cit., p. 564; A. MOLINA, commentary on 
c. 1025, in C6digo de Derecho Canonico. Edici6n bilingue, fuentes y comentarios de todos 
los canones (Valencia 1993), p. 457. 

6. Cf. J.M. GONZALEZ DEL VALLE, commentary on C.  1025, in Pamplona Com. 
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non-violent renewal of the Sacrifice of the Calvary is, furthermore, the 
fundamental purpose for which Christ has instituted the priesthood. 

Finally, when § 3 of this canon establishes that "a bishop ordaining 
his own subject who is destined for the service of another diocese, must 
be certain that the ordinand will in fact be attached to that other diocese," 
it tends to prevent the faculty which the current legislation provides to 
choose the proper bishop (c. 1016), and even for excardination and new 
incardination (cc. 267-270), or for transfer (c. 271), from giving cause to 
the existence of unattached clerics, or to those without the destination of 
a specific pastoral ministry. This danger could easily occur in what is de
scribed in the present § 3,  at least in practice, if the timely precautions had 
not been taken to guarantee the effective incardination of the candidate to 
that other diocese, as well as his transfer there within a reasonable period 
of time. 
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1026 

ART. I 
De requisitis in ordinandis 

ART. 1 
The Requirements in Those to be Ordained 

Ut quis ordinetur debita libertate gaudeat oportet; nefas 
est quemquam, quovis modo, ob quamlibet causam ad or
dines recipiendos cogere, vel canonice idoneum ab iisdem 
recipiendis avertere. 

For a person to be ordained, he must enjoy the requisite freedom. It is ab
solutely wrong to compel anyone, in any way or for any reason whatso
ever, to receive orders, or to turn away from orders anyone who is 
canonically suitable. 

SOURCES: c. 971; OT 6; SCDS Deer. Ut locorum Ordinarii, 9 iun. 1931 
(AAS 23 [1931] 459-473) 

CROSS REFERENCES: cc. 124 § 2, 125, 219, 290, 1025 § 1, 1030 

C OMME NTARY ------

Daniel Cenalmor 

1. The necessity to enjoy the requisite freedom in order to receive 
the sacrament of orders, and the two prohibitions that are transcribed in 
this canon are based, as a last resort, on the nature of holy orders, under
stood as a gift from God to which the subject should respond freely, with 
respect for human freedom ( cf. GS 17 and 26; DH 1 and 2), and for the dig
nity and freedom of the baptized person ( cf. LG 9 b ). They can also be ex
plained more immediately, as a basic fundamental right of the faithful to 
be immune to any coercion in the choosing of his state in the Church 
(c. 219). A decision that changes people's lives and that brings with it im
portant duties that the rest of the faithful do not have, cannot be imposed 
in any way, but has to be assumed with complete freedom. 
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The freedom to embrace or not to embrace the condition of clerical 
life must be absolute. The words "in some way, in some motive, " already 
transcribed in CJC/1917 ( c. 971) attest to this. Hence, it can be considered 
that the old argument concerning whether someone who is endowed with 
the appropriate qualities could be legitimately bound by the ecclesiastical 
Superior to assume that condition was fully settled. On the other hand, al
though the penalty of excommunication established by CJC/1917 for those 
who c ompel another person to embrac e this state had disappeared 
( c. 2352), the recent formalization of the right to freedom in the choice of 
one's state in the Church ( c. 219), because of its constitutionality, has 
given this norm such solid support that it does not allow it to be suscepti
ble to any exception or dispensation whatsoever. 1 

Therefore, neither the mandate of the Superior, nor the moral obliga
tion to follow the divine vocation, nor the necessity of the Church are 
valid reasons to sustain any title of juridical obligation to accede to holy 
orders. 2 And in the case in which someone believed that he was compelled 
to receive the sacrament or to abstain from being ordained, he would have 
to elucidate it before his conscience, but without any external coercion of 
any type.3 

2. Anything that implies coerc ion, in a broad sense, and which could 
be exercised, "in any way, " is illicit in this matter. And such coercion c ould 
even cause the invalidity of the ordination if it were to go so far as to de
termine that the will of the subject nullified the human act, or forced him 
to externally simulate or feign his ordination, excluding the intention to 
receive the sacrament (see commentary on c.  1024). 

It is evident that physical or external violence, which could not have 
been withstood, is to be considered to be sufficient cause for a null ordi
nation, so that its obligations would not be assumed (c. 125 § 1). Its valid
ity could immediately be impugned (cc. 290,1°, 1708-1712); CDWDS is 
competent to judge this matter ( cf. PB 68). 

On the other hand, a more complex case is that of the intimidations 
that, while also damaging freedom, do not necessarily suppress it. This, 
for example, is the case of serious fear which has been unjustly instilled 
that would bring someone to be ordained because of the threat of evil. If 
the subject, to avoid this evil, had feigned his consent or intention to re
ceive the sacrament, his ordination would be null, and, as in the previous 
supposition, he would have to impugn it. But if the fear only made him ac
cept the ordination, having any type of will in favor of it, then it would be 

1. Cf. T. RINC6N-PEREZ, "Disciplina can6nica del culto divino," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), p. 565. 

2. Cf. ibid. 
3. Cf. L. MIGUELEZ, "El Orden," in Comentario al C6digo de Derecho Canonico, II (Madrid 

1963), pp. 402-403. 
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valid, although he could then request the loss of clerical status in accor
dance with c. 290, 3°. In either of the two cases, the subject should ob
serve the obligations that go with Orders, different from what was 
foreseen in c. 214 of CJC/1917, until the second sentence declaring the nul
lity of ordination had been given ( c. 1712), or, if the ordination had been 
considered to be valid, the resc ript of the Apostolic See mentioned in 
c. 290, 3° had been given. And furthermore, it should not be forgotten that 
in this last supposition, the loss of the c leric al state would be a grace 
(whose processing corresponds to the),4 and is not the fruit of a judicial or 
administrative process, as is that which declares the nullity of the ordina
tion (cc. 1708-1712)-. Nor should it be forgotten that its c oncession 
"does not entail a dispensation from the obligation of celibacy, which is 
granted by the Roman Pontiff alone" (c. 291), by means of a procedure 
which is regulated by the Instruction of October 14, 1980 of the SCDF.5 

3. The prohibition of turning away a candidate from orders who is 
canonically suitable, as well as that of compelling anyone to embrace the 
clerical state, was already clearly on record in CJC/1917 (c. 971). In the 
current discipline it is even supported, as has already been indicated, by a 
fundamental right. 

In fact, although the right to freedom of choice of one's state in the 
Church does not imply an unconditional possibility of reaching the condi
tion of life that each person desires for himself, neither it does specifically 
mean that there is a subjective right to be ordained and to assume in this 
way the condition of clergy. Apart from divine vocation and the canonical 
requisites for the subject, the call of legitimate authority determines that 
he has the right and the duty to make the necessary judgement on the suit
ability of the faithful's aptitude to exercise that ministry (cc. 1025, 1029). 
For this reason, in virtue of the cited right and as the required personal 
conditions are fulfilled, one may speak of a right to request the sacrament, 
of a correlative duty to provide just means to heed that petition, right and 
duty that are also issued from the denominated "right to petition" (c. 212 
§ 2), and of a duty not to put any unfair obstacles before its actuation ( cf. 
C. 219). 

The obligation not to impede the reception of the diaconate or of the 
priesthood to anyone who is canonically suitable falls on all the faithful, 
but especially on those who promote the vocations and formation of can
didates for the holy orders: diocesan bishops and their equivalent in law, 
the formation faculty of seminaries and novitiates, parish priests and 
priests in general, educators and christian families (c. 233 § 1). Of course, 

4. Cf. Notitiae 25 (1989), pp. 485-486. 
5. Cf. J.M. GONZALEZ DELVALLE, commentary on c. 1026, in Pamplona Com; A. MOLINA, 

commentary on c .  1026, in C6digo de Derecho Canonico. Edici6n bilingue, fuentes y 
comentarios de todos los canones (Valencia 1993), p. 458. 
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this obligation only affects the proper bishop and the competent major Su
perior when they elucidate admission to the sacrament ( c. 1029) to the 
rector of the seminary or of the house of formation when he gives judge
ment on the suitability of the candidate (c. 1051, 1°). 

Canon 1030, finally, will press this duty even more when it is about 
deacons destined to the priesthood. 
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1027 Aspirantes ad diaconatum et presbyteratum accurata 
praeparatione efformentur, ad normam iuris. 

Aspirants to the diaconate and the priesthood are to be formed by careful 
preparation in accordance with the law. 

SOURCES: c. 972; SC 129; OT 6-11, 19, 20; PO 18, 19; SDO 6,  9, 14, 15, 
26; RFIS 

CROSS REFERENCES: cc. 217, 232- 264, 659 § 3, 1025 § 1, 1028, 1029, 
1032, 1035 § 1, 1039 

COMMENTARY ------

Daniel Cenalmor 

1. This canon, like the two previous and the rest of the canons in art. 
1 ,  even though referring to a requirement which the candidate must fulfill 
(his careful preparation for the consecration and the mission that are 
proper to the order that he wants to receive) is immediately addressed to 
those who are mainly responsible for its verification. Therefore, in accor
dance with the teachings of the PDV regarding directors of the priestly for
mation, the subjects of the obligation mentioned in it are: the Church and 
the bishop, in the first place; the educational community of the seminary 
(or of the house of formation), which refers to different formation faculty 
(the rector, the spiritual director, the superiors and professors), the pro
fessors of theology. In the largest sense are meant the family, the parochial 
community and youth associations and movements (cf. PDV 65-68); and 
finally, the candidate for the sacred order, "a necessary and irreplaceable 
agent in his own formation" ( ibid., 69). 

Candidates for the diaconate or the priesthood should receive care
ful preparation in the centers which have been established for this end, in 
accordance with the universal and particular norms that regulate the for
mation of clerics. 

2. The major seminary, and similarly, the religious house of forma
tion, is to continue to consider itself necessary for the preparation of the 
candidates for the priesthood, as Vatican II categorically affirmed ( cf. OT 
4a). John Paul II restates this in PDV, which transcribes the following 
proposition of the Synod: "The institution of the major seminary, is the 
best place for formation. It is certainly to be reaffirmed as the normal 
place, in the material sense as well, for a community and hierarchical life, 
indeed as the proper home for the formation of candidates for the 
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priesthood, with superiors who are truly dedicated to this service. This in
stitution has produced many good results through the ages and continues 
to do so all over the world."1 

The necessity for a major seminary does not mean, however, that all 
the candidates for the priesthood must pass through it. There have always 
been priestly vocations that surface when the person has reached adult
hood, for which it is not possible, and frequently not even suitable, to fol
low the educational itinerary of the major seminary. As the Apostolic 
Exhortation indicates, for those vocations, it should instead be planned 
for the candidate "to accompany them with formation in order to ensure, 
bearing in mind all the suitable adaptations, that such persons receive the 
spiritual and intellectual formation needed (cf. RSF,19). A suitable rela
tionship with other candidates to the priesthood and periods spent in the 
community of the major seminary can be a way of guaranteeing that these 
vocations are fully inserted in the one presbyterate and are in intimate and 
heartfelt communion with it" (PDV 64). 

As canon 236 indicates, young men who aspire to the permanent dia
conate are to be formed by living "for at least three years in a spec ial 
house unless the diocesan bishop decides otherwise for grave reasons." 
However, it is enough that men of a more mature age, whether celibate or 
married, "spend three years in a program determined by the Conference of 
Bishops." 

Finally, minor seminaries, which aim to keep and develop budding 
priestly vocations in the preadolescent years or in the first years of youth, 
should also be considered a proper environment for the priestly forma
tion. If there is no possibility of having a minor seminary, "necessary and 
very useful in many regions," other "institutions" must be created, such as 
vocational groups, which help to follow the vocational itinerary of the ad
olescents that are in search of the vocation or that have dec ided to follow 
it, but are bound to delay their enrollment in the major seminary due to 
different circumstances (cf. PDV 63-64). 

3. The universal norms that regulate the formation of clergy, the con
tent of, and the ways of carrying them out, must be adjusted to meet the 
needs of each case and is found mainly in cc. 232-264 of CIC and in its 
sources: Optatam totius, Sacred Congregation for Catholic Education, 
and other conciliar and magisterial documents in which the criteria for the 
figure of the sacred minister and its preparation are given. Due to its more 
recent and exhaustive nature, PDV also has exceptional importance in the 
case of the presbyters. This is because it is dedicated to the formation of 
priests in the current situation, and because it proposes, among other 
things, precise indications and principles for the human, spiritual, intellec
tual and pastoral formation of the candidates to the priesthood. In the 

1. "Propositio 20," in PDV, 60. 
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case of the permanent deacons , the Ratio fundamentalis diaconorum 
permanentium (February 22, 1998), of the CdIC, and the Directorium pro 
ministerio et vita diaconorum permanentium (February 22, 1998), of 
the CpC should also be taken into account. It should not be forgotten, re
garding the intellectual or philosophical-theological formation, that the 
dispositions of SapChr, which are applicable to candidates to Holy Or
ders, can be carried out outside the seminary. And furthermore, it should 
be taken into account that the CCE has assigned normative competencies 
for this entire matter (cf. PB 112-116). 

Finally, in the particular norms, which should be in accordance with 
the universal norms, the proper rules of each seminary are to adapt them
selves to the plans for priestly formation for each nation, elaborated by 
the Conferences of Bishops and approved by the Holy See (c. 242 § 1). 
Similarly, in the formation of candidates to the permanent diaconate, the 
corresponding norms of the Conferences of Bishops will be followed 
(c. 236). 

In Spain, the XLIV plenary meeting of the Conference of Bishops of 
April 24 , 1986 approved a new Plan for Priestly Formation for Major 
Seminaries. This text, after being approved for a period of six years by 
the SCCE in Decree of July 4 ,  1986,2 was revised by the CBS in its LXV ple
nary meeting (February 12-16, 1996) and recognized and approved "ad 
sexenium" by CCE through a decree of May 8,  1996.3 Previously, the XXVII 
plenary meeting (November 21-26 , 1977) had given some practical norms 
for the establishment of the permanent diaconate in Spain, which were 
ratified after the promulgation of the new Code in its General Decree I.4 

Finally, on October 1 ,  1991, the Plan for Formation for Minor Seminaries 
approved in the LIV plenary meeting went into effect. 5 

2. Cf. BOCEE 1 1-12 (1986), pp. 118-168. 
3. Cf. BOCEE 51 (1996), pp. 115-165. 
4. Cf. BOCEE 3 (1984), pp. 105-110. 
5. Cf. BOCEE 32 (1991), pp. 131-155. 
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Curet Episcopus dioecesanus aut Superior competens ut 
candidati, antequam ad ordinem aliquem promoveantur, 
rite edoceantur de iis, quae ad ordinem eiusque obliga
tiones pertinent . 

The diocesan Bishop or the competent Superior must ensure that before 
they are promoted to any order, candidates are properly instructed con
cerning the order itself and its obligations. 

SOURCES: SCDS Instr. Quam ingens, 27 dee. 1930 (AAS 23 [1931] 120-
129); SCRit Instr. Quantum religionis, 1 dee. 1931 (AAS 24 
[1932] 74-81); OT 9-12, 19-21; SDO 14 

CROSS REFERENCES: cc. 247 § 2, 273-289, 843, 1025 § 1, 1026, 1027, 
1029, 1036 

COMMENTARY ------

Daniel Cenalmor 

1. A specific aspect of the formation of the candidates to the diacon
ate or to the priesthood is that of the due instruction about everything that 
refers to each order and the duties that come with it. This aspect concerns 
the integrity of the state of freedom of the candidate ( c. 1026), and, more 
generally, the licit and fruitful celebration of the sacrament. 

Indeed, given that the freedom to be ordained presumes that the can
didates at least essentially know what they are about to do and to what 
they are committing themselves, such instruction is necessary for a fully 
responsible decision to be made. Without making excessive requirements, 
the nihil volitum nisi praecognitum principle is also valid here.1 But fur
thermore, as occurs with the other sacraments which are administered to 
subjects who have reached the use of reason, that preparation is required 
at some length for the fruitfulness and liciety of the rite ( c. 843 § 2). 

2. It seems to us that the following is the knowledge that candidates 
to the diaconate or to the priesthood should possess regarding the order 
to which they aspire and the obligations that come with it: the fundamen
tal doctrine of the Church on the nature and effects of the sacrament; that 
which regards the way in which it is received, (basically, the conditions 
for validity and liciety), and the main obligations that the ordination bears. 

1. Cf. K. LDDICKE, commentary on c. 1028, in Miinsterischer Kommentar zum Codex 
Juris Canonici (Essen 1985), p. 1028/1. 
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Among these it seems logical to emphasize those whose nature is irrevo
cable and the rest whose faithful fulfillment also result in attitudes that 
are positive and permanent in the sacred minister's life. We do not think, 
however, that it should be required that the candidates know the totality 
of the obligations that, in virtue of universal or particular law, they will ac
quire with ordination. This is because we think that it is enough to have a 
generic knowledge of and a suitable disposition to experience some of 
these obligations, without undervaluing their importance. 

The Instr. Quam ingens (December 27, 1930) and Quantum religio
nis (December 1, 1931), quoted in the sources of the canon, prescribed 
that before being ordained candidates were to sign a declaration in their 
own handwriting, and reinforced under oath, stating that they knew well 
the obligations of the diaconate or priesthood that they were going to re
ceive and that they were committed to fulfilling them. This declaration is 
not specifically required in the new Code; but the circular Letter of the 
CDWDS regarding the scrutinies on the suitability of the candidates, 
November 10, 1997, provides that, before the ordination of a deacon and 
of the ordination of a presbyter, the candidates must issue "a personal 
declaration on their freedom to receive Sacred Ordination and regard
ing their clear conscience with respect to the obligations and commit
ments that this involves for life, especially regarding the sacred celibacy 
(c. 277 § 1) in the case of those who are not called to the permanent dia
conate when already married. This declaration must be handwritten and 
expressed in their own words, not copied from a form" (cf. cc. 1026, 1028 
and 1036).2 

3. Ultimate responsibility for the fulfillment of the requisite qualifica
tions in this norm falls to the candidate's competent Superior or diocesan 
bishop. However, during the candidate's formation stage in the Seminary, 
that responsibility is also the responsibility of the formation department, 
as is issued in cc. 244-258. Canon 24 7 § 2 is particularly explicit in this 
sense; it speaks, with words taken almost literally from OT, 9, of the ne
cessity that "students should be informed of the obligations that they are 
undertaking, and no difficulty of the priestly life should be concealed from 
them." 

Therefore, the instruction in the seminary or in the house of forma
tion, collective or individualized, is to necessarily include all these con
tents, giving them due importance; and it is immediately incumbent on the 
Rector to guarantee it. 

2. Notitiae 33 (1997), p. 503; Comm. 20 (1998), p. 5. 
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c. 1029 

1029 

Bk IV. Pt. I. The Sacraments CENALMOR 

Ad ordines ii soli promoveantur qui, prudenti iudicio 
Episcopi proprii aut Superioris maioris competentis, om
nibus perpensis, integram habent fidem, recta moventur 
intentione, debita pollent scientia, bona gaudent existi
matione, integris moribus probatisque virtutibus atque 
aliis qualitatibus physicis et psychicis ordini recipiendo 
congruentibus sunt praediti. 

Only those are to be promoted to orders who, in the prudent judgement of 
the proper Bishop or the competent major Superior, all things considered, 
have sound faith, are motivated by the right intention, are endowed with 
the requisite knowledge, enjoy a good reputation, and have moral probity, 
proven virtue and the other physical and psychological qualities appropri
ate to the order to be received. 

SOURCES: cc. 968 § 1, 973 § 3, 974 § 1; SCDS Instr. Quam ingens, 
27 dee. 1930 (AAS 23 [1931] 120-127); SCRit Instr. Quantum 
religionis, 1 dee. 1931 (AAS 24 [1932] 74-81); SC 9; LG 41; 
OT 6, 8-12; PO 12, 15-19; SDO 8, 11-13; RFIS 11; AP I, b 

CROSS REFERENCES: cc. 259 § 2, 1025, 1027-1028, 1030-1032, 1041, 
1042,3°, 1051-1052 

COMMENTARY ------

Daniel Cenalmor 

1. The call to the sacred ministries presupposes above all a divine vo
cation, a charismatic call by which God destines someone for the condi
tion of clerical life and prepares him with the necessary ways to reach this 
end. At the same time, however, it is Divine Providence "which endows 
with appropriate qualities and helps with divine grace those who have 
been chosen by God to share in the hierarchical priesthood of Christ, " and 
that "entrusts to the lawful ministers of the Church the task of judging the 
suitability of candidates seeking this exalted office with right intention 
and full freedom, and, after they have been approved, of calling and conse
crating them with the seal of the Holy Spirit to the worship of God and the 
service of the Church" (OT 2). Hence, the divine vocation ends up being a 
canonical vocation, and one in which the legitimate authority must verify 
the authenticity of the signs of a divine vocation and call the one chosen 
to sacred orders. 1 No one has a "definitive and operant vocation without 

1. Cf. T. RINC6N-PEREZ, "Disciplina can6nica del culto divino," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), pp. 566-567. 
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the proof and acceptance of the one in the Church who has the power and 
the responsibility of the ministry for the ecclesiastical community. There
fore, the Church authority must determine, in accordance with the times 
and places, who should be the men and what their requisites should be to 
be considered suitable for religious and pastoral service of the Church. "2 

Many of the requisites, summarized in c. 1025 § 1, which the proper 
bishop or the competent major Superior must verify in order to admit a 
candidate to the order, are canonically objectifiable, to the extent that 
their verification is regulated by the Law (cc. 1031-1042, 1050). Others 
however, due to their nature, greatly escape the juridical determination, 
and must be valued according to the prudent judgement of the same au
thority, who disposes of a certain margin of discretion for this. To this last 
group belong, as well as the requisite mentioned in c. 1025 § 2, the endow
ments or qualities of personal suitability required in this canon, closely re
lated to the divine vocation of the candidate, and which must be held as 
the first and most fundamental requisite of suitability. 

2. When enumerating the many aspects that the proper bishop or the 
competent major Superior should prudently judge in order to value the 
suitability of a candidate to the sacred ministries, the original schema for 
this prescription only alluded to a good reputation, moral probity, and 
other physical and psychological qualities appropriate to the order to be 
received. It did not, however, mention the right intention, or the requisite 
knowledge, or the virtues that must grace the candidate, nor his sound 
faith. The Coetus de Sacramentis added all that to the text of the canon in 
sessions of 6-10.11 and 13-18.111 of 1978.3 However, the said Coetus, in the 
first of those sessions, did not admit the suggestion to require a consulta
tion concerning the candidate with the presbyteral council and the pasto
ral council, nor was reference made to theological-pastoral formation, 
presumably because it was already included in the due knowledge. 4 The 
Schema of 1982, by placing "sound faith" before the rest of the qualities, 
would finally present such qualities in their current order, in which we will 
proceed to comment on them, taking into account the opinions contained 
in Appendix V of the circular Letter of the CDWDS of November 10, 1997, 
regarding the scrutinies on the suitability of the candidates. 5 

3. Although faith can also be considered to be one of the proven vir
tues that the candidate must have , the fact that it has been expressly 
quoted here, together with the adjective "upright," indicates firstly, that the 
faith in an objective sense must be valued. Called to announce the gospel 

2. Cf. PAUL VI, Enc. Sacerdotalis caelibatus, June 24, 1967, no. 15, in AAS 59 (1967), 
pp. 662-663. 

3. Cf. Comm. 10 (1978), pp. 190-191 and 197. 
4. Cf. ibid. ,  p. 191 ;  E.J. GILBERT, commentary on c. 1029, in The Code of Canon Law. A 

Text and Commentary (New York 1985), p. 725. 
5. Notitiae 33 (1997), pp. 504-506; Comm. 20 (1998), pp. 57-59. 
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( c. 757), and to arouse and enlighten the faith of the faithful ( c. 836), the fu
ture sacred ministers must not only be immune to heresy, apostasy, or 
schism, crimes that constitute irregularities with regards the reception of 
orders (c. 1041 , 2°), they also must have uprightfaith. This includes, but is 
not limited to: knowledge and love of orthodox Catholic doctrine, firm con
victions regarding positions contrary to the magisterium that are today 
supported by certain groups, such as, for example, the radical ideologies, 
the ordination of women, certain opinions regarding sexual morality or ec
clesiastical celibacy. Lastly is included an understanding of the nature and 
objective of the ecclesiastical ministry that is received through the sacra
ment of the order. 6 Because of this, it is understood that c. 833 , 6° binds 
those who will receive the order of the diaconate to profess their faith. 

The right intention, understood as the "manifest and resolute will , 
with which one wishes to give oneself entirely to the divine service ,"7 is 
another key point with which to judge the aptitude of a faithful to receive 
the sacrament of the order and the truth of the divine call. 8 The sacred 
minister's choice must be in accordance with its fundamental purpose: 
"each according to his own grade, they fulfill, in the person of Christ the 
Head, the offices of teaching, sanctifying and ruling, and so they nourish 
the people of God" (c. 1008). He must not, therefore, be motivated by rea
son of personal usefulness, but "by the sole and noble desire to give 
himself entirely to the service of God and the salvation of souls. "9 It is, fur
thermore, suitable to keep in mind that an error in this point would easily 
incur unfortunate consequences in the individual's life and in the ecclesi
astical community.10 

4. The requisite knowledge that must logically be greater in those 
who aspire to the priesthood than in the candidates to the permanent dia
conate can in principle be presumed once the candidate has completed 
the courses and exams required by universal and particular Law (c. 1032). 
The fact that he has passed those courses does not always guarantee the 
fulfillment of this condition of suitability, however, if the proper bishop or 
the competent major Superior considers it to be appropriate , a more per
sonal verification can and even should be undertaken. 

5. Enjoying a good reputation and having moral probity, as well as 
proven virtue, are also important factors for admitting a candidate to the 
order. Every sacred minister performs a public role in the Church, and this 
requires him to be a credible figure before the people of God. And he is 
bound by specific reasons, the consecration and mission that arise from 

6. Notitiae 33 (1997), p. 504; Comm. 20 (1998), pp. 57-58. 
7. PAUL VI, Litt. Ap. Summi dei Verbum, November 4, 1963, in AAS 55 (1963), p. 987. 
8. Cf. Prus XI, Enc. Ad catholici sacerdotii, December 20, 1935, in AAS (1936), p. 40. 
9. Ibid. 

10. Cf. K. LDDICKE, commentary on c. 1029, in Miinsterischer Kommentar zum Codex 
Juris Canonici (Essen 1985), p. 1029/1; E.J. GILBERT, commentary on c. 1029, cit., p. 725. 
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the order, to have a holy life ( c. 276 § 1) and to reach "the perfection of He 
whose tasks he performs. "1 1  

More prec isely, it must be proven that the candidates to the priest
hood are suitably prepared to observe chaste celibacy (c . 277), and that all 
future clergy are equally well disposed to obey their Superiors, as it ap
plies to them ( cc . 273, 27 4 § 2) . Of course, love for the Church and broth
ers, and charity in general, the proper virtues of spiritual life and other 
supernatural virtues, and human virtues. T hese inc lude such virtues as 
"sincerity, diligence, wisdom, honesty, constancy, firm convictions, spirit 
of sacrifice, helpfulness, an ability to coexist and work together with oth
ers," 12 upon which the ministry is also supported and the life of grace must 
not be forgotten. These are not only distinguished pieces of the formation 
which the candidates receive (cc.  244-247 ; OT 8-12) , but they must have 
been sufficiently deep-rooted in them in order to consider them suitable. 

6. Regarding the other physical and psychological qualities neces
sary for the order to be received, it is understood that the suitability of the 
candidate will depend in the first place on his state of health, which the 
rector of the seminary or of the house of formation must certify (c. 1051 , 
1 °).Suitability also depends on his affective maturity, his ability to adapt, 
his ability to carry the burden of his pastoral responsibilities, his disposi
tion for communication, etc. (PDV 43-44).13 

The irregularity due to physic al defects (cf. c . 984, 2° CJC/1917) , 
which does not imply that adequate bodily health is not required (OT 6), 
has disappeared from the CIC, and, on the contrary, psychic illnesses are 
given much importance (c. 1041 , 1°). This indicates the particular atten
tion that should be paid to the latter, and in general, to the health, mental 
stability and psychological conditions of the candidates, even from the be
ginning of the period of formation.14 

7 . The proper bishop or the competent major Superior should evalu
ate all the aforementioned qualities, not individually but altogether. He 
should use his personal judgement ( albeit, as will be seen, without ruling 
out appropriate advice) , based on his direct knowledge of the candidates 
and on the reports that he has received about them from those who are re
sponsible for their immediate formation (cc.  259 § 2 , 1051-1052 ). He 
should do this in such a way that the suitability of the candidate is posi
tively proven (c. 1052 § 1 ). It is not enough, therefore, that there not be 
anything against him. 15 

11 .  Cf. PO 12/a; E.J. GILBERT, commentary on c .  1029, cit., p .  725. 
12. Notitiae 33 (1997), p. 504; Comm. 20 (1998), p. 57. 
13. Cf. K. LDDICKE, commentary on c. 1029, cit., p. 1029/2. 
14. Cf. E.J. GILBERT, commentary on c. 1029, cit., p. 725. 
15. Cf. K. LDDICKE, commentary on c. 1029, cit., p. 1029/2; A. MOLINA, commentary on 

c. 1029, in C6digo de Derecho Canonico. Edici6n bilingiie, fuentes y comentarios de todos 
los canones (Valencia 1993), p. 459. 
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Given the grave responsibility that falls on him, the proper Bishop or 
the competent major Superior must take care that his judgment be truly 
prudent. And to this end, in addition to considering the opinion on the 
suitability of the candidate issued in the reports prepared by those respon
sible for their immediate formation, it is appropriate for them to make use 
of the advice of a "Council of Orders and Ministers," the constitution and 
conduct of which are outlined in Appendix III of the circular Letter re
garding the scrutinies on the suitability of the candidates, the recom
mendation of which, without being binding for the Bishop or competent 
major Superior, would be an act of high moral value, which they could not 
do without unless for grave and very well-founded reasons ( cf. c. 127 § 2, 
2.0). 16 As for the rest, evenjf the normative principle of c. 973 § 3 of CIC/ 
1917 has disappeared from the CIC, according to which the bishop "is not 
to confer Holy Orders on anyone if he is not morally certain, based on pos
itive proof, of the canonical suitability of the candidate, in other words, 
not only concerning a grave sin, but the fear of someone being responsible 
for someone else's sin," the moral nature of which principle remains fully 
in force. Regarding this, it is also suitable to recall what the last Council 
taught: "Notwithstanding the regrettable shortage of priests, due strict
ness should always be brought to bear on the choice and testing of stu
dents. God will not allow his Church to lack ministers if the worthy are 
promoted" (OT 6). 

In any case, the necessary suitability does not imply ideal perfection. 
After all, the sacred minister is a man taken from among the rest who, like 
any other, will have to strive his entire life in a continuous process of con
version. For this reason, it seems important to us to keep in mind that the 
prudence of the legitimate authority also manifests itself when, once the 
signs of divine vocation have been discovered in the candidate, that au
thority generously receives this vocation and facilitates, supports, and is 
grateful for, the priceless "gift" for the Church, which supposes each voca
tion, and adds to the divine call the humble but necessary reconfirmation 
of the "canonical vocation. "17 

16. Notitiae 33 (1997), pp. 502-503; Comm. 20 (1998), pp. 55-56. 
17. Cf. E. DE LA LAMA, "6Vocaci6n divina o vocaci6n eclesiastica? Una dialectica superada 

para explicar la naturaleza de la vocaci6n sacerdotal (II) ," in Ius Canonicum 31 (1991), 
pp. 454-455. 
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1030 Nonnisi ex causa canonica, licet occulta, proprius Episco
pus vel Superior maior competens diaconis ad pres
byter a tum de stinati s ,  sibi subditis,  asc ensum ad 
presbyteratum interdicere potest, salvo recursu ad nor
mam iuris. 

Only for a canonical reason, even one which is occult, may the proper 
Bishop or the competent major Superior forbid admission to the priest
hood to deacons subject to them who were destined for the priesthood, 
without prejudice to recourse in accordance with the law. 

SOURCES: c. 970; SCDS Instr. Quam ingens, 27 dee. 1930 (AAS 23 
[ 1931 ]  1 20-129 ); SCRit Instr. Quantum religionis ,  
1 dee. 1931 (AAS 24 [1932] 74-81); SS 2 

CROSS REFERENCES: cc. 212 § 2, 219, 1025 § 1, 1026, 1029, 1040-1042, 
1331-1333, 1391, 1395, 1732-1739 

C OMMENTARY ------

Daniel Cenalmor 

1. Reception of the sacrament of orders, in any of its grades, is not a 
strict right to which he who subjectively feels that he has been called by 
God to the sacred ministry can claim (see commentary on cc. 219 and 
1026). Even though there exists a fundamental right of the faithful to freely 
follow their own vocation in the Church (c. 219), and even if they pos
sesses the necessary requisites of study, age, etc., ultimate judgement on 
the suitability of the candidate and the definitive call to orders exclusively 
falls to the competent authority in the Church. Such authority may not 
allow someone who he judges to be without the necessary qualities to re
ceive the sacrament. In virtue of the aforementioned fundamental right and 
of the "right of petition" which the faithful also enjoy ( c. 212 § 2), what 
does exist, proportionate to the degree in which the required personal con
ditions are fulfilled, is a right to request the sacrament, the correlative duty 
to arrange just means to consider such a petition, and the duty not to 
hinder the following of one's own vocation. There is no right to be ordained 
since, "each and every time the ultimate decision on the organization and 
the regulation of the sacred ministry belongs to the hierarchy."1 

1. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), p. 134. 
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However, he who as a candidate to the priesthood has already been 
ordained to the diaconate possesses, if not a strict right, at least a juridi
cally founded claim for his priestly ordination. He is the one derived from 
having been c onsidered suitable, to the point of having been c onferred 
with the sacrament in the first of its grades and in this way assuming the 
condition of a cleric ,  with the expectation of a future priesthood. Before 
the diaconal ordination, the personal conditions determined for the dia
conate would have to have been proven, those personal conditions are 
also required for the priesthood. Hence, once the judgment of suitability, 
dealt with in cc. 1025 § 2 and 1029, has been made, the competent Supe
rior must not prevent access to the priestly order at his own discretion. In 
fact, he could only deny it "for a canonical reason, even one which is oc
cult," as this canon establishes. 2 

2.  A canonical reason is all that, according to the law, prevents ordi
nation. It deals with typical causes, whether they are public or occult, in 
other words, expressly foreseen by the law. This is the case of censures 
(cc. 1331-1333), of other penalties for certain crimes (cc. 1391 or 1395, 
e.g.), of irregularities and impediments (cc. 1040-1042), and of the lack of 
fulfillment of the requisites to be ordained. These would be issues of due 
freedom ( c. 1026), age limits ( c. 1030), requisites of formation ( cc. 1028 
and 1032), requisites previous to the ordination (cc. 1033-1039), and pre
scribed documents (c . 1050, 1°-2°). 

If the canonical obstacle can be overcome by the candidate himself, 
for example, by merely taking the due action to fulfill a previous requisite 
that he had neglected or by completing his formation, the priestly ordina
tion should be rejected only until these canonical requisites are met.3 If 
there is a just reason, the bishop or the ordinary may even dispense those 
requisites and impediments that they are permitted by the law to dispense 
(cc. 85-91, 1031 § 4, 1047). It should not be forgotten, however, that the 
concession of such a dispensation, as a grace, cannot, strictly speaking, be 
juridically demanded by the candidate. On the other hand, an obstacle of 
divine law, or one that suggests a truly grave reason for the proper bishop 
or the competent major Superior to rectify his judgment on the suitability 
of the candidate, it would constitute sufficient reason to be able to, and 
even to have to. deny the ordination. 

3. When the competent Superior prohibits ordination, he must in
form the interested party of the reason his access to the priesthood was 
denied, so that the latter has the opportunity to defend himself. 4 thief a 

2. Cf. K. LDDICKE, commentary on c. 1030, in Munsterischer Kommentar zum Codex 
Juris Canonici (Essen 1985), p. 1030/1; A. MOLINA, commentary on c. 1030, in C6digo de 
Derecho Canonico. Edici6n bilingue, fuentes y comentarios de todos las canones (Valencia 
1993), p. 459. 

3. Cf. K. LDDICKE, commentary on c. 1030, cit. , p. 1030/1. 
4. Cf. Comm. 10 (1978), p. 188. 
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case arose in which the denial were unfounded, the candidate's pleas were 
not accepted by those responsible and the candidate felt that he had been 
harmed, the possibility of "recourse in accordance with the law" would be 
appropriate. 5 

If the competent authority denied the admission to priestly ordina
tion by administrative channels, the claim must be made through those 
channels as well ( cc. 1732-1739), and it will be addressed in the last in
stance to the corresponding organs of the Apostolic See: CC, in secular 
cases; CEC or CEP, in the respective territories; and CICLSAL, for those 
who depend on this Dicastery.6 If, however, the prohibition of a subse
quent ordination had been the result of a penal sentence, issued by a tribu
nal (e.g., in the application of c. 1395), the appeal should be addressed to 
the superior processural instance (cc. 1728 § 1 ,  1629-1640).7 

5. A MOLINA, commentary on c. 1030, cit., p. 459. 
6. Cf. J.M. GONZALEZ DEL VALLE, commentary on c. 1030, in Pamplona Com. 
7. Cf. K. LDDICKE, commentary on c. 1030, cit., p. 1030/1. 
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§ 1. Presbyteratus ne conferatur ms1 ns qui aetatis 
annum vigesimum quintum expleverint et sufficienti 
gaudeant maturitate, servato insuper intervallo sex 
saltem mensium inter diaconatum et presbyteratum; 
qui ad presbyteratum destinantur, ad diaconatus or
dinem tantummodo post expletum aetatis annum vi
gesimum tertium admittantur. 

§ 2. Candidatus ad diaconatum permanentem qui non sit 
uxoratus ad eundem diaconatum ne admittatur, nisi 
post expletum vigesimum quintum saltem aetatis an
num; qui matrimonio coniunctus est, nonnisi post 
expletum trigesimum quintum saltem aetatis annum, 
atque de uxoris consensu. 

§ 3. Integrum est Episcoporum conferentiis normam sta
tuere, qua provectior ad presbyteratum et ad diaco
natum permanentem requiratur aetas. 

§ 4. Dispensatio ultra annum super aetate requisita ad 
normam §§  1 et 2 ,  Apostolicae Sedi reservatur. 

§ 1. The priesthood may be conferred only upon those who have com
pleted their twenty-fifth year of age, and possess a sufficient matu
rity; moreover, an interval of at least six months between the 
diaconate and the priesthood must have been observed. Those who 
are destined for the priesthood are to be admitted to the order of dia
conate only when they have completed their twenty-third year. 

§ 2. A candidate for the permanent diaconate who is not married may be 
admitted to the diaconate only when he has completed at least his 
twenty-fifth year; if he is married, not until he has completed at least 
his thirty-fifth year, and then with the consent of his wife. 

§ 3. Bishops' Conferences may issue a regulation which requires a later 
age for the priesthood and for the permanent diaconate. 

§ 4. A dispensation of more than a year from the age required by § § 1 and 
2 is reserved to the Apostolic See. 

SOURCES: § 1: c. 975; OT 12 
§ 2: OT 12; SDO 5 ,  12 
§ 3: SDO 5, 12; RFIS 43 
§ 4: PM 15; CAd I, 6 ;  EM IX, 6; CodCom Resp. II, 19 iul. 1970 
(AAS 62 [1970] 571) 

CROSS REFERENCES: cc. 85-93, 202-203, 378, 1025 § 1, 1029 
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COMMENTARY ------

Daniel Cenalmor 

1. The fundamental object of age limits established in this canon is to 
prudently ensure that the candidates to the diaconate and to the priest
hood possess sufficient human and spiritual maturity to be able to em
brace their vocation with a fully responsible choice, mature deliberata 
(OT 12), as well as to later suitably fulfill their ministerial functions, in 
which they will act representing Christ as the Head ( c. 1008).1 In fact, the 
representation of Christ requires that the human perfection that shines in 
the Son of God made man also shines in the candidate, to the extent that 
this is possible. This is so he may be a better dispenser of the divine mys
teries, so that he may facilitate people in finding God and so that his minis
try may be as credible and acceptable as possible (PDV 43). And there is a 
legitimate presumption that such maturity is habitually acquired with the 
passage of the years and with the due human and spiritual formation, 
proper to the candidates in this ministry. 2 Although grace and personal 
harmony with the vocation are fundamental, they can, on occasion, largely 
compensate for that which is usually achieved with the course of time. A 
possibility, therefore, of a certain margin of dispensation exists when a 
particular pastoral urgency thus calls for it. 

2. CJC/1917 (c. 975) maintained the age required by the Council of 
Trent for the ordination of deacons and of priests. 3 But CJC/1983 has 
added one year to this age in both cases. The age has therefore become 
twenty-three years for the non-permanent diaconate and twenty-five years 
for the priesthood (c. 1031 § 1). In all these cases, the calculation of time 
will be done according to cc. 202-203. 

An interval of at least six months must pass between the ordination 
to the transitional diaconate and the priesthood, (three more than in CIC/ 
1917) so that during that time the received order can be exercised. Many 
religious orders enjoy privileges to reduce this interval.4 With just cause, 
in accordance with cc. 87 and 90, bishops can also shorten it, given that 
the corresponding dispensation is not reserved to the Apostolic See. 

3. SDO reestablished the permanent diaconate and distinguished two 
types of candidates to this grade of the order, married and unmarried, in 
accordance with Lumen gentium 29. In this way, it established that the 

1. Cf. K. LDDICKE, commentary on c. 1031, in Munsterischer Kommentar zum Codex 
Juris Canonici (Essen 1985), p. 1031/1. 

2. Cf. A. MOLINA, commentary on c. 1031, in C6digo de Derecho Canonico. Edici6n 
bilingue, fuentes y comentarios de todos los canones (Valencia 1993), p. 459. 

3. Cf. COUNCIL OF TRENT, Sess. XX.III, Deer super reformatione, c. 12. 
4. Cf. J.M. GONZALEZ DEL VALLE, commentary on C.  1031, in Pamplona Com. 
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former could only be ordained once they had completed their thirty-fifth 
year and the latter only when they had completed their twenty- fifth year 
(SDO 5 and 12). Paragraph 2 of this canon maintains those same ages. Like 
SDO 11, it also requires that married candidates have the consent of their 
wives in order to receive the sacrament, doubtless because any opposition 
by the candidate's wife would make to a greater or lesser degree the minis
try difficult to exercise. 

For married deacons this prescription has not established, however, a 
minimum trial period of marriage. Therefore, it corresponds to the Confer
ences of Bishops to specify (or not) this period, within the corresponding 
norms of their formation (c. 236); CBS, e.g., requires "at least five years of 
conjugal life. "5 But in any case, this should be asked of those candidates 
who show sufficient proof of Christian maturity in their matrimonial and 
family life, 6 in accordance with what is established in SDO 13: "It must be 
taken care that the only married men who are promoted to the diaconate 
are those who, having lived a married life for several years, have shown 
that they govern their home well, by having a wife and children who lead 
truly Christian lives and enjoy good reputations (cf. 1 Tim 1,  10-12)." 

4. Taking into account particular and cultural circumstances of dif
ferent regions, the Conferences of bishops may require a later age for 
priesthood and the permanent diaconate, but not for the transitional dia
conate (§ 3). Those ages-like the minimum time of married life that such 
conferences eventually require of the married c andidates to the perma
nent diaconate, could, however, be dispensed by the proper bishop or by 
the proper Superior, with the consent of his council, and by the local Ordi
naries when it is considered to be in the best interest of the faithful ( c. 88). 
The diocesan bishops and their equivalent in law even have the power to 
dispense from a time that is less than a year than the ages established in 
§ § 1 and 2 of this canon. And as can be inferred from the Reser. Pont. Cum 
Admotae, it appears that the major Superiors also enjoy a similar faculty 
with respect to their subjects, with the consent of their Council (CAd I, 6). 

For more than a year's time, the dispensation from age is explicitly 
reserved to the Apostolic See (§ 4). But if the requisites foreseen in c. 87 
§ 2 are fulfilled, any ordinary could also dispense from more than a year. 
Although in the last case, it should also be taken into account that the 
CCDDS, competent for this subject (PB, art. 63), can add only a subse
quent dispensation of 6 months (to the advance of one year for which the 
Bishop is competent) in the receipt of the presbyterate, of the transient 
and of the permanent diaconate of the celibate, and of 3 months for the 
permanent diaconate of the married one. And it should also be taken into 
account that the sameCDWDS, in view of the fact that more than a few 

5. Cf. CBS, Normas practicas para la instauraci6n del diaconado permanente en 
Espana, no. 1 1 . 

6. Cf. K. LODICKE, commentary on c. 1031, cit., p. 1031/1. 
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causes of nullity of the ordination that, alleging some kind of psychologi
cal-emotional immaturity, were pursued after those advances, decided 
after July 24, 1997, with the approval of the Pope: a) not to grant said dis
pensations anymore except in "extremely rare exceptional cases" based 
exclusively on grave pastoral demands for the salus animarum, and 
b) grant them only for "extremely brief periods of time" and as valid and 
binding for a specified period of time "onerata conscientia Episcopi. "7 

7. Cf. Notitiae 33 (1997), pp. 281-283. 
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§ 1. Aspirantes ad presbyteratum promoveri possunt ad 
diaconatum solummodo post expletum quintum cur
riculi studiorum philosophico-theologicorum annum. 

§ 2. Post expletum studiorum curriculum, diaconus per 
tempus congruum, ab Episcopo vel a Superiore 
maiore competenti definiendum, in cura pastorali 
partem habeat, diaconalem exercens ordinem, ante
quam ad presbyteratum promoveatur. 

§ 3. Aspirans ad diaconatum permanentem, ad hunc ordi
nem ne promoveatur nisi post expletum formationis 
tempus. 

§ 1. Aspirants to the priesthood may be promoted to the diaconate only 
when they have completed the fifth year of the curriculum of philo
sophical and theological studies. 

§ 2. After completing the curriculum of studies and before being pro
moted to the priesthood, deacons are to spend an appropriate time, 
to be determined by the Bishop or by the competent major Superior, 
taking part in the pastoral ministry and exercising the diaconal order. 

§ 3. An aspirant to the permanent diaconate is not to be promoted to this 
order until he has completed the period of formation. 

SOURCES: § 1: c. 976 § 2; EM IX, 7; AP VII, a 
§ 2: OT 12; RFIS 42c, 63 
§ 3: SDO 6, 8-10; AP VII, b 

CROSS REFERENCES: cc. 236, 248-258, 1025 § 1, 1027, 1029 

COMMENTARY ------

Daniel Cenalmor 

1. In accordance with c. 250, the philosophy and theology studies 
carried out by the candidates to the priesthood in seminaries must last at 
least six years, "in such a way that the time given to philosophy studies 
amounts to two full years and that allotted to theological studies to four 
full years." If the students carry out those studies in a school of sacred the
ology, a "pastoral year" must be added to the institutional five-year period, 
(which does not necessarily need to be organized by the same school).1 In 

1. Cf. SapChr, art. 74; SCCE, Normas, April 29, 1979, arts. 51, 52 and 54. 
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this way, the complete formation of these seminary students will also 
comprise at least six years. 

Aspirants to the priesthood can only be promoted to the diaconate 
"when they have completed the fifth year of the curriculum of philosophi
cal and theological studies" ( §  1). Therefore, to receive the diaconal order, 
they must have completed at least the third year of the four-year period of 
theology in their seminary, or the equivalent course in the institutional 
five-year period if their philosophical and theological studies are carried 
out in an ecc lesiastical school. 

In order to be able to be promoted to the priesthood, the deacons 
who aspire to this order must have already finished all their philosophical 
and theological studies, in accordance with what is deduced from § 2. Fur
thermore, as this norm explic itly indic ates, they must have taken part in 
pastoral ministry. And "before being promoted to the priesthood, deacons 
are to spend an appropriate time, to be determined by the bishop or by the 
competent major Superior, taking part in the pastoral ministry and exer
cising the diaconal order." That authority possesses a certain margin of 
discretion to shorten or to extend that period, on the basis of the usual in
terval of at least six months, as stated by c. 1031 § 1. 

2. De Episcoporum muneribus IX, 7, reserved the dispensation from 
"rational philosophic al and theological studies, relative to their duration 
and to that which concerns the primary disciplines" to the Roman Pontiff. 
However, CIC does not establish any reservation in this regard. From here 
it follows that, if there is just and reasonable cause, the diocesan bishop 
and those equivalent to him in law (c. 87 § 1), and even any ordinary (if the 
supposition in c. 87 § 2 occurs), can actually dispense from the time re
quired for the philosophical and theologic al studies. None of the afore
mentioned can dispense from their proper studies, however, because it 
would then be difficult to invoke the just and reasonable cause that would 
be necessary for the validity of said dispensation (c. 90 § 1).2 

The particular law, which is so important in this subject, cannot es
tablish norms which are contrary to the universal law. Therefore, a partic
ular law which established a period of philosophical and theological 
formation that wasless than that established in the CIC, would not be ac
ceptable without express concession by the Apostolic See. But this does 
not hinder the possibility of the aforementioned dispensation if the matter 
is not especially reserved to the Holy See or to another authority. It is not 
improbable, in this way, for the period of studies for aspirants to the 
priesthood that are of a mature age and well formed to be reduced, with
out decreasing the rigor of the formation required for the exercise of the 
ministry.3 

2. Cf. T. RINC6N-PEREZ, "Disciplina can6nica del culto divino," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), p. 566. 
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3. Aspirants to the permanent diaconate should not be promoted to 
this order before they have completed the time established for their forma
tion, whose regulation corresponds to the Conferences of Bishops ( c. 236). 
The CIC specifies in detail that young candidates to that order are to re
main "for at least three years in a special house, unless the diocesan bishop 
for grave reasons decides otherwise" ( c. 236, 1 °), and that "men of more 
mature years, whether celibate or married," are to spend "three years in a 
manner determined by the same Conference of Bishops" (c. 236, 2°).4 

3. Cf. ibid. 
4. Cf. also, for this subject, CCE, Ratio fundamentalis diaconorum permanentium, 

February 22, 1998. 
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Tit. VI. Ch. II. Art. 2. Prerequisites for Ordination 

ART. 2 
De praerequisitis ad ordinationem 

ART. 2 

Prerequisites for Ordination 

c. 1033 

Licite ad ordines promovetur tantum qui recepit sacrae 
confirmationis sacramentum. 

Only one who has received the sacrament of sacred confirmation may law
fully be promoted to orders. 

SOURCES: cc. 974 § 1,1 ° ,  993,1 °; LG 11 

CROSS REFERENCES: cc. 17, 890, 891, 1008, 1009 

COMMENTARY ------

Fernando Loza 

A prerequisite for the liciety of ordination is that the candidate has 
received the sacrament of Confirmation. 

This is required because Confirmation is one of the sacraments of 
Christian initiation and it constitutes the baptized in the fullness of the 
common priesthood, granting him the ontological maturity of his basic 
sacramental conformity with Christ (cf. LG 11). It is therefore logical and 
suitable that the candidate be confirmed before receiving the Holy Orders. 

The precedents of this norm are the following: the prescription of 
the Council of Trent (Sess. XXIII, c. 4, de reform.) and CJC/1917 ( c. 974), 
which required prior Confirmation for licit reception of tonsure. Now that 
this has been suppressed, it may be asked if the requirement of this norm 
also affects reception of the ministries of lector and acolyte, and admis
sion of a candidate to the diaconate. This canon does not explicitly state 
anything. Some authors are inclined to extend this prerequisite to the 
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conferral of ministries and to the diaconal candidacy, due to the suitabil
ity, 1 or in compliance with, c. 890. 2 

Our opinion is that, regarding the matter of canonical liciety, this 
norm must be interpreted by the "proper meaning of the words, " in accor
dance with c. 17. This canon on which we are commenting refers to the 
licit reception of the order. But the order, in the strict sense, according to 
cc. 1008-1009, is diaconate, priesthood and episcopate. Therefore we con
clude that, in virtue of this norm, the prerequisite of Confirmation is only 
required for the sacramental reception of orders properly speaking 

1. L. CHIAPPETTA, ll Cadice di Diritto Canonico (Naples 1988), p. 148, no. 3467. 
2. J.M. GONZ.t\LEZ DEL VALLE, commentary on C. 1033, in Pamplona Com. 
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Tit. VI. Ch. II. Art. 2. Prerequisites for Ordination c. 1034 

§ 1. Ad diaconatum vel presbyteratum aspirans ne ordi
netur, nisi prius per liturgicum admissionis ritum ab 
auctoritate, de qua in cann. 1016 et 1019, adscriptio
nem inter candidatos obtinuerit post praeviam suam 
petitionem propria manu exaratam et subscriptam, 
atque ab eadem auctoritate in scriptis acceptatam. 

§ 2. Ad eandem admissionem obtinendam non tenetur, 
qui per vota in clericale institutum cooptatus est. 

§ 1. An aspirant to the diaconate or to the priesthood is not to be ordained 
unless he has first, through the liturgical rite of admission, secured 
enrolment as a candidate from the authority mentioned in cann. 1016 
and 1019. He must previously have submitted a petition in his own 
hand and signed by him, which has been accepted in writing by the 
same authority. 

§ 2. One who has by vows become a member of a clerical institute is not 
obliged to obtain this admission. 

SOURCES: § 1 :  AP I, a; P0NTIFICALE R0MANUM, Admissione inter candi
datos ad Diaconatum et Presbyteratum, [1972] ,  III, 1 
§ 2: AP I, a; P0NTIFICALE R0MANUM, Admissione inter candi
datos ad Diaconatum et Presbyteratum, [1972] ,  III, 1 

CROSS REFERENCES: cc. 1016, 1019, 588 § 2 

C OMMENTARY ------

Fernando Loza 

1. This canon establishes another prerequisite to receive the diacon
ate and priesthood: the "liturgical rite" of admission. This rite was intro
duced by Paul VI in the mp Ad pascendum1 and by a Decree of SCDW, of 
December 3, 1972. 2 It was incorporated in the Roman Pontifical. 

The canon specifies the way to present the petition for admission: 
"a petition in his own hand and signed by him." The requirement that the 
author handwrite it indicates the importance of this petition, as a guaran
tee of the freedom of conscience and free petition for the sacred order. 
Acceptanc e  of the petition by the c ompetent authority must also be 

1. July 15, 1972, AAS 64 (1972), pp. 534-540. 
2. AAS 65 (1973), pp. 274-275. 
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"written," although the norm no longer requires it to be handwritten, but it 
does, require it to be signed by the authority. 

The norm refers to cc. 1016 and 1019 (see respective commentaries) 
to identify the competent authority. It is sufficient to indicate that it is ei
ther the bishop or the major Superior, in accordance with the referred 
canons. 

2. The canon expressly distinguishes between aspirant and candi
date. The aspirant is one who presents a petition for Holy Orders; the can
didate is only he who has officially been accepted as such by the liturgical 
rite of admission. 

3. According to what is established in § 2, the previous incorporation 
"by vows to a clerical institute" excuses this obligatory previous rite. It is 
evident that the admission to such vows and the incorporation into the in
stitute by means of their issuance is equal to and replaces, according to 
the mind of the legislator, the liturgical rite of admission. 
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Tit. VI. Ch. II. Art. 2. Prerequisites for Ordination c. 1035 

§ 1. Antequam quis ad diaconatum sive permanentem 
sive transeuntem promoveatur, requiritur ut minis
teria lectoris et acolythi receperit et per congruum 
tempus exercuerit. 

§ 2. Inter acolythatus et diaconatus collationem interval
lum intercedat sex saltem mensium. 

§ 1. Before anyone may be promoted to the diaconate, whether perma
nent or transitory, he must have received the ministries of lector and 
acolyte, and have exercised them for an appropriate time. 

§ 2. Between the conferring of the ministry of acolyte and the diaconate 
there is to be an interval of at least six months. 

SOURCES: § 1: AP II; MQ XI 
§ 2: C. 978; AP IV 

CROSS REFERENCES: cc. 87, 230 § 1 

C OMMENTARY -------

Fernando Loza 

1. The reform made by Paul VI with the mp Ministeria quaedam, of 
August 15, 1972, 1 suppressed the tonsure and reduced the old orders of 
porter, lector, exorcist, acolyte and subdeacon to two (lector and acolyte). 
The current orders in force of lector and acolyte are lay ministries ( c. 230 
§ 1).Their reception does not entail entry to the clerical state, which arises 
from the reception of the diaconate (c. 266 § 1). 

2. The canon establishes the reception and exercise of these minis
tries during an "appropriate time," as a prerequisite for the diaconate. In 
reference to the conferral of acolyte, the canon specifies a minimal inter
val of six months, before receiving the diaconate (§ 2). 

There are two reasons and purposes for this interval of time: a) to 
off er the future deacon the opportunity to gradually acquire greater reflec
tion on his dec ision and for his responsibility to mature, b) to facilitate the 
bishop or the Superior's discernment regarding the suitability of the aspir
ant to the diaconate, (transitory or permanent), and also to give the Chris
tian community the opportunity to better know its future ministers, so 

1. AAS 64 (1972), pp. 529-534. 
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that, given such a case, the faithful may testify in favor or against the fu
ture ordination. 

It is for everyone, therefore, a precautionary requisite, in order to 
prudently guarantee the suitability of receiving and conferring the diacon
ate or not. 

3. The possible dispensation from the requirement of this norm (pre
vious reception, exercise of such ministries, interval) is the competency of 
the diocesan bishop,2 in exercising his ordinary executive power, in accor
danc e with c. 87 § 1. 

2. Cf. Comm. 15 (1983), p. 218, c. 988 § 1 .  
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Tit. VI. Ch . II. Art. 2. Prerequisites for Ordination c. 1036 

Candidatus, ut ad ordinem diaconatus aut presbyteratus 
promoveri possit, Episcopo proprio aut Superiori maiori 
competenti declarationem tradat propria manu exaratam 
et subscriptam, qua testificetur se sponte ac libere sa
crum ordinem suscepturum atque se ministerio ecclesias
tico perpetuo mancipaturum esse, insimul petens ut ad 
ordinem recipiendum admittatur. 

For a candidate to be promoted to the order of diaconate or priesthood, 
he must submit to the proper Bishop or to the competent major Superior a 
declaration written in his own hand and signed by him, in which he attests 
that he is about to receive the sacred order freely and of his own accord 
and will devote himself permanently to the ecclesiastical ministry, asking 
at the same time that he be admitted to receive the order. 

SOURCES: c. 992; SCDS Instr. Quam ingens, 27 dee. 1930 § 3, 1 (AAS 23 
[1931] 125); SCRit Instr. Quantum religionis, 1 dee. 1931, 17 
(AAS 24 [1932] 80-81); SCRit Instr. Religiosorum institutio, 
2 feb. 1961; AP V 

CROSS REFERENCES: c. 1026 

COMMENTARY -------

Fernando Loza 

1. In order to be able to receive the diaconate (permanent or transi
tory) or priesthood, the candidate must present a declaration to the 
proper bishop or to the major Superior. The canon specifies the manner 
and the content of this declaration. a) the norm specifically requires that it 
be handwritten by the author, "written in his own hand and signed by 
him"; b) it must contain his desire and the petition to receive the corre
sponding sacred order. It must explicitly state the proper initiative and 
freedom of the candidate in the petition and proposal, as well as his ex
plicit will to be perpetually dedicated to the ministry that will be con
ferred on him. Such declaration in the author's hand must be made for the 
diaconate and also for the priesthood.1 The conjunction aut in the present 

1. This practice had already been established by the Instrs. of the SCDS Quam ingens, 
December 27, 1930, in AAS 23 (1931), pp. 120-127, and Quantum religionis, December 1 ,  
1931 ,  in AAS 24 (1932), pp. 74-81.  
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canon ("ad ordinem diaconatus aut presbiteratus") does not have a dis
junctive value but a copulative one. 2 

2. Canon 1026 deals with the "required freedom" of the candidate 
(see commentary). The present canon tries to guarantee the author's proof 
of the free initiative, free and true will of the candidate to receive the sa
cred order. This declaration constitutes a precautionary guarantee for the 
Church before proceeding with the ordination, and even after, for exam
ple, in the unforeseen future process of the nullity of the ordination 
(cf. cc. 1708 and 125-126). This declaration, written by the ordinandi, can 
also be a clear argument of his right dispositions and of his freedom, in 
case of possible future ministerial doubts or crises. 

3. The norm requires, furthermore, that the candidate manifest his 
unequivocal intention and will to assume the sacred ministry in perpetuity. 
This is undoubtedly required of him in order to eliminate any erroneous 
concept and purpose of an ad tempus ministry. 

2. Cf. L. CHIAPPETTA, fl Cadice di Diritto Canonico (Naples 1988), p. 150, note 2. 
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1037 

Tit. VI. Ch. II. Art. 2.  Prerequisites for Ordination c. 1037 

Promovendus ad diaconatum permanentem qui non sit 
uxoratus, itemque promovendus ad presbyteratum, ad 
ordinem diaconatus ne admittantur, nisi ritu praescripto 
publice coram Deo et Ecclesia obligationem caelibatus 
assumpserint, aut vota perpetua in instituto religioso 
emiserint. 

A candidate for the permanent diaconate who is not married, and likewise 
a candidate for the priesthood, is not to be admitted to the order of dia
conate unless he has, in the prescribed rite, publicly before God and the 
Church undertaken the obligation of celibacy, or unless he has taken per
petual vows in a religious institute. 

SOURCES: DE/1967 16; AP VI; P0NTIFICALE R0MANUM, De sacra caeli
batu amplectendo, 3 dee. 1972, 1 

CROSS REFERENCES: cc. 277, 573, 654, 1087, 1191, 1192 

C OMMENTARY ------

Fernando Loza 

1. The mp Ad pascendum, of Paul VI, 1 introduced the rite by which 
candidates to the diaconate, (permanent or transitory)-which carries cel
ibacy with it, had to previously make a promise of undertaking such an ob
ligation. This rite was included in the Roman Pontifical, and is now 
codified. 

The norm prescribes that such candidates, before receiving the dia
conate, are to celebrate a ceremony in which they publicly manifest their 
firm decision and purpose "before God and the Church undertake the obli
gation of celibacy." Such a ceremony must be celebrated before ordination 
and be clearly separated from the sacramental rite. 

This ceremony is purely a declaration of the candidate's intention; he 
will actively assume the commitment to celibacy in the sacramental recep
tion of the diaconate. For this reason, even if this previous rite were not 
carried out, the obligation of celibacy is contracted by the ordination itself 
(cf. c. 277 § 1). And if, for any reason, the sacramental order is not re
ceived, the obligation of celibacy does not arise, even if the candidate had 
already carried out the previous ceremony, as prescribed by the canon. 

1. July 15, 1972, AAS 64 (1972), pp. 534-540. 
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2. The norm's requirement affects: a) celibate candidates to the per
manent diaconate, and b) candidates to the transitory diaconate (who are 
candidates to the priesthood). Therefore it does not affect candidates to 
the permanent diaconate who are already married, who cannot celebrate 
this previous rite, and cannot assume the obligation of celibacy. If, how
ever, one were to become a widower, that person would be automatically 
subject to celibacy and incur the impediment of Holy Orders to contract  a 
new marriage, pursuant to c. 1087 (see commentary). 

3. The in fine of the canon exempted those candidates who have 
"taken perpetual vows in a religious institute" from such requisite cere
mony (cf. cc. 573, 654, 1191-1192). This exception of the Code was dero
gated in a special mandate by the Supreme Pontiff John Paul II.2 In virtue 
of such derogation, those candidates are to carry out the rite prescribed 
by the norm, by which they show their firm decision to undertake the obli
gation of celibacy "in ipsa Ordinatione diaconorum, ... tamquam peculiare 
propositum Ordinationi de iure coniunctum." 

It seems clear that the reason for the derogation is the explicit will of 
the legislator to emphasize and strengthen the undertaking of the perma
nent celibacy as a peculiar and spec ific obligation linked to Holy Orders, 
regardless of the fact that such candidates had already undertaken it in 
virtue of the perpetual religious vows. These commitments have different 
origins. 

4. It seems appropriate to illustrate the c ontent of this canon with 
some words of John Paul II who, transc ending the mere disc iplinary 
norms, situates the value of priestly celibacy in its deepest dimension of 
faithfulness to a commitment contracted personally before God as an an
swer to a divine gift. "The opinion that is often divulged, according to 
which priestly celibacy in the Catholic Church is simply an institution im
posed by law on all those who receive the sacrament of Orders, is the fruit 
of an ambiguity-to avoid speaking in bad faith. We all know that this is not 
true. Every Christian who receives the sacrament of Orders accepts celi
bacy with full conscience and freedom, after years of preparation, of deep 
reflection and of assiduous prayer. He makes the decision to live lifelong 
celibacy only after having been convinced that Christ granted him this gift 
for the good of the Church and for the service to others. Only then does he 
commit himself to observe it during his entire life. It is natural that such a 

2. "De speciali autem mandato Summi Pontificis Ioannis Pauli II, disciplina mutata est ita 
ut etiam electi, qui in Instituto religioso vota perpetua emiserunt, posthac teneantur in ipsa 
Ordinatione diaconorum, derogato prescripto canonis 1037 Codicis Iuris Canonici, sacrum 
caelibatum amplecti tamquam peculiare propositum Ordinationi de iure coniunctum." 
CDWDS, Decree, June 29, 1989, no. 5, in Pontificate Romanum. De Ordinatione Episcopi, 
Presbyterorum et Diaconorum (Typis polyglottis Vaticanis 1990), p. IV. 
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decision binds not only by virtue of the 'law' established by the Church, but 
also in view of personal responsibility. T his is a matter of keeping one 's 
word which was given to Christ and to the Church. Faithfulness to one's 
word is both a duty and proof of the interior maturity of the Priest, as well 
as an expression of his personal dignity."3 

3. JOHN PAUL II, Letter Novo incipiente, April 8, 1979, in AAS 71 (1979), pp. 393-417, 
no. 9. 
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Diaconus, qui ad presbyteratum promoveri renuat, ab or
dinis recepti exercitio prohiberi non potest, nisi impe
dimentum detineatur canonico aliave gravi causa, de 
iudicio Episcopi dioecesani aut Superioris maioris com
petentis aestimanda. 

A deacon who refuses to be promoted to the priesthood may not be for
bidden the exercise of the order he has received, unless he is constrained 
by a canonical impediment, or unless there is some other grave reason, to 
be estimated by the diocesan Bishop or the competent major Superior. 

SOURCES: c. 973 § 2 

CROSS REFERENCES: cc. 17-18, 1026, 1353, 1400 § 2, 1732 

COMMENTARY -------

Fernando Loza 

1. This canon considers a particular case, "A deacon who refuses to 
be promoted to priesthood." It is a matter of a transitory deacon who, for 
personal reasons (e.g., spiritual, psychological, family), neither wishes to 
be ordained to the priesthood, nor does he wish to lose the clerical state 
by pontifical dispensation from celibacy ( cc. 290-292). Such a deacon 
wishes to continue to exercise his diaconal ministry. 

It is certainly a rare case, but it can occur. 

2. Since "it is absolutely wrong to compel anyone, in any way or for 
any reason whatsoever, to receive orders" ( c. 1026), the legislator adopts 
an extremely prudent canonical solution to address this specific case: a) 
the will of the deacon is fully respected, without entering in the sacred 
sphere of his conscience, nor investigating in any way the intimate motiva
tion of his refusal; b) his rights are guarded, restrictively stating that such 
a deacon "may not be forbidden the exercise of the order he has received," 
only because he does not wish to receive the priesthood. He can only be 
forbidden from exercising it for other reasons, which the norm circum
scribes to "canonical impediment, or unless there is some other grave 
cause." 

3. Verification of the hypothesis that the canon contemplates poses a 
question regarding the canonical situation of such a deacon: de facto, he 
remains a celibate permanent deacon; de iure, he continues to be a transi
tory deacon, because he was admitted and ordained as such. It would 
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therefore be legitimate for him to exercise the diaconal ministry, with all 
its duties and rights. 

One author1 considers grave cause to be, for such a prohibition, the 
mere circumstantial fact that such a deacon is incardinated in a diocese or 
institution in which the permanent diaconate is not established. Therefore 
this opinion does not seem acceptable because such prohibition would 
limit the free exercise of the deacon's rights, and this canon is to be in
terpreted in light of c. 18: "Laws which ... restrict the free exercise of 
rights ... are to be interpreted strictly."  This present norm says nothing 
about the hypothesis that is alluded to, nor does it seem that this is not the 
mind of the legislator ( c. 17). 

Against an eventual prohibition, considered to be illegitimate by the 
deacon, he may have recourse "in devolutivo" to the corresponding 
Roman Congregation, in accordance with cc. 1353, 1400 § 2 and 1732. 

The possibility cannot be excluded that later the causes or reasons 
that originated the deacon's refusal to receive the priesthood may disap
pear, and that he may then petition to be promoted to that order. 

1. J.M. GONZALEZ DEL VALLE, commentary on C. 1038, in Pamplona Com. 
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Omnes qui ad aliquem ordinem promovendi sunt, exerci
tiis spiritualibus vacent per quinque saltem dies, loco et 
modo ab Ordinario determinatis; Episcopus, antequam ad 
ordinationem procedat, certior factus sit oportet candi
datos rite iisdem exercitiis vacasse. 

All who are to be promoted to any order must make a retreat for at least 
five days, in a place and in the manner determined by the Ordinary. Before 
he proceeds to the ordination, the Bishop must have assured himself that 
the candidates have duly made the retreat. 

SOURCES: c. 1001 § §  1 et 4 

CROSS REFERENCES: cc. 202 § 1, 1009 

COMMENTARY -------

Fernando Loza 

1. The current Code, as well as CIC/1917, changes a spiritual ascetic 
practice, secularly lived in the Church, previous to orders, into a norma
tive requisite: a spiritual retreat. 1 It is comprised of five days of retreat, ex
ternal recollection and internal silence, fully dedicated to prayer. This is, 
doubtless, the best immediate preparation to receive the sacrament of Or
ders: an opportunity and means for the candidate to verify the rightness of 
his intention; to mature and strengthen his decision to generously give 
himself to the ministry. 

2. This norm prescribes that such a spiritual retreat: a) must be car
ried out by all candidates before receiving any of the three orders 
(cf. c. 1009); b) must have a minimum duration of five days (the place and 
way are left to the prudence of the proper bishop); c) the ordaining bishop 
must have proof, before he proceeds with the ordination, that this require
ment has been fulfilled. 

Considering the context, the purpose and the circumstances of the 
norm, it seems to be in accordance with the mind of the legislator 
( cf. c. 17), for this preparatory retreat to be close in time to the ordination. 

1. Regulations on this practice appear in several canons , e.g.: cc. 246 § 5, 276 § 2,4°, 663 
§ 5, 719 § 1. 
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3. Canon 1001 § 2 CIC/1917 established that "if the ordination is 
delayed more than six months after the spiritual exercises, they are to be 
repeated." The current Code does not explicitly contemplate this direc
tive. We believe that the phrase "in the manner determined by the ordi
nary" includes, pursuant to the norm, that he will determine when the 
retreats are to be made and whether or not the candidates would have to 
repeat them. The indications of the cited canon of CIC/1917 may serve as 
a useful reference. 

979 



c. 1040 

1040 

Bk IV. Pt. I. The Sacraments GONZALEZ DEL VALLE 

ART. 3 
De irregularitabus aliisque impedimentis 

ART. 3 
Irregularities and Other Impediments 

A recipiendis ordinibus arcentur qui quovis impedimento 
afficiuntur sive perpetuo, quod venit nomine irregulari
tatis, sive simplici; nullum autem impedimentum contra
hitur, quod in canonibus qui sequuntur non contineatur. 

Those bound by an impediment are to be barred from the reception of or
ders. An impediment may be simple; or it may be perpetual, in which case 
it is called an irregularity. No impediment is contracted which is not con
tained in the following canons. 

SOURCES: cc. 968, 983 

CROSS REFERENCES: c. 18 

COMMENTARY ------

Jose Maria Gonzalez del Valle 

1. Canon 1040 and the title "De irregularitatibus aliisque impedimen
tis" make it clear that in the terminology of the Code, irregularities consti
tute a type of impediment characterized by perpetuity, unlike simple im
pediments, lacking that characteristic. The expression simple impediment 
is suitable to designate a non-perpetual impediment. The word impedi
ments designates simple impediments as well as irregularities. However, 
occasionally, something different may be deduced from the context. That 
may occur when "irregularities and impediments" or "irregularities and 
other impediments" are spoken of. In such cases, by "impediments" one 
must understand those which are not perpetual. 

2. Impediments to the reception of the sacrament of orders date from 
the New Testament (cf. 1 Tm 3:2-12; Ti 1:6-7), but their juridical designa
tion and the terminology that results from it are much more recent. Specif
ically, the use of the word "irregularities, " which previously had a very 
general scope, for perpetual impediments c omes from Gasparri, who, in 
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addition to adopting this criterion as an author of canon law, legally canon
ized it in c. 983 of CJC/1917. The code of 1983 followed the same model. 
The CCEO, however, does not accept that terminology. 

3. In the definitions previous to the current Code, the fact that im
pediments constitute a prohibition of ecclesiastical law was frequently 
emphasized. Therefore, impediments include other personal conditions 
that also impede the reception of orders (female sex, defect of age, non
baptism), and that are of divine law as well as of human law. And thus, the 
absence of the requirements contained in cc. 1033-1039 cannot be consid
ered to be impediments. In this respect c. 1040 is restrictive: "No impedi
ment is contracted which is not contained in the following canons." Defect 
of age or not being confirmed, which before the codification of 1917 were 
considered to be impediments, are no longer considered as such. This is 
not an obstacle for confirmation and sufficient age continuing to be requi
sites for the licit reception of ordination. However, such cases do not fall 
under peculiar laws-of dispensation, of interpretation, of juridical ef
fects-proper to the impediments. 

The irregularity which c. 1041, 1 ° considers, as well as the simple im
pediment of c. 1044 § 2, 2° refer to a case (insanity or other psychological 
infirmity due to which he is judged incapable of rightly carrying out the 
ministry), which is directly derived from divine Law. In reality, all impedi
ments are based, more or less remotely, on divine Law. When it is indi
cated that the impediments are an ecclesiastical institution, it should be 
emphasized that their configuration as such impediments depends on the 
discretion of the legislator. A specific prohibition to receive orders may be 
urged by the legislator by means of its classification as an impediment, 
with its particular juridical regulation, or by means of another juridical 
technique. 1 

4. In accordance with c. 18 , impediments must be interpreted 
strictly. Their numeration constitutes a numerus clauses, (in the previous 
code, this criterion was only applied to the irregularities), and it is not fit
ting to value the existence of impediments by analogy. 

5. The distinction between irregularities of defect and irregularities 
of delict, already present in classic law (X V, 34, 14), led the legislator of 
1917 to group the irregularities of defect in c. 984 and the irregularities of 
delict in c. 985. The concept of irregularities by defect has disappeared 
from the new law. In its place, one is to distinguish between irregularities 
that come from a delict and those that do not. 

1. Recently, the CDF, in the Circular Letter through which the new discipline concerning 
the matter of the Eucharist was communicated (cf. 924), included the following norm: "d) 
Given the centrality of the eucharistic celebration in priestly life, candidates for the 
priesthood who are affected by celiac disease or suffer from alcoholism or related illnesses 
cannot be admitted into Holy Orders."  Cf. CDF Circular Letter to the Presidents of the 
Conferences of Bishops, June 19, 1995, Prot. N. 89/78. 
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The following are irregularities of delict: those contained in c. 1041, 
2°, in c. 1044 § 1, 2° and 3° , and the irregularity to exerc ise orders, (as a 
consequence of having received them while being affected by c. 1041, 2°), 
which is contained in c. 1044 § 1, 1 °. The rest are not irregularities of 
delict, although eventually the facts on which they are based may possibly 
constitute a delict; in other words, in the rest of the cases it is irrelevant 
whether the supposition is or is not a delict. 

From the session of coetus of March 13-18, 1978, 2 it can be inferred 
that the use of the word delictum in § 1 ,  3° of c. 1044 is intended and has 
precise juridical relevance. The same cases are contemplated in nos. 3° -6° 

of c. 1041, but only to the extent that they constitute a delict. 

It seems suitable not to introduce the element of a delict into the 
configuration of the suppositions in nos. 3°-6° of c. 1041, because some of 
the behaviors mentioned no longer constitute a delict in the Code. Fur
thermore, the non-baptized who have procured an abortion, have commit
ted homic ide or have carried out any of the activities described there 
would be exc luded from the corresponding irregularity, as was the case in 
the old c. 986 CJC/1917 and with the current 762 § 2 CCEO. The following 
would also be excluded from irregularity: those who conduct themselves 
in this way after having been baptized, are not subject to ecclesiastical 
penal law or who for any reason are not affected by it. They may be, for 
example, a baptized non-catholic in accordance with c. 11 or a minor 
under sixteen years of age, in accordance with c. 1323. It is not suitable to 
require one who is not Catholic or one who has not even been baptized, 
(for this c. 1042, 3° exists), to have maintained integral faith during his en
tire life, but only that after his conversion he has not c ommitted the 
delicts of heresy, apostasy, or schism. On the other hand, it seems reason
able to require that he had never procured an abortion, committed murder 
or carried out other behaviors that, in accordance with natural Law, are 
recognizable as evils. 

It seems reasonable, however, to restrict the cases to those of delicts 
when it is a matter of irregularities which occur after ordination and they 
affect the exercise of orders already received, and even in this way, as in 
the case referred to in c. 1044 § 1, 2°, the delict must be public. In fact, to 
impede the exerc ise of an order which one has legitimately received, a 
more serious cause is needed than that needed to impede the exercise of 
the order of one whose ordination was illegitimate as a consequence of 
having been ordained while affected by an impediment. 

The criterion used by the legislator of 1983 seems more correct to us 
than that of 1917, because it appropriately separates penal Law from the 
legislation pertaining to irregularities to the reception of orders. Even 
though the same behavior gives rise to a delict and an impediment, delict 

2. Cf. Comm. 10 ( 1978) p. 201. 
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and impediment are two different juridical realities with different juridical 
governance. And in this way, even if an offender has complied with or has 
been absolved of the penalty, the impediment that comes from an delict 
persists. In the same way, the offense of abduction and the impediment of 
abduction are different juridical realities, each one with an independent 
juridical life. 

6. The commentators of the previous discipline in the past indicated 
that the irregularities and other impediments had the effect not only of im
peding the reception of orders, but also the effect of impeding the exer
cise of the received order. Even though the current Code introduces the 
distinction between being "impeded from receiving orders" (cc. 1041-
1042) and being "irregular for the exercise of orders already received" 
(c. 1044), all the suppositions of cc. 1041 and 1042 do not only impede re
ception of orders, but also exercising received orders, in accordance with 
§ 1,  1 ° and § 2, 1 ° of c. 1044. The rest of what is articulated in c. 1044 is 
constituted by impediments contracted after ordination that, in the case 
of irregularities, are to constitute cases of a delict. 

7. The commentators of the old discipline also indicated that, regard
ing impediments and irregularities, the corresponding cases affect the lici
ety but not the validity of the ordination. Liidicke3 maintains that the cases 
contemplated in c. 1041, 1 ° originates the invalidity of the reception of the 
sacrament of orders. As we understand it, this is not true. In such a case, it 
would have been mandated to proceed in accordance with cc. 1 708-1712, 
so that the CDWDS ( cf. PB 68) would decide in accordance with the law. 
Yet from c. 1044 § 1, 1 ° it can only be inferred that he who suffers from any 
form of insanity or from any psychological infirmity, due to which he is 
judged incapable of properly fulfilling the ministry, is irregular to exercise 
the received orders, if he was ordained under such conditions. 

Liidicke, who has written at length about insanity and about the inca
pacity to assume conjugal obligations, seems to have transferred the inval
idating effect of that matrimonial chapter to the sacrament of orders. He 
did it wrongly, however, because orders, different from matrimony, lack a 
contractual character. From the incapacity to fulfill obligations (ad im
possibilia nemo tenetur) nullity of ordination cannot be analogously in
ferred. Canonical tradition, centered in this regard on the issues of c. 214 
CIC/1917 , has always considered the valid reception of the sacrament of 
orders and the acceptance of clerical obligations to be different things. On 
the other hand, the intention to receive the sacrament, necessary ad va
liditatem for those who have reached the use of reason, is compatible 
with the candidate having suffered from insanity at the moment of ordina
tion. 

3. K. LODICKE, Miinsterischer Kommentar zum Codex Juris Canonici (Essen 1985), see 
commentaries on cc. 1040, 1041. 
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Ad recipiendos ordines sunt irregulares: 

1 ° qui aliqua forma laborat amentiae aliusve psychicae 
infirmitatis, qua, consultis peritis, inhabilis iudica
tur ad ministerium rite implendum; 

2° qui delictum apostasiae, haeresis aut schismatis 
commiserit; 

3° qui matrimonium etiam civile tantum attentaverit, 
vel ipsemet vinculo matrimoniali aut ordine sacro 
aut voto publico perpetuo castitatis a matrimonio 
ineundo impeditus, vel cum muliere matrimonio va
lido coniuncta aut eodem voto adstricta; 

4° qui voluntarium homicidium perpetraverit aut abor
tum procuraverit, effectu secuto, omnesque positive 
cooperantes; 

5° qui seipsum vel alium graviter et dolose mutilaverit 
vel sibi vitam adimere tentaverit; 

6° qui actum ordinis posuerit constitutis in ordine epis
copatus vel presbyteratus reservatum, vel eodem ca
rens, vel ab eius exercitio poena aliqua canonica 
declarata vel irrogata prohibitus. 

The following persons are irregular for the reception of orders: 

1° one who suffers from any form of insanity, or from any other psycho
logical infirmity, because of which he is, after experts have been con
sulted, judged incapable of properly fulfilling the ministry; 

2° one who has committed the offence of apostasy, heresy or schism; 

3° one who has attempted marriage, even a civil marriage, either while 
himself prevented from entering marriage whether by an existing 
marriage bond or by a sacred order or by a public and perpetual vow 
of chastity, or with a woman who is validly married or is obliged by 
the same vow; 

4° one who has committed wilful homicide, or one who has actually pro
cured an abortion, and all who have positively cooperated; 

5° one who has gravely and maliciously mutilated himself or another, or 
who has attempted suicide; 

6° one who has carried out an act of order which is reserved to those in 
the order of the episcopate or priesthood, while himself either not 
possessing that order or being barred from its exercise by some ca
nonical penalty, declared or imposed. 
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SOURCES: 1 
° : c. 984,3° 

2° : C. 985, 1 ° 

3° : C. 985,3° 

4° : C. 985,4° 

5° : C. 985,5° 

6° : C. 985, 7° 

CROSS REFERENCES: cc. 1364, 1398 

c. 1041 

COMMENTARY ------

Jose Maria Gonzalez del Valle 

(See, for the concept of "irregularity, " the commentary on c. 1040) 

1°) Unlike CJC/1917 (cf. c. 984, 3°), this canon only speaks of one 
who suffers from insanity or any other psychological infirmity, not one 
who suffered from one of these in the past. Moreover, the way to prove 
that someone was affected by this irregularity at the time of ordination 
would be to prove that the insanity was present prior to the ordination 
(presuming its continuity) since proving its concomitance would be al
most impossible. 

When the presumption ceases, the irregularity also ceases, because 
more than an irregularity, characterized by its perpetuity, it is an impedi
ment. Now, if someone receives the order even though he is affected by 
this irregularity, in accordance with c. 1044 § 1,1° he is irregular to exer
cise the received order. The situation in c. 1044 § 2, 2°, which is considered 
to be a simple impediment and not an irregularity, refers to the situation in 
which someone, after ordination, falls into insanity or a psychological in
firmity due to which he is judged incapable of properly fulfilling the minis
try. But not even in the situation in which someone received orders while 
suffering from insanity or a psychological infirmity is it suitable to value 
the existence of a perpetual impediment, due to the very structure of this 
premise. 

The case studied here covers different matters than the psychologi
cal qualities that are congruent with the order to be received, spoken of 
in c. 1029. In c. 1029, the evaluation is left to the discretion of the bishop 
or competent Superior. In c. 1041, 1 ° judgement is also left to the compe
tent Superior, after consulting experts. The report of at least two experts 
is required; and the competent Superior is the one to decide.1 The canon 
uses the expression iudicatur inhabilis, from which it is inferred that the 

1. Cf. Comm. 10 (1978), p. 197. 
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prescribed competent Superior issues a declarative judgement, not as an 
act of grace that admits or rejects the candidate. 

The old Code already considered insanity as an irregularity. The cur
rent one introduces the concept of psychological infirmity as a different 
case, which, in Gilbert's judgement,2 must be referred to the category of 
personality disorders, present in the canonical literature in reference to 
the matrimonial processes of nullity. In the same way that a judge cannot 
arbitrarily evaluate or not evaluate the psychological infirmities or insani
ties that are the basis of a declaration of nullity of a marriage, the compe
tent Superior must also strive to abide by the truth while evaluating the 
suppositions of the present canon. It is a matter of a premise that does not 
admit dispensation. 

The origin of the irregularity is the psychological infirmity and not 
the true or false judgement regarding its existence. Therefore, he who re
ceives orders due to a mistaken favorable judgement is affected by the im
pediment. And conversely, he who has mistakenly received an adverse 
judgement does not incur in the impediment. A separate issue is whether, 
in the external forum, the first case is considered to lack the impediment 
and the second case is considered to be affected by one. 

The legislator assumes that those psychological infirmities can 
cease, as is deduced from c. 1044 § 2, 2° (see commentary). In accordance 
with this the ordinary may allow someone who suffers from insanity or 
from another psychological infirmity to exercise the order, after consult
ing with an expert. The reason for consulting experts is to find out if we 
are or are not facing the presumption of insanity or of another psychologi
cal infirmity. This is because, in order to allow the exercise of the order in 
spite of the existence of the presumption, there must not be a need to ac
cept what the expert says (cf. c. 1574). 

Thus, if it is assumed that the presumption can cease, it does not 
seem unsuitable that he who was ordained while affected by the presump
tion can also be authorized by the ordinary to exercise the received orders 
(see commentary on c. 1047). And in such a case, instead of speaking of 
dispensation, one must speak of proof that the presumption has disap
peared. Thus the action of the ordinary is of that admitting proof and not 
of dispensation, and it follows that we find ourselves dealing not with a 
perpetual impediment from which one is dispensed but with an impedi
ment that ceases. 

Gilbert3 indicates that it is relatively frequent that people who were 
married and whose marriage was declared null by an ecclesiastical court 
later wish to become priests. In such a case, it is necessary to seek out in-

2. E.J. GILBERT, The Code of Canon Law. A Text and Commentary (New York 1991), see 
commentary on c. 1041, p. 729, note 94. 

3. E.J. GILBERT, The Code . . .  , cit., see C. 1041, p. 730. 
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formation from the courts regarding the grounds of nullity, given that in 
some cases the dec laration of nullity is based on insanity or another psy
chological defect, which may disqualify the candidate for priesthood. 

2°) Canon 1364 deals with the delicts of apostasy, heresy and schism, 
which are defined in c. 751. Many authors, previous to and following CIC/ 
1917 understood that in order to assess the existence of an irregularity, it 
is necessary to adhere to a non-catholic sect. The current regulation, 
which distinguishes between irregularity to receive orders and irregularity 
to exercise the received orders, which does not occur if it is occult ( cf. 
c. 1044 § 1, 2°), seems to make it understood that it is not necessary to ad
here to a non-Catholic or atheist sect in order to assess the presumption of 
an irregularity. 

Even though the irregularity is typified as it was in the old code, the 
usual interpretations that correspond to the former Code are not always 
applicable to the new norm. This is a consequence of the fact  that the cur
rent c. 11 does not indicate that the merely ecclesiastical Laws bind non
Catholic s, unlike the old c. 12. 

Based on a dec ision made by the Holy Office of November 28, 1668,4 

repeated on other occasions, 5 the predominant opinion, when comment
ing on irregularity in the old code, maintained that as a means of precau
tion, dispensation can also be requested for those who were born into 
apostasy, heresy and schism. Canon 2200 § 2 (which corresponds to the 
current c. 1321 § 3) said that, when the law had been externally broken, 
there was a presumption of dolus in the external forum, while not in the 
contrary case, in which dispensation would have to be requested, in spite 
of conversion, given that in the external forum the existence of the of
fense would have to be presumed. Vatican Council II (UR 3) and in accor
dance with it, DE/1967, 19 affirms that "the brothers who were born and 
baptized outside the communion of the Catholic Church are to be care
fully differentiated from those who, baptized in the Catholic Church, 
publicly and consc iously renounced their faith." Canon 2314, which corre
sponds to the current canon 1364, does not apply to the former, it is said. 
Furthermore, by virtue of the current c. 11, the ecclesiastical penal laws 
are no longer applicable to them. 

By virtue of c. 1323, a person who has not yet c ompleted the six
teenth year of age does not incur in the censure, even if it is a matter of 
someone who was baptized in the Catholic Church who was morally cul
pable of apostasy or of embrac ing heresy or schism. Once the person is 
older than sixteen, the existence of a delict  must be presumed, in accor
danc e  with c .  1321 § 3 ,  if the person remains in apostasy, heresy or 

4. Fontes, IV, no. 737. 
5. Fontes, IV, nos. 1 129, 1 131 and 1 196. 
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schism, provided that the person has not been taught apostasy, heresy or 
schism since childhood. 

Thus, it is assumed that only those who, once they were over seven 
years of age, abandoned the Catholic Church and after sixteen years have 
remained outside of it, are affected by the irregularity. The presumption, 
therefore, can never extend to someone who has not been baptized. 

As Gilbert states, 6 "it is important not to get lost in legalisms regard
ing this matter and lose sight of its true scope. The Law exists due to the 
importance of the sound faith of the candidates to orders." Canon 1029 in
dicates that only those who have integral faith may be ordained. 

3°) This precept addresses the c ases of bigamy, understanding this 
expression in the sense of canonical tradition, 7 according to which biga
mists are equated to those who break their promise of celibacy coram Ec
clesia: similitude bigamy, born of spiritual marriage. 

We are not dealing with a series of delicts, which is evident in the 
case of bigamy in its strict sense, which no longer has the charac ter of a 
delict in the Code. We are instead dealing with a series of presumptions 
that may possibly have a delictive character (see commentary on c. 1040). 
It is, therefore, irrelevant whether the bigamy is committed before or after 
baptism, by a Catholic or by a non-Catholic. 

Regarding the old discipline, the presumption is restricted to the 
public and perpetual vow of chastity. 

4°) In studying the cases of irregularity by homicide previous to CIC/ 
1917, the extent to which it was understood that someone had incurred in 
this irregularity, which included practically every type of homicide, was 
notable. To restrict the presumption, CJC/1917 added that homicide had to 
be voluntary. It was also c lear, in accordance with c. 983, that the homi
cide in question had to constitute an offense. 

Bec ause of the word voluntary, the canonists have exc luded homi
cide by negligence and exaggerated legitimate defense. The expression is 
technically ambiguous in penal law, in which it is difficult to admit an in
termediary category between malicious offense and culpable offense. For 
this reason, we understand that instead of speculating about the scope 
that should be attributed to the word voluntary, it is necessary to under
stand the mind of the legislator ( cf. c. 17). Such intention seems to include 
the presumption of all penally punishable homicides, those that deserve 
punishment, and to exclude those that are not. 

6. E.J. GILBERT, The Code . . .  , cit., see c. 1041, p. 730. 
7. Cf. Council of Angora (314) c. 19 (Mansi, II, col. 519); and c. 27, q. 1, c. 24. 
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The response from CPI of May 25, 19888 declares, in accordance with 
c. 1398 (see commentary), as well as the present canon, that abortion ex
tends to the very moment of conception. 

The expression effectu secuto of c. 1041, 4° refers not only to abor
tion, but also to homicide. In other words, in the case of "abortion," as 
well as "homicide," the motive must have been verified. 

Even though the previous Code did not mention this, the makers of 
this doctrine had come to the conclusion that cooperation had to be posi
tive in order to incur an impediment. Positive cooperation means inten
tional support of the result. Participation that was not intended toward 
the result or in which the attempt failed does not incur an irregularity. 9 

5°) In this number, three situations are considered: self mutilation, 
mutilation of another person and attempted suicide. In the mutilation, the 
act, and here a technically precise word is used, must be malicious. Such 
a requirement was not present in CJC/1917. 

Attempted suicide is not merely an attempt, but a failed suicide, in 
which the act of suicide does not produce its effect due to causes that are 
extraneous. ( cf. c. 1328). 

Mutilation that is necessary for health reasons or for reasons of ne
cessity does not generate an irregularity. The mutilation must be grave, 
and for its evaluation, the jurisprudence over this matter must be taken 
into account. 

6°) The previous discipline (cf. c. 985, 7° CJC/1917) spoke of exercis
ing an act of "the power of orders which is reserved to those ordained in 
sacris." The priesthood, the diaconate and the subdiaconate were under
stood to be sacred orders (cf. c. 949 CJC/1917), and the episcopate was 
not considered an order. In the current discipline, irregularity is limited to 
the acts, of the power of orders, reserved to bishops and priests. Such res
ervations are recorded in the liturgical books. 

The current precept requires the penalty to have been declared or im
posed, thus making a complicated casuistry disappear. In virtue of c. 1335 , 
a person does not incur the irregularity of censure even if declared when 
celebrating sacraments or sacramentals whenever it is necessary to take 
care of the faithful who are in danger of death. 

8. AAS 80 (1988), p. 1818. 
9. Thus K. LOD!CKE, Miinsterischer Kommentar zum Codex Juris Canonici (Essen 

1985), see c. 1041. 
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Sunt a recipiendis ordinibus simpliciter impediti: 

1 ° vir uxorem habens, nisi ad diaconatum permanentem 
legitime destinetur; 

2° qui officium vel administrationem gerit clericis ad 
normam cann. 285 et 286 vetitam cuius rationem 
reddere debet, donec, depositis officio et adminis
tratione atque rationibus redditis, liber factus sit; 

3° neophytus, nisi, iudicio Ordinarii, sufficienter proba
tus fuerit. 

The following are simply impeded from receiving orders: 

1° a man who has a wife, unless he is lawfully destined for the perma
nent diaconate; 

2° one who exercises an office or administration forbidden to clerics, in 
accordance with cann. 285 and 286, of which he must render an ac
count; the impediment binds until such time as, having relinquished 
the office and administration and rendered the account, he has been 
freed; 

3° a neophyte, unless, in the judgement of the Ordinary, he has been suf
ficiently tested. 

SOURCES: 1 ° : c. 987,2° ; SDO 11, 13 
2° : C. 987,3° 

3° : C. 987,6° 

CROSS REFERENCES: c. 288 

COMMENTARY ------

Jose Maria Gonzalez del Valle 

(For the concept of "simple impediment" see commentary on 
C. 1040) 

1 °) The impediment to receive orders exists as long as a matrimonial 
bond exists, which can cease by death and, in cases of a ratified but non
consummated marriages and in marriage between a baptized and a non
baptized person, by dispensation (cf. cc. 1141-1150, and Instruction of the 
SCDF of December 6, 1973). 

Similar to that which occurs with the impediment of the bond ad
dressed in c. 1085, the impediment addressed in c. 1042, 1 ° is not produced 
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as a consequence of the celebration of a null marriage. Nonetheless, as 
long as this nullity has not been declared by executive judgement, it is pre
sumed in the external forum that the celebrated marriage is valid. Conse
quently, the existence of the impediment addressed in c. 1042 , 1° is also 
presumed to exist. From this it follows that, upon obtaining the declara
tion of nullity of the marriage after the ordination, it is demonstrated that 
the impediment addressed in c. 1042, 1 ° had not been incurred. 

When the norm on which we are commenting is said to be legiti
mately destined for the permanent diaconate, the adverb refers to the 
marital situation of the candidate. Thus, the person who has not received 
the sacrament of confirmation or does not fulfill some of the requisites 
considered in cc. 1033ff. does not incur an impediment, although the desti
nation and the consequent ordination would be illegitimate. 

Canon 1031 § 2 establishes that a married person can only be admit
ted to the permanent diaconate if he is at least thirty-five years of age, and 
with the consent of his wife. Consequently, the married man who is des
tined for the permanent diaconate but is not of that age or does not have 
the consent of his wife is simply impeded from receiving orders. 

Some Episcopal Conferences, in addition to the thirty-five years of 
age required in c. 1031 § 2 ,  add the requirement that the candidate must 
have been married at least five years. In such a case, the ordination for the 
permanent diaconate without the meeting of the requisite of the five years 
would also be illegitimate. Now, as the establishment of impediments is 
reserved to the Holy See, the impediment we examine here does not admit 
possible dispositions of an Episcopal Conference, although illegitimacy 
originates in the ordination to the permanent diaconate. 

2°) It would not be appropriate to apply this impediment to the per
manent diaconate, in the tenor of c. 288. Canons 285 and 286 prohibit cler
ics from a series of professional activities and even from all those that, 
although they are not improper, are nonetheless foreign to the clerical 
state. The impediment is restricted to administrative positions or jobs that 
entail the rendering of account. Thus, although public positions that entail 
participation in the exercise of civil power are generally prohibited, such 
prohibition does not cause an impediment. 

The situation is limited to those positions or administrations relative 
to non-ecclesiastical matters. It includes any profession or secular office 
that entails an obligation to render accounts, such as treasurer, accoun
tant, manager or various other offices proper to a private enterprise with a 
public function. While they do not constitute professions, some specific 
functions are also included, such as executor, curator, guardian, guaran
tor, fund trustee, and so forth. These non-professional activities may be 
carried out with respect to members of one's family for which one is re
sponsible. 
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The dispensation from this impediment is reserved to the ordinary 
(cf. c. 1047). Nonetheless, it is common for the impediment to cease in 
fact. In order for this to happen, it is necessary that the candidate had ren
dered accounts, that these must have been accepted and, then , must re
sign from the position, office or function. Upon becoming free of the 
obligation to render accounts, the candidate becomes free of the impedi
ment as well. 

3°) A neophyte is understood as a person of adult age who converted 
to the faith and received baptism in absolute form. It does not apply to 
those who, having rejected the errors of heresy, return through baptism 
sub conditione. Adult age, in this case, should be understood as fourteen 
years, according to c. 1478 § 3. 

This norm, which reproduces c. 987, 6° CJC/1917, similarly poses a 
question as to whether this is an irregularity or simple impediment. If all 
neophytes are understood as being affected by this norm merely by the 
fact of being neophytes, in such a way that dispensation is necessary to re
move the prohibition, we would find ourselves facing an irregularity. But 
this does not appear to be the sense of the norm, which systematically, as 
much in the current Code as in the prior, is enumerated within the simple 
impediments and not within the irregularities. The action of the ordinary, 
therefore, will consist of proving whether or not the neophyte has been 
sufficiently tested, not in dispensing the neophyte who has not been suffi
ciently tested. The configuration of the impediment-in my opinion-is 
similar to those regulated in cc. 1041, 1° and 1044 § 2 ,  2° in which the ac
tion of the ordinary does not consist in dispensing, but in proving whether 
or not the presumption applies. 

A practice followed in many seminaries is not to admit as a candi
date a person who has not lived the faith for at least three years. 
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1043 Christifideles obligatione tenentur impedimenta ad sacros 
ordines, si qua norint, Ordinario vel parocho ante ordina
tionem revelandi. 

Christ's faithful are bound to reveal, before ordination, to the Ordinary or 
to the parish priest, such impediments to sacred orders as they may know 
about. 

SOURCES: c. 999 

CROSS REFERENCES: cc. 1069, 1548 

COMMENTARY ------

Jose Maria Gonzalez del Valle 

This canon corresponds with 1069, pertaining to marriage, and the 
majority of considerations that apply to it are equally applicable to the 
canon discussed here. 

Canon 51 of the IV Council of Lateran1 made the custom that existed 
in some places of publishing the banns of marriage into a universal law. 
Based on this and other legal texts,2 it has been indicated that the obliga
tion to report impediments is not merely an obligation of ecclesiastical 
law, and that it still exists even if the marriage banns are not published or 
if there is knowledge of plans for marriage by another means. 

Canon 1043 indicates that one is bound to the obligation to reveal 
any known impediments to either the ordinary or the parish priest. 
Canon 1069 indicates that one is bound to notify the local ordinary or the 
parish priest. In the latter case the parish priest and the ordinary in ques
tion should be understood to be those of the parish or diocese competent 
to publish the banns. Such criterion is invalid in the case of c. 1043, since 
the corresponding publications were eliminated in the new code. In the 
new enumeration of the proper functions of the parish priest ( cf. c. 530) 
that of publication of ordinations has also been eliminated. 

"ordinary" must be understood to be the one who issues the dimisso
rial letters, or the local ordinary where the ordination will take place, but 
not the bishop or bishops who administer the sacrament of orders, since 
they may not be Ordinaries (cf. c. 134). Consequently, revealing the 

1. Cf. X IV, 3, 1 .  
2. Cf. X IV, 1 1, 7; X IV, 1 1, 27; X IV, 18, 6. 
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existence of an impediment during the course of the ceremony of ordina
tion the bishop asks those present if they know of any reason to exclude 
the person being ordained that does not comply with c. 1043. In addition, 
commentators of the norm contained in this canon usually indicate that 
the impediment must be made known at an opportune time, which is 
rarely during the ceremony of ordination. 

The parish priest should not be understood to be the priest of the 
place where the ordination will take place, since they are generally c ele
brated in the cathedral (c. 1011). Rather, in this case it should be under
stood to be the parish priest of the ordenandi. 

The obligation mentioned refers to cc. 1041 and 1042, but not to 1044. 
The impediment must be considered in the broad sense, including both 
simple impediment and irregularities (see, for this distinction, commentary 
on c. 1040). The canon we are discussing only obligates one to reveal im
pediments to rec eiving orders, but not the absence of other requirements 
for the liciety of the ordination, such as not having received the sacrament 
of confirmation. Nonetheless, the responsibility of the faithful regarding 
the suitability of candidates for the sacrament of orders extends beyond 
complianc e with this canon. 

The cases considered in c. 1548 exempt one from the obligation to 
reveal impediments. 
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1044 § 1 .  Ad exercendos ordines receptos sunt irregulares: 
1 ° qui irregularitate ad ordines recipiendos dum 

afficiebatur, illegitime ordines recepit; 
2° qui delictum commisit, de quo in can. 1041,  n. 2 ,  

si delictum est publicum; 
3° qui delictum commisit, de quibus in can. 1041, 

nn. 3 ,  4,  5 ,  6 .  

§ 2. Ab ordinibus exercendis impediuntur: 
1 ° qui impedimento ad ordines recipiendos 

detentus, illegitime ordines recepit; 
2° qui amentia aliave infirmitate psychica de qua in 

can. 1041, n. 1 ,  afficitur, donec Ordinarius, 
consulto perito, eiusdem ordinis exercitium 
permiserit. 

§ 1. The following are irregular for the exercise of orders already re
ceived: 
1 ° one who, while bound by an irregularity for the reception of or

ders, unlawfully received orders; 
2° one who committed the offense mentioned in can. 1041 n. 2, if the 

offense is public; 
3° one who committed any of the offenses mentioned in can. 1041 

nn. 3, 4, 5, 6. 

§ 2 The following are impeded from the exercise of orders: 
1 ° one who, while bound by an impediment to the reception of or

ders, unlawfully received orders; 
2° one who suffers from insanity or from some other psychological 

infirmity mentioned in can. 1041 n. 1, until such time as the Ordi
nary, having consulted an expert, has allowed the exercise of the 
order in question. 

SOURCES: § 1: c. 968 § 2 
§ 1,1° : C. 985 § 1 
§ 1,2 ° : C. 985 §§  3-5 et 7 
§ 2: C. 984 § 3 

CROSS REFERENCES: c. 1041 
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COMMENTARY ------

Jose Maria Gonzalez del Valle 

(See commentary on c. 1040, for the distinction between irregulari
ties arising from delicts and irregularities not arising from delicts. There it 
is affirmed that in c. 1041, except in 2°, irregularities due to delicts are not 
considered). 

I. It is stated in § 1, 1 ° that an irregularity to receive orders causes an 
irregularity to exercise them. Paragraph 1, 2°-3° considers situations that 
occurred after the reception of orders. Paragraph 1, 2° considers the same 
offense as c. 1041, 2° when the offense is public. Paragraph 1, 3° considers 
cases listed in c. 1041, 3°-6°, when they constitute an offense. 

When the irregularity consists of a delict, the exempting causes, such 
as those considered in c. 1323, although they do not directly excuse the ir
regularity, do so indirectly, since the case ( deli ct) does not cause the irreg
ularity. 

Only those situations set forth in c. 1044 are irregularities and imped
iments to exercise orders. Other prohibitions to exercise orders, such as 
those considered in cc. 1709, 1383, or those that arise from having in
curred a censure, are not impediments. 

Before the CIC some authors in the past defined irregularities and 
impediments as situations that would directly impede the reception of sa
cred orders and indirectly impede their exercise. There was not, as now 
occurs with this newly coined norm, a special canon to indicate the situa
tions that impede the exercise of the order received, and another for those 
that impede the reception of orders. Nonetheless, according to c. 1044 , all 
those who have received orders illegitimately, being affected by an irregu
larity or another impediment, are also irregular or are impeded form exer
cising the order received. 

The distinction between irregularities and impediments for receiving 
orders and exercising those already received is not applied systematically 
in a clear manner. Thus, cc. 1047 § 3 and 1048 should refer to c. 1044 , and 
not to c. 1041. The reason this was not done this way appears to be that, as 
c. 1044 is written, making reference to 1041, it would be difficult to men
tion the various situations to which c. 1044 refers. Canon 1049 § 1 (see 
commentary) should refer, in addition to 1041, 4°, to 1044. Such oversight 
must be compensated with c. 63. 

IL The canon we are discussing refers in § 1 to irregularities, and in 
§ 2 to impediments. 
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1 .  Irregularities (§ 1) 

1 °) This norm covers those situations of c. 1041 when, in spite of the 
existenc e of an irregularity, orders are received. 

The adverb illegitime appears redundant, sinc e the act of receiving 
orders while affected by an irregularity causes it to be illegitimate. It does 
not appear that the legislator wished to classify those receiving orders as 
being affected by an irregularity according to whether or not they were re
c eived legitimately or illegitimately, providing that only the former in
c urred an irregularity for exercising the orders received. In reality, it 
would not be impossible to imagine a case by virtue of which someone 
could receive orders legitimately, while affected by an irregularity. But no 
canon, before or after this one, has made reference to this possibility. 

These cases do not inc lude those persons who, never having be
longed to the Catholic Church (see commentary on c. 1041, 2°), and after 
having validly received the sacrament of orders, join the Catholic Church. 
This is because at the moment of ordination they were not affected by 
c .  1041. It does not affect those who belonged to any of the eastern 
Churches at the moment of their ordination, and therefore under their ju
ridical law, not that of c. 1041 CIC, who later pass to the Latin rite. Thus, 
although the situation has the character of an impediment in the CIC, it 
did not have such character in the eastern Churches when it took place. 

2°) Canon 1041 § 1, 2° (irregularity to rec eive orders) does not re
quire that the offense of apostasy, heresy or schism be "public , "  while 
c. 1044, 2° (irregularity to exercise orders) does require it. Because the 
conc ept of "public " disappeared from book VI, we will have to go to 
c. 2197 of the CIC/1917 that states: "A delict is: 1 ° Public, if it is already 
commonly known or the circumstances are such as to lead to the conclu
sion that it can and will easily become so ... 4° Occult, if not public ; mate
rially occult if the delict itself is hidden; formally occult if its imputability 
is hidden ." 

3°) In the corresponding canon of the CCEO ( c. 763,2°) it states "qui 
delicta vel actus commisit, de qui bus in can. , "  etc. Apart from a major 
grammatical correction-stit is "delicta de quibus" and not "delictum de 
quibus"-it seems to imply that impediments for the exercise of received 
orders are not constituted only of delicts, but also of other actions classi
fied there. The Latin Code does not say "vel actus," since those actions 
that to not c onstitute delicts, although contained in nos. 3°-6° of c. 1041 
must be excluded as causes of irregularity for the exercise of orders. 

The distinction of public in contrast with occult also applies to these 
delicts. This is only significant, however, with regard to dispensation. 

The only possible punishable delict c onsidered in no. 3° that we are 
discussing is that of a cleric attempting marriage, which is considered in 
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c. 1394 § 1. The remaining cases either do not constitute delicts or cannot 
be incurred by an already ordained man. 

The delicts of homicide and abortion are regulated respectively in 
cc. 1397 and 1398. 

Mutilation appears regulated from the penal perspective in c. 1397. 
This only applies to mutilation of others, not self-mutilation. Suicide is not 
constitutive of a delict. 

Canon 1397 does not require that mutilation be malicious in order to 
constitute a delict. Consequently, the presumption is broader in the case 
of a delict than in the case of irregularity. It cannot be interpreted that one 
who committed a simple culpable mutilation is irregular for the exercise 
of orders and not having been so for their reception. Canon 1044 § 2,  3° is 
to be interpreted as meaning that when reference is made to a malicious 
supposition of fact, there must be a malicious delict in order to incur an ir
regularity, although in the corresponding penal precept culpable delicts 
are also punished. 

The carrying out of an act of the power of orders reserved to bishops 
or presbyters, is considered in cc. 1378 § 2, 1 °-2°, 1379 and 1384 as consti
tuting a delict. 

2. Impediments (§ 2) 

1 °) It is appropriate to apply the same considerations, with reference 
to impediments, not to irregularities, made in the commentary of the first 
number of the previous section. 

2°) See commentary on c. 1041, 1 °. It is fitting to add here that, al
though some doctors sustain the irreversibility of certain psychological 
disorders, not only those hypotheses are considered here. Further, in law, 
the concept of insanity is credited to situations that perhaps do not de
serve it from a medical point of view. Certain viral infections or toxins 
e.g., due to a kidney deficiency, may affect the use of reason. For them to 
cease, it is necessary to eliminate the toxins or infection, without requir
ing psychiatric treatment. Other types of mental infirmities are more diffi
cult to eradicate, although that may occur. 
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1045 Ignorantia irregularitatum atque impedimentorum ab 
eisdem non eximit. 

Ignorance of irregularities and impediments does not exempt from them. 

SOURCES: c. 988 

CROSS REFERENCES: cc. 14, 15 

COMMENTARY ------

Jose Maria Gonzalez del Valle 

1. This canon applies to irregularities and impediments which are 
laid out generally in c. 15. The canons that establish irregularities and im
pediments are incapacitating laws, but not invalidating (see commentary 
on c. 1040, infine). 

2. Canon 988 CIC/1917 stated: "Ignorance of an irregularity either 
from a delict or a defect does not excuse one from an impediment." Also, 
c. 986 stated: "This delict did not produce an irregularity unless there was 
grave sin." Combining both requirements, the commentators of the CIC/ 
1917 have noted, on one hand, that the reason for irregularities is not pe
nal, but rather to ensure the dignity and honorability of the ecclesiastical 
state. Therefore they were not to be considered non-existent because of 
the mere fact of having incurred them without fault or by ignorance. How
ever, based on the necessity of committing a grave sin in order to incur ir
regularities by a delict, the commentators concluded that, in addressing 
an irregularity by delict, ignorance could suppress the gravity of the sin 
and consequently free one from the irregularity. 

The previous code introduced the equation of sin with delict. Into 
the notion of irregularity by a delict it introduced the idea that it simulta
neously constituted a grave external sin, committed after baptism whether 
public or occult (cf. c. 986 CIC/1917). That is, the sin in question was de
scribed as having the proper elements of a delict. Under such conditions, 
it was impossible not to arrive at the conclusion that ignorance ended up 
excusing the irregularity by a delict, in spite of the principle that igno
rance does not excuse irregularities by a delict. 

3. The CIC allows one to avoid such elaborate reasoning and better 
clarify the juridical nature of irregularities and impediments. 

In the first place, c. 1045 has suppressed the express reference in 
which ignorance does not excuse irregularities because of a delict. It also 
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suppressed the content of c. 986 CJC/1917, with its mention of external 
grave sin whether public or occult, c ommitted after baptism. And over all 
it has clearly separated delict from non-delict irregularities. 

Consciously, c. 1041 mentions a series of suppositions that, although 
they are known to constitute delicts in the majority of cases, are not men
tioned as such, except in the case of no. 2° , which is expressly attributed a 
delictive nature. On the other hand, c. 1044 alludes to those same behav
iors when they do constitute delicts as distinct cases. 

As in the case of matrimonial impediments, which have always been 
used as an example of the laws considered in c. 15, ignorance or error of 
the law do not prevent its efficacy. Precisely for this reason, all those im
pediments, which, like abduction, were configured in the anc ient law as 
premises consistent with the commission of a delict, have been freed from 
the penal law, to the point of constituting premises distinct from, although 
similar to, the delict. However, while the impediment was understood to 
consist of the commission of a delict, what excused a delict excused the 
impediment. 

Similarly, the legislator of 1983 freed from the penal law those irregu
larities considered in c. 1041 ,3°-6°, which in their day were considered ex 
delicto. Even homic ide and abortion were c ited in the canon as non
delic tive situations, with the c onsequence that non-Catholic s incur the 
corresponding irregularities. When, however, c. 1044 § 1 ,  2°-3° declares the 
suppositions referring to c. 1041, it limits the remission of cases of a delict. 
The will to make irregularity arise from the commission of a delict be
comes very explicit. Thus, what exc uses the corresponding delict pre
vents the existence of a supposition that establishes the irregularity. 

All of that is compatible and consistent with the canon under discus
sion which, as we have said, applies the norm of c. 15 to irregularities and 
impediments, ("Ignorance or error concerning ... incapacitating laws does 
not prevent their efficacy"). Consequently, the ignorance of cc. 1044 § 1 ,  2°-
30 and c. 1041, 2° does not prevent their efficacy. However, the ignorance 
discussed in c. 1323 may excuse the delict and consequently result in the 
failure to produce the suppositions of fact that the cited canons consider. 

4. Irregularity and impediment are incurred if it falls upon the suppo
sitions of fact considered in the canons that establish them, independently 
of whether or not there was good faith, ignorance or error. 

The ignorance referred to in this canon does not inc lude ignorance 
arising from the doubt of law considered in c. 14. However, it includes ig
norance arising from the doubt of fact referred to in that same canon (see 
commentary on c. 1047 §§  2 and 3). 
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1046 Irregularitates et impedimenta multiplicantur ex diversis 
eorundem causis, non autem ex repetita eadem causa, 
nisi agatur de irregularitate ex homicidio voluntario aut 
ex procurato abortu, effectu secuto. 

Irregularities and impediments are multiplied if they arise from different 
causes, not however from the repetition of the same cause, unless it is a 
question of the irregularity arising from the commission of wilful homi
cide or from having actually procured an abortion. 

SOURCES: c. 989 

CROSS REFERENCES: cc. 1041, 1042, 1044 

COMMENTARY ------

Jose Maria Gonzalez del Valle 

Each of the situations considered in cc. 1041 , 1042 and 1044 are dif
ferent causes. The same number as occurs with c. 1041, 3° may refer to 
various situations. Only in the cases of homicide and abortion does the 
repetition of the act give rise to a new cause, which is treated as a new ir
regularity for the purpose of dispensation, as is noted in c. 1049 § 2. The 
number of homicides and abortions is not to be counted in terms of the 
number of persons killed, but rather by the number of homicidal or abor
tive actions. Thus the abortion of one pregnancy of twins may constitute a 
single cause. Similarly, killing via the explosion of a bomb or by other 
means of an indeterminate number of persons may also constitute a single 
cause. 

Canon 989 CJC/1917 did not mention abortion, but only homicide, 
among the irregularities whose repetition multiplied the irregularity. 
Under such conditions it was admissible to interpret, given the absence of 
express mention of abortion that was not absent from c. 985, 4°, that an ir
regularity was not multiplied by repeated abortions. With the new version 
of the canon that interpretation is not admissible. 

Impediments are not multiplied by repetition of the causes in the rest 
of the cases. It should be kept in mind, nonetheless, that apostasy, heresy 
and schism constitute three distinct causes. The cause of "heresy," for ex
ample, is not multiplied by rejecting at different times distinct truths that 
must believed with divine and catholic faith. 
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§ 1.  Uni Apostolicae Sedi reservatur dispensatio ab om
nibus irregularitatibus, si factum quo innituntur ad 
forum iudiciale deductum fuerit. 

§ 2.  Eidem etiam reservatur dispensatio ab irregularita
tibus et impedimentis ad ordines recipiendos, quae 
sequuntur: 
1 ° ab irregularitatibus ex delictis publicis, de 

quibus in can. 1041,  nn. 2 et 3 ;  
2° ab irregularitate ex delicto sive publico sive 

occulto, de quo in can. 1041, n. 4; 
3° ab impedimento, de quo in can. 1042, n. 1 .  

§ 3. Apostolicae Sedi etiam reservatur dispensatio ab ir
regularitatibus ad exercitium ordinis suscepti, de 
quibus in can. 1041, n. 3, in casibus publicis tantum, 
atque in eodem canone, n. 4, etiam in casibus occul
tis. 

§ 4. Ab irregularitatibus et impedimentis Sanctae Sedi 
non reservatis dispensare valet Ordinarius. 

§ 1. If the fact on which they are based has been brought to the judicial 
forum, dispensation from all irregularities is reserved to the Apos
tolic See alone. 

§ 2. Dispensation from the following irregularities and impediments to 
the reception of orders is also reserved to the Apostolic See: 
1 ° irregularities arising from the offences mentioned in can. 1041 

nn. 2 and 3 ,  if they are public; 
2° an irregularity arising from the offence, whether public or occult, 

mentioned in can. 1041 n. 4; 
3° the impediment mentioned in can. 1042 n. 1. 

§ 3. To the Apostolic See is also reserved the dispensation from the irreg
ularities for the exercise of an order received mentioned in can. 1041 
n. 3 but only in public cases, and in n. 4 of the same canon even in oc
cult cases. 

§ 4. The Ordinary can dispense from irregularities and impediments not 
reserved to the Holy See. 

SOURCES: § 1: c. 990 § 1 
§ 2: EM IX, 9 
§ 3: PM 17; CAd I 

CROSS REFERENCES: cc. 91, 134 § 1, 361 
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COMMENTARY ------

Jose Maria Gonzalez del Valle 

This canon, which determines the system of reserving the dispensa
tions from irregularities and impediments, was inspired by c. 990 § 1 of the 
CJC/1917; Pastorale Munus, 16-17 and De Episcoporum muneribus, IX, 
9-10; and CAd 7-8. 

In contrast with what occurred in c. 990 of the CJC/1917, the mp Pas
torale Munus and Reser. Cum admotae, the present canon is written in 
such a way that those impediments and irregularities that are not specifi
cally mentioned as being reserved should not be considered reserved to 
the Holy See. 

1. Commenting on § 1, Ludicke 1 considers the judicial forum men
tioned in this canon to be only that of an ecclesiastical tribunal. Gilbert, 2 

following Coronata, understands that the forum in question could be ei
ther ecclesiastical or secular. This opinion appears more certain to us, 
since the ecclesiastical penal Law recognizes many offenses as being a 
mixed forum, and culpability in a secular court usually has great publicity 
and transcends both the social and the juridical. 

In the tenor of c. 1512, it must be understood that the fact on which 
the irregularity is based has been brought to the judicial forum when noti
fication of the citation has been legitimately made to the interested party, 
or when the parties have appeared before the judge to try the cause. 

2. Paragraph 2 addresses irregularities for receiving orders that are 
reserved to the Holy See, while § 3 deals with irregularities for the exer
cise of orders. The remissions make this a jumbled regulation; therefore, 
we will concentrate our discussion on facts. All irregularities reserved to 
the Holy See must come from facts that constitute a delict. 

The irregularity to receive orders arising from the delicts of heresy, 
apostasy and schism is reserved to the Holy See, if they are public. How
ever, while they may be public, irregularities arising from the commission 
of those delicts are not reserved to the Holy See if they are irregularities 
for the exercise of orders received. Nonetheless, those delicts have been 
brought to the judicial forum, the corresponding irregularity is reserved to 
the Holy See by virtue of § 1. 

1. K. LDDICKE, Miinsterischer Kommentar zum Codex Juris Canonici (Essen 1985), see 
C. 1047. 

2. E.J. GILBERT, The Code of Canon Law. A Text and Commentary (New York 1991), see 
C. 104 7, p. 732. 
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Irregularities arising from the attempted marriage of a cleric or of a 
religious who has taken a public perpetual vow of chastity are only re
served to the Holy See if the delict is public. This applies to both the re
ception of orders and the exercise of orders received. 

Irregularities arising from the commission of willful homicides, pro
curing abortions, as well as positive cooperation in both, are reserved to 
the Holy See, whether these delicts are public or occult. This applies to 
both the irregularities to receive orders and the exercise of the orders re
ceived. 

The remaining irregularities, and those same cases when they are 
not constitutive of a delict, are not reserved to the Holy See and can be 
dispensed by the ordinary. 

3. The only simple impediment reserved to the Holy See is that of 
c. 1042, 1°. When the Holy See dispenses from this impediment, it does not 
simultaneously dispense from c. 277. It is therefore necessary to meet one 
of the legitimate conditions that allow the candidate not to marry. It is not 
considered sufficient that, in the tenor of the canonical legislation, the 
woman had lost conjugal rights (by adultery, abandonment, etc.). The con
sent of the women is enough, when accompanied by sufficient guarantees. 

4. As we have indicated, the cases listed in cc. 1041, 1 ° and 1044 § 2, 
2° do not allow a dispensation, but rather the proof that the situation has 
ceased. Throughout the Code different situations are considered, espe
cially in the regulation of marriage, in which dementia and other psycho
logical incapacities are juridically relevant. However, these are not 
considered a dispensation, but only prove, with the help of experts, 
whether or not the situation exists. This proof belongs to the ordinary. A 
dispensation, properly speaking, whose just cause would be very difficult 
to represent, would be reserved to the Holy See, in spite of the fact that § 4 
states the principle that irregularities and dispensations not reserved to 
the Holy See can be dispensed by the ordinary. In matters of irregularities 
and impediments, by virtue of c. 18, a strict interpretation regarding each 
case is applied. However, in matters of the power of dispensation, which 
do not constitute a right but rather a conferring of power, c. 18 does not 
apply. 

5. The Holy See usually grants a dispensation for the exercise of or
ders received, when dealing with a priest, of an irregularity arising from 
voluntary homicide or the procuring of an abortion, when the case is oc
cult. This must be kept in mind when applying c. 87 § 2 and c. 14. 

By virtue of c. 14, in doubt of law, incapacitating laws do not bind, so 
that in such a case a dispensation is not necessary. Although doubt of fact 
broadens the power of dispensation in the tenor of c. 14, that type of 
doubt does not prevent the candidate from incurring the corresponding 
impediment. If the dispensation has not been obtained ad cautela, subse
quent knowledge can demonstrate whether or not the impediment, whose 
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existence was doubted at the time, has been incurred. On the other hand, 
if a subsequent authentic interpretation, even if it was merely declarative, 
clarifies the doubt of law regarding the existence of the impediment, it 
would not be incurred as a result. 

6. (§ 4) Canon 990 § 1 of the CJC/1917, which corresponds with the 
canon we are discussing here, uses the expression "Ordinary as regards 
his own subjects." The current norm says simply "Ordinary." The disposi
tion of the Council of Trent, from which this norm arises, used the expres
sion "bishop." Given these expressions, it was understood after the CIC/ 
1917 that the power of the bishop was not limited to his proper subjects, 
that a dispensation could be granted by the ordaining bishop, and that, for 
the exercise of the order, the bishop of the domicile could grant a dispen
sation. 

The expression "Ordinary," already used in the CJC/1917, clearly did 
not indicate only bishops (cf. cc. 134 § 1, 368), but also major Superiors of 
clerical religious institutes of pontifical right and clerical societies of ap
ostolic life of pontifical right, who had at least executive ordinary power. 
Many major religious Superiors have possessed and possess wide apos
tolic privileges. As long as these exist (cf. c. 4), they have, in their capacity 
as ordinary, the same powers as diocesan Ordinaries. 

As cc. 1047 and 1049 currently use the expression "ordinary," and not 
"ordinary as regards his own subjects," it is clear that, by virtue of c. 91, 
the faculty of Ordinaries to dispense from irregularities and impediments 
not reserved to the Holy See extends to their subjects, even when found 
outside of their territory, and although they may be absent from it. It also 
applies to travelers who are in fact present in the territory, and to the ordi
nary himself. That is, the same criteria are applied to impediments to re
ceive orders and to exercise orders received that are applied in c. 1078 § 1 
with respect to matrimonial impediments, although not expressly men
tioned. 
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In casibus occultis urgentioribus, si adiri nequeat Ordi
narius aut cum de irregularitatibus agatur de quibus in 
can. 1041 ,  nn. 3 et 4, Paenitentiaria, et si periculum im
mineat gravis damni aut infamiae, potest qui irregulari
tate ab ordine exercendo impeditur eundem exercere, 
firmo tamen manente onere quam primum recurrendi ad 
Ordinarium aut Paenitentiariam, reticito nomine et per 
confessarium. 

In the more urgent occult cases, if the Ordinary or, in the case of the irreg
ularities mentioned in can. 1041 nn. 3 and 4, the Penitentiary cannot be ap
proached, and if there is imminent danger of serious harm or loss of 
reputation, the person who is irregular for the exercise of an order may 
exercise it. There remains, however, the obligation of his having recourse 
as soon as possible to the Ordinary or the Penitentiary, without revealing 
his name, and through a confessor. 

SOURCES: c. 990 § 2; EM IX, 10 

CROSS REFERENCES: c. 1079 § 2 

COMMENTARY ------

Jose Maria Gonzalez del Valle 

1. The drafting of this canon depended on the text of De Episco
porum muneribus, IX, 10; c. 990 § 2 CIC/1917, which corresponds with the 
canon we are discussing here, and on cc. 2252 and 2254 CIC/1917, which 
correspond to the current c. 1357. All the cited canons have a common 
principal source: the Decree of the SCHO of June 23, 1886.1 This canon was 
also influenced by c. 2232 § 1 CIC/1917, which corresponds with the cur
rent c. 1352 § 2. The final result is a relatively innovative discipline, con
structed with ancient manners of speaking. 

This canon considers the specific situation of a state of necessity, 
which allows the person who is irregular for the exercise of an order to 
exercise it without requiring a dispensation. The case historically does not 
arise from the necessity to become free of the irregularity, but rather of 
censure. It was a decree from the Cardinals Inquisitors of March 28, 1906, 

l. Fontes, IV, 1 102. 
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approved by the Roman Pontiff the next day2 and published in AAS3 

through a new decree of September 6,  1909, which, presuming the state of 
necessity considered in the decree of June 23, 1886, extended the faculty 
of absolution of censures foreseen in the decree to the dispensation of oc
cult irregularities. 

The case initially considered by the decree of June 23, 1886 under
went numerous modifications and adaptations, as a consequence of the 
appearance of new cases, discussed and answered, which gave rise to 
three suppositions in CIC/1917: cc. 990 § 2, 2252, and 2254 § 1. The casuis
tical character of the canon we are discussing, with a decretal flavor, calls 
for a meticulous analysis of its various elements, in order to correctly 
apply the parallel cases. 

2. In its current formulation, the canon has two principal elements: 
an urgency to avoid the danger of grave harm or loss of reputation on one 
hand, and the impossibility to have recourse to the ordinary or the Peni
tentiary on the other. 

a) The urgency is a primary featureof the case. In this canon, the ur
gency does not come from danger of death, that all is prepared for the 
wedding, or that the subject would have to remain in mortal sin, but rather 
from the need to avoid the danger of grave harm or loss of reputation. 

The danger of a loss of reputation is derived from the fact that, as a 
consequence of observing the irregularity, a cleric who habitually, or even 
daily, exercises orders, should suddenly refrain from doing so. This could 
give rise to suspicion and harm his reputation. Such danger of a loss of 
reputation does not occur if the cleric is on vacation or does not habitu
ally carry out pastoral work. The danger of grave harm can arise from the 
need to attend to the needs of the faithful. (For analogy, see c. 1335). It 
should be taken into account that failing to attend to the faithful spiritu
ally may cause them grave harm. The scandal that may arise from 
this,scandal in general, is commonly considered as a type of grave harm. 

b) Such danger is avoided by obtaining a dispensation. In this way, 
the need to avoid the danger of grave harm or loss of reputation is trans
formed into the necessity to obtain a dispensation. This need to obtain a 
dispensation is parallel to that of cc. 1079 and 1080, although those canons 
do not address avoidance of that danger, but rather avoidance of other 
evils. In c. 1357 § 1, (the corresponding canon to c. 2254 § 1 CIC/1917 ), the 
evil is avoided though the remission of a censure. In such cases it is con
sidered impossible to obtain a dispensation when it cannot be done in 
time to avoid the evil, which in this canon is the danger of grave harm or 
loss of reputation. 

2. Fontes, IV, 1288. 
3. AAS 1 (1900), pp. 677-678. 
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The canon we are discussing here assumes that it is not possible to 
obtain a dispensation when it is too late and it would be useless. This oc
curs when it establishes a condition that for the person who has an irregu
larity to exerc ise the order, application could not be made to the ordinary 
or the Penitentiary, and at the same time, the obligation of having recourse 
as soon as possible to the ordinary or the Penitentiary is imposed. Evi
dently, the canon does not create the contradiction of obligating the per
son with the irregularity to accede (to the ordinary or the Penitentiary), in 
view of the fact that he cannot. The exerc ise of the order, in spite of the ir
regularity, does not result in an increase in the possibilities of acceding 
subsequently per confessarium, since this avenue was already open as a 
manner of access. Rather, it eliminates the danger of grave harm or loss of 
reputation, as a consequence of having exerc ised the order without dis
pensation, because it was impossible to obtain it in time. 

3. The impossibility of approaching the ordinary has been studied 
princ ipally in relation with c. 1079 § 2, which corresponds to c. 1044 CIC/ 
1917. The writers of these canons consider a case in which the dispensa
tion of an occult impediment is urgent, and they subordinate the obtaining 
of the dispensation because neither the ordinary nor the Holy See could 
be approached. The canonists concerned with interpreting this situation 
distinguish between physical and moral impossibility, and between ordi
nary and extraordinary means. Cappello posed the question of whether 
the bicyc le, the automobile and the motorcycle were ordinary or extraor
dinary means. 4 Naz affirmed "having recourse to the ordinary means ap
pealing to him or her by letter or personally, when the visit can be made 
easily on foot, even though another means could be used. "5 

Such a problem, according to c. 1079 § 2, is completely different from 
that of the canon that occupies us here, as its distinc t origin, (inferred 
from the annotated Code of Gasparri), demonstrates. Obtaining dispensa
tion of an irregularity to exerc ise orders from the ordinary presents a very 
different profile than obtaining a dispensation from an impediment to 
marry through approaching the ordinary. Reasonably, the c ited authors did 
not compare the impossibility of having recourse to the ordinary in the 
case of obtaining dispensation of an impediment to marriage with the cor
responding impossibility of the case of obtaining dispensation for an irreg
ularity to exerc ise orders. They also do not c larify or interpret what 
Ordinarius adiri nequeat means in the case of dispensation of the irregu
larity; a task that we now undertake. 

An apporach by the person who has an irregularity, which influences 
the problem of access to the ordinary in the case of c. 1079 § 2 ,  must be 
exc luded. In the case of the ordinary, because the legislation following the 

4. F. CAPPELLO, De matrimonio (Turin 1961), no. 237, p. 225. 
5. R. NAZ, Traite de Droit canonique, vol. II, Des sacraments, 2nd ed. revised by 

CH. DE CLERQ (Paris 1954), no. 369, p. 317. 
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Council of Trent was characterized by the establishment of a dissociation 
between those persons having jurisdiction in the external forum and those 
who possessed it in the internal forum. The person with an irregularity has 
no reason to incriminate himself before his bishop, Vicar general or Epis
copal Vicars. This permission, and even protection, to hide the irregularity 
from the ordinary is demonstrated in the fact that the obligation to have 
recourse as soon as possible is done through a confessor without giving 
the name (the identity) of the person seeking the dispensation. To appear 
personally before the Penitentiary seems to be out of place and extraordi
nary means. 

4. The canon considers that it may not be possible to have recourse 
to the ordinary or the Penitentiary. However, it does not indicate the term 
a quo of this impossibility. The same occurs in c. 1079 § 2, in which it is 
not specified for whom it would be impossible to approach the ordinary, 
because the situation of fact is produced. (The same vagueness appears in 
C. 11 16). 

Canon 61 permits a dispensation to be obtained through rescript re
quested by a person who is not the benefic iary of the dispensation. We 
understand there to be an impossibility when it is impossible for the bene
ficiary of the dispensation (the person who has an irregularity) to request 
it, even if a third person can do so in the favor of the beneficiary, and it 
would be easier for a third person to do it. That is, the impossibility to 
have recourse refers only to the person who has the irregularity. 

In contrast to the previous idea is that of obtaining the dispensation 
through a third person (a representative), who exercises this function not 
in his own name , but rather in the name of, and on behalf of, the person 
with the irregularity, as well as for his benefit. Such a person can be a con
fessarius or lawyer, if we keep in mind that the irregularities to exercise 
orders generally arise from some delict and it may be necessary to provide 
an adequate defense, especially if the case becomes public. 

Excluding the personal visit as a possible form of access, recourse 
can be made through a representative or personally in writing. However, 
neither of these means is assured of a rapid reply. 

If recourse is made in writing without a representative, it is very pos
sible that the competent Superior will not be inclined to grant the dispen
sation in the form of granting a favor, but only in a commissorial form. In 
such a case, it would be more useful to proceed per conj essarium. 

The person who has an irregularity, once he has decided to exercise 
the order so as to avoid the danger of a loss of reputation or grave harm, 
can have resource with the help of a confessor, in such a way that, if a dis
pensation is obtained quickly, the situation of having exercised the order 
without exhausting the possibilities of approaching the ordinary does not 
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arise. If the dispensation arrives late, the person with the irregularity will 
have already fulfilled the obligation of having recourse as soon as possible 
to the ordinary or the Penitentiary per confessarium. 

A negative reply, more probable if the petition was carried out in 
such a way that the dispensation could not be granted in a commissorial 
form, would cause an obligation to suspend the exercise of the order. 

5. We now move on to examine the term ad quem regarding the im
possibility to have recourse: addressing the ordinary and the Penitentiary. 
The Penitentiary is competent in all occult cases, except those of heresy, 
apostasy and schism. The ordinary is competent to grant dispensation of 
the irregularity arising from attempted marriage in occult cases, whether 
or not they are urgent and, by virtue of c. 87, homicide and abortion, and 
cooperation in the same, if the supposition stated in c. 87 occurs. Thus, 
the ordinary and the Penitentiary each have a part in a cumulative power 
of dispensation. 

The canon does not require that recourse could not be made to both 
the ordinary and the Penitentiary, except in the following cases: a) When 
addressing the cases indicated (attempted marriage, abortion, homicide 
and cooperation in abortion or homicide), recourse could not be made to 
the Penitentiary, although it could be made to the ordinary. b) Inversely, it 
is enough that recourse could not be made to the ordinary in order for the 
person with an irregularity to be able to exercise orders, although he could 
have recourse to the Penitentiary, in the remaining cases: malicious mutila
tion of another person and the delict of carrying out of an act reserved to 
the power of orders. This last situation applies almost exclusively to dea
cons. 

Canon 91 greatly increased the number of Ordinaries, not only 
proper, but also local, where the person with the irregularity resides. Con
sequently, the impossibility to have recourse must refer to the local ordi
nary of the place where the person with the irregularity resides, which will 
generally be one's proper ordinary. 

The impossibility of having recourse to those with delegated power, 
even general, is not necessary, even though a dispensation could be ob
tained from them. 

6. The new discipline addresses a number of requirements. On one 
hand, in occult cases, it permits a cleric who habitually exercises orders 
to continue to do so. On the other hand, it does not suppress the need for 
a dispensation, nor entrusts it to the confessor, as in the old discipline. A 
dispensation remains reserved to the person who is competent to grant it 
in ordinary circumstances. It simply delays the granting. The new disci
pline appears clearer to us than the previous one, since the competencies 
of the Holy See and the Ordinaries are not withdrawn, as they were in the 
old discipline, in favor of the confessor who, in urgent cases, was the one 
to grant the dispensation. 
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A solution similar to the new discipline was foreseen in the project 
of the Code for sacramental absolution in the case of excommunication or 
interdict. The original schema permitted sacramental absolution without 
previous absolution of the censure, but the plenary session of the Code 
Commission of May 1977 rejected it. 6 

7. In c. 990 of the CJC/1917, the confessor was endowed with facul
ties of dispensation. In the current canon, the confessor does not grant the 
dispensation, but rather simply arranges the recourse, and is the proper 
interested party who judges whether or not the exercise of orders in this 
case is to be permitted, even though one is impeded by an irregularity. In 
the old discipline the confessor granted the dispensation, but there was no 
obligation to have subsequent recourse. In the current discipline, there is 
an obligation to have recourse, and to do so per confessarium, which al
lows a glimpse of the idea that the possible dispensation obtained will be 
granted in a commissorial form. 

In recourse through the confessor, there is no requirement that the 
person seeking recourse confess to the person who arranges the recourse. 
Rather, this is done through the person who has the authority to hear con
fessions. However, except in recourse directed to the Penitentiary, the 
confessor must be one to whom the ordinary to whom the recourse is di
rected has given the authority to hear confessions. 

8. Having exercised an order in the case of necessity and without dis
pensation, the obligation arises to have recourse as soon as possible. The 
discipline does not indicate a time limit for making recourse. However, 
not beginning the process as soon as possible excludes the possibility that 
the order was exercised legitimately. 

Recourse and appeal are commonly understood as proceedings 
against a juridical act. 7 In the present canon, these terms lack such techni
cal significance, and signify a petition for a dispensation. The terminology 
is reasonably explained in the old c. 2254, from which it originated and 
where it was used properly. 

9. The solution furnished by this canon is only relatively new, be
cause the canonists who treated this question affirmed that when re
course could not be made to the Holy See, neither the ordinary, nor the 
confessor, nor the order could be exercised without dispensation in situa
tions more or less similar to those considered in this canon, the obligation 
remaining to have recourse as soon as possible to the competent Supe
rior. Upon suppressing the faculties of dispensation of the confessor, the 
premise of this canon became a topic of discussion by the canonists (the 

6. Cf. Comm. 9 (1977), p. 80. 
7. Cf. cc. 166, 270, 333 § 3, 700, 1030, 1353, 1505 § 4, 1513 § 3, 1699 § 3, 1747 § 3. 
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impossibility of having recourse to the person who can grant the dispen
sation), with the same consequences: the order is exercised and recourse 
is made subsequently. Such a solution is now normal in urgent cases, and 
not merely an opinion of what was necessary to apply by analogy the old 
c. 2232 § 1, to invoke the authority of Suarez and to make excessive dis
tinctions. 
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1049 § 1. In precibus ad obtinendam irregularitatum et impe
dimentorum dispensationem, omnes irregularitates 
et impedimenta indicanda sunt; attamen, dispensatio 
generalis valet etiam pro reticitis bona fide, exceptis 
irregularitatibus de quibus in can. 1041 ,  n. 4, aliisve 
ad forum iudiciale deductis, non autem pro reticitis 
mala fide. 

§ 2. Si agatur de irregularitate ex voluntario homicidio 
aut ex procurato abortu, etiam numerus delictorum 
ad validitatem dispensationis exprimendus est. 

§ 3. Dispensatio generalis ab irregularitatibus et impedi
mentis ad ordines recipiendos valet pro omnibus or
dinibus. 

§ 1. In a petition to obtain a dispensation from irregularities or impedi
ments, all irregularities and impediments are to be mentioned. How
ever, a general dispensation is valid also for those omitted in good 
faith, with the exception of the irregularities mentioned in can. 1041 
n. 4, or of others which have been brought to the judicial forum; it is 
not, however, valid for those concealed in bad faith. 

§ 2. If there is question of an irregularity arising from willful homicide or 
from a procured abortion, for the validity of the dispensation even 
the number of offences must be stated. 

§ 3. A general dispensation from irregularities and impediments to the re
ception of orders is valid for all orders. 

SOURCES: c. 991 §§  1 et 3 

CROSS REFERENCES: cc. 63, 1046 

COMMENTARY ------

Jose Maria Gonzalez del Valle 

The first two paragraphs of this canon attempt to clarify the matter 
of irregularities and impediments within the scope of cc. 63 and 1046, al
though the wording is unfortunate. 

1. The general dispensation addressed in § 1 applies both to receiving 
orders and to exercising orders received. (§ 3 addresses only the first). 

The principle that "a general dispensation for receiving as well as for 
exercising orders is  valid also for those omitted in good faith" is 
established, with the exception of the cases found in c. 1041, 4°: procured 
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abortion, willful homicide, and cooperation in the same, and all those that 
have been brought to the judicial forum. 

From a literal interpretation of the norm, we can deduce upon first 
sight that in the situations of abortion, homicide, and cooperation in the 
same, the exception only applies in the case of dispensation to receive or
ders, (keeping in mind that the canon cited as the exception is 1041, 4°). 
Nonetheless, the dispensation to exercise orders, considered in a distinct 
canon (1044 § 1, 3°) would not be affected by said exception. However, we 
understand that such literal interpretation should not be accepted, since it 
is not appropriate to assume that the mind of the legislator was to modify 
the tenor of c. 991 § 1 CJC/1917. Further, even in the case of a literal inter
pretation, it would be necessary to consider c. 63, keeping in mind that ac
cording to style and canonical practice, in order for the dispensation to be 
valid, (including in the case of dispensation to exercise orders), it is also 
necessary to indicate in the petition the irregularities arising from the 
delict of a procured abortion, willful homicide and cooperation in the 
same. 

2. Paragraph 2, which speaks of the number "of delicts," appears to 
ref er to irregularities to exercise orders received, but not to irregularities to 
receive the orders, since the irregularities considered in c. 1044 § 1, 2°-3° 

presuppose the commission of a delict, while those of c. 1044 do not nec
essarily presuppose (see commentary c. 1040). Such would be the case of 
non-Catholics who commit an abortion or commit a homicide, when the 
canonical penal law was not to be applied to them. The literalness of the 
canon, therefore, is limited to situations of a delict. Nonetheless, by virtue 
of c. 1046, each homicide and each abortion constitute a different irregu
larity, contrary to what occurs in other situations, whose repetition does 
not always cause a new irregularity or impediment. Thus, in order for a 
dispensation to be valid, the number of abortions or homicides must be 
specified, whether the dispensation refers to the reception of orders or 
the exercise of orders received. 

As in c. 1046, this canon mentions abortion together with homicide, 
contrary to the CJC/1917. The legal text does not give rise, therefore, to 
sustain the idea that it is not necessary to mention the number of abor
tions procured. 

3. The orders referred to in § 3 are those of the diaconate, presbyter
ate and episcopate. The CJC/1917  (cf. c. 949) did not consider the episco
pate to be an order, but it is nonetheless considered so in the current 
c. 1009. The revision of c. 991 § 3 of the CJC/1917, which corresponds with 
the canon we are discussing here, in the session of March 13-18, 1978, 1 re
jected a canon edited in such a way that it excluded the episcopate from 

1. Cf. Comm. 10 (1978), p. 203. 
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the orders to which this precept makes reference. Thus, it expressly sought 
not to limit its scope to the diaconate and the presbyterate. 

As a consequence of what is laid out here, when the dispensation of 
an irregularity has been obtained, it is not necessary to request a new dis
pensation to receive a subsequent order, in the case that in the concession 
something else had been provided. 
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1050 

ART. 4 
De documentis requisitis et de scrutinio 

ART. 4 
Documents Required and the Investigation 

Ut quis ad sacros ordines promoveri possit, sequentia re
quiruntur documenta: 

1 ° testimonium de studiis rite peractis ad normam 
can. 1032; 

2° si agatur de ordinandis ad presbyteratum, testimo
nium recepti diaconatus; 

3° si agatur de promovendis ad diaconatum testimo
nium recepti baptismi et confirmationis, atque re
ceptorum ministeriorum de quibus in can. 1035  
item testimonium factae declarationis de  qua in 
can. 1036, necnon, si ordinandus qui promovendus 
est ad diaconatum permanentem sit uxoratus, testi
monia celebrati matrimonii et 
consensus uxoris. 

For a person to be promoted to sacred orders, the following documents 
are required: 

1 ° a certificate of studies duly completed in accordance with can. 1032; 

2° for those to be ordained to the priesthood, a certificate of the recep-
tion of the diaconate; 

3° for those to be promoted to the diaconate, certificates of the recep
tion of baptism, of confirmation and of the ministries mentioned in 
can. 1035, and a certificate that the declaration mentioned in can. 1036 
has been made; if an ordinand to be promoted to the permanent dia
conate is married, a certificate of his marriage and testimony of his 
wife's consent. 

SOURCES: c. 993, 1 ° et 2°; SDO 11 
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Ad scrutinium de qualitatibus in ordinando requisitis 
quod attinet, serventur praescripta quae sequuntur: 

1 ° habeatur testimonium rectoris seminarii vel domus 
formationis de qualitatibus ad ordinem recipiendum 
requisitis, scilicet de candidati recta doctrina, ge
nuina pietate, bonis moribus, aptitudine ad ministe
rium exercendum; itemque, rite peracta inquisitione, 
de eius status valetudinis physicae et psychicae; 

2° Episcopus dioecesanus aut Superior maior, ut scruti
nium rite peragatur, potest alia adhibere media quae 
sibi, pro temporis et loci adiunctis, utilia videantur, 
uti sunt litterae testimoniales, publicationes vel 
aliae informationes. 

In the investigation of the requisite qualities of one who is to be ordained, 
the following provisions are to be observed: 

1° there is to be a certificate from the rector of the seminary or of the 
house of formation, concerning the qualities required in the candi
date for the reception of the order, namely sound doctrine, genuine 
piety, good moral behaviour, fitness for the exercise of the ministry; 
likewise, after proper investigation, a certificate of the candidate's 
state of physical and psychological health; 

2° the diocesan Bishop or the major Superior may, in order properly to 
complete the investigation, use other means which, taking into ac
count the circumstances of time and place, may seem useful, such as 
testimonial letters, public notices or other sources of information. 

SOURCES: cc. 993,3° , 1000; SCDS Instr. Quam ingens, 27 dee. 1930 
(AAS 23 [1931] 120-129); SCRit Instr. Quantum religionis, 
1 dee. 1931 (AAS 24 [1932] 74-81); Prus PP. XI , Enc. Ad 
catholici Sacerdotii, 20 dee. 1935, III (AAS 28 [1936] 41); 
Prus PP. XII, Exhort. Ap. Mentis nostrae, 23 sep. 1950, III 
(AAS 42 [1950] 684); SCHO Monitum Cum compertum, 
15 iun. 1961 [AAS 53 [1961] 571); PAULUS PP. VI, Let. Ap. 
Summi Dei Verbum, 4 nov. 1963 (AAS 55 [1963] 987-988); 
OT 6 ,  12;  PAULUS PP. VI, Enc. Sacerdo talis coelibatus, 
24 iun. 1967, 63, 71 (AAS 59 [1967] 682, 685); RC 5, 11, 23, 24; 
RFIS 39, 41, 4 
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1052 § 1. Ut Episcopus ordinationem iure proprio conferens 
ad earn procedere possit, ipsi constare debet docu
menta, de quibus in can. 1050, praesto esse atque, 
scrutinio ad normam iuris peracto, idoneitatem can
didati positivis argumentis esse probatam. 

§ 2. Ut Episcopus ad ordinationem procedat alieni sub
diti, sufficit ut litterae dimissoriae referant eadem 
documenta praesto esse,  scrutinium ad normam 
iuris esse peractum atque de idoneitate candidati 
constare; quod si promovendus sit sodalis instituti 
religiosi ant societatis vitae apostolicae, eaedem lit
terae insuper testari debent ipsum in institutum vel 
societatem definitive cooptatum fuisse et esse sub
ditum Superioris qui dat litteras. 

§ 3. Si, his omnibus non obstantibus, ob certas rationes 
Episcopus dubitat num candidatus sit idoneus ad or
dines recipiendos, eundem ne promoveat. 

§ 1. For a Bishop to proceed to an ordination which he is to confer by his 
own right, he must be satisfied that the documents mentioned in 
can. 1050 are at hand and that, as a result of the investigations pre
scribed by law, the suitability of the candidate has been positively es
tablished. 

§ 2. For a Bishop to proceed to the ordination of someone not his own 
subject, it is sufficient that the dimissorial letters state that those 
documents are at hand, that the investigation has been conducted in 
accordance with the law, and that the candidate's suitability has been 
established. If the ordinand is a member of a religious institute or a 
society of apostolic life, these letters must also testify that he has 
been definitively enrolled in the institute or society and that he is a 
subject of the Superior who gives the letters. 

§ 3. If, not withstanding all this, the Bishop has definite reasons for 
doubting that the candidate is suitable to receive orders, he is not to 
promote him. 

SOURCES: § 1: PIUS PP. XI, Enc. Ad catholici Sacerdotii, 20 dee. 1935 
(AAS 28 [1936] 39); RFIS 41 
§ 2 :  c. 995 ; SCRit Instr. Quantum religionis, 1 dee. 1931 
(AAS 24 [1932] 74-81) 
§ 3: C. 997 § 2 

CROSS REFERENCES: cc. 250, 1029, 1031 § 2, 1032, 1034, 1035 
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COMMENTARY ------

Luis Orfila 

1. In these canons the legislator addresses those documents required 
in order for someone to be promoted to sacred orders, and the scrutiny 
that must be carried out before the orders of the diaconate or the priest
hood are conferred. 

The Church has constantly established that a candidate for sacred 
orders possess each of a series of qualities that makes the candidate wor
thy and suitable to the order to be received. We can say the origins of this 
concern are found in apostolic tradition: Saint Paul's letter to Timothy spe
cifically advises: "Do not be hasty in the laying on of hands, nor partici
pate in another man's sins" (1 Tim 5: 22). 

Some qualities that are determined in c. 1051, 1°, affirm that the fol
lowing must be certified: "concerning the qualities required in the candi
date for the reception of the order, namely sound doctrine, genuine piety, 
good moral behaviour, fitness for the exercise of the ministry; likewise, 
after proper investigation, a certificate of the candidate's state of physical 
and psychological health." Logically, the enunciation of this canon does 
not constitute a novelty. It is an aspect that originates in the first moments 
of the birth of the Church. That is, it has always existed as an indisputable 
canonical tradition. 

Saint Paul established a series of specific conditions for candidates 
to the priesthood and the diaconate. In the first case, in his Letters to Titus 
and Timothy (Tit 1: 5-9; 1 Tim 3:  2) we find a series of qualities that are re
quested in order to be chosen and ordained to the priesthood. They ad
dress some positive conditions (hospitality, lover of good, sobriety, 
justice, holiness, knowledge, and self-mastery. Saint Paul specifies this 
last positive note with the following words: that he may be able to exhort 
with sound doctrine and to refute those who contradict him). Also men
tioned are some negative conditions ( as excluding conditions, in the Let
ter to Titus, Saint Paul indicates five vices, that although they are noted 
for the bishop, are perfectly applicable to priests and deacons, namely: the 
candidate must not be proud, easily angered, violent, greedy for dishonest 
gain, or given to wine), which exclude the reception of sacred orders. For 
deacons, these qualities are stated in the Letter of Saint Paul to Timothy 
(1 Tim 3:  8-10.12). The canonical sources of the first centuries will repeat 
some requirements frequently. In order to establish them , it is sufficient to 
resort to the Apostolic Constitutions in which, after the rubric Qualem 
esse oporteat episcopum et reliquos clericos, we read: "Episcopus itaque 
sit sobrius, pudicus, honestus, constans, sedatus, non vinolentus, non per
cussor, sed modestus, non litigiosus, non argenti cupidus, non neophitus" 
(book II, ch. 1). 
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Before the edict of Constantine and Licinio, other requirements were 
found that were to be part of a person who aspired to be promoted to sa
cred orders (e.g., the fact of having committed a grave delict, after the re
ception of baptism, against the faith, chastity, the life and well-being 
others, were elements that impeded the reception of orders). All of these 
were aspects that would enter into what the canon calls "good condi
tions." 

During this early period in the history of the Church, corporal de
fects did not impede a member of the faithful from receiving ordination. 
This is a direct consequence of what we encounter in the period of perse
cutions. The determinations of c. 77 of the Canones Apostolorum call at
tention to this aspect: "Si quis fuerit vel oculo laesus vel crure debilis, 
caeteroquin dignus, qui fiet episcopus, fiat: non enim vitium corporis pol
luit sed animae." 

Upon achieving its freedom ( c. 313) the Church established abun
dant legislation regarding the requirements for ordination, from both the 
moral point of view, and that of the candidate's physical and psychological 
integrity. We can affirm with absolute certainty that the quality of the min
isters during the Christian-Roman period, and in general during all of the 
first millennium, was an essential concern of the Church. Its objective was 
to avoid the ordination of unsuitable or unworthy persons. Logically, the 
starting point was the conditions that Saint Paul had already indicated. 
From this scriptural base, conciliar and pontifical legislation by means if 
decrees developed and refineed the conditions for the future ordinandi. 
These formal sources of the Law are fully recognized in the canonical col
lections of the first millennium. There is not sufficient space here to pro
vide a full historical expose regarding this legislation. However, we can 
point out the fact that in those times there were established a series of ju
ridical conditions that were to be found in the person himself ( age, health, 
morality, knowledge), and other conditions that affected the person's state 
of citizenship (freedom, emancipation, colonist, servant, slave), mental 
stability, which determine who is an a capable candidate, etc. These 
norms were later included in the Decree of Gratian and in various books 
that would later constitute the Corpus Juris Canonici. 1 In the XVII cen
tury the Council of Trent, 2 and later some pontifical decrees and some de
crees of the dicasteries of the Roman Curia again centered their attention 
on the qualities required by those aspiring to ordination.3 All of those 

1 .  D. 24, cc. 5 - 6; X I, 22, 2 .  
2. C0NC. Turn., Sess. 23, De reformatione, c. 8. 
3. INNOCENT XII Const. Speculatores, November 4, 1694, §§3-6; Prus IX, Const. 

Apostolicae Sedis, October 12, 1869, § V, no. 3; S. C0NGR. EPISC0P0RUM ET REGULARIUM, Deer. 
Auctis admodum, November 4, 1892, no. 6; SCCouncil, Resp. Neapolitana seu Vice Equen., 
February 12-March 12, 1718; Romana seu Tusculana, April 27, 1720; Ausculana, February 7, 
1733 see 2; Lunen-Sareanen, May 29, 1824, 2, 3; SCR, Deel. September 7, 1909, VIII; Deel. 
May 31,  1910 1, 2: RomPont, tit. De ordinibus conferendis. 
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norms served as sources to the legislator before the promulgation of the 
CJC/1917.4 

2. Canon 1050, whose immediate precedents are found in the CIC/ 
1917, which in c. 993 specifically addressed the documents that were to 
acquired prior to the ordination of a deacon, enumerates the documents 
currently required by the legislator: 

a) Certificate of completion of the prescribed studies. In this sense 
c. 1032 § 1 clearly determines that before receiving the diaconate, the fifth 
year of the cycle of philosophical-theological studies should be completed. 
As it is known, the ecclesiastical studies for those persons preparing for 
the priesthood include two years of philosophy and four years of theology 
( c. 250). Therefore, it is sufficient to have completed the third year of theol
ogy in order to receive the diaconate. The curriculum certificate of studies 
is to be provided by the place where the candidate has completed his stud
ies: the same seminary, university or theological institute the candidate at
tended. In the case of the permanent diaconate, it should be kept in mind 
that (affirmed in § 3 of the same canon) the order should not be received 
before the time indicated for education has been completed. The content 
of this education remains determined by the respective Episcopal Confer
ences (cf. cc. 236, 1032 § 2).5 

Although the studies that must be completed before receiving the 
priesthood are not determined, all appears to indicate that this order will 
be received once the candidate has carried out his studies as a whole. 

b) Logically it should be established, in the case where the candidate 
will receive the order of priesthood, that the diaconate has been previ
ously received. 

c) Before receiving the diaconate it should be established through 
the corresponding certificate that the candidate has received the sacra
ments of baptism and confirmation. Also, as determined in c. 1035, the 
candidate should have received and exercised for a suitable time the min
istries of lector and accolyte. The legislator has left this "suitable time" to 
the discretion of what is determined by the Episcopal Conferences. They 
determine only the amount of time that should be spent between receiving 
the ministry of accolyte and the diaconate: at least six months. Although 
c. 1050 says nothing in this respect, it should be kept in mind what is pre
cisely indicated in c. 1034, that is, the rite of admission inter candidatos. 

d) Finally, the canon reminds us of the need for a certificate of decla
ration of the freedom with which the orders are taken, that is, without any 

4. P. GASPARRI, Fontes Codicis Juris Canonici (Rome 1948). 
5. Cf. Lettera della Congregazione per la Educazione Catolica, Prot. N. 137/69 (EV 3, 

pp. 834-837). For the legislation that the Episcopal Conferences had determined concerning 
this aspect: cf. J. T. MARTIN DE AGAR, Legislazione de lle Conferenze Episcop ali 
complementare al CIC (Milan 1990). 
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coercion. This declaration should be written in the candidate's own hand 
and presented to the competent authority. A married person who will re
ceive the permanent diaconate is to present the corresponding marriage 
certificate and the consent of his wife to his ordination (cf. SDO, 11; 
C. 1031 § 2). 

These documents should be obtained by the person granting the di
missorial letters or by the bishop who has the right to ordain (cf. c. 1052 
§ §  1 and 2). Although it is not necessary to attach these documents to the 
dimmisorial letters, it is, instead, necessary to record that the documents 
have been obtained. 

e) Along with the documents specified in c. 1050, and those to which 
we have briefly alluded, others exist to which no explicit reference is made 
but they are implicitly required by the Code. We have already mentioned 
one of them: the rite of admission inter candidatos6 It appears to us that 
some others are also required such as the certificate that the aspirant to 
the diaconate has made the profession of faith in the presence of the ordi
nary or his delegate as is indicated in c. 833, 6°. There is also the require
ment that the candidate has completed the spiritual exerc ises before 
receiving the corresponding order ( c f. c. 1039: " ... Before he proceeds to 
the ordination, the bishop must have assured himself that the candidates 
have duly made the retreat"). However, the truth is that the CCDDS, in its 
circular Letter regarding the scrutinies on the suitability of the candi
dates, of November 10, 1997, does not mention this latter document in its 
detailed appendices (which on the other hand do refer to the previous 
ones).7 

3.  Canon 1051 reaffirms what was outlined in the CJC/1917 
(cc. 993,3° and 1000). It was inspired by the Instr. Quam Ingens,8 and for 
religious in the Instr. Quantum religionis.9 Those instructions finally en
sure the suitability and vocation of the candidates to sacred orders. 

Nonetheless, these are not the only criteria of interpretation that the 
legislator had taken into account when revising the content of this canon. 
All of a series of documents after the promulgation of the CJC/1917 and 
before the Vatican Counc il II constitute its inspiration; 10 as well as 
Optatam totium 6 and 12; Renovationis causam 5, 11, 23, 24; and RFIS, 
39, 41-42. 

6. Those that are incorporated by vows to a clerical institute are not able to make this rite 
of admission (cf. c. 1034 § 2). 

7. Cf. Notitiae 33 (1997), pp. 495-506; Comm. 20 (1998), pp. 50- 59. 
8. AAS 23 (1931) ,  pp. 120-129. 
9. AAS 24 (1932), pp. 74-81. 

10. Prus XI, Enc. Ad catholici Sacerdotii, December 20, 1935, III: AAS 28 (1936), p. 41; Prus 
XII, Exhort. Ap. Mentis nostrae, September 23, 1950: AAS 42 (1950), p. 684; SCRO, Monitum 
Cum compertum, June 15, 196 1 :  AAS 53 (1961) ,  p. 571;  PAUL VI, Litt. Ap. Summi Dei 
Verbum, November 4, 1963: ASS 55 (1963), pp. 987-988; idem, Enc. Sacerdotalis coelibatus, 
June 24, 1967, 63 and 71: ASS 59 (1967), pp. 682, 685. 
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Historically, the existence of a scrutiny of the qualifications of candi
dates for ordination was a deeply rooted tradition in the Church. It was 
already mentioned in the Council of Nicea (325) with regard to the ordina
tion of priests ( cf. c. 9). In the same IV century, in Africa, the III Council of 
Carthage ruled in the same sense, extending the scrutiny to clerics in gen
eral. 1 1  This aspect is later, in the middle of the V century, stressed in Sta
tuta Ecclesiae Antiqua12 and by the decrees of the Roman Pontiffs. Thus, 
Saint Leo the Great, in the decree to the bishops of Africa, affirms: "Quid 
est cito manus imponere, nisi ante aetatem, ante tempus examinis, ante 
meritum obedientiae, ante experientiam disciplinae sacerdotalem hon
orem tribuere non probatis" (PL 54, 64 7). Pope Gelasius I describes to the 
bishops of the Lucania the object of this scrutiny: "Si quis . . .  disciplinis 
monasterialibus eruditus ad clericale munus accedat, imprimis eius vita 
praeteritis acta temporibus inquiratur, si nullo gravi facinore probatur in
fectus; si secundam non habuit fortassis uxorem, nee a marito reiectam 
sortitus ostenditur; si poenitentiam publicam fortassis non gessit, nee ulla 
corporis parte vitiatus apparet; si servili. .. Si vero de laicis quispiam eccle
siasticis est aggregandus officiis, tanto sollicitius in singulis, quae supe
rius comprehensa sunt, huiusmodi decet examinari personam, quantum 
inter mundanam et religiosam vitam constat esse discriminis" (PL 59, 49). 

The legislation is considerably augmented and with each augmenta
tion has refined the object of the scrutiny. Many examples could be cited 
regarding the regulation of this matter. However it is sufficient to point out 
as an example those in the IV Council of Toledo (a. 633), c. 19, which, al
though referring to the episcopate, can be extended to candidates who will 
receive sacred orders. Said canon affirms: " ... deinceps qui non prome
veantur ad sacerdotium ex regulis canonum credimus inserendum: id est 
qui in aliquo crimine detecti sunt, qui infamiae nota adspersi sunt, qui in 
haeresim lapsi sunt, qui in haeresi babtizati aut rebabtizati esse noscuntur, 
qui semetipsos absciderunt, aut naturali defectu membrorum aut decisione 
aliquis minime habere noscuntur, qui secundae uxoris coniunctionem sor
titi sunt aut numerosa coniugia frequentarunt, qui viduam vel marito rel
ictam duxerint ... Quiquumque igitur deinceps ad ordinem sacerdotii 
postulatur, et in his quae praedicta sunt, exquisitus in nullo horum 
deprehensus fuerit atque examinatus probabilis vita atque doctrina 
extiterit, tune secundum synodalia vel decretalia constituta cum omnium 
clericorum vel civium voluntate ab universis conprovincialibus episcopis 
aut certe a tribus in sacerdotio die dominica consecrabitur." 13 

This entire discipline is substantially recalled in the Decree of Gra
tian, 14 a source in which we find the tradition of the first millennium of the 

11. Cf. III Council of Carthage (397 A.D.), c. 22: "Nullus ordinetur clericus, nisi probatus 
fuerit vel episcoporum examine vel populi testimonio."  

12 .  Cf. Statuta Eccl. Antiq. , c.  22, which discusses the examen which the bishop must 
make before he is consecrated. 

13. Cf. J. VIVES, Concilios visig6ticos e hispano-romanos (Barcelona-Madrid 1963), p. 199. 
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Church regarding this institution. The classic period of canon law speaks 
to us of the scrutinies that were carried out. One took place before the or
dination and the other at the ordination itself. This manner of proceeding 
has not undergone any change. The rite of the second scrutiny is carried 
out at the ordination ceremony itself when the bishop conferring the order 
spec ifically asks if it is certain that the candidates are suitable. In response 
to this question, the priest who presents them answers: "From the informa
tion gathered from the Christian people and in the judgement given by 
those in the care of their formation I can assure that they are suitable." 

The investigation intended to establish that the qualities required for 
ordination exist, is an aspect that first is entrusted to the rector of the 
seminary or the house of formation, who will write and send the corre
sponding certificate to the proper ordinary. 

This investigation, acc ording to the c ircular Letter regarding the 
scrutinies on the suitability of the candidates "must be carried out for 
each of the four moments of the iter of priestly formation: admission, 
ministries, diaconate, and presbyterate. "15 In the case of the candidates 
for the permanent diaconate, 16 it must be carried out before the deacon's 
ordination, and always with the greatest diligence. As is evident, said in
vestigation is binding sub gravi, since its object is none other than declar
ing that the person is apt and suitable to carry out the ministry to which he 
will be invested. Thus in c. 1029 it is affirmed that "Only those are to be 
promoted to orders who, in the prudent judgment of the proper bishop or 
the competent major Superior, all things considered, have sound faith, are 
motivated by the right intention, are endowed with the requisite knowl
edge, enjoy a good reputation, and have moral probity, proven virtue and 
the other physical and psychological qualities appropriate to the order to 
be received." 

It is therefore evident that the rector of the seminary or house of for
mation must also put forth this prudent judgment, after weighing all c ir
cumstances, regarding the candidate's suitability and regarding the fac t 
that the candidate possesses the qualities required by law. In this sense, 
the new Ratio fundamentalis institution is sacerdotalis has stated that a 
special importance must be given to the prescribed scrutinies before any
one may be admitted to sacred orders. Immediately after the rector af
firms this, in good conscience, all the possible information that can be 
gathered regarding the candidates ( except that which is religiously related 
to the conscience), from the candidate himself or through others who 
know the c andidate well, is sent to the bishop, "ut de candidatorum 

14. 0. 24, c. 2; D. 24, c. 5. 
15. Notitiae 33 (1997), p. 496; Comm. 20 (1998), p. 51. 
16. Cf. ibid. , CCE, Ratio fundamentalis diaconorum permanentium, February 22, 1998, 

no. 62. 
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vocatione tuto iudic are possit. Si vero dubium perstet, tutior sententia 
sequenda est."17 

4. This suitability, as stated in c. 1052 § 1, should be positively 
proven. That is, it is not sufficient that nothing to the contrary be found. 18 

Moral certitude is required of the person who will make the judgment19. 

We could affirm that the verific ation of such suitability constitutes the 
proper object of the scrutiny. If any positive doubts arise, based on true 
reasons, regarding the suitability of an aspirant, the CIC affirms that the 
bishop should not ordain the candidate (c. 1052 § 3). This constitutes an 
evident argument for the moral certitude that is requested from the bishop 
before proceeding with any ordination. From this it is also inf erred that it 
is up to the bishop of the diocese in which the ordinandi will be incardi
nated to make the judgement of suitability. The bishop will also take into 
account the results of the scrutinies performed by the rector of the semi
nary or by the major competent Superior when dealing with a member of a 
clerical religious institute of pontifical right or a soc iety of apostolic life. 
In the case of the rector, the RFIS offers us a series of aspects that should 
be considered at the moment of making a judgement of suitability or not 
for the priestly ministry: 

- human and moral gifts (sincerity, affective maturity, citizenship, 
fidelity to promises, concern for justice, sense of friendship, liberty and 
responsibility, industriousness, spirit of cooperation, etc.); 

- spiritual gifts (love of God and neighbour, concern for fraternity, 
abnegation, docility, proven chastity, sense of faith and Church, apostolic 
and missionary solicitude, etc.); 

- sufficient intellectual capacity (proper and good judgment, suffi
cient talent to carry out ecclesiastical studies, proper notion of the priest
hood and its conditions, etc.).20 

Together with these gifts, which are also set forth and developed in 
Appendix V of the circular Letter regarding the scrutinies on the suit
ability of the candidates, 21 the rector, in order to make a judgment of suit
ability, must examine, at the proper time, the state of physic al and 
psychological health by a doctor ( and by psychological experts, if there is 
a real reason therefor),22 and will consider the eventual familial physical 

17. Text in EV vol. Sl, p. 902, no. 988. 
18. Prus XI, Enc. Ad catholici Sacerdotii, December 20, 1935: AAS 24 (1932), pp. 74-81; 

RFIS, 41. The outstanding aspect in c. 973 § 2). of the CIC/1917: "Episcopus sacros Ordines 
nemini conferat, nisi ex positivis argumentis moraliter certus sit de eius canonica idoneitate: 
secus non solum gravissime peccat, sed etiam periculo se committit alienis communicandi 
peccatis." 

19. CDWDS, circular letter "regarding the scrutinies on the suitability of the candidates," 
October 10, 1997, in Notitiae 33 (1997), p. 495; Comm. 20 (1998), p. 50. 
20. Cf. text in EV vol. Sl, p. 900, no. 985. 
21. Notitiae 33 (1997), pp. 504-506; Comm. 20 (1998), pp. 57-59. 
22. Notitiae 33 (1997); Comm. 20 (1998), p. 54. 
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heredity. 23 Obviously the doctors and psychological experts to be con
sulted should be persons with proven human and Christian righteousness; 
a criterion that, it appears to us, is especially important. 

In a case that it is not the proper bishop who ordains, it is sufficient 
that the dimmisorial letters specify that the documents are in hand and 
that the scrutinies required by the CIC have been carried out, as well as 
that the suitability of the candidate is established. 

With respect to the CIC/1917, the CIC has introduced an innovation. 
Now it is not necessary to solicit obligatorily, as it was before, testimonial 
letters, whose princ ipal purpose is to testify to the absence of impedi
ments and irregularities in the ordinand. This aspect has been left to the 
free discretion and prudence of the diocesan bishop or the major Superior. 
Nonetheless, in the same wording of c. 1051, 2°, it seems convenient to do 
so in most situations. This allowance of discretion is, likewise, considered 
in reference to the banns or other information c ontained in the Instruc
tions Quam ingens and Quantum religiones for members of religious in
stitutes and societies of apostolic life, which are found described in some 
numbers of Appendix II of the circular Letter regarding the scrutinies on 
the suitability of the candidates.24 For the religious, or members of a soci
ety of apostolic life, it is also prescribed that the candidate had been re
ceived into the institute or society in a definitive manner. That is, a 
candidate cannot receive sacred orders without first having made perpet
ual vows. In those religious where perpetual vows are not made, a space of 
three years from the moment in which temporal vows have been made is 
required In the case of societies where vows are not made, a term of three 
years from the moment in which the member enters into the novitiate is re
quested (c. 1052 § 2). This canon recognizes what had been determined in 
the Instr. Quantum religionis, which stated: "Quod ad ordinem maiorum 
susceptionem attinet, meminisse Superiores religiosos oportet, eos alum
nos suos minime posse ad eosdem promoveri sinere, antequam profes
sionem sive perpetuam, sive solemnem emiserint. In Religionibus ubi 
perpetua vota non emittuntur, Superiores districte vetantur, alumnos ante 
triennium completum votorum temporariorum ad ordines sacros promov
ere: in Societatibus vero sine votis-peracta, si adsit, perpetua seu defini
tiva cooptatione-ante triennium item c ompletum post novitiatum 
cooptatione in ipsam Societatem. "25 

23. Cf. PABLO VI, Enc. Sacerdotalis caelibatus, June 24, 1967, no. 63; SCHO, Monitum Cum 
compertum, July 15 ,  1961: AAS 53 (1961) ,  p .  571; SCRSI, Instr. Renovationis causam, 
January 6, 1969, no. 1 1  (EV vol. 3, 717); SCCE, Directorium de formatione ad caelibatum, 
April 11 ,  1974, no. 38 (EV vol 5, 275ft). 
24. Notitiae 33 (1997), p. 501; Comm. 20 (1998), p. 55. 
25. AAS 24 (1932), p. 80. 
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CAPUT III 
De adnotatione ac testimonio peractae ordinationis 

1053 

CHAPTER III 
The Registration and Evidence of Ordination 

§ 1. Expleta ordinatione, nomina singulorum ordinato
rum ac ministri ordinantis, locus et dies ordinationis 
notentur in peculiari libro apud curiam loci ordina
tionis diligenter custodiendo, et omnia singularum 
ordinationum documenta accurate serventur. 

§ 2. Singulis ordinatis det Episcopus ordinans authenti
cum ordinationis receptae testimonium; qui, si ab 
Episcopo extraneo cum litteris dimissoriis promoti 
fuerint, illud proprio Ordinario exhibeant pro ordi
nationis adnotatione in speciali libro in archivo ser
vando. 

§ 1. After an ordination, the names of the individuals ordained, the name 
of the ordaining minister, and the place and date of ordination are to 
be entered in a special register which is to be carefully kept in the 
curia of the place of ordination. All the documents of each ordination 
are to be accurately preserved. 

§ 2. The ordaining Bishop is to give to each person ordained an authentic 
certificate of the ordination received. Those who, with dimissorial 
letters, have been promoted by a Bishop other than their own, are to 
submit the certificate to their proper Ordinary for the registration of 
the ordination in a special register, to be kept in the archive. 

SOURCES: c. 1010 
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1054 Loci Ordinarius, si agatur de saecularibus, ant Superior 
maior competens, si agatur de ipsius subditis, notitiam 
uniuscuiusque celebratae ordinationis transmittat ad pa
rochum loci baptismi, qui id adnotet in suo baptizatorum 
libro, ad normam can. 535 § 2. 

The local Ordinary, if it concerns the secular clergy, or the competent 
major Superior, if it concerns his subjects, is to send a notification of each 
ordination to the parish priest of the place of baptism. The parish priest is 
to record the ordination in the baptismal register in accordance with 
can. 535 § 2. 

SOURCES: c. 1011 

CROSS REFERENCES: c. 535 § 2 

COMMENTARY ------

Luis Orfila 

1. These canons address the registration and certificate of the ordi
nation conferred. They therefore specify the procedure to be followed 
once the aspirant has received the diaconate or the priesthood: the ordina
tion is to be entered in the register of the diocesan curia (c. 1053), and no
tification that this sacrament was conferred is to be sent to the parish of 
the place where the ordained was baptized (c. 1054). The two canons are, 
respectively, and almost literal transcription of cc. 1010 and 1011 of the 
CJC/1917; the variations are more of style than of content. 

2. In c. 1053 we read of the existence of the register, which histori
cally are prior to the CJC/1917, since was precisely this that elevated to 
general law what in past times had been a custom. 

According to what is affirmed in c. 1053, once the candidate has re
ceived the ordination, this fact is to be entered in a special book of the 
curia of the place where the sacrament was administered, specifying in 
this way that it is the ordaining bishop who authentically certifies the ordi
nation. 

In this register a series of information is entered, which indicates: 
the name of each one ordained and the ordaining minister, as well as the 
place and the date in which the ordination was performed. In addition to 
this notation of the ordination in a special book of the curia, all the docu
ments required by the law before proceeding with the conferring of sacred 
orders will be archived. These include the documents listed in cc. 1050 
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and 1051. This documentation constitutes a true and proper file for the or
dinand. This file will be diligently safeguarded, as we are advised in this 
canon. It should be noted, likewise, that in the case where the person per
forming the ordination is different from the proper bishop, the archive of 
the place where the ordination took place would maintain the dimmisorial 
letters. In the case of the religious or members of a soc iety of apostolic 
life, the major Superior will keep them. 

The ordinand will receive from the bishop an authentic certificate of 
the order that has been conferred. In the case where a different bishop has 
administered the sacrament, the ordinandi should present the correspond
ing document to his ordinary, who will proceed with the notation in the 
register designated for this use. 

3. Finally, c. 1054 establishes that the ordination of a candidate be 
notified to the parish priest of the place where the ordinandi was baptized, 
for the corresponding notation in the baptismal register. Thus the person 
to whom the notification of the reception of a sacred order is determined. 
This should be carried out by the ordinary of the place in the case of a sec
ular person or by the competent major Superior in the case of the reli
gious. 
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BANARES Tit. VII. Marriage 

TITULUS VII 

De Matrimonio 

TITLE VII 

Marriage 

cc. 1055-1165 

------- INTRODUCTION -------

Juan Ignacio Baiiares 

1. Introduction 

Book IV, "The Sanctifying Office of the Church," concludes its first 
part, which treats the sacraments, with tit. VII: "Marriage." It should be 
understood that this title does not try to exhaust the existential richness 
of marriage; yet, on the other hand, neither can it be thought to deal sim
ply with the regulation of certain aspects of the life of the faithful "which 
the Church does not agree to transfer," as regards its competency, to the 
civil legislator. Moreover, as is known, the content of the term marriage is 
not arbitrary, nor can it be changed by the Church, by the State or by the 
contracting parties themselves. With that in mind, for an adequate under
standing of the contents of this title, it should be kept in mind that: 
a) what is set forth in these canons is, in all its depth and precision, a true 
and complete juridical matrimonial system ( other canons referring to this 
material are found in other places in the Code; we will refer to them 
later); b) the radical juridical dimensions regarding this material spring 
from basic anthropological truths, which constitute, as it were, its founda
tion; c) since marriage as such is a relationship, that of being husband 
and wife, it is the role of law to deal with the way in which this relation
ship is constituted, its object, its requisites, its effects, its particularities 
and its interruption and termination; d) because of this juridical view
point, which is proper to it, the text of the Code neither expresses nor de
velops in its fullness the Christian vocation to marriage, that is, marriage 
as part of the personal response to the plan-to the mission-which God 
entrusts to each one in the world and in the Church. 

It is commonplace today to recognize that in certain sectors of the 
western world there has arisen a twofold "deterioration" in the concept of 
marriage and consequently in the concept of the family: first in the direc
tion of a strictly positivistic appreciation, and secondly in the direction of 
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a purely sociological, or even phenomenological, level of its nature (pure 
factum). In the words of John Paul II in his Letter to Families: "our society 
has distanced itself from the full truth about man, from the truth about 
what man and woman are as persons. As a consequence, it cannot ade
quately understand what is truly the self-donation of persons in marriage, 
responsible love in the service of fatherhood and motherhood, the authen
tic greatness of the procreation and education of children. "1 For this rea
son, we think it necessary, in introducing this title, to dedicate a few pages 
to the anthropological background of this material, and then to emphasize 
how the juridical and theological dimensions affect this reality. The funda
mental reasons for this approach are the following: a) without this ap
proach, the canonical matrimonial system is not understood (in its 
contents, its scope, and its internal relations which qualify it as a system); 
b) the cultural situation regarding marriage and the family leads one to 
suppose that confusion may exist regarding basic concepts and realities: 
the person, freedom, sexuality, love, commitment, etc.; c) in this way the 
truth about marriage is emphasized and it is made clear that many norms 
and many ideas which appear in, or which underlie, the canonical matri
monial system are not the result only of a pragmatic motive, or of a politi
cal decision, or of reasons of pastoral usefulness. In short, the law is not 
here an instrument of power to regulate something good, but rather the 
law itself is measured against the actual truth of things, on the anthropo
logical and theological levels, and arises from them and for them; d) only 
in this way can the bases for understanding the identity between marriage 
and sacrament (between the baptized) be established. 

2. Person, time and cosmos 

The development of the human person takes place in both a societal 
and chronological context. From an objective point of view man, as a 
creature, finds himself situated in the world, in the cosmos, and is "mea
sured" by this reality. From a subjective point of view, he inevitably finds 
himself "in the path of development," as someone placed within time, sub
ject to change, and therefore subject to the measurement of chronology. 
Certainly, the fact of being in the world is proper to every material crea
ture, as is subjection to external change; and it can also be said that 
subjection to change, as measured by time, is common to every living 
creature. In the human person there exists a capacity for relationship with 
his surroundings, an interconnection which encompasses the conditioning 
of one's environment and its effects upon the person, but at the same time 
includes the possibility for the person to effect this same environment. 

1. JOHN PAUL II, Letter to Families, February 2, 1994, no. 20; cf. also nos. 13, 14, 16; and 
FC 6-8. 
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a) Person, change and time 

On one hand, chronology cannot be understood, in the case of the 
human person, as the mere process of change and its measurement. In fact, 
a person's experience of time constitutes his own history or biography, 
which is always personal. It necessarily implies the consideration of the 
particular relationship between a person and his environment, to which we 
have referred to above. Consideration must be made of the particular way 
in which the human person has to carry out his acts, and the particular way 
in which he must suffer the consequence, experiencing the effects of exter
nal actions. 

It can be shown that the person does not fully possess, from the first 
moment, all that he can come to be. Therefore, time is not only a factor, 
but also a sphere in which the person develops. It can equally be shown 
that through this development the person is capable of adapting to the en
vironment which surrounds him, is capable of understanding and dealing 
with the world, and of living the succession of his own changes in a way 
that favors the unfolding of his personal characteristics. 

Moreover, through his own action man, in some way, makes himself 
in time, he puts it to his own use, in such a way that he is capable, by his 
own action, of "possessing" what he formerly lacked. Man's action spans 
the distance between himself and the cosmic and chronological dimen
sions through his own dominion of his personal being. 

b) Person and freedom 

The reason for this "dominion," even over that which measures him, 
proceeds precisely from the relation between man and his action, from his 
faculty of carrying out new acts, of constituting himself as the "origin" of 
such actions. He is their cause and his actions, as effects, are imputable to 
him. In short, the centrality of the personal character of man resides pre
cisely in his freedom, in the capacity of using the resources of his own be
ing, in relation to the world and to time, in such a way that his acts are not 
only directed to the immediate satisfaction of urgent needs, but also that 
they contribute to the ongoing development of his own "fullness" as a per
son. 

The basic roots of the person as the subject of his own operations 
does not mean that he can live and develop his actions "at the margin" of 
the reality which surrounds him, nor does it mean that this reality does 
not impose some conditions which can certainly affect his will, such as fa
cilitating his acts or making them difficult, or making them impossible. 
The radicality consists in that man, in normal circumstances, is capable of 
achieving that which most perfects him despite conditioning by his envi
ronment, and is capable of loving above all, and even of rejecting what the 
environment offers him by way of some other apparent good. 
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c) Effects of the action 

It is useful here to recall the distinction between the "transitive ef
fect" and the "intransitive effect" of an action. The transitive effect is that 
which is the object of the producing of a human action: the objectivity of 
the act as a product. Yet, as we have pointed out, man's free act does not 
arise from outside of himself, it is not produced by his environment, nor is 
it prompted by an automatic mechanism in relation to him. From this we 
see what is most definitive in the human act, that is, the "integration" of 
meaning which the subject places in it: his personal involvement as cause 
of the act. In addition, from this we see that the human act cannot fail to 
imprint a "mark," a directive inclination in the will of the one who carries 
out the act. In this way, through his acts, the human person constructs his 
own history and at the same time "builds up" or "tears down" himself as a 
person. One can call this effect intransitive precisely because it remains 
inherent to the subject and configures it, it constitutes the immanent di
mension of the human act. 

In summary, the person is capable of choosing, of electing ways of 
entering into relationship with his surroundings, producing acts which go 
beyond his environment, in such a way that he can attain new qualities 
and perfect his being through his activities. At the same time the acts pro
duced by the person, apart from their effects upon the surroundings, also 
produce changes in the person himself. For this reason freedom requires 
the possibility of knowledge, because without conscious awareness of the 
surrounding reality and of himself, the subject cannot direct himself to
wards that which will benefit him in the development of his potential. 

It can therefore be said that the passage of time, through the intransi
tive effect of acts, is "preserved" in the subject, and it can also be said that 
it builds him up, it accounts for his present. Moreover, since that which 
builds him up in a definitive way is this intransitive effect, which is the 
fruit of his freedom, it can be concluded that man masters time, and pre
serves the dominion which he had over it in his past actions. 

d) Person, time and freedom: commitment 

We must also consider that time which has not yet arrived can be 
lived in one or another way, can be given one or another meaning, and can 
even be possessed in an anticipated way: this is precisely the point of free
dom. The way in which man "gets ahead" of time, embraces the future in 
an act which is only in the present, is precisely by commitment, which pre
supposes not only a decision "of reason," but also the decision to "obligate 
oneself' to the finality chosen and to the means needed to attain that final
ity. Thus man can undertake the path of his perfection not only when he 
succeeds in obtaining every value which betters him, but rather already 
from the moment in which he decides to advance towards the possession 
of those values, and, in turn, takes the necessary steps. This connection of 
the person to a value, insofar as it is a superior value, according to the 
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fittingness of the value to what a man is, and according to the scope and 
intensity of the subject's commitment of his free will, fulfills in the highest 
degree his freedom. It results in its greatest effective exercise, which pro
duces the best intransitive effect. 

In order for someone to direct himself toward what is most suitable, 
it is necessary, therefore, to have an integral and integrating understand
ing of himself, which has been called the capacity for "self-possession" 
and for "self-direction." The end which best integrates and harmonizes the 
other goods, the values which facilitate his own development, will be that 
end which facilitates greater unity in the person and a greater capacity to 
integrate his relationship with his surroundings and benefit from those 
surroundings. Thus, the end that leads one the farthest, if it is connected 
to an authentic value, is that which most perfects the person and most fos
ters his own talents. 

3. Interpersonal relations 

We have spoken so far of cosmos and of time, and of how freedom, 
the constitutive center of the personal being, comes into play in the do
minion the person has over them. Clearly, however, man is not a solitary 
being, nor is he a creature thrown into an adventure of conquering what 
surrounds him, nor is he a subject who can acquire his greatest develop
ment through self-contemplation and through the knowledge of himself 
and of the world around him. Man cannot be a subject whose center is 
himself, condemned to remain enclosed in an impoverishment which lies 
below his true ontological status. Neither is man simply a being capable of 
entering into relationship with other human subjects, nor is he merely a 
creature open to a cognitive interrelation with others from which he can 
obtain "functional" benefits. 

a) The openness of the personal being 

The person is radically a "being for others." He is a being who cannot 
be himself without others. And he is a being who cannot be himself if he is 
not "for others." Natural sociability does not exhaust itself in the possibility 
of a merely intelligent relationship. It is necessary to find oneself face to 
face with another in order to grasp fully one's own nature and identity. For 
it is precisely in the "mirror" of the other person that one grasps pro
foundly what is shared and what is different, what is common and what is 
particular. I can fully understand my "I," not in contrast to the cosmos, 
but rather face to face with another person who can be recognized as 
"another I." 

I need the other in order to "recognize" myself, and also in order to 
develop capacities which could not be unfolded by myself; in order to in
crease my potential for action by learning from the other person's knowl
edge, example and differences. Above all, I need the other because I need 
to recognize in him something absolute that I claim for my own dignity. 
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b) The "other" as value 

Above we spoke of values and the connection between them. I can
not develop myself as a person if I do not discover that the other is a per
son in the same way as I am, and therefore he lives and sees himself in 
relation to the cosmos and to other persons, just as I do. He is a subject 
who enjoys freedom in the same way as I do, and he constitutes as singu
lar and unique a being, in his freedom and in his personal history, as I am. 
This recognition of the other requires of me a way of treating someone, a 
way of relating, which is capable of valuing another for himself, in an un
conditional way, since he has been unconditionally constituted as "an
other I." This particular form of recognition and way of treating someone 
is called love. It is the proper way of treating someone who can only be 
recognized as an end in himself, and never as a mere means. 

If freedom must be connected to these superior values, superior 
since they are most fitting for a personal being, love for its part will consti
tute the proper act of freedom, and one can only strictly speak of love in 
referring to the relationship between persons. For this reason love, both 
as an act and as a stable disposition, is possible in regard to everyone, 
even in regard to unknown persons, because it arises from the simple rec
ognition of someone's personal being, and consequently of his "absolute" 
value. Only God and other persons are "lovable," worthy of love.All other 
creatures of the cosmos can be seen as "attractive," desirable as means for 
attaining the end of the subject. 

c) Person, love and perfective development 

Love, by which the will is directed toward-is connected to-the 
good, seeks the good and rejoices in its possession, and constitutes not 
only the path for the development of a person's freedom, love is also the 
first and paradigmatic sign of his richness and dignity as a person. Some
one who was only capable of loving things would in truth show himself to 
be capable of only loving the satisfaction that he finds in them. Someone 
who only loves others because he obtains a benefit from them in fact only 
loves the benefit he seeks from them: this is not really love since it always, 
in some way, reduces others to mere means. On the contrary, whoever rec
ognizes the absolute value of another and summons up the free response 
of love, sees himself "in service" to the good of the other, finds himself 
called to serve the other. This self-donation proves to be, paradoxically, 
the dimension of the intransitive effect of his action which most fosters 
the unfolding of his personal riches. 

In this way the one who knows how to love another has mastery 
over himself, integrates his relationship with the cosmos, and establishes 
himself as the master of his own time, of his biography, for the commit
ment which gives rise to love and makes this love effective presupposes 
precisely the discovery and the bringing about of the "gift of self." In this 
way it is also understood that whoever knows how to love becomes fully a 
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person, and therefore, in the last resort, he has no need of the benefits 
which he can receive from outside of him, but rather is happy through the 
intransitive effect proper to love, even when this love finds no response 
on the part of the one whom he loves. 

In other words, to be happy it is necessary to develop oneself in a 
way fitting to one's own being. Man's being is open to the discovery of 
other personal beings and their value, and such a discovery allows him in 
turn to realize that one can collaborate in the "building up" of the other as 
a person. It requires that one place his own capabilities at the service of 
this end; and this dynamic of service or self-donation ends up leading the 
subject to his greatest perfectibility. This "spousal" dimension of the 
human being can be developed, consequently, through every true love: in 
celibacy, in marriage, in familial love, and in friendship. 

The reason for this is that, from the point of view of the object, every 
person is revealed as an end, as a good greater than which exists no other, 
given his unrepeatable character,. From the point of view of the subject, as 
we have seen, the gift of self presupposes the greatest manifestation of 
freedom because it requires the greatest degree of self-possession: that 
which makes possible self-direction. From the point of view of the loving 
action, he who enriches others with the best of himself helps them to ob
tain the best from themselves, and he in turn obtains, through this action, 
the best from himself. In addition, from the point of view of the effect, 
there is no greater act than that of helping a personal being in the process 
of his perfection, since the person is the greatest good. 

4. The human person in his sexual dimension 

As we know, man's bodily nature is not something accidental. Man 
does not posses his materiality in the same way as do the other creatures 
of the cosmos, nor is man distinguished from them simply by way of his 
material diversity. The person is differentiated from the rest of the mate
rial universe in that he "is" his body. Not only is he a being more perfect in 
his bodily nature, not only can he use his body to achieve dominion over 
material bodies; his body transcends the purely biological dimension, for 
it "is" a personal body: it manifests and expresses the richness of a partic
ular ontological status. Man's body is lived in its own "personal" way, dis
tinct from other living beings. 

a) Person and bodily nature 

The bodily nature of man is certainly shared in common with his fel
low men: but not in the same way as the bodies of like material creatures 
are shared in common by them. In the case of man, the very body of an
other man facilitates the recognition of the "other person," thus in another 
man I recognize not only a material similarity, but I also discover that this 
bodily nature reveals and expresses a subject who lives in the same 
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personal way as I do. Through the body, one can understand the language 
of personal existence, the "language of the body" which is unique to the 
person. 

b) Sexual identity 

The sexual dimension, in a way analogous to how man's body is per
sonal, is understood as a dimension of the integral human person. Sexual 
identity involves not only a physical, biological, or even a psychic differ
ence; rather it is a way in which the personal being is lived; the condition 
of being a person "comes to be" from and through the dimension of sexual 
identity; from masculinity or femininity. Every person is a person as a man 
or as a woman. 

This means that masculinity or femininity subsists in the person as a 
particular structure that wholly forms each person: from that which is 
most material to that which is most spiritual. What is the characteristic 
that typifies this structure, and what relation does it have with what we 
have been considering presently regarding the personal being? 

c) Person, sexuality and freedom 

If we consider the person in his sexual dimension, we can say that 
the center of his ontological status is his freedom, and this freedom is of
fered to him as the possibility of self-perfection, something found origi
nally in the person himself, through the act proper to him, which is love, If 
love then connects the subject with a personal value, or better, with a per
son as possessing value in himself, and if love is the relationship which 
best facilitates the process of personal development, through its intransi
tive effect, from this follows our next point. There can exist a special type 
of love directed precisely from and toward the sexual condition of the 
other person: toward the other as man or woman. The sexual dimension of 
the human person is understood as a structure which makes possible 
three levels of interpersonal relationship: a level of openness, a level of 
participation, and a level of communion. We should stress that it is not a 
question of separate or chronologically "successive" levels, rather each 
one opens the way to the other and is integrated into it. In the words of the 
Catechism of the Catholic Church, it can be said that the sexual dimension 
"embraces all the aspects of the human person, in the unity of his body 
and of his soul. It relates in particular to aff ectivity, to the capacity to love 
and to procreate, and in a more general way, to the ability of forming 
bonds of communion with the other" (CCC, 2332). 

d) Conjugal love 

The impulses that incline man or woman in this way, should, logically, 
be integrated in the "path of meaning" proper to the action of love: the act 
of love, proper to freedom, should promote one's balance and harmony. In 
the normal subject, this general tendency of openness to the other as a sub
ject with a different sexual identity, once it is guided by love, is directed to
wards a concrete person. In this way the specific potentiality of the sexual 

1038 



BANARES Tit. VII. Marriage cc. 1055-1165 

dimension desires and seeks in the other the end of a particular commun
ion, thus, "sexuality, by means of which man and woman give themselves 
to one another through the acts which are proper and exclusive to spouses, 
is by no means something purely biological, but concerns the innermost 
being of the human person as such. It is realized in a truly human way only 
if it is an integral part of the love by which a man and a woman commit 
themselves totally to one another until death" (FC 11). 

e) Nature and person 

In summary, at the level of nature, the following series of demon
strated facts can be highlighted: a) the diversity between man and 
woman, the difference of the sexes, as factum; that is, this difference is 
not explained only by cultural norms or social conventions, or simply by 
juridical construct; rather it is this diversity, which precedes these factors, 
that precisely justifies the existence and variety of such norms or conven
tions; b) sexual diversity offers a specific complementariness to man and 
woman, based precisely upon the fact of their differentiation, and inas
much as they are different; c) this diversity and complementariness are 
spontaneously manifested in a natural inclination towards persons of the 
opposite sex; d) there exists in the very constitution of man a biological 
connection, one which is radical, original and exclusive, between sexual 
union and the possibility of the generation of offspring. 

In considering these realities at the level of the person, one can dis
cover some consequences that should offer us a bridge linking the an
thropological perspective with the juridical world: a) the person, in 
accordance with the dignity which is proper to him, should live his sexual 
dimension through his freedom, which is his perfective structure; b) the 
possibility of openness to the other, which is proper to the person, discov
ers in this dimension a special and specific avenue of communication; 
c) this communication of the person, in the sphere of his or her own mas
culine or feminine intimacy, can only take place through a suitable inter
personal relationship; d) this relationship, in turn, cannot arise except 
from an act of freedom; e) the act of freedom by which a person makes a 
gift of himself, as man or woman, concretizing the natural inclination 
which the person finds in himself, is the paradigmatic act of spousal love 
in its human dimension: "this society of man and woman is the first 
expression of the communion of human persons; "2 f) since the sexual di
mension belongs to the totality of the person, the handing over of this di
mension can only consist of constituting the other (woman or man) -as 
co-possessor of and co-participant in this dimension; g) as a consequence, 
this act must be foundational and constitutive of a particular relationship, : 
that of spouses; h) the freedom to establish this relationship is grounded in 
the dignity of the person himself and is defined as one of his fundamental 

2. GS 12. Cf. P.J. VILADRICH, El pacto conyugal (Madrid 1991); cf. J. HERVADA, Dialogos 
sabre el amor y el matrimonio (Madrid 1974), pp. 99-154. 
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rights, which encompasses : choosing to become a husband/wife, the 
choice of one's spouse, the untransferable character of the mutual com
mitment, with regard to the in fieri of marriage; the appropriate guarantee 
of assistance and protection of the bond that has come into existence and 
of any eventual offspring, with regard to marriage in facto esse. 

5. The dimension of justice 

We have thus established a connection between the anthropological 
foundation and the juridical dimension of marriage and family, given that 
the reality which we have outlined is social ab origine, is established in 
order to be social, is open to the possibility of an increase of society and 
creates obligations of justice in respect to society. It is not enough for so
ciety to establish the fundamentals of the "ius connubii." The subjects 
who contract marriage "need" the recognition and protection of the soci
ety in which they live through its system of legal norms. They need the 
recognition of the relationship established between them, with its particu
lar characteristics ; they need the recognition of its effects : the relation
ship of parentage, questions relative to material goods and inheritance, 
and so forth. They need to be able to resolve doubts about the existence it
self of the bond, or to resolve doubts about questions of justice regarding 
a possible suspension of the right to conjugal cohabitation. 

a) Marriage, society, and law 

Since marriage is a social reality with a "nuclear" character, society 
must establish an appropriate set of norms for this reality. Society is also 
interested in the protection of the parties as they take the steps leading to 
the decision to marry, in the protection of the bond and of the rights and 
obligations arising from it, and in juridical certainty regarding the bond 
which has been entered into.It is interested also in the harmonious devel
opment of the community of the family in the global context of that soci
ety, and in a fitting education of its members for marriage. As the Conciliar 
Constitution Gaudium et Spes pointed out, "the well-being of the individ
ual person and of both human and Christian society is closely bound up 
with the healthy state of conjugal and family life" (GS 47). It can be plainly 
said that marriage forms the principal part of the "common good" of soci
ety, contributing to the building up of society and to achieving this com
mon good. 

For these reasons society, civil or ecclesial, must intervene juridically, 
not to limit the ius connubii of its members, but rather to make possible 
its better fulfillment. We discover, then, three lines which come together, 
from different points of origin, in a single point. The first consists of the 
reality itself of marriage, as it exists according to the constitution of the 
human person and the dynamic of his perfective development. The second 
is the reality of the right to contract marriage, which all human persons 
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have, The third is the necessary intervention of the society through its ju
ridical system. If the three original points were linked so as to form the tri
angular base of a pyramid, the peak of the pyramid, the point where the 
lines come together, would be precisely the "moment" of contracting mar
riage; marriage in fieri. Society, therefore, cannot "invent" the object of 
commitment in marriage, nor can it "invent" the content on the conjugal 
bond. The contracting parties, for their part, cannot do this either, other
wise they would not be choosing to marry. Marriage in turn does not exist 
except in the concrete case, that is, between two concrete contracting par
ties within a concrete juridical system. This is the interrelation existing 
among the three elements mentioned above. 

The commitment of the parties in this moment presupposes: a) a ca
pacity, or an ability, which is objective and proportioned on the part of the 
subject; b) a proper "form" in respect to the way of manifesting consent, 
which can give rise to the necessary juridical certainty; c) the effective 
willing of the objective content of the conjugal relationship as the object. 
The norms regarding capacity, impediments, form and consent deal with 
these issues. 

To safeguard the requirement of the necessary "ability" in order to 
exercise the ius connubii, society has the right to delineate the scope of 
"impediments," without ever harming the right itself. This means that soci
ety has the right to impose, for validity, determined conditions which pro
tect the spouses themselves, the society and marriage itself: minimum age, 
the different degrees of relationship, etc. To insure the adequacy of the act 
of consent in relation to its object, the choice to be husband and wife, so
ciety can and must indicate the minimum conditions for the exercise of 
the ius connubii. Hence the influence of fear, fraud or the lack of authen
ticity in the declaration of the will of the parties, etc. are considered. To 
insure the appropriate certainty regarding the coming into existence of 
the conjugal bond, society can and must establish a form. In the case of 
the Church, four principal reasons for canonical form are set forth : a) sac
ramental marriage supposes a liturgical act; b) marriage introduces the 
spouses into an ordo ecclesial and gives rise to relationships of justice, of 
rights and duties, between the spouses themselves, with the children and 
also in regard to the ecclesial community itself; c) the state or condition of 
being married establishes a "situation of life" in the Church, and therefore 
it is necessary that it can be recognized and confirmed with certainty; 
d) the public nature of the manifestation of consent protects the commit
ment itself and facilitates fidelity to it. (cf. CCC 1631). 

b) The status of spouses 

Thus marriage in facto esse, a man and a woman lawfully united by a 
bond which is established in the very ontic structure of one's personal be
ing, the content of which refers to this very structure, has its root origin in 
an act of the will of the parties. 
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The term "marriage" denotes a man and a woman who are spouses, 
who each participate in and co-possess the masculinity and femininity of 
the other, who give themselves and receive each other in a personal way 
precisely inasmuch as they are different and complementary in their sex
ual dimension. Given this, it must not be forgotten that "the conjugal pact 
is the origin of conjugal rights and duties, in the sense of being the cause 
of their coming into existence, but it is not their root and source, since the 
root and source of the juridical conjugal relationship is the dimension of 
justice in the ontic structure of the human person and in the ontological 
relationship which unites man and woman. " Therefore "marriage, consid
ered juridically, is not a conjugal pact, or contract, which has an ongoing 
existence; it is the conjugal community insofar as it has a juridical struc
ture, the root and source of which is not a pact, a contract, but rather the 
ontic structure itself of the conjugal community. "3 

In summary, it can be said that the essence of marriage inf acto esse 
consists of the juridical relationship constituted by the parties, which rela
tionship constitutes the parties themselves as spouses, and the bond can 
be considered as the formal principle of this relationship. 4 

On the other hand, as we have indicated above, this juridical rela
tionship has a twofold dimension. This is not a question of a dissection 
carried out upon a static entity having a twofold nature. Rather it refers to 
the ordination of the essence itself of marriage in its dynamic, teleologi
cal aspect. In fact, the object of the will of the parties in constituting them
selves as husband and wife consists of giving themselves and receiving 
each other as spouses, as co-possessors of conjugality. Conjugality refers 
to the acts proper to spouses, and as a consequence, to the openness to 
possible offspring. For this reason the inclination of each spouse to seek 
the good of the other as a sexually distinct person, conjugal love involves 
the acceptance of the potential maternity or paternity which the other of
fers: "by its very nature the institution of marriage and married love is or
dered to the procreation and education of the offspring and it is in them 
that it finds its crowning glory" (GS 48 a). In a reciprocal way, the richness 
and dignity of human beings requires that their potential paternity or ma
ternity not be realized except in the sphere of a full and total mutual self
donation of the person in their conjugality. Traditionally this twofold di
mension of the ordination of their essence has been called the "purposes" 
of marriage. 

3. J. HERVADA-P. LOMBARDiA, El Derecho del Pueblo de Dias. Hacia un sistema de 
Derecho can6nico. III. Derecho matrimonial, 1 (Pamplona 1973), p. 181. 

4. Cf. Th.M. VLAMING (L. BENDER), Praelectiones Juris Matrimonii, 4th ed. (Bussum 
1950), pp. 7-8. 
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c) Essential properties 

This is not the place to pause to consider the essential properties of 
marriage: the unity and indissolubility of the bond, which come into exist
ence with the bond and are inseparable from it. However, it is useful to 
note that these properties constitute essential characteristics of the bond, 
and are required by each end and by their interrelationship. There cannot 
exist a true conjugal love that does not tend to make of itself a gift, and to 
receive the other as a gift in what is conjugal. The constitutive act of mar
riage, however, properly consists of a commitment that confers this 
gift under the title of a debt, conferring upon the other the title of co
possessor of my person in its sexual dimension. Consequently, this love 
cannot be shared with others, nor it such a commitment divisible. This is 
so because conjugal love tends towards unity, and establishes unity as the 
commitment owed in marriage. Moreover, this unity "is made clear in the 
equal personal dignity which must be accorded to man and wife in mutual 
and unreserved affection" (GS 49 b). 

Furthermore, we have seen that the essence of marriage consists 
in the relationship which mutually makes the contracting parties co
participants in conjugality. The juridical character of this relationship, 
the dimension of justice regarding the bond, signified fittingly by the com
mitment which establishes this relationship, the act of matrimonial con
sent, involves this title of debt to which we have alluded. Thus, what was 
before a possibility of the freedom of each one now becomes an obligation 
and a right of both, and such a self-donation, which is so intimate, of the 
person cannot be full if it does not extend to the entire possible future of 
his life story. We shall note below that commitment means the anticipated 
dominion over future time, precisely through the binding of the subject by 
an act of his freedom. 

6. The sacramental dignity of marriage 

It is commonplace to refer to the sacred character of the institution 
of marriage, even in referring to marriage between persons who are not 
baptized (natural marriage). Keeping in mind what has been said above, it 
is not difficult to understand this special dignity which is attributed to the 
conjugal community. But it is not our purpose here to ref er to this type of 
natural sacredness of marriage, but rather to the fact of the establishment 
of marriage by Christ as a true sacrament of the Church. We refer to the 
sacramental being of the marriage of the Christian faithful. 

a) The ius connubii 

Certainly, the fact of being one of the faithful does not change the 
human person nor does it affect the content of his fundamental rights, and 
thus neither does it change the content of the ius connubii. It does, how
ever, shape it. From the point of view of a member of the faithful, he has 
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the moral obligation to prepare for, to celebrate and to develop his mar
riage in harmony not only with his Christian vocation, but also as an inte
grating part of that vocation. From the point of view of the Church, she 
has the obligation of preparing her faithful for the celebration of marriage 
and of helping them to live it in consonance with their condition of being 
children of God and members of the Church; she must protect the institu
tion of marriage as an integrating part of the supernatural common good 
of the Church herself.She must also adequately respond to doubts raised 
about the validity or nullity of a bond which has been contracted. 5 

b) The plane of grace and the plane of law 

The Church discharges this responsibility, in her juridical system, in 
different ways. In the sphere of form, she ordinarily requires a specific rite 
for the celebration of nuptials. With respect to impediments, she protects 
in a special way the faith of the contracting parties, and she protects cer
tain juridical situations, born of a free bond, which are not compatible 
with the exercise of the ius connubii: situations arising from the recep
tion of holy orders and from the lawful taking of certain vows. On the con
trary, as regards consent itself, the supernatural plane of sacramental 
marriage does not require any particular specification. 

The reason for this consists in the following: a) marriage already ex
isted from the appearance of man upon earth; b) what Jesus Christ 
revealed was his will to constitute this reality, already existing, as a sacra
ment; c) there was no will to impose or invent a distinct reality, nor to 
change the existing reality; d) the will of Christ that constitutes marriage as 
a sacrament means that the spouses, when both have received baptism, are 
constituted as a sign, receive a particular supernatural grace to live their 
conjugal condition, and are called to undertake a role and task in the con
text of the ecclesial community. For this reason sacramentality is found in 
the marriage itself, that is, in the two members of the faithful in their rela
tionship as spouses, hence the identity between sacrament and marriage. 

The shaping of marriage by its sacramental dignity consists exactly 
in its elevation to the supernatural plane, as an effect of the condition of 
the spouses being baptized persons. This elevation to the supernatural 
level is concretized by the fact of it being a sacrament, a sign of the union 
existing between Christ and his Church, a perceptible and efficacious sign 
of the grace which both signifies and produces it. "Christian marriage in 
its turn becomes an efficacious sign, the sacrament of the covenant of 
Christ and the Church. Since it signifies and communicates grace, mar
riage between baptized persons is a true sacrament of the New Covenant" 
(CCC 1617). This elevation plainly corresponds to the purpose that God 
has for marriage and the family within his saving plan, is such a way that 

5. Cf. J.I. BANARES, "El ius connubii, 6derecho fundamental del fiel?" in Fidelium Jura 3 
(1993), pp. 233-261. 
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"by reason of their state in life and of their position [Christian spouses] 
have their own special gifts among the People of God" (LG 11). We have 
before us, then, a marriage which has all the "normal characteristics of all 
natural conjugal love, but with a new significance which not only purifies 
and strengthens them, but raises them to the extent of making them the 
expression of specifically Christian values" (FC 13). Hence it is not a mat
ter of a mere blessing of what is natural, but rather of an elevation of that 
which those who were elevated to the condition of being children of God 
through the reception of baptism establish between themselves. 

c) Marriage, family life, and law 

Precisely because of this identity between marriage and sacrament, 
the development of conjugal and family life is hardly dealt with in the 
Code. The fullness of marital and family life is part of, a dimension of, the 
fullness toward which every Christian is oriented a radice by virtue of the 
universal call to holiness. The Magisterium of the Church treats this sub
ject in many documents, and it belongs, in turn, to the sphere of the free
dom proper to the condition of being children of God. "Marriage-says the 
Roman Pontiff-remains the usual vocation of man, which is embraced by 
the great majority of the people of God."6 This fullness, clearly, cannot be 
restricted to juridical terms as it greatly transcends them, particularly 
since the Second Vatican Council, it has become clear that "for a Christian 
marriage is not just a social institution, much less a mere remedy for 
human weakness ... Husband and wife are called to sanctify their married 
life and to sanctify themselves in it. It would be a serious mistake if they 
were to exclude family life from their spiritual development. "7 

All in all, the present Code has endeavored to utilize terminology 
which corresponds to the rich perspective of the Council, which reveals in 
a profound way this fullness towards which Christian marriage should be 
directed. Some canons even use expressions which point beyond the law 
(for example, in speaking about preparation for marriage, or of the obliga
tion of educating the children). But the direct intention of the legislator 
consists in regulating those aspects which contain a dimension of justice, 
and especially those which ref er to the valid constitution of the conjugal 
bond. For this reason marriage is defined in only one canon (c. 1055), 
while many more are necessary to outline the requirements ref erring to 
impediments, consent, capacity, form, the separation of the spouses or the 
dissolution of the bond. 

It is logical, however, that the existential unfolding of the vocation to 
marriage of the faithful does not require a juridical regulation to the same 
extent as that vocation. The personal free response to the Christian 

6. JOHN PAUL II, Letter to Families, cit. , no. 18. 
7. St . J. ESCRIVA DE BALAGUER, "El matrimonio, vocaci6n cristiana," in Es Cristo que pasa. 

Homilias, 2nd ed. (Madrid 1973), no. 23. 

1045 



cc. 1055-1 165 Bk IV. Pt. I. The Sacraments BANARES 

vocation opens up a panorama of maximums, of ideals of the life of faith. 
The attainment of these will depend upon each one, upon his formation 
and upon his effort to acquire natural and supernatural virtues, especially 
charity, which should inform the rest. The role of law, on the other hand, 
must be specifically to establish the minimums necessary to contract 
marriage, given that every person, and therefore, every member of the 
faithful, enjoys a fundamental right to marriage, and this right precedes 
any judgment regarding the fullness of his response to the Christian voca
tion. For this reason it is easy to understand why parents, pastors, edu
cators-the Christian community-have the greatest responsibility 
regarding marriage and family: both present and future marriages and 
families. 

7. The juridical regulation of marriage in the Church 

During the first millennium, the Church did not develop a juridical 
system concerning marriage. 8 Certainly she was concerned with underlin
ing the moral criteria and with correcting errors which arose, at times 
hand in hand with certain heresies, and the Hierarchy intervened when it 
j udged it necessary, even establishing disciplinary norms to correct 
abuses. It was in the 12th and 13th centuries that theologians and canonists 
were faced with the need to determine the essential elements and bound
aries of marriage in order to be able to judge the validity or nullity of the 
bond in concrete cases which were brought before them. It was precisely 
because of this practical necessity that different questions were raised. 
Did the bond arise from the sole act of consent, or rather from the accom
plishment of conjugal sexual intercourse? What was the role of the con
sent of the families, or the justice of impediments in certain civil legal 
systems; etc. Until the Council of Trent, the Church imposed no canonical 
form of celebration as a requirement for validity, and in some places this 
did not take full effect until some centuries later. 

It can be said in summary that: a) the Church has always been con
scious of the sacred character of marriage in the new law, and of her legit
imacy in applying justice in casu, which is the paradigmatic function of 
law; b) for centuries the Church did not find it necessary to establish a 
complete juridical system in regard to marriage; c) in extending the faith 
in Europe this role of the Church took on greater importance, and a theo
logical and canonical doctrine was systematized in reference to marriage; 
d) for historical circumstances, and in order to safeguard the common 
good which marriage signifies for civil and ecclesial society, the Church 

8. For a history of marriage as seen through the lens of Church interventions, cf. 
J .  GAUDEMET, Le mariage en Occident. Les mmurs et  le droit (Paris 1987), and the 
corresponding bibliography. 
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opted for the development of her own juridical system, the independence 
of which was consolidated with the establishment of a canonical form for 
the celebration of marriage;9 e) the Church continues to accept the valid
ity of civil norms for her faithful in regard to specific effects of marriage. 

a) The twentieth century 

The CJC/1917 constituted a serious effort to collect the diverse 
norms regarding this material and its finality was more of a practical and 
functional type, such that the systemization and the focus were centered 
upon the different factors, juridically relevant, which might be found in 
the preparation for marriage, in its celebration and valid constitution, in 
its effects, and in the possible changes in conjugal life. The perspective of 
the present Code rests upon the anthropological and theological vision of 
the texts of Vatican Council II, especially upon the relevant chapters of the 
Constitution Gaudium et Spes (47-52).10 It also draws upon the CJC/1917, 
upon the norms issued after the CJC/1917, upon the jurisprudence of the 
Tribunal of the Roman Rota, and upon the contents of the documents of 
the Magisterium, especially the Apostolic Exhortation Familiaris Consor
tia of John Paul 11. 11 The CCEO was promulgated after the CIC, as was the 
CCC, which was issued in 1992 and includes the texts of quite a number of 
canons from this present title. It will be useful, therefore, to keep in mind 
these documents when studying the text and context of the Code, in order 
to interpret and weigh the most important changes from the CJC/1917. 

b) The contents of this title 

The arrangement of the contents of the title we are examining fol
lows a linear, logical and functional pattern. The title opens with some 
general canons about marriage which take up questions of varying impor
tance. In the first canons we find the description of the marriage covenant 
and its sacramental dignity, its essential properties; the role of consent 
and the right to marriage. Beginning with c. 1059, we find consideration of 
the jurisdiction of the Church over every marriage in which one of the 
contracting parties is Catholic, the declaration of the ''favor iuris" and its 
scope, the concept of ratified marriage, of consummation and of putative 
marriage, and the promise of marriage and its effects. 

Continuing on, ch. I, "Pastoral care and the prerequisites for the cele
bration of marriage," gathers together different norms dealing with this 
stage, which are nonetheless preceded by two newly promulgated canons 
which deal explicitly with the pastoral care of the faithful in what refers to 
marriage, which care should be extended before, during and after the cel
ebration of marriage. 

9. Cf. J. CARRERAS, Las bodas: sexo, fiesta y derecho (Madrid 1994). 
10. Cf. also GS 12 and 87; LG 11 ;  SC 77-78. 
11 .  Cf. equally the Encyclical Humanae Vitae of Paul VI, the Ap. Let. Mulieris Dignitatem 

and the Letter to Families by John Paul II. 
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Further on, following the classical schema for the treatment of this 
material, we find the canons treating impediments in general and in partic
ular (ch. II and III); consent: defect and error of consent, marriage by 
procurator and with the help of an interpreter, and the presumption that 
consent perdures ( ch. IV); and the form ( ch. V). The two following chap
ters treat particular marriages: mixed marriages ( ch. VI) and marriages 
celebrated in secret (ch. VII). Next we find the canons which treat the ef
fects of marriage ( ch. VIII); ch. IX, which treats the separation of the 
spouses, is divided into one article on the suppositions for the dissolution 
of the bond and a second article on separation while the bond remains. 

Lastly we find the canons on simple convalidation and radical sana
tion, and two articles grouped under the generic rubric of ch. X regarding 
the convalidation of marriage. Finally, it must be remembered that not all 
of the material on marriage is regulated in the canons of the present title, 
for example, the right to choose a state of life is found in c. 219, and the 
principal rights and duties of the spouses in regard to the Church and to 
their children are in c. 226, Both are within the rights of the faithful which 
correspond to the earlier draft of the LEF; we also find set forth systemat
ically in another place (tit. III of book III, "Catholic Education") some spe
cific canons ref erring to the right and obligation of parents regarding the 
education of their children, parents are also referred to explicitly at the 
very beginning of book IV ("The Sanctifying Office of the Church": c. 835 
§ 4). Otherwise there is a brief isolated reference in speaking about the va
lidity of admission into a novitiate ( c. 643 § 1 , 2°) and into initial proba
tion in a secular institute (c. 721 § 1, 3°); and finally the regulation of the 
different matrimonial processes is found in book VII (tit. I of part III, 
cc. 1671 to 1707). 
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Tit. VII. Marriage c. 1055 

§ 1.  Matrimoniale foedus, quo vir et mulier inter se 
totius vitae consortium constituunt, indole sua 
naturali ad bonum coniugum atque ad prolis genera
tionem et educationem ordinatum, a Christo Domino 
ad sacramenti dignitatem inter baptizatos evectum 
est. 

§ 2. Quare inter baptizatos nequit matrimonialis con
tractus validus consistere, quin sit eo ipso sacramen
tum. 

§ 1. The marriage covenant, by which a man and a woman establish be
tween themselves a partnership of their whole life, and which of its 
own very nature is ordered to the well-being of the spouses and to the 
procreation and upbringing of children, has, between the baptized, 
been raised by Christ the Lord to the dignity of a sacrament. 

§ 2. Consequently, a valid marriage contract cannot exist between bap
tized persons without its being by that very fact a sacrament. 

SOURCES: § 1: cc. 1012 § 1, 1013 § 1; CC 543-556, 581-584 et passim; 
PIUS PP. XII, Alloc., 3 oct. 1941 (AAS 33 [1941] 421-426); 
SCRO Deer. De matrimonii finibus, 1 apr. 1944 (AAS 36 
[1944] 103); PIUS PP. XII, Alloc., 29 oct. 1951, IV; LG 11, 41; 
AA 11; GS 48; HV8; OCM 1, 2; GCD 59; PAULUS PP. VI, Alloc., 
9 feb. 1976 (AAS 68 [ 1976] 204-208) 
§ 2: C. 1012 § 2; CC 554 

CROSS REFERENCES: cc. 1056-1059, 1061, 1063, 1065-1066, 1084-
1086, 1095-1096, 1099, 1101, 1117, 1134-1137, 
1141, 1151 

1. Introduction 

C OMMENTARY 

Juan Ignacio Bafiares 

The first paragraph of this canon, which is the first in the title treat
ing marriage, clearly takes up the well known text of Gaudium et spes 48: 
"The intimate partnership of life and the love which constitutes the mar
ried state has been established by the Creator and endowed by Him with 
its own proper laws: ... by its very nature the institution of marriage and 
married love is ordered to the procreation and education of the offspring." 
Confirmation of this is found in the recent Catechism of the Catholic 
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Church that included, without further commentary, the textual citation of 
the first paragraph of this canon in beginning its treatment of the sacra
ment of marriage. 

It has been generally noted that while the identity of marriage was, 
obviously, left intact here, the Conciliar Fathers manifested an express in
tention of adapting the language, the perspective and the degree of depth 
and richness of the terminology used regarding the conjugal covenant. It 
was a matter of considering the substance of marriage in recto, establish
ing the positive features of its identity, anchored in its anthropological 
foundation and responding in depth to the sensitivity of our times. 

2. The terminology of the new Code 

As is well known, canonical doctrine has from its earliest days ap
proximated, by way of analogy, marriage in fieri to the juridical concept 
of a "contract, " thus underlining the principle of consensuality upon 
which it is based 1; this was also the mindset, at the beginning of their 
work, of the consultors of the corresponding coetus in the reform of the 
CIC/1917.2 Nevertheless, the use of the term contract, while offering the 
evident advantage of underlining consent, could present some notable 
disadvantages, especially given the loss of the original meaning of con
tract in canon law, and given the ever more technical and aseptic develop
ment of contractualist doctrines in civil systems of law. In fact, at the 
present time the term contract could lead to an excessively objectivistic
reifying-notion in the minds of the contracting parties. This is especially 
true if we keep in mind that, in order to make the object of the conjugal 
pact more materially and juridically tangible, this object was frequently 
spoken of strictly in terms of a "ius in corpus," with the diminished un
derstanding this signifies regarding the reality of the object of consent.3 

On the other hand, the influence of civil doctrine regarding contracts 
lead to a positivistic outlook with respect to the regulation of marriage 
by the legislator in numerous countries. This outlook in turn produced a 
relativistic approach, one in which an attempt is made to establish the 
very content of the marital relationship, whether that be according to the 
concrete ideology of the legislator in power, or according to the simple 
personal choice of the parties themselves. The insistence upon the con
sent of the parties as the origin of the "contract" could be upheld in a doc
trinally formed ecclesial society since, even if this notion could lead to an 
impoverished interpretation of the reality of marriage, in the heart of the 

1. Cf. F.J. WERNZ-P. VIDAL, !us Canonicum, V (Rome 1946), pp. 42-45. 
2. Cf. Comm. 9 (1977), pp. 120-121. 
3. Cf. R. LLANO CIFUENTES, Novo Direito matrimonial Canonico (Rio de Janeiro 1990), 

pp. 10-31. 
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Church herself there was a gradual deepening of the understanding of the 
objective content of the conjugal pact which offered the possibility of 
maintaining the use of the term contract, with appropriate nuances. In 
fact, the second paragraph of this canon uses this expression, yet only 
after its content has been sufficiently clarified by the specific content of 
the first paragraph. 

However, when basic anthropological principles are lost or blurred 
in a society, then stressing a contractualist outlook results in a second 
breakdown that gives rise to the positivism and relativism pointed out 
above. Hence the twofold wisdom of the new Conciliar terminology. 

In order to overcome this excessively contractualist outlook some 
authors have emphasized the "institutional" reality of marriage, describing 
it as an institution to which the contracting parties "adhere." This perspec
tive attempts to emphasize the connection that exists per se between the 
will of the parties and the objective nature of the conjugal relationship, 
but this comes at the price of accepting a certain fiction. Since the reality 
of marriage is "a man and a woman as spouses, "  it is identified with the 
bond that unites them, and does not exist, except as an object of reflec
tion, as something external and prior to this relationship. Perhaps this 
consideration is the reason why the legislator dropped the word "institu
tion," in spite of the fact that the Council used it at different points, and 
decided to use more specific terms in the present Code. 

For these reasons, in order to present the full and positive meaning 
of marriage, the Code has expressed juridical realities without ordinarily 
making use of technico-juridical terms, which would be exceedingly cold 
and impoverished, coming as they do from other spheres of intersubjec
tive relationships, such as those relating to contracts, or which could be 
manipulated by reason of their use in systems of civil law. Thus, the con
sensual origin of the spousal relationship is expressed as a "covenant," 
and its character as a society is set forth through the term "partnership." If 
at first it might have seemed to some authors that the exclusion of tradi
tionally accepted terms and their substitution by terms of less technical 
rigor could suppose a surrender to ambiguity ( or to a belligerant anti
juridicism), today the new terminology is firmly established and the wis
dom of the choice of the legislator is unanimously recognized. Moreover, 
the use of the term covenant calls to mind the richness of the theological 
content without departing from the juridical dimension, which is the 
Code's direct concern. 

3. The natural and supernatural content of marriage 

It must be kept in mind that the legislator is not directly concerned 
with providing a complete definition of marriage, in it deepest philosophi
cal meaning, but rather with setting forth an adequate description of its 
substance which suitably reflects the dimensions of justice involved. 
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In a simple, plain and solemn way the legislator introduces the mate
rial with the following principal sentence: "The marriage covenant . . .  has, 
between the baptized, been raised by Christ the Lord to the dignity of a 
sacrament." It is thus clear that: a) in Christian marriage "the spouses are 
by a special sacrament strengthened and, as it were, consecrated for the 
duties and the dignity of their state" (c. 1134, taken up in CCC, 1638) and 
consequently this type of marriage indicates a relationship, in an immedi
ate way, with the Church, given that this entails a sacramental reality; 
b) the faithful are subject to the Church in what regards marriage, espe
cially in constituting their marriage as a sacrament (CCC, 1639-1640); c) it 
was by the will of Christ, as in the case of the other sacraments, that the 
sacrament of marriage was instituted (CCC, 1114); d) by way of difference 
from the other sacraments, in this sacrament what is elevated is precisely 
something already existing: a reality in nature itself (CCC, 1603-1605); it 
was not "converted into a sacrament," but rather it was raised, and tran
scended, to the plane of the dignity of a sacrament; e) "covenant" signifies 
the relationship itself of the spouses, the bond that exists between them 
and that constitutes them as spouses. Moreover, the material is treated ini
tially as being interconnected within the general context of the "sanctify
ing office of the Church," following the treatment of the other sacraments. 

In an apparent paradox, given this plain and simple initial clause of 
the sentence, a subordinate relative clause is employed in order that the 
entire description of what marriage is as a natural reality ("a man and a 
woman establish between themselves a partnership of their whole life") 
depends upon the term covenant. Another clause that modifies the term 
partnership (consortium) indicates the relationship of this term with the 
ends proper to it (this partnership is "of its own very nature . . .  ordered to 
the well-being of the spouses and to the procreation and upbringing of 
children"). What significance can be attributed to the fact that it was de
cided to grammatically express such important and notable content in 
subordinate clauses depending upon a principal clause? It seems that the 
intent was to deliberately present all the material from a sacramental 
point of view, and, at the same time, it is clear that there exists an identity 
between the whole contents of the sentence and the doctrine that Jesus 
Christ willed to elevate this reality to a sacrament. 4 Thus the second para
graph can set forth, in a straightforward manner, the following conclusion: 
"Consequently [ quare] ,  a valid marriage contract cannot exist between 
baptized persons without its being by that very fact [ eo ipso] a sacrament." 
This conclusion refers not to the inseparability, but rather to the identity 
between the conjugal pact and the sacramental reality: there cannot be, 
between the baptized, a merely natural marriage (see introduction to 
tit. VII: 6. The sacramental dignity of marriage). 

4. Cf. P. GASPARRI, Tractatus Canonicus de Matrimonio, I (Typis polyglottis Vaticanis 
1932), p. 33. 
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4. Covenant and partnership 

We have already referred to the term covenant. It certainly contains 
theological echoes with Biblical roots, it also clearly refers to an action 
between persons: it points to an anthropological dimension sustained in 
freedom. Yet besides this, we judge that some typically juridical elements 
can be sifted out insofar as it indicates: a) a plurality of subjects; b) a free 
union of the wills of these subjects regarding a common object; c) agree
ment regarding future goals and behavior; d) the establishment of a new 
relationship between the members of the pact, precisely by virtue of the 
manifested will of the parties; e) the natural tendency to permanency in 
what has been entered into; and, .f) some mention of the objective nature 
of this covenant. 

The expression "by which a man and a woman establish between 
themselves a partnership of their whole life" makes explicit the elements 
of this covenant. The preposition by denotes the consensual origin of the 
relationship that arises between the contracting parties, and therefore the 
irreplaceable character of consent, which will be treated specifically in 
c. 1057. This free union of wills, which is constituted as a covenant, is not 
only shown to be necessary, but is also shown to be the only cause suffi
cient per se to give birth to this relationship. In this way, the preposition 
by indicates that the proper effect of the covenant is "something" which 
the contracting parties constitute between themselves through, by means 
of, the covenant. The expression constitute between themselves reinforces 
the idea of intersubjective consent-at the origin-, and of a new and sta
ble mutual relationship-in the object of the common act of will. 

The object of the conjugal covenant is described as a partnership of 
their whole life. The term partnership (consortium) offers certain advan
tages over other possible terms and helps to avoid ambiguities. It makes 
reference to a reality of a relational nature, and, more concretely, to a rela
tionship with a societal character, to a community.Yet it is itself in keeping 
with its consensual origin founded in the will of the parties, but at the 
same time it points to a solid and objective quid, which is already consti
tuted. It includes, moreover, an explicit allusion to a unique life project, to 
a "common lot." Thus, regarding the past, it refers to the willed origin of 
the pact; regarding the present, it points out the constitutive character of 
the pact; and regarding the future, it indicates the pact's capacity to ex
tend itself fully into the future. Finally, the term partnership in itself does 
not harken back to any usage found in law that is ambiguous, or contra
dictory to what is set forth here. 

The specification "of their whole life" is included as a particular 
characteristic of the partnership itself, not only as a condition for stability, 
as a quid permanens, but also as a requirement of the will of the woman 
and of the man for founding a relationship as woman and man, in what 
refers to the sexual dimension of their persons. The same ideas, with 
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different nuances, will come up in c. 1056 in speaking about the essential 
properties of marriage, and in c. 1057 § 2 in reference to the irrevocable 
character of the covenant. 

5. Differences between the sexes 

When the text of the Code refers to the constituent parties of the re
lationship in their sexual dimension ("a man and a woman") it is indicating 
a requirement of the partnership natura sua: both in the constituent par
ties as well as in the relationship constituted by them there must be not 
only the common condition of persons, but also the sex of each party as a 
differentiating, but unifying, trait. In fact, the covenant that establishes the 
relationship highlights the equality of the parties in regard to the origin of 
the act of will to marry, inasmuch as it is the common beginning of the 
pact. For this reason it is not necessary to state here that both the man 
and the woman are personal beings. If they were considered only as origi
nators of an act of the will, it would not be necessary to specify the parties 
as man and woman. Thus, when the text explicitly names them in precise 
terms which underline the differences between the sexes, it means that 
this difference is had not only in the origin of the act of will, but also in its 
end, which is none other than the object of the covenant: the partnership. 

Thus when it is said that a woman and a man establish between 
themselves a "partnership of their whole life," it means that they establish 
it specifically as man and woman, in what concerns the very complemen
tariness of the sexes-their conjugality. What is conferred and received in 
the marriage covenant is the constituting of themselves as spouses, that 
is, the handing over, and the acceptance, of each one to the other in his or 
her sexual dimension: as co-participants in this dimension. It is precisely 
this co-possession which is concretized in a relationship of rights, the con
jugal bond. From this whole context it is clear that heterosexuality is not a 
requirement or exigency of positive law, nor it is a free choice of the par
ties. Among other reasons, this is because the legislator is not speaking of 
sexuality and its different uses, but rather a characteristic of a type of nat
ural relationship, elevated to the supernatural plane among the baptized, 
which the legislator is discovering and describing as something that pre
exists in reality. Moreover, this requirement of the conjugal pact is made 
explicit presently in the text itself, in making immediate and direct ref er
ence to the internal ordination of the partnership itself. 

6. The unity of the ends 

Thus when the canon states that the partnership "of its own very na
ture is ordered to the well-being of the spouses and to the procreation and 
upbringing of children," it is speaking of the very tendency, the dynamic, 
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of the relationship. It refers to the essence itself of marriage, and yet, si
multaneously, it is treats the essence of marriage as something moving to
wards an end to which it points. For this reason, it speaks of these two 
elements as the ends of marriage, and they are understood as ordinations 
of the essence of marriage. It is important to underline here that the good 
of the spouses cannot be identified simply as the good to any two persons, 
but rather that it refers directly to the partnership established between a 
man and a woman, hence it is clear that it is the partnership which is "or
dered by its own nature." 

In fact, it is not a question of two isolated or superimposed pieces, 
but rather of a single reality, the partnership constituted by both spouses, 
that contains and develops itself in two dimensions. First, the relationship 
itself of the spouses, each one seeking the good of the other, requires the 
mutual giving and acceptance of the sexual dimension of each one of 
them, and consequently of his or her potential fatherhood or motherhood. 
Secondly, in turn, the ordination of the partnership to the generation and 
education of offspring must be brought about in a conjugal way by a per
son who, by a title of right,is owed to the other in the integrity of his sex
ual dimension. That is, when we treat the possibility of the generation of 
children, it is essential that we consider the way in which concrete per
sons enter into the relationship that makes this possible. Moreover, when 
we treat the full mutual giving regarding the sexual dimension of the per
son, it must be said that this cannot come about without including the pos
sible fatherhood or motherhood that this entails. Even beyond this, one 
cannot speak of the conjugal community without referring to its ends: and 
an understanding of the nature of the ends and their unity is required for 
adequately understanding the essential properties of marriage, since each 
of these properties is derived from and required by each of the ends. 
Moreover, in a sacramental marriage this unity of the ends is especially 
highlighted since, in the words of the Constitution Lumen gentium , "in 
virtue of the sacrament of Matrimony by which they signify and share the 
mystery of the unity and faithful love between Christ and the Church ( cf. 
Eph 5:32), Christian married couples help one another to attain holiness in 
their married life and in the rearing of their children. Hence by reason of 
their state in life and of their position they have their own gifts in the Peo
ple of God" (LG 11). 
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Essentiales matrimonii proprietates sunt unitas et indis
solubilitas, quae in matrimonio christiano ratione sacra
menti peculiarem obtinent firmitatem. 

The essential properties of marriage are unity and indissolubility; in chris
tian marriage they acquire a distinctive firmness by reason of the sacra
ment. 

SOURCES: c. 1013 § 2; CC 546-556, et passim; GS 48; HV 25; OCM 2 

CROSS REFERENCES: cc. 1055, 1057, 1059, 1061, 1063, 1066, 1085-
1086, 1095-1096, 1099, 1101, 1134-1136, 1141, 
1142-1150, 1151-1153, 1162 

COMME NTARY ------

Juan Ignacio Baiiares 

l. Marriage and its essential properties 

This canon is a continuation of the radically sacramental point of 
view with which the legislator has sought to begin the general treatment 
of marriage. In fact, c. 1055 established the identity between marriage and 
the sacramental reality (see commentary on c. 1055). In this canon we find 
an application, by way of affirmation, of what the elevation of marriage to 
the status of a sacrament entails. 

The exposition is clear and linear: in the first clause, it is established, 
in a direct and categorical way, that " the essential properties of marriage 
are unity and indissolubility." This affirmation implies the following pre
suppositions: a) the canon is referring to marriage in facto esse, given that 
these properties cannot be predicated of marriage in fieri, at least not 
without important specifications and nuances which refer to its realiza
tion in marriage inf acto; b) the marriage which is being treated is natural 
marriage, every marriage, independently of its elevation to the order of 
grace. This is demonstrated by the specific content of the subordinate rel
ative clause which follows and closes the text of the canon; c) the essence 
of marriage has properties; d) these properties consist of the unique and 
indissoluble character of the bond, since the bond constitutes the formal 
principle of the essence; e) only these noted can be considered as essen
tial properties; and.f) it does not preclude that marriage can have other 
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properties, nor is the importance that these possible properties could 
have from an objective or subjective point of view treated, but it is estab
lished, by exclusion, that they cannot be considered essential properties. 

Marriage consists of a woman and a man united in a special and de
termined personal communion. This partnership of life is founded upon 
three anthropological principles: the diversity of sexual identity of the 
human person, the complementariness of this differentiation and the natu
ral inclination of the sexes between themselves which is ordered to the 
good of the spouses and the generation of children (see introduction to 
tit. VII: 5 c, Essential properties). In fact, this natural structure of human 
society makes possible a type of relationship, regarding the sexual dimen
sion of woman and man, which encompasses three levels: communication, 
participation and mutual co-possession. Each one of these levels is speci
fied in the one following, which concretizes and establishes it. The core is 
established by spousal love, which concretizes the inclinatio naturalis 
making it devolve upon a determined person, and leads towards establish
ing the conjugal union. The way in which this is established is through the 
conjugal covenant, since only through his own free act as a subject can a 
person make a donation of himself. And it is this act of giving oneself in 
his/her sexual dimension of f emininity or masculinity, and of receiving the 
other, as a gift that causes the mutual possession of each other ( co
possession) in this dimension. 

The object of this gift (see introduction to tit. VII and commentary on 
c. 1055) is none other than each one of the contracting parties, in that 
which is conjugal. Moreover, what is established by this gift is a relation
ship between the parties that surpasses the sphere of pure fact in order to 
enter intentionally into the sphere of law. That is, what is proper to the 
conjugal covenant is the will of the parties, not only to love each other and 
remain united, but also to establish precisely a bond, a relationship 
grounded in the dimension of justice which arises from the pact itself. 
This is a "title of justice" according to which each one is owed to the other 
in the sphere of the relationship established. For this reason it is said that 
the bond constitutes the essence, or, more exactly, the formal principle of 
the essence, of the relationship established: of marriage in facto esse. 

Why does this union, in order to be a true marriage, and not some
thing else, require the properties that are cited in the present canon? In 
principle it can be said that it is precisely the ontological richness and dig
nity of the sexual person, who is constituted at once as subject and object 
of the pact itself, which requires these properties as elements constituting 
the dimension of justice in the relationship of the bond. For the sake of 
specificity, it is fitting to look at this question from different perspectives. 
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2. Unity 

We begin by analyzing the property of unity in marriage. 

a) Unity and marriage "infieri" 

BANARES 

In the dynamic perspective of marriage in fieri, it can be said that if 
the will of establishing a partnership is concretized in the act of "wanting 
to be a spouse," that is , of wanting to give oneself and to be received as ei
ther wife or husband, such a will is not capable of being multiplied. The 
reason for this is that someone who wants to give himself in a dimension , 
such as the sexual, which totally embraces his person, and who desires to 
receive the other as a gift equal to himself, cannot, at the same time, want 
to do this in respect to a third party ( cf. c. 1135). On one hand, this dimen
sion, as the object of the act of the will, cannot be either divided or shared, 
precisely because it is personal. On the other hand, the dignity of the sub
ject does not permit a split between his sexual dimension and his personal 
being, in such a way that the same person gives himself simultaneously to 
various persons. Thus, just as the sexual dimension, being man or woman , 
is realized in the person and "is exhausted" in him, likewise the condition 
of being a spouse "is exhausted" in the person. 

b) Unity and marriage "in facto esse" 

In the typical perspective on marriage in facto esse, the question of 
unity as a property should be seen in relationship to the essence, proper
ties and ends. Regarding the essence, found in the relationship of the bond 
which is established between the spouses in constituting themselves as 
spouses, it can be said that the bond cannot be multiplied because there 
cannot exist two titles of justice in respect to the same object (the man or 
the woman in his/her sexual , conjugal dimension) which are at the same 
time full titles (cf. cc. 1134, 1085). If these bonds are distinct, at least one 
of them will not be a conjugal bond. If one claims that they are equal, they 
cannot coexist because it is not possible to live as a spouse in a duplicate 
way, or to have such a spouse, the condition of totality proper to the sub
ject and to the object of the pact would be lacking. In every case, more
over, the multiplication of bonds would produce problems of justice that 
are impossible to rectify. 

c) Unity and the ends of marriage 

In regard to the ends, ordinations of the essence, these also require 
unity. The well known text of the Const. Lumen gentium recalls that "the 
intimate union of marriage, as a mutual giving of two persons, and the 
good of the children demand total fidelity from the spouses and require an 
unbreakable unity between them" (GS 48). The good of the spouses re
quires , as a presupposition in its origin, the recognition of the equal dig
nity of both parties, and as its end the giving to the other of the complete 
richness of one's masculinity or femininity (which, obviously, is not re
duced to the sphere of physical sexuality ). It also requires, however, as 
the means of personal realization , the co-possession of the other in this 
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same feminine or masculine dimension. The coajugal intimacy that neces
sitates this good of marriage cannot be achieved if the relationship is not 
exclusive, it could not be total, it could not encompass the integrity of the 
person. The good of offspring equally requires the exclusivity of the bond, 
potential motherhood or fatherhood cannot be given wholly if it is shared. 
The connection between conjugality and motherhood or fatherhood 
would be broken given that one, or both, could be parents without sharing 
the conjugality which should give rise to the relationship of filiation. 

d) Children 

Moreover, the personal dignity of the children demands the require
ment of being born of parents who are spouses to each other, that is, 
whose mutual donation is full and exclusive. It can be added that, in the 
practical order, the sustenance and education of the children would en
counter insoluble difficulties, not only material difficulties, but also of the 
moral order. Children, as a function of their dignity as persons, seek an ex
clusive and joint dedication ( cf. c. 1136). 1 It is true that the separation of 
the spouses can occur without there being an attempt against the unity of 
marriage, and separation is permitted by the Church in determined circum
stances, but the situation in this case is different. In a separation, the father 
or the mother with whom they no longer live, continues to be his only fa
ther or mother. Living with each parent can be divided up, and the sepa
ration itself is accepted precisely because of the impossibility of the 
continuance of conjugal living together and consequently is accepted as an 
exceptional situation, as a lesser evil and, in the end, as a remedy for the 
good of the children themselves. The separation of the parents never arises 
from the very foundational will of the marriage, as an object of the coajugal 
pact itself, but rather as an extreme solution, in fact, of a de facto, and as 
far as possible, a temporary situation (cf. cc. 1152-1153, 1155). 

In short, the interrelationship of the ends (see commentary on 
c. 1055) results in the fact that each one cannot give himself except in and 
through the fullvassumption of the other. This renders stronger and more 
stable the motives for supporting each other. 

e) Unity and conjugalfidelity 

It should be remembered, at this point in our discussion, that tradi
tionally in the Magisterium and in canonical doctrine and jurisprudence, fi
delity has been considered as a characteristic included in unity, or at least, 
as comparable to it. In this regard, it is fitting to point out some precisions: 
a) the specific intention against unity consists in wanting to have various 
coajugal bonds at the same time; on the other hand, the intention against fi
delity can be understood in two ways: as a fault against the commitment 
established in the conjugal pact, or as the will of the contracting party to 

1. Cf. A. BLAT, Commentarium Textus Codicis Juris Canonici, Liber III, Pars I (Rome 
1920), p. 500. 
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continue freely making use of his sexual condition in order to share it with 
persons other than his spouse; b) the first of the intentions against fidelity 
contemplates, without anything further, adultery as afact, refers to mar
riage in facto esse, and does not break the bond although it can be the 
cause for a separation between the spouses; the second case refers to mar
riage in fieri, affects the very act of the will constitutive of the pact, and 
produces its nullity; c) when comparing the cases of an intention against 
unity and an intention against fidelity, we are always referring, as is obvi
ous, to the marital will of marriage in fieri; d) the reason for the usual 
identification, or at least, and more precisely, comparison, of the inten
tions against unity and against fidelity are rooted in the fact that both unity 
and fidelity have for their object the direct protection of the same good: the 
exclusivity of conjugal life; and e) the difference lies in that in the case of 
an intention against unity the contracting party claims a faculty of estab
lishing ulterior bonds, while in the case of an intention against fidelity he 
does not claim this; the similarity lies in that, also in this second case, the 
contracting party deliberately wants to continue being the master of what 
he apparently hands over, he wants to continue making use of his personal 
dimension, which he is now constituting someone else as co-possessor of. 
In short, in both cases the contracting party is not giving himself fully as 
his spouse. Contrariwise he seeks to keep the fulfillment or non-fulfillment 
of what he has theoretically promised in the sphere of the free disposition 
of his will, as a true right. 

3. Indissolubility 

a) Indissolubility and marriage "infieri" 

With respect to indissolubility, if we examine the perspective of 
marriage in fieri which we were speaking of above, we can consider that 
an act of marital will which leaves open one's self-donation in the dimen
sion of time cannot be complete; it cannot exhaust the sphere of conjugal
ity; it cannot be fully anchored in one's personal character. The richness of 
the person is such, and the ontic structure that makes marriage possible is 
so rooted in it, that it is not possible to give oneself while reserving the du
ration of the bond: for what gives rise to the conjugal pact is precisely a re
lationship, like filiation, or motherhood and fatherhood, sustained in this 
structure which exists in the order of being. The marital will does not 
consist in wanting to "play the role of a spouse," but rather in wanting to 
"be a spouse," and relationships established in the order of being are fixed 
in the person and perdure in him. 

To want dissolubility is to seek to remain as master of the donation 
which has been effected, which, consequently, is not a full donation. It is, 
at root, wanting to have the very existence of the bond, regarding its end, 
depend upon one's own exclusive will, and as if it were a subjective right. 
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b) Indissolubility and marriage "infacto esse" 

In the perspective of marriage in facto esse, the motives that corre
spond to the essence and the ends can also be commented upon sepa
rately. The bond, in fact, although originated exclusively by the will of the 
parties, once established cannot be broken by the will of the spouses 
themselves or by others. The reason for this is that the object of the pact 
does not consist of an arbitrary choice determined by the contracting par
ties or by positive law, but rather is established upon the very structure of 
the person, as we have seen, and it is established through putting into ac
tion a potency of nature. Certainly one is completely free to effect or not 
the actualization of this "union of natures," but once it has come into be
ing, the bond is constituted with the force and necessity of nature itself 
(cf. cc. 1134, 1141). 

From the point of view of the good of the spouses, it must be noted, 
in the first place, that the process of collaboration in the perfecting of the 
other, and of one's own perfection in carrying out this task, cannot exist 
with the alleged dissolution of the bond and the cessation of the condition 
of being spouses. 2 For this reason this end of marriage, inasmuch as it is 
an ordination of the essence, requires indissolubility. When there is, how
ever, a collapse of conjugal life together, neither the essence of the rela
tionship established between the spouses nor its ordinations or ends is 
modified (cf. cc. 1151-1155). The maintenance of the bond, in spite of ev
erything, constitutes a greater good, given that even the situation of col
lapse in mutual marital life does not suppose an absolute failure of the 
person as such, rather, it can be lived according to the dignity of the per
sonal subject. The breaking of the bond, does not respect this dignity. 

In regard to the good of offspring as an end of marriage, it is fitting, 
in certain measure, to refer back to what we have pointed out concerning 
unity. To this must be added the effect which can be had in the children 
upon seeing multiplied not only the conjugal bonds of their parents, even 
though this be in a "successive" way, but also the specious relationship of 
fatherhood or motherhood in their regard, and the alleged multiplication 
of relatives, ( especially of likewise specious brothers and sisters). 

c) Indissolubility and unity 

It is fitting to add, in regard to both unity and indissolubility, some 
important considerations. The first deals with the opinion that indissolu
bility is no more than unity considered in its temporal aspect: the attempt 
against the bond, and thus against unity, in a successive way. Of course the 
close relationship between both properties is evident, given with good 

2. Cf. Th.M. VLAMING (L. BENDER), Praelectiones Juris Matrimonii, 4th ed. (Bussum 
1950), pp. 17-21. 
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reason that both are inherent in the very essence of the same reality: mar
riage. 3 It can be said, however, that someone who intends against unity 
necessarily wants the temporal co-existence of various bonds . Someone 
who intends against indissolubility, on the other hand, usually does so 
seeking a new, "allegedly successive" bond. In this case, it could be said 
that objectively he would be intending against unity, since objectively the 
former bond cannot be dissolved. But subjectively, according to the act of 
the will, even in this supposition he does not tend directly toward the mul
tiplication of bonds. He does not want various spouses, he directly wants 
(and precisely this), the possibility of terminating the contracted bond, 
which is a different question. Alternately, there could also be the case of 
someone who does not plan to contract a new bond, but rather simply 
wants to free himself from the bond he constituted, and from the conse
quent juridical situation. In this case the difference between the two prop
erties is seen with even greater clarity. In all cases, it remains clear that 
since the marital bond is not dissoluble, a "civil divorce" that attempts to 
break this bond in reality has no capacity whatsoever to do this . For this 
reason the initial bond continues in existence for divorced persons, and 
while this bond remains, while the spouse is alive, no successive marriage 
can be valid. 

d) The exclusion of indissolubility 

The second consideration arises regarding those who think that, at 
its root, someone who excludes an essential property is carrying out noth
ing less than a total simulation of marriage (see commentary on c. 1101). 
On this question the following observations may be offered: a) In a total 
simulation the simulating party rejects marriage itself, that is, such simu
lation consists exactly in that the contracting party does not want to es
tablish a conjugal partnership, does not want a marital bond, does not 
wish to give himself as a spouse or to be received as a spouse. In the ex
clusion of one of the essential properties the contracting party wants to 
establish a relationship based upon a bond, with obligations and rights de
riving from this relationship, but he wants it with a content that does not 
respect the essence of the object of the conjugal pact. b) In objective 
terms, it is correct to say that whoever rejects unity or indissolubility does 
not truly want marriage, and this is certain . For this reason the marriage is 
null, but since the basis of marriage is in the will of the parties, an exami
nation of the object of the will of these persons can be legitimately carried 
out in each case, and this object is different, where one of the essential 
properties is excluded, from the case where marriage itself is rejected . 
c) The nucleus of the question lies in that, whereas the object of consent is 
offered by the personal structure itself of man, in the act of the will of the 
parties, there occurs the dissociation "subjectively objective" between 

3. Cf. E. MOLANO, Contribuci6n al estudio sabre la esencia del matrimonio (Pamplona 
1977), pp. 104-106. 
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what they want as marriage and what marriage is in truth; that is, they can 
want as marriage something which is not marriage. In reality, on the other 
hand, the juridical relationship of the bond, which is established by the 
founding will of the parties, is not separable from the specific object of the 
outlines of the relationship. The conjugal bond cannot exist a se, but 
rather there only exists "a woman and a man as spouses" ( conjugally 
bound together). 

In these cases of partial exclusion, the act of marital will is incom
plete and thus incapable of founding a marriage, since the unity between 
the essence and the essential properties are such that in reality the es
sence cannot be constituted without the support of those properties. This 
support requires, at the very least, the absence of their rejection on the 
part of the contracting parties. The will to contract marriage has such 
force that in principle it involves in itself, and gives rise to, the establish
ment of the complete bond, with its essential properties. Although they be 
unknown or there exist a contrary opinion, the bond arises accompanied 
by these essential properties, as just requirements proper to it; but when 
the very will which attempts to found a bond, attempts this with one of 
these properties positively lacking, that marital will is insufficient, and not 
even the very seeking of the bond can rectify this substantial limitation in 
the attempted act of consent. 

The absence, or defect, of a suitable marital will can be produced by 
different sets of facts. It can be due to an incapacity ( cf. c. 1095); it can be 
caused by a substantial error regarding marriage in which these properties 
are not even known in nucleo (marriage as "a permanent partnership be
tween a man and a woman," c. 1096). It can be produced by an error about 
one of these properties, when the error is such that it ends up "determin
ing the will" ( c. 1099). It can also have its origin in the direct will of the 
parties themselves, with or without condition (cf. cc. 1101 § 2, 1102). In 
each of these cases, when the particulars corresponding to any of these ju
ridical categories are present, the marriage is invalid. 

e) Indissolubility and the common good 

The third consideration refers to the foundation of the essential 
properties, not regarding the structure itself of the conjugal partnership, 
but regarding the scope of society. It cannot be forgotten that marriage is, 
itself, a societal reality, it constitutes the basis of both civil and ecclesial 
society, and carries out a fundamental (because it is a foundation) task in 
both orders. Consequently marriage is not solely a personal good, nor a 
right of the subject in a private aspect of his life, but rather it truly and 
properly constitutes an important element of the common good, both in 
the civil society and in the people of God, both in the natural order and in 
the order of grace. " ... in virtue of the sacrament of Matrimony by which 
they signify and share ( cf. Eph 5:32) the mystery of the unity and faithful 
love between Christ and the Church, Christian married couples help one 
another to attain holiness in their married life and in the rearing of their 
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children. Hence by reason of their state in life and of their position they 
have their own gifts in the People of God ( cf. 1 Cor 7:7)" (LG 11 ). 

For this reason another basis upon which is founded the unity and 
indissolubility of marriage should stem from the arguments which show 
the social advantageousness, in both civil and ecclesial society, of the de
fense of such properties, as a dimension of justice of the common good. 
This is not the place to develop these arguments, but it is appropriate to 
recall that this is not a matter of an ideological choice based upon a con
fessional prejudice, but rather that we are speaking of def ending these re
alities, in the civil order, with reasons and arguments that are properly 
civil, of citizens inasmuch as they are citizens. Their non-confessional ar
guments can be shared with any other member of society, whatever reli
gion he may profess, since marriage and its essence, its ends and its 
essential properties are not the exclusive patrimony of the Church, but 
rather are a gift of God for the whole of humanity, a gift for the good of 
persons and for the good of peoples. 4 

4. The essential properties and the sacra mentality of marriage 

Let us now recall that the second clause, which closes the text of this 
canon, is a relative clause whose antecedent is the set of essential proper
ties we have been commenting upon. The text of the Code states, regard
ing these properties, that " ... in Christian marriage they acquire a 
distinctive firmness by reason of the sacrament." It can be noted concern
ing these words: a) that Christian marriage is the same natural marriage, 
with its same essence and essential properties; b) that by Christian mar
riage is understood every marriage contracted by validly baptized mem
bers of the faithful; or every natural marriage when those who were not 
baptized receive baptism; c) that the essential properties have a firmness, 
a stability, inherent in natural marriage: derived from natural marriage it
self; d) that this firmness is operative for every natural marriage, that is, in 
a marriage in which one of the parties has not validly received baptism; 
e) that only marriage between baptized persons is a sacrament, as c. 1055 
indicates; f) that in a marriage between the baptized the firmness of these 
properties is strengthened in a proper, specific way; g) that this peculiaris 
firmitas proceeds precisely from the fact that, when entered into by the 
baptized, marriage is constituted as a sacrament, as an original reality on 
the supernatural plane; and h) that there are not two types of essential 
properties ( one in natural marriage, and the other in marriage between the 
baptized), nor are there two firmnesses, distinct and added on ( one in 

4. Cf. R. LLANO CIFUENTES, Novo Direito Matrimonial Canonico (Rio de Janeiro 1990), 
pp. 100-128. 
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each type of marriage), but rather the properties themselves are strength
ened in the firmness which they already have in themselves. 

As we have noted, sacramental marriage and natural marriage have 
the same essential properties, because these properties derive from what 
marriage is in itself, they are inherent to it (intrinsic indissolubility). Thus 
c. 1133, in parallel with the canon we are commenting upon, states: "from 
a valid marriage arises a bond between the spouses which by its very na
ture is perpetual and exclusive; furthermore, in a Christian marriage the 
spouses are strengthened and, as it were, consecrated for the duties and 
the dignity of their state by a special sacrament." In the case of the indis
solubility of a natural marriage, although the bond cannot be dissolved by 
the will of the parties, or by the civil power, nor even by the ordinary 
power of the pastors of the Church, nevertheless the Roman Pontiff can, 
in determined cases, dissolve the conjugal bond of the marriage, always 
and only in favor of the faith of a baptized person or of someone who 
wants to receive baptism (cf. cc. 1143, 1148-1149), (this is not the place to 
treat this special prerogative of the Supreme Pontiff). It is of interest here 
only to highlight the special firmness which the essential properties obtain 
in a marriage between the baptized: As will be seen in its place, the firm
ness of indissolubility which Christian marriage possesses as a sacrament 
is fully acquired with the consummation of the marriage (cf. c. 1141). Be
fore this, there can also be, by a special privilege of the Roman Pontiff, the 
dissolution of the conjugal bond (cf. c. 1142). 
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§ 1 .  Matrimonium facit partium consensus inter personas 
iure habiles legitime manifestatus, qui nulla humana 
potestate suppleri valet. 

§ 2.  Consensus matrimonialis est actus voluntatis, quo 
vir et mulier foedere irrevocabili sese mutuo tradunt 
et accipiunt ad constituendum matrimonium. 

§ 1. A marriage is brought into being by the lawfully manifested consent 
of persons who are legally capable. This consent cannot be supplied 
by any human power. 

§ 2. Matrimonial consent is an act of will by which a man and a woman by 
an irrevocable covenant mutually give and accept one another for the 
purpose of establishing a marriage. 

SOURCES: § 1: c. 1081 § 1; CC 541; GS 48; PAULUS PP. VI, Alloc., 9 feb. 
1976 (AAS 68 [1976] 204-208) 
§ 2: C. 1081 § 2; HV 8 

CROSS REFERENCES: cc. 219, 226, 1055-1056, 1058, 1062, 1063, 1073, 
1095-1 103, 1 104, 1106-1108, 1 1 34, 1 156-1159, 
1161-1163 

C OMME NTARY ------

Juan Ignacio Baiiares 

1. Consent as the foundational act of marriage 

The first paragraph of this canon textually reiterates § 1 of c. 1081 of 
CIC/1917, presenting two basic principles of the consent required to es
tablish the partnership of conjugal life. It states that consent is the funda
mental causal element of marriage and establishes who may give effective 
consent (the parties) and who may not (any other willful power). 

Let us first consider the central statement: "matrimonium facit par
tium consensum." It can be broken down into a series of linked ideas: 
a) What is "brought into being," the end of the "bringing into being," is 
marriage. b) Since marriage is being considered as the "end" produced, 
obviously the text refers to marriage in facto esse. c) The Latin termfacit 
perhaps better than the English produce shows the absolute nature of the 
statement being made. Latinfacere may emphasize more clearly the dif
ference between the "before" and the "after" of the act since what "is 
brought into being" is precisely what was not done before and did not 
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exist. Furthermore, if the act to which the text refers is an act of will, 
which is the case, then it means that the act has not been performed be
fore, it is new, specifically performed to produce that effect. d) The term 
facit (Eng. produce, "brings into being") also shows the basic causality of 
the act, since causality in itself is not presented as "shared" with other el
ements, 1 although requirements are later specified for the consensual act 
to be effective. e) The proper subject of the act is not the parties directly 
considered as individuals, but their consent. This distinction is important 
because it emphasizes the unity of the act of consent. There are not two 
independent consents that added together make a third, that would be 
strictly consent to the marriage. Instead, when the parties mutually con
sent to the proper object of the covenant, their consent is unique and 
effective. f) Finally, by "the parties" is meant both the parties to the cove
nant as being the sole origin of matrimonial consent and also as the end or 
purpose of the consensual act. 

2. ''Legally capable" persons 

Secondly, the following part of the sentence needs to be considered: 
"by the lawfully manifested consent of persons who are legally capable." 
The whole phrase is adverbial, telling how marriage is brought into being; 
" lawfully manifested" is a participial phrase modifying consent. The 
phrase "by persons who are legally capable" also modifies consent and in
dicates who must give it. This means that consent must have certain ele
ments for it to be causally effective. It also means that those elements are 
distinguished from the causative force, which is contained only in that 
kind of consent. 

The Latin and English texts are perhaps more precise in their gram
matical construction than the Spanish text. The words "consensus inter 
personas iure habiles legitime manifestatus" and "lawfully manifested 
consent of persons who are legally capable" clearly establish the primary 
connection between "consent" and "persons." In the Spanish, however, "el 
consentimiento de las partes legitimamente manifestado entre personas 
juridicamente habiles," "consent" and "persons" are separated by the ex
pression "legitimamente manifestado." 

The phrase "of persons who are legally capable" indicates a) that the 
act of consent is the act of a person as such; b) that it refers to a plural 
number of subjects, as will be specified by reference to the adjective clause 
"who are legally capable"; c) that each of the parties is the origin and end of 
the consensual act; d) that there is a distinction between the right to per
form the foundational act that a person has, and the legal capability of 

1. Cf. A. DE SMET, Tractatus Theologico-canonicus de Sponsalibus et Matrimonio, 4th ed. 
(Bruge 1927), pp. 75-82. 
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exercising the right, showing a clear reference to c. 1055, c. 1058 and to the 
canons that concern impediments; e) that both elements, the person's right 
and exercising the right, are dimensions of justice related to the person; 

f) that capability must be regulated by the law; and g) that the dimension 
of justice of the foundational act is an interpersonal relationship whose na
ture is not yet determined. 

3. Legitimate manifestation of consent 

As we have said, the specification "legitime manifestatus" primarily 
refers to the persons who exchange consent and not to their required legal 
capability. The terms express a formal requirement, that is, they refer to 
the manner in which the act of consent must be given. The implications 
are the following: a) The consensual act must be manifest; it must be an 
external expression. b) The manifestation must formally conform to the es
tablished norm. c) The Church and only the Church has the authority to es
tablish the adequate manner of manifesting consent. d) The requirement is 
extrinsic, formally speaking; it has no causative force in itself since the log
ical subject of the verb "is brought about" is only "consent" (i.e., consent 
brings about marriage). e) The requirement of external manifestation, how
ever, is necessary for validity; only when consent is "lawfully manifested" 
is the its effect produced. There is, nevertheless, support in the very nature 
of the act of consent and its effects. Since consent is an act originated by 
the will of the two parties (social in its origin and its end), it must necessar
ily be recognized by some unequivocal form of manifestation. 

4. Singular character of consent 

The last sentence of this paragraph, "This consent cannot be sup
plied by any human power," acts as a link between the description of the 
act of consent as a human action and the development of the object of the 
act, which will be expressed next in the second paragraph. It could be said 
that the content of this sentence is properly a consequence of the second 
paragraph, but it was not idly included at the end of the first. It introduces 
the text to follow, as we have said, and in declaring the act to be such, it 
emphasizes the requirement that is intrinsic to the consensual act. It thus 
shows the inseparability of the consensual act and its objective content. 

A propos of consent, in stating "This consent cannot be supplied by 
any human power," the legislator is making a declaration, not a constitu
tive statement. There is an immediate and direct link between the content 
of the act and its unsubstitutable nature that we shall see below. The legis
lator also reveals the immediate consequence of this principle for other 
parties who are not the principals. The consequence is revealed as a given, 
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something that already exists before the legislator makes the statement. 
That means that the text is not prohibitive in nature, in an imperative way, 
but simply indicates an impossibility through a flat statement in the 
present tense: "cannot be ...  by any ... power." 

There is a formal redundancy in the Spanish translation, "ningun 
poder." and "puede" (poder is the infinitive of the verb "to be able" and 
puede is the third person singular, while poder is also a noun meaning 
"power"), that also makes the original Latin text "qui nulla humana po
testate suppleri valet" preferable here. It is interesting to note that the sub
ject of the clause is the consensual act, a construction in the passive 
voice. Without undertaking a technical analysis, it seems that the concept 
of "potestas" is richer and more inclusive than the term "poder" in Span
ish. It indicates a broader reference to any form of constituted authority; it 
also evokes the content of "potestas" in Roman law, for example, as in pa
terfamilias, and does not lend itself to the minimizing interpretation that 
sometimes occurs with the Spanish term "poder." In any case, the expres
sion "no human power" is taken at its broadest, the irreplaceable nature is 
best shown if we remember that not only no other person, but no other 
form of exercising power can supply this consent. The Latin verb valere 
brings out the absolute impossibility, a radice, of any attempt to make a 
substitution for the consensual act. The meaning of the verb, to be strong, 
vigorous, have the ability to, be effective for, indicates clearly that the in
ability is intrinsic, that it derives from the very nature of the act of con
sent. Therefore, logically, the effect of attempting to ignore this principle 
would result in a nullity per se that is not curable. 

The Spanish and English meaning of "supply" is based originally on 
the corresponding Latin verb supplere, which means "to complete by add
ing what is lacking, to fill out." That makes it clear that the content of an 
act of human will as exemplified in the object of consent to marriage can
not "be supplied," because if there is no such act, there is nothing, there is 
nothing to be "completed." In other words, the cause comes strictly from 
a person's voluntary act, which is indivisible and cannot be substituted be
cause it cannot be repeated. Similarly, when an act of consent is null and 
void due to insufficiency, nothing and no one can make it valid, and vice 
versa.2 

Finally, specifying that no "human power" can supply consent refers 
expressly to any form of power, whether derived from natural law or posi
tive law, that society may establish. Here we have a principle belonging to 
the ontic structure of human beings, and consequently it cannot be dis
placed by any other form of decision, even if it has total social support or 
enjoys total protection from positive law. The legislator logically includes 
himself, as an ecclesiastical legislator, and recognizes his own limitation, 

2. Cf. F.J. WERNZ-P. VIDAL, /us Canonicum, V (Rome 1946), pp. 584-586. 
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his total lack of authority to modify the consensual principle that is pre
sented. 

5. Nature of consent 

The second paragraph concerns the nature and content of the act of 
will that constitutes consent proper. The legislator expressly states the 
contents of the first paragraph that marriage consent consists of an act of 
will. In CJC/1917 the object of consent was described as a primordial "ius," 
"ad actos per se aptos" for engendering offspring. The present Code, with 
enrichments from the Magisterium, especially from Vatican Council II, 
from canonical jurisprudence and doctrine, and from other humanities sci
ences, has opted for the following: a) to begin its treatment of marriage 
with a newly created canon that did not exist in CJC/1917 and which de
scribes marriage as a whole, underlining the personal dimension of conju
gality (c. 1055); b) to move the old canon that defined consent (c. 1081) 
from its place in CJC/1917 to the beginning of the chapter on consent, just 
before beginning the canons on possible defects of consent, to the place 
this c. 1057 holds among those on marriage in general and immediately 
after the description of marriage and its essential elements. This brings out 
not just the personal dimension and object of the act of consent, but also 
the place it occupies as an essential piece in the canonical marriage sys
tem. In addition, the proximity of the texts of cc. 1055 and 1057 point out 
more clearly the intrinsic reference of each to the other. c) to substitute the 
explicit mention of man and woman for the term "parties," thus immedi
ately showing the relationship of consent and its object with the sexual 
(conjugal) dimension of a human being (see introduction to tit. VII); d) to 
explain the mutual nature of consent through the expression "give and ac
cept one another"; and e) to show the relationship between consent, "the 
covenant," in which they mutually give and accept one another, its irrevo
cable nature and it proper effect: "for the purpose of establishing a mar
riage," with an almost explicit reference to the contents of § 1 of c. 1055. 

6. Consent as an act of the will 

The fact that consent is "an act of will" indicates a) that it is proper 
and exclusive to the personal subject, a foundation for the impossibility of 
supplying it; b) that it is an act of will, that is, it can only originate in the 
will; that it is this power (and no other, such as understanding, although un
derstanding is vital) that contains the definitive causal force3

; c) that it is 
an act; it must therefore be a concrete and sure expression of a decision, 

3. Cf. F.R. AZNAR GIL, El Nuevo Derecho Matrimonial Canonico, 2nd ed. (Salamanca 
1985), p. 299. 
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something new and "original," arising from a person. A "state of mind" or a 
habit is not sufficient; the causative force must be specifically directed to
ward the object of consent, here and now; therefore it would have no effect 
if it were revoked before being stated, and that would require another spe
cific act of will by the person; d) it must be an act of the will with a fullness 
in proportion to its object, as will be developed negatively in the canons 
that treat of the pathology of consent; and e) thence the foundation of 
those canons (cc. 1095-1103) is anchored in some way, although not al
ways immediately, in the very nature of the act of matrimonial consent. 4 

7. The object of consent 

The novel phrase in this paragraph, "an act of will by which a man 
and a woman by an irrevocable covenant mutually give and accept one an
other for the purpose of establishing a marriage" contains a sequence with 
deep juridical and anthropological content. First there is the internal co
herence of the text. Just as in the first paragraph, the term "persons" was 
used, and that sufficed because the text of the Code refers to the act of the 
will in relation to the originating person and in the social dimension regu
lated by the law. Here, however, it is necessary to specify the sexual differ
entiation of the parties, to name the persons as female or male, since it 
says that they "mutually give and accept one another," and the object of 
this giving is precisely their conjugable dimension, in the words of Her
vada, "a man and a woman . . .  with the natural potentials of their sex as re
lated to the purposes of marriage." 

Secondly, the prepositional phrase "by which," referring to the act of 
matrimonial will, adequately shows the causative effect of the consensual 
act and the exclusivity of the effect; only through the act of the will that 
constitutes consent do a man and a woman give and accept one another as 
spouses. 

Thirdly, the whole nucleus of the consensual object is found in the 
expression "mutually give and accept one another for the purpose of es
tablishing a marriage," the "end" of the act of the will. Here is revealed the 
intrinsic relationship between consent as an act of the will of the parties, 
the parties as subjects, the object of the act, also constituted by the par
ties, and the resulting effect: the continuity between in fieri and in facto 
esse of marriage. 

On one hand, giving and accepting one another mutually indicates 
that the giving and accepting of each one alone is completed only with the 
accepting and giving of the other. No doubt the acts of will that the parties 

4. Cf. J.M. MANS PUIGARNAU, Derecho Matrimonial Canonico, I (Barcelona 1959), 
pp. 297-316. 

1071 



c. 1057 Bk IV. Pt. I. The Sacraments BANARES 

perform are numerically distinct, there are two acts. Consent, however, is 
one and unique, because each act of each party constitutes an act of con
sent in and with the act of the other. Each one gives himself to himself and 
accepts the other as spouse in the same act, and through the accepting 
and giving of the other party. Consequently, there is no real possibility of 
an individual, "isolated" consent, since each act of matrimonial will al
ways refers to the matrimonial will of the other party. This fact of reality 
can be properly understood if we consider that what is constituted is a re
lationship in which the parties, man and woman, are simultaneously the 
origin and the object of the act. To marry consists in "becoming spouses," 
becoming co-possessors in the sexual dimension, and, since this is a rela
tionship, it is not possible for there to be only one party. 

In addition, "mutually" refers to the two moments of marriage, the 
constitutive moment, and to the relationship established thereby. In the 
text of the canon, this reality is expressed by saying that they mutually 
give and accept one another with the same will to establish a marriage. 
Thus it is shown that marriage in facto esse is the object of marriage in 
fieri, and thus the act of intentional will of the parties must be specifically 
directed toward being the foundation of the juridical situation of the 
spouses. The expression ad constituendum directly underlines the foun
ding condition of the consensual act, the fact that it is an act that is the or
igin of a new reality inaugurated by the act itself. Thus the parties will be 
married only if they wish to be and if what they wish is marriage, such as 
it really is, such as the structure of a human being profiles it and offers it. 

Fourth, speaking of "by an irrevocable covenant [foedus] "  brings out 
the continuity between the founding moment and the relationship that is 
established, for the term "covenant" evokes the content of both the fact of 
establishing the alliance and the relationship established by the fact. On 
the one hand, the "alliance" refers to the pact and its consensual origin, 
but it cannot be identified with the "act of the will," for the proper mean
ing of the text differentiates the two, by an act of the will "a man and a 
woman by an irrevocable covenant mutually give and accept one another." 
Thus we can say that on the other hand the "covenant" also refers to the 
manner in which the wills are united to originate the binding relationship. 
At the same time, the word "covenant" evokes the expression of c. 1055, 
which justly begins by speaking of the "matrimoniale foedus" (see com
mentary on c. 1055). 

8. Irrevocability of consent 

The term "irrevocable" evidently refers to the act of will which con
stitutes matrimonial consent. But it goes farther, for it appears in the text 
directly linked as an adjective to the word "covenant." There it can be 
seen that not only would it be ineffective to revoke consensual will, but 
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the manner of establishing marriage is also not revocable, which is giving 
and accepting one another, man and woman, mutually by covenant, "as a 
single principle." 

9. Consent in the context of the canonical matrimonial system 

In conclusion we may place this canon within the general framework 
of the matrimonial system and indicate its principal relationship with the 
canons that affect it or are affected by it in any way. With respect to the 
itinerary of the parties up to the time of marriage, the following should es
pecially be taken into consideration: the right to contract (cc. 219, 1058), 
the nature and effect of betrothal or engagement ( c. 1062), and prepara
tion for marriage and the agents involved (c. 1063). With respect to the 
specific conditions for celebrating marriage, the regulations on impedi
ments (cc. 1073, 1083-1094), and the need for the correct form (c. 1108), 
must be taken into account. As far as consent is more directly concerned, 
the canons that correspond to a possible defect or fault (cc. 1095-1099; 
1101-1103), the relationship between matrimonial will and knowledge of 
the nullity of the marriage being attempted ( c. 1100), the need to manifest 
consensual will in an adequate manner, and the characteristics thereof 
(c. 1104), and the possibility of contracting marriage through an inter
preter ( c. 1106) must also be kept in mind. Finally, after a marriage has 
been celebrated, its effects must be considered (c. 1134), together with the 
presumption of the persistence of consent (1107) and the possible forms 
of validation (simple: cc. 1156-1159) and retroactive validation (1161-
1163). 
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1058 Omnes possunt matrimonium contrahere, qui iure non 
prohibentur. 

All can contract marriage who are not prohibited by law. 

SOURCES: c. 1035; SCHO Resp., 27 ian. 1949; SCHO Resp., 22 dee. 1949; 
JOANNES PP. XXIII , Enc. Pacem in terris, 11 apr. 1963, I 
(AAS 55 [1963] 259-269) 

CROSS REFERENCES: cc. 219, 226, 1062, 1055, 1057, 1059-1060, 1063, 
1065-1067, 1073, 1075-1077, 1083-1094, 1095-
1104, 1108, 1124, 1134-1137, 1151 

COMME NTARY - - - - - -

Juan Ignacio Baiiares 

l. ''Ius connubii" in CJC/1917 

Although the text of this canon literally reads the same as c. 1035 of 
CJC/1917, the change of placement is significant. In CJC/1917 this canon 
opened the chapter on impediments in general, ius connubii was thus 
shown as a "principle" and it was clear that regulation of impediments was 
exceptional and to be interpreted restrictively. That is how the coetus of 
consultors who worked on the reform of these canons appeared to see it 
at first; they rejected the suggestion to move the canon to its present posi
tion, together with the preliminary canons.1 Ius connubii has in fact com
monly been treated that way, along with impediments, and it indicated a 
person's right. In the end, perhaps that context was an inadequate frame
work for stating a right of such depth and personal and social magnitude. 
It is true that the canon could give the impression that it was simply a way 
to begin the treatment of impediments, as if they were the "substance" of 
the canonical norm. Yet it is also true that the regulations on impediments 
do not include all the norms on the validity of marriage and consequently 
on the conditions for exercising the right to contract marriage. Norms re
ferring to consent and form, for example, have to do with the expression 
"qui iure non prohibentur." 

1. Cf. Comm. 9 (1977), p. 132. 
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2. The position of "ius connubii" in CIC 

c. 1058 

This canon was moved to the first part of the title "Marriage," to
gether with the other general canons. It was excised from the particular 
norms on impediments and placed in the context of the subjects of a con
jugal relationship. Here it is more obvious that a person's right needs to be 
taken into account throughout the entire arrangement of the canonical 
marriage system. In addition, the role of this right as a principle in inter
preting any fact or aspect of marriage is also brought out. 

Nevertheless, there is still a question as to whether the place and 
manner of presenting this right is the best. If it is fundamental and per
sonal, one also wonders whether the faithful have a fundamental right to 
contract marriage. If so, what would the foundation and particular content 
be, and what would its relationship be with the natural right to marry. If 
ius connubii is truly a fundamental right, perhaps it would be better 
placed with the canons that refer to fundamental rights (208-223). 

3. ''Ius connubii" expressed as a fundamental right 

Canon 219 establishes that "all Christ's faithful have the right to im
munity from any kind of coercion in choosing a state of life." Therefore, 
the proper place for the canonical expression of ius connubii is in that 
canon, for it is included in the expression "state of life." Treating access to 
marriage and other "states of life" in the ecclesial community all together 
under fundamental rights has the advantage of fully accounting for recent 
magisterial teaching on the significance of personal commitment and the 
ways it can be achieved. Such treatment connects marriage with apostolic 
celibacy and replaces the contrary or minimalist vision of some extrem
ists. And finally, it more naturally indicates that the "state of married life" 
is one of the "states" there are in the Church, with its particular function in 
Church life ( cf. c. 226, where this idea is developed). Because it is too gen
eral, however, the terms of the statement are perhaps a rather poor ex
pression of one of the fundamental rights of the faithful, a right that is not 
precisely named, although probably contained therein. Furthermore, it 
can be criticized for its content, which seems somewhat reductive, since 
ius connubii is more than "the right to immunity from any kind of coer
cion." In any case, c. 219 and c. 226 to a certain degree fundamentally sup
port the statement in c. 1058. We can therefore say that this canon 
specifies a fundamental right referring to the subject of marriage. As we 
have previously indicated, its functional rationale would be that it is pre
sented as one of the principles giving shape to the whole canonical mar
riage system. 
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4. Right and expression or exercise of the right 

a) Positive law and "ius connubii" 

The statement in the canon that "all can contract marriage who are 
not prohibited by law" does not seem very positive and seems too closely 
linked to the norm of law. It is true that in the light of the canons we cited, 
it is understood that the foundation of the right lies in the person of the 
faithful and in his nature as such. But it is no less true that the text of the 
Code as cited appears not only to restrict a person's right, but that it is the 
legislator, according to the norm, who is establishing and granting the 
right. If formally, from the point of view of positive law, the expression 
used has the advantage of being broad and general, from the substantive 
point of view, it does not seem to be a happy choice with respect to the ob
jective foundation of ius connubii. 

b) When does "ius connubii" begin? 

This question is one of the reasons why we need to distinguish two 
different realities that may cause misinterpretation. As a fundamental 
right of a person, the right to contract marriage is inherent, permanent and 
cannot be waived, for no one can stop being what they are. Exercising the 
right, putting it into practice, is another matter, which is lawfully subject 
to regulation, including regulation based on its nature, and that is the job 
of the legislator. It seems rather vague to say that anyone who cannot con
tract marriage validly "has" no ius connubii. Can we say that a male "re
ceives" this right when he reaches fourteen years of age and that up until 
then he does not have it? Can we say that someone who is intoxicated or 
asleep "loses" ius connubii during that period of time and regains it each 
time he recovers a state of consciousness? Can we say that ius connubii, 
as a personal right, depends upon positive regulation of condition, abduc
tion or legal adoption, and that its content varies as regulation changes? 
And can it be definitively stated that ius connubii is received as some
thing that is "granted" by the juridical order, civil or canon? It seems logi
cal that the right to marry as a fundamental human right should be born 
and die with the person, and as a fundamental right of the faithful, it 
should properly be born with baptism (we shall return to this subject). 

c) "Ius connubii" and the marriage system 

In my opinion the differentiation between the right itself and specifi
cally exercising it is not trivial. At the natural level, the foundation of the 
right lies in a person's condition. The object and content of the right are in
dicated by nature, and its limits also arise from its definition. Thus we can 
say that in reality, ius connubii is the basic element that establishes and 
also requires the whole system of normative regulation on marriage and 
family. In that sense the path would be the opposite of the path usually 
taken. It is not a fundamental right that is restricted by society for the 
common good; it is a fundamental right with its own limits and also at the 
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same time a right that requires specific regulation to be effective in the so
cial environment, because it is itself an important part of the common 
good. "Jus connubi i is a juridical situation that is inherent in a person ( a 
natural right) as a dimension of the legal situation that comes about be
cause marriage is the primary manifestation of human nature individual
ized in a person insofar as a person is basically sociable. "2 

From that point of view, the various elements of any marriage system 
would indicate the proper limitations on exercising or setting forth the 
right to marry so it could be operative in each historical and cultural con
text either at the level of natural law or as specified by the legislator. But 
the elements would always have the purpose of recognizing and protect
ing ius connubii, and they would definitely be required by its very na
ture. 3 Thus impediments would indicate when a person was not in 
condition to exercise the right to marry, precisely due to his or her situa
tion at a given moment as a person, or due to the lack of proportion or ap
propriateness between the person's state at the time and the nature of the 
act that originates conjugal union. While there is always in every person a 
juridical capability to contract marriage, a person does not always have 
the capability to operate with respect to this fundamental right. 

5. ''Ius connubii" and impediments 

With regard to impediments: a) The impediment of bond is deter
mined and required by the condition of being a spouse, and by the very na
ture of marriage it disqualifies a person from establishing a second bond 
while the first endures. These are incompatible juridical situations under 
natural law. Only the legislator can, and should, recognize the incompati
bility and deal with it in the legal system. b) The basis for the impediments 
of consanguinity and age is also supported in natural law and is required 
by the nature of marriage. The impediment of consanguinity is protection 
for an existing marriage and for the specific relationships that make a fam
ily. The impediment of age is due to the need to specify the moment at 
which the capability of entering into marriage may be operative. c) The 
purpose of the impediments of abduction, crime, public propriety and 
consanguinity derived from legal adoption is to protect the itinerary of 
forming the matrimonial act of will and the "sacred" nature (in the natural 
sense of the word) of the marriage bond, and to protect against certain 
types of manipulation or abuse. d) Within the Church's specific regula
tions for the faithful as such there are impediments of disparity of cult, 
sacred orders and vows. The disparity of cult concerns a common good of 

2. J. HERVADA-P. LOMBARDiA, El Derecho del Pueblo de Dias, III: Derecho Matrimonial, 
1 (Pamplona 1973), pp. 315-316. 

3. Cf. F.X. WERNZ-P. VIDAL, lus Canonicum, V (Rome 1946), p. 63. 

1077 



c. 1058 Bk IV. Pt. I. The Sacraments BANARES 

a higher order, faith itself. The other two refer to special limited juridical 
situations in the ecclesial environment, prepared specifically and over a 
long period of time, and assumed with guarantees of maturity and liberty. 
They are juridical situations that during their effective life are incompati
ble per se with establishing a marriage bond. 

6. "Ius connubii" and form 

An explanation is required with regard to form. Juridical form as a 
way of manifesting the giving of consent and as a way for society to accept 
it and recognize it effectively is in itself a normal requirement of ius con
nubii. Because of the role that marriage plays in the common good, soci
ety has an interest in knowing when a marriage bond has been established 
between two of its members. Also, the contracting parties have the right 
to have society admit and recognize their union. As a consequence, their 
union receives the effects derived from the legality of the union, for exam
ple, in matters of relationship, protection of the bond, inheritances, and so 
forth. Since in society a marriage implies certain consequences due it 
from a strictly legal angle, a point of support is needed to facilitate juridi
cal certainty for the parties and for the marriage system, for everything de
pends upon who is to marry and who is already married, (in appearance, 
at least). It is vital to know who is married and to whom, and who is not. 
Thus simultaneous consent must be given unequivocally and perceptibly 
by the contracting parties, and its manifestation must be accepted by 
proper witnesses. 

For the faithful, marriage is also a sacrament. It grants grace, which 
signifies and establishes the spouses as a sign of Christ's exclusive and 
fertile union with his Church, and it opens up to them a specific panorama 
through the peculiar mission they fulfill in the people of God. Hence, nor
mally, the juridical form regulated by the legislator requires that marriage 
be celebrated in a liturgical ceremony of the cult ( cf. c. 1119) and if possi
ble, it is best celebrated within the Eucharistic sacrifice. 

7. "Ius connubii" and consent 

With regard to consent, the nature of ius connubii requires that the 
founding act of marriage be voluntary. The legislator alone, therefore, can 
and must admit the principle of consensuality, channel it and protect it, 
but he cannot add to nor subtract from the minimum naturally required 
for consent (see commentary on c. 1057). From the natural point of view, 
the minimum is to ensure that the contracting parties are persons capable 
of freely performing a human act for the purpose of the commitment they 
are making. It is also meant to adequately protect the act of consent in the 
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path leading up to it, as well as in the circumstances of giving and receiv
ing it; and to ensure that what is expressed corresponds to or suffices for 
the objective content of the marriage covenant. In addition, on the subject 
of impediments, if, because of the condition of the faithful, the Church can 
establish some impediments to defend specific spiritual goods. For con
sent, however, no specific regulation derived from the supernatural level 
is required, because consent is the same for everyone. If one of the con
tracting parties were baptized and were to reject the sacramental dignity 
to the point of positively extinguishing the will to marry under the circum
stances, only then would there be an impediment for establishing the bond 
because a juridical relationship, which is from natural law, cannot arise 
between baptized persons except through the modality of the sacrament. 

8. The content of "ius connubii" as a person's fundamental right 

Although it may seem obvious, we must begin by stressing that the 
right to enter into marriage means a person's right "to enter into mar
riage." The repetition is intended to express the idea that this is not a 
"right to use the body, "  or a "right to indulge in sexual freedom," or a "right 
to express sexuality in every possible way." It does not ref er to freedom of 
conscience in the State, or to freedom of thought, or freedom of action in 
private. What it is, is a dimension of the justice system that involves a per
son's ontic structure as a woman and as a man with reference to participa
tion and possible communion in achieving the ends to which union is 
intended. Other types of "sexual behavior in couples" or in a different 
number of persons, could be discussed, and the appropriateness of civil 
law in attributing specific, positive or restrictive attributes to them. With 
reference to the reality of a person and the structure of conjugal love, 
however, it is not appropriate to treat various realities in the same way, or 
to reduce marriage to "one possible way to use sexuality," as if it did not 
have its own characteristics and ends. 

In addition, from what has been said above, it can be seen that the 
object of ius connubii includes more than the right to enter into marriage, 
or, if you will, the right to marry involves various elements. We have al
ready seen that before ius connubii can be exercised normally, as a previ
ous given it requires a form, a capability on the part of the contracting 
parties and an adequate manifestation of the foundational act of the mar
riage relationship. For the strict content of the right, the following ele
ments may be pointed out: a) freedom to enter into marriage or not; 
b) freedom to choose mutually the person with whom one wishes to enter 
into marriage; c) the right to recognition and adequate protection of the 
contracted bond and the effects derived from the legal relationship estab
lished thereby; d) the right to protection and necessary help in conjugal 
and family life; and e) the right to a just decision in conjugal conflict, 
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when facing possible separation, or in reference to the validity of the bond 
( cause of nullity). Of these five juridical aspects, it can be said that ius 
connubii contains the first three directly and immediately, and it serves as 
the consequential foundation of the other two, as they more strictly arise 
from the bond that has been contracted. In fact, we could say that there is 
no thread of continuity between the right to marry and marital rights-for 
the spouses as spouses; marital rights are derived from the bond and 
would be the natural extension of the right to establish the bond, after it 
has been placed in practice. Marital rights also are a part of the expression 
of the ius connubii that forms the basis of, and requires a just matrimo
nial system founded on the juridical system. 

9. "Ius connubii" as a fundamental right of the faithful 

The fact that a marriage entered into between two baptized persons is 
raised to the category of sacrament does not alter or modify the substance 
of marriage; it rather enables an unexpected supernatural potential to be 
realized, for no one "has the right" to signify the union of Christ with the 
Church, or to give grace, build up the Church as the people of God, etc. 

The sacramental dignity of marriage, however, the fact that the con
tracting parties are baptized, modalizes a person's right to enter into mar
riage without substantively changing the right. Speaking of the right of a 
member of the faithful as such, we need to point out the following ele
ments: a) freedom to choose the state of conjugal life or not as a voca
tional path; b) freedom to choose one's partner, considering that the 
partner will necessarily become a part of the divine plan for the salvation 
of both of them and of others; and that points to the specifically Christian 
responsibility for the event and to the Church's responsibility in early and 
proximate preparation for marriage (cf. c. 1063); c) the right to recogni
tion and protection by and within the Church of the bond entered into and 
the effects derived therefrom; d) the right to the necessary protection and 
help for a proper and fully Christian conjugal and family life that satisfac
torily meets the universal call to sanctity through personal circumstances; 
and e) the right to a just decision in case of conjugal conflict, if separation 
is contemplated, or regarding the validity of the bond (cause for nullity), 
so as to learn about and live the obligations of the married state in the 
context of the vocation. In other words, it is the same objective content, 
but seen in a differentformality, where the spouses are raised to the su
pernatural level of children of God, and their marriage is consequently in
troduced into the role of the salvific economics of the sacraments4• The 
proper object of this formality is not, so to speak, marriage itself, but 

4. Cf. J.I. BANARES, "El 'ius connubii', 6derecho fundamental del fiel?" in Fidelium Jura 3 
(1993), pp. 233-261. 
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through the condition of spouses, carrying out the relationship with God 
that consists of various virtues (most especially charitas), depending on 
the specific vocation of each member of the people of God ( cf. c. 1063). 

Consequently, the Church has a correlative duty: a) to attend to and 
prepare its members to take this vocational path; b) to defend and spread 
the truth about marriage as an integral part of society's common good and 
the Church's supernatural common good; c) to support the faithful so they 
may overcome any difficulties encountered and obtain from their married 
and family life the due spiritual and missionary returns; d) to respond 
justly to complaints that impugn the validity of a marriage or to petitions 
that a marriage needs to be recognized after it has been impugned. The 
first two duties ref er to the total communication of natural content and 
the Church's supernatural doctrine on questions relating to faith and mo
rality with respect to marriage and family. The third duty requires facilitat
ing all necessary means to married members of the faithful for developing 
their Christian life and ecclesial mission to the fullest degree. The last 
duty requires that the hierarchy provide adequate means so that justice 
can be applied in casu diligently, competently, and with certainty, sensitiv
ity and supernatural meaning. 

10. The natural right to marry and the fundamental right of the 
faithful 

As we have seen, the object of the right is the same in both cases. It 
is simply that in the case of the faithful there is a typical modalization that 
does not exclude the natural right but projects it onto the supernatural 
plane of being and operating as children of God because the persons who 
possess the right are children of God. The foundation of the natural right 
lies in a person's dignity, depending on his or her ontological structure and 
considered from the dynamic perspective of the structure because it is 
uniquely singular. The foundation of the right of a member of the faithful 
is supported by the individual's condition as a member of the ecclesial 
community, which, as is obvious, does not nullify one's condition as a per
son. Thus, just as such a person is a child of God, similarly a sacramental 
marriage is nothing other than marriage entered into by two people who 
are children of God. A member of the faithful's right to contract marriage 
is nothing other than a person's natural right raised to a filial condition 
with respect to God. The res (the subjects and the relationship between 
them) is unique; the distinction between the two rights is real, but well
founded. Thus the dimensions of justice are different on the natural level 
and the supernatural level. Nothing is added to a Christian, but a Christian 
lives the same reality contemplated and lived under the values of faith and 
with the force of faith. 
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Matrimonium catholicorum, etsi una tantum pars sit ca
tholica, regitur iure non solum divino, sed etiam cano
nico,  salva competentia civilis potestatis circa mere 
civiles eiusdem matrimonii effectus. 

The marriage of catholics, even if only one party is a catholic, is governed 
not only by divine law but also by canon law, without prejudice to the 
competence of the civil authority in respect of the merely civil effects of 
the marriage. 

SOURCES: c. 1016; CC 577-583; UR 16 

CROSS REFERENCES: 

C O M M E NTARY ------

Juan Ignacio Baiiares 

This canon is the definitive treatment of the Church's jurisdiction in 
the matter of marriage, its object and its subjects, in relation to the com
petence of civil systems. 

I. JURISDICTION 

As for jurisdiction, it is understood that the Church has proper, orig
inal and primary sovereignty, proper because its sovereignty is specific, 
corresponding to requirements of its own nature, It is original, because it 
need not be granted and does not depend upon external recognition. It is 
primary because within its system, at the level of the economy of salva
tion, it is the first social manifestation of the relationship between God 
and the human person. 

l. Foundation 

The foundation, and the existence derived from it, of jurisdiction 
comes directly and exclusively from the founding will of Jesus Christ. It 
gives the Church true liberty "as the spiritual authority appointed by 
Christ the Lord with the duty, imposed by divine command, of going into 
the whole world and preaching the Gospel to every creature" (DH 13). 
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Since God is the author and Lord of both the natural order and the order 
of grace, there can be no objection, from the point of view of reason, to 
His direct intervention in the history of mankind. From that it follows that 
the Church's foundation is as consistent and solid as the foundation of all 
of created reality, being the will of the Creator. It also follows that in com
parison with other social phenomena the Church has the right to govern it
self and to direct itself to human beings through means adequate to 
achieve its purpose. 

2. Recognition by other juridical systems 

Because of the current cultural situation of ideological and religious 
pluralism, and the manifestations of the people's political power, this title 
and foundation is not universally recognized at the present time. Whether 
to avoid having to recognize another original form of social authority or to 
avoid having to admit a clearly religious fact in a historical context full of 
contradictory differences and positions, States frequently prefer to recog
nize the Church strictly under positive law; that means respecting the 
Church as a proper entity under international law or considering it as a 
manifestation of the social dimension of religion. 1 

The Church accepts the framework of international law as a valid 
support for its dialogue with States. And where that support is not recog
nized, the Church even accepts the framework of internal regulation of re
ligious confessions by States, as long as they respect the minimal liberty 
that "is the fundamental principle governing relations between the Church 
and public authorities and the whole civil order" (DH 13). For that reason, 
in the context of positive law, "The Church claims freedom for herself in 
human society and before every public authority. The Church also claims 
freedom for herself as a society of men with the right to live in civil soci
ety in accordance with the demands of the Christian faith" (ibid.). In such 
an environment, the Church proclaims that an authentic right to religious 
freedom suffices for its required independence. 

3. The State and the principle of religious freedom 

The principle of religious freedom is based on human dignity and the 
recognition of a person's spiritual riches and the legitimate autonomy of 
the social dimension as a part of the good of all human society ( cf. DH 2, 
9, 15). 

1. Cf. A. DE FUENMAYOR, La libert,ad religiosa (Parnplona 197 4), pp. 43-44, 4 7, 178-182. 
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The State must recognize regulation of the religious dimension of 
human beings by religious confessions "because religious communities 
are a requirement of the nature of man and of religion itself' (DH 4); and it 
must do so considering the religious dimension and the regulation thereof 
as a contribution to the universal good, for the religious dimension of the 
person is none other than a phenomenon of one's openness to transcen
dency ( cf. DH 6,3). The conciliar declaration states, "Among those things 
which pertain to the good of the Church and indeed to the good of society 
here on earth, things which must everywhere and at all times be safe
guarded and def ended from all harm, the most outstanding is that the 
Church enjoy that freedom of action which her responsibility for the sal
vation of men requires" (DH 13). 

With regard to regulating the right to religious freedom, all citizens 
and all lawful manifestations of religion must be treated equally, as far as 
individuals are concerned. As for the different religions or religious con
fessions, States must heed the nature of each so as to properly respect the 
means used. Not all religions or religious confessions give the same im
portance to the same phenomena, nor do they take care to regulate them 
to the same degree. "Also included in the right to religious freedom is the 
right of religious groups not to be prevented from freely demonstrating 
the special value of their teaching for the organization of society and the 
inspiration of all human activity" (DH 4). 

4. The particular nature of canonical marriage 

There is no doubt that marriage is a natural reality of the first order. 
It originates in society and causes effects in society. It is a social reality 
that includes a good with great repercussion in the vital context of all of 
society. For any given society, marriage is a part of its heritage, not only 
the historic or cultural heritage, but also a dynamic heritage that has a per
manent influence on society and in varying senses builds up society. The 
road to the institution of marriage, the very fact that it was founded, its ex
istential development and its end are thus shown to be social realities of 
the first magnitude. 

When the ius connubii is considered in a civil society in which the 
Catholic faithful live, it is not simply a question of demanding recognition 
of a religious form of celebration, of an initial religious rite. The issue lies 
in the fact that for the Church, the marital state forms a primordial and 
constitutive part of its very existence and ecclesial task, of the very exist
ence and work of the children of God. It is not a matter such as age, sex or 
profession; marriage and family establish a reality inherent in the subject, 
for it is a "constitutive relational reality." Each spouse is married to the 
other spouse and has come to be so by realizing a potential found in the 
structure of their persona and in their baptized persona. This is true not 
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only when the marriage is sacramental, but also by the mere fact that a 
member of the faithful comes to the condition of being a spouse. Thus it 
seems to me insufficient to found the Church's jurisdiction in this matter 
solely on the sacramental dignity of marriage. 

When we are speaking of the relations between the Church and State 
in matters of marriage, the peculiarity and richness of the way in which 
the Catholic Church regards marriage demands a treatment that is 
adapted to its nature and purpose. Returning to the ideas initially ex
pressed, we could say that the Church can certainly claim for itself juris
diction over the legal dimension inherent in the ius connubii of its faithful 
as a requirement of the sovereignty and international recognition enjoyed 
by the Church. We can surely also defend jurisdiction with the principle of 
religious freedom, for the faithful can justly claim the development of 
their right to enter into marriage completely in accord with their faith. 
Their marriage is complete only when canonical marriage is accepted not 
merely as a modus celebrandi, but as the product of a proper and com
plete marriage system. Additionally, as we have seen, the way marriage is 
considered by the Church and her faithful demands full respect of the au
tonomous configuration of its juridical system, for it deeply affects the 
lives of both precisely in the area it claims to govern-religion. 

Since acceptance of the canonical marriage system does not harm
fully affect the "just public order" of society, it is difficult to understand 
how it could be rejected for reasons outside ideology. Yet it is easy to un
derstand that such rejection could not take place without causing harm to 
the Church's original system and to the ius connubii belonging to the 
Church's faithful as citizens of a State. The fact that different realities are 
treated differently is not discrimination, but to equate in law things that 
are not equal is to do justice a wrong. In the context of the Church 's sover
eignty and in the context of the principle of religious freedom, the ius 
connubii must be looked at from the point of view of the marriage of
fered by the faith, and it must also be respected. Faith indicates that it is 
the reality of marriage that has been raised to a supernatural level and in
corporated in the salvific designs of God. Therefore the faithful and the 
Church can justly claim that this jurisdiction be recognized. 

II. THE MATTER OF MARRIAGE 

Because marriage is an institution rooted in the proper structure of 
the human sexual person, the inner order of a person defines and orga
nizes the structure of a marital relationship: its cause, essence, properties 
and ends. These elements of rational order that are found in man and 
woman express the divine design (natural-divine law) of marital union. 
Consequently these elements: a) affect all marriages regardless of who the 
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parties are, regardless of the juridical system under which the marriage is 
contracted, regardless of the way it is celebrated. b) They always influ
ence the validity or nullity of the marriage covenant and there can be no 
substitution for or dispensation from them. c) Consequently, every mar
riage system, in positively regulating ius connubii and how it is exercised, 
should include these elements. They should be positivized in some way 
within the limits of the primary system. Norms that are exclusively posi
tive may be added, provided that there is a rational proportion and the 
norms do not essentially contradict the primary system. Every juridical 
system on marriage should include natural-divine law, but may also in
clude at the same time those things that are strictly of a positive character. 
The subjects of the system will be subject to all the norms in either 
environment. That is why the text of the Code says, "The marriage of 
Catholics ... is governed not only by divine law but also by canon law." 

The content of the matter regulated by canon law on marriage defi
nitely refers to the norms needed for an adequate implementation of the 
ius connubii as a human right and a fundamental right of the faithful. 
These include the right to choose the condition of being married and to 
choose one's spouse; recognition of the marriage bond and its effects; pro
tection and help for family life; and the possibility of applying the law in 
cases of nullity or situations of separation (see commentary on c. 1058). 

III. THE SUBJECTS 

"The marriage of baptized persons" was subject to canon law ac
cording to c. 1016 of CJC/1917. That expression included all Christians, 
but it was not so clear as to whether it sufficed for one of the spouses to 
be validly baptized for the marriage to be governed by the law of the 
Church, even if married to a non-baptized person. In accordance with the 
impulse given to ecumenism by Vatican Council II (cf. UR 16), the current 
text of the Code indicates that any person entering into marriage with a 
member of the Catholic faithful is subject to canon law, even persons who 
are not Catholic or who are not baptized. The reason is the importance of 
marriage and the married condition for all of ecclesial society and for 
each member of the faithful, as we have noted (see supra, I). Another rea
son is that although there are two contracting parties, a marriage is made 
with a single ( dual) consent and becomes a single bond. For a Catholic, 
with reference to faith and Christian life, there is a difference between 
being married and not married. The relationship between spouses and, if 
applicable, parenthood, shapes the Christian vocation, which is defined 
by specific duties and tasks within the family, in the Church and in the 
civil society to which the spouses belong. The text of c. 1960 of CJC/1917, 
which indicated that it was an ecclesiastical judge's exclusive right to 
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hear "matrimonial cases inter baptizatos," was modified for the current 
c. 1671 to refer to matrimonial cases "baptizatorum . . .  " of the baptized. 
However, it can be said of any marriage, including a natural marriage, that 
it contains a quid sacrum, not only in the sense that it tends by law to be 
converted to a sacrament, just as any person is called be become fully and 
effectively a child of God in Ecclesia, but also because it is understood 
that a natural marriage ipso facto becomes a sacrament when the non
baptized spouse receives grace through baptism. 

For those reasons the Church also claims jurisdiction over a non
sacramental marriage (a Catholic with a non-baptized person); the Church 
has a duty to protect the faith of its faithful, and the development of that 
faith. Indeed, the authority of the Roman Pontiff may also intervene ( and 
that has occurred in some cases) in matrimonial cases between the non
baptized, even if neither of them intended to receive baptism, if one of 
them later married a faithful Catholic, provided that the non-baptized per
son was willing to respect the faith of the Catholic and to educate the chil
dren in the faith of the Church. And, when it is a sacramental marriage, the 
Church is entitled to jurisdiction by right of the salus animarum and by 
the exclusive and excluding power of the Church over the sacraments, 
strengthened by the fact that the marital covenant and the sacrament are 
one and the same (see commentaries to cc. 1055 and 1056). 

l. Juridical order and the constitutive moment of marriage 

It is useful to distinguish between the legislative (and/or administra
tive) moment that establishes the conditions needed to enter into mar
riage, and the judicial (and/or administrative) moment that operates on 
marriages, at least apparent marriages, that have already been entered 
into. With respect to the norms for constituting marriage, non-baptized 
persons are governed by civil or religious law or by lawful custom when 
the parties marry themselves. 2 Non-Catholic Christians who marry each 
other are governed by the juridical system of their religious community, 
or, if none or by remission of law, by the civil law system. 

a) Non-baptized persons 

Non-baptized persons who marry a Catholic must do so according to 
the law of the Church with respect to the act of contracting regarding both 
what is referred to as the form of marriage and with respect to the rela
tionship formed by matrimonial consent, for marriage is unique ( even 
though dual in origin, as we have previously said). As for the prior 

2. Cf. TH.M. VLAMING (L. BENDER), Praelectiones Juris Matrimonii, 4th ed. (Bussum 
1950), pp. 60-63; cf. F.X. WERNZ-P. VIDAL, /us Canonicum, V (Rome 1946), pp. 87-97; 
cf. P. GASPARRI, Tractatus Canonicus de Matrimonio, I (Typis polyglottis Vaticanis 1932), 
pp. 38, 146-161. 
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capability of a non-baptized person to enter into a valid marriage, most 
authors, including Gasparri, state that the Church has no jurisdiction over 
a non-baptized person, and that the norms of the system to which such a 
person belongs should be followed in all respects that are not contrary to 
natural law. According to this opinion, a non-baptized party who enters 
into canonical marriage with a faithful Catholic would not be subject to 
the impediments of positive law in Church order. That would be the case 
when the impediments are absolute, when they affect the party regardless 
of whom he or she marries. Otherwise the non-baptized party would be 
subject to the civil system, for example, the impediment of age and its dis
pensation, the impediment of abduction, the impediment of killing one's 
spouse or of consanguinity, even though they are from positive law (the 
impediment of consanguinity, only in some of its degrees). However, be
cause of their relative nature (they arise only in the case of certain rela
tionships between the specific parties), it seems sufficient for one of the 
parties to be Catholic for the impediments to affect a marriage that has 
been celebrated. 

b) Baptized non-Catholics 

In this canon baptized non-Catholics who enter into marriage with a 
faithful Catholic are not distinguished from the non-baptized. However, 
there is a difference. Because of valid baptism and because of the sacra
ment, the Church's jurisdiction as a principle includes all Christians. But, 
the legislator has expressly established in the Code that "merely ecclesias
tical laws bind those who were baptized in the Catholic Church or received 
into it" (c. 11). Therefore, when c. 1059 states that marriage for Catholics 
is governed by canon law even if one of the parties is not Catholic, it is es
tablishing an exception to c. 11 and, in the case of Christians, using its 
original jurisdiction. Thus, in a marriage between a faithful Catholic and a 
Christian of a different religious confession, all norms of canon law would 
be effective, including the impediments of positive law, because both bap
tism and the sacramental dignity of marriage place in the act the potential 
exercise of the Church's jurisdiction over both parties. 

In fact, during the reform of the Code, a paragraph was considered 
that was expressly devoted to non-Catholic baptized persons. It would 
have indicated that their marriage was governed by divine law and the re
ligious or civil law governing their religious confession, or other words to 
the same effect. Some consultors in the coetus deemed the reference nec
essary, otherwise those marriages would be governed solely by divine law. 
Others were opposed, alleging ecumenical reasons, the risk of expressly 
recognizing the jurisdiction of other ecclesial communities and the lack of 
an urgent need to fill this juridical lacuna, for those marriages are gov
erned by divine law and customary law. 3 

3. Cf. Comm. 9 (1977), p. 127. 
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c) Special cases 

Finally, there are some cases that might cause uncertainty. These 
would be some instances where the Code permits a different form from 
what is provided in the law, or makes an exemption from the formal re
quirement. The first doubt relates to the possibility of a valid marriage be
tween a Catholic and a non-Catholic of the Eastern rite. In that case, "the 
canonical form of marriage is to be observed for lawfulness only," although 
the intervention of a sacred minister is required for validity "while observ
ing the other requirements of law" (c. 1127 § 1). Does this mean that we 
have merely a "canonization of a differentform of ce lebration," as in the 
case of § 2 of the canon, or is it a real assumption of the juridical marriage 
system in the non-Catholic Eastern Church? Because the law of the East
ern Church is not specifically referenced, the legislator is referring to 
proper law, therefore limiting the issue as to the form of celebration, and 
giving a reminder of the force and requirement, even in these instances, of 
the usual conditions for validity. Consequently, a marriage entered into by a 
Catholic and a non-Catholic of an Eastern Church, following the form of 
that Church, could be valid even though some condition for validity ac
cording to the law of the Eastern Church might be lacking , provided that 
the conditions for validity in canon law had been fulfilled. 

A second special case refers to a person baptized in the Catholic 
Church or received therein who later leaves the Church by a formal act. In 
that case, the CIC expressly indicates a) that there is no impediment to 
entering into marriage with a non-baptized person (c. 1086 § 1); b) that 
there is no prohibition against entering into marriage with a baptized per
son non-Catholic (c. 1124); and c) that canonical form is not obligatory 
(c. 1117). However, in c. 1059 the Church does not free the parties from 
being subject to the norms on marriage. Could it be that, although they are 
dispensed from the form and obstacles to marrying a non-Catholic, the 
Church claims they are still subject to the other marriage norms in canon 
law? Would the impediments be enforceable against them if they entered 
into marriage with a non-Catholic? Or does it mean that their marriage 
should be governed by the civil or religious system that they belong to, 
and that they would remain totally outside the canon law marriage system 
(but still within natural law, which governs all systems)? 

It may seem that when the law states that some specific precepts are 
not obligatory (cc. 1086 § 1, 1124 and 1117, previously cited), it suggests 
that all the others are obligatory. Yet it does not seem reasonable that the 
legislator should not obligate certain subjects, (subjects formally ex
cepted), with reference to disparity of cult, mixed marriages and cano
nical form , and intend at the same time to keep them subject to the 
remainder of the matrimonial system. If, however, the legislator's inten
tion seems to be for a person who has ceased to consider himself Catholic, 
since it would be difficult for that person to have access to the Church (to 
seek a dispensation or permission, or to celebrate marriage canonically), 
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to avoid pitfalls or difficulties in exercising the ius connubii, then it is 
reasonable to think that in the mens legislatoris there was no intention to 
reserve jurisdiction over the marriage of such a person. Curiously enough, 
the Church itself exempts the parties from obligation precisely in the most 
serious instances, such as disparity of cult or the requirement of form, this 
seems to suggest that if the more important item is granted, the lesser 
item is included. And so perhaps we may conclude that basically this is 
not a situation of dispensation a iure in three specific instances, but 
rather a true exemption from the jurisdiction of canon law on marriage. It 
would have been clearer if the exception of a person who has left the 
Church by formal act had been included in this canon. 

2. Juridical order and judicial moment 

With respect to the Church's jurisdiction in judicial matters, it is im
portant to remember the principle established in c. 1671 when it states 
that "matrimonial cases of the baptized belong by their own right to the 
ecclesiastical judge." According to that text and what we have said so far, 
the following criteria may perhaps be established: a) The Church has di
rect jurisdiction to judge the marriage of any of her faithful because of 
their condition as faithful, because the ius connubii as a fundamental 
right of the faithful, may demand the administration of justice in casu; be
cause of the cura animarum as the first responsibility of the Church; be
cause of the effects of marriage on family and any children; and for the 
social repercussions of marriage. b) To those reasons we may add the sac
ramentality of marriage when it is celebrated between two baptized per
sons. c) Because of the sacramental dignity of marriage, the Church can 
know by direct jurisdiction the nullity or the validity of marriage cele
brated between two Christians, even if neither is Catholic, although it 
does not usually exercise this jurisdiction unless one of the parties wishes 
to be received into the Catholic Church or wishes to marry a Catholic, (by 
virtue of the connection of the case with the salus animarum of one of 
its faithful). d) Regarding the marriage of a non-baptized person to an
other non-baptized person or to a non-Catholic Christian, there are three 
principal foundations, previously noted, for the Church to hear a case. Be
cause of the matter there would be a related foundation based on natural 
content, and the Church has always had the right to interpret it,4 and on 
the legal potential of any marriage to become a sacrament through the 
baptism of the spouses. Because of the subjects there would be an indi
rect but immediate foundation if there was a connection with the salus 
animarum of any of her faithful, 5 as in the preceding paragraph. In those 
cases also the Church has an interest in being reassured about the "state 

4. Cf. M. CONTE A CORONATA, Compendium Juris Canonici, III (Turin-Rome 1949), p .  410. 
5. Cf. F.X. WERNZ- P. VIDAL, [us Canonicum, V (Rome 1946), p. 78. 
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of freedom" of the non-Catholic party, and consequently, in having moral 
certainty about the sufficiency of a possible nullity of the previous bond 
under the principles of natural law or, if applicable, divine-positive law. 
Thus the Church would not judge those cases unless they had some rela
tionship with the marital situation ( or an irregularity) of a Catholic faith
ful, in other words, the Church would judge them only when it was 
necessary to know something about the situation of a Church member. 
And indeed, there are no known precedents for the Church's intervention 
in natural marriages where there is no connection with one of her faithful. 
e) With regard to someone who has formally defected from the Church 
and has married a non-Catholic, again the question could be raised about 
exemption from jurisdiction in matrimonial matters. It appears correct to 
understand that the nullity of that marriage should be heard by the civil or 
religious system under which the marriage was entered into, except for 
specific situations with some connection to a Catholic person. 

A different and interesting question, although it does not belong 
here, is what procedural and substantive norms should be used when 
hearing cases of marriage entered into between non-Catholics. With re
spect to procedural norms, see cc. 1476 and 1671, and the Signatura De
cree of May 28, 1993. 6 As for the substantive norms, there is a clear 
possibility of judging matters concerning natural law. That is the interpre
tation that seems should be made of the CPI Response of April 23, 1987, 
which states that the defect treated in c. 1103 may be applied to the mar
riage of non-Catholics. 7 The difficulty arises when there must be sufficient 
certainty to apply natural law in recto to a specific case or to discover 
which canons of the CIC strictly include principles of natural law so they 
may be directly applied, or to know whether the Church could judge a 
marriage between non-Catholics that had been declared null because it 
contravened any of the lawful requirements of positive law established for 
validity by the civil or religious system under which marriage had been en
tered into (for example, for a defect of substance in the established form 
that nevertheless did not contravene the principles of natural law). 

IV. CIVIL JURISDICTION 

The Church has never denied the jurisdiction of civil law over mar
riage, within the limits of natural law. Civil law may and should establish a 
just marriage system with norms that adequately determine and protect 

6. The bilingual text of the Decree and a brief commentary can be found in the article by 
R. RODRIGUEZ-OCANA, "Notas al decreto-declaraci6n del Signatura: lajurisdicci6n eclesiastica 
y los matrimonios de los acat6licos," in Ius Canonicum 68 (1994), pp. 651-659. 

7. The bilingual text of the Decree and a brief commentary can be found in a titular 
article, "El miedo en el matrimonio entre acat6licos (Commentario a la Respuesta de la C. P. 
para la Interpretaci6n del CIC, del 23.IV.1987)," in Ius Canonicum, 59 (1990), pp. 153-162. 

1091 



c. 1059 Bk IV. Pt. I. The Sacraments BANARES 

the content of the marriage covenant, and its constitutive and judicial mo
ments. What the Church is doing in this canon, since it, too, has original 
jurisdiction and marriage forms an important part of the being and doings 
of the Church and her faithful, is claiming for herself primary jurisdiction 
over the marriage of her faithful. This leads to the understanding that the 
State's jurisdiction over marriage is subsidiary to religious jurisdiction, 
within the limits of natural law and the common good, when there is a spe
cific legal system for marriage within a given religion. 

In addition, in this canon the Church expressly indicates the jurisdic
tion of civil law over the merely civil effects of marriage. By those effects 
is understood all which do not directly affect its substance such as regis
tration, dowry, the financial arrangements of the spouses, the surname of 
the wife and children, residence, tax status, transactions involving assets, 
wills, testaments and inheritances, and so forth. 
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1060 Matrimonium gaudet favore iuris; quare in dubio stan
dum est pro valore matrimonii, donec contrarium probe
tur. 

Marriage enjoys the favor of law. Consequently, in doubt the validity of a 
marriage must be upheld until the contrary is proven. 

SOURCES: c. 1014; Prus PP. XII, Alloc., 3 oct. 1941 (AAS 33 [1941] 421-
426); CodCom Resp. III, 26 iun. 1947 (AAS 39 [1947] 374) 

CROSS REFERENCES: 

COMMENTARY 

Juan Ignacio Baiiares 

1. CIC/1917 and CIC 

The text of this canon has remained the same as it was in c. 1014 of 
CIC/1917, 1 even in its literal wording, except for the elimination of the 
final phrase that said, "salvo praescripto can. 1127." Canon 1127 was liter
ally retained in current c. 1150, which establishes that "in a doubtful mat
ter the privilege of the faith enjoys the favor of the law." At the end of this 
commentary, we shall assess the elimination. 

2. ''Favor iuris" and the matrimonial order 

It is important to point out the position of this canon in the overall 
arrangement of the Code. It is placed at the very beginning of the title on 
marriage, before ch. I, where the description of the essential elements of 
the marriage covenant are placed (cc. 1055-1057), and the juridical princi
ples that must shape its treatment at the constitutive and/or judicial mo
ment (cc. 1058-1062). 

From this first observation, we may understand the following: a) The 
legislator considers the establishment and/or vital development of mar
riage to be a particularly important value; b J The system gives it such 
value because of its immediate connection in substance to what marriage 
is about; c) This value must be understood as shaping the entire marriage 

1. Cf. P. Gasparri, Tractatus Canonicus de Matrimonio, I (Typis polyglottis Vaticanis 
1932), pp. 24-27. 
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juridical order, which in the CIC is developed next, and not only as a pecu
liar characteristic in the procedural treatment of causes for nullity. Hence 
it can be said that the favor matrimonii principle influences many sub
stantive and procedural norms ref erring to preparation for marriage and 
the establishment of the marital bond and to the resolution of doubts aris
ing about validity. 2 

3. ''Favor iuris" and "ius connubii" 

In the light of the first canons on marriage, it is clear that the specific 
bonding relationship is anchored in the anthropological structure of 
human beings considered in the sexual modalization of man and woman, 
and has been raised to the condition of sacrament when the marriage 
takes place between baptized persons. We must also emphasize the partic
ular elements required by the tendency arising from the inclinatio natu
ralis and from the complementarity of the sexes. And we must further 
emphasize that this relationship can only be constituted in the mutual con
sent of the man and woman who give and receive each other as spouses. 
We must also repeat that ius connubii is a human right and a fundamental 
right of the faithful (see introduction to the title, and commentaries to 
cc. 1055-1058). 

And finally, we could say that the entire canonical marriage system, 
and every marriage system under any law, should be understood as the 
necessary development of norms to enable full use of the right to marry 
that belongs to all human beings. The reason for norms on impediments, 
form, regulation of the act of consent or matrimonial causes, etc., is to 
protect and facilitate the exercise of the ius connubii. And that is due to 
the value of marriage and of human dignity. 

4. "Favor iuris" as a presumption of the law 

Favor of law with respect to marriage is, of course, stated relative to 
the total marriage juridical system. At the same time the legislator has also 
tried explicitly to specify the application of the principle to the judicial 
moment, when reasonable doubt persists about nullity. Although favor of 
law cannot be reduced to the sole presumption of the validity of the bond 
apparently entered into, after it has been specified in the canonical text, 
we do need to address comments specifically on this mention of favor of 
law. 

2. Cf. F.R. AZNAR-GIL, El Nuevo Derecho Matrimonial Canonico, 2nd ed. (Salamanca 
1985), p. 126. 
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This could be an instance of a different immediate principle derived 
from the general principle of favor of law: the validity of a juridical act al
legedly performed in accordance with law and derived therefrom, making 
the burden of proof fall upon the person who seeks a declaration of nullity 
of the impugned act. Since in the preceding canon, however, it was joined 
to the principle of "matrimonium gaudet favore iuris" and since it was also 
joined by the particle "quare" ("quare in dubio standum est pro valore mat
rimonii"), it might give the impression that favor of law should be trans
lated into "something more" than a presumption, as if a pro nullitate 
decision implied an "error in the system." Such a point of view, which 
would tend to raise the natural "level of requirement" of a judge's moral 
certainty, is necessarily false, for the Code itself states, "donec contrarium 
probetur." Thus this is nothing more than a iuris tantum presumption that 
a judge must remember when handing down his decision. Why then did the 
legislator want to present this presumption when establishing the principle 
of favor iuris for marriage? Perhaps for the importance of marriage juris
prudence to persons and to society, and to facilitate ab initio the unity of 
jurisprudence and emphasize the need for the certainty of the person judg
ing to be based on proved facts, to avoid a radice the danger of giving ju
ridical effect to a merely subjective certainty of either the parties or the 
judge. In fact, during the reform of the Code, when various proposals were 
received to eliminate or mitigate this principle, the question was sent to the 
Plenary Session of Cardinals, who unanimously decided to retain it. 3 That 
decision was the basis for rejecting a later, new suggestion coming from a 
Cardinal.4 

a) ''Favor iuris" and ''favor libertatis " 

It is important to dwell a little more on this point, for sometimes the 
question has been studied with a somewhat dialectical focus. From such a 
point of view, marriage tends to be seen as an institution with the parties 
free to form a new bond after litigation. But the legislator would be opting 
to protect the value of an established marriage against a hypothetical 
favor libertatis with respect to again exercising the ius connubii. Indeed, 
doctrinal voices have been raised to suggest eliminatingfavor iuris for a 
marriage apparently entered into, or even transforming it into the afore
mentionedfavor libertatis. 5 

Even when favor of law with respect to the a prior bond is defended, 
arguments are frequently and perhaps excessively made from the point of 
view of the social values and stability of marriage, and with an attitude of 
wariness or suspicion toward the concrete subjects. However, perhaps 
we can look at the favor matrimonii from the point of view of the ius 

3. Cf. Comm. 9 (1977), p. 128, and 10 (1978), p. 126. 
4. Cf. Relatio 1981, pp. 246-247. 
5. A brief and well-founded criticism can be found in J. FORNES, Derecho matrimonial 

Canonico (Madrid 1990), pp. 46-48. 
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connubii. The purpose of the marriage system to protect the freedom of 
the faithful to enter into marriage would be projected, after a marriage was 
established, in in facto esse, as protection of the act of freedom exercised 
by the parties. This would be not against their freedom, but as a conse
quence of afavor libertatis that, already exercised in a binding commit
ment, is translated into a defense of the commitment. Since the bond arises 
from the consent of the parties, the juridical system cannot ignore the man
ifested intention nor ignore the effects presumably sought when exercising 
the freedom to enter into marriage. Therefore, rather than a comparison 
between protecting the bond and protecting the freedom of the bonded 
persons, it would simply be a coherent development of the ius connubii 
after it was exercised according to law. 

b) Content and socio-ecclesial relevance of marriage 

This view of the matter does not detract from the arguments made 
from the point of view of the richness of marriage and its content, its an
chor in anthropology, its theological consideration, its value as a basic 
social institution in the civil and ecclesial worlds. 6 This view rather empha
sizes that marriage is a social good, a vocational path, etc., because it re
sponds to and respects the human and supernatural conditions of each 
person. If marriage is an important part of the common civil and ecclesial 
good, it is precisely because of a person's importance in the richest and 
most peculiar of the primary social manifestations. Also, marriage never 
exists in the abstract, only in specific spouses. Thus the legislator's general 
disposition to value and protect marriage must be understood as a particu
lar placement of value on its being specifically exercised by the faithful. 

Perhaps that is why it is not right to base this principle solely on the 
defense of indissolubility. Although explicit reference is made to the pos
sibility of entering into a new marriage, that is only a consequential de
fense and it appears at a second moment. The principle itself is perhaps 
more related to institutional respect and protection of the parties' inten
tion. In the end, this is not a question of being able to or not being able to 
remarry in spite of a prior bond, which would directly affect indissolubil
ity, but of considering whether or not the marriage itself exists that conse
quently would be an obstacle to establishing a later bond. If a marriage 
does not exist, there is no need to defend indissolubility because there is 
no subject, no substance. 

Lastly, favor iuris must be translated into a simple presumption 
(iuris tantum), for in deciding a case, justice can only be pro rei veritate. 
It is possible for conflicts to exist between the internal and external fo
rums, but the legislator deems that the importance of the matter, juridical 
security, the impossibility of evaluating the subjective pressure of opinions, 

6. Cf. J.M. MANS PUIGARNAU, Derecho Matrimonial Canonico, vol. 1 (Barcelona 1959), 
pp. 21-23. 
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and the operation of formal and substantive procedural requirements de
mand protection for what appears to be real, according to the facts. And if 
action is taken against the will of the affected subjects, the response can be 
that action is taken in accordance with the intention presumably mani
fested by the subjects and after analyzing all pertinent allegations in the 
process. However, this presumption is conditioned by the peculiar nature 
of cases ref erring to the status of persons, for they never become an ad
judged matter (cf. c. 1643); they therefore remain open to the possibility of 
a new consideration at the seat of justice. 

c) Elements of the supposition of fact 

With respect to the supposition of fact required before the presump
tion can act, the following are required: a) The relationship must have had 
a formal beginning, understood as such by the parties. b) There must be a 
question of establishing a juridical relationship. c) The juridical formality 
must present a true appearance of marriage. If nothing truly marital has 
existed, there is no fact upon which to base a presumption. In the case of 
simple cohabitation, for example, or a so-called legal union between ho
mosexuals, the presumption has no object. A different matter is the dif
ficulty in some cases of proving that a marriage was celebrated, or 
derivatively, the condition of spouses. Such a difficulty does not directly 
affect the presumption, but does affect proof of the supposition of fact 
protected thereby. 

With respect to applying the procedural principle, the following are 
obviously necessary: a) At the end of the case, the judge must still have 
some doubt about the validity of the marriage entered into, for if the mar
riage is valid, no presumption is necessary. b) The judge may not have 
reached moral certainty about the nullity of the impugned marriage, for if 
nullity is certain, presumption ceases to operate as such. c) The doubt 
may be of fact or of law. d) Lastly, when there are various marriages of a 
single party, presumption should be applied successively to each of the 
marriages apparently entered into, starting with the first. In a Response 
dated June 26, 194 77 on the validity of a marriage, the CPI stated that 
where there is positive and unresolvable doubt, the judgment should come 
down on the nullity of a later marriage "dummodo causa definiatur ad or
dinarium tramiten iuris." 

5. ''Favor iuris" of marriage and ''privilegiumfidei" 

As we indicated at the beginning of this commentary, this canon 
omits explicit mention that privilegium fidei prevails over favor matri
monii. This supposition of fact will hold when there is doubt about a 

7. AAS 39 (1947), p. 374. 
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marriage entered into by two non-baptized persons, one of whom has later 
received baptism with the other requisites established by law ( cc. 1142-
1150). Doctrine finds that, in spite of the fact that the legislator did not di
rectly mention a possible conflict between the two canons, favor fidei 
would continue to prevail over favor of marriage. 

In this case there must be various interrelated elements. First, just as 
the validity of a marriage between baptized persons may be presumed, es
pecially persons who have entered into marriage under canon law due to 
the care and guarantees required by the system in preparing for marriage, 
the presumption loses force when a marriage is entered into under the ju
risdiction of a different system. Second, a non-sacramental marriage can 
be dissolved with just cause by Church authority, and a lesser power is 
subsumed under a greater. Furthermore, the connection with the marital 
situation of a faithful Catholic comes into play .. Finally, the role of faith is 
relevant, the role of the Christian life of a member of the faithful as a 
spouse and as the foundation for a family. The exercising of ius connubii 
by a member of the faithful is designed to achieve an improvement, a ben
efit, with respect to the member's faith with regard to his conjugal and 
family situation. It is this new situation of the Catholic faithful that intro
duces the specific content of the right to enter into marriage as a funda
mental right of the faithful, at the supernatural level of one's Christian 
being and ecclesial mission. Therefore, also, the presumption must be in 
favor of faith, a position that is presupposed in the juridical figure under 
consideration. That which enjoys favor of law is not the nullity of mar
riage, but the privilege of faith when there is doubt about the validity of a 
prior bond. 

After all, this is not the dissolution of a marriage entered into before 
baptism, but a legal presumption, in case of doubt, with respect to the nul
lity of a marriage, and that makes dissolution of the doubtful bond unnec
essary. Obviously, there could be proof to the contrary, which would be no 
obstacle to dissolution if there were a just and proportionate reason. 
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Tit. VII. Marriage c. 1061 

§ 1. Matrirnoniurn inter baptizatos validurn dicitur raturn 
tanturn, si non est consurnrnaturn; raturn et consurn
rnaturn, si coniuges inter se hurnano rnodo posuerunt 
coniugalern acturn per se apturn ad prolis generatio
nern, ad quern natura sua ordinatur rnatrirnoniurn, et 
quo coniuges fiunt una caro. 

§ 2. Celebrato rnatrirnonio, si coniuges cohabitaverint, 
praesurnitur consurnrnatio, donec contrariurn probe
tur. 

§ 3. Matrirnoniurn invalidurn dicitur putativurn, si bona 
fide ab una saltern parte celebraturn fuerit, donec 
utraque pars de eiusdern nullitate certa evadat. 

§ 1. A valid marriage between baptised persons is said to be merely rati
fied, if it is not consummated; ratified and consummated, if the 
spouses have in a human manner engaged together in a conjugal act 
in itself apt for the generation of offspring: to this act marriage is by 
its nature ordered and by it the spouses become one flesh. 

§ 2. If the spouses have lived together after the celebration of their mar
riage, consummation is presumed until the contrary is proven. 

§ 3. An invalid marriage is said to be putative if it has been celebrated in 
good faith by at least one party. It ceases to be such when both par
ties become certain of its nullity. 

SOURCES: § 1: c. 1015 § 1; GS 49 
§ 2: C. 1015 § 2 
§ 3: c. 1015 § 4; CodCom Resp. II, 26 iun. 1947 (AAS 39 [1947] 
374) 

CROSS REFERENCES: 

COMMENTARY 

Juan Ignacio Baiiares 

1. Meaning of the canon 

This canon explains the meaning of terms traditionally used in canon 
law to designate certain types of marriage. The elements that primarily 
come into play and give rise to these terms are the following: in a valid and 
sacramental marriage, whether it is or is not consummated; in a null 
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marriage, the good faith of at least one of the parties. Secondarily, how
ever, if the spouses have cohabited after entering into marriage, the con
cept and requirements of consummation are presumed. There are, then, 
two different questions that are apparently incidental, but actually have 
clear and undisputed juridical relevance, the fact that they are considered 
obliquely does not obscure the recognition of the relevance. 

2. Canon 1015 ofCIC/1917 

In theory, the text of the current c. 106 1 includes the meaning of 
c. 1015 of CJC/19171 almost literally. However, we note one suppression, 
two insignificant changes and a clarifying innovation that we shall cover 
later. The item eliminated is the old § 3, which described a valid marriage 
between non-baptized persons as "legitimate. "2 The reasons were rather 
practical and technical than anthropological or derived from a require
ment for greater or better justice. The specific reasons that led the consul
tors of the relevant coetus to propose eliminating it were the following: 
a) It is not necessary to define every type of marriage. b) The term is self
explanatory. c) No peculiar juridical effect is attributed to the term that is 
not also true of a valid marriage. d) No technical definition is needed be
cause the term does not appear elsewhere in the Code.3 

Furthermore, legitimate is a term that had already been coined and 
is also used in other areas of law, not only in marriage law nor exclusively 
with this meaning. Therefore, elimination of the term helps us to avoid 
possible confusion. It is not easy to understand why such a broad adjec
tive as "legitimate" should be used only for the marriage of non-baptized 
persons. Even in CJC/1917 the term "legitimate" was sometimes used as a 
synonym for "valid" (cf. cc. 232 § 2,2°, 331 § 1,1°, 504 and 1075,1° CIC/ 
1917). However, if a marriage is between non-baptized persons, that fact is 
usually indicated. In fact, by saying "valid marriage, "  or even only "mar
riage, "  "valid" is substituted for "legitimate," which is then unnecessary. In 
the end, there is no problem if doctrine continues to use the old term "le
gitimate" when systematically developing the subject matter, it will no 
doubt still be understood, although it seems that the term is already begin
ning to disappear. 

The insignificant changes refer to how the first paragraph of the 
canon is expressed. The old text said, "matrimonium baptizatorum 

1. Cf. A. BLAT, Commentarium Textus Codicis Juris Canonici, Liber III, Pars I (Rome 
1920),  pp. 502-503; F.X. WERNZ-P. VIDAL, Jus Canonicum, V (Rome 1946), pp. 19-24; 
P. GASPARRI, Tractatus Canonicus de Matrimonio, I (Typis polyglottis Vaticanis 1932), 
pp. 38-39. 

2. Cf. TH.M. VLAMING (L. BENDER), Praelectiones Juris Matrimonii, 4th ed. (Bussum 
1950), p. 42. 

3. Cf. Comm. 9 (1977), p. 128. 
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validum dicitur ratum, si nondum consummatione completum est"; the 
text of the new canon says, "matrimonium inter baptizatos validum dicitur 
ratum tantum, si non est consummatum." Therefore, with respect to deter
mining the type of marriage to which this supposition refers, precision has 
been gained. It seems that CIC/1917 intended to refer to the marriage of 
baptized persons "with each other," and not to the marriage of a baptized 
person with a non-baptized person. That can be deduced from the com
mon interpretation of doctrine and from the fact that the legislator of CIC/ 
1917 was interested in reserving the term "ratified" for sacramental mar
riages, since previously any unconsummated marriage, sacramental or 
not, was described as ratified. 

The next change is the substitution of "non est consummatum" for 
"consummatione completum est." Here too there are no substantive rea
sons for the change, but rather juridical and technical reasons so as not to 
give the impression that if a marriage "completum est consummatione," it 
is "incompletum sine consummatione, " which would give excessive 
weight to consummation with reference to constitution of the bond as the 
essence of marriage in facto esse. It is certainly true and well known that 
consummation is relevant and significant to the sacramental dignity of 
marriage,and it particularly strengthens the bond. That means, sensu con
trario, that a marriage may be dissolved if the sacramental marriage has 
not yet achieved its full significance through consummation. Thus we can 
in truth say that consummation is related to the possibility of dissolving 
the sacramental bond. However, relating it to the constitutive moment of 
the marital bond should be avoided. 4 

3. The principal innovation in this canon 

Apart from the changes that are basically intended to clarify termi
nology or make it more precise, this canon brings an important innovation 
because it resolves an old problem in interpreting the scope of the norm. 
Specifically, the old Code text described consummation "si inter coniuges 
locum habuerit coniugalis actus, ad quern natura sua ordinatur contractus 
matrimonialis et quo coniuges fiunt una caro." The present text clarifies 
that there is consummation "si coniuges inter se humano modo posuerunt 
coniugalem actum per se aptum ad prolis generationem, ad quern natura 
sua ordinatur matrimonium, et quo coniuges fiunt una caro." This means 
that: a) It was preferred to avoid the term contractus to refer to the mar
riage covenant and to substitute matrimonium for it, which is consistent 
with the legislator's intention in the latest reform of the Code (see intro
duction to tit. VII and commentary on c. 1055). b) The conjugal act should 
be sufficient per se to engender; the explanation might be considered 

4. Cf. ibid. , p. 129. 
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superfluous, but it does illuminate the juridical concept of impotence in 
c. 1084 § 1. c) The act must be performed in a human manner, with the use 
of reason and free will. 

The requisite of "in a human manner" ("humano modo") resolves 
some cases where offspring were engendered, but through an anomalous 
consummatory act. Perhaps the precept is stated positively because the 
intention is to delimit the suppositions of fact. What we have is a mini
mum of rationality, free will and normality that allows the human act to be 
described for content and performance. It is human because one is aware 
of what one is doing and has been advised about the act. It is human be
cause it does not harm the personal freedom of the other spouse. And it is 
human because it respects the natural order of the act itself, and does not 
objectively contradict it. Thus any irrational, violent, gravely dispropor
tionate or unnatural act is excluded. And any act in which those traits are 
absent, even if it is not perfect or fully performed, is acceptable, that 
means any act done freely, even if free will is somewhat diminished, as 
long as it is not absent. Considering the content of ius connubii and its 
projection in facto, restrictive norms must be strictly applied. 

Such a concept of consummation effectively stills accusations of 
being too physical, too objective or too institutional, and introduces the 
necessary reference to the behavior of the parties. At the same time, it is 
clear that a so-called "spiritual" or "existential" consummation, which 
could only be achieved with the fullness of human and Christian maturity 
of the spouses, cannot be required. Such a requirement would definitely 
prejudice weaker members of the faithful, people moralists used to call 
rude, and would unjustly raise the level of objective perfection of the sac
ramental significance. It would at the same time lower the theological 
content of the conjugal act, depriving it of effect by in fact postponing the 
perfective moment of the sacramentality of the bond until some indefinite 
and indefinable time. In addition to the harm to ius connubii as a funda
mental right of the faithful, that is, in sinu Ecclesiae, as a sacrament, 
there would also be a contradiction with traditional theological and ca
nonical doctrine. The consequence would be to convert every marriage 
into a form of "legalized open cohabitation." The importance of limiting 
the concept of consummation is closely related to the peculiar strength of 
the bond and the consequent impossibility of dissolution (cf. c. 1141). 

4. The presumption of consummation 

The second paragraph of the canon states that consummation must 
be presumed if the spouses have cohabited after entering into marriage. 
Such a presumption presupposes the following: a) A valid marriage was 
established. That would not be the case, for example, if the spouses had 
not cohabited after a marriage previously, and invalidly entered into 
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between them, had not been convalidated. It would also not be the case if 
two persons obligated to observe canonical form should first try to have a 
civil marriage and later a canonical marriage, but never cohabited after 
the canonical marriage, the reason being that the first union was not a 
marriage and therefore there could be no consummation. b J The marriage 
must be sacramental. There could be, therefore, no juridical concept of 
consummation if the parties validly entered into a non-sacramental mar
riage and after each was baptized, they did not cohabit. c J It should not be 
deduced contrario sensu that proof of non-cohabitation implies proof that 
the marriage was not consummated; in other words, this is a legal pre
sumption in favor of consummation if there is cohabitation, not in favor of 
non-consummation if there is no cohabitation. That is because of the diffi
culty that could arise in some cases to prove there was no cohabitation. It 
would be another matter if the fact of the physical impossibility of being 
together after marriage were proved. d) As explicitly stated in the text of 
the canon, here we have a presumption iuris tantum, which admits proof 
to the contrary, as occurs so often in impotence cases. 

5. Invalid marriage entered into in good faith 

The third paragraph of the canon determines the meaning of a spe
cific term depending on the subjective situation of persons who have in
validly entered into marriage. For a marriage to be described as "putative," 
there must first have been a celebration of the marriage. Here there is a 
question as to the form of the required celebration. Would any form of cel
ebration be sufficient? Would the subjective criteria of the parties be suffi
cient? Would marriages entered into with a defect of form be excluded? 

In a Response on January 26, 1949,5 the CPI stated that, to apply this 
supposition, the celebration must have taken place coram Ecclesia. That 
presupposes following the form established by canon law (and this Re
sponse is cited as the sole source outside the code of this paragraph of 
c. 1061). The statement may be somewhat surprising since the third para
graph of this canon does not refer to marriage between baptized persons; 
it makes no express mention of them, in contrast to the first paragraph. Al
though it is consistent with the tenor of the canon, which refers to the 
presumption of a valid marriage (§ 1), and invalid marriage (§ 2), it is still 
true that in the third paragraph there is no express limitation of the scope 
of the term "putative" to marriage between baptized persons. On the other 
hand, when the Response requires canonical form, it does not completely 
exclude non-baptized persons for they would be included under the case 
of persons who married a Catholic in the Church. On the other hand, bap
tized non-Catholics would be excluded unless they entered into marriage 

5. AAS 41 (1949), p. 158. 
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in the Catholic Church. There would still remain the difficulty of clarifying 
the position of a Catholic who entered into marriage with a non-Catholic 
of the Eastern rite following the form of that religious confession, which 
the Church admits as valid. 

In any case, the Response makes the following assumptions: a) The 
first criterion for applying the presumption should be that of form, specifi
cally determined by the canonical form of the celebration of the marriage 
entered into. b) For this purpose the subjective condition of the parties as 
Catholics, non-Catholics, baptized or not, would not be relevant. c) Not 
covered by this presumption are those who are obligated to use the canon
ical form and in good or bad faith enter into marriage outside canonical 
form; in such a case it would be not so much a null marriage as a non
existent marriage (the first opinion of the consultors in the respective coe
tus changed6 on this point). d) Persons entering into marriage with com
plete absence of form, whether ordinary or extraordinary, are also not 
included in this presumption, for there must be some kind of celebration 
that could provide the occasion for considering good faith, at least by one 
of the parties, in celebrating a marriage before the Church. e) However, 
doctrine agrees that even with a defect of substance, a marriage entered 
into canonically may be called putative, for that would not impede the sec
ond requirement of good faith by the parties; theoretically, it might even 
justify it. 

In conclusion, it is clear that the first element (invalidity of a mar
riage) must be understood to be linked to the objectivity of the formal 
type of celebration. On the other hand, the second element of this figure 
explicitly refers to the subjective will of the parties when it requires that 
marriage be celebrated "in good faith by at least one party." It seems that 
in this case, "in good faith" is simply meant to indicate that both parties, or 
at least one party, when celebrating marriage before the Church, must 
hold the conviction that they are truly becoming the spouse of the other 
party. The term is relevant precisely for a person who acted in good faith 
and who lives in good faith as a spouse. And also for that reason the term 
"putative marriage" ceases to be applicable at the moment both spouses 
become certain of nullity. From a juridical point of view, certainty obtains 
with the declaration of nullity according to law. 

The practical dimension of a putative marriage is basically related to 
the legitimate filiation of any offspring conceived (see cc. 1137-1140 and 
the commentaries thereon). Although in the Code discrimination against 
illegitimate children has been avoided, the legislator has wished to main
tain the concept of "legitimate" expressly to safeguard the sanctity of mar
riage and to permit, if suitable, any norms that might be established in 
particular law.7 

6. Cf. ibid., p. 130-131. 
7. Cf. Relatio (1981), p. 264; Comm. 10 (1978), p. 106. 
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1062 

Tit. VII. Marriage c. 1062 

§ 1. Matrimonii promissio sive unilateralis sive bilatera
lis, quam sponsalia vocant, regitur iure particulari, 
quod ab Episcoporum conferentia, habita ratione 
consuetudinum et legum civilium, si quae sint, statu
tum fuit. 

§ 2 . Ex matrimonii promissione non datur actio ad peten
dam matrimonii celebrationem; datur tamen ad repa
rationem damnorum, si qua debeatur. 

§ 1. A promise of marriage, whether unilateral or bilateral, called an en
gagement, is governed by the particular Law which the Bishops' Con
ference has enacted after consideration of such customs and civil 
laws as may exist. 

§ 2. No right of action to request the celebration of marriage arises from a 
promise of marriage, but there does arise an action for such repara
tion of harm as may be due. 

SOURCES: § l: c. 1017 § 1 
§ 2: c. 1017 § 3; Cod Com Resp. IV, 1-2, 2-3 iun. 194 7 (AAS 39 
[1947] 345) 

CROSS REFERENCES: 

COMMENTARY ------

Juan Ignacio Banares 

1. Promise of marriage 

The institution of the formal engagement to marry has enjoyed a long 
canonical tradition. 1 Although in many places at present it is used less 
than in earlier periods, it is reasonable to retain a juridical regulation that 
defines its limitations. First, it has been used for centuries. Second, since 
it depends upon collective custom and personal preferences, some of the 
faithful may wish to have a formal engagement. 2 Third, it is definitely con
sensual in both origin and content and linked to a will to marry. It is a uni
lateral or bilateral commitment ( a promise) supported by a will to enter 
into marriage in the future with a certain and determinate person. Thence 

1. Cf. F.X. WERNZ-P. VIDAL, Jus Canonicum, V (Rome 1946), pp. 99-139 (especially 102-
106). 

2. Cf. Comm 9 (1977), p. 131. 
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we may deduce the following: a) It is the fruit of an act of free will. b) Its 
direct object is to express a will to enter into marriage. c) Consequently, it 
may be understood to be a right derived from ius connubii in the process 
of forming the will to enter into marriage. d) The intent of the promise is 
to produce certain juridical effects related to a possible future marriage. 
For all of the above reasons, the legislator has retained the juridical treat
ment of this formula, while accommodating it to the needs of and/or suit
ability for the present time. 

The fundamental elements of the institution may be said to be the 
concept, the form of celebration, the scope of its effects, its relationship 
with the future marriage to which it is directed, and the connection with 
the pertinent civil law system. Those topics will be taken up next. 

2. The regulatory source 

With respect to this concept, naturally, nothing substantial has var
ied from the prior legislation. There is a promise of marriage; if it is bilat
eral, the promise may be called espousal, plight, troth, betrothal or 
engagement. 

Canon 1017 of CJC/1917 specifically established the form of celebra
tion, which is unique to the Latin Church. This canon, on the other hand, 
remits directly to the particular law that each Bishops' Conference should 
establish, taking into account any customs and civil laws. Therefore: a) It 
appears that the Bishops' Conferences are required to establish this par
ticular law, for theirs is not the potential power to create a juridical con
cept, but the regulation of an institution established by universal law. 
b) Bishops' Conferences must consider the sociological and civil juridical 
conditions of their respective territories, but no specific criteria are im
posed upon the Conferences to include the civil or sociological conditions 
in their norms or to be different from them. c) Therefore, there may be a 
normative system for the promise to marry that remits absolutely to civil 
law. The system could also partially remit to civil law. It could canonize 
customary practices. It could be partially or completely innovative with 
respect to the State system. It could even provide for differing forms that 
depended upon various laws or customs, different geographical areas, 
groups of faithful, or particular civil restrictions. We may cite as examples 
African countries where diverse traditions co-exist, or a federal state that 
includes different types of legislation on the matter. 

Canon 1017 of CJC/1917 referred only to the form of celebrating the 
promise, the requirements of the constitutive moment. The present 
canon, however, speaks generically and says that a promise of marriage 
"is governed by particular law ... " Does that mean that particular law may 
regulate something more than the form of celebration? Since the legislator 
does not restrict the scope of the regulations, that is a real possibility, for 

1106 



BANARES Tit. VII. Marriage c. 1062 

example, causes and types of cessation, rescission or revocation of the 
act, etc. In other words, particular law may regulate everything concern
ing the origin, formalities and extinction of the juridical concept. The only 
limits would be those established by natural law, and, therein, by limiting 
the effects of the promise. That is expressly stated in the second para
graph of this canon and it is the topic we shall consider next. 

3. Scope of the juridical definition of the promise 

Just as in the previous Code, the effects of the juridical concept are 
fixed by universal law with respect to two points, which are, first, the rela
tionship between the promise and the effective will to marry that is part of 
the act of consent, and second, regulations on any damages incurred due 
to failure to keep the promise. 

With respect to the first point, the canon clearly indicates that "no 
right of action to request the celebration of marriage arises from a prom
ise of marriage." The parallel canon of CIC/1917 specified, "although the 
promise is valid and there is no just reason to exempt the maker from 
keeping it." The current text has eliminated those two clauses, the one re
ferring to validity, perhaps because it is self-evident and a requirement of 
any juridical act. The other clause, ref erring to whether or not there is just 
cause for failure to keep the promise, was probably eliminated because it 
is understood that sufficient just cause for not marrying is no longer wish
ing to enter into the marriage. Since this is a question of present will to 
enter freely into marriage, it is difficult to discern what an unjust cause 
might be, for the sole effective cause of marriage is the free act of the 
party. It is hard to see any reason whatsoever to determine that a change 
of will is unjust; no one can have any right over that free act, not even by 
reason of a prior commitment. 

Thus the norm recalls a distinction that is rooted in natural law, the 
distinction between a promise for the future, and the present will that is 
required at the time of consent. It also recalls the distinction between a 
possible moral judgment of a specific act-the damages produced as a 
consequence of change of promise-and a strictly juridical consideration 
of its relevance to the intention to marry. One sector of doctrine opines 
that a moral obligation to enter into the future marriage arises from the 
promise.3 Other authors think that there can never be a strict obligation to 
marry because of the fundamentally consensual character of marriage in 
fieri. From that viewpoint, one could speak of an "alternative obligation:" 
either to fulfill the promise of celebrating the marriage agreed upon, or to 
compensate adequately for any damages derived from failure to fulfill the 

3. Cf. TH.M. VLAMING (L. BENDER), Praelectiones Juris Matrimonii, 4th ed. (Bussum 
1950), pp. 78-81.  
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promise. 4 Basically, however, even the term "alternative obligation" seems 
excessive. It could be understood as linked in some way to the will to 
marry, but it actually is a present manifestation of a foreseeable future will 
by which the duty to answer concretely for any prejudice caused to the 
other party is taken on as a consequence of acts derived from the expecta
tion. 5 

Different from the juridical obligation to enter into marriage, how
ever, is the question of the harmful effects that may be derived from fail
ure by one of the parties to fulfill the promise. Celebrating a betrothal 
gives rise to an action "for such reparation of harm as may be due," as pre
viously established in CIC/1917. The elements of this supposition are the 
following: a) The betrothal must have been celebrated (that is a given). 
The validity of the promise requires that the parties be capable, that there 
be no defect of will, and that the promise refer to a licit and juridically 
possible marriage. 6 b) There is a unilateral revocation of the will to marry 
with the consequent failure to fulfill the promise made. If the revocation is 
consensual, there is a rescission, with agreement between the parties over 
the effects of the rescission, and there is no harm "caused by failure to ful
fill." c) The failure to fulfill the promise must have directly caused preju
dice for the other party. In other words, an attempt is being made to make 
reparation for damages caused from specific acts intuitu matrimonii 
and directed in some way toward the future marriage. In fact, at present a 
promise to marry, especially when consisting of a betrothal in the strictest 
sense, mainly consists of a precaution, usually quantifiable, against a pos
sible revocation of the will to marry by the other party. This tendency to 
patrimonialize betrothal is strong evidence of the distinction with respect 
to consensual will per se, and it emphasizes the opinion that there is no 
obligation. 

The forum for the action will also ordinarily depend upon particular 
law. If legislation by the Bishops' Conference has canonized civil law on 
this point, civil law should be followed. If there is no civil law or legitimate 
custom on the matter, and a specific norm has been established, that norm 
will have to be followed. It may also be that particular law permits the use 
of either forum or requires permission of the local ordinary to go to civil 
courts. In any case, just as the first paragraph indicates that Bishops' Con
ferences must take local laws and customs into account when defining 
their norms, they must also take the local laws and customs into account 
to establish the proper channel for the action. Since these cases usually in
volve patrimonial or pecuniary matters ( or, at least, quantifiable matters) 

4. Cf. A. DE SMET, Tractatus Theologico-canonicus de Sponsalibus et Matr imonio, 4th ed. 
(Bruges 1927), pp. 4-29 (especially 17-22). 

5. Cf. G. DSSETII, La formazione progressiva del negozio matrimoniale canonico. 
Contributo alla dottr ina degli sponsali e del matrimonio condizionato (Bologna 1954). 

6. Cf. A. BERNARDEZ CANT6N, Compendia de Derecho Matrimonial Canonico, 5th ed. 
(Madrid 1986), p. 198. 
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they must especially take into account the fact that the State has more 
means available to force reparation of the harm caused. 

In art. 2 of the General Decree of November 21, 1986, the Spanish 
Conference of Bishops availed themselves of the authority granted them 
by this canon and established that "Spanish civil legislation in the Civil 
Code and in statutory legislation that regulates betrothals has the force of 
canon law, including the proviso of c. 1290." That canon refers to the jurid
ical regulation of contracts; it canonizes civil law on the matter unless 
contrary to divine law or to the express prescriptions of canon law. 
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CAPUT I 
De cura pastorali et de iis quae matrimonii 

celebrationi praemitti debent 

CHAPTER ! 
Pastoral Care and the Prerequisites for 

the Celebration of Marriage 

------- INTRODUCTION ------

Tomas Rincon-Perez 

1. The legislation in the 1917 Code included a number of juridical re
quirements that tended to guarantee a valid and lawful celebration of mar
riage. It also included some other requirements and recommendations 
that were pastoral in nature and invited the parties to become aware of 
the responsibility they were taking on and the sanctity of the sacrament 
they were celebrating. In addition to being concerned that the marriage be 
lawful and valid, the legislator of CJC/1917 was interested in other matters 
pertaining to preparation for marriage. It was a duty of the parish priest 
"ne omittat parochus," stated the old c. 1033) to instruct the spouses ade
quately on the sanctity of the sacrament of marriage, their mutual obliga
tions and the obligations of parents toward their children. Instruction was 
to be suited to the various conditions of the persons involved ("secundum 
diversam personarum conditionem"), reflecting not only good pedagogy, 
but tactful respect for ius connubii, which should in no case be compro
mised by a preparation that is always proper, but not absolutely necessary, 
unless ignorance might affect the fundamental nuclei of the marriage cov
enant. The parish priest was also obligated to exhort spouses strongly to 
confess their sins before celebrating marriage and to receive the Holy Eu
charist piously. 

Previously, in c. 1018, the legislator had imposed upon the parish 
priest the duty to instruct people prudently about the sacrament of mar
riage and the impediments thereto, and to discover whether the parties 
were sufficiently instructed in Christian doctrine (c. 1020 § 2). It is com
mon knowledge that shortly after CJC/1917 was promulgated, the Pontifi
cal Commission for interpreting the Code specified the scope of this due 
instruction requirement. The Commission came out with the exhortation 
to do everything possible to instruct believers in at least the elementary 
truths of Christian doctrine, but if the parties were not likely subjects, 
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"quodsi renuant, non est locus eos respuendi a matrimonio ad normam 
C. 1066."1 

It is certainly true that social circumstances today are very different 
from those in the early years of the century. Even the family has lost 
ground as the principal educator in the values of marriage. Finally, the 
level of the dechristianization of society is much higher. That is no obsta
cle, however, to the still effective force of the Pontifical Commission's re
sponse, since it is sensitively respectful of the every person's right to enter 
into marriage. 

It should not be deduced from what has been said so far that the old 
legislation was a model with regard to preparation for marriage. In addi
tion to the difference in social circumstances today, among which is the 
atmosphere of dechristianization, and perhaps because of that, the need 
for revising the legislation on the matter was felt in the preparatory phase 
of Vatican Council II. There were several proposals from bishops that 
were directed toward obtaining a more intense preparation for the sacra
ment of marriage. Those proposals did not, in fact, become a part of the 
conciliar documents, but they were kept in mind during the task of codifi
cation. 

After the Council, the Ritual for the Sacrament of Marriage was a key 
document. In the Spanish version, the Spanish bishops added a "doctrinal 
and pastoral orientation" with special importance given to the section on 
"preparation for marriage." 

As in other parts of the Catholic world, that was the beginning of a 
particular legislative process that was difficult to configure juridically. 
Since the legislation in CJC/1917 was considered insufficient, the new ver
sion was justified by a commendable desire to contribute to the worthy 
and fruitful celebration of the sacrament of marriage at a time when the 
dechristianization of society was becoming more and more widespread in 
the matter of marriage. 2 

The generally positive value of the new marriage legislation does not 
prevent us from also pointing out how much ambiguity it sometimes 
shows. Examples of this would be, when obligatory attendance at premar
ital courses or other forms of preparation is raised de facto to a canonical 
impediment; when an attempt is made to exclude baptized persons who 
are nonbelievers or non-practitioners from celebrating the sacrament 

l. AAS 10 (1918), p. 345. 
2. Cf. F.R. AzNAR GIL, La preparaci6n pastoral para la celebraci6n del sacramento del 

matrimonio en la legislaci6n particular espaiiola posconciliar (1977-1986) (Zaragoza 
1981). For the teachings and norms of the French, Spanish, Belgian, Italian and Swiss 
episcopates, cf. F. ALARC6N, El matrimonio celebrado sin fe (Almeria 1988), pp. 109-119; 
T. RINC6N-PEREZ, "Preparaci6n para el matrimonio y 'ius connubii'," in El matrimonio. 
Cuestiones de Derecho administrativo can6nico (IX Jornadas de la Asociaci6n Espanola 
de Canonistas) (Salamanca 1990), pp. 37-79. 
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under the assumption that the lack of personal faith is an insuperable ob
stacle for the validity of the sacrament; or when marriage in stages is rec
ommended, received religiously but not sacramentally.3 Many of these 
norms and the pastoral practices they invited were issued before the 1983 
Code became effective. Thus it is important to know the scope of the uni
versal legislation, by which particular norms are to be assessed. 

It is undeniable that current legislation, in contrast to CJC/1917, 
shows special attention to and interest in regulating this matter when it 
groups together in a single chapter all the norms that formerly were dis
persed, when it gives emphasis to the pastoral aspects and not just to the 
juridical aspects of preparation, and also when it requires a fruitful cele
bration of the sacrament. These norms are due to the conviction that 
Christian marriage is a path to sanctity, a special vocation within the 
Church, to achieve which Christian spouses "peculiari sacramento robo
rantur et veluti consecrantur" (GS 48). 

2. The title of the chapter is a good indication of the two great areas 
of subject matter included therein. First, there is the area that refers to 
pastoral care proper, and second, the area that refers to juridical prerequi
sites, aimed at a valid and lawful celebration of marriage. Also included as 
a precautionary norm is the requirement of obtaining permission from the 
local ordinary to assist at certain marriages (c. 1071). 

The three great subject areas covered by this chapter on preparation 
for marriage are the following: 

1) Norms on prematrimonial pastoral care 

2) Juridical prerequisites to ensure the validity and lawfulness of the 
marriage celebration 

3) The requirement of permission from the local ordinary for lawful 
assistance at a number of types of marriage as a precautionary measure to 
safeguard various values defined in c. 1071 

In summary, we could say that the chapter includes three types of 
measures: pastoral, juridical and precautionary. Naturally, these different 
types have a single didactic purpose, for the juridical aspect is not ex
cluded from the so-called pastoral measures, and the measures we have 
called juridical are still pastoral, or they are juridical prerequisites imbued 
with a pastoral nature. 

3. Cf. regarding these new pastoral options F. ALARC6N, El matrimonio . . .  , cit., pp. 37-49; 
cf. T. RINC6N-PEREZ, "El requisito de la fe personal para la conclusion del pacto conyugal 
entre bautizados, segun la Exh. Ap. 'Familiaris Consortia'," in Ius Canonicum 23 (1983), 
pp. 206-207. 
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1063 Pastores animarum obligatione tenentur curandi ut pro
pria ecclesiastica communitas christifidelibus assis
tentiam praebeat, qua status matrimonialis in spiritu 
christiano servetur et in perfectione progrediatur. Haec 
assistentia imprimis praebenda est: 
1 ° praedicatione, catechesi minoribus, iuvenibus et 

adultis aptata, immo usu instrumentorum communi
cationis socialis, quibus christifideles de significa
tione matrimonii christiani deque munere coniugum 
ac parentum christianorum instituantur; 

2° praeparatione personali ad matrimonium ineundum, 
qua sponsi ad novi sui status sanctitatem et officia 
disponantur; 

3° fructuosa liturgica matrimonii celebratione, qua elu
ceat coniuges mysterium unitatis et fecundi amoris 
inter Christum et Ecclesiam significare atque parti
cipare; 

4 ° auxilio coniugatis praestito, ut ipsi foedus coniugale 
fideliter servantes atque tuentes, ad sanctiorem in 
dies plenioremque in familia vitam ducendam perve
niant. 

Pastors of souls are obliged to ensure that their own church community 
provides for Christ's faithful the assistance by which the married state is 
preserved in its christian character and develops in perfection. This assis
tance is to be given principally: 
1° by preaching, by catechetical instruction adapted to children, young 

people and adults, indeed by the use of the means of social communi
cation, so that Christ's faithful are instructed in the meaning of chris
tian marriage and in the role of christian spouses and parents; 

2° by personal preparation for entering marriage, so that the spouses are 
disposed to the holiness and the obligations of their new state; 

3° by the fruitful celebration of the marriage liturgy, so that it clearly 
emerges that the spouses manifest, and participate in, the mystery of 
the unity and fruitful love between Christ and the Church; 

4 ° by the help given to those who have entered marriage, so that by 
faithfully observing and protecting their conjugal covenant, they may 
day by day achieve a holier and a fuller family life. 

SOURCES: 1 ° : cc. 1018, 1033; GS 47, 52 
2°: cc. 1018, 1033; CC 3; GS 52; OCM Prae 5 
3° : cc. 1018, 1033; SC 19, 59, 77; OCM Prae 6 
4°: cc. 1018, 1033; LG 41; GS 52 
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1064 Ordinarii loci est curare ut debite ordinetur eadem assis
tentia, auditis etiam, si opportunum videatur, viris et mu
lieribus experientia et peritia probatis. 

It is the responsibility of the local Ordinary to ensure that this assistance 
is duly organised. If it is considered opportune, he should consult with 
men and women of proven experience and expertise. 

SOURCES: 

CROSS REFERENCES: 

COMME NTARY ------

Tomas Rincon-Perez 

l. Present necessity of preparation for marriage 

"More than ever necessary in our times is preparation of young peo
ple for marriage and family life. In some countries it is still the families 
themselves that, according to ancient customs, pass on the values con
cerning married and family life to young people, and they do this through 
a gradual process of education or initiation. But the changes that have 
taken place within almost all modern societies demand that not only the 
family but also society and the Church should be involved in the effort of 
properly preparing young people for their future responsibilities." 

These authoritative words of Familiaris consortia, 66 are the best 
gloss of the two canons being discussed. The need for preparation, added 
the Pope, "is even more applicable to Christian marriage, which influences 
the holiness of large numbers of men and women. The Church must there
fore promote better and more intensive programs of marriage preparation, 
in order to eliminate as far as possible the difficulties that many married 
couples find themselves in, and even more in order to favor positively the 
establishing and maturing of successful marriages." 

In a speech before the participants of the Plenary Assembly of the 
Pontifical Council for the Family, on May 26, 1984, the Pope summarized 
this idea in the following way: "The future of humanity passes through the 
family. It is possible, however, to go farther, and say that the future of the 
family passes through adequate preparation." 
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2. General objectives of prematrimonial catechesis 

Even from a juridical point of view, it is important to emphasize the 
objectives that should govern all preparations for a Christian marriage, 
both preparation in general and the preparation that immediately pre
cedes the nuptials. It is important to point out that the horizon of prepara
tion is not limited to simple instruction on the aspects of marriage related 
to the validity or lawfulness of the marriage covenant. That certainly must 
not be overlooked. Preparation must, however, be open to a broader per
spective that contemplates marriage between baptized persons as a spe
cifically Christian vocation. This would be a peculiar path to sanctity that 
all baptized persons who enter into a valid and lawful marriage, and who 
also open themselves to receive the specific grace of the sacrament, are 
capable of taking. Every valid marriage is a sign of God's love for human
ity, and in the case of marriage between baptized persons, it is manifested 
in the love of Christ for the Church. This meaning, inherent to every conju
gal union, like every purposeful mission in the Christian vocation, must 
become manifest, must become a living part of the spouses. That is possi
ble only because the spouses, founders of a Christian family, through the 
sacrament "in their state and way of life have their own special gift among 
the People of God" (FC 49). 

Number 68 of Familiaris consortio is devoted in great part to set
ting forth the reasons that "lead the Church also to admit to the celebra
tion of marriage those who are imperfectly disposed." Many of the reasons 
are from the area of the validity of marriage, where the faith of the parties 
does not appear to be necessary. That is how the Pope responded to a 
theological and canonical question raised in the hall of the Synod of Bish
ops. According to the pontifical magisterium, the irrelevance of faith to va
lidity is based on the peculiarity of this sacrament. It is a peculiarity that 
lies in the fact that "the sacrament is a reality that already exists in the 
economy of creation; it is the very marriage covenant instituted by the 
Creator at the beginning." The entire Exhortation is full of statements that 
tend to demonstrate the following three fundamental truths: a) Every mar
riage from the beginning, that is, original marriage, is so ordered as to 
symbolize the mysterious love of God for mankind. b J In the fullness of 
time, that is, in Christ, the reality of marriage from the beginning acquires 
in actu its fullness of meaning and all its saving force. c) The fullness of 
meaning and grace, which virtually affected the structure of original mar
riage, again permeates the marriage bond and its essential properties from 
the time when, through baptism, the spouses are truly introduced into the 
spousal covenant of Christ with the Church. They thus convert it into their 
own marriage covenant, even if they are not aware of it or do not wish it, 
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so long as they do not formally and explicitly exclude it, as a sign of the 
mystery of the incarnation of Christ and the mystery of the covenant. 1 

From that point of view, the sacramentality of marriage is not deter
mined by the more or less explicit existence of baptismal commitments, 
the first of which is personal faith. It is determined rather by the objective 
fact that through baptism the parties are raised to a new level in which 
conjugality can only be sacramental. 

Having said that, we must immediately add that in the mind of the 
Pope this is not the only nor the most important perspective in which the 
parties are to be formed. The problems of validity are one thing, quite dif
ferent are the pastoral aspects of preparation for this peculiar form of 
Christian life in which the fruitfulness of the sacrament finds its full mean
ing. "Once again," concluded the Pope, "there is an urgent need for evan
gelization and prematrimonial and post-matrimonial catechesis, put in 
practice by the entire Christian community so that every man and every 
woman who marries may celebrate the sacrament of marriage not only 
validly but alsofruiifully." 

After theological and canonical problems about the validity of mar
riage are clarified, the entire prematrimonial catechesis should point 
towards the fruit of the sacrament. For that it is essential that the prepara
tion become a true itinerary of faith. "It is a special opportunity for the 
engaged to rediscover and deepen the faith received in Baptism and nour
ished by their Christian upbringing. In this way they come to recognize 
and freely accept their vocation to follow Christ and to serve the Kingdom 
of God in the married state" (FC 51). That is because "only in faith," as it 
was said a short time before, "can they discover and admire with joyful 
gratitude the dignity to which God has deigned to raise marriage and the 
family, making them a sign and meeting place of the loving covenant be
tween God and man, between Jesus Christ and His bride, the Church" 
(ibid.). 

From the perspective of faith, prematrimonial catechesis must defi
nitely give an important position to a formation for Christian marriage in 
which the four main ideas appear that we summarize from Familiaris 
consortia, 56: 

a) The sacrament of marriage, which presumes and specifies the 
sanctifying grace of baptism. It is the source and original means of sancti
fication for spouses and Christian families. 

b) The gift of Jesus Christ, the mystery of his death and resurrection, 
through which conjugal love is purified and sanctified. His gift "does not 
end with celebration of the marriage, but accompanies the spouses 

1. Cf. T. RINC6N-PEREZ, "El requisito de la fe personal para la conclusion del pacto 
conyugal entre bautizados segun la Exh. Ap. 'Familiaris Consortia'," in Ius Canonicum 23 
(1983), pp. 201-236. 
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throughout their lives." That was said by the Council (LG 48), when it indi
cated that Christian spouses "are fortified and, as it were, consecrated for 
the duties and dignity of their state by a special sacrament . . .  " In canoni
cal terms, this means that the sacramentality of marriage does not end in 
infieri, but is projected upon in facto esse; it is not only a sacrament dum 
fit, but dum permanet. In other words, sacramentality affects not only the 
marriage covenant, which is the sacramentum tantum, but the bond, or 
res et sacramentum, to use classic terms. 

c) As a consequence of the above, the universal vocation to sanctity 
is also directed toward Christian spouses and parents. The vocation is 
specified by the sacrament celebrated and specifically translated by the 
realities of conjugal and family life. Thence are born, the Pope empha
sized, "grace and the requirement of an authentic and profound conjugal 
and family spirituality, inspiration for which must be drawn from the 
motifs of Creation, Covenant, the Cross, the resurrection and the sign ... " 

d) Finally, just as the gift and duty of the spouses to live in daily life 
the sanctification received is derived from the sacrament, so "from the 
sacrament also arise grace and the moral commitment to transform all of 
one's life into a continual spiritual sacrifice." That is the proper and spe
cific way for Christian spouses to exercise the function of sanctification 
(c. 835 § 4) and "to consecrate the very world to God" (LG 34) through the 
earthly and temporal realities that characterize them. 

Everything that has been said so far with respect to the principal ob
jectives that should govern true prematrimonial preparation is relevant to 
the provisions that are simply stated in c. 1063, as they should be by a 
norm of the Code. The obligation imposed upon pastors of souls is de
signed so that the marital state "is preserved in its Christian character and 
develops in perfection." Similarly, the personal preparation of the engaged 
couple has for its objective that they "are disposed to the holiness and the 
obligations of their new state," and, in the present, enjoy a "fruitful cele
bration of the marriage liturgy, so that it clearly emerges that the spouses 
manifest, and participate in, the mystery of the unity and fruitful love be
tween Christ and the Church." 

3. Phases and content of the preparation 

In anticipation of the provisions of the Code (FC is prior to promul
gation of the Code), the Pope described preparation for marriage as a 
gradual and continuous process with three principal moments: a) remote, 
b) proximate, and c) immediate. Further on (no. 69), Familiaris consortio 
ref erred to a fourth moment: pastoral assistance to the already formed 
family, the equivalent of permanent formation of the spouses and parents. 
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a) Canon 1063 also describes the gradual and continuous process of 
pastoral assistance to marriage. Assistance must be given by the entire 
Christian community, but pastors of souls are obligated to ensure that it 
takes place. First there is a general formation, to be given to all Christians, 
on the meaning and requirement of marriage as natural and sacramental. 

"Remote preparation," according to Familiaris consortia 66, "begins 
in early childhood, in that wise family training which leads children to dis
cover themselves as being endowed with a rich and complex psychology 
and with a particular personality having its own strengths and weak
nesses. It is the period when esteem for all authentic human values is in
stilled, both in interpersonal and in social relationships, with all that this 
signifies for the formation of character, for the control and right use of 
one's inclinations, for the manner of regarding and meeting people of the 
opposite sex, and so on. Also necessary, especially for Christians, is solid 
spiritual and catechetical formation that will show that marriage is a true 
vocation and mission, without excluding the possibility of the total gift of 
self to God in the vocation to the priestly or religious life." 

b) The next moment is proximate preparation for entering into mar
riage. It is the personal preparation of the parties that will dispose them to 
the sanctity and obligations of their new state. 

The legislator points out the ultimate objectives of prematrimonial 
catechism, but does not detail the content of the preparatory program nor 
the best instruments for carrying it out. Although Familiaris consortia 
also merely indicates the possible content, it gives more details of the 
possible content of prematrimonial catechesis. First, it is a more specific 
preparation for the sacraments, especially for the sacrament of marriage, 
so that it may be celebrated and lived with due moral and spiritual dispo
sition. "The religious formation of young people should be integrated, at 
the right moment and in accordance with the various concrete require
ments, with a preparation for life as a couple, " added the Pope. "This 
preparation will present marriage as an interpersonal relationship of a 
man and a woman that has to be continually developed, and it will encour
age those concerned to study the nature of conjugal sexuality and respon
sible parenthood, with the essential medical and biological knowledge 
connected with it. It will also acquaint those concerned with correct 
methods for the education of children, and will assist them in gaining the 
basic requisites for well-ordered family life, such as stable work, suffi
cient financial resources, sensible administration, notions of housekeep
ing" (ibid.). 

c) In the immediate phase of preparation, the pontifical document 
adds that "among the elements to be instilled in this journey of faith, 
which is similar to the catechumenate, there must also be a deeper knowl
edge of the mystery of Christ and the Church, of the meaning of grace and 
of the responsibility of Christian marriage, as well as preparation for 
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taking an active and conscious part in the rites of the marriage liturgy" 
(ibid.). This last aspect, liturgical preparation, is also included in c. 1063, 
3°. The future spouses are helped to understand the mysterious signifi
cance of Christian marriage and to participate as spouses in the mystery. 

4. Organization of pastoral prematrimonial preparation 

Familiaris consortia deemed it desirable for the Bishops' Confer
ences to assume the task of publishing a directory for pastoral care of the 
family. "In this they should lay down, in the first place, the minimum con
tent, duration and method of the 'Preparation Courses, ' balancing the dif
ferent aspects-doctrinal, pedagogical, legal and medical-concerning 
marriage, and structuring them in such a way that those preparing for mar
riage will not only receive an intellectual training but will also feel a desire 
to enter actively into the ecclesial community" (no. 66). 

In c. 1064 this task appears to fall to diocesan authority, for the norm 
states that the local ordinary is the one to ensure that assistance is duly 
organized. In any case, in the pastoral practice of the last few years, this 
subject that we are commenting on is what has most powerfully driven the 
creation and development of a diocesan particular law through prematri
monial preparation directories. With respect at least to directories pre
pared before the Code became effective, one author2 pointed out that "the 
general tone, except for some isolated cases, is ambiguous in indicating 
the degree of obligation (for its norms), confusion between theological 
and juridical language, mixing diverse questions ( doctrinal and norma
tive), raising to the level of a thesis what is simply a working hypothesis or 
a theological option ...  " 

5. Preparation for marriage and "ius connubii" 

The norms in the Code on formation for marriage are basic norms 
that require completion by particular norms. We have just been implicitly 
wondering if many of the diocesan norms in effect adequately safeguard 
ius connubii, or if they were established without taking it into consider
ation. The response requires an analytical study that would be out of place 
here. 3 In any case, the question is worth asking generically. We understand 

2. F.R. AzNAR GIL, La preparaci6n pastoral para la celebraci6n del sacramento del 
matrimonio en la legislaci6n particular espafiola posconciliar (1977-1986) (Zaragoza 
1981). 

3. Cf. T. RINC6N-PEREZ, "Preparaci6n para el matrimonio-sacramento y 'ius connubii'," in 
El matrimonio. Cuestiones de derecho administrativo can6nico (IX Jornadas de la 
Asociaci6n Espanola de Canonistas) (Salamanca 1990), pp. 37-79. 
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that today it is the task of theological and canonical science and of pasto
ral care to seek precise harmonization or an adequate balance between 
the right to enter into marriage that belongs to every baptized person (the 
only marriage possible for a baptized person-the sacrament), and the 
suitability of dignifying the celebration. In other words, a balance must be 
sought between the right to enter into a valid marriage and the duty to 
make it fruitful, whence arises the entire sacramental effect. For such a 
purpose, any pastoral effort would be small, but at the same time no Chris
tian rights must be harmed. In pastoral practice, it is not infrequent to find 
arbitrariness and grave harm done to this right. 

Furthermore, in the old discipline, the formal norm on ius connubii 
was found at the head of the regulations on impediments. The present 
c. 1058 is placed with the preliminary canons, implying that it not only 
serves as a point of reference for adequately regulating capacity and im
pediments, but for regulating everything that might mean restricting the 
right to enter into marriage, which is the case of prematrimonial prepara
tion. 

Arbitrariness, or harm to the fundamental right to the sacrament of 
marriage, may appear in two principal ways: a) the degree or substance of 
the obligatory nature of the preparatory norms for marriage, for example, 
prematrimonial courses; b) the strictness of requiring personal faith of the 
parties to enter into a marriage covenant. 

We referred to this latter point above when discussing the ultimate 
objectives that should guide an intense formation for a Christian marriage. 
In summary, we may add that subjective faith is a factor in effectiveness, in 
fruitfulness, but not in validity. The greater the faith, the greater subjective 
disposition to receive the fullness of grace that is communicated through 
marriage, and the greater supernatural capability to respond faithfully to 
the vocation and mission implied by marriage. Hence it is a pastoral imper
ative to adopt all means that tend to achieve this last objective. In the midst 
of it all there is a fundamental right to marry that cannot be harmed, it 
transfers poorly to the area of validity, of the capability of the parties, that 
which belongs only to the area of the sacramental effect. 

Because of its possible influence on ius connubii, it also seems a 
good idea to point out the nature and degree of obligation of the norms 
that regulate preparation for marriage as formative pastoral action. There 
can be no doubt that here we are looking at a moral obligation that affects 
those responsible for formation as well as the parties to the marriage. The 
importance of the marriage covenant from any point of view, natural or su
pernatural, carries with it this moral duty. Since it is morally obligatory to 
prepare oneself to perform an act of such personal and social importance, 
assistance could be pastorally required in the formation that must be pro
grammed by those who are pastorally responsible. But can it be juridically 
required? How can pastoral requirements be made compatible with safe
guarding ius connubii? In practice it is not easy to distinguish the two 
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dimensions, but an effort must be made to "keep a delicate balance be
tween the ius connubii of all faithful (c. 1058) and the necessary prepa
ration for them to receive fruitfully . . .  the sacrament of marriage ... " 
(c. 1065 § 2).4 

That seems to be the best meaning to give the well-known text of 
Familiaris consortia, 66: "Although the necessity and obligation of im
mediate preparation for marriage should not be underestimated
which would happen if dispensations from it were easily given-neverthe
less, such preparation should be set forth and put into practice in such a 
way that omitting it is not an impediment to the celebration of marriage." 
Fornes wrote that this implies that the means of pastoral action which are 
programmed ( courses in prematrimonial formation, personal and collec
tive catechetic instruction) and which the local ordinary should ade
quately organize and "if it is considered opportune, he should consult with 
men and women of proven experience and expertise" (c. 1064), cannot be 
required or imperative, sensu stricto, for the future spouses. The meaning 
of this is that the means of pastoral action cannot be impediments or 
quasi-impediments to marriage. The establishment of impediments, as 
we have seen, belongs only to the supreme authority of the Church 
(cf. c. 1075) and not to the local ordinary (cf. c. 1077). New impediments 
cannot even be introduced through custom (cf. c. 1076).5 

In reference to prematrimonial courses, it has also been written that 
"their appropriateness and usefulness cannot be questioned; however, can 
the local ordinary impose such preparation on his faithful as an obligation, 
as a sine qua non requisite before the sacrament? The response to that 
question is clear: he cannot." After giving a positive foundation for this 
straight answer, the author added, "This point should be kept in mind by 
the Curias when they write their Directories. Expressions that may be un
lawful must be avoided. Parish priests should also keep in mind that, car
ried away by an understandable but erroneous pastoral zeal, in no way can 
they deny marriage to anyone who cannot or does not wish to attend the 
courses. That would be doing grave harm to the inalienable ius connubii 
of the faithful. "6 

It should not be necessary to say that those comments are not an ex
aggerated defense of the right to marry without any limitations whatso
ever; even less are they intended to belittle pastoral efforts in favor of the 
most intense prematrimonial preparation possible that "is most urgently 
recommended for engaged couples who still manifest shortcomings and 

4. J. FORNES. "El Sacramento del matrimonio" (Derecho matrimonial), in Manual de 
Derecho Canonico, 2nd ed. (Pamplona 1988), p. 664. 

5. J. FORNES, ibid. 
6. M. L6PEZ MARTINEZ, "Cursillos prematrimoniales, fe y sacramento del matrimonio,"  in 

Revista Espanola de Derecho Canonico 44 (1987), pp. 565-575. Cf. also 0. FuMAGALLI, in La 
normativa del nuovo Cadice, with reference to E. CAPELLINI (Brescia 1983), p. 215. 
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difficulties in Christian doctrine and practice" (FC 66). Any effort by the 
entire ecclesial community and by those responsible for pastoral care will 
always be small in light of the vocation to holiness that marriage implies 
and the unique mission that Christian families are called upon to fulfill in 
the Church and in human society. 
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1065 § 1. Catholici qui sacramentum confirmationis nondum 
receperint, illud, antequam ad matrimonium admit
tantur, recipiant, si id fieri possit sine gravi incom
modo. 

§ 2. Ut fructuose sacramentum matrimonii recipiatur, 
enixe sponsis commendatur, ut ad sacramenta paeni
tentiae et sanctissimae Eucharistiae accedant. 

§ 1. Catholics who have not yet received the sacrament of confirmation 
are to receive it before being admitted to marriage, if this can be done 
without grave inconvenience. 

§ 2. So that the sacrament of marriage may be fruitfully received, it is ear
nestly recommended that spouses approach the sacraments of pen
ance and the blessed Eucharist. 

SOURCES: § 1: c. 1021 § 2 
§ 2: c. 1033; OCM Prae 7 

CROSS REFERENCES: 

COMME NTARY ------

Tomas Rincon-Perez 

In agreement with CJC/1917, the two paragraphs of c. 1065 establish 
two different types of norms: the requirement of receiving the sacrament 
of confirmation before being admitted to marriage (§ 1), and the earnest 
recommendation that spouses confess and take communion so as to re
ceive fruitfully the sacrament of marriage (§ 2). 

A propos of the first norm, during the work of codification, 1 some 
consultors actually requested two opposite things: eliminating the confir
mation requirement, and on the contrary, claiming the absolute necessity 
for it and empowering parish priests to administer the sacrament of con
firmation before marriage. 

The legislator opted to reproduce the norm of CJC/1917 literally. It 
urged the parties to be confirmed before approaching marriage, but not 
absolutely; only if it were possible without grave difficulty. It is clear that 
in this way the legislator is showing tactful respect for ius connubii by 

1. Cf. Comm. 9 (1977), pp. 140-141. 
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not imposing a new hurdle to exercising it when there is grave difficulty in 
being confirmed, such as for lack of a minister. 

With respect to whether the parish priest may confirm in that situa
tion, cc. 882 and 883 on administering the sacrament of confirmation, 
must be followed. 

With respect to the recommendation to receive penance and the Eu
charist, there is a small difference between c. 1033 of CJC/1917 and the 
current c. 1065 § 2. The old norm directly imposed the duty upon parish 
priests to "strongly" (vehementer) exhort the engaged couple to confess 
their sins and piously receive the Eucharist, whereas the current precept 
directs the recommendation to the parties themselves. Obviously, this 
does not mean that parish priests, and in general anyone preparing for 
marriage, do not have the pastoral duty to remind the parties of this rec
ommendation. They must make the future spouses understand that a valid 
celebration of marriage is not sufficient, but also that the obstacle of sin 
must be removed for the sacrament to be fruitful. They must also inform 
the parties that the Eucharist is "the source and summit of every Christian 
life" (LG 11) and that therefore the conjugal community should be built 
thereon from the beginning. 

In any case, this canon is a recommendation to receive the sacra
ment of marriage fruitfully. Here again, the ius connubii appears as a nec
essary point of reference so as to avoid any obstacle to celebrating the 
marriage in case the parties do not wish to confess or take communion. 
Even supposing that the moral category of sacrilege, a sacrament for the 
living, were applicable to the sacrament of marriage if received without 
the due dispositions, it should not be used as a pastoral argument to pre
vent certain parties from celebrating a canonical marriage. This reason 
would make sense only if one assumed the separability of marriage and 
sacrament, that is, if a non-sacramental marriage between baptized per
sons were accepted. If we assume an inseparability, the basis of c. 1055, to 
avoid sacrilege the parties would have to be induced to live in an unmar
ried relationship, which would involve a greater evil. 
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1066 Antequam matrimonium celebretur, constare debet nihil 
eius validae ac licitae celebrationi obsistere. 

Before a marriage takes place, it must be established that nothing stands 
in the way of its valid and lawful celebration. 

SOURCES: c. 1019 § 1; SCDS Instr. Iterum conquesti, 4 iul. 1921 (AAS 
13 [ 1921] 348-349); SCDS Instr. Sacrosanctum matrimonii, 
29 iun. 1941 (AAS 33 [ 1941] 297-318) 

1067 Episcoporum conferentia statuat normas de examine 
sponsorum, necnon de publicationibus matrimonialibus 
aliisve opportunis mediis ad investigationes peragendas, 
quae ante matrimonium necessaria sunt, quibus diligen
ter observatis, parochus procedere possit ad matrimonio 
assistendum. 

The Bishops' Conference is to lay down norms concerning the questions to 
be asked of the parties, and concerning the publication of marriage banns 
or other appropriate means of enquiry to be carried out as a pre-requisite 
for marriage. When he has carefully observed these norms the parish priest 
may proceed to assist at a marriage. 

SOURCES: c. 1020; SCDS Instr. Sacrosanctum matrimonii, 29 iun. 
1941 (AAS 33 [ 1941] 297-318 

1068 In periculo mortis, si aliae probationes haberi nequeant, 
sufficit, nisi contraria adsint indicia, affirmatio contra
hentium, si casus ferat etiam iurata, se baptizatos esse et 
nullo detineri impedimento. 

In danger of death, if other proofs are not available, it suffices, unless 
there are contrary indications, to have the assertion of the parties, sworn 
if need be, that they are baptised and free of any impediment. 
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SOURCES: c. 1919 § 2; SCDS Instr. Iterum conquesti, 4 iul. 1921, 4 (AAS 
13 [1921] 348-349) 

CROSS REFERENCES: 

COMME NTARY ------

Tomas Rincon-Perez 

1. In addition to pastoral means to prepare appropriately for the 
fruitful celebration of a marriage, canon law establishes a number of jurid
ical prerequisites designed to discover if the parties are free and that there 
are no obstacles to a valid and lawful celebration of marriage. Only then 
will the marriage be legitimate and only then can the parish priest assist. 

This set of informative measures in c. 1066, such as the questions to 
be asked of the parties or the publication of the banns, is carried out for
mally in the so-called "marriage records, " which have two purposes: 
a) They are the technical and formal instrument by which a record is 
made of the results of the prenuptial inquiry made to ensure a valid and 
lawful celebration of the marriage. b) They are the legal record indicating 
that the marriage was effectively celebrated, giving the date and place, 
and the name of the parish priest or delegate who assisted. 

2. C/C/1917 regulated all this material in detail, whereas c. 1067, in 
contrast, authorizes the Bishops' Conferences to issue the appropriate 
norms on the questions to be asked of the parties and on the most suitable 
means, whether or not they are called banns, to carry out the inquiry that 
must necessarily precede marriage. Therefore, the questions are univer
sally obligatory. The task of particular legislation is only to establish the 
means or technical instruments for carrying them out. The decentraliza
tion of the normative process in this area seems in every way appropriate 
because the particular legislator is closer to the uses and customs of each 
nation. Yet, considering that marriages are often celebrated between par
ties from different dioceses in a country, it also seems positive and useful 
to assign jurisdiction to the Bishops' Conferences. The unification of crite
ria and modes of action in this matter simplifies interdiocesan juridical 
and administrative activity while it avoids any confusion in the faithful 
that might be caused by a variety of uses and procedures. 

3. There can be no question that marriage records are juridically 
obligatory, considering that they are the formal instrument recording the 
questions asked of the parties and the results of the publication of the 
banns. Only in danger of death, and not in other cases of urgent celebra
tion, does the ordinary procedure of proof yield to the extraordinary 
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measure established in c. 1068, which makes clear that a statement by the 
parties that they are baptized and free of impediments suffices. In other 
cases the parish priest or whoever assists at the marriage must comply 
with the prescriptions of the law (universal or particular) to prove that 
there is no impediment to the valid or lawful celebration of the marriage. 
The parties, however, are not so obligated; consequently, it has never been 
considered to be a lawful limitation on ius connubii, but rather a guaranty 
that the right is properly exercised. 

4. Since it is the Bishops' Conferences whose task it is to establish the 
specific methods of proof, it is appropriate to set forth here, as an example, 
the decisions of the Spanish Conference of Bishops. In art. 12 of the Decree 
of November 26, 1983, which took effect on July 7, 1984, the following were 
established: "1) Implementing c. 1067, a marriage record shall be drawn up 
that includes the questions put to the parties and the witnesses, indicated 
in the appendix to this Decree (appendix 2); 2) In addition, the banns shall 
be published by an edict posted on the Church doors for a period of fifteen 
days or, where it is the tradition, the customary banns shall be read on at 
least two feast days." 

Appendix 2 referred to by the norm is a "draft model marriage re
cord." Among the items in it (the personal data of the parties, canonical 
impediments, matrimonial consent, proof of sufficient prematrimonial for
mation, either in organized courses or personal attention, dispensations 
and licenses, marriage banns) there is no reference to the faith of the par
ties. Only in the questions asked of the witnesses, are they asked to re
spond whether there are any of the cases found in c. 1071 and if the 
parties are believers or completely separated from the Church. 

Although the Bishops' Conference intended theirs to become the 
"model" marriage record for Spanish dioceses, the fact is that other model 
records are in circulation, with important and significant differences, es
pecially in relation to the questions for the parties. Up until 1988, for ex
ample, in some dioceses a model record was in use in which each party, 
questioned separately and after swearing an oath on the Bible, had to an
swer ten specific questions. The first one was "Are you a believer so that 
you can request a sacrament? Do you accept marriage as a sacrament with 
its essential properties (unity and indissolubility)"? Later, another model 
came into use, without the oath requirement, and the questions were 
replaced by a statement the parties must make that includes the following: 
"That, upon my faith, I am sure that through the sacrament of marriage 
God is committed to us and will bless our future life and our efforts to 
achieve a greater love, justice and peace among men." 

This type of declaration offers no difficulties to the future spouses if 
they are indeed Christians. But a problem arises if they lack the faith de
manded in the statement. Should they then on principle be denied mar
riage? 
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Preparation for marriage should indisputably tend to form the en
gaged couple in the Christian path with respect to the content and general 
experience of faith and with respect to the meaning of the sacrament of 
marriage. The Pope has said that is why it is the primary duty of pastors 
"to bring about a rediscovery of this faith and to nourish it and bring it to 
maturity. But pastors must also understand the reasons that lead the 
Church also to admit to the celebration of marriage those who are imper
fectly disposed" (FC 68). 

Thus in the preparation stage it is a pastoral obligation to inquire 
about the level of faith of the parties, so as to develop it and grow it as 
much as possible in order for the fruit of the sacrament to be more abun
dant. It is not so certain that the level of faith must be asked with the obli
gation to answer in the formal marriage record, because faith is not a 
requirement for a valid and juridically lawful celebration of the marriage 
covenant between baptized persons, which is the raison d'etre and ulti
mate objective of the marriage record. 

If we accept that every human being (including baptized persons) 
has the fundamental capacity to know and wish for a true marriage re
gardless of internal faith, there are two possibilities. The inseparability of 
marriage and sacrament is denied, that is, that the sacrament of marriage 
is the same marriage covenant among the baptized, instituted by the Cre
ator "in the beginning." Or, on the contrary, the conclusion is that a lack of 
faith in itself can only be a remote cause for nullity because of its possible 
influence on consent. It should not, then, be invoked as an obstacle to pre
vent celebration of the marriage-sacrament by the party who makes "the 
decision to commit his entire life to a indissoluble love and unconditional 
faithfulness in his respective marital consent (FC 68). Otherwise, such a 
measure, intended to be pastoral, would lead to a grave injustice by con
stituting an impediment for exercising the right to enter into the marriage
sacrament, the only marriage possible for a baptized person. 
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1069 Omnes fideles obligatione tenentur impedimenta, si quae 
norint, parocho aut loci Ordinario, ante matrimonii cele
brationem, revelandi. 

Before the celebration of a marriage, all the faithful are bound to reveal to 
the parish priest or the local Ordinary such impediments as they may 
know about. 

SOURCES: c. 1027 

CROSS REFERENCES: 

COMMENTARY 

Tomas Rincon-Perez 

Although marriage is configured as an interpersonal relationship, it 
has an undeniable social relevance, among other reasons because the au
thentic family is based upon marriage, and the family is a vital cell of soci
ety and of the ecclesial community 

In the light of this social dimension, the purpose of publishing the 
banns or other means of inquiry that may be established by particular law, 
is to publicize the nuptials that are to be celebrated so that other members 
of the community may be informed and may contribute to ensure that 
nothing stands in the way of celebrating the marriage. That is the context 
of the obligation imposed by c. 1069 on all faithful to inform the parish 
priest or the local Ordinary of any impediments of which they may be 
aware. There is thus a direct relationship between publishing the banns 
and the obligation. In that respect, it is pastorally healthy that in the proc
lamation or announcement of marriage the faithful are informed that it is 
proper to pray for the future spouses and to share the happiness of the 
coming nuptial feast. But the primary objective of the banns is to publish 
the nuptials and invite the faithful to fulfill their obligation to reveal any 
impediment opposed thereto. 

There are two things meant here by impediment. The canon refers ei
ther to the impediments technically described in the Code or to any type 
of impediment that might nullify the celebration of marriage, including im
pediments deriving from the lack of true consent (for example, a manifest 
reservation of divorce). In any case, the obligation of the faithful can only 
include clearly objective impediments or causes for possible nullity. Fur
thermore, they cannot be known or easily discoverable by the parish 
priest. 
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When the time comes to fulfill this duty, perhaps the natural precept 
may be invoked that "No one may unlawfully harm the good reputation 
which a person enjoys, or violate the right of every person to protect his 
or her privacy" ( c. 220). But note that c. 220 is speaking of unlawful harm, 
which means that there may be reasons of a higher order that make it law
ful. Such is the case of the validity of marriage, considering its personal 
and social importance. 
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1070 Si alius quam parochus, cuius est assistere matrimonio, 
investigationes peregerit, de harum exitu quam primum 
per authenticum documentum eundem parochum certio
rem reddat. 

If someone other than the parish priest whose function it is to assist at the 
marriage has made the investigations, he is by an authentic document to 
inform that parish priest of the outcome of these enquiries as soon as pos
sible. 

SOURCES: c. 1029; SCDS Instr. Iterum conquesti, 4 iul. 1921, 2 (AAS 13 
[1921] 348-349) 

CROSS REFERENCES: 

C OMMENTARY 

Tomas Rincon-Perez 

Ordinarily the person responsible for carrying out pre-matrimonial 
investigations is the parish priest who is to assist at the marriage. But it 
may happen that another person performs the task, in which case the 
Code establishes that the parish priest responsible must be informed of 
the results of the investigation as soon as possible in an authentic docu
ment. This is not an attempt to settle any conflict between parish priests, 
but to return the inquiry made by another person to the priest ordinarily 
responsible for conducting it. The problem appears when it must be deter
mined who the parish priest to assist at the marriage will be and conse
quently be responsible for performing the inquiry. 

Universal law sets forth only some general principles on the matter. 
Canon 1115 establishes that the parish where the marriages are to be cele
brated is the one where one of the parties has a domicile or quasi domi
cile, or one month's residence. With permission from the Ordinary or their 
own parish priest, however, they may celebrate their marriage in a differ
ent place. 

In any case, assistance by the parish priest at a marriage celebrated 
in his own parish is always valid even if the parties are not his subjects 
(c. 1109). 

In the light of those principles, it must be particular norms, espe
cially diocesan norms, that determine the details for handling marriage 
records and who is responsible for them.1 

1. Cf. L.M. Garcia, "La funci6n del paroco en la preparaci6n del matrimonio," in !us 
Canonicum 29 (1989), p. 531. 
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§ 1 .  Excepto casu necessitatis, sine licentia Ordinarii 
loci ne quis assistat: 
1 ° matrimonio vagorum; 
2° matrimonio quod ad normam legis civilis agnosci 

vel celebrari nequeat; 
3° matrimonio eius qui obligationibus teneatur na

turalibus erga aliam partem filiosve ex praece
denti unione ortis; 

4 ° matrimonio eius qui notorie catholicam fidem 
abiecerit; 

5° matrimonio eius qui censura innodatus sit; 
6° matrimonio :filii familias minoris, insciis aut ra

tionabiliter invitis parentibus; 
7° matrimonio per procuratorem ineundo, de quo in 

can. 1105. 

§ 2. Ordinarius loci licentiam assistendi matrimonio eius 
qui notorie catholicam fidem abiecerit ne concedat, 
nisi servatis normis de quibus in can. 1125, congrua 
congruis referendo. 

§ 1. Except in a case of necessity, no one is to assist without the authori
zation of the local Ordinary at: 
1 ° a marriage of vagi; 

2° a marriage which cannot be recognised by the civil Law or cele
brated in accordance with it; 

3° a marriage of a person bound by natural obligations towards an
other party or children, arising from a previous union; 

4 ° a marriage of a person who has notoriously abandoned the catho
lic faith; 

5° a marriage of a person who is under censure; 
6° a marriage of a minor whose parents are either unaware of it or 

are reasonably opposed to it; 
7° a marriage to be entered by proxy, as mentioned in Can.1105. 

§ 2. The local Ordinary is not to give authorization to assist at the mar
riage of a person who has notoriously rejected the catholic faith un
less, with the appropriate adjustments, the norms of Can. 1125 have 
been observed. 

SOURCES: § 1,1 ° : c. 1032; SCDS Instr. Iterum conquesti, 4 iul. 1921, 4 
(AAS 13 [1921] 348-349) 
§ 1,4° : c. 1065; SCHO Deel., 11 Aug. 1949 (AAS 41 [1949] 427-
428) 
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§ 1,5° : c. 1066 
§ 1,6° : C. 1034 
§ 1, 7° : C. 1091 
§ 2: C. 1065 § 2 

CROSS REFERENCES: 

COMMENTARY 

Tomas Rincon-Perez 

c. 1071 

1. This canon lists a number of cases in which the parish priest or 
delegate is prohibited from assisting at a marriage without prior authoriza
tion from the local Ordinary, except in case of necessity. Thus there are 
two duties involved: the parish priest's duty to request authorization to as
sist at the marriage, and the local Ordinary's duty to grant or deny authori
zation after examining the case. 

This is a precautionary measure that works in the following manner. 
It limits the parish priest's authority to assist lawfully at a marriage cele
brated in his jurisdiction, the question of validity in no way enters into the 
picture. The case is sent up to diocesan jurisdiction, to the local ordinary, 
so that an adequate response may be given from that jurisdiction to the 
problems that the case causes and so that marriage or other values that 
might be at stake are protected. 

Although in some of the cases set forth, the cautionary norm may be 
justified by maximizing all measures to ensure a valid and lawful celebra
tion of marriage, that is not the ultimate reason, the ratio legis, behind 
this norm as a whole. With recourse to the administrative instrument of 
authorization, the general idea is that, for problems raised by certain mar
riages, the decision should fall not only on the parish priest; the local ordi
nary must be made aware of the problems, and thus all proceed with more 
prudence and caution before the marriage is celebrated. Apart from the 
general ratio legis, we can speak of as many specific reasons as different 
cases are covered in the norm. This is a question of no small importance, 
because the key to a correct interpretation of the law is in a clear individu
ation of the ratio legis. 

2. Seen from another angle, the norm established by c. 1071 involves 
a prohibition that directly affects the parish priest or other assisting 
priest, but not the parties themselves. In addition, it is a prohibition from 
assisting at a marriage without prior authorization, for the purpose, 
mentioned above, of bringing the problems that the marriage in question 
raises to the attention of the diocesan authority and receiving a response 
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to them. Thus the prohibition is in no case stated as an impediment to 
marriage, neither diriment nor impedient, in classic terms. If a marriage 
were celebrated without the prescribed authorization, it would still be 
valid and lawful. Only assisting at it would be unlawful. On this matter, 
see the difference between the literal sense of c. 1071 ("no one is to assist 
without the authorization of the local ordinary"), and c. 1124, referring to 
a mixed marriage ("without the express authorization of the competent 
authority, marriage is prohibited").Relative to this is c. 1106 on a marriage 
contracted through an interpreter, at which the parish priest may not as
sist unless he verifies the trustworthiness of the interpreter. This too is a 
prohibition against assisting at the marriage, but in this case the require
ment of prior authorization is missing because the reason for the prohibi
tion is different from the generic reason in c. 1071. 

We could cite many other cases which would also require authoriza
tion from the local ordinary, not only for lawful assistance, but for lawful 
celebration. For example, celebrating a marriage in secret ( c. 1130), or cel
ebrating a marriage subject to a past or present condition without written 
authorization from the local ordinary (c. 1102 § 3). Finally, c. 1077 grants 
the local ordinary the power to prohibit the marriage of his subjects in a 
specific case, but only temporarily, for grave cause so long as it lasts. 
These cases are true prohibitions, as are the vetita of nullity decisions, but 
they are not the same as the prohibition against assisting at a marriage as 
given in c. 1071. 

3. In the cases listed in c. 1071, the prohibition against assisting at a 
marriage without authorization from the local ordinary excepts cases of 
necessity, in which the ius connubii prevails over any administrative im
pediment. 

With respect to the scope of cases of necessity, during the work of 
codification, a proposal was explicitly rejected in which only in danger of 
death could a parish priest lawfully assist at a marriage without prior au
thorization from the local ordinary. 1 That makes it clear that cases of ne
cessity need not be limited to danger of death, nor even to cases of urgent 
need. Rather a concept of relative necessity should be taken into consider
ation, relative to the value being safeguarded through recourse to dioce
san jurisdiction, and relative to the fundamental right, the exercise of 
which is being limited. If a case of need should indeed be verified, a parish 
priest may assist at the marriage without the preceptive authorization, but 
that does not exempt him from trying to resolve himself any problems 
arising from the case. If there is no such need, as we stated above, he must 
request authorization, which is a way of transferring handling of the prob
lem to the local ordinary. Thus it has been rightly written that "granting 
authorization by the Ordinary is not a formality; it cannot be converted 

1. Cf. Comm. 9 (1977), p. 143. 
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into a kind of automatic procedure: request, followed by authorization. 
The ordinary must take into account all the pastoral aspects of the case 
and consequently, grant or deny assistance."2 But among the pastoral as
pects, ius connubii must not be overlooked. The proper balance must be 
found between the value being safeguarded and the right to enter into 
marriage, for in exercising that right effectively and opportunely, the salus 
animarum is often involved. In the end, denial of authorization to assist 
at a marriage implies in practice the temporary prohibition covered in 
c. 1077, under which the problem would have to be resolved. 

Although he was referring to the case of a minor, Lopez Alarc6n3 

brought up a fact that is applicable to other cases. According to the illus
trious canonist, the juridical relationship established between the local or
dinary and the person who must assist at the marriage is of a public nature 
and concludes with a singular administrative decree (the license) that will 
authorize or prohibit celebrating the marriage. And now an interesting sit
uation arises. In the case cited by the author, "the parents and child are 
not subject to said relationship, but they are an interested party. Therefore 
they may legitimately exercise the corresponding recourses and must be 
notified of the decree." If authorization is denied, even legitimately and 
after weighing the facts, there is still an indirect limitation of exercising 
the ius connubii; therefore there is a juridical basis for the possibility of 
appealing the denial of authorization in at least some of the cases covered 
by C. 1071. 

4. With regard to the list of cases included in c. 1071, many of them 
were covered in CJC/1917, although dispersed. Others are new cases, taken 
from the new social reality to which canon law has become sensitive. Such 
are the cases of a marriage that cannot be recognized or celebrated under 
civil law, or the marriage of someone bound by natural obligations toward 
another party or children. There is even a case, such as in no. 4 °, that while 
not new in comparison with CJC/1917, today acquires special relevance be
cause so much of society is de-Christianized. This is demonstrated by the 
fact that a good many commentaries on c. 1071 center attention on pastoral 
problems caused by the lack of faith of the parties. 

1 °. Marriage of "vagi. " Canonically, a vagus is a person without a do
micile or quasi domicile in any place ( c. 100). In this circumstance, with 
the instability of life involved, the precautionary measure of requesting 
authorization from the ordinary so as to ensure as well as possible a valid 
and lawful celebration of marriage is advisable. In such a case, the 

2. Cf. J.L. ACEBAL LUJAN, "Casamiento de aquellos cuyo matrimonio no puede ser 
reconocido o celebrado segun la ley civil , "  in El matrimonio. Cuestiones de Derecho 
administrativo-can6nico (IX Jornadas de la Asociaci6n Espanola de Canonistas) 
(Salamanca 1990), p. l l0. 

3. M. L6PEZ ALARC6N, "El matrimonio de los menores (cc. 1071.1, 6° , 1072 and 1083.2)," in 
El matrimonio. Cuestiones . . .  , op. cit. p. 173. 
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principal purpose of the norm has always4 been the need to avoid entering 
into a null marriage, mainly because of the impediment of ligamen, which 
in the case of a vagus may be easily hidden. 

Perhaps that is the reason the Instructions of the SCDS of July 4, 
1921 and June 29, 19415 extend the norm on vagi to the marriage of emi
grants or immigrants. 6 

Also for that reason, in the diocese of Madrid, for example, authori
zation to assist at marriage is not only required for vagi in the canonical 
sense under c. 100, but for many other persons who, even though they 
have a proper domicile or quasi domicile, temporarily reside in Madrid. 
Such is the case of immigrants passing through, exiled persons or refugees 
bound for a third country, and non-residents in seasonal activities. This 
category includes artists, employees of lotteries and recreational games, 
seasonal workers, businessmen, even government employees temporarily 
assigned to the capital of the country. 7 

2°. Marriages that cannot be recognized or celebrated under civil 
law. This is a new case that was not included in CJC/1917. By introducing 
this case into those that require authorization from the local ordinary, the 
legislator no doubt wished to emphasize respect and esteem for civil law 
and to avoid as much as possible any conflicts between canon law and 
civil law in a matter of such social importance for both the Church and 
State. The main reason for this precautionary measure, its most important 
purpose, is to ensure to the maximum the civil effects of every canonical 
marriage. 

The reference to two situations, that is, the impossibility of having 
the proposed marriage recognized or celebrated under civil law, is doubt
less because the canonical legislator anticipates that there will be two 
types of civil marriage. Theoretically at least, according to the facultative 
system, the State recognizes the civil effects of a canonical marriage, al
though for full recognition the marriage must be registered in the Depart
ment of Vital Statistics. In the obligatory civil system, the civil effects of a 
canonical marriage come into play only after a civil celebration of the mar
riage, either before or after the canonical ceremony. In any case, the basic 
problems remain the same: the Church wishes the best insurance that a 
canonical marriage between her faithful will be fully recognized by the 
civil system. For this case it specifies the system of obtaining authoriza
tion from the ordinary before proceeding with the celebration of a mar
riage that may conflict with civil law. Until the conflict is resolved, and 

4. Cf. SCCouncil, March 28, 1908, in AAS 41 (1908), p. 281; c. 1032 CJC/1917. 
5. AAS 13 (1921), pp. 348-349, 4 a); AAS 33 (1941), p. 303, no. 6. 
6. Cf. J.M. GONZALEZ DEL VALLE, Derecho can6nico matrimonial (Pamplona 1983), p. 156. 
7. Mons. L. GUTIERREZ, auxiliary bishop of Madrid, Discurso de clausura (of the IX 

Jornadas de la Asociaci6n Espanola de Canonistas), in El matrimonio. Cuestiones . . .  op. cit., 
p. 210. 
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personal, patrimonial, social and labor rights of the Christian spouses are 
ensured, the ordinary is on principle obligated to deny authorization to as
sist at the marriage. Since the validity of a canonical marriage is not at 
stake, only its civil effects, there will be times when the local ordinary 
should grant authorization to assist at a marriage that cannot be cele
brated or recognized under civil law. 

Certainly, the civil effects are very important in the social life of the 
spouses, but sometimes the ius connubii and the salus animarum can 
prevail. There may also be another reason. "The Church cannot adopt a 
servile attitude toward the State, giving the also impression that at least 
implicitly, it admits the superiority of civil law over the Church's law or 
over natural law itself."8 That would be the case if under no circumstances 
was authorization to marry given because the marriage could not be rec
ognized by the State. 

There are many possible conflicts between the two systems that pre
vent full recognition of the civil effects of canonical marriage and that 
therefore make it necessary for the parish priest to request authorization 
from the ordinary.An example would be an attempt made to enter into ca
nonical marriage with a dispensable civil impediment. In that case, before 
proceeding with the canonical marriage, a dispensation from the civil im
pediment must be requested so that the canonical marriage can be recog
nized by the State, be registered and receive all civil effects. 

More serious problems arise if there is a non-dispensable civil im
pediment. The most frequent case, with the greatest civil and canonical 
importance, is the impediment of a bond not dissolved by divorce. In the 
canonical world, a civil marriage of a Catholic obligated to canonical form 
is null. And so if the Catholic wishes to marry another person canonically, 
the new marriage would be valid in the eyes of the Church, but could not 
be registered civilly, nor would the State recognize it due to the impedi
ment of prior bond. Only after a civil marriage is dissolved by divorce does 
the problem of assisting at the marriage disappear. If, however, there is no 
proof of dissolution of the prior bond, the parish priest will have to ap
proach the ordinary, who, on principle, cannot grant authorization, since 
such a canonical marriage would have no civil effect and cause all the at
tendant social problems. There may also be higher reasons that justify 
granting authorization.These include the fact there is no possibility of ob
taining a divorce and therefore, it cannot be registered nor produce civil 
effects. 

8. J.L. ACEBAL, "Casamiento de aquellos cuyo matrimonio no puede ser celebrado o 
reconocido segun la ley civil (c. 1071 §1 ,2°)," in El matrimonio. Cuestiones . . .  , cit., p. 1 12. 
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In the work of revising the Code, 9 a request was made to insert the 
impediment of a civil bond in the new canon law. But the Commission 
deemed that the guarantee established in c. 1071 § 1, 2° was sufficient. 

Another case where a canonical marriage would not be recognized 
civilly is the following: a canonical marriage registered in the Bureau of 
Vital Statistics produces full civil effects. Among them is the impediment 
of prior bond in case a new marriage is attempted. Consequently, for the 
impediment to cease, the canonical marriage registration would have to 
be canceled or proof attached that it was a null marriage. In that case it is 
possible for a canonical marriage, civilly registered, to be declared canon
ically null at a later time. The "spouses" would then be free to enter into a 
new marriage in the Church. But the new canonical marriage would only 
be recognizable and have civil effect if the annulment had been ordered 
and registered by a civil judge, or, if applicable, with a super ratio dispen
sation. Otherwise, we would have a different type of case in which autho
rization would have to be requested from the ordinary, for it would be a 
marriage that was not recognizable under civil law. It is another matter 
that the difficulties in obtaining an exequatur from a civil judge for canon
ical decisions of nullity must be carefully weighed by the local ordinary 
when deciding whether or not to grant authorization, especially if the diffi
culties arise as they do in Spain from a conflict between the Juridical 
Agreement of 1979 and the unilateral reform of the Civil Code. 

3°. Marriage of a person bound by natural obligations toward an
other party or children, arising from a previous union. Natural obliga
tions toward another party or children are not an impediment to enter into 
marriage, since the prior union causing the obligations is not valid and le
gitimate in the eyes of the Church. In addition, the continuation of the nat
ural obligations does not per se form an obstacle to a valid and lawful 
celebration of marriage, which the legislator has tried to salvage by means 
of the recourse to the requirement of authorization from the ordinary. 

However, in the legislator's mind, there is no doubt the desire to safe
guard justice, Christian charity and natural fairness, as exemplified in the 
case mentioned in c. 1148 § 3. But this does not seem to be the immediate 
end of this preventive measure that subjects the marriage of persons with 
these natural obligations to special vigilance by the ordinary. It seems 
rather that the legislator is attempting to avoid the scandal attached to try
ing to enter into a Christian marriage and escape or reject obligations so 
close to those being taken on in the marriage. 

It is obviously important to discern clearly the ratio legis of this 
case. A different interpretation will be given to the concepts of "natural 
obligations" and "prior union," depending upon which it is. If this caution
ary measure was meant directly to reestablish or safeguard the values of 

9. Cf. Comm. 9 (1977), p. 362. 
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justice, charity or fairness, any natural obligation arising from any union 
whether permanent or temporary (for example, children begotten in rape 
or adultery) would enter into this case. There have been some who think 
along these lines of broad interpretation, and they are even unhappy that 
the cautionary measure is not classified as a diriment impediment. 10 

More commonly, however, the purpose of this cautionary norm is at
tributed to the desire, as much as possible, without unnecessarily destroy
ing the ius connubii, to avoid any scandal from assuming the obligations 
implied by marriage without, additionally assuming the natural obligations 
arising from a prior union. For the purposes intended by the norm, the 
term union, the source of obligation to the other party and to the children 
thence born , can be understood only as a union that appears to be some
what conjugal, but cannot exclude a union based on a merely factitious re
lationship. 11 Certainly, anyone wishing to approach Christian marriage 
may be subject to other natural obligations that must be fulfilled out of 
justice or charity or natural fairness, but that does not mean they are ex
amples of the case in this norm under which a parish priest must request 
authorization from the local ordinary to assist lawfully at a marriage. This 
is a cautionary norm that directly affects assistance at a marriage by the 
parish priest and not so much the marriage itself or the parties thereto. 

Among the cases that must be kept in mind by both the parish priest 
in requesting authorization and the local ordinary in granting it, are the 
natural obligations that may arise from the irregular unions referred to in 
Familiaris consortio (nos. 80-84): trial or experimental marriages, de 
facto free unions with no juridical ties, civil marriages of persons obli
gated to marry canonically, and finally, civil marriages of divorced per
sons, obviously without prior canonical bonds; otherwise we would have 
the diriment impediment of bond. In this last instance, natural obligations 
could arise from two civil marriages. 

4 °. Marriage of a person who has notoriously rejected the Catholic 
faith. This cautionary norm was included in CJC/1917 in the chapter on 
impediments, and was placed immediately after mixed marriages. The lat
ter were serious impediments, but that is not so in this case even though 
there are many similar reasons justifying both. There were two basic rea
sons : to forestall and avoid the danger of perversion of the Catholic party 
or believer, and to ensure the Catholic education of their children. In CIC/ 
1917, c. 1065 first made a strong appeal to the faithful to avoid marrying 
anyone who had notoriously rejected the faith, and second, imposed upon 
the parish priest the duty to consult the ordinary before assisting at a mar
riage of that type. The ordinary was to make a prudent judgment as to 

10. Cf. M. CALVO TOJO, "Matrimonio de quien este sujeto a obligaciones naturales nacidas 
de una union precedente," in El matrimonio. Cuestiones . . .  , op. cit., pp. 137-140. 

11. Cf. I. PEREZ DE HEREDIA Y VALLE, "Cuidado pastoral y requisitos previos a la celebraci6n 
del matrimonio segun el proyecto de nuevo C6digo," in Anales Valentinos 24 (1981), p. 214. 
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whether in the case "the Catholic education of all offspring was suffi
ciently ensured and that there was no danger of perverting the other 
spouse." 

This seems a timely reference to the former Code, because, although 
the drastic de-Christianization of society brings special meaning to this 
case, still, the purpose of the current norm is identical to that of the 
former one. Neither the validity nor sacramental nature of the marriage of 
someone who has notoriously rejected the faith is prejudiced. Thus the 
cautionary norm of requiring authorization from the ordinary does not 
seek to protect or guarantee validity, but as much as possible to ensure 
that the faith of the believer and the children suffers no special risks, just 
as for mixed marriages. Hence it is the duty of the ordinary, as established 
in § 2 of c. 1071, not to grant authorization unless the provisions of c. 1125 
on mixed marriages are duly adapted and followed. 

In the work on codification, it will be remembered, a proposal was 
made that the marriage of anyone who had notoriously rejected the faith 
be made a diriment impediment, or at least an effective impediment. The 
consultors rejected the proposal because even when someone rejects the 
Catholic faith, the right to enter into marriage is not lost, in this case, mar
riage as a sacrament, the only marriage possible for a baptized person, 
considering the principle of the indivisibility of covenant and sacrament. 
Most consultors also rejected the proposal to make the norm aserious im
pediment. 12 

In the commentaries on this cautionary norm, authors frequently 
point out the obvious, that this is a case where one party is a believer and 
the other has notoriously rejected the faith. They immediately add that if 
both parties have notoriously rejected the faith, the parish priest himself, 
without the need to approach the ordinary, must clarify the problem, gen
erally by denying the marriage to avoid the nullity of the sacrament, for 
the basic idea is that the validity of the sacrament essentially depends 
upon faith. 

It might seem strange that the legislator established a cautionary 
norm for the case where only one of the parties has notoriously rejected 
the faith, and does not refer to the case where both parties are unbeliev
ers. It is not so strange, however, if we look at the ultimate reason behind 
the measure: to help preserve the faith of the believer and the education of 
the children in the faith. 

It is very important for the parish priest who gathers the information 
for the marriage records to include the state of belief of the parties. If only 
one is an unbeliever, the duty is for the purpose of fulfilling the obligation 
to request permission from the local ordinary. If both parties are in this sit
uation, the purpose is to verify whether they are disposed to enter into a 

12. Cf. Comm. 9 (1977), p. 144. 
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true marriage, if they have made "in their respective consents the decision 
to be committed lifelong in indissoluble love and unconditional faithful
ness." 

Again, it is important to stress that lack of faith in itself, and the re
quest to be married in the Church more for social reasons than really for 
religious reasons are not sufficient to refuse a marriage. An engaged cou
ple, even though they do not express themselves in terms of faith, do not 
for that reason necessarily lack the right intention. They do not lack the 
will to enter into a true marriage which may be a sacrament because 
through baptism, they will be inserted in the spousal covenant of Christ 
and the Church. In addition, denying them a sacramental marriage is the 
same as denying them the only true marriage possible for them as bap
tized persons. "Only if they show signs of explicitly and formally reject
ing true marriage," adds Familiaris consortia 68, that is, "the marriage 
performed by the Church when it celebrates the marriage of baptized per
sons," must they be denied this celebration, not because they do not have 
faith, but for not having the intention to enter into a true marriage. 

Finally, it is important to clarify the canonical scope of the term no
torious rejection of the Catholic faith, mentioned in this case. Notoriety 
here implies a situation publically known either because the unbeliever's 
lack of faith has been made public, positive and explicit, or because it is 
implicit through the affiliation with or membership in manifestly atheistic 
or anti-Christian groups.13 In any case, notorious rejection is not always 
the same as notorious rejection of religious practices. It would not be le
gitimate to make the term non-believer equivalent to non-practicer for the 
purpose of requesting authorization from the local ordinary. During the 
work on revising the Code, there were suggestions to add the case of per
sons not educated in the Catholic faith. But this proposal was rejected be
cause "sub hac categoria venire de facto magnam partem fidelium, quare 
nimis gravosum esset pro parochis petere licentiam Episcopi pro istis ca
sibus." 14 Something similar would happen with non-practicers, unless 
there were positive and public manifestations of the rejection of Christian 
teachings. 

Notorious rejection also does not include leaving the Church by for
mal act. Under c. 11 17, anyone leaving the Church by formal act is exempt 
from the obligation of canonical form. However, in addition to the public
ity and notoriety of the situation of non-belief, to be exempt there must be 
a formal act of rejection such as adscription to a non-Catholic confession 
or a written statement addressed to the parish priest or the local ordinary. 
In the case at hand, notoriety and publicity about the situation are suffi
cient, and they do not imply exemption from the obligation of canonical 

13. Cf. ibid. , p. 145. 
14. Ibid. 
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form, either legally ( c. 1117) or by dispensation, as in the case of mixed 
marriages ( c. 1127 § 2). 

5°. Marriage of a person who is under censure. In c. 1066 CIC/1917, 
the present cautionary measure included not only a person notoriously 
under censure who refuses to confess beforehand or to become recon
ciled with the Church, but also a public sinner. In both cases, the parish 
priest was prohibited from assisting at the marriage unless for grave 
cause, in which case he had to consult with the ordinary if possible. 

It is important to look at the old norm to understand better the jurid
ical scope of the present measure. The new canon purposely makes no 
mention of the case of public sinners. It also does not refer, in describing 
the case, to a refusal to confess or to become reconciled with the Church 
as a prerequisite for lawfully assisting at such a marriage. According to the 
present norm, the prohibition is against assisting at the marriage of any
one under censure, by excommunication or interdict (the censure of sus
pension affects only the clergy and is therefore irrelevant here), ferendae 
or latae sententiae, for the norm does not specify it, nor mention whether 
latae sententiae is declared or not. Now, since a fundamental element of 
this medicinal penalty is contempt, and if it is eliminated there is a right to 
absolution ( cc. 134 7, 1358), then only when contempt persists does the or
dinary have to be approached. 

What is the ultimate reason behind this recourse to the local ordi
nary? Why transfer the problem to a higher jurisdiction than that of the 
parish priest? Since censure, especially excommunication, implies a pro
hibition against celebrating and receiving the sacraments, it is frequently 
asserted that the purpose of the precept, of the cautionary measure to 
which we are referring, is to have the faithful party become reconciled 
with the Church, absolved of the penalty, and thus eliminate the prohibi
tion against celebrating and receiving the sacrament of marriage. 

Of course, the ultimate end of every canonical norm is the salus ani
marum, in this case, reconciliation with the Church and lawful access to 
the sacraments. It seems to us that the immediate end, of the cautionary 
measure, is not so much the moral situation of the censured party and its 
repercussion on lawful access to the sacraments, as it is the juridical and 
public situation of an important rupture from ecclesial communion and 
the consequent scandal for the community that celebrating such a mar
riage would involve. Perhaps for that reason today public sinners are not 
included in the norm, and perhaps also for the practical difficulty of deter
mining who they are. Besides, authorization from the ordinary is always 
required when a party is under censure, when contempt persists and the 
party has not reconciled with the Church. 

If contempt persists and therefore the party is still under censure, 
the old norm prohibited the parish priest from assisting at the marriage 
with the exception that there was no grave cause, in which case the priest 
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was to consult with the ordinary to the degree possible. Strictly speaking, 
the priest's assistance was not subject to the requirement of authorization 
from the ordinary, but he was free to consulthim about the best way to 
proceed. Now, requesting authorization is always obligatory before assist
ing at such a marriage. This could imply that we now have a stricter norm 
than before. But, looking closely at both, we see that the norm in CIC/1917 
was in principle more restrictive of the ius connubii; unless there were 
grave cause, the parish priest could not assist at the marriage. Conse
quently, the ius connubii of anyone notoriously excommunicated was 
limited unless he could invoke grave or urgent cause, or in the last in
stance, were reconciled with the Church and absolved of censure. In the 
new norm, the limitation of the ius connubii for an excommunicant is not 
determined by the prohibition against the parish priest's assisting at the 
marriage, but by the cautionary prohibition of assisting without authoriza
tion from the ordinary. This is, in principle, less restrictive of the right to 
enter into marriage, unless authorization were always refused. Consider
ing the raison d'etre of this cautionary norm, that should not happen, for 
there would always be occasions when the ius connubii should prevail 
over the condition of being under censure and unreconciled with the 
Church. 

This is one more manifestation of the peculiarity of the sacrament of 
marriage as compared to the Church's other sacraments. One of the ef
fects of censure, as a medicinal penalty, is to prohibit the celebration and 
receiving of the sacraments. It therefore limits the right of the faithful to 
the sacraments. The ius connubii has its roots reaching down into the 
very nature of man, it is prior to the condition of the faithful , although af
fected by it. For that reason the limitation on exercising the right to the 
sacraments implied by censure, excommunication, is not applicable to the 
same degree to the right to marriage or to the sacrament of marriage, the 
only possible marriage for a baptized person even though excommuni
cated. This norm is based on that peculiarity. The norm would not have 
been necessary if the legislator had not taken this peculiarity into consid
eration. Celebration of marriage for an excommunicated person would al
ways be prohibited as a normal effect of the excommunication penalty. 

6°. Marriage of a minor whose parents are either unaware of it or 
are reasonably opposed to it. In contrast to other norms regarding the 
lawful age to marry, which are due to the need for the parties to approach 
marriage with the required biological and psychological maturity ( cf. 
cc. 1072 and 1083), this canon is based on another reason. If dispensation 
has been obtained for any impediment, and if authorization to enter into 
marriage lawfully if the party is under the age set by the appropriate Bish
ops' Conference, then for the marriage of a minor under 18 years (c. 97 
§ 1) it is advisable to have parental knowledge and consent. If the parents 
are unaware of or reasonably opposed to the marriage, a priest may not 
assist without authorization from the local ordinary. 
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The reason for this cautionary measure is not to protect marriage so 
much as the institution of the family; more precisely it is the value of the 
parent-child relationship that is being safeguarded. Once people believed 
that parental consent was a condition of the validity of a marriage, but 
that idea disappeared many centuries ago. Saint Thomas said, "Upon 
reaching puberty, a free person may dispose of his own person in matters 
such as making a commitment to enter religion or marriage."15 Then the 
Council of Trent reproved anyone who "falsely states that marriages en
tered into by children without parental consent are invalid and that the 
parents may make them invalid or null." 16 If a minor has that indepen
dence, we must remember that in the nucleus of the Christian concept of 
family there resides respect, love and obedience among family members. 
Those values must be shown principally in the request for advice at the 
time of making serious decisions such as entering into marriage. In princi
ple it is contrary to this spirit of family communion if a child enters into 
marriage without parental knowledge or in the face of parental opposi
tion. In such a case, as a precaution, canon law sends the problem to the 
local ordinary, who will have to decide whether to grant authorization 
after considering the parents' and child's motives. 

This issue covers two circumstances: parent's unawareness and their 
reasonable opposition. With respect to being unaware, we can cite two 
possibilities. If it is a case of necessity, the priest is exempted from re
questing authorization, if it is impossible or very difficult to inform the 
parents; for example, if their whereabouts are unknown. If it is possible to 
inform them of their child's proposed marriage, even though the child is 
trying to hide it from them, then the parents will be able to show their op
position or give their consent. Thus this circumstance leads to the second 
one, which is more frequent and causes the most canonical and pastoral 
problems. 

These problems especially revolve around how the rationale of the 
opposition is perceived. The canonical norm expressly requires that the 
opposition must be reasonable. Therefore, if the parish priest deems the 
reasons invoked by the parents to be clearly irrational, he has no obliga
tion to approach the ordinary and may assist at the marriage of the minor. 
Assuming the legal requisites for validity have been fulfilled, the minor has 
the right to enter into marriage and is free to choose a spouse. To evaluate 
rationality it is important to ponder carefully not only the parents' rea
sons, but also the "child's allegations, which may reveal egotistical paren
tal attitudes, hostility towards the family of the other party, and other 
feelings that cloud the common sense and prudence of decisions."17 In the 

15. S. Th., 11-11, q. 88, a. 8 ad 2. Cf. M. L6PEZ ALARC6N, "El matrimonio de los menores 
(cc. 1071 ,1 ,  6°, 1072 y 1083.2)," in El matrimonio. Cuestiones . . . , op. cit., pp. 153-181. 
16. Cf. Sess. XXIV, ch. I. 
17. Cf. M. L6PEZ ALARC6N, "El matrimonio de menores . . .  ," op. cit., p. 174. 
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end, judgment of the rationality of parental opposition must take into con
sideration the concrete facts of each case. What in some circumstances 
may be an irrational reason, in others, may make parental opposition ra
tional. For example, theoretically, it is undeniable that reasons based on 
social, cultural, racial, religious and similar differences are irrational.18 Yet 
in a specific case, considering the condition of the minor, some of these 
circumstances may cause reasonable parental opposition. They may have 
merit, then, and authorization from the ordinary may be requested. 

7°. Marriage by proxy. At one time there were authors who denied 
the sacramental nature of a marriage celebrated by proxy. 19 This old the
ory was based on an extrinsic and ritualistic idea of the holiness of mar
riage. According to this conception, the sacrament of marriage was not 
the original marriage covenant raised to a sacrament through the baptism 
of the parties, but something added on to this natural reality by an extrin
sic cause. The old and minority-held theory later yielded the thesis of the 
separability of contract and sacrament, which was repeatedly rejected by 
the ecclesiastical Magisterium and discipline. 

With the doctrine of inseparability there can be no objection to the 
validity of a marriage by proxy, nor to the sacred nature of such a mar
riage to the degree that it depends upon the validity of the marriage cove
nant. CJC/1917 also recognized it as valid, although it imposed express 
conditions for validity (c. 1089) and various precautions (c. 1091) for law
ful assistance thereat. The current c. 1104 confirms the previous discipline 
in the sense that the need for both parties to be present at the same place 
at the time of consent is ensured also when a proxy provides the party's 
physical presence after the representational requirements of c. 1105 are 
fulfilled. 

Given that the representation requirements imply the validity of a 
marriage by proxy, canon law today in every case , and not just if there is 
time, as in the prior Code, requires that the parish priest or the person as
sisting at the marriage request authorization from the local ordinary. That 
is a cautionary measure designed to ensure that the representation re
quirements are met and thus to ensure the validity of the marriage. In con
trast to CJC/1917, if today's norm does not expressly mention the causa 
justa for assisting at a marriage by proxy, that does not mean it is not re
quired; it just means that it is obvious that it is required. 20 

18. Cf. I. PEREZ DE HEREDIA Y VALLE, "Cuidado pastoral . . .  ," op. cit., p. 221. 
19. Cf., e.g., Cajetan, Opuscula, (Venice 1531), t. 2, De matrimonio, quaest. I, fol. 44 vto. 

Cit. and glossed by E. TEJERO, El matrimonio Misterio y Signo. Siglos XIV-XVI (Parnplona 
1971), p. 158. 
20. Cf. I. PEREZ DE HEREDIA Y VALLE, "Cuidado pastoral . . .  ," op. cit., p. 222. 
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Curent animarum pastores a matrimonii celebratione 
avertere iuvenes ante aetatem, qua secundum regionis 
receptos mores matrimonium iniri solet. 

Pastors of souls are to see to it that they dissuade young people from en
tering marriage before the age customarily accepted in the region. 

SOURCES: c. 1067 § 2 

CROSS REFERENCES: cc. 1083 

C OMMENTARY ------

Tomas Rincon-Perez 

The age for entering marriage is the object of special attention in ca
nonical marriage law. Thus c. 1083 § 1 sets a certain age as an impediment. 
Men under 16 years and women under 14 years of age may not validly 
enter into a marriage unless they obtain a dispensation from the impedi
ment. The purpose is for the parties to enter marriage with the biological 
and mental maturity that marriage requires and to safeguard ius connu
bii. The goal of achieving a balance between the age of puberty and the 
right to enter marriage is the reason why canon law does not raise the age 
for entering into a valid marriage. This canon law is universal; its scope in
cludes very different geographical and cultural areas, in some of which 
the custom is to marry at a very early age. 1 

Not raising the minimum age for those reasons does not mean that 
the Church is insensitive to the demands of greater reflective ability and 
maturity at the time of celebrating a Christian marriage. That is why 
c. 1083 § 2 gives Bishops' Conferences the power to set a higher age, even 
if only for the nuptials to be lawful. 

Putting this faculty into practice, the CBS has set the age at 18 years 
for both men and women2 to agree with the age established by the Spanish 
civil code. 

Apart from the norms that affect validity or lawfulness, depending 
on the case, c. 1072 recommends that pastors of souls are to dissuade 
young people from entering marriage before the age customarily accepted 

1. Cf. M. L6PEZ ALARC6N-R. NAVARRO VALLS, Curso de derecho matrimonial can6nico y 
concordado, 3rd ed. (Madrid 1989), p .  102; J.M. GONZALEZ DEL VALLE, Derecho Canonico 
Matrimonial, segun el C6digo de 1983 (Pamplona 1983), p. 27. 

2. Cf. BOCEE 3 (1984), p. 103. 
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in the region. With this pastoral recommendation, the Church is aiming at 
keeping the universal legal minimums, intended to safeguard universal 
values such as ius connubii, from undermining the appropriate accom
modation to the cultural environment of the region where the marriage is 
being celebrated. 
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CAPUT II 
De impedimentis dirimentibus in genere 

CHAPTER II 

Diriment Impediments in General 

lmpedimentum dirimens personam inhabilem reddit ad 
matrimonium valide contrahendum. 

A diriment impediment renders a person incapable of validly contracting a 
marriage. 

SOURCES: c. 1036 § 2 

CROSS REFERENCES: cc. 10, 11 ,  14, 15, 18, 85-93, 1057 § 1, 1058, 1059, 
1074-1094 

CO MME NTARY ------

Juan Fornes 

1. Notion of impediment 

We shall leave aside the history and doctrine of "impediments." It 
does not seem necessary to stop here and discuss the meaning of this 
broad and imprecise term found in legislation prior to CJC/1917 and its 
more restricted and technical use in CJC/1917.1 It had been used to desig
nate a set of circumstances that prevented a person from entering into a 
valid or lawful marriage. These restrictions on exercising the ius connu
bi i (cf. c. 1058), were minutely detailed by the legislator. Thus, as 

1. Cf., e.g., J. FORNES, "Los impedimentos matrimoniales en el nuevo C6digo de Derecho 
can6nico," in Estudios de Derecho can6nico y de Derecho eclesiastico en homenaje al prof 
Maldonado (Madrid 1983), pp. 99-128; idem, Derecho matrimonial can6nico, 2nd ed. (Madrid 
1994), pp. 50ff, with the bibliographical references contained therein. 
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frequently emphasized by doctrine, 2 they had to be exceptional in nature, 
explicit in the law and strictly interpreted. 

AB we said, these restrictions affected the validity or lawfulness of a 
marriage. This explains the fundamental division found in CJC/1917, 
c. 1036, between impedient impediments (which affected lawfulness but 
not validity) and diriment impediments (which affected validity). 

At the beginning of the preparatory work on the new Code, this same 
division was maintained, although the term "impedient" impediments was 
changed to "prohibitive" impediments. However, after suggestions from 
consulting bodies and discussions in the study group on marriage law, 3 it 
was decided to eliminate the "prohibitive" impediments (which had been 
finally reduced to three in the draft submitted for study: temporary public 
vow of perfect chastity, legal relationship if such was a civil impediment, 
and mixed religion). 

In the opinion of the consultors who supported this solution, the 
main reason was that "they have effect only in the moral order"4 since, in 
the juridical order their only effect "consists in that the parish priest may 
lawfully refuse to assist at the marriage."5 On the other hand, the consul
tors in favor of maintaining these impediments emphasized their "peda
gogical function, " which leads those affected by them "to desist from 
contracting marriage."6 

Without entering into all the questions raised by this problem, we 
may still emphasize that canonical imperatives that do not imply that con
trary acts are null may not be simply considered as juridically excluded. 
That would be the same as reducing canon law to the norms that, accord
ing to c. 10, are called invalidating or incapacitating. Let us not forget that 
canonical unlawfulness also has the effect of designating an act as con
trary to ecclesiastical discipline, not only internally, but also in the 
Church's social order; thus it may even include penal consequences. Apart 
from that clarification, which appears doctrinally necessary, it is in any 
case evident that the revision Commission wished to make a clearer dis
tinction between morality and law. Perhaps with arguable justification, 
they related that distinction to the distinction between the internal forum 
and the external forum. This idea was already present at the beginning of 
the Commission's task in the second of the "guiding principles for revising 
the Code."7 

2. Cf., e.g., A. BERNARDEZ CANT6N, Compendia de Derecho matrimonial can6nico, 7th ed. 
(Madrid 1991), p. 54; J. HERVADA-P. LOMBARDiA, El Derecho del Pueblo de Dias, IIJ/1, Derecho 
matrimonial (Pamplona 1973), p. 317. 

3. Cf. Comm. 9 (1977), pp. 132ff. 
4. Cf. ibid., p. 134. 
5. Cf. ibid. 
6. Cf. ibid. 
7. Cf. Comm. 1 (1969), p. 79. 
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That having been said, what is certain is that in the current Code, the 
prohibitive impediments have been eliminated.8 Strictly speaking, that 
makes the term "diriment" superfluous where it is added in the corre
sponding headings9 or in this canon. The term was fully significant in the 
juridical system of CJC/1917; but according to the present way of looking 
at it, if we have an impediment, strictly speaking, it affects the validity of a 
marriage; otherwise it would not be an impediment in the legal sense. 
Thus the term "diriment" has become an adjective that needs to be ex
plained in the light of the antecedents to which we have summarily re
ferred. 

That does not mean, however, that in the current juridical marriage 
system there are no prohibitions affecting the lawfulness and not the va
lidity of a marriage; for example, the cases covered in cc. 1071 and 1124ff, 
or in c . 1083 § 2. But technically speaking, those prohibitions should be 
called obstacles or legal prohibitions and not impediments in the strict 
sense. 10 

2. Juridical nature 

The Code begins the regulation on impediments by stating that they 
incapacitate a person for validly contracting a marriage. 

We can see that the legal precept being discussed here seems to sug
gest a solution to the long doctrinal discussion, theoretically very subtle, 
but perhaps not so practical, on whether impediments are incapacities, in
compatibilities, legal prohibitions or an absence of legitimation.1 1  The 
canon clearly emphasizes that an impediment "incapacitates" a person; it 
makes a person unable to enter validly into marriage. However, some
times the incapacity is just that (for example, in absolute impotence). At 
other times, it really is a question of absence of legitimation (for example, 

8. Cf. also Comm. 10 (1978), p. 126. 
9. Headings of chaps. II and III, tit. VII, pt. I, Liber IV. Cf. the reference to Comm. 9 (1977), 

p . 359. 
10. Cf., e.g., M. L6PEZ ALARC6N-R. NAVARRO-VALLS, Curso de Derecho matrimonial 

can6nico y concordado, 4th ed. (Madrid 1992), p. 94. 
11. Among others who reflect this controversy and adopt personal criteria for it are, 

J.M. MANS, Derecho matrimonial can6nico, I (Barcelona 1959) , pp . 74-82; J. HERVADA
P. LOMBARDIA, El Derecho del Pueblo de Dios, 111/1, Derecho matrimonial (Pamplona 1973), 
pp. 326-327; A BERNARDEZ CANT6N, Compendia de Derecho matrimonial can6nico, 7th ed., 
Madrid 1991, pp. 54-55; M. L6PEZ ALARC6N-R. NAVARRO-VALLS, Curso . . .  , cit., pp. 94-95. In these 
works or in that of J. FORNES, Derecho matrimonial . . .  , op . cit . ,  one can find ample 
bibliographical references regarding this debated question. 
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in the impediments of bond, disparity of worship, sacred order, abduction, 
crime, etc.). 

What is most important from the practical point of view is not the 
exact adjective for the juridical nature of these obstacles, for they are, in 
the end, the result of a legal classification, with all the underlying histori
cal and doctrinal changes; what is important is that a marriage so con
tracted is null and void. 
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1074 

Bk IV. Pt. I. The Sacraments FORNES 

Publicum censetur impedimentum, quod probari in foro 
externo potest; secus est occultum. 

An impediment is said to be public, when it can be proved in the external 
forum; otherwise it is occult. 

SOURCES: c. 1037; CodCom Resp. II, 25 iun. 1932 (AAS 24 [1932] 284); 
SCDS Resp. 3, 1 apr. 1957 

CROSS REFERENCES: cc. 1073, cc. 1075-1094, 1156-1 165, 1526-1586, 
1674, 1678-1680 

CO MME NTARY ------

Juan Fornes 

1 .  Classification of impediments 

This canon makes the distinction between public and occult impedi
ments and literally repeats the text of c. 1037 of CJC/1917. If we carefully 
examine the rest of the regulations on the subject, we can see that the 
legal classification of impediments has been practically reduced to these 
two kinds. 

In addition to the elimination of the relative distinction between pro
hibitive and diriment impediments (see commentary on c. 1073), the divi
sion between major and minor impediments found in c. 1042 of CJC/1917 
has also disappeared. Thus the new general regulation is much simpler 
and more linear in comparison to the regulation in the prior legal corpus. 

There are other important classifications that could be made from a 
doctrinal perspective, such as by origin (impediments by divine law and 
by human law) or by scope and duration (absolute versus relative impedi
ments, or perpetual versus temporary impediments) by their relation to 
dispensation (dispensable or non-dispensable impediments). As empha
sized above however, the Code refers expressly to the distinction between 
public and occult impediments. 

2. Public and occult impediments 

According to the text of the canon, which is the same as the prior 
Code, an impediment is public or occult not depending on it being de facto 
divulged, but depending on the possibility of its being proved in the 
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external forum. In other canons (e.g., cc. 1080 § 1, 1082), the term "occult" 
appears to have its ordinary meaning, which is that there is neither divul
gation nor the risk of divulgation. 

A Response by the CPI of December 28, 1927 is still of interest for 
this subject, in relation to the "occult cases" in c. 1045 § 3 of CJC/1917. Ac
cording to the Response, those cases "should be judged not only as occult 
impediments, by nature and in fact, but also as impediments that are pub
lic by nature and remain occult in fact.1 

In addition, there were difficulties of interpretation in the method of 
CJC/1917 that were caused when c. 1037 (which made the distinction men
tioned above between public and occult impediments) was considered in 
relation to c. 1971 § 1, 2° on the procedural part (which spoke of "impedi
ments that are public by nature"). Those difficulties disappear in the new 
regulation, since c. 1674 uses the expression "when the nullity of the mar
riage has already been made public." 

1. Cf. AAS 20 (1928), p. 61 .  
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1075 

Bk IV. Pt. I. The Sacraments FORNES 

§ 1 .  Supremae tantum Ecclesiae auctoritatis est authen
tice declarare quandonam ius divinum matrimonium 
prohibeat vel dirimat. 

§ 2 .  Uni quoque supremae auctoritati ius est alia impedi
menta pro baptizatis constituere. 

§ 1. Only the supreme authority in the Church can authentically declare 
when the divine law prohibits or invalidates a marriage. 

§ 2. Only the same supreme authority has the right to establish other im
pediments for those who are baptised. 

SOURCES: § 1: c. 1038 § 1 
§ 2: C. 1038 § 2 

CROSS REFERENCES: cc. 330-367, 1058, 1073, 1074, 1076-1094 

l. Introduction 

COMME NTARY ------

Juan Fornes 

In establishing impediments it is necessary to distinguish between 
the simple "declaration" of impediments that are from divine law and the 
"constitution," or establishment proper, of other impediments from human 
law by the ecclesiastical authority with jurisdiction. It is also necessary to 
keep in mind that these other impediments are exceptional in nature, that 
express consistency must be maintained and that interpretation must be 
strict because of the nature of the limitations upon exercising ius connu
bii (see commentary on c. 1073). 

2. Declaration of impediments 

After different proposals and suggestions for eliminating impedient 
impediments (see commentary on c. 1073), the text of § 1 is similar to the 
corresponding text of c. 1038 of CJC/1917. The only outstanding modifi
cation is the substitution of prohibits for impedes. 1 Thus, it is definitely 

1. Initially the term impedientes had been changed to prohibentes; see commentary on 
C. 1073. 
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indicated that only the supreme authority of the Church may authentically 
declare when divine law invalidates or prohibits marriage. 

3. Establishment of impediments 

The establishment of impediments, referred to in § 2, merits further 
consideration. The question gave rise to numerous suggestions and to a 
detailed analysis within the study group of the revision Commission.2 It 
was first proposed that the Bishops' Conferences, "taking into account the 
individual circumstances of each place," might also establish "individual 
prohibitive or diriment impediments. "3 After the various consultations and 
opposing opinions were heard, it was decided to submit the matter to the 
Plenary Session of Cardinals who, at their meetings of May 24/27, 1977, is
sued their decision that the faculty of establishing impediments neque 
dirimentia neque impedientia should not be given to the Bishops' Con
ferences. 4 

The difficulties that would have arisen in marriage discipline if the 
initial suggestions had prospered are obvious. Among them is the plurality 
of kinds of juridical systems in the different regions, which would create 
unnecessary complications. In view of that, it appears quite logical that 
such a delicate matter should be reserved to the supreme authority so that 
there may be a unified system that would no doubt benefit juridical secu
rity, as doctrine has emphasized. 5 This is what the new Code has done by 
maintaining, on this point, the discipline already established in c. 1038 § 2 
of CJC/1917. 

2. Cf. Comm. 9 (1977), pp. 79-80, 135-136; 10 (1978), pp. 125-126. 
3. Cf. Comm. 9 (1977), p 80. 
4. Cf. Comm. 10 (1978), p. 126. 
5. Cf., e.g., A. BERNARDEZ CANT6N, Compendia de Derecho matrimonial can6nico, 7th ed. 

(Madrid 1991), p. 57. 
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1076 

Bk IV. Pt. I. The Sacraments FORNES 

Consuetudo novum impedimentum inducens aut impedi
mentis exsistentibus contraria reprobatur. 

A custom which introduces a new impediment, or is contrary to existing 
impediments, is reprobated. 

SOURCES: c. 1041 

CROSS REFERENCES: cc. 23-28, 1058, 1073-1075, 1077-1094 

CO MME NTARY ------

Juan Fornes 

This legal precept literally reproduces c. 1041 of CIC/1917. 

It is not necessary to include here everything pertaining to the 
Code's regulation of custom (see cc. 23-28 and commentaries thereon). It 
suffices to remember that one of the elements of the precept is reason
ableness. 1 Canon 24 § 2 expressly indicates that custom cannot have the 
force of law contra aut praeter ius canonicum unless it is reasonable, 
and any custom expressly reprobated in the law is not reasonable. 

1. Cf. on this point J. FORNES, "La costumbre 'contra legem', hoy," in La norma en el 
Derecho can6nico, I (Pamplona 1979), pp. 747-781, with the doctrinal and bibliographical 
references contained therein. 
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1077 

Tit. VII. Ch. II. Diriment Impediments in General c. 1077 

§ 1.  Ordinarius loci propriis subditis ubique commoranti
bus et omnibus in proprio territorio actu degentibus 
vetare potest matrimonium in casu peculiari, sed ad 
tempus tantum, gravi de causa eaque perdurante. 

§ 2. Vetito clausulam dirimentem una suprema Ecclesiae 
auctoritas addere potest. 

§ 1 .  The local Ordinary can in a specific case forbid a marriage of his own 
subjects, wherever they are residing, or of any person actually 
present in his territory; he can do this only for a time, for a grave rea
son and while that reason persists. 

§ 2.  Only the supreme authority in the Church can attach an invalidating 
clause to a prohibition. 

SOURCES: § 1: c. 1039 § 1; SCRO Resp., 14 feb. 1962 
§ 2: C. 1039 § 2 

CROSS REFERENCES: cc. 100-102, 105-107, 1058, 1071, 1073-1076, 
1078-1094 

COMME NTARY ------

Juan Fornes 

This canon refers to the question of whether or not local Ordinaries 
have any power to establish impediments, and the conclusion is negative. 
Thus what this legal precept regulates is the logical consequence first, of 
the prescription in c. 1075 and ultimately, of the fundamental right of 
every member of the faithful (ius connubii, c.  1058) to enter into mar
riage. This canon substantially includes the content of c. 1039 of CJC/1917, 
especially the express indication in § 2. 

Therefore, any prohibition by a local ordinary must fall within the 
specifically established limitations. These are the following: a) It must be 
a specific marriage (matrimonium in casu peculiari). b) The parties 
must be subject to the local ordinary, regardless of where they reside, or 
they can be any other persons who are in fact present in his territory. 
c) There must exist a grave cause. d) The prohibition can only be ad tem
pus, while the reason persists. This last clause means that it is not neces
sary to establish a time limit; the prohibition may be for an indefinite 
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time, that is, as long as the reason persists. It cannot, however, be a per
petual prohibition. 1 

As designed by the legislator, the prohibition falls into the area of 
lawful/unlawful, not valid/invalid marriages. Under § 2 a possible diriment 
clause could be added to the vetitum of the local ordinary only by the Su
preme Authority of the Church and, in addition, as previously mentioned, 
it would have to be in accordance with the express general stipulations in 
C. 1075 § 2. 

1. Cf. L. MIGUELEZ, "El matrimonio," in Comentarios al C6digo de Derecho can6nico, 
vol. II (Madrid 1963), p. 490. See also S. GHERRO, "Natura, contenuto e limiti del diritto a 
celebrare il matrimonio stabilito dall'Ordinario ex can. 1077," in Gli impedimenti al 
matrimonio canonico (Vatican City 1989), pp. 41-52. 
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1078 

Tit. VII. Ch. II. Diriment Impediments in General c. 1078 

§ 1. Ordinarius loci proprios subditos ubique commoran
tes et omnes in proprio territorio actu degentes ab 
omnibus impedimentis iuris ecclesiastici dispensare 
potest, exceptis iis, quorum dispensatio Sedi Apos
tolicae reservatur. 

§ 2. Impedimenta quorum dispensatio Sedi Apostolicae 
reservatur sunt: 
1 ° impedimentum ortum ex sacris ordinibus aut ex 

voto publico perpetuo castitatis in instituto reli
gioso iuris pontificii; 

2° impedimentum criminis de quo in can. 1090. 

§ 3. Numquam datur dispensatio ab impedimento consan
guinitatis in linea recta aut in secundo gradu lineae 
collateralis. 

§ 1. The local Ordinary can dispense his own subjects wherever they are 
residing, and all who are actually present in his territory, from all im
pediments of ecclesiastical Law, except for those whose dispensation 
is reserved to the Apostolic See. 

§ 2. The impediments whose dispensation is reserved to the Apostolic See 
are: 
1 ° the impediment arising from sacred orders or from a public per

petual vow of chastity in a religious institute of pontifical right; 
2° the impediment of crime mentioned in Can. 1090. 

§ 3. A dispensation is never given from the impediment of consanguinity 
in the direct line or in the second degree of the collateral line. 

SOURCES: § 1: c. 1040; SCDS Instr. Satfrequentes, l aug. 1931 (AAS 23 
[ 1931 ]  413-415); PM I, 19, 20; CD Sb; EM IX 
§ 2: EM IX, 12, 13 
§ 3: C. 1076 § 3 

CROSS REFERENCES: cc. 85-93, 108-109, 589, 599, 607-709, 1009 § 1, 
1058, 1073-1077, 1079-1094 

1. Introduction 

COMME NTARY 

Juan Fornes 

First of all, let us point out that the general presentation of dis
pensations underwent important changes resulting from post-Vatican II 
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legislation. Specifically, this canon reflects a marked change in the matter 
of the local Ordinaries' faculty as it had been regulated in the prior Code. 
The corresponding norm in CJC/1917 (c. 1040) had already been affected 
by the provisions of the mp De Episcoporum muneribus, 1 which, in ac
cordance with Deer. Christus Dominus from Vatican II, had modified the 
general system of dispensations. 

According to c. 81 of CJC/1917, "Ordinaries under the Roman Pontiff 
may not dispense from the general laws of the Church, not even in a par
ticular case, unless this faculty has been explicitly or implicitly given 
them, or unless recourse to the Holy See is difficult and there is also grave 
danger in delay; it must also concern a dispensation that the Apostolic See 
usually grants." 

CD Sb, however, establishes that "in a particular case each diocesan 
bishop has the faculty to dispense the faithful who are subject to him by 
law from the general laws of the Church as often as he judges it suitable 
for their spiritual good, unless the supreme authority of the Church has 
made a special reservation." 

The substance of Vatican II's regulation, which is the opposite of the 
system in CJC/1917, has been included in c. 87 § 1 (see commentary). Rel
ative to this matter, the cases reserved to the Holy See have been specified 
in De Episcoporum muneribus IX, 11-16, which also expressly derogated 
from c. 81 CJC/1917 (cf. EM II).2 

2. Dispensation from impediments in normal circumstances 

In accordance with the overall viewpoint, the reform Commission 
initially proposed that the following impediments be reserved to the Holy 
See: a) age, when over one year; b) sacred order and perpetual profession 
in an institute of consecrated life; c) crime; d) consanguinity to the third 
degree of the collateral line, with the added caution that there is no dis
pensation from the impediment of consanguinity in the direct line; e) af
finity in the direct line. Note that the degrees of consanguinity and affinity 
are calculated according to the Roman system (cf. cc 108-109), which re
places the Germanic system of CJC/1917 ( cc. 96-97). 

However, after the consultors had studied the suggestions from the 
different consultative bodies, 3 the number of cases reserved to the Holy 
See was reduced to the three listed in this canon: a) sacred orders, which 

l .  AAS 58 (1966), pp. 467-472. 
2. Cf., however, the opinion of M. CABREROS DE ANTA, Derecho can6nico postconciliar 

(Madrid 1969), pp. 80-81, which understood c. 81 (C/C/1917) as applicable under certain 
suppositions, even after EM, a position which, in the essentials, has been included in c. 87 §2. 

3. Cf. Comm. 9 (1977), pp. 345-347. 
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obviously also includes the diaconate4; b) public vow of chastity in a reli
gious institute of pontifical right; c) crime. 

In the case of a vow, the 1980 Schema stated, "institute of conse
crated life of pontifical right."5 However, in the 1981 Relatio it was replaced 
by the expression "in a religious institute" to underline that the impediment 
affected only those who have made public vows, that is, religious, but not 
members of a secular institute6 ( obviously, members of societies of apos
tolic life are excluded). 

Finally, regarding consanguinity, the clause in § 3 has been added. 
Initially this clause fell among the impediments of dispensation reserved 
to the Apostolic See, phrased as follows: "the impediment of consanguin
ity to the third degree of the collateral line, keeping in mind that there is 
no dispensation from the impediment of consanguinity in the direct line. "7 

The study group of the revision Commission on marriage law, how
ever, examined several objections that had been made about the caution 
regarding the impediment of consanguinity of the direct line. Some mem
bers proposed that the caution be eliminated since the caution was in
cluded in § 4 of the canon regulating the impediment of consanguinity (in 
the present Code, c. 1091 § 4). Others said that the caution should be 
moved to a different place and this paragraph should ref er only to the list 
of cases reserved to the Holy See. 

After discussion the consultors reached the conclusion that the first 
caution was not sufficient. They deemed the second objection, however, to 
be timely. Thus it was decided to add another paragraph, the third, which 
is the text in the present Code. 8 

In addition, a vote was taken on whether to reserve the dispensation 
from the impediment of consanguinity to the third degree of the collateral 
line to the Holy See. 9 As pointed out above, the conclusion was negative. 

4. Cf. ibid., p. 346. 
5. Schema Codicis Juris Canonici iuxta animadversiones S.R.E. Cardinalium, 

Episcoporum Conferentiarum, Dicas teriorum Curiae Romanae , Universitatum 
Facultatumque ecclesiasticarum necnon Superiorum Institutorum vitae consecratae 
recognitum (Libreria Editrice Vaticana 1980), c. 1031 §2. 

6. Cf. Relatio complectens synthesim animadversionum ab Em.mis atque Exe.mis 
Patribus Commissionis ad novissimum Schema Codicis Juris Canonici exhibitarum, 
cum responsionibus a Secretaria et Consultoribus datis (Typis polyglottis Vaticanis 1981), 
p. 250. Cf. also p. 253, in which reference is made to c. 1041 of the 1980 Schema regarding the 
impediment to voting. 

7. Cf. Comm. 9 (1977), pp. 345-346. 
8. Cf. ibid., p. 347. 
9. Cf. ibid. 
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1079 

Bk IV. Pt. I. The Sacraments FORNES 

§ 1 .  Urgente mortis periculo, loci Ordinarius potest tum 
super forma in matrimonii celebratione servanda, 
tum super omnibus et singulis impedimentis iuris ec
clesiastici sive publicis sive occultis, dispensare pro
prios subditos ubique commorantes et omnes in 
proprio territorio actu degentes, excepto impedi
mento orto ex sacro ordine presbyteratus. 

§ 2.  In eisdem rerum adiunctis, de quibus in § 1 ,  sed 
solum pro casibus in quibus ne loci quidem Ordina
rius adiri possit, eadem dispensandi potestate pollet 
tum parochus, tum minister sacer rite delegatus, tum 
sacerdos vel diaconus qui matrimonio, ad normam 
can. 1 1 16 § 2, assistit. 

§ 3.  In periculo mortis confessarius gaudet potestate dis
pensandi ab impedimentis occultis pro foro interno 
sive intra sive extra actum sacramentalis confessio
nis. 

§ 4. In casu de quo in § 2,  loci Ordinarius censetur adiri 
non posse, si tantum per telegraphum vel telepho
num id fieri possit. 

§ 1. When danger of death threatens, the local Ordinary can dispense his 
own subjects, wherever they are residing, and all who are actually 
present in his territory, both from the form to be observed in the cele
bration of marriage, and from each and every impediment of ecclesi
astical law, whether public or occult, with the exception of the 
impediment arising from the sacred order of priesthood. 

§ 2. In the same circumstances mentioned in § 1, but only for cases in 
which not even the local Ordinary can be approached, the same fac
ulty of dispensation is possessed by the parish priest, by a properly 
delegated sacred minister, and by the priest or deacon who assists at 
the marriage in accordance with Can. 1116 § 2. 

§ 3. In danger of death, the confessor has the power to dispense from oc
cult impediments for the internal forum, whether within the act of 
sacramental confession or outside it. 

§ 4. In the case mentioned in § 2, the local Ordinary is considered unable 
to be approached if he can be reached only by telegram or by tele
phone. 
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SOURCES: § 1: c. 1043; PM 20, 21 

c. 1079 

§ 2: c. 1044; LG 29; SDO V, 22, 4;  PCIDSV C Resp. 26 mar. 
1968 (AAS 60 [1968] 363); Seer. St. Resp., 21 mai 1968; PC
IDSVC Resp., 4 apr. 1969 (AAS 61 [1969] 348) 
§ 4: CodCom Resp., V, 12 nov. 1922 

CROSS REFERENCES: cc. 85-93, 100-107, 291, 1058, 1073-1078, 1080-
1094, 1108-1123 

COMMENTARY 

Juan Fornes 

This canon regulates dispensation when there is danger of death. To
gether with the case covered in the next canon (known as casus per
plexus) ,  it is a special situation in the system of dispensation from 
impediments. It establishes greater logical faculties for granting dispensa
tions. 

The particular interest of this material perhaps lies in the following 
summarized points: 

a) The ordinary's power to dispense in this case includes, in addition 
to the substance of juridical form (cf. cc. 1108ff), all impediments in 
human law except the sacred order of priesthood ( cf. also cc. 87 § 2 and 
291). In this case CJC/1917 excluded the possibility of dispensation from 
the impediments of sacred order of the priesthood and of affinity in the di
rect line with consummation of marriage (cf. c. 1043 CJC/1917). In today's 
Code, suggestions to retain the exception of sacred order1 were accepted 
by the legislator. 

b) The old Code (cf. c. 1043 CJC/1917) required the conditions of not 
only danger of death, but also peace of conscience or legitimation of the 
offspring or both at the same time. The corresponding clause (ad consu
lendum conscientiae et, si casus ferat, legitimationi prolis) was in
cluded in the first draft of the precept, 2 but was eliminated in the final 
text. The same thing happened to another clause, which affected only the 
lawfulness of the dispensation and concerned the need to avoid scandal 
(remoto scandalo).3 

c) Based on the provisions of c. 1044 CJC/1917 (a parish priest's fac
ulty to dispense and an assisting priest's when, for lawfulness, he assists 
at a marriage in extraordinary juridical form), § 2 of the present canon 

1. Cf. Comm. 9 (1977), p. 348. 
2. Cf. ibid., p. 347. 
3. Cf. ibid., p. 348. 
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states that in the same circumstances an appropriately delegated sacred 
minister may also dispense (cf. cc. 1108 and cross references). In addition 
to priests, deacons may also dispense when they assist at a marriage in a 
similar situation to the one covered in CIC/1917 (assistance for lawfulness 
in the extraordinary form, cf. c. 1116 § 2), according to SDO 22, 4. 

d) To these must be added confessors (c. 1044 CIC/1917 did the 
same). Initially it was proposed to replace the text of the old Code (the 
confessor could dispense "only in the act of sacramental confession and 
for the internal forum"), with the following expression : "for the internal 
forum, but outside the act of sacramental confession. "4 After discussion 
by the Consultors on this matter in the preparatory work on the Code, de
bating on the difficult questions of the relations between the internal and 
external forum in the framework of the specific nature of the power of 
governance, and taking into consideration a suggestio from the Peniten
tiary5 § 3 of this canon broadens the confessor's faculties with respect to 
the 1917 Code. The new text reads that he may dispense "whether within 
the act of sacramental confession or outside it." It is true that a confessor 
should dispense "in the internal forum" and furthermore, the impediments 
should be "occult," a specification that did not appear in c. 1044 of CIC/ 
1917. Yet it seems that this is one of the cases in which the term "occult" 
does not have the technical meaning it has in c. 1074, but the common 
meaning; that there is no spreading of the information nor divulgation of 
the fact, nor is there proximate danger that this might happen. This is 
demonstrated, for example , by the early drafts of the precept in which the 
expression was not "occult impediments," but "occult case," (si agatur de 
casu occulto).6 Moreover, it seems reasonable to give this interpretation in 
the circumstances where this possibility of dispensation is applicable. 

e) In § 4 there is a specification pertaining to the possibility or not of 
approaching the local ordinary. Its precedent is in a Response from the 
CPI of November 12, 1922,7 which essentially contained the provisions of 
the new § 4. 

f) Finally, with regard to the obligation to advise the local ordinary of 
the dispensation granted for the external forum and record it in the mar
riage book, the prescription of c. 1081 must be taken into account. And 
with regard to recording a dispensation granted in the non-sacramental in
ternal forum and its possible effect in the external forum, the criteria es
tablished in c. 1082 must be followed. 

4. Cf. Comm. 9 (1977), p. 348. 
5. Cf. ibid., pp. 349-350. 
6. Cf. ibid., pp. 348 and 350. 
7. Cf. AAS 14 (1922), pp. 662-663. 
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Tit. VII. Ch. II. Diriment Impediments in General c. 1080 

§ 1. Quoties impedimentum detegatur cum iam omnia 
sunt parata ad nuptias, nee matrimonium sine pro
babili gravis mali periculo differri possit Canon 
usquedum a competenti auctoritate dispensatio obti
neatur, potestate gaudent dispensandi ab omnibus 
impedimentis, iis exceptis de quibus in can. 1078 § 2, 
n. 1 ,  loci Ordinarius et, dummodo casus sit occultus, 
omnes de quibus in can. 1079 §§  2-3, servatis condi
cionibus ibidem praescriptis. 

§ 2 .  Haec potestas valet etiam ad matrimonium convali
dandum, si idem periculum sit in mora nee tempus 
suppetat recurrendi ad Sedem Apostolicum vel ad 
loci Ordinarium, quod attinet ad impedimenta a qui
bus dispensare valet. 

§ 1. Whenever an impediment is discovered after everything has already 
been prepared for the wedding and the marriage cannot without 
probable danger of grave harm be postponed until a dispensation is 
obtained from the competent authority, the power to dispense from 
all impediments, except those mentioned in Can. 1078 § 2 n. 1, is pos
sessed by the local Ordinary and, provided the case is occult, by all 
those mentioned in Can. 1079 § §  2-3, the conditions prescribed 
therein having been observed. 

§ 2. This power applies also to the validation of a marriage when there is 
the same danger in delay and there is no time to have recourse to the 
Apostolic See or, in the case of impediments from which he can dis
pense, to the local Ordinary. 

SOURCES: § 1 :  c. 1045 § §  1 and 3; CodCom Resp. IV, 1 mar. 1921 (A.AS 
13 [ 1921 ]  178); CodCom Resp. III, 28 dee. 1927 (AAS 20 
[1928] 61); CodCom Resp. I, 27 jul. 1942 (A.AS 34 [ 1942] 241) 
§ 2: c. 1045 § 2; SCDF Resp., 18 dee. 1968 

CROSS REFERENCES: cc. 85-93, 1066-1072, 1073-1079, 1081-1094, 
1 156-1165 

COMME NTARY 

Juan Fornes 

1. What doctrine traditionally has called casus perplexus is regulated 
in § 1. It was covered in c. 1045 of CJC/1917. 
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It is important to note that here not only the impediment of order is 
excluded from the possibility of dispensation, but also the impediment of 
public perpetual vow of chastity in a religious institute of pontifical right. 
Substantial juridical form, not mentioned in this canon, should also be 
added to these, in contrast to c. 1079 § 1. No reference was made to it in 
the codical discipline of 1917, either. Although there were diverging doc
trinal opinions, 1 the possibility of dispensation in this case was considered 
to be out of the question because, strictly speaking, "absence of canonical 
form" is not an impediment of the parties, rather it is a defect of the cele
bration. 2 

In addition, the three questions that could be raised concerning in
terpretation of this legal precept have already been satisfactorily resolved 
by previous doctrine and practice.3 Specifically: 

a) The impediment must be understood to be "discovered" when the 
parish priest or the ordinary learns of it, even if other persons previously 
knew about it. 4 

b) It is understood that "everything is prepared for the nuptials,"  as 
the canon states it, when all the preliminary canonical formalities have 
been completed as specifically regulated by the Bishops' Conferences 
(cf. c. 1067). In comparison to CJC/1917, the present Code has greatly sim
plified regulations on preparatory measures (investigation of the state of 
freedom of the parties and publication of marriage or banns, basically). 
CJC/1917 included a detailed regulation in cc. 1019-1034. The Instructions 
from the SCDS of July 4, 19215 and of June 29, 19416 must also be kept in 
mind. On the other hand, c. 1067, as previously noted, remits regulation of 
the matter to the Bishops' Conferences. 

c) An "occult case" (see commentary on c. 1074) should be under
stood as an impediment that is not de facto divulged. 7 

2. The second paragraph refers to the validation of a marriage under 
these circumstances. It includes the provisions established in the old 
Code (c. 1045 § 2 CJC/1917), although the reference to the impediments 
from which an ordinary may dispense has been added to be consistent 
with the rest of the new system. 

1. E.g., G. ARENDT, "Dispensatio a forma matrimonii in casu perplexo," in Periodica, 16 
(1927), pp. lff; J. BANK, Connubia canonica (Rome 1959), p. 299. 

2. Cf., e.g., F.M. CAPPELLO, Tractatus canonico-moralis de sacramentis, V. De 
matrimonio, 6th ed. (Turin-Rome 1950), no. 234-bis; I. CHELODI-P. CIPROTTI, Ius canonicum 
de matrimonio, 5th ed. (Vicenza 1947), no. 41; J.M. MANS, Derecho matrimonial can6nico, I 
(Barcelona 1959), p. 101 ;  A. BERNARDEZ CANT6N, Compendia de Derecho matrimonial 
can6nico, 7th ed. (Madrid 1991), p. 60. 

3. Cf., e.g., J.M. MANS, Derecho matrimonial ... , op. cit., pp. 101-102; L. MIGUELEZ, El 
matrimonio, in Comentarios al C6digo de Derecho can6nico, II (Madrid 1963), pp. 409-501. 

4. Cf. Reply of the CPI, March 1, 1921 ,  in AAS 13 (1921), p.178. 
5. AAS 13 (1921), pp. 348-349. 
6. AAS 33 (1941), pp. 297-318. 
7. Cf. Reply of the CPI, December 28, 1927, in AAS 20 (1928), p. 61. 
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1081 

Tit. VIL Ch. I .  Pastoral Care and the Prerequisites . . .  cc. 1081-1082 

Parochus aut sacerdos vel diaconus, de quibus in 
can. 1079 § 2, de concessa dispensatione pro foro externo 
Ordinarium loci statim certiorem faciat; eaque adnotetur 
in libro matrimoniorum. 

The parish priest or the priest or deacon mentioned in Can. 1079 § 2, is to 
inform the local Ordinary immediately of a dispensation granted for the 
external forum, and this dispensation is to be recorded in the marriage 
register. 

SOURCES: c. 1946; LG 29; SDO V, 22, 4; PCIDSVC Resp., 26 mar. 1968 
(AAS 60 [1968] 363); Seer. St. Resp., 21 may 1968; PCIDSVC 
Resp., 4 apr. 1969 (AAS 61 [1969] 348) 

1082 Nisi aliud ferat Paenitentiariae rescriptum, dispensatio 
in foro interno non sacramentali concessa super impedi
mento occulto, adnotetur in libro, qui in secreto curiae 
archivo asservandus est, nee alia dispensatio pro foro ex
terno est necessaria, si postea occultum impedimentum 
publicum evaserit. 

Unless a rescript of the Penitentiary provides otherwise, a dispensation 
from an occult impediment granted in the internal non-sacramental forum, 
is to be recorded in the book to be kept in the secret archive of the curia. 
No other dispensation for the external forum is necessary if at a later 
stage the occult impediment becomes public. 

SOURCES: c. 1047 

CROSS REFERENCES: cc. 85-93, 489-490, 1073-1080, 1083-1094, 1121 

COMME NTARY 

Juan Fornes 

These two canons regulate communication with the authority of ju
risdiction and, when applicable, the later annotation that is then recorded 
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in the case of c. 1079 § 2 (dispensations granted for the external forum 
under the circumstances described therein; see c. 1079 and commentary). 
They also regulate dispensations from an occult impediment granted in 
the internal non-sacramental forum. 

For the first case, regulated in c. 1046 CIC/1917, deacons are of 
course added (see commentary on c. 1079). 

In the second case, the regulation in c. 104 7 of C/C/1917 is also re
peated. A dispensation from an occult impediment granted in the internal 
non-sacramental forum, unless a re-script of the Penitentiary indicates 
otherwise, is recorded in the book kept in the secret archive of the dioce
san curia, described in cc. 489-490. 

For the meaning of the term "occult" in these cases, see commentar
ies on cc. 1074, 1079 and 1080. 
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1083 

Tit. VII. Ch. III. Individual Diriment Impediments 

CAPUT III 

De impedimentis dirimentibus in specie 

CHAPTER III 

Individual Diriment Impediments 

c. 1083 

§ 1. Vir ante decimum sextum aetatis annum completum, 
mulier ante decimum quartum item completum, ma
trimonium valide inire non possunt. 

§ 2. Integrum est Episcoporum conferentiae aetatem su
periorem ad licitam matrimonii celebrationem sta
tuere. 

§ 1. A man cannot validly enter marriage before the completion of his six
teenth year of age, nor a woman before the completion of her four
teenth year. 

§ 2. The Bishops' Conference may establish a higher age for the lawful 
celebration of marriage. 

SOURCES: § 1: c. 1067 § 1 

CROSS REFERENCES: cc. 11, 203 § 2, 1059, 1066, 1071 § 1,2° and 6°, 
1072, 1073, 1078 § 1, 1095 § 2, 1096 § 2 

C O MMENTARY 

Juan Ignacio Baiiares 

1. In § 1 the minimum age is established for entering into a valid mar
riage. The age is the same as the age determined in CIC/1917. 1 In the 
former law the minimum was governed by the normal age of puberty, 

1. Cf. P. GASPARRI, Tractatus canonicus de matrimonio (editio nova ad mentem Codicis 
J.C.), I (Rome 1932), nos. 489-501. 
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twelve years for a woman and fourteen for a man.2 Nevertheless, the mini
mum age indicated was not taken to be an absolute, but rather an assump
tion. Thus there could be exceptions under the classic clause, which was 
added to the established age: "nisi malitia suppl eat aetatem," meaning, un
less the typical traits, including mental, of the age of nubility, indicated by 
puberty, naturally developed early. 

First, it seems clear that the basis for indicating a minimum age is an
chored in nature. Second, however, it is also clear that the specification of 
age falls within the area of positive law; it depends upon the legislator's 
prudent criterion. Hence there may be dispensation. In addition, the legis
lator may not arbitrarily raise the minimum age required for validity, since 
one of the fundamental human rights and rights of the faithful is at risk: 
ius connubii. 3 This is the same ius connubii that prevents the legislator 
from establishing a higher age for entering marriage. What nature grants 
may be affected by time, but not totally eliminated in that it is a source of 
perfection of the total human being through marriageability. 

In addition to these points of reference, at various times doctrine has 
emphasized one or another of the elements found in this natural founda
tion. First, some writers have pointed out the need for "potentia coeundi" 
to enter marriage. It has been objected, however, that "potentia actualis 
coeundi" is not part of the substance of marriage and therefore is not 
strictly necessary at the time of the marriage contract. This is basically be
cause in the young, impotency will naturally disappear with time and be
cause a person of the minimum age to marry may do so validly even 
though at the time of the marriage natural potency has not yet developed. 
The appropriateness of marriage in these circumstances is another matter, 
as are the moral problems that might result from such a situation. 

In the second place, in this impediment the relation between apti
tude for marriage and the discretion of judgment has been frequently em
phasized. All things considered, we must point out that discretion of 
judgment today belongs to a different chapter of nullity; it refers to con
sent, 4 not to capability or aptitude to enter marriage, which is typical of 
impediments, it acts regardless of the age of a party. In addition, for im
pediments to have objective effect, discretion of judgment would not be 
sufficient to enter into marriage if the parties had not reached the required 
age. However, it is possible that the specification of age by the legislator 
indicates a iuris tantum assumption of the minimum age for discretion of 
judgment, considering the sociological criterion. But in any case, it 

2. Cf. A. BALLERINI-D. PALMIERI, Opus theologicum morale, VI (Prati 1892), nos. 1157-
1161; pp. 591, 594; P.A. D'AVACK, "11 'defectus aetatis' nelle fonti e nella dottrina matrimoniale 
classica della Chiesa," in Studi giuridici in memoria F Vassalli, I (Turin 1960), pp. 367-393; 
E. TEJERO, "La discreci6n de juicio para consentir en matrimonio," in Jus Canonicum 22 
(1982), pp. 403-534. 

3. Cf. Comm. 9 (1977), p .  360. 
4. Cf. Comm. 9 (1977), p. 360. 
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appears to refer to a peculiar discretion of judgment, linked per se to the 
natural and biological process of development of a human being as a man 
or as a woman. The basis is perhaps more in puberty itself and the knowl
edge that nature brings during this stage of human growth, as pointed out 
in C. 1096 § 2. 

Thirdly, it is also possible that, in part, this impediment has its own 
basis, giving it a certain autonomy with respect to the other impediments 
we have indicated. Perhaps this impediment includes not merely the capa
bility of giving a naturally sufficient consent, but also the appropriateness 
of a spousal relationship between infants or children. 5 Marrying means 
giving oneself and receiving the other as a spouse, establishing a binding 
relationship as a permanent juridical condition for the whole person ( a re
lationship that includes moral, educational, social, financial and other re
sponsibilities). That is why, going even beyond discretion of judgment, a 
child bride and child groom appear to be seriously inappropriate from 
various points of view. 

The assumptions in the question would be the following: a) There is 
an age at which nature ordinarily gives and drives human beings to ade
quate and sufficient knowledge and judgment for marriage; that would be 
the minimum substrate necessary for exercising the ius connubii. b) It 
appears that the beginning of the age of nubility is at puberty, at which 
time the characteristics of the sexual stage are successively unfolded. c) A 
person's development should be advanced enough not only to understand 
the scope of the commitment being made, but also to be capable of living 
as a spouse and potential parent. d) Given the possible variables involved 
in this stage, depending upon historical and cultural circumstances and 
the individual, the only feasible criterion for presuming the required capa
bility, in law, is to specify the number of years from birth. The way to 
adapt to the many possible situations can be through the possibility of dis
pensation, or an increase in the minimum age (for lawfulness). 

Thus puberty could be the natural criterion for distinguishing the be
ginning of the age of nubility. Age, as an impediment, would be a means of 
protecting the institution of marriage and the ius connubii of minors ade
quately for the legitimate demands of custom and civil laws. Discretion of 
judgment would be resolved in one of the elements that make up the nor
mal maturity of puberty. And appropriateness of the parties ( depending 
upon their development) for a spousal relationship, for being spouses, 
would be the formal perspective from which the impediment would con
template the facts of the question. 6 

5. Cf. J. HERVADA-P. LOMBARDiA, El Derecho del Pueblo de Dios, III, Derecho matrimonial, 
1 (Pamplona 1973), pp. 336-341. 

6. Cf. J.I. BANARES, "Edad y discreci6n de juicio en el matrimonio entre impuberes: una 
Respuesta del Doctor Navarro," in Estudios sobre el Doctor Navarro. En el IV Centenario de 
la muerte de Martin de Azpilcueta (Pamplona 1988), p. 290. 

1171 



c. 1083 Bk IV. Pt. I. The Sacraments BANARES 

In addition, age should be calculated in accordance with c. 203. An 
age is not reached until the end of the day of the month on which the party 
was born. 

2. According to § 2 of this canon, Bishops' Conferences are empow
ered to increase the minimum age with respect to the lawfulness of mar
riage. We have referred above to the play between the development of 
nature, the subjects' freedom, and the role of society. We have also consid
ered the great variety of cases that could arise depending upon the cir
cumstances of time, place and social customs in each culture. Therefore, 
we should now consider that in certain environments the established min
imum age might regularly be insufficient to initiate a viable and normal 
conjugal relationship. In addition, many civil laws have raised the mini
mum age for marriage above the age established by canon law, with the 
consequent difficulty in obtaining civil recognition of a marriage con
tracted in the Church and the effects of the marriage. The CCEO ( c. 800), 
which reproduces § 1 of this canon with no basic variations, in § 2 remits 
any increase in the age of the parties to the particular law of the Catholic 
concept of "sui iuris," for lawfulness. 

For these reasons and with great sensitivity to the salus animarum, 
the Code itself exhorts pastors to dissuade "young people from entering 
marriage before the age customarily accepted in the region" ( c. 1072). It 
prohibits pastors without permission from the local ordinary from assist
ing at a marriage that "cannot be recognised by the civil law" (c. 1071 § 1, 
2°), and also at a marriage of a minor, if the parents are either unaware of 
it or are reasonably opposed to it (cf. c. 1071 § 1, 6°). Thus it can be seen 
that in certain regions, it may be a good idea to unify the criteria in the 
two systems. 

There is always, however, a possibility of obtaining permission from 
the local ordinary, even the possibility of a dispensation from the canoni
cal minimum age, that is sufficient to protect ius connubii, if necessary. 
In this way, a universal minimum age established with respect to validity, 
to safeguard juridical security, is combined with a variety of particular 
norms concerning lawfulness. These varied norms facilitate linking the ca
nonical norm and pastoral prudence to the social context in which they 
should be applied and to the various civil norms. 

Finally, with respect to dispensation, the following should be noted: 

a) Although in De Episcoporum muneribus IX, 11, the reservation 
to the Holy See when the age of one of the parties was lower than the 
norm by more than one year was retained, in the present discipline this 
reservation has been eliminated. b) A dispensation could not be granted if 
the minimum capability required by nature was not present. c) In the final 
analysis, a dispensation requires a just and proportionate rationale ( de
pending also upon the time needed by the parties to reach the established 
minimum age). d) It appears consistent to say that the Church could not 
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grant a dispensation to a party of an age lower than the age established by 
the civil law system if the party was not subject to canon law (for exam
ple, a non-baptized person, or a baptized person not formally within the 
Catholic Church). In such a case, the party should obtain a civil dispensa
tion from the impediment for the marriage to be valid. e) In extreme 
cases7 (for grave religious persecution) the Church has considered some 
marriages valid that were entered without dispensation because it was im
possible or seriously inconvenient to request it, if the impediments were 
of the kind that the Church usually dispenses (among which is age). 

7. Cf. SCRO, Replies, January 27, 1949 and December 22, 1949, in X. OCHOA, Leges 
Ecclesiae post Codicem iuris canonici editae, vol. II (Rome 1969), nos. 2021 and 2093. 
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§ 1 .  lmpotentia coeundi antecedens et perpetua, sive ex 
parte viri sive ex parte mulieris, sive absoluta sive 
relativa, matrimonium ex ipsa eius natura dirimit. 

§ 2 .  Si impedimentum impotentiae dubium sit, sive dubio 
iuris sive dubio facti, matrimonium non est impe
diendum nee, stante dubio, nullum declarandum. 

§ 3.  Sterilitas matrimonium nee prohibet nee dirimit, 
firmo praescripto can. 1098. 

§ 1. By reason of its very nature, marriage is invalidated by antecedent 
and perpetual impotence to have sexual intercourse, whether on the 
part of the man or on that of the woman, whether absolute or relative. 

§ 2. If the impediment of impotence is doubtful, whether the doubt be one 
of law or one of fact, the marriage is not to be prevented nor, while 
the doubt persists, is it to be declared null. 

§ 3. Without prejudice to the provisions of Can. 1098, sterility neither for
bids nor invalidates a marriage. 

SOURCES: § 1: c. 1068 § l; SCDF Deer., 13 may 1977 (AAS 69 [1977] 426) 
§ 2: c. 1068 § 2; SCHO Resp., 16 feb. 1935; SCHO Resp., 28 
sep. 1957; SCHO Resp., 28 jan. 1964; SCHO Resp., 25 mar. 
1964 
§ 3: C. 1068 § 3 

CROSS REFERENCES: cc. 15 § 1, 1055 § 1, 1060, 1061 § 1, 1163 § 2, 1608 
§ 1, 1098 

COMME NTARY ------

Juan Ignacio Bafiares 

1. Marriage inf acto esse consists of a relational bond that assumes 
and implies that as part of the bargain, the parties are able to have inter
course with one another, referring to the aspect of masculinity and femi
ninity that typifies human beings. As one of its purposes, this relationship 
has within it the possibility for man and woman to be a unique beginning 
of the procreation of new human lives (cf. cc. 1055 § 1, 1061 § l); indeed, 
the procreative faculty tends in and of itself toward that end. For that rea
son each partner must specifically possess such a possibility in the conju
gal relationship. Each giving oneself and receiving the other as spouse 
necessarily means giving oneself and receiving the other as a potential 
parent. 
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Perhaps that is why the term "impotentia coeundi" was again intro
duced into the text of the Code, making a distinction between it and what 
may be called "impotentia generandi." The first expression, used in § 1 of 
this canon, refers to the impossibility of the parties performing the acts 
proper to spouses and that are by their nature able to procreate new life. 
That is as far as a human being can go in conjugal donation. On the other 
hand, the fact that it may or may not be followed by the procreative effect 
is beyond the call of duty. The difference lies in the fact that marriage re
quires the possibility of actually performing the conjugal act, whereas the 
conjugal act in itself does not require that a new human being be necessar
ily produced. Marriage means giving and receiving the right and the duty 
to act as a potential procreator, but the right to effectively achieve procre
ation is not acquired. For that reason the Church has always understood 
that sterility ("impotentia generandi") per se does not nullify nor impede 
marriage, while she has considered herself as not having the power to 
grant a dispensation from the impediment of impotence. Further on we 
shall be more explicit about the expression per se, ref erring to sterility. 

The juridical content of the concept of impotence should definitely 
be understood as "the inability to verify conjugal copulation"1 or, in other 
words, as the impossibility of consummating the marriage. According to 
c. 1061 § 1, consummation occurs when the spouses "have, in a human 
manner, engaged together in a conjugal act in itself apt for the generation 
of offspring; to this act marriage is by its nature ordered and by it the 
spouses become one flesh." Consequently, anyone who cannot engage in 
the conjugal act "humano modo" would also be affected by this impedi
ment, even if able to achieve apparent consummation by other means or in 
another manner. Finally, for practical purposes, the Decree of May 13, 1977 
was issued to resolve ancient doctrinal disputes about the specific require
ments of conjugal copulation. It clarified that "eiaculatio seminis in testi
culis elaborati" is not necessarily required. Hence we can deduce that to 
perform copulation it is necessary and sufficient to penetrate and insemi
nate or ejaculate ("penetratio et effusio"), but the quality of the semen 
transmitted is irrelevant. Thus it suffices that the act of transmitting semen 
be performable "humano modo"; the implication is that a vasectomy per se 
does not imply impotence but only sterility. 

2. The essential elements for impotence are derived from the content 
of the institution of marriage. Since marriage is a relational type of reality, 
it must inevitably consist of the subjects who constitute the two elements 
of the relationship. Since the subjects of a marriage are always concrete, it 
suffices that either of them be impotent (man or woman) for there to be 
an impediment. It also suffices that there be a de facto impossibility of 
conjugal copulation between them ( even if they are capable of performing 

1. Deer. of the SCDF, May 13, 1977, in AAS 69 (1977), p. 426; cf. J.P. SCHOUPPE, Le droit 
canonique. Introduction generate et droit matrimonial (Brussels 1991), no. 172, p. 154. 
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with other persons; this circumstance is termed relative impotence, and it 
acts as an impediment only for entering marriage with persons with whom 
it is not possible to perform the conjugal act). 

3.Temporally, a distinction must be made between the beginning and 
the end of the impotence that causes the impediment. For the beginning of 
impotence, it must logically occur prior to the time of entering marriage.If 
at the time of marriage the party were in total possession of the ability to 
copulate, then what was given and received as the object of the marriage 
contract was complete and perfect and therefore the bond arises and can
not be dissolved by a later event. If impotence arose prior to entering the 
marriage, the marriage would be null and void, regardless of when it hap
pened or what the cause. And if the origin occurred after entering mar
riage, the marriage would continue to be valid and indissoluble. One 
could, however, apply to the Roman Pontiff for a "super rato" dispensation 
if when impotence began the marriage had not yet been consummated. 
Impotence must, then, precede marriage. 

With respect to the end of the time period, impotence must be per
petual in the juridical meaning of the word, that is, it cannot be healed by 
lawful and ordinary means (without danger of serious harm). In any case, 
if anyone were to be cured of perpetual impotence by whatever means, if 
that person had married prior to being cured, the marriage would have to 
be considered as null and void. After being cured, however, the person 
would be able to enter into marriage or, if applicable, apply for "sanatio in 
radice" (c. 1163 § 2). Temporary or curable impotence would not exclude 
the dimension of total giving and exchanging of each other between the 
parties when they become spouses. 

4. With regard to the certainty of being able to recognize impotence 
§ 2 of the canon indicates that when in doubt, de facto or de jure, it should 
be ignored. This means that if the doubt arises before marriage, it must not 
impede the celebration of marriage; if it arises after the celebration, the 
marriage must not be declared null and void ( as long as the fact that doubt 
persists is understood). This last phrase was added by Cle. Although it 
may not be strictly necessary, for it could be considered to be implicit, hav
ing several reasonable foundations: a) Since the problem may arise in both 
cases, it is not superfluous to refer expressly to both. b) The principle is 
the same for both situations; the present condition at the time is defended 
(freedom to marry in the first case and the binding relationship in the sec
ond). c) The value being protected, ius connubii, is also identical in both 
cases, for ius connubii defended as ius contrahendi before the marriage, 
after the marriage should be defended as the projection of ius manendi 
vinculi, which usually translates juridically into favor matrimonii 
(c. 1060). d) The phrase is a specific embodiment of the general criterion 
established in c. 1608 § §  1 and 4 on the moral certainty needed by the judge 
before handing down his decision in a case. e) There is also a practical 
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purpose, but important nevertheless, because the legislator expressed the 
intent to "achieve uniform jurisprudence in this matter."2 

5. The irrelevance of whether impotence is known by the other party 
before marriage was expressly included in CJC/1917. We believe that the 
elimination of this expression changes nothing. The same paragraph ex
pressly states that impotence makes a marriage null and void "ex ipsa eius 
natura. " That sufficiently emphasizes that the reality of the situation can
not be changed by the subjective factor of whether it is known by the par
ties. Furthermore, the general principle of c. 15 § 1 establishes that 
"Ignorance or error concerning invalidating or incapacitating laws does 
not prevent the effect of those laws . . .  " 

6. We have already mentioned that sterility per se neither prohibits 
nor nullifies marriage. In fact, in the work on the reform of CJC/1917 the 
consultors emphasized that "sterility is not an impediment to marriage 'ex 
ipso iure naturae, "'3 It is, however, a good idea to ref er now to the express 
remission of § 3 to c. 1098 (see commentary), which declares null and void 
the marriage of a person "who enters marriage inveigled by deceit perpe
trated in order to secure consent concerning some quality of the other 
party which of its very nature can seriously disrupt the partnership of con
jugal life."  Without analyzing c. 1098 (expressly defined for the first time 
in CIC), we can see that the remission in and of itself emphasizes that ste
rility per se cannot be a cause for nullification. It also indicates that steril
ity is a possible example of one of the qualities included in c. 1098.4 A 
different matter would be the need to prove that, in casu, deceitfully hid
ing this quality had or had not been a part of the effective manipulation of 
consent by the other party. What is clear, in any case, is that nullity could 
be the result of a defect of consent in the other party, and not an effect of 
the quality of the person who lacks it.5 

The parallel canon in the CCEO (c. 801) is not different from this 
canon in any way. 

2. Comm. 9 (1977), p. 361. 
3. Ibid. 
4. Cf. Comm. 9 (1977), p. 362. 
5. Cf. Comm. 7 (1975), pp. 59-60; cf. P.A. BONNET, L'impedimento di impotenza 

(can. 1 084 CIC), in Gli impedimenti al matrimonio canonico. Scritti in memoria di 
Ermanno Graziani (Vatican City 1989), pp. 112-113. 
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§ 1 .  Invalide matrimonium attentat qui vinculo tenetur 
prioris matrimonii, quamquam non consummati. 

§ 2.  Quamvis prius matrimonium sit irritum aut solutum 
qualibet ex causa, non ideo licet aliud contrahere, 
antequam de prioris nullitate aut solutione legitime 
et certo constiterit. 

§ 1 .  A person obliged by the bond of a previous marriage, even if not con
summated, invalidly attempts marriage. 

§ 2. Even though the previous marriage is invalid or for any reason dis
solved, it is not thereby lawful to contract another marriage before 
the nullity or the dissolution of the previous one has been established 
lawfully and with certainty. 

SOURCES: § 1: c. 1069 § 1 
§ 2: C. 1069 § 2 

CROSS REFERENCES: cc. 1055 § 1, 1056, 1057 § 1, 1060, 1061 § 3, 1071 § 
2,2°, 1143 § 1, 1 150, 1707 

COMME NTARY ------

Juan Ignacio Baiiares 

1. The first paragraph of this canon contains certain implicit assump
tions: a) It is understood that the essence of an in facto esse marriage lies 
in the bond; the marital alliance (cf. c. 1055 § 1) becomes the unique rela
tionship established at the time of marriage in fieri as something required 
by law.1 b) The bond takes effect at the time of giving consent ( cf. c. 1057 
§ 1) and therefore does not depend upon consummation of the marriage. 
This clarification does not appear in c. 802 § 1 CCEO ("quamquam non 
consummati"), probably because c. 776 § 1 is considered to be sufficiently 
clear. c) The essential properties of a marriage (the requirements of unity 
and indissolubility, cf. c. 1056), originate at the time the bond is estab
lished. d) This impediment is directly based on the union, for reference is 
made to the impossibility of entering a second marriage while a previous 
bond exists. e) It is assumed that the previous bond was validly estab
lished. That would not be the case, for example, if a person obligated to 
follow canonical form had entered a "civil marriage," even though for a 

1 .  Cf. T.P. DOYLE, commentary on c. 1085, in The Code of Canon Law. A Text and 
Commentary (New York 1985). 
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canonical marriage to be lawful, permission from the local ordinary must 
be sought (cf. c. 1071 § 1, 2°).f) For the impediment to arise, the previous 
bond must be permanent or currently in effect. g) In the final analysis, the 
objective reality of things determines the validity or nullity of a marriage. 
Thus a properly handed-down decision declaring a marriage null "contra 
rei veritatem" would not make the marriage null, in spite of appearances. 
Similarly, a decision of validity contrary to the truth would not make the 
marriage valid, even if in both cases the spouses not in error and ignorant 
of the fact were to act in good faith and consider themselves spouses or 
not because of the decision. 

As for its foundation, this impediment is based on the nature of the 
institution of marriage in natural and divine law, repeatedly confirmed in 
Revelation. 2 This implies that no human authority may dispense from it. It 
also implies that the impediment affects non-baptized persons, with the 
exception, if we may call it that, to which we shall refer. 

In CJC/1917 the words "salvo privilegio fidei" (c. 1069 § 1) are added. 
After various opinions from the consultors, they were finally eliminated 
from the definitive text of the Code. 3 The reasons for keeping them were 
based on the fact that in the "privilegium fidei," a first marriage is not dis
solved until a second marriage is entered. (cf. c. 1143 § 1). The arguments 
for eliminating the words from this place in the Code stressed that a new 
marriage is valid only because of the dispensation from the Roman Pon
tiff, who dissolves a marriage bond that has been entered into outside the 
Church ( even though the moment of dissolution is when a new marriage 
takes place). In any case, apart from discussions over the appropriateness 
of this elimination, nothing about the "privilegium fidei" is changed with 
respect to previous law. 

With respect to successive marriages, theoretically "favor matrimo
nii" (cf. c. 1060) favors the validity of each marriage depending upon when 
it took place4 ( except in the specific case of Petrine privilege). Thus if the 
first bond were either dissolved or declared null and void, it would theo
retically be so due to the validity of the second marriage. In other words, a 
later union could not take place without the second marriage being de
clared null, or without the bond having been dissolved. 5 Such a case could 
occur, for example, with a non-Catholic person, or a non-Christian, who 
had been married several times with the respective divorces, and who 

2. Cf., e.g.: Gen 2, 24; Mt 19, 3ff; Mk 10, 2-12; Lk 16, 18; 1 Cor 7, 4, 10 and 39; Eph 5, 32; 
Rom 7, 3. 

3. Cf. Comm. 9 (1977), p. 362; cf. J. FORNES, Derecho Matrimonial Canonico (Madrid 
1990), pp. 66-67, note 44. 

4. Cf. Reply of the CPI, June 26, 1947, in: AAS 39 (1947), p . 374. 
5. Cf. T. DORAN, "I.:impedimentum ligaminis (can. 1085 CIC)," in Gli impedimenti al 

matrimonio canonico. Scritti in memoria di Ermanno Graziani (Vatican City 1989), 
pp . 175-176, reproducing a Decree of the Signatura, June 18, 1987. 
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wished a canonical marriage with another person after joining the Catho
lic Church, or because the other party was Catholic. 

2. The second paragraph of the canon, although literally take from 
c. 1069 § 2 C/C/1917, offers several points of special interest. Upon first 
reading, it seems simply that a disciplinary question is being regulated: the 
prohibition against remarrying , through dissolution of a bond, until cer
tain legal and ascertaining requirements are met. We believe, however, 
that the content goes deeper; it goes beyond mere prescription of a chro
nologically ordered succession of acts subject to the juridical system. Ba
sically, a question is being raised and resolved about the objective efficacy 
of "veritas rei" relative to the formal element of canon law and the subjec
tive element of certainty. 

We have already stated that "veritas rei'' is always and definitively 
the ultimate, actually the only, basis for the nullity or validity of a mar
riage. This is because neither the positive force of law can vary it, make it 
not what it is, or make it what it is not, nor can the erroneous knowledge 
or will of the parties make it different from what it is. Indeed, subjective 
certainty about the nullity of a marriage or its dissolution is not sufficient 
to access another, subsequent marriage; the certainty that results from 
procedures established by the system is what is required. That is how the 
presumption of validity or permanence of the marriage bond is def ended. 
Possible evils derived from precipitate acts are foreseeable. Perplexity 
and scandal that might arise from allowing a situation of fact different 
from the situation of law are avoided. Even the appearance of absolute di
vorce or bigamy is prevented. Any individualistic attitude is forestalled 
that places individual judgment before the juridical system; such an atti
tude would, however, be influenced by the development of the legitimate 
process that might take place to clarify the facts. 

Furthermore, the formality of the law is not merely adjectival, but 
tends toward protecting important social goods, among others, juridical 
security. For that reason, since the question of marriage is so central to an 
individual and to society in general, not only is nullity required, or the ef
fective elimination of the previous marriage bond, or that someone is con
vinced in good faith that that is so, but also that the fact is legitimate. The 
certainty that the marriage bond is null or dissolved, as referenced in the 
second paragraph of this canon, therefore, is that this is a fact according 
to law. 

Consequently, if it appears certain that a spouse has died and if there 
is no reliable documentation of the death, a "declaration of presumed 
death" must be requested from the diocesan bishop. If after the appropri
ate investigation, never by simple passage of time, the diocesan bishop 
deems he has reached moral certainty about the death of the spouse, the 
corresponding declaration legally permits the surviving spouse to enter 
into a new marriage ( cf. c. 1707). And the spouse may not lawfully enter 
into another marriage without that declaration. 
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With all of the above, it is obvious that objective truth continues to 
be the ruling factor. Therefore, in the case of procedures on validity, if 
anyone enters a new marriage before a previous marriage is declared null 
and void, the second marriage is unlawful.Its validity or nullity depends 
upon the objective validity of the first marriage as established by the cor
responding authorized decisions. In the case of a declaration of presumed 
death, if in spite of due diligence and in spite of any certainty reached by 
the diocesan bishop, the spouse presumed to be dead should not have 
died, the marriage entered into by the other spouse with another individ
ual would have been null. When the error was discovered, the marriage 
would have to be considered putative (cf. c. 1061 § 3). 
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§ 1 .  Matrimonium inter duas personas, quarum altera sit 
baptizata in Ecclesia catholica vel in eandem recepta 
nee actu formali ab ea defecerit, et altera non bapti
zata, invalidum est. 

§ 2.  Ab hoc impedimento ne dispensetur, nisi impletis 
condicionibus de quibus in can. 1125 et 1126. § 3.  Si 
pars tempore contracti matrimonii tamquam bapti
zata communiter habebatur aut eius baptismus erat 
dubius, praesumenda est, ad normam can. 1060, vali
ditas matrimonii, donec certo probetur alteram par
tern baptizatam esse, alteram vero non baptizatam. 

§ 3.  Si pars tempore contracti matrimonii tamquam bap
tizata communiter habebatur aut eius baptismus 
erat dubius, praesumenda est, ad normam can. 1060, 
validitas matrimonii, donec certo probetur alteram 
partem baptizatam esse, alteram vero non baptiza
tam. 

§ 1. A marriage is invalid when one of the two persons was baptised in 
the catholic Church or received into it and has not by a formal act de
fected from it, and the other was not baptised. 

§ 2. This impediment is not to be dispensed unless the conditions men
tioned in Cann. 1125 and 1126 have been fulfilled. 

§ 3. If at the time the marriage was contracted one party was commonly 
understood to be baptised, or if his or her baptism was doubtful, the 
validity of the marriage is to be presumed in accordance with 
Can. 1060, until it is established with certainty that one party was 
baptised and the other was not. 

SOURCES: § 1: c. 1070 § 1; SCPF Resp., 26 feb. 1924; MM 2 
§ 2: C. 1071 
§ 3: C. 1070 § 2 

CROSS REFERENCES: cc. 11, 39, 845 § 2, 849, 864, 865, 869 § §  1-2, 1059, 
1060, 1063,4°, 1071, 1117, 1124-1129 

C OMMENTARY -------

Juan Ignacio Baiiares 

1. The matter of this canon specifically treats of the need for the par
ties to belong to the Church to be able to enter into a valid marriage. In 
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principle, as commonly known, "merely ecclesiastical laws bind those 
who were baptized in the Catholic Church or received into it . . .  " (c. 11). 
In addition, the very substance of marriage consists of a juridical relation
ship between two subjects; thus the Code specifies that "the marriage of 
Catholics, even if only one party is a Catholic, is governed not only by di
vine law but also by canon law .. .  " (c. 1059). Finally, a part is also played 
by the fundamental right to marry, as a person and as a member of the 
faithful, and the duty to protect the good of the faith and to teach it to the 
offspring. 1 

When CIC/1917 in c. 1060 prohibited marriage between a Catholic 
and a non-Catholic Christian, it added, "If there is danger of perverting the 
Catholic spouse or the offspring, divine law also prohibits marriage." And 
c. 1071 of CIC/1917 declared this criterion to be obviously applicable to a 
marriage between a Catholic and a non-baptized person with the impedi
ment of disparity of cult. In the present text this expression does not ap
pear, perhaps because in current circumstances, the principle of religious 
freedom and tolerance of other religious confessions or beliefs is more im
portant and widespread. It is therefore easier to avoid risk for the Catholic 
party. But it is probably also due to the difficulty of estimating whether 
there is any danger of perversion. In any case, as a formulation of a doctri
nal principle, it is clear that it continues on. 

Perhaps that is why, in § 2 of the canon, the legislator has opted for a 
positive approach. The conditions indicated in cc. 1125 and 1126 (with re
mission to the Bishops' Conference of each area) are expressly required 
for a dispensation. Actually, these requirements are there to provide a 
minimum safeguard against the danger of perversion, and at the same 
time to respect the ius connubii as much as possible. The requirements 
are safeguarded because they are conditions for the marriage to be valid. 
In c. 39 the word "nisi" is one of the particles specifically used to intro
duce a condition that affects the validity of an act. In this case the defini
tive and unequivocal nature of the words used suggests that without those 
conditions, or without the true minimum meaning thereof, there could be 
no valid dispensation. Then the impediment would persist. Clearly the 
conditions are not "fulfilled," as the text of the Code reads, if they do not 
protect the specific good that the legislator is seeking with this invalidat
ing norm. Behind the impediment there is a basis in divine law, the per
sonal good of faith, which is supported by belonging to the Church. This 
good should be protected above all else, and the Church cannot dispense 
from this duty. For that reason, she opts to ensure the means to avoid the 
possible danger and gives the same treatment on this point to mixed mar
riages (cc. 1125-1126). 

1. Cf. A.M. ABATE, Il matrimonio nella nuova legislazione canonica (Rome 1985), 
pp. 98-99; cf. P.J. VILADRICH, Teoria de los derechos fundamentales del fiel. Presupuestos 
criticos (Pamplona 1969), pp. 390-397. 
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When, however, marriage with a non-baptized persons does not 
gravely affect this irrevocable nucleus of faith, the impediment should be 
understood as a just precaution imposed by the Church, but by itself it is 
not more important than the ius connubi. 2 Thus, if there is just cause and 
no danger to faith, the right to enter into marriage is clearly the basis for 
granting a dispensation. Hence, for exceptional cases such as grave reli
gious persecution, the Church has recognized the validity of marriages be
tween Catholics and non-baptized persons in cases usually dispensed by 
the Church if "they could not obtain the due dispensation, either at all or 
without serious inconvenience, and if they could not cancel nor delay the 
marriage."3 Furthermore, the truly exceptional nature of these cases and 
the conditions required even then, show the importance of the norm for 
other situations, even difficult ones, that could arise. 

2. The first element of the impediment is that one of the parties must 
belong to the Catholic Church. Before CJC/1917, the Church included 
every baptized person in this impediment, whether or not Catholic. To 
avoid the nullity of marriages between a non-Catholic Christian and a non
baptized person, when CJC/1917 was written this impediment was re
duced to covering a person baptized in the Catholic Church or converted 
to it "from heresy or schism" ( c. 1070 § 1 CJC/1917). The prohibition and 
consequent need for a dispensation to enter into a valid marriage contin
ued to apply, however, to persons who had belonged to the Church and 
later abandoned it.4 This principle was consistent with the norm in c. 1099 
§ 1 ,1  ° CJC/1917, which required canonical form for "everyone baptized in 
the Catholic Church and everyone converted to the Church from heresy or 
schism, although both might have later abandoned their heresy or 
schism." 

The current legislator decided to restrict the scope of this invalidat
ing norm again so as not to nullify the marriage of persons who have left 
the Church. This it does by requiring a dispensation for the marriage to be 
valid. It can be assumed that the parties would not be in a position to re
quest such dispensation. Thus, at the end of § 1, a new requirement has 
been added for the impediment to be effective: remaining in the Church, 
or negatively expressed, not separated from the Church "by a formal act." 
This is the same as the concept required in the present c. 1 117 for the obli
gation to follow the canonical form of marriage. In answer to the question 
about what "formal act" means, the final determination will have to be 
made by jurisprudence, although it would not be de trap, it would even be 

2. Cf. J.I. BANARES, "El 'ius connubii,' 2,derecho fundamental del fiel?" in Fidelium Jura 3 
(1993), pp. 250-251. 

3. SCRO, Replies, January 27, 1949 and December 22, 1949, in X. OCHOA, Leges Ecclesiae 
post Codicem iuris canonici editae, vol. II (Rome 1969), nos. 2021, 2093. Cf. F.M. CAPPELLO, 
Tractatus canonico-moralis de Sacramentis, vol. V: De Matrimonio (Rome 1950), nos. 199, 
425. 

4. Cf. CPI, Reply, April 29, 1940, in AAS 32 (1940), p. 212. 
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desirable, to have a clarification or reply from the PCILT on this matter. 
Canon 803 § 1 of the CCEO simply states, "Matrimonium cum non baptiza
tis valide celebrari non po test." 

In any case, the following statements may be made: a) It cannot be 
the same as the mere fact of a life of disconformity with the Church's 
norms, or simple loss of faith, or an education different from Catholic doc
trine. 5 This can be deduced from c. 1071 § 1,4° , which requires a witness 
who has received permission from the local ordinary to assist at the mar
riage "of a person who has notoriously rejected the catholic faith." b) It is 
not a type of behavior or the sum of specific acts, nor a critical attitude or 
position from the personal side; a formal act is required, which must be 
external and juridical and must constitute a new situation expressly de
sired and opposed to communion with the Catholic Church. An example 
would be a written statement addressed to ecclesiastical authorities, or, 
more frequently, the act of joining another religious confession (in that 
case, a statement by an immigrant made for the sole purpose of obtaining 
civil benefits in the new country would not be sufficient, for example. )6 

For baptism and its validity, see cc. 849ff. For the validity of baptism 
in the various religious confessions for the effects of receiving their faith
ful into the Catholic Church, consult the Directory For the Application of 
the Principles and Norms on Ecumenism. 7 Children of persons validly 
baptized in another religion and later received into the Catholic Church 
are also considered converted to the Catholic Church if they received edu
cation in the Catholic faith from infancy, even if baptized in the other reli
gion. 8 

3. In § 3 a marriage is presumed valid if at the time of the marriage 
"one party was commonly understood to be baptized, or if his or her bap
tism was doubtful." There was a suggestion made to eliminate this para
graph, but the legislator preferred to retain it, slightly improving the 
wording by replacing "standum est pro valore matrimonii" ( c. 1070 § 2 CIC/ 
1917) with the expression "praesumenda est validitas matrimonii. "9 Thus, 
in the two cases covered in this paragraph of c. 1086, simple doubt about a 
hypothetical nullity or nonexistence of baptism of one of the parties is not 
sufficient to weaken the certainty of a marriage bond that was intended to 
be made according to law. These are not cases of the impediment not being 
applicable, but cases in which a presumption in favor of the validity of 
marriage is not removed except by certainty. Consequently, there can be 
no impediment as long as there is doubt. The obverse is that from a 

5. Cf. Comm. 8 (1976), pp. 54-56, 59-60, and 10 (1978), pp. 96-98. 
6. Cf. F. BERSINI, Il nuovo diritto canonico matrimoniale. Commento giuridico, 

teologico, pastorate, 3rd ed. (Turin 1985), p. 73. 
7. AAS 85 (1993), p. 1039; original document written in French. 
8. Among those who hold this opinion are, e.g., R. SEBOTT-c. MARUCCI, Il nuovo diritto 

matrimoniale delta Chiesa (Naples 1985), pp. 108-109. 
9. Cf. Comm. 9 (1977), p. 363. 
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pastoral point of view, if any doubt about the validity of a baptism should 
arise before the marriage and should persist after investigation ( cf. cc. 845 
§ 2, 869 § 1), an "ad cautelam" dispensation would be requested or, better 
yet, if there was no difficulty, a "sub condicione" baptism might be admin
istered. 

In relation to this matter, note that when one of the parties is validly 
baptized but in a different religion from the Catholic Church, and the party 
has not been received in the Church, this impediment is not applicable. 
This type of case falls under the consideration of "mixed marriages, " 
which are regulated in cc. 1 124-1129; because they are sacramental mar
riages, their prohibition affects the lawfulness but not the validity of the 
marriage. On the possibility of administering baptism conditionally in 
these cases, c. 869 § 2 requires "a serious reason" for doubt about its valid
ity. All things considered, it must be realized that circumstances will vary 
a great deal from one place to another. For example, in some countries 
there are cases in which the birth of a newborn child is directly recorded 
in the Department of Vital Statistics with the official religion of the coun
try unless otherwise announced, even if baptism is not indicated nor the 
parents' intention to actually baptize the child verified. In those cases, 
therefore, the birth certificate with religion indicated is not sufficient, it 
would be necessary to verify if baptism of the child so recorded actually 
took place. 

Finally we may note the cautions prescribed in c. 1125: a) There are 
two requirements for a Catholic party: to take measures to avoid any dan
ger to the party's faith and to make every attempt to baptize and educate 
all offspring in the Catholic Church. b) A non-Catholic party must be in
formed of the promises made by the Catholic party. c) Both parties are to 
be instructed about the natural properties of marriage (the object of their 
consent). 

Clearly the role of pastors is especially important in this type of mar
riage, both before the marriage, especially to comply with the required 
precaution and after. For the role of the Bishops' Conferences and bishops 
regarding these marriages once entered into, see the appeal in Familiaris 
consortia 78. For pastoral care that should be given by the entire ecclesial 
community to parties who marry, note the duty indicated in c. 1063, 4°. 
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1087 Invalide matrimonium attentant, qui in sacris ordinibus 
sunt constituti. 

Those who are in sacred orders invalidly attempt marriage. 

SOURCES: c. 1072 

CROSS REFERENCES: cc. 87 § 2, 194 § 1,3°, 277 § 1, 290-292, 976, 1008, 
1009 § 1, 1025 § 1, 1026, 1031 § 2, 1037, 1041,3° , 
1042,1° , 1044 § 1,3°, et § 2,1°, 1078 § 2,1°, 1079, 
1394 § 1, 1712 

COMMENTARY 

Juan Ignacio Baiiares 

The prohibition in this canon is based on the current effect of the 
norm on celibacy for sacred ministers and on the legislator's express inter
est in protecting celibacy ( cf. c. 277). The Church has maintained the im
portance of reserving access to sacred ministries to those who have 
received the charism of celibacy because of its great and venerable tradi
tion, the positive meaning of historic experience, and for spiritual and 
practical reasons. 1 In addition to tradition there is the force of numerous 
magisterial documents that were especially frequent and solemn in the 
second half of the twentieth century. The proposal of critics and other al
ternatives gave rise to new attention, close and particularly in-depth, by 
Vatican Council II (cf. LG 29; PO 16; OT 10), by a Synod of Bishops,2 and 
by Popes Paul VI3 and John Paul II. 4 

From a juridical point of view, however, note that the invalidating na
ture of the norm does not come from the law on celibacy per se, but from 
this specific canon, in which the legislator so determines it. The law on 
celibacy justifies both the basis and the purpose of the invalidating nature 
of the canon, but it does not imply it nor constitute it. 5 

1. Cf. M. L6PEZ ALARC6N-R. NAVARRO-VALLS, Curso de derecho matrimonial can6nico y 
concordado, 4th ed. (Madrid 1992), p. 111 .  

2 .  Cf. III Synod of Bishops, Documento sabre el  Sacerdocio ministerial, in AAS 62 (1971), 
pp. 915-918; cf. PDV, 29, 50. 

3. Cf. PAUL VI, Enc. Sacerdotalis caelibatus, in AAS 59 (1967), pp. 657-697. 
4. Cf. JOHN PAUL II, Letter Novo incipiente (a todos los sacerdotes de la Iglesia), April 8, 

1979, in AAS 71 (1979), pp. 393-417 ( especially pp. 405-409). 
5. Cf. A. BERNARDEZ CANT6N, Compendia de Derecho Matrimonial Canonico, 5th ed. 

(Madrid 1986), p. 85. 
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In the case of a person ordained "in sacris" there is a spiritual com
mitment with supernatural meaning that has been assumed under special 
circumstances of preparation and freedom. The commitment is so great 
that it influences the function of the member of the faithful in the Church 
and is characterized by a determining note of being both public and sol
emn. For that reason it is not that the right to enter into marriage is re
nounced "stricto sensu," that there can be no such right; rather we have 
here a free assumption of an incompatible juridical situation. Its conse
quence causes the effect of exercising it to be suspended; but suspension 
is different from loss, and incompatibility is different from renuncia
tion. 6 

2. Up until the last revision and reform of the norms on sacred or
ders, orders were divided into major and minor. The presbyterate, diacon
ate and subdiaconate were major orders, and the acolyte, exorcist, lector 
and porter were minor orders ( cf. c. 949 CJC/1917). Hence acceptance of 
the subdiaconate, even though it is not a sacred order of divine institution, 
requires celibacy and gives rise to the impediment of c. 1087 (cf. c. 1072 
CJC/1917). With the ex novo regulation of this entire matter, since Vatican 
Council II ( cf. SDO and MQ), there is no longer a subdiaconate; instead 
the so-called "lay ministries" were established for acolyte and lector. Sa
cred orders were reduced to the diaconate, presbyterate and episcopate 
( cf. c. 1009). Therefore, the act of creating ministries is not accomplished 
through ordination, but through institution. In addition, the episcopate 
has been expressly marked as a specific grade of the sacrament of order 
( cf. LG 25). It is established by ordination (previously the term used was 
episcopal consecration). 

Thus this norm affects anyone who accedes to the current sacred or
ders: deacons, priests and bishops (cf. c. 1009 § 1). It also applies to sa
cred ministers who, being married and having acceded lawfully to their 
ministry, for any reason find their marriage bond dissolved or terminated. 
That would be the case, for example, of persons who acceded to a perma
nent diaconate while they were married (cf. LG 29; SDO 11; and c. 1031 
§ 2) or of certain sacred ministers validly ordained in another religion, re
ceived into the Catholic Church and admitted to practice their ministry. In 
those cases, they could not remarry, for this impediment would apply to 
them, since the legislator expressly wished to omit such an exception 
which appeared in one of the earlier schemata before the final text of the 
current Code. 7 

6. Cf. J. HERVADA-P. LOMBARDiA, El Derecho del Pueblo de Dios. III. Derecho Matrimonial, 
1 (Pamplona 1973), pp. 316-317; J.I. BANARES, "El 'ius connubii,' 6derecho fundamental del 
fiel?" in Fidelium Jura 3 (1993), p. 251 . 

7. Cf. Comm. 9 (1977), pp. 364ff; cf. c. 804 CCEO. With respect to permanent diaconates, 
cf. n. 38 of the Ratio Fundamentalis institutionis diaconorum permanentium, CCE, 
February 22, 1998, which recognizes these principles. 
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In addition, if a married person received sacred orders without prior 
permission, ordination might be valid, but it would be seriously unlawful 
(cf. c. 1025 § 1, in relation to cc. 1037, 1042) and such a person would be 
impeded from exercising the orders received (cf. c. 1044 § 2). Thus, theo
retically, there could arise cases where a married person validly acceded 
to a sacred ministry, and yet a person who had validly received a sacred 
order could not enter into a valid marriage . In other words, validity of a 
marriage does not per se ("a radice") impede the validity of sacred ordina
tion. An example would be a spouse who, deeming the other spouse de
ceased, and after the formal declaration of the presumed death, then 
received the sacrament of order. But the validity of the sacred order does 
impede "a radice" the validity of an attempted marriage. 

3. Chronologically speaking, the impediment arises after acceptance 
of a valid ordination (cf. cc. 1008ff; on fear, see c. 1026 and commentary). 
Logically, for a lawful marriage, the invalidity of ordination must be legiti
mately verified beforehand either by judicial or administrative decree ( cf. 
cc. 290, 1 °, 291). Those acts have declarative and not constitutive force 
since "sacred ordination once validly received never becomes invalid" 
(c. 290). 

In contrast, when ordination has been valid, loss of the clerical state 
either by a legitimately imposed penalty or by rescript of the Apostolic See 
( cf. c. 290,2° -3°) implies cessation of the rights and obligations inherent in 
the juridical condition of sacred ministry. The minister is deprived of all 
offices, functions and power (including delegated powers) and is prohib
ited from exercising the power of order ( cf . cc. 292, save the exception of 
absolution in danger of death in c. 976, and 1712). But "the loss of the cler
ical state does not carry with it a dispensation from the obligation of celi
bacy, which is granted solely by the Roman Pontiff" (c. 291). For that 
reason, as deduced from the change decided upon by the legislator with 
respect to the initial proposal in one of the schemata for the reform of the 
Code,8 it must be understood that dispensation from celibacy is for the 
clergy a different question from the loss of their condition that is neces
sary before the Roman Pontiff can concede the dispensation. 

For a petition for rescript granted by loss of the clerical juridical 
condition, grave causes are required for deacons, and the gravest of rea
sons for priests ( c. 290, 3°). From the text it can be deduced that this pos
sibility does not apply to persons who have acceded to the episcopate. For 
a petition for dispensation from celibacy, a prerequisite, the procedure es
tablished by the CDF in 1980 must be followed.9 Reservation of the dis
pensation to the Holy See (cf. c. 1078 § 2, 1 °) is retained even for a casus 
perplexus ( cf. c. 1080). Only in danger of death can the local ordinary or 
other sacred ministers grant a dispensation in the case of the diaconate, 

8. Cf. Comm. 3 (1971), p. 197. 
9. Cf. SCDF, Normae, October 14, 1980, in AAS 72 (1980), pp. 1132-1137. 
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and never in the case of the presbyterate ( cf. c. 1079; and c. 87 § 2 in rela
tion to c. 291). 

4. As we have said, the norm on celibacy for the clergy is distinct 
from this impediment, so that it is the foundation and explanation, but 
does not constitute it. Still, dispensation from the law of celibacy has 
come to be identified with dispensation from the impediment. It cannot 
strictly be said that with dispensation from celibacy the fact disappears 
that immediately originated the invalidating norm. In that case we could 
not strictly speak of dispensation from the impediment, but of elimination 
of the impediment as the effect of the prior dispensation from celibacy. 
And we cannot make that statement because the fact that immediately 
gives rise to the impediment, that originates it, is not the law of celibacy 
but acceptance of a valid ordination. However, the purpose of the norm on 
celibacy goes with the exercise of sacred ministries and also gives rise to a 
juridical situation that is incompatible with the married state. It follows 
that when the right and duty to exercise the sacred ministry is lost and dis
pensation from a situation incompatible with celibacy is granted, such a 
dispensation is oriented toward enabling the ius connubii to be exercised 
again, even though the objective fact of an ordination validly received per
sists. And that is exactly the meaning of a dispensation from this impedi
ment. 

Regarding the penalties established for clergy who attempt mar
riage, even civil marriage, see cc. 194 § 1, 3° (removal from office), 1041, 
3° and 1044 § 1, 3° (irregularity in exercising and receiving orders), and 
1394 § 1 (latae sententiae suspension and the possibility of expulsion 
from the clerical state). 

1190 



BANARES 

1088 

Tit. VII. Ch. III. Individual Diriment Impediments c. 1088 

Invalide matrimonium attentant, qui voto publico perpe
tuo castitatis in instituto religioso adstricti sunt. 

Those who are bound by a public perpetual vow of chastity in a religious 
institute invalidly attempt marriage. 

SOURCES: c. 1073 

CROSS REFERENCES: cc. 573 § 2, 574 § 1, 589, 603 § 2, 656,3°-5°, 657 § §  
1-3, 658,1°-2°, 684 § 5, 685 § 2, 69 1 § §  1-2, 692, 
694 § 1,2°, 70 1, 712, 731 § §  1-2, 1041,3°, 1078 
§§ 1-2, 1079, 1087, 1191 § §  1-3, 1192 § 1, 1394 § 2 

COMME NTARY 

Juan Ignacio Baiiares 

1. The present text of this canon shows that the matter has been to
tally reregulated since there has been a change in the criterion used by the 
legislator to strengthen the obligation to comply with certain sacred vows 
by providing an invalidating clause concerning the celebration of mar
riage. Previously, marriages in which one of the parties had given solemn 
vows typical of religious orders were null and void. Simple vows, which 
were mainly given in religious congregations, gave rise to an prohivitive 
impediment unless a special prescription from the Apostolic See 
( cf. c .  1073 C/C/1917) expressly added invalidity, as in the case of the Soci
ety of Jesus. 

That criterion has been replaced with the current text, which as
sumes that the old prohivitive impediment has been eliminated. There are 
two new elements that configure the case, in accordance also with the 
new regulation of institutes of consecrated life ( cf. book II, part III, 
sect. I). The elements used by the legislator to determine this juridical 
case are making a vow of chastity, which must be public and perpetual, 
and that the vow has been made in a religious institute. These are identical 
to the elements of the impediment in the CCEO; cf. c. 805). We shall refer 
again to these elements. 

2. From a moral point of view, the obligation acquired upon making a 
vow, "a deliberate and free promise ... concerning some good which is 
possible and better" must be fulfilled by virtue of religion (c. 1191 § 1). 
The gravity of the obligation, however, in itself does not give rise to the 
nullity of a marriage. From a juridical point of view, the invalidating nature 
of the norm does not come from the strength of the vow made but from 
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this specific canon, as so determined by the legislator. The gravity of the 
vow justifies the basis and the purpose of the invalidating nature of the 
canon, but it does not imply it nor constitute it 1 (see commentary on 
c. 1987 regarding the law of celibacy for sacred ministers, to which there 
is a certain analogy). 

For the person who has made a vow with such connotations, it is 
true that there is a spiritual and supernatural commitment, but the vow 
was freely made after special preparation and is decidedly public. This is 
true to the point that persons who profess evangelical counsels in insti
tutes of consecrated life, even though they are not a part of the hierarchi
cal structure of the Church, do belong to Church life and sanctity ( cf. 
c. 574 § 1). The fact that they are consecrated directly also affects how 
they function as a member of the Church's faithful. Similar to what is 
going on with the impediment of sacred order (see commentary on 
c. 1087), we therefore do not have here a renunciation stricto sensu of the 
right to marry, which cannot be, but the free assumption of an incompati
ble juridical situation; its consequence produces suspension of the effec
tiveness of exercising the right. Suspension, as stated earlier, is different 
from loss, and incompatibility is different from renunciation. 2 

3. The impediment arises from the time of making a valid vow. Thus 
the first requisite is that the vow must be a real vow and not any other sa
cred bond3 such as the kind given in a secular institute (cf. c. 712) or by a 
person embracing eremitical life ( cf. c. 603 § 2). This also excludes bonds 
to societies of apostolic life, which are not institutes of consecrated life 
(cf. c. 731 § 1). Conditions for a vow to be valid generally require that it be 
deliberate and free (c. 1191 § 1), made by a person having an "appropriate 
use of reason" (c. 1191 § 2) and not made as a result of grave and unjust 
fear or deceit (c. 1191 § 3). In the specific case of perpetual profession in 
religious institutes, admission and free and lawful acceptance by the Su
perior are required ( cf. 656, 3° and 5°), as are the exclusion of force, grave 
fear (injustice is not subsequently required) and deceit ( cf. c. 656, 4 °). 
There are also the requirements of having reached the age of twenty-one 
years and having a previous temporary profession for at least three years, 
with the possibility of anticipation for a just reason, but not by more than 
three months ( cf. cc. 658 and 657 § 3). Logically, even though profession 
may be null for any reason, for marriage to be lawful, nullity must be law
fully established before marriage. 

1. Cf. A. BERNARDEZ CANT6N, Compendia de Derecho Matrimonial Canonico, 5t h  ed. 
(Madrid 1986), p. 85. 

2. Cf. J. HERVADA-P. LOMBARDIA, El Derecho del Pueblo de Dios. Ill. Derecho Matrimonial, 
1 (Pamplona 1973), pp. 316-317; J.I. BANARES, "El «ius connubii," i,derecho fundamental del 
fiel?" in Fidelium Jura 3 (1993), p. 251. 

3. Cf. LG 44; Comm. 9 (1977), p. 365. 
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A public vow is a vow received by a lawful Superior in the name of 
the Church ( cf. c. 1192 § 1 ). Thus the concept per se is broader than the re
quirement of perpetual profession, although in reality each is contained in 
the other; as we have seen, it is one of the requirements for the validity of 
perpetual profession in religious institutes (cf. cc. 658 and 656, 5°). How
ever, by express definition in the Code, "a religious institute is a society in 
which, in accordance with their own law, the members pronounce public 
vows ... " (c. 607 § 2). 

4. Because of the origin and gravity of the personal obligation in
volved in a vow, the validity of the dispensation, regardless of who grants 
it, requires a just cause. In turn, the dispensation implies lifting the obliga
tion assumed and therefore, as part of lifting the obligation, due to the 
close relationship between dispensation and lifting the obligation, the dis
pensation also implies exclusion from the canonical condition of reli
gious. In such a case, in contrast to what happens with the impediment in 
sacred order, strictly there is no dispensation from the impediment. The 
subject, dispensed from the duty of the vows made and having lost the 
condition of the religious, has no impediment at all against entering mar
riage. Stricto sensu, a dispensation from the impediment is only the recog
nition of the termination of the juridical situation of incompatibility with 
marriage, determined by the canonical condition of the religious in the 
terms established by the invalidating law. 4 

5. Obviously the impediment can cease when the fact that originated 
it ceases, such as when the subject transfers from the religious institute to 
another Church institution whose bonds do not have the required charac
teristics ( cf. cc. 684 § 5, 685 § 2). Outside of that case, in which the imped
iment ceases because the fact that originated it has ceased, the ind ult to 
leave requires "very grave reasons" and, if it is an institute of pontifical 
right, the indult is reserved to the Holy See (c. 691 § §  1-2). After the indult 
is lawfully granted, it "carries with it ... a dispensation from the vows and 
from all obligations arising from profession" (c. 692). The same occurs, 
ipso facto, when there is a lawful dismissal (cf. c. 701). 

In addition, dispensation from the impediment is not reserved to the 
Holy See except in the case where profession took place in a religious in
stitute of pontifical right ( cf. cc. 589 and 1078 § 2, 1 °), unless there is dan
ger of death, ( cf. c. 1079). 

6. But all things considered, this impediment concerns religious pro
fession that, even if there are analogies with the impediment of sacred or
der, is per se independent. For that reason the object of the impediment 
includes all members of a religious institute who have made perpetual 

4. Cf. T. MAURO, "Gli impedimenti relativi ai vincoli religiosi: ordo, votum, disparitas 
cultus, " in Gli impedimenti al matrimonio canonico. Scritti in memoria di Ermanno 
Graziani (Vatican City 1989), p. 192. 
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public vows of chastity regardless of whether they may have also received 
sacred orders ( cf. c. 1987). In that case, transfer to another institution, an 
ind ult to leave, or dismissal would be cause to lose the condition of the re
ligious and the corresponding impediment would cease to be effective. 
Sacred order would, however, be retained and thus such a case would 
continue to be subject to the norm in the preceding canon and to the im
pediment established therein. Thus, no valid marriage could be entered 
into before obtaining dispensation from this other impediment. 

If a member of a religious institute attempted to marry or married, 
even "civilly, " he would be ipso facto dismissed from the institute 
(cf. c. 694 § 1, 2°) and would incur latae sententiae interdict (cf. c. 1394 
§ 2) and irregularity for receiving sacred orders (cf. c. 1041, 3°). If he had 
already been ordained in sacris, see also the commentary on c. 1087. The 
penalties would then be cumulative in the case of c. 1044 § 1, 3° and alter
nately, in the case of c. 1394 § 1. 
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Inter virum et mulierem abductam vel saltem retentam 
intuitu matrimonii cum ea contrahendi, nullum matrimo
nium consistere potest, nisi postea mulier a raptore se
parata et in loco tuto ac libero constituta, matrimonium 
sponte eligat. 

No marriage can exist between a man and a woman who has been ab
ducted, or at least detained, with a view to contracting a marriage with 
her, unless the woman, after she has been separated from her abductor 
and established in a safe and free place, chooses marriage of her own ac
cord. 

SOURCES: c. 1074 §§  1 and 2 

CROSS REFERENCES: cc. 90, 1057 § §  1-2, 1078, 1101 § 2, 1103, 1397 

C OMMENTARY ------

Juan Ignacio Baiiares 

1. The type of case described in this canon starts with the forced pres
ence of a woman with a man who intends to marry her. However, the con
cept and regulation of abduction have undergone interesting historical 
changes. In the old law, this situation was considered to be one of the cases 
that could cause a marriage to be null due to fear or force. 1 The Council of 
Trent introduced this regulation as an impediment and c. 1074 of CIC/1917 
included it, making abduction equivalent to forced detention (§ 3); thus 
physical transport from one place to another was not a requisite. The ele
ments that constituted the impediment were a) the initial moment when 
the abductor transported the woman and kept her in his power or when he 
kept her by force in a place where she was, of her own free will; b) the ab
ductor's intention to marry the abducted woman; c) the cessation of the im
pediment, which was determined when the woman was separated from her 
abductor and established in a safe and free place. 

The present canon combines the concepts of abduction and deten
tion without specifying that detention be forced. The interpretation is that 
the express use of physical or moral force is unnecessary. The act of keep
ing a woman in a place against her will is sufficient, (perhaps because 
force is necessarily implicit in keeping her in a place against her will), and 
also so as to include deceitful action, which jurisprudence equates with 

1. Cf. P. GASPARRI, Tractatus canonicus de matrimonio (Rome 1932), no. 636. 
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force or fear. This shows that the evil to be avoided is not so much the use 
of force by the abductor as the loss of the woman's effective freedom to 
escape from his power. If there is deceit, the woman could lose her free
dom even when there is still a physical possibility of escaping from the 
place of confinement. Obviously, if from the beginning the woman con
sented to the abduction or detention, it cannot properly even be called ab
duction, only elopement; and it cannot strictly be said to be detention. 
There would be no impediment if the woman's acquiescence were proved 
either by her own confession and the testimony of other credible persons 
or by the circumstances surrounding the marriage ceremony or by other 
preceding or subsequent indications. 

The move of abduction from the area of consent to the area of im
pediments explains some of the peculiarities of this norm. As for the rise 
and cessation of the impediment, they occur ipso facto when the required 
circumstances occur, even though paradoxically they have their origin and 
end in the will of one of the parties. Furthermore, because the impediment 
refers to the relationship between the two parties, even though it comes 
from human positive law, for the impediment to exist it suffices that at 
least one of the two parties be subject to canon law. 

2. Concerning the intent to marry the abducted woman, we must 
clarify that this is an essential requisite. If the abductor does not intend to 
marry the woman when he transports or detains her, the impediment as 
such does not arise. A few examples can illustrate this. If a woman kid
napped for money or as a hostage seduces her kidnapper, there is no im
pediment because in that case her detention would have no relation 
whatsoever with the intention to marry, and no causal nexus between the 
two events could be established. It would be a different matter if the per
son who kidnapped a woman for money at a given time intended to enter 
into marriage with her. The moment the kidnapper intends to marry her, 
the impediment arises, for he becomes an abductor. On the other hand, 
theoretically the impediment would also not arise between an abducted 
woman and the material author of the transport if the transporter were 
merely acting on orders from the abductor and had no intention of marry
ing her when he transported her, nor could he be called the author of the 
forced detention. 

3. With respect to how the impediment works, it is similar to the oth
ers; it takes place objectively, impeding the aptitude or ability of the per
son to marry regardless of being qualified to perform a perfectly free and 
naturally sufficient act of marital will. In other words, even though the ab
ducted woman wanted to enter into marriage and gave complete and ade
quate consent (cf. c. 1057 § 2), the marriage would be null and void so long 
as the circumstances of the abduction persisted, since impediments act as 
a prerequisite to marital consent (cf. c. 1057 § 1, which requires persons 
who are "iure habiles"). Therefore the end of the impediment is not simply 
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subject to the will of the parties, but must be verified through the objec
tive circumstances required by the text of the law, as we shall see next. 

4. Respecting the connection with other chapters of nullity included 
in the defect or flaw of consent (such as fear or force: c. 1103; or simula
tion : c. 1101 § 2), it is well to remember that those chapters should be un
derstood to be cumulative with this impediment. Establishing abduction 
as this type of impediment suggests that the legislator specifically in
tended to cover cases without a defect or flaw of consent in the required 
degree, or where proof would be difficult. In other words, if there were 
the objective circumstances required for this impediment to arise, the 
marriage would be null for that reason. If, in addition, for example, the 
woman feigned consent, the marriage would also be null and void under 
simulation. Or if the woman were in the grip of fear described as a sepa
rate chapter under defect of consent, this reason for nullity would be 
added to the reason of abduction. It is another matter that, from the point 
of view of procedural economy, it suffices to allege and to prove one of 
those elements. The chapters on fear and simulation, however, are indeed 
incompatible with each other. 

5. As for the purpose of the norm, we may conclude that the legislator 
was trying not to protect the freedom of the act of consent at the actual 
time it is given, but rather to protect this freedom throughout the entire 
process of forming the marital will. Thus, not only must the act of consent 
be free, but also, when we have the anomalous circumstances that consti
tute abduction, there must have been at least the option of starting over 
with the question after the person recovered full freedom. This characteris
tic of involving only the in fieri and not the in facto esse of marriage, since 
the legislator has nothing against a marriage between abductor and ab
ducted woman beyond the situation of abduction, is certainly another pe
culiarity of this impediment. 2 

6. Regarding whether or not the impediment of abduction should 
presently be retained, there are diverse points of view. For some, the 
treatment in this canon may seem discriminatory against the man, for the 
legislator expressly rejects making man and woman equal. Thus, the im
pediment does not arise if the abductor is a woman and the abducted per
son is a man. At the other extreme, it may seem that today the whole 
situation is an anachronism and the value of a specific impediment for 
these cases may be called into question. The responses of the persons who 
worked on reforming the Code were eminently practical for both ques
tions. It appears there is no historical basis nor are there current statistics 
( cases of abduction do, in fact, affect women) supporting the inclusion of 
men as abducted persons along with women.3 On the other hand, there 

2. Cf. J.M. GONZALEZ DEL VALLE, Derecho Canonico Matrimonial segun el C6digo de 
1983, 3rd ed. (Pamplona 1985), pp. 108, 110-111 .  

3 .  Cf. Comm. 9 (1977), p. 366. 
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does seem to be a reason to retain the invalidating norm. 4 It was history 
that caused it and history, the reality of today's social behavior, makes it 
advisable to keep the norm. There can be no doubt that these are func
tional criteria, if there were no more abductions or if there were a signifi
cant number of abductions of men by women, a change in the scope of the 
norm or its elimination would probably be reasonable. In fact, in the paral
lel canon of the CCEO no distinction is made between man, abductor, and 
woman, abducted, the norm speaks only of "persona abducta vel saltem 
retenta" ( c. 806 CCEO). 

7. We have already generically referred to the moment when the im
pediment ceases. Now we can discuss the requirements involved. For the 
impediment to cease the text of the Code requires that the woman be sepa
rated from the abductor and established in a free and safe place. That 
means: a) In all cases the woman must be physically transported to an
other place from where the abductor is. Separation is a prior required step 
( obviously separation may in certain cases be on the part of the abductor, 
for example, in case detention had been in the woman's residence. b) Fur
thermore, the place "ad quern" the woman was transported must be de
scribable as free and safe. Thus the conditions of free and safe apply 
objectively5 to the place and not to the woman. And for the impediment to 
cease, the woman must be aware that the place where she is, is away from 
her abductor's power. If the woman, even in the knowledge of the actual 
conditions of freedom and safety of the place where she is, were to con
tinue feeling subjected and forced, we would have the elements that consti
tute fear, which would fall under consent. c) However, the fact that the 
place is free and safe means relative to the abductor. No place could be 
considered free and safe if it still were within direct or indirect reach of the 
abductor. d) Since no time limit is given for the woman to be in a free and 
safe place, it would be sufficient to verify that she effectively knew she had 
been transported to such a place. 

8. Although the easiest and fastest way to end the impediment is or
dinarily to put the circumstances in place that ipso facto give rise to its 
cessation, however, at least theoretically, there is the dispensation. A dis
pensation may be granted by the local ordinary ( cf. c. 1078). Still, because 
of the peculiarity of the impediment and its possible effect on the situation 
in other chapters of nullity referring to consent, the following steps should 
be taken: a) Verify how urgent it is to celebrate the marriage. b) Check 
that it is impossible or at least gravely difficult to cause the impediment to 
cease naturally. c) Verify that there is a proportionate just cause, required 
for the dispensation to be valid (cf. c. 90). d) Assess the mental condition 

4. Cf. Comm. 9 (1977), p. 366. 
5. Cf. U. NAVARRETE, "Gli impedimenti relativi alla dignita dell'uomo: aetas, raptus, 

crimen," in Gli impedimenti al matrimonio canonico. Scritti in memoria di Ermanno 
Graziani (Vatican City 1989), pp. 86-87. 
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of the woman and ensure that her consent is sufficiently natural or, to put 
it negatively, that there are no defects in her consent, especially defects 
due to force and fear. In practice, for all the above reasons, a dispensation 
is not usually granted. 

9. As an offense, in the present Code abduction or detention has lost 
the explicit reference to intended lechery or marriage (which was in
cluded in the old c. 2353 CJC/1917). As an offense it is included in the ge
neric case of kidnapping or forced detention of any individual through 
force or deceit, regardless of intention or purpose ( cf. c. 1397). 
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§ 1 .  Qui intuitu matrimonii cum certa persona ineundi, 
huius coniugi vel proprio coniugi mortem intulerit, 
invalide hoc matrimonium attentat. 

§ 2.  Invalide quoque matrimonium inter se attentant qui 
mutua opera physica vel morali mortem coniugi intu
lerunt. 

§ 1. One who, with a view to entering marriage with a particular person, 
has killed that person's spouse, or his or her own spouse, invalidly at
tempts this marriage. 

§ 2. They also invalidly attempt marriage with each other who, by mutual 
physical or moral action, brought about the death of either's spouse. 

SOURCES: § 1: c. 1075,2° 

§ 2: C. 1075,3° 

CROSS REFERENCES: cc. 1078 § 2,2°, 1079, 1080, 1336, 1397 

COMME NTARY ------

Juan Ignacio Baiiares 

1. Historically, as well as in c. 1075 of CIC/1917, this norm was de
signed to protect the institution of marriage from certain especially grave 
behavior that directly threatened the inviolability ( consummated adul
tery) or permanence (attempt to marry, including civilly, or killing a 
spouse) of the marital bond. The impediment affected the following cases: 
a) anyone who during marriage committed adultery and who promised to 
marry or attempted a new marriage (cf. c. 1075, 1° CIC/1917); b) anyone 
who during marriage committed adultery and one of the adulterers killed 
the spouse (cf. c. 1075, 2° CIC/1917); c) anyone who freely cooperated in 
killing the spouse of either adulterer (cf. c. 1075, 3° CIC/1917). 

With respect to the married condition, the legislator was attempting 
to protect the goods that ensure the dignity and sanctity of marriage, and 
also to protect the spouses in relation to those goods. With respect to the 
faithful, the legislator was trying to protect good example, to avoid the 
scandal produced by access to marriage by those who could marry using 
such grave and unlawful means. With respect to potential offenders, the 
legislator was attempting to avoid that a desirable effect for them, their fu
ture marriage, might have a close connection with the offenses that had 
harmed the preceding spouse. Thus anyone who committed those of
fenses would be discouraged by the establishment of some kind of 
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relationship between the offenses and a later attempt to marry the accom
plice or the spouse of the victim. It was hoped to prevent the commission 
of offenses that are gravely harmful to a specific marriage from at the 
same time, being turned into the means of causing a valid conjugal rela
tionship between the persons directly implicated because of the marital 
bond. For those reasons the impediment was, and still is relative in na
ture; it affects only marriage between such persons. 

2. The present canon does not mention adultery as one of the cir
cumstances that give rise to the impediment. This means that the scope of 
the canon, although apparently now centered on protecting the lives of the 
spouses, does so by being a necessary and sufficient condition for the per
manence of the bond. Therein lies the formality of the impediment. 1 The 
reasons adduced for the canon in CJC/1917 are also valid as the founda
tion of the present canon, although they should be limited to only one of 
the goods protected therein. Still, we must not forget that even in CIC! 
1917, adultery was relevant precisely when it accompanied a promise of 
marriage or was followed by an act attempting marriage or by the murder 
of a spouse; when it was accompanied by an intention to marry and re
ferred to the end of the existing bond. 

3. The cases covered in the text of the present Code are the follow
ing: a) causing the death of one's own spouse so as to enter into marriage 
with another specific person; or causing the death of another's spouse for 
the purpose of marrying that person ; b) both parties cooperating in the 
death of the spouse of either one (§ 2). The parallel canon of the CCEO 
( c. 807) does not include variations. 

In both cases, the following elements must be present for the imped
iment to arise: a) At least one of the two parties must be Catholic. b) The 
marriage that united one of the parties with the murdered spouse must 
have been valid. c) The murder must have been consummated; that means 
that the death of the spouse must have effectively been the result of the vi
olent action so that a cause and effect may be established between the ac
tion and the death. Thus an attempted or failed murder of a spouse is not 
sufficient. In both cases the impediment may be doubled (e.g., if the two 
parties had each caused the death of their own spouse); it would be re
quired to give notice of the doubled impediment when requesting a dis
pensation, for there would have been several different offenses committed 
(including if there was only one act of killing). In either case the impedi
ment arises from the fact of the offense; it is not necessary for any juridi
cal act to impute it to the authors (e.g., by a judicial decision). 

4. In addition, in the first case, two other conditions are necessary. 
The first is that one of the parties must really be the author of the offense. 
For this purpose it does not matter whether the spouse was the material 

1. Cf. J. FORNES, Derecho matrimonial can6nico, repr. (Madrid 1992), p .  81; cf. R. LLANO 
CIFUENTES, Novo Direito Matrimonial Canonico (Rio de Janeiro 1990), p. 261. 
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author of the act of killing or whether the spouse acted through a third 
party, if authorship of the act can actually be imputed to that spouse. For 
the impediment to arise, it is not necessary for the other future party to be 
in agreement, to approve or even to know about the project or that it actu
ally have been committed. The impediment arises even if the other party 
had opposed or disapproved of the act. It is also irrelevant whether the 
victim of the offense was the spouse of the murderer or of the other party. 

The second condition for the first case requires intention on the part 
of the person committing the offense to enter into a future marriage with 
the other party.2 The intent must refer to a certain person (who has been 
"determined").If someone has killed his or her own spouse, the impedi
ment arises only between the murderer and the specific person whom he 
or she intended to marry afterwards. If the victim is the spouse of another 
person, the impediment would arise only if, at the moment of the act of 
killing, the murderer intended to marry the surviving spouse. In both situ
ations the purpose of the invalidating norm is not so much to punish the 
act of murder per se, (it has its own penalties, as we shall see), as it is to 
prevent a person from using murder as a means to break a bond that pre
vents him from marrying a specific person. For that reason the impedi
ment is not absolute. 

5. The second case, in addition to the common requirements already 
mentioned, also requires the following. There must be specific knowledge 
and approval by both parties of the purpose of the act to be committed. 
Both must participate in such a way that their joint action can be called 
mutual cooperation, regardless of whether it is physical or moral coopera
tion. Their joint act must be the effective cause of the death of the spouse, 
even if the murder was actually committed by a third party. 

From these requirements for the second case, it can be deduced, first 
that if either party is unaware of, disapproves of or does not cooperate 
even morally in the act of the other party, the case described in this para
graph of the canon would not arise.The impediment would arise anyway, 
for the case would ipso facto fall under § 1 of the canon, provided that the 
murderer intended to marry the other party. 

Secondly, it can be deduced that this second case refers to a situa
tion where there is no intention to marry each other in the future; it suf
fices for the fact to exist with the required circumstances. This conclusion 
can be supported by the fact that the text of the canon omits any reference 
to that condition. It is clear that the "quoque" refers to the repetition of the 
words "invalide attentant," and it would be overreaching to try to include 
in this term a reference to the need for intention to marry. On the other 
hand, if this requirement were admitted for the case in § 2, all its content 
would be superfluous because if, according to § 1, it suffices that one of 

2. Cf. Comm. 9 (1977), p. 366. 
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them commits spousal murder with intent to marry the other party for the 
impediment to arise, then including a § 2 simply to refer expressly to "mu
tual cooperation" would merely duplicate the preceding paragraph. In ad
dition, if the impediment had been actually limited to protecting the 
spouses' lives, it would be reasonable to deny marriage between persons 
who have intentionally ended the life of one of them. The reason of good 
example, avoiding scandal among the faithful, previously adduced, is es
pecially valid for this case. 3 Finally, in the work of the reform Commission 
there was discussion on the possible omission of the words "intuitu matri
monii" from § 1 and it was finally decided to retain them. That indicates 
that the absence of those words from § 2 did not pass unnoticed by the 
legislator.4 

6. Regarding dispensation, in either case it is reserved to the Holy 
See ( cf. c. 1078 § 2, 2°); but neither case is excluded from the option of
fered in cc. 1079 (referring to the danger of death) and 1080 (referring to 
the so-called casus perplexus). However, in practice, dispensations have 
been limited to the case of occult murder of a spouse, and even them, ac
cording to Gasparri, "rarely, with grave difficulty and not without urgent 
reason."5 

7. From the penal point of view, the scope of the offense is not the 
same as the impediment. Not only murder, but also the offense of mutila
tion or grave injury "is to be punished ... with the deprivations and pro
hibitions mentioned in c. 1336" (c. 1397). Thus anyone who acted as 
described in c. 1090 but did not cause death as intended, if the victim were 
only gravely injured, would not be affected by the impediment. For penal 
purposes, however, such a person would incur the delict described in 
C. 1397. 

3. Cf. A. BERNARDEZ CANT6N, Compendia de Derecho Matrimonial Canonico, 5th ed. 
(Madrid 1986), p. 95. 

4. Cf. Comm. 9 (1977), pp. 366-367. 
5. P. GASPARRI, Tractatus canonicus de matrimonio (Rome 1932), no. 683. 
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§ 1 .  In linea recta consanguinitatis matrimonium irritum 
est inter omnes ascendentes et descendentes tum le
gitimos tum naturales. 

§ 2. In linea collaterali irritum est usque ad quartum gra
dum inclusive. 

§ 3. Impedimentum consanguinitatis non multiplicatur. 

§ 4. Numquam matrimonium permittatur, si quod subest 
dubium num partes sint consanguineae in aliquo 
gradu lineae rectae aut in secundo gradu lineae col
lateralis. 

§ 1. Marriage is invalid between those related by consanguinity in all de
grees of the direct line, whether ascending or descending, legitimate 
or natural. 

§ 2. In the collateral line, it is invalid up to the fourth degree inclusive. 

§ 3. The impediment of consanguinity is not multiplied. 

§ 4. A marriage is never to be permitted if a doubt exists as to whether the 
parties are related by consanguinity in any degree of the direct line, 
or in the second degree of the collateral line. 

SOURCES: § 1: c. 1076 § 1 
§ 2: C. 1076 § 2 
§ 3: C. 1076 § 3 

CROSS REFERENCES: cc. 108 § §  1-3, 109 §§  1-2, 1078 § 3, 1092 

COMME NTARY ------

Juan Ignacio Bafiares 

1. Procreation gives rise to a peculiar type of relationship, consan
guinity, that contains various elements. First, it necessarily implies a bio
logical substrate that would be either direct procreation (yielding a 
relationship of ascendants or descendants, called the direct line) or prox
imity on the common genealogical tree. The latter refers to the relation
ship between persons born of the same parents, with no relationship of 
direct ancestry between them, such as brothers and sisters, cousins, aunts 
and uncles, nieces and nephews, called the collateral line). 

Secondly, consanguinity implies a factum, a sociological event 
linked to the culture of the time, place and personal and collective circum
stances. This is the degree of closeness between persons united by the 
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factum, depending upon the common trust and interests that theoretically 
arise from the relationship. A family relationship tends to unite persons 
more spontaneously, naturally and easily because of their specific proxim
ity and intimacy, but there is also the risk of disrupting the relationship, as 
we shall be indicating later. 

Thirdly, this relationship establishes a constitutive datum.It gives 
rise to the family as a kind of unit; it imprints an identity upon it and dis
tinguishes it from other family nuclei in the social environment. 

2. The first substrate implies a biological connection that establishes 
the relationships within a family, relationships that are different from each 
other and different from the spousal relationship. Furthermore, in some 
way it contrasts the parental relationship with the spousal relationship, 
since it is the spousal relationship that produces parenthood (there is a 
contrast here between cause and effect). The spousal relationship is fon
tal, whereas parenthood by definition inevitably flows from that relation
ship. Hence the nullity of marriage between parents and children is seen 
as founded on divine and natural law.Indeed, such an unequal relationship 
of direct and immediate descendants (parenthood-filiation) appears to be 
not very compatible with the basic equality between spouses. It is impos
sible to combine and take on the relationship of child along with the rela
tionship of spouse of one's own mother or father. 

Something similar occurs between all ascendants and descendants. 
Being the spouse of the mother or father of one of one's own parents (be
ing the spouse of one's grandmother or grandfather) would assume direct 
descendancy (unequal by nature), a spousal relationship (equal by nature) 
and a double relationship with respect to one's own parents, that of child 
and also of the spouse who engendered one of them. 

With regard to kin in the second degree of the collateral line, brothers 
and sisters, the question that arises is not the inequality arising from the re
lationship as in the two previous cases, but the fraternity that makes them 
naturally equal to each other. It might seem that there would then be no 
problem in establishing another relationship, such as a spousal relation
ship, which is also equal and equalizing. We can see, however, that the role 
of sexual differences in a fraternal relationship, between brother and sis
ter, is substantially different from the role of sexual differences in a spou
sal relationship. The fraternal relationship does not change depending 
upon sex, but is equal between brothers and sisters. Thus the meaning of 
fraternity is the same, regardless of sex.In constrast, the meaning of conju
gality is directly shaped by whether one is a man (husband) or a woman 
(wife). 

Hence the majority of the doctrine sees that there is a serious and 
reasonable probability that these last two degrees, the entire direct line 
and the second degree of the collateral line, are also contained in natural 
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law.1 Hence also, the legislator has maintained that not only can these 
cases never be dispensed (cf. c. 1078 § 3), but that marriage must never be 
allowed if there is any doubt about the existence of any of these degrees 
of consanguinity (c. 1091 § 4).2 

3. The sociologicalfactum we spoke of earlier has led the Church 
and nearly all States to be careful that the proximity, familiarity and trust 
that are typical of consanguinity are not confused with the type of rela
tionship that leads to marital union, and that they do not lead to deviant 
behavior nor cause abuse of authority or trust. The objective of the norm 
is directed toward protecting the dignity and specific nature of the family 
closeness that biologically produces kinship among relatives. Thus any 
hope that a possible future marriage might lead to using this closeness im
properly is avoided, for it would harm both moral principles and the prin
ciple of trust and closeness that governs the parental relationship. Thus, in 
times when families live more united, longer, and with varying degrees of 
relatives, the scope of the impediment should be broadened to achieve 
that purpose. On the other hand, in present day circumstances, there are 
many placed where the effective living together of the families has been 
much reduced, causing the legislator to limit the situations envisioned by 
the impediment. In addition, perhaps in the near future new problems will 
have to be faced that may be caused by abuse of the new technology for 
genetic manipulation that introduces new biological and sociological situ
ations. 3 

4. Earlier we ref erred to the constitutive characteristics of the family 
that involve procreation and blood relationship. We noted that these char
acteristics give a family identity and distinguish one family from another. 
Now, the Church has always tried to stimulate Christian families in such a 
way that this identity does not become closed or locked into its own lim
its, but that families remain open to connection with other families of a 
different line. Although the Church goes so far as to allow marriages that 
might go against the nature of marriage or the family, it does, (by means of 
an invalidating clause), prohibit marriages between collateral relatives up 
to and including the fourth degree (first cousins; in CJC/1917 the scope of 
the impediment was also broader and included second cousins). 

5. Now that we have discussed the foundation and meaning of this 
impediment, we should ref er to its beginning and end and the manner of 
verifying its scope in any given case. As for when it arises, it depends 
solely upon the biological fact of procreation, regardless of whether the 
act is unlawful or whether the consequent relationship is unlawful or natu
ral (c. 1091 § 1). In addition, it suffices for one of the spouses in the 

1. Cf. F. AzNAR GIL, commentary on c. 1091, in Salamanca Com. 
2. Cf. Comm. 9 (1977), p. 367. 
3. Cf. P. MONETA, Il matrimonio nel nuovo diritto canonico, 2nd ed. (Genoa 1991), 

pp. 89-90. 
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common line to be an ascendant. (Canon 808 of the CCEO is identical, ex
cept that it does not explicitly include the clarification "tum legitimos tum 
naturales"). 

When the impediment ends, since when it arises it automatically pro
duces a perpetual relationship, that of kinship, it can end only through a 
dispensation. Apart from the degrees prohibited by the legislator, dispen
sation for the other degrees is granted by the local ordinary, for there is no 
reservation to the Holy See. Just cause should obviously measure the 
closeness of the relationship between the contracting parties. Since this 
canon expressly states that the impediment cannot be multiplied ( cf. 
c. 1091 § 2, in contrast to c. 1076 § 2 CJC/1917), it seems reasonable to 
conclude that when dispensation is sought, only mention of the closest de
gree of consanguinity between the parties can be required. 

6. Regarding the question of how to verify the specific scope of con
sanguinity in casu, we must remember that the Code has replaced the old 
system of reckoning degrees. This was based on Germanic law, and the 
present system (see c. 108 and commentary), is based on Roman-civil law 
and more commonly on legislation by the State. 
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Affinitas in linea recta dirimit matrimonium in quolibet 
gradu. 

Affinity in any degree of the direct line invalidates marriage. 

SOURCES: c. 1077 § 1; CodCom Resp. IV, 5, 2-3, jun. 1918 (AAS 10 
[1918] 346); SCHO Resp., 31 jan. 1957 (AAS 49 [1957] 77) 

CROSS REFERENCES: cc. 108 § §  1-3, 109 § §  1-2, 1078 § §  1 - 3, 1091, 
1093 

COMME NTARY ------

Juan Ignacio Baiiares 

1. Affinity is the relationship arising "from a valid marriage, even if 
not consummated, and it exists between the man and the blood relations 
of the woman, and likewise between the woman and the blood relations of 
the man" (c. 109 § 1). 

2. The foundation of this canon is principally based on the fact that 
the marital relationship not only joins the spouses as individuals, but also 
introduces each spouse into the other's family. It therefore is not related 
to procreation, but is principally related to conjugality, specifically, to the 
condition of being a spouse. Thence emerge two principal reasons. The 
first lies in the fact that relations within family life are specific and differ
ent from the marital relationship. The second is that inclusion within a 
family assumes incorporation into a system of established relationships 
among its members, formed by mutually participating in intimacy in an at
mosphere of naturalness and trust. 

The objective of this canon is to defend the family climate, to avoid 
having the conditions of particular proximity and common participation 
used to promote deviate behavior among family members that might tend 
toward a possible future marriage (see the reasons, which may be analogi
cally applied here, adduced in the commentary on c. 1091). 

3. The norm is clearly from positive law. Therefore the present regu
lation has varied substantially in some respects, as we shall now see. The 
requirements are the following: a) There must be a valid marriage. There
fore, the impediment would not arise from a null marriage, even if puta
tive, nor from an extramarital relationship, even though stable. It does, 
however, arise from a valid marriage entered into in infidelity "for mar
riages planned after the baptism of at least one of the parties." 1 b) The 

1. Cf. SCRO, Replies, January 30, 1957, in AAS 49 (1957), p. 77. 
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impediment begins with the fact of a valid celebration of marriage, and the 
marriage does not need to be consummated (cf. c. 109 § 1). It would there
fore arise even after a dispensation from a ratified and unconsummated 
marriage. c) It refers to the blood relatives of the other spouse depending 
upon whether the relationship of consanguinity is real, regardless of 
whether or not it is legitimate (cf. c. 1091 § 1). d) Affinity is reckoned by 
making it equivalent to the line and degree of consanguinity existing be
tween the spouse and the relative in question (a spouse is related to a rel
ative of the other spouse in the same line and degree that the spouse in 
question and that relative are; cf. c. 109 § 2). 

4. CIC/1917 declared that a marriage was null that had been entered 
into by persons related in any degree of the direct line and up to the sec
ond degree inclusive in the collateral line ( according to the former system 
of reckoning; cf. cc. 1077 § 1 and 96 CIC/1917). It also admitted multiplica
tion of the impediment (cf. c. 1077 § 2 CIC/1917). The present canon has 
simplified the norm by markedly reducing the scope: a) It includes no 
cases in the collateral line. b) Consequently, there is no longer a possibil
ity of multiplying the impediment, which basically served to bring to the 
attention of the ecclesiastical authorities the gravity of the reasons re
quired for dispensation. 2 

At first it might seem that restricting the scope of the impediment 
weakens the reasons for establishing it. In fact, in the first schemata of the 
Code's reform the impediment was retained up to the second degree in the 
collateral line (brothers and sisters of the spouse). However, most of the 
consultors on the corresponding Commission deemed that, under the 
present circumstances, those marriages are usually beneficial for children 
born of the prior marriage.3 Here we see how the same reason that gave 
rise to an invalidating law may also be a reason to eliminate it when the 
circumstances are deemed to have changed. Formerly the possible risks 
deriving from familiarity between persons so closely related were empha
sized. Now it is felt that, for the offspring of the deceased person, this de
gree of closeness may facilitate access by a well-known person as the new 
parent. In addition, it is also possible that if, before it was the marital re
lationship that was looked at, now the legislator weighs the parental-filial 
relationship, which seems to make the marriage advisable. In c. 809 of the 
CCEO, however, the invalidating nature of the second degree in the collat
eral line is retained, but the relevance of any multiplication of the impedi
ment is expressly excluded. 

2. Cf. K. BOCCAFOLA, "Gli impedimenti relativi ai vincoli etico-giuridici tra le persone: 
affinitas, consanguinitas, publica honestas, cognatio legalis," in Gli impedimenti al 
matrimonio canonico. Scritti in memoria di Ermanno Graziani (Vatican City 1989) , 
pp. 208-209. 

3. Cf. Comm. 9 (1977), p. 368. 
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At the same time, it is easy to see why the nullity of a marriage en
tered into between persons related in the direct line has been retained, for 
the difference between the two is great. Indeed, parenthood between the 
spouse's ascendant and the spouse is originating and fontal. It gives rise to 
a basically unequal relationship compared to the relationship of filiation. 
And yet, a fraternal relationship between persons of the same sex (a hus
band and his brother or a wife and her sister) not only makes them equal 
for each, but also makes them equal, (regarding their sex), with respect to 
the spouse of either one (in contrast to what would happen in the case in 
C. 1091). 

For all of the above reasons, in fact, dispensation from this impedi
ment is not usually granted except for exceptional cases. The power to dis
pense from this case was not included in CJC/1917, not even in the cases 
granted to local Ordinaries for instances of danger of death (cf. c. 1043, 
CJC/1917). In De Episcoporum muneribus IX, 15, when affinity occurred 
in the direct line, dispensation was reserved to the Holy See. The Code has 
lifted that reservation (cf. c. 1078 §§  2-3), therefore dispensation is for the 
local ordinary. 
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lmpedimentum publicae honestatis oritur ex matrimonio 
invalido post instauratam vitam communem aut ex noto
rio vel publico concubinatu; et nuptias dirimit in primo 
gradu lineae rectae inter virum et consanguineas mulie
ris, ac vice versa. 

The impediment of public propriety arises when a couple live together 
after an invalid marriage, or from a notorious or public concubinage. It in
validates marriage in the first degree of the direct line between the man 
and those related by consanguinity to the woman, and vice versa. 

SOURCES: c. 1078; CodCom Resp. II, 12 mar. 1929 (AAS 21 [1927] 170) 

CROSS REFERENCES: cc. 1061 § 2-3, 1078 § §  1-3, 1079, 1080, 1091 § §  1 
and 4, 1092 

C OMMENTARY ------

Juan Ignacio Baiiares 

1. The impediment of public propriety has the same foundation and 
objective as the impediment of affinity ( c. 1092), although in the case of 
affinity, especially for concubinage, the legislator's intention to protect 
moral principles and avoid possible scandals is more pronounced (for 
other reasons , in particular referring to the case of a null marriage , see 
commentary on c. 1092). 

The situation that gives rise to this impediment is substantially and 
formally different from the preceding canon, for affinity arises as actual 
kinship between each spouse and the blood relatives of the other spouse. 
In contrast , the impediment in this case occurs without a real marriage , 
and therefore without real kinship, when even so there has been a quasi
marital relationship at the same time either because the marriage was in
valid or because there was a public or notorious concubine relationship. It 
is precisely the similarity with married life that causes the invalidating 
norm. 

2. With regard to an invalid marriage, for the impediment to arise 
the following considerations must be taken into account: a) There must 
have been the appearance of a valid marriage at its beginning. From the 
meaning of the canon and by analogy with affinity, the impediment may 
also arise if an invalid marriage was entered into in infidelity, provided 
that at least one of the putative spouses had later been baptized. b) If the 
preceding requisite is applicable, the norm causing the marriage to be null 
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is irrelevant. Although the effect of that norm on a case of no consent has 
been discussed, still, the literal meaning of this canon reveals no intention 
on the part of the legislator to limit its scope to any specific types of nul
lity or to exclude any types. c) The good faith of the pseudo-spouses is 
also irrelevant. d) A civil marriage does not give rise to this impediment, 
for such a marriage contradicts the first required condition ( as we shall 
see below). e) In contrast to c. 1078 CJC/1917, there is no reference what
soever to consummation. j] It is required, however, that they have begun a 
common life. We shall discuss these last points briefly. 

3. The change of terms (replacing a reference to consummation with 
the expression "when a couple live together") from the preceding regula
tion poses certain practical difficulties. First, it is essential to define what 
is meant by "when a couple live together" and when their living together 
may be said to have begun in casu. Second, there is the difficulty of the 
possibility of having consummated the marriage without having actually 
begun to live together. In that case, since the legislator's intention seem to 
be simply to improve the wording of the old canon, which expressly indi
cated that consummation was not necessary for the impediment to arise, 
it could be that consummation is a presump tion of living together.No 
doubt living together is a nuclear element in the communal life of mar
riage. Especially since the words that the legislator tried to improve stated 
"sive consummato, sive non," it appears that he intended rather to exclude 
the impediment if there had been no consummation nor even living to
gether. Previously, the impediment arose from the celebration of the ap
parent marriage. I believe that it means that the impediment does not 
require consummation to arise, living together suffices. In the opposite 
sense, consummation is a presumption of living together. 

4. With respect to the second case covered in the canon, notorious 
or public concubinage, there are also certain particular characteristics to 
be pointed out. First, for concubinage to be real, the following elements 
must be present: a) The basis is a relationship between a man and a 
woman living together that includes participation in sexual intimacy. It is 
living together and performing the acts typical of marriage and the fact of 
giving one's body that makes concubinage similar to real married life. b) 
This relationship cannot have begun with any appearance of canonical 
marriage; otherwise we would have the preceding case. c) The relation
ship must exist between the two subjects, but it is irrelevant whether they 
are married or unmarried. d) Concubinage must be shown to have lasted a 
certain period of time to give the state an impression of stability. There is 
no specific period of time, for here a subjective element comes into play. A 
relatively permanent volition is required of both subjects, a tendency to 
continue in the mutual relationship as distinguished from the simple mul
tiplication of isolated facts that are disconnected from any intersubjective 
relation. e) For those reasons, for someone obligated to follow canonical 
form, a so-called "civil marriage" would be included in this case and would 
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give rise to the impediment provided that after celebration of the marriage 
the couple had lived together. In fact, during the process of reforming CIC/ 
1917, after a proposal to consider a civil marriage as invalid due to defect 
of form, 1 it was pref erred not to include it in that concept; it was thought 
that such a classification could "truly lead to erroneous conclusions. "2 On 
the other hand, c. 810 of the CCEO (§ 1, 3°) expressly establishes that this 
impediment arises for those who, being subject to the form of celebration 
prescribed by law, "matrimonium attentaverunt coram officiali civili aut 
ministro acatholico." 

Secondly, the norm requires that concubinage be public or noto
rious. According to CJC/1917, a public offense is one that has been di
vulged or "that can and should be prudently judged to be easily divulged" 
either because of the way it was committed or for other circumstances 
(c. 2197, 1° CJC/1917). Note that there is no reason for the risk of divulga
tion to be the same as the possibility of proof. Note also that the relation
ship need not be explicitly known, de facto , to be concubinage , it suffices 
that the fact itself is known. If the parties had been held to be husband and 
wife, the scandal of a new marriage could not be avoided, because the 
new marriage would bring out the concubine nature of the prior union. 3 

Notoriety in law presupposes a set specific juridical act. It could be 
a confession by the off ender in court or a valid ecclesiastical or civil deci
sion that has become res judicata (cf. 2197, 2° CJC/1917). De facto noto
riety occurs when there is public knowledge and it cannot be hidden nor 
protected with any excuse (cf. c. 2197, 3° CJC/1917). 

5. The scope of the impediment extends only to the first degree in the 
direct line. It affects each partner with the immediate ascendant or de
scendant of the other pseudo-spouse or accomplice. In this case the scope 
of application of this invalidating norm has also been limited, for CJC/1917 
included relatives of the second degree in the direct line . 

6. Since the impediment is perpetual , it ceases only when the puta
tive spouses or persons living in concubinage, if that is the case, regularize 
their situation and enter into a valid marriage with each other. In that 
case, however, the impediment of affinity of the preceding canon would 
come into effect. Therefore , in reality, even though the invalidating effect 
would remain the same, there would be a different impediment because it 
was based on the formality, which is different in substance, of a true bond. 

1. Cf. Schema Codicis Juris Canonici (Vatican City 1980), c. 1014 § 4. 
2. Relatio complectens synthesim animadversionum ab Em. mis atque Exe. mis Patribus 

Commissionis ad novissimum Schema Codicis Juris Canonici exhibitarum, cum 
responsionibus a Secretaria et Consultoribus datis (Vatican City 1981), p. 247, (at c. 1014 of 
the 1980 Schema). 

3. Cf. F.X. WERNZ-P. VIDAL, lus Canonicum, V (Rome 1928), no. 378 (note 32); J. MANS, 
Derecho matrimonial Canonico, vol. 1 (Barcelona 1959), pp. 280-281 .  
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Even so, some authors maintain that for those cases the two impediments 
should be added together. 

7. Dispensation is the responsibility of the local ordinary ( cf. c. 1078 
§ §  1-2). To grant it, in addition to having proportionate cause, it is neces
sary to arrive at the certainty that there is no danger of a direct relation
ship of parent-child between the two parties. In that case we would have a 
case of consanguinity of a kind from which there can never be dispensa
tion (cf. cc. 1078 § 3, 1091 § 4). 
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1094 Matrimonium inter se valide contrahere nequeunt qui co
gnatione legali ex adoptione orta , in linea recta aut in se
cundo gradu lineae collateralis, coniuncti sunt . 

Those who are legally related by reason of adoption cannot validly marry 
each other if their relationship is in the direct line or in the second degree 
of the collateral line. 

SOURCES: c. 1080 

CROSS REFERENCES: c. I I0 

C OMMENTARY 

Joaquin Mantec6n 

The legal relationship aris ing from adoption is an impediment to 
marriage in the direct line and in the second degree of the collateral line. 
This canon does not indicate what is meant by legal relationship arising 
from adoption, but the concept is found in c. I I0 , according to which , 
"filii, qui ad normam legis civilis adoptati sint, habentur ut filii eius vel 
eorum qui eos adoptaverint." This means that from adoption "ad normam 
legis civilis." In canon law there arises a relationship of parent/child be
tween the adopter and the adopted that is similar to the natural relation
ship ("habentur ut filii"). The case to be typified in this impediment is , 
then, canonized. That case is an adoptive relationship constituted accord
ing to the corresponding civil laws. 

Although not expressly stated in c. 110 , such a relationship is not 
limited to a relationship between adopter(s) and adopted. Indeed, when 
we relate c. 1 10 to c. 1094, we see that the relationship extends at least to 
all persons in the direct line and also to adoptive brothers and sisters, re
gardless of whether the adoption did nor did not cause a legal relationship 
under civil law. 

The term adoption is to be understood in the strict sense. The imped
iment arises only from adoption, and not from similar relationships such 
as guardianship and fostering, as it became clear during the writing of the 
canon. Although the first versions proposed included guardianship as a 
source of the impediment, 1 in the end it was pref erred to follow the tra
ditional practice of the Latin Church , which had always limited the 

1. Cf. Comm. 3 (1971), pp. 74-75; and 9 (1977), p. 368. 
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impediment to cases of strict adoption. Simple de facto adoptions are also 
not included in the concept. 

For the impediment to arise and be validly constituted, all requisites 
must be precisely observed that are required by civil law (which coincides 
with traditional historical practice).2 In Spain, the canonized norms are 
arts. 175-180 of the Civil Code in the version established by Act 21/1987 of 
11 November, which includes the substantive aspects of adoption and its 
constitution; and arts. 1829ff of the Civil Procedure Act for procedural as
pects. 

Although the impediment depends upon civil law for its foundation 
and elements, the civil adoptive relationship, canon law is independent of 
civil law with reference to the nature and effects of the diriment impedi
ment and its scope (lines and degrees affected). Thus in the direct line, 
since the degrees are not specified, all degrees must be included. There
fore, an adopter may not marry the person adopted; children of adopted 
persons may not marry the adopters, and an adopted person cannot marry 
the parents of the adopter. However, it appears that there is no impediment 
between the parents of the adopter and the descendants of the adopted 
person; since none of them is either adopter nor adopted, it cannot be said 
that there is any parental relationship "ex adoptione orta."3 

In the collateral line the impediment arises between children of the 
adopter, regardless of whether or not they are legitimate, and the adopted 
person, meaning adoptive brothers and sisters. Some authors assert that 
this case also includes adoptive children with each other, if there are sev
eral of them and they are of different sexes. 4 Although such a case has not 
been considered to be in the tradition of this impediment, 5 the wording of 
the canon permits such an interpretation. With the new regulation, legal 
affinity is no longer a source of the impediment. It was always explicitly 
included until CIC/1917 was promulgated, when regulation of this impedi
ment was made totally dependent upon civil law ( cf. cc. 1059 and 1080 of 
CIC/1917). 

The impediment comes from human law, as the SCHO clearly indi
cated6 and thus may be dispensed. Since it is not among the impediments 
reserved to the Apostolic See in c. 178 § 2, it may be dispensed by the local 
ordinary. In countries where legal relationship is also a dispensable im
pediment to civil marriage, a simply civil dispensation does not eliminate 

2. SCHO, Instr. to the Apostolic Vicar of Sophia (April 16, 1761), in Collectanea SCPF, I 
(Rome 1907), pp. 281-282. 

3. Cf. A. BERNARDEZ CANT6N, Compendia de Derecho matrimonial can6nico (Madrid 
1991), p. 107. 

4. Cf. B. BERSINI, Il nuovo Diritto Canonico matrimoniale (Turin 1985), p .  91; 
F. B0LOGNINI, Lineamenti di Diritto Canonico (Turin 1989), p. 275. 

5. Cf. Sacrorum Conciliorum nova et amplissima collectio, LIii, ed. Mansi (reprinted: 
Graz 1961), col. 750. 

6. Cf. SCHO, Instr. to the Apostolic Vicar of Sophia .. , op. cit., p. 244. 
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the impediment under canon law since the impediment is formally canoni
cal. However, normally both civil and ecclesiastical dispensations are re
quired in both the countries where the system of obligatory civil marriage 
is used and in countries where a religious marriage has civil effects in so 
far as the marriage respects the conditions established by State law. 

A problem that is not always easy to resolve can arise when the im
pediment is not civilly dispensable. If the State does not accept a canoni
cal dispensation, the marriage cannot have civil effects. That is the case in 
Spain at the present time. 

A canonical marriage entered into after dispensation from this im
pediment in the direct line would have no civil effects in Spain. According 
to art. 48 of the Civil Code, the impediment occurs only for the direct line 
and is not dispensable. In addition, according to art. 63, a registrar must 
refuse inscription if the ecclesiastical certificate or entries in the record 
indicate that the marriage does not meet the requirements for validity 
under the Civil Code. Since an adoption can be verified from data on an 
ecclesiastical marriage certificate and in the Civil Register, this marriage 
could not be registered and could therefore never have full civil effects. It 
could enjoy the benefits of a putative marriage only. 

Furthermore, if for any reason inscription was successful, the public 
prosecution authority or even any person with a direct and lawful interest 
could sue under art. 74 for nullification of the marriage, since "regardless 
of the form of celebration" (cf. art. 73.2 of the Civil Code), marriages en
tered into by persons who incur in the impediments indicated in the corre
sponding articles (unless with dispensation, which is impossible in the 
case of legal relationship) would be null. Thus in this instance, to assist at 
the canonical marriage of persons trying to marry in Spain with a dispen
sation from this impediment in the direct line, permission from the local 
ordinary is required under c. 1071 § 1, 2° for cases when the marriage can
not be recognized or celebrated under civil law. 

Nothing is established for the possible cessation of the impediment 
in cases where there is no longer an adoptive relationship. Traditionally, 
before C/C/1917 was promulgated, the impediment was perpetual in the 
direct line and for legal affinity. It was temporary, however, "durante adop
tione" in case of legal fraternity. With C/C/1917, as we have said, the im
pediment became totally dependent upon civil law. 

At present , in light of the canon's silence, it is possible to defend the 
position that, when the condition that constitutes the impediment (adop
tion) ceases or is eliminated, the impediment should also disappear. If 
c. 110 has the status or relationship of adoptive child depend upon civil 
law, when civil law strips the child of said status, the impediment would 
have to cease. It would not fall under the case of c. 1094, since that canon 
establishes that persons "cognatione legali ex adoptione orta . .. coniuncti 
sunt" may not contract marriage, and in that case the legal relationship 
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would no longer exist. However, some authors 7 advocate that it is perpet
ual. They argue that when adoption and the relationship it originates 
are made to imitate natural or blood relationships ("adoptio imitatur 
naturam"), and since the impediments based on relationship ( consanguin
ity, affinity and public propriety) are perpetual, then, logic would require 
that the legal relationship should also be perpetual. 

7. Cf. M. L6PEZ ALARC6N-R. NAVARRO VALLS, Curso de Derecho matrimonial can6nico y 
concordado (Madrid 1989), pp. 129-130; J. PEREZ LLANTADA-C. MAGAZ SANGRO, Derecho 
can6nico matrimonial parajuristas (Madrid 1987) p. 152. 
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1095 

Tit. VII. Ch. IV. Matrimonial Consent 

CAPUT IV 
De consensu matrimoniali 

CHAPTER IV 
Matrimonial Consent 

Sunt incapaces matrimonii contrahendi: 

1 ° qui sufficienti rationis usu carent; 

c. 1095 

2° qui laborant gravi defectu discretionis iudicii circa 
iura et officia matrimonialia essentialia mutuo 
tradenda et acceptanda; 

3° qui ob causas naturae psychicae obligationes matri
monii essentiales assumere non valent. 

The following are incapable of contracting marriage: 

1 ° those who lack sufficient use of reason; 

2° those who suffer from a grave lack of discretion of judgment con
cerning the essential matrimonial rights and obligations to be mutu
ally given and accepted; 

3° those who because of causes of a psychological nature, are unable to 
assume the essential obligations of marriage. 

SOURCES: 1 °: SRR Decisio coram Julien, 30 iul. 1932 (SRR Dec 24 
[1932] 364-382); SRR Decisio coram Grazioli, 1 iul. 1933 
(SRR Dec 25 [1933] 403-419); SRR Decisio coram Wynen, 25 
feb. 1943; SRR Decisio coram Canestri, 16 iul. 1943; SRR De
cisio coram Heard, 4 dee. 1943 (SRR Dec 35 [1943] 885-903); 
SRR Decisio coram Felici, 22 maii 1956; SRR Decisio coram 
Felici, 3 dee. 1957; SRR Decisio coram Sabattani, 24 feb. 
1961; SRR Decisio coram De Jorio, 18 dee. 1961; SRR Deci
sio coram Mattioli ,  4 apr. 1966;  SRR Decisio coram 
Pompedda, 3 iul. 1979 
2° : SRR Decisio coram Wynen, 25 feb. 1941; SRR Decisio 
coram Wynen, 25 feb. 1943; SRR Decisio coram Felici, 3 dee. 
1957; SRR Decisio coram Sabattani, 24 feb. 1961; SRR Deci
sio coram Pinto, 4 feb. 1974 
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3° : SRR Decisio coram Sabattani, 21 iun. 1957; SRR Decisio 
coram Pinna, 4 apr. 1963; SRR Decisio coram Anne, 17 ian. 
1967; SRR Decisio coram Lefebvre, 2 dee. 1967 (SRR Dec 59 
[1967] 803); SRR Decisio coram De Jorio, 20 dee. 1967 (SRR 
Dec 59 [1967] 869-879); SRR Decisio coram Anne, 2 feb. 
1969; SRR Decisio coram Serrano, 3 apr. 1973; SRR Decisio 
coram Raad, 14 apr. 1975; SRR Decisio coram Pinto, 14 apr. 
1975; SA Decisio coram Staffa, 29 nov. 1975; SRR Decisio 
coram Anne, 4 dee. 1975; SRR Decisio coram Lefebvre, 31 
ian. 1976; SRR Decisio coram Serrano, 9 iul. 1976; SRR Deci
sio coram Pinto, 15 iul. 1977; SRR Decisio coram Masala, 10 
maii 1978; SRR Decisio coram Huot, 7 iun. 1979; SRR Deci
sio coram Ferraro, 6 feb. 1979 

CROSS REFERENCES: cc. 98, 99, 124, 219, 1055, 1057, 1058, 1061, 1083, 
1084, 1096, 1101 

COMME NTARY ------

Pedro-Juan Viladrich 

l. The three essential aspects of the voluntary act of marriage 
consent. 

Canon 1095 contemplates marriage consent as an act of free will 
proper to the contracting party. Since the object of this act of the will is 
the entire structure formed by the essential elements of marriage, this es
sential structure is also the point of reference that objectively measures 
the degree of freedom needed to establish marriage. Therefore, the spe
cific type of free will required for a valid consent is that set by the consti
tutional structure of marriage itself, for this is what marriage consent 
must be apt to establish. 

Since marriage implies acts, habits, and biographical co-identity of 
the spouses, the following three aspects of marriage and of its vital dyna
mism form the specific nature of free will necessary for valid marriage 
consent: capacity for eliciting the human act of wedlock, capacity for 
those acts and habits through which the partnership accomplishes its nor
mal ordination to its ends, and capacity to convert the person into a 
spouse. These three aspects are essential to marriage consent because 
each affects the whole constitutive structure of marriage. Therefore, al
though they can be intellectually distinguished, all are in fact necessary 
and if only one is missing, the person's effective power to establish mar
riage is fatally deficient. 
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Firstly, marriage is not an epoch of a person's life which begins, de
velops and an end ends by certain genetic information, as is the case with 
the passage from childhood to puberty, from the start of youth to its loss, 
or from old age to death. No one is born married nor is marriage a fact that 
just happens, and no human power can turn a man and a woman into hus
band and wife except the contracting parties themselves. In this sense, 
then, it is part of the genius of canonical tradition to have emphasized that 
marriage at its origin belongs to the realm of freedom, that is to say, to the 
spouses' inviolable power of self-determination, so that marriage comes 
into existence not from our passive human synthesis, but from the per
son's active power to assert. Marriage can only originate from the con
tracting parties' free choice of each other and of this kind of specific 
union between a man and a woman. In this sense, marriage is identifiable 
as none other than the very act which gives rise to it and is valid only 
when formed from that original, non-repeatable, and one vital act of the 
spouses: the free and reciprocal act that establishes the couple's co
identity here and now. That is the consent or marriage in fieri. 

In addition, marriage is, in its very essence, a very profound human 
form of co-identity, a very personal way of being founded on the power of 
union which the human sexual duality possesses. It is a free act, added to 
a person's life, by which the man is defined as "the one who belongs to his 
wife" and the woman is defined as "the one who belongs to her husband". 
In this sense, marriage is a biographical co-identity consisting of the com
mon possession and sharing of the dual modality of human sexuality. This 
co-identity is exclusive (unity) and for life (indissolubility). 

Lastly, marriage is a common-life project whose objective content is 
the joint pursuit of the conjugal good and the procreation and education of 
offspring. All this is progressively achieved by means of "acts that are re
current with that continuity that characterises the exercise of permanent 
duties". That is to say, the ends of marriage are achieved by means of habits 
due in justice, which form the steadfast dynamism of the sort of life known 
as conjugal life, which expresses this ordination of marriage to those ends. 
Within this due ordination of married life to its objective ends, coordinated 
and in harmonized with them, the spouses pursue their own subjective 
ends, whether personal or common, by interweaving these objective and 
subjective ends to the unrepeatable co-biography of each couple. 

That three-dimensional aspect of marriage (foundational choice, co
identity, and common-life project) is present in every essential act and 
form of conjugal behaviour. For example, the carnal union of the spouses 
is performed by a particular act; although it is a particular, discrete act, it 
expresses the spouses' fundamental identity, contains and materializes all 
the affective, rational, and voluntary levels of their interpersonal relation
ship, and is repeatable as conjugal behaviour consistently ordered to 
procreation and the conjugal good. Nourishing and protecting the com
mon child is achieved by concrete and particular acts which cannot be 
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discontinuous, unusual, anomalous, gratuitous or casual. In fact, those 
acts form a reiterated and shared continuity or conjugal behaviour that re
veals the meaning of both fatherhood and motherhood and forms the 
steadfast dynamism of married life. At the same time, through each act 
and habit of nourishing or protecting one's children, the common and 
deep co-identity of the parents as a married couple is also expressed. 
Many other examples could be offered. 

Those three aspects of marriage c. 1095 call for the right ordering of 
conjugal life to the essential ends of marriage and correspond to three as
pects of the specific freedom of consent which, in turn, are the source of 
the three criteria of measure of c. 1095. First, marriage consent is always a 
human act, that is, a free and rational act conscious of its specific nature; 
in the second place, this free, rational decision is proportionate to the 
reciprocal giving and accepting of the person's own masculinity or 
femininity as a mutual joining of a juridical nature; and, in the third place, 
it is a free, rational act capable of undertaking, here and now, those future 
conjugal acts and behaviours which, in terms of joint and reciprocal obli
gation, demand the right ordination of common life toward the achieve
ment of its essential ends. 

Canon 1095, 1 ° contemplates consent under the light of c. 1104 
which regards it as a valid nuptial sign or expression that unifies, in one 
formal unity, the two internal acts of the will and manifests them to each 
other and erga omnes. Then, c. 1095, 2° considers consent from the point 
of view of each contracting party's internal act of the will and in light of 
c. 1057 § 2, which addresses the establishing of the matrimonial union. 
Finally c. 1095,3° regards consent, again from the same perspective of 
c. 1057 § 2, but as assuming the obligatory dynamism of the established 
union, that is to say, of the ordering of the conjugal future to its objective 
ends through those suitable acts and behaviours that are due between the 
spouses. In summary, the consensual capacity regulated by the text of 
c. 1095 gathers those three aspects of the specific voluntary nature of the 
one and only efficient consent which is based on three aspects of the sub
stantial structure of the one and only marriage, namely, the sign establish
ing the bond, the production of its essence, and the assumption of its 
dynamism toward the objective ends. 

2. The legislator's aim is to define the capacity for consent and to 
formulate the juridical criteria for assessing defective capacity. 

The purpose of this canon is to regulate the effects of the psychic 
dysfunction in a marrying party's internal capacity to furnish valid matri
monial consent. The legislator is aware that psychic anomalies are very di
verse in their nature, etiology, and intensity as they affect each person, to 
the point that each case presents a particular set of clinical symptoms and 
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diagnosis, and each case requires a particular assessment. The Law on 
marriage is not concerned with the definition of mental health or with the 
classification of emotional disorders and illnesses. The Law cares, how
ever, about the definition and protection of the notion of valid consent. In 
this sense, the legislator's interest for the psychic anomaly derives from 
the fact that such psychic dysfunction can so seriously affect either or 
both of the intellectual and volitional psychosomatic functions as to ren
der consent ineffective. The dysfunction of course, must be serious, but 
the ultimate question is not the degree of the dysfunction; rather, the focus 
must be on whether, in fact, the dysfunction vitiated the consent. Operat
ing in harmonious conjunction, the intellectual and volitional faculties 
endow matrimonial consent with the degree of rationality and freedom 
needed for validity. Psychic anomalies are of interest to the jurist insofar 
as they can be the factual cause of a juridical effect-the lack of consen
sual capacity. The cause and effect relation between thatfactual cause 
and the juridical effect is not inevitable, for the latter does not necessarily 
follow from the existence of the psychic anomaly. The question at this 
point is: how to know the occurrence of that cause and effect relationship, 
and how to measure it juridically in order to define the absence of consen
sual capacity? 

The legislator solves the problem, first, by intentionally distancing 
himself from the terminology or categories of clinical psychiatry and from 
the classification of psychopathologies in order to avoid any confusion be
tween psychic anomaly and consensual incapacity. To that purpose, 
c. 1095 sets forth three criteria of essentially juridical character: the use of 
reason, the discretion of judgment, and the power to assume the essential 
conjugal duties. These three criteria contain a positive and a negative 
meaning. In the positive sense, by the formulation of the three criteria, 
c. 1095 defines the specific consensual capacity needed for marriage. In 
the negative sense, under the same formulation of three defects in the per
son's psychological powers, the three criteria measure the possible modal
ities of the "specific" lack of rationality and freedom required for valid 
consent. In this way, then, c. 1095 defines the only three ways by which 
the fact of a psychological anomaly, whatever it may be, can cause the in
validating juridical effect (which is the defect of capacity for marriage 
consent or consensual incapacity), namely, by depriving the subject of suf
ficient use of reason, inflicting a serious defect of discretion of judgment, 
or disabling the person from the ability to assume the essential duties of 
marriage. Lastly, since each of those criteria, viewed in the positive sense, 
denotes an essential aspect of the inseparable and specific freedom asso
ciated with the act-which is one, unified voluntary act, each, when 
looked at in the negative sense (i.e., where one or more of these psycho
logical powers is fatally defective), vitiates the whole free consent itself 
(not just a "part of it"). For this reason, each normative criterion of c. 1095 
is an individual caput nullitatis, capable in itself of rendering invalid the 
one act of marriage consent. 
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One could wonder why the legislator has not opted for directly and 
positively defining consensual capacity in the text of c. 1095 leaving it to 
canonical doctrine and jurisprudence to interpret the defect or absence of 
capacity from the very varied and specific possibilities of incapacity in 
each particular case. This seemingly simpler option is less clear if we take 
into account that in cc. 1055 and 1057 the legislator defines marriage and 
consent in positive terms and, from c. 1096 onwards, the legislator formu
lates the defects and the vices (i.e., ignorance, the different errors of fact 
and of law, and the exclusions implied in simulation, condition, violence, 
and fear) in the most precise and systematic way possible by following the 
traditional technique. In this manner, cc. 1095 at 1 104 complete, through 
the via negativa, the prescriptions of cc. 1055 and 1057. 

In any case, it is indispensable for the interpreter to notice that 
within c. 1095 there is a positive notion of consensual capacity that should 
always be used in our exegesis. By so doing, one can better see the 
connection among the norms of cc. 1095 and 1 104 and those of c. 1057, 
which is the key to the voluntary nature of consent, and of c. 1055, which 
is crucial to determine accurately the object of the act of consenting, or 
marriage described in its essential structure, that is to say, by its causes, 
essence, properties and ends. In this sense, c. 1095 completes the other 
norms and adds key points concerning the type of specific freedom re
quired by the essential elements that structure marriage and, more speci
fically, by the act that establishes the bond and its properties and by the 
dynamic ordering of marriage to its objective ends. By this following ap
proach, c. 1095 defines in a normative fashion the inner content of con
sensual capacity. 

3. Notion of consensual capacity 

In light of cc. 1104, 1055 and 1057, we can say that consensual capac
ity consists of that degree of possession of self and of one's own acts 
needed to furnish the act of contracting marriage with the freedom and ra
tionality required for the reciprocal donation and acceptance of self, as 
man or woman, to constitute a lifelong partnership ordered to the conju
gal good and the procreation and education of offspring. To this, c. 1095 
adds that for a person to be capable of such specific freedom of will, the 
following is needed: sufficient use of reason for the human act of wed
lock, discretion of judgment on the conjugal rights and duties that are 
given and accepted at the moment of establishing the married bond, and 
ability to assume, as juridical duties, the conjugal acts and behaviours re
quired by the vital dynamism of the partnership as it progresses toward its 
objective ends along the whole existence of the marriage. Use of reason, 
discretion of judgment and power to assume form the specific voluntary 
nature of marriage consent and define the content of consensual capacity. 
The person who possesses those powers is capable and the consent given 
under them is a valid consent. 
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4. Lack of sufficient use of reason 

a) Positive and negative meaning 

c. 1095 

In its positive meaning, the legal criterion of "sufficient use of rea
son" means that the act of contracting or giving consent must be, above 
all, a human act. The legislator wants to point out that the most funda
mental and first aspect of consensual capacity means that the contracting 
party should possess that degree of free and rational wilfulness needed 
for the act of contracting to be, here and now, a human act. The object of 
the "sufficient use of reason" required by c. 1095, 1 ° is, therefore, the act of 
contracting as c. 1104 defines it. This act of giving consent, which is an 
"act of giving or of contracting", should enjoy the quality of being a human 
act, and for this reason, the possession of the adequate-"sufficient"-use 
of reason is necessary. 

In the negative meaning, in which the modus dicendi of the legal 
text is written, a person lacks sufficient use of reason who, for whatever 
cause, does not have, at the moment of giving consent, that integrated and 
harmonious mastery of his or her sensible, appetitive, intellectual and vo
litional faculties required for the act of contracting to be a human act. Ca
nonical tradition understands as "human act" the act which, endowed with 
free rational will, is characteristic of the human person. A human act is, 
therefore, an act mastered by its author by means of reason and will: this 
rational and voluntary dominion over one's acts is the essential element 
of the human act. Being master of one's personal acts by means of one's 
rational understanding (through which the person knows the act) and 
one's free will (through which the person wants it), has inspired the best 
definition of the voluntary human act as "the act which, coming from one's 
personal intrinsic principle, the same person originates it in and by him
self, that is to say, by his own free will and with sufficiently true knowl
edge of the end pursued". Since the act of contracting should possess the 
essential notes of the human act, the first consideration should refer, even 
before assessing the proportionality of the consenting act to marriage, to 
the contracting party's possession of the psychic prerequisites to gener
ate, in himself and by himself, an act of free will with knowledge of its 
end. These psychic prerequisites comprise both organic and not organic 
or spiritual functions, whose harmoniously integrated operations permit 
the acts proper to the superior intellective and volitive functions and, fi
nally, they allow the person to act with full awareness of reason and free
dom of the will at the moment of contracting. Otherwise, without such 
awareness or freedom, a person lacks the "sufficient use of reason" to fur
nish the act of contracting of c. 1104 with the quality of human act. 

b)Meaning of the term "use of reason" 

Within the context of c. 1095 which seeks to specify the aspects of 
freedom and rationality regnant in the capacity for matrimonial consent, 
the expression "use of reason" in 1 ° has a strict juridical meaning The 
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term "reason" is not limited to refer only to the intellect, as that faculty 
whose object is to know the truth. Neither can the juridical meaning of 
"reason" be reduced to the speculative function of the intellect, under
standing that the use of practical reason given in marriage, including its 
judgmental function, determines, at the same time, the field of the grave 
defect of the discretion of judgment of canon 1095,2°. This limited inter
pretation ensues three difficulties: 

In the first place, the entire c. 1095 refers to the person's ability or in
ability to endow consent with voluntariness and, in this sense, c. 1095 is 
directly related to canon 1057 § 2, not to c. 1096 What matters at the end is 
the act of the will, whereas the intellect is of interest only insofar as it is 
not capable of its own operation, not because of ignorance or error but 
due to a dysfunction of the psychic faculties to furnish the will a sufficient 
knowledge of the object. Since the sufficient freedom of consent is, ulti
mately, the object of all the legal rules on consensual incapacity, it would 
make no sense to interpret the terms "reason" or "judgment" of c. 1095,1 ° 
and 2°, as if referring only to the intellectual functions, whether theoreti
cal or practical, and not at all to the will. 

In the second place, if 1 ° of c. 1095 should only refer to the theoreti
cal judgment and 2° to the practical reason and not the act of will in 
c. 1057 § 2, then 3° of c. 1095 would only refer to a defect of voluntariness 
of consent, which is the impossibility of assuming obligations. If that was 
the case, c. 1095 would fail to regulate some essential aspects of free and 
rational consent such as the act of consent itself as well as the act of giv
ing and accepting the rights and duties that constitute the content of the 
marriage bond It is clear that the ability to assume the duties, even if es
sential to the capacity for consent, is not the only aspect of that capacity, 
and the whole voluntary nature of a valid consent is not restricted, there
fore, to the ability to assume. 

In third place, a large interpretative gap would be open in that spe
cific aspect of the voluntariness of consent that consists of being one sin
gle act by which two internal wills are exteriorly manifested, or act of 
contracting with the requirements for validity of c. 1104. Since no human 
act is an act of the intellect only, the expression "use of reason" comprises 
the entire sequence of motivation, deliberation, decision, and execution, 
with the necessary and harmonious concourse of practical reason and 
the will, by which the manifestation of consent, as required for validity 
by c. 1 104, is qualified as a human act. 

c) The measure of insufficiency 

The three criteria or rules of c. 1095 contain a measure, or express 
the judgment of prudentia iuris, to allow an assessment of the defect of 
capacity. For the "use of reason" the measure of prudence is "sufficient," 
for the "discretion of judgment" the measure is "grave, "  and for the "as
suming the essential duties" the measure is "not able" (non valent). Con
cerning the first, what does "sufficient" mean in relation to the "use of 
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reason"? It means, first of all, a complete absence of the use of reason, for 
it is certain that those persons who totally lack the use of reason are inca
pable of marriage consent. Apart from this obvious meaning, for which no 
measure need be applied since there is not any "use of reason," in the 
term "sufficient," three rules should be taken into account: 

First rule: a contracting party may have a certain use of reason 
which is still insufficient to place a valid act of contracting as, for exam
ple, with certain degrees of mental retardation or Down's syndrome. 

Second rule: a person can suffer from a deficiency of the use of rea
son but still have it in a sufficient degree as to be capable of the rational 
and voluntary act of giving consent, that is, of performing the nuptial sign. 
Canon 1095 does not require a full use of reason without defect or defi
ciency. A certain degree of present inadequacy is compatible with the pos
session of consensual capacity, as in the case of many light to moderate 
depressive states, certain degrees of alcoholic euphoria, and other similar 
disturbances among which those episodes of intense emotional fluctuation 
so typical of the time of the wedding deserve particular mention. 

Third rule: the legislator requires a sufficiency measured by the 
quality of human act that the nuptial sign must have as the act of giving 
consent according to c. 1104. The interpreter must take into account that 
the legislator establishes a measure for the matrimonial character: in ef
fect, that which must be a human act is precisely the act of contracting 
marriage, inasmuch as it is a nuptial sign or an act which manifests con
sent. As such, then, it is a measure of the sufficiency required by 1 ° of 
c. 1095, just as there is a measure, and an explicit one, for the discretion of 
judgment in 2° , namely "the rights and duties to be given and accepted," 
and another for the ability to assume of 3° , which is "the essential duties 
of marriage". This means that the rule of 1 ° is not simply that degree of 
use of reason that a person acquires by the seventh year of age, but the de
gree needed to know and to want the nuptial act, that is, the wedding. The 
text and fabric of c. 1095 in its entirety seeks to determine the essential 
and specific consensual capacity for marriage and to regulate its defect. 
Canon 1095 is not a mere repetition of c. 124, which governs the capacity 
to realize a juridical act in general; rather, all of the criteria of c. 1095, in
cluding that of 1 ° therein, measures specifically with respect to matrimo
nial capacity. 

d) The inadequacy of the use of reason "in actu" (i.e., at the imme
diate time of communicating matrimonial consent) under c. 1095, 1 � 
and the proportionality of the psychic cause 

What has been said in the previous paragraphs explains the legisla
tor's consistency in not mentioning any particular dysfunction or psychic 
anomaly in the text of c. 1095, 1 ° which would have legally linked the ori
gin of the insufficiency of the use of reason to mental illness or to a spe
cific psychic disorder. This intentional lack of legal nexus allows the 
inclusion of a great variety of factual situations within the criterion of 
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c. 1095, 1 °: from severe mental retardation and some disorders of both 
personality and behaviour, due to serious brain lesions, to serious alco
holic intoxication, at the moment of contracting, by an ordinarily abstemi
ous person free from any dependence or dysfunction derived from 
habitual alcoholic consumption. 

In that sense, the interpreter should not make the mistake of think
ing that 1 ° of c. 1095 regulates only those mental illnesses that are so seri
ous as to normally deprive the subject from the use of reason or inflict an 
extreme deficit on it. Rather, those and other dysfunctions are regarded in 
the canon as situations of fact that can deprive the contracting party from 
the sufficient use of reason needed for a valid act of contracting, but they 
are not the only dysfunction or the only set of circumstances that can pro
duce the same effect. What is important is to assess whether or not the 
person had, at the precise moment of contracting, the use of reason 
needed to perform the act of contracting as a human act. If at that 
moment, the person did not have that degree of the use of reason, consent 
is null because of incapacity. And this is so independently from the situa
tion of fact that may have caused the contracting party's legal insuffi
ciency and apart from the fact that the cause of the deficit, concurrent 
with the act of contracting, may be termed a psychopathology by the more 
authoritative manuals that describe, classify, or diagnose mental and be
havioural disorders, whether congenital or acquired, chronic or sporadic. 
From the canonical point of view, therefore, the insufficient use of reason 
is an incapacity at the moment of contracting, even though the psychic 
dysfunction that provoked it might had been chronic, and even congenital, 
from the medical point of view. Logically, the person who suffers a 
chronic deficit of the use of reason, also suffers it at the moment of con
tracting. The opposite, however, is not true because a momentary deficit 
can exist in a person who habitually enjoys sufficient use of reason. 

The psychic cause that explains the insufficient use of reason should 
exist and be of such nature as to explain the cause and the proportion of 
that insufficiency because that deficit of intellectual and volitional powers 
for the human act is not the habitual and normal state of a person's opera
tions of the superior faculties. Proving the causal relationship between the 
psychic fact and the insufficient use of reason at the immediate moment 
of contracting is the essential "key" to clarifying the test of the measure
ment which is set by each of the grounds of nullity in c. 1095. However, 
the psychic fact is not, strictly speaking, the immediate cause of the nul
lity of marriage, but only the fact that explains "the lack of sufficient use 
of reason" of c. 1095, 1 °. Any situation of fact, then, that may provoke the 
insufficient use of reason at the moment of contracting can be included 
under 1 ° of c. 1095 so that the cause of the nullity of marriage can be in
voked when the psychic condition is the factual situation causing the ina
dequacy of the use of reason in the act of contracting. That would occur, 
for example, in current states of acute inebriation, of acute intoxication 
occasioned by psychotropic substances or overdoses of medicines, of 
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somnambulism, of hypnosis, or in acute episodes of schizophrenic, psy
chotic, delirious, manic-depressive disorders, or other similar types of dis
turbances actually present at the time of contracting consent. 

5. The grave lack of discretion of judgment 

a) Traditional notion and current meaning of the term in the con
text of c. 1095, 2 � 

The legislator uses in 2° of c. 1095 an expression, "discretion of judg
ment," with a long canonical tradition in regards to capacity. The new use 
of the term is, however, more exact when compared with the more generic 
and less precise meaning used in the past. In the present context of the 
canon, discretion of judgment no longer refers to every aspect of rational, 
free consent, but to one very specific only. On the premise that the con
tracting party is by nature able to know and to want the nuptial sign, the 
legislator directs his attention, in 2° of c. 1095, to the essential object of 
the internal act of the will as defined by c. 1057 § 2. This object is the mu
tual giving and accepting of the man, in his manhood, and of the woman, 
in her womanhood, in a juridically bonded union. 

Therefore, the aspect of voluntariness of consent that concerns 2° of 
c. 1095 is its proportionality to the aim of establishing a specific marital 
union between this man and this woman. In terms of capacity, it consists 
of the persons' true, minimal knowledge of the meaning of their own mas
culinity or femininity as those aspects of self that can be reciprocally 
given and accepted, and of the same persons' power of their wills to actu
ally give themselves, each one to the other, as man or woman, and to ac
cept the other as one's own man and one's own woman. 

We can now define discretion of judgment as that measure of matu
rity, of a person 's free and rational mastery of oneself and one's own 
acts, needed for the man to give himself, as man, to the woman and to 
accept her as a woman, and for the woman to give herself, as woman, to 
the man and accept him as a man, and thus establish a union among 
themselves to which they are reciprocally and jointly entitled and obli
gated in justice. Without that degree of self-mastery and control over 
one's masculine or feminine behaviour, a person cannot give the conjugal 
rights over oneself, which are his or her own duties, nor accept the conju
gal duties of the other, which are her or his own rights, and the Law, there
fore, cannot effectively recognise those same rights and duties. 

b) A specific proportionality 

Nobody is born with the maturity required for marriage because the 
human person acquires the capacity to know and to will progressively, 
with respect to those matters of life which carry moral implications as 
well as, more specifically, sexual and conjugal matters; and a person 
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comes into the full possession of his or her sexual modality, with its po
tential for the gift and acceptance of self in marriage, as the result of a 
process of growth that, in general terms, is presumed to be completed 
after puberty. In this sense, the degree of psychological capacity implied 
in the term "discretion of judgment," which entails the integrated and har
monious maturation of the human development processes, is higher than 
the minimal discernment of good and evil needed for someone to be the 
subject of moral imputability. The latter capacity is acquired before the 
discernment for marriage, since it is evident that a person can act morally 
before attaining puberty. For this reason, St. Thomas Aquinas emphasized 
that for one to be capable of assuming obligations about his or her future 
conduct or duties that are for life, as in the case of marriage, a greater use 
of reason is required than for the voluntariness of a moral act. Receiving 
and further developing Aquinas' proposition, canonists have traditionally 
used the expression "discretion of judgment" to include the following 
three ideas: 

First, in the specific context of the canon, discretion of judgment 
means, in the first place, the specific degree of maturity needed for conju
gal matters or, in other words, the suitable proportionality that must 
exist between the contracting party's capacity to know and to will and the 
marital rights and duties actually known and willed, so that the person 
contracting may be said to be a discerning person concerning those rights 
and duties. In the second place, the term "judgment" means the act of 
practical reason presenting a particular choice to the will. It consists of a 
complex but most significant moment in a human person's process of ra
tional self-determination. This is the moment when practical reason, hav
ing deliberated with sufficient true knowledge and freedom about a 
particular choice, presents a practical judgment to the will which moved, 
then in tum, by its own power of self-determination opts for the object of 
choice and appropriates it. The termjudgment, then, implies not only the 
power of the human mind through practical reason to know, deliberate 
about, and suggest to the will the possible option of a particular marriage, 
but also implies the capacity of the person to make, as his or her own act, 
the choice in favor of that particular marriage. In the third place, to have 
the discretion of judgment entails the natural vital process of both intel
lectual and volitional maturation which, attaining self-mastery over one
self and one's actions, is endowed with certain permanence; that is to say, 
it is not acquired today and lost tomorrow. 

c) A state of maturity in a persons biography 

At the moment of giving consent, a contracting party should have 
both "sufficient use of reason" of no. 1 and "discretion of judgment" of 
no. 2 in order to know sufficiently and want the nuptial sign, at that very 
moment, as a manifestation of his or her consent, and be able to under
stand and choose the marital rights and duties, to be internally given and 
accepted by both parties, and thus be bound in marriage here and now. 
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The one criterion of "use of reason" and the other of "discretion of judg
ment" coincide when the bridegroom/bride, at the moment of giving con
sent, has sufficient use of reason to understand and want the very nuptial 
sign as the consensual manifestation, and, at the same time, has a propor
tionate discretion of judgment to understand internally and desire those 
conjugal rights and duties which he/she gives and accepts as binding in 
marriage here and now. However, "use of reason" and "discretion of judg
ment" address different aspects of the same object of consent, and those 
aspects, in turn, differentiate and juridically assess or measure the actual 
exercise of reason and judgment. Specifically, the act of expressing the 
nuptial sign, or act of manifesting consent as defined in c. 1104, requires 
that an alleged "lack of sufficient use of reason" be assessed at the mo
ment of contracting, even though the factual situation causing the defi
ciency may be a chronic, even congenital, dysfunction. As we have seen, 
c. 1095,1 ° can be invoked for those non-chronic deficiencies which can 
temporarily deprive the contracting party of sufficient use of reason in 
actu contrahendi. This, however, is not the case when assessing or mea
suring the "serious defect of discretion of judgment, " for discretion of 
judgment is a state of maturity in a person's life, and a person can be mo
mentarily deprived, at the moment of contracting, of sufficient use of rea
son concerning the voluntariness of the nuptial sign while having 
habitually attained the normal state of maturity implied in the discretion 
of judgment concerning marriage; or a person can enjoy sufficient use of 
reason to know and to want the nuptial sign but lack the maturity (the in
ternal possession of self and of one's acts) that is commensurate with the 
conjugal rights and duties to be given and received, at that moment, in 
order to establish the matrimonial bond; or a person, may, finally, lack suf
ficient use of reason and labour, at the same time, under a serious defect 
of discretion of judgment due to either diverse or the same set of facts and 
psychic anomalies. In sum, although a person must possess the needed 
discretion of judgment at the moment of consent,for its juridical assess
ment, the condition of normalcy or of grave defect of discretion of judg
ment must be biographical. 

d) The measure of the "grave lack" of discretion of judgment 

Another novelty of c. 1095,2°, in contrast with the traditional inter
pretation of "discretion of judgment," refers to the measurement of the 
"grave lack". It was not uncommon among many authors in the past to un
derstand "discretion of judgment" in terms of the deliberation that forms 
the human act, even emphasising the need of an estimative maturity in the 
act of deliberation; in spite of the will's intervention through the succes
sive phases of the estimative action, the deliberative process would basi
cally be, according to that explanation, a strictly intellectual function. In 
this over-intellectual interpretation, the criterion to measure the "discre
tion of judgment" would also be an intellectual measure, namely, the pos
session of that minimum knowledge of marriage that differentiates 
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ignorance from substantial error or, in other words, the rule of the intel
lectual minimum contained today in c. 1096. From this perspective, a per
son was "ignorant" who, even if habitually capable to know, did not know 
that marriage is a permanent partnership between a man and a woman or
dered to the procreation of offspring by means of a certain sexual cooper
ation; consequently, the defect of discretion of judgment would be "grave" 
only when the person did not, in fact, know that minimal notion of mar
riage because of not being able to know it. 

Modifying this over-intellectual interpretation of the grave defect 
from the perspective of "ignorance," c. 1095, 2° explicitly mentions "the 
essential matrimonial rights and obligations to be mutually given and ac
cepted". It follows that "discretion of judgment" includes, not only the op
eration of the practical intellect with its deliberative and estimative 
function, but also the will, for conjugal duties and rights are the object of 
both the intellect and the will. The text of the canon does not mention the 
rights and duties as mere objects of the intellect but as objects of the 
voluntary act of giving and accepting, that is to say, of the juridical act 
(which is an act of the will) of effectively establishing them. From the text 
of the canon, it also follows that c. 1095, 2° establishes an explicit mea
sure, both legal and objective, to assess the gravity of the defect of discre
tion of judgment. This measure is made up of the essential conjugal rights 
and duties to be given and accepted, and its gravity is to be understood ju
ridically because it has to do with juridical values. In other words, in the 
canon, the term "grave" does not refer to the seriousness of the psychic 
dysfunction or disorder of personality and behaviour, for these are medi
cal diagnostic categories and situations of fact which, more or less, may 
clarify the juridical condition but are not to be confused with it. The term 
"grave" is, rather, the juridical qualification of the inability to discern with 
the intellect and to implement with the will the act of setting up or estab
lishing the conjugal bond from which originate, in a second logical mo
ment, the conjugal rights and duties. 

e) Essential rights and duties that arise from the establishment of 
the marriage bond 

It is fundamental, then, to define those essential rights and duties of 
marriage that, according to c. 1095,2° must be given and accepted (i.e., es
tablished) and, according to no. 3, must be assumed (made one's own 
through life as obligations of marital behaviour due in justice). The legisla
tor has chosen not to commit those rights and duties to a legal formulation 
and has left it to canonical doctrine and jurisprudence to progressively de
clare and explain their content and limits. On their part, canonical doc
trine and jurisprudence count with the texts of the canons that define 
consent, the partnership of conjugal life, and its properties and essential 
ends. Among many others, the texts of cc. 1055, 1056, 1057 and 1061 ought 
to be mentioned. 
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For the sake of the interpretation of c. 1095,2° and 3° we will simply 
enumerate those essential rights and duties as correlated, in the sense that 
to each essential right corresponds an equally essential duty. These are the 
following: the right/duty to sexual acts, the right/duty to not impede pro
creation, the right/duty of establishing, preserving, and ordering the in
timate conjugal partnership toward its objective ends; the right/duty of 
fidelity; the right/duty of mutual help in ordering towards the pursuit of 
the essential ends of marriage those acts and types of behaviour that are 
apt and needed for that purpose; the right/duty to welcome and care for 
the common children within the married community; and the right/ 
duty of educating the common children. (For the foundation, content, na
ture and limits of those essential rights and duties, see commentary to 
c. 1101, no. 6). 

It is very important not to forget that, in so far as those rights and du
ties express the nature of the married bond, they are equally held as mu
tual or reciprocal by the spouses and are to be exercised jointly without 
any constituent discrimination, for those rights and duties express the 
oneness of the conjugal bond, which is not a double bond but one bond 
equally binding to both husband and wife. The joint exercise of those 
rights and duties admits diversity of modes, adaptations, and apportion
ment of functions which, given the special circumstances of the couple, 
can be agreed upon for the pursuit of the parties' own objective ordina
tion to the essential ends. And as an expression of the unity and indissolu
bility of the bond, the essential rights and duties are permanent, exclusive 
and unrenounceble and should be included within the person's consensual 
capacity to establish and assume them with those characteristics. 

It is not idle to remember that the psychic capacity needed to discern 
the essential rights and duties of marriage with the intellect and to estab
lish them with the will-at least with the necessary forma mentis-can 
never be mistaken with a capacity for academic discourse on such rights 
and duties as done in these pages. The psychological capacity for matri
monial consent is a natural fact different from scientific conceptual 
thought, doctrine, jurisprudence, or from literary or expert expression. A 
person's consensual capacity for marriage is not an elitist capacity that 
can be measured by the conceptual parameters and expressive resources 
of a specialist. Rather, what needs be examined in each case is whether or 
not the man or the woman understand, by means of ordinary speech and 
behaviour, that when they marry, they freely become one for the other, for 
this form of being united to each other is what, in the expert's language, is 
called the marriage bond, from which the essential rights and duties ema
nate. The marriage bond that an expert establishes when he marries is not 
better than the bond of the person who does not understand the concept 
of juridical bond but understands and wants to be united to the other 
person, regardless of the rudimentary or culturally sophisticated form of 
expressing the nature of that voluntary action. 
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6. Impossibility to assume, by reason of psychic causes, the 
essential obligations of marriage 

a) Positive and negative meanings 

VILADRICH 

Marriage is established at a particular moment from which it begins 
to unfold and blossom as a vital and dynamic project carried out in com
mon throughout the spouses' lives. From this perspective, marriage is a 
co-biographical dynamic realized throughout the joint lives of the 
spouses, even though it has a foundational, constitutive root. The formula
tion of c. 1095,3° is centred on this dynamic aspect of married life, or mar
riage in facto esse, and contemplates all its future development while 
being assumed, at the foundational moment, as a juridical obligation or 
commitment extending into the future, which is due in justice between the 
spouses. 

In its positive meaning, the possibility of assuming the essential mar
ital obligations of marriage contemplates that the person has sufficient 
self-mastery as to enable him to take responsibility (in terms of juridical 
obligations) for future acts and types of behaviour that are essential for 
the vital ordination of the marital partnership toward its objective ends, 
and about which the spouses have committed themselves at the moment 
of marrying. In the negative sense, a person is said to be incapable who 
lacks that mastery of self and of his or her acts needed to make a commit
ment, at the moment of establishing marriage, to a conjugal future in 
terms of obligations due in justice. "Committing oneself to that married fu
ture in the sense of taking it on as a matter of debt," so to speak, means as
suming, here and now, the juridical obligation to those forms of future 
behaviour that are apt and necessary to pursue the objective ends of mar
riage. This ordination is nothing else but the marriage bond itself seen in 
its dynamic dimension. Therefore, that future ordination is said to be ju
ridical, or "due in justice," because it consists of the dynamics of the fu
ture of the bond of marriage itself from which derive duties due in justice 
between the spouses. 

b) Meaning of "assume" 

The legal text uses the verb to assume (assumere). Its precise mean
ing refers to that aspect of the voluntary act (for such is the efficient con
sent defined in c. 1057,2°) implying both anticipation and commitment. By 
anticipation we mean the power of bringing within the foresight of the 
present act of reason those future acts and forms of behaviour ordered by 
the marital union to its own objective end throughout life; by committing 
we mean the power of freely obligating oneself, here and now at the mo
ment of contracting, to carry out those future acts and conduct in the pur
suit of the same ends, as required by the dynamism of married life. A 
person's capacity to assume presupposes, on the part of the practical in
tellect, a sufficient habitual degree of rational perception in order to reco
gnise that marriage in facto esse is a common life project whose future 
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conjugal acts, conduct, and behaviour can be understood in advance be
cause they are defined by marriage's ordination to those clear and objec
tive ends that are the conjugal good and the procreation and education of 
offspring. On the part of the will, the capacity to assume requires the per
son's habitual mastery of self and of his or her conjugal behaviour so as to 
convert the attempt to effectuate those acts and conduct into a juridical 
obligation or duty owed to the other spouse, as a matter of debt because it 
belongs to the other as his or her own. 

Having defined the act of assuming, one can understand_the ambigu
ity of such other terms as "to fulfil" or "to carry out" that are sometimes 
used to translate the verb assumere of c. 1095,3° . The interpretive tech
nique that should be used in this matter is the same to what has been em
ployed to differentiate between the ends of marriage in their beginning 
and in their effects, that is to say, from the constitutive beginning of their 
dynamics or in the effective attainment of their result, in the sense that 
they are ordained toward or an obtained result. "To assume," then, makes 
reference to the habitual capacity of the intellect and of the will to consti
tute the ordination of the ends of marriage as an interplay that is obligated 
in justice. In a way, it signifies the obligation to effectively attain the re
sults of the dynamics of marriage toward its ends. For this reason, then, if 
terms such as "to fulfil" or "to carry out" the essential duties of marriage 
were to mean that a person is incapable of consenting to marriage when 
the person does not, in fact, fulfil the conjugal duties throughout the mar
riage in facto esse, we would be faced with untenable contradictions in 
the canonical understanding of marriage and of its regulation. Having 
failed to observe fidelity, for instance, is not the same as having excluded 
it at the moment of contracting, for the exclusion of c. 1101 does not mean 
a mere de facto non-fulfilment of that duty during the time of marital life, 
since this is called adultery; it rather means, as interpreted by canonical 
doctrine, that the contracting party has excluded the right to fidelity at the 
moment of contracting. If "to assume" were interpreted as "to fulfil" or "to 
implement" the essential marital obligation of fidelity, the possibility of a 
declaration of nullity under c. 1095,3 ° would indeed be open. Many other 
similar absurdities could be used as examples. 

c) The measure of "impossibility" 

Now we must discuss the meaning of impossibility to assume. The 
action of assuming is a joint action of a person's intellect and will under 
the general principle that no one can be bound, or bind himself, to some
thing impossible. This is stated in the maxims, "nemo obligare se potest ad 
id quod non est in sua potestate" and "nemo ad impossibilia tenetur". This 
is not a metaphysical impossibility but one of the moral order which, in 
the topic under discussion, refers to a person's inability to acquire, here 
and now, obligations to those marital acts and forms of behaviour that 
surpass the person's habitual power of self-government concerning the 
projection into the future of obligations binding him and his acts. The 
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possibility of doing so means, on the other hand, that the person has that 
degree of self-mastery required to commit himself and his future conduct, 
here and now, with an obligation due in justice, even though may not nec
essarily fulfil that duty or that conduct in actual fact. 

While "to fulfil" or "to carry out" are equivocal terms, "to assume" 
means a free and rational act exercised at the present moment. Through 
this present act, the future is in potency anticipated and the person com
mits his or her intention to bring this potency into act, thus becoming per
manently bound in justice. In this sense, then, the anticipation of future 
conjugal life and of the consequent juridical duty to attempt to pursue the 
objective ends of married life (through acts and forms of behaviour that 
are both apt and necessary) must derive from a real, habitual power of 
rational foresight regarding this potency and a real intention to obligate 
oneself. By "real" we mean that a person "assumes" the objective conjugal 
future ( even though in potency only) by means of the normal and habitual 
maturity of intellect and not, however, through a false or unreal percep
tion of that future (utopic dreams, fantasies, extravagant hopes, and other 
such fabrications not in accordance with logic and common sense, which 
have nothing to do with married life). Nor can a person assume the marital 
duties through some subjective life projects that are contrary to the dy
namic ordination of marriage to its objective ends. From the viewpoint of 
the person's habitual possession of volitional maturity, the act of "assum
ing" cannot coexist with an impossible obligatory intent, for this would 
imply the lack of the self mastery needed to make a juridical commitment 
to the correct conjugal order of his future acts and forms of conduct. In 
order to judge the person's capacity "to assume," it will be necessary to 
examine especially the person's joint and harmonious operations of intel
lect and will and his/her antecedent biography in daily family, social, and 
professional life, mainly at a time free from the suspicion (tempore non 
suspecto) of feigned behaviour, all of which constitutes an assessment of 
the person's perceptive, emotional and affective potential vis-a-vis reality. 
This will entail the evaluation of a variety of factors, such as his or her 
control of aggressiveness and his or her capacity to project and to perse
vere in the real pursuit of the spousal goods and the goods of fatherhood 
and motherhood, to sustain the family, to contribute to life in common, 
and to educate the children. In summary, one must examine if, in the par
ticular context of the person's habitual possession of volitional maturity, 
those acts and conduct essentially needed to order the person's life to the 
ends of marriage were, from the moment of giving consent, a real possi
bility and not an impossible project. 

A person's impossibility to assume is measured by the essential du
ties of marriage, already mentioned in our discussion on discretion of 
judgment, which measure also the specific juridical gravity of such lack 
of capacity. The reason why c. 1095,3° refers to the duties but not the 
rights ( even though they are correlative) is due to the special aspect of 
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consent and the capacity to give it implied in the formulation of no. 3 in 
which marriage in facto esse is seen as a common life project ordered to 
some specific ends. From the perspective of the act of contracting, which 
is an act of the present moment "projected" toward future obligations, 
what needs be examined is not so much the establishment of the bond 
(which would require the mention of the rights besides the duties), but 
whether or not the contracting party is able to bind here and now his fu
ture conjugal life, at the moment of consenting. Wishing, then, to empha
sise that obligatory aspect of the future, the legislator explicitly mentions 
the duties but since those duties are correlative to the rights, the capacity 
to oblige oneself to the future implies a fortiori the capacity to receive 
faculties or rights. By mentioning the duties only, the special nature of the 
assuming act, as a present act of taking upon oneself an obligatory form 
which projects into the future, is underlined. In summary, by means of the 
duties, the legislator defines the manner in which the future is anticipated 
in the present act of assuming, namely, by converting into a juridical duty, 
from the moment of consent, the permanent ordination of the spouses' 
conduct to the objective ends of marriage. 

d) Impossibility versus "difficulty" 

The impossibility to assume at the moment in fieri should essen
tially be antecedent to consent and protracted, that is to say, non
momentary or transient. It is very important to distinguish, therefore, be
tween impossibility to assume, at the moment of marriage consent, and 
other situations which do not constitute cases of nullity, such as situations 
of difficulty in fulfilling essential obligations throughout the vicissitudes 
of matrimonial life, or marriage in facto esse. From a theoretical view
point, it is not difficult to understand and differentiate those two predica
ments, as it is evident that a marriage contracted validly can suffer 
misfortunes and difficulties, even some very arduous ones. Serious deteri
oration of common conjugal life and of communication between the 
spouses may indeed happen, and they can reach extremes that can gener
ate, by reaction, psychological disturbances and barriers, and even patho
logical dysfunctions which can affect, in the long run, the spouses' self
mastery and cause a psychic impossibility to fulfil the essential marital du
ties. However, such failure in marital common life is not to be confused 
with either the serious defect of discretion of judgment or the impossibil
ity to assume the essential duties at the moment of contracting marriage. 
Canonical separation of the spouses is a clear indication of a failed mar
riage that continues, nevertheless, to be a valid marriage. Only in actual 
practice, the distinction between impossibility and difficulty can become 
unclear when the facts supporting the impossibility to assume appear, 
with all the signs of a true defect of capacity, only when the person comes 
to face, during the marriage in facto esse, with the duties previously as
sumed. Sooner or later the spouses come to face the burdens accompany
ing the birth, care, and sustenance of the children, the other spouse's 
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illness, or simply the need to adjust each one's habits and preferences to 
the new demands of married life. In such cases, the antecedent origin of 
the impossibility to assume should be shown by demonstrating that the 
"causes" of psychic nature preceded consent and did cause the defect of 
self-mastery, and consequent incapacity to take up the future obligations, 
even though "the effects" of such incapacity did not arise until the de
mands of matrimonial life made their appearance. The actual facts of non
fulfilment of the essential duties can, then, be examined in order to 
discover if, notwithstanding their first appearance during marriage in 
facto esse, they are of a nature which must necessarily have an antecedent 
explanation. However, if the facts did not precede consent, there cannot 
be a defect of capacity to assume and, in consequence, the presumption of 
difficulty or of posterior impossibility prevail, but these are not causes of 
nullity. 

e) Error and "inopportune choice" 

The impossibility to assume must, in addition, not be confused with 
those unhappy consequences of married life caused by the inopportune or 
imprudent choice of a spouse. Except for cases of "error about the 
person," "error about a person's quality directly and principally intended," 
and "deceit" or fraud (see commentaries to cc. 1097 and 1098), an impru
dent or less than opportune choice is still a free choice. An unfortunate, 
imprudent, precipitate or, for various reasons, unsuitable choice of part
ner, even if preceded by the relatives' forewarning, or any other such mis
taken decision, never constitutes a cause of nullity for the basic reason 
that mutual understanding, affinity, well-being, and feelings of happiness 
are not of the essence, the properties, or the objective ends of a valid mar
riage. There is no doubt that those personal conditions are the contracting 
parties' most frequent and important subjective ends, which, just because 
of this, shows also that the choice of spouse is a most personal and free 
act. 

f) Habitual character of the antecedent anomaly 

Now we should add that both the impossibility to assume and the se
rious defect of discretion of judgment cannot be instantaneous occur
rences, unlike cases wherein there is the lack of sufficient use of reason. 
Apart from the etiology and prognosis of the psychic causes of those defi
ciencies, the serious defect of discretion and the impossibility to assume 
are, as causes of nullity, psychological deficiencies of certain duration and 
permanence: nobody acquires in one day the maturity to establish the 
bond and to commit oneself to future obligations as a spouse and then re
tains it only for the time it takes to perform the nuptial sign, only to lose it 
an instant later. Rather, in contrast with the insufficient use of reason, 
which can be a momentary and unusual episode in a person's life, the de
fect of discretion of judgment and the impossibility to assume are bio
graphical periods of a person's life. For this reason, then, the habitual and 
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protracted character of those defects of capacity should be the pref erred 
object of adequate procedural proof 

g) Causes of "psychic nature" 

Finally, the impossibility to assume must be originated by causes of 
psychic nature. This means, above all, that although it is indispensable for 
the causes that can provoke that defect of consensual capacity to be of 
psychic nature, they need not be limited to diagnosed mental illnesses or 
psychopathologies. Certain deficits in a person's psychological and per
sonality development, which may not merit a psychiatric diagnose, may 
affect a person's psychological self-mastery and freedom concerning one
self and those behaviours that are essential for the correct ordination of 
conjugal life to its proper ends and may, as a consequence, injure the per
son's ability to overcome ordinary and common difficulties of married life, 
thus generating unbalanced and abnormal reactions that can effectively 
impede the minimal essential dimension of the dynamics of married life. 

7. Differences between the consensual incapacity to the right/duty 
to conjugal acts, the impediment of impotence and the non
consummation of marriage 

It is not rare that in real life spouses may labour under many differ
ent types of difficulties in the performance of the conjugal act, even from 
the beginning of their marriage. These difficulties may be due to causes 
that are juridically irrelevant or to reasons, of a very different nature, that 
can originate a true cause of marriage nullity. It is, therefore, of great prac
tical importance to clearly distinguish between impotence and consensual 
incapacity for the conjugal acts mainly when, as it happens in certain 
cases, that distinction presents some difficulties. 

In order to give a juridical assessment about a supposition of fact, 
the interpreter should use of number of key theoretical premises. The 
starting point is the juridical-canonical concept of sexual potency. The 
sexual potency is defined as the contracting party's capacity to perform 
the acts of sexual union in accordance with their natural physical consti
tution and their ordination to generation ( complete sexual intercourse). 
This capacity is indispensable for marrying validly because the right and 
duty to conjugal acts is one of the essential rights and duties which is mu
tually given and accepted by the spouses when marrying and is an essen
tial part, therefore, of the object of consent. Having stated this first 
principle, one should avoid thinking that ( due perhaps to the flat expres
siveness of the terms) the impediment of impotence is equivalent to lack 
of sexual potency. Absence of sexual potency is, without a doubt, a lack of 
capacity to act in matrimonial matters, but such deficiency can be due to 
essentially diverse reasons which can originate, not only the impediment 
of impotence, but also the defect of consensual incapacity, and/or the 
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non-consummation of marriage. Consensual incapacity and certain imped
iments are both defects in the capacity to function, but their technique of 
evaluation, the requirements, the basis for the supposition of fact, the pro
cedural appeals, and demands of proof are very different. 

The object of a person's sexual potency is, as already said, the conju
gal act of carnal union in accordance with the natural order ( complete 
sexual intercourse). However, the act of sexual intercourse can be consid
ered from the viewpoint of the single act of consummation of marriage ( in 
fieri), as the first complete sexual intercourse of a ratified marriage ( cf. 
c. 1061), or from the perspective of the habitual capacity for conjugal 
acts, in plural, which are part of the dynamic ordination of matrimonial 
life to its essential ends (in the in facto esse). 

So, the impediment of impotence refers exclusively to the consum
mation of marriage and, specifically, to that aspect of the sexual potency 
required for the physical performance of the first complete sexual inter
course by the joining of the respective genital organs according to their 
proper natural use. In that sense, then, impotence as an impediment oc
curs by the incapacitas copulandi vel coeundi, or the impossibility of per
forming the first act of sexual intercourse in accordance with its natural 
physical dynamics. This is why the impediment is explained in terms of 
the specific physical cooperation of the masculine and feminine organs 
which determine the persons' corporal fitness for the sexual intercourse. 
In fact, the impediment of impotence exists, on the part of the man, when 
the male member cannot be sufficiently erected, or when it cannot pene
trate or ejaculate its own semen inside the female vagina. Impotence on 
the part of the woman exists when she is incapable of receiving the emis
sion of the male semen inside the vagina. 

From what is said above, we can now off er several rules to differen
tiate impotence, lack of humano modo consummation because of psychic 
anomalies, and incapacity to consent to the right to intimate conjugal acts. 

First rule: The impediment of impotence, as an impediment is previ
ous to the assessment of consensual incapacity, which is also a defect in 
the capacity to act. 

Before the parties can consent to marriage, they must be "persons ju
ridically able" ( cf. c. 1057 § 1 as it refers to personas iure habiles before de
fining the actus voluntatis in § 2). This means that if the first act of sexual 
intercourse for the consummation of marriage cannot be carried out ac
cording to its natural design, because of one of the defects mentioned 
above, the impediment of impotence takes prior and principle consider
ation over the assessment of consensual incapacity. The fact that impo
tence may originate in a cause of psychic nature or a psycho-pathological 
dysfunction, and not in an organic cause, does not change the condition 
into consensual incapacity because the cause of the nullity continues 
to be the impediment of impotence. Consequently, the impediment of 
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impotence must be the principal procedural ground of the alleged nullity, 
and consensual incapacity, if also invoked, must be the secondary and al
ternative ground. The reason for this procedural order is obvious: the nul
lity of impediment precedes the nullity of lack or vice of consent in 
causing the nullity of the marriage. 

Second rule: When the spouses possessed the needed potentia coe
undi between themselves and there was, in fact, a first physically effective 
sexual intercourse, but this sexual act was, however, defective as a human 
act, due to a deficit of free, rational will, then the specific facts or fat
tispecie no longer correspond to the juridical/technical configuration of 
the impediment of impotence but to other, technically distinct scenarios. 

According to c. 1061, the valid consummation of a ratified marriage 
must be carried out "humano modo". A defect in such human act of con
summation in the first act of sexual intercourse may be due to the con
tracting party's antecedent incapacity to endow his or her consent with 
the necessary freedom required for validity. If this defect of freedom of 
consent falls within the causes foreseen in c. 1095, then consent is null be
cause of consensual incapacity, and so is the marriage (i.e., as non
ratified), which obviates the need to consider the question about whether 
the consummation was "humano modo", since the matter of consum
mation refers only to a valid consent and to a prior, formally ratified 
marriage. Consensual incapacity invalidates consent while the non
consummation of a ratified marriage, even if due to a psychic anomaly, is 
only the cause for requesting its dissolution. For this reason the nullity of 
the marriage, even if doubtful, should be processed first: it would make no 
sense to petition the Supreme Pontiff for the dissolution of a bond that 
could be non-existent. 

It should be noted that in this type of non-consummation, so differ
ent from the impediment of impotence, the potentia coeundi on the part 
of the contracting parties is presumed to exist, as well as the parties' 
capacity to consent. And this is so because if the potentia coeundi was 
lacking in the first act of sexual intercourse, we would be back to the im
pediment of impotence; if the capacity to consent did not exist, we would 
be in the situation of c. 1095; and if the marriage was not ratified or ratum 
but a null marriage instead, it would be useless to be concerned about the 
fact of consummation. Therefore, what we are now considering is whether 
or not the first complete conjugal act between the spouses was a human 
act, an act endowed with appropriate freedom. A fatal defect to the free
dom and understanding in the act of consummation can be due to a psy
chic cause, to physical violence or fear, to ignorance, to error, or to deceit 
suffered by one or both spouses, by application of cc. 124, 125, and 126 
relative to the validity of the juridical act in general, because cc. 1095, 
1096, 1097, 1098, and 1103 refer specifically to the act of consent more 
than to consummation, and these canons can complete, rather than im
pede, the application of the general precepts to consummation, which is a 
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human and juridical act. Therefore, if those vices and defects do not inval
idate consent in the terms foreseen by cc. 1095, 1096, 1097, 1098, and 1103 
( and marriage, then, is ratum) but affected consummation, the marriage is 
not null but is dissoluble, because a consummation that lacks the freedom 
of the human act is not recognised as a valid consummation according to 
c. 1061 in connection with cc. 124, 125, and 126 and, consequently the mar
riage is ratum but not consummated. 

Third rule: Defective freedom and rational will in the realisation of 
the first sexual intercourse of a valid (ratum) marriage can be due to psy
chic anomalies, but this type of non-consummation is not a cause of con
sensual incapacity. 

That is so because consensual incapacity refers, by definition, to the 
act of consenting and not to the act of consummating marriage. The tech
nical juridical notion of non-consummation, as the cause to be adduced in 
requesting the dissolution, presumes a matrimonium ratum and, there
fore, even if the first complete sexual intercourse was deprived of its in
tegrity, as a human act, by a psychic cause or even a mental dysfunction, 
we are still facing the fact of non-consummation, even though its cause 
is of psychic or even psycho-pathological nature. The fact of non
consummation, supported by the lack of freedom and rationality, is the 
cause for applying for the dissolution of the marriage, and although the 
fact of non-consummation can be a cause of dissolution, it can never be a 
cause of nullity. However, since we are now considering the fact of non
consummation as caused by a psychic anomaly, we should inquire about 
how to measure the humano modo deficiency of that first act of sexual in
tercourse. Concerning the legal capacity required for the validity of juri
dical acts, c. 124 § 1 indirectly refers to the rules of "sufficient use of 
reason" or "serious defect of discretion of judgment" of c. 1095,1 ° and 2° 

for these, indeed, refer to juridical capacity in matrimonial matters. This 
same canon also requires the concurrence of those elements that essen
tially constitute the juridical act which, concerning the act of consum
mation, are found in c. 1084 (in relation to impotence) and in c. 1095 
(regarding freedom and rationality). It should be noted, however, that the 
interpretative application of c. 1084 or c. 1095, 1 ° to the fact of non
consummation, due to psychic anomalies causing a "non humano modo" 
defect, does not transform the request for the dissolution super ratum 
into a nullity case on grounds of the impediment of impotence or of con
sensual incapacity. 

Fourth rule: The proper scope of the consensual incapacity to con
sent to marriage refers to the contracting party's possession or mastery 
over his or her will, as specified by the act of contracting marriage, at the 
moment in which consent is given. 

The person's specific type of freedom and understanding is deter
mined by the object of consent, that is to say, by the essential structure of 
the marriage to be established. This is not what happens with the impedi-
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ment of impotence which, as stated above, refers to the potentia coeundi 
or capacity to carry out physically the first humanly apt and complete act 
of sexual intercourse, and only the first one; nor is it the case with non
consummation by reason of a psychic anomaly, in which it is presumed 
that the marriage was valid (ratum), as well as consent, because the con
tracting party was free from the impediment of impotence and from con
sensual incapacity. Consequently consensual incapacity is characterised 
by the contracting party's lack of mastery, at the very moment of contract
ing, over his or her rational freedom, as this rational freedom is specified 
by the juridical marriage bond to be established, here and now, with its es
sential rights and duties. 

From the viewpoint of consensual capacity, the conjugal acts, includ
ing the first, which is the act of marriage consummation, are seen consen
sually, that is, as the object of an essential conjugal right-duty to which 
the spouses consent. Consequently, the object of consensual capacity is 
not the conjugal act, but the power to constitute a right-duty over it, as the 
paradigm of the parties' joint dominion of each one's masculinity and fem
ininity. 

Notice that, since the object of consensual capacity is the establish
ment of a right-duty by means of an act of free and rational will, that ca
pacity refers to conjugal acts in the plural, as a continuous and permanent 
object of such right. Those multiple conjugal acts which are the object of 
such right-duty are the initial point of a protracted sexual intimacy or
dered to the pursuit of the conjugal good and of the procreation and edu
cation of offspring. The ordinary and habitual possibility for those 
conjugal acts, within the vital dynamics of marriage, is, then, the juridical 
expression of that sexual intimacy. For this reason, when the conjugal act 
can only occur as something exceptional or extraordinary, unusual or in
habitual, anomalous, traumatic and disturbing, due to the person's in
capacity to give and receive it (at the moment of contracting), as the 
expression of the permanent ordination of sexual intimacy to the essential 
matrimonial ends, then we clearly are not dealing with impotence or non
consummation. We are dealing, rather, with a possible case of consensual 
incapacity ( c. 1095) supported by the impossibility of assuming, due to a 
psychic cause, the essential duties of marriage. 

Fifth rule: The different types of impotence are not interchangeable 
with different types of consensual incapacity, because the qualifications 
used in one mean something specifically and substantially different in the 
other. 

The common point between impotence and incapacity seems to take 
place in the requirement of antecedence. But this also occurs with all the 
causes of nullity, for the impediments, the defects and vices of consent, 
and the defects of form produce their invalidating effect only at the mo
ment of and over the act of contracting, and if they existed before consent 
but had later disappeared or, in any event, did not exist at that moment, all 
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those impediments and defects are irrelevant. Indeed, a prior incapacity 
or impotence which has been overcome at the moment of contracting, or 
which occurs after giving consent, does not annul the marriage con
tracted. An incapacity or an impotence occurring after consent, but before 
consummation, can cause dissolution of the marriage by reason of non
consummation but they cannot be causes of nullity of consent. 

Sixth rule: The requirement of perpetuity that c. 1084 demands for 
the impediment of impotence does not exist for consensual incapacity. 

The concept of perpetuity, as it is known (cf. c. 1084), is a juridical 
concept to be understood as that incurable privation of the potentia 
coeundi for the first act of sexual intercourse, unless through remedies 
that are extraordinary or illicit, or that imply a probable danger to the pa
tient's life or a serious harm his or her health. The reasons for requiring an 
antecedent perpetuity in the case of impotence are the following: in the 
first place, impotence is an impediment, not a defect of capacity to con
sent, so that a person who is totally impotent is able to endow the act of 
contracting with its own specific freedom; that is to say, the person would 
be able to form a ratified (ratum) marriage but not able to consummate it. 
In the second place, since impotence refers to the physical performance of 
the first act of sexual intercourse, or act that consummates marriage, the 
contracting party who is afflicted by a non-perpetual, but merely tempo
rary, impotence is able to consent to form a ratified marriage that will be 
temporarily unconsummated. Since the impotence is temporary, the con
summation of marriage is within the power of the contracting party who 
can perform it later. 

In contrast with those characteristics of impotence, consensual inca
pacity is a defect of the very power to consent voluntarily, so that the per
son cannot even form a ratified marriage. By reason of its nature, the act 
of contracting remains null even though the incapable party may, foresee
ably, become capable the following day, after some years, or never. In 
sum, the temporary or perpetual expectation of a cure for consensual in
capacity is irrelevant, because in either case the present consent is totally 
null as a voluntary act. In other words, the expectation of an easy cure or 
of the short-term disappearance of the consensual incapacity, suffered at 
the moment of contracting, does not change the qualification of incapacity 
and the marriage so contracted is null. This explains why an abstemious 
party, for example, who consents to marriage while exceptionally but to
tally inebriated consents invalidly because of lack of sufficient use of rea
son even though he or she will surely recover the habitual use of reason in 
a few hours. 

Seventh rule: The distinction between absolute and relative impo
tence is not transferable to the notion of consensual incapacity, as we 
shall see in the following section. 
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8. The so-called relative incapacity 

c. 1095 

The present formulation of c. 1095 was not held by either canonical 
doctrine or jurisprudence while the legal text was being elaborated with
out being contested. During that interval, and even after the promulgation 
of the canon, many doubts, discrepancies, and perplexities arose among 
those who continued to interpret the definitive text of c. 1095 with the in
terpretive lenses and conceptual codes of former times. This especially af
fected c. 1095,3° and its relation to 1 ° and 2°. In fact, the current text of 3° 

did not appear until the third Schema. At first the incapacity to assume 
was linked to "psychosexual anomalies," but this involved the insoluble 
difficulty of becoming juridically entangled with psychiatric diagnosis and 
with the classifications of psychosexual anomalies in order to be able to 
determine which disorders would or would not incapacitate a person for 
assuming the conjugal duties. It soon became evident, as well, that an im
possibility to assume could be caused by psychic causes other than, and 
very different from, the psychosexual ones. 

For those reasons, the second intent to formulate the text opted to 
require that the impossibility to assume had to be due to a "serious psy
chic anomaly". This formula also presented important limitations. On the 
one hand, it suggested that the seriousness referred to the psycho
pathological cause and not to the juridical criterion of incapacity, which 
implied abdicating the canonical assessment of the cause of nullity to the 
psychiatric field, and to the opinions of the experts in the case, instead of 
reserving it to the judge's juridico-canonical evaluation. In addition, a ju
ridical impossibility of assuming the matrimonial duties could not be sup
ported by a person's normal state of intellect and will, thus making the 
requirement about a serious psychic anomaly somehow tautological. 
Apart from this, it appeared also that other type of causes of a psychic 
character, but not necessarily classified as mental illness, could cause an 
impossibility to assume besides those medically diagnosed as psycho
pathologically serious. In the final writing of c. 1095,3° it was decided to 
require only that the incapacity to assume the essential duties should be 
due to "causes of psychic nature". The purpose was to emphasized that 
the "inability to assume" is the canonical measure of consensual incapac
ity, which is not to be mistaken by the impediment of impotence caused by 
functional defects of a psychic origin, as we shall now see. 

That brief account of the historical precedents of the text of 
c. 1095,3° may help to clarify the issue of the viability of a "relative impos
sibility to assume," more frequently known as "relative incapacity". The 
central argument of those who def end this ca put nullitatis stresses that 
the spouses do not contract a generic and abstract marriage but their own 
specific and unique marriage; the defects of capacity, therefore, should be 
assessed within the framework of the relational nature of every marriage 
and with a view to the specific and unrepeatable individuals who contract 
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marriage. Consequently, it is said, a person may not be able to fulfil the es
sential duties of the marriage with this concrete individual but may be 
able to fulfil them with another individual. Therefore, they conclude, there 
can exist an absolute incapacity (or incapacity with all other individuals) 
and a relative incapacity (or incapacity with one or some individuals). 

This misunderstanding comes from a methodologically incorrect 
transposition of the categories of the impediment of impotence to consen
sual incapacity. The difference between the object of the capacity to con
sent and the object of the potency for the conjugal act is so substantial 
that the notions involved in one cannot be transferred to the other. The 
distinction between relative and absolute impotence corresponds to real
ity because complete sexual intercourse, which is the object of the poten
tia coeundi, is the physical act of joining the male and female genital 
organs, and this physical coupling may indeed be possible with some part
ners or impossible with some or with all, and this being so, it is also irrele
vant whether the cause is organic or psychic because, in the end, the 
person affected by impotence is incapable of coitus, which is the joined 
physical act between the man and the woman. In contrast, the object of 
consensual capacity is the actual exercise of each party's power of free 
and rational will, or power of self-determination residing in the persons 
and exercised by the person, which is a power of spiritual nature. 

The specific act of the will contained in the internal consent of each 
contracting party is not a physical, bodily action, but an act of the intellec
tual and volitional faculties of a spiritual subject; it is a strictly unique 
spiritual and most personal act of willing freely and rationally. In the one 
act of manifesting consent, two voluntary acts are joined, each one being a 
single and complete voluntary act, so that if one is missing, no formation 
of marriage takes place. By reason of its being a self-determining act, each 
free, rational, and voluntary act of consent is a subjective, personal, au
tonomous, and unique act: it is an act of the personal subject. Hence, con
sensual capacity is always, by definition, the individual 's, in and by 
oneself, personal capacity. 

To that substantial difference between the potentia coeundi and the 
power to consent, we should now add the differences deriving from the ob
ject of consent. While the object of the first is a joined physical action, the 
second object is a spiritual reality consisting of the juridical bond with its 
properties, its inherent rights and duties, and its ordination to the objective 
ends. The essential structure of marriage is essentially spiritual, juridical, 
and objective. A person's capacity to consent means that the person has 
sufficient freedom and reason relative to the objective essential structure 
of marriage: the bond, the properties, the duty-rights, and the ends. 

As a result, the freedom required for valid consent is not relative (is 
not to be measured in relation to the other contracting party's psychologi
cal subjectivity), but objective regarding the essential structure of mar
riage, which is the natural institution to which a person is inclined by his 
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or her own sexually endowed human nature. The measure of sufficient 
freedom, and of consensual capacity, is not the subjectivity of the con
tracting parties nor the mutual suitability of their unrepeatable subjecti
vity or psychological personality, which is the same as the mutual 
understanding and psychological harmony between the spouses. To say it 
briefly, a valid marriage is not the one that contains in its essence a guar
antee of psychological mutual understanding and happy communication 
between the spouses, for marital well-being and matrimonial validity are 
not equivalent. The permanent, subjective sense of happiness is not an ob
jective end of valid marriage, even though it may generally be one of the 
main subjective motivations of weddings. Validity of marriage is not syn
onymous with a smooth marital coexistence but, rather, is perfectly com
patible with difficulty, sometimes heroic. In short, consensual capacity is 
in fact the power of determining oneself, and by oneself, to marriage. By 
definition, that which is in and by oneself cannot depend on anyone else 
and, therefore, any qualification of consensual capacity can be neither rel
ative nor absolute in the sense in which these terms are applied to impo
tence. If the free, rational nature of consent is sufficient, then it is fully 
effective in the juridical order; and if it is insufficient, then it is totally inef
fective in juridical terms: consensual capacity, as a juridical fact, is either 
sufficient and, therefore complete, or non-existing at all. The person's 
power for voluntary self-determination cannot be relative because it is 
not, by definition, a power residing in or exercised by another person. In 
summary, the freedom implied in consensual capacity is sufficient, com
plete, and proper of the person; the standard to measure its sufficiency is 
objective, namely the essential rights-duties of marriage; the notes of con
sensual capacity juridically effective are: complete, proper of the person, 
and objectively sufficient. 

The argument that favours a "relative incapacity" derives also from a 
confusion between the lack of capacity, as cause of nullity and as juridical 
notion, and the absolute or relative character of the clinical symptoms of 
a given psychic cause, its development, and its degree of seriousness in a 
patient's actual condition. That which should be regarded as a mere situa
tion of fact is converted into a juridical defect of capacity and a cause of 
nullity after the fashion of the three juridical types of deficient capacity of 
c. 1095. However, it must be kept in mind that, from the conceptual point 
of view, any defect or vice of consent is a defect properly of the person be
cause consent is always an act proper to the person. As an efficient juridi
cal act, matrimonial consent can be neither "absolute" (with all) nor 
"relative" (with one or some) because it is always an act inherent to and 
elicited by the person. In the life history which motivates this personal act 
many persons, including the other spouse, can participate either favour
ably or unfavourably, but all the combined motivations of the voluntary 
act of consenting do not change the fact that this act is always an act char
acteristic of the individual person. The engaged couple can be motivated 
relatively to exclude, for example, offspring, or indissolubility-which 
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exclusions can be made by either or both of the persons engaged to be 
married-, but the act of excluding that invalidates consent is always a 
voluntary act of each contracting party. In the juridically relevant "error of 
fact, " as well as in "malicious error," the parties do influence each other 
("relatively"), but in the end the invalidating error is always a defect or 
vice of the act of the contracting party-of the party who errs. One cannot 
say that neither contracting party simulated but that the couple did simu
late, or that neither this spouse nor the other erred but that it was the rela
tionship or the bond that erred. Those favouring "relative incapacity" 
forget that, in the juridical order, both consensual capacity and its defect 
are of the individual person ( either the person's endowment or defect), 
and that this is so apart from the actual relational process for which each 
individual person may be capable or incapable. 

When that personal aspect of consensual capacity is overlooked, one 
can reach some rather absurd conclusions, stating, for example, that while 
each contracting party is absolutely capable, they are, however, incapable 
for each other. If that statement is analysed with a minimum of attention, 
it amounts to saying that since each contracting party is capable, the mar
riage is the one incapable: validity and nullity can be predicated on the 
bond but not on consensual capacity or incapacity. Another absurdity 
would be to say that while both spouses are individually incapable, as it 
happens in certain cases of psychosexual anomalies with masochistic or 
sadistic symptoms, they are "relatively" capable in relation to each other 
because of the complementariness of their respective anomalies (the 
masochist with the sadist). The formula "relative" incapacity, although ex
pressed in terms of "capacity," is in fact used only for the impossibility to 
assume. This shows the argumentative weakness of the proposition, for 
we cannot use the concept to refer it the other two paragraphs of c. 1095, 
that is, to "lack of sufficient use of reason" and to "serious defect of dis
cretion of judgment" since it is evident that "use of reason" and "discre
tion of judgment" imply possession or deficit in the person and by the 
person. In fact, "relative" incapacity promotes to the rank of cause of nul
lity a number of mere situations of fact about the impossibility of assum
ing, and this occurs because of a mistaken interpretation of the term 
assumere, which is translated as "to fulfil," and also because the require
ment of "antecedence" to, at least, the time of contracting, is not applied, 
thus making it impossible to estimate the invalidating effect of any of the 
defects of capacity of c. 1095. 

The most serious arguments in support of the proposition favouring 
"relative incapacity to assume" refer to those situations in which one or 
both of the persons engaged to be married may show personality traits, 
existing before the act of contracting, of insecurity, psychic fragility, 
deeply rooted prejudices from one's upbringing, environment, or of a psy
chic origin which, not being psychic dysfunctions or mental illnesses ac
cording to psychological or psychiatric diagnoses, are nevertheless real 
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limitations and defects. If those weaknesses, limitations, and defects are 
significantly related to matters characteristically under the conjugal du
ties, it can happen that the character traits of the parties can aggravate 
each other's limitations, insecurities or failings, even to the point of caus
ing, by the time of the celebration of the marriage, a real impossibility to 
assume the essential obligations of marriage with that particular contract
ing party. We should parenthetically note that, as already mentioned, every 
marriage is a concrete, specific marriage, as is also every process preced
ing marriage consent, which itself is always a consent relative to, or in re
lation with, the other partner, who is also a particular human being. In the 
hypothesis described above, we are facing a psychic cause, not necessar
ily psychopathological, that explains the impossibility of assuming at the 
moment of contracting with the other party, because it has been with re
spect to the other party that a light to moderate limitation has been aggra
vated to the point of causing consensual incapacity, and it is with that 
other party that the marriage celebration has taken place. Notice the deci
sive importance of the antecedence of both the psychic cause and its ulti
mate juridical effect: the psychic cause that originated from a disturbing 
and aggravating relationship has effected the impossibility to assume, 
which is a defect of the particular capacity of each or both parties. In this 
particular hypothesis we cannot say that the parties are absolutely capa
ble and that the "marriage" is incapable; we say, rather, that there is a de
fect of capacity in one or in both parties, and that its factual origin is 
constituted def acto by the deficiencies, frailties, or defects aggravated by 
the de facto relationship. The hypothesis discussed is one of the possible 
situations of fact that may constitute "the cause of psychic nature" re
quired in c. 1095,3° , but this psychic cause and the facts that have gener
ated it are not to be confused with the impossibility to assume, which is 
the actual juridical defect of capacity, as clearly differentiated in the text 
of c. 1095,3°, and which is always characteristic of the individual person. 

It may not be easy to assess the juridical consequences of the factual 
situations discussed above when the evidence supporting the actual im
possibility to assume - not the cause of the impossibility - appears for the 
first time after the marriage celebration. This can happen, for example, 
with certain objective difficulties preventing the ordinary, natural, and 
regular performance of intimate conjugal acts in ways that are not anoma
lous or physically and psychically painful or traumatic. In those cases, it 
will be necessary to examine the psychic cause of the impossibility, and to 
prove its antecedence as well as its disabling effect on the consensual ca
pacity. We should remember that the defect of discretion of judgment and 
the impossibility to assume cover biographical stages, so that even when 
lacking clues from antecedent facts, the nearness to the time of the wed
ding of the actual impossibility to fulfil can provide a moral certainty 
about the psychic cause of the defect of capacity existent during the bio
graphical period in which occurs the precise act of contracting marriage. 
The complete factual knowledge of the case according to its chronological 
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and biographical sequence, which allows the establishment of the actual 
causalities between the facts, and where appropriate the thorough instruc
tion of the case , are decisive for the correct qualification of those situa
tions bordering between the impossibility to assume at the time of 
marriage in fieri ( which easily appears during the marriage in facto esse) 
and the impossibility that has occurred during the matrimonial life ( after a 
valid marriage in fieri); especially when this belated impossibility derives 
from a psychopathological framework aggravated by the factually infelici
tous relationship between the spouses. The interpreter should not mistake 
the impossibility to assume the essential duties with the difficulty to fulfil , 
or with the unsuitable, imprudent, or unsuccessful choice of spouse ; and 
especially when the belated impossibility has been caused by reactive psy
chopathological disturbances. If that mistake is made, then, as John Paul 
II said, "every obstacle that requires effort, commitment or renunciation 
and still more, every failure in fact of a conjugal union, easily becomes 
conviction of the inability of the presumed spouses to try correctly and to 
succeed in their marriage".1 

9 . Criteria for categorization and proof some debated questions 

a) Postulates for a correct exegesis 

For the interpretation of c. 1095, three basic components contained 
in the text itself should always be taken into account. The first compo
nent, the fundamental principle of the canonical marriage system: 
namely, that marriage consent is understood as the concurrent act of intel
lect and will, proportionate to its object, by which the person assumes the 
essential juridical consequences of his or her act. The object is the mar
riage: a natural human reality to which human nature is disposed and 
made capable. From both the nature and the object, the legislator has ex
tracted the notion of capacity as well as three criteria to measure its exist
ence or its deficiency. 

The second component, the supposition of fact (Jattispecie), various 
anomalies and dysfunctions of the human psyche, which may affect con
sent in many various ways and degrees , and insofar as marriage consent 
must be a human act proportionate to the matrimonial commitments and 
to the implementation of the duties of the marital partnership throughout 
one's lifetime. 

The third component, the juridical regulation formed by the defini
tion of consensual capacity and incapacity. Accordingly, the act of con
tracting is not sufficiently free and rational for the validity of matrimonial 
consent when one of the contracting parties suffers from such a deficit of 

1 .  JOHN PAUL II, All. Ad Rotae Romanae auditores coram admissos, February 5, 1 987, 
no. 5, in AAS 79 (1987), p. 1456. 
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self-mastery over his or her process of knowing, wanting, and responding 
to the juridical consequences of his or her own acts that such deficiency 
can be described, as c. 1095 does, as "insufficient use of reason," "serious 
defect of discretion of judgment,"  or "inability to assume the essential 
marital duties". 

In the use of those three components, it is highly recommended that 
the interpreter employ a sound, solid, and proven anthropology of the 
human act, of the meaning of human sexuality, and of the nature of con
sent and marriage in accordance with the Magisterium, the canonical tra
dition, and the uniform and stable jurisprudence of the Roman Rota. The 
interpreter ought to resist any temptation to improvise new or personal 
views concerning the great anthropological questions and apply them to 
the particular case with disregard for the strictly scientific, doctrinal, and 
jurisprudential tests of new hypothesis, mainly when these seriously mod
ify the canonical tradition on marriage. 

The interpretation of c. 1095 requires a conceptual and methodologi
cal purity that respects the juridical nature of consensual incapacity. 
Specifically, the juridical meaning of "lack of sufficient use of reason," "se
rious defect of discretion of judgment," and "inability to assume the essen
tial marital duties," of c. 1095 should not be replaced with definitions, 
standards, and diagnostic criteria taken from other sciences (specifically 
from clinical psychology and psychiatry) to replace the canonical meaning 
of the terms, especially when ref erring to matrimonial consent, to the ca
pacity to supply it, and to the elements that form the essential structure of 
marriage. For instance, the meaning of incapacity or of impossibility, as 
well as the standards by which those notions are measured, are different 
in canonical matrimonial Law and in the various currents of psychiatry; 
therefore they are not indiscriminately transferable from one field to the 
other. The rightful and useful help that other sciences can provide to mat
rimonial Law should not lead to an interpretation of the juridical meaning 
of the notions of c. 1095 with the current meanings of some school of psy
chology or of psychiatry. 

Likewise, the interpretation and classification of each case, under 
the light of c. 1095, should specify in the most concrete way the causal 
link in casu between the psychic anomaly and the resulting insufficient 
use of reason, serious defect of discretion of judgment, or inability to as
sume the essential obligations of marriage. One can attain such precision 
by means of a careful examination of the procedural evidence and of the 
facts, actions, and forms of behaviour of the person's ordinary life, during 
non-suspect time. By following the rules that measure incapacity, one can 
infer the intensity of the psychic effect on reason and free will in a per
son's government of self and of his or her behaviour. One should avoid to 
changing the precise juridical meaning of the normative criteria by which 
c. 1095 defines consensual incapacity with ambiguous expressions such as 
"incapacity to establish a true communion of life and love," "inability to 
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form a healthy interpersonal relationship," "incapacity to give oneself to 
another person," "inability to love," "constitutional incompatibility," "inca
pacity of the spouses in relation to each other, " "inability of testifying 
Christ's union with the Church," and other similar ones. 

b) A unitary and positive notion of consensual capacity: its exege
tical function 

In the text of c. 1095, the legislator has sought to establish one con
ceptual category, that of consensual capacity which serves as a common 
foundation of the differences among the lack of use of reason, the serious 
defect of discretion of judgment and the inability of assume the essential 
marital duties. It is important to use this unitary and positive concept to 
avoid the serious errors that would derive from thinking that c. 1095 es
tablishes three incapacities for marriage. It is rather evident that there is 
only one common conceptual category when one realises that incapacity 
is nothing but the defect of the one and only consensual capacity, since 
there are not three different capacities for matrimonial consent nor does 
capacity admit any division in parts, as there is no such things as a par
tially valid consent or a half valid marriage. It is not possible to establish 
some parts of the essential structure of the marriage and not establish oth
ers. In addition, there is one consensual capacity only because consent is 
also one indivisible reality, in spite of its internal complexity, so that there 
cannot be three different consents, each one with the power of establish
ing a marriage. In sum, because the one and irreplaceable cause of mar
riage is consent, and because consent is the one act of free rational will 
that canon 1057 defines, the capacity to supply consent is also one and its 
defect, i.e., incapacity, is also one unitary conceptual category. 

The first consequence of what is said above is that there is a com
mon basis for the invalidating effect of any of the three legal meaning of 
the normative criteria contained in the three paragraphs of c. 1095: it im
plies a whole or complete defect in the free and rational nature of valid 
consent; the three are defects of the same and one consensual capacity 
and, consequently, the three normative criteria, in spite of their diversity, 
imply the total absence of the same and one consensual capacity and the 
three cause the same final effect of totally invalidating consent and 
marriage. The immediate practical consequence is that, although each 
normative criterion refers to a different aspect of a truly voluntary con
sent, each one measures an essential aspect of the efficient force of that 
freedom and rationality, without which the entire consent becomes juridi
cally non-existent. By reason of this effect on the whole free will, each dif
ferent criterion is in itself sufficient, if it is proven, to cause the nullity of 
the marriage by reason of lack of consensual capacity. For this reason also 
each criterion of measure is by itself, on the one hand, a caput nullitatis, 
and on the other hand, a modality of the absence of that one consensual 
capacity. 
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Knowing, then, that each criterion of measure of incapacity is in it
self invalidating while there is only one consensual capacity correspond
ing to only one consent, it is now time to draw some important exegetical 
consequences. The principal consequence is that the differences corre
sponding to each criterion of measure ( one utilises the use of reason, the 
other the discretion of judgment, and the third the ability to assume the 
marital duties) should not be understood as "different psychic degrees" of 
incapacity or as "three different psychic inabilities". Juridically, the person 
who lacks sufficient use of reason is not more incapable than the person 
who labours under a serious defect of discretion of judgment, or than the 
one who is unable to assume the essential duties; even though the last two 
conditions may be said to be psychologically "less serious," all have the 
same invalidating effect. That mistake of interpretation would lead to con
clude that the three paragraphs of c. 1095 classify mental illnesses and 
psychic anomalies in function of their psychopathological seriousness, a 
mistaken notion derived from confusing the psychic anomaly with some 
of the three normative criteria that define incapacity, that is to say, with 
the cause of the nullity. When this confusion exists, it leads to thinking 
that n. 1 of c. 1095 contains those very serious mental illnesses that de
prive a person of the use of reason; while the second paragraph would 
refer to less serious illnesses as, for example, all the various lacks of affec
tive maturity; and finally, the third paragraphs would not even require any 
anomalous psychic cause but only the inability to fulfil the conjugal duties 
during the marriage in facto esse because of a non-anomalous cause of 
psychic nature, as would be the case, for instance, of psychological aver
sion toward the other partner. 

Another incorrect interpretation is that which sees three steps of 
psychic incapacity: no. 1 of c. 1095 would represent the most extreme 
level of incapacity no. 2 a medium level, and no. 3 the less severe. To each 
step would correspond different degrees of seriousness on the part of the 
psychic cause: a "serious, permanent and total" seriousness of the psychic 
cause would correspond to the lack of sufficient use of reason, a "less se
rious and temporary" psychic condition would correspond to the serious 
defect of discretion of judgment, and one "relative to the spouses, " and 
limited to the marriage in facto esse, would correspond to the inability of 
assuming the marital duties. In fact, as we have already said, c. 1095 is not 
a classification of psychopathologies, so that, any psychic block may, at 
least in theory, produce a lack of sufficient use of reason, or a serious de
fect of discretion of judgment, or the inability to assume the essential 
marital duties. The juridical qualification of a particular condition does 
not depend on the psychopathological nature of the anomaly but on the 
end result that such psychic anomaly may produce on the use of reason, 
the discretion of judgment, or the ability to assume the matrimonial du
ties, thus causing the particular degree of inadequacy described by the cri
teria of c. 1095 to estimate the incapacity. In this sense, for example, a 
serious episode of schizophrenia, accompanied by delirious syndrome, 
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suffered by the contracting party at the time of giving consent, and a state 
of complete intoxication at the time of the celebration of marriage by a 
normally abstemious person who, exceptionally, drank excessively the 
previous night, are obviously two substantially different psychic causes 
producing the same juridical effect of depriving the persons of the re
quired sufficient use of reason. At the same time the same psychic cause 
(for example, an advanced stage of disintegration of personality from 
chronic heroin dependence in a sixteen year-old youth) can be juridically 
qualified as an insufficient use of reason, or a serious defect of discretion 
of judgment, or as an inability to assume the essential marital duties. 

The integrating role of the human consensual capacity to consent to 
marriage, or, in the case of incapacity, the disintegrating effect of a per
son's incapacity, shows that some attributes of this human capacity should 
be understood in a unitary fashion, that is to say, they can be equally pred
icated on each of the three normative criteria to measure the capacity 
without any discrimination either in their conceptualization or in their re
quirements of proof. Indeed, the resulting incapacity is absolute or total in 
the three measures; many mistakes of great theoretical, and mainly practi
cal, consequence would derive if that absolute character were attribut
able, for instance, to the insufficient use of reason only but not to the 
other two legal measures, or if antecedence, at least relative to the mo
ment of contracting, were to be required for the insufficient use of reason 
and the serious defect of discretion of judgment but not for the inability to 
assume the essential duties. More examples could be found in relation to 
the other characteristics of the capacity to consent as a unitary category. 

Certain disputed questions about the differences among the three 
paragraphs of c. 1095, and certain doubts of interpretation which have 
been debated only in connection with the inability to assume the essential 
duties of the marriage, should be discussed, in actual fact, at the level of 
those characteristics common to consensual capacity as a unitary cate
gory, and not just in reference to no. 3 of the canon; only when seen as af
fecting the common features of consensual capacity can those questions 
find an appropriate and satisfactory solution. Those common characteris
tics are the following: the basis for the invalidating effect is the same for 
the three legal measures; each legal measure of incapacity is of a juridical 
nature; the three are different from the impediments of nubile age, impo
tence, and sexual defect; they are to be distinguished from the psychic 
cause; they require a proportionate causal nexus with the psychic anom
aly; the incapacity they originate is absolute; they must be antecedent or 
the invalidating moment of the incapacity is related to the act of contract
ing, their reference to consent and its object determines their juridical 
gravity; human consensual capacity is a developing and perfectible pro
cess; they accord the equal relevance to the expert's proof. 
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c) Distinction between anomaly and incapacity and their causal 
relation 

The experience of life teaches that many and various psychic situa
tions can perturb, in a transitory or permanent way and in very different 
degrees of intensity, the process of rational understanding of marriage or 
the process of free determination in establishing and assuming the marital 
duties. These are essential components of consent, that rational, responsi
ble, and proportionate act of free will that forms a marriage. Experience 
also shows that there are many persons who suffer some psychic diffi
culty, alteration, or disturbance at some moment or during some period of 
their lives, so that no one can be completely sure of never experiencing 
circumstances of this nature. It is evident, then, that the existence of dis
turbances and dysfunctions of psychic nature does not necessarily means 
a loss of the capacity for human, intelligent, and free acts, even those that 
are arduous and seriously binding. John Paul II has observed that "the 
case of real incapacity is to be considered only when an anomaly of a seri
ous nature is present, which, howeve r it may be defined, must substan
tially vitiate the capacity of the individual to understand and/or to will".2 

Psychic anomaly and consensual incapacity are two different realities 
which do not always coincide and, therefore, should not be confused. At 
the same time, consensual capacity and psychic anomaly can coexist. 

Thus, a person suffering from a psychic dysfunction can marry validly, 
provided that at the moment of supplying consent, the psychic anomaly 
does not deprive the person of sufficient use of reason, or of discretion of 
judgment, or prevents the party from assuming the marital duties. Psychic 
anomaly or mental illnesses are not synonymous with consensual incapac
ity. That which is a fact is not to be confused with the Law. Many persons 
with psychic dysfunctions and anomalies, existing at the moment of giving 
marriage consent, enjoy consensual capacity and can marry validly. 

Having emphasized the previous statement, it is also necessary to 
stress that under the consensual incapacity of c. 1095, in any of its three 
ways of measuring it (the insufficient use of reason, the serious defect of 
discretion of judgment, and the inability of assuming the essential marital 
duties), always underlies the fact that the person suffers from a psychic 
anomaly. In other words, the existence of a psychic anomaly does not 
necessarily imply consensual incapacity for the marriage; but the exis
tence of the consensual incapacity is always sustained by the fact that 
the person labours under a psychic anomaly. 

Between consensual incapacity and a psychic anomaly, which is the 
supporting fact that causes the incapacity at the juridical level, there has 
to be a necessary and proportionate, but not always sufficient, causal rela
tion. The reason that this psychic cause should be an anomaly is the fol
lowing: consensual incapacity for marriage is a very serious defect, at the 

2. JOHN PAUL II, All., February 5, 1987, cit., no. 7, ibid., p. 1457. 
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juridical level, which cannot be a "normal state" of the human psyche at 
the factual, existential level. A profound contradiction would arise be
tween the juridical order and the real existential order if a person's inca
pacity for consent (which implies deficient mastery of self and of one's 
actions) were to be compatible with normality and thus could be pro
posed as a good and fitting state for the human person. The real privation 
of the internal capacity to consent has to result, therefore, from an anom
aly of the psyche because marriage is an elementary natural reality to 
which human nature inclines the person in its dual modality of man and 
woman. If this human capacity to form a marriage, and to live in it, is to be 
called natural, it must be within reach of any human person. For this rea
son, there exists a natural right to marry, which is a human or fundamental 
right characteristic of the human person, namely the ius connubii. It 
would not make any sense to think that there can exist a class of human 
beings who, without any anomalous condition to explain their situation, 
would consider normal not to have the ability to exercise the ius connu
bii, in the sense of being "normally" incapable of establishing a marriage. 

Incapacity for marriage is a defect and not a juridical good and its fac
tual cause must be an anomaly. It is an anomaly in the juridical order that 
refers to consensual incapacity. That is to say, this anomaly refers to the 
psychic defect in a person's capacity to exercise the ius connubii. The no
tion of anomaly does not completely correspond to the clinical meaning 
that the same term, or other related terms such as dysfunction, disturbance 
or even illness, it may have in psychiatric classifications. To be incapable 
of marriage consent is a serious juridical defect, that is to say, a juridical 
vice and not banal or light, but a very significant one. As a consequence, 
the psychic cause that provokes that defect must, logically, be something 
sufficiently anomalous as to cause that so serious defect of the natural ju
ridical capacity. Between consensual incapacity, as a juridical reality, and 
its psychic cause, as a real, existential fact, there must exist a proportion
ate causal relation. 

That proportionate causal relation that must exist between the psy
chic cause and each of the three modalities of incapacity should not be 
confused with the notion of "seriousness". 

This seriousness refers to the rate of the juridical end result which 
the psychic cause has produced over a person's consensual capacity. By 
"end result" we refer to that relevant moment which is the moment of con
tracting. If in the end, the anomaly, regardless of its etiology, diagnosis, or 
clinical prognosis, deprives the person of sufficient use of reason, it 
causes a serious defect of discretion of judgment, or it disables the person 
from assuming the essential marital duties, then the defect of consensual 
capacity is serious. This "seriousness" is in fact the final juridical effect of 
depriving the person, through one of the three modalities, of the ability to 
endow consent with the specific freedom and rationality that its validity 
requires. Therefore, the concept of seriousness and the rules to measure it 
(the three paragraphs of c. 1095) are juridical. 
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d) Difference between consensual incapacity and the impediments 

The point of departure for understanding that difference is the dis
tinction between juridical capacity and the capacity to act on matrimonial 
matters. Every human being is by nature inclined towards the opposite 
sex and entitled, therefore, to that innate right to marry, the ius connubii, 
which is exercised by means of ajuridical faculty or capacity. However, 
a particular person may be prevented from validly exercising the ius con
nubii because of a number of circumstances that are incompatible with or 
unsuitable to the exercise of the right. This person, then, lacks legal ca
pacity to act and, in this sense, the juridical notions of consensual inca
pacity, lack of nubile age, impotence and sexual defect coincide in being 
defects of a person's capacity to act. 

Nevertheless, there exists a substantial difference between consen
sual incapacity and the impediments, mainly with non-nubile age and im
potence , and with sexual defect. In the case of the impediments and of the 
sexual defect, the person is regarded as a potential contracting party, or a 
subject of marriage , who is denied of the faculty to exercise the right. 
Since marriage is an objective juridical institution, society can deny to the 
person, from an institutional perspective and through the competent legis
lator, the faculty to validly exercise the ius connubii. In other words, the 
law can restrict the person's capacity to act. In the case of consensual in
capacity, by contrast, the person is regarded as a subject of consent, or po
tential author of the voluntary act of contracting, who lacks, however, the 
degree of sufficient free rational voluntariness needed for valid consent. 
This is not the case of the person under an impediment, for such person is 
able in principle to form and express the human act of free rational nature 
that is consent; this person possesses that degree of specific free and ra
tional will required for the particular act of contracting, here and now, 
which is the nucleus of consensual capacity. This nucleus of the capacity 
to consent is not influenced by any impediment, and it cannot be the ob
ject of an impediment since that subjective will, which we call consensual 
capacity, can only be measured in each particular and concrete case, and 
for this reason, a general and a priori prohibition for a particular internal 
act of consenting, here and now, by an individual person would be unsuit
able. 

The essential difference that exists between the impediments and 
consensual incapacity has an immediate practical consequence; namely, it 
prevents the specific features and requirements of each impediment from 
being turned into features and requirements of consensual incapacity. 
Such incorrect transfer of the characteristic and proper rules of the im
pediments and those of consensual incapacity should be avoided with 
special care as regards to nubile age, sexual defect and, mainly, the impe
diment of impotence, as already seen, otherwise one is exposed to serious 
confusions when assessing the factual situations of an alleged case of con
sensual incapacity according to c. 1095. 
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e) Consensual incapacity and the impediment of age 

The impediment of non-nubile age ( cf. c. 1083) is not a synthesis of 
the person's physical maturity for sexual union and his or her mental ma
turity or discretion of judgment, which is then expressed by means of a 
number of years, fourteen for the woman and sixteen for the man. This 
mistake in understanding the age impediment leads to one to suppose that 
discretion of judgment of c. 1095,2° constitutes one of the elements of the 
age impediment (c. 1083), and, vice-versa, that the components of one 
canon are interchangeable with those of the other canon. Consequently, if 
discretion of judgment happens to be present in a particular subject less 
than fourteen or sixteen years of age, respectively, it no longer makes 
sense to maintain that the impediment of age apply and, likewise, that dis
cretion of judgment can be presumed iuris et de iure in those who have 
reached those ages. The reality of the matter, however, is very different. 

The principal meaning of the non-age impediment, however, derives 
from the premise that although human beings are indeed born with an ei
ther male or female sexual modality, they are not born married, but rather 
the condition of spouse and the married state requires a particular, mini
mally suitable age termed the nubile age. Marriage is not an appropriate 
state of life for a person before that age, not even when the person may 
have, in spite of chronological age, the required mental or physiological 
maturity, or even when both parties may be equally precocious. In this 
sense, childhood and pre-puberty are not the suitable periods for 
marriage. The child-spouse, even if a genius or prodigy, is an abnormality 
because before attaining the nubile age, there is another epoch in the per
son's life which is the non-nubile age. Through the course of time, a per
son acquires the age suitable for marriage, which is the nubile age. Given 
the fact that there is an age that is objectively unsuited for marriage, the 
legislator needs to prudently fix the starting point of the nubile age and in 
order to achieve that purpose he can make use of various technical solu
tions. Keeping in mind the world's great ethnic and cultural variety to 
which the canonical norm is addressed, the use of the term "puberty" 
would lead to great differences of interpretation and to applications of the 
term to many different ages, as proven by the diverse times that men and 
woman of different climates and cultures reach puberty. That approach 
would imperil the deference that is due to the objective non-nubile age, as 
shown by the historical oddities of espoused children. Instead of having 
recourse to a concept such as puberty or discretion of judgment, or to 
such a variable fact as the physical power for the sexual act, the canonical 
legislator has opted to draw a borderline marked by a minimal number of 
years which, indicating that there exists in human life an objective non
nubile age, it ensures that the fundamental meaning of the non-age imped
iment is preserved, namely, that there always exists a natural and objec
tively non-nubile age. 
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In contrast with the bottomline that marks the beginning of nubile 
age, consensual capacity refers to something quite different, namely, the 
individual person's possession of the specific freedom required for the 
particular act of consenting, here and now. This freedom, although related 
to the natural human development and to puberty, is not necessarily ac
quired by the mere passage of time, as is the case of nubile age, but it de
pends on psychic factors that can fail to develop, so that the simple course 
of the years is no guarantee of its being automatically acquired. In short, 
the age impediment ceases, in any event, with the simple passing of time 
while consensual capacity is not acquired, nor it does necessarily disap
pear, by the mere course of the years. Nubile age and rational freedom are 
two different things. In a person's natural process of attaining psychologi
cal maturity, there is a time component or "normal age" when the capacity 
to consent to marriage is acquired, but this normal time for acquiring dis
cretion of judgment, as well as the ability to assume the marital duties, 
should not be confused with nubile age or with the specific meaning of the 
term "age" in the expression "nubile age" and its corresponding impedi
ment. Consequently, the ways to determine the impediment of nubile age 
of c. 1083 cannot be simply transferred to c. 1095 in order to measure the 
capacity for rational freedom of the person consenting. Specifically, nu
bile age, in itself, does not guarantee sufficient use of reason, discretion of 
judgment, or capacity to assume the marital duties, and it cannot be used 
as an essential component of the ways to measure consensual capacity. 

f) The former classifications of mental illness and disorders and 
the new juridical categories 

The expressive and novel arrangement of the text of c. 1095 is taken 
from the notion of consent seen as a specific act of the will which, com
pleting the contracting party's interior process of free rational will, is di
rected to actualise, here and now, the entire essential structure of a 
specific marriage. The canon has not been inspired by the notions and cat
egories of mental health and its anomalies or illnesses as classified by the 
clinical psychological sciences. The source of c. 1095 is, rather, the tradi
tion of canonical doctrine on the voluntary nature of consent and on the 
essential structure of true marriage. This explains why the final text of the 
canon did not include such expressions as "mentis morbo aut gravi pertur
batione animi" or "gravis anomalia psychica" found in the prior provi
sional writings of nos. 1 and 3. Such legal expressions strongly favoured 
the tendency to see the psychic dysfunction as the cause of nullity. 

This important change of approach made certain technical termino
logy obsolete. Indeed, before the new Code, canonical doctrine and juris
prudence used to classify the defects and disorders of the mental faculties 
according to a triple division inspired by c. 2201 (CJC/1917). In the first 
place, under amentia habitualis there were included those mental anoma
lies and dysfunctions that were total and permanent, and within this cate
gory a distinction was made between amentia totalis which deprived a 
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person of reason on all aspects of life and, therefore, also for marriage, and 
amentia partialis which affected only certain aspects of a person's life; 
the latter would incapacitate a person for marriage only when it affected 
his or her matrimonial life, and for this reason it was known as insania in 
re uxoria. In the second place, mental dysfunctions of a transitory charac
ter ( mentis exturbatio) which would totally deprive the person of the nor
mal use of the mental faculties but, contrary to amentia totalis (habitus 
morbosus), only during a transitory or momentary period (actus morbo
sus); consequently, a transitory mentis exturbatio would incapacitate a 
person only when the act of contracting had been carried out under that 
transitory disorder. In third place, so-called feeblemindedness (mentis 
debilitas) would apply to a person with an imperfect use of reason; it 
could be congenital or acquired as well as permanent or transitory. For this 
mental deficiency to imply consensual incapacity, it should be sufficiently 
serious for an habitual deprivation in the person of the discretion of judg
ment proportionate to marriage consent at the moment of eliciting it. 

As is evident, the former categories and even terminology were di
rectly inspired by the symptomatology of mental illness understood as par
tial or total, permanent or transitory, and ultimately as curable or 
incurable. Constant developments in the fields of psychiatry and psycho
pathology in the twentieth century, some of them quite spectacular, have 
changed how symptoms are defined, their etiologies interpreted, and 
how diagnosis, prognosis and treatment, especially medication, are 
administered. These, in tum, prompted important changes, discrepancies, 
and uncertainties in doctrine and jurisprudence concerning the illnesses 
and dysfunctions that could incapacitate a person for marriage. The issues 
of lucid intervals, latent disorders, progressive dysfunctions, or psycholog
ical affective disorders or disorders of orientation and of sexual inclina
tions not unanimously classified as mental illnesses and not fitting within 
the framework of the traditional canonical classifications, became polemi
cal issues not definitively resolved to the satisfaction of all involved. 

With the promulgation of c. 1095, which formulated the sources of 
consensual incapacity and the three criteria of measuring its existence or 
in existence by means of the notions of "lack of sufficient use of reason," 
"serious defect of discretion of judgment, " and "inability to assume the es
sential duties of marriage," it should be understood that c. 1095 reorga
nizes the new criteria of measuring capacity according to principles and 
concepts of an exclusively juridical meaning. For this reason, "it is impor
tant that categories belonging to psychiatry or psychology should not be 
automatically transferred to the field of canon Law without making the 
necessary adjustments which take account of the specific competence of 
each science".3 

3. JOHN PAUL II, All. Ad Romanae Rotae auditores simul cum officialibus et advocatos 
coram admissos, anno forense ineunte, January 25, 1988, no. 6, in AAS 80 (1988), p. 1182. 
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The first practical consequence of the new norm of c. 1095 is the 
abrogation of the previous classifications, excessively linked with the 
categories of mental illnesses and the changing and polemical views of 
those classifications by psychiatry and clinical psychology. The second 
practical consequence is that the interpreter should not read the norma
tive criteria of the current c. 1095 from the former viewpoint and try to 
adapt the old classifications of mental illnesses-amentia, insanity in re 
uxoria, transitory mental disturbances, or feeblemindedness-to the cate
gories of insufficient use of reason, serious defect of discretion of judg
ment, or inability to assume the essential conjugal duties, as if the text of 
c. 1095 had been a mere terminological change and as if the exegesis of 
the new text would simply consist on seeking concordance and adaptation 
between the old and the new classification. If one's interpretive approach 
to c. 1095 were limited simply to establishing a way to reconcile the old 
and the new terminology one would totally undermine the legislator's in
tention. 

g) Internalfreedom, affective maturity, and lucid intervals 

A fragile self-mastery of a person's internal freedom and an affective 
and emotional immaturity are of particular interest among those factual 
circumstances which can serve as an incubator for the worsening of a re
lationship which can ultimately lead to an inability, on the part of one or 
both parties, to assume. None of those situations is a cause of nullity, as is 
evident in the three paragraphs of c. 1095 and from the distinction be
tween psychic cause and defect of capacity. Nevertheless, a fragile posses
sion of interior freedom, as well as affective immaturity, can frequently be 
psychic causes of consensual incapacity, as shown by experience. 

Before and after the restructuring of how consensual capacity is 
treated in c. 1095, it was not uncommon to allege either lack of interior 
freedom or affective immaturity as causes of nullity. In light of the current 
c. 1095 it appears, however, that recourse to such factors would techni
cally be incorrect. Third party threats ( understood according to the re
quirements for force and grave fear in c. 1103) can deprive one of the 
liberty necessary to perform acts of one's own and make one function with 
such a degree of self-alienation that an action can in no way be considered 
as free and voluntary. In addition, it can also happen that, without meeting 
the requirements of c. 1103, a person may suffer such consternation as to 
become incapable of the process formed by the sequence of motivation, 
deliberation, choice, and execution of the consent other than in terms of 
interior self-alienation such that we cannot recognize that act as proper to 
the person, that is to say, as an act proceeding from the person's free will. 
Starting with the premise that it is not normal for a person confronted by 
some internal or external events to suffer such interior shock as to seri
ously lose self-mastery over his or her voluntary acts, the psychic cause 
may or may not produce, from the juridical point of view, a lack of suffi
cient use of reason at the moment of manifesting the nuptial sign, or a 
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serious defect of discretion of judgment, or an inability to assume. The 
facts may show a real psychological fragility which may not, however, con
stitute a psychopathology statistically verified by psychiatry. However, 
faced by an evident loss of freedom by reason of the interior consterna
tion, the interpreter should proceed to examine the reasons for the exist
ence of this anomalous fragility, its relation to the internal facts (the 
perceptions, sensations, feelings and emotions that caused the pertur
bance) as well as to the external facts, and then try to determine which as
pect of the party's rational freedom of consent has become affected 
causing its lack (that is, the three causes of nullity under c. 1095, the as
pect of sufficient use of reason, or the aspect of the needed proportionality 
between discretion of judgment and the mutual giving and accepting of the 
rights and duties in establishing the bond, or that other aspect consisting 
of a person's ability to oblige himself or herself to those duties). In short, 
the lack of internal freedom is indeed a psychic cause which, however, can 
be included within any of the paragraphs of c. 1095 depending on which 
particular aspects of free wilfulness of consent was, in fact, deficient. 

The same should be said about so-called affective or emotional im
maturity. If it does exist, this condition may or may not cause a defect of 
capacity although it is rare, but not impossible, for situations of emotional 
or affective immaturity to deprive a person of sufficient use of reason. Ex
perience shows, however, that a connection frequently exists between 
emotional immaturity and a person's fragile self-mastery in the use of free
dom; a person's lack of control of his or her disproportionate, unstable, or 
contradictory emotions may often reach a point of depriving one of that 
self-mastery needed to give and to accept the marital right-duties, or to as
sume one's own future as spouse in terms of future obligations. If that oc
curs, the condition can be included within c. 1095 as a serious defect of the 
discretion of judgment if the immaturity affects the capacity to establish 
the bond here and now, or as an inability to assume if the immaturity de
prives the subject of the capacity to project the conjugal duties towards 
the future. In this second eventuality, immaturity prevents the person from 
perceiving and living in any other time but the present moment, thus being 
incapable of the continuity and of the power needed to persevere into the 
future, which the act of assuming the essential duties requires; that is to 
say, the requirement of the act of assuming to include the future imple
mentation of those duties as a real possibility of his or her present will. 

In regards to the old question of lucid intervals, the matter should 
be resolved under the light of that distinction to be made between psychic 
causes and causes of nullity implied in the text of c. 1095. A lucid interval 
is not part of the juridical notion of consensual capacity, nor is the expres
sion unanimously accepted today by the medical sciences as a clinical 
condition susceptible of diagnosis and prognosis. We need, then, to re
member those aspects of the voluntariness of consent and of marriage as 
object of consent. From the point of view of sufficient use of reason for 
the act of forming the nuptial sign, the degree of voluntariness that is 
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required at the moment of consent renders irrelevant the fact that the per
son may be enjoying a lucid interval, since the person with that sufficient 
use of reason would be perfectly capable of the act of consent. However, 
matters are quite different when it comes to evaluating the intermittence 
of the psychic cause in relation with the other two nullity grounds of 
c. 1095. Certain intermittent anomalies are perfectly compatible with a 
contracting party's required discretion of judgment and capacity to estab
lish a marriage, while in other types of intermittent maladies the person 
going through a lucid interval may still not be able to attain the required 
degree of discretion of judgment. However, the notion of intermittence 
and lucid intervals collides directly with the continuous and permanent 
(not intermittent) character of the essential conjugal duties to be mutually 
assumed, so that when the psychic cause does disable a persons from the 
power to assume, here and now, a future without any intermittence in the 
real possibility to fulfil the essential conjugal duties, then we are facing a 
consensual incapacity as included in c. 1095,3°. 

h) The requirement of antecedence and pre-existing psychic cause 
and its significance in the assessment of incapacity 

In a certain sense, consensual capacity means that a person pos
sesses at the time enough energy of the will to effect the "big bang" of 
marriage. It consists of giving rise to a principle, essentially complete yet 
chronologically at an early stage of development, so that, once a marriage 
has been initiated, it no longer requires any other generating moment or 
contributing factor. For the marriage in fieri is the generating principle 
that contains the essence and existence of marriage in facto esse. 

Understanding the meaning of the in fieri is the key to determining 
the moment of the capacity or of its defect and, moreover, the decisive 
issue of the antecedence of the cause of nullity with regard to the founda
tional moment of the validity of the marriage. Specifically, this require
ment that the consensual incapacity precede that moment, can be 
summarised by the three following rules: 

First rule: one's sole concern should be that of evaluating whether 
consensual capacity existed or was lacking at the chronological moment 
in which consent was given. For that is the only act and moment capable 
of generating the entire structure essential to marriage. 

Second rule: consensual capacity is not required to continue when 
the marriage has been validly established, consequently, any psychic dys
function or mental illness that may occur after the valid establishment of 
the marital union has no power to destroy the validity of the marriage. On 
the contrary, the obligation for the spouses to remain together stems from 
the rights and duties of mutual assistance, service, and committed part
nership inherent to the end of their common good (regarding those ends, 
see commentary to c. 1 101). 
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Third rule: common to the three criteria for measuring of consen
sual capacity of c. 1095 is the principle that the lack of said capacity can 
invalidate the marriage only if it exists at the chronological moment of in 
which the act of giving consent takes place. In other words, the required 
antecedence is not of one type for the insufficient use of reason, and of 
different type for the inability to assume the essential duties. More specif
ically, one must be suffering an inability to assume at the moment of con
tracting because, as we saw above, it is irrelevant in terms of nullity if it 
had been generated by the unsuccessful dynamics of marital life, even 
when such unhappy common life may cause one or both of the spouses to 
suffer psychic disturbances. 

Furthermore, it is useful to note that, for a person endowed with a 
normal psyche, a valid marriage is, in itself, a good which cannot occasion 
any psychic dysfunction. In the examination of each case, one should 
shun the simplistic recourse of attributing any psychopathogenous factor 
to the matrimonial institution. Objective experience drawn from a pains
taking and genuine investigation of the facts in each particular case shows 
that personal disorders, on the part of one or both spouses, with the mari
tal interaction that may have aggravated those disorders, are the causes 
for the misery and discontent of their common life. Precisely because 
their relationship did not correspond to the expectations of a good mar
riage caused frustrations and tensions which may have produced, by way 
of reaction, psychopathological dysfunctions and sufferings in one or both 
spouses. However, an unhappy and psychologically anomalous marital re
lation does not imply a null marriage, unless one of the contracting parties 
had already been suffering the psychic cause of such distress by at least at 
the time of consent, and when such an antecedent anomaly had influenced 
the contractual act in terms of causing an insufficient use of reason, a seri
ous defect of discretion of judgment, or the inability to assume the essen
tial duties. 

10. Rules for determining incapacity and the expert's report 

The juridical character of the notion of consensual capacity and of 
the ways of measuring its defect implies a distinction between the assess
ment of the defect of capacity, which is the cause of nullity in the strict 
sense, and the assessment of the psychic cause, which is the situation of 
fact that may or may not cause the juridical defect. Between the two no
tions there is an essential difference as well as a causal nexus, as already 
seen, because consensual incapacity needs to be supported by a psychic 
cause that explains it. This is the canonical scenario in which the proof of 
incapacity is to be examined and, especially, the assessment of the psychi
atric expert. The following practical rules should be taken into account: 
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First: proof of consensual incapacity requires, above all, definition 
of the psychic nature of the cause, as it may affect each contracting party, 
by offering proof of its nature, its concrete effects on the contracting 
party, and its antecedence to the wedding. 

Second: it is essential to prove the specific nexus of proportional 
causation between the cause of psychic nature and the defect of consen
sual capacity being invoked as the cause of nullity. This requires to specify 
the juridical aspect of voluntariness of which the contracting party has 
been deprived, and to determine the specific content of the nuptial sign 
that has been affected, or the specific right-duty (in singular or plural) 
over which the party lacks capacity to give and accept, or to assume. 

Third: the proof must offer the person's biographical data and its 
chronological sequence, and it should demonstrate the areas of personal, 
conjugal, family, social, and occupational activity affected by the psychic 
cause. This is to be done by proving specifically, as facts, the actions, the 
conduct and the behaviour that evidence the incidence, as well as the de
gree, of the psychic cause on the person's capacity. 

Fourth: the expert's proof should be logically inserted within the fac
tual and chronological biographical account, which means that the alleged 
psychic causes need be offered together with their vital manifestations 
and not just as technical data copied from the expert's report; it also 
means that, unless appropriate arguments are given, the expert's report 
drawn during a suspect or litigious time must not contradict the facts con
tained in other documentary proof, including the confessions of the par
ties and the testimonies of witness, and especially the testimonies of those 
persons who had been close to the party during the different stages of his 
or her life. Indeed, "if nothing more is done than a descriptive analysis of 
the different ways of behaving, without seeking their dynamic explanation 
and without attempting a comprehensive evaluation of the elements 
which make up the personality of the subject, the analysis of the experts 
leads to one single predetermined conclusion. In fact, it is not difficult to 
see within the contracting parties infantile and conflicting aspects, which 
in such a situation become inevitably the proof of their abnormality. It 
may, in fact, be a case of persons who are substantially normal but who 
have difficulties which could be overcome were it not for their refusal to 
struggle and to make sacrifices".4 Hence the probative importance, be
cause of their contextual congruency, of those events that have occurred 
at a unsuspected time and have left a clinical trail of testimonies and opin
ions of doctors, psychologists, or psychiatrists. 

Fifth: when there is no real possibility of proving the psychic cause 
and its nexus with the defect of capacity in a biographical and chronologi
cal sequence, proof should be offered about the reasons why that has not 

4. JOHN PAUL II, All., January 25, 1988, cit., ibid., p. 1183. 
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been possible. Doubtless, in those situations the reports contributed by 
the parties of the case and those by an expert appointed by the tribunal it
self, become very important, due to the lack of other probatory means, but 
those reports should be offered with the knowledge that the examination 
of the person and the experts' reports are not sufficiently supported by 
eyewitness testimonies about the person's actions and behaviours when 
those events occurred. The judgment about the antecedence and the cau
sality of the psychic cause in relation with the alleged lack of capacity 
must be carefully reached in those situations because it often happens 
that, towards the end of a stormy relationship, dysfunctions and imbal
ances of many various types appear in the spouses' psyche, and those 
anomalies cannot be gratuitously and without further qualification attrib
uted to the infieri. 

Sixth: it is not the experts' function to determine the cause of nullity, 
but to confine their work to the diagnosis, aetiology and prognosis of the 
psychic cause. The assessment of the defect or existence of capacity, as 
cause of nullity, is a juridical evaluation that concerns the judge alone. 
It is, then, inappropriate to ask the expert to directly pronounce on the ex
istence or inexistence of sufficient use of reason, discretion of judgment, 
or inability to assume because such expressions have a canonical meaning 
which have no corresponding clinical meaning and, even if the expert may 
know their juridical significance of the terms, the judge is the one who 
continues to evaluate the existence or non-existence of the cause of 
nullity. From this it follows that the judge -in principle- can decide in 
favour of a defect of capacity according to c. 1095 without the assessment 
of the expert which may not even be part of the acts of the case. However, 
except for the impossibility of obtaining the clinical assessment, it would 
be imprudent of the judge to do without the expert's valuable contribution. 

Seventh: the application of any of the causes of c. 1095 without evi
dence to prove the failure of common married life due precisely to the 
specific antecedent incapacity invoked ( especially when it is been about 
the serious defect of discretion of judgment or of the inability to assume 
the essential marital duties) indeed off ends common and juridical sense. 
Perhaps in such a case it would be advisable to reconsider the judicial 
evaluation, in order to specify better the weight of proof necessary to 
overcome the presumption of c. 1060, and possible gaps in the instruction 
of the case. 
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1096 

Tit. VII. Ch. IV. Matrimonial Consent c. 1096 

§ 1.  Ut consensus matrimonialis haberi possit, necesse 
est ut contrahentes saltem non ignorent matrimo
nium esse consortium permanens inter virum et mu
lierem ordinatum ad prolem, cooperatione aliqua 
sexuali, procreandam. 

§ 2. Haec ignorantia post pubertatem non praesumitur. 

§ 1. For matrimonial consent to exist, it is necessary that the contracting 
parties be at least not ignorant of the fact that marriage is a perma
nent partnership between a man and a woman, ordered to the procre
ation of children through some form of sexual cooperation. 

§ 2. This ignorance is not presumed after puberty. 

SOURCES: § 1: c. 1082 § 1 
§ 2: C. 1082 § 2 

CROSS REFERENCES: 

COMMENTARY 

Pedro-Juan Viladrich 

I . DOCTRINAL PRESUPPOSITIONS COMMON TO CC. 1096-1 100 

1. The conjugal choice and the process of forming marriage consent 

Matrimonial consent has a time of manifestation and a time of forma
tion. Manifesting consent takes but an instant; forming consent is a pro
cess of generating it through a time period in the life of the spouses-to-be. 
Manifestation and formation of consent are not impenetrable time com
partments but different moments in the person's one biographical process. 
The manifestation of consent culminates the prior stage of forming it, and 
for this reason, the elements that control a particular manifestation of 
consent, be they normal or not, are most often generated throughout con
sent's formative process. A careful examination of the concrete formative 
process of marriage consent is, therefore, of fundamental importance in 
order to attain certainty concerning the validity or nullity of any matri
monial case. This is applicable to all grounds of nullity and is particularly 
useful for those situations contemplated in cc. 1096-1100 in which the for
mation of consent follows a distinct sequence, namely a process by which 
the intellect offers to the will the object of consenting. 
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In reference to the contribution of the intellect to the formation of 
matrimonial consent, we should first note that the "choice of spouse," 
which is the core of the formative process of marital consent, consists of a 
two-fold choice: choosing the particular person and choosing marriage 
with that person-"! want to marry you". It is rather evident that in order 
to form that two-fold choice, a person must have a true knowledge of the 
particular future spouse and of the particular union one wishes to estab
lish-"! know I want to marry you". Consequently, at the core of the pro
cess of forming marriage consent (the volitional dimension) there takes 
place a process of maturation of knowledge (the intellectual dimension) 
about the spouse- to-be and about the matrimonial institution. The very 
purpose and meaning of that time period which in ordinary language we 
call "courtship," and of the corresponding pastoral preparation for mar
riage, is to acquire the sufficient degree of knowledge necessary to be able 
to consent to marriage. 

Taking one step further, we should add that, while regulating the re
lations between intellect and will (i. e., between knowing and willing), 
cc. 1096-1100 define the nucleus of the true matrimonial object which 
the intellect offers to the will so that the contracting party may be able to 
will what he/she knows and, by willing it, he/she may effectively give a 
valid existence to marriage. This also implies that those canons protect 
the process of "conjugal choice" (by which one wishes to be united in mar
riage) in so far as this is a process of acquiring and attaining a measure of 
true knowledge about the future spouses and about marriage, that is to 
say, a knowledge about the concrete object intended by the act of consent. 
This knowledge is the specific contribution of the intellect which is 
needed for a true voluntary decision to exist. 

2. Particular marital goods protected by the canons 

In each canon which typifies the cause of nullity, there exists in itself 
the defense of a particular aspect of the canonical notion of marriage. By 
articulating this particular aspect of marriage, whose absence precisely 
constitutes the nucleus of the cause of nullity, the doctrinal basis of the 
cause of the nullity is identified. In this way, the code avoids the risk that, 
in the process of studying the pathology of consent that teaches what mar
riage is not, we may forget what marriage actually is. While delineating the 
type of ignorance, error, and deceit that cause the nullity of marriage, 
cc. 1096-1 100 protect the juridical good implied of the nucleus of true 
knowledge that ought to be correctly generated and attained by the process 
of forming the "conjugal choice". Since this is the nucleus of true marital 
knowledge that must be intended by marital consent, it is an essential part 
of valid consent. From this perspective, then, the legislator shows, sensu 
contrario through the invalidating effects of cc. 1096-1100, a very impor
tant aspect of the canonical notion of marriage, namely, that the marital 

1268 



VILADRICH Tit. VII. Ch. IV. Matrimonial Consent c. 1096 

union is also a union through knowledge and for this reason, the validity 
of the consent requires a foundational core of true conjugal knowledge. 

The community of life and love that expresses the truth about mar
riage involves an essential relationship of true reciprocal knowledge. The 
spouses' mutual self giving and acceptance in marriage consent implies a 
mutual recognition, and their mutual communication of life and love 
within the bosom of marriage involves also mutual knowledge. At the mo
ment of establishing marriage, in order for a valid consent to exist, it is 
enough that there exists an authentic minimal core of conjugal knowl
edge. This initial amount of knowledge is sufficient when, although mini
mal, it contributes to the will of the contracting parties a primary conjugal 
meaning. But this initial amount of conjugal knowledge, although minimal, 
needs to be authentic in order to give rise to valid marriage consent. 
Throughout the particular vicissitudes of each married life, the spouses 
can develop that true embryonic knowledge which is enough to bring into 
existence their conjugal life. This can be in different degrees of knowledge 
and intimate identification; but this does not need, not even to reach its 
highest peak, to establish a new consent for their marriage. It is enough to 
have made that initial amount of knowledge to develop. 

From this perspective, we can now better understand that canonical 
marriage is not an external social institution which, being extrinsic to the 
human person, consists of an impersonal allotment of roles mere result of 
necessities and of the conditions of the changing socio-economic and cul
tural forces among persons. Nor are the persons getting marriage re
garded as isolated individuals dimly hoping that fate, rather than the very 
truth of the marriage institution, may provide them with a good compan
ionship. On the contrary, marriage is, from its foundational moment, a 
vital project of intimate and mutual recognition of the spouses in the truth 
of marriage: the aim of knowing each other in order to love each other, 
and of loving each other to know each other in truth is an essential di
mension of marriage seen as an intimate community of life and love due to 
both of the spouses in justice. This is one of the reasons, and not the only 
one, why canonical marriage is an interpersonal communion between the 
spouses. The identification and promotion of the notion of marriage that 
characterises canonical tradition is one of the aims that underlies 
cc. 1096-1100 and which should be used as the hermeneutical key to inter
pret these canons. This is the notion that marriage is a life-long project of 
progressive growth in the spouses' reciprocal conjugal knowledge which, 
developing from a embryonic nucleus of initial truth, has to be differenti
ated from those other unions that lack the initial core of conjugal truth be
cause of ignorance, error or deceit. 
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3. Common hermeneutical criteria 

Before examining each canon, and in particular cc. 1096-1100, it 
seems opportune to point out some common interpretative presupposi
tions. 

a) The fundamental reason why consent is the only efficient cause of 
marriage resides in its nature of voluntary act. In other words, the act of 
the intellect does not, by itself, contain the efficient force of consent; this 
efficient power is contained, rather, in the act of the will. Consequently, all 
those anomalies, limitations, and deficiencies of the intellect which, ac
companying the generation and manifestation of a particular consent, 
do not affect the will and, consequently, do not irremediably impede or 
corrupt the wilfulness of the act, are legally irrelevant. The text of 
cc. 1096-1 100 refers to the intellect and its anomalies on the basis, how
ever, of the principle that those anomalies never invalidate consent by rea
son of their being anomalies of the intellect, but only by reason of 
seriously hindering or corrupting the wilfulness of the act of contracting 
and only in such cases because the efficient cause of marriage is not the 
intellect but the will. 

b) The fact that a deficiency or anomaly of the intellect may not af
fect the wilfulness of the act in some cases but irremediably ruin it in oth
ers implies, on the one hand, that in the structure of the human act there 
is, without any doubt, a relation between the operations of intellect and 
will so that the latter cannot act without a communication from the intel
lect; it implies, on the other hand, that between the proper object and 
function of each faculty, the relationship is not always necessary and con
current because there can exist many deficiencies in the act of the intel
lect which, in fact, do not impede the full wilfulness of a particular act. 

The human will possesses a dosage of independence vis-a-vis the 
acts of the intellect and in relation to those objects which, acting as moti
vating appetites, operate more through the medium of the bodily senses 
and less through the intellect. The human being is free to act against his or 
her ideas and desires without any hindrance or decrease of the wilfulness 
of the act (and some times even increasing that wilfulness). Also, from the 
perspective of the knowledge that precedes the act, the person continu
ously becomes involved in vital voluntary choices that normally take long 
periods of time or even a lifetime to be realised ( choosing a profession, 
having a child, getting married); that is to say, the person becomes identi
fied with future realities about which one cannot possess a full and per
fect knowledge at the moment of choosing voluntarily. If the wilfulness of 
an act were to necessarily depend on a full and perfect knowledge of the 
object wanted, the human being, who is in continuous process of becom
ing through the passing of time, could never act voluntarily. For this rea
son, the wilfulness of the human act is compatible with the imperfect 
and partial knowledge of the object chosen. In short, matrimonial consent 

1270 



VILADRICH Tit. VII. Ch. IV. Matrimonial Consent c. 1096 

understood as the contracting party's act of the will that causes a marriage 
to exist can be a perfectly voluntary act even when the party's knowledge 
of the marital object may, at the same time, be imperfect and partial. 

c) The reason why the will has a certain dosage of independence 
from the intellect is that human beings become differently implicated in 
the act of their intellect or in the act of their will. This is of decisive impor
tance for the understanding of the relationships between intellect and will 
in the formation of valid consent according to canonical doctrine. The act 
of the intellect, even when it elaborates a true concept, is not the thing 
known but only a fitting idea of that thing. Besides, true ideas perfect a 
person's intellect but not necessarily the person as such, for the human 
person is not identified with his or her ideas and is not perfected, there
fore, by those ideas but rather by his or her voluntary acts. The will, how
ever, implicates the person to become the subject or master of his or her 
own acts, for by the power of the will, the human being becomes so in
volved in the action as to be its author, its master and the one responsible 
for it. This power of becoming an intrinsic part of one's own acts, as their 
author and as the one responsible for them, is what we call "will," and the 
manner of being involved in the act as its original author, master and the 
one responsible for it, is what we call "wilfulness of the act". 

In that sense, while the intellect elaborates ideas that are different 
from the thinking subject, as well as from the object thought, the will is 
the faculty by which one becomes part of one's own acts. It is a power, one 
may say, to turn a biography into an autobiography. While the truth of an 
idea consists of its adequacy with the thing without the subject becoming 
the thing itself, the wilfulness of an action is not the adequacy between the 
person's psychological experience (self awareness) and the action and 
without the subject becoming the action itself. This is why a person's psy
chological awareness of the wilfulness of his or her acts, in so far as that 
awareness is an act of the intellect, is not to be confused with the wilful
ness of the act itself (cf. c. 1100). The latter, rather, is that intrinsic and 
substantial quality of an act by which the act is my own, and by which I am 
the author, master, and the one responsible for it, since it is I acting. The 
will is the faculty by which I become, in and by myself, the owner or mas
ter of my own acts. 

d) For a person to be able to originate such a wilful act and to know 
that it is oneself acting, the person needs a certain prior knowledge of the 
intended object. Without that prior knowledge, the author of the act can
not be aware of being implicated in the act as its author and as the one re
sponsible for it. The intellect is the faculty that offers to the person the 
necessary knowledge of the object intended and, in this sense, there can 
be no wilfulness in an act without a prior knowledge of that object: nihil 
volitum quin praecognitum. However, the intellect can not offer a perfect 
and complete knowledge because it is not the thing itself; it is sufficient 
for the intellect to present only an essential nucleus of the concept of that 
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thing. On this cognitive presupposition, even if minimal but true, the will 
can entirely implicate the person in the action, if the will so wishes, in 
such a way that the action is not more or less his action, and the person is 
not more or less responsible for it in relation with the dosage of truth of 
the object presented by the intellect. Rather, the act is totally the person's 
own act and the person is fully responsible for it. 

The distinction between the object that is imperfectly known but 
perfectly willed is fundamental in canonical teaching about the contribu
tion of the intellect to the act of the will in the formation of marriage con
sent. The distinction is based on the will's independence (freedom) from 
the intellect, which allows the person to be implied entirely in an act (full 
wilfulness) known only partially by the intellect, although truly (minimal 
but true knowledge). While the truth of the intended object, as known by 
the act of the intellect, is partial and imperfect, the wilfulness of the ac
tion, as "my action, " can be whole and complete. Such is the meaning of 
the so-called perfectly elicited act of the will. In short, matrimonial con
sent, as act of the will, needs the prior intellectual contribution of the in
tended object which, known as a concept, should contain a minimal 
nucleus of true knowledge about the future spouse and about the matri
monial institution. If that minimal core is lacking, the person cannot be 
implied in what the intellect cannot not offer; if it is erroneous (not true), 
the person cannot recognise the act as his or her own because it is not the 
object known, even though he or she may be externally imputed with its 
authorship and responsibility; if the contracting parties possess the essen
tial nucleus of true knowledge about themselves and about the marital in
stitution, the remaining imperfections, things unforeseen anomalies, and 
deficiencies in their knowledge are irrelevant, because they do not impede 
in any way the complete wilfulness of marriage consent. It is the legisla
tor's role to define, in accordance with divine natural or positive Law and 
with the aid of jurisprudence and doctrine, the essential core of true mat
rimonial knowledge as well as those situation in which that true knowl
edge may be lacking or may be corrupted thus being the cause of the 
nullity of consent. 

4. Types of ignorance and error and their terminology 

When introducing the common hermeneutic criteria for cc. 1096-
1100, we have emphasised that, from the viewpoint of the contribution of 
the intellect to the will, the process of "conjugal choice" is the marrow of 
the formation of consent (see above, no. 1) and that this process contains 
a double sequence: the choice of the particular person as spouse, and the 
choice of the matrimonial institution ("I know I want to marry you"). The 
object that the intellect contributes in each sequence is, on the one hand, 
the knowledge of the other person as spouse-to-be, and on the other hand, 
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the knowledge of marriage as the specific institution that one desires to 
establish. At the moment of contracting validly, those two sequences are 
integrated in one consent ("I give myself and I accept you as spouse"). 
During the process of formation of that "conjugal choice, " however, the 
two stages are not synchronised and each one can be affected by igno
rance and by particular errors. 

Depending on whether error affects the choice of the spouse or the 
choice of the matrimonial institution, we ought to distinguish between 
error of fact (error facti) and error of law (error iuris). In turn, the error 
of fact can affect the person's physical identity ( directly or indirectly 
through a quality that identifies the physical person) or the spouse's quali
ties and, in the latter case, the error can be simple (irrelevant) or qualified 
(invalidating) which is subdivided in plain or proper (the subject is re
sponsible for the error) and deceit or fraud (the subject is not the mali
cious cause of the error). The error of law can refer to the substance of 
marriage or it can refer to a quality of marriage ( unity, indissolubility, sac
ramental dignity). 

Canonical doctrine makes use of the category known as obstative or 
substantial error which comprises the error about the person's identity 
and the error about the nature of marriage: in both situations there lacks 
that minimal cognitive element for wilfulness to exist. Contrariwise, the 
error which does not affect the substance of the marital object is the so
called error-vice or accidental error which, involving a mistake only about 
the qualities of marriage or of the spouse, it allows for wilfulness. Acci
dental error does not invalidate consent ( simple error) unless it gravely 
affects the marital object desired by the will of the contracting party ( qual
ified error). 

Finally, within the general category of accidental error, the distinc
tion is made between antecedent error ( or error causam dans) and con
comitant error. Antecedent error is the one that, appearing before the act 
of will, is characterised above all by referring to a quality that was the 
main motivation for the person to resolve to contract marriage, and to 
such a point that, had the contracting party known the truth about the 
quality, he or she would not have thought of marrying and would not have 
resolved to marry. Concomitant error is that which, appearing chronologi
cally alongside the act of consent, refers to a quality that was not the main 
motivation for marrying so that, had the party known the truth about the 
quality, he or she would have still married. In order to better understand 
the traditional discipline contained in the previous distinction, one must 
remember that to consent, seen as an act of the will whose object is to mu
tually give and accept each other, here and now, in marriage ( cf. c. 1057) is 
not to be confused with the motives that lead a person to consent, even 
with those that may be said to be the principal and stronger motives, nor 
with those acts of will which, being voluntary decisions, ref er to the con
sent to be given in the future and do not constitute consent in the present 
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tense. Keeping those distinctions in mind, one must not forget either that a 
motivating quality can go through the entire process of forming a particu
lar consent and become a principal part of the direct object of the will to 
marry in the present tense, in which case, the error on that quality that has 
become inlaid in the object of consent will affect the integrity of consent 
itself. 

Having seen the common presuppositions, let us now proceed to 
consider the specific content of c. 1096. 

IL MINIMAL KNOWLEDGE NEEDED FOR VALID 
MATRIMONIAL CONSENT (C. 1096) 

1. Presuppositions contained in the norm 

In c. 1096 § 1, the legislator formulates the minimal amount of knowl
edge about the matrimonial institution that the contracting party must 
have in order to be able to give consent. As we have already said in the 
previous pages (see above, I, 3, a), the efficacy of the act of consent re
sides in its being a voluntary act. The will, however, is in itself blind and 
needs the prior contribution of the intellect, which is the faculty that pro
vides that knowledge, even if minimal, concerning the nature of marriage. 
Without this contribution of the intellect, the will cannot determine itself 
in a conjugal direction because, lacking the minimal apprehension of the 
object, it cannot move itself toward it. Canon 1096 § 1, therefore, presup
poses the intervention of the intellect in the formation of marriage con
sent and its contribution of the cognitive element needed to the wilfulness 
of the act of contracting marriage. This follows the classic principle that 
nihil volitum quin praecognitum which implies that, lacking the minimal 
knowledge of marriage, there is an impossibility for the will to elicit an act 
of marriage consent rather than a vice or anomaly of the act of consent, 
because there is a total absence of conjugal object to consent to. This is 
the specific literal meaning of the canon which states that for matrimonial 
consent to exist, "it is necessary that the contracting parties be at least 
not ignorant . . .  " This impossibility to consent, because of lack of matri
monial object, can be originated by ignorance or by substantial error 
either of law or of fact. Ignorance and substantial error of law are formu
lated in 1096 § 1, while substantial error of fact (error in the person) is 
properly contemplated in c. 1097 § 1. 

Ignorance and error are different types of anomalies of the cognitive 
function of the intellect, but they coincide in producing the same invali
dating effect. Ignorance is the complete absence of knowledge, or lack of 
the minimal knowledge needed for the wilfulness of consent to have an 
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object; the contracting party who is ignorant may be or may become 
aware of being ignorant. Error, on the other hand, implies a cognitive con
tent and a false judgement or a mistaken estimation of marriage, but when 
this cognitive content is so false as to involve the minimal knowledge 
about marriage, a complete lack of matrimonial object follows and con
sent is then impossible. Contrary to the situation of the person who is in 
ignorance, however, the person in error is not aware of the error because 
she or he is convinced of being right. 

In spite of all those differences, canonical doctrine understands that 
ignorance and substantial error iuris coincide in their practical effect. 
The reason is the following: the person who ignores the nature of marriage 
is either devoid of any knowledge about it or fills that vacuum with a 
substantial error. In either situation, the person lacks the prior cognitive 
element needed for marriage consent which, therefore, cannot exist. In 
turn, when somebody errs substantially on marriage, a fundamental igno
rance about it underlies the error and the person lacks, for all practical ef
fects, the necessary cognitive element needed for consent to exist. 
Consequently, it is necessary to understand that, although the literal 
tenor of c. 1096 seems to refer only to ignorance, the canon also includes 
the substantial error of law. 

2. Defining the minimal amount of knowledge needed for a valid 
marriage 

The key to this canon is the definition of the minimal matrimonial 
knowledge on the part of the contracting party. For the correct interpreta
tion of the canon, it is very important to realise that in this norm, the legis
lator refers to the intellect as it offers its cognitive contribution to 
marriage consent. The legislator's intent is to define, in the most exact 
possible way, the minimal cognitive contribution of the intellect that is 
needed for marriage consent to exist. The legislator does not in any way 
intend, in this canon, to define marriage as the object of the act of will 
and, in this sense, there is no collision among the definition of marriage 
in c. 1055, the definition of the object of the consent, as act of will, of 
c. 1057 § 2, and the formulation of the cognitive minimum of c. 1096. 
As we saw (see above, I, 3), the intellect is in some ways independent 
from the will and both intellect and will address the same object in differ
ent ways: through the act of the intellect, the person cannot apprehend the 
thing in itself but only its concept (which, being true, is always incomplete 
in relation to the thing itself). Through the will, however, the person can 
be implied entirely in the object as its author and as the one responsible 
for the act. Canon 1096 does not seek to define marriage as the object of 
that act of will of the contracting parties by which the parties become 
spouses, totally and entirely; the canon seeks, rather to define only the 
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minimal contribution proper of the intellect, for marriage consent requires 
only a dosage, although an indispensable one, of true knowledge for the 
act to be perfectly and fully efficacious. And so, one can easily understand 
that that minimal knowledge is sufficient, that it cannot be mistaken with 
the content of the cc. 1055 and 1057, and that no contradiction exists 
among the definitions of all those canons. 

It is important to add, contrary to what is oftentimes affirmed, that 
minimal knowledge does not mean confuse, vague, obscure or undefined 
knowledge, frequently these are the characteristics in which ignorance or 
the substantial error of law are manifested. Rather, it ought to be ex
plained that, in the first place, the traditional expression used by c. 1096 
§ 1 ( "i t  is necessary that the contracting parties be a t  least not  
ignorant ... " )  refers to that minimum which is not a discursive and con
ceptual type of knowledge and, by no means, a technical one. It is not a 
knowledge endowed with cultural, linguistic or grammatical quality in its 
expression. What matters is that the contracting party should possess that 
knowledge, even if he or she may not be able to expresses it with the 
terms that the canon uses to define that knowledge. The best way to dis
cover if the person has that basic knowledge is not so much through 
words employed but through those deeds carried out by the party before, 
during and after the wedding. With that in mind, that knowledge consists, 
in the second place, of a minimal but lucid and precise cognitive percep
tion of the substantial nucleus of marriage. Being a nucleus of knowledge, 
it is perfectible, throughout the matrimonial life, until reaching the neces
sary levels needed for the good progress of conjugal common life, but 
since it also ought to be substantial, this nucleus allows the bond to come 
to exist (for that is what validity means) from that initial moment. This nu
cleus is the minimal measure for both ignorance and substantial error of 
the law. 

Consequently, the legislator understands that, for the validity or ex
istence of consent, it is sufficient that the contracting parties should know 
that marriage is: a) a consortium, that is to say, a type of union that im
plies the spouses' possession of each other (I take this woman, she is my 
wife; I take this man, he is my husband) and the mutual sharing of their 
lives in a common fate and destiny; b) permanent in the sense of its con
tinuous stability as opposed to merely sporadic, casual or transitory rela
tionships, although a strict understanding of indissolubility is not needed; 
c) between a man and a woman in the sense that the conjugal union can 
only exist between persons of the opposite sex; d) ordered to the procre
ation of the children, since it is characteristic of this union the disposition 
to conceive and to take care of the offspring; e) through some form of sex
ual cooperation, an innovating and more precise expression, compared 
with c. 1082 § 1 of CJC/1917 and the debated issue about the degree of 
knowledge about attaining conception. The current discipline points out 
that it is sufficient for the contracting parties to know that, in order to 
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contribute to procreation, all that is needed is a conjunction of the parties' 
genital organs with no need of any other detailed knowledge of sexual in
tercourse. Ignorance or substantial error about any of these elements that 
compose the minimum object of marriage causes the impossibility of con
sent and, through it, the nullity of marriage. 

3. Presumption infavour of the existence of minimal knowledge 
after puberty 

Finally § 2 of this canon, establishes a legal presumption that the 
substantial nucleus of knowledge about marriage defined in § 1 is ac
quired by the time a person has completed puberty, although this pre
sumption is iuris tantum and admits, therefore, contrary proof. With this 
presumption, the legislator confirms the nature of this minimal knowledge 
which consists of a knowledge of connaturality that each person is in
clined to acquire about oneself by the time of becoming able to procreate. 
Being a presumption iuris tantum, the legislator accepts that certain 
personal situations may have impeded or deformed the person's innate 
knowledge on the substance of marriage. The burden of proof, however, is 
on the puber, that is to say, on the man or the woman who has matured to 
the bodily capacity needed for procreation. 
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§ 1 .  Error in persona invalidum reddit matrimonium. 

§ 2 .  Error in qualitate personae, etsi det causam contrac
tui, matrimonium irritum non reddit, nisi haec quali
tas directe et principaliter intendatur. 

§ 1. Error of person renders a marriage invalid. 

§ 2. Error about a quality of the person, even though it be the reason for 
the contract, does not render a marriage invalid unless this quality is 
directly and principally intended. 

SOURCES: § 1 : c. 1083 § 1  
§2: C .  1083 §2 

CROSS REFERENCES: cc. 126, 1055, 1057, 1098, 1101 ,  1 102, 1104 

COMME NTARY ------

Pedro-Juan Viladrich 

1. The issues and the rationale of this canon 

This canon regulates the different effects of the error facti when the 
object of the false judgement is either the identity of the person with 
whom one wishes to contract marriage or the qualities of the same per
son. Error pertaining to the person's quality is also regulated by c. 1098 
which, however, addresses only the error caused by deceit or fraud (see 
commentary to c. 1096, I for the common hermeneutical principles). 

Canonical tradition is unanimous in regarding the person of the con
tracting party as an essential factor of matrimonial consent because the 
una caro that defines marriage means that the marital union consists of an 
interpersonal relationship, or a union of persons in the unity of their na
tures. On the one hand, the person of each contracting party is the subject 
of the bond to be established by the efficient power of each party's will, 
which no other human power can supply (cf. c. 1057 § 1) ;  on the other 
hand, each person ( under his or her specific modality of man or woman) is 
given and accepted as the conjugal object of the irrevocable covenant that 
constitutes marriage (cf. c. 1057 § 2). This two-fold and inseparable pres
ence of the person of each contracting party, as both subject and object of 
the essential structure of marriage, is the fundamental reason why an 
error facti either prevents the existence of marriage, when the error re
fers to the identity of the contracting party, or it affects the marriage in 
some other ways, even to the point of nullifying it, when the error refers to 
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certain qualities of the person. In the latter case, the present code ac
knowledges that the accidental error of fact produces an invalidating ef
fect when the error refers to a quality directly and principally intended 
and when the error is one caused by deceit (fraud). By so doing, the code 
has innovated and restructured the former discipline. 

In order to avoid interpreting the new grounds of nullity under the 
light of problems and solutions already superseded, we should recall, in a 
necessarily synthetic fashion, some important historical precedents that 
can explain the systematic rationale of the present discipline. 

2. Historical antecedents of the "error facti": the debate over cases of 
error regarding the qualities of the person 

In relation with the substantial error of fact, c. 1083 of the 1917 code 
prescribed in § 1 that "error regarding the person renders the marriage in
valid." Nevertheless, concerning the error of fact on the qualities of the 
person § 2 established a very restrictive norm: "Error about a quality of 
the person, even though it be the reason for the contract, does not render 
a marriage invalid unless: 1 ° this error about the quality of the person re
dundant in an error about the person him/herself [error redundans in 
personam]; 2° a free person contracts marriage with another person, be
lieving to be free, but which is a slave, in the full sense of the word [ serva, 
servitu te proprie dicta]."1 The legislator of the 1917 code enshrined in 
that canon two lines of long doctrinal and jurisprudential tradition: on the 
one hand, it accepted without reservations that the error regarding the 
person invalidates consent; on the other hand, the canon strictly pre
served the rule that the error regarding the qualities did not in itself invali
date consent, even when being the cause of the contract; there were 
however two exceptions to the latter: first, the error pertaining to a quality 
which, being the only means to identify the contracting party, would re
bound into a form of error of the person, and second the error pertaining 
to the servile condition of the party. This second one fell into disuse by 
reason of the successive disappearance of slavery. 

A whole series of rather extreme errors of the qualities of the person, 
which wounded the most elementary sense of fairness, did not find peace
ful accommodation in the narrow framework of c. 1083 of the 1917 code. 
That was the case, for example, of such predicaments as marrying a 
woman while not knowing, because of mistake or even deceit, that she 

1. Original in Latin: 1083 § 1. Error circa personam invalidum reddit matrimonium. 
§ 2. Error circa qualitatem personae, etsi det causam contractui, matrimonium irritat tantum: 
1 ° Si error qualitatis redundet in errorem personae; 
2° Si persona libera matrimonium contrahat cum persona quern liberam putat, cum contra sit 
serva, servitude proprie dicta. 
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was pregnant by another man, or of not knowing that she was not a virgin, 
or that the prospective spouse was sterile, suffered from a venereal 
disease, was a delinquent sought by justice, or that the person had other 
children, and so forth. Since it was not possible to include those situations 
into the f attispecie of the error of the person's identity or of the error of 
servile condition, the polemics and the doubts of interpretation, including 
those of jurisprudence, were centred around the meaning of the expres
sion error redundans in personam and about the possible ways of ampli
fying the scope of that postulate. 

Against that background, the rules devised by St. Alphonse Liguori2 

acquired special importance. Attempting to resolve long-standing disputes 
derived from doubts of interpretation of the texts of St. Thomas Aquinas 
and Thomas Sanchez on the matter, the rules of St. Alphonse defined three 
variants of error redundans. The first established that there is redundant 
error when the person's quality has the nature of a condicio sine qua non 
so that the absence of the condition would cause the failure of a marriage 
consent that had remained in suspense pending the verification of the con
dition. The second rule, derived from Sanchez's restrictive interpretation, 
understood that redundant error existed when it referred to a quality that 
served as the only means of physically identifying the person of the con
tracting party. Finally, the third rule established that if the party consented 
directly and principally to the quality and only indirectly and secondarily 
to the person, then the error of the quality rebounded into an error regard
ing the person, but if the party's consent ref erred principally to the person 
and only secondarily to the quality, then the error did not rebound into 
error regarding the person. 

Although the third rule of St. Alphonse Liguori was taken into ac
count by some rotal sentences, it did not enjoy widespread acceptance be
cause of its alleged difficulties of determining, in actual practice, what the 
person had truly and directly intended when contracting. In fact, those dif
ficulties stemmed from the deeper root of seeking the invalidating effect of 
the error regarding a quality directly and principally intended within the in
adequate framework of the error redundans which was that, except for the 
servile condition, the error concerning a person's quality was considered ir
relevant. However, a quality in the person of the contracting party, even if 
directly and principally intended, is not to be confused with that other qual
ity that is the exclusive means of identifying the physical person of the con
tracting party; rather, an error about the identifying quality is one type of 
substantial error regarding the person and is outside the scope, therefore, 
of the mere error of quality. Not being a case of a quality that would identify 
the person, but one of error regarding a non-identifying quality, interpreters 
thought that the general principle that the error of a quality does not inva
lidate marriage should be applied, even when it had been the cause for 

2. Theologia Moralis, Liber VI, Tractatus VI, cap . III, nn. 1014-1016 . 
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contracting. This situation left the third rule of St. Alphonse Liguori in a no 
man's land and so canonical doctrine and jurisprudence preferred to re
solve those extreme situations of error regarding a quality by including 
them, if at all possible, within the category of implicit condition and its 
widely recognised notion of conditioned consent. 

After the Second Vatican Council and particularly soon after the 
rotal sentence coram Canals of April 21, 1970, the need to respond to situ
ations of evident inequity forced a new and daring development. Since the 
discipline concerning the various errors on the quality of c. 1083 § 2 was 
definitively narrow and sterile, the concept of "person" in § 1 of the same 
canon was reinterpreted. Going beyond its meaning of referring to the 
physical identity of the contracting part, the term came to be understood 
as referring to the party's "personality"; that is to say, to that singular com
posite of existential, psychological, moral, juridical and social conditions 
and qualities which characterise a particular individual (persona magis 
integre ac complete considerata). Experience, however, showed that this 
line of interpretation became a source of rather deplorable results. The 
new notion of person as "personality" meant that the object of the sub
stantial error of fact was forsaken in a Tower of Babel of psychological, 
sociological, moral and juridical currents frequently in the hands of the 
ideologies in vogue . Under such confused and uncertain notion of "per
sonality," situations that were simple errors, juridically irrelevant, found 
cover behind the extreme cases of error and deceit; the facts adduced 
would be, quite often, not even antecedent to wedlock but the result of the 
natural changes, not always positive and fortuitous, of a person's life; or 
they were even caused by the wrongful use of the initial possibilities of 
conjugal goodness of a valid marriage. 

Apart from those examples of abusive interpretation, the most seri
ous issue had to do with the interpretation of the error regarding the per
son in terms of error regarding the "personality," which carried the risk of 
diluting the profound marital meaning of the body's sexual modality and 
of displacing it from its primary rank as the identifying factor of the per
son. The loss of the perspective that the body in its sexual modality is the 
essential reference factor for regulating the different errors of quality, and 
the substantial ''fattispecie" of the error facti, meant the loss of the neces
sary juridical safeguard of the contracting party's physical identity. By 
bringing down that supporting vault of canonical doctrine in order to ac
commodate some extreme situations, which clearly were errors of the 
quality, the whole canonical discipline of error was put out of balance . If 
the reason for such an assault on the notion of "person," in his physical 
identity, was to rectify the injustices derived from the restricted relevance 
of the error of quality in the discipline of c. 1083 § 2 of the 1917 code, the 
wise thing to do was to reform the rules of § 2 rather than forcing the con
figuration of the error of the person, as regulated with great precision in 
§ 1 of the same canon following a solid and multisecular tradition. 
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That was, in fact, well understood by the legislator of the code 
of 1983 when sanctioning the present discipline about the error facti. In 
this regard, it is necessary to note that the current cc. 1097 and 1098 have 
not just extended the invalidating effect of the error of a quality to other 
situations, but they have also introduced a new systematic approach to 
the issue. This new system is inspired in the difference between substan
tial and accidental errors, which are different in nature and in their re
spective process by which the intellect presents the matrimonial object to 
the act of consenting; from that differentiation, then, derive the corre
sponding invalidating effects. Accordingly, the error of the person contin
ues to refer exclusively to the physical identity of the person; redundant 
error disappears from among the errors on a quality, because it is under
stood to be a type of the error regarding the person, that is to say, a situa
tion implying an error of fact on the substance; the error of the person's 
servile condition disappears, not only because of the disuse of that social 
condition but also because, in so far as the error involved deceit, the new 
discipline would include it in the invalidating error resulting from fraud 
(cf. c. 1098). Concerning the error regarding quality, the traditional princi
ple remains that, in principle, it is irrelevant if the error consists of a fail
ure to understand without causing, however, a substitution in the marital 
object of the will. However, the present system explicitly includes as inval
idating the error regarding a quality directly and principally intended by 
the contracting party as the object of consent, and it defines the exact lim
its of those cases in which the error of a quality, caused by deceit, invali
dates consent. 

For a well-founded interpretation of cc. 1097 and 1098, it is crucial 
not to reintroduce in the reading of those canons the tendency, which 
today would be a prejudice and an abuse, of looking for the invalidating 
force of an error of quality by forcing the conceptual limits of the substan
tial error of fact. Nor should the error of a quality directly and principally 
intended be adulterated by attempting to fit into it some situations of sim
ple error, or of failure of the marriage in facto esse, and by recourse 
to outmoded arguments which, apart from being totally ambiguous 
(e.g., error regarding "personality"), are no longer needed. 

3. Error regarding the person 

The text of c. 1097 § 1 prescribes that the error regarding the person 
invalidates marriage: the marriage is null when the contracting party, 
wanting to marry a certain and definite person, marries by mistake a dif
ferent person. As we have seen above (see above, no. 1), the unique per
sonhood of the contracting parties, in their conjugal aspect as male and 
female, are the substance of the matrimonial object of consent and the 
only subject of the marriage bond. Therefore, an error about the identity 
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of the person with whom one wants to contract affects the object in such 
a substantial manner that the consent to marry, in fact, is not produced 
and, by natural law, there can be no marriage. 

a) The identity of the person as the minimal element of cognition 

More than vitiating consent, the error regarding the person prevents its 
very existence. Since an error regarding the person refers to the substantial ob
ject, it amounts to ignorance or to error of the nature of marriage, for in those 
suppositions the intellect is not able to offer the minimal nucleus of true knowl
edge, about the contracting party or the marriage institution, that is necessary for 
the will to have a marital object on which to consent. We are dealing, therefore, 
with that minimal prior cognition needed for a voluntary act, in accordance with 
the rule that nihil volitum quin praecognitum. Although it may seem that, while 
c. 1096 § 1 specifies the nucleus of the minimal knowledge on marriage, c. 1 097 
§ 1 is, at least, not explicit about the required minimal knowledge about the con
tracting party, but that i s  not so. Canonical tradition, mainly after the refined 
contribution of Sanchez to the understanding of the object of the error regarding 
the person, holds that the certain knowledge of the person's physical identity 
forms the minimal nucleus of knowledge about the person or cognitive presuppo
sition needed to consent to a marital object. Consequently, there is error regard
ing the person when there is error regarding the person 's physical identity. 
Paraphrasing the text of c. 1096 § 1 ,  for marriage consent to exist it is necessary 
that the contracting parties be at least not ignorant of the physical identity of the 
person with whom they want to contract. 

b) Physical identity 

The criterion that the knowledge of the physical identity of the other 
contracting party is enough to exclude error concerning the person cannot 
be accused of being a minimalist solution not attuned to the interpersonal 
values of marriage. Rather, that criterion is well founded on the fact that 
the contribution of the intellect to marriage consent is a minimal nucleus 
of conjugal truth that is, however, sufficient to elicit the voluntariness of 
the act of contracting (see commentary to c. 1096). By means of their re
spective wills, the contracting parties are, then, able to mutually give and 
accept each other entirely as spouses, even though the same fullness char
acteristic of the self-giving and voluntary acceptance is not required on the 
part of the intellect's contribution, as only a basic knowledge, namely that 
of the physical identity, is sufficient to identify the person. 

In order to avoid hasty interpretations, it is necessary to underline 
that knowledge of the physical identity, being only a nucleus of minimal 
conjugal knowledge, is however a knowledge of the substance of mar
riage. This minimal nucleus has, therefore, a profound personalist and 
matrimonial meaning which only a person who lacks awareness of his or 
her action can fail to value. We should remember that a person's identity 
cannot be known directly but through its manifestations only. The first is 
the person's own body which, besides containing and expressing the 
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personal and sexual identity in a certain and definite form, can be directly and 
objectively known by the contracting party. Indeed, the body is the most cer
tain means, as the law requires, of a person's physical identity, for the body 
is the first and most proper manifestation of each person's singularity as it 
is animated by a personal spiritual principle. This personal body, in so far as it 
is endowed with a feminine or a masculine modality, is in fact the conjugal 
object given and accepted that confers matrimonial character to the consent 
between a man and a woman. The physical identity, therefore, also contains 
each particular person's sexual identity and whose particularity needs to be 
specifically determined because the consortium exists only between this 
man and this woman ( cf. c. 1096). 

We can then conclude that knowledge of the physical identity 
amounts to knowledge about the identity of the person. In summary, there 
is error regarding the person when the contracting party errs about the 
physical identity (which includes the sexual identity) of the person 
with whom one intends to contract. 

c) Error regarding a quality that flows over the person 

Although the canon does not say it expressis verbis, one must under
stand, without any doubt, that the so-called error redundans, or error re
bounding on the person, has the same invalidating effect as the error 
regarding the person. The error redundans is not a type of error regarding 
the quality but one way of erring about the person's very identity. The 
error refers to a quality that, replacing the unknown physical identity, 
becomes the person 's identifying element. Being a form of error regarding 
the person, the legislator has excluded it from the errors on quality 
(cc. 1097 § 2 and 1098) and has decided that any explicit and specific for
mulation of it within c. 1097 § 1 would be a mere pleonasm of the error re
garding the person. 

For redundant error to exist, the physical identity of one contracting 
party should be unknown to the other party while a quality or characteris
tic of the first party should take its place; and, in addition, that character
istic or quality should be so exclusive and so determining of the person's 
singularity (e.g., the first-born of a certain family) so as to be the only 
means to identify the person. If the quality were not to replace the physi
cal identity in its role of offering the minimal cognitive presupposition to 
the intellect (because the physical identity was already known by the 
party), there would be no error rebounding or flowing over the person's 
identity but just a simple error regarding quality. It follows, then, that if 
the person's physical identity is unknown, the error about the exclusive 
quality that identifies the person is an error about the identity of the per
son and, therefore, invalidating, as would be the case, for instance, of one 
who mistakenly thinks to be marrying the first-born, which is a quality 
that identifies the person. In short, for error redundans to exist, one party 
should be deprived of prior knowledge about the physical identity of the 
person, and the exclusive quality of the other party, about which the first 
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party errs, should be the only means of identifying the person chosen as 
spouse. Since the error redundant is one type of error regarding the per
son, and since the cognitive element prior to wilful consent is lacking, the 
result is an absolute lack of marriage consent rather than a vitiated or dis
eased consent. 

4. Simple error regarding a quality with no invalidating effect 

In the first part of § 2 of c. 1097, the legislator has confirmed the tra
ditional rule that a marriage is valid when the error of the contracting 
party refers to a quality that he or she mistakenly thinks to adorn the other 
party; the validity of marriage stands even if the quality, that was mistak
enly thought to exist, had been the cause that motivated the resolve to 
contract-etsi det causam contractui. After establishing this rule of ca
nonical doctrine, as a general principle about the error regarding a quality, 
the same § 2 acknowledges that error regarding a quality directly and prin
cipally intended has a diriment effect on marriage. 

In order to correctly understand the general principle about the irrel
evancy of error regarding quality, etsi det causam contractui, and in order 
not to confuse it with the error regarding a quality directly and principally 
intended or with the error caused by fraud, both of which being invalidat
ing, it seems useful to establish the following considerations and rules of 
interpretation. 

a) The quality of a person seen as an accidental element 

The first consideration refers to the need to understand the acciden
tal nature of a person's quality: any error regarding a quality does not re
f er, by definition, to the substance of the person's identity. The essential 
object of marriage consent is not the person's qualities, virtues, or defects, 
but the very persons of the contracting parties as a male person and a f e
male person. In cases where there is an error regarding quality, the iden
tity of the person is already known; consequently, apart from those 
situations of error facti included in c. 1097 § 1 ( error regarding a person 
and its subtype, error redundant), from § 2 the legislator assumes that one 
contracting party has already acquired, through the long process of conju
gal choice ( see commentary to c. 1096, I, 1 ), the minimal cognitive presup
position of the other party (the identification of the person). This 
knowledge, as explained above, is the specific contribution of the intel
lect that is indispensable for the wilfulness of consent and for the inter
personal nature of the conjugal bond. In symmetry with the issue of the 
contracting parties' basic knowledge of marriage (c. 1096), the voluntari
ness of consent can be complete, on the part of the contribution of the in
tellect, when one party possesses the basic knowledge of the personal 
identity of the other party (c. 1097 § 1). The fundamental reason why error 
regarding quality is, in principle, irrelevant is that the contracting party, in 
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spite of that error, possesses a sufficient identification of the person of 
the other party and the cognitive presupposition, therefore, for the wil
fulness of consent needed for the act of contracting marriage. 

The formulation of this first rule must now be complemented by re
calling that the will has a natural sphere of autonomy vis-a-vis the intellect 
(see commentary to c. 1096, I, 3) which explains why we are always able to 
want, with full voluntariness, someone or something only incompletely 
and sometimes even defectively known. It is in that manner, for example, 
that we love ourselves, our children, our friends, our occupation ... and 
that person we marry. Thus, a measure of error about another person's 
qualities is a common, if not a generalised, condition of the mutual knowl
edge of the contracting parties. 

b) The personal quality as a mo tivating factor causam dans 
contractui 

The second rule acknowledges the motivating force of the quality in 
the process of forming marriage consent. The rule, however, makes a radi
cal distinction between the motivating force of the quality and the effi
cient power of the act of consent so that the motivating quality, in so far 
motivating, is never the efficient cause of the bond, even when "causam 
dans. " The legislator takes into account the distinction between, on the 
one hand, all sorts of motivations, which are influential circumstances, as 
well as acts of the will through which the future contracting parties bring 
forth their relationship to the moment of proposing marriage for a fixed 
and agreed date and, on the other hand, that unique and original act of the 
will of contracting marriage, here and now, which is consent in the strict 
sense (see commentaries to chapter IV, title VII, and c. 1057 about motiva
tion, and virtual and actual will). The legislator understands that consent 
is, always and in every case, an original act of the will with its own mea
sure of freedom, contents, and independence from any motivation; an act, 
that is to say, independent from all the preceding acts of the contracting 
parties and from all extrinsic influences which, having motivated the par
ties to want to contract, are different from the very act of contracting. In 
this sense, then, the legislator declares that marriage consent remains au
tonomous, and that its object is substantially unaffected, even from a mo
tive causam dans contractui which, in the process of proposing marriage, 
is the only motivating factor without which the contracting party would 
never had married. 

Thus confirming the traditional principle about the irrelevancy of 
simple error regarding quality and regarding the quality in its nature of 
motivating factor in the resolve to marry the person, the legislator under
stands that a person's quality is as an accidental element and that error 
about it neither impedes nor invalidates the matrimonial substance of con
sent. With this regulation of the error regarding quality, the legislator 
avoids the risk that certain defects of knowledge, which in no way weaken 
the full voluntariness of marriage consent, may unreasonably produce 
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insecurity about the validity of the marriage bond, as could be the case 
with normal deficiencies of the parties' mutual knowledge or, perhaps 
more frequently, of the parties' exaggerated opinion of their virtues and 
qualities at the time of the wedding which do not, in truth, prevent the full 
voluntariness of consent. This discipline, likewise, protects the marriage 
bond from some bad habits, of one or both spouses, resulting from deplor
able conjugal lives which frequently produce the psychological attitudes 
of the interpretative will ("had I known"). It is not idle to remember in this 
regard that valid marriage is not a union between perfect human beings 
but, quite the contrary, a communion in which each spouse is committed, 
by the very fact of validly being a spouse, to help the betterment of oneself 
and of one's spouse. Consequently, to argue that defects arising from or 
aggravated by conjugal life are causes of marriage nullity seems incompat
ible with that aspect of the conjugal good ( cf. c. 1055) that is formed by 
the obligation to mutual help between two imperfect human beings, a duty 
that acquires a special firmness by reason of the sacrament. 

Consequently, at the time of agreeing to marry and at the moment of 
contracting, a marrying party may have laboured under one or many er
rors on the qualities of the other party, and the errors may have escorted 
the person's consent, even though the person would not have changed the 
resolve to marry had he or she known otherwise ( which would be a case 
of non-invalidating concomitant error). Again, the contracting party may 
have been motivated to marry by one single quality of the other party 
which, by reason of its power to induce the choice of this particular per
son (a case of non-invalidating antecedent error causam dans contrac
tui), may have led the party to think, after discovering the error, that had 
he or she known the truth, he/she would not have married. This change in 
the person's resolve receives the name of interpretative will, which is not 
to be confused with the actual will to consent as elicited at the moment of 
contracting (the expression, "had I known then, what I know now, I would 
not have married," shows that the party's intent now is not what the real 
intention was then). 

5. Error regarding a directly and principally intended quality 

a) Invalidating effect 

The second part of c. 1097 § 2 establishes that error regarding a per
sonal quality invalidates marriage when, as part of the very object of con
sent, the quality is directly and principally intended (haec qualitas directe 
et principaliter intendatur).  The legislator has formulated this cause of 
nullity inspired, as officially acknowledged, by the third rule of St. Alphonse 
Liguori (see above, no. 2) on redundant error and by certain more recent de
cisions of the Roman Rota on some extreme cases of error. 
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b) Difference between redundant error and simple error 

In order to have a good grasp of this new ground of nullity, one 
should above all avoid two mistakes about the nature of this unique, diri
ment quality. First, its characteristic of being directly and principally in
tended does not mean that it rebounds on or flows over the person. If that 
were the case, its invalidating effect would be sufficiently included in § 1 
of c. 1097 and therefore, its inclusion in § 2 would imply a needless repeti
tion by the legislator. In addition, the confusion between the error regard
ing a directly and principally intended quality and the error redundant 
would deserve the criticism against the third rule of St. Alphonse which 
have placed that quality within the conceptual framework of redundant 
error; it would then be unacceptable to hold that a quality that does not 
identify the person could have a diriment effect, which is reserved only to 
the error regarding the identity of the person. From this differentiation be
tween the direct and principal quality and the redundant quality, we can 
draw a first and important consequence that the error regarding a quality 
directly and principally intended is not an error regarding the person, nei
ther direct nor indirect (or redundant); and consequently, in the case of 
the direct and principal quality, the party knows the identity of the person 
and has, therefore, that minimal cognitive presupposition. Hence, the 
error regarding a quality directly and principally intended presupposes the 
knowledge of the personal identity of the other contracting party and, 
consequently, the error redundant and the error regarding a direct and 
principal quality are incompatible concepts and cannot coexist at the 
same time. 

The second mistake to be avoided refers to the fact, to be most vigor
ously emphasised, that the direct and principal quality should not be re
garded as a mere motivating cause, for otherwise that quality, even if it 
were causam dans contractui, would be ruled by the general discipline 
on the irrelevancy of simple error and could not invalidate marriage with
out imputing § 2 of c. 1097 with inconsistency. After stating that the invali
dating effect of this quality does not derive from being a motivating cause, 
we must now clarify whether or not the quality causam dans is the only 
one that may become, after some accretions, a quality directly and princi
pally intended. In other words, is the condition implied in causam dans a 
necessary but insufficient requirement of the quality directly and princi
pally intended? We do not think so because the literal sense of c. 1097 § 2, 
which ends with the clause "nisi haec qualitas directe et principaliter in
tendatur," refers to the quality mentioned first as "error in qualitate perso
nae . . .  " and not to the one referred to by the phrase "etsi <let causam 
contractui." This interpretation is supported by the argument that in his 
third rule, St. Alphonse did not intend to attribute any invalidating effect 
to any motivating cause, not even to the causam dans contractui, but to 
that quality which, by reason of its direct and principal characteristics, 
forms part of the object of consent. While placing the quality within the 
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object of consent, St. Alphonse, however, classified it inadequately along 
with redundant error. The present legislator has acknowledged that a 
quality may, by the will of the contracting party, form part of the matrimo
nial object of consent, even though the quality need not be part of the con
tracting party's minimal cognitive presupposition. In other words, the 
quality need not identify the person of the other party. Then, if this direct 
and principal quality is not to be confused with a motivating cause, we 
should now ask what is the meaning of its being "directly and principally 
intended"? And, why an error about it invalidates marriage? 

c) The direct and principal intent on a quality in the process of 
forming consent 

At the bottom of the judicious formulation of St. Alphonse is his intu
ition that the link between the process of choosing a spouse and the ob
ject of consent can include more than the physical identity of the person. 
In fact, at the moment of choosing someone as a possible spouse, the pro
cess of selection is not limited to the mere identification of a person of the 
opposite sex; rather, as it is obvious, a person frequently knows many men 
or women who are not chosen as possible spouses just by the mere fact of 
identifying them. In the process of forming this assessment, in its develop
ment, and in its confirmation up to the decision to marry him or her, to the 
exclusion of any other, a whole series of subjective and personal assess
ments take place through which a particular person is desired as a future 
spouse. Those evaluations, which constitute the basis of the spouse selec
tion, are composed of favourite qualities and of appraisements of the suit
ability of the candidate for the intended life-project of marriage and 
family. This type of evaluation is important because any subjective life
project is legitimate as long as it is not opposed to the essence and to the 
substantial ends of marriage. The adaptability of the objective ends to the 
subjective ones allows the future spouses to prefer certain qualities or 
aptitudes in the selection of the suitable spouse. 

With that process of conjugal choice as background, we can see that 
the third rule of St. Alphonse, which the legislator has now adopted, holds 
that error about a quality does not invalidate consent when the real pro
cess of selection shows that the spouse has been directly chosen because 
of what he or she is and when this being himself or herself is the principal 
component of the object of consent. Therefore, when that object of choice 
prevails over any of the mistakenly perceived qualities which have accom
panied the selection of the person as a suitable spouse, then, that quality 
does not directly and principally support the choice of that particular 
spouse; consequently, error about those qualities cannot invalidate con
sent ("si consensus principaliter fertur in personam et secundario in quali
tatem"). In the opposite sense, a particular quality may be directly and 
principally intended, through that process of selecting a spouse, while the 
holder of that quality may be relegated to a secondary and indirect object 
of the choice, and in such a way that this prevalence of the direct and 
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principal choice of the quality over the choice of its holder may remain un
changed, through the long process of forming consent, and form the ob
ject of the very act of contracting; in that event, an error over the quality, 
directly and principally intended instead of its subject, invalidates mar
riage by reason of a defective object of consent because the subject, in so 
far as thought to be the holder of the quality, is only a secondary and indi
rect component of the object intended. 

d) The juridical nature of the directly and principally intended 
error is that of a substantial error off act 

The key idea to explain the preceding statement is the following: in 
this error, the will of the contracting party turns the intended quality 
into a substantive component of consent and thus, through the process of 
forming the very object of his or her consent, the party's will converts the 
quality into an element more directly and principally sought than the 
personal identity of the other party, which is not unknown to the first 
party. Let us emphasize that the error regarding a direct and principal 
quality is a substantial error of fact. This is also the true reason for its diri
ment effect. By being directly and principally intended, within the object 
of consent of the first contracting party, the quality takes the place of the 
substance which properly belongs to the personal identity of the other 
party; then, the personal identity of the latter, although known by the first 
party, is relegated to a second and indirect position and is converted into 
an accidental element within the real object of the first party's will. This is 
not a redundant error because the contracting party knows the personal 
identity of the other party; nor is it an accidental simple error because the 
quality has become the substance of the matrimonial object and the per
sonal identity an accidental element of the same object; neither is it a spe
cially qualified error regarding quality by reason of its invalidating 
efficacy. Rather, the error regarding a quality directly and principally 
intended is a true substantial error of fact. 

The transformation of a quality into the substantial object of consent 
cannot be produced spontaneously without the intervention of the will. 
The will of the contracting party wants that quality through the long pro
cess of forming consent and keeps wanting it in the act of contracting. 
Given the wilful substantialisation of the quality, the error about it can 
no longer be an anomalous state of the intellect irrelevant to consent be
cause that error has, in fact, caused the disappearance of the substantial 
component of the matrimonial object, directly and principally wanted, in 
the very act of contracting. This is the reason why the legislator has 
judged that this type of error regarding a quality directly and principally 
intended invalidates marriage, in so far as the error determines the sub
stantial contents of the matrimonial object. 
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e) Proof of this error regarding quality and other related conditions 

The first practical difficulty is to distinguish the error regarding a 
quality directly and principally intended from the case of interpretative 
will. In this regard, we should understand that we are dealing with a wil
ful substantialisation of a quality; from this viewpoint, the corroboration 
techniques of the process that forms the will to simulate can also be used 
to verify the determining process of a will resolute to substantialise a qual
ity. To that effect, it is crucial to analyse the period preceding the wedding, 
since the process of the mutation of the quality into the substance of the 
contract is a temporal process linked, as cause and effect, to the particu
lar characteristics of the person's own biographical process, which may 
have started even before one party knew the other. The same process is 
also causally connected with the development of the parties' relationship, 
for the specification of the quality, as the direct and principal object, is 
one concrete and real aspect of the process of forming that relationship. 
In the second place, there should be a certain congruity running through 
the party's prior history, the moment of contracting, and the party's subse
quent reactions when the error was discovered after having established 
conjugal life. The error regarding a direct and principal quality must have 
had a genesis and a persistence caused by the person's real and ante
cedent life history; it is also of great importance that this antecedent and 
causal biographical substratum be shown in the proof in order to, at 
least, distinguish it from the interpretative will. From the viewpoint of the 
sequence of the biographical antecedents, it is crucial to prove also the 
existence of the party's positive, permanent, and not revoked will to sub
stantialise the quality as the will's direct and principal object, to the point 
of displacing the other party's personal identity from its substantive posi
tion to an indirect, secondary, and accidental place (which anyone else 
with that quality could also come to occupy). Once the antecedence of the 
condition is proved, the evidence ought to be completed by showing that 
the party's reactions, concomitant with and subsequent to the wedding 
and the discovery of the error, are congruous with the alleged antecedent 
condition 

Since the source of the invalidating effect of the error regarding a di
rect and principal quality is the person's will, which is determined to sub
stantialise an accident (i.e., a quality), it makes little sense to require that 
the quality be objectively grave, important, or transcendental. Demanding 
such an unfounded requirement often leads to the neglect of the required 
and decisive element of this ground of marriage nullity, namely the posi
tive and permanent determination of the will, up to the act of contract
ing, to directly and principally intend a quality and to substantialise it 
by converting it into the real matrimonial object. Because of this, the leg
islator has intentionally and rigorously avoided to indicate the type of qual
ities that a contracting party could directly and principally intend. The 
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legislator, however, acknowledges the legitimacy of the subjective matri
monial project, as an expression of the party's free choice, as long as it is 
not opposed to the essence and to the objective ends of the matrimonial 
institution; for this reason, there is no room for important qualities, de
creed by law, which could be acceptable for direct and principal substan
tialisation by the party's will. And that also means that the special objective 
gravity of the mistaken quality does not convert it into a quality directly 
and principally intended, as an automatic effect of its importance. The 
only cause of that substantialisation is the subjective will of the contract
ing party, and never the objective gravity or importance of the quality itself 
without the party's positive, persistent, and never revoked will. 

With all of the above in mind, it is not difficult to conceptually distin
guish between a quality directly and principally intended and a quality in
tended as a condition. In the case of the condition, the contracting party is 
in an underlying state of doubt and uncertainty and his or her intention is 
to keep the efficacy of consent suspended until the existence of the qual
ity is verified, for here the quality operates as an unknown element. In 
error, however, the existence of the quality is thought to be certain and, 
consequently, the person has no intention to suspend the efficacy of con
sent. The state of certainty about the mistaken appreciation of the qual
ity seems to be the differential characteristic of error. 

6. The retroactive effect of c. 1097 

Finally, it may be appropriate to add that the retroactive effect of 
c. 1097 seems doubtless because the legislator ascribes the invalidating ef
fect, clearly based on the natural law, to the error regarding person, to the 
redundant error (as a type of error in person), and to the error regarding a 
quality directly and principally intended. 
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1098 Qui matrimonium init deceptus dolo, ad obtinendum con
sensum patrato, circa aliquam alterius partis qualitatem, 
quae suapte natura consortium vitae coniugalis graviter 
perturbare potest, invalide contrahit. 

A person contracts invalidly who enters marriage inveigled by deceit, per
petrated in order to secure consent, concerning some quality of the other 
party, which of its very nature can seriously disrupt the partnership of 
conjugal life. 

SOURCES: None 

CROSS REFERENCES: cc. 125, 219, 1057, 1097, 1103 

C OMMENTARY 

Pedro-Juan Viladrich 

l .  Notion andfoundation 

For the general hermeneutical principles common to cc. 1096-1100, 
see commentary to c. 1096, I. For the first time, error of quality caused by 
fraud is, as stated in this canon, a source of marriage nullity. By fraud is 
understood any kind of lie, falsehood, trick, cover-up or machination in
tentionally contrived and perpetrated by a third party in order to confuse, 
deceive, cheat, defraud or lead one contracting party to error about a qual
ity of the other party. Canonical doctrine differentiates between simple, 
accidental fraud, under which the contracting party would not have sus
pended consent, even if he or she had known the truth, and determining 
fraud (also called dolus causam dans), under which the party consented 
but would not have done so if he or she had known the truth. Although 
fraud leads the person into error, fraud and error should not be confused: 
in error, the person makes a false judgement about a particular object, 
thus being the author of the error and the one responsible for the inequiv
alence between the idea and the reality; in fraud, a third party intervenes 
to contrive a falsehood, through deception, in order to lead the pars de
cepta into a false perception of an object that seems true. 

One may wonder about the legislator's long delay in acknowledging 
the invalidating effect of fraud, in the light of the exemplary sensitivity of 
canonical legislation towards the freedom and the truth of the contracting 
parties' internal consent. Three large issues weighed on canonical tradi
tion. In the first place, the fact that, according to the general theory on 
juridical contracts, fraud does not in itself cause an ipso facto nullity of 
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the act. This is so because, being a defect of knowledge, and as irregular 
as its influence may be, the will may still be able to effect the conjugal 
bond which, by reason of its indissolubility, cannot remain in a state of 
possible nullity, as it would be if the law were to accept a rescinding ac
tion for consent given under fraud. In the second place, since the object of 
fraud had to do with a certain personal quality, this error was considered 
to be accidental, even if causam dans, and thus irrelevant (cf. c. 1097). In 
the third place, in the face of many deceptions, exaggerations, and mali
cious tricks, which often occur in the prenuptial time, canonical tradition 
was understandably reluctant to expose the security and indissolubility of 
the conjugal bond to the party's subjective impression of having been de
ceived, which often was rather the result from an unhappy matrimonial 
life. 

Two different types of circumstances have spurred on the new legis
lative consideration of fraud. First, the impact produced on doctrine and 
jurisprudence by some blatant cases of fraud of evident and serious ineq
uity, not only towards the party affected by the decision, but also towards 
the dignity of the matrimonial institution. Because of strict equity, those 
cases had to be decided at that time on inadequate grounds. Above all, 
however, a more personalistic view of marriage facilitated a more direct 
recognition that the choice of a spouse is a substantial part of the process 
of forming consent, which then produced a better and more profound un
derstanding of the mechanisms of deceit that can directly ruin the free
dom of consent. The fundamental reason behind c. 1098 is precisely the 
fact that a certain type of error, if intentionally sought, causes the ruin of 
free consent. 

That is so because consent, as an act of the will, is an act proper to 
the author himself or herself,. and the freedom of that act, insofar as it is 
an act under the will's dominion, is the specific subject matter of vis et 
metus of c. 1103 and not of error under fraud, which is part of the regula
tion of the intellect's contribution to the freedom of consent (see commen
tary on c. 1096, I for the study of the general principles). By means of the 
will enlightened by the intellect, the contracting party involves himself or 
herself so personally in the act of consenting, that the person consenting 
is the owner of the act, for consent is an act that has been originated in 
and by the person, who is then its author and master, as well as the one re
sponsible for it. When we speak of the freedom of the act of consent, we 
mean that between the contracting person's authorship, ownership, and 
responsibility, and the act of consenting there is a cause and effect rela
tionship. For this reason, then, fraud is an attempt against the freedom of 
consent insofar as a third party intervenes in the process of determining 
the choice of spouse by fraudulently manipulating the author of that act. 

In order to predetermine the contracting party's choice of a spouse, a 
third party (the pars decipiens) misleads, by means of deception, the cog
nitive perception of the person contracting and thus manipulates that 
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person's elective process. Then we have the situation of deceit replacing 
in the contracting party, who is the author and the master of his or her free 
matrimonial consent, the specific choice of a spouse as his or her proper 
choice. Such vile and inadmissible manipulation of a person's will is a di
rect attempt against the very nature of the elective process which, natura 
sua, belongs exclusively to the contracting party's sovereign power. Since 
the spouse is the object of marital consent in itself ( cf. c. 1057), the falsifi
cation of the qualities by which someone is chosen as spouse amounts to a 
third party's intervention to manipulate the object of the choice; it also 
amounts to depriving the contracting person from the authorship of the 
act of choosing the object of his or her own consent and, as a conse
quence, the act of contracting is deprived of the sufficient will. 

Thus, it is not deception in itself that causes ipso iure marriage nul
lity. For this reason, deceit does not always invalidate consent. Neither is 
the gravity of the deceitful quality that makes marriage invalid. In the end, 
it is the substitution by a third party over the real dominion and author
ship of the contracting party's personal process of knowing and wanting in 
the choice of the spouse-that is, the voluntariness of the act of contract
ing was formed by another and not the person himself or herself-, that 
lays the sufficient foundation, according to the demands of natural law, 
that error about a particular quality through fraud can invalidate matrimo
nial consent. Since many deceitful representations of "qualities" can occur 
during the couple's courtship, it is important to repeat that not every de
ception about a quality is a cause of marriage nullity; the nullity is pro
duced by that type of error of quality which, by means of the fraudulent 
intervention of a third party, causes the choice of spouse to be neither free 
nor under the ownership of the contracting person and which, by prede
termining the object of consent, it causes a deficient willfulness of the 
same consent. It is the objective of c. 1098 to draw the profile of this type 
of error. 

It should be noted that the reason for the invalidating effect of the 
ground of nullity foreseen by c. 1098 is the causal link existing between 
the fraudulent act of the pars decipiens and the defective free consent of 
the pars decepta. This cause and effect relation is the key for the correct 
interpretation of the canon. It should not be thought, therefore, that the 
legislator's intent is that of granting an invalidating effect to a simple error 
concerning, firstly, a very grave quality that suapte natura seriously af
fects conjugal life, secondly, that the error should be deceitfully induced 
by a third party. If that were the interpretation of c. 1098, the nullity would 
be produced, first, by the gravity of the quality and, second, by the influ
ence exercised by the decipiens, but then it would not be possible to ex
plain why an error of a grave quality invalidates consent when it is 
induced by a third party and it does not invalidate when it is induced by 
the other contracting party. Furthermore, such interpretation would do 
away with the precise outline of both the error by fraud of c. 1098 and the 
error of a quality directly and principally intended of c. 1097, and it would 
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lead to the unfounded attempt, contrary to the general principle of c. 1097 
§ 2, of granting an invalidating force to the simple error of a grave quality; 
it would further lead to distorting the scope of error by fraud and the error 
of a quality directly and principally intended. 

2. The intervention of the pars decipiens or active subject of fraud 

a) The intentionality of fraud 

The active subject of fraud can be the other spouse or a third party. 
The reason why the role of pars decipiens is not limited to the other con
tracting party and why any third party can be the author of the fraud is 
that the crucial effect caused by this error is the falsification of the object 
of consent of the pars decepta, by means of fraudulent manipulation, 
which can be induced by anybody and not just by the other spouse. 

The canon requires that the fraudulent action has to be carried out 
by the pars decipiens with the aim of obtaining consent ("ad obtinendum 
consensum"). This requirement is part of the general notion of fraud, 
which consists of any stratagem, deception, mendacity, or machination di
rected to provoke error. Therefore, the deliberate intent to achieve the 
end of the fraudulent action is the real core of the act of the pars deci
piens. Because without this animus decipiendi, there would be no cause 
and effect relationship between the action of the active subject and the 
mistaken conviction of the passive subject, but only a mere causality be
tween a falsely perceived quality and the consequent error, which would 
then be only a simple error of the passive subject. 

The intent to deceive, in that causal link mentioned above, is also the 
fundamental reason why the error by fraud is a ground of nullity, for with
out the animus decipiendi or fraudulent intent to achieve an extraneous 
and false contribution to the cognitive consent, there could be no manipu
lative intervention by a third party, no injury to the contracting person's 
ownership of the elective conjugal process, and no specific cause to pro
voke the deficient freedom of the act of contracting. A contracting party 
may have suffered from an error deriving from certain actions performed 
by others without animus decipiendi, but then the error would be caused 
by the party's own act which, unfortunate or naive as it may have been, 
would be a self-induced error after all. Even when the process of choosing 
a spouse may have been tarnished by error, the contracting party's owner
ship of the elective process would have remained untouched, that is to 
say, not injured, interposed, or manipulated by a third party. A person un
aware of the deceiving effect of his or her influence over the contracting 
party may have induced that party into error but, not having being aware 
of it, the deceiving person has not deceived fraudulently, which makes the 
resulting error to be one that is self-imposed and, therefore, a simple 
error. In summary, with the expression ad ob tinendum consensum, the 
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legislator requires an objectively fraudulent act about a quality and a 
cause and effect relationship between the deceiving action and the giving 
of consent. 

b) Fraudulent error, indirect fraud, force and fear 

The text and the spirit of the canon clearly exclude the so-called in
direct fraud which consists of the act of a third party who, totally lacking 
any intent to deceive for the purpose of obtaining consent, is nevertheless 
understood by the person contracting in such a way that he or she is self
induced to err on the quality that motivated his or her consent. It is not le
gitimate to transfer the invalidating effect ascribed to indirect fear to the 
error of quality derived from fraud, for the two are not exactly compara
ble. To begin with, the ground of nullity of vis et metus is intended to pro
tect the act of contracting from any physical or moral coercion. In this 
regard it must be noted that fear is not in itself an anomaly of the intellect 
but a subjective state of confusion which may directly affect the will so 
that, when a person is perturbed by the threats of an external human 
agent, an injury is inflicted on that person's freedom. From this it follows 
that it is irrelevant to ask whether or not the agent, who in any case 
wished to inflict fear, may have directly sought to obtain consent. 

In contrast, in the formulation of error fraudulently induced, the leg
islator seeks to protect the process of conjugal choice ( see commentary 
on c. 1096, I), insofar as this process is formed by the sequence of the con
tracting party's own intellect and will in the decision process (never alien 
and fraudulent) which leads to the needed object of consent. For this rea
son, then, if the contracting party falsely interprets another person's deeds 
and links this error to his or her own decision to contract, with no manip
ulating intervention of another person directly intending to provoke con
sent, then the error is self-induced. While a real lack of freedom is a direct 
injury to the will (hence the relevancy of indirect fear), those errors in
duced by the person's own actions ( except for the error on the person, on 
redundant quality, and on quality directly intended) are errors of the intel
lect only, which do not necessarily imply lack of willfulness, hence the ir
relevancy of indirect fraud and the inappropriateness of comparing it to 
indirect fear. 

c) Types of fraud 

The animus decipiendi requirement allows the legislator to recogn
ise a wide variety of fraudulent error of quality, as long as the intention to 
manipulate the process of forming the will of the contracting party is dem
onstrated to exist under any of those types of fraud. 

The canon, therefore, includes the so-called positive fraud, or fraud 
caused by the production of false indicators, as well as the negative fraud 
caused by concealment, evasion, silence, or omission of those facts, infor
mation, or circumstances that could have shown the truth to the pars 
decepta. However, negative fraud does not require that the pars decipiens 
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should be required, by reasons of office or status, to inform the person of 
the truth. At the same time, a case of fraud does occur, even aggravated, 
when the party in good faith behaved with a great deal of trust, credulity, 
and even naivete, as it frequently happens especially in a love relationship, 
and the deceiver used those dispositions as a basis for deceit. In fact, the 
deceiver may have also used those traits of character, which make a per
son prone to be deceived to deliberately keep the person in error: even if 
this error may have originated in the person's naivete or credulity, the 
pars decipiens knowingly uses this to keep alive the deceit, or even to 
fraudulently increase it in order to obtain consent or to avoid its revoca
tion. From the perspective of the pars decipiens, the key issues to be de
termined are the objectivity of the fraud, regardless of its modality, and 
the causal link between the fraudulent act and the giving of consent. The 
assessment of both the objectivity and the causality of the fraudulent act 
are to be completed according to the nature of the quality feigned, as we 
shall see. 

3. The passive subject of fraud or deceptus dolo 

The active subject of fraud can be, as explained, any third party be
sides the other spouse; only one of the spouses, however, can be passive 
subject. 

In the first place, the passive subject must have, necessarily, suffered 
an error on a quality of the other contracting party, because the party who 
does not err, in spite of all the schemes and machinations concocted to de
ceive him or her, but knows the real truth cannot, as it is obvious, invoke 
fraud as a unilateral act of the pars decipiens. The contracting person has 
not been, at the time of consent, the victim of the error intended by the 
fraud. The error formulated by c. 1098 is, therefore, an error derived from 
fraud. By this we mean to underline that the mere existence of an actio do
losa, which has not provoked an error, does not constitute a cause of nul
lity. This is so because the purpose of the norm is not to punish fraud and 
the deceiving person but to protect the contracting party's ownership of 
the decision-making process from an error due to fraudulent manipulation. 

4. The requirements of the quality 

In the first place, the quality that is the object of the deception must 
refer to the other spouse. This means that the quality cannot be discon
nected with and be foreign to the choice of a spouse but must be intrinsic 
to the selection of a person as spouse. The quality can be physical (ste
rility, for example) or moral in the wide sense of the word (psychic, 
juridical, social, professional, financial, religious . . .  ). For the effect to be 
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invalidating, however, the legislator has restricted this wide spectrum of 
qualities that can be the object of fraudulent error to those that, by their 
very nature, can seriously disrupt the partnership of conjugal life ("quae 
suapte natura consortium vitae coniugalis graviter perturbare po test"). 

The purpose of that norm is to deprive of any relevancy those other 
"qualities" that are trivial, superficial, arbitrary, and not susceptible of 
being objectively linked to those that, by their nature, can seriously dis
rupt the consortium coniugalis vitae. This conjugal partnership has, 
suapte natura, two dimensions: one such dimension consists of the life
partnership that is objectively and institutionally matrimonial (the one 
and indissoluble bond aimed at the good of the spouses and to the procre
ation and education of offspring); the other dimension is the subjective 
life-partnership of the spouses (the manner by which the subjective ends, 
in particular harmony with the objective and institutional ends, form a 
very personal conjugal life). The spouses choose each other under the in
fluence of those qualities which they deem important in order to attain 
that twofold dimension of the partnership or common partnership of con
jugal life. Often a contracting party implicitly assumes that the qualities 
needed more for conjugal life, from the perspective of the objective ends, 
do exist in the chosen spouse precisely because they are so fundamental 
(e.g., the capacity to generate). At the same time, the contracting party 
may be more strongly motivated, or at least in a more definite, explicit, 
and experienced fashion, by other qualities, which the contracting party 
thinks exist, and which ref er to the type of a spouse that would be more 
suitable to attain the subjective ends, or the particular partnership of con
jugal life expected to live within the bosom of the institutional or objec
tive structure of marriage (e.g., industriousness, solid financial position if 
the person suffered privations and misery, sobriety against immoderate 
drinking, certain academic and professional degrees, and so forth). The 
partnership of conjugal life, therefore, can be seriously disrupted, suapte 
natura, by those two types of qualities. 

a) When the quality on which the person errs, because of fraud, re
fers directly to the demands of the institutional essence, properties or 
ends of marriage, then, the relationship of the qualities to the serious dis
turbance of the partnership of conjugal life is proven ipso facto, the fraud 
produced on such quality (e.g., positive or negative fraud about a habitu
ally licentious behaviour concerning fidelity) carries with it a strong pre
sumption in favour of the intention to obtain consent. 

b) When the error from fraud refers to a quality related to the subjec
tive partnership of conjugal life, the quality should be objectively able 
(suapte natura) to seriously disturb conjugal common life as well as be 
the motivating cause of the choice of the other person as a spouse. An 
error about a quality of the other person cannot affect the object of con
sent if it had no influence in the choice of the spouse, because of not being 
appreciated or not even considered in the selective process, even if 
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induced by fraud (incidental fraud). This is so even though the quality in 
itself may be important to another person (e.g., religious practice). For 
this reason, in the proof of this error, the techniques of the error causam 
dans, in its negative aspect, should be applied to this type of motivating 
qualities; that is to say, it should be shown that the motivating power of 
the quality thought to exist was so strong that, had the contracting party 
known the truth in time, he or she would not have married. This motivat
ing and persuading character of the quality needs to be demonstrated by 
showing that it remains present throughout the contracting party's pro
cess of choosing the spouse. 

5. The retroactive effect of c. 1098 

It would seem that c. 1098 is applicable to those marriages con
tracted before 27, November 1983, when the new code came into force, 
because this norm is of natural law, even though the legislator has posi
tively determined its specific formulation, as is necessarily the case with 
all the positive formulations of the norms of natural law, including the ius 
connubii. 

The retroactivity of this norm does not mean, however, that past 
marriages contracted with the characteristics described in the canon are 
null, for the principle "leges respiciuntfutura, non praeterita" (cf. c. 9) is 
to be applied. We should, rather, understand that the present formulation 
of c. 1098 is more in tune with the legislative reform of the present code, 
as it has also happened with c. 1095 (concerning the impossibility to as
sume, because of a psychic cause, the essential obligations), c. 1097 § 2 
( on error about a quality directly and principally intended), c. 1099 ( on de
termining error about the sacramental dignity), c. 1101 § 2 (on the exclu
sion of the good of the spouses), and c. 1103 (on indirect fear). Expressed 
in the form of legislative norms, all these canons provide a better reorgan
isation of the former and more usual jurisprudential decisions under 
which those situations of fact were judged as nullity causes, even though 
this had to be done at the time by less than adequate means that were also 
narrower or more constrained than the criteria of the present discipline. 
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1099 

Tit. VII. Ch. IV. Matrimonial Consent c. 1099 

Error circa matrimonii unitatem vel indissolubilitatem 
aut sacramentalem dignitatem, dummodo non determinet 
vel voluntatem, non vitiat consensum matrimonialem. 

Provided it does not determine the will, error concerning the unity or the 
indissolubility or the sacramental dignity of marriage does not vitiate mat
rimonial consent. 

SOURCES: c. 1084; SRR Decisio coram Felici, 13 iul. 1954; SRR Decisio 
coram Felici, 17 dee. 1957; SRR Decisio coram Filipiak, 23 
mar. 1956; SRR Decisio coram Sabattani, 12 nov. 1964; SRR 
Decisio coram Ewers, 24 feb. 1968; SRR Decisio coram 
Ewers, 16 maii 1968; SRR Decisio coram Anne, 11 mar. 1975 

CROSS REFERENCES: cc. 126, 1055, 1056, 1057, 1095, 1096, 1101, 1102 

C OMMENTARY ------

Pedro-Juan Viladrich 

1. The factual framework 

For the general hermeneutical principles common to cc. 1096-1100, 
see commentary on c. 1096, I. This canon regulates the effects of the so
called error of law concerning unity and indissolubility (the properties of 
the marital bond) as well as on the sacramental dignity of marriage. The 
canon covers all those situations of fact leading the contracting party to 
marry with the mistaken conviction that may have originated in the great 
variety of factors and circumstances that form a person's idea of marriage: 
the education and formation the person has received, or their absence and 
malformation, the person's social cultural and ideological milieu, the hab
its, frame of mind, customs, options available, as well as the beliefs and 
convictions formed by the person 's vital life experience and circum
stances. 

The factual framework of this error is not uniform and not confined 
to one prototype. It is rather ample, heterogeneous, and difficult to 
categorise juridically. The canon acknowledges that the error of the 
intellect about the properties and the sacramentality of marriage 
invalidates marriage only when it determines the will, otherwise that error 
is irrelevant. In summary, the legislator acknowledges that within such a 
diverse factual framework there can exist an invalidating error that is 
an autonomous ground of nullity; that is to say, a form of consent that is 
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invalid in its object (i .e. , a false marriage that the contracting party 
actually wants) because the only kind of matrimonial bond that the 
person's practical intellect can perceive, assess, and off er to the will in the 
act of contracting is false. 

2. The complementary role of c. 1099 and its difference with the 
substantial error of c. 1096 

It is important not to forget that the discipline contained in this 
canon is based on the notion that the validity of consent may depend on 
the intellect 's appropriate contribution to its formation. In this sense it 
can be said that, in relation with those principles that explain the relation
ship between the intellect and will in the formation of consent, c. 1099 
completes c. 1096. In c. 1096 the object of ignorance or error is the very 
substance of the matrimonial institution, which is also the minimal cogni
tive presupposition needed for the will to have an object to adhere to, or 
object to want. In c. 1099 the properties and the sacramental dignity are 
the object of an error which does not prevent the person from knowing 
that marriage is a permanent partnership between a man and a woman or
dered to the procreation of offspring which, being the necessary and suffi
cient cognitive presupposition of consent, makes it possible for consent to 
exist. 

This is the reason why a person who ignores or errs in the substance 
of  marriage itself  ( c .  1096) cannot even contribute a minimum 
matrimonial object to his or her will. Consequently, all cases of ignorance 
or error about the substance of marriage invalidate consent by reason of 
the fact that matrimonial consent is lacking in itself. However, the person 
who marries "with" an error about the properties or about sacramentality 
contributes a matrimonial object for the will to want or adhere to so that, 
unless otherwise demonstrated, the person is able to consent validly. This 
is what canonical doctrine means when it customarily states that the 
person who marries "with" an error about the properties or the 
sacramentality wants to marry. Hence, c. 1 099 cannot  es tablish the 
principle of absolute invalidity, as c. 1096 does, for all cases in which 
the person labours under an error about the properties or abou t the 
sacramentality of marriage. Besides pointing out this difference between 
substantial error and accidental error of law, we must add that error, 
insofar as it implies an imperfection of the intellect, does not always turn 
into an object directly desired by the will (i.e., the specific marital bond 
wanted) even when the error refers to the properties or to the sacra
mentality. Consequently, an error of the speculative intellect need not 
vitiate the act of the will, and thus carry an invalidating effect, as long 
as the error does not determine the specific marital bond sought by the 
will's practical act of contracting. 
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Having distinguished between the substantial error of law and the ir
relevant ( or simple) error about the properties and the sacramentality of 
marriage, the legislator does not forget that within the framework of the 
mutual relationship between intellect and will, the latter is determined by 
the cognitive contribution of the practical intellect to the will's specific 
choice and implementation. In this sense, an error of practical judgement 
about the properties, or about the sacramentality, leads consent to estab
lish "a specific false marriage" only when the error succeeds in forming 
the object of choice as the specific good to be chosen by the will. For this 
reason, the legislator regulates in c. 1099 the effects of the error about the 
properties and the sacramentality by logically distinguishing between an 
invalidating effect and an irrelevant effect. There are to be detected in 
each particular and specific case: the invalidating effect occurs when the 
error of the practical intellect determines the will to want the false object; 
the irrelevant effect takes place when the error remains a "simple" anom
aly of the contracting party's speculative intellect. 

3. The simple error of the speculative intellect 

The canon under consideration sustains the canonical tradition hold
ing that those laboring under this error on those characteristics of mar
riage does not necessarily, or automatically, invalidate the consent of the 
contracting party. The reason is clear: although error is an anomaly of the 
intellect, the efficient cause of marriage is not the act of the intellect but 
the act of wanting, or act of the will. Besides, the manner by which the 
properties and the sacramentality of the marital bond are held by the spec
ulative intellect ( as true or false) is different from the way they are sought 
by the will (as a concrete good desired for my own particular marital 
union). Consequently, as long as the error is only an intellectual falsehood 
that has not formed the core of the concrete object desired by the will, the 
latter remains free to determine itself towards the good of a specific true 
marriage because it has not been infected by the theoretical falsehood of 
the intellect concerning the matrimonial institution. 

Human beings are not so much the ideas they think as the voluntary 
acts they perform (see commentary on cc. 1096 and 1097). The human per
son is less intimately and fully involved in the theories residing in his or 
her intellect than in what the person specifically wants by his or her vol
untary acts. We make decisions, all the time, about objects which, being 
indeed wanted, are only partially present in the intellect and even imper
fectly understood. One may say, for instance, "I want to grow old with 
you" without really knowing what type of old age to expect or thinking, 
perhaps, that medical sciences off er a sufficient guarantee of a "healthy" 
old age; more simply, persons in love may, totally convinced, tell each 
other, "I love you because you are the best in the whole world" which, as it 
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is obvious, is a beautiful error. Or we may even fervently desire certain 
things ref erring to our own real life that are contrary to the tenets of our 
philosophy of life or ideology. A person may truthfully affirm that "I want 
our union to never end," "I want it to be forever," "I want a complete hap
piness between us, "  "I want to have our children," and yet that same per
son may sustain that divorce and abortion are personal rights in a 
progressive society. In itself, then, an error on the properties or on the 
sacramentality, insofar as it is a false judgement of the speculative intel
lect, does not prevent the person from wanting that the specific marital 
life that the person establishes for him or herself may last forever, be mu
tually faithful, and not closed to God's intervention. 

4. Changes in the present text compared to c. 1084 CIC/191 7: non
existence of the legal presumptions in favour of simple error and 
of invalidating error in the decisions made in individual cases 

Although it can be said that the supporting criteria of the present dis
cipline about error of law concerning the qualities of the juridical act are 
not different from those of CIC/1917, the literal meaning of the present 
c. 1099 contains certain significant changes from the former c. 1084 of 
CIC/1917. Qualifying error as simple (simplex) has been suppressed. The 
link between error and motivation is avoided by not mentioning the error 
causam dans. Finally error determining the will, as a cause of nullity, has 
been explicitly introduced in the text instead of leaving it to an interpreta
tion, sensu contrario, of the simple error. 

The literal meaning of c. 1099 does not favour the tendency to inter
pret the norm as a presumption iuris tantum in favour of simple error 
and against determining error, an interpretation aided by the literal mean
ing of c. 1084 of CIC/1917 in which only simple error was explicitly men
tioned as irrelevant. To say it differently, now the canonist must assess , 
above all, the particular circumstances of each case without any precon
ceived inclination to interpret the facts with a statistical or generic preju
dice in favour of simple error. Whether the case in point is affected by 
simple error or by determining error is to be determined by the real facts 
of the particular process that formed consent. To continue to examine 
each case from that "predisposition" involves the risk, on the one hand, of 
assuming that determining error is the exception and, on the other hand, 
of creating a presumption favoring irrelevant simple error thus requiring 
an unjust overburden of proof in each case to overturn the statistical, ge
neric, and theoretical impetus that favours simple error. By the same to
ken, it would be unreasonable to establish the contrary presumption in 
favour of determining error, and to transfer the burden of proof to simple 
error by interpreting the canon in the sense that the legislator now under
stands that a speculative error on the properties or on the sacramentality 
is a determining error, unless a simple error is proven to exist. 
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The canonist must distinguish between the theoretical exposition for 
pedagogical purposes, in which one can advocate that simple error is sta
tistically more frequent, and the judgement in a real case in which, by rea
son of the case itself, the ground of nullity should not be applied simply on 
statistical considerations. The objective of the favor iuris is to protect the 
external validity of a juridical act, specifically of the celebration of mar
riage in the Church, by means of a presumption iuris tantum, but the ac
tual validity or invalidity of the marriage depends on the real existence or 
non-existence of the ground of nullity in the particular situation of fact, 
which is what needs to be judged. 

5. Distinction between motivating error and error determining the 
will 

The present text of c. 1099 avoids to mention, as already pointed out, 
the error causam dans contractu concerning the properties or the sacra
mental dignity, not even to ratify the irrelevancy of this motivating source 
as did c. 1084 of CIC/1917. This does not at all mean that the motivating 
error is identified with the determining error. Rather, by means of that si
lence, the legislator clarifies, quite precisely, that in the present c. 1099 the 
cause of the invalidating effect of the error determining the will is neither 
related to nor contrary to the mechanics in the causes motivating the will. 
What happens is that motivation and self-determination are diverse mech
anisms of the process of forming consent so that their respective effects 
cannot be confused. The error that determines the will can also be an 
error that motivates the will, but the latter does not become, just by rea
son of motivating the will, an error that determines the will and thus an in
validating error. 

The will determines itself from within so that, as long as it enjoys 
psychological freedom, no motivation can determine the will from with
out, not even one that moves the person to want to marry. Although a mo
tivation is the basis for its corresponding action in this sense it is said that 
it "moves" the will. This motivating influence is never to be confused with 
the will's self-determination, which consists of the power to generate, in 
and by itself, the subject's action as the author of his or her own action. 
The subject's will to act is a self-movement of the subject's own will. This 
self-movement is, in itself, different from any influence, including that 
coming from the person's intellectual or sensorial knowledge of objects by 
means of his or her own intellect or senses. We can always not act on our 
inclinations so that, as it happens in many cases, such a decision is diffi
cult but not impossible. The will may, indeed, decide to turn a motivating 
quality into the object desired by the will thus assuming that object into 
the object of the will, but this transformation is done by the will, in and 
by itself since a mere inclination is not able to produce this transforma
tion. Without the self-determination of the will, a motivating influence is 
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only a "temptation" but not an "intention." Confronted by inclinations, the 
will can decide to want them or to reject them. For this reason the deter
mination of the subject's personal will must be, by definition, a self
determination so that no determination ab extrinseco can be, at the same 
time, a voluntary one. Rather, a "determination" from without is simply an 
imposition which, in the canonical system, is considered a vice of consent 
by reason of lack of freedom (cf. cc. 1103 and 1095 on physical or moral 
coercion provoked by a threatening third party and on the lack of internal 
freedom by reason of a psychic cause). 

When the lack of indissolubility, unity, or sacramentality are, be
cause of error, the characteristics which lead the person to desire to con
tract or influence the person to contract or, in other words, when those 
characteristics "motivate" the person in that direction, the deciding pro
cess can present diverse features of very different effects and systematic 
categories. In the first place, the person can voluntarily act against his or 
her own motives. The person, in other words, may accept the proposition 
to marry because, among other motives, he or she believes that the mar
riage can be dissolved, or that no exclusive fidelity is required, or that he 
or she does not believe it to be sacramental so that the error facilitates, or 
"motivates," the person to give consent to the marriage. In spite of all that, 
the contracting party may also desire that this man or woman, whom one 
marries, should be faithful for life, while correspondingly being willing 
oneself to be equally faithful and without rejecting God's help through the 
trials of married life. This would be, in actual fact, the conjugal union that 
one specifically chooses for oneself at the moment of establishing it and 
that one wants for his or her own life. That error about the properties or 
the sacramentality would, therefore, be irrelevant because, even though it 
had been present as a motive for consent, it did not constitute the con
crete union chosen by the contracting party and established for oneself 
(which is the real object of a specific marital consent). 

A different situation would be that of the person who, besides being 
motivated by the error about the properties or the sacramentality, desires 
that the specific conjugal union to be contracted with a particular man or 
woman should be established and should evolve as he or she conceives it. 
This contracting party knows that others, including the Catholic Church, 
think of marriage as indissoluble, one, and sacramental but believes they 
are wrong; or the party simply thinks that those characteristics of mar
riage are ideological, cultural, or religious ideas with which the contract
ing party disagrees. In such a situation, the person's specific will in 
contracting has not only been motivated to wed by reason of the error, 
but it has also chosen the erroneous concept and preferred it as the ex
plicitly desired form of his or her specific conjugal union. 

Notice that, in the situation mentioned above, the person's subjective 
certitude about being right shows the revealing fact that the dynamics of 
the will's self-determination is the same in the person who errs and in the 
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one who, in marrying, chooses a true bond ( one, indissoluble, and sacra
mental) because it is the type of bond that moves the persons' will to 
marry. In other words, when we say that the "normal" contracting party 
chooses, from among the other known options, the one, indissoluble, and 
sacramental bond because the party correctly believes it to be the true 
bond, we are not saying that the truth of the motivation determines the 
party's will, for the truth is a property that can be predicated of the object, 
insofar as this object is known. It is not to be confused with the will itself, 
by which the party consents, when the "normal" contracting party chooses 
the true bond. He or she does so by an act of the will, which is the act of 
choosing the property desired for his or her conjugal bond, while the truth 
only inclines or motivates the person, for neither the truth nor the intel
lect, not even the practical intellect, to make decisions. The will chooses 
and adheres itself to the object chosen, and for this reason we do not say 
that the "normal" contracting party marries with the intellect, insofar as it 
possesses the truth and because it possesses it, nor do we say that the 
party marries with the motivation, insofar as the motivation moves the 
person and exercises an influence over the person. We say, rather, that the 
person marries with the will, which takes what is true as well as what ex
ercises the influence, as the object that is wanted because, in the last 
analysis, the will just wants it. Likewise, the person who unknowingly 
labours under error acts with the certitude of one believing something as 
truthful, but the party's error, as error, is not what determines the choice 
of the false bond from among other types; it is, rather, the will of the party 
which generates, in itself and by itself, the movement of choosing and of 
being implicated in the object chosen. The influence of the truth or of the 
error (both held with certitude by the person who is right and the one who 
is wrong) is not the essence of the will's self-determination nor, therefore, 
of matrimonial consent. 

In our opinion, it is incorrect to use arguments and ideas that belong 
to the ambit of the will's motivation in order to interpret the nature of de
termining error. With this method of interpretation, the reason for the de
termining character of error, and of its consequent invalidating effect, is 
sought in the strong motivating force of the erroneous characteristic de
sired by the party. An approach that tends to blur the differentiating limits 
between irrelevant error and determining error, and between determining 
error as an autonomous ground of nullity and error as cause of simulation 
(cf. c. 1101 § 2). By lacking precision in applying the pertinent concepts, 
the canonist risks falling first into ambiguous meanings and then into arbi
trary use of juridical categories. That type of imprecise argumentation as
signs the same meaning to such concepts as "to motivate," "to move," and 
"to determine the will" or, at the most, understands them as chain links 
necessarily and mechanically joined. In order to better understand this, it 
seems fitting to define the exact meaning of the dynamics of the process 
of "determining" the will. 
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6. Invalidating error that determines the will 

We must begin with the premise that "to understand" is not the same 
as "to want." The will moves the intellect to effect its proper operations, 
namely to know the truth, to deliberate about it, and to refer it back to the 
will as the object of choice. This being so, even with the intellect's "practi
cal" function of perceiving something as a suitable good, it belongs to the 
will to adhere to the truth presented by the practical judgement as a good 
for me, here and now, to implicate the subject in the act, and to implement 
the act. What the intellect knows, it knows it as true; what the will wants, 
it wants it as good. 

That difference between the two forms by which the same object 
(the marital bond) is known by the intellect and is wanted by the will has 
two consequences. The first is that the act of the will is not the automatic 
outcome of the intellectual discourse about the properties or the sacra
mentality of the matrimonial institution. It is, rather, a new and original act 
about the same object (the matrimonial bond), which is perceived and pro
posed by the intellect to the will as a desirable object that ought to be cho
sen as the particular content that the will wants for its own specific act. 
The second consequence is that, although the will's decision is a new and 
original act proper to the will (self-determination), it depends on the prac
tical judgement of the intellect. For the will to choose the specific matri
monial bond to be established and implemented in real life, the intellect 
has to off er that specific matrimonial bond to the will as a suitable good. 
The choice of the proposed conjugal bond (with or without its properties 
and sacramental dignity) turns the suitable good offered by the practical 
judgement into the specific object wanted here and now. This, in turn, de
mands, on the part of the subject, a new and original act of the will. 

It should be noted that for the will to determine itself, the practical 
intellect should, by means of a practical judgement, first propose to the 
will the act to be accomplished so that, without that proposal the will can
not have an object of choice. If the will, nevertheless, were to act without 
that prior proposal, it would produce an arbitrary and meaningless act 
amounting to a psychic anomaly and a lack of rational wilfulness. Now we 
can see that an error of the intellect can, indeed, determine the will in a 
way that invalidates the matrimonial object of consent. When the judge
ment of the practical intellect proposes only one type of marital bond for 
the marriage being established because the person has not deliberated on 
it or knows no other type, then the will determines itself to appropriate 
that particular type of conjugal union which the practical intellect has 
proposed as the one to be implemented throughout the person 's life. A 
person, for example, might say that "the only thing I know to be good and 
suitable to me is that the conjugal union is to be permanent ( or to be faith
ful or monogamous) for as long as it causes me happiness." In that predic
ament, the person may choose not to marry because, even if knowing of 
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no other types of conjugal union, he or she may still not want that type 
that has been offered by the intellect. However, if the person decides to 
marry, then the only judgement offered by the practical intellect concern
ing the conjugal bond is, by necessity, the only type of specific bond that 
the will can choose and want. Insofar as this error has determined the 
will, consent is invalid because, even though this act of the will pretends 
to establish a "union" of sorts, one without indissolubility, unity and sacra
mentality is not an objectively true marriage regardless of the person's 
certainty. 

7. The autonomy of determining error in relation with the error 
"causa simulandi" 

An error, as such, can only determine the will when it constitutes, as 
in the case of a person who knows no other type of bond, the only pro
posal that practical reason, perceives, ponders, and suggests to the will as 
the only suitable contents of the act to be carried out. In that situation, the 
person is necessarily self-determined towards the only type of suitable 
conjugal bond that the intellect proposes and the will wants with the cer
tainty of being the only true bond, even ifit is afalse bond. 

That is not the case with simulation caused by error. The subject of 
simulation is able to make, and does make, a positive act of choosing (and 
of excluding) the object proposed by the practical intellect because, not 
being a single but a plural object, it does not determine the will toward 
one possible choice only. For this reason the choice of the will, insofar as 
it selects from among several options, is not determined by the error even 
when choosing the wrong option. The choice of the will is, rather, a selec
tive self-determination. For the will prefers this type of bond over the 
other types known by "practical" judgement. In simulation, the precise 
cause of nullity is the specific act of selecting a bond that is dissoluble, 
not exclusive, or not sacramental; the error may have influenced and moti
vated the will but it has not necessarily determined the choice because the 
error existed in concomitance with the knowledge of the truth. For this 
reason, then, the cause of the invalidating effect is not the error, but the 
will's act of exclusion; that is to say, the errors about the diverse aspects 
of marital unity or indissolubility, or about other essential elements of 
marriage, which the practical judgement can offer in its specific display of 
options, can also be presented to the person as an inducement to mar
riage. For example, a man may say that "one of the reasons for marrying is 
that marriage binds me only to a public state of monogamy so that, while 
respecting those juridical and social forms of marriage, I am allowed to 
have relations with other women privately and discreetly"; or another may 
say that "marriage persists for as long as the spouses are in love with each 
other, and it ceases to exist when love dies, and for this reason I choose to 
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marry because now I am in love and because I can dissolve it when love 
disappears." In those cases , the error can be the motive for positively 
wanting for oneself, with an act of the will that excludes or simulates, a 
bond deprived of one of the properties. In those cases, then, in which the 
contracting party chooses the erroneous content of the motivating induce
ment , the error has acted as the cause of the positive act that excludes 
unity in the specific marriage contracted. The selective or preferential 
choice of a false bond, which implies the exclusion of the true bond , 
places the fattispecie within the realm of willful exclusion of the proper
ties or of sacramentality (the simulating aspect) so that the error is the 
cause of the wilful exclusion (the causa simulandi) . The positive act of 
exclusion is formed by this error because, by choosing a bond that is dis
soluble, or not exclusively faithful, or non-sacramental , the will also ex
cludes indissolubility, or unity, or sacramentality. That selective and 
excluding preference is the positive act of the will of c. 1101 § 2 in which 
the error does not determine the will but exercises an influence as the mo
tive for the selective choice of the false bond. While the error does explain 
that choice it does not determine it. 

In the error causa simulandi the contracting party is able to select 
one option from several and, should the party choose the erroneous op
tion concerning the properties, the caput nullitatis is the positive act of 
the will freely choosing the error. In the case of determining error, the act 
of selecting is lacking because the will is inevitably determined ad f alsum 
by the practical judgement of the intellect. From this it follows that deter
mining error is an autonomous caput nullitatis because the dysfunction 
of the practical intellect, from which the invalidating effect derives, is in 
itself sufficiently serious enough to deprive consent from its true matrimo
nial object. In determining error, therefore, the contracting person does 
not select and does not exclude any option because the party is not aware 
of any possible choice because none exists. Without choice there is no ex
clusion either. So the person who errs pre-determined by the error does 
not want to simulate and cannot be aware of having simulated: without 
the will to simulate one cannot do so , as one cannot exclude without 
wanting to. The party, rather, is certain of wanting the only conjugal bond 
that he or she knows and thinks to be the true one that is suitable to him 
or her. 

It follows, then , that in regards to determining error it makes little 
sense to require the positive act of the will that is characteristic of simula
tion caused by error. Nor is it correct to try to explain the invalidating ef
fect of determining error by presuming an implicit act of exclusion by the 
person who errs. This would mean interpreting the error as a cause of the 
simulation as in c. 1101 § 2, even though the text of c. 1099 expresis verbis 
declares that determining error is an autonomous cause of nullity. The 
persons who errs with a pre-determined will is not conscious of any con
tradiction between his or her internal intention and the corresponding 
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external manifestation of consent. The contradiction exists only objec
tively between the bond that the person intends to establish and the one 
that the law judges to be true and valid. 

When a person affected by a determining error discovers the truth 
about the properties or about the sacramentality of the bond shortly be
fore marrying (e.g., during the prenuptial examination or even during a 
preparatory course of instruction), it should not be assumed that "the 
newly acquired knowledge of the truth" is like a beacon of light which, au
tomatically switched on, dispels the error from the judgement of practical 
reason. Due to the vital and ingrained character of determining error, this 
type of belated information is often routinely filed in the person's specula
tive intellect in a depersonalised fashion without becoming a real option 
of practical judgement. If this is the case in actual fact, the person contin
ues to labour under a determining error, but if it happens that the person 
reflects on the new information received about the true properties or 
about the sacramentality of marriage as another alternative which the 
practical intellect offers to the choice of the will, then the ratified choice 
of a dissoluble bond, or of a bond deprived of unity or of sacramentality, is 
technically considered a case of exclusion (c. 1101 § 2) with the error 
being the causa simulandi. 

8. Characteristics of the proof- error pervicax 

The error that determines the will is not a speculative, theoretical er
ror; it is a falsehood exhibited, as a practical habit, through the person's 
attitudes and real life behaviour, that is to say, through the person's actual 
lifestyle. While the speculative intellect seeks to know the truth of an ex
isting object (which in the present context is the abstract notion of the in
stitution of marriage), the object of the practical intellect is a truth which, 
not yet existing in the person's vital reality, is to be brought about by the 
person's own action (namely the particular conjugal union that is desired, 
in actual practice, as devoid of indissolubility, unity, or sacramentality). 
This "practical truth" does not only exist in the mind; the truth, or in this 
case an error, is practiced in one's life. Between the theoretical truth 
grasped by the speculative intellect and the practical truth of the judge
ment of practical reason, there is no logical continuity but an illogical 
jump. The reason for this is that a "practical truth" refers to a particular 
and contingent act to be brought into reality, not by the intellect's proper 
act of knowing but only by the will, the person's faculty that can generate 
the action of self-realisation or self-fulfillment. Because of this, a deter
mining error must be a practical error embodied in the person's living 
practice. The attentive observer of the antecedent, concomitant and, 
above all, subsequent evidence that characterises a union affected by de
termining error will not find, in the case examined, the type of facts and 
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the forms of behaviour that reveal an intent to live, even if unsuccessfully, 
an indissolubility faithful union that forms one's self-identity. The atten
tive observer will rather find, in the party in question, a set of attitudes of 
transitoriness, infidelity, and hardening to the grace of the union, as exhib
ited by the person's frequent and recurrent destructive behaviour ruled, 
day after day, by the fate of circumstances and by the person 's self
indulgence, it forms a "continuous factual line" rooted in the time prior to 
the wedding that progressively worsens. Since the person labouring under 
determining error is immersed in the error and knows nothing but the er
ror, the proof of determining error is to be found in the person's "biograph
ical continuum." 

Now we can understand the profound intuition of canonical jurispru
dence showed by its configuration of obstinate (pervicax) error as the 
morally accurate proof of the determining effect that an error of the prac
tical judgement can exercise over the will. Indeed, those manifestation of 
obstinacy, unequivocal certitude, and deeply rooted attitudes of a person's 
practical behaviour concerning conjugal and family habits of dissolubility, 
polygamy, promiscuity, infidelity, and denial of any supernatural transcen
dence are the symptoms of a will that wants that type of cortjugal bond in 
a habitual, tenacious, firm, impervious, constant, and stubborn manner 
characteristic of a person who wants and does only what he or she under
stands. When those symptoms exist throughout a person's life history, one 
can be morally certain that the person has not suffered a simple specula
tive error about indissolubility, unity, or sacramentality but a determining 
error ( or an error turned into causa simulandi). 

9. Determining error concerning the sacramental dignity of 
matrimony: the interrelation between cc. 1099 and 1101 

a) The terms of the dilemma: is the lack of faith on the part of con
tracting parties juridically relevant? 

It is not rare to find baptised persons who, having departed from the 
faith, desire to contract, and in fact do contract, in the Church with no in
tention to heed the demands of personal conversion. In the face of those 
situations, one may ask if it is possible for baptised persons, who declare 
themselves to be non-believers, to contract a marriage that is a true sacra
ment. To put it differently, one may ask why faith is not required for the 
contracting party to validly receive the sacrament of marriage, mainly if 
we consider that should faith not be required, the non-believing party 
would receive it against his or her free will, or unconsciously and mechan
ically, something that the party rejects or ignores. Since c. 1055 § 2 pre
cludes any separation between contract and sacrament, so that a person 
who does not contract a valid marriage does not receive the sacrament, 
should not the same principle apply to the person lacking the faith needed 
for a valid sacrament, who could not contract, then, a valid marriage? 
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Furthermore, if c. 1099 admits the possibility of error about sacramental 
dignity, which can invalidate marriage if it determines the will, we ought 
to accept a fortiori the invalidating possibility of a person who wants to 
exclude sacramentality, not by reason of an error but due to a conscious 
and free self-determination of the will. 

Following those lines of argumentation, some authors tend to sup
port the thesis that the lack of faith, on the part of baptised Catholics, 
would prevent the contracting parties from the required intention of doing 
what the Church intends to do when celebrating the sacrament of mar
riage. Those authors argue that in imparting a sacrament, the Church per
forms a sign of faith and of participation in Christ so that, a marriage 
"without faith" between two Catholics would be necessarily null, in some 
cases because of determining error and in other cases because of volun
tary exclusion of sacramentality. Some important texts seem to support 
that thesis. Among other texts, SC 59 states that "They [the sacraments, 
including matrimony] not only presuppose faith, but by words and objects 
they also nourish, strengthen, and express it; that is why they are called 
'sacraments of faith."' In the first edition of the Roman Ritual it was said 
that, "Let pastors of souls foster and strengthen, above all, the faith of the 
spouses because the sacrament of marriage supposes and requires faith." 
Finally FC 68 explains that with those "engaged couples who show that 
they reject explicitly and formally what the Church intends to do when the 
marriage of baptised persons is celebrated, the pastor of souls cannot 
admit them to the celebration of marriage. In spite of his reluctance to do 
so, he has the duty to take note of the situation and to make it clear to 
those concerned that, in these circumstances, it is not the Church that is 
placing an obstacle in the way of the celebration that they are asking for, 
but themselves." 

Nevertheless, the most important and most credible sector of canon
ical doctrine and jurisprudence understands that requiring faith for the 
validity of marriage may imply an error of principle concerning sacramen
tality, as understood by the Church and as stated in c. 1055 § 2. When we 
relate sacramentality to marriage and connect the two, we should not 
think of sacramentality as a substantial reality different from the conjugal 
pact, even if inseparably connected with it, as if the contracting party had 
to elicit a double act of the will towards two objects: marriage itself on the 
one hand, and sacramentality on the other hand. It is not that marriage is 
wanted by the act of consent and sacramentality by the act of faith, so that 
lacking the first, the second would be useless, and lacking the second, the 
first would be null: the error on the principle lays precisely in that notion 
of a dual, although inseparable, reality between contract and sacramental
i ty. The sacrament consists of the same and the only valid natural 
marriage which, among the baptised, has been raised to the order of su
pernatural grace thus acquiring firmness. Therefore, when two baptised 
persons render true consent and thus establish a partnership of their 
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entire life ordered to the conjugal good and to the procreation and educa
tion of the children, they also establish the same and the one marriage 
which, inserted by its own nature in the plans of the Creator "in the begin
ning," has been raised by baptism to the order of grace and contains a spe
cific (sacramental) configuration with Christ the Spouse. In short, for 
marriage to be a sacrament, baptised persons require nothing else but to 
want, with a right intention, the same and the one marriage which God has 
instituted in the creation. 

In favour of the understanding of sacramentality explained in the 
previous paragraph, we can adduce some more specific and recent texts 
of the Magisterium on the matter. Thus, FC 68 explicitly states that, "The 
sacrament of Matrimony has this specific element that distinguishes it 
from all the other sacraments: it is the sacrament of something that was 
part of the very economy of creation; it is the very conjugal covenant insti
tuted by the Creator 'in the beginning.' Therefore the decision of a man 
and a woman to marry in accordance with this divine plan, that is to say, 
the decision to commit by their irrevocable co:rtjugal consent their whole 
lives in indissoluble love and unconditional fidelity, really involves, even if 
not in a fully conscious way, an attitude of profound obedience to the will 
of God, an attitude which cannot exist without God's grace. They have 
thus already begun what is in a true and proper sense a journey towards 
salvation, a journey which the celebration of the sacrament and the imme
diate preparation for it can complement and bring to completion, given 
the uprightness of their intention." 

In relation with the specific case of those baptised persons who ask 
to marry before the Church motivated only by social reasons, the same 
Ap. Exh. points out that, "these engaged couples, by virtue of their Bap
tism, are already really sharers in Christ's marriage Covenant with the 
Church, and that, by their right intention, they have accepted God's plan 
regarding marriage and therefore at least implicitly consent to what the 
Church intends to do when she celebrates marriage. Thus, the fact that 
motives of a social nature also enter into the request is not enough to jus
tify refusal on the part of pastors." 

Finally, concerning the existence or non-existence of faith, the same 
Ap. Exh. concludes by saying that, "As for wishing to lay down further crite
ria for admission to the ecclesial celebration of marriage, criteria that would 
concern the level of faith of those to be married, this would above all in
volve grave risks. In the first place, the risk of making unfounded and dis
criminatory judgments; secondly, the risk of causing doubts about the 
validity of marriages already celebrated, with grave harm to Christian com
munities, and new and unjustified anxieties to the consciences of married 
couples; one would also fall into the danger of calling into question the sac
ramental nature of many marriages of brethren separated from full com
munion with the Catholic Church, thus contradicting ecclesial tradition." 
(FC 68) 
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b) The sacramental dignity of marriage as the object of determin
ing error or of exclusion. Rules for interpretation 

The first rule requires a correct interpretation of "sacramental dig
nity" as found in c. 1099 in relation with cc. 1055 and 1056. An interpreter 
who cannot explain the precise meaning of the sacramental dignity of 
marriage will hardly understand the determining error concerning that 
dignity or its exclusion. 

First of al l ,  it is not superfluous to note that the expression 
"sacramental dignity" is not to be confused with the bonum sacramenti of 
the Augustinian formula: the latter refers to the good of the indissolubility 
of the bond of marriage and not to that specific configuration with Christ 
which marriage, as a natural reality instituted by the Creator, produces on 
the baptised contracting parties. The determining error on indissolubility 
as well as the exclusion of the same property, considered as error on and 
exclusion of a property of the bond, are properly considered in cc. 1099 
and 1101 respectively. Sacramentality, however, is not a property of the 
bond but a dimension of the entire structure of marriage: the specific 
participation in the mystery of Christ-Spouse who receives from the 
baptised the conjugal pact, the bond of marriage, its properties and 
natural ends. The expression "sacramental dignity of marriage" does not 
mean the parties' adherence to the contents of the Christian faith, as 
expressed in the Creed, with the result that the lack of faith in the dogmas 
and beliefs of the Church would amount to determining error on the 
dignity of marriage or to its exclusion. In addition to involving a rather 
crass error of interpretation, it should be noted that, as it is obvious, 
neither the knowledge nor the acceptance of the theological teachings on 
the sacramentality of marriage forms part of that minimal knowledge 
required for a valid marital consent. Furthermore, the parties' belief or 
unbelief, their participation, indifference, or dislike of the liturgy, which 
may accompany the manifestation of consent, are not part of the making 
of the sacrament of marriage by the contracting parties, who are the only 
ministers. The sacramentality of marriage therefore is not to be confused 
with either the liturgy or the attitudes of the contracting parties about it. 

The expression "sacramental dignity" refers to those concepts that 
are exclusively matrimonial, namely the conjugal covenant, the partner
ship of the whole of life of only one man with only one woman, and the or
dination to the good of the spouses as well as to the procreation and 
education of offspring, as instituted "from the beginning" by the Creator. 
Sacramentality adds no new reality of a matrimonial character to the 
marriage between baptised persons but raises the same natural matrimo
nial reality and introduces it into the supernatural order of the grace of 
Christ without suppressing, destroying, or replacing the natural matrimo
nial reality. All that is achieved by the specific incorporation into Christ
Spouse of those persons who, through baptism, had already received the 
elevation of their own human nature and life to the order of grace and of 
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their redemption in Christ. Consequently, the sacramental dignity of mar
riage is manifested in the actions proper of, and normal to, a valid mar
riage. These are the act of marrying and those usual acts of marital life 
through which the spouses fulfil their essential conjugal rights and duties 
and seek conjointly the attainment of the ends characteristic of the mar
riage union. 

To say it differently, in the wedding of Cana, the spouses did not 
bring, as it were, the water (the natural marriage) and Christ the wine (the 
sacrament) so that the two substances would remain inseparably mixed 
into a marriage-sacrament. The spouses rather, and it is crucial to under
stand this well, contributed with the water that filled the jars, or the right
ful intention inscribed by the Creator into the human nature of committing 
themselves to an indissoluble love and an unconditional fidelity. Christ 
transformed the same water, or natural marriage without reduction or 
perversion, into the better wine, that is to say, into the grace and the per
sonal condition of sharing in the love that Christ-Spouse has in the Church 
and in Christ's union with the Church, in which consists the sacramental 
dignity of marriage. Although the natural conjugal pact ("the water") has 
no intrinsic power to generate the sacramental dignity of itself, marriage 
does have the capacity to receive that dignity from an extrinsic cause, 
namely the sovereign power of Christ who has the power to incorporate 
what is human to the divine. The natural conjugal covenant cannot pro
duce such transformation, but it can be so transformed when it occurs be
tween two baptised persons because a Christian's being and life has been 
incorporated into Christ through baptism. Therefore, the Christian's nup
tial gift and self-giving, in conformity with Christ's designs for marriage 
"from the beginning," has the aptitude to receive a new configuration in 
Christ, a gratuitous gift always caused extrinsically by Christ. Due to the 
indelible character of baptism, the contracting parties, consequently, have 
no power to prevent the outpouring of the sacramental gift as longs as 
their naturally valid covenant conforms to the design of the Creator "from 
the beginning," for that covenant has received, through baptism, the apti
tude of being the sign of Christ-Spouse. The only way for a baptised cou
ple to nullify the power of Christ over their marriage would be to fail to 
contribute "the water" capable of being transformed; that is to say, by en
tering into a naturally invalid conjugal pact, or covenant devoid of the 
rightful intention of giving and accepting each other in a partnership of in
dissoluble love and unconditional fidelity ordered to the conjugal good 
and to the procreation and education of offspring. 

It is Christ's will that, as stated in c. 1055 § 1, the same natural mar
riage should be endowed, when the contracting parties are baptised, with 
a new and specific participation in Him who, in addition to the divine filia
tion received in baptism, configures the spouses to Christ-Spouse of the 
Church. 
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The same natural marriage, when contracted between baptised per
sons, is the sign of the union of Christ with the Church. The sign, however, 
is different from the thing signified and, as the flag is not the country and 
the baptismal water is not the grace signified, marriage is not, properly 
speaking, the union of Christ with the Church but only the sign of that 
union. Nevertheless, it is in the nature of a sign to contain a relation or 
nexus with the thing signified, by virtue of which the sign has the capacity 
to signify. In the marriage of two persons incorporated into Christ by bap
tism, the sovereign power of Christ confers to marriage the capacity to 
signify Christ, the Spouse: the same conjugal pact-the bond of mar
riage-in its properties and ends, acquire a nexus or vinculum with the 
union of Christ and the Church. By reason of this nexus, which raises mar
riage to the supernatural order of the economy of redemption, the entire 
essential structure of marriage, as instituted by the Creator "from the be
ginning," exercises a real and active role in the nature and ends proper to 
the union of Christ with the Church. 

Accordingly, when the Christian spouses, by means of the conjugal 
covenant, give and accept each other with their own sexual complementa
riness of man and woman, their mutual self-giving signifies Christ's self
giving to the Church and their mutual acceptance signifies Christ's accep
tance of the Church. In this sense, it can be accurately said that Christ is 
the Spouse of each party. Again, by reason of Christ's double union with 
the Church through his love and through his incarnation, the ratum et 
consummatum marriage bond becomes a partnership of the common life 
which, besides being a way of human self-realisation, is also a common 
way of sanctification or mutual and joint self-fulfilment of a specific Chris
tian vocation, namely the matrimonial vocation. This is why the two ways 
by which the bond that unites two persons ( one man only with one woman 
only, for life) acquires a special firmness; by reason of their sacramental 
significance, the natural properties of marriage become connected to the 
properties of Christ's union with the Church. Consequently when the 
Christian spouses implement together the unity and the indissolubility of 
their life's endeavour, at times very laboriously and even heroically, they 
bring about all the potential grandeur of human love and soar above situa
tions which, from a human viewpoint, may seem illogical and restrictive, 
and in their quest, the Christian spouses come to share even in the at
tributes of the divine love as divine grace flows over them and their family. 
Finally, the natural ends of marriage receive also that signification by 
which they become incorporated into the purposes of Christ's union with 
the Church. Because of this connection, classic teaching in the tradition of 
the Church holds that the procreation and the education of offspring of a 
Christian marriage is ordered to the increase of God's children and the 
conjugal good is incorporated into the order of divine love and charity. 

Sacramentality-without adding or changing the essential structure 
of the valid natural marriage-strengthens the same pact ( sacramentum 
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tantum), the same bond, its properties and the ordination to its natural 
ends (res et sacramentum), and gives it the power to signify (res tantum) 
the union of Christ with the Church (res non contenta) and the corre
sponding grace to this state of life (res contenta). 

In conclusion, since the conjugal union that receives a sacramental 
dignity is the same natural marriage that the Creator established, and 
since this sacramentality carries no essential conjugal addendum, a bap
tised person can only block the emergence of the sacramental dignity, a 
supreme gift of God, by not committing to the essential structure of mar
riage's natural substance. In regards to the requisite freedom explained 
above, the baptised person freely receives the gift of sacramentality by ex
ercising his or her free will when contracting a naturally valid marriage; in 
regards to the minimal requisite faith, the baptised person's faith is im
plicitly but sufficiently contained in the party's rightful intention to be 
committed to an indissolubly faithful and fruitful partnership of love and 
life, for in that intention the party accepts the will of God the Creator as 
inscribed in the nature of human sexuality. Therefore, the determining 
error on sacramental dignity, or the exclusion of the same dignity, which 
invalidate the marriage between two baptised persons, cannot directly af
fect the sacramental dignity in an autonomous or independent fashion as 
long as the error or the exclusion leave intact and complete the rightful 
intention to contract marriage as instituted by the Creator. 

The second rule of interpretation refers to the expression "rightful 
intention" on the part of the contracting parties as used in FC 68. The diffi
cult and confusing meaning of certain statements, on the part of one or 
both contracting parties, may often give the impression that a particular 
case may be one of determining error or of exclusion of sacramentality. 
For instance: "I do not believe in priests nor in the Church"; or "I do not 
believe in the Church but I choose a Church wedding because of social 
motives, or in order not to antagonise our families"; or the reasoning that 
"since I am a non-Catholic Christian, I do not believe in the ceremonies of 
the Catholic Church but I consent to be canonically married to please my 
spouse, or for social reasons"; or the argument that "since I lost my faith, I 
do not intend to confess nor take communion during the wedding cere
mony"; and "to me all those formalities and liturgical ceremonies are the
atrical gestures for a credulous person, which is not my case"; or again "all 
marriages, whether civil or religious, are equally mere formalities without 
any value: only the person's private and personal feelings truly count." In 
those cases, the investigation must centre on the "rightful matrimonial in
tention," which may or may not exist underneath those ambiguous expres
sions; that is to say, the investigation must discover whether the baptised 
parties, through their respective consent, committed their entire life to 
an indissoluble love and an unconditional fidelity in a partnership or
dered to the good of the spouses and to the procreation and education of 
offspring. 
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As long as the baptised party had a rightful matrimonial intention at 
the time of giving consent, the exclusion of sacramentality or the deter
mining error upon the same cannot occur because a marriage's sacramen
tal dignity is a reality that stands independently from the natural conjugal 
pact, and it is not another object of consent added to and different from 
marriage itself. Besides, as a dimension of divine grace, sacramental dig
nity can neither be originated nor rejected by the contracting parties who 
wish to contract a valid marriage. Consequently, there cannot exist a valid 
conjugal covenant between two baptised persons which is not, at the 
same time, a marriage endowed with sacramental value and, in this mar
riage-sacrament, no harm is done to the freedom of the parties and no un
conscious and automatic reception of the gift of sacramentality takes 
place. The rightful matrimonial intention on the part of the persons marry
ing means that, by wanting the same conjugal pact instituted by the Cre
ator "from the beginning" with all its integrity, those persons constitute, by 
their consent, the res or natural reality of marriage which, according to 
the economy of Creation, is inscribed in the rightful human love of the 
spouses. This openness and disposition of the will, on the part of the mar
rying parties, to the will of the Creator cannot exist without divine grace. 
Since a person's faith is found in many and profound degrees, the "rightful 
intention" to give and accept each other in a love that is indissolubly faith
ful and fruitful implies a real and practical faith in the will of the Creator 
as this will, which is inscribed in human nature, is freely accepted by the 
contracting parties' rightful intention to enter into their project of conju
gal love. This reality, established by the Creator and freely chosen by the 
contacting parties, is the "water" in the jars and the same reality that 
Christ chooses to transform into wine, by his sovereign power, that is to 
say, a participation in his being as belonging to Christ-Spouse. 

The third rule of interpretation requires a determination, in the par
ticular case being examined, of whether the manifestations contrary to the 
faith, to the Church, or to the sacraments, especially the sacrament of 
marriage, contain doctrinal and practical errors or subjective motivations 
and designs intrinsically affecting the rightful intention of marrying ac
cording to the Creator's will inscribed in the nature of man and woman. 
Also whether the error or motivations, having perverted that intention in 
some essential aspects, are in fact causae simulandi or manifestations of 
a will to contract without the bond, its properties, or its ends. 

When a righiful conjugal intention exists, motivations such as fam
ily and social reason are irre levant, even if they are the prevalent or 
causam dans motives for choosing to marry in the Church. However, we 
would have a case of total simulation if the social motivation simply fills 
a vacuum or absence of the right conjugal intention or, in other words, if 
there is no matrimonial will under the nuptial sign before the Church but, 
taking the place of that will, there is only the intention for the sign. This 
type of marriage would be null because of a defective consent which 
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excludes marriage itself, and not because of any statement contrary to the 
faith or to sacramentality. In the majority of cases, those statements ex
press a rejection of the religious liturgy or of the faith in the Church
institution mixed with confused notions about the true meaning of sacra
mentality. Nevertheless, it is not infrequent to find that, under diverse and 
confusing manifestation of lack of faith in the Catholic religion, wrongly 
understood and often mistaken by the liturgical formalities or by some 
marriage and family religious practices, a deficient will to contract does ex
ist. The spiritual impoverishment that the loss of faith causes may lead a 
person to positively intend, under the nuptial sign desired by "social rea
sons," a relationship deprived of a bond formed by juridical rights and obli
gations, of one of the properties, or of one of the ends. In those specific 
situations of simulation, the "social reasons" would be, strictly speaking, 
the causa celebrandi and the "lack of faith" would be the causa simulandi. 

The fourth rule refers to the explicit and formal rejection of sacra
mentality as described in the important text of FC 68: "However, when in 
spite of all efforts, engaged couples show that they reject explicitly and 
formally what the Church intends to do when the marriage of baptised 
persons is celebrated, the pastor of souls cannot admit them to the cele
bration of marriage. In spite of his reluctance to do so, he has the duty to 
take note of the situation and to make it clear to those concerned that, in 
these circumstances, it is not the Church that is placing an obstacle in 
the way of the celebration that they are asking for, but themselves. "  

Let it be noted first that the text of FC just quoted does not explicitly 
mention sacramentality which, however, is understood to be implicitly in
cluded in the text's mention of the explicit and formal rejection of what 
the Church intends to do when the marriage of baptised persons is cele
brated and in the reference to the fact that it is not the Church but the con
tracting parties themselves who place the obstacle to the celebration. 

The first and wider meaning of the text includes those contracting 
parties who, by their expressed and formal rejection of "what the Church 
intends to do," they in fact reject the conjugal covenant, as established by 
the Creator "from the beginning." By formally and explicitly manifesting 
their rejection of the conjugal covenant, of marriage itself, of its proper
ties, or of its end, it is evident that the parties themselves, and not the 
Church, place an obstacle in the way of the celebration because they seek 
a false nuptial sign in the ceremony that they request. If in spite of this ex
press and formal rejection, the celebration takes place, the case falls 
within the exclusions of c. 1101 § 2. 

The second and more restricted meaning of the text includes those 
cases of explicit and formal statements against the sacramental dignity of 
marriage, since it is obvious that "what the Church intends to do when the 
marriage of baptised persons is celebrated" is also to confect a sacrament. 
However, as reiterated above, express and formal statements against 
sacramentality are irrelevant as longs as the baptised persons desire, in 
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fact, to contract a marriage that conforms to the one established by the 
Creator, namely a life and love partnership that is indissoluble, faithful 
and fruitful. Consequently, the formal and express rejection of sacramen
tality invalidates only when one or both contracting parties positively in
tend, through those statements, to establish a conjugal relationship that is 
in itself incapable of receiving the gift of sharing in Christ-Spouse and in 
the graces corresponding to the marital state of life. 

The inability of the coajugal relationship to receive the matrimonial 
configuration with Christ can only be brought about by the baptised par
ties who voluntarily demolish the essential structure of marriage through 
one of the following ways: firstly by the substitution of the conjugal cove
nant with a void nuptial sign, which impedes the formation of the conjugal 
bond itself; secondly by causing a short circuit, as it were, in the connec
tion between the natural conjugal order and the order of grace, thus 
blocking the access of the natural reality into the supernatural order and 
impeding the supernatural elevation of the natural conjugal union, which 
the Creator initiated with the institution of marriage and the will of Christ 
established ex opere operato. Along this second path, the contracting 
party can sever the signifying nexus that runs in a two-way direction: in 
the direction running from the nature of the conjugal reality to the sacra
mental sign, the parties can intend a type of man and woman relationship 
which, devoid of the properties or of the ordination to marriage's proper 
ends, cannot signify the union of Christ with the Church. In the direction 
running from the sacramental sign to the valid constitution of marriage, 
the parties can sever the connection by opposing the sacramental sign in 
such a way as to voluntarily block the grace of the configuration with 
Christ of the natural conjugal reality. The natural structure of the latter 
disintegrates when the parties, whose own nature has been raised by bap
tism, contradictorily pretend to remain in the natural order of things. For, 
indeed, when the baptised parties act against their own elevated nature, as 
acquired in baptism, and they deny to their conjugal union its capacity to 
signify Christ-Spouse, the natural conjugal order does not remain intact 
but collapses in its very core. From the technical viewpoint of the defects 
of consent, this efficacious opposition to sacramentality requires an ex
plicit positive act of the will which can be generated from the party's self
determination or can originate, under certain conditions, in the party's 
practical intellect. 

c) The so-called prevalent will in the exclusion of sacramentality 

In order to effectively neutralise the sacramental aptness of the natu
ral conjugal pact, bond, properties, and ends, which is received with bap
tism's indelible configuration with Christ, the will of the baptised 
contracting party must positively degrade the essence of the natural con
jugal pact, bond, properties, and ends. In other words, the contracting par
ties must "fill the jars ,"  as it were, with "polluted water" so that they 
themselves and not the Church, as the text of FC 68 acutely notes, impede 
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the transformation of the natural water into wine. It is not within the 
power of the baptised party to decide to enter a true marriage and re
solve, at the same time, that the valid marriage is not to be eo ipso a sacra
ment, as c. 1055 § 2 reminds us. Presupposing then the inseparability just 
mentioned, an intention contrary to sacramentality on the part of the bap
tised person, who truly and positively intends that the valid marriage is 
not to be a sacrament, should be a prevailing intention, interiorly and ex
pressly, over his or her nuptial intention. It should amount, in other words, 
to the following: "if my marriage is to be a sacrament against my will, then 
I pref er not to marry rather than to consent to or accept the sacrament." 
This description of an expressed will against sacramentality is called a 
prevalent will. 

The psychological mechanism of the prevailing will shows, at least, 
that the person who does not want sacramentality in any way whatsoever 
is logically bound, due to the inseparability of the valid pact from its sacra
mental sign, to reject the entire marriage/sacrament and to totally or par
tially exclude the essential structure of marriage. In that sense, the so
called prevalent will is the psychological form, to describe it in phenome
nological terms, taken by the rejection of sacramentality as causa simu
landi; expressing it in canonical terms, the rejection of sacramentality is 
the motive causam dans of the positive act of exclusion of marriage itself, 
of one essential element, or of the properties, as formulated in c. 1101 § 2. 

The two ways of rejecting sacramentality described above can be in
cluded within the different modalities of simulated consent, and for this 
reason, a majority of those within canonical doctrine holds that the bap
tised party's express and formal exclusion of sacramentality either con
ceals one of the forms of the exclusions of c. 1101, within which the causa 
simulandi operates, or is inefficient and irrelevant if the external expres
sion against the sacrament co-exists with the rightful intention of being 
committed to a love and life partnership indissoluble faithful and fruitful. 
For this reason, the exclusion of sacramental dignity that first appeared in 
the 1980 schema as an "autonomous" exclusion was not adopted in the 
final text of c. 1101 now in force, thus maintaining the old tradition re
ceived in c. 1086 of CIC/1917. 

d) The error about sacramentality that determines the will 

We can now understand the apparent paradox that the error about 
sacramental dignity is formulated as an autonomous invalidating error in 
the canon under study (as it was in c. 1084 of CIC/1917) while not being in
cluded in the autonomous forms of exclusion of c. 1101 (as it was not 
included in the former c. 1086). 

As we saw in relation with the prevalent will, the will cannot reject 
sacramentality and establish, at the same time, a valid marriage; the 
"exclusions of sacramentality" in appearance only are really motivations 
or reasons leading to simulation (causae simulandi) and are not to be 
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identified as acts of exclusion nor as objects excluded, for the act of ex
clusion must ref er to the pact, to the bond, to its properties, or to its ends. 
Simulation under any of its modalities is always a positive act of the will 
and, therefore, a defect of consent originating in the self-determining 
power of the will, but when the legislator regulates the acts of simulation 
by means of laws concerning excluding acts and excluded objects carry
ing an invalidating effect, he does not go into that very wide field of moti
vations which, provoking and explaining the positive act of exclusion, are 
however antecedents which do not determine the will. For this reason, the 
so-called "will to exclude sacramentality" that is, in reality, a motivating 
factor or causa simulandi is not to be counted, as in fact it is not, among 
the properly called exclusions of the text of c. 1101. 

In contrast, the determining error of c. 1099 operates along different 
lines: in this error the will is determined toward the object by a factor out
side itself, namely the intellect which, by way of the cognitive contribution 
that the will requires, leads the will to that determination. While c. 1101 re
fers to self-determined acts of the will, c. 1099 considers, rather, the "mo
ment," prior to the positive act of the will, in which the practical intellect 
contributes with the knowledge of the possible options from which the 
person makes then a specific choice. As sufficiently explained before, 
when the practical judgement provides information containing only one 
option, the will is determined toward the only available object since there 
is no other. In c. 1101 § 2, the legislator does not list the possible motives 
of simulation because these are not positive acts of the will, but it defines 
the objects being excluded. In c. 1099, the same technical reasons prevail, 
that is, the needless enumeration of simple or motivational errors is 
avoided but the canon defines the objects of error that invalidate consent 
when the will is determined by them. Consequently, when in the practical 
judgement of the intellect all that a person knows is an essential error 
about "sacramental dignity," then the error determines the object of mari
tal consent and this consent is null. 

The first precaution that the interpreter must take when judging de
termining error is not to mistake it for a simple error about sacramental
ity. It must be noted in this regard that the determining error about the 
dignity of marriage must affect the essential structure of marriage, 
even if by way of sacramentality, and must wound it substantially. 
Since this requirement is an obvious one, the legislator need not add the 
adjective "essential" to the text of c. 1099 because the reason for the inval
idating effect of those errors affecting consent is that all of them damage, 
in law or in fact, the substance of marriage. Such is the case of ignorance 
and substantial error of c. 1096, by which the person's intellect fails to 
contribute with the minimal substantial true knowledge about marriage. 
The same thing occurs with the error of fact about the physical identity of 
the other contracting party of c. 1097 § 1, which is a substantial error 
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about the person. Likewise, the error about a quality directly and princi
pally intended (see commentary on c. 1097 § 2) invalidates marriage be
cause, even though it refers to a quality, the will of the contracting party 
turns it into substantial. 

It is not necessary to explain that the determining error of c. 1099 on 
one of the properties of marriage must be an essential error, for those 
properties are indeed essential and the error about them directly wounds 
the bond itself. In the error about the sacramental dignity, then, the essen
tial structure of the marriage between baptised persons ought to be nec
essarily wounded, for otherwise the error would ref er to an accidental 
object not involving the essence of marriage, neither de iure nor de facto 
and the essentials of marriage would still be a possible object of the will's 
power of self-determination. It would be, in other words, an error simplex 
which canonical tradition has always regarded as irrelevant. 

Having extensively explained what is to be understood by sacramen
tal dignity, as an object of error and as an object of exclusion as the case 
may be (see above no. 9, b), now we can present in a synthetic fashion the 
criteria that identify the determining error about sacramental dignity: 

First: the nexus between natural marriage and its sacramental eleva
tion does not require that the consent of the baptised should include an
other act of the will, as if this consent should be formed by two voluntary 
acts over two different but inseparable objects, one for the contract and 
another for the sacrament or "sacramental dignity." As insistently re
peated above, following the felicitous clarification of FC 68, only one deci
sion is sufficient, that of choosing to marry in accordance with the 
design inscribed by the Creator in the complementary nature of man 
and woman, that is to say, the will to establish a partnership of the whole 
of life ordered to the conjugal good and to the procreation and education 
of children. For this decision "really involves, even if not in a fully con
scious way, an attitude of profound obedience to the will of God, an atti
tude which cannot exist without God's grace" and by which the spouses 
do not impede but accept, at least implicitly, that a natural valid marriage 
should acquire the sacramental sign and be related to the union of Christ 
and the Church. 

Second: The intention not to obstruct the rise of the nexus of sacra
mental sign is, in a certain sense, a part of the object of the matrimonial 
consent between baptised persons when they establish the essential struc
ture of marriage. Note, however, that a direct and express choice of sacra
mentality, in addition to the choice of the conjugal union, is not a 
necessary part of the object of consent, the reason being that sacramental
ity does not arise from the power of the contracting parties but from the 
power of Christ. For marriage to be a sacrament, it is sufficient that the 
baptised abstain from introducing in the object of their consent a volun
tary element that is new, extraneous, and anomalous to normal consent 
and directly and expressly aimed at obstructing the rise of the sacramental 
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sign. When this occurs, the consent between the baptised, which other
wise would be "naturally sufficient" to establish a marriage with sacramen
tal sign, is infected by an intrinsically unnatural element which, being 
anomalous and extraneous to consent, causes it to be invalid. 

Third: The intrusion into the act of consent of an extraneous and 
anomalous invalidating element can occur by way of the free self
determination of the will (the contracting party chooses and desires it), or 
by way of that determination which the intellect can provoke over the ob
ject of the will (the contracting party inevitably wants the only known op
tion and has no other choice). The first case is one of simulation and the 
second one of determining error. Therefore, the distinction between the 
different forms of exclusion (c. 1101 § 2), by rejecting sacramentality or by 
determining error about sacramental dignity (c. 1099), is a difference of 
concepts deriving from the roles that the intellect and the will play in the 
formation of consent. 

Fourth: When the intrusion into marriage consent of a choice di
rectly and expressly opposed to sacramental dignity is provoked by the 
person's free decision, the case falls necessarily within the framework of 
simulated consent of c. 1101 and within those specific objects which, if ex
cluded, produce invalidity as defined in § 2. In the genesis of this positive 
act of the excluding will, the intellect can supply either the error or the 
truth about sacramental dignity. 

When the intellect supplies the error, the simulator knows, by defini
tion, what she or he desires and excludes, even though the person simulat
ing may not know that the thing chosen and desired is an error, objectively 
speaking, and that the marriage contracted under that condition is invalid 
in the technicaVjuridical area. It is, therefore possible that a simple error 
about sacramentality (an error that does not determine the will) may act 
as a motive of the positive act of exclusion. For instance, a baptised party 
wrongly believes that sacramentality is the same as indissolubility, a reli
gious and moral obligation that concerns believers but that non-believers 
are free to adopt or not. Although he has lost his faith, his believing 
spouse wants to marry forever and urges him to marry before the Church 
because the marriage will then be an "indissoluble" sacrament. Due to his 
error about sacramentality, he chooses and wants to contract according to 
the canonical form but, contrary to his spouse's attitude which he knows 
but rejects for himself, he desires no sacramental marriage but one "with
out religious obligations," as in a civil marriage because, due to his lack of 
faith, he wants to retain his right to divorce. In this case, the error about 
sacramentality is the motive for the real exclusion of indissolubility in 
such a way that the naturally valid contract, eo ipso capable of a sacra
mental sign, is not established. 

When the intellect supplies the truth about sacramental dignity, the 
simulator is not in error but, knowing the truth about sacramentality, does 
not desire it for his or her marriage. If the contracting party knows the 
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truth without error, the same party knows that, among the baptised, the 
signifying nexus arises eo ipso ( c. 1055 § 2) from the valid conjugal con
tract and, if knowing the objective truth, the person wants to exclude sac
ramen tali ty when contracting, then the contracting party necessarily 
excludes a true marriage. In these cases of true knowledge of sacramen
tality with a prevalent will to reject it, the contracting party shuns the con
jugal bond or, more frequently, the party holds back consent, by means of 
positive acts, to those essential matrimonial elements that are more 
closely related to sacramentality, which the party positively rejects. 

The key point of reference to identify those situations as nullifying 
the marriage is the fact, that must be proven, that through the motives ( er
roneous or not) leading to the rejection of sacramentality, the party actu
ally wanted, despite the nuptial sign, to positively exclude consent itself, 
the conjugal bond, its unity or indissolubility, its ordination to the conju
gal good or to the procreation and education of the children, or one of the 
essential matrimonial rights and duties that derive from the bond, its prop
erties, and its ordination to the ends. Since the sacramental sign is, ulti
mately, shared by all those essential conjugal realities, the person's 
voluntary rejection of sacramentality, accompanied or not by error, either 
provokes, in the end, the free decision to exclude those realities or it is ir
relevant by reason of the fact that the "valid" contract is eo ipso a sacra
ment between the baptised ( c. 1055 § 2). 

Fifth: Finally, when the anomalous element contrary to sacramental
ity intruding into the act of consent is caused by a determining error 
through the will's dependence on the intellect, the fundamental outcome 
of this process is fundamentally different from the types of simulation re
sulting from the situations described above, as we shall now explain. In 
the case of determining error, the contracting party is inexorably com
pelled to want a false matrimonial object; this is so because sacramental 
dignity is truly a dimension of the conjugal contract naturally valid which, 
from the moment of being constituted ( in fieri), comprises the bond, its 
properties, its ends, and the essential rights/duties which derive from it. 
Consequently, when a determining error on sacramental dignity objec
tively affects those elements, the contracting party consents, in spite of 
not knowing it, to a matrimonial object that is essentially false; although 
unknowingly, the person is determined to contract invalidly. 

In order to identify the determining error on sacramental dignity, the 
following elements, which need be proven, are to be taken into account in 
each particular case: First, the contracting party must have laboured 
under an error on the sacramental dignity of marriage, which means 
that it must be proven that the person contracting did not know his or her 
error. Second, the constituent nature of the error about sacramentality 
must be identified, not confused and vaguely, but correctly defined 
because it must be demonstrated that the specific error essentially con
tradicted, either directly or indirectly, the substantial structure of 
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marriage, namely the valid contract, the bond, the properties, the ends, or 
the rights/duties deriving from the contract. Third, the error must have 
been such as to have determined the will, which implies that, through the 
person's life circumstances preceding consent, it must be proven that the 
whole range of information about sacramentality in the person's practical 
judgement containedfalse information only and that such information 
was passed on to the will during the time of elaboration of the specific 
consent. When the person knows no other option, no deliberation and no 
personal selection among options are possible, for if the person had been 
able to elaborate a true practical judgement, there would have been delib
eration, that is to say, the person's practical intellect would have been able 
to assess another possible object of the specific consent to be given hie et 
nunc, in which case there would have been a choice of the will, for the 
will determines itself; and if the error about sacramentality contrary, in 
some ways, to the essence of marriage had been chosen, then this essence 
would have been the object of the voluntary act of exclusion as in c. 1101 
§ 2. Concerning the notion that the practical intellect may contain "false 
information only," this does not ref er to information consisting of one sin
gle erroneous fact; it refers, rather, to the fact that if all that the person 
knows about sacramentality in the conjugal order is essentially false, in
cluding the several false options that the person may know, consent will 
always be determined ad f alsum: due to the person's life circumstances, 
his or her practical intellect may contain a collection of different errors 
forming a false conceptual complex. 
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1 100 Scientia aut opinio nullitatis matrimonii consensum ma
trimonialem non necessario excludit. 

Knowledge of or opinion about the nullity of a marriage does not neces
sarily exclude matrimonial consent. 

SOURCES: c. 1085 

CROSS REFERENCES: cc. 1055, 1057, 1101 

CO MME NTARY ------

Pedro-Juan Viladrich 

1 .  The factual framework and definition of terms 

This canon completes the set of rules whose common denominator 
is the fact that the intellect has its own contribution to make to the act of 
the will in the formation of valid consent (see commentary on c. 1096 to 
1100; for the general hermeneutical principles, see commentary c. 1096, 
§ 1). Specifically, this canon comprises those situations in which one or 
both spouses reach the moment of contracting with the conviction that 
the marriage about to be established is null ("scientia aut opinio nullita
tis") but they, nevertheless, express consent in their wedding ceremony. 

By "scientia nullitatis" is understood the subjective state of certainty 
about the truth of an assertion which the person asserting does not ques
tion because of the strength of the subject's own interior assent and be
cause of the reassuring firmness of the objective arguments supporting 
the assertion. The "opinio nullitatis" is a manner of thinking, believing, or 
feeling by which the person's subjective view or conviction is reflected in 
the assertion rather than a firm certainty that the contrary statement can
not be objectively true. Since the latter implies a lesser degree of assur
ance, whatever we say about the state of certainty is a fortiori valid for a 
mere opinion. 

2. Rules of interpretation. The motivating effect of the "scientia aut 
opinio nullitatis" as a cause of simulated consent and as a cause 
of conditional consent 

The question is as follows: do the subjective states of certainty and 
opinion, caused by the contribution of the intellect, necessarily and al
ways prevent the person's will from providing a true consent so that the 
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"scientia aut opinio nullitatis, " by at least one of the parties, is by itself an 
autonomous cause of nullity? 

In answer, c. 1100 very skilfully provides three rules: The first rule di
rectly points out that a party's certainty or opinion, whether objectively 
true or false, about the nullity of the marriage being contracted does not 
impede the person's consent, which means that the "scientia aut opinio 
nullitatis" is never, by itself, an autonomous cause of nullity. The second 
rule indirectly indicates that the nullity of the marriage thus contracted 
does not derive, at any rate, from that certainty or opinion but from the di
riment impediment, the defect of form, or the defect of consent to which 
the contracting party's "scientia aut opinio" referred to. The third rule, 
also an indirect one, shows that a person influenced or motivated by the 
certainty or the opinion about the nullity of marriage may still decide to 
express consent in the wedding ceremony but not to consent in fact, 
which should lead us to consider the same person's positive act of exclu
sion foreseen by c. 1101 § 2. We may add that if instead of "scientia nullita
tis" the party holds an opinion not free from doubts, such doubting "opinio 
nullitatis" can be the motive for conditional consent, in which case the dis
cipline of c. 1102 would apply and the marriage would be null by reason of 
simulation or condition but not because of the "scientia aut opinio nullita
tis" that motivated those states of the mind. We can therefore conclude 
that c. 1100 sets the legal bases for considering the "scientia aut opinio 
nullitatis" as a cause of simulation or, in the case of a doubting opinion, as 
the cause of the condition. 

Considering, then, that the "scientia aut opinio" can be a motivating 
cause of simulation or even of conditional consent, it seems reasonable 
for the legislator to have systematically placed this f attispecie at the end 
of the discipline on error and at the threshold of simulation and condition. 

3. Not an autonomous "caput nullitatis"; its difference from 
determining error 

The rules of interpretation discussed above allow us to distinguish 
the "scientia aut opinio nullitatis," which is never by itself an autonomous 
ground of marital nullity, from the defect of consent, the defect of form, or 
the diriment impediments to which the certainty or the opinion may refer 
and which are, therefore, the real causes of the marriage nullity. With those 
rules, we also avoid mistaking the psychological mechanism of the "scien
tia aut opinio nullitatis" with that of determining error of c. 1099. It is true, 
however, that as both situations constitute states of the intellect, they can 
form the party's practical judgement proposing one exclusive option to the 
will, but apart from this similarity, their differences are essential and defin
itive. The key to the interpretation of this canon is not to forget that its dis
cipline follows the principles concerning the connection existing between 
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intellect and will according to which not all that is contained in the intel
lect or forms its particular condition is necessarily wanted by the will; a 
fortiori, then, when the objects of the intellect and of the intention are dif
ferent, that psychological mechanism by which the choice of the will is de
termined by the practical intellect cannot take place. 

In cases of determining error, the object of the practical intellect and 
the object of consent are the same, namely the conjugal bond with its 
properties and its sacramentality, but the manner by which the practical 
intellect and the will apprehend the same object is different: the intellect 
apprehends the object as something understood and the will apprehends 
it as something wanted. Consequently a person's will can be determined in 
the choice of the bond only when the practical intellect knows no other 
bond but a false one (see commentary on c. 1099). The object, however, of 
the "scientia aut opinio nullitatis" is totally different from the object of 
consent, for the certainty or opinion refers not to the one, indissoluble, 
and sacramental conjugal bond itself, but to an intellectual qualification 
concerning the nullity of the act establishing the bond. Bond and nullity 
are two different realities, the latter being an intellectual qualification but 
not an intended object so that insofar as that nullity is as an intellectual 
qualification, it can never be an act of the will nor the object of consent 
which is the one, indissoluble and sacramental bond to be established 
here and now. Consequently, since the specific facts (fattispecie) that 
form the object of the "scientia aut opinio" consist of a qualification of the 
practical intellect about the inefficacy of the act of consenting, and since 
the object of the will is the bond intended, the determining effect of the 
error foreseen by c. 1099 cannot take place: the state of certainty or opin
ion, whether objectively true or false, about the efficacy of consent can 
never determine the will toward an object, such as the specific bond, 
which is not the object chosen and wanted by the will. Therefore the high
est possible degree of relevance that the "scientia aut opinio" can have is 
that of being a motive inducing the contracting party to either exclude or 
condition consent or, the motive notwithstanding, to consent fully and 
unconditionally. 

4. Relevance of this canon in the validation of marriage 

Real life very often shows that a person may exercise his or her self
determination in ways that go beyond or even against his or her convic
tions or opinions, whether these be objectively true or false. Because of a 
number of reasons, mainly the great power of passion, one or both con
tracting parties may want to be married even knowing that there exists, 
for instance, between them an impediment of a prior conjugal bond, of 
consanguinity, a condition of impotence or of abduction, or that no com
petent priest is available to act as a qualified witness, and yet in spite of, 
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or even against, all those obstacles, including the most fundamental pre
cepts of divine law on marriage, the party or parties may still intend to es
tablish a conjugal union. Or it may happen that one or both parties may be 
mistakenly but totally certain, and not just suspect, that the marriage con
tracted is invalid because they lack parental permission, or the five wit
ness required, or because they refuse to confess and receive communion 
in the wedding ceremony, or the bride is sterile, and yet none of these er
roneous convictions, or other doubts they may have about the truth of 
their opinions, prevent them from wanting to be united in marriage. In all 
those situations, the contracting parties want or consent to something 
that is beyond or contrary to their certainty or opinion because, at times, 
their desire for the conjugal union is much stronger than their willingness 
to submit to the prohibitions and obstacles which thought, that are truly 
or falsely, to invalidate marriage; or it can also happen that a person, being 
aware of the "impossibility" (i.e., nullity) of marrying before others, or 
even before God, wants so "desperately" to be married that he or she con
tinues to hope, aware even of the utopia of those dreams, that something 
magical will occur in favour of validity, or that the marriage that is thought 
to be null now may later be considered valid. 

That the distinctions of c. 1100 are not convoluted nuances is made 
clear by its statement that from the "scientia et opinio nullitatis" no exclu
sion of consent automatically follows, thus leaving open the possibility 
that one or both spouses may have elicited a "naturally sufficient" consent 
in a marriage affected, in actual fact, by a defect of consent, a diriment im
pediment susceptible of ceasing in time or of being dispensed, or a defect 
of form that can be dispensed. In those cases, the existence and persever
ance of the consent "naturally sufficient," even if juridically ineffective, is 
of great importance for the eventual application of the general institute of 
validation to a great variety of situations, either by means of simple valida
tion (cf., e.g. , c. 1159) or by sanatio in radice (cf. in a general way 
cc. 1156 a 1165). In addition, the canon leaves open the possibility that 
sufficient consent may have existed in a marriage contracted, by one or 
both parties, with the erroneously belief, at the moment of consenting, 
that a cause of nullity existed. 
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§ 1 .  Internus animi consensus praesumitur conformis 
verbis vel signis in celebrando matrimonio adhibitis. 

§ 2 .  At si alterutra vel utraque pars positivo voluntatis 
actu excludat matrimonium ipsum vel matrimonii es
sentiale aliquod elementum, vel essentialem aliquam 
proprietatem, invalide contrahit. 

§ I .  The internal consent of the mind is presumed to conform to the 
words or the signs used in the celebration of a marriage. 

§ 2. If, however, either or both of the parties should by a positive act of 
will exclude marriage itself or any essential element of marriage or 
any essential property, such party contracts invalidly. 

SOURCES: §1: c. 1086 §1 
§2: c. 1086 §2; SRR Decisio coram Anne, 8 nov. 1963 (SRR 
Dec 55 [1963] 764); SRR Decisio coram Lefebvre, 19 feb. 
1965 (SRR Dec 57 [1965] 176) 

CROSS REFERENCES: cc. 1055-1057, 1095, 1100, 1104, 1107 

COMME NTARY ------

Pedro-Juan Viladrich 

I. The factual setting of "simulated" marriages 

Feigning, simulating, falsifying, pretending, implying what is not true 
is, unfortunately, part of the condition of human communication. Insofar 
as the wedding ceremony is a public expression of consent, it is an act of 
communication. As such, the contracting party who feigns a non-existing 
matrimonial will to commit or declines to accept the complete essence of 
the conjugal union can falsify it. Lack of truthfulness in the consent mani
fested by the marriage vows is the common denominator of the variety of 
factual situations regulated by c. 1101. 

The majority of doctrinal and jurisprudential writings use the term 
"simulated" consent to identify the false marital vows. This term enjoys a 
multi-secular tradition among jurists because it refers to an essential fac
tor on the part of the deceiving party, namely, the wilful pretext of some
thing that does not exist. The canonical legislator, however, does not use 
that term in the present text of c. 1101 nor did he use it in the old c. 1086. 
By this intentional omission, the canonist is warned not to confuse the 
cause of nullity, or technical structure of the caput nullitatis, with the 
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many and changing ways of simulating or, even worst, not to convert one 
particular set of "simulating" facts into the only paradigm and sine qua 
non internal structure of the caput nullitatis. This can, indeed, happen 
because in the non-expert use of the term "simulation",  it sometimes de
notes a particular sly, artful, astute or tricky way of falsifying the marriage 
vows which is not the only way of producing the causes of nullity of con
sent foreseen in c. 1 101. The exegesis of this canon requires, therefore, a 
distinction between the structure of each caput nullitatis and the diverse 
ways, or situations of fact, that can lead to the actual cause of nullity. The 
structure of each cause of nullity is constant and permanent but the fac
tual ways are as varied and unpredictable as there are individual human 
beings. 

The ultimate reason for the great variety of "simulators and simula
tions" is the fact that simulated consent is the photographic negative of 
true consent. The same versatility of the ways by which the consenting 
parties can give the true consent of c. 1057 is duplicated by the miscella
neous ways of simulating according to the norms of c. 1101.  The latter 
canon depends essentially on the former: the systematic structure and the 
contents of the two paragraphs of c. 1101 depend, as in the negative of a 
photograph, on the arrangement of c. 1057. The canonist should start with 
the internal symmetry that exists between the two canons and resolve the 
problems of interpretation of c. 1 101  under the light of c. 1057. 

2. The building blocks of valid consent 

According to canonical tradition, as synthetically expressed in § 1 of 
c. 1057, the power to establish the conjugal union belongs exclusively to 
the consent of the contracting parties so that any other power or human 
volition is ineffective in that regard. The contracting parties' efficient con
sent comprises each party's internal will, however efficient consent and 
internal will are not to be confused. This may be explained by using a very 
close analogy taken from human biology: the individual internal wills of 
the man and of the woman act like the male and female gametes that unite 
for the conception of human life; separately they cannot form a new living 
being but they can do so by the specific joining that includes and fuses 
them. In a very similar fashion, efficient marital consent consists of a spe
cific joining of the two parties' wills-the man's to the woman's. When 
seen as a joining, efficient consent is a consensual unitary reality with a 
manifold internal structure including several elements: a) the two wills of 
the two sexually diverse persons, the man's will and the woman's will; 
b) the two persons' mutual self-giving and other-accepting in the totality 
of their diverse and complementary sexual condition specifically or
dered to establish the conjugal partnership defined by c. 1055; c) one sin
gle sign capable of uniting the two parties' wills, of communicating the 
enactment of that union to each other, and of being recognized as nuptial 
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sign by the Church. As we shall see, simulation destroys the unity of the 
parties' internal wills, the integrity of its conjugal contents, and the recog
nizable nuptial vow. 

a) Efficient consent and "internal" consent: correlation between the 
duality of wills and the unity of the marriage pact 

One may wonder about the different meanings of the term "consent" 
as used in c. 1057 and in c. 1101: in § 2 of c. 1057 and in all of c. 1101. The 
term is defined as the act of the will of each contracting party, that is to 
say, as the willfulness of the act of self-giving and other-accepting or, to 
say it in a more conventional and synthetic way, as internal will. This inter
nal will is not the efficient consent of § 1 in the same c. 1057 because for 
the internal will to have the power of establishing marriage, it must be le
gitimately manifested by each contracting party, both of whom must be ju
ridically capable persons. Without that capacity, or without its legitimate 
manifestation, the internal act of the will is not the efficient cause of mar
riage. Consequently, in the term "consent" we must distinguish two mean
ings: consent understood as the person's internal will and consent as 
meaning the matrimonial pact or covenant ("foedus matrimonialis, " of 
c. 1055, § 1). In actual fact, internal will and matrimonial pact are two 
phases of the same process of forming the efficient cause of marriage. 

b) The sign, or wedding ceremony, is not  an independently 
intended object in valid consent, but it is so in simulated consent 

Marriage implies a specific reference to the sexual composite of the 
male and female bodies to the point that it can be said that the spouses are 
co-owners of their bodies' sexual modality. With that in mind, it can be 
seen that the establishment of their marital union cannot be less corporal 
than their very personhood which requires the spouses' bodily presence at 
the moment of establishing the union which they accomplish by means of 
a perceptible or sensible nuptial sign ( as well as by consummation in what 
refers to the perfection of the sacramental sign). In this regard, it is crucial 
to note that the required mutual communication, or physical expression, 
of the two internal wills through an external sign is an intrinsic aspect of 
the willfulness of the conjugal giving and accepting. For this reason the 
visible and bodily communication (the nuptial sign) requires no new act of 
the will different from the act of consent itself and is not a new and inde
pendent object of consent. In that sense, the spouses' will to conjugally 
give and accept each other implies, as an aspect proper to and intrinsic to 
that will, the act of mutual communication ( cf. c. 1057 § 2) of the giving 
and accepting, a communication that amounts to an incarnation of that 
will into a sensible and unequivocal nuptial sign. 

Consequently, valid consent is not formed by two acts of the will, 
one giving and accepting the conjugal content in all its integrity and an
other wanting the external wedding ceremony. On the contrary, each con
tracting party elicits one single conjugal act of the will, which includes the 
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entire sequence of the mutual giving and accepting of each other as 
spouses. The same and single act of the will includes also, as part of that 
sequence, the required sensible and mutual communication of the 
spouses' gift of self and its acceptance as persons embodied in their own 
sexual modality. The fact that the giving and accepting of the masculine 
and feminine self is corporal/sexual, demands, by its own nature, a physi
cal, visible manifestation which, being an act of bodily communication, 
unifies the two parties' internal wills in order to achieve their conjugal 
union. The unity of the two internal wills is, therefore, accomplished by vir
tue of the unifying and communicating force of the formal act of manifest
ing consent. The sign of the agreement, which is perceptible because it is 
embodied in words or equivalent signs, must also be recognizable by the 
Church community as an unequivocal agreement establishing the marriage. 

c) Common nature and congruity between the nuptial sign and the 
contracting parties ' marital consent 

With the understanding that the nuptial sign is the manifestation 
phase of the contracting parties' will to become spouses, we can now see 
that the wedding ceremony is a connatural dimension of the one single 
object of matrimonial consent and not a new, different, and independent 
object in the contracting parties' will. The spouses' act of manifesting their 
internal will to each other, through a visible sign, forms the two sides (will
fulness and manifestation) of the one and same reality, namely efficient 
consent. Nevertheless that common nature between willfulness and visible 
manifestation is the basis of the congruity that must exist between what 
is truly wanted and what is externally manifested to which § 1 of c. 1101 
refers, by means of a presumption iuris tantum, in symmetry with the re
quired "legitimate manifestation" of § 1 of c. 1057 for efficient consent. 

If the manifested consent is connatural with the same and single pro
cess of the parties' internal conjugal will, then the "legitimate manifesta
tion" (c. 1057 § 1), or external nuptial sign, should congruently correspond 
to the interior will (c. 1057 § 2). This principle of congruence between the 
two paragraphs of c. 1057 is at the basis of the presumption of c. 1101. 

d) The integrity of marital consent 

Canonical marriage contains the essential truth about marriage in all 
its integrity on which the discipline c. 1101 firmly rests. This occurs in two 
ways: First, the conjugal contract must be a true one, in the sense that it 
must be the external sign of the true internal will of each party's intention 
to be conjugally united (animus vere maritalis, intentio contrahendi) so 
that if the contract manifesting the sign is devoid of that internal will, the 
contract is null. Second, the internal will must include the giving and ac
cepting of the essential structure of marriage in all its integrity, namely, 
the one partnership of the whole of life ordered to the conjugal good and 
to the procreation and education of offspring. These essential contents of 
the contract correspond to the truth about the conjugal complementariness 
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of man and woman, a natural content that is raised, between the baptized 
spouses, to the supernatural order of grace and of Christian redemption. 
Therefore, if the party's internal will, externally manifested by the nuptial 
sign, does not positively contain the entire essence of marriage (the one 
and indissoluble bond and the right ordination to the matrimonial ends), 
the conjugal pact, in this case, in spite of its external appearance, falsifies 
the truth of marriage and results to be a false nuptial sign and, conse
quently, it is null .. 

e) The disintegration of the nuptial sign and the inefficacy of the 
consent "ore tantum seu verbis" 

By misusing the external elements of the nuptial sign, human beings 
are, unfortunately, capable of deceiving others concerning their own true 
internal intentions. Besides, the wedding ceremony, as a mere sign, is not 
the same thing as the will to marry but only the manifestation or the per
ceptible means that communicate that will outwardly. Therefore, the ex
ternal sign alone, devoid of any contents, is irrelevant and has no real 
efficient power. Intending only the external sign, or wedding ceremony, 
but not the conjugal union that the sign signifies amounts to simulation or 
the voluntas falsum enunciandi. The wedding, as a social and external 
sign deprived of the internal will of giving oneself and accepting the other, 
is not the sufficient object of valid consent and the person whose will is 
limited to exclusively pronouncing the nuptial vows ( ore tantum seu ver
bis) does not contract marriage. To say it in a more practical way, a person 
does not contract a valid marriage if he or she wants only the wedding 
ceremony for the purpose of attaining, thanks to the wedding's juridical 
and social effects, sexual access to the spouse, his or her wealth or social 
position, or any other personal interest and benefit, but with no internal 
will to giving oneself and accepting the other truthfully in a partnership 
of the entire life ordered to the conjugal good and to the education of off
spring. The reason for the invalidity is that such person celebrates a wed
ding ceremony devoid of conjugal truthfulness. 

Anticipating the eventuality that the "legitimate manifestation" of 
consent in the wedding ceremony may be a mere external sign devoid of 
true internal will to marry, the legislator sanctions the principle of congru
ence between § 1 and § 2 of c. 1057 by formulating it in c. 1 101 § 1 as a pre
sumption iuris tantum: the words or sign is presumed to conform to the 
internal intention to marry unless proven otherwise. When it is proven 
that no true matrimonial intention existed, the falsehood of the sign and 
the intrinsic nullity of that matrimonial contract are verified in the exter
nal forum, even though the intrinsic nullity always existed in the internal 
forum, only in this manner can the Church officially recognize the nullity 
in the external forum. That is the meaning, then, of c. 1101 § 2 in which the 
legislator defines the terms of the case in which one or both contracting 
parties lacks the true internal will to marry, as defined in c. 1057 § 2, a sit
uation which, upon being proven, leaves without effect the presumption 
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established in a general way in c.  1057 § 1 and explicitly specified in 
C. 1101 of §  1. 

Going back to the specific panorama of the facts regulated in c. 1101, 
we must emphasize that the common denominator of any simulatingfat
tispecie is the willful lack of the essential conjugal truth in the intentio 
contrahendi by which the connatural congruency between the internal 
voluntary act and its perceptible manifestation disappears. This break
down of the internal unity of valid consent brings about a disassociation 
of the internal free act of the will, the integrity of the spousal nature of 
human sexuality open to supernatural grace, and the cultural significance 
of the nuptial sign of efficient consent (freedom, nature, grace, and cul
ture). This explains why canonical doctrine has described simulation as a 
deliberate contradiction between the internal will and the manifested will. 
In actual fact, however, there is no discrepancy of wills because there is 
no real duality of wills, one manifested and the other internal. 

f) Distinction between situations of fact and the essential structure 
of simulated consent 

The factual setting of simulated consent is a will devoid of truth of 
marriage in the nuptial sign. The actual facts that, ultimately, lead and end 
in the conjugal falsehood are very diverse. In the same way that the many 
possibilities of eliciting a valid consent do not depend on any one psycho
logical, biographical, motivational and factual model, there is not one sin
gle model for generating a simulated consent. We note that the structure 
of valid consent, as defined by c. 1057 and ensuing canonical tradition, 
does not rest on any particular type of subjective psychological experi
ence or on any antecedent motivation, on the part of a hypothetical indi
vidual, raised by the legislator to a model or archetype. Nor has the 
legislator or canonical tradition fallen into the trap of converting into a 
legal norm the psychological experience or the biographical process of the 
person consenting either validly or invalidly. Simulation, therefore, is not 
a psychological model but the deliberate absence, in the person's act of 
consent, of the properties or the objective ends of marriage. 

Certain sectors of doctrine and jurisprudence seem to be inclined to 
raise the factual presuppositions and the psychological patterns to the 
rank of the elements that form the internal structure of simulation as a 
cause of nullity. By a seemingly overemphasis on those explanations of 
simulation, one runs the risk of creating an a priori scheme or even to the 
extent of dedicating exclusively to a frequent factual situation as a model 
and archetype of those normative requirements in which simulation, as a 
case of nullity, can be ascertained. It should not be denied that, in forensic 
practice-and not only in the field of teaching-, such models can induce 
"to simulate the simulation" by adjusting the sequence of the real acts of 
the singular psychological and biographical circumstances of each subject 
to the sequence of the doctrinal and jurisprudential models so as to obtain 
the "aspect" of simulation, and to this effect, the elements of the proof of 
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the model of simulation which this doctrinal and jurisprudential sector 
recognizes as a cause of nullity. 

In short, the canonist should not confuse the normative structure of 
the causes of nullity contemplated in c. 1101 § 2 with a psychological, so
ciocultural model of "simulating" but must seek the certitude of the juridi
cal assessment on simulation by exposing and proving the common 
denominator of simulated consent which is, always and everywhere, the 
falsehood of the nuptial sign caused by the voluntary absence, total or 
partial, of the party's truthful intent of self-giving and accepting-the
other in an indissolubly faithful partnership of life and love ordered to 
the conjugal good and to the procreation and education of offspring. 

g) The four essential elements of simulated consent 

In the first place, every simulating intention rests on its own willful
ness, that is to say, on the person's voluntarily act, or an act originated by 
the will's own power and with sufficient knowledge of its ends. Simulation 
is a voluntary act, not determined by any motivation, not even by error, 
even though motivations can explain the act and give it an "appearance of 
truth," mainly in what refers to the proof. Simulation, in other words, rests 
on a free and conscious actus positivus voluntatis. 

In the second place, a simulating intention implies a voluntary and 
objective falsification of the true conjugal contents of the nuptial sign as 
expression of the animus vere maritalis: simulation is the voluntary ab
sence of the objective truth of marriage in the nuptial sign. 

In the third place, the simulating will is a supplanting will that re
places the party's true will to marry. Willing, falsifying, and supplanting are 
the three characteristic features of simulated consent. 

To those three features we should add a fourth one: the simulating 
intention must be susceptible of proof in the external forum in order to 
overcome the presumption in favor of the agreement between the external 
nuptial sign and the parties' internal consent. Under this perspective, the 
adjective "positivus" of the excluding act of the will means also an act of 
the will that can be proven, that is to say, the possibility of being recog
nized with moral certitude in the interpersonal or external juridical order 
(see below, no. 13). 

3. Willfulness 

a) Reasons for placing the law on simulation (c. 1 101) after con
sensual incapacity, ignorance, error, and knowledge or opinion of 
nullity (cc. 1095-11 00) 

The systematic location that the legislator has chosen for the norm 
regulating simulated consent implies a first and important reason for the 
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interpretation of the canon. In the canons preceding c. 1101, invalidity 
originates from outside the will : a psychic incapacity of the person 
( c. 1095) or that type of ignorance or error of the intellect ( cc. 1096-1099) 
that, moving into the will as its next logical stage, impedes or entirely viti
ates the willfulness of consent. In c. 1101, the legislator regulates a whole 
series of causes of nullity which, properly speaking, originate in the con
scious and free will of the contracting party. In cases of incapacity, igno
rance, or error, the will of the person is not the original cause of the 
invalidity of the act because the will of the contracting party is subject to a 
psychic incapacity or labors under ignorance or error of the intellect. 

It is crucial to understand that simulation is a defect of consent that 
originates in the person's own free and conscious will if we are to cor
rectly understand that, in order to simulate, a "positive act of the will" is 
required, if we are to properly distinguish simulation from error, mainly 
when the latter acts as a motive for simulating (i.e., as causa simulandi) 
and not to confuse the motives for simulation (the causae celebrandi vel 
contrahendi and the causae simulandi) with the simulating will which, 
strictly speaking, is the positive act of excluding. 

b) The positive act of exclusion must be a voluntary act in the 
proper sense 

The positive act of the will prescribed in c. 1101 § 2 is an elementary 
legal requisite congruent with the positive act of the will that is required 
for a true consent ( c. 1057 § 2) of which the simulating will is the film neg
ative, in such a way that without the willfulness to simulate there is no 
simulation understood as caput nullitatis. To say it in practical terms, the 
aspirations, desires, motives, concerns, ends, or interests which the per
son may enjoy or endure are not acts of the will and are not, therefore, 
positive acts of simulation. Those states of mind can explain the person's 
inducement to simulate but they are not, in and by themselves, acts of the 
will and are not able to prove that the person has simulated. The same can 
be said of those personal dispositions that may appear as willful but are 
not so, properly speaking, such as moods and emotions which the person 
experiences as feelings, delight in the thought of pretending or simulating, 
yearnings, or other inducements which are not "willful, "  in the strict 
sense, because the person "labors under" them as a passive subject, that is 
to say, experiencing their inducement without, however, being so actively 
implicated, by himself or herself, in that stimulus as to have converted it 
in his or her "own act." 

c) Motivations and the positive act of the will: the role of the so
called causae celebrandi vel contrahendi and of the causae simulandi 

The relationship between motivation and the willful act of simulating 
should be interpreted in the light of c. 1057 and by differentiating, as in 
valid consent, the factors which, although desired (simply volita) ,  induce 
the person to act from the willful act itself (the voluntarium). 
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In cases of simulation, the positive act of the will tends to be pre
ceded and accompanied by certain subjective motives, interests, and ends. 
Although those subjective factors are not the positive act of excluding, 
they are indeed very important for the purpose of proof, for they describe 
a biographical scenario that makes it reasonable to assume the possibility 
of an excluding positive act of the will. Those motivations can de facto in
fluence the person in two ways: in one direction, they can induce the per
son to seek the benefits and the effects of the nuptial celebration such as 
obtaining the spouse's citizenship, profiting from the other party's fi
nances, procuring free domestic care and services, and so forth: these 
types of motive are commonly called causa contrahendi or, less equivo
cally, causae celebrandi. In the other direction, some particular motives, 
interests, or ends may induce the person to shun a true conjugal union as, 
for instance, aversion to the person or to the fact of marrying, fear of hav
ing children and of the responsibilities thereof, the continuing relationship 
with a lover, etc. Doctrine usually calls these causae simulandi. 

A rigid and simplistic use of that classification, however, should be 
avoided both at the level of theory and of forensic practice. In the first 
place, the fact that those motivations run in opposite directions (inducing 
the marriage or inducing its falsification) does not imply two canonical 
categories of a different nature, or two types of motivations demanded by 
the legal norm and required in each particular case under pain of disquali
fying the case from examination. It may be sufficient to point out in this 
regard that the on-going relationship with a lover, for instance, can also in
duce the person to want a true marriage and use the matrimonial state as a 
powerful personal incentive and an official excuse for ending the affair 
once and for all, or the acquiring of the same nationality status, for exam
ple, may facilitate the spouses' common conjugal life. The opposite may 
also occur when a person had no interior will to be truly united in mar
riage, that is, the same motivation can induce the marrying party to seek 
only the appearance of true nuptials for the purpose, for instance, of prof
iting from the spouse's fortune or enjoying the labor benefits of the new 
nationality. At any rate, the one and same motivation may act in opposite 
directions as in the case of a man's intention to feign the wedding with a 
seasoned woman servant for the purpose of ensuring her continuous do
mestic services (causa celebrandi vel contrahendi), which would also ex
plain the man's lack of true internal will to take, consider, and honor her 
with the dignity of a spouse (causa simulandi), with no other type of mo
tive, such as aversion towards the person, being required. In fact, in the 
hypothesis just mentioned such aversion may not exist but a certain affin
ity and sympathy may, rather, prevail between employer and domestic 
helper because of her many years of efficient service. 

In summary, willfulness originates in the person; the motives for act
ing, whether one or several hundred, as well as the direction of their in
ducement depend on the non-recurrent uniqueness of each particular 
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situation; the person can decide, by means of his or her will, to act against 
the motivations and the inducements endured. In any real case, however, 
marriage consent, whether truthful or simulated, consists of one single act 
of the will intending one single object, which is either the willful self
giving and the acceptance of the other as man or woman in a life-long 
partnership ordered to the good of the spouses and to the procreation 
and education of offspring, or the willful non-giving of self and non
acceptance of the other in partnership, or in one that is non-exclusively 
faithful, or not for a life-time, or not as a self-giving duty bound to the con
jugal good or to the procreation and education of offspring. 

In this sense, it seems to be an artificial psychological pattern to de
mand from simulated consent, on the basis of the double motivation con
verted to a normative category, a double voluntary structure: a positive act 
of the will in which one wants the wedding, and another and distinct posi
tive of the will which excludes marriage in itself, its properties or its ends. 
As a result of this psychological pattern, one would reach the paradox to 
demand from the structural category of the simulated consent two posi
tive acts of the will to contract an invalid marriage, while c. 1057 only de
mands from the contracting party one positive act of the will to validly 
contract marriage. This defect of interpretation has for its primary source 
-although not the only one, as we shall see later-in giving the function 
of normative categories the double direction of the motivations ( as soon 
as this double direction is converted into two requisites of the caput nulli
tatis) and in supposing that each motivational direction has to "culmi
nate" in a proper and specific positive act of the will. 

d) Error as an autonomous ground of nullity and as a cause of 
simulation 

Error can invalidate marriage when it is a substantial error (see com
mentary on cc. 1096 and 1097) or when it is the determining error of 
c. 1099 (see commentary). Error can also be a causa simulandi when the 
person freely chooses, through his or her own will, the erroneous object, 
or the wrong idea of the properties or of the sacramentality of marriage, 
which the intellect presents to the will as the best and most attractive of 
several possible options. Even though the erroneous concept presents it
self as a motive or enticement inducing the person to choose it, the error 
of the intellect does not determine the will because the will freely chooses 
it while rejecting the other known and possible options. This type of error 
is not in itself an autonomous cause of nullity because it does not deprive 
the person's will from self-determination, as in the case in c. 1099, even 
though the error may induce simulation as an influence or motivation 
( causa simulandi) that leads the person to freely choose that type of mar
riage deprived of unity, indissolubility, or ordination to the conjugal good 
or to the procreation and education of offspring, which the party does 
want to contract as his or her own marriage. 

1341 



c. 1 101 Bk IV. Pt. I. The Sacraments 

4. The objective falsehood of the nuptial sign 

VILADRICH 

a) Simulation implies a voluntary and objective falsification of the 
true conjugal content of the marriage ceremony 

Another way of defining simulation originates in the close connec
tion existing between simulation and falsehood. A centuries-long canoni
cal tradition, beginning with St. Thomas Aquinas and the classical moral 
writers, understood that one of the characteristic features of the act of 
simulating was the will to simulate a false external sign ("voluntas falsum 
enunciandi" or "mendacium in exteriorum signis factorum'' } Canon
ists, then, designated that act with such expressive terms as simulation or 
fiction which underlined the simulator's intention to use the external man
ifestation of consent, or wedding ceremony, to feign a non-existent matri
monial intention ( "Simulatio proprie est mendacium quoddam in 
exteriorum sign is factorum consistens ''). 

Except for certain vacillations on the part of some earlier authors, 
the majority of canonists soon opted for not requiring a malicious inten
tion (dolus) in the simulator. Canonical doctrine has peacefully held for a 
very long time the position that it is not necessary for the simulator, in ad
dition to knowing and wanting the object to be excluded, to maliciously 
intend to deceive the other party, or a third party, in order to obtain con
sent or some other subjective benefit. As long as the simulator knows the 
thing being excluded and wants it excluded (regardless of whether the 
simulator's intention may be licit or illicit), the rendering of consent, or 
external sign, is objectively falsified; that is, the essential conjugal truth 
conveyed by the sign is falsified so that no malicious intention on the 
part of the subject is further required. Nor is it required that the person 
should know the juridical nature and effects of simulation as a cause of 
nullity. 

b) A corrective reworking of the description of simulation as a 
known and willed discrepancy between the internal will and the mani
fested will 

Due to the fact that the internal structure of efficient marriage con
sent consists of the joining of the spouses' two wills with the communicat
ing sign, simulation has been often described as a known and willed 
conflict between the person's internal will and manifested will. The mani
fested will, however, is not a new "voluntarium" different from the party's 
internal will. Rather it is a pedagogical artifice, more than an actual fact, 
to hold that the efficient marriage consent is composed of two acts of the 
will, one whose object is the act of self-giving and the acceptance of the 
other, independent from the first, whose object is the wedding ceremony. 
The wedding is the manifestation, through words or equivalent signs, of 
the internal will (the intentio contrahendi or animus maritalis) but this 
internal will is, in each contracting party, the same and the only will that is 
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being manifested. The words or the signs do not constitute an additional 
act of the will, on the part of the parties, different from the first. Besides, if 
the so-called "manifested will" were to be a new and proper act of the will, 
it would have to be rooted in its own, but different, internal act of the will 
which for its manifestation would, then, require another artificially added 
act of the will which, in turn, would be generated within the person by an
other independent internal act followed by a senseless chain of acts of the 
will ad infinitum. Therefore, the false consent of simulation does not re
quire two discordant wills on the part of the simulator, as the party's valid 
consent is not formed by two concordant but independent wills. In actual 
fact, simulation consists of the lack of the essential conjugal truthfulness 
in one or both parties' internal will; since this lack of truth is known and 
wanted by the contracting party, it inevitably falsifies the manifested ex
ternal nuptial sign, thus breaking down the joining of the will with the 
manifesting sign which constitutes the unitary structure of the conjugal 
covenant or efficient consent. 

5. Supplantation and its excluding effect 

a) Merely nuptial sign in itself is not an efficient cause of the bond 
of marriage 

Now we must emphasize one of the meanings of the presumption of 
c. 1101 § 1 and expand it. This is a presumption iuris tantum, for it admits 
contrary proof not only because the person can falsify the sign but also be
cause the external sign or marriage ceremony, considered in itself and in
dependently from any willful falsification, lacks efficient power. In other 
words, since the conformity between the nuptial sign and the party's will 
is, without any doubt, a presumption iuris tantum, what counts with re
gard to the efficacy of the sign is not the mere sign as such but the party's 
internal will contained in the sign and manifested by it. 

Therefore, the contracting party whose will has only for its object 
the wedding ceremony (the so-called formal will, intentio ore tantum seu 
verbis or intentio celebrandi) does not contract a true marriage accord
ing to the Law of the Church. The intentio celebrandi alone is inefficient 
because it is not that act of the will defined by c. 1057 § 2. It is not correct 
to say that a marriage is valid even if no internal will to contract mar
riage may exist, as long as the contracting party has not elicited a posi
tive act of the will excluding the juridical efficacy of the marriage 
ceremony. Such interpretation concerning the object of the positive act of 
excluding described in c. 1101 § 2, is not in harmony with the object of the 
act of the will defined in c. 1057 § 2. Requiring that simulation should in
clude a positive exclusion of the efficacy of the external sign would 
amount to enshrining, a contrario sensu, a supposed positive act of the 
will over the nuptial form as the efficient cause of the conjugal bond, and 
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holding that the juridical efficacy of the nuptial sign ought to be a positive 
object of the act of consent is contrary to the entire canonical tradition as 
received in c. 1057 § 2. This is also the reason why the exclusion of the ef
ficacy of the nuptial sign in the external forum is not included within the 
grounds of nullity of c. 1101 § 2. Furthermore, the willful concealment of 
this efficacy is a condition for the possible existence of a secret marriage 
or marriage of conscience (cf. cc. 1130-1133). 

At the start of this commentary we explained with certain emphasis 
that c. 1101 is the photographic negative of c. 1057 and that the exegesis 
of that first canon must be done under the light of the latter canon. In 
what refers to the true efficacy of the nuptial sign, therefore, c. 1057 re
flects the fact that such efficacy rests on the one single will of each con
tracting party, which is none other than the positive and internal act of the 
will whose nature and content is defined by c. 1057 § 2 and which canoni
cal tradition has indistinctly called animus maritalis or intentio con
trahendi. In addition, when this will or intention must be mutually 
communicated between the spouses and be recognized by the Church, it 
must be first embodied into words or equivalent signs in order to be un
equivocally manifested between the spouses. In the second place, it must 
be recognized by the qualified witness and the two other common wit
nesses. Notice, however, that it is the same and only marrying act of the 
will that is manifested in the nuptial sign and is received by the Church. It 
is in this sense, then, that we say that there is one single act of will in valid 
consent. 

b) The simulated will is a supplanting will that replaces the true 
intention to be married by means of the nuptial sign 

Simulated consent consists essentially of a conscious and willful 
supplantation of the one will to marry by another internal will deprived 
of the integral and essential truth regarding marriage. In the same way 
that valid consent implies only one positive act of the will (the intentio 
contrahendi or animus maritalis), simulated consent, which is the pho
tographic negative of valid consent, necessarily implies a unity of the vo
luntary act of simulating or intentio simulandi. In so far as the latter is a 
voluntary act, and positive in its content, it supplants the single and true 
act of the will and, by so doing, it necessarily excludes the true act of the 
will as well as its content. 

c) Exclusion as a necessary effect of the supplanting will 

While supplanting or taking the place of the true will to marry is the 
very essence of simulated consent, the exclusion of marriage's true con
tent is the dynamic consequence or automatic effect of supplanting. The 
essential structure of marriage, which is the object positively wanted by 
the true conjugal will, is replaced by the object intended by the simulator's 
will whose content is not the bond, its properties, or its ends. Between the 
will of the simulator and the act of exclusion there is a cause and effect re-
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lation: by supplanting the authentic will and its intended content, it fol
lows as an automatic effect that the bond itself, its properties or its ends 
(i.e., the content of the truthful will) are excluded without any further ex
cluding act of the will being needed. 

It is obvious that a cause is different from its effect, and so one thing 
is the cause by which the contracting party's act of the will intends an ob
ject whose inner structure is different from marriage, which is then falsi
fied under the manifestation of consent, and another thing is the 
excluding effect that follows from the same and one voluntary episode. It 
is true that the cause necessarily produces the effect (the positive volun
tary act excludes) and the effect needs the cause (the exclusion requires 
a positive act of the will), as required by c. 1101 § 2, but cause and effect 
are different. 

Perhaps that differentiation between cause (the simulating will) and 
effect (the exclusion) can help to find the solution to the question debated 
by a contemporary sector of doctrine and jurisprudence against the judg
ment of centuries-old canonical tradition. It is not accurate to interpret 
the text of c. 1102 § 2 in the sense that the positive act of the will has to 
have always as its direct intentional object the act of exclusion. It is more 
precise to describe exclusion as the necessary effect directly or indirectly 
caused by the intended object of the simulating will. For example, in the 
case of a simulator positively and consciously desiring only the nuptial 
sign, the contracting party's single will contains, not the object of the true 
will (as defined by c. 1057 § 2), but the supplanting object as the only one 
positively desired, thus causing the conjugal bond to be excluded by that 
supplantation. 

Another example may refer to a simulator who positively and con
sciously desires a definitive union characterized, however, by the freedom 
to enter into sexual relations with other persons throughout life. As expe
rience shows, that intention may not be externally manifested and, for 
that reason, the contracting party will pronounce in the wedding the same 
words that are used for any valid marriage. The party's only internal will, 
however, is the one just described which, taking the place of the truthful 
will to marry, consists of a positive supplantation that automatically 
causes the exclusion of the unity of the bond (i.e., its exclusive fidelity). 
For this exclusion of fidelity to occur, the party need not elicit another act 
of the will positively excluding fidelity in addition to the act of the will 
wanting a union as described above. 

The canon does state that a positive act of the will must exist be
cause simulation is a conscious and voluntary lack of a true will to marry 
which is presumed to exist by the nuptial sign. The canon states that the 
content of this positive act of the will must cause an excluding effect of 
marriage itself, its ends, or its properties because, ultimately, the nullity of 
the act fundamentally depends on that necessary and indispensable effect. 
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However, such effect can be provoked by the intended object of the simu
lating will either directly or indirectly. 

It is very important to note that the text of c. 1101 § 2 makes no dis
tinction concerning the nature of the positive act of the will which is the 
cause for one or both contracting parties to provoke the excluding effect, 
or simply exclude it. The distinctions made by the legislator refer to the 
excluded objects, i.e., marriage itself, an essential element, or an essential 
property. In regulating the positive act of the will that causes the exclud
ing effect, the legislator uses a unitary notion for total or partial simu
lation, and canonical doctrine and jurisprudence cannot ignore this fact 
by making distinctions which the legislator does not make and neither 
could they elaborate a double explanation of the simulating act itself. 

6. The exclusion of "matrimonium ipsum" 

In c. 1101 § 2, the legislator has established that if one or both con
tracting parties positively and voluntarily exclude marriage itself ("matri
moni um ipsum") at the moment of manifesting consent (the marriage 
ceremony), they contract invalidly. Canonical doctrine usually designates 
this cause of nullity as "total simulation"; the adjective "total" indicates, 
not so much a total quantity of matrimonial truthfulness, or a sum total of 
the elements that form the essential structure of marriage, as the substan
tially complete principle that constitutes the juridical bond, in which and 
by which the spouses become one in cortjugal matters. 

a) Significance of the expression "matrimonium ipsum": the bond 

The expression "matrimonium ipsum" (marriage itself) is used by the 
legislator to refer, strictly speaking, to the conjugal bond which is the very 
substance of marriage and the object of consent. 

The bond comes into existence when the contracting parties, by 
means of their matrimonial consent, give and accept each other not sym
bolically or metaphorically but in a real sense. To belong to the other 
( while before consent, each of the contracting belonged to himself or her
self exclusively) constitutes a new way of being, that is, to be united. 

Above all, we should not think of the marriage bond as a third entity 
external to each of the two contracting persons, or as a "bridge, " as it 
were, between the spouses, or as a legal obligation imposed from outside 
by the power of the public authority. This bond is, rather, the unifying 
principle of the spouses' own personhoods and individual lives, which is 
brought into existence by the spouses' own consent (cf. c. 1057). The con
jugal bond is, properly speaking, the man and the woman in as far as they 
are united-it is that which binds their union. In that sense, the bond is 
the "quidditas" of marriage because it is the uniting principle, within the 
conjugal union, by which the spouses are one in their being and lives. 
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b) The substance ("quidditas"J of the conjugal bond is of a juridical 
nature 

The marriage bond, or unifying principle of marriage, is an entity of a 
juridical nature. When two persons are united in marriage, their own per
sonal natures of man and woman cannot become a communion that is 
equal to a fusion involving the loss of their subjective individuality, as a 
river flowing and into the sea. Two persons, however, can enter into a 
communion by sharing something in common. The man/woman communi
cation in the order of their sexual dimension is more profound than in 
other fields of human sociability. The complementary diversity of human 
sexuality contains a potential for unity that runs along two intimate and 
exclusive dimensions: on the one hand, a sexually diverse person can be 
incorporated into that intimate aspect of one's existence, in which one is 
owner of his or her own sexual modality, in such a way that the two per
sons' sexual complementariness becomes a state of mutual belonging-of 
giving oneself to the other and of accepting the other as if being oneself. 
On the other hand, from that common and intimate common sharing de
rives, as from its source, the human procreation of another human being: 
held by their conjugal unity, the spouses share in the procreation and the 
education of the new human being. This potential for intimate communion 
between persons by reason of the complementariness of human sexuality 
makes it possible for the spouses to establish their intimate companion
ship as well as the procreation and education of offspring as a common 
mode of being and of living due in justice. By an exercise of their sover
eignty over themselves (the contracting parties' internal will), the spouses 
establish a communion, due to each other in justice, in the mode of being 
and of living, which is potentially contained in their sexual complementa
riness. That binding principle by which the spouses are commonly identi
fied as being for each other and living as co-owners of each other, as a 
mutual right and duty, is a juridical bond or bond of justice. In that sense, 
then, the conjugal bond is the most essential and basic common good that 
the spouses share as spouses and, strictly speaking, the substantial good 
that constitutes their conjugal identity. 

c) Conjugal bond and sexual relationships de facto 

The juridical nature of the conjugal bond, or bond of mutual co
ownership in justice, is the formal principle that allows us to differentiate 
the substance of marriage from a def acto common life between a man and 
a woman. The difference between those two situations does not depend 
on the two persons' greater or lesser use of their marital life but on the 
principle that informs their sexual relationship. The spouses' mutual co
ownership, due in justice as a mutual right and duty, is the key element of 
this distinction. It consists of the man's and the woman's mutual self
giving and other-accepting which, by means of their matrimonial consent, 
makes the husband to be owner, in justice, of his wife's femininity in the 
same way that he owned his own masculinity before the wedding, and 
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which makes the wife to be owner of her husband's masculinity as she 
owned before consent her own femininity. Without this juridically binding 
principle, the rest of the "marital" elements which could exist in practice 
between a man and a woman are mere de facto elements in which an iden
tity due in justice is not founded and, consequently, there does not exist 
the duty to realize them as a community due in justice. The de facto situa
tion of living together is not, by definition, a common life that ought to 
exist but something that just happens to be. Marriage implies a union be
tween persons which is due, that is to say, a union that must be existen
tially carried out, as a project that is due, in fulfillment of the persons' 
duty to be spouses. The binding in justice is the formal principle that 
confers true conjugal entity to all the elements that form the structure of 
marriage: the consortium or common biographical destiny, the common 
life, as well as the properties, the ends, and the sacramentality. 

The juridical bond, which can be established only on the truth of the 
conjugal giving and accepting, is missing when one or both contracting 
parties, freely pronouncing the nuptial vows, continue to be exclusive 
owners of their own respective manhood and womanhood, thus voluntar
ily retaining each one's particular sovereignty over oneself and the future 
of one's life, and not giving and accepting each other in a co-ownership of 
each other which is due in justice. Their common life, its contents, and its 
projection in time are, in this case, mere occurrences that depend on each 
person's convenience and satisfaction but not as common rights and du
ties. In such situation, the bond or marriage itself is lacking or, to say it 
differently, there is total simulation. 

7. Various ways of excluding marriage itself 

The juridically binding principle between the spouses (the bond 
which is due in justice) can be voluntarily excluded in different ways. 
These, however, are not different classes of total simulation but different 
factual ways of excluding the same thing, namely, marriage itself or the 
conjugal bond. Each case should be assessed by identifying those facts 
which, sorted out from all the circumstances of the case, can lead to moral 
certainty, if proved, concerning the allegation that one or both parties, 
under the guise of the nuptial words or sign, intended something that nec
essarily excluded the conjugal bond as due in justice. 

a) Exclusion of the internal will to marry. Its distinction from 
playful and artistic representations of the nuptial words or sign 

Total simulation exists when a contracting party intends something 
that implies the exclusion of the intention to marry, which is the cause 
that establishes the bond. That would happen, for instance, in those situa
tions in which the internal will of the contracting party intends only to go 
through with the wedding ceremony ore tantum seu verbis and to express 
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only the nuptial words which the party knows and wills to be false and 
void (see above, no. 2, e). 

What is the difference between that modality of total simulation and 
the dramatic or artistic representation of a wedding ceremony in a theatri
cal, film, or television performance or of one done in jest ( iocus )? In the 
artistic or playful representations of a wedding, the ceremony is indeed 
false and feigned but everyone knows that the actors ' intention is only to 
imitate reality, even as best as possible, while in cases of total simulation, 
the party wants that all persons, and the juridical order itself, to accept as 
truthful and efficacious a wedding ceremony which the simulator knows 
to be false and wants it so. 

b) Explicit exclusion of the bond in the consortium 

Another way of excluding marriage itself is in those cases in which 
the will of one of the parties is to exclude marriage in facto esse. In these 
cases the object excluded is the consortium or conjugal community un
derstood as a personal mode of being and a state of life due in justice. A 
contracting party may intend the intimate community and common life for 
as long as it is convenient and beneficial but not as the establishment of 
the commitment to a partnership of the whole of life due in justice (see 
above, no. 6, c). 

It is not rare, but rather frequent, that the lack of matrimonial intent 
is revealed in the life-style of the spouse who continues to behave as a sin
gle person and who reserves to himself or herself, as not included in the 
partnership, certain areas related to fidelity, to the duration of common 
life, or to parenthood. In assessing the deficient elements of the particular 
case, the canonist must find out whether or not those deficiencies related 
to the essential elements of marriage (such as infidelity, denial of sexual 
acts ordered to procreation, dissolution, a free life-style, denial of com
mon life, etc.) can be sufficiently explained as partial defects implying a 
partial simulation or as symptoms of having excluded the substantial in
forming principle or the bond itself, the absence of which will logically be 
revealed by certain anomalies in the conjugal partnership, its properties, 
or its ends. 

c) Exclusion of conjugal equality 

Now we must examine the conscious and voluntary exclusion of 
conjugal equality. The exclusion of the bond can be manifested by certain 
patterns of common conjugal life which, intendedfrom their root or ori
gin, form an unequal and discriminatory status for one spouse in relation 
to the other and within the totality of conjugal rights and duties. In actual 
practice, the person most often discriminated is the wife, insofar as and 
because she is a woman. The radical inequality of one of the spouses 
in the partnership of life carries with it the nullity of that marriage when 
that inequality is an element that defines the intended union. This is so 
because the juridically binding principle implies equality in the mutual 
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co-ownership and co-possession of the spouses, that is to say, the spouses 
are equally bound in relation to each other and in relation with the con
tents of the bond. This originates a strict equality of conjugal rights and 
duties between the spouses, and an equal status and dignity, due in justice, 
within the matrimonial partnership: in what refers to their condition of 
spouses, the spouses are equal. The exclusion from its roots of this equal
ity would amount to establishing a bond of dominion or supremacy of one 
spouse over the other as well as a principle of unequal participation in the 
conjugal essence, properties, and ends which is essentially contrary to the 
juridically egalitarian nature of the true conjugal bond. Turning marriage 
into a relationship of domination, due in justice, would amount to affirm
ing that such aberrations as supremacy, domination, and forceful appro
priation are required by natural law and that they describe the true 
spousal meaning of the human sexual condition. 

The canonist has to distinguish between certain abuses that derive, 
perhaps, from a person's faulty education or from social customs and cul
tural environment and that other principles of action, added to the abuse, 
by which a person may consciously and voluntarily establish an unequal 
and discriminatory juridical bond in the structure of the marital part
nership. Only in the latter case is the marriage null due to the exclusion of 
the true conjugal bond. It is indeed a matter of experience that when a 
person radically seeks an unequal bond, the manifestations of the person's 
attitudes of supremacy, domination, and appropriation over the other, 
even if expressed by a great variety of actual deeds stemming from the so
cial/cultural context, tend to form an historical pattern of the marriage in 
question. A radical defect in the essential structure of marriage is always 
manifested, if the defect is structural in nature, in the time preceding, at 
the time of, and following the wedding. Regardless of its particular mani
festations, that radical defect forms a biographical pattern which is the 
thing that must be proven in order to attain certitude that the defect is rad
ical in nature. 

d) Exclusion of the person of the o ther contracting party 

Rejecting the person of the other contracting party is another way 
of excluding marriage itself, for it is obvious that no bond can originate if 
one party of the bond is excluded. However, since "excluding the person 
of the other contracting party" is an ambiguous expression, we must first 
clarify the specific aspect that is excluded. The other party is excluded by 
rejecting this particular individual; or by rejecting, more specifically, the 
personal condition of the individual and the demands that the condition 
makes on the marriage bond which is an interpersonal bond; or the person 
can be excluded more directly and expressly by rejecting his or her mari
tal dimension as man or as woman. 

Total simulation exists, without any doubt, when one contracting 
party rejects the other because this particular individual, and precisely 
this one and not someone else, is not desired as a spouse. 
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Excluding the person of the other spouse may refer to rejecting the 
persons themselves, in the sense of excluding either the giving of oneself 
to the other or the accepting of the other. Thus, marriage itself is excluded 
when, under the guise of marriage and by orchestrating the nuptial sign, 
the only thing intended by the party is the appropriation of a sexual body 
as an object of sexual pleasure. In such case, the bond is excluded by re
jecting the other party as a person or, to say it differently, by rejecting the 
personal dimension of the other party that forms the bond. For the object 
of marital consent is the union between persons, which is sustained by the 
communication of each person's sexual complementariness. The coming 
together of the two persons' bodies embraces their union, indeed in that 
communion of their bodies the persons are considered as one. In that 
sense we can say that the bond of justice by which the spouses belong 
sexually to each other, or the principle that shapes the conjugal union, is a 
spiritual reality which, emanating from an act of personal investment (the 
gift and acceptance of self as man and as woman), constitutes the per
sonal dimension that sustains the spouses' sexual intimacy for life. With
out that personal investment that personalizes the sexual union, the 
bodily communication would amount to using the spouse as a mere ob
ject. Canonical tradition from early times has correctly held that marriage 
is an interpersonal union (unio animarum) containing a sexual union 
( unum corpus, unitas carnis vel corporum, coniunctio in una came, 
una corporum mixtio ). Consequently, if under the nuptial sign, the exclu
sive intention of the person contracting is to fornicate thus rejecting any 
personal investment through the giving and acceptance of self by means 
of his or her sexuality, then consent is null by having excluded the juridi
cal conjugal bond. 

The reason for that invalidity of consent is that the conjugal bond 
cannot be reduced to a binding of the bodies only without implicating the 
party's personhood. The conjugal bond, rather, is the nexus that unites the 
persons of the spouses and, given its nature of being a personal bond, it 
originates only as a personal bond when marital consent includes a volun
tary investment of the persons of the contracting parties in their mutual 
giving and accepting of their sexual bodies. The party's interior will in 
this consent is an act of the person and the object of this act conforms to 
the integral truth of marital consent, which consists of the giving and ac
cepting of each other as man and woman, that is, as personal subjects of 
their own respective masculinity and femininity. 

Finally, the person of the contracting party can be excluded 
expressly and directly when his or her conjugal sexual condition is 
excluded. This occurs in those cases when, under the guise of marriage, 
one or both parties only intends a union that is incompatible with or 
completely different from the conjugal nature of marriage thus causing, by 
the union that they intend, the unavoidable exclusion of such a conjugal 
nature. For instance, when the parties intend only a platonic relationship 
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in their relationship or a professional or financial partnership, or when for 
merely social or civil effects, they only admit the appearances of a mar
riage, and so forth. The crucial point in these cases is the party's exclusion 
of the giving and acceptance of masculinity and femininity as personal di
mensions whose complementary union binds the couple in marriage. In 
other words, the conjugal bond is excluded by rejecting its sexual nature 
(exclusio in una came coniunctionis). 

8. The exclusion of one of the essential elements of marriage 

a) The new formulation of c. 1 1 01 § 2 and the modification of the 
derogated text of c. 1086 § 2 (CIC/ 191 7). 

Between § 2 of c. 1101 and the derogated c. 1086 § 2 (CIC/1917) there 
is not a textual difference in what refers to the nullity deriving from the ex
clusion of marriage itself or of one of its essential properties ( unity or indis
solubility ). The important innovation of the present canon consists of the 
suppression of the formula, "omne ius ad coniugalem actum" of the former 
c. 1086 which referred to the nullity deriving from the exclusion of the good 
of offspring (bonum prolis). That formulation is replaced in the present c. 
1101 with the new formula "matrimonii essentiale aliquod elementum." The 
scope of the latter text can be learned from comparing the other formulas 
that were submitted to the preparatory commission before the present one 
was finally promulgated. In the first schema a reference was made, in addi
tion to the exclusion of the essential properties, to two distinct forms of ex
clusion: the exclusion of the "ius ad vitae communionem" and the exclusion 
of the "ius ad coniugalem actum." The second schema kept the exclusion of 
the "ius ad coniugalem actum" but changed the other by introducing the 
formula "ius ad ea quae vitae communionem essentialiter constituunt." The 
preparatory commission clarified that the "ius ad vitae communionem" was 
an essential element of the object of consent and that its exclusion would, 
therefore, invalidate marriage. The commission added that the meaning of 
the "vitae communio" should not be confused with the common sharing of 
board, bed and dwelling, for the communion of life comprises the essential 
interpersonal relationship between the spouses. Therefore, its correspond
ing "ius ad vitae communionem" includes, by reason of its essential nature, 
a number of rights and obligations that are different from those usually 
listed by traditional doctrine. 

The latter indication seems to suggest to canonical doctrine that the 
composition of the so-called "ius ad vitae communionem" is not equal to 
the rights deriving from the three goods of marriage ( offspring, unity, and 
indissolubility) but is equivocal to, instead, the rights referring to the in
terpersonal dimension of the conjugal bond. Collating the text promul
gated with the formulations that preceded it in the revision process, it 
would seem that the "ius ad coniugalem actum" and the "ius ad vitae 
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communionem" would be included, by reason of their common feature of 
being essential elements, within the comprehensive formula of "matrimo
nii essentiale aliquod elementum." 

b) Replacing the Augustinian system with the Thomistic exegetical 
criterion 

From the viewpoint of its textual arrangement, c. 1101 § 2 is not 
equivocal to the Augustinian system of the three goods of marriage ( off
spring, unity, and indissolubility) traditionally employed by canonical doc
trine and jurisprudence to determine the object excluded in the so-called 
partial simulation. The present text of the canon permits the use of the tra
ditional Augustinian categories only in reference to the properties and to 
the good of offspring (provided, however, that the "ius ad coniugalem ac
tum" is surely understood as included within the formula "matrimonii es
sentiale aliquod elementum"), but those categories do not comprise the 
conjugal rights deriving from the interpersonal nature of marriage that is 
implied in the current formulation. 

Consequently, the systematic criterion that is most reliable is, in our 
opinion, the one derived from the Thomistic conception of the essential 
structure of marriage: the cause, the essence, the properties, and the ends. 
Indeed this criterion fits better the internal arrangement of c. 1101 § 2 and 
the words of its text: the cause ( consent or marriage in fieri) and the es
sence (the juridical bond of the conjugal union or marriage in facto esse) 
corresponds exactly to the contents of the exclusion of marriage itself. 
The properties of the bond are mentioned expressis verbis in the text of 
the canon. The rest of the essential structure of marriage (the ends) are in
cluded in the new formulation as the essential elements, or to say it with 
more exact terms, the object excluded, which the new expression identi
fies as "matrimonii essentiale aliquod elementum," is the ordering of the 
essence of marriage to the ends (matrimonii ordinatio ad fines) insofar 
as the ends are demanded in justice. The ends to which the conjugal con
sortium is ordered by its own nature are, according to c. 1055 § 1, the good 
of the spouses and the procreation and education of offspring. Conse
quently, the contents of the exclusion that the legislator considers in the 
expression "matrimonii essentiale aliquod elementum" consists of those 
acts and forms of behavior between the spouses, juridically due in char
acter, that are apt and necessary by themselves to attain the proper ends 
of marriage. 

c) The exclusion of the ordering of marriage to its ends 

In what refers to the technical assessment of the exclusion of the 
ends of marriage, the canonist must remember that the notion of end is 
not univocal but has, in what concerns us, at least two meanings: the ter
minus of the action or result effectively attained, and the aim or purpose, 
a quality by which a thing is fittingly ordered, from within itself, towards 
its proper objectives. In the object of valid consent, the ends of marriage 
are assumed by the contracting party under the meaning of aim or 
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purpose, that is to say, as the dynamic tendency of the conjugal union to
wards its proper objectives. In contrast, the terminus or result effectively 
attained is not part of the object of valid consent. In that sense, then, the 
aim of marriage is but the essence of the conjugal consortium understood 
dynamically, that is, marriage in action. 

Under the light of those considerations, the key factor in a person's 
intention to simulate by excluding the ends of marriage is something quite 
specific, namely the person's disclaimer that those acts and forms of con
jugal behavior which actualize the aim of marriage are juridical rights 
and duties existing between the spouses. This repudiation can be done in 
two ways: first, by disclaiming that the ends connatural to the conjugal 
union are due in justice in the particular marriage to be contracted; and 
secondly, by disclaiming that the acts and forms of behavior apt and nec
essary to attain the ends are the object of a right/duty of a juridical nature. 
In both cases, the simulator refuses to owe in justice the ordering of con
jugal life, whether in total or only partially, to the ends that are connatural 
to marriage. By reason of such refusal, therefore, the invalidating exclu
sion exists only when the right is radically excluded, but not when there is 
only a mere abuse in the exercise of the right. From this derives the clas
sic distinction between the intention to exclude the right itself (exclusio 
iuris) and the intention to only abuse the same right (exclusio usus 
iuris ), an important distinction for the application of this type of simula
tion, as we shall see. 

d) The concept of "ordinatio ad fines" in terms of the essential con
jugal rights and duties 

The matrimonial bond informs the right conjugal order of the exis
tential dynamism between the spouses by conferring to the conjugal union 
a direction towards its connatural ends with a dynamism due in justice. 
The ordering of matrimonial life towards its institutional ends and the acts 
and forms of conduct that embody and express that ordering are essential 
elements of marriage. They are essential and specific representations of 
the informing presence of the conjugal bond, insofar as the juridical bond 
runs along the line marked by the ends of marriage. Being of a juridical na
ture, those conjugal elements are demands of justice between the spouses 
and can be appropriately defined in terms of mutual rights and duties. 
Since these rights and duties originate in the conjugal bond, which is the 
essential quidditas of marriage, they are essential conjugal rights and du
ties, and since the conjugal bond is of a juridical nature, they are also 
rights and duties of a juridical nature. The contents of those rights and 
duties is not formed by the ends understood as results (e.g., the children 
born and the common conjugal home), but by the acts which, as means 
that are apt and necessary to attain the ends of marriage, express the pur
pose of the bond. In this sense, those rights and duties describe the conju
gal way of implementing the ends of marriage at its most basic and 
essential level. 
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With the new legal formulation, the legislator intends to refer, as men
tioned above, to the ends of marriage, or to its ordinatio ad fines, which 
the discipline on simulated consent cannot overlook. Even though the term 
"end" is equivocal, the formulation of the ordinatio ad fines in terms of es
sential rights and duties permits a more precise and practical juridical def
inition of the nature and contents of the different forms of exclusions. 

9. The exclusion of the conjugal rights and duties derived from the 
ends of marriage 

Now we shall examine the specific rights and duties derived from the 
ordering of marriage to its ends. Not all the essential rights and duties are 
comprised in this category (see commentary on c. 1095) but only those 
that derive their essential attribute from their ordinatio ad fines. The ac
tual contents of these rights and duties derive mainly, though not exclu
sively, from the ends, namely the good of the spouses and procreation and 
education of offspring. We say mainly but not exclusively because those 
two ends are intimately and inseparably connected so that the dynamic of 
conjugal life aimed at the ends cannot attain the end of procreation and 
education of children in a matrimonial order if life is lived, in actual prac
tice, against the demands of justice (the rights and duties) of the good of 
the spouses. Conversely, there cannot be a true ordering to the conjugal 
good if conjugal life itself is exercised against the demands of justice con
cerning the procreation and education of offspring. It should be added 
that a mere contract of procreation separated from the conjugal good of 
the spouses is not a true marriage, nor is a mere relationship between the 
couple disconnected from the connatural dimensions of fatherhood and 
motherhood implied in being a man and a woman whose total giving and 
accepting of each other is, precisely, the object of a true matrimonial con
sent. In the contents of each specific conjugal right and duty both ends are 
conjointly present in a substantially inseparable way. The conjugal good 
offers the matrimonial mode of directing the spouses to procreation and 
education of the children, and this latter end offers to them an opening be
yond conjugal intimacy and towards objective fruitfulness (i.e., the chil
dren) as their common contribution to society and the human race. The 
conjugal good confers to human procreation a personalized origin and the 
ambit of a personalized life to all the family members, for the intimate 
communion of the spouses is the core that supports and radiates family 
intimacy to others. The ordering of procreation and education of children 
confers on the conjugal community an opening to real and objective 
human fruitfulness-the children. Consequently, binding oneself in jus
tice to those acts of life ordered in an inseparable manner to that double 
finality is the common denominator of the conjugal rights and duties de
rived from marriage's ordinatio ad fines. 
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a) The right/duty to the conjugal acts 

The contents of this right/duty is the intimate conjugal act under
stood as the intimate sexual union of the spouses' bodies (the coitus), per
formed in a human manner, and by itself naturally apt for the generation 
of children (cf. c. 1061 § 1). The exclusion that invalidates marriage con
sists of the conscious and voluntary repudiation, by one or both contract
ing parties, that the conjugal acts performed in a complete manner for the 
purpose of procreating constitute a conjugal right and duty to be de
manded in justice. The expression humano modo with reference to the 
coitus means that, among other qualities, this act must be a "human act" 
endowed with sufficient knowledge and full willfulness. Needless to say 
that physical violence and moral coercion, for example, would hinder the 
willfulness of the act ( cf. c. 1061 § 1) and that a contractual will to reserve 
to oneself the right to obtain that act through violence, or deprived of will
fulness, would imply the invalidity of such consent. 

This point just stated is the key to a correct understanding of the pre
sumed facts. For example, morally disordered acts of sexual intimacy 
which deprive the sexual act of its quality as a human act, or of its con
natural orientation to procreation, are not in themselves causes of nullity 
of marriage, unless the decisive fact in this entire matter is demonstrated, 
namely that at the time of establishing marriage, the intention of the per
son was to exclude the clothing of the right, able to be demanded in jus
tice, with the conjugal act itself or with its performance in a human 
manner and naturally apt for procreation. Presupposing that the conjugal 
act or its moral and correct practice had been denied, the examination of 
the facts antecedent, concomitant, and subsequent to the wedding must 
also show whether such behavior was due to abuse, the person's moral 
limitations, weakness, contradictions, vices, or selfishness originating in 
and interacting in marriage in facto esse or whether it was more radically 
caused by a supplanting will antecedent to, or at least concomitant with, 
the moment of contracting marriage. 

b) The right/duty not to impede the procreation of offspring 

The mutual giving and accepting of the man and of the woman in 
their respective masculinity or femininity comprises the mutual giving and 
accepting of their potential fatherhood and motherhood, from which orig
inates the right/duty of not doing anything that can effectively hinder the 
procreation of children (ius/debitum non faciendi aliquid contra pro
lem). The exclusion of this right/duty can take two forms: a) the retention 
by one or both parties of the exclusive faculty to use, as a subjective right, 
means apt by themselves to hinder the normal procreative process as, for 
example, sterilization, contraception, abortion ; b) the repudiation, by one 
of both contracting parties, of being mutually bound in justice to correct 
by licit methods those defective organic conditions or diseases which, 
being ordinarily curable, make the normal accomplishment of the 
coitus or of the procreative process difficult or impede it (e.g., a rigid or 
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imperforate hymen, fungal vaginitis, trycomonal or bacterial phimosis, 
and many other forms of sterility), but which do not constitute the imped
iment of impotence (cf. c. 1084) or psychic incapacity (cf. c. 1095). 

Since the child, as such, is not the object of a right to which the par
ents are entitled, marriage is not a mere contract of procreation, and the 
ends of marriage cannot be pursued as if disconnected from one another 
or in mutual discrepancy. It follows that the natural conjugal act, which is 
the coajugal manner for the spouses to order themselves towards procre
ation, is consubstantial with the right/duty not to hinder procreation. Like
wise, many of the techniques of assisted procreation violate the human 
mode of conjugal union or the natural way of procreating. With due regard 
for the autonomy of the moral assessment of those techniques, and center
ing our argument on their juridical effects, an invalidating exclusion of the 
ius debitum to the conjugal act exists only when it is proven that the will 
of one or both parties to use those alternative procedures of assisted re
production did supplant the giving and accepting of the right/duty to the 
coajugal act. In other words, an invalidating exclusion exists when there 
is evidence that the will to use the techniques of assisted reproduction in 
any of its phases (from the selection of gametes to birth and by means of 
different techniques and alternatives to fertilization and gestation) was the 
method of procreation exclusively wanted by the spouses for their conju
gal union, and that such willfulness anteceded the moment of contracting 
marriage, was not revoked, and prevailed, as a substitute, over the inten
tion, due in justice, to the natural coitus performed in a human manner 
and ordered to procreation. On the contrary, if the spouses established, at 
the time of contracting, the right and the duty to the conjugal act, as due 
by force of their union and as the method of procreation due between 
themselves, then those forms of behavior and those acts of assisted pro
creation subsequently practiced through the course of their marriage in 
facto esse are irrelevant in regard to marriage nullity. This is so because, 
apart from their being morally illicit, even in the most serious and extreme 
cases of heterologous artificial fertilization, those actions are abuses in 
the practice of the right/duty to the conjugal act rightly established at the 
moment of contracting. 

c) The right/duty to establish, protect, and develop the intimate 
community of human life and love, which expresses and actualizes the 
conjugal bond 

The conjugal bond is the uniting principle by which a man and a 
woman become una caro. It produces the specific manner of living and 
loving that is expressed in the spouses' intimate community of life and its 
proper common destiny. Those actions, forms of behavior, and personal 
services aimed at establishing, preserving, and developing that intimate 
life-sharing consortium, or unity of destiny in the spouses' communion of 
human life and love constitute a mutual right and duty which, emanating 
from the bond that unites the spouses, it expresses, at the same time, the 
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bond's dynamic character. This right/duty is more predominantly informed 
by the end of the conjugal good: while the object of the right/duty to con
jugal acts contributes to the personal union of the spouses with the type of 
communion proper to their sexual corporal nature, the object of the right/ 
duty to the community of life contributes to the corporal sexual union of 
the spouses with the communion proper of the spouses' personal nature. 

By marriage, certain aspects of each party's intimate personal life be
come common to both spouses: the man's and the woman's personal sub
jectivity is no longer "exclusive" to each party but is shared between them. 
Their personal communion becomes possible by each spouse becoming 
one with the life of the other spouse, as if it were his or her own life, and 
by their sharing in common each one's life circumstances. The reciprocal 
solidarity of the spouses' personal lives and their mutual sharing of those 
circumstances form a unity of lives which, saying it with more conven
tional terms, means that they establish a life in common, a unity of desti
nies, or a consortium of the whole of life. Consequently, those personal 
acts of solidarity and coparticipation, necessary for the instauration, 
conservation and development of the common conjugal biography and 
susceptible to juridical formalization (to be demanded as something 
just and due), constitute the object of the so-called righlduty to an inti
mate community of life. 

The contents of this right/duty comprises, in the first place, the phys
ical life in common apt and necessary for the real and effective ordering of 
the conjugal union toward its proper ends; the same right/duty also in
cludes the providing for the necessities of life (food, clothing, health, 
house, rest, and other personal necessities of the other spouse connected, 
within realistic possibilities, to the ordinatio ad fines). The latter also im
plies the commitment to carry out those acts and services that are appro
priate to obtain those necessities and to share and enjoy in common the 
goods destined to satisfy the needs of the dynamics of conjugal life. The 
same right/duty also includes the upholding of the conjugal dignity of the 
spousal community of life both ad intra (the spouses' inward personal ex
change) and ad extra (the spouses outward projection of their matrimo
nial life either by one or by both spouses together). The right/duty also 
contains the sharing of matrimonial decisions, which is a very specific ex
pression of the equality of the bond, which binds the spouses equally to 
each other and by which their union is equally ordered toward the 
matrimonial ends. The radical refusal to be bound in justice by the de
mands proper of the intimate community of life, or the conscious and will
ful intent, existing from the moment of contracting, of not rendering those 
services in justice but merely as a private faculty, implies a positive exclu
sion of the good of the spouses. As is always the case in reference to the 
proof, the person's antecedent, concomitant and subsequent behavior 
forming a consistent way of living supports the presumption that the right 
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itself was excluded and that such behavior was not merely a deplorable 
pattern of abuse in the personal relationship in the spouses' common life. 

The interpreter of the canonical norm, which applies universally to 
contracting parties of very diverse levels of culture and development, 
should not overlook either the essential core of this right/duty to the inti
mate community of life nor the historical changes in the cultural and so
cial expressions of the contents of this right. In what refers to the 
essential core, the intimate community of life is an indispensable element 
of valid matrimonial consent by which each contracting party gives him
self or herself to the o ther as spouse and is accepted as the receiving 
party loves himself or herself. By this receiving of the other, the solidarity 
of the spouses' personal lives and the sharing of their personal circum
stances become the common good ( or community of life) which the 
spouses owe each other in justice. When the true will of the parties is as 
just described, the acts and assistance apt and necessary for the common 
good become a conjugal right and duty. On the contrary, when that self
giving and the acceptance of the other is excluded by one or both parties, 
a radical and initial rejection of that right and duty occurs. In what refers 
to the historical forms of the contents, it must be taken into account that 
the personal acts and services apt and necessary to establish, preserve, 
and perfect the community of conjugal life and love undergo many 
changes through times, places, and cultures because those acts and ser
vices are a part of the historical nature of human beings and of their cul
tural understanding and expression of sexuality, marriage and family. The 
canonist, therefore, cannot overlook that "historicity" and should not 
make an universal rule out of certain socioeconomic and juridical cus
toms and circumstances of present Western societies and convert them 
into archetypes of the contents of the right/duty of the community of life, 
thus forgetting that in other cultures and among peoples of different levels 
of development "the solidarity and the sharing of one common life des
tiny" is embodied in their own specific and diverse manifestations, 
which are nevertheless legitimate and rightful. Finally, the canonist will 
have to examine whether or not one or both parties may have excluded, at 
the time of contracting marriage, the mutual owing of those acts and assis
tance which express, according to the cultural milieu, the juridical char
acter (right/duty) of the spouses' solidarity in providing for the living 
needs of the other party, in sharing the use and the enjoyment of goods, 
and in the spouse's social status. 

d) The right/duty to mutual help and assistance apt and necessary 
to attain the ends of marriage and the personal perfection of the spouses 

By the juridical binding of each spouse to the other's future life, as a 
man and as a woman, and by committing to their unity of destiny, or com
mon life, to the pursuit of the conjugal good and of the procreation and ed
ucation of offspring, each spouse becomes the most intimate alter-ego of 
the other in the pursuit of their common undertaking. This reciprocal 
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identification or intimate companionship due between the spouses in the 
pursuit of the ends is expressed in the life of each specific couple through 
countless and constant acts, forms of behavior, and personal assistance, 
help, and support. It is not a matter, as it is evident, of listing all possible 
specific helps between the spouses, for these are too numerous and must 
be suited to the life circumstances of each couple. At the primary and 
most basic level, the conjugal good that each spouse receives from the 
other is not so much the help but the other person, as a most intimate com
panion in a common undertaking. From that identification and from the 
common good, there arises the right/duty to those acts and forms of be
havior apt and necessary to mutually realize the intimate and due compan
ionship due in each situation of their married life and not to defraud each 
other. Those acts of mutual help imply three distinct but very interactive 
dimensions: they refer, in the first place, to what canonical doctrine used 
to call remedium concupiscenciae, an expression contained in c. 1013 of 
CJC/1917 but not found in the present code, although its meaning is in
cluded within the formula "bonum coniugum" of c. 1055 which is, how
ever, not restricted to that meaning. The spouses owe each other mutual 
help, assistance, and service in order that the psycho-physical, affective, 
and spiritual dispositions of their sexual love as man and woman be mutu
ally ordered and integrated between them. This is one dimension of the 
conjugal good, as an end of marriage, which consists of the joint and pro
gressive maturation, from concupiscence to benevolence, of their conju
gal love through the entire course of their matrimonial life. 

A second dimension of the mutual conjugal help is expressed in the 
right/duty to those acts, forms of behavior, and assistance by which the 
spouses jointly support and assist each other in order to create the most 
favorable conditions, both material and spiritual, for the dynamic pursuit 
of the specific ends of marriage, or to remove the difficulties and obsta
cles arising from that same quest. 

The third dimension refers to the mutual right/duty to the acts, be
haviors, and assistance apt and necessary for the physical, psychic, and 
spiritual betterment of the other spouse, as a person: the spouses must 
help, assist, and serve each other, as intimate allies within the possibili
ties proper of the conjugal union, in order to preserve and improve those 
material, corporal, psychological, and spiritual aspects of each one's per
sonal life. 

e) The right/duty to accept and care for offspring within the conju
gal community of life 

This right/duty aims at the preservation and development of the 
physical and psychological health of the spouses' common offspring. It de
rives from fatherhood and motherhood that is part of the spouses' mutual 
giving and accepting of the entire dimension and complementariness of 
their own masculinity and femininity. In this sense, then, it is a conjugal 
right/duty in which the active subjects are the spouses, as spouses, and 
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the passive subjects are their children, as common to both. In a negative 
sense, the contents of this right/duty means that the spouses should re
frain from any act or behavior that damages the life, the corporal integrity, 
and the physical as well as psychological health of the children already 
born. In a positive sense this right/duty means the welcoming of the chil
dren within the community of life, integrating them within its life, and es
tablishing for them a type of family life which, originating in the conjugal 
nucleus, is in itself apt to adequately care for the preservation and the de
velopment of the children's health as well as their physical and psycholog
ical welfare. 

Among the examples of exclusion of this right usually given, we may 
consider the desertion or abandonment of an infant, infanticide, the offer
ing of the daughters to prostitution, the trafficking in children's body or
gans, the serious or total neglect of the children's nourishment, clothing, 
health, and so forth. Deplorable and deserving, indeed, of the most intense 
repulsion as these actions may actually be, the canonist should not forget 
that in assessing marriage nullity what needs to be proven is not so much 
the actual occurrence of those deeds as the contracting parties' willful ex
clusion of the right/duty at the moment of establishing this particular 
marriage, since the cause of the nullity is the exclusion of the right/duty 
and not those nefarious deeds. However, when such serious actions 
against one's own children seem to be rooted in a particular individual's 
personality, even before contracting marriage, it will be wise to examine 
the case from the viewpoint of the psychic incapacity of c. 1095. 

t) The right/duty to educate the children 

This is a conjugal right/duty because each spouse's fatherhood and 
motherhood contains an essential educational dimension consisting of the 
solidarity and common participation of each spouse in the joint education 
of their common children within the conjugal community. This joint edu
cational task is formed by the spouses' actions, behaviors, example, and 
teachings, as spouses and parents, addressed to the personal maturation 
of their children and their adequate incorporation into society. An essen
tial part of this conjugal education towards the maturation of the chil
dren's personhood is the parent's duty and right to try to educate them in 
the moral order understood in its widest sense. The radical rejection of 
the couple's duty to educate their offspring would amount to an exclusion 
that invalidates marriage and in this sense. The Roman Rota logically 
understands that a commitment not to educate the children specifically in 
the Catholic religion is not an invalidating exclusion, as long as the 
spouses accept the duty to educate them morally in some form. 

A defective education or the spouses' educational failure is not, by it
self, a positive act of exclusion, as seems apparent. The object of the posi
tive act is, obviously, the explicit and positive rejection, under diverse 
modalities and factual presuppositions, of the right/duty understood as a 
right and a duty deriving from the conjugal union, which is not to be 
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confused with the bad results or the insufficient quality of the education 
intended by the spouses. 

10. The properties of the marriage bond and its special firmness in 
sacramental marriage 

The spouses and the bond that binds them compose the essence of 
marriage. Unity ( one man only, one woman only) and indissolubility (for 
life) are the two essential properties of marriage. They are called proper
ties because they do not consist of obligations added to the bond and dif
ferent from it; they are, rather, qualities predicated of the bond and 
belonging to it; they are the modes of binding that are characteristic of the 
conjugal bond. They are also called essential because their mode of 
uniting the spouses to each other and for life emerge from the essence of 
the conjugal bond. 

It is customary to distinguish between unity and indissolubility al
though this distinction may be carried, sometimes, to the extreme of pre
senting the two properties as if they were independent from each other. 
This sort of separation of the two properties could have been fomented by 
the differences that in fact exist between the two most common historical 
deviations from the qualities of marriage, namely polygamy, which seems 
to attempt more against unity, and disavowal or divorce, which seems to 
go more against indissolubility. In actual fact, unity and indissolubility are 
the two sides of the same coin, for a breakdown of the indissolubility of 
marriage always affects its unity, for marriage "for the entire life" is noth
ing but the unity between the spouses as seen from a time perspective. In 
that sense, indissolubility is the fullness of the spouses' unity throughout 
their fullness of life and unity. 

The process of the understanding of the unity and the indissolubility 
of the conjugal bond, both in the collective cultural dimension and in the 
order of conscience of each singular subject, is the result of the compre
hension and acceptance of these juridical and moral exigencies which 
have their source in the human person, as a man and a woman. By reason 
of his or her own personhood, each human individual is endowed with an 
intrinsic worth that is as great as it is unique in each human person. Being 
the reflection of the order of being over the order of good, such worth 
belongs to each person and remains always with the person. The worth of 
each human person, therefore, is not subject to conditions, for it is intrin
sic to the person and permanent, and it must be acknowledged under any 
circumstance, including those of the person's own life that are due in jus
tice. The canonical concept of the man and the woman mutual gift and ac
ceptance of self implies the giving and accepting of the persons in their 
sexual natures and a value that is intrinsic to the person and is not condi
tioned, therefore, by circumstances of health or illness, richness or 
poverty, joy or sadness, moral betterment or decay, beneficial or non-
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beneficial results, and not subject, in short, to the lights and shadows of 
the circumstances of life, which cannot alter the intrinsic and uncondi
tioned worth of the gift itself. The concept, then, of the unity and indissol
ubility of canonical marriage is a reflection of the understanding and the 
living realization that the sexual union between a man and a woman is a 
union of persons. In the opposite direction, the loss of appreciation for the 
unity and the indissolubility of marriage leads to a collective and individ
ual depersonalization of the conjugal union between a man and a woman, 
for placing a condition on the mutual giving and acceptance introduces 
into that type of union the internal germ of its possible dissolution. 

Since the Church acknowledges and protects the demands flowing 
from the personal character and dignity of man and woman as fundamen
tal elements of the human anthropological patrimony, the Church upholds 
the unity and indissolubility of marriage as requirements of the truth 
about marriage rooted in human nature itself. At the same time, this same 
entire natural reality that is the conjugal union was raised to the order 
of sacramental grace by the will of Christ ( cf. c. 1055). So this same con
jugal union (the same natural consent, bond, and ends) is a participation, 
for the baptized spouses, in Christ-Spouse of the Church (a specific matri
monial "conformation" in Christ) as well as an entitlement to the graces 
needed for the conjugal union to be the efficacious sign of the spousal 
union between Christ and his Church. In a very profound sense, then, 
Christ is the Spouse to each baptized spouse and marriage becomes, by 
reason of its sacramental dimension, a specific and efficacious way of 
sanctification and redemption. 

The specialfirmness (cf. c. 1056) that the natural unity and indissol
ubility of the bond acquire in the marriage between the baptized derives 
from their participation in Christ. By virtue of this participation, Christ 
confers to marriage the capacity to signify the "one and indissoluble" full
ness of Christ's gift of self to his Church and of his acceptance of the 
Church with unconditional fidelity and love forevermore. That capacity 
also implies the special sacramental graces of marriage as well as the con
sequent demands of firmness. Even when a judgment of "natural" reason, 
or a merely human outlook, could perhaps categorize a marriage under 
certain circumstances and situations as "scandalous or foolishness," the 
ratified and consummated marriage between the baptized is never a 
meaningless life episode. For Christian marriage always contains a pro
found supernatural meaning and an efficacious redemptive power since it 
has received, always and in every situation, the capacity to share in the 
being and the life of Christ-Spouse, who remains united to the Church, by 
the love of the Spirit and by his incarnation in human nature, as the unfail
ing Spouse regardless of the Church's historical circumstances. 

The interpreter of matrimonial canon law must be respectful and 
faithful to the sacramentality and to the firmness of the unity and indissol
ubility of marriage between the baptized, mainly when judging about the 
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presence or the absence of the essential properties in each particular 
case. The interpreter needs the perspective of faith, which sacramentality 
requires, mainly when interpreting those painful conjugal situations that 
may seem humanly illogical and in which the indissolubility of the bond 
may appears as "scandalous or foolishness." It should, indeed, be taken 
into account that the true "valid" bond of a Christian marriage can coexist 
with a painful conjugal situation or one in which conjugal life seems to 
have broken down. In those situations, the indissolubility of the bond re
tains the profound significance and power of the crucified Christ-Spouse. 
It would be rather paradoxical that the sacramental dimension of the unity 
and indissolubility of the marriage between Christians would be weak
ened or lost precisely among the cultivators of canonical doctrine. A lack 
of confidence in the precept of c. 1056 would contribute to obscure the 
greatest legacy of the divine redemption left by Christ to the Church, 
namely, the power to participate in Christ's capacity to love each human 
being, with his or her limitations and failures, even to death and death on 
a Cross. For this specific "conformation" with Christ, with its specific at
tending grace, has been granted, ex opere operato, to the love of Christian 
spouses between themselves and towards their children under all circum
stances of life. 

Concerning sacramentality itself, the possibility of a determining er
ror, and its differences with simulating intention, see commentary on 
C. 1099. 

11. The exclusion of unity 

a) Concept 

The conjugal bond is one and exclusive: it binds one man only with 
one woman only. There cannot be two bonds, one binding the man to his 
wife and another binding the woman to her husband. There are not two 
unions, but only one union and one binding principle uniting the couple in 
marriage. Nor can there be, therefore, a marriage that would bind one of 
the spouses but not the other, for the existing bond equally binds the two 
spouses. For the same reason, the same and only bond cannot be monoga
mous for one and polygamous for the other. The bond, with its properties, 
its essential rights and duties flowing from it, and its ordination to the 
ends, forms a treasury of goods held in common whose co-ownership be
longs in justice to the spouses only and excludes any third party from it. In 
this sense, if one of the parties at the moment of contracting intended to 
share with a third party any of the essential elements of this exclusive and 
excluding conjugal common holding, such a contracting party would be 
excluding the unity of marriage. 

In addition, the one single bond is total, although it is very important 
to add that this is so within a very specific, not generalized, ambit: it is 
total in reference to the conjugal relationship which man and woman, as 
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such, can attain. In this specific sense, the marriage bond comprises and 
gathers all the aspects of the masculine and feminine sexual inclination 
and complementariness related to sharing, developing, and preserving the 
mutual conjugal good as well as the procreation and education of off
spring. This specific unity and totality of the bond is the source of its 
exclusiveness and of the fidelity between the spouses, and this exclusive
ness and fidelity of the bond, which derive from its unity and totality, is 
what canonical doctrine calls the "property of unity" or, to say it with the 
Augustinian terminology, the bonum fidei. 

b) Theoretical foundation 

The unity of the bond rests on the fact that the sexual complementa
riness of human masculinity and femininity exists between personalized 
bodies or, if so preferred, between corporeal persons. Since there is only 
one person in each body, under either a masculine or a feminine modality, 
full sexual complementariness occurs only between two persons, one 
masculine person and one feminine person. A masculine person receiving 
the entire gift of femininity from several feminine persons could not give 
himself entirely to any of them because the one personhood of his mascu
linity could not be divided without a personal decline or depersonaliza
tion; and likewise, the feminine person receiving the entire gift of 
masculinity from several masculine persons could not give herself en
tirely, and at the same time, to any of them because her feminine per
sonhood would not be divisible and sharable without undergoing her 
own depersonalization. In addition, the gift of one's person, through the 
entire gift of self as man, demands the other person's gift of self as woman 
in terms of a strict equality of each one's value and dignity because mas
culinity and femininity are two complementary modes of being equally 
human persons. Canonical doctrine has always regarded the unity of mar
riage as a property demanded by the personal equality of man and woman. 

On its part, fidelity means, in terms of conjugal rights and duties, the 
spouses' full and exclusive co-ownership of each other, so that should any 
of them share with a third party their respective personal masculinity or 
femininity, which they gave and accepted entirely to each other in justice, 
they would defraud each other in what is theirs. 

c) The intention to establish a polygamous and concubinary union 

The most ancient historical form of excluding the unity of the bond 
is the polygamous matrimonial will inspired in cultures that discrimi
nates against the worth of one of the two human sexes. Any form of polyg
amy implies a subjugation and unjust appropriation of one sex by the 
other. It represents a cultural consecration of inequality between the 
sexes and of discrimination against their equal dignity and worth: one sex 
subjugates the other and the dominant one appropriates the one subju
gated which, in the end, causes the depersonalization of the matrimonial 
relationship and the replacement of the interpersonal character of mar
riage with mere functional roles in which the discriminated sex suffers the 
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greatest degree of being used and of becoming a thing. The man who takes 
several wives cannot give himself entirely, as a masculine person, to all his 
wives (polygamy) but uses them, and the woman who takes several men 
cannot give herself entirely, as a woman, to her husbands (polyandry) but 
uses them. 

Polygamy is a precise f attispecie that cannot be confused with cer
tain attitudes contrary to fidelity and indissolubility. A polygamous will is 
understood as the actual will, or the non-revoked virtual will, on the part 
of one or both contracting parties to reserve the right to contract a new 
bond, equally matrimonial, with a third person while replacing the first 
bond or coexisting with it. The object intended, therefore, is not to con
tract a new matrimonial bond after canceling the first, but to have two or 
more compatible and simultaneous bonds with the corresponding spouses 
entitled with certain spousal rights. The polygamous will is, therefore, di
rected against the exclusivity of the conjugal bond, which is the most rad
ical and primary common good of the conjugal order to be shared by the 
spouses exclusively between themselves. 

Another modality of the exclusion of unity to be taken into account 
is the concubinary will, that is to say, the reserving to oneself the right to 
have other types of intimate relationships, parallel to the matrimonial 
bond, with third persons of a second spousal rank, socially recognized and 
implying certain juridical duties towards the third persons and towards 
the offspring resulting from the relationship. 

From the investigation of the particulars of each case in a predomi
nantly polygamous culture, the canonist should elucidate whether the 
case is one of error about unity determining the will (c. 1099), or one of 
voluntary exclusion of unity motivated by a non-determining cultural 
error (c. 1101 § 2). The fact that the contracting party's dominant culture 
may be monogamous, and bigamy may be a crime, does not in itself 
impede the existence of a polygamous will. However, in those rare si
tuations, great caution should be taken to examine if the will of the con
tracting party was to exclude fidelity and indissolubility, which will be the 
more frequently the case; or if it was rather a case of non-fulfillment of the 
duties initially contracted in a valid manner, even though in actual 
practice the party's intention to exclude, or to not fulfill, may have taken 
the form of attempting another nuptial ceremony because of some partic
ular reasons. 

d) The exclusion of the right/duty to fidelity 

In order not to impoverish the real scope of conjugal unity, it is 
necessary to note that the exclusion of unity comprises not only the 
exclusiveness of the bond, which is denied by the polygamous and the 
concubinary will, but also the exclusiveness of the essential rights and 
duties of marriage. In its most profound significance, conjugal fidelity 
means that thefoedus matrimoniale servandus est between the spouses, 
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that is to say, that all the commitments of the conjugal covenant constitute 
rights/duties containing the juridical demand (ius radicale) that it should 
be loyally and faithfully fulfilled exclusively between the spouses. The ex
clusive unity and the juridical character of the bond strictly affects the 
rights and duties that flow from the bond. Matrimonial fidelity consists of 
the will to establish those right/duties and to fulfill them as the exclusive 
common good of the spouses. 

Consequently, the exclusion of fidelity can originate from the repudi
ation of the exclusiveness of an essential right/duty or from refusing to es
tablish and fulfill it as a juridical right/duty, even though the contracting 
party may still accept fidelity as a gratuitous situation of fact not implying 
any exclusive obligation in relation with the other spouse. (For the enu
meration of those essential rights/duties, see above no. 8 and commentary 
on c. 1095 § 2). We must insist that, by virtue of their essential quality, all 
the essential rights/duties enjoy the note of reciprocal exclusiveness and 
can be the object, therefore, of a simulating exclusion that invalidates the 
marriage thus contracted. 

The notion and the contents of conjugal fidelity have been tradition
ally interpreted in relationship with the sexual act or coitus, for this is the 
paradigmatic act of the intimate relationship between the spouses. In 
canon law, the confining of the essence of marriage to the erstwhile ius in 
corpus by some old sectors of canonical doctrine contributed to limiting 
the meaning of conjugal fidelity to the reciprocal obligation to the exclu
sive ius in corpus. Although the concept and the contents of conjugal 
fidelity are not limited, as mentioned above, to the right/duty to the conju
gal act, it includes the most common and traditional concept of the right/ 
duty to an exclusive sexual intimacy and to its paradigmatic expression, 
which is the complete sexual intercourse. Consequently, the voluntary re
jection to establish exclusivity among the spouses of the right/duty to the 
conjugal act, naturally ordered to the possibility of having offspring, 
brings along with it the invalidation of marriage. 

Among the most frequent situations of fact that exclude fidelity, in 
its strict meaning, jurisprudence and doctrine include the following: in the 
first place, those forms of the ius adulterandi in which one or both 
contracting parties reserve the right to sexual intercourse with persons 
other than one's spouse, those situations in which the spouses reserve the 
right to a third person's intervention in the natural sequence of the acts or
dered to the procreation of the children, or those other presuppositions in 
which the spouses accept the right of the other spouse to sexual inter
course or intimate sexual contact with a third person. In the second place, 
the reserving to oneself the right to sexual practices contra naturam, 
whether hetero or homosexual, with a person other than one's spouse 
constitutes an evident presupposition of exclusion of fidelity because the 
contents of fidelity is not limited to the complete act of sexual intercourse 
but refers also to other personal acts which, forming part of a person's 
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sexual intimacy, are included within the order of conjugal exclusivity. In 
the third place, and for the same reasons, fidelity in its strict meaning is 
excluded by reserving to oneself the right to intimate sentimental, affec
tive, and love relations specifically proper of the sexual inclination be
tween man and woman (by their being a man and a woman) with persons 
other than one's own spouse which, not implying the complete sexual 
union in a formal sense, are nevertheless within the contents and the 
scope of that intimate familiarity and co-ownership of the love, affection 
and sentiments proper of the matrimonial relationship 

e) Meaning and limits of the distinction between the right ("ius 
radicale"J and the exercise of the right ("usus iuris"J 

The distinction between the right and the exercise or use of the right 
is a traditional technique employed to assess those presuppositions in 
which acts contrary to unity, exclusiveness, and fidelity have existed 
through the course of married life. The question is to find out whether a 
given fraudulent conduct may be due to the will, existing at the moment of 
contracting, not to contract the radical right ( intentio contra ipsum ius, 
contra ius radicale exclusivum) or not to accept the obligation or duty 
(intentio non sese obligandi), or whether those acts and conducts are, 
rather, abuses originated during the matrimonial life by which the person 
violates the righ1Jduty to fidelity duly contracted at the time of the wedding 
and to which the person was freely and voluntarily obligated ( intentio non 
adimplendi, contra exertitium iuris, contra ius mere expeditum). Since 
those factual presuppositions are quite varied, the canonist must be very 
careful to evaluate the person's initial will at the moment of the marriage 
in fieri or act of contracting. For this purpose it is necessary to examine 
the antecedent lifestyle of the contracting party because the person who 
does not contract the right, or who intends not to be obligated by the cor
responding duty, contracts invalidly, while the one who fails to fulfill de 
facto only is implicitly accepting the de iure obligation, over which he or 
she defrauded, by the very fact of acknowledging its non-fulfillment. In 
other words, the person is implicitly confessing that, at the moment of the 
marriage infieri, the party was obligated de iure to that thing which he or 
she did not de facto fulfill during the marriage in facto esse. 

The differentiation between the right and the exercise of the right, 
and between the constitution of the conjugal duties, at the moment of con
senting, and the de facto non-fulfillment of those duties through the 
course of marital life should not be carried beyond its natural meaning. 
That distinction corresponds to the evident human experience that we can 
fail to fulfill obligations truly acquired and that such discrepancy between 
duty and actual conduct is frequent due to the fragility of human behavior 
even against the best intentions. The distinction, then, between the true 
constitution, at the moment of consenting, of the right/duty to spousal fi
delity and the occasional or frequent non-fulfillment responds to real life 
and practical experience. 
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The very important consequence following the distinction between 
the right and its exercise is, as it is evident , that adultery and infidelity 
through the course of the marriage in facto esse does not demonstrate , 
just by itself or mechanically, that the violator excluded the very right/ 
duty to fidelity when marrying (in marriage in fieri) and thus contracted 
invalidly. For one of those particular presuppositions to be labeled as sim
ulation, it is necessary to prove not just the fact of infidelity but also that 
such conduct originated in the will, or consent of the contracting act, to 
positively intend a union devoid of the right/duty to conjugal fidelity (i.e., 
by excluding the ius radicale exclusivum ). Given that the invalidating ex
clusion occurs in the act of contracting, through an unrevoked actual or 
virtual will, one understands the decisive importance, in the first place, of 
the antecedent and concomi tant proof of the in fieri and, in second 
place, that this antecedent and concomitant proof forms a consistent life
style ( a congruent series of acts and attitudes) with the infidelities which 
occurred in the subsequent marriage in f acto esse. Many marriage cases 
before the ecclesiastical tribunals present frequent facts of non-fulfillment 
of the conjugal commitments contracted in marriage. When there is no an
tecedent and concomitant indicators to explain the subsequent infidelity 
by proving a posteriori the existence of a positive a priori exclusion of 
the very right to fidelity (ipsum ius radicale exclusivum), then the pre
sumption iuris tantum prevails that the deeds of infidelity through the 
course of the marriage in facto esse were simply failures to fulfill the 
right/duty and that marriage, therefore , is valid. 

Note that the distinction between the right and its exercise is mean
ingful only in so far as it reflects, based on the experience of life, the mu
tual autonomy of what a person wanted at the moment of contracting 
(marriage infieri) and what actually happened through the course of mar
ried life (marriage in facto esse). The right and the exercise of the right be
long to two different moments of time and two different orders of being: on 
the one hand, the will contrary to the right or to the duty of fidelity occurs 
only at the moment of contracting and belongs to the ordo iuris of estab
lishing or rejecting the juridical conjugal bond with its contents of juridical 
rights and duties; being thus part of consent itself, the will contrary to that 
right or duty invalidates consent. On the other hand, the use of the rights 
and duties occurs through the actual lifetime of the marriage already estab
lished and the abuse belongs to the ordo facti, or facts occurring through
out the marriage in facto esse; not being an essential part of the consent 
that establishes marriage, the factual non-fulfillment cannot invalidate it. 
However, if the distinction between the establishment of the right and its 
use in actual fact does not correspond to the real difference between mar
riage in fieri and marriage in f acto esse or between the juridical act of 
consenting and the actual facts of married life , then the distinction is 
meaningless and can be misused along two opposite directions. 
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The first misuse of that distinction would be to conclude that infidel
ity throughout matrimonial life is an unmistakable sign of simulation 
about the right/duty to fidelity at the very moment of having consented, 
mainly if frequently perpetrated and having caused the marriage break
down. However, neither the frequency of infidelity, which is merely a 
quantitative criterion, nor the spouses' failures, which can explain the 
fracture of common matrimonial life and are indeed cause of separation 
(cf. c. 1152), are facts contemplated in § 2 of c. 1101 among the requisites 
of the exclusion of marital unity or fidelity. Consequently, those reasons 
for the breakdown do not, by themselves alone, invalidate marriage. Such 
a type of reasoning would render meaningless the distinction, which is the 
foundational stone of canonical marriage, between marriage in fieri and 
marriage in facto esse or, amounting to the same things, between infidelity 
within consent and infidelity as an incident of marital life, or between the 
ordo iuris and the ordi facti. 

Another misuse of the same distinction, no less warranted but corn
ing from the opposite extreme, is to hold that the contracting party is able, 
at the moment of consenting (matrimonium infieri), to split the unity of 
the right/duty to fidelity into two different and independent objects: to will 
the establishment of the right/duty and will, at the same time, to reserve 
the right to not fulfill it. Accordingly, the reserving to oneself would refer 
only to "the use or exercise" of the right while the existence of the right 
within the act of consent would remain intact. By this contrived split be
tween the right and its use in the same act of contracting, infidelity would 
not invalidate consent. This type of reasoning by which the right/duty to fi
delity, on the one hand, and its life exercise, on the other, can be split 
within the same act of contracting represents a fundamental error: infidel
ity is always an abusive fact and can never be a right. The distinction be
tween the right and the actual use of the right can only be applied to the 
facts of matrimonial life, or marriage in facto esse, being examined, since 
it is evident that a valid marriage can become evil and fraudulent as it de
velops in practical life. That distinction cannot be applied to marriage in 
fieri, or act of contracting, because obligating oneself to fidelity and re
serving to oneself, within the same one act, the right to not fulfill is an irre
mediable contradiction, and this is so because by the reserving to oneself, 
at the very moment of contracting, the right to abuse the obligation is al
ways a restriction de iure. 

In marriage, the contracting parties are also the object of their own 
consent in what refers to their conjugal dimension as man and woman; the 
giving and accepting of their selves cannot be separated or severed from 
their actual life activity, as if they were mere objects of some economic 
rights. Rather, in their marital consent, the spouses cannot separate their 
being from their lives without splitting the very person whom they mutu
ally give and accept. Since the conjugal giving and accepting refers to the 
spouses' own self, the act of giving and accepting produces, indole sua, 
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the unity of the spouses' beings, as man and woman, as well as the unity of 
each one 's self with each o ther's life; and since the object given and ac
cepted in marriage consent, which is the spouses' self, is indivisible, the 
resulting unity constitutes the consortium of the entire life which, when 
juridically due, forms the essence of marriage. To hold that the right/duty 
to fidelity can be separated from its exercise in the same act of contract
ing (or mutual giving and accepting of self), even to the point of establish
ing the right to fidelity in coexistence with a right to not fulfill the first, 
would mean that the initial intention to defraud in actual practice would 
be irrelevant which would then lead to the unacceptable conclusion that 
the principle of unity between the person and his or her life would be non
existent. 

f) Judicial and doctrinal presumptions 

It may seem idle to recall that it is not up to the judge, nor to canoni
cal authors and interpreters, to seek ways of facilitating or restricting the 
nullity of marriage. Quite often, however, this prejudice is present behind 
certain applications and interpretations of canonical matrimonial law. 
This prejudice distorts the understanding of the grounds of nullity and is 
the source of radical changes in the use of the presumptions in which, in 
the end, the moral certainty of the existence or in existence of a simulating 
will is founded, since in itself, vis-a-vis, the voluntariness cannot be ex
ternally perceived. 

For a long time, for example, the resolve to continue, after the cele
bration of the nuptials, a sexual relationship with a person other than the 
spouse, which had been initiated before the marriage, was not considered 
as proof of the will to exclude fidelity. It was even held by some that a 
promise of faithfulness to the lover kept before and after the wedding was 
not sufficient proof of a will to exclude fidelity with one's spouse. Re
cently, the course of those presumptions has radically changed and it is 
now presumed that the person who married with the intention of main
taining sexual relations with a stable concubine or lover excludes fidelity. 
We could give many more examples. 

It is not a matter of making an exhaustive list of practical cases and 
of the presumptions specifically used in each particular case because, 
quite often, the prudence and reasonableness of the presumptions em
ployed presuppose some very specific circumstances, as proved in a par
ticular case, so that the presumptions used in one case cannot be 
transferred to other cases, similar in appearance, as apodictic criteria and 
much less as categorical elements of the propio caput nullitatis. Along 
these lines, it is more reliable for the canonist to assess the case, first of 
all by having a good understanding of the cause of nullity and of the posi
tive values of marriage, for a caput nullitatis always represents, in fact, 
the absence of real marriage. The assessment of the case requires, in the 
second place, a good knowledge of the technical structure and the formal 
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elements that the legislator has used to define the caput nullitatis. Fi
nally, the canonist must have the most complete knowledge of the particu
lar facts of each specific case, which is always singular, by means of an 
instruction that should be as immediate and complete as possible. 

12. Exclusion of indissolubility 

a) Concept of indissolubility 

The indissolubility of a ratified and consummated marriage is to be 
understood as the specific strength of the marital bond in uniting the 
spouses which can be neither weakened nor destroyed, whether from 
within or without, by any other force, circumstance or event, except the 
death of the spouse. In other words, the conjugal bond is an ever-flowing 
source of energy uniting the spouses, while they are alive, and identifying 
the persons and their state of life resulting from the fact of their being 
spouses. In the living dynamism of the valid bond, the loss or the cancella
tion of this power of union is not possible, for the bond contains no inner 
weakness and no fault could be inflicted from without. Rather, it is a char
acteristic property of the conjugal bond to possess the strength to unite the 
spouses, as spouses, through their lifetime in an intimate identity and co
ownership that is superior to that of a blood relationship, "for a man leaves 
his father and his mother and cleaves to his wife, and they become one 
flesh" (Gen. 2, 24; cf. Mt. 19, 3-12). In that sense, then, indissolubility is the 
fullness of the unity of marriage in its temporal or biographical projection. 

The property of indissolubility, seen as the life-long and full strength 
of the bond uniting the spouses, includes three levels of binding power: 
stability, perpetuity, and, in the strictest sense, indissolubility. Although 
these levels are inseparable when considering the uniting power of the 
valid bond, it is useful to distinguish them conceptually because the argu
ments properly supporting it may, in some cases, clarify its stability or its 
perpetuity more than its indissolubility, in the strict sense, and because in 
relationship with the simulating intention, the positive act of exclusion is 
nuanced differently when directed against stability, perpetuity or indissol
ubility itself. 

b) Arguments for indissolubility 

The stability of the bond is based on the ends of marriage and espe
cially on the procreation and education of offspring. This end is jointly 
achieved and requires a long time-period of the spouses' life as well as the 
creation and perseverance, by the spouses, of a non-fleeting but perma
nent ambience of common and educational life which, in one way or an
other, all cultures recognize as a primary form of society and state of life. 
When determining the degree of minimal knowledge required in the intel
lect of the contracting party for marriage consent to exist, c. 1096 refers to 
the stability of the bond with the expression "permanent partnership." 
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The perpetuity of the marriage bond is based on the male and female 
complementariness of sexual human nature. Marriage represents the unity 
of the persons in their respective sexual nature and marital consent actu
alizes the potential for the unity contained in human nature's sexual dual
ity. From the moment of attaining sufficient psychosomatic maturity, the 
human capacity for complementariness between masculinity and feminin
ity is not an intermittent or a transient condition, but one that encom
passes a person's entire life, for its different aspects and diverse elements 
are fully displayed only through the course of years and stages of a man's 
and a woman's lifetime and end only in death. It is not possible to separate 
the person from his or her masculinity and femininity, that is, from his or 
her specific sexual nature; nor is it possible to separate the person from 
living the unfolding of his or her personal history. Being a man or woman, 
i.e., a complementary human sexual nature, is a permanent reality and es
sential to the human person that does not decline or devaluate and never 
fades away throughout the life history of each man and woman. 

Finally, indissolubility in the strict sense, that is, as the culmination 
of the bond's stability and perpetuity, is based on the nature of marriage as 
a union between persons. Indissolubility so understood verifies the real 
and irreversible power of freedom to generate the mutual identity of the 
spouses and their reciprocal, personal self-making when they assume, 
through the giving and acceptance of self, the una caro , or capacity for 
unity, entailed in the dual complementariness of human sexuality. In that 
sense, indissolubility means that marriage is not just a fact of human na
ture and its procreative end or, as said in more traditional terms, a matter 
belonging to the order "of the species and its reproduction," for marriage 
also contains, in a more profound level, a specific interpersonal attain
ment with reference to the spousal nature of human sexuality and procre
ation. In addition, the irreversible co-identifying force (being a spouse) 
that freedom generates supports, in its tum, the personalized genealogy 
that is due to every new human being: this is the intraconjugal filiation by 
which every human person can be referred, as son or as daughter, to an or
igin consisting of a father and a mother united as spouses. 

When we say that each human being is a person, we are not only for
mulating a general conceptual definition applicable to all human beings; 
more exactly we are saying that each human being is a single and unique 
individual, master of oneself and capable, as part of the person's power 
of self-determination, of constructing and completing his or her own iden
tity. The person does not attain that power of "self-realization" in isolation 
but through a constitutionally interpersonal process consisting of a se
quence of self-giving and other-accepting that, by interaction and sharing, 
constructs and completes the person's identity and jointly generates the 
most basic elements that define the identity of each human person. The 
condition of being a man or a woman is the first component of the inter
personal communication between human beings; then, the free and recip
rocal giving and accepting of self, as man and woman, originates a 
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sequence of joint interpersonal relationships on which rests the basic per
sonal identity and genealogy of each human being, that is to say, the condi
tion of being this son or daughter, this father or mother, this spouse. When 
through the gift and acceptance of self, a person truthfully says to another, 
"you are my wife and I am your husband, you are my son and I am your 
father or mother," that person is jointly generating, really and effectively, a 
personal identity by freely assuming his or her own nature. By means of 
such specific intervention into the life history of another human being, the 
person jointly generates, through the free giving and acceptance of self, 
the unique, most individual, unrepeatable, and irreversible identity. 
The joint generation of the personal identity is indelible and irreversible 
because a person's identity is the person's "own" basic patrimony and the 
reference of the I to other personal beings as his or her own, insofar as 
these have truly given themselves to and have really accepted him or her 
and can be said to be my husband, my wife , my father or mother, my chil
dren. Such identity is not something that one has, but something that one 
is, so that, in the person receiving it, the identity is definitive , indelible 
and irreversible because the very personal being that one receives has 
been jointly generated by the truthful gift of love of the person giving her
self or himself: being a spouse means having received, as a personal gift, 
the femininity or masculinity of this specific woman or man. Being a son 
or a daughter means having received the personal gift of his or her own or
igin from a father or mother who, as generators of his or her life, are his or 
her father or mother. 

The indissolubility of marriage is based, therefore , on the power to 
jointly generate the personal identity implied in human sexuality when the 
latter is assumed and consummated by a free act of self-determination. 
The identity of "being spouse, "  which is received from the gift of the other, 
is received as person, that is to say, as property that is his or her and de
fines the receiver definitively and irreversibly. In fact, "indissolubility" of 
marriage, in the strict sense, is the quality that jointly generates the indeli
ble and irreversible personal identity of the spouses between themselves 
and of the spouses and their children. This power belongs to the conjugal 
bond once the reciprocal free giving and acceptance of their man/woman 
condition (with its potential paternity and maternity) is consummated. 
The indissolubility of marriage relates the living fullness of conjugal life to 
the transmission of life in a personalized manner and it establishes freely 
the origin of consanguinity. In turn, this empowers children to transcend 
their own blood origin by means of a new free act that initiates their own 
and more profound conjugal joint identity. 

The natural indissolubility of marriage acquires special firmness in a 
sacramental marriage, for Christian spouses are configured, through bap
tism, into Christ as children of God so that their identity of origin is God 
the Father. When the children of God in Christ contract marriage , their 
very being and their identity as spouses receives the irreversible gift of 
Christ-Spouse and, as parent, they participate in the genealogical line 
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(procreation and education) of the children of God. The Christian 
spouses' specific matrimonial conformation in Christ and the action of 
Christ-Spouse, within their conjugal union, empower marriage's natural 
indissolubility (i.e., the spouses' natural conjugal joint identity) to signify 
the unfailing and irreversible spousal union, in body and spirit, of Christ 
with his Church, which is the spouses' supernatural joint identity with 
Christ-Spouse. As c. 226 points out, sacramental marriage is a specific way 
of sharing in the building up of the Church because, as sacrament, it has 
been incorporated into the economy of redemption. Its indissolubility is a 
sign of the unfailing spousal love of Christ and of the unchanging efficacy 
of the redemptive power of Christ-Spouse who, through every favorable or 
arduous incident of married life, acknowledges the Christian spouse as 
"His spouse." 

c) Forms of the exclusion of indissolubility 

The most elementary way of excluding indissolubility is to reject the 
stability of the bond. By reason of its stability, the conjugal bond is totally 
different from those other connections or relationships between men and 
women which are passing, transitory, sporadic, or provisional and which 
are explicitly initiated, sustained and ended as not permanent and are, at 
the very least, incapable to generate that common state of life or shared 
life history required by marriage's ordination to offspring. When one or 
both contracting parties truly desire, under the guise of the nuptial sign, a 
relationship that is in itself transient and sporadic and do not want to es
tablish a stable consortium between them, then the marriage is null by 
reason of having excluded that component of indissolubility that is the 
stability of the bond. 

Directly attacking stability are the so-called "trial marriages," which 
in reality are feigned marriages, since the real transitory and provisional 
period of probation for marriage is courtship. A "trial marriage" is charac
terized by the contracting party's will to initiate, under the guise of the 
nuptial sign, an experiment about certain aspects of married life while 
reserving to himself or herself the right to approve or disapprove of its 
outcome. At the moment of initiating this experiment, the party's will 
about the future is to either convert the experiment of common life into 
marriage if the experience is positively evaluated, or to end common life if 
the experience is negative. This analysis of the party's will shows that, in 
either case, the indissoluble conjugal bond is deferred, not by the verifica
tion of a future event uncertainly known, as in conditional consent, but by 
the party's decision to eventually approve or disapprove, which was 
within the party's power from the start. The object intended by the con
tracting party's will is not so much the marriage to be approved or not ap
proved in the future than to pretend or to experiment about some aspects 
of marital life which, by being only an experiment or test, is in itself tem
porary. Since the resolve to marry in the future is different from the con
sent given in the present, even if the test turns out to be satisfactory, and 
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since the reservation of the right to disapprove the experiment implies a 
will to establish a relationship in itself provisional and transitory, it fol
lows that the so-called "trial marriages" are null because of exclusion of 
the stability or permanence of the consortium which, between mutually 
truthful spouses, is the first step towards the indissolubility of their union. 

The second way of excluding indissolubility derives from rejecting 
the perpetuity of the bond. Even when the contracting party wants to es
tablish a stable consortium, the same party may positively intend a conju
gal partnership that is not perpetual but temporary. This form of exclusion 
comprises many situations of fact which, in turn, can be caused by a great 
variety of motives for excluding perpetuity, including error and fear. The 
common denominator of those situations is the parties' intention to con
tract a bond that unites them not perpetually but temporarily or ad tem
pus as, for example, "while the feelings of love or the sexual attraction 
last, " "until we have children or after the children reach their majority," 
"while happiness lasts, " and so forth; in short, until the contracting party 
attains a subjective end but no farther. In those situations, the consortium 
is thought of and desired as stable for period of time and, in this sense, 
there is no rejection, while the marriage lasts, of that married state of life 
deriving from the marriage celebration. The marriage is desired as a tem
porary state and as a temporary identity and the duration of the marriage 
is made to depend, by its very constitution, on the attainment of some sub
jective ends beyond which the bond is not to last. At the basis of this type 
of consent there hides a radical "conditionality" of the gift of self and the 
acceptance of the other frontally at odds with the perpetual worth of the 
spouse, as man or woman, as well as temporary utilization (i.e., while con
venient) of certain aspects of the spouse and of their life in common. 

Perpetuity is, then, excluded not only when the person contracting 
foresees the time period during which the conjugal bond is to last, but also 
when the contracting party intends to establish a marriage bond of "indef
inite duration" in which "the bond is maintained in existence" by a certain 
type of "steady consent." In the latter instance, as it is evident, the 
contracting party substitutes the objective perpetuity of the juridic bond, 
which the party neither intends nor establishes, with a def acto persever
ance of consent, which is the one actually rendered under the guise of the 
nuptial sign. The result is that the perpetuity of the bond is replaced by an 
indefinite temporal consent that is "continuous but reversible," and since 
this type of consent cannot be the efficient cause of the conjugal bond, the 
marriage thus contracted is invalid. 

Finally, indissolubility can be excluded in the strict sense, that is, 
directly. In this case, the will of the contracting party is not opposed to the 
stability of marriage but intends, in fact, to establish a permanent consor
tium, nor does the party intend a definite or indefinite transient union, but 
hopes and wants a union for life while, at the same time, the contracting 
person reserves a radical juridical power to dissolve the valid juridical 
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bond. This can occur on the person's own authority ( divorce by mutual 
agreement, or after certain time of separation of fact if this is a cause of 
divorce in the civil legislation) or by recourse to the competent authority 
(divorce by judicial process). That exclusion occurs when the so-called 
ius divortiandi accompanies and forms the matrimonial consent: the per
son consents while reserving the right to dissolve the marriage, reputed 
valid or existing, by a power extrinsic to the bond that cancels, juridically 
and effectively, the bond's binding strength. 

There can be many and varied motives for a person to exercise a ius 
divortiandi, and these can even be the same motives as those for exclud
ing perpetuity, such as the disappearance of love, an unhappy common 
life, the wish to marry another person, and so forth. The difference be
tween the exclusion of perpetuity and the use of the right to divorce is as 
follows: in the first, the will of the contracting party wants from the start a 
temporary marriage, that is, a marriage that can be terminated so that 
when the parties separate, it is because the initially temporal bond has 
ceased to bind; in the second case, the will directly excluding indissolubil
ity reserves the power or right to dissolve a valid and existing bond in 
such a manner that this juridical and social power to dissolve the bond 
prevails over the binding force of the valid marital bond. 

Underneath a person's reservation of a ius divortiandi there is an 
implicit or explicit pretense to retain a power to dissolve what is valid; this 
is why jurisprudence tended to presume that, among Catholics who had 
been educated on the extrinsic indissolubility of the ratum and consum
mated marriage, the explicit, or even hypothetical, initial intention to have 
recourse to civil divorce, strongly supported the presumption that the con
tracting party, having been well informed and aware of that intention, had 
made a positive act of the will against indissolubility when considering 
having recourse to civil divorce. This positive act of the will, however, was 
thought to be psychologically unnecessary, and therefore presumably non
existent among non-Catholics educated in a legal and social environment 
where divorce was common. Doctrinal and jurisprudential interpretation 
in present times uses those presumptions in less stereotyped fashion and 
the condition of being Catholic or non-Catholic is regarded as a situation 
of fact of no single directional proof but as circumstantial indicators to be 
assessed within the particulars of each specific case. 

The initial will not to consummate marriage in order to obtain its 
eventual dissolution also flies against the indissolubility of marriage. Be
sides the fact that this intention implies a unilateral reservation of the 
right/duty to the conjugal acts, this type of consent is also null because it 
excludes indissolubility. Rotal jurisprudence has rightly pointed out that 
the party's intention to seek a pronouncement of dissolution from the pub
lic authority has no other meaning than to achieve the party's initial inten
tion to dissolve the bond at his or her own will. This, however, is to be 
distinguished from the legitimate and not invalidating agreement between 
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the spouses not to exercise the right/duty to conjugal acts, including con
summation, provided that the parties intend to contract indissolubly and 
to truthfully give each other the right/duty to those conjugal acts. In this 
case, the agreement between the spouses refers only to the non-use of the 
right/duty, because of a just cause, while accepting the existence of the 
same right/duty to the point that each spouse can demand its exercise at 
any time without invoking any other title than their condition of spouses. 
The initial intention to ask only for conjugal separation, for a just cause, 
does not fly against indissolubility. The initial intention to keep a right to 
separate, to be exercised at any time and for no other cause or just reason 
than one's own free will, would place the case within the context of a pos
sible exclusion of the right/duty to the intimate community of life. 

d) The impropriety of applying to indissolubility the distinction 
between the right and its use 

Indissolubility is the specific power, proper of the conjugal bond, to 
unite the spouses during their entire life. From this it follows that it is not 
possible to separate the right to indissolubility from its use or exercise in 
opposition to the same right, as can happen, for instance, between the 
duty to fidelity and an adulterous conduct in actual fact, or between the 
end of procreation and the actual use of contraception. Indissolubility is 
not one use of the bond among others, for either the bond actually binds 
and binds always, or it simply does not bind, i.e., it does not exist. 

The impropriety of applying to indissolubility the distinction be
tween the right and its use is unanimously admitted by canonical doctrine. 
This teaching goes back to St. Thomas Aquinas who reasoned that "since 
from the very fact that by the marriage compact, a man and a woman give 
to each other the right of one over the other in perpetuity, it follows that 
they cannot be put asunder [vincular divorce]. Hence there is no matri
mony without inseparability, whereas there is matrimony [in actual mar
ried life] without 'faith' and 'offspring' because the existence of a thing 
[ the ordination to offspring and to the duty of fidelity needed in marriage 
in fieri] does not depend on its use [during the marriage in facto esse]" 
(S. Th., Suppl. , q. 49, a. 3). 

13. Proof of the exclusive positive act: general criteria 

a) The possibility of an act or a law being indubitably proven to be 
an element of the positive act of exclusion 

We have defined the act of simulation as a voluntary act that objec
tively falsifies the truth of marriage and supplants a valid consent. But to 
be recognized as such, the act of simulation must be open to juridical 
proof. This is no incidental matter, for if there were no possibility of proof, 
then simulation would not be an excluding act under the law. The reason 

1378 



VILADRICH Tit. VII. Ch. IV. Matrimonial Consent c. 1101 

is simple. Under the law there is always another juridical act, consent 
manifested in the proper form, alluded to in c. 1101 § 1. If it cannot be 
found that there is a simulating act that would ultimately exclude the ju
ridical act, it is obvious that the only act remaining under the law is con
sent manifested as a nuptial sign. Consent manifested as a nuptial sign 
presumes congruence with the internal will, as established in c. 1101 § 1 
and also enjoys the general principle of law shown in c. 1060, under which 
the validity of the nuptial sign celebrated prevails in case of doubt be
tween fact or law. 

Given the force of the presumptions in c. 1101 § 1 and c. 1060 taken 
together, it can be rigorously stated that the excluding effect of a positive 
act of simulating will is related to the fact that it is an act open to proof 
under the law, and this probatory condition is a part of the concept. In 
that case, the only juridical act that can be fully effective under the law is 
marriage consent externally expressed in the nuptial sign. Consistent 
therewith, the burden of proof beyond any doubt and under the law falls 
upon the person declaring that there is simulation in the nuptial sign. 

b) Proof of the causae simulandi or motives for exclusion 

The explanatory, motivating and causal circumstances of the ex
cluding act of will may be many and varied, depending on the case (see 
above, no. 3, c). They comprise what are known as causae simulandi, 
taken most generically. Some circumstances motivate interest in nuptial 
appearances (causa celebrandi or also, more equivocally, causa contra
hendi) and others, or even the same ones, explain the voluntary absence 
of any intention to be juridically bound (the causa simulandi strictly 
speaking or, more precisely, la causa excludendi) . Indeed, as generic 
grounds for nullity and because it is subjective, the caput nullitatis ad
mits countless types of causae simulandi. 

From a practical point of view, provided that actual motives are not 
forcefully reconstructed to fit an a priori model, it is both in order and 
clarifying to prove what it is that explains the interest in celebrating the 
marriage with the appearance of effectiveness and what explains why the 
person internally wills the exclusion of marriage itself. In any case, we 
must remember that motivation is not exactly the same thing as the posi
tive act of the simulating will. Therefore, to prove the causes of simulation 
(celebrandi et excludendi) one must prove that there is motivation in the 
person and not that there is exclusion. In addition to the impulse of moti
vation, the fact that there was a positive act of will to exclude is, strictly 
speaking, a presumption because, just as with a valid consent, the free
dom of an act is in itself a mental reality that admits no direct and perceiv
able or face-to-face proof. The question then is whether the presumption 
that there is an act of exclusion is sufficiently strong to generate a moral 
certainty that can prevail over the force of the presumptions in favor of 
the nuptial sign in cc. 1101 § 1 and 1060. 
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The presumption becomes strong enough when, rather than being ar
bitrary and casual, it is founded on proof of solid and serious motivation 
that reflects the constant lifestyle of the simulator, that precedes or at 
least is present at the moment of marriage, and is of the right proportion 
to cause an exclusionary will. According to jurisprudential precedents, 
cases fell into this category when the following were proved: the exclusive 
intention to obtain carnal activity with a woman who would participate in 
such intimacy only within marriage; being in love with another person; le
gitimization of offspring; defense of honor and reputation; desire for 
wealth or social position; aversion to the other party; obtaining the state 
of marriage merely for a legal reason, etc. However, note that in all these 
examples of causae simulandi, in spite of them, or even because of them, 
none absolutely prevents the party from having decided to enter into a 
true marriage. 

c) Compatibility or contradiction between the contracting party 's 
subjective ends and the objective ends of marriage 

For the purposes of identifying and proving an exclusionary will in a 
particular instance it is useful to examine the correlation between the sub
jective ends (finis operantis) pursued by the alleged simulator and the 
proper institutional ends of marriage (finis operis). Obviously, a valid 
marriage admits that a party may have private and particular ends as well 
as institutional ends when marrying. This situation is so frequent that it is 
possible to want marriage for a reason other than institutional reasons 
without thereby excluding marriage itself. But when the party's particular 
ends are in and of themselves incompatible with and contradictory to in
stitutional ends and can be proved in the party's life, then a simulating will 
can be presumed. For example, if marriage is intended to be a camouflage 
for homosexual practices or if a party intends marriage to be the legal 
basis for obtaining a pension after a preplanned civil divorce. Simulation 
may also be presumed if in a particular case the party solely and exclu
sively desires these subjective ends, even though they are theoretically 
compatible with institutional ends, because strictly and logically they 
exclude any other end, including institutional ends. An example is when a 
party is driven exclusively to obtain riches, for in that case the marriage it
self as an end is excluded. If when assessing a case we use the perspective 
of comparison between subjective and institutional ends, proof should be 
centered on the incompatibility between the ends or on the exclusivity 
of the particular ends. 

d) Objectives of the proof of the exclusive positive act 

As argued above, when discussing the structure of intentio simu
landi, proof of total simulation should be directed at acquiring moral cer
titude about the voluntariness of the act, about the objective falsification 
of installing the principle of the juridical bond that is feigned by using 
words or equivalent signs in the marriage ceremony, and about the sup
planting nature of the principle of the juridical bond contained in the 
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party's actual intention. As we saw, if there is supplantation, by the logic 
of the principle of contradiction, there is also necessarily exclusion. 

e) Forms of willingness and simple appearances. The so-called 
"hypothetical will" 

The first thing to be demonstrated about an excluding act is that it is 
a voluntary act. In themselves, ideas, opinions, beliefs and the conceptual 
elements of intellectual discourse are not acts of the will but acts and 
states of the mind and understanding. Neither are states of mind, desires, 
affections, sentiments, emotions and prejudices or inclinations which, at 
most, act as favorable or unfavorable impulses, but they are not acts of 
self-determination in the person who generates or assumes the action, in
sofar as the act is "the person's own." Even though the distinction is more 
difficult in real life than in theory, there must be no confusion between a 
positive act of the will and the movements with which a persons' will de
liberates and weighs advantages before making a determination, as is the 
case with plans, for, as we all know, the best-laid plans do not necessarily 
result in voluntary acts. 

The voluntary act (for an explanation, see commentary on cc. 1095 
and 1096) must be current, or at least, virtual and not revoked. It need not 
be explicit, meaning that if it is implicit in other acts and manifestations 
by the person, it must be possible to prove. The inaptly named "interpre
tive will" is neither current will nor virtual will that has not been revoked; 
it is rather applicable to a decision a person would make after entering 
into marriage if it were possible to bring back the actual moment in the 
past when the marriage actually took place. 

In valid consent, a person's will assumes into the act that person's 
entire future and commits it to marriage. Similarly, in a simulated act, it is 
also possible for the party to marry reserving in the act an essential aspect 
of marriage which, if excluded, would cause certain circumstances that 
are unknown because they are future: "I will divorce you if I stop loving 
you." In that context, the "hypothetical" will has been deemed to be a form 
of the willful exclusionary act. Regardless of the term used, confusion 
should be avoided between "hypothetical will" and states of doubt, per
plexity or consideration of the possibility of various alternatives evoked 
by not knowing what future married life may hold. The different consider
ations evoked by not knowing the future and by concomitant fears are not 
per se acts of will. At most they may merely be impulses or motives for 
voluntary decision-making and in general do not generate a decision be
cause of the very indetermination and uncertainty in finding a defined ob
jective for a decision. In the expression "hypothetical will," what is really 
meant is that one can wish now for something to take place tomorrow, but 
subordinating the fulfillment of the voluntary decision that has been made 
to the occurrence of the future events not surely known today whether 
they actually will occur: "I don't know whether I'll get divorced some day. 
I don't 'want' to now, but at all events, getting married now, I am 'making 
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the decision' to marry while reserving the right to divorce if our life to
gether is unhappy, if my spouse cannot have children or becomes mentally 
ill as happened to my mother-in-law," etc. To summarize: if it is desired 
that the marriage start dissoluble even though dissolving it is postponed 
to a future that is "hypothetical" at the time of the marriage, the desire 
positively excludes indissolubility of the bond. 

t) Forms of supplantation 

Supplantation and its excluding effect, which is a specific character
istic of intentio simulandi, have been described in doctrine and jurispru
dence in various ways flavored by psychology and phenomenology. These 
approaches can be divided into four principal types. 

The first type is the voluntary absence of intentio contrahendi. One 
or both of the parties know that they have never actually or virtually had 
the internal will to be united in marriage; the only thing they want is the 
external nuptial sign. Note that the party's will acts positively, but its sole 
and exclusive intent is the marriage ceremony alone. The absence of the 
true internal will to marry is voluntary. A merely formal will, the only will 
present, does not cause the bond to arise, but since it is the only will 
present, it implies not only the absence of the true will to marry but also 
the willfulness of the absence. Therefore, the will to have the nuptial sign 
exclusively is a positive act of will; it falsifies the sign and supplants the 
true intention to marry. Consequently, voluntary supplantation of the in
tent to marry, without the need to have a positive intention not to 
marry, necessarily and per se has the effect of excluding the bond. 

The second type includes the positive presence of intentio contra
hendi non matrimonialis. It is not unusual today for parties to present 
themselves at the marriage ceremony when for various reasons due to ed
ucation and culture, such as the secularization of many societies, they 
have a mistaken idea of marriage that is incompatible with the essential 
parts of marriage as inscribed in nature by the Creator "in the beginning." 
But such a conception cannot be classified as ignorance, nor as an error of 
substance, nor as the determining factor of cc. 1096 and 1099. The parties 
have an idea of the canonical concept, although subjectively, when they 
celebrate the nuptial sign before the Church. They are limited to giving 
their consent as they perceive it, which objectively is wholly or essentially 
incompatible. In reality, there is a positive, express and direct act of will 
upon the party's own conception, and a subjective absence of direct and 
express will with regard to the parts of the canonical conception that are 
objectively incompatible with the party's conception. In those cases, ex
clusion occurs indirectly, although necessarily and positively, because 
the single positive act of will is not objectively totally or essentially matri
monial; and since it is the only act performed, it completely substitutes for 
what would be the true act, which is absent. 
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The third type is the positive presence of intentio non contrahendi. 
Actually or virtually through their will that has not been revoked, one or 
both parties intend immediately and directly to reject the other party, the 
marital bond, its essential properties, ends, or rights/duties. Instead of a 
desired absence of the will to marry, supplanted by merely the wish for the 
sign, which would be the immediate intention, or instead of merely the 
presence of an objectively false will to marry, now we have the express 
and direct exclusion of the essential elements of marriage as the immedi
ate intention of the party's will. Thus the immediate and preponderant 
object of the positive act of will is not to enter into a true marriage (in
tentio non contrahendi) ;  acceptance of the nuptial sign is merely a device 
required to satisfy motivation or obtain the subjective end that is sought. 

The fourth group includes the positive presence of intentio non se 
obligandi. The intent of one or both of the parties now is not only and ex
clusively the mere external ceremony nor the express and immediate re
jection of the other party or of the essential structure of marriage wholly 
or partly. Even more, the party may be sincerely convinced of wishing 
more than the mere formal ceremony, of not being against the marriage or 
the other spouse, and actively rejecting such ideas in the party's mind. In 
the third type, it is simply that the party rejects being obligated by a mari
tal bond or by the juridical nature of the essential duties of marriage. What 
that person does not want is the obligatory or binding effect under law of 
the marriage he or she is entering and its conjugal duties. 

Beyond these types of supplantation and their excluding effect, doc
trine and jurisprudence hold that there is no simulation, at most only a de 
facto intent to abuse conjugal obligations throughout the marriage-obli
gations that, however, have been contracted. This attitude does not invali
date marriage, but it has traditionally been summed up in the expression 
intentio non adimplendi. It assumes a distinction between the right and 
the use of the right, for the right is given and received undiminished at 
marriage. It also assumes that abuse of the right is merely an unfortunate 
circumstance arising from the course of married life. Nevertheless, as 
stated above, this distinction is not justified within the marriage act, and if 
in consent a person reserves the right to be abusive-which is different 
from merely fearing or meaning to fail to comply with the obligations
then that person marries invalidly. 

g) Technical and legal investigation into the exclusion of the essen
tial conjugal rights/duties 

Instead of the old distinction between ius and usus iuris, it would 
probably be more precise to prove the existence or exclusion of the prop
erties that, because they are essential, are common to all rights/duties of 
marriage. All those rights and duties are mutual, permanent, continuing, 
exclusive and irrevocable. 
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They are mutual because both spouses have the same rights, and 
each spousal right is matched by the other spouse's correlative duty and 
each duty is matched by its corresponding right. They are permanent be
cause they are rooted in the bond, which is perpetual; thus they cannot 
validly exist temporarily. They are continuing because they originate 
from a bond with a unifying force that never stops; thus if rights/duties 
were intermittent, the marriage would be null because in life the bond 
does not unite discontinuously or intermittently. They are exclusive be
cause, like the bond, they can exist only between the spouses themselves. 
And they are irrevocable because, existing between the spouses, they do 
not depend upon revocation by the founding will. Since they are require
ments in justice-right and duty-they thereby possess an intrinsic and 
extrinsic indissolubility that is beyond the will of the parties or of any 
other power. 

Proof of the willful presence or exclusion of any of the essential 
characteristics and especially, assessment of the existence of rejection in 
whole or in part of the essential characteristics, allows for a much surer 
identification of whether the simulating party's intention affects ius radi
cale or ius expeditum in the terms previously used. Such proof and as
sessment of simulation can also be used more consistently with the role 
the legislator has attributed to the essential conjugal rights/duties in 
cc. 1095 and 1101 in the expression "matrimonii essentiale aliquod ele
mentum," which includes them, as we have seen. This means that the vol
untary rejection of any of the qualities or properties comprising the 
conjugal rights/duties that flow from the bond is a type of exclusion of the 
law itself (ipsum ius, ius radicale). 

Indeed, there is exclusion when the mutual or reciprocal nature of 
the right/duties is rejected, e.g., if a party wishes to have the right to re
quire the conjugal acts of the other spouse without being obligated in re
turn. Another form of exclusion arises from rejecting the perpetual and 
continuing nature of the rights/duties. Perpetuity is excluded when the 
right/duty is attributed only temporarily, for since the marital bond is per
manent, it is not possible for the spousal rights and duties arising from 
and supported by the bond to not also be permanent. Continuity is ex
cluded when the party wants the right/duty to start, but to disappear after 
a time that suits the party, thus converting discontinuity into the essential 
or defining characteristic of the right/duty. Essential discontinuity is a 
fraud against the continuity with which married life is ordered in justice to 
its ends, and for that reason it is a form of exclusion. 

From a practical point of view, it is sometimes difficult to determine 
whether temporary negation of conjugal acts responds to the well-known 
human capacity for failing to fulfill obligations truly acquired, or whether it 
shows that the party consciously and voluntarily is reserving his or her 
power over the conjugal debt out of a unilateral desire. Note that the vari
ous contraceptive methods or deviated sexual acts, as facts or events, do 
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not contain the indubitable key to differentiating between exclusion of the 
right or abuse in properly exercising the right. The key always lies in the 
intention. So the approach is to identify when intention excludes the right 
or when, in spite of the gravity of abuse and failure to fulfill obligations, we 
are confronted precisely with behavior that contradicts an obligation that 
nevertheless it was intended to assume as such at the time of the marriage. 

It would be reasonable to believe that there is true exclusion if ex
amination of the facts and antecedent, concomitant, and subsequent cir
cumstances show the party's predominant will at the time of marriage 
concerning the conjugal acts that per se are apt to procreate was to re
serve them as a particular power belonging exclusively and solely to the 
party-a power to be exercised only when the party is so disposed. Gen
erally speaking, the symptom of exclusion of the right (exclusio iuris) 
during periods of discontinuing the conjugal act or its orientation toward 
begetting offspring can be seen in the conviction that intimate sexual ac
cess or parenthood is "the party's own business" that the spouse cannot 
demand, not even as spouse. It can be seen when the will to "agree to or 
deny the use of marriage" is a power that has never been conceded, but 
that it has always been wished to be kept or preserved as "one's own 
power or faculty." Experience has shown that in cases where the spouse, 
rather than agree to copulation apt in itself to the end of procreation, vol
untarily prefer to encourage, consent to or tolerate incontinence, marital 
infidelity, or gravely deviated sexual practices and to accept the objective 
risk of rupturing life together. Then there is moral certainty that the right 
to the conjugal acts as the spouses' common good has been excluded. The 
basis of this moral certainty lies specifically in the inseparable conjunc
tion of the spouses' good and the procreation and education of offspring. 

h) Proving exclusion 

Any morally lawful means of proof may be used, not only the meth
ods expressly indicated in Book V II, but specifically, confession, testi
mony, documents and expert witness reports. Doctrine and jurisprudence 
deem the following to have special probatory value: confession of the sim
ulator; simulation consistency throughout the person's life in the circum
stances and indicators antecedent, concomitant and subsequent to the 
nuptials ; and certain presumptions indicating a simulating will derived 
from jurisprudential precedents when making a common-sense assess
ment of frequently found life situations. 

The best proof, by its very nature, is the simulator's own confession, 
which is a manifestation by the person who had the excluding will. The 
confession may have been made outside the process at an unsuspected 
time or may be made during the judicial process. Indeed, if it is sur
rounded by factors attesting to its credibility and since an act of will is 
an act of the mind that cannot in and of itself be perceived, then there is 
no better means of learning it than from the author's confession. That 
being the case, confession must be assessed (if extrajudicial) and used (if 
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the confession is made during the judicial process) with due preparation, 
caution and exhaustiveness, and without malicious prejudice or suspicion 
of falsehood, specifically because confession can show the internal mind 
of the person and the motivating circumstances for the person's decision. 
Still, although proof by confession is supreme because it is so close to the 
simulator, if it was not possible to obtain it, even by the person's denial, it 
is not required in order to reach the required moral certainty through a 
preponderance of other types of proof. 

This leads us to the importance of always demonstrating that the 
person's life or the history of the facts altogether and in their natural tem
poral sequence is consistent with a will to simulate. Congruency can be 
shown by the consistent relationship between the periods of time preced
ing, concurrent with and posterior to the marriage act. Such manifesta
tions and circumstances are considered to demonstrate that prior to the 
marriage there was a will to simulate. All simulation contains a negative 
and disintegrating form of the cause-and-effect relationship between con
sent and the marital bond that, in positive and constructive terms, is mir
rored by the relationship between true consent and an effective marital 
bond. The causal relationship needs to take place in natural time in such a 
way that something occurring "afterwards" cannot cause an event that is 
"prior" in time. Proof of antecedence or at least the simultaneous exclud
ing by the will at the time of the marriage is required and is fundamen
tal in the appreciation of the actual cause of simulation. 

The use of presumptions cannot be substituted because of the men
tal nature of the excluding act of the will, which must be recognized indi
rectly through life situations that theoretically can hint at what goes on 
inside a person. It is extremely imprudent to generalize from a specific life 
situation because of the equivocal value of isolated facts and events. For 
example, it is said that one who contracts marriage out of love could 
hardly have excluded the properties of marriage, or that in countries 
which do not have civil legislations influenced by a divorce mentality, the 
contracting party, who for his position (e.g., a magistrate), is specially ob
ligated to comply to the laws, would hardly exclude the indissolubility of 
marriage. The reader will have noticed that in such situations, the party 
might well have wished quite the opposite of what would be presumed as 
"hardly possible." The purpose of these comments is not to cripple the use 
of presumptions, which cannot be substituted, but to point out that they 
are most valuable and probatory when they are not isolated facts but can 
be related to other situations, events and specific circumstances in a given 
case, when all together they make up a consistent manner of life that can 
prove the case. 

These precautions are necessary when assessing the presumptions 
that indicate that the excluding intent was formalized as a pact and im
plies the will to radically exclude conjugal rights; that if exclusion of off
spring was perpetual and not temporary, the simulating will is presumed 
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to have affected the right itself and not only an abuse in exercising it; that 
being educated as a Catholic implies the need to have a positive act ex
cluding indissolubility, in contrast to non-Catholics "accustomed" to di
vorce; that if the party reads formulas favoring dissolubility into the 
marriage ceremony without other formulas reaffirming the will to do what 
the Church means by marriage, then the party is manifesting an excluding 
will; that in systems where a civil marriage is obligatory and divorce is al
lowed, it is very possible that a person who marries civilly and expressly 
manifests the possibility of divorce also excludes indissolubility when 
marrying canonically. 

Finally, the interpreter should not forget-when extracting a pre
sumption from a rotal decision and trying to apply it to a specific case 
which is different but with some similarities-that the presumptive force 
and its probatory use arose from those particular circumstances of that 
singular case in which the decision was applied. What in one case is rea
sonable to presume in one sense, in another case-even though similar
may hide an opposing intent. Therefore, the translation of a jurispruden
tial presumption from one case to another cannot be made automatically 
nor by using the presumption applied in another matter as a categorical 
requirement for nullity in the new case. 
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§ 1 .  Matrimonium sub condicione de futuro valide con
trahi nequit. 

§ 2 .  Matrimonium sub condicione de praeterito vel de 
praesenti initum est validum vel non, prout id quod 
condicioni subest, exsistit vel non. 

§ 3.  Condicio autem, de qua in § 2,  licite apponi nequit, 
nisi cum licentia Ordinarii loci scripto data. 

§ 1. Marriage cannot be validly contracted subject to a condition concern
ing the future. 

§ 2. Marriage entered into subject to a condition concerning the past or 
the present is valid or not, according as whatever is the basis of the 
condition exists or not. 

§ 3. However, a condition as mentioned in § 2 may not lawfully be at
tached except with the written permission of the local ordinary. 

SOURCES: §1: c. 1092, 1 °-3° ; CA 83 
§2: c. 1092, 4° 

CROSS REFERENCES: cc. 1055, 1057, 1059, 1066, 1097, 1099 

COMME NTARY ------

Pedro-Juan Viladrich 

1. Conditional marriage: the scope of the factors 

This canon regulates the effects of conditional consent. In its most 
general meaning, a condition is any (aliquid) fact, event, circumstance or 
behavior that is in the future and uncertain or the existence of which, at 
least, is unknown, and which, if verified, is the will of either party or both 
to link to the effects of a consent given and consequently, to perfecting the 
marital bond. Giving a conditional consent can be understood only in rela
tionship to an individual's process of conjugal selection ( choosing a 
spouse and choosing to marry). It is a process that each party must experi
ence before marrying. The factual scenario of conditional consent is not 
based on the absence or perversion of the true will to marry, which never
theless appears to be given during the ceremony, as is the case with simu
lated consent (see commentary on c. 1101). In conditional consent there is 
a true will to marry, but the party has subjected his or her will to marry to 
the verification of an aliquid that although indispensable is uncertain 
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because it may exist in the future or may be unknown. Unless that aliquid 
really exists, the party does not intend to be married. The condition is a 
guarantee that, in spite of consenting, the party is assured of not being 
married unless the aliquid is proven to exist. 

Underneath a conditional consent there lies a biographical process 
and a kind of personal projection, an essential part of which is something 
(aliquid) that if it exists, plants doubts and uncertainty in the party. In 
any of its forms, a condition amounts to a guarantee that the subject de
cides to include it in his or her consent as a safety device or as a form of 
self-protection. It is important to understand that this self-protection is a 
voluntary decision. That is why the apposition of a condition necessarily 
requires a positive act of will, which is included as part of marital con
sent. The purpose is not to modify marital content, but to subject the per
fective effect of the bond to verification of the condition (matrimonium 
sub condicione). As we shall see, if, in spite of major drawbacks, the legis
lator admits a certain type of conditional consent as valid, it is because of 
the respect that true consent merits and, therefore, the legitimacy of any
one 's wishing to ensure certain aspects of his own personal life and 
marriage plans at the time of marrying and starting afamily, given the 
uncertainty and doubt that caused the future or unknown "aliquid. " 
Keeping the individual's actual life background in mind is the key to doc
trinal justification for admitting the validity of conditional consent and 
also especially justification for its limitations; and it is the key to under
standing the signs of true conditional consent when assessing each indi
vidual case so as to distinguish it from similar situations. 

2. Classes of conditions 

Clearly there is a countless variety of subjective reasons and ends 
that a party may consider to be an essential aliquid for his or her marital 
consent and it may be uncertain about whether that something exists. It is 
equally clear that there are many types of "forms of conditions" that can 
be used to insure the various doubtful events, kinds of behavior or circum
stances. Thus the scenario of true consent or apparently conditional con
sent is a motley one with regard to suppositions of fact, and a complex 
one with regard to adequate technical solutions. We must clarify this sce
nario as a preliminary conceptual step toward determining which cases of 
conditional consent are admitted as valid by c. 1102 and which are 
rejected as invalid. 

a) A complete prototypical condition-called a proper condition-is 
one in which the party decides to subject the effects of his consent to the 
existence of a future and uncertain event ("if you get the government 
clerk position in the area where I live"; "if your family pays off all your 
outstanding debts, " etc.). The typical effects are the following: giving 
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present marital consent, suspending the bond or making the beginning of 
its effect subject to future verification of the event, extrinsic transfer of 
completing the effects of the bond until the future and uncertain event oc
curs, making the effects retroactive to the time of the initial consent by 
means of a juridical fiction, and meanwhile, making the conditional con
sent revocable. 

b) If the event is not future or uncertain, the condition is called an 
improper condition. Among future improper conditions there are neces
sary conditions and impossible conditions. Necessary conditions refer to 
events that although future, are not uncertain because they must be ful
filled ("if spring comes again"). Impossible conditions refer to events that 
although future, cannot be fulfilled ("if you regain your original arm," in 
the case of someone who was born without one or if it was amputated 
some time ago). 

c) Of utmost practical importance are the so-called "improper" con
ditions of the past or present, because they are so frequent and because 
they are the only ones admitted as validly attachable to consent in c. 1102 
§ 2. They are conditions referring to events in the past or present that have 
already occurred, but whose existence is unknown or not yet verified with 
full certainty ("if you really possess the professional qualifications that 
you say you do," "if you have received an inheritance from your deceased 
parents," etc.). The essential difference between the effects of conditions 
concerning the past and the present in comparison with conditions con
cerning the future is that the event already objectively exists, although it 
may be unknown by or doubtful to the party placing the condition. There 
can be no revocability of consent in these cases because there is no objec
tive suspension of the beginning of the marital bond. The bond has either 
been completely perfected or has never arisen. Lack of objective depen
dence and revocability notwithstanding, these conditions cause subjective 
suspension that, de facto, may be prolonged, and during that period may 
cause uncertainty between the parties about their status as spouses. 

d) Regardless of whether a condition concerns the present, past or 
future, a distinction is usually made as to its liciety. An unqualified illicit 
condition refers to an event that is objectively immoral, although the rea
son for the indecorous or immoral behavior may not arise from direct con
tradiction with the values in the structural substance of marriage ("if you 
kill your mother," "if you obtain certain gains by defrauding your partner," 
etc.). A qualified illicit condition or an antisubstance condition is im
moral because it directly contradicts the essential elements, properties 
and purposes of marriage ("if you agree to live with my lover," "if you 
avoid having children at all costs, " etc.). Except for these objective 
sources of immorality, other conditions are illicit in principle, although 
they may be inappropriate or inadvisable. The reason we say principally 
is thatfor a condition concerning the past or the present to be lawfully 
included, § 3 of c. 1 1 02 requires both that i t  be intrinsically free of 
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indecorous or immoral behavior and that it has the written permission 
of the local ordinary. 

e) Because of the variety of conditional cases, it is also practical to 
keep in mind the following meanings. If the party's intention is to end the 
marital bond as soon as it is ascertained that the event has not been ful
filled, it is a nullifying condition (for example, "if we do not succeed in 
having any children"). It is a suspensive condition if the party's intention 
is to delay the beginning of the marital bond until the event is verified ("if 
you obtain the title of medical doctor"). It is an explicit condition if the 
wish to include it in one's consent was manifested overtly, clearly, specifi
cally and determinedly; and it is an implicit or tacit condition if the will to 
include it, although not expressly formulated, may be inferred with moral 
certainty from certain facts or behavior of the party. As we indicated 
above, consent is conditioned by a positive act of will, although the act of 
will may be implicit. 

f) Finally, the condition may be coincidental, mixed or freely placed 
concerning successive future behavior. A condition is coincidental when 
fulfillment of the event does not depend upon human free will ("if the 
drought ends"). It is mixed if the event depends partly on human free will 
and partly on chance ("if my sister marries and has children"). It is called 
freely placed if fulfillment depends upon the will of the other interested 
party ("if you finish your professional education"); and it is a successively 
freely placed condition if, in addition, fulfillment depends upon the other 
party's or even a third party's indefinitely continuing some voluntary be
havior or activity ("if you stop drinking, gambling, taking drugs, keeping 
bachelor's hours"; "if your father continues to finance my business," etc.). 

3. Differences between conditions and other elements: cause, 
demonstration, mode, presupposition, and termination 

A conditional will must not be confused with other additions fre
quently attached to each individual's marital consent. Conceptually, the 
distinction between condition and cause, demonstration, mode, termina
tion or presupposition is clear. In practice, however, there may be ambigu
ity. In case of doubt, the key lies in identifying the party's willed intention 
and giving preference to the words used to express it. It is a question of 
analyzing whether, beneath the various figures and forms of expression, 
there is or there is not a positive intention to subject the existence of the 
bond to any of them. 

a) The cause or reason impelling the party to enter into marriage 
cannot in itself intend to be conditional, even though it may be the 
causam dans or principal reason for the marriage. There is a tendency to 
use the causal expression "because" instead of the conditional "if" 
(e.g., "I'm marrying you because I love you, because you are beautiful, 
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because you are honorable and hardworking" instead of "if you are a vir
gin, if you are rich," etc.). The cause or reason, however strong, belongs to 
the world of the dynamic mental attitudes that the party enjoys or suffers 
from, that move the party as a passive being. Thus the cause or reason is 
not yet the will-the act the party takes by himself and for himself as au
thor and owner-but an object that is attractive to the party's will and that 
may be desired or rejected. The event that is the subject of the condition 
and the motivating force for the will must not be confused with the act of 
setting the condition. In principle, putting a condition in place implies an 
actual act of one's will. It means including within consent, which is the 
will, a subjection of the intrinsic effect of consent to an extrinsic and 
uncertain cause. And such a transfer of effect can only be done eff ec
tively through one's will. In addition, motivation as a psychological experi
ence is perceived as the impulse to wish to be married "now, " specifically 
not to postpone marriage. 

Motivation does not become the will by spontaneous generation. But 
a party may, if so desired (with his will), assume the reason or motivation 
as his own dynamic, and in that sense willingly become a part of it. Conse
quently, a party may, with his will, transform an initial motivation into a 
condition if, given the uncertainty or doubt about whether or not it exists, 
he makes a positive decision to make the marital bond depend upon its 
verification. But in that case, the motivation, including a reason that acts 
as causam dans, ceases to be a simple cause or reason for entering mar
riage and becomes a condition for the bond to exist. What is important 
here is to understand that the cause and the condition are in principle sep
arate elements. 

b) The same key to interpretation must be applied to the demonstra
tion mode, referring to the individual characteristics of the other party 
("I'm marrying you, for you are neat, pious, healthy," etc.) that are always 
a part of the process of choosing a spouse. These qualities are assumed to 
be real by the electing party and are held to be real facts with accidental 
value; but the party has not positively decided, when giving consent, to 
subject the existence of the marital bond to a verification of those facts. 

c) It is also frequently desired to attach certain supplementary re
sponsibilities to the foundation of a marriage. Technically, the responsibil
ities imposed and accepted under the marriage being entered into are 
called a mode. They are different from properly conjugal duties and pur
poses, although compatible with them because they are fulfilled after the 
marital bond is constituted (e.g., "I'm marrying you so you can look after 
my parents," "so that you and your sister can look after my business, " 
"with an obligation to take up residence in a certain place or country, " 
etc.). Because of their nature, these responsibilities are frequently cov
ered in written or oral premarital agreements. And these responsibilities 
are also not truly conditions for the simple reason that the mode or re
sponsibility is required only from someone already under the marital 
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bond. From that point of view their accidental nature can be seen, relative 
to a bond already established, which is the substance or support for the 
responsibilities. 

With a condition, however, one wills to postpone the bond until the 
event is verified. Clearly, the positive act of the will of a party may trans
form a responsibility into a condition and want to subject the conjugal 
bond to a verification of the condition. But in that case it is no less evident 
that the mode has lost its nature as a mode. When a responsibility or mode 
goes directly against the substance of marriage, it must be considered as a 
practical way of positively excluding marriage and its essential elements, 
properties or ends; then it is subsumable under § 2 of c. 1101, which inval
idates a marriage thus entered into. 

d) Another type different from a condition is the case of a prerequi
site or assumption. This concept describes a heterogeneous set of ex
plicit and frequently implicit circumstances, qualities or requisites around 
which each party conceives the individual purpose of marrying ("I shall 
only marry when I find a man of my same education and financial circum
stances," "I'll only marry a fertile woman," etc.). Obviously the prerequi
site or assumption is merely a subjective prerequisite for accepting the 
celebration of a marriage, but it is not the consent that is given at the time 
of the celebration. As such a prerequisite, it is part of the genesis of the in
tention to marry and the acceptance of the marriage celebration as one's 
own specific project. So long as the prerequisite or assumption is not vol
untarily changed into the content of the consent, by virtue of which the ef
fect of the consent is subject to the event, verification or nonverification is 
irrelevant for the validity of the marriage. 

e) On the other hand, the element usually called term or date re
quires a different treatment. This applies to a consent that includes the 
positive decision to limit the term of its effect by delaying the start of the 
bond until a particular date ( dies a quo) or oppositely by setting a particu
lar time for the bond to be extinguished ( dies ad quem ): "I'm marrying you 
effective such and such a date" or "I'm marrying you for five years." Be
cause it is intended to be suspensive or extinctive, the term or date ap
pears to be a suspensive or nullifying condition. But that is really not so, 
because term lacks the framework of uncertainty to which a condition 
subjects consent. The beginning or the end of the term is certain and pre
viously fixed. For the case of consent that establishes a term for extin
guishing the bond (dies ad quem), its intrinsic and undoubted invalidity 
does not derive from its nature as a nullifying condition, but rather from 
the initial positive exclusion of indissolubility, treated in § 2 of c. 1101. In 
the case of a consent that positively contains a terminus a quo, it is not 
possible to treat it as a condition concerning the past or the present for 
the evident reason is that in this type of conditional consent the existence 
of the bond is not objectively pending. In the terminus a quo, however, 
the consent given has no effect whatsoever until the preset date and, 
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rather than pending until a future and uncertain circumstance, there is a 
predetermined, preset complete and total postponement. It also appears 
that it is not possible to classify term as a mode, for a mode is a responsi
bility or charge only imposed on someone already linked by marriage, not 
on someone who postpones marriage. Therefore, a mode can only be inci
dental to an existing or present marital bond. There would be more reason 
to treat it as a condition concerning the future to the terminus a quo, 
since it appears a consent has been given, although with its effect sus
pended, and therefore consider the consent invalid. 

However, even though it is unquestionable that in the present disci
pline regarding condition a consent subjected to a terminus a quo is in
valid, it is our opinion that the most basic reason for invalidity lies not so 
much in its very reasonable equivalence to a condition concerning the fu
ture as in its nature of excluding marriage itself due to a total lack of 
presence in the object of the consent. Indeed, a terminus a quo does not 
give rise to a dependence upon an uncertain extrinsic cause, outside the 
party, but to a total and complete postponement until a date that, because 
it was determined and preset by the party himself, is kept within the 
sphere of what is intrinsic to the party's exclusive consent. Thus the pres
ence of the object of the marriage-its natural and immediate effect-is 
excluded and is not transferred to any uncertain (because it is future) 
event separate from the party's will, and the party is the exclusive and in
trinsic owner of the terminus a quo. What we have then is pure exclusion 
of the presence of the object of consent and consequently, a case of posi
tive exclusion of marriage itself, to which § 2 of c. 1 101 alludes. 

4. Structure of conditional intention and the anomaly of consent 
subjected to a condition 

The line of distinction is clearly fragile between the various types of 
conditions, between conditions and related concepts, and especially be
tween conditions and others causes of invalidity-such as errors in quality 
and certain types of simulation. It is no easy task to overcome the problem 
of these slippery boundaries without specifying the individual and private 
conditional intention and its specific influence on causing the effect of 
consent to be abnormal. Consent subject to an authentic condition is, to 
start with, a real marital consent truly given, which at the same time 
causes the effect of the consent to be extrinsically dependent; by the will 
of the party, the effect of his consent is transferred to an event separate 
from his consent. Cracks, or in certain cases even a rupture, appear in the 
immediate causality between consent and the marital bond, between in 
fieri and in facto esse. In reality this extrinsic dependency of the effect is 
the root of all problems and certainly suggests a peculiar anomaly. 

1394 



VILADRICH Tit. VII. Ch. IV. Matrimonial Consent c. 1102 

When the parties marry, theoretically they wish to be actually mar
ried. The Church also, through canonical formalities, assumes that by the 
consent the parties give, they are demonstrating their will now to become 
husband and wife and to be recognized as such immediately as a result of 
the consent given. In other words, consent is not the solemn manifestation 
of the "intention" to marry, but the act that immediately establishes the 
marital bond. Between in fieri (the act of marrying or cause) and in facto 
esse (the marital bond or effect) there is a causal relationship, but there is 
no break in the timeline; there is no gap during which the parties have 
given their consent but are not yet spouses. Only consent, because of its in
trinsic effect, perfects the unique and definitive establishment of the mari
tal bond. The effect intrinsic to consent and the immediacy between 
cause and effect, between consent and the marital bond, are essential char
acteristics of pure consent; there is no break in continuity, there is no ex
trinsic mediation between giving consent and the effect of giving consent. 

On the other hand, consent subject to a condition causes a break in 
the causal continuity between the moment of giving consent and its full ef
fect, which is suspended. Now, beneath the break in immediate causality 
there is the anomaly of a chronological gap between the "moment" of giv
ing consent and the other "moment" when the bond arises, with all the 
risks derived from the fact that the bond is pending, from the juridical fic
tion designed to make its effect retroactive, and from the revocability of 
the initial consent. Actually, the much more fundamental anomaly pro
duced, precisely by the party's will, is a transposition of the intrinsic and 
exclusive effective force of consent to an extrinsic cause-the uncertain 
event-to whose effective power of a pure consent becomes subject. The 
party so much wishes that the event be verified and it is so necessary for 
him that he prefers to subject nothing less than the effect of his consent to 
the condition. This voluntary preference is the innermost element of a 
conditional intention by the party to have the existence of the uncertain 
but indispensable event verified. The intention is so vital that it takes pre
cedence over the effect of the consent itself. In psychological terms, the 
party imposing the condition makes a clear decision between either not 
achieving the event but at least becoming a spouse or not achieving the 
event but also not being married. Naturally the party chooses the latter. 

Thus the anomalous effects typical of an authentic conditional con
sent are that after the consent is given but establishment of the marital 
bond is postponed, there may be a period for revoking the initial consent 
before the event is verified, thus reducing the effect of the bond to a mere 
expectation. A conditional consent implies accepting the possibility of an 
intrinsically revocable "valid" consent. In addition, when the condition 
concerns the future and the event is verified, the bond actually arises at 
that time, but for it not to contradict the validity of the initial conditioned 
consent it is necessary to have recourse to afictio iuris to make its effects 
retroactive, and to unite the in fieri and the in facto esse marriage artifi
cially. It is recognized that the transposition of effect to an extrinsic event, 
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the revocability of consent as at least a subjective possibility, the suspen
sion of beginning the marital bond and the need for a juridical fiction to re
unite cause and effect are anomalies difficult to reconcile with the 
principle of the exclusive causal effect of consent ( cf. c. 1057 § 1) and the 
irrevocability of consent (cf. c. 1057 § 2). In addition, the subjective reser
vations, calculations and precautions of a person conditioning his consent 
in any way do not appear to reflect an attitude or disposition proper to the 
canonical and sacramental concept of marriage as an indissoluble commu
nity of life and love, which must be founded upon pure consent, that is, on 
a foundational alliance in which perpetual and exclusive conjugal giving 
and receiving should be thoroughly total, clear, full and irrevocable in the 
act of entering marriage (cf. cc. 1055, 1056 and 1057). 

Therefore, the precautionary measures ( even the reluctance) of doc
trine and of the legislator to admit the validity of conditional consent are 
much justified, and so it is also very understandable the tortuous and ir
regular history of the changes of the discipline to which condition was 
subjected to in canonical matrimonial law. Piercing the heart of this his
tory is an extraordinary paradox. Although the transposition of effect to 
an extrinsic event and the revocability introduced by a condition appear 
to collide head-on with the exclusive intrinsic effect and irrevocability of 
consent that is typical of the canonical concept of the consensual princi
ple, this very principle of consensuality, in the form of respect for a party's 
true consent, has been the basis of resistance to the long canonical tradi
tion of admitting the validity of a conditional consent. This tradition has 
only been broken in recent Eastern law. In the current Code for the Latin 
Church, the legislator has opted for a conditional discipline with the ex
press purpose of reducing the anomalies of conditional consent as much 
as possible and saving a minimal amount of the tradition of respecting the 
principle of true consensuality between the parties. For those reasons, the 
conditional system in effect today should be interpreted in the light of 
background of doctrinal and legal precedents. To solve these problems, 
c. 1102 has been drawn up as a simplifying solution. 

5. Summary of possibilities and precedents in the discipline of 
conditions 

Theoretically, the legislator has three possibilities for conditional 
consent. The first is to consider the condition as not placed and therefore 
to deem the consent to be a pure and simple consent. Civil legislation on 
marriage has often taken that path. It is interesting to note here why civil 
legislators have preferred that choice. It is mainly because the causes 
reflect a mindset that differs from that of canonical marriage tradition. 
For civil lawmakers, marital consent is a contract in which the juridical 
certainty and safety of the formal manifestation is more important than 
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the inner will of the contracting parties. Furthermore, in case of a conflict 
deriving from the failure to fulfill the condition, it is always simpler and 
more practical to facilitate the severance of the marital bond than to try to 
demonstrate the innermost wishes of the two parties in a legal procedure. 
That is why the problems surrounding a conditional consent may be re
solved outside the actual wishes of the parties by means of the juridical 
fiction of understanding a condition included in a consent to be nonexist
ent or not placed there for legal purposes. Clearly this option is not ac
ceptable for a marriage in the canonical system, which respects the 
consensual principle. Ignoring the authentic will of the contracting parties 
to be married under a certain condition-considering this conditional con
sent, through the force of the law, as a pure and simple consent-would 
mean that the will of the canonical legislator substitutes the efficacy of 
the true consent of the contracting parties, thus creating ope legis a conju
gal bond which in reality is not yet existent and with the possibility of 
never existing. In such case, it is radically contrary to the entire canonical 
tradition which has been ratified anew in c. 1057 § 1 which states that the 
efficient consent is exclusive to the spouses and no human power can sub
stitute it. 

The legislator's second option would be to understand this type of 
consent as totally contradictory to or at least seriously inadequate with re
spect to the nature of canonical marriage. The legislator could therefore 
decide not to recognize the validity of marriages based on a conditional 
consent, regardless of whether the condition is verified or not. Such a solu
tion has the advantage of eliminating the anomaly of conditional consent 
from the marriage system, without the risk of claiming to substitute the 
will of the law in its place. This, however, implies ignoring an authentic 
will to marry when there is such a will, and punishes the private vicissi
tudes and mental struggles that impel the party with a just cause to include 
a condition more than it punishes the absence of a true will to marry. As 
we know, this was the solution unanimously approved by the Commission 
preparing the 1917 code, although finally, in an authoritative decision, it 
was pref erred to retain canonical tradition in favor of true consent. It was 
decided to recognize the validity of conditions with detailed regulations 
that covered almost every possible case (cf. c. 1092 CJC/1917). Neverthe
less, later, for conditions to be lawfully attached, the Instruction of the 
Congregation of Sacraments of June 29, 1949 required prior consultation 
with and permission of the local ordinary. In contrast, marriage law of the 
Eastern churches has moved in the direction of not recognizing a marriage 
subjected to a condition as valid. After the experience of c. 83 of the Motu 
propio Crebrae allatae of February 12, 1949, which in its prohibition 
against marrying under a condition-"matrimonium sub condicione con
trahi nequit" -did not expressly state whether the prohibition affected va
lidity or only licitly, the present c. 826 of the CCEO has neatly resolved the 
doubt by stating that "matrimonium sub condicione valide celebrari non 
potest, " that is, a conditional consent is considered invalid in all cases. 
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Finally, the legislator's third possibility is to recognize the validity of 
subjecting the effect of marital consent to the verification of a condition. 
This option is based on respect for the long canonical tradition of recog
nizing the true will of the parties and on the consideration that with cer
tain limitations, there is no basic incompatibility in natural law between a 
conditional marital consent and the nature of marriage; to state it more 
exactly it is between the intention to impose a condition and the intention 
to be truly married. Now, this solution favors conditions. However, in no 
way does it imply always and in every case recognizing conditions, accept
ing the validity of any event attached as a condition to consent by the un
limited arbitrariness of the parties, without reasonable justification. Thus, 
this third option can be described in relation to a broad criterion of recog
nizing different types of cases, as c. 1092 of CIC/1917 seemingly aimed at 
doing, or it may be described in relation to a more restrictive criterion that 
is above all consistent, with the present c. 1102. 

The specific formulation of c. 1092 CIC/1917 was actually complex 
and in some cases confused because it was based on all three of the legis
lative options we have just examined. It stated, "A condition in place and 
not revoked: 1 ° If it refers to a future fact and is necessary, impossible or 
inappropriate, but not contrary to the substance of marriage, it must be 
held as not having been put in place; 2° If it refers to a future fact con
trary to the substance of marriage, the condition makes the marriage in
valid; 3° If it refers to a future event and is lawful, it suspends the effect 
of the marriage; 4 ° If it refers to a past or present fact, the marriage will 
be valid or invalid depending upon whether or not the subject of the con
dition exists." 

These precedents, full of complex and unsatisfactory situations, ex
plain the present legislator's decision. Without going to the extreme of in
validating all cases of consent subject to a condition, as is in Eastern law, 
the legislator is inclined towards a clearly restrictive and simpler solution 
that saves some of the ancient tradition favoring the true will of the party. 
The only types of condition admitted are validly attached conditions con
cerning the past or the present; no consent subject to a condition concern
ing the future is recognized as valid. Thus, the fundamental criterion 
behind the present discipline on condition is the following: regardless of 
the apparent type of condition or related form, if the true will of the party 
in giving consent is to cause the objective suspension of the marital bond, 
to link the bond to an extrinsic cause-the object of the condition-and 
consequently to allow the possibility of revoking the consent between 
marriage in fieri and in facto esse, then in such case, this type of consent 
is invalid and a marriage thus entered into is null. This criterion is the key 
to resolving doubtful cases: if there is evidence that the true will of the 
party positively contains the intention to suspend the marital bond as de
scribed above, that consent is always invalid, regardless of whether the 
event is fulfilled or not. 
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6. The law in force for conditions concerning the future 

c. 1102 

According to c. 1102 § 1, "Marriage cannot be validly contracted sub
ject to a condition concerning the future." The text follows the earlier text 
of c. 83 of Motu propio Crebrae allatae, but it adds the adverb "validly" 
( valide) to dispel old doubts and classify any consent given as invalid, 
without exceptions, if it includes a positive intention to subject the begin
ning of the marital bond to a future event. With this clear and invalidating 
decision, the legislator wishes to achieve two principal effects. The first 
effect is to prevent even the smallest crack in the canonical system that 
might affect the principle of the irrevocability of an authentic marital con
sent under § 2 of c. 1057. It is most significant that the present text even 
eliminated the term "revoked" that appeared at the beginning of c. 1092 
CIC/1917: "A condition in place and not revoked .... " In the second effect, 
the legislator wishes to eliminate completely all the anomalies that are in
volved with accepting a state of dependence between giving consent and 
the rise of the marital bond. This is not only because of the possibility of 
revocation, but also because of the complex doctrinal problems and con
fused situations of fact arising from a possible consummation "pendente 
condicione," and also from changing the initially licit condition into a 
qualified illicit condition or into other impossible, necessary or improper 
types, etc. 

In reality, two foundations are combined in the present text. There is 
the option based on positive law-an explicable and justified option, we 
may add-of not recognizing the validity of a condition concerning the fu
ture because of the confused and complex situations produced by this 
type of condition. Thus, the intention attached with a condition referring 
to a future event does not impede necessarily the existence of a true mat
rimonial will, since one who possesses a conditional intention does not si
multaneously and necessarily have the intention to reserve the revocation 
of consent: the intention attached to a condition perfectly admits the in
tention to be bound to a verification of the future event, anticipating the 
acceptance of the future result of such verification, the subject would not 
have any intention to revoke the initial consent during the waiting period. 

However, taking revocable consent not to be a true marital consent 
expresses a better knowledge of natural law on which it is based. Fre
quently a person who subjects his marriage to a future and uncertain 
event may at the same time harbor the intention to reserve the right to re
voke the conditional consent, not in favor of a pure and simple consent 
but instead, of completely withdrawing his will to marry. The revocable 
consent (that includes such a reservation during the period of waiting that 
the condition concerning the future provides) is the consent that the legis
lator considers to be invalid under natural law, because the consent is not 
deemed to be true marital consent. Consequently, in a fattispecie when
ever there is an intention to reserve revocation using any type of condi
tional form, we have an invalid consent, not so much because of the 
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conditional intent, but because of a lack of true consent; thus we have a 
case of exclusion according to c. 1101 § 1, expressed in an apparently con
ditional form. 

Cases that do not contain a reservation to revoke but do include the 
suspensive intent proper to a condition concerning the future properly 
constitute the scope of § 1 of c. 1102. In relation to such cases, the cate
gorically expressed legal text means that any condition concerning the fu
ture , regardless of the type of event, w ithout exception nullifies the 
consent that is based on it. Thus in principle, if the event is future, it is ir
relevant whether the condition be licit or illicit, necessary or impossible, 
casual or mixed. The proof must focus on demonstrating positive suspen
sive intent, at least implicit and virtual, not previously revoked, not even 
at the moment of entering into marriage ; that is sufficient to invalidate 
consent regardless of the nature of the event and its verification. 

However, as for necessary or impossible conditions concerning the 
future, the following precautions must be kept in mind. If the party who 
apparently included them knew they were objectively necessary or impos
sible and formulated them as a manner of expressing himself and had no 
serious intention of subordinating the bond to verification of the condi
tions, in that case, rather than legitimate ly taking them as not being 
placed, it can more appropriately be interpreted that in reality there is no 
condition concerning the future whatsoever and consequently, consent is 
valid because it is simple or pure. But if the party, in spite of the necessary 
or impossible nature of the conditions, wished to express a positive sus
pensive intention, then because of the subjective intent to seek a period of 
fulfillment, consent is invalidated. 

7. Laws in force for conditions concerning the past or the present 

Only conditions concerning the past or the present are considered in 
§ 2 of c. 1102 to be included in consent. A marriage thus entered into can 
be valid or invalid depending upon whether or not the subject of the con
dition concerning the past or the present is verified, and it will be valid or 
invalid from the moment the conditional consent was given. "Matrimo
nium sub condicione de praeterito vel de praesenti initum est validum vel 
non, prout id quod condicioni subest, exsistit vel non." It is clear that the 
text does not limit the content of these conditions and thus any type of 
condition may be validly attached, including necessary, impossible and 
improper conditions, provided that they concern a past or present fact or 
event. 

In contrast to the prohibition in § 1 against a valid marriage with an 
attached condition concerning the future, the admission of any type of 
condition concerning the past or the present is justified because, since the 
event has already occurred before entering into marriage, the condition 
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cannot cause objective suspension of the effect of consent. Because in ob
jective reality there is no difference between the moment of the actual rise 
of the marital bond with respect to the moment of giving consent, consent 
can never be in an objective state of waiting during which it could be re
voked. The event that is the object of a condition concerning the past or 
the present already exists objectively; it is only the party who is not sub
jectively certain or does not know of its verification (e.g., "if you have al
ready done your military service, "  "if you are a legitimate child," "if it's 
true that you received your inheritance, "  "if you have never been married 
before," "if you have obtained your academic or professional degree, "  
etc.). Therefore, during the period of "subjective uncertainty," the revoca
tion of consent that a party may de facto claim should be deemed as objec
tively ineffective and irrelevant as the intention to revoke a consent 
given in pure and simple form. If, in spite of all, the party had a positive 
intention to reserve for himself during that period the possibility of revo
cation, then we would not truly have the conditional consent permitted 
under § 1 of c. 1102, but rather a reservation to dissolve the marriage cov
ered in § 2 of c. 1101, which, however, was expressed with a certain 
appearance of an improper condition. 

Concerning the validity of attaching indecent conditions regarding 
the past or the present, it is considered that when the immoral event had 
already happened, its attachment to the consent does not involve the mat
rimonial institution in the future occurrence of illicit acts. Therefore, such 
a condition is admissible . .  

To attach a valid condition concerning the past or the present, first 
there must be a positive act of the will intending to link the effect of con
sent to a sufficiently determined event; secondly, the condition must not 
have been revoked before or during the marriage act. The time to attach 
or revoke a condition is in any case before giving consent. The act of at
taching or revoking a condition must be a positive act of the will because 
only the party with his will may stipulate that the effect of his marital con
sent is transposed to a cause extrinsic to consent, i.e., to the verified exist
ence of an event. Thence the intention to attach a condition requires an 
authentic generation or "placement" of a positive act of the will, real or 
virtual, at least implicit. Revocation requires a similar act of the will, al
though its purpose is to unlink the marriage from verification of the event 
and to give a pure consent. Mere worry, desire, reasons for uncertainty, 
mere intentions, intuition or hope that an event will be confirmed by the 
effect of entering marriage, or other states of mind called habitual, 
presumed or interpretative will that do not in reality constitute a positive 
decision by the will are insufficient. 

It is important to distinguish between imposing a condition on an en
gagement and on a marriage. It may happen that someone who has suf
fered from many doubts or uncertainties about something, often about the 
other party, during the prenuptial relationship, deems verification of the 
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conditions of existence as vital to continuing or breaking off the relation
ship. It would not be unusual to end up transforming the need to verify the 
uncertain fact or characteristic into a condition, for the will to marry is 
gradually formed throughout the prenuptial relationship, which is natural 
prerequisite oriented towards the act of entering into marriage. In such 
cases, it is important to determine whether the party with this type of con
dition wished only to link continuation of the engagement or the decision 
to proceed to marriage (and therefore, considers the condition satisfacto
rily fulfilled when he decides to continue the engagement or accepts the 
proposed wedding), or whether, on the other hand, the party has extended 
its link to include the act of entering into marriage, that is, to proper mari
tal consent. In the first case, it is not marital consent that is conditioned, 
but the continuation of the engagement, or at the other extreme, accep
tance of the wedding. Consequently a lack of verification or the falseness 
of the event would not necessarily affect the act of marrying, which would 
then include a pure and simple consent. It is common knowledge, how
ever, that habitual and insufficiently satisfied doubts are a fertile environ
ment for formulating true conditions. And that subjecting consent to a 
condition underlies a proceeding and sometimes tortuous and long jour
ney of uncertainties that manifested themselves in various ways many 
times during the engagement, when attempts to verify the fact have 
proved to be insufficient or successive acquisitions of certainty were 
merely provisional. Consent is more likely to be authentically linked to a 
condition when it has been preceded by a series of doubts and uncertain
ties, temporarily and unsatisfactorily resolved, than when there is no his
tory of uncertainty or doubt. The key to differentiating a merely prenuptial 
condition from an authentic conditioned consent lies in the object that the 
positive will of the party has been trying to link by taking action. The con
dition is authentic if the intention is to subject the very existence of the 
marriage to an event, even though it is formulated because of various un
certainties about continuing or breaking off the engagement. It is not a 
conditioned consent, however, if the object linked in the act was limited 
solely and exclusively to the present continuation of the engagement or 
to the present acceptance of a future wedding, unless the act of marriage 
was also anticipated in these preliminary acts to be subject to the condi
tion. In order to be able to perceive and prove the difference, which may 
sometimes be subtle, it is necessary to examine minutely the significant 
acts and behavior of the two intentions in the particular prenuptial 
process of both parties. In the investigation, the party's own avowal, with 
clear signs of credibility, may be the most natural and decisive proof. 

For a condition concerning the past or the present to be lawfully in
cluded in consent, § 3 of c. 1102 requires the written permission of the 
local ordinary. However, even in the simple area of liceity, this require
ment again shows how restrictively present legislation accepts a condition 
concerning the past or the present. This procedure is doubtless the oppor
tune time for the local ordinary, after hearing the parties, to be able to 
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purge the consent of trivial, imprudent or unjustified conditions, impossi
ble, necessary and especially improper conditions, and also any intentions 
that appear in conditional form but are actually reservations for revoking 
consent or the indissolubility of the bond. In any case, the local ordinary 
should take proper care of the confidentiality that the party's privacy re
quires, in relation to outside parties and even with respect to the other 
party, whether dealing with licit and justified conditions or events of the 
opposite nature, if knowledge of them could cause unjust harm and preju
dice. The text of the law requires that permission be written, thus, in addi
tion to the obvious gravity of his instruction, demanding a well-founded 
basis for resolving the question. The parish priest or the qualified witness 
must not participate at a marriage ceremony if he is aware that the con
sent is conditioned and that the ordinary of the place where the marriage 
is to be celebrated has not given permission. But the ordinary cannot deny 
permission without just cause. In any case, a marriage celebrated under a 
condition concerning the past or the present without proper written per
mission is still valid. Written permission is especially important evidence 
for proving that a condition was attached to the consent by a positive act 
of the will. Even permission denied and a subsequent illicit celebration be
come particularly relevant in proving conditioned consent. 

8. Afreely placed condition concerning successive future behavior 
or activity 

As indicated above in treating the types of conditions, successive 
free conditions may be described as being the permanent occurrence or 
nonoccurrence of certain behavior by the other party or by a third party, 
behavior that depends upon their free will ("if you never drink again," "if 
you never take drugs again, " "if you change your bachelor ways," "if you 
give up gambling," "if your parents will make sure we don't starve," "if you 
continue to be the heir, " etc.). That type of behavior or activity must con
tinue indefinitely throughout married life. Although dependent upon the 
free will of the obligated party, its occurrence is not necessary but it is un
certain. For that reason, successive freely placed conditions are clearly 
conditions concerning the future. As long as CJC/1917 admitted the valid
ity of subjecting consent to conditions concerning the future, there was no 
problem whatsoever in admitting successive freely placed conditions be
cause their subject would be a future and uncertain event. The problems 
derived from the fact that successive freely placed behavior could always 
be unfulfilled at some time even after many years of satisfactory fulfill
ment or omission. Then the eventual contestation of the marital bond, 
proper to conditions concerning the future, was turned into something in
definite. Thus it caused an absurdity in that definitive verification of the 
event and the initiation of the marital bond could only occur after the 
death of the person obligated by the condition. 
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To avoid this kind of indefinite suspension, doctrine and jurispru
dence both prepared a clever solution by turning successive freely placed 
conditions into conditions concerning the present by using the distinction, 
taken from the area of simulation, between the intention to be bound and 
the intention not to fulfill. It was interpreted that the object of successive 
freely placed conditions consisted of a serious promise, made prior to 
consent, to commit oneself to such behavior and that if after marriage 
there was de facto failure to fulfill, that would be irrelevant. If, on the 
other hand, the promise was not given seriously or if it contained an inten
tion not to be bound, then the marriage was null from the beginning. Thus 
such a serious promise (with intention to be bound) made in the present 
definitively satisfied the object of the condition and at the same time, the 
absurd indefinite suspension of the bond disappeared. 

In the new discipline, which flatly rejects the validity of a condition 
concerning the future, the problem of successive freely placed conditions 
is not only to resolve the indefinite suspension of the bond, but more basi
cally, to resolve the future nature that the object of the condition may 
have in the party's true intention. The new discipline concerning condi
tions, therefore, precludes the use of a technical device- the assump
tion-to suppose that the subject of the freely placed condition as found 
in the true will of the parties is only to obtain a serious promise in the 
present. Today's mens legislatoris is against allowing a true condition 
concerning the future, which is categorically rejected in § 1 of c. 1102, to 
be admitted disguised as a condition concerning the present by means of 
that clever assumption about what the actually desired object is. Conse
quently the current solution for successive freely placed conditions with
stands analysis and demonstrates a strict respect for the true will of the 
party without any prior assumption interpreting them as conditions con
cerning the present. 

In summary, if, after examining the history that removes uncertainty 
about a behavior, such as personality, individual circumstances, the nature 
of the specific reasons to marry and have a family, the objective and espe
cially the subjective importance the party gives to fulfillment by the obli
gated party, then we can have a basis for concluding that the object the 
party really wishes to ensure is the behavior of the obligated person. That 
object can only be satisfied through permanent and effective fulfillment 
("I will marry only if you stop taking drugs or drinking forever, because 
under no condition do I wish to be the spouse of a drug addict or an alco
holic and if you have a relapse, I do not want to be obligated as your 
spouse"). In such a case the freely placed condition has a future and un
certain subject. This is a consent not recognized as valid by § 1 of the 
present c. 1102 and a marriage thus entered into is null and void. 

However, after examining all relevant aspects of a particular case, 
even if it has conditional subjects identical to those mentioned ("if you 
stop drinking, taking drugs," etc.), we may have a different aspect of the 
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will. Now the party foresees a possibility of the obliged person actually 
failing to fulfill the condition. It is the same type of hypothesis as the pos
sibility of fragility in matters of fidelity or the courage necessary to have 
offspring, frequent in any marriage celebration, but it is not an impedi
ment to happily giving a valid consent. Now, it might happen that the hy
pothesis of a future failure to fulfill a condition is presumed in the mind of 
the party to be a manifestation, not desired, but certainly possible ( even 
probable, given the history of lapses of the specific individual obligated to 
the condition), of human weakness and contradiction, but with the indis
pensable requirement that this person, after all is said and done, has at the 
moment of consent made a serious commitment to the intention to be 
bound and to be willing to try over and over again, if there was no de facto 
fulfillment. In such cases, what the party wishes, as happens with the 
marital obligation of fidelity, is a serious present commitment by the 
other spouse to be bound to behave or not behave in the manner causing 
uncertainty and giving rise to the conditional attitude; but failure to fulfill 
is assumed as possible if it is only de facto. If the party obtains this serious 
commitment from the obligated person, perfectly comparable to the 
present assumption of the essential obligations of marriage, then the party 
considers his uncertainty sufficiently satisfied that he in turn may give his 
own marital consent. If that is the true wish, a marriage thus entered into 
is perfectly covered by § 2 of c. 1102 and will be valid or not depending 
upon whether the promise or commitment of the obligated person, at the 
time of giving marital consent, was seriously made ( with the intention to 
be bound) or not. 

In any case, from the viewpoint of the qualification and of the proce
dural proof, the type of reaction of the contracting party, once married, is 
unveiled through the experience of the non-fulfillment of the object of the 
condition: the immediate rupture of common life ( or at least near the dis
covery with a justified reason) is an indication of a conditioned consent, 
while the prolongation of common life without any cause after the non
verification of the event is contradictory to the initial existence of a condi
tioned consent. With regard to freely placed conditions, an immediate 
break favors proof that it was a condition concerning the future and some
times indicates the solid possibility of a decisive intention rather than a 
suspensive intention. Maintaining cohabitation, especially if during that 
period and before the final rupture there were repeated failures to fulfill 
the condition, suggests a freely placed condition that could fall under a 
present condition seriously promised. Still, when the obligated party 
presents a history prior to the wedding of frequent lapses followed by 
"promises" and then from the very beginning of the marriage constantly 
lapses and fails to fulfill the condition, we have a strong possibility of lack 
of seriousness in the promise, that is, the lack of a true intention to be 
bound. 
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When the reason for such repeated failures, prior to and after the 
nuptials, is due to conduct that may generate habitual backsliding or psy
chic deterioration and strong psychosomatic dependence, then we have to 
consider the hypothesis that the person, although only obligated to a 
promise concerning the present, may be incapable of giving his word seri
ously for psychological reasons. Regardless of § 3 of c. 1095, that would 
imply that the marriage is null because there was no object of the condi
tion concerning the present at the time of giving the conditioned consent 
according to § 2 of c. 1102. It is clear that the conduct that is the object of 
the promise is not the same as the essential rights and duties of marriage 
or the subject of marital consent. Since they are different, the levels of 
psychic capability for the two things cannot be confused, for there may be 
psychological or even circumstantial situations that clearly affect the 
behavior required for the condition as well as the capability of making a 
serious promise about it, even though it may be uncertain that those dys
functions constitute inability to give marital consent ( e.g., the habit of 
games of chance or compulsive gambling does not necessarily imply an in
capacity for entering into marriage, but it may explain the lack of serious
ness in the promise to break the habit). 

9. Particular quality that becomes a condition 

It is rather frequent for a party to believe that he has married under 
the condition that there is a certain characteristic or quality he believes 
the other party to possess at the time of entering the marriage. Such a case 
falls under conditions concerning the past or the present in § 2 of c. 1102. 
If, however, it is not a question of a prior particular quality (from the past 
or the present), but a quality that the obligated party must acquire in the 
future and if the condition was positively attached to consent, the case 
would fall under § 1 of c. 1102 and a marriage thus entered into would be 
null for attempting to make the bond pending. 

The main question raised by these situations where it appears that a 
prior particular quality was required is to determine if we really have an 
authentic conditioned consent or whether, underneath the first impres
sion that leads us to believe that it is caused by ambiguity in the manner of 
expression and the words used, there is not in reality some invalidating el
ement, or whether it is simply a question of related elements or even a 
type of nullity not due to a condition. The primary source of irrelevant sit
uations that appear to be conditional is the natural process of selecting a 
spouse. Generally speaking, physical identity and mere sexual difference, 
together with acceptance of the institution of marriage, are not the only el
ements governing the choice of a spouse (see commentary on cc. 1096 and 
1097). No doubt, objectively speaking, those elements are essential, but 
from the subjective angle, a subjectively assessed quality or set of quali
ties of a very different nature are often added. If those qualities exist, the 
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person is desirable as a spouse, but if not, they cause indifference or rejec
tion. It is not only frequent, but normal and natural, that these real or pre
sumed qualities of the subjectively ideal candidate are the prime factor in 
making a choice. But, as already stated in the study of related types (see 
above, no. 3), the motivating cause is not merely a condition in the strict 
sense of the word, that is, wishing to positively subject the effect of the 
consent given to verification of the condition. 

The second source of apparently conditional situations comes from 
the interplay between the qualities that were decisive in the spousal selec
tion process and the defects causing deterioration in the spouses' life to
gether and, in the end, the rupture of the marriage. The party may make 
sincere explanations both to himself and to others in the following terms: 
"I married him because I thought he was hard-working and kind but he's 
turned out to be lazy and violent and so I married under a condition that 
has not been fulfilled." Frustration with respect to the qualities that sub
jectively motivate the choice of a spouse and that later play a role in the 
marital crisis generates doubtful situations that can be classified under 
different juridical types. These are the simply irrelevant motivating cause, 
mode, assumption, error, fraud and a true condition. 

a) To assess a true conditional intent regarding a quality, in compari
son with assessments that are subjectively important but that are not con
ditions, jurisprudence begins by requiring that the quality play a major 
role in the process of forming the will to marry. It is not reasonable to "el
evate" a quality that had no special importance during the period of spou
sal selection to a situation to which the effect of consent is subject. After 
the prior importance of the quality is verified in relation to the subjective 
process of spousal selection, the quality may still be only a strong motivat
ing reason. Hence doctrine and jurisprudence add that the party must also 
suffer from doubt or uncertainty about the existence of the quality that is 
so essential and so important. A party who is sure that the person of his 
choice has the quality in question is not going to be driven to protect him
self through a positive and unexpressed act of the will that raises the ex
istence of the quality-which he holds to be certain-to a condition that 
effects consent, because only risks and uncertainties can be insured. 
When the fattispecie presents doubt or uncertainty, evidence must be 
found of the particular positive act of the will that is required for there to 
be a condition and to subject consent to it. By definition, this particular 
act of the will is lacking in all situations that are simply motivational and 
in the other elements related to conditions. It suffices for the act of the 
will to be implicit and virtual, but in any case it must be positive. Thus a 
party who makes a condition is aware that the condition is willed, that is, 
that the condition is voluntarily attached, from the moment he puts it in 
place and from the manner in which he expresses it to himself and to oth
ers. Because of the essential willed quality of this act, the party is able to 
see the difference between something simply desirable and motivational 
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and something positively desired. The quality will have frequently been 
exteriorized through typical manifestations and behavior prior to, at the 
time of, and subsequent to the marriage. This is especially true before the 
marriage, in the manner of overcoming uncertainty by formulating the 
condition, and after the marriage, in the reaction to the first sign that the 
event is not verified. Due to the obvious similarity, proof about the posi
tive nature of the act of the will must also be prepared in order to exclude 
certain cases (see commentary on c. 1101, no. 13). 

It is reasonable to expect a person generating a positive act of the 
will for this purpose to be aware of imposing the condition, but that 
awareness is not to be confused with an awareness of the invalidity of a 
marriage thus entered into. Not knowing the consequences or juridical ef
fects of the condition does not prevent one from wishing to subject his 
consent to an event or fact (cf. by analogy c. 1100). For the purposes of 
proof, however, when after the marriage the first signs of failure to fulfill 
the event appear, the fact that a natural spontaneous awareness that the 
marriage is invalid may signify conditional intent even if such awareness 
lacks precise technical shape (this is what becomes the correlated a pos
teriori of the consciousness of having a conditional will held a priori by 
the subject at the moment of contracting marriage). 

b) Disappointment and frustration during in facto esse marriage with 
respect to a quality that was important and perhaps played a decisive role 
in the process of spousal selection is the basis for situations that the party 
may experience psychologically not only as seemingly unfulfilled condi
tions, but also as errors upon which consent was based or even as frau
dulent deception by the other party ("If I had known, if I hadn't been 
mistaken, if I hadn't been deceived about this quality, I would not have 
married"). It is therefore important to point out the similarities and differ
ences between a consent subject to a condition the object of which is a 
quality, an error about a quality directly and principally intended, and 
fraud (for errors concerning a quality and fraud, see commentaries on 
cc. 1097 and 1098). 

First of all, we must point out that error and fraud do not arise from 
a positive act of will by the party; a condition, on the other hand, is always 
the result of a positive act of the will. Error and fraud come from the un
derstanding and belong to the anomalies that the party's consent suffers 
from because his will is dependent upon a dose of understanding and in
terpretation. A condition arises directly from the will and belongs to the 
area of what the party, as the sole active source of his own decisions, 
decides to want. Consequently, to avoid confusion, the first element to 
take into consideration is that consent can only be truly conditioned as 
the effect of the party's free decision. The subject of the condition, the 
quality, is chosen by the party. If, on the other hand, the quality is merely 
the subject of a motivation, expectations and hopes, certainties or uncer
tainties, the duties imposed by the bond of marriage, reasons (intellective 
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discourse) for which the party considers it a good idea to marry, but there 
is no voluntary and independent (positive) decision to subject the effect of 
the act of marriage to verification of the quality (extrinsic cause), then 
said quality has not been made a condition and whether or not it exists is 
irrelevant, meaning that it does not invalidate the marriage. 

Converting a quality into a condition is, therefore, a choice of free 
will. While any quality may be converted by an act of the will into a condi
tion concerning the past or the present, the same is not the case with di
rectly or principally intended error or fraud. For a nonexistent quality to 
flaw consent by error, it is not sufficient that it be just any quality of the 
other spouse, for simple error in quality is irrelevant. The party must 
wish it directly and principally, with preference over physical identity, 
which takes on a secondary and indirect value (with respect to the qual
ity) in the internal structure of the subject of consent (see c. 1096 § 2). On 
the other hand, for a quality to be the subject of a condition it does not 
have to be directly and principally intended. It suffices that the party, with 
a free decision, wishes to subject the effect of his consent to the verifica
tion of the quality. To summarize: 

- An error concerning a direct and principal quality is an anomaly 
of understanding the substantial subject of consent; a quality is only 
that which has become the direct and principal substance of the consen
sual object. This is not very frequent and is not automatically caused 
solely because of the objective or subjective "importance" of a particular 
quality. The quality is erroneously considered certain. Therefore, in the 
final analysis, an error happens. One does not knowingly and voluntarily 
choose to make the error. In such cases, the consent given is pure and 
unconditioned. 

- Conditioned consent is not an anomaly in what understanding 
brings to the will, but a free decision by the party who wishes, through a 
positive act of his will, to protect himself by subjecting the effectiveness 
of his consent to a verification of a quality. This free decision to impose a 
condition is made knowingly and voluntarily because the existence of the 
quality is perceived as uncertain or doub tful. And finally, the quality 
chosen as the object of the condition may be any quality. It is not re
quired to be objectively important and it need not be the essential subject 
of the consent. A condition does not affect the internal structure of the es
sential subject of consent, as a direct and principal error does. What the 
will to impose a condition influences is the effect of consent; the effect is 
voluntarily transferred to a cause extrinsic to consent, to the verification 
of the quality. 

Fraud is also an anomaly in the correct contribution of the under
standing to the will, even though caused by a third party, for if deceit 
causes no error in the victim, it does not fall under c. 1098. Let us look at 
the comparison with a conditional consent: 
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For fraud, not just any freely chosen quality will suffice. To cause 
invalidity due to fraud the quality must be something that the victim holds 
to be certain as a result of deceit by a third party, perpetrated to obtain his 
consent and it must concern matters that can gravely disturb married life. 
Naturally, fraud includes the victim's state of certainty that the quality ex
ists. Certainty is obtained ( or restored, if there was uncertainty) as a 
result of deceit. The victim suffers unjustly-unknowingly and involun
tarily-in his own intellectual decision-making process. Just as with error, 
what is affected here is the object of consent, and consequently the con
sent that is given is also pure. 

- Differently, the quality converted into a condition is known and 
willed. It appears as a device for the party to protect himself against risk, 
doubt or uncertainty as to whether the quality exists; and the party's con
ditioning will is directed not at the object of consent but at the transfer of 
the effect of consent to the verification of the uncertain quality. 

The cause of marriage nullity due to an error about a quality and to 
fraud is the crisis of the object of consent arising from a defect in sub
stance in the case of a quality and from an unjust manipulation that alien
ates the party's consensual independence in the case of fraud. The cause 
of an invalid consent subject to a condition concerning a quality is not an 
anomaly of either understanding or of the will, but a consequence of the 
validity that the legislator grants to the sovereign act of the contracting 
party who wants to be a spouse only upon the verification of such quality. 

1410 



VILADRICH Tit. VII. Ch. IV. Matrimonial Consent c. 1 103 

1 103 Invalidum est matrimonium initum ob vim vel metum gra
vem ab extrinseco, etiam hand consulto incussum, a quo 
ut quis se liberet, eligere cogatur matrimonium. 

A marriage is invalid which was entered into by reason of force or of grave 
fear imposed from without, even if not purposely, from which the person 
has no escape other than by choosing marriage. 

SOURCES: c. 1087 

CROSS REFERENCES: cc. 125, 219, 1057, 1089, 1095, 1101 

COMMENTARY 

Pedro-Juan Viladrich 

l .  Defining factors: use of coercion to affect consent 

The subject of this canon is coerced consent. Following the centuries
old canonical tradition of protecting consensual freedom, the legislator 
does not admit the validity of a marriage entered into through force or fear 
due to physical or moral coercion by a third party in the consent of at least 
one of the parties. Here the term "consent," as a reality susceptible to co
ercion, includes four meanings. From the point of view of content, con
sent includes not only freedom to choose a spouse, but also freedom to 
choose marriage as a state of life. From the point of view of the temporal 
iter of consent, it includes not only the moment consent is given in the 
marriage act, but also prior experience during which the choice of a 
spouse and of marriage as a state of life are planted, strengthened and en
dured. Due freedom of the two parties requires exemption from coercion 
in all four aspects of consent. On the basis of the canonical tradition in
cluded in c. 1103, it can be stated as a general principle that a coerced con
sent is not deemed valid in the canonical matrimonial system. 

This general principle notwithstanding, anyone can see that the par
ticular facts and events in which the will of a third party may have been 
able to influence the parties' freedom of consent to a greater or lesser de
gree are extremely numerous and varied. At one extreme of the possibili
ties, a third party may go as far as to use physical force or moral coercion 
for the purpose of terrorizing a party to the point where the victim be
comes a mere automaton during the process of choosing a spouse or 
choosing the state of marriage, or coercion may be intended to wrest ex
ternal affirmative signs from the victim during the act of marriage. At the 
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other extreme, the influence of a third party may be minimal. Such would 
be the case, for example, of simple conversations, commonly held in fami
lies, in which opinions are expressed as to whether a candidate is desir
able or whether marriage is appropriate. Given such varied scenarios, it is 
obvious that not every intervention by a third party designed to influence 
the complex consensual process can, without further investigation, be 
designated as the type of physical or moral coercion that invalidates con
sent. The intervention of a third party must effectively force the will of the 
particular parties and force it to a sufficient degree to harm their true free
dom of consent. The nucleus of the question lies, therefore, in determining 
the degree of coercion which vitiates the true freedom of consent. The 
present c. 1 103 does not stop at setting forth the general principle of the 
invalidity of a coerced consent. More to the point, it establishes the requi
sites that must be found in physical or moral coercion in each specific 
case before coercion can effectively be deemed harmful to the measure of 
freedom due the parties. 

2. The specific foundation for the nullity of coerced marriage 

It is common knowledge (see commentary on c. 1057) that one of the 
essential principles of canonical marriage law is the recognition and, con
sequently, the protection of the principle of consensuality. The marriage 
bond is established by an exclusive and individual power, which is the will 
of each party manifested as joint consent in the marriage act. This con
sent, which contains the perceptible union of both wills (cf. c. 1 104), is an 
act that belongs to the parties. Saying that an act belongs to the parties 
means emphasizing that it is a free and sovereign act by means of which a 
human being by oneself and for oneself can make decisions about oneself. 
In matrimonial consent there is a reciprocal act in which each party gives 
oneself and accepts the other as a man or a woman capable of being 
joined. The sovereignty over this personal act extends and covers the ini
tial process of the formation of the will to marry in each particular con
tracting party to the moment of the joint and unanimous manifestation of 
consent in the very act of contracting marriage. No other human has this 
power to marry and, in itself, no other power and will can substitute the 
exclusive sovereignty of the will of the contracting parties neither in its 
process of formation nor in its moment of manifestation. A form of re
placement which is particularly obnoxious and opposed to the freedom 
and dignity of a person and of the sacrament of marriage is coercion of 
consent by a third party in this matter. 

First, invalidation of a coerced consent protects the parties' act inso
far as freedom of choice is required in both the choice of the person to 
marry and marriage as a state of life. This double freedom of choice, based 
on the sovereignty of the parties' consent, naturally results to the double 
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demand of being immune from coercion in choosing a spouse and in the 
choice of the state of marriage. Secondly, invalidity of a coerced consent 
precludes any attempt by a third party to make a valid and licit interven
tion in the establishment of someone else's marriage bond by substituting 
for and coercively infringing on the sovereign act that belongs to the par
ties. Permitting such an intervention would involve an essential and unac
ceptable breakdown of the principle "matrimonium facit partium 
consensus, qui nulla humana potestate suppleri valet" (c. 1057 § 1). 

And so we arrive at the specific foundation of the invalidity of a co
erced consent. The double freedom of choice and correlative double free
dom from coercion constitute the essential content of ius connubii as a 
fundamental human right and a fundamental right of the faithful, as 
stated in c. 219. That canon and c. 1057 form the basis for the specific in
validity of a coerced consent in canonical marriage law. And in the corre
lation between c. 219 with cc. 1055 and 1057 we find the specific basis for 
the nullity of a consent given out of fear or force, and also the particular 
requirements established by c. 1103, which are different from the require
ments provided in c. 125 for juridical acts in general. We may thus state 
with all force that since this is the sacrament of marriage, a coerced con
sent is invalid not only by divine law but also by natural and divine
positive law, for ius connubii is recognized in c. 219 as a fundamental 
right of the faithful. In any case, a coerced consent is null by natural law in 
regard to a nonsacramental marriage. Because the discipline on coerced 
consent is based on ius connubii as a human right, the CPI has shown 
consistency by interpreting the discipline on coerced consents in c. 1103 
as applicable to marriages entered into between non-Catholics. On this ba
sis, force and fear in marital consent as described in c. 1103 in contrast to 
c. 125 are always unjustly inflicted and the act of marrying under coercion 
is not rescindable, but null. To summarize, the ius connubii of c. 219 gives 
a foundation and specific requisites for the invalidity of a coerced con
sent, requisites that are more appropriate to the nature of marriage than 
the regulation provided for force or fear in the discipline of juridical acts 
in general, which are regulated in c. 125. 

3. Force ("vis") 

The literal text of c. 1103 has preferred to continue using the classic 
terms "force" (vis) and "fear" ( metus) to classify the types of physical and 
moral coercion that invalidate consent: "Invalidum est matrimonium ini
tum ob vim vel metum ... " It is perhaps superfluous to remind ourselves 
that in canonical marriage law the terms vis "force" and metus "fear" have 
technical meanings that do not exactly correspond to their current collo
quial use. 
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In its most classic interpretation, the term vis refers to doing vio
lence through physical force by a third party on the free will of another 
party to the degree necessary to overcome his resistance for the purpose 
of taking over the express capacity with which the party's body externally 
manifests the intention to marry. Recourse to physical force is prototypi
cal of the sphere of force (vis), because what the incutiens agent is pur
suing is not so much to break down the inner spirit with physical 
mistreatment as it is directly to force the body of the party ( vis corpori 
illata) in a physically irresistible way ( vis absoluta) so that the organs of 
expression or external behavior of the party are subjected to domination 
( vis compulsiva) by the will of the agent. In summary, in vis or force, the 
direct object of coercion is the body of the party, his expressive organs, 
gestures or behavior, insofar as they are the means of externally communi
cating his intention. Through the use of irresistible physical force, the 
agent's will disempowers the party's command of his own executive capa
bilities and the expressive use of his own body. 

The technical term metus or "fear" refers to all facts that have as a 
common denominator the use by a third party of any type of threat of cer
tain harm directed straight at the inner spirit of the party, who then 
becomes distressed and upset (vis animo illata) ,  and drives (vis impul
siva) the party to choose (vis relativa) between marriage as a means of 
escaping from those evils, or suffering them. 

And so the dividing line between force (vis) and fear ( metus) is not 
marked by the physical or moral nature of coercion; for that reason the 
difference between vis and metus is not the same as the distinction be
tween physical coercion and moral coercion. Obviously, coercion or phys
ical mistreatment is not always directed at forcing the bodily organs and 
gestures of the party to express the will of the forcing agent. Coercion or 
physical mistreatment may also be applied for the purpose of frightening 
the party so that because of anxiety and inner affliction, the party himself 
chooses marriage as the way to free oneself from such evils. And some 
types of moral coercion, not to mention certain psychological stratagems, 
may cause the party's external body behavior to become involuntary and 
subject to the will of the agent applying them. Consequently, the dividing 
line between vis and metus lies in the object and the effect. In vis, the 
party is physically separated from the ability to use his own body expres
sively (vis compulsiva); he has no choice between accepting or rejecting 
marriage. This means there is no consent (vis absoluta). In fear, the party 
is forced (vis impulsiva) to be the person choosing (vis relativa) be
tween marriage as a way to escape the evils, and suffering the evils; thus 
in that choice there is a certain degree of consent, although flawed ( coacta 
voluntas, voluntas est). 

Doctrine and jurisprudence agree upon the difficulty that in practice 
today there are nuptial celebrations that take place under irresistible 
physical force on the party (e.g., requiring the head to be lowered as an 
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affirmative sign). It is assumed that if a qualified witness diligently ob
serves the canonical precepts on premarital investigation, on the require
ments for the manifestation of consent between the parties and the 
requirements of canonical form, there is no doubt that the witness will dis
cover this type of physical pressure and will prevent such restriction to 
personal freedom and human dignity. Even though it is not very probable 
that such cases would occur, nevertheless, vis is no mere hypothesis, be
cause the specific ways of using force found in historical precedents can
not be confused withforce as caput nullitatis. In the modern world, force 
may appear dressed in new forms through the use of psychosomatic tech
niques that are at the heart of the area of nullity, to wit: a marriage entered 
into through absolute physical compulsion that separates the party from 
the power to use his own body expressively and that leaves no option but 
to manifest the will of the forcing agent. Vis requires the presence of a 
force imposed by an external agent that is a person. The physical nature of 
the force is not so important as its somatic objective. The force is directed 
towards operating upon the expressive and communicative powers of the 
party's body. It becomes an irresistible force (vis compulsiva) depending 
upon the psychosomatic condition of the person using it, of the party, and 
of the circumstances in which it is employed. In the final analysis, a force 
is "irresistible" when it achieves the surrender and somatic submission of 
the party, who is limited to expressing with his body the will of the incu
tiens with no possibility of resisting (vis absoluta). 

These conceptual elements of force as a cause of nullity ( vis com
pulsiva, absoluta, corpori illata) are what a canonist must take into ac
count, especially in borderline cases. For example, he must consider these 
elements in cases in which the patiens has habitually been subjected to 
force and physical mistreatment from the time when the choice of 
marriage or choice of spouse was made, and during the entire consent
forming process or during important periods, and mistreatment has finally 
resulted in a state of submission and paralysis or automatic acts. The 
party arrives at the marriage ceremony in a state of total surrender, or at 
the very least, of grave decrease in any free ability to express himself, and 
he "consents" even though in the celebration there are no acts of force by 
the incutiens. In this type of case, in which the patiens "consents" in a 
kind of act (consensus rejlexe elicitus) that "reflects" the prior condition 
of habitual physical exhaustion or weakness to which the incutiens has 
held him subject, we believe there is a foundation for deeming vis to be 
the cause for invalidity specifically because the party has had no other op
tion (vis absoluta) except submission to the will of the incutiens, and the 
option was imposed in a physically irresistible manner ( vis compulsiva 
corpori illata). If, on the other hand, it is the party who has chosen the 
spouse or the married state as a means of ridding himself of the incutiens' 
force, which he has physically resisted, although morally fearful and dis
tressed, we would have a case that falls under the category of metus. Fi
nally, if as a consequence of such chronic psychosomatic or physical 
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mistreatment (different forms of torture, injection of drugs by force) the 
party's mental health were affected, then, depending upon the nature and 
effects of decreased mental capacity, in addition to vis, the case could fall 
under the one of the types of incapacity listed in c. 1095 most appropriate 
to psychic harm. 

The same criteria are recommended for classifying cases of panic or 
terror in which the party suffers from an inner fear to the point of having a 
psychosomatic block and objective loss of control over his own executive 
powers. Such cases would be classified as force, fear or consensual inca
pability. If the party reaches the point of suffering mental harm there from, 
the case may find a basis in consensual incapability as described in 
c. 1095. If there is no such mental harm caused, not even transitorily, but 
the executive and expressive psychosomatic powers have been subjected 
to the will of the forcing agent, the case will fall into the category of force. 
And if, in spite of everything, the party is the one who chose marriage as a 
means to avoid suffering from the evils, then, because there is a "coacta 
voluntas, sed voluntas," we refer to fear as a defect of consent. It will 
often happen that a particular case presents a mixture of aspects of these 
various types of nullity. It is prudent, in practice, to base classification 
firmly on the cause most susceptible to incontrovertible proof. In princi
ple, a consent wrested from the party under such conditions is invalid at 
least by reason of f ear. 

4. Fear ("metus'') 

As we define the term "fear" to differentiate it from "force," metus is 
distress and anxiety in the party's mind ( mentis trepidatio) caused by 
worrying about certain ills or evils threatened by a third party. To free 
himself of that threat, the party thinks he must marry (vis impulsiva, 
relativa, animo illata). In the choice of marriage that the party himself 
makes to free himself of the evils he foresees, there is a certain amount of 
will to marry, although it is forced through coercion. Therefore rather than 
being a total lack of consent, metus is a defect of consent. 

In the structure of metus as a cause of invalidity, we should find and 
weigh four principle elements. First there is an objective external act, 
which is coercion by a third party upon the party to be married. Secondly 
there is a subjective reaction of the party, which is a state of fear and dis
tress caused by the external agent's coercion. Thirdly, there is aforced 
choice of marriage made by the party, who perceives marriage as the 
means to enable him to avoid the evils that he fears. In this nonspontane
ous, obligatory choice, the will involved in consent is defective. Finally, 
there are nexus of causality that link the other three elements. External 
objective coercion imposed by the inflictor must be the cause of the sub
jective reaction of anxiety in the party, and freeing himself of the evils 
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must be the cause of feeling forced into marriage. The current c. 1103 took 
only the essentials of the more complex requirements that the previous 
c. 1087 of CJC/1917 imposed for fear; the requirements of being unjustly 
instilled and of intention by the inflicting agent to obtain consent were 
eliminated. The current text is centered on the three great requirements of 
canonical tradition that reflect the minimum of natural law: fear must be 
grave, extrinsic and the cause of the marriage. 

a) Gravity: "ob metum gravem" 

The text of c. 1103 determines that to invalidate marriage, fear must 
be serious or grave. Gravity as used here is a juridical concept. An assess
ment of gravity results from weighing the objective importance of the evils 
derived from the incutiens ' coercive action and the intensity of the sub
jective consternation and anxiety that afflicts the mind of the patiens fac
ing such evils. There are then an objective and a subjective element in 
gravity. Both, however, need to be weighed, and rather than abstractly and 
generally, they need to be weighed in relationship to the specific inflictor 
and the party in their particular circumstances. Both elements are essen
tial. The lack of the objective elements would mean that the fear was of 
purely inner origin, which would distance us from the structure of metus 
and, if there had been a powerful disturbance in the mind of the party 
without an external cause, it would take us closer to the cases of consen
sual incapability found in c. 1095. Thus the concept of gravity begins with 
determining that there was indeed an objective action on the part of the 
inflictor. After this factor has been examined, the second part of assessing 
gravity addresses the degree of subjective anxiety and distress in the 
party. The degree of gravity of the subjective factor is determined by the 
degree of perturbation in the party's mind-considered alone-and it must 
be sufficiently strong for the party to feel obliged to choose marriage to 
free himself of the evils he can foresee. Since this "flight to marriage" or 
"choice of marriage as an avenue of escape" is the party's inner experience 
and subjective solution, and since there must be objective coercion on the 
part of the incutiens that causes the distress, in the final analysis it is the 
assessment of the subjective situation of the patiens, that is, the weighted 
factor that tips the balance when interpreting the gravity of f ear. 

The classification of the gravity of metus is typical of juridical pru
dence and requires weighing together the importance of the coercive ac
tion, as the cause, and the strength of the subjective distress, as the effect, 
relative to the particulars of each case. The final diagnostic key is the 
provable certainty that the party's option to marry was forced by the 
causal nexus between the objective and the subjective elements. What we 
are trying to point out to the canonist with that final statement is that 
gravity of fear is intrinsically related to the extrinsic and unavoidable na
ture of metus, that these three requirements are interactive and that, in 
sum, they cannot be examined as watertight compartments but must be 
viewed as interconnected. The nexus that connects them is the causal 
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relationship between them: coercion by the inflicting agent must cause a 
reaction of fear and affliction in the party, whose mental anxiety in turn 
must cause the party unwillingly to face the forced option of enduring the 
evil or marrying. In sum,fear can be a cause of invalidity when the party 
has suffered that causality in toto. Therefore, gravity of fear is the in
timidating element of the coercion-distress relationship that can bring 
about causality in the party in to to. Note that the hinge upon which 
these connections of causality turn or, in other words, the point of connec
tion between the extrinsic, unavoidable and grave quality of metus, lies in 
the party's state of mind. That is why the legislator, doctrine and jurispru
dence have been moving in the direction of deeming the specific and par
ticular subjective element as the factor to be most heavily weighed, 
although not the only one, in a conclusion of metus. 

An interpretation that takes into account this total and intercausal 
scenario of the requirements for fear benefits from the particular useful
ness of a number of traditional contributions by doctrine and jurispru
dence, whose purpose is to clarify and facilitate the assessment and proof 
of gravity. 

Thus, to measure the element of the incutiens ' coercive action (usu
ally called the "objective" or "causative" element), a distinction is nor
mally made between an evil that is absolutely grave and one that is 
relatively grave. An evil is absolutely grave when the threat usually suc
ceeds in frightening a person not easily frightened (vir cons tans), 
e.g., death, mutilation, physical injury, slander, financial ruin, etc. An evil 
is relatively grave when the threat intimidates the specific party, taking 
into account age, sex, health, pusillanimous character or other particular 
qualities. In doctrine and jurisprudence a decision is incontestable when 
to determine the marriage null it is not necessary for the gravity of the evil 
to be absolute, but suffices that it be relative. This common opinion is not 
a result of relaxing the requirement that fear be grave. Strictly speaking, 
the distinction between absolute and relative does not point so much to 
gravity of f ear-for both are equally grave for the purpose of the metus re
quirement-as to the fulcrum or nucleus of the process of proof. Indeed, 
evils considered to be absolutely grave are those the intimidating nature 
of which does not require proof, because this type of evil is readily admit
ted by the sociocultural context. What is decisive is to prove that the party 
has actually been threatened with evil by the inflictor, and if the threat is 
proved, the intimidating effect is presumed for anyone (vir constans). 
However, if the evil is considered relatively grave, first the threatening na
ture has to be proved in relation to the party's individual predisposition to 
distress. It is not sufficient to prove that the inflictor effectively threat
ened evil, because the sociocultural context does not consider it necessar
ily intimidating for everyone ( vir constans ). In doubtful cases it will be 
prudent to try to prove relative gravity; for example, changes in values 
from absolute to relative and vice versa, frequent in generational disputes; 
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changes in customs and sociocultural transformations, including when the 
changes affect the time of marriage relative to the time of the annulment 
process; a threat that implies the risk of unemployment in a place where 
there are no jobs or where there is a great deal of work to be had; varia
tions in the sense of honor or the reputation of each person; the difficul
ties of being a single mother for a pregnant adolescent in countries with 
permissive or restrictive customs; and so forth. 

One of the doctrinal and jurisprudential resources for measuring 
gravity of fear for the purposes of proof is to examine the seriousness of 
the threat. This means that in addition to weighing the absolutely or rela
tively grave intimidating element of the evil, it is also necessary to demon
strate the effective credibility of the specific threat from the point of view 
of the particular circumstances of both the party and the person making 
the threat. The seriousness of the threat, therefore, does not reflect so 
much the fact that the threat was made as it demonstrates that it could 
credibly and practically be carried out. An example would be that threats 
of physical harm proffered by a strong and healthy man who is habitually 
irascible and violent are serious because of his capability of carrying them 
out. If the party is an adolescent female, fragile of temperament and 
health, effective credibility is increased because of the particular at
tributes of the party. But, even though of an absolutely grave nature, 
threats of death to a young and healthy, strongly tempered man, made at a 
time of special disappointment by a sick old woman who all her life has 
enjoyed a peaceful nature, may be considered to lack true credibility and 
therefore, also cannot be taken seriously. Thus the specific temperamen
tal qualities, life experience and context and circumstances of the threats 
that are discovered in the comparative examination of the agent and the 
party provide the information for weighing the concept of seriousness or 
the effective credibility of a threat. 

To complete the interpretation of gravity, we have what doctrine and 
jurisprudence term subiectiva existimatio. It consists in the certainty of 
perception and intensity of persuasion with which the party subjectively 
sees danger. First, certainty in the party's eyes (subiectiva existimatio) 
means that the party must not only know of the threat, but must perceive 
the danger or risk of evil that it contains for himself Clearly, if the in
tended party does not learn of the threat of an absolutely grave evil, or if 
after learning of it, does not see it as a danger, then, although it was made 
by someone capable of carrying it out, the threat can cause no inner intim
idation. But once the perception of the threat is certain, the persuasion 
with which the party experiences danger as a risk and disturbance is a 
subjective assessment by the party. Within this framework of subjective 
assessment, we can fit the doctrinal and jurisprudential acceptance of 
what is known as suspicio metus, which is the belief, with an objective 
and certain foundation, that there is coercion. By virtue of this type of 
coercion, a party reflects on the significance of specific and unequivocal 
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behavior by a third party and ends up being persuaded that if he should re
ject a candidate or marriage, he would immediately suffer certain evils 
from the other party and consequently acts under coercion because of this 
realistic belief and resultant fear (suspicio metus). 

So as to avoid extrapolating the meaning of subiectiva existimatio 
and suspicio metus, a canonist must remember that these figures are not 
subjective alternatives that can replace the necessary objective quality 
basically required for gravity of metus. These are subjective elements 
that become relevant in invalidating a marriage only insofar as they can be 
integrated into the objective picture of gravity; that is, to the degree that 
third-party coercion is sufficiently intimidating in the fattispecie, the 
threat is serious and realistically perceived. For, if underlying suspicio 
metus there is no objective and certain foundation based on the specific 
and unequivocal behavior of a third party, belief that it exists is an empty 
subjective conjecture without juridical relevance. In turn, when subiec
tiva existimatio is not related to a grave, serious and surely perceived 
threat, subjective belief loses all sense in the framework of metus and be
comes a purely mental idea intrinsic to the party; and if the party's mental
ity is strongly disturbed, then we are close to the area of lack of sufficient 
inner freedom that is typical of certain mental diseases and therefore, 
close to the scenario painted in c. 1095. 

b) Cause external to the party: "ob metum ab extrinseco, etiam haud 
consulto incussum" 

To recognize the invalidating effect of fear, c. 1103 requires that it be 
freely instilled by an external agent different from the party. This requisite, 
usually called both by doctrine and jurisprudence alike "externality" or 
"extrinsic nature," contains an essential nexus of causality that is indis
pensable in this cause of nullity. It is the nexus between mental intimida
tion and an external, human and free cause. The extrinsic causal origin 
enables us to emphasize how the legislator, following canonical tradition, 
still conceives metus as intimidation that, although in the party's mind, is 
intimidation with respect to the danger of certain evils. The evils have an 
objective beginning and foundation, are neither inevitable nor necessary 
and are caused by the free will of a third party. The external and causal in
terference of intimidation, furthermore, enables a distinction to be made 
between the metus of certain irrelevant mental anxieties (fear derived 
from natural causes that are not free, for example from an earthquake, 
shipwreck or illness) and the lack of inner freedom or inner disturbances 
of a psychopathological nature, and various situations that fall under the 
category of "intrinsic fear" (the results of imagination, suggestion or re
morse insofar as originating exclusively within the party). The external 
nature of interference by a threatening effect from a third party, insofar 
as it is separate from the contracting party, also clarifies the idea that 
there is in this outside interference an element that threatens freedom of 
consent and for that reason it contains a perverse principle that is always 
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unjust for sovereign self-determination in marital matters. For this reason, 
the requirement of unjustly instilled fear which was required in c. 1087 § 1 
of CIC/1917 was eliminated in the present c. 1103. To summarize, any 
threatening coercion which leads to marriage (because the party who 
suffers this situation wanted to liberate himself from such coercion) is 
harmful or, what amounts to the same, is unjust for the due freedom of 
consent. 

From a temporal point of view-considering consent as an iter or 
formative process-the requirement of externality means that the intimi
dating action must occur before the act of marriage. Evidently, a threat of 
evil made by a third party that may have taken place after the manif esta
tion of consent ( cf. c. 1104), for all that it disturbs peace of mind, would be 
completely irrelevant, for the marriage would not have been agreed to out 
of fear. 

This priority of time raises a question of great practical relevance: 
the correlation between duration of coercion by the incutiens and dura
tion of anxiety in the patiens. First of all, there must obviously have been 
a prior intimidating act. Now, once the threat is made and the consequent 
disturbance due to mental fear has been caused, the prior causality be
tween coercion and disturbance that is required for metus demands not so 
much a reiteration of threats by the incutiens as persistence of inner anx
iety in the patiens. It is not infrequent for a party to remain permanently 
intimidated as a consequence of a single threat that is not expressly reiter
ated but also not effectively revoked. Sometimes, depending upon the 
character of the inflictor and more so upon the character of the party, it is 
faster and easier to make a threat than to remedy the intimidating effect 
caused. What we are trying to indicate is thatfor coercion to cease, a spe
cific causal treatment is required; revocation must be measured by the 
pacifying or alleviating effect produced and not by the incutiens' inten
tion, but in the eyes of the patiens. In examining any particular case, 
therefore, it is important to distinguish carefully not only when the threat 
or coercive behavior of the incutiens ends, but especially when the 
party's disturbed state should be considered to have ended. In case of 
doubt, we believe that there are two keys to proceeding to assess the ex
ternality of metus: first, the existence and persistence of the disturbed 
state of mind of the victim; second, the need for the disturbance not to be 
intrinsic in the patiens but derived from a coercive threat by a third party 
at some prior time, even though the third party may subjectively consider 
that he later revoked it. Coercion will have ceased when the incutiens re
vokes it so expressly, unequivocally and adequately for the particular cir
cumstances and in the party 's subjective assessment that any later 
mental distress in the party, according to juridical prudence, can have no 
other cause but an intrinsic one. It ends, for example, when, after receiv
ing express and ideal assurances from the former inflictor, the party 
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behaves habitually and spontaneously towards the inflictor in a manner 
consistent with peaceful, free and friendly relations. 

Priority, in addition to providing temporal support, has a causal sig
nificance: the party's disturbed state of mind must be an effect caused by 
the inflictor's intimidating act. In other words, before the party is forced to 
cause marriage as a means of avoiding certain evils, he must be disturbed 
or intimidated. Doctrine and jurisprudence feel there is no question that 
an inner impulse to marry resulting from free deliberation on the advan
tages and disadvantages of marriage, resolved by the party in favor of mar
riage as a means to avoid the disadvantages or prejudice that a decision to 
remain celibate would cause, cannot be considered to be ab extrinseco, 
nor will a marriage thus entered into be considered invalid for reason of 
fear. Nor can any type of intervention by a third party be considered to be 
external coercion if it takes place during the deliberative process of the 
contracting party and has neither the nature nor the form of a threat of 
evil, such as, for example, advice. 

It may be more difficult to classify the inner anxiety caused by re
morse in the party or in cases of what is called "supernatural fear." The 
key to diagnosis logically lies in an external, human and free cause of the 
party's anxieties, a cause that is open to proof. Remorse, fear of sin, fear 
of negative consequences of a supernatural order, provided that they have 
no other origin than the inner world of the party himself, are irrelevant 
types of intrinsic fear for the effects of c. 1103. In cases of especially in
tense disturbance and affliction, some elements that fall under "supernat
ural fear" may come to affect the nature of the human act of consent and 
invalidate it, but those cases would fall under c. 1095 and never under 
c. 1103 because there is no external cause (for example, in certain degrees 
of pathological scruples). But if a third party should take advantage of the 
party's predisposition and should intervene by sowing nervousness, favor
ing it, increasing it, confirming it, in sum, acting upon the party with intim
idating effect, then those elements contain the causal intervention of a 
third party in the party's anxiety, that is, a causa ab extrinseco and, to that 
degree, may result in invalidity of consent if the other two requirements of 
metus are met: gravity and unavoidability. 

Doubts have been expressed and even contradictory solutions pro
posed about whether to accept a threat of suicide or a threat made by a 
mentally unstable person as a causa ab extrinseco. The question was due 
to the interpretation of suicide-and a fortiori of threats of suicide-as an 
evil that in itself threatens the life of the person contemplating suicide, but 
not others' lives. It was also due to considering the threats of a madman as 
irrelevant because they arise from a cause that is not free and voluntary, 
although it is external. But, evidently, a rigid and formalistic conception of 
the requirement of an external, human and free cause may lead to absurd 
interpretations. The basic meaning of causa ab extrinseco is that the 
party's anxious state of mind has its causal origin in a different person. 
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For example, a person threatening suicide is not only trying to take his 
own life but at the same time-or with his threat-may also cause a sense 
of guilt about his action, or countless other grievous consequences, in the 
minds of others, who may suffer from fear of evil as effectively intimidat
ing coercion. If this should happen, it must be understood that the party's 
inner anxiety is not only intrinsic but also has a causa ab extrinseco. 
Cases of threats made by a mentally ill person must be treated in a similar 
manner. A marriage entered into under coercion imposed by a mentally ill 
person can never be considered valid for the sole and simple reason that 
the metus incutiens is not mentally fit. Case by case, it is necessary to 
look at the degree and nature of the inflictor's mental disturbance and at 
the possibility and likelihood of putting the threats into practice. An at
tempt must be made to verify the inflictor's effective capability of carrying 
out the threats, and the no less real possibility for a particular party to be 
intimidated by them. Since the requirement of unjustly instilled fear has 
been eliminated, it would be illogical to require that fear be "sanely" in
stilled. It is common knowledge that on occasion, precisely because of the 
type of mental disturbance and the inflictor's character, his threats may 
cause more fear, appear more threatening and more difficult to rational
ize, to avoid or revoke-because of the pathology of his internal "logic"
than threats made by a sane person, and they may therefore cause in
creased intimidation in the mind of the party. When that happens, it seems 
totally reasonable in such cases to accept that there is an ab extrinseco 
causality. 

The externality of metus also signifies that the causa ab extrinseco 
is a specific, identifiable and determinate cause. We are referring to both 
the inflictor and his coercive action. To put it another way, there is no 
metus if the specificity or determination of the intimidating threat or its 
external, human and free cause are so vague that it is impossible to iden
tify them as the causal origin of the party's fears. Cases of intimidation, 
that has a vague but real external cause, fall on the borderline. For practi
cal purposes, the most relevant are certain environmental contexts or sit
uations in which the party habitually lives, which the party cannot avoid 
without taking extraordinary measures and which pressure the party into 
feeling intimidated by the evils that may befall him if he does not behave 
according to the patterns expected of him by said environmental context 
and by virtue of which he is socially approved, accepted and integrated or 
reproved and rejected. 

In principle, it is to be hoped that any canonist, as an obvious point 
of departure, is able to accept that a part of the essential significance of 
c. 1103 lies in determining under which specific requirements fear is rec
ognized as a cause of invalidity. In cases of a vague, external cause, such 
as environmental contexts or situations that the party declares he has ex
perienced to the point of intimidating him, the essential point of departure 
on the norm of metus must be accepted. According to the norm, not every 
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situation or environment that causes invalidating fear can be simply con
strued as constituting a causa ab extrinseco , which, according to the text 
of c. 1103, is essential in order to move away from the irrelevant area of in
trinsic fear. However, now that this first rule of interpretation has been 
put forth, it is also fair to recognize that, under certain requisites, environ
mental contexts or situations of coercion may act as genuine external, 
human and free causes of fear. In most of these borderline cases, the 
canonist's doubt does not arise so much from the lack of exteriority in the 
environmental context or situation with respect to the party as much as 
from the vague nature of the human and free cause, that is, from its 
aspect as an anonymous cause. And since an intimidating effect derived 
from the forces of nature, from natural and inevitable events, is irrelevant, 
an anonymous cause may not a fortiori be deemed, strictly speaking, to 
be a free and human cause of fear. But for that very reason, the possib
ility of personifying a coercive environmental context appears to us to be 
the second rule of interpretation to resolve these borderline cases. To be 
relevant for the purpose of metus, an oppressive context or environment 
must be a human creation and not the result of natural or anonymous 
forces. The intimidating or oppressive aspects (threatening nature) of the 
context or environment must be identifiable, determinable, open to con
crete proof. Thus the purpose of the first effort in seeking evidence is to 
identify any intimidating aspects that can be seen in the context or envi
ronment. After the first objective in the process of proof is attained, it is 
important to remember that, to exist and to persist, a coercive social envi
ronment or context must embody and project a threat through the acts, 
gestures and behavior of certain persons. Those persons are the ones who 
in the end make and execute the threats of a collective environment. With
out specific acts, the threat of an abstract environment, which cannot in 
reality make or carry out threats, would vanish. 

Consequently, an oppressive collective environment intimidates 
through mediating agents. It often happens that those persons, in a spe
cific action, do not threaten because the actions that intimidate the party 
are not carried out for an individual's purpose but as a representative of or 
under the aegis of the collective environment or context. In an individual 
case the canonist tries to see if, during the process of the party's making 
up his mind in a threatening context or environment, there have been spe
cific and objective acts, behavior or gestures of one or more specific per
sons (external, human and free cause). Acts that even when they do not 
contain an actual personally proffered threat do at least for the party rep
resent thefree and human means of perceiving or confirming that envi
ronmental coercion really exists. Here is an example: "I personally have 
nothing against you; I even agree with you, not like what people think, but 
you know how it goes here and what will happen to you ...  if you don't get 
married and if it's not a Church wedding." To summarize: First, it must be 
demonstrated that the environmental situation or context is oppressive 
and, second, that there are specific and particular mediating agents of 
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collective coercion with respect to the individual's process of forming 
consent, such that through personified mediation, the context or atmo
sphere loses its nature as an anonymous cause of intimidation and may be 
deemed a free, human and external cause. 

The expression "etiam haud consulto incussum" of c. 1103 alludes to 
the intention of the incutiens agent. It was introduced definitively to en
able the admission of so-called indirect fear, which was not expressly rec
ognized in the text of c. 1087 of CIC/1917, although following the 
interpretation proposed by Gasparri for that canon, rotal jurisprudence 
had already been admitting it. 

According to the present text, fear caused ab extrinseco also in
cludes fear caused in a party when the purpose of the incutiens' threats is 
not intentionally and directly aimed at causing the party to enter into mar
riage. In so-called indirect or inconsultus fear, it is the party who inter
prets that the threat is made to force him specifically into marriage and it 
does not have to have been the incutiens ' express and direct intention 
when making the threat. Since it is irrelevant whether or not the external 
cause was a threat with the direct intention of forcing marriage, so long as 
there was a threat, it is also irrelevant whether or not the party is right or 
wrong in interpreting the marital purpose of the threat received provided 
that the party interpreted it as such and was forced to act because of it. 
Now that it has been established that the most important element is the 
party's subjective interpretation, it is not difficult to see that a psychologi
cal affliction suffered may be just as intimidating when, even though erro
neously, the party interprets the threat to be so as when the threat is 
indeed intended to force marriage. 

c) The victims unavoidable choice: "a quo ut quis se liberet, eligere 
cogatur matrimonium" 

The irrelevance of the fact that the external cause may inflict fear 
with or without the intent to force consent and the corresponding admis
sion of indirect fear as extrinsic fear means that the victim party is the 
great articulator of the nexus of causality for metus. The requirement of 
unavoidability referred to in the last passage in c. 1103 is especially im
portant. What is meant by the unavoidable nature of fear is that the power 
of f ear and distress inflicted on the party causes a new and subsequent ef
fect in his mind, namely the concept of an alternative forced upon him 
that is not free or spontaneous, of either suffering the evil or marrying; 
and an inner compulsion to choose marriage as a requirement to be free of 
the feared evils. Once the effect of the threat takes hold in the party's mind 
by a grave threat from a human, free and external cause, which is the first 
part of causality, it is again the party who establishes the second and de
fining part of causality. The party is the one who makes the assessment 
that he is obliged to marry to rid himself of the danger that threatens him 
and causes him to be fearful and the one who, for that reason, ends up 
giving his marital consent (a quo ut quis se liberet, eligere cogatur 
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matrimonium). Note that both the alternative that the party conceives 
and the choice of marriage are forced upon him. Doubtless they are acts of 
the party himself, but they are not sufficiently free acts. Thus it is said that 
in fear there is a certain degree of consent, but it is a flawed consent ( co
acta voluntas, voluntas est, sed coacta). Because marriage is unavoidable, 
the ultimate cause of the party's consent is fear (metus causam dans). 
The unavoidability requirement is an essential or vital part of invalidating 
fear because it represents the definitively causal nature of the fear en
dured. 

The fact that the choice of marriage as a forced and liberating solu
tion depends upon the party's subjective interpretation and not upon the 
interpretation of the inflictor, whose intention to wrest consent is no 
longer required by the present c. 1103, does not mean that the party's in
terpretation, because it is subjective, may be arbitrary, irrational, unrealis
tic or absurd. The subjective processes underlying the unavoidability of 
fear are causal and are applied by a capable individual who does not fall 
under c. 1095. Therefore, the subjective process by which the party is 
forced into the "marriage solution" needs to make some comprehensible 
sense-even though it may be in response to the party's subjective assess
ment or values that cannot be shared or that may not even be licit. This 
comprehensible meaning must make the genesis and culmination of the 
unavoidable causality of marriage to be objectively explicable, and always 
open to proof, at least proof by a confession. If within the party's inner es
timation that fear is unavoidable there were only irrationality or absurdity, 
a realistic basis of the causal nexus could not be established. The basis is 
the perception and then the choice of marriage as the solution to the dan
ger of evils-a choice made by an individual who is consensually capable 
and psychologically normal. And without a realistic basis for the un
avoidable nexus, we would have the marriage of a psychologically dis
turbed person, covered under c. 1095, or a marriage perhaps entered into 
with fear (concomitant and irrelevant), but not out of fear. 

However, from an absolute and objective point of view external to 
the party, it is not necessary for marriage to be the only way to avoid the 
evils feared. It suffices that in the subjective opinion of the party that it 
be the most effective solution for getting rid of the evils feared among the 
morally and relatively possible solutions for that particular party. How
ever, and this is the deciding factor, the choice of marriage as the most ef
fective solution for the party to free himself from the evil feared must 
contain a causal process that, in spite of arising from the party, is nei
ther irrational, unrealistic, arbitrary or absurd, but objectively and ex
ternally comprehensible, explicable and open to proof, at least proof by a 
conj ession. 
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5. So-called reverential fear 

a) Reverential fear is, in reality, a peculiar fattispecie or factual mo
dality of ordinary fear. Precisely because it is not an autonomous cause of 
invalidity with respect to vis or metus, the legislator does not expressly 
include reverential fear in the text of c. 1103 and makes the same regular 
requirements for it. Nevertheless, since it is frequently found in practice, it 
enjoys general acceptance and detailed descriptions in doctrine and juris
prudence. The basic element is that the inflicting person is also the party's 
superior. Because of being subordinate, the party owes obedience and re
spect to the higher-ranked person. In that context, the gravity, externality 
and unavoidability of fear are specifically evaluated because of the partic
ular coercive weight with which a threat made by a superior may intimi
date an inferior and force him to enter into marriage as a means of 
avoiding the threat. 

b) With respect to the external cause, it is above all necessary for the 
inflictor to hold an effective position of superiority that involves influ
ence, authority or a certain real power over the party. This privileged posi
tion of the incutiens need not have any institutional or juridical basis, that 
is, it need not be de iure, as is the case, for example, in the relationship 
between parents and children because of parental powers, between guard
ian and ward, or between ranks of the military, labor or professional hier
archies. It suffices that there be a de facto effective nexus of superiority
inf eriority, even though the relationship may be illicit, so long as it is not 
an occasional and escapable relationship, but sufficiently habitual, stable 
and inescapable to have a coercive effect upon the moment in life of the 
subordinate who is in the process of forming consent. 

We must remember that a superior-subordinate relationship forms 
an environmental context or situation that may affect a person's life and is 
sometimes essential, such as in family or professional military life. These 
total, closed, and biographical aspects of a hierarchical context are a real, 
objective element that acts by adding a strong and broad intimidating ef
fect to a threat made by a superior to a subordinate. Such intimidation 
may be apparently occasional and isolated, but it easily becomes a "per
manently coercive environment." Once a threat is proffered, in context it 
may grow to be a permanent intimidating effect, to a certain degree inde
pendent of any reiteration or even revocation of the threat. 

When the hierarchical context linking the inflictor to the victim con
tinues, weighing a revocation can be of value only if it is an express revo
cation and if it ensures that the inferior may act freely and with impunity, 
but such a guarantee and assurance should be assessed according to the 
subjective view of the party. If, in spite of revocation by the superior, the 
party continues to feel intimidated living in the hierarchical context and in 
the end marries because he feels marriage is the only way to stop the 

1427 



c. 1 103 Bk IV. Pt. I. The Sacraments VILADRICH 

danger of the superior's anger, very probably we should conclude that this 
is a case of reverential fear. 

c) For reverential fear, the degree of gravity has its own specifica
tions. At the very least, an inferior's fear of causing grave anger (gravis in
dignatio) in the superior is sufficient to deem fear grave and invalidating. 
It is thus a matter of recognizing the specific afflictive effect of enduring 
an unfavorable change in the attitude and disposition of the superior, and 
of seeing it as an especially burdensome and significant threatening evil 
for the subordinate. We can imagine the intimidating effect of severe and 
surly parents who are always irritated when their wishes are not obeyed, 
upon a child in the family unit. We can interpret as gravis indignatio any 
state of anger or upset in a superior that is the result of having his wishes 
disobeyed, that affects the future situation of the inferior, that precludes 
the positive effects of the treatment usually received (e.g., confidence, 
friendliness, sympathy or protection). The positive effects are replaced by 
onerous and afflictive treatment on the part of the off ended superior 
(e.g., silence and lack of communication, loss of favors, expectations un
fulfilled, humiliating or degrading treatment, failure to protect or def end, 
or any type of marginalization, revenge or punishment, including legal ac
tion, which is available to the superior just because he is the superior). 
The fact that gravity is specific does not mean that there need be no objec
tive basis and an equally grave subjective effect, as we shall see. 

The particular "codes" used in each type of relationship between su
perior and inferior to express the nexus between superiority and rever
ence must also be taken into account. Indeed, the codes specific to 
paternal-filial relationships are not the same as the codes typical of the 
professional or working world or of a military hierarchy. Even within each 
context there will be different nuances that may be relevant; for example, 
there are families in which the father's intimidating authority is exercised 
without great verbal force, with a simple imperative gesture, whereas in 
other families the intimidating intent requires more explicit and forceful 
messages than a simple request, even one made persistently, insistently 
and inopportunely. Gestures, signs and words spoken lightly that in an en
vironment of normal fear could not be described, not even relatively, as 
grave threats, in a context between a superior and an inferior may contain 
undoubted and sufficient gravity of intimidation. Consequently it will be 
decisive to determine whether the superior ( external cause) has intimi
dated the inferior with the danger of his grave anger by using the usual 
meaningful codes in his relationship of superiority and respect. Seen from 
this perspective, the jurisprudential assumptions extracted from the expe
rience of family codes, for example, serve as illustrations for other con
texts, where we have the examples of insistent and inopportune requests, 
severity, scorn, silence, denying the inferior a chance to speak, assignment 
of responsibilities to the inferior because he dared to contradict the supe
rior, who has lost his temper, etc. When the intimidating grav ity of the 
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anger demonstrated by the superior is evaluated, suspected subjective sit
uations of grave anger (suspicio metus) are particularly applicable to rev
erential fear, as is subiectiva existimatio on the part of the inferior. 

However, the subordinate's "fear"-in reality a prudent attitude-of 
saying the wrong thing or not pleasing sufficiently, if it cannot be causally 
connected to the rise of an effective grave anger in the superior and to the 
consequences thereof, would be irrelevant because it is intrinsic. Equally 
irrelevant is a mere wish to be obsequious, to please or praise the superior 
if there is no threat or danger of grave anger from the superior. But threats 
by the superior which by their very nature exceed grave anger and are 
grave evils in any case regardless of the fact that the inflictor is a superior 
(e.g., the threat of death, physical harm, slander, disinheritance, etc.) con
stitute cases of common fear, not reverential fear, in which the addition of 
the superior position of the inflictor increases the elements of common 
gravity and unavoidability. 

d) For the concept of reverential fear it is not sufficient to have a su
perior who has expressed grave anger at the risk of the party going against 
his will. It is essential that the party, as the inferior, feels that it matters, 
that it afflicts and disturbs him and that he is afraid of angering his supe
rior. Only in such a case is the feared evil the causal agent of reverential 
fear. Classification of fear as reverential is not based simply on a hierar
chical relationship, considered formally and abstractly ( a superior and an 
inferior); it requires that the link between superiority and reverential 
fear be effectively felt and experienced by the two persons involved. Thus 
it makes complete sense, for example when there is a danger of losing the 
love and affection of the parents if they are not obeyed, that it is per se a 
grave evil for children, who feel the loss of these ties much more than 
other evils, such as the loss of material goods, a loss which per se could be 
deemed as a grave evil in regular fear (as opposed to reverential fear). 

e) Since reverential fear requires no particular elements or different 
elements from those indicated in c. 1103 for regular or common fear, but 
requires only a specific weighing of the elements due to the nexus of supe
riority and reverential fear between the two persons, it is unquestionable 
that the elimination of the regular requirement of fear directly inflicted 
also favors reverential fear and makes it possible to assess it as invalidat
ing when the superior does not proffer threats with the direct purpose of 
forcing matrimonial consent from the inferior. 

f) On the other hand, as a sufficient minimum (the danger of causing 
grave anger in the superior), it is vital that the intimidating power of the 
superior's threats be based on elements derived from respect, depen
dence, subordination or reverential fear, actually experienced as such by 
the inferior. If not, there would be no way to explain the "reverential" ori
gin of the unavoidable choice of marriage. 
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Consequently, regarding the unavoidable nature of the choice, be
cause of a kind of anxiety and affliction that is due precisely to the situa
tion of respect and reverential fear, the inferior and subordinate person 
feels obliged to choose marriage as the means of avoiding coercion that 
affects only a subordinate and that consists of enduring a superior who 
demonstrates his superiority with anger and irritation towards the inferior 
who is annoying him. If the party were not in a position of subordination, 
the same threat could not have caused the specific intimidation or the cor
responding unavoidable choice of marriage to escape intimidation. Just as 
for common fear, for reverential fear it is again the party, now the subordi
nate or inferior, who subjectively expresses that his inner fears and un
avoidable choice of marriage were caused by reverential fear. 

6. Some indications regarding the proof of fear 

Both doctrine and jurisprudence agree that three objectives must be 
met in order to prove fear: the external fact of grave coercion; the internal 
fact of grave fear; and the causal relationship between coercion, fear and 
giving marital consent. All methods of proof licit in law are valid for this 
purpose, especially the confession of the parties, testimonial and docu
mentary proof, even expert testimony. In many cases, the coercive action 
of the inflictor may have been exercised so externally, manifestly and no
toriously by a third party that proof can be direct. But fear or grave dis
tress in the party is an internal phenomenon that strictly speaking admits 
of only indirect proof through the signs shown externally by the party out
wardly expressing inner anxiety and the gravity thereof. 

Similarly, the causality by which fear is suffered as the effect of coer
cion and which in turn causes the unavoidable choice of marriage is a 
nexus expressed within the party and therefore it is not possible to prove 
it by using direct evidence hence, the decisive importance of indirect 
proof, taken from assumptions and significant indicators, in causes of nul
lity due to metus. As examples we have behavior during the engagement 
period; any manifestation of affection between the two engaged persons; 
the codes of expression for objection or opposition to or rejection of the 
marriage by the party and by the specific family, social and work environ
ment; reactions during and immediately after the wedding, especially dur
ing the honeymoon; and finally, the development of a loving and happy 
atmosphere and habits or, in contrast, a bitter, sad, aggressive or depress
ing married-life scenario; the way in which separation occurred; and the 
reasons for the delay in charging nullity. 

Within the framework of these assumptions and indirect indications, 
aversion and lack of love must be weighed and proved. In jurisprudential 
tradition, the party's feeling of aversion towards marriage as an imposed 
way of life or aversion towards the other party whom he is forced to 
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accept, constitutes a presumption that consent was given through exter
nal coercion and fear, so grave as to overcome natural repugnance to
wards marriage or towards a candidate who was not freely chosen. 
Although aversion has great significance in the presumption of gravity and 
the inner causality of fear, it is not, however, a requirement imposed by 
c. 1 103 for evaluating invalidating fear. Therefore if it is lacking or plays 
only a small role in any given case, neither does it prove the impossibility 
of invalidating fear. Similarly presumptive or indicative elements, depend
ing upon the case, are proof of lack of love in a party who nevertheless en
ters marriage. Lack of love may be adduced as a significant indicator, 
together with other proof, if the earlier history of the party and the cus
toms of the family and the social climate lend importance to marrying spe
cifically for love; in other words, when it is otherwise inexplicable 
(without cause) and contradictory (inconsistent with his life and habits) 
that that specific person married with no love whatsoever for the other 
party, unless he felt coerced to do so. 

An important presumptive value, which has analogies with aversion 
and reflects the expected effects on the personality and nature of some
one obliged to live in a married condition who did not freely choose to do 
so, should be attributed to signs of sadness, bitterness and depression in 
general-not incompatible with episodes of aggressiveness. Equally im
portant are psychosomatic illnesses that the party has had or is suffering 
from now, especially from the very beginning of and throughout married 
life, and when temperament or psychosomatic disturbances are contradic
tory and inexplicable in comparison with the usual personality, character 
and psychosomatic state before suffering from fear. In addition to proof 
by confession and by testimony, psychological and medical experts may 
contribute important support to prove the underlying basis of intimidation 
in temperamental and psychosomatic changes and subsequent situations 
of depression, aggression, anguish or anxiety. At the same time, the spe
cific content of the essential duties and rights of marriage, referred to a 
specific case, produces a paradigmatic list of conjugal areas which needs 
to examine the devastating effects of that type of aversion, lack of love 
and temperamental and psychosomatic changes which have their specific 
origin in fear. 

7. Fear as cause of simulation 

As we have seen, fear suffered by a party does not always have the 
requisites indicated in c. 1 103 to be a sufficient cause of the invalidity of 
marriage. However, this perturbation of mind can vitiate the process of 
the elaboration of consent in a different way, that is, it acts as an impulse 
or motivational cause of simulation on the part of the party. 
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In the kind of fear defined by this canon, as above mentioned, there 
exists marriage consent which lacks the sufficient free will to be valid. But 
when fear, as a mental perturbation, acts to cause simulation then there is 
no inner consent, even though there is a voluntary decision to celebrate 
the external sign of marriage. The person resolves to free himself of the 
threat that distresses him by feigning marriage because he understands 
that the appearance created by the nuptial celebration, although simulated 
within, is the best way to stop coercion. In such a case, instead of achiev
ing the fearful victim's marital consent, coercion has achieved a pretense, 
the simulation that there is consent. 

In these cases, efforts to classify them and to establish proof should 
be centered upon the positive act of exclusion according to the usual cri
teria of proof in simulation (see commentary on c. 1101, no. 13). And proof 
of the fear suffered, which acted as the causa simulandi, should in no 
way be configured to the requirements of c. 1103 (they are not required 
here), but to the requirements of the motivating causes of simulated con
sent. It is not a question of attempting to prove that fear was strong 
enough to deprive consent of sufficient will so much as proving that fear 
was s trong enough to motivate a positive act of will: feigning marriage 
or excluding the marital bond, with its properties and ends, or the essen
tial rights and duties that derive there from. 

From a procedural point of view, since accepting and rejecting mar
riage are two contradictory attitudes, fear as an independent element and 
simulation should not be alleged cumulatively. Simulation should be pro
posed first, for it is a defect of consent; alternatively and subordinately, 
fear should be considered, for it nullifies only consent, although consent 
is assumed. 
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1 104 

Tit. VII. Ch. IV. Matrimonial Consent c. 1 104 

§ 1.  Ad matrimonium valide contrahendum necesse est ut 
contrahentes sint praesentes una simul sive per se 

ipsi, sive per procuratorem. 

§ 2 .  Sponsi consensum matrimonialem verbis exprimant; 

si vero loqui non possunt, signis aequipollentibus. 

§ 1 .  To contract marriage validly it is necessary that the contracting par
ties be present together, either personally or by proxy. 

§ 2. The spouses are to express their matrimonial consent in words; if, 
however, they cannot speak, then by equivalent signs. 

SOURCES: §1 :  c. 1088 § 1; SCHO Resp. ,  18 maii 1949 (AAS 41 [1949] 427) 
§2: C. 1088 §2 

CROSS REFERENCES: cc. 1057, 1101, 1 105, 1 106 

COMMENTARY 

Pedro-Juan Viladrich 

l. Manifestation of consent between the contracting parties 

This canon regulates the requirements for manifesting matrimonial 
consent by the parties so that their consent can be admitted as valid. To 
summarize, the requirements are, first, that the parties be present in the 
same place at the same time in person or by means of a proxy to represent 
them (cf. c. 1105), and second, that they use a proper and unequivocal ex
pression-words or equivalent signs-to externalize the joint intent that 
establishes the marriage intended by each party's inner act of will. Be
neath these simple requirements, however, there throbs a phenomenon of 
extraordinary importance for understanding marriage in fieri. 

A valid consent is a single act that has a complex structure. As an ef
ficient cause, consent generates the marital bond only when its various 
components work together: the inner will of the parties, persons capable 
according to law, and legitimate manifestation (c. 1 057 § 1) .  That obvi
ously means that each component by itself has no effect. Except for the 
parties' being capable according to law ( absence of impediments) and as 
concerns c .  1 104, we should point out that considered individually and 
separately, without legitimate "joint" manifestation, the inner will of each 
party does not have any efficient force to create the marital bond and can
not be confused with what is called "naturally sufficient consent, "  so im
portant for marriage to be valid. To put it in other words: manifestation of 
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consent by the parties is not a simple externalization of a consent that al
ready exists, but the creation, in palpable terms, of consent as a consen
sual unity arising from the fusion of two separate and complementary 
inner wills. The fusion process-without which there would be no effi
cient cause because each will, separately and alone, is irrelevant-takes 
place during what is called "manifestation" of consent, which, strictly 
speaking, is its first, only and unrepeatable epiphany. 

2. Formalization of consent between the contracting parties and the 
concept of "naturally sufficient consent" 

The expression "legitimate manifestation" contains two different or
ders of formalization, which act successively. The first is essential and in
dispensable; it is the exclusive communication by the parties, in a single 
act, of each one's individual will to give and accept each other as spouses. 
The act of "joining in consensual unity" is a new element that is not found 
in the inner will of either individual party. Therefore, when the parties 
manifest to each other their intention to marry, there is first a "joint or 
conjugal" act-the creation of the unique and unrepeatable consent or 
marriage in fieri. The act is exclusive to the parties, in a positive sense, 
because they are the only ones who can make the joint consensual com
munication and, in a negative sense, because no human power may supply 
this act that is proper to the two parties. It is an ab extrinseco communica
tion of two different and still separate acts of inner will that become "mat
rimonial consent." This single consent is the result of transforming two 
individual wills into one that establishes or institutes marriage and it is 
called "naturally sufficient consent." 

3. Consensual unity of marriage "in fieri" 

The presence of both parties in person or by proxy, at the same time 
and in the same place, and the use of words or equivalent signs if words 
are not possible, are the formal elements-person and his words-that 
best express the marital reality being established. The purpose of the for
mal elements is to emphasize that the unique marital bond is not caused 
by "two wills" that are merely exchanged, with each "contracting party" 
remaining subjectively independent as before. Instead, consent is seen as 
a single act that establishes the coajugal unity. When formed, consent is a 
"conjunction" or joining of the persons of the man and the woman in cre
ating "one will." The will of the "one we" is the patrimony of both parties 
in a sense that is deeper and more conjugal than each of their two wills 
that created one by their fusion. This means that the consensual nature of 
the parties' giving and accepting each other as spouses is not the same as 
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the mere structure of a contract. In the canonical concept, marital consent 
is not an exchange, for mutual benefit, of separate elements outside the 
parties, by two wills that retain their duality. In the joining of two persons 
in marriage, giving and accepting are the giving and acceptance of each 
other; that is why no one but they with their wills can give themselves to 
each other and accept each other. Obviously, a consensual origin is 
required for giving and accepting each other. But consent, as a joint com
munication between the parties' wills, with regard to the sexual comple
mentarity of their bodies, is something deeper. From the first moment, 
consent is the manifestation, the in fieri, of the two becoming one. The 
purpose, which is present in the nature of consent, is to become a new 
type of being in marital community as a state of life or in co-identical 
lives-una caro ( one flesh). The new type of configuration makes an exis
tential reality of the maximum union possible within the complementarity 
of man and woman: a union of persons by uniting their sexualized natures. 
The union is not only spiritual, but includes the different and complemen
tary sexual modes of their bodies. And this sexual complementarity de
mands a corporeal, visible and perceivable expression. The requirement 
of visible conjunction is precisely the essential heart of the phenomenon 
of manifesting consent as a joint communication between the spouses 
in fieri. In that sense, consent is the first "epiphany" of the new way of be
ing; it is the manifestation that establishes the new way of being. And in 
explaining its nature and effect, we find that consent or marriage in fieri 
is much broader than the juridical figure of a contract. Consent is a con
sensus, but not a contract. 

The two parties manifesting their wills in joint communication con
stitutes "the first marital consensus." Since it is manifested as a single 
joint consensus arising from an initial duality of their inner wills, it is, as 
an externalized act, a recognizable consent whose nature is to establish 
the bond, first between the parties and then, as a consequence, in the eyes 
of the Church. 

4. Distinction between formalization of consent between the 
spouses and the form of public recognition by the Church 

The other level of formalizing "legitimate manifestation" is the level 
where the qualified witness and the two ordinary witnesses act. But it is at 
this second formal level (cf. c. 1108 § 2) that the parties are asked to man
ifest their consent to each other; that is the first formal level, which is for 
the parties only, and their consent is received in the name of the Church. 
The joining of two wills into one is not the work of the qualified witness 
when asking for the manifestation. Strictly speaking, it is exclusively the 
work of the parties, and they formalize it by expressing their consent to 
each other. As a naturally sufficient joint consensus, their consent is 
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presented through the qualified witness to the public and to the ecclesial 
community for recognition. Through acceptance in the name of the eccle
sial community, the Church recognizes the consent made to each other by 
the parties as a marriage that is valid in the public social order of the peo
ple of God ( cf. c. 226). This second level of formalization is usually called 
"canonical form"; but it does not constitute a "naturally sufficient con
sent," which no human power can supply, but an act recognizing that the 
consent exists publicly in the ecclesial community. For that reason the 
specific form of public acceptance and recognition may be given or pro
vided in what is called "extraordinary form," without losing public accep
tance and recognition. Finally, this public form of acceptance could never 
operate without consent having been previously formalized at the first 
level. 

5. The legislator's purpose and requirements 

With regard to the requirements stated in § 1, for the manifestation 
of consent to be valid, the legislator requires that the parties be present in 
the same place and at the same time, either in person or by a proxy who 
represents them with a special mandate for that time and place. There
fore, we must consider the following forms to be ineffective manifesta
tions: letter, messenger, telephone, radio, audiovisual tape, fax, electronic 
transmission or any other long-distance means of communication in 
which the strictly direct and simultaneous personal presence of the par
ties is substituted or replaced by any type of support other than their di
rect words. Express personal representation by a proxy is not to be 
confused with the nonspecific intervention of just any third party or mes
senger, which is invalid. We must also consider to be null and void any 
manifestation of individual wills made by parties in different places or at 
different times without their being together to act together. The require
ments of personal presence ( or by express and special proxy) and of a 
joint act in time and place affect validity, although under positive law, and 
these requirements are also binding upon baptized non-Catholics, includ
ing those exempt from canonical form, for these elements are inherent in 
the expression of consent as a joint and marriage-establishing act.1 

As for the provisions in § 2 of this canon, we must make a distinction 
between validity and liciety. In the strict sense, for a manifestation of con
sent to be valid it is sufficient that it be jointly made by the parties with 
the unequivocal external signs that indicate they wish to marry one an
other. Specifically, a valid sign is one that can, according to the parties' 
own cultural code, unequivocally express that both have an affirmative 
will and what they will is marriage and not something else. For liceity, the 

1. Cf. SCRO, Resp., May 18, 1949, in AAS 41 (1949), p. 427. 
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parties must give consent in their own words orally expressed. It is not 
licit for them to have recourse to other equivalent signs unless a party, for 
any reasonable cause, cannot speak. This norm is also binding on parties 
who do not know the language of the qualified witness and vice versa; in 
such a case an interpreter is used (cf. c. 1 106). Finally, since in relation to 
c. 1057 this canon requires legitimate manifestation for consent to have ef
fect, silence can never be considered to be the equivalent, for it is neither 
an external nor perceivable sign of the unequivocal inner will to marry. 
Because it is not an unequivocal sign, if either party or both are silent 
there is no legitimate or valid manifestation of their consent. 
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§ 1 .  Ad matrimonium per procuratorem valide ineundum 
requiritur: 
1 ° ut adsit mandatum speciale ad contrahendum 

cum certa persona; 
2° ut procurator ab ipso mandante designetur, et 

munere suo per se ipse fungatur. 

§ 2 . Mandatum, ut valeat, subscribendum est a mandante 
et praeterea a parocho vel Ordinario loci in quo man
datum datur, aut a sacerdote ab alterutro delegato, 
aut a duobus saltem testibus; aut confici debet per 
documentum ad normam iuris civilis authenticum. 

§ 3.  Si mandans scribere nequeat, id in ipso mandato ad
notetur et alius testis addatur qui scripturam ipse 
quoque subsignet; secus mandatum irritum est. 

§ 4. Si mandans, antequam procurator eius nomine con
trahat, mandatum revocaverit aut in amentiam in
cideri t, invalidum est matrimonium, licet sive 
procurator sive altera pars contrahens haec ignora
verit. 

§ 1. For a marriage by proxy to be valid, it is required: 
1 ° that there be a special mandate to contract with a specific person; 
2° that the proxy be designated by the mandator and personally dis

charge this function. 

§ 2. For the mandate to be valid, it is to be signed by the mandator, and 
also by the parish priest or local ordinary of the place in which the 
mandate is given or by a priest delegated by either of them or by at 
least two witnesses, or it is to be drawn up in a document which is au
thentic according to the civil law. 

§ 3. If the mandator cannot write, this is to be recorded in the mandate 
and another witness added who is to sign the document; otherwise, 
the mandate is invalid. 

§ 4. If the mandator revokes the mandate, or becomes insane, before the 
proxy contracts in his or her name, the marriage is invalid, even 
though the proxy or the other contracting party is unaware of the 
fact. 

SOURCES: §1, 1° : c. 1089 §1, 4° ; CodCom Resp., 31 maii 1948 (AAS 40 
[1948] 302) 
§2: c. 1089 §1; SCDS Litt. circ. , 1 maii 1932; SCDS Litt. circ., 
10 sep. 1941 
§3: C. 1089 §2 
§4: C. 1089 §3 

CROSS REFERENCES: cc. 1057, 1071, 1104 
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1. Defining factors 

COMMENTARY 

Pedro-Juan Viladrich 

c. 1105 

For the manifestation of consent to be valid, both parties must be 
present in person at the same time and in the same place ( see commentary 
on c. 1104). There may, however, be various circumstances that prevent 
the parties, in spite of their nuptial plans, from meeting in person at the 
same time and place to give their consent according to the requirements 
of c. 1104. In those circumstances, for plausible pastoral reasons the legis
lator recognizes the right of either party or both to give their consent 
through a proxy who represents them at the marriage ceremony. But since 
manifestation of consent is a very personal act, in c. 1105 the legislator 
gives the minimum requirements for validity that must be met by the party 
giving the power, by the mandate or special power to represent the party, 
and by the proxy or person with the power. Any intervention by a repre
sentative or agent without all those requirements is considered null and 
void. 

2. Requirements to be met by the mandating party 

First, under § 1, only the party to be represented may designate his 
proxy and give him the specific mandate to give marital consent in his or 
her name. Under pain of nullity, no third party may substitute for the party 
in designating a proxy and granting the power. The contracting party is 
also the only one who can and should, for validity, designate the name of 
the specific person whom he wishes to marry. Naturally, it is not the proxy 
but the mandator, the principal, as the true and particular contracting 
party, who must meet the requirements of juridical capacity and qualifica
tions (absence of impediments and consensual capacity) necessary to 
enter into marriage. Given that the purpose is to enter into marriage, the 
proxy need not be of the legal age required for a general power of attor
ney; he need only be of canonical age for marriage. 

3. Requirements to be met by the designated proxy 

The legislator does not establish a specific list of qualifications to 
serve as proxy. Far from being an omission, the silence should be seen as 
a demonstration of the intent to facilitate as far as possible the capacity to 
serve as proxy. With regard to the validity of the power, although § 2 
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admits that a formal power recognized under civil law as a public docu
ment is effective, that does not mean that the canonical qualifications to 
be designated as proxy for giving marital consent are those required by 
civil laws. We should also remember that the consent that establishes the 
marital bond is consent of the mandator, because he is the real contract
ing party, and not consent by the proxy, who merely represents the manda
tor's will. It would therefore be incorrect to confuse the capacity to 
contract marriage with the capacity to be a proxy. Consequently, under 
canon law, any person may serve as proxy prov ided that he has sufficient 
judgment to represent the contracting principal giving his consent in the 
marriage act according to the requirements of c. 1104: physical presence, 
personally fulfilling his function, and using words or equivalent signs in 
unity of time and place. 

From the wording of c. 1105, it appears that the proxy may be a man 
or a woman, Catholic or not, a relative or not. For validity or for liceity it 
is not required that the proxy be of the same sex as the principal, although 
we feel that because it is an act of representation it is better that the 
proxy, if possible, be of the same sex as the mandator. For the validity of 
the act, § 1 specifies that the proxy has to be designated by the mandator, 
had received a special power to contract marriage with a specific person 
and has to personally fulfill his function. Thus the act would be null and 
void if the proxy were to act through a delegate or substitute, even if the 
mandator-contracting party gave him the power to do so.1 

Since manifestation of consent by the parties contains the creation 
of a joint consensus from two separate wills-the infieri-(see commen
taries on cc. 1104 and 1107), it is evident, although the text of the canon 
does not expressly address the question, that any type of power that might 
lead to self-contracting (that reduces manifestation of consent to be the 
work of the will of only one of the parties) is not admissible. If both par
ties use a proxy for their marriage, they cannot use the same person. And, 
when one of the parties grants a power, he cannot designate the other 
party as his proxy. 

4. Requirements for the validity of the mandate 

First: According to § 1, the power must contain a specific mandate 
to give the principal's consent and must also contain the personal identifi
cation of the other party and of the proxy. Thus a general and nonspecific 
power to enter into marriage is null and void; that is, a power that does 
not designate the specific person of the other party, that does not desig
nate the proxy by name or that leaves the choice up to the other party. 

1. Cf. CPI, Resp., May 31, 1948, in AAS 40 (1948), p. 302. 
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Second: Under § 2, the formal instrument that contains the special 
power must be personally signed by the principal and also by the parish 
priest or the local Ordinary where the power is granted or by a priest dele
gated by either of the latter, or by at the least two witnesses. A novelty in 
the current discipline is the admission of the validity of powers granted in 
a formal instrument recognized as authentic and reliable by local civil 
laws for granting a power, this serves as a substitute for the canonical in
strument. Current discipline thus admits three types of formal instru
ments: a) an ecclesiastical public document, signed by the principal and 
by the parish priest or the local Ordinary where it is granted or, otherwise, 
by a priest delegated for the purpose by the parish priest or the ordinary; 
b) a simple private document, signed by the principal and two witnesses; 
c) an authentic or reliable document conforming to the civil law of the 
place where it was granted and signed by the principal. In the specific 
case of Spain, an authentic document is governed by notarial legislation, 
under which it suffices to have the signature of the principal and of the 
notary-attorney, who certifies without witnesses required, unless the au
thorizing notary or any of the parties requires it or if the mandator does 
not read or write. 2 

Third: When the principal/party cannot write with his own hand for 
any reason, and for any formal instrument granting the mandate ( an eccle
siastical public document, a private or reliable civil document), § 3 re
quires that this circumstance must be indicated in the mandate, and 
another witness is required, who must also sign the empowering docu
ment. Otherwise, the mandate is not valid. 

5. Period of effectiveness and extinction: difference between 
insanity as a cause of extinction of the mandate, and consensual 
incapacity under c. 1095 

As it is known, in the manifestation of consent through a proxy, it is 
the principal's will (never the proxy's will since he only represents the 
principal) that really participates in the act of contracting marriage. This 
means that the marriage is perfected at the moment the proxy gives con
sent in the name of his principal; no subsequent ratification by the con
tracting party is required. Theoretically, the power is in effect for an 
indefinite period of time unless it was expressly granted for a specific 
term. 

With respect to the extinction of the mandate, § 4 states that if the 
principal revoked the mandate or became insane before the proxy acted in 
the name of the principal, the marriage would be null even if the proxy or 
the other contracting party did not know of the insanity. Note that when 

2. Cf. Act of April 1, 1939 and art. 180 of the Notarial Regulations of June 2, 1944. 
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this legal norm is interpreted, revocation or insanity here are considered 
as causes of extinction of the mandate ipso iure, but not as direct defects 
or flaws in marital consent. If the mandate has expired, even if the proxy 
or the other contracting party is unaware of the fact, still, the natural con
sequence of nullity of consent follows because consent was given by a 
proxy without a mandate. 

In cases of revocation, the mandate is extinguished as the first effect 
and the consent given without a mandate is null as the second and correl
ative effect. This is completely clear because the most direct cause of the 
extinction of a mandate is the voluntary withdrawal-revocation-of the 
power by the person who granted it. However, at first sight the question is 
not so clear with regard to the concept of insanity used in § 4 of c. 1105. 
Why use the term "insanity" ( amentiam) instead of simply referring to the 
elements of consensual incapacity in c. 1095? As we see it, here the legisla
tor is considering insanity as the cause of the extinction of the mandate 
and not as one of the causes of consensual disqualification listed in 
c. 1095. Logically, in the discipline covering marriages by proxy, the nullity 
of the marriage act that the legislator is now interested in regulating is the 
nullity caused by the invalidity or extinction of the mandate. Thus it is 
with good reason, when treating the causes of extinction of the mandate, 
that the legislator does not refer us to the defects or flaws of consent in
cluded in cc. 1095-1103. Granting a mandate and entering into marriage 
are very different juridical matters, even though the purpose of the man
date is to represent the contracting party in the manifestation of consent. 
Therefore we must differentiate between insanity as a cause of extinction 
of the mandate in § 4 of c. 1105 from the mental anomalies that can consti
tute defects of marital consent as provided in c. 1095, 2° and 3°. Conse
quently, insanity is interpreted to mean the loss of habitual possession of 
the sufficient use of reason necessary to grant the mandate. Since suffi
cient use of reason necessary to grant a mandate is the key to this concept 
of insanity, it follows that certain types of temporary mental illness or cer
tain psychic anomalies ref erring to the essential rights and duties of mar
riage could fall under nos. 2° or 3° of c. 1095; however, they do not 
constitute incapacity to grant the mandate and therefore they cannot be a 
cause of extinction of the mandate if the mental problem arises after the 
power is granted. By the fact that these anomalies do not constitute the 
cause of the extinction of the mandate, does not impede that they can be 
causes of marriage nullities based on consensual incapacity. For example, 
if-after granting the proxy and before the marriage ceremony-the prin
cipal suffered a psychosexual condition ( or had even suffered from it all 
his life), it would be perfectly possible for the mandate to be valid because 
the contracting mandator/principal was not insane under § 4 of c. 1105; 
but the marriage could be null due to the impossibility of assuming the es
sential obligations indicated in c. 1095, 3°. 
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Regarding proof, the revocation of the mandate does not demand to 
be done with the documental instruments and requirements proper to the 
valid formalization of the mandate. It is enough that the will has been re
ally revoked by the mandator and its revocation should be recognized in 
the external forum through any kind of proof accepted by law, including 
the revoker's statement. Insanity that befalls a party is also subject to the 
same general type of proof in the external forum using the normal means 
of proof under the law. In conclusion, it should be noted that if neither re
vocation of the mandate nor the principal's insanity can be proven, the 
marriage contracted would enjoy a presumption of validity under c. 1060. 
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Matrimonium per interpretem contrahi potest; cui tamen 
parochus ne assistat, nisi de interpretis fide sibi constet. 

Marriage can be contracted through an interpreter, but the parish priest 
may not assist at such a marriage unless he is certain of the trustworthi
ness of the interpreter. 

SOURCES: cc. 1090, 1091 

CROSS REFERENCES: cc. 1057, 1066, 1101, 1104, 1108 

C OMMENTARY ------

Pedro-Juan Viladrich 

The legislator admits manifestation of consent given with the help of 
an interpreter as valid and in this canon specifies the requirements for the 
interpreter's licit intervention. The interpreter's mission is to translate the 
words or equivalent signs of either or both of the contracting parties and 
of the qualified witness from one language to another so that all may un
derstand the request for and giving of marital consent that constitutes the 
joint communication (see commentary on c. 1104). In contrast to the man
date (see commentary on c. 1 105), the interpreter does not act in the name 
of an absent principal/mandator, does not represent the person or the will 
of a contracting party and therefore needs no special mandate or power 
whatsoever. Thus, anyone who has sufficient knowledge of the languages 
and is truthful may act as an interpreter. The interpreter must be capable 
of being a faithful translator of what the parties and the qualified witness 
say or express. There is nothing which prevents any of the common wit
nesses or even the qualified witness from lending their services to inter
pret the manifestation of consent. 

In contrast to the previous discipline (cf. cc. 1090-1091 CJC/1917), 
for licit assistance at a marriage that is to be celebrated with the help of an 
interpreter, the qualified witness needs no just cause or permission from 
the ordinary to assist. Nevertheless, the fact that the current text elimi
nates those prior requisites does not mean that an interpreter can be used 
without any reason whatsoever. Our understanding is that if among the 
contracting parties and the qualified witness there is a common language 
and if there is no other reason for calling on an interpreter other than mere 
triviality, caprice or stubborn arbitrariness on the part of one of the parties 
in using a language unknown by the other participants, then the qualified 
witness may refuse to assist under such unjustified circumstances. 
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Therefore, when there is reason to use an interpreter, the text of this 
canon, for liceity, prohibits the parish priest (the qualified witness) from 
assisting at the ceremony only when he has not ascertained the faithful
ness of the interpreter. The term "faithfulness" should be interpreted to 
mean that the interpreter is both truthful and competent so that, in the 
opinion of the qualified witness, the interpreter may fulfill his duty in a 
trustworthy manner. If the parish priest should come to a negative deci
sion and refuse to assist, administrative recourse to the ordinary may be 
sought. 
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Etsi matrimonium invalide ratione impedimenti vel de
fectus formae initum fuerit, consensus praestitus praesu
mitur perseverare, donec de eius revocatione constiterit. 

Even if a marriage has been entered into invalidly by reason of an impedi
ment or defect of form, the consent given is presumed to persist until its 
withdrawal has been established. 

SOURCES: c. 1093 

CROSS REFERENCES: cc. 1057, 1100, 1101, 1160, 1161, 1163 

CO MME NTARY ------

Pedro-Juan Viladrich 

Marital consent without defect or flaw, even though it was given by 
the parties in accordance with the requirements indicated in c. 1104, may 
be juridically ineffective due to a diriment impediment or a defect in ca
nonical form. Does this type of consent have any value? How long and 
under what circumstances is it valid? In this canon, according to the legis
lator, "consent given is presumed to persist until its withdrawal has been 
established." 

l. A "naturally sufficient consent" is a "consensus praestitus" 
according to the requirements in c. 1 104 for a valid 
manifestation 

First we should explain which consent is presumed to persist. It is 
the "consent given"-consensus praestitus-which, according to the req
uisites of c. 1104, contains the conversion of the two parties' wills into a 
joint and unified consent that is the visible sign ( sacramentum tantum) of 
the consent that establishes the bond (res et sacramentum). Conse
quently, a hypothetical contracting party's individual inner will that has 
not been formalized by legitimate manifestation between the two parties 
is not a consensus praestitus and does not enjoy the presumption of per
sistence established in c. 1107. Nor does a proposal to enter into marriage 
enjoy this consideration, not even if the particular proposal, communi
cated between the parties, is already a common proposal enabling the 
wedding date to be set by mutual agreement. To summarize, acts that take 
place in the sphere of motivating the nuptials, including acts of the will
even when shared-that move the biographical sequence along until the 
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parties are finally led up to the moment of entering into marriage, but 
which precede and are different from the act of contracting marriage, 
must not be considered as "given consent" (consensus praestitus). 

The reason is evident (see commentaries on cc. 1057 and 1104). The 
effectiveness of the marital bond, insofar as it is dependent upon the vol
untary contribution of each party, is caused by the one union of two inner 
wills that are formalized as one, in and by the perceivable manifestation of 
the parties to each other. This first joint or "conjugal" manifestation, be
cause it alone establishes the unique marital bond, is marriage in fieri. 

2. Presumption of persistence 

Although a marriage may be invalid due to an impediment or formal 
defect, this canon establishes a presumption that the consensus praesti
tus endures between the contracting parties as the joint decision that es
tablished the marital bond so long as consent is not revoked. However, the 
basis of this presumption must not be interpreted in terms of an act of au
thority designed to maintain the stability of the marital bond by creating 
"merely juridical persistence" of an invalid consent so as in this way to be 
able to cure initial invalidity authoritatively and avoid any resulting risk of 
the parties changing their minds if, without the presumption of persis
tence, they had again to give a "new" consent. When establishing the pre
sumption of persistence of the consent and when retroactively validating 
the marriage, this type of interpretation would place the legislator's action 
at the very brink of violating the principle of joint consent that governs the 
entire canonical marriage system and by virtue of which no human power 
may validly substitute for the true will of the contracting parties ("consen
sus . . .  qui nulla humana potestate suppleri valet" in c. 1057 § 1). Fur
thermore, this type of interpretation would favor understanding the 
persistence of consensus praestitus in terms of a merefictio iuris, that 
is, as "persistence only for juridical effects," rather than supported by the 
true state of the parties' will. But, persistence conceived as a fiction cre
ated by the legislator to better ensure, for the hierarchical authority, the 
stability of the institution of marriage, even though limited by its nature as 
a iuris tantum presumption, would involve an unusually restrictive inter
pretation of the requirements evidencing revocation and would require ex
ternal proof equal to or greater than proof of consent given and would 
ignore the fact that the contracted marriage was, in fact, invalid. 

In sum, the best interpretation of the persistence of consent in these 
cases is not an interpretation based on grave, authoritative pastoral rea
sons for the purpose of, on the one hand, imposing the maximum limitation 
on the conditions under which the parties could violate the principle of ir
revocability of consent by changing their minds, and on the other hand, fa
cilitating intervention by the ecclesiastical powers in a validation to 
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promote stability in marital situations and most importantly, the indissolu
bility of the bond. These reasons are not completely true, because the only 
irrevocable consent is an effective consent, not an invalid consent, and be
cause the only indissoluble marriage that can be ensured to be stable is a 
valid marriage, not one that is objectively null. Thus, only by forcing the 
sense of c. 1 107 can it be interpreted as a legislative manifestation of the ir
revocability of consent or as protecting the indissolubility of the bond. 

In reality, c. 1107 indicates quite the contrary. Instead of opposition, 
there is an extraordinary subjection to the principle of consensuality or 
joint consent. By presuming persistence, the legislator is recognizing the 
prevailing value of the consensual or voluntary element in comparison 
with the other components of a valid consent. According to § 1 of c. 1057, 
an effective consent results from a conjunction of the parties' will to 
marry, their juridical capability and legitimate manifestation. But in the 
final analysis, the discipline of impediments and canonical form is justi
fied in order to protect the nature of marriage and the social effects of the 
parties' joint will, which, as a voluntary and mutual act of giving and ac
cepting each other as spouses, constitutes the quidditas of consent. With
out this joint will to marry, the lack of impediments or validity of form are 
nothing; therefore the legislator cannot recognize "persistence" or the 
continued effectiveness of the contracting parties' capacity or the contin
ued effectiveness of mere canonical form. On the other hand-and this is 
what matters-when the parties truly had the will to marry, as demon
strated by their consent manifested according to the requirements of 
c. 1 104, then there is something real and sovereign (the quidditas of con
sent). It is so real and sovereign that their will can never be substituted by 
any human power but for the same reason it also cannot be ignored by 
any human power, especially when the authorities prevent its effective
ness by legitimately applying impediments or requiring canonical form for 
accepting the manifestation of their will. To summarize: If the parties ' will 
to marry cannot be substituted when this did not exist, then it cannot be 
ignored by any human power if it did exist. 

There we can clearly see the true spirit of c. 1107. This is a case of 
consensus praestitus prevailing as the voluntary element that the parties 
alone can provide for the bond to be effective. In comparison with imped
iments and form, the voluntary element is the quidditas of consent. Be
cause a real will to marry is the most important factor, the legislator must 
expressly recognize its sovereignty, which is two-fold. First, sovereignty 
requires recognizing the existence and effective power of consent when it 
has been formalized by its manifestation between the parties. This the leg
islator does by assuming "persistence" because there is a possibility that 
an impediment or formal flaw that impeded full effectiveness might cease 
or be dispensed and the effect be made retroactive to the initial moment 
of giving consent. The parties should not consent again as if their first and 
unrevoked will to marry were of no value. Recognition, expressed as an 
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assumption, endures indefinitely because, as is obvious, only the parties 
and not the legislator can will or not will to marry each other. Second, this 
exquisite recognition of the sovereignty of the parties' will also causes the 
legislator to recognize that either or both of the parties have the power to 
revoke their will to marry, as stated in c. 1107. Here the assumption of per
sistence ceases when it is proved that their will has disappeared. It is also 
accepted that if their will exists (presumption of persistence), it cannot be 
ignored, and that it cannot be provided when it no longer exists (accep
tance of revocation). 

3. Revocation and proof of revocation 

In order to perceive the authentic signs of revocation existentially 
and practically, we need to understand the meaning of "persistence" of the 
consent given. Persistence does not mean a psychological situation in the 
parties where they are continually reiterating their initial giving and ac
cepting of each other as spouses. It is not the "constant" repetition of a 
"transitory" act, such as the act of entering into a contract that makes it 
"persist." Rather it is quite the opposite; a persisting consent is a basic 
condition of the conjugal will of the "spouses." Let us take note that in 
contrast to the case of scientia aut opinio nullitatis (see commentary on 
c. 1100), here the parties are subjectively convinced of the validity of a 
bond that is, however, objectively invalid due to an impediment or formal 
defect. The parties who gave their consent without defect or flaw and who 
consider themselves married-while they are unaware of invalidity due to 
impediment or formal defect-are living in total acceptance of their iden
tity as spouses. This state of total acceptance, under which they see them
selves and are living as married to each other, is precisely "the persistence 
of consent," because this state is the particular effect in their psychologi
cal being and in the area of their vital behavior of having willed to marry 
and having effectively been married. The basic condition of seeing them
selves as spouses ("This is my husband," "This is my wife," "I am your hus
band," "I am your wife") is theoretically more or less compatible with a 
better or worse relationship in married life, with all the good and bad 
things that happen to spouses in their life together in a valid marriage. 

Therefore, revocation is the critical moment in conjugal identifica
tion, when either or both "spouses" show by their behavior or words that 
they no longer accept it. Revocation must be proved in the external forum. 
When in either or both of the "spouses" there is evidence of failure to ac
cept their identities as spouses, consent can no longer be assumed to per
sist without taking the risk of supplying it ab extra by an act of authority 
in the sanatio of the nullity. The objective existence of the risk of supply
ing consent is sufficient for the principle of real consensuality to make un
acceptable the continuity of the presumption of the perseverance of the 
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initial consent and, consequently, also the intervention of the authority in 
its retroactive validation. To prove revocation, therefore, it suffices to 
demonstrate that there are acts, words or behavior by either or both of the 
parties that contradict their initial acceptance of each other as spouses 
and lead the authorities to suspect that consensual will may be being sup
plied by the authorities themselves. We say that doubt suffices, because 
favor matrimonii in the case of doubt under c. 1060 is not applicable to 
this case of "persistence of consent." It is not applicable for the clear rea
son that here, in the case of c. 1107, there is not the least doubt of fact or 
of law that the marriage was contracted invalidly due to an impediment or 
formal defect. Since objectively there can be no doubt about the persis
tence of consent, the problem cannot be resolved in favor of the existence 
of consent, under c. 1060. 

The best proof of revocation is the express manifestation of revoca
tion by the revoking party when that party possesses the usual elements of 
credibility. If the party does not meet those requirements, both doctrine 
and jurisprudence, making use of precedents and casuistry, list certain 
cases as examples of acts and behavior that may indicate revocation of 
the persistence of the initial consent; for example, petitioning for an an
nulment, suing for divorce, or living more matrimoniali with another per
son. Both de facto or under canon or civil law, spousal separation is a 
strong presumption that initial consent has been revoked; but in any case, 
it is the true intention to revoke that must be heeded, for, in principle, it is 
not impossible for a person to choose separation specifically to be sure to 
maintain his condition as a legitimate spouse instead of choosing to bring 
suit for annulment or divorce. 

We nevertheless understand that, in case of doubt about the persis
tence of consent, when it is a case of a null marriage according to the fat
tispecie of c. 1107, consent should not be considered to persist when one 
party affirms that it has been revoked. When the parties are unaware of 
the impediment or formal defect that invalidated their marriage and if 
there is reason to believe that if they did know they would cease living to
gether or even bring suit for nullity, the authorities must not assume the 
persistence of consent under the supposition that it is an interpretive will. 
That is simply because it is the authority who performs this exercise of in
terpretative will, and the authority arbitrarily transfers it to the party's will 
in spite of contrary indications. An express refusal to renew consent by 
simple validation, yet continuing on in married life, is not a sign of the per
sistence of true marital consent. Rather it indicates a fornicating state of 
mind; therefore without applying rules iuris et de iure, in each specific 
case it is necessary to discover whether or not there is an authentic will to 
revoke. 

To summarize: In each specific and concrete case, the canonist must 
look deeply into the mind of the legislator of this canon, whose purpose is 
to recognize and scrupulously respect the true presence of marital will in 
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cases of invalidity due to an impediment or formal defect, but never to as
sume it through a merefictio iuris, never to supply it when the initial will 
no longer exists. In applying this canon to a specific case, the canonist 
must avoid either ignoring the true will of the parties or making the preju
dicial assumption that it persists when there are acts and behavior that in 
each individual social and biographical context indicate that their will is 
wanting. 
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CAPUT V 
De forma celebrationis matrimonii 

CHAPTER V 
The Form of the Celebration of Marriage 

§ 1 .  Ea tantum matrimonia valida sunt, quae contrahun
tur coram loci Ordinario aut parocho aut sacerdote 
vel diacono ab alterutro delegato qui assistant, nee
non coram duobus testibus, secundum tamen regulas 
expressas in canonibus qui sequuntur, et salvis ex
ceptionibus de quibus in cann. 144, 1 1 12 § 1, 111 6 et 
1127 § §  1-2. 

§ 2. Assistens matrimonio intellegitur tantum qui prae
sens exquirit manifestationem contrahentium con
sensus eamque nomine Ecclesiae recipit. 

§ 1. Only those marriages are valid which are contracted in the presence 
of the local Ordinary or parish priest or of the priest or deacon dele
gated by either of them, who, in the presence of two witnesses, as
sists, in accordance however with the rules set out in the following 
canons, and without prejudice to the exceptions mentioned in 
cann. 144, 1112 § 1, 1116 and 1127 §§ 2-3. 

§ 2. Only that person who, being present, asks the contracting parties to 
manifest their consent and in the name of the Church receives it, is 
understood to assist at a marriage. 

SOURCES: § 1: c. 1094; CodCom Resp. V, 25 mar. 1952 (AAS 44 [1952] 
497); SCCong Deel., 7 oct. 1953 (AAS 45 [1953] 758-759); 
LG 29; SDO 22, 4; PCIDSVC Resp. 2, 26 mar. 1968 (AAS 60 
[1968] 363); Seer. St. Resp., 21 maii 1968 
§ 2: c. 1095 § 1, 3°; CodCom Resp., 11, 10 mar. 1928 (AAS 20 
[1928] 120); SC 77; SCDF Resp., 28 nov. 1975 

CROSS REFERENCES: cc. 134, 144, 368, 515, 516, 540, 549, 1111, 1112, 
1116, 1127 
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COMMENTARY 

Rafael Navarro-Valls 

c. 1108 

1. The establishment of a substantial juridic form for the celebration 
of canonical marriage has its raison d'etre in a threefold necessity: that of 
suitably making a marriage public within the bosom of the ecclesial com
munity; that of clarifying the certain existence of manifested consent; and 
that of protecting the specific content of canonical marriage. In certain 
doctrinal sectors, it has been understood that the first two functions would 
be adequately safeguarded by simple civil form, postulating, in conse
quence, a canonization of civil form that would come to substitute for ca
nonical form, this becoming only necessary for liceity, not for validity. 

This tendency (which was not embraced in the CIC) does not con
sider that canonical form has a pedagogical function that is substitutable 
with difficulty by civil form. Effectively, juridical form, together with litur
gical form, has in canonical marriage a specific mission: that of conserv
ing and teaching the proper content that Christian marriage includes. 
Without the imposition of a form required for validity for canonical mar
riage, the specific characters of Christian matrimony (unity, indissolubil
ity, essence, etc.), little by little would become obscured from the vision of 
the faithful, making ecclesiastical jurisdiction practically inoperable upon 
them. Their raison d'etre rests on the necessity that the institution of mar
riage, in its juridic ordering, be adjusted to the requirements of natural 
and divine law. For the rest, in the theses that tend to de-formalize canoni
cal marriage, a paradox exists: one that pretends to substitute a formal 
structure of flexibility, which has already been proven, by another which 
has been super-formalized. With increasing frequency in civil marriage, 
formalism seems to set itself up as a protagonist. Civil marriage regulation 
does not understand clearly the extraordinary form of marriage without 
the assistance of the judge or the one who takes his place and does not 
comprehend dispensation of form.1 

2. The configuration of canonical marriage as a formal juridic act (in 
addition to consensual) has been a constant in the law of the Church since 
the 1563 publication of the chapter Tametsi from the Council of Trent 
(Session XXIV, Decree De reformatio matrimonii, chapter 1). This dispo
sition, which sets up a substantial juridic form that is required for validity, 
suffered some modifications in the Decree Ne Temere (August 2, 1907), 
and was substantially taken up by the CJC/1917 in c. 1094. In turn, c. 1108 
reaffirms the line initiated in 1563, placing the validity of marriage ( except 
the exceptions which are indicated) under the rule that, in the moment of 

1. Regarding this point, cf. R. NAVARRO-VALLS, "Formajuridica y matrimonio can6nico," in 
Ius Canonicum 14 (1974), pp. 67ff. 
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celebration, a parish priest, the local ordinary, a priest, or deacon, dele
gated by one or the other, must attend at the marriage, as must two com
mon witnesses. 

3. The assistance of a qualified witness is not an act of the power of 
jurisdiction; from which we know that the ordinary, parish priest, or dele
gate fulfill only the function of authorized witness who, together with two 
common witnesses, give publicity to the act. However, the presence of the 
qualified witness and two common witnesses in the moment of celebra
tion of marriage carry with them distinct characters. Thus, the first re
quires an active commission: he must solicit from the contractants 
external manifestation of their matrimonial consent, receiving it in the 
name of the Church. In this way, the indication of § 2 ( assistens matrimo
n io intellegitur tantum ... ) reaffirms the orientation of Ne Temere and 
the CJC/1917, by which the juridical effects are removed from surprise 
marriages, which were possible in broad interpretations of Tametsi, 
which required the simple presence of a qualified witness. Furthermore, 
even though the CIC has lifted the explicit mention that c. 1095, § 1,3°, 
CJC/1917 made, that the qualified witness not be compelled to his task to 
assist at the marriage by force or grave fear, no doubt remains that his as
sistance, for the validity of the marriage, must be free, not constrained by 
coercion, force, or fear. Precisely, in the preparatory works of the new 
Code, this reference was eliminated because it was understood to be "su
perfluous. "2 The presence of the common witnesses does not require a 
specific activity. For the rest, c. 1108 does not indicate what the required 
capacity is to witness on the part of these common witnesses, by which 
we understand that doctrinal and jurisprudential criteria, in which the use 
of reason and the capacity of sensitive perception of the marriage at 
which they assist is sufficient, remains in force. Their presence, in the 
end, has to be simultaneous with the qualified witness, morally and physi
cally. It is debated whether a formal presence is required, that is to say, 
with the intention to assist as witnesses at marriage. From the context of 
the canon it seems that, de iure condition, their presence alone is enough 
and the capacity to give witness to the existence of the marriage cele
brated before them, even though their presence, that of two common wit
nesses, is not free. In any case, jurisprudence has only indicated that the 
common witnesses must witness the giving of consent, being able, there
fore, to testify about the celebration of marriage. 3 

4. The sacred minister to whom by his own right requires assistance 
at marriages is the local ordinary or the pastor. Under the name of local 
ordinary, one must include those specified in cc. 134 and 368, with the ex
ceptions pointed out there: the Vicar General and the Episcopal Vicar. Be
cause the power of the Episcopal Vicar is circumscribed by the materials 

2. Cf. Comm 8 (1976), p. 37. 
3. Coram Abbo, February 29, 1968, in SRR Dec 60 (1978), p. 150. 
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expressly entrusted to him, he can only assist at marriages validly if this 
faculty was given to him. Pontifical Legates, as such, do not enjoy the ordi
nary power to celebrate marriages. Under the concept of pastor, in addi
tion to the one directly contemplated in c. 515, one would have to include 
the quasi-pastor (c. 516), the parish administrator (c. 540), the parochial 
vicar named in the case of the absence of the pastor ( c. 549), and members 
of the "parish team" ( c. 543), if the parish has been entrusted to a group of 
priests. 

Also able to assist at marriages by delegation are other priests who 
are not pastor of the place of celebration, as well as deacons. Even though 
the CJC/1917 did not make specific reference to these last, their express 
mention in c. 1108 is not, strictly speaking, a novelty, given that first 
Lumen gentium 29, and later Sacrum diaconatus ordinem 22, 4, enumer
ated, among the functions of deacons, that of assisting in the name of the 
Church at the celebration of marriages, and also blessing them, through 
delegation of the bishop or pastor. 

5. Paragraph 2 explains the technical sense with which the qualified 
witness is invested, in such a way that it becomes unnecessary, because it 
is understood, to repeat in the following canons the active sense that is al
ways implied by the assistance of the qualified witness. 

With respect to the exception that supposes the validity of the mar
riage in which the supply referred to in c. 144 is actualized, see the com
mentary on c. 1111. 
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1 109 Loci Ordinarius et parochus, nisi per sententiam vel per 
decretum fuerint excommunicati vel interdicti vel sus
pensi ab officio aut tales declarati, vi officii, intra fines 
sui territorii, valide matrimoniis assistunt non tantum 
subditorum, sed etiam non subditorum, dummodo eorum 
alteruter sit ritus latini. 

Within the limits of their territory, the local Ordinary and the parish priest 
by virtue of their office validly assist at the marriages not only of their sub
jects, but also of non-subjects, provided one or other of the parties is of 
the Latin rite. They cannot assist if by sentence or decree they have been 
excommunicated, placed under interdict or suspended from office, or 
been declared to be such. 

SOURCES: cc. 1095 § 1,1 ° et 2° , 1099 § 1,3°; CA 88 § 3; CodCom pro CIC 
Orientali Resp. 5 et 6, 3 maii 1953 (AAS 45 [1953] 313) 

1 1 10 Ordinarius et parochus personalis vi officii matrimonio 
solummodo eorum valide assistunt, quorum saltem alte
ruter subditus sit intra fines suae dicionis. 

A personal Ordinary and a personal parish priest by virtue of their office 
validly assist, within the confines of their jurisdiction, at the marriages 
only of those of whom at least one party is their subject. 

SOURCES: SCCong Instr. Sollemne semper, 23 apr. 1951, VI et X (AAS 
43 [1951] 563-564); Prns PP. XII, Ap. Const. Exsul Familia, 
35, 36 et 39 (AAS 44 [1952] 700); SCCong Instr. Per instruc
tionem, 20 oct. 1956, 98-109 (AAS 49 [1957] 158-159); SCB 
Instr. Nemo est, 22 aug. 1969, 38 et 39 (AAS 61 [1969] 633-
634) 

CROSS-REFERENCES: 

C OMMENTARY ------

Rafael Navarro-Valls 

1. Unlike the chapter Tametsi, which attributed to the proper pastor 
of the contractants competence to assist at marriage, the Decree Ne 
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Temere established the territorial criterion as that which delimited compe
tence, in such a fashion that the pastor or local ordinary were, by their of
fice, the only ones competent to assist at marriages celebrated within 
their territory. The CJC/1917 adopted an identical criterion, a criterion 
that, in its turn, c. 1109 captures. Even under the assumption in which, 
within the limits of their territory, there exists a personal jurisdiction 
( cf. c. 1110), they can validly assist at the marriages of those subject to 
such a jurisdiction, given that, in this case, the competence of the parish 
priest or local ordinary is cumulative with personal competence, except 
by express concession by the Holy See of the exclusivity to personal juris
diction. 

The classic example of personal jurisdiction is the military, which 
extends throughout Spain to all Army, Navy and Air Force soldiers, to stu
dents of the Academies and military schools, to their spouses, children 
and family members that live in their company, and to all of the faithful of 
both sexes, secular or religious, who faithfully serve for whatever reason 
or reside habitually in the quarters or dependent places of military juris
diction. This jurisdiction extends equally to minor orphans or to pension
ers and to military widows while they remain in this state. Also belonging 
to military jurisdiction are the members of the civil guard and state police. 

Personal jurisdiction also includes, in the hierarchical structure of 
the Church, personal prelatures. However, they only enjoy personal juris
diction to celebrate marriage if this faculty is granted to them in the docu
ment of their erection. 

For the rest, in Spain certain personal parishes exist, such as those 
of the Mozarabics of Toledo and for foreigners Santa Maria de Corticela of 
Santiago de Compostela. 1 

2. Although c. 1109 does not make express reference to this, it is un
derstood that the ordinary or parish priest only validly assists at marriages 
from the moment they take canonical possession of their offices. 

This same canon only establishes two limits to the general criteria. 
The first is that the exercise of the faculty to assist at marriages is condi
tioned insofar as the local ordinary or the parish priest find themselves in 
the valid exercise of their pastoral charge. Validity is excluded from mar
riages celebrated before the ordinary or parish priest suspended from 
their charge, excommunicated, or under interdict. The second limitation is 
that at least one of the two contractants must belong to the Latin Rite. If 
both belong to an Eastern Catholic Church, the specific norms of that 
Church apply. 

1. Cf. F.AzNAR GIL, "La nueva regulaci6n de la forma can6nica del matrimonio," in Curso 
de derecho matrimonial y procesal can6nico para profesionales delforo (Salamanca 1984), 
p. 213. 
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These last norms are covered in cc. 828 and following of the CCEO. 
Perhaps the most significant is that established in c. 828 for the marriages 
of Eastern Catholics, which have to be celebrated, in principle, with "the 
sacred rite before the Hierarch of the place or the local pastor or a priest 
to whom one or the other has given the faculty to bless the marriage and, 
at least, before two witnesses . . .  " As § 2 of c. 828 points out, "one under
stands here by sacred rite the proper intervention of the priest that assists 
and blesses." This does not signify that the priest of the Latin Church can
not receive delegation to celebrate these marriages, given that in c. 830 
§ 1, of the CCEO this possibility is expressly established: "the Hierarch of 
the place and the local pastor ... can give to priests of whichever church 
sui iuris, including the Latin Church, the faculty to bless a determined 
marriage within the limits of their territory." 
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1 1 1 1  § 1 . Loci Ordinarius et parochus, quamdiu valide officio 
funguntur, possunt facultatem intra fines sui territo
rii matrimoniis assistendi, etiam generalem, sacer
dotibus et diaconis delegare. 

§ 2 . Ut valida sit delegatio facultatis assistendi matrimo
niis, determinatis personis expresse dari debet; si 
agitur de delegatione speciali, ad determinatum ma
trimonium danda est; si vero agitur de delegatione 
generali, scripto est concedenda. 

§ I. As long as they validly hold office, the local Ordinary and the parish 
priest can delegate to priests and deacons the faculty, even the gen
eral faculty, to assist at marriages within the confines of their terri
tory. 

§ 2. In order that the delegation of the faculty to assist at marriages be 
valid, it must be expressly given to specific persons; if there is ques
tion of a special delegation, it is to be given for a specific marriage; 
however, if there is question of a general delegation, it is to be given 
in writing. 

SOURCES: § 1: c. 1095 § 2; CodCom Resp. V et VI, 20 maii 1923 (AAS 10 
[1924] 114-115); LG 29; SDO 22, 4; PCIDSVC Resp., 26 mar. 
1968 (AAS 60 [1968] 363); Seer. St. Resp., 21 maii 1968; PC
IDSVC Resp., 4 apr. 1969 (AAS 61 [1969] 348) 

1 1 12 

§ 2: c. 1096 § 1; CodCom Resp. VI, 20 maii 1923 (AAS 10 
[1924] 115); CodCom Resp. IV, 28 dee. 1927 (AAS 20 [1927] 
61-62) 

§ 1 .  Ubi desunt sacerdotes et diaconi, potest Episcopus 
dioecesanus, praevio voto favorabili Episcoporum 
conferentiae et obtenta licentia Sanctae Sedis, dele
gare laicos, qui matrimoniis assistant. 

§ 2.  Laicus seligatur idoneus, ad institutionem nuptu
rientibus tradendam capax et qui liturgiae matrimo
niali rite peragendae aptus sit. 

§ I. Where there are neither priests nor deacons, the diocesan Bishop can 
delegate lay persons to assist at marriages, if the Bishops' Conference 
has given its prior approval and the permission of the Holy See has 
been obtained. 
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§ 2. A suitable lay person is to be selected, capable of giving instruction to 
those who are getting married, and fitted to conduct the marriage lit
urgy properly. 

SOURCES: SCDS Instr. Ad Sanctam Sedem, 7 dee. 1971; SCDS Instr. 
Sacramentalem indolem, 15 maii 1974; SCDW Normae, 
dee. 1974 

CROSS REFERENCES: cc. 144, 1108 

COMME NTARY ------

Rafael Navarro-Valls 

1. Canon 1111 considers the possibility that, in addition to the quali
fied witness with ordinary power, others might assist with delegated 
power. It is good to point out that only the local ordinary or parish priest 
may grant delegation, including all of those considered under this title 
(see the commentary on c. 1108), as long as they are validly carrying out 
their office. Naturally, the delegation can only be granted for marriages 
celebrated within the territorial limits included in the power of the dele
gating official. 

2. In the matter of delegation, some variations of this form are intro
duced regarding the regulation of the CIC/1917. On one side, the personal 
ambit of the delegation is amplified; on the other, the rule surrounding 
general delegations for marriages is equally amplified. 

With respect to the first extreme, c. 1108 authorizes to receive dele
gation not only other priests, distinct from the parish priest of the place of 
celebration, but also deacons; in addition, c. 1112 admits the delegation in 
favor of laymen, under certain conditions. Certainly, the express mention 
of deacons and laymen is an innovation with respect to the CIC/1917, al
though it is not an innovation with respect to the general dispositions 
after the Code, or in light of particular express concessions granted more 
recently. 

The delegation in favor of laymen, a clear novelty in the framework 
of common law, deserves greater attention. In the preparatory works of 
the new Code, 1 the question was posed in 1970 upon discussing the possi
bility of extending to laymen the faculty of assisting at marriage by delega
tion. However, such possibility was initially set aside, adducing that 
extraordinary form adequately sufficed in the situation pondered. 

1. Cf. Comm 8 (1976), p. 40; and 10 (1978), pp. 92ff. 
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However, the question was posed again in the sessions of October 17-18, 
1977. On this occasion, the suggestion prospered, although the agreement 
was made that a canon would be redacted where this theme was expressly 
regulated. The definitive reason was the advice given to the SCSDW, 
which confirmed that for some years the faculty of delegating to laymen 
the ability to assist at marriage had been granted in some regions where 
priests were lacking. 

Thus, c. 1112 considers the type of delegation to which we have been 
referring. Considering the faculty to which § 1 alluded, only the diocesan 
bishop, not any ordinary or priest, can concede it, and always when the 
rest of the conditions are met. 2 

3. With respect to the widening of the regulation of delegations for 
marriage, unlike the CJC/1917, in which general delegation is only admit
ted in favor of cooperating vicars (to whom the Response of the CPI of 
July 19, 1970 made equivalent deacons assigned in a stable and legitimate 
form to a parish), c. 1111 admits delegation in favor of any priest or dea
con who, although not specified, has not been excommunicated, put 
under interdict, suspended, or declared to be such through a sentence or 
decree. In the drafting of the canon, the proposition that cooperating vic
ars or coadjutors should enjoy general delegated faculty for marriage 
within the limits of their parish was rejected,3 because such an extension 
could give rise to "useless conflicts." 

Canon 1111 concretely states that the validity of whichever kind of 
delegation (general or special) depends on whether the delegating power 
grants it expressly to a specific person. Thus, tacit and interpretive delega
tion are excluded, although it seems sufficient that express delegation be 
granted in an implicit manner. In its turn, the special delegation must be 
granted for a determined marriage, according to the way it is specified, at 
least, by those circumstances, and those that are clearly deduced from the 
marriage being dealt with. In the case of special delegation, it is unneces
sary that it be granted in writing. This is different from general delegation, 
which expressly requires this. A simple oral concession, therefore, is 
enough. 

4. With respect to subdelegation, relating c. 137 with the Reply of the 
CPI of December 28, 1927,4 those who have general delegation may subdel
egate without needing any special authorization from the first delegator. 
However, the delegate for a determined marriage may only subdelegate his 
power when he has express authorization from the delegating power. Suc
cessive subdelegations are null, except when they have been expressly au
thorized by the first delegator. 

2. Cf. regarding this type of delegation EM, art. 10. 
3. Cf. Relatio 1981 (Typis polyglottis Vaticanis 1981), p. 259. 
4. AAS 20 (1927), p. 61. 
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5. The fact that the sacred minister who assists at a marriage lacks 
proper power or delegation does not imply nullity of such a marriage. 
There exists in canon law a type of "safety valve" that impedes the nullity 
of marriage in these hypotheses. Such a technical expediency is the sup
ply jaculty to assist at marriage, that is to say, a derivation to marriage of 
the most ample figure of the supply of jurisdiction, that consists of the 
proper law, through a fiction, and given some situations, grants jurisdic
tion to whom this is lacking. 

To understand its application to marriage in the CIC, a brief refer
ence should be made to the terms of the question in historical law. Before 
the promulgation of the C/C/1917, doctrine and jurisprudence agreed that 
the figure of supply of jurisdiction was applicable to the cases of ordinary 
lack of jurisdiction to assist at marriage. The legal corpus of 1917 having 
been promulgated, the question was raised whether c. 209, which regu
lated the supply of jurisdiction in the cases of common error and probable 
and positive doubt, was applicable also to marriage, given that the assis
tance at marriage was not strictly an act of power of jurisdiction. The 
post-Codal jurisprudence, without entering the doctrinal discussion, fol
lowed the practice of the ancient law, and in sufficient suppositions of the 
celebration of marriage with formal defects, it applied c. 209. Successive 
declarations of the CPI ( especially those of December 28, 1927) endorsed 
this mode of jurisprudential procedure, dealing with the delegation to as
sist at marriages and the delegation of jurisdiction in an analogous man
ner, by which it reaffirmed the applications of the dispositions concerning 
ordinary power and delegated power to the form of marriage. On March 
26, 1952, the CPI positively clarified the doubt whether the prescriptions 
of c. 209 were applicable to the case of a priest who, lacking jurisdiction, 
assists at marriage. Posterior jurisprudence to the Reply of 19525 gave the 
following conclusions: a) in order that the supply by common error 
should come into play, it is required both that public fact induce the error 
and that the application of the supply redound to the general interest, that 
is, the supply should not operate in the case of having repercussions in the 
interest of a single marriage (his requirement was criticized by some doc
trine, adducing that the notion that common error for the public good 
could not be assimilated, given that the same c. 209 did not make express 
mention of that possibility); b) in order that positive and probable doubt 
should be the determining cause of the application of supply, it is not 
enough that the error should be provoked by negligence, ignorance, or 
lack of zeal, instead the existence of reasons that are not simply negative 
should be required, which would support the possibility of being in the 
possession of the power to assist at marriages. Furthermore, these 

5. Regarding this point: E. BAJET, "La forma matrimonial en la jurisprudencia," in Revis ta 
Espanola de Derecho Canonico 103 (1980), particularly pp. 175-182. 
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reasons have to be solid, though not necessarily so firm that they should 
exclude all possibility of error. 

At this point, after a series of vacillations in the process of elabora
tion of the CIC, this brings together the application to marriage of the sup
ply of jurisdiction through a double remission: the first, from c. 1108, § 1, 
to c. 144; the second, of c. 144, § 2, to c. 1111, § 1. 

6. The result of this double remission is that in the hypothesis of 
common error of fact or of law as much as in positive and probable doubt 
of law or of fact, the Church supplies the faculty to assist at marriages, as 
much in the case of defect of ordinary power as in that of delegated power 
except in the case that the qualified witness be a layman who acts accord
ing to the circumstances contemplated in c. 1112. 

a) The first hypothesis in which supply operates is the case of com
mon error concerning the power the qualified witness has to assist at mar
riage. The most satisfactory interpretation, as much in the light of the 
rationale of the Code as in its doctrinal derivations, is to understand that 
to figure out if common error exists, it is enough to evaluate three things: 
that competence was lacking to the sacred minister, that a public or noto
rious fact was given that seems to attribute competence to whom it was 
lacking and that this fact was in itself apt to induce error. In this respect, 
the act of convincing that the sacred minister possesses competence does 
not arise only by an express annunciation of this supposition but instead, 
as happens in many cases, the act of convincing precedes from other fac
tors, principally ignorance. Thus, when a priest presents himself vested in 
liturgical clothes to assist at marriage, in general, those attending, judge, 
whether he has it or not, that he has competence to assist. From this, it 
follows that in normal circumstances in the celebration of marriage, in the 
Church having published banns and matrimonial expediency, the supply 
of jurisdiction always exists both because it is a common error of fact (the 
priest coming out dressed and disposed to assist at marriage is a fact capa
ble of inducing error) and of law, because the majority of attendees would 
think that he possesses the faculty to assist. Only in a secret marriage or 
one celebrated before few witnesses or outside the church might one 
think that the supply of the faculty to assist was absent. 6 

b) In another order of things, common error can be determined not 
only with regard to material competence, but also with regard to territo
rial competence. That is to say, the determination of error can turn on 
whether a determined place belongs to the territory of the parish, in which 
case the error also affects those who possess competence to assist at mar
riage by reason of office, as well as by delegation. 

6. Cf. J.M. GONZALEZ DEL VALLE, Derecho matrimonial can6nico segun el C6digo de 1983 
(Madrid 1983), p. 109. 
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c) If the case of common error refers to the lack of knowledge that 
the holders of the function have regarding the incompetence of the assist
ing minister, the second hypothesis upon which this supply operates is 
that case, positive or probable doubt, in which the proper assisting minis
ter does not know if he is competent to celebrate the marriage. In virtue of 
c. 144, he could always assist at marriage if he is in a situation of positive 
or probable doubt. By positive doubt, one understands that which is ac
companied by arguments that give some foundation to sustain the under
standing that he has faculties to assist. The probability of doubt refers to 
said arguments, which have to be solid. Without a doubt, and as Gonzalez 
del Valle 7 observes, the marriage is not made null because the case of 
probable and positive doubt is not given, since normally the hypothesis of 
common error would come into play. 

7. Ibid. , p. 130. 
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1 1 13 Antequam delegatio concedatur specialis, omnia provi
deantur, quae ius statuit ad libertatem status compro
bandam. 

Before a special delegation is granted, provision is to be made for all those 
matters that the law prescribes to establish the freedom to marry. 

SOURCES: C. 1096 § 2 

1 1 14 Assistens matrimonio illicite agit, nisi ipsi constiterit de 
libero statu contrahentium ad normam iuris atque, si 
fieri potest, de licentia parochi, quoties vi delegationis 
generalis assistit. 

One who assists at a marriage acts unlawfully unless he has satisfied him
self of the parties' freedom to marry in accordance with the law and, 
whenever he assists by virtue of a general delegation, has satisfied himself 
of the parish priest's permission, if this is possible. 

SOURCES: c. 1097 § 1,1 ° et 3° ; SCDS Instr., 4 iul. 1921 (AAS 13 [1921] 
348-349) 

CROSS-REFERENCES: cc. 1066, 1067, 1070 

COMME NTARY 

Rafael Navarro-Valls 

1. Because the duty and right to investigate the freedom of those to 
contract marriage is incumbent upon the pastor who is competent to as
sist at the celebration of marriage, c. 1113 requires that this investigation 
be done before special delegation is conceded. This is not required imper
atively in the case of general delegation, given that this would suppose a 
limitation that would constrain the general faculty obtained. Nonetheless, 
c. 1113 does not provide an invalidating clause: from this can be un
derstood that, if special delegation were conceded without an investiga
tion of the freedom to marry of those to contract marriage, this would not 
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necessarily nullify the delegation. It is helpful to keep in mind that, in the 
early drafts of this canon, the validity of the concession depended on this 
requirement. However, this invalidating clause was eliminated. 1 

2. On the other hand, one must not confuse the duty imposed by 
c. 1113 with the obligation established in c. 1114. The first determines 
when the pastor or the ordinary can licitly concede special delegation. 
Canon 1114 establishes when the person with the faculty to assist (proper 
or delegated) does so licitly. The general obligation that before the cele
bration of marriage one must determine with certainty that nothing op
poses the valid and licit celebration was established in c. 1066. Canon 
1114 establishes that it would be illicit for a minister to assist at a mar
riage unless he personally ascertains the freedom of the contracting par
ties. However, in the case of general delegation, the necessity to obtain the 
license of the pastor where the marriage is celebrated is mitigated, each 
time that the general faculty is actualized. This is done in order not to 
make excessively onerous the exercise of the obtained delegation. In any 
case, the license to which c. 1114 refers is conditioned for its lawfulness 
so that circumstances do not come together which would make the re
quest for this delegation difficult. 

1. Cf. Comm 10 (1978), p. 89. 
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1 1 15 Matrimonia celebrentur in paroecia ubi alterutra pars 
contrahentium habet domicilium vel quasi-domicilium vel 
menstruam commorationem, aut, si de vagis agitur, in pa
roecia ubi actu commorantur; cum licentia proprii Ordi
narii aut parochi proprii, alibi celebrari possunt. 

Marriages are to be celebrated in the parish in which either of the con
tracting parties has a domicile or a quasi-domicile or a month's residence 
or, if there is question of vagi, in the parish in which they are actually re
siding. With the permission of the proper Ordinary or the proper parish 
priest, marriages may be celebrated elsewhere. 

SOURCES: c. 1097 § 1,2° 

CROSS-REFERENCES: c. ll18 

C OMMENTARY ------

Rafael Navarro-Valls 

1. The CJC/1917 articulated a preference for celebrating marriages 
before the wife's parish priest, except in inter-ecclesial unions, where the 
preference in law was for the Church and parish priest of the man 
(c. 1097). However, c. l l15 does not repeat the preference due to the elim
ination of stole rites, as well as other considerations.1 Several consultors 
believed that it was advisable to grant spouses the freedom to choose 
where their wedding was to be held, and the consultors agreed that mar
riage should be celebrated within the proper ecclesial community. That is 
why the provisions in c. 1115 favor celebrating marriage in the proper 
community, while maintaining a certain freedom of choice for the couple. 2 

Therefore, for liceity, it is established that a wedding be held in the parish 
where one of the parties has his or her domicile or quasi-domicile or has 
resided for one month. If it is a question of vagi, the wedding is to be cele
brated in the parish where they reside at the time. 

A celebration elsewhere is conditional on permission from the 
proper ordinary or from the proper parish priest. This permission should 
not be confused with delegation, which is binding for the validity of the 

1. Cf. Comm 8 (1976), pp. 55-56; and 10 (1978), p. 91. 
2. Cf. F. AZNAR GIL, "La nueva regulaci6n de la forrna can6nica del rnatrirnonio," in Curso 

de derecho matrimonial y procesal can6nico para profesionales delforo (Salamanca 1984), 
pp. 228-229. 
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marriage when it is celebrated by a priest or deacon other than the parish 
priest or local ordinary. 

2. Before the CIC was promulgated, the CBS offered some guidance 
in this area (nos. 63-68) in the Ritual of Marriage. It recommended dis
suading couples from celebrating their marriage in certain locations for 
"vain ostentation or financial or other unjustifiable reasons." It also pro
vided that, apart from the general criterion established (parish where one 
or both have their domicile, quasi-domicile, or residence for one month), 
the marriage can also be held in the parish where they will establish their 
domicile after the wedding. 
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1 1 16 § 1.  Si haberi vel adiri nequeat sine gravi incommodo as
sistens ad normam iuris competens, qui intendunt 

verum matrimonium inire,  illud valide ac licite 
coram solis testibus contrahere possunt: 
1 ° in mortis periculo; 
2° extra mortis periculum, dummodo prudenter 

praevideatur earum rerum condicionem esse per 
mensem duraturam. 

§ 2.  In utroque casu, si praesto sit alius sacerdos vel dia

conus qui adesse possit, vocari et, una cum testibus, 
matrimonii celebrationi adesse debet, salva coniugii 
validitate coram solis testibus. 

§ 1. If one who, in accordance with the law, is competent to assist, cannot 
be present or be approached without grave inconvenience, those who 
intend to enter a true marriage can validly and lawfully contract in 
the presence of witnesses only: 
1 ° in danger of death; 
2° apart from danger of death, provided it is prudently foreseen that 

this state of affairs will continue for a month. 

§ 2. In either case, if another priest or deacon is at hand who can be 
present, he must be called upon and, together with the witnesses, be 
present at the celebration of the marriage, without prejudice to the 
validity of the marriage in the presence of only the witnesses. 

SOURCES: § I: c. 1098, 1 ° ; CodCom Resp. VIII, 10 nov. 1925 (AAS 17 
[ 1925] 583); CodCom Resp. I, 10 mar. 1928 (AAS 20 [ 1928] 
120); CodCom Resp. I, 25 iul. 1931 (AAS 23 [ 1931] 388); 
SCDS Resp., 24 apr. 1935; CodCom Resp. 2, 3 maii 1945 (AAS 
37 [ 1945] 149); SCDS Instr. Ad Sanctam Sedem, 7 dee. 1971 
§ 2: c. 1098,2° ; LG 29; SDO 22, 4; PCIDSVC Resp . ,  26 mar. 
1968 (AAS 60 [1968] 363) Seer. St. Resp., 21 maii 1968; PC
IDSVC Resp. , 4 apr. 1969 (AAS 61 [1969] 348) 

CROSS-REFERENCES: c. 1108 

COMME NTARY 

Rafael Navarro-Valls 

1. The extraordinary form of the celebration of marriage is a result of 
a historical evolution related to concrete pastoral needs, coupled with a 
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technical development that has not always been consistent with these pas
toral concerns. 1 

The Council of Trent had not formally addressed cases in which it 
was impossible to enter marriage in the form established in its Decree 
Tametsi, that is, before the parish priest and at least two witnesses. How
ever, the issue did not take long in being raised. In mission countries, 
there were few priests, and in certain places, religious wars occasionally 
made the attendance of a Catholic priest at a marriage very difficult. 

In the Netherlands, the Decree Tametsi was published in some par
ishes between 1566 and 1571. However, when these territories became 
Calvinist, Catholic priests were persecuted, which made it practically im
possible for Dutch Catholics to celebrate their marriages in the only way 
provided by Trent. Faced with these difficulties, canonists agreed that a 
positive law, such as that of Trent, could not prevail over the natural right 
of each person to enter marriage. When Rome was consulted, initial re
sponses in 1586 were opposed to allowing for exceptions to Tametsi, even 
for special cases. However, a Decree of the SCCouncil of September 26, 
1602 ( confirmed by the Pope in 1603) declared that Catholic marriages 
could be celebrated validly in the presence of two witnesses in regions 
without priests or with priests in hiding due to religious persecution. 

Therefore, although it was not recognized formally in any legal text, 
the extraordinary form was born with the 1602 Decree. Its authority was 
that of a Stylus Curiae, with practically a normative character. The ex
traordinary form could be used only in limited cases of the physical ab
sence of the priest. Subsequent particular norms were consolidating it. 

The Decree Ne Temere would comprehensively regulate the extraor
dinary form. It recognizes two extraordinary forms. The first required the 
presence of any priest and two witnesses, and one could resort to it in 
order to quiet one's conscience and legitimize children, when a betrothed 
party was in danger of imminent death and it was impossible for the com
petent parish priest or ordinary to attend. The second only required the 
presence of two witnesses, for cases when it was commonly and abso
lutely impossible to find a competent minister. However, it replaced the 
subjective element of an Instruction of 1863 (a prediction by the be
trothed parties themselves that the absence of the priest may last for a 
month) with the fact of the competent minister's absence for a month. 

Just before the promulgation of the CIC/1917, the extraordinary 
form could only be used by those for whom it was morally impossible to 
find a competent parish priest. The CIC/1917 did not make any substantial 
change to the preexisting legislation. It provided that there is only one 

1. Regarding this question, cf. H. WAGNON, "La forme extraordinaire du mariage 
canonique," in L'Annee canonique 15 (1971), pp. 557-575; I. MARTINEZ ALEGRIA, La forma 
extraordinaria del matrimonio can6nico: Origen hist6rico y regimen juridico vigente 
(Madrid 1994). 
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extraordinary form, consisting of the exchange of consent coram solis 
testibus; the attendance of a priest is not a requirement for validity. Dan
ger of death was described as encompassing cases when a person's life is 
in actual danger and, apart from these cases, it is not required that the ab
sence of the parish priest actually last one month. It is sufficient that the 
parties reasonably foresee that the absence could last a month. 

As the CJC/1917 did not directly refer to the case of a parish priest's 
moral inability to attend, disputes on this issue continued. In view of diffi
culties in interpreting c. 1098, on July 25, 1931, the CPI admitted that the 
case in which a parish priest, although he is physically present in his par
ish, cannot attend the celebration of marriage should be equal to his physi
cal absence. Subsequent statements confirmed this measure. In this way, 
through successive interpretations, the meaning and scope of the law were 
modified. Use of the extraordinary form was authorized in cases that were 
increasingly numerous, in which real need was replaced by the conve
nience of the spouses. It was not unusual for criticism of the system to 
arise as a result of abuses. 

2. Notwithstanding this criticism, c. 1116 is an exact copy of c. 1098 
of the CJC/1917, with one innovation relating to the intent to enter a true 
marriage. This was done because the practice of the previous system dem
onstrated paradoxical situations that should be prevented. Persons subject 
to the canonical form of marriage, finding themselves in the objective situ
ations described in c. 1098 of the CJC/1917, would celebrate civil mar
riages without the intention of entering a canonical marriage. This led to 
particular confusion if the civil marriage was later declared null due to a 
failure to observe the civil requirements and, at the same time, declared 
valid by ecclesiastical authorities applying c. 1098. As was noted, "They did 
not remain married as they ( civilly) intended, but they did remain joined in 
(canonical) marriage, which had not been consciously intended."2 

3. Canon 1116 demands a series of objective conditions for the valid
ity of marriages celebrated with the extraordinary form. 

First, there must be no competent qualified witness with proper or 
delegated power, or one must be unable to use this witness without seri
ous difficulties. The difficulty may be on the part of the parties or the qual
ified witness, and it may be due to either physical or moral impossibility. 
However, there would not be moral impossibility if the qualified witness's 
failure to appear were the corollary of an express canonical norm, such as 
C. 1085 § 2. 

The impossibility must be objective and personal. Objective means 
that the qualified witness's inability to appear must be due to actual 

2. J.L. YSERN, "El matrimonio can6nico insconcientemente contraido," in Apollinaris 49 
(1976) , p .  477. Regarding this problem, cf. also J. MARTINEZ-TORR6N, "La valoraci6n del 
consentimiento en la forma extraordinaria del matrimonio can6nico," in Revista Espanola 
de Derecho Canonico 117 (1984), pp. 431-458 . 
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circumstances, not false subjective assessments. If there is no objective 
inability, the marriage would be null.3 Personal inability is one that affects 
the couple, regardless of the circumstances that exist in the place or for 
other persons. It is sufficient that there be a relative inability, either be
cause the means that should be employed to overcome the difficulties are 
extraordinary for the parties in particular, or because the harmful conse
quences following the celebration of the ordinary form of marriage are 
grave from the perspective of view of the couple. 

The marriage may be celebrated in the extraordinary form before 
two witnesses only in cases of danger of death or absence of the qualified 
witness for one month. With respect to the danger of death, it is sufficient 
if it affects just one party to the union and its imminence is not necessary, 
if the danger is close, even if later occurrences refute this assessment. 
Therefore, danger of death in this context refers not only to a strict case of 
marriage in articulo mortis but other circumstances as well, either in the 
person of one or both parties (grave illness of which a fatal result is ex
pected) or situational ( dangerous trip with the possibility of a fatal acci
dent, imminent combat in battle, danger of shipwreck, etc.). The danger of 
the situation must be assessed according to human means of prediction, 
which is why a mistake in assessing the danger does not imply nullity of 
the marriage, except in situations of simulation or clear rashness. 4 

Apart from the danger of death, the marriage will also be valid and 
licit before only two witnesses if it is foreseen that the physical or moral 
inability to attend the marriage due to a lack of a qualified witness or seri
ous inconvenience for the betrothed parties in resorting to him or her will 
last for at least a month. As specified in the CPI, 5 the mere fact of the ab
sence of the parish priest is not sufficient: moral certainty that this ab
sence will last for one month is necessary. If one has reached this 
assessment prudently, the marriage will be valid, even if, before the end of 
one month, the qualified witness appears. The one-month time period is 
counted from the time everything is ready for the celebration of the mar
riage. 

4. Canon 1116 § 2 adds a purely exhortative clause: if another priest 
or deacon could be present, he must be called upon to attend the mar
riage, together with the witnesses. Whether or not this cleric attends, the 
marriage is valid, if it is celebrated before two witnesses. 

Regarding witnesses, no special conditions to be met are specified. 
Therefore, everyone can perform that function, if they have use of reason 
and can give witness to the celebration of marriage. 

3. Cf. coram MASSIMI, January 30, 1926, in SRR Dec 18 (1926), p. 18, no. 3. 
4. Cf. the sentences and commentaries re-printed in Monitor Ecclesiasticus 142 (1967), 

pp. 458ff. Also: SRR Dec 54 (1962), p. 422, nos. 8lff. 
5. Response, November 10, 1925, in AAS 17 (1925), p. 583. 
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1 1 17 Statuta superius forma servanda est, si saltem alterutra 
pars matrimonium contrahentium in Ecclesia catholica 
baptizata vel in eandem recepta sit neque actu formali ab 
ea defecerit, salvis praescriptis can. 1127 § 2 .  

The form prescribed above is to be observed if at least one of  the parties 
contracting marriage was baptized in the catholic Church or received into 
it and has not by a formal act defected from it, without prejudice to the 
provisions of Can. 1127 § 2. 

SOURCES: c. 1099 § 1 

CROSS-REFERENCES: cc. 1086, 1127 

C OMMENTARY 

Rafael Navarro-Valls 

1. After the amendment of c. 1099 of the CJC/1917 by the Motu prop
rio Decretum Ne Temere of August 1, 1948, 1 the obligation to observe the 
canonical form of marriage was determined by baptism in the Catholic 
Church or by conversion to Catholicism. This system remained substan
tially in force until the promulgation of the new CIC, except for amend
ments introducing provisions for mixed marriages that excluded the 
obligation ad valorem of the canonical form for marriages celebrated be
tween a Catholic and a baptized non-Catholic, provided that they are cele
brated in the presence of a sacred minister. 

2. Canon 1117 reaffirms the system described, but it excludes per
sons who abandon the Catholic Church by a formal act from observing the 
canonical form of marriage. The term used ( actu formali) requires thor
ough exegesis, because it is susceptible to varying interpretations that do 
not agree not strictly. From the preparatory work of the CJC,2 it can be de
duced that formal separation is not always equivalent to a public or notori
ous act of separation from the Catholic faith. Thus, the term public can 
include both formal defections from the Catholic faith and a separation 
followed by affiliation with another confession, such as a life that notori
ously conflicts with Catholic doctrine, without a formal act of defection. 
Therefore, those who have notoriously abandoned the Catholic faith are 

l. AAS 40 (1948), p. 305. 
2. Cf. Comm 8 (1976), pp. 54-56; and 10 (1978), pp. 96-98. 
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not always exempt from the canonical form of marriage, because c. 1071 
§ 1, 4° implicitly binds them. 

In addition, in the preparatory works of the CIC, the consultors also 
discussed3 whether persons who were educated extra Ecclesiam, without 
a formal act of abandonment of the Catholic faith, should be excluded 
from the obligation of the canonical form of marriage. It was decided not 
to use wording that would involve the addition of juridical consequences 
to acts that cannot be easily evaluated for juridical purposes, such as edu
cation extra Ecclesiam. Therefore, the expressionformal act should be 
strictly interpreted, to safeguard juridical security. 

Therefore, an irregular life, an education extra Ecclesiam, or a pub
lic departure from Catholic principles is insufficient to release one from 
the obligation of the canonical form of marriage. A public act that implies 
a formal departure from the Catholic Church is necessary, that is, an ex
ternal juridical act from which one may unequivocally inf er a formal de
parture from the Catholic Church. In any event, the problems that may 
arise from the exemption established in c. 1117 seem to demand an au
thentic declaration by the Holy See that definitively clears up any resulting 
doctrinal uncertainties. 4 

3. Having validly received baptism is insufficient for the obligatory 
nature ad valorem of the canonical form of marriage; the baptism must 
have been received in the Catholic Church. The obligation to canonical 
form still binds Catholics who enter marriage with non-baptized persons 
or with baptized non-Catholics. 

4. In short, observing the substantial juridical form of marriage is a 
requirement for the validity of the marriage for baptized persons who be
long to the Catholic Church, whether they enter marriage with each other 
or a non-Catholic. However, if a Catholic marries an Eastern non-Catholic, 
the canonical form of marriage is binding only for liceity, not for validity. 
The canonical form of marriage is not obligatory when non-Catholics 
marry each other or for persons baptized in the Catholic Church who later 
abandon it by formal act. 

3. Cf. Comm 8 (1976), pp. 59-60. 
4. For a good analysis of such difficulties, cf. R. RODRIGUEZ CHAC6N, "El acto formal de 

apartamiento del canon 11 17," in Revista Espanola de Derecho Canonico 46 (1989), pp. 557-
591 
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Tit. VII. Ch. V. The Form of the Celebration of Marriage c. 1118 

§ 1. Matrimonium inter catholicos vel inter partem ca
tholicam et partem non catholicam baptizatam cele
bretur in ecclesia paroeciali; in alia ecclesia aut 
oratorio celebrari poterit de licentia Ordinarii loci 
vel parochi. 

§ 2. Matrimonium in alio convenienti loco celebrari Ordi
narius loci permittere potest. 

§ 3.  Matrimonium inter partem catholicam et partem non 
baptizatam in ecclesia vel in alio convenienti loco 
celebrari poterit. 

§ 1. A marriage between Catholics, or between a catholic party and a bap
tized non-Catholic, is to be celebrated in the parish church. By per
mission of the local Ordinary or of the parish priest, it may be  
celebrated in another church or oratory. 

§ 2. The local Ordinary can allow a marriage to be celebrated in another 
suitable place. 

§ 3. A marriage between a catholic party and an unbaptized party may be 
celebrated in a church or in another suitable place. 

SOURCES: § 1: c. 1109 § §  1 et 3 
§ 2: c. 1109 § §  1 et 2 
§ 3: c. 1109 § §  1 et 3; OCM ch. III 

CROSS REFERENCES: cc. 530, 556, 844, 933, 1111, 1112, 1115, 1127 § 2, 
1205, 1214, 1219, 1223, 1225, 1226, 1230 

C OMMENTARY 

Ana Maria Vega 

Chapter. V of this title ends with mention of a series of issues affect
ing the lawfulness of marriages: the ones that establish the liturgical form 
of this sacrament ( cc. 1118-1120) and those that refer to its registry notifi
cation (cc. 1121-1123). 

The first of the canons making up this last part of the norms related 
to the form of marriage concerns its place of celebration. The Code sys
tematically distinguishes the territorial requirements ( c. 1115) from the re
quirements related to location ( c. 1118). Territorial requirements are 
treated in the context of the canons on the substantive juridical form, with 
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which they are intimately related, while the canonical criteria related to 
the incidental question of the place of celebration are considered later. 1 

Trent allowed marriage to be celebrated in any secular or sacred 
proper place, as long as it was celebrated with a solemn nuptial blessing.2 

Both the CIC/1917 and the CIC amended this provision, requiring that the 
celebration of the marriage take place in the church itself or before it. 
Since the first centuries of the Church, the demand that spouses express 
their will to join in the Lord in facie Ecclesiae3 has been understood in 
light of the fact that Christian marriage is a celebration of the Church 
community. 

The current canonical discipline on marriage is more flexible than 
the CIC/1917 with respect to the place marriage is to be celebrated, al
though the determining factor is the same in both the CIC/1917 and the 
CIC: the religious confession of the couple. However, because of ecu
menism, the CIC treats mixed marriages in a way similar to marriages be
tween Catholics. This is largely due to the influence of the Motu proprio 
Matrimonia Mixta, which specifies that the Church does not place mixed 
marriages and disparity of cult unions on the same doctrinal or canonical 
level, because "those who, even though they are not Catholic, believe in 
Christ and have duly received baptism, are established in a certain com
munion, albeit imperfect, with the Catholic Church."4 

1. Canon 1118 § 1 treats marriages between two Catholics, or a Cath
olic party and a baptized non-Catholic. Pursuant to the ecumenical princi
ples set forth above, the CIC, gives an identical juridical treatment to 
marriages between Catholics and mixed marriages. This significant shift 
in Catholic ecclesiology hails from the SCDF Instruction Matrimonii Sac
ramentum, which derogated from the requirement of the CIC/1917 
( c. 1109 § 3) that both mixed marriages and disparity of cult unions take 
place outside the church. 5 At present, the proclamation of the sacramental 
nature of marriage between any two baptized persons inspires the general 
criterion that provides for the celebration of marriage in a sacred place 
(c. 1205). 

The framework established by c. 1118 for the determination of a sa
cred place balances celebration of marriage in the proper community and 
freedom of choice for the betrothed parties. 6 

1 .  Cf. A.  BERNARDEZ CANT6N, Derecho matrimonial can6nico (Barcelona 1951), p. 19. 
2. Cf. F. BLANCO NAJERA, El c6digo de derecho can6nico (Cadiz 1945), p. 367. 
3. CBS, Ritual del matrimonio (Madrid 1971), prenot. 65. 
4. Cf. UR, 3; CBS, Ritual del matrimonio, cit., prenot. 17. 
5. Cf. MS, no. IV. 
6. Cf. F.R. AZNAR GIL, El nuevo derecho matrimonial, second ed. (Salamanca 1985), 

p. 441. 
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Several alternatives were suggested in the revision of the CIC, in
cluding celebration before the wife's parish priest, 7 celebration in the 
proper parish, and absolute freedom of choice of the place of celebration 
for the parties, without any obligation other than to communicate it to 
their parish priest. The consultors decided on an intermediate alternative 
that would guarantee prenuptial investigation and would favor "ut, quan
tum fieri possit, matrimonia in propria communitati paroeciali celebren
tur."8 Consequently, the mens legis is that marriages should be celebrated 
in the proper parish of the parties, unless there are causes that reasonably 
exempt them. 

Vatican Council II and the CIC vigorously stress the community na
ture of the parish in the particular church. Thus, the parish community is 
called to actively participate in matrimonial pastoral activity, given the 
deep ecclesial and community significance of this sacrament.9 Therefore, 
c. 530 indicates that attendance at the celebration of marriage is a func
tion especially entrusted to the parish priest, 10 although not reserved 
solely to him (cf. cc. 1111-1112). Marriages entered into between a Catho
lic party and a non-Catholic baptized party must be celebrated in the par
ish of the Catholic, unless a dispensation is granted according to c. 1127 
§ 2. In the case of vagi, the proper place is the parish where they reside at 
the time of the wedding. 

However, the obligation to celebrate marriage in a parish church 
should be understood within the broad spirit favoring free choice of the 
place where the marriage is to be held.11 Therefore, with permission from 
the local ordinary or parish priest, marriages involving a Catholic and a 
baptized non-Catholic may be held in another church (c. 1214) or oratory 
( c. 1223). The CIC has eliminated the distinction between public oratories 

7. Some consultors judged that "illam normam servari posse quin aliqua connexio cum 
quaestione iurium stolae implicetur; imo valde conveniens est si illa norma servetur quia in 
multis regionibus respondet moribus peculiaribus populi." Comm 8 (1976), pp. 55-56; 
ibid. 10 (1978), p. 91 .  

8. Cf. Comm 9 (1976), pp. 46-50; 10 (1978), pp. 91-92. 
9. "Since matrimony is ordered toward the increase and sanctification of the city of God, 

its celebration includes a communal aspect that advises the participation of the parochial 
community, either half or a little less than half of its members" (OCM (1990), praenot, 28). 
"The celebration of the sacrament of marriage requires not only the presence of the priest or 
deacon, who ask for and witness the consent of the spouses, but also the formed Christian 
community. Therefore, in addition to a narrow circle of family and friends the presence of 
the parochial community should be sought after." (CBS, Ritual del matrimonio, cit., prenot. 
65). Cf. FC 67; "Decreto de promulgaci6n del Directorio para la preparaci6n y celebraci6n del 
matrimonio de la Provincia eclesiastica de Granada, " May 22 ,  1990 ,  no .  3, in BO 
Interdiocesano para Andalucia Oriental 18 (1990), p. 323; "Decreto de promulgaci6n del 
Directorio de Pastoral sacramental del Obispado de Calahorra-Logrofio," September 15, 
1988, no. 185, in BO de la Di6cesis de Calahorra-Logroiio 129 (1988), p. 318. 
10. Cf. A. VIANA, "El parroco, pastor propio de la parroquia," in Ius Canonicum 58 (1989), 

p. 475; Comm 13 (1981), pp. 281 and 282; 14 (1982), p. 225. 
11. Cf. CBS, Ritual del matrimonio, cit., prenot. 67. 
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and churches ( c. 1188 § 1 and § 2, 1 ° CJC/1917). The concept of oratory is 
similar to that of the semi-public oratory (c. 1188 § 2,2° CJC/1917), and pri
vate oratories are called private chapels. The category of churches or ora
tories includes sanctuaries (c. 1230), cathedrals or hermitages, and 
churches or oratories of religious communities, if permission is obtained 
from the competent superior. 

Neither the CJC/1917 nor the CIC specifies what reasons could justify 
celebration outside of the parish church. Therefore, the local ordinary or 
the parish priest is to determine the appropriateness of granting the per
mission. Nevertheless, within the broad spirit favoring the free choice 
characterizing this provision, some "minimum restrictive criteria" are im
posed for the celebration of marriages in churches with which the parties 
have no connection.12 In this regard, the Spanish Bishops' Conference rec
ommends dissuading spouses from choosing to marry in a certain place for 
reasons of vain ostentation, or economic or other unjustifiable reasons.13 

Some Spanish dioceses have specific norms in this regard, specifying "that 
it should not be difficult to recognize reasons of devotion or family consid
erations that at times cause the faithful to celebrate their marriages in 
Churches other than the temple of their parish. Each diocese should de
velop criteria and norms for these cases in connection with the customs 
and peculiarities of each of them. The agents of pastoral activity positively 
avoid having possible abuses be consolidated or established in this area."14 

Through these restrictions, it is a question of ensuring that the cele
brations of the sacrament not become trivialized. In addition, it is an 
attempt to guarantee that the couple enter marriage with due prepara
tion. 15 The particular legislation of the Spanish dioceses stresses certain 

12. Cf. Normas diocesanas para la catequesis y celebraci6n del sacramento del 
matrimonio del Obispado de Salamanca, 1979, no. 8: "It is pressing that all rectors of non
parochial churches and those parish priests in whose churches, according to custom, 
celebrate marriages whose parties have no tie with them, carry out the existing norms and 
only for very special reasons (not for ostentation, nor novelty, nor considerations of luxury) 
accept from outside the parish spouses who have no tie with the community"; Normas 
diocesanas para la catequesis y celebraci6n del sacramento del matrimonio del Obispado 
de Badajoz, 1983, no. 24: " In those exceptions contemplated by the legislation of the 
Church, a restrictive criterion is employed, so as not to offend the sensibility of the faithful." 
p. 492; cf. "Orientacions sobre la celebraci6 del matrimoni en esglesias no parroquials," 
no. 10, in Bulleti de l'Arquebisbat de Barcelona 124 (1984), p. 67. 

13. Cf. CBS, Ritual del matrimonio, cit., prenot. 68, 69. In the exact same sense: Decreto 
de promulgaci6n del Directorio para la preparaci6n y celebraci6n del matrimonio de la 
Provincia eclesiastica de Granada, cit., no. IV, 4; Decreto de promulgaci6n del Directorio de 
Pastoral sacramental del Obispado de Calahorra-Logroiio, cit. ,  no. 185; Decreto de 
promulgaci6n del Directorio para la preparaci6n y celebraci6n del matrimonio del 
Obispado de Salamanca, cit., no. 8. 
14. "Decreto de promulgaci6n del Directorio para la preparaci6n y celebraci6n del 

matrimonio de la Provincia eclesiastica de Granada," cit., no. IV, 4. 
15. Cf. OCM (1990), praenot., 23: "It is agreed that the same presbyter prepares the 

spouses, says the homily, receives their consent and celebrates the mass." 
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particular restrictions.16 For example, in the Ecclesiastical Province of 
Oviedo, it is indicated: "In any event no priest should carry out the mar
riage of faithful from other parishes without having a letter of introduc
tion from the respective parish or parishes certifying that the criteria and 
provision of this Directory have been adequately complied with. These 
provisions must be taken into account by Chaplains of the Sanctuaries 
and the Rectors of the non-parish Churches."17 

Therefore, the exceptional nature that must characterize the celebra
tion of marriage outside of the parish church calls for the intervention of 
the local ordinary or parish priest. The permission granted should not be 
confused with delegation. While delegation is required for the valid cele
bration of marriage and granted to the priest who shall attend for the par
ish priest of the place where the spouses choose to celebrate it, the 
permission is required only for the licit celebration of the marriage in a 
place other than one's own and is granted by the parish priest or the proper 
ordinary. The delegation by the parish priest or by the local ordinary will 
only be necessary to validly carry out the marriage if the church or oratory 
is located outside of the territory of the ordinary or of the parish priest.18 

The competencies of the ordinary and the parish priest in this regard 
are cumulative and, when the Code positively allows a thing, no authority 
other than the Holy See can prohibit it, unless the Holy See gives other su
periors the faculty for it. Nevertheless, local ordinaries can prohibit mar
riages in lawfully-constituted oratories, because according to c. 1225, in 
oratories, "all celebrations may take place ... apart from those which are 
excluded by the law, by a provision of the local ordinary or by liturgical 
laws." 19 

16. Cf. "Decreto de promulgaci6n del Directorio de Pastoral sacramental del Obispado de 
Calahorra-Logrofio, "  cit., no. 1 82: "The same priests ought to guarantee the adequate 
preparation of the parties in such a way that does not concede them to those who have not 
the proper preparation"; "Normas diocesanas para la catequesis y celebraci6n del 
sacramento del matrimonio en el Arzopispado de Burgos," in BO del Arzobispado de Burgos, 
1986, nos. 36 and 37, 130 (1987), pp. 39, 40: "No priest should assist in a marriage of the 
faithful that proceeds in another parish without having a card of presentation of the parish or 
parishes in question which certifies that the diocesan norms for preparation and other juridic 
requirements have been completed. If this preparation has not been completed, the priest of 
the parish in question or the priest who is presiding will carry it through. Attention is called 
in this sense to those rectors of non-parochial churches and the guardians of sanctuaries or 
temples where there are frequent nuptial celebrations. " 

17. "Directorio Pastoral para la celebraci6n y preparaci6n de! Matrimonio de la Provincia 
Eclesiastica de Oviedo," 1982, no. VI, 7, in BO de la Di6cesis de Oviedo I (1982), p. 404. 

18. Cf. F. AZNAR GIL, El nuevo derecho . . .  , cit., p. 441. 
19. "La autorizaci6n la otorga el Ordinario a propuesta de los parrocos, que lo haran 

conjuntamente despues de estudiar las exigencias de la pastoral de la ciudad" ("Decreto de 
promulgaci6n del Directorio de Pastoral sacramental de! Obispado de Calahorra-Logrofio," 
cit. , no. 183); in an identical sense cf. "Instrucci6n de la Vicaria general de! Arzobispado de 
Valladolid acerca de la celebraci6n de bodas fuera de la propia parroquia y en templo no 
parroquial," November 1, 1991, in BO del Arzobispado de Valladolid, 1 1  (1991), p. 601. 
Cf. F. BLANCO NAJERA, El C6digo de Derecho can6nico, II, Cadiz 1945, p. 358. 
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A different issue concerns marriages celebrated in a private chapel. 
In these situations, under no circumstances may the parish priest autho
rize the marriage. Only the local ordinary is competent to grant this autho
rization (cc. 1226 and 1228). These phenomena would be included in 
C. 1118 § 2. 

In order to celebrate a marriage in a church or oratory that is not a 
parish church or oratory, outside the territory of the proper parish, is the 
permission granted by the proper parish priest referred to in c. 1115 suffi
cient, or is permission from the local parish priest ad quem necessary? 
The Code does not off er any criterion allowing a resolution of the doubt. 
Therefore, it devolves upon particular law to determine how to proceed. 20 

Any expenses incurred by these churches in celebrating these mar
riages shall be determined at the discretion of the respective parish priests 
or rectors. The liturgical service will only be free when the marriage takes 
place in the proper parish church. 21 

2. Marriages between Catholics and mixed marriages may be cele
brated elsewhere, if it is suitable or advisable (§ 2), with permission from 
the local ordinary. 

The Code has simplified this canon to a large extent, omitting the 
mention made by c. 1109 § 2 of the CJC/1917 regarding the celebration of 
marriage in private homes and churches or oratories of the seminaries or 
the religious. In these cases, the granting of permission by the ordinary 
was conditional on the exceptional nature or urgency of the case, exist
ence of a just and reasonable cause (e.g., due to the lack of another church 
where the marriage may be held or because it is impossible to go there, or 
because the chaplain was at the same time the parish priest and, if the mar
riage was held in the parish, the private community of the Mass would be 
seen that day). In addition, it was required that appropriate precautionary 
measures be taken so that the ceremony not spiritually prejudice or harm 

20. "In the archdiocese of Barcelona the priest of whom it is said Orientacions sabre la 
celebraci6 del matrimoni en esglesias no parroquials appears to be the same parish priest 
of one of the parties" cf. "Orientacions . . .  ," cit., no. 10, and also in Informaci6 a les parelles 
que es casen fora de la propia parroquia (Vicariat General), ibid. , p . 324 . At times, the 
diocesan norms do not bother defining these points of procedure , simply establishing instead 
that the parish priest has instructed the couple that "si el matrimonio ha de celebrarse en 
otra parroquia, dara la debida licencia a los novios y enviara al parroco del lugar donde 
hayan de casarse el resultado positivo del expediente y todos los datos necesarios para su 
inscripci6n y notificaci6n al Registro civil," "Directorio para la Pastoral del matrimonio en la 
di6cesis de Cuenca," in B. 0. del Obispado de Cuenca , 9 (1985), p . 98, 10a disposici6n 
(L.M. GARCIA, "La funci6n del parroco en la preparaci6n del matrimonio," in Ius Canonicum 
58 (1989), p. 539). 
21. Cf. "Decreto de promulgaci6n del Directorio de Pastoral sacramental del Obispado de 

Calahorra-Logrofto," cit., no. 183; "Instrucci6n de la Vicaria general del Arzobispado de 
Valladolid . . . ," cit. , p. 601 . 
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the young seminarians or religious. 22 Presently, some of these cases are in
cluded in the "oratories" mentioned in § 1 of c. 1118 

Canon 1118 only requires that the place be suitable. Private homes 
are not excluded23 and celebrations in non-Catholic churches or chapels 
mentioned in c. 933 under the term temples are included in this section. 
Moreover, for the granting of permission, a grave reason is no longer re
quired. It is left to the discretion of the local ordinary to grant or deny au
thorization for the celebration of marriage outside a sacred place. 24 

3. Marriages involving a non-baptized party may be celebrated in a 
church or in another suitable place, and no permission is required. 25 In 
principle, according to the ratio legis of this canon, the celebration must 
take place in the parish church of the Catholic party; however, this is not 
compulsory, so any church may be selected for the celebration. 

The wording of this norm is more positive than the parallel canon in 
the CJC/1917 (c. 1109 § 3). The current norm is broad and generous 
enough to allow its adaptation to the needs of the faithful and to fruitful 
matrimonial pastoral activity. 26 Nonetheless, some authors believe that 
the indeterminate nature of the provision leads one to believe in the need 
to have the issue regulated by particular law or a decision of the ordinary 
in each case.27 

22. Cf. F. BLANCO NAJERA, El c6digo de derecho canonic, (Cadiz 1945), p. 367. 
23. Cf. Comm (1978), p. 104, c. 329 §2. 
24. Cf. ibid. The new Rite of Marriage established that "Among peoples where the 

marriage ceremonies customarily take place in the home, sometimes over a period of several 
days, their customs should be adapted to the Christian spirit and to the liturgy. In such cases 
the conference of bishops, according to the pastoral needs of the people, may allow the 
sacramental rite to be celebrated in the home" (OCM (1990), praenot., no. 18). 
25. Cf. Comm (1978), p. 237, c. 1073 §1 .  
26. As MM had pointed out, "the canonical discipline on mixed marriages cannot be 

uniform and that it  must be adapted to the various cases in what pertains to the juridical 
form of contracting marriage, its liturgical celebration, and, finally, the pastoral care to be 
given to the married people, and the children of the marriage, according to the distinct 
circumstances of the married people and the differing degrees of their ecclesiastical 
communion." Cf. F. AZNAR GIL, El nuevo derecho matrimonial, cit., p. 442. 
27. Cf. A. BERNARDEZ CANT6N, Compendia de Derecho Matrimonial can6nico (Madrid 

1988), p. 203. The CBS, in the Orientaciones para la celebraci6n de matrimonios entre cat 
6licos y musulmanes en Espana, March 1988, no. 5, reproduces c. 1118 §3 when referring to 
the canonical celebration of these marriages. 
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1 1 19 Extra casum necessitatis, in matrimonii celebratione ser
ventur ritus in libris liturgicis, ab Ecclesia probatis, 
praescripti aut legitimis consuetudinibus recepti. 

Apart from a case of necessity, in the celebration of marriage those rites 
are to be observed which are prescribed in the liturgical books approved 
by the Church, or which are acknowledged by lawful custom. 

SOURCES: c. 1100; SC 78; SCR Resp. V, nov. 6, 1925 (AAS 18 [1926] 22-
23) 

CROSS REFERENCES: cc. 2, 834, 837, 838, 841, 844, 846, 1063 § 3, 1127 
§ 3, 1068, 1116 § 1 

COMME NTARY ------

Ana Maria Vega 

Christian marriage, like all the sacraments, is a liturgical act glorify
ing God in Christ and in the Church.1 For this reason, the magisterium has 
insisted that Christian marriage normally demands a liturgical celebration 
that expresses the ecclesial and sacramental nature of the conjugal cove
nant between baptized persons (FC 67; c. 1063 § 3). John Paul II has 
stressed the demands derived from the spiritual riches contained in every 
matrimonial liturgical celebration. Because marriage is a sacramental ges
ture of sanctification, it demands that the celebration be valid, appropriate 
and fruitful. Since it is a symbol, the celebration must constitute a procla
mation of the word of God and a profession of faith of the community of 
believers. Since it is a sacramental gesture of the Church, the celebration 
must be binding on the community through full, active, and conscious par
ticipation ( cf. FC 67). 

Almost without modifying what was provided by the C/C/1917 
( c. 1100) in this regard, c. 1119 discusses the liturgical form of marriage. It 
establishes the obligation to observe the liturgical rites lawfully approved 
by the ecclesiastical authority or introduced by lawful customs. It is worth 
noting that this norm contains a formal order to observe the norms con
tained in liturgical books,2 to the extent that their observance is obligatory 
for liceity, unless it is a case of urgent necessity. This demonstrates that, in 
the celebration of marriage, what concerns the liturgical form and what 
concerns the canonical form cannot be entirely separated. 

1 .  Cf. FC 56; CCE, 1631. 
2. Comm 8 (1976), pp. 66-68. 
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Taking into account the matrimonial liturgical norms,3 the 1990 OCM 
provides the following: 

a) In the case of marriage between two Catholics, the celebration 
will normally take place during Mass.4 In this celebration, there are sev
eral elements, including the liturgy of the Word, the consent of the parties, 
the prayers in which God's blessing on the husband and wife is invoked, 
and the Eucharistic communion of both spouses. To this may be added the 
blessing and imposition of the rings, the blessing of the coins and the reci
tation of some prayers. 5 

b) In marriages between a Catholic and a baptized non-Catholic, it 
should be determined whether the non-Catholic spouse is an Eastern non
Catholic or a member of another Church or ecclesial community. In the 
first case, the marriage may be celebrated during Mass, and the Eastern 
non-Catholic spouse can be admitted to Eucharistic communion.6 In the 
second case, the celebration of the marriage will normally take place out
side of the Mass, in the structure of a celebration of the Word. 7 In some 
cases, the local ordinary may admit permit a celebration during Mass, ob
serving c. 844 on communicatio in sacris. 8 

c) In the case of a marriage between a Catholic and a non-baptized 
person, the celebration will take place outside of Mass, because the cele
bration of the Eucharist expresses the fullness of profession of faith and 
ecclesial communion. 9 

In special situations (e.g., for catechumens when they marry each 
other or a non-baptized party), it may be advisable to celebrate the mar
riage through a special rite10 or within the liturgy of the Word. The celebra
tion of liturgical ceremonies is not allowed for persons who seek to 
establish an irregular union, especially the divorced or remarried (FC 84).11  

This canon, by virtue of the provisions of SC (nos. 37-40, 63b), also 
contemplates the possibility of adapting the Roman Ritual to the customs 
and needs of each region. 12 The Code addresses this in c. 1120, which has 
no precedent in the CJC/1917. 

3. Cf. SC, 77-78 and Motu proprio Sacram Liturgiam: AAS 56 (1964), p. 119; Instr. para 
la aplicaci6n de la Const. sobre Sagrada Liturgia, October 26, 1964, in AAS, 56 (1964), 
p. 142; FC 57. 

4. Cf. CCE, 1621; FC 57; OCM (1990), praenot., 29. 
5. Cf. OCM (1990), praenot., 35, 38; CBS, Ritual del matrimonio (Madrid 1971), prenot. 

42-62. 
6. Cf. OCM (1990), praenot. ,  45-78. 
7. Ibid. , 79- 117. 
8. Cf. OCM (1990), praenot., 36; CBS, Ritual del matrimonio, cit., prenot. 18, 57; MM, 11; 

CBS, Normas sobre los matrimonios mixtos, January 25, 1971, no. 7. 
9. Cf. OCM (1990), praenot., 18, 57. 

10. Ibid. , 36, 152-177. 
1 1. Cf. F.R. AzNAR GIL, Cohabitaci6n civil, divorciados casados de nuevo (Salamanca 

1980), pp. 84-100. 
12. Cf. OCM (1990), praenot. ,  39-44. 
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The liturgical form of marriage described by OCM consists of the 
rites and ceremonies prescribed by the Church, which accompany the giv
ing of consent through the nuptial blessing. 13 In the CJC/1917, the distinc
tion between these two elements was much more evident than at present, 
since the rite of celebration, barring exceptions, was obligatory, while the 
blessing could only be imparted within the votive Mass of the spouses. It 
was even prohibited on holidays.14 At present, the blessing constitutes one 
of the elements of the rite of the celebration, which justifies the disappear
ance of c. 1101 CJC/1917.15 

The nucleus of the marriage ritual is the active intervention of the at
tending priest, who asks for and receives the consent of the parties in the 
name of the Church , 16  according to the rites prescribed by the liturgical 
books. This act of acknowledgment and receipt of matrimonial consent by 
the priest is a constitutive element of the marriage ritual; therefore, it must 
be present in any case (c. 1120). Nevertheless, the new Ritual of Marriage 
does not require a given form of asking for and receiving consent for valid
ity. It is sufficient for there to be active participation by the attending min
ister, who asks questions regarding the consent of the betrothed parties. 17 

It is advisable to specify the juridical and sacramental scope of this inter
vention, because it should not be confused with that of the ministers of the 
sacrament of marriage, who in the Latin rite are always the parties.18 

Both the role assumed by the parties in the sacramental celebration 
of marriage and the meaning and juridical efficacy of the liturgical form 
deserve attention, because they have largely oriented the pastoral and dis
ciplinary norms of many particular churches on marriage preparation. 19 

The peculiarity of the sacrament of marriage is that "it is the sacra
ment of something that was part of the very economy of creation; it is the 
very conj ugal covenant instituted by the Creator in the beginning" 
(FC 68). That peculiarity of marriage based on the similarity between the 
marriage in the beginning and the sacrament of marriage explains the non
essential need of the sacred rites for "making" of this sacrament. The litur
gical framework is not identified with the celebration of marriage , but is 
simply that: the liturgicalframework in which is placed the celebration of 
marriage or the conjugal covenant between baptized persons.20 John 

13. Cf. OCM (1990), praenot., 35, 38, 41; CBS, Ritual del matrimonio, cit., prenot. 42- 56. 
14. Cf. A. BERNARDEZ CANTON, Compendia de Derecho Matrimonial can6nico (Madrid 

1988), p. 201. 
15. Cf. Instr. para la aplicaci6n de la Const. S.C. , cit., no. 74; CCE, 1624, 1630. 
16. Cf. c. l l08 §2; CCE, 1630. 
17. Cf. OCM (1990), praenot., 41; CBS, Ritual del matrimonio, cit., prenot. 47, 48, 50. 
18. Cf. CCE, 1623. 
19. Cf. F.R. AZNAR GIL, La preparaci6n para el matrimonio: principios y normas 

can6nica, (Salamanca 1986). 
20. Cf. T. RINCON, "El requisito de la fe personal para la conclusion del pacto conyugal 

entre bautizados segun la Exhort. Apost. Familiaris Consortia," in !us Canonicum 44 (1983), 
p. 217. 
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Paul II referred to this when he stated that "Christian marriage normally 
requires a liturgical celebration expressing in social and community form 
the essentially ecclesial and sacramental nature of the conjugal covenant 
between baptized persons" (FC 67). 

As indicated by Rincon-Perez, unlike the other sacraments, the litur
gical action in marriage has only a declarative and not a constitutive func
tion. The constitutive factor lies in the conjugal covenant between the 
baptized persons. The covenant is not surrounded by a juridical frame
work suitable to be holy, sacred or sacramental, but for what it is in itself 
and would essentially be regardless of its mode of celebration, although 
the Church has tried to insert into the liturgy the celebration of marriage, 
to better express what is essentially involved in the conjugal covenant be
tween baptized persons.21  

Therefore, the liturgical form cannot be confused with the juridical 
form. The first is required ad liceitatem, the second ad validitatem. Nev
ertheless, marriage is not a sacrament because it is celebrated canonically, 
nor is that form a sacramental rite. Rather, it is a juridical formalization, 
based on strictly juridical principles of certainty and security. The fact 
that it is actually involved with liturgical ceremonies, or that the qualified 
witness is a sacred minister, is not owing to substantial reasons of form or 
of the sacramental nature, but to reasons of advisability and consistency. 22 

In fact, in marriage, the essentially ecclesial and sacramental nature 
comes with the conjugal covenant due to the act of celebration between 
baptized persons. Another thing is the advisability that this sacramental 
reality be manifested in the framework of a liturgical celebration. At the 
same time, the liturgical form helps highlight the public nature of marriage 
and guarantee its public and valid celebration, with the relevant juridical 
and social effects derived therefrom. 23 

However, the fact that the liturgical form does not affect the validity 
of marriage does not mean that it lacks juridical value, because, unless 

21. Ibid. 
22. Cf. J. HERVADA-P. LOMBARDIA, El derecho del pueblo de Dios. III. Derecho matrimonial 

(Pamplona 1973), p. 272. 
23. Cf. K. RITCHER, "La celebraci6n liturgica del matrimonio: su problematica frente a la 

evoluci6n de las ideas teol6gicas y juridicas relativas al matrimonio," in Concilium 87 (1973); 
C. VOGUEL, "Le role du liturgie dans la formation du lien conjugal," in Revue de Droit 
Canonique 30 (1980), pp. 7-27; I .R. FALSIN, "La celebrazione de! matrimonio secondo ii 
Concilio Vaticano II ," in Enciclopedia del matrimonio (Brescia 1965), pp. 697-711 ;  
P. BARBERI, "Linee di sviluppo della recente reflessione teologica sulla celebrazione del 
matrimonio," in Ephemerides Liturgicae 93 (1979), pp. 258-315; F. BROVELLI, "La celebrazione 
del matrimonio. Analisi del nuovo rituale,"  in Rivista Liturgica 63 (1976) , pp. 476-499; 
P. FARNES, "El ritual del matrimonio: reflexiones sobre su correcta utilizaci6n liturgico
pastoral," in Phase 15 (1975), pp. 93-104; T. RINC6N, "Preparaci6n para el matrimonio
sacramento y 'ius connubii,"' in El matrimonio. Cuestiones de derecho administrativo 
can6nico (Salamanca 1990), p. 73; F.R. AzNAR GIL, El nuevo derecho matrimonial can6nico, 
2a ed., (Salamanca 1985), p. 439. 
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some circumstance prevents it, it is a right of the parties, and conse
quently a duty of the parish priest, that those who wish to enter into mar
riage must do so through the liturgical celebration. This is a general duty 
of every ecclesial community. 24 

The peculiar nature of the sacrament of marriage poses another 
question, related to the role assumed by the betrothed parties as ministers 
in the sacramental celebration of marriage. Following the opinion main
tained by Hervada, it seems unclear to state that the action of the parties 
can be described as the making and administration of the sacrament.25 In 
fact, the other sacraments need the making of the rite, because that rite is 
not the ordinary action of daily life. They are specifically ecclesial actions, 
given their external form from ordinary actions, without properly being 
such. That is why the action (proximate matter) must necessarily be 
joined by a specifying factor (the form), which manifests the general reli
gious sense and the specific efficacy of the total rite, which factor in the 
sacraments as the words ( verba ). However, marriage is not a sacred ac
tion in the form of the reality of ordinary life; it is that same ordinary real
ity that ex se has become a sacrament. Nor is the sacrament something 
added to ordinary reality; it is the same ordinary reality that has been 
sanctified by Christ. That is why there are no specific words showing the 
grace conferred, nor the sanctification, nor its sacramental nature; that is 
why in the ritual ad validitatem no concrete form of giving and receiving 
matrimonial consent is required. For these reasons, the making of the sac
rament does not exist in marriage in the sense in which that expression is 
used for other sacraments. It only occurs in the sense that the parties give 
existence to the marriage.26 Nor is there administration in the sense used 
by the other sacraments, because, in those cases, the rite and the sacra
mental reality are external to the subject. That is not the case with mar
riage, because there is no rite strictly speaking nor is it external to the 
subject (the manifestation of the consent is its action); nor is it a transfer
able reality, because the only thing handed over is the betrothed party. 27 

These premises lead to the conclusion, following the reasoning of 
Hervada, that, inasmuch as sacramental marriage in and of itself, by the 
will of Christ, and in that the parties themselves are the ministers, there is 
no basis for the opinion of those who believe that only Christians who are 
responsible and conscious of their faith should be allowed in the sacra
ment of marriage. 28 

24. Cf. SC, 14; OCM (1990), praenot., 36; L.M. GARCIA, "La funci6n del parroco en la 
preparaci6n del matrimonio," in Ius Canonicum 58 (1989), p. 528. 
25. Cf. J. HERVADA-P. LOMBARDfA, El derecho del pueblo de Dios . . .  , cit., p. 165. 
26. Cf. J. HERVADA-P. LOMBARDiA, El derecho del pueblo de Dios . . .  , cit., p. 165. 
27. Ibid. 
28. Ibid. 
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These and other similar circumstances justified as a clear and urgent 
necessity the revision of the norms that ref erred to the pastoral prepara
tion for a valid, lawful, and fruitful celebration of the sacrament of mar
riage. The liturgical reform that took place because of Vatican Council II 
stressed this issue29 and it was echoed by the rituals in their vernacular 
versions. 30 

The problem, as noted by Rincon-Perez, is posed by the progressive 
slipping that has been occurring in recent years, on the part of doctrine as 
well as pastoral practice brought about by certain particular legislation, 
with a difficult juridical configuration. 31 This explains, as stressed by 
Aznar Gil, why the general tendency is ambiguity in indicating how obliga
tory it is, the confusion of theological and legal language, the mixing of 
various issues or the elevation to a thesis of what is merely a working hy
pothesis or a theological opinion. 32 

John Paul II nips in the bud matrimonial celebrations carried out "as 
a mere social act" and makes clear that the celebration of marriage "must 
also be a 'profession of faith"' within and with the Church, as a community 
of believers" (FC 51). Nevertheless, these words do not seek to establish 
the personal faith of the betrothed parties as an essential requirement for 
the valid formulation of the conjugal covenant. The Pope's answer is clear: 
as a rule, no one who requests it and is willing should be excluded from 
the celebration of the sacrament of marriage. Self-exclusion would only be 
allowed in the event that the one asking to be married before the Church 
does not want to assume the matrimonial reality as designed by God the 
Creator and Redeemer ( cf. FC 68). 

Taking into account these principles, some episcopal conferences in
sist on the need for "a catechesis designed for a refresher course in the 
faith and conscious preparation for marriage, along with a liturgical cate
chesis on the celebration of the sacrament. "33 In any event, there cannot 
be an outright rejection; then it would be an unlawful but not invalid cele
bration, 34 given that the sacramental nature depends on Christ, not on the 
faith of the minister or his training or holiness. 

29. Cf. SC, 77. 
30. Cf. CBS, Ritual del matrimonio, cit., prenot. 21-26. 
31. Cf. T. RINC6N, "El requisito de la fe personal . . . , "  cit., p. 206. 
32. Cf. F.R. AzNAR GIL, La preparaci6n para el matrimonio: principios y normas 

can6nica (Salamanca 1986), p. 51. 
33. CBS, Ritual del matrimonio, cit., prenot. 23. Cf. AsSEMBLEE PLENIERE DE L'EPISCOPAT 

FRAN<,;AIS, "Note sur la pastorale des fiances,"  November, 1969 ,  nos.  1 1-16 ,  in La 
Documentation Catholique 47 (1969), pp. 1075-1077; EvEQUES DE BELGIQUE, "Note pastorale 
concernant le mariage de catholiques non-pratiquants ou n'ayant pas la foi chretienne,"  
September 25, 1977, nos. 55, 92-95, in La Documentation Catholique 49 (1972), pp. 979-982; 
EVEQUES DE SUISSE ROMANDE, "La pastorale du mariage. Situations particulieres. Directives," 
February 1, 1979, in La Documentation Catholique 76 (1979), pp. 343. 
34. CBS, Ritual del matrimonio, cit., prenot. 12: "el sacramento de! matrimonio supone la 

fe, y sin fe no es licito celebrarlo." 
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Pursuant to these general principles, the Code makes the discipline 
more flexible, foreseeing for cases of necessity ( danger of death pursuant 
to c. 1068, marriage entered into according to c. 1116 § 1, or urgency for 
other reasons) a reduction of the matrimonial rite to its essential part. 
Even in situations of non-believing or non-practicing baptized persons, 
two possibilities are contemplated. The first would consist of limiting the 
religious rite to the essential elements of the celebration, avoiding the as
pects that are inconsistent with the situation of the spouses. It would be
come a rite similar to the one established for the celebration of mixed 
marriages. The second possibility would consist of exempting them from 
the canonical form of marriage, explaining that in this case it would not be 
a problem of the sacramental nature but of actual formalization of the 
conjugal covenant. Lastly, for those who, being baptized, expressly reject 
the sacramental value of the marriage or seek to exclude from its life man
ifestation the essential properties of marriage, but nonetheless request a 
religious celebration, it must be denied them: "However, when in spite of 
all efforts, engaged couples show that they reject explicitly and formally 
what the Church intends to do when the marriage of baptized persons is 
celebrated, the pastor of souls cannot admit them to the celebration of 
marriage. In spite of his reluctance to do so, he has the duty to take note 
of the situation and to make it clear to those concerned that, in these cir
cumstances, it is not the Church that is placing an obstacle in the way of 
the celebration that they are asking for, but themselves" (FC 68). This so
lution does not entail denying them the sacrament indefinitely, but only 
deferring its celebration until they realize the religious and ecclesial di
mension of the matrimonial union. 
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Tit. VII. Ch. V. The Form of the Celebration of Marriage c. 1120 

Episcoporum conferentia exarare potest ritum proprium 
matrimonii, a Sancta Sede recognoscendum, congruen
tem locorum et populorum usibus ad spiritum christia
num aptatis, firma tamen lege ut assistens matrimonio 
praesens requirat manifestationem consensus contrahen
tium eamque recipiat. 

The Bishops' Conference can draw up its own rite of marriage, to be re
viewed by the Holy See, in keeping with the usage of the place and people, 
adapting these to the Christian spirit; however the law must be observed 
which requires that the person assisting at the marriage, being present, is 
to ask for and receive the expression of the contracting parties' consent. 

SOURCES: SC 77, 78; OCM 17 

CROSS REFERENCES: cc. 455, 838 § 3, 841, 844, 846, 1108 § 2 

COMMENTARY 

Ana Maria Vega 

"In the Liturgy, especially in that of the sacraments, there is an im
mutable part, in that it is a divine institution, of which the Church is the 
guardian, and parts that are subject to change, which it has the power, 
and at times even the duty to adapt to the cultures of newly-evangelized 
peoples (cf. SC 21)."1 These words of the CCC frame the content of this 
canon. 

This norm, absent from the CJC/1917, was the result of a division of 
c. 1119, which took place in the process of the final revision of the 1982 
Schema novissimum, which introduced some linguistic and stylistic 
changes, as well as technical improvements. 

The council deliberations were taken into account in its drafting, 
pursuant to which two basic points are indicated in this canon. On the one 
hand, it allows episcopal conferences to officially establish a particular 
rite, authorized by the Apostolic See. On the other, it insists on the need 
for the person attending the marriage on behalf of the Church to ask for 
and receive the expression of the consent of the contracting parties, who 
are the ministers and receivers of the sacrament. 

1. Cf. CCE, 1205. 

1489 



c. 1 120 Bk IV. Pt. I. The Sacraments VEGA 

The first of these points demonstrates once more the stimulus given 
by Vatican Council II to the principle of subordination. As indicated by the 
Code in its Preface, "in virtue of this principle and provided that legislative 
unity and universal and general Law are respected, provision for the inter
ests of individual institutes by particular Laws and a healthy autonomy of 
particular executive power is recognized as proper and necessary ... 
Based on this principle the new Code entrusts to particular Laws or to ex
ecutive power all that is not required for the unity of the discipline of the 
universal Church, so as to suitably provide for a healthy "decentralization," 
that is to say, while avoiding the danger of disaggregation or the establish
ment of national Churches. "2 

True to the council doctrine on episcopal ministry, the new Code has 
applied this principle of decentralization in the marriage norms referring 
to marriage, by granting broad authority to episcopal conferences and 
local ordinaries to adapt matrimonial law to the particular circumstances 
of each nation or cultural area.3 

The granting of authority to the episcopal conference to develop a 
proper rite of marriage also stresses the distinct normative spheres that 
the Code establishes in the regulation of the sacraments. Together with 
those organs that enjoy exclusive competence to approve and define ev
erything concerning the necessary elements for the validity of the sacra
ments (the Roman Pontiff and the ecumenical council), there are others 
(bishop and bishops' conferences) the actions of which concern spheres 
referring to the licit administration of the sacraments and the elements 
that contribute to their orderly celebration, without affecting the validity 
of the sacrament. 

Nevertheless, the authority granted to episcopal conferences is lim
ited by the prior acknowledgment of this rite by the Holy See, as well as 
the minimum formal requirements of the substantial juridical form of ca
nonical marriage. The creation in the CIC of the first of these limits is 
found in the wording of the canon, which speaks of recognoscere, because 
it is an absolutely necessary act of the power of governance, which can 
also impose substantial modifications to the law or decree presented for 
its recognitio. 

The second of these limits, that is, the requesting and receiving of 
the contracting parties' consent by the qualified witness, must be main
tained, given that it constitutes the unchangeable part of the liturgy of the 
sacrament of marriage, of which the Church is the guardian.4 Therefore, 
the adaptations of the ritual to a given culture can only affect those parts 
that are subject to change. For this, one must consider the factors of im-

2. CIC, Prefacio. 
3. Cf. F.R. AzNAR GIL, El nuevo derecho matrimonial can6nico, 2nd ed. (Salamanca 1985), 

p. 51. 
4. Cf. CCE, 1205. 
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mediacy with regard to the problems, of experience with regard to the par
ticular characteristics of the Christian life of a given nation or territory 
and the appropriate unit of criterion and action with respect to the suit
able solution of certain pastoral phenomena of common interest, with the 
substance of the precept of universal law remaining constant. 5 

Familiaris Consortia specifies that "it is also for them ... to include 
in the liturgical celebration such elements proper to each culture which 
serve to express more clearly the profound human and religious signifi
cance of the marriage contract, provided that such elements contain noth
ing that is not in harmony with Christian faith and morality" (FC 67). In 
this regard, the Ordo celebrandi Matrimonium establishes that in the 
uses of matrimonial celebrations of newly evangelized peoples, "one must 
comprehensively consider anything that is reasonable and not inseparably 
intermixed with superstitions and errors. "6 

Through this canon, the universal legislator gives episcopal confer
ences competence to develop a rite of marriage "consistent with the usage 
of the places and of the peoples," valuing the knowledge that the confer
ences will have of the customs of the respective nation or territory. But at 
the same time, the Magisterium has not failed to insist, following these 
principles, that "it is true that in liturgical law there is clearly an influence 
from the mentalities and traditions of the peoples and that this point has 
been noted in the Constitution Sacrosanctum Concilium, nos. 37-39; but 
that does not mean that each celebrant may act with total freedom of 
action . . .  , but one must always know to whom the Church has granted the 
authority to make the lawful adaptations. "7 

The adaptations entrusted to episcopal conferences are regulated in 
the 1990 Ordo celebrandi Matrimonium, in forewords 39- 44. They de
scribe their competencies in this regard, such as defining those adapta
tions, adapting and completing the praenotanda of the Roman Ritual, 
preparing the translations of the texts and ordering the materials in the 
manner most suitable for pastoral use. 8 

In conclusion, the exercise of competence over liturgical matters is 
optional. It has not always been exercised, because many countries al
ready have suitable rites. Others have for the moment waived the right to 
exercise it (Malta, Panama), or redirect it to the rituals already developed 
by the episcopal conference (Dominican Republic, El Salvador, Venezu
ela), or even entrust to some organs the development and proposal of the 
ritual (Brazil, Ecuador, Peru).9 In Spain, the following rituals have been 

5. Cf. J. CALVO, "Las competencias de las Conferencias Episcopates y del Obispo 
diocesano en relaci6n con el 'munus sanctificandi,"' in Ius Canonicum 48 (1984), p. 662. 

6. OCM (1990), praenot., 43. 
7. SRC, Consilium Ad Exsequendam Const. de Sacra liturgia, June 30, 1965. 
8. Cf. OCM (1990), praenot., 40. 
9. Cf. J.T. MARTIN DE AGAR, Legislazione delle Conferenze Episcopali complementare al 

CIC (Milan 1990), p. 26. 
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approved by the Episcopal Commission on Liturgy: the Ritual of Mar
riage (Madrid, 1971), in force for all Spain, except the ecclesiastical prov
inces of Tarragona (Ritual of Marriage,Barcelona, 1971), and of Santiago 
de Compostela (Ritual do Matrimonio, Coruna, 1980), which have their 
own ritual to which are referred all related issues in the liturgical celebra
tion. Pursuant to c. 2, these norms "remain in force, except when one of 
them conflicts with the canons of the Code."10 

The Ritual of Marriage promulgated by the Spanish Bishops' Con
ference establishes three types of celebrations: celebration of marriage 
within Mass (recommended for marriages between Catholics or between a 
Catholic and another baptized person), 11 celebration of marriage outside 
Mass (recommended for Catholics classified as "non-believers" or "non
practicing" and for those described in c. 1071 § 1,4°) and celebration of 
marriage between a Catholic and a non-baptized person. With respect to 
the time of celebration of marriage, the Ritual establishes that all days are 
appropriate except the Easter triduum. 12 

10. Cf. SCSDW, "Variationes in novas editiones librorum liturgicorum ad normam Codicis 
luris Canonici nuper promulgati introducendae," September 12, 1983, in Notitiae 206 (1983), 
pp. 540-545. 

11. CBS, Normas sabre Matrimonios mixtos, January 25, 1971, no. 7. 
12. CBS, Ritual del matrimonio (Madrid 1971), prenot. 63-64. 
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§ 1. Celebrato matrimonio, parochus loci celebrationis 
vel qui eius vices gerit, etsi neuter eidem astiterit, 
quam primum adnotet in matrimoniorum regestis no
mina coniugum, assistentis ac testium, locum et diem 
celebrationis matrimonii, iuxta modum ab Episcopo
rum conferentia aut ab Episcopo dioecesano praes
criptum. 

§ 2.  Quoties matrimonium ad normam can. 1116 contra
hitur, sacerdos vel diaconus, si celebrationi adfuerit, 
secus testes tenentur in solidum cum contrahentibus 
parochum aut Ordinarium loci de inito coniugio 
quam primum certiorem reddere. 

§ 3. Ad matrimonium quod attinet cum dispensatione a 
forma canonica contractum, loci Ordinarius, qui dis
pensa tio nem concessit, curet ut inscribatur dis
pensatio et celebratio in libro matrimoniorum tum 
curiae tum paroeciae propriae partis catholicae,  
cuius parochus inquisitiones de statu libero peregit; 
de celebrato matrimonio eundem Ordinarium et pa
rochum quam primum certiorem reddere tenetur co
niux catholicus, indicans etiam locum celebrationis 
necnon formam publicam servatam. 

§ 1. As soon as possible after the celebration of marriage, the parish 
priest of the place of celebration or whoever takes his place, even if 
neither has assisted at the marriage, is to record in the marriage regis
ter the names of the spouses, of the person who assisted and of the 
witnesses, and the place and date of the celebration of the marriage; 
this is to be done in the manner prescribed by the Bishops' Confer
ence or by the diocesan Bishop. 

§ 2. Whenever a marriage is contracted in accordance with Can. 1116, the 
priest or deacon, if he was present at the celebration, is bound as 
soon as possible to inform the parish priest or the local Ordinary 
about the marriage entered into; otherwise the witnesses, jointly with 
the contracting parties, are so bound. 

§ 3. In regard to a marriage contracted with a dispensation from the ca
nonical form, the local Ordinary who granted the dispensation is to 
see to it that the dispensation and the celebration are recorded in the 
marriage register both of the curia, and of the proper parish of the 
catholic party whose parish priest carried out the inquiries concern
ing the freedom to marry. The catholic spouse is obliged as soon as 
possible to notify that same Ordinary and parish priest of the fact that 
the marriage was celebrated, indicating also the place of celebration 
and the public form which was observed. 
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SOURCES: § 1: c. 1103 § 1 
§ 2: C. 1103 § 3 
§ 3: MM lO 

VEGA 

CROSS REFERENCES: cc. 2, 486 § 2, 489 § 1, 535 § 1, 535 § 2, 1059, 1079 
§ 1, 1079 § 2, 1081, 1127 § 2, 115, 1133, 1391, 1540 
§ 1, 1541, 1544-1546 

COMME NTARY ------

Ana Maria Vega 

I. THE RECORDING OF MARRIAGE DIRECTLY AFTER THE CEREMONY 

Canons 1121-1123 regulate the canonical registration of marriage 
into the parish and diocesan registries. This recording is to guarantee ju
ridical evidence of the celebration of the marriage, but it is never a condi
tion for validity. Its efficacy is merely declarative, not constitutive of the 
marriage. Canon 1121 determines the various aspects concerning the re
cording of marriages in the registries and cc. 1222-1223 refer to the enter
ing of the marriage in the baptism books in existence in all parishes. 

The recording consists of writing down the marriage celebrated in 
the respective registry, with an indication of the various elements required 
by the canonical system. It has the force of a public ecclesiastical docu
ment (c. 1540 § 1), which attests to everything directly and mainly stated 
therein unless otherwise established by contrary and clear arguments 
(c. 1541). To have probative value, it must meet the requirements of 
cc. 1544-1546. Its falsification, alteration, destruction or concealment, or 
its use if it is a false or altered document, is subject to severe sanctions, 
both ecclesiastical (c. 1391) and civil (cf., for example, art. 302 of the 
Spanish Penal Code).1 

l. Marriage celebrated in ordinary canonical form (§ 1) 

It must be recorded in the book of marriages of the parish of the 
place where it is celebrated, as soon as possible. A proposal was rejected 
requiring recording in the place of the celebration of the marriage and in 
the place where the prenuptial investigation was carried out. 2 

1 .  Cf. F.R. AZNAR GIL, El nuevo derecho matrimonial, 2nd ed. (Salamanca 1985), p .  445. 
2. Cf. Comm 8 (1976), pp. 68-73; 10 (1978), pp. 99-101.  
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This provision is taken almost verbatim from the Decree Ne temere 
(August 2, 1907), of the SCCouncil, Art. 5 § 1,3 which substantially retained 
the discipline provided in Trent Cone. (sess. 24, C. De ref matr.) and the 
Roman Ritual (tit. 7, c. 2, no. 6). 

Unlike the CJC/1917, which did not specify upon whom this obliga
tion devolved, the CIC establishes that the responsibility of recording de
volves upon the parish priest of the place the marriage was celebrated 
(c. 530, c. 531 § 1), regardless of whether the proper parish priest, the ordi
nary, or a delegate thereof authorized it, and even if neither party had their 
domicile, quasi-domicile, or residence for one month in the parish. Alter
natively, whoever takes his place is obligated to handle it, even if none of 
the previously mentioned qualified witnesses assisted at the marriage. 
This duty of the parish priest is justified by the fact that it is he who is con
stituted a iure as a public person to attest to the things of his office and it 
is he who by universal custom is considered a notary public. The assistant 
priest may also sign it with him. 

In the case described in c. 1121 § 1, the following information must 
be set forth in the book of marriages, according to the method provided by 
the bishops' conference or the diocesan ordinary: the names of the 
spouses, the assisting minister, and the witnesses, the place and day of 
celebration and any dispensation granted. The record must contain the 
signatures of the spouses, the witnesses and the assisting minister. 

2. Marriage celebrated in extraordinary form (§ 2) 

This provision has its historical precedents in the Instruction of the 
SCPF, June 23, 1830, and the Decree Ne temere. Its rational basis is the 
need for authentic registration of the marriage when it has not occurred 
according to the ordinary canonical form. 

The marriage referred to in this paragraph must be registered in the 
book of marriages of the parish of the place where the marriage is cele
brated. Nevertheless, unlike the provisions of § 1, in these situations, two 
obligations are provided: reporting said celebration and recording the 
marriage contracted in this way. 

The first of these obligations affects the priest or deacon present at 
the marriage (c. 1116 § 2). Both the contracting parties and the witnesses 
must report the celebration of the marriage to the parish priest and the or
dinary of the place of celebration as soon as possible. Thus, it is a serious 
duty for every one of the obligated parties, and if one complies, the rest 
are free. 

3. ASS 40 (1907), pp. 669-671. 
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The CIC/1917 (c. 1103 § 3) did not expressly mention the recipient of 
this communication, but made a general indication for its "notation as soon 
as possible in the books where it is sent." Therefore, this obligation was 
met by advising either the parish priest of the place of celebration or the 
proper parish priest or the priest of the place of baptism of the spouses. 
The CIC only requires communication to the priest of the place of celebra
tion of the marriage, ref erring to c. 1122 for the entry in the book of bap
tisms. 

The duty to record the marriage, as in the case of the marriage en
tered into in the ordinary form, devolves upon the parish priest of the 
place of celebration. 

3. Marriage celebrated with dispensation from the canonical 
form (§ 3) 

These phenomena were not contemplated in the CIC/1917. Their 
codification was the result of the changes and innovations introduced into 
the discipline of the Catholic Church on mixed marriages after the Motu 
proprio Matrimonia Mixta, of March 31, 1970. 

Despite the absence of the canonical form in these marriages, the 
CIC maintains the requirement for some public form of celebration for the 
validity of marriage ( c. 1127 § 2). For this purpose, to guarantee its public 
nature and juridical security, this type of marriage is also subject to re
cording. 

In these cases, the obligation is to note the dispensation granted and 
the celebration of the marriage in two books of marriages: that of the 
curia and that of the proper parish of the Catholic party. Given that, as 
provided in c. 1115, there can be more than one proper parish, this canon 
specifies it is the one where the investigation regarding the freedom to 
marry was carried out. It devolves upon the local ordinary who granted 
the dispensation to ensure compliance with this formality, and the canon 
makes no mention of the parish priest in connection with this obligation. 

With a marriage entered in danger of death, as foreseen in c. 1079 § 2, 
the parish priest, the duly delegated sacred minister and the priest or dea
con who as an exception may dispense with the canonical form and assist 
the marriage, have the obligation to report to the ordinary (c. 1081), so the 
ordinary may comply with the provisions of this canon. 

On the other hand, c. 1121 § 3 requires the Catholic spouse to notify 
the same ordinary and the parish priest of the actual celebration as soon 
as possible, indicating the place the marriage was entered and the form 
observed. This notification is usually performed by sending the marriage 
certificate. 
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For mixed marriage phenomena, communication of the celebration 
of the marriage to the minister of other non-Catholic ecclesial community 
is no longer required. This requirement, in force in the Motu proprio Ma
trimonii mixta,4 was amended to achieve uniformity.5 

Also included in c. 1121 § 3 are the marriages of Catholics celebrated 
with a dispensation from of the canonical form before the competent civil 
authority and in the legitimately prescribed civil form. These marriages 
must be entered in the parish book of marriages, since they are canoni
cally valid (cf. c. 1127 § 2 in connection with c. 1121 § 3). 

The norms on mixed marriages promulgated by the Spanish Bishops' 
Conference require that this recording be done by the "parish priest of the 
Catholic party in the respective book of his parish, having before him the 
matrimonial certificate issued by the authority of the other religion or the 
Civil Registry. The author of the dispensation of the impediment and the 
canonical form shall also be set forth. "6 

More debatable is the case of civil marriages of Catholics who have 
abandoned the faith through a formal act, because the duty to record the 
marriage in the matrimonial books of the parish depends on the prior sac
ramental consideration of these unions. This issue has given rise to inter
esting doctrinal debates in the fields of theology and canon law, which still 
cannot be considered definitively settled. 

In cases of marriages celebrated in secret, as provided in c. 1133, the 
matrimonial information shall be registered in the secret archives of the 
curia. The recording may only pass to the parish book once it is no longer 
secret. 

IL CIVIL EFFICACY OF THE CANONICAL RECORDS OF MARRIAGE: 
PARTICULAR REFERENCE TO THE PROBLEM IN SPANISH LAW 

Lastly, the Church is also concerned with the civil effects of marriage 
(cf. GS 76), for which purpose, it refers to civil law in c. 1059. 

The Spanish civil laws have profoundly changed the system for rec
ognizing the civil effects of marriage. Before the reform of Family Law in 
1981, there were three ordinary titles of recording of canonical marriage: 
the certificate of presence drawn up by the registrar or his or her delegate, 
the certified copy of the sacramental certificate of marriage, and the ec
clesiastical certification issued by the competent authority. 

4. In Spain: CBS, Normas sobre matrimonios mixtos, February 8, 1971, no. 10. 
5. Cf. Comm 10 (1978), pp. 99-100. 
6. CBS, Normas sobre matrimonios mixtos, cit., no. 1 1 . 
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Subsequently, the final Protocol of the Resolution on Juridical Mat
ters signed by the Spanish State and the Holy See in 1979 contemplates 
two alternative means of recording marriage in the civil Registry: presen
tation of the ecclesiastical certification of the marriage, which is given to 
the spouses immediately after the marriage is celebrated, and the certifi
cate that the parish priest must transfer to the person in charge of the Reg
istry within five days, in the event that it has not been recorded yet, at the 
request of the interested parties. 

In Spain, according to current civil law, the State recognizes the civil 
effects of marriages celebrated according to the norms of canon law, al
though for their full acknowledgment, recording in the respective civil 
Registry is required. 7 

Despite the provisions of the Resolution, the system was subse
quently changed by the reform of Family Law of 1981, which imposed new 
requirements. Ecclesiastical certification must state the circumstances re
quired by the legislation of the Civil Registry and, by virtue of a unilateral 
interpretation of that Resolution, recording may be denied when there is 
evidence that the marriage is invalid pursuant to civil law. 8 

"It so happens that Art. 63 substantially alters the interpretation of 
the subject then given in the Resolution of 1979 (formal requirements, ec
clesiastical certification is always recordable, mere presentation is suffi
cient). Recording is still an act of control regarding the conditions 
required by law for canonical marriage to have full civil force and effect, 
but it is no longer merely declarative, but constitutive of one of two as
pects, the civil aspect, in which this bifrontal and foreign concept of mar
riage has crystallized. "9 

In this way, the nature of the civil act of recording should be consid
ered, pursuant to current Spanish civil law, as merely declarative with re
spect to the marriage itself, because it does not constitute a necessary 
requirement for the juridical existence thereof, but rather for its publica
tion; but it has a constitutive nature for the civil effects to be in force, be
cause without this nature these effects cannot operate.10 

7. Cf. Acuerdo sabre Asuntos Juridicos entre la Santa Sede y el Estado Espanol, ratified 
on January 3, 1979, art. VI. 1. 

8. Cf. art. 63 of the C6digo Civil espaiiol. 
9. Cf. M. L6PEZ ALARC6N-R. NAVARRO VALLS, Curso de derecho matrimonial can6nico y 

concordado, 4th ed. (Madrid 1990), p. 353; R. NAVARRO VALLS, "La inscripci6n del matrimonio 
en el registro civil," in El matrimonio. Cuestiones de derecho administrativo can6nico 
(Salamanca 1990), pp. 181-206; idem, "Los efectos civiles del matrimonio can6nico en el 
Acuerdo sob re Asuntos Juridicos de 1979 entre la Santa Sede y el Estado espa.ii.ol," in Revis ta 
de Derecho Privado (1980), pp. 217-244; R. DURAN RIVACOBA, La inscripci6n en el Registro 
Civil del matrimonio can6nico (Madrid 1988). 
10. Cf. M. L6PEZ ALARC6N, Sistema matrimonial concordado. Celebraci6n y efectos, 

Acuerdo entre la Iglesia y Espana. Regimen juridico de sus relaciones (Madrid 1980), 
p. 327. 
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On the other hand, civil recording of a canonical marriage through 
the presentation of the ecclesiastical certification poses two questions: 
who the author of the certification is and who presents it. With respect to 
the first of these issues , the Resolution of 1979 established that the author 
of the certification could be the priest celebrating the marriage or the par
ish priest of the place the marriage was celebrated. In line with other 
authors , we tend toward the second of the two, because, according to 
canonical legislation, the parish priest of the place of celebration has 
the duty to register the marriage in the respective books of the parish 
registry.11  

Greater difficulties arise with the problematic system created for the 
presentation of the ecclesiastical certification: who is obligated to record 
the marriage, the parish priest or the contracting parties? Unlike what has 
occurred in other countries, the Holy See has not pronounced for Spain 
any instruction that could give us guidance. Only the Apostolic Nunciature 
in Spain, concerned with effective compliance with said resolution, indi
cated in the Circular of July 11, 1980: "It would be seriously negligent to 
not comply with the provision of the final Protocol of the Resolution in 
connection with the parish priest's obligation to communicate within a 
term of five days. And that is not only due to the binding force of the cove
nant, but also because of the potential grave prejudice it could cause the 
married couple by neglecting the civil force of their marriage. By doing it 
(communicating with the Civil Registry), the parish priest assumes neither 
the reality nor the appearance of a registry function of the State, but the 
defense of a dogmatic value of the Church: the value of the sacrament of 
marriage. At the same time, he performs a service for the faithful, by at
testing to the existence of a marriage."12 

From the civil point of view, the matter is not clear either. The Span
ish Civil Code omits any reference to it and on the other hand, there are 
only allusions in the registry norms , which provide no clarification. Thus , 
Art. 71 of the Law of Registries , of doubtful legal effect due to the fact that 
the recording procedure referred to has been derogated, imposes on the 
contracting parties themselves the obligation to request the recording of 
the canonical marriage. Neither do the norms from the General Depart
ment of Registries and Notaries shed any light on this issue. 

There is also a lack of unanimity in doctrine. While one camp only 
considers the parish priest's obligation to request recording subsidiary, 13 

another claims that it always affects him, not only when he has no 

11. Cf. F.R. AZNAR GIL, El nuevo derecho .. . , cit., p. 450. 
12. "Circular de la Nunciatura Apost6lica de Madrid a la Secretaria de la CBS," August 9, 

1980, in Ecclesia, July 9, 1980, p. 21 ;  Cf. NUNCIATURA APOST6LICA EN ESPANA, Circular sobre 
certificaci6n del matrimonio can6nico a efectos del reconocimiento civil; CBS, Normas, 
February 8, 1971, nos. 10-12. 
13. Cf. R. DURAN RIVACOBA, La inscripci6n . . .  , cit., pp. 44ff. 
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evidence that the contracting parties have submitted certification of the 
celebration of the marriage, or when he suspects that they have not done 
so and are not going to. 14 

Lastly, in connection with the civil responsibility resulting from neg
ligence in compliance with this obligation, it will only be demandable 
when the assisting priest or deacon, due to negligence or intent, does not 
issue the required ecclesiastical certification, and the contracting parties 
do not intervene, and, at the same time, the parish priest does not send the 
copy of the certificate in the established term. In this case, it is possible to 
demand reparation for damages against the parish priest as well as against 
the assistant, pursuant to Art. 1902 of the Spanish Civil Code. 15 

With respect to the civil force of these canonical marriages that have 
not been recorded, it is worth pointing out that the act of contracting ca
nonical marriage determines that the spouses are married and, of course, 
the effects of marriage operate and are opposable, albeit not all, regard
less of the registration: we would have a "juridically relevant transaction, 
endowed with all the potential virtual efficacy necessary to produce, once 
recorded, full civil force and effect." 16 Therefore, the fact that there is no 
recording only prevents a full acknowledgment of the civil effects, with 
which a part of those effects cannot operate immediately; but its nature 
does not vary much from a recorded marriage, especially when the prob
lem is easily remedied. The qualified expression "full force and effect," 
used by the legislator, and the protection of the rights acquired in good 
faith by a third party, from Art. 61 of the Spanish Civil Code, of necessity 
lead to the conclusion that those unrecorded marriages are valid and ef
fective. 17 

14. Cf. R. NAVARRO VALLS, "La inscripci6n del matrimonio en el registro civil.. . ," cit., pp. 194 
and 195; M. L6PEZ ALARC6N, Sistema matrimonial concordado . . .  , cit., pp. 152 and 153. 

15. Ibid. 
16. F.R. AzNAR GIL, El nuevo derecho . . .  , cit., p. 451. 
17. Cf. J. DIEZ DEL CORRAL RIV AS, "La nueva regulaci6n del matrimonio en el C6digo civil," 

in Reformas del C6digo civil por las Leyes de 13 de mayo y 7 de julio de 1 981 (Madrid 
1983), p. 24. 
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Tit. VII. Ch. V.  The Form of the Celebration of Marriage c. 1122 

§ 1. Matrimonium contractum adnotetur etiam in reges
tis baptizatorum, in quibus baptismus coniugum ins
criptus est. 

§ 2. Si coniux matrimonium contraxerit non in paroecia 
in qua baptizatus est, parochus loci celebrationis no
titiam initi coniugii ad parochum loci collati bap
tismi quam primum transmittat. 

§ 1. A marriage that has been contracted is to be recorded also in the bap
tismal registers in which the baptism of the spouses was entered. 

§ 2. If a spouse contracted marriage elsewhere than in the parish of bap
tism, the parish priest of the place of celebration is to send a notifica
tion of the marriage as soon as possible to the parish priest of the 
place of baptism. 

SOURCES: § 1: c. 1103 § 2 
§ 2: C. 1103 § 2 

CROSS REFERENCES: cc. 491, 535 § 2, 1121 

COMME NTARY ------

Ana Maria Vega 

Together with the matrimonial recording, the second formality that 
must be complied with is the marginal notes, which constitute a second 
means of proof of the marriage having been celebrated. Pursuant to c. 535 
§ 2, the book of baptisms should reflect everything that could change the 
canonical status of a member of the faithful, for example, adoption, re
ceipt of sacred orders, perpetual profession made in a religious institute, 
change of rite, and marriage. The registration of these marginal notes is 
discussed in cc. 1122 and 1123, which end the chapter related to the ca
nonical form of marriage. Canon 1103 § 2 of CIC/1917 contained the cur
rent c. 1122, with hardly any differences. This provision was established 
for more easily discovering the possible existence of an impediment of a 
bond or of affinity. 

According to these presuppositions, all marriages are noted in the 
book of baptisms as a rule, and the notation of marriages celebrated with 
a dispensation from canonical form would have particular importance. 
Following these general principles, the Spanish bishops' conference pro
vides that mixed marriages celebrated with a dispensation from canonical 
form shall be noted "in the margin of the baptismal certificate of the 
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Catholic party, and the respective communication shall be sent to the di
ocesan Curia."1 

With respect to the method for proceeding to the notation, c. 1122 
contemplates two situations: those in which baptism and marriage take 
place in the same parish (c. 1122 § 1) and those in which they take place in 
different parishes. In the latter case, the parish priest of the place the mar
riage was held must report it to the parish priest of the place where the 
baptism was administered, in accordance with particular law. 

According to the old Instruction of the SCDS, the parish priest assist
ing at the marriage must send the parish of baptism at least the following: 
a) the names of the contracting parties, their parents and the witnesses; 
b) the place and date of the marriage; c) the name of the parish priest and 
seal of the parish. It may be mailed to the parish of baptism or passed on 
by the chancery of the local ordinary. 2 Notification is given through the di
ocesan vicariate when the parishes where the marriage is held and the 
parish of baptism for one of the parties are in different dioceses. It is un
necessary to notify the parish of the domicile or quasi-domicile of the par
ties when the marriage is not celebrated in either.3 

The Instruction of the SCDS of June 29, 19414 provided that the par
ish priest of the place of baptism had to send official notice of having 
made the marginal notation in the book of baptisms; the parish priest of 
the place of celebration could not be deemed to have a clear conscience 
until this notice was received. The same Instruction imposed on Ordinar
ies the duty to visit, by themselves or through another, the archives at 
least annually to examine the matrimonial files, in particular, the books of 
marriages and baptisms. The ordinary must report yearly to the SCDS of 
his compliance and the result. 

At present, the duty to inspect the archives and books is set forth in 
cc. 491 and 535 § 4. The latter provides that this inspection must be done 
by the bishop or his delegate during the visit (cf. c. 396), or another appro
priate time. 

1. NUNClATURA APOST6LICA EN ESPANA, Circular sobre certificaci6n del matrimonio 
can6nico a efectos del reconocimiento civil; Normas sobre matrimonios mixtos de la 
Conferencia Episcopal espaiiola, February 8, 1971, no. 12. 

2. SCDS, Instr. , July 4, 1921. 
3. Cf. A. BERNARDEZ CANT6N, Derecho matrimonial can6nico (Barcelona 1959), p. 16. 
4. AAS 33 (1941), p. 297. 
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VEGA 

1 123 

Tit. VII. Ch. V. The Form of the Celebration of Marriage c. 1123 

Quoties matrimonium vel convalidatur pro foro externo, 
vel nullum declaratur, vel legitime praeterquam morte 
solvitur, parochus loci celebrationis matrimonii certior 
fieri debet, ut adnotatio in regestis matrimoniorum et 
baptizatorum rite fiat. 

Whenever a marriage is validated for the external forum, or declared in
valid, or lawfully dissolved other than by death, the parish priest of the 
place of the celebration of the marriage must be informed, so that an entry 
may be duly made in the registers of marriage and of baptism. 

SOURCES: 

CROSS-REFERENCES: cc. 1685, 1121, 1122 

COMME NTARY 

Ana Maria Vega 

When validation for the external forum, a declaration of nullity or 
lawful dissolution occurs, it must be communicated to both the parish 
priest of the place of baptism and the parish priest of the place of the mar
riage, so it may be properly noted. 

The entry of all these circumstances takes the form of a marginal 
note, which is the form used for evidencing any ensuing facts. The entry 
will be made through the declaration of one or both spouses, accompa
nied, if applicable, by the presentation of the respective document. 

When the judgment of nullity of marriage is executory, the local ordi
nary where it was celebrated must be notified, so he can note it in the 
books of marriage and baptisms, along with any applicable prohibitions 
(see c. 1685). 
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c. 1 124 

1 124 

Bk IV. Pt. I .  The Sacraments 

CAPUT VI 
De matrimoniis mixtis 

CHAPTER VI 
Mixed Marriages 

NAVARRO-VALLS 

Matrimonium inter duas personas baptizatas, quarum al
tera sit in Ecclesia catholica baptizata vel in eandem post 
baptismum recepta, quaeque nee ab ea actu formali defe
cerit, altera vero Ecclesiae vel communitati ecclesiali 
plenam communionem cum Ecclesia catholica non ha
benti adscripta, sine expressa auctoritatis competentis 
licentia prohibitum est. 

Without the express permission of the competent authority, marriage is 
prohibited between two baptized persons, one of whom was baptized in 
the catholic Church or received into it after baptism and has not defected 
from it by a formal act, the other of whom belongs to a Church or ecclesial 
community not in full communion with the catholic Church. 

SOURCES: c. 1060; MS; MM l 

CROSS-REFERENCES: cc. 1086, 1108 

COMME NTARY ------

Rafael Navarro-Valls 

I. Since the new CIC has deleted the prohibitive impediments, it was 
considered appropriate to reorganize the materials on mixed marriages in 
a chapter (cc. 1124-1129) which regulates the former impediment of 
mixed religion and the form to be used in the celebration of mixed mar
riages. 

Mixed marriages, especially after Vatican Council II, have been the 
object of special attention on the part of the legislator. The main provi
sions after the CJC/1917 that concern mixed marriages, are the following: 
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NAVARRO-VALLS Tit. VII. Ch. VI. Mixed Marriages c. 1124 

1. Motu proprio Decretum Ne Temere, of August 1, 1948, 1 which sub
jected persons who, after baptism in the Catholic Church, were brought 
up from childhood in heresy, schism, unbelief, or without religion, to the 
canonical form of marriage, thus derogating the final clause of c. 1099 § 2 
of CIC/1917. 

2. Canon 90 of the Motu proprio Crebrae allatae, of February 22, 
1949,2 on the form to be observed in mixed marriages under Eastern 
canon law. 

3. Decree Orientalium Ecclesiarum 18 of Vatican Council II, which 
exempts marriages celebrated between Eastern Catholics and baptized 
Eastern non-Catholics from the obligatory nature ad valorem of the ca
nonical form. 

4. Instruction Matrimonii sacramentum, of March 18, 1966,3 which 
maintains the observance of the canonical form for the validity of mixed 
marriages. 

5. Motu proprio De episcoporum muneribus IX, 17, of June 15, 
1966,4 which reserves to the Holy See the faculty to dispense from the ca
nonical form of marriage. 

6. Decree Crescens matrimoniorum, of February 22, 1967,5 which 
applies the provisions of Orientalium ecclesiarum 18 to marriages be
tween Latin Catholics and baptized Eastern non-Catholics. 

7. Motu proprio Matrimonia mixta, of March 31, 1970,6 which 
granted local ordinaries the faculty to dispense from canonical form in 
mixed marriages. 

8. Response of the CPIV of February 11, 1972, 7 which equates the 
marriage of a Catholic to a baptized Catholic who has defected from the 
faith and become a member of a non-Catholic denomination with a mixed 
marriage, regarding dispensation from the form by the ordinary. 

9. Response of CPIV of April 9, 1979,8 which confers on diocesan 
bishops the faculty to add invalidating clauses to restrict the scope of the 
dispensation from canonical form in mixed marriages. 

II. The CIC/1917 regulated the impediment of mixed religion in 
c. 1060. It established the unlawfulness of a marriage celebrated without 
prior dispensation between two validly baptized persons, when one is 
Catholic and the other is a member of a heretical or schismatic sect. At the 

l. AAS 40 (1948), p. 305. 
2. AAS 41 (1949), p. 89. 
3. AAS 58 (1966), p. 235. 
4. AAS 62 (1970), pp. 257-263. 
5. AAS 59 (1967), p. 165. 
6. AAS 62 (1970), pp. 257-263. 
7. AAS 64 (1972), p. 397. 
8. AAS 71 (1979), p. 632. 
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c. 1 124 Bk IV. Pt. I. The Sacraments NAVARRO-VALLS 

same time, it was implicitly noted that this impediment of ecclesiastical 
law becomes an impediment of divine law in cases in which there would 
be danger of corruption of the Catholic spouse or the children. Until the 
danger ceases, the impediment cannot be dispensed. 

In the votes sent by the Prelates for the preparation of Vatican Coun
cil II, there were opinions in favor of maintaining this impediment as well 
as opinions inclined towards more severity or its reduction. 9 Thus, several 
Prelates, especially from North America, ask for the impediment of mixed 
religion to change to an impediment to a valid marriage. On the other 
hand, others asked for its repeal as an ecclesiastical impediment of gen
eral law. However, the majority wanted a reduction only in some aspect 
such as the liturgical form, the guarantees, etc. 

For its part, the 1967 Synod of Bishops raised several issues related 
to the impediment. They proposed changing the "mixed marriage" to "in
terconfessional marriages," "ecumenical marriage," or "interreligious mar
riage." They also discussed the appropriateness of the existence of an 
impediment within the tendency to restrict the scope of the laws to what 
is strictly necessary for the life of society. Nevertheless, neither the termi
nological change nor the total elimination of the impediment was well re
ceived. 

In this way, c. 1124 reaffirms the prohibition which, as in the CIC/ 
1917, is only established for the lawfulness of the marriage of a person 
baptized in the Catholic Church or converted thereto, provided that he or 
she has not defected from it by a formal act with a person who belongs to 
a Church or ecclesial community that does not have full communion with 
the Catholic Church, even if he or she is validly baptized. Under this latter 
denomination, we must include all those Christian communities that at 
various times in history have separated from the Catholic Church, pro
vided they maintain the profession of faith in Christ and accept the Bible 
as the revealed word of God. 

According to the CPI, 10 persons affiliated with atheistic sects should 
also be included. Nevertheless, 1 1  persons affiliated with a Communist 
party, or who propagate or defend their materialistic or anti-Catholic doc
trines are not strictly included in the prohibition. Canon 1071 would apply 
to these latter persons, although it would be advisable to also demand the 
guarantees referred to in c. 1125. The Response of February 11, 1972 of the 
PCIDSVC (see above, I, 8), equates mixed marriages, for the purposes of 
dispensation from the form by the ordinary, with the marriage of a Catho
lic with another Catholic who has defected from the faith or has converted 
to another non-Catholic religion. 

9. Cf. J.M. FLADER, Los matrimonios mixtos ante la reforma del C6digo de Derecho 
Canonico (Pamplona 1971), pp. 76ff. 

10. Respuesta, July 30, 1934, in AAS 26 (1934), p. 494. 
11. Cf. SCSO, Declaraci6n, August 11 ,  1949 , in AAS 41 (1949), p. 428. 
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NAVARRO-VALLS Tit. VII. Ch. VI. Mixed Marriages cc. 1125-1126 

1 125 Huiusmodi licentiam concedere potest Ordinarius loci, si 
iusta et rationabilis causa habeatur; earn ne concedat, 
nisi impletis condicionibus quae sequuntur: 

1 ° pars catholica declaret se paratam esse pericula a 
fide deficiendi removere atque sinceram promissio
nem praestet se omnia pro viribus facturam esse, ut 
universa proles in Ecclesia catholica baptizetur et 
educetur; 

2° de his promissionibus a parte catholica faciendis al
tera pars tempestive certior fiat, adeo ut constet 
ipsam vere consciam esse promissionis et obligatio
nis partis catholicae; 

3° ambae partes edoceantur de finibus et proprietati
bus essentialibus matrimonii, a neutro contrahente 
excludendis. 

The local Ordinary can grant this permission if there is a just and reason
able cause. He is not to grant it unless the following conditions are ful
filled: 

1 ° the Catholic party is to declare that he or she is prepared to remove 
dangers of defecting from the faith, and is to make a sincere promise 
to do all in his or her power in order that all the children be baptized 
and brought up in the Catholic Church; 

2° the other party is to be informed in good time of these promises to be 
made by the Catholic party, so that it is certain that he or she is truly 
aware of the promise and of the obligation of the Catholic party; 

3° both parties are to be instructed about the purposes and essential 
properties of marriage, which are not to be excluded by either con
tractant. 

SOURCES: c. 1061 § §  1 et 2; MS I et II; MM l; Seer. St. Litt., 15 apr. 1970 

1 126 Episcoporum conferentiae est tum modum statuere, quo 
hae declarationes et promissiones, quae semper requi
runtur, faciendae sint, tum rationem definire, qua de 
ipsis et in foro externo constet et pars non catholica cer
tior reddatur. 

It is for the Bishops' Conference to prescribe the manner in which these 
declarations and promises, which are always required, are to be made, and 
to determine how they are to be established in the external forum, and 
how the non-Catholic party is to be informed of them. 
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cc. 1125-1 126 Bk IV. Pt. I. The Sacraments 

SOURCES: MM 7 

CROSS-REFERENCES: cc. 1067, 1071, 1086 

NAVARRO-VALLS 

COMME NTARY - - - - - -

Rafael Navarro-Valls 

1. Along the lines of the Instruction MS and no. 4 of the Motu proprio 
MM, c. 1125 attributes the faculty to grant permission for the celebration 
of mixed marriages to the local ordinary. The validity of this permission is 
solely conditioned on the existence of just and reasonable cause; if that 
cause exists, the permission granted is valid, even if the guarantees men
tioned in this canon have not been given. In the interpretation of MM, doc
trine questioned whether the guarantees that should be given determined 
the validity of the dispensation granted; nevertheless, from the text of 
c. 1 125, it seems to be inferred that they cannot be required for the validity 
of the permission, because the particle if is only before the just and rea
sonable cause. In the opinion of doctrine, just cause is not a synonym of 
light cause, although the law leaves it to the good judgment of the local 
Ordinaries to estimate what is good and reasonable in the request for a 
dispensation. 

2. Apart from this just and reasonable cause, the CIC requires that 
certain guarantees be given by the Catholic party and that the non
Catholic party be advised of them, as well as the instruction for both par
ties on the ends and essential properties of marriage and their duty not to 
exclude them. 

To adequately understand these precautions, it is advisable to bear in 
mind that natural and divine law requires that one avoid the imminent 
danger of corruption of the faith of the Catholic party and of the children. 
Historically, the Church has used various means to ensure compliance 
with this condition. At the beginning, it required a promise of conversion 
by the non-Catholic party, then the same abjuratio haeresis, later the 
sworn statement that one would not expose the Catholic spouse to the 
danger of corruption, etc. Since the 16th century, popes have repeated that 
this impediment cannot be dispensed with if certain guarantees are not 
given, based on divine law, even if they are from ecclesiastical law.1 Fol
lowing these criteria, the CJC/1917 required that the non-Catholic spouse 
provide guarantees that he or she would not expose the Catholic spouse 

1. Cf. J.M. FLADER, Los matrimonios mixtos ante la reforma del C6digo de Derecho 
Canonico (Pamplona 1971), pp . 133-134. 
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NAVARRO-VALLS Tit. VII. Ch. VI. Mixed Marriages cc. 1125-1126 

to the danger of corruption, and that both give guarantees that all the chil
dren would be baptized and educated in the Catholic religion (c. 1061). 

These guarantees, in that they come from ecclesiastical law, can vary 
in their form and content, although there must always be some certainty 
that they will be complied with. In the Council debate on the Schema-vote 
on marriage, there was a tendency to have the guarantees only given by 
the Catholic party with the non-Catholic being informed of them. This 
trend was the one that was adopted, because MS and then MM released 
the non-Catholic party from furnishing the guarantees established in the 
CIC/1917. 

3. For its part, c. 1126 transfers to each episcopal conference the de
termination of the method by which the declarations established in c. 1125 
must be made, as well as the way to evidence them in the external forum 
and inform the non-Catholic party. In compliance with this provision, the 
General Decree of November 26, 1983 of the CBS (Art. 12.3) established 
that "the declarations and promises that precede mixed marriages and 
those ref erred to in c. 1126 shall comply with the provisions of the norms 
pronounced by this CE on January 25, 1971, for the application in Spain of 
the Motu proprio Matrimonia mixta." These norms establish that the 
Catholic party will provide written proof in the matrimonial file of the re
quired declaration and promise. The non-Catholic party shall also give 
written proof in the file of having received information on the ends and es
sential properties of marriage, as understood by the Catholic Church, and 
of being aware of the imperatives of conscience that are imposed on the 
Catholic spouse by his or her faith and of the promises made by this 
spouse in accordance with the demands of his or her Church. 
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cc. 1 127-1129 Bk IV. Pt. I .  The Sacraments NAVARRO-VALLS 

1 127 § 1.  Ad formam quod attinet in matrimonio mixto adhi
bendam, serventur praescripta can. 1108; si tamen 
pars catholica matrimonium contrahit cum parte non 
catholica ritus orientalis, forma canonica celebratio
nis servanda est ad liceitatem tantum; ad validitatem 
autem requiritur interventus ministri sacri, servatis 
aliis de iure servandis. 

§ 2.  Si graves difficultates formae canonicae servandae 
obstent, Ordinario loci partis catholicae ius est ab 
eadem in singulis casibus dispensandi, consulto 
tamen Ordinario loci in quo matrimonium celebratur, 
et salva ad validitatem aliqua publica forma celebra
tionis; Episcoporum conferentiae est normas sta
tuere, quibus praedicta dispensatio concordi ratione 
concedatur. 

§ 3. Vetatur, ne ante vel post canonicam celebrationem 
ad normam § 1 ,  alia habeatur eiusdem matrimonii 
celebratio religiosa ad matrimonialem consensum 
praestandum vel renovandum; item ne fiat celebratio 
religiosa, in qua assistens catholicus et minister non 
catholicus insimul, suum quisque ritum peragens, 
partium consensum exquirant. 

§ 1. The provisions of Can. 1108 are to be observed in regard to the form 
to be used in a mixed marriage. If, however, the Catholic party con
tracts marriage with an Eastern non-Catholic, the canonical form of 
marriage is to be observed for lawfulness only; for validity, however, 
the intervention of a sacred minister is required, while observing the 
other requirements of law. 

§ 2. If there are grave difficulties in the way of observing the canonical 
form, the local Ordinary of the Catholic party has the right to dis
pense from it in individual cases, having however consulted the Ordi
nary of the place in which the marriage is celebrated; for validity, 
however, some public form of celebration is required. It is for the 
Bishops' Conference to establish norms whereby this dispensation 
may be granted in a uniform manner. 

§ 3. It is forbidden to have, either before or after the canonical celebra
tion in accordance with § 1, another religious celebration of the same 
marriage for the purpose of giving or renewing matrimonial consent. 
Likewise, there is not to be a religious celebration in which the Cath
olic assistant and non-Catholic minister, each performing his own 
rite, together ask for the consent of the parties. 
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NAVARRO-VALLS Tit. VII. Ch. VI. Mixed Marriages cc. 1127-1129 

SOURCES: § 1: OE 18; SCEC Deer. Crescens matrimoniorum, 22 feb. 
1967 (AAS 59 [1967] 165-166) 

1 128 

§ 2: MS III; MM 9; Seer. St .. Litt. 15 apr. 1970; SCDF Resp., 
13 iul. 1971; PCIDSVC Resp. I, 11 feb. 1972 (AAS 64 [1972] 
397) 
§ 3: cc. 1063 § §  1 et 2, 1102 § l ;  SCHO Resp., 26 nov. 1919; 
SCHO Resp., 6 iul. 1928; SCEC Resp., 26 oct. 1964; SCHO 
Resp., 9 feb. 1965; SCDF Resp., 16 iun. 1966; MS V; MM 13 

Locorum Ordinarii aliique animarum pastores curent, ne 
coniugi catholico et filiis e matrimonio mixto natis auxi
lium spirituale desit ad eorum obligationes adimplendas 
atque coniuges adiuvent ad vitae coniugalis et familiaris 
fovendam unitatem. 

Local Ordinaries and other pastors of souls are to see to it that the catho
lic spouse and the children born of a mixed marriage are not without the 
spiritual help needed to fulfill their obligations; they are also to assist the 
spouses to foster the unity of conjugal and family life. 

SOURCES: MS VI; MM 14; Seer. St. Litt., 15 apr. 1970 

1 129 Praescripta can. 1 1 2 7  et 1 128 applicanda sunt quoque 
matrimoniis, quibus obstat impedimentum disparitatis 
cultus, de quo in can. 1086 § 1 .  

The provisions of cann. 1127 and 1128 are to be applied also to marriages 
that are impeded by the impediment of disparity of worship mentioned in 
Can. 1086 § 1. 

SOURCES: c. 1971; MS; MM 

CROSS-REFERENCES: 
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cc. 1127-1 129 Bk IV. Pt. I. The Sacraments NAVARRO-VALLS 

COMMENTARY ------

Rafael Navarro-Valls 

1. Despite some doctrinal opinions in favor of eliminating the obliga
tory nature ad valorem of the canonical form in mixed marriages, legisla
tion subsequent to the CJC/1917 has maintained this requirement (cf. 
MM 8; MS). For example, the 1967 Synod of Bishops responded negatively 
to the following proposal: "Is it advisable to eliminate the canonical form 
so that, when Catholics marry non-Catholics, it is required only for the li
ceity?" 

Canon 1127 § 1 maintains this provision, expressly referring to 
c. 1108. Therefore, it subjects mixed marriages to the general provisions 
on observance of the canonical form, for validity. The only exception to 
this general principle has its origin in OE 18 and in the Decree Crescens 
matrimoniorum, of February 22, 1967. 

2. With regard to the sacred minister who must be present, for valid
ity, it should be noted that he does not necessarily have to be a Catholic 
minister; he may be a minister from any Christian denomination. One 
might wonder whether the intervention of this minister must be active, as 
well as whether two witnesses are necessary, since neither is expressly 
stated. However, both requirements should be included in the phrase ser
vatis aliis . . .  , which seems to refer not only to capacity and consent con
ditions, but also to these issues. This is confirmed by the provisions of 
c. 834 CCEO, which specifies that, for the marriage between an Eastern 
Catholic and an Eastern non-Catholic, "the blessing of a priest is required, 
while observing the other requirements of law." 

3. Canon 1127 § 2 sets forth the faculty that MM 9 granted to ordinar
ies regarding dispensation from canonical form in mixed marriages, with 
some nuanced changes. This canon grants the faculty to the local ordinary 
of the Catholic party, after consultation with the local ordinary where the 
marriage will be celebrated. This is because it is the local ordinary where 
the marriage is to be celebrated who may more easily know whether cele
bration of the marriage in a non-canonical form involves some danger of 
scandal or other problems that should be avoided. 

The grave difficulties ref erred to in § 2 above must be considered, as 
doctrine observes, with no scruple or laxity. In any event, the local ordi
nary must indicate at the time of the dispensation the specific public form 
in which the marriage must be celebrated for its validity. Some public 
form other than those that have been indicated by agreement by the bish
ops' conference for a given country may be determined, because c. 1127 
does not restrict the ordinary's capacity to choose, provided that he indi
cates a public form, which may be required ad valorem. 
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NAVARRO-VALLS Tit. VII. Ch. VI. Mixed Marriages cc. 1127-1129 

4. The CBS, in the norms pronounced January 25, 1971 for the appli
cation in Spain of MM, confirmed by the General Decree of November 26 , 
1983, Art. 12.3, established the provisions by which the dispensation must 
be granted by agreement (nos. 5 and 6): 

"The canonical form of the celebration of mixed marriage is an indis
pensable condition for its validity. Nevertheless, when there are grave 
causes that impede compliance with this condition, the local ordinary may 
also dispense with the canonical form. The following are considered grave 
causes : a) unyielding opposition from the non-Catholic party; b) the fact 
that a considerable number of relatives of the spouses refuse the canoni
cal form; c) a grave conflict of conscience on the part of the contracting 
parties, which cannot be resolved by other means;f)  [sic] if a foreign civil 
law forces at least one of the contracting parties to use a form other than 
the canonical form. 

"Once the dispensation of the canonical form is granted, for the mar
riage to be celebrated in a public form, the celebration must take place: a) 
before a minister of another Christian denomination in the form pre
scribed thereby; b) before the competent civil authority in the lawfully 
prescribed form provided that this civil form does not exclude the essen
tial ends of marriage." 1 

5. With respect to the reference in c. 1129, see the commentary on 
C. 1086. 

1. Cf. BOCEE 3 (1984), pp. 103 (Decreto General, art. 12 §3) and 119 (Appendix with the 
Norms of 1971). 
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c. 1130 

1 130 

Bk IV. Pt. I. The Sacraments FORNES 

CAPUT VII 
De matrimonio secreto celebrando 

CHAPTER VII 
The Secret Celebration of Marriage 

Ex gravi et urgenti causa loci Ordinarius permittere po
test, ut matrimonium secreto celebretur. 

For a grave and urgent reason, the local Ordinary may permit a marriage 
to be celebrated in secret. 

SOURCES: c. 1104 

CROSS-REFERENCES: cc. 1108, 1 131, 1132, 1133 

CO MME NTARY ------

Juan Fornes 

In the CJC/1917, a secret marriage was called a "marriage of con
science,"  which led one writer1 to distinguish between the two possibili
ties, since every marriage of conscience would be a secret marriage, but 
not every marriage celebrated in secret would be a marriage of conscience. 
The characteristic that distinguished a marriage of conscience from a se
cret marriage was the fact that, in the case of a marriage of conscience, the 
obligation on the parties participating to maintain secrecy was based on, 
and regulated by, positive law.2 

Obviously, this distinction may no longer be made, because what 
was previously called a marriage of conscience is now called a secret mar
riage. In the work of revising the Code, an episcopal conference suggested 

1. L. MIGUELEZ, commentaries on cc. 1104-1107, in A. ALONSO-L. MIGUELEZ-S. ALONSO, 
Comentarios al C6digo de Derecho can6nico, II (Madrid 1963), pp. 671-672. 

2. Cf. ibid. , pp. 671-672. 
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FORNES Tit. VII. Ch. VII. The Secret Celebration of Marriage c. 1130 

that the term "marriage of conscience" be retained because, otherwise, 
conflicts could arise with civil authorities. However, the consultors be
lieved that these conflicts would exist regardless of the terminology used, 
if the institution were used rashly to evade civil law. Therefore, to avoid 
the danger of potential conflict with the civil authority, the institution 
would have to be deleted entirely, and the consultors indicated that there 
are cases in which a secret marriage provides an adequate solution ad 
bonum animarum, without any evasion of law.3 

It should be stressed that a secret marriage does not involve the ex
traordinary form of marriage regulated by c. 1116. Instead, there is the 
public nature of the ordinary form (c. 1108), although publicity is avoided, 
pursuant to cc. 1130-1133. 

A secret marriage is one that the local ordinary permits to be cele
brated in secret, due to a grave and urgent cause. This involves carrying 
out the preliminary investigation in secret and having the local ordinary, 
the official witness, the common witnesses and the spouses maintain se
crecy regarding the actual celebration of the marriage. Therefore, there are 
two requirements for a secret marriage: a) authorization from the local or
dinary of the place the marriage is to be celebrated (c. 1104 CJC/1917 ex
pressly excluded the vicar general without a special mandate; in the 
current code, he is not excluded, pursuant to c. 1130); b) the "grave and ur
gent" cause, which must be assessed by the ordinary. The CJC/1917 spoke 
of a "very grave and very urgent" cause, while the current legislation only 
uses the terms "grave" and "urgent." In the preparatory work, it was sug
gested that "urgent" be deleted, but this proposal did not receive the 
approval of the consultors, because the secret celebration must be consid
ered as an exception, either because there is a "grave" cause, or because 
the celebration of marriage cannot be delayed ("urgent" cause). 4 

The classic example of a grave and urgent cause appears in the en
cyclical of Benedict XIV, Satis vobis, of November 17, 1741: the case of 
two persons who live together without having married who, nonetheless, 
are publicly considered husband and wife. 5 Other situations could involve 
unreasonable opposition from the parties' parents and some civil prohibi
tions, although to the extent possible, there must be accommodation be
tween the two systems (cf., c. 1071 § 1,2°). Thus, acting to evade civil law 

3. Cf. Comm 10 (1978), p. 101. 
4. Cf. ibid. , pp. 101-102. 
5. Cf. Codicis Juris Canonici Fontes, I (Rome 1923), p. 703. Cf. also LEO XIII, Litt. Il 

divisamento, February 8, 1893 (ibid. , II (Rome 1925), pp. 393-401); L.M. DE BERNARDIS, Il 
matrimonio di coscienza (Padova 1935) ;  idem, '"Matrimonium conscientiae' e 
'Matrimonium secreto celebratum,"' in Scritti in memoria di Pietro Gismondi, vol. 1 (Milan 
1987), pp. 541-550; idem, "Un caso di osmosi fra Diritto canonico latino e orientale: il 
matrimonio segreto ," in Ius Ecclesiae 4 (1992), pp. 629-636; V. COBURN, Marriages of 
Conscience (Washington 1944). 
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should be avoided, as expressly stressed in the preparatory work. 6 There 
could be other causes, the urgency and gravity of which must be judged 
with discretion by the local ordinary, always bearing in mind the bonum 
animarum.7 

In connection with the civil effects of secret marriage in Spanish law, 
these effects undoubtedly take place, given that the 1979 Agreement on ju
ridical matters between the Holy See and the Spanish State merely speaks 
of "marriage celebrated according to the norms of canon Law" (Art. VI, I). 
The registry recording necessary for "full acknowledgment" of the civil ef
fects is a separate issue (Art. VI, I of said Agreement): on this point, see 
commentary on c. 1133. 

6. Cf. Comm 10 (1978), p. 101. 
7. Cf. ibid. 
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FORNES Tit. VII. Ch. VII. The Secret Celebration of Marriage c. 1131  

1 131 Permissio matrimonium secreto celebrandi secumfert: 

1 ° ut secreto fiant investigationes quae ante matrimo
nium peragendae sunt; 

2° ut secretum de matrimonio celebrato servetur ab Or
dinario loci, assistente, testibus, coniugibus. 

Permission to celebrate a marriage in secret involves: 

1 ° that the investigations to be made before the marriage are carried out 
in secret; 

2° that the secret in regard to the marriage that has been celebrated is 
observed by the local Ordinary, by whoever assists, by the witnesses 
and by the spouses. 

SOURCES: c. 1 105 

CROSS REFERENCES: cc. 1066-1072, 1108, 1130, 1132, 1 133 

COMMENTARY 

Juan Fornes 

While the preceding canon indicates the requirements for the cele
bration of marriage in secret, this canon describes its fundamental charac
teristic features. 

a) The first feature is that the preliminary investigation is conducted 
in secret. The preparatory measures are regulated in cc. 1066-1072. They 
have been considerably simplified since the CJC/1917, which set forth de
tailed provisions in cc. 1019-1034. Two Instructions from the SCDS (dated 
July 4, 1921 1 and June 29, 19412) must also be taken into account. 

In particular, c. 1067 refers to the competence of episcopal confer
ences in this matter. Therefore, the Spanish Bishops' Conference, through 
the general Decree of November 26, 1983, which went into effect July 7, 
1984,3 provides (Art. 12) that, to comply with c. 1067, a matrimonial file 
must be created. It is to include the examination of the couple and the wit
nesses (cf. no. 1). Moreover, the banns must be published by edict posted 

l. AAS 13 (1921), pp. 348-349. 
2. AAS 33 (1941), pp. 297-318. 
3. BOCEE 3 (1984), p. 103. 
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on the church doors for fifteen days or, where it is the tradition, the banns 
must be read on at least two feast days (no. 2). 

In connection with cc. 1066-1067, the response of the CPI of July 11, 
1984 should also be considered. 

This investigation must take place in secret, such that (as was 
stressed in the preparatory work4) disclosure be avoided. 

b) The other characteristic of a secret marriage is the celebration in 
secret and the obligation to maintain secrecy on the part of the ordinary, 
the official witness, the common witnesses (cf. cc. 1108 et seq.) and the 
spouses. 

The CJC/1917 specified that this obligation "if either of the spouses 
does not consent to its disclosure" (c. 1105 CJC/1917). This clause was 
slightly amended by the group working on the revision of the Code to read 
"unless both spouses consent to its disclosure."5 Nevertheless, in the final 
text, it has been deleted entirely. 6 As a result, one author has noted7 that 
there could be situations in which a secret marriage must remain a secret 
forever, notwithstanding the phenomenon considered in c. 1132. 

The issue is resolved logically in c. 840 § 1 of the CCEO, which uses 
the same wording as c. 1105 CJC/1917: "either of the spouses if the other 
does not consent to its disclosure." It has been suggested that c. 840 § 1 
CCEO could be considered a type of "authentic interpretation" of c. 1131 
CIC, since both norms have a common objective. Therefore, the obligation 
to maintain secrecy, in addition to the situation in c. 1132, also ceases in 
this other case. 8 

4. Cf. Comm 10 (1978), p. 102. 
5. Cf. ibid. , p. 102. Cf. also L.M. DE BERNARDIS, '"Matrimonium conscientiae' e 'Matrimo

nium secreto celebratum,"' in Scritti in memoria di Pietro Gismondi, vol. 1 (Milan 1987) , 
pp. 548-549. 

6. Cf. also Comm 10 (1978), p. 127. 
7. Cf. L.M. DE BERNARDIS, "Un caso di osmosi fra Diritto canonico latino e orientale: ii 

matrimonio segreto," in Ius Ecclesiae 4 (1992), p. 633. 
8. Cf. ibid. , pp . 634-636. 
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FORNES Tit. VII. Ch. VII. The Secret Celebration of Marriage c. 1132 

1 132 Obligatio secretum servandi, de qua in can. 1131, n. 2, ex 
parte Ordinarii loci cessat si grave scandalum aut gravis 
erga matrimonii sanctitatem iniuria ex secreti observan
tia immineat, idque notum fiat partibus ante matrimonii 
celebrationem. 

The obligation of observing the secret mentioned in Can. 1131 n.2 ceases 
for the local Ordinary if from its observance a threat of grave scandal or 
grave harm to the sanctity of marriage arises. This fact is to be made 
known to the parties before the celebration of the marriage. 

SOURCES: c. 1106 

CROSS-REFERENCES: cc. 1130, 1131, 1133 

COMME NTARY 

Juan Fornes 

The obligation to observe secrecy referred to in the preceding canon 
ceases for the local ordinary when the circumstances indicated in this 
canon arise, namely the threat of grave scandal or grave harm to the sanc
tity of marriage. 

There are two changes in this area from the provisions of the CIC/ 
1917: 

a) The clause was included providing that the ordinary must advise 
the parties before the celebration of the marriage of the circumstances 
that relieve him of the obligation to maintain secrecy. This clause was sug
gested in the preparatory work for the drafting of the initial schema. 1 

b) The circumstances relieving the ordinary of the obligation to 
maintain secrecy have been more generically formulated. Canon 1106 of 
the CJC/1917 listed not only the threat of grave scandal and the threat of 
grave harm against the sanctity of marriage, but also the couple's failure to 
ensure their children's baptism and Christian education, and the baptism 
of children under false names, without informing the ordinary within 
thirty days of the fact and the true parents. This list was not considered 
exhaustive. 

1. Cf. Comm 10 (1978), p. 102. 
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During the preparatory work, it was suggested that one of these 
cases be retained, namely the parents' failure to ensure their children's 
baptism and Christian education. 2 However, the text contained in the 
canon was chosen. Therefore, the current formulation gives the ordinary 
greater freedom to assess the circumstances that relieve him of the obliga
tion to maintain secrecy. 

2. Cf. ibid. , pp. 102-103. 
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FORNES Tit. VII. Ch. VII. The Secret Celebration of Marriage c. 1133 

1 133 Matrimonium secreto celebratum in peculiari tantum
modo regesto, servando in secreto curiae archivo, adno
tetur. 

A marriage celebrated in secret is to be recorded only in a special register 
that is to be kept in the secret archive of the curia. 

SOURCES: c. 1107 

CROSS REFERENCES: cc. 489, 490, 1121, 1122, 1130, 1131, 1132 

C OMMENTARY 

Juan Fornes 

To the characteristics described in c. 1131 (preliminary investigation 
in secret and the obligation to maintain secrecy), this canon adds a third 
feature of marriages celebrated in secret: recording in a special register, 
kept in the secret archive of the curia ( cf. cc. 489 and 490). This is differ
ent from the duties referred to in cc. 1121 and 1122: recording in the regis
ter of marriages and the notation that must be made in the register of 
baptisms. 

Like every canonical marriage, marriage in secret has civil effects in 
Spanish law (see commentary on c. 1130). However, the "full acknowledg
ment" of these effects requires the recording in the civil registry (Art. VI, 
1, and final Protocol of the 1979 Agreement on juridical matters). 

In this sense, doctrine has concerned itself with the various types of 
recording and their importance in publicity. 1 

For one thing, recording in the special register of the curia "is not ju
ridically irrelevant, rather it implies the existence of an authentic canoni
cal marriage which has civil effects that are simply acknowledged by the 
State, even if their feasibility is influenced in some cases by their confi
dentiality. "2 But, the marriage also can be recorded in the "special book of 
the central civil Registry"(Art. 64, Spanish Civil Code) provided that both 
spouses request this (Art. 78, Law of Spanish Civil Registry). Article 267,1 
of the Regulations of the Spanish Civil Registry (in its amendment of Au
gust 29, 1986) provides that "the marriage in secret, regardless of the legal 
form in which it is celebrated, shall be recorded in the Special Book." 

1. Cf. R. DURAN, La inscripci6n en el Registro civil del matrimonio can6nico (Madrid 
1988), pp. 186-199, with ample bibliographical references on the subject. 

2. Ibid. , p. 190. 
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However, "this norm in itself is insufficient to establish without any other 
supplement the obligation in question, because as long as the legitimated 
persons are not indicated, it loses its external force, especially when the 
Center in charge of the special Registry cannot act ex officio in the 
matter ... " such that for a secret marriage "this recording is not obligatory, 
without prejudice to its carrying out when the spouses so agree (Art. 80,1 
LRC)."3 

Recording in the special book of the Central Registry involves a 
means of proof of the act performed, when the interested parties so de
sire, even if it does not provide in actu a publicity erga omnes, a publiciz
ing effect as regards third parties. This undoubtedly occurs because of its 
hypothetical recording in the ordinary civil registry that, according to 
Art. 79 of the Law of Civil Registries, could be requested by both spouses 
by mutual agreement, by the surviving spouse, or by the ordinary, in cases 
in which his canonical obligation of secrecy ceases: "The relevance of the 
publication of the canonical secret marriage, it has been said in this re
gard, 4 is not much different from the publication of a marriage entered 
into under ordinary circumstances: it give full acknowledgment of the 
civil effects of the celebration (Art. 61 CC) and, also, according to Art. 64 
CC, it determines 'the acknowledgment of the secret marriage,' even if its 
scope, 'would prejudice the rights acquired in good faith by third partis' 
(Art. 61 and Art. 64 CC) among other issues ... is identical in both phe
nomena." 

3. Ibid., pp. 191-192. 
4. Ibid., p. 199. 
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FORNES 

1 134 

Tit. VII. Ch. VIII. The Effects of Marriage c. 1134 

CAPUT VIII 
De matrimonii effectibus 

CHAPTER VIII 
The Effects of Marriage 

Ex valido matrimonio enascitur inter coniuges vinculum 
natura sua perpetuum et exclusivum; in matrimonio 
praeterea christiano coniuges ad sui status officia et di
gnitatem peculiari sacramento roborantur et veluti con
secrantur. 

From a valid marriage there arises between the spouses a bond which of 
its nature is permanent and exclusive. Moreover, in Christian marriage, 
the spouses are by a special sacrament strengthened and, as it were, con
secrated for the duties and the dignity of their state. 

SOURCES: c. 1110; LG 41; GS 48; HV 25 

CROSS REFERENCES: cc. 1055, 1056, 1057, 1061, 1085, 1096, 1101, 
1135, 1136, 1137-1140 

C OMMENTARY 

Juan Fornes 

1. Juridical relationship between marriage and its elements 

From a thorough examination of the first paragraph of this canon, 
one may observe that a "valid marriage" is marriage in fieri, that is, the 
conjugal covenant or agreement of wills between a man and woman.1 This 
conjugal covenant, originating with consent ( c. 1057), gives place to the 
marriage in facto esse ,  the formal principle of which distinguishes 

1. Cf. Comm 10 (1978), p. 104. On the subject matter of this canon, cf. CCE, 1638-1654. 
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marriage from other relationships that appear similar, is "a bond which of 
its own nature is permanent and exclusive." 

As stressed by Gaudium et Spes 48, "from the human act by which 
the partners mutually surrender themselves to each other; for the good of 
the partners, the children, and society, this sacred bond no longer depends 
on human decision alone. For God himself is the author of marriage and 
has endowed it with various benefits and with various ends in view ... " 

In juridical terms, marriage, considered as itself (the conjugal part
nership or community, the marriage in facto esse) is a juridical relation
ship of commonality, the elements of which are the subjects, the bond, the 
object and the content.2 Avoiding doctrinal and theoretical digressions,3 

the following is a canonical analysis of these elements: 

1) The subjects. Obviously, only a man and a woman may be the sub
jects of this juridical relationship (cf. c. 1096 § 1), taking into account that 
unity is an essential property of marriage ( c. 1056). 

2) The bond. This is the primary, fundamental and basic nexus that 
unites the spouses. It radically contains all the conjugal rights and obliga
tions. Because of the bond, man and wife communicate with each other in 
the masculine and feminine structures of the person such that, in this 
same measure, they take part in the person of the other spouse, at the 
same time that they share in the objectives of marriage (cf. c. 1055). 

This bond has some characteristics that are clearly deduced from a 
thorough reading of c. 1134: 

a) It is unique. There are not two bonds, the man's with respect to 
the woman and another of the woman with respect to the man, but just 
one, that is, the union between a man and a woman, originating in the 

2. Cf. J. HERVADA, "El matrimonio 'in facto esse.' Su estructura jurfdica," in !us 
Canonicum 1 (1961) ,  pp. 135ff; also in Vetera et Nova, I (Pamplona 1991) ,  pp. 1-53; 
J. HERVADA-P. LOMBARDfA, El Derecho del Pueblo de Dias, 111/1, Derecho matrimonial 
(Pamplona 1973), pp. 177-260; J. FORNES, Derecho matrimonial can6nico (Madrid 1990), 
pp. l 7lff. 

3. Cf. previous note; also, among others, G. ErSENRING, "La comunidad conyugal en el 
ordenamiento can6nico," in Excerpta e dissertationibus in Jure Canonico VII (Pamplona 
1989), pp. 133ff; R. LLANO CIFUENTES, "A naturaleza jurfdica do matrim6nio a luz do novo 
C6digo de Direito Canonico," in Ius Canonicum 54 (1987) ,  pp. 557ff; E .  MOLANO, 
Contribuci6n al estudio sabre la esencia del matrimonio (Pamplona 1977); U. NAVARRETE, 
De structura iuridica matrimonii secundum Concilium Vaticanum II, (Rome 1968) ; 
F.R.  AZNAR, El nuevo Derecho matrimonial can6nico , 2n d  ed.  (Salamanca 1985) ;  
A.  BERNARDEZ, Compendia de Derecho matrimonial can6nico, 7th ed. (Madrid 1991) ,  
pp. 245ff; M. L6PEZ A1ARC6N-R. NAVARRO VALLS, Curso de Derecho matrimonial can6nico y 
concordado, 4th ed. (Madrid 1992), pp. 26lff; J.Ma GONZALEZ DEL VALLE, Derecho can6nico 
matrimonial segun el C6digo de 1 983, 4th ed. (Pamplona 1988); Z .  GROCHOLEWSKI
M. POMPEDDA-C. ZAGGIA, fl matrimonio nel nuovo Cadice di Diritto Canonico (Padova 
1984); H. HEIMERL-H. PREE, Kirchenrecht. Allgemeine Normen und Eherecht (Vienna 1983); 
I. GRAMUNT-J. HERVADA-A.W. LEROY, Canons and Commentaries on Marriage (Collegeville 
(MN) 1987); G. LO CASTRO, Tre studi sul matrimonio (Milan 1992). 
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conjugal covenant: "Thus the man and woman, who 'are no longer two but 
one' (Mt 19:6), help and serve each other by their marriage partnership. 
They become conscious of their unity and experience it more deeply from 
day to day. The intimate union of marriage, as a mutual giving of two per
sons, and the good of the children demand total fidelity from the spouses 
and require an unbreakable unity between them" (GS 48). 

This is what doctrine calls individuitas matrimonii, the individual
ity or uniqueness of marriage. Therefore, if marriage is null, it is null for 
both parties. It could not be null for one and not for the other; the mar
riage is null, regardless of the effects of the putative marriage ( c. 1061 § 3; 
cf. also cc. 1137 and 1139). 

b) It is permanent. It unites the spouses in all their capacity to be 
united and, as a result, for all their life. Therefore, the bond is indissolu
ble "of its nature" (see commentary on c. 1056). It was suggested during 
the preparatory work on the revision of the CIC that the words natura 
sua be deleted in connection with indissolubility. However, the consultors 
did not find this advisable.4 Consequently, trial marriages are not possible 
(cf. C. 1101 § 2). 

c) It is exclusive. Thus, one of its essential properties is unity 
( c. 1056). The spouses are united in all their natural inclinations and can
not be united to another person. Thus, an attempt to enter into another 
marriage, while the prior one remains, would collide with the impediment 
of the bond ( c. 1085) and would be null. 

d) It is mutual. The bond joins the spouses to each other, so there 
cannot be a marriage in which one is bound and the other is not. 

3) The object. It consists of the personal giving by both spouses of 
their respective rights and duties. 

4) Content. It is all the conjugal rights and duties:5 

a) The right to the conjugal act. It is a right-duty to the conjugal act 
spoken of in c. 1061 § 1: "a conjugal act in itself apt for the generation of 
offspring: to this act marriage is by its nature ordered ... " Note also that 
c. 1055 § 1 states that marriage "of its own very nature is ordered to the 
well-being of the spouses and to the procreation and upbringing of chil
dren." This means that the matrimonial practices designed for generation 
inform the entire structure of marriage, such that the uniting and procreat
ing significance cannot be separated in the conjugal acts. 6 

4. Cf. Comm 10 (1978), pp. 104-105. 
5. Cf. in this sense, J. HERVADA-P. LOMBARDfA, El Derecho del Pueblo de Dias . . .  , cit., 

pp. 223-254, from which the classifications here listed have been adapted; J. FORNES, 
Derecho matrimonial can6nico, cit., pp. l 73ff. 

6. Cf. HV 12; JOHN PAUL II, Discurso, July 1 1, 1984, nos. 2-6, in Insegnamenti di 
Giovanni Paolo II VII/2 (1984), pp. 85-88; idem, Discurso, October 10, 1984, no. 3, in 
Insegnamenti . . .  cit., p. 846; CDF, Instr. Donum vitae of February 22, 1987, II, B. 
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b) The right-duty not to impede the procreation of children. This is 
a consequence of the foregoing and refers to the omission of activities that 
may impede the generative process (for example, sterilization, abortive 
practices, use of contraceptives, etc.). 

c) The duty to receive the children in the conjugal community. This 
means not to threaten the life or bodily safety of children already born and 
to receive them into the conjugal community, in that this constitutes the 
fullest basic structure that is the family. 

d) The right to the commonality of conjugal life. Although c. 1055 § 1 
describes marriage as a "a partnership of their whole life ," this right to 
commonality of conjugal life is not mere physical cohabitation but some
thing deeper that involves a share in the personal nature of the other 
spouse in conjugal aspects and a solidarity of destiny and objectives, which 
become common. That is why c. 1135 states: "Each spouse has an equal ob
ligation and right to whatever pertains to the partnership of conjugal life." 

e) The right-duty to educate the children. Apart from the fundamen
tal fact of c. 1055 § 1, regarding the design of marriage for "procreation 
and upbringing of children," this right-duty is expressly set forth in c. 1136 
(see commentary, which refers to other places in which the Code estab
lishes specific norms related to the various aspects of education: physical, 
social, cultural, moral, religious). 

2. Juridical relationships derived from marriage 

Together with the main juridical relationship , from marriage come 
derived juridical relationships: 1) the economic relationship between the 
spouses, which may be regulated by law or by agreement between them; 
2) the right of the children to be received in the family community that 
their parents have formed; and 3) the right of the children to be educated 
by their parents in this family community. 7 

3. The sacrament of marriage 

The second part of c. 1134 refers to the sacramental nature of Chris
tian marriage , utilizing as its basis Gaudium et Spes 488 (see commentary 
on c. 1055). It is sufficient to stress that this union between man and 
woman has been entirely elevated, through the new institution brought 
about by Christ, to the dignity of a sacrament, such that the spouses re
ceive the grace to live the demands involved in their vocation and status. 

7. Cf. J. HERVADA, "El matrimonio can6nico. Teoria general, "  in Derecho can6nico 
(Pamplona 1975), p. 390. 

8. Cf. Comm 10 (1978), p. 105. Cf. also, regarding this topic, CPITL, Congregatio 
plenaria, diebus 20-29 octobris 1981 habita (Typis polyglottis Vaticanis 1991), pp. 480-485. 
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1 135 

Tit. VII. Ch. VIII. The Effects of Marriage c. 1135 

Utrique coniugi aequum officium et ins est ad ea quae 
pertinent ad consortium vitae coniugalis. 

Each spouse has an equal obligation and right to whatever pertains to the 
partnership of conjugal life. 

SOURCES: c. 1111; SRR Decisio coram Anne, 8 nov. 1963; HV 9, 10; SRR 
Decisio coram Serrano, 3 apr. 1973 

CROSS REFERENCES: cc. 104, 208, 1055, 1134, 1136, 1151 

COMME NTARY 

Juan Fornes 

If marriage considered in itself is a juridical relationship of commu
nality (see c. 1134 and commentary), both parties in the juridical relation
ship are on a level of radical equality with respect to the rights and 
obligations implied in the juridical relationship. Thus, according to c. 1135, 
each "has an equal obligation and right to whatever pertains to the partner
ship of conjugal life." Moreover, as a juridical relationship of commonality, 
marriage involves mutual participation in the natures of the two persons in 
the way they complement each other and solidarity of common destiny. 1 

In this sense, one should distinguish between "conjugal commonal
ity" (the communitas vitae et amoris coniugalis, spoken of in Gaudium 
et Spes 48 and the totius vitae consortium, spoken of in c. 1055 § 1) and 
"conjugal cohabitation" (the convictus coniugalis referred to in c. 1151).2 

The "conjugal commonality" or "partnership for life" is marriage itself, 
while "conjugal cohabitation" is a normal and natural consequence of mar
riage, which cannot be thwarted without a proportionate and lawful 
cause, since it arises from a demand of justice, which entails a duty for the 
spouses and a right with regard to third parties.3 

1. Cf. CCE, 371-372; J. HERVADA-P. LOMBARDfA, El Derecho del Pueblo de Dias, III/1, 
Derecho matrimonial (Pamplona 1973), pp. 197-260, especially p. 217. 

2. Cf. Comm 9 (1977), pp. 122-123; and 10 (1978), p. 118; Relatio complectens synthesim 
animadversionum ab Em.mis atque Exe.mis Patribus Commissionis ad novissimum 
Schema Codicis Juris Canonici exhibitarum, cum responsionibus a Secretaria et  
Consultoribus datis (Typis polyglottis Vaticanis 1981), pp. 242-245. 

3. Cf. J. HERVADA-P. LOMBARDfA, El Derecho . . .  , cit., p. 244. See also J. FORNES, Derecho 
matrimonial can6nico (Madrid 1990), pp. 171ff and 187ff; idem, "El principio de igualdad en 
el ordenamiento can6nico,"  in Fidelium Jura 2 (1992), pp. 1 13ff; M. L6PEZ ALARC6N
R. NAVARRO VALLS, Curso de Derecho matrimonial can6nico y concordado, 4th ed. (Madrid 
1992), pp. 261ff; R. NAVARRO VALLS, Estudios de Derecho matrimonial (Madrid 1977), 
pp. 135ff; A. BERNARDEZ, Compendia de Derecho matrimonial can6nico, 7th ed. (Madrid 
1991), pp. 248ff. 
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It may be asked what it is that "pertains to the partnership of conju
gal life" and to what "each spouse has an equal obligation and right,"  as set 
forth in c. 1135. This question was posed indirectly during the revision of 
the Code. As reported in Communicationes, there were some objections 
to the literal meaning of the canon, to have the obligations and rights of 
the spouses determined more precisely, such as the multiplication of the 
Christian people, the help and service that must be given to each other, 
etc. Nevertheless, the consultors felt that the purpose of the canon was to 
stress the principle of equality between the spouses with respect to rights 
and duties. It was believed that this objective was optimally achieved in 
the wording of the canon as it was. 4 

If one tries to state this generic formulation more precisely, what 
"pertains to the partnership of conjugal life" is the content of the matrimo
nial juridical relationship, such as: a) the right to the conjugal act; b) the 
right-duty to not impede the procreation of children; c) the duty to receive 
children into the conjugal community; d) the right to commonality of con
jugal life; and e) the right-duty to educate children of the union. 

The intent of c. 1135 is to stress the principle of radical equality be
tween husband and wife in everything that belongs to the conjugal part
nership, not only ad actus prorios coniugalis vitae, as stated in c. 1111 
CIC/1917. Hence, as indicated by John Paul II, "Above all it is important to 
underline the equal dignity and responsibility of women with men. This 
equality is realized in a unique manner in that reciprocal self-giving by 
each one to the other and by both to the children which is proper to mar
riage and the family" (FC 22). 5 With respect to the man, he stresses: 
"Within the conjugal and family communion-community, the man is called 
upon to live his gift and role as husband and father. In his wife, he sees the 
fulfillment of God's intention: 'It is not good that the man should be alone, 
I will make him a helper fit for him, ' and he makes his own the cry of 
Adam, the first husband: 'This at last is bone of my bones and flesh of my 
flesh' (Gen. 2, 18). Authentic conjugal love presupposes and requires that 
a man have a profound respect for the equal dignity of his wife ... " (FC 25, 
cf. CCE, 371-372). 

This radical equality is properly combined with a functional diversity 
in the family. "In the family, as has been written in this regard, there is an 
'order' of functions that must always be respected. This diversity of func
tions basically comes from the difference between men and women from 
the point of view of the way they exercise their sexuality. In fact, men and 
women are equal in dignity as human beings, but they have distinct and 
complementary functions, in the family and in society, because of their 
different sexuality. In the family and in marriage, therefore, that same 

4. Cf. Comm 10 (1978), p. 105. Cf. also CPITL, Congregatio plenaria, diebus 20-29 
octobris 1981 habita ('fypis polyglottis Vaticanis 1991), pp. 480-485. 

5. CF. also JOHN PAUL 11, Litt. Ap. Mulieris dignitatem, August 15, 1988; CCE, 369-372. 
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radical equality and functional difference is reproduced, which is affirmed 
by members of the Church, all equal as God's children and called to holi
ness, but each through a specific and distinct pathway. "6 

In the sphere of positive law, this radical equality is manifested, for 
example, in the deletion of c. 1112 CIC/1917, according to which women 
shared in the canonical "status" of their husbands, unless otherwise pro
vided by special law. In this regard, also of interest is the change regarding 
domicile and quasi-domicile. According to the CIC/1917, married women 
had the legal domicile or quasi-domicile of their husbands ( cf. c. 93 CIC/ 
1917), but the CIC refers to the "common" domicile or quasi-domicile of 
the spouses. In the event of a lawful separation or for another just cause, 
each spouse may have his or her own domicile or quasi-domicile ( c. 104). 
In this sense, it has been noted that the effect by which the spouses have a 
common domicile or quasi-domicile "as provided in c. 93 of the Code of 
1917, does not come from a married woman's acquisition of her husband's 
domicile, but from the very nature of things. "7 

6. Cf. C. BASEVI, "Personalita umana e sottomissione della donna nei testi paolini," in 
Fidelium Jura 3 (1993), p. 147. Also J. HERVADA-P. LOMBARDiA, El Derecho . . .  , cit., pp. 252-
254. 

7. M. L6PEZ ALARC6N-R. NAVARRO VALLS, Curso . . .  , cit., pp. 265-266. 
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1 136 

Bk IV. Pt. I. The Sacraments FORNES 

Parentes officium gravissimum et ius primarium habent 
prolis educationem tum physicam, socialem et cultura
lem, tum moralem et religiosam pro viribus curandi. 

Parents have the most serious obligation and the primary right to do all in 
their power to ensure their children's physical, social, cultural, moral and 
religious upbringing. 

SOURCES: cc. 1113, 1372 § 2; PIUS PP. XI, Enc. Divini Illius Magistri, 
31 dee. 1929, 59-60 (AAS 22 [1930] 49-86); PIUS PP. XI, 
Enc. Mit brennender Sorge, 14 mar. 1937, 164-165 (AAS 29 
[1937] 145-167); PIUS PP. XII, All., 8 sept. 1946; LG 11; GE 3, 
6; GS 48; CIP Del. Il dinamismo dellafede, 10 dee. 1974, n. 
38, 5° 

CROSS REFERENCES: cc. 226 § 2, 793, 795, 796, 797, 799, 835 § 4, 868, 
920, 1055 § 1, 1086,1125, 1126, 1134, 1135, 1153 § 
1, 1154, 1366, 1689 

COMME NTARY ------

Juan Fornes 

Within the content of the juridical matrimonial relationship, there is 
the right-duty to educate the children (see commentary on c. 1134). At 
the same time, it should be noted that c. 1055, when setting forth the de
scriptive concept of marriage, says that "of its own very nature [it] is 
ordered to the well-being of the spouses and to the procreation and up
bringing of children." 

Now then, this legal provision, which reflects and improves the 
former c. 1113 CJC/1917, sets forth the "primary right" and "the most seri
ous obligation" of the parents to see to the various aspects of their chil
dren's upbringing. 

For its part, c. 226 § 2, within the context of "the obligations and 
rights of the lay members of Christ's faithful" (tit. II, part I of book II), indi
cates that "Because they gave life to their children, parents have the most 
serious obligation and the right to educate them. It is therefore primarily 
the responsibility of Christian parents to ensure the Christian education of 
their children in accordance with the teaching of the Church." And c. 793, 
in the context of the "teaching office of the Church" (book III) and, to be 
specific, at the beginning of the provisions on "Catholic Education" 
(tit. III), also stresses that parents and those who take their place have the 
duty and the right to educate their children; and it emphasizes that Catho
lic parents have the obligation and the right to choose those means and 
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institutes through which they can best provide the Catholic education of 
their children. They also have the right, said canon indicates finally, to 
avail themselves of that assistance from civil society which they need to 
provide a Catholic education for their children. 

As is well known, Vatican Council II has particularly insisted on this 
primary right and on this obligation that devolves upon parents with re
spect to the education of their children. We shall simply set forth here 
three important texts: 

a) Gaudium et Spes 48: "As for the spouses, when they are given the 
dignity and role of fatherhood and motherhood, they will eagerly carry out 
their duties of education, especially religious education, which primarily 
devolves on them" ( cf. also GS 50 and 52). 

b) Gravissimum Education is 3: "As it is the parents who have given 
life to their children, on them lies the gravest obligation of educating their 
family. They must therefore be recognized as being primarily and princi
pally responsible for their education. The role of parents in education is of 
such importance that it is almost impossible to provide an adequate sub
stitute. It is therefore the duty of parents to create a family atmosphere in
spired by love and devotion to God and their fellow-men which will 
promote an integrated, personal and social education of their children" 
(cf. also nos. 6-7). 

c) Dignitatis humanae 5: Parents "have the right to decide in accor
dance with their own religious beliefs the form of religious upbringing 
which is to be given to their children. The civil authority must therefore 
recognize the right of parents to choose with genuine freedom schools or 
other means of education. Parents should not be subjected directly or in
directly to unjust burdens because of this freedom of choice." 

John Paul II, for his part, commenting on said text from Gravissi
mum Education is 3, has stressed that "The right and duty of parents to 
give education is essential, since it is connected with the transmission of 
human life; it is original and primary with regard to the educational role of 
others, on account of the uniqueness of the loving relationship between 
parents and children; and it is irreplaceable and inalienable, and therefore 
incapable of being entirely delegated to others or usurped by others" 
(FC 36; cf. also 37-41; and CCC 902, 1652 et seq., 2221, 2223, 2229, 2685; 
and Letter to Families 16). 

If from these expressive texts of the Magisterium we pass to the code 
provisions, 1 besides the fundamental information already mentioned from 
c. 1055 § 1, there are also concrete norms related to the various aspects of 
the education referred to in the canon under discussion here. Thus, for 

1. Cf. Comm 10 (1978), p. 105. Cf. also, relative to this issue, CPITL, Congregatio 
plenaria, diebus 20-29 octobris 1981 habita (Typis polyglottis Vaticanis 1991), pp. 480-485. 
One can consult , among others, M.E .  CASELLATI ALBERTI, L'educazione dei figli 
nell 'ordinamento canonico (Padova 1992). 
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example, "Parents are obliged to see that their infants are baptised within 
the first few weeks. As soon as possible after the birth, indeed even before 
it, they are to approach the parish priest to ask for the sacrament for their 
child, and to be themselves duly prepared for it" (c. 867 § 1); they must con
cern themselves with what is involved in the first communion (c. 914); 
more than anyone else, they are obligated to raise their children in the faith 
and in the practice of Christian life, through words and examples ( c. 77 4 
§ 2); they must entrust their children to those schools where Catholic edu
cation is imparted; and should this not be possible, they have the obligation 
to see that proper Catholic education is organized outside of the schools 
( c. 798); they must see that they receive the sacrament of confirmation 
( c. 890); and, lastly, other aspects contemplated in said cc. 226 § 2 and 793, 
and in cc. 795-797, 799, 835 § 4, 868, 920, 1366, 1689. 

Lastly, it should be stressed that the canonical code pays particular 
attention to the phenomena in which the upbringing of children may be af
fected by special circumstances: for instance, when one of the spouses is 
not Catholic (because he or she was not baptized or belongs to a Christian 
faith that is not in full communion with the Catholic Church), or when he 
or she places the children in grave spiritual or physical danger. In the first 
case, the provisions of c. 1086 and the guarantees established in cc. 1125 
and 1126 should be considered. For the second case, c. 1153 § 1 indicates 
that conjugal separation may be appropriate, and if it takes place, "When a 
separation of spouses has taken place, appropriate provision is always to 
be made for the due maintenance and upbringing of the children," as indi
cated in c. 1154. 
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1 137 Legitimi sunt filii concepti aut nati ex matrimonio valido 
vel putativo. 

Children conceived or born of a valid or putative marriage are legitimate. 

SOURCES: c. 1114 

CROSS REFERENCES: cc. 101, 111, 877, 1061, 1138, 1139, 1140 

C OMMENTARY 

Juan Fornes 

This canon discusses the notion of the legitimacy of children, while 
c. 1138 discusses the issue of its proof when it is unknown or is chal
lenged. 

During the revision of the CJC/1917, deletion of the canons on legiti
macy was suggested, because of the tendency in civil law to consider legit
imate and illegitimate children as equal and because the new CIC no 
longer sets forth the irregularity due to a birth defect. Therefore, it was ar
gued that "there is no reason to retain in the Code the notions of legiti
mate or i llegitimate children that are of no consequence in law. " 1 

However, these suggestions were not accepted by the respective study 
group, which stressed that this notion is still necessary because of the 
consequences it could have in particular law. 2 

After the effects of illegitimacy disappeared in the 1980 Schema, it 
was again suggested that the referring to illegitimacy be deleted, because 
if the notion remains, the stigma of illegitimacy does as well. It was sug
gested that, wherever necessary, particular law could make appropriate 
provisions. 3 In response, the Secretariat and the Consultors of the Com
mission stated: "Although all the effects of illegitimacy have been re
moved from universal law, these canons remain most advisably because 
they may be applied in particular law and, on the other hand, in their way 
they highlight the sanctity of marriage."4 

1. Cf. Comm 10 (1978), p. 106. 
2. Cf. ibid. , p. 106. 
3. Cf. Relatio complectens synthesim animadversionum ab Em. mis atque Exe. mis 

Patribus Commissionis ad novissimum Schema Codicis Juris Canonici exhibitarum, 
cum responsionibus a Secretaria et Consultoribus datis (Typis polyglottis Vaticanis 1981), 
p. 264. 

4. Cf. ibid. , p. 264. 
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Canon 1137 outlines the notion of legitimacy based on two coordi
nates. The first refers to the fact that it may come from a valid and from a 
putative marriage, the latter being an invalid marriage celebrated in good 
faith by at least one party, until both acquire certainty of the nullity 
( c. 1061 § 3). The second refers to the relationship between conception 
and birth that gives the child the status of legitimate or illegitimate, since 
the canon refers to children "conceived or born" of a valid or putative mar
riage. Thus, legitimate children are : 1) those conceived before the mar
riage, but born during the marriage; 2) those conceived and born during 
the marriage ; and 3) those conceived during the marriage, but born after 
the dissolution of the marriage or the termination of conjugal life. 5 

In all other cases, the children will be illegitimate. Doctrine has usu
ally distinguished between children born outside of marriage to persons 
who were not impeded from marriage (natural children) and children 
born to persons impeded from marriage (bastard children). The latter are 
classified as adulterine (when there is an impediment due to a prior 
bond), sacrilegious (when there is an impediment due to a vow or sacred 
orders), and incestuous (when there is an impediment of consanguinity or 
affinity).6 

According to the CJC/1917, illegitimate children could not be cardi
nals (c. 232 § 2,1°), bishops (c. 331 § 1,1°), nor abbots or prelates nullius 
( c. 320 § 2), even if they had been legitimated. They also could not be 
major superiors in religious orders (c. 504) nor could they be admitted in 
the seminary (c. 1363 § 1), or ordained (c. 984), unless they had been legit
imated. All of these limitations have disappeared in the current Code. As a 
result, the distinction between legitimate and illegitimate children is still 
of major interest from the point of view of the protection of the identity of 
the marriage itself, but without negative consequences for the children. 

5. Cf. R. NAVARRO VALLS, commentary on cc. 1 137- 1 138, in Pamplona Com. In general, 
regarding filiation, cf. M. L6PEZ ALARC6N, "La filiaci6n en el Derecho can6nico. Su 
correspondencia en el Derecho civil," in Pretor 97 (1977), pp. 325ff; L. PORTERO, "El Derecho 
can6nico latino ante el tema de la filiaci6n extranrntrimonial," in Melanges a la memoire de 
M.A. Dendias (Atenas-Paris 1978), pp. 40lff. 

6. Cf. M. L6PEZ ALARC6N, "La filiaci6n . . .  ," cit., p. 338; A. BERNARDEZ, Compendia de 
Derecho matrimonial can6nico, 7th ed. (Madrid 1991), pp. 251-252; J. FORNES, Derecho 
matrimonial can6nico (Madrid 1990), p. 175. 
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1 138 

Tit. VII. Ch. VIII. The Effects of Marriage c. 1138 

§ 1.  Pater is est, quern iustae nuptiae demonstrant, nisi 
evidentibus argumentis contrarium probetur. 

§ 2 .  Legitimi praesumuntur filii, qui nati sunt saltem 
post dies 180 a die celebrati matrimonii, vel infra 
dies 300 a die dissolutae vitae coniugalis. 

§ 1. The father is he who is identified by a lawful marriage, unless the 
contrary is proven by clear arguments. 

§ 2. Children born at least 180 days after the date the marriage was cele
brated, or within 300 days from the date of the dissolution of conjugal 
life, are presumed legitimate. 

SOURCES: § 1: c. 1115 § 1 
§ 2: C. 1115 § 2 

CROSS REFERENCES: cc. 877, 1061, 1137, 1139, 1140, 1526-1586 

C OMMENTARY 

Juan Fornes 

If c. 1137 concerns the notion of legitimacy, c. 1138 regulates its 
proof when it is challenged or unknown.1 In this sense, the canon estab
lishes two presumptions iurus tantum. 

The first refers to paternity (§ 1) and sets forth a Roman text of Paul, 
set forth in the Digest: "pater' ... is est, quem nuptiae demonstrant" 
(cf. D. 2,4,5). This means that, "unless by clear arguments the contrary is 
proven," the husband of the woman when the child is conceived is the fa
ther. Doctrine usually illustrates the "clear arguments" through assump
tions that basically come down to the absence or physical distance of the 
husband during the reasonable time for conception, supervening impo
tence, or a similar circumstance. 

The second assumption (§ 2) connects conception and birth, estab
lishing some terms that are computed by days, in contrast to c. 1115 § 2 of 
the CJC/1917, which calculated by months ("it is presumed that children 

1. Cf. M. L6PEZ ALARC6N, "La filiaci6n en el Derecho can6nico. Su correspondencia en el 
Derecho civil," in Pretor 97 (1977), pp. 20-21; P. CIPROTII, "De prole legitima vel illegitima in 
iure canonico vigenti, "  in Apollinaris (1939), p .  334; R. NAVARRO VALLS, commentary on 
cc. 1137-1138 in Pamplona Com. 
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born at least six months after the day the marriage is celebrated or within 
ten months after the dissolution of conjugal life are legitimate"). 

The means of proof are those regulated by cc. 1526 to 1586. There 
are no limitations for the investigation of paternity, such that biological 
evidence is allowed, among other types. Doctrine has usually highlighted 
the scope with which canon law has always handled the question of pater
nity, to the extent that canon law has been proposed as a model for the 
regulation of civil systems. For example, Fuenmayor writes: "There (in the 
former canon law) is a more liberal system" in this area. 2 

With respect to proof of maternity on the part of the wife, the ancient 
Roman text of Paul (cf. D. 2,4,5) should be noted: "quia [mater] semper 
certa est," by which it will be sufficient to demonstrate the fact of the birth 
and the identity of the child. 

With regard to the "dissolution of conjugal life" referenced in § 2 of 
the canon as the beginning of the second presumptive term provided, this 
does not refer only to dissolution of marriage, in the strict sense, but also 
to a declaration of nullity (if the basis of the legitimate filiation were a pu
tative marriage), and to separation with the bond remaining.3 

In the case of artificial insemination, it is clear that, apart from its 
negative moral assessment, be it homologous or heterologous, 4 with re
spect to the legitimacy of the children, it must be concluded that in the 
first phenomenon (homologous) they will be legitimate and not in the sec
ond (heterologous). 

2. A. DE FUENMAYOR, "Contestaci6n al discurso de M. de la Camara: 'Reflexiones sobre la 
filiaci6n ilegitima en el Derecho espanol,"' in Estudios de Derecho civil, II (Pamplona 1992), 
p. 826. 

3. Cf. A. BERNARDEZ, Compendia de Derecho matrimonial can6nico, 7th ed. (Madrid 
1991), pp. 252-253. 

4. Cf. SCDF, Instr. Donum vitae, February 22, 1987, II. 
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1 139 Filii illegitimi legitimantur per subsequens matrimonium 
parentum sive validum sive putativum, vel per rescriptum 
Sanctae Sedis. 

Illegitimate children are legitimated by the subsequent marriage of their 
parents, whether valid or putative, or by a rescript of the Holy See. 

SOURCES: c. 1116; CodCom Resp. II, Dec. 6, 1930 (AAS 23 [1931] 25) 

CROSS-REFERENCES: cc. 59-75, 1061, 1137, 1138, 1140 

C OMMENTARY 

Juan Fornes 

The favor polis, present in the canonical system, clearly appears in 
this canon, which broadly regulates the legitimization of children. This 
can be done through the subsequent valid or putative marriage of the par
ents ( even if they were unable to contract marriage when the child was 
conceived, during gestation, or when the child was bom1) or through a re
script of the Holy See. The latter was not expressly mentioned in the CIC/ 
1917, although it has clear antecedents in historical law (for example, the 
decretals of Innocence III Apostolica Sedes2 and Per venerabilem3),  and it 
was understood to be included in the powers of the Roman Pontiff set forth 
in c. 218 of the CIC/1917.4 This rescript would go into effect in cases in 
which marriage between the parents of the illegitimate child is impossible. 
However, it is possible that a rescript of legitimization could be granted in a 
situation in which the parents could marry, but do not wish to do so. 

It is true that the favor prolis is very present in this canon, such that 
(as has been stressed in doctrine5), the canonical approach to legitimacy 
of children is very broad, inasmuch as there is the claim that it reaches the 
greatest number of persons possible: not only natural children, but also 
those called spurious (see commentary on c. 1137). 

1. Cf. also CPI, Respuesta II, December 6, 1930: AAS 23 (1931), p. 25. 
2. PL 214, cols. 1193-1194. 
3. X 4,17,13. 
4. Cf. R. NAZ, "Legitimation," in Dictionnaire de Droit canonique VI (Paris 1957), cols. 

377- 389; HERRMANN, Die Stellung unehelicher Kinder nach kanonischem Recht (Amsterdam 
1971) ;  J. RUSSELL, The "sanatio in radice " before the Council of Trent (Rome 1964); 
J. KOENIGSMANN, Allgemeine Eheheilungen in der Wurzel (Siegburg 1971); J.Ma GONZALEZ 
DEL VALLE, Derecho can6nico matrimonial, 3rd ed. (Pamplona 1985), pp. 180ff. 

5. Cf. M. L6PEZ ALARC6N, "La filiaci6n en el Derecho can6nico. Su correspondencia en el 
Derecho civil," in Pretor 97 (1977), p. 25; M. L6PEZ ALARC6N-R. NAVARRO VALLS, Curso de 
Derecho matrimonial can6nico y concordado, 4th ed. (Madrid 1992), p. 267; R. NAVARRO 
VALLS, commentary on cc. 1 139-1140, in Pamplona Com. 
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1 140 

Bk IV. Pt. I. The Sacraments FORNES 

Filii legitimati, ad effectus canonicos quod attinet, in om
nibus aequiparantur legitimis, nisi aliud expresse iure 
cautum fuerit. 

As far as canonical effects are concerned, legitimated children are equiva
lent to legitimate children in all respects, unless it is otherwise expressly 
provided by the law. 

SOURCES: c. 1117 

CROSS REFERENCES: cc. 1137, 1138, 1139 

CO MME NTARY ------

Juan Fornes 

In current law (see commentary on c .1137), not only are legitimated 
children equivalent to legitimate children, as expressly provided in this 
canon, but also legitimate children are equivalent to illegitimate children, 
inasmuch as "all the effects of illegitimacy have been removed from uni
versal Law."1 Therefore, if these distinctions and these terms, legitimate, 
legitimated, illegitimate, are maintained, it is for the purpose of protecting 
marriage and family, but on the basis of consideration of the favor prolis 
which involves equality and not discrimination for persons, regardless of 
their origin. Thus it is explained why the prohibitions present in the CIC 
regarding legitimated children have disappeared (see commentary on 
C. 1137). 

1. Cf. Relatio complectens synthesim animadversionum ab Em. mis atque Exe. mis 
Patribus Commissionis ad novissimum Schema Codicis Juris Canonici exhibitarum, 
cum responsionibus a Secretaria et Consultoribus datis (Typis polyglottis Vaticanis 1981), 
p. 264. 
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1 141 

Tit. VII. Ch. IX. Art. 1 .  The Dissolution of the Bond c. 1141 

CAPUT IX 
De separatione coniugum 

ART. I 
De dissolutione vinculi 

CHAPTER IX 
The Separation of Spouses 

ART. 1 
The Dissolution of the Bond 

Matrimonium ratum et consummatum nulla humana 
potestate nullaque causa, praeterquam morte, dissolvi 
potest. 

A marriage that is ratified and consummated cannot be dissolved by any 
human power or by any cause other than death. 

SOURCES: c. 1118; CC 552; PIUS PP. XII, All., 3 oct. 1941 (AAS 33 [1941] 
424-425); PIUS PP. XII, All., 6 oct. 1946 (AAS 38 [ 1946] 396); 
GS 48 

CROSS-REFERENCES: cc. 1055, 1056, 1061, 1085, 1134, 1707, 1142-1150 

COMMENTARY ------

Juan Fornes 

l .  Indissolubility of marriage 

One of the essential properties of every marriage is indissolubility. 
This means that the matrimonial bond unites man and woman in all their 
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capacity for a conjugal union during the entire life of both spouses1 (see 
commentary on cc. 1056 and 1085). 

A study of various passages from Holy Scripture and the Fathers of 
the Church2 shows that indissolubility is a characteristic of the conjugal 
bond that, from the beginning, has been present in Christian conscious
ness and life. It is sufficient to recall Matthew 19: 3-12. In this passage re
garding repudiation, Christ, after alluding to the text from Genesis 2: 24 
("Therefore a man leaves his father and his mother and cleaves to his wife, 
and they become one flesh"), concludes: "What therefore God has joined 
together, let no man put asunder." 

Indissolubility sinks its deepest roots into the very essence of mar
riage, because marriage is una caro (one flesh).3 dDivorce directly threat
ens its very nature. Thus, Christ supported his argument fully on this 
basis: If the two will be "one flesh," what God hath joined together "let no 
man separate." Therefore, along these same lines, Christian tradition has 
insisted that divorce is "against nature, because one flesh (una caro) is 
cut in two (dissecatur)";4 or that it involves "a split in the flesh itself, a 
split in the body" (carnem suam scindit, dividit corpus).5 

Indissolubility belongs to the doctrine of the faith, as established in 
cc. 5 and 7 of session 24 of the Council of Trent (Dz.-Sch., 1805 and 1807). 
Alluding to c. 7 of Trent, Pius XI stressed: "Then if the Church was not and 
is not mistaken when it taught and teaches these things, it is evidently true 
that the bond cannot be dissolved even in the case of adultery, and it is 
clear that other equally futile reasons that may and are usually claimed as 
a cause for divorce are much less valid and should be absolutely re
jected."6 

Apart from Trent, there are various declarations of the magisterium 
on indissolubility. It is enough to indicate that Vatican II highlighted the in
timate union between unity and indissolubility: "From the human act by 

1. Cf., among others, J. HERVADA-P. LOMBARDiA, El Derecho del Pueblo de Dias, 111/1, 
Derecho ma trimonial (Pamplona 1973) ,  pp .  65-80 and 306-3 1 3 ;  J. FORNES ,  "La 
indisolubilidad del matrimonio (Notas en torno a un volumen sobre el vinculo conyugal) ," in 
Ius Canonicum 18 (1978), pp. 430-470; idem, Derecho matrimonial can6nico (Madrid 
1990), pp. 34ff and 194ff. 

2. Cf., e.g., E. SALD6N, "La indisolubilidad del matrimonio en la Patristica," in Ius 
Canonicum 21  (1971), pp. 1 13ff; idem, El matrimonio, misterio y signo (desde el siglo I 
hasta San Agustin) (Pamplona 1971); H. CROUZEL, "La indisolubilidad del matrimonio en los 
Padres de la Iglesia," in El vinculo matrimonial (Madrid 1978), pp. 61-116. 

3. Cf. J. HERVADA-P. LOMBARDfA, El Derecho del Pueblo de Dias, cit., pp. 23- 31; J. FORNES, 
Derecho matrimonial can6nico, cit., pp. 15-20; J.G. ARBOLEDA, "La 'una caro' en la literatura 
cristiana hasta el siglo XII," in Excerpta e dissertationibus in lure Canonico IV (Pamplona 
1987), pp. 9-107. 

4. ST. JOHN CHRYSOSTOM, Homiliae in Mattheum, homil. LXII, 2 (PG 58, 597). 
5. ST. AMBROSE, Expositio Evangelii secundum Lucam, I, 30 (ed. Corpus Christiano

rum, series latina XIV (Turnholti 1957), p. 21). 
6. Cf. Prus XI, Enc. Casti connubii, December 31, 1930: AAS 22 (1930), p. 574. 
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which the partners mutually surrender themselves to each other; for the 
good of the partners, of the children, and of society this sacred bond no 
longer depends on human decision alone ... The intimate union of mar
riage, as a mutual giving of two persons, and the good of the children de
mand total fidelity from the spouses and require an unbreakable unity 
between them" (GS 48). 

In addition, there have been numerous interventions by John Paul II 
on this subject. For example, in Familiaris Consortia, he states: "Conju
gal communion is characterized not only by its unity but also by its 
indissolubility ... It is a fundamental duty of the Church to reaffirm 
strongly ... the doctrine of the indissolubility of marriage. To all those 
who, in our times, consider it too difficult, or indeed impossible, to be 
bound to one person for the whole of life, and to those caught up in a cul
ture that rejects the indissolubility of marriage and openly mocks the com
mitment of spouses to fidelity, it is necessary to reconfirm the good news 
of the definitive nature of that conjugal love that has in Christ its founda
tion and strength. Being rooted in the personal and total self-giving of the 
couple, and being required by the good of the children, the indissolubility 
of marriage finds its ultimate truth in the plan that God has manifested in 
His revelation: He wills and He communicates the indissolubility of mar
riage as a fruit, a sign and a requirement of the absolutely faithful love that 
God has for man and that the Lord Jesus has for the Church" (FC 20; cf. 
also CCC, 1610-1617, 1643-1651, 2382). 

If indissolubility is an essential property of every marriage by virtue 
of the natural law, it achieves special reinforcement in Christian marriage, 
due to the particular strength arising from its sacramental nature. There
fore, c. 1056 states that, in Christian marriage, unity and indissolubility 
"acquire a distinctive firmness by reason of the sacrament." 

2. Dissolution of marriage by death 

A marriage that is ratified and consummated cannot be dissolved 
other than by death. The term ratified refers to sacramental marriage, 
while ratified and consummated refers to sacramental marriage when 
the spouses have engaged in the conjugal act (cf. c. 1061). 

A ratified and consummated marriage is absolutely indissoluble. On 
the other hand, if a marriage is not ratified or, if a ratified marriage is not 
consummated, there are some exceptions to the principle of indissolubil
ity, as is the supposition of the Pauline Privilege and others in which in 
which the vicarious or ministerial power of the Roman Pontiff operates 
in the area of divine law. As noted by Pius XI: "It is not necessary to repeat 
that a ratified and consummated marriage is indissoluble by divine Law 
and cannot be dissolved by any human power; on the other hand, other 
marriages, even when they are intrinsically indissoluble, nevertheless do 
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not have an absolute extrinsic indissolubility, but rather, given certain 
necessary suppositions (as is known, they are relatively rare cases), they 
can be dissolved, not only by virtue of the Pauline privilege, but also by 
the Roman Pontiff by virtue of his ministerial power."7 

It is important to distinguish between intrinsic indissolubility and ex
trinsic indissolubility. The former refers to the fact that the bond cannot 
be dissolved by the will of the spouses, and it is absolute. The latter indi
cates that there is no authority that can dissolve marriage. It is absolute in 
the case of a ratified and consummated marriage; in all other cases, there 
are some exceptions. 

One line of doctrine has sought to weaken the absolute indissolubil
ity of a ratified and consummated marriage, either by redefining the con
cept of "ratified," that is, the sacramental nature, or redefining the concept 
of "consummation."8 These proposals have not received any acceptance,9 

nor have the suggestions10  related to the extension of the power of the 
Roman Pontiff regarding the dissolution of a ratified and consummated 
marriage.11 

Once the indissolubility is affirmed in this way, c. 1141 sets forth the 
case of the normal dissolution of marriage, through the death of one of the 
spouses. This cause of extinction does not present any major problems, 
except when there is no reliable evidence of the death. In canon law, there 
is no legal presumption of death due to a prolonged absence from the 
spouse, nor a truly dissolving declaration of death, as in state systems.12 

Instead, it is necessary to hold an extra-judicial investigation on the al
leged death of the spouse, through which the diocesan bishop must reach 

7. Allocution of Prus XII to the Roman Rota, October 3, 1941: AAS 33 (1941), pp. 424-425. 
8. E.g., J. BERNHARD, "Reinterpretation (existentielle et dans la foi) de la legislation 

canonique concemant l'indissolubilite du mariage chretien," in Revue de Droit canonique 21 
(1971), pp. 243-277; J.T. FINNEGAN, "When is a marriage indissoluble?" in The Jurist 28 
(1968), pp. 309-320; P. HUIZING, "Indisolubilidad matrimonial y regulaciones de la Iglesia," in 
Concilium 38, sept. -Oct. 1968, pp. 202ff. 

9. Cf. Comm 10 (1978), pp. 107-108; U. NAVARRETE, "Indissolubilitas matrimonii rati et 
consummati: Opiniones recentiores et observationes," in Periodica 1969, pp. 415ff; idem, "De 
notione et effectus consummationis matrimoni i , "  in Periodica 1970 ,  pp .  650 ff; 
A. BERNARDEZ, "El divorcio en el Concilio Vaticano II y en la doctrina actual. Tendencias 
divorcistas actuales: crftica," in El vinculo matrimonial (Madrid 1978), pp. 515-577. 

10. E.g., A. BRIDE, "L'actuelle extension du privilege de la foi," in L'Annee canonique 
(1958-1959), pp. 53-81;  idem, "Le pouvoir du Souverain Pontifice sur le mariage des 
infideles," in Revue de Droit canonique 10-11 (1960-1961); R. CHARLAND, "Le pouvoir de 
l'Eglise sur Jes liens de mariage," in Revue de Droit canonique 16 (1966), pp. 44-57 and 17 
(1967), pp. 31-46. 
11. Cf. Comm 10 (1978), pp. 107-108; A. BERNARDEZ, "El divorcio . . .  ," cit., pp. 515 ff, 

especially pp. 554-557. Cf., finally, CCE, 1640. 
12. Cf., e.g., art. 85 of the C6digo civil espaiiol. 
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moral certainty of the death and declare that it has occurred. This proce
dure is regulated in c. 1707.13 

The declaration of alleged death allows the spouse to contract a new 
marriage. But, if the spouse who disappeared has not truly died, the first 
bond would subsist and the second marriage would be null, although, it 
would have the effects of a putative marriage ( cf. c. 1061 § 3). 

13. In the previous discipline, this question was regulated by the Instr. Matrimonii 
vinculo, May 13, 1868 (CIC, Fontes, IV, pp. 306-309). Cf. M. SAID, "De processu praesumptae 
mortis coniugis," in «Dilexit iustitiam». Studi in onore di A. Card. Sabattani, (Vatican City 
1984); R . MELLI, Il processo di morte presunta, in I procedimenti speciali nel diritto 
canonico (Lib. Ed. Vat. 1992), pp. 217ff. 
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Matrimonium non consummatum inter baptizatos vel 
inter partem baptizatam et partem non baptizatam a Ro
mano Pontifice dissolvi potest iusta de causa, utraque 
parte rogante vel alterutra, etsi altera pars sit invita. 

A non-consummated marriage between baptized persons or between a 
baptized party and an unbaptized party can be dissolved by the Roman 
Pontiff for a just reason, at the request of both parties or of either party, 
even if the other is unwilling. 

SOURCES: c. 1119 

CROSS-REFERENCES: cc. 1055, 1056, 1061, 1085, 1141, 1143-1150, 
1697-1706 

COMME NTARY ------

Juan Fornes 

1 .  Presumptions on the dissolution of marriage 

Canon 1141 establishes the absolute indissolubility of a sacramental, 
non-consummated marriage. If these two elements are not present, disso
lution is possible through the Pope's exercise of his vicarious power in the 
area of divine law: proper power only of God (who acts as the principal 
cause), and vicarious power on the part of the Pope ( who functions as the 
instrumental cause) (see commentary on c. 1141). 

Recent doctrine refers to the general exercise of the potestas sacra 
by the Pope, not the exercise of a specific vicarious power other than the 
sacred power the Pope possesses by virtue of his office. 1 From this point of 
view, every power possessed by the Roman Pontiff is vicarious: he is prop
erly the Vicar of Christ on earth. One sector of doctrine has paid particular 
attention to these issues, while trying to harmonize it with the broad vision 
of the canonists and theologians of the Middle Ages and the 16th century. It 
speaks of "considering the Pope as a vicar of God the Creator and of Christ 

1. Cf., e.g., U. NAVARRETE, "Potestas vicaria Ecclesiae: Evolutio historica conceptus atque 
observationes attenta doctrina Concilii Vaticani II," in Periodica 60 (1971) ,  pp. 419ff; 
M.  L6PEZ ALARC6N-R. NAVARRO VALLS, Curso de Derecho matrimonial can6nico y 
concordado, 4th ed. (Madrid 1992), pp. 298-299; R. BURKE, "Il processo di dispensa dal 
matrimonio rato e non consummato: la grazia pontificia e la sua natura," in I procedimenti 
speciali nel diritto canonico (Vatican City 1992),  pp.  135ff, with the appropriate 
bibliographical references. 
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the Redeemer, who has a particular relationship with all men, as creatures 
of God and as the redeemed of Christ, and with natural law, in that he is its 
custodian and interpreter, with the faculty to be able to dispense with it in 
particular cases, if required for the good of the souls. "2 

Theological and juridical doctrine has not provided an explanation 
that treats all the points questioned in this specific supposition of dissolu
tion of marriage and others regulated in this article of the Code. It would 
not be easy to do, if one attempts to take into consideration only the infor
mation on the scientific-technical plane or the historic plane. In this regard, 
various decretals of Alexander III are cited, some of them subject to study 
and discussion due to their doubtful interpretation. 3 It is a subject in which 
information characteristic of faith, which rests on the safe guidance of the 
Magisterium and of Church practice, comes into play. Thus, the true reason 
for these suppositions of dissolution is their constant practice on the part 
of the Pope; all the other reasons provided are entirely consistent.4 

After the controversies on the Roman Pontiff's power to dissolve a 
non-consummated marriage, Clement VIII appointed a special commission, 
made up of Cardinals Ascoli, Bianchetto, Mantica, Arrigone, Visconti, d'Os
sat, Borghese and Belarmino, the Rotal auditors Pamphili, Pegna and Mel
lino, and the Jesuits Giustiani and Costa. The opinion submitted on July 16, 
1599 was a unanimous declaration that the Pope possesses this power. 5 

In short, the points that must be taken into account regarding the 
Roman Pontiff's power to dissolve marriages, as raised by doctrine,6 are 
the following: 

1) The Roman Pontiff may dissolve a marriage between two baptized 
persons or between a baptized person and a non-baptized person, if it has 
not been consummated, and a marriage between two non-baptized per
sons. 

2) A sacramental marriage that has been consummated is absolutely 
indissoluble. 

3) As to why the Roman Pontiff is the only authority that can dis
solve a marriage, "the answer, always according to Catholic doctrine, is 

2. U. NAVARRETE, "Privilegio de la fe: Constituciones pastorales del siglo XVI. Evoluci6n 
posterior de la practica de la Iglesia en la disoluci6n del matrimonio de infieles," in El 
vinculo matrimonial. ,;,Divorcio o indisolubilidad? (Madrid 1978), p. 303. 

3. Cf., e.g. , E. SAURWEIN, Der Ursprung des Rechtsinstitutes der Papstlichen Dispens 
von der nicht vollzogenen Ehe (Rome 1980). 

4. Cf. L. MIGUELEZ, commentary on cc. 1118- 1 127, in A. ALONSO-L. MIGUELEZ-S. ALONSO, 
Comentarios al C6digo de Derecho can6nico, II (Madrid 1963), p. 690. 

5. Cf. G.H. JOYCE, Christian marriage: an historical and doctrinal study, 2nd ed. 
(London 1948), p. 449. 

6. Cf. El vinculo matrimonial. ,;,Divorcio o indisolubilidad? (Madrid 1978). See also the 
commentary of J. FORNES, "La indisolubilidad del matrimonio (Notas en torno a un volumen 
sobre el vinculo conyugal) ," in Ius Canonicum 18 (1978), pp. 443-4 70; idem, Derecho 
matrimonial can6nico (Madrid 1990), pp. 194ff. 
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this: the Pope possesses double authority, conferred by Christ: on the one 
hand, he is the head of the Church founded by Christ, and as a result, he 
governs the members of this Church; on the other hand, he is the Vicar of 
God on earth to exercise in His name the authority that God possesses 
over all men, whether or not they are baptized, whether or not they be
lieve in Him. It is by virtue of this second power how the Pope interprets 
natural Law, which is law for all of humanity; and it is by virtue of this sec
ond power how he dissolves the marriage of those who do not belong to 
the Church, because the law of indissolubility, with its exceptions, is not 
an ecclesiastical, but a natural law. "7 

4) Regarding the limit of papal power for dissolution of marriage, 
this limit is the consummated sacramental marriage. This is based on two 
important facts: the practice of the exercise of pontifical power and the 
repeated doctrinal and magisterial formulations regarding the absolute in
dissolubility of a ratified and consummated marriage. 

In connection with some critical approaches in this regard, "just be
cause the Popes have not exercised a power for centuries, it does not 
mean that they do not possess it; but the fact that they have affirmed with 
sufficient continuity and solemnity that it has not been conferred by 
Christ will mean that they do not possess it. "8 This statement is also found 
in the 1917 and 1983 Codes for the Latin Church and in the 1990 Code for 
the Eastern Churches, which indicate that ratified and consummated mar
riage is not dissolved except by death (c. 1118 CIC/1917, c. 1141 CIC and 
c. 853 CCEO). The Catechism, for its part, states at 1640: "Thus the mar
riage bond has been established by God himself in such a way that a mar
riage concluded and consummated between baptized persons can never 
be dissolved. This bond, which results from the free human act of the 
spouses and their consummation of the marriage, is a reality, henceforth 
irrevocable, and gives rise to a covenant guaranteed by God's fidelity. The 
Church does not have the power to contravene this disposition of divine 
wisdom (cf. CIC can. 1141)." 

5) With respect to the basis of the absolute indissolubility of a rati
fied and consummated marriage, in contrast to the possibility of dissolu
tion in other marriages, the specialists have not yet offered an entirely 
satisfactory explanation. This is logical, if one bears in mind that this is a 
subject in which the sacramental nature of marriage comes into play and 
in which, therefore, there are facts of faith that exceed purely speculative 
human limits. We are in the very field of mystery, in which the magisterial 
teachings are decisive. 

7. A. DE LA HERA, "Indisolubilidad y consumaci6n del matrimonio," in Revue de Droit 
canonique 2 (1976), p. 362. 

8. Ibid. , p. 365. Cf. A. BERNARDEZ, "El divorcio en el Concilio Vaticano II y en la doctrina 
actual. Tendencias divorcistas actuales: critica," in El vinculo matrimonial . . .  , cit., pp. 556-
557; J. FORNES, "La indisolubilidad . . .  ," cit., pp. 443ff, especially pp. 465-470. 
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Nevertheless, from a juridical point of view, some clues can be pro
vided. The first highlights the importance of consummation in sacramental 
marriage by considering consummation as a juridical category ("a juridi
cal fact, which strengthens the indissolubility of the bond"9) that affects 
sacramental marriage, to the extent that it contributes to the sacramental 
symbol. Hervada stresses: "It is not a transaction consummation but rather 
a sacramental consummation. The characteristic firmness that, due to the 
sacramental nature, is brought about by the first conjugal act is not in the 
order of the consummation of juridical transactions, but in a singular order 
of efficacy that cannot be reduced to the usual categories of the effects of 
the consummation of real or consensual juridical transactions." 10 

The second considers indissolubility in light of the essence of mar
riage as one flesh: "the significance of a consummated marriage does not 
lie anywhere but in the very fact that the spouses have ontologically ex
pressed themselves as one flesh, a reality similar to the union between 
Christ and the Church through Incarnation." 1 1  It also considers the insepa
rability between marriage and sacrament: "The fullness of the significance 
creates a correctness of the juridical value of the bond, attributing to it a 
firmness that it does not have only because of the pact, giving it an indis
solubility that makes it similar to the indestructible union of Christ with 
the Church." 12 

2. Dissolution of a non-consummated marriage 

During the work of revising the Code, some asked that the faculty to 
dispense in the case of a ratified and non-consummated marriage be given 
to the bishops. At the very least, it was requested that, in c. 1142, the text 
state ab auctoritate ecclesiastica, so discussions regarding vicarious 
power and its delegation could remain open. However, while some consul
tors believed that this power also belongs to the bishops, "nevertheless, 
everyone wants the current provision to be maintained, that is, for the fac
ulty to be reserved for the Roman Pontiff." 13 This, it seems clear that the 
power to dissolve only belongs to the Roman Pontiff, as the Vicar of Christ 
on earth, with the proper and exclusive fullness of his office. 

Canon 1142 does not treat a dispensation in the technical sense of a 
relaxation of a merely ecclesiastical law in a specific case ( c. 85). Instead, 
it deals with the dispensation super rato, in which the Roman Pontiff 

9. J. HERVADA, "El matrimonio can6nico. Teoria general," in Derecho can6nico (Pamplona 
1975), p. 394. 
10. J. HERVADA-P. LOMBARDIA, El Derecho del Pueblo de Dias, 111/1, Derecho matrimonial 

(Pamplona 1973), p. 303. 
1 1. Ibid. , p. 303. 
12. Ibid. , p. 304. 
13. Cf. Comm 10 (1978), p. 108. 
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makes the conjugal bond dissolve by his vicarious power. Therefore, it is a 
dispensation in the broad and extensive sense, not in the strict or techni
cal-juridical sense. 

The fundamental points that should be taken into account in connec
tion with c. 1142 are the following: 

1) It must be a marriage between baptized persons or between a bap
tized party and a non-baptized party. 

2) There must be a "just cause" for the validity of the dissolution, in
asmuch the Roman Pontiff exercises a vicarious power in the area of di
vine law, which is subject to this demand or requirement by its very 
nature. "Just causes" could be unintentional supervening impotence after 
the celebration of marriage; a grave aversion between the parties, without 
hope of reconciliation; civil marriage attempted by one of the parties with 
a third person; a defect of form or consent, or an impediment not suffi
ciently proven for the declaration of nullity; etc. 14 

3) The act of consummation is a necessary presupposition, in that 
consummation is the human performance of the conjugal act suitable in it
self to create offspring, for which marriage was designed by its very na
ture and through which the spouses become one flesh. 

4) Lastly, the procedure for the dispensation of non-consummated 
marriage is regulated in cc. 1697-1706. It is a process of an administrative 
nature. The Norms of the Congregation of the Sacraments contained in 
Litterae circulares "De processu super matrimonio rato et non consum
mato, " of December 20, 1986 15  should be taken into account. There are 
previous norms (for example, the Instruction Dispensationis matrimo
nii, of March 7, 1972)16 which should make up this regulation, if they are 
consistent with the juridical system as a whole in this area. 

14. Cf., A. ABATE, Lo scioglimento del vincolo coniugale (Rome 1961); J. CASSORlA, De 
matrimonio rato et non consummato (Rome 1959); E.  MAZZACANE, La 'justa causa 
dispensationis' nello scioglimento del matrimonio per inconsumazione (Milan 1963); 
A. MOLINA MELIA, La disolucion del matrimonio inconsumado. Antecedentes historicos y 
Derecho vigente (Salamanca 1987); C. SEGO, "El texto y el contexto del can. 1142 del nuevo 
CIC," in Revis ta Espanola de Derecho Canonico 40 (1984), pp. 25ff; J.L. SANTOS, "La potestad 
ministerial en el ordenamiento can6nico," in Ius Canonicum 5 (1965), pp. 63ff; G. ORLANDI, I 
'casi difficili ' nel processo super rato (Padova 1984); R. BURIIB, "II processo di dispensa . . .  , "  
cit., pp. 135 ff. 

15. Cf. in Comm 20 (1988), pp. 78-84. One can consult, among others, 0. BUTTINELLI, 
"L'attuale procedura nelle cause di dispensa 'super rato et non consummato,"' in fl processo 
matrimoniale canonico, (Vatican City 1988), pp. 429ff; F. L6PEZ ZARZUELO, "La Carta circular 
'De processu super matrimonio rato et non consummato.' Texto y comentario, " in Revista 
Espanola de Derecho Canonico 125 (1988), pp. 535ff; idem, El proceso canonico de 
matrimonio rato y no consumado (Valladolid 1991); G. ORLANDI, "Recenti innovazioni nella 
procedura 'super matrimonio rato et non consummato,"' in fl processo matrimoniale 
canonico (Vatican City 1988), pp. 447ff; I procedimenti speciali nel diritto canonico 
(Vatican City 1992), pp. 107-156. 
16. AAS 64 (1972), pp. 244-252. 
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§ 1. Matrimonium initum a duobus non baptizatis solvi
tur ex privilegio paulino in favorem fidei partis quae 
baptismum recepit, ipso facto quo novum matrimo
nium ab eadem parte contrahitur, dummodo pars non 
baptizata discedat. 

§ 2. Discedere censetur pars non baptizata, si nolit cum 
parte baptizata cohabitare vel cohabitare sine con
tumelia Creatoris, nisi haec post baptismum recep
tum iustam illi dederit discedendi causam. 

§ I. In virtue of the Pauline privilege, a marriage entered into by two un
baptized persons is dissolved in favour of the faith of the party who 
received baptism, by the very fact that a new marriage is contracted 
by that same party, provided the unbaptized party departs. 

§ 2. The unbaptized party is considered to depart if he or she is unwilling 
to live with the baptized party, or to live peacefully without offence to 
the Creator, unless the baptized party has, after the reception of bap
tism, given the other just cause to depart. 

SOURCES: § 1: cc. 1120, 1126 
§ 2: cc. 1123, 1124 

CROSS REFERENCES: cc. 1055, 1056, 1085, 1141, 1142, 1144-1150 

C OMMENTARY 

Juan Fornes 

This canon and canons 1144-1147 regulate the Pauline privilege, the 
origin of which is a passage from the first epistle of St. Paul to the Corin
thians: "To the rest I say, not the Lord, that if any brother has a wife who is 
an unbeliever, and she consents to live with him, he should not divorce 
her. If any woman has a husband who is an unbeliever, and he consents to 
live with her, she should not divorce him. For the unbelieving husband is 
consecrated through his wife, and the unbelieving wife is consecrated 
through her husband. Otherwise, your children would be unclean, but as it 
is they are holy. But if the unbelieving partner desires to separate, let it be 
so; in such a case, the brother or sister is not bound. For God has called us 
to peace" (1 Cor 7:12-15). 

The Pauline privilege is the possibility of dissolution of the marriage 
of two unbaptized persons, when one later becomes baptized, in favor of 
the faith of the baptized party. This dissolution takes place ipso facto 
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when the baptized party enters a new marriage, once the requirements 
considered below are met. 1 

Doctrine has stressed that the expression of St. Paul ("To the rest I 
say, not the Lord") is not referring to a "personal" exception to the princi
ple of indissolubility. Instead, it is a promulgation of an exception to di
vine law through the apostolic authority it possesses, such that it applies 
the power received from God to the unjust abandonment of the baptized 
party by the unbaptized party. At the same time, it has also been stressed 
that the Pauline expression on separation does not merely refer to a dis
continuation of conjugal cohabitation, but to a true dissolution of the 
bond when the baptized person contracts a new marriage.2 

The decretals Quanto3 and Gaudemus4 of Innocence III sum up the 
principles and norms in this area. For example, Quanta states: "If one of 
the unfaithful spouses converts to the Catholic faith and the other does 
not want in any way to cohabit, or at least not without blasphemy of the 
divine name, or to lead him or her to mortal sin, the one who is abandoned 
may, if he or she wishes, remarry, and in this case we understand what the 
Apostle says: 'But if the unbelieving partner desires to separate, let it be 
so; in such a case the brother or sister is not bound. '"5 

The structure of the Pauline privilege comes down to these five 
points6

: 

1) Two unbaptized persons must have celebrated the marriage. 

2) One of them must become validly baptized in the Catholic Church 
or in another church or ecclesial community. 7 

3) There must be a separation ( discessus) initiated by the unbaptized 
party. This separation can be physical (the party does not wish to cohabit) 
or moral ( despite wanting to cohabit, he or she does not do so sine 

1 .  Cf. , M. LOPEZ ALARCON-R. NAVARRO VALLS, Curso de Derecho matrimonial can6nico y 
concordado, 4th ed. (Madrid 1992), pp. 303ff, with bibliographical references; U. NAVARRETE, 
"Privilegio de la fe: Constituciones pastorales de! siglo XVI. Evoluci6n posterior de la 
practica de la Iglesia en la disoluci6n del matrimonio de infieles," in El vinculo matrimonial 
(Madrid 1978), pp. 242ff, which in p. 239 presents a bibliography on this issue and its 
interpretation in the Middle Ages; G. GIROTTI, "La procedura per lo scioglimento del 
matrimonio nella fattispecie del 'privilegio paolino,"' in I procedimenti speciali nel diritto 
canonico (Vatican City 1992), pp. 157ff, with the "Nota bibliografica" on pp. 175-177; 
A. SILVESTRELLI, Scioglimento di matrimonio in favorem fidei, ibid. , pp. 179ff, especially 
pp. 180-181 and bibliography in p. 216 (see also commentary on c. 1142). 

2. Cf. among others, U. NAVARRETE, "Privilegio de la fe . . .  ," cit., pp. 239ff, with the 
appropriate bibliographical references. 

3. X 4, 19, 7. 
4. X 4, 19, 8. 
5. Cf. X 4, 19, 7. 
6. Cf. ,  e.g., J. FORNES, Derecho matrimonial can6nico (Madrid 1990), pp. 199-200, and 

the "Indicaciones bibliograficas" on pp. 215-217. 
7. Cf. Comm. 10 (1978), p. 109. 
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contumelia Creatoris).8 Moral separation can consist of a threat to the 
freedom of the baptized person to practice his or her religion, inducement 
to sin, unchaste conjugal life, opposition to the Christian education of the 
children, threats to the faith of the converted party, polygamy, abuse, or 
similar conduct. 

According to § 2 of c. 1143, the unbaptized party must initiate the 
separation and the baptized party cannot have given a just cause to sepa
rate. 

4) There is a need for interpellations, as regulated in cc. 1144 and 
1145. 

5) The immediate effect of the Pauline privilege is the baptized 
spouse's right to enter a new marriage with a Catholic, as provided in 
c. 1146 (see c. 1147 and commentary). The intermediate effect is the disso
lution of the marriage celebrated in unbelief, which takes place at the 
same time that the new union is contracted. As indicated in c. 1143, the 
marriage is dissolved "in favour of the faith of the party who received bap
tism, by the very fact that that same party contracts a new marriage ... "9 

8. Cf. ibid. , pp. 109-1 10. 
9. Cf. also Comm. 10 (1978), p. 109. 
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1 144 

Bk IV. Pt. I. The Sacraments FORNE 

§ 1 .  Ut pars baptizata novum matrimonium valide contra
hat, pars non baptizata semper interpellari debet an: 
1 ° velit et ipsa baptism um recipere; 
2° saltem velit cum parte baptizata pacifice cohabi

tare, sine contumelia Creatoris. 

§ 2.  Haec interpellatio post baptismum fieri debet; at 
loci Ordinarius, gravi de causa, permittere potest ut 
interpellatio ante baptismum fiat, immo et ab inter
pellatione dispensare, sive ante sive post baptis
mum, dummodo constet modo procedendi saltem 
summario et extraiudiciali earn fieri non posse ant 
fore inutilem. 

§ 1. For the unbaptized person validly to contract a new marriage, the un
baptized party must always be interpellated whether: 
1 ° he or she also wishes to receive baptism; 
2° he or she at least is willing to live peacefully with the baptized 

party without offence to the Creator. 

§ 2. This interpellation is to be done after baptism. However, the local Or
dinary can for a grave reason permit that the interpellation be done 
before baptism; indeed he can dispense from it, either before or after 
baptism, provided it is established, by at least a summary and extra
judicial procedure, that it cannot be made or that it would be useless. 

SOURCES: § 1: c. 1 121 § 1 
§ 2: c. 1121 § 2; PM I, 23 

CROSS-REFERENCES: cc. 1141-1 143, 1 145-1150 

COMME NTARY ------

Juan Forne 

In connection with the preceding canon, cc. 1144 and 1 145 regulate 
the interpellation that must be made to the unbaptized spouse to prove the 
existence of the necessary presuppositions for the Pauline privilege to op
erate. In c. 1144, the points on which the interpellation must be made and 
the time when the interpellation must be made, are clearly set forth. 1 

1. Cf. Comm. 10 (1978), pp. 110-1 11 .  One can consult G. GIROTTI, "La procedura per lo 
scioglimento del matrimonio nella fattispecie del 'privilegio paolino,"' in I procedimenti 
speciali nel diritto canonico (Vatican City 1992), pp. 163-167. 
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Interpellation is a means of evidence provided by the legislator so 
that there may be evidence of the intentions of the unbaptized party in the 
external forum. Therefore, it is a means of positive human law and can be 
dispensed, as established in § 2 of c. 1144. On the other hand, the need for 
the unbaptized party's separation comes from divine law, along with the 
need for the existence of moral certainty regarding this attitude. 

It should be stressed that, although interpellation is a requirement 
established by positive human law, it affects the validity of a possible new 
marriage, as can be clearly deduced from § 1 of c. 1144 and from c. 1146. 

Consequently, if interpellation is impossible or useless, and this is at
tested to by "at least a summary and extra-judicial procedure, " it may be 
dispensed. Therefore, it is not sufficient for the ordinary to be personally 
convinced of the impossibility or uselessness. Instead, the investigation 
must be carried out, so "this need will appear for all future time, either be
cause the interpellated party does not respond, because his or her where
abouts are not known, or because he or she has given evidence through 
acts of his or her open opposition. "2 

2. SCSO, June 1 1 ,  1760, in Collectanea S. Congregationis de Propaganda Fide, vol. I 
(Rome 1 907), n. 430. Cf .. G. GIROTTI, "La procedura . . .  , "  cit., which cites this and other 
documents. 
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1 145 

Bk IV. Pt. I. The Sacraments FORNES 

§ 1 .  Interpellatio fiat regulariter de auctoritate loci Or
dinarii partis conversae; a quo Ordinario conceden
dae sunt alteri coniugi, si quidem eas petierit, 
induciae ad respondendum, eodem tamen monito ut, 
si induciae inutiliter praeterlabantur, eius silentium 
pro responsione negativa habeatur. 

§ 2.  Interpellatio etiam privatim facta ab ipsa parte con
versa valet, immo est licita, si forma superius praes
cripta servari nequeat. 

§ 3. In utroque casu de interpellatione facta deque eius
dem exitu in foro externo legitime constare debet. 

§ 1. As a rule, the interpellation is to be done on the authority of the local 
Ordinary of the converted party. A period of time for reply is to be al
lowed by this Ordinary to the other spouse, if indeed he or she asks 
for it, warning the person however that if the period passes without 
any reply, silence will be taken as a negative response. 

§ 2. Even an interpellation made privately by the converted party is valid 
and lawful if the form prescribed above cannot be observed. 

§ 3. In both cases, there must be lawful proof in the external forum of the 
interpellation having been done and of its outcome. 

SOURCES: § 1: c. 1122 § 1 
§ 2: C. 1122 § 2 
§ 3: C. 1122 § 2 

CROSS-REFERENCES: cc. 1141-1144, 1146-1150 

COMME NTARY ------

Juan Fornes 

This canon refers to the ways in which the interpellation must be 
handled: a regular form and a supplementary form. The first is handled 
"on the authority of the local Ordinary" of the converted party "as a rule." 
The second is carried out privately by the converted party when the first 
method cannot be observed. Both are valid, but the second method is only 
licit when it is impossible to perform interpellation with the intervention 
of the ordinary. 

With respect to a negative response from the interpellated party, it 
can take place in the act, or after a period of time, if requested. In turn, in 
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this case, the response may be express or tacit, inasmuch as silence once 
the term expires-- is understood as a negative response. 

It is enough to perform interpellation once, although it can be done 
more than once ex mera caritate. 1 

For there to be lawful proof in the external forum of the interpella
tion and its result, the various means of proof may be used, especially doc
umentary evidence and, when applicable, testimony. 

1 .  Cf. SCSO, June 12, 1850, in Collectanea S. Congregationis de Propaganda Fide (Rome 
1907), vol. I, n. 1044, ad 1. Also in CIC Fontes, IV, n. 910. 
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1 146 

Bk IV. Pt. I. The Sacraments FORNES 

Pars baptizata ius habet novas nuptias contrahendi cum 
parte catholica: 

1 ° si altera pars negative interpellationi responderit, 
aut si interpellatio legitime omissa fuerit. 

2° si pars non baptizata, sive iam interpellata sive non, 
prius perseverans in pacifica cohabitatione sine con
tumelia Creatoris, postea sine iusta causa discesse
rit, firmis praescriptis cann. 1144 et 1145. 

The baptized party has the right to contract a new marriage with a catho
lic: 

1 ° if the other party has replied in the negative to the interpellation, or if 
the interpellation has been lawfully omitted; 

2° if the unbaptized person, whether already interpellated or not, who at 
first persevered in peaceful cohabitation without offence to the Cre
ator, has subsequently departed without just cause, without prejudice 
to the provisions of Cann. 1144 and 1145. 

SOURCES: cc. 1123, 1124 

CROSS-REFERENCES: cc. 1141-1145, 1147-1150 

COMME NTARY ------

Juan Fornes 

This canon sets forth the immediate effect of the Pauline privilege 
(the baptized spouse's right to contract a new marriage with a Catholic), 
and the mediate effect (dissolution of the prior marriage, which takes 
place at the same time that the new marriage is contracted).1 

The canon indicates the necessary conditions for this to take place, 
considering three possibilities: a) a negative reply to the interpellation, 
b) dispensation of the interpellation in accordance with the provisions of 
c. 1144, and c) separation (discessus), without just cause, by the unbap
tized party a posteriori. In the last situation, the provisions of cc. 1144-
1145 must be observed to discern the unbaptized party's present wishes 
and to have evidence of these wishes in the external forum.2 

1 .  Cf. Comm. 10 (1978), p. 109. 
2. Cf. ibid. , pp. 1 1 1-113. 
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1 147 

Tit. VII. Ch. IX. Art. 1 .  The Dissolution of the Bond c. 1147 

Ordinarius loci tamen, gravi de causa, concedere potest 
ut pars baptizata, utens privilegio paulino, contrahat ma
trimonium cum parte non catholica sive baptizata sive 
non baptizata, servatis etiam praescriptis canonum de 
matrimoniis mixtis. 

However, the local Ordinary can for a grave reason allow the baptized 
party, using the Pauline privilege, to contract marriage with a non-Catholic 
party, whether baptized or non-baptized; in this case, the provisions of the 
canons on mixed marriages must also be observed. 

SOURCES: PM I, 20 

CROSS REFERENCES: cc. 1055, 1056, 1061, 1078, 1085, 1086, 1 124-
1129, 1134, 1 141-1146, 1 148-1150 

C OMMENTARY ------

Juan Fornes 

The main innovation on the Pauline privilege in the current Code is 
the case treated in this canon, which refers to the baptized person's ability 
to contract a new marriage with a non-Catholic, whether baptized or un
baptized. The immediate precedent to this legal provision is no. 20 of Pas
torale Munus, according to which the diocesan bishop has the authority 
"to dispense, if there is a just and grave reason, with the impediments of 
mixed religion and disparity of cult, even in the case of use of the 'Pauline 
privilege', except for the provisions of cc. 1061-1064 of the Code of Canon 
law. " 

Canon 1 14 7 states that the local ordinary can allow (concedere 
potest) the baptized party to contract a new marriage with a non-Catholic. 
This possibility is contemplated and regulated, 1 but not as a right, which 
occurs when one seeks to marry a Catholic. According to c. 1146, the im
mediate effect of the Pauline privilege is that "the baptized party has the 
right to contract a new marriage with a Catholic." 

For the baptized party in a Pauline privilege case to marry a non
Catholic, the local ordinary's concession is necessary. From this perspec
tive, it may appear that this is inconsistent with the Pauline privilege, al
though c. 1147 and Pastorale Munus both refer to the use of this privilege 
(utens privilegio paulino) in this case.2 

1. Cf. Comm. 10 (1978), pp. 1 12-113. 
2. Cf. ibid. , pp. 1 12-113. 
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There are three essential prior conditions for dissolution of the bond 
through the Pauline privilege: a) marriage between two unbaptized per
sons, b) baptism of one of the spouses, c) lawfully verified physical or 
moral separation ( discessus) by the unbaptized party. 3 

When the baptized party seeks to marry a non-Catholic, the problem 
lies in the need for dispensation of the impediment of disparity of cult 
(c. 1086) or permission from the competent authority (cc. 1124-1128), de
pending on whether the non-Catholic is baptized or unbaptized. There is 
also the need to guarantee the faith of the baptized party, since this is the 
underlying reason for the Pauline privilege. 

The CJC/1917 reserved the dispensation of the impediments of dis
parity of cult (cc. 1070-1071 regarding the impediment and c. 1040 regard
ing dispensations) and mixed religion (cc. 1060-1064 regarding the 
impediment and c. 1040 regarding its dispensation) to the Holy See. In the 
current Code, the impediment of disparity of cult can be dispensed with 
by the local ordinary, who may also grant permission for a mixed mar
riage4 (c. 1125). The local ordinary may do the same for marriages con
tracted based on the Pauline privilege,5 provided that the faith of the 
baptized party is guaranteed, and there is a grave reason (such as a limited 
number of Catholics in a given area). 

The faith of the baptized party is fully guaranteed by "observing the 
provisions of the canons on mixed marriages." This indicates that the cau
tiones described in cc. 1125-1126 are to be furnished. It is the guarantee 
of the faith of the baptized party that is the fundamental reason for the 
Pauline privilege (infavoremfidei).6 

3. Cf., e.g., G. GIROTTI, "La procedura per lo scioglimento del matrimonio nella fattispecie 
del 'privilegio paolino,"' in I procedimenti speciali nel diritto canonico (Vatican City 1992), 
pp. 167-168. 

4. Cf. J. FORNES, Derecho matrimonial can6nico (Madrid 1990), pp. 50ff and 161-164. 
5. Cf., among others, G. GIROTTI, "La procedura . . .  ," cit., p. 168. 
6. Cf. J. FORNES, Derecho matrimonial can6nico, cit., pp. 199-200. 
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1 148 

Tit. VII. Ch. IX. Art. 1. The Dissolution of the Bond c. 1148 

§ 1. Non baptizatus, qui plures uxores non baptizatas 
simul habeat, recepto in Ecclesia catholica baptismo, 
si durum ei sit cum earum prima permanere, unam ex 
illis , ceteris dimissis, retinere potest. Idem valet de 
muliere non baptizata, quae plures maritos non bap
tizatos simul habeat. 

§ 2. In casibus de quibus in § 1, matrimonium, recepto 
baptismo, forma legitima contrahendum est, servatis 
etiam, si opus sit, praescriptis de matrimoniis mixtis 
et aliis de iure servandis. 

§ 3. Ordinarius loci, prae oculis habita condicione mo
rali, sociali, oeconomica locorum et personarum , 
curet ut primae uxoris ceterarumque dimissarum ne
cessitatibus satis provisum sit, iuxta normas iusti
tiae, christianae caritatis et naturalis aequitatis. 

§ 1. When an unbaptized man who simultaneously has a number of un
baptized wives, has received baptism in the catholic Church, if it 
would be a hardship for him to remain with the first of the wives, he 
may retain one of them, having dismissed the others. The same ap
plies to an unbaptized woman who simultaneously has a number of 
unbaptized husbands. 

§ 2. In the cases mentioned in § 1, when baptism has been received, the 
marriage is to be contracted in the legal form, with due observance, if 
need be, of the provisions concerning mixed marriages and of other 
provisions of law. 

§ 3. In the light of the moral, social and economic circumstances of place 
and person, the local Ordinary is to ensure that adequate provision is 
made, in accordance with the norms of justice, Christian charity and 
natural equity, for the needs of the first wife and of the others who 
have been dismissed. 

SOURCES: § 1: c. 1125; CodCom Resp. 1, 26 ian. 1919; CodCom Resp., 
3 aug 1919; SCHO Resp., 30 iun. 1937 
§ 2: SCHO Resp., 30 iun. 1937 

CROSS REFERENCES: cc. 1055, 1056, 1061, 1085, 1086, 1108-1122, 
1124-1129, 1134, 1141-1147, 1149, 1150 
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COMME NTARY ------

Juan Fornes 

This canon regulates a phenomenon that has its precedent in the 
constitutions of Paul III (Altitudo of June 1, 1537) and Pius V (Romani 
Pontificis of August 2, 1571). These texts, together with Gregory XIII's 
Populis of January 25, 1585 (see commentary on c. 1149), were incorpo
rated into the CJC/1917 by c. 1125, which provided that the provisions on 
marriage contained in them, "which were given for certain places, are also 
extended to other regions in the same circumstances." These texts sought 
to solve a problem that arose during the geographical discoveries of the 
fifteenth century and subsequent evangelization, namely the existence of 
polygamous unions. 1 

For example, Altitudo was directed to the territories of the Western 
and Southern Indies (universis Episcopis Occidentalis et Meridionalis 
Indiae) and spoke of the incolae occidentalis et meridionalis Indiae, re
flecting the division of the world made by Alexander VI in the bull Inter 
caetera of May 4, 1493.2 Altitudo provides that "those persons who before 
conversion had, according to their customs, more than one wife and can
not remember which was the first wife they had, once converted to the 
faith, shall take one of them, whichever they want, in order to contract 
marriage with her through a promise to marry, as is customary, and those 
persons who can remember which wife they took first, must retain this lat
ter wife, separating from the others. We also grant, if they are related even 
to the third degree of consanguinity or of kinship, that they may not be 
prevented from marrying unless this Holy See provides otherwise ...  " 

The constitution Romani Pontificis indicates that "spontaneously 
and for certain, and from the fullness of apostolic power, according to the 
present letters, we declare with apostolic authority that the Indians who 

1. Cf., among others, RAYANA PUTHOTA, De constitutione S. Pii Papae V 'Romani 
Pontificis , '  August 2 ,  1571  (Naples 1958) ;  A. BERNARDEZ, Compendia de Derecho 
matrimonial can6nico, 7th ed. (Madrid 1991), pp. 292ff; M. L6PEZ ALARC6N-R. NAVARRO 
VALLS, Curso de Derecho matrimonial can6nico y concordado, 4th ed. (Madrid 1992), pp. 306 
ff; J. FORNES, Derecho matrimonial can6nico (Madrid 1990) ,  pp.  194 ff, with the 
bibliographical references cited by these authors and, specifically, in the last cited work on 
pp. 215-217; F.R. AzNAR, "El matrimonio en Indias; recepci6n de las decretales X, 4,19,7-8," in 
Revista de Estudios Hist6rico-Juridicos 1 1  (1986), pp. 13 ff. 

2. Cf. U. NAVARRETE, "Privilegio de la fe: Constituciones pastorales del siglo XVI. 
Evoluci6n posterior de la practica de la Iglesia en la disoluci6n del matrimonio de infieles,"  
in El vinculo matrimonial (Madrid 1978), pp. 258-259, with the bibliographical references 
on pp. 239-240. 
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are already baptized ... and any who are baptized hereafter, may remain, 
as with a lawful wife, separating from the others, with the wife who has 
been baptized or is baptized with them, and that said marriage between 
them is a firm and lawful marriage, and they must be thus judged and de
fined by any judge or commissioner regardless of his or her authority, with 
each and every one of them deprived of any faculty or authority to judge 
and interpret otherwise; and should it occur that someone, regardless of 
his or her authority, knowingly or due to ignorance, should attempt to act 
against what is herein provided, we decree that it must be null and void, 
notwithstanding ... " 

Assuming the apostolic power of the Roman Pontiff to dissolve any 
marriage that is not ratified and consummated, the evolution of the exer
cise of this power in this case is clear. There was a determination of the 
conditions for the marriage to be dissolved ipso facto in Innocent Ill's 
Quanta (X 4, 19, 7) and Gaudemus (X 4, 19, 8), and in the constitutions of 
Paul III and Pius V. Precise regulation of the Pauline privilege followed, 
culminating in the present canonical norms, as well as the concession of 
certain special faculties to dispense with some requirements of law in the 
constitution of Gregory XIII (see commentary on c. 1149). Finally, there 
developed the possibility of dissolution granted by the Roman Pontiff, ac
cording to a practice subsequent to the CIC/1917 for phenomena not regu
lated in it. 3 

In addition to the cases also set forth in the current CIC, one should 
add the phenomenon of dissolution of non-sacramental marriages through 
an express concession of the Roman Pontiff. During the preparatory work 
for the CIC, there was a draft provision related to this issue, which was in
cluded in the Schema novissimum of 1982.4 However, it was not included 
in the CIC, and it remains treated only by the Instructio pro solutione 

3. Cf. U. NAVARRETE, "Privilegio de la fe . . .  ," cit., p. 302 and the bibliography on pp. 239-
240; Idem, "De termino 'privilegium petrinum' non adhibendo," in Periodica (1964), pp. 323 
ff. One can also consult, M. L6PEZ ALARC6N, "El privilegio petrino," in Anales de la 
Universidad de Murcia-Derecho, Course 1962- 63, pp. 20 ff; I. HUY, Dissolutio matrimonii e 
privilegio fidei iuxta canonem 1 127 (Rome 1944); A. HOPFENBECK, Privilegium petrinum 
(St. Ottilien 1976); CIVISCA, The dissolution of the marriage bond (Naples 1967); J. TOMKO, 
"De dissolutione matrimonii in favorem fidei eiusque fundamento theologico," in Periodica 
(1975), pp. 99 ff; and, in general, the bibliographical references in J. FORNES, Derecho 
matrimonial can6nico, cit . ,  pp. 2 1 5-2 1 7  and in G. GIROTTI, "La procedura per lo 
scioglimento del matrimonio nella fattispecie del 'privilegio paolino,"' in I procedimenti 
speciali nel diritto canonico (Vatican City 1992), pp. 157 ff, especially pp. 1 75-177; 
A. SILVESTRELLI, Scioglimento di matrimonio in favorem fidei, ibid. , pp. 179 ff, especially 
p. 216. 

4. Cf. Comm. 10 (1978), p. 117; c. 1150 of the Codex Juris Canonici. Schema 
novissimum iuxta placita Patrum Commissionis emendatum atque Summa Pontifici 
praesentatum (Typis polyglottis Vaticanis 1982), pp. 203-204. 
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matrimonii in favorem fidei of December 6, 1973 and the accompanying 
procedural norms. 5 

The specific points that should be taken into account according to 
the regulations contained in c. 1148 include the following: 

a) The canon contemplates only the phenomenon of an unbaptized 
person who simultaneously has more than one spouse. Therefore, it does 
not include a polygamous person who has more than one spouse succes
sively. 6 

b) With respect to the clause related to the dismissal of the other 
spouses, it seems reasonable to believe that although the canon prohibits 
living with them as a spouse, it would be appropriate to continue having 
them in one's domicile, especially if they are elderly or sick, provided that 
there is no immediate danger of sin or scandal. 7 

c) Pursuant to the provisions of § 2, marriage must be celebrated ac
cording to the substantial juridical form regulated in cc. 1108, et seq. The 
provisions on mixed marriages (cc. 1124-1129) and other provisions of 
law (for example, those related to guarantees in connection with the im
pediment of disparity of cult) must be followed.8 

d) The need to renew consent implied in "contracted in the legal 
form," as set forth in § 2, was the object of discussion and careful study in 
the preparatory work of the Code. Some consultors noted that it was nei
ther necessary nor appropriate to demand renewal of consent once bap
tism was received, since consent is naturally considered sufficient with 
the very act of the decision to continue in marital cohabitation with one 
spouse, even if he or she was not the first. The consultors noted that the 
renewal of consent was not necessary; however, they did find that it was 
an appropriate act in order that there be certainty, through a formal act, 
regarding the choice of the unbaptized spouse. 9 

5. Cf. Documenta inde a Concilio Vaticano II expleto edita (Vatican City 1985), pp. 65-
71. Among others, J.L. ACEBAL, "El proceso de disoluci6n del vinculo en favor de la fe," in 
Ciencia tomista 103 (1976), pp. 3 ff; P. FELICI, "Indissolubilita del matrimonio e potere di 
sciogliere il vincolo," in Comm. 7 (1975), pp. 173 ff; I. GORDON, "De processu ad obtinendam 
dissolutionem matrimonii in favorem fidei," in Periodica 79 (1990), pp. 511 ff; P. MONETA, "Lo 
scioglimento del matrimonio in favore della fede secondo la recente Istruzione della 
S. Sede," in Il Diritto ecclesiastico 87 (1976), II, pp. 228 ff; J. STEINDL, "Neuregelung der 
Eheaflosung in favorem fidei," in Osterreichisches Archiv fur Kirchenrecht 26 (1975), 
pp. 345 ff; A. SILVESTRELLI, Scioglimento di matrimonio . . .  , cit., pp. 179 ff. 

6. Cf. Comm. 10 (1978), p. 114. 
7. Cf., e.g., G. GIROTTI, "La procedura . . .  ," cit., p. 171. 
8. Cf. Comm. 10 (1978), pp. 1 15-116; CI, Respuesta l, January 26, 1919 (it can be found 

in X. OCHOA, Leges Ecclesiae post Codicem iuris canonici editae, I, n. 147 (Rome 1966), col. 
176); SCSO, Respuesta June 30, 1937 (ibid. , n. 1392, col. 1829). 

9. Cf. Comm. 10 (1978), pp. 1 14-115; SCSO, Respuesta June 30, 1937 (it can be found in 
X. OCHOA, Leges Ecclesiae, cit., n. 1392, col. 1829). 
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e) The obligation provided in § 3 obviously derives from the de
mands of the very dignity of human beings. In the preparatory work on the 
Code, there was a suggestion that that this norm imposed an intolerable 
burden on the conscience of the ordinary. However, the consultors de
cided that this burden would only be intolerable if the ordinary had to as
sume it or resolve it. The norm therefore entrusted to the ordinary 
diligence or care so that the needs of any dismissed women would be met, 
which does not seem intolerable. 10 

10. Cf. Comm. 10 (1978), p. 115. 
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1 149 

Bk IV. Pt. I. The Sacraments FORNES 

Non baptizatus qui, recepto in Ecclesia catholica bap
tismo, cum coniuge non baptizato ratione captivitatis vel 
persecutionis cohabitationem restaurare nequeat, aliud 
matrimonium contrahere potest, etiamsi altera pars bap
tismum interea receperit, firmo praescripto can. 1 141.  

An unbaptized person who, having received baptism in the catholic 
Church, cannot re-establish cohabitation with his or her unbaptized 
spouse by reason of captivity or persecution, can contract another mar
riage, even if the other party has in the meantime received baptism, with
out prejudice to the provisions of Can. 1141 .  

SOURCES: c. 1 125 

CROSS REFERENCES: cc. 1055, 1056, 1061, 1085, 1086, 1 108-1 122, 
1124-1 129, 1 134, 1141-1 148, 1 150 

COMME NTARY ------

Juan Fornes 

The last phenomenon of dissolution of marriage regulated in 
the Code is this one. It has its precedent in Gregory XIII's Populis of 
January 1 ,  1585, which was incorporated into c. 1 125 of the C/C/1917 (see 
commentary on c. 1148). 

Populis treated the marital problem of the separation between 
spouses due to the deportation of slaves: "As it often occurs that many of 
the unbelievers of both sexes, but especially males, coming from Angola, 
Ethiopia, Brazil, and other regions of the Indies, after having celebrated 
marriage through a gentile rite, captured by their enemies, are taken away 
from their country to very remote regions and are separated from their 
own spouses, such that they as well as those who remain captured in the 
homeland, and then convert to the faith, cannot ask the unbelieving 
spouses who are separated by so much distance if they wish to live with 
them, as they should, without offense to the Creator, either because at 
that time messages cannot even be sent to those hostile and savage na
tions, because they are totally unaware to which regions they were sent, 
or because the length of the trip creates a great difficulty: therefore, We, 
taking into account that said marriages celebrated between nonbelievers 
are certainly real, but not firm to the point that, being warranted by neces
sity, cannot be dissolved, and taking pity on the weakness of these peoples 
with the mercy of a father, with apostolic authority, and pursuant to this 
document, we grant each and every one of the Ordinaries and parish 
priests of said places and the priests of the Company of Jesus approved by 
their superiors to hear confessions and, at that time, sent to said regions 
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or admitted thereto, full authority to dispense to any faithful of either sex 
who, living in said regions, contracted marriage before receiving baptism 
and later converted to the faith, in order that either of them, with the un
believing spouse living, and without asking for his or her consent or with
out waiting for an answer, may contract a marriage with any believer, even 
if he or she is from another rite, solemnize it before the Church and re
main lawfully therein as long as they live, then consummating it through 
carnal copulation: provided that, albeit summarily and extra-judicially, 
there is evidence that the absent spouse, as has been stated, cannot be 
lawfully interpellated or, having been interpellated, has not expressed his 
or her will within the term established in said interpellation; we decree 
that these marriages should never be rescinded, but will always be valid 
and firm, and any children thereof will be legitimate, even if it is later de
termined that the first non-believing spouses could not state their will be
cause of a just impediment and that they have also already converted 
when the second marriage was celebrated." 

Unlike the constitutions of Paul III and Pius V, which referred di
rectly to a right of baptized persons (see commentary on c. 1148), this 
document granted the authority to dispense to bishops, parish priests, and 
Jesuit confessors in the cases indicated in the text.1 In other cases, a reply 
of the CPI from August 3, 1919 affirmatively resolved the question of 
whether, pursuant to c. 1125 CIC/1917, the authority to dispense referred 
to in Populis also referred to quasi-parish priests. 2 

In any event, what was stressed in the commentary on c. 1148 re
garding the basis for this type of dissolution also applies in this case. It is 
an exceptional case of dissolution of marriage through a provision of law 
(a lege), based on the vicarious or ministerial power of the Roman Pontiff 
(see commentary on cc. 1143 and 1148). 

A special characteristic that should be taken into account in c. 1149 
is the possibility that the first marriage is ratified (sacramental). But the 
impossibility of a common life involves the absence of conjugal relations 
and, as a result, the fact that the marriage may not be consummated. 
Therefore, the dissolution takes place through the general concession 
( a lege ), if the established requisites are met, through a special concession 
of the Roman Pontiff, pursuant to c. 1142.3 

1. Cf. U. NAVARRETE, "Privilegio de la fe: Constituciones pastorales del siglo XVI. 
Evoluci6n posterior de la practica de la Iglesia en la disoluci6n del matrimonio de infieles,"  
in El vinculo matrimonial (Madrid 1978), pp. 271ff. 

2. Cf. X. OCHOA, Leges Ecclesiae post Codicem iuris canonici editae, I, n. 147 (Rome 
1966), n. 202, cols. 224-225. 

3. Cf. Comm. 10 (1978), pp. 115-116. Cf., among others, G. GIROTTI, "La procedura per lo 
scioglimento del matrimonio nella fattispecie del 'privilegio paolino,"' in I procedimenti 
speciali nel diritto canonico (Vatican City 1992), pp. 173-174; A. SILVESTRELLI, Scioglimento 
di matrimonio in favorem fidei, ibid. , pp. 181-182. 
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1 150 In re dubia privilegium fidei gaudet favore iuris. 

In a doubtful matter the privilege of the faith enjoys the favour of the law. 

SOURCES: c. 1 127; SCHO Resp. ,  10 iun. 1937 

CROSS-REFERENCES: cc. 1055, 1056, 1060, 1061, 1085, 1086, 1 134, 
1 141-1 149, 1584 

COMME NTARY ------

Juan Fornes 

In a broad sense, the privilege of the faith can be considered as a 
principle informing the entire canonical system, one that justifies the 
basis of certain exceptions to the indissolubility of marriage, an essential 
property of every marriage, not only Christian marriage (cc. 1 056 and 
1085). Exceptions vary from the Pauline privilege (cc. 1 143-1 147), to 
those derived from polygamous situations ( c. 1 148), an inability to rees
tablish cohabitation (c. 1 149), or non-codified cases of dissolution of non
sacramental marriage by express concession of the Roman Pontiff ( con
templated in the SCDF Instruction Instructio pro solutione matrimonii 
in favorem fidei of December 6, 1973), which is accompanied by proce
dural norms. 1 

In this sense, under the provisions of c. 1 150, protection of the faith 
takes priority over protection of the principle of indissolubility in certain 
situations. It is important to distinguish between intrinsic indissolubility 
and extrinsic indissolubility (see commentary on c. 1141). Intrinsic indis
solubility refers to the fact that marriage cannot be dissolved through the 
will of the spouses; it is absolute. Extrinsic indissolubility means that 
there is no authority that can dissolve marriage; it is absolute in the case 
of ratified and consummated marriage (c. 1 141) but, in other situations, 
there are some exceptions. 

In this respect, the process of drafting the legal provision of the im
pediment of the bond (c. 1085) can serve as an example. The current pro
vision is similar to c. 1069 of the CJC/19 1 7, although the clause salvo 

1. Cf. Documenta inde a Concilio Vaticano II expleto edita (Vatican City 1985), pp. 65-
71. Cf. with the bibliographical references cited in the commentary on c. 1 148. 
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privilegio fidei was omitted, after appearing in initial drafts. 2 It is true 
that, in the case of doubt, the privilegiumfidei always enjoys the favor of 
law, as indicated in c. 1150; that is, the favor fidei prevails over the favor 
matrimonii ( c. 1060). From this point of view, this clause could be redun
dant; however, it does not come from the perspective appearing in the pre
paratory work of the Code, according to which the omission is owing to 
the fact that "in the case of the privilege of the faith, the preceding mar
riage is dissolved by dispensation of the Supreme Pontiff. "3 Although 
some consultors favored this approach, others were opposed because "in 
the case of the privilege of the faith, the preceding marriage is not dis
solved except by the subsequent marriage,"4 and it seems that the latter 
position is more consistent with the other juridical regulations on mar
riage. It is sufficient to state that c. 1143 § 1 expressly prevents dissolution 
by the Pauline privilege in favorem fidei from occurring when the new 
marriage is contracted (see commentary on cc. 1143-1147). 

Therefore, in a strict sense, c. 1150 refers to the only exception to 
the principle favor iuris enjoyed by marriage pursuant to c. 1060, accord
ing to which, in a doubtful matter, one must hold the validity of the mar
riage unless proven otherwise.5 In this regard, it is significant that the 
drafting of c. 1150 did not give rise to any objection in the preparatory 
work on the Code: "De hoc can one factae non sunt animadversions. "6 

However, the privilege of the faith prevails over the principle of 
favor iuris, such that, in the case of doubt regarding the validity of a mar
riage contracted by two unbaptized persons, if one of them converts and is 
baptized, it is presumed that the marriage is invalid, so that the convert 
may enter marriage with a Christian. The exception has little relevance, as 
has been stressed in doctrine, 7 if it is taken into account that, even if a 
marriage contracted by two unbaptized persons is valid, the second mar
riage would be possible through the Pauline privilege or dissolution a lege 
based on the vicarious or ministerial power of the Roman Pontiff, or 
through the express concession of the Roman Pontiff. It is important to 
bear in mind that, in the case under consideration, the issue is not a disso
lution of marriage, but a presumption of the invalidity of a marriage con
tracted by two unbaptized persons, when its validity is in question, 
through the application of the favor fidei. If this principle is the basis 

2. Cf. Comm. 9 (1977), p. 362. Regarding this point, consult J. FORNES, "Los impedimentos 
matrimoniales en el nuevo C6digo de Derecho can6nico," in Estudios de Derecho can6nico y 
de Derecho Eclesiastico en homenaje al Prof. Maldonado (Madrid 1983), pp. 99ff; idem, 
Derecho matrimonial can6nico (Madrid 1990), pp. 66-69. 

3. Cf. Comm. 9 (1977), p. 362. 
4. Cf. ibid. 
5. Regarding the principle of the favor iuris, one can consult, J. FORNES, Derecho 

matrimonial can6nico, cit. , pp. 43-48, with the bibliographical references on the issue. 
6. Comm. 10 (1978), p. 1 16. 
7. Cf. J. HERVADA, commentary on c. 1 150, in CIC Pamplona. 
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supporting a possible dissolution, it would also support a presumption 
iuris tantum of nullity. 

Therefore, the dissolution of marriage, which is regulated in the pre
ceding canons, is an exception to the general principle of indissolubility. 8 

It would not be consistent to maintain that dissolubility is the rule and in
dissolubility is the exception. As one author notes, "The rules of law, in 
order to be real and shine more as principles, need the shadow of the ex
ceptions. When from an illusory idealism we seek to establish rules with
out exceptions, the rule itself disappears; the normality that is the object 
of the provision becomes a vague physical normality of social behavior; 
law is dissolved in Sociology." 9 

8. One can consult, J. FORNES, "La indisolubilidad del matrimonio," in Ius Canonicum, 
35-36 (1978), pp. 443ff, especially, pp. 469-470. 

9. A. D'ORS, "La perdida del concepto de excepci6n a la ley," in idem, Escritos varios 
sabre el Derecho in crisis (Rome-Madrid 1973), p. 159. 
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ART. 2 
De separatione manente vinculo 

ART. 2 
Separation While the Bond Remains 

c. 1151  

1 151 Coniuges habent officium et ius servandi convictum co
niugalem, nisi legitima causa eos excuset. 

Spouses have the obligation and the right to maintain their common con
jugal life, unless a lawful reason excuses them. 

SOURCES: c. 1128 

CROSS-REFERENCES: cc. 1152-1155, 1673, 1692-1696, 1727-1739 

COMME NTARY 

Javier Escriva !vars 

1 .  Nullity, dissolution, and separation 

Common conjugal life, marriage in facto esse, consists of the bond, 
the conjugal rights and obligations that flow from the bond, and the com
mon life in which these rights and obligations are exercised. These three 
elements receive different canonical treatment, namely nullity, dissolu
tion, and separation. 

Dissolution of marriage and separation both take place in virtue of 
causes that occur following the celebration of marriage. However, dissolu
tion involves extinction of the bond, the rights and obligations flowing 
from that bond, and common life. In contrast, separation only suspends 
the rights and obligations that flow from the bond and correlatively inter
rupts cohabitation. 
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Nullity differs from dissolution and separation since it occurs due to 
causes that are contemporaneous with the celebration of marriage. It in
volves the nonexistence of the bond from the start, as well as the extinc
tion of the rights and obligations between the spouses, precisely because 
their cause is lacking. 

While dissolution and nullity affect the three elements of marriage in 
facto esse, thus causing its fundamental extinction, separation of bodies 
only suspends conjugal rights and obligations, except in some aspects, 
while the bond remains. In cases of separation, then, the rights that make 
up marriage (ius in corpus, ius cohabitandi) remain in force, even if they 
are not realized. 1 

The Catholic Church has always considered conjugal separation an 
extreme remedy for difficulties arising from matrimonial life.2 If matri
mony is a freely constituted, indivisible, exclusive, and perpetual commu
nity of love, the separation of spouses is an anomalous and undesirable 
situation. Therefore, the legislator gives separation a markedly pastoral 
treatment juridically, 3 exhorting spouses to forgive the behaviors that cre
ate the separation and, if possible, restore conjugal cohabitation. He 
avoids consideration of separation as a penalty against a spouse guilty of 
adultery or harming conjugal cohabitation, instead treating separation as 
an institution for the prevention of future evils for the innocent spouse 
and children. 

It could not be otherwise, because the concept of separation starts 
from the basis of a valid marriage. Since separation is a mere suspension 
of the effects of a normally constituted bond and not its extinction, it car
ries in its very essence a natural tendency to rebuild the suspended rights 
and obligations and restore common life. 

1. Cf. A. DE LA HERA, Relevancia juridico-can6nica de la cohabitaci6n conyugal 
(Pamplona 1966). 

2. Cf., the entries "Separaci6n matrimonial, Separaciones matrimoniales forzosas, 
Separados, Pastoral familiar, Abandono del c6nyuge,"  etc., in A. SARMIENTO-J. ESCRIVA, 
Enchiridion Familiae, 6 vols. (Madrid 1992). 

3. Regarding the pastoral activity of the Church in marriage cases, especially in those of 
separation, cf. C. DE DIEGO-LORA, "Medidas pastorales previas en las causas de separaci6n 
conyugal," in Jus Canonicum 49 (1985), pp. 209-225; idem, "Las causas de separaci6n de 
c6nyuges segun el nuevo C6digo," in Dilex-it Iustitiam. Studia in honore Aurelii Card. 
Sabattini, curantibus Z. Grocholewski et V. Carcel Ortf, (Vatican City 1984), pp. 39lff; idem, 
"Funci6n pastoral y separaci6n de c6nyuges," in Jus Canonicum 13 (1973), pp. 259-284; 
D. STAFFA, "De natura pastorali administrationis iustitiae in Ecclesia," in Periodica 61 (1972), 
pp. 3-19; J. GIMENEZ Y MARTINEZ CARVAJAL, "Orientaci6n pastoral del nuevo C6digo de 
Derecho Canonico," in Estudios Eclesiasticos 58 (1983), p. 380ff. Regarding the pastoral work 
of the judges, see PAUL VI, Discurso dirigido al Tribunal de la Sagrada Rota Romana, March 
8, 1973; JOHN PAUL II, Discurso dirigido al Tribunal de la Sagrada Rota Romana, January 28, 
1978; idem, Discurso dirigido al Tribunal de la Sagrada Rota Romana, February 4, 1980; 
idem, Discurso dirigido al Tribunal de la Sagrada Rota Romana, February 26, 1984, in 
A. SARMIENTO-J. ESCRIVA, Enchiridion Familiae, cit. 
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2. Right-duty to commonality of life 

c. 1151 

Matrimony is  naturally provided for married life. The valid celebra
tion of matrimony entails the duty (at least intersubjectively4) to establish 
and develop married life, because married life is the object of the mutual 
rights and obligations of the spouses. Canon 1 151 sanctions this by stating 
"Spouses have the obligation and the right to maintain their common con
jugal life." The right-duty of common life is the external manifestation of 
common conjugal life and constitutes the environment for the receiving 
and education of children. Nevertheless, c. 1151 authorizes spouses to 
suspend cohabitation if "a lawful reason excuses them." 

The right-duty of physical cohabitation stated in c. 1151 should not 
be confused with the right to common conjugal life. The right to common 
conjugal life is the juridical situation of solidarity and of shared assets, so
cial condition, etc., between the spouses. The right-duty to cohabitation 
adds to the common conjugal life the specific fact of common life, since 
cohabitation is a natural consequence of the ius in corpus and common 
conjugal life. In this sense, cohabitation is the immediate operative princi
ple for satisfactory fulfillment or exercise of the right-duty to the conjugal 
act and to common conjugal life. The right-duty to establish and maintain 
marital cohabitation is not the right-duty to common conjugal life, but a 
consequence of it. Undoubtedly, conjugal common life can exist with a 
very limited matrimonial life, as in the case of immigrants, exiled persons, 
incarcerated persons, and persons hospitalized due to serious mental ill
ness. These situations are not the norm in marriage, but they graphically 
show that matrimony, common conjugal life as a juridical status, and mar
ried life cannot be confused. 

The duty and the right to establish and maintain conjugal cohabita
tion are subject to the vicissitudes of real life. However, as indicated in 
c. 1151, any separation must be owing to a lawful cause. Thus, matrimony 
always implies a relationship of cohabitation, but not necessarily a situa
tion of cohabitation. 

Once matrimony takes place, a complex combination of interwoven 
interests is established between the spouses (individual, family, social, 
economic, spiritual, emotional, religious, etc.), and these interests de
velop, coincide, and unfold from the immediate cohabitation of the 
spouses. According to Hervada, 5 this living together is informed by a se
ries of informing principles that constitute the general guidelines for spou
sal behavior. These principles are different from the conjugal rights and 
obligations, to which they give direction and meaning. 

4. the difference between institutional and intersubjective duties, cf. J. HERVADA, 
"Obligaciones esenciales de! matrimonio ," in Ius Canonicum 31 (1991), pp. 63ff. 

5. Cf. J. HERVADA, commentary on c. 1 151 , in CIC Pamplona. 
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There are five of these informing principles: 

1) Spouses must guard their fidelity. Conjugal fidelity is not only the 
fruit of a conjugal right-duty, but includes the demand to be "one flesh." 

2) Spouses must tend to their mutual material or corporal perfection. 
This rule implies that spouses must help each other in the maintenance 
and improvement of the material aspects of their personal life. It also re
fers to the fact that matrimonial life must not involve a detriment to the 
corporal or material good of the other spouse. 

3) Spouses must tend to their mutual spiritual perfection. This im
plies that spouses must help each other in the maintenance and improve
ment of their emotional, moral and religious life. One spouse must not 
cause the other any detriment to his or her spiritual well being. 

4) Spouses must live together. This is the duty of physical cohabita
tion, namely a shared table, bed, and dwelling. 

5) Spouses must tend to the material and spiritual good of their chil
dren. This rule implies that spouses must tend to favor their dual well 
being in connection with their offspring. Moreover, one must not cause 
any harm to their material or spiritual well being, immorally or culpably. 

3. The personal right to conjugal separation and its foundation 

Conjugal separation is a personal right of the spouses, the purpose of 
which is suspension of the conjugal rights and obligations with the bond 
remaining. 

Canon 1151, after indicating that the spouses have the duty and the 
right to maintain conjugal cohabitation, presents an exception: "unless a 
lawful reason excuses them." What are lawful causes for separation? They 
are the behaviors that harm ordered compliance with the personal bene
fits of the spouses. As indicated by Hervada, 6 they are behaviors violating 
the principles informing matrimonial life. 

From the conjugal bond and the relationship of matrimonial life arise 
rights and obligations that constitute the content of the matrimonial jurid
ical relationship. These personal benefits cannot be waived and are mu
tual, permanent, and exclusive. They are inseparably united and naturally 
designed for achieving the objectives characteristic of matrimony. The 
concrete exercise of these benefits involves conduct specified by the per
sonal dignity of the spouses and the nature and objectives of the marriage. 

6. Cf. ibid. 
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Marriage is a union with meaning and objectives. Conjugal life takes 
part inside this meaning and these objectives, because it constitutes the 
development of the marriage on the plane of action. Therefore, conjugal 
life is naturally designed to achieve goals characteristic of marriage. In 
this way, these objectives act as the regulating principle of the action of 
the spouses in the concrete development of married life. 

The objectives of marriage involve conjugal rights and obligations, 
and compliance with these rights and obligations involves given behaviors 
by the spouses, which is proper, inasmuch as conjugal relationships are 
relationships of justice, not mere moral obligations. Thus, that behavior, 
governed by the good of the spouses and the creation and education of 
children, is regulated by the principles informing married life. 

Any conduct that gravely harms the principles informing married life 
constitutes the situation that serves as a basis for the right to conjugal 
separation, inasmuch as it involves non-compliance or irregular compli
ance with conjugal rights-duties. 

The basis of the right to separation is the existence of behavior by 
the other spouse that is seriously detrimental to the principles informing 
matrimonial life. To be specific, the causes of separation are adultery, ma
licious abandonment, and behavior that puts the other spouse or the chil
dren in grave spiritual danger, grave bodily danger, or that in any other 
way makes common life too difficult. For a more detailed discussion of 
these causes, see the commentary on cc. 1152-1153.7 

4. Titulus of the law of conjugal separation 

For conjugal separation to have juridical efficacy, it is not enough 
that there be a lawful cause as regulated by cc. 1151 to 1155. Only under 
certain circumstances may the innocent spouse separate on his or her own 
authority (cc. 1152 § 3 and 1153 § 1). Generally, intervention by an ecclesi
astical authority is necessary, either by decree of the ordinary ( administra
tive separation) or by judgment of a competent judge Qudicial separation). 
The legislator requires intervention by the ecclesiastical authority to objec
tively assess and determine the causes, the duration, and the effects of the 
separation. Therefore, in the case of adultery, within six months of having 
spontaneously terminated common conjugal life, the innocent spouse 
must bring a case for separation to the competent ecclesiastical authority 
( c. 1152 § 3). In other cases, one may only bring a case "if there is danger in 
delay" (c. 1153 § 1), which gives this decision a provisional nature that 

7. On the causes of separation, cf. A. BERNARDEZ CANT6N, Las causas can6nicas de 
separaci6n conyugal (Madrid 1961). 
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requires intervention by the ordinary. Therefore, to satisfy the title of the 
right to separation, there is a dual method: administrative and judicial. 

Nevertheless, it is necessary to make an important distinction be
tween de facto separation and de jure separation. 

a) Separation of fact 

Def acto separation indicates the cessation of matrimonial cohabita
tion, established arbitrarily by the spouses, either with the consent of both 
parties or unilaterally. This separation does not modify the juridical rela
tionship between the spouses; it only involves a change in cohabitation. It 
is in fact a real separation, in which the juridical relationship remains in
tact but not complied with. 

The following phenomena should not be confused: 

- Separation of fact by mutual accord, that is, separation imposed 
by unintended circumstances or by material or spiritual convenience of 
the spouses (legitimate business, supernatural causes, etc.). This type of 
separation is juridically irrelevant and morally lawful. 

- Separation of fact unilaterally imposed by one spouse for a just 
reason is juridically irrelevant and morally lawful, although it is possible 
to question its absolute juridical inefficacy, given that canon law recog
nizes the possibility of unilateral separation for adultery ( c. 1 152 § 3) or if 
a delay in authorization from the ordinary involves danger (c. 1153 § 1). 

- Separation of fact for an indefinite period, by mutual consent or 
imposed unilaterally by one of the spouses, without a truly grave justifying 
cause, which is juridically ineffective and morally unlawful. If applicable, 
the legal definition of malicious abandonment could constitute separation 
unilaterally imposed by one of the spouses without just cause. 

b) Separation of law 

Separation of law involves the temporary or permanent suspension 
of the conjugal rights-duties by the competent authority after verification 
of the existence of a lawful cause for separation. There are two channels 
for satisfying the sufficient title of the right to conjugal separation: the ex
istence of one of the lawful causes defined by the legislator and the inter
vention of the competent ecclesiastical authority. 

The procedure related to causes of separation is regulated in 
cc. 1692-1696. Barring anything lawfully provided by particular law, per
sonal separation of baptized spouses can be decided by decree of the dioc
esan bishop (administrative channel) or by judgment by a judge (judicial 
channel). The administrative channel is pursued before the diocesan 
bishop, who will pronounce his decision by decree, in which he must de
cide whether the separation requested is according to law, and he must 
find regarding the education and support of the children (cf. c. 1154). This 
decree may be appealed, pursuant to cc. 1732-1739. The judicial channel 
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must be pursued before the competent judge or tribunal, pursuant to the 
provisions of c. 1673, referred to in c. 1694, who will hear the cause ac
cording to the procedure of an oral or ordinary contentious process 
(cf. 1693 § 1). 

In some cases, the legislator subjects the actio separationis of 
spouses, authorized in cc. 1152 and 1153, to very brief periods of expira
tion and to express and even implied condonations. If, in the event of a de
lay, there is a well-founded fear of some danger, the separation may even 
be exercised unilaterally by the innocent spouse on his or her own author
ity. Since the bond remains intact, the subjective rights giving rise to the 
separation action belong to the private sphere of determination of the 
spouse who suffered the offense, who may be forgiven by the former even 
if he or she continues to suffer the harm or prejudice involved in cohabita
tion. 
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§ 1 .  Licet enixe commendetur ut coniux, caritate chris
tiana motus et boni familiae sollicitus, veniam non 
abnuat comparti adulterae atque vitam coniugalem 
non disrumpat, si tamen eiusdem culpam expresse 
aut tacite non condonaverit, ius ipsi est solvendi co
niugalem convictum, nisi in adulterium consenserit 
aut eidem causam dederit aut ipse quoque adulte
rium commiserit. 

§ 2 .  Tacita condonatio habetur si coniux innocens, post
quam de adulterio certior factus est, sponte cum al
tero coniuge maritali affectu conversatus fuerit; 
praesumitur vero, si per sex menses coniugalem con
victum servaverit, neque recursum apud auctorita
tem ecclesiasticam vel civilem fecerit. 

§ 3. Si coniux innocens sponte convictum coniugalem 
solverit, intra sex menses causam separationis defe
rat ad competentem auctoritatem ecclesiasticam, 
quae, omnibus inspectis adiunctis, perpendat si co
niux innocens adduci possit ad culpam condonandam 
et ad separationem in perpetuum non protrahendam. 

§ 1. It is earnestly recommended that a spouse, motivated by Christian 
charity and solicitous for the good of the family, should not refuse to 
pardon an adulterous partner and should not sunder the conjugal life. 
Nevertheless, if that spouse has not either expressly or tacitly con
doned the other's fault, he or she has the right to sever the common 
conjugal life, provided he or she has not consented to the adultery, 
nor been the cause of it, nor also committed adultery. 

§ 2. Tacit condonation occurs if the innocent spouse, after becoming 
aware of the adultery, has willingly engaged in a marital relationship 
with the other spouse; it is presumed, however, if the innocent 
spouse has maintained the common conjugal life for six months, and 
has not had recourse to ecclesiastical or to civil authority. 

§ 3. Within six months of having spontaneously terminated the common 
conjugal life, the innocent spouse is to bring a case for separation to 
the competent ecclesiastical authority. Having examined all the cir
cumstances, this authority is to consider whether the innocent 
spouse can be brought to condone the fault and not prolong the sepa
ration permanently. 

SOURCES: § 1: c. 1129 § 1 
§ 2: C. 1129 § 2 
§ 3: C. 1130 

CROSS REFERENCES: 
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COMMENTARY 

Javier Escriva !vars 

c. 1152 

Like cc. 1129-1130 of the CJC/1917, c. 1152 mentions the only cause 
in canon law that can give rise to perpetual separation: adultery by one of 
the spouses. 1 According to the common opinion of writers, the admissibil
ity of adultery as a cause for perpetual separation is based on the regula 
iuris frangenti fidem, fides non est servanda, a logical consequence of 
the general legal principle, fides est servanda. Therefore, c. 1152 sets 
forth negatively the first basic principle governing marriage: foedus nup
tiale servandum est. 

l. Concept of adultery 

Adultery is sexual intercourse between a validly married person and 
a person who is not his or her spouse. It does not matter if a man or a 
woman commits it, or whether the accomplice is married or single. Adul
tery as a cause for separation only takes place when a man and a woman 
join to each other-when at least one of them is validly married-in such 
as way as to become "one flesh, " and they are not husband and wife. Adul
tery involves the violation of the unity by means of which spouses can 
unite so closely that they come to be "one flesh," and, in this sense, it is 
the antithesis of the marital relationship, the antimony of marriage. 

As a benefit of marriage, fidelity can only be realized properly in the 
conjugal relationship of a man with a woman. The demand of this relation
ship is a characteristic of marital love, the interpersonal structure of 
which is governed by the interior norms of the "community of persons." 
Adultery constitutes the break-up of this conjugal alliance of the man and 
the woman. Moreover, the alliance between a man and a woman consti
tutes the foundation of the union by which "a man . . .  cleaves to his wife, 
and they become one flesh" (Gen. 2, 24). This bodily unity is a right (ius in 
corpus), but it also is the external sign of the communion of persons, the 
unity established between the man and the woman as spouses. Thus, adul
tery committed by one of them is not only a violation of the ius in corpus, 
which is exclusive to the other spouse, but at the same time is a funda
mental adulteration of that sign. 

1. Regarding adultery as a cause for separation see A BERNARDEZ CANT6N, Las causas 
canonicas de separacion conyugal (Madrid 1961 ) ;  idem, Compendia de Derecho 
Matrimonial Canonico, 7th ed. (Madrid 1991), pp. 264ff; M. L6PEZ ALARC6N-R. NAVARRO 
VALLS, Curso de Derecho Matrimonial Canonico y Concordado, 5th ed. (Madrid 1994), 
pp. 285ff. 
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By penalizing adultery, the legislator is directly protecting the very 
status of the defrauded spouse in his or her faith, inasmuch as adultery vi
olates the most unique obligation of marriage, fidelity related to the spe
cifically conjugal acts. It is protecting not so much the personal dignity of 
the innocent spouse, as much as the specific marital dignity of the inno
cent spouse; it is protecting the spouse precisely because s/he is a spouse. 
Adultery extinguishes first the obligation of conjugal sexual intercourse 
and consequently the obligation of cohabitation. 

The other causes of separation are established to the extent that they 
represent a threat to the spouse as a person and directly affect the obliga
tion of cohabitation, involving the potential danger that that cohabitation 
could pose to the body or soul of the spouses. 

The spouses must keep faithful to each other. The duty of fidelity in
volves the exclusivity linked to the conjugal act and the demand to be 
"one caro," namely a unity in the masculine and feminine natures of the 
spouses. Adultery always involves an injustice, a lack of due faith and an 
adulteration of the communion of persons in which the spouses have 
evolved by virtue of a valid conjugal pact. 

A mere carnal union, even occurring just once, is sufficient for adul
tery, without a system of stability or frequency in relations with the same 
person (concubinage) being necessary. 

2. Requirements for the canonical classification of adultery 

For extramarital sexual relations to be defined as adultery and, 
therefore, for separation to be lawful, the adultery must be formal, con
summated, and morally certain. 

a) Formal or culpable 

Since the conjugal act is the typical way in which spouses express 
themselves as "one flesh," Hervada states that adultery involves a direct 
threat to the innocent spouse, equivalent to refusing him or her as a 
spouse. Because it is a case of injustice, for it to constitute a true offense, 
the adultery must be formal, that is, it must be committed with knowledge 
that it is an infidelity, and it must be a free will decision. Therefore, mate
rial adultery is not enough. 

Since adultery is sexual intercourse between a validly married per
son and a person who is not his or her spouse, for adultery to be formal, 
the spouse must know that the person with whom he or she is having in
tercourse is not his or her spouse. Therefore, if a spouse had sexual inter
course with a person he or she believed to be his or her lawful spouse, 
there would be no case for adultery. There would also not be adultery if 
the validly married person thought him or herself free of the conjugal 
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bond due to the supposed death of the other spouse, and therefore be
lieved that the sexual act was merely fornication. 

Moreover, there is no adultery if a married person is sexually as
saulted by physical force. It has been argued whether, in cases of rape, the 
adultery could be considered formal if the spouse did not fight the assault 
due to grave fear. Because formal adultery is a product of a free will deci
sion, then if the fear is grave, for juridic purposes it would be material, but 
not formal, adultery. 

b) Perfect or consummated 

Adultery must be consummated, in the sense that sexual intercourse 
must take place with a third person. Other sexual acts are insufficient, but 
they may serve as proof of adultery or constitute a cause for temporary 
separation. Doctrine usually places sodomy with a third person and besti
ality on the same level with adultery because they violate the sexual fidel
ity of the innocent spouse. 

c) Morally certain 

For adultery to have juridical consequences, it must be proven with 
moral certainty. No one can be deprived of his or her right if it is not 
proven with moral certainty that s/he violated his or her obligations. Thus, 
this is a procedural requirement, as opposed to the other requirements, 
which are objective or substantive. 

For a judicial judgment, it is necessary to prove that adultery was 
committed. However, since adultery takes place in privacy, proof is very 
difficult, and circumstantial evidence is highly important. The judge can 
achieve moral certitude through indications, conjecture, and especially 
conclusive presumptions (e.g., if the spouse is discovered sleeping with a 
third person in the same bed). Jurisprudence and canonical doctrine agree 
that the presumptions must be suitable for creating moral certainty. Mere 
probability, regardless of how high, is insufficient. 

3. Extenuating causes of the law in permanent separation for 
adultery 

There can be certain circumstances that impede the exercise of the 
right of the innocent spouse to separation. These circumstances include 
(c. 1152 § §  1-3): a) when the innocent spouse has consented to the adul
tery; b) when the innocent spouse has been the cause thereof; c) when the 
innocent spouse has also committed adultery; and d) when the innocent 
spouse has expressly or tacitly forgiven the adulterer. In these circum
stances, there would be no cause for separation because the force of the 
basic principle thereof, frangenti fidem, fides non est servanda, would 
cease to exist. 
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In the cases of consent and provocation, the personal injustice that 
adultery constitutes ceases to exist, since there is mutual consent be
tween the spouses. In the event that the innocent spouse also commits 
adultery (compensation), the personal injustice also disappears, because 
there is a correlation in violating the conjugal fidelity on the part of both 
spouses. Lastly, the right to separation is extinguished when the innocent 
spouse forgives the guilty party, expressly or tacitly (condoning). 

a) Assent to adultery (c. 1 152 § 1) 

Assent to adultery is express or tacit consent to the act that the 
spouse is going to commit. There is tacit consent when, from the way the 
spouse acts, it can be deduced that he or she is consenting to the other's 
adultery. For example, this would be the case when the innocent spouse 
learns either of the other spouse's plans to commit adultery or that the 
other spouse is maintaining sexual relations with a third party, but either 
does nothing to prevent them or provides the means for them to continue. 

With both express and tacit consent, the subjective reasons for the 
assent or approval are juridically irrelevant. For express or tacit consent 
to prevent the exercise of the innocent party's right to separation, it must 
not suffer from any of the defects affecting the efficacy of a juridical act. 
In the event that the consent should be nullified by any of the circum
stances affecting the efficacy of juridical acts, it can not be considered 
consented adultery. 

The consent given by the innocent spouse obviously refers to future 
adultery, and it can always be revoked. Consequently, from the time the in
nocent spouse revokes his or her consent and makes that known to the 
other spouse, expressly or tacitly, any adultery committed thereafter by 
the latter would be imputable for the purposes of separation. 

b) Provocation of adultery ( c. 1 152 § 1) 

Provocation of adultery is more serious than consent. There is prov
ocation when a spouse positively incites, assists, or induces the other to 
commit adultery or if there has been coercion to commit adultery. To con
sider provocation as a cause of adultery, it must be direct and immediate; 
there must be a causal relationship between one spouse's action and the 
other spouse's adultery. 

Bernardez2 indicates that provocation can take place expressly, 
through an order, advice, or insinuation, or tacitly, by placing the spouse in 
certain environments and allowing or facilitating certain companionship. 
Provocation also can take place by repeated denial of the conjugal sexual 
obligation, food, expulsion from the home, etc. 

2. Cf. A. BERNARDEZ CANT6N, Compendia . . .  , cit., p. 266. 
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c) Compensation of adulterers (c. 1152 § 1) 

c. 1152 

There is compensation when both spouses have committed adultery, 
regardless of who committed it first or more times. Taking into account 
that compensation involves the neutralization of guilt due to its casuistry, 
it causes some problems: 

- In relation to consented adultery. Consented adultery prevents 
compensation. The spouse who consented to his or her spouse's adultery, 
then committed adultery, is guilty for consenting to the other's adultery 
and for his or her own adultery. 

- In relation to provoked adultery. Provoked adultery prevents 
compensation. The spouse who provoked , then committed adultery, is 
guilty: for provoking the other's adultery and for his or her own adultery. 
In this case, as in the case of consented adultery, the spouse who both 
committed adultery and consented or induced his or her spouse to do the 
same cannot benefit from compensation. 

- In relation to condoned adultery. This issue is based on whether 
the adulterer who obtained forgiveness can ask for separation due to the 
adultery of the spouse by whom he or she has been forgiven. A sector of 
doctrine has stated that forgiven adultery cannot be invoked as compensa
tion by the forgiver, if the latter in turn commits adultery after the condon
ing. Consequently, the forgiven spouse could request and obtain 
separation due to the spouse's adultery. 

Nevertheless, Bernardez claims that it is possible to maintain-invok
ing the tendency of canon law to favor the normal life of the institution of 
marriage-that if the innocent party who condoned the adulterer should 
later commit the same offense, compensation of adultery could be held.3 

- In relation to adultery committed by the innocent spouse after 
having obtained sentence of separation for adultery. In this situation, 
there is compensation of adulteries, because a judgment in favor of sepa
ration for adultery does not authorize one to commit adultery. The first 
guilty spouse may request reinstatement of conjugal common life, espe
cially if the separation took place on the authority of the off ended spouse. 
If the separation took place through a judicial judgment, even if it could be 
morally understood that there was compensation for the adultery in the 
external forum, a new judicial judgment amending the current juridical 
status can be expected. 

d) The condoning of adultery (c. 1152 §§ 2 and 3) 

Forgiveness granted by the offended spouse to the adulterous 
spouse absolutely prevents the perpetual separation of the spouses due to 
adultery. Although the offended spouse has no obligation to forgive the 

3. Cf. idem, "La compensaci6n de adulterios en las causas can6nicas de separaci6n 
matrimonial," in Revista Juridica de Cataluiia (1961), pp. 337-361. 
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adultery, the pastoral tone with which the legislator begins c. 1152 encour
ages the off ended spouse to grant forgiveness, moved by Christian charity 
and taking into account the good of the family. 

Forgiveness must be spontaneous and involve knowledge of the 
adultery on the part of the condoning party. This condoning can take place 
expressly, tacitly, or assumably (c. 1152 §§  2 and 3). 

There is express forgiveness when the offended party manifests it 
through words or equivalent signs. For adultery to be tacitly forgiven, it is 
necessary that the innocent party knows of the spouse's adultery, contin
ues cohabitation without coercion, and resumes marital relations, not 
mere cohabitation. Condoning is presumed if, for six months after the in
nocent party learns of his or her spouse's adultery, the innocent party 
continues in conjugal cohabitation without having resorted to the ecclesi
astical or civil authority. The presumption allows evidence to the contrary. 

4. Form of establishing permanent separation ( c. 1152 § 3) 

Conjugal separation cannot take place without the intervention of the 
public authority. In marriage between baptized persons, this intervention 
by proper right belongs to the competent ecclesiastical authority. How
ever, "Where the ecclesiastical decision does not produce civil effects
according to c. 1692 § 2-or if it is foreseen that there will be a civil judge
ment not contrary to the divine law, the Bishop of the diocese in which the 
spouses are living can, in the light of their particular circumstances, give 
them permission to approach the civil courts" (see commentary on 
C. 1692). 

However, because the intervention of the public authority is neces
sary in the perpetual separation procedure, this separation can take place 
on an innocent spouse's own authority. If the innocent spouse suspends 
conjugal cohabitation of his or her own will, he or she must lodge a cause 
for separation before the competent ecclesiastical authority within six 
months. 
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1 153 § 1. Si alteruter coniugum grave seu animi seu corporis 
periculum alteri aut proli facessat, vel aliter vitam 
communem nimis duram reddat, alteri legitimam 
praebet causam discedendi, decreto Ordinarii loci et, 
si periculum sit in mora, etiam propria auctoritate. 

§ 2. In omnibus casibus, causa separationis cessante, co
niugalis convictus restaurandus est, nisi ab auctori
tate ecclesiastica aliter statuatur. 

§ 1. A spouse who occasions grave danger of soul or body to the other or 
to the children, or otherwise makes the common life unduly difficult, 
provides the other spouse with a lawful reason to leave, either by a 
decree of the local Ordinary or, if there is danger in delay, even on his 
or her own authority. 

§ 2. In all cases, when the reason for separation ceases, the common con
jugal life is to be restored, unless otherwise provided by ecclesiasti
cal authority. 

SOURCES: § 1: c. 1131 § 1; CodCom Resp. III, 25 iun. 1932 (AAS 24 
[1932] 284) 
§ 2: C. 1131 § 2 

CROSS-REFERENCES: c. 1152 

C OMMENTARY 

Javier Escriva !vars 

Canon 1153 contains the causes for temporary separation, 1 separa
tion that lasts as long as its cause. Instead of detailing these causes, as in 
c. 1131 of the CJC/1917, c. 1153 establishes three generic types: grave spi
ritual danger, grave bodily danger, and grave difficulty in common life. 

1. Grave spiritual danger ( c. 1153 § 1) 

Canonical doctrine has tended to interpret this cause for separation 
as protection of the religious life of a person when either his or her salva
tion or the peaceful practice of his or her faith could be in danger. In short, 

1. On the causes of conjugal separation, see A. BERNARDEZ CANT6N, Las causas 
can6nicas de separaci6n conyugal (Madrid 1961). 
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it has come to be identified with inducement to sin. This interpretation 
was supported in c. 1131 of the CJC/1917 by the words grave seu animae, 
which were interpreted in a theological sense. Although the expressions 
grave seu animae (c. 1131 of the CJC/1917) and grave seu animi (c. 1153 
§ 1) can be understood in various senses, this cause for separation has 
come to be identified with protection of the Catholic faith of the spouse 
and children. This may be because other values are safeguarded by the 
causes for separation that protect the temporal good of the person or 
peaceful cohabitation, as indicated by Bernardez. 2 

There is grave spiritual danger when a spouse expressly or tacitly, 
positively and repeatedly incites his or her spouse or children to commit 
grave sins, or prevents them from meeting their religious obligations. 

2. Grave bodily danger (c. 1153 § 1) 

There is bodily danger when, for any reason, there is danger to the 
personal safety or health of the spouses or children as a result of cohabita
tion. Through this cause for separation, the legislator protects the lawful 
right every person has to do what is necessary to preserve his or her own 
life and personal safety, and that of his or her children, especially if they 
are minors and cannot act on their own behalf. 

These threats or dangers may come from the malice of the other 
spouse, as well as from causes for which neither spouse is directly respon
sible. It will result from a spouse's malice when, for example, he or she at
tacks the other spouse or their children, threatens them with death or 
grave bodily harm, or when it is seriously and justifiably foreseen that this 
can occur at any time, without prior threats. It will proceed from causes 
without fault on the part of either spouse when one spouse suffers from a 
serious contagious illness or a state of insanity, and there is no other way 
of avoiding the danger. Consequently, if one spouse places the other or the 
children in grave bodily danger, he or she is providing a lawful reason to 
separate, whether or not the danger can be morally imputed to him or her. 

Grave bodily danger is a concept where the irrelevance of the 
spouse's fault can acquire greater importance. Certainly the danger can be 
enough without fault for there to not be a duty to live together. Moreover, 
not living together can even be a duty, as with serious contagious ill
nesses, aggressive insanity, etc. In these latter cases, the judge must inves
tigate the seriousness of the illness or the danger of the mentally ill person 
to proceed with maximum justice, defending the personal safety of the 
spouse and children but also protecting the principle of mutual assistance 

2. Cf. A. BERNARDEZ CANT6N, Compendia de Derecho Matrimonial Canonico, '71'h ed. 
(Madrid 1991), p. 269. 
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that governs the institution of marriage. For lawful separation, the situa
tion that is contrary to conjugal life must be a fault or irremediable 
through other means. 

3. Grave danger in common conjugal life (c. 1153 § 1) 

According to c. 1153 § 1, there is a legitimate cause for separation 
when a spouse makes common life too difficult. Making the common life 
unduly difficult is a generic expression that indicates a series of varied 
circumstances that can make conjugal cohabitation very difficult or im
possible. With this expression, the legislator makes way for all those man
ifestations of cruelty-verbal or physical abuse, harshness, and lack of 
consideration towards another-that produce a common life that is prac
tically impossible. 

Physical cruelty includes violent conduct and physical aggression 
against one's spouse or one's material assets, cruel or merciless treatment 
through beating, etc. Moral cruelty involves offensive conduct, in word, 
act, or omission, against the dignity, honor, and feelings of the person, 
through slander, insults, disregard. For separation due to physical or 
moral cruelty to be lawful, the following conditions are necessary: 

- it must be grave, such that it makes common life dangerous for 
the spouse or children; 

- it must be repeated, because if it were merely occasional, it would 
not create the fear for future common life, which justifies the separation; 

- and separation must constitute the only means of avoiding the 
danger involved in common life. 

4. Malicious abandonment 

The concept of malicious abandonment as a sufficient cause for sep
aration is not expressly provided by current legislation. Its autonomous 
treatment and character regarding the other concepts of separation is the 
result of a work of jurisprudence and doctrine with the intent of specifi
cally protecting compliance with every conjugal and family duty, and pe
nalizing their omission.3 

3. Cf. J. HERVADA, "Observaciones sobre el abandono malicioso y la restauraci6n de la 
vida conyugal, "  in idem, Vetera et Nova (Pamplona 1991) ,  pp. 69-1 19;  A. FERNANDEZ 
CORONADO, El abandono malicioso. Estudio jurisprudencial (Madrid 1985); A. BERNARDEZ 
CANT6N, "El abandono malicioso como causa de separaci6n conyugal," in Revista Juridica 
de Catalufia 59 (1960), pp. 167-203. 
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Malicious abandonment is differentiated from other causes of sepa
ration in that, while causes expressly defined in the CIC contemplate pos
itive conduct-"occasions grave danger of soul or body to the other or to 
the children, or otherwise makes the common life unduly difficult" -mali
cious abandonment contemplates noncompliance with every conjugal 
duty. The party abandoning his or her spouse violates his or her matrimo
nial duties, that is, he or she fails to comply with the principlefoedus nup
tiale servandum est, because the spouse's attitude consists precisely of a 
dissolution, in the sphere of social reality, of the conjugal consortium. 

Malicious abandonment constitutes a cause for temporary separa
tion, based on a principle distinct from those that are the basis in other 
causes of temporary separation: violation of the principlefoedus nuptiale 
servandum est. While the criterion for admissibility of a factual situation 
as a cause of separation is none other than that of implying a clear and un
equivocal violation of one of the five principles informing married life (see 
commentary on c. 1151, 2), and cc. 1152 and 1153 are deduced from an 
analysis thereof, malicious abandonment is defined as the break-up of the 
conjugal consortium on the plane of social reality. 

With the concept of malicious abandonment, one is not seeking sepa
ration, because in fact it already exists; nor is there danger to the spirit or 
body of the other spouse, which can be involved in cohabitation, in that 
there is no longer cohabitation. With invocation of the concept of mali
cious abandonment, there is an attempt to declare guilty the spouse who 
has maliciously been absent and to obtain the legal declaration of separa
tion for the one who has been abandoned. 

Because of its importance as a cause for separation, which requires 
fault on the part of the absent spouse, jurisprudence indicates the follow
ing requirements for malicious abandonment: 

a) Abandonment or separation off act. There must be def acto aban
donment or separation. Abandonment is understood to exist if the spouse 
leaves the conjugal domicile or prevents the other spouse from entering it. 

b) Intent to disavow the fulfillment of conjugal duties. The depar
ture from the conjugal domicile must take place with the desire to aban
don compliance with conjugal rights or obligations. A temporary absence 
to fulfill a lawful and reasonable objective does not constitute malicious 
abandonment. 

c) Without just cause. There must not be any just cause for the uni
lateral decision to depart from the conjugal domicile. 

In short, the concept of malicious abandonment is the procedure to 
convert a de facto separation unjustly created by one of the spouses into a 
de jure separation. 
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5. Form of establishing temporary separation ( c. 1153 § 1) 

c. 1153 

Conjugal separation is a matter of interest to the public good and 
cannot be done without the intervention of the public authority. In a mar
riage between baptized persons, this intervention belongs to the compe
tent ecclesiastical authority. Nevertheless, c. 1692 § 2 indicates that 
"Where the ecclesiastical decision does not produce civil effects, or if it is 
foreseen that there will be a civil judgment not contrary to the divine law, 
the Bishop of the diocese in which the spouses are living can, in the light 
of their particular circumstances, give them permission to approach the 
civil courts" (see commentary on c. 1692). 

Since the intervention of the public authority is necessary for tempo
rary separation, this separation can take place, as an exception, on the 
spouses' own authority, if there is a legitimate cause for separation and a 
delay involves danger. 
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Instituta separatione coniugum, opportune semper ca
vendum est debitae filiorum sustentationi et educationi. 

When a separation of spouses has taken place, appropriate provision is al
ways to be made for the due maintenance and upbringing of the children. 

SOURCES: c. 1132 

CROSS-REFERENCES: cc. 104, 100-106, 1152, 1153 

CO MME NTARY ------

Javier Escriva !vars 

Canon 1154 establishes a generic principle since the arrangement for 
the children is mostly a question of civil effects that devolve upon civil 
judges. This canon recommends that, once spouses separate, appropriate 
provision is to be made for the due maintenance and upbringing of the 
children. This provision refers to cases of perpetual separation due to 
adultery, as well as to cases of temporary separation for other causes. The 
duty-right of the parents for the upbringing and maintenance of their chil
dren involves an extremely serious obligation and separation does not in 
principle absolve them of that responsibility. 

With regard to the domicile of separated spouses, c. 104 provides: 
"Spouses are to have a common domicile or quasi-domicile. By reason of law
ful separation or for some other just reason, each may have his or her own 
domicile or quasi-domicile." Pursuant to c. 104, any lawful separation is suffi
cient for each spouse to acquire his or her own domicile or quasi-domicile. 
For these purposes, cc. 100-106, which govern the acquisition and loss of the 
local see of the person, would apply. 
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1 155 Coniux innocens laudabiliter alterum coniugem ad vitam 
coniugalem rursus admittere potest , quo in casu iuri se
parationis renuntiat. 

The innocent spouse may laudably readmit the other spouse to the conju
gal life , in which case he or she renounces the right to separation. 

SOURCES: c. 1130 

CROSS REFERENCES: cc. 1152, 1153 

C OMMENTARY 

Javier Escriva !vars 

Canon 1155 is a norm that, through its text and systematic placement 
applies both to permanent and temporary separation of spouses. 

The invitation to reconciliation, and consequently to the restoration 
of the common conjugal life expressly formulated in the text of c. 1155 , 
and the exhortation to pardon on the part of the party offended by adul
tery with which canon 1152 begins and ends its text, are a faithful reflec
tion of the pastoral zeal that the canonical legislator has desired to imprint 
on the norm of the separation of spouses. In these cases various reasons , 
mutual misunderstandings, and an incapacity to open oneself to interper
sonal relations , etc., can lead the validly married couple to a rupture that 
is frequently irreparable. Pastoral zeal manifests the intent to maintain the 
unity of the family and the mutual respect of spouses, promoting fidelity 
even during the separation (see commentary on canon 1152: no. 3,c) and 
encouraging cultivattion of the necessary pardon, proper to Christian 
love, and the ability to eventually restore the previous conjugal life. 

Now, the full re-establishment of the common conjugal life, once the 
cause that gave rise to the disturbance in facto esse elements is eliminated 
or reduced, involves a situation of complex juridic nature , not easily syn
thesized into a unified concept. 1 

It is necessary, therefore, to be aware of those difficulties in order to 
construct a unified concept of restoration of the common conjugal life. 
The variety of situations that embraces the generic principle restoration 

1. Of related interest, cf. R. NAVARRO VALLS, "La restauraci6n de la comunidad conyugal," 
in Estudios de Derecho Matrimonial (Madrid 1977), pp. 127-185; L. DEL AMO, "Restauraci6n 
de la comunidad conyugal cuando cesa la causa de separaci6n," in Revista de Derecho 
Privado (1964), pp. lO00ff. 
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of common conjugal life arises from very many factors. If the common 
conjugal life in the strict sense can be altered in all or some of its integral 
positions, i.e., total or partial separation; if total separation has diverse ju
ridical meaning according to causes arising from adultery or other rea
sons; and if, from a formal point of view, in both permanent and temporary 
separation, it establishes a triple differentiation-judicial, conventional, 
or unilateral-then a later restoration of the common conjugal life will 
have a specific character under each one of the following assumptions: 

l. In the case of permanent separation for adultery 

a) The pardon of the offended party after the sentence of separation 

If the separation is caused because of adultery, the innocent spouse 
has the right not to admit perpetually the adulterous spouse to the 
common conjugal life. This is, evidently, a right of the innocent spouse, 
not an obligation. The innocent one can, then, freely renounce this right 
and readmit the adulterer back to the common conjugal life. The re
establishment of conjugal life, and therefore, the suspension of the juridi
cal situation of perpetual separation, depends on the act of the will of the 
innocent one (the pardon). The adulterer can not oppose the restoration 
because of the legal imperative with which he or she is obligated to said 
restoration. 

In order that the common conjugal life be necessarily restored, a ju
dicial sentence is required that evaluates the existence of pardon, a pro
nouncement which, in accord with what is foreseen in c. 1152 § 2, must 
keep in mind the existence of the express will of the forgiving spouse. 
That express will would be the most demonstrative indication that the 
suitable resumption of conjugal life after perpetual separation was judi
cially decreed. 

b) Compensation for adultery 

In the situation where the innocent spouse commits adultery after 
the judicial sentence of perpetual separation, one can understand that the 
necessary restoration of the common conjugal life would not be required 
as a compensation for adultery, for two reasons: that the first adulterer 
lost all rights to the body of the other, and that admitting such a hypothe
sis , an uncertainty would be introduced to the acquired juridical status 
and would injure juridical certitude. 

c) Impugning of the efficacy of the sentence of separation on the 
part of the adulterous spouse 

The admission of this hypothesis does not seem possible, given the 
tenor of c. 1152, according to which the innocent spouse can separate "for
ever." Additionally, the CIC does not expressly foresee such a possibility. 
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d) Impossibility of restoration of common conjugal life 

c. 1155 

The impossibility of the restoration of common conjugal life is an ex
ceptional situation. This situation occurs when one or both spouses have 
embraced the religious state, or the man has received Holy Orders. This 
change of state must be expressly consented to by the innocent spouse. In 
the situation of a change of state in life on the part of the innocent spouse, 
no additional authorization is required on the part of the guilty party, given 
that this party has lost all rights with respect to the other. 

2. The case of temporary separation 

Because of the nature of marriage, when the cause of the temporary 
separation of spouses ceases, conjugal cohabitation must always be re
established unless the ecclesiastical authority determines otherwise, as it 
is sanctioned in c. 1153, § 2. 

In a temporal separation granted by an ecclesiastical authority, the 
more-or-less length of its duration is not fixed only as a result of the grav
ity of the cause or of guilt. The nature of the separation is not in response 
to a sanction, nor is it a penalty for crimes or injuries committed by a 
spouse, but rather it is a remedy, a means of defense against the danger of 
future evils. In any case, the longer or shorter duration of a temporal sepa
ration will depend on the combination of the gravity of the evil and the du
ration of the danger. Because the duration of these future evils is not 
always easy to determine, the separation is usually granted for an indefi
nite time, that is, as long as the cause lasts. 

Temporary separation, inasmuch as it has been granted for both de
termined and undetermined times, must cease at the moment in which the 
cause for which it was granted ceases. If the separation has been decreed 
by juridical sentence, the normal procedure would be that a new sentence 
declare the cessation of the cause of juridical separation. 

If the cause has ceased before the period of the granted separation 
has ended, the innocent spouse can request the competent authority to de
cree the cessation of the cause, so that again, both spouses would be obli
gated to cohabit. The innocent spouse does not have the obligation to re
establish the conjugal cohabitation if the indicated time has not ended, if 
the separation was decreed for an indefinite time, or as long as the author
ity has not decreed the cessation of the cause or that the spouses must re
store common life. 

On his part, the spouse who was the reason for the cause of separa
tion does not have the right to require juridically the restoration of the 
common conjugal life while the reason lasts that gave to the other spouse 
the excuse from living together, or as long as the period indicated by the 
authority has not expired. 
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If the separation occurred by a spouse's own authority, without inter
vention of the ecclesiastical authority, it is understood that the restoration 
of common life must take place as soon as the cause that gave origin to 
the separation has ceased. 

3. The case of separation by mutual consent 

Mutual consent does not constitute a legitimate canonical cause to 
decree separation, except in the situation of a change to a new state by 
one or both of the spouses; that is, when one or both have embraced the 
religious state or when the man has received Holy Orders. In these situa
tions, the separation is understood to be perpetual. 
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1 156 

CAPUT X 
De matrimonii convalidatione 

ART. I 
De convalidatione simplici 

CHAPTER X 

The Validation of Marriage 

ART. 1 

Simple Validation 

§ 1 .  Ad convalidandum matrimonium irritum ob impedi
mentum dirimens, requiritur ut cesset impedimen
tum vel ab eodem dispensetur, et consensum renovet 
saltem pars impedimenti conscia. 

§ 2 .  Haec renovatio iure ecclesiastico requiritur ad vali
ditatem convalidationis, etiamsi initio utraque pars 
consensum praestiterit nee postea revocaverit. 

§ 1. To validate a marriage which is invalid because of a diriment impedi
ment, it is required that the impediment cease or be dispensed, and 
that at least the party aware of the impediment renews consent. 

§ 2. This renewal is required by ecclesiastical Law for the validity of the 
validation, even if at the beginning both parties had given consent 
and had not afterwards withdrawn it. 

SOURCES: § 1: c. 1 133 § 1; SCRO Resp., 19 iul. 1955 
§ 2: C. 1 133 § 2 

CROSS REFERENCES: cc. 1075-1082, 1107 
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COMME NTARY ------

Alberto Bernardez Canton 

1. When a marriage has been determined to be null because of lack 
of essential requirements, juridic validity can be restored through an act 
of confirmation or revalidation without the necessity of a new celebration. 
This restoration can be accomplished by completing or supplying some of 
the elements whose absence created the invalidity. 

Revalidation can be achieved by two distinct methods: simple con
validation or senatio in radice. These methods are regulated separately in 
the CIC in this chapter. These methods differ regarding both the efficient 
cause of the revalidation and its effects. 

Simple convalidation is the ordinary means of revalidating a mar
riage; it takes place through the manifestation of consent of at least one of 
the parties, and it produces its effects from the moment of the convalida
tion. In cases in which this consent must be given according to canonical 
form, there is a new celebration of the marriage and not just a convalida
tion in the strict sense. 

In contrast, sanation is an extraordinary means. It does not operate 
by a consensual act of the contractants, but rather through a decision of 
the ecclesiastical authority. Its canonical effects are produced with a char
acter that is retroactive through a legal fiction. 

2. The Code of Canon law does not contain a legal definition of sim
ple convalidation as it occurs in the case of a sanation. We could define it 
as that form or type of convalidation which, as soon as the cause of nullity 
of the marriage has ceased, occurs by means of a true manifestation of 
matrimonial consent (a renewal or new given according to the case), by at 
least one of the parties. 

In this norm, the convalidation is undertaken through the hypothesis 
that the marriage had become null by the cause of a diriment impediment, 
and therefore the law requires the renewal of consent. 

3. Leaving aside the discussion of diriment impediments, once the 
CIC had omitted the category of impediments, 1 § 1 points out two require
ments for the convalidation to take place: the cessation of the impedi
ment, and the renewal of consent. 

a) The cessation of the impediment can take place by the removal of 
the cause ( completing canonical age, conversion of the unbaptized party, 
etc.), or by a dispensation by the ecclesiastical authority. Convalidation is 

1 .  Cf. A. BERNARDEZ, Compendia de Derecho matrimonial can6nico, 8th ed. (Madrid 
1994), pp. 55-56 and 63. 
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impossible, therefore, when the impediment has not in fact ceased, either 
by not having been dispensed, or by the cause of the impediment not hav
ing ceased to exist, orby the fact that the cause will not cease because by 
its nature it is perpetual and not dispensable. 

The impediment can also be removed by the derogation of the norm 
that established it. With reference to marriages nullified through the con
travention of impediments existing before the CJC/1917 and which were 
derogated by it, the CPI, in a response of June 2-3, 1918, declared that 
these marriages were not convalidated because of the promulgation of the 
CIC, but a dispensation was not needed in order to allow for their convali
dation. 2 This doctrine must be applied in relation to the matrimonial im
pediments derogated by the current CIC dealing with the convalidation of 
null marriages celebrated prior to when the present Code came into effect. 

One could pose the question as to whether the convalidation of a null 
marriage is possible if it is a case of an impediment of divine law, which af
terwards would have ceased. Given that the CIC does not foresee this situ
ation in c. 1156, as it does in the case of senation ( cc. 1163 § 2, and 1165 
§ 2), then in the same manner the celebration of a new marriage would not 
be unsuitable once the impediment ceased and neither would its convali
dation. 

If, on the contrary, after an invalid celebration some impediment 
came into being, it would be necessary to obtain the appropriate dispensa
tion, if such a dispensation is possible, in order to proceed with the con
validation. 

b) Regarding the renewal of consent: since these requirements are 
outlined in great detail in the following canons, we refer in the following 
section only to the most necessary comments. 

4. In § 2, two important concepts are affirmed: a) the renewal of con
sent is necessary for the validity of the convalidation even though the par
ties had consented from the beginning and had never revoked their 
consent afterwards; b) this requirement is a norm of ecclesiastical law. 

a) In the situation of a marriage invalidated by reason of an impedi
ment, which is the type considered in this canon, the cessation of that im
pediment through the removal of the cause or its dispensation is not 
enough. Instead, because this situation is of a constitutive character, there 
must be a renewal of the consent, and without it, convalidation would not 
be effected. It is presumed that there was matrimonial consent, because if 
this were not the case, we would be presented with a different situation, 
that is to say, the one considered in c. 1159. Still, the renewal of consent is 
necessary by the express imperative of the legislator. We would not be 
able to talk about renewal if there had not been previous consent. 

2 . Cf. AAS 10 (1918), p . 346 
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For the same reason, it becomes irrelevant if the consent had been 
revoked later, because its renewal has constitutive character. Because of 
this fact there is really no point in analyzing at this time the diverse acts 
that this revocation can imply (see commentary on c. 1 158). 

b) The renewal of consent, even though it may have previously ex
isted, is required by the disposition of positive ecclesiastical law. Curi
ously, the CCEO does not make this declaration, an omission which, to 
our understanding, is not especially significant ( c. 843 § CCEO). It is obvi
ous that if there had not been consent, the giving of this ex nova would 
seem to be specified by natural law. With this declaration, the legislator 
supports the theory that mutual consent given with the intention to re
main bound by matrimony is by its nature sufficient, even though it can 
become juridically inefficacious by the incompletion of some requirement 
external to the consensual act itself, a requirement imposed by the legal 
system by virtue of legitimate power that the ecclesiastical legislator uses 
for the juridical discipline of marriages of the baptized. In this theory it is 
not necessary that the consent of both parties be expressed in the same 
moment and in the same juridical act. Instead, it is sufficient that perse
vering consent from one party should be united with the consent of the 
other so that from that moment in which the union of both wills occurs, 
one would consider the marriage to be concluded or perfected. Along the 
same line of thinking, if the mutual consent perseveres, one would have to 
hold the contract to be concluded and the conjugal bond to be constituted 
if the obstacles that made the marriage inefficacious are removed (for ex
ample through a dispensation or substantial form). But the ecclesiastical 
legislator wanted something else, and has thus imposed the necessity of 
renewal for the validity of convalidation. 

From the positive character of this requirement, the following conse
quences result: 1 °) the dispensation of this renewal is possible, just as it is 
in a sanation; 2°) the law only requires renewal on the part of the party 
who knows of the existence of the impediment; 3°) and the law of renewal 
only binds those who are obligated to the fulfillment of ecclesiastical laws 
( cc. 1 1  and 1059). Because of these consequences, the marriage of the un
baptized can be convalidated by the removal of those impediments of nat
ural law or of civil law by which they may be bound. 3 Bender therefore 
concludes that in order to deduce that a marriage between the unbaptized 
is null, it is not sufficient to establish that it was null from the time of its 
celebration. We must also question the convalidation of a marriage where 
the obstacle that opposed its validity ceased but the initial consent per
sisted. 

3. Cf. L. BENDER, "Convalidation du mariage," in Dictionnaire de Droit canonique, IV 
(Paris 1949), col. 543; J. BANK, Connubia canonica (Rome 1959), p. 568 
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1 157 Renovatio consensus debet esse novus voluntatis actus 
in matrimonium, quod pars renovans scit aut opinatur ab 

initio nullum fuisse. 

The renewal of consent must be a new act of will consenting to a marriage 
which the renewing party knows or thinks was invalid from the beginning. 

SOURCES: c. 1134 

CROSS REFERENCES: cc. 1157, 1100 

C OMMENTARY 

Alberto Bernardez Canton 

This canon describes what constitutes renewal of consent, which is 
a constitutive and essential element in the case of a marriage nullified by 
reason of an impediment. An analysis of the text reveals the following 
points about the nature of renewal of consent: 1) it consists of a new act 
of the will; 2) it must be matrimonial consent; 3) it must be given by the 
one who knows, or who is of the opinion that, the marriage was null from 
the beginning. 

1. There must be a new act of the will, that is to say, a new free deci
sion made in this concrete moment. A virtual free act given previously, 
continuing in its effects, and which has not been revoked, would be insuf
ficient according to our understanding. The idea that a virtual free act is 
not sufficient in itself is deduced, furthermore, from what was established 
in the previous canon: "This renewal is required ... even if at the beginning 
both parties had given consent and had not afterwards withdrawn it." In
terpretive or presumed intention would be insufficient for convalidation. 

Because of this understanding of the free will act, doctrine points 
out that one must not consider "renewal of consent" the pure compla
cency of the party in his/her marriage, nor even a manifestation tending to 
confirm a previous consent. In this light it makes sense to question what 
the relationship of this new act of the will is with respect to the original 
consent (if this was sufficiently given) or whether, on the contrary, we 
must consider that consent to be completely non-binding. This new and 
different consent cannot be considered unrelated to that consent given 
previously because it will often be actualized and demonstrated in coher
ence with the consent that has already been given, which consent is un
derstood to persevere. Whatever the case, said consent deals with a 
marriage that resulted in invalidity, but which created an appearance of a 
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marriage by virtue of the at least external declaration of the will. In this re
spect it is good to remember that renewal is only required, sometimes, by 
the one who is conscious of the nullity. 

2. The new consent has to be "in matrimonium." It must bring to
gether all of the requirements of a true conjugal consent, that is to say, 
with the will to establish a common conjugal life between the spouses 
without excluding any of the essential elements. 

3. The renewal can be bilateral or unilateral according to whether 
the nullity was known by both parties or by only one of them. Given that 
simple convalidation has as its object validating a marriage that was nulli
fied, one supposes that whoever undertakes it must know precisely about 
the existence of the nullity, and must renew consent independently of 
whether they had attempted the marriage in good or bad faith. 

On this point the CIC has modified the text of the previous code. The 
CIC/1917 said "in matrimonium quod constet ab initio nullum fuisse." In 
the new Code we read "in matrimonium quod pars renovans scit aut opina
tur ab initio nullum fuisse." With this innovation, the legislator has clari
fied the doubts that the previous formulation generated on whether 
certainty of nullity is required or whether a convalidation also is necessary 
in the case of a well-founded doubt concerning the validity of the mar
riage. The latter understanding was more logical, as indicated by 
Miguelez, 1 if we do not wish to fall into absurdity. The new formulation of 
the current CIC clearly admits convalidation of marriage in the case not 
only of certainty, but also in the case of opinion that the marriage was null. 
If in the case of doubt we must be for the marriage ( c. 1060) even in the in
ternal form (this could be the basis of the former canon, because convali
dation is not necessary while the doubt exists-the more or less common 
opinion does not exclude doubt) the current CIC has kept in mind that 
convalidation also can be a good way to ease one's conscience, aside from 
the customary presumptions. 

In this respect it is important to remember that "knowledge of or 
opinion about the nullity of a marriage does not necessity [sic] exclude 
matrimonial consent." (c. 1100) This "does not necessarily exclude" 
phrase does not mean to say that it would be impossible if in fact matrimo
nial consent is excluded, since doubts can also emerge concerning the suf
ficiency of consent given on the part of the one who knew secretly or at 
least suspected that the marriage had to be null by reason of impediment. 
This was the intent of the new revision of this norm. 

1. Cf. L. MIGUELEZ, "El matrimonio," in Comentarios al C6digo de Derecho can6nico, II 
(Madrid 1963), pp. 725-726. 
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1 158 § 1. Si impedimentum sit publicum, consensus ab utra
q ue parte renovandus est forma canonica, salvo 
praescripto can. 1 127 § 2. 

§ 2. Si impedimentum probari nequeat, satis est ut con
sensus renovetur privatim et secreto, et quidem a 
parte impedimenti conscia, dummodo altera in con
sensu praestito perseveret, aut ab utraque parte, si 
impedimentum sit utrique parti notum. 

§ 1 If the impediment is public, consent is to be renewed by both parties 
in the canonical form, without prejudice to the provision of Can. 1127 
§ 2. 

§ 2 If the impediment cannot be proved, it is sufficient that consent be re
newed privately and in secret, specifically by the party who is aware 
of the impediment provided the other party persists in the consent 
given, or by both parties if the impediment is known to both. 

SOURCES: § 1: c. 1135 § 1 
§ 2: C. 1135 §§  2 et 3 

CROSS REFERENCES: cc. 1074, 1108-1116, 1125-1127, 1156, 1130-1133 

COMMENTARY 

Alberto Bernardez Canton 

1. This canon continues to refer to a marriage that is nullified by rea
son of an impediment, and its object is to specify the form in which the re
newal of consent must take place. It is related very closely to canon 1156 
§ 1, and consequently, one must keep in mind that in order for it to be ef
fective, it must be preceded by the cessation of the impediment in the 
terms indicated in the commentary on this norm. 

As a guideline in resolving various cases, a good starting point is to 
consider whether the impediment is either public or occult, according to 
the terminology in c. 1074. In reality, this canon associates a public imped
iment with an "impediment which cannot be proven." On the other hand, 
the CCEO relies on terminological uniformity and distinguishes between 
public and occult impediments ( c. 845). It agrees, furthermore, with the 
Latin Code regarding the juridic treatment of both cases. 

On the basis of this distinction, the CIC provides two distinct forms 
of convalidation. Whether one or the other is employed depends on 
whether the impediment was occult or public, so that if the marriage had 
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been convalidated in a private and secret form because the impediment 
was considered occult, and it should then happen that it can be proven in 
the external forum, it would have to be held as invalidly convalidated be
cause it had not been executed in the form established by this canon. In 
this way the difficulty that could arise if the marriage should be convali
dated in the internal forum but proven null in the external forum is re
solved. 

2. If the impediment is public-that is to say, "can be proven in the 
external forum"-one must proceed to a new celebration of marriage and 
the new giving of consent according to the juridically prescribed formula. 
This is not a matter of convalidation in the strict sense. It is understand
able that if a marriage is null and if that nullity can be juridically proven, it 
must be celebrated according to the precisely established procedure in 
order that there be proof of it. 

Now, given that a public impediment is not the same as an impedi
ment divulged to and known by a more or less wide sector of persons, the 
marriage could be celebrated as a secret marriage, or one of conscience 
(cc. 1131-1133), when the circumstances exist that would permit its use. 
In other words, when the precise circumstances are present, the new mar
riage would be able to be celebrated in the extraordinary form (c. 1116). 

This canon indicates that what is prescribed in c. 1127 § 2 must be 
safeguarded. Curiously, the CCEO omits this reference (c. 845 § 1), per
haps because it is unnecessary, since one is dealing with a celebration ex 
nova. In the official edition of the CIC, the reference is made to § 3 of 
c. 1127. A correction of errata on April 22, 1983 indicated that the refer
ence should rather have referred to § 2.1 This is much more logical, since 
§ 2 refers to the possible dispensation from form, while § 3 contains some 
cautions regarding the act of celebration. In any case, it seems that all of 
the content of c. 1127 must be observed as it would be in any mixed mar
riage. We can thus see why the CCEO omits this reference. 

3. If the impediment is occult, it is enough that consent be renewed 
privately and in secret. Because the canonical form is not specified, this 
becomes a case of convalidation in the proper sense. Renewal of consent 
is given by one or both parties according to the existence of the impedi
ment or its cessation, whether it is known only by one of the parties or by 
both of them. In unilateral renewal, the perseverance of the other party is 
required. Consent must be renewed privately and secretly in the bilateral 
renewal case. It is not necessary to follow any particular special form. 
Because it is private, substantial juridic form is not required (nor is a qual
ified minister nor two witnesses); because it is secret, there is no revela
tion. One must distinguish, however, between bilateral or unilateral 
renewal. 

1. Cf. AAS 75 (1983), p. 324. 
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In the first case the consent of both has to be mutual and reciprocal, 
expressed through words or signs mutually given to each other as hus
band and wife. As Lombardia says in this respect "internal will and mani
festation is necessary; this manifestation, because there is no form to be 
received by the other and its efficacy is not dependent on the requirement 
of a specific form in its expression, can be given in any way which shows 
that the will of each spouse is clear to the other: a private declaration or a 
behavior which proves the existence of matrimonial consent. 2" Some au
thors believe that this consent can be expressed even by means of sexual 
relations expressing marital affect, and that these acts would not be con
sidered fornication.3 It does not seem that this is an adequate way of ex
pressing matrimonial consent, given that sexual relations in themselves 
are not juridic acts (although they may be free acts, they are not a declara
tion of the will), and also given that the distinction between conjugal 
affection and fornication is purely internal. Objectively there is no differ
ence between sexual relations that take place after the cessation of the 
impediment and those that had taken place during the married life, many 
times continued in good faith, without any presumption of the intent to 
fornicate. 

Only in the case in which the supposed spouses, after the cessation 
of the impediment, agree to have relations as a sign of their matrimonial 
consent, can this consent be considered to be renewed; analogously if the 
supposed spouses should live apart (for example, to avoid the risk of sin 
until they obtain a dispensation) and once the dispensation has been ob
tained they re-establish conjugal life or have relations, one would have to 
understand that these acts were an expression of the renewal of consent. 

Some authors indicate that, in the case of bilateral renewal, it is ad
visable to verify the manifestation of consent in the presence of a priest, 
even if this priest does not have the faculties to assist at marriages. This 
would be done in order to ensure the normal renewal of consent. 4 

The unilateral renewal of consent-only on the part of the one who 
has knowledge of the impediment and of its cessation-offers greater dif
ficulties. In this case, Lombardia states "a unilateral act which is 'private 
and secret' is sufficient, not only is the form of reception absent, but one 
can only speak of the form of expression in an excessively theoretical 
manner. In reality, this is the case of the party who has to renew consent, 

2. P. LOMBARDiA, "Supuestos especiales de relaci6n entre consentimiento y forma," in 
Derecho can6nico, II (Pamplona 1974), p. 139. 

3. Cf. L. MIGUELEZ, "El matrimonio," in Comentarios al C6digo de Derecho can6nico, II 
(Madrid 1963), p .  726; F.M. CAPPELLO, Tractatus canonico-moralis de Sacramentis, V, 
(Turin-Rome 1950), p. 850; A. MOSTAZA, "Matrimonio," in Nuevo Derecho Parroquial (Madrid 
1990), p. 541; P. GASPARRI, Tractatus canonicus de matrimonio, II (Rome 1932), pp. 254 and 
257. 

4. Cf. L. BENDER, "Convalidation du mariage," in Dictionnaire de Droit canonique, IV 
(Paris 1949), col. 544. 
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to commit oneself in conscience, and express it in some manner, given 
that this is the case of a juridic act. "5 

The root of the problem is found in that the CJC/1917 modified the 
older law that required that the party who was ignorant of the impediment 
should be notified of the renewal of consent done by the other. This 
change intended to avoid the risk that, upon knowing of that nullity, the 
formerly ignorant party would refuse to have the marriage convalidated. 6 

Thus, we arrive at the incongruity of consent that must be given 
anew and made externally (in order that it can be a true juridic act), but 
which does not have to be manifested to anyone. Many authors abstain 
from determining how this unilateral renewal must be done. Other au
thors, as in the previous case, propose that the renewal of consent can be 
done through simple conjugal relations with marital affection. As in the 
previous case, Bender advises that unilateral renewal be manifested to a 
priest. 7 We do not consider these solutions to be satisfactory. We have al
ready treated the value of conjugal relations as a sign of consent. With re
gard to the manifestation before a third person, even though that be a 
priest, we state that the receiver of marital consent must necessarily be 
the other party. 

An attempt at a solution can be made in two ways: 

- Given that the receiver of matrimonial consent is the other party, 
and this person does not have to be notified of the convalidation, the party 
who renews the consent, in the case that it would not be opportune to ver
bally tell, could make external their internal consent in whichever form 
that reveals their matrimonial consent, even though the other party is not 
able to interpret it as a renewal as such. One example could be the ex
change of marital rings, whatever the pretext, or the special comme
moration of a wedding anniversary. It is understood that the case of 
reconcilation after a period of distance or separation could also be valid in 
renewing consent. 

- Given the specifics of the case, one might also think that the legis
lator might have offered a particular form of convalidation in the internal 
form of conscience, because the natural sufficiency of consent given at a 
certain moment and its natural efficaciousness once the impediment has 
ceased would have attenuated the requirement of ecclesiastical law for the 
renewal of consent; therefore, the law would be content that the renewal 
occurs with an internal act of the will without any other manifestation. 

In the case of unilateral renewal the perseverance of the consent of 
the other party is necessary. In principle, "the consent given is presumed 
to persist until its withdrawal has been established (c. 1107)." According 

5. P. LOMBARDiA, "Supuestos especiales . . .  ," cit., p. 139. 
6. Cf. X. WERNZ-P. VIDAL, Ius canonicum, V (Rome 1925), p. 793, footnote 11. 
7. Cf. L. BENDER, "Convalidation du mariage . . .  ," cit., col. 544. 
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to Hervada, "whereas perseverance presupposes a continuous situation
a state of mind-revocation is the act that breaks this perseverance, this 
state of mind ... the state of mind that consists of a radical acceptance of 
spouses as such is the persevering consent. "8 The permanence or perse
verance of consent is equivalent to the virtual willfulness of an act that 
was given at a certain moment, and which, maintaining its effects, has not 
been revoked. The continuity of conjugal life will be, generally speaking, 
the most clear expression of the perseverance of matrimonial consent. 

The revocation of consent is a positive act of the will, contrary to the 
consent initially given, and will consist, as Hervada says, in the firm and 
obstinate will not to be spouses anymore. 9 This positive act of the will 
must be proven as a way of overturning the presumption juris tantum of 
the canon last cited. It does not just take place when the will to hold the 
matrimonial bond or its rights and duties as canceled is expressed in a 
clear and categorical way, but also through acts or conduct clearly contra
dictory to the accepting of the conjugal state, and with which the person 
does everything possible to abandon his or her spouse. Interpretive or pre
sumed revocation is not sufficient. This revocation would take place if 
one suspected, including with certainty, that the party who consented 
would not be willing to renew consent, or that he or she would be ready to 
positively revoke it if he or she had knowledge of the nullity of marriage 
and the possibility of being declared free of matrimonial obligations.10 

Canonical doctrine has concerned itself with the evaluation of the re
vocatory meaning of certain attitudes proper to the situation of conflictive 
marriages. Thus, for example, legal separation, especially if a just cause 
exists, does not imply in itself revocation of consent because it does not 
extinguish the bond, and the spouses can resort to it when they have a just 
cause. On the other hand, the unilateral and arbitrary rupture of conjugal 
community (malicious abandonment), above all if it is followed by the be
ginning of a pseudo-marital cohabitation, is taken to be indicative of revo
cation. 

Analogically, the petition of civil divorce, and with greater reason, the 
subsequent celebration of a civil marriage, is an unequivocal sign of revo
cation. The same significance is given, in our consideration, to the petition 
or request for a canonical dissolution of ratum and non-consummatum 
marriage or of a natural marriage in favor of the faith, because these cases 
reveal that the subject wants on his or her own part to end the matrimonial 
bond. 

8. J. HERV ADA, "La revocaci6n del consentimiento matrimonial," in idem, Vetera et Nova, I 
(Pamplona 1991), pp. 737-741 .  

9. Cf. ibid., p. 748. 
10. Cf. TH.M. VLAMING-L. BENDER, Praelectiones iuris matrimonii (Bussum, Netherlands 

1950), p .  526; J. CHELODI, El Derecho matrimonial (Barcelona 1959), pp. 319-320; c. PINNA, 
January 30, 1964, in SRR Dec 56 (1964), p. 64. 
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Regarding the petition for nullity of a marriage begun before an ec
clesiastical tribunal, other authors have distinguished between the case in 
which a definitive sentence of nullity has been given and the case in which 
the cause is pending. They affirm that only in the first case can one con
sider the consent revoked, while in the second case, the revocation would 
only be of conditional character, that is to say, subordinate to the obtain
ing nullity. 11 This analysis does not appear to be correct, however. As 
Jemolo says, the most palpable proof of revocation of consent is the peti
tion of nullity.12 With it, the petitioner is denoting his or her resolved, firm, 
and decisive will to consider matrimonial relations ended. A different 
question is whether, in the case where the sentence would be pro vinculo, 
resulting in reconciliation of marriage, one would consider that the peti
tioner should have to give up his or her revocation, thus restoring the cou
ple to their initial situation. 

There is also the possibility that, through the matrimonial life, sub
stantial changes might have been introduced with respect to the essential 
goods of marriage that would involve a revocation of consent, at least in 
regard to natural sufficiency, which would make unilateral convalidation 
impossible in a given case. 

Finally, it should be noted that if the party who does not have to give 
consent (a fortiori if this one would be the one that had to renew it), has 
fallen mentally ill, unilateral convalidation of the marriage would be im
possible. 13 This is not because the sick one would have revoked consent 
( of which revocation he or she would be incapable by his or her particular 
psychological illness), but because of his or her incapacity to give it. This 
analysis is by analogy with the case of the proxy who becomes insane, as 
is foreseen in c. 1105 § 4. 

11 .  Cf. X. WERNZ-P. VIDAL, [us canonicum . . .  , cit., p. 807; L. MIGUELEZ, "Matrimonio . . .  ," cit., 
p. 730; sentencias rotales coram PINNA, January 30, 1964, in SRR Dec 56 (1964), pp. 64-65 and 
coram FIORE, June 15, 1964, ibid., p. 479. 

12. Cf. A.C. JEMOLO, Il matrimonio nel diritto Canonica (Milan 1941), p. 315; J. HERVADA, 
"La revocaci6n . . .  , "  cit., p. 749. 

13. Cf. L. MIGUELEZ, "El matrimonio . . .  ," cit., p. 730; J. HERVADA, "La revocaci6n . . .  ," cit., 
p. 743. 
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1 159 § 1. Matrimonium irritum ob defectum consensus conva
lidatur, si pars quae non consenserat, iam consen
tiat, dummodo consensus ab altera parte praestitus 
perseveret. 

§ 2. Si defectus consensus probari nequeat, satis est ut 
pars, quae non consenserat, privatim et secreto con
sensum praestet. 

§ 3. Si defectus consensus probari potest, necesse est ut 
consensus f orma canonica praestetur. 

§ I A marriage invalid because of a defect of consent is validated if the 
party who did not consent, now does consent, provided the consent 
given by the other party persists. 

§ 2 If the defect of the consent cannot be proven, it is sufficient that the 
party who did not consent, gives consent privately and in secret. 

§ 3 If the defect of consent can be proven, it is necessary that consent be 
given in the canonical form. 

SOURCES: § 1: c. 1136 § 1 
§ 2: C. 1136 § 2 
§ 3: C. 1136 § 3 

CROSS REFERENCES:cc. 1057, 1095-1103, 1108-1116 

C O MMENTARY 

Alberto Bernardez Canton 

1. The assumption considered in this canon differs substantially 
from that regulated in the three previous canons. Here, we are not dealing 
with a consent naturally sufficient but intercepted by a legal obstacle for
eign to the will, but rather, with the absence of this naturally sufficient 
consent. By the wording of this canon, the legislator does not speak of re
newal of consent, but of its giving. What is foreseen in canon 1156 § 2 does 
not apply in this case, because the consent here required is not that of ec
clesiastical law, but of natural law according to the irreplaceable nature of 
the consent (cf. c. 1057 § 1). However, it deals with a true convalidation 
(except when the new celebration of matrimony is required). Its convali
dation is not by renewal of consent, but by giving consent, given that it op
erates upon the existence of an appearance of matrimony correctly 
celebrated with regard to the observance of the prescribed form. 
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With the legal term "defect of consent" we designate both the ab
sence or lack of consent and the vitiated nature or defect of the consent 
given; both the nonexistence and the insufficiency of consent may have 
existed. The situation of lack of consent will exist, for example, in the 
cases of natural incapacity, mental disorder, the lack of internal freedom, 
total simulation, ignorance regarding the substance of marriage, error 
concerning the identity of the person, and condition not completed. The 
situation of defect of consent will exist in the cases of partial simulation, 
fear, dolus, and error about the quality directly and principally intended 
(see commentary on cc. 1095-1105). 

It is a common understanding that all of the cases of lack or defect of 
consent are able to be convalidated through the procedure foreseen in this 
canon, and reciprocally that convalidation must be verified by the one 
who decreed it. The passage of time or the prolongation of conjugal life 
would be insufficient. 1 In effect, it is clear that the Code Commission re
jected the proposal that the null marriage would remain convalidated ipso 
jure because of f ear or dolus by free cohabitation for three years from the 
moment in which the fear ceased or in which the fraud was discovered. 2 

This canon enunciates is the necessity that the party who did not 
consent should do so, provided that the consent of the other perseveres. 
Also, regarding the form in which the consent must be given, it distin
guishes the case of occult defect of consent and public defect of consent. 

2. The canon is based on the supposition that the defect of consent 
or its lack is due to only one of the parties, requiring of the other only per
severance. If the defect or lack of consent has originated with both, both 
must give their mutual consent; simple perseverance does not apply to 
this case .. 

Consent has to be lent precisely by the spouse who did not consent 
and not by the spouse who is aware of the circumstance. Normally, it 
would be the same, but sometimes, it might not be, as for example, in the 
case of dolus. This requirement is absolutely necessary given that consent 
cannot be supplied by natural law; therefore, all of the requirements of 
true matrimonial consent must be brought together, without an act of the 
presence of the defect or lack that determined the nullity of the marriage 
or others of invalidating efficacy. These circumstances suppose logically 
that the causes that motivated the nullity of marriage would have ceased; 
thus, for example, the psychological incapacity must have ceased in order 

1 .  Cf. P. FEDELE, "In tema de convalida del matrimonio canonico nullo per difetto o vizio 
di consenso," in Studi di diritto canonico in onore di Marcelo Magliocchetti, II (Rome 
1975), pp. 487-513; A. MARTINEZ BLANCO, "Una configuraci6n nueva de la sanaci6n simple del 
matrimonio can6nico," in Revista Espanola de Derecho Canonico 32 (1976), pp. 241-282; 
M. L6PEZ ALARC6N-R. NAVARRO VALLS, Curso de Derecho matrimonial can6nico y 
concordado (Madrid 1987), p. 273. 

2. Cf. Comm. 5 (1973), p. 90. 
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to contract the marriage; ignorance concerning the substance or error 
concerning the identity of persons must have been overcome; or the con
dition concerning the past or the present must have been purified. The 
same argument applies to the cessation of coercion, of dolus, and of any 
other defect. We are speaking here of matrimonial consent that must bring 
together all of the requirements ad valorem. 

The perseverance of the consent of the other party is also necessary 
in order that the accord of wills should be effectuated. This perseverance 
is essential to the conjugal pact. Regarding the questions that provoke this 
position, see commentary on c. 1158. 

3. With respect to the way in which consent must be given by the 
party who did not consent, the CIC adopts the same criterion maintained 
with regard to nullity by impediment, that the defect of consent could or 
could not be proven, or that this be occult or public in a sense attributed 
to these terms in c. 1074. 

On this point the CIC has modified what was foreseen by CIC/1917, 
which had the following tenor: "if the lack of consent was merely internal, 
it is enough that internally the party that had not consented, should con
sent" ( c. 1136 § 2). "If it was also external it is necessary that consent be 
manifested also exteriorly or in the form prescribed by law, if the defect of 
consent is public or in another form private and in secret, if it is occult" 
( c. 1136 § 3). The simplification worked in this present CIC eliminates the 
problems that were caused by the distinction between "merely internal" 
lack of consent and the lack of consent that is "also external," and be
tween "external and public" lack of consent and the lack of consent that is 
"external but private." On the other hand, by removing the paragraph con
cerning purely internal defect and the lending of consent "internally," the 
Code confirms our understanding that the giving of consent that is re
quired in simple convalidation cannot be purely interior (see commentary 
on c. 1158). 

When one cannot prove the defect of consent, it is enough that con
sent be given privately and in secret (§ 2). This form of expression has the 
purpose of legitimizing the union in conscience, given that it is based on 
the supposition that nullity has not produced any impact in the external 
forum, since it cannot be proven. Logically, this situation deals with a con
validation in the proper sense that has no more significance than that of 
integrating or completing the element that was lacking, so that the mar
riage would be valid without the necessity of a new celebration. In that 
which refers to the sense and significance that must be given to giving 
consent "privately and in secret," see commentary on c. 1158. 

If the defect of consent can be proven, it must be given according to 
canonical form. This requirement is maintained within the legal logic 
according to which if the nullity can be proven in the external forum, the 
convalidation must also be able to be proven externally, because a 
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marriage initially celebrated invalidly butthat could not be demonstrated 
to have been convalidated afterwards would be considered null, even if it 
had been convalidated privately. This situation would lead to an unresolv
able conflict between the external and the internal form. However, the law 
established by the legislator removes this conflict, because once the mar
riage has been convalidated privately and in secret after the proof of nul
lity, one would have to conclude that the convalidation is invalid, given 
that it is possible to prove this in the external form; the convalidation still 
had been attempted by a procedure different than the one established by 
the law.3 

In this case, more so than with a convalidation in the proper sense, 
we are dealing with the new celebration of marriage, having to apply the 
norms that regulate it, especially those referring to the observance of sub
stantial juridical form. The new marriage will have to be appropriately cel
ebrated in the ordinary form, in an extraordinary form, or in the way 
denominated as secret marriage or marriage of conscience. 

Paragraph 3 does not mention the prescriptions of c. 1127 § 2 for 
mixed marriages (as is done in cc. 1158 and 1160). This does not mean that 
for the convalidation of marriage in the case of defect of public consent, 
that the ordinary lacks the power of dispensing from the form of celebra
tion that that canon recognizes for the case of mixed marriages.4 We have 
already noted that this reference to c. 1127 § 2 becomes unnecessary (see 
commentary on c. 1158), and that the generic remission to canonical form 
encompasses all of the norms referring to this one, as appropriate. It does 
not seem logical that an ordinary could dispense from form in the case of 
mixed marriages, when the law applies to any marriage whatsoever, but 
this power is removed when one is dealing with the convalidation of a null 
marriage through its new celebration, especially when, in this second situ
ation, one is trying to legitimate a pseudo-conjugal union (salus anima
rum). 

3. Cf. J.M. GONZALEZ DEL VALLE, Derecho can6nico matrimonial (Pamplona 1985), p. 129. 
4. Cf. M. L6PEZ ALARC6N-R. NAVARRO VALLS, Curso de Derecho matrimonial can6nico y 

concordado (Madrid 1987), p. 277. 
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1 160 Matrimonium nullum ob defectum formae , ut validum 
fiat, contrahi denuo debet forma canonica, salvo praes
cripto can. 1127 § 2.  

For a marriage which is invalid because of defect of form to become valid, 
it must be contracted anew in the canonical form, without prejudice to the 
provisions of Can. 1127 § 2. 

SOURCES: c. 1137 

CROSS REFERENCES: cc. 1108-1116, 1125-1127 

COMMENTARY 

Alberto Bernardez Canton 

1. In the case considered in this canon-a marriage nullified by de
fect of form-the new celebration of marriage is required plain and simple. 
This is not to say, as in the previous cases, that consent must be renewed 
or given "in the canonical form," but rather "it must be contracted anew in 
the canonical form." This is not, therefore, a case of convalidation, but of a 
new celebration. This happens in the case in which nullity is produced 
only by this lack of form, as well as in the case in which it would be the re
sult of another cause of invalidity. In this sense, Hervada is right when he 
affirms that a marriage nullified by defect of form cannot be the object of a 
simple revalidation, and if the form is required for the renewal of consent, 
there is no convalidation, but a new celebration.1 This is true even though 
the Rotal sentence coram Funghini of June 30, 19882 dissents from that 
opinion. Hervada is not denying that a marriage ( civil marriage-which is 
what this sentence refers to) nullified by defect of form might be cele
brated ex novo; what he is denying is that this should be called convalida
tion. This is what is done in those countries in which canonical marriage 
does not produce civil effects. 

Also in this case, refer to c. 1127 § 2 (the original draft referred to 
§ 3, which was corrected in the final version [see commentary on 
c. 1158]), which implies that although the fulfillment of canonical form is 
generally required, the faculty of the bishop to dispense from this remains 
in the case of mixed marriages, as long as some public form of celebration 
is observed. Whatever its form, a new marriage must bring together all the 

1. Cf. J. HERVADA, commentary on c. 1 156, in CIC Pamplona. 
2. Cf. Il diritto ecclesiastico, II (1989), p. 233. Also in SRR Dec 80 (1988), pp. 439-444. 
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necessary requirements for validity, and therefore, a true matrimonial con
sent must be given. 

In effect, under the expression "defect of form" one can include: 
a) vitiated cases-which one might have incurred in the fulfillment of ca
nonical form-but also b) marriages celebrated without the observance of 
canonical form. 

a) In the cases of vitiated form, or of a defect of form, the consent of 
the contractants usually should not be affected by a mentality contrary to 
religious marriage. We are dealing in these cases with Catholics who have 
already contracted a canonical marriage that was invalid because of the 
non-competence of the assisting minister, the lack of delegation, and/or 
the absence of witnesses, etc. In many of these cases, the supply of juris
diction will have taken place (cf. c. 144) and the repetition of the vows will 
not be necessary. A defect of form of this type is not easily discovered by 
the couple, unless the parties are investigating the validity of their mar
riage in light of their desire to introduce a cause of nullity In this case, 
then, it is better to apply by analogy that which is established in c. 1161 
§ 3. In these cases, as Miguelez remarks, one would have to repeat the 
vows because the law does not distinguish, in practice, whether a valida
tion should take place, unless there is a situation of common error that 
provided for the supply of jurisdiction. 3 

b) The absence or lack of canonical form poses the problem of con
validation of civil marriage and of marriage in a non-Catholic religious 
form. 

- There is no doubt that those who contract civil marriage, but being 
obliged to canonical form, must also contract canonical marriage (c. 1058). 
This is the practice ordered by the Church in those countries in which ca
nonical marriage is not recognized to have civil effects. Recapitulating the 
present doctrine on this point, the aforementioned sentence coram Fung
hini strongly affirms that civil marriage does not exist for the Church inso
far as it can be validated, as long as marital affect has been established and 
the consent perseveres, concluding that "it is unintelligible how a non
existent marriage can be validated and how the same marriage cannot be 
convalidated. 4" In fact, it would not be necessary to have recourse to the 
long argumentation that this sentence employs to arrive at the conclusion 
specifically maintained by canonical doctrine in practice: those who have 
contracted civil marriage can and must contract canonical marriage if they 
are obliged to this (called either convalidation or celebration). 

3. Cf. L. MIGUELEZ, "El matrimonio," in Comentarios al C6digo de Derecho can6nico, II 
(Madrid 1963), p. 729. 

4. Coram FuNGHINI. . .  , cit., p. 240. 
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One must take note on the other hand, that in this canonical celebra
tion, a true matrimonial consent must be given. In general, and above all 
when canonical marriage is celebrated after the civil marriage, the Catho
lic spouse must agree to a religious marriage with the idea of expressing a 
perfect consent, understanding that civil marriage is a social formula that 
assures that their union will have the proper civil effects. And even though 
in the case of civil consent that might have responded to a true animus of 
contracting, it would have to be considered that this consent persevered 
in the subsequent canonical celebration. In this sense, the sentence coram 
Pompedda of May 9, 1970, dealing with canonical marriage celebrated the 
same day as civil marriage, said, "one must conclude that the spouses gave 
in front of the parish priest the same consent that previously they had ex
pressed before the civil magistrate, or that at least the consent that was al
ready given was virtually persevered which effected the nullity, by reason 
of not having observed the form.5" 

Also, it can occur that the psychological posture of some of the con
tractants is placed in a distinct form: that for them, the true marriage that 
juridically binds may be the civil one, while the religious ritual of a canon
ical marriage is only window dressing. This can take place when one of 
the spouses is a fallen-away Catholic or a non-Catholic, who accedes to 
the religious celebration because of a social convention or a family duty, 
or by the desire to respect and please the religious sentiments of the other. 
This is the case in which the parties, as Abate observes, once they have 
contracted civil marriage and convinced of its validity, accept the renova
tion of consent as a pure formality to give to the same marriage a religious 
character. 6 

In this respect we recall a sentence coram Wynen of June 1, 1940, ac
cording to which it is necessary that the contractants know that the first 
marriage was null and that they give new consent. 7 And paraphrasing this 
sentence, a sentence coram Rogers of January 21, 1969 affirms "he who 
not only is ignorant of the validity of the first marriage, but_proposes its 
validity, is totally impeded from giving new consent: If he should once 
again pronounce words significant of consent, he would be doing no other 
thing than simulating totally, or confirming an inefficacious consent. In 
neither of the two cases would a true marriage be generated. "8 The case 
resolved by the sentence coram Brennan of June 26, 1965 illustrates what 
we have been saying. This sentence considered the simulation on the part 
of the Lutheran wife who had acceded to canonical marriage induced by 
the Catholic husband, therefore, amongst other reasons, she already con
sidered herself married by force of the previous civil marriage and only 

5. Cf. SRR Dec 62 (1970), pp. 4 79-480. 
6. Cf. A. ABATE, Il matrimonio nella nuova legislazione canonica (Milan 1985), p. 168. 
7. Cf. SRR Dec 32 (1940), p. 432. 
8. SRR Dec 61 (1969), pp. 64-65. 
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conceded that the canonical marriage had the meaning of pure rite, empty 
of content and without any value at all. 9 

- The hypothesis that canonical marriage should be revalidated if it 
serves to validate the non-Catholic religious marriage celebrated previ
ously (which would be nullified unless there was a dispensation from 
canonical form according to c. 1127 § 2), should receive analogous consid
erations. The CIC prohibits another non-Catholic religious ceremony from 
taking place, before or after canonical celebration, in which consent is 
given or renewed (c. 1127 § 3). In our understanding, this norm does not 
directly cause the nullity of a canonical marriage. It concerns the illegality 
of a prohibited non-Catholic ceremony. Nevertheless it presents two risks: 
that of not giving true consent in handing over and accepting the conjugal 
rights, and that of each spouse giving consent in the ceremony of their re
spective confession. In effect, it can happen that the non-Catholic consid
ers the canonical ceremony as a pure rite without any transcendence and 
only accepts the handing over of conjugal rights in the religious celebra
tion of the confession that he or she professes. 

As an example of a situation of this type, we refer to the case resolved 
by the sentence coram Rogers of November 8, 1962.10 The female spouse, a 
profoundly convinced Anglican, did not concede the least transcendence 
to the canonical marriage, and only considered herself bound when she 
contracted Anglican marriage. She believed this to the point that marriage 
was not consummated until the Anglican marriage took place (the fact that 
the canonical marriage was celebrated previously does not alter the valid
ity for the reasoning and application of the inverse case that we have dis
cussed). According to said sentence, the spouse considered the canonical 
marriage as a pure formality that she accepted with disgust in order to 
please the man and the parents of the man, and she did not consider herself 
truly married until the celebration of marriage according to the Anglican 
formula took place seven days after. Because of this, the canonical mar
riage was declared to be null. 

9. Cf. SRR Dec 57 (1965), pp. 369-390. 
10. Cf. SRR Dec 54 (1962), pp. 569-576. 
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1 161 

ART. 2 
De sanatione in radice 

ART. 2 
Retroactive Validation 

§ 1.  Matrimonii irriti sanatio in radice est eiusdem, sine 
renovatione consensus, convalidatio, a competenti 
auctoritate concessa, secumferens dispensationem 
ab impedimento, si adsit, atque a forma canonica, si 
servata non fuerit, necnon retrotractionem effec
tuum canonicorum ad praeteritum. 

§ 2. Convalidatio fit a momento concessionis gratiae; re
trotractio vero intellegitur facta ad momentum cele
brationis matrimonii, nisi aliud expresse caveatur. 

§ 3. Sanatio in radice ne concedatur, nisi probabile sit 
partes in vita coniugali perseverare velle . 

§ 1. The retroactive validation of an invalid marriage is its validation with
out the renewal of consent, granted by the competent authority. It in
volves a dispensation from an impediment if there is one, and from 
the canonical form if it had not been observed, as well as a referral 
back to the past of the canonical effects. 

§ 2. The validation takes place from the moment the favour is granted; the 
referral back, however, is understood to have been made to the mo
ment the marriage was celebrated, unless it is otherwise expressly 
provided. 

§ 3. A retroactive validation is not to be granted unless it is probable that 
the parties intend to persevere in conjugal life. 

SOURCES: § 1: c. 1138 § 1 
§ 2: C. 1138 § 2 

CROSS REFERENCES: cc. 1057, 1073, 1078-1082, 1108-1116, 1134-1137 
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COMME NTARY ------

Alberto Bernardez Canton 

This canon presents a concept of retroactive validation, the particu
larities of its efficacy, and a measure of caution regarding its procedure. 

1. According to the legal text, retroactive validation can be defined 
concisely as that convalidation of a null marriage that is granted by the 
competent authority and in which, in contrast to simple convalidation, a 
renewal of consent is not required. Because of this, we have defined it in 
another place as an act of the ecclesiastical authority, which, on the basis 
of sufficient natural consent but limited in its efficacy by positive law, 
grants validity to a null marriage and removes the obstacles interposed by 
any impediments or lack of proper form. 1 It is called retroactive validation 
precisely because it is based on prior matrimonial consent, which, as we 
know, is the cause or root of the marriage. 

Given that these obstacles consist of impediments and formal requi
sites, the CIC adds that this concession also carries with it the dispensa
tion of impediments, if there were any, and the dispensation from form, if 
this was not observed. 

According to the CIC/1917, retroactive validation also carried with it 
a dispensation from the law of renewal of consent (c. 1 138 § 1), which is 
of ecclesiastical law. The current CIC has defined it as the grant of the au
thority "without the renewal of consent, "  so the mention of dispensation 
makes no sense here. Thus, it must be understood not that each conces
sion of dispensation of the law is a renewal of consent, but rather that the 
current canon opens a way for convalidation in which the dispensation is 
not necessary. 

Consequently, retroactive validation can be understood as the recog
nition of the validity of marriage when a true matrimonial consent exists, 
and the legal obstacles that impeded its efficacy have ceased, making pos
sible its natural expansive force. We can then assert that retroactive vali
dation does not create a bond but makes that bond possible on the basis 
of an existing consent at the root of an apparent marriage. The matter has 
been debated in canonical doctrine; it seems that if the authority on one 
hand removes the obstacles to validity and on the other hand concedes 
that the matrimonial consent should produce its effect once the legal ob
stacles have ceased, that the matrimonial bond is produced by force of 

1 .  Cf. A. BERNARDEZ, Compendia de Derecho matrimonial can6nico 8th ed. (Madrid 
1994), p. 239. 
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radical consent of the parties in accord with the general principle that 
"matrimoniumfacit consensus" (c. 1057 § 1).2 

Whether retroactive validation constitutes a sole act of the ecclesias
tical authority or whether it consists of various acts seems irrelevant. If 
the obstacles to positive law already have ceased, then the object of the 
retroactive validation would be to concede the validity to a marriage al
ready celebrated. If, furthermore, a dispensation from an impediment or 
from form is needed, it would also have as its object this dispensation. 

Canonical doctrine indicates that there can be an imperfect or partial 
validation when not all of the elements that characterize a retroactive vali
dation are verified. Miguelez points out the following cases: when the obli
gation to renew consent is imposed upon one of the contractants; when 
the retroactivity of all of the effects of marriage is not granted; when these 
effects are not seen as retroactive to the moment of celebration of mar
riage, but to a time after that; and when the effects of marriage only are 
granted without the appearance of the matrimonial bond because one of 
the parties has already died or fallen into amentia.3 2. One of the most pe
culiar characteristics of a retroactive validation is the retroactivity of the 
canonical effects of marriage to a previous time; that is, to the initial mo
ment of the invalid celebration or to the intermediary moment between 
that time and the time of the validation. Paragraph 2 refers to the retroac
tive character of this type of validation. On this point, we must distinguish 
between the existence or appearance of marriage (which cannot take 
place without the granting of the favor) and the achievement of the retro
activity of canonical effects to the moment in which the invalid marriage 
was celebrated or to a later moment. 

CJC/1917 contained a precise definition, not completely useless, in 
the sense that retroactivity of the effects was produced "by a legal fictio" 
(c. 1138 § 1). This fiction consists simply in presuming or imagining that 
the marriage would have been considered as valid from the beginning and 
that, because of this, it would have produced its canonical effects ex tune. 
It is clear that one could not make retroactive the existence of the mar
riage itself, because as Lombardia affirms, "to speak of marriage in facto 
esse before the act of retroactive validation does not make sense. "4 

The most common doctrine saw in this point one of the most acute 
differences between simple convalidation and retroactive validation. In 

2. Cf. 0. R0BLEDA, "Sohre el matrimonio 'in fieri,"' in De matrimonio coniectanea (Rome 
1970), pp. 555- 604; T. GARCIA BARBERENA, "Sobre el matrimonio 'in fieri,"' in Salmanticensis 
1 (1954), pp. 422-440; R. QUEZADA, La perseverancia del consentimiento matrimonial en la 
"sanatio in radice, " (Rome 1 962) ,  pp .  1 19-124 ;  J. HERVADA, "La renovaci6n del 
consentimiento matrimonial," in idem, Vetera et Nova, I (Pamplona 1991), pp. 744-746. 

3. Cf. L. MIGUELEZ, "El matrimonio," in Comentarios al C6digo de Derecho can6nico, II 
(Madrid 1963), p. 729; F.X. WERNZ-P. VIDAL, Ius Canonicum, V (Rome 1925), pp. 796-797. 

4. P. L0MBARDiA, "Supuestos especiales de relaci6n entre consentimiento y forma," in 
Derecho can6nico, II (Pamplona 1974), p. 143. 
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this sense, one would have to say that due to the juridical condition of the 
children that might have been born before the convalidation ( one of the 
most important canonical effects of marriage), that through simple con
validation, those children would acquire the condition of legitimate birth 
by the subsequent marriage (c. 1139), while through retroactive valida
tion, they would have to be considered legitimate in all the effects in vir
tue of the proper retroactivity. Now then, if we keep in mind that the CIC 
confers the condition of legitimacy on children born of a valid and puta
tive marriage ( c. 1137), and since such a simple convalidation as retroac
tive validation operates upon a marital situation that in general would 
merit the qualification of an invalid marriage, although putative, we arrive 
at the conclusion that the retroactivity of the canonical effects proper to 
validation would have few practical repercussions. From another point of 
view, Gonzalez del Valle understands that the effects in the external forum 
are always produced ex tune, while the effects in the internal forum are al
ways produced ex nunc. 5 

Given that the matrimonial bond begins to exist from the convalida
tion, it becomes perfectly possible that if the marriage is not consum
mated afterwards, it can be dissolved in accord with the procedure for a 
non-consummated marriage. In this sense the sentence coram Bejan of 14 
June, 1963, affirms that "since marriage only begins to exist juridically ( or 
that is, becomes valid, and becomes a sacrament) when it is retroactively 
validated, the Supreme Pontiff has the power by divine right to dissolve it 
unless it is consummated after the retroactive validation. "6 

3. Paragraph 3 contains a practical norm regarding the granting of 
the retroactive validation: it must be granted only when it is a fact that the 
parties want to persevere in the conjugal life. This prudential measure was 
not contained in the CJC/1917, and its placement in the current Code is 
not perhaps the best change. The CCEO includes it when speaking about 
the requirements of a retroactive validation ( c. 849 § 2). 

This legal provision can be related to the extension of power to grant 
retroactive validation to diocesan bishops, which is no longer reserved to 
the Holy See (c.1141 CJC/1917). In effect, Wernz-Vidal said that according 
to the practice of the Apostolic See, retroactive validation was only 
granted with the condition that both parties persevered in their consent 
concerning the present 7 and the faculties that the sacred congregations 
usually gave to the ordinaries and to other pastors, imposed with regard to 
the retroactive validation the condition that matrimonial consent should 
persevere in all cases, and that there should be no danger of divorce. 8 The 
best way to verify these conditions is the reasonable presumption that the 

5. Cf. J.M. GONZALEZ DEL VALLE, Derecho can6nico matrimonial (Pamplona 1985), p. 129. 
6. SRR Dec 55 (1963), p. 466. 
7. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum . . . , cit., p. 806. 
8. Cf. Comentarios al C6digo de Derecho can6nico, IV (Madrid 1963), pp. 722 and 736. 
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parties are disposed to persevere in conjugal life and that this must be 
kept in mind by the bishop upon making the concession. On the other 
hand, it would be counterproductive to validate a marriage in which the 
conjugal consortium is about to be severed. 

It is not clear whether what is decreed by this paragraph affects the li
ceity or the validity of the concession, especially when it is issued by an in
ferior authority, an aspect which is seldom discussed in canonical doctrine. 
As Hervada says, 9 given that what is essential for validation is persever
ance and not revocation of consent, it seems that perseverance of cohabi
tation is only required for liceity. 

9. Cf. J. HERVADA, commentary on c. 1 161, in CIC Pamplona. 
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Bk IV. Pt. I. The Sacraments BERNARDEZ CANT6N 

§ 1 .  Si in utraque vel alterutra parte deficiat consensus, 
matrimonium nequit sanari in radice, sive consensus 
ab initio defuerit, sive ab initio praestitus, postea 
fuerit revocatus. 

§ 2.  Quod si consensus ab initio quidem defuerat, sed 
postea praestitus est, sanatio concedi potest a mo
menti praestiti consensus. 

§ 1. If consent is lacking in either or both of the parties, a marriage cannot 
be rectified by a retroactive validation, whether consent was absent 
from the beginning or, though given at the beginning, was subse
quently revoked. 

§ 2. If the consent was indeed absent from the beginning but was subse
quently given, a retroactive validation can be granted from the mo
ment the consent was given. 

SOURCES: § 1: c. 1140 § 1 
§ 2: C. 1140 § 2 

CROSS REFERENCES: cc. 1057, 1095-1103, 1107 

COMME NTARY ------

Alberto Bernardez Canton 

All of the contents of this canon are nothing more or less than an ap
plication of the general principle according to which marriage has its ori
gin in the consent of the parties, which consent is indispensable and 
cannot be supplied by anyone else (c. 1057 § 1), and of the concept of ret
roactive validation, which is based on a consent that is inefficacious be
cause of obstacles of positive law. 

The current CIC expresses this requisite in a negative form; if consent 
is lacking, the marriage cannot be rectified by a retroactive validation. In 
contrast, it has omitted the positive presentation made by the CJC/1917: 
"every marriage celebrated with consent of both parties ... may be retroac
tively validated provided a naturally sufficient, though juridically ineffica
cious consent was given and continues" (c. 1139 § 1, of the CJC/1917). 

Thus, because of the intimate nature of this institution, matrimonial 
consent-for both parties, of course-must be present at the time of the 
retroactive validation, either because it had already been given from the 
establishment of the marital situation, or because it was given at a later 
time. 

1618 



BERNARDEZ CANT6N Tit. VII. Ch. X. Art. 2. Retroactive Validation c. 1162 

1. Paragraph 1: a) refers to the first hypothesis and b) specifies the 
initial existence of consent that has not been revoked. 

a) The existence of true matrimonial consent from the beginning has 
to be considered according to the intimate structure of consent, and sec
ondly, according to the form in which it was expressed. Regarding the inti
mate structure, we must point out that it must respond to the unequivocal 
intent to establish a conjugal consortium without being affected by de
fects or restrictions that limit or destroy it in accord with the general 
norms of matrimonial consent. 

The form of manifesting original consent can have an indicative 
value to prove to what extent the consent was authentically conjugal and, 
in itself, sufficient to generate the matrimonial bond. Therefore, we are not 
dealing with a mere union of fornication. The difficulty of proving the ex
istence of a true conjugal consent imposed in practice the requirement 
that among the parties there must have taken place "some form of mar
riage, at least civil marriage." 1 With reference to the CJC/1917, Gasparri 
observed that a marriage that had been celebrated with some formal and 
extrinsic appearance of marriage is not required ; it only spoke of the pos
sibility of retroactive validation of any marriage that had begun by consent 
with the capacity to give rise to a marriage, provided that no impediment 
of ecclesiastical law existed. 2 

Marriage celebrated with canonical form presumes that the object of 
the consent is willing to exchange conjugal rights (c. 1101 § 1). 

The celebration of marriage in a civil form does not exclude the giv
ing over of authentic consent with a marital content. Canonical doctrine 
denies that the civil celebration possesses the juridic figure of marriage, 
but since the retroactive validation is based upon the fact that matrimo
nial consent has been given, the possibility exists that the ecclesiastical 
authority could concede on the basis of a consent manifested through civil 
formalities. At present, retroactive validation of civil marriages is admit
ted, given the amplitude with which this figure is admitted in civil law. 3 

Evidently, it will be necessary that true matrimonial consent be given, 
even if the parties realize that it is null,4 whereas civil marriage contracted 

1. V. DEL GIUDICE , Nozioni di diritto canonico (Milan 1970) , p. 404, note 35. Cf. 
F.X. WERNZ-P. VIDAL, Jus canonicum, V (Rome 1925), p . 804. 

2. Cf. P. GASPARRI, Tractatus canonicus de matrimonio, II (Rome 1932) , p . 270. 
3. Cf. W. BERTRAMS, "De effectu consensus matrimonialis naturaliter validi," in De 

matrimonio coniectanea (Rome 1 970) , pp . 19-22; L. DEL AMO, La eficacia del 
consentimiento en el matrimonio civil de los ap6stata, (Madrid 1962) ; sentencias coram 
STAFFA, May 18, 1951, in SRR Dec 43 (1951) , p . 389 ; coram Dr FELICI, June 8, 1954, in SRR Dec 
46 (1954) , p. 458; coram FIORE, June 15, 1964, in SRR Dec 56 (1964), p. 479; coram Dr FELICI, 
June 20 , 1970, in SRR Dec 62 (1970) , p . 707; coram SERRANO , February 24, 1978 , in SRR Dec 70 
(1978) , p . 41 ;  coram FERRARO , February 24 , 1981 , in Monitor Ecclesiasticus 106 (1981) , 
p . 311 (not published in SRR Dec). 

4. Cf. P. GASPARRI, Tractatus canonicus de matrimonio . . . , cit. , p . 270. 

1619 



c. 1 162 Bk IV. Pt. I. The Sacraments BERNARDEZ CANT6N 

with the intention of fulfilling a mere formality would not be open to retro
active validation. 

Still, one could consider the possibility of cohabitation of mere fact. 
In principle, this would be considered a union of concubinage, but there 
can be situations in which the true desire to live a marriage exists, espe
cially in those regions in which a civil formalization of marriage is not re
quired or in which the practice of a natural marriage is widespread. 

b) Upon the necessity that consent should not have been revoked, it 
is evident that this necessity flows from the nature of retroactive valida
tion. Revocation takes place as Ciprotti says, when one or both parties 
demonstrate explicitly or implicitly an act of the will contrary to the con
sent. 5 Regarding simple convalidation, we studied the range of diverse sit
uations of conflict through which marriage may pass, which could imply 
symptoms of implicit revocation (see commentary on c. 1158). These di
gressions have lost great practical interest, given the criteria established 
by the current CIC coinciding on the other hand with the Curial practice 
of not granting a retroactive validation if the parties are not disposed to 
continue cohabitation (c. 1161 § 3). 

2. What is foreseen in § 2 of this canon is equally a corollary of the in
nermost meaning of retroactive validation. In order for this retroactive 
validation to proceed in the case of a marriage nullified by impediment or 
by defect of form, the existence of marital consent is always required. But 
if it was lacking from the beginning, it is sufficient that it be given after
wards. At times even the renewal of consent might be required on the part 
of one of the spouses to assure its existence, especially in the case in 
which it might remain doubtful. These would be cases of imperfect retro
active validation, which is why the CIC advises that it be granted from the 
moment in which consent was given. The marriage bond in itself arises 
from the moment of concession (ex nunc); therefore, that which is con
ceded "from the moment the consent was given" is the retroactivity of ca
nonical effects. Prior to that moment of consent, the marriage would be 
considered null by natural law (by analogy with the situation already fore
seen in c. 1163 § 2). 

It is advisable, lastly, to specify that this canon does not deal with 
retroactive convalidation of a marriage nullified by defect of consent. This 
canon is treating matrimonial consent as a requisite and presupposition 
that is very necessary so that retroactive convalidation of a marriage nulli
fiec by reason of an impediment or defect of form can proceed. This is the 
proper situation in which the retroactive validation is given. If the mar
riage was nullified by defect of consent exclusively, it must be convali
dated according to the norms established for simple validation ( c. 1159). 

5. Cf. P. CIPROTTI, "De sanatione in radice, " in Apollinaris 11 (1938), p. 290. 
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1 163 § 1. Matrimonium irritum ob impedimentum vel ob defec
tum legitimae formae sanari potest, dummodo con
sensus utriusque partis perseveret. 

§ 2.  Matrimonium irritum ob impedimentum iuris natura
lis ant divini positivi sanari potest solummodo post
quam impedimentum cessavit. 

§ 1. A marriage which is invalid because of an impediment or because of 
defect of the legal form , can be validated retroactively, provided the 
consent of both parties persists. 

§ 2. A marriage which is invalid because of an impediment of the natural 
law or of the divine positive law, can be validated retroactively only 
after the impediment has ceased. 

SOURCES : § 1: c. 1139 § 1 
§ 2: EM IX, 18b 

CROSS REFERENCES:cc. 1073-1094, 1107, 1108-1116 

C OMMENTARY 

Alberto Bernardez Canton 

This canon allows us to affirm, as we have been doing, that retroac
tive convalidation deals with a marriage that is null because of the incom
pletion of some norms of ecclesiastical or positive origin ad valorem. 
Nevertheless, sometimes when dealing with an impediment of natural law 
or of divine positive law, the impediment will have ceased because the 
cause was removed. 

1. Paragraph 1 is connected with the text affirmed in c. 1 161 § 1, ac
cording to which a sanation carries within itself the dispensation of the 
impediment, if there was one, and of canonical form, if this was not ob
served, insisting furthermore upon the fact that consent must persevere in 
accordance with what is established in c. 1162. Therefore, this commen
tary adheres to those respective commentaries. 

One must keep in mind that if the impediment has already ceased, ei
ther through the removal of the cause or through the derogation of the 
norm (see commentary on c. 1 156), retroactive convalidation will only 
have as its object to give validity to the marriage, given that it is not reval
idated by the cessation of the impediment. 
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It is important to remember that while c. 1161 § 1 speaks of "canoni
cal form," in this canon it says "legal form." We do not have to attribute 
special importance to this terminological variant. Nevertheless, we can 
say that by virtue of the variant, not only can this marriage be retroac
tively validated when those who are obliged to canonical form did not ob
serve it (this is the case of the civil marriage of Catholics) or the case 
where some irregularity of an invalidating nature was produced, but also 
the marriage of those who are not obliged to observe canonical form, but 
did not fulfill the prescription of civil law to which they were bound. Con
sequently, this phrase (legal form) seems to refer to both the deficiencies 
of canonical form as well as those of civil form when the latter should 
have been observed. This viewpoint is a consequence of the basic princi
ple that the validation of marriage should be made insofar as a true matri
monial consent exists and not merely a situation of fornication. 

2. Paragraph 2 contains an innovation with respect to the previous 
code. Canon 1139 § 2 of the CJC/1917 established the practical policy that 
the Church did not retroactively validate a marriage that is nullified by the 
impediment of natural law or divine law, not even from the moment in 
which that impediment had ceased. This practical policy does not resolve 
the problem of whether the Church has power to retroactively validate 
once the impediment has ceased because this impediment is not dispens
able. Doctrine tended toward an affirmative solution in reference to this 
possibility.1 

The change of policy was produced when, in the motu proprio De 
Episcoporum muneribus of June 15, 1966, the Roman Pontiff reserved to 
himself retroactive validation in the case of the impediment of natural or 
divine law that had already ceased (no. 18). In accordance with this pontif
ical pronouncement, the canon commented on here openly admits this 
possibility, although it continues the reservation in favor of the Apostolic 
See (c. 1165 § 2, in fine) . Canonical doctrine interprets this validation as 
improper and imperfect, given that the retroactivity of the effects would 
only take place from the moment in which the impediment of divine or 
positive law had ceased (for example, a ligamen that ceases by the death 
of the previous spouse, or impotence that had ceased by an extraordinary 
remedy). 

1. Cf. P. CIPROTTI, "De sanando in radice matrimonio irrito ob impedimentum iuris divini, " 
in Apollinaris 12  ( 1939) ,  pp. 4 1 1-423; L. BENDER, "Sanatio matrimonii invalidi ob 
impedimentum iuris divini, " in Ephemerides Juris Canonici 13 ( 1957),  pp.  19-44; 
U. NAVARRETE, "Ecclesia sanat in radice matrimonia inita cum impedimento iuris divini," in 
De matrimonio coniectanea (Rome 1970), pp. 341-375. 
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1 164 Sanatio valide concedi potest etiam alterutra vel utraque 
parte inscia; ne autem concedatur nisi ob gravem causam. 

A retroactive validation may validly be granted even if one or both of the 
parties is unaware of it; it is not, however, to be granted except for a grave 
reason. 

SOURCES: c. 1138 § 3 

CROSS REFERENCES: cc. 60-61, 86, 87, 90, 91 

C OMMENTARY 

Alberto Bernardez Canton 

This canon brings together two prescriptions which, in principle, do 
not seem closely related. On the one hand, there is the fact that the valida
tion can take place while one or the other or both of the interested parties 
are unaware. On the other hand, the canon states that validation must not 
be granted without a grave cause. 

1. In CIC/1917, this reference was the object of consideration in the 
introductory canon of the institute. "The dispensation from the law of re
newal of consent can be conceded even if one party is ignorant as well as 
if both parties are unaware" ( c. 1138 § 3). The new text of this precept is in 
accordance with the current concept of retroactive validation, where it is 
not now presented as a dispensation of the law of renewal of consent, but 
as a figure of convalidation in which a dispensation is not necessary. 

The concession, even though one of the parties is ignorant, can take 
place when one party does not ask for a retroactive validation or for a re
newal of consent, because, for example, of his or her anti-religious ideas, 
orwhen there is fear that if one party is informed of the nullity, the other 
would revoke his or her consent, or would claim the marriage was null. 

When both parties are ignorant, retroactive validation is accom
plished when the pastor or the bishop, knowing about the nullity of the 
marriage, judges it opportune to effectuate the validation without notifica
tion of the parties because of danger that the parties would revoke their 
consent. Retroactive validations are also granted while the parties remain 
unaware when revalidation was granted to a group of marriages that were 
null, especially because of the lack of competence of the assisting minister. 
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On the other hand, even though retroactive validation can be granted 
even if the interested parties do not know or ask for it, it is not granted 
against the will of both, as is stated in c. 1161 § 3. 

2. In the traditional doctrine, the requirement of a just cause was 
technically connected with the necessity of its existence in the giving of 
dispensations, since retroactive validation as we have been observing was 
considered as a dispensation from the law of renewal of consent. Because 
this formal connotation has disappeared, it is sufficient that retroactive 
validation be an extraordinary way to bring about the matrimonial bond, 
as well as an extraordinary form of validation that only proceeds when 
simple convalidation would not be viable. 

The CIC has made this requirement explicit regarding the conces
sion made in the case of ignorance of one or both of the parties. Curiously, 
the CCEO has expressed it in another context: "A retroactive validation is 
not to be granted except for a grave reason and unless the parties intend 
to persevere in conjugal life" ( c. 849 § 2). 

By this, we would have to interpret that the requirement of just 
cause refers to all retroactive validations, and not only in the case in 
which one or both of the parties is ignorant. It is understandable also that 
when an action is taken without the knowledge of one or both of the 
pseudo-spouses, a cause that justifies this action must exist. 

In general, when retroactive validation is the only form (given that 
this is an extraordinary remedy of convalidation) of bringing about the 
marriage bond between the apparently married, a sufficient cause would 
be the convenience of juridical and morally legalizing the situation of 
those who are thus united, along with the legitimization of children. 

The grave causes most frequently proposed by the canonical au
thors 1 include the following: when, upon notifying one of the parties of 
nullity of marriage and inviting him or her to renew consent, there is fear 
that he or she might request a declaration of nullity; when it is not possible 
to reveal the nullity of marriage without uncovering one's own infamy; 
when one of the pseudo-spouses is non-Catholic or an unbeliever and 
would refuse to perform any act before the ecclesiastical authority; or 
when the assistant minister discovers the nullity of marriage by a defect of 
competence, but it is not easy to lead the parties to give consent. 

1. Cf. F.X. WERNZ-P. VIDAL, lus canonicum, V (Rome 1925), p. 809; F.M. CAPELLO, 
Tractatus canonico-moralis de Sacramentis, V (Turin-Rome 1950), p .  863; TH.M. VLAMING-
1. BENDER, Praelectiones iuris matrimonii (Bussum (Netherlands) 1950), p. 535. 
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1 165 § 1. Sanatio in radice concedi potest ab Apostolica Sede. 

§ 2. Concedi potest ab Episcopo dioecesano in singnlis 
casibns, etiam si plnres nnllitatis rationes in eodem 
matrimonio concnrrant, impletis condicionibns, de 
qnibns in can. 1125, pro sanatione matrimonii mixti; 
concedi antem ab eodem neqnit, si adsit impedimen
tnm cnins dispensatio Sedi Apostolicae reservatnr 
ad normam can. 1078 § 2, ant agatnr de impedimento 
inris natnralis ant divini positivi qnod iam cessavit. 

§ 1. Retroactive validation can be granted by the Apostolic See. 

§ 2. It can be granted by the diocesan Bishop in individual cases, even if a 
number of reasons for nullity occur together in the same marriage, 
assuming that for a retroactive validation of a mixed marriage the 
conditions of Can. 1125 will have been fulfilled. It cannot, however, 
be granted by him if there is an impediment whose dispensation is re
served to the Apostolic See in accordance with Can. 1078 § 2 or if 
there is question of an impediment of the natural law or of the divine 
positive law which has now ceased. 

SOURCES: § 1: c. 1141; SCDS Resp., 10 mar. 1937 
§ 2: PM 21, 22; EM IX, 18a et b 

CROSS REFERENCES: cc. 134, 137, 361, 1078-1080, 1084, 1085, 1125-
1127 

C OMMENTARY 

Alberto Bernardez Canton 

In treating the competent authority to grant a retroactive validation, 
we will make reference to the power of the Apostolic See, the power of 
the diocesan bishop, and the cases reserved to the Apostolic See. 

1. Following the precedent of post-conciliar legislation, the CIC 
breaks with the norm of the Code that established: "Retroactive validation 
can only be granted by the Apostolic See" (c. 1141 CJC/1917). Because of 
this clause, § ! limits itself to affirming that it "can be granted by the Apos
tolic See." This change is a logical one, given that the amplification of fac
ulties in favor of bishops is not to be to the detriment of those of the Holy 
See. The CCEO, following its simplifification technique in the revision of 
norms, omits this express reference to the power of the Holy See ( c. 852), 
perhaps because it considers it unnecessary or it understands it to be 
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already sufficiently alluded to, since it gathers together the cases reserved 
to the Apostolic See. 

2. Paragraph 2 deals with the faculty of the diocesan bishop to grant 
a retroactive validation. The origin of this clause is in the post-conciliar 
law that regulated this faculty for some concrete cases (PM 21-22), and 
which established the laws that remained reserved to the Holy See (EM 
18).In this last disposition, the following was reserved to the Holy See: 
"dispensation of the law of renewing consent for the purpose of retroac
tive validation when: a) a dispensation of an impediment reserved to the 
Apostolic See is required; b) one was dealing with an impediment of natu
ral or divine law which has ceased; c) one is dealing with mixed religion 
marriages and the prescribed conditions were not observed . . .  " 

The commentary on § 2 deserves the following observations: 

a) The power of retroactive validation corresponds to the diocesan 
bishop and not to other authorities that enjoy the title of local ordinary. 
Because of this, the vicar general and the episcopal vicar are excluded 
( c. 134 § 3). The fact that this power has to be exercised on a case-by-case 
basis raises some difficulty in admitting that this power should be dele
gated according to the tenor of c. 137 § 3. Nonetheless, Pinero under
stands that the formula "in individual cases" does not take away the 
faculty of delegation, but instead that the delegate should use it in each 
case; this formula signifies that a delegation for a retroactive validation 
cannot be given. 1 

b) In delegating the power of the diocesan bishop to retroactively val
idate individual cases, it must be understood that the bishop is not compe
tent in a plurality of cases in a generic or indefinite way, even though he 
would be able to exercise power in various concrete and determined cases. 
This type of generic or indefinite retroactive validation can take place on 
occasions in which matrimonial nullity is produced by local circumstances 
that affect a large number of persons. Examples of general retroactive vali
dation include: the grant by Julius III to England in 1554 to facilitate its 
return to the Catholic church; the granted by Clement VIII in 1595 for mar
riages contracted by Greeks with the impediment of consanguinity in the 
fourth grade; the authorization by Pius VII in 1809 for civil marriages con
tracted during the French Revolution; and the order of Pius X declaring 
valid the marriages contracted in Germany before April 15, 1906.2 

c) This power is also operative when, in a single marriage, various 
causes of nullity come together and when these causes are able to be 

1. Cf. J.M. PINERO, La Ley de la Iglesia, II (Madrid 1986), p. 264; M. L6PEZ ALARC6N-
R. NAVARRO VALLS, Curso de Derecho matrimonial can6nico y concordado (Madrid 1987), 
p. 281. 

2. Cf. L. BENDER, "Convalidation du mariage," in Dictionnaire de Droit canonique, IV 
(Paris 1949), col. 549; A. KNECHT, Derecho matrimonial cat6lico (Madrid 1932), p .  591; 
J. BANK, Connubia canonica (Rome 1959), p. 571. 
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retroactively validated with the power that the diocesan bishop can dis
pense. 

d) When one is dealing with the retroactive validation of a mixed 
marriage, the conditions of c. 1125 must be fulfilled. This prescription 
brings up two questions: 1) When the mixed marriage became invalid due 
to a reason other than the religious difference of the contractants (that is 
to say, for a cause distinct from the impediment of disparity of cult), and 
when, in the moment of celebration, the appropriate promises had already 
been given-above all if they had been fulfilled satisfactorily-it seems 
that there would be no reason to require them again. 2) The verification of 
these promises would make impossible the application of what is foreseen 
in c. 1164, that is to say, that one can senate a marriage in the ignorance of 
one or both parties. 

e) Even though the power of the diocesan bishop is affirmed when "a 
number of reasons for nullity" come together in the same marriage, it is 
not said expressly that there can be a retroactive validation when the mar
riage was nullified because of defect of form. According to the response of 
the CPI of July 5, 1985, "Diocesan Bishops cannot dispense from canonical 
form in the marriage of two Catholics except in the case of danger of 
death. "3 It would be very strange if bishops could not dispense from form 
before the celebration of marriage and could do so afterwards, for the pur
poses of retroactive validation. The question remains complicated when 
examining the CCEO on this point. It establishes that "the Patriarch and 
the Eparchial Bishop can grant retroactive validation in individual cases if 
a defect of form of celebration prevents the validity of marriage pre
scribed by law . . .  " ( c. 852). It is true that in the Eastern discipline, the Pa
triarch can dispense from form if the reservation of this right is shared by 
him with the Apostolic See (c. 835). It is different in the case of the Epar
chial bishop, who enjoys this faculty in the case of validation, exactly 
what is not expressly given in the CIC in relation to the diocesan bishop. 
Although one cannot easily understand the reason for establishing this dif
ferentiation between one and the other authority, one would have to con
clude that the diocesan bishop lacks this faculty since he is not recognized 
expressly as the Eparchial bishop is recognized. 

3. In addition to the reservations already pointed out in favor of the 
Holy See (general retroactive validations and the dispensation of the 
form), § 2 establishes the following reservations: a) when an impediment 
exists whose dispensation is reserved to the Apostolic See in conformity 
with c. 1078 § 2; b) when one is dealing with an impediment of natural or 
divine positive law that might have already ceased. 

3. AAS 77 (1985), p. 771 . 
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a) When dealing with the first clause, the problem arises of whether 
the extraordinary faculty that is given to the diocesan bishop to dispense 
from some reserved impediments in the case of danger of death ( c. 1079 
§ 1)-and in the so called perplexing or unforeseen case (c. 1080 § 1)-is 
applicable in the case of retroactive validation. In the case of danger of 
death, no difficulty exists, given that if the diocesan bishop can grant ret
roactive validation, and in this concrete case he has the faculty to dis
pense from reserved impediments-notice that this also of canonical 
form-then logically, he can exercise both faculties simultaneously. A 
very similar reasoning can be made concerning the case of perplexity 
even if it is very difficult to imagine that situation of having to grant retro
active validation in confusing or unforeseen circumstances that occur in 
reality. In any case, c. 1080 § 2, regulates a case very similar to that of § 1 
"when there is the same danger in delay and there is no time to have re
course to the Apostolic See," and then it says that "this power applies also 
to the convalidation of marriage." The only difficulty would be if the term 
convalidation alludes to simple convalidation or also to retroactive vali
dation. One must understand that this term has to be interpreted in its in
tegral sense since the CIC in the chapter that we have been commenting 
on (De Convalidatione matrimonii), includes the two institutes to which 
the article is dedicated. 

b) Once the present discipline overcame the ancient practical require
ment that one would not senate a marriage contracted invalidly because of 
an impediment of divine law, and admitting convalidation when this imped
iment had ceased, it is clear, by the removal of the cause, that the reserva
tion of the retroactive validation in these cases in favor of the Apostolic 
See is established. The practical cases would be reduced to the impedi
ment of ligamen (which ceases through the death of the former spouse by 
non-consummation or in favor of the faith) and to the impediment of impo
tence (which could be removed by an extraordinary remedy). 

One can ask the opposite question, then, about the possibility of ret
roactively validating an invalid marriage when, after the celebration, an in
dispensable impediment, (i.e., of divine law) should arise. With regard to 
the presence of the impediment of ligamen, one would have to deem that 
the celebration of a second marriage, even if it is dissolved afterwards, 
supposes the revocation of consent given in the first marriage, which be
came invalid, and whose revocation would make the retroactive validation 
impossible. Only if another pseudo-matrimonial situation appeared after 
the dissolution of this second marriage would this one be able to be retro
actively validated, but not in the original situation. With regard to impo
tence that is overcome after some time of marital life, and where possibly 
children had been born before the impotence arose, the possibility of a 
retroactive validation has been debated, keeping in mind that the marriage 
was celebrated without this impediment and with the pretext of 
some pontifical rescript that supposedly would have acceded to this 
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concession. 4 Independently of the fact that in such a case one could con
cede the retroactivity of the canonical effects of marriage (it would be im
perfect validation or simply the legitimization of children by rescript 
according to c. 1139), it seems clear that the bond as such cannot arise in 
the moment of the concession of the favor-when it arises in the case of 
convalidations-because the existence of the same indispensable impedi
ment opposes it. 

4. Cf. E. FERNANDEZ REGATILLO, Derecho matrimonial eclesiastico (Santander 1965), 
pp. 362-366. 
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PARS II 
De celeris actibus cultus divini 

Part II 
The Other Acts of Divine Worship 

------- INTRODUCTION ------

Jose Antonio Abad 

The title of sacramentals includes only three classes of sacramen
tals: blessings, consecrations ( cc. 1169 § 1, 1171) and exorcisms in the 
strict sense ( c. 1172; see the introduction to this part II of book IV). 

The four general canons about sacramentals ref er to the Sacrosanc
tum Concilium doctrine, which specifies 1) their nature and purpose 
(SC 60), 2) their relationship with the Paschal mystery (SC 61), 3) their 
pastoral value (SC 61) and the need to reform them (SC 62), as well as 4) 
the criteria to carry out such reform (SC 63, 79). 

1. With respect to the nature of sacramentals, the CIC assumes the 
definitional elements specified in Sacrosanctum Concilium 60, which un
derlines the following points: 

- they are sacred signs; 

- they have a sacrament-like structure; 

- they have been created by the Church; 

- they produce spiritual and material fruits; 

- and their efficacy originates from the intercession of the Church. 

This is a richer notion than that of CIC/1917, which defined sacra
mentals as "res aut actiones quibus Ecclesia, in aliquam Sacramentorum 
imitationem, uti solet ad obtinendos ex sua impetratione effectus prae
sertim spirituales" (c. 1144). The greatest difference resides in the CIC 
having linked sacramentals to sacraments: like them, sacramental are sa
cred signs, and they produce supernatural effects, even though their effi
cacy is not ex opere operato but ex opere operantis Ecclesiae. 

1631 



cc. 1166-1204 Bk. IV. Pt. II. The Other Acts of Divine Worship ABAD 

This peculiarity turns sacramentals into both sanctifying and wor
shiping actions, which not only presuppose faith, but also, by words and 
objects, nourish, strengthen, and express it. By celebrating the faith, sac
ramentals dispose the faithful to receive the fruit of grace, worship God, 
and practice charity. 

Such orientation of sacramentals to sacraments relates sacramentals 
inherently to the celebration of sacraments, especially to the Eucharist, 
which is the core and apex of the whole sacramental body. And this is so 
in a dual sense: as preparation and as extension, in as much as some 
graces are placed at the service of the people in order to facilitate the ful
fillment of Christ's mystery on earth and to keep them from going astray 
on their pilgrimage to heaven. As is the case with every saving act, sacra
mentals tend to increase and enhance the kingdom of God. 

As indicated in the first canon of this title, sacramentals are sacred 
signs by which, somewhat after the fashion of the sacraments, effects are 
signified and obtained, especially spiritual ones. Let us examine the most 
noticeable differences they have from the sacraments. Sacraments are 
tangible signs that produce the grace signified by them. In the first place, 
sacraments are of divine institution, while sacramentals are of ecclesiasti
cal institution. Since it is Christ himself who brings efficacy into opera
tion, although in a mediated way and using his Church, this does not 
presuppose any obstacle, because the entire liturgy, and thus sacramen
tals too, are the ways by which Christ brings salvation to all souls; never
theless, in the case of sacraments this intervention is immediate, and all 
the Church does is to guard them and administer them to men. In the case 
of sacramentals, however, this intervention takes place through the 
Church, specifically through the hierarchy ( although in some cases lay ad
ministration is permitted). 

Another difference, which follows from the first, is one that emerges 
according to the manner in which they produce their effects. When sacra
ments are established and administered validly, they produce their effects, 
principally the sacramental grace, ex opere operato, that is, without the in
fluence of the moral dispositions of a minister or even of the receiving 
subject (although this must be qualified, since on occasion the subject is 
required to possess certain dispositions for the sacrament to be valid in it
self or for it to impart a greater intensity to the sacramental grace). Insofar 
as sacramentals are concerned, we must differentiate between ex opere 
operantis Ecclesiae and ex opere operantis by the minister or subject. 
The effects obtained by ex opere operantis Ecclesiae include the very in
tercessory prayers of the Church in all sacramental matters and the accep
tance by God of the ob jects and persons that receive constitutive 
consecration or blessing, as being reserved to its exclusive use. The ex 
opere operantis effects by the minister or subject refer to the fact that 
God grants His gifts in such quantity or quality as is determined by virtue 
of the merit and dispositions concurring in the person who administers, 
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confers, or receives them. It may therefore be said that sacramentals will 
perform quasi ex opere operato. According to Regatillo, "Sacramenta ope
rantur ex opere operato, independenter a dispositione ministri, quia mer
ita Christi ibi operantur, et Christus est minister principalis; sacramentalia 
quasi ex opere operato, ex impetratione Ecclesiae; ipsa est principalis 
ministra, minister ea nomine Ecclesiae ministrat." 1 

Perhaps the most significant difference is the one pertaining to the 
effects themselves; while it is true that both are sacred signs, in the case of 
sacraments, if they are established and administered validly, they will pro
duce a sanctifying and sacramental grace and, in some sacraments, they 
will produce character; while in the case of sacramentals, their most 
proper effect is to grant actual grace, provided also that the persons have 
the dispositions and moral dignity that dispose them to receive the sacra
ments fruitfully and in order to sanctify all the temporal realities. In this re
gard, Andre and Condis say that "sacramentals do not have the natural 
power to produce the grace, but only to obtain it from God's mercy and 
kindness. This is why sacramentals are visible rites instituted by the 
Church which have the power to signify and obtain grace."2 In this sense, it 
can be said that, while sacraments are in one way or another necessary for 
salvation and sanctification, sacramentals are just powerful aids by which 
the believer receives from God's love protection against the devil's tempta
tions. These are graces and aids that are consistent with everyone's speci
ficity, operating ability, and actual grace to fulfill the divine will, in keeping 
with everyone's own vocation and charisma. 

In any case, despite the dictum that "for the well-disposed members 
of the faithful, they sanctify the various circumstances of life." (SC 61), the 
presence of a sacramental is not strictly necessary for earthly realities and 
life events to be sanctified. 

One last difference to be noted is that the sacraments are only seven, 
while sacramentals can be as many as may be required by people in their 
historical evolution; they can be said to be an ecclessial response to peo
ple's existential situations among themselves and vis-a-vis the cosmos, 
which accounts for their variety in the course of history. 

1. E. FERNANDEZ REGATILLO, !us Sacramentarium (Santander 1949), p. 904. 
2. Dictionnaire de Droit Canonique, III, p. 401 .  
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Bk. IV. Pt. II. The Other Acts of Divine Worship 

TITULUS I 

De sacramentalibus 

TITLE I 

Sacramentals 

DEL MAR MARTIN 

Sacramentalia sunt signa sacra, quibus, ad aliquam sacra
mentorum imitationem, effectus praesertim spirituales 
significantur et ex Ecclesiae impetratione obtinentur. 

Sacramentals are sacred signs by which, somewhat after the fashion of the 
sacraments, effects, especially spiritual ones, are signified and are ob
tained through the intercession of the Church. 

SOURCES: c. 1144; SC 60 

CROSS REFERENCES: c. 834 § 1 

COMME NTARY ------

Maria del Mar Martin 

1. This canon gives a definition of sacramentals that is technically 
more refined than that of the CJC/1917. Actually, what CJC/1917 offered 
was a classification of sacramentals, defining them as "things or 
actions . . .  "; however, when c. 1166 indicates-reflecting the magisterium 
of the Second Vatican Council (SC 61)-that sacramentals are "sacred 
signs, "  it is making a reference proper to their ontological nature and, in 
this sense, it may be said to supersede the previous definition. 

However succinct it may be, it would be helpful to explain the theol
ogy of signs, and more specifically, about their value in the liturgy and in 
the sacramentals. I will do so by offering illuminating quotes from Vagag
gini: " . . .  we know that not only was the Mosaic law based in a large num
ber of rites, 'sacramenta', but also on natural religions themselves, both 
before and after Mosaic law, there were rites that can be called in their 
own way 'sacramenta'and they served and still serve God in saving 
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people"1; and the other quote: "God does nothing but to treat man accord
ing to style of human beings, as is naturally demanded by the very nature 
of the human person, which is a substantial unity of body and soul, of spir
ituality and materiality; the spiritual soul knows and by the same token it 
is perfected through the body and sensible things, and, at the same time, it 
is perfected and manifested in the body and in sensible things, by leaving 
an imprint of a part of itself on them. The incarnate way and the regime of 
signs is best suited for such nature, an incarnate spirit. "2 

On the other hand, reference needs to be made to the most important 
moments in which the concept of sacramentals has been deepened 
throughout history. In ancient times, non-Christian religions called mys
tery or sacrament-mysterion for the Greek and sacramentum for the 
Latin-all those things that would link or relate mortals with divinity and 
which had a certain secret or hidden nature. This concept was embraced 
by Christianity and, at first, was given an exceptionally broad definition: 
sacrament was everything that would in one way or another enter into the 
divine plan for salvation and had a hidden meaning and a transcendent vir
tue. It was only later that theologians began to distinguish sacraments and 
sacramentals conceptually from another series of rites and prayers making 
up the liturgy. A first step toward that knowledge and distinction was the 
one taken by Saint Augustine when he applied the concept of sign to the 
notion of sacramentum-mysterion, that is, a sensible thing that reminds 
us of what it stands in lieu of; thus, within the idea of sacramentum
mysterion comprising all things sacred, the strictest concept of sacred 
signs that stand for spiritual realities could be distinguished. However, 
since the concept of a sacred sign could be predicated both on the sacra
ments and sacramentals, these two categories were not originally distin
guished, and for centuries they were both called sacraments. In reality, 
though, while there are similarities between them, they are clearly differ
ent. However, while it should be clarified that the Church recognized, con
f ected, and administered the seven current sacraments as instituted by 
Christ from the very first moment, the fact that it took centuries for the 
theologians to arrive at a concept that would gather those seven sacra
ments and distinguish them from other more or less similar realities is a 
different story. 

A definitive step in this direction was taken by Peter Lombardo 
( +1160) in the twelfth century3 and by the author of Summa Sententiarum 
when he applied the scholastic concept of efficient cause to that of sensi
ble sign, and thereby completed the definition handed down by Saint Au
gustine. Thus, sacraments were the sensible, effective signs of grace that 

1.  C. VAGAGGINI, El sentido teol6gico de la liturgia (Madrid 1965), p. 69. 

2. Ibid., pp. 69-70. 
3. A. PIOLANTE (ed.), I Sacramenti (Vatican City 1959), p. 299. 
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he managed to distinguish from sacramentals, which were sometimes re
f erred to as minor sacraments. 

2. This resemblance borne by sacramentals with regards to sacra
ments is also indicated in the canon by the term of "imitation": "sacramen
tals are sacred signs . . .  in a certain way, an imitation of sacraments." The 
scope of that imitation is-subject to the ontological nature-indeed a 
broad one. As has been shown by the doctrine,4 they resemble each other 
in that: 

- they are sensible signs, often with matter and form; that is, in ac
cordance with Saint Thomas Aquinas' traditional doctrine, they consist of 
the words that should be employed by the minister in the act of adminis
tering the sacramental (such is the form), and the sensible things (by rea
son of the matter) through which it is brought about; 

- they are public means of sanctification offered by the Church for 
the sanctification of the faithful, and even of those who are not yet faith
ful, such as catechumens; 

- they are intended to produce "mainly spiritual" effects. In some 
cases those effects can also be material, such as healings, a bumper crop, 
etc., provided that they conform to God's will and are always for the sake 
of the salvation and santification of souls. The spiritual effects-which are 
more proper to sacramentals-are actual graces to exercise the acts of 
virtue, especially in so far as the infused theological virtues of faith, hope, 
and charity are concerned, to forgive venial sins, to prepare people for the 
sacraments, and to protect against devils through exorcisms or also by 
way of blessings, etc.; 

- their confection and administration belong to the public worship 
of the Church (SC 26); hence canon law takes care to regulate some of 
these aspects of sacramentals; 

- and, finally, their efficacy flows from the Passion, Death and Res
urrection of Christ (see introduction to this title). 

3. In the previous section, mention was made of the reason-which 
is implicit in the canon-for the legislator to want to regulate with canoni
cal norms certain aspects of the discipline of sacramentals, despite the ex
istence of liturgical books in which those aspects have been thoroughly 
regulated. 

"The intercession of the Church" imparts a markedly public charac
ter to sacramentals (SC 26), the ordering and protection of which pertain 
primarily to a canonical system ( c. 838). In effect, as Vagaggini rightly 
points out, "the road for us to go to God has been imposed on us by God 
himself and has been freely chosen by Him in its particular features. Now, 
this is not only a christological-trinitarian path, but also a social, commu-

4. Cf. J.T. MARTIN DE AGAR, commentary on c. 1 166, in Pamplona Com. 
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nity, ecclesial, hierarchical and accordingly a liturgical path. "5 Such social 
and hierarchical character is represented by the mediation of the Church, 
all of it penetrated by God's mercy for Him to render effective the sacra
mental word and action. Ultimately, the administration of sacramentals on 
behalf of the Church presupposes that it determine in which persons it 
sees itself represented (the rightful ministers) and the words and actions 
(sacramentals) by which it makes intercession (cc. 834 and 1167). 

5. C. VAGAGGINI, El sentido teol6gico ... , cit., p. 69. 
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§ 1 .  Nova sacramentalia constituere aut recepta authen
tice interpretari, ex eis aliqua abolere aut mutare, 
sola potest Sedes Apostolica. 

§ 2.  In sacramentalibus conficiendis seu administrandis 
accurate serventur ritus et formulae ab Ecclesiae 
auctoritate probata. 

§ 1. Only the Apostolic See can establish new sacramentals, or authenti
cally interpret, suppress or change existing ones. 

§ 2. The rites and the formulae approved by ecclesiastical authority are to 
be accurately observed when celebrating or administering sacramen
tals. 

SOURCES: § 1: c. 1145; SC 63, 79 

CROSS REFERENCES: cc. 10, 331, 838 § 4, 1166, 1168-1169 

COMME NTARY ------

Maria del Mar Martin 

1. As is the case with CJC/1917 (cf. c. 1145), the CIC specified that it 
is of the exclusive competence of the Apostolic See to establish new sac
ramentals and suppress, change, or authentically interpret existing ones. 
The principle is a consequence of the doctrine presented in the previous 
canon, where mention was made of the implicational and binding charac
ter that sacramentals had for the entire Church, since the mainly spiritual 
effects of sacramentals are obtained by its intercession ( c.1166). It is 
therefore reasonable for the ecclesiastical authority to regulate matters 
pertaining to the substance of sacramentals and all other aspects specified 
in the canon. 

The specific election of the ecclesiastical authority that is competent 
is determined by the universal legislator. It seems also logical-but not 
only for reasons of unity concerning this subject-that competence should 
fall upon the Apostolic See. In view of the fact that actions and things only 
can become of sacramentals to the extent that the Church deems it desir
able and links its intercession to them1 , the authority having the supreme 
and immediate power in the Church (c.331) would be the most suitable to 
exercise that competence. However, as was the case prescribed for the 

1. Cf. J.T. MARTIN DE AGAR, commentary on c. 167, in Pamplona Com. 
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liturgy in Sacrosanctum Concilium 22, this does not mean that both the 
bishops and the bishops' conferences may not also have competence re
garding diverse celebrational or other aspects of sacramentals. 

Under this canon, the subjects reserved for the Apostolic See are 
specifically as follows: 

- establish new sacramentals; 
- suppress or change some of them; 
- and authentically interpret existing ones. 
Even though the provisional scope of the canon is broad, Vatican II 

has already indicated areas that fall within the competence of the bishops' 
conferences or of diocesan bishops. Thus, Sacrosanctum Concilium actu
ally indicated that it is incumbent upon the bishops' conferences to carry 
out the task of adapting the liturgical books with respect to the adminis
tration of sacraments and sacramentals (SC 39). On its part, the CIC, 
echoing the conciliar teachings (SC 41-46), underscores the power of the 
diocesan bishop to set mandatory standards in liturgical matters, within 
his diocese and on those things entrusted to him (c.838 § 4); but, above all, 
he is entrusted with a certain broad competence in the oversight and pro
motion of universal laws for liturgical arrangements, including the subject 
under consideration, namely, sacramentals. 2 

2. The competence of the Apostolic See with respect to the ability to 
establish new sacramentals or suppress existing ones shows their ecclesi
astical institution, and consequently indicates that their number can be 
varied-new sacramentals can also be added as required (SC 79). 

Many of the existing sacramentals are totally independent from sac
raments, while others are closely interrelated with them as a preparation 
of the matter or the subject, or also in fulfillment of the sacrament itself. 

In times past, but still within this century, the doctrine listed six cat
egories of sacramentals: orans (Our Father, etc.); tinctus (such as holy 
water); edens (holy bread); confessus (confiteor); dans (alms); benedi
cens (blessing). This is how, for example, Santamaria Pefia records it.3 

Sacramentals were usually divided into transient sacramentals-which 
are the ceremonies underlying the entire objective entity of sacramentals
and in the opposing case, permanent sacramentals (such as holy water). 
The transient sacramentals corresponded to sensitive actions, while the 
permanent sacramentals were things. However, it was also stated pre
cisely that there were actions (e.g. the blessings) that were transient by 
their nature, but produced a permanent effect.4 

2. Cf. J.M. DfAz MORENO, "El derecho 'liturgico' diocesano postcodicial" in Derecho 
particular de la Iglesia en Espana. Experiencias de la aplicacion del nuevo Codigo 
(Salamanca 1986), p. 154. 

3. Cf. F. SANTAMARIA PENA, Comentarios al Codigo Canonico (Madrid 1921), p. 384. 
4. Cf. S. AWNSO, commentary on c. 1144, in Codigo de Derecho Canonico , 9th ed. (Madrid 

1974). 
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Currently, we can establish four types of sacramentals (we are refer
ring here only to those that are independent from sacraments): 

- invocatory blessings: these are ceremonies or formulae used to 
request divine assistance for those who use blessed objects or receive the 
blessing; 

- constitutive blessings: these are the ceremonies by which a pro
fane object becomes in a way a sacred one, but without the use of holy 
oils; 

- consecrations: these are ceremonies by which something profane 
becomes sacred in a deeper manner, by using holy oils. Although there are 
a few exceptions when they refer to places, they are called dedications 
and when they refer to persons they are called consecrations. 

- exorcisms: in which "the Church asks publicly and authoritatively 
in the name of Jesus Christ that a person or object be protected against 
the power of the Evil One and withdrawn from his dominion" (CCE, 1673). 

3. The CJC/1917 (c.1148) prescribed the invalidity of consecrations 
and blessings if the formula specified by the Church was not used. How
ever, as far as the administration of a sacramental is concerned, all it 
stated was that the approved rites must be observed. 

The former is the criterion that has remained in § 2 of the canon; this 
criterion is applied to both the rites that must be used in the confection or 
administration of sacramentals and the formulae that are to be used; the 
norm establishes in a compulsory way that they both be diligently ob
served. Thus, the express clause of invalidity on the grounds of failure to 
observe the formulae prescribed by the Church has disappeared from the 
canon; consequently, by virtue of c. 10, neither the lack of diligence in the 
application of rites nor the failure to comply with the formulae would in 
principle appear to result in the invalidity of the sacramentals; however, 
they will be illicit. 

This interpretation of § 2 of the canon poses many questions, if we 
compare it with the practice of confection and administration of various 
sacramentals. Let us broach some issues relating to what has been pre
scribed by the canon. 

The first issue relates to the fact that since there is a variety of sacra
mentals, failure to perform a rite and formula in the blessing of a rosary 
does not seem to have the same scope, for instance, as the nonobservance 
of an abbot's blessing. And it could even be added that there may be vary
ing degrees of nonobservance, which range from the one that relies on a 
misunderstood spontaneity up to the formal disregard for the provisions 
established by the ecclesiastical authority; juridically speaking, such atti
tudes do not seem to have the same solution. 

On the other hand, as is the case with sacraments, it must also be 
taken into account that, if constitutive elements are missing, the sub
stance of the sacramental is not eventually conf ected, that is, it was just 
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the semblance of a sacramental, which is actually not invalid, but nonex
istent. 

Lastly, all changes affecting the established rites and formulae in this 
field are in fact a modificationof the sacramental, which, according to § 1 
of the canon, is incumbent upon the Apostolic See. 

These considerations, prompted by the drafting of § 2 of c. 1167, un
derscore the complexity of the issue; at the same time they show that a 
more integrated norm in harmony with the ontology and practice of sacra
mentals would have been more desirable. 

In our opinion, the criterion to be followed in this matter should be 
this: there is illegality in the confection and administration of sacramen
tals when the rites approved by the competent ecclesiastical authority are 
not diligently observed. There is invalidity when the substance of the sac
ramental has not been observed, that is, when any of the essential consti
tutive elements (in matter or form) is missing for sacramental growth. 

As will be seen in the canons following this one, the invalidity may 
originate from the minister that confects or administers a given sacramen
tal (see commentary on cc. 1168-1169). 

4. It is appropriate to comment on one last point in relation to c.1167. 
Putting aside the issue of invalidity, the point refers to two questions re
garding the diligent use of rites and formulae in the administration or con
fection of sacramentals: 

a) The provision of c. 1167 does not imply that rites and formulae 
should be uniform for the entire Church or invariable over time.5 Vatican II 
encouraged rather the opposite, that is, "not to impose a rigid uniformity 
on matters that do not affect faith or the good of the entire community" 
(SC 37); and, once the substantive unity is saved, "legitimate variations and 
adaptations to different groups, regions and peoples" (SC 38) are admitted. 
With the approval of the Apostolic See, this rich plurality is introduced to 
the adaptation of the various rituals proper to each region. 

b) Together with such legitimate variety encouraged by the Council, 
the diligent fulfillment of what has been prescribed is to be observed 
(c. 1167 § 2) in such a way that unity vis-a-vis "as far as possible, notable 
differences between the rites used in adjacent regions must be carefully 
avoided" (SC 23), and the proper observance of the confection and admin
istration norms already approved by the ecclesiastical authority is 
preserved. As has already been indicated in the first section of this com
mentary, the obligation to oversee and promote all matters pertaining to 
this domain rests with the diocesan authority. 

5. Cf. J.T. MARTIN DE AGAR, commentary on C. 1 167 . . .  , cit. 
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1 168 
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Sacramentalium minister est clericus debita potestate 
instructus; quaedam sacramentalia, ad normam librorum 
liturgicorum, de iudicio loci Ordinarii, a laicis quoque, 
congruis qualitatibus praeditis, administrari possunt. 

The minister of the sacramentals is a cleric who has the requisite power. 
In accordance with the liturgical books and subject to the judgement of 
the local Ordinary, certain sacramentals can also be administered by lay 
people who possess the appropriate qualities. 

SOURCES: SCCouncil Facul., 18 oct. 1927; SC 79; LG 29; SDO 22; OEx 
19; RCIA 48, 66 

CROSS REFERENCES: cc. 1166, 1167 , 1169, 1172 

COMME NTARY ------

Maria del Mar Martin 

I. This canon refers to the minister of sacramentals in general; in the 
canons following this one, the legislator sets norms on who can adminis
ter or confect certain sacramentals (cc. 1169 : consecrations, dedications 
and blessings, and 1172: exorcisms). 

It should be noted that this whole subject belongs properly to eccle
siastical law, not divine law (c.1166), and that the Apostolic See is compe
tent in this matter (c.1167), in which it may dispose at each time and for 
each sacramental the manner best suited to the good of the faithful and 
the Church (SC 21). 

The requirements for being a minister of sacramentals are two: a) 
having received the sacrament of orders ; and b) having been invested with 
the requisite power. 

With regards to the first one-being a cleric-no indication is given 
about the grade of the sacrament of orders that should be possessed; it is 
therefore understood that the ministers are deacons, presbyters, and bish
ops. Being a cleric was also a requirement prescribed by c.1146 of CIC/ 
1917 to be a minister of sacramentals. But one must take into account that 
being a cleric means different things in each code. For CJC/1917, and be
fore the 1972 reform by Paul VI (mp Ministeria quaedam), belonging to 
the clergy began with the tonsure; at present, the beginning of the clerical 
state is given by the reception of the diaconate. 
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However, for the CIC, it is not enough to have received one of the 
grades of the sacrament of orders in order , to be a minister; it is also nec
essary-as was also prescribed at the CIC/1917-to have the requisite 
power. This means that such power referred to in the canon is a juridical 
power granted by the law, to be exercised in the administration or confec
tion of all or some sacramentals. This power is determined by c. 1169, 
which relates it to the various grades of the sacrament of orders. 

2. The CIC recognizes in this canon the possibility that lay people
men and women-may also be ministers of certain sacramentals. The 
norm uses virtually the same words employed by Vatican II: "provision 
should be made for the administration of some sacramentals, at least in 
special circumstances and at the discretion of the ordinary, by qualified 
lay persons" (SC 79). 

The canon specifies the following requirements for lay people: to ad
here to the provisions established in the liturgical books, to follow the 
judgement of the ordinary, and to possess the appropriate qualities. These 
requirements presuppose that: 

- not all lay people are ministers of sacramentals, but just some of 
them, whether by virtue (as specified in the Book of Blessings 1 , 18) of 
their own position (as parents regarding their children), or of an ordinary 
or extraordinary ministry; or whether they play a particular role in the 
Church, as religious or catechists in some places; 

- they are ministers only of some sacramentals, specifically those 
for which they are expressly granted faculty; 

- the liturgical books are the ones that determine that faculty in ad
dition to the rites and the formulae prescribed for the occasions in which 
a layperson acts as a minister of a sacramental; 

- it is left to the wise discretion of the ordinary to decide when it is 
appropriate for lay people to act as ministers; 

- in the presence of a cleric, they should yield the precedence to 
him (Book of Blessings, 19); 

- they should have an appropriate pastoral and liturgical training. 

Blessings are the most common type of sacramental that may be ad
ministered by lay people as ministers due to the effectiveness of their 
common priesthood, of which they have been made a part by virtue of 
baptism and confirmation, and by the faculty granted to them by the law. 
Some of the blessings that may be given by lay people are (the numbers 
refer to the Book of Blessings): 

- the blessing on the anniversary of marriage outside Mass (115ff), 

- the blessing of children (136ff), 

l. Book of Blessings, 1989, is the English translation of the De Benedictionibus (Typis 
polyglottis Vaticanis 1984). 
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- the blessing of an engaged couple (197ff), 

- the blessing of a mother before and after childbirth (238ff), 

- the blessing of elderly people confined to their homes (345ff), 

- the blessing of the sick (378ff), 

- the blessing for a catechetical or prayer meeting (512ff), 

- the blessing of travelers (618ff), 

- the blessing of a new home (661ff), 

- the blessing of the various means of transportation (854ff), 

- the blessing of technical installations or equipment (901ff), 

- the blessing of tools or other equipment for work (92 lff), 

- the blessing of animals (943ff), 

- the blessing of fields and flocks (968ff), 

- the blessing of seeds at planting time (988ff), 

- the blessing on the occasion of thanksgiving for the harvest 
(1008ff), 

- the blessing of a Christmas manger or nativity scene (1546ff), 

- the blessing of a Christmas tree (1575ff), 

- the blessing of food for thanksgiving day (1758ff), 

- the blessing in thanksgiving (1967ff), 

- and the blessing in various other circumstances (1986ff). 

In the Order of Christian Funerals (General Introduction, 14)2, it is 
advised that the vigil and related rites or the rite of committal, be con
ducted by a layperson when no priest or deacon is available. 

2. Order of Christian Funerals, 1989 is the English translation of Ordo Exsequiarum 
(Typis polyglottis Vaticanis 1984). 
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1 169 § 1. Consecrationes et dedicationes valide peragere pos
sunt qui charactere episcopali insigniti sunt, necnon 
presbyteri quibus iure vel legitima concessione id 
permittitur. 

§ 2. Benedictiones, exceptis iis quae Romano Pontifici 
aut Episcopis reservantur, impertire potest quilibet 
presbyter. 

§ 3.  Diaconus illas tantum benedictiones impertire po
test, quae ipsi expresse iure permittuntur. 

§ 1. Consecrations and dedications can be validly carried out by those 
who are invested with the episcopal character, and by priests who are 
permitted to do so by law or by legitimate grant. 

§ 2. Any priest can impart blessings, except for those reserved to the 
Roman Pontiff or to Bishops. 

§ 3. A deacon can impart only those blessings which are expressly permit
ted to him by law. 

SOURCES: § 1: c. 1147 § 1; CodCom Resp. I, 29 ian. 1931 (AAS 23 [1931] 
110); SCRit Resp., 14 apr. 1950; Ordo Consecrationis Virgi
num, 31 maii 1970, 6; Ordo Benedicendi Oleum Catechu
menorum et Infirmorum et Conficiendi Chrisma, 3 dee. 
1970, 6; SCDW Resp., mar. 1971; RDCA ch. II, 6; ch. IV, 12 
§ 2: c. 1147 § §  2 et 3; SC 79; Ordo Benedictionis Abbatis, 
9 nov. 1970, Prae, 2; Ordo Benedictionis Abbatissae, 9 nov. 
1970, Prae, 2; Ordo Benedicendi Oleum Catechumenorum et 
Infirmorum et Conficiendi Chrisma, 3 dee. 1970, 7, 8; 
RDCA ch. V, 2; ch. VI, 4; ch. VII, 3 
§ 3: c. 1147 § 4; LG 29; SDO 22; PCIDSVC Resp., 13 nov. 1974 
(AAS 66 [1974] 667) 

CROSS REFERENCES: cc. 530, 604 § 1, 847 § 1, 880 § 2, 1168, 1205, 1206, 
1217, 1237 

COMME NTARY 

Maria del Mar Martin 

1. This canon establishes which ministers can validly carry out con
secrations, dedications, and blessings. Consequently, this is the canon that 
grants the "requisite power"-required from clerics by c. 1168-to be min
isters of the three types of sacramentals that are contained in the canon. 
The concession of the requisite power is established by the norm, taking 
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into account the grade of orders received and each one of the sacramen
tals enunciated. 

We shall first stop to explain what consecrations, dedications, and 
blessings are, in order to consider subsequently who can be ministers of 
each one of those sacramentals. 

In principle, a consecration is a sacramental by which persons are 
permanently devoted to God. However, the CIC also uses the term when 
referring to things, and especially to oils used for some sacraments; thus, 
in effect, c. 847 § 1 directs that oils be consecrated or blessed, and c. 880 
§ 2 prescribes that the chrism used for confirmation should be conse
crated. A typical case of consecrations of persons is the consecration of 
virgins (c.604 § 1). 

A dedication, for its part, is a sacramental by which certain places or 
things are permanently dedicated (such as churches, c.1217; or altars, 
c.1237) to divine worship; by dedication, those places or things become 
sacred ( c. 1205).1 

With regard to blessings, the CIC/1917 made a distinction between 
"constitutive"and "invocatory" ( c.1148 § 1). Blessings were constitutive 
when they devoted a person or thing to divine worship; however, they 
were invocatory when divine gifts and especially spiritual effects were im
plored for persons or things. This distinction does not expressly appear in 
the CIC, but it can be inferred from its norms, since "all those things or 
places devoted to divine worship that do not require dedications ( as is re
quired by domus ecclesiae and fixed altars), are to be blessed in order for 
them to be sacred things or places. "2 

2. In light of the foregoing, § 1 of the canon specifies that consecra
tions and dedications can be carried out validly by those who are invested 
with the episcopal character, but they can also be administered by priests 
who are authorized to do so by law or by legitimate grant. 

By way of example, it is incumbent upon a bishop to impart the fol
lowing consecrations and dedications: 

- the consecration of virgins: 3 the minister is the ordinary bishop, 
in accordance with the Ordo consecrationis, 4 while c. 604 § 1 establishes 
that " [virgins] are consecrated to God by the diocesan Bishop"; 

- the dedication of a church: this dedication is incumbent upon the 
diocesan bishop. If he cannot assist, he will entrust it to another bishop, 
usually the one who may be associated with the pastoral work of the 

1. Cf. Comm. 12 (1980), p. 325. 
2. T. RINC6N, "Disciplina can6nica del culto divino," in Manual de Derecho Canonico, 

2nd ed. (Pamplona 1991), p. 580. Cf. I sacramentali e le benedizioni (Genova 1989), pp. 114-
116. 

3. Cf. I sacramentali e le benedizioni . . . , cit., pp. 12-29. 
4. Cf. Ordo consecrationis virginis (Typis polyglottis Vaticanis 1970), no. 6. 
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faithful of that church; in the most exceptional circumstances, he can en
trust the mandate to a priest (RDCA , II, 5); 

- the dedication of an altar: this dedication is also incumbent on the 
diocesan bishop; if he cannot do it, the Ordo applies the same substitution 
rule it employs for the dedication of a church (RDCA , IV, 12). 

With respect to the priests empowered by the law or by legitimate 
grant, it must be pointed out that such faculty comes both from the CIC 
and the corresponding Ordo, which, as illustrated by the above-mentioned 
examples, specifies the conditions in which such faculty must be granted 
and who will grant it. 

As a general norm, the CIC indicates in c. 1206 that the dedication of 
sacred places belongs to the diocesan bishop and to those equivalent to 
him in law; that is, pursuant to cc. 381 § 2 and 368, they are also ministers 
of consecration, although they do not posses the episcopal character. In 
this case, then, territorial prelates and abbots, apostolic vicars, prefects 
and administrators are also ministers of consecration but only if the apos
tolic administrations have been erected on a stable basis. 

Are these prelates equivalent in law to the diocesan bishop also min
isters of consecrations even if they do not have an episcopal character? It 
would seem so, or at least for the consecration of virgins, if we take into 
account c. 604 § 1, and apply (c. 381 § 2) the general rule that where the 
CIC points at the diocesan bishop, it is understood to be referring also to 
those equivalent in law, unless the nature of the matter so prevents it or is 
otherwise specified in the law. 

The remaining priests require "legitimate concession" of the faculty 
to be able to be ministers of consecrations and dedications. In the above
mentioned examples of dedications, this concession is granted only ex
ceptionally or in very special circumstances when the diocesan bishop is 
unable to perform the dedication. The CIC also uses a term that is similar 
to that of rites: they can depute, "in exceptional cases," a priest for dedi
cating a place (1206). 

3. In § §  2 and 3 of the canon, the ministers of blessings are pre
scribed: 

- priests, except for those blessings reserved to the Roman Pontiff 
and the bishops; 

- deacons, but only for those blessings expressly permitted to them 
by law.5 

a) With respect to reservations, the liturgical reform has taken into 
account the criterion of Vatican Council II: "Reserved blessings shall be 
very few. Reservations shall be in favor only of Bishops or Ordinaries" 

5. Cf. SDO, no. 22 and its interpretation by the PCIDSVC, Resp., November 13, 1974, in 
AAS 66 (1974), p. 667. 
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(SC 79). In the various rites, it is found that, in fact, the reserved blessings 
in the strict sense are few, because in many cases a bishop can delegate to 
a priest any of the following: 

- the blessing of an abbot or abbess: the minister is the bishop of 
the place where the monastery is located, but another bishop or another 
abbot, 6 who may not be a bishop, may be permitted to perform it with just 
cause; 

- the rite of placing the first stone or the blessing of the start of the 
works of the new church: if the diocesan bishop cannot do it, he will en
trust it to another bishop or priest, especially to the one he has as a collab
orator in the pastoral care in the community for whom the church is being 
built (RDCA, I, 3); 

- the blessing of the church or oratory: this blessing will be con
ducted by the diocesan bishop or by the priest delegated by him (RDCA, V, 
10); 

- the dedication of a moveable altar: it is incumbent upon a dioce
san bishop or the guiding priest of the church to perform this dedication 
(RDCA, VI, 4). 

The Book of Blessings7 only reserves to the diocesan bishop the 
blessing of the new episcopal chair (no. 1153); however, another bishop, 
but not a priest, can do it with a special mandate "in adiunctis omnino pe
culiaribus." 

In the other blessings where a bishop is named as minister, a substi
tute formula is always added for a priest to be minister. That is what hap
pens in the following cases: 

- blessing of a new seminary: "The present order may be used by a 
Bishop and also a priest" (Book of Blessings, 681); 

- blessing of a new baptistry or baptismal font: this is reserved to 
the diocesan bishop, who can entrust it to a priest, mainly to the one that 
helps in the pastoral care of the community where the new baptistry or 
baptismal font is being erected (Book of Blessings, 681). 

- blessing of a new cemetery: this is reserved to the diocesan 
bishop, who can entrust it to a priest, mainly to one that helps in the pas
toral care of the community where the new cemetery is being erected 
(Book of Blessings, 1419). 

b) In express reference to priests, the following are ministers of the 
sacramental in the blessing of the following cases: 

- the blessing of the chalice and the paten (RDCA, VII, 2); 

6. Cf. Ordo Benedictionis Abbatis et Abbatissae (Typis polyglottis Vaticanis 1970), I, 
no. 2; II, no. 2. 

7. Book of Blessings, 1989, is the English translation of De Benedictionibus (Typis 
polyglottis Vaticanis 1984). 
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- except for those described above, all other blessings contained in 
the Book of Blessings, such as "blessings directly pertaining to persons, " 
"blessings related to buildings and to various forms of human activity," 
"blessing of objects that are designed or erected for use in churches, ei
ther in the liturgy or in popular devotions," "blessing of articles meant to 
foster the devotion of the Christian people," "blessings for various needs 
and occasions"; 

- in some cases, the blessing of the bell, organ, cross, and images 
that are venerated publicly; that is, for the "blessings of objects that are 
designed or erected for use in churches, either in the liturgy or in popular 
devotions." 

The CIC also notes as functions entrusted especially to parish priests 
the apostolic blessing, the nuptial blessing, the blessing of the baptismal 
font, and the solemn blessings outside the church ( c. 530,3° ,4 ° ,6°). 

c) Deacons are ministers of the blessings to the extent permitted by 
the law. Such law must be the liturgical law, in accordance with c. 2; as a 
matter of fact, we do not find any norm in the CIC that refers to this as
pect, except for those that belong to this title of the CIC on the sacramen
tals. 

Deacons, as ministers of blessings, have been granted faculties in the 
Book of Blessings on several occasions, so it is easier to specify on which 
occasions they have not received them. And the best way to do so is by re
viewing each of the five parts that make up the Book of Blessings: 

- benedictiones personarum: deacons can administer all of these, 
except those imparted to missionaries ( 453); 

- benedictiones aedium et navitatum: deacons cannot bless a new 
seminary (681) or a new religious house (704); 

- "Benedictiones locorum et rerum vitae liturgicae conexarum": 
here the criterion changes, that is, in most cases the deacon's faculty is 
not recognized, except for two types of blessings: blessing of the articles 
for liturgical use (vestments worn by ordained ministers, corporals, altar 
cloths, etc-the chalice and the paten are excluded), but using a brief rite 
for this (1346, 1362); and the blessing of holy water (1086). 

In the last two parts of the Book of Blessings ("benedictiones rerum 
ad devotiones pertinentium" and "benedictiones ad diversa"), no restric
tion is found. 

Deacons can also be ministers of funerals. In effect, the Council indi
cated that it is incumbent upon their ministry "to officiate at funeral and 
burial services"(LG 29). It is also so specified in the Order of Christian 
Funerals (cf. nos. 14 and 151).8 

8. Cf. Order of Christian Funerals, 1989. 
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4. In light of what has been explained so far, it is appropriate to deal 
with yet one last point, in order to address the validity and legality of the 
administration of sacramentals prescribed in the canon. 

a) As far as consecrations and dedications are concerned, it seems to 
be clear that, under the provisions of c. 1169, in order for the priest to 
carry them out validly, he needs to be permitted to do so by the law-ei
ther from the Code or from liturgical law-or by legitimate grant. Those 
who have an episcopal character will always administer them validly-al
though for some reason they may commit an illicit act-unless there is a 
reservation in favor of the Roman Pontiff; for those specific instances, 
even if they have the episcopal character, bishops would lack the requisite 
power required by c.1168 and that is generally granted by c.1169. 

b) With respect to blessings, the following can be noted: 

- bishops always impart them validly; 

- priests will always impart validly those blessings that are not re-
served to the Roman Pontiff or a bishop (note that the reservations made 
to certain priests, either church rectors or parish priests, are not made 
strictly in relation to blessings). Canon 1147 § 3 of the CIC/1917 added that 
"if a priest imparts a reserved blessing without the necessary license, it is 
illicit, but valid, unless the Apostolic See otherwise expressly provided in 
the reservation." It seems to us that the CIC/1917 criterion may still be ap
plicable currently; 

- deacons can licitly and validly impart the blessings expressly per
mitted to them (c. 1147 § 4 of the CIC/1917). 
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1 170 Benedictiones, imprimis impertiendae catholicis, dari 
possunt catechumenis quoque, immo, nisi obstet Eccle
siae prohibitio, etiam non catholicis. 

While blessings are to be imparted primarily to Catholics, they may be 
given also to catechumens and, unless there is a prohibition by the 
Church, even to non-Catholics. 

SOURCES: c. 1149; SCRit Resp. Vicario Apostolico Gabonensi, 8 mar. 
1919 (AAS 11 (1919] 144); RCIA 18, 102 

CROSS REFERENCES: cc. 199, 204-207, 213, 214, 383, 528 § 1, 788, 844, 
851,1°, 1352 

C O MMENTARY 

Maria del Mar Martin 

This canon refers to persons to whom the sacramental blessing can 
be imparted. Without question, this is the most usual sacramental (for sub
jects of other sacramentals, we will have to abide by what is determined 
for each specific sacramental, thus, for example, the c. 1183 for funerals). 

This canon makes a triple distinction with respect to the passive sub
jects of blessings: Catholics, catechumens, and non-Catholics. 

1. It is in the first place to Catholics that blessings are to be imparted; 
this makes sense, because, since they are precisely the ones who have 
been incorporated to Christ by baptism and integrated to the people of 
God (c. 204), they are the first in benefiting from the spiritual goods ad
ministered by the Church. According to c. 213 "Christ's faithful have the 
right to be assisted by their Pastors from the spiritual riches of the 
Church ... "; such riches include blessings. Also, this right should be under
stood to be inalienable under the provisions of c. 199,3°. However, it is 
possible to prohibit the reception of a sacramental by imposing a canoni
cal penalty, and in those cases one ceases to be the passive subject of a 
blessing unless there is cause for the effect of a penalty to be suspended 
(c. 1352). 

2. This canon indicates that catechumens can also receive blessings; 
no condition is imposed for that, so it should be understood in general and 
as being provided by the norms governing the catechumens. Catechumens 
are understood to be those persons who, moved by the Holy Spirit, are ex
pressing the explicit desire to be incorporated into the Church ( c. 206). 
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Even if they are not yet members (faithful) of the people of God, they are 
joined to it by this very desire, and the Church cherishes them as its own. 
The Church should have a special care for catechumens; it will introduce 
them to the celebration of the sacred rites and will accord them some pre
rogatives that are proper to Christians (c. 206 § 2). Note that the canon 
does not talk about rights but prerogatives; these include being the pas
sive subject of blessings, just like the faithful. 

It is therefore not possible to talk of a true right to receive this spiri
tual aid, because the catechumen is not the subject of rights and duties 
within the Catholic Church in the same manner in which the faithful are. 
This does not mean that catechumens will not fall within the domain of 
the canon law. In effect, pursuant to the teaching of Vatican II and the 
norms that developed from it (SC 64; ES, III, 18), c. 788 § §  1 and 2 pre
scribes that catechumens are admitted to the catechumenate in liturgical 
ceremonies, initiated in the mystery of salvation, introduced to the life of 
faith, liturgy, of the charity of the people of God, and the apostolate. Para
graph 3 of the same canon makes it incumbent upon the bishops' confer
ence to establish the content of the legal condition of catechumens, that 
is, their obligations and prerogatives. Ultimately, since they are preparing 
to be incorporated fully into the Church, it may recognize certain duties 
and faculties in them. 1 

3. As far as non-Catholics are concerned, as Lombardia noted, "it is a 
common doctrine among theologians that the unfaithful, to whom the 
salvific will of God is also extended as it is to the baptized, are potential 
members of the Mystical Body of God 'quod est Ecclesia' (Col 1:24), for 
belonging like all people to the supernatural order ... , the salvific will of 
God is extended to all, Christ died and prayed for all, and God offers all 
the necessary graces to be saved or, as Saint Thomas puts it, the necessary 
graces to fulfill the law";2 thus the sacramentals-in this case blessings
can impart to non-Catholics the necessary spiritual dispositions to fulfill 
the natural law, in order to attain salvation and eventually receive the gift 
of faith. Consequently, blessings are also beneficial and desirable for non
Catholics, for they are partakers and beneficiaries of the prayers of the 
Church. 

The condition imposed by the canon for non-Catholics to receive 
blessings is that there should be no prohibition from the Church. At any 
rate, as an analogy with the regulation of the communicatio in sacris, 
it is desirable to avoid such blessings if there is danger of error or 
indifferentism( c. 844 § 2). 

1. P. LOMBARDiA, "Infieles," in Escritos de Derecho Canonico (Pamplona 1973), pp. 63-141. 
2. Ibid., p. 68. 
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4. The Book of Blessings3 contains similar provisions in its no. 31, 
wherein the minister of a blessing is advised to bear in mind the prescrip
tion of c. 1170 regarding the subjects of whose benefit the sacramental is 
imparted. 

The Book of Blessings also adds that when blessings are to be cele
brated in the community with the separated brethren, it is imperative to 
observe in each case the norms established by the local ordinary (no. 31). 

3. Book of Blessings, 1989, is the English translation of De Benedictionibus (Typis 
polyglottis Vaticanis 1984). 
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Res sacrae, quae dedicatione vel benedictione ad divinum 
cultum destinatae sunt, reverenter tractentur nee ad 
usum profanum vel non proprium adhibeantur, etiamsi in 
dominio sint privatorum. 

Sacred objects, set aside for divine worship by dedication or blessing, are 
to be treated with reverence. They are not to be made over to secular or 
inappropriate use, even though they may belong to private persons. 

SOURCES: c. 1150 

CROSS REFERENCES: cc. 847 § 2, 1269, 1375-1377 

COMME NTARY - - - - - -

Maria del Mar Martin 

1. This canon notes one of the juridical effects derived from some 
sacramentals: that the sacred objects that are destined for us in worship 
through dedication-in some cases they are dedicated to worship by con
secration, for example, holy oils ( c. 880 § 2)-or by constitutive blessing 
are to be dealt with in accordance with their legal condition of res sacrae; 
that is, they should not be employed for secular or improper uses, regard
less of the ( ecclesiastical or private) ownership of the objects. 

The canon refers only to sacred objects, and not to sacred places or 
to persons. For sacred places, the CIC reserves the norms contained in 
cc. 1210-1212. With respect to persons, the legislator looks more to the ac
tions of these persons through norms that regulate conduct that is thought 
unfit of the faithful in general, of the sacred ministers or the members of 
institutes of consecrated life, and societies of apostolic life. 

2. By profane or improper use, we should understand that person 
who diverts the res sacrae from its immediate purpose of worship and of 
the sanctification of souls. And, even if for any reason the sacred object is 
not to be used for such a purpose, so long as it preserves its sacred char
acter-i. e., so long as it does not lose its dedication or blessing-it pos
sesses a special dignity that justifies the prohibition to employ it for these 
profane and improper uses. 

The dignity of sacred objects also affects the way they can be treated 
in a financial sense. In fact, c. 1269 establishes that sacred objects in pri
vate ownership may be acquired by private persons by prescription, but 
without this resulting in a change of usage; rather, the prohibition of re
ducing them to profane uses remains in effect. If the sacred objects belong 

1654 



DEL MAR MARTIN Tit. I. Sacramentals c. 1171 

to a public ecclesiastical juridical person, they may be acquired only by 
another public ecclesiastical juridical person. The prescription of c. 1269 
with respect to c. 1171 reveals that the legislator limits the right of owner
ship over the sacred objects. This limitation covers both their usage and 
patrimonial conveyance. 

3. For a res sacra to be reduced to profane uses, it must have lost its 
dedication or blessing ( c. 1269) and, therefore, its sacred character. That 
phenomenon is called execratio: "execratio is the loss of consecration or 
blessing of a sacred object ... , since consecration or blessing is of ecclesi
astical institution, it is only lost when it is so determined by the Church." 1 

The CIC contains express norms on the execratio of sacred places 
(c. 1212) but not of sacred objects. On the contrary, the CIC/1917 did regu
late the loss of sacred character of blessed or consecrated utensils. In this 
respect, c. 1305 § 1 prescribed that execratio occurred when they sus
tained such injuries or changes as to lose their shape and be rendered un
suitable for their proper usage; also if they were employed for decent uses 
or were exposed to public sale. The same norm, in § 2, prescribed that the 
chalice and paten would not lose their consecration if the gold-plating be
came destroyed or renewed. 

Nowadays, in light of the absence of canonical norms on the dese
cration of sacred objects, we can refer to the criterion of c. 19 that autho
rizes the recourse to the provisions of laws specified for similar cases 
such as this one. Consequently, the execratio of sacred objects in keeping 
with c. 1212 (see commentary) will result from these objects being in 
great measure destroyed or reduced to profane uses by a bishop's decree 
or permanent application. 

Once the execratio has been effected, it is licit to employ the objects 
that were sacred for profane uses. However, even in those cases, the CIC! 
1917 (c. 1510 § 2) prescribed that such uses should not be indecent. 

Contrary to what the above-annotated canon specifies, the CIC es
tablishes the profane or improper use of sacred objects (whether move
able or immovable) as an offense. This offense is punished with an 
indeterminate mandatory ferendae sententiae penalty (see commentary 
on c. 1376). 

1. F. SANTAMARIA PENA, Comentarios al C6digo can6nico (Madrid 1922), p. 21. 
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§ 1 .  Nemo exorcismos in obsessos proferre legitime po
test, nisi ab Ordinario loci peculiarem et expressam 
licentiam obtinuerit. 

§ 2 .  Haec licentia ab Ordinario loci concedatur tantum
modo presbytero pietate, scientia, prudentia ac vitae 
integritate praedito. 

§ 1. No one may lawfully exorcise the possessed without the special and 
express permission of the local Ordinary. 

§ 2. This permission is to be granted by the local Ordinary only to a priest 
who is endowed with piety, knowledge, prudence and integrity of life. 

SOURCES: §1: c. 1151 §1 
§2: C.  1151 §2 

CROSS REFERENCES: cc. 1166, 1168 

COMME NTARY ------

Maria del Mar Martin 

1. Recent studies on exorcism have been critical of the definition 
that looks at it as "a rite established by the Church with the aim of remov
ing the devil from some person, object or place." For those authors, such a 
definition does not take into account an exorcism's character proper to 
the sacramentals-sacred signs by which, in a sense as an imitation of the 
sacraments, certain effects, especially spiritual effects, are signified and 
obtained by the prayers of the Church (c. 1166)-which ultimately ap
pears by its systematic placement in the CIC to be an act of divine wor
ship, "intenso alla santificazione. "1 

Indeed, this canon does not provide a definition of exorcism, but 
there are two aspects that the CIC clearly includes: it is considered to be a 
sacramental by the legislator, and it only talks about exorcising the pos
sessed, that is, about persons. However, the canonical regulation does not 
exhaust the ecclesial reality of sacramental exorcism, because it does not 
take into account the exorcisms of the RCIA, nos. 44 and 156. This prac
tice, which can be called the "official" practice of the Church, is added to 
another of an "unofficial" character, which originates from the piety of the 
faithful, and which manifests itself in the use of prayers and ascetic 

1. A.M. TRIACCA, "IJesorcismo," in I sacramentali e le benedizioni (Genova 1989), p .171. 
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practices to remove or prevent the influence of the Evil One, reject its 
temptations, etc. This practice-which precedes the establishment of the 
exorcist-emerges as a requirement of the Christians' struggle against 
Satan (Eph 6:10-13) who hunts around for a prey to devour (1 Pet 5:8). 

Based on the conventional classification of exorcisms as "public and 
private": they are public when administered on behalf of the Church by an 
authorized person and in accordance with the established rites; otherwise, 
they are private. They are also "solemn and simple": solemn exorcisms are 
those public ones prescribed for cases of diabolical possession or obses
sion; simple ones are those that form part of another rite, such as the 
catechumenate or baptism. An effort has been made to provide a more ap
propriate, that is, deeper and more accurate liturgico-juridical and devo
tional explanation of today's complex reality of exorcism. Such effort is 
reflected in the following scheme: 

1) exorcism in the strict sense (sacramental): it is always apotro
paic, that is, the primary purpose is to avert the diabolical influence, 
which is either presupposedly present in those persons who do not belong 
to the Church by baptism, or present anew in the possessed. From this ex
planation, two established types of exorcisms ensue: 

a) liturgical sic et simpliciter: this type intends to remove the diabol
ical influence from the catechumens. It is subdivided into two classes: 

- first or minor exorcisms, which are arranged in a deprecatory and 
positive way, showing catechumens the true condition of spiritual life, the 
struggle between flesh and spirit, etc. (RCIA, 101); 

- second or majorexorcisms, which complete the scrutinies; these 
are intended to purify souls, protect catechumens against temptations, 
etc. (RCIA, 154). 

b) solemn exorcisms: this type is established in c. 1172 and in the 
Ritual of exorcisms of November 22, 1999, regarding exorcism of the pos
sessed. 

2) exorcism in the broad sense (Christian devotion): this is not an of
ficial exorcism like the previous ones, and it is designed to have mainly 
preventive effects, although the other apotropaic type of purpose is also 
possible; this category is divided into the following types: 

a) preventive or prophylactic exorcisms: as in the Oratio dominica, 
these are prayers designed to prevent the influence of the devil, reject 
temptations, etc. 

b) apotropaic exorcisms: devotional prayer to remove the influence 
of the devil. In ancient times, the faithful who were endowed with a partic
ular charisma were asked to cast out the devil by releasing the person 
with fasting and prayer according to the advice of Jesus (Mt 17, 20-21).2 

2. For a complete and systematic explanation of this pratice cf. ibid. ,  pp. 190, 171-188. 
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From the classification proposed, it follows that in proceeding to its 
liturgical or juridical regulation, the Church pays attention only to exor
cisms in the strict sense; regarding the other exorcisms, it plays its general 
role of vigilance over the customs and the faith of the faithful, so that they 
do not adopt improper forms (such as superstition) of the catholic faith.3 

2. Based on the classification made and the existing liturgical and ju
ridical norms, the ministers of exorcisms are as follows: 

a) for the first or minor exorcisms: even worthy and opportunely 
trained catechists can be ministers (RCIA, 44, 48, 65, 66); 

b) for the second or major exorcisms; those who complete the scru
tinies are ministers (priests and the deacons) (RCIA, 156); 

c) for the solemn exorcisms, which is the one specified here, the 
minister should meet the following requirements, according to the canon: 
to be a priest, to have a special ( ad casum specific) and express license of 
the local ordinary, and to be endowed with piety, knowledge, prudence, 
and integrity of life. The CIC/1917 required that the express license for the 
ordinary should be for each specific case, that is, not a general or habitual 
one (c. 1151§ 1). Such a requirement-which is also present in the existing 
norm-implies that neither the alleged nor the tacit one is suitable.4 

d) for exorcisms in the broad sense: all the faithful are ministers of 
these exorcisms by virtue of their common priesthood. There are no 
norms that expressly regulate them. 

3. Prior to Motu proprio Ministeria quaedam becoming effective, 
minor orders included exorcist ( c. 949 of the CIC/1917), and although with 
Ministeria quaedam, it disappeared from all common ministries of the 
Latin Church, Paul VI gave the bishops' conferences the possibility of re
questing "the Apostolic See to establish other [ministries] that for particu
lar reasons they may deem to be necessary or very useful in the region 
itself. These include, for instance, the office of porter, exorcist and cate
chist'' (MQ, preface). 

The Ministeria quaedam norm will have to be reconciled with the 
subsequent c. 1172 on which we are commenting. Unless the Apostolic 
See dispenses with the CIC norm in approving its establishment for a cer
tain bishops' conference, the exorcist established as a ministry cannot ad
minister exorcisms to the possessed if he does not meet the requirements 
prescribed by the canon, including being a cleric. 

From the foregoing, we may conclude that in so far as the CIC disci
pline for exorcists is concerned, that is, the minister for the sacramental 
of exorcism only for cases of possession or obsession, appropriate 

3. Cf. in this regard CDF, Epistula Ordinariis locorum: in mentem normas vigentes de 
exorcismis revocantur, in AAS 77 (1985), pp. 1169-1170. 

4. Cf. CDWDS, "Ritual Per totum historiae" (November 22, 1998), in Notitiae 35 (1999), 
pp. 138-150, nos. 13 ff; cf. also CCC 1673. 
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characteristics are not given for it to be considered a ministry of a nature 
similar to those regulated by Ministeria quaedam. 

4. Regarding the passive subjects of various exorcisms, the following 
norm can be maintained: in the exorcisms in the strict sense, only certain 
persons are passive subjects-catechumens in the proper rites and the 
baptized who are considered to be possessed in the case of c. 1172. Ac
cordingly, the Church does not currently use this sacramental for objects 
or places, etc. The CJC/1917 specified that exorcisms could be performed 
on passive subjects such as the faithful, catechumens, non-Catholics and 
excommunicates ( c. 1152). 

The same does not apply to exorcisms in the broad sense. Although 
they have a primarily personal purpose, whether they are intended for 
oneself or others, they are also performed to remove or prevent diabolical 
influences on things, animals, places, etc. 

It must be added that the CIC does not attempt to establish the requi
site characteristics needed to consider a person to be possessed. The term 
used by c. 1172 to designate those persons is that of obsessus, which 
translates into English as the possessed, following the criterion that was 
already used in c. 1151 § 1 of the CJC/1917. However, commentaries to the 
above-mentioned canon warned about the difficulty in understanding the 
term obsessus. Although not in complete agreement about it, the authors 
commonly admit the administration of exorcisms both in the case of dia
bolical obsession (when the devil, through external action, permanently 
prevents the actions of an individual) and in the case of possession (the 
presence of Satan within the body of the person over whom a more or less 
total command is exercised in order to act through the organism of the be
deviled person). 5 

In any event, the prudence with which we ought to proceed in these 
cases in order to avoid misinterpretations that can easily reflect on the 
prestige of the Church itself and in the good name of persons (c. 220), 
warrants an intervention of the ecclesiastical authority through a particu
lar and express license with the aim of proceeding with adequate guaran
tees. Moreover, the CJC/1917 added an express mandate to the exorcist 
such that, before proceeding to administer the exorcism, he must conduct 
a careful and cautious investigation with a view to ascertaining the verac
ity of the obsession or possession (c. 1151 § 2). And the current Ritual of 
Exorcisms, in addition to insisting on the caution used to verify the case, 
establishes criteria for achieving a moral certainty of possession before 
proceeding with the exorcism. 6 

5. Cf. L. MIGUELEZ, commentary on c. 1151,  in C6digo de Derecho Canonico y legislaci6n 
complementaria (Madrid 1974). 

6. Cf. CDWDS, "Ritual Per totum historiae," cit., nos. 13-18. 
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TITULUS II 

De liturgia horarum 

TITLE II 

The Liturgy of the Hours 

ABAD 

------- INTRODUCTION ------

Jose Antonio Abad 

l .  The example of the Lord 

Jesus Christ was a great man of prayer. Already in his hidden life, 
and when he was still very young, he would come up to Jerusalem to cele
brate the main Jewish holiday-the Passover. He would assiduously par
ticipate in the prayers at the synagogue, and he would recite his prayers 
everyday as a pious Israelite. 

The Gospels have left so many testimonies to Jesus' prayer life dur
ing his public ministry that, were those testimonies to be eliminated, the 
Gospel narrative would be significantly mutilated and distorted. Accord
ing to the Synoptics, Jesus would retire frequently to pray by himself to 
his Father; he would sometimes spend the whole night praying, and at 
other times he would get up before dawn to pray. On the other hand, the 
great moments of his ministry were also marked by a prolonged prayer: 
before starting a sermon, he would go into seclusion in the desert for forty 
days, where he remained to fast and pray; before the election of the disci
ples, he spent the whole night praying; he spent three hours praying to his 
Father before starting his sacred Passion; and while he was offering his 
life on the Cross, he was constantly addressing the Father with an inti
mate and trusting prayer. 

Jesus was not only a great man of prayer but also a master of prayer. 
He often talked about it-about the need for it, about its efficacy and re
quirements. He even taught his disciples a specific prayer, the Our Father, 
a prayer that shows the fundamental attitude of all of his prayer: by fol
lowing his example they should address God as a Father. Lastly, he ad
vised them to "pray without ceasing" (1 Thess 5: 17). 

Early Christians learned from the Apostles about the need to pray al
ways and about the attitudes with which they should do so. The Apostles 
advocated incorporating prayer into one's daily life in a most natural way, 
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by using psalms from the Bible, canticles and blessings, and other typi
cally Christian compositions, including thanksgivings, praises, blessings, 
confessions of faith, prayers to overcome temptations and fulfill the will 
of the Father, forgiveness of persecutors, help in obtaining strength and 
perseverance, charity, and salvation; one should also pray for one's rulers. 
In the early days of the Church, the Apostles also continued to advocate 
visits to the Temple and the synagogue and observance of the hours of 
prayer of the Jews. 

2. First attempts at organization 

The regime of a Christian-style daily prayer began very soon after the 
organization of Christian groups. According to the Didache, 1 instead of 
praying the Jewish Shema three times per day, they would pray the Our 
Father and conclude with a doxology. Saint Clement of Rome2 had already 
spoken about a prayer recited at established hours, although it was neces
sary to wait until the beginning of the third century for steady hours of 
prayer to appear in Egypt for the terce, sext and none, as well as for the 
hours of rising and going to bed, in accordance with Clement of Alexan
dria's testimony.3 Clement otherwise insisted on the fact that the true 
Christian-the gnostic or spiritual Christian, when he speaks-should 
pray without ceasing. Tertullian spoke of obligatory or legitimate prayers, 
which are celebrated at sunrise and sunset-he does not specify if they 
are celebrated in private or in common, nor does he try to justify them, 
since they were already a part of the Christian regular customs-and com
mon prayers-Terce, Sext and None-which he considers biblically justi
fied but not obligatory.4 He also knew the vigil as a time for prayer; a 
Christian will break his sleep to consecrate himself to something so desir
able as it is to address himself in a filial way to God. 5 As far as the number 
of hours is concerned, Hippolytus concurs with Tertullian, even though he 
justifies the Terce, Sext and None as being a memory of Christ's Passion 
and understood in its Paschal dynamism, that is, linked to Resurrection. 

The unbroken tradition continued peacefully from the time of Tertul
lian and Hippolytus, although it was broken up in a certain way by Origen, 
who accepted the tertiary number for hourly prayer-the morning, the af
ternoon and the night vigil; he does not mention the Terce or None. 6 How
ever, St. Cyprian spoke of three morning hours again: Terce, Sext and 

l. Didake, 8. 
2. Clement of Rome, 1 Cor., 40. 
3. Strommata, 7, 7, 40, 3. 
4. De Oratione 25, ML 1,  1300. 
5. De Ieiuniis 10, ML 2, 966-968. 
6. De Oratione 12 (Spanish text in Tratado sabre la oraci6n) (Madrid 1953), 83-88. 
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None, 7 albeit insisting (like Tertullian) on the fact that the prayer schedule 
was not fulfilled with the sole observance of these hours. He also spoke of 
the morning and evening prayers, which he related to the Resurrection of 
the Lord and to the metaphor of Christ as "light without sunset." 

Were these prayers of the hours private or liturgical prayers, or 
something in between? Since this tradition began in such an ancient pe
riod, the best response would seem to be to just say that Christians 
prayed. Whether they did it in private or in common would seem to de
pend not so much on the nature of the prayer as it did on the presence or 
absence of others when the time for praying came. During the periods of 
persecution and on working days, prayers were usually said in private, but 
whenever possible, they would get together to pray in common. As perse
cutions came to an end and with a large increase in the number of specific 
places of worship, it became possible for such rhythms of prayer to mani
fest themselves externally. What is doubtless true is that by the end of the 
third century Christians formed a prayer community every time they 
would pray, for they would all do so at the same hours. 

3. Peace: the monastic and cathedral offices 

The arrival of peace between Empire and Church produced a benefi
cial liturgical development that also affected prayer, since thereafter the 
first attempts were made to organize prayer, and the most archaic form of 
the divine office was formulated. This was done between the fourth and 
sixth centuries-both in the East and West-by involving bishops and 
priests (the cathedral office), and ascetics and monks (monastic office). 
The cathedral office took place in the regular local communities and 
would center primarily on two times: the morning and the afternoon of
fice-sometimes, there was a vigil office-and the entire Christian com
munity would take part in these prayers : the bishop, his presbytery, the 
remaining clerics, and the faithful. The monastic office was organized 
around the monks, understood in a broad sense. This office filled the 
hours of prayer from the preceding period with content and created a 
number of new ones. This office created prayer specifically for the follow
ing hours: a) the classic morning and afternoon hours ; b) the three morn
ing hours of the Terce, Sext and None; c) Prime (located between the 
prayer of dawn and Terce); and d) Compline (upon going to bed). Except 
for the Pacomian monks-who would only pray in common on morning 
and afternoon hours - the other monastic families would pray all the 
hours in common. The book of Psalms was the centerpiece of the cathe
dral and monastic offices, up to the point of originating the most creative 

7. De Oratione Dominica 34, ML 4, 559. 
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and varied contributions from the various cursus or psalm arrangements 
of the monastic office. 

The monastic and cathedral offices were both different from and 
complementary to one another. They coexisted in the same church in 
peaceful harmony and mutual enrichment; in fact, many monastic rules, 
without further consideration, adopted the morning and afternoon prayers 
of the cathedral office or added a properly monastic psalmic station. This 
union between both rhythms of prayer was carried out in a very natural 
way in the churches of urban communities that were visited frequently by 
ascetics and monks who lived in the city, as was the case in Rome. In 
those cases in which presbyters would share their lives in common 
around a bishop, the faithful were fervently urged to pray with them dur
ing the nonmandatory hours, especially at those times of more intense 
praying, such as at Lent, rogations, etc. 

The harmonious meeting of the two expressions of the prayers of the 
hours constitutes the traditional heritage of the divine office, both in the 
East and the West. 

4. Later development 

During the sixth to the ninth centuries there evolved, among other 
developments, the following phenomena: the office of the liturgy of the 
hours became structured in all its parts; it was celebrated solemnly on a 
daily basis and with the participation of the entire clergy and the people 
(hence its ecclesial character); the peculiarities of each church became 
consolidated; and, in the West, the Roman and Benedictine rites merged, 
thus eventually becoming what is known as the office of the West, thanks 
to its diffusion in Europe by the same Benedictine monks and other 
monks. This Roman-Benedictine office structure was to last until the re
form of St. Pius X. 

In some places, though, the Roman-Benedictine office was not 
adopted. Some churches preserved their own way or introduced varia
tions, which, although certainly quite numerous, were never fundamental. 
Featured prominently in these variations was the celebration of the saint's 
office and other offices (e.g., penitential and gradual psalms, and the fu
neral offices), which were originally non-liturgical, but ended up being so, 
until the reform of St. Pius V. 

The tenth through the fifteenth centuries saw a seminal event in the 
development of the liturgy of the hours: the abandonment of a common 
and solemn office, followed by the birth and the growth of private celebra
tion. The disintegration of the cathedral liturgy system, the practice of the 
Roman Curia, and the influx of the mendicant orders particularly influ
enced this event. 
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The disintegration of the cathedral liturgy system was the most im
portant cause, since it was prompted by a situational change from pre
dominantly urban parishes to rural parishes; at these parishes it was 
becoming very difficult, if not impossible, for the clergy to take care of all 
the ministerial duties that were previously covered by the bishop and his 
presbytery. and also for them to recite the whole office in common with 
their community. They could have opted for the restoration of the original 
cathedral office, with the Lauds and Vespers, at least on holidays, thereby 
recovering the practice that had been in effect for several centuries, in 
which the secular clergy and their respective community would meet at 
the two traditional morning and afternoon hours and the clergy would col
lectively complete the other hours. However, a preference was shown for 
the clergy to recite the office. This clericalization of the office also 
brought about the growth of private prayer. 

Regarding the moral obligation of common prayer, this discipline 
evolved slowly. While councils and bishops insisted on the obligation of 
the choral office, jurists and theologians began to justify the practice of 
private offices as a substitution for the solemn celebration. During the 
twelfth century, Hostiense (t1271) argued that prelates and all clerics 
could be dispensed from the choral office for a just cause, although on the 
condition that they would pray the hours in private; he also argued that 
minor clerics were not obliged to recite the office. This issue continued to 
be discussed until the fifteenth century, when this obligation was limited 
to those who had received the subdiaconate. St. Thomas established the 
doctrine that provides for the confirmation and justification of the private 
celebration of the office and, subsequently, the obligation to do so. While 
the duty to pray to God is a personal one and lasts forever, according to 
Aquinas, the ecclesiastic who receives a benefice is bound to the positive 
laws that are attached to the residence or that authorize a substitute. 
Henry of Gant (t1293) had already pointed out that it was a grave sin for a 
cleric with a benefice or religious to fail to recite the office. After Henry, 
the church gradually came to the Decretals of Clement V and, finally, to 
the fifteenth century practice. At this point, the Council of Basle (1435) 
decreed that those who had benefices but were not able to take part in the 
choral office should recite it in private. The lack of residence and the 
buildup of benefices at the time could not help but further the recitation 
of the office in private. 

As far as the parish clergy before Trent was concerned, there was no 
synod that bound, or even approved the private recitation in a habitual 
manner. In fact, until the end of the sixteenth century, Church legislation 
considered the private recitation of the office as an exception that was ad
missible only in cases of need. In its reformation decrees (Sess. XXI, c. 4), 
the Council of Trent itself refers to the public recitation of the office in 
parishes and never to a private office. Despite this official line, the medi
eval practice of recitation in common as the only norm for all, having 
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undergone the strain of new forms of spirituality and of apostolic and reli
gious life, managed to turn private recitation into a customary norm, with 
the almost exclusive exception of monasteries. The so-called "devotio 
moderna" with its postulates and practices of a more individual spiritual
ity than the medieval ones, contributed powerfully to the affirmation of 
the private recitation of the office among the secular clergy and to the sep
aration of the Christian community from the office. 

5. From the CIC/191 7 to the CIC 

Despite the attempted reforms of the incipient Modern Liturgical 
Movement and of St. Pius X, on the eve of the CJC/1917, the divine office's 
status was as follows: the community or choral recitation was virtually ex
clusive to monks ( and of some clerical communities of a more or less mo
nastic flavor and origin); the people did not participate or see in it a prayer 
that belonged to them; the secular clergy would recite the office in pri
vate, did not have any concern for the sanctification of the hours of the 
day, and saw it, more often than not, as more of a burden than as a me
dium for personal and ministerial sanctification. Otherwise, the office was 
a public prayer by the official deputation that the Church would grant to 
certain people, which entailed a more juridical rather than theological ec
clesiality. 

The CJC/1917 incorporated and sanctioned this state of affairs, be
cause it provided for the choral and community office from a monastic or 
benefice perspective, thus excluding the ordinary secular clergy from this 
mode of recitation; it would not even state that the faithful people may 
participate in the office; and so far as the secular clergy is concerned, CIC/ 
1917 looked at it from the perspective of a deputation and of the obliga
tion to recite it daily, without any concern about whether it should serve 
to sanctify the various hours of the day. In fact, many good priests would 
recite Compline very early in the morning and others would recite Lauds 
at dusk or at the end of the day. 

While the true change occurred at the Second Vatican Council, this 
state of affairs was becoming theologically modified as the Modem Litur
gical Movement gained ground. The basic points retrieved by Sacrosanc
tum Concilium include: the veritas horarum, that is, regarding the divine 
office as a true liturgy of the hours, a medium for the sanctification of the 
hours and the activity that takes place in the course of them and, there
fore, a prayer that should be recited by timing the appropriate canonical 
hours to coincide with those of the natural day (SC 84, 88); the primacy of 
morning Lauds and Vespers, that, "by the venerable tradition of the univer
sal Church . . .  are the two hinges on which the daily office turns, " and 
"they are to be considered as the chief hours and are to be celebrated as 
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such" (SC 89a); and the importance of the prayer of the hours in the life 
and the ministry of priests in the care of souls (SC 86 and 90). 

Another important conciliar modification is the suppression of Prime 
(double Lauds). This change creates the possibility of an out-of-choir reci
tation of the three minor hours and therefore the freedom to choose the 
one that is best suited to the hour of the day. Matins is then reconverted 
into a morning hour without ruling out altogether the character of night 
praise, though, but with fewer psalms and more readings (SC 89). 

However, Sacrosanctum Concilium left a very important issue unre
solved, namely, the baptismal ecclesiality of the office; that is, the fact that 
the ecclesial character of the office does not depend exclusively or prima
rily on a deputation granted by the legitimate authority of the Church, but 
of the very nature of the Church as the people of God. Without question, 
the Council expanded the presupposition that was in effect until then, 
thus turning the office recited by those having a Church "deputation" into 
an ecclesial prayer (Sacrosanctum Concilium 84); but it left for further 
doctrinal refinements any consideration of all those baptized as deputies 
for office recitation, owing to their being a part of the Mystical Body of 
Christ, which-insofar as it is a Body-is called upon to continue the song 
of praise introduced on earth by its Head. 

This issue was resurrected years later by the General Instruction of 
the Liturgy of the Hours, which insisted time and again that the divine of
fice is the recitation of the entire people of God and the whole community 
of those baptized. Thus, the deputation changes its sign, for it becomes 
theological and not juridical, although the latter designation is not ex
cluded, as it is so stated and ratified by said Instruction. 

The current Code contains the basic premises of the original Instruc
tion, as shown by its own significant title: "The Liturgy of the Hours." It re
covers the ecclesial character of the office (c. 1173), which implies an 
invitation to the faithful to take part in it (c. 1174 § 2), although the moral 
obligation to do so should only be binding for clerics and members of in
stitutes of consecrated life and of societies of apostolic life, in accordance 
with their constitutions (c. 1174 § 1). The veritas horarum, which explains 
the recommendation of reciting the offices in the natural course of each 
hour, have been revived (c. 1175). The gradualness of the hours has been 
restored since primacy is granted to Lauds and Vespers. The Code has 
therefore taken a qualitative step of vital importance for the life of the 
Church and for the renovation of recitation by the secular clergy and the 
faithful. 
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Tit. II. The Liturgy of the Hours c. 1173 

Ecclesia, sacerdotale munus Christi adimplens, liturgiam 
horarum celebrat, qua Deum ad populum suum loquen
tem audiens et memoriam mysterii salutis agens, lpsum 
sine intermissione, cantu et oratione, laudat atque inter
pellat pro totius mundi salute. 

In fulfillment of the priestly office of Christ, the Church celebrates the lit
urgy of the hours, wherein it listens to God speaking to his people and re
calls the mystery of salvation. In this way, the Church praises God without 
ceasing, in song and prayer, and it intercedes with him for the salvation of 
the whole world. 

SOURCES: MD III; SC 83, 84; PAULUS PP. VI, Ap. Const. Laudis canti
cum, 1 nov. 1970, 8 (AAS 63 [ 1971] 531-532); GILH 6, 7 

CROSS REFERENCES: cc. 1174, 1175 

C OMMENTARY 

Jose Antonio Abad 

This canon deals directly with the nature and dimensions of the lit
urgy of the hours, taking as its point of reference Sacrosanctum Concil
ium 83-it is quoted almost literally-and Sacrosanctum Concilium 7; it 
implicitly accounts for their importance in the life of the Church. 

Above all, the text asserts the li turgical character of the liturgy of 
the hours, as it is defined through a now classic statement that the Consti
tution Sacrosanctum Concilium (SC 7) employs, as had the Encyclical 
Mediator Dei previously, in order to clarify the nature of the liturgy; in it , 
Jesus Christ exercises his priestly function. Since it is an act of Christ the 
Priest , it is also an act of the Church, for He always associates it with him
self as Spouse in liturgical actions. The Church is understood to be a bap
tismal community rather than a hierarchical reality-although the latter 
is not excluded-which implies that the liturgy of the hours is not a spe
cific recitation of clerics but a recitation proper to all the people of God. In 
other words, the subject who celebrates the liturgy of the hours is the 
Church in so far as the baptismal community is concerned. This lesson 
contains two implicit consequences, upon which the recent magisterium 
has insisted, especially the Council Constitution and the General Instruc
tion of the Liturgy of the Hours: that the celebration of the liturgy of the 
hours should of itself be common (SC 84; GILH passim)-not individual 
or quasi-private-and that its efficacy and importance do not originate 
from an extrinsic juridical title-the ecclesial deputation-but from its 
own nature, that being a prayer of the whole Christ (see introduction to 
tit. II: "The Liturgy of the Hours"). 
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The canon later notes the laudatory and intercessory dimensions of 
the liturgy of the hours. In the text one hears clearly the echo of Sacra
sanctum Concilium 83, wherein it is stated that "The Church .. . is cease
lessly engaged in praising the Lord and interceding for the salvation of the 
entire world." Even if there is no explicit reference to the Eucharist, there 
is an implicit one, not only because of the cited context-which mentions 
it expressly-but because the Eucharist is the laudatory prayer par excel
lence, and it is the originating source and the summit toward which the 
other ecclesial prayers of praise are directed. This connection between 
the Eucharist and the liturgy of the hours is important in order to see an 
extension of the latter in the former, which may require a significant spiri
tual assistance for the Mass to be, in fact, the center of the spiritual and 
apostolic life of Christians. 

Nonetheless, the canon points out what the theological basis of the 
liturgy of the hours' praise is: the proclamation and updating of the salvific 
Mystery, which is brought about by listening to the word of God who 
speaks to his people and the anamnesis of salvation. The celebration of 
the salvific Mystery is not only founded on and demands thanksgiving, but 
it is also an inexhaustible wellspring wherefrom the creative waters of the 
new life in Christ flow; it is to this life that all people are destined. This is 
why, apart from praising God incessantly, the liturgy of the hours prays for 
the salvation of all, so that the redeeming grace may reach all. Thus, the 
liturgy of the hours becomes a most effective means for the pastoral and 
evangelizing action of the Church. 

Finally, it is worthy of note that the canon employs the title of "lit
urgy of the hours," following the Constitution Laud is canticum 1 and the 
General Instruction of the Liturgy of the Hours, 2 instead of the classical 
term "divine office," which appears in the Sacrosanctum Concilium. This 
is not merely a terminological issue; it also has theological connotations 
since it alludes to the fact that praise and intercession are intended to 
sanctify time (the various hours of the day). It even intimates what it will 
say later on (c. 1175; see commentary): that, where possible, the truth of 
the hours should be observed, celebrating them at the time of the day that 
nature requires for each hour. 

This canon is very rich in content, and it constitutes a major innova
tion with respect to CIC/1917, which, in addition to limiting itself to pro
viding for the moral obligation only, considered the divine office as a 
prayer only proper to some clerics and religious persons ( cf. cc. 133 and 
610 CIC/1917). 

l. AAS 63 (1971), pp. 527-531. 
2. This Instructio, which serves as a general introduction to the Liturgy of the Hours, can 

be found in the first volume of the Liturgia Horarum, published by Paul VI (Typis 
polyglottis Vaticanis 1971). 
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Tit. II. The Liturgy of the Hours c. 1174 

§ 1. Obligatione liturgiae horarum persolvendae adstrin
guntur clerici, ad normam can. 276, § 2,  n. 3;  sodales 
vero institutorum vitae consecratae necnon societa
tum vitae apostolicae, ad normam suarum constitu
tionum. 

§ 2. Ad participandam liturgiam horarum, utpote ac
tionem Ecclesiae, etiam ceteri christifideles, pro 
adiunctis, enixe invitantur. 

§ 1. Clerics are obliged to recite the liturgy of the hours, in accordance 
with can. 276 § 2 n. 3; members of institutes of consecrated life and of 
societies of apostolic life are obliged in accordance with their consti
tutions. 

§ 2. Others also of Christ's faithful are earnestly invited, according to cir
cumstances, to take part in the liturgy of the hours as an action of the 
Church. 

SOURCES: § 1 : cc. 135, 413 §§ 1 et 2; 610 § §  1 et 3; 679 § 1; MD III; Ru
bricae Breviarii et Missalis Romani, 26 iul. 1960, 149-157 
(AAS 52 [1960] 623-625); SC 95-98; PAULUS PP. V I, m. 
p. Sacram Liturgiam, 25 ian. 1964, VI-IX (AAS 56 [1964] 
142-143); IOe 78; PAULUS PP. VI, Let. Sacrificium laudis, 
15 aug. 1966; ES II, 20; PAULUS PP. VI, Ap. Const. Laudis 
canticum, l nov. 1970, 1, 8 (AAS 63 [1971] 529, 534); GILH 
20-26, 28-32; SCDW Notif , 6 aug. 1972 (Notitiae, 8 [1972] 
254-258) 
§ 2: MD III; SC 100; PAULUS PP. VI, Ap. Const. Laudis canti
cum, l nov. 1970, 1, 8 (AAS 63 [1971] 529, 534); SCDW Deer. 
Cum editio, 2 feb. 1971; GILH 21-23, 27, 32, 33, 40, 254 

CROSS REFERENCES : cc. 246, 277, 663, 1173, 1175 

C OMMENTARY ------

Jose Antonio Abad 

The canon has two paragraphs that deal respectively with the moral 
obligation that some members of the Church have to celebrate the liturgy 
of the hours and of the utmost desirability for the other faithful also do to 
so, in accordance with their circumstances. 

Paragraph 1 distinguishes two points: 1) the subjects affected by the 
obligation; and 2) the scope of this obligation. 
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1. As far as subjects are concerned, the canon refers, on the one hand, 
to those specified in c. 277 § 3 to which it expressly refers (presbyters, dea
cons aspiring to the priesthood, and permanent deacons) and, on the other 
hand, to the members of the institutes of consecrated life ( cf. c. 663 § 3) 
and societies of apostolic life. 

2. With respect to the scope of the obligation, the canon just speci
fies that "obligatione ... adstringuntur clerici." In addition, c. 276 § 3 reads: 
"obligatione tenentur sacerdotes necnon diaconi ad presbyteratum aspir
antes cotidie liturgia horarum persolvendi secundum proprios et probatos 
libros liturgicos." 

Is this obligation a) a daily or customary one, b) a substantial or com
prehensive one, c) a grave or light one? The text does not resolve these 
questions, which is why it is necessary to resort to its inspirational 
sources, the Sacrosanctum Concilium 96 and 89, the General Instruction 
of the Liturgy of the Hours 29-30, and Ad pascendum. 

a) It is, in the first place, a daily obligation, because both the canon 
and all its sources use the term cotidie: "cotidie ... obligatione tenentur ... 
oficium persolvendi" (SC 96); "cotidie persolvant" (GILH, 29); the same is 
repeated by AP, VIII, a; and "obligatione tenentur ...  cotidie" (c. 276 § 3). 

b) In the second place, the obligation extends itself to the whole of
fice. All the above-mentioned documents so intimate: "totum officium" 
(SC 96); "integrum eius cursum" (GILH, 29; cf. AP, VIII, a); "liturgiam 
horarum [the term integram or equivalent is understood, because no limit 
is set and therefore it would be superfluous] secundum proprios et proba
tos liturgicos libros" ( c. 276 § 3). 

c) And thirdly, this is a grave obligation, at least for Lauds and Ves
pers, since they should not be omitted "nisi gravi de causa" (GILH, 29; cf. 
AP, VIII a). 

It is not clear whether this gravity may be extended to the other 
hours, where the General Instruction of the Liturgy of the Hours uses the 
expression ''fideliter peragant" ( c. 29) in referring to the Office of Read
ings. In speaking of the Middle Hours and Compline, it limits itself to rec
ommending them so "melius totum diem sanctificent" (no. 29). It is true 
that c. 276 speaks of "obligatione tenentur ... cotidie liturgiam horarum 
persolvendi," but it also uses a formula similar to the General Instruction 
of the Liturgy of the Hours 29: "integrum eius cursum cotidie persolvant." 
Afterwards, it establishes a different degree of obligation for each hour, 
not because of its extension, but because of its importance, referring to 
the origin of the obligation of reciting Lauds and Vespers: "sunt veluti 
cardo" (ibidem). It must be assumed that if the legislator had wanted to 
modify this obligation, he would have stated so in clearer and more un
equivocal terms. 
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According to this emphasis in the source material, we are of the 
opinion that the "obligatione liturgiae horarum persolvendi adstringuntur" 
of the canon we are commenting upon ( cf. c. 276 § 3), is to be understood 
as follows: the obligation is extended to the whole office each day, 
whereby the omission of any of the hours always implies a moral fault, 
even if there is no formal disregard for the norm; this fault is a grave one 
provided that it involves Lauds and Vespers; with respect to the Office of 
Readings, the gravity would demand omission of it during a relatively 
broad time period; for the other hours, this period should be even greater. 

Apart from the obligation that it imposes on clerics, which is pre
scribed in order to ensure the continuing celebration of the liturgy of the 
hours, it is very highly recommended (not ordered) that it be celebrated 
by all the faithful. The motivation is a consequence of what was stated in 
the previous canon: "since it is an action of the whole Church." This rec
ommendation is better motivated than in Sacrosanctum Concilium itself 
and is inspired by the Constitution Laudis canticum of Paul VI, where the 
liturgy of the hours is considered as a prayer of the entire people of God 
(no. 1), without recourse to the ecclesial deputation, as Sacrosanctum 
Concilium would have it (cf. nos. 95-100). 

This doctrine was absent from the CJC/1917, and it marks a notice
able enrichment. 
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In liturgia horarum persolvenda, quantum fieri potest, 
verum tempus servetur uniuscuiusque horae. 

In carrying out the liturgy of the hours, each particular hour is, as far as 
possible, to be recited at the time assigned to it. 

SOURCES: SCRit Deel., 28 dee. 1960; IOANNES PP. XX.III, Facul., 17 ian. 
1961; SC 88, 89, 94; PAULUS PP. VI, Ap. Const. Laudis canti
cum, l nov. 1970, 2 (AAS 63 [1971] 529); GILH 38, 39, 75, 77, 
84, 95 

CROSS REFERENCES: cc. 1173, 1174 

COMME NTARY - - - - - -

Jose Antonio Abad 

This canon deals with the veritas horarum in the celebration of the 
liturgy of the hours. In this respect, it consists of a traditional and an al
ready classical principle from Vatican II (SC 83 and 94), according to 
which every part of the office must be celebrated in conformity with the 
natural course of each hour. 

The general principle involves a very significant change of perspec
tive, since the divine office is no longer thought of as a prayer that takes a 
certain amount of time, but as a prayer intended to sanctify the time of 
each day. This sanctification requires Lauds to be recited during the early 
hours of the morning, Vespers at dusk, the Office of Readings at any time 
of the day, the Middle Hours between the ninth and twelfth hours (Terce), 
the twelfth and the fifteenth hours (Sext), the fifteenth hour and thereaf
ter (None), and Compline to close the day. 

However, the veritas horarum is a recommendation, not a prescrip
tion, so that neither ad urgendam nor adfiniendam obligationem are ap
plicable. This is what follows from the canonical formula) that conforms 
to Sacrosanctum Concilium 88: "in quantum fieri potest," and the General 
Instruction of the Liturgy of the Hours 29: "Horarum veritate, quantum 
fieri potest, servata." There appears to be no solid ground, then, to the 
opinion of those who argue that the veritas horarum implies the cessa
tion of the obligation regarding the hour that could not be celebrated at a 
congruous time, which is understood to be the time that substantially con
curs with the real time of each canonical hour. Undoubtedly, the veritas 
horarum is a dimension of the liturgy of the hours, but it is not the only 
one; moreover, the praise and entreaty that the entire Mystical Body of 
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Christ-Head and members-offers as a tribute to the Father, are not 
voided by the circumstances of time. 

Consequently, whoever conducts the liturgy of the hours during the 
day fulfills the obligation of celebrating it, even if he or she may not keep 
the veritas horarum; the latter, however, is extremely recommended, 
both due to the very nature of things and the mind of the Church. 

Obviously, the doctrine of this canon was not available in the CIC/ 
1917, since its philosophy of the divine office prescinded completely from 
the sanctification of time. 
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TITULUS III 

De exequiis ecclesiasticis 

TITLE III 

Church Funerals 

SANTOS 

- - - - - -- INTRODUCTION - - - - - -

Jose Luis Santos 

l. The canonical norm 

The canonical norm on funerals relies on their Christian signifi
cance, which we will discuss below. Both the initial norm and the rest that 
follow, a dozen canons, expressly note this intent. 

Apart from the respective canons of the CIC (cc. 1176-1185) and 
those pertaining to the CIC/1917 (cc. 1203-1242), various documents of 
the Second Vatican Council, such as the Rite of Funerals, the Pastoral Di
rectory for Bishops Ecclesiaelimago, and other provisions of the congre
gations, especially those of the Congregation for the Doctrine of the Faith 
can be mentioned as major sources of legislation on this subject. 

The sense of improvement in this legislative process refers, among 
other aspects, to the inclusion of elements that are conducive to fostering 
that Christian sense with respect to the people and the very funeral rites, 
as it dispenses from others that are less proper to its theological and pas
toral sense. 

Worthy of note are some general significant features, especially as 
they relate to a) the particular legislation and b) the uniform and simple 
manner in which the legislator has proceeded on these norms. 

a) It is particularly interesting to note that the universal legislator re
spects and values particular legislators, bishops and bishops' conferences 
through the CIC, as well as the particular customs of peoples in respect to 
this subject. It insists time and again on various norms safeguarding the 
particular law, whether by directly appealing to it (place of funerals, 
c. 1177; register entry, c. 1182), or by referring to the criterion of the local 
ordinary or the bishops' conference (funerals of non-Catholics, c. 1183; 
denial of burial, c.1184; offerings made on occasion of funerals, c. 1181). 
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This one reference was deliberately foreseen by the Council (SC 81) 
when it indicated the desire that "Funeral rites should express more 
clearly the paschal character of Christian death, and should correspond 
more closely to the circumstances and traditions found in various re
gions." 

In endorsing this desire of the Council, just as the CIC does, the fu
neral rite shows a more detailed interest in the observance of customs in a 
local region (no. 2). As far as possible, it proposes various funeral options 
according to countries and alluding to and abiding by the criterion and 
norms of the bishops' conferences (nos. 4-9). When adapting the rite to 
the new local needs and characteristics, it also suggests looking at the ad
visability of modifying or even eliminating certain rites (such as aspersion, 
incensing, liturgical color), if they are not in harmony with the customs of 
the peoples in the local area (nos. 21, 22). 

b) The CIC provisions on this matter also include other features that 
introduce a new assessment of the whole norm. 1 They drastically reduce 
the number of CIC/1917 norms (from forty canons to just ten); they in
volve the removal of privileged and discriminatory situations; and they in
clude a significant simplification of the norms themselves. Aside from 
imparting a more Christian sense to ecclesiastical funerals, the legislator 
is intent on providing a more uniform and simple normative structure con
sistent with the theological and pastoral feelings of the faithful, leaving to 
the good judgment of those in charge quite a fewdecisions and eliminating 
the CIC/1917's prior thoroughness, due to its lack of currency and useful
ness (e .g., all the previous detailed case law in terms of classes of funer
als, funeral minister, parish portion, differentiation among the faithful 
according to status, etc.). 

2. Theological foundation 

While funerals follow in part the universal practice of the worship of 
the deceased by the people, the Christian reason for funerals is under
stood as an added testimony of religious faith that stems from a theologi
cal basis and is expressed liturgically and under canonical norms. 

The universal human view on death has left a permanent imprint in 
the history of the peoples of the earth in terms of the treatment of respect 

1. Cf. commentary on cc. 1176-1185, in Salamanca Com; J.T. MARTIN DE AGAR, 
commentary on cc. 1 176--1 185, in Pamplona Com; S. ALONSO, commentary on cc. 1203-1238, 
in Codigo de Derecho Canonico (Madrid 1980); RF, 1421-1447; J. MANZANARES-A. MOSTAZA
J.L. SANTOS, Nuevo Derecho Parroquial (Madrid 1988) ,  pp. 549-556 and 561-563; 
E. FERNANDEZ REGATILLO, Derecho Parroquial, (Santander 1951), pp. 401-462; Comentarios 
al Codigo de Derecho Canonico, II (Madrid 1963), pp. 788-843; F. BLANCO NAJERA, Derecho 
funeral (Madrid 1930). 
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and importance in the meaning of funeral rites. Biblical narratives are per
vaded with this intent from the cult of death and the burial of patriarchs 
and prophets down to the faithful and the deceased in general; an eminent 
testimony of this universal respect is also the veneration brought about by 
the death of Christ in historical time and subsequently in the continuing 
worship in Jerusalem. 

According to the doctrine of Christ himself, as conveyed by the 
Apostles and tradition and in accordance with the interpretation of the 
magisterium of the Church, the Christian faith tries to offer a response 
from the divine faith to this universal question of man. 

To this end, it is illuminating to read the text of the Second Vatican 
Council on the mystery of death based on the texts of Revelation: "Christ 
won this victory when he rose to life, for by his death he freed man from 
death" (GS 18). Further on, he adds: "It is therefore through Christ, and in 
Christ, that light is thrown on the riddle of suffering and death which, 
apart from his Gospel, overwhelms us. Christ has risen again, destroying 
death by his death, and has given life abundantly to us" (GS 22).2 

3. Liturgical expression 

The Christian liturgical rite and the canonical norm on funerals are 
grounded in such substantive transcendence. Indeed, the funeral rite de
notes a deliberate interest in having "Christian funerals manifest Paschal 
faith and true evangelical spirit" (no. 2). It also encourages the Christian 
community to be in communion with the deceased members, and to offer 
their prayers from the two perspectives of spiritual assistance for the de
ceased and comfort of hope for those who stay in this life, thereby affirm
ing faith in everlasting life. 

The liturgical elements are designed to serve this purpose, and they 
include the most significant functions, such as the Eucharist, the readings 
of the word of God, psalms and other prayers, and the last farewell from 
the Christian community to one of its members (nos. 10-15). 

Also serving this same purpose are the pastoral recommendations to 
the relatives of the deceased, to the Christian community and the church 
ministers, and in particular to the priest responsible for the celebration of 
the funerals (nos. 23-35). 

2. Cf. LG, 7; SC, 5, 6, 32, 81, 82; GS, 18 and 22. In Sacred Scripture: 2 Mc 12 : 43; Lk 23: 46; 
Jn 11 : 25; Jn 6: 51 . 
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1 176 

Tit. III. Church Funerals c. 1176 

§ 1. Christifideles defuncti exequiis ecclesiasticis ad 
normam iuris donandi sunt. 

§ 2. Exequiae ecclesiasticae, quibus Ecclesia defunctis 
spiritualem opem impetrat eorumque corpora hono
rat ac simul vivis spei solacium affert, celebrandae 
sunt ad normam legum liturgicarum. 

§ 3. Enixe commendat Ecclesia, ut pia consuetudo de
functorum corpora sepeliendi servetur; non tamen 
prohibet cremationem, nisi ob rationes christianae 
doctrinae contrarias electa fuerit. 

§ 1. Christ's faithful who have died are to be given a Church funeral ac
cording to the norms of law. 

§ 2. Church funerals are to be celebrated according to the norms of the li
turgical books. In these funeral rites the Church prays for the spiri
tual support of the dead, it honours their bodies, and at the same time 
it brings to the living the comfort of hope. 

§ 3. The Church earnestly recommends that the pious custom of burial be 
retained; it does not however forbid cremation, unless this is chosen 
for reasons which are contrary to Christian teaching. 

SOURCES: § 1: c. 1239 § 3; SCCouncil Reser. , 12 ian. 1924 (AAS 16 
[1924] 189) 
§ 2: c. 1215; SCCouncil Reser., 12 ian. 1924 (AAS 16 [1924] 
189-190); SCDW Deer. Ritibus exsequiarum, 15 aug. 1969; 
GIRM 335; OEx 1-3 
§ 3: c. 1203; SCCouncil Resp., 16 ian. 1920; SCRO Resp., 
23 feb. 1926; SCRO Instr. Cadaverum cremationis, 19 iun. 
1926 (AAS 18 [1926] 282-283); SCRO Instr. De cadaverum 
crematione, 5 iul . 1963 (AAS 56 (1964) 822-823); SCPF 
Resp., 7 mar. 1967; OEx 15; SCSDW Resp., ian. 1977 

CROSS REFERENCES: cc. 529, 530,5°, 837 

1. Church funerals 

C OMMENTARY 

Jose Luis Santos 

Church funerals are understood to be the celebration of the sacred 
rites and prayers established by the Church to implore spiritual assistance 
for the deceased faithful on the occasion of their death. They are 
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considered to be not private actions but liturgical actions of the Church 
( cf. C. 837). 

Canon 1176 § 2 establishes their meaning in a more specific manner: 
spiritual assistance for the deceased, honor to their memory and body, 
and the consolation of the living. For its part, the Ordo Exequiarum adds 
other specific refinements: it inculcates the communion of all members of 
Christ by the Eucharist and through prayers and petitions; it establishes 
the principal funeral elements referred to above, namely, the Eucharist, 
the readings of the word of God, prayers, psalms, final commendation, 
and farewell from the Christian community to one of its members; it also 
specifies the three possible places or "stations" for the celebration of rite, 
to wit, the house, the church, and the graveyard. 

The text of the canon and the funeral liturgy inculcate the desire 
that the funerals manifest personal faith and the true evangelical spirit, 
that, upon honoring the bodies of the deceased as shrines of the Holy 
Spirit, we set aside all vain ostentation, and that, insofar as they are a 
prayer for the deceased, these rites should affirm faith in everlasting life 
(cf. RF, nos. 1-3). 

According to the Commission for the Revision of the Code, the title 
of funerals is considered to be equivalent to the concept of church burial 
in the CJC/1917 (a specific type of burial, not merely putting the person in 
the ground), but the title of funerals was preferred instead of burial, be
cause the meaning of the former is broader than the meaning of the latter, 
and because it transcends in a clearer manner the mere circumstance of 
place.1 However, according to customary form, the expressionfunerals or 
funeral is used as an equivalent. 

2. Right, duty 

Apart from its theological and pastoral meaning, the juridical nature 
of funerals is obvious, not only because of this set of canonical norms that 
regulate them (cc. 1176-1185), but also because of the so-called explicit 
reference by the legislator to the juridical order with the use of expres
sions prescribed in this first canon: "according to law" and "according to 
the liturgical norms." 

This canon declares funerals as a right of the faithful and an obliga
tion of the Church, according to each one's responsibility. The reason for 
this right and obligation lies in Christian communion, that is, in the partic
ipation of the faithful in the life of and the assistance they render to the 
Christian community. It is logical for the Church to feel responsible for 
that spiritual assistance. That is why it provides for the funerals of the 

l. Comm. 13 (1980), pp. 345-346. 
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deceased faithful, just as it establishes sacraments and sacramentals to as
sist the living. Hence the expression of an imperative character ( donandi 
sunt-they are to be given), whereby the legislator declares both the obli
gation of celebrating these rites and the right for them to be celebrated. 
"The canonical law-as stated by the decree of the SC Council-strictly 
orders that all those baptized be granted church burial, unless they are ex
pressly deprived of it by the law."2 

Therefore, the faithful, each and every one of them, partake of this 
right: those baptized in the Church, the catechumens as somehow already 
members of the Christian community (baptizati in voto ), and those bap
tized in other Christian churches if certain circumstances occur (see com
mentary on c. 1183). 

The obligation falls to the relatives or representatives of the deceased 
faithful to ensure that the funeral is celebrated. It eventually becomes a 
sort of personal function that is incumbent upon parents, relatives, and the 
Christian community, in addition to the responsibility of the priest ( cf. RF, 
nos. 16-19). 

The most immediate responsibility, however, pertains to the priest, 
and is derived from the funeral norms, which repeatedly insist on the 
priestly functions to be performed when celebrating burials: in the inter
ment, and in the inscription of the name in the register (cc. 1177 § 1, 1180 
§ 1, 1182). 

The importance of this responsibility is underscored elsewhere in 
the CIC when it prescribes the special functions of the priest, as it in
cludes "the conducting of funerals" ( c. 530), and, indirectly, when it pre
scribes the common obligations of the priest (c. 529 § 1) "to visit their 
families, sharing especially in their cares, anxieties and sorrows, comfort
ing them in the Lord," and "to help the sick and especially the dying in 
great charity, solicitously restoring them with the sacraments and com
mending their souls to God." 

This responsibility includes catechesis on Christian death, the care 
for the funeral celebration itself, and its harmonization with the pastoral 
life of the parish ( cf. RF, nos. 23-25). 

The legislator repeatedly shows a desire that care should be taken in 
preparing the funeral celebration, with a mindset attuned to the time pe
riod and funeral customs in the region, and also mindfulness of family and 
local traditions, so that human suffering is not denigrated and Christian 
hope is clearly shown. 3 

2. SCCouncil, Instr., January 12, 1924, AAS 16 (1924), p. 189; cf. C/C/1917, cc. 1239 and 
1240. 

3. Cf. SC 81; RF, 2 and 21-22. 
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3. Inhumation and cremation 

As indicated in this first canon, canonical discipline still favors the 
preservation of the tradition of burying the dead body, but it admits cre
mation without reticence, unless this is chosen for reasons that are con
trary to Christian teaching. 

Inhumation is encouraged for reasons of religious symbolism,4 as 
well as out of accommodation to the Biblical texts, 5 and due to the very 
strength of the long-standing Christian tradition. 6 

Cremation or incineration is currently admitted by the Church, so 
the prior opposing discipline is thus repealed. Its admission does not re
quire a special reason to choose it and responds to a legally authorized 
practice and an increasingly more common custom, which is owing to rea
sons of a public or private character, such as sanitary, financial or other 
reasons that have in themselves nothing to do with religious reasons. 

This is why, by virtue of the Instruction Piam et constantem, 7 the Sa
cred Congregation for the Doctrine of the Faith introduced the new Chris
tian discipline of accepting cremation as a viable option already before the 
CIC, considering that it is neither bad in itself nor in contradiction to 
Christian dogma, nor in opposition to religion, and taking into consider
ation that the antireligious meaning that it occasionally acquired in previ
ous times has now virtually disappeared. 

For the same reason, both the sacraments and church burial were al
lowed in due course for the faithful who might express their choice for 
cremation. 

Shortly afterward, Rite of Funerals 15 implemented the new norm, 
where it ratifies funerals in these cases and authorizes the celebration of 
the funeral rites, which are usually celebrated at the cemetery chapel, 
even at times at the same building of cremation. This circumstance was 
exempted in the previous Instruction in order to note the preference for 
inhumation. 

Based on these canons and the official interpretation recognized by 
the Commission for the Revision of the Code, 8 the previous discipline 
contrary to cremation that was a long-standing Church tradition was re
pealed by the existing text. The CJC/1917 expressly forbade it and denied 
the church funeral for such cases; the previous documents of the Holy 

4. Cf. SC 81: on the paschal character of death; 1 Cor 15, 36. 
5. Cf. Deut 2, 1-4 and 23; Job 19, 25; Ezek 39, 11-16; for the burial of Christ: Mt 28, 59-60; 

Mk 15, 46; Lk 23, 53 and Jn 19, 40: "sicut mos est iudaeis sepelire." 
6. Cf. note 10. 
7. Cf. AAS 56 (1964), pp. 822-823. 
8. Cf. Comm. 12 (1980), p. 347; SCDF, Instr. Piam et constantem . . .  , cit.; RF, 15. 
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See9 stated the same position, and so did the Christian testimonies of 
the early centuries, in which cremation was considered to be an anti
Christian practice; inhumation was then regarded as the standard practice 
of the Church.10 Otherwise, the cremation of corpses has been a well
known practice at all times for reasons of war, epidemics and other 
causes, although in the Western world the practice of cremation has be
come a more common occurrence only in modern times. 

9.  Cf. SCRO, Deer., December 15,  1886; ID, Deer. July 27, 1892; idem, Deer., June 19,  1926, 
AAS 18 (1926), p. 282. 

10. Cf. TERTULIAN, De anima, ch. 51: PL 2, 782; EUSEBIUS, Historia Ecclesiastica, Liber 5, 
ch. 1: PG 20, 407; BONIFACIO VIII, decretal Detestandae feritatis abusum in Extrav. 
Communes, L. 3, t. 6, c. 1. A brief synthesis can be found in the commentaries on c. 1176 in 
Pamplona Com and Salamanca Com. 
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CAPUT I 
De exequiarum celebratione 

CHAPTER I 

The Celebration of Funerals 

§ 1 .  Exequiae pro quolibet fideli defuncto generatirn in 
propriae paroeciae ecclesia celebrari debent. 

§ 2. Fas est autern cuilibet fideli, vel iis quibus fidelis de
functi exequias curare cornpetit, aliarn ecclesiarn fu
neris eligere de consensu eius, qui earn regit, et 
rnonito defuncti parocho proprio. 

§ 3. Si extra propriarn paroeciarn rnors acciderit, neque 
cadaver ad earn translaturn fuerit, neque aliqua ec
clesia funeris legitirne electa, exequiae celebrentur 
in ecclesia paroeciae ubi rnors accidit, nisi alia iure 
particulari designata sit. 

§ 1. The funeral of any deceased member of the faithful should normally 
be celebrated in the church of that person's proper parish. 

§ 2. However, any member of the faithful, or those in charge of the de
ceased person's funeral, may choose another church; this requires the 
consent of whoever is in charge of that church and a notification to 
the proper parish priest of the deceased. 

§ 3. When death has occurred outside the person's proper parish, and the 
body is not returned there, and another church has not been chosen, 
the funeral is to be celebrated in the church of the parish where the 
death occurred, unless another church is determined by particular 
law. 

SOURCES: § 1: cc. 1215, 1216, 1230 § §  1-5, 7; SCCouncil Resol., 21 apr. 
1917 (AAS 10 [1918] 138-144); SCCouncil Resol., 2 iun. 1917 
(AAS 10 [1918] 326-331); CodCom Resp., 16 oct. 1919, 15 
(AAS 11 [1919] 479); SCCouncil Resol., 9 iul. 1921 (AAS 13 
[1921] 534-537); SCCouncil Resol., 9 iun. 1923 (AAS 17 [1925] 
508-510); SCCouncil Resol., 12 ian. 1924 (AAS 16 [1924] 189-
190); SCCouncil Resol., 24 maii et 15 nov. 1930 (AAS 25 
[1933 ] 157); SCCouncil Resol., 4 iul. 1936 (AAS 29 [1937] 
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475); SCCouncil Resol., 9 dee. 1939 (AAS 32 [1940] 75-76); 
SCCouncil Resol., 5 iul. 1941 (AAS 34 [1942] 101-103) 
§ 2: cc. 1219-1221, 1223-1229 § §  1 et 2; SCCouncil Resol., 
9 iul. 1921 (AAS 13 [1921] 535-537); SCCouncil Resol., 
12 nov. 1927 (AAS 20 [1928] 142-145); SCCouncil Resol., 
15 nov. 1930 (AAS 25 [1933] 155-157); SCCouncil Resol., 
4 iul. 1936 (AAS 29 [1937] 475); SCCouncil Resol., 9 dee. 1939 
(AAS 32 [1940] 75-76); CodCom Resp., 4 ian. 1941 (AAS 34 
[1942] 101-103) 
§ 3: cc. 1216 § 2, 1218, 1230 § §  1 et 7; SCCouncil Resol., 
21 apr. 1917 (AAS 10 [1918] 138-144); SCCouncil Resol., 
2 iun. 1917 (AAS 10 [1918] 326-331); SCCouncil Resol., 9 iun. 
1923 (AAS 17 [1925] 508-510); SCCouncil Resol., 9 dee. 1939 
(AAS 32 [1940] 75-76) 

CROSS REFERENCES: c. 530 

COMMENTARY ------

Jose Luis Santos 

l .  Place of the funeral 

a) Parochial church 

The appropriate place for the funerals of the faithful is the proper 
parish of the deceased, even when death takes place outside the parochial 
territory and the body is transferred to it, as indicated by § 3 of the canon. 
This is understood to be the proper place because it is in this community 
of the faithful that the person lived out his or her life. Since this is the per
son's parochial domicile, the entry of the deceased is registered in this 
place as being the jurisdictional, pastoral, and administrative purview of 
the person. 

These are the reasons for the CIC to indicate the parochial church as 
the proper place. The prescription is also congruous with the norm that 
establishes the celebration of funerals as a special function of the parish 
priest, as is the case with the other Christian assistance provided at the 
end of life, such as Viaticum, anointing of the sick, and blessing of the 
dying (c. 530). 

b) Non-parochial church 

It is also possible to celebrate funerals in non-parochial churches, 
although in that case it is usually regulated by the particular legislation 
in order to avoid possible inconveniences, whether on account of the 
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juridical priority of the responsibility of the parish priest, or for adminis
trative reasons, or also for pastoral purpose in gathering the faithful at an 
especially significant time for relatives and friends of the deceased and for 
the faithful in general. 

While the customary practice is still the celebration in the parochial 
church, there are nevertheless potential issues that can emerge in relation 
to hospital centers where death takes place, or with the places and funeral 
homes where the deceased are kept for vigil or with the proper cemetery 
chapels. In such cases the particular legislation seeks to provide religious 
services by authorizing the private celebration of the Eucharist and other 
intercessory prayers in such centers and chapels, but with the exception 
of the celebration or funeral service properly speaking, which must be 
performed in conformity with the general norm, c. 1177 § 1, at the paro
chial church. 1 

However, even though the text of this canon was carefully drawn up 
by the Commission for the Revision of the Code in order to ensure sim
plicity and brevity and leave out the thorough casuistry of the CJC/1917,2 it 
must be acknowledged that this point is still an issue insofar as people's 
mobility and the very wide range of places in which people may die will in
crease the difficulties for the celebration of the funeral in the parish. 

c) In case of doubt 

In case of doubt (raised by the Code Commission) on what particular 
law is to prevail, whether it should be the domicile of the deceased or the 
location where death takes place, the answer indicates the possibility of 
enforcing the existing particular law, and to let the law provide specifi
cally for other possible determinations, without the necessary recourse to 
the bishops' conference. Otherwise, the same response would also add the 
well-known principle of locus regit actum,3 which can be applied usefully 
by analogy. 

Should doubt persist, the traditional criterion of the proper parochial 
church could still be applied as the prevailing norm. This would be the 
case if there were any doubts about the particular law or about the choice 
made by the deceased or his or her representatives. 4 

1. Cf., "Normas diocesanas sobre celebraci6n de exequias," Boletin Oficial del 
Arzobispado de Barcelona (1984), p. 225, and (1985), p. 28; "Normas sobre servicio religioso 
en tanatorios, " Boletin del Arzobispado de Valladolid (1988), p. 687. Cf. J.L. SANTOS, 
"Funciones especialmente encomendadas al parroco," in La parroquia en el nuevo Derecho 
Canonico (Salamanca 1991), pp. 73-96. 

2. Cf. Comm. 12 (1980), p. 351. 
3. Cf. Comm. 15 (1983), pp. 244-245. 
4. Cf. commentary on c. 1217, in Salamanca Com. 
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2. Right to elect 

This canon also establishes the valid right of all the faithful to elect 
the funeral church on their own or through their representatives. 

The elective choice enjoys preference over other options, otherwise 
there would hardly be any point in applying it, since there would always 
be another preferred option within the ones indicated. The legislator 
wishes to abide by the will of the faithful as far as possible, both in regard 
to the burial place and the place of the funeral ( cc. 1177, 1178, and 1180). 5 

The choice is to be made by the person or by the person's representa
tives, and it is to be expressed in a credible way, although without any 
greater requirements than the normal credibility of persons; it is also un
derstood to have been made in a voluntary, uncoerced fashion ( c. 1227 of 
the CJC/1917 prescribed nullity for cases of coercion where people had 
been forced by a church official to choose that official's church). 

Lastly, also with respect to this subject, the normative simplicity of 
the CIC is a noteworthy aspect, which stands in contrast with the thor
ough casuistry of the previous Code on the faithful's ability to choose, on 
the eligible church, and on other issues that affected even the validity of 
the election. 6 

3. Other churches 

The last part of the canon seeks to resolve some of the hypotheses 
about the site of the funerals: 

a) If death takes place outside the proper parish, but the deceased is 
transferred to it, that parish will still be the parish of the funeral, as was 
noted earlier. 

b) However, if the transfer does not occur, the funeral parish will be 
the parish where death takes place, pursuant to the stated principle locus 
regit actum. If the deceased had several domiciles, the funeral can be cel
ebrated in any of them. 

c) But in any case, as was already noted, the legislator allows for the 
will of the deceased or of his relatives or representatives, as well as the 
provisions of the particular law, for that matter, to be observed. 

5. Cf. E. FERNANDEZ REGATILLO, Derecho parroquial (Santander 1951), p. 428. 
6. Cf. CJC/1917, cc. 12 16-1227. 
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1 178 Exequiae Episcopi dioecesani in propria ecclesia cathe
drali celebrentur, nisi ipse aliam ecclesiam elegerit. 

The funeral of a diocesan Bishop is to be celebrated in his own cathedral 
church, unless he himself has chosen another church. 

SOURCES: cc. 1219 § 2, 1230 § 6; SCCouncil Resol., 9 dee. 1939 (AAS 32 
[1940] 76) 

CROSS REFERENCES: cc. 368, 381, 1242 

C OMMENTARY ------

Jose Luis Santos Diez 

This norm makes perfect sense, insofar as it provides for the funer
als of bishops to be celebrated in their cathedral church since there they 
hold office and have a close bond with it as the center of the diocesan 
community. This is consonant with the provision of c. 1242, which autho
rizes burial in the church, if it is the burial of the diocesan bishop, includ
ing the emeritus, as well as, of course, the Roman Pontiff and the 
Cardinals, although it is restrictive with respect to the other faithful. Once 
the burial in the church has been authorized, the church itself is responsi
ble for the celebration of the funeral ( c. 1177 § 3).1 

The restrictive form of c. 1242 leads one to ask about the funerals of 
other church officials who are not mentioned by this norm, and yet are 
equated to the diocesan bishop according to law, unless otherwise stated 
(cc. 381 § 2 and 368), since they preside over other particular churches; 
namely, the prelate, the territorial abbot, the vicar, the apostolic prefect, 
and the apostolic administrator. The same question could be asked with 
regard to the auxiliary and coadjutor bishops, who have not been men
tioned in the work of the Commission for the Revision of the Code. 2 

The current practice in these cases usually proceeds with a rather 
extensive set of criteria, and it is customary practice to authorize the fu
neral and burial in the proper church, which is a criterion that sometimes 
is spelled out in particular legislation, as it was also in the previous law. 3 It 
might be thought that there is a sort of "presumed election," and therefore, 

1. Cf. Comm. 12 (1980), p. 352; 15 (1983), pp. 348-349. 
2. Cf. Comm. 12 (1980), p. 349. 
3. Cf. CIC/1917, cc. 1219-1220. 
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as in the other cases, the Church would continue to observe the principle 
of the faithful's will.4 

A similar procedure is sometimes applied to funerals and burials in 
the case of the parish priest in his parish, and even in the case of other 
faithful of outstanding Christian significance for the parochial community. 
In these cases, logically enough, the appropriate authorization will have to 
be requested from the diocesan bishop, who may grant a dispensation 
from the disciplinary law (c. 87). 

4. Cf. E. FERNANDEZ REGATILLO, Derecho parroquial (Santander 1951), pp. 423-424. 
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Exequiae religiosorum aut sodalium societatis vitae 
apostolicae generatim celebrantur in propria ecclesia aut 
oratorio a Superiore, si institutum aut societas sint cleri
calia, secus a cappellano. 

Normally, the funerals of religious or of members of a society of apostolic 
life are to be celebrated in their proper church or oratory: by the Superior, 
if the institute or society is a clerical one; otherwise, by the chaplain. 

SOURCES: cc. 1221, 1222, 1230 § 5; CodCom Resp. lV, 20 iul. 1929 (AAS 
21 [1929] 573); CodCom Resp. 2, 31 ian. 1942 (AAS 34 [1942] 
50) 

CROSS REFERENCES: cc. 573 ss., 731 ss. 

COMME NTARY ------

Jose Luis Santos 

As far as deceased religious are concerned, this norm provides for 
two eventualities: the funeral church and the officiating priest for the de
ceased. There is nothing special to be added on the officiating priest who 
will be the appropriate superior if the institute or society is a clerical one, 
or otherwise, the chaplain. 

With respect to the funeral place, it establishes the same solution for 
the situation of members of institutes of consecrated life ( cc. 573-730) 
and for those who belong to societies of apostolic life (cc. 731-746), by 
designating the church or oratory of the institute or society as the proper 
place for the funerals in both cases. 

This solution is likely to be applicable to members of secular insti
tutes, since their general norms are included in the same section of the 
CIC as other institutes of consecrated life, with no exception being made 
in c. 1179 with respect to them. That solution notwithstanding, the Com
mission for the Revision of the Code deliberately chose not mention secu
lar institutes, once the question of their inclusion was raised, because 
some thought that the members of these institutes would follow the gen
eral norm established for the faithful in c. 1177 § 2 on the proper parish 
and the possible choice of officiants. Yet, no reference is made in the final 
text to this incident.1 

1. Cf. Comm. 12 (1980), p. 352 15 (1983), p. 245. 
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SANTOS Tit. III. Ch. I. The Celebration of Funerals c. 1179 

The norm here has also been simplified by omitting archaic provi
sions that would make specific reference to other faithful related to the re
ligious (novices, service staff, cloistered nuns, seminarians, etc.), whose 
funerals will be celebrated in accordance with the common norms, the 
particular law, or the free will of persons. 2 

2. Cf. E. FERNANDEZ REGATILLO, Derecho parroquial (Santander 1951), pp. 424-428. 
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c. 1180 

1 180 

Bk. IV. Pt. II. The Other Acts of Divine Worship SANTOS 

§ 1 .  Si paroecia proprium habeat coemeterium, in eo tu
mulandi sunt fideles defuncti, nisi aliud coemete
rium legitime electum fuerit ab ipso defuncto vel ab 
iis quibus defuncti sepulturam curare competit. 

§ 2 .  Omnibus autem licet, nisi iure prohibeantur, eligere 
coemeterium sepulturae. 

§ 1. If a parish has its own cemetery, the deceased faithful are to be bur
ied there, unless another cemetery has lawfully been chosen by the 
deceased person, or by those in charge of that person's burial. 

§ 2. All may, however, choose their cemetery of burial unless prohibited 
by law from doing so. 

SOURCES: § 1: cc. 1228, 1231; SCCouncil Resol., 2 iun. 1917 (AAS 10 
[1918] 326-331); SCCouncil Resol., 9 iul. 1921 (AAS 13 [1921] 
535-537); SCCouncil Resol., 12 nov. 1927 (AAS 20 [1928] 
142-145); SCCouncil Resol., 4 iul. 1936 (AAS 29 [1937] 475) 
§ 2: cc. 1223, 1224, 1226-1229; SCCouncil Resol., 2 iun. 1917 
(AAS 10 [1918] 326-331); SCCouncil Resol., 9 iul. 1921 (AAS 
13 [1921] 535-537); SCCouncil Resol., 12 nov. 1927 (AAS 20 
[1928] 142-145) 

CROSS REFERENCES: cc. 1240-1243 

COMME NTARY ------

Jose Luis Santos 

The funeral rite also consists of the celebration of funerals at the 
cemetery and the place of burial as a distinct "station" of the church. 1 

Hence, the inclusion of this norm in this place and its allusion to the 
proper cemetery of the parish, if there is any. The legislator favors the ex
istence of a parochial cemetery, as well as a cemetery for religious and 
other ecclesiatical juridical persons, but insists on their sacred signifi
cance and dispensing here from the nature of their entitlements (property, 
usufruct, and other rights) (cc. 1240-1241). Upon formulating these 
norms, the current difficulties for their retention became evident, and de
spite the large past and present difficulties, the Commission for the Revi
sion of the Code for this canon chose to remain silent. 2 

1. Cf. RF, 4. 
2. Cf. Comm. 12 (1980), pp. 352-353. 
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Concurrent with what is indicated for the funerals, free choice is 
also evident here. It establishes the possibility for all the faithful to choose 
the cemetery and the place of burial, and any possible provisions to the 
contrary are referred to common or particular law. No mention is made of 
some persons (such as infants or their equivalents in law or the professed 
religious), who for various reasons lacked the faculty to choose under the 
previous legislation. 3 

3. Cf. CJC/1917, c. 1224. 
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c. 1 181 

1 181 

Bk. IV. Pt. II. The Other Acts of Divine Worship SANTOS 

Ad oblationes occasione funerum quod attinet, serventur 
praescripta can. 1264, canto tamen ne ulla fiat in exe

quiis personarum acceptio neve pauperes debitis exe
quiis priventur. 

The provisions of can. 1264 are to be observed in whatever concerns the 
offerings made on the occasion of funerals. Moreover, care is to be taken 
that at funerals there is to be no preference of persons, and that the poor 
are not deprived of a proper funeral. 

SOURCES: cc. 1234-1237; SCCouncil Resol., 9 iul. 1921 (AAS 13 [1921] 
535-537); SCCouncil Resol., 9 iun. 1923 (AAS 17 [1925] 508-
510); CodCom Resp. II, 6 mar. 1927 (AAS 19 [1927] 161); SC
Council Resol., 24 maii et 15 nov. 1930 (AAS 25 [1933] 157); 
SCCouncil Resol. 5 iul. 1941 (AAS 34 [1942] 101-103); SC
Council Resp., 30 iul. 1953; SC 32; OEx 20 

CROSS REFERENCES: cc. 222, 531, 551, 848, 1264, 1267 

COMME NTARY ------

Jose Luis Santos 

The subject of offerings on occasion of funerals is referred by the 
legislator to the general rules for offerings on the occasion of the adminis
tration of the sacraments and sacramentals (c. 1264). At the same time all 
discrimination is rejected and provision is made for the free celebration of 
funerals for those who lack the resources to pay. 

1.It speaks of "offerings" rather than "price," since the point is not 
buying or selling the sacrament or the sacramentals, but helping the 
church attend to its needs, including the sustenance of its ministers 
(c. 222 § 1). 

For this reason, the 1971 Synod recommends instructing the Chris
tian people on priestly remunerations, in the sense of separating them 
from ministerial acts, especially the sacramental acts.1 

The above-mentioned c. 1264 designates that the bishops of the ec
clesiastical province to establish, if they deem it appropriate, the adminis
trative taxes and the sacramental offerings, and their specific destination. 

1. Cf. SYNOD 1971, II, 4, AAS 63 (1971), p. 921, in EV, IV, no. 1234; DPMB, 88; 
J. MANZANARES, Nuevo Derecho Parroquial (Madrid 1988), pp. 130 and 551. 
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SANTOS Tit. III. Ch. I. The Celebration of Funerals c. 1181 

In the diocesan purview, it is incumbent upon the bishop to establish the 
distribution of offerings by the faithful, including the remuneration of the 
clergy who perform the corresponding functions. 

The offerings of the faithful are in themselves destined to meet the 
needs of the church and, for this reason, those given to parish priests or 
vicars will in principle be included in the parochial fund ( cc. 531 and 551). 
In any case, provision is made for the will of the faithful to be observed if 
these offerings are donated for a specific purpose ( c. 1267 § 3). 

Otherwise, where the diocesan tax is established, the administration 
of sacramental acts is to abide by it, and no higher amounts can be levied, 
except for the possible voluntary donations of the faithful, about which no 
objection is indicated ( c. 848). 

Quite a few dioceses have dispensed from the diocesan tax in the 
ministerial administration, either asking only that the faithful voluntarily 
contribute whatever offering they may wish, or even doing away with this 
request when the parochial system of assistance is provided through other 
means. 

Every reference to the so-called "parochial portion" of the long
standing canonical tradition in the previous legislation is omitted in the 
CIC. The parochial portion or tax amount pertaining to the proper parish 
if the funeral was conducted in a different church, is thus abolished. Its 
thorough regulation established the amount, sources, and distribution of 
it, as well as the parochial tax in general. 2 

2. The canonical legislator shows special concern for avoiding all 
discrimination of persons, as noted in the text of the canon. Pursuant to 
the Vatican II request, the canon admits, nevertheless, only a special litur
gical reference in the ce lebration of funerals for those who receive the 
order of priesthood, or those who were vested with authority in public of
fice, and eliminating the possibility that other designations-economic or 
social-may prevail. As a result, the various classes of funerals that ex
isted in the previous law have been abolished. 3 

3. Finally, the canon also shows special concern for the poor to be 
cared for in the same manner as the other faithful in terms of spiritual as
sistance, and particularly so that at the time of their death they do not lack 
the appropriate funeral rites. This explicit mandate of the CIC/1917, which 
is also reiterated by the Presbyterorum ordinis, is contained in various 
parts of the CIC and has come to be regarded as a special obligation for 
the parish priest.4 

2. Cf. C/C/1917, cc. 1234-1237; E. FERNANDEZ REGATILLO, Derecho parroquial (Santander 
1951), pp. 445-452; Comentarios al C6digo de Derecho Canonico, II (Madrid 1963), pp. 821-
822. 

3. Cf. SC, 32; C/C/1917, 1234. 
4. Cf. C/C/1917, c. 1235; PO, 6; cc. 1181 and 848 
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c. 1 182 

1 182 

Bk. IV. Pt. II. The Other Acts of Divine Worship SANTOS 

Expleta tumulatione, inscriptio in librum defunctorum 
fiat ad normam iuris particularis. 

After the burial an entry is to be made in the register of the dead, in accor
dance with particular law. 

SOURCES: c. 1238 

CROSS REFERENCES: cc. 877, 895, 1121 

CO MME NTARY ------

Jose Luis Santos 

The entry in the register of the dead, as in the other cases of sacra
mental registration (baptism, confirmation, and marriage), is to be done in 
accord with the particular law, which can require different forms accord
ing to the time and place, and even according to the civil law. It is the 
proper task of the parish priest to register the entry and to obtain the 
proper information when the funeral is celebrated in a location other than 
his parish church. 
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SANTOS Tit. III. Ch. II. Those to Whom Church Funerals . . .  c. 1183 

CAPUT II 
De iis quibus exequiae ecclesiasticae concedendae 

sunt aut denegandae 

1 183 

CHAPTER II 
Those to Whom Church Funerals are 

to Be Allowed or Denied 

§ 1 .  Ad exequias quod attinet, christifidelibus catechu
meni accensendi sunt. 

§ 2.  Ordinarius loci permittere potest ut parvuli, quos 
parentes baptizare intendebant quique autem ante 
baptismum mortui sunt, exequiis ecclesiasticis do
nentur. 

§ 3. Baptizatis alicui Ecclesiae aut communitati eccle
siali non catholicae adscriptis , exequiae ecclesias
ticae concedi possunt de prudenti Ordinarii loci 
iudicio, nisi constet de contraria eorum voluntate et 
dummodo minister proprius haberi nequeat. 

§ 1. As far as funerals are concerned, catechumens are to be reckoned 
among Christ's faithful. 

§ 2. Children whose parents had intended to have them baptised but who 
died before baptism, may be allowed Church funerals by the local Or
dinary. 

§ 3. Provided their own minister is not available, baptised persons be
longing to a non-Catholic Church or ecclesial community may, in ac
cordance with the prudent judgement of the local Ordinary, be 
allowed Church funerals unless it is established that they did not 
wish this. 

SOURCES: § 1: c. 1239 § 2; RCIA 18 
§ 2: c. 1239 § 2; OEx 82 
§ 3: c. 1240 § 1,1 °; SCPF Resp., 31 maii et 29 iul. 1922; SCHO 
Resp., 15 nov. 1941; SCDF Deer. Accidit in diversis, 11 iun. 
1976 (AAS 68 [1976] 621-622) 

CROSS REFERENCES: cc. 96, 205, 206, 213, 844, 865, 1176, 1177 
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c. 1 183 Bk. IV. Pt. II. The Other Acts of Divine Worship SANTOS 

COMME NTARY ------

Jose Luis Santos 

The granting of church funerals is understood to be a right of the 
faithful and a corresponding obligation of those responsible for the grant
ing of that right. The faithful themselves will make sure that no one who is 
entitled to a church funeral will be deprived ofone. This corresponding 
right and obligation is clearly derived from cc. 1176 and 1177 (see com
mentaries). 

The legislator also indicates a desire to extend this right to all those 
who are somehow in communion with the Church, and therefore this 
canon includes various groups of persons: the faithful, the catechumens, 
the children of Christian parents who died before being baptized. and non
Catholic Christians under special circumstances. 

l. Thefaithful 

It is only natural for the faithful to be the first in receiving this spiri
tual assistance, not only for individual reasons ( c. 96), but also for being, 
or having been, a part of the Church community. The text of c. 1183 starts 
by stating the right of catechumens and not of the baptized faithful be
cause explicit reference to them has already been made in c. 1176. It was 
so spelled out by the Commission for the Revision of the Code. 1 It was 
also established by the title on rights and obligations of the faithful: 
"Christ's faithful have the right to be assisted by their holy pastors from 
the spiritual riches of the Church, especially by the word of God and the 
sacraments" (c. 213). The spiritual assistance of the funeral rites is in
cluded in the assistance that the Church grants to Christians in the various 
vicissitudes of life, from birth to death. The liturgy, for its part, with its 
various readings, prayers, and psalms, continues to apply this practice to 
the funeral rites, and, in general, to prayer for the deceased. 

2. Catechumens 

As far as funerals (c. 1183 § 1) are concerned, the fact that they are 
equated to the faithful corresponds to the proper nature of the catechu
men, who is joined by intention to the communion of the Church, and is 

1. Cf. Comm. 12 (1980), p. 354. 
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SANTOS Tit. III. Ch. II. Those to Whom Church Funerals . . .  c. 1183 

practically considered an integral part of it, at least as far as enjoying pos
sible spiritual benefits prior to receiving baptism. 

Proceeding from theological reasons, c. 206 notes that the catechu
mens moved by the Holy Spirit, wish to, and explicitly request, to be incor
porated into the Church and to lead a life guided by the theological virtues 
of faith, hope, and charity, although they have not yet received baptism. 

Even though the person may not be in the specific institution called 
the "catechumenate" discussed in cc. 851 and 856, it may be noted that this 
broader catechumen status is considered to be sufficient for spiritual assis
tance, since upon defining it, the legislator does not speak of the institu
tion, but of the individual's genuine desire and personal will to join the 
Church. On separate occasion, it also notes that it is appropriate to admin
ister baptism to the catechumen who is in danger of death, even if the "cat
echumenate" has not been completed ("received"). Therefore, for identical 
reasons, the funeral rites would also be appropriate in cases of death. 

This reasoning corresponds to the most favorable pastoral and jurid
ical treatment given to catechumens in canonical and liturgical texts. 2 It 
also agrees with the intention of Vatican II to assure that, even if catechu
mens have not received baptism, "since they are already joined to the 
Church they are already of the household of Christ and are quite fre
quently already living a life of faith, hope and charity" (AG 14). 

3. Children who have died before being baptized 

The granting of funeral rites to children whose parents wished to 
baptize them, but who have died before baptism, represents by extension 
the granting of funeral rites to catechumens, because the will of the par
ents, especially if they are Christians, will substitute for that of their chil
dren and suppose a prior adherence to the Christian faith .. 

The Ordo Exequiarum considers that this celebration "does not pre
judge the theological question of the everlasting fate ( of the children who 
have died without baptism), or of the necessity of baptism for salvation. 
This is a demonstration of maternal solicitude by the Church in consider
ation of the faith of the parents and of their desire to baptize the child, and 
a proof of confidence in the kindness and mercy of the Lord. "3 

Otherwise, with respect to the baptism of children who have not yet 
achieved the use of reason, it is a customary practice for the Church to re
gard the parental will that substitutes for the faith of the child and guaran
tees the child's future Christian formation, to be good and sufficient. 4 

2. Cf. RF (regarding catechumens); cc. 206 and 788. 
3. Cf. RF, 56. 
4. Cf. A. MOSTAZA, Nuevo Derecho Parroquial (Madrid 1988), pp. 136-137. 
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It must be noted that the canon speaks precisely of Christian fune
rals rather than intercessory prayers, because the intercessory prayers 
for the dead are nowhere forbidden, even if the dead are not Christian. 
What the text authorizes are church funerals. The authorization for inter
cessory prayer is irrelevant since they do not require any authorization. 5 

4. Non-Catholic Christians 

Their admission to the church funeral rites is owing to the ecumeni
cal spirit of the Church, which has been shown in the documents of the 
Second Vatican Council and the proper norms of the CIC. 6 

Nevertheless, even though the Christian communion between Catho
lics and non-Catholics may not be a full communion, the situations of 
Christian and ecclesial communion do indeed admit a major congruence, 
furthered by some churches, at least in those things that will not compro
mise the doctrinal unity, as is the case of the ecclesiastical discipline on 
funerals and intercessory prayers. 

Yet out of respect for the will of persons and the autonomy of the 
churches, it admits funeral rites in general by authorizing their celebration 
only in the case where it is not contrary to the will of the person, and 
when the proper minister is not able to conduct the rites; these are both 
points that will be appraised in accordance with the prudent judgment of 
the local ordinary. 

As the authors indicate, there are two pitfalls to be avoided on this 
matter: the harshness of those who are opposed to any concession, and 
who argue that a sacramental does not fit in those cases of need that call 
for communicatio in sacris ( cf. UR 8); and an excessive benevolence that 
does not take into account the lack of full communion, and may even be 
interpreted as proselytism. 7 

5. Cf. Comm. 12 (1980), pp. 354-355; 15 (1983), p. 245. 
6. Cf. UR, 8; Ecumenical Directory (1967); Instr. In quibus (1972); cc. 365, 383, 785, 844. 
7. Cf. SCDF, Deer., June 11 ,  1976; Comm. 12 (1980), p. 354; J. MANZANARES, Nuevo 

Derecho Parroquial (Madrid 1988), p. 553. 
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SANTOS 

1 184 

Tit. III. Ch. II. Those to Whom Church Funerals . . .  c. 1184 

§ 1.  Exequiis ecclesiasticis privandi sunt, nisi ante mor
tem aliqua dederint paenitentiae signa: 
1 ° notorie apostatae, haeretici et schismatici; 
2° qui proprii corporis cremationem elegerint ob ra

tiones fidei christianae adversas; 
3° alii peccatores manifesti, quibus exequiae eccle

siasticae non sine publico fidelium scandalo con
cedi possunt. 

§ 2 .  Occurrente aliquo dubio, consulatur loci Ordinarius, 
cuius iudicio standum est. 

§ 1. Church funerals are to be denied to the following, unless they gave 
some signs of repentance before death: 
1 ° notorious apostates, heretics and schismatics; 
2° those who for anti-Christian motives chose that their bodies be 

cremated; 
3° other manifest sinners to whom a Church funeral could not be 

granted without public scandal to the faithful. 
§ 2. If any doubt occurs, the local Ordinary is to be consulted and his 

judgement followed. 

SOURCES: § 1, 1 ° : c. 1240 § 1,1 °; SCPF Resp. 2, 31 maii et 29 iul. 1922; 
SCHO Resp., 15 nov. 1941 
§ 1,2° : c. 1240 § 1,5° ; SCCouncil Resp. 16 ian. 1920; CodCom 
Resp. X, 10 dee. 1925 (AAS 17 [1925] 583); SCHO Resp., 
23 feb. 1926; SCHO Instr. Cadaverum cremationis, 19 iun. 
1926 (AAS 18 [1926] 282-283); SCHO Instr. De cadaverum 
crematione, 5 iul. 1963 (AAS 56 [1964] 822-823); OEx 15 
§ 1,3° : c. 1240 § l,6° ; SCDF Deer. Patres Sacrae, 20 sep. 1973 
(AAS 65 [1975] 500) 
§ 2: c. 1240 § 2; SCHO Resp., 15 nov. 1941; SCDF Deer. 
Patres Sacrae, 20 sep. 1973 (AAS 65 [1975] 500) 

CROSS REFERENCES: cc. 18, 751, 1352, 1364 

COMMENTARY 

Jose Luis Santos 

1. Denial of church funeral rites 

Clearly, the denial of church funerals does not preclude the possibil
ity of offering prayers of petition and other prayers on behalf of any de
ceased person, regardless of whether or not the person was a believer, 
since the norm refers to church funerals only in a specific sense. Funeral 
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rites differ from intercessory prayers, which in turn, can always be admin
istered on behalf of any deceased person. 

On the other hand, as the authors indicate, this is a delicate subject 
that involves an exception to the general principle of c. 1176, and is to be 
interpreted strictly ( c. 18). The sensitivity of the Christian people and of 
the proper legislator favor generosity, and for this reason, the deprivation 
of church funerals has been removed by the CIC from the canonical penal
ties as being too harsh and ineffective.1 

The deprivation of funerals responds, on the one hand, to the obser
vance of the will of those baptized who do not wish to remain in commun
ion with the Church, if it is so expressed by them in words or clear 
attitudes, and, on the other, the doctrinal and disciplinary consistency of 
the Church. 

Any manifestation of repentance is also heeded and respected up to 
the last moment of life, thus removing the denial when: "they gave some 
signs of repentance before death," the text says. By way of example, a sign 
of repentance is understood to be a request for sacramental confession, 
asking God for forgiveness in an express manner, or other attitudes of reli
gious respect, such as insisting on the Christian formation of their chil
dren, etc. In the case of gravely ill persons, the testimony of any reliable 
witness to those signs will be regarded as sufficient, since this is an atti
tude that does not cause any harm to third parties. 

This interpretation, which was also a norm in the previous legislation, 
responds to the benign spirit of Vatican II, and in this sense, the SCDF took 
a stand, before the CIC, through the circular Complures Coriferentiae and 
the Decree Patres Sacrae Congregationis of 1973. This was the Congrega
tion's way of attending to the request made by many bishops and bishops' 
conferences on behalf of public sinners, thereby agreeing to the possible 
concession of church burial, despite the prohibition of the then existing 
c. 1240 in the CIC/1917, and especially on behalf of the faithful who had 
died in circumstances of irregular marriages. 2 In addition, this discipline 
had also been mitigated by other previous pontifical documents. 3 

However, this grant required the individual to have remained joined 
to the Church, have given some sign of repentance, and have avoided giv
ing scandal to the faithful. It is added that this scandal can be mitigated 
mainly by explaining to the faithful the genuine meaning of church burial 
and recourse to divine mercy, as well as to the reason of the witnessing to 
faith in the resurrection and making public the signs of repentance that 
may have been given. 

1. Cf. J. MANZANARES , Nuevo Derecho Parroquial (Madrid 1988) , p. 565. 
2. Cf. SCDF, Circular Complures Conferentiae, March 29, 1973 and Deer. Patres Sacrae 

Congregationis, September 20, 1973, in EV, IV, nos. 2508 and 2610. 
3. Cf. GREGORY XVI, Epist. Officium, February 16, 1842, in Fontes J. C. , II, p. 499; SCRO, 

Resp., September 19, 1877, in Fontes J.C., IV, p. 1054; S. ALONSO MORAN , Comentarios al 
C6digo de Derecho Canonico, II (Madrid 1963) , pp. 834 ff. 
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SANTOS Tit. III. Ch. II. Those to Whom Church Funerals . . .  

2. Cases of denial of church funeral rites 

c. 1184 

Following a prolonged deliberation by the Commission for the Revi
sion of the Code, the current norm prescribes the denial of funerals for the 
following three specific cases in the canon: 

a) When it involves baptized persons who are "notorious apostates, 
heretics and schismatics." The reason for this assumption is clear, since, 
by denying totally or in part the Catholic dogma or communion with the 
Church, and also doing so in a notorious fashion, those persons are in real
ity expressing their contrary will to having an ecclesiastical funeral. The 
Church would not do anything but respect the personal will of the bap
tized or at least the consistency in their Christian life. 

It is understood by the doctrine that for this first assumption to oc
cur, there is no need of having a de jure notoriety ( definitive juridical de
cision), but it is enough to have a de facto notoriety (e.g. notorious 
adherence to a heretical or schismatic sect).4 

Apostasy, heresy and schism presuppose the persistent will and no
toriety in denying church teaching or communion (c. 751), and, on the 
other hand, are considered to be forms of canonical offenses (c. 1364). 

b) The second assumption, "those who for anti-Christian motives 
chose that their bodies be cremated," is nowadays less common (see com
mentary on c. 1176), because the cremation of corpses is usually not 
owing to religious reasons, but to other types of personal, familial, or so
cial reasons, which have nothing to do with or, at least, are not offensive 
to, religion. Moreover, only in the case of such an express intention that 
was also publicly notorious or known, would it be appropriate to deny a 
church funeral, because otherwise the reputation of the deceased could 
be damaged.5 

The explicit manifestation of this assumption in the legislative text 
may be due to the fact that this is a new and further option, but perhaps it 
could be understood also on the basis of the previous assumption. 

c) As far as the third assumption is concerned, "other manifest sin
ners," two necessary conditions are established for the denial: a manifest 
sinful situation and the possible public scandal of the faithful if the funeral 
rites are authorized. Therefore, if there is no scandal, there would be no 
grounds for denial, just as there would be no grounds if the sinful situation 
is not a manifest one. 

But despite all aforementioned situations, on occasion it is not easy 
to determine these conditions, and thus a doubtful situation may emerge. 
Because, on the one hand, the objective sinful situation does not always 

4. Cf. J.T. MARTIN DE AGAR, commentary on c. 1 184, in Pamplona Com. 
5. Cf. ibid.; c. 1352 § 2. 
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coincide with the subjective conscience of the person, who may be in an 
irreversible, good-will circumstance and therefore may be unaffected by 
culpability. And, on the other hand, the cause for the scandal may be miti
gated by properly enlightening the faithful. 6 

Thus, in case of doubt, the legislator establishes that there be an ap
propriate consultation with the ordinary, which is also applicable to the 
previous assumptions, and the duty to abide by his wishes. This will help 
relieve the conscience of the parish priest in deciding who are public sin
ners to whom the funeral rites must be denied. 

Other assumptions suggested during the revision work of the CIC 
were not included in the final text because they did not serve any clarify
ing purpose, but rather served to raise new questions (e.g., notorious ex
communication, membership in an association opposed to the Church, a 
life which is totally opposed to Christian practice). For the same reasons, 
no mention is made of other allusions to Masonic and atheistic associa
tions, suicide and other cases, which were dealt with in the previous legis
lation. 7 

Finally, as far as doubtful cases are concerned, let us point out that, 
apart from what has been quoted above, various statements have been 
made in the past, which under certain conditions, would resolve situations 
with a sense of benevolence. 8 

6. Cf. S. ALONSO MORAN, Comentarios al C6digo de Derecho Canonico, II . . .  , cit., pp. 839-
840. 

7. Cf. Comm. 12 (1980), pp. 355-356. 
8. Cf. SCRO, Resp., December 2, 1840, in Fontes J.C., N, p. 844; SCRO, Resp., July 2, 1878, 

in Fontes J. C., IV, p. 1056; SCRO, Resp. ,  July 18, 1919, in AAS 11 (1919), p. 317; CPI, Resp ., 
July 30, 1934, in AAS 26 (1934), p. 494; SCRO, Resp., June 28, 1949, in AAS 41 (1949), p. 427. 
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SANTOS Tit. III. Ch. II. Those to Whom Church Funerals . . .  c. 1185 

1 185 Excluso ab ecclesiasticis exequiis deneganda quoque est 
quaelibet Missa exequialis. 

Any form of funeral Mass is also to be denied to a person who has been ex
cluded from a Church funeral. 

SOURCES: c. 1241 

CROSS REFERENCES: c. 901 

COMMENTARY 

Jose Luis Santos 

The funeral Mass is celebrated as an important part of the funeral 
rites or the funeral office on the day of death or on the following days. It is 
not only a significant intercessory prayer on behalf of the deceased, but it 
also shows the bond of the Christian with the Paschal mystery of Jesus 
Christ, and therefore with his Death and Resurrection, and is a customary 
practice throughout the Church. 

By virtue of this norm, the legislator denies the funeral Mass in the 
same cases and for the same reasons that church funeral rites are denied. 
This undoubtedly involves the funeral Mass or the funeral service that 
forms an integral part of the funeral rites, as prescribed in Ordo Exequia
rum. This situation concerns a public celebration of the Mass, but not of 
the Mass that can be offered privately apart from the funeral. The CIC es
tablishes without any particular limitation that the priest may off er the 
Mass for the living and for the dead (c. 901). 

The application of this criterion of public and private Mass (which 
may be more of a convention than a real distinction) appears consistently 
in the documentation of the Holy See and in canonical legislation. In 1892, 
the SCRO authorized a private Mass, but not the public one, as a prayer of 
intercession on behalf of those to whom church burials were denied be
cause of cremation.1 In cases of denial of burial, the CJC/1917 followed 
the same criterion by explicitly alluding to the prohibition of "other public 
funeral offices," after enumerating the funeral Mass; and, in the case of an 
excommunicated person, participation in public intercession and prayers 
was denied, but the private Mass was expressly allowed. 

1. Cf. SCHO, Resp. ,  July 27, 1892, in Fontes J.C., IV, no. 2258. 
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c. 1 185 Bk. IV. Pt. II. The Other Acts of Divine Worship SANTOS 

Again, in 1976, in a decree on non-Catholic Christians, the Sacred 
Congregation for the Doctrine of the Faith took for granted that there is 
nothing against the celebration of private Masses as intercession for the 
baptized non-Catholic deceased, but rather quite the contrary, as would be 
the case with any other person whether or not he or she is a believer. As 
an exception to the norm that was in effect then and still is today, the de
cree added the authorization for public Masses as a means of intercession 
for those baptized non-Catholics if the celebration thereof is requested by 
relatives, friends, or subjects of the deceased, and provided that it is re
quested for a true religious motive. 2 

The 1976 decree normally would have continued in force until the 
CIC came into effect, but there is no record of it having been renewed. 
The explanation of motives is still currently valid, without any objection 
having been made against it, and we are of the view, together with other 
authors, that it may continue to be applied, until such time as the Holy See 
gives any indication to the contrary. 

2. Cf. SCDF, Deer., Accidit in diversis, June 11, 1976, in EV, V, nos. 2065-2066. 
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SANTOS Tit. IV. The Cult of the Saints, of Sacred Images . . .  cc. 1186-1 190 

TITULUS IV 

De cultu Sanctorum, sacrarum imaginum 
et reliquiarum 

TITLE IV 

The Cult of the Saints, of Sacred Images 
and of Relics 

------- INTRODUCTION ------

Jose Luis Santos 

1 .  Canonical reasoning 

The canonical norms concerning the cult of the saints, and, by exten
sion, of their images and relics, have proliferated considerably since early 
Christian times; yet, remarkable restraint and simplicity has been exer
cised in the CIC to reduce them to five canons (cc. 1186-1190). 

To be sure, such restraint responds to the purpose of the CIC revis
ers, which is comprised of, at least three clear principles: 

- reference of all matters pertaining to the ordering of worship to 
the liturgical norms and retaining as canonical norms only those that per
tain to the good public order of the Church; 

- reference of all matters concerning the local norms and customs 
to particular law and retaining only those that pertain to the universal 
Church; 

- removal of the norms relative to theological doctrine unless they 
are required for understanding the juridical meaning. 1 

The legislator promotes the veneration and worship of the Virgin 
Mary and the other saints because he deems it a substantially useful ele
ment for the furtherance of the faith and the sanctification of the faithful, 
as well as a spiritual instructional medium that proposes the exemplary 
nature of its Christian virtues. Saint Thomas was capable of summarizing 
the most important reason for this cult in a few lines: "It is obvious that we 

1. Cf. Comm. 5 (1973), pp. 42-43. 

1705 



cc. 1186-1190 Bk. IV. Pt. II. The Other Acts of Divine Worship SANTOS 

must venerate God's Saints, as members of Christ, children and friends of 
God and our intercessors. This is why, we must also in their honor vener
ate their relics with due worship, and especially their bodies, temples and 
organs of the Holy Spirit, which inhabited them and operated in them, and 
that through the glorious resurrection, they are to be configured to the 
body of Christ. "2 

The canonical norm also seeks to emphasize the cult of the saints 
and of their images and relics as quite reasonable, all the while rejecting 
the possible corruptions that occur quite often around the "incorrect fo
cusing of its ultimate destination being toward God, the possibility of 
theological errors, the encouragement of popular belief without a solid 
grounding, etc." 

There is some concern on the part of the legislator that the cultic 
function be carried out with the guarantees of the greatest authenticity, in
cluding "veneration of Saints that actually existed, the correct symbols of 
their images, the truthfulness of their relics," and for other defects to be 
avoided, including, among others, the not uncommon and misguided com
mercialism and zest for profit that may arise around the cult.3 

With respect to the legislative sources, it is sufficient to refer to the 
most recent and significant provisions, although the hagiographic history 
is, as we intimated earlier, fraught with abundant documentation: CIC/ 
1917, Vatican II, the Apostolic Exhortations of the most recent pontiffs, as 
well as the Instructions of the Congregation for Rites and the Congrega
tion for Divine Worship.4 

2. Other aspects 

The Church shows constant concern for maintaining the function of 
cult and Christian formation in the veneration of the saints and their im
ages and relics, despite the opposing historical vicissitudes, including: the 
tradition of Israel, focused on the worship of God, which avoids cultic im
ages due to the danger of idolatry (Ex 20:4-5: "You shall not make for 
yourself a graven image . . .  you shall not bow down to them or serve 

2. S. Th. ,  III, q. 25, a. 6. 
3. Cf. Comm. 12 (1980), p. 372; R. NAZ, "Images," in Dictionnaire de Droit Canonique, VI, 

cols. 1257-1258; idem, Reliquies, ibid., VII, cols. 569-574; J. FERRANDO, "Reliquias, " in Gran 
Enciclopedia Rialp, XX (Madrid 1981), pp. 32- 33. 

4. Cf. CJC/1917, cc. 1276-1289; CONC. Turn., sess. 25, De invocatione, veneratione et 
reliquiis Sanctorum et sacris imaginibus, in Dz, 984- 988; SC, 122-130; LG, 49-69; mp 
Sacram liturgiam, January 25, 1964, AAS 56 (1964), pp. 139-144; SCRit, Instr. Ad solemnia, 
January 12, 1968, AAS 60 (1968), p. 602; PAUL VI, Ap. Exhort. Signum magnum May 13, 1967, 
AAS 59 (1967), pp. 465-475; SCDW, Normae circa Patronos constituendos, March 19, 1973, 
AAS 65 (1973), pp. 276-279; PAUL VI, Ap. Exhort. Marialis cultus, February 2, 1974, AAS 66 
(1974), pp. 1 13-168. 
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SANTOS Tit. IV. The Cult of the Saints, of Sacred Images . . .  cc. 1186-1 190 

them"; the iconoclastic movement of the eighth century, which was con
demned in the year 754 A.D. by the Synod of Bishops and by the Second 
Council of Nicea in the year 787 A.D.; the Protestant reformation, with its 
restrictive tendency in this regard, which was answered, in turn, by the 
Council of Trent (Sess. 25; De invocatione, veneratione et reliquiis Sanc
torum et sacris imaginibus ). 

This cunt of the saints started in the original Christian communities 
with the veneration of martyrs, as shown by history with the diffusion of 
"martyrologies" and the subsequent admiration and veneration of the con
fessors of the faith, with great faithfulness to the Gospel. Later on, the pro
posal of the saints as patrons of peoples and institutions became popular, 
in addition to the encouragement of the beatification and canonization 
processes of the servants of God proposed as outstanding examples of 
Christian virtues and as intercessors on behalf the faithful. It is little won
der, then, that the Vatican II's request would be: "The practice of placing 
sacred images in churches so that they be venerated by the faithful is to be 
retained. Nevertheless, their number should be moderate and their rela
tive positions should reflect the proper order. For otherwise the Christian 
people may find them incongruous and they may foster devotion of doubt
ful orthodoxy. "5 This request had been preceded by the norms of the CIC/ 
1917, and they were followed by those of the CIC. 

In addition to the principal consequence of furthering the piety of 
the faithful in the prayer of the intercession to the saints and on the imita
tion of their virtues, a major implication resulting from this cult has been 
the reproduction of images and other signs that keep the memory alive 
and bring the presence of the saints symbolically closer. 

On the other hand, the proliferation of sacred images and signs has 
also been an extensive source of cultural and artistic inspiration on things 
sacred (sculpture, painting, architecture, music and other arts, in the vari
ous Romanesque, Gothic, Baroque, and other periods, which have 
adorned churches and monasteries) that has eventually resulted today in a 
vast historical-religious and artistic patrimony of inestimable value on be
half of the faithful and of the people who possess it, as well as for the ben
efit of society in general and of any person, regardless of whether or not 
that person is a believer. 6 

As indicated in the CIC, the Church feels itself responsible for this 
matter, seeking to protect it carefully. 

5. SC, 125; cf. CIC/1917, cc. 1276-1289; CIC, cc. 1186-1189. 
6. Cf. R. NAZ, "Images . . .  ," cit., J.M. AzCARATE, "Imagenes," in Gran Enciclopedia Rialp, 

XII (Madrid 1981), pp. 496-499. 
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c. 1 186 

1 186 

Bk. IV. Pt. II. The Other Acts of Divine Worship SANTOS 

Ad sanctificationem populi Dei fovendam, Ecclesia pecu
liari et filiali christifidelium venerationi commendat Bea
tam Mariam semper Virginem , Dei  Matrem, quam 
Christus hominum omnium Matrem constituit, atque 
verum et authenticum promovet cultum aliorum Sancto
rum, quorum quidem exemplo christifideles aedificantur 
et intercessione sustentantur. 

To foster the sanctification of the people of God, the Church commends to 
the special and filial veneration of Christ's faithful the Blessed Mary ever
Virgin, the Mother of God, whom Christ constituted the Mother of all. The 
Church also promotes the true and authentic cult of the other Saints, by 
whose example Christ's faithful are edified and by whose intercession 
they are supported. 

SOURCES: cc. 1255, 1276, 1278; MD III; PIUS PP. XII, Ap. Const. Munifi
centissimus Deus, 1 nov. 1950 (AAS 42 [ 1950] 753-771); 
PIUS PP. XII, Enc. Fulgens corona, 8 sep. 1953 (AAS 45 
[ 1953] 577-592); PIUS PP. XII, Enc. Ad Caeli Reginam, 
1 1  oct. 1954 (AAS 46 [ 1954] 625-640); SC 103, 104, 1 1 1 ;  
L G  49-69; PAULUS PP. VI, Enc. Mense maio 29 apr. 1965 
(AAS 57 [1965] 353-358); PAULUS PP. VI, Enc. Christi Matri, 
15 sep. 1965 (AAS 58 [ 1966] 745-749); PAULUS PP. VI, Ex
hort. Ap. Signum magnum, 13 maii 1967 (AAS 59 [ 1967] 
465-4 75); PAULUS PP. V I, Litt. Ap. Mysterii paschal is, 
14 feb. 1969, II (AAS 61 [ 1969] 224-226); SCRit Normae, 
21 mar. 1969, ch. II; SCDW Instr. Calendaria particularia, 
24 iun. 1970 (AAS 62 [ 1970] 651-663); SCDWNormae, 19 mar. 
1973 (AAS 65 [ 1973] 276-279); PAULUS PP. V I, Exhort. 
Ap. Marialis cultus, 2 feb. 1974 (AAS 66 [1974] 113-168) 

CROSS REFERENCES: cc. 246, 276, 663, 1246 

COMME NTARY ------

Jose Luis Santos 

1. This norm underscores the basic reason for the veneration and the 
cult of the Blessed Virgin Mary, which is precisely her unique title of being 
the Mother of God, whom Christ constituted as Mother of All.1 

1. Cf. LG, 66-67; CIC/1917, cc. 1255 and 1276. 
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SANTOS Tit. IV. The Cult of the Saints, of Sacred Images . . . c. 1186 

According to the conciliar expression (LG 66), this is an "altogether 
singular" cult, which is different from the one offered to the Divine Word, 
to whom the cult both of Mary and of the saints is ultimately directed, 
"which always refer to Christ, the source of all truth, sanctity, and devo
tion" (LG 67), and on the other hand, it also differs from tribute to the 
saints, insofar as Mary is the human creature closest to Christ, owing to 
that singular maternal bond (latria, hyperdulia, dulia2).  

The CIC specifies the reason for this cult, without adding any further 
particulars, but, by Christian logic, this line of thinking includes the devel
opment of a genuine faith, while at the same time excludes any barren sen
timentality or vain religiosity, as noted by Lumen gentium, following other 
norms established by previous councils. 3 

The expression of this cult, especially since Ephesus, has become 
manifest in the deep-rooted veneration of the Christian people for the Vir
gin Mary, to whom they have dedicated shrines, invocations, images in the 
whole gamut of the arts, associations and patronages, in addition to the li
turgical cult that the Church has created and furthered as a testimony of 
"veneration and love, invocation and imitation" (LG 66; cf. cc. 246, 276, 
663 and 1246). 

2. On the other hand, the cult of the saints, which is also promoted 
by this same canon, is meant to emphasize the communion between the 
faithful who are on their pilgrimage in this world with the faithful who 
have already passed from this life and who provided Christian testimony 
by their virtues and their example, as Vatican II indicates, thus confirming 
in turn the decrees of other previous councils. 4 

The Christian people feel themselves called to the veneration and in
vocation of saints, because, although human, they have shown their faith 
in Christ by dedicating their lives to martyrdom or by way of their proven 
virtues; they shine as examples and appear as intercessors before God. 
Just like the cult of the Virgin Mary, this cult of the saints, in its genuine 
expression, cannot but have Christ himself as its ultimate end and final 
destiny (LG 50). 

Both cults consist of their invocation as "patrons" of associations, 
activities and other institutions, forming a closer bond by their interces
sion. This subject of patrons was omitted here by the writers of the CIC, 
because they understood their importance to be more of a liturgical than a 
juridical nature. 5 

2. Cf. CJC/1917, c. 1255. 
3. Cf. II CONC. NICEN., act. 7, in Dz. 302; CONC. TRID., sess. 25, De invocatione, 

veneratione et reliquiis Sanctorum et sacris imaginibus, in Dz.-Sch. 984-988. 
4. Cf. previous note; CONC. FLOREN., Decretum pro Graecis, in Dz.-Sch. 693. 
5. Cf. SCDW, Normae circa Patronos constituendos, March 19, 1973, in AAS 65 (1973), 

pp. 276-279; Comm. 5 (1973), p. 44. 
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c. 1 187 

1 187 

Bk. IV. Pt. II. The Other Acts of Divine Worship SANTOS 

Cultu publico eos tantum Dei servos venerari licet, qui 
auctoritate Ecclesiae in album Sanctorum vel Beatorum 
relati sint. 

Only those servants of God may be venerated by public cult who have 
been numbered by ecclesiastical authority among the Saints or the 
Blessed. 

SOURCES: c. 1277 

CROSS REFERENCES: c. 834 

CO MME NTARY ------

Jose Luis Santos 

This norm authorizes public cult in the veneration of the servants of 
God who have been declared as saints and the blessed by the Church. Con
cerning public worship, c. 834 § 2 says: "This worship takes place when it 
is offered in the name of the Church, by persons lawfully deputed and 
through actions approved by ecclesiastical authority." In the opposite case 
it is called private worship. This is the same notion of the CIC/1917 that 
has been retained by the Commission for the Revision of the Code, except 
for small finishing touches.1 

The public worship as such is understood to be invocation with pub
lic prayers , the liturgical offering of divine office and proper Mass, the 
declaration of feast days, authorized dedication of churches and altars, 
and authorization of their images in the churches, etc. 2 

The declaration of the saints and the blessed, their canonization and 
beatification, has been subject gradually to a clearer evaluation of the 
Christian virtues, both theological and cardinal, as well as other qualities 
of the life of faith, ultimately highlighting, of course, the supreme testi
mony of martyrdom. The canonization and beatification process, which is 
contained in the CIC/1917, has been taken out of the CIC and, once 

1 . Cf. Comm. 5 (1973), p. 43. 
2. Cf. S. ALONSO, commentary on c. 1256, in Codigo de Derecho Canonico (Madrid 1980); 

Comentarios al Codigo de Derecho Canonico, IV (Madrid 1964), p. 4. 
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SANTOS Tit. IV. The Cult of the Saints, of Sacred Images . . .  c. 1187 

revised, has been published as an independent norm (see commentary on 
C. 1403).3 

Otherwise, the difference between the cult of the saints and of the 
blessed is left to liturgical law, since it was not found appropriate here to 
specify its liturgical or theological nature.4 

3. Cf. CJC/1917, Liber IV, pt. II, De causis beatificationis Servorum Dei et canonizatione 
beatorum, cc. 1999-2 141; mp Sanctitas clarior, AAS 61 (1969), pp. 149-153; Ap. Const. 
Divinus perfectionis Magister, January 25, 1983, AAS 75 (1983), pp. 349-355; Normae 
servandae in inquisitionibus ab Episcopis faciendae in causis Sanctorum, AAS 75 (1983), 
pp. 396-403; Deer. General De servorum Dei causis, AAS 75 (1983), pp. 403-404. 

4. Cf. Comm. 5 (1973), p. 44 12 (1980), pp. 372-373. 
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c. 1188 

1 188 

Bk. IV. Pt. II. The Other Acts of Divine Worship SANTOS 

Firma maneat praxis in ecclesiis sacras imagines fidelium 
venerationi proponendi; attamen moderato numero et 
congruo ordine exponantur, ne populi christiani admira
tio excitetur, neve devotioni minus rectae ansa praebea
tur. 

The practice of exposing sacred images in churches for the veneration of 
the faithful is to be retained. However, these images are to be displayed in 
moderate numbers and in suitable fashion, so that the christian people are 
not disturbed, nor is occasion given for less than appropriate devotion. 

SOURCES: cc. 1276, 1279; MD III; SCHO Instr. Sacrae artis, 30 iun. 1952 
(AAS 44 [1952] 542-546); SC 111, 125; LG 65, 66; GIRM 278; 
SCDW Normae, 25 mar. 1973 (AAS 65 [1973] 280-281) 

CROSS REFERENCES: cc. 822-832, 838 

COMME NTARY ------

Jose Luis Santos 

This canon reproduces almost literally (SC 125), the request by the 
Council that the practice of exposing sacred images in churches for the 
veneration of the faithful be retained. It could be stated that they perform 
the double function of religious cult and instruction on behalf of the faith
ful, because they make prayer easier and perpetuate the exemplary mem
ory of those who are represented; they are, in the words of Saint Gregory 
the Great, like "the open book of the people."1 

The figurative decoration and the cult of images, which was origi
nally a restrained one (see introduction to this tit. IV), and opposed to 
both pagan idolatry and to Israelite tradition, soon had a noticeable effect 
on the Christian people. The Tridentine expression, in addition to those of 
the Synod in the year 754 A.D., and the Second Council of Nicea in the 
year 787 A.D., reaffirmed the legitimacy of the sacred images: "images are 
honored, not because they are believed to have something divine or some 
virtue, or because something should be requested from them ... , but in 
order to honor those who are represented by them. "2 

1. ST. GREGORY THE GREAT, Epistula IX, 105, and XI, 14, in C. KIRCH, Enchiridionjontium 
historiae ecclesiasticae antiquae, 1054. 

2. CONC. Turn., sess. 25, in Dz. 986. 
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SANTOS Tit. IV. The Cult of the Saints, of Sacred Images . . .  c. 1188 

Subsequently, this legitimacy has kept the Church on cautious alert in 
order to avoid falsified images that deface the true Christian sense or give 
occasion to errors among less well-instructed faithful (e.g., falsified repre
sentations of the Holy Trinity, the Virgin Mary, etc.).3 Since sacred images 
are in turn logically understood to be congruous with Christian decorum, 
nothing was indicated on this specific issue, as the previous legislation 
would certainly have done, just as indications on less artistically valuable 
images were omitted, insofar as some of these oftentimes do enjoy great 
devotion, even if they do not excel by virtue of their artistic merit. 4 

The legislation refers this matter to the judgement of the diocesan 
bishop, in the same way as was done by the CJC/1917, within the scope of 
his competence and in the framework of the norms established on liturgi
cal matters as specified in the preliminary canons of book IV, which are 
designed to regulate the liturgical life of the diocese, reserving the highest 
level of regulation to the Holy See ( c. 838). 5 

Apart from the evaluation of sacred images, it would be appropriate 
for this attention and caution to include the editing of printed images that 
are not in harmony with the sentiment and norms of the Church, the cen
sorship of which was explicitly stated in the previous legislation, 6 and 
which is understood to be contained implicitly in the CIC norms relating 
to books and publications ( cc. 822-832). 

3. Cf. SCRO, Instr. , April 8, 1916, AAS 8 (1916), p. 146; idem, Instr., March 18, 1928, AAS 20 
(1928), p. 103. 

4. Cf. CJC/1917, c. 1279; Comm. 12 (1980), p. 373. 
5. Cf. SC, 124; Comm. 12 (1980), p. 373. 
6. Cf. CJC/1917, cc. 1279, 1385 and 1399,12°. 
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c. 1 189 

1 189 

Bk. IV. Pt. II. The Other Acts of Divine Worship SANTOS 

Imagines pretiosae, idest vetustate, arte , aut cultu praes
tantes, in ecclesiis vel oratoriis fidelium venerationi ex
positae, si quando reparatione indigeant, numquam 
restaurentur sine data scripto licentia ab Ordinario; qui, 
antequam earn concedat, peritos consulat. 

The written permission of the Ordinary is required to restore precious im
ages needing repair: that is, those distinguished by reason of age, art or 
cult, which are exposed in churches and oratories to the veneration of the 
faithful. Before giving such permission, the Ordinary is to seek the advice 
of experts. 

SOURCES: c. 1280; SCCong Litt. circ., 11 apr. 1971 (AAS 63 [1971] 315-
317) 

CROSS REFERENCES: cc. 1190 § 3, 1283, 1292 et 1293 

COMME NTARY ------

Jose Luis Santos 

The two final norms that pertain to the images and relics of the 
Saints ( cc. 1189 and 1190) no longer refer to their strictly religious sense, 
but to the administrative caution those responsible for them must have as 
they proceed to restore or alienate them. 

Unlike the previous norm that refers to a religious and spiritual ap
praisal, the purpose of this norm arises from the special value that images 
can off er for artistic or devotional reasons. 

The written permission of the ordinary and the previous advice from 
experts are required in two cases in order to meet two assumptions: a) the 
restoration of "precious" images and b) their alienation ( cf. SC 126). 

a) Precious images are understood to be those that are highly valued 
by reason of their antiquity or artistic value, in a manner similar to the way 
in which the legislator understands goods or objects as "precious" ( c. 1292 
§ 2), that is, objects that are precious by reason of their artistic or histori
cal significance, but also because of the cult or veneration dedicated to 
them, as is the case with the following canon where the same is applicable 
to relics and images with regard to alienation. 

(With respect to the alienation of images and their valuation and au
thorization, see commentary on c. 1190 and the norms of patrimonial law 
[cc. 1290-1298]). 
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SANTOS 

1 190 

Tit. IV. The Cult of the Saints, of Sacred Images . . .  c. 1190 

§ 1. Sacras reliquias vendere nefas est. 

§ 2. lnsignes reliquiae itemque aliae, quae magna populi 
veneratione honorantur, nequeunt quoquo modo va
lide alienari neque perpetuo transferri sine Aposto
licae Sedis licentia. 

§ 3.  Praescriptum § 2 valet etiam pro imaginibus, quae in 
aliqua ecclesia magna populi veneratione honoran
tur. 

§ 1. It is absolutely wrong to sell sacred relics. 

§ 2. Distinguished relics, and others which are held in great veneration by 
the people, may not validly be in any way alienated nor transferred on 
a permanent basis, without the permission of the Apostolic See. 

§ 3. The provision of § 2 applies to images which are greatly venerated in 
any church by the people. 

SOURCES: § 1: c. 1289 § 1 
§ 2: C. 1281 
§ 3: C. 1281 § 1; SC 126 

CROSS REFERENCES: cc. 1290-1298, 1377 

COMMENTARY 

Jose Luis Santos 

As commentators have noted, the ban on selling relics (§ 1) refers to 
any of them, regardless of who the owner is. However, §§  2 and 3 do pro
vide for the transfer or translation to a new owner of images and relics 
that are ecclesiastical goods. Relics of renown or of great popular devo
tion, need permission from the Holy See for valid alienation. 1 

Although, strictly speaking, when talking about the saints, it is un
derstood that relics are the saints' own bodies or parts of their bodies, in 
which case they may rise to the status of renown because of their impor
tance or devotion; however, those objects that were used by the saints are 
also considered to be relics by extension. 

1. Cf. c. 1377; SCCE, Instr., Doctrina et exemplo, December 25, 1965, no. 62; R. NAZ, 
"Reliquies," in Dictionnaire de Droit Canonique, VII, cols. 569-574; J.T. MARTIN DE AGAR, 
commentary on c. 1190, in Pamplona Com; commentary on c. 1 190, in Salamanca Com. 
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c. 1 190 Bk. IV. Pt. II. The Other Acts of Divine Worship SANTOS 

It is taken as given that the cult surrounding relics should proceed 
from their authenticity, thus avoiding the many distortions and falsities 
that have been brought in by people's imagination or by popular religios
ity. That is why this common sense norm has been left out of the canon, 
just as other provisions relating to cult have been omitted, as provided for 
in previous legislation, because they belong to liturgical rather than juridi
cal norms.2 

On the other hand, the inclusion of this canon and the previous one 
particularly reinforces the provisions for the alienation of images and rel
ics, which have been established in general through patrimonial law con
cerning ecclesiastical goods. As a result of the coverage of patrimonial 
law, some members of the Commission for the Review of the Code regard 
this inclusion as less than necessary.3 

2. Cf. CJC/1917, cc. 1281-1289. 
3. Cf. SC 126; Comm. 5 (1973), p. 45. 
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PETTINATO Tit. V. Vows And Oaths 

TITULUS V 

De voto et iureiurando 

TITLE V 

Vows and Oaths 

cc. 1 191-1204 

- - - - - -- INTRODUCTION - - - - - -

Silvestro Pettinato 

1. The vow and the oath as acts expressive of the virtue of religion. 
Their placement in the Code among acts of divine worship 

The Code defines a vow as "a deliberate and free promise made to 
God, concerning some good which is possible and better": such a promise 
constitutes an obligation of religion for the person who makes it (c. 1191 
§ 1). The obligation to fulfill what has been corroborated by oath is also 
associated with the virtue of religion (c. 1220 § 1). 

The legislator's attempt to preserve in these two acts their radical 
character as manifestations of the virtue of religion, from which results 
the obligation to fulfill what has been promised or sworn, evidences his 
desire to emphasize the essentially religious nature of such acts, placing 
them, consequently, in the Code's system in a coherent way, together with 
the other acts of divine worship. 

However, it was precisely during the examination of the second part 
of the Schema canon um "De Ecclesiae munere sanctificandi" which dealt 
with vows and oaths in title VIII, that some consultors argued that the "De 
cultu divino" section was not the appropriate place for this matter, and, 
for this reason, they proposed a different placement: book I, concerned 
with the general norms, or, in any case, some place other than that which 
was devoted to sacred places and times, and to divine worship. 

The sparse accounts that we have of this discussion indicate that 
most of the consultors rejected the proposal because vows and oaths have 
been considered in tota traditione as acts of worship. 1 The tradition to 
which they ref er consists of the constant consideration of vows and oaths 
as acts of the virtue of religion, which is defined as the moral virtue that 

l. Comm. 12 (1980), pp. 374-375. 
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leads people to worship God as He deserves,2 and it is logical that they 
find their most coherent, systematic place among these acts. 

Generally speaking, acts of the virtue of religion can be traced back 
traditionally, according to their own manner, to the cardinal virtue of jus
tice, which, in turn, is made up of integral parts and potential parts. The 
former comprise those acts and habits that are necessary for perfect jus
tice, whether it is regarding what is due our neighbor ( iustitia specialis ), 
or regarding what is due the community and God (iustitia generalis) 
(i.e. to do good and to avoid evil). 

The virtue of religion is among the virtues potentially connected with 
justice. It is only potentially a virtue of justice because humankind, even 
though it is required to duly worship God, will never be able to worship 
Him to the extent that ille meretur. 3 The fact that virtue of religion may be 
the potential part of justice, however, does not mean that the virtue is infe
rior to justice; on the contrary, the virtue of religion is considered to be su
perior to all other moral virtues, even though it cannot fit perfectly in the 
concept of justice due to the defective nature of human beings, which 
means that they are essentially unable to satisfy, according to a criterion 
of strict equality, their debt with God. 

Religion, considered in accordance with its acts, is organized, ac
cording to the scheme of Thomas Aquinas' Summa Theologiae, as a series 
of internal acts ( devotion, prayer, adoration) and external acts, which can 
entail the off er of external goods ( among which promises are included by 
means of vows) and taking on divine things (which includes taking on the 
oath as taking on God's name). 

This scheme, which places vows and oaths among the external acts 
of worship not because the internal dimension does not play an important 
role in them, but because their specific form leads to external and sensi
tive works, develops according to a systematic order that constitutes a 
"model of clarity of exposition,"4 and that will be later adopted in the trea
tises of moral theology. 

Quaestio 88 of II-II refers, in synthesis, to: the notion of vow, matter, 
usefulness, the obligation that derives from it, and the capability and dis
pensation of vows. Analogously, regarding oaths, Quaestio 89 deals with 
the notion, the conditions of legality, the requirements and the obligation 
resulting from the dispensation. 

It is common knowledge that canonical codifications have placed 
vows and oaths in the part devoted to acts of divine worship. The CIC/ 
1917, in part III of book III, title XIX; the CIC in part II of book IV, "De 
Ecclesiae munere sanctificandi, " title V (cc. 1191-1204); the CCEO, in 

2. S. Th. , II-II, q. 81, a. 5. 
3. D.M. PRDMMER, Manuale Theologiae Moralis, II (Barcelona 1958), pp. 69-70. 
4. P. SEJOURNE, "Voeu," in Dictionnaire de Theologie Catholique, t. XV, p. II, col. 3298. 
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chapter VIII, article V of title XVI: "De cultu divino et praesertim de sacra
mentis." 

This systematic option-distancing itself from the Corpus Juris 
Canonici5 and from the disperse variety of successive sources-reveals in 
this matter a tendency to follow the expounding style of the Summa Theo
logiae, a style that is certainly more agreeable with the needs of modern 
codifying techniques. 

2 .  Sources for divine positive law and natural law. The authority 
of the magisterium and ecclesiastical tradition regarding the vow 

If any promise made by an individual to another constitutes an obli
gation of natural law, the fulfillment of a vow is, certainly, de lege naturae, 
but also praeceptum legis divinae.6 

We can find in the Old Testament numerous references to the prac
tice and the discipline of the vow, including a detailed description of the 
rite in some cases, such as the vow of the Nazarite. In Numbers 30:30 we 
read "when a man vows an oath to the Lord, or swears an oath to bind 
himself by a pledge, he shall not break his word; he shall do according to 
all that proceeds out of his mouth." 

The vow is, in itself, a voluntary act, in the sense that no one is 
strictly forced to take it: "But if you refrain from vowing, it shall be no sin 
in you" (Dt 23:22-24). But, once the commitment is taken on, it is neces
sary not to delay its fulfillment, "for the Lord your God will surely require 
it of you, and it would be sin in you" (Dt 23:21). 

There are references to vows in other parts of the Sacred Scripture 
that authorize the practice of taking vows, and expressing its goodness 
and convenience, along with its use as an instrument of praise and thanks
giving, and an invocation in times of trouble (Ps 65:2; 66: 13: 115:5 and 9); 
encouraging the cautious usage of it (Prv 20:25), and requiring the prompt 
fulfillment of everything that is promised (Eccl 5:3; Is 19:21; and in the 
New Testament, Acts 18:18). 

Christian tradition-which is structured around the two main veins 
of Greek patristics (which essentially consider vows as an offering
sacrifice ), and of Latin patristics (in which, on the contrary, it is the idea of 

5. For a review of the passges in the Corpus Juris Canonici concerning the vow and the 
oath, cf. the entries "iuramentum," "iurare," "iuratio," "iusiurandum," in T. REUTER-G. SILAGI, 
Wortkonkordanz zum Decretum Gratiani, t. 3 (Munich 1990), pp. 2459-24 78; and entries 
"votum" and "vovere," ibid. , t. 5, pp. 4947-4951. For the second part of the Corpus, cf. a) X I, 
40; VI I, 20: "De iis quae vi metusve causa fiunt"; b) X II, 24; VI II, 1 1 ;  Clem. II, 9: "De 
iureiurando"; c) VI IV, 7: "De juramento calumniae"; d) X III, 34; VI III, 15; Extrav. Io. XXII 
III, 6 :  "De voto et voti redemptione." For both parts of the Corpus, cf. X. OCHOA-A. DfEZ, 
Indices canonum, titulorum et capitulorum Corporis Juris Canonici (Rome 1964). 

6. S. Th. , 11-11, q. 88, arts. 3 and 10. 
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the vow-promise what prevails)7-has always appreciated the special effi
cacy of this act of worship, reinstating the need, well noticed in pastoral 
practice, for the faithful not to take vows frivolously (a ciancia8), but to be 
cautious and turn to the advice provided by an expert-spiritual guidance, 
which could, according to the personal factual circumstances, encourage 
them to make resolutions of possible observance rather than vows of diffi
cult fulfillment. The reason for this is that even though vows are voluntary 
acts, once they are made, due to their extraordinary and superrogatory 
character, they entail an obligation of conscience that is normally grave, a 
circumstance that was eminently expressed by Gratian, following Jerome's 
and Augustine's authority in this matter: "Sunt quaedam quae etiam non 
voventes debemus; quaedam etiam, quae nisi voverimus, non debemus; sed 
postquam ea Deo promittimus, necessario reddere constringimur. "9 

And the magisterium of the Church has always proclaimed the high 
moral and ascetic value of the vow in as much as it is a means to honor 
God (CCC, 2101-2103), and not only regarding private vows, in which the 
sense of faith of all those who live during a century is diffusely expressed, 
but also and most of all regarding consecrated life, which, in its diverse 
forms properly authorized, manifests the act of belonging to the life and to 
the sanctity of the Church (LG 44; c. 574 § 1). 

To guard the doctrine of the Church, then, an authoritative interven
tion has been some times necessary concerning vows. It was aimed at the 
refutation of the thesis according to which the profession of religious 
vows would make the person "ineptior et inhabilior ad observationem 
mandatorum Dei,"10 and of Lutheran doctrines, for which vows made after 
the baptism should be considered null, in as much as "in baptismo ipso 
iam factae," or those that argue that a solemn vow of chastity would not 
prevent someone from contracting a valid marriage.11 The same thing can 
be said of Molinist proposals ("vota de aliquo faciendo sunt perf ectionis 
impeditiva"); 12 of the J osephite and Jansenist thesis of the synod of Pistoia 

7. P. SEJOURNE, "Voeu," cit., cols. 3187ff; cf. also the studies of H. GREEVEN and 
J. HERRMANN, in Grande Lessico del Nuovo Testamento, III (Brescia 1967), pp. 1209ff and 
1234ff. 

8. DANTE, Paradiso, C V, v. 64; P. FEDELE, "Dante e il diritto canonico," in Ephemerides 
Juris Canonici, (1965), pp. 340ff. 

9. C. XVII, q. 1, c. 1. On the controversy regarding vows in mandated matters-vota 
necessitatis-as distinct from those which the text mentions, which are called vota 
voluntatis, cf. P. SEJOURNE, "Voeu," cit., cols. 3212-3215. 

10. On the thesis of Wycliffe cf. CONC. CONSTANTIENSE, Sess. VIII, in Dz.-Sch., 1171 and 
1 185; MARTIN V, Const. Inter cunctas, in P. GASP ARRI, Codicis Juris Canonici fontes, I (Rome 
1947), pp. 5lff. 
11. CONC. TRID., Sessio VII, c. IX; Sessio XXIV, c. IX, in MANSI, Sacrorum Conciliorum 

nova et amplissima collectio, vol. 33 (Graz 1961), pp. 54 and 151. 
12. INNOCENT XI, Const. Coelestis Pastor, in P. GASPARRI, Codicis Juris Canonicijontes, I, 

cit., p. 482. 
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that opposed perpetual vows of chastity, poverty, and obedience; 1 3  and 
also of all those doctrinal movements, such as the so called Americanism, 
that consider vows as acts that constrain human freedom and appropriate 
"ad infirmos animos magis quam ad fortes." 14 

3. Sources for the divine positive and natural law. The authority of 
the magisterium and ecclesiastical tradition regarding the oath. Its 
function in canonical experience 

The Church has had to intervene in the case of oaths also, as it did in 
the case of vows, to correct errors and to reinstate the legality of an oath 
made in truth, judgment, and justice, 15 and its intrinsic goodness when di
vine testimony is invoked to confirm the truth, "sed malum est illi, qui eo 
male utitur; " 16 or to condemn as "falsa, Ecclesiae iniuriosa, iuris ecclesias
tici laesiva, disciplinae per canones inductae, et probatae subversiva" the 
thesis of the synod of Pistoia, according to which oaths would be an es
sentially irreligious act contrary to divine precepts. 17 

On the other hand, we cannot say that the difficulties inherent in 
oaths, both from a dogmatic and from a doctrinal point of view, and from 
the no less important point of view of practice, have always been dealt 
with in an absolutely coherent and peaceful way. 

It was already stated in the Old Testament (Nm 30:2; Dt 6:13; Is 65:16; 
Jer 12:16 and, above all, 4:2: "if you swear, 'As the Lord lives,' in truth, in 
justice, and in uprightness, then nations shall bless themselves in him, and 
in him shall they glory"), and it was mentioned several times as a personal 
practice by the Apostle in the Pauline corpus (2 Cor 1:23; Rom 1:9; Gal 
1:20; Phil 1:8) and also in the Letter to the Hebrews (6:13-18). The oath 
was considered by Matthew (5:33-37: "Again you have heard that it was 
said to the men of old, 'You shall not swear falsely, but shall perform to the 
Lord what you have sworn' ... ") and by James (5: 12) so severely that, taken 
in its strictly literal sense, it would seem to be an abrupt, decisive, and ir
reversible point of arrival and closure of the experience of the Old Testa
ment in this matter. 

13. Prus V, Const. Auctorem fidei, in P. GASPARRI, Codicis Juris Canonici fontes, II (Rome 
1948), p. 711. 
14. LEO XIII. Let. Testem benevolentiae, in P. GASPARRI, Codicis Juris Canonici fontes, III, 

pp. 535ff. A response addressing the various heterodox positions mentioned in the text and 
the modern trends in philosophy that are rationalist in nature can be found in R. PLUS, 
"Voeu," in Dictionnaire apologetique de la foi catholique, t. IV (Paris 1922), cols. 1930ff; 
P. SEJOURNE, "Voeu," cit., cols. 3227ff. 
15. Regarding the Waldensians, cf. INNOCENT III, Let. "Eius exemplo," in P. GASPARRI, 

Codicis Juris Canonici fontes, I, pp. 28-29; regarding Wycliffe and Hus, MARTIN V, Const. 
Inter cunctas, ibid. , pp. 51 and 53; regarding Quesnel, CLEMENT XI, Const. Unigenitus, ibid. , 
p. 540. 

16. Regarding the Fraticelli, cf. JOHN XXII, Enc. Gloriosam Ecclesiam, ibid. , pp. 34-35. 
17. Prus V, Const. Auctorem fidei, cit., pp. 682ff, 708. 
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Certainly, we could find restrictive interpretations of the teachings 
of Christ in early Christianity, mainly performed by the Greek Fathers, in
terpretations that developed in two different ways: either toward the con
demnation of oaths that were considered as absolutely illicit acts, or 
toward the condemnation of their inconsiderate usage, in as much as they 
would be opportunities for perjury, which has always been considered as 
one of the gravest crimes. 

It is necessary to take into account the Latin tradition variant to find 
the origins of a line of cautious and responsible admission of the legality 
of oaths--in the diffuse council practice and in the doctrine of the Fathers 
and ecclesiastical writers--that reached in Ambrose, Jerome and August
ine a definitive clarification, in the sense that, if there is no risk of perjury, 
an oath can be taken legally, since one does not sin when he swears in 
truth. 

The posterior theological reflection was based on the doctrine of 
these three Fathers-a doctrine that provided the auctoritates on which 
Gratian based his proposals18-that was in turn based on the interpreta
tion of the passages from the New Testament of Matthew and James as the 
absolute prohibition, not of oaths, but of the abuse that takes place in 
practice when this act, which should be used in exceptional circum
stances, is used frequently and frivolously. This kind of abuse is also for
eign and contrary to Christian perfection, which postulates a demanding 
respect for sincerity, so much so that even resorting to divine testimony to 
support one's own statements is only justified in extraordinary cases. 19 

We can understand the abundance of theological literature on this 
matter when considering it from this point of view: it argues for the hon
esty, or, in other words, the legality of this act of religion, and, simulta
neously, warns against the abuses and moral consequences to such an 
extent that it teaches that oaths "non esse per se appetendum et nimis fre
quenter adhibendum, cum secus facile irrepant abusus. "20 

18. C. XXII, q. 1, c. 14: "iurare non est peccaturn"; q. 2, c. 2: "quod iusiurandurn hos habeat 
co mites, veritatern, iudiciurn, atque iustitiarn." 
19. J. SCHNEIDER, "Giurarnento," in Grande Lessico . . .  , cit., t. VIII, cols. 128lff; M. CALAMARI, 

"Ricerche sul giurarnento nel diritto canonico," I, in Rivista di Storia del diritto italiano, 
(1938), pp . 127ff, with ample textual references; N . IUNG, "Serrnent," in Dictionnaire de 
Theologie Catholique, t. XIV, p. II, cols. 1945-1946; G.B. GUIZZETTI, "Giurarnento," in 
Enciclopedia Cattolica, VI, col. 775; B. GUIND0N, Le serment, son histoire, son caractere 
sacre (Ottawa 1957), pp . 93ff; A. R0Y0 MARIN, "Jurarnento, "  in Gran Enciclopedia Rialp, 
t. XIII, cols. 669-700; A. LA RANA, "II giurarnento nella Chiesa, tra religione e diritto," in Studi 
di diritto ecclesiastico e canonico (Naples 1981), pp . lff. 
20. D.M. PRDMMER, Manuale . . . , cit., p. 368; H. N0LDIN, Summa Theologiae Moralis, II, De 

praeceptis Dei et Ecclesiae (Innsbruck 1910) ,  p .  255, no. 2; M. ZALBA, in E.F. REGATILL0-
M . ZALBA, Theologiae Moralis Summa, II, (Madrid 1 953), pp . 147-148; G . MAUSBACH
G. ERMECKE, Teologia morale, II (Alba 1957), pp. 28lff. 
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Oaths present, on the other hand, a broad range of uses in the Latin 
Church, both in private relations and in institutional life, and perform an 
important function-just to remind us of the aspects that can be of a more 
immediate interest and to mention a historical memory that is also some
how reflected in current discipline-that of appearing as one of the instru
ments more profitably used to overcome the rigid Roman formalism of the 
ius civile. 

I am talking, in general terms, about the so-called simple pacts, and 
more specifically to the promissory oath, a vicissitude of great interest, in 
which canon law, in the age of its greatest splendor, managed to provide 
an ingenieuse et savante construction.21 

Regarding oaths, in particular, a theory gradually developed that ac
knowledged-although not without doubts-in its confirmatory mode, a 
sanatory force of the affair and of the act to which it was attached, when 
the former was considered invalid by secular and canonical positive law: 
this was the case, for instance, in matters of usurious interests, of prohibi
tion of alienation of dowry goods, of inheritance pacts, and of donations 
between spouses. 22 

Oaths lost this extraordinarily significant function long ago, and 
while this institution goes through a serious crisis in institutional vicissi
tudes of contemporary, civil society-where it is frequently considered as 
an anachronistic interference in the dualist configuration of temporal and 
spiritual realities and is gradually losing its peculiar religious essence to 
acquire the unusual connotations of "lay oath"23-the Church has inter
vened to reinstate the proper magisterium and to discipline in its own 
ambit only that which is really essential and which cannot be waived 
(cf. CCC, 2150-2155). An oath, as it has always been understood, is an act 
of religion that entails a grave moral obligation and which, in the canoni
cal system, is assigned to specific applications-in the ordinary and spe
cial procedural law, even in the occasional assumption of public 
functions, in the acts with which a promise or a pact is intended to be 

21 .  A. ESMEIN, "Le serment promissoire dans le droit canonique," in Nouvelle Revue 
d 'histoire du droi tfran9ais et etranger, (1888), p. 251;  cf., moreover, R. NAZ, "Serment 
promissoire," in Dictionnaire de droit canonique, t. VII, cols. 993ff; F. GALASSO, Il negozio 
giuridico (Milan 1959) pp. 264ff; J. MALDONADO , "La significaci6n hist6rica del Derecho 
can6nico," in Ius Canonicum, (1969), pp. 32ff; and, with a different critical view on their 
respective contributions, P. FEDELE, "Considerazioni sull'efficacia dei patti nudi nel diritto 
canonico," in Annali Universita Macerata , (1937), pp. 1 15-200; idem, Discorso generate 
sull'ordinamento canonico (Padova 1941), pp. 63ff; P. BELLINI, L'obbligazione da promessa 
con oggetto temporale nel sistema canonistico classico (Milan 1964). 
22. A. ESMEIN, "Le serment . . .  ," cit., pp. 269ff; P. FEDELE, "Giuramento," in Enciclopedia del 

Diritto , t. XIX, pp. 169-170. 
23. S. MANGIAMELI, "Giuramento (formula del)," in Novissimo Digesto Italiano, 

Appendice, pp. 7-8; cf. also the extensive research done by P. PROD!, Il sacramento del 
potere. Il giuramento politico nella storia costituzionale dell'Occidente (Bologna 1992), 
pp. 489ff and passim. 
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sealed by means of the invocation of the divine name-without interfer
ences or superimpositions with secular law. 

4. Social consequences of the vow and oath and the intervention of 
the legislator 

We should remember, however, that the reductive tendency of the 
spaces of legislative intervention not only affects oaths, but also the disci
pline of vows. 

Such a demarcation of the area of normative intervention, which 
characterizes the canonical legislation of this century, describes a process 
opposite to that which began on the threshold of the second millennium, 
and which has been rightly considered as an "intrusion du droit et de la 
justice legale."24 This tendency seems to be more emphasized in the CIC 
as compared to the CJC/1917, and can already be noted throughout the re
visions in certain aspects: in the intention not to reserve some vows to the 
Apostolic See, thus rendering the reproduction of the old c. 1309 useless; 
in that votive obligation is defined as exclusively personal, thus discarding 
§ 2 of c. 1310 CJC/1917; in the suspension of the direct annulment of vows 
and oaths, provided by the CJC/1917 in cc. 1312 § 1, 1319,4° and 1320.25 

The discipline of vows and most of all of oaths dictated by Eastern 
Churches is even more restricted than that of the Latin Code. The CCEO 
substantially echoes the Latin normative on the matter of vows, with ulte
rior simplifications regarding the classification of vows, that only distin
guishes between public and private ones, ignoring the other Latin 
classifications that included solemn and simple, personal, real, and mixed; 
and assigning the administration of the dispensation of vows to the proper 
hierarchy of each church. 

Regarding oaths, the CCEO only contains one canon: only an oath 
made coram Ecclesia is admitted, and only in those cases provided by the 
law: "secus nullum parit effectum canonicum. "26 

Finally, it does not seem superfluous to ask an ulterior question: Why 
does the law intervene in this matter at all? 

The answer seems to be totally peaceful as far as oaths are con
cerned. Social conscience justly demands their correct usage and con
demns their abuse and violation. Positive law itself provides that whoever 
"in asserting or promising something before an ecclesiastical authority, 
commits perjury" ( c. 1368) can be punished with a just penalty. 27 The 
same can be said about public vows, by virtue of which, together with the 
immediate relationship with God characteristic of any vow, a complex 

24. P. SEJOURNE, "Voeu," cit., col. 3198. 
25. Comm. 5 (1973), pp. 45--46. 
26. CCEO, cc. 889-893, on the vow; on the oath: c. 895. 
27. J. ARIAS, comentario al c. 1368, in Pamplona Com. 

1724 



PETTINATO Tit. V. Vows And Oaths cc. 1 191-1204 

juridical relationship is established between the subject and the institute 
of consecrated life into which the person is accepted. 

Regarding private vows, taken coram Deo, which take place in the 
intimacy of conscience, it is understandable that one may wonder where 
the Church obtains the reason and the right to intervene.28 It is necessary, 
however, to say that, regarding this matter, the law does not present a plan 
of interference in the interior world of the individual, but it concerns itself 
with the social consequences of these acts of religion. 

What can, in my opinion, explain the legal discipline of vows and 
oaths as a whole is the overriding interest in the tutelage of the individual, 
in harmony with the objective requirement of ordaining according to jus
tice the interventions that certain subjects and public and private authori
ties can legitimately perform regarding those acts. 

And this interest is expressed, most of all, in regard to the following 
aspects: a) the validity of the act (cc. 1191 § 3 and 1200 § 2); b) commuta
tion and cancellation (cc. 1202,1° and 1203); c) the special importance that 
the tutelage of others who have obtained rights as a result of a vow or an 
oath acquires ( cc. 1196 and 1203); d) dominative power ( cc. 1195 and 
1203), which cannot have a bearing in voluntatem voventis nor on the will 
of the one who swears; e) and dispensations (cc. 1196, 1202,4° and 1203). 
This is a subject that has provoked serious disputes throughout the centu
ries regarding the title ownership of the power and of the dispensation, 
and, furthermore, regarding the nature of this power, in which it was pre
cisely the cases of relaxatio of norms of divine law that was frequently 
discussed (with regard to marital impediments) or the norms founded on 
divine law, as in the case of vows and oaths. 29 

Suspension, dispensation, and commutation are the elements in 
which the social scope of vows and oaths is most visible, and the ecclesi
astical authority exercises all its power on these social repercussions, or 
rather, all its capability of service. 

Certainly, in these cases as in others in which this intervention is re
quired, it is most of all dispensations that act as expressions of the pasto
ral ministry of the Roman Pontiff and of the bishops, both of whom act as 
vicars of Christ (LG 18, 27) to whom these important and delicate instru
ments have been entrusted, by means of which the Church intervenes 
com me la mere de famille30 to adapt common resources to the needs of 
each one. 

28. R. PLUS, "Voeu," cit., p. 1924; W. MOLINSKI, "Voti," in Enciclopedia teologica Sacramen
tum Mundi, VIII (Brescia 1977), cols. 703ff. 
29. S. BERLING6, La causa pastorate della dispensa (Milan 1978) passim. 
30. P. SEJOURNE, "Voeu," cit. , col. 3231 . 
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Bk. IV. Pt. II. The Other Acts of Divine Worship 

CAPUT I 
De voto 

CHAPTER I 

Vows 

PETTINATO 

§ 1.  Votum, idest promissio deliberata ac libera Deo facta 
de bono possibili et meliore, ex virtute religionis im
pleri debet. 

§ 2. Nisi iure prohibeantur, omnes congruenti rationis 
usu pollentes, sunt voti capaces. 

§ 3.  Votum metu gravi et iniusto vel dolo emissum ipso 
iure nullum est. 

§ 1. A vow is a deliberate and free promise made to God, concerning 
some good which is possible and better. The virtue of religion re
quires that it be fulfilled. 

§ 2. Unless they are prohibited by law, all who have an appropriate use of 
reason are capable of making a vow. 

§ 3. A vow made as a result of grave and unjust fear or of deceit is by vir
tue of the law itself invalid. 

SOURCES: § I: c. 1307 § 1 
§ 2: C. 1307 § 2 
§ 3: C. 1307 § 3 

CROSS REFERENCES: cc. 97 § 2, 125, 126, 172 § 1,1°, 188, 643 § 1,4°, 
656,1° , 158,1°, 1026, 1103, 1200 § 2, 1538, 1620,3° 

COMME NTARY -- - - - -

Silvestro Pettinato 

I. DEFINITION OF THE VOW 

The first paragraph of this canon presents the traditional definition of 
vow: "a deliberate and free promise of a possible and better good made to 
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God." This promise must always be fulfilled because of the virtue of  reli
gion. 

The vow is, most of all, a promise: it is not a simple desire, an inten
tion, or a piece of advice, but rather, an expression of the will to oblige 
oneself ( intentio se obligandi) because of the virtue of religion. What is 
missing in the mere intention is the will that characterizes the vow, and 
which has, according to constant doctrine, the binding force of a law, lex 
privata, that whoever takes a vow imposes upon himself. If the intentio 
se obligandi is missing, the vow is void; if, on the other hand, there exists 
the animus to oblige oneself, but not to fulfill the promise, the vow is 
valid, because its validity does not depend on intending to fulfill the prom
ise but on the will to oblige oneself.1 

A deliberate promise, guided by conscience, by intellectual knowl
edge of the duty that derives from it and of the fact that it is an act of la
tria (ex virtute religionis), since it is made to God, and the object of 
which is both a morally and physically better and attainable good. Never
theless, the authors warn us that the definition of better good must be de
duced not only ex rei obiectiva consideratione, but also by taking into 
account the place and time, and the personal conditions of whoever in
tends to make the vow. 

The vow does not have to be referred to a supererogatory work, but 
its objective can instead be works that have already been commanded for 
some other reason (e.g., a chastity vow that has been imposed aliunde 
may receive a new obligation due to religious causes; it would then ac
quire a greater merit). It is, however, advised not to do this unless there is 
sufficient cause for it. Thus, we avoid the multiplication of bonds. 2 

It is precisely in view of the delicate nature of this matter that § 2 of 
the canon requires that whoever takes the vow have sufficient use of rea
son. 

According to the presumption of c. 97 § 2, a child that has reached 
the age of seven has the use of reason, and can, accordingly, take a vow. It 
is, however, necessary that his or her ability to discern must be congruent, 
that is to say, proportional to the matter of the vow. Furthermore, the pos
itive law itself can provide higher age limits, especially in certain cases 
where the commitments of the vow are particularly burdensome, such as 
eighteen years for the temporary profession (c. 656,1°), and twenty-one 
for perpetual profession ( c. 658, 1 °). 

For the vow to be valid, it is necessary that the deliberation be ex
haustive and the freedom with which it is performed be absolute. To en
sure the completeness of the deliberation, c. 126 sanctions the nullity of 
any act performed ignorantly or by mistake rather than debating about 

1. A.M. DE LIGOURI, Theologia Moralis, ed. L. GAUDE, I (Graz 1954), pp. 499-500. 
2. M. CONTE A CORONATA, Institutiones Juris Canonici, II (Turin 1931), pp. 214ff. 
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what constitutes the substance of the act (substantial error is that which 
is the cause of the vow: substantial ignorance-according to the afore
mentioned definition-the essential properties, or the matter, or the cause 
of the vow), or that falls upon a condition sine qua non. 

IL FEAR AS THE CAUSE OF NULLITY FOR A VOW 

l. Physical violence and moral violence 

Besides being deliberate, the promise must be made freely. Indeed, 
the moral act, and, in its own genre, the juridical act, essentially postulate 
the free expression of its author's will. 

Suarez presents as common doctrine that for the vow to be valid, as 
much freedom as is sufficient ad peccandum mortaliter is required. The 
vow is a form of contract (veluti quidam contractus) or pact between the 
human being and God, in virtue of which the individual imposes upon him
self a very grave obligation, the transgression of which results in a mortal 
sin; as far a moral obligation is concerned, the vow must be a result "ex 
proprio actu morali, et consequenter sufficienter libero. "3 

The opposite of freedom, or, as many writers prefer to call it, the op
posite of perfect freedom, is not only someone else's injurious behavior, 
but also violence, which can be of two different types: physical ( vis cor
pori illata) or moral (vis animo illata). This second type takes into ac
count not only someone else's violent action but the fear that it provokes 
( vis ac metus ). 

Section 3 of the present canon does not ref er to the first kind of vio
lence, because this one is dealt with in a general way in c. 125 § 1, which 
establishes the nullity of the act performed due to absolute or physical vi
olence that the individual is "unable to resist." If in any way, as positive 
law and natural law provide, the act performed due to physical violence 
must be considered non-existent (pro infecto habetur), the interpretation 
of an act performed due to moral violence presents non-univocal solutions 
of positive law. 4 The latter provides, in general terms, that such an act be 
valid (even though it can be rescinded by the judge's sentence) (c. 125 
§ 2), and provides for certain acts nullity ipso iure ( cc. 172 § 1, 1 °; 188; 643 
§ 1,4°; 656 and 658; 1026; 1103; 1191 § 3; 1200 § 2; 1538; 1620,3°). 

3. F. SUAREZ, De religione, Tract. VI, De voto, L. I, ch. VI, in Opera omnia, ed. C. BERTON, 
vol. XIV (Paris 1859), p. 774. 

4. J. FORNES, "El acto jurfdico can6nico (sugerencias para una teorfa general)," in Ius 
Canonicum 49 ( 1985) ,  p .  68;  F. ZANCHINI DI CASTIGLIONCHIO. "Voto (dir. can . ) , "  in 
Enciclopedia del diritto, t. XLVI, p. 1 104 and, in general, 0. GIACCHI, La violenza nel negozio 
giuridico canonico (Milan 1937) passim. 
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2. Structural requirements for the notion of moral violence 

According to § 3 of the present canon, violence can only cause the 
nullity of the vow when the fear that it provokes is grave and unjust. In
deed, the norm emphasizes the importance of this fear, but one cannot 
conceive an "unjust" fear that is not determined from the outside by an an
tijuridic (unjust) behavior of an individual other than the metuens. Hence, 
the requirements indicated in the canon are: grave fear provoked from 
without in an unjust manner. 

The causes that can provoke the mentis trepidatio are many, and the 
doctrine differentiates among them-distinguishing certa ab incertis5-
according to whether they provoke the invalidity of the act, or, on the 
other hand, are not relevant to that effect. 

Fear of an imminent or future evil can come from either of the fol
lowing sources:from within, that is to say, from a cause inherent to the 
subject that takes the vow; or from external causes that, in turn, can in
clude: natural causes (extrinsic, necessary causes), such as a serious 
epidemic, a natural catastrophe, risk of shipwreck, and other such situa
tions; external causes, in other words, the violent action of a man that may 
be intended to force the vow (metus directus) or may not aim to do so but 
inadvertently does, as would be the case if some thieves attacked some
one to steal from him or for some other purpose (metus indirectus). 

a) First requirement: gravitas 

The doctrine explores whether slight and unjust fear, when it is the 
cause of the vow, must be considered relevant for the purposes of nullity, 
but the norm expressly requires that it be grave fear that we deal with: 
slight fear may be relevant, on the other hand, in the internal forum, and 
the dispensation of a vow taken in such conditions may be asked for. 

In order for fear to be able to determine the nullity of the vow, it is 
necessary for it to be grave, or, in other words, sufficient to influence an 
individual who can be considered neither fainthearted, on the one hand, 
nor gifted with an extraordinary strength of spirit on the other. 

We are not considering here the vir constantissimus that has come 
to us from Justinian sources (D. 4.2.6: "Metum autem non vani hominis, 
sed qui merito et in homine constantissimo cadat, ad hoc edictum perti
nere dicemus"), but, the vir constans of the sources of classical canon law 
(XIV, 1, 15; I, 40, 6: "Metum passo non subvenitur, si non fuit talis, qui cad
ere potuit in constantem virum"). 

We should also emphasize that the expression vir constans is not 
used in canon law following the Roman law conception of the middle man, 
objectively and abstractly considered, but in an eminently subjective 

5. F. SUAREZ, De religione, cit., p .  776. 
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sense. This subjectivist notion, which was mainly developed in the ambit 
of marriage consent, 6 and that we find in most important, modern sys
tems, 7 has been confirmed by the development of this matter throughout 
the history of canonical literature ( which shows its prevalence over other 
notions of an objective nature), and allows us to take not a person as a ref
erence point-a type ideally conceived, in accordance with whom the 
gravity of the fear should be measured-but that specific person who suf
fers it, taking into account that person's situation, age, sex, health, etc. 

b) Extrinsic character and iniuria 

Fear that comes from inside is irrelevant because "a Deo offertur;"8 

and this is also the case of the fear that is provoked by natural causes. The 
fear, on the other hand, must be due to an external , free cause; in other 
words, it must be the work of a person. But this in itself is not enough: it is 
also necessary that the evil with which the human action threatens be un
just. 

But how can one think, even hypothetically, of a moral violence that 
is just, in other words, in accordance with the law? According to the tradi
tion of canonical doctrine and jurisprudence, there is no iniuria when 
there is a coincidence between the objective of the law and that aimed for 
by the metum incutiens,9 thus, if the threat to assert one's right by legal 
means is uttered, which, in itself, is a correct use of one's own right (me
tus ex lege) to obtain something that is due, then there is no iniuria. Nei
ther is there inuria if someone is threatened by being legitimately warned 
of a penal sanction by the competent judge (metus ex iudice). 

As far as the vow is concerned-unlike the old law10- there is no 
norm whatsoever foreseeing the fact that the judge may force an individ
ual ad vovendum (the metus ex iudice hypothesis does not subsist). And 
a metus ex lege is not possible, at least as far as public vows are con
cerned, since it entails a change of state of life. Any norm that may have 
the act of coercion as the cause of entrance into an institute of conse
crated life would find an insurmountable obstacle in c. 219, which recog
nizes the right of all the faithful to have immunity of coercion in the 
choice of their own state of lif e.1 1  As far as private vows are concerned, it 

6. 0. GIACCHI, fl consenso nel matrimonio canonico (Milan 1968), p. 206; 0. FUMAGALLI 
CARULLI, Intelletto e volonta nel consenso matrimoniale in diritto canonico (Milan 1974), 
pp. 385ff; in a critical sense, G. DOSSETT!, La violenza nel matrimonio in diritto canonico 
(Milan 1943), pp. 466ff 

7. Cf., art. 11 12 of the Code Napoleon, and POTHIER, Trattato delle obbligazioni, I (Naples 
1819), pp. 36-37. 

8. D. SOTO, De iustitia et iure, L. VII, De voto, q. 2, in V.D. CARRO-M. GONZALEZ ORD6NEZ 
(Eds . ) ,  Ed. facsim. de la hecha por D. Soto en 1 556, con su version castellana 
correspondiente (Madrid 1968), p. 632. 

9. G. MICHIELS, Principles generalia de personis in Ecclesia (Toumai 1955), pp. 622-623; 
0. FuMAGALLI-CARULLI, Intelletto e volonta ... , cit., p. 396. 
10. G. DOSSETT!, La violenza ... , cit., p. 263. 
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should be noted that the foundation and cause of the vow is not the law, 
neither is the precept of a superior, but only the deliberation and will of 
the individual. 

Hence, the conclusion that can be deduced from these notes is that, 
as far as vows are concerned, the canonical system does not provide for a 
situation in which fear can be justly inflicted.12 

On the other hand, the adjective unjust is not employed inutiliter in 
the context of the canon upon which we are commenting. In the discipline 
of the vow, this adjective does not intend to distinguish between phenom
ena of just fear and unjust fear, which would be possible, however, in the 
general assumption of c. 125 § 2. It intends, however, to indicate the differ
ence between several assumptions of metus: some are not relevant to pos
itive law, because human action is missing (these are the hypothesis of 
intrinsic or extrinsic fear due to a necessary cause); others are punishable 
because the men tis trepidatio is caused by a fear inflicted by a violent ac
tion performed by another individual: it is sufficient for this action to be 
violent ( and grave) to the point of producing a grave fear in order for the 
law to consider it absolutely unjust. 

c) The problem of consulto illatio 

Finally, we should wonder whether this anti-juridical activity deliber
ately intends to force the vow ( consulto illata) so as to produce its nullity. 

The doctrine prior to the CJC/1917 was organized mainly according 
to the following line of progression: fear does not allow the vow to bind 
because the voluntarium is missing. But fear comes in a number of variet
ies, and, accordingly, we should differentiate between external and inter
nal fear: the first one can be said to prevent, the second one does not. 

But, not all types of external fear prevent the vow from binding. Its 
mere extrinsic nature is not sufficient because fear can originate in an ex
ternal cause such as a shipwreck: in this case the vow binds. And the fact 
that it may be caused by a person is not sufficient either: it is required that 
it be caused with iniuria. 

Even these criteria are not sufficient; it is necessary that the fear be 
unjustly caused by an individual with the intention of forcing someone to 
take the vow. 13 

1 1. J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), 
pp. 133ff (tract. ital. of G. Lo CASTRO: Diritto costituzionale canonico (Milan 1989), 
pp. 124ff). 

12. MASSEO DA CASOLA, Compendia di diritto Canonico (Turin 1967), p. 812; H.J.F. 
REINHARDT, "Geliibde und Eid," in Miinsterischer Kommentar zum Codex Juris Canonici 
(Essen 1990), sub. c. 1191/2. On this point, cf. the considerations of S. BERLINGO, "Violenza 
(dir. can.)," in Enciclopedia del diritto, t. XLVI, p. 917. 
13. D. SOTO, De iustitia et iure, cit., p. 632. 
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In essence the progression developed by Soto reveals the nature of 
the finality of the consulto illatio. Its goal is to perform a further distinc
tion, this time in the ambit of assumptions of fear originating in an anti
juridical human action, that grants relevance to the effects of nullity only 
to that fear that is inflicted with the intention of forcing the vow to be 
taken, with the logical consequence of restraining the space of tutelage of 
the metuens's freedom. 

The rigorous conclusion of the doctrine is not, on the other hand, un
founded. Indeed, it is argued that in the fear that originates internally and 
in that which is provoked by natural causes, there is no iniuria; further
more, the acts of kindness performed in fear please God, who "per tribula
tiones et pericula inducit homines ad vota emittenda." 14 On the other 
hand, grave and unjust fear that is not inflicted ad extorquendum, as far 
as vows are concerned, is not distinguished from natural fear. Only the 
consulto illatio, the anti-juridical behavior of the metum incutiens, on the 
one hand, and the tainted will of the metum patiens, on the other hand, 
lead to the nullity of the vow. 

This argument, so consistently logical, begins to falter, however, in 
view of the phrasing of c. 1307 § 3 of the CJC/1917, reproduced literally 
(with the only exception of the inclusion of the fraud) in the current 
c. 1191 § 3: "votum emissum" and not "votum extortum." 

As a matter of fact, in accordance with a long tradition of parallel ex
egesis between the discipline of the vow and that of marriage, the preva
lent doctrine before the CJC/1917 considered that the solution adopted in 
c. 1307 § 3, like the one contained in c. 1087 of the previous Code, pro
vided a solution benigniore modo to the controversy concerning the vow 
taken in a situation of fear caused by someone else's unjust action, even 
haud consulto incussum. 

With the exception of certain restrictive positions that require fear to 
be inflicted ad extorquendum votum, 15 this doctrine generally considers 
that the vow is null when the fear has been provoked ad extorquendum 
(causa motiva: "occidam te nisi voveris"; "exheredabo nisi voveas virgini
tatem"), but also when it is causa mere impulsiva of the vow (such as in 
the example presented in the manuals where two rival individuals are 
fighting for the same woman, and one of the two, who is at risk of being 
killed by the other one, to save his life expresses in front of his adversary 
his desire to take the vow of entering a religious order). On the other 
hand, when the fear is only a mere circumstance (mera occasio) of the 
vow-such as when, in the case of an aggression by thieves, someone 
takes a vow begging to be spared in return-this would not entail nullity, 

14. F. SUAREZ, De religione, cit., p. 776. 
15. F.X. WERNZ-P. VIDAL, !us Canonicum, t. IV (Rome 1934), p. 655; A.C JEMOLO, "Voto 

(diritto ecclesiastico)," in Nuovo Digesto Italiano, vol. XII, pr. II, p. 1147. 
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because in this case it would be similar to the risk of shipwreck or that re
sulting from some other necessary cause. 16 

But, to lead matters back toward the restoration of the perfecta lib
ertas of the person who takes the vow, it is necessary to overcome this 
final limitation, including, etiam probabiliter, the hypothesis of nullity 
even for the fear that is a mere circumstance of the vow. 17 

According to the dictate of c. 1191 § 3, vows must be considered null 
when the fear is grave, comes from without, and is provoked by someone 
else's violent (and thereby anti-juridical) behavior. To be part of this as
sumption, it is not necessary to distinguish the motivating reason from the 
instrumental cause and from mere circumstance. 

16. M. CONTE A CORONATA, Jnstitutiones Juris Canonici, cit., p. 215; S. SIPOS, Enchiridion 
iuris canonici (Pees 1936), p. 718; G. Coccm, Commentarium in Codicem Juris Canonici 
(Turin 1942), p. 260; A. VERMEERSCH-1. CREUSEN, Epitome Juris Canonici, t. II (Brussels 
1954), pp. 446-447. 
17. T. JORIO, Theologia Moralis, II (Naples 1964), pp. 58-59. 
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§ 1 .  Votum est publicum, si nomine Ecclesiae a legitimo 
Superiore acceptetur; secus privatim. 

§ 2 .  Sollemne, si ab Ecclesia uti tale fuerit agnitum; 
secus simplex. 

§ 3.  Personale , quo actio voventis promittitur; reale, quo 
promittitur res aliqua; mixtum, quod personalis et 
realis naturam participat. 

§ 1. A vow is public if it is received in the name of the Church by a lawful 
Superior; otherwise, it is private. 

§ 2. It is solemn if it is recognised by the Church as such; otherwise, it is 
simple. 

§ 3. It is personal if it promises an action by the person making the vow; 
real, if it promises some thing; mixed, if it has both a personal and a 
real aspect. 

SOURCES: § 1: c. 1308 § 1; PME 119; SC 80; LG 44, 45; Ordo professio
nis religiosae, 2 feb. 1970, 2 
§ 2: c. 1308 § 2; SCR Reser., 8 iul. 1974 
§ 3: C. 1308 § 4 

CROSS REFERENCES: cc. 573 § 2, 598-601, 603 § 2, 654, 668 § §  1-5, 
686-688, 692, 1078 § 2,1°, 1088 

COMME NTARY ------

Silvestro Pettinato 

The first paragraph, which is identical to c. 1308 § 1 CJC/1917, repro
duces the traditional distinction between public and private vow. 

A vow is public if it is received in the name of the Church and ac
cepted as such by the legitimate ecclesiastic Superior. It is private in all 
other cases, in other words, when the two requirements that connote its 
publicity are missing (being received in the name of the Church, by the le
gitimate Superior; that is to say, the one that is competent according to 
law). Private vows are not issued coram Ecclesia, but only coram Deo, al
though they may be manifested in the presence of many other individuals. 

During the revision of the CJC/1917, some organs of consultation ob
served that the distinction between public and private no longer re
sponded to today's reality, in as much as the Church also recognized the 
vows of the societies of common life and of secular institutes that, even 
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though they are not public in the traditional sense, cannot be considered 
as private either. Consequently, this seemed to be the right time to adopt a 
tripartite division, to encompass all the different kinds of vows (public, 
semipublic, and private). But the question was not considered developed 
enough to justify the use of a new terminology. Another reason was that 
there were different opinions regarding at least the nature of secular insti
tutes: public for some, in as much as they have a certain official nature 
within the Church; private for others, because they are not accepted nom
ine Ecclesiae. 1 

The distinction presented in § 2 between a solemn vow (recognized 
as such by the Church) and a simple one, can only be found in this part of 
the Code. Since this distinction had been suppressed ("iuxta criterium 
simplificationis") in the canons dealing with the institutes of consecrated 
life, it was asked that it not be reproduced in this book either. It has been 
preserved, however, both because it can be provided for by the law proper 
to the members of religious orders, and because, according to what has 
been argued, it contains a theological foundation. 2 

It is provided in a decretal of Boniface VIII that the solemnity of a 
vow derives "ex sola constitutione Ecclesiae."3 During many centuries, 
however, the teaching has been divided on this point. The authors consid
ered that the essential element of solemnity was inherent in the special 
consecration or blessing that accompanied the taking of the vow, the per
petual and irrevocable dedication of the subject, or in the incapacitating 
force recognized in the vow, and in the tutelage that the law provided as to 
the juridical consequences derived from it. 4 

On the other hand, the difference between solemn and simple vows 
could be expressed by referring to the consequences that the abrogated 
Code derived from each one of them: c. 579 CIC/1917 considered the acts 
against the simple, temporal, or perpetual profession to be illicit; and it 
considered invalid those acts against solemn profession (see other dispo
sitions of the CIC/1917 regarding the marital and patrimonial matter, 
cc. 1703 and 1119; 569 § 1; 580 § 1; 581-582). 

If we continue to approach this question from the perspective of ju
ridical consequences, we should take into account that in the CIC there is 
no distinction between solemn and simple vows; a distinction is made, 
however, between public and private vows. 

The vows of chastity, poverty, and obedience issued in religious insti
tutes are public in as much as they are accepted by the legitimate superior 
in the name of the Church (cc. 573 § 2; 598-601; 603 § 2; public vow of a 
hermit, c. 654). 

l. Comm. 12 (1980), p. 375. 
2 .  Comm. 12 (1980), p .  376; 15 (1983), p .  73. 
3. VI III, 15, c. 1. 
4. A. VERMEERSCH, De religiosis, II (Heverlee-Louvain 1962), pp. llff. 
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In the matter of the ius connubii, the bond that derives from the 
public vow of chastity operates as an invalidating impediment ( c. 1088), 
and the vow of poverty renders those who profess it incapable of acquir
ing or possessing goods, and, consequently, brings about the invalidity of 
those acts contrary to the vow (c. 668 §§  1-2). 

As far as the power of dispensation of public vows, besides cc. 686-
688, which regulate the process of leaving an institute, c. 691 § 2 provides 
that the corresponding indult-which entails ipso iure the dispensation of 
the vows ( c. 692)-is reserved to the Apostolic See for the institutes of 
pontifical right, whereas for the institutes of diocesan right, it can be 
granted by the ordinary of the diocese in which the house that the appli
cant belongs to is located. The Apostolic See reserves to itself the dispen
sation of the marital impediment derived from the perpetual, public vow 
of chastity issued in a religious institute of pontifical right (c. 1078 § 2,1 °). 

The third paragraph of this canon reproduces the old threefold divi
sion of private vows: personal, real, or mixed. 

For a vow to be personal, its object must be an action that must be 
performed in person by the individual: the recitation of a prayer, a pilgrim
age, etc. A real vow is that which promises to give something, a good be
longing to the individual ( an offering, a donation to an entity, to a private 
association, or to individuals) and, can be performed by someone other 
than the vovens, with the obvious liberating effect on the latter. A vow is 
mixed when its goal shares both the characteristics of the real and per
sonal ones, for instance, a pilgrimage followed by an offering of some
thing. 

Moral theologians tend to make other distinctions: a determined vow 
if the thing that is promised is clearly indicated; a disjunctive or alterna
tive vow if the individual decides to fulfill a promise chosen from a series 
of promises in accordance to his or her own judgment; and a temporal or 
perpetual vow, which depends on the duration of the promise ( express or 
tacit; absolute or conditioned, etc.). 
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1 193 Votum non obligat, ratione sui, nisi emittentem. 

Of its nature a vow obliges only the person who makes it. 

c. 1193 

SOURCES: c. 1310; SCCong Resp., 18 ian. 1936 (AAS 29 [1937] 343-345) 

CROSS REFERENCES: 

C O MMENTARY 

Silvestro Pettinato 

This canon defines the exclusively personal nature of the votive obli
gation. Ratione sui; in other words, in as much as it is a deliberate prom
ise made to God, the vow binds ex virtute religionis only that individual 
who makes it. 

The preceding disposition, accordingly, is no longer relevant (c. 1310 
§ 2 CJC/1917). This disposition provided that the obligation of the real 
vow, or, of the real part of the mixed vow, was to be transmitted to the in
heritor. This change also puts an end to the controversial question of the 
reason and the title of this inherited disposition; according to the different 
theories, the obligation is transmitted to the inheritor not by virtue of the 
vow, but: to do justice to the originator; by virtue of the acceptance of the 
inheritance (ratione contractus); in view of the promise of the testator; or 
due to the virtue of religion itself. 

The present canon puts an end to this question. On the one hand, dur
ing the revision, the tendency not to reproduce the norm of the old c. 1310 
§ 2 appeared very soon because, taking into account the current context of 
secularization, it was considered inappropriate, even incongruent, for the 
obligation that the originator had incurred coram Deo in the forum of con
science to be transmitted to the inheritor-perhaps with the express spec
ification, as some requested, that this could be provided for not by virtue 
of the vow, but in accordance with the promise of the testator.1 

Another aspect of the question related to the personal nature of the 
vow. This issue concerned the doctrine in the past in relation to the votive 
promises made by a community: whether these promises commit only the 
people that have taken the vow, or if they also commit all the other indi
viduals who have participated, even those who are to enter the community 
over time. 

l. Comm. 5 (1973), p. 45; 11 (1977), p. 268; 12 (1980), p. 376. 
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Frankly, the doctrine was rather consistent when it considered that a 
conditional obligation with the same object as the vow could be imposed 
on those who had not participated in it only by means of a law or statute, 
and, consequently, by virtue of the obedience due to these norms and not 
by virtue of religion. This doctrinal orientation was also confirmed by a 
resolutio of the S. Congregation of the Council in which it is said precisely 
that "vi voti non obligantur nisi qui voventur. "2 

To heed the "personability" of votive obligations means, all in all, to 
return to the essential elements of our argument, the vow as a very per
sonal act, by means of which a person contracts coram Deo, a normally 
grave obligation in conscience. 

The promise made by one individual to another, even when faced 
with an eventual silence of positive law, binds : ex fidelitate, because a 
moral obligation is imposed on the promittent in accordance with the 
words and deeds ; ex iustitia, when the promise is known and accepted by 
the recipient of the vow, for whom a ius ad rem arises ( unless the promit
tent did not intend to transfer a right to the other one), and also when we 
are dealing with reciprocal promises or promises confirmed by an oath.3 

The simple promise that binds ex Jidelitate generates an intrasubjec
tive obligation, in the sense that the promittent responds only in the forum 
of conscience. When the promise binds ex iustitia, it becomes binding 
also by means of another title: an intersubjective relationship is estab
lished because a "ius ad rem promissam" originates in the recipient of the 
vow, even in the case of silence of the human legislator, since we are deal
ing with an obligation of natural law. 

In the vow, on the other hand, we certainly reach a higher dimension 
of justice, not only because the virtue of religion plays an important role 
here, a role that is superior to all other moral virtues, but, also because in 
this highly peculiar relationship, we no longer find two individuals, but a 
human being and God. 

The vow taken ex virtute religionis by a free and conscious subject 
on a licit and possible matter, is truly manifested with a perfect, compul
sory structure that does not require subsequent determinations. 

This personal relation between the individual and God-the individ
ual who makes the promise, giving his own fidelity, and God who accepts 
this promise and desires its fulfillment, Himself being, at the same time, 
the "Faithful God" (CCC, 2101)-in as much as it is sanctioned by divine 
positive law, represents a higher dimension of justice: "God, master of all 
things by right of creation, acquires, by virtue of our promise and without 

2. S. Congr. CONCILII, "Bogoten," (January 18,1936), in X. OCHOA, LE Ecclesiae post 
Codicem iuris canonici editas, I (Rome 1966), pp. 1708-1710. 

3. A. LEHMKUHL, Theologia moralis, I (Freiburg im Breisgau 1896), pp. 288, 678; 
E. GENICOT, Institutiones theologiae moralis, I (Brussels 1927), p. 523. 
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needing further formalities, a new right ad rem promissam, and turns it 
into the object of his positive demands."4 

On the other hand, all other subjects are initially excluded from the 
sphere of this relation, unless, as a consequence of the real vow or of the 
real part of the mixed vow, demands of justice in favor of third parties can 
be configured. We should not forget that the obligation of religion, as 
such, does not originate rights in third parties; this can only be the result 
of the obligation of justice. 

This last circumstance is precisely verified when, in the real vow, the 
votive promise ( of religion) is accompanied by a concomitant promise ( of 
justice) made to another person, physically or juridically, of transferring 
the good that constitutes the object of the vow or of its execution, consis
tent with the transference of the object promised to the patrimony of the 
other.5 

Consequently, the subject, who is committed only to God by virtue of 
the vow and moved by the conscious need to fulfill it, also assumes the 
consequent obligation to fulfill the promise made to the third beneficiary, 
who acquires an ius ad rem. If this promise is fulfilled, the thing that was 
promised can no longer be claimed by the person who makes the vow due 
to the soluti retentio that the third pary-having in this case a ius in re
will be able to oppose to any eventual pretension. 

4. P. Sf::JOURNE, "Voeu," in Dictionnaire de Theologie Catholique, t. XV, p. II, col. 3219. 

5. A. VERMEERSCH, Theologiae moralis principia, responsa, consilia, II (Rome 1945), 
p. 149. 
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1 194 Cessat votum lapsu temporis ad finiendam obligationem 
appositi, mutatione substantiali materiae promissae, de
ficiente condicione a qua votum pendet aut eiusdem 
causa finali, dispensatione, commutatione. 

A vow ceases by lapse of the time specified for the fulfilment of the obliga
tion, or by a substantial change in the matter promised, or by cessation of 
a condition upon which the vow depended or of the purpose of the vow, or 
by dispensation, or by commutation. 

SOURCES: c. 1311 

CROSS REFERENCES: c. 1202 

COMME NTARY ------

Silvestro Pettinato 

The cessation of the vow can be determined by dispensation, com
mutation, and by other causes indicated in this canon. 

l. When the specified time has elapsed for the fulfillment 
of the obligation 

If, upon issuing the vow, no deadline is provided, it is considered that 
the fulfillment must take place in a period of time that must to be deter
mined according to the judgment of a vir prudens. 

The deadline can be established ( obviously by the same person who 
takes the vow) ad urgendam obligationem or ad finiendam obliga
tionem. It is normally assumed that the deadline for the personal vow is 
ad finiendam, and for the real vow ad urgendam. 

If it is set ad urgendam, and the vow is not fulfilled in that period of 
time, it will have to be subsequently fulfilled in any case, whatever its na
ture may be, real or personal. On the other hand, when it has been set ad 
finiendam, the obligation ceases once the deadline is met. 

2. When the promised matter has changed substantially 

This assumption includes those cases in which the thing promised 
becomes illicit, impossible (physically or morally), useless, or an obstacle 
for a higher good; and in those cases where the fulfillment of the vow be
comes considerably more onerous and difficult than was originally ex
pected. 
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3. When the condition upon which the vow depended is not verified 

In this case, we are dealing with a conditional vow; its obligation is 
attached to the verification of an uncertain, future, possible, and licit 
event. 

If the condition is not verified, the vow ceases; but, as long it is un
fulfilled, the subject must refrain from performing other acts that may pro
voke a deterioration or loss of the promised thing (in the real vow), and 
cannot licitly invoke a ius poenitendi to change his or her will. 

4. When the final cause of the vow is lacking 

Final cause is the intentio seu ratio primaria that motivates the 
subject to take the vow; in other words, the one that is the subject's main 
objective and that has been the efficient cause of the vow. Thus, for in
stance, in a promise consisting of a periodic subsidy to a person in need, if 
the person were no longer financially constrained, the very cause for the 
vow would disappear. 
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Qui potestatem in voti materiam habet, potest voti obli
gationem tamdiu suspendere, quamdiu voti adimpletio 
sibi praeiudicium a:fferat. 

A person who has power over the matter of a vow can suspend the obliga
tion of the vow for such time as the fulfillment of the vow would affect 
that person adversely. 

SOURCES: c. 1312 

CROSS REFERENCES: c. 1203 

CO MME NTARY ------

Silvestro Pettinato 

Section 1 of c. 1312 of the CJC/1917 provided that the subjects given 
dominative power in voluntatem voventis could validly rescind (annul) 
the vows made by the individuals bound to them, and, given a fair cause, 
could do so licitly, so that the corresponding obligation would not be able 
to be revived. 

During the revision of the Code, it was noticed that preserving this 
paragraph would cause many problems. As a matter of fact, the consultors 
believed it was not fair to grant the title owners of dominative power such 
a broad power of disposal over the will that it could even rescind the vow. 1 

Canon 1195, accordingly, does not comment on the so-called "direct 
annulment of a vow," and only preserves the possibility of rescinding the 
obligation of the vow. Whoever has power in matters concerning a specific 
vow ( and accordingly, not over all the vows) can suspend the obligation, 
alleging that its fulfillment causes serious damage. 

The rationale is evident: no one can promise something over which 
he or she does not have full command, and the vow cannot cause damage 
to the relationships in which the subject is immersed. 

The authorities invested with power of jurisdiction (the Roman Pon
tiff, and, in accordance with the different ambits of competence, the bish
ops and superiors of institutes of consecrated life that enjoy this power) 
can suspend the vows. In addition, by virtue of the dominative seu domes
tica power, all those that in one way or another have the office of govern
ing a particular community, from the family to the religious institute, can 

l. Comm. 5 (1973), pp. 45-46; 12 (1980), p. 377. 
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suspend the vows, if the subject of the vow is such that it may become an 
obstacle or damage the orderly governance of that community. 

Finally, the suspension takes place invito vovente (unlike the dispen
sation that never occurs in invitos ), and it does not rescind the vow, but 
simply waves its compulsory nature, which normally revives when the 
cause of the suspension ceases. 
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Praeter Romanum Pontificem, vota privata possunt iusta 
de causa dispensare, dummodo dispensatio ne laedat ins 
aliis quaesitum: 
1 ° loci Ordinarius et parochus, quod attinet ad omnes 

ipsorum subditos atque etiam peregrinos; 
2° Superior instituti religiosi ant societatis vitae apos

tolicae, si sint clericalia iuris pontificii, quod attinet 
ad sodales, novitios atque personas, quae din noctu
que in domo instituti ant societatis degunt; 

3° ii quibus ab Apostolica Sede vel ab Ordinario loci de
legata fuerit dispensandi potestas. 

Besides the Roman Pontiff, the following can for a just reason dispense 
from private vows, provided the dispensation does not injure the acquired 
rights of others: 
1 ° the local Ordinary and the parish priest, in respect of all their own 

subjects and also of peregrini; 
2° the Superior of a religious institute or of a society of apostolic life, if 

these are clerical and of pontifical right, in respect of members, nov
ices and those who reside day and night in a house of the institute or 
society; 

3° those to whom the faculty of dispensing has been delegated by the 
Apostolic See or by the local Ordinary. 

SOURCES: 1 °: c. 1313, 1 ° 
2° : C. 1313, 2° 

3° : C. 1313, 3° 

CROSS REFERENCES: cc. 19, 85, 686-688, 691-693, 701, 1078, 1079, 
1203 

COMME NTARY ------

Silvestro Pettinato 

l .  Dispensation from vows 

The dispensation that this canon deals with only concerns private 
vows (for public vows, cf. cc. 686-688; 691-693; 1078-1079). 

Regarding the subjects to which the power of dispensation is granted 
or recognized, the canon contains some innovations when compared with 
c. 1313 CJC/1917: no. 1 ° grants the parish priest the faculty of dispensing 
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the vows of subjects and foreigners; no. 2 ° grants the superiors of reli
gious institutes and of the societies of apostolic life, if they are clerical 
and of pontifical right (since in that case they would have power of juris
diction, the only one that authorizes them for the potestas dispensandi), 
regarding the vows of the individuals indicated in this number; 1 finally, 
no. 3° grants the local ordinary the faculty of delegating, which the corre
sponding no. 3° of c. 1313 CJC/1917 reserved to the Apostolic See. 

There is not a general consensus regarding the nature of this dispen
sation. Some authors argue that in this case we are dealing with a real and 
proper dispensation, and others argue that we are dealing with a dispensa
tion in an improper sense. 

The systematic nature of the canon seems to aim in this last direc
tion, taking into account the disposition of c. 85, which defines dispensa
tion as the relaxation (relaxatio) of a merely ecclesiastical law in a 
particular case, and those of cc. 1196 and 1203 regarding the dispensation 
of vow and oath, two acts that do not base their raison d'etre and their 
compulsory nature on a "merely ecclesiastical" law. 

It does not seem, on the other hand, that either are favored by the 
doctrine or the "obsolete argument"2 according to which the Church 
would not have the power to dispense in matters related to divine law, but 
only a potestas interpretandi; nor those that argue that we should con
sider that an implicit condition "nisi superior obligationem sustulerit" is 
included in any vow. 

As far as the first argument is concerned, we note that, while the dis
pensation entails the existence of a bond of obligation in the act and elim
inates it, the declaration or interpretation, on the other hand, does not 
eliminate the existing obligation, but rather expresses that that obligation, 
at least in the particular act, does not exist. 

As far as the thesis of the implicit condition, accepting it would en
tail a fiction not required by the law that, among other things, could lead 
us to the erroneous belief that a dispensation can be accepted without a 
just cause, and, furthermore, that the vow can be rescinded. 3 

The doctrine, on the other hand, generally agrees in considering that 
one can give a dispensation for vows and oaths, although different dog
matic conclusions are extracted from it. Indeed, if the dispensation elimi
nates the vow or the oath, the relaxatio has a bearing on divine law; if the 
"matter" is removed, the act of remission does not conflict with the indis
pensability of the divine norm. 

1. That power had already been conceded in virtue of the Reser. Cum admotae (CAd), of 
the Secretary of State. 

2. S. BERLINGO, La causa pastorale della dispensa (Milan 1978), p. 329. 
3. A. LEHMKUHL, Theologia moralis, I (Freiburg im Breisgau 1896), pp. 284-286; 

F.X.WERNZ, Jus Decretalium, t. III, p. II (Rome 1908), pp. 240-241. 
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On the first issue, there is the well-known thesis of Sanchez, accord
ing to which there are divine precepts "quae nulla salutis detrimenta af
ferre possunt," for which no dispensation can be granted; and others, such 
as the vow and the oath, "numquam maius bonum impedire solent et in 
spiritualis salutis detrimentum vergere." The Church has conceded in 
these cases a "potestas vere dispensandi" whenever it is necessary to pre
serve a higher good.4 

The second solution has been presented by Suarez, who argues that 
the precepts of natural law, the obligation of which depends "a priori con
sensu voluntatis humanae"- as is the case with the vow and oath-can be 
dispensed by the human authority, not in the proper sense (praecise) of 
eliminating the obligation of the natural law, but "mediante aliqua remis
sione, quae fit ex parte materiae." That remission is improperly called a 
dispensation of natural law, but it should be called, strictly speaking, "dis
pensatio facti quam iuris," because it does not derive from a relaxatio, but 
"remittitur debitum ortum ex consensu humano. "5 

Suarez's thesis, which is the one the doctrine tends to agree with, ap
peals to one of the main features of the structure of the vow and the oath 
as acts that are the result of the individual's free choice and determina
tion, whose predominantly elective nature appears in the Old Testament 
source (Deut 23: 22-24) and is presented in the synthesis of Gratian (see 
introduction to title V). Hostiense, among others, bases his teachings on 
the following synthesis: a dispensation cannot be granted in the necessary 
vows ( vota necessitatis ), such as those taken through baptism ("tenere fi
dem, servare Decalogum et alia, sine quibus salus non est"), but it can be 
granted for voluntary vows (vota voluntatis), "sicut et in omnibus illis, 
quae ante emission em voti possunt fieri, vel non fieri sine peccato. "6 

All things considered, whether the thesis of the remissio, condona
tio, relaxatio, only of the obligation and not of the vow, or, as it is also 
said, only of the matter, or the thesis of the total ablatio of the vow is 
adopted (the freeing effect on the subject is the same, and the same hap
pens in the case of the thesis of the dispensation as interpretatio ), 7 since 
the power to produce such consequences is vicarious, in other words, it is 
exercised nomine Dei, all authorities that are invested with it are, in this 
sense, "inferior." Since they do not dispense from the law, the existence of 

4. TH. SANCHEZ, Disputationes de sancto matrimonii sacramento, t. II (Venice 1612), 
L. VIII, disp. VI, nos. 2 and 5. 

5. F. SUAREZ, De legibus, L. II. ch. XIV, nos. 11, 20ff, in Opera omnia, ed. C. BERTON, vol. V 
(Paris 1859), pp. 138-142; De religione, Tract. Vl, De voto, L. VI, ch. IX, ibid. , p. 1087. 

6. HOSTIENSE, In sex libros decretalium commentaria, comm. ad X 3, 3. De voto et voti 
redemptione (Venice 1581) (ed. anast. Turin 1965), c. De peregrinatione votis, fol. 124 A; 
idem, Summa aurea, III, De voto et voti redemptione (Venice 1574), col. 1126, no. 2. 

7. S. BERLINGO, "Dispensa (dir. can.)," in Enciclopedia giuridica, XI, p. l; idem, Giustizia 
e carita nell'economia della Chiesa (Turin 1991), pp. 182-183. 
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a just cause is a necessary requirement for the dispensation to be validly 
granted. 

The different reasons that can be argued as a just cause for the dis
pensation have been synthesized again by Alphonsus Maria de Ligouri's 
authoritative doctrine, and are deferrable to: the "bonum Ecclesiae, vel 
commune reipublicae" ;  the considerable difficulty of the fulfillment of the 
vow; and the imperfection of the act, or, the "levitas ac facilitas, ex qua 
processit votum." They can refer specifically to the danger of transgres
sion, the difficulty, even when unforeseen, of the execution, the lack of de
liberation and total freedom, a non-grave fear inflicted from the outside, 
and to metus ab intrinseco. 8 

2. Rights of third parties 

No right whatsoever for other subjects results from the virtue of reli
gion regarding the matter of a vow (see commentary on c. 1193). The op
posite can happen only in the case of the real vow as a consequence of a 
promise made to a physical or juridical person, or when the vow follows 
the execution of a promise entailing transference of something to some
one else's estate. 

Both in the case of a promise known and accepted by the benefi
ciary, and when the thing has been transferred to his estate, there is no 
doubt that, in accordance with the most common doctrine, a right ( ad rem 
in the first case; in re in the second case) originates in this person, which, 
by virtue of justice, is represented as deserving to be safeguarded. 

In the first case, when the third party has only an ius ad rem, we 
face the problem of how to safeguard the reasons that derive from the nat
ural obligation that the vovens has accepted. 

In this respect, positive law guarantees that these reasons provide a 
negative or indirect protection; in other words, they limit the power of dis
pensation and commutation. The present canon presents the following in
terpolated clause: "as long as the dispensation does not infringe on the 
acquired right of a third party." 

The doctrine-the theological one in particular-when referring to 
the power of dispensation of the Roman Pontiff, tends, however, to pro
vide some distinctions, according to which the supreme authority can dis
pense a real vow: 

a) if the promise has been addressed in incertam personam, or it 
has not been accepted by the recipient of a vow; 

8. A.M. DE LIGOURI, Theologia Moralis, ed. L. GAUDE, I (Graz 1954), pp. 533-535. 
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b) if the vow has been issued principaliter to honor God, and minus 
principaliter to the advantage of third parties;9 

c) and if the Roman Pontiff, due to his supreme jurisdiction, can dis
pose of the right thus acquired, as is the case when the beneficiary is an 
ecclesiastical entity, since he is the supreme administrator of its goods 
(c. 1273; cf. c. 1518 CJC/1917). 

In all other cases, the Roman Pontiff, cannot dispense (since he does 
not have ius alienum laedendi faculty), and neither can the rest of the au
thorities, unless the party concerned approves of it. 10 

According to some authors, this power of reservation can be as
serted by means of the analogical referral to c. 1203, which provides that 
the dispensation of a promissory oath, if it damages third parties, can be 
granted only by the Apostolic See.11 It does not seem appropriate, how
ever, to establish an analogical relationship between c. 1196 and c. 1203. 

In order to clarify the lack of similarity between the vow that dam
ages a third party's right and that which dispenses the promissory oath, 
thus damaging a third party's oath, it is necessary to consider that a 
strictly promissory oath is incidental with regard to the main act to which 
it is attached. In real vows, however, we do not normally find a main part 
and an incidental one. The subject of the vow knows that, to make it effec
tive, he must express the votive promise or transfer the object to the third 
party. The obligation of justice that derives from the vow is not capital, but 
is not incidental either (the way a promissory oath could be); it is intrinsi
cally consequential regarding the vow. For this reason, it is as necessary 
as the latter, since the promise is attached to the vow like the effect to the 
cause. The promise made to a third party takes on, in this context, the 
function of a necessary modality for the real vow to be fulfilled. 

Furthermore, in the promissory oath made as a guarantee of a princi
pal act, an eventual dispensation would extinguish only the oath and not 
the act to which it is attached, if the latter is valid. The dispensation of the 
real vow that includes a promise to a third party would extinguish both 
the vow and the promise. 

Thus, the vow and the incidental oath present two different cases, 
whose difference cannot be eliminated or lessened by means of a herme
neutic move of analogical nature. The analogy can be accepted, however, 

9. Ibid., no. 255. 
10. A. LEHMKUHL, Theologia moralis, cit., pp. 287-288; H. NOLDIN, Summa Theologiae 

Moralis, II, De praeceptis Dei et Ecclesiae (Innsbruck 19 10), pp. 246-247; E. GENICOT, 
Institutiones theologiae moralis ,  I (Brussels 1 927) ,  p. 255 ;  and, in general, the 
commentators on the CIC/1917. 

1 1 .  J. MANZANARES, commentary on cc. 1166-1253, in Salamanca Com; L. CHIAPPETTA, Il 
Cadice di diritto canonico, II (Naples 1988), p. 318. 
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in similibus when there is not an express legal disposition on the matter 
on which we draw the analogy.12 

On the other hand, it seems more plausible that the vow can never be 
dispensed when the right of third parties is at risk since that right can 
never be damaged, not even when it is the supreme authority who grants 
the dispensation, unless the concerned party approves of it, or the right in 
question is under the complete and legitimate disposition of the authority 
in charge. 13 

12. Cf. c. 19; cf. also CJC/1917, c. 20; G. FELICIANI, L'analogia nell'ordinamento canonico 
(Milan 1968); pp. 5ff and passim; in general, G. TARELLO, L'interpretazione delta legge (Milan 
1980), pp. 350ff. 
13. R. NAZ, "Voeu," in Dictionnaire de droit canonique, t. VII, col. 1623; R.R. THOMAS, 

"A Vow and an Oath,"  in The Code of Canon law. A text and Commentary (New York
Mahwah 1985), p .  843; J.T. MARTIN DE AGAR, commentary on cc. 1166-1253, in Pamplona 
Com. 
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Opus voto privato promissum potest in mains vel in ae
quale bonum ab ipso vovente commutari; in minus vero 
bonum, ab illo cui potestas est dispensandi ad normam 
can. 1196. 

What has been promised by private vow can be commuted into something 
better or equally good by the person who made the vow. It can be com
muted into something less good by one who has authority to dispense in 
accordance with can. 1196. 

SOURCES: c. 1314 

CROSS REFERENCES: cc. 1196, 1202,4°, 1203 

COMME NTARY ------

Silvestro Pettinato 

Commutation consists of the replacement of the promised good by 
another. It is not, strictly speaking, an innovation from the previous duty; 
in other words, the expiry of the first duty and its replacement by a new 
one are not verified, but the matter of the first duty is altered: "sola mate
ria mutatur."1 

Commutation, accordingly, does not absolve the duty of the vow-this 
was the result of the direct annulment as it was regulated by the CJC/1917, 
c. 1312 § 1, which follows the dispensation-but rather the obligation itself 
is displaced to a different matter, while the original bond of the vow re
mains stable. 

If the commutation is in minus, it can be redire ad prius, because it 
has been granted for the benefit of the subject, with the tacit condition "si 
ei placuerit"; what has been commuted in aequale e in maius can be 
taken on again, since the subject of the vow is not obliged to use these fa
vors. 

It is generally believed that, if the commuted matter becomes impos
sible, the subject will no longer be bound to the primitive matter, unless 
the impossibility is the vovens's fault, and the commutation has been per
formed by him. On the contrary, he is not bound if the commutation was 
performed ( in minus) by the authority. 

1. D.M. PRiiMMER, Manuale Theologiae Moralis, II (Barcelona 1958), pp. 36lff. 
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Obviously, the commutation that this canon deals with refers to pri
vate, personal, and real vows, and can be performed by the subject of the 
vow, auctoritate propia, if the promised good is substituted by an equal or 
greater one (in melius, according to c. 1314 of the CIC/1917). It can also 
be performed by those that have the power to dispense the vow if the com
mutation is in minus. 

If the commutation is in maius or in aequale, a fair cause is not re
quired (a minor cause is considered sufficient). It is necessary, however, 
for the commutation in minus because in this case the commutation acts 
as pars dispensationis, and, as such, cannot be performed by any others 
than those that have the power of jurisdiction, on condition that the rights 
acquired by third parties are not damaged (cf. c. 1196 in connection with 
c. 1197) unless their consent is granted. This condition is also stated in the 
Facultas visitandi, which extends the faculty of commuting, "consider
atis causis," all private vows to apostolic nuncios, inter-nuncios, and apos
tolic delegates, "dummodo commutatio non laedat ius aliis quaesitum."2 

But the commutations in melius and in aequale are also subject to 
this condition, because once the consent of the third party is granted, "ex
hibenda est res promissa, neque in aliud, etiam melius, ipso invito, comm
utari potest. "3 

2. SCB, "Facultas visitandi" (January 1, 1968), in X. OCHOA, LE Ecclesiae post Codicem 
Juris Canonici editae, III (Rome 1972), col. 5285, no. 9. 

3. F. SCHMALZGRUEBER, Ius ecclesiasticum, III (Rome 1844), p. 155; I. BUCCERONI, 
Institutiones, I (Rome 1914), p. 461;  H. NOLDIN, Summa Theologiae Moralis, II, De 
praeceptis Dei et Ecclesiae (Innsbruck 1910), p. 252. 
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Vota ante professionem religiosam emissa suspenduntur, 
donec vovens in instituto religioso permanserit. 

Vows taken before religious profession are suspended as long as the per
son who made the vow remains in the religious institute. 

SOURCES: c. 1315 

CROSS REFERENCES: 

CO MME NTARY ------

Silvestro Pettinato 

This canon limits suspension to private vows taken before religious 
profession. This is a norm dictated "ad tollendos scrupulos et difficul
tates," 1 and it refers to all vows, not only to those that could become an 
obstacle or be detrimental to religious life. 

This is a legal suspension that acts ipso iure and does not require an 
express act of the superior. It becomes effective as soon as the condition 
provided by the canon is verified; that is, the entering of the religious pro
fession; the period of novitiate is, however, excluded. 

The suspended vows are revived when the interested party ceases to 
belong to a religious institute. 

1. A. VERMEERSCH-L CREUSEN, Epitome Juris Canonici, t. II (Brussels 1954), p. 455. 
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Tit. V. Ch. II. Oaths 

CAPUT II 
De iureiurando 

CHAPTER II 

Oaths 

c. 1199 

§ 1.  Iusiurandum, idest invocatio Nominis divini in tes
tem veritatis, praestari nequit, nisi in veritate, in iu
dicio et in iustitia. 

§ 2 .  Iusiurandum quod canones exigunt vel admittunt, 
per procuratorem praestari valide nequit. 

§ 1. An oath is the invocation of the divine Name as witness to the truth. It 
cannot be taken except in truth, judgement and justice. 

§ 2. An oath which is required or accepted by the canons cannot validly 
be taken by proxy. 

SOURCES: § 1: c. 1316 § 1 
§ 2: C. 1316 § 2 

CROSS REFERENCES: cc. 380, 833, 876, 894, 1068, 1282, 1455, 1532, 
1545, 1562 § 2 

C OMMENTARY 

Silvestro Pettinato 

1. Definition and types of oaths 

An oath is the invocation of God's name as witness to the truth. This 
canon reproduces the text of the correlative c. 1316 of the CJC/1917 liter
ally, and defines the traditional notion of an oath. 

An oath is an essentially religious act, and for this reason, an act of 
worship that constitutes the instrument by means of which the human be
ing, frail by nature, invokes the authority of the divine name, that can, of 
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its own accord alone, bestow strength and plenitude to the truth that one 
intends to assert, and grants stability and steadiness for something one 
has promised to do. 

Thus, the two typical forms of oath are described as follows: asser
tive, when God is invoked as a witness to the truth that one tries to assert 
about past or present things; and promissory, when the divine name is in
voked as a testimony-according to one thesis1-or as a guarantee-"tan
quam fidejussor," according to another thesis2-to oblige oneself, and to 
be faithful to the purpose of the promise to do something in the future. 
From the perspective of the latter type, we should note that generally the 
promissory oath, although it refers to an action that is still to be per
formed, also presents an assertive aspect in regards to the present inten
tion to oblige oneself. 

For an oath to be valid, the following conditions apply: the capacity 
of the subject; in other words, the person should be in full command of his 
faculties ( although positive law may provide limitations according to age, 
status, and profession); and the intention to oblige oneself along with the 
external expression of that intention. 

When the intentio se obligandi is missing ( what is called a fictitious 
oath), the oath in the internal forum is considered null, with the corre
sponding consequences ordered for the moral responsibility of the fiction. 
The oath can also be bound in the external forum if the appropriate signs 
or words have been used. 

The use of sacramental formulae is not required for the external ex
pression (with the exception of certain circumstances of particular solem
nity); it is sufficient that the form used presents, in an appropriate and 
unequivocal way, a real invocation to God ("I swear by God, " "As God is 
my witness," "I swear by heaven above, " etc.). An external form is always 
necessary for the oath to have its proper effects in the social world. 

Another very important aspect, which has created tension and seri
ous theological and juridical problems (see Introduction to this title V: 
no. 3), is that of the requirements for a licit oath. These requirements are 
described in Jer 4:2 and are called "comites" by Jerome because they 
should necessarily accompany any oath: "Simulque advertendum quad ju
siurandum hos habeat comites, veritatem, judicium atque justitiam: si ista 
defuerint, nequaquam erit juramentum, sed perjurium. "3 These require
ments include: 

- Truth: what is asserted as true (in the assertive oath) must actu
ally be true to the best of one's knowledge, or that (in the promissory 

1 . That of ST. THOMAS AQUINAS: S. Th. , II-II, q. 89, a. 7. 
2. F. SUAREZ, De religione, Tract. V De jurejurando, L. III, c. XVI, no. 10, in Opera omnia , 

ed. C. BERTON, t. XIV (Paris 1859), pp. 717-718. 
3. S. EUSEBII HIERONYMI, In Jeremiam prophetam, L. I, c. IV, vers. 2, PL XXIV, col. 706. 
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oath) the person who takes an oath is truly committed to binding oneself, 
and to fulfilling in due time the obligation in question. Truth, in as much as 
it is considered the chief of these three requirements, does not admit of 
any appeal to the so called pure mentalis restriction that takes place 
when the subject uses incomprehensible expressions, the meaning of 
which cannot be deciphered by any means. The person who uses these re
strictions commits perjury, which, according to c. 1368, can incur sanc
tions.4 

One may appeal to a not purely mental restriction (assuming late 
mentalis, when the real meaning of what is being asserted can be easily 
inferred, if not from the words, at least from the circumstances of the indi
vidual, the time, and place), as long as there is a just cause, that is, the 
need to take an oath, and there is no other way to avoid an unfair aggres
sion, an improper interrogatory, or any other serious damage; or, finally, 
when there is sufficient reason to keep a secret. 

- Prudence: an oath is an act of worship of such importance and 
commitment that it cannot be taken without due consideration and when 
there is no need to swear. Thus, prudence is lacking when one resorts to 
oaths frequently and unnecessarily. This may happen as result of gam
bling, or when the testimony of the divine name is invoked without due 
reverence. 

- Justice: the name of God should not be invoked to support an ille
gal statement or promise. In the assertive oath it is illegal, for instance, to 
defame another or to make known, without sufficient reason, a crime; and 
in the promissory oath, one is forbidden from making a commitment to 
carry out something dishonest or against the law. 

Several canons of the Code prescribe that, in certain circumstances, 
an oath must be taken. In these cases the oath is sometimes taken in an as
sertive and sometimes in a promissory manner. 

In a judicial field, all those individuals who constitute the tribunal or 
collaborate with it must take an oath "de munere rite et fideliter adim
plendo" (c. 1454). In some cases the parties and the witness must take an 
oath "de veritate dicenda aut saltem de veritate dictorum" ( cc. 1532, 1562 
§ 2). The individuals mentioned in c. 1455 are bound by oath "ad secretum 
servandum." Besides the ritual norms, the Code provides for the oaths for 
administrators of the following ecclesiastical goods ( c. 1282): baptism 
(c. 876), confirmation (c. 894), and for a marriage "in periculo mortis, " to 
swear as to one's free status and absence of impediments (c. 1068). Fur
thermore, bishops, before taking possession of their office, must make a 

4. Regarding the historical development of the problem of mental restriction, cf. 
E. RUFFINI AVONDO, "II c. 26 X De sponsalibus et matrimoniis (4, 1) . Contributo alla storia 
della restrictio mentalis in diritto canonico." in Rivista di storia del diritto italiano (1933), 
pp. 2ff. 
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profession of faith and take an oath of fidelity to the Apostolic See 
( c. 380), an oath that is extended also to the individuals mentioned in 
c. 833, and that must be made according to a specific formula. 5 

Other dispositions outside the Code require the oath "de officio rite 
ac fideliter implendo, atque de secreto servando" for the following: audi
tors of the tribunal of the Roman Rota (cf. NSRR, art. 42); in the pro
cedures concerning the causes of saints; in the procedures for the 
dispensation of priestly celibacy and for the dispensation super rato;6 and, 
according to Regolamento generale della Curia Romana, the oath of fidel
ity and observance of the secret of office for the staff of the Roman Curia 
(RGCR, 18 § 2). 

The plurality of forms and contents assumed by the oath can be re
duced to the two fundamental types: assertive (i.e., to tell the truth about 
specific events) and promissory (i.e., to keep the secret, perform the du
ties of the office faithfully, and, in general, the duty of fidelity). Other clas
sifications-such as those that are normally found in the manuals: 
invocatory-execratory, simple-solemn, implicit-explicit, judicial-extra
judicial, verbal-real, mixed or integral-are merely descriptive and have 
no further implications from the juridical point of view. 

2. Exclusion of oaths by means of proxy 

The second paragraph of this canon confirms the rule that was al
ready present in the CJC/1917, c. 1316 § 2: the oath required or accepted 
by the canons cannot be validly taken by proxy. 

In this second paragraph the personal character of the oath is mani
festly set forth. As the following canon will confirm, it deals with an act of 
the virtue of religion; therefore the oath, like the vote, is unequivocally 
personal in both the act and the obligation that is derived from it. 

In the old rule, the mediation of a counsel in the presentation of the 
oath was possible as long as there was no express prohibition to the con
trary. In addition, this counsel was supposed to have received a special 
mandate.7 

5. Cf. CDF, Professio fidei et iusiurandum fidelitatis in suscipiendo officio nomine 
Ecclesiae exercendo, in AAS 81 (1989), pp. 104ff. 

6. Cf. SCDF, Normae procedurales de dispensatione a sacerdotali coelibatu, art. 5, in 
AAS 72 (1980), pp. 1 136-1137; SCSDW, "Litterae circulares de processu super rnatrirnonio 
rato et non consurnrnato,"  art. 11, in Comm. 22 (1988), p. 81. 

7. F. SCHMALZGRUEBER, Jus ecclesiasticum II, p. III (Rome 1844), pp. 279-280. 
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1200 § 1. Qui libere iurat se aliquid facturum, peculiari reli
gionis obligatione tenetur implendi, quod iureiu
rando firmaverit. 

§ 2.  lusiurandum dolo, vi aut metu gravi extortum, ipso 
iure nullum est. 

§ 1. A promissory oath is determined by the nature and condition of the 
act to which it is attached. 

§ 2. An act which directly threatens harm to others or is prejudicial to the 
public good or to eternal salvation, is in no way reinforced by an oath 
sworn to do that act. 

SOURCES: § 1: c. 1317 § 1 
§ 2: C. 1317 § 2 

CROSS REFERENCES: cc. 1191 § 3 

C OMMENTARY 

Silvestro Pettinato 

Like the vow, the oath provokes an obligation in conscience founded 
in the virtue of religion. But, according to Thomist teachings, 1 the obliga
tion of the vow derives from due fidelity to God, who imposes the obliga
tion of fulfilling the promise that has been made to Him. The obligation of 
the oath "causatur ex reverentia, " by virtue of which the person who 
swears is bound to keep the promises made invoking God's name (to fulfill 
them). The relationship established by the oath is also different from a 
subjective point of view, from the one established by the vow. In the case 
of the latter, there is an immediate relationship between the individual and 
God (with ulterior consequences provoked by the real vow; see commen
tary on c. 1193). On the other hand, in the case of the oath, God is not a 
party but a witness (guarantor) to whatever is asserted or promised. 

As a result of its being based on the virtue of religion, the obligation 
of the oath is represented, like that of the vow, with a connotation of per
sonality; it is a strictly personal obligation. Consequently, no expectation 
or situation that can be considered as an acquired right may be applied to 
others from this act. 2 

1. S. Th. ,  11-11, q. 89, a. 8. 
2. See, nevertheless, the commentary on c. 1201. 
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Furthermore, the personal nature of the oath, which can only be as
sumed by an act of one's own will, precludes the passing on of the corre
sponding obligation to others by transmission or diffusion. It cannot be 
communicated by transmission, since the inheritor is not bound to fulfill 
the provision sworn by the de cuius unless this person is subject by a dif
ferent title (ex iustitia).3 It cannot be communicated by diffusion either 
because the oath taken by a community (or rather, in a community), even 
if it has been approved (taken) by the maior pars, cannot bind in any way 
those who have not expressed their consent. 

The second paragraph of this canon puts an end to the old and con
troversial question of the validity of the oath imposed with violence or 
grave fear. The oath taken ex metu, and now also the oath taken because 
of a deceit of another person, is null ipso iure. 

The remarkable part of this conclusion is that it expresses a different 
and better appreciation of the freedom of someone prompted to take an 
oath in such a way.4 The coetus studiorum reached this conclusion by 
general assent after c. 68 § 2 of the schema canonum proposed the dispo
sition word for word in c. 1317 § 2 of the CJC/1917.5 This disposition con
sidered as valid an oath elicited by violence or grave fear, although such 
an oath could "a Superiore ecclesiastico relaxari." 

The decision taken by the CJC/1917 did nothing but reproduce the 
principle of law provided for in, among other places, a decretal of Alex
ander III, according to which an oath provoked gravissimo metu must be 
fulfilled, because "non est tutum, quemlibet contra iuramentum suum ve
nire, nisi tale sit iuramentum, quad servatum vergat in interitum salutis 
aeternae." To support such a rigorous solution, the Alexandrine decretal 
expresses a serious concern: "Nee nos alicui ex responsione nostra dare 
volumus veniendi contra iuramentum proprium, ne auctores periurii esse 
videamur." The metum patiens, however, is not in the hands of other peo
ple's violence, because the Church tends to free individuals from such an 
oath "et eius transgressores ut peccantes mortaliter non puniuntur" (X II, 
24, 8 and 15). 

This topic has provoked a long and lively controversy between those 
who support the validity of the oath ex metu, and those who do not con
sider it binding if the fear is not due to the subject's fault. 6 

3. L. FERRARIS, Prompta Bibliotheca, t. IV (Venice 1758), pp. 444-445. 
4. P. SPIRITO, "Giuramento (diritto canonico)," in Enciclopedia Giuridica, t. XV, p. 2. 
5. Schema canonum De Ecclesiae munere sanctijicandi, pars II (Typis polyglottis 

Vaticanis 1977), sub c. 68 § 2; the Schema Codicis Juris Canonici (Libr. Edit. Vaticana 1980), 
sub c. 1 151 is for nullity ipso iure: cf. Comm. 12 (1980), p. 379. 

6. S. KUTTNER, Kanonistische Schuldlehre von Gratian bis auj die Dekretalen Gregors 
IX (Vatican City 1934), pp. 314 ff. 
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The first thesis, however, is the one that the theological and juridical 
doctrines normally agreed with by majority consent7 until it was consoli
dated in the CIC/1917, although during its ascendancy some had a different 
opinion. 8 For the majority thesis, the Thomist doctrine is particularly rele
vant. It identifies in the oath taken under duress a double obligation: on 
the one hand, toward the person to whom something has been promised; 
on the other hand, toward God, before whom the subject has bound him
self to fulfill the promise "per nomen eius." The first obligation is obviously 
null due to the violence suffered by the individual. Thus, if the provision 
that was sworn has been fulfilled, one can ask for it to be returned; if it has 
not been fulfilled yet, the metuens is not forced to fulfill it. The second ob
ligation binds in the forum of conscience, but can be dispensed if there is a 
just cause.9 

An argument brought forth to support the dominant thesis consid
ered the problem of justifying the disparity between the way the obliga
tion was dealt with in business and in acts (vow and oath). Although they 
were equally determined by a foundation eminently concerned with the 
will of the subject, they both presented a general homogeneity that should 
have led to a uniform treatment. 

Thus, for example, an oath taken due to a fear that could affect a 
constant person binds. A vow made to God, for this very reason, should 
bind more rigorously than the oath, which is made to human beings. It can 
be observed, however, that, since the obligation of the vow depends only 
on the will of the vovens, if the person withdraws due to fear, the obliga
tion disappears too. On the other hand, the obligation of the oath neither 
originates nor depends on the will of the person who swears it, but "ex 
natura iuramenti resultat ac pendet"; therefore, the obligation to fulfill 
what has been sworn does not come from the will of the subject, but from 
the reverence due to the divine name, and this is so no matter the circum
stances in which the oath was taken: "quomodocumque id iures."10 

All things considered, the obligation of the oath ex metu should be 
fulfilled, provided that it does not damage the spiritual health of the indi
vidual and provided that the person is sui compos; it could, however, be 
dispensed by the ecclesiastic authority.11  This was also the solution of 
CIC/1917, C. 1317 § 2. 

7. Cf. the authors, both pro and con, cited by A.M. DE LIGOURI, Theologia Moralis, ed. 
L. GAUDE, I (Graz 1954) pp. 480-481. 

8. H. NOLDIN, Summa Theologiae Moralis, II, De praeceptis Dei et Ecclesiae (Innsbruck 
1910), p. 263. 

9. S. Th. , 11-11, q. 89, a. 7. 
10. D. SOTO, De iustitia et iure, L. VII, q. II, a. I, in V.D. CARRO-M. GoNzALES ORD6NEZ 

(Eds.) ,  Ed. facsim. de la hecha par  D. Soto en 1 556 ,  con su version castellana 
correspondiente (Madrid 1968); A. REIFFENSTUEL, Ius canonicum universum, t. II (Venice 
1735), p. 335. 
11. A.M. DE LIGOURI, Theologia Moralis, cit., ibid. ; L. FERRARIS, Prompta Bibliotheca, cit. 

p. 444, no. 20; A. LEHMKUHL, Theologia moralis, I (Freiburg im Breisgau 1896), p. 259. 
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The freeing effect that in the previous Code relied on the relaxatio of 
the ecclesiastical superior, nowadays is entrusted ( ipso iure) to the norm 
contained in § 2 of this canon, which provides the most severe sanction 
that positive law can provide for the oath caused by violence or fear, out
side criminal matters: nullity. Thus, the two acts of the virtue of religion 
that this canon deals with are also ranked equal where this aspect is con
cerned. 
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§ 1. Iusiurandum promissorium sequitur naturam et con
diciones actus cui adicitur. 

§ 2. Si actui directe vergenti in damnum aliorum aut in 
praeiudicium boni publici vel salutis aeternae iusiu
randum adiciatur, nullam exinde actus consequitur 
firmitatem. 

§ 1. A promissory oath is determined by the nature and condition of the 
act to which it is attached. 

§ 2. An act which directly threatens harm to others or is prejudicial to the 
public good or to eternal salvation, is in no way reinforced by an oath 
sworn to do that act. 

SOURCES: § 1: c. 1318 § 1 
§ 2: cc. 1317 § 3; 1318 § 2 

CROSS REFERENCES: 

COMMENTARY 

Silvestro Pettinato 

An oath can be taken as a principal title (in other words, it can be an 
act that subsists on its own, or is in an isolated state) when it has the mere 
objective of doing (or abstaining from doing) something, even (although 
not necessarily) for the advantage of third parties. In this case we are deal
ing with an oath in a broad sense (simple oath), which takes on the form 
of the propositum iuratum, in which no connotation of its accessory na
ture can be found. 

But the oath can also be taken to reinforce with the praesidium reli
gionis an act or a previous relationship that takes, regarding the oath, a 
main place. This main act can also be a unilateral promise, a vow, or a pact 
or contract in which the subject who swears is an interested party. 

These hypotheses describe the figure of the promissory oath strictly 
speaking (accessory oath), which are called promissio iurata, votum iu
ratum, pactum iuratum. 

The first paragraph of this canon refers to these figures by stating 
that the promissory oath (strictly speaking) shares the nature and the 
conditions of the act to which it is attached. Whatever is accessory 
follows whatever is principal, and the former follows the latter in its na
ture and in the conditions with which it is presented in the world of 
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human relationships. It simply shares its nature; it neither modifies it nor 
transforms it. The promise continues being such, and it follows the rules 
for its improvement (knowledge and acceptance by the promissory) inde
pendently of the oath. The vow preserves its own structure (personal, 
real, or mixed) and the pact does not change the contents and the object 
upon which it has been built and finalized. If, in cases other than those of 
pure business (actus legitimi), clauses or other accidental elements (con
dition, deadline, and manner) have been introduced in the principal act, 
they remain intact, too. 

No further right comes from the promissory oath strictly speaking, 
but the subject takes upon himself or herself an obligation that is based on 
the virtue of religion and that has access to the main relationship as a 
guarantee of its execution. 

We do know that from the virtue of religion as such, no rights in 
favor of third parties arise, but if those rights exist-whether they come 
from a promise made and accepted with the intention of transferring the 
good, or from a real vow with a concomitant promise, or from a bilateral 
relationship-it is obvious that the owner of its title will have his rights 
consolidated and reinforced by virtue of the guarantee brought by the 
promissory oath. 

The cases that we have been considering so far ref er to the principal 
act, and they presuppose its validity. But if the act were invalid or null, we 
would have to consider what happens to the accessory act. Can the oath 
produce an effect of sanation of the invalid principal act? 

There should not be any problem in this respect if, as § 2 of this 
canon provides, the oath is attached to "an act that directly threatens harm 
to others, or is prejudicial to the public good or eternal salvation." In such 
cases, the act is not reinforced by the oath because the latter has not been 
instituted to be "vinculum iniquitatis" as it says in the Decretum (C XXII, 
q. 4, C. 22). 

It seems appropriate to consider whether a promissory oath can con
validate an act whose power comes from a title different than those in
dicated in § 2. This amounts to asking whether any trace of the old 
confirming oath exists nowadays. 

The old law recognized the confirming oath up to the threshold of 
the modern age and the virtual nature of having the invalid act revive (that 
would accordingly be even judicially executable), as long as it did not 
damage the common good, did not stem from any morally disgraceful 
cause, and could be fulfilled absque peccato. But positive law does not 
seem to present any trace of this peculiar mechanism (see introduction to 
title V, no. 3), according to which, inverting the axiom "accesorium sequi
tur principale, "  the principal act (invalid or null) then became accessory, 
and vice-versa. Other than that, the present canon does not leave any 
room for doubt in this respect. 
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Nevertheless, the doctrine expresses on this matter more flexible 
and articulated positions. First the disposition of § 1 of this canon assigns 
the promissory oath an accessory nature that can be avoided easily. As a 
consequence of such an accessory nature, the oath expires when it is at
tached to an invalid act. However, some authors do not exclude the possi
bility that at least one confirmation-a completely indirect one-may 
occur if the interested party, aware of defects in the principal act, wants to 
substitute the obligation of justice for an obligation of religion, and pro
vided that the objective of the oath is not illicit due to the nature of the 
thing or by virtue of an express prohibition of the law. If the objective 
were licit, only the obligation of religion would result from the oath. 1 In 
other words, the case of the accessory oath would no longer be config
ured, but rather the assumption would be made of a new commitment 
under the species of a promissory oath simply or broadly construed. 

1. A. VERMEERSCH, Theologiae moralis principia, responsa, consilia, II (Rome 1945), 
p. 138; B. GUIND0N, Le serment, son histoire, son caractere sacre (Ottawa 1957), p. 199; 
P. FEDELE, "Giuramento,"  in Enciclopedia del Diritto, t. XIX, p. 170. 
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Obligatio iureiurando promissorio inducta desinit: 

1 ° si remittatur ab eo in cuius commodum iusiurandum 
emissum fuerat; 

2° si res iurata substantialiter mutetur, aut, mutatis 
adiunctis, fiat vel mala vel omnino indifferens, vel 
denique maius bonum impediat; 

3° deficiente causa finali aut condicione sub qua forte 
iusiurandum datum est; 

4° dispensatione, commutatione, ad normam can. 1203. 

The obligation of a promissory oath ceases: 

1 ° if it is remitted by the person in whose favour the oath was sworn; 

2° if what was sworn is substantially changed or, because of altered cir
cumstances, becomes evil or completely irrelevant, or hinders a 
greater good; 

3° by the cessation of the purpose or the condition under which the oath 
may have been made; 

4 ° by dispensation or commutation in accordance with can. 1203. 

SOURCES: 1 ° : c. 1319, 1 ° 

2° : C. 1319, 2° 

3° : C. 1319, 3° 

4° : C. 1319, 4° 

CROSS REFERENCES: cc. 1194, 1203 

COMME NTARY ------

Silvestro Pettinato 

Unlike the vow, the oath1 can be remitted by the person in whose 
favor it was sworn. This remission is valid and licit because, as it has been 
noted, although the promise was made in God's name, it depends, never
theless, on the will of the beneficiary of the oath. 2 This is also true of the 
oath taken in favor of another and accepted by a third party since it is only 

1. For everything relative to the provisions of this canon, see the considerations set forth 
in the commentary on c.  1 194; also as regards the suppression of the term "direct 
annulment," foreseen by c. 1313 C/C/1917, as the cause of cessation of the oath. 

2. R. NAZ, "Serment promissoire," in Dictionnaire de droit canonique, t. VII, col. 993. 
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in this case that it is attached to the relationship between two individuals 
as an accessory act. 

We should notice regarding no. 2° of this canon that there is sup
posed to be a notable change of the matter or of the circumstances that de
termined the assumption of the commitment for the oath to cease. Thus, 
the oath also ceases if the matter of the oath becomes illicit or useless, or 
if its fulfillment impedes a greater good. It is not always true, however, that 
a greater good will justify the cessation of the oath; if it is accessory to a 
principal relationship, and, consequently, it is attached to as a guarantee, 
the subject is bound to fulfill "quamdiu honestum sit, "3 even if its fulfill
ment were to impede a greater good. 4 

One change to be noted regarding the effects of this disposition is 
that, had it been verified beforehand, it would have impeded the oath. 

Not only the cessation of the cause, but also the non-verification of 
the condition without which the person would not have sworn can make 
the obligation of an oath cease. 

Finally, the oath ceases by dispensation and by commutation pursu
ant to the terms in c. 1203 (see commentary). 

3. A. VERMEERSCH-I. CREUSEN, Epitome Juris Canonici , t. II (Brussels 1954), p. 459. 
4. J.T. MARTIN DE AGAR, commentary on. 1202," in Pamplona Com. 
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1203 

Bk. IV. Pt. II. The Other Acts of Divine Worship PETTINATO 

Qui suspendere, dispensare, commutare possunt votum, 
eandem potestatem eademque ratione habent circa iusiu
randum promissorium; sed si iurisiurandi dispensatio 
vergat in praeiudicium aliorum qui obligationem remit
tere recusent, una Apostolica Sedes potest iusiurandum 
dispensare. 

Those who can suspend, dispense or commute a vow have, in the same 
measure, the same power over a promissory oath. But if dispensation 
from an oath would tend to harm others and they refuse to remit the obli
gation, only the Apostolic See can dispense the oath. 

SOURCES: c. 1320 

CROSS REFERENCES: cc. 1 195, 1 196, 1197 

COMME NTARY ------

Silvestro Pettinato 

This canon refers us to the dispositions of the following canons: 1195 
regarding suspension, 1 196 regarding dispensation, and 1 197 regarding 
commutation. 

Concerning the subjects and the modalities in the exercise of the 
corresponding power (eadem ratione), this canon repeats the previous 
canon with just one exception in regard to dispensations. Consequently, 
the considerations made regarding suspension, dispensation, and commu
tation of the vow are valid in this case (see commentary on cc. 1195, 1 196, 
and 1 197), taking into account the points we shall make regarding the 
cited exception. 

One should notice above all that the dispensation of an assertive 
oath cannot be granted, because its matter, "which refers to the past and 
present, has entered into the domain of the necessary and is already im
mutable. "1 

The promissory oath can be dispensed, but one must distinguish two 
different types: the simple oath (late promissorium) can be dispensed by 
the authorities indicated in c. 1 196; the dispensation of the accessory oath 
( stricte promissorium ), however, is subject to a special discipline if there 
is an injury to a third party. 

1. S. Th. , II-II, q. 89, a. 9. 
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Regarding the real vow, we must take into account (see commentary 
on c. 1196, no. 2) that the power of dispensation stops when a right (ad 
rem or in re) in favor of a third party derives from the vow (from the con
comitant promise). This is not the case for accessory oaths, which can be 
dispensed, but only by the Apostolic See if the dispensation results in 
damage to others who refuse to pardon the obligation. 

Canon 1320 of the CJC/1917 imposed on this power reserved to the 
Holy See the limitation of necessity or usefulness for the Church, a limita
tion that disappeared in the contemporary version, which allows for the 
dispensation's causality to encompass the private reasons and needs of 
the applicant. 

In the doctrine previous to the first codification there is, however, no 
lack of positions that tend to an integral comparison between the vow and 
the oath, with both of them being considered as non-dispensable, even by 
the Roman Pontiff, when the third party does not renounce his or her 
right.2 

The difference between the discipline of the dispensation from the 
vow and the oath can be explained (see commentary on c. 1196) by a cru
cial circumstance: the dispensation of the vow with a right of a third party 
is not allowed because it would result in an ablative measure for the right 
of the other (whether it is a natural right, or a positively recognized one), 
and, consequently, would lead to an outcome beyond the reach of ecclesi
astical power, according to the common doctrine. 

The dispensation of the accessory oath, on the other hand, has been 
enabled by positive law because it does not affect the principal act, but af
fects what the accessory act means, in other words, the personal guaran
tee by means of which the third party has his or her own right reinforced. 
The dispensation eliminates this guarantee, consequently, weakens the 
reasons of the third party, and thus, "harms" it (it does not damage it). For 
this reason, in the absence of a pardon, renunciation, or consent of the in
terested party, this freeing measure cannot be granted by any authority ex
cept the Apostolic See. 

These notes also explain the reason why this exception (that allows 
for the dispensation) cannot be extended to the commutation. Taking into 
account the discipline of c. 1197 (see commentary), the commutation can 
be performed-when it affects the right of a third party, provided he or 
she gives consent-in melius or in aequale by the subject himself or her
self, and in minus by the authority that is authorized to dispense. But, if 
third party consent is lacking, the commutation cannot take place be
cause, unlike the dispensation for the accessory oath, the commutation 

2. H. NOLDIN, Summa Theologiae Moralis, II, De praeceptis Dei et Ecclesiae (Innsbruck 
1910), p. 266; I. BUCCERONI, Institutiones, I (Rome 1914), p. 436. 
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acts upon the object of the promise or of the pact-what is commuted is 
the "opus ex quovis iuramento assumptum."3 Otherwise, one would reach 
a juridically aberrant conclusion: to allow interference ( on the side of the 
party or the commuting authority) in an obligatory relationship that has al
ready been defined, to introduce into it a modification unilaterally and in
vita altera parte. 

3. SCB, Facultas visitandi (January 1, 1968), in X. OCHOA, LE post Codicem Juris 
Canonici editae, III (Rome 1972), col. 5285, no. 10. 
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1204 Iusiurandum stricte est interpretandum secundum ius et 
secundum intentionem iurantis aut, si hie dolo agat, se
cundum intentionem illius cui iusiurandum praestatur. 

An oath is subject to strict interpretation, in accordance with the law and 
with the intention of the person taking the oath or, if that person acts de
ceitfully, in accordance with the intention of the person to whom the oath 
is made. 

SOURCES: c. 1321 

CROSS REFERENCES: cc. 18, 36, 77, 92 

C O MMENTARY 

Silvestro Pettinato 

The hermeneutic criteria presented in this canon (cf. CJC/1917, 
c. 1321) are in line with canonical tradition, which imposes a strict inter
pretation for all acts, norms and provisions that entail a voluntary or au
thoritative restriction of the juridical sphere of the individual. 

The following acts, norms, and provisions require strict interpreta
tion: laws that impose a penalty, restrict the free exercise of rights or 
present an exception to the law (c. 18); administrative acts that meet the 
requirements indicated in c. 36; and dispensation and proper power to dis
pense ( c. 92). 

The oath must be interpreted according to law, and in accordance 
with the intention of the person who took it, if acting in good faith. To in
terpret the oath according to law may entail taking each word at its juridi
cal meaning.1 We should remember, however, that the promissory oath ( on 
which the hermeneutic operation is based, after all) can be taken as the 
principal title; in other words, it can be what we call a promissory oath in 
the simple or wide sense. In this case, the criterion that we have just pre
sented can be used to ascertain, by analyzing the juridical meaning of the 
words used, the quality of the obligation assumed by the person who takes 
the oath. 

In the case of a promissory oath in a strict sense ( an oath that is ac
cessory to a principal act that is already defined and regulated by law), the 
accessory oath will follow subjective criteria and the objective norms 

1. R. NAZ, "Lieux et temps sacres," in Traite de droit canonique, t. III, I. III (Paris 1948), 
p. 122. 

1769 



c. 1204 Bk. IV. Pt. II. The Other Acts of Divine Worship PETTINATO 

applicable to the interpretation of the principal act , but it will favor a 
"strict" result, in other words, more favorable to the person who takes the 
oath. 

In any case, the main goal of this hermeneutic activity is to clarify 
the juridically binding content of the will of the subject who "freely" 
(c. 1220 § 1) assumes the obligation of religion. Thus, the quality and en
tity of the oath is decided not only secundum ius, but also in accordance 
with the intention of the person who takes an oath, expressed in an appro
priate way. With this interpretation in view, classical canonical tradition 
transmitted, by elaborating a system of implicit conditions, the original 
and valuable notion that a legal criterion (secundum ius) and a subjective 
one (secundum intentionem iurantis) can be combined and integrated 
into an approach that performs a hermeneutic analysis informed by the 
favor iurantis. 

The general principle of interpreting in favor of the person who takes 
the oath ("benignius interpretari volentes ," X II, 24, 25) logically takes a 
central position in the system of the conditiones subintellectae, which can 
obviously affect only the promissory oath since "in assertoriis autem nulla 
conditio suauditur. "2 

The implicit resolving conditions-that are neither unmotivated nor 
arbitrary but generally deduced from the dispositions of positive law or 
those of the regulae iuris-offer help to correct, integrate , or delimit the 
range of the obligatory effects that can lead to the intentions of the person 
who takes the oath and, provided the person acts in good faith, are consid
ered as (implicitly) added to the promissory oath, even absolute facto.3 

The most common among these resolving conditions are: si (com
mode) potero (no one is forced to things that are morally or physically 
impossible or excessively burdensome); salvo iure et auctoritate supe
rioris ; nisi is, in cuius favorem iuratum est, sponte remiserit; res in 
eodem statum permanserit; si et altera pars fidem servaverit (in rela
tionships with reciprocal provisions); the oath to observe the statutes of a 
community, unless it explicitly says otherwise, refers only to the statutes 
already in force , and does not extend ad futura. Other conditions are 
commonly added to these implicit ones-Hostiense , in his commentary on 
c. Quemadmodum (X II , 24, 25), provides a list of up to sixteen-the aim 
of which is always to enable one to reconstruct, in a manner favorable to 
the subject and useful to the legislator, the intention of the person who 
took the oath. 

2. HOSTIENSE, In sex libros decretalium commentaria, comm. ad X II, 24, 25 (Venice 
1581) (ed. anast. Turin 1965), fol. 133. 

3. L. FERRARIS, Prompta Bibliotheca, IV (Venice 1758), pp. 441-443. 
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PARS III 
De Locis et Temporibus Sacris 

Part III 
Sacred Places and Times 

------- INTRODUCTION ------

Adolfo Longhitano 

I. THE TOPIC IN THE SYSTEMATIC PRESENTATION OF THE CIC 

Part III, dealing with sacred places and times, closes book IV of the 
Code, which deals with the Church's function of sanctification. Although 
this title may seem to reproduce CJC/1917, the truth is that the legislator 
introduces some new elements regarding both the theological notion un
derlying these canons and the subject matter. 

Regarding the theological notion, the Code appropriates the innova
tions introduced by Vatican Council II, innovations that can already be ap
preciated in the title of the book; sacred places and times are no longer 
included among "things," but are in the "Church's sanctifying function." 
Regarding the subject covered, since the subject of ecclesiastical funerals 
has already been covered in cc. 1176-1185, the argument can be devel
oped in a more rigorous and homogeneous way, devoting five chapters to 
places ( churches, oratories, and private chapels, sanctuaries, altars, ceme
teries) and two to sacred times (festivities, days of penance). 

II. THE DIFFICULT NOTION OF THE SACRED IN THE HISTORY 
OF RELIGIONS 

"Few notions are as ambiguous as that of the 'sacred'." In 1967, 
Y. Congar began an essay with this statement, commenting on the 
Council's Constitution on the liturgy, an essay in which he attempted to 
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evaluate the situation of the sacred in Christianity, 1 Twenty-five years 
later, this problem continues to be a highly topical subject and still pre
sents many questions to those who study ecclesiastical disciplines in gen
eral and to canonists in particular: is it possible to provide a clear and 
exhaustive notion of the sacred? Have the doctrinal indications given by 
Vatican Council II been received by the Church? How should we interpret 
the canons of this part III of book IV of the Code? 

The sacred seems to be, most of all, correlative to the profane, and it 
is due to the fact that human beings can only have a mediated experience 
of the divine. 2 In any situation that is considered to be sacred, there is a 
certain manifestation of the divine (hierophany). The sacred manifests it
self as something different from the profane. In any case, the terms sacred 
and profane do not have analogous meanings in different cultures. On 
reading Egyptian, Babylonian, or Ugaritic religious literature, we may be 
tempted to think that these eastern peoples had a conception of the sa
cred and the profane similar to that of the Hebrew people. The truth is 
that we are dealing with a language that has a distinctly different meaning, 
because the Hebrew notion of God as the creator and the world created by 
Him is distinctly different. 

l. The sacred and the profane in pagan religions 

In eastern cosmogonies, there is no monotheistic conception of di
vinity, and the world is the result of a battle between two gods : the good 
god that triumphs over the bad god. The world has its origins in the down
fall of the divine. The notion of a personal and transcendental God who 
has created the world is also unknown in Greco-Roman cosmogony. In 
this view, gods are only the personification of forces of nature; nature is 

1 . Y.M-J. CONGAR, "Situation du 'sacre' en regime chretien," La liturgie apres Vatican II. 
Bilans, etudes, prospective (Paris 1967), pp . 385-403. For an analysis of the concept of the 
sacred in Christianity cf. 0. PROCKSCH, "Hagios," in G. KITTEL-G. FRIEDRICH, Grande lessico 
del Nuovo Testamento (=GLNT), I (Brescia 1965), cols. 234-310; G. SCHRENK, "Hier6s," ibid. , 
IV (Brescia 1968), cols . 739-910;  J .P. AUDET, "Le sacre e le profane: leur situation en 
christianisme," in Nouvelle revue theologique 79 (1957), pp. 2-61; M.D. CHENU, "Consecratio 
mundi," ibid. , 86 (1964), pp . 608-618; G. DE ROSA, "'Sacro' religioso e 'sacro' cristiano,"  in La 
Civilta Cattolica, 124 (1973) IV, pp. 335-346; E. CASTELLI (Ed.), fl sacro. Studi e ricerche 
(Rome 1974); E . SIMONS, "Luoghi e tempi sacri," in K. RAHNER (Ed.) ,  Enciclopedia teologica 
"Sacramentum mundi, "  1V (Brescia 1975), pp. 851-854; J. SPLETT-K. HEMMERLE, "Il sacro," 
ibid.,VII (Brescia 1977), cols. 310-318; A.N. TERRIN-D. SARTORE, "Sacro," in D. SARTORE
A. TRIACCA (Eds.), Nuovo dizionario di liturgia (Rome 1984), pp. 1303-1318; M. MESLIN, 
"Mito e sacro," in B. LAURET-F. REFOULE (Eds.), Iniziazione alla pratica della teologia, I 
(Brescia 1968), pp. 64-87. 

2. For the topic of the sacred in the history of religion, cf. in particular: R. OTTO, fl sacro. 
L'irrazionale nella idea del divino e la sua relazione al razionale, 2nd ed. (Turin 1976); 
J. GRAND'MAIONS, fl mondo e il sacro (Rome 1965); M. ELIADE, fl sacro e il profano, 2nd ed. 
(Turin 1973); A.M. DI NOLA, "Sacro e profano, "  in Enciclopedia delle religioni ( =EdR), 
V (Florence 1973), cols. 678-710; J. RIES, fl sacro nella storia religiosa dell'umanita (Milan 
1982). 
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frequently perceived to be unfaithful, and this forces mankind to be on 
guard and to seek protection from the gods. 

As a result of this negative connotation, the profane world is synony
mous with chaos and pseudo-reality; it is a world that presents certain 
gaps in the realm of the ontological, a world that is missing a fundamental 
positive nature. Consequently, the sacred-profane opposition often results 
in the dichotomy of real-unreal. Nevertheless, this profane world, synony
mous with chaos, can turn into cosmos when it becomes sacred. 

The sacred is conceived as a new world, one that acquires a positive 
nature that did not originally belong to it. The sacred is equivalent to power 
and is perceived as reality par excellence; sacred power simultaneously 
means reality, perennial nature, and efficacy. One can therefore understand 
why mankind struggles to consecrate the reality in which it lives. Conse
cration transforms chaos into cosmos, so that it loses its negative connota
tion and allows mankind to acquire the confidence and security that it 
needs. But, at the same time, the consecration amounts to a "setting aside, "  
a separation. The consecrated reality is removed from common usage to be 
reserved for the divinity; any one who dares to touch it or use it, can bring 
upon himself punishments and adversities. 3 

The notions of sacred place and time fit nicely into this conception 
of divinity and of the world. 

a) Sacred places 
For primitive people and for many pagan religions, space is a reality 

that does not present itself homogeneously; it presents fractures and dis
continuity. The sacred place , since it implies a hierophany, effects the 
separation of a territory from the world that surrounds it, making it quali
tatively diverse. We can consider this a place with a vertical orientation 
that ensures the communication between the world and the divinity. There 
is, consequently, a clear distinction between the sacred place and the sur
rounding space; the divine power manifests itself in the sacred place , and 
mankind has the opportunity to enjoy a singular experience in which his 
being is enriched with extraordinary force. 

Profane space is, on the other hand, amorphous and treacherous. 
This is why mankind, realizing the need to live in an atmosphere impreg
nated by the sacred, resorts to different techniques to consecrate a pro
fane space: techniques of orientation or of construction, which are not the 
result of human labor, but an effort to reproduce the work of the gods. Sa
cred architecture is nothing other than an effort to assume and develop a 
form of cosmological symbolism; the temple is the reproduction on earth 
of a divine model. 4 

3. M. ELIADE, fl sacra . . .  , cit., pp. 13-18; A.M. Dr NOLA, "Creazione, cosmogonia, origine 
del mondo e dell'uomo," in EdR, II (Florence 1970), cols. 446-461. 

4. M. ELIADE, fl sacra . . .  , cit., pp. 19-46; A.M. DI NOLA, "Spazio e spazi religiosi," in EdR, V 
(Florence 1973), cols. 1250-1259. 
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b) Sacred times 

Likewise, time is neither homogeneous nor continuous. In one di
mension, there is profane time, in other words, the normal duration of or
dinacy acts. In another dimension, there is sacred time, in other words, the 
primordial, mythical time, the time of creation, sanctified by the presence 
of the divinity. Humankind tries to make sacred time present again in the 
celebration of festivities. Participating in a festivity entails stepping out of 
profane time to immerse oneself in the time created and sanctified by the 
gods, a time that does not pass, that is always equal to itself, that does not 
change and never becomes exhausted. The yearly repetitions of the cos
mogony in Babylonian religion are relevant here; by ritually repeating the 
mythical battles between the divinity and the sea monster, primordial time 
is reestablished at the beginning of a new year. The destructive, profane 
time had worn out mankind, society, and the cosmos. It was necessacy to 
overturn this destructive force and to reintegrate sacred time.5 

2. The sacred and the profane in the Old Testament 

The Scriptures reveal a single personal and transcendental God, 
even though they evidence the obvious influence of religious notions of 
neighboring peoples. In the creation of the world, God acts alone and de
liberates only with Himself. His victory over chaos is not the success of a 
real battle. The abyss is not an evil deity; here it is not a matter of mon
sters, nor of demons defeated or chained up by God. 

Creation is a spontaneous act of an omnipotent God who acts ac
cording to a plan designed to favor mankind who was created in his image. 
The world is God's work, and it expresses his goodness, depends on Him, 
is governed by Him, and is integrated in the plan of salvation that has man
kind at its center. It is mankind who has dominion over everything, names 
the animals (Gen 1:28-30; 2:19-20) and is called upon to continue the 
work of God (Gen 2:15).6 

The term sacred cannot be attributed at the same time to God and to 
the realities created by Him. God is holy (Is 6:3) and transcends both the 
sacred and the profane. Those created realities (things, words, people) 

5. M. ELIADE, Il sacra . . .  , cit., pp. 47-74; A.M. Dr NOLA, "Tempo," in EdR, V (F1orence 
1973), cols. 1689-1702. 

6. W. FOERSTER, "Ktfz6," in GLNT, V (Brescia 1969), cols. 1235-13330; H. GROSS-
F. MUSSNER-W. KERN, "Esegesi teologica di Gen 1-3, " in J. FEINER-M. LOEHRER (Eds. ) ,  
Mysterium Salutis (=MS), IV (Brescia 1970) ,  pp.  3 1 -88;  P.  SMULDERS-K. RAHNER, 
"Creazione," in K. RAHNER (Ed.), Enciclopedia teologica . . .  , cit, II (Brescia 1974), cols. 669-
690; G. COLOMBO, "Creazione," in G. BARBAGLIO-8. DIANICH (Eds.), Nuovo dizionario di 
t eo logia (Alba  1 9 7 7 ) ,  pp.  1 84-2 1 0 ;  J .  BERGMAN-H . RINGGREN-K .H .  B ERNHARDT
G.J. BOTTERWECK; "Bara," in J. BOTTERWECK-H. RINGGREN (Eds.), Grande Lessico dell'Antico 
Testamento, I (Brescia 1988), cols. 1566-1582. 
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through which mankind experiences the divine are sacred. 7 But the divine 
is not the same as the sacred, which has an intermediate position between 
mankind and the divine, and is totally on mankind's side. 

The profane is that part of the world in its natural state that does not 
have any negative connotation, and cannot be devalued by the fact that it 
does not participate in the experience of the divine. The world has its own 
ontological consistency and its own autonomy. Even though the Bible 
warns us against an overvaluation of the world (in its present state and in 
solidarity with the sinner) and invites us to wait for the arrival of the es
chatological Kingdom in which creation will reach its climax (Rom 8: 19), 
it does not identify the profane with sin, as if the profane were nothing 
other than the corruption of the sacred. 8 

a) Sacred places 

In the period of the Patriarchs, the Hebrew people believed that some 
of the places where God had manifested Himself were sacred: Shechem 
(Gn 12:7), Bethel (Gn 12:8; 35:1 and 7), Beersheba (Gn 26:24-25), the Sinai 
(Ex 3:1-6; 19:16-20), etc. In the years of the exodus, a portable sanctuary 
(the tabernacle) made God present in the middle of his people, and re
minded them of the covenant stipulated on Mount Sinai (Ex 26-27). 

When the Hebrew people established themselves in the territory of 
Canaan, a common sanctuary was bu ilt, first in Gilgal and then in 
Shechem (Jos 8:30-35) and Shiloh (1 Sm 1-4); but the Hebrews were care
ful to avoid any reference to the pagan sanctuaries of the Canaanites. 

David's project to build a temple in Jerusalem met with the opposi
tion of a specific prophetic tradition, expressed by Nathan (2 Sm 7:1-16). 
At the heart of this disapproval was probably a reference to the tabernacle 
of the exodus, which had to constitute the ideal model of the temple, and 
the fear that the sacred building, among a people that was not sufficiently 
mature, could become a servile copy of the pagan temples in which one 
could supposedly exercise control over the deity. David's design of the 
temple was carried out by his son Solomon and acquired a precise mean
ing : it was a sign of the presence of God among his people; no one was 
supposed to believe that God would restrict himself to this sensible sign of 
his presence (1 Kgs 8:27-29).9 

7. 0. PROCKSCH, "Hagios,"  cit.; P. MOLINARI, "Santo," in s. DE FIORES-T. GOFF! (Eds.), 
Nuovo dizionario di spiritualita (Rome 1979), pp. 1369-1386. 

8. H. SASSE, "K6smos," in GLNT, V (Brescia 1968), cols. 875-958; G. HAEFFNER, "Mondo," 
in K. RAHNER (Ed.), Enciclopedia teologica . . . , cit., V (Brescia 1976), cols. 467-481; G. BOF, 
"Mondo," in G. BARBAGLIO-S. DIANICH (Eds.), Nuovo dizionario . . . , cit., pp. 945-961. 

9. 0. MICHEL, "Na6s," in GLNT, VII (Brescia 1971), cols. 849-878; Y. CONGAR, fl mistero del 
Tempio (Turin 1963), pp. 33-69. 
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b) Sacred times 

The Creation marks the beginning of time and of history, which does 
not follow the law of eternal regression, but rather is ultimately guided by 
God's plan, which manifests itself and reaches its fulfillment in Creation. 
While in pagan religions, historical time is sacred in as much as it repro
duces the primordial story of the gods, in biblical revelation, the sacred 
nature of historical time derives from God's interventions, which become 
kairoi for mankind, in other words, propitious times, and constitute sa
cred history.10 

We find here a unitary plan of salvation acted out in history, in which 
the different stages, each one of which has a specific meaning, follow one 
another step by step and contribute something new in order to achieve its 
plenitude. Festivities celebrate God's main interventions in history: the 
Creation is celebrated on the Sabbath (Ex 20:11), the exodus on Passover 
(Dt 5:12-15; 16: 1), the journey through the desert on the feast of Taberna
cles (Lv 23:42), the gift of the law of Sinai on Pentecost. 11 

c) Toward overcoming the sacred 

It is important to notice the special pedagogical action existing in the 
relationship that God established with his people. This pedagogical action 
had the goal, over a long period of time, of creating a new mentality coher
ent with faith and suitable for determining practices and behaviors dis
tinct from those that were normal among neighboring peoples. This action 
reached its climax in Christ's teachings, which had the goal of surpassing 
the law of Moses by bringing about radical forms of desacralization. This 
is why when confronting the problem of the sacred in the Bible, one must 
distinguish between the Old and the New Testament, between the juridical 
norms and rituals that prepare the coming of Christ and the novelty that 
must characterize the practice and behavior of Christian people. 

Even within the different meaning that the sacred acquires in the bib
lical conception, the Old Testament is characterized by a sacred regimen 
that presents many analogies with its contemporary cultures: God 
chooses a people with whom He establishes a covenant based on the law; 
Israel is a consecrated people, separated from other, idolatrous peoples, 
bound to follow precise norms of behavior that regulate their relationship 
with Him. The most notable of these norms are the laws regarding purity 
that determine the conditions under which the people and the priests can 
be pleasing to God (Lev 11-15). All the land given by God as a gift to his 
people is holy land, but Jerusalem is the holy city par excellence, because 

10. G. DELLING, "Kair6s," in GLNT, IV (Brescia 1968), cols. 1363-1390; idem, "Chr6nos," 
ibid., XV (Brescia 1988), cols. 1091-1126; no. BROX, "Tempo," in H. FRIES (Ed.), Dizionario 
teologico, III (Brescia 1968), pp. 453-460. 
11. D. SESBOUE-M.F. LACAN, "Feste," in X. LEON-DUFOUR (Ed.), Dizionario di teologia 

biblica, 4th ed. (Turin 1971), cols. 394-397; S. MOGGIANI, "Festa/Feste," in D. SARTORE
A.M. TRIACCA (Eds.), Dizionario . . .  , cit., pp. 555-581. 
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there God established his dwelling (Ps 76:3), and this was the place where 
his temple was built. The temple is built on a site the sacred nature of 
which increases the more it attaches itself to the Holy of Holies (1 Kgs 
6: 16). The sacred times were the festivities (particularly the Sabbath), 
along with the religious services prescribed for each one of them, and the 
meticulous norms that indicated which activities and behaviors were al
lowed and which were forbidden (Ex 20:8-11; 23:14-19). 

The pedagogical meaning of the sacred was often forgotten by the 
Hebrew people, and the prophets would constantly remind them of it: the 
observance of the precepts of Moses could not be reduced to a mere ex
ternalization, but should help them to live the content of the faith; worship 
should be rendered to God, not with a merely formal purity, but with a pu
rity of the heart (Is 29:13; Am 5:21-27).12 

3. The sacred and the profane in the New Testament 

The ideal proposed by the prophets was brought to completion by 
Jesus according to a plan of de-sacralization of persons, places, and times. 
For instance, Samaritans had been excluded from the people of Israel, but 
Jesus approached them and in some cases presented them as models of 
charity and gratitude (Lk 10:33; 17:16). Among the apostles, Jesus chose 
Levi, a publican, and agreed to sit at the table with his other publican 
friends (Mt 9:9-13). The sermon on the mount represents at the same time 
the surpassing and the fulfillment of the law of Moses. Sanctity cannot be 
relegated only to a moment or a part of an individual's life, but to its total
ity, and also to the secret regions of the heart (Mt 5).13 

Most of all, the de-sacralization was absolute as far as the priesthood 
and the temple were concerned; this is one of the main points addressed 
by the Letter to the Hebrews. A new kind of priesthood came into practice 
with the arrival of Christ (Heb 7: 11-28). The sacrifices of the old law were 
only a prefigurement of the sacrifice of Christ, who with his own blood 
freed people from sin (Heb 9:9-14). His sacrifice is offered outside the city 
and far from the temple (Heb 13:12), so that the Jews could not claim it for 
themselves and to emphasize that it was offered for the whole world; thus, 
Jesus purified the entire earth, and made any place appropriate for prayer. 

There is accordingly a heavenly temple, which is finally the real one, 
and which corresponds to Christ's new and heavenly priesthood (Heb 
9: 12). In the Holy of Holies, which is the place of future good, Christ, our 
eternal High Priest, has entered as the forerunner of a new people (Heb 
9 :24-26). The sacred regimen of the temple, which was exclusively 

12. Y.J.-M. CONGAR, "Situation . . .  ," cit., pp. 386-388. 
13. Ibid., 389-392. 
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serviced by a priestly caste, is substituted by the body of Jesus (Jn 2: 19-
22; Heb 9:11-14).14 

In his dialogue with the Samaritan woman, Jesus asserts that prayer 
and communion with God are no longer dependent on location (Jn 
4:21and 23). The norms concerning the Sabbath cannot be made absolute 
to the point of forgetting the value of the human person (Mk 2:28). 

One may, in short, affirm that Jesus abolished the category of the sa
cred understood as a separation from the profane and has given a new 
meaning to the profane: that it can be sanctified (not consecrated). Every
one can have access to God in Christ (Gal 3:28); everyone is a member of 
his priestly body (1 Cor 12:12-27); worship consists of a life modeled by 
the will of God (Mt 7:21); and daily life is acceptable to God if it is guided 
by charity (Mt 25:31-46). 15 

4. The Church and the sacred 

Jesus' work of de-sacralization should not lead one to think that the 
problem of the sacred is already solved. The Church, in fact, notices that 
she is different from the world and is aware of her duty to administer 
some gifts received from Christ for the salvation of the world, gifts that 
cannot be considered profane. Hence, we once more find the question of 
the sacred, which is no longer analyzed in the context of the Creation but 
in the context of redemption. God's creative action has concluded (natural 
order). Salvation is a free gift that establishes a different economy (super
natural order).16 

In the realm of salvation, the category of the sacrament is very im
portant, since it allows us to consider the divine and the human, the his
torical and the transcendent, in the context of their specific nature and 
their inseparable relationship. God uses visible and historical realities to 
manifest and effect his action and his gifts. Consequently, it is necessary in 
the salvific action to distinguish between these two elements, their differ
ent nature, and their specific action. The visible element is functional and 
relative; it is God who causes the grace in the mediation with the visible 
element. 

If we take into account the due importance of this twofold element 
of God's salvific action, it is necessary to exclude at the same time a 

14. C. SPICQ, L'epitre aux Hebreux (Paris 1957); 0. Kuss, La lettera agli Ebrei (Brescia 
1966); M.M. BOURKE, "L'epistola agli Ebrei," in R.E. BROWN-J.A. FITZMYER-R.E .  MURPHY, 
Grande commentario biblico, (Brescia 1973), pp. 1323-1352; Y.M-J. CoNGAR, Il mistero . . .  , 
cit., pp. 135-176; A. VANHOYE, Sacerdoti antichi e nuovo sacerdote secondo il Nuovo 
Testamento (Turin 1990). 

15. Y.J.-M. CONGAR, "Situation . . .  ," cit., pp. 309-392; J.P. AUDET, "Le sacre . . .  ," cit., pp. 48-53. 
16. M.D. CHENU, "I laici e la 'consecratio mundi'," in G. BARAUNA (Ed.), La Chiesa del 

Vaticano II (Florence 1963), pp. 978-993, especially 982-985. 
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magical obsession, which entails the objectification of the sacred, and all 
those forms of idealism that adopt a meta-historical position. As long as 
the Church continues its pilgrimage throughout time, it will need these 
visible and historical mediations; accordingly, it will not be able to do 
without certain "sacred" realities which, under different titles, allow it to 
receive God's gifts and act as the mediator of salvation. 

In the category of sacrament, we find several realities of varying na
ture, which manifest and effect God's salvific action and his gifts in differ
ent ways and at different levels: Jesus Christ, who is the sacrament par 
excellence because he makes the Son of God visible and operational in 
history in his human nature; the Church that continues throughout time its 
work of salvation; the sacraments as privileged moments of salvific en
counter with Christ; and a whole series of human realities that refer to 
God and to his salvific action. 17 

These realities can be considered as sacred precisely because they 
allow us to experience the divine; but it is not possible to conceive their 
sacred nature in a similar manner, taking into account that that sacred na
ture can ref er to Christ, to the Church, to the sacraments, or to other 
human realities, that in one way or another refer to God and to his work of 
salvation. 

Congar distinguishes four levels of the sacred when analyzing the su
pernatural order: 

a) the sacred defined as "substantial" in the Body of Christ, which is 
at the same time temple, priest, and sacrifice; 

b) the sacred in sacramental signs, such as sacraments and human 
situations that originate in them, and above all in baptism, confirmation, 
orders, and marriage; 

c) the group of signs that express or facilitate religious relationships 
with God and with Christ. These signs can constitute the category of the 
sacred/pedagogical, the ambit of which is very large, including words, ges
tures, traditions, rules of communal life, places for the celebration of wor
ship, days or specific moments, and realities that aim to improve our 
relationship with God and with our brethren. These signs should be con
sidered as functional because they aim to achieve a specific good. It is ev
ident that the sacred in these realities does not entail disdain for the 
profane; for instance, a sacred building does not attach a negative conno
tation on the profane space that surrounds it; Sunday, the day of the Lord, 
does not make the other days of the week ill-fated; monastic life does not 
entail the devaluation of the ordinary life of a Christian, etc.; 

17. E. SCHILLEBEECKX, Cristo sacramento dell'incontro con Dio, 8th ed. (Rome 1981); 
0. SEMMELR0TH, "La Chiesa come sacramento di salvezza," in MS, VII (Brescia 1972), 
pp . 378-437. 
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d) the things that we use in our daily life, that can and must be sancti
fied if they are used according to God and his will. These are realities that 
are intrinsically profane, which do not change in nature when they are used 
by Christians in a holy way: work, material goods, entertainment, etc.18 

Taking into account the ambiguity of terms such as sacred and to 
consecrate in the history of religions, and at a time when the phenomenon 
of secularization is particularly intense, 19 it has been strongly proposed 
that these terms be used with extreme care, or even completely avoided. 
Consequently, many authors assert that one can no longer go on speaking 
of sacred places and times, sacred art and music, etc. 20 The terminological 
question aside, the problem of how to live this dimension in the different 
levels described before is not of marginal importance for the Church, 
which must continue to be faithful to God's plan. 

5. Sacralization and magic 

Christian communities did not always understand that the message 
of Christ entailed the overcoming of the Jewish mentality. Furthermore, 
the influence of philosophical concepts or practices foreign to the biblical 
message resulted in norms and behaviors that were not coherent with 
what the Gospel contains. 

Take, for instance, the influence wrought by an inattentive reading of 
the Old Testament through the negative view of the world belonging to the 
N eoplatonists and the Manichaeans or through the magical mentality of the 
pagan peoples. The most characteristic example can be taken from the 
Middle Ages, when ignorance among the Christian people was widespread, 
and forms of uncontrolled sacralization were introduced into ecclesial 
practice that proposed to return to the negative conception of the profane, 
which was characteristic of pagan cultures, or of the Jewish traditions of 
the Old Testament. Places of worship were conceived following the Temple 
of Jerusalem; the norms concerning festive rest invoked those of Hebrew 

18. Y.J.-M. CONGAR, "Situation . . .  ," cit., pp. 399-400. 
19. On this topic cf. Concilium, 5 (1969) 7 and 9 (1973) 1, which address the issues of: 

"Sacralizzazione e secolarizzazione nella storia della Chiesa" and "La persistenza della 
religione"; S.S. ACQUAVIVA, L 'eclisse del sacro nella civilta post-industriale (Milan 1961); 
H. LUEBBE,  La secolarizzazione. Storia e analisi di un concetto (Bologna 1970) ;  
R.L. RICHARD, Teologia della secolarizzazione (Brescia 1970); E.  CASTELLI (Ed.), "11 sacro . . .  , "  
cit . ;  A.J. NIJK, Secolarizzazione (Brescia 1973) ;  A. MILAN, " Secolarizzazione , "  in 
G.  BARBAGLIO-S. DIANICH (Eds. ) ,  Nuovo dizionario . . .  , cit . ,  pp. 1438-1466; M.  Som, 
"Secolarizzazione," in D. SARTORE-A. TRIACCA (Eds.), Nuovo dizionario . . .  , cit., pp. 1355-
1370. 
20. G. ROMBOLD, "Secolarizzazione," in J.B. BAUER-C. MOLAR! (Eds.), Dizionario teologico 

(Assisi 1974), pp. 666-672; R. FALSINI, "Sacra e l'assemblea e non il luogo," in Settimana del 
clero 32 (1977) 25, p. 5; idem, "Asterischi," in Rivista di pastorate liturgica 15 (1977), pp. 54-
58, especially 56-58; G. GRASSO, "Perche le Chiese?" in Rivista liturgica 66 (1979), pp. 553-
567. 
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Saturday; priests were conceived as following the Levitical model of a 
caste totally separated from the faithful; worship was emptied by a cere
monial and ritual apparatus foreign to evangelical simplicity; the fuga 
mundi was inspired by the practice of the Essenes or by a Neoplatonic 
view of the world; consecrations and blessings multiplied as a result of the 
attempt to keep at bay the profane reality that was considered hostile. 21 At 
the time of the Reformation, this sacralizing mentality provoked a general 
rejection of the sacred. 

The subject of magic requires a deeper analysis, taking into account 
that the sacred naturally tends toward the magical. As we have seen, the 
sacred is placed between the human and the divine, which must be consid
ered as transcendental. But our knowledge of divine transcendence is par
tial and tends to increase or diminish due to multiple causes. The sacred 
keeps its just balance when divine transcendence is acknowledged to be 
absolute. Mankind does not always know how to keep itself at this level. 
When transcendence begins to be identified with the sacred we are in the 
realm of magic, which we can define as the intention to force the divinity, 
which is divested of its infinite nature, to submit to our own desires.22 

The excesses of the sacred in magic can be innumerable as far as in
dividual and communal behavior are concerned. Furthermore, imprudent 
regulations can favor among the faithful that are poorly educated a magi
cal use of the sacraments, of liturgical celebrations, and of sacred things. 
This is why the need for a careful education of the faithful and a mindful 
control of the rites and the manifestations of popular religiosity. The re
form prepared in this area by Vatican Council II by means of the Constitu
tion Sacrosanctum Concilium becomes particularly relevant when taking 
into account the secularizing mentality of our times. 

6. The tasks of the reform Commission 

During the reform of this part III of book IV, the Commission consid
ered the problems that radically changing the perspective of the 1917 
Code would entail. According to some arguments, the doctrine on which 
the Schema was founded granted too much importance to the sacred-pro
fane dichotomy, which many theologians did not accept. 23 The members 
of the Coetus did not take this suggestion into consideration because they 

21. Y.J.-M. CONGAR, "Situation . . .  , "  cit., pp. 393-395. 
22. J.P. AUDET, "Le sacre . . .  , "  cit., pp. 55-56; A.M. Dr NOLA, "Magia," in EdR, III, (Florence 

1971), cols. 1823-1841; V. MARCOZZI, "Magia e religione," in La Civilta Cattolica 123 (1972), 
III, pp. 350-353; E. DE MARTINO, fl mondo magico, 2nd ed. (Turin 1973); no. SCHIFFERS, 
"Magia," in J.B. BAUER-C. MOLARI (Eds.), Dizionario . . . , cit., pp. 335-344. 
23. Comm. 12 (1980), p. 32 1 .  
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considered that it lacked a foundation, both in its doctrinal premises and 
in its references to the proposed Schema of canons. 24 

Actually, this observation could have been made not only regarding 
part III, but regarding the whole Code, where the term sacred is used with 
different meanings. We cannot say that the same notion of the sacred ap
plies to orders (c. 174 § 2), rites (c. 206 § 1), pastors (cc. 212 § 1, 228 § 1, 
652 § 2), disciplines (cc. 218, 248, 815), sciences (cc. 229, 279 § 2), studies 
(c. 279 § 1), the College of Cardinals (c. 833 § 2), worship (c. 375 § 1), vis
its ad limina (c. 395 § 2), functions (cc. 436 § 2, 561, 562), liturgy (cc. 528 
§ 2, 555 § 1, 619, 652 § 2, 834 § 1, 838, 1217 § 1), objects (c. 562), buildings 
(cc. 562, 1214), ties by which the faithful bind themselves in the institutes 
of consecrated life ( cc. 573 § 2, 587, 603 § 2), spiritual retreats ( c. 663 § 5), 
the magisterium (c. 750), liturgical texts (c. 767 § 1), missions (c. 770), 
pious practices of the Christian people (c. 839 § 2), holy oils (c. 847), the 
Eucharist (c. 914), sacred vestments (c. 929), the sacrament of confirma
tion (c. 1033), sacramentals (c. 1166), sacred objects set aside for divine 
worship ( c. 1171 ), images of the saints ( c. 1188), relics ( c. 1190 § 1 ), places 
and times (the title of this part of book IV), art ( c. 1216), goods ( cc. 1220, 
1375), celebrations ( cc. 1225, 1228, 1235 § 2, 1365), apostolate ( c. 1254 
§ 2), dedicated or blessed objects ( cc. 1269, 1376). 

Had the Commission accepted the suggestion, it would have had to 
deal with a very complex problem for which they probably did not feel 
competent. We should not forget that Vatican Council II itself used the 
term sacred often in its own documents, when referring to places (SC 123/ 
227, 124/229, 128/237) and to times (SC 107/192, OE 21/482).25 It is consid
ered substantially appropriate not to deviate from the CJC/1917 (this is not 
changing the notion of sacred place and the scheme of treatment) and to 
simplify as much as possible the canons to adapt them to a contemporary 
mentality. 

In the situation that we have described, the limitations of the Code 
can only be overcome at the level of interpretation, taking, whenever this 
is possible, the criterion indicated by John Paul II in the Apostolic Consti
tution Sacrae disciplinae leges as a point of reference. 26 It would be inter
esting, in any case, to carry out an analysis that aimed to determine the 
different meanings that the legislator assigns to the term sacred in the 
Code. 

24. Ibid., 322. 
25. PH. DELAYE-M. GUERET -P. TOMBEUR, Concilium Vaticanum II. Concordance, index, 

listes de frequence, tables comparatives (Louvain 1974), pp. 575-578. 
26. Cf. A. L0NGHITAN0, "Chiesa, diritto e legge nella costituzione apostolica 'Sacrae 

Disciplinae LE'," in Monitor Ecclesiasticus 108 (1983), pp. 399-435. 
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TITULUS I 

De locis sacris 

TITLE I 

Sacred Places 

cc. 1205-1243 

------- INTRODUCTION ------

Jose Antonio Abad 

In accordance with its title, cc. 1204-1243 deal with sacred places, 
or, to be more precise, with the principal sacred places of the Church. 
The canons of this title refer explicitly to churches, oratories, private 
chapels, sanctuaries, and cemeteries. One sacred place that is very impor
tant from a theological and historical point of view, however, is not men
tioned: the baptistry; this may be due to the fact that the baptistry tends to 
be inside the church. 

Sacred places are analyzed according to a very logical scheme that 
is, in most cases, substantially the same. First, there are canons of a gen
eral character regarding: the nature of sacred places ( c. 1205), the minis
ter who blesses or dedicates them (cc. 1206-1207), their violation 
(c. 121 1), the loss of their sacred character (c. 1212), and the proper au
thority to act in them (c. 1213) Then we find the regulation of the specific 
sacred places, following this order: churches (cc. 1214-1222), oratories 
and private chapels (cc. 1223-1229), sanctuaries (cc. 1230-1234), cemeter
ies (cc. 1240-1243), and the subsection about altars (cc. 1235-1239). 

The order of presentation followed is in accordance with the nature 
of these matters:churches are first, in as much as they are places set aside 
for the entire Christian community, and, for this reason, all acts of wor
ship are performed in them;oratories and chapels are second because they 
are allocated to certain groups of people in which only some acts of wor
ship are performed;sanctuaries are third, where some or many communi
ties and persons gather in order to pray or to do penance in specific 
circumstances and at specific moments in their lives; and, finally, cemeter
ies. Perhaps cemeteries could have been dealt with after churches, since 
these are the two most important sacred places for the Christian commu
nity; but it is possible that the legislator may have pref erred to distinguish 
two groups, dealing in the first one with the places associated with the liv
ing ( churches and similar places) and then with cemeteries following the 
biological order of human and Christian existence. This is a respectable 
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order, then. On the other hand, it does not seem to be appropriate to intro
duce here a specific chapter about altars, and to place it right before deal
ing with all the specific sacred places since the altar is a part of churches, 
oratories and chapels, even cemeteries, where there are normally orato
ries as well. If the legislator had intended to deal with altars when talking 
about sacred places, he should have done it either at the end or immedi
ately after churches, since this is their principal element. 

Generally speaking, the scheme of the CIC/1917 is followed here, but 
there are some important variations. While the pio-benedictine Code 
talked about churches, oratories, and cemeteries, and in referring to ora
tories distinguished between public, semi-public, and private, the current 
Code talks about churches, oratories, and private chapels; furthermore, it 
also talks about sanctuaries. On the other hand, the functions of each 
place are better specified, thus simplifying the regulation. 

1. Churches 

Certainly, tradition is unanimous regarding the importance and prior
ity of churches over all other sacred places, because from the domus eccle
siae to the most modern parishes, including basilicas, cathedrals, 
collegiate churches, etc., in the most diverse locations and cultures, there 
have always existed buildings assigned to the religious service of all the 
faithful. This is what the Code calls churches. They are, in fact, sacred 
buildings assigned to divine worship to which "all the faithful have right of 
access for the exercise, most of all, of divine worship" (c. 12 14). Their na
ture entails the obligation to dedicate or bless them according to the liturgi
cal prescriptions ( c. 1217) that are provided for in the corresponding rite.1 

2. Oratories 

Besides these buildings, there existed from the most remote antiq
uity ( although there is no written evidence until the fourth or fifth centu
ries) other places called oratories, built exclusively for the private use of 
a family or of a restricted number of physical or moral persons. The testi
monies of St. Gregory Nanziensis, St. Gregory the Great, and St. Gregory 
of Tours are quite well known; they ref er to the oratory that formed part 
of their episcopal residence. But such chapels existed also in hospitals 

l. Pontificate Romanum ex decreto sacrosancti oecumenici concilii Vaticani II 
instauratum, auctoritate Pauli Pp. VI promulgatum. Ordo dedicationis ecclesiae (Editio 
typica, TPV 1977). This Ritual is concerned with: a) the dedication of a church and b) the 
blessing of a church. Also included are the dedication and blessing of an altar, as well as the 
ritual Mass said on the day a church or an altar is dedicated. The following references to the 
Ceremoniale Episcoporum which complete this list concern: a) dedication of a church 
(pp. 2 l lff); b) dedication of an altar (pp. 2 13ff); c) blessing of a church (pp. 22lff), 
d) blessing of an altar (pp. 225ff), e) blessing of the first stone or beginning of the work on 
the church (pp. 293ft) and.f) blessing of the bells (pp. 235ft) . 
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and even in the houses of patricians, both in the East and the West. This 
situation easily resulted in abuses, which is why some councils (i.e., that 
of Laodicea in the year 320, and that of Carthage in 390) forbade the cele
bration of Masses in private houses without the prior consent of the 
bishop. St. Augustine recommended that oratories only be used for the 
end for which they were created, in other words, to pray. Somewhat later, 
Narrative 38 of Justinian shared these opinions wholeheartedly and is
sued a rebuke against the excessive frequency with which liturgical meet
ings were held in oratories, arguing that they were only licit if they were 
prayer meetings. Oratories, conceived for the satisfaction of individual pi
ety, remained throughout the different periods of the history of the 
Church. Good examples include the primitive monastic communities, 
male and female, the feudal chapels of the Middle Ages, and those in the 
noble palaces of more recent times. 

But, when evangelization was extended to rural areas, oratories as
sumed the public character of a subsidiary church in the service of a more 
or less numerous group of the faithful who lived in isolation and far from 
the city and the episcopal church. The big landowners of the sixth and 
seventh centuries did not forget to build next to their houses these kinds 
of oratories, so that they could easily attract stable workers to their es
tates. It is precisely in this kind of center of civil and religious life that 
most of the old neighborhoods and parish churches appear. The liturgical 
life of these oratories was very limited and intimately dependent on the 
principal church, since the faithful had to attend it (sometimes under the 
penalty of excommunication) on the important festivals of the liturgical 
year; the majority of medieval synods concerned themselves with vigi
lance over this liturgical discipline, contributing thereby to the preserva
tion of the purity of the faith and to unity. 

The golden age of oratories began in the twelfth century with the re
vival of the old corporations and guilds under new forms. Professionals, 
merchants, and workers created associations to def end their interests, but 
enlightened by and under the impulse of faith. This explains why they put 
themselves under the protection of a saint, and why they built oratories in 
the saint's honor, where they would gather periodically to both discuss 
their problems, pray together, and offer suffrages for their dead. When cor
porativism spread all over Europe, the number of oratories increased 
greatly, and they were often spacious and rich, becoming the true heart of 
innumerable companies in Italy and of the confraternities of the French. 

During the fifteenth and sixteenth centuries, the gradual decadence 
of the oratory began, but the confraternities, which were normally of a re
ligious nature (they were the representatives of the professional associa
tions even though they originated in the mystical movements of the 
flagellants and penitents, most of all in Italy), often built a church and es
tablished their headquarters in a chapel. Even more frequently, however, 
they built an oratory of their own, in which the members met for their 
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particular functions, to pray the office of the Virgin and the office for the 
deceased. 

In the legislation of the pio-benedictine Code ( c. 1188), which distin
guished three types of oratories (public, semi-public, and private) this 
long tradition was present. In fact, that Code argued that oratories were 
places of worship but that they were not assigned to the public worship of 
all the faithful people, but to a college or group of people-even though 
the whole of the faithful people had a nominal right to access it (public)
or to a community or group of the faithful while access was denied to oth
ers (semi-public), or built in a private house for the use of a family or per
son (private). 

The CIC talks only about oratories and private chapels. The orato
ries were built for the benefit of a community or a group of faithful 
( c. 1223). The rest of the faithful can have access to them when the proper 
superior allows it, and all sacred celebrations can be performed in them 
except those forbidden by law, by the local ordinary, and by the liturgical 
norms ( c. 1225). Private chapels, on the other hand, are built for the bene
fit of one or several physical persons with the authorization of the local 
ordinary (c. 1226). Both are reserved exclusively for divine worship 
( c. 1229) and, although it is appropriate, it is not necessary that they be 
blessed ( c. 1229). If they are blessed, this must be done following the rite 
prescribed in the Rite of Dedication of Churches and Altars. 2 

3. Cemeteries 

Together with churches, cemeteries are the main sacred places for 
the faithful. Certainly, Christians are not always buried in a sacred place, 
but this practice did not take long to become a reality. 

Indeed, when Christianity made its entrance into history, it found a 
peculiar pagan tradition: citizens could decide to be buried either apart 
from or in the company of people chosen by them. This practice led to gen
tilia, or family tombs and columbaria, or collegial tombs. Family tombs 
were built in a garden outside the walls of the house. These tombs were 
the origin of Christian cemeteries because Roman patricians, although 
they followed the common funerary customs, broke out of the circle of 
their blood relatives or friends by admitting into their burial sites their 
brothers and sisters in the faith. This explains why the oldest catacombs 
are not named after a martyr but after the owner to whose family the tomb 
belonged. This also explains the need to expand the burial site by going un
derground, since it soon became incapable of accepting the growing num
ber of deceased. This is how the multilevel catacombs or subterranean 
excavations came about. 

2. Pontificate Romanum . . .  , cit. 
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Before the third century, however, cemeteries ceased being private 
property and instead became the property of the Church. In the fourth 
century, another important change took place, because the subsoil of the 
new basilicas became the place for the burial of the martyrs, and along
side their sepulchers, of other Christians. The new practice became con
solidated so rapidly that at the end of the fourth century, Roman basilicas 
on the outskirts of town were full of sepulchers. 

This new custom, however, was soon opposed both in the East and 
in the West, to such an extent that one of Charlemagne's capitulars specif
ically forbade burials inside churches. All things considered, this prohibi
tion was gradually tempered, and the council of Mainz (a. 813) permitted 
bishops, abbots, presbyters, and qualified lay people to be buried inside 
the church. This legislation entered the Decree of Gratianus. 

During the time of the invasions, the hierarchy preserved as much as 
possible the separation between Christians and pagans, creating sacred 
places around the church, where the faithful were buried. The custom of 
having cemeteries close to the church was consolidated during the Middle 
Ages. They were considered as an extension of the church and as a practi
cal means to promote the fraternization between the faithful and the de
ceased. 

The pio-benedictine Code sanctioned the practice of burying the 
faithful in sacred places (c. 1205 § 1) outside of churches (c. 1205 § 2), un
less the deceased were diocesan bishops, abbots or prelates nullius-who 
had to receive burial in their own churches-or in the case of the Roman 
Pontiff, members of royalty, or cardinals ( c. 1205 § 2). Furthermore, it pro
vided that each parish should have its own cemetery ( c. 1208). It also pro
vided for the existence of a non-sacred place to bury those to whom 
ecclesiastical burial was denied (c. 1212). 

The CIC is more flexible when it comes to this matter, due to the 
changes that have taken place in civil society and the more diverse cir
cumstances in which Christians find themselves. This explains why, al
though the desire of the legislators was that "each have their own 
cemetery" (c. 1240 § 1), the Code actually provides that there can be a sa
cred space inside civil cemeteries (1240 § 1), or even when "this is not 
possible" ( c. 1240 § 2), it would be satisfactory to bless the space of each 
grave. The blessing of the cemetery is performed according to the rite de
scribed in the Caeremoniale Episcoporum3 and that of the grave accord
ing to the Ritual de exequias. 4 

3 . Cap. XIX De Benediction is coemeterii, nos. 1054-1064 gives some doctrinal guidelines 
and the rites for blessing both for an exclusively Catholic cemetery and for one shared by 
various Christian confessions. 

4. Rituale Romanum ex decreto oecumenici concilii Vaticani II instauratum, 
auctoritate Pauli Pp. VI promulgatum (Editio Typica, TPV 1969). We make reference to the 
2nd Spanish ed. of the Ritual de exequias (Madrid 1979), which describes in detail each one 
of the possible cases. 
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On the other hand, the current Code preserves the practice of CIC! 
1917 of not burying corpses in churches, and limiting the exceptions to the 
Roman Pontiff, the cardinals, and diocesan bishops, although in the last 
case it increases the concession because it extends it to the emeritus bish
ops (c. 1242). The Caeremoniale Episcoporum highly recommends that a 
bishop be the one who performs the funeral rites of another bishop 
(no. 821) and describes the way in which the celebration should be carried 
out (nos. 821-839). 
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1205 

Tit. I. Sacred Places c. 1205 

Loca sacra ea sunt quae divino cultui fideliumve sepultu
rae deputantur dedicatione vel benedictione, quam litur
gici libri ad hoc praescribunt. 

Sacred places are those which are assigned to divine worship or to the 
burial of the faithful by the dedication or blessing which the liturgical 
books prescribe for this purpose. 

SOURCES: c. 1154; GIRM 255, 265; RDCA ch. II, 6; ch. IV, 12; ch. V, 1 et 
2; ch. VI, 1 

CROSS REFERENCES: cc. 834, 1 171, 1217, 1229, 1237, 1240 

C OMMENTARY 

Adolfo Longhitano 

The legislator, ignoring the general principle that definitions should 
be avoided in law, had already provided the definition of the canonical no
tion of sacred place in the CIC/1917. 1 The CIC adopts it again in c. 1205 
but includes some important alterations with the intention of avoiding the 
multiplication of dangerous ambiguities already present in the very notion 
of the sacred itself (see introduction to part III of Liber IV).2 

Since the legislator uses the adjective sacred frequently in the CIC, it 
is necessary to differentiate the sacred nature specific to sacred places 
from the generic one that corresponds to so many other realities of eccle
sial life. 

The sacred character of a place derives from exactly two conditions: 
its assignation either to divine worship or to the burial of the faithful (final 
cause) and its dedication or blessing ( efficient cause). For a place to be 
considered sacred, it is necessary from a juridical point of view that both 
of these conditions are met simultaneously. One could find cases in which 

1. Of the numerous commentaries on the canons regarding sacred places in the CIC/1917 
cf. in particular: F.M. CAPPELLO, Summa iuris canonici, II (Rome 1962), pp. 433-537; R. NAZ, 
"Lieux sacres," in Dictionnaire de Droit canonique, VI (Paris 1957), col. 528-53; A. ALONSO 
MORAN, "De los lugares y tiempos sagrados," in A. ALONSO LOBO-L. MIGUELEZ DOMiNGUEZ-8. 
ALONSO MORAN (Eds.), Comentarios al C6digo de Derecho can6nico, II (Madrid 1953), 
pp. 745- 843. 

2. For commentary on the introductory canons (cc. 1205-1213) regarding sacred places, 
cf. Salamanca Com; Pamplona Com; V. PINTO (Ed.), Commento al Cadice di Diritto 
canonico (Rome 1985), pp. 695-697; T. RINC6N, "Disciplina can6nica del culto divino," in 
Manual de Derecho can6nico, 2nd ed. (Pamplona 1991), pp. 591-596; G. GHIRLANDA, Il Diritto 
nella Chiesa mistero di comunione. Compendia di Diritto ecclesiale (Rome 1990), pp. 391-
393; A. GIACOBBI-A. MONTAN, "Luoghi e tempi sacri," in Il Diritto nel mistero della Chiesa, 
III, 2nd ed., (Rome 1992), pp. 317-345. 

1789 



c. 1205 Bk. IV. Pt. III. Sacred Places and Times LONGHITANO 

a place may have been steadily assigned to worship but has not been dedi
cated or consecrated, but not the contrary. 

Although the Rite of Dedication of a Church and an Altar , reclaiming 
the most ancient Christian tradition, affirms that "the Eucharist . . .  conse
crates the altar and the place of the celebration in all cases,"3 this sacred 
character cannot have juridical relevance. That would require the mini
mum degree of certainty (cc. 1208-1209) and of informing the proper ec
clesiastical authorities ( cc. 1206-1207), which is guaranteed by the formal 
dedication or blessing. 4 

It is necessary to explain briefly the following two requirements: 

l. Assignation of places for worship or burial 

The kind of worship to which the CIC refers does not have the broad 
meaning that encompasses the entire life of the Christian in a perennial 
act of adoration and gratitude to God, but it refers to the liturgical celebra
tions of the paschal mystery, of the sacraments, and of prayer, as it is con
figured in c. 834. 5 Consequently, it is not difficult to establish a typology 
for the places assigned to worship. 

The CIC, in this title I of part III, concerns itself just with churches 
and altars; but liturgical law also includes the baptistry, the pulpit, the tab
ernacle, and the place where the sacrament of penance is celebrated, for 
which a specific rite of consecration or blessing is provided, although we 
could initially believe that we are dealing with the necessary or natural 
components of a sacred building. 6 

The place assigned to burial can be considered individually (the 
grave) or as a group (the cemetery). 7 The cemetery is also a place of cele
bration, because in it the Church accompanies with its prayers the final 
burial of the faithful who has reached the end of his or her exodus. 8 

3. ROCA , Praenotanda, II, 17. 
4. Cf. J.T. MARTIN DE AGAR, commentary on cc. 1206-1209, in Pamplona Com; V. PINTO 

(Ed.), Commento . . .  , cit., p. 695. 
5. Cf. S. MARSILI, "La liturgia, momento storico della salvezza," in Anamnesis. I. La 

liturgia momenta nella storia della salvezza, 2nd ed. (Casale Monferrato 1979), pp. 32-179; 
107-136; A. BERGAMINI, "Culto," in D. SARTORE-A. TRIACCA (Eds.), Nuovo dizionario di 
liturgia (Rome 1984), pp. 333-340. 

6. Cf. Ordo benedictionum Ritualis Romani (Vatican City 1985), pp. 322-356; P. JOUNEL, 
"Luoghi della celebrazione," in D. SARTORE-A. TRIACCA (Eds.), Nuovo dizionario . . .  , cit., 
pp. 783-799; A.G. MARTIMORT, La Chiesa in preghiera. I. Principi della liturgia, 2nd ed. 
(Brescia 1987), p .  235; L. CHENGALIKAVIL, "La dedicazione della chiesa e dell'altare,"  in 
Anamnesis, VII (Genoa 1989), pp. 65-109. 

7. Cf. F.L. FERRARIS, "Coemeterium," in Prompta bibliotheca canonica, juridica, 
moralis, theologica, II (Paris 1858), cols. 698-702; R. NAZ, "Cimetiere," in Dictionnaire de 
Droit canonique, III (Paris 1942), cols. 730-742; G. OLIVERO, "Cimitero (Diritto canonico)," in 
Enciclopedia del Diritto, VI (Milan 1960), pp. 998-999. 

8. Cf. P. JOUNEL, "Luoghi . . . , "  cit., p. 788. 
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In the early centuries, the most cherished desire for Christians was to 
repose ad sanctos, in other words, in the same place where the martyrs 
had been buried, or, at least, inside the church or in a neighboring area. The 
cemetery, even though it has been moved out of the city limits, continues to 
be a sacred place that welcomes all the deceased regardless of their reli
gion and is no longer under ecclesiastical jurisdiction. Respect for the body 
of the deceased has led the Church to formulate a solemn blessing for the 
moment of inauguration of cemeteries, with which the divine grace is in
voked for those who will be buried while awaiting the final resurrection. 9 

2. Dedication or blessing 

Far more complex is the topic of the dedication or blessing (the CIC/ 
1917 read "consecratione vel benedictione"). This variation, which was 
made to adapt the legislative text to the liturgical books (the Ordo had al
ready been promulgated in 1977) provoked a certain amount of perplexity 
in the consultative see; some wanted to write "dedicatione seu consecra
tione vel benedictione" to prevent the term "consecratio" from disappear
ing from the CIC, but all the consultors agreed to reject the proposal, not 
only because doubling the terminology would have resulted in misunder
standings, but also because from a theological point of view the term de
d icatio seemed more appropriate.10 And it is precisely the theological 
meaning assigned to dedication in the liturgical books that forces us to 
explain the expression sacred places used by the legislator in a different 
way; this is not an objective sacred character, but rather symbolic, proper 
to the signs. 

a) Dedication 

The binomial dedication-consecration had been borrowed from 
classical antiquity. For the Romans, the dedicatio was the official, public 
act with which the divinity was granted ownership over an estate or a 
house; consecratio was, on the other hand, the religious fact that con
cluded the juridical act. Until the eighth century, the Roman liturgy recog
nized the eucharistic celebration as the only specific element in the 
dedication of a church or altar to God, but other liturgies had already 
begun to derive from the Old Testament solemn and splendid forms and 
ritual express ions that evoked the dedication of Solomon's temple 
(1 Kings 8).11  

9. Cf. Ordo benedictionum . . . , cit., pp. 425-432; Caeremoniale Episcoporum (Typis 
polyglottis Vaticanis 1984), pp. 243-246. 
10. Cf. Comm. 12 (1980), p . 325. 
1 1. Cf. R. FALSINI, "Dalla Chiesa-comunita alla chiesa-luogo," in Rivista di pastorate 

liturgica, 16 (1978) 88, pp. 53-62; S. MARSILI, "Dedicazione senza consacrazione. Ossia: una 
Teologia liturgica in una storia rituale," in Rivista liturgica 66 (1979), pp. 578-601. 
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This tendency ended up obscuring the symbolic and functional 
meaning of the sacred building, returning the Church to a conception that 
the New Testament had already overcome. In the economy of salvation, 
the temple of Jerusalem was a sign of the Body of Christ, destined to pass 
away when the Son of God, by becoming human and offering himself as a 
expiatory victim for our sins, became the temple itself, victim and priest of 
the New Covenant (Heb 8-10).12 The church built with stones would no 
longer have to have the meaning of "dwelling place of God," nor would it 
have to have the sacred character proper to the temple of Jerusalem. It 
would be a building designed only for the community's worship and to 
evoke the Church made with "living stones" (1 Pt 2:5).13 

The Ordo dedicationis, promulgated in 1977 to put in practice the re
form foreseen by Vatican Council II, consciously rejects the term conse
cration to avoid any form of sacralization of objects, and only retains the 
term dedication to indicate the rite with which the place designated for 
the meetings of the Christian community becomes a sign of the Church
temple of God, built with living stones.14 This is consequently not a rite 
that determines the '"objective consecration' of a building so that its walls 
are the depository, and, consequently, the bearers of a 'sacredness, ' that 
can in any way be communicated to everything that is done and to every
one that meets inside the building."15 

b) Blessing 

In biblical parlance, the term blessing indicates not only the prayer 
of praise or thanks that human beings offer to God for goods received, but 
also God's action that shows the favor itself, that bestows a special protec
tion ( descending blessing).16 

From the theological point of view, blessings ( and consecrations) are 
sacramentals; it is necessary to consider them as the extension and 

12. Cf. Y. CONGAR, Il mistero del Tempio (Turin 1963), pp. 135-176. 
13. Cf. E . CATIANEO, "Tempio pagano, ebraico, cristiano," in Il tempio. Atti della XVIII 

settimana liturgica nazionale a Monreale (28 agosto-1 settembre 1 967) (Rome 1968) , 
pp. 19-37; S. MARSILI, Dal tempio locale al tempio spirituale, ibid. , pp. 51-63. 

14. Cf. J. EVANOU, "Le nouveau rituel de la dedicace, "  in La Maison-Dieu, 134 (1978) , 
pp. 85-105 ; I. CALABmG , "Un 'rito' per una Chiesa che vive, "  in Rivista di pastorate liturgica 
16 (1978), pp. 41-51 ; S. MARSILI, "Dedicazione . . .  ," cit; L. CHENGALIKAVIL, La dedicazione . . . , 
cit. , pp. 85-100; P. JOUNEL, "Dedicazione delle chiese e degli altari ," in D. SARTORE-A. TRIACCA 
(Eds.), Nuovo dizionar io . . . , cit., pp. 352-367. 
15. s. MARSILI, "Dedicazione . . . ," cit., p. 595. 
16. On this issue cf. H.W. BEYER, "Eulogeo," in G. KITIEL-G. FRIEDRICH, Grande lessico del 

Nuovo Testamento, III (Brescia 1967), cols. 1 149-1 180; A.M. DI NOLA-1. DELLA TORRE, 
"Benedizione e maledizione , "  in Enciclopedia delle religioni, I (Florence 1970) ,  cols. 1002-
1008; M. SOD!, "Benedizione, "  in D . SARTORE-A. TRIACCA (Eds.), Nuovo dizionario . . .  , cit., 
pp. 157-175; cf. no. 175 (1988) of La Maison-Dieu which develops the theme: "Benir Dieu en 
tout temps." 
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development of the sacredness of the Church.17 The Ordo benedictionum 
ritualis romani defines blessings as "sensible signs, by means of which 
the sanctification of the faithful in Christ and the glorification of God, 
which is the end towards which all the other acts of the Church aim, is ex
pressed and performed in a proper manner."18 

The person or thing blessed can acquire a kind of permanent sacred 
character ( constitutive blessings). Alternatively, a physical or spiritual 
good can be requested for their benefit (inchoative blessings), the effect 
of which depends on the disposition of the subject and the prayer of the 
Church. 

Constitutive blessings, with the permanent sacred character that 
they bestow, remove the person or object from common use ( consecration 
or blessing of virgins, blessing of places or of sacred vessels for worship, 
etc.). Inchoative blessings, however, do not change the nature or the final
ity of the people or things blessed (blessed bread is eaten, blessed people 
continue to live their own lives, etc.). 

It becomes obvious that there is a certain similarity between the ded
ication-consecration and the constitutive blessing. Dedication (if we are 
dealing with a sacred place) and consecration (if we are dealing with peo
ple) are more specific, whereas a constitutive blessing is more generic. In 
any case, these rites confer a sacred characeter upon a person or a thing to 
reserve them for God or for worship. The Ordo makes this distinction in 
determining whether to use a dedication or a blessing: the first would af
fect "sacred buildings or churches permanently assigned to the celebration 
of the divine mysteries"; the second one would refer to "private oratories, 
chapels or sacred buildings that, for specific reasons, are assigned to wor
ship only temporarily." 19 

17. Cf. A. DONGHI, "Sacramentali," in D. SARTORE-A. TRIACCA (eds.), Nuovo dizionario . . .  , 
cit., pp. 1253-1270; Anamnesis. VII. I sacramentali e le benedizioni (Genoa 1989), G. KOCH, 
"Sacramentali," in W. BEINERT (Ed.), Lessico di teologia sistematica (Brescia 1990), pp. 591-
592. 
18. Ordo benedictionum . . . , cit., Praenotanda, 9. This introduction can also be found in 

EV, IX, pp. 802-827. 
19. ROCA , Praenotanda, ch. 5, no. 1 . 
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Dedicatio alicuius loci spectat ad Episcopum dioecesa
num et ad eos qui ipsi iure aequiparantur; iidem possunt 
cuilibet Episcopo vel, in casibus exceptionalibus, presby
tero munus committere dedicationem peragendi in suo 
territorio. 

The dedication of a place belongs to the diocesan Bishop and to those 
equivalent to him in law. For a dedication in their own territory they can 
depute any Bishop or, in exceptional cases, a priest. 

SOURCES: cc. 1155, 1157; CodCom Resp. I, 29 ian. 1931 (AAS 23 [1931] 
110); RDCA ch. II, 6; ch. IV, 12 

CROSS REFERENCES: cc. 131, 381 § 2, 1169 

COMME NTARY ------

Adolfo Longhitano 

The present canon, assuming and modifying some of the norms of 
the CIC/1917 ( cc. 1155 and 1157), defines the subject upon whom the ded
ication of a place is incumbent. References to members of religious orders 
and cardinals have been eliminated because they are considered superflu
ous. 1 The proper subject to celebrate the dedication is no longer the local 
ordinary, but the diocesan bishop, and those that are ranked equal to him 
by law. This is why we do not need to refer to c. 134,2 but to c. 381 § 2 in 
order to recognize the individuals authorized to dedicate a place: the terri
torial prelate and abbot, the vicar, the apostolic prefect and administrator 
(c. 368). 

Furthermore, these individuals, even when they do not have an epis
copal character, can personally celebrate, or, within their territory, entrust 
a bishop with this task, and in exceptional cases, entrust a mere presbyter. 
The expression "munus committere" used by the CIC is equal to a delega
tion because it is a faculty that is by law the responsibility of the bishop 
and other individuals equivalent in law to the bishops, but that can be del
egated to others within the limits established by this canon. 

In the absence of specific indications in the CIC or in the liturgical 
documents, the exceptional nature of the case is left to the consideration 

1. Cf. Comm. 12 (1980), pp. 325-326. 
2. Cf. J.T. MARTIN DE AGAR commentary on c. 1206, in Pamplona Com; V. PINTO (Ed.), 

Commento al Cadice di Diritto canonico (Rome 1985), p. 695. 
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of the delegating person. These are innovations introduced by the Rite of 
Dedication of a Church and an Altar, which the CIC has incorporated. 3 

The norm is assumed without variations by the Caeremoniale Episco
porum. 4 

One should take into account that c. 1169 § 1 only considers valid 
those consecrations and dedications performed by bishops and presbyters 
"who are permitted to do so by law or by legitimate grant." 

3. RDCA , III, 6; IV, 12; Comm. 12 (1980), p. 326. 
4. Cf. Caeremoniale Episcoporum (Typis polyglottis Vaticanis 1985), no. 867, p. 199. 
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Loca sacra benedicuntur ab Ordinario; benedictio tamen 
ecclesiarum reservatur Episcopo dioecesano; uterque 
vero potest alium sacerdotem ad hoc delegare. 

Sacred places are blessed by the Ordinary, but the blessing of churches is 
reserved to the diocesan Bishop. Both may, however, delegate another 
priest for the purpose. 

SOURCES: cc. 1156, 1157, 1163; CodCom Resp. I, 29 ian. 1931 (AAS 23 
[1931] 110); RDCA ch. V, 2; ch. VI, 4 

CROSS REFERENCES: cc. 131, 134 § 1, 1169, 1214 

COMME NTARY - - - - - -

Adolfo Longhitano 

The principle established by this canon is very linear, especially 
when we take into account the formulation of cc. 1156-1157 and 1163 of 
the CJC/1917. 

The subject responsible for the blessing of a place is normally the or
dinary, in the sense defined by c. 134 § 1, in other words: the Roman 
Pontiff, the diocesan bishops, and those of the same rank that, even tem
porarily, are in charge of a particular church or community ( c. 368); those 
individuals who enjoy general ordinary executive power of governance 
(vicars general and episcopal vicars); and also, for the proper members, 
the major superiors of the clerical religious institutes of pontifical right 
and of the clerical societies of apostolic life of pontifical right who have at 
least ordinary executive power of governance. 

This is a general principle that refers to the blessing of all sacred 
places with the exception of churches, which are reserved to the diocesan 
bishop. By church we understand "a sacred building intended for divine 
worship, to which the faithful have right of access for the exercise, espe
cially the public exercise, of divine worship" (c. 1214). This exception, ac
cordingly, does not refer to oratories, private chapels ( c. 1223), and other 
sacred places foreseen by the liturgical books. 

Both the ordinary and the bishop can delegate the celebration of 
the blessing to another priest. 1 It does not seem to us, from a juridical 

1. Cf. RDCA, V, 2; Caeremoniale Episcoporum (Typis polyglottis Vaticanis 1985), no. 956, 
p. 221. 
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perspective, that there is a fundamental difference between the "munus 
committere" of c. 1206 and the "delegare" of this canon. In both cases, 
there is an exercise of a delegated faculty. All things considered, however, 
in the case of the dedication, the delegation is exceptional in character, 
whereas, in the case of the blessing, it has an ordinary character. 
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De peracta dedicatione vel benedictione ecclesiae, item
que de benedictione coemeterii redigatur documentum, 
cuius alterum exemplar in curia dioecesana, alterum in 
ecclesiae archivo servetur. 

A document is to be drawn up to record the dedication or blessing of a 
church, or the blessing of a cemetery. One copy is to be kept in the dioce
san curia, the other in the archive of the church. 

SOURCES: c. 1158; RDCA ch. II, 25 

CROSS REFERENCES: cc. 486 § 2, 491 § 1, 1209, 1218, 1237 

COMME NTARY - - - - - -

Adolfo Longhitano 

The norm provided by the corresponding c. 1158 of the CIC/1917 was 
much broader, because it ref erred to the consecration and to the blessing 
of all sacred places. The reason for that norm was the importance granted 
by the legislator to the consecration-blessing of a place reserved for divine 
worship or for the burial of the faithful. 

In the new CIC, the prescription to make a record of the dedication
blessing performed, and to keep a copy in the archive of the diocesan 
curia and another in the archive of the church ( or one of the institutions 
responsible for the sacred place), has been reduced and only affects the 
dedication-blessing of churches and cemeteries. This change, on the one 
hand, simplifies a norm that was generally neglected, and, on the other 
hand, reinforces the importance that the liturgical rite assumes for the 
constitution of a sacred place and for the juridical consequences that de
rive from it (cc. 1210-1211). 

The record should include the date of the dedication-blessing, the 
name of the bishop who has performed the rite, the title of the church 
(c. 1218) or cemetery, and the name of the saint whose relics have been 
deposited in the altar ( c. 1237 § 2). It should also be signed by the bishop, 
the rector of the church, and some individuals among the faithful on be
half of the local community. 1 

1. RDCA , II, 25; Caeremoniale Episcoporum (Typis polyglottis Vaticanis 1985), no. 877, 
p. 202; no. 1056, p. 243. 
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1209 Dedicatio vel benedictio alicuius loci, modo nemini dam
num fiat, satis probatur etiam per unum testem omni ex
ceptione maiorem. 

The dedication or the blessing of a place is sufficiently established even 
by a single unexceptionable witness, provided no one is harmed thereby. 

SOURCES: c. 1 159 § I 

CROSS REFERENCES: cc. 876, 955 § 1, 1573 

C OMMENTARY 

Adolfo Longhitano 

This norm has as a premise the j uridical relevance that a place as
sumes once it is dedicated or blessed. In case no document can be found 
of the rite that has constituted the sacred place, it is necessary to resort to 
proof per testes. According to the regulae iuris, at least two witnesses 
were necessary for the proof to be considered valid; 1 but the CIC does not 
exclude, provided that certain conditions are met, the possibility that the 
testimony of a single witness can totally certify it ( cc. 876, 1573). As proof 
that the dedication-blessing was performed, the testimony of a single per
son is acceptable, provided that the fact does not cause damage to anyone 
and that the individual is above any suspicion. 

Damage to others can occur when a place, on being definitively re
served for worship or the burial of the faithful, is subject to the vigilance 
of the ecclesiastical authority and cannot be used for any other purpose 
The owners at the time, however, could oppose this because they did not 
want intrusions by strangers or because they intended to use the place for 
"profane" purposes. 

A witness is considered above suspicion when, due to personal qual
ities or knowledge of the facts, the person is shown to be more serious 
and trustworthy than the average individual.2 

1. Cf. Ulp. 1. 12 D. de test. 22,5. 
2. Cf. C. HOLBOCK, Tractatus de iurisprudentia Sacrae Romanae Rotae (Graz 1957), 

p. 329; T. GIUSSANI, Discrezionalita del giudice nella valutazione delle prove (Vatican City 
1977), pp. 174-180. 
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1210 

Bk. IV. Pt. III. Sacred Places and Times LONGHITANO 

In loco sacro ea tantum admittantur quae cultui, pietati, 
religioni exercendis vel promovendis inserviunt, ac veta
tur quidquid a loci sanctitate absonum sit. Ordinarius 
vero per modum actus alios usus, sanctitati tamen loci 
non contrarios, permittere potest. 

In a sacred place only those things are to be permitted which serve to ex
ercise or promote worship, piety and religion. Anything which is discor
dant with the holiness of the place is forbidden. The Ordinary may 
however, for individual cases, permit other uses, provided they are not 
contrary to the sacred character of the place. 

SOURCES: cc. 1164 § 2, 1165 § 2, 1171, 1178; MD III; SCHO Instr. Sacrae 
artis , 30 iun. 1952 (AAS 44 [1952] 542-546); SCRit Instr. De 
musica sacra , 3 sep. 1958, 55 (AAS 50 [1958] 648); SC 124-
128; SCDW Instr. Liturgicae instaurationes , 5 sep. 1970, 
10 (AAS 62 [1970) 694); GIRM 254 

CROSS REFERENCES: cc. 562, 1171, 1219, 1220, 1239, 1243 

COMME NTARY ------

Adolfo Longhitano 

This canon is a new formulation, but there were already many refer
ences in c. 1178 of the CIC/1917 forbidding in churches anything foreign to 
the sanctity of the place, such as markets, fairs ( even those that were held 
with a pious end in mind), theater shows, banquets, etc.1 Since the norm 
has been included in these introductory canons about sacred places, it 
cannot refer only to churches. 

The topic with which the canon deals presents some problems be
cause it is not easy to establish valid criteria to distinguish between what 
is useful to promote worship, piety, and religion from what is alien to the 
sanctity of the place. Although we could agree on considering some be
haviors appropriate or inappropriate and constituting thereby negative 
and positive extremes, there would yet remain a field of debatable behav
iors in between for and against which very different arguments could be 
presented according to how the sacred character of the place is con
ceived. 

1. Cf. A. ALONS0-1. MIGUELEZ-S. ALONSO (Eds.), Comentarios al C6digo de Derecho 
can6nico, II (Madrid 1953), pp. 767-768. 

1800 



LONGHITANO Tit. I. Sacred Places c. 1210 

When the sacred entails a rigid separation from reality, everything 
but the act of worship is considered inappropriate. When, on the other 
hand, the sacred is believed to belong to the realm of signs, which con
tinue to be part of the human even though they are used to invoke and 
make present the divine in history, the realities that can be considered 
useful for the exercise of the promotion of worship, piety, and religion are 
many. An example would be a meeting to deal with the problems of a 
neighborhood (not to convoke political assemblies), to debate topics of 
cultural or current import, or for other initiatives related to the promotion 
of Christianity in a society. 

This explains the proposals to prepare buildings of worship for "mul
tiple uses," which would allow the Christian community to feel deeply 
involved in human affairs.2 The same Revision Commission, when formu
lating the text for this canon, took into account that the expression "quae 
cultui, pietati, religioni exercendis vel promovendis inserviunt" encom
passes all that is related to the advancement of human beings in a Chris
tian sense.3 

The norm leaves some room for the intervention of the ordinary, who 
can evaluate the appropriateness of granting authorizations "per modum 
actus." It would be preferable to organize by means of diocesan norms a 
subject that cannot be regulated by means of general considerations that 
are valid for all places and all times. 4 

The problem has been partly addressed by the document published 
by the Congregation for Divine Worship, December 6, 1987, regarding 
Concerts in Churches. This document provides practical guidelines for 
the organization of concerts in churches when no liturgical celebration is 
taking place.5 

2. Cf. G. GRASSO, "Perche le Chiese?" in Rivista liturgica 66 (1979), pp. 553-567. 
3. Cf. Comm. 12 (1980), p. 331. 
4. Cf. ibid., p. 329. 
5. Cf. EV, X (Bologna 1989), pp. 1534-1541. 
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121 1  

Bk. IV. Pt. III. Sacred Places and Times LONGHITANO 

Loca sacra violantur per actiones graviter iniuriosas cum 
scandalo fidelium ibi positas, quae, de iudicio Ordinarii 
loci, ita graves et sanctitati loci contrariae sunt ut non li
ceat in eis cultum exercere, donec ritu paenitentiali ad 
normam librorum liturgicorum iniuria reparetur. 

Sacred places are violated by acts done in them which are gravely injuri
ous and give scandal to the faithful when, in the judgement of the local Or
dinary, these acts are so serious and so contrary to the holiness of the 
place that worship may not be held there until the harm is repaired by 
means of the penitential rite which is prescribed in the liturgical books. 

SOURCES: cc. 1172-1177 

CROSS REFERENCES: cc. 134 § 2, 834, 1205, 1376 

COMME NTARY ------

Adolfo Longhitano 

This canon addresses the subject of the profanation of sacred places, 
simplifying the formal and meticulous norms of cc. 1172-1177 of the CIC! 
1917, which was clearly informed by a conception of the sacred that is not 
very much in agreement with today's mentality. 1 

Those actions considered gravely injurious, and suitable to defile a 
sacred place, are not conceived as a stain in a physical sense, which ap
pears immediately as soon as the deed takes place. For defilement to 
occur in a juridical sense, it is required that: an injurious action be per
formed inside a sacred place; that it give scandal to the faithful; and that, 
according to the local ordinary, it be grave and against the sanctity of the 
place.2 

Once this change of perspective from an objective criterion to a pre
dominantly subjective one was adopted, it was no longer possible to enu
merate the actions that determine the profanation, and it was not even 
necessary to provide precise procedures of reparation, for which we are 
now ref erred to the liturgical books. 

A point made in the plenary session of 1981 (the only one that re
f erred to the introductory canons about sacred places and times) was that 
precise norms "de violatione et reconciliatione sacrorum locorum" should 

1. Cf. Comm. 12 (1982), p. 329. 
2. Cf. J. MANZANARES, commentary on c. 1211, in Salamanca Com; J.T. MARTIN DE AGAR, 

commentary on c. 1211, in Pamplona Com. 
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be formulated, in view of  the fact that these were disciplinary subjects, 
which were not to be left to the contingent prescriptions of the liturgical 
books.3 

The Commission did not adopt this suggestion because it considered 
that the three criteria mentioned before were sufficient (the grave action, 
the scandal of the faithful, and the ordinary's judgment) and also because 
it considered that it was not the responsibility of the CIC to produce a 
penitential rite.4 

The Caeremoniale Episcoporum, in its formulation of this rite, pro
vides some indications for determining the gravity of the action, such as 
those that result in the profanation of the divine mysteries-more specifi
cally the eucharistic species-or when they gravely off end the dignity of 
mankind or of society. 5 

It should be taken into account that the CIC provides that whoever 
profanes a sacred object, moveable or immovable, should be punished 
with a "just penalty" ( c. 1376). 

3. Cf. Comm. 15 (1983), p. 247. 
4. Cf. ibid. 
5. Cf. Caeremoniale Episcoporum (Typis polyglottis Vaticanis 1985), no. 1070, pp. 247-

251. 
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1212 

Bk. IV. Pt. III. Sacred Places and Times LONGHITANO 

Dedicationem vel benedictionem amittunt loca sacra, si 
magna ex parte destructa fuerint, vel ad usus profanos 
decreto competentis Ordinarii vel de facto reducta per
manenter. 

Sacred places lose their dedication or blessing if they have been in great 
measure destroyed, or if they have been permanently made over to secular 
usage, whether by decree of the competent Ordinary or simply in fact. 

SOURCES: c. 1170 

CROSS REFERENCES: cc. 1171, 1222, 1224 § 2, 1238, 1239 § 1, 1269 

COMME NTARY - - - - - -

Adolfo Longhitano 

This norm, which in the CIC/1917 referred only to churches 
( c. 1170), is currently included in the introductory canons that refer to all 
sacred places. Taking into account the juridical effects that the legislator 
associates with the dedication-blessing, it was necessary to establish in 
what way a sacred place loses its sacred character and is allocated for 
profanes uses. 

The loss of the consecration of a sacred place can be verified by two 
causes: its destruction (of the whole or of most of it), and its permanent 
reduction to a profane use. The latter can be either of fact or of law, de
pending on whether it is determined by a permanent use or by a decree of 
the ordinary. 

The canon, by making the loss of consecration result from perma
nent secular usage of the sacred place, intends to limit itself to the verifi
cation of the fact, not to evaluate the intentions of the person who decided 
on it. The proposal to abolish the expression "de facto" had already been 
presented during the works of the Commission, to prevent anyone from 
taking advantage of the profane use of a sacred place in bad faith. This ob
servation was not accepted because there was no intention of defining the 
legality or illegality of profane use, but only of determining the juridical ef
fects that derive from it. 1 It would not make any sense to go on consider
ing as sacred a place that had been for centuries assigned for profane 
uses, only because an illicit act had initially been committed. 

1. Cf. Comm. 12 (1980), pp. 331-332. 
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The norm provided by c. 1222 should be taken into account particu
larly for the loss of the consecration of churches. 

The loss of the consecration of a church due to the reasons provided 
in this canon does not entail the automatic loss of the dedication or bless
ing of the fixed altar or the movable altar if it is transferred to a different 
place ( c. 1238 § 2). 
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c. 1213 

1213 

Bk. IV. Pt. III. Sacred Places and Times LONGHITANO 

Potestates suas et munera auctoritas ecclesiastica in 
locis sacris libere exercet. 

Ecclesiastical authority freely exercises its power and functions in sacred 
places. 

SOURCES: cc. 1160, 1179 

CROSS REFERENCES: cc. 134, 381 

CO MME NTARY ------

Adolfo Longhitano 

Canon 1160 of the CJC/1917, which is where this norm comes from, 
had a very different meaning: in the preliminary canons the intention was 
to fix a general principle of the exemption of sacred places from civil ju
risdiction, to justify then the right of asylum formulated in c. 1179 for the 
churches. 

This privilege, which in previous centuries had provoked so many 
controversies both at a theological and at a practical level, 1 in 1917, al
though it had been reduced, was more of a historical memory than a right 
or a practice that the Church may have been able to invoke.2 The Reform 
Commission, aware of the radical change of mentality that had taken 
place while the CJC/1917 was in force, thought it appropriate to make cer
tain modifications: it eliminated the first part of the canon, in which the 
exemption of sacred places from civil jurisdiction was provided, and left 
practically unaltered the second one: "Auctoritatis ecclesiasticae est pro
priam potestatem regiminis in locis sacris lib ere exercere. "3 

This proposal met with plenty of obstacles in the consultation and 
discussion phase. It was brought to everyone's attention that the antici
pated norm was useless, since civil authorities no longer intended to ac
knowledge the "freedom" of exercise of the ecclesiastical jurisdiction in 
sacred places. Others, however, argued that it was necessary to vindicate 

1. Cf. F.L. FERRARIS, "lmmunitas ecclesiastica et ecclesiarum," in Prompta bibliotheca 
canonica, juridica, moralis, theologica, IV (Paris 1858), cols. 317-406; G. VISMARA, "Asilo 
(diritto di), Diritto intermedio," in Enciclopedia del Diritto, III (Milan 1958), pp. 198-203. 

2. Cf. L.R. MISSEREY, "Asile en Occident," in R. NAZ (Ed.), Dictionnaire de Droit 
canonique, I (Paris 1935), cols. 1089-1104; H. WAGNON, "Eglises," ibid., V, Paris 1953, cols. 
1 71-2 1 1 :  202-205; P. CIPROTTI, "Asilo (diritto di), Diritto canonico eds ecclesiastico," in 
Enciclopedia del Diritto, III (Milan 1958), pp. 203-204. 

3. Comm. 12 (1980), p. 332. 
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the Church's right to its own autonomy, and to its own freedom in sacred 
places regardless. An intermediate solution was finally accepted, which 
appears in the present canon, where there is no reference to the power of 
governance in isolation, but just to the "powers" of the Church.4 

This canon, taking into account the way in which it was formulated, 
changes our perspective completely. The free exercise of the powers and 
offices vindicated by the legislator cannot be interpreted in polemical op
position to civil jurisdiction or in reference to the right of asylum, which is 
no longer mentioned in the CIC, but only as the reinstatement of right that 
the Church intends to exercise in sacred places within the diverse context 
in which it now carries out its mission. 5 

The civil legislation of the different countries normally guarantees 
the proper religious authorities a minimum autonomy over sacred places, 
even though they can no longer acknowledge the right of asylum in the 
way that it was conceived in the Middle Ages within the general sover
eignty of the State. 

4. Cf. ibid. 
5. Cf. J.T. MARTIN DE AGAR, commentary on C. 1213, in Pamplona Com; T. RINC6N, 

"Disciplina can6nica del culto divino," in Manual de Derecho can6nico, 2nd ed. (Pamplona 
1991), p. 593. 
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1214 

Bk. IV. Pt. III. Sacred Places and Times 

CAPUT I 
De ecclesiis 

CHAPTER I 

Churches 

KRUKOWSKI 

Ecclesiae nomine intellegitur aedes sacra divino cultui 
destinata, ad quam fidelibus ius est adeundi ad divinum 
cultum praesertim publice exercendum. 

The term church means a sacred building intended for divine worship, to 
which the faithful have right of access for the exercise, especially the pub
lic exercise, of divine worship. 

SOURCES: c. 1161 

CROSS REFERENCES: 

COMME NTARY ------

Jozef Krukowski 

I. Definition of church 

The Latin name ecclesia was adopted in the first centuries of Chris
tianity. It initially ref erred to the community of the faithful and later to the 
place itself where they gathered to listen to the divine Word, to celebrate 
the Eucharist and to receive the sacraments. But this was not the only 
term used. Between the first and fourth centuries of the Christian age, a 
wide variety of proper nouns was used to distinguish this place from the 
pagan templum. These names were: domus Dei, domus orationis, domus 
Ecclesiae, ecclesia, martyrium, and basilica.1 During the following centu
ries, the use of the term ecclesia became widespread. 

1. C. MOHRMANN, "Les denominations de l'Eglise en tant qu'edifice en grec et en latin au 
cours des premiers siecles chretiens," in Revue des Sciences Religieuses 36 (1962), pp. 155-
174. 
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The real definition of church is provided in the present canon, which 
assigns the following essential elements to this concept: 

a) Sacred building 

The term building refers to a material construction of a stable char
acter, attached to the ground. Hence, it cannot ref er to a movable con
struction, such as a cart traveling overland, a ship moving over the sea, or 
a plane moving across the sky. 

The term sacred indicates that the construction is a visible sign of 
that spiritual reality: the mystery of the Church. In a more profound sense, 
the construction indicates divine revelation. The temple was already in 
the Old Testament the sign of the special presence of God among the cho
sen people. In the New Testament, this construction signifies the New 
Covenant between God and mankind performed by Christ (Jn 1:14; 2:21); 
it is the place where the faithful become the dwelling of the living God (1 
Cor 3:9-17; Eph 2: 19-22; 1 Pet. 2: 4-10), the place where the Father is 
adored in spirit and in truth. John Paul II teaches that a church is the visi
ble sign that helps humanity understand the truth that God lives in the 
community of his people, founded by Christ on earth. 2 

b) Assignment of that building to the exercise, especially the public 
exercise, of divine worship 

The assignment of this building to the majority of the faithful has an 
essential meaning. This element makes the church different from the ora
tory and the private chapel, which are reserved to specific groups of the 
faithful or to certain physical persons ( cc. 1223, 1226). 

2. Right of the faithful to access to this building to participate in 
acts, above all public acts, of divine worship 

This is a new element that was not emphasized in the definition of 
church provided by the CJC/1917, c. 1161. Only the function of providing 
access to the church for service to the faithful was stressed there. In the 
present canon, the subjective right of the Christian faithful to have access 
to this building is also stressed. This entails the realization of the funda
mental right of all Christian faithful to participate in the acts of divine 
worship. The faithful can exercise this right in accordance with the rite to 
which they belong (c. 214) and as long as they have full communion with 
the Church ( c. 205). As far as the authority of the Church is concerned, the 
correlative obligation to guarantee the faithful the exercise of this right 
prevails. The ecumenical bases of the Vatican Council II have brought 
along with them the moderation of the discipline concerning the access to 

2. JOHN PAUL II, Allocuzione in Costa d'Avorio, September 10, 1990, in AAS 83 (1991), 
p. 230. 
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Catholic churches of Christians belonging to separated Churches (OE 26-
28). According to the Ecumenical Directory, Christians belonging to sepa
rated Churches and communities can use Catholic churches for worship 
with the consent of the local ordinary, which can only be granted in case 
of necessity (DE/1993, 137). 

3. Classification of churches 

Regarding the rank assigned to the church by custom or by the 
proper ecclesiastical authority, and also regarding the effects that are de
rived from this rank, we can distinguish three different categories of 
churches: 

- Cathedral church. It is the center of liturgical and pastoral life of 
the diocese. The bishop solemnly takes possession of the diocese in it 
(c. 382 § §  3-4) and often presides at the celebration of the Eucharist 
( c. 389). We can distinguish the following types of cathedral churches: pa
triarchal, primatial, and metropolitan. The cathedral church is equivalent 
in law to the main church of an abbey, and the ones of the local prelature, 
the apostolic vicariate, and the apostolic. 

- Parish church. It is the center of liturgical and pastoral life of the 
parish and is the residence of the parish priest ( c. 533 § 1 ). 

- Rectorial church. This is where the office of the rector of the 
church resides, and where he performs the liturgical function ( c. 559). 

- Religious church, which belongs to a religious institute. 

- Church of a society of apostolic life. 

- Church of a personal prelature. 

- Collegiate church, in which the collegial chapter is erected. 

- Sanctuary, a church to which the faithful go on pilgrimage 
(c. 1230). 

- Basilica. This is a church that holds the title by virtue of an an
cient custom or concession of the Holy See. Special privileges are at
tached to this title. Basilicas can be major or minor. The following 
churches belong to the category of major basilicas, also known as patriar
chal: five churches in Rome (St. Peter in the Vatican, St. John Lateran, St. 
Mary Major, St. Paul Outside the Walls, St. Lawrence Outside the Walls) 
and two in Assisi (St. Francis and St. Mary of the Angels). 3 Minor basilicas 
are churches located outside of Rome to which the Roman Pontiff has 
granted this title due to the special role that they play in the life of the 

3. PAUL VI, mp Peculiare ius, February 8,1966, in AAS 58 (1966), pp. 119-122; mp 
Romanae Dioecesis, June 30, 1968, in AAS 60 (1968), pp. 377-381. 
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community of the faithful. The title of basilica indicates a closer bond be
tween the church and that of St. Peter in the Vatican. The nature and privi
leges of these basilicas are specified in the decrees of the Holy See. 4 

4. For the names of the current minor basilicas, cf. SCRit, Deer. Domus Dei, June 6, 1968, 
in AAS 60 (1968), pp. 536-539; CDWDS, Deer. Domus Dei, November 9, 1989, in AAS 81 
(1990), pp. 436-440. 
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1215 

Bk. IV. Pt. III. Sacred Places and Times KRUKOWSKI 

§ 1 .  Nulla ecclesia aedificetur sine expresso Episcopi 
dioecesani consensu scriptis dato. 

§ 2.  Episcopus dioecesanus consensum ne praebeat nisi, 
audito consilio presbyterali et vicinarum ecclesia
rum rectoribus, censeat novam ecclesiam bono ani
marum inservire posse , et  media ad ecclesiae 
aedificationem et ad cultum divinum necessaria non 
esse defutura. 

§ 3.  Etiam instituta religiosa, licet consensum consti
tuendae novae domus in dioecesi vel civitate ab 
Episcopo dioecesano rettulerint, antequam tamen 
ecclesiam in certo ac determinato loco aedificent, 
eiusdem licentiam obtinere debent. 

§ 1. No church is to be built without the express and written consent of 
the diocesan Bishop. 

§ 2. The diocesan Bishop is not to give his consent until he has consulted 
the council of priests and the rectors of neighbouring churches, and 
then decides that the new church can serve the good of souls and that 
the necessary means will be available to build the church and to pro
vide for divine worship. 

§ 3. Even though they have received the diocesan Bishop's consent to es
tablish a new house in a diocese or city, religious institutes must ob
tain the same Bishop's permission before they may build a church in a 
specific and determined place. 

SOURCES: § 1: c. 1162 § I ; SArt 544 
§ 2: c. 1162 §§  2 et 3; SArt 544 
§ 3: C. 1162 § 4 

CROSS REFERENCES: 

CO MME NTARY ------

Jozef Krukowski 

1. According to § 1, no church can be built without the consent of the 
diocesan bishop. This means that: 

a) The competence to authorize the construction of a new church is 
reserved to the diocesan bishop. The CJC/1917 reserved this competence 
to the local ordinary, but in strict reference to the diocesan bishop.1 The 

1. E. SZTAFROWSKI, Miejsca i czasy swiete (Warsaw 1982), pp. 34-37. 
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same competence is assigned to those who govern particular churches 
with powers equivalent in law to those of the diocesan bishop, in other 
words, apostolic vicars and prefects, apostolic administrators, abbots and 
local prelates (cc. 368, 370, 371, 381). Episcopal vicars and vicars general 
do not, however, have this competence, unless it has been assigned to 
them by the diocesan bishop. According to the norms of the CIC, diocesan 
administrators do not have this competence but can receive special facul
ties from the Holy See when the situation of a vacant see continues for an 
extended period of time. 

b) Whoever wants to build a new church, be it a physical or juridical 
person, must ask for the consent of the diocesan bishop in whose territory 
the church is to be built. 

2. The consent of the bishop for the construction of a new church 
must be explicitly manifested in writing (c. 1215 § 1). This very principle 
was adopted by the CJC/1917, c. 1161. The requirement of an explicit con
sent indicates that the tacit or implicit consent of the bishop for the con
struction of a church must be considered as nonexistent. Besides, it is 
required that the consent be granted in writing, so an oral consent would 
not be sufficient. The requirement that it be in writing is essential so that 
there can be evidence of it. To begin the construction of a new church 
without the consent of the bishop, expressed in these terms, is illegal. 

3. The diocesan bishop must perform a previous analysis regarding 
the existence of sufficient reasons. According to § 2, this analysis will con
sider the following elements: 

a) To establish whether a new church "can serve the good of souls; " 
in other words, whether the construction responds to the spiritual needs 
of the faithful, as is the case, for instance, when a church must be built in 
a new neighborhood to take care of the pastoral needs of the faithful who 
live in it. 

b) To make sure that there will be sufficient material means for the 
construction of the church, and to maintain in it the exercise of divine 
worship in the future. Paragraph 2 does not indicate the sources from 
which these material means must be obtained; they normally come from 
the offerings of the faithful for whom the church is built, but they can also 
come from other sources. We are particularly reminded here of the fund 
for the construction of churches that must be created in all dioceses 
(DPMB, 178 and 182). 

4. In order for this analysis of the existence of sufficient reasons to 
authorize the construction of a new church to be carried out, the bishop 
must gather all necessary information. In § 2, the bishop is required to ask 
for the opinion of the presbyteral council and of the rectors of the neigh
boring churches. The need to listen to the presbyteral council is a new re
quirement that was not present in the CJC/1917. The requirement to gather 
the opinion of the rectors of the neighboring churches, however, was al
ready present in c. 1162 § 3 of the CJC/1917. 
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It is particularly important that pastors of parishes be included in the 
group of the rectors of the neighboring churches to be consulted since 
their interests can be affected by the construction of a new church. The 
Code does not specify in what way these opinions should be issued, but it 
seems appropriate to suggest that, for the purpose of gathering evidence, 
they be issued in writing; forexample, the minutes of the presbyteral coun
cil or the protocol of the conversation of the bishop with the rector of a 
neighboring church. This requirement to gather these opinions is neces
sary for the validity of the consent of the bishop to the construction of the 
church. If the bishop does not listen to these reports, his decision is in
valid ( c. 127 § 2 ,  2°). The bishop is not required to act in agreement with 
the opinion expressed by the presbyteral council, or that of the rectors of 
the churches; he can decide differently if he has reasons that are stronger 
than those presented as a foundation of the opinions he has received. 

5. A religious institute, even if it has received the consent of the 
bishop for the founding of a house in the diocese or in the episcopal city, 
can only begin to build a church once it has obtained the authorization of 
the bishop to do so in a specific and definite place, according to what is 
provided in § 3. This emphasizes the requirement provided in c. 1162 § 4 of 
the CJC/1917. 

This norm can only be applied when the construction of a church is 
undertaken by a clerical religious institute, following c. 588 § 2. The con
sent of the bishop for the clerical, religious institute to build a new house, 
following the provisions of c. 611 § 3, already entails consent to build a 
new church. The reason for this is that one of the essential goals of a cler
ical institute is to exercise pastoral life. The consent of the bishop to build 
the house of a lay institute, however, does not entail the consent to build 
its own church, but only an oratory. 

It is typical here to make a distinction between the consent and the 
permission of the bishop for the construction of a new church by a clerical 
institute. The consent of the bishop for the foundation of a new house of a 
particular institute in the territory of the diocese involves the consent by 
the proper religious authority for the construction of that new house; this 
authority grants the right to build its own church in which the institute 
will carry out its pastoral activity. The institute, however, can only begin 
to build its own church, or to exercise the right to its own church once it 
has obtained the license to build it in a specific and definite place. In other 
words, a further administrative act of the bishop is necessary in the form 
of a permission regarding the location of the church. The bishop can deny 
the institute this permission due to pastoral reasons; for instance, if there 
is already a parish church in the vicinity of the place where the institute 
wants to build its own church. He cannot, however, deny the permission 
to build the church in a different place that is more appropriate from a 
pastoral point of view. 
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1216 

Tit. I .  Ch. I. Churches c. 1216 

In ecclesiarum aedificatione et refectione, adhibito peri
torum consilio, serventur principia et normae liturgiae et 
artis sacrae. 

In the building and restoration of churches the advice of experts is to be 
used, and the principles and norms of liturgy and of sacred art are to be 
observed. 

SOURCES: c. 1164 § 1; MD IV; SArt 542-546; SC 123-128; IOe 13c, 90-
99; EMys 24, 52-56; GIRM 253, 254, 256-280; HCW 6, 9, 10; 
RDCA ch. II, 3 

CROSS REFERENCES: 

C OMMENTARY 

Jozef Krukowski 

The individuals in charge of the construction or the restoration of 
churches must meet certain requirements related to liturgy and sacred art. 

1. They must obtain permission from the experts, who in this case 
should mainly be experts in matters of sacred art and liturgy. 

2. They must respect the criteria of liturgy and sacred art. This duty 
does not only concern diocesan bishops, but also rectors of churches and 
all those interested in the construction or restoration of a particular 
church. This norm is in part new; the CJC/1917 required the gathering of 
advice from experts and to follow the criteria "a traditione christiana re
ceptae et artis sacrae legis" (CJC/1917, c. 1164). The code currently gives 
priority to the duty of respecting the principles and norms of the liturgy. 
This entails an acceptance of the guidelines of the Vatican Council II ( cf. 
SC 122-129), established so that the artistic styles that were followed in 
the past for the construction of churches are taken into account, while at 
the same time continuing to have a receptive attitude toward modern art, 
in particular in the respect of local traditions and styles. 

In the new churches, it is necessary, above all, to respect liturgical 
norms and principles so that the church can be a house of prayer and 
faith. Bishops should constitute a commission for sacred art, liturgy, and 
sacred music in each diocese (SC 44-46). The guidelines of the Council 
have been specified by the instructions of the Holy See1 and of the bish
ops' conferences. 

1. Cf. IOe; EMys; GIRM (ed. typ. 1979), ch. V. 
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§ 1 .  Aedificatione rite peracta, nova ecclesia quam pri
mum dedicetur aut saltem benedicatur, sacrae litur
giae legibus servatis. 

§ 2 .  Sollemni ritu dedicentur ecclesiae, praesertim ca
thedrales et paroeciales. 

§ 1. As soon as possible after completion of the building the new church 
is to be dedicated or at least blessed, following the laws of the sacred 
liturgy. 

§ 2. Churches, especially cathedrals and parish churches, are to be dedi
cated by a solemn rite. 

SOURCES: § I: c. 1165 § §  1, 2 et 4, 1166, 1167; GIRM 255; RDCA ch. II, 
III et V 
§ 2: c. 1165 § 3; GIRM 255; RDCA ch. V, 1 

CROSS REFERENCES: 

COMME NTARY ------

Jozef Krukowski 

The designation of the church as a sacred place, in accordance with 
the desire of the ecclesiastical authority, is performed by means of a 
proper liturgical rite. This rite can take place in the form of a solemn dedi
cation or of a simple blessing. The ecclesiastical discipline concerning the 
need to adopt these rites has evolved considerably throughout time. In an
tiquity, dedication was always required; it was substituted in the Middle 
Ages by the blessing. The dedication of a church that was not built with 
stones or bricks was even forbidden.1 The CIC/1917 had already forbidden 
the dedication of a church built with wood, iron, or any other metal (CIC/ 
1917, c. 1165 § 4). These prohibitions have been abolished by the Code, 
which provides the following norms: 

1. All churches must be dedicated or blessed (§ 1). This means that 
both the dedication and the blessing produce the same essential effect, in 
other words, the bestowal of sacred character on the building. It can be 
implied, however, from the disposition of § 1 of the present canon that 
dedication is the ordinary form of the rite of setting aside a building for sa
cred functions, whereas the blessing is nothing more than an extraordi
nary form. 

1. T. ZIOLKOWSKI, The Consecration an Blessing of Churches (Washington 1943), pp. 5-20; 
J. BAKALARZ, "Miejsca i czasy swiete," in Kommentarz do Kodeksu Prawa Kanonicznego, III 
(Lublin 1986), pp. 389-390. 
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2. The Code especially prescribes that cathedral churches and parish 
churches be dedicated with a solemn rite (§ 2), while the rest of the 
churches (i.e., non-parochial churches) can be just blessed. A church that 
has already been blessed can then be dedicated, mainly when there are 
substantial architectural modifications, or if its juridical situation changes; 
for instance, when a non-parochial church becomes a parish church or a 
cathedral. 

3. Both the dedication and the blessing of a church must be per
formed according to the ceremony prescribed by the liturgical norms (§ 1). 
The ceremonial of the dedication and of the blessing of churches is pro
vided by the Apostolic See. 2 The Bishops' Conference can provide some 
modifications of the ceremony of dedication, which take into account the 
special needs of the different countries. The officiating bishop can also 
adapt these norms to the special needs. 3 

4. The whole church, once the construction has been finished, must 
be dedicated or blessed "as soon as possible" (§ 1). This obligation is a re
sult of the legislator's special interest in having the church ready to serve 
the purposes for which it has been built as soon as possible, as well as to 
avoid the use of the building assigned to serve as a church for profane pur
poses such as, theater plays. 

2. Ordo dedicationis Ecclesiae et Altaris (Typis polyglottis Vaticanis 1977), ch. 2. 
3. Ibid., ch. II, nos. 44-45. 

1817 



c. 1218 Bk. IV. Pt. III. Sacred Places and Times KRUKOWSKI 

1218 Unaquaeque ecclesia suum habeat titulum qui, peracta 
ecclesiae dedicatione, mutari nequit. 

Each church is to have its own title. Once the church has been dedicated 
this title cannot be changed. 

SOURCES: c. 1168; SCDW Normae, 19 mar. 1973 (AAS 65 [1973] 276-
279); RDCA ch. II, 4 

CROSS REFERENCES: 

COMME NTARY ------

J6zef Krukowski 

1. Every church must have its own title. This principle was already 
contained in the CIC/1917 (c. 1168), and the tradition of this norm can be 
traced back to antiquity. According to the liturgical norms in force, the tit
ulars of a church can be: the Blessed Trinity, a mystery of the life of Christ 
that is present in the liturgy, the Holy Spirit, the Virgin Mary, under a name 
already accepted in the liturgy, the Holy Angels, and the saints inscribed in 
the Roman Martyrology or in one of its appendices. 1 

The CIC/1917 forbade the dedication of a church to a blessed (bea
tus), unless the Holy See authorized it (CIC/1917, c. 1168 § 3). The Code 
does not include this prohibition, which has, however, remained in liturgi
cal law. 2 A blessed cannot be the titular of a church except by virtue of an 
authorization from the Holy See. 

According to practice, the diocesan bishop chooses the name of the 
title at the moment of the blessing of the cornerstone and confirms it at 
the moment of the dedication or blessing of the church. 

2. The title of the church cannot be changed after the dedication. The 
title of a church that has already been dedicated can only be changed if 
the Holy See authorizes it. The Code does not forbid the change of the title 
of a blessed church. Such a change can be made by the diocesan bishop. 

The saint or blessed to whom the church is dedicated or with whose 
title it is blessed, must be distinguished from the patron of the church, 
even if they are one and the same.3 The celebration of the anniversary of 
the dedication or blessing, as well as the feast of the patron of the church 
are regulated in the liturgical books. 

l. Ordo dedicationis Ecclesiae et Altaris (Typis polyglottis Vaticanis 1977), ch. 2, no. 30. 
2. Ibid., ch. II, no. 40. 
3. SCDW, Normae circa patronos constituendos et imagines B.M. Virginis coronandas, 

March 25, 1973, no. 2, in AAS 75 (1973), p. 276. 
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1219 In ecclesia legitime dedicata vel benedicta omnes actus 
cultus divini perfici possunt, salvis iuribus paroecialibus. 

All acts of divine worship may be carried out in a church which has been 
lawfully dedicated or blessed, without prejudice to parochial rights. 

SOURCES: c. 1171 

CROSS REFERENCES: 

COMMENTARY 

Jozef Krukowski 

1. All the acts of divine worship can be performed in a church that 
has been legitimately dedicated or blessed. This norm was already present 
in c. 1171 CJC/1917. 

It turns out that the norm is addressed to sacred ministers, who are 
the ones that, according to juridical principles, have the faculty of per
forming acts of divine worship. Acts of worship include the celebration of 
the liturgy (the Eucharist, the sacraments, sacramentals, the liturgy of the 
Word) and other sacred functions (spiritual exercises, catechesis, etc.). 
The diocesan bishop, among whose responsibilities is the leading of divine 
worship in the particular church, must make sure that the discipline re
garding worship and the teaching of the word of God is respected (LG 29; 
CD 15; c. 392 § 2) in all the churches, even in those of exempt religious 
members. 

2. The rights of the parish must be preserved in the exercise of the 
acts of divine worship. The scope of possibility of the exercise of acts of 
divine worship in non-parochial churches, consequently, is more limited 
than in parish churches. In the former, the liturgical functions that are re
served to the parish priest cannot be celebrated ( cf. c. 530). The functions 
reserved to the parish priest can be celebrated in non-parochial churches 
only with the consent or delegation of the parish priest or of the local ordi
nary (cc. 558-559); thus, the delegation of the parish priest is necessary 
for assisting the celebration of a Christian marriage. The reason for this 
limitation is the priority that parish churches are granted and the authority 
held by the parish priest over the clerics that perform pastoral and liturgi
cal functions in non-parochial churches. 
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§ 1 .  Curent omnes ad quos res pertinet, ut in ecclesiis 
ilia munditia ac decor serventur, quae domum Dei 
addeceant, et ab iisdem arceatur quidquid a sancti
tate loci absonum sit. 

§ 2.  Ad bona sacra et pretiosa tuenda ordinaria conser
vationis cura et opportuna securitatis media adhi
beantur. 

§ 1. Those responsible are to ensure that there is in churches such cleanli
ness and ornamentation as befits the house of God, and that anything 
which is discordant with the holiness of the place is excluded. 

§ 2. Ordinary concern for preservation and appropriate means of security 
are to be employed to safeguard sacred and precious goods. 

SOURCES: § 1: c. 1178; MD IV; SArt 542-546; SC 122, 124; PO 5; EMys 
24; GIRM 253; RDCA ch. II, 3 
§ 2: cc. 1182 § 1, 1184, 1186; SCCouncil Instr. In applica
tione, 25 iun. 1930 (AAS 22 [1930] 410-417); SC 126; SCCong 
Litt. circ., 11 apr. 1971 (AAS 63 [1971] 315-317) 

CROSS REFERENCES: 

C OMME NTARY ------

Jozef Krukowski 

1. "Those responsible" are obliged to make sure that churches main
tain the cleanliness and decorum appropriate to the house of God. The 
term those responsible should be interpreted as meaning that this obliga
tion applies most of all to the parish priests and rectors of churches, but 
also to other people who can be responsible for the maintenance of the 
cleanliness and decorum of churches. The object of this responsibility is 
not only the sacred building but also its interior, its furniture ( altar, pews, 
confessionals, and baptistery) and the liturgical ornaments and objects. 

2. At the same time, the legislator imposes on those subjects the obli
gation to make sure that no activity that may go contrary to the sanctity of 
a sacred place is performed. This prohibition refers to merely profane 
uses, such as theater plays or film screenings of an exclusively profane 
matter, political meetings, commercial exercises, etc. It is necessary to 
take into account here the disposition of extraordinary character provided 
by c. 827 § 4, which allows the church to sell only religious books and 
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magazines that have been published with the approval of the ecclesiastical 
authority. 

Using a church for acts that present an ecclesial interest does not go 
against the sacred character of the church, even if they are not related to 
cult, such as religious conferences or sacred music concerts. Particular 
law, however, should be respected. 1 

3. The same subjects mentioned above have to take care of the ordi
nary maintenance of the sacred and precious goods that are inside the 
church, as well as adopting the necessary security measures (§ 2). The ob
jects of this obligation are the sacred goods (the Eucharist, relics) and 
also sacred works of art. With this goal in mind, the best measures should 
be taken to preserve these objects, and the appropriate technical means 
should be used to protect them from theft, fires, vandalism, and profana
tions. Regarding this matter one should consult the opinion of experts and 
keep in mind the instructions provided by the authorities of the Church 
and of the State. 

We conclude by indicating that previous law, and also the C/C/1917 
( c. 1169) presented norms concerning the bells of the church. The current 
Code leaves this matter to particular law and to the liturgical books. 

1. S. BELLUCO, Luoghi e tempi sacri, in fl Diritto nel Mistero delta Chiesa, III (Rome 
1980), p. 392. 
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Ingressus in ecclesiam tempore sacrarum celebrationum 
sit liber et gratuitus. 

Entry to a church at the hours of sacred functions is to be open and free of 
charge. 

SOURCES: c. 1181 

CROSS REFERENCES: 

COMME NTARY ------

Jozef Krukowski 

1. Entry to a church during sacred functions must be "open." This is 
a new disposition, which was not present in the CIC/1917. It has been in
cluded in the Code as a consequence of the definition of church provided 
in c. 1214, in which the right of the faithful to enter a church to participate 
in the acts of divine worship is included as a new element. For this reason, 
an arbitrary limitation on the possibility of accss to the church for the 
faithful who wish to participate in acts of worship is prohibited. 

It is clear, however, that the rector of a church can forbid the en
trance into it by those individuals who behave in a way that is detrimental 
to the necessary atmosphere of piety during liturgical ceremonies; 1 for in
stance, tourists that are only interested in visiting the church because of 
its artistic value. For security reasons, the church must be closed during 
the hours when no liturgical or pastoral activities are taking place. On the 
other hand, in those churches where the Blessed Sacrament is reserved, 
the faithful must be granted access at certain times during the day other 
than those dedicated to liturgical activity, so that they can perform their 
personal acts of devotion ( c. 937). 

2. Entry to a church during the sacred functions must be "free of 
charge." This entails forbidding that access to the church be dependent on 
buying a ticket, a prohibition that was also present in c. 1191 of the CIC/ 
1917. 

Consequently, one must avoid any practices against this principle; 
thus, it is, for instance, forbidden to require any amount of money to oc
cupy a place in a pew during liturgical ceremonies. On the other hand, one 
can charge reasonable amounts of money that are assigned to the preser
vation of the altars and works of art to people visiting a church because of 
its artistic value, outside the time dedicated to sacred functions. 

1 .  T. PAWLUK, Prawo Kanoniczne wedlug Kodesku Jana Pawla II, II (Warsaw 1986), 
p. 467. 
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Tit. I .  Ch. I .  Churches c. 1222 

§ 1.  Si qua ecclesia nullo rnodo ad culturn divinurn adhi
beri queat et possibilitas non detur earn reficiendi, 
in usurn profanurn non sordidurn ab Episcopo dioece
sano redigi potest. 

§ 2. Ubi aliae graves causae suadeant ut aliqua ecclesia 
ad divinurn culturn arnplius non adhibe atur, earn 
Episcopus dioecesanus, audito consilio presbyterali, 
in usum profanum non sordidum redigere potest, de 
consensu eorurn qui iura in eadern sibi legitirne vin
dicent, et dummodo animarum bonum nullum inde 
detrirnenturn capiat. 

§ 1. If a church cannot in any way be used for divine worship and there is 
no possibility of its being restored, the diocesan Bishop may allow it 
to be used for some secular but not unbecoming purpose. 

§ 2. Where other grave reasons suggest that a particular church should no 
longer be used for divine worship, the diocesan Bishop may allow it 
to be used for a secular but not unbecoming purpose. Before doing 
so, he must consult the council of priests; he must also have the con
sent of those who could lawfully claim rights over that church, and be 
sure that the good of souls would not be harmed by the transfer. 

SOURCES: § 1: c. 1187 
§ 2: SCCong Litt. circ., 11 apr. 1971, 6 (AAS 63 [1971] 317) 

CROSS REFERENCES: 

C OMME NTARY 

Jozef Krukowski 

Ancient canon law provided a strict principle according to which, 
once a church had been dedicated to divine worship, it could no longer be 
assigned to any other human use (cf. VI Regula iuris 51). The CJC/1917 in
troduced a mitigation of this principle, granting local ordinaries the fac
ulty to assign the church to non-sordid profane uses, on the condition that 
the church was no longer suitable for dedication to divine worship, and its 
restoration was not possible (CJC/1917, c. 1187). The Code has substan
tially broadened the competence of diocesan bishops in this matter. 

According to the present canon, diocesan bishops can dictate a de
cree of closure of a church and of its reduction to a profane but not sordid 
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use, if certain requirements are met. Two situations have been defined re
garding the margin of discretion that the legislator grants bishops: 

1. Diocesan bishops can assign a church to a profane use as long as 
these conditions are met: 

a) That the church be in such a state that it can by no means be used 
for divine worship, for instance, because a considerable part of the build
ing has been destroyed (cf. c. 1212). 

b) That the building cannot be repaired by any means. For instance, 
when the amount of money necessary for its restoration is higher than the 
financial resources of a particular community of the faithful, and no other 
resources can be found. 

These conditions clearly must be met. In these cases the legislator 
does not provide that bishops have to obtain any person's or group's opin
ion or consent to make this decision; it is, however, clear that bishops 
must listen, to the extent that this is necessary, to the opinions of the ex
perts before issuing a decree. 

2. The diocesan bishop can reduce the church to a profane use also 
when "other grave circumstances" lead him to exclude the church from an 
ulterior use for divine worship. It could be the case, for instance, that a 
church not be in ruins, but that, due to a change of residence, the faithful 
no longer participate in the liturgical celebrations that take place in it. In 
these cases, bishops must fulfill certain requirements before making a de
cision : 

a) Listening to the opinion of the presbyteral council. 

b) Gathering the consent of the people that "legally hold rights" over 
the church, such as an association of faithful that owns it. 

c) Being certain that "the good of the souls would not be harmed" as 
a consequence of this decision 

The bishop's failure to meet these conditions results in the illegality 
of the act of reduction of the church to the profane use. In view of c. 127 
§ 2,1 °-2° , we can deduce that the bishop's failure to meet the above
mentioned requirements in a) and b) results in the invalidity of the act, 
and can also be a cause for granting compensation of damages to the per
son whose legitimate rights may have been damaged. On the other hand, 
the decision taken by the bishop once he has listened to the presbyteral 
council is valid, even if it is not in agreement with the opinion expressed 
by the council. 

Bishops, before issuing the decree of reduction of a church to a pro
fane use, must make sure that they act in a way that avoids creating con
flicts with the faithful that had until that moment enjoyed the right of 
access to that church, for instance, by suggesting to them a church that is 
closer to their residences. 
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A diocesan bishop's competence in these two possible situations is 
limited by the same clause: that the church not be assigned to a "sordid 
use ."  The danger that such an assignment involves is that a building, 
which was up to that moment a sacred place, may be used by its new 
owner for uses that are incompatible with the principles of morality and 
good manners. 

When a church that has been reduced to a profane use is sold, one 
must respect the norms regarding the disposal of the Church's patrimony 
(cc. 1291-1294). 
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CAPUT II 
De oratoriis et de sacellis privatis 

CHAPTER II 

Oratories and Private Chapels 

PENACOBA 

Oratorii nomine intellegitur locus divino cultui, in com
modum alicuius communitatis vel coetus fidelium eo con
venientium de licentia Ordinarii destinatus, ad quern 
etiam alii fideles de consensu Superioris competentis ac
cedere possunt. 

An oratory means a place which, by permission of the Ordinary, is set 
aside for divine worship, for the convenience of some community or 
group of the faithful who assemble there, to which however other mem
bers of the faithful may, with the consent of the competent Superior, have 
access. 

SOURCES: c. 1188; DPMB 90a, 180 

CROSS REFERENCES: 

1. Historical origin 

COMME NTARY ------

Ernesto Penacoba 

It seems that oratories originated when the first places of worship 
began to be substituted by churches and basilicas. After the peace of Con
stantine, it often happened that when a church of large dimensions was 
built, the earlier places of worship were attached as places of prayer.1 

1. Cf. J. PLAZAOLA, "Oratorio, " in Gran Enciclopedia Rialp (Madrid 1973). 
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It is also possible that oratories may have originated as places built 
expressly to honor the memory of the martyrs. In any case, Greek writers 
started distinguishing oratories from basilicas and churches in the fourth 
century. It is not easy to decide whether oratories were only used to pray 
and sing psalms, as St. Augustine recommended, or whether they were 
also used for liturgical celebrations of a group of people or a small com
munity. There are plenty of testimonies that say that oratories solius ora
tionis gratia were always allowed to the faithful, and that the number of 
them multiplied as they were built in houses, palaces, and castles during 
the Middle Ages. In the ninth century, however, some bishops warned that 
they reserved for themselves the right to grant the faculty to celebrate 
Mass in private chapels; from the Council of Trent onwards, this became 
the exclusive right of the Roman Pontiff. Authority began very soon to in
tervene, providing norms and laws concerning the different places as
signed for worship. Thus, for instance, in the Council of Laodicea ( a. 320), 
a restriction of worship in private houses was provided to avoid the prolif
eration of heretical and schismatic sects, although very soon, in the sixth 
century, the legality of private oratories solius orationis gratia and the 
bishop's right to allow its existence were already acknowledged. 2 

In the centuries since the Council of Trent, we can find authors that 
dealt specifically with the subject of oratories and distinctions between 
them began to be made, such as that between public and private orato
ries.3 

The CIC/1917, title X of book III, dedicates cc. 1188-1196 to orato
ries. In view of previous legislation, it sanctioned the distinction-in force 
until the promulgation of the current Code-between public, semi-public, 
and private oratories. Presently, the CIC in book IV ("The Sanctifying of
fice of the Church") dedicates cc. 1223-1229 to this subject. 

When the works of the Commission constituted for the elaboration 
of a new Code began, the coetus consultorum in charge of preparing the 
schema "de locis et temporibus sacris" provided a series of revision crite
ria that are, in synthesis: a) to eliminate everything that is strictly liturgi
cal, because it was seen to be preferable due to the particularities that can 
arise, and because these norms were already present in the new liturgical 
regulations that were a result of the liturgical reform; b) to suppress those 
norms that give excessively minute or trivial details; c) to take into ac
count all the changes that the Holy See had introduced in the Church's 
general legislation: d) and finally, to work in accordance with the norms 
and decrees issued by the Vatican Council II ,  specially where the 

2. Cf. H. LECLRECQ, "Oratoire," in Dictionnaire d'Archeologie Chretienne et de Liturgie 
(Paris 1936). 

3. Cf. P. HUIZING, "De auctoritate Ordinarii Loci relate ad rectores ecclesiarum non 
paroecialium et oratorium," in Periodica de re morali, canonica, liturgica 44 (1955), 
pp. 175-195. 
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ecumenical spirit is concerned. 4 With these criteria, the matter is consid
erably reduced in comparison with the CJC/1917. 5 

Thus, in the Code, anything regarding licenses, functions that can be 
performed in oratories, powers of the local ordinaries, of the Holy See, 
dispensations, etc., which were created to discipline and regulate the lit
urgy, with all the variations that circumstances and places require, are 
greatly simplified. The disappearance of the distinction between public 
and semi-public oratories is particularly relevant, and private oratories are 
called private chapels. This decision seems to have been definitely influ
enced by the same "crisis" of the notion of church that was present in the 
CJC/1917, since the Code itself (c. 1191) explicitly says that public orato
ries are "eodem iure quo ecclesiae, "  and no distinction is made between 
these oratories and churches "quae tantummodo e fine originario erectio
nis aedium desumitur. "6 On the other hand, although the distinction be
tween public and private oratories is very old, the concept of semi-public 
oratory dates back only to the end of the last century. 

2. Notion of oratory 

An oratory is, then, a place assigned for divine worship, which, un
like churches, is not primarily built for the use of all the faithful, but for 
the benefit of a community or a group of the faithful. 

Canon 1223 defines oratories in terms that are similar to the way in 
which it defines churches: as places assigned to divine worship. The right 
to assign certain places for prayer and other practices of personal piety on 
behalf of the faithful is recognized from antiquity. This is why, when defin
ing oratories as well as chapels, as places assigned for divine worship, this 
is done in the precise sense provided by c. 834. In other words, they are 
assigned for worship that is offered in the name of the Church and by peo
ple who are legitimately designated. This is precisely what motivated the 
intervention of the authority. We are dealing here with oratories in a pre
cise sense, and not in a general sense; nothing prevents a faithful person 
from dedicating a place to private prayer. On the other hand, although ora
tories are defined as "locus" as opposed to the church, which is defined as 
an "aedes" (building), this distinction seems irrelevant from a juridical 
point of view, even though it suggests a material distinction that may ref er 
to their provisional nature and stability. Stability is a requirement pro
vided in the Rite of Dedication of a Church and an Altar, III, 1 - 2  ( also in 
the Ceremoniale Episcoporum, 864-865). 

4. Cf. Comm. 4 (1972), pp. 160-161. 
5. J. MANZANARES, "In schema de locis et temporibus sacris deque cultu divino 

animadversiones et vota," in Periodica de re morali, canonica, liturgica 68 (1979), p. 140. 
6. Comm. 4 (1972), p. 161 
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What characterizes oratories in the first place is that access is re
stricted ( celebrations of worship in churches are by right open to all and 
entry must be open and free of charge, even though this right can be lim
ited outside of the celebrations). The use of oratories is restricted to the 
beneficiaries and other people with the consent of the competent supe
rior. 

The law also indicates that oratories are built for the benefit of a 
community or group of the faithful; this is said without a technical specifi
cation of "alicuius communitatis vel coetus fidelium." We are dealing with 
terms that are similar to those used by the CIC/1917: "alicuius collegii aut 
etiam privatorum." Evidently, the disjunctive aut implies a greater con
trast than vel; perhaps this is why the commentators used to distinguish 
two types of public oratories: one that was similar to semi-public oratories 
and another one that was similar to private ones, according to whether the 
oratory was assigned for the use of a collegio or of private individuals. 
There was, consequently, no other criterion to differentiate public orato
ries from the rest other than free access by the faithful during liturgical 
ceremonies, thus creating a new confusion between the concept of church 
and that of public oratory. The CIC clarifies and simplifies the issue. On 
the one hand, the use of the vel suggests that there is no relevant distinc
tion-there do not exist two "types" of oratories-according to the use 
that is given to the oratory, in other words, for the use of a community or a 
group of faithful. On the other hand, access to the oratory is in any case 
restricted, which avoids confusion with the concept of church. 

As far as the terms communitatis and coetus jidelium are con
cerned, the lack of a greater determination indicates that we are not neces
sarily dealing with a moral person strictly speaking, and that it is sufficient 
for the individuals to be delimited by some common characteristic or activ
ity; hence, it could be a religious community, as c. 608 prescribes, or a com
munity of people that can be delimited by the fact that they all belong to a 
civil or religious association, or live in the same place for a period of time, 
or participate in a formative activity, etc. The entry of other individuals is 
left to the judgment of the competent superior. The broad scope of the 
norm allows for the increasingly diverse pastoral realities that the evange
lizing task of the Church must face and that require special attention. 
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§ 1 . Ordinarius licentiam ad constituendum oratorium 
requisitam ne concedat, nisi prius per se vel per 
alium locum ad oratorium destinatum visitaverit et 
decenter instructum reppererit. 

§ 2. Data autem licentia, oratorium ad usus profanos 
converti nequit sine eiusdem Ordinarii auctoritate. 

§ l. The Ordinary is not to give the permission required for setting up an 
oratory unless he has first, personally or through another, visited the 
place destined for the oratory and found it to be becomingly ar
ranged. 

§ 2. Once this permission has been given, the oratory cannot be converted 
to a secular usage without the authority of the same Ordinary. 

SOURCES: § 1: c. 1192 §§ 1 et 2; DPMB 180 
§ 2: C. 1192 § 3 

CROSS REFERENCES: 

COMME NTARY ------

Ernesto Penacoba 

l. Preliminary clarifications 

The permission is not a privilege, since the community or group of 
the faithful requests something that is already determined by common law, 
something that does not go contra vel praeter ius commune, which is what 
characterizes a privilege. Although permissions are considered as oral con
cessions, 1 they are rank equal to rescripts, so they can be also considered 
as administrative acts ( cf. c. 59 § 2). These permissions are frequently 
granted in the form of a rescript when they are requested in writing. 

The law regarding administrative silence ( c. 57) can be applied to 
this kind of permission, as it is the case with other administrative acts. 
The legislation regarding recourse ( cc. 1732-1739) can also be applied. 

2. Regarding the concept of the ordinary 

From the beginning ( c. 1223), the ordinary's permission is presented 
as a requirement for the establishment of an oratory. According to the 

1 .  Cf. E .  LABANDEIRA, in Manual de Derecho Canonico, 2nd ed. (Pamplona 1991), pp. 330-
331. 
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criterion provided by c. 134 § 1, an ordinary, when no other adjective is 
added, is that person that has ordinary, executive power over the commu
nity or group that builds the oratory. Besides the supreme authority, the 
diocesan bishop, and those who are equivalent in their own jurisdiction, 
the personal prelate (cf. c. 295 § 1), as well as the vicar general and the 
episcopal vicar, perform executive functions of leadership status. The su
periors of religious institutes of pontifical right are also considered to be 
ordinaries. Accordingly, once the rights and duties of the local ordinary 
have been preserved (i.e., those that refer to the discipline of the sacra
ments), only the permission of the ordinary who has ordinary, executive 
power over the community or group that establishes the oratory is re
quired. It has even been debated whether a religious house needs previous 
permission from the local ordinary for the establishment of the mandatory 
oratory, as c. 608 indicates. 2 This question can only be answered nega
tively, since ubi obligatio, ibi ius. Perhaps this is why cc. 1223 and 1224 
do not talk about the local ordinary, but only the ordinary.3 

To be more specific, c. 1224 itemizes the requirements and effects of 
the ordinary's permission. It requires, first of all, a visit per se vel per 
alium to the place for which the permission is requested prior to granting 
it. This precept is related both to the duty of making sure that liturgical 
laws are respected, as already provided for in c. 1216, and to ensure the 
protection and veneration that the house of God deserves ( cf. c. 1220). In 
other words, the ordinary is responsible for judging the suitability of the 
chosen place and the dignity of its installation. We should remember that 
the Vatican Council II entrusted ordinaries with attentively guarding sa
cred places so that they are "suitable for the celebration of liturgical ser
vices and for the active participation of the faithful" (SC 124).4 This does 
not seem to refer to the necessary value judgement in the case of churches 
( c. 1215, § 2) regarding their usefulness for the good of the faithful, means 
to support worship, etc., which are taken for granted in this case. 

3. Effects of the permission 

Paragraph 2 specifies in negative terms the effects of this permis
sion; besides making the construction of the oratory possible, the permis
sion implies that the oratory cannot be utilized for profane uses without 
the authorization of the same ordinary. This does not mean that the ora
tory becomes a sacred place, nor that this place becomes an ecclesiastical 
good. An oratory becomes a sacred place once it is blessed (cf. c. 1229). 

2. Cf. J.B. BEYER S.I., "De novo iure circa vitae consecratae instituta et eorum sodales 
quaesite et dubia solvenda," in Periodica de re morali, canonica, liturgica 73 (1984), p. 446. 

3. On the distinction between the ordinary and the local ordinary, cf. J.I. ARRIETA, in 
Manual de Derecho Canonico, 2nd ed. (Pamplona 1991), pp. 139-141. 

4. GIRM, 253 emphasizes that sacred buildings "should be truly worthy and beautiful 
signs and symbols of heavenly realities." 
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And, it will only be an ecclesiastical good if it belongs to a public, juridical 
person in the Church (cf. c. 1258 § 1), since the ecclesiastical nature of a 
good is determined in relation to its proprietor. Nevertheless, in some 
ways, assignment to worship by means of the permission of the ordinary 
limits the rights of the private, juridical individuals who may be the propri
etors of an oratory. 
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1225 In oratoriis legitime constitutis omnes celebrationes sa
crae peragi possunt, nisi quae iure aut Ordinarii loci 
praescripto excipiantur, aut obstent normae liturgicae. 

All sacred celebrations may take place in a lawfully constituted oratory, 
apart from those which are excluded by the law, by a provision of the local 
Ordinary, or by liturgical norms. 

SOURCES: cc. 1191, 1193 

CROSS REFERENCES: 

C OMMENTARY 

Ernesto Peiiacoba 

l. Worship and liturgical laws 

Divine worship, any liturgical celebration, and especially the cele
bration of the Eucharist, are actions of Christ and of the whole Church, 
and they accordingly have a public and communal character, even if they 
are performed without the assistance and active participation of the faith
ful. This public character constitutes the ratio legis on which the neces
sary regulation by the authority is based not only for celebrations and 
liturgical books, but for places assigned to worship even if they are as
signed to a specific group of faithful, as in the case of oratories, or to sin
gular people as in the case of private chapels. 

2. General prescriptions 

Oratories are ranked equal with churches insofar as worship is con
cerned (this used to be the case just with public oratories), but they differ 
in the possibility of restricted use, since they are assigned to a specific 
coetus fidelium. It is important to note that the canons devoted to the dis
cipline of the sacraments refer to the proper place of the celebration, ar
guing that it is the church aut oratorium (cc. 857-859, 932-964, 1011, 
1118, 1179). 

Hence, sacred celebrations can be held in all oratories legitimately 
constituted, within the limits provided by the law. Canon 1225 limits these 
possibilities: "all sacred celebrations may take place in a lawfully consti
tuted oratory, apart from those which are excluded by the law, by a provi
sion of the local Ordinary, or by liturgical norms." 
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During the process of writing the CIC, some authors suggested that 
it would be convenient to add a more specific regulation, even though it 
would go against some of the principles that informed the reform of the 
CIC; in other words, even though this would entail going into strictly litur
gical or detail-oriented matters. More specifically, one author considered 
that the possibility of celebrating sacred actions in oratories should not be 
left ad nutum sacerdotis, without at least incorporating into the norm the 
local ordinary's opinion regarding the existence of pastoral reasons or the 
opinion of his delegates. 1 In order to avoid possible abuses, the norm of 
c. 1225 is clear enough and provides certain limits: "nisi quae iure aut Or
dinarii loci praescripto excipiantur, aut obstent normae liturgicae." It is 
important to mention that in the corresponding meeting of consultors, 
they added to the old formulation ("nisi obstent ... aut Ordinarius aliqua 
exceperit") the particle legitime ("aliqua legitime exceperit") as if to un
derline the non-arbitrary character of the possible prescription of the ordi
nary. Nothing is said about the parish rights, as in the case of churches 
(c. 1219), although it could happen, since the law, on referring to the place 
of celebration of the sacraments, tends to use the same expression: in the 
church, aut oratorium. 2 

It has been debated for some time whether oratories are places 
where the Sunday precept is satisfied, or even whether Sunday Masses 
should be forbidden in some churches or oratories to promote the so 
called "parish Mass. "3 Nowadays, no one doubts the right of the faithful to 
fulfill the Sunday precept by attending Mass on Sundays in any church or 
oratory, and even in exceptional circumstances in some other proper 
place (cf. GIRM, 20). 

Logically, the authority of the Church continues to warn against the 
abuses and "exclusivisms" that are always deplorable and contrary to the 
profound meaning of the celebration of the Eucharist.4 Hence, the com
munity or group of faithful for whose advantage the oratory is con
structed, can perform in it all the ceremonies that the liturgy allows, 
taking into account the exceptions provided. Regarding the rest of the 
faithful that are allowed to enter the oratory with the consent of the supe
rior, the norms for worship issued by the diocesan bishop should be ob
served whenever their attendance to the acts of worship celebrated in the 
oratory is not merely sporadic. 

1. Cf. J. MANZANARES, "In schema de locis et temporibus sacris deque cultu divino 
animadversiones et vota," in Periodica de re morali, canonica, liturgica 68 (1979), p. 155. 

2. Cf., e.g., cc. 857-859 regarding the place for baptisms; cc. 932-964 dedicated to the 
Eucharist; and cc. 1011, 1 118, 1179 for the other sacraments. 

3. Cf. P HUIZING, "De auctoritate Ordinarii Loci relate ad rectores ecclesiarum non 
paroecialium et oratorium, "  in Periodica de re morali, canonica, liturgica 44 (1955) , 
pp.175-195. 

4. Cf. Notitiae 26 (1990), p. 145; cf. also CBS, "Instrucci6n pastoral sobre el sentido 
evangelizador del domingo y de las fiestas," in Notitiae 28 (1992), p. 607; DPMB, 85. 
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1226 

Tit. I. Ch. II. Oratories and Private Chapels cc. 1226-1228 

Nomine sacelli privati intellegitur locus divino cultui, in 
commodum unius vel plurium personarum physicarum, de 
licentia Ordinarii loci destinatus. 

The term private chapel means a place which, by permission of the local 
Ordinary, is set aside for divine worship, for the convenience of one or 
more individuals. 

SOURCES: cc. 1188 § 2,3° ; 1190; SCDS Instr. Quam plurimum, 1 oct. 
1949, 1-19 (AAS 41 [1949] 493-501) 

1227 Canon Episcopi sacellum privatum sibi constituere pos
sunt, quod iisdem iuribus ac oratorium gaudet. 

Bishops can set up for their own use a private chapel which enjoys the 
same rights as an oratory. 

SOURCES: C. 1189; PM II, 5 

1228 Firmo praescripto can. 1227, ad Missam aliasve sacras ce
lebrationes in aliquo sacello privato peragendas requiri
tur Ordinarii loci licentia. 

Without prejudice to the provision of can. 1227, the permission of the local 
Ordinary is required for Mass and other sacred celebrations to take place 
in any private chapel. 

SOURCES: cc. 1194, 119: 

CROSS REFERENCES: 

C OMMENTARY 

Ernesto Peiiacoba 

1. Notion of a private chapel 

As restricted places assigned to worship, the origin of chapels is en
tangled with that of oratories (see commentary on c. 1223). In the strictest 
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sense provided by c. 1226, the first private chapels were founded in the 
palaces of the emperors in Constantinople during the age of Constantine. 
The private chapels of some of the popes and some bishops are also fa
mous, such as the one of the Archbishop of Ravenna. Following the exam
ple of these great figures, the nobility soon began to construct private 
chapels too, thus facilitating for the Christians in their realms and do
mains the fulfillment of their religious duties. In many cases, with the 
passing of time, these chapels became rural parishes.1 

The term private chapel includes what used to be known as private 
oratories, on which there is an extensive bibliography due most of all to 
the inexhaustible casuistry that their existence has generated.2 Nowadays, 
all this complex legislation has been simplified. It was even suggested that 
the distinction between oratories and chapels be suppressed because it 
was considered to be a grammatical distinction. But the consultors de
cided to maintain this distinction, since even though these terms are con
ventional, they still have a solid, objective base.3 Private chapels are 
defined, as it is also the case with oratories, as a place assigned for divine 
worship. Consequently, they are assigned to divine worship in the precise 
sense provided by c. 834, even though this is for the benefit of specific in
dividuals. Indeed, their use is more restricted than that of the oratories, 
since they are constituted for the exclusive use of one or more physical 
persons somehow determined, whereas oratories are constructed for the 
benefit of an indeterminate number of the faithful, due to the fact that 
they belong to a group or community. Although the canon does not explic
itly say so, it is implied that other people can de facto enter chapels, as is 
the case with oratories. 

The permission of the ordinary is required for constructing a private 
chapel, in this case the local ordinary (cf. c. 134 § 2). Previously, the per
mission to construct private oratories belonged to the Sacred Congrega
tion for the Discipline of the Sacraments. The experts paid special 
attention to this aspect, in part due to the abuses regarding this matter 
that have periodically taken place throughout the years. 

The legislation has also been simplified where the permission of the 
ordinary is concerned in comparison with the CIC/1917. Both the granting 
of the permission for the construction of the chapel, and for the ability to 
celebrate the Holy Mass and other sacred functions are left up to the ordi
nary ( c. 1228). 

1. Cf. "Capilla," in Enciclopedia Universal Ilustrada, t. XI (Espasa, Barcelona), p. 482-
483. 

2. Cf. Razon y Fe 41-44 (1915--1916), for a lengthy study under the general title "Sobre 
oratorios y altar portatil" which gives interesting information on the historical development 
of this issue up to this century. 

3. Cf. Comm. 12 (1980), p. 339. 
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2. Private chapels of bishops 

The chapels that bishops and cardinals are allowed to have consti
tute a special case ( c. 1227). We know that the pope already had a private 
chapel in the fourth century in the Lateran palace. Bishops enjoyed the 
faculty of private chapels from a very early time. Nothing is said in the text 
about cardinals since they need to become bishops first (cf. c. 351 § 1). In 
the process of writing these canons, and probably aiming at simplifying 
them, it was proposed that these chapels "eodem iure quo oratoria regun
tur." The expression "sibi constituere possunt" was added to avoid an er
roneous interpretation, such as believing that bishops need the permission 
of ordinaries (c. 1223).4 

3. Liturgical prescriptions 

Unlike oratories (see commentary on c. 1225), the constitution of a 
chapel does not entail the right to celebrate public acts of worship in it. 
The Mass and other sacred celebrations that can take place in chapels 
must be authorized by the local ordinary. Logically, the permission to per
form these celebrations can be included in the permission for the con
struction of the chapel, granted separately in a general manner, or ad 
casum. It is assumed that this permission can be granted orally since 
nothing is specifically said about the method, although the general recom
mendation is to grant it in writing (regarding the preservation of the 
Blessed Sacrament in private chapels, cf. c. 934). 

4. Cf. Comm. 12 (1980), p. 340. 
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Oratoria et sacella privata benedici convenit secundum 
ritum in libris liturgicis praescriptum; debent autem esse 
divino tantum cultui reservata et ab omnibus domesticis 
usibus libera. 

It is appropriate that oratories and private chapels be blessed according to 
the rite prescribed in the liturgical books. They must, however, be re
served for divine worship only and be freed from all domestic use. 

SOURCES: c. 1196; RDCA ch. V, 1 

CROSS REFERENCES: 

COMME NTARY - - - - - -

Ernesto Penacoba 

l. Blessings of oratories and chapels 

Following the same tendency toward simplification and clarifica
tions, oratories and chapels, unlike churches, can only be blessed. 
Churches are dedicated or blessed. Each possibility depends on the stabil
ity of the building, as the Rite of Dedication of a Church and an Altar, II, 
1-2 suggests (also in the Ceremoniale Episcoporum, 864-865). The rea
son may be that churches are defined as buildings (aedes), and oratories 
and chapels as places (locus); it is evident that in the first case, a certain 
degree of stability is presupposed, whereas in the second case a less per
manent character is suggested. Previously, public oratories were able to 
be consecrated-dedicated, in current terminology-like churches. 

The blessing is what transforms an oratory or chapel into a sacred 
place. It is not the permission for its construction that provides oratories 
and chapels with this character, although, by virtue of the permission, 
they are already places assigned to divine worship. 

The norm indicates that it is appropriate that these places be blessed. 
This is how it avoids going into details, such as the conditions that they 
should meet to be blessed, that are characteristic of strictly liturgical laws, 
since there is a wide range of circumstances in which a permission can be 
granted for these places of worship. On the other hand, the term convenit 
seems to be informed by another norm ( c. 932) that requires that the Holy 
Mass be celebrated in a sacred place, unless, in a specific case, it is neces
sary to act differently. This is also to a certain extent a novelty, since the 
old c. 1196 did not allow for the blessing of domestic oratories. 
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2. Faculty for blessing oratories and chapels 

The principle provided in c. 1207 should be applied regarding the 
faculty to bless oratories and chapels. In other words, it is the competence 
of the ordinary within his jurisdiction. Accordingly, this faculty is enjoyed 
by those who govern with ordinary and proper power even if they do not 
have episcopal character. This is a faculty that can be delegated in a gen
eral manner on a presbyter, without a special mandate. 

3. Regarding "communicatio in sacris" in oratories and chapels 

Although both oratories and chapels are not sacred places by virtue 
of their construction, it seems reasonable to presume that, due to the fact 
that they are assigned for divine worship, they must comply with the gen
eral norms concerning communicatio in sacris (OE 26-28), and even 
more so if they are sacred places because they have been blessed. 

The CIC provides the general system of the communicatio in sacris 
in c. 844, regulating the participation in the liturgical cult or in the admin
istration of the sacraments, of people belonging to different Christian de
nominations that are not in full communion with the Catholic Church. 
Nothing is expressly said about the participation of non-Catholic ministers 
or the celebration of non-Catholic ceremonies in Catholic sacred places. 
But it is implied that when the conditions indicated in c. 844 are met, a 
non-Catholic Christian can participate depending on the case in certain 
ceremonies (i.e., the sacrament of penance or the Eucharist in the case of 
Eastern Rite non-Catholics) in sacred Catholic places. More explicit 
norms on this matter can be found in DE/1967, 61 and DE/1993, 122ff. 
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CAPUT III 
De sanctuariis 

CHAPTER III 
Shrines 

MARTIN DE AGAR 

Sanctuarii nomine intelleguntur ecclesia vel alius locus 
sacer ad quos, ob peculiarem pietatis causam, fideles fre
quentes, approbante Ordinario loci, peregrinantur. 

The term shrine means a church or other sacred place which, with the ap
proval of the local Ordinary, is by reason of special devotion frequented by 
the faithful as pilgrims. 

SOURCES: SCCouncil Deer. Inter publicas, 11 feb. 1936 (AAS 28 [1936] 
167-168); SCS Resp., 8 feb. 1956 

CROSS REFERENCES: cc. 1205, 1214 

COMME NTARY ------

Jose T. Martin de Agar 

Shrines constitute a reality in the life of the Church that has its ori
gins in popular piety, the specific, juridical treatment of which had been 
requested by some authors, most of all Italian ones. 1 

The five canons that are devoted to shrines are a novelty of the CJC2 
and constitute a principle of unitary regulation, a general, juridical frame
work within which factual and juridical cases will be able to be included. 

1. Cf., in addition to the various dictionaries, D. STAFFA, "De notione sanctuarii et de 
ipsius obligatione solvendi tributum pro seminario," in Apollinaris 49 (1976), pp. 251-258; 
G. FERROGLIO, "Note sulla definizione giuridica dei santuari," in Studi in onore di F Scaduto, 
I (Milan 1936), pp. 383-388. A.C. JEMOLO, "I Santuari," in Rivista di Diritto pubblico e della 
Pubblica Amministrazione 1913/11, pp. 494-533. 

2. Cf. Comm. 4 (1972), pp. 165-166; 12  (1980), p. 341; X. BROSSA, Regimenjuridico de las 
santuarios en el CIC (Rome 1996). 
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In the CIC, the places of worship are three: churches, oratories, and 
chapels; and this is so because shrines, in as much as they are places of 
worship, do not differ from any of these three, mainly from churches. The 
Code has not created a new kind of sacred place, but has intended to pro
vide a juridical channel to a reality that is as old and diverse as that of the 
innumerable places where pilgrims, for one reason or another, gather, 
whose specific pastoral care must be provided for. 

Indeed, if we compare the subject matter that the canons devoted to 
shrines deal with, we will soon notice that the interest of the legislator is 
very different in each case. Nothing is said about their construction or in
stallation, nor of the ceremonies that can be performed in them or the use 
that they should be given: in all these matters, they comply with the norms 
referring to churches or other places of worship (cf. cc. 1214-1229).3 What 
interests the legislator about shrines are other matters, as can be inf erred 
from the canons that follow. 

This canon provides a definition of shrine that, taking into account 
the limitations that any legal definition presents, intends to delimit juridi
cally the phenomenon of the shrines . This is a broad definition, all encom
passing, which at the same time indicates facts and conditions that should 
take place so that a place that is de jacto the destination of pilgrimages 
can be legally considered a shrine. 4 

First, it should be a sacred place, normally a church. It often happens 
that a shrines may have been a hermitage originally and then, as the num
ber of faithful that visited it increased, it has been expanded into a major 
church; but this is not the only possibility. In any case, what we are trying 
to say is that no matter what caused the pilgrimage of the faithful, a shrine 
is constituted by a church or a sacred place built there where pilgrims find 
spiritual aid, independently of whether there are other facilities associ
ated with it: museum, the house where a saint was born or lived, a hospi
tal, etc. As long as there is not a sacred place to worship and the pilgrims 
are spiritually taken care of, we cannot consider it to be a shrine properly 
speaking. 5 Logically, nothing can prevent pilgrims from visiting, for any 
pious cause, a church or an oratory that is not, juridically speaking, a 
shrine. 

The feature characteristic of shrines is that the faithful go to it in pil
grimage attracted by a specific object of piety. This is what distinguishes 
them from other places of worship. The reasons why the faithful go on 

3. Cf. P. CIPROTTI, "Santuari" in Enciclopedia Giuridica XXVII (Rome 1991), p. 1. 
4. Cf. Comm. 12 (1980), p. 342. For a brief history of this definition and how it differs 

from that proposed by Staffa ("De notione . . .  , "  cit., p .  256), cf. C.  ROSELL, "Santuarios y 
Basilicas en el Derecho can6nico vigente," in Efemerides Mexicana 6 (1988), pp . 157-170. 

5. In a different sense, M. PETRONCELLI, "La disciplina dei luoghi sacri e la nuova 
classificazione degli edifici di culto," in Vitam impendere vero. Studi in onore di Pio 
Ciprotti (Vatican City 1986), p. 265. 
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pilgrimages to shrines are very diverse: miracles, apparitions or relics 
that enjoy popular veneration, granting of indulgences, etc.: each shrine 
has its own reason, which explains the large number of pilgrims. 6 

The authorization of the local ordinary has a double meaning: on the 
one hand, it means that he considers the specific facts that caused the 
commencement of the pilgrimages and the construction of the shrine ( ex
traordinary phenomena, protagonists of these events, expressions of pi
ety, etc.) in accordance with the faith and the life of the Church; but, 
besides the ecclesiastical approval, it also means integrating shrines into 
canon law, taking factual reality to the specific juridical channel provided 
by the law of the Church, as can be inf erred from the following canons. 
From now on, shrines will be identified as such for juridical effects, most 
of all patrimonial. This puts an end to a legal loophole of the C/C/1917 that 
had resulted in problems, particularly in Italy where the absence of a ju
ridical definition made it difficult to apply article 27 of the Lateran Con
cordat (February 11,1929),7 still in force nowadays where the devolution 
of shrines in the Church is concerned.8 

But, the fact that the CIC has otherwise organized the subject of 
shrines in a broad and flexible manner does not mean that it intends to 
construct ex nova the juridical situation of these places of worship, nor 
that the juridical statute that they had when the Code came into force 
should be considered abrogated (foundational laws, title ownerships, priv
ileges, etc.): only those matters that are clearly incompatible with the cur
rent legislation should be considered as reformed by it, as is the case with 
any other subject, taking into account the general norms about acquired 
rights, usages, particular law, privileges, etc. 

Normally, shrines originate as acts of popular piety, but the approval 
of the ordinary grants legitimacy to this reality. 9 In any case, this canon 
does not require the approval to be expressed in any particular way; it 
could initially be done tacitly; it is even sufficient if the ordinary does not 
oppose it. This is also the case when a new usage is introduced, since, at 
least in many cases, this is exactly what is taking place: pilgrims who visit 
a place are attracted for a pious reason. The canons that follow describe 
the juridical configuration of shrines more specifically. 

6. For a brief history of the Spanish shrines, cf. ALDEA-MARiN Y VIVES, "Santuarios," in 
Diccionario de historia eclesiastica de Espana, IV (Madrid 1975), pp . 2205-2380. 

7. Cf. R. JACUZIO, Commento della nuova legislazione in materia ecclesiastica (Turin 
1932), pp . 141-145; P.G. CARON, "Le amministrazioni civili dei santuari e l'art. 27, ult. cpv., del 
Concordato lateranense, "  in Il Diritto Ecclesiastico 64 (1953/11), pp . 2 12-228; idem, 
"Santuario , "  in Novissimo Digesto Italiano XVI (Turin 1969), pp . 527-530; G. FELICIANI, 
"Santuario, "  in Enciclopedia del Diritto XLI (Varese 1989), pp . 300-302. 

8. Cf. Legge May 20, 1985, no . 222, art. 73; F. FINOCCHIARO, "Enti centrali della Chiesa 
cattolica," in Enciclopedia Giuridica XII (Rome 1988), p. 3; F. FELICIANI, "Santuario, "  cit., 
p . 302; P. CIPROTTI, "Santuari,"  cit. p. 2. 

9. Cf. Comm. 12 (1980), p. 342 . 
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1231 Ut sanctuarium dici possit nationale, accedere debet ap
probatio Episcoporum conferentiae; ut dici possit inter
nationale, requiritur approbatio Sanctae Sedis. 

For a shrine to be described as national, the approval of the Bishops' Con
ference is necessary. For it to be described as international, the approval 
of the Holy See is required. 

SOURCES: 

CROSS REFERENCES: cc. 312, 322, 1232 

COMMENTARY 

Jose T. Martin de Agar 

This canon provides a juridical classification of diocesan, national, 
and international shrines. The diocesan ones are not explicitly mentioned 
( c. 1232 does mention them), to convey the idea that all sanctuaries that 
are neither national nor international are diocesan ones, leaving no room 
in this classification for a fourth kind of sanctuary that does not belong to 
any of these categories.1 Therefore, the approval of the local ordinary to 
which c. 1230 refers is enough for the shrine to be ref erred to as diocesan. 
On the other hand, the approval of the Bishop's Conference and the Apos
tolic See will normally be explicit, since they will be granted in response 
to a request of the interested party, although one could imagine a different 
kind of situation. 

The CIC does not provide the criteria to be taken into account to de
termine the category of the shrines. In my opinion, we should mainly con
sider the origin of the pilgrims, in other words the ambit of spiritual 
influence of the shrine, particularly in the case of shrines that already 
exist and that intend to obtain the title of national or international shrine 
(which they may already enjoy). Normally shrines are initially diocesan; 
they can then reach higher categories as long as they attract pilgrims of a 
more remote origin. But a shrine can also be national or international 
from the beginning, for example, when it is built with donations from 
faithful individuals from all over the country, or from several nations. In 

1. In a previous draft mention was also made of parochial and regional shrines: 
cf. Comm. 4 (1972), pp. 165-166. Nevertheless, it is possible, as Feliciani affirms, that "a 
shrine can be called regional if it is declared by all bishops concerned" ("Santuario, "  in 
Enciclopedia del Diritto XLI (Varese 1989), p. 301). 
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any case, what is juridically relevant as far as the diocesan, national, and 
international titles are concerned is the approval that the corresponding 
ecclesiastical authority grants, since the canon does not demand that any 
other requirements be met. 

It is the responsibility of the title owners of the shrine to request its 
classification as diocesan, national, or international, alleging the reasons 
that back up their request. It does not seem possible that the authority can 
make this classification of his own accord without the consent of the title 
owner of the shrine, since it is clear that the canon refers to approval, 
which entails a request of the proprietors. On the other hand, the authority 
can cause the revocation of the approval after it is granted when there are 
enough reasons for it, for example if the influence of the shrine de
creases, or if it stops fulfilling the specific requirements by virtue of which 
it was granted the ability to call itself national or international. 

Regardless of the fact that the term diocesan, national, or interna
tional can be catalogued as a title, category or class, or otherwise, the im
portant thing is that the approval granted by the proper authority has 
certain juridical effects as it is implied in c. 1232. 2 

On the other hand, the local ordinary, the Bishop's Conference or the 
Holy See can grant the corresponding approval when certain requirements 
or conditions that permanently affect the juridical status of the sanctuary 
are met. It is precisely because the classification of a shrine has juridical 
consequences that the administrative act of its approval-or its refusal
can be appealed by those who consider themselves affected by it (title 
owner of the shrine, other ecclesiastical authorities, etc.). 

The necessary approval for a shrine to be called national is the 
competence of the bishops' conference. Some of them have legislated 
about the exercise of this competence. More specifically, the Chilean Con
ference has provided that the procedures to follow for the approval of a 
national shrine and its statutes should be the same ones needed for the ap
proval or establishment of national associations, and that the request 
should be made or approved by the bishop of the diocese where the shrine 
is located.3 The Ecuador Conference requires the shrine to be the destina
tion of pilgrimages for at least twenty-five years, during which time and up 
to the present moment the devout should have been taken care of appro
priately, being faithful to the doctrine and decorum in the liturgy. The Phil
ippine Conference provides different reasons that make it possible to 
approve the national status of a shrine. The Italian Conference has de
cided that its competences on the issue of shrines be exercised by the 

2. To the contrary, C. ROSELL, "Santuarios y Basilicas en el Derecho can6nico vigente," in 
Efemerides Mexicana 6 (1988), pp. 176-177. 

3. For the text of the provisions of the bishops' conferences to which we make reference, 
cf. J . MARTIN DE AGAR, Legislazione delle Conferenze Episcopali complementare al CIC 
(Milan 1990). 
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permanent commission based on the instruction handled by the presi
dency. The Bishops' Conference of Mexico has directly named the Basilica 
of Our Lady of Guadalupe in the Tepeyac national shrine and has estab
lished a commission to "carry out this nomination." 

The approval of the international status of a shrine is the responsi
bility of the Holy See, which exercises this competence through the Casti 
connubii (PB 97, 1°); no international shrine has been approved yet, al
though some may be considered de facto to be such: the congregation de
sires that the request be made through the bishops' conference and that it 
include the statutes ref erred to by the following canon. 
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§ 1 .  Ad approbanda statuta sanctuarii dioecesani, com
petens est Ordinarius loci; ad statuta sanctuarii 
nationalis, Episcoporum conferentia; ad statuta 
sanctuarii internationalis, sola Sancta Sedes. 

§ 2. In statutis determinentur praesertim finis, auctori
tas rectoris, dominium et administratio bonorum. 

§ l. The local Ordinary is competent to approve the statutes of a diocesan 
shrine; the Bishops' Conference, those of a national shrine; the Holy 
See alone, those of an international shrine. 

§ 2. The statutes of a shrine are to determine principally its purpose, the 
authority of the rector, and the ownership and administration of its 
property. 

SOURCES: SCCong Deer. Pompeiana Praelatura, 21 mar. 1942 (AAS 34 
[1942] 203-204); PAULUS PP. VI, Const. Laurentanae Almae, 
24 iun. 1965 (AAS 58 [1966] 265-268); SCR Resp., 18 iun. 
1966; PAULUS PP. VI, m. p. Inclita toto, 8 aug. 1969 (AAS 61 
[ 1969] 533-535) 

CROSS REFERENCES: cc. 94, 117, 1213, 1256, 1257 

COMME NTARY ------

Jose T. Martin de Agar 

The canon logically refers to the canonical statutes of the shrines, in 
other words, those aspects of their constitution and activity regulated and 
warded by the law _of the Church. Some of these aspects, particularly 
those related to temporary goods, can be governed by civil law, when the 
shrine is not and does not belong to an ecclesiastical juridical person; cer
tainly where worship and the pastoral is concerned, shrines are always 
subject to canonical discipline: these aspects can be deve loped norma
tively into a series of statutes. 

But the canon does not intrinsically provide that all shrines should 
have their own statutes; in fact, the proposal of one of the consultors of 
the revision Commission to request "obligatio pro omnibus sanctuariis ha
bendi propria statuta" was rejected.1 In any case, the interest of the legis
lator in clarifying and providing a specific channel to such an important 

1. Comm. 12 (1980), p. 343. To the contrary, M. PETRONCELLI, "La disciplina dei luoghi 
sacri e la nuova classificazione degli edifici di culto," in Vitam impendere vero. Studi in 
onore di Pio Ciprotti (Vatican City 1986), p. 266; H. REHINHARDT, "Geweihte Statten," in 
Handbuch des katholischen Kirchenrechts (Regensburg 1983), p. 651. 
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reality as that of the shrines implies that it would be convenient for them 
to have statutes, which would function as an instrument to safeguard the 
identity and mission of each one of them. 

What the canon does establish is who is the proper authority to ap
prove the statutes of a shrine , in the case that it has any: the local ordi
nary, if we are dealing with a diocesan shrine, the bishop's conference if it 
is a national one, and the Holy See if it is an international one ; in other 
words, the same authority that approves the denomination of the shrine 
according to c. 1231. 

Thus, when the ordinary, the bishop's conference , or the Holy See ap
proves that a shrine be called diocesan, national, or international, they are 
simultaneously taking upon themselves the administrative competence to 
approve the statutes in which the juridical system for each shrine is speci
fied within the framework of the general normative. 

The fact that a shrine may have statutes does not necessarily entail 
that it is constituted as a juridical person. Some shrines have a personal
ity, 2 and in this case they should have statutes according to c. 117; others 
may depend on a physical or juridical ( civil or canonical) person. In any 
case, the existence of statutes indicates the presence of a differentiated 
subject whose ability and autonomy will be determined by them.3 

The writing of the statutes is the responsibility of the subject who is 
the title owner of the shrine. One of the first draftings of this canon started 
with Ad condenda statuta ... ,4 but the Schema of 1980 (c. 1183) already 
uses the following phrasing: Ad approbanda statuta .. . , circumscribing the 
competence of the authority to approving or not approving the statutes 
with which they are presented. In any case , the requirement of the ap
proval implies a certain administrative dependence of the authority, which 
will be expressed in the statutes of the shrine. 

The approval of the statutes is an administrative act of control that 
intends to guarantee the obedience of the ecclesiastical discipline in the 
life and activity of the shrine. Whoever is responsible for granting this ap
proval may demand that certain requirements or conditions be met before 
doing so, in order to secure the respect of the law and to specify the rela
tionships between the shrine and the authority in the long run. But such 
requirements should not limit arbitrarily the legitimate autonomy of the 
shrine nor of its proprietors, nor subject it to unjust levying; and the act of 
approval does not mean that the shrine becomes a property of the diocese, 

2. Feliciani affim1s that in this case the shrine should be constituted as a public juridical 
non-collegial person in virtue of cc. 115 and 116 ("Santuario" in Enciclopedia del Diritto XLI 
(Varese 1989), p. 302). 

3. Petroncelli, on the contrary, is of the opinion that every shrine should have it own 
statutes, the approval of which automatically makes the shrine an ecclesiastical person, if it 
had not been so previously ("La disciplina dei luoghi. . . ," cit., p. 266). 

4. Schema canonum Libri IV de Ecclesiae munere sanctificandi Pars II (Typis 
polyglottis Vaticanis 1977), c. 26. 
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the bishops' conference, or the Holy See. In all, it seems that subjecting 
the shrine to the authority that approves it will generally be similar to that 
of the juridical person, either national or international, diocesan associa
tions, and more specifically that which is provided by the statutes. 

On the other hand, the diocesan bishop has the same rights and du
ties over the shrines located in his diocese, independent of whether they 
are national or international, that he has over the other places of worship 
and institutions that are and act within his jurisdiction, in as much as he is 
responsible for guaranteeing order and discipline, and for organizing wor
ship, the pastoral and the apostolate (cf., i.e., cc. 381 § 1, 386, 391, 392, 
394, 397). The national or international character of a shrine does not en
tail exemption from the local authority. This is not the case where privi
leges or exemptions granted to the shrine by someone that has the power 
to do so are concerned. 5 

The great variety of existing shrines will find in statutory law an ap
propriate channel of expression and safeguard. It should be taken into ac
count that a hermitage belonging to a family, or a rectoral, parish, or 
cathedral house, or one that is attached to a religious house, or that be
longs to a municipality, brotherhood, etc. can be called shrines. In view of 
all this, the content of the statutes will be equally varied and diverse. It 
should also be taken into account that shrines had in most cases a defined 
juridical situation even before the CIC, that cannot be considered to be 
extinguished as if everything should be constituted ex nova once the stat
utes are written. 6 Rather, the objective is to reflect this situation in them, 
clarifying whatever is necessary to clarify and perhaps specifying what the 
law requires from shrines, particularly where pastoral care of pilgrims and 
the matters referred to in § 2 of the canon are concerned: "its purpose, the 
authority of the rector, and the ownership and administration of its prop
erty." On these matters, the legislator desires that the clarity required for 
good order and juridical safety be present. 

As far as the purpose is concerned, we should say that the purpose 
of any shrine, in as much as it is a sacred place, is to promote worship, pi
ety, and the spiritual benefit of the faithful, and that the means for this are 
essentially the same: the liturgy, especially the celebration of the mass and 
of the other sacraments, and the preaching of the Gospel. This is why I 

5. E.g., the pontifical shrine (Loretto, Pompeii, Assisi, St. Anthony of Padua) which fall 
under the jurisdiction of the diocesan bishop but directed by a pontifical delegate ( cf. Pius 
XI, Ap. Const. Jam annus elapsus, June 13, 1933: AAS 25 ( 1933) , pp. 325-328; idem, 
Ap. Const. Lauretanae Basilicae, September 15, 1934: AAS 26 (1934), pp. 578-579; Pius XII, 
Deer. Pompeiana Praelatura, March 21 ,  1942: AAS 34 ( 1942), pp. 203-204; PAUL VI, 
Ap. Const. Lauretanae Almae, June 20, 1965: AAS 58 (1966), pp. 265-268; idem, m.p. Inclita 
toto, August 8, 1969: AAS 61 (1969), pp. 553-555. 

6. Feliciani observes that a shrine can become "already sufficiently disciplined in its 
activities by the norms of universal and particular law inasmuch as a church of a diocese, 
parish, religious institute, or other natural entity, ecclesiastical or not."("Santuario," cit., 
p. 301). 
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think that the intention here is to determine the peculiar motive of piety 
that attracts pilgrims, the ways in which such devotion can be promoted, 
and, through it, the worship and the edification of the faithful. This will 
also serve the purpose of safeguarding the identity and characteristics of 
each shrine.7 

As far as the rector is concerned, we think that the method of desig
nation and appointment, his faculties, and the bonds to which he is sub
ject in the different aspects of his office (toward the diocesan bishop, the 
title owners of the shrine, the parish priest, the religious superior, etc.) 
should be determined. Logically, this matter should be determined in the 
statutes taking into account the general and particular laws concerning 
the parish priests, rectors of churches, religious institutes, etc., depending 
on the kind of shrine. 

Concerning the property, the situations can also be very different. 
We could certainly distinguish between those cases where the shrine is a 
juridical person and those in which it is not, but as we all know, persons 
(physical or juridical) are not the only subjects of rights and duties; we 
have already seen that the fact that a shrine has its own statutes indicates 
that we are dealing with a specific and identifiable institution capable of 
juridical title ownerships. This is why it is convenient to determine clearly 
the patrimony of the shrine, distinguishing it from that of other institu
tions or subjects that may be related to it (parish, religious house, associa
tions of the faithful, etc.), and the ends to which the economical resources 
will be assigned should also be determined. 

Regarding the title ownership of the property, this corresponds to 
the shrine itself, either completely if it is a juridical person, or as patri
mony separated from the title owner of the shrine. The same can be said 
about its administration: it is initially the responsibility of the organs of 
the shrine, with more or less autonomy depending on the dependence or 
independence that it enjoys with respect to other subjects. This issues are 
precisely what the statutes should clearly determine. 

The properties of the shrine are ecclesiastical goods when the shrine 
is a public, ecclesiastical person, or when, not having its own legal status, it 
belongs to a public, ecclesiastical person. In this cases, the shrine should 
comply with the canons in book V. If the shrine has a private, canonical, 
legal status or it belongs to an individual within this category, its property 
is not ecclesiastical, and it should follow the statutes that comply with 
c. 1257 § 2, but the ecclesiastical authority has the duty and the right to 
watch them so that it is used appropriately for the purposes of the shrine. 

If the shrine is or belongs to a merely civil institution or to a physical 
person, its property is logically secular and should comply with civil law. 
In any case, since the shrine is a sacred place with cultic and religious 
purposes, the ecclesiastical authority is responsible for requiring the 

7. Cf. Comm. 12 (1980), p. 343. 
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fulfillment of the discipline concerning sacred places ( cf. c. 1213), to orga
nize the pastoral activity and to watch over the correct use of the offerings 
and alms. Otherwise, the ecclesiastical authority will not grant the ap
proval of c. 1230, not that of the statutes, and he could withdraw them 
"even publicly." 

In the same way that some bishops' conferences have provided pro
cedures or requirements for the designation of the national shrines, some 
bishops' conferences have provided procedures and requirements for the 
approval of the statutes. Thus, the Chilean Conference, besides indicating 
the procedure (see commentary on c. 1231), requires that "the statutes, 
besides providing the specifications indicated in c. 1232 § 2, should clearly 
say that the authority of the pastoral task of the shrine is that of local ordi
nary." The Ecuadorian Bishops' Conference will submit any statutes pre
sented to it to an ad hoc commission, and if the latter approves them, they 
will be submitted for approval to the general assembly. The Philippine 
Conference provides the requirements that national shrines should meet; 
these requirements are very similar to the ones that a church should meet 
to receive the title of minor basilica: dignity in the liturgy, schola can
torum, a sufficient number of priests, etc. 8 

8. Cf. SCRit, Deer. Domus Dei decorem, June 6, 1968: AAS 60 (1968) , pp. 536-539; EV 3/ 
456-460; Norms of the SCSCD, Ecclesia congruenti, August 15, 1975, in Notitiae 11 (1975), 
pp. 260-262; EV S1/572-584. 
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1233 Sanctuariis quaedam privilegia concedi poterunt, quoties 
locorum circumstantiae, peregrinantium frequentia et 
praesertim fidelium bonum id suadere videantur. 

Certain privileges may be granted to shrines when the local circum
stances, the number of pilgrims and especially the good of the faithful 
would seem to make this advisable. 

SOURCES: SCCouncil Facul., 8 feb. 1940; SCRit Reser., 9 feb. 1967 (AAS 
59 [1967] 181-182); SCCong Directorium quoad turismum, 
30 apr. 1969, II, B, d 

CROSS REFERENCES: cc. 76ff. 

C OMMENTARY 

Jose T. Martin de Agar 

The circumstances that surround the pastoral activity of the shrines 
are normally particular, and present a singular opportunity for the spiri
tual renewal of the pilgrims by participating in the liturgy, listening to 
preaching, and receiving the daily sacraments. In order to make the pasto
ral care of the pilgrims more efficient, and keeping in mind the welfare of 
the souls, it may be convenient to grant the shrines certain privileges. 
These can be of a liturgical character (i.e., the celebration of certain feasts 
and commemorations in a more solemn way, or the perpetual exposition 
of the Blessed Sacrament), the absolution of reserved sins, indulgences, 
pecuniary exemptions, etc. 

Although the canon refers to privileges, I think that in practice this 
could be concessions, dispensations, permissions, etc., granted to the 
shrine, the rector, or the priests who take care of it or who are just passing 
though, or to the pilgrims, according to the general norms that govern 
these kinds of acts and the matter to which they may refer. In the Schema 
of 1977 ( c. 25 § 2), the term exemptions was used rather than privileges. 

Many shrines enjoy several privileges and graces from a very early 
time; the statutes that are eventually written in accordance with c. 1232 
can also be used to confirm their interest, usefulness, or validity, to clear 
up doubts, avoid lawsuits, and clarify as much as possible this matter that 
is sometimes very complicated. 1 

1. Cf. Sentencia of the Signatura, c. Stickler, September 29, 1989, in Revista Espanola de 
Derecho Canonico 48 (1981), pp. 307-319. 
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The facts that can justify the granting of privileges to shrines are 
very diverse; some examples are geographical distances, the large gather
ings of pilgrims, the influence and relationship of the shrine to the life and 
history of a region, etc. In any case, the concession must respond above 
all to the good of the devout faithful, so that they may obtain the greatest 
good from their visit to these places of worship and prayer. 
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1234 § 1. In sanctuariis abundantius fidelibus suppeditentur 
media salutis, verbum Dei sedulo annuntiando, vitam 
liturgicam praesertim per Eucharistiae et paeniten
tiae celebrationem apte fovendo, necnon probatas 
pietatis popularis formas colendo. 

§ 2. Votiva artis popularis et pietatis documenta in sanc
tuariis aut locis adiacentibus spectabilia serventur 
atque secure custodiantur. 

§ l. At shrines the means of salvation are to be more abundantly made 
available to the faithful: by sedulous proclamation of the word of 
God, by suitable encouragement of liturgical life, especially by the 
celebration of the Eucharist and penance, and by the fostering of ap
proved forms of popular devotion. 

§ 2. In shrines or in places adjacent to them, votive offerings of popular 
art and devotion are to be displayed and carefully safeguarded. 

SOURCES: § 1: SCCouncil Deer. Inter publicas, 11 feb. 1936 (AAS 28 
[1936] 167-168); PAULUS PP VI, Const. Laurentanae Almae, 
24 iun. 1965 (AAS 58 [1966] 266); DPMB 90b, 180 
§ 2: SC 124; PAULUS PP. V I, Const. Laurentanae Almae, 
24 iun. 1965 (AAS 58 [1966] 266); SCCong Litt. circ., 11 apr. 
1971, 6 (AAS 63 [1971] 317) 

CROSS REFERENCES: cc. 213, 1292 § 2 

COMME NTARY 

Jose T. Martin de Agar 

The legislator wanted to underline the eminently pastoral purpose of 
shrines, although it would have been enough considering them places of 
worship. Apart from the other motives of interest (artistic, historical, 
etc.), the Church wants the faithful to find there an atmosphere and a pas
toral care that helps them to come closer to God and to improve their 
Christian life; this should be the main purpose of those to whom a shrine 
is entrusted. 

The life of a shrine must be structured around divine worship and 
prayer: celebration of the holy sacrifice, administration of the sacrament 
of penance, preaching, pious exercises and practices of popular piety that 
have been approved ( c. 839). 

Frequently dispensing the means of salvation to the faithful that 
gather constitutes, somehow, the most important duty of the shrine 
( cf. c. 213) and justifies the privileges which it can be granted. For this 
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reason, the order of cc. 1233 and 1234 could be inverted: the appropriate 
pastoral care of the pilgrims ( c. 1234) is the main reason for the conces
sions made to the shrine ( c. 1233). 

The duty of the shrines should be adjusted to the proper character of 
each shrine and to the needs of the pilgrims, such as linguistic differences, 
needs of a group, etc. Naturally, the means are the usual ones, those that 
the Lord entrusted to his Church: prayer, preaching, the sacraments. The 
special characteristic of shrines resides in the possibility of receiving 
them in the most beneficial way, so that they become a driving force of 
Christian life, aimed at subsisting beyond the life of everyone, and that the 
shrine be a source of spiritual irradiation and a reference point for other 
churches and communities of the faithful. 

Special attention will be paid to the dignity and splendor of liturgical 
celebrations, especially the Eucharist, and frequent and conscientious 
preaching. Since the pilgrimage always has a penitential character, the 
possibility of receiving the sacrament of penance should be made avail
able to the faithful by providing an abundance of confessors at suitable 
times; c. 961 warns us that the gathering of many pilgrims does not in it
self justify the granting of general absolution, so the moments of greater 
influx of pilgrims should be foreseen in order to avoid pilgrims missing the 
opportunity to confess and be personally absolved. 1 

Certain bishops' conferences, like the ones from Ecuador and the 
Philippines, have precisely subordinated the approval of the national sta
tus of a shrine to the care of worship, fidelity to the doctrine, and making 
the sacrament of penance available. 

The Holy See takes care of the duty of the shrines by means of the 
Pontifical Council of the Pastoral Care of Migrants and Itinerant Peo
ple, which on May 5, 1999 published the document "The Shrine-Memory, 
Presence and Prophecy of the Living God." (cf. PB 149-151).2 

Finally, c. 1234 provides that votive art be displayed where they can 
be seen by the pilgrims and that they be looked after properly, either in the 
church of the shrine, or in any other facility. These objects, although they 
are not necessarily precious, should not be thrown away because they are 
tokens of gratitude and a manifestation of popular art and piety. A permis
sion from the Holy See is required for their valid disposal ( c. 1292 § 2). 3 

1. Cf. Relatio complectens . . .  (Typis polyglottis Vaticanis 1981), p. 275. 
2. On the importance and pastoral role of shrines, cf. Enc. Redemptoris Mater, no. 28; 

SCSDW, Collectio missarum de beata Maria virgine, August 15, 1986, Praenotanda, nos. 
29-33, in Notitiae 22 (1986), pp. 907-925 (EV 10/764-768); idem, Orientamenti e proposte 
per la celebrazione dell'anno mariano, April 3, 1987, nos. 73-94, in Notitiae 23 (1987), 
pp. 342-396 (EV 10/1519-1550). 

3. Regarding security measures to protect precious goods, cf. Circular of the SCC Opera 
artis of April 11 ,  1971, in EV/4, 655-664. 
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1235 

Tit. I. Ch. IV. Altars 

CAPUT IV 
De altaribus 

CHAPTER IV 
Altars 

c. 1235 

§ 1. Altare, seu mensa super quam Sacrificium eucharis
ticum celebratur, fixum dicitur, si ita exstruatur ut 
cum pavimento cohaereat ideoque amoveri nequeat; 
mobile vero, si transferri possit. 

§ 2. Expedit in omni ecclesia altare fixum inesse; ceteris 
vero in locis, sacris celebrationibus destinatis, al
tare fixum vel mobile. 

§ l .  The altar or table on which the eucharistic Sacrifice is celebrated is 
termed fixed if it is so constructed that it is attached to the floor and 
therefore cannot be moved; it is termed movable, if it can be re
moved. 

§ 2. It is proper that in every church there should be a fixed altar. In other 
places which are intended for sacred celebrations, the altar may be 
either fixed or movable. 

SOURCES: § l: c. l l97 § l; EMys 24; GIRM 259-261, 264; RDCA ch. IV, 3, 6 
§ 2: c. 1 197 § 2; GIRM 262; RDCA ch. IV, 6 

CROSS REFERENCES: cc. 897, 899, 12 14, 1236, 1237 

COMME NTARY 

Rudolf Schunck 

l .  The CIC provides the norms concerning altars in cc. 1235 to 1239, 
a subject to which the CJC/1917 devoted cc. 1 197-1202. 

During the preparatory phase, the redactors of the Schema of 1977 
did not believe it was necessary to preserve the regulation concerning al
tars in "Sacred Places and Times," with the intention of leaving out of the 
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CIC what pertained to this matter. During the session of January 31, 1980 
session, however, when dealing with the possible gaps in the Schema of 
1977, the Commission for the revision of the CIC believed it was fitting to 
introduce certain provisions concerning altars so as not to leave its regula
tion only to the liturgical books. One of the consultants prepared a draft of 
five canons that was used as the bases of the Commission's work The 
content of the norms was mainly taken from the liturgical provisions that 
were in force at that time; more specifically, from the General Instruction 
of the Roman Missal and the Rite of Dedication of a Church and an Altar. 
In the session mentioned before, the Commission discussed the necessary 
modifications and decided what the definitive text of the canons should 
look like.1 

2. Canon 1235 is divided into two paragraphs; the first one repro
duces almost literally the no. 261 of the GIRM. In fact, the altar-a crucial 
element, which can be found in any religion and in the rites of all 
churches-is, in the Catholic Church, the place, the table on which the 
priest celebrates the eucharistic sacrifice. The previously mentioned draft 
that was used as the basis for the writing of this canon, referred to the 
"celebration of the Eucharist"; but in the session of January 31, 1980 the 
Commission decided to change the expression to the "celebration of the 
eucharistic Sacrifice." The priest renews on the altar the sacrifice of Jesus 
Christ's death in a bloodless manner. The altar is exclusively devoted to 
this end, since it is dedicated only to God. This is why it is forbidden to 
place on it images, pictures or relics of the saints for the veneration of the 
Christian people (cf. RDCA , IV, 10), or for the decoration of the altar 
(cf. GIRM, 268-270). The altar "is also the table of the Lord, to which 
God's people are called to participate in the Mass; it is also the center of 
actions of grace that takes place in the Eucharist" (cf. GIRM, 259). 

Apart from providing a definition of the altar, the canon distin
guishes two different kinds of altars: fixed or movable. The regulation of 
both altars differs from that provided by cc. 1197 § 1, 1 ° and 1198 § 2 of 
CIC/1917. The 1917 legislator stated that the fixed altar consisted of a 
stone table, in other words, the altar-table, which was fixed to the base of 
the altar (made of stone or brick) and also to the floor. The CIC, on the 
contrary, does not say anything about the base of the altar (cf. c. 1236 § 1); 
it does say, however, that the fixed altar should be attached to the floor so 
that, due to the way in which it is built, it cannot be moved. 

The concept of the movable altar no longer refers to the "movable 
altar stone or sacred stone" (cf. c. 1197 § 1, 2° CIC/1917), but the table
made of "any solid material which is suitable for liturgical use" ( c. 1236 
§ 2)-that is not fixed to the floor, which makes it possible to move it from 
one place to another. 

1. Cf. Comm. 12 (1980), pp. 381-383. 
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3. Paragraph 2 establishes that there should be a fixed altar in each 
church. The liturgical prescriptions of no. 261 of the GIRM add that the 
main altar must be unobstructed and should be placed in such a way that 
it becomes the center of the temple. We should also take into account that 
the RDCA says that "only one altar should be constructed in the new 
churches, so that the fact that there is only one assembly of the faithful in
dicates the existence of only one Savior, Jesus Christ, and only one 
Church" ( chap. IV, 7). This does not mean that there should not be other 
fixed or movable altars in other places dedicated to liturgical meetings 
(i.e., to the celebration of the eucharistic sacrifice during certain feasts or 
for small groups, or in the chapel where the Eucharist is reserved). The 
construction of altars that have a merely decorative purpose should be 
avoided ( cf. RDCA , IV, 7). Finally, the altar must be unobstructed, so that 
the priest can move around it to celebrate the eucharistic sacrifice or any 
other liturgical act facing the people ( cf. RDCA, IV, 8). 

We should emphasize what the GIRM provides regarding the altar 
stone or consecrated stone. In its no. 265, unlike the CJC/1917, it says that 
neither the fixed altar nor the movable one need to have an altar stone. 

(For legislation concerning the dedication or blessing, see the com
mentary on c. 12372). 

2. For the history of the altar, cf. J.A. ABAD IBANEZ-M. GARRIDO BONANO O.S.B., Iniciaci6n 
a la liturgia de la Iglesia (Madrid 1988), pp. 1 1 1-116. 
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§ 1 .  Iuxta traditum Ecclesiae morem mensa altaris ti.xi si 
lapidea, et quidem ex unico lapide naturali; attamen 
etiam alia material digna et solida, de iudicio Episco
porum conferentiae, adhiberi potest. Stipites vero 
seu basis ex qualibet materia confici possunt. 

§ 2.  Altare mobile ex qualibet material solida, usui litur
gico congruenti, exstrui potest. 

§ I. In accordance with the traditional practice of the Church, the table of 
a fixed altar is to be of stone, indeed of a single natural stone. How
ever, even some other worthy and solid material may be used, if the 
Bishops' Conference so judges. The support or the base can be made 
from any material. 

§ 2. A movable altar can be made of any solid material which is suitable 
for liturgical use. 

SOURCES: § I: c. l l98 §§  1-3; SCRit Resp., October 17, 1931; SCRit Ind., 
November 7, 1951;  GIRM 263; RDCA ch. IV, 9 
§ 2: GIRM 264; RDCA ch. VI, 2 

CROSS REFERENCES: c. 1235 

C OMME NTARY ------

Rudolf Schunck 

1 .  The absence of temples in the early Church where Christians 
could celebrate the different religious functions, and, especially, the eu
charistic sacrifice, prompted the common practice of using a wooden 
table-what we would nowadays call, using the Code's terminology, a 
movable altar-for the celebration of the Eucharist. 

The oldest fixed altar that we know comes from Syria and dates from 
the third century. We also know that in Rome, up to the fourth century, 
deacons used to bring the altars with them (their main part was made of 
wood) for the celebration of each mass. The Synod of Epaon (517 A.D.) 
decided that from that moment on, no altar would be dedicated unless it 
were made of stone; this provision resulted in the proliferation of these 
kinds of altars-fixed and of stone. And although there is evidence of al
tars made of precious metals in later centuries, the old tradition of build
ing them of stone, at least as far as the upper part is concerned, was 
preserved. 
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From the fourth century on, Christianity began to build its churches 
on the known graves of the martyrs as a way of expressing the great ven
eration and love that it felt for them. It often happened that, in such cases, 
the altar would be placed over the grave of a martyr. From this originated 
the belief that each altar should be built over the grave of a martyr, or at 
least a martyr's relic. 

Number 263 of the GIRM establishes that in accordance with "the 
traditional usage of the Church and [with] its meaning, the table of the 
fixed altar should be made of stone; specifically of natural stone." This ref
erence to the "meaning" aims to remind us that , in the Holy Scripture, 
Christ is also referred to as "rock" (cf., for instance, 1 Cor 10 :4; Rom 9:33) 
or as "stone" (Christ "corner stone, " cf., for instance, Mt 21: 42 and 
Acts 4:11). Thus, we can easily understand the reason that has supported 
the use of stone for the construction of altars for many centuries; the altar 
is the symbol of Christ, and he is the "rock," the "corner stone." 

2. According to the canon, the table of the fixed altar "is to be of 
stone, indeed of a single natural stone. However, even some other worthy 
and solid material may be used, if the Bishops' Conference so judges." 
Such a modification had already been provided before by the GIRM, 263, 
which literally says: "a different but appropriate, solid, and well crafted ma
terial can also be used." The Spanish Bishops' Conference has said that "ac
cording with the faculty acknowledged in c. 1236 § 1, the most preferred 
material for the table of the fixed altar is the natural stone; but natural 
wood can also be used, and even a concrete block when it is appropriately 
crafted."1 The Austrian Bishops' Conference also allows for the use of 
other materials such as wood, artificial stone, and metal. The Swiss Bish
ops' Conference resolved to delegate to the ordinary the faculty of accept
ing the use of any appropriate material other than natural stone.2 The 
German Bishops' Conference has not yet established any particular norms 
in this regard. 

The CIC, unlike its specifications about the table, does not deter
mine the material of which the columns or the base of the fixed altar 
should be made; "they can be made of any material, " according to the 
canon. Canon 1198 § 2 of the CJC/1917 did specify that "the sides or little 
columns on which the table rests should be made of stone." Now, as we 
have said, one is free to choose the material of which the plinth is made, 
which does not authorize us, according to the norm, to use unworthy or 
inappropriate materials. 

3. Movable altars were referred to in CJC/1917 (see commentary on 
c. 1235) as "movable altar stones" or sacred stone of one piece in which 
there should be enough room for the host and most of the chalice 

1. II gen. Deer. of norms complementary to the CIC , in BOCEE 6 (1985), p. 63. 
2. Cf. H. SCHMITZ-F. KALDE, Partikularnormen der deutschsprachigen Bischofskonfe

renzen (Metten 1990), p. 75 . 
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( cf. c. 1198 § 3). A reliquary was sometimes placed within these sacred 
stones, which are in some cases very small. The altar stones should have 
been consecrated (c. 1199 CIC/1917). 

The current regulation includes the norms of no. 264 of the GIRM. 
The movable altar can be made of any solid material that is appropriate 
for liturgical uses. The "diverse traditions and customs of people" should 
be taken into account according to this provision. We should also empha
size that movable altars are not fixed to the floor and relics can be placed 
at their base ( cf. ROCA , VI, 11 and 32). 

4. In accordance with the later liturgical regulations, the meaning of 
the altar as the table of the Lord, and its relationship to the relics of mar
tyrs and saints has been stated in a clearer manner. The altar is preserved 
for the offering of Jesus Christ; he is the head of the Church, and only he 
offers himself on the altar by means of the priests who act "in persona 
Christi." The saints and martyrs are his already glorified members in 
heaven, and if relics are kept of them, these should be found under the 
fixed altars. According to these principles, the rite of the blessing of the al
tars (ROCA , IV, 48), does not foresee the placement of relics in it, nor 
does it establish the blessing of the sacred stone, but provides that the 
whole table of the altar be blessed. 

1860 



SCHUNCK 

1237 

Tit. I .  Ch. IV. Altars c. 1237 

§ 1.  Altaria fixa dedicanda sunt, mobilia vero dedicanda 
ant benedicenda, iuxta ritus in liturgicis libris praes
criptos. 

§ 2 .  Antiqua traditio Martyrum aliorumve Sanctorum re
liquias sub altari fixo condendi servetur, iuxta nor
mas in libris liturgicis traditas. 

§ 1. Fixed altars are to be dedicated, movable ones either dedicated or 
blessed, according to the rites prescribed in the liturgical books. 

§ 2. The ancient tradition of placing relics of Martyrs or of other Saints 
beneath a fixed altar is to be retained, in accordance with the norms 
prescribed in the liturgical books. 

SOURCES: § 1: cc. 1197 § 1,1 ° et 2° ; 1199 § §  1-3; SCRit Ritus . . .  brevior 
consecrationis altaris immobilis . . .  , (AAS 12 [1920] 449); 
SCRit Ritus . . .  brevior in consecratione altarium . . .  (AAS 12 
[1920] 450-453); GIRM 265; RDCA ch. IV, 2; VI, 1 
§ 2: c. 1198 § 4; GIRM 266; RDCA ch. II, 5, 14; ch. IV, 5, 11; 
ch. VI, 3 

CROSS REFERENCES: cc. 1205, 1206, 1207, 1208, 1209, 1186, 1169, 
1190, 1235 

COMMENTARY ------

Rudolf Schunck 

1. The tenor of § 1 corresponds with what was already established in 
no. 265 of the IMGR: "Altars, both fixed and movable ones, are conse
crated according to the rite described in the liturgical books; movable 
altars, however, can simply be blessed." Indeed, the legislator has pre
scribed the dedication, in any case, for the fixed altar, and the dedication 
or blessing (both possibilities are licit) for movable altars. Thus, the Com
mission rejected the proposal of one of the consultors who asked that 
movable altars be only blessed, hence excluding the possibility of dedicat
ing them.1 

1. Cf. Comm. 12 (1980), pp. 381-382. 
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The dedication or blessing emphasizes the nature of the altar, its 
connection to God, since Jesus Christ himself is sacrificed on it. 

In accordance with c. 1206, the dedication of both the fixed and mov
able altar is the responsibility of the bishop and those that are equivalent 
in law to him. Canon 1206 allows, however, that "any bishop or, in excep
tional cases, a priest" can be deputed for a dedication to be carried out in 
the territory of the delegating bishop-the equivalent in law. 

The dedication of the altar takes place during the Holy Mass; and the 
center of the ceremony is constituted by: 

- the sprinkling with holy water of the altar not covered by altar 
cloths; 

- the placement of relics under the altar, if such be the case; 

- the unction of the table with chrism; 

- the burning of incense on the table; 

- and the placement of altar cloths on the altar. 

The blessing of the altar, on the contrary, is the responsibility of the 
ordinary, who can delegate it to another priest. The main parts of the 
blessing of the altar are the prayer of blessing, the sprinkling with holy 
water of the altar without altar cloths, and the placement of the altar 
cloths. This subject is meticulously regulated in chap. IV of the RDCA . 

2. There is a reference in § 2 to the ancient tradition of the Church of 
venerating the saints and of placing their relics under fixed altars. 

From the seventh century on, an increase of the number of side al
tars due to the increase of private masses and the worship of the saints 
can in fact be observed. It was even believed that each relic needed an 
altar and that each altar should have its relic. This is where the tradition of 
introducing relics in movable altar stones originated. 

The post-council liturgical reform emphasized the idea that the altar 
is a symbol of Christ, and that, consequently, it was reserved for the offer
ing of Christ himself. This led to certain modification related to how the 
relics should be placed in the altar. Initially, the GIRM, 66, accepted "the 
usage of burying the relics of the Saints in the altar that is going to be con
secrated or putting them under the altar, even if they are not Martyrs." 
Later, the RDCA, however, ordered that the relics should only be placed 
under the altar. The RDCA had also established the norms concerning this 
matter (see chapter IV, 11): 

- the relics must show, due to their size, that they are part of a 
human body; thus, those that are excessively small should be excluded; 

- it should be known for a fact that the relics are authentic ( cf. 
GIRM, 266); so that it is preferable to dedicate an altar without relics 
rather than doing it with relics of doubtful authenticity; 
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- the reliquary should not be placed on, nor inside the table of the 
altar, but under it, at its base, taking into account the shape of the altar. 

Finally, the canon states that the old usage2 of placing under the 
fixed altar (not the movable one) relics of martyrs or other saints should 
be observed, which should be done in accordance with the liturgical 
norms that we have presented before. 

2. Cf. SCSDW, Reply, IIl.1984, in Notitiae 20 (1984), pp. 192-193. 
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§ 1 .  Altare dedicationem vel benedictionem amittit ad 
normam can. 1212. 

§ 2 .  Per reductionem ecclesiae vel alius loci sacri ad usus 
profanos, altaria sive fixa sive mobilia non amittunt 
dedicationem vel benedictionem. 

§ 1. An altar loses its dedication or blessing in accordance with can. 1212. 

§ 2. Altars, whether fixed or movable, do not lose their dedication or 
blessing as a result of a church or other sacred place being made over 
to secular usage. 

SOURCES: § 1: c. 1200 § §  1-3 
§ 2: C. 1200 § 4 

CROSS REFERENCES: cc. 1169, 1212, 1235, 1237, 1367 

COMME NTARY ------

Rudolf Schunck 

1. Paragraph 1 of this canon deals with the execration or loss of the 
sacred character of altars, referring to the general regulations of c. 1212, 
that refers to the loss of the dedication or blessing of sacred places. Ac
cording to this last provision, the execration of a sacred places is put into 
effect due to: 

a) the destruction of most of it. The CIC does not include the norms 
of c. 1200 of the CIC/1917 that covered this case meticulously. Hence we 
have to define the meaning and range that should be attributed to the ex
pression "most of it." We think that we can say that most of an altar is de
stroyed when the table evidences a large fracture-enormiter was the 
word used by the canon we just referred to-or if a significant part of the 
table of the altar is lost or destroyed; in the case of a fixed altar, if the 
plinth is separated from the table, etc. These criteria, inspired by the pre
vious legislation, can be useful when trying to interpret what was meant 
by the "destruction of most of it [the altar]"; 

b) the permanent reduction de facto to secular uses. This kind of ex
ecration is new in the CIC, and is based on reasons of juridical security1 

applicable to cases of permanent desecration. The norm does not estab
lish the legitimacy of such acts, since it is a different canon, c. 1376, the 

1. Cf. Comm. 12 (1980), pp. 331-332. 
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one that defines the crime of desecration: "who profanes a sacred object, 
moveable or immovable, is to be punished with a just penalty"; 

c) legal reduction, by means of a decree from the proper ordinary, to 
secular uses. The ordinary can, given a just reason, issue a decree along 
these lines. Both in this case and in the previous one, the reduction to sec
ular uses must be permanent, as it is what is implied in c. 1212, to be con
sidered execration. 

2. In the session of January 31, 1980, two consultors from the Com
mission for the revision of the CIC proposed the elimination of § 1, argu
ing that this matter was dealt with in the canon that regulated the 
dedication and blessing of sacred places. 2 The fact that the proposal was 
rejected means that altars-both fixed and movable-are considered to be 
independent for the CIC, and not merely a part of the sacred places where 
they are located. This circumstance is implied in the mere existence of 
this canon. 

In accordance with this reason, the desecration of a church or any 
other sacred place does not automatically mean the loss of the dedication 
or blessing neither of fixed nor of movable altars (§ 2). It is implied that 
this criterion also works the other way around, in other words, that the 
desecration of a fixed or movable altar does not entail the desacralization 
of the sacred place in which it is located. Canon 1200 § 4 of the CIC/1917 
explicitly says: "Exsecratio ecclesiae non secumfert exsecrationem altar
ium sive immobilium sive mobilium; et viceversa." 

In view of the norms of the RDCA, V, 22, we should add that in the 
cases when an altar that was already dedicated or blessed is taken to a 
new church, it is not necessary to dedicate or bless it. 

Execrated fixed or movable altars must be dedicated or blessed 
again. Since 1920, two formulae more brief than those used in the initial 
consecration of the altar right after it is built, provided by the Sacred Con
gregation for Rites on September 9, 1920, have been used to perform these 
rites3 of re-consecration, when the consecrated character was lost due to 
any of the reasons provided by the law that was then in force. Nowadays, 
the RDCA does not include the old consecrating formulae of the SCRit nor 
has it substituted them by new dedications or blessings, expressly created 
to re-consecrate an execrated altar. Accordingly, we should conclude that 
these altars must be dedicated or blessed ex nova, as if they had never 
been consecrated before. 

2. Cf. ibid. , pp. 382-383. 
3. For the formulas of blessing, cf. AAS 12 (1920), pp. 449-453. 
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§ 1 .  Altare tum fixum tum mobile divino dumtaxat cultui 
reservandum est, quolibet profano usu prorsus ex
cluso. 

§ 2. Subtus altare nullum sit reconditum cadaver; secus 
Missam super illud celebrare non licet. 

§ I. An altar, whether fixed or movable, is to be reserved for divine wor
ship alone, to the exclusion of any secular usage. 

§ 2. No corpse is to be buried beneath an altar; otherwise, it is not lawful 
to celebrate Mass at that altar. 

SOURCES: § I: c. 1202 § 1 
§ 2 :  c .  1202 § 2; SCRit Resp . ,  25 oct. 1 933; SCRit Resp. , 
25 oct. 1942 

CROSS REFERENCES: cc. 12 10, 1235, 1242 

COMME NTARY ------

Rudolf Schunck 

I .  This canon essentially covers the contents of c. 1202 from the CIC/ 
1917, but it uses more abbreviated phrasing. 

Paragraph 1 establishes that an altar must be used only for divine 
worship. This precept is a special norm and, as such, has priority over the 
general one present in c. 1210 that allows for anything that favors the ex
ercise and promotion of worship, piety, and religion when it refers to a sa
cred place. Canon 1239 forbids any profane use of altars, both fixed and 
movable. The ordinary cannot, as was the case with sacred places, allow 
for other uses, even if they are not against the holiness of the place, unless 
they are for divine worship. The importance and use of the altar is thus 
emphasized, being reserved only for divine worship. 

2. Paragraph 2 establishes that "no corpse is to be buried beneath an 
altar"; if the burial has taken place, mass cannot be held on that altar. The 
provisions of the July 27, 1878 and the July 18, 1902 SCRit, however, which 
accept the existence of a crypt with burials if it is separated by a vault, 
continue to be in force. 

The CIC does not include the norm from c. 1202 § 2 of the CIC/1917, 
which provided that no grave close to the altar could be within a meter of it. 
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The principle on which these provisions are inspired is the distinc
tion that Catholic tradition has always made between worshipping God 
and venerating the dead. 

There is only one special case in which an altar and a grave have 
been joined: that of the mortal remains of the martyrs, saints, and blessed 
proclaimed by the Holy See. 1 

1. Cf. Theologische Realenzyklopddie, II (Berlin-New York 1978), p. 319. 
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CAPUT V 
De coemeteriis 

CHAPTER V 
Cemeteries 

SCHUNCK 

§ 1 . Coemeteria Ecclesiae propria, ubi fieri potest, ha
beantur, vel saltem spatia in coemeteriis civilibus fi
delibus defunctis destinata, rite benedicenda. 

§ 2 .  Si vero hoc obtineri nequeat, toties quoties singuli 
tumuli rite benedicantur. 

§ 1. Where possible, the Church is to have its own cemeteries, or at least 
an area in public cemeteries which is duly blessed and reserved for 
the deceased faithful. 

§ 2. If, however, this is not possible, then individual graves are to be 
blessed in due form on each occasion. 

SOURCES: § l: cc. 1205 § 1, 1206 §§ 1 et 2; SCRO Resp., 13 feb. 1936; 
JOe 77 
§ 2: C. 1206 § 3 

CROSS REFERENCES: cc. 1169, 1177-1184, 1205, 1207, 1208, 1210, 
1211, 1254 

COMME NTARY ------

Rudolf Schunck 

1. "The Church who, as Mother, has borne the Christian sacramen
tally in her womb during his earthly pilgrimage, accompanies him at his 
journey's end, in order to surrender him 'into the Father's hands.' She of
fers to the Father, in Christ, the child of his grace, and she commits to the 
earth, in hope, the seed of the body that will rise in glory ( cf. 1 Cor 15:42-
44)." (CCC, 1683). 
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The first Christians, guided by their hope in the future resurrection, 
buried-in caverns, pits, mausoleums, or catacombs-the deceased faith
ful, following a tradition that had already existed for many centuries 
among the people of Israel. 

In fact, Hebrew burials, such as we can infer from the Old Testament, 
were performed in family or individual graves-Jesus Christ's grave was a 
cave in a garden close to the Golgotha, which belonged to Joseph of Ari
mathea (cf. Jn 19:41-42)-which were located in a rocky area close to the 
house in question (cf. Gn 23:17 and 23, 20; 1 Kings 2:10 and 11:43) and it is 
also known that there were communal burial sites (cf. Jer 26:23). There 
were also special places to bury foreigners (pilgrims), such as the one 
called "field of blood" (cf. Mt 27:8); in extraordinary situations, the head 
alone could be buried in certain places (2 Sm 4:12). Burning the corpses 
was considered an act of dishonor by the Old Testament. This is why Jo
siah burnt the idols and spread their ashes over the graves of the infamous 
( cf. 2 Kgs 23:6). 

The propagation of Christianity in Rome converted the family graves 
into what we now know as cemeteries. Although the previous traditions 
were still followed, the family hypogea began to incorporate not only rela
tives, but also brethren in the faith. Little by little, as a consequence of 
this, they became Christian cemeteries. Initially, these cemeteries (which 
are known as catacombs) began to be named after the proprietary, but by 
the third century they became the Church's property, and were provided 
with a team of gravediggers1 to dig up the galleries and to perform the 
burials.2 

The places where Christian graves could be found sometimes became 
places of worship. This is what happened with those of the martyrs who 
were honored on their dies natalis. "The primitive celebration of the mar
tyrs was strongly tied to the Eucharist, which was celebrated near the 
grave, since the martyrs' relics had an incalculable value for Christians. "3 

During the time of the persecutions, the worship of the martyrs extended 
throughout Rome. Later, the memories of the martyrs separated them
selves from the martyria-the place where they had been inhumed-and 
started being celebrated in the basilicas named after them.4 This devotion 
resulted also in the desire to be buried close to the grave of the martyr; a 
practice which became well established very soon, particularly in Roman 
basilicas towards the end of the fourth century. Although this tradition was 
limited by several dispositions, the council of Mainz (around 813 A.D.) 

1. Regarding the first gravedigger associations, cf. R. RODRIGUEZ-OCANA, Las asocia
ciones de clerigos en la Iglesia (Pamplona 1989), pp. 21-22. 

2. Cf. J.A. ABAD-M. GARRIDO, Iniciaci6n a la liturgia de la Iglesia (Madrid 1988), 
pp. 139-140. 

3. Ibid., p. 793. 
4. Cf. ibid. 
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established that "nullus mortuus intra ecclesiam sepeliatur, sini [sint] epis
copis, abbatis, aut dignis presbyteris, vel fidelis laici."5 This norm became 
part of the decree of Gratian and allowed burials in the churches, which is 
not possible most of the time, and the bodies ended up being inhumed out
side the church due to the scarcity of room. 6 The practice of cemeteries 
near the church spread during the Middle Ages. 

2. The canonical legislator systematically places the regulation of the 
cemeteries in part III of book IV, "Sacred Places and Times"; and includes 
them in the concept of sacred places stated in c. 1205. 

The CIC devotes cc. 1240-1243 to the subject, but does not say what 
should be understood by the word cemetery. During the period of review, 
however, it became clear that this term should be interpreted in a broad 
sense that includes not only the notion of the cemetery as a specific 
ground allocated for the burial of the deceased faithful, but also includes 
the "columbarium." A columbarium is a place where the ashes of the de
ceased are kept in small urns,7 and was common in some countries, e.g., 
Japan and Germany. 

CIC/1917 regulated this matter in a more comprehensive manner in 
cc. 1205 to 1214, included within the norms "De sepultura ecclesiatica." 
Up to modern time, the inhumation and other kinds of entombment had 
been the responsibility of the family of the deceased and the Church. It 
was only in the eighteenth century that the state began regulating this mat
ter; and, during the nineteenth century, it became its exclusive responsi
bility. This situation is what motivated c. 1206 § 1 CIC/1917, by means of 
which the Church claimed its right to have its own cemeteries : "the Catho
lic Church has the right to have its own cemeteries." 

During the preparatory phase of the CIC, the redactors discussed 
whether it was appropriate to preserve the previous prescription of c. 1206 
§ 1. 8 Some consultors thought that this canon could be eliminated, others 
were not sure that this was a proper right of the Church; one of the consul
tors wanted to claim this right, but argued that its exercise would entail 
certain inconveniences, which would be a heavy burden for the Church. In 
the end, once the ballot was finished, it was decided that the old norm 
should not be included. 9 

This does not mean that the Church has renounced its right to have 
its own cemeteries ; the Church has in general the right to own temporal 
goods, cemeteries included, allocated for the attainment of its own objec
tives (cf. c. 1254). 

5. Mansi, 14, 75. 
6. Cf. J.A. ABAD-M. GARRIDO, Jniciaci6n a la liturgia . . .  , cit. , pp. 140-141 .  
7. Cf. Comm. 15 (1983), p. 245. 
8. Cf. Comm. 12 (1980), pp . 348-350. 
9. Cf. ibid. , pp. 348-349. 
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Paragraph 1 of c. 1240, "without questioning whether the civil author
ity acknowledges the right of the Church to own cemeteries,"10 provides 
that, wherever this is possible, the Church should have its own cemeteries, 
or, at least, some space within civil cemeteries allocated for their deceased 
faithful. In both cases, these spaces must be blessed in due form in accor
dance to what is provided in the liturgical books ( cf. c. 1205), since the 
constitutive dedication or blessing is a necessary requirement for the con
stitution of a "sacred place." It is also necessary that the proper authority 
allocates this place to worship or burial. 

Paragraph 2 of the canon regulates those cases in which the Church 
may not have its own cemetery, nor any space within a civil cemetery. In 
those cases, each grave should be blessed separately. 

3. Each country, depending on the nature of the Church-state rela
tionship, presents specific norms concerning cemeteries, hence, we 
should take into account the regulations specific to each case. 

The Spanish legislation concerning civil cemeteries currently in 
force does not allow the creation of spaces for confessional groups. Ac
cording to law 49/1978, of November 3, "the funerary rites to be performed 
on each grave will be in agreement with what the deceased ordered, or, 
with what the family decides." The main principle here is that those buri
als that take place in these cemeteries do so "without any kind of discrim
ination for reasons of religion or of any other kind." 11 

10. J.T. MARTIN DE AGAR, commentary on C. 1240, in CIC Pamplona. 
11. Cf. Ley 49, November 3, 1978, regarding burials in municipal cemeteries, BOEE, 

no. 266, November 7, 1978; J .  MANZANARES-A. MOSTAZA-J.L .  SANTOS, Nuevo derecho 
parroquial (Madrid 1988), p. 562. For the regulation in Germany and references to the norms 
in Austria and Switzerland, cf. J. GAEDKE, Handbuch des Friedhofs- und Bestattungsrechts, 
(Cologne-Berlin-Bonn-Munich 1983). 
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§ 1 .  Paroeciae et instituta religiosa coemeterium pro
prium habere possunt. 

§ 2 .  Etiam aliae personae iuridicae vel familiae habere 
possunt peculiare coemeterium sen sepulcrum, de iu
dicio Ordinarii loci benedicendum. 

§ I. Parishes and religious institutes may each have their own cemetery. 

§ 2. Other juridical persons or families may each have their own special 
cemetery or burial place which, if the local Ordinary judges accord
ingly, is to be blessed. 

SOURCES: § 1: c. 1208 § §  1 et 2; SCCOnC Resol., 12 nov. 1927 (AAS 20 
[1928] 142-145) 
§ 2: cc. 1208 § 3, 1209; SCCOnC Resol., 12 nov. 1927 (AAS 20 
[1928] 142-145) 

CROSS REFERENCES: cc. 94, 134 § 2, 607 § 2, 635, 710, 718, 731, 733 § 2, 
741, 1180, 1205, 1210-1212, 1240 § 2, 1243 

COMME NTARY ------

Rudolf Schunck 

I. The prescription of this canon regarding the title ownership of the 
cemeteries refers to the possibility of owning a cemetery-proper or par
ticular-in the juridical system of the Church. The provisions of secular 
law, which has its own norms regulating who can possess a cemetery are 
another matter; these precepts should also be observed. 

The previous regulation could be found in c. 1208 of CJC/1917. This 
canon "required" that each parish have its own cemetery, unless the ordi
nary allowed for the existence of a cemetery shared by several parishes; 
exempt members of religious orders were "allowed" to have their own 
cemetery; and, finally, ordinaries could also "allow" other moral persons 
or families to have a private grave. 

CJC/1917 emphasized the obligation and permission to have a private 
cemetery or private grave. The CIC follows a different approach and fo
cuses on the notion of the sacred nature of the cemetery, 1 which associ
ates the notion of title ownership with the guarantees that the title holder 

1. Cf. J.T. MARTIN DE AGAR, commentary on c. 1241, in CIC Pamplona. 
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can off er to preserve this sacred nature. It can be said, consequently, that 
the present canon establishes a division implicit in its two paragraphs: 

- if the cemetery belongs to the parish or to a religious institute, it 
is accordingly considered a sacred place, and should be blessed following 
the provisions of the liturgical books (§ 1); 

- if the cemetery belongs to other juridical individuals or families, 
the local ordinary is allowed to bless it, and it then becomes a sacred 
place. The decision of whether to bless it or not is up to that ordinary. 

The subject of title ownership was granted a secondary position, 
since the consultants realized that it is up to secular law whether to allow 
someone to have a special cemetery. 2 

2. Parish cemeteries are those where the faithful who belong to that 
particular parish or to the group of parishes, in the case where several 
parishes are title holders of the cemetery, should be buried, unless the de
ceased or those that are responsible for burying him had legitimately cho
sen a different cemetery. Furthermore, if the law does not forbid it-the 
CIC does not say anything about when it is forbidden, while the CIC/1917 
(cf. c. 1224) did indicate who vetoed the election-everybody can choose 
the cemetery in which they want to be buried (see commentary on 
C. 1 180). 

The functioning of the parish cemetery must be regulated by specific 
norms ( c. 1243) that may be applied to all the cemeteries in the parish, or 
to a specific case. These norms can be provided as statutes ( cf. c. 94). 

As has already been explained, since cemeteries can be considered 
as sacred places in a technical and juridical sense, they should be blessed 
at a convenient time and they are subject to the norms of the CIC regard
ing aspects as relevant as the acts that can be celebrated in it (c. 1210), 
desecration and its repair (c. 1211), loss of the blessing (c. 1212), etc. 

The title ownership of the cemetery as far as the parish is concerned 
depends in practice on whether civil law allows it; in any case, it should be 
necessary to have the corresponding licenses required by the civil author
ity, and be subject to the special regulations that are provided by the latter 
regarding the functioning of cemeteries. In German law, for instance, cem
eteries are granted a legal status of public law, and can be the property of 
a parish or an ecclesiastical institution (Kirchenstiftung), which, conse
quently, represents it. 3 

3. Religious institutes ( c. 607 § 2) can also have their own cemetery, 
which, as in the case of the parish, is considered a sacred place. Neither 
the other forms of consecrated life-for example, secular institutes 

2 . Cf. Comm. 12 (1980), p. 350. 
3. Cf. J. GAEDKE, Handbuch des Friedhofs- und Bestattungsrechts (Cologne-Berlin-Bonn

Munich 1983), p. 7, with ample jurisprudence. 
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( c. 710)-nor the societies of apostolic life ( c. 731) are included in this 
statement. All these institutes and societies can also be, inasmuch as they 
have a legal status, the title holders of a specific cemetery according to § 2 
of the canon, but the blessing of the cemetery that transforms it into a sa
cred place is the responsibility of the ordinary. 

The difference between these two kinds of cemeteries is not, conse
quently, based on the fact that they may or may not be ecclesiastical 
goods, since the goods of religious institutes ( c. 635), the goods of secular 
institutes (c. 718) and the goods of societies of apostolic life (c. 741) are 
ecclesiastical goods. It is the legislator who has determined that all institu
tions but religious institutes depend on the judgment of the local ordinary 
to become sacred places. It should also be taken into account that the su
periors of religious institutes and societies of apostolic life are not the 
local ordinaries ( cf. c. 134 § 2). 

In the CJC/1917 (c. 1208 § §  2 and 3), the exempt religious were al
lowed to have their own cemetery, which was different from the common 
one, whereas in the case of nonexempt ones, the local ordinary could 
allow them to have a private grave that was also outside the common cem
etery, which was blessed like other cemeteries are. 

The expression "different from the common one" is not found nowa
days either in the case of members of religious orders or in the case of the 
suppositions contemplated in § 2 of c. 1241. In any case, it seems to be log
ical that the cemetery of religious institutes be used precisely to bury the 
members of the institute that have died, and, in more exceptional cases, to 
bury the faithful that have had a closer relationship with them ( e.g. bene
factors). But, since the norm does not forbid it, we could also find a ceme
tery whose title ownership belongs to a religious institute in which all 
kinds of Christian faithful are buried. These cemeteries of members of re
ligious orders must have their own norms of functioning ( c. 1243). 

4. Finally, the canon provides that "other juridical persons or families 
may each have their own special cemetery or burial place" (§ 2). 

The term used by the CIC to designate these cemeteries is peculiare 
cemetery, whereas in the case of parishes and religious institutes, the ex
pression used is proprium cemetery. The CJC/1917 went even further: in 
the case of parishes it used suum quaeque cemetery, the cemetery of ex
empt members of religious orders was normally referred to as proprium; 
and in all other cases the term used was peculiare sepulcrum. 

The official English translation of the Code regarding both expres
sions (proper and particular) is "proper cemetery"; on the other hand, the 
translation of CJC/1917 was distinct in each of its three cases: "its ceme
tery" (supposedly the parish), "proper cemetery" (in the case of exempt 
religious), and "particular grave" (the remaining possibilities). 
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It seems that the CIC intended to distinguish in c. 1241 the different 
cases, using two different paragraphs, and two different terms. This leads 
to translating peculiare coementerium seu sepulcrum as "private" or per
sonal "cemetery or mausoleum," which better emphasizes the difference 
between the cemeteries of the parish and religious institutes and the cem
eteries of other juridical individuals and families. 

The concept "other juridical persons" includes the whole range of 
cases that can be found in the canonical system, without differentiating 
between public and private juridical persons; thus, a private cemetery or 
mausoleum can be owned by the diocese, the cathedral chapter, the asso
ciation of the faithful with legal status, etc. 

Families can also have a peculiare cemetery or mausoleum. Accord
ing to the previous legislation (c. 1208 § 3 of the CIC 1917), the local ordi
nary should grant, in the case "of other moral persons or families," the 
license to have a private grave. The current legislator, as we have explained 
before, does not authorize nor deny the license to own sacred places, since 
what the Church is interested in is not the property of the cemetery but its 
sacred character. In view of this, c. 1241 § 2 provides that, the cemetery or 
mausoleum will be blessed according to the judgment of the local ordinary. 
The decision of the local ordinary will depend on the guarantees that can 
be provided for the fulfillment of private law and the respect of the sacred 
character that the blessing grants these places ( cf. cc. 1205 and 1243). 

We should not forget, however, that when a member of the faithful is 
buried in a cemetery that is not blessed, the grave must be blessed ( c. 1240 
§ 2), since the deceased faithful must rest in a sacred place. 
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In ecclesiis cadavera ne sepeliantur, nisi agatur de Ro
mano Pontifice aut Cardinalibus vel Episcopis dioecesa
nis etiam emeritis in propria ecclesia sepeliendis. 

Bodies are not to be buried in churches, unless it is a question of the 
Roman Pontiff or of Cardinals or, in their proper churches, of diocesan 
Bishops even retired. 

SOURCES: c. 1205 § 2; CodCom Resp. 15, 16 oct. 1919 (AAS 11 [1919] 
4 79); SCCouncil Resol., 10 dee. 1927 (AAS 20 [1928] 261-
264) 

CROSS REFERENCES: cc. 4, 350 § §  1-3, 368, 381 § 2, 1214, 1223, 1226 

COMME NTARY ------

Rudolf Schunck 

1. The fourth century brought along an important change in the way 
Christians were buried. The faithful begin to be buried in the subsoil of the 
new basilicas next to the grave of the martyrs. This usage spread little by 
little despite the reluctance, and sometimes explicit prohibitions, with 
which it was met both in the East and in the West.1 

From the ninth century onward, by virtue of a provision of the coun
cil of Mainz (813 A.D.) that authorized the burying in churches of bishops, 
abbots, prominent presbyters and lay faithful,2 the graves inside the 
churches multiplied, particularly those in convents, for the clergy and lay 
faithful of prominent social status.3 

The C/C/1917 (c. 1205 § 2) provided a general prohibition to bury 
anyone in churches, unless it was a diocesan bishop, an abbot, or prelate 
nullius (that were buried in their own churches) the Roman Pontiff, royal 
people, and cardinals. 

Canon 1205 was interpreted in different ways that made this prohibi
tion stricter: 

1. For the case of the North African churches, cf. OPTATUS OF MILEVIS, Sancti Optati 
Mileuitani libri VII, book 3, chap. 4, in CSEL, XXVI, pp. 82-83. 

2. "Nullus rnortuus intra ecclesiarn sepeliatur, sini [sint] episcopis, abbatis, aut dignis 
presbyteris, vel fidelis laici." Mansi, 14, 75. 

3. Cf. J.A. ABAD-M. GARRIDO, Iniciaci6n a la liturgia de la Iglesia (Madrid 1988), 
pp. 140-141. 
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- the CPI, in 1919, extends the prohibition to bury to crypts or un
derground churches when they are dedicated to divine worship4; 

- the SCRit forbids the placement of gravestones with inscriptions 
or with the names of the deceased which were not de facto inhumed-or 
that could not be inhumed because c. 1205 § 2 forbid it-in the churches 
and crypts dedicated to worship5; 

- the SCCouncil also extended the prohibition to bury in the 
churches bones, ashes, and members that had been amputated. 6 

Furthermore, it did not tolerate the practice of transferring the 
corpse buried in the cemetery to a church after a certain period of time. 7 

2. The CIC preserves in c. 1242 the general prohibition to bury in 
churches, in other words, in the sacred building allocated to divine wor
ship, to which the faithful have the right to enter for the public celebration 
of such worship (see commentary on c. 1214). Neither oratories (c. 1223) 
nor private chapels ( c. 1226) are included in the limitation imposed by the 
canon, but all kinds of churches, be it a parish, rectory, or a sanctuary, 
etc. According to the answer of the CPI of 1919, crypts cannot be used to 
bury if they are destined for divine worship. 

A burial should be defined-according to the decision of the 
SC-Council-both as the burial of a complete corpse and of the burial of 
bones, ashes, or parts of a corpse. 

3. The prohibition to bury in churches does not include those enu
merated by c. 1242, in other words, the Roman Pontiff, cardinals, and di
ocesan bishops. The differences between this precept and its parallel one 
in the CIC/1917 require a careful analysis. 

a) The CIC does not include royalty in the list of exempt individuals, 
which was done in c. 1205 CIC/1917. This means that they have lost the 
right that they used to be granted. In these cases, we may find privileges 
and acquired rights which, if they are still in use and have not been re
voked, continue to be intact, unless the CIC says otherwise (cf. c. 4). 

b) The CIC/1917 included in the enumeration abbots and prelates 
nullius. The CIC, however, included only diocesan bishops, even those 
that are emeritus. Now, according to c. 381 § 2, diocesan bishops are 
equivalent in law to those that preside over other communities of faithful 
according to c. 368. Thus, territorial Prelates and Abbots, apostolic vicars 
and prefects and also apostolic administrators of an apostolic administra
tion constituted in a stable manner, can be buried in their own churches. 

4. Cf. CodCom, Resp., October 16, 1919, in AAS 1 1  (1919), p. 478. 
5. Cf. SCRit, Resp. ,  December 20, 1922, in AAS 14 (1922), p. 556. 
6. Cf. SCCong, Resol., December 10, 1927, in AAS 20 (1928), pp. 261-264. 
7. Cf. S. ALONSO, commentary on c. 1205, in C6digo de Derecho Canonico y legislaci6n 

complementaria, 9th ed. (Madrid 1974), p. 467. 
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The fact that they may have been ordained bishops is not taken into ac
count in all these cases of comparison; consequently, even if they are not 
bishops they are included in the possibilities of the norm and can be in
humed in their own church. Furthermore, since the term "emeritus" is ap
plied to the diocesan bishop it can also be extended to those equivalent in 
law to him. 

On the other hand, coadjutor and auxiliary bishops8 are excluded 
from the right granted by the norm because the enumeration made by the 
canon is limiting. 

c) Canon 1205 § 2 CIC/1917 specified that the corpses of diocesan 
bishops, abbots and prelates nullius will be buried in "their own 
churches," a provision that was not applied to the Roman Pontiff nor to 
the cardinals. 

The CIC changes the criterion and prescribes that diocesan bishops, 
as well as those equivalent to them in law, and the cardinals will be buried 
in their own church, whereas the corpse of the Roman Pontiff can be bur
ied in any church. 

The proper church, in the case of the cardinals of episcopal rank, is 
implicit in the title, in other words, the suburbicarian church to which 
they are assigned (c. 350 § 1). Each Cardinal of the presbyteral and dia
conal order is assigned a title or diaconate of the City ( c. 350 § 2) which 
will be the proper church. Several proper churches can coincide in some 
cardinals, when besides being cardinals-of the episcopal or presbyteral 
order-they are diocesan bishops. Eastern patriarchs promoted to the car
dinalate, however, preserve their patriarchal see as their title ( c. 350 § 3). 

The proper church par excellence for diocesan bishops and those 
equivalent to them is the cathedral church. Accordingly, the Ceremoniale 
Episcoporum determines that the diocesan bishop be buried in the cathe
dral church and only in exceptional circumstances in some other church. 
In the case of emeritus bishops, the burial should take place in the church 
of the last diocese over which he presided, unless the emeritus bishop has 
determined otherwise (no. 1164). 

8. Cf. Comm. 12 (1980), p. 349. 
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1243 

Tit. I. Ch. V. Cemeteries c. 1243 

Opportunae normae de disciplina in coemeteriis ser
vanda, praesertim ad eorum indolem sacram tuendam et 
fovendam quod attinet, iure particulari statuantur. 

Appropriate norms are to be enacted by particular law for the manage
ment of cemeteries, especially in what concerns the protection and the 
fostering of their sacred character. 

SOURCES: cc. 1209-1211 

CROSS REFERENCES: cc. 1205-1213 

COMMENTARY 

Rudolf Schunck 

1. The four canons-from c. 1240 to c. 1243-devoted in a general 
way by the CIC to regulate cemeteries, leave plenty of room for particular 
law to specify different aspects regarding cemeteries. 

In fact, the universal legislator ( as he insinuates in the prescriptions 
of c. 1240: see his commentary) is aware of the how diverse the title own
ership or possession of cemeteries is in different countries, and also of 
how sensitive this matter is and how it results in a variety of uses that can
not be easily regulated in an adequate manner by common law. 

This is why the more general aspects have been regulated and partic
ular law has been granted plenty of room to take care of all other aspects 
that, even though they are not regulated by the CIC, must, however, be 
considered by inferior legislators to avoid distorting the Christian and sa
cred meaning that cemeteries must have. This will certainly be easier to 
protect in cemeteries that belong to parishes, religious institutes or other 
Christian institutions or families, than in those where the title ownership 
belongs to the state. In the case of the latter, it is necessary to keep in 
mind the agreements that may exist between the state and the Church re
garding sacred places. 

All this is included in the wording of c. 1243 when it establishes that 
the appropriate norms must be provided concerning the functioning in 
order to achieve a very specific goal: "the protection and the fostering of 
their sacred character." 

2. These norms for particular law are the responsibility of the proper 
ecclesiastical authority-the local ordinary, who is the one entrusted to 
decide whether a cemetery should be blessed, according to c. 1241 § 2-
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apart from who the proprietor of the cemetery may be. 1 The norms pre
suppose two different things: 

- that the ecclesiastical authority can and must exercise its power 
and functions over all sacred places (cf. c. 1213); 

- that the cemeteries over which the norms legislate must have 
been blessed in due form according to the prescriptions of the liturgical 
books; it is the blessing that transforms the cemetery into a sacred place. 

If the cemeteries have not been blessed (cf. c. 1241), this would 
mean that the local ordinary does not consider them suitable to be sacred 
places, either because they do not fulfill the minimum requirements pro
vided by common and particular law, or because there are not sufficient 
guarantees to protect and enhance in them, due to whatever reasons, their 
sacred character. It is the same ecclesiastical authority that excludes such 
cemeteries from its competence after a weighted judgment. When the title 
owners of a cemetery, which usually presents a private character (pecu
liare) (see commentary on c. 1241 § 2), ask for it to be blessed, the eccle
siastical authority is responsible for demanding the previous fulfillment of 
the requirements that are deemed appropriate so that the particular or pri
vate cemetery can become a sacred place, over which, from that moment 
on, the ecclesiastical authority exercises its triple munus, especially that 
of the regime. 

3. Particular law, inasmuch as it is a manifestation of the powers that 
the ecclesiastical authority exercises over sacred places, can be enacted 
in different ways: thus, in some German dioceses, for instance, there are 
by-laws regarding cemeteries. 2 

It is also possible for the statutes that rule the functioning of a spe
cific cemetery to have a control, review, and approval function. Statutes 
are especially appropriate in private cemeteries-although they are also 
useful in all cases-because the ecclesiastical authority can determine in 
view of them whether the necessary conditions for them to become sacred 
places are met, being consequently able to require the necessary amend
ments and improvements to protect and foster their sacred character. The 
statutes can clearly specify the responsibilities of the ecclesiastical au
thority. 

4. These last specifications are related to the next point that we are 
going to explore that refers to the matters particular law must regulate in 
regards to the cemeteries as sacred places. On this matter, the CIC only 
says that they will address the functioning of these cemeteries so that 
their sacred character is protected and fostered. 

1. Cf. J.T. MARTIN DE AGAR, commentary on c. 1241, in CIC Pamplona. 
2. Cf. "Boletin diocesano de la di6cesis de Munster, " in Kirchliches Amtsblatt Munster 

1974, art. 338. 
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Consequently, the norms will aim to develop, specify, or itemize the 
aspects that are regulated by the canons that deal with sacred places in 
general and with cemeteries in particular. Among these matters, we can 
point out the following: 

- preservation of the act of blessing the cemetery ( c. 1208); 

- verification of the fact that the proprietors were aware of the 
blessing, to prove that it is a sacred place ( c. 1209); 

- title ownership of the cemetery on behalf of the parish, the reli
gious institute, any other juridical person, or families (c. 1241); 

- who the ecclesiastical authority is and what his responsibilities 
are (cc. 1213 and 1243); 

- care of the cemetery by the chaplain: appointment, functions, etc.; 

- uses of the cemetery that are not against the sanctity of the place 
(c. 1210); 

- security measures to prevent those acts that may violate the sanc
tity of the place (c. 1211); 

- attention to repairs and material care (c. 1212); 

- norms concerning the church or chapel of the cemetery: staffing, 
functions to be celebrated in it, etc. 

- clause of review and approval of the statutes, etc. 

There are three canons mentioned as the sources for c. 1243 (1209-
1211) from the CIC/1917 that are a little bit more specific regarding the 
spirit of the norm. They deal with the following subjects: 

- the need for a written license from the local ordinary or his dele
gate to construct private graves, which can be alienated, within the parish 
cemeteries or those of moral persons; 

- if possible, the graves of the clergy will be separated from those of 
the lay people, and will be located in a dignified place; and also, if it can be 
done, there will be special graves for infants; 

- cemeteries must be enclosed and guarded with care; 

- the epitaphs, funeral praises, and ornaments should not be unwor-
thy of the catholic religion and piety.3 

3. Regarding the trappings and candles used at burials, cf. SCRit, Resp., October 30, 1922, 
in AAS 14 (1922), p. 598. 
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TITULUS II 

De temporibus sacris 

TITLE II 

Sacred Times 

ABAD 

------- INTRODUCTION ------

Jose A. Abad 

Despite the subtitle, the sacred times to which title II refers are re
stricted to feast days and days of penance, as was the case of CJC/1917. 
This approach is not completely adequate, because these are not all the 
sacred times, nor the most important ones, and the framework in which 
they should be considered is not indicated, at least not globally. 

1. The liturgical year as a frame of reference 

Indeed, holy days of obligation and days of penance should be con
sidered within their specific framework: the liturgical year, since the "Holy 
Mother Church believes that it is for her to celebrate the saving work of 
her divine Spouse in a sacred commemoration on certain days throughout 
the course of the year" (SC 102). Holy days of obligation and penance days 
can only be deeply understood within this greater framework. Further
more, it is only within this greater framework that we can perceive what 
the appropriate place for holy days of obligation and penance days is 
within the life of the Church and the faithful, since without it, besides not 
understanding clearly the final end of these days, it can create the impres
sion that these are the only or the most important sacred days, which is 
not true. 

Indeed, the main sacred days are those of the Sacred Triduum (from 
the Evening Mass In Coena Domini to the second vespers of Easter Sun
day) and, within it, the Easter Vigil; followed by Sundays; and finally the 
main times of the liturgical year: Advent, Lent, and Christmas, and the 
holy days of obligation of the year. All these days are sacred because they 
celebrate the mystery of Christ, "from the Incarnation and Nativity to the 
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Ascension, to Pentecost and the expectation of the blessed hope of the 
coming of the Lord" (SC 102). The Church "thus recalling the mysteries of 
the redemption, she opens up to the faithful the riches of her Lord's pow
ers and merits, so that these are in some way made present for all time; 
the faithful lay hold of them and are filled with saving grace" (SC 102). 

After the days and times that directly celebrate the Mystery of Christ 
(Temporal) come those in which the "Holy Church honors Blessed Mary, 
Mother of God, with a special love. She is inseparably linked with her 
son's saving work" (SC 103); in admiring and exalting the most splendid 
fruit of redemption and joyfully contemplating Mary as the perfect image 
of what the Church and the faithful should be, the faithful and the Church 
perfect themselves every day. 

The last place in importance is occupied by the celebration of the 
Saints, since they are below Christ and Mary. The days of their celebra
tion, however, are also sacred, inasmuch as "by celebrating their anniver
saries the Church proclaims achievement of the paschal mystery in the 
saints who have suffered and have been glorified with Christ. She pro
poses them to the faithful as examples who draw all men to the Father 
through Christ, and through their merits she begs for God's favors" 
(SC 104). 

According to this, there should have been a reference to, or at least a 
summary of, the liturgical year, and we should have located within it the 
holy days of obligation and days of penance; the importance granted to 
Sundays would have thus been better explained ( c. 1246), as well as the 
reasons that Good Friday (c. 1251), and all the days during Lent (c. 1250), 
especially Ash Wednesday (c. 1251) are days of penance; or, if only these 
ones were intended to be dealt with, the title should have been something 
like holy days and penitential days of obligation." 

On the other hand, a classification of the days is missing, since-as 
the General Norms of the liturgical year indicate-there are solemnities, 
feasts, memorials, and ferial days. Canon 1246 could at least have used the 
term solemnity to refer to holy days of obligation that are not Sundays, 
thus emphasizing the importance that these days have, since all of them 
are solemnities of the Lord, the Blessed Virgin, and the Saints. 

2 .  Feast days 

The greatest change in the CIC concerning this point lies in the doc
trine of the prime importance of Sundays, so much so that we could argue 
that for the first time in canonical history we have found a treatment that 
corresponds to its nature, to the importance that Sunday had in ecclesias
tical life during the first centuries, and to the influence that it should again 
have on ecclesiastical life. This is a consequence of adopting the spirit and 
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letter of Vatican Council II, which in turn is influenced to a great extent by 
the modern liturgical movement. Let us pause, if only momentarily, to jus
tify these assertions. 

a) Sunday in the first centuries of Christianity 

Sunday was the only Christian "feast" until well into the second cen
tury. At this point, the specially solemn yearly commemoration of Easter 
was added to the hebdominal celebration of the Resurrection of the Lord. 
Although the Churches in Asia celebrate it on the fourteenth day of Nisan, 
most of them used to do it on the Sunday following this date; and this was 
the practice that ended up becoming common. This situation continued 
until after the peace of Constantine, when there was an outstanding devel
opment of what we now call "the Liturgical Year." According to this, we 
could argue that the liturgical life of the different Christians during the 
first few centuries had the Sunday celebration as its framework. 

There is unanimity regarding the content of this celebration in all 
Churches both in the East and in the West: it is a matter of celebrating the 
Resurrection of the Lord, and the presence of the Resurrected One 
through the Eucharist, the centrality of which was such that celebrating 
Sundays without celebrating and participating in the Eucharist was theo
logically and pastorally unthinkable. The fact that the Resurrection was 
the central object of Sundays resulted in it also being considered the "day 
of the new creation," "the eighth day, " and "the day of joy and happiness"; 
since the Resurrection inaugurated a new state of things, anticipated on 
earth the first appearances of the rest that the chosen ones will enjoy one 
day in Heaven, and initiated true Christian happiness, which is no other 
than the joy of knowing that we are have been saved. 

Up to the end of the fourth century, Sundays were working days be
cause Christians were a minority powerless against the civil laws of the 
empire. Hence, they did not think it incompatible to celebrate on Sunday 
and to continue with their ordinary jobs. In any case, when Constantine 
forbade agricultural works and subsequent emperors forbade forensic 
work, etc., their decision was welcomed by the clergy and faithful because 
they believed that resting was not only a way to restore their energies and 
to recover their necessary balance, but also to provide better opportuni
ties to participate in the eucharistic celebration, taking into account the 
increase in the number of conversions that took place after the Peace of 
Constantine. 

b) Church law regarding the obligation to participate in the Eu
charist and to rest 

No ecclesiastical law that forced the faithful to participate in the Eu
charist and to rest from ordinary labors existed for several centuries. As 
we just indicated, Christians used to continue working on Sunday and, al
though they participated in the Eucharist regularly, they did so out of con
viction and fervor. Nevertheless, for various reasons, they began to be 

1884 



ABAD Tit. II. Sacred Times cc. 1244-1253 

reluctant to participate and the fathers had to encourage the participation 
in the Eucharist although they did not initially think about the grave obli
gation for each and every Sunday. 

St. Maximus of Turin (t 408-423) was the first Western father who 
considered being absent from the Sunday Eucharist an offense to God, 
due to the fact that being absent entails scorning Christ's invitation; St. 
Caesarius of Aries (t 542), on the other hand, is the first one to argue that 
such an offense is grave. Some time after this, c. 46 of the Council of Agda 
(506) sanctioned the compulsory nature sub gravi legally. This Council, 
together with those of Orleans (511, c. 26; 538, c. 32) and the Statuta Ec
clesiae Antiqua-a document from the southern Gaul of the end of the 
fifth century-are part of the juridical base of the later Sunday discipline, 
that of CIC/1917 included, due to the fact that they were included in the 
canonical collections and in Gratian's decree. 

c) Later evolution 

Two important events took place during the Middle Ages. On the one 
hand, the participation in the Eucharist and resting became common prac
tice among the faithful; on the other hand, the original meaning of Sunday 
became obscure, and very few priests and faithful considered it to be the 
day of the Resurrection of the Lord. This explains why its celebration was 
easily displaced by that of the saints, and that the Holy Trinity Mass often 
prevailed over that of the Sunday's Mass. Moral theology focused mainly 
on the casuistry, particularly on situations that dispense someone from 
participating in the Eucharist and from abstaining from working. The ca
suistry regarding working focuses on servile jobs since liberal ones are 
permitted. 

St. Pius V provided a partial solution by increasing the number of 
days in which the celebration of the saints could not supplant that of the 
Sunday; but in the time of St. Pius X, the situation was such that it was dif
ficult to celebrate even Sundays as such a meaningful time as Lent. This is 
why he decided to promote the renovation of Sundays. 

On the other hand, the so-called "industrial revolution" brought 
along the massive abandonment of the Sunday Mass by the working 
classes, which were forced to work on Sundays. The most sensitized 
Christians fought to recover the Sunday rest, but they considered it to be a 
leisure time rather than a human, theological, and worship necessity, thus 
promoting the transformation of Sundays into a mere day of rest and 
amusement, often going against Christians ideals. 

d) Vatican Council II and the CIC 

The modern liturgical movement struggled from its beginning to re
cover the original meaning of Sunday, studying its theology and providing 
pastoral solutions. Sunday was once more referred to as the "Christian 
feast day par excellence," since it was "the day of the Resurrection." The 
idea that it was necessary to overcome the traditional division between 
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servile and liberal professions began to develop, and the theology of rest 
found new horizons. The CJC/1917, however, does not echo these new 
sensitivities yet, since it does not emphasize the importance of the Sunday 
within the celebrations of the liturgical year and still refers to the prohibi
tion and permission of servile and liberal professions. 

The conciliar constitution of Vatican II contemplated and expanded 
the theological-pastoral heritage of the modern liturgical movement thus 
recuperating both the nature and the primacy of Sundays. The Code has 
referred to it substantially. 

Furthermore, it has expressed the new problem that the scarcity of 
priests, the proliferation of very small and disseminated rural communi
ties, as well as the overcrowding of urban parishes entail; all of which 
often hinders the celebration of the Eucharist. The Sacred Congregation 
for Sacraments and Divine Worship has recently promulgated a Directory 
for Sunday celebrations when the presbyter is absent (June 2, 1988), 1 

which provides theological criteria and practical guidance for, on the one 
hand, preserving the meaning of Sundays, and on the other hand, offering 
solutions that, without being supplementary, help to celebrate some as
pect of the Christian Sunday. 

3. Days of penance 

From the apostolic age, Wednesdays and Fridays are presented as 
days devoted to fast and prayer. This is a Christian innovation, since 
Jews-who considered Saturday as the sacred day par excellence-used 
to fast on Mondays and Thursdays. This change was intentional and it did 
cause some controversy, as we can infer from the words of Didake: "Do 
not fast like the hypocrites, which do so on the second and fifth day after 
Saturday, but on the fourth and sixth day." Wednesdays should be used to 
remind the faithful of Judas' betrayal, and Fridays are associated with 
Easter. 

These days were called s tationes in Rome. Hermas refers to them 
when he tells us how he saw the pastor next to him one day, and the latter 
asked him why he had climbed to the top of the mountain where they 
were so early in the morning, and Hermas responded: "Because I am doing 
the station." On being asked by the pastor what that was, he answered: "I 
am fasting, Lord. "2 

Tertullian provides more details about the statio in Africa: it was not 
compulsory there, and it entailed the eucharistic celebration and the 

1. SCSDW, Directorium de celebrationibus dominicalibus absente presbytero, in 
Notitiae 24 (1988), pp. 366-392. 

2. Simil. V, 1, 2. 
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communion of the faithful,3 although many people did not do it because 
they thought they would be breaking the fast. This is why Tertullian en
couraged them to receive the Body of Christ in their homes, once they had 
finished fasting.4 The fast concluded at the none hour, dinner time for the 
Romans, so it could be considered as a semi-fast, although zealous Chris
tians practiced it in a very strict manner, depriving themselves even from 
drinking water. 

Jerusalem, like Africa, concluded the statio with the eucharistic cel
ebration towards the end of the fourth century; in Alexandria, however, 
stational days were non-liturgical. Something similar must have happened 
in Rome where Fridays were concerned, since still in the fifth century, In
nocent I is categorical when he refers to the tradition of not celebrating 
the Eucharist on that day; there are no definite data regarding Wednesday, 
but we know that it soon lost its liturgical status, and its memory was pre
served in the four ember days. 

As far as fast is concerned, the East preserved the Wednesday fast; it 
was never very popular in the West, but it was preserved up to the tenth 
century in the form of abstinence. The Friday fast was more popular; fur
thermore, Pope Nicholas I refers to it in a letter to the Bulgarians as if it 
were a general law. 5 This fast became a mere form of abstinence, and this 
is how we know it nowadays. 

Besides Wednesdays and Fridays, Saturdays were also a day of fast
ing in some western churches , like Spain; in any case, the churches that 
followed this tradition cannot have been many because churches in Af
rica, Gaul, and Milan followed the Eastern tradition, according to which 
fasting was forbidden. The variability of the discipline continued in the 
West up to the year 1000 when it was gradually displaced by the absti
nence of meat. It is true that the Roman synod of 1078 sanctioned its ob
servance with a general law, but it did not become generalized until the 
fourteenth and fifteenth centuries. From that moment on , it was in force 
until Pius X, taking into account the current circumstances , abolished it 
definitively. The CIC/1917 confirmed this decision (cc. 1250-1254). 

A third group of penance days is the so-called four ember days. This 
term refers to the Wednesday, Friday, and Saturday that are devoted to 
fasting at the beginning of each of the four seasons. These days were re
ferred to as "the fast of the first, fourth, seventh and tenth month" in the 
fifth century; but from the seventh century on , they were referred to as 
"four ember days." Since the time of St. Gregory VII (t 1085) the winter 
ember days were always in December, on the third week of Advent, the 
spring ones were on the first week of Lent, the summer ones were on the 

3. De Oratione, 19. 
4. De Ieiunio 2, 10, 13. 
5. Ad consult. Bulg. , 4. 
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eighth week of Pentecost, and the fall ones were on the third week of Sep
tember. 

Although their origin and nature are not clear, it is quite possible that 
these penance days were a christianization of the rural, pagan feast days, 
which were calledferiae messis, feriae vendimiales andferiae sementi
vae in Rome, and were celebrated during the summer (June-August), after 
the wheat harvest; in September, after the harvest of the grapes, and in De
cember, at the time of seeding; in fact, initially and for several centuries, 
the ember days were not celebrated on any particular week, but they had 
to be announced each single time following formulae similar to those pre
served in the Gelasiano. On the other hand, it seems that the spring ember 
days did not initially exist; they were added later to complete the yearly 
cycle of the seasons. 

The four ember days took a long time to become popular outside 
Rome since, still in the sixth to the eighth centuries, they were not cele
brated in some churches of the continent. One of Charlemagne's capitu
lars from the year 769 requires the priests to celebrate them and to 
announce them to the faithful. They were not introduced in Milan until 
after the twelfth century and only as fast days. 

On the other hand, they were not celebrated uniformly until the elev
enth century, since in Gaul and Germany, some celebrated the ones of 
March in the first week of June and others did it on the first week of Lent. 
Not even in Rome was there agreement about the date. To avoid these in
conveniences, which affected civil life because the date was certainly im
portant, several councils and writers worked to unify the discipline. 
Gregory VII ordered that, in accordance with the traditions of the Roman 
churches, the feast days of the first month should be celebrated on the 
first week of Lent, and those of summer on the eighth week of Pentecost. 
This legislation was confirmed in the Council of Piacenza (year 1095) by 
Urban II. This remained in force until the Vatican II reform, which has left 
the regulation of the time, duration and celebration in their territory to the 
Bishop's Conferences (in Spain, it is celebrated on the fifth and seventh of 
October, or at least on the fifth; these dates are very appropriate for the 
rural cycles, and can be easily be associated with the beginning of the aca
demic year in urban areas, or with the continuation of the tasks that were 
interrupted by the summer). They are called major feast days of petition 
and thanksgiving and, as we can infer from their name, they are not pen
ance days. This is why the Code, unlike that of 1917, no longer refers to 
them among the penitential days. 

The litanies are the fourth group of penance days. The institution of 
the Litaniae minores is attributed to St. Mamertus, bishop of Vienne, who 
provided that on approaching the day of the Ascension, all his people 
should participate on a procession with litanies that concluded in a 
church in the suburbs of the city, to beg God that the terrible earthquake 
that had desolated the area did not happen again. Some time later, the 
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synod of Orleans (511) prescribed its observance in all the churches of the 
kingdom of the Franks. It required that during the three days prior to the 
Ascension-that were already called Rogationes then-people fasted like 
they did during Lent, and that the slaves should not be allowed to work. 
The processions, which were included in the ordinary of all the main 
churches, soon became one of the most important liturgical celebrations, 
so much so that even kings, princes, magistrates, etc., participated in 
them. The so-called litanies of the saints were introduced later, at the be
ginning of the ninth century. They included psalms, chants, etc., but the lit
anies were the most important prayer elements, since they were the ones 
that contributed most to promote the participation of the people. The lita
nies prior to the Ascension disappeared with the new organization of the 
calendar realized in the recent liturgical reform. This is why the Code does 
not refer to them as penance days either. 
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§ 1 .  Dies festos itemque dies paenitentiae , universae Ec
clesiae communes, constituere, transferre, abolere, 
unius est supremae ecclesiasticae auctoritatis, firmo 
praescripto can. 1246 § 2. 

§ 2 .  Episcopi dioecesani peculiares suis dioecesibus seu 
locis dies festos aut dies paenitentiae possunt, per 
modum tantum actus, indicere. 

§ I. Only the supreme ecclesiastical authority can establish, transfer, or 
suppress holy days or days of penance which are applicable to the uni
versal Church, without prejudice to the provisions of can. 1246 § 2. 

§ 2. Diocesan Bishops can proclaim special holidays or days of penance 
for their own dioceses or territories, but only for individual occa
sions. 

SOURCES: § 1: cc. 1243, 1244 § 1; SCPF Ind., 15 mar. 1951, 3 et 4 
§ 2: C. 1244 § 2 

CROSS REFERENCES: cc. 1245, 1246 § 2, 1251, 1253 

COMME NTARY ------

Jose Antonio Abad 

This canon differs from the CJC/1917 in two main areas: the wide 
competence granted to bishops' conferences (cf. cc. 1246 § 2, 1251, 
1253)-nonexistent in the CJC/1917-and the notion of days of penance 
( cf. c. 1249) that is new and more extensive than that of the days of fast 
and abstinence of cc. 1250-1254 CJC/1917. 

Canons 1244 and 1245 identify who the proper authority is to estab
lish, transfer, or suppress feast days or days of penance, and refer to three 
subjects: 1) the Apostolic See, 2) the bishop, and 3) the parish priest and 
the superior of a religious institute or a clerical society of apostolic life of 
pontifical right. 

I. Paragraph 1 indicates that the Apostolic See has an exclusive and 
universal competence, which does not affect what is provided by c. 1246 
§ 2 regarding the suppression or transfer to Sunday of some holy days of 
obligation on behalf of the Bishop's Conferences, once the Apostolic See 
grants its authorization. This is a specific application of what is provided 
in Sacrosanctum Concilium 22 regarding authority in liturgical matters, 
as well as the authority of self-governance within the Church. 
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2. Paragraph 2 provides that diocesan bishops have the power, 
within their diocese or places, to indicate special feast days and days of 
penance, but not in an established and definitive mode except ad actum. 
For example, they could establish a day of penance in a specific place to 
repair the profanation of the Holy Eucharist in the church of that Christian 
community; or they could establish the day of the canonization of a saint 
that is very popular in their diocese as a feast day. 

We should note that, apart from the restriction that we have already 
mentioned, two other restrictions are specified: a) the canon does not con
template the suppression or transfer of the feast days or days of penance, 
it rather refers to the establishment of such days; and b) it does not refer 
to bishops in general, but to the diocesan ones, and the right that is as
signed to them is a proper one, since it may be necessary for the adequate 
fulfillment of their pastoral function, according to the doctrine of Christus 
Dominus 8, and taking into account what cc 87 and 381 § 1 provide. It may 
also be echoing the Sacrosanctum Concilium 22, where it is said that bish
ops have the liturgical authority that is determined by the law. 

3. Regarding the competencies of the parish priest and of the superi
ors of a religious institute or society of apostolic life of pontifical right, 
see commentary on c. 1245. 
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Firmo iure Episcoporum dioecesanorum de quo in 
can. 87, parochus, iusta de causa et secundum Episcopi 
dioecesani praescripta, singulis in casibus concedere po
test dispensationem ab obligatione servandi diem festum 
vel diem paenitentiae aut commutationem eiusdem in 
alia pia opera; idque potest etiam Superior instituti reli
giosi aut societatis vitae apostolicae, si sint clericalia 
iuris pontificii, quoad proprios subditos aliosque in domo 
diu noctuque degentes. 

Without prejudice to the right of diocesan Bishops as in can. 87, a parish 
priest, in individual cases, for a just reason and in accordance with the 
prescriptions of the diocesan Bishop, can give a dispensation from the ob
ligation of observing a holyday or day of penance, or commute the obliga
tion into some other pious works. The Superior of a pontifical clerical 
religious institute or society of apostolic life has the same power in re
spect of his own subjects and of those who reside day and night in a 
house. 

SOURCES: c. 1245; CodCom Resp. III, 12 mar. 1929 (AAS 21 [1929] 170); 
SCEEA Ind., 19 dee. 1941 (AAS 33 [1941] 516-517); SCCoun
cil Ind., 22 ian. 1946 (AAS 38 [1947] 27); Paen VII 

CROSS REFERENCES: cc. 87 § 1, 89 

COMME NTARY ------

Jose Antonio Abad 

This canon directly refers to the authority of the parish priest and 
the superior of a religious institute or a society of apostolic life, if they are 
clerical and of pontifical right, to dispense the obligation to observe a day 
of obligation or penance. This is a power that is located in the framework 
of c. 87 § 1 (in which diocesan bishops are authorized to dispense from 
disciplinary laws, universal or particular, and that is here explicitly pre
served), and in c. 89, which provides a general principle that here is the 
object of an exception. In any case, neither the transfer nor the creation of 
new feasts or penitential days is addressed here, but rather only the ability 
to dispense from them. This is understandable because neither the parish 
priest nor the superior in question have any authority in liturgical matters 
(SC 22). 

1892 



ABAD Tit. II. Sacred Times c. 1245 

1. Two conditions are provided for the faculty of the parish priest: 
a) it should be limited to specific cases-neither permanent nor definitive; 
b) it should deal with the dispensation of the inherent obligations of feast 
days or penitential days; c) in the case of penitential days, there may be a 
dispensation or commutation by other pious acts (the classical ones are 
alms and prayer); d) the dispensation or commutation refers to one's sub
jects, both within and without one's territory; and e) it must be exercised 
with just cause and without defying what the bishop has provided ( c. 89). 

2. In the case of religious superiors: a) we are talking about local su
periors of a religious institute or a clerical society of apostolic life of pon
tifical right; b) the subjects are both one's subjects and the people that 
live in their houses (e.g . ,  the service staff); and c) it is taken for granted 
that there is a just cause and it does not defy the provisions of its major 
superiors. 

The doctrine of this canon is in substantial agreement with that of 
c. 1245 of the CJC/1917. 
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Bk. IV. Pt. III. Sacred Places and Times 

CAPUT I 
De diebus festis 

CHAPTER I 

Feast Days 

ABAD 

§ 1 .  Dies dominica in qua mysterium paschale celebratur, 
ex apostolica traditione, in universa Ecclesia uti pri
mordialis dies festus de praecepto servanda est. 
Itemque servari debent dies Nativitatis Domini Nos
tri lesu Christi, Epiphaniae, Ascensionis et sanc
tissimi Corporis et Sanguinis Christi , Sanctae 
Genetricis Mariae, eiusdem Immaculatae Conceptio
nis et Assumptionis, sancti Ioseph, sanctorum Petri 
et Pauli Apostolorum, omnium denique Sanctorum. 

§ 2 .  Episcoporum conferentia tamen potest, praevia 
Apostolicae Sedis approbatione, quosdam ex diebus 
festis de praecepto abolere vel ad diem dominicam 
transferre. 

§ 1. Sunday, on which by apostolic tradition the paschal mystery is cele
brated, is to be observed in the universal Church as the primary holy 
day of obligation. The following feast days are also to be observed as 
holy days of obligation: the Nativity of Our Lord Jesus Christ, the 
Epiphany, the Ascension, Corpus Christi, Mary the Mother of God, 
her Immaculate Conception, her Assumption, St. Joseph, the Apostles 
SS Peter and Paul and All Saints. 

§ 2. However, the Bishops' Conference may, with the prior approval of the 
Apostolic See, suppress certain holy days of obligation or transfer 
them to a Sunday. 

SOURCES: § 1: c. 1247 § 1; SC 102, 106-108; EMys 25; PAULUS PP. VI, m. 
p. Mysterii paschalis, 14 feb. 1969, I (AAS 61 [1969] 223), 
SCRit Normae, 21 mar. 1969, 4, 5; DPMB 86; PAULUS PP. VI, 
Exhort. Ap. Marialis cultus, 2 feb. 1974, 20 (AAS 66 [1974] 
131-132); PAULUS PP. VI, Let., 4 aug. 1977; SCCE Instr. In ec
clesiasticam futurorum, 3 iun. 1979, 32 
§ 2 :  c. 1247 § §  2 et 3; SCCouncil Ind., 18 nov. 1958; SCRit 
Normae, 21 mar. 1969, 7 

CROSS REFERENCES: 
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COMMENTARY 

Jose Antonio Abad 

c. 1246 

This canon has two paragraphs. In the first one (the most important 
and extensive) it specifies which are the feast days, and indicates two big 
groups: on the one hand, Sundays; on the other hand, a series of solemni
ties of the Lord, the Blessed Virgin, and the Saints. 

When ref erring to Sunday, it deals with its origin, content, and impor
tance by means of these three great statements: it can be traced back to 
the apostolic age, it celebrates the paschal mystery, and it is the Christian 
feast day par excellence. The three statements are taken almost literally 
from Sacrosanctum Concilium 106, and two of them (that of the nature 
and origin) are also inspired by Sacrosanctum Concilium 6. The most im
portant statement is the one concerning the paschal mystery, since it justi
fies both the apostolic institution and the primacy of Sundays over all 
other feast days.1 

In listing feast days, this canon does not explicitly mention the litur
gical times, but it takes them into account, since the first one refers to 
feasts within liturgical seasons (Christmas, Epiphany, Ascension, Corpus 
Christi), then to those of the saints, within which it proceeds according to 
the following hierarchy: the Blessed Virgin (Holy Mary Mother of God, the 
Immaculate Conception and the Assumption), St. Joseph, the Holy Apos
tles Peter and Paul, and, finally, the solemnity of All Saints. It may have 
been appropriate to order the three solemnities according to the order in 
which they appear in the liturgical year (the Immaculate Conception, Holy 
Mary Mother of God and the Assumption); but the canon has preferred to 
follow the ontological enumeration, indicating that divine maternity is the 
basis for the entire Marian cult. 

Paragraph 2 focuses on two issues: the suppression of certain feast 
days or their transfer to Sunday, and the competent authority in this matter. 
Since it is a question that, on the one hand, is important, and, on the other 
hand, affects only certain territories, the Code sought to combine two au
thorities: the bishops' conference-meaning the conference of the nation 
in question-and the Apostolic See. It is thus an application of what the 
Sacrosanctum Concilium 22 provided where it is said that the proper au
thority in liturgical matters is the Apostolic See, and, as far as the law pro
vides, of the local assemblies of bishops, that were later defined as national 
assemblies or bishops' conferences. When trying to transfer a feast day to 
Sunday, bishops' conferences should take into account the General Norms 
concerning the Liturgical Year and Calendar, where it is provided that "in 
principle Sundays always exclude the assignment of any other celebration" 

1. Cf., regarding Sundays, the Apostolic Letter of John Paul II Dies Domini, May 31, 1998. 

1895 



c. 1246 Bk. IV. Pt. III. Sacred Places and Times ABAD 

(no. 6) and that "Advent, Lent, and Easter Sundays have precedence over 
all feast days of the Lord, and over all Solemnities" (no. 5). 

On comparing this canon with that of the CJC/1917 ( c. 124 7), we no
tice that they differ in that c. 124 7 of the CJC/1917 limited itself to pointing 
out the feast days of obligation, placing Sundays at the same level as the 
others-although it did mention it first, it did not refer to its origin and na
ture. Now, however, Sundays have the theological and juridical emphasis 
that they deserve, and this is also made explicit in the doctrine. 
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Die dominica aliisque diebus festis de praecepto fideles 
obligatione tenentur Missam participandi; abstineant in
super ab illis operibus et negotiis quae cultum Deo red
dendum, laetitiam diei Domini propriam, ant debitam 
mentis ac corporis relaxationem impediant. 

On Sundays and other holy days of obligation, the faithful are obliged to 
participate in the Mass. They are also to abstain from such work or busi
ness that would inhibit the worship to be given to God, the joy proper to 
the Lord's Day, or the due relaxation of mind and body. 

SOURCES: c. 1248, SCPF Resp., 2 dee. 1922; SCCouncil Instr. Saepe nu
mero, 14 iul. 1941 (AAS 33 [1941] 389-391); SCCouncil Litt. 
circ., 25 mar. 1952 (AAS 44 [1952] 232-233); SC 106; SCPF 
Resp., 14 feb. 1966; EMys 25; DPMB 86 a 

CROSS REFERENCES: 

C OMMENTARY 

Jose Antonio Abad 

This canon focuses on the way in which the feast days should be cel
ebrated. It differentiates between "Sundays" and "other feast days" follow
ing the c lassification of the previous canon, which enhances the 
importance of Sundays. 

1. It specifies the way in which the feast days are to be celebrated 
both in a positive and in a negative way. In a positive way, it provides that 
the faithful must participate in the Mass; in a negative way, it forbids them 
to work under certain circumstances. The order that it follows, first the 
participation in the Eucharist, then resting, is not capricious or random. It 
reflects the nature of things, since it is not questionable that the primacy 
corresponds to the eucharistic celebration, since without it, it would not 
be possible to celebrate Sundays or any other Christian feast. In fact, Sun
days were celebrated with zeal during the first few centuries, even though 
they were working days (see commentary on the book IV, part III, tit. II). 
Nowadays, many faithful have to work, but still celebrate the very core of 
Sundays or of the feast if they participate in the Eucharist. 

The norms concerning the Mass incorporate the doctrine and termi
nology that was habitual from Vatican Council II by changing "attending" 
to "participating." In order to understand what underlies this expression, 
it is necessary to refer above all to Sacrosanctum Concilium, where it is 
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said that "Christ's faithful, when present at this mystery of faith, should 
not be there as strangers or silent spectators. On the contrary, through a 
good understanding of the rites and prayers they should take part in the 
sacred action, conscious of what they are doing, with devotion and full 
collaboration" (SC 48 and passim). We should also take into account the 
doctrine of the constitution itself (that is repeated in the later documents 
on this matter) on the unity existing between the liturgy of the word and 
the strictly eucharistic liturgy-even if we want to determine the range of 
its compulsory nature-a unity so close that they form only one act of 
worship ( cf. SC 56). 

2. Regarding the degree of its obligatory nature, it does not specify 
whether it is grave or light, nor whether it is an obligation that affects each 
and every one of the stated days or all of them as a whole. On comparing 
this canon with § 2 of the following one, however, which says that a "grave 
cause" can dispense from participating in the mass, we must conclude that 
the obligation to participate is also grave. On the other hand, if c. 1246 ex
plicitly indicates the holy days of obligation, and this one specifies that in 
those days one should participate in the Holy Mass, this means that the ob
ligation refers to each and every one of those specified, and that it is not 
contemplated by applying the principle of substantial totality. Further
more, the legislator has aimed to follow the secular tradition of the Church, 
despite some recent opinions which are contrary to the precept, 1 in order 
to help the faithful to overcome their own carelessness and negligence, 
without forgetting the pedagogy that this obligation entails in order to un
derline the importance of the important, which, as we have already said, is 
the eucharistic celebration. More precisely, it was the pedagogical inten
tion of enhancing the Sunday Mass which prompted the legislator not to in
clude other practices, very commendable in themselves and in harmony 
with Sundays and feast days, such as vespers or other pious exercises. 2 

3. The prohibition to work is regulated in the following manner: 
those jobs that stop one from worshipping God, enjoying the happiness 
that is inherent to the Day of the Lord, or enjoying the appropriate rest of 
body and mind. It is not necessary that all these circumstances take place 
at the same time; it is sufficient if one of them occurs. In any case, it seems 
clear that the jobs that are forbidden in the first place are those that pre
vent us from worshipping God and, more specifically, from participating in 
the Eucharist. 

The classical distinction between liberal and servile jobs has disap
peared. This is a consequence of having adopted the current theology of 
work, the dignity of which comes from the person; so there is no reason to 

1. Cf. H. MULLER, "De christifidelium obligatione missae dominicali participandi sub 
aspectu canonico," in Periodica 63 (1974), pp. 41 1-428. 

2. Comm. 15 (1983), p. 251. 
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allow/forbid only some of them. According to this, the criteria to establish 
the kind of work that is allowed or forbidden must be that of ordinary 
work, since the person who frees him or herself from it will be able to par
ticipate in the Eucharist, enjoy the happiness inherent in Sundays, and 
rest the body and the spirit, since it will act as the master of time and 
things. 
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§ 1 .  Praecepto de Missa participanda satisfacit qui Mis
sae assistit ubicumque celebratur ritu catholico vel 
ipso die festo vel vespere diei praecedentis. 

§ 2.  Si deficiente ministro sacro aliave gravi de causa 
participatio eucharisticae celebrationis impossibilis 
evadat, valde commendatur ut fideles in liturgia 
Verbi, si quae sit in ecclesia paroeciali aliove sacro 
loco, iuxta Episcopi dioecesani praescripta cele
brata, partem habeant, aut orationi per debitum 
tempus personaliter aut in familia vel pro opportuni
tate in familiarum coetibus vacent. 

§ I. The obligation of participating in the Mass is satisfied by one who as
sists at Mass wherever it is celebrated in a catholic rite, either on the 
holy day itself or on the evening of the previous day. 

§ 2. If it is impossible to participate in a eucharistic celebration, either be
cause no sacred minister is available or for some other grave reason, 
the faithful are strongly recommended to take part in a liturgy of the 
Word, if there be such in the parish church or some other sacred 
place, which is celebrated in accordance with the provisions laid 
down by the diocesan Bishop; or to spend an appropriate time in 
prayer, whether personally or as a family or, as occasion presents, in 
a group of families. 

SOURCES: § 1: c. 1249; CodCom Resp. IV, 25 mar. 1952 (AAS 44 [1952] 
497); Sancta Sedes Deel., 7 ian. 1954; SCCouncil Reser. , 2 iul. 
1 96 4 ;  SC Council  Reser . ,  1 5  maii  1965 ;  SCRit  Let . ,  
25 sep. 1965; SCCouncil Reser., 19 oct. 1965; SCCouncil Re
ser., 2 feb. 1966; SCPF Reser. , 14 feb. 1966; SCPF Reser., 
5 maii 1966; EMys 28; SCRit Normae, 21 mar. 1969, 3; SCDW 
Reser., maii 1967 
§ 2 :  SC 35, 4;  IOe 37; PAULUS PP. VI, Alloc., 26 mar. 1977, 
2 (AAS 69 [1977] 465) 

CROSS REFERENCES: 

COMME NTARY ------

Jose Antonio Abad 

The two paragraphs of this canon deal with very different issues, for 
while the first one focuses on the necessary rite and time to fulfill the pre
cept of participating in the mass, the second deals with the reasons that 
would justify being dispensed from it, and, most of all, tries to provide a 

1900 



ABAD Tit. II. Ch. I. Feast Days c. 1248 

pastoral answer to those who are unable to fulfill it, especially due to the 
lack of ministers to celebrate the Eucharist. 

1. Regarding the rite, it only requires that the mass be celebrated ac
cording to the Catholic rite, either the one belonging to the Latin Church 
or the one belonging to the Eastern one; as far as the day is concerned it 
expands the schedule to twelve on the eve of the feast day. The Code has 
incorporated a practice that has been used since Vatican II-supported to 
a certain extent by the Jewish calculation of the day-but eliminating any 
type of restriction, since it does not require any just or grave cause to par
ticipate in the mass during this period of time. Furthermore, the expres
sion "the day before in the evening" is a formula that is intentionally 
"general in order to avoid casuist situations and anxieties." 1 On the other 
hand, this hourly calculation does not affect resting, so that whoever de
cides to participate in the Eucharist on the eve of Sunday or feast day, can 
continue to work that very evening. The canon does not provide any con
dition regarding the place; hence, whoever participates in the mass that is 
celebrated in a parish, an oratory, a sacred or profane place, etc., fulfills 
the precept. The intention of the legislator is to facilitate the fulfillment of 
the precept. 

2. Paragraph 2 deals with two different questions: the question of the 
causes that excuse one from participating in the mass, and some possible 
substitutes. As far as the former is concerned, it indicates two possible 
ones: the lack of a celebrating minister or a grave cause would prevent it. 
As far as the latter is concerned, it provides some means that can some
how substitute the participation in the Eucharist-although the Eucharist 
cannot, strictly speaking, be substituted by anything-these means are not 
compulsory or unique. 

In accordance with the objective importance that the celebrations of 
the word have-as Sacrosanctum Concilium 35, has acknowledged-the 
canon "recommends them keenly" and in the first place, if they are cele
brated both in a sacred place or in another one authorized by the bishop; 
then it suggests private and family prayer. But these are just some of the 
many examples that it could suggest. 

Since the number of faithful that are deprived of participating in the 
Sunday Eucharist due to the lack of ministers is considerable, the Holy 
See, backing up the desires expressed by several Bishops' Conferences af
fected by this issue, has published a directory for Sunday celebrations in 
the absence of a priest (June 2, 1988)2 in which after reinstating the nature 
of Sundays, the centrality of the Eucharist, and how it is impossible to 
substitute it ( chap. I), it provides the conditions to perform these cele
brations ( chap. II) and draws the general outline of the celebration 

l. Comm. 15 (1983), pp. 251-253. 
2. Notitiae 24 (1988), pp. 366-378; Cf. also Instr. EdM, art. 7. 

1901 



c. 1248 Bk. IV. Pt. III. Sacred Places and Times ABAD 

( chap. III), leaving it up to the bishops' conferences-when the situation 
thus requires-to provide more detailed norms and to adapt them to the 
character and diverse circumstances of the different peoples, although 
they must inform the Holy See (Introduction, no. 7). These celebrations 
are very commendable, since they provide an opportunity to listen to the 
word of God proclaimed (readings) and brought up to date (homily), to 
pray as a community, and to receive the holy communion; from a legal 
point of view, however, they are not obligatory. 

In this canon the Code has shown a fine pastoral sensitivity. 
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Tit. II. Ch. II. Days of Penance 

CAPUT II 
De diebus paenitentiae 

CHAPTER II 

Days of Penance 

c. 1249 

Omnes christifideles, suo quisque modo, paenitentiam 
agere ex lege divina tenentur; ut vero cuncti communi 
quadam paenitentiae observatione inter se coniungantur, 
dies paenitentiales praescribuntur, in quibus christifide
les speciali modo orationi vacent, opera pietatis et cari
tatis exerceant, se ipsos abnegent, proprias obligationes 
fidelius adimplendo et praesertim ieiunium et abstinen
tiam, ad normam canonum qui sequuntur, observando. 

All Christ's faithful are obliged by divine Law, each in his or her own way, 
to do penance. However, so that all may be joined together in a certain 
common practice of penance, days of penance are prescribed. On these 
days Christ's faithful are in a special manner to devote themselves to 
prayer, to engage in works of piety and charity, and to deny themselves, by 
fulfilling their obligations more faithfully and especially by observing the 
fast and abstinence which the following canons prescribe. 

SOURCES: cc. 1250, 1251; SC 5; Paen I-III; SCCouncil Reser., 22 apr. 
1966; SCCouncil Reser., 24 feb. 1967 

CROSS REFERENCES: 

C OMMENTARY 

Jose Antonio Abad 

This canon focuses on two different issues: the penance of divine 
law and the penance of ecclesiastical law. 

1. Regarding the former, the canon clearly indicates its compulsory 
nature and its universality: "All Christ's faithful are obliged ... to do 
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penance"; it does not, however, specify whether it is referring to penance 
in a strict sense, or to the external forms of this virtue. In any case, taking 
into account the spirit of the Apostolic Constitution Paenitemini of Feb
ruary 17, 1966, on which it draws almost literally, the term penance in
cludes both the intimate and complete transformation and renewal of man 
through grace (inner dimension) as well as the external manifestations 
that this "metanoia" entails, among which we can find the voluntary and 
loving acceptance of the cross. Regarding interior change and the good 
works that derive from it, the doctrine is uniform: all faithful should do 
penance-since they are all sinners-and they should all perform good 
works; on the other hand, it is possible to have a penitential plurality in 
the external manifestations of the virtue. This is why the canon indicates 
that according to divine Law "everyone should do penance," but "each one 
in their own manner." 

2. Regarding ecclesiastical penance, the canon is more specific: it 
refers exclusively to the external forms of the virtue of penance : 
"practices ... of penance." The legislator could have entrusted the deter
mination solely to the wishes of the faithful; he has, however, pref erred to 
provide "some common practice of penance" taking into account that the 
Church is a people and a body. Thus, it emphasizes that penance does not 
only have an individual character but also an ecclesial one. This general 
reason explains why "a series of penitential days" have been established, 
and that certain methods of penance are practiced during them. The spe
cific practices are divided in four groups: a) prayer, b) works of piety and 
charity, c) fulfillment of one's own duties, and d) fasting and abstinence. 

The nuances of the drafting are important. For example, it does not 
say that during these penitential times, the faithful should devote them
selves to prayer, but rather that they do so "in a special manner"; this is 
also the case with the fulfillment of one's own duties, since it says that 
they should be performed "more faithfully" during these days; finally, it 
emphasizes the importance of fasting and abstinence since the clause "es
pecially" only applies to them. This underlines, on the one hand, the posi
tive character of penance and its incorporation to Christian life, and, on 
the other hand, the importance that the Church continues to give to phy
sical ascesis. 

But, the most important thing are the works themselves which this 
canon indicates: prayer, works of piety and charity, and self-denial espe
cially in the fulfillment of social, family, and professional duties, and sobri
ety in food and drink. As the Apostolic Constitution Paenitemini 
explains, "the Holy Church, despite having always guarded in a special 
way abstinence from meat and fasting, aims to indicate in the 'prayer
fasting-charity' traditional triad the main ways of fulfilling the divine pre
cept of penance." This is why, in places that enjoy good standards of eco
nomic welfare, the faithful must provide special evidence of asceticism, 
and, simultaneously, of charity toward the less fortunate, sharing their 
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goods with them; on the other hand, in the case of the most destitute ones, 
they will struggle to make their suffering one with Jesus Christ. On the 
other hand, due to the widespread break between faith and practice, it is 
particularly important to observe the recommendation to make an effort 
to fulfill one's own duties during the penitential days. 

3. This is a programmatic canon for the others, and it was not 
present in the CJC/1917, which only specified the general obligation to do 
penance on days of fasting and abstinence. This has its main source in the 
Apostolic Constitution Paenitemini of Paul VI which incorporates the 
new circumstances and sensitivities of the Church. 
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Dies et tempora paenitentialia in universa Ecclesia sunt 
singulae feriae sextae totius anni et tempus quadragesi
mae. 

The days and times of penance for the universal Church are each Friday of 
the whole year and the season of Lent. 

SOURCES: c. 1252; SCCouncil Deer. Pia mater Ecclesia, 29 ian. 1917 
(AAS 9 [1917] 84); CodCom Resp., 3 ian. 1918; SCCouncil 
Deer. Plures ex America, 10 nov. 1919 (AAS 11 [1919] 462); 
SCPF Ind., 27 apr. 1920; SCCouncil Ind., 20 dee. 1940 
(AAS 33 [1941] 24); SCCouncil Deer. Cum adversa, 28 ian. 
1949 (AAS 41 [1949] 31-32); SC 110; Paen III, II §§  1 et 2 

CROSS REFERENCES: 

COMME NTARY ------

Jose Antonio Abad 

This canon deals with the days and times of penance of universal 
character. Regarding the days, they are retained for all Fridays thus con
tinuing a tradition that has not been interrupted since the apostolic era, 
according to the Didake (the following canon will add Ash Wednesday); as 
far as the liturgical times are concerned, the time of Lent is also incorpo
rated. As one could expect, it does not include the time of Advent, which, 
although it had a pronounced penitential character in some liturgies
such as the old Spanish one and the Gallican-the Roman Advent was 
never of such nature; it was rather characterized by the joyous expecta
tion of the (first and last) coming of the Messiah. 

The Roman Lent always had this penitential character because it was 
created to prepare-together with the catechumens that were to be bap
tized on the following Paschal Vigil-the "penitents" for reconciliation 
prior to the celebration of Easter. When the "Ordo Paenitentium" disap
peared, Lent did not lose its penitential character, although it focused on 
the faithful, with the intention of preparing them to celebrate Easter 
through a serious, ascetic effort expressed, above all, through fasting and 
abstinence. 
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Sacrosanctum Concilium 109-110 ratified the traditional, peniten
tial character of the Roman Lent, although it expanded its scope, since it 
indicated that "during Lent, penance should be not only internal and indi
vidual but also external and social" (SC 110); besides, the penitential prac
tices of this time must be promoted "in ways suited to the present day, to 
different regions, and to individual circumstances" (ibid.). This interpreta
tion was later incorporated into the General Norms of the Liturgical Year 
(no. 27).1 

1. Cf. Notitiae 5 (1969), pp. 165-176. 
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Abstinentia a carnis comestione vel ab alio cibo iuxta 
conferentiae Episcoporum praescripta, servetur singulis 
anni sextis feriis, nisi cum aliquo die inter sollemnitates 
recensito occurrant; abstinentia vero et ieiunium, feria 
quarta Cinerum et feria sexta in Passione et Morte Do
mini Nostri Iesu Christi. 

Abstinence from meat, or from some other food as determined by the 
Bishops' Conference, is to be observed on all Fridays, unless a solemnity 
should fall on a Friday. Abstinence and fasting are to be observed on Ash 
Wednesday and Good Friday. 

SOURCES: c. 1252; SCCouncil Deer. Pia mater Ecclesia, 29 ian. 1917 
(AAS 9 [1917] 84); CodCom Resp., 17 feb. 1918 (AAS 10 
[1918] 170), SCCouncil Deer. Plures ex America, 10 nov. 
1919 (AAS 11 [1919] 462); SCPF Ind., 27 apr. 1920; CodCom 
Resp., 24 nov. 1918 (AAS 12 [1920] 576- 577); SCCouncil Ind., 
14 feb. 1922; SCCouncil Resp., 17 oct. 1923; SCCouncil Ind., 
20 dee. 1940; SCEEA Ind., 19 dee. 1941 (AAS 33 [1941] 516-
517); SCCouncil Ind., 22 ian. 1946 (AAS 38 [1946] 27); 
SC-Council Deer. Cum adversa, 28 ian. 1949 (AAS 41 [1949] 
32-33), SC 110; Paen III, II § §  2 et 3; III § §  1 et 2; SCRit Nor
mae, 21 mar. 1969, 20 

CROSS REFERENCES: c. 1253 

COMME NTARY ------

Jose Antonio Abad 

This canon specifies the practices proper to days of penance, and 
distinguishes the following categories: a) Fridays in general, b) Fridays 
which coincide with solemnities, c) Good Friday, and d) Ash Wednesday.1 

The general norm basically says that abstinence of meat or any other 
food specified by the bishops' conference must be observed every Friday. 
The mention of "other food" must be interpreted in the light of c. 1253 (see 
commentary), where the gamut of options is wider. 

1. Here one recalls the ruling by the Ap. Const.of Paul VI Paenitemini, on February 12, 
1966, in AAS 58 (1966), pp. 177-185, III, II, § §  2 y 3. In 1967 the SCCouncil specified in an 
official reply that the obligation of observing days of penitence is grave considered in its 
entirety; so whoever omits a qualitatively or quantitatively significant part without excusable 
motive contravenes gravely; cf. AAS 59 (1967), p. 229.) 
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ABAD Tit. II. Ch. II. Days of Penance c. 1251 

This norm does not affect Fridays that have a liturgical status of so
lemnity, no matter whether they are of obligation or not. 

Good Friday receives a special treatment in accordance with the tra
dition preserved by Sacrosanctum Concilium, where it is said that it 
"must be kept sacred" and be "celebrated everywhere" (SC 110). This is 
why, besides abstaining from meat, the faithful must fast. Tertullian 
speaks about this fasting already, although in the African Church of which 
he is a witness, it had an eschatological character (they fasted because the 
Spouse was absent; the presence took place in the Eucharist of the pas
chal vigil, when the fast was broken). The penitential character comes 
later. Fasting has always been associated with abstinence. It may be ap
propriate here to warn that the penance of Good Friday is of a paschal 
character, since this day is not part of Lent but of the sacred triduum, and 
for this very reason it has a special importance. On this day, the Church 
accompanies and feels particularly united with the suffering Christ who is 
dying on the Cross for the sins of his sons and daughters. 

The same discipline that applies to Good Friday applies to Ash 
Wednesday, since this is the day in which the Christian community begins 
the great Lenten journey. This is a traditional characteristic of the Roman 
Lent that was preserved even when the institution of "the penitents" disap
peared. 

The canon does not make any reference to Holy Saturday. Perhaps it 
might have been appropriate to incorporate the provision of the liturgical 
constitution in which it is keenly recommended because it is part of the 
"paschal fast" (SC 110); particularly, since the revised liturgical books and 
other documents of the magisterium do incorporate this provision. 2 

It is important to emphasize not only the ascetic but also the sacra
mental value of the different Fridays of the year, and of Good Friday, inas
much as they are expressions of the following of Christ in the weekly and 
annual day consecrated to the memory of his passion. 

2. Misal Romano, Sabado Santo; CDWDS, "Litterae circulares de Festis Paschalibus 
praeparandis et celebrandis," in Notitiae 24 (1988), pp. 81-107, no. 73. 
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c. 1252 

1252 

Bk. IV. Pt. III. Sacred Places and Times ABAD 

Lege abstinentiae tenentur qui decimum quartum aetatis 
annum expleverint ; lege vero ieiunii adstringuntur 
omnes aetate maiores usque ad annum inceptum sexage
simum. Curent tamen animarum pastores et parentes ut 
etiam ii qui, ratione minoris aetatis ad legem ieiunii et 
abstinentiae non tenentur, ad genuinum paenitentiae 
sens um inf ormentur. 

The law of abstinence binds those who have completed their fourteenth 
year. The law of fasting binds those who have attained their majority, until 
the beginning of their sixtieth year. Pastors of souls and parents are to en
sure that even those who by reason of their age are not bound by the law 
of fasting and abstinence, are taught the true meaning of penance. 

SOURCES: c. 1254; CodCom Resp., 13 ian. 1918; Paen III, IV 

CROSS REFERENCES: cc. 97 § 1, 203 

COMME NTARY ------

Jose Antonio Abad 

This canon deals mainly with the subjects who are bound to ecclesi
astical penance, providing the age of fourteen years as the moment when 
the obligation of abstinence begins, and the age of eighteen (cf. c. 97 § 1) 
and fifty-nine ( cf. c. 203), as the initial and final limits of the obligation to 
fast. 

But it is also concerned with what we could call the penitential pe
dagogy of children and adolescents, since it encourages pastors and par
ents to form a spirit of penance in those that are not bound to abstinence 
and fasting due to their age. We believe that c. 1249 implies a determined 
orientation to this respect, since prayer, works of piety and charity, and 
the fulfillment of one's own duties are feasible at any age and in any situa
tion, and they provide an opportunity to grow gradually in these virtues, 
emphasizing the redeeming value of any small sacrifice made for the love 
of Jesus Christ. On the other hand, the education of the conscience of the 
children and adolescents in all that has to do with the fulfillment of one's 
own duties, helping them to overcome stubbornness, laziness, and selfish
ness in loving imitation of Jesus Christ, is particularly relevant to Chris
tian education. 
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ABAD 

1253 

Tit. II. Ch. II. Days of Penance c. 1253 

Episcoporum conferentia potest pressius determinare 
observantiam ieiunii et abstinentiae, necnon alias formas 
paenitentiae, praesertim opera caritatis et exercitatio
nes pietatis, ex toto vel ex parte pro abstinentia et ieiu
nio substituere. 

The Bishops' Conference can determine more particular ways in which 
fasting and abstinence are to be observed. In place of abstinence or fast
ing it can substitute, in whole or in part, other forms of penance, espe
cially works of charity and exercises of piety. 

SOURCES: SCPF Ind., 27 apr. 1920; SCCouncil Ind., 14 feb. 1922; SC
Council Ind., 15 sep. 1931; SCCouncil Ind., 20 dee. 1940; SC
Council Ind., 22 ian. 1946 (AAS 38 [1946] 27); LG 26 Paen III, 
VI 

CROSS REFERENCES: cc. 1251, 1252 

C OMMENTARY 

Jose Antonio Abad 

The Constitution Paenitemini of February 17, 1966 granted bishops' 
conferences a wide margin of action when "reorganizing the penitential 
discipline with forms that are more appropriate to our time" and more 
adapted to "local customs," leaving it up to their discretion and pastoral 
care to determine the norms that they consider to be appropriate and effi
cient for each place, taking for granted that they have direct knowledge of 
the real situation of the faithful with whose care they have been entrusted 
(Paen, III, c ). They could, to be more specific, transfer the days of pen
ance when there was a just cause-with the time of Lent remaining un
changed-and completely or partly substitute abstinence and fasting by 
other forms of penance, especially by works of piety and charity (Paen, 
VI, 1, a and b), although they had to inform the Holy See of the norms pro
vided in that respect (Paen, VI, 2). 

Canon 1251 echoes this provisions and c. 1253 sanctions them sub
stantially, since it entrusts bishops' conferences with the possibility of 
specifying or completely or partly substituting fasting and abstinence. 
Furthermore, there is an absolute concordance between the different sub
stitutions, since the canon takes from the Paenitemini the expression "in 
all or in part for other forms of piety, particularly works of charity and 
practices of piety" (Paen, VI, 1, b and c). 
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c. 1253 Bk. IV. Pt. III. Sacred Places and Times ABAD 

Substituting fasting or abstinence with other forms of penance by 
the bishops' conferences is not a new possibility, or alternative, for the 
faithful, but it involves the obligation to observe the forms provided by 
particular law. 1 The latter, on the other hand, should take into account the 
greater spiritual good of the souls in order to be faithful to the spirit of the 
Church. 

The Spanish Bishops' Conference, using the faculties that are granted 
to it by this canon, has provided as follows: 

1) The traditional practice of the Fridays of the year, which consists 
of abstaining from meat, is preserved. 

2) This penance can be substituted, in accordance to the free will of 
the faithful, by any of the following practices recommended by the 
Church: reading sacred scripture, alms (in the amount that each person 
determines in conscience), other works of charity (visiting the sick or dis
tressed), works of piety (participation in the Holy Mass, praying the ro
sary, etc.), and corporal mortifications. 

3) This substitution does not include Fridays during Lent. 

4) The fast of Ash Wednesday and Good Friday-which consists in 
having just one meal a day-allows the faithful to eat some food in the 
morning and at night, following the legitimate usages where the quality 
and quantity of the food is concerned. 2 

There is no mention of the bull that was in force for some time in 
Spain, because the Apostolic Constitution Paenitemini abrogated all the 
general and particular privileges and indults; whereas, the usage has been 
preserved where fasting is concerned. 

It is obvious that Spanish particular law is informed by the general 
indications of the frame-canon ( c. 1249) and of the Apostolic Constitution 
Paenitemini, so, in this sense, it has been faithful to the spirit and the let
ter of universal law. This spirit can also be noticed in the substitutions. 
For instance, the reading of sacred scripture, both the Old and the New 
Testaments, is mentioned in the first place, which puts in practice the de
sire of Vatican II to promote a love for sacred scripture ( cf. SC 24; DV 25 
and passim), a love that the Christian people in Spain are particularly in 
need of. It also incorporates the classic triad (alms-prayer-mortification); 
one of the works of charity mentioned is visiting the sick, a practice that is 
particularly popular in our tradition; finally, it also mentions saying the 
holy rosary, a practice that has been well spread among us until recent 
times, but that is at risk of being lost. 

l. Comm. 12 (1980), p. 367. 
2. CBS, "Decreto (primero) general de la Conferencia Episcopal Espanola sobre las 

normas complementarias al nuevo C6digo de Derecho Canonico," art. 13, 2, in BOCEE l 
(1984) 103, and in Ecclesia no. 2183, July 21, 1984, 15 (895). 
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------- INTRODUCTION ------

Mariano Lopez Alarcon 

I. The title "De bonis Ecclesiae temporalibus" is the same as the title 
of the sixth part of Liber III of CJC/1917. In the CIC working drafts, the 
term used today by the majority of authors, 1 "De iure patrimoniali Eccle
siae, "2 was being used up to the time the Coetus studiorum introduced 
the new term.3 The new term was kept in the Schema canonum Libri V 
(in 1977) because, according to the majority opinion of the Coetus, "the 
word patrimony seems to suggest the idea of vast Church possessions. 4 
But this argument is not convincing, for the fact is that the patrimony of 
the Church's juridical persons is actually small and it is normal to refer to 

1. Cf., e.g., A. MOSTAZA, "Derecho patrimonial can6nico," in Derecho can6nico (Pamplona 
1975), pp. 3 15ff; P. FEDELE, Lezioni de Diritto patrimoniale canonico (Rome 1977); 
K. MORSDORF, "Kirchliches Vermbgensrecht," in Lehrbuch des Kirchenrechts, II (Munich 
1967), pp. 492ff; D. FALTIN, De Jure patrimoniali Ecclesiae (Rome 1973). 

2. Comm. 5 (1973), p. 94. 
3. Comm . 12 (1980), p. 394. 
4. Ibid. 
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personal or family or professional patrimony to express modest accumu
lations of wealth and rights that are protected by public authority. 5 It is in
deed correct to say that a juridical person has a right to its patrimony-an 
organized body of goods and rights to serve the purposes of the entity. Or 
as Garcia Barberena writes, citing Wernz, the Church's patrimony includes 
"everything temporal, tangible or intangible under the Church's power that 
is intended by Church authority for its own use and purposes. "6 The CIC 
refers to patrimonial funds (cc. 531, 1274 § 3, 1275) and to special patrimo
nial funds (c. 1274 § §  1 and2). The CIC also assumes that every public 
juridical person has a stable patrimony (cc. 1285, 1291). The CIC's concep
tion of patrimony is implicit in the detailed regulation of the financial of
fice, councils of economic affairs, and administrative activity. 

II. Patrimonial law as a branch of the main body of laws includes 
"the norms and basic institutions of economic organization or, what 
amounts to the same thing, the norms and institutions by which the pur
poses of attribution, use, marketing , or trade in economic goods are 
achieved, and the social cooperation that some people may achieve for or 
in the service of other persons."7 This meaning was adopted in canonical 
doctrine by Prof. Gimenez Fernandez, who used the term "economic 
canon law," although his purpose was merely to juxtapose the Church's 
social doctrine and CIC/1917's norms on the Church's patrimonial goods. 

Canonical patrimonial law should deal with both the static aspect of 
the attribution of the goods and the dynamics of patrimonial distribution 
of and trade in goods, cooperation through services, and administration of 
both the preservation and the use of patrimonial property. 

The attribution of goods to subjects, or rather to canonical juridical 
persons, follows a dual governance: the governance established for public 
juridical persons, governed by canonical norms, and the governance given 
in laws and statutes as the proper governance for private juridical per
sons. However, the following CIC norms are common to both classes of 
juridical persons: norms on objectives ( c. 1254 § 2), on the patrimonial au
thority of the Roman Pontiff (c. 1256), rights over goods (c. 1257 § 1), ca
nonical legal powers (c. 1257 § 2), and individuals subject to canonical 
taxes ( c. 1263). Generally, juridical persons are subject to discipline by the 
bishop to avoid abuses in administering goods ( c. 392 § 2). 

The distribution of goods must be such as to achieve the purposes of 
the Church, in particular the following: support public worship, fittingly 
support the clergy and other ministers, and carry out the work of the sa
cred apostolate and charity, especially among the needy ( c. 1254 § 2). 

5. Cf. L. DE ECHEVERRIA, commentary on C. 1254, in Salamanca Com; A. MOSTAZA, 
Derecho patrimonial, in Nuevo Derecho Canonico (Madrid 1983), p. 423. 

6. T. GARCfA BARBERENA, "Patrimonio eclesiastico," in Gran Enciclopedia Rialp, XVIII 
(Madrid 1974), p. 65. 

7. M. GIMENEZ FERNANDEZ, Instituciones juridicas de la Iglesia cat6lica, II (Madrid 
1942), pp. 3ff. 
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Trading in goods (acquisition, exchange, alienation) is referred to the 
corresponding norms of civil law (cc. 1255, 1259 and1290, among others). 

And finally, the administration of goods, with its complex content on 
preservation, use, management, and income-producing possibilities, is 
governed by canonical norms with remissions and references to civil law 
in a broad, comprehensive sense and also to business, finance, and labor 
law (e.g., cc. 1284 and 1286). 

This economic and juridical-patrimonial activity is integrated into 
the Church's administrative organization, with jurisdictional vigilance and 
control functions by the authorities when exercised over juridical per
sons, more strictly and with more content when exercised over public 
entities. The Church's financial organization, both structurally and func
tionally, is the most important and peculiar aspect of patrimonial law. It is 
here where the reforms introduced by the CIC have been most felt. 8 

In sum, canonical patrimonial law is the framework of a nonprofit 
economic system of mediation. The system is based on acquisitions and 
income which must be preserved, managed productively, and spent in ful
fillment of designated ecclesiastical purposes in a way that is suitable to 
the public or private status of the juridical person owning the goods. 

III. The basic norms supporting universal patrimonial law are found 
together in Liber V and also in numerous precepts dispersed throughout 
the CIC for systematic reasons that are not always right. For a more com
plete repertory of the law of goods, in addition to the canons in Liber V, 
the following must also be taken into account: 

- cc. 121-123: Destination of goods belonging to juridical persons in 
cases of modification or extinction of the juridical persons 

- c. 222: Duty of the faithful to help the Church in its needs 

- c. 231: Remuneration for services rendered by lay people 

- c. 264: Levies benefitting seminaries 

- cc. 285 and 286: Prohibitions directed to the clergy in patrimonial 
matters 

- c. 319: On goods belonging to public associations 

- cc. 325 and 326: On goods belonging to private associations 

- c. 392 § 2: Bishop's duty to oversee administration of goods 

- cc. 492-494: Diocesan finance committees and financial adminis-
trators 

- c. 510 § 4: Presumption of parochiality of alms 

8. Cf. T. MAURO, "Gli aspetti patrimoniali dell'organizzazione ecclesiastica," in Il nuovo 
Cadice di Diritto Canonico (Bolonga 1983), p. 208. 
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- cc. 531 and 551: Offerings in favor of parish funds 

- c. 532: Parish priest's care in administering the patrimony 

- c. 537: Parish council on financial affairs 

- c. 584: Destination of goods in case of suppression of an institute 
of consecrated life 

- c. 616: Destination of goods in case of suppression of a lawfully 
established religious house or an autonomous nunnery 

- cc. 634-640: On temporal goods of religious institutes and their 
administration 

- c. 668: Goods belonging to members of a religious institute before 
their first profession 

- c. 668: Patrimonial statute for nuns and monks 

- c. 702: Patrimonial consequences of departure or dismissal of 
nuns and monks 

- c. 718: Goods belonging to secular institutes 

- c. 741: Goods belonging to societies of apostolic life 

- c. 848: Offerings for administering the sacraments 

- cc. 945-958: Offerings for celebrating a mass 

- c. 1181: Offerings upon the occasion of funerals 

- cc. 1205-1233: Sacred places 

- c. 1419 § 2 :  Judicial competence 

- c. 1715: Settlements and compromise on temporal goods. 

- c. 1741 § 5:  Bad administration of goods is cause for removal of 
the parish priest. 

This scattered distribution of canons does not substantially impair 
regulation by Liber V of the fundamentals of the canonical patrimonial 
system, by following certain precedents found mainly in CJC/1917 and cer
tain principles emanating from Vatican Council II and by applying the 
modern techniques of framework laws that are open to incorporating 
other norms of private and civil law into the general system. 

Some have opined that this codified patrimonial law is inadequate 
and inapplicable. 9 It is so, indeed, unless it is evaluated at its true mean
ing: the formulation of certain constitutive principles and basic norms 
which form the framework of patrimonial law; the establishment of uni
versal governance of the Church's goods and patrimony; and with exten
sive openings, the legitimization of private law and civil law. The CCEO, 

9. H. SCHMITZ, "Das kirchliche Vermi:igenrecht als Aufgabe der Gesamtkirche und der 
Teilkirchen," in Archiv fur katholisches Kirchenrecht 146 (1977), p. 8. 
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promulgated on October 18, 1990, has been constructed along the same 
lines.10 

IV. The special character of patrimonial law within canon law was 
recognized in the CIC when patrimonial law was assigned a book, just as 
it had already appeared in the provisional Schema (in 1968) 11 and was re
tained in the first final Schema. 12 Both Schemas were prepared by the Co
etus "De ordinatione systematica Codicis," and the rank and order were 
retained as Liber V up until the CIC. In addition, the Coetus "De iure pat
rimoniali Ecclesiae, " initially called "De bonis Ecclesiae temporalibus, " 
began work in 1967 and brought out a relatio that presents the order and 
content proposed for writing Liber V. The Coetus stated the reasons be
hind the modifications, suppressions, and additions that were to be intro
duced in CJC/1917 for writing the new Schema. 13 On November 15, 1977, 
the Schema canonum Libri V de lure patrimoniali Ecclesiae was re
leased for comments. It consists of fifty-seven canons grouped into five ti
tles: 1. General Canons, 2. De subiecto dominii; 3. De administratione 
bonorum; 4. De acquisitione, de alienatione et speciatim de contracti
bus; 5. De piis voluntatibus in genere et de piis fundationibus. 14 

The comments made and the arguments presented at the debates of 
the Coetus studiorum were echoed in the general Schema of 1980, that re
tains Liber V, although it changes the heading to "De bonis Ecclesiae tem
poralibus, " with five preliminary canons, untitled, and four titles with new 
headings that passed unchanged into the 1982 Schema and into the CIC. 
Here Liber V is definitively structured under the heading "De bonis Eccle
siae temporalibus, " with five preliminary canons, untitled, and the follow
ing four titles: 1. De adquisitione bonorum; 2. De administratione 
bonorum; 3. De contractibus ac praesertim de alienatione; 4. De piis vol
untatibus in genere et de piis fundationibus, with a total of fifty-seven 
canons. 

V. Except for the fundamental changes that will be seen later, the 
content of the new Liber V does not differ from the content of the sixth 
part of Liber III of CJC/1917, which was taken as the base document for 
the preparatory work and upon which the appropriate corrections, dele
tions, and additions had to be made following the decrees and other acts 
of Vatican Council II, and the Principles quae Codicis Juris Canonici 
recognitionem dirigant. 15 The most important parts of the reform are the 

10. Cf. AAS 82 (1990), pp. 1033-1363. 
11 . Comm. 1 (1969), p. 44. Cf. A. DE LA HERA, "Los primeros pasos de la ordenaci6n 

sistematica del nuevo C6digo de Derecho Canonico," in Estudios de Derecho can6nico y de 
Derecho eclesiastico en homenaje al Profesor Maldonado (Madrid 1983), pp. 223ff. 

12. Comm. 9 (1977), p. 229. 
13. Comm. 5 (1973), pp. 94ff. 
14. Comm. 9 (1977), pp. 227 and 269ff. 
15. Comm. 5 (1973), p. 94. 
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gradual suppression of the system of benefices, the creation of a parish
wide community patrimony, interdiocesan communication of goods, di
versification of juridical governances of goods belonging to public and pri
vate juridical persons, the stable patrimony of public juridical persons, a 
new governance of foundations, decentralization of norms and of patrimo
nial management, and more remissions to civil law. 

The general orientation followed in drawing up Liber V recasts the 
old and the new on the Catholic Church's patrimonial governance as fol
lows: 

1. Patrimonial unity, reflecting the communion of goods in the 
Church, is confirmed by the unity of the Church's purposes, by the one 
Church that is served by temporal goods in performing its mission of sal
vation, by the Roman Pontiff 's supreme jurisdiction over the Church's 
goods, by the solicitude of all churches, and by the availability of the 
goods belonging to all juridical persons for the Church's needs. 16 

2. Ecclesial and organic communion are manifested in the communi
cation of goods (LG 13) that breaches the immobility of ecclesiastical pat
rimony, encourages the equable distribution of goods, and configures the 
transfer of goods among canonical juridical persons as mere acts of distri
bution.17 

By virtue of this communion, income is expected from the faithful's 
liberality, and use of the power to tax is markedly reduced; the system of 
benefices is abandoned and diocesan community goods funds of equable 
distribution are established; unitary administrative budgets that include 
several dioceses are provided for; bishops are exhorted to contribute to 
the needs of the Apostolic See; and charitable works constitute the pur
pose of ecclesiastic goods, preferably for the most needy. 

3. The public character of ecclesiastical patrimony is emphasized, in
cluding the patrimony of public juridical persons, upon whom the CIC im
poses a governance closer to ecclesiastical authority than does CJC/1917, 
and the patrimony of private juridical persons that was previously margin
alized from canonical discipline and now has a degree of dependence and 
oversight from canonical authority. 

Obligatory service to the Church's objectives, the vigilance of the or
dinary, and the Roman Pontiff's supreme authority bring together in the 
Church's patrimony the dominical power of the immediate titular and the 

16. Cf. T. T. GARCIA BARBERENA, Patrimonio eclesiastico, cit., p. 66; F. C0CC0PALMERIO, 
''Diritto patrimoniale della Chiesa," in Il Diritto nel mistero della Chiesa, IV (Rome 1980), 
pp. 16ff; L. MISTO, "I beni temporali della Chiesa," in Il Diritto nel mistero della Chiesa, III, 
2nd ed. (Rome 1992), p. 360; M. L6PEZ ALARC6N, "Apuntes para una teoria general del 
patrimonio eclesiastico," in Ius Canonicum 6 (1966), pp. 128ff. 

17. Cf. E. C0RECC0, Theologie et Droit canonique (Freiborg 1990), p. 236; V. DE PA0LIS, "I 
beni temporali nel Codice di Diritto canonico," in / beni temporali della Chiesa in Italia 
(Vatican City 1985), pp. 22ff. 
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jurisdictional, medial, and supreme powers of the ordinary and of the Su
preme Pontiff. In that way the juridical person does not hold power over 
things for itself and for its benefit, but administers them vigilantly in the 
service of ecclesial objectives. 

4. The figure of a stable patrimony that every public juridical person 
should have and that is of limited availability is created. With the consoli
dation of this patrimony it is claimed that public persons will not be de
prived of their patrimony and cease to subsist through lack of financial 
resources. The excess over stable patrimony must be considered to be cir
culating patrimony and must be placed or invested or spent, and must not 
be retained or accumulated unproductively in achieving the purposes set 
by law and that the person agrees to achieve. 

For the rest, CJC/1917 is retained in general terms, with a few techni
cal improvements. For example, the special governance of obligations and 
contracts has been simplified and reduced to sales and leases (cc. 1297-
1298). The norms on pious dispositions and pious foundations ( cc. 1299-
1310) have been restated. The norms on administration of goods belong
ing to public juridical persons have all been refined with reference to 
administrative competence, more intervention by financial affairs com
mittees, more intervention by budgetary and accounting experts, the ren
dering of accounts, and more remission to civil law to obtain patrimonial 
guarantees and safety. These measures modernize the administration of 
ecclesiastical goods and introduce greater authenticity, transparency, and 
control; but, since public juridical persons always act in the name of the 
Church, those who administer ecclesiastical goods must take care not to 
engage in risky undertakings or actions the patrimonial management of 
which may harm the Church's image. Private juridical persons have 
greater liberty of action in finance and business when serving ecclesial ob
jectives, for they act in their own name, under their own laws, and are not 
subject to strict canonical controls. 

VI. This review of Liber V of the CIC has shown it to us as a norm 
and as a melting pot of other prescriptions from various sources, bringing 
together a confluence of canon law, with its broad openings for private 
and statutory law, and civil law, with generic and imprecise canonization 
that suggests a broad interpretation of canonized civil norms so as to 
avoid lacunae that might perturb the good financial governance of the 
Church. I therefore consider it to be of particular interest to indicate pre
cisely which technical devices and juridical instruments can be used to in
terpret this amalgam of norms. It is an arduous task, for heterogeneous 
sources must be harmonized by evaluating the texts, their antecedents, 
their constituent principles, and the inspirers of the new canonical patri
monial law.18 On the other hand, this labor must be performed on a part of 
canon law that is the object of an unfounded antijuridical prejudice that 

18. Cf. J.J. MYERS, "Introduction," in The Code of Canon Law (New York 1985), p. 860. 
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rejects property law as being a hindrance to the communication of spiri
tual goods or considers Church organization contrary to the spirit of pov
erty. It is said that Church organization should be left to divine providence 
or it is deemed that the law of each nation is sufficient to take care of reg
ulating ecclesiastical patrimony. Such attitudes bring about disinterest 
and even rejection and failure to apply canon law, all of which could "com
promise the meaning and purpose of the ecclesiastical goods them
selves."19 

This is not the time to introduce the various arguments that justify 
the Church's need for financial resources to enable it to perform its minis
tries and worship services, spread the evangelical message, and perform 
charitable works especially among the poor. This is a subject that has 
been repeatedly treated in the study of canon law. More than convincing 
reasons have been amassed that few today dare to contradict since in both 
the Church and State, the right of association is a fundamental right and is 
protected by the authorities of both types of law. 20 It is a fact that achiev
ing the Church's objectives in a modern society that is more and more 
compartmentalized and technical requires costly means. This is especially 
true for carrying the Christian message to all peoples through adequate 
and effective means of communication, Catholic schools, and other insti
tutions, without neglecting the duty to multiply its charitable works, pref
erably among the poor. 

Gathering together financial resources, managing them profitably, 
and applying them to proper purposes require that property law organize 
the attribution, buying and selling, management, and distribution of goods 
in an orderly and effective manner, so as to regulate justly and effectively 
the subsistence of juridical persons, worship, the apostolate, and other 
proper Church objectives. I believe that the best service that the study of 
canon law can render in the field of property law at this time of renewal in 
the Church is to devote all its efforts to helping doctrinal construction 
open channels for a better knowledge of this branch of canon law, stimu
late interest in studying it, demonstrate the Church's need for it, and sup
port its proper application. 

The first order of business is to organize the set of norms and princi
ples that constitute canonical patrimonial law. First, the primacy of the 
universal canon law must be reaffirmed, as contained principally in the 
CIC and completed and developed by private canon law and statutory law. 

19. Cf. V. DE PAOLIS, I beni temporali nel Cadice di Diritto canonico, cit., p. 11 ;  D. FALTIN, 
"Diritto di proprieta ed uso dei beni temporali da parte della Chiesa," in Problemi e 
prospettive di Diritto canonico (Brescia 1977), pp. 236ff; L. MISTO, "I beni temporali della 
Chiesa," cit., pp. 364ff. 
20. Cf. G. CICOGNANI, "Derecho de la Iglesia a la posesi6n de bienes materiales," in El 

patrimonio eclesidstico. Estudios de la tercera Semana de Derecho Canonico (Salamanca 
1956), p. 7; P. FEDELE, Lezioni di Diritto patrimoniale Canonico, cit., pp. 1-2; F.R. AZNAR 
GIL, La administraci6n de los bienes temporales de la Iglesia (Salamanca 1984), pp. 44ff. 
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Secondly, the part of C/C/1917 that is reproduced by the CIC counts 
heavily. Canonized civil norms must also be consulted, and, lastly, the 
norms referred to simply as the necessary instrument for canonical patri
monial acts to be civil acts at the same time must be supplemented, inter
preted, and harmonized through recourse to general principles. Some of 
the general principles may be theologically consistent, some extracted 
from the Church's social doctrine, and others may be the juridical type. 
Let us look at these four points, following the order in which they are 
given above. 

1. The norms of canonical universal law constitute the basis of the 
Church's patrimonial juridical system. The norms in Liber V are sufficient 
as a nucleus to define and support patrimonial law, but insufficient alone to 
wholly satisfy juridical needs of a financial order; also needed are the ex
pressly established canonical and civil supplements and developments. Of 
special interest are the consuetudinary practices in financial administra
tion that must be condemned when they distort the canonical legal system; 
it must be remembered that in civil law there is no contra legem custom. 21 

There are norms that totally or partially reproduce texts in C/C/1917, 
and they should therefore be interpreted taking canonical tradition into 
account ( c. 6 § 2). Other norms reproduce texts from Vatican Council II; 
their interpretation should therefore be based on the letter of the concili
ary texts and on the principles laid down by that ecumenical assembly or 
deduced from their texts. 

From a different point of view, there are many public law canons, 
such as the canons that regulate taxes and levies; the diocesan fund for 
supporting the clergy and the other two established by c. 127 4; the hierar
chical organization of financial-administrative powers and functions 
(Pope, bishops, immediate titulars, financial officers and financial affairs 
committees); norms for managing the patrimony, such as the norms that 
ref er to budgets, accounting, rendering financial reports; and controls for 
the extraordinary administration of goods and the alienation of goods. 
Most of them are framework norms that must be developed through pri
vate law, with frequent remission to bishops' conferences or other produc
tion sources , such as the bishops of each region. "With the reduction 
of common legislation to nuclear legislation," writes Lamberto de Echev
erria, "with the increase in autonomy for bishops' conferences and for 
dioceses, and with much more frequent and intense horizontal communi
cation between the different bishops' conferences, common law needs a 
greater number of supplementary norms."22 Other norms are from private 
law, particularly the norms that refer to patrimonial juridical acts and 

21. Cf. art. 1 .3 of the Spanish civil Code. 
22. L. DE ECHEVERRIA "El Derecho particular, " in La norma en el Derecho can6nico, vol. II 

(Pampalona 1979), p. 2 12. 
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business, and to ownership and other real rights, with many remissions to 
the civil law of the respective country. 

The statutes are another supplementary source that should intro
duce important normative additions to the patrimonial governance of ju
ridical persons, such as, for example, stating the purpose (c. 94 § 1) ,  
administering the goods (cc. 3 19 § 1 ,  325 § 1 ,  1257 § 2), and determining 
their destination after extinction of the juridical person ( c. 123). 

2. CIC/1917 has had an important presence in the preparation of the 
new Liber V. The study group charged with drawing it up took for their 
basic working document the sixth part of Liber III of CIC/1917, with its 
structure and articles. They then introduced modifications, additions, and 
deletions.23 All the canons of Liber V except for five (cc. 1261, 1271, 1272, 
1274 and 1275) have their source in CIC/1917.24 Such direct precedents ne
cessitate applying the provisions of c .  6 § 2 fairly frequently: "Insofar as 
they reproduce the old law, the canons of this code must also be under
stood to take canonical tradition into account," in other words, in addition 
to the rules for interpretation indicated in c. 17. As recent canonic tradi
tion, CIC/1917 must be interpreted by following the doctrine laid down by 
jurisprudence and by authors; older canonic tradition is basically included 
in the sources of CIC/1917 compiled by Cardinals Gasparri and Seredi.25 

Theirs is a monumental work that emphasizes those sources and the ex
traordinary labor performed in drawing up CIC/1917, from which Liber V 
of the CIC also benefited. Nevertheless, it is important to remember that 
the meaning of the entire CIC has to go back to the mind and the princi
ples of Vatican Council II, which were proposed by the 1967 Synod of 
Bishops as inspiration for the CIC. Sacrae disciplinae leges establishes 
the following in this regard: "If it is impossible perfectly to transpose the 
image of the Church described by conciliar doctrine into canonical lan
guage, nevertheless the Code must always be related to that image as to 
its primary pattern, whose outlines, given its nature, the Code must ex
press as far as is possible. "26 

3. Civil legislation takes up a great parcel of the Church's patrimonial 
law. Various canons refer at length to civil law; among them, c. 1290 canon
izes the obligations and contracts of civil law, and cc. 1255 and 1259 re
ceive norms on the acquisition, administration, and alienation of goods. 
Other parts of Lib er V make simple references to civil norms: for example, 
c. 1274 § 5 references the civilly effective constitution of the diocesan 
funds it mentions; c. 1284 § 2 refers to civil insurance contracts and the ob
servance of certain civil norms in the administration of goods; c. 1286 

23. Comm. 5 (1973), p. 94. 
24. Cf. PCILT, Codex Juris Canonici auctoritate Ioannis Pauli PP II promulgatus. 

Fontium annotatione (Vatican City 1989), pp. 34lff. 
25. Cf. P. GASPARRI-1. SEREDI, Codicis Juris Canonici Fontes, 9 vols (Rome 1933-1962). 
26. Cf. Pamplona Com, pp. 38-41. 
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imposes the duty to comply with the civil social and labor laws; and c. 1289 
alludes to the observance of civil formalities in mortis causa dispositions. 

Therefore, canonizing norms are distinguished from reference 
norms. Canonizing norms incorporate into canon law other civil norms 
that must be observed in the canon norm with the same effects ( c. 22). 
Reference norms, without producing such incorporation, must be ob
served marginally to canon law.27 In both types, the object is that institu
tions, situations, and juridical acts be accompanied with civil results so 
that they may all be useful in serving the Church's purpose. However, 
while canonized civil law is observed by incorporation into the canon law 
system, the referenced norm is applied in parallel with canon law so that 
constituted situations and juridical acts performed in conformity with 
Church law may be reinforced, guaranteed, or defended by civil law. In ad
dition, canonization operates in slightly different ways, depending on the 
canonical or civil status of the individuals. Thus, for example, if a canoni
cal public juridical person buys something from a physical person or a 
civil entity, State law is directly applied because the thing is not yet eccle
siastical. If the transfer is made to another public canonical person, the 
act is canonical and, if carried out by canonization in accordance with 
State law, will produce the same effects as a civil act. If the transfer is 
made to a civil individual, I think that the act is still canonical because the 
goods are ecclesiastical. 

The presence of civil law is also demonstrated by the use in canoni
cal norms of ideas, expressions, and techniques proper to civil law that 
had already entered CIC/1917, some from Roman-canonical common law 
and some from civil codes and their interpreters. But in any case, civil 
norms must be applied within the limits indicated by canon law, in har
mony with it and keeping in mind the high theological, socio-economic, ju
ridical, and moral principles that preside over all canonical patrimonial 
law and the acts of its operators. 

4. And lastly, an important place must be reserved for principles in 
this interpretation of the heterogeneous conglomerate of norms, where 
each group of norms is separately subjected to various interpretation cri
teria depending on whether they are public or private, canonical or civil, 
with strictly juridical content or colored with economic, financial, ac
counting, or other kinds of elements. All interpretive models must be in 
harmony so that application of the norms leads in a unified way to the ef
fective accomplishment of the objectives established by c. 1254 § 2 of the 
CIC. The jurist must perform this function by having recourse to the prin
ciples that inspired the codification work and that were present in the 
work and endure today and every time the CIC norms need to be applied. 

27. Cf. J. MALDONADO, Curso de Derecho can6nico para juristas civiles. Parte general 
(Madrid 1975), pp. 169-173; P. CIPROTTI, "Le 'leggi civili' nel nuovo Codice di Diritto 
canonico," in Apollinaris 57 (1984), pp. 287-289. 
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Next we shall explain the principles that most directly affect juridi
cal law. 

a) Communio. Internal communion is a work of the Holy Spirit, who 
"is, for the entire Church and for each and every believer, the principle of 
their union and unity in the teaching of the apostles and fellowship, in the 
breaking of bread and prayer (cf. Acts 2:42 Gk.)" (LG 13). Furthermore, 
"the Holy Spirit, who inhabits believers and fills and governs the entire 
Church, is the embodiment of the wonderful union of the faithful and so 
closely unites them all in Christ, which is the principle of the unity of the 
Church" (UR 2). But communion is both internal and external because it 
"is concretized in the visible external behavior of adhering to a credo, par
ticipation in the sacraments and observance of the law."28 Therefore, com
munion among all the faithful and communion of individual churches 
among one another and with the universal Church include not only the in
ternal aspect of spiritual life, but also the external aspect of material goods 
that are needed to accomplish the Church's proper objectives. Among the 
various parts of the Church "there is a bond of close communion whereby 
spiritual riches, apostolic workers and temporal resources are shared. For 
the members of the people of God are called upon to share their goods, 
and the words of the apostle apply also to each of the Churches, 'according 
to the gift that each has received, administer it to one another as good 
stewards of the manifold grace of God' (1 Pet. 4: 10)" (LG 13). 

The communion of goods belonging to public juridical persons is 
similar to the model of organic communion in the diocese. It constitutes 
the typical patrimonial unity of the Church in which the bishop is the pro
moter and coordinator of diocesan financial administration (c. 1276), 
where fragmentation of the various patrimonial administrations may cre
ate tensions that should be avoided and overcome in the spirit of com
munion. 29 Manifestations of diocesan organic communion include the 
duties and taxing rights of the diocesan bishop (cc. 1261 § 2, 1262 and 
1266), the diocesan fund for supporting the clergy (c. 1274 § 1), the dioce
san common fund for other personal attentions (c. 1274 § 3), and the ordi
nary as executor of all pious dispositions (c. 1301 § 1). 

The interdiocesan communion of goods has two important manifes
tations in the CIC. One, help given by the richer dioceses to the poorer 
ones (c. 1274 § 3) and interdiocesan federations (c. 1274 § 4), is in obser
vance of the Council's recommendation, "Furthermore, bishops should 
bear it in mind that in the expenditure of ecclesiastical resources they 
must take into account the needs not only of their own dioceses but of 
other individual churches, since they too form part of the one Church of 

28. R. CASTILLO LARA, "La communion ecclesiale dans le nouveau Code de Droit 
Canonique," in Studia Canonica 17-2 (1983) , p. 336. 
29. Cf. V. DE PAOLIS, "I beni temporali nel Codice di Diritto canonico," cit. ,  p. 27. 

12 



L6PEZ ALARC6N Introduction cc. 1254-1310 

Christ" (CD 6). Another refers to the administration of goods of various di
oceses ( c. 1275). 

The communion of individual churches with the universal Church 
nourishes the bishops' obligation "to have such care and solicitude for the 
whole Church which, though it be not exercised by any act of jurisdiction, 
does for all that redound in an eminent degree to the advantage of the uni
versal Church" (LG 23) and is manifested in c. 1271, "By reason of their 
bond of unity and charity, and according to the resources of their dio
ceses, bishops are to contribute to the provision of those means which the 
Apostolic See may from time to time need to exercise properly its service 
to the universal Church." 

The Roman Pontiff is a sign of unity and communion in the universal 
Church, and, by virtue of the primacy of law, "the supreme administrator 
and distributor of all ecclesiastical goods." The Supreme Pontiff's reach is 
defined by the supreme jurisdictional power that is his competence; that 
is, not in the nature of ownership, but with his status as supreme adminis
trator and dispenser, he may perform all acts of ordinary and extraordi
nary administration over ecclesiastical goods within the competence of 
others. 

With regard to temporal goods, ecclesial communion also implores 
the faithful: "To live in 'fraternal communion' (koinonia) means to be 'of 
one heart and soul' (Acts 4:32), establishing fellowship from every point of 
view: human, spiritual and material" (RM 26). To this spirit of communion 
corresponds c. 222 § 1, according to which "Christ's faithful have the obli
gation to provide for the needs of the Church, so that the Church has avail
able to it those things which are necessary for divine worship, for works 
of the apostolate and of charity and for the worthy support of its minis
ters"; and the diocesan bishop should remind the faithful of this duty and 
urge them to fulfill it in an appropriate manner (c. 1261 § 2). In addition, 
the faithful can freely donate temporal goods to the Church without speci
fying a purpose (c. 1261 § 1) and give help through the appeals asked of 
them ( c. 1262). Corecco is very critical of this CIC levy ordination with re
gard to the faithful because it is not based on the principle of communion, 
but on an image of the Church as societas perfecta, and leads to the con
ception in this area of temporal goods law of the Church-faithful relation
ship through the same tax parameters as those belonging to the State
citizen relationship.30 

The spirit of communion should also guide the patrimonial actions of 
private juridical persons. Whether or not they enjoy juridical personality 
and have broad autonomy, they are arranged for common ecclesial pur
poses and related in some way to the universal Church's and diocese's pat
rimonial governances. Indeed, the spirit of communion must compensate 

30. Cf. E. CORECCO, Theologie et Droit canonique, cit., pp. 235-236. 
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for the greater dissociation of private juridical persons so as to maintain 
the ecclesiality of Church patrimony. 

b) The principle of decentralization is by nature juridical and there
fore it is in relation to the societal dimension of the Church that it is best to 
place the problem of decentralization as an organizing principle applicable 
to the Church's hierarchical structure. 31 Decentralization concerns the or
ganization of the Church's government. Because it answers to the principle 
of unity of power, the Church cannot overstep territorial limits with regard 
to recognition and respect for the functions of each vicarial organ. 32 

For its orderly effectiveness the principle of decentralization is com
plementary to the principle of subsidiarity, by virtue of which "a com
munity of a higher order should not interfere in the internal life of a 
community of a lower order, depriving the latter of its functions, but 
rather should support it in case of need and help to coordinate its activity 
with the activities of the rest of society, always with a view to the common 
good" (CAn 48). The principle of subsidiarity is included in the Principles 
approved by the Synod of Bishops in 1967 in these terms: "Particular at
tention is to be given to the principle of subsidiarity which flows from the 
preceding principle; this principle must be applied in the Church, espe
cially as the office of bishops with its powers is of divine law; in virtue of 
this principle and provided that legislative unity and universal and general 
law are respected, provision for the interests of individual institutes by 
particular laws and a healthy autonomy of particular executive power is 
recognized as proper and necessary" (CIC, Prefacio). 33 

These principles are evident in the extensive participation given to 
private law (intra-ecclesial subsidiarity) and civil legislation (extra-eccle
sial subsidiarity) in canonical patrimonial law.34 

c) The principle of purpose has been codified in c. 1254 § 2 and in 
the canons that state the Church's purposes, such as cc. 114 § 2 and 298 
§ 2. The principle of purpose is a key factor in the configuration of the 
Church's patrimony and in the orientation of its financial activity. An inter
preter must keep this teleological criterion very much in mind, for it or
dains the functionality of ecclesial goods in the ultimate service of man 
and his salvation, "that worldly things and human institutions are ordered, 
according to the plan of God the Creator, towards the salvation of men" 

31. Cf. J.M. GONZALEZ DEL VALLE, "Descentralizaci6n y 'communio': planteamientos 
doctrinales," in Ius Canonicum 24 (1984), p. 497. 
32. Cf. J. HERVADA-P. LOMBARDfA, El Derecho del Pueblo de Dias. I. Introducci6n. Derecho 

constitucional, Pamplona 1970, pp. 380-381; G. DELGADO, Desconcentraci6n orgdnica y 
potestad vicaria (Pamplona 1971), pp. 1-75; ID. ,  "Principios juridicos de organizaci6n," in 
Ius Canonicum, 13 (1973), pp. 107-134. 

33. Cf. in Pamplona Com, p. 55. 
34. Cf. V. DE PAOLIS, "De bonis Ecclesiae temporalibus in novo Codice Iuris Canonici," in 

Periodica 73 (1984), p. 119-121; V. ROVERA, "Il libro V: I beni temporali della Chiesa," in Jl 
nuovo Cadice di Diritto canonico. Studi (Leumann 1987), p. 227. 
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(CD 12). Within this principle are found others, such as the public princi
ple, and it marks the guiding lines of the Catholic Church's financial sys
tem and is identified with conciliary and pontifical social doctrine, as we 
shall now see. 

d) The public principle underlines the public law function that indi
viduals owning ecclesiastical goods have in canon law (c. 1258), as do all 
goods belonging to canonical juridical persons and destined for service to 
the Church and mankind, excluding any profit or personal benefit. This 
obliges the interpreter to consider the important public component of the 
goods, because their destination transcends the private use of the faithful 
in order to serve "the edification of the Body of Christ" ( CD 12) and all 
men "in the sense that they do not benefit him alone, but also others" 
(GS 69), principally the poor (LG 8). Nor are private juridical persons re
lieved of the public function, although they have more liberty to determine 
their own patrimonial governance within specified limits. 

e) Finally, also in force here are the principles laid down by the 
Church's social and economic doctrine when its juridical persons must act 
in civil society and when developing their internal finances so that the 
Church's reputation will also shine in managing and administering its 
goods. Canonical juridical persons will have to use the means offered by 
each country's economic system to be able to acquire legally the resources 
needed to support and complement their mission. However, once the 
goods have entered the Church patrimony and acquired ecclesial status, a 
broader concept than ecclesiastical (cf commentary on c. 1258), it is not 
necessary to develop any economic system other than the system marked 
by the destined objectives of the goods and by Church doctrine on the 
matter. Church doctrine places all economic activity in the service of man 
and his dignity; it defends the natural law of property ownership, includ
ing the means of production, with its social function and universal destiny, 
as well as economic and business freedom. 35 

VII. The objectives, public function, and social and economic princi
ples mentioned converge in an economic system of mediation, befitting 
ecclesial patrimony, where goods-goods acquired and preserved as well 
as profit-producing goods-should not be accumulated unless they consti
tute stable patrimony. Instead they should be used according to their 
proper destination. Prevailing in this system are gratuitous juridical acts 
and the broad social function of property, all ordained to serving the 
Church's and men's needs, especially the needs of the poorest. 

Public juridical persons, being required to act in the name of the 
Church, are obliged to operate in a strictly licit manner when acquiring, 
using, and trading in goods. They must refuse possession or use of goods 

35. Cf. the following pontifical documents: RN 17; QA 44-52; DR 31; MeM 82-83, 108-109, 
1 19-121; CAn 6, 30, 31, 34, 43, 53. 
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that, depending on the circumstances, may cloud the Church's clear im
age , whether because of their nature or their volume , and they must not 
conduct activities of doubtful legality, such as speculation . On the other 
hand, private juridical persons may seek their objectives with greater lib
erty within the moral limits required by honest use of the goods, including 
directly or indirectly conducting business and commercial operations that 
do not personally profit them. Private juridical persons could even desig
nate the profits to the finances of public juridical persons and, especially, 
to the finances of public juridical persons in the Church's official organiza
tion. 

The repugnance once felt for business activities of ecclesial or filial 
entities that benefit their own objectives36 must be overcome . In so doing, 
the generalized model of Church self-financing, together with the Church's 
growing financial needs and the current economic system, which is identi
fied with the Church's social doctrine , allows canonical juridical persons 
and especially private canonical juridical persons to undertake their own 
or filial business activities with appropriate subjective formulas. Exam
ples of such activities are individual businesses, funds, cooperative com
panies or companies of other types, partnerships and even capitalized 
companies, provided that they exclude speculation. Modern authors are 
recognizing the concatenation between the economic structures of civil 
society and the economic structures of ecclesiastical entities;37 they are 
suggesting that the Church's finances be modernized. 

36. Cf. L. DE ECHEVERRIA, "Estructura ideal del patrimonio eclesiastico," in El patrimonio 
eclesiastico . . . , cit., p. 87. 
37. W. SCHULZ, "Il progetto per la revisione del diritto patrimoniale della Chiesa," in 

Iustitia 33 (1980), p. 125; A. MORONI, "Alcune riflessioni sul regime dei beni della Chiesa 
nella nuova codificazione canonica," in Scritti in memoria di Pietro Gismondi, 2°, II (Milan 
1991), p. 62. 
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1254 § 1. Ecclesia catholica bona temporalia iure nativo, inde
pendenter a civili potestate, acquirere, retinere, ad
ministrare et alienare valet ad fines sibi proprios 
prosequendos. 

§ 2. Fines vero proprii praecipue sunt: cultus divinus or
dinandus, honesta cleri aliorumque ministrorum sus
ten ta tio procuranda, opera sacri apostolatus et 
caritatis, praesertim erga egenos, exercenda. 

§ 1. The Catholic Church has the inherent right, independently of any sec
ular power, to acquire, retain, administer and alienate temporal 
goods, in pursuit of its proper objectives. 

§ 2. These proper objectives are principally the regulation of divine wor
ship, the provision of fitting support for the clergy and other minis
ters, and the carrying out of works of the sacred apostolate and of 
charity, especially for the needy. 

SOURCES: § 1: c. 1495 § 1; BENEDICTUS PP. XV, Let., 12 mar. 1919 (AAS 
11 [1919] 123); LG 8; CD 28; DH 13, 14; GS 76 
§ 2: c. 1496; AA 8; PO 17; GS 42; DPMB 117, 124-130, 133-
137 

CROSS REFERENCES: cc. 114 § 2, 298 § 1, 301 § §  1-2, 1255, 1303 §§  1-2 

------- INTRODUCTION ------

Mariano Lopez Alarcon 

1. This canon is composed of two paragraphs whose content is so 
disparate that it would have been justifiable to treat the respective subject 
matter in two separate canons. In § 1 there is a statement that had already 
appeared in c. 1495 § 1, CJC/1917, and that it was advisable to maintain for 
two reasons. The first is to reaffirm ad intra, and in view of past errors, 
the Church's need to own temporal goods and the right to have them 
based on positive divine law and on natural law as a society that must ac
complish its proper objectives.1 The second is so that suppression of the 
text would not give rise ad extra to the interpretation that by its silence 
the Church was admitting the exclusive sovereignty of the State over all 

1. Cf. G. VROMANT, De bonis Ecclesiae temporalibus (Bruges-Paris 1953), pp. lff; 
F.R. AzNAR GIL, La administraci6n de las bienes temporales de la Iglesia (Salamanca 1984), 
pp. 44ff. 
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the goods situated in its territory. The text was actually at the point of 
being reduced to the single statement of the Church's innate right over 
temporal goods; and so, in the first Schema, it was proposed to reproduce 
the content of c. 1495 § 1 of CIC/1917, but to omit the controversial clause 
"lib ere et independenter a civili potestate. "2 In later discussions of the Co
etus studiorum, some consultants lamented the suppression of that para
graph and it was agreed to reinsert the complete text so there would be no 
occasion to interpret such an omission as the Church's subjection to secu
lar law in matters of administrative organization, a thing never considered 
by the Coetus of consultants. 3 

2. The formulation of the text, with its ius publicum attitude, is still 
anachronistic, but it is obviously applicable today for several reasons. The 
first is that the CIC is addressed to those baptized in the Catholic Church. 
They have a clear awareness that original law is a necessary instrument 
for achieving ecclesial ends; today its foundation is strengthened by the 
right to religious freedom, as proclaimed by Vatican Council II (AA 4). It 
would not have been consistent with that doctrine if there were no men
tion that the Church's right to temporal goods wasfree with respect to the 
State. 

The second reason relates to the contention by some authors, erro
neously based on council texts (LG 13; GS 40-42, 63, 71-72, 76, 88; DH 13), 
that the relative autonomy of temporal things attracts the jurisdiction of 
secular power over them,4 and that remission to secular law removes the 
distance between the two types of law. 5 

The third is because there is no dearth of Schulte followers who con
tinue to maintain the doctrine that the Church in the acquisition and own
ership of temporal goods is subject to general secular laws. 6 It was, then, 
fitting to indicate the Church's liberty and independence in order to cor
rectly interpret, in juridical-patrimonial law, the sense of the autonomy of 
temporal realities and canonization techniques. Canonization techniques 
situate applicable civil norms within the Church's internal law in spite of 
their secular content. The autonomy of temporal goods suggests a connec
tion with the State through cooperative relationships between the Church 
and State in accordance with Vatican Council II doctrine (GS 76) and for
malized by secular experience in concordats, agreements, and other inter
national-level documents. 

2. Cf. Comm. 5 (1973), p. 94. 
3. Cf. Comm. 12 (1980), p. 396. 
4. Cf. J.J. MYERS, "Introduction," in The Code of Canon Law (New York 1985), p. 861. 
5. Cf. W. SCHULZ, "Grundfragen kirchlichen Vermi:igenrechts," in Handbuch des 

katholischen Kirchenrechts (Regensburg 1983), p. 861 ;  K. WALF, Derecho eclesiastico 
(Barcelona 1988), p. 195. 

6. Cf. X. WERNZ-P. VIDAL, lus Canonicum, IV, De rebus (Rome 1935), p. 193. 

18 



L6PEZ ALARC6N Bk. V. The Temporal Goods of the Church c. 1254 

3. The subject of this innate right is the Catholic Church, which exer
cises its right by itself and through the Holy See and other canonical jurid
ical persons, as established in c. 1255. The juridical content of the law is 
the temporal goods themselves that have a legitimate canonical holder, 
and the juridical acts and business established by the law, among which 
c. 1255 names acquisition, retention, administration, and alienation. 

4. The limitations of this right are established with regard to both the 
objectives and the manner. The limitation of objectives is indicated in 
1254 § 1, which specifies the Church's patrimonial rights "ad fines sibi 
proprios prosequendos"; previously Vatican Council II had emphasized 
this limitation when it stated that "Ecclesia rebus temporalibus utitur 
quantum propria eius missio id postulat" (GS 76). The quoad fines limita
tion excludes from the canonical system any goods that by nature are not 
suitable to be used for the Church's proper objectives, such as extra com
mercium goods and goods for illicit use. The conciliar text seems to imply 
that the quantum introduces a factor that reduces the amount of goods 
the juridical person may acquire to an amount that would be required to 
satisfy statutory objectives. However, I believe that the reducing factor 
must be exceeded, considering that the ecclesial communion and the hier
archy, the Church's patrimonial unity and the universal destination of the 
goods, all encourage transferring surpluses to other needy juridical per
sons or ecclesiastical common funds, in order to accomplish as com
pletely as possible the Church's apostolic mission and its works of mercy, 
especially among the poorest. Practically speaking, in this context of com
m unity it is certain that the Church's patrimonial needs could never be 
fully satisfied. 

The limitations regarding the manner in which the goods are admin
istered ( c. 1281 § 2) work to avoid the possibility of abuse by improper or 
inadequate use of the material means used, of the juridical instruments 
used, or the formalities followed to perform administrative acts. 7 

There is a question concerning the canonical situation of the goods 
that exceed the objective needs of the juridical person, and that remain 
accumulated and inactive. I believe they should not be denied their status 
as ecclesial goods; according to c. 1279 § 1, it is the ordinary whose duty it 
is to ensure that the goods are applied to accomplishing the designated 
objectives or the objectives of the diocese itself or of other juridical per
sons, or that the goods are used in charitable works. Mortmain situations 
must not be perpetuated, for, as Faltin warns, "such would be an obstacle 
to achieving the ends of the Church, not only as wealth impeding its wit
ness to poverty, but also as an excessive concentration of goods which, 
despite having been earmarked for works of charity and administered 

7. Cf. M. L6PEZ ALARc6N, "La administraci6n de los bienes eclesiasticos," in Ius 
Canonicum 24 (1984), p. 108 
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with a spirit of detachment, would thwart greater economic development 
stemming from a more lively interchange of productive goods. "8 

If the goods were to be allocated to or used for objectives other than 
the Church's proper objectives, they would lose their status as ecclesial 
goods, but the capital gains, income or other profit they may have earned 
will have ecclesial status and will remain subject to their specific objec
tives. The orderly management of the goods will bring these changes 
about naturally, but it must always be kept in mind that goods subrogated 
to others of this class will be ecclesial. Businesses and other productive 
goods are not per se illicit and unqualified to be ecclesial goods; but the 
profit and income derived from them must be designated to fulfill the 
Church's proper objectives. With regard to manner, it would be illicit if 
possession of the goods were designated solely for the production of ma
terial goods that were not destined to serve spreading the Gospel, divine 
worship, government of the community of faithful, and the needs of fellow 
man.9 

5. What has been written above suggests the importance of objec
tives as a reason for and a limitation on the Church's holding and using 
temporal goods, for the objectives are the principal inspiration for the 
configuration of canonical patrimonial law and determine the financial 
system, as we shall see next. 

CIC/1917 referred to achieving the Church's proper objectives 
(c. 1495 § 1), and c. 1496 made specific mention of divine worship and the 
fitting support of clergy and other ministers. Vatican Council II went far
ther and enumerated four objectives: regulation of divine worship, fitting 
support of the clergy, the sacred apostolate, and charitable works, princi
pally among the needy (PO 17). Those objectives were similarly listed in 
c. 1254 § 2, and some of them coincide with objectives listed in other parts 
of the CIC as the Church's proper objectives, for example "works of piety, 
of the apostolate or of charity, whether spiritual or temporal" (c. 114 § 2) 
and "to foster a more perfect life, or to promote public worship or Chris
tian teaching. They may also devote themselves to other works of the 
apostolate, such as initiatives for evangelisation, works of piety or charity, 
and those which animate the temporal order with the Christian spirit" 
(c. 298 § 1). Other texts from Vatican Council II have indicated as the 
Church's objectives founding and directing schools (GE 8), using and own
ing social media (IM 3), promoting missionary activity (AG 19), helping 
the poor, and promoting peace and justice (GS 44; AA 8; AG 12). All of 
these are the Church's objectives that it fulfills or should fulfill so as to 
demonstrate its community and institutional identity. The Church's goods 
and financial activities are also organized for those purposes. Therefore 

8. D. FALTIN, "Diritto di proprieta ed uso dei beni temporali da parte della Chiesa," in 
Problemi e prospettive di Diritto canonico (Brescia 1977), p. 238. 

9. Cf. ibid. 
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the list in c. 1254 § 2, although indicating prevailing objectives, does not 
exclude other ecclesial objectives by juridical persons. 

Most of the objectives are exclusive to the Church, for only the 
Church can actuate them, such as worship or magisterium; but there are 
other objectives that may be achieved concurrently by the Church and the 
State, such as education, welfare, etc. Such concurrence does not sup
press the ecclesial purpose of the Church's goods when work and activi
ties of that nature are performed, for they also bear within them the 
ultimate objective of the apostolate or of charity. 10 

Canon 1254 § 2 mentions the four well-known objectives of support
ing the clergy, divine worship, the sacred apostolate, and charitable 
works, which are sufficiently broad to include other manifestations of the 
Church 's life, such as missionary work, pious works, religious teaching, 
etc. Such was the opinion of the Coetus, which did not accept any amplifi
cation of the listed objectives, explaining that "all the other ends that 
could be added are nothing but the development of the ends already con
tained under the more general fomula of 'works of sacred apostolate and 
of charity." 1 1 

The four objectives listed in c. 1254 § 2 are described in other places 
in the CIC. For example, through divine worship the sanctifying function 
of the Church acts in conjunction with the sacred liturgy, where worship 
and sacraments are united as different aspects of the same reality 
( c. 834). 12 According to c. 281, support of the clergy and other ministers 
includes remuneration befitting their condition, taking into account both 
the nature of the office exercised and the circumstances of place and 
time, together with social welfare in case of sickness, disability, or old 
age. Married deacons who dedicate themselves full-time to the ecclesiasti
cal ministry deserve remuneration sufficient to provide for themselves 
and their families, unless they already receive secular remuneration. 
Through the sacred apostolate all the faithful have the duty and the right 
to strive so that the divine message of salvation may reach more and more 
people of all times and all places on earth (c. 211); apostolate means "all 
the activity of Christ's Mystical Body" that tends to "expand the kingdom 
of Christ over the entire world" (AA 2;  cf. CCE 863-865). Charity is the 
theological virtue by which we love God above all things for Himself, and 
we love our neighbor as we love ourselves for the love of God. Charity is 
manifested in human solidarity, also expressed by the word friendship or 
social work, which is a requirement of human or Christian fraternity. The 

10. Cf. M. L6PEZ ALARC6N, "Las entidades religiosas,"  in Derecho Eclesiastico del Estado 
espaiiol (Pamplona 1983), pp. 351-352. 

11 .  Comm. 12 (1980), pp. 396-397. 
12. Cf. J. MANZANARES, "Principios informadores del nuevo Derecho sacramental,"  in 

Temas fundamentales en el nuevo C6digo. XVIII Semana espaiiola de Derecho can6nico 
(Salamanca 1984), p. 237. 
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virtue of solidarity goes beyond material goods. By spreading the spiritual 
goods of faith, the Church has at the same time favored the development 
of temporal goods, frequently opening new ways ( cf. CCE 1822, 1939-
1942). 

With regard to the preferred order of carrying out one purpose or an
other, the priority of aid to the poor, 13 supporting the clergy, and divine 
worship has been def ended. 14 Elsewhere we have def ended the contention 
that the order of objectives given in c. 1254 § 2 is not prelative in the case 
of patrimony inconsistent with satisfying everyone, provided that the pat
rimony of any one in particular has not been affected; rather, the most ur
gent needs should be considered. 15 

13. Cf. J. BozAL JIMENEZ, Funci6n teol6gico-social de los bienes eclesidsticos en los 
primeros siglos de la Iglesia, Madrid s.a., p. 16; J.M. PINERO CARRI6N, La sustentaci6n del 
clero (Seville 1963), p. 19. 

14. Cf. V. REINA, El sistema beneficial (Pamplona 1965), p. 65. 
15. Cf. M. L6PEZ ALARC6N, commentary on C. 1254, in Pamplona Com; R. NAVARRO-VALLS, 

"La licencia en la enajenaci6n can6nica y el Derecho espafiol," in Ius Canonicum 10 (1970), 
pp. 322-323; F.R. AzNAR GIL, La administraci6n de los bienes . . .  , cit., pp. 42-43. 
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1255 Ecclesia universa atque Apostolica Sedes, Ecclesiae par
ticulares necnon alia quaevis persona iuridica, sive pu
blica sive privata, subiecta sunt capacia bona temporalia 
acquirendi, retinendi, administrandi et alienandi ad nor
mam iuris. 

The universal Church, as well as the Apostolic See, particular churches, 
and all other public and private juridical persons are capable of acquiring, 
retaining , administering and alienating temporal goods, in accordance 
with the law. 

SOURCES: c. 1495 § 2; C0NC0RDAT0 fra la Santa Sede e l'Italia, 11 feb. 
1929, art. 30 (AAS 21 [1929] 289); CodCom Resp., 23 iun. 
1953; PC 13; DPMB 123, 127, 133, 134 

CROSS REFERENCES: cc. 116, 118, 238, 313, 322, 361, 368, 449, 515, 
634, 803, 1480 

------- INTRODUCTION ------

Mariano Lopez Alarcon 

1. The preceding canon, c. 1254 § 1, which proclaims the patrimonial 
autonomy of the Catholic Church, is now completed in c. 1255 with the in
dividualized attribution of patrimonial rights to certain subjects. They are 
the only subjects recognized as having the capacity to assume those rights 
and exercise them by the attribution of juridical capacity and the capacity 
to perform the juridical acts and business to which the preceding canon 
refers. These subjects are the universal Church, the Apostolic See, partic
ular churches, and any other juridical persons. The idea of these subjects 
can be seen in cc. 204 § 2, 361, 368, 116 and 118. Other canons refer partic
ularly to the status of juridical persons held by certain institutes, such as 
seminaries, (c. 238 § 1), parishes (c. 515 § 3), catholic schools (c. 803 § 1), 
bishops ' conferences (c. 449 § 2), public associations of the faithful 
( c. 313), private associations of the faithful with juridical personality 
( c. 322), and institutes of consecrated life, their provinces and their 
houses (c. 634 § 1). 

2. Canonical patrimonial capacity is attributed to both public and 
private juridical persons since capacity is an essential element of a juridi
cal person.1 Therefore, juridical acts and business that private juridical 

1. W. SCHULZ, Liber V: Kommentar, in Miinsterischer Kommentar zum CIC (Essen 
1985ff), III, July 18, 1992, 1255/4. 
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persons perform and conduct among one another and, with greater rea
son, with canonical public persons, are also retained under canonical law. 
Private associations without personality are constituted in accordance 
with c. 299 and shall have canonical capacity in accordance with the stipu
lations on rights and obligations established by statute. Said statutes, 
revised by ecclesiastical authority, are the guiding norm for such associa
tions, but the associations must use their capacity to operate through the 
fiduciary instruments indicated in c. 310.2 

3. This canon generically refers canonical capacity to the acts and 
business of acquisition, retention, administration, and alienation accord
ing to the juridical norm regulating goods designated as temporal. We 
shall make a few comments on these points. 

The text uses a juridical transactional terminology proper to private 
law, that includes the juridical process of a thing from the time it enters 
patrimony until it leaves, including holding it in its various uses and rela
tionships with the subject. This generic enumeration is specified in detail 
in other places in the CIC with more precise references, such as donations 
(cc. 1261 ,  1 262, 1 264) , alms (c. 1 265) , collections (c.  1 266) , offerings 
( c. 1267), insurance contracts ( c. 1284 § 1 ,  1 °) ,  preservation of goods 
(c .  1284 § 1 , 4° ) ,  productive placement ( 1284 § 1 ,6 °) ,  and expenditure 
(c. 1294 § 2). There are also references to prescription (cc. 1268-1270) and 
pious dispositions (cc. 1299-1302). Under the heading of Title I: "The Ac
quisition of Goods," other public law means are improperly included, such 
as levies ( cc. 1260, 1263), taxes ( c. 1264 1 °) ,  and sacramental offerings 
( c. 1264 2°) ,  which are not ways of purchasing, or even ways of demanding 
payment. 

The means of acquisition are received from the natural and positive 
law of each State by express stipulation in c. 1259, in a broad canonization 
of the modes of constituting the juridical relationship of real estate and 
other types of property. 

The right of retention concerns defense against despoliation or un
just claims brought from the State, other institutions, or individuals. It 
also protects the right to peaceful ownership, to accumulate goods so that 
public persons may constitute a stable patrimony, and in general the right 
to preserve goods by administration, management, and investment to ful
fill adequately the Church's proper objectives. 

With regard to acts of alienation, the lacuna in CIC/1917 has been 
filled, for these acts were omitted from c. 1495, perhaps in the understand
ing that alienation would be included among acts of extraordinary admin
istration. In the preparatory work of the CIC it was maintained that 

2. Cf. M. L6PEZ ALARC6N, "La personalidad juridica civil de las asociaciones can6nicas 
privadas," in Revista Espanola de Derecho Canonico 44 (1987), p. 395. 
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alienation is not an administrative act, 3 thus justifying amplification with 
the new term in cc. 1254 § 1 and 1255 of the CIC. There are no differences 
between the capacity to perform acts of either type, although their eff ec
tiveness may be subject to other requirements, as in the case of the alien
ation of certain goods (cc. 129 1-1295). However, in view of the fact that 
administration is a complex and uncertain idea in canonical law, it will 
have to be interpreted with broad criteria so that capacity may ref er to the 
entire possible range of juridical acts and business in ordinary and ex
traordinary administration, including both organizing patrimony and per
forming concrete juridical acts and business directed at managing the 
preservation, transformation and production, and even business activities 
that allow material resources to be obtained for achieving ecclesial objec
tives. 

These juridical acts and business must be performed "in accordance 
with the law." This expression is much more open than the expression 
used by c. 1495 § 2 of CIC/1917, which restricted the legal channel "ad nor
mam sacrorum canon um." The juridical norm that legitimizes the Catholic 
Church's organization and financial activity will be the norm that is appli
cable with regard to the nature of the act and whether it is regulated by 
canon law, universal, private, or statuary law, by canonized or referenced 
secular law, in a harmonious interpretation consistent with the principles 
( cf. Introduction to Liber V). 

Finally, the objective of patrimonial law is what the CIC designates 
as temporal goods, a typical expression used to establish a sure distinc
tion with respect to spiritual goods, which are outside commerce under 
penalty of falling into the offence of simony if price is involved ( c. 1380). 
The CIC does not offer an idea of what temporal goods are; it does not 
even distinguish them from spiritual goods or mixed goods-that is, from 
temporal things joined with a spiritual thing-as did CIC/1917. Things 
(res) were defined by CIC/1917 as one amongst other means of achieving 
the Church's purpose and a distinction was made among spiritual, tempo
ral, and mixed goods. Doctrine justified the existence of spiritual things, 
apropos of which Professor Maldonado wrote, "If by the term 'good' one is 
to understand that which is suitable for satisfying a human need, one may 
likewise consider the existence of spiritual goods, which satisfy the high
est needs of man so as to aid him in attaining his salvation. "4 

Today it seems improper to include the sacraments and other super
natural realities in the category of goods. As Professor Lombardia wrote, it 
is incredible that they can be owned by men in any way analogous to own
ership as it is considered in civil law. For the late, great canonist, this and 
other problems are adequately solved when we realize that the objective 

3. Cf. Comm. 12 (1980), p. 396; W. SCHULZ, Liber V.· Kommentar . . .  , cit., 1254/3. 
4. J. MALDONADO, Curso de Derecho can6nico para juristas civiles. Parte general 

(Madrid 1975), p. 130. 
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element of the juridical system is the performance or "activity of persons 
that constitutes the effective and actual fulfillment of their mission and du
ties. "5 Now, when we enter the area of temporal goods, note that in general 
not only performance, but also the things, belong between the objective re
alities of the contract and the juridical relationship. The same is true in the 
relationship of ownership or other property rights, where the ultimate ob
jective is things. Together with things, performance in financial matters, 
which c. 1290 remits to secular law, is also a concern of canonical patrimo
nial law. 

4. Therefore we should not omit a brief reference to the idea of 
goods and types of goods. The CIC does not define goods. Recourse must 
be had to the secular notion of things that can be acquired and are capable 
of producing financial profit. According to the types classified in secular 
law, some of which are of ancient configuration, goods are divided into sa
cred and profane, precious and common, material and immaterial, mov
able and immovable, durable and perishable, fungible and non-fungible, 
consumable and non-consumable, capital and industrial, productive or fi
nancial. 6 

The CIC goes only so far as to regulate sacred goods, which it desig
nates as res sacrae (c. 1171) and, if they are real estate, loca sacra 
( cc. 1205ff), also using the specific terms churches, oratories and chapels, 
shrines, altars, and cemeteries (cc. 1214ff). With their placement outside 
of Liber V, it seems that the legislator may have wanted to preserve them 
from the regimen of temporal goods, tainted with profane elements. But 
the fact of destining or deputatio ad cultum publicum of sacred things 
(res mixtae) does not cause them to lose their condition as temporal 
things with inherent specialties due to their spiritual element. Therefore, 
they also fall under the protection of c. 1255 with regard to the Church's 
innate right over them and also with regard to the capacity of the juridical 
persons that are their titulars. 

5. P. LOMBARDiA, Lecciones de Derecho can6nico (Madrid 1984), pp. 146-148. 
6. F.R. AzNAR GIL, La administraci6n de los bienes temporales de la Iglesia (Salamanca 

1984), pp. 28ff; A. ARZA ARTEAGA, Privilegios econ6micos de la Iglesia espaiiola (Bilbao 
1973), pp. 49ff; D. FALTIN, De Jure patrimoniali Ecclesiae (Rome 1973), pp. 88ff. 
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1256 Dominium bonorum, sub suprema auctoritate Romani 
Pontificis , ad earn pertinet iuridicam personam, quae 
eadem bona legitime acquisiverit. 

Under the supreme authority of the Roman Pontiff, ownership of goods 
belongs to that juridical person which has lawfully acquired them. 

SOURCES: c. 1499 § 2 

CROSS REFERENCES: cc. 113 § 2, 115, 1259, 1273 

C OMME NTARY ------

Mariano Lopez Alarcon 

1. This text establishes actual ownership in patrimonial relationships 
within the Catholic Church. Ownership is different from juridical capacity, 
which is the potential capacity of the subject to be the owner. Ownership 
is also different from the capacity to act, which is the owner's capacity to 
act with regard to ownership. In this sense, Hervada maintains that owner
ship, together with juridical capacity and the capacity to act, is like the 
central nucleus of personality content. Juridical capacity is the possibility 
of being an owner; the capacity to act is used in the situations in which the 
subject is the titular; ownership is the juridical situation by virtue of which 
a subject is capable of changing, creating, or extinguishing the content of 
its own or others' juridical relationships. Ownership, according to the 
same author, has a dynamic quality that he describes as the active princi
ple of the juridical system, because ownership shapes juridical reality 
through the constant change that juridical traffic-which emanates from 
ownership itself-imprints upon juridical reality, changing or extinguish
ing social or juridical situations. 1 

When this idea of ownership is privately construed, public factors in 
canon law exert an influence on it, and the concept of ownership and other 
real rights becomes complex. Under the influence of public law, the pri
vate ownership area becomes fragmented and gives way to other types of 
ownership invested with greater powers than under private ownership. An 
eloquent example of the confluence of both types of ownership is pre
sented in c. 1256: ownership by a juridical person and by the Roman Pon
tiff. 

1. Cf. J. HERVADA, "La relaci6n de propiedad en el patrimonio eclesiastico," in Ius 
Canonicum 2 (1962), pp. 458ff. 
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2. The CIC has maintained the text of c. 1499 § 2 from CIC/1917, thus 
respecting a traditional formula of public ownership. The nature of this 
ownership and the Roman Pontiff's powers originated an ancient and un
finished polemic that swings between describing pontifical ownership as 
dominion (dominium eminens) or considering it to be supreme jurisdic
tional power. 2 The question is actually theoretical and in practice juridical 
persons do exercise their ownership powers without any intervention by 
the Holy See that might affect the owner's rights to exercise the preroga
tives of ownership. The exception is the need for an authorization to alien
ate ecclesiastical goods valued at more than a determined amount 
( c. 1292); cases in which the Roman Pontiff has had to intervene are rare 
and always in matters of the dispensing or redistributing of great amounts 
of goods. We cannot speak of the powers of ownership being weakened by 
the potential authoritative powers of the Supreme Pontiff, for his powers 
are limited to regulating the structure and regimen of the Church's patri
mony; the Holy See is concerned with def ending the legitimate titularity of 
ecclesiastical goods in the service of the Church's objectives, as well as re
affirming the presence of the Roman Pontiff as a sign and principle of 
unity and patrimonial communion.3 

Canon 1256 refers exclusively to ownership (dominium), but this 
term must be understood broadly to include other ownership rights as reg
ulated by secular law and studied by civil law jurists. The legitimate ways 
to acquire ownership are also regulated by the applicable norms of civil 
and natural law, as provided in c. 1259. 

3. Patrimonial ownership is characterized by several peculiar notes: 

a) The supreme authority of the Pontifical Primate, referred to 
above, and the powers of vigilance and control attributed to the Holy See 
and the ordinary (cc. 1276, 305, 319, 325, 1301, 392 § 2), which concur with 
the power of ownership of the person to whom the goods belong.4 

b) The only possible subjects of real ownership are the Catholic 
Church, the Holy See, and other juridical persons both public and private, 
with full acceptance of the ancient Institutentheorie, which replaced the 

2. Cf. R. BIDAGOR, "Los sujetos del patrimonio eclesiastico y el ius eminens de la Santa 
Sede," in El patrimonio eclesi<istico. Estudios de la tercera Semana de Derecho Canonico 
(Salamanca 1956), pp. 4lff; J. HERVADA, "La relaci6n de propiedad . . .  ," cit., pp. 440ff; A. ARZA 
ARTEAGA, Privilegios econ6micos de la Iglesia espaiiola (Bilbao 1973), pp. 39ff; P. FEDELE, 
Lezioni di Diritto patrimoniale canonico (Rome 1977) , pp. 5ff; M. L6PEZ ALARC6N, "La 
titularidad de los bienes eclesiasticos," in El Derecho patrimonial can6nico en Espana. XIX 
Semana espaiiola de Derecho can6nico (Salamanca 1985), pp. 18ff. 

3. Cf. P. LOMBARDfA, "La propiedad en el ordenamiento can6nico," in !us Canonicum 2 
(1962), p. 424. 

4. Cf. M. L6PEZ ALARC6N, "Apuntes para una teoria general del patrimonio eclesiastico," 
in !us Canonicum 6 (1966), pp. 140ff. 
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earlier attribution of ownership of all the Church's goods to God, the 
saints, or the Pope. 5 

There is no inconsistency between c. 1256, which attributes owner
ship to all juridical persons under the supreme authority of the Pope, and 
c. 1273, which subjects only public juridical persons to the supreme power 
of administration and dispensation of the Pontiff. The reason is that the 
content of pontifical auctoritas has been gradually filled with the powers 
established in c. 1273.  6 But note the consistency between c. 1273 and 
c. 325§ 1 on the freedom to administer goods belonging to private juridical 
persons. 

c) Because of the objectives' requirement, real ownership of canoni
cal goods has a qualified social function adjusted to the doctrinal princi
ples of the Church's magis terium with resp ect  to the universal 
destination of the goods, as set forth in the introduction to book V. The so
cial function of ecclesiastical property has remained alive through the 
centuries and is manifested in the attention paid to ecclesiastical public 
service and the needs of the poor. 7 This is ownership with a social origin, 
the fruit of a common effort by the faithful and of their offerings, moti
vated by deep religious sentiment in the service and promotion of the 
Church's objectives. 

4. The social relevance of the Church's goods, because of their origin 
and their destination, is the reason that social function is more important 
in the Church's financial organization than ownership of the goods. 8 The 
social function must respect the essential content of ownership rights at 
the same time that it requires the owner to perform the appropriate activ
ity so that the goods under its care may produce the maximum return in 
conserving them or exploiting them. 9 The word "exploit" here expresses 
various meanings: use, consume the fruits of, cultivate land, occupy build
ings, invest money, produce goods, etc . ,  all of which are acts of use, di
rected at extracting a return from the things. With the word "exploit," 
states Professor Lopez Jacoiste, the ideas of ownership and use are 

5. Cf. R. PUZA, Katholisches Kirchenrecht (Heidelberg 1986), p. 367; W. SCHULZ, 
"Grundfragen kirchlichen Verrnogensrechts," in Handbuch des katholischen Kirchenrechts 
(Regensburg 1983), p. 865. 

6. Cf. R. NAVARRO VALLS, "La licencia en la enajenaci6n can6nica y el Derecho espafiol," in 
Ius Canonicum 10 (1970), p. 319. 

7. Cf. J. BozAL JIMENEZ, Funci6n teol6gico-social de las bienes eclesiasticos en las 
primeros siglos de la Iglesia, Madrid s.a., pp. 13ff; V. DEL GIUDICE, "Beni ecclesiastici," in 
Enciclopedia del Diritto, V (Milan 1959), pp. 208ff; A. MosTAZA, Derecho patrimonial 
can6nico, in Derecho can6nico (Parnplona 1975), pp. 317ff. 

8. Cf. L. TROCCOLI, "11elernento funzionale nella struttura de! pattrirnonio ecclesiastico," 
in La Chiesa dopa il Concilio. Atti del Congresso internazionale di Diritto canonico (Milan 
1972), pp. 1268ff. 

9. Cf. S. RODOTA, El terrible derecho. Estudios sabre la propiedad privada (Madrid 
1986), pp. 2 14ff; V.L. MONTES, La propiedad privada en el sistema del Derecho civil 
contemporaneo (Madrid 1984), p. 202. 
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closely involved to the point that use tends to dominate as the legitimating 
principle of ownership. "In some sense," he writes, "the holding of the title 
is justified to the extent in which exploitation is made and to the extent in 
which the exploitation is a determining cause of its usefulness, which is 
not only individual, but which should be above all fundamentally social." 10 

And with even greater reason we need to describe ownership in canon law 
as active ownership; the regulation of ecclesial patrimony suggests that it 
not remain passive, but be put to use in accordance with the norms of ad
ministering patrimonial goods. Care must be taken that exploitation of the 
goods be productive, secure, diligent, and of social benefit in the service 
of the Church's objectives. The presence and intervention, if applicable, of 
different entities to manage, consult, oversee, control, and supplement the 
proper activities of ownership and their ecclesial functionality all contrib
ute to the use of the goods. 

10. J.J. L6PEZ JACOISTE, "La idea de explotaci6n en el Derecho civil actual, "  in Revista de 
Derecho Privado 44 (1960), pp. 35lff. 
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1257 § 1. Bona temporalia omnia quae ad Ecclesiam univer
sam, Apostolicam Sedem aliasve in Ecclesia personas 
iuridicas publicas pertinent, sunt bona eccle-siastica 
et reguntur canonibus qui sequuntur, necnon pro
priis statutis. 

§ 2.  Bona temporalia personae iuridicae privatae regun
tur propriis statutis, non autem hisce canonibus, nisi 
expresse aliud caveatur. 

§ 1. All temporal goods belonging to the universal Church, to the Apos
tolic See or to other public juridical persons in the Church, are eccle
siastical goods and are regulated by the canons which follow, as well 
as by their own statutes. 

§ 2. Unless it is otherwise expressly provided, temporal goods belonging 
to a private juridical person are regulated by its own statutes, not by 
these canons. 

SOURCES: § 1: c. 1497 § 1 

CROSS REFERENCES: cc. 116, 123, 208, 326, 635, 714, 718, 1303 

C OMME NTARY ------

Mariano Lopez Alarcon 

1. The most important classification of the Church's goods is intro
duced in c. 1257, which subjects goods belonging to public and private ju
ridical persons to different juridical regimens. Goods belonging to public 
juridical persons are designated as ecclesiastical goods, but no alternative 
term is used to designate the goods of private juridical persons. This inno
vation derives from the division of juridical persons into public and pri
vate (c. 116), a duality that has repercussions in patrimonial law such that 
public goods and patrimony are regulated by norms that are mostly differ
ent from the norms dictating the regimen of private persons. 

It is noteworthy that the CCEO does not make this distinction and 
provides in its c. 1009 § 2 that "all goods which belong to juridical persons 
are ecclesiastical goods," which corresponds to the generic regulation of 
juridical persons. The CCEO also did not introduce a separation between 
public and private juridical persons (cc. 920-930 CCEO). However, c. 573 

31 



c. 1257 Bk. V.  The Temporal Goods of the Church L6PEZ ALARC6N 

does make the distinction, with the particularity that private juridical per
sons are regulated solely by private law, except for the vigilance of eccle
siastical authority under the terms stipulated in c. 577, which neither 
mentions nor excludes vigilance in patrimonial matters. 

2 .  Until now canonical legislation has been limited to attributing 
ownership of ecclesiastical goods to juridical persons without making pat
rimonial distinctions among them. Thus c. 1497 § 1 CJC/1917 provided that 
"Temporal goods, whether corporeal or incorporeal, movable or immov
able, which belong either to the universal Church and the Apostolic See, 
or to some other moral person in the Church, are ecclesiastical goods." 
Professor Lombardia affirmed that the only function exclusively reserved 
to juridical persons by CJC/1917 was ownership in the domain of ecclesi
astical goods, and this served to distinguish the goods destined for achiev
ing the objectives of the Church's official organization from the personal 
goods of ecclesiastical officeholders and from the private goods of all the 
faithful.1 But since CJC/1917 recognized juridical personality only for es
tablished associations and foundations, and mere approval was not suffi
cient (cc. 686, 687, 1098 and 1489 § 1), that meant that juridical persons 
had a public nature not only for their own specific ends but also for the 
absolute relevance that shaped the time of canonical establishment (the 
intervention of authority) in the dogmatic and normative draft of the sub
ject matter. Thus the public and ecclesiastic qualities of the entity ap
peared as synonyms with regard to juridical personality and participation 
in the organizational structure of the Church. 2 

And so CJC/1917 did not cover the many associations that were nei
ther established nor approved. Soon after, therefore, some began to ex
press their doubts to the Sacred Congregation of the Council about the 
nature of certain specific associations, namely the Saint Vincent de Paul 
Conferences. And in a resolution dated November 13, 1920 (Resol. Corri
entensis),3 the Congregation stated that these are lay associations and not 
ecclesiastical ones, that they are constituted by agreement among pious 
faithful who united to perform exemplary pious works, but are not estab
lished by the ecclesiastical superior and do not have the requisites for ap
proval. They are constituted, it added, under lay powers and laws and are 
merely recognized or praised by ecclesiastical authorities. Since these as
sociations do not have standing within the Church, nor are any juridical 
effects recognized in them, they are neither governed nor regulated by ec
clesiastical authority but by laymen designated according to the associa
tion statutes; but they are subject to the Church in matters of faith and 

1. Cf. P. LOMBARDfA, "Personajuridica publica y privada en el ordenarniento can6nico," in 
Apollinaris 63 (1990), p. 145. 

2. Cf. R. BOTTA, "Persone giuridiche publiche e persone giuridiche private nel nuovo 
Codice di Diritto canonico," in Il Diritto Ecclesiastico (1985), I, p. 151 .  

3 .  Cf. AAS 13 (1921), pp. 135-144. 

32 



L6PEZ ALARC6N Bk. V. The Temporal Goods of the Church c. 1257 

custom. It was also said that a bishop cannot direct these associations, al
though he has the right and obligation to oversee that they commit no 
abuses. And finally, it was recommended that the Saint Vincent de Paul 
Conferences should ensure that they obtain legal recognition and juridical 
personality from the secular government. 

The public functionality of canonical juridical persons was ratified 
by this resolution and gained increased juridical security when ecclesiasti
cal goods were strictly delimited, although at the cost of obscuring the fig
ure of the faithful as protagonist of the constitution and activity of many 
ecclesiastical entities. Nevertheless, there were some authors who alluded 
to private juridical persons, distinguishing between them and public jurid
ical persons mostly with criteria from ecclesiastical public law. Thus, for 
Maroto, the distinction was to be deduced from the relationship that legal 
entities have with the perfect society. Wernz and Vidal used similar terms 
to say that the difference is a function of the ordination of the juridical 
person in the Church's external regulation. Examples are the Apostolic 
See, the dioceses, certain offices and also juridical persons that are either 
the authority's public bodies for carrying out the Church's objectives 
(such as cathedral chapters and seminaries for training ministers of the 
Church) or institutes for the Church's public objective (such as a religious 
order, etc.). Using similar terms Michiels maintained that public juridical 
persons participate to a greater or lesser degree in the power of gover
nance in the Church's own external law, what Ojetti termed the power of 
imperium. 4 They agree that the basis of the distinction was the mode of 
constituting the association-the public associations by authority and the 
private associations by agreement-and the purpose they were formed 
for-directly aimed at satisfying the Church's social objective or for the 
private good of the members. 5 

The associations' function of service for the spiritual good of the 
faithful was clearer in the associations that remained outside personifying 
techniques. For that reason, the study of canon law tried to include them 
and construe them as unitary and actually existing ecclesiastical collec
tives with an uncertain juridical regimen in view of the silence of CJC/1917. 
But they were recognized as a category of autonomous subjects under 
canon law because they behaved like centers imputed to have juridical re
lationships. Onclin criticized the fact that they were termed lay associa
tions, the proper term being private associations, since they are neither 

4. Cf. PH. MAR0T0, "Institutiones Iuris Canonici ad normam novi Codicis," I (Madrid 1919), 
pp.  540-541; F.X.  WERNZ-P. VIDAL, Ius Canonicum, II, De personis (Rome 1943) , p .  38; 
G. MICHIELS, Principles generalia de personis in Ecclesia (Rome 1955), pp. 363-364; 
B. OJETTI, Commentarium in Codicem Juris Canonici, II, De personis (Rome 1929), p. 123, 
note 5. 

5. Cf. M. CONTE A C0R0NATA, Institutitones Juris Canonici, I (Turin 1929), p. 158; 
A. VERMEERSCH-1. CREUSEN, Epitome Juris Canonici, I (Rome 1963), p. 92. 
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profane nor secular, but religious. Like the majority of moderns, Onclin 
also defended a broader concept of the collective subject of canon law. 6 

With the canonical patrimonial regimen modeled after the subjects 
of public law, hence exhausting the Church's financial organization, seri
ous difficulties arose when the time came to designate the goods of pri
vate persons and endow them with juridical status for performing acts of 
patrimonial transactions. Vromant stated that the goods of unofficially es
tablished associations like the Conferences of Saint Vincent de Paul be
longed to the individuals in the associations and that such corporations do 
not have ad possidendum any legitimate rights other than the sum of the 
individual members' rights. Using a more organic criterion, it was held 
that such collectives have a natural juridical capacity (Mauro); or that 
group juridical subjectivity was sufficient, for it includes juridical capac
ity, without necessarily requiring that juridical personality be granted 
(Ferraboschi); and one author thought that the juridical presence of asso
ciations not recognized under canon law was demonstrated by their busi
ness nature in private autonomy and that the provisions in secular law, 
properly integrated with canonistic principles, were applicable to them 
(Baccari). 7 

3. Restoration of private juridical persons to a place under canon law 
was taking shape in the doctrine, with support in the texts of the cited 
Second Vatican Council that describe three types of groups depending on 
the various forms of their relationship with the hierarchy (AA 24). As Del 
Portillo indicates, these are implicitly recognized apostolic enterprises, 
explicitly recognized associations, and associations with a canonical man
date or mission.8 These are, respectively, subjects without personality, 
private associations, and public associations. 9 The three types of associa
tions sunt in Ecclesia according to the Second Vatican Council text, 

6. Cf. G. ONCLIN, "Principles generalia de fidelium associationibus," in Apollinaris 36 
(1963), pp. 77-85; M. CONDORELLI, Destinazione di patrimoni e soggettivita giuridica nel 
Diritto canonico (Milan 1964); G. Lo CASTRO, Personalita morale e soggettivita giuridica nel 
Diritto canonico (Milan 1974), pp. 150ff; as with Prof. P. LOMBARDfA in his writings: "Persona 
juridica en sentido lato y en sentido estricto," in Acta Conventus Internationalis 
Canonistarum, Typis Vaticanis 1970, pp. 163ff; "Persona jurfdica publica y privada en el 
ordenamiento . . .  , "  cit.; "Personas jurfdicas publicas y privadas," in Estudios de Derecho 
Canonico y de Derecho Eclesiastico en homenaje al profesor Maldonado (Madrid 1983), 
pp. 32lff. 

7. Cf. G. VROMANT, De bonis Ecclesiae temporalibus (Bruges-Paris 1953), p. 44; T. MAURO, 
La personalita giuridica degli enti ecclesiastici (Rome 1945), pp. 87ff; M. FERRABOSCHI, Gli 
enti ecclesiastici (Padova 1956), pp. 265ff, 273; R. BACCARI, Le associazioni cattoliche non 
riconosciute nel diritto italiano (Milan 1960), p. 35. 

8. Cf. A. DEL PORTILLO, "lus associationis et associationes fidelium iuxta Concilii Vaticani 
II doctrinam," in /us Canonicum 8 (1968), p. 19. 

9. Cf. L. MANEZ SISTACH, El derecho de asociaci6n en la Iglesia (Barcelona 1973), 
pp. 236ff; A. DfAz DiAz, Derecho fundamental de asociaci6n en la Iglesia (Pamplona 1972), 
pp. 188ff; L. NAVARRO, Diritto di associazione e associazioni di fedeli (Milan 1991), 
pp. l lff. 
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which means that all these associations are ecclesiastical because they 
are within the ecclesial community. They accomplish ecclesial objectives 
and, depending on the association, are either bound by or watched over by 
ecclesiastical authority. Juridically speaking, this becomes a relationship 
of submission or spontaneous participation. 10 In addition to these associa
tions, there are those that arise from exercising the natural right of associ
ation. They do not even have their statutes reviewed by ecclesiastical 
authorities. They are called spontaneous associations or privately inspired 
groups. Some authors say they are de iure subjects, a broader concept 
than the idea of juridical person, 11 while others call them private initia
tives. 12 In any case, they are de facto entities that are not recognized by 
the Church, but they may subject their members to the merely consensual 
juridical-internal regimen of statutes, meaning without canonical review, 
and outside the fiduciary techniques established by c. 310.13 

Doctrine tends to be favorable to the patrimonial regulation that 
takes into account these types of juridical persons sanctioned by the Sec
ond Vatican Council. The regulation of private persons is therefore config
ured with their own characteristics. 14 The preparatory work of the CIC 
showed this same favorable orientation toward admitting different patri
monial regulations for public and private juridical persons. This orienta
tion was accepted from the time of the first meetings by the Coetus 
studiorum "De laicis, " and then also accepted by the Coetus "De bonis 
Ecclesiae temporalibus" after some hesitation in the first sessions.15 

4. This difference between the goods of public and private juridical 
persons was maintained in c. 1257, that subjects the goods of public per
sons to CIC norms and their own statutes, while goods of private persons 
are governed by their statutes and not by the CIC unless expressly indi
cated otherwise. So far the distinction is correct, for it accommodates the 
different degree of relationship that each type of person has with canoni
cal authority. The difference should not have been made radical by desig
nating only goods belonging to public juridical persons as ecclesiastical, as 
if to imply sensu contrario that the goods of private persons were outside 
the Church and were not included in the broad concept of ecclesiastical 

10. Cf. A. DEL PORTILLO, Ius associationis et associationes fidelium . . .  , cit., p. 21; A. DiAz 
DIAZ, Derecho fundamental de asociaci6n . . .  , cit., p. 189. 

11. Cf. M. CONDORELLI, Destinazioni di patrimoni e soggettivita . . .  , cit., pp. 107 ff; G. Lo 
CASTRO, Personalita morale e soggettivita . . .  , cit, pp. 101 ff; M. TEDESCHI, Preliminari a uno 
studio dell'associazionismo spontaneo nella Chiesa (Milan 1974), pp. 1 ff, 54ff. 

12. Cf. V. PRIETO MARTINEZ, "Iniciativa privada y personalidad juridica: las personas 
juriclicas privadas," in Ius Canonicum 26 (1985), pp. 565-566. 

13. Cf. R. NAVARRO VALLS, "Las asociaciones sin personalidad en Derecho can6nico,"  in 
Das konsoziative Element in der Kirche. Akten des VI Internationalen Kongresses fiir 
Kanonisches Recht (St. Ottilien 1989), pp. 550. 

14. See above note 6. 
15. Cf. F.R. AZNAR GIL, "Los bienes temporales de las asociaciones de fieles en el 

ordenamiento can6nico,"  in Asociaciones can6nicas de fieles (Salamanca 1987), pp. 162ff. 
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patrimony. A first reading of the commented text invites such reasoning. 
But reflection going beyond the strict limits of c. 1257 raises serious 
doubts about this first view of the problem. It leads to other results that 
agree more with the principles that should inspire interpretation of the 
norms on the Church's temporal goods, mainly the principles of commun
ion and purpose 16  (see Introduction to book V). In the light of these 
doubts, hard questions arise, especially in relation to the patrimony of pri
vate persons. Next we shall compare the two most interesting questions: 
the designation of the goods and their juridical regulation. 

a) The designation of ecclesiastical goods in c. 1257 means they are 
goods that belong to juridical persons who are part of an official Church 
organization and also to persons linked to canonical authority by reason 
of submission and direction, goods governed by canon law and meant to 
fulfill the Church's proper objectives. 

Canon 1257 § 2 is limited to establishing the juridical regime of 
goods belonging to private persons, but it says nothing about what they 
are. It simply says that they are not ecclesiastical goods. Considering this 
silence, it is possible for them to be designated as profane or civil, or it is 
possible that there is doubt as to whether the goods "pertaining to these 
private juridical persons, provided that they and their goods are meant to 
attain the same objectives as public juridical persons," 17 are also ecclesi
astical, or it is possible to doubt whether they are semi-public goods in 
view of the norms regulating them.18 It may be openly concluded that they 
are also ecclesiastical goods in a broader sense.19 

I think that the proper and natural place for the goods of private per
sons is the Church and its law. The goods of private juridical persons and 
the persons themselves fulfill objectives proper to the Church, which sub
jects them to a patrimonial system and to principles that do not basically 
differ from the system and principles that public persons must observe. In 
addition, ecclesial communion attracts such persons and goods to the ca
nonical regimen, where they are kept under the authority of the Roman 
Pontiff, subject to vigilance by the ordinary and to a typically canonical 
statutory regulation. 20 

16. Cf. ibid., p. 182. 
17. A. MOSTAZA, "Derecho patrimonial," in Derecho can6nico (Pamplona 1975), p. 427. Cf. 

also S. MESTER, "I beni temporali della Chiesa (Le novita apportate dal nuovo Codice)," in 
Apollinaris 57 (1984), p. 59; V. DE PAOLIS, De bonis Ecclesiae temporalibus. Adnotationes in 
Codicem: Liber V (Rome 1986), pp. 44-45. 

18. Cf. A. MARTINEZ BLANCO, "La personajuridica privada en el ordenamiento can6nico," in 
Carthaginensia 6 (1990), p. 338. 
19. Cf. F.R. AzNAR GIL, "Los bienes temporales de las asociaciones . . .  ," cit., p. 189; 

A.M. PUNZI NICOLO, "Il regime patrimoniale delle associazioni tra ecclesiasticita e non 
ecclesiasticita dei beni," in Das konsoziative Element in der Kirche . . . , cit., p. 590. 
20. Cf. W. SCHULZ, "Lib er V: Kommentar," in Miinsterischer Kommentar zum CIC , III 

(Essen 1985ff), July 18, 1992, 1257/6, 7 and 8. 
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Therefore in a certain way such goods are ecclesiastical. What hap
pens is that the term has been reserved by c. 1257 exclusively for the 
goods of public juridical persons. Another term is needed to signify that 
the goods of private juridical persons belong to the Church. The term ec
clesial is coming to be used to designate the goods of private juridical per
sons, as an alternative to ecclesiastical, which is legally monopolized to 
designate the goods of public juridical persons. The new term was intro
duced by Professor Perlado, and we see it also being used by other au
thors such as Moreno Anton, Martin de Agar, and Presas Barrasa. 21 

The goods of private juridical persons are in fact ecclesial because 
they belong to juridical persons in communion with the Church, fulfilling 
the Church's proper objectives. What must not happen is to separate ec
clesial from ecclesiastical, because the goods of public juridical persons 
are also ecclesial. An ecclesial species must be created that includes the 
goods of all juridical persons, and the ecclesiastical species must be le
gally reserved to the goods of public juridical persons. 

Goods that belong to associations and foundations with revised stat
utes and established under c. 299 are also ecclesial goods. Even though 
the associations and foundations have not obtained a decree of juridical 
personality, their members are subject to statutory stipulations and must 
act on the outside in accordance with c. 310. The goods of de facto associ
ations are not ecclesial, for their statutes have not even been reviewed 
since they are not recognized by the Church ( c. 299 § 3). 

There are actually no objective or theological differences between 
goods belonging to public and private juridical persons. The difference is 
in the respective juridical regulations to adjust them to the extent to which 
they have a bond to the ecclesiastical hierarchy. That is how the CCEO un
derstands it, where c. 1099 § 2 stipulates, "all goods which belong to juridi
cal persons are ecclesiastical goods, "  without distinguishing between 
those with public or private ownership. That distinction was, however, es
tablished in c. 573 of the CCEO: public associations, established by the 
competent ecclesiastical authority or approved by said authority by de
cree, and private associations, which are all the others even if they have 
been praised or recommended by ecclesiastical authority. Private associa
tions are not recognized in the Church if their statutes have not been re
viewed by the competent authority; they are governed by private law 

21. Cf. P.A. PERLADO, "Sugerencias para para una vision moderna del Derecho patrimonial 
can6nico , "  in Ius Canonicum 9 (1969) ,  pp. 397ff; M .G .  MORENO ANT6N, "Algunas 
consideraciones en torno al concepto de bienes eclesiasticos en el CIC de 1983," in Revista 
Espanola de Derecho Canonico , 44 (1987), pp. 9 1-92; J.T. MARTIN DE AGAR, "Bienes 
temporales y misi6n de la Iglesia," in Manual de Derecho Canonico (Pamplona 1988), p. 657; 
C. PRESAS BARROSA, "La matizaci6n de la personalidad jurfdica como tipificadora del bien 
patrimonial desde el nuevo C6digo de Derecho can6nico," in Das konsoziative Element in 
der Kirche . . . , cit., pp. 557ff. 
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except for being subject to the vigilance of the authority that established 
or approved them. 

b) The juridical regimen is also established by c. 1257. The goods of 
public persons shall be governed by the norms of the CIC and norms out
side the CIC that affect them, not only by the norms in Liber V, as c. 1257 
§ 1 states. This legal regimen is completed and developed through the stat
utes that every juridical person must have, that must be drawn up in ac
cordance with the law, that is, within the limits indicated in canonical 
norms. The statutes bind only persons who are members of an association 
or persons who have the governance of a foundation (c. 94 § §  1 and 2). 
The statutes may be imposed upon a public juridical person by any author
ity with legislative power and by virtue of said power ( c. 94 § 3). 

5. Goods belonging to private juridical persons with juridical person
ality derived from a personality decree are ecclesial. They are regulated, in 
accordance with c. 1257 § 2, by the CIC norms that expressly refer to them 
or do not exclude them, although it is understood that the interpretation 
enjoys the favor libertatis administrationis established by c. 325 § 1. 
Said private juridical persons are bound by the preliminary canons of 
Liber V in such important matters as juridical capacity and the capacity to 
operate, real ownership under the authority of the Roman Pontiff, and the 
statutory juridical regimen. They are also affected by a large number of 
the canons in book V and elsewhere, such as canons regulating acquisition 
and administration, alienation, and pious dispositions. 22 We shall stop to 
consider only two points: the vigilance of the authorities in administering 
the goods and the authority's control over their alienation. 

a) Subjection to the vigilance of the competent ecclesiastical author
ity is established in c. 305 in a general way for all associations of the faith
ful. The purpose with regard to temporal goods is to avoid abuses in 
ecclesiastical discipline, and the authority has the obligation and the right 
to inspect and exercise its governing powers over the goods in accordance 
with the canons that follow c. 305. The same is confirmed for private per
sons in c. 323, and it is specified that the authority's vigilance must ensure 
that the goods are used for the association's objectives ( cf. c. 325 § 1). 
Outside of that, administration is freely governed by the provisions in the 
statutes. The power of vigilance is exercised by the Holy See over all asso
ciations, as specified in c. 305 § 2, but the Roman Pontiff limits his power 
of administration and dispensation with respect to the goods of private ju
ridical persons (c. 1273), although he keeps all other patrimonial powers 
over the goods. It is the local ordinary who must watch over diocesan and 
other associations that operate within the diocese. The great difficulty of 
this juridical regimen lies in the balance that must be kept between sta
tutory liberty and vigilance by the authority. The statutes have to be 

22. Cf. F.R. AZNAR GIL, "Los bienes temporales de las asociaciones . . .  ," cit., pp. 194ff. 
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reviewed by the authority; they must establish a careful regimen of patri
monial administration. In that regulation, the only powers to be obeyed 
are the unrenounceable powers of the ordinary: to be specific, his power 
of governance ( which includes the power to correct and sanction abuses 
and deviations) and the duty to oversee (so that the goods are used in ac
cordance with established objectives) that empower him in specific cases 
to exercise his right to inspect, to examine books and documents, account 
books, 23 and any other measures directed at learning about the activity 
and financial status of the entity. The ordinary may not impose a patrimo
nial regulation or the inclusion of certain stipulations as a sine qua non 
condition to review the statutes, but shall deny it if the established regula
tion does not cover the canonical norms or contradicts them. If nothing is 
stipulated in the statutes, only the canonical norms applicable to the 
goods of private juridical persons shall govern. 

b) Following these criteria, I believe that the duty to oversee does 
not include the controls establish by c. 1281 for performing extraordinary 
administrative acts by private juridical persons. That would restrict their 
freedom to manage their patrimony, with the aggravation introduced by 
the uncertainty about what is meant by an extraordinary administrative 
act. 24 For the same reason, the controls and other requirements provided 
in the CIC for the alienation of goods ( cc. 1292-1295) should not affect 
private juridical persons. The arguments used by Aznar Gil in defense of 
the opposing position25 are quite reasonable, but the basic right of private 
associations should prevail, the right to act with the greatest possible free
dom in administering their goods as provided in c. 325 § 1. This freedom 
would be compromised if oversight, which is the source of the relation
ship with ecclesiastical authority, were carried to an extreme that 
exceeded a moderate and discrete intervention by the ecclesiastical hier
archy in the patrimonial regimen of these associations. Control by means 
of the appropriate licenses, and fulfilling the other requisites established 
for alienation, are directive acts, applicable only to the goods of public ju
ridical persons (c. 319). Directive acts exceed acts of oversight and would 
disturb the flexible and effective administration of goods belonging to pri
vate juridical persons. 

23. Cf. a. 30 from the Instruci6n sabre asociaciones can6nicas de ambito nacional, an 
excellent text by the XLIV Plenary Assembly of the CBS on April 24, 1986, in BOCEE 10 
(1986), pp. 79-84. 
24. Cf. M. L6PEZ ALARc6N, La administraci6n de las bienes eclesiasticos . . .  , cit., pp. 103-

109. 
25. Cf. F.R. AZNAR GIL, "Los bienes temporales de las asociaciones . . .  ," cit., pp. 194-203. 
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In canonibus qui sequuntur nomine Ecclesiae significatur 
non solum Ecclesia universa aut Sedes Apostolica, sed 
etiam quaelibet persona iuridica publica in Ecclesia, nisi 
ex contextu sermonis vel ex natura rei aliud appareat. 

In the canons which follow, the term Church signifies not only the univer
sal Church or the Apostolic See, but also any public juridical person in the 
Church, unless the contrary is clear from the context or from the nature of 
the matter. 

SOURCES: c. 1498 

CROSS REFERENCES: cc. 1259, 1261-1262, 1268, 1284 § 2,3°-9°, 1287, 
1289, 1292 § 2, 1293 § 2, 1296, 1299 § 2 

C OMMENTARY 

Mariano Lopez Alarcon 

For reasons of semantic simplification this canon is the same as 
c. 1498 of CJC/1917 and explains the meaning attributed to the term 
"Church" when it is used in canon 1259 and those following, unless the 
context or the nature of the matter suggests otherwise. For example, the 
word "Church" is used in c. 1260 to designate the subjects who have the 
power of taxation, a power not invested in all public juridical persons. But 
c. 1259 uses the word in its legal sense, for all canonical juridical persons 
may lawfully acquire temporal goods. 
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TITULUS I 

De acquisitione bonorum 

TITLE I 

The Acquisition of Goods 

------- INTRODUCTION ------

Daniel Tirapu 

1. Title I of book V of the Code considers the acquisition of goods in 
the Church (cc. 1259-1272). As in other places, the Code here is trying to 
be an adequate juridical translation of the ecclesiology contained in the 
documents of the Secnd Vatican Council; therefore, this title contains ju
ridical norms that embody the Council's principles with regard to the 
Church's temporal goods. 

Another aspect that was present in the minds of the group working 
on the Church's temporal goods was the development of the principles ap
proved by the General Assembly of the Synod of Bishops in October 1967. 
Those principles were to be a model to follow for the entire process of re
vising the Code. Of special interest for the subject matter at hand was the 
development of the fifth directive principle to apply the principle of sub
sidiarity in the matter of the Church's temporal goods. A significant text 
brought this out at the time: "Alienum autem videtur a mente et spiritu 
Concilii Vaticani II, salvis disciplinis Ecclesiarum Orientalium propriis, ut 
in Ecclesia occidentali Statuta peculiaria adsint, quae veluti formam prae
beant specificam legibus ecclesiarum nationalium. Attamen id significare 
non debet in legislationibus particularibus maiorem amplitudinem et auto
nomiam non desiderari, praesertim in iure a Conciliis nationalibus, region
alibus condendo, adeo ut aspectus peculiares ecclesiarum singularium 
non apparere non possint. Momentum harum peculiarium legislationum in 
novo Codice Iuris Canonici accuratius esset describendum praesertim in 
re administrativa temporali, cum regimen bonorum temporalium iuxta 
leg es propriae nationis magna ex parte ordinari deb eat." 1 

1. Comm. 1 (1969), p. 81; cf. V. DE PAOLIS, "De bonis Ecclesiae temporalibus in novo 
Codice Iuris Canonici," in Periodica 73 (1984), pp. 114ff. 
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2. With respect to the influence of the principles of the Second Vati
can Council on title I of book V, we may point out the following: 

a) Many times the Second Vatican Council mentioned temporal 
goods in general and the Church's temporal goods in particular. Among 
the most important texts we may cite the following: Lumen gentium 13 
and 23; Gaudium et spes 42, 69, 71 and 76; Presbyterorum Ordinis 7, 20 
and 21 ;  Perfectae caritatis 13; Christus Dominus 6 and 28; Dignitatis hu
manae 4 and 13; Gravissimum educationis 8 .  This is not the time to 
make a detailed analysis of these texts, but we can off er a synthesis of the 
points most relevant to the purpose of our study. 

b) The Church's mission "is not in the political, social, or economic 
order" but is rather "a religious one" (GS 42), but insofar as it is in the 
world and acts in the world, "the Church utilizes temporal realities as 
often as its mission requires it . . .  The means, the only means, it may use 
are those which are in accord with the Gospel and the welfare of all men 
according to the diversity of times and circumstances" (GS 76). 

Consequently it is a proper part of the right to religious freedom for 
religious communities to have the right to acquire and use the goods that 
fittingly accomplish its own objectives (DH 4). 

c) Ecclesiastical goods should be administered according to ecclesi
astical laws and "are to be  applied always to those purposes for the 
achievement of which the Church is allowed to own temporal goods. 
These are the organization of divine worship, the provision of decent sup
port for the clergy, and the exercise of works of the apostolate and of 
charity, especially for the benefit of those in need" (PO 17) .  

d) There should also be a close community of goods among individ
ual Churches and with respect to the Holy See. Bishops "therefore, should 
come to the aid of the missions by every means in their power, supplying 
both harvest workers and also spiritual and material aids, either directly 
and personally themselves, or by arousing the fervent cooperation of the 
faithful" (LG 23). 

It is a serious obligation of bishops to exhort the faithful in their obli
gation, right, and duty, to help the Church in its needs (see PO 20). 

e) With respect to the Church's financing systems, Vatican Council II 
unequivocally indicates "that the so-called system of benefices is to be 
abandoned or else reformed in such a way that the part that has to do with 
the benefice, that is, the right to the revenues attached to the endowment 
of the office, shall be regarded as secondary and the principal emphasis in 
law given to the ecclesiastical office itself. This should in the future be un
derstood as any office conferred in a permanent fashion and to be exer
cised for a spiritual purpose" (PO 20). 

3. With regard to applying the principle of subsidiarity, we may point 
out the following: 
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a) In addition to the "canonizatio" of civil law as indicated in c. 1290 
on contracts, there is a "canonizatio" of prescription as a manner of acqui
sition according to cc. 197 and 1268, with the special regimen indicated in 
cc. 1269 and 1270. 

b) The Code attributes various powers to bishops' conferences in 
order to give unity to certain aspects of financial management that require 
being handled on a supra-diocesan scale. Among the powers indicated in 
title I, book V, are the following: to lay down norms for collecting contri
butions ( c. 1262); to lay down norms regarding questing for pious pur
poses ( c. 1265 § 2); and, in accordance with the Holy See and with its 
approval, lay down norms for gradually suppressing the system of bene
fices ( c. 1272). 

The bishops' conference of each ecclesiastical province has the 
power to determine the taxes for certain acts of executive authority and 
the offerings on the occasion of administering the sacraments and sacra
mentals (c. 1264). 

c) It is the diocesan bishop's duty to urge the faithful to help the 
Church (c. 1261 § 2), to levy taxes (c. 1263), to authorize questing or ask 
for an extraordinary collection ( cc. 1265 § 1, 1266) and to attend oppor
tunely to the needs of the Apostolic See (c. 1271). 

4. In a comparative study, current canons 1261, 1262, 1266, 1267, 
1271 and 1272 do not involve CJC/1917. The remaining canons have ante
cedents in the precepts of CJC/1917, although in some cases with slight 
variations (cf. cc. 1499 § 1, 1496, 1503, 1505, 1506, 1507, 1508, 1510 , 1511 
CJC/1917). Only once is the Code concerned with benefices (c. 1272), 
whereas CJC/1917 dedicated eighty canons to that issue. 

5. Canons 1259 and 1260 enunciate two principles in the Church's ac
quisition of goods: the right the Church has, in view of the political com
munity, to acquire temporal goods by all lawful means, and the Church's 
original and native right (ad intra) to require from the faithful the goods it 
needs to achieve its mission. It is important to note that in this matter the 
Church,  although it does not waive its taxation sovereignty, prefers that 
the faithful contribute voluntarily to the Church's expenses, as is their 
right and a duty (c. 1261). 

6. The title we are commenting on also refers in three general ways 
to the norms that regulate the Church's specific means to finance itself : 
voluntary offerings, levies, and with regard to ecclesiastical benefices, a 
transitional norm to gradually eliminate the system. This title also in
cludes the regulation of prescription and its canonical uniqueness with re
spect to a certain type of goods. Therefore, the following would fall within 
the methods specifically established by canon law: collection ( cc. 1262 
and 1266), questing for alms (c. 1265), voluntary donations and offerings 
(c. 1267), taxes through acts of executive power and offerings upon the 
occasion of administering the sacraments and sacramentals (c. 1264), lev
ies ( c. 1263), and the unique regulation of prescription ( cc. 1268-1270). 
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1259 Ecclesia acquirere bona temporalia potest omnibus iustis 
modis iuris sive naturalis sive positivi, quibus aliis licet. 

The Church may acquire temporal goods in any way in which, by either 
natural or positive law, it is lawful for others to do this. 

SOURCES: c. 1499 § 1 ;  Signatura Sententia, 12 dee. 1972 

CROSS REFERENCES: cc. 121-123, 1254, 1290, 1299 

C OMMENTARY 

Daniel Tirapu 

1. The Church's right to acquire temporal goods to fulfill its mission 
is stated as a principle. This statement acquires its full meaning when con
sidering that there are not just a few nations with laws that restrict this 
right of the Church with arbitrary limitations. The statement is therefore a 
decisive manifestation of the Church's freedom to accomplish its mission: 
"The Church also claims freedom for herself as a society of men with the 
right to live in civil society in accordance with the demands of the Chris
tian faith. 

"When the principle of religious freedom is not just proclaimed in 
words or incorporated in law but is implemented sincerely in practice, 
only then does the Church enjoy in law and in fact those stable conditions 
which give her the independence necessary for fulfilling her divine mis
sion. Ecclesiastical authorities have been insistent in claiming this inde
pendence in society" (DH 13). 

The principle proclaimed in this canon is already implicitly con
tained in c. 1254 § 1. It is an affirmation addressed to the political commu
nity or different states "so that there might be no discrimination against 
the Catholic Church by way of prohibitions or restrictions of its freedom 
and of its capacity to acquire temporal goods. All juridical persons are en
titled to this freedom and of its capacity to acquire temporal goods; in ad
di ti on, this applies to every social group, in accordance with the 
declarations of international and constitutional texts on public freedom."1 

2. Acquisition means taking title of temporal goods. Title may consist 
in the right to ownership in the strict sense and also in other rights or 
obligations by other subjects.2 This topic is also closely related to the 

1. M. L6PEZ ALARC6N, commentary on c. 1259, in Pamplona Com. 
2. Cf. F. COCCOPALMERIO, Diritto patrimoni ale della Chiesa, in Il diritto nel mistero 

della Chiesa, 4 (Rome 1980), pp. 26ff. 
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recognition of the Church's and minor ecclesiastical entities' civil person
ality, which is the practical affirmation of patrimonial capacity, derived 
from its secular capacity. 

It is determined that the Church may acquire temporal goods by all 
lawful methods under natural or positive law that are allowed to others. 
The expression "method" is usually understood to mean the title, cause, or 
ideal action by which one acquires ownership of a thing. "Methods of ac
quisition" is also understood to mean the juridical means that establish the 
relationship between a thing and a subject and that enjoy the protection of 
the law.3 

3. Various classifications have been made of the methods of acquir-
ing goods by the Church. Coccopalmerio offers the following: 

- by liberality: donations, bequests in wills, foundations; 

- by onerous acquisition: sale, exchange; 

- by taxation: taxes and levies; 

- by offering: collection, questing for alms; 

- by acquisitive prescription or usucapio; 

- by other means: patrimonial income, division or extinction of a ju-
ridical person, donations and payments from the State, etc.4 

According to Lopez Alarcon there are methods of acquisition under 
private and public law. Under private law there are the original ones of 
occupancy, accession, and prescription, and derivative methods, that may 
be acts inter vivas and mortis causa. Original methods may be divided 
into onerous and gratuitous. Special reference should be made, under 
public law, to income iure imperii, that is not properly a method of acqui
sition but of requesting goods for the Church's objectives. 5 

Aznar Gi16 establishes another classification, taking into account 
cc. 1259 and 1260, that distinguishes the Church's three broad methods of 
acquisition with the resulting concrete ways of acquiring goods: 

Modes of natural law. Methods of acquiring ownership that come 
from natural law, and these methods of acquisition may be, and in fact are, 
specified by civil positive law; therefore, under c. 1290, concrete regula
tion must be through recourse to different civil ordinances. Among these 
methods the following are included: a) occupancy, or physical possession 
of a thing without an owner for the purpose of making it one's own; 

3. Cf. F. AzNAR, La administraci6n de los bienes temporales de la Iglesia. Legislaci6n 
universal y particular espaiiola (Salamanca 1984), pp. 79ff; M. L6PEZ ALARC6N, commentary 
on c. 1259, cit. 

4. Cf. F. C0CC0PALMERI0, Diritto patrimoniale . . .  , cit., pp. 27-28. 
5. Cf. M. L6PEZ ALARC6N, commentary on c. 1259, cit. 
6. Cf. F. AZNAR, La administraci6n . . . , cit., pp. 80-83. 
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b) accession, or acquisition of ownership by adding things to what one al
ready owns; c) a contract made by consent of the parties, capable of trans
ferring the thing with the appropriate formalities, if any ( canon 1290 
determines that in the matter of contracts, the norms of civil law in each 
country must be observed if they are not contrary to natural law or canon 
law); and d) testament or disposition of goods after death (canon 1299 § 2 
provides that civil formalities should be followed, if possible). 

Modes of positive law in common with civil law. These are the 
methods of acquiring ownership of a thing, methods established in civil 
law and canonized by the f, : for example, occupation, law, donation, suc
cession (testate and intestate), prescription, etc. 

Modes of positive law specific to canon law. These are the Church's 
own methods established in its own legislation. They may be the follow
ing: a) offerings from the faithful (c. 1261), either spontaneous (c. 1267) or 
offered upon request by the competent authority: regular collections 
( c. 1262), special collections ( c. 1266), and questing for alms ( c. 1265); 
b) ordinary and extraordinary taxes (c. 1263); c) taxes by different acts of 
executive power that grant a favor and to execute rescripts from the Holy 
See (c. 1264); d) offerings on the occasion of administering the sacra
ments and sacramentals (c. 1264); e) modifications made to an ecclesias
tical juridical person: amalgamation (c .  12 1) ,  division (c .  122) ,  and 
extinction ( c. 123). 

4. The Church normally formalizes its own juridical statutes with the 
various States by means of concordatory norms. An important part of this 
matter is usually the Church's patrimonial capacity, its freedom to appeal 
for help from the faithful, organizing collections, financial cooperation 
with the State, assumptions of exemption from taxation, and the recogni
tion of tax benefits for certain ecclesiastical juridical persons. 
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1260 

Tit. I. The Acquisition of Goods c. 1260 

Ecclesiae nativum ius est exigendi a christifidelibus, quae 
ad fines sibi proprios sint necessaria. 

The Church has the inherent right to require from Christ's faithful what
ever is necessary for its proper objectives. 

SOURCES: c. 1496; C0NC0RDAT0 fra Sua Santita il Papa Pio XI e lo Stato 
Bavarese, 29 mar. 1924, art. 10 § 5 (AAS 17 [1925] 50) 

CROSS REFERENCES: cc. 222, 1254, 1261, 1263, 1266 

C OMME NTARY ------

Daniel Tirapu 

This canon is closely related to the previous one. Canon 1259 is an 
affirmation ad extra, directed to the political community, and c. 1260 pro
claims the same right ad intra, within the ecclesial organization, of the 
Church's inherent right to require from the faithful what it needs for its 
own purposes. This same statement was included in c. 1496 of CJC/1917, 
but here the list of purposes in the derogated text is simplified, and the al
lusion that this right of the Church is independent of civil powers is elimi
nated. As Lopez Alarcon has commented, "The suppression is a sound 
one, since such independence is implicit in the concept of ius nativum 
and, on the other hand, although it is true that the Church is independent, 
there are particular churches that willingly accept the cooperation of the 
State in their exercise of the right, mainly in Germany, through the Kirch
ensteuer (ecclesiastical tax)."1 

The canon indicates that the right to require ( ius exigendi) is inher
ent-original, not derived. If the Church has the right to acquire temporal 
goods because they are necessary to achieve its objectives, it seems logi
cal that the Church also have the right to levy taxes from the faithful to ac
quire the goods. 

2. The foundation for the power to tax had been drawn up taking into 
account the concept of the Church as a perfect and sovereign society. The 
question was thoroughly debated in the coetus of consultants for drawing 
up the current Code. There was substantial agreement in admitting that the 
Church's right to request from its faithful the means required to achieve its 
purposes is based more on the fact that the faithful are members of the 
Church and as such have a duty to contribute to its maintenance. In this 

1. M. L6PEZ ALARC6N, commentary on c. 1260, in Pamplona Com. 
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sense, for some, rather than speak of ius exigendi it would be better to 
speak of ius petendi, ius colligendi or ius exquirendi; for others the ac
tual statement in the canon could have been avoided altogether, for a re
minder of the obligation of Christ's faithful to contribute to the needs of 
the Church would have been sufficient. 2 The issue was controversial 
enough that in the 1980 Schema, ius exigendi was changed to the expres
sion ius exquirendi. 3 

In any case, the final expression in c. 1260 is a true ius exigendi, to 
be manifested principally in the different types of taxes. As Aznar Gil 
points out, through this canon "the Church has the right to demand from 
the Christian faithful the means necessary to attain the proper objectives. 
The Church thereby reaffirms a demand that, in spite of everything, ap
pears to be the enunciation of a general principle which requires-in 
order to become a complete juridical obligation-a further determination 
or development on the part of the particular or general law. "4 

3. Regardless, the ius exigendi "maintained in the definitive text of 
the CIC, is scarcely applied, since only the contribution for the seminary 
(c. 264) mentions it, together with the ordinary diocesan tax on public ju
ridical persons and the extraordinary one on physical and juridical per
sons, both public and private (c. 1263), distinct from the system of taxes 
and offerings (c. 1264). In applying this faculty, it appears that the Church 
does not use its power to compel nor does it impose penalties, which im
plies that it is left to the obligation of the faithful to provide for the needs 
of the Church, as prescribed in cc. 222 and 1261."5 And this, as previously 
indicated, is in accordance with various texts of the Council: an appeal to 
the generosity and responsibility of the faithful rather than the imposition 
of taxing powers. 

2. Cf. Comm. 14 (1982), p. 400. 
3. M. L6PEZ ALARC6N, commentary on c. 1260, cit. 
4. F. AzNAR, La administraci6n de los bienes temporales de la Iglesia. Legislaci6n 

universal y particular espaiiola (Salamanca 1984), p. 79. 
5. M. L6PEZ ALARC6N, commentary on C. 1260, cit. 
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1261 

Tit. I. The Acquisition of Goods c. 1261 

§ 1 . Integrum est christifidelibus bona temporalia in fa
vorem Ecclesiae conferre. 

§ 2. Episcopus dioecesanus fideles de obligatione, de qua 
in can. 222 § 1,  monere tenetur et opportuno modo 
earn urgere . 

§ 1. Christ's faithful have the right to donate temporal goods for the bene
fit of the Church. 

§ 2. The diocesan bishop is bound to remind Christ's faithful of the obliga
tion mentioned in can. 222 § 1, and in an appropriate manner to urge it. 

SOURCES: § 1: c. 1513 
§ 2: CD 6, 17 ; PO 20; GS 88; DPMB 117, 124-129, 133, 134 

CROSS REFERENCES: c. 222 

COMME NTARY ------

Daniel Tirapu 

1. Canon 222 § 1 states that "Christ's faithful have the obligation to 
provide for the needs of the Church, so that the Church has available to it 
those things which are necessary for divine worship, for works of the 
apostolate and of charity and for the decent support of its ministers." 

Canon 1261 § 1 states that the faithful may donate temporal goods 
for the benefit of the Church. This is actually, in the long run, a manifesta
tion of religious freedom that the secular community should respect, pro
tect, and encourage. The statement points up two purposes: that it is not 
legal for secular laws to prohibit or restrict the faithful from making wills 
benefiting the Church or the Church from receiving the benefits; and that 
the faithful have the duty indicated in c. 222 § 1 to help with the Church's 
needs.1 Canon 1261 § 2 binds the diocesan bishop to urge the faithful in an 
appropriate manner to do their duty. 

In actuality, cc. 1260 and 1261 may be understood as developing 
c. 222. In C/C/1917 legal provisions were contemplated that indicate the 
obligation of the faithful to contribute financially to the Church's needs 
(cc. 1496, 1513 § 1), but current ecclesiastical legislation, in accordance 
with the teachings of the Second Vatican Council, makes a special point of 
the generic obligation. 

1. Cf. M. L6PEZ ALARC6N, commentary on c. 1261, in Pamplona Com. 
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2. What is the nature of this obligation of the faithful? The issue is 
not new, for it was raised some time ago with regard to the payment of 
tithes and offerings to the Church. The most widely held opinion is that it 
arises from a serious obligation based on natural law and on the determi
nations established by the diocesan bishop, although the faithful who do 
not make a financial contribution must not be denied ministerial services. 

Aznar Gil points out that "recently, this problem has again arisen in 
the Federal Republic of Germany because of the formal-more accurately, 
the civil-juridical-abandonment of the Church, Kirchenaustritt, on the 
part of the faithful so as to avoid the ecclesiastical tax, Kirchensteuer. In 
this country the obligation to pay the ecclesiastical tax ceases with the fol
lowing occasions: one month after one's death, the abandonment of one's 
domicile or of one's habitual residence, and leaving the Church, in the 
month following one's declared intent to leave the Church. This last cir
cumstance, a juridical figure specific to the ecclesiastical law of Germany, 
consists of a declaration before a civil judge or before a court of first in
stance, on the part of the contributor, who is a member of a religious con
fession, to the effect that one is relinquishing one's membership in that 
religious confession. This declaration, made by means of a personal decla
ration or through a written statement in the form of a public document, 
exempts the person, in the eyes of the government, from the payment of 
the ecclesiastical tax. 

"The German canonical doctrine has defined this course of action as 
an offense against the faith and against the unity of the Church (c. 2314 
CJC/1917) qualifying it as a 'public separation from the Church as well as a 
break with ecclesial unity' .  More specifically, the offense does not lie in 
the refusal to pay the ecclesiastical tax or in the leaving of the Church, but 
in the public declaration renouncing unity with the Church. Consequently, 
the bishops of the Federal Republic of Germany have indicated that the 
Christian who has acted in this manner can participate in the sacramental 
life of the Church again only if he/she is ready to renounce the declaration 
of leaving it and return to fulfilling his/her duties, including the ecclesiasti
cal tax."2 

3. Canon 1261 confirms the legislator's option by virtue of which the 
Church prefers the faithful to contribute voluntarily to fulfilling ecclesias
tical financial needs. As Martin de Agar points out, "the Church does not 
renounce its original financial sovereignty over the faithful, by which it 
can require proportionate contributions. This faculty has been retained in 
the provisions of c. 1260 and facilitated in c. 1263. Simply speaking, how
ever, the practice of appealing to the personal responsibility of each mem
ber of the Church accords more with tradition, current sensibilities, and 
the status of the faithful as daughters and sons of the Church-rather than 

2. F. AZNAR, "La administraci6n de los bienes temporales de la Iglesia. Legislaci6n 
universal y particular espaiiola (Salamanca 1984), pp. 77-78. 
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its subjects. As a consequence , it would appear that there are two main 
ways to secure income for the ecclesiastical patrimony: voluntary offer
ings of the faithful and ordinary taxes levied on public juridical persons. "3 

Voluntary offerings by the faithful are in line with c. 1261, and the di
ocesan bishop is bound to remind the faithful and urge them in an appro
priate manner to make their offerings. Taxes are in line with c. 1260. 

3. J.T. MARTIN DE AGAR, "Bienes temporales y misi6n de la Iglesia," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), p. 714. 
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1262 Fideles subsidia Ecclesiae conf erant per subventiones ro
gatas et iuxta normas ab Episcoporum conferentia latas. 

The faithful are to give their support to the Church in response to appeals 
and in accordance with the norms laid down by the bishops' conference. 

SOURCES: 

CROSS REFERENCES: c. 1266 

COMMENTARY 

Daniel Tirapu 

1. There is at present an ecclesial sense that the ordinary source of 
income for the Church is from the offerings of the faithful. An offering is a 
voluntary contribution by the faithful and is not a response to a strictly ju
ridical obligation; it consists of goods freely offered, either voluntarily or 
in response to a request by the appropriate authority. Contrary to taxation, 
in this case there is no true juridical obligation to contribute goods, al
though the general obligation to contribute to the Church's needs contin
ues in force.1 

2. Although obviously they will be studied in the commentaries to 
the canons that follow, it may be advantageous to off er several classifica
tions of the types of offerings. 

For Martin de Agar2 the principal types of voluntary offerings are the 
following: 

- collections or requested support as in c. 1262; 

- questing for alms as in c. 1265; 

- spontaneous offerings as in cc. 1261 and 1267; offerings made vol-
untarily by the faithful without a concrete, specific request; 

- offerings upon the occasion of pastoral services as in c. 1264; 

- taxes called for by certain acts of executive power, although in 
this case their nature is somewhat more controversial. 

1. Cf. F. AzNAR, La administraci6n de los bienes temporales de la Iglesia. Legislaci6n 
universal y particular espaiiola (Salamanca 1984), pp. 86 ff. 

2. Cf. J.T. MARTIN DE AGAR, "Bienes temporales y misi6n de la Iglesia, " in Manual de 
Derecho Canonico, 2nd ed. (Pamplona 1991), pp. 658-660. 
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For Aznar Gi13 current ecclesiastical legislation distinguishes the fol
lowing types of offerings: 

- spontaneous (cc. 1261, 1267); 

- requested (c. 1261); may be public, either regular (c. 1262), spe-
cial ( c. 1266), or private ( c. 1265); 

- for administering sacraments and sacramentals ( c. 1264 § 2). 

3. When in preparing the Code it was determined to reverse the order 
of the final versions of cc. 1262 and 1263,4 it became clear that the 
Church's ordinary system of financing should be voluntary offerings, and 
obligatory taxes are the extraordinary means. 

The offerings in this canon are typified by being a response to a re
quest by the Church. Lopez Alarcon points out that in offerings "the initia
tive will be taken by the Church in the broad sense of c. 1258 ;  the 
formulation of the request will enable the faithful who are so invited to re
spect their obligation to support the Church financially. The request can 
be made to specific members of the faithful, either orally or in writing, and 
indeterminately to more or less important groups, whether they are gath
ered together for some religious ceremony or dispersed, in which case, fi
nancial assistance may be requested by the ordinary by means of public 
appeals through ordinary or special means of individual and social com
munication. "5 

4. With regard to the competent authority for establishing and 
collecting offerings, cc. 126 1 and 1262 present certain discrepancies. 
Whereas c. 1261 designates the diocesan bishop as the competent author
ity, c. 1262 says that the bishops' conferences have normative competency 
over collections (subventiones rogatas) throughout national territory. 
Canon 1262 is a new canon, without precedent in the previous Code, and it 
is a manifestation of the necessary coordination of powers between the 
bishops' conference of each country and the respective diocesan bishops 
in patrimonial matters. In the 1977 Schema a broader and more favorable 
principle of patrimonial competency was established for the bishops' con
ferences than in this canon.6 The wording of the draft was later subject to 
the criticism that the powers of the bishops' conferences were excessive 
in view of the legitimate competency of the diocesan bishops, although in 
any case it was pointed out that there is a need to establish a degree of co
ordination between the individual churches included in the same region. 7 

3. Cf. F. AZNAR, La administraci6n . . .  cit., pp. 87 ff. 
4. Cf. Comm. 12 (1980), p. 402; 16 (1984), pp. 28-30. 
5. M. L6PEZ ALARC6N, commentary on c. 1262, in Pamplona Com. 
6. Cf. Schema 1977, c. 5, 2. 
7. Cf. Comm. 12 (1980), pp. 391 ff. 
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5. As Aznar Gil has pointed out, "c. 1262 establishes a general princi
ple regarding subventiones rogatas, public and ordinary, the most salient 
characteristics of which are: 

"a) the objective matter on which the legal text depends consists of 
the offerings-of whatever type-requested by the competent ecclesiasti
cal authorities. The broad scope of this norm-ambiguous per se-is 
defined by the following canons, which regulate the different types of fi
nancial assistance. The only conclusion from this norm is that such grants 
or assistance should be requested by the ecclesiastical authority, with the 
understanding that spontaneous offerings made by a member of Christ's 
faithful for a specific purpose should be earmarked for that purpose 
( C. 1267 § 3); 

"b) Christ's faithful, in consequence of the preceding, have the obli
gation to contribute to the needs of the Church; 

"c) finally, and this is a possible source of conflict, the text of the 
norm does not specify exactly which authority has competence in request
ing such offerings or grants. It merely limits itself to making reference to 
the general principles of ecclesiastical organization to define who has this 
faculty (the diocesan bishop, pastor, etc.) and to facilitate the intervention 
of a supradiocesan body, the bishops' conference, in order to establish 
common channels of cooperation pursuant to their norms of operation. 

"Were any interpretation to exceed these limits, it would, in our opin
ion, no longer respect either the letter or the spirit of the norm. For the ex
press intent of these norms is to avoid the extremes of, on the one hand, 
diocesan bishops acting merely of their own accord and on the other, their 
indiscriminate subjection to the bishops' conference. Canon 1266, in fact, 
grants the local ordinary freedom in establishing diocesan collections. 
Both entities, the bishop and the bishops' conference, can impose-ex
cept for the principle established in c. 1266-collections outside the limits 
of their jurisdiction. "8 

Therefore we have to conclude that the power of the bishops' confer
ence consists on the one hand in establishing norms for any type of collec
tion on a national scale, and on the other hand, in establishing collections 
undertaken on a national scale. 

8. F. AzNAR, La administraci6n . . .  cit., p. 90. 
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1263 

Tit. I. The Acquisition of Goods c. 1263 

Ius est Episcopo dioecesano, auditis consilio a rebus oe
conomicis et consilio presbyterali, pro dioecesis necessi
tatibus, personis iuridicis publicis suo regimini subiectis 
moderatum tributum, earum redditibus proportionatum, 
imponendi; ceteris personis physicis et iuridicis ipsi licet 
tantum, in casu gravis necessitatis et sub iisdem condi
cionibus, extraordinariam et moderatam exactionem im
ponere, salvis legibus et consuetudinibus particularibus 
quae eidem potiora iura tribuant. 

The diocesan bishop, after consulting the finance committee and the 
council of priests, has the right to levy on public juridical persons subject 
to his authority a tax for the needs of the diocese. This tax must be moder
ate and proportionate to their income. He may impose an extraordinary 
and moderate tax on other physical and juridical persons only in a grave 
necessity and under the same conditions, but without prejudice to particu
lar laws and customs which may give him greater rights. 

SOURCES: cc. 1504, 1506; SCCouncil Resol., 20 aug. 1917 (AAS 9 [1917] 
497-502); SCCouncil Resol., 13 mar. 1920 (AAS 12 [1920] 
444-447); SCCouncil Reser., 9 ian. 1951; SCCouncil Reser., 
3 mar. 1955; SCCouncil Ind., 23 iul. 1955; SCCouncil Reser., 
15 ian. 1960 

CROSS REFERENCES: c. 264 

C OMME NTARY ------

Daniel Tirapu 

1. Taxes are also present in canonical norms; they are considered to 
be a secondary means of financing and, in a certain sense, supplementary 
to voluntary offerings, but this does not mean they are not consistent with 
the social nature of the Church ( c. 1260) as a juridical form of the general 
obligation of the faithful to support the Church.1 

Taxes may be defined as pecuniary obligations imposed by the au
thority upon its subjects with no direct and concrete consideration for the 
subjects. For Aznar Gil, they are "the different contributions in the form of 

1. J.T. MARTIN DE AGAR, "Bienes temporales y misi6n de la Iglesia," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), pp. 660-661. 
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goods ( usually currency) from juridical or physical persons made in re
sponse to compulsory requests of the legitimate ecclesiastical authority. 
The extent of such contributions is not always predetermined, and may or 
may not involve the performance of some public service."2 But it must be 
taken into account that included in the concept for this author are taxes 
and offerings upon the occasion of pastoral services, that are of a contro
versial juridical nature. The idea of tax in c. 1263 in the strict sense would 
be "the proper monetary contribution on the part of physical or juridical 
persons, predetermined and compulsory in form, levied by the diocesan 
bishop. It does not involve the performance of some service on the part of 
the ecclesial community. "3 

For Martin de Agar the actual taxes contemplated in the Code "have 
certain common characteristics : a) it is up to the diocesan bishop to de
termine how to impose them in the most appropriate and effective man
ner; b) they are of a general character; one cannot impose them on 
singular subjects; c) they are diocesan: their establishment, subjects, col
lection, and final application must all take place in the same diocese;  
d) the collection quota must always be moderate and attuned to the finan
cial state of each passive subject. Moderation implies that the real needs 
of the diocese are assessed in conjunction with those proper to the sub
ject persons, lest the diocese hinder them from attaining their ends. The 
Code makes specific reference to the income, which fashions the taxes as 
burdens upon the rent and, indirectly, hinders their status as taxes on the 
stable patrimony of the persons so obliged."4 

Ecclesiastical taxes of historical importance that were specified in 
CJC/1917 have disappeared: tithes andprimitiae (c. 1502), the cathedrati
cum (c. 1504), the pension benefice (c. 1429), the charitable subsidy 
(c. 1505), the tax for the welfare of the diocese or of the patron of a 
church (c. 1506), and the medias annatas (c. 1482). 

2. Canon 1263 includes the following taxes : 

a) Ordinary tribute: a) This is a fixed general contribution to the 
needs of the diocese. b) Imposition of this tax is the responsibility of the 
diocesan bishop by a decree that due to its special character and meaning 
must specify as exactly as possible the persons taxed and the amount to 
be paid. c) For the decree to be valid the ordinary must solicit the opinion 
of the presbyteral council and the finance council (cf. 127 § 1). d) The 
remaining legal details of the tax must be determined: frequency, ins
tallments, purposes, method of payment, exemptions, etc. e) The subjects 
to be taxed are the public juridical persons subject to the bishop's 

2. F. AzNAR, La administraci6n de los bienes temporales de la Iglesia. Legislaci6n 
universal y particular espaiiola (Salamanca 1984), p. 94. 

3. F. AzNAR, La administraci6n . . .  , cit., p. 96. 
4. J.T. MARTIN DE AGAR, "Bienes temporales . . .  ," cit., p. 661. 
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jurisdiction.!) The amount of the tax must be proportionate to the income 
of each juridical person affected. 5 

b) Specific ordinary tribute. First, the so-called seminary tax may 
be mentioned, to provide for the needs of a seminary (c. 264). All juridical 
persons are subject to this tax, both public and private, if they have an es
tablishment in the diocese, regardless of whether they are subject to the 
bishop's jurisdiction. The tax shall be moderate according to the semi
nary's actual needs that are not covered by other means. Certain subjects 
are exempt from this tax, such as juridical persons who live solely on alms 
or who have duties similar to those of a seminary. 

c) Extraordinary diocesan tribute. This is a contribution for cases 
of extreme necessity that cannot be established as a fixed tax. The general 
conditions of an extraordinary tax are the same as for an ordinary tax, but 
the taxable subjects are different. An extraordinary tax includes private 
juridical persons and physical persons subject to the bishop's jurisdiction. 
It is not clear whether this tax may also be imposed upon public juridical 
persons; the literal meaning of the canon appears to exclude them ( cete
ris). 

d) The final paragraph of this canon opens up the possibility of im
posing other taxes based on private law. 

3. With regard to determining the taxable subject of a diocesan ordi
nary tax, the response of the PCILT of May 20, 1989 must be taken into ac
count, according to which external schools of religious institutes of 
pontifical law are not included in the designation "public juridical persons 
under diocesan jurisdiction. "6 

However, from a doctrinal point of view we may ask if the reason for 
this non-subjection is that since they are public juridical persons they are 
not subject to the jurisdiction of the diocesan bishop, or is it simply that 
they are not public juridical persons. For Martin de Agar, the reason for 
the negative seems to lie in the fact that those schools are not under the 
jurisdiction of the diocesan bishop. In the opinion of Miras, the affirma
tion presupposes a risk of extrapolating the response, the direct object of 
which is strictly to say that, under the assumption of c .  1 263, those 
schools are not included in the expression "public juridical persons under 
diocesan jurisdiction." In other words, the affirmation that the schools are 
not subject to the jurisdiction of the diocesan bishop, without further dis
tinction, appears to be mistaken. 

What we wish to stress is that the literal meaning of the response in
dicates that under the assumption of c. 1263, with reference to the dioce
san ordinary tax, those schools are not included in the public juridical 

5. Cf. F. AZNAR, La administraci6n . . .  , cit., p. 99; J.T. MARTIN DE AGAR, "Bienes tempo
rales . . .  ," cit., p. 661. 

6. AAS 81 (1989), p. 991. 
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persons subject to the jurisdiction of the bishop and are therefore not au
tomatically subject to the tax. To interpret whether this is because the 
schools are not public juridical persons or because, if they are, they are 
not subject to the jurisdiction of the diocesan bishop, requires further de
tails and considerations. 7 

7. Cf. J.T. MARTIN DE AGAR, "Nota a la respuesta del 24 de enero de 1989 de la Comisi6n 
Pontificia para la interpretaci6n de los textos legislativos," in Jus Ecclesiae 2 (1990), pp. 348-
351; J. MIRAS, "Comentarios a las respuestas de la Comisi6n Pontificia para la interpretaci6n 
de los textos legislativos," in Jus Canonicum 31  (1991), pp. 222-224. 
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1264 

Tit. I. The Acquisition of Goods c. 1264 

Nisi aliud iure cautum sit, conventus Episcoporum pro
vinciae est: 
1 ° praefinire taxas pro actibus potestatis exsecutivae 

gratiosae vel pro exsecutione rescriptorum Sedis 
Apostolicae, ad ipsa Sede Apostolica approbandas; 

2° definire oblationes occasione ministrationis sacra-
mentorum et sacramentalium. 

Unless the law prescribes otherwise, it is for the provincial bishops' meet
ing to: 
1 ° determine the taxes, to be approved by the Apostolic See, for acts of 

executive authority which grant a favour, or for the execution of re
scripts from the Apostolic See; 

2° determine the offerings on the occasion of the administration of the 
sacraments and sacramentals. 

SOURCES: c. 1507 § 1; SCCouncil Resol., 11 dee. 1920 (AAS 13 [1921] 
350-352) 

CROSS REFERENCES: cc. 135 ss, 431 ss, 531, 551, 848, 945-958, 1181, 
1380, 1385, 1649 

C OMME NTARY ------

Daniel Tirapu 

It is for the provincial bishop's meeting of each ecclesiastical prov
ince (c. 431) to determine the administrative taxes and offerings upon the 
occasion of pastoral services, unless the law prescribes otherwise. 

The concept of taxes and offerings upon the occasion of pastoral ser
vice appears in this canon. The juridical nature of both is somewhat con
troversial, since for some authors they are considered to be offerings by 
the faithful, and other authors are inclined to consider them to be special 
taxes. Canon 1264 has its antecedent in c. 1507 of CJC/1917. 

The reason for the canon is twofold: first, to define uniform taxes 
within the ecclesiastical province and for the Holy See to have ultimate 
control in approving taxes; second, to establish a clear distinction be
tween the concept of taxes and offerings received for administering sacra
ments and sacramentals. At an early point in the work of drawing up the 
Code, the distinction was not so obvious.1 

1. Cf. Comm. 12 (1980), p. 403. 
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1. Taxes. They are financial obligations to be paid by those who re
quest an act of administrative power (license, dispensation, procedure, 
certification). These taxes are divided between administrative and judi
cial, depending on the nature and the body that performs the act of admin
istrative power. For Aznar Gil they are "emoluments established by 
ecclesiastical legislation and requested from the faithful by the competent 
ecclesiastical authority for the performance of an administrative act or for 
a judicial act-whether favors by executive authority or the execution of 
rescripts of the Holy See. "2 Acts of administrative power that grant favors 
( cc. 135ff) and the execution of rescripts of the Holy See ( cc. 59ff) are the 
objects of the administrative tax. Payment should be made to the adminis
trative entities that perform the requested activity: the Holy See, diocese, 
parish, etc. Commissary responses from the Holy See, the execution of 
which is commended to a lesser body, also give rise to the right to impose 
taxes by the executor. 

Judicial taxes, however, are not regulated by this canon, since they 
are determined by the bishop with jurisdiction over the tribunal ( c. 1649). 

2. Offerings on the occasion of a pastoral service. These are offer
ings requested from the faithful upon the occasion of administering cer
tain sacraments and sacramentals. As Martin de Agar indicates, "they are 
not taxes, nor do they constitute a payment for services rendered. This ex
plains the use of the term 'on the occasion of', to the exclusion of others 
which could suggest a form of compensation, or even worse, simony, the 
buying and selling of spiritual goods. Consequently the pastoral service 
that occasions these offerings cannot be denied to those unable to meet 
them in whole or in part (cc. 848 and 1181), nor even to those who refuse 
to make them. 

"The establishment of the scale for these offerings falls within the 
competence of the provincial assembly of bishops. This scale is to indi
cate the maximum that can be required, though the faithful can give more 
or less than the indicated amounts."3 

Canon 848 prohibits asking more than what is determined by the 
competent authority, and there are canonical penalties for cases of abuse 
( cc. 1380, 1385). There are also specific rules in the case of offerings re
ceived for the celebration of Masses ( cc. 945-958) and with regard to fu
neral offerings ( c. 1181), where it is clear that any preference of persons 
by reason of the taxes received must be avoided, and for the same reason 
the poor must not be deprived of funeral rites. 

2. F. AzNAR, La administraci6n de los bienes temporales de la Iglesia. Legislaci6n 
universal y particular espaiiola (Salamanca 1984), pp. 100-101. 

3. J. T. MARTIN DE AGAR, "Bienes temporal es y misi6n de la Iglesia, " in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), pp. 714-716. 
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Lastly, Martin de Agar indicates that "when the pastoral services that 
occasion these offerings constitute the so-called parish functions of 
c. 531 ,  as would normally be the case, these offerings are understood as 
made to the parish-unless there is an express wish to the contrary-and 
not to the parish priest as had been established in c .  463 § 3 of the CIC! 
1917. The provision also applies to anyone other than the parish priest 
who has performed some parochial function. The bishop should deter
mine more precisely the destination of such offerings and provide for the 
remuneration of clerics who fulfill such a parochial function (cc. 53 1 ,  
551). 

"It seems, however, that when these functions are lawfully fulfilled 
in a church distinct from the parish, the offerings should be destined-in 
whole or in part-to that church, at least whenever the performance of 
such functions is in response to a request of the local ordinary ( c. 560) or 
to the will of the faithful (for example, see cc. 1 1 15 and 1177). "4 

4. J.T. MARTIN DE AGAR, "Bienes temporales . . .  ," cit., p. 715. 
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1265 

Bk. V. The Temporal Goods of the Church TIRAPU 

§ 1.  Salvo iure religiosorum mendicantium, vetatur per
sona quaevis privata, sive physica sive iuridica, sine 
proprii Ordinarii et Ordinarii loci licentia, in scriptis 
data, stipem cogere pro quolibet pio aut ecclesias
tico instituto vel fine. 

§ 2.  Episcoporum conferentia potest normas de stipe 
quaeritanda statuere, quae ab omnibus servari de
bent, iis non exclusis, qui ex institutione mendican
tes vocantur et sunt. 

§ 1. Without prejudice to the right of mendicant religious, all private jurid
ical or physical persons are forbidden to quest for any pious or eccle
siastical institute or purpose without the written permission of their 
proper Ordinary and of the local Ordinary. 

§ 2. The bishops' conference can draw up rules regarding questing, which 
must be observed by all, including those who from their foundation 
are called and are 'mendicants'. 

SOURCES: § 1: c. 1503; CodCom Resp., 16 oct. 1919, no. 10 (AAS 11 
[1919] 478); SCEC Deer. Saepenumero Apostolica Sedes, 
7 ian. 1930 (AAS 20 [1930 ] 108-110); SCEC Deer. Sacrae 
Congregationi, 20 iul. 1937 (AAS 29 [1937] 342-343) 
§ 2: C. 1624; ES I, 27 

CROSS REFERENCES: c. 116 

C OMMENTARY 

Daniel Tirapu 

Canon 1265 concerns begging for alms, also called questing. The 
norms to follow thereon are determined in the following manner: 

a) For a private person, physical or juridical, to be able to quest for 
any pious or ecclesiastical purpose, a written license is required from its 
proper ordinary and the local ordinary. Although it is not expressly stated, 
the Code gives the right to public juridical persons to quest within the area 
of their own competence. The private juridical person is a concept that is 
greatly limited in the current legislation (c. 116). "The same does not 
occur with the concept of a private physical person: according to the tra
ditional understanding 'private' denotes persons not endowed with an ec
clesiastical office, provided that in such a situation they do not act in the 
name of the Church. Therefore, the parish priest is considered to be acting 
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as a public person when he exercises his tasks within his jurisdiction. As 
such, he does not need the permission of the ordinary to undertake chari
table collections for the benefit of the pious works existing in his parish."1 

b) Mendicant institutes are excluded from this norm. "Mendicants" is 
meant in the strict sense, "namely, those prohibited from possessing 
goods in common or stable incomes in virtue of their foundational stat
utes, as, for example, the Friars Minor and the Capuchins. Not included 
are mendicants in a broad sense such as the members of the Order of 
Preachers (Dominicans). The reason for this privilege given to mendicants 
is that the permission of the authority is considered granted to them once 
and forever, provided that questing for alms forms an integral part of their 
discipline. "2 

For that reason any other institute of consecrated life is prohibited 
from begging for alms without the written permission of its proper ordi
nary and the local ordinary. 

With regard to mendicants, Lopez Alarcon says that "the right of 
mendicants to beg for alms was regulated in detail in the CIC/1917  
(cc. 62 1ff) and is retained in the CIC. However, it is to be  regulated by par
ticular law issued by the bishops' conferences, which shall take into con
sideration the prescriptions of 27 § 2 of the motu proprio Ecclesiae 
Sanctae I, according to which 'religious should not collect funds by way of 
public subscription without the consent of the Ordinaries of the places 
where such collections are being made. "'3 

c) Canon 1265 § 2 empowers the bishops' conference to issue norms 
regulating questing for alms that must be followed by all: public juridical 
persons, private persons-physical and juridical-including persons who 
call themselves and who in fact are mendicants. 

1. F. AzNAR, La administraci6n de los bienes temporales de la Iglesia. Legislaci6n 
universal y particular espaiiola (Salamanca 1984), p. 92. 

2. Ibid. 
3. M. L6PEZ ALARC6N, commentary on c. 1265, in Pamplona Com 
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1266 

Bk. V. The Temporal Goods of the Church TIRAPU 

In omnibus ecclesiis et oratoriis, etiam ad instituta reli
giosa pertinentibus, quae de facto habitualiter christifi
delibus pateant, Ordinarius loci praecipere potest ut 
specialis stips colligatur pro determinatis inceptis paroe
cialibus, dioecesanis, nationalibus veluniversalibus, ad 
curiam dioecesanam postea sedulo mittenda. 

In all churches and oratories regularly open to Christ's faithful, including 
those belonging to religious institutes, the local Ordinary may order that a 
special collection be taken up for specified parochial, diocesan, national 
or universal initiatives. The collection must afterwards be carefully for
warded to the diocesan curia. 

SOURCES: c. 1505; ES III, 8 

CROSS REFERENCES: cc. 791, 1214, 1223, 1262 

C OMMENTARY 

Daniel Tirapu 

Local collections are those carried out in specified sacred places 
such as churches and oratories (cc. 1214ff, 1223ff). This canon refers to 
special collections that may be established by the local ordinary for speci
fied diocesan or supradiocesan needs. This is a new canon, with no direct 
precedents in CJC/1917, and it gives the ordinary this power in the follow
ing terms: 

a) It concerns special collections since ordinary collections are cov
ered in c. 1262. For Aznar Gil, "the extraordinary nature of this type of 
collection becomes quite clear when one studies the process of its codifi
cation. Its extraordinary character was explained in the opinion of one 
consultor, as attributing to the bishop a broad authority in indiscrimi
nately establishing special collections throughout the entire diocese. The 
response was 'one can reliably deduce from the tenor of this canon the ex
traordinary character of this type of solicited collection. It certainly im
plies a moderate use of this faculty on the part of the bishop."' 1 

b) This type of collection is extended to all churches and oratories 
that are in fact usually open to the faithful within the jurisdiction of the 
local ordinary, even though they may belong to religious institutes; there-

1. F. AzNAR, La administraci6n de los bienes temporales de la Iglesia. Legislaci6n 
universal y particular espaiiola (Salamanca 1984), p. 93; cf. Comm. 12 (1980), p. 405. 
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fore places outside the jurisdiction of the local ordinary are also included 
in this type of collection. 

c) The proceeds must be sent to the diocesan curia. The purpose of 
these special collections must be for specified parish, diocesan, national, 
or universal works. Canon 791 refers to the annual collection pro mis
sionibus. 

In this matter the necessary coordination is to be expected between 
the faculties of the local ordinary specified in this canon and the norma
tive faculties recognized in c. 1262. 
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Bk. V. The Temporal Goods of  the Church TIRAPU 

§ 1.  Nisi contrarium constet, oblationes quae fiunt Supe
rioribus vel administratoribus cuiusvis personae iu
ridicae ecclesiasticae, etiam privatae, praesumuntur 
ipsi personae iuridicae factae. 

§ 2.  Oblationes, de quibus in § 1 ,  repudiari nequeunt nisi 
iusta de causa et, in rebus maioris momenti, de licen
tia Ordinarii, si agitur de persona iuridica publica; 
eiusdem Ordinarii licentia requiritur ut acceptentur 
quae onere modali vel condicione gravantur, firmo 
praescripto can. 1295. 

§ 3. Oblationes a fidelibus ad certum finem factae , non
nisi ad eundem finem destinari possunt. 

§ 1. Unless the contrary is clear, offerings made to Superiors or adminis
trators of any ecclesiastical juridical person, even a private one, are 
presumed to have been made to the juridical person itself. 

§ 2. If there is question of a public juridical person, the offerings men
tioned in § 1 cannot be refused except for a just reason and, in mat
ters of greater importance, with the permission of the Ordinary. 
Without prejudice to the provisions of Can. 1295, the permission of 
the Ordinary is also required for the acceptance of offerings to which 
are attached some qualifying obligation or condition. 

§ 3. Offerings given by the faithful for a specified purpose may be used 
only for that purpose. 

SOURCES: c. 1536 

CROSS REFERENCES: cc. 128, 1261, 1287 § 2, 1290-1294, 1301 

C OMMENTARY 

Daniel Tirapu 

This canon concerns spontaneous offerings that the faithful may 
make on their own initiative, without being specifically asked, and espe
cially concerns donations. It is closely related to c. 1290, because a dona
tion is typically a contract in secular law. 

1. A donation is a gratuitous contract by which the ownership of the 
donor's patrimonial goods is transferred freely to another who accepts it. 
Such contracts may be divided into verbal and tangible, pure and not pure, 
gratuitous and remunerative, inter vivos and mortis causa. "Current 
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ecclesiastical legislation has suppressed the previous c. 1536 of the CIC 
1917 which made explicit reference to the destination of the offerings: it 
has been replaced by c. 1267 and cc. 1261 § 1 and 1262 which make gen
eral reference to voluntary offerings, within which one can group dona
tions. "1 

The elements inherent to a donation are: "a) fundamentally, a free 
gift, a grant of a patrimony to a gratuitous title; b) as regards its form, a do
nation must be carried out contractually through its acceptance on the 
part of the recipient; c) as regards its efficacy in transferring ownership or 
any other right, in the case of a tangible donation, it requires the fulfill
ment of the traditio; d) an irrevocable character."2 

2. Current canon law regulates only certain aspects of donation; 
therefore c. 1290 will always have to be taken into consideration. 

This canon regulates donations made to the Church. It establishes a 
presumption iuris tantum that the donation has been made to the juridi
cal person, either public or private, and not to the superior or administra
tor who receives and accepts it. In the secular law of Spain manual 
donations have no other requisite except simultaneous delivery of the 
thing donated (a. 632, Civil Code of Spain). 

3. Donations made to public juridical persons cannot be refused 
without just cause and, in matters of greater importance, without permis
sion from the ordinary. Permission is also required to accept donations 
burdened with a qualifying obligation or condition. The reference to 
c. 1295 is that the norms of cc. 1291-1294 must be followed, for those 
norms are always binding when the juridical person's patrimony may be 
prejudiced. For Lopez Alarcon, "the just cause shall be established in rela
tion to the lawful origin of the goods, the good faith of the donor, the desti
nation of the goods, the nature and figurative representation of the object, 
etc.; while the importance of the object will depend mainly on its value."3 

In the current Code there is no penalty established for anyone who illegiti
mately refuses a donation, although it is certainly reasonable to think that 
indemnification for damages might be demanded under c. 128. Aznar 
points out that "the clause established in c. 1536 § 4 CJC/1917 which did 
not allow the donation to be revoked once it had been accepted by the cor
responding juridical person, has been suppressed ( ... ). Indeed the follow
ing were adduced as causes for their revocable nature: the non-completion 
of the conditions or obligations imposed by the donor and accepted by the 
recipient; the uselessness of the donation; and whether the donor is sur
vived by any descendents. The current norm has suppressed said clause 
pursuant to the provisions of c. 1267 § 3-faithfulness to the destination 

1. F. AzNAR, La administraci6n de los bienes temporales de la Iglesia. Legislaci6n 
universal y particular espaiiola (Salamanca 1984), p. 113. 

2. Ibid., pp. 113-114. 
3. M. L6PEZ ALARC6N, commentary on c. 1267, in Pamplona Com. 
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imposed on the donation by the donor-to the norms contained in c. 1301 
§ 3-the right of the ordinary-and to the established civil norms. "4 

The text does not refer to the refusal of donations by private juridi
cal persons because in that case the statutes of each individual would 
have to be followed within the general limits and the spirit of taxation in 
the Code's norms. 

4. Paragraph 3 establishes that donations for a specific purpose may 
be used only for that purpose. In case of doubt, it should be remembered 
that the ordinary is the executor of all pious dispositions (c. 1301). The 
faithful must be told of the use of the goods they donate for specific pur
poses ( c. 1287 § 2). In any case, the nature of offerings that are pious dis
positions are not the subject of this canon. 

5. By virtue of the reference in c. 1290, secular norms must be fol
lowed while still following special canonical norms. Therefore, it will be 
useful to explain the general framework of Spanish law on the matter of 
donations, with reference to the corresponding articles of the Civil Code 
of Spain: 

a) in arts. 621 and 625 the capacity required to donate and accept do
nations is established. 

b) acceptance is required (a. 618). 

c) the form required for donations is regulated depending on 
whether they are real (public deed: arts. 618, 623, 632 and 633) or personal 
property (in writing) . 

d) there are special references for donations between spouses and 
certain donations made in favor of heirs (arts. 1336-1343, 676). 

e) in the Agreement on Financial Affairs between the Spanish state 
and the Holy See there are also a number of exemptions and deductions in 
donations and patrimonial transfers for ecclesiastical purposes and enti
ties (Acuerdo sabre Asuntos econ6micos, January 3,  1979, arts. IV, 1 c, and 
IV, 2). 

4. F. AzNAR, La administraci6n . . .  , cit., p. 1 15. 
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1268 

Tit. I. The Acquisition of Goods c. 1268 

Praescriptionem, tamquam acquirendi et se liberandi mo
dum, Ecclesia pro bonis temporalibus recipit, ad normam 
cann. 197-199. 

The Church recognises prescription, in accordance with Cann. 197-199, as 
a means both of acquiring temporal goods and of being freed from their 
obligations. 

SOURCES: cc. 1508, 1509 

CROSS REFERENCES: cc. 197-199, 1257, 1269-1270 

C OMMENTARY ------

Daniel Tirapu 

1. The Church accepts acquisitive ( usucapion) and extinctive ( or 
negative) prescription as methods of acquiring temporal goods, pursuant 
to the norms regulating prescription in cc. 197-199 of book I. This institu
tion, regulated by the norms of canon law, in c. 197 is expressly remitted 
to the legislation of each country. Molano says that "prescription is a 
method of acquiring or losing rights and of freeing oneself from obliga
tions. Prescription is operative if a series of requirements are fulfilled, 
such as: a) suitable material; b) continued possession for the period pre
scribed by the law; c) the time established by law; d) a just title or reason, 
usually a juridical act or transaction which will enable the ownership or 
right to be transferred to another, which in principle, must be proved; 
e) good faith."1 

2. Current canon law-as indicated in c. 197-"canonizes" secular 
legislation on this matter with the characteristics and specifications ex
pressly established in the Code. 

In Spain, arts. 1930-1975 of its Civil Code govern in this matter: 

a) prescription is admitted as a method of acquiring ownership and 
other authentic rights and as a method of extinguishing rights and actions 
of any kind (arts. 1930, 1931). 

The scope of usucapion or acquisitive prescription includes all au
thentic rights; the legal capacity required is the same as the legal capacity 
required for acquisition by any other legal method. The things that may be 
prescribed include the things that are within the business of humankind 
(a. 1936); 

1. E. MOLANO, commentary on c. 197, in Pamplona Com. 
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b) possession must be by title of ownership, peaceful and uninter
rupted. "Possession by title of ownership is when the thing has been ac
quired by a method that is sufficient to transfer the ownership of or 
authentic rights thereto. Peaceful possession is opposed to actual vio
lence or possession where the effects have not yet been extinguished. 
Clandestine possession is also a transitory defect. Finally, the Civil Code 
specifically indicates precisely the causes for interruption: natural inter
ruption-when for any reason possession ceases for more than one 
year-and civil interruption-under a legal claim against the owner that 
ends with a condemnatory sentence against the owner, and for the recog
nition by the actual owner of rights opposed to his possession"2; 

c) a just title and good faith are required ( a. 1940) for ordinary ac
quisitive possession and authentic rights. The time periods vary depending 
on whether the prescription is ordinary or extraordinary and the type of 
goods (personal or real property, arts. 1955-1959): for ordinary prescrip
tion, three years for moveable goods and ten years for immoveable goods 
among parties present, twenty years among parties absent; for extraordi
nary prescription, six years for moveable goods and thirty years for im
moveable goods. 

3. In canonical patrimonial law, everything tangible and intangible, 
personal and real, public and private may be prescribed, taking into ac
count the provisions of c. 199 which lists some matters not subject to pre
scription. A necessary condition for the validity of canonical prescription 
is that there be a just title, and a just title "is understood to be a legal pur
pose for transferring ownership of a thing and, consequently, it is the foun
dation or basis by which the owner deems in good faith that the thing he 
owns may be justly retained as his own. Therefore, there are as many titles 
as may be legal to acquire ownership. The title may be just; it may be colo
ratus, where the rights per se may be transferred, but in fact only appear 
to be transferred due to a hidden defect in the titulus; existing or putative, 
where it is believed to be probable because of an erroneous opinion; and 
presumptive."3 Canon 198 requires good faith at the beginning and during 
the entire period of time required for the validity of prescription (mala 
fides superveniens nocet). 

Specific norms on ecclesiastical patrimonial prescription are estab
lished in cc. 1269 and 1270. 

2. F. AzNAR, La administraci6n de los bienes temporales de la Iglesia. Legislaci6n 
universal y particular espaiiola (Salamanca 1984), p. 121. 

3. Ibid., pp. 125-126. 
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1269 

Tit. I. The Acquisition of Goods c. 1269 

Res sacrae, si in dominio privatorum sunt, praescriptione 
acquiri a privatis personis possunt, sed eas adhibere ad 
usus profanos non licet, nisi dedicationem vel benedictio
nem amiserint; si vero ad personam iuridicam ecclesiasti
cam publicam pertinent, tantum ab alia persona iuridica 
ecclesiastica publica acquiri possunt. 

Sacred objects in private ownership may be acquired by private persons 
by prescription, but they may not be used for secular purposes unless they 
have lost their dedication or blessing. If, however, they belong to a public 
ecclesiastical juridical person, they may be acquired only by another pub
lic ecclesiastical person. 

SOURCES: c. 1510 

CROSS REFERENCES: cc. 1171, 1212, 1222, 1270 

C OMME NTARY ------

Daniel Tirapu 

1. Sacred objects are moveable or immoveable goods that by dedica
tion or blessing have been designated for divine worship (c. 1171). They 
are not a special type of ecclesiastical goods since they may belong to 
physical or private ecclesiastical juridical persons or secular juridical per
sons, although they are subject to special treatment precisely because of 
their sacredness. 

Aznar Gil points out that "consecration or blessing imprints spiritual
ity upon the object itself and gives it a particular juridical status, distin
guishing it from secular objects and keeping it from profane or improper 
use (c. 1171). The following are sacred objects :  sacred images (c. 1188); 
sacred relics ( c. 1190); sacred places dedicated to divine worship or burial 
of the faithful by blessing or dedication (c. 1205), such as churches 
(c. 1214), oratories (c. 1223), private chapels (c. 1226), shrines (c. 1230), 
altars ( c. 1235), cemeteries ( c. 1240), instruments or accessories for divine 
worship, etc. 

"Sacred objects by their very nature must be treated reverently and 
must not be used profanely or improperly regardless of juridical owner
ship (cc. 1171, 1260). Based on the spiritual element that is united to the 
material element, they are beyond any financial valuation. Even repres
sion does not destroy the right to their ownership. If the sacred objects 
are not ecclesiastical goods, the Church, given the innate nature of the ob
jects, establishes a few special norms so as to guarantee their proper use 
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for as long as they maintain said status: the spiritual element of the sacred 
object must remain outside financial valuation, since it is invaluable. Sa
cred objects may be acquired by physical persons or private juridical per
sons provided that they are not used for profane purposes (c. 1269). 
Special norms are established for goods donated through a vow ( c. 1292 
§ 2), etc. 

"Sacred objects may lose their dedication and sacredness-that is, 
be deconsecrated-by decree of the ordinary (cc. 1212, 1222) designating 
them permanently for secular but not profane use, and by virtue of the 
same right if they are in great part destroyed (cc. 1212, 1222)."1 

2. This present canon includes the legislation found in c. 1510 of CIC/ 
1917 and indicates a series of norms for the prescription of sacred objects. 
During the codification process, there were some proposals along the 
lines of suggesting that prescription of sacred objects was not possible, 
but the proposals were not accepted. 2 

The following cases are covered: 

a) sacred objects belonging to a public ecclesiastical juridical person 
may be acquired only by prescription by another person of the same kind. 
In this case the sacred objects are ecclesiastical goods and are therefore 
especially protected. Thus in this case the period of time for the prescrip
tion is the time indicated in c. 1270; 

b) sacred objects belonging to private persons-physical or juridical, 
secular or ecclesiastical-may be acquired by prescription by private per
sons and also by a public ecclesiastical juridical person. In any case, the 
obligation is to not use them profanely unless they have lost their dedica
tion or blessing (c. 1212). 

1. F. AzNAR, La administraci6n de los bienes temporales de la Iglesia. Legislaci6n 
universal y particular espaiiola (Salamanca 1984), p. 37. 

2. Cf. Comm. 12 (1980), pp. 460ff. 
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1270 

Tit. I. The Acquisition of Goods c. 1270 

Res immobiles, mobiles pretiosae, iura et actiones sive 
personales sive reales, quae pertinent ad Sedem Aposto
licam, spatio centum annorum praescribuntur; quae ad 
aliam personam iuridicam publicam ecclesiasticam perti
nent, spatio triginta annorum. 

Immovable goods, precious movable goods, rights and legal claims, 
whether personal or real, which belong to the Apostolic See, are pre
scribed after a period of one hundred years; for those which belong to an
other public ecclesiastical juridical person, the period for prescription is 
thirty years. 

SOURCES: c. 1511 

CROSS REFERENCES: cc. 1171, 1189, 1269, 1292, 1295 

C OMME NTARY ------

Daniel Tirapu 

Special prescription periods are established for the goods described: 
immovable goods, precious moveable goods, rights and legal actions
both personal and real-excluding non-precious movable things. All other 
cases shall be governed by the periods of time provided by the secular 
laws of each country. Special prescription periods of one hundred years 
are established for the Holy See, and thirty years for ecclesiastical public 
juridical persons: 

a) By precious goods or a precious thing is meant goods that have 
considerable value because of artistic, historical, or material value, ac
cording to the definition in c. 1497 § 2 of CIC/1917. Such goods may belong 
to public or private juridical persons but because of their special status, es
pecially with regard to their alienation and protection, they are in all cases 
subject to general canon law (cc. 1189, 1292 § 2, 1295). The current Code 
contains no exact definition of a precious thing, although there are allu
sions in cc. 1189 and 1292. In the opinion of Aznar Gil, "This concept was 
deliberately left ambiguous to be refined and corrected in detail at a later 
time. We therefore believe that the sources of preciousness would come, if 
not exclusively, then principally from artistic or historical value, since wor
ship is the origin of sacred goods and financial value affects all ecclesiasti
cal goods (c. 1292 § 2). Hence it would almost be possible to identify 
precious goods with the goods belonging to the Church's cultural 
patrimony ... A determination must then be made using the criteria issued 
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on this matter by the Holy See, the bishops' conference or the diocese in
volved and the criteria established in civil legislation"1; 

b) for a definition in Spanish law of movable and immovable things 
(personal and real property), arts. 334, 335 and 336 of the Civil Code of 
Spain will have to be consulted. The purpose of personal actions is the ful
fillment of an obligation, whereas the purpose of real actions is related to 
a thing; 

c) just as it is in c. 1511 of CJC/1917 and for the goods indicated, a 
different period of time is required depending on whether the property be
longs to the Holy See or to another public juridical person ( one hundred 
years and thirty years respectively). This means that "for third parties to 
acquire, through acquisitive prescription against the Holy See and public 
juridical persons, ownership and real rights over immovable goods and 
precious movable ones, one hundred years and thirty years respectively 
will have to pass. The same time periods will have to pass also for the ex
tinction of personal and real rights belonging to these same persons. Since 
the text makes no reference to goods and rights belonging to third parties, 
the periods prescribed in the secular legislation would be in effect, and 
would apply also to the extinction of any legal actions that might be exer
cised by such third parties. "2 In the previous law, by privilege a hundred 
years' prescription period applied to the Friars Minor, the Capuchins and 
the Cistercians, and a sixty-year period to the Benedictines and the mendi
cants. Those periods may be considered to be valid under c. 4 of the cur
rent Code; 

d) There is one important and delicate matter that in the final analy
sis depends upon the concordats with each country and the juridical sta
tus of canon law in each country; that is, whether the different countries 
should accept the Church's special prescription periods if they do not 
agree with the prescriptions established by civil law, or if they prevail re
gardless of their ecclesiastical nature. 

1. F. AzNAR, La administraci6n de los bienes temporales de la Iglesia. Legislaci6n 
universal y particular espaiiola (Salamanca 1984), p. 38. 

2. M. L6PEZ ALARC6N, commentary on c. 1270 in Pamplona Com. 
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1271 

Tit. I. The Acquisition of Goods c. 1271 

Episcopi, ratione vinculi unitatis et caritatis, pro suae 
dioecesis facultatibus, conferant ad media procuranda, 
quibus Sedes Apostolica secundumtemporum condiciones 
indiget, ut servitium erga Ecclesiam universam rite 
praestare valeat. 

By reason of their bond of unity and charity, and according to the re
sources of their dioceses, bishops are to contribute to the provision of 
those means which the Apostolic See may from time to time need to exer
cise properly its service to the universal Church. 

SOURCES: LG 23; DPMB 46-49, 138 

CROSS REFERENCES: cc. 1260, 1262, 1266 

COMME NTARY ------

Daniel Tirapu 

This text states the generic and indeterminate obligation of the dioc
esan bishops to attend to the material and financial needs of the Holy See. 

There is a direct reference to the bonds of charity and unity that 
must preside over the relationship of the bishops with the Roman Pontiff, 
and the particular churches with the universal Church. "Insofar as the du
ties of their office allow it, all bishops must cooperate with each other and 
with the Successor to Saint Peter, to whom the duty of propagating the 
Christian faith has been entrusted. They must therefore use all their pow
ers to supply missions with physical workers as well as spiritual and mate
rial help, directly or by exhorting the ardent cooperation of the faithful" 
(LG 23). 

Certainly, the Holy See, because of the burdens engendered by the 
internationalization of the Church and the collegial system that imple
ments it, requires special financial aid. The DPMB 46 also indicated the 
bishop's obligation to promote Peter's pence for such purposes. 

Lamberto de Echeverria comments that "although nothing is said in 
cc. 399 and 400, a very ancient and almost universal custom requires con
tributing to the needs of the Holy See upon the occasion of an ad limina 
visit."1 

1. L. DE ECHEVERRIA, commentary on c. 1271, in Salamanca Com 
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Some type of tax might have been imposed, but the solution pro
posed in this canon was preferred. It urges and relies upon a solicitude for 
all the Church by the bishop of each diocese, thus also permitting the fi
nancial situation and needs of each diocese to be taken into account. 
These contributions may be spontaneous or in answer to a request and 
must be given according to the resources of each diocese and to the vary
ing circumstances of the Holy See's needs. It is now customary for annual 
collections to be taken up in the dioceses for the needs of the Holy See 
and for specific pontifical works (see cc. 1262 and 1266). 
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1272 

Tit. I. The Acquisition of Goods c. 1272 

In regionibus ubi beneficia proprie dicta adhuc exsistunt, 
Episcoporum conferentiae est, opportunis normis cum 
Apostolica Sede concordatis et ab ea approbatis, huius
modi beneficiorum regimen moderari, ita ut reditus, 
immo quatenus possibile sit ipsa dos beneficiorum ad ins
titutum, de quo in can. 1274 § 1, paulatim deferatur. 

In those regions where benefices properly so called still exist, it is for the 
bishops' conference to regulate such benefices by appropriate norms, 
agreed with and approved by the Apostolic See. The purpose of these 
norms is that the income and as far as possible the capital itself of the ben
efice should by degrees be transferred to the fund mentioned in Can. 127 4 
§ 1. 

SOURCES: CodCom Resp., 24 nov. 1920 (AAS 12 [1920] 577); CD 28; 
PO 20, 21; ES I, 8, 18, 21; PAULUS PP. VI, m. p. Ad hoc usque 
tempus, III (AAS 61 [1969] 226-227); PCIDSVC Resp., 3 iul. 
1969 (AAS 61 [1969] 551) 

CROSS REFERENCES: c. 1274 

C OMME NTARY ------

Daniel Tirapu 

1. Canon 1409 CJC/1917 defined an ecclesiastical benefice as a juridi
cal entity constituted or established in perpetuity for a competent ecclesi
astical authority and consisting of a sacred office and the right to receive 
the income from the endowment attached to the office. "This complex 
concept presented two essential and closely related elements: the spiri
tual-the sacred office-and the material-the right to the income from 
the endowment. For it to be a proper ecclesiastical benefice, there were 
two more requisites: establishment by the competent ecclesiastical au
thority and perpetuity, which was the purpose of establishing it. 

" ... At the beginning of the benefice system and for many centuries 
the endowment was constituted by immovable goods, houses and rural 
properties linked to the support of a clergyman who held an ecclesiastical 
office (parish, etc.). With the development of moveable property, however, 
and especially with the loss of the Church's territorial patrimony as a re
sult of confiscation during the last century, canon law put its classic flexi
bility to the test; it admitted as beneficial endowments not only moveable 
or immoveable goods belonging to the benefice, but also stole fees, choir 
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distributions and fixed contributions owed by some family or moral per
son ( endowments from the State, for example). In a veritable display of 
imagination, there were evenfixed and voluntary contributions from the 
faithful received by reason of the office (c. 1410 CJC/1917)."1 

The following may be listed among the basic reasons supporting sup
pression of the benefice system: the diminished importance of the work; 
the failure of the system to be equitable, for it gave rise to obvious inequal
ities among the clergy; and also the possible interference with a bishop's 
freedom to confer diocesan offices (CD 28). 

Thus Presbyterorum ordinis 20, notes "that the greatest importance 
must be attributed to the function filled by sacred ministers. Therefore the 
so-called beneficial system must be abandoned, or at least reformed in 
such a way that the benefice part, or the right to the yield from the endow
ment of the benefice, be considered as secondary and attributed by law 
first to the ecclesiastical office itself; and the office surely must hence
forth be understood to be a duty conferred permanently to carry out a 
spiritual purpose." So in Ecclesiae sanctae 8, Paul VI commended reform 
of the benefice system to the Commission for revising the CIC; and he 
gave the bishops the opportunity to provide an equable distribution of 
goods, including income from benefices. With this in mind Presbyterorum 
ordinis 21 recommended creating a diocesan fund to support the clergy. 
In the Vatican II document, as Martin de Agar writes, it was unequivocal 
that there would be a gradual "substitution of the benefice system by 
other methods of remunerating the clergy that would also accord more 
with the theological and sacramental bonds between the various degrees 
of priesthood (episcopate-presbyterate) and the relationship of coopera
tion and service that institutionally exemplifies those bonds. The relation
ship from which the right to remuneration arises is no longer polarized as 
office-benefice-title; there is now a more direct relationship between the 
diocese and the clergy that serve it, and the diocese is obligated to support 
the ministers appropriately. "2 

Canon 1272 is the practical and juridical result of what has been 
written above. It is the only place in the Code that is concerned with bene
fices, whereas CJC/1917 devoted eighty canons to the system. This canon 
covers its gradual disappearance as an organizational-patrimonial system 
in the Church and its also gradual conversion to a diocesan system for re
munerating the clergy (c. 1274). Lopez Alarcon explains that "the transi
tory situation to which the existence of numerous ecclesiastical benefices 
gives rise is solved with extreme caution in order that any indiscriminate 
suppression might be avoided. Existing benefices are not declared to be 

1. A. MOSTAZA, "Derecho Patrimonial Canonico," in Derecho Canonico, I (Pamplona 
1974), p. 319. 

2. J.T. MARTIN DE AGAR, "Bienes temporales y misi6n de la Iglesia," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), p. 663. 
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extinguished nor are they therefore in a stage of liquidation; it is simply 
recommended that the respective bishops' conferences should rule on the 
governance of the benefices still in existence, by means of pertinent 
norms established in agreement with the Holy See and approved by it. 
This new system of governance affects only benefices in the strict sense, 
that is, those where the endowment or patrimonial substance of the bene
fice was constituted in the first place by landed property. "3 

2. The current situation of ecclesiastical benefices as indicated in 
c. 1272 is as follows: 

a) with regard to existing benefices, "bishops' conferences shall es
tablish with the Holy See appropriate norms for bringing about their sup
pression, but at the same time they must adapt the extinction to the 
situation of each benefice. The circumstances should be carefully exam
ined on an individual basis, especially relatively to the situation of the 
goods and the attitude of the holder of the benefice, of the founders and 
patrons, and of interested third parties. Once the situation of each bene
fice has been considered, some may be suppressed and the extinction of 
others delayed until a more appropriate date. "4 

b) the canon also stipulates that the income and, if possible, the en
dowment for the benefice should gradually pass to the diocesan fund re
f erred to in c. 1274. Lopez Alarcon says that "the mixing of the income 
from benefices with this fund will not create serious difficulties; but the 
attribution of the capital while the benefice still exists may give rise to the 
same reluctance and problems as suppression; that is why the canon uses 
the expression quatenus possibile. In any case, mixing the capital with 
the diocesan fund can be carried out while keeping the benefice in exist
ence, provided the fund assumes the obligations of the benefice, that is, 
provides for the remuneration of the incumbent cleric, whether this mix
ing of funds is in the form of a patrimony separate from the diocesan fund 
itself-administered separately-or they are integrated or merged with 
the fund without any distinction. Merger may be carried out all at once, or 
gradually, the obligations being transferred to the diocesan fund in pro
portion to the amount and nature of the goods transferred. Merger may en
tail the modification of the benefice, either by the extinction or reduction 
of the obligations or by the adaptation of the subsistence income to the 
needs of the beneficiary. "5 

c) the question may be raised as to whether the beneficiary contin
ues in his acquired rights after the benefice has been suppressed. For 
Lopez Alarcon "Vatican Council II introduced a substantial change on this 
point when it prescribed the relinquishment of the benefice system, with 

3. M. L6PEZ ALARC6N, commentary on c . 1272, in Pamplona Com 
4. Ibid. 
5. Ibid. 
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priority given to the ecclesiastical office itself while the remuneration of 
the incumbents-which will be granted pro officio and not pro beneficio 
(PO 20-21) is regulated to a subordinate place. Thus, the system of sup
port through benefices will have to be replaced, once the benefice is sup
pressed, by the system determined in the new norms . Such a system 
would respect the right to a fair remuneration for the holder of the extin
guished benefice and any other acquired rights still in existence."6 In any 
case, the question is still problematic. 

d) although the text does not expressly state so, it is evident that 
new benefices may not be established since c. 1272 is the norm for transi
tionally regulating the gradual suppression of the benefice system. 

6. Ibid. 
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TITULUS II 

De administratione bonorum 

TITLE II 

The Administration of Goods 

------- INTRODUCTION ------

Zoila Combalia 

The Pope informed the Commission of two elements that were to 
guide their work in revising the CIC. "In the first place, it was not simply 
to make a new collection of the laws as had been done in the time of the 
Pio-Benedictine Code; foremost, it was to reform the laws to adapt to a 
new way of thinking and to new demands, even though it was to maintain 
the ancient law as its foundation. Secondly, in the revision, constant atten
tion was to be paid to the spirit of the decrees and acts of the Second Vati
can Council since in them were to be found the features of the new 
legislation. This was either because rules had already been enacted which 
directly concerned new institutions and ecclesiastical discipline, or be
cause the doctrinal riches of the Council, which had greatly contributed to 
the pastoral life, had to find their effects and requisite influence on canon
ical legislation" (CIC, Praefatio) .  These elements are seen especially in 
the new canonical regulation in book V and specifically, in tit. II on the ad
ministration of the Church's temporal goods. There are to be found-liter
ally, at times-the principles and provisions marked by Vatican Council II, 
in particular in the Decree Presbyterorum Ordinis (cf. PO 8, 17, 20, 21; 
also CD 28, 31; ES I, 8). 

Among the characteristics that define the new system for administer
ing the goods designated by Vatican Council II and canon law, we may 
point out the following: 

a) The gradual suppression of the benefice system led to a new sys
tem for remunerating the clergy and satisfying the other financial needs of 
a diocese. The new system is more in accord with current financial cir
cumstances and with the theological and juridical principles that link the 
presbyterate with the diocese. This system is the one basically outlined in 
C. 1274. 
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b) The canons that concern management of the ecclesiastical patri
mony are shaped by the evangelical spirit of charity and poverty, the obli
gation of the faithful to contribute to the support of the Church, aid to the 
most needy, unity and cooperation among the various particular churches, 
etc. In this matter especially there is "a need for effective cooperation 
among the dioceses-a manifestation of the communio ecclesiarum- to 
permit Christian communication of goods and a coordination of efforts in 
facing common juridical and economical circumstances." 1 

c) Care was also taken to ensure that such cooperation would not 
mean breaking up the constitutional autonomy that belongs to each par
ticular church. Defense of that autonomy marked some of the reforms in 
the initial 1977 draft. Thus, theoretically, a greater role had been given to 
intervention by bishops' conferences, but in the end it was agreed that the 
powers attributed to them could not detract from the bishops' right to gov
ern their particular churches as ordinary and immediate pastors. The con
sultants had expressed themselves in the following manner: "Consultores 
concordes sunt ut e Schemate expungatur quidquid implicare possit vigi
lantiam Conferentiae supra Episcopos, vel attentare possit Episcoporum 
iuri regendi suas Ecclesias uti pastores ordinarii et inmediati. Attamen, 
attentis documentis Concilii Vat. II, praevideri debent quaedam normae, 
quibus melior coordinatio assequatur ope Episcoporum Conferentiarum 
circa regimen bonorum ecclesiasticorum quod attinet ad peculiaria 
quaedam instituta. "2 That is why some of the powers originally given to 
the bishops' conferences in each country were cut out, for example, de
creeing norms for administering the mass of goods coming from different 
dioceses.3 

d) Perhaps one of most outstanding characteristics in the regulation 
of the administration of ecclesiastical goods is the importance given to the 
principle of subsidiarity in this matter. Subsidiarity is among the princi
ples approved as a basis for the process of revising the Code: "in virtue of 
this principle and provided that legislative unity and universal and general 
law are respected, provision for the interests of individual institutes by 
particular laws and a healthy autonomy of particular executive power is 
recognized as proper and necessary. Based on this principle the new Code 
entrusts to particular laws or to executive power all that is not required 
for the unity of the discipline of the universal Church, so as to suitably 
provide for a healthy 'decentralization,' while avoiding the danger of dis
aggregation or the establishment of national Churches" (CIC, Praefatio). 

In accordance with that subsidiarity, the canons we are commenting 
on refer constantly to the norms of private law and thus achieve greater 

1. J.T. MARTIN DE AGAR, "Bienes temporales y misi6n de la Iglesia," in Manual de Derecho 
can6nico, 2nd ed. (Pamplona 1991), p. 720. 

2. Comm. 12 (1980), p. 391. 
3. Cf. ibid., p. 413. 
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realism and effectiveness in managing ecclesiastical patrimony. The Code 
sets forth the principles and generic structures with exquisite respect for 
diocesan and regional provisions. 

e) Closely related to the preceding idea is another note that charac
terizes regulation of patrimonial management: the Code constantly remits 
to the secular law of each country. Some examples of this are cc. 1274 § 5, 
1284 § 2,2°-3°, 1286,1°, etc. 

As Lombardia points out, "the Catholic Church exercises its jurisdic
tion over the same persons who form a part of the various States, and to 
whose laws they are subject. This fact gives a special quality to the citi
zens of each State as a logical consequence of the effective action of law. 
The Church, when it makes laws for its members on points more closely 
related to civil law, does not forget that special quality; through these 
norms it adapts perfectly to the situation of citizens among whom there 
are people subject to canon law."4 There is no doubt, in questions of patri
monial administration, that this need for agreement and harmony between 
canon and civil law is especially pressing. 

4. P. LOMBARDfA, "El canon 1529: problemas que en tomo a el se plantean," in Revista 
Espanola de Derecho Canonico 19 (1952) p. 112. 
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1273 Romanus Pontifex, vi primatus regiminis, est omnium 
bonorum ecclesiasticorum supremus administrator et 
dispensator. 

The Roman Pontiff, by virtue of his primacy of governance, is the supreme 
administrator and steward of all ecclesiastical goods. 

SOURCES: c. 1518 

CROSS REFERENCES: cc. 331-333, 1256, 1257 § 1 

C OMMENTARY 

Zoila Combalia 

1. The Roman Pontiff is considered to be the supreme administrator 
and steward of ecclesiastical goods. 

With regard to the distinction between administration and steward
ship, De Echeverria affirms that the Pope, "as supreme administrator: 
a) issues norms; b) supervises extraordinary acts; c) is informed every five 
years by the bishops (upon the occasion of the ad limina visit) and the 
general superiors ( quinquennial reports) of how their respective adminis
trations are running. As steward, the Pope has the function of unifying the 
great diversity of patrimony that such an abundance of titles implies; he 
stipulates transfers between some of them, and under extraordinary cir
cumstances, may even condone unduly made appropriations, publicly or 
in conscience (by means of the Apostolic Penitentiary)."1 

2. It is significant that canon law sets forth the Pope's supremacy as 
administrator and steward by virtue of his primacy of governance, and not 
of dominium eminens, as some authors maintained in a famous and his
torical polemic (which has since ceased). 

From the feudal concept of property law there arose a controversy 
among canonists and theologians. For theologians, the sacred status of ec
clesiastical things implied that they had no other owner but God. St. Tho
mas was in agreement with this idea that "the f is the principle steward of 
the Church's goods, but they do not belong to him as they do to an owner 
and authentic possessor."2 For some canonists, however, the Pope's power 
is a true dominative power. From civilists they took the distinction 

1. L. DE ECHEVERRIA, commentary on c. 1273, in Salamanca Com. 
2. S. Th. , 11-11, q. 100, a. 1 ad 7. 
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between two kinds of ownership coexisting in the same thing: one in the 
field of private law and the other-dominium eminens-in the field of 
public law, corresponding to a prince or emperor. It was dominium emin
ens that is attributed in canon law to the Roman Pontiff. 3 

In CJC/1917  the doctrine of juridical personality was incorporated, 
recognizing that "ownership of the goods belongs, under the supreme au
thority of the Holy See, to the moral person that legally acquired them."  
(c. 1499 § 2) .  Therefore, when c. 1518 of CJC/1917 had the Roman Pontiff 
as the supreme administrator and steward of all ecclesiastical goods, 
there were reasonable motives for maintaining that this condition was his, 
not by virtue of dominative power, but by jurisdiction. Nevertheless, some 
authors continued to insist that supreme administration derived from the 
eminent domain of the Pope's authority.4 

The initial project to reform the Code accepted the Roman Pontiff's 
competence vi primatus iurisdictionis. Opposed to this version, some 
suggested that the specification vi primatus iurisdictionis be eliminated. 
They alleged that it "easily reduces the competence of the Roman Pontiff 
over temporal goods to the eminent domain recognized by secular pow
ers. It is certainly a broader expression to say that the Roman Pontiff is 
the supreme administrator and steward than simply supreme in jurisdic
tion." However, the expression was retained and the consultants stated 
that "these words-vi primatus iurisdictionis-qualified the supreme 
administrator and steward's type of power, a power that is not dominative 
as if the Roman Pontiff were owner of the ecclesiastical goods. But by vir
tue of this power, the Supreme Pontiff may dispose of ecclesiastical goods 
in fulfillment of the purposes for which the Church owns the goods." With 
regard to the terms used, it was proposed to say vi primatus regiminis 
instead of iurisdictionis, and so it remained in the final writing. 5 

As we have said, the current c. 1273 avoids the controversy. The su
preme auctoritas of the Roman Pontiff over juridical persons and over 
ownership and other real titles does not mean that he is the owner. Own
ership of ecclesiastical goods6 corresponds to the juridical person holding 
title thereto, which by virtue of its public character, actuates the Church's 
purposes in the name of the Church and commits it to a certain degree as 
a social institution (cf. c. 1 167). From there derives its submission to the 
supreme jurisdiction of the Roman Pontiff. "It is in the final analysis 
potestas iurisdictionis,"  concludes Lopez Alarcon, "as projected over the 

3. Regarding this issue, cf. F.R. AzNAR GIL, La administraci6n de los bienes temporales 
de la Iglesia (Salamanca 1993), pp. 83ff. 

4. Cf. M. BONET Muun, "Gesti6n del patrimonio eclesiastico," in El patrimonio 
eclesiastico (Salamanca 1950), p. 129. Cf. also S. ALONSO MORAN, in Comentarios al C6digo 
de Derecho can6nico, III (Madrid 1964), p. 164. 

5. Cf. Comm. 12 (1980), pp. 412-413. 
6. Regarding the concept of ecclesiastical goods, cf. c. 1257 § 1. 
7. Cf. E. MOLANO, commentary on c. 116, in Pamplona Com. 
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patrimony of ecclesiastical juridical persons, that identifies this supreme 
ownership in public law that enters into the composition of the juridical 
structure of the ownership relationship, controls its use, resolves contro
versies and distributes the goods in exercising the superior functions of 
ecclesial unity, solidarity among juridical persons and social justice. "8 

For the present author, the prescription in c. 1273 does not mean 
that the Pope's supreme administration and stewardship does not also in
clude the goods of private juridical persons. This extension finds support 
in c. 1256, which establishes that, whoever the titular juridical person may 
be-public or private-ownership of the goods is his under the supreme 
authority of the Roman Pontiff. 9 

3. Normally the Pope exercises his patrimonial competence in acts 
of a normative nature by which he establishes the legal regimen to which 
the administration of ecclesiastical goods must be subject. But he could 
also intervene directly in the administration of the goods of a public jurid
ical person; in that case, he would be limiting the competence of any other 
inferior body. In fact, because he is considered to be supreme administra
tor, the Roman Pontiff may exercise all acts of ordinary and extraordinary 
administration, excluding, when he exercises this power, by reason of su
premacy, the powers of the inferior administrator. The Pope actually does 
not exercise his supreme power of administration as the supreme body of 
a superstructure, but as the head of the body of the same moral person, by 
virtue of his immediate episcopal powers. 

8. M. L6PEZ ALARC6N, "La titularidad de los bienes eclesiasticos," in El Derecho 
p atrimonial c an6nico en Espana (Salamanca 1985),  p. 18 .  Cf. F.R .  AZNAR GIL, L a  
administraci6n . . .  , cit., pp. 87-88, who counters that the power of the Roman Pontiff is not 
sovereign, but neither is it purely jurisdictional, given that determined administrative acts 
would not, in consequence, follow: it is rather a matter of "a concentrated jurisdictional 
power." 

9. M. L6PEZ ALARC6N, "La titularidad . . .  ," cit., p. 19. 
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1274 

Tit. II. The Administration of Goods c. 1274 

§ 1. Habeatur in singulis dioecesibus speciale institutum, 
quod bona vel oblationes colligat eum in finem ut 
sustentationi clericorum , qui in favorem dioecesis 
servitium praestant, ad normam can. 281 providea
tur, nisi aliter eisdem provisum sit. 

§ 2. Ubi praevidentia socialis in favorem cleri nondum 
apte ordinata est, curet Episcoporum conferentia ut 
habeatur institutum , quo securitati sociali clerico
rum satis provideatur. 

§ 3. In singulis dioecesibus constituatur, quatenus opus 
sit, massa communis qua valeant Episcopi obligatio
nibus erga alias personas Ecclesiae deservientes 
satisfacere variisque dioecesis necessitatibus occur
rere , quaque etiam dioeceses divitiores possint pau
perioribus subvenire. 

§ 4. Pro diversis locorum adiunctis, fines de quibus in 
§§  2 et 3 aptius obtineri possunt per instituta dioece
sana inter se foederata, vel per cooperationem aut 
etiam per convenientem consociationem pro variis 
dioecesibus, immo et pro toto territorio ipsius Epis
coporum conferentiae constitutam. 

§ 5. Haec instituta, si fieri possit, ita constituenda sunt , 
ut efficaciam quoque in iure civili obtineant. 

§ 1. In every diocese there is to be a special fund which collects offerings 
and temporal goods for the purpose of providing, in accordance with 
Can. 281, for the support of the clergy who serve the diocese, unless 
they are otherwise catered for. 

§ 2. Where there is as yet no properly organised system of social provi
sion for the clergy, the bishops' conference is to see that a fund is es
tablished which will furnish adequate social security for them. 

§ 3. To the extent that it is required, a common reserve is to be estab
lished in every diocese by which the bishop is enabled to fulfil his ob
ligations towards other persons who serve the Church and to meet 
various needs of the diocese; this can also be the means by which 
wealthier dioceses may help poorer ones. 

§ 4. Depending on differing local circumstances, the purposes described 
in § § 2 and 3 might better be achieved by amalgamating various dioc
esan funds, or by cooperation amoung various dioceses, or even by 
setting up a suitable association for them, or indeed for the whole ter
ritory of the bishops' conference itself. 

§ 5. If possible, these funds are to be established in such a manner that 
they will have standing also in the civil law. 
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SOURCES: § 1: SCCouncil Litt. circ., 25 feb. 1950; SCCouncil Deel., 
17 dee. 1951 (AAS 41 [1952]  44); LG 13, 23; CD 6, 21, 31 ; 
PC 13; AG 17, 38; PO 8, 20, 21; ES I, 8, 11, 20; ES III, 8, 19; 
SDO IV, 19-21; DPMB 117, 134-138 
§ 2 :  SCCouncil Litt. circ., 1 iul. 1941; SCCouncil Regola
mento della Cassa di Sovvenzioni per il Clero secolare d'Ita
lia, 15 iun. 1943 

CROSS REFERENCES: cc. 115 § 3, 281, 1272, 1303,2° 

C OMMENTARY 

Zoila Combalia 

This precept includes the important modifications introduced by Vat
ican Council II to the Church's financial system (cf. PO 21; ES I, 8).1 The 
gradual abandonment of the benefice system required new methods of or
ganization that are now regulated according to the following: 

1. Support of the clergy. To support the clergy providing service in 
the diocese (cf. c. 281 § 1), the creation of a diocesan fund is stipulated. 

The existence of this fund is stated in the Code in a way that respects 
the liberty of the diocesan bishop to establish another method of attend
ing to remuneration of the clergy. 

With regard to the diocesan character of this fund, it has a deeper ju
ridical theological foundation than a merely organizational issue: the min
isterial linking of the presbyterate with the diocese and cooperation in the 
bishop's pastoral task.2 In this way it is understood that § 4 does not in
clude the fund for supporting the clergy among the assumptions of interdi
ocesan cooperation. 

In Spain, the bishops' conference has issued norms to develop the 
regulation of these funds. Thus, with regard to its juridical nature, it is de
termined that the fund "may take the form, at the discretion of the dioce
san bishop, of either an autonomous pious foundation in accordance with 
c. 155 § 3, or an entity whose goods will be under the name of the diocese 
itself, although with full independence in accounting. "3 

1. Cf., for a deeper explanation the Council's motives, F.R. AzNAR GIL, La administraci6n 
de los bienes temporales de la Iglesia (Salamanca 1993), pp. 309-31 1. 

2. Cf. J.T. MARTIN DE AGAR, "Bienes temporales y misi6n de la Iglesia," in Manual de 
Derecho Canonico, 2nd ed. (Pamplona 1991), p. 721. 

3. CBS, II0 General Decree, December 1, 1984, a. 10, in BOCEE 6 (1985), pp. 63-65. 
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As for the goods that fund the institution, the decree mentions the 
following: a) goods and offerings contributed for that purpose; b) goods 
from pious foundations that are not autonomous, after a period estab
lished by the diocesan bishop in accordance with c. 1303, 2°; c) income 
and even capital from benefices still in existence in Spain (cf. c. 1272).4 

With respect to administering the fund, it is stipulated that "if the op
tion of simple independent accounting is chosen, it shall be performed by 
the same persons and bodies that administer the diocese's goods and shall 
be governed by the same norms. But if the fund has been established as an 
autonomous pious foundation, the diocesan bishop shall issue a decree 
setting forth the statutes of the public foundation that is titular of said 
fund and shall therein detail its governing bodies, administrative regimen, 
etc."5 

2. Social security for the clergy. For the purpose of carrying out the 
provisions of c. 281 § 2-"suitable provision is likewise to be made for 
such social welfare as they may need in infirmity, sickness or old age"
§ 2 provides that wherever the State does not include the clergy in social 
security, or does not provide enough, the bishops' conference shall see to 
it that there is an institution to take care of them. 

In Spain, the General Social Security Law determines obligatory in
clusion under the general regimen for workers employed by others or the 
equivalent (a. 61, 1) and provides that the government may establish said 
equivalence for any other persons for whom it deems it proper by reason 
of their activity (a. 61, 2h). In applying this precept, Royal Decree 2398/ 
1977, of 27 August,6 establishes that "the clergy of the Catholic Church 
and other ministers of other churches and religious confessions duly reg
istered in the proper Register of the Ministry of Justice shall be included 
within the scope of the application of the General Regime on Social Secu
rity under the conditions determined by regulation. Diocesan clergy of the 
Catholic Church are made equivalent to workers employed by others for 
purposes of inclusion under the General Regime on Social Security, and in 
the form established by the Royal Decree" (a. 1).7 

In the opinion of Martin de Agar, naming the bishops' conference as 
being responsible for seeing to the clergy's social security8 does not neces
sarily imply that they are attributed with general competence in the mat
ter, but that it will depend upon whether its members so decide. In any 

4. Cf. ibid., a. 11. 
5. Ibid., a. 13. 
6. In BOEE, no. 224, from September 19, 1977. 
7. This Decree was explained by the Order of December 19, 1977 (BOEE n 313, December 

31). Cf. also: Circulation of January 11 ,  1978 (Boletin Oficial del Ministerio de Sanidad and 
Seguridad Social of January 4, 1978); Circulation of February 1, 1978 (Boletin del Mutualismo 
Laboral de febrero) and Resoluci6n de la Direcci6n General de Regimen Jurfdico de la 
Seguridad Social of October 27, 1979 (BOEE no. 272, from November 13, 1979). 

8. On this point the Code also encompasses the provision made in PO, 21. 
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case, Martin de Agar emphasizes that care of the clergy if they become ill, 
etc. ,  is an extension of the duty to see to their fitting remuneration that 
falls directly and immediately upon the diocese, and the clergy may al
ways apply to the diocese to request care.9 This is also true in the norms 
issued by other bishops' conferences. For example, in Mexico, although 
there is an official institution of the bishops' conference for the clergy's 
social security, it is expressly stated that "the preceding does not cover all 
the responsibility that each ordinary has to supplement the social security 
of its clergy. "10 Along these lines, the bishops' conference of El Salvador 
indicates that "if social security is lacking or insufficient, the diocesan 
bishop shall ensure that there is no lack of appropriate financial means to 
cover their needs, such as support, living quarters and health." 11 

De Echeverria points out that the bishops' conference may decide 
that this institution be merged with the institution for support of the 
clergy or even be limited to a department in the diocesan curia that con
ducts business related to the social security that the State has as a func
tion benefiting the clergy. 12 

3. Other diocesan needs. The Code stipulates that a diocesan fund be 
established for remunerating other persons who serve the Church, for fill
ing different diocesan needs, and for helping the poorest dioceses. Con
trary to the two preceding funds, this fund is not formed as a juridical 
person based on patrimony, but simply as a fund. 

This is a separate fund from the fund stipulated to support the dioce
san clergy. Although there were proposals to unite the two, they were not 
accepted by the consultants incorporating the mens of Vatican Council 
II. 13 Aznar Gil, however, interprets it that "c. 1274 does not specifically re
quire that three institutions stipulated therein be established, but with its 
purpose ensured, allows accommodation to the circumstances of each di
ocese. In my opinion, in view of the antecedents of the norm, its redaction 
and its purpose, it is neither prohibited nor required to constitute a single 
mass or common fund of diocesan goods, thus allowing the purposes 
there set forth to be more easily achieved. "14 

Following Presbyterum ordinis 21 ,  "this common fund also should 
be made up mainly of moneys from the offerings of the faithful as well as 
from those coming from other sources to be determined by law. " It seems 

9. Cf. J.T. MARTIN DE AGAR, "Bienes temporales . . .  ," cit., p. 722. 
10. Cf. CBM, Normas complementarias conforme al nuevo C6digo de Derecho can6nico, 

October 12, 1985. 
11. Cf. Decreto General de la Conferencia Episcopal de El Salvador sabre las Normas 

complementarias al nuevo C6digo de Derecho can6nico, July 15, 1987. 
12. Cf. L. DE ECHEVERRIA, commentary on c. 1274, in Salamanca Com. 
13. For the sake of expediency it was added to maintain the distinctions that "in algunas 

di6cesis ya se ha provisto por algun instituto o de otro modo a la sustentaci6n de los clerigos 
and, por tanto, alli solo debe constituirse la masa de que se habla in el parrafo tercero": 
cf. Comm. 12 (1980), p. 408. 

14. F.R. AzNAR GIL, La administraci6n . . .  , cit., p 320. 
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clear that said goods will not be any different from the goods for the fund 
to remunerate the clergy. Therefore, Lopez Alarcon emphasized that it 
would be in order to designate the destination in one common fund or the 
other of donations given to the diocese without a specified purpose.15 

Diocesan norms should determine the option for a centralized regi
men in the diocesan curia or for a decentralization in the different dioce
san juridical persons for the financial management of personal services in 
the diocese and other needs (temples, charity, artistic and documental 
treasures, etc.). 

4. Interdiocesan cooperation. For these other purposes of the dio
cese and for attending to the social security of the clergy, the Code takes 
the path of interdiocesan cooperation. 

This cooperation may take three different forms, according to § 4 :  
through amalgamated diocesan funds with centralized directing bodies; 
through simple cooperation among the diocesan institutions for organiz
ing, supplying, and managing services, but with each bearing the costs 
incurred and preserving greater independence than in the case of f edera
tion; or by setting up a single institution as an association among several 
dioceses or even for the bishops' conference itself. 

5. Civil standing. As for civil standing, in accordance with the prin
ciples that inspired the regulation under this title (see Introduction tit. II), 
§ 5 provides that if possible these institutions should be established in 
such a manner as to obtain civil standing also. 

15. M. L6PEZ ALARC6N, commentary on c. 127 4, in Pamplona Com. 
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1275 Massa bonorum ex diversis dioecesibus provenientium 
administratur secundum normas ab Episcopis, quorum 
interest, opportune concordatas. 

A reserve set up by a number of different dioceses is to be administered 
according to norms opportunely agreed upon by the bishops concerned. 

SOURCES: DPMB 138 

CROSS REFERENCES: c. 1274 § 4 

C OMMENTARY 

Zoila Combalia 

This canon expresses the principle of interdiocesan cooperation 
that, together with independence, inspires the financial structure of the di
oceses (see Introduction to tit. II). 

If the fund of goods comes from different dioceses-as happens, for 
example, in the cases listed in c. 1274 § 4-it is logical that the norms be 
agreed upon among the bishops concerned. 

It may be of interest to note that the 1977 draft read as follows: 
"massa bonorum ex diversis dioecesibus provenientium administratur se
cundum normas a Conferentia Episcopali legitime statutas."1 However, it 
appeared to the consultants more fitting that this power be attributed not 
to the bishops' conference but to the agreement of the bishops concerned, 
as expressed in the final writing of the canon. This modification may fol
low along the lines noted in the commentary on the initial draft, to ensure 
that the powers attributed by the new Code to the bishops' conference do 
not infringe upon the bishops' right to govern their particular churches as 
ordinary and immediate pastors. 2 

1. Cf. Comm. 12 (1980), p. 413. 
2. Cf. ibid., p. 391. 
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1276 

Tit. II. The Administration of Goods c. 1276 

§ 1. Ordinarii est sedulo advigilare administrationi om
nium bonorum, quae ad personas iuridicas publicas 
sibi subiectas pertinent, salvis legitimis titulis qui
bus eidem Ordinario potiora iura tribuantur. 

§ 2.  Habita ratione iurium, legitimarum consuetudinum 
et circumstantiarum, Ordinarii, editis pecularibus 
instructionibus intra fines iuris universalis et parti
cularis, universum administrationis bonorum eccle
siasticorum negotium ordinandum curent. 

§ 1. Ordinaries must carefully supervise the administration of all the 
goods which belong to public juridical persons subject to them, with
out prejudice to lawful titles which may give the Ordinary greater 
rights. 

§ 2. Taking into account rights, lawful customs and the circumstances, 
Ordinaries are to regulate the whole matter of the administration of 
ecclesiastical goods by issuing special instructions, within the limits 
of universal and particular law. 

SOURCES: § 1: c. 1519 § l; SRR Decisio, 28 feb. 1919 (AAS 12 [1920] 85-
91) 
§ 2 :  c. 1519 § 2 ;  SCCouncil Litt. circ., 20 iun. 1929 (AAS 21 
[1929 ] 384-399); SCCong Normae, 30 iun. 1934 (AAS 27 
[1934 ] 551-556); SCCouncil Litt. circ., 24 maii 1939 (AAS 31 
[1939] 266-268); SCCouncil Litt. circ., 10 sep. 1960 

CROSS REFERENCES: cc. 34 , 134 , 1278 

C OMMENTARY ------

Zoila Combalia 

Canon 1276 attributes to the ordinary the competence for supervi
sion and organization in administering the goods belonging to the public 
juridical persons who are under his authority. 

Recognition of these generic powers must be interpreted together 
with other canons that assign specific powers to him. Among these are the 
following, listed by Martin de Agar: "Competence to perform extraordi
nary administrative acts (c. 1281), to give permission to litigate in civil 
courts (c. 1288), receive oaths from administrators (c. 1283,1°), give con
sent for investing the surplus ( c. 1284 § 2,6°), receive annual reports 
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(c. 1287 § 1), give permission and establish bond for certain types of alien
ation ( cc. 638 § 4 and 1292 § 2), and decide upon a lawsuit for illegal alien
ation ( c. 1296). The ordinary is also the executor for all pious dispositions 
(c. 1301), with all powers associated by law with this office (cc. 1299-
1310)."1 

Now all of these taken together enable us to affirm that the ordinary 
is the mediate administrator of the ecclesiastical goods of all juridical per
sons under his authority. 2 This is true even though there is no precept gen
erally attributing to him superior administration and dispensation of the 
goods, as c. 1273 does for the Roman Pontiff. 

The same powers are listed in the current Code as were in c. 1519 of 
CJC/1917, except that the territorial criterion for determining competence 
("ecclesiastical goods in his territory and not removed from his jurisdic
tion") is substituted by a personal criterion ("all the goods which belong 
to public juridical persons subject to them"). The two versions are also 
different in that the new Code does not limit the competence of the local 
ordinary as CJC/1917 did; instead, it uses the broader term of ordinary (cf. 
C. 134). 

With regard to the content of the ordinary's competence, it is that of 
a mediate administrator: 

a) First, vigilance-"the purpose of which is to ensure that the gen
eral principles for administering the Church's goods (preservation, avoid
ing risk and immoderate gain, adhering to the purposes, fulfillment of 
dispositions, etc.) are observed and, in addition and more immediately, 
compliance with universal, private and individual law on patrimonial man
agement. "3 

With regard to lawful titles that may give the ordinary broader rights 
than those derived from vigilance, examples would be an apostolic delega
tion, a constitutive letter of a foundation, or the case of c. 637. 

The task of vigilance may be delegated by the diocesan bishop to the 
financial administrator as prescribed in c. 1278. 

b) Secondly, to the ordinary is attributed regulatory competence to 
organize, through instructions, the administration of the goods within his 
jurisdiction. Attribution of this power assumes that the task of the ordi
nary is not merely passive or to correct negligence and abuse, but that it 
fulfills an active function-also appropriate to his status as mediate ad
ministrator-of orientation and direction over the immediate administra
tor. 

1. J. T. MARTIN DE AGAR, "Bien es ternporales y rnisi6n de la Iglesia," in Manual de Derecho 
Canonico, 2nd ed. (Parnplona 1991), p. 708. 

2. Cf. ibid. , pp. 707 and 708. 
3. Cf. ibid., p. 708. 
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As for the manner of performing his function, in addition to the ge
neric limits to which the instructions are subject (see commentary on 
c. 34) , it is stipulated that the following be taken into account: "lawful 
rights and customs and circumstances" and that the instructions be given 
"within the limits of universal and private law." 
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1277 

Bk. V. The Temporal Goods of the Church COMBALIA 

Episcopus dioecesanus quod attinet ad actus administra
tionis ponendos, qui, attento statu oeconomico dioecesis, 
sunt maioris momenti, consilium a rebus oeconomicis et 
collegium consultorum audire debet; eiusdem tamen con
silii atque etiam collegii consultorum consensu eget, 
praeterquam in casibus iure universali vel tabulis fun
dationis specialiter expressis, ad ponendos actus extra
o rdinariae administrationis . Confer entiae autem 
Episcoporum est definire quinam actus habendi sint ex
traordinariae administrationis. 

In carrying out acts of administration which, in the light of the financial 
situation of the diocese, are of major importance, the diocesan bishop 
must consult the finance committee and the college of consultors. How
ever, in addition to the cases specifically expressed in the universal law or 
in the documents of foundation, for acts of extraordinary administration 
he needs the consent of the committee and of the college of consultors. It 
is for the bishops' conference to determine what are to be regarded as acts 
of extraordinary administration. 

SOURCES: c. 1520 § 3; AA 10; AG 41; PO 17; ES I, 8 

CROSS REFERENCES: cc. 127 § 2, 492-493, 502, 1281 § 3 

C OMMENTARY 

Zoila Combalia 

1. It is established that the diocesan bishop must hear or obtain the 
consent of two auxiliary bodies in the diocese before performing certain 
administrative acts. These acts are ordinary administrative acts of major 
importance and extraordinary administrative acts. The following are the 
distinguishing criteria: 

a) For extraordinary administrative acts, it is bishops' conferences 
who have the determining power, probably in an attempt to favor unity of 
criteria within each country or region. 

The norms issued in fulfillment of this remission are quite varied. 
Thus, some bishops' conferences use generic concepts to determine 
which are extraordinary administrative acts. For example, in Spain, apart 
from acts expressly declared to be extraordinary, also mentioned are acts 
that involve "substantial modification," "serious risk," and "considerable 
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alteration."1 Other bishops' conferences, however, have opted to lay out a 
detailed and precise catalog of such acts. For example, in Argentina , the 
following are listed: "a) alienation or transfer of ownership by sale or 
donation; b) transfer of any faculty that is the equivalent of ownership; 
c) onerous or gratuitous transfer of real rights, such as easement , mort
gage, emphyteusis; d) acquisition of new patrimonial goods; e) acquisition 
of productive goods; f) acceptance of legacies, lifetime assistance or de
posits from third parties; g) extraordinary rental for reason of time or use, 
leasing and sharecropping; h) administration of the goods belonging to 
third parties; i) concession of life annuities; j) concession of bonds and 
mandates ad omnia; k) contracting loans for consumption or use; 1) re
modeling and demolition of buildings. "2 

b) With respect to acts that, not being extraordinary acts of adminis
tration, are of great importance, it was suggested in the Canon Law Revi
sion Committee that there be a clearer determination of what was to be 
understood as such acts. The consultants deemed that the best statement 
would result by adding "attento statuto oeconomico dioecesis," a detail 
that was not included in the initial schema. Thus assessment of adminis
trative acts of major importance is not absolute, but should be made in 
consideration of the financial situation of each diocese. It might happen 
"that some business of little consequence might become extremely impor
tant in a modest diocese or one with an unstable economic situation, 
owing to the degree of risk involved. It is the responsibility of the bishop 
to assess this importance and, where there is any doubt, request the ad
vice of the bodies mentioned in this canon."3 Aznar Gil describes such acts 
as those acts that "generally should belong to the normal and ordinary reg
imen of administration and, consequently, should fall within the usual 
powers of any administrator, since they are not removed from his compe
tency by general Church law. Given the concrete social and economic situ
ation of the diocese, however, such acts are considered to exceed the 
ordinary powers held by such administrators. "4 

2. The bodies that intervene in these acts are the finance committee 
(cf. cc. 492-493) and the college of consultors (cf. c. 502). Their interven
tion is regulated in the following terms: for ordinary administrative acts of 
great importance, the bishop must solicit the advice of both bodies; but 
for extraordinary administrative acts he needs not only advice, but also 
consent. Consent is also required when universal law so stipulates (cf., for 
example, c. 1292 §§  1 and 2) or the document of foundation. 

1. Cf. CBS, Decreto, December 1, 1984, a. 16, in BOCEE 6 (1985), pp. 63-65. 
2. Norms complementary to the CIC issued by the CBS, September 16, 1986. 
3. M. L6PEZ ALARC6N, commentary on c. 1277, in Pamplona Com. 
4. F.R. AzNAR GIL, La administraci6n de los bienes temporales de la Iglesia (Salamanca 

1993), p. 383. 
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3. It is important to determine the juridical consequences of failing to 
follow these requirements. According the provisions of c. 127 § 2, adminis
trative acts of great importance will be invalid if the ordinary has not 
heard the opinion of the financial committee and the college of consul
tors. Although it appears that there is no obligation to follow this advice
not even if it is unanimous-c. 127 provides that he "is not to act against 
their vote, especially if it is a unanimous one without a reason which, in 
the superior's judgment, is overriding." For extraordinary administrative 
acts, they shall be invalid if the ordinary does not ask for an opinion or 
also if, having asked it, acts against the opinion of the prescribed bodies. 

4. When for the reasons given the administrative act is invalid, it may 
be inferred from c. 1281 § 3 that the juridical person is not held responsi
ble "except and insofar as [the act] is to its benefit" (Related to this pre
cept is the question of the civil relevance of failing to follow canon law; 
see commentary on c. 1281). 
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1278 

Tit. II. The Administration of Goods c. 1278 

Praeter munera de quibus in can. 494, §§ 3 et 4,  oeco
nomo committi possunt ab Episcopo dioecesano munera 
de quibus in cann. 1276, § 1 et 1279, § 2. 

Besides the duties mentioned in can. 494 § § 3 and 4, the diocesan bishop 
may also entrust to the financial administrator the duties mentioned in 
cann. 1276 § 1 and 1279 § 2. 

SOURCES: 
CROSS REFERENCES: cc. 494, 1276 § 1, 1279 § 2 

C OMME NTARY ------
Zoila Combalia 

According to c. 494, the administration of diocesan goods falls to the 
financial administrator under the authority of the bishop. In addition to 
his ordinary administrative functions, the precept we are commenting on 
includes the possibility that the bishop may broaden his competence to in
clude vigilance over administration of the goods belonging to public jurid
ical persons subject to the diocesan bishop and also to administration of 
the ecclesiastical patrimony that has no administrator of its own. 

In the process of drawing up the Code, some suggested that the fol
lowing clause be added to c. 12 78 : "salva responsabilitate Episcopi de 
vigilantia recte agenda"; this, however, was considered superfluous con
sidering that it is obviously the bishop's responsibility. 

With respect to the financial administrator performing these func
tions, their nature is different in the two cases included in the Code. Thus, 
in the function indicated in c. 1279 § 2, the financial administrator does 
not carry out any duties that the law attributes directly to the bishop; he 
merely fills the lack of an immediate administrator. His competence will 
therefore theoretically be that of said administrator, and he will remain 
subject to the common regime of administrators of ecclesiastical goods 
unless the bishop, when assigning him the duty, limits his powers in some 
way. However, in the task of vigilance, it appears that the financial admin
istrator acts more as a delegate of the bishop, for in that case he is filling a 
function that is incumbent upon him ex officio, as stipulated in c. 1276 § 1. 

An author has criticized the excessive protagonism of the financial 
administrator; he is in favor of other controlling bodies such as there are 
in some Spanish dioceses.1 In any case, whether it is appropriate to desig
nate the financial administrator for the functions of c. 1278 remains up to 
the judgment of the diocesan bishop. 

1. Cf. F. AzNAR GIL, "La nueva organizaci6n econ6mica de las di6cesis espafiolas," in El 
Derecho patrimonial can6nico en Espana (Salamanca 1985), p. 219. 
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§ 1.  Administratio bonorum ecclesiasticorum ei compe
tit, qui immediate regit personam ad quam eadem 
bona pertinent, nisi aliud ferant ius particulare, sta
tuta aut legitima consuetudo, et salvo iure Ordinarii 
interveniendi in casu neglegentiae administratoris. 

§ 2 . In administratione bonorum personae iuridicae 
publicae, quae ex iure vel tabulis fundationis aut 
propriis statutis suos non habeat administratores, 
Ordinarius, cui eadem subiecta est, personas idoneas 
ad triennium assumat; eaedem ab Ordinario iterum 
nominari possunt. 

§ 1. The administration of ecclesiastical goods pertains to the one with di
rect power of governance over the person to whom the goods belong, 
unless particular law or statutes or legitimate custom state other
wise, and without prejudice to the right of the Ordinary to intervene 
where there is negligence on the part of the administrator. 

§ 2. Where no administrators are appointed for a public juridical person 
by law or by the documents of foundation or by its own statutes, the 
Ordinary to which it is subject is to appoint suitable persons as ad
ministrators for a three-year term. The same persons can be re-ap
pointed by the Ordinary. 

SOURCES: § 1: c. 1182 § 2 
§ 2: C. 1521 § 1 

CROSS REFERENCES: cc. 28, 94, 1278 

C OMMENTARY 

Zoila Combalia 

Who is to perform the immediate administration of ecclesiastical 
goods is herein determined. Unless otherwise prescribed in particular law, 
statutes, or lawful custom, administration is attributed to the person who 
directly governs the public juridical person to whom the goods belong (for 
private juridical persons, cf. c. 1257 § 2). Any possible conflict of norms 
shall be resolved according to the general criteria established in the Code 
(cf. cc. 28, 94). 

The Code itself frequently determines the administrator of public ju
ridical persons. Thus, for example, in c. 532 it is determined for the parish. 
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In any case, to ensure that public juridical persons have an adminis
trator § 2 indicates that, if there is no administrator, the ordinary shall ap
point suitable persons for a three-year term. Lopez Alarcon states that this 
is an appointed administrator, named in the absence of a legal, founda
tional or statutory tutor. 1 

Finally, the canon includes the ordinary's right to intervene where 
there is negligence by the administrator. The consultants had diverse opin
ions as to whether to include this clause,2 but it is clear that, regardless of 
such an express reference in this place in the Code, it is the right and obli
gation of the ordinary, who is the mediate administrator, to ensure the dil
igent administration of the ecclesiastical goods of the public juridical 
persons under his authority. 

1. M. L6PEZ ALARC6N, commentary on c. 1279, in Pamplona Com. 
2. Cf. Comm. 12 (1980), p. 415. 
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1280 Quaevis persona iuridica suum habeat consilium a rebus 
oeconomicis vel saltem duos consiliarios, qui administra
torem, ad normam statutorum, in munere adimplendo 
adiuvent. 

Every juridical person is to have its own finance committee, or at least 
two counsellors, who are to assist in the performance of the administra
tor's duties, in accordance with the statutes. 

SOURCES: 

CROSS REFERENCES: cc. 492-494, 537 

C OMMENTARY 

Zoila Combalia 

For the administration of ecclesiastical goods, the Code promotes 
the help of experts to ensure effective patrimonial management. Canon 
1280 stipulates the obligation of each juridical person to have its financial 
council or at least two counsellors who will assess the administrator in 
the fulfillment of his duties. 

This norm was not included in the 1977 Schema. During its revision, 
some consultant proposed establishing that any juridical person be re
quired to have an administrative council. The proposal was accepted, but 
with the option, in case an administrative council might appear excessive, 
of naming at least two counsellors.1 

The Code remits regulation to the statutes as to how to perform the 
task of assessment and certainly also the option between one or two coun
sellors. 

As De Echeverria points out, 2 "the canon raises the question as to 
whether this council must be different from the actual governing body, 
that is, if in a foundation, for example, there will be both the patronage 
and a finance council with the resulting problem of division of authority. 
In some cases, as for the parishes, the Code seems to tend toward a dis
tinction-cc. 536 and 537-but even there we explained our opinion favor
ing the possibility that it might be referring to a single body. This will be a 
question that will have to be decided by the appropriate authority-the 

l. Comm. 12 (1980), pp. 415-416. 
2. Cf. L. DE ECHEVERRIA, commentary on c. 1280, in Salamanca Com. 
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ordinary or the bishops' conference, depending upon the case-that might 
choose the form of the two assessors or counsellors mentioned in this 
canon. The two together might be effective, although experience under 
the previous law of the two "tax deputies" in the seminaries was not, ex
cept rarely, exactly encouraging. "3 

Application of c. 1280 in the diocese is similar to the diocesan coun
cil of financial affairs, regulated in cc. 492 and 493. 

3. Regarding the functioning of the Council of Financial Affairs in parishes, cf. F. AzNAR 
GIL, "La nueva organizaci6n econ6mica de las di6cesis espafiolas,"  in El Derecho 
patrimonial can6nico en Espana (Salamanca 1985), pp. 214-217. 
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Bk. V. The Temporal Goods of the Church COMBALIA 

§ 1.  Firmis statutorum praescriptis, administratores in
valide ponunt actus qui fines modumque ordinariae 
administrationis excedunt, nisi prius ab Ordinario 
facultatem scripto datam obtinuerint. 

§ 2.  In statutis definiantur actus qui finem et modum or
dinariae administrationis excedunt; si vero de hac 
re sileant statuta, competit Episcopo dioecesano, 
audito consilio a rebus oeconomicis, huiusmodi 
actus pro personis sibi subiectis determinare. 

§ 3. Nisi quando et quatenus in rem suam versum sit, per
sona iuridica non tenetur respondere de actibus ab 
administratoribus invalide positis; de actibus autem 
ab administratoribus illegitime sed valide positis 
respondebit ipsa persona iuridica, salva eius actione 
seu recursu adversus administratores qui damna 
eidem intulerint. 

§ 1. Without prejudice to the provisions of the statutes, administrators act 
invalidly when they go beyond the limits and manner of ordinary ad
ministration, unless they have first received in writing from the Ordi
nary the faculty to do so. 

§ 2. The statutes are to determine what acts go beyond the limits and 
manner of ordinary administration. If the statutes are silent on this 
point, it is for the diocesan bishop, after consulting the finance com
mittee, to determine these acts for the persons subject to him. 

§ 3. Except and insofar as it is to its benefit, a juridical person is not held 
responsible for the invalid actions of its administrators. The juridical 
person is, however, responsible when such actions are valid but un
lawful, without prejudice to its right to bring an action or to have re
course against the administrators who have caused it damage. 

SOURCES: § 1: c. 1527 § 1 
§ 3: C. 1527 § 2 

CROSS REFERENCES: cc. 128, 1277, 1291 ss, 1296, 1377, 1389, 1729 

C OMMENTARY 

Zoila Combalia 

1. Paragraph 1 establishes that to perform validly an extraordinary 
administrative act, the administrator needs the written authorization of 
the ordinary (keeping in mind that if it is a case where the act constitutes 
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alienation of goods, the guarantees stipulated in cc. 1291ff must also be 
followed). In the opinion of Lopez Alarcon the absence of such authoriza
tion should be considered a remediable mistake. 1 

This prescription requires distinguishing between ordinary and ex
traordinary administrative acts, and the Code offers no clear criterion. 2 Al
though some in the committee for revising the Code suggested that the 
two kinds of acts be listed, the proposal was rejected due to its practical 
impossibility. It appears, however, that the Code followed a qualitative3 

criterion by indicating that an extraordinary administrative act is one that 
goes beyond the object and mode of fulfillment of an ordinary administra
tive act. This is the initial reference point (see c. 1284 and the final para
graph of its commentary, where it is shown how this canon may be 
illustrative in determining "the object and mode of fulfillment of ordinary 
administration"). Lopez Alarcon gives some reference points that could be 
taken into account for such a valuation. He mentions, for example, "the 
amount by which the patrimony is diminished; the risk of serious losses; 
how the capital or only the income is affected; danger to the stability of 
the basic patrimony; the nature of the thing that is the object of the admin
istrative act and the service it renders; the type and complexity of the ac
tion; the value of the object; the duration of the terms for execution that 
might be established; the uncertainty of the financial results, etc. "4 

2. Paragraph 2 remits the determination of which administrative acts 
are to be considered as extraordinary to the statutes of the juridical per
son. In the absence of statutory prescription, it is the responsibility of the 
diocesan bishop, after consulting the financial affairs council. 

There is no contradiction between this attribution and the attribu
tion in c .  1277 to the bishops' conferences. Whereas c. 1277 refers to the 
diocese, c. 1281 considers other juridical persons with statutes which de
termine the acts to be considered as extraordinary administrative acts. 
Usually the criteria given by the bishops' conference to the diocese of 
each country or, absent that, the regulation that the diocesan bishop will 
make will be the basis of said statutory regulation. However, as De Echev
erria notes, it may happen that what "is ordinary administration for the di
ocese as a whole may be extraordinary for persons of inferior rank, under 
the bishop's authority. The bishop may, therefore, not make use of the 
norm given by the bishops' conference, but may apply it only to the acts of 
the diocese itself, giving his own criteria for subordinate entities. "5 

1. M. LOPEZ ALARCON, commentary on c. 1281, in Pamplona Com. 
2. A reference to distinct doctrinal criteria for the delimitation of administrative acts 

pertaining to one or the other type can be found in F.R. AZNAR GIL, La administraci6n de los 
bienes temporales de la Iglesia (Salamanca 1993), pp. 379ff. 

3. Cf. J.L. SANTOS, "La administraci6n extraordinaria de los bienes eclesiasticos," in 
Derecho patrimonial can6nico en Espana (Salamanca 1985), p. 44. 

4. M. LOPEZ ALARCON, commentary on C. 1281, cit. 
5. L. DE ECHEVERRIA, commentary on c. 1281, in Salamanca Com. 

105 



c. 1281 Bk. V. The Temporal Goods of the Church COMBALIA 

3. Finally § 3 concerns the responsibility of the juridical person for 
invalid and illegal acts of the administrator. It establishes the following 
guidelines: whereas the juridical person is not responsible for invalid acts 
performed unless and insofar as they were to its financial advantage, it is, 
however, responsible for the illegal but valid acts of its administrators, 
saving its right to bring action or have recourse against the administrators 
to repair any damage. 

With regard to the administrator's responsibility in these situations, 
it is possible that it could even be subject to penalty and be the type of of
fense described in c. 1377 for alienation of ecclesiastical goods without 
the prescribed permission, or the more generic kind described in c. 1389 
as abuse of power. If the commission of such offenses leads to damage to 
third parties , the injured party may in the same penal case take conten
tious action to repair the damages as stipulated in c. 1729. The right to 
such a remedy would also exist even if there were no penal responsibility 
of the administrator, by virtue of c. 128, "whoever unlawfully causes harm 
to another by a juridical act, or indeed by any other act which is malicious 
or culpable, is obliged to repair the damage done." 

4. In these matters it is necessary to raise the question of the impact 
of secular law and the opportunity of having recourse to one or the other 
jurisdiction. 

As for the possible connections between civil and canon law, it does 
not seem very likely that a transaction invalid under civil law would be 
valid under canon law. This is because "whatever the local civil law de
crees about contracts ... and about the voiding of contracts, is to be ob
served regarding matters which are subject to the power of governance of 
the Church, and with the same effect, provided that the civil law is not 
contrary to divine law, and that canon law does not provide otherwise" 
(c. 1290). 

It could, however, happen that a canonically invalid transaction 
would be valid under civil law for the reason that the canonical norms per
taining to this are not found in civil law. In that case it seems that the crite
ria prescribed in c. 1296 should be followed for the specific case of 
alienation in order to determine jurisdiction and the action to bring. A pru
dent measure to take, pointed out by Lopez Alarcon, and one that might be 
useful where civil legislation does not include the canonical norms, would 
be to insert into contracts a cancellation clause or a condition that the 
transaction is invalid under civil law if it is not valid under the canonical 
system.6 

Finally, if the transaction falls under both secular and canon law, the 
opportunity to choose jurisdiction will be decided by the competent au
thority in each case. I believe that the juridical nature of the litigating 

6. Cf. M. L6PEZ ALARC6N, commentary on C. 1281 ,  cit. 
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parties will influence the decision. Although the fact that the canonical de
cision cannot be carried out with civil effect might incline us toward civil 
jurisdiction (if the two parties are public ecclesiastical persons, for exam
ple), it might be more suitable and effective to follow canonical jurisdic
tion and obviate the civil. 
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Bk. V. The Temporal Goods of the Church COMBALIA 

Omnes, sive clerici sive laici, qui legitimo titulo partes 
habent in administratione bonorum ecclesiasticorum, 
munera sua adimplere tenentur nomine Ecclesiae, ad 
normam iuris. 

All persons, whether clerics or laity, who lawfully take part in the adminis
tration of ecclesiastical goods, are bound to fulfil their duties in the name 
of the Church, in accordance with the law. 

SOURCES: c. 1521 § 2; PO 17 

CROSS REFERENCES: cc. 116, 1257 

C OMMENTARY 

Zoila Combalia 

The special duty of fidelity is stipulated for the administrator of ec
clesiastical goods. It does not derive from the fact that he is not a private 
administrator, but rather because he is acting in the name of the Church 
and is therefore strictly observing the law. 

The specification "clerics or laity" is possibly due to a desire to make 
it clear that the obligation is imposed upon all, as opposed to c. 1521 § 2 of 
CJC/1917, that named only the laity. 

This canon refers to the administration of ecclesiastical goods that, 
under c. 1257, are goods belonging to public juridical persons. It is there
fore logical that the administration of their goods be performed in the 
name of the Church, since that is what distinguishes public juridical per
sons from private juridical persons. Both see to the common good of the 
Church, but they differ in their manner of achieving it : "public juridical 
persons, acting in the name of the Church and therefore involving it to a 
certain degree as a social institution; private juridical persons, acting in 
their own name and under the exclusive responsibility of their members." 1 

1. E. MOLANO, commentary on c. 1 16, in Pamplona Com. 
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Tit. II. The Administration of Goods c. 1283 

Antequam administratores suum munus ineant: 
1 ° de bent se bene et fideliter administraturos coram 

Ordinario vel eius delegato iureiurando spondere; 
2° accuratum ac distinctum inventarium, ab ipsis 

subscribendum, rerum immobilium, rerum mobilium 
sive pretiosarum sive utcumque ad bona culturalia 
pertinentium aliarumve cum descriptione atque aes
timatione earundem redigatur, redactumque reco
gnoscatur; 

3° huius inventarii alterum exemplar conservetur in ta
bulario administrationis , alterum in archivo curiae; 
et in utroque quaelibet immutatio adnotetur, quam 
patrimonium subire contingat. 

Before administrators undertake their duties: 
1 ° they must take an oath, in the presence of the Ordinary or his dele

gate, that they will well and truly perform their office; 
2° they are to draw up a clear and accurate inventory, to be signed by 

themselves, of any immovable goods, of those movable goods which 
are precious or in any way of cultural value, and of any other goods, 
with a description and an estimate of their value; and they are to re
view any inventory already drawn up; 

3° one copy of this inventory is to be kept in the administration office 
and another in the curial archive; any change which takes place in the 
property is to be noted on both copies. 

SOURCES: c. 1522 

CROSS REFERENCES: cc. 1283 § 2, 1292 § 2 

C OMMENTARY ------

Zoila Combalia 

The administrator's obligations before undertaking the duties of of
fice are the subject of this canon. The oath and the inventory are men
tioned with few differences compared to the previous regulation 
(cf. c. 1522 CJC/1917). 

a) The solemn promise in the oath sworn before the ordinary to per
form the office well and faithfully raises no special issues. Although dur
ing the process of drawing up the Code it was proposed not to require the 
oath, but only a promise, this suggestion was not accepted. 1 

1. Cf. Comm. 12 (1980), p. 418. 
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b) With respect to preparing an inventory, "this is a measure of basic 
prudence for the conservation of the ecclesiastical patrimony. If taken se
riously, it may serve to ensure that the patrimony of the juridical person 
will be preserved, to control the management of the previous administra
tor and the security of the new one. "2 To comply with canon law the inven
tory must be accurate and detailed. 

2 .  With regard to the contents of the inventory, the following are 
specified: immovable goods, movable goods that are precious or that be
long to the cultural patrimony, and any other goods. In adding "any other 
goods" it is made clear that the inventory should be exhaustive, although 
particular care is to be taken with regard to the goods indicated. The ex
press reference to those goods goes together with other special provisions 
in the Code that include them and that are applied along with the general 
patrimonial administrative regimen. 

3. With regard to determining which are precious and which are cul
tural goods, Martin de Agar3 says correctly that preciousness in goods 
cannot be determined merely by virtue of their material or money value; 
all the other reasons for which concrete goods may be appreciated in the 
Church must also be taken into account; allusions to popular worship and 
veneration and the practical consideration of ex-votos donated to the 
Church ( cf. c. 1292 § 2) denote a sensitivity in the lawmakers that obvi
ously exceeds mere financial criteria. 

One reason for appreciating ecclesiastical goods is their cultural 
value, as expressly stated in c .  1292 § 2, that refers to goods that are pre
cious for "artistic or historical reasons." It therefore appears that cultural 
goods are extendable to precious goods ( cf. cc. 638 § 3, 1 189, 1220 § 2, 
1270, 1292 § 2, among others), although c. 1283 § 2 distinguishes between 
the two types. The same is true of the wording of CJC/1917, that mentions 
only precious goods, including cultural goods in them. 

The Code prescribes that a description and estimate of the value of 
the goods shall be attached to the inventory list and that the administra
tors sign the inventory. As Lopez Alarcon states, some of the goods-due 
to their cultural value, etc.-will be difficult to evaluate, in which case a 
description is sufficient. 4 

4. There was a clause in the previous Code that covered the possibil
ity of accepting the inventory "previously drawn up and noting on it the 
items that in the interim had disappeared or had been acquired. " That 
clause has disappeared. 

2. F.R. AzNAR GIL, La administraci6n de los bienes temporales de la Iglesia (Salamanca 
1993), p. 364. 

3. J.T. MARTIN DE AGAR, "Bienes temporales y misi6n de la Iglesia," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), p. 711.  

4. M. L6PEZ ALARC6N, commentary on c. 1283, in Pamplona Com. 
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5. After the inventory has been made, this canon prescribes that it is 
to be reviewed. One copy will be kept in the administration files and the 
other in the curial files; any change in the patrimony is to be noted 
thereon. 

6. It is important to remember that ecclesiastical goods of historic , 
artistic , and documentary value are of interest to both the Church and the 
State, and therefore it is likely that there will be agreements made on the 
norms covering them. For example, art. XV of the Agreement about Cul
tural Affairs between the Holy See and the Spanish State prescribes mu
tual cooperation for their preservation and conservation, and a joint 
committee to be established for that purpose. The committee approved a 
series of basic criteria on October 30, 1980, among which is the following: 
"The first stage of technical and financial cooperation shall consist of 
drawing up an inventory of all historic , artistic and documentary goods, 
movable or immovable, as well as a list of archives and libraries of histori
cal, artistic or bibliographical interest that belong to ecclesiastical entities 
under any title whatsoever." On 30 March 1982 the norms to govern the in
ventory were agreed upon. 5 

5. Both those norms as well as the basic criteria approved by the Comisi6n mixta Iglesia
Estado were not officially published. They can be consulted in A. MOLINA and M.E. OLMOS, 
Legislaci6n eclesi<istica (Madrid 1992). 
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1284 

Bk. V. The Temporal Goods of the Church COMBALIA 

§ 1.  Omnes administratores diligentia boni patrisfamilias 
suum munus implere tenentur. 

§ 2.  Exinde debent: 
1 ° vigilare ne bona suae curae concredita quoquo 

modo pereant aut detrimentum capiant, initis in 
hunc finem, quatenus opus sit, contractibus asse
curationis; 

2° curare ut proprietas bonorum ecclesiasticorum 
modis civiliter validis in tuto ponatur; 

3° praescripta servare iuris tam canonici quam civi
lis, aut quae a fundatore vel donatore vel legi
tima auctoritate imposita sint, ac praesertim 
cavere ne ex legum civilium inobservantia dam
num Ecclesiae obveniat; 

4 ° reditus bonorum ac proventus accurate et iusto 
tempore exigere exactosque tuto servare et se
cundum fundatoris mentem aut legitimas normas 
impend ere; 

5° foenus vel mutui vel hypothecae causa solven
dum, statuto tempore solvere, ipsamque debiti 
summam capitalem opportune reddendam curare; 

6° pecuniam, quae de expensis supersit et utiliter 
collocari possit, de consensu Ordinarii in fines 
personae iuridicae occupare; 

7° accepti et expensi libros bene ordinatos habere; 
8° rationem administrationis singulis exeuntibus 

annis componere; 
9° documenta et instrumenta, quibus Ecclesiae aut 

instituti iura in bona nituntur, rite ordinare et in 
archivo convenienti et apto custodire; authentica 
vero eorum exemplaria, ubi commode fieri po
test, in archivo curiae deponere. 

§ 3. Provisiones accepti et expensi, ut ab administratori
bus quotannis componantur, enixe commendatur; 
iuri autem particulari relinquitur eas praecipere et 
pressius determinare modos quibus exhibendae sint. 

§ 1. All administrators are to perform their duties with the diligence of a 
good householder. 

§ 2. Therefore they must: 
1 ° be vigilant that no goods placed in their care in any way perish or 

suffer damage; to this end they are, to the extent necessary, to ar
range insurance contracts; 

2° ensure that the ownership of ecclesiastical goods is safeguarded 
in ways which are valid in civil law; 
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3° observe the provisions of canon and civil law, and the stipulations 
of the founder or donor or lawful authority; they are to take spe
cial care that damage will not be suffered by the Church through 
the non-observance of the civil law; 

4 ° seek accurately and at the proper time the income and produce of 
the goods, guard them securely and expend them in accordance 
with the wishes of the founder or lawful norms; 

5° at the proper time pay the interest which is due by reason of a 
loan or mortgage, and take care that in due time the capital is re
paid; 

6° with the consent of the Ordinary, make use, for the purposes of 
the juridical person, of money which is surplus after payment of 
expenses and which can be profitably invested; 

7° keep accurate records of income and expenditure; 
8° draw up an account of their administration at the end of each 

year; 
9° keep in order and preserve in a fitting and secure archive the doc

uments and records establishing the rights of the Church or insti
tute to its goods; where conveniently possible, place authentic 
copies in the archive of the curia. 

§ 3. It is earnestly recommended that administrators draw up each year a 
budget of income and expenditure. However, it is left to particular 
law to make this an obligation and to determine more precisely how 
it is to be presented. 

SOURCES: c. 1523 

CROSS REFERENCES: c. 1257 § 1 

C OMMENTARY ------

Zoila Combalia 

After the previous canon referred to the administrator's obligations 
prior to performing his duties, this one considers his obligations during 
the performance of his office. 

Paragraph 1 establishes the general principle upon which that per
formance should be based: the diligence of a good householder. This is a 
traditional criterion that normally guides civil law and that was also used 
in CIC/1917. 

Paragraph 2 details the administrator's obligations in wording similar 
to that of c. 1523 of CIC/1917. It does, however, include some details 
that tend to ensure to a greater degree of safety for the ecclesiastical 
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patrimony. Among the items added are taking out insurance policies, if 
necessary, diligence in paying interest and returning borrowed capital, 
and, especially, emphasis on observing civil law. The need to do so is 
clearer today considering the principles that govern Church and State re
lations. The principles tend to recognize civil effectiveness for the norms 
of canon law that are within the State system, but are not marginal or con
trary to it, 1 and to consider the damage that may affect the ecclesiastical 
patrimony as a result of failure to follow civil norms: fines, loss of goods, 
etc. 

Paragraph 3 recommends that an annual budget be drawn up and 
leaves regulation and general guidelines to private law. Thus, preparation 
of the budget as provided in c. 493 for a diocese is extended to all public 
juridical persons. The Code does not require a budget, although "it is ear
nestly recommended" that one be drawn up; good administration starts 
with the careful preparation of a balanced budget. 2 

By giving a general description of the obligations and duties of the 
administrator, this canon may serve as a guideline to determine the scope 
of "the purposes and methods of ordinary administration" and, therefore, 
to clarify what must be understood by extraordinary administrative acts 
(see commentary on c. 1281). 

1. J.T. MARTIN DE AGAR, "Bienes temporales y misi6n de la Iglesia," in Manual de Derecho 
Canonico, 2nd ed. (Pamplona 1991), p. 729. 

2. Cf. M. L6PEZ ALARC6N, commentary on c. 1284, in Pamplona Com. 
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1285 Intra limites dumtaxat ordinariae administrationis fas 
est administratoribus de bonis mobilibus, quae ad patri
monium stabile non pertinent, donationes ad fines pieta
tis aut christianae caritatis facere. 

Solely within the limits of ordinary administration, administrators are al
lowed to make gifts for pious purposes or christian charity out of the mov
able goods which do not form part of the stable patrimony. 

SOURCES: c. 1535 

CROSS REFERENCES: cc. 1254 § 2, 1281 

C OMME NTARY ------

Zoila Combalia 

Donations made by administrators for pious or Christian charitable 
purposes are regulated here. This precept is related to c. 1254 § 2, wherein 
among the Church's proper purposes for which temporal goods are in
tended, "works of the sacred apostolate and charity, especially for the 
needy" are mentioned. 

However, the following limitations are established for fulfilling these 
purposes with donations given by administrators: they must be ordinary 
administrative acts (see commentary on c. 1281), the donations must 
come from movable goods, and they must not belong to the stable patri
mony of the juridical person. 

Lopez Alarcon describes the concept of stable patrimony as "the 
goods that constitute the minimum and certain financial base upon which 
the juridical person can subsist independently and meet its proper pur
poses and needs; but there are no absolute rules establishing the idea of 
patrimonial stability, for it is a function of the nature and amount of goods, 
the financial requirements to achieve the purposes, and the stationary or 
expanding position of the entity as it performs its mission." 1 During the 
codification process, the suitability of using the expression "stable patri
mony" was discussed in the belief that it was not adequate for the move
ment and flow of actual finances, but it was finally accepted.2 

1. M . L6PEZ ALARC6N, commentary on c. 1284, in Pamplona Com. 
2. Cf. Comm. 12 (1980), p. 420. 
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Although the established limitations are not penalized with nullity of 
the act but with illicitness, nevertheless, under the prescriptions of 
cc. 1281 ,  291ff, it appears unlikely that the administrator could validly 
make a donation exceeding the scope stipulated in this canon (see com
mentary on c. 1281). 
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1286 

Tit. II. The Administration of Goods c. 1286 

Administratores bonorum: 
1 ° in operarum locatione leges etiam civiles, quae ad 

laborem et vitam socialem attinent, adamussim ser
vent, iuxta principia ab Ecclesia tradita; 

2° iis, qui operam ex condicto praestant, iustam et 
honestam mercedem tribuant, ita ut iidem suis et 
suorum necessitatibus convenienter providere va
leant. 

Administrators of temporal goods: 
1 ° in making contracts of employment, are accurately to observe also, 

according to the principles taught by the Church, the civil laws relat
ing to labour and social life; 

2° are to pay to those who work for them under contract a just and hon
est wage which would fittingly provide for their needs and those of 
their dependents. 

SOURCES: c. 1524; PIUS PP. XI, Enc. Quadragesimo anno (AAS 23 
[193 1 ]  200-201); PIUS PP. XI, Enc. Divini Redemp toris 
(AAS 29 [1937] 92); PIUS PP. XII, Radiomessaggio per Natale 
1942 (AAS 35 [1943] 20); PIUS PP. XII, Discorso, 13 iun. 1943 
(AAS 35 [1943] 172); IOANNES PP. XXIII, Enc. Mater et Mag
istra (AAS 53 [1961] 419); AA 22; GS 67 

CROSS REFERENCES: c. 1257 § 1 

C OMME NTARY ------

Zoila Combalia 

The administrators' obligations to observe civil laws in labor and so
cial matters and to pay a fair and honest wage are established herein. 

The passive subjects of these obligations are the Church's em
ployees. These are persons who provide professional services that are not 
directly linked to the Church's spiritual purpose. These persons are gov
erned by the norms of civil law, and the rights they derive from their pro
fessional relationship (basically, the right to be remunerated) are 
exercised under that law. They are therefore the rights of a citizen, not of 
the faithful. 

These employees must be distinguished from the faithful layperson 
(referred to in c. 231) dedicated to special Church services, that is, di
rectly linked to the ecclesiastical spiritual purpose, such as missionary 
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and catechetical activities, performing certain ecclesiastical offices or du
ties, etc. For these, the professional relationship develops juridically 
within the scope of canon law, although in some cases the canonical rela
tionship may be formalized in secular terms, provided that it does not lead 
to a loss of the ecclesial sense of dedication. 1 

Regarding the professional link, normally the law of the State ac
cepts, together with the labor contract, the method of a civil contract for 
leasing services. Because that is so, Otaduy has appropriately criticized 
the official Spanish translation of c. 1286, which establishes an equiva
lence between the broad form of locatio operarum and the specific insti
tution of the labor contract proper to labor law. He points out that other 
versions of c. 1286 are more nuanced than the Spanish, which omits ex
press reference to the labor contract. The French translation speaks of 
l 'engagement du personal employe and the Italian translation refers to the 
observance of secular laws nell'affidare i lavori. 2 

It must not be forgotten that the right to a just and honest wage is 
one of the natural rights of a person. The usual practice in current civil 
law is to recognize and in effect protect it. If there were a case where the 
State does not sufficiently guarantee it, that is no reason for the canonical 
employer to fail to comply with this natural obligation towards his em
ployees, under-or in this case, not under-civil law. The Church must be 
very careful to protect the rights of the personnel it contracts. Its conduct 
must serve as a stimulus to and support for its constant predication on 
this point, reminding secular society that, in the words of John Paul II, 
"society and the State must ensure wage levels adequate for the mainte
nance of the worker and his family, including a certain amount for sav
ings" (CAn 15). 

Compliance with civil law, frequently referenced in this title, here ac
quires singular importance, for it not only protects ecclesiastical goods 
but also answers the need for justice toward workers, who must not be de
prived of the protection that those laws normally grant. 

Because of this strong protection of workers and their rights, etc., 
that is frequently embodied in the labor legislation of different countries 
and that also inspires the Church's social doctrine,3 conformity to the 

1. J. DE OTADUY, "El derecho a la retribuci6n de los laicos al servicio de la Iglesia," in 
Fidelium Jura 2 (1992), pp. 187-206. 

2. Ibid., pp. 200-201. 
3. Making no pretense of an exhaustive list, we here give a few references to documents 

issued by the popes which reflect the concern of the Church about social questions. In this 
sense, the Encyclicals Rerum Novarum, LEO XIII (May 15, 1891); Quadragesimo Anno, 
Prus XI (May 15, 1931); Mater et Magistra, JOHN XXIII (May 15, 1961); Populorum Progressio 
(March 26, 1967), PAUL VI; Laborem Exercens (September 14, 1981), Sollicitudo Rei Socialis 
(December 30, 1987) and Centesimus Annus (May 1, 1991) JOHN PAUL IL 
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principles the Church teaches with regard to observing civil labor laws, as 
prescribed in this canon, will generally be in the form of compliance. 
Sometimes conformity to the Church's doctrine could lead to the failure to 
apply certain civil law dispositions if there is a discrepancy between them. 
This happens in the case, cited by some writers, of secular labor legisla
tion that insures its workers for abortion costs, etc. 4 

4. Cf. J. MYERS, "The Temporal Goods of the Church," in J.A. CORIDEN-T.J. GREEN
D.E. HEINTSCHEL (Eds.), The Code of Canon Law. A Text and Commentary (New York 1985), 
p. 877. 
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1287 

Bk. V. The Temporal Goods of the Church COMBALIA 

§ 1.  Reprobata contraria consuetudine, administratores 
tam clerici quam laici quorumvis bonorum ecclesias
ticorum, quae ab Episcopi dioecesani potestate regi
minis non sint legitime subducta, singulis annis 
officio tenentur rationes Ordinario loci exhibendi, 
qui eas consilio a rebus oeconomicis examinandas 
committat. 

§ 2.  De bonis, quae a fidelibus Ecclesiae offeruntur, ad
ministratores rationes fidelibus reddant iuxta nor
mas iure particulari statuendas. 

§ I .  Where ecclesiastical goods of any kind are not lawfully withdrawn 
from the power of governance of the diocesan bishop, their adminis
trators, both clerical and laity, are bound to submit each year to the 
local Ordinary an account of their administration, which he is to pass 
on to his finance committee for examination. Any contrary custom is 
reprobated. 

§ 2. Administrators are to render accounts to the faithful concerning the 
goods which the faithful have given to the Church, in accordance 
with the norms to be laid down by particular law. 

SOURCES: § 1: c. 1525 § 1; SCRSI Deel. ,  30 sep. 1972 
§ 2: C. 1525 § 2 

CROSS REFERENCES: cc. 24 § 2, 591,  1257 § 1 ,  1276, 1284 § 2,8° 

C OMMENTARY 

Zoila Combalia 

1 .  Among the administrators' obligations c .  1284 § 2 ,  8° includes 
"drawing up an account of their administration at the end of each year. " 
Now the authority is specified to whom accounts must be rendered as a 
means of vigilance and control over the administration of ecclesiastical 
goods by the ordinary (see c. 1276). 

The obligation includes all administrators of ecclesiastical goods, 
clergy and laypersons, provided that the juridical person to whom the 
goods belong is not exempt from the power of governance of the diocesan 
bishop (see c. 591). In that case, accounts must be rendered to the ecclesi
astical authority to which the juridical person is subject. 
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The frequency established by the Code for rendering accounts is an
nual and, as prescribed in the canon, the local ordinary authorizes the fi
nance committee to review the accounts. Any custom contrary to these 
provisions is reprobated (see c. 24 § 2). 

For certain public juridical persons special norms are established in 
other parts of the CIC. Thus, public associations of the faithful shall ren
der accounts of their administration to the authority that erected them: 
the Holy See, the bishops' conference, or the diocesan bishop (cc. 312 and 
319). For institutes of consecrated life, their provinces and houses, c. 636 
provides that both the financial administrator and others who have finan
cial responsibility shall give an account to the competent authority at the 
time and in the manner determined by their statutes; monasteries sui 
iuris are to present their accounts to the local ordinary ( c. 637) and par
ish administrators to the parish priest ( c. 540). 

2. Paragraph 2 prescribes the obligation to render accounts to the 
faithful for the goods they have donated to the Church. Although the term 
"render accounts" is used, this is obviously not a rendering of accounts as 
prescribed in the previous paragraph, but is intended, as we have ex
plained, to provide for the legitimate control and vigilance of the authority 
over the administration of ecclesiastical goods. "It appears," affirms Lopez 
Alarcon, "that this entails presenting information about the state and use 
of these goods rather than a formal rendering of accounts." 1 

1. M. L6PEZ ALARc6N, commentary on c. 1287, in Pamplona Com. Cf. a different opinion 
in F.R. AZNAR GIL, La administraci6n de los bienes temporales de la Iglesia (Salamanca 
1993), p. 390. 
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1288 Administratores litem nomine personae iuridicae publi
cae ne inchoent neve contestentur in foro civili, nisi li
centiam scripto datam Ordinarii proprii obtinuerint. 

Administrators may not, in the name of a public juridical person, either in
stitute or contest legal proceedings in a civil court without first having ob
tained the written permission of their proper Ordinary. 

SOURCES: c. 1526 

CROSS REFERENCES: cc. 128, 1281 § 3 

C OMMENTARY 

Zoila Combalia 

To institute or contest legal proceedings in the name of a public ju
ridical person, administrators must obtain written permission from their 
local ordinary. 

It would perhaps be helpful to explain that the term "legal proceed
ings" refers to "any contentious legal action which might affect the pa
trimony of a public juridical person , whether adversely or favorably. 
Administrative proceedings are not considered contentious, nor are acts 
of voluntary jurisdiction, but criminal suits are not excluded since the sub
sequent civil responsibility might eventually fall upon these patrimonies." 1 

The purpose of requiring permission lies in the risk that a law suit 
may involve ecclesiastical goods, and also for reasons of prudence, among 
which De Echeverria mentions "the impact that claiming rights in a civil 
court might have on public opinion."2 All of this shows how important it is 
that the authority be informed enough to act more opportunely and to 
adopt precise guarantees. 

With regard to the object of permission , this canon refers only to 
legal proceedings in civil courts, as opposed to c. 1526 of CIC/1917. For 
canon law proceedings, c. 1480 provides for judicial proceedings by juridi
cal persons through their representatives, and does not mention the need 
for permission. 

If the administrator should act without the prescribed permission, 
the act shall not be invalid but shall be illicit; therefore, if there is result
ant harm to the ecclesiastical patrimony, the administrator would be 
bound to repair it under c. 128 (cf. also c. 1281 § 3). 

1. M. L6PEZ ALARC6N, commentary on c. 1288, in Pamplona Com. 
2. L. DE ECHEVERRIA, commentary on c. 1288, in Salamanca Com. 
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1289 

Tit. II. The Administration of Goods c. 1289 

Quamvis ad administrationem non teneantur titulo officii 
ecclesiastici, administratores munus susceptum arbitratu 
suo dimittere nequeunt; quod si ex arbitraria dimissione 
damnum Ecclesiae obveniat, ad restitutionem tenentur. 

Although they may not be bound to the work of administration by virtue of 
an ecclesiastical office, administrators may not arbitrarily relinquish the 
work they have undertaken. If they do so, and this occasions damage to 
the Church, they are bound to restitution. 

SOURCES: c. 1528 

CROSS REFERENCES: cc. 128, 1279 § 2 

C OMME NTARY ------

Zoila Combalia 

It is established that administrators may not arbitrarily relinquish 
their duties. This provision refers to administrators in general and to ad
ministrators not bound by virtue of an office such as, for example, admin
istrators named by the ordinary under c. 1279 § 2. 

The legitimate ways an administrator concludes his functions will be 
similar to those provided in the Code for loss of office even if he is not an 
administrator by virtue of an office (cf. c. 184). Possibilities among these 
are voluntary relinquishment, relinquishment based on a just and given 
cause ( cf. cc. 187ff), but never arbitrary relinquishment. 

The reason for the prohibition lies in the harm that may be caused to 
the ecclesiastical patrimony in the case of arbitrary relinquishment; if 
harm did occur, it would generate an obligation to restitution. This pre
cept is expressly established as a consequence of the general provision in 
C. 128. 
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TITULUS III 
De contractibus ac praesertim de alienatione 

TITLE III 
Contracts and Especially Alienation 

-- - - - -- INTRODUCTION -- - - - -

Joaquin Mantec6n 

1. Although this title begins with the generic term "On contracts ... ," 
most of the canons refer exclusively to alienation (cc. 1291-1294, 1296 
and 1298). In addition, c. 1295 establishes that, for the purposes of apply
ing canon law on alienation, any act or transaction by which the patrimo
nial situation of a public juridical person may be harmed is equivalent 
thereto. Only one canon (c. 1297) refers to a different type of contract, 
namely leases. 

Therefore, this title principally contains the regulation applicable to 
all acts by which public juridical persons may alienate their goods. The 
placement and content of this title is logical, since it follows an explana
tion of the meaning of temporal goods and the need of the Church for 
them, as well as the norms regulating their acquisition (tit. I) and adminis
tration (tit. II). 

The treatment of this matter in the CIC differs markedly from its 
treatment in CIC/1917. Under the title "De contractibus" (cc. 1529-1543), 
in addition to alienation, CIC/1917 is concerned in detail with contracts 
such as donations, loans, mortgages, exchanges, leasing, and enfiteusis. 

2. The canon that opens the title, c. 1290, refers generically to con
tracts without mentioning any particular type. Following in the steps of 
CIC/1917 (see c. 1529) on the subject of contracts and payments, the CIC 
broadly canonizes civil laws, with only two exceptions. First, if the norms 
are contrary to divine law, they have no value in canon law. Second, if 
there is a specific prescription in canon law, canon law prevails over the 
civil law governing that matter. This is a concrete application of the crite
ria on the canonization of civil laws found in c. 22. 

So, the Church has in principle renounced drawing up its own norms 
on the matter. It does so not for lack of power, but for merely opportune 
criteria. If the Church has an innate right to own temporal goods to 
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achieve its own purposes, it also has the right to prescribe the organiza
tion and administration of the goods (cc. 1254-1255). Waiving the right to 
establish such norms can be explained by the tendency in civil law not to 
concede juridical relevance to canon law, except by agreement or concor
dat, and almost always with restrictive criteria. But, it is also a fact that 
the Church has generally not made laws to regulate transactions of a more 
directly temporal nature. In addition, any attempt to establish canon law 
in this matter would constitute a permanent source of disagreement be
tween the two legal systems. It would cause problems for the Church it
self, which would be unable to assert its rights in civil jurisdiction. With 
the canonization of civil law, on the other hand, contracts drawn up under 
canon law have the same effect as under civil law. 

Canonization of civil law on contracts is not necessarily limited to 
contracts on ecclesiastical goods. It is extended to all contracts-and to 
the extinction of obligations, including extracontractual ones-concerned 
with matters subject to the Church's power of governance, as has been 
stated in jurisprudence upon occasion and as Lombardia has pointed out 
(see commentary on c. 1290). For possible problems of interpretation that 
canonized norms may cause, the principles of civil law of which the norm 
is a part must be consulted. 

3. Following the criteria of decentralization and subsidiarity1 typical 
of this Code, there are two remissions to decisions of the bishops' confer
ences (see cc. 1292 §1 and 1297). 

4. In the matter of alienation of ecclesiastical goods, canon law es
tablishes a series of requirements for the act to be legal and valid. The pur
pose of these requirements is to ensure the need for alienation, to ensure 
that the necessary patrimonial basis of public juridical persons-the only 
ones whose goods are considered to be ecclesiastical goods (c. 1257 §1)
is not lost or diminished, thus preventing the achievement of their institu
tional purposes. 

Therefore, following a well-distilled tradition, in some cases authori
zation or permission of the competent authority is required for the alien
ation to be valid (cc. 1291, 1292 §§2 and 4). But, not every act of alienation 
is subject to the requirement of prior permission. Canon 1291 provides 
that permission is required only if the goods to be alienated are part of the 
juridical person's stable patrimony and their value exceeds an amount to 
be established by the proper bishops' conference. Canon 1292 establishes 
the criteria to determine which authority must grant permission. These 
criteria ref er to the estimated value of the goods to be alienated. 

If the value is under the minimum amount set by the bishops' confer
ence, alienation is not subject to special procedures or to obtaining per
mission. If the value falls between the minimum and the maximum, and 

1. Cf. Principles, 5. 
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the juridical person is diocesan or subject to the bishop, it is the bishop
with the consent of the financial committee, the college of consultors, and 
the interested parties-who is to grant permission. If the person is not di
ocesan, its statutes determine the authority that is to grant permission. 

If the value of the goods exceeds the maximum, or if the goods have 
a special value (religious-such as ex-votos-or historical or artistic), per
mission of the Holy See is required. Alienation of goods belonging to reli
gious institutes is governed by their own norms, similar to the ones in 
c. 638 §§3 and 4. 

5. The CIC also establishes a series of requisites that are required 
only for the legality of the act of alienation, to ensure the timeliness of the 
act and the patrimonial stability of the interested person. These requisites 
include requirements for a just cause that provides a reason for the alien
ation to be transacted ( c. 1293 § 1 ); prior valuation of the goods to be alien
ated ( c. 1293 §2); the following of any precautions the lawful authority 
considers necessary to ensure that the operation is not to the detriment of 
a juridical person's patrimony ( c. 1293 §3); and, finally, the goods ordi
narily must not be alienated for a price under the valuation (c. 1294 §1), al
though there are exceptions. 

6. Canon 1295 establishes that the statutes of public juridical persons 
must follow all these requirements, which apply not only to alienation but 
also to all transactions that might harm the juridical person's patrimony. 
Therefore, whenever the CIC refers to alienation, the term must be inter
preted in the broad sense. 

7. The CIC also covers the possibility that alienation or an equivalent 
act might be carried out in accordance with civil law, while omitting some 
of the requirements imposed by canon law for validity. In those cases, 
c. 1296 places the decision to be made in the hands of the competent ec
clesiastical authority, so as to vindicate the Church's rights, following pru
dent criteria. This means considering possible juridical actions to repair 
the damages caused, without occasioning any further deterioration in the 
patrimonial situation of the juridical person affected. 

8. Canon 1297 concerns the leasing of the Church's goods. Although 
CIC/1917 offered a complex set of norms, the CIC has opted not to regu
late the matter directly, but remits it to the bishops' conferences, whose 
duty it is to determine all the details pertaining to the permission to be ob
tained from the competent ecclesiastical authority. 

9. Finally, a classic norm is reproduced, prohibiting the alienation or 
leasing of ecclesiastical goods to the administrators or their relatives to 
the fourth degree of consanguinity or affinity, without special written per
mission from the competent authority ( c. 1298). This permission is re
quired only to make the act legal. 
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1290 

Tit. III. Contracts and Especially Alienation c. 1290 

Quae ius civile in territorio statuit de contractibus tam 
in genere, quam in specie et de solutionibus, eadem iure 
canonico quoad res potestati regiminis Ecclesiae subiec
tas iisdem cum effectibus serventur, nisi iuri divino con
traria sint aut aliud iure canonico caveatur, et firmo iure 
canonico caveatur, et firmo praescripto can. 154 7. 

Without prejudice to can. 154 7, whatever the local civil law decrees about 
contracts, both generally and specifically, and about the voiding of con
tracts, is to be observed regarding matters which are subject to the power 
of governance of the Church, and with the same effect, provided that the 
civil law is not contrary to divine law, and that canon law does not provide 
otherwise. 

SOURCES: c. 1529 
CROSS REFERENCES: cc. 22, 1547 

C OMME NTARY 

Joaquin Mantec6n 

1. Following the criterion established by CJC/1917 in c. 1529 on this 
matter, the CIC canonizes the corresponding local civil laws on contracts 
and payments. And it does so broadly, for it accepts civil laws on this point 
"tam in gen ere quam in specie." This is a typical "remission norm," accord
ing to the terminology of international private law. 

For this canonization, the applicable civil norms begin to operate in 
the canonical area for those matters mentioned in the canon and subject to 
the Church's power of governance, with the same force and effect as if 
they were properly canonical. It is appropriate that the canonical legislator 
did not declare that civil law is supplementary to canon law, but that the 
canonical norms ordinarily applicable to the case are civil norms. These 
then are norms that, although they are certainly civil, they are formally ca
nonical, since the canonical legislator is the only one with the power to 
give them obligatory force within the scope of canon law. The applicable 
civil norm shall be the one pro tempore existens in each country. 

2. As for the interpretation of the norms that have been canonized, it 
is necessary to consult the criteria established by the civil law system to 
which said laws belong, but c. 1290 itself will have to be interpreted ac
cording to the canonical criteria in c. 17.1 

1. Cf. 0. CASSOLA, La recezione del Diritto civile nel Diritto canonico (Rome 1969), p. 95; 
P. CIPROTTI, Contributo alla teoria della canonizzazione delle leggi civili (Rome 1941), p. 37. 
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This canonization is nothing more than a concrete application in the 
provision for contracts generally established in c. 22: "Leges civiles ad 
quas ius Ecclesiae remittit, in iure canonico iisdem cum effectibus serven
tur, quatenus iuri divino non sint contrariae et nisi aliud iure canonico ca
veatur." 

The phrase quoad res potestati regiminis Ecclesiae subiectas ex
presses the idea that this canonization is extended not only to contracts 
concerning ecclesiastical goods, as might appear at first sight, but to any 
type of contract, payment, and obligation. Because of its object or be
cause of the persons intervening, it therefore falls within the power of 
governance of the Church, 2 as jurisprudence has pointed out in certain 
sentences as provided in c. 1529 of CJC/1917, that immediately precedes 
the canon we are commenting on. 3 

Taking all this into consideration, civil norms applicable to contracts 
would include anything referring to the capacity to contract (with the ex
ceptions prescribed for religious in c. 668), and referring to consent, pur
pose, and cause of a contract, the forms and procedures required to fulfill 
a contract, the effects on the two parties, assignees, and third parties, and 
anything related to the creation, modification and termination of obliga
tions. 4 

3. Only two exceptions are established to this effect (the same as 
those in c. 22): if the civil norms are contrary to divine law-natural or 
positive-as, for example the civil norms that do not require bona fides 
during the entire period of the prescription, as established in c. 198); and 
if there is a canonical norm on the matter, in which case the canonical 
norm will logically prevail over the civil norm. Thus, for example, the 
canon itself expressly cites c. 1547, according to which in canonical law, 
proof by means of witness in the matter of contracts is always admissible, 
contrary to the case in some civil legislation. Special periods of time as es
tablished in c. 1270 for extinctive prescription would also be included in 
this category. 

4. The allusion to c. 1547-a procedural norm-leads us to clarify 
that the canonization operated by this canon refers to substantive civil 
law. As long as there is any controversy and an ecclesiastical tribunal in
tervenes under the terms of cc. 1400 and 1401, the applicable procedural 
norms will logically be canonical norms. 

5. The term de contractibus appears to offer no doubts about its 
meaning and scope, but the term de solutionibus, translated in the official 
Spanish version by the term pagos [payments] ,  seems open to amplification, 

2. Cf. P. LOMBARDfA, "El canon 1529: problernas que en torno a el se plantean," in Escritos 
de Derecho can6nico, I (Parnplona 1973), pp. 1 1-12. 

3. Cf. C. JULLIEN, December 10, 1932, in SRR Dec 24 (1932), pp. 504-517; C. JULLIEN, 
July 5, 1927, in SRR Dec 19 (1927), pp. 261-275. 

4. Cf. A. DE FUENMAYOR, "La recepci6n del derecho de obligaciones operada por el Codex 
Juris Canonici," in Revista Espanola de Derecho Canonico 4 (1949), p. 301. 
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following the meaning it always had in canonical tradition, that of "extinc
tion [termination] of obligations," which is broader, and including in the 
concept of obligations both contractual obligations and extracontractual 
obligations.5 Thus, for example, in a sentence C. Grazioli says that "nomine 
solutionum (see c .  1529) veniunt obligationes quomodocumque suscep
tae."6 And in another C. Jullien affirms that "per solutionem vero intelligitur 
non solum numeratio pecuniae, seu praestatio aliqua, sed omnis satisfactio 
pro 'omni obligatione sive per ultroneam promissionem sive alio quovis 
modo contracta' (Reinffenstuel, Liber III, tit. 23, De solutionibus, no. 2)."7 

6. In Spain, except for possible express prescriptions in canon law, 
the general norms on contracts in the civil and commercial codes, and in 
government contract law, will be applicable. Particular or special legisla
tion on some types of contracts will have to be taken into account, such as 
the laws on non-urban leases and urban leases, mortgage laws, and the 
laws on the sale of movable goods by installments, etc. ,  and also the corre
sponding autonomous laws and the norms of the European Community 
with reference to contracts and payments that are applicable in Spain. 

5. Cf. P. LOMBARDIA, "El canon 1529: problemas . . .  ," cit., pp. 30-36. 
6. C. GRAZIOLI, May 30, 1939, in SRR Dec 31 (1939), p. 359, no. 7. 
7. C. JULLIEN, June 26, 1937, in SRR Dec 29 (1937), p. 457, no. 9. 
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Bk. V. The Temporal Goods of the Church MANTEC6N 

Ad valide alienanda bona, quae personae iuridicae publi
cae ex legitima assignatione patrimonium stabile consti
tuunt et quorum valor summam iure definitam excedit, 
requiritur licentia auctoritatis ad normam iuris compe
tentis. 

The permission of the authority competent by law is required for the valid 
alienation of goods which, by lawful assignment, constitute the stable pat
rimony of a public juridical person, whenever their value exceeds the sum 
determined by law. 

SOURCES: c. 1530 § 1,3°; SCCouncil Resol., 17 maii 1919 (A.AS 11 [1919] 
382-387); SCCouncil Resol., 12 iul. 1919 (A.AS 11 [1919] 416-
419); CodCom Resp. , 24 nov. 1920 (AAS 12 [1920 ] 577); 
SC-Council Litt. circ., 20 iun. 1929, art. 41 (AAS 21 [1929] 
384-399); SCCE Deel. (Prot. 427/70/15), 2 ian. 1974; SCCE
SCRSI Deel. (Prot. 300/74), 7 oct. 1974 

CROSS REFERENCES: cc. 10, 116, 1257 § 1, 1292, 1295 

C OMMENTARY 

Joaquin Mantec6n 

Alienation consists in transferring full ownership of goods to a third 
person by an "inter vivos" act, onerously (a sale, for example) or gratu
itously (a donation). Therefore the following would be included in this 
concept: buying and selling, donations, exchanges, credit transfers, 
etc. With reference to the concept of the "stable patrimony" of a public ju
ridical person (the only person whose goods are considered to be ecclesi
astical), it cannot, as previously stated, be confused or identified with 
immovable goods, although logically it is a part of them. Stable patrimony 
would rather include all goods required by the public juridical person to 
achieve its proper institutional purposes; that is, it would also include the 
goods without which it could not exist or adequately achieve the purpose 
for which it was created. In fact, moveable goods, equities, money in
vested in fixed assets, etc., could also be included in the concept, pro
vided that they were permanently allocated to provide for the needs and 
purposes of the juridical person in question.1 

1. Cf. Comm. 16  (1984), p. 35. 
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This canon also makes a condition for requiring permission to alien
ate goods: they must form the stable patrimony "by lawful assignment," 
that is, they must be goods whose stability or attachment to the stable pat
rimonial fund of the juridical person has been determined by its own stat
utes or by its competent bodies, or, if applicable, by lawful authority or by 
law. 

Not included in this provision are goods that, even though they may 
have a value greater than the amount established by law, are not a part of 
the person's stable patrimony; this would be quite a rare case. Also not in
cluded are goods that belong to the stable patrimony but that do not ex
ceed the established sum. 

The permission to be granted by the competent authority is required 
only if the value of the goods in question exceeds the amount determined 
by law, and then the provisions of c. 1292 will have to be followed. The 
same is true with regard to identifying who the competent authority will 
be. 

In these cases, that is, when it is a case of alienating goods belonging 
to the stable patrimony of the public juridical person by lawful assign
ment, and when the value of the goods is greater than the lawfully estab
lished value, the permission to be granted by the competent authority is 
expressly required for the act of alienation to be valid. Therefore, if alien
ation were completed without permission, the transaction would be in
valid and null as a matter of law (c. 10). In addition, c. 1377 provides for 
imposing a just penalty upon any person responsible for alienation with
out the required permission, and that person would normally be the ad
ministrator. 

As indicated in c. 1295, these norms on the alienation of ecclesiasti
cal goods are also to be applied to any type of contract or operation by 
which the patrimonial situation of the public juridical person could be en
dangered, even when there is no alienation in the strict sense, as, for ex
ample, the establishment or recognition of a lien on the goods in question, 
a mortgage on the goods or assigning value of the goods, etc. ,  provided 
that the goods belong to the stable patrimony of the person by lawful as
signment and the value exceeds the amount established by law. 
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1292 
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§ 1 .  Salvo praescripto can. 638 § 3, cum valor bonorum, 
quorum alienatio proponitur, continetur intra sum
mam minimam et summam maximam ab Episcoporum 
conferentia pro sua cuiusque regione definiendas, 
auctoritas competens, si agatur de personis iuridicis 
Episcopo dioecesano non subiectis, propriis determi
natur statutis secus, auctoritas competens est Epis
copus dioecesanus cum consensu consilii a rebus 
oeconomicis et collegii consultorum necnon eorum 
quorum interest. Eorundem quoque consensu eget 
ipse Episcopus dioecesanus ad bona dioecesis alie
nanda. 

§ 2.  Si tamen agatur de rebus quarum valor summam 
maximam excedit, vel de rebus ex voto Ecclesiae do
natis, vel de rebus pretiosis artis vel historiae causa, 
ad validitatem alienationis requiritur insuper licen
tia Sanctae Sedis. 

§ 3. Si res alienanda sit divisibilis, in petenda licentia 
pro alienatione exprimi debent partes antea aliena
tae; secus licentia irrita est. 

§ 4. Ii, qui in alienandis bonis consilio vel consensu par
tern habere debent, ne praebeant consilium vel con
sensum nisi prius exacte fuerint edocti tam de statu 
oeconomico personae iuridicae cuius bona alienanda 
proponuntur, quam de alienationibus iam peractis. 

§ 1. Without prejudice to the provisions of Can. 638 § 3, when the amount 
of the goods to be alienated is between the minimum and maximum 
sums to be established by the bishops' conference for its region, the 
competent authority in the case of juridical persons not subject to the 
diocesan bishop is determined by the juridical person's own statutes. 
In other cases, the competent authority is the diocesan bishop acting 
with the consent of the finance committee, of the college of consul
tors, and of any interested parties. The diocesan bishop needs the 
consent of these same persons to alienate goods which belong to the 
diocese itself. 

§ 2. The additional permission of the Holy See is required for the valid 
alienation of goods whose value exceeds the maximum sum, or if it is 
a question of alienation of something given to the Church by reason 
of a vow, or of objects which are precious by reason of their artistic 
or historical significance. 

§ 3. When a request is made to alienate goods which are divisible, the re
quest must state what parts have already been alienated; otherwise, 
the permission is invalid. 
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§ 4. Those who must give advice about or consent to the alienation of 
goods are not to give this advice or consent until they have first been 
informed precisely both about the economic situation of the juridical 
person whose goods it is proposed to alienate and about alienations 
which have already taken place. 

SOURCES: § 1: c. 1532 § 3; SCCouncil Resol., 17 maii 1919 (AAS 11  
[ 1919]  382-387); SC Council Resol. ,  12  iul. 1919  (AAS 1 1  
[ 1919] 416-419); CodCom Resp., 24 nov. 1920 (AAS 12 [1920] 
577); SCCouncil Resp. ,  14 ian. 1922 (AAS 14 [1922] 160-161); 
PM I, 32 
§ 2: c. 1532 § 1; SCCouncil Resol., 12 iul. 1919 (AAS 1 1  [ 1919] 
416-419); CodCom Resp. V, 20 iul. 1929 (AAS 21  [1929] 574); 
SCCouncil Normae, 24 maii 1939 (AAS 31  [ 1939] 266-268); 
SCCouncil Let. , 1 iul. 1941;  SCCouncil Deer. Cum mutata 
nummorum, 13 iul. 1951 (AAS 43 [1951 ]  602-603); SCCong 
Notij. ,  25 iul. 1952; SCCong Notij. 18  oct. 1952; SCCong 
Facul. , 27  apr. 1953; SCCong Notif.,  28 iun. 1958; SCCong 
Litt. circ., 1 1  apr 1971 (AAS 63 [ 1971 ] 315-316); Sancta Sedes 
Notif ,  1978 
§ 3: c. 1532 § 4; SCPF Resp., 10 iul. 1920 

CROSS REFERENCES: cc. 127 §§ 1 et 2, 638 § 3, 1 190 §§ 2 et 3, 1256, 
1273 et 1276 § 1 

C OMME NTARY ------

Joaquin Mantec6n 

1 .  For the purpose of determining who is the competent authority to 
grant the permission required for valid alienation of ecclesiastical goods, 
it must be determined whether the value of the goods falls below, be
tween, or above certain minimum and maximum values that the bishops' 
conferences are to set for their respective regions. 

If the value of goods to alienate is lower than the prescribed mini
mum, no permission is required nor is any special procedure stated, ex
cept for the case covered in c. 1298. 

If the value falls between the minimum and maximum limits, the au
thority competent to grant permission depends upon whether the juridical 
person wanting the alienation is subject to the diocesan bishop. If it is not 
subject to him, the authority shall be determined by the statutes of the ju
ridical person. The most usual case of a public juridical person not subject 
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to the bishop will be a supradiocesan juridical person, dependent, for ex
ample, upon the bishops ' conference. 

But if the public juridical person is subject to the bishop, the bishop 
is the one to grant permission, and the permission should be given with 
the consent of the financial committee, the college of consultors, and the 
interested parties themselves. The same consents are required to alienate 
goods belonging to the diocese. This procedure by the bishop is explained 
by c. 1276 § 1 ,  that attributes to him vigilance over the administration of 
all goods belonging to the public juridical persons under his jurisdiction. 

2. The prescribed consents are required to validate the permission, 
and, as we shall see, only indirectly can they also affect the validity of 
alienation. Canon 127 § 1 stipulates that "When the law prescribes that, in 
order to perform a juridical act, a superior requires the consent or the ad
vice of some college or group of persons ... For the validity of the act, it is 
required that the consent be obtained of an absolute majority of those 
present, or that the advice of all be sought"; and § 2,1°, specifies that "if 
consent is required, the superior's act is invalid if the superior does not 
seek the consent of those persons, or acts against the vote of all or any of 
them." 

So for the permission granted by the bishop to be valid, two groups 
(the finance committee and the college of consultors) and the interested 
parties must necessarily consent. With regard to the interested parties, 
they are understood to be the persons with a lawful interest by virtue of 
holding rights (real or personal) over the goods to be alienated, or be
cause they will be directly affected by the alienation. 

And so, if permission were to be given without the required consent, 
it would be invalid. However, alienation made by virtue of such permis
sion would not necessarily be invalid, but could be annulled. If permission 
were granted with the appearance of legality, and given the good faith of 
the administrators and buyers-who are not obligated to know the defects 
of the permission-it would be in effect until annulled by judicial deci
sion.1 

3. For goods that religious institutes wish to alienate, c. 638 § 3 will 
have to be followed. According to this canon, for the valid alienation of 
any goods that might be prejudicial for the religious institute, written per
mission from the competent superior is required, with the consent of his 
committee. And for alienation that is special due to the amount (greater 
than what the Holy See determines, for that is who determines the amount 
for the religious) or to its type (ex-votos, objects of particular artistic or 
historical value), permission will have to be granted by the Holy See. 

1 . Cf. M.G. MORENO ANT6N, La enajenaci6n de bienes eclesiasticos en el ordenamiento 
juridico espaiiol (Salamanca 1987) , p. 53. 
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4. If the value of the goods exceeds the maximum determined by the 
proper bishops' conference, in addition (insuper) to the permission stipu
lated as above, permission from the Holy See is required for the alienation 
to be valid. The same is true if the goods, regardless of their real monetary 
value, have a particular value due either to their type-ex-votos donated 
to the Church-or to their particular artistic or historic value, that trans
forms them into precious goods. 

5. As for ex-votos, that is, goods donated to the Church because of a 
vow, the canon says nothing about their value (monetary, historical, or ar
tistic). Theoretically, therefore, permission from the Holy See would have 
to be obtained even if the value is not great since, as was noted during the 
reform of the Code, this is a matter that affects the piety of the faithful. 2 

With regard to ex-votos, the Sacred Congregation of the Council had 
stated in 1922 that permission was required even if the donor was in favor 
of alienation, and it established that objects like ex-votos donated to a 
church or advocation implied the presumption of a vow. 3 For these same 
reasons, c. 1190 requires the same permission from the Holy See for the 
alienation-and even for a transfer in perpetuity to a different place-of 
relics of great importance or veneration among the people. 

As for precious goods "artis vel historiae causa," their condition as 
such is independent of their monetary value. It is possible that they might 
not exceed the maximum, or even that they fall under the minimum. In 
any case, permission from the Holy See must be requested. Therefore, a 
distinction must be made between their condition as precious goods for 
historical or artistic reasons, a condition that will be attributed to them by 
the corresponding ecclesiastical or civil bodies, 4 and their concrete mone
tary value, which will be assessed by experts in each type. 

For both ex-votos and goods that are precious for artistic or histori
cal reasons, the requisite of permission as explained above is always nec
essary, even if the goods are not part of the stable patrimony of the 
juridical person ( and as has also been pointed out, independently of their 
actual monetary value). 

6. The role of the Holy See can be explained as due to the Roman 
Pontiff 's condition as supreme administrator and steward of ecclesiasti
cal goods by virtue of his primacy in governance ( c. 1273); thus in practice 
he exercises the highest vigilance over the goods so that their alienation 
does not result in impoverishment of the particular churches that would 
prevent them from achieving their proper purposes ( c. 1254 § 2). 5 This is 
nothing more than a manifestation, in the area of patrimony, of his full and 

2. Cf. Comm. 12 (1980), p. 424. 
3. Cf. AAS 14 (1922), pp. 160-161. 
4. Cf. F.R. AZNAR GIL, La administraci6n de los bienes temporales de la Iglesia (Sala

manca 1984), p. 222. 
5. Cf. Relatio 1982, p. 289. 
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supreme power over the entire Church. 6 According to Pastor Bonus 98, 
the competent body for granting permission in the name of the Holy See 
concerning matters of ecclesiastical goods is the Congregation for Clergy. 

For divisible goods of which one of its parts has already been alien
ated, when permission is requested, these facts must be clearly stated. If 
there is obreption or subreption, the permission would be invalid (this is a 
practical application of c. 63). This is to prevent avoidance of canonical 
controls by parceling out goods of high value. 

7. As indicated in § 4, everyone called upon by law to give an opinion 
or consent in the alienation of goods shall exercise this function only after 
having been truly and sufficiently informed about the financial situation of 
the juridical person whose goods are to be alienated, and also about any 
previous alienations. The obligation to inform falls upon the responsible 
persons (the administrators) of the juridical persons, but the persons obli
gated to give advice or consent must also take care to obtain such infor
mation and ensure that it is sufficient and reflects the truth. 

8. For the purposes of implementing the stipulations of this canon, 
the bishops' conference of Spain, in its first General Decree of November 
26, 1983, prescribed a minimum amount of five million pesetas and a max
imum of fifty million pesetas (Art. 14, 2). 7 At a later date, in its LIII Plenary 
Assembly, held November 19-24, 1990, it was agreed to modify that article 
and the minimum was set at ten million pesetas and the maximum at one 
hundred million pesetas. The Congregation for Bishops ratified that agree
ment on April 11, 1992.8 

6. Cf. J.T. MARTIN DE AGAR, "Bienes temporales y misi6n de la Iglesia," in Manual de 
Derecho can6nico, 2nd ed. (Pamplona 1991), pp. 706-707. 

7. Cf. BOCEE 1 (1984), p. 103. 
8. Cf. BOCEE 35 (1992), p. 151. 
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1293 

Tit. III. Contracts and Especially Alienation c. 1293 

§ 1. Ad alienanda bona, quorum valor summam minimam 
definitam excedit, requiritur insuper: 
1 ° iusta causa, veluti urgens necessitas, evidens uti

litas, pietas, caritas vel gravis alia ratio pastora
lis; 

2° aestimatio rei alienandae a peritis scripto facta. 

§ 2. Aliae quoque cautelae a legitima auctoritate praes
criptae serventur, ut Ecclesiae damnum vitetur. 

§ 1. To alienate goods whose value exceeds the determined minimum 
sum, it is also required that there be: 
1 ° a just reason, such as urgent necessity, evident advantage, or a re

ligious, charitable or other grave pastoral reason; 
2° an evaluation in writing by experts of the goods to be alienated. 

§ 2. To avoid loss to the Church, any other precautions drawn up by law
ful authority are also to be followed. 

SOURCES: § 1: c. 1530 § 1; SCCong Litt. circ., 11  apr. 1971 (AAS 63 
[1971] 315-317) 
§ 2: C. 1530 § 2 

CROSS REFERENCES: c. 1292 

C OMME NTARY ------

Joaquin Mantec6n 

1. This canon concerns the alienation of goods of an amount exceed
ing the minimum value determined by the bishops' conference. In such a 
case, two requirements are established as necessary for the legality of 
alienation, in addition to permission which is required under the provi
sions of the preceding canon. It is not specified that this is required for va
lidity ( cf. c. 10). The requisites are that there must be "iusta causa" giving 
the reason for alienation and also giving expert valuation of the goods, 
which must be in writing. 

a) The fact that the evaluation must be performed "a peritis, "  in the 
plural, but without a specific number given, implies that there must defi
nitely be at least two and that, in addition, as previously pointed out, they 
must submit their report in writing. CJC/1917 also expressly required the 
experts to be honest (see c. 1530 § 1,1 °). The fact that honesty is not now 
expressly required is that it is assumed to be obvious. 
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Although the basic idea is that valuation is a requirement for alienat
ing goods with a value exceeding the minimum amount established by law, 
in many cases, when the possibility of alienating goods is proposed, it is 
possible that it is not known whether the value exceeds or does not ex
ceed said minimum amount. Thus expert valuation will be the only means 
to dispel the doubt. It is in the long run a guarantee that the juridical per
son will not alienate goods for less than their actual value. 

The amount given by the valuation will determine the authority from 
whom permission must be requested for the alienation to be valid, accord
ing to the rules in c. 1292. Thus, valuation of goods over the maximum es
tablished by law requires a request for permission from the Holy See, even 
though later-for whatever reason-the sale is made at a lower price1 (cf., 
however, c. 1294). And the opposite is true. If the valuation gives a lower 
value, no permission need be requested, even though later the actual sale 
price may be higher. 2 

b) As to just cause, the canon itself lists as non-exhaustive examples 
urgent necessity, evident advantage, religious, charitable, and other rea
sons, provided that they are of a pastoral and grave nature. The list is 
broad enough to include any reasonable cause within the concept of just 
cause, so long as in the final analysis it is pastoral in nature. In this regard, 
the new norm is more explicit than the old c. 1530, which spoke only of 
"urgens necessitas, vel evidens utilitas Ecclesiae, vel pietas." 

c) With regard to the connotations specified for each case, it is note
worthy that in addition to necessity, it is specified that it must be "urgent" 
(that means entailing the threat of some ill effect or danger if alienation 
does not take place). The adjective used with advantage is "evident" (that 
is, it must bring a clear advantage). But nothing like that is indicated when 
the cause is religious or charitable. It is possible that the adjective "grave" 
could be applied to them, for it is required when the just cause is for a 
"pastoral reason"; that, in any case, appears to be the implication of the 
way the canon uses the disjunctive vel ("pietas, caritas vel gravis alia ratio 
pastoralis "). In the law prior to the Code, with reference to religious 
causes, the cases of ransoming captives, aiding the poor, and burying the 
dead were specified. 

2. The reference in § 2 of the canon is to "other precautions" that 
may be imposed by the competent authority to ensure that alienation 
causes no unforeseen harm through negligence or carelessness. This 
means that the competent authority may determine any precautionary 
measures that will ensure a good outcome for alienation. Thus, for exam-

1. Cf. J.L. SANTOS DfEZ, "La administraci6n extraordinaria de los bienes eclesiasticos," in 
XIX Semana Espanola de Derecho Canonico: El Derecho patrimonial can6nico en Espana 
(Salamanca 1985), p. 49. 

2. Cf. Resp. of the CPI, November 24, 1920, in AAS 12 (1920), p. 161. 
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ple, the authority could urge the consolidation of future or deferred pay
ments, updated monetary clauses for these cases, a cancellation clause, or 
a condition specifying invalidity under civil jurisdiction if there were ca
nonical invalidity-to avoid occurrence of the possibility indicated in 
c. 1296, etc. 

The authority competent to determine these precautions will be the 
same one that is to grant permission, according to the criteria listed in 
C. 1292. 
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Bk. V. The Temporal Goods of the Church MANTEC6N 

§ 1.  Res alienari minore pretio ordinarie non debet, 
quam quod in aestimatione indicatur. 

§ 2.  Pecunia ex alienatione percepta vel in commodum 
Ecclesiae caute collocetur vel, iuxta alienationis fi
nes, prudenter erogetur. 

§ 1. Normally goods must not be alienated for a price lower than that 
given in the valuation. 

§ 2. The money obtained from alienation must be carefully invested for 
the benefit of the Church, or prudently expended according to the 
purposes of the alienation. 

SOURCES: § 1: c. 1531 § 1 
§ 2 :  c. 1531 § 3 ;  CodCom Resp. (Praesidis), 17 feb. 1920; 
SC-Council Deel., 17 dee. 1951 (AAS 44 [1952] 44) 

CROSS REFERENCES: cc. 1292 , 1293, 1295 

C OMMENTARY 

Joaquin Mantec6n 

1. We are still considering alienation of goods that exceed the mini
mum value determined by law (c. 1293 § 1). Therefore, these are condi
tions that must be applied when permission is required from the bishop 
and the Holy See (1292 § 1 and 2). When § 1 indicates that an "ordinarie" 
thing may not be alienated for a price lower than that given in the valua
tion, it does not exclude the possibility that in some cases that are con
ceivably not ordinary, it could be alienated for a price lower than the 
valuation due to the impossibility of alienation at the price established by 
the experts. An example is that there is no buyer at the price offered, 
among other reasons. 

Logically, deciding whether the case is extraordinary, and evaluating 
the opportunity to alienate at a lower price will fall to the authority who 
grants the required permission for valid alienation. The prescribed opin
ion, if applicable, of the financial committees and consultors ensures that 
the decision will be reasonable and not harmful to the interests of the dio
cese. 

2. Paragraph 2 establishes what use should be made of the money re
ceived from alienation: it will be applied to the specific purpose for which 
the alienation was carried out. This will be the most usual case-or it will 
be "in commodum Ecclesiae caute collocetur, " which means that the 
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proceeds must be invested so as to bring a clear financial advantage to the 
juridical person who alienated the goods. This last case will be a typical 
alienation in which the just cause consists of "evidens utilitas" for the ju
ridical person (c. 1293 § 1,1°). 

The Sacred Congregation of the Council established that the pro
ceeds from this type of alienation of ecclesiastical goods must be invested 
only in the acquisition of immovable goods.1 The meaning of this canon 
suggests that this prescription is no longer effective and can therefore be 
invested in other areas. 

The term "caute" refers to the prudence that must be exercised and 
that must be guided by seeking a safe investment and avoiding any danger 
or fortuitous risk. Therefore, if the investment involves any risk, espe
cially if it is from a certain entity, it must be avoided and a safer invest
ment or alternative must be chosen. 

1. Cf. AAS 44 (1952), p. 44. 
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1295 

Bk. V.  The Temporal Goods of the Church MANTEC6N 

Requisita ad normam cann. 1291-1294, quibus etiam sta
tuta personarum iuridicarum conformanda sunt, servari 
debent non solum in alienatione, sed etiam in quolibet 
negotio, quo condicio patrimonialis personae iuridicae 
peior fieri possit. 

The provisions of cann. 1291-1994, to which the statutes of juridical per
sons are to conform, must be observed not only in alienation, but also in 
any transaction whereby the patrimonial condition of the juridical person 
could be adversely affected. 

SOURCES: c. 1533; SCCouncil Normae, 24 maii 1939 (AAS 31 [1939] 
266-268) 

CROSS REFERENCES: cc. 117, 1291-1294 

C OMMENTARY 

Joaquin Mantec6n 

1. This canon provides that all requirements and conditions estab
lished for alienation in the strict sense of the word, and stipulated in the 
preceding canons, must also be applied to any juridical transactions or op
erations that might be detrimental to a juridical person's patrimony. 

That is, for the CIC, alienation is a juridical act by which ownership 
or rights over something is transferred to any person. It is equivalent to 
any act that might harm or diminish the capacity to dispose of the goods 
owned, even though ownership of the thing is preserved. Examples of this 
include leasing the goods, assigning usufruct, establishing mortgages, ac
cepting easement, enfiteusis, assigning administration "in perpetuum, " 
transactions, etc., and generally, any transfer by which a real right over ec
clesiastical goods is assigned to third parties. Previously in PM 32 the fol
lowing were mentioned as acts equivalent to alienation: security interest, 
mortgages, leasing, enfiteusis, and contracting debts for an amount 
greater than the maximum set by the bishops' conference. The text of the 
code, however, has preferred to use generic but sufficiently clear terms. 

The canon considers that a public juridical person could contract 
some type of obligation that assumed the person to be in the position of 
debtor, since the debtor is responsible for paying the debt with all present 
and future goods. There is a risk that after the due date has passed with
out the debt being paid, the creditor may take payment from the goods of 
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the debtor, thus clearly compromising the patrimony.1 On the other hand, 
the following are not considered to be acts equivalent to alienation: expro
priation, payment of duly contracted debts, waiver of a donation or inher
itance, etc. 

It is understood that insofar as there are civil norms on operations 
equivalent to alienation, those norms would also have to be applied ac
cording to general canonization under c. 1290. 

2. In addition, this canon also establishes that the specific requisites 
of the previous canons (1291-1294) should be taken into account at the 
time of drawing up the statutes of juridical persons, so as to adapt the stat
utes to the provisions of those canons. Although the canon does not spec
ify that it concerns public juridical persons, this will be the case in light of 
c. 1257 § 2. The opposite would be the equivalent of eliminating the dis
tinction made by the legal regimen applicable both to ecclesiastical goods 
as well as those that are not. 

If the statutes did not follow this norm, they could not be approved 
by the competent authority. Therefore they also could not be erected as 
public juridical persons, since approval of the statutes is a prior and a nec
essary assumption to granting juridical personality (c. 117). 

1. Cf. M.G. MORENO ANT6N, La enajenaci6n de bienes eclesiasticos en el ordenamiento 
juridico espaiiol (Salamanca 1987), pp. 23-24. 
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1296 

Bk. V. The Temporal Goods of the Church MANTEC6N 

Si quando bona ecclesiastica sine debitis quidem sollem
nitatibus canonicis alienata fuerint, sed alienatio sit civi
li ter valida, auctoritatis competentis est decernere,  
omnibus mature perpensis, an et qualis actio, personalis 
scilicet vel realis, a quonam et contra quemnam insti
tuenda sit ad Ecclesiae iura vindicanda. 

When alienation has taken place without the prescribed canonical formal
ities, but is valid in civil law, the competent authority must carefully weigh 
all the circumstances and decide whether, and if so what, action is to be 
taken, namely personal or real, by whom and against whom, to vindicate 
the rights of the Church. 

SOURCES: c. 1534 § I 

CROSS REFERENCES: cc. 429 § 1, 1377, 1729 

C OMMENTARY 

Joaquin Mantec6n 

1. Normally civil laws do not take into account the provisions estab
lished in canonical law on the validity of alienation. Therefore, it may hap
pen that alienation, which is invalid for the Church because of failure to 
comply with a requirement of validity, may be perfectly valid for the State. 
Consequently, this places the Church in a delicate situation with regard to 
def ending its patrimony. 

This canon aims to establish criteria or norms for acting that are pru
dent in nature, so that the competent ecclesiastical authority may evaluate 
the suitability of def ending its interests in civil jurisdiction and the more 
practical and appropriate specific means of so doing. 

2. The canon imposes no specific remedy, and therefore any lawful 
remedy could theoretically be used. Logically, before making any such de
cision, the competent authority should be advised by experts in civil law 
who will inform it of the best specific steps to take to vindicate the 
Church's rights. On occasion, canon law can be cited in a civil jurisdiction 
as statutory law, or action can be brought against the responsible person 
to compensate for damages ( c. 1729), etc., without prejudice to the just 
penalty that can be imposed upon the person responsible for an alienation 
carried out without obtaining the prescribed permission under the terms 
of c. 1377. In the final analysis, the canonically invalid action could always 

144 



MANTEC6N Tit. III. Contracts and Especially Alienation c. 1296 

be healed at the root by the competent authority; in many cases this 
would, in fact, be the only viable solution. 1 

3. In the case of a diocesan bishop, the most appropriate bodies to 
evaluate it will be the financial affairs committee, since its members are 
necessarily experts in financial matters and in civil law (c. 492 § 1), and 
the college of consultors, as the most suitable body to evaluate the pasto
ral repercussions of the measures to be taken. 

4. In Spain, during the life of the 1953 Concordat, both positive legis
lation and jurisprudence fully accepted the civil effects of canon law on 
these matters. They considered any transactions that were previously in
valid under canon law to be invalid in civil jurisdiction also. At present, 
the Agreement on Juridical Affairs of January 3, 1979 provides that for or
ders, religious congregations, and institutes of consecrated life, "for the 
purposes of determining the extent and limits of their capacity to act and 
therefore to dispose of their goods, the provisions of canon law shall gov
ern and shall act in this case like statutory law" (art. I, 4). Nothing is said, 
however, about the capacity of other ecclesiastical entities to dispose, 
such as those belonging to the organic and jurisdictional structure of the 
Church (dioceses, parishes, etc.). But the Agreement grants them civil ju
ridical personality insofar as they enjoy canonical personality (art. I, 2). 
According to the fourth paragraph, it is to be understood that juridical per
sonality carries with it the full capacity to act, as reiterated in the first 
Transitional Clause, in reference to religious entities. 

Canonical doctrine holds that by analogy with what is established for 
religious entities, such recognition should be applied to the other cases in 
which public ecclesiastical persons intervene.2 It must be applied at least 
to the persons that make up the Church's hierarchy and whose juridical 
personality-and therefore their capacity to act-is recognized in the 
Agreement,3 as we have seen. Otherwise, it would mean introducing a dis
criminatory criterion between religious entities and the other public enti
ties of the Church. 

In Italy, in the Villa Madama Agreements of February 18,  1984, 
clearer terms were used; they make no distinctions between the different 
types of ecclesiastical entities. The agreements state that in administering 
their goods, ecclesiastical entities-all of them-will be subject to the 
controls provided under canon law. For acquiring goods, however, com
mon law is applied (art. 7,5°). 

1. Cf. V. DE PAOLIS, "De bonis Ecclesiae temporalibus in novo Codice luris Canonici," in 
Periodica 73 (1984), p. 147. 

2. Cf. M. L6PEZ ALARc6N, "Eficacia civil de la licencia para la enajenaci6n de bienes 
eclesiasticos," in Ius Canonicum 29 (1989), p. 318. 

3. Cf. D. LLAMAZARES, Derecho eclesidstico del Estado (Madrid 1989), pp. 715-716. 
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1297 Conferentiae Episcoporum est, attentis locorum adiunc
tis, normas statuere de bonis Ecclesiae locandis, praeser
tim de licentia a competenti auctoritate ecclesiastica 
obtinenda. 

It is the duty of the bishops' conference, taking into account the local cir
cumstances, to determine norms about the leasing of ecclesiastical goods, 
especially about permission to be obtained from the competent ecclesias
tical authority. 

SOURCES: c. 1541 

CROSS REFERENCES: cc. 1290-1296 

C OMMENTARY 

Joaquin Mantec6n 

1. A lease is a contract by which, in exchange for compensation
usually monetary in nature-one of the contracting parties is obligated to 
provide the other with the use and enjoyment of something. In civil law, 
leases for things, work, or services are usually differentiated. The type of 
lease directly concerned in this canon is a lease of things that may be mov
able or immovable, and immovable things may be rural or urban. Although 
CJC/1917 established many precise conditions required for carrying out 
the leasing of ecclesiastical goods (cf. c. 1541), in the present case it was 
preferred to remit the norms for this matter to the bishops' conference. 

2. In the process of reforming the Code, at one time it appeared that 
there would be direct canonization of civil laws in the matter of leases. 
Thus c. 42 of the Schema of 1977 provided that "in locatione bonorum ser
ventur leg es civil es." Later, however, it was pref erred to include said re
mission in the more general remission of contracts ("quoad locationem 
quoque valet norma generalis can. 44, scilicet de remissione contractuum 
ad ius civile").1 In the end, however, it was decided that the bishop would 
decide on the establishment of the norms, "attentis locorum adiunctis." 

3. The canon distinguishes between norms on leases properly speak
ing, and norms pertaining to the permission to be granted by the compe
tent ecclesiastical authority. The bishops' conference should pay 
particular attention to the norms on permission, and not idly, since 
permission is an effective medium of control to avoid any negative 

1. Comm. 12 (1980), p. 427. 
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repercussion of leasing on the necessary patrimonial stability of juridical 
persons. This is especially true if permission is required "ad valorem." 

4. In Spain in its first general Decree on supplementary norms to the 
CIC, the bishop's conference (November 26, 1983) provided that "leasing 
rural and urban ecclesiastical goods, included in c. 1297, was equivalent to 
alienation with regard to the requirements for granting permission" 
(art. 14.3). Therefore, for leasing ecclesiastical goods, the prescription in 
the Code on alienation of ecclesiastical goods will have to be followed. 
This is the case, particularly with regard to granting permission as an es
sential requisite for validity in cases so established ( cc. 638, 1291 and 
1292). In addition, by virtue of general canonization as provided in c. 1290, 
specific Spanish legislation on the matter would also apply, i.e., the Law 
on Urban Leasing and the Law on Rural Leasing. 

Concerning leases, the criteria of the CIC on the value of the goods 
that require prior permission for alienation to be valid (cc. 1291-1292), the 
value to be considered is the value of the goods to be leased and not the 
amount for which they will be leased. 
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Bk. V. The Temporal Goods of the Church MANTEC6N 

Nisi res sit minimi momenti, bona ecclesiastica propriis 
administratoribus eorumve propinquis usque ad quartum 
consanguinitatis vel affinitatis gradum non sunt ven
denda aut locanda sine speciali competentis auctoritatis 
licentia scripto data. 

Unless they are of little value, ecclesiastical goods are not to be sold or 
leased to the administrators themselves or to their relatives up to the 
fourth degree of consanguinity or affinity, without the special written per
mission of the competent authority. 

SOURCES: c. 1540 

CROSS REFERENCES: cc. 108-109 

C OMMENTARY 

Joaquin Mantec6n 

This canon is inherited from CJC/1917 and has a long-established tra
dition in canonical legislation (see c. 1540, CJC/1917). Practically the only 
variation introduced is that granting permission is attributed not to the or
dinary of the place but more generically to the competent ecclesiastical 
authority. 

As it will most usually happen in these cases, if the sale is of goods 
that do not belong to the stable patrimony of the juridical person and the 
goods have a lower value than the minimum set by the bishops' confer
ence, it will be the nature of the juridical person that determines which au
thority should grant permission: the religious superior (if the goods 
belong to a religious institutio), the bishop (if it is a person from a dio
cese or subject to the bishop) or the person indicated in the statutes (if 
the juridical person is not diocesan). 

Determining the value of the thing the administrators want to buy or 
lease for themselves, or sell or lease to their relatives, is understood to be 
the duty of the administrators themselves, who may determine the value 
from the inventory indicated in c. 1283, 2°. This inventory must list the de
scription and value of the goods belonging to the juridical person. If the 
goods are not inventoried, however, the value may be determined accord
ing to the administrator's prudent estimate. 

In addition, it must be considered that the value of the things in
cluded in this title is not exclusively a monetary value, but may occasion
ally be of a different nature (for example, ex-votos, mentioned in c. 1292 
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§ 2 ,  which even though they may be of little value, require permission 
from the Holy See to be alienated. It is understood that when in doubt it 
will be the competent authority that settles the matter by granting or not 
granting permission. 

The canon specifically mentions only "selling" or "leasing"; other ac
tions are therefore excluded, such as those mentioned in c. 1295. Although 
they do not properly consist of alienation ( or leasing), these actions would 
result in worsening the juridical person's financial condition. 

Special permission is to be understood to mean permission granted 
"ad casum"; therefore, this case does not include generic permission (that 
is, for a specific but undetermined case) or general permission. Since it is 
not explicitly required for the validity of the sale or lease, it is understood 
that the permission given would affect only its lawfulness (cf. c. 10). 

To determine the degrees of consanguinity or relationship, the rules 
established in cc. 108 and 109 will be followed. Because there is no dis
tinction between the direct line and a collateral line, it is understood that 
the degrees mentioned refer to both lines. Therefore, in addition to the 
persons in the direct line, this includes also brothers and sisters, uncles 
and aunts, nieces and nephews, first cousins, and the equivalent in-laws 
(brothers-and sisters-in-law, uncles and aunts, nieces and nephews, and 
cousins )-all fall under the prohibition. 
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Bk. V. The Temporal Goods . . .  VAZQUEZ GARCIA-PENUELA 

TITULUS IV 
De piis voluntatibus in genere et de 

piis fundationibus 

TITLE IV 
Pious Dispositions in General and 

Pious Foundations 

§ 1 .  Qui ex iure naturae et canonico libere valet de suis 
bonis statuere, potest ad causas pias, sive per actum 
inter vivos sive per actum mortis causa, bona relin
quere. 

§ 2. In dispositionibus mortis causa in bonum Ecclesiae 
serventur, si fieri possit, sollemnitates iuris civilis; 
quae si omissae fuerint, heredes moneri debent de 
obligatione, qua tenentur, adimplendi testatoris vo
luntatem. 

§ 1. Those who by natural law and by canon law can freely dispose of 
their goods may leave them to pious causes either by an act inter 
vivos or by an act mortis causa. 

§ 2. In dispositions mortis causa in favour of the Church, the formalities 
of the civil law are as far as possible to be observed. If these formali
ties have been omitted, the heirs must be advised of their obligation 
to fulfil the intention of the testator. 

SOURCES: § 1 :  c. 1513 § l; SCCouncil Resol., 23 apr. 1927 (AAS 20 
[1928] 362-364) 
§ 2 :  c. 1513 § 2; CodCom Resp., 17 feb. 1930 

CROSS REFERENCES: cc. 98, 1290 
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C OMME NTARY 

Jose Maria Vazquez Garcia-Pefiuela 

1. The capacity to dispose of any or all of a person's patrimony for 
pious causes is determined by natural law and canon law insofar as canon 
law explicitly expresses any of the contents of natural law. 

According to Fuenmayor, two consequences arise from that precept. 
First of all, "Provisions valid under secular law have no effect under eccle
siastical law if they are contrary to a lack of capacity or to any prohibition 
against dispositions in canon law or natural law." Second, "Dispositions to 
pious causes made by anyone without capacity, or ineffective merely due 
to civil prohibition, shall be valid if they are covered under natural law or 
canon law. 1" It is usually deemed that under natural law anyone with the 
use of reason may dispose of his goods. However, it is doubtful that a 
minor with the use of reason may, on his own account, without the inter
vention of his parents or guardians, dispose of his goods since that is an 
act that appears to assume special discretion of judgment. From that point 
of view, it may be considered that the limits with regard to age indicated in 
civil laws for active testamenti jactio are an explicit expression of natural 
law. Therefore, in the absence of a specific canonical prescription on the 
matter, these limits should be respected. In Spain, "the capacity to make a 
will established in art. 663 of the Civil Code is also effective in canon law 
for those subject thereto. "2 On the other hand, the limitations on passive 
testamenti factio found in art. 752 of the Spanish Civil Code have no ca
nonical relevance ("Testamentary dispositions made by the testator during 
his final illness in favor of the priest who confesses him or the priest's rel
atives to the fourth degree or the priest's church, chapter, community or 
institute shall have no effect") and their validity is doubtful under Spanish 
law due to their discriminatory character. 3 

With regard to the canonical norms on the capacity to dispose of 
one's goods to pious causes, consideration must be given to the limitation 
for the religious that may derive from the superior's permission, as in § 2 
of c. 668, and from voluntary or forced renunciation of one's goods prior 
to perpetual profession, also in that canon. 

With regard to non-Catholics, there is nothing to prevent their donat
ing or leaving their goods to pious causes, but, in that case, the relevant 

1. A. DE FUENMAYOR, "Problemas que plantean los canones 1.499 § 1 y 1.513 desde el 
punto de vista civil," in Revista Espanola de Derecho can6nico 6 (1950), p. 423. 

2. M. L6PEZ ALARC6N, "Legados pios," in Nueva Enciclopedia Juridica, XIV (Barcelona 
1986), p. 871. 

3. Cf. L. TERRADAS SOLER, La llamada prohibici6n de confesores (Madrid 1948); S. DfAz 
ALABART, "Artfculo 752,"  in Comentarios al C6digo civil y compilaciones forales, X-1 ,  
pp. 109-136. 
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element for the disposition to be considered pious is the juridical inten
tion, as stated in the external legal system, rather than the moral or inter
nal intention. 4 

Finally, with regard to testators, nothing prevents them from also 
acting as such juridical persons, either ecclesiastical or civil, provided, 
naturally, they do it through their lawful systems. 

As to the object of the act of disposition, the expression suis bonis 
should not be taken in the sense that one cannot make legacies of goods 
belonging to others.5 In addition, and if applicable, the special norms 
should be followed that refer to the alienation of sacred and precious 
things in titles I and III of this book. 

2. In a study on c. 1513 CJC/1917 (the wording of which is similar to 
the current canon and therefore its value is retained), Fuenmayor's opin
ion is that § 2 contains a canonizing norm of limited scope, 6 since the in
terpolation of si Jieri possit makes the prescription on the observance of 
civil formalities not absolutely obligatory, but precisely insofar as possi
ble. They cannot be observed, for example, if there are persecutory regi
mens in which fiduciary figures or interpository mechanisms are required. 
That will not be the most frequent case, but in practice, omission will be 
due to lack of knowledge or accident. 

Historically, however, one of the numerous privileges of pious 
causes was the validity of testaments in their favor, even though they 
lacked the formalities required under civil law. Specifically, a testament 
was deemed sufficient if it was given before two witnesses. 7 At present, 
for a testament without form, rather than making it valid under canon law, 
the legislator mandates that the heirs be advised of their obligation to ful
fill the intention of the testator. This mandate is understood as being di
rected to the ordinary, who is the eminent executor of pious intentions 
and logically, just as in the actual execution, may act through third parties. 
Evidently, a suit cannot be brought under civil law for this obligation, 
which is more than juridical; ecclesiastical authorities may only appeal to 
the conscience of the heirs and successors. Because book VI does not in
dicate any type of crime under which unwillingness on the part of the 
heirs could be included, the possibility of forcing fulfillment of last wishes 

4. Cf. I. VISSER, "De solemnitatibus piarum voluntatum in lure Canonico," in Apollinaris 
20 ( 1947), pp. 63ff. Cf. also: J.M. SETIEN, "La intencionalidad en las causas pias,"  in 
Scriptorium Victoriense 2 (1955) ,  pp. 280-3 10; W. ONCLIN, "De donationibus aut 
largitionibus ad causas pias a non catholicis factis, "  in Analecta Gregoriana, 69 (1955), 
pp. 191-200; P. HurzrNG, "De donatione ad causam piam facta a non baptizato," in Periodica 
43 (1954), pp. 287-304; and L. BENDER, "Donatio ad causam piam facta a infideli, "  in 
Ephemerides Juris Canonici 11 (1955), pp. 439-478. 

5. M. LOPEZ ALARCON, "Legados pios," cit., p. 873. 
6. A. DE FUENMAYOR, "Problemas . . .  ," cit., p. 423. 
7. Cf. E. FERNANDEZ REGATILLO, "Problemas que plantea el canon 1513," in Revista 

Espanola de Derecho can6nico 6 (1950), pp. 181-183. 
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by threatening to impose penalties is precluded by virtue of the principle 
of legality. 

3. The imperative wording of the precept implies that the admonition 
is not given at the discretion of the ecclesiastical authority but should be 
made in any case even if it is not expected to be effective or will be poorly 
received. Since there are no indications in that regard, the manner of giv
ing the admonition will be in the way that the ecclesiastical authority 
deems most appropriate, including in writing. According to some authors, 
based on the responses of the Sacred Apostolic Penitentiary, there is no 
difficulty with proceeding to a settlement with the heirs. 8 A different ques
tion is whether the heirs have in fact delivered the goods to the pious 
cause or ecclesiastical authority. Referring to the situation in Spain, ac
cording to Fuenmayor, if the heirs believe that the goods which at the time 
had been spontaneously delivered were given wrongly, and if because of 
that, they try to recover them, then it would be appropriate to apply the 
exception, based on art. 1901 of the Civil Code, that delivery was made for 
a just cause. 9 

In addition, although there is no express provision in the Code, the 
statement is clear that extra-legal dispositions mortis causa in favor of 
pious causes-that is, dispositions that harm the rights of the legal heirs
may be reduced in accordance with civil law, for it is understood that attri
bution of that part of the inheritance is a specific point of natural law. 10 

4. Finally, although the canon makes no reference to civil formalities 
in dispositions inter vivas, the omission must not be understood to mean 
that the formalities should not be observed, but rather that the legislator 
perhaps understood that their absence, different from testamentary for
malities, is easier to remedy. 

8. Cf. I. VISSER, "De solemnitatibus . . .  ," cit., p. 121; and E .  FERNANDEZ REGATILLO, 
"Problemas que plantea el canon 1513 . . .  , "  cit., p. 283. 

9. A. DE FUENMAYOR, "Problemas . . .  ," cit., p. 424. 
10. Cf. J.J. RUBIO RODRIGUEZ, "El 'favor iuris' de las causas pias ante la intangibilidad de la 

legitima en el Derecho comun e hispano," in Apollinaris 62 (1989), pp. 81-84. 
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1300 
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Voluntates fidelium facultates suas in pias causas donan
tium vel relinquentium, sive per actum inter vivos sive 
per actum mortis causa, legitime acceptatae, diligentis
sime impleantur etiam circa modum administrationis et 
erogationis bonorum, firmo praescripto can. 1301, § 3. 

The intentions of the faithful who give or leave goods to pious causes, 
whether by an act inter vivas or by an act mortis causa, once lawfully ac
cepted, are to be most carefully observed, even in the manner of the ad
ministration and the expending of the goods, without prejudice to the 
provisions of Can. 1301 § 3. 

SOURCES: c. 1514 

CROSS REFERENCES: cc. 1284, 1310 

C OMMENTARY 

Jose Maria Vazquez Garcia-Peiiuela 

1. Although present in other passages in this title, it is in c. 1300 that 
we see the principle enshrined whereby the intentions of the testator are 
the law of pious causes. Nevertheless, the principle cannot be understood 
to be absolute, as the final section of the precept makes manifest when it 
refers to the impossibility of prohibiting the ordinary's intervention in exe
cuting pious causes. 

The adverb diligentissime points to the legislator's interest in mak
ing this principle clear, for the reason that there is no doubt that the obser
vance of the principle is an obligation of strict justice, even though current 
canon law regulation does not equate pious intentions, after acceptance, 
with a synallagmatic contract as did the old c. 1545. 

2. In its wording, c. 1300 is very similar to c. 1514 of CJC/1917, other 
than the presence in c. 1300 of the interpolation legitime acceptatae, 
which was no doubt included as a technical improvement. According to 
Barroso de Oliveira, 1 the CJC/1917 legislator took the words for the canon 
from an Instruction by the SCPF in the year 1807 which said, "First and 
foremost natural and divine law demand, civil and canonical laws regu
late, and in conclusion the Sacred Council of Trent earnestly and fre
quently recommends that the wills of those faithful who leave or give their 

1. A. BARROSO DE OLIVEIRA, Vontades pias (Estudo hist6rico-can6nico) (Vila Real 1959), 
p. 89. 
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goods to pious causes be most diligently fulfilled and that the money they 
produce be spent for those uses, in the manner and under the specific con
ditions for which they were intended by the donor and not diverted to oth
ers, even if they should seem better and more useful; were one to act 
otherwise, one would be defrauding the wills of the very faithful. This 
would entail great damage for the Church should the faithful withdraw 
such pious donations. "2 

3. The donor's will influences not only the determination of which 
goods are to be segregated from the patrimony and for what purposes 
they should be used, but also the manner in which they should be adminis
tered and invested. Administrators must take any instructions, if any, into 
account; furthermore, it is so prescribed in c. 1284 § 2, 3°. In many cases 
the founder's instructions pertaining to investing the endowment will de
pend upon the nature of the goods. If it is cash, he may indicate that it be 
invested in certain instruments, including giving the specific name of a 
commercial or financial company; or he may do the reverse and prohibit 
that it be invested in certain instruments. If the endowment consists of a 
functioning company, he may include clauses such as that it may not be 
sold, or that the employees' jobs are to be retained, etc. But the precept 
should be interpreted according to the principle rebus sic stantibus; for 
that reason, as Lopez Alarcon points out , if with a change in circum
stances, "it is determined that the method of administering and investing 
is harmful to the foundation and its purposes, and that it might ruin the 
foundation, the ordinary should correct the performance of the mandates 
so as to maintain the principle of conserving the foundation to fulfill the 
purposes intended by the founder. "3 

2. Collectanea SCPF, I, no. 689: cit. ibid. , p. 90. 
3. M. L6PEZ ALARC6N, commentary on c. 1300, in Pamplona Com. 
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§ 1.  Ordinarius omnium piarum voluntatum tam mortis 
causa quam inter vivos exsecutor est. 

§ 2.  Hoc ex iure Ordinarius vigilare potest ac debet, 
etiam per visitationem, ut piae voluntates implean
tur, eique ceteri exsecutores, perfuncti munere, red
dere rationem tenentur. 

§ 3. Clausulae huic Ordinarii iuri contrariae , ultimis vo
luntatibus adiectae, tamquam non appositae habean
tur. 

§ I. The Ordinary is the executor of all pious dispositions whether made 
mortis causa or inter vivas. 

§ 2. By this right the Ordinary can and must ensure, even by making a vis
itation, that pious dispositions are fulfilled. Other executors are to 
render him an account when they have finished their task. 

§ 3. Any clause contrary to this right of the Ordinary which is added to a 
last will, is to be regarded as non-existent. 

SOURCES: § 1: c. 1515 § 1 
§ 2 :  c. 1515 § 2; CodCom Resp. IV, 25 iul. 1926 (AAS 18 [1926] 
393) 
§ 3 :  C. 1515 § 3 

CROSS REFERENCES: cc. 134, 395-397, 1287 § 1, 1413,2° 

C OMMENTARY 

Jose Maria Vazquez Garcia-Peiiuela 

1. Maldonado accurately deemed that canon regulation of pious 
causes is based on two fundamental principles: respect for the intention 
of the testator (consecrated in the preceding canon) and the ordinary's 
vigilance over execution of the pious intentions 1 referred to in c. 1301. 

2. Although § 1 also places the figure of executor with dispositions 
inter vivas, it historically arose in testamentary succession. The executor 
was executor of the testament. His origins are far from clear; it is not 
known for certain if they are Germanic or if there was some precedent 
in Roman law. There are even authors who say that the testamentary 

1. J. MALDONADO AND FERNANDEZ DEL TORCO, "Las causas pias ante el Derecho civil," in 
Revista Espanola de Derecho can6nico 6 (1950), p. 457. 
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executor is clearly a medieval creation. 2 What is certain is that the figure 
of executor was described along with decretalist doctrine. 3 The executor's 
function consisted in ensuring that the intention of the testator was fol
lowed; in the 12th and 13th centuries specifically, the executor was "basi
cally the liquidator of the succession. All of the testator's goods, all his 
assets, all his debts, and not just those that are juridically demandable, but 
also debts of conscience, pass through his hands: he must pay the debts 
and legacies and receive monies owed. Among the legacies, paying out 
those that are ad pias causas continues to be the primordial function of 
the executor ( ... ). The executor continues to be the eleemosinarius, 
charged with distributing alms to the churches and the poor. "4 

Starting in the 13th century, absent the testamentary designation of 
an executor, the bishop was charged with its execution. With respect to 
goods left for pious causes, Gregory IX ordered5 the bishops to be the ex
ecutors of those testaments, and required them to fulfill their obligation 
even if the deceased prohibited a bishop from intervening. 6 The bishop 
thus became the legal executor of testaments for pious causes with the 
function of substituting where there was no testamentary executor or, if 
there were an executor or executors, with the function of inspector. This 
innate and eminent role as executor was confirmed by the Tridentine 
Council (sess. XXII, ch. VIII and IX, de reformatione). 

At the present time, the canonical legislator attributes the role of ex
ecutor of pious causes not to the bishop but to the ordinary ( cf. c. 134). 
The ordinary who is to execute the pious disposition will be the one with 
jurisdiction over the ecclesiastical entity benefiting from the act of dispo
sition, regardless of the testator's place of death or the place where the 
goods being donated or willed are located. If the pious disposition bene
fits no existing entity, but instead consists precisely in giving life to a new 
one, the ordinary who will have jurisdiction over the new entity will be the 
executor. 

3. Just as the bishop was in precodical law, the ordinary continues to 
be the eminent executor; that means that in addition to him, or rather 
under him, there will be the executor or executors named by the testator, 
referred to in § 2 as ceteri exsecutores. These other executors should not 
be considered only in the strict sense; that is, the heirs themselves may be 
considered to be executors of the pious disposition and so too, if named in 
the testament, may the testamentary executors. They are assigned by 

2. Cf. A. NUNEZ IGLESIAS, El testamento por comisario (Madrid 1991), p. 67. 
3. Cf. P. FEDELE, "Esecutore testamentario (Premessa storica)," in Enciclopedia del 

Diritto (Milan 1966), XV, p. 383. 
4. A. NUNEZ IGLESIAS, El testamento por comisario, cit., p. 74. 
5. X III, 26, 3. 
6. Cf. A. BARROSO DE OLIVEIRA, Vontades pias (Estudo hist6rico-can6nico) (Vila Real 

1959), p. 99. 
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art. 902 of the Spanish Civil Code a broad role as overseers of the execu
tion of all provisions in the testament. 

4. Because the executor is named based on the confidence he enjoys 
with the testator, doctrine says that execution may not be delegated to any 
other person. But with reasonable cause the executor may refuse the 
charge. In any case, the duty carries no remuneration unless the testator 
has otherwise indicated. 

5. The Code sets no term for executing the pious disposition. The ex
ecutor should therefore perform his function within the period of time 
stipulated by the testator. If there is no time set in the testament for execu
tion, it appears reasonable to accept the period of one year set in the Civil 
Code for civil testamentary executors. However, if the execution of a 
pious disposition does not consist of the usual and most frequent type, 
that is, the delivery of a simple legacy, but instead involves major compli
cations, the ordinary may extend the testamentary period and the legal pe
riod of time. A pious disposition may occasionally consist of establishing 
an autonomous pious foundation, in which case "the executor must fulfill 
the testator 's prescription as contained in the founding charter until the 
institute is established and being governed under its own organs, all under 
the oversight of the ordinary."7 At other times, the disposition will consist 
in constituting a non-autonomous pious foundation; then the executor or 
executors will have to take appropriate action so that the juridical person 
to which the foundation should be adscribed may accept it , according to 
the will of the pious testator.8 

6. Through his position as eminent or innate executor, the ordinary 
has the duty of urging execution of the pious disposition. Specifically, he 
should name an executor in case of the death of or refusal by the testa
mentary executor or executors. He should also name one if the testator 
has omitted to do so. He should also remove the executor or executors 
who , after being warned, persevere in negligence and fail to fulfill their 
function. The Code, however, contains no precept such as the provision in 
c. 2348 of CIC/1917 that , with regard to anyone in charge of a legacy or a 
donation to pious causes who was negligent in performing his duty, in
cluded the possibility of obligating him through censure. Therefore, ab
sent any specific type of penalty, the principle of legality postulates that 
the threat of penalties is not a recourse. Nothing, however, precludes 
bringing action under civil jurisdiction (these actions are normally against 
the heirs) that would lead to fulfillment of the testator's dispositions on 
pious causes. 

7. M. L6PEZ ALARC6N, "Legados pios," in Nueva Enciclopedia Juridica, XN (Barcelona 
1986), p. 875. 

8. Ibid. 
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7. In addition to the powers over the execution proper of a pious dis
position that are mentioned above, § 2 expresses the ordinary's right and 
duty to oversee the fulfillment of pious dispositions, that is, after execu
tion. 

Vigilance will take place in cases where the fulfillment of a pious dis
position is embodied in a foundation. With respect to the foundation, au
tonomous or not, visitation is prescribed to oversee fulfillment. This visit 
is different in basis and purpose from the visit in c. 396, but it may be per
formed simultaneously in the case of the bishop and, similarly, may be del
egated. The visitation right is also extended to the so-called lay ( or 
profane) pious causes to oversee the performance of pious charges. 9 

8. The duty to render accounts to the ordinary as provided in § 2 is 
also a consequence of the ordinary's position as eminent executor. There 
shall be a single rendering of accounts if the pious disposition is of the 
kind that may be completed in a single act (for example, delivering an 
amount of money for a scholarship for a seminary). But if it consists of 
anything lasting (successive deliveries from fruits or income), accounts 
should be rendered annually. 

9. The testator may not relieve the executors of this duty to render 
accounts, nor impede the ordinary's right to visit, for § 3, prescribing that 
they are to be regarded as non-existent, precludes such clauses from hav
ing any effect. The basis of this norm lies in the fact that a private disposi
tion cannot weaken a provision of public law.10 There is special difficulty 
with the case in which the testator makes the effectiveness of the pious 
disposition itself depend upon the clause of non-intromission by the ordi
nary. There are various doctrinal opinions, 1 1 but the apparently better
founded ones maintain, as does Garcia Berberena, that "if the originator ... 
links his consent to the validity of an unacceptable added clause that is 
contrary to the ordinary's rights, the action would be null and void by rea
son of the irremediable defect of consent. "12 

There is no reference in § 3 to the presence of this type of clause in 
pious dispositions inter vivos; so perhaps the final paragraph of c. 1302 
§ 1 could be applied analogically; that is, the executor should not accept a 
charge that, if carried out, would give rise to a lay pious cause. 

9. T. GARCIA BARBERENA, "Las fuentes de derecho privado del patrimonio eclesiastico," in 
Revista Espanola de Derecho can6nico 6 (1950), p. l l0. 

10. Cf. A. BARROSO DE OLIVEIRA, Vontades pias, cit., p. l l4. 
11. Ibid., p. 100. 
12. T. GARCIA BARBERENA, "Las fuentes de derecho privado del patrimonio eclesiastico," 

cit., p. l l0. 

159 



c. 1302 

1302 

Bk. V. The Temporal Goods . . .  V A.zQUEZ GARCIA-PENUELA 

§ 1 . Qui bona ad pias causas sive per actum inter vivos 
sive ex testamento fiduciarie accepit, debet de sua 
fiducia Ordinarium certiorem reddere , eique omnia 
istiusmodi bona mobilia vel immobilia cum oneribus 
adiunctis indicare;  quod si donator id expresse et 
omnino prohibuerit , fiduciam ne acceptet. 

§ 2. Ordinarius debet exigere ut bona fiduciaria in tuto 
collocentur, itemque vigilare pro exsecutione piae 
voluntatis ad normam can. 1301.  

§ 3 . Bonis fiduciariis alicui sodali instituti religiosi aut 
societatis vitae apostolicae commissis , si quidem 
bona sint attributa loco seu dioecesi eorumve incolis 
aut piis causis iuvandis , Ordinarius, de quo in §§  1 et 
2 , est loci Ordinarius; secus est Superior maior in 
instituto clericali iuris pontificii et in clericalibus 
societatibus vitae apostolicae iuris pontificii , aut 
Ordinarius eiusdem sodalis proprius in aliis institu
tis religiosis. 

§ 1. Anyone who receives goods in trust for pious causes, whether by an 
act inter vivas or by last will, must inform the Ordinary about the 
trust, as well as about the goods in question, both movable and im
movable, and about any obligations attached to them. If the donor 
has expressly and totally forbidden this , the trust is not to be ac
cepted. 

§ 2. The Ordinary must demand that goods left in trust be safely pre
served and, in accordance with Can. 1301, he must ensure that the 
pious disposition is executed. 

§ 3. When goods given in trust to a member of a religious institute or soci
ety of apostolic life, are destined for a particular place or diocese or 
their inhabitants, or for pious causes, the Ordinary mentioned in §§ 1 
and 2 is the local Ordinary. Otherwise, when the person is a member 
of a pontifical clerical institute or of a pontifical clerical society of ap
ostolic life, it is the major Superior; when of other religious institutes, 
it is the member's proper Ordinary. 

SOURCES: c. 1516 § 1 

CROSS REFERENCES : c. 1299 
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C OMME NTARY ------

Jose Maria Vazquez Garcia-Pefiuela 

1. Canon 1302 is a specification of the preceding canon for pious dis
positions in the form of fiduciary transactions; by virtue of his position as 
eminent and innate executor of all pious causes, the ordinary must be in
formed of any goods left in trust for these causes and should oversee the 
execution of them. The canonical legislator took interpository transac
tions into consideration because in some civil legislation, there are hin
drances or obstacles ( on many occasions deriving from the Enlightenment 
and an outdated mortmain view of pious causes) to the acquisition of 
goods by Church entities. 

2. It is not accurate to reserve the content of this canon solely to 
trusts; rather, apart from transactions inter vivas (in particular, dona
tions), in which there is a confidential charge, other types fall within its 
scope, such as "inheritances and legacies involving confidence, trust sub
stitutions, English trusts and any other combinations that, based on the 
confidence of the testator in the other person, might be established for 
pious causes."1 

The literal sense of § 1 refers to fiduciary agreements derived from 
acts inter vivas, not to those made generically mortis causa, but to such 
agreements acquired by testament. However, in practice, fiduciary agree
ments ab intestato are possible if the testator makes a confidential charge 
to the legitimate heir; and it does not appear that the legislator intended to 
exclude the possibility of pious dispositions through fiduciary agreements 
ab intestato. Just because they are not included, it cannot be deduced 
that they are prohibited. 

3. The element that defines a fiduciary pious disposition is the pres
ence of a confidential charge that a settlor (trustor) makes to a person 
(the trustee) to designate the goods that have been transmitted to him to 
pious causes. Thus the trustee is situated in juridical traffic as the title
holder of the goods, but this title is limited by the personal obligation en
tered into with the trustor. That means that the trustee acquires the goods 
not for himself, but for a third party. Thus a more correct translation of the 
verb accipio in § 1 might be "receive," which is its more proper meaning, 
rather than "acquire." 

Even so, the trustee is the actual titleholder of the goods (not the ap
parent or simulated titleholder) until he transmits them to fulfill his 
charge. In actual fact, says Fuenmayor, "If a trustee transmits the goods to 

1. M. L6PEZ ALARC6N, "Legados pios," in Nueva Enciclopedia Juridica, XN (Barcelona 
1986), p. 868. 
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a third party, the transmission cannot be challenged; the trustor is left only 
with a personal action to force the trustee to indemnify him for failure to 
fulfill the personal obligation that is the content of the internal relation
ship. "2 Real ownership of the goods is what differentiates a trustee from 
an executor, who is never the titleholder. Furthermore, a trust always car
ries with it the power to administer the goods. In this regard, De Echever
ria points out that a charge to do something very specific, such as a simple 
delivery of an object, would not be considered fiduciary and therefore 
there would be no need to inform the ordinary. 3 

4. To a certain degree, CJC/1917 differs from earlier law in that it re
fers to the persons who may act as trustees. 4 Lopez Alarcon notes that the 
Decretal Tua nobis5 contained no restriction whatsoever with respect to 
laymen being trustees.6 And immediately before the CJC/1917, there also 
were no doubts about the matter. It was so expressed in the SCCouncil in 
a response on August 7, 19097 : "omnes, sive sacerdotes sive laicos, quo
rum fidei concredita sunt legata ad pias causas, teneri de hoc quam
primum certiorem reddere episcopum, qui ius habet vigilandi super 
administrationem et cosulendi securitati eorumdem legato rum." However, 
c. 1516 provided for only the clergy and the religious as possible trustees. 
In the present c. 1302, on the other hand, there is no such limitation. 
Therefore anyone with sufficient business capacity may act as trustee, not 
excluding juridical persons, both ecclesiastical and civil. 

5. In § 1 the trustee is given the duty to inform the ordinary of the 
confidential charge received. Nothing is said about the manner or time in 
which it should be done. With respect to the manner, it appears that there 
is nothing to prevent an oral report. However, the written form is more 
consistent with the prescription to render an account of all goods, mov
able and immovable, and if applicable, of the encumbrances thereon; it is 
nothing other than an inventory. With respect to a time limit, the text of 
the Code sets no deadline; but it must be taken into account that c. 1300 
mandates that pious dispositions be fulfilled diligentissime, which im
plies that the legislator is imposing the duty of promptness for anything 
pertaining to the matter. It follows that in keeping with the spirit of both 
canons, it can be said that the ordinary should be informed as soon as pos
sible. 

2. A. DE FUENMAYOR, "Problemas que plantean los ca.nones 1.499 § 1 y 1.513 desde el 
punto de vista civil," in Revista Espanola de Derecho can6nico 6 (1950), p. 438. 

3. Cf. L. DE ECHEVERRIA, "Fundaciones piadosas," in El Derecho patrimonial can6nico en 
Espana (Salamanca 1985), p. 108. 

4. Cf. A. BARROSO DE OLIVEIRA, Vontades pias (Estudo hist6rico-can6nico) (Vila Real 
1959), p. 126. 

5. X III, 26, 17. 
6. M. L6PEZ ALARC6N, "Legados pios," cit., p. 869. 
7. AAS 1 (1909), p. 766. 
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Contrary to the clauses that relate to the ordinary's right to oversee 
in executing pious dispositions, clauses that are to be regarded as non
existent (see commentary for c .  1 300) , and clauses contrary to the 
trustee's duty to inform about the trust received and to render account of 
the goods and his charges, if put in place by the trustor, have the effect, in 
accordance with § 1, that the trustee should not accept the trust. In prac
tice, if the trust was made in an act inter vivas, considering the good of 
the Church, it will be normal to try to convince the testator to withdraw 
the prohibition; but if he does not do so, it must not be accepted. It may 
happen in either a trust inter vivas or a trust martis causa that the 
trustee,  for whatever reason (for example ignorance or inadvertence), 
does in fact accept it. In that case, considering the provisions in c. 6, the 
acceptance is valid. This is because the canon does not carry with it an ex
press sanction of the invalidity of the act, as is the case of accepting a 
foundation without the prior written permission of the ordinary in c. 1304, 
which is an analogous assumption. The ignorance of the ordinary's inter
vening function determines, by the wish of the legislator, that the act is 
null and void. 

6. The right and duty to oversee that c .  1301 attributes to the ordi
nary in the execution of pious dispositions is extended by § 2 to pious dis
positions contained in a trust. Like executors, a trustee must render 
account of his actions. The requirement that the delivered goods be safely 
placed must be understood with respect to movable goods. Placement 
must be understood as not only custody of valuables such as jewels or 
works of art in a suitable place, but also "the conversion of money into 
other productive goods, not only immovables, but also movables, such as 
stocks and bonds of an industrial company or government obligations. "8 
Changing the placement logically requires the intervention of the ordinary. 

7. Finally, § 3 contains certain criteria on the distribution of compe
tences among the ordinaries in relation to testamentary trusts. The gen
eral principal to be drawn from this is that the empowered ordinary is not 
the trustee's ordinary but the ordinary with jurisdiction over the pious 
cause benefiting from the trust, or that will benefit if the trust contains a 
charge to establish an entity. Paragraph 3 refers only to cases where the 
trustee has a specific subjective juridical status: status as a member of an 
institute of consecrated life. That status that will not preclude his having 
to give an account of the trust to the local ordinary and not to the ordinary 
of his institute if the purpose of the trust is to benefit the diocese, its in
habitants or entities. Consistent with that, although the trustee may be a 
layperson or a secular cleric, if the fiduciary pious disposition is desig
nated to an institute of consecrated life, the duty to inform should refer to 
the superiors of the institute. 

8. A. BARROSO DE OLIVEIRA, Vontades pias, cit., p. 128. 
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8. Generally, civil legislation of a state looks with a certain suspicion 
upon trust transactions. In Spanish civil law, the admissibility of trust 
transactions inter vivas, as pointed out by Fuenmayor, who studied the 
matter in detail, causes no problem. "Doctrine and case law both accept 
the validity of fiduciary transactions inter vivas provided, naturally, that 
they involve no fraudulent evasion of laws, and this is not seen in disposi
tions for pious causes. "9 

More problematical are fiduciary dispositions martis causa in the 
light of certain precepts in civil codes. The Spanish Civil Code evidently 
prohibits the possibility of a trust made to an heir or legatee; art. 785, § 4, 
prohibits a disposition "the purpose of which is to leave a person all or 
part of the inheritance to be applied or invested according to private in
structions the testator may have communicated to that person." One au
thor maintained that a canonical trust is not affected by the limitations 
that prohibit certain types of trust because "in reality, this is not a modern
type trust substitution, but a true trust of the Roman type," 10 in which the 
trustee would act more as an executor than as a true titleholder. Accord
ing to Fuenmayor, however, this is not a direct consequence of the tran
scribed precept, but rather is due to the effect of different general norms 
in the Spanish system of succession (arts. 670, 672 and 687): "All the fea
tures of testamentary trusts are invalid under civil law due to the element 
of confidentiality that is always involved in them or to the post mortem 
mandate they sometimes contain."1 1 

The only loophole to be found in the Spanish Civil Code, where 
trusts for pious causes might fit, is in art. 671: "The testator may commend 
to a third party the distribution of sums that he is leaving generally to cer
tain groups of people, such as relatives, parents, charitable establish
ments, and also the choice of persons or establishments to whom the 
sums are to be applied." Nevertheless, from a practical point of view, in 
the light of the broad recognition of the juridical personality of ecclesiasti
cal entities and their capacity to acquire goods found in the current Span
ish system of concordats, the concept of the testamentary trust to leave 
goods to pious causes is not advisable due to the problems that may arise 
in the civil jurisdiction. 

9. A. DE FUENMAYOR, "Problemas . . .  ," cit., p. 439. 
10. J. MALDONADO AND FERNANDEZ DEL TORCO, "Las causas pias ante el Derecho civil," in 

Revista Espanola de Derecho can6nico 6 (1950), p. 462. 
11. A. DE FUENMAYOR, "Problemas . . .  ," cit., p. 441. 
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1303 § 1. Nomine piarum fundationum in iure veniunt: 
1 ° piae fundationes autonomae, scilicet universita

tes rerum ad fines de quibus in can. 114, § 2 desti
natae et a competenti auctoritate ecclesiastica in 
personam iuridicam erectae; 

2° piae fundationes non autonomae, scilicet bona 
temporalia alicui personae iuridicae publicae 
quoquo modo data cum onere in diuturnum tem
pus, iure particulari determinandum, ex reditibus 
annuis Missas celebrandi aliasque praefinitas 
functiones ecclesiasticas peragendi, aut fines de 
quibus in can. 114, § 2 aliter persequendi. 

§ 2. Bona piae fundationis non autonomae, si concredita 
fuerint personae iuridicae Episcopo dioecesano su
biectae, expleto tempore, ad institutum de quo in 
can. 1274, § 1, destinari debent, nisi alia fuerit fun
datoris voluntas expresse manifestata; secus ipsi 
personae iuridicae cedunt. 

§ 1. In law the term pious foundation comprises: 
1 ° autonomous pious foundations, that is, aggregates of things des

tined for the purposes described in Can. 114 § 2, and established 
as juridical persons by the competent ecclesiastical authority; 

2° non-autonomous pious foundations, that is, temporal goods given 
in any way to a public juridical person and carrying with them a 
long-term obligation, such period to be determined by particular 
law. The obligation is for the juridical person, from the annual in
come, to celebrate Masses, or to perform other determined eccle
siastical functions, or in some other way to fulfil the purposes 
mentioned in Can. 114 § 2. 

§ 2. If the goods of a non-autonomous pious foundation are entrusted to a 
juridical person subject to the diocesan bishop, they are, on the ex
piry of the time, to be sent to the fund mentioned in Can. 1274 § 1, un
less some other intention was expressly manifested by the donor. 
Otherwise, the goods fall to the juridical person itself. 

SOURCES: § 1 :  c. 1544 § 1 

CROSS REFERENCES: cc. 114-123, 1257 
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C OMMENTARY 

Jose Maria Vazquez Garcia-Penuela 

1. Introduction 

In spite of the undeniable contribution of canonical knowledge to 
the preparation and decanting of the juridical figure of the foundation, in 
the Code there is no general and systematic regulation of foundations. 
There are, of course, many fewer norms on foundations than norms di
rected towards ordering associations. They are distributed among various 
canons in book I and, above all and principally, in c. 1303, that we are now 
commenting on, and the canons that follow it in this title. 

In canon law, foundations are the archetypal pious causes and they 
have taken on, as they still do, a greater importance. The idea of dedicat
ing goods to a pious or charitable purpose is fully realized in foundations. 
In addition, the permanent or lasting designation of a patrimony to a pur
pose is the nucleus that shapes the canonical foundation more that the 
fact that the patrimony acquires juridical personality because, in fact, all 
foundations do not require being invested with juridical personality. How
ever, in current regulation that is where the fundamental distinction in the 
matter lies. Canon 1303 distinguishes foundations with personality, which 
it calls autonomous, and those without personality, which it calls non
autonomous. This is one of the principal novelties introduced by the legis
lator in relation to the discipline of the CJC/1917, in which the pious 
foundation (that is likened to a synallagmatic contract of the do ut facias 
type) never became a juridical person (see introduction to title IV). 

From a general point of view, foundations arise in juridical law, con
sidered in its dynamic sense, by a an act of intention on the part of a sub
ject of the law who, of his own free will, separates out a part of his 
patrimony so that, with these goods and according to the way he deter
mines, purposes that he also determines may be accomplished. There are, 
then, three elements essential to a foundation. First, an aggregate of 
goods. Without them, the term foundation cannot be properly used, al
though the fact they are essential should not lead one to think, by a pro
cess of reduction (in the same way that any group of persons does not 
constitute an association), that a foundation is merely a universitas re
rum. The reason is that the goods must have a certain purpose-they 
must be "finalized." That is, by the intention of the founder, they are in the 
service of or the instrument for achieving an objective, which is the sec
ond element of a foundation. The third is the way in which the goods are 
disposed of (invested, managed, administered, etc.) so that the purpose 
may actually be achieved instrumentally through them. Said in other 
words, the third element consists of organization. 
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In canon law the third element varies substantially depending on 
whether the pious foundation is autonomous or non-autonomous. If it is 
autonomous, the founder himself establishes the organization, normally in 
the foundational act of the will. That is always the case because the orga
nization is established ex novo and is supported by the device of juri
dically personifying the foundation. In the case of non-autonomous 
foundations, on the other hand, the foundation utilizes the organization of 
a pre-existing juridical person to achieve the purposes established by the 
founder. 

In contrast to a number of civil regulations, an important character
istic of canon law on foundations is the need in either type of foundation 
for intervention by an authority before such a foundation can come into 
existence. As will be explained later, autonomous pious foundations will 
exist only if erected by authority. With regard to non-autonomous pious 
foundations, intervention by authority takes the form of the prior permis
sion for acceptance of the foundation by the juridical person designated to 
receive the goods; without permission, acceptance is null and void. There
fore, following the general capacity of the faithful, contained in c. 1299, to 
leave their own goods to pious causes, there is no unconditional subjec
tive right of foundation by which juridical life may be given to any entity 
(with or without personality and based on patrimony) by simply determin
ing autonomy of intention. But, as has been said, intervention by ecclesi
astical authority is a condition sine qua non because of its constitutive 
nature. 

This intervention consists of control exercised basically over two as
pects: the possibility and the ecclesiasticality of the foundation. The au
thority should verify that it will be possible for the foundation to achieve 
the objectives proposed by the founder with the patrimonial endowment 
he has made. And control of ecclesiasticality occurs upon examining 
whether the objective or objectives proposed are consistent with the 
Church's mission. More concretely, it must be determined if they fit into 
the general purposes that the legislator, in view of the mission, assigns to 
ecclesiastical juridical persons in c. 114. 

Although it is present in one form or another in civil codes under Na
poleonic influence, such as the Spanish Civil Code, there is no require
ment in the Code that foundations have general-interest purposes, a 
requirement that is one way to prevent the impossibility of binding goods 
exclusively in favor of certain persons. 1 For that reason, keeping to the 
purposes of c. 114, naturally, there is nothing to prevent a foundation from 
having its purpose benefit certain persons, such as the faithful of a spe
cific area or the members of a religious institute. 

1 . Cf. F. DE CASTRO AND BRAVO, "La pretendida validez de las fundaciones familiares," in 
Anuario de Derecho civil 6 (1953), pp. 623-651. 
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2. Autonomous pious foundations 

a) Constitution 

V A.zQUEZ GARCIA-PENUELA 

A foundation may be given life by any person with sufficient capacity 
to act so as to dispose of his/her goods gratuitously (see commentary on 
c. 1299). Physical persons and juridical persons may both be founders. Ec
clesiastical (public or private) entities and civil ones may all be founders 
of juridical persons. Physical persons may act as individuals (which is the 
most common) or as a group. If as a group, the foundation must be by an 
act inter vivas, given the very personal nature of making a will. 

The act of founding basically consists of a declaration of intention 
that is non-receptitious in nature and by which a patrimony is adscribed to 
achieve certain ends. Civil law doctrine discusses whether in the origin of 
the foundation there are one or more juridical acts, since some authors 
distinguish at least between the foundational act proper and the patrimo
nial endowment. However, it appears more correct to speak of a single but 
complex act2 since the original allocation of goods is consubstantial with 
the idea of foundation. With greater reason, this idea should be maintained 
in canon law, which does not provide for the possibility of a successive 
foundation, inasmuch as self-sufficiency of the patrimony is necessary for 
erection, and therefore, for the acquisition of juridical personality. 

The declaration of intention originating a foundation may be made 
by an act inter vivas or by an act mortis causa. In the first form, the foun
dational intention, so to speak, if it is valid, is dissociated from the person 
issuing it and becomes irrevocable, but in the second case it remains la
tent in the subject's sphere of juridical action for he may revoke it up until 
the time of his death. 

A foundational patrimony "may be composed of goods and rights of 
any kind. However, considering that the finality of the patrimony is that it 
is permanently bound to obtaining certain pious ends, the greater part of 
the goods must not be consumed but remain and produce fruits or in
come. Goods designated directly to foundational purposes (building, li
braries, etc.) and goods invested 'prudently and usefully in benefit of the 
foundation' ( c. 1305) that is, goods that produce income serving those pur
poses and denominated fruitful goods, are all to be considered as endow
ment goods. "3 

In addition to indicating which goods are to be segregated from the 
patrimony proper to endow the foundation and the purposes to which it is 
directed, a declaration of foundational intention should also include the 
kind of organization that it is desired to give to the designated patrimony. 

2. Cf. I. NART, "La Fundaci6n," in Revista de Derecho privado 35 (1951), p. 495. 
3. J. TRASERRA CUNILLERA, Las Fundaciones Pias Aut6nomas (Barcelona 1985), pp. 27 

and 28. 
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Normally this organization will be embodied in the foundation's statutes, 
which constitute the immediate norm that gives it legal form. On occasion 
it may happen that the founder gives no more than generic indications 
about his intention with regard to the form in which the foundation should 
be organized. There is nothing to prevent another person or other persons 
from giving concrete form to the intention (for example, the executor or 
the actual heirs), who may be charged with drawing up the statutes. 

At the time of regulating the principal aspects of the life of the foun
dation, logically the statutes must take into account and follow the imper
ative prescriptions of public law on the matter, for example, laws 
pertaining to intervention by ecclesiastical authority. 

In addition to this title, dedicated to pious dispositions, the Code es
tablishes a control over the legality of statutes in c. 1 1  7 when it requires 
they be approved prior to attaining juridical personality. This requisite ap
plies to associations and foundations. Approval is an administrative act 
that should totally respect the foundational intention. For example, it may 
not, for opportune reasons, introduce modification into its norms, but 
must, if applicable, indicate which statutory norms are illegal and in what 
way. 

But the fundamental intervention of the ecclesiastical authority oc
curs with an act different from the act of approval, although in practice, 
they may be simultaneous. This is the act of erection by which the desig
nated and organized patrimony acquires juridical personality. The act of 
erection is constitutive in nature; without it, it is impossible to acquire ju
ridical personality. However, it cannot be maintained that erection gives 
juridical life to something that was completely non-existent. As soon as 
foundational intention is declared, an autonomous juridical entity exists 
(that, for example takes for itself the fruits and income from its goods). As 
Condorelli maintains, what happens is that it specifically does not enjoy 
ecclesiasticality until it is erected. 4 

In accordance with § 1 ,  erection is a duty of "the competent ecclesi
astical authority. " According to Traserra, "general and episcopal vicars 
also, insofar as they hold ordinary executive power (c. 134 § 1), and in
cluding those who have obtained delegation of ordinary executive power 
(c. 137),"5 should be included in this expression, although he believes that 
for practical reasons it would have better to reserve the matter for the di
ocesan bishop. 

Erection must be granted or denied by a decree that according to 
c. 57 should be issued within three months of reception by the authority of 
the petition to erect the foundation. This administrative resolution should 

4. M. CONDORELLI, Destinazione di patrimoni e soggettivita giuridica nel Diritto 
canonico. Contributo allo studio degli enti non personificati (Milan 1964), p. 152. 

5. J. TRASERRA CUNILLERA, Las Fundaciones Pias Aut6nomas, cit., p. 40. 
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be justified, especially if the petition is denied. There are certain reasons 
prescribed in § 3 of c. 114 that justify denying erection (lack of usefulness 
of the purpose being pursued and insufficiency of means). Outside of 
these, denial of erection may not be based on any other reasons. Logically, 
at the time of evaluating whether there are reasons for erection or denial, 
the authority enjoys discretionary power. 

Under the terms of cc. 1732-1739, a hierarchical recourse must be 
sought against a decree of denial of erection as a juridical person. If denial 
was ordered by a diocesan bishop, recourse must be sought before the 
competent dicastery, which is the Congregation for the Clergy. If the set
tlement is negative, a contentious-administrative suit may be brought. 

Although Molano stated that in the present Code the term erection is 
reserved exclusively for public juridical persons, 6 in c. 1303 the term erec
tae does not mean that all pious foundations are born as public persons. 
Rather, the opposite should be considered the norm. The distinction be
tween public and private foundations depends, in the final analysis, upon 
the will of the ecclesiastical authority incorporated into the decree of 
erection. The decree must evaluate not only whether the ends should be 
written directly in the ends directly pursuable with special interest by the 
hierarchy (such as, for example, allocating resources for the formation of 
seminarians), but whether the very organization of the foundation is, so to 
speak, susceptible of being integrated into the institutional fabric of the 
Church. 

In the patrimonial area, the most import consequence to be derived 
from the fact that a foundation is erected as a public person is that, under 
c. 1257, its goods have ecclesiastical status. Therefore the primary norm 
for governing it will not be the statutes, but the precepts in titles I-III. In 
the light of this fundamental difference, it should be held that the founder 
may express his intention in the foundational instrument that the founda
tion should remain a private person. 

b) Governance 

The basic norm regulating the life of the foundation is its statutes 
which, as already said, should respect the norms of ius cogens. Among the 
required content of the statutes, 7 there is the one pertaining to the person 
or persons whose function it is to direct the life of the foundation so it 
may achieve the ends for which it was constituted and who are called pa
trons. The founder should designate the patrons or indicate the way in 
which they should be designated. The statutes should provide for their re
appointment and the manner in which they should make decisions when 
there is more than one patron. In the absence of such a provision, the 
norms on the formation of intention for colleges in c. 119 shall apply. 

6. Cf. E. MOLANO, commentary on c. 1 14, in Pamplona Com. 
7. Cf. J. TRASERRA CUNILLERA, Las Fundaciones Pias Aut6nomas, cit., pp. 46 ff. 
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There is nothing to prevent the patron or board of patrons from consisting 
of an already existing corporation (for example, a cathedral chapter). 
"Note, however, that entrusting governance to a corporation does not as
sume that the foundation in not autonomous; the foundation is autono
mous and perpetual, but lacks its own governing organs and governance is 
entrusted to the corporation. "8 

The board of patrons represents the foundation both in procedures 
and otherwise. Its principal mission is to manage the foundational patri
mony so that through it the foundation's purposes may be achieved. De
pending on whether the foundation is a person of public or private nature, 
management shall be more or less carried out by the ecclesiastical author
ity. The ordinary should oversee compliance with the pious dispositions 
and may do so by visits, including to private foundations. In a visit, for the 
function of oversight to be really effective, he may ask to be shown the 
foundation's account books to verify the degree to which the endowment 
income is effectively allotted to its purposes. However, unless so provided 
in the statutes, there is no obligation to render annual account books with 
regard to private foundations. On the other hand, public foundations, in 
addition to what the statutes may contain, should keep to the norms of the 
Code on administration and alienation of ecclesiastical goods. Some au
thors extend the need for permission from the ordinary for the valid alien
ation of goods to private foundations.9 But considering § 2 of c. 1257, 
because they are not ecclesiastical, the goods of private foundations may 
be alienated without said permission. 

c) Extinction 

Nothing is said in c. 1303 about the extinction of autonomous pious 
foundations. They must be governed by the content of c. 120, which pre
sents the causes for extinction of juridical persons in general after stating 
the principle that every juridical person is perpetual by nature. This is es
pecially applicable to the foundations that precisely come into juridical 
life with that note of perpetuity, because with their constitution the aim is 
to pursue a purpose that is considered to be unattainable in the lifetime of 
an individual. The concrete consequence of the characteristic of perpetu
ity is not so much, logically, that foundations are inextinguishable, but 
that their duration cannot be subject to a limitation in the statutes. 

For the extinguishing juridical persons, there are in c. 120 what 
could be called formal reasons which always lead to an act of suppression 
by the authority ( except for inactivity for more than one hundred years, 
which automatically generates extinction). The same recourses may be 

8. L. DE ECHEVERRIA, "Fundaciones piadosas," in El Derecho patrimonial can6nico en 
Espana (Salamanca 1985), p. 113. 

9. Cf. J. TRASERRA CUNILLERA, Las Fundaciones Pias Aut6nomas, cit., pp. 68 ff. 
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used against an act of suppression as against a decree denying erection of 
the foundation. 

But from a material point of view, the reasons for the extinction of 
an autonomous pious foundation are those that make it impossible to 
achieve the ends that are the foundation's raison d'etre. To summarize, 
these reasons are: a) that the purposes have already been fulfilled, that is, 
the foundation is extinguished because it has fulfilled its objectives; 
b) that the purposes become pointless due to a change in circumstances 
brought about with the passage of time; and c) as most frequently occurs, 
that the foundation is inactive due to destruction or loss of value of the en
dowed goods. 

Some authors deem that if foundational activity becomes harmful to 
ecclesial life, the authority may suppress it, 10 occasionally on the basis of 
analogy with § 1 of c. 326.11 Without entering into a discussion of this pos
sibility and taking into account that such harm will be imputable less to 
the universitas rerum considered in itself and more to the persons who 
govern it, since he who can do the most can do the least, it seems that the 
most adequate measure would be the removal of the patrons. 

Finally, the goods of the extinct foundation should be designated in 
accordance with c. 123, that provides that in the case of private founda
tions, the planned designation should be taken care of by statute. If there 
is no provision of this sort, it would be more in accord with the principle 
of respect for the founder's will to designate them to those public or pri
vate institutions whose purposes are closest to the those of the extin
guished foundation. 

3. Non-autonomous pious foundations 

Certain fundamental aspects of the second type of foundation are 
regulated in § 1,2°. Foundations of this type are usually called fiduciaries 
in the doctrine, but current regulation should give up this name in favor of 
the legal and more correct name of non-autonomous foundations. With 
this expression the legislator has meant to show that the foundation's 
goods are not erected in a juridical person. In any case the patrimony does 
not totally lose its autonomy12 since it is designated en bloc to a purpose. 
It is therefore not merged with the patrimony of the juridical person who 
endows it with organization. Perhaps it would have been better to call 
them non-personified foundations. 

10. Ibid., p. 74. 
11.  L. DE ECHEVERRIA, "Fundaciones piadosas," cit., p. 1 14. 
12. M. CONDORELLI, Destinazione di patrimoni . . .  , cit., passim. 
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A non-autonomous pious foundation consists of a set of temporal 
goods (they may be movable or immovable) given to an ecclesiastical pub
lic juridical person and validly accepted, with their charges, by that per
son (see commentary on c. 1304). The expression quoquo modo in the 
canon appears to be there to express the idea that the goods may be given 
by a transaction inter vivos or by an act mortis causa. 

The literal meaning of the text makes a division between the non-au
tonomous foundations that are established with a worship charge (that is 
actually their proper purpose), such as celebrating Masses and certain 
other ecclesiastical functions, and non-autonomous foundations that may 
have any other purpose among those listed in c. 114 § 2. According to a lit
eral interpretation of the precept, the only difference separating them lies 
in the fact that with respect to non-autonomous foundations involved in 
worship, which includes traditional memorial and anniversary Masses, it 
is said that the charges will be paid for from the annual income. However, 
this does not appear to authorize a public juridical person upon which a 
foundation of other purposes depends to liquidate foundation capital in 
whole or in part to pay the expenses of or achieve the foundation's pur
poses. 

The act of foundational disposition does not necessarily consist only 
in the act of disposing of the goods but, although it is not possible to speak 
properly of the statutes, it may be extended to the method by which the 
purposes are to be fulfilled, a question that should be evaluated prior to 
acceptance. 

Doctrine has shown that there is an important difference from the 
CJC/1917 regulation in that non-autonomous foundations may no longer 
be constituted in perpetuity, but their duration will be for a long period of 
time. The commentators on the CJC/1917 did not reach a common posi
tion over what would be the minimum period of time for a pious founda
tion to have the character of diuturnity. 13 The universal legislator remitted 
the setting of the time period to particular law. 

The General Decree of the CBS on "certain special questions in fi
nancial matters, "  approved by the XLI Plenary Assembly1 4  and in force 
since August 25, 1985, establishes in art. V that "Current c. 1303 § 2 may be 
applied to non-autonomous foundations that have been in existence for 
more than fifty years and that have been constituted according to the 
norms of CJC/1917." From that it may be deduced that a term of fifty years 
is a reasonable maximum duration. It is another question how far this pro
vision is respectful of foundations that were created under CJC/1917 and 
that have undeniably acquired rights in perpetuity. 15 The contents of § 3 

13. Cf. F. AZNAR GIL, La administraci6n de los bienes temporales de la Iglesia. 
Legislaci6n universal y particular espaiiola (Salamanca 1984), pp. 148-149. 

14. BOCEE 6 (1985), pp. 66-69. 
15. Cf. A. LAURO, "La Congregazione per il Clero," in La Curia Romana nella Cost. Ap. 

"Pastor Bonus" (Vatican City 1990), p. 340. 
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are provisions on the destination of goods after the foundation has en
dured for a long period of time. It should be interpreted in the sense that 
also in this case the will of the founder should prevail, regardless of the 
type of juridical person to which the foundation is adscribed. Therefore, if 
an intention is expressed with regard to the destination of the goods, then 
it must be followed. In the absence of such an expression, the CIC distin
guishes between whether the juridical person to whom the goods were 
given is subject to the diocesan bishop or not. If so, the goods must be 
designated to the institute for support of the clergy. If not, they become a 
part of the patrimony of the juridical person upon whom the foundation 
depended. 

This precept, if carefully observed, would cause the current situation 
where without the required details, positions that make non-autonomous 
pious foundations similar to donations or legacies sub modo cannot be ad
mitted. This is true to the extent that it might very well happen that a pub
lic juridical person to whom the goods were given, if the testator so 
disposes or if he is subject to the diocesan bishop, never succeeds in tak
ing ownership of the goods. It is perhaps for that reason, among others, 
that the legislator omits the reference contained in the old c. 1544 that 
after acceptance a pious foundation acquires the nature of a synallagmatic 
contract of the type do ut facias. 

4. Civil recognition of pious foundations 

The Agreement between the government of Spain and the Holy See 
on Juridical Affairs of January 3,1979, regulates recognition of the civil ju
ridical personality of ecclesiastical foundations ( understood to mean the 
autonomous foundations, although that codical distinction did not exist 
when the agreement was drawn up). This agreement distinguishes be
tween: a) foundations that already had recognized civil personality and 
full power to operate; b) others that at that time, although erected, did not 
enjoy civil personality; and c) those that might be erected in the future. 

Regarding the first type, the First Temporary Provision says that 
"They should be entered in the appropriate State Register as soon as pos
sible" and adds that "After three years from the time this Agreement be
comes effective in Spain, they may confirm their juridical personality only 
by certification of said registration, without prejudice to being able to reg
ister at any time." From this it can be inferred that foundations that enjoy 
civil personality will continue to have it without interruption and that in
scription in the register is not constitutive, but only ad probationem. 

With regard to the second type, paragraph 4 of art. I of the Agree
ment establishes that "They may acquire civil juridical personality subject 
to the provisions of the law of the country, through inscription in the ap
propriate register by virtue of the authentic document in which are 
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recorded the erection, purposes, identifying data, representative organs, 
functioning governing organization and the powers of said organs." 

The expression "subject to the provisions of the law of the country" 
should be understood with qualifications. In any case, special legislation 
and not the ordinary law applicable to all foundations will be applicable to 
ecclesiastical foundations. 16 

In addition, art. V of the Agreement is applicable to ecclesiastical 
foundations that are beneficial by nature or for welfare. Said article estab
lishes that "they shall be governed by their statutory norms and shall enjoy 
the same rights and benefits as entities classified as for private benefit." 

The entity ref erred to by the Agreement is the Register of Religious 
Entities, dependent upon the Ministry of Justice,  the organization and 
functioning of which was regulated by Royal Decree 142/81 of January 9th. 
Inscription in the Registry of religious foundations of the Catholic Church 
was regulated by Royal Decree 589/1984 of February 8th. To register 
therein, the following documents must be submitted: a certification of reli
gious purposes issued or authorized by the Secretary of the bishops con
ference and the deed of foundation in which are included the decree of 
erection and other data, rather extensive, required by said administrative 
provision. 

16. J. FORNES, "La personalidad civil de los entes de las confesiones," in Diritti, persona e 
vita sociale. Scritti in memoria di Orio Giacchi (Milan 1984), p. 297. 
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§ 1.  Ut fundatio a persona iuridica valide acceptari pos
sit, requiritur licentia Ordinarii in scriptis data; qui 
earn ne praebeat, antequam legitime compererit per
sonam iuridicam tum novo oneri suscipiendo, tum 
iam susceptis satisfacere posse; maximeque caveat 
ut reditus omnino respondeant oneribus adiunctis, 
secundum cuiusque loci vel regionis morem. 

§ 2. Ulteriores condiciones ad constitutionem et accepta
tionem fundationum quod attinet, iure particulari 
definiantur. 

§ 1. For the valid acceptance of a pious foundation by a juridical person, 
the written permission of the Ordinary is required. He is not to give 
this permission until he has lawfully established that the juridical per
son can satisfy not only the new obligations to be undertaken, but 
also any already undertaken. The Ordinary is to take special care that 
the revenue fully corresponds to the obligations laid down, taking 
into account the customs of the region or place. 

§ 2. Other conditions for the establishment or acceptance of a pious foun
dation are to be determined by particular law. 

SOURCES: § 1: c. 1546 
§ 2: C. 1545 

CROSS REFERENCES: c. 114 § 3 

C OMMENTARY 

Jose Maria Vazquez Garcia-Pefiuela 

1. The first paragraph of this canon refers to non-autonomous foun
dations, which are the foundations that need the procedure of acceptance. 
Without the acceptance of the juridical person (in this case the canon 
does not add the qualifier of public, but it should be so), the foundation is 
not constituted. That means, the mere will of the testator is not sufficient 
for establishing a non-autonomous pious foundation. Acceptance is of the 
foundation itself and taken as a whole, not only of the goods. A more or 
less onerous donation or legacy is not acceptable, because in theory it will 
not be the case that in every foundation after its time has run, the public 
juridical person to which it is adscribed will take over the goods that have 
been left (see commentary on c. 1303). 
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The Code says nothing about the time and manner in which accep
tance shall take place. With respect to time, the general duty of diligence 
must be respected, as impressed by the legislator on the matter of fulfill
ing pious dispositions; therefore, acceptance must take place as soon as 
possible and without delay. With regard to the manner, the words suggest 
an interpretation analogous with c. 1306. 

The juridical person is not obligated to accept the foundation even if 
it is qualified to do so, because it may happen that the purposes to which 
the founder wished to dedicate the goods may not be consistent with the 
purposes of the juridical person. Now, since there is at least the expecta
tion of the Church acquiring the goods intended for the foundation, it is 
reasonable to think that a non-autonomous foundation should not be re
jected without consulting the ordinary about it, since such a rejection 
could result in harming the ecclesiastical patrimony. 

It is, however, expressly provided that the ordinary intervene if the 
juridical person is willing to accept the foundation. Specifically, permis
sion is required before acceptance. Contrary to what happened under the 
Pio-Benedictine regulation, where nothing was said, and therefore doc
trine and jurisprudence agreed that it was required only for the sake of 
legality, 1 now permission for acceptance is required ad validitatem. Per
mission should be denied if it is not clear, in the light of the obligations al
ready held by the juridical person, that it can adequately fulfill the new 
obligations that the foundation involves, taking into account local or re
gional customs. However, if the income is insufficient, there is nothing to 
prevent the ordinary from first proceeding to reduce the obligations ac
cording to cc. 1308-1310, and then granting permission. 

Permission should be requested in writing by the representatives of 
the juridical person to whom it is wished to adscribe the non-autonomous 
foundation. In the request, all goods shall be inventoried, listing the in
come they will presumably produce, and all encumbrances shall be men
tioned, the obligations derived from foundations that were previously 
accepted and, if applicable, when they will cease. Permission shall be is
sued in writing and the reasons at least briefly explained. This is an admin
istrative act that is authorizing in nature. There is therefore hierarchical 
recourse available, after which contentious-administrative litigation may 
be pursued. 

It may happen in some non-autonomous foundations that there is 
some aspect relating to the obligations that the founder did not specify. 
Such a determination after the act of disposition but necessarily previous 
to acceptance falls to the ordinary by virtue of his position as inherent ex
ecutor of all pious dispositions ( c. 1301 ) .  Thus, if the founder should leave 
money or goods for celebrating Masses without specifying how many or 

1. Cf. R. NAZ, "Fondations pieuses," in Dictionnaire de droit canonique, V, col. 866. 
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how often, this detail should be specified by the ordinary. Similarly, if it is 
the will of the founder to apply the goods to more than one destination 
(for example, for celebrating masses and for welfare or beneficent activi
ties) and the proportion has not been specified, the decision also falls to 
the ordinary. 2 

If the income is sufficient to cover the obligations but the public ju
ridical person cannot accept the non-autonomous foundation due to the 
obligations already encumbering it, it makes a difference whether the dis
position of goods is inter vivas or mortis causa. In the first case, the 
founder may either give them to another institution or revoke the gift. In 
the second, c. 1309 on the transfer of obligations will be applied. 

2. When § 2 remits the determination of more specific conditions on 
the constitution and acceptance of foundations to particular law, it is also 
referring to autonomous pious foundations. In the norms given by the 
CBS, except for the provision in arts. 10 and 13 of the II0 General Decree 
on supplementary norms to the new CIC, 3 stating that the diocesan fund 
for support of clergy is to be constituted as a public autonomous pious 
foundation, there is no norm on the constitution or acceptance of founda
tions. 

2. Cf. G. VROMANT, De bonis ecclesiae temporalibus (Paris 1953), p. 303. 
3. BOCEE 6 (1985), pp. 59-65. 
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1305 Pecunia et bona mobilia, dotationis nomine assignata, 
statim in loco tuto ab Ordinario approbando deponantur 
eum in finem, ut eadem pecunia vel bonorum mobilium 
pretium custodiantur et quam primum caute et utiliter 
secundum prudens eiusdem Ordinarii iudicium, auditis et 
iis quorum interest et proprio a rebus oeconomicis consi
lio, collocentur in commodum eiusdem fundationis cum 
expressa et individua mentione oneris. 

Money and movable goods which are assigned as an endowment are im
mediately to be put in a safe place approved by the Ordinary, so that the 
money or the value of the movable goods is safeguarded; as soon as possi
ble, they are to be carefully and profitably invested for the good of the 
foundation, with an express and individual mention of the obligation un
dertaken, in accordance with the prudent judgement of the Ordinary when 
he has consulted those concerned and his own finance committee. 

SOURCES: c. 1547 

CROSS REFERENCES: cc. 1283 § 2,6°, 1300 

C OMME NTARY ------

Jose Maria Vazquez Garcia-Peiiuela 

1. The raison d 'etre of the precept lies in the need to protect the na
scent foundation from the very beginning and to safeguard adequately its 
patrimony. The canon distinguishes two phases with respect to the action 
to be taken about the goods: one immediately, or depositing of the goods 
and the other thereafter, or placement of the goods. Both refer to the mon
ies or movable goods of the endowment, which is logical given how easy it 
is to lose or misplace it. 

a) Movable goods and money must be deposited in a safe place. It 
may be assumed that the deposit may be made even before acceptance in 
the case of non-autonomous pious foundations if the juridical person des
ignated by the founder has taken temporary legal possession (for exam
ple, after voluntary delivery by the heirs). Contrary to c. 1547 of CJC/1917, 
which provided that a safe place was to be designated by the ordinary, 
c. 1305 says merely that it must be approved. Therefore it is the public ju
ridical person or the persons designated as patrons, depending on 
whether the foundation is autonomous or not, who should propose a safe 
place. 
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b) The second phase refers to prudent and productive placement, or 
investment, of the money or the price of the movable goods. By mention
ing the price of movable goods the legislator appears to indicate that they 
must be sold. However, as Lopez-Alarcon says, "Sound administration may 
call for movable goods not to be sold immediately or rashly ( except in the 
case of those that are not profitable), such as securities or useful commer
cial goods or others, which produce greater profits than would derive 
from their sale." 1 On the other hand, adds Lopez-Alarcon, "any agricul
tural, commercial or industrial enterprises that might form part of the cap
ital of the foundation, the profits of which have been earmarked by the 
founder for the fulfillment of pious obligations are not considered mov
able goods, and therefore neither the company as such, nor its constitu
tive elements of which it is composed should be sold. On the contrary, it 
should continue in use, even though only by lease or some other profitable 
type of transfer, which does not prevent steps from being taken to en
hance its profitability. "2 

2. General norms cannot be established about which types of invest
ment of endowments are the best. The legislator refrains from doing so be
cause it depends on the ever-changing circumstances of the economy. 
Naturally, there is no longer any type of prescription, such as those in pre
codical law,3 favoring real estate investment. The decision on the type of 
investment falls to the ordinary, but he should take into account the fact 
that in pious dispositions, the foundational intention should be respected 
"even in the manner of the administration and the expending of the goods" 
( c. 1300). Any subsequent modification it is desirable to introduce con
cerning the manner of investing the goods shall also be approved by the 
ordinary. 

3. The canon mandates that the ordinary, before deciding upon the 
investment of the endowment, hear his finance committee and the inter
ested parties. He is not bound by either opinion. The interested parties in 
the investment of the endowment are, as a minimum, the public juridical 
person to whom the non-autonomous foundation is adscribed, the patrons 
if it is an autonomous foundation and the founder himself or his succes
sors. The ordinary may, furthermore, issue general norms concerning such 
aspects as custody of the shares, bonds, certificates of deposit, etc., if the 
investments are in this type of securities,4 or norms concerning the re
quirement of joint action for carrying out certain operations such as the 
withdrawal of bank funds. 

1. M. L6PEZ ALARC6N, commentary on c. 1305, in Pamplona Com. 
2. Ibid. 
3. Cf. A. BARROSO DE OLIVEIRA, Vontades pias (Estudo hist6rico-can6nico) (Vila Real 

1959), p .  156. 
4. Cf. R. NAZ, "Fondations pieuses," in Dictionaire de droit canonique, V, col. 867. 
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4. A prudent and profitable placement of the endowment requires 
adoption of measures leading to preservation of the capital over time. It 
will then be necessary to use a portion of the income to fund the capital. 

In art. 4 of the General Decree of the CBS on certain special financial 
matters, 5 there is a provision on this matter that states the following: "The 
local bishops, c. 1284 § 2,4 ° notwithstanding, may designate to diocesan 
needs any foundation income that exceeds full satisfaction of the founda
tion's obligations and required refunding of capital so that the foundation 
suffers no deterioration." 

There is not, however, in the General Decree any norm with a provi
sion similar to the one in the Conclusions approved by the XXXI Plenary 
Assembly of the Bishops Conference (June 2-7, 1979), in which no. 4 
stated, "The local bishops of Spain may constitute in their dioceses a com
mon fund with the goods from various foundations so as to facilitate their 
administration and obtain greater income, by assigning to each foundation 
the corresponding portion of the common fund. "6 However, without merg
ing the foundations' patrimonies (a possibility that appears not to be in ac
cordance with the obligation imposed by this canon to list individua the 
charges that encumber the goods), there is nothing to prevent managing 
them jointly but with separate books, if possible. 

5. BOCEE 6 (1985), pp. 66-69. 
6. Cf., El Derecho patrimonial can6nico en Espana (Salamanca 1985), p. 414. 
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§ 1.  Fundationes, etiam viva voce factae, scripto consi
gnentur. 

§ 2.  Alterum tabularum exemplar in curiae archivo, alte
rum in archivo personae iuridicae ad quam fundatio 
spectat, tuto asserventu� 

§ 1. All foundations, even if made orally, are to be recorded in writing. 

§ 2. One copy of the document is to be carefully preserved in the curial ar
chive and another copy in the archive of the juridical person to which 
the foundation pertains. 

SOURCES: § 1: c. 1548 § 1 
§ 2: C. 1548 § 2 

CROSS REFERENCES: cc. 117, 1283, 1284 § 2,9° 

CO MMENTARY 

Jose Maria Vazquez Garcia-Penuela 

1. The written form is logically not of the essence in a foundational 
juridical transaction. A foundational intention expressed orally is effective 
provided that it is not defective, and that the goods, purposes and, al
though summarily, organization are specified. This canon recognizes that 
fact and refers to foundations "etiam viva voce factae," suggesting that 
putting it in writing is a subsequent obligation that does not affect its va
lidity. According to Naz, this precept, obviously from the previous codical 
regulation, had two purposes, one probatory and the other "especially to 
establish the consistency of the obligations [the foundation] carries with 
it."1 

2. The obligation to create a written deed for the foundation affects 
both autonomous and non-autonomous foundations. With respect to au
tonomous foundations, the deed should include the statutes of the founda
tion. The requirement that they be in writing is indirectly derived from the 
obligation that they be approved. 

3. Under the law of Spain, for the purposes of civil recognition of an 
autonomous foundation, the contents must be taken into account and 
must be inserted in the deed of the autonomous foundation so that it may 

1. R. NAZ, "Fondations pieuses,"  in Dictionnaire de droit canonique, V, col. 866. 
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be entered in the Register of Religious Entities, as provided in Royal De
cree 589/1984 of 8 February. 

4. In § 2 it is ordered that two copies of the foundation deed be 
placed in safekeeping. One is to be in the archives of the interested juridi
cal person (the foundation itself, if it is autonomous) and the other in the 
curial archives. The curia may be the diocesan one or, if applicable, the 
curia of the major superior of the institute of consecrated life. 
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§ 1.  Servatis praescriptis cann. 1300-1302, et 1287, one
rum ex piis fundationibus incumbentium tabella 
conficiatur, quae in loco patenti exponatur, ne obli
gationes adimplendae in oblivionem cadant. 

§ 2 .  Praeter librum de quo in can. 958, § 1 ,  alter liber re
tineatur et apud parochum vel rectorem servetur, in 
quo singula onera eorumque adimpletio et eleemosy
nae adnotentur 

§ 1. When the provisions of Cann. 1300-1302 and 1287 have been ob
served, a document showing the obligations arising from the pious 
foundations is to be drawn up. This is to be displayed in a conspicu
ous place, so that the obligations to be fulfilled are not forgotten. 

§ 2. Apart from the book mentioned in Can. 958 § 1, another book is to be 
kept by the parish priest or rector, in which each of the obligations, 
their fulfilment and the offering given, is to be recorded. 

SOURCES: § 1: c. 1549 § 2 
§ 2: C. 1549 § 2 

CROSS REFERENCES: cc. 396, 1300-1301 

C OMMENTARY 

Jose Maria Vazquez Garcia-Peiiuela 

1. The content of c. 1549 of CJC/1917 is reproduced in c. 1037 with a 
few small variations. Like its predecessor, it contains some precautions 
which are added to the others in the title, tending to ensure strict fulfill
ment of pious dispositions, specifically, so that fulfillment does not de
cline with the passage of time. 

2. One of the changes from the prior Code's regulation is that the 
new one does not say that the list of obligations needs to exist in all 
churches (in qualibet ecclesia). This expression gave rise to an argument 
over whether it should be understood that the obligation extended only to 
churches proper, or to all moral persons even though they had no church 
and their obligations did not consist of Masses.1 In the current regulation, 
with the expression excluded, it could be considered that the obligation to 

1. Cf. A. BARROSO DE OLIVEIRA, Vontades pias (Estudo hist6rico-can6nico) (Vila Real 
1959), p. 161, note 1 .  
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make a list could also affect autonomous pious foundations. However, 
there are reasons to think the opposite. First, c. 1303, the only one that re
fers directly to autonomous pious foundations, is not among the canons 
mentioned in c. 1307, considered to be consequential to the preceding can
ons. Second, there is a reference to c. 1287, which establishes the duty of 
administrators of ecclesiastical goods to give an account of financial 
transactions. However, the goods of autonomous pious foundations be
longing to private juridical persons, which will be the most common case, 
are not of the same nature. Lastly, the allusion to the parish priest or rec
tor in § 2 appears to favor the interpretation that the requirement to make 
the list of obligations extends only to juridical persons with obligations of 
Masses or other worship services derived from non-autonomous pious 
foundations. 

3. The list should include figure all the obligations that need to be 
fulfilled. Aznar Gil, following Vromant, says that "the amount of money ac
cepted for the foundation, the date of its acceptance and the name of the 
founder should not be written in this list or book; it is sufficient to de
scribe the obligations of the foundations in detail."2 In practice, the man
date to post it in a visible place may be fulfilled by placing the list in the 
sacristy (for example, near the liturgical calendar). 

Drawing up the list of obligations should involve no difficulty if the 
obligation to make a detailed list of them as specified in c. 1305 is met. 
The list should be updated when any of the modifications specified in 
cc. 1308-1310 occur. 

4. In addition to the list of obligations, by mandate of § 2 a book not
ing the fulfillment of the obligations must be kept. As the list specifies 
what the obligations are and their frequency, the book will be a daily 
record of the way in which they are fulfilled. The book shall be shown to 
the ordinary during his visit to verify fulfillment of the pious dispositions 
as provided in c. 1301. The alms referred to in § 2 in fine may be present 
(and their actual delivery should be noted in the book) if, apart from acts 
of worship, acts of charity are indicated in the foundation. 

2. F. AzNAR, La administraci6n de los bienes temporales de la Iglesia. Legislaci6n 
universal y particular espafiola (Salamanca 1984), p. 152. 
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§ 1.  Reductio onerum Missarum, ex iusta tantum et ne
cessaria causa facienda, reservatur Sedi Apostoli
cae, salvis praescriptis quae sequuntur. 

§ 2.  Sibi in tabulis fundationum id expresse caveatur, Or
dinarius ob imminutos reditus onera Missarum redu
cere valet. 

§ 3. Episcopo dioecesano competit potestas reducendi ob 
deminutionem redituum, quamdiu causa perduret, ad 
rationem eleemosynae in dioecesi legitime vigentis, 
Missas legatorum vel quoquo modo fundatas, quae 
sint per se stantia, dummodo nemo sit qui obliga
tione teneatur et utiliter cogi possit ad eleemosynae 
augmentum faciendum. 

§ 4. Eidem competit potestas reducendi onera seu legata 
Missarum gravantia institutum ecclesiasticum, si re
di tus insufficientes evaserint ad finem proprium 
eiusdem instituti congruenter consequendum. 

§ 5. Iisdem potestatibus, de quibus in §§ 3 et 4, gaudet 
supremus Moderator instituti religiosi clericalis 
iuris pontificii. 

§ 1. The reduction of Mass obligations, to be made only for a just and nec
essary reason, is reserved to the Apostolic See, without prejudice to 
the provisions which follow. 

§ 2. If this is expressly provided for in the document of foundation, the 
Ordinary may reduce Mass obligations on the ground of reduced in
come. 

§ 3. In the case of foundation Masses, whether in legacies or howsoever 
founded, which are separately endowed, the diocesan bishop has the 
power, because of the diminution of income and for as long as this 
persists, to reduce the obligations to the level of the offering lawfully 
current in the diocese. He may do this, however, only if there is no 
one who has an obligation to increase the offering and can actually be 
made to do so. 

§ 4. The diocesan bishop has the power to reduce the obligations or lega
cies of Masses which bind an ecclesiastical institute, if the revenue 
has become insufficient to achieve in a fitting manner the proper pur
pose of the institute. 

§ 5. The supreme Moderator of a clerical religious institute of pontifical 
right has the powers given in §§ 3 and 4. 
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SOURCES: § 1: c. 1551 § 1; CodCom Resp. XI, 14 iul. 1922 (AAS 14 
[1922] 529); SCCouncil Resol., 21 maii 1927 (AAS 21 [1929] 
116-119); SCCouncil Deer. Cum haec Sacra, l aug. 1941, 
SC-Council Deer. Cum extraordinaria rerum, 30 iun. 1949 
(AAS 41 [1949] 374); PM I, 11, 12; PCIDSVC Resp. I, 1 iul. 
1971 (AAS 63 [1971] 860); Seer. St. Notif. ,  29 nov. 1971 
(AAS 63 [1971] 841); PAULUS PP. VI, m. p. Firma in tradi
tione, 13 iun. 1974 (AAS 66 [1974] 308-311); Seer. St. Nor
mae, 17 iun. 197 4 

CROSS REFERENCES: cc. 1300, 1310 

C OMME NTARY ------

Jose Maria Vazquez Garcia-Pefiuela 

1. Modification of obligations derived from pious dispositions is reg
ulated in c. 1308 and the following two canons. Canons 1308-1309 refer to 
obligations consisting of the celebration of Masses; the first canon regu
lates their reduction, the second their transfer. Canon 1310 contains 
norms on the modification of obligations other than celebrating Masses. 

2. Generally speaking, regulation of the matter of modifying obliga
tions is what most differs from prior Code discipline through the effect of 
the reforms introduced based on Vatican Council II. Important milestones 
were the Motu proprio that established the powers of diocesan bishops 
with respect to reduction of obligations; the Notificatio of the Seer. St. of 
November 29, 1971, 1 in which everything related to stipends was totally 
and absolutely reserved to the Roman Pontiff so as to end a number of 
abuses and the corruption that was taking place2 ; and finally, the Motu 
proprio Firma in traditione (June 13, 1974),3 on stipends for Masses, 
which ended the provisional situation of absolute reservation created by 
the Notificatio of 1971.4 

3. By reduction is meant the modification of a pious disposition con
sisting of a decrease in the number of obligations but without varying the 
nature of the obligation. This type of modification is an exception to the 

1. AAS 63 (1971), p. 841. 
2. Cf. T. GARCIA BARBERENA, "El motu proprio 'Firma in traditione' sobre estipendios de 

Misas," in Revista Espanola de Derecho can6nico 31 (1975), pp. 89-90. 
3. AAS 66 (1974), pp. 308-311 .  
4. Cf. A.  LAURO, "La congregazione per il clero," in La Curia Romana nella Cost. 

Ap. "Pastor Bonus" (Vatican City 1990), p. 340. 
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principle in c. 1300 on fulfilling pious dispositions, where a just and neces
sary reason is always required. 

4. Included in § 1 is the general norm on competence to proceed to 
the reduction of Mass obligations. It states that the matter is reserved to 
the Apostolic See, although this reservation has the exceptions provided 
in this canon. The dicastery competent to grant the reduction is the CC. In 
its practice, there is stated the principle of conservation of pious disposi
tions, so that Mass obligations will not be declared to be extinguished as 
long as the income is sufficient for the celebration of at least one annual 
Mass. 

5. The first exception (§ 2) to the general reservation in favor of the 
Apostolic See is that the ordinary may proceed to reduce the Mass obliga
tion of a foundation if it is both so provided in the foundation deed and 
necessary because the income has decreased. Now it happens that if the 
second of these circumstances is present, the first is not necessary in a 
case where the ordinary is the diocesan bishop. That is, if the income has 
decreased so as to be insufficient to cover the obligations of all Masses 
originally planned, keeping in mind the current stipend, then even if the 
pious founder has not authorized it, the diocesan bishop may reduce Mass 
obligations. This is understood from a reading of § §  3 and 4 of c. 1308. 

6. Nevertheless, interpretation of these two paragraphs is far from 
simple. The translation, "other foundations of any kind," refers to the obli
gations for Masses that legacies provide or from other foundations that 
are implied as being autonomous. It is certain that Paragraph 3 is an al
most literal transcription of Pastorale Munus 1 1, which came to be em
bedded, so to speak, in a later regulation without taking into account the 
important changes in the regulation. Thus § 3 does not refer to the distinc
tion between autonomous and non-autonomous foundations; it speaks 
only of "an aggregate of goods destined for the fulfillment of the Mass ob
ligation. "5 If the income produced by the goods is not sufficient to cover 
the stipends for the Masses, that is when the number of Masses may be re
duced. However, if there was a special obligation to recapitalize the foun
dation established in the pious disposition, it should be required that the 
person who is obligated allocate new goods before proceeding to a reduc
tion, if it is thought that it will be effective. 

7. From the point of view of how it fits into the system, § 4 is also 
complex. The reason lies in that fact that with some small changes, it 
comes from the same Pastorale Munus 12. This passage referred to Mass 
obligations incumbent upon ecclesiastical institutes. In fact it mentioned 
"beneficia aliave instituta ecclesiastica" institutions that have disap
peared, at least in that form, in current code regulations. The power 

5. F. AzNAR, La administraci6n de las bienes temporales de la Iglesia. Legislaci6n 
universal y particular espaiiola (Salamanca 1984), p. 160. 
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granted the diocesan bishop consists in reducing Mass obligations that en
cumber goods given to an ecclesiastical juridical person so that with the 
income the Masses may be held, but also to provide formally for fulfilling 
the purpose of the juridical person to which the goods were delivered. If 
this purpose is neglected due to lack of financial resources, some of the 
income, after a corresponding reduction, may theoretically be allocated to 
Masses to fulfill the purpose of the juridical person. 
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1309 

Bk. V. The Temporal Goods . . .  VAZQUEZ GARCIA-PENUELA 

Iisdem auctoritatibus, de quibus in can. 1308, potestas 
insuper competit transferendi, congrua de causa, onera 
Missarum in dies, ecclesias vel altaria diversa ab illis, 
quae in fundationibus sunt statuta. 

Where a fitting reason exists, the authorities mentioned in Can. 1308 have 
the power to transfer Mass obligations to days, churches or altars other 
than those determined in the foundation. 

SOURCES: Signatura Decisio, 6 apr. 1920 (AAS 12 [1920] 252-259); 
PAULUS PP. VI, m. p. Firrna in traditione, III, c, 13 iun. 1974 
(AAS 66 [1974] 308-311); Seer. St. Normae, 17 iun. 1974 

CROSS REFERENCES: c. 1284 § 2,4° 

C OMMENTARY 

Jose Maria Vazquez Garcia-Pefiuela 

The canon refers to the transfer of obligations, but as in the previous 
canon, it is limited to obligations consisting of celebrating Masses. The 
power to transfer belongs to the same authorities as in c. 1308. As this 
may refer to either the ordinary or the diocesan bishop, it should be un
derstood that, within the scope of his jurisdiction, any ordinary may trans
fer obligations. 

The only condition established is the presence of a fitting reason, 
that is, that there is a motive that makes the transfer reasonable, such as 
"actual migratory movements of the population, changes in feasts, sched
ules and other similar reasons related to the actual transformation of soci
ety. "1 

The precept, which comes from no. III of the Motu proprio Firrna in 
Traditione, 2 provides for two types of transfer: temporal and local. Local 
transfer may take place within the same church: Masses to be celebrated 
in a certain chapel or altar are celebrated in another. Additionally, it may 
be that the obligations of a church are passed to a different church even 
though it may belong to a different juridical person, but both are under the 

1. T. GARCIA BARBERENA, "El motu proprio 'Firma in traditione' sobre estipendios de 
Misas," in Revista Espanola de Derecho can6nico 31 (1975), p. 98. 

2. AAS 66 (1974), pp. 308-311.  
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jurisdiction of the same ordinary who transfers the obligations. Although 
the canon does not expressly say so, it appears consistent that before pro
ceeding to transfer obligations the ordinary should hear the interested 
parties, principally the founder, if he is living, or the heirs, and representa
tives of the juridical persons upon which the original church and the new 
church to which the obligations are being transferred depend. 
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§ 1.  Fidelium voluntatum pro piis causis reductio, mode
ratio, commutatio, si fundator potestatem hanc Or
dinario expresse concesserit, potest ab eodem fieri 
ex iusta tantum et necessaria causa. 

§ 2.  Si exsecutio onerum impositorum, ob imminutos redi
tus aliamve causam, nulla administratorum culpa, im
possibilis evaserit, Ordinarius, auditis iis quorum 
interest et proprio consilio a rebus oeconomicis atque 
servata, meliore quo fieri potest modo, fundatoris 
voluntate, poterit eadem onera aeque imminuere , 
excepta Missarum reductione, quae praescriptis 
can. 1308 regitur. 

§ 3. In ceteris casibus recurrendum est ad Sedem Apos
tolicam. 

§ 1. The intentions of the faithful for pious causes may be reduced, mod
erated or commuted by the Ordinary, if the founder has expressly 
conceded this power to him, but only for a just and necessary reason. 

§ 2. If it has become impossible to carry out the obligations because of re
duced income, or for any other reason arising without fault on the 
part of the administrators, the Ordinary can diminish these obliga
tions in an equitable manner, with the exception of the reduction of 
Masses, which is governed by the provisions of Can. 1308. He may do 
so only after consulting those concerned and his own finance com
mittee, keeping in the best way possible to the intention of the 
founder. 

§ 3. In all other cases, the Apostolic See is to be approached. 

SOURCES: § 1: c. 1517 § 1; CodCom Resp. IX, 14 iul. 1922 (AAS 14 
[1922 ] 529) 
§ 2: C. 1517 § 2; PM I, 11, 12 

CROSS REFERENCES: c. 1289 

C OMMENTARY 

Jose Maria Vazquez Garcia-Peiiuela 

1. Canon 1310 generally covers all modifications of obligations flow
ing from pious dispositions except for those that consist in celebrating 
Masses, which it is expressly stated must be subject to the prescriptions 
of c. 1308. The modifications referred to by that canon are reduction, 
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moderation or commutation. Reduction consists in a decrease in the num
ber of acts in the obligation, but without changing their nature (see com
mentary on c. 1308). By moderation is meant the arrangement concerning 
something accessory to a pious disposition; it affects some accessory 
modifications in the performance of the imposed obligation that, how
ever, is substantially fulfilled (for example, if instead of fifty sung Masses, 
the fifty Masses are prayed).1 Finally, commutation consists in the ex
change of one obligation for another (for example, the commutation of 
the obligation to give alms to the needy is exchanged for that of paying for 
a welfare project). 

2. Contrary to what happens with the reduction of Masses, there is 
no general reservation to the Apostolic See for these other modifications 
of pious dispositions, with exceptions in favor of other ecclesiastical au
thorities. Instead, the competence of the Apostolic See is residual in na
ture (in ceteris casibus), for cases where, according to the provisions in 
§§  1 and 2, the ordinary cannot modify the obligations. 

3. The ordinary may proceed to decrease obligations with no other 
procedures or requirements if it was so provided in the foundation and if 
there is a just and necessary cause. Although this provision empowering 
the ordinary to modify obligations may not have been included in the 
foundation, he may proceed to reduce, moderate or commute with the fol
lowing requirements: a) if fulfillment of the obligations as established in 
the foundation has become impossible; b) if this impossibility is not due to 
the guilt of the administrators of the endowments (in which case the mod
ification of obligations may only be carried out by the Apostolic See); and 
c) if the interested parties have been heard (the founder or the heirs and 
the representatives of the juridical person upon which the foundation de
pends) and the finance committee. 

4. The precept also mandates that the decrease in obligations must 
be carried out in an equitable manner, which assumes that if the income 
allocated to the obligations profits different beneficiaries, they should be 
affected proportionally; and the will of the founder should be respected as 
much as possible. For that purpose the foundational instrument should be 
carefully read and the reasons for which the foundation was created 
should be studied, if they were expressed, etc. Although it is true that "in 
the final analysis and if there is any doubt about the intention or the man
ner of achieving the testator's purpose, it is reserved for the judgment of 
the ordinary to determine, "2 there is no doubt that the procedure of hear
ing the interested parties will be of great importance when the time comes 
to determine the foundational purpose. 

1. Cf. A. BARROSO DE OLIVEIRA, Vontades pias (Estudo hist6rico-can6nico) (Vila Real 
1959), p. 172. 

2. F. AzNAR, La administraci6n de los bienes temporales de la Iglesia. Legislaci6n 
universal y particular espafiola (Salamanca 1984) p. 156. 
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5. From a formal point of view, any modification of obligations 
should be accomplished by decree. Logically, hierarchical recourse can be 
had against such a decree (the dicastery before whom the petition will be 
brought is the CC) and a contentious-administrative procedure may be 
pursued against a decision to deny. 
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------- INTRODUCTION ------

Angel Marzoa 

1. The question of the titulus 

This is a new title. In the first Schema submitted for consultation, 1 
the generic title of the document refers to sanctions or penalties, al
though the corresponding study group is classified as Coetus studiorum 
de Jure poenali throughout all work sessions. The current title, "De Sanc
tionibus in Ecclesia, " appeared in the 1980 Schema, whereas the title ''De 
delictis et poenis, " by which CJC/1917 designated book V, is applied to 
part I: ''De delictis et poenis (in genere ). " 

We ought to wonder about the reason for this terminological change. 
For Nigro, there is no reason to try to give penal discipline a "less harsh" 
significance because the terms sanction and penalty have the same mean
ing. "This is seen clearly in CJC/1917," he points out, "where cc. 2195 and 
2222 used the term sanction as a synonym of penalty; or in c. 1312 CIC, 
which uses the term penal sanction to classify the various types of penal
ties. "2 This comment is not without foundation. But, certainly the matter is 
not so clear. In the comments to the Schema novissimum, there was an 
animadversio general is in which it was proposed to make the title of the 
book ''De Disciplina Morum et de Sanctionibus in Ecclesia. " It was also 
proposed that , before treating penalties in general and offenses, there 

1. CODE COMMISSION, Schema Documenti quo disciplina sanctionum seu poenarum in 
Ecclesia Latina denuo ordinatur (Typis Polyglottis Vaticanis 1973). 

2. Cf. F. NIGRO, in P.V. PINTO (Ed.), Commento al Cadice di Diritto Canonico (Rome 
1985), p. 749. 
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should be in the same book a space devoted to the disciplina morum and 
remedies "sive pastoralibus sive poenalibus. " The reason appeared to lie 
along the lines of some aversion to penal law presented without other de
tails and balancing factors. The response of the coetus to this, however, 
was, in no uncertain terms, '1us poenale ad essentiale tantum contractum 
est. " Regarding the title, the coetus did not accept the proposal because 
disciplina morum is treated throughout the Code. From these words, we 
may deduce that, at least in book VI, the term sanctio has a clear and 
strict penal meaning. 3 

In any case, it can be seen that the issue of the name was not pacific. 
In reality, during the iter revisionis, there was formed a line of opinion 
(minority, but nonetheless present) that wanted to remove the penal na
ture of the book in favor of discipline of the sanctioning type, a disciplin
ary system adhering less to the rigid concepts of offense and penalty, and 
more along the lines of a sanctioning administrative system than a true 
penal system. 4 

In other words, together with "penal law," during the iter revisionis, 
two other concepts were being considered: "discipline" and "sanction." De 
Paolis makes a lucid analysis of the two terms in light of their possible ap
plication to penal law. 5 After giving illustrative references to these terms 
in the CIC, he arrives at the following conclusions, which we fully share: 

a) Throughout the CIC, the term "sanction"6 refers to an intervention 
by the competent authority or by the law, by virtue of which a confirma
tion ( cf., e.g., c. 578), approval or recognition ( cf. c. 207 § 2) with juridical 
value is given, a juridical link is created, or a penalty is imposed. The spe
cific meaning in each case should be deduced from the context in which it 
is used. 

b) The use of the term "discipline" is also equivocal. It may signify a 
norm of conduct, a group of norms or even the result of a manner of act
ing according to norms. Therefore, concludes the author, in answer to 
those who claim that it is not penal law but rather a disciplinary system, 
it must be said that the Code contains not only a set of disciplinary norms 

3. Cf. Comm. 16 (1984), p. 38. 
4. Cf. A. MARZOA, "Sanciones can6nicas y penas can6nicas," in Ius Canonicum 28 (1988), 

pp. 181-196; especially pp. 189-192, where one also can refer to a bibliography of articles 
setting forth this conception. 

5. Cf. V. DE PAOLIS, De sanctionibus in Ecclesia (Adnotationes in Codicem: Liber VI) 
(Rome 1986), pp. 16-17. 

6. DE PA OLIS offers the following observations on this term in the CIC: such as, in book VI 
it only appears in the general title; aside from book VI it appears in cc. 96 and 1457 §2. We 
find it described as "penal," only in book VI, in cc. 1311 and 1312 § 1, and in the rubric of 
tit. III of pt. I. One can therefore infer that the term "penal sanctions" has the univocal 
meaning of "penalties." Something similar occurred in CIC/1917, where the term "sanction" 
could either have a penal (cc. 2195 § 1 ,  2280 §2, 1933, etc.), or non-penal meaning (cc. 232 
§2,1°, 323 §1): Cf. De sanctionibus . . .  , cit., p. 16. 
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scattered through all the books but also, and separately, a real ius poe
nale, clearly different. This is evident in the light of the technical notions 
given on offense and penalty and from the systematic perspective of de
voting a separate book to penal law. 

2. True Penal Law 

In the final analysis, what was at stake in the terminology discussion 
referring to the title was the question of whether in the law of the Church 
a real and proper penal law must be recognized and therefore codified. 

Behind the ideas of the "anti-penalists" lies an appeal to the "spirit of 
Vatican Council II" along the lines of a rather ambiguous use of the con
cept of communio. A ius communionis does not appear compatible with 
a penal coercive law-which would be, to put it in simplified terms, a for
mulation of their position. At most, a lightly disciplinary regulation would 
be admissible, with some necessary sanctions, but without the rigor and 
harshness of penalties. 7 

The idea, being romantic, is actually attractive and tempting: a 
"Church" with labile frontiers, generously open to indeterminate cha
risma, undemanding of personal conduct, where only certain behavior 
with repercussions in the community, such as that deriving from the exer
cise of some public function, should be regulated and if necessary, the re
quirement for proper behavior reinforced by disciplinary measures. A 
community to which its members belong through an act of faith should 
not be subjected, according to this conception, to a penal coercive law. 
The Church's salvific activity, which should be founded on voluntary 
human behavior, should not be obscured by recourse to coercive power. 
Communion and charisma open horizons for comprehending ecclesial re
ality that would be cut off by the presence of a rigid and formalistic sys
tem of offenses and penalties. 

A detailed reply to such a conception would lead us to consider the 
limits within which a rigorous foundation of law in the Church should 
move, but this is beyond the scope of this introduction to book VI. We 
shall limit ourselves to a few reflections on the subject, insofar as justifi
cation of canonical penal law requires it. 

"Communion [ . . .  ] does not signify an imprecise sentiment, but an 
organic reality that requires juridical form and at the same time is in
spired by love" (pen 2°). It seems that the requirement for "juridical form" 
should not be interpreted in terms of "appearance."  The statement must 
be understood in light of other precise words of the conciliar magisterium: 

7. Cf., e.g., P. HUIZING, "Crirnen y castigo en la Iglesia," in Concilium 28 (1967), pp. 306-
307; also idem, "Problemas de Derecho can6nico penal," in Ius Canonicum 8 (1968) , 
pp. 203-214. 
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"as the assumed nature [of the incarnate Word] ,  inseparably united to him, 
serves the divine Word as a living organ of salvation, so, in a somewhat 
similar way, does the social structure of the Church serve the Spirit of 
Christ who vifivies it, in the building up of the body (cf. Eph 4:16)" (LG 8). 
With no intention to belittle its fecund ecclesiological content, we may 
read the conciliary statement, within the framework of the matter we are 
treating, in the sense that the organic reality is that communio requires a 
juridical form derived from the very sociality that is properly the Church's. 
This sociality, and therefore also its juridical form, must be understood 
with respect to the Church as human nature in the divine Word; that is, na
ture assumed in the Word to be authentic human nature, not fictitious or 
apparent, as it says in the creed "perfectus Deus, perf ectus homo." Com
munio must be understood as an "organic reality" that requires "juridical 
form:"  it is the proper reality of communio, entitatively organic, that by 
its very nature requires juridical form. The law is not something that hap
pens artificially, for reasons of strategy or appropriateness at a given 
time, to a previously non-juridical reality. It is that this reality demands ju
ridical form because juridicality is one of its dimensions. 

Juridical form, in any case, like all reality, of which it is a part (com
munio ), will be inspired by charity; but this inspiration, if we may so 
speak, is a second act that presupposes an object upon which to be pro
jected. That is what allows law not to be confused with charity, and that is 
what allows us, without confrontations and without dialectics, to say that 
the law must be shaped in its application by charity. This does not allow 
us to say that "charity" must be substituted for law; then we would be 
very close to the communio that signifies an imprecise sentiment. And 
then we would no longer be before the Church, but before a group of hu
mans inspired with meritorious sentiments, but at the mercy of the arbi
trariness and arrogance that are so rooted (his in terries) in the events of 
human relationships. 

The two council texts that we have cited are the same ones cited by 
the Code Commission to rationalize the "juridical nature" of the Code as a 
requirement of the ''ipsa natura socialis Ecclesiae. "8 Immediately thereaf
ter, it adds a statement that seems illustrative of the terms in which an ius 
coactivum in Church law should be understood: "In these canons [refer
ring to the whole CIC] Christian faithful should find how to conduct them
selves in their religious life if they wish to participate in the goods that the 
Church offers in order to achieve eternal salvation. "9 Such a statement 
clearly and roundly wards off any objection to the existence of a coercive 
regime in the Church. As already suggested, the arguments of the 

8. Principles quae Codicis Juris Canonici recognitionem dirigant, in Comm. 2 (1969), 
p. 78. The relationship between the two texts is established in note 2, that also cites LG 1 ,  
and refers to the Alocuci6n of Paul VI to the Pontifical Commission, from October 20, 1965: 
AAS 57 (1965) , p. 988. 

9. Ibid. 
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objection are usually included in the dazzling proposal that the act of faith 
must by its nature be freely given, and consequently would abhor any type 
of coercion that attempted to force it. Naturally, all one can do is adhere to 
such a statement without restrictions, for it is nothing more than a faithful 
transcription of c. 7 48 § 2. But, there is nothing in the statement nor in that 
canon contrary to the existence of a canonical ius coactivum. 

Some things blind us because we do not look at them from the 
proper distance. If we wish to understand canonical ius coactivum, we 
must keep our distance, although then it might appear that we are too far 
from the object. Canonical penal law cannot be projected in recto on the 
act of faith, much less on the act of becoming a part of the Church, or even 
on her permanence or being faithful to her. Canonical penal law ( and we 
believe all law, but this is not the case before us), is operative where, as 
the Commission lucidly explained, a member of the Christian faithful 
wants to participate in the goods that the Church offers with a view to sal
vation. Penal law is a part of the Church's public law and as such is con
cerned with the relationship between society and the individual, or, what 
amounts to the same, between the Church and the member of the Chris
tian faithful. In the necessary context of this relationship, it has a bearing 
in the area of administering those goods. The law of the Church does not 
obligate, nor does penal law compel, entering the Church, nor even re
maining in the Church. What it does obligate (and ius coactivum has its 
field here) is certain behavior to the degree to which the adherent wishes 
(this wish as such is not a subject of canon law) to be so considered, and 
as such to enjoy the status of member. Where, then, is the opposition be
tween "the freedom of the act of faith" and penal law? There can be no op
position where there is no meeting. The act of faith and penal law cannot 
meet, because penal law presupposes and finds its point of departure in 
the very free act of faith or adhesion to the Church. What cannot be de
nied the Church, or any social organization, is the right to be present to 
defend its own identity and to reject anyone who, from within and with
out renouncing, or even boasting of or using, his status as member, tries to 
impose his own criterion through doctrine or behavior. For example, ap
pealing to the dignity of a member of the Christian faithful, ( dignitatis hu
manae has actually been cited) as a disqualifying instance of canonical 
penal law is as inconsistent as, in another order of things, to argue from 
ius connubii the inadmissibility of the impediment of ligamen; or from 
the natural law of association to impugn the statutes of an association. 

Perhaps the lack of understanding of canonical penal law comes 
from the failure to distinguish sufficiently between two levels of analysis. 
One, where we have just been, speaking in consciously apologetic terms, 
is the existence of penal law within the canonical system. A different level 
is the appropriateness at a given time of having recourse to penal law. The 
first belongs in the rigorous conceptual world of science, if we leave aside 
the immediacy and singularity of the specific case. Recourse to penalties 
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in a specific case, however, assumes there will be a prudent decision that 
takes into consideration all circumstances, and here, prudence must dis
play all its virtuosity. 

The first level of analysis is brilliantly presented in a text from the 
pontifical magisterium: "in the vision of a Church which protects the 
rights of each faithful, but which furthermore promotes and protects the 
common good as an indispensable condition for the integral development 
of the human and Christian person, a penal discipline also plays a positive 
role: even that penalty threatened by the ecclesiastical authority ( . . .  ) is 
seen as an instrument in the service of communion, that is, as a means to 
repair the deficiencies in the individual good and in the common good 
which were manifest in the antiecclesial, offensive, and scandalous behav
ior of certain members of the people of God. "10 

The second, where prudence must display all its weapons, is admira
bly reflected in a long text from the Council of Trent and conveniently in
cluded in the portico of pt. II of book V of CIC/1917. It is worthwhile to 
reproduce here in extenso: "Bishops and other Ordinaries are to be mind
ful they are pastors, and not slave drivers. Accordingly, they are to preside 
over those subject to them not as domineering masters, but as those who 
love them like their children and brethren. They are to strive, with encour
agement and advice, to deter the faithful from doing what is not right, lest 
they be given no choice but to constrain them with the appropriate penal
ties whenever they do. Yet if, through human weakness, their subjects 
should happen to commit any manner of offense, the bishops and Ordinar
ies ought to observe that precept of the Apostle, according to which they 
are to reason with them, beseech them, and remonstrate with them with 
the greatest kindness and patience. For often, when dealing with those in 
need of correction, benevolence can accomplish more than austerity, en
couragement more than threats, charity more than power. But, should the 
gravity of the offense call for punishment, one should employ rigor tem
pered with mildness, justice with mercy, and severity with tenderness. A 
discipline without harshness, which all people find necessary and benefi
cial, will thereby be preserved. Those who have received correction are to 
amend their lives or, should they not wish to come to their senses, their 
punishment is to serve as a salubrious warning to deter others from vice" 
(c. 2214 CIC/1917) .  

The spirit of this text is briefly referred to in c .  1341 when it calls 
upon the ordinary to have recourse to imposing penalties after exhausting 
all other pastoral means (imposing penalties is also "pastoral") available 
to him; and all of part I of book VI is imbued with this spirit when it estab
lishes numerous restrictive clauses on the exercise of ius puniendi. 

10. JOHN PAUL II, "Discourse to the Tribunal of the H.R. Rota," 1979, in Teachings of John 
Paul II, 11/1 (1979), pp. 411-412. 
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If we distinguish these two level of analysis, we will avoid all danger 
of treatment that deviates from the question. Such a distinction, seen from 
the first level, permits us to consider the force of canonical penal law with 
serenity. Affirmation does not imply a wager for its greater or lesser pres
ence in the Church's daily governance; it simply means recognizing one 
part of Church law that has a raison d 'etre and purposes that the jurist 
must take into account when studying the law, and the governing power 
when applying it. Only this serene and objective consideration will enable 
us to acquire the degree of knowledge of the penal system necessary to 
apply it, when the case arrives, with all the rigor, precision and justice that 
such a delicate juridical recourse requires. 

This brings us to the second level. Superficially condemning and dis
daining the penal system may lead to abusive use of canonical penalties, 
guided more by a temperamental reaction than by canon law. In that case, 
penal law does cease to be a pastoral means, extreme but still pastoral, for 
the Church to govern. Ius coactivum would be stripped of its ius and 
would appear as unvarnished coercion. Thus, one can understand the re
jection of canonical sanctions, but only because they will cease to be ca
nonical once they have ceased to be juridical. Canonical penal law is not 
in itself rejected, but rather force for the sake of force. 

If we look objectively and scientifically at penal law, the juridical con
sistency of the entire system can be understood. Its norms can be ade
quately assimilated and once assimilated, they may be kept in mind. Only 
then, but now within the system, with regulated and objective reasons, will 
it be discovered that recourse to penalties must always be the exception, 
the ultima ratio. Only then, when "punishment is necessary due to the se
riousness of the offense," shall punishment be ordered, with the distance 
and asepsis used by the surgeon after making his decision and proceeding 
to apply the knife, having first exhausted all recourse so that the material 
"cruelty" of the action will appear in all its truth as medicine to repress evil. 

With these assumptions, we can understand that penal law is part of 
a canon law that is not an appearance of law, but real law, consubstantial 
with the sociality of the Church his in terris, and in the service of the 
Church. Within itself, penal law has its raison d'etre, which is the defense 
in extremis of the dimensions of justice in the Church's visible structure, 
within which the baptized live joined with Christ, fully accepting the 
Church's constitution and all the means of salvation established therein 
(cf. LG 14), and the means used by the Church are the protection and rein
forcement of "the bonds of profession of faith, of the sacraments and of 
ecclesiastical governance" (c. 205). It is significant that when c. 205 takes 
the words of Lumen Gentium 14, it omits mention of the Spiri tum 
Christi habentes, the significance of which is the task and horizon of law. 
The law does look at the "visible structure" because it can only move 
within what is visible, that which can be perceived from the outside. Only 
there can it have otherness and be equated with what is just. The law 
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cannot prejudge nor grant the "Spirit of Christ;" its seat and field of opera
tions is within the "visible structure" within which, here on earth, the 
event of salvation is accomplished. Like the social organism in which it 
operates, the law is "in the service of the Spirit of Christ," and it is vivified 
by the Spirit in order that it may, by fidelity to its task, collaborate in its 
glorious work so that "the body may grow." Within its task, it will occa
sionally be necessary to have recourse to extreme measures "so that the 
discipline that is healthy and necessary for the people may be retained 
without harshness." It will be necessary to have recourse to ''penal disci
pline: ( ... ) a  means of communion, that is, a means to repair the deficien
cies in the individual good and the common good that are shown in 
antiecclesial, offensive and scandalous behavior of the members of the 
People of God." This all takes place in the juridical seat, but without low
ering our sight from the high mission of favoring the salus animarum. 

3. Penal law in the Church 

All of canon law, because it is canonical (-that is, because it is the 
law of the Church) must be impregnated with the sanctifying spirit that in
spires all ecclesial reality. It is well known that the salus animarum is the 
suprema lex and "in Ecclesia suprema semper esse debet, "  as stated in 
fine of c. 1752, trying to illuminate all codical content beyond the book De 
Processibus itself: "Nothing is more appropriate than calling attention to 
the fact that canonical equity, the spirit of the Gospel in treating singular 
subjective situations, can and should be applied in harmony with the su
preme law of the Church, the good of souls." 1 1  

However, if this directly sanctifying claim could be less advocated 
from any part of the Code, at first glance, it would no doubt be from penal 
law. It does not appear that, among the principal instruments a society 
may count on for the direct achievement of positive ends, the one to think 
of would be a system that represses behavior. Nevertheless, canonical 
penal law looks to the salus animarum that it holds as suprema lex. 

Even at the risk of falling into repetition, it is worthwhile to attempt 
to explain it, with the understanding that it is how canonical penal law can 
be adequately justified. 

a) The lace of enal law in the context of the "salus animarum" 
Number 9 of the Principles that traced out the master lines of codi

cal reform roundly stated that, although the criterion of reduction of pen
al ties was to be adopted, suppression of the canonical penal system, 
postulated by a certain minority sector of the doctrine, "nemo canoni
starum admittere videtur" (Principles 9). The Code Commission, defini
tively settling the question, forestalled doctrinal discussion on the 

11. E. LABANDEIRA, commentary on c. 1752, in Pamplona Com. 
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opportunity and appropriateness of legislation on penal matters in the 
Code. In this regard, the title of the epigraph where the question is 
broached is very significant: "Caritas et coactiva potestas. " 

It states, ''In the law of the Church it has been deemed necessary to 
retain the use of coercive power ... " This is consistent with the nature of 
the Church, which "seeks the good in its totality for all of its children, not 
only by generously bestowing upon them its goods, but also by protecting 
them during their journey toward salvation. Hence, the Church makes use 
of the appropriate means to ensure that the faithful not abandon this jour
ney, and restores them in good order when they do stray from the path. "12 

This is a striking affirmation of the appropriateness and need for the 
presence of coercion in the life of the Church. It is preceded in the text by 
a statement from the Roman Pontiff that is equally clear: "One cannot for
get that the coercive power is squarely founded upon the experience of 
the early Church, and that St. Paul already makes use of it in the Christian 
community of Corinth: the perspective offered by this reference should be 
enough to make us understand the pastoral significance of so severe a 
process, to which recourse is made only in the service of the spiritual and 
moral integrity of the entire Church and for the very good of the of
fender. "13 "Good in its entirety" and "integrity of the entire Church" are 
two enormously suggestive expressions for centering the place and the 
meaning of the canonical ius coactivum. 

But, we can go a step further and find new specifics. Seven years 
later, Paul VI said, "The fundamental rights of the baptized have no effects 
nor can they be exercised if the [baptized] do not accept the concomitant 
obligations implied by baptism itself, above all if it is not done in commun
ion with the Church; furthermore, these rights are ordered to the building 
up of the Body of Christ, which is the Church. Their exercise, however, 
ought to be in consonance with order and peace, for it is not licit for them 
to cause harm."14 

Thus, punishment is directly presented as an instrument of com
munion in the context of promoting and protecting the common good, 
which is an indispensable condition for the integral development of the 
human and Christian person. Here we have the connection between the 
total good, the integrity of the entire Church ( communio )and the individ
ual person upon whom the punishment actually falls. Here we also have 
the proper place for canonical punishment in the perspective of the salus 
animarum, as a means of repairing the deficiencies of that good in both 
its individual and common dimensions. 

12. Schema Documenti quo disciplina sanctionum seu poenarum in Ecclesia latina 
denuo ordinatur (Typis Polyglottis Vaticanis 1973), p. 11. 
13. PAUL VI, "Discurso al Tribunal de la S. R. Romana, 1970," in Insegnamenti di Paolo VI, 

VIII (1970), p. 89. 
14. Ibid. , XV (1977), p. 125. 
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b) The purpose of penal law and of the Church 

Can penal law really be related to the Church's purpose? Or what 
amounts to the same thing, what is the relationship between canonical 
penalties and the salus animarum? We think it worthwhile to stop and 
consider this, even briefly. On reflection, this will mean to touch on the 
Gordian knot that lies behind the so-called conflicts between exercising 
ius coactivum and the very being of the Church from another perspective. 

We cannot speak of the Church's objective and the objective of penal 
law as if they were two comparable objectives; the same can be said, fur
thermore, of the purpose of the whole of canon law. It is impossible to un
derstand the objective of penal law in its just terms from a statement that 
fully covers the Church's objective, or what amounts to the same, the 
Church's being. Neither can many ecclesial realities be understood. If the 
comparison is allowed, it would be like trying to understand a lifeboat 
from the complex context of a transatlantic liner. 

When we look at the Church's objective from the perspective of penal 
law, from the lifeboat to the liner, we must keep in mind that we are per
forming a reduction of the concept of Church. It is true that "the visible so
ciety and the spiritual community, the earthly Church and the Church 
endowed with heavenly riches, are not to be thought of as two realities. On 
the contrary, they form one complete reality which comes together from a 
human and a divine element" (LG 8). But, when this conciliary statement 
proclaims one reality, it does so by affirming a complexity that arises from 
the two elements that make up the unity. This complexity, in turn, autho
rizes us to make the reduction referred to. Penal law, in the context of 
canon law, can be properly understood only if the point of view is situated 
in the human element of the complex unity, in the "Ecclesia his in terris ut 
compaginem visibilem." Penal law, like all canon law, is understood from a 
consideration of the Church in hoc saeculo, and therefore from the consid
eration of its specific objective in its form as a society. Only from this con
sideration can we affirm, as the Roman Pontiff has done, that the Church 
"promotes and protects the common good as an indispensable condition 
for the integral development of the human and Christian person."15 There 
the two concepts that we wish to distinguish are clearly indicated: promo
tion and protection of the common good, an intention and an end where 
the law is comfortable and serves it through being the guardian of a just so
cial order, and the integral development of the human and Christian per
son. What better formulation could there be of sanctity, of the salus 
animarum from the perspective of the Ecclesia terrestris? The promotion 
and protection of the common good is ordered ("for" as in the cited quote 
of the Roman Pontiff) toward the integral development of the human and 
Christian person. However, it is ordered in as far as it is a necessary prior 

15. Ibid. 
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condition so that it will not directly impinge upon that integral develop
ment of the person (the law does not intend sanctity in recto, only justice) 
but remain on the threshold, trying to make it possible. This means that the 
said nature, being inherent to penal law, does not deprive penal law of its 
own nature-a nature that makes it susceptible to be considered sepa
rately, although always inspired and justified (rationality) by the objective 
that, although fulfilling its raison d'etre, nevertheless transcends it. 

To conceive of the objective of penal law from the objective of the 
Church (salus animarum), without the details mentioned, and giving the 
term objective a single and full meaning, makes no sense. Evidently, from 
this perspective, there can be no penal law, because it has no possible jus
tification, as we have already discussed, neither can the act of faith ( ori
gin), nor salvation (objective) be coercively imposed. Properly speaking, 
the salus animarum cannot be the objective of penal law, not even of 
canon law in general. It is true that the CIC describes the salus anima
rum as suprema lex, but this should not be understood in the sense of a 
direct objective. Hervada, among others, has satisfactorily described the 
canonical locus of the salus animarum as a "informing principle," and as 
such, it is both metajuridical and intensely demanding, for insofar as it in
forms, it becomes an instance of ultimate rationality for laws, the supreme 
ordination or suprema lex, according to the happy and classic expression 
found in c. 1752.16 

Therefore, penal law must be understood from the objective of 
canon law, not confusedly from the objective of the Church. Seen from 
the perspective of this objective, coercive power appears as potestas pro
pria, the exercising of which takes place in the external forum. Within the 
general objective of canon law, it moves preventively toward safeguard
ing, and in any case, toward the restoration of the social order that was 
harmed by the offense. Or, if you wish, using the terms we found in the 
pontifical magisterium, it moves towards "recovery of the deficiencies in 
the individual good and the common good that are shown in antiecclesial, 
offensive, and scandalous behavior of the members of the people of God." 

Now, it can be properly understood that penal coercion in the 
Church has as its cause the offense, as means the social harm that the of
fense may cause, and as its objective, restoration.17 This is a very strictly 
limited objective from which no overall vision of canon law, and much less 
of the Church, may be projected. 

16. Cf. J. HERVADA, El Ordenamiento can6nico, I. Aspectos centrales de la construcci6n 
del concepto (Pamplona 1966), pp. 186-233. Directly related with canonical penal Law, cf. 
J .  ARIAS, "Principios basicos para la reform a del Derecho Penal can6nico," in /us 
Canonicum 10 (1970), pp. 185-208, and "El sistema penal can6nico ante la reforma del CIC, " 
in /us Canonicum 15 (1975), pp. 225-234 

17. See, for the notions of 'delict' and of 'social damage', the commentary on c. 1321; for 
'restauraci6n', commentary on c. 1312. 
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From this perspective, which is the right one, it makes sense to com
municate in the scientific-technical area with other coercive exercises of 
the other social organizations that are also native. This does not necessar
ily involve a displacement or yielding of what is properly and singularly the 
Church's. The reason is that canonical penal law will always be "enriched" 
by the individualization that the salus animarum should use as an in
spiring principle. This principle makes recourse to penalties always ultima 
ratio, after all other pastoral means have been exhausted (cf. c. 1341). It 
also means that when the time comes and the penalty is necessary, it is ap
plied tempering "rigor with mildness, justice with mercy, severity with gen
tleness, "  according to the beautiful expression previously cited. 

When we use the term individualization to describe canon law, we 
do so in the sense of contrasting that juridical reality with the juridical re
alities of other societies also native, and definitely with secular systems, 
that in tum also show individualizations with respect to canon law. But, 
this is in no way related to the fundamental concept of law with respect to 
which canon law is as individualized as any other law. In other words, it 
is not at all related, because the species is never individualized with re
spect to the genus, only with respect to other species of the same genus. 

It seems that, with all that has been said, we are ready to understand 
penal law as an instrument in the service of the salus animarum, without 
diminishing this informing principle and without denaturing ius coacti
vum. We shall understand it insofar as this statement leads us to conceive 
penal law not as a directly sanctifying instrument, but as an instrument in 
the service of sanctification, becoming exhausted in its mission as an "in
strument of communion." Communio is the directly sanctifying environ
ment insofar as only in communion (in Ecclesia) is there full and fruitful 
access to the Word and the sacraments. The sacraments, on the other 
hand, are directly addressed to sanctification and are sanctifying in them
selves. Using its own resources, penal law is limited, and that is no little 
task, to protecting communio. 

Although salvation is not its proper and direct purpose, it must be 
said that, just as any institutional reality of the Church does, penal law in
fluences the salvation perspective "so that the body may grow" (LG 8). 
This happens, in the words of Nigro, "above all when it tries to ensure for 
each and every one of the faithful the peaceful enjoyment of their rights ; 
also, by removing the obstacle the person being punished himself has 
raised, offering the opportunity to rectify the behavior that is an obstacle 
to salvation and motivating him to recover ecclesiastical communion and 
once again to enjoy the benefits of salvation from which he was separated 
by his antijuridical behavior."18 

18. F. NIGRO, "Le sanzioni nella Chiesa come tutela della comunione ecclesiale (Libro VI 
CIC)," in La nuova legislazione canonica (Rome 1983), p. 425. 
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PARS I 
De delictis et poenis in genere 

PART I 
Offenses and Punishments in General 

------- INTRODUCTION ------

Angel Marzoa 

l. Introduction 

Current universal penal legislation is very restrictive with the spe
cific classification of offenses; thus it leaves a broader field of action to 
particular law (in this regard, see Introduction to book VI, pt. II). For this 
reason, greater attention must be paid to the framework of the legislation 
under which exercising the ius puniendi in the Church must be governed 
through particular law. 

Therefore part I of book VI is a general part of penal canon law. It in
cludes norms on the concept and types of offenses in general and the type 
and nature of canonical penalties; on the sources of penal law (law and 
precept); on imputability; on methods of imposing and remitting penalties; 
and finally, on all institutions referenced in penal matters, such as com
plicity, concurrence of offenses, attempted offense, and prescription of 
the criminal action. 

For the proper application of penal law, the norms must be uniform 
for the whole Church, and everyone should observe them. This task can
not be left to particular law, for it is unlikely that the norms could be given 
a minimum of uniformity, even if they all started from the same principles. 
Therefore, this general part is not an enumeration of inspiring principles, 
although they are present, but of penal legislation binding on the future 
production of universal or particular penal norms, as well as on the appli
cation of the laws of the next section (part II: "Penalties for Particular Of
fenses") and all norms with penal content that may be produced under a 
law or precept in the future.1 

1. Cf. Comm. 2 (1970), p. 100; CODE COMMISSION, Schema Documenti quo disciplina 
sanctionum seu ponearum in Ecclesia latina denuo ordinatur (Typis Polyglottis Vaticanis 
1973), Praenotanda, p. 5. 
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Offense and penalty are the institutions which are the protagonists of 
all penal law, and they give their name to part I. Without prejudice to ques
tions that may be treated in their respective commentaries, it seems appro
priate to analyze both terms in the context of the Church's penal law. 

2. The offense 

The first basic institution is the offense. Clarifying this concept in 
the canonical area by specifying its scope and making the necessary ex
clusions to permit discussion of the matter with a minimum of rigor is an 
unavoidable prerequisite for speaking properly about penal canon law. 

To speak of an offense is to speak of antiecclesial behavior, 2 but all 
antiecclesial behavior is not automatically an offense. If only offenses are 
sanctionable with penalties ("nemo punitur, nisi. .. ": c. 1321), we must con
clude that not all antiecclesial behavior is punishable per se. 

Therefore it is of interest to determine what constitutes an offense in 
canon law: what is it that, in the final analysis, makes certain antiecclesial 
behavior punishable and other antiecclesial behavior not punishable. 

The old Code offered a definition of offense: "nomine delicti, iure 
ecclesiastico, intellegitur externa et moraliter imputabilis legis violatio cui 
addita sit sanctio canonica saltem indeterminata" (c. 2195 § 1 CJC/1917). 
Leaving aside for the moment the terms "external" and "morally imput
able" (see commentary on c. 1321), one are left with violatio legis. Thus 
an offense is a "violation of the law that carries a penal sanction." 

The technical nature of the definition in the superseded CIC resulted 
in the apparent configuration of the offense as a violation of a penal law, 
and nothing more. However, in the broader sense, but more respecting of 
its nature and justification, we should understand an offense as an action 
contrary to justice. Yet we must understand that, on the one hand, justice 
must not be interpreted in terms of "sanctitas," or an offense would be 
any action contrary to "sanctitas." On the other hand, the measure of jus
tice in positive law cannot be considered exhausted, for an offense cannot 
be reduced to merely a violation of a law or penal precept. 

To understand "justice" in terms of sanctitas would be to fall into the 
error of identifying the purpose of the Church with the purpose of law, 
particularly with the purpose of canonical penal law, without further spec
ification. The attempt to make saints through coercion is repugnant to 
penal canon law, just as it is repugnant to canon law in general to involve 
it in immediately and directly transcendental ends (see Introduction to 
book VI). 

2. Cf. JOHN PAUL II, "Discurso al Tribunal de la S. R. Romana, 1979," in Insegnamenti di 
Giovanni Paolo II, II, 1 (1979), pp. 41 1-412. 
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In addition, to reduce the comprehension coordinates of offense ab
solutely to positive law would be to reduce the foundation of penal law to 
the narrow margins of juridical positivism. 

Therefore it must be pointed out that c. 2195 CJC/1917 did not de
finethe fundamental concept of offense, but a positive or already formal
ized offense. It shows us the figure of offense from the formal perspective 
of juridical science, which starts from the legal data. Therefore an offense 
is evidently nothing more than a violatio legis . But, the scientific level 
from which this definition operates results in a definition that is valid at 
that level. It defines a legal offense but cannot tell us why this action is an 
offense that transcends the legal data ( violatio legis) and goes back to its 
ultimate causes. 

To achieve this objective, one must look from the perspective of a 
fundamental level. Then, one can say that the essence of offense is not 
found solely in the concept of violatio legis. An action is not an offense 
because the law provides punishment for it; instead, the law determines 
that it should be punished precisely because the essential constitutive ele
ments of offense are found in the action (prohibitum quia malum, not 
malum quia prohibitum, says the classic synthesis of wisdom). 

In the investigation of why a given action is an offense, is where one 
finds penal canon law distinguished from other penal law. In the ultimate 
reasons for the offense, canonical science must separate itself from the 
paths of secular science, because the reasons for which an action is an of
fense (antiecclesial) are particular with respect to secular law (the same 
could be said of secular penal law, as opposed to penal canon law). 

The inspiring principle of penal law must be shaped from the ulti
mate reasons for its existence. When determining what an offense is, one 
must think of conduct diametrically opposed to the Church's sanctifying 
mission, the salus animarum. Then, one can clearly see a series of nuclei 
in the ecclesial common good, an environment that is required for carrying 
out the sanctifying mission. The nuclei that need this penal protection are 
sanctity and unity, governance and liberty, the sacraments, special obliga
tions, human life and liberty ... (These are the titles of part II of book VI. 
All of them fit into the tria vincula used in c. 205 to describe full com
munio with the Church: faith, the sacraments and the ecclesiastical regi
men). 

So, the legislator classifies as an offense any behavior that he con
siders at a given time to be most intensely disturbing to these nuclei. Thus 
one may definitively speak of an offense as violation of a law, specifically a 
law that classifies certain behavior as an offense. But, in its substance, 
this behavior is not an offense because it is included in the law, but it is 
included in the law because it is antiecclesial and an offense. It is an ob
stacle to the munus santificandi, insofar as the "humus" in which the 
mun us which must be made fertile is damaged. 

21 1  



cc. 1311-1363 Bk IV. Pt. I. Offences and Punishments in General MARZOA 

In the terminology of penal-juridical science, one would say that, in 
order to be punishable, an offense must involve two elements (putting 
aside for the moment the subjective element, which presents no major dif
ficulties of comprehension): the objective element and the legal element. 
The objective element requires that, to be described as an offense, the ac
tion must have a juridically apparent anti-ecclesial element: an attack on 
the fundamental nuclei of the ecclesial common good necessary for the 
development of the person as a human and a Christian. In turn, the legal 
element requires that the legislator indicate at a given time, the time of 
codification, for example, which offensive actions should be sanctioned 
with canonical penalties. This indication by the legislator is what gives 
rise to the legal offense, through the technique of classification. 

Why is it necessary for the legislator to determine the offenses? The 
first reason is to avoid allowing penal law to be converted into a kind of 
knight errant, as jealous as he is lacking in discernment, who tilts his 
lance at every moving windmill or herd of sheep showing the least sign of 
unrest. 

The second reason bring us back to our subject, from which we have 
semingly digressed. The legal element requirement does not depend 
merely on a kind of "self-limitation" of the potestas coactiva when it re
presses offensive behavior. Since it would be impossible to cover every
thing, it is politically more effective to concentrate on the most pressing 
areas. On the contrary, there is, in the required legal elements, a motivat
ing force that intervenes by its own strength between the authority and 
the exercise of the potestas coactiva, a force that requires the legislator to 
classify certain anti-ecclesial behavior and exclude other anti-ecclesial be
havior. This motivating force is personal dignity, an essential and firmly 
operating value in canon law. Such a value is repellent to exercising the 
potestas puniendi in a discretionary way, with possibilities for acting arbi
trarily, to the degree that it materially assumes a juridical lack of defense 
or protection and at the same time a risk in exercising that power. This is 
exacerbated because canonical penalties affect the fundamental goods of 
a faithful member that are necessary for him to become and be a 
Christian. When c. 221 § 3 states that "Christ's faithful have the right that 
no canonical penalties be inflicted upon them except in accordance with 
the law," it is recognizing the constitutional value (keep in mind the place 
occupied by this canon) of the legal element. This cannot be explained 
other than by the value of the constitutional rank that requires this confor
mity with the penal norm. The way this right of the faithful operates obvi
ously cannot be extended to a self-limiting option of the authorities. It is a 
value that is necessary as an assumption before exercising the potestas 
puniendi. 

It is clear that we have reached justification of the legal element, 
necessary for an understanding of the concept of offense, not only without 
leaving the typical canonical scope, but penetrating its innermost depths. 
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The fact that, at a given time during the development of juridical science 
in general, this requirement was formalized into the principle of legality, 
and that its reflection in the penal area created the need for prior classifi
cation of the offenses-all this is merely a question of technical resources 
that in no way denatures what is truly canonical in the Church 's penal law. 
Techniques do not give or take away the nature of anything; they are sim
ply useful or not useful, they serve or do not serve a particular end. In the 
same way, legislating the formalities required for a juridical transaction to 
be valid by using the common sense derived from achievements in juridi
cal science does not denature a canonical entity of certain juridical rela
tionships, nor does using a computer to deal with a Biblical text in any 
way detract from the inspirational character of the text. 

Therefore an offense is presented as behavior that is an obstacle to 
the sanctifying mission of the Church. It is an obstacle in both the person 
of the offender and in all of ecclesial reality. Its punishment by the author
ities is, when applied, a ministry of communion: that is, it is the use of a 
means necessary to amend the lack of individual and common good 
shown in offensive and anti-ecclesial behavior on the part of members of 
the people of God.3 

Now, one can say that, after demonstrating that other means of pas
toral solicitude are insufficient (which undoubtedly assumes having made 
generous and effective use of them), it is the duty of the authority to pro
mote a judicial or administrative procedure to impose or declare penalties 
(cf. C. 1341). 

3. The penalties 

Assuming an offense has been committed, and after exhausting other 
means of pastoral solicitude ( cf. c. 2214 CJC/1917), recourse to penalties 
as a means of repairing the scandal, restoring justice and reforming the 
prisoner is an ultima ratio (cf. c. 1341). 

Penal sanctions in the Church are medicinal penalties or censures, 
and expiatory penalties (c. 1312). It is well known that the current CIC 
substitutes "expiatory" for the old adjective "vindictive" (taking this new 
term from St. Augustine's De civitate Dei 21, but the term had been previ
ously used in the definition of these offenses given in c. 2286 CJC/1917), so 
as to avoid the pejorative tinge of retribution that the expression vindicta 
might carry but this does not presuppose any modification in the nature of 
this type of penalty. 4 

3. Cf. JOHN PAUL II, "Discurso al Tribunal de la S. R. Romana, 1979," in Insegnamenti di 
Giovanni Paolo II, II, 1 (1979), pp. 41 1-412. 

4. Cf. J. ARIAS, commentary c. 1312, in Pamplona Com. 
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These two types of penalty reflect the diversification of purpose 
made by CJC/1917 in the general definition of canonical penalties as "pri
vatio alicuius boni ad deliquentis correctionem et delicti punitionem a le
gitima auctoritate inflicta" (c. 2215 CJC/1917). Thus, censures are defined 
as medicinal penalties, by means of which "homo baptizatus, deliquens et 
contumax, quibusdam bonis spiritualibus ver spiritualibus anexis privatur, 
donec, a contumacia recedens, absolvatur" (c. 2241 CJC/1917). The partic
ularity of this type of penalty lies in the prerequisite of contumacy; the di
rect purpose is to break it. Expiatory penalties "illae sunt, quae directe ad 
delicti expiationem tendunt ita ut earum remissio e cessatione contuma
ciae delinquentis non pendeat" (c. 2286 CJC/1917).  

The medicinal/expiatory distinction must be properly understood. 
One might think it is a direct consequence of the two types of purpose 
enumerated in the general definition of canonical penalties in the old 
c. 2215 :  ad delinquentis correctionem (medicinal penalties) and ad 
delicti punitionem (expiatory penalties). 

If adequately understood, such a distinction is valid, but it suffers 
from a certain degree of ambiguity to which we would like to call atten
tion. If it means that there is a type of penalty (medicinal) the sole purpose 
of which is to correct the offender, while the others solely pursue punish
ment of the offense (expiatory) in such a way that these two ends are mu
tually exclusive, then the conclusion is unacceptable. From the definition 
of canonical penalties, it cannot be held that one type does not pursue 
punishment of the offense (medicinal) and the other type has absolutely 
no interest in correcting the offender (expiatory). This is because it can
not be held that the canonical penal system is not one, but two systems, 
one coercive/repressive and the other medicinal. 

This type of conclusion would justify taking a stand, (worth sub
scribing to in all its terms), radically contrary to the existence of penal 
canon law. First, this is because medicinal penalties would not properly be 
penalties, as is evident. Also, if one looks at expiatory penalties, in no way 
can a penal system be conceived, ( and it seems that it would also have to 
be held in secular laws) that had as its absolute purpose to repress off en
sive behavior for the benefit of the common good but with prejudice to a 
proper consideration of the person of the off ender. Such a person belongs 
to the same social organization and therefore must also be included in the 
purpose of the action by the authority who looks at the overall society of 
which the offender is an integral part. 

Underlying these considerations is an old question that was very 
much alive during the century preceding codification fervor and to which 
the canonical doctrine that preceded the first codification was not alien, 
as is logical. This is the debate between the Classic School and the Posi
tive School, which postulated the absolute theory and the utilitarian or rel
ative theory respectively as justification for penal law. 
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Reducing the question to general terms, with all the limitations that 
generalization implies, the absolute theory justifies imposing penalties as 
an "absolute" need for justice: justice per se requires that everyone receive 
reward or punishment according to his actions (retributio). Therefore, 
every offense should entail a penalty, regardless of whether the penalty is 
useful to the society or to offending person. It is justice itself (absolute), a 
priori and regardless of any other consideration, that requires that any in
fraction of the just order bear with it the corresponding penalty. This al
lows one to understand, for example, why in this theory the irrelevance of 
ignorantia iuris is postulated, although it is present in penal norms of 
secular law. Of course, this theory has meant a great advance compared to 
the arbitrariness and disproportionality of imposing penalties. It arose in 
the rationalist period of the 18th and 19th centuries, as a reaction to the me
dieval penal system, which degenerated further under the absolutism of 
the 17th century. In that sense, there has been noticeable improvement in 
the concept and in the regulation of imposing penalties. But, it is difficult 
to provide a satisfactory foundation for this type: what human yardstick 
can demonstrate what is absolutely just? 

Next, the relative or utilitarian theory arose. It was postulated in the 
Positive School, the name of which adequately situates it within the imma
nentist philosophical currents that were widespread in the 19th and 20th 

centuries. For this school, between offense and penalty there is no absolute 
nexus based on justice, but a merely extrinsic and relative nexus based on 
utility. The ratio of punitive power lies not in the intrinsic malice of the of
fense (which is a requirement for absolute justice) but in the prejudice or 
harm considered in itself, to which the offense leads, together with the 
need to care for the good of society ( theoretically not excluding the good 
of the offender himself). Therefore, punitive power does not have a vindic
tive or repressive nature, but rather a protective and preventive nature. If 
for the absolute theory punitur quia peccatum est, then for those who pro
pose the positive theory punitur ne peccetur. The measure of the punish
ment will not be the offense considered objectively, but the dangerousness 
of the offender himself. The key idea is not injustice, but antisociality. 

The many positive contributions of this theory are well known, espe
cially for providing means to combat offenses, improve the penitential 
systems, promote studies on the conduct of offenders and moderate the ri
gidity imposed by the absolute theory. But, one must immediately note 
that, in the consideration of the person of the off ender, there underlies a 
deterministic impregnation (physical and psychological features, social 
environment, hereditary characteristics, etc.) that is incompatible with 
the consideration of the entire human person, with which liberty is con
substantial. 

At this time, we shall not stop to consider attempts to overcome the 
two extremes to which these two theories lead: mixed theories and the the
ory of juridical guardianship, postulated by F. Carrara, with a well-known 
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influence on the first canonical codification. What is of interest here for un
derstanding the raison d'etre of the two types of canonical penalties is to 
remember the tension that exists between the two extreme concepts of 
foundation and purpose of the penalties. If one wishes to properly state the 
foundation and raison d'etre of canonical penalties, it would not be right to 
establish a radical separation between the bare punishment and pure me
dicinality, giving rise to two types of penalties that are radically different in 
nature. Because, just as it happened with the consequences of the theories 
described, this would lead to justifying pure repression ( expiatory penal
ties) or to using the excessively subjectivizing penal system, that would be 
difficult to subject to the minimum requirements of juridical and legal se
curity (medicinal penalties). 

The response to the foundation for the existence of penalties in 
canon law cannot come from either one of the terms to the exclusion of 
the other. This is because "retribution" and "medicinality" are two con
cepts that, with reference to penalties, cannot be considered from the 
same plane. Coercion and its instrument, punishment (negative retribu
tion for unjust behavior), look to justice and the social need for reparation 
(the just social order), whereas medicinality looks more directly to the 
salus animarum, a goal of a different order that is the ultimate intention 
and end of the system of law and that acts not as a direct operating princi
ple, but as an inspiring principle. 

Both concepts and goals, repression, or expiation, and medicinality, 
are involved in the justification of ius poenale; one may prevail, but never 
to the exclusion of the other. This is because, in the Church, the law can 
never exclude the salus animarum, although the "ius suum cuique tri
buere" may and should appear in all its force and adequacy. Neither can 
the salus animarum dispense with the "ius suum cuique tribuere." That 
would mean trying to construct charity at the expense of justice, which 
would carry with it pernicious consequences in terms of unvarnished spir
itualism that could easily end up in flagrant negation of the personal dig
nity of a member of the Christian faithful. It would omit the requirements 
for a minimum description of the elements of the offense and punish be
havior not previously classified, under the pretext of a sanctitas Ecclesiae 
which should in no way be directly sought with coercive instruments. 

Thus, medicinality and expiation are two concurrent elements in the 
justification of the canonical penal system. One cannot be stressed to the 
detriment of the other, unless one wants to pay the price of abandoning 
the juridical-penal system. Other pastoral instruments allow less regulated 
actions, from the fraterna correctio to quasi-penal measures such as cor
rep tio or various types of canonical penitence (see commentary on 
c. 1341). But, penalties have their own nature, and their content affects 
the concrete goods of any entity in the Christian esse. They cannot be 
used lightly for lack of sufficient discernment about their raison d 'etre, 
their opportuneness and their purpose. 
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Thus, the fact that there are medicinal penalties and expiatory penal
ties in canon law does not mean that there are two radically different 
types of penalties. That would require us to speak of two penal systems, or 
perhaps more properly of a penal system and a medicinal system. Instead, 
there are two complementary modes of reaction to offenses in which the 
stress falls more on medicinality or more on expiation. The stress deter
mines different manners of imposition. One looks more to the offender, re
quiring the prerequisite of contumacy ( a rebellious attitude of the off ender 
when he commits the offense) and the other is more directly aimed to
wards restoring the juridical-social order and therefore does not consider 
the attitude of the offender to be as relevant. Both methods are comple
mentary; each supports a canonical penal system in which the coercive 
defense of an ecclesial social order is sought as a condition and necessary 
environment for the integral development of the human and Christian per
son. They do not seek to sanctify with penal instruments , nor in the de
fense of the social order, do they dispense with the ultimate end pursued 
by Church law. In both cases, the offense as a clearly delineated juridical 
reality, objectivized through the technique of classification, is a necessary 
prerequisite to imposing the penalties. 

Another question that should be mentioned in the attempt to under
stand the canonical penal system is that there is no system of administra
tive sanctions. In contrast to penal sanctions and involving less serious 
sanction content, an administrative system should allow for a different 
kind of action (although never absolutely discretionary) when sanctioning 
certain behavior that is not an offense but does harm the social order. This 
absence means that the penal system must be extended beyond its proper 
limits, thus including certain types of offenses and certain penalties that 
are difficult to fit into a rigorous penal system. This means watering down 
the system to a degree-interjecting impediments to a proper understand
ing of it and to the rigor required in imposing canonical penalties. 5 

4. Final considerations 

Other specific questions must be treated in the commentary on the 
canons that follow. The points we have touched upon are sufficient to call 
attention to the importance of undertaking the task of divulging these gen
eral questions on penal canon law. The principal points are the following: 

a) to make it clear that recourse to penalties is always ultima ratio; 

b) in all cases and without exception, this recourse should be ori
ented toward protecting the Church's social-juridical order. It should never 
be understood as an instrument of governance to strengthen authority ( a 

5. Cf. A. MARzoA, "Sanciones disciplinares y penas can6nicas," in Ius Canonicum 28 
(1988), pp 181-196. 
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scope that would be appropriate to administrative sanctions, not to penal 
sanctions) and much less as an instrument for sanctification; 

c) the decision to impose a penalty, a decision rigorously made in ac
cordance with cc. 1341ff, should be made with a no less rigorous knowl
edge of the channels of imposition and the criteria for choosing those 
channels together with a scrupulous respect for the formalities that must 
be followed; 

d) the procedures to be followed upon imposing penalties (the actual 
steps to be taken, determination of the penalty, etc.) and upon remitting 
penalties ( conditions, formalities with regard to the procedures followed 
in imposition, etc.) must be the procedures proper to law, without ambigu
ous or vague recourse to the sacramental internal forum; 

e) when, after prudent assessment of the circumstances, it is deemed 
proper to impose a penalty, it should be done with all the rigor and clarity 
that a penal-juridical system demands, without subterfuge ill-hidden under 
the particularity of canon law, for in that case would not be such. It 
would instead be a defect of comprehension of the system of canon law. If 
there is no other remedy (and this should be seriously pondered), the pen
alty may be imposed as it has to be imposed. Its consequences must be 
assumed with the firmness that governance of the Church requires when it 
is trying to def end its most fundamental goods. 

What about the scandals that might arise from the formalities in
volved in a penal procedure? The question no doubt responds to a delicate 
problem that must be left in the prudent hands of those who apply the law. 
But, to state the question in rigorous terms, perhaps we should also ask 
just where scandal is the most harmful. Is it in the penal stage-granting 
certain "disadvantages" to the necessary publicity-or in inhibition in the 
face of a flagrant attack on the Church's fundamental goods? Evidently, 
the first is the more explosive, but the second, because it is slow, is more 
effective in eroding the bonds of communio ( cf. c .  205) and in the end, in 
damaging the sanctifying mission when it disturbs the common good nec
essary to the integral development of the human and Christian person. 
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TITULUS I 
De delictorum punitione generatim 

TITLE I 
The Punishment of Offenses in General 

------- INTRODUCTION ------

Angel Marzoa 

This title includes the two introductory general canons of book VI. 
The constituent principles of the penal system are condensed in these two 
canons (1311-1312): affirmation of the "native and proper right" that the 
Church has to exercise ius coactivum (c. 1311), and the types of penalties 
in effect as well as other types of sanctions that are not necessarily penal 
in nature ( c. 1312). 

In contrast to the beginning of book V of CIC/1917, the way penal 
matters are approached in CIC is noteworthy from the very first canons. If 
one looks at cc. 2195ff. CIC/1917, one finds that that Code opened the 
book De delictis et poenis with a definition and classification of the types 
of offenses, then treated the penalties in cc. 2214ff. 

But, the two canons composing the first title of this book restate the 
Church's ius puniendi, then list the types of penalties and sanctions. 

As is well known, the reason for this is the express wish not to in
clude definitions in the text of the Code "because the Code is not an in
struction manual, and definitions present many dangers."1 Indeed, a code 
of laws is no place for definitions, nor is it the task of the legislator to 
define. This is a task for doctrine, in the area of juridical science, where 
definitions belong and where they will be extremely useful for an under
standing and application of the norms, but do not involve the legislator or 
cause thorny problems of interpretation due to legal definitions ( on the 
concepts of offense and punishment, see introduction to part I of book VI). 

1. Comm. 16 (1984), p. 38. 
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131 1  Nativum et proprium Ecclesiae ius est christifideles de
linquentes poenalibus sanctionibus coercere. 

The Church has its own inherent right to constrain with penal sanctions 
Christ's faithful who commit offences. 

SOURCES: c. 2214 § I; LG 8; GS 76; PAULUS PP. VI, Alloc., 4 oct. 1969 
(AAS 61 [1969] 711); PAULUS PP. VI, Alloc., 4 aug. 1976; 
Prine. 9 

CROSS REFERENCES: cc. 1312, 1321 

l. Introduction 

C OMMENTARY 

Angel Marzoa 

The first canon of book VI states a general principle of public law: 
the Church is an original and independent society with its own end and 
the adequate means to attain it. Among these means are the power to cre
ate and enforce laws and to use penalties for off enders who violate those 
laws or juridical norms. 1 

This is basically what is being addressed in the first canon of book 
VI. Was this statement of principle necessary? Is a legal text the proper 
place for such a statement? 

It appears that a statement of this type is more appropriate to the 
theory of canon law than it is to a legal text. However, the legislator 
wished to open book VI with words which are practically identical to 
those in c. 2214 § 1 CIC/1917.2 One thing is clear; regardless of the techni
cal question of whether a legal text is the proper place for such a state
ment, the fact is that the legislator considered it necessary. This leads us 
to the conclusion that the content of the canon is not being established ad 
extra (in that case, it would be more logical to have a first canon in the 
CIC with a more gene ral and comprehensive statement that also included 

1. Cf. J. ARIAS, commentary on c. 1311, in Pamplona Com. 
2. We find declarations of a similar nature in other canons of the CIC: cc. 747 § 1 

(regarding the "munus docendi"), 1254 § 1 (regarding the jurdical-patrimonial dimension of 
Church), and 1260 (regarding the ius exigendi which assists the Church in obtaining from 
the faithful the necessary financial means to achieve its ends); and also confirmation of the 
Church's right to establish and direct schools (c. 800 § 1) and to set up universities (c. 807), 
in two particularly displays of how its activities co-incide with those of governments. 
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the exercise of the ius coercendi),but rather ad intra. In other words, the 
legislator wishes to affirm positively within the Church and for the per
sons for whom the canonical norms are designed, that "the Church has its 
own inherent right to constrain ... " This clearly emphasizes that the ques
tion was not without controversy, in the very bosom of the Church, at the 
time of promulgation of the CIC 

Indeed, the question of whether the Church has coercive power, es
pecially doubts about the appropriateness of exercising it, and if it is a 
potestas propria, was raised in doctrinal discussions prior to the new cod
ification. That is why the codification commission felt it necessary to take 
action and settle the question by stating the principle that no canonist can 
admit the suppression of penal law since ius coactivum is a ius inherent 
to any "perfect society,"  and the Church cannot waive it (Principles 9). 
The statement is repeated by the coetus de Jure poenali, significantly 
under an epigraph entitled "Caritas et coactiva potestas," as a universally 
accepted principle. The Church is a society of a supernatural order; seek
ing the salvation of all the faithful. It not only achieves its historical mis
sion by generously giving of its goods, but also by placing the means for 
preserving them in the path to salvation and when necessary, having re
course to the appropriate remedies to avoid offenses and, when they do 
occur, to recover the faithful in bonum ordinem. 3 

Paul VI referred to this problem in a significant eloquent text, if we 
take into account the date he spoke (1970, at the height of the fervent doc
trinal debate over the new codification): "The discussion, in the revision 
phase of the Code of Canon Law, remains open. All that which, for exam
ple, makes reference to warning, condemnation, excommunication, leads 
the delicate modern sensibility to think these matters on the verge of dis
appearing, as a remnant of an absolute power that today has been left be
hind. One cannot forget, however, that the coercive power is directly 
founded on the experience of the early Church, and that St. Paul already 
makes use of it in the Christian community of Corinth: the perspective of 
this reference suffices for an understanding of the pastoral significance of 
so severe a procedure, placed solely at the service of the spiritual and 
moral integrity of the whole Church, and for the good of the very off ender: 
'ut spiritus salvus sit in die Domini Nostri Iesu Christi."'4 

The words of the Pontiff as he touches in recto on the question of 
whether the Church has coercive power may be considered the most im
mediate reference for the firm conviction that motivated the codification 
commission and that in the end was placed in this canon. 

3. Schema documenti quo disciplina sanctionum seu poenarum in Ecclesia latina 
denuo ordinatur (Typis Polyglottis Vaticanis 1973), p. 11 .  

4. PAUL VI, "Discurso al Tribunal de la S .  R. Romana, January 29, 1970," in Insegnamenti 
di Paolo VI, VIII (1970), p. 89 (emphasis added). 
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The question belongs in the continuity of canonical tradition. A com
parison of the text of c. 1311 with the parallel text in CIC/1917 (c. 2214 
§ 1 )5 shows that they are practically identical, with a few small details that 
can be summarized as follows: 

a) the phrase "independens a qualibet humana auctoritate" was de
leted since it is considered to be included in the adjectives nativum et 
proprium. Perhaps in the older codification it was necessary to state it ex
pressly, but the terms nativum et proprium leave no room for doubt; 

b) christifideles instead of sibi subditos is used for greater preci
sion; the Church, as a legally recognized society, may have "subjects" (sub
jects of canon law) who are not faithful. Considering the content and 
raison d'etre of canonical penalties, they cannot be imposed upon some
one who is not a member of Christ's faithful; 

c) the words "penal sanctions" are used instead of "poenas spiritu
ales et temporales." Could this mean a waiving of the imposition of tempo
ral penalties? It appears not, for removal from an office, for example, is 
typically a "temporal" penalty. What they are trying to do with the substi
tution, technically correct, is to remit the question to where the content of 
penalties is systematically described ( cc. 1331ff) and avoid it for the 
present. 

2. Coercive power of the Church according to ecclesiastical 
tradition 

The incontrovertible affirmation in c. 1311 is not made in a vacuum. 
Behind it are many pronouncements in the Church's doctrinal and disci
plinary sources. Briefly, the most significant among them are: 

a) In Holy Scripture, one finds numerous texts that, for content and 
for reference made to them subsequently by the Magisterium and by doc
trine, are considered to be at the foundation of coercive powers. For ex
ample, the positive will of Christ is shown in Mt 18:15; the doctrine and 
practice of the Apostles as they appear in 1 Cor 4:21; 2 Cor 10:6; 13:2; 
2 Thess 3:14; 1 Tim 1:20.6 

b) The statements made by the Church's Magisterium, among which, 
a few of the most significant are: 

- (a. 1327) John XX.II (Constitution Licet), which condemns, among 
the errors of Marsilius of Padua on the constitution of the Church, the fol
lowing statement: "Quod [Papa vel] tota Ecclesia simul iuncta [sumpta] 

5. "Nativum et proprium Ecclesiae ius est, independens a qualibet humana auctoritate, 
coercendi sibi subditos poenis tum spiritualibus tum etiam temporalibus." 

6. Cf., for the reading of these texts from the penal perspective, the monograph of 
J. ARIAS, La pena canonica en la Iglesia primitiva (Pamplona 1975). 

222 



MARZOA Tit. I. The Punishment of Offences in General c. 1311 

nullum hominem [quantumcumque sceleratum] punire potest punitione 
coactiva, nisi concedat hoc Imperator [nisi Imperator daret eis auctori
tatem]"  (Dz.-Sch., 945); 

- (a. 1415) the Council of Constance, which condemns the follow
ing statements among the errors of Wyclif: "Praelatus excommunicans 
clericum, qui appellavit ad regem vel ad concilium regni, eo ipso traditor 
est regis et regni" (Dz.-Sch., 1162); and "Nullus praelatus debet aliquem ex
communicare, nisi prius sciat eum excommunicatum a Deo" (Dz.-Sch., 
1161); 

- (a. 1520) Leo X, which condemns the statement among the errors 
of Martin Luther: "Excommunicationes sunt tantum externae poenae nee 
privant hominem communibus spiritualibus Eccclesiae orationibus" 
(Dz.-Sch., 1473); 

- (a. 1794) Pius VI (Constitution Auctorem Jidei), which condemns 
two propositions from the Synod of Pistoia which, among other things, de
nied "ad earn [the Church] pertinere, exigere per vim exteriorem subiec
tionem suis decretis;" "Ecclesiam non habere auctoritatem subiectionis 
suis decretis exigendae aliter quam per media, quae pendent a persua
sione" (Dz.-Sch., 2604-2605); 

- (a. 1864) Pius IX (Constitution Quanta cura), which includes the 
following proposition among other errors on the Church and its rights: 
"Ecclesia vis inferendae potestatem non habet" (Dz.-Sch., 2924); 

- cf. also, on the same subject, Leo XIII, Encyclical Inmortale Dei 
of November 1, 1885, no. 5.7 

c) Finally, because it is the most recent, we note a text by the Roman 
Pontiff, released in 1979, just before the promulgation of the CIC: "In the 
vision of a Church which protects the rights of each of her faithful, but 
which also promotes and protects the common good as an indispensable 
condition for the integral development of the human and Christian person, 
penal discipline as well positively has a place: even the penalty threatened 
by the ecclesiastical authority (but which in reality is the recognition of a 
situation in which the subject has placed his or herself) is seen, in effect, 
as an instrument of communion, that is, as a means of recouping the defi
ciencies of the individual good and of the common good which were man
ifested in the anti-ecclesial, delictive, and scandalous behavior of 
members of the people of God. "8 

7. Cf. for all these references P. GASPARRJ-I. SERED!, Codex Juris Canonici Fontes, III, 
no. 592, p. 238, where these and other texts are adduced as sources confirming the power to 
coerce in the CIC/1917. 

8. JOHN PAUL II, Discurso al Tribunal de la S.R. Romana, February 17, 1979, in AAS 71 
(1979), pp. 422-427 (also in Insegnamenti di Giovanni Paolo IVl [ 1979) ,  p. 412): the Pope 
analyzes "the problem of the relationship between the protection of rights and ecclesial 
communion." 
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3. Coercive power of the Church 

Among the suggestions that arose at the time of the 1973 Schema a 
propos (the text of the current c. 1311), there was one not to use the term 
"punish" ("nimis durum visum est verbum 'coercendi"'). What was pro
posed in its place was "sanctiones poenales imponendi." However, the 
term "punish" ( coercere) was retained because of the long canonical tradi
tion behind it. Therefore, it is in that term that the true meaning must be 
sought, and the "harshness" imputed to it is not to be found there.9 

It was in this tradition that in the first canon of book VI the legislator 
wished to preserve two strictly penal terms, offender and punishment, 
without yielding to suggestions to "soften up" in the penal matters of 
canon law. The fact is that beneath those suggestions there lies hidden a 
confusion between what penal law is and how it should be applied. Actu
ally, and in spite of the vagueness of the general title of book VI (see intro
duction to book VI, The question of the titulus), its terminology is quite 
rigorous and precise concerning all strictly penal matters in the Liber: of
fense, offender, penalties, etc. This is because these are typical penal insti
tutions, backed up by an abundant and rich doctrinal tradition that 
frequently has not been considered sufficiently in the critical remarks of 
the various prior schemata, and these institutions have been fully embed
ded in the context of juridical knowledge. The application of penal law is 
a different question, with a special effect on the Church's law. That is 
where "rigor with gentleness, justice with mercy, severity with mildness" 
belongs.10 

To summarize: penal law is law. It is a reality that is not susceptible 
to being appreciated in terms of harshness or softness, rigor or mercy, all 
of which will be given by the criteria that the legislator introduces when 
codifying application of the law. At that point, one must address not the 
nature of penal law, but its application. Thus, we are remitted in the CIC 
to cc. 1341-1353, where the legislator gives consideration to the Christian 
faithful and their dignity in terms that are not comparable with any other 
penal law in state systems. 

Picking up the thread of commentary on the canon, when one tries to 
understand coercive power in the Church, one must look to canonical tra
dition. The novelty of the CIC does not consist in reinventing canon law 
but in adapting it to the historical circumstances of the times. Although 
this it is a profound adaptation and not merely facelift, it cannot be seen 
as a negation of the fundamentals of what has been in other terms ac
cepted and subjected to exegesis over the centuries: "The penal system 

9. Cf. Comm. 8 (1976), p. 167. 
IO. Schema documenti quo disciplina sanctionum seu poenarum in Ecclesia latina 

denuo ordinatur (Typis Polyglottis Vaticanis 1973), p. 12 ,  where the Tridentine text 
transcribed in c. 2214 § 2 CJC/1917 is listed. 
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which we encounter in the CJC/1917 and later in the CIC is the fruit of  a 
development already initiated in the early years of the Church. Its substan
tial definition, still in force today, can already be found in the Decretals." 11 

Consequently, c. 1311 is connected to c. 2214 § 1 CJC/1917, which is 
one of its sources, as can be seen above. In our current specific circum
stances, c. 1311 is especially in tune with general juridical tradition.12 

In light of these considerations one may say that coercive power in 
the Church, in the general context of the purpose of canon law, within the 
framework of its proper purpose, 13 must be understood as a potestas pro
pria, of external forum, with the purpose of safeguarding, or restoring, if 
applicable, social juridical order, as a necessary assumption for the eccle
sial common good in which it is possible for an individual to realize him
self as a person and as a Christian. It is a potestas coactiva that, when 
exercised, places one "in the presence of a true penal law and not in the 
presence of a mere eccleciastical discipline."14 

Consequently, it is a potestas that has the offense as the cause for 
being exercised, the restoration of social order as its purpose and the anti
ecclesial (delinquent) behavior that may be derived from it as its means. 
Cause, purpose and means are proper to penal law and therefore indepen
dent in operation from any moral judgment that the behavior may merit in 
each specific case. The connection between the moral and penal aspect of 
behavior arises only, although strongly, from the subjective element of the 
offense (see commentary on c. 1321). 

For the question of the "compatibility" between the Church's mis
sion, the freedom of the act of faith and coercive power, see introduction 
to book VI, True penal law. For the concepts of penalty and offense, see 
commentaries to cc. 1312 and 1321, respectively. 

11. V. DE PA0LIS, De Sanctionibus in Ecclesia (Adnotationes in Codicem: Liber VI) 
(Rome 1986), p. 31. 

12. With respect to the historical development of the canonical penal Law, one can consult, 
among other things, the synthesis of G. MICHIELS, De delictis et poenis, I, De delictis (Paris
Tornai-Rome-New York 1961), pp. 30-40; and subsequently to the publication of CIC, the 
more condensed work by V. DE PAOLIS, De Sanctionibus in Ecclesia . . . , cit., pp. 31-40. 
13. See, for the question of the end, the introduction to book VI: "Fin del Derecho penal y 

fin de la Iglesia." 
14. F. AzNAR, commentary on c. 1311, in Salamanca Com. 

225 



c. 1312 

1312 

Bk IV. Pt. I. Off enc es and Punishments in General MARZOA 

§ 1.  Sanctiones poenales in Ecclesia sunt: 
1 ° poenae medicinales seu censurae, quae in 

cann. 1331-1333 recensentur; 
2° poenae expiatoriae, de quibus in can. 1336. 

§ 2.  Lex alias poenas expiatorias constituere potest, 
quae christifidelem aliquo bono spirituali vel tempo
rali privent et supernaturali Ecclesiae fini sint con
sentaneae. 

§ 3. Praeterea remedia poenalia et paenitentiae adhiben
tur, ilia quidem praesertim ad delicta praecavenda, 
hae potius ad poenam substituendam vel augendam. 

§ 1. The penal sanctions in the Church are: 
1 ° medicinal penalties or censures, which are listed in cann. 1331-

1333; 
2° expiatory penalties, mentioned in can. 1336. 

§ 2. The law may determine other expiatory penalties which deprive a 
member of Christ's faithful of some spiritual or temporal good, and 
are consistent with the Church's supernatural purpose. 

§ 3. Use is also made of penal remedies and penances: the former prima
rily to prevent offences, the latter rather to substitute for or to aug
ment a penalty. 

SOURCES: § 1: S. AUGUSTINUS, De civitate Dei, 21, 13; cc. 2216, 1 ° et 2°, 
2241, 2286; PIUS PP. XII, Alloc., 3 oct. 1953 (AAS 45 [1953] 
742-743); PIUS PP. XII, Alloc., 5 feb. 1955 (AAS 47 [1955 ] 81); 
PIUS PP. XII, Alloc., 26 maii 1957 (AAS 49 [1957] 407-408); 
PAULUS PP. VI, Alloc., 4 oct. 1969 (AAS 61 [1969] 711) 
§ 2: c. 2215; LG 9; Prine. 3; PIUS PP. XII, Alloc. 5 dee. 1954 
(AAS 47 [1955] 67-68); PIUS PP. XII, Alloc., 5 feb. 1955 (AAS 
47 [1955] 78) 
§ 3: cc. 2216, 3°, 2223 § 3, 3°, 2307, 2312 

CROSS REFERENCES: cc. 1311, 1331-1340 

C OMMENTARY 

Angel Marzoa 

Penalties in the Church 

After affirming the Church's coercive power ( c. 1311), it is logical, 
given the organization of the subject matter, to list the instruments of this 
power (penalties and other punishments) (see introduction to pt. I of 
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book VI on the issue of medicinal and expiatory penalties in the context of 
the purpose of canonical penal law and justification of ius coactivum in 
general). 

This canon is limited to a summary list of the coercive instruments 
upon which canon law may draw. A detailed description is found in 
title IV, Penalties and other punishments, cc. 1331-1340 (see respective 
commentaries). Let it suffice for now to emphasize that the canon suffi
ciently separates "penal sanctions" (§§ 1 and 2) from "penal remedies and 
penances" (§3). Although generally speaking, the canon refers to coercive 
canonical instruments, here a clear distinction is made between those that 
are properly penalties (punishment for offenses) and others ("other pun
ishments"), which are not penalties because they do not necessarily re
quire prior commission of offenses. They are somehow related, however, 
insofar as they try to prevent offenses (penal remedies) or may be used to 
substitute for or augment the effectiveness of a penalty. 

When one looks at the types of penalties provided in Church law, 
two general questions inevitably arise: a) how far and how strongly these 
types of penalties may help the restauratio of the social order, which 
should be the purpose of a penalty ( on this, see introduction to part I: Pen
alties); and b) to what degree that these canonical penalties are real pen
alties, true coercive instruments, or, what amounts to the same thing, to 
what point in canon law there is actual coercion and not merely an appar
ently feeble imitation of state laws. 

a) Restoration of a just social order 

How can an injustice be remedied? How can the social damage pro
duced by delinquent behavior be remedied? The proper reparation for this 
type of injustice is the fulfillment of a penalty: "a penalty places its subject 
in a position of submission and humiliation directed toward correcting an 
attitude of defiance and rebellion against the human community." 1 

Every offense implies an attitude of defiance and rebellion against 
society. However, a clarification is required. It is true that in frequently 
committed offenses there is an element of human weakness, and this detail 
should not be underestimated, especially in a legal system like canon law. 
But neither can it serve as an excuse to water down an objective consider
ation of the damage caused by the offense. 

An offense cannot be treated as something independent of the of
f ender, but the offense is one thing and the offender is another. While they 
are distinguished from each other, they are not separate ; it is simply that 
one must avoid confusing the two terms. The law is sensitive to both reali
ties. From the point of view of the offense, considered abstractly, all 
mechanisms for an adequate classification and verification are established 

1. J. HERV ADA, Lecciones de Filosofia del Derecho (Pamplona 1992), pp. 294-295. 
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in a specific case. This is achieved through the technique of classification 
(see introduction to part II: Classification). There is, however, no offense 
without an offender. Therefore, the law establishes the necessary devices 
to "identify" who the offender is in a specific case. This is established pri
marily in part I, title III, "Those Who Are Liable to Penal Sanctions." This is 
how the law includes all the variations there may be in materially commit
ting an offense. Thus, taking into account the particular circumstances of 
each case, one may or may not speak of an actual offender and, conse
quently, of an offense. The law adequately provides for all the subtleties 
that a consideration of human weakness may contribute to the fact of 
committing an offense. Such subtleties range from those that preclude an 
offense (the requirements of imputability and exonerating causes) to 
those that, without precluding an actual imputation of offensive conduct, 
still are reason not to apply the penalty in all strictness ( causes that would 
exonerate from punishability or mitigate imputability as required for miti
gating penalties). 

Any offense a se implies an attitude of defiance and rebellion against 
society. Penal law looks at defiance and rebellion from its own social 
point of view: any offense in itself implies a "negation" of the established 
social order. If the community does not react against this negation, it be
comes an entity within the bosom of society, bearing a heavy load of cor
rosiveness that affects all of society's constituent parts. At first glance, 
this is not about the persona of the off ender but about the value of the ele
ments that identify and constitute the very fabric of the community. The 
community itself is in danger insofar as, if it does not react, it would 
admit a negation of its existence to enter within. It must react. The reac
tion is to impose a penalty that "re-establishes" a just social order and re
affirms what the offense was negating. In other words, before the off ender 
fulfills the penalty and is thus reincorporated into the social order, the act 
of imposing the penalty has already produced a restauratio. 

Think, for example, of the offense of heresy, described in c. 1364. It is 
possible that a heretic may refuse to comply with the penalty of excommu
nication, but if so, the fact that the penalty is imposed, and even more so 
when it is announced, presupposes a restauratio in the bosom of the 
Church. From the moment that the social organization strongly rejects be
havior that carries within it the seeds which will destroy its unity of faith, 
restoration can take place. Of course, the ecclesial community suffers 
when there is heresy, but its suffering is cured when a reaction is produced 
within the society to expel the person who tries to become an arbiter of 
truth therein and who places himself above the binding power of the eccle
siastical magisterium. Before penalties are imposed, other types of reac
tion are possible; therefore, the prudent legislator decrees that all possible 
means of forcing the alleged offender to renounce that defiance and rebel
lion be first exhausted (cf. c. 1341). But, in some cases imposition of a pen
alty ( ultima ratio) will be the only means of restoring the disturbed order. 
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Naturally, restoration will be complete ("perfect" must be under
stood here in the context of the scope of the law, in other words as far as 
the law tries to reach) when, in addition, the offender reacts positively, 
and the penalty motivates him to renounce his attitude and rectify his con
duct ("medicinal" penalties especially try to reach this point). But, even if 
restoration is incomplete, the penalty still has accomplished its purpose. 

The ambiguity surrounding the term "restoration" should be elimi
nated. "Restore" does not mean "re-create," as if offensive behavior could, 
through a penalty, be placed in an imaginary "time machine" and in some 
way the situation prior to the commission of the offense could return. Res
toration is not an attempt to "re-create" the just social order as if it had not 
been disturbed. What is being restored is nothing more than what can be 
restored. A penalty can never restore to life the victim of murder. What it 
can do, and this is the scope we mentioned, is to restore the climate of se
curity and therefore of protection for the rights of the members of the 
community. 

If every offense is a legal injustice (materially, an offense may also 
have other dimensions of injustice, but they are not within the scope of 
legal justice, which is the proper scope of penal law), with respect to legal 
justice, imposing a penalty thus produces restoration or re-establishment 
of a just social order. To claim otherwise from the point of view of the law 
is to claim that it is impossible, or in other words, that it is an absurdity. 

b) Coercive force and penal force of canonical penalties 

In considering the penalties described in this canon, one reaches a 
question that was debated at length in the discussions on the nature of 
canon law. In light of "penalties" such as those described in cc. 1331-1340, 
can one speak of true coercion in canon law? 

If one of the parameters of coercion is the deprivation of liberty, and 
the use of physical force in general, the response will obviously have to be 
negative. However the issue is really whether physical force and coercion 
are necessarily one and the same. Thinking that they are the same is what 
is behind some stances against the juridicity of canon law, and it is also 
what has caused several problems in understanding the nature of the law 
of the Church, principally in the last two centuries. 2 

Coercion is not the same as the feasibility of having recourse to 
physical force. Basically, that would be to reduce men to the level of pure 
animality; physical punishment is not the only way to "coerce" a human 
being. Coercion is not necessarily linked to the physical deprivation of lib
erty or to physical force. Under canon law, there is no possibility of depri
vation of physical liberty, of prison, nor of any other similar type of 
material coercion, but there is privation, and that concept is essential to 

2. A clear summary of the question can found in P.J. VILADRICH, "El Derecho can6nico," in 
Derecho can6nico, I (Pamplona 1974), pp. 48-49. 

229 



c. 1312 Bk IV. Pt. I .  Off enc es and Punishments in General MARZOA 

coercion. Therefore, there is no deprivation of liberty as there is in state 
social organizations, but there is deprivation of the goods required to be 
free in the Church so as to be able to be a member of the Church. Coercion 
as deprivation of goods that, while spiritual, are realized temporally, is at 
least as coercive and penalizing as deprivation of physical liberty. The ef
fectiveness of deprivation will depend upon the interest for the Christian 
faithful in that liberty or in the goods required for realization, but this 
could occur as much in the deprivation of the sacraments as in jail. The 
fact that an offender cared so little about liberty as to subjectively con
sider being jailed as no penalty cannot be considered as ineffectiveness or 
absence of coercion. 

If one reduces the possibility of exercising real coercive power to 
the physical possibility of deprivation of liberty, one would have a reduc
tionist view of man, in which the only value was liberty of movement. The 
Church possesses real coercive power, inasmuch as the goods that it takes 
away are more intensely desired and more necessary to the Christian 
faithful than liberty of space and movement because the goods are neces
sary to aspire to the real liberty of the children of God. This is the highest 
concept of liberty ever expressed. Therefore, it has rightly been stated 
that canon law has within it stronger coercive powers than does the state. 
In this sense, canonical penalties (medicinal or expiatory) are more than 
sufficiently coercive. Within Church law his in terris, we may quite prop
erly speak of true coercive power. 

230 



SANCHIS Tit. II. Penal Law and Penal Precept cc. 1313-1320 

TITULUS II 

De lege poenali ac de praecepto poenali 

TITLE II 

Penal Law and Penal Precept 

------- INTRODUCTION ------

Josemaria Sanchis 

1. Certain specific aspects of penal law and penal precept are regu
lated in the canons under title II. They concern the laws and precepts that 
establish or threaten a penalty against those who violate the juridical or 
imperative behavioral obligation (mandate or prohibition) described 
therein.1 Law and precept are the juridical instruments by which to deter
mine the different unjust types of behavior that may be punished and the 
penalties to impose upon those who commit offenses. Thus, penal law and 
penal precept (and only these two, therefore excluding custom) are the 
formal constituent sources of offenses, insofar as they indicate which be
haviors are considered delinquent and will thus incur the penal sanction 
established therein. Therefore the specific element that characterizes 
penal norms is the sanction that they mandate. Along with the penalty, the 
norm must also precisely describe the behavior to be punished and that 
which constitutes the offense. This task is called typificatio (see com
mentaries to cc. 1321 and 1399 on the meaning and function of penal 
norms in determining the canonical concept of offense). 

2. These penal norms are only ecclesiastical norms (cf. c. 11) in the 
sense that although "the Church has its own inherent right to constrain 
with penal sanctions Christ's faithful who commit offenses" (c. 1311), and 
offensive behavior is frequently unjust because it is a violation of divine 
law (natural or positive). Still, the decision to impose a penalty for certain 
behavior is, in the final analysis, always made by an ecclesiastical official. 

3. The nature of penal law causes no special difficulties. It is the 
means by which the legislator promulgates perpetual, permanent or stable 
common prescriptions that have as their passive subject a community 
with the ability to receive a law and that is therefore a general and 

1. Cf. J. SANCHIS, La legge penale e il precetto penale (Milan 1993). 
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abstract addressee. In its more general aspects, the juridical system of 
penal law is common to every other type of law. It is principally regulated 
by cc. 7-22. In these canons, certain particular dispositions are established 
that are traditional in the canonical system law and specific to penal laws. 
Those particularities that evidence great respect for human dignity and for 
the Christian faithful are typical of Church law. They tend to guarantee the 
most basic fundamental rights, which might be affected by the discipline of 
sanctions and seriously violated if sanctions are not applied with a lively 
sense of justice and in strict obedience to the law. Among these norms are 
ones that establish a strict interpretation of penal laws ( c. 18); prohibit the 
use of analogy if there is no express prescription in the law on a given 
penal matter ( c. 19); and expressly exempt the case where the person 
breaking the law or precept was guiltless in his ignorance (inadvertence 
and error are equivalent to ignorance) that he was breaking a law or dis
obeying a precept, or extenuate only if he did not know that the law in
cluded a penalty (cc. 1323,2° and 1324 § 1,9°, respectively). Ignorance is 
never presumed by the law or by the penalty ( c. 15 § 2). 

Furthermore, in c. 87 § 1, penal laws issued by the supreme authority 
of the Church are excluded from the powers of dispensation enjoyed by a 
diocesan bishop. 

4. With regard to determining the nature of the penal precept, doc
trine is not unanimous. According to the norms in the Code, c. 49, which is 
included in the title on singular decrees and precepts, considers a precept 
to be a type of decree, an administrative act, that may be issued by anyone 
with simple executive power ( cf. c. 48) and "by which an obligation is di
rectly and lawfully imposed on a specific person or persons to do or to 
omit something, especially in order to urge the observance of a law." 

The discussion on the nature of a penal precept is part of the greater 
issue of the nature of precepts in general. The question is whether a pre
cept simply requires the law to be obeyed (if so, a precept would be an ad
ministrative act) or whether the precept can also fulfill an innovative 
function in the legal system by threatening obligations that are not present 
in the law. In the latter case, a precept is, or could be, a singular norm 
proper to legislative power. 

Some authors2 see the threatening of penalties as an innovating act in 
the law. They think that it creates objective law and therefore is a typical 
activity of the legislative power, which by its very nature can only be 
wielded by those with such powers. Therefore, a precept that threatens a 
penalty, a penal precept, cannot be considered a simple precept or an ad
ministrative act, but a singular norm that can only be issued by a legislator. 

2. Principally P. LOMBARDiA, Lecciones de Derecho Canonico (Madrid 1984), p. 165 and 
J. ARIAS, "El precepto can6nico como normajurfdica o como acto administrativo," in Revista 
Espanola de Derecho Canonico, 39 (1983), pp. 228-229. 
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However according to the most common opinion,3 a penal precept is 
only a type of the precept established in c. 49. Its essential aspects are reg
ulated by cc. 35-38, which refer to special administrative acts, specifically 
to decrees and special precepts. In other words, these authors understand 
that, by use of the precept, the executive power may not only threaten and 
determine the content of the law, but may also create, modify and extin
guish subjective juridical situations for a specific case, provided that it has 
been given the power to do so by law and that it is subject to the law. 

Therefore, every precept, including a penal precept, is an act that is 
administrative in nature because it is to the executive authority that the 
law attributes the power to threaten penalties for specific cases by means 
of precepts. In fact, c. 36 § 1 explicitly permits administrative acts that 
threaten penalties, and c. 1319 establishes the principle that anyone who 
can impose precepts in the external forum may also give penal precepts. It 
implicitly remits to general norms in matters of the juridical system of the 
precepts. The content of a penal precept consists of a positive (mandate) 
or negative (prohibition) order, whether or not previously established by 
law, with the threat of a penalty. 

This is also a singular act or precept, "imposed on a specific person 
or persons." Therefore, the intended person can be an individual or sev
eral persons, but specific, clearly distinguished, and considered as individ
uals. 

5. A penal precept may both determine and constitute an offense. 
The principal function of a penal precept is to determine more specifically 
the author of the offense or the penalty provided by penal law. In other 
words, a penal precept does not normally constitute a new offense but 
simply more clearly defines some of its aspects. The reason is that, be
cause the situations and persons are specific and predetermined, the vari
ous factors and specific circumstances of the case may more easily be 
taken into account. However, it is possible that a penal precept may create 
or constitute a new offense that was not previously described or classified 
by a law, but only with respect to the specific person or persons for whom 
it was issued. 

6. A penal precept is mainly personal in nature ( cf. c. 52) and tends 
to be transitory or temporal. In other words, it is justified by unexpected 
or emergency situations (such as the one included in c. 1399) that demand 
swift and precise action. After those circumstances have disappeared, it is 
advisable to revoke the penal precept, or, if it is appropriate, to replace it 
with a law. 

7. The Code apparently explicitly provides only for singular pre
cepts. However, some authors consider that there are no doctrinal or legal 

3. For a direct study of the question E. LABANDEIRA-J. MIRAS, "El precepto penal en el 
CIC," in Ius Ecclesiae, 3 (1991), pp. 671-690. 
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reasons to preclude general precepts, and therefore also general penal 

precepts, that threaten to fail to fulfill a juridical obligation. The issue has 
been studied very little, but a number of authors consider that a penal pre
cept may only be particular, since general precepts are identified with the 
law4 and would not be justified in a penal system. However, considering 
that there is no clear distinction in current norms, as would be desirable, 
between disciplinary and penal areas and thus between disciplinary and 
penal sanctions, it seems undeniable that the general norms of ecclesiasti
cal administration ( executory decrees, executive decrees and instruc
tions, regulated in cc. 31-34) may establish disciplinary sanctions, as in 
fact actually occurs. 5 

Therefore, in the current canon penal law, there is in fact no "reserve 
of law. " Perhaps it would have been better to reserve the constitution of 
penalties to the legislator and leave for the executive authority a more 
specific determination, by means of precept, of the offense and/or the pen
alty established by law. 

4. Cf., e.g., A. BORRAS, Les sanctions dans l'Eglise (Paris 1990), p. 58 and A. MARZOA in 
Manual de Derecho canonico (Pamplona 1988), p. 696. 

5. Cf. Seer. St. Instr. Secreta continere, February 4, 1974, regarding the pontifical secret, 
in AAS 66 (1974), pp. 89-92, and RGCR, arts. 70-85. 
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1313 

Tit. II. Penal Law and Penal Precept c. 1313 

§ 1. Si post delictum commissum lex mutetur, applicanda 
est lex reo favorabilior. 

§ 2 .  Quod si lex posterior tollat legem vel saltem poe
nam, haec statim cessat. 

§ 1. If a law is changed after an offence has been committed, the law more 
favourable to the offender is to be applied. 

§ 2. If a later law removes a law, or at least a penalty, the penalty immedi
ately lapses. 

SOURCES: § 1: cc. 19, 2219 § 1; 2226 § 2 
§ 2: C. 2226 § 3 

CROSS REFERENCES: cc. 6 § 1,3°, 9 et 20 

C OMME NTARY -------

Josemaria Sanchis 

1. With respect to the efficacy of law in time, c .  9 establishes the gen
eral principle that "laws concern matters of the future, not those of the 
past, unless provision is made in them for the latter by name."  This means 
that laws are theoretically not retroactive . In the specific case of penal 
laws, it means, among other things, that a penalty shall be applicable to 
acts committed after the law comes into effect, not to acts committed be
fore that time. 

However this canon establishes some exceptions to this general 
principle regarding penal laws. In particular, it includes cases in which 
penal law should be applied retroactively to actions committed prior to 
the effective date of the law. 

2. Paragraph 1 refers to the law that is to be applied when the law 
has changed since the offense has been committed. In those circum
stances, the law most favorable to the offender will be applied. 

These are the requirements for such a case: 

a) that the action be considered an offense under the penal law in ef
fect at the time of commission. Otherwise, if at the time of the action there 
was no law threatening a penalty against such behavior, a law that later 
considers it to be delinquent and establishes a penalty for it cannot be ap
plied retroactively. In this case, it is not the principle of the most favorable 
law that is applied, but strictly the principle of the non-retroactivity of 
penal law; 
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b) that there be a change in the law after the commission of the of
fense. Modification or change in the law refers to the delimiting aspects of 
the delinquent act, the requirements or conditions for punishablity, or the 
nature or scope of the penalty. However, it must be a simple change and 
not an abrogation of the law because, in this last case, the provisions of 
the second paragraph of the canon would apply; 

c) that the penalty for the offense committed shall not yet have been 
applied. If the penalty has been applied (whether because it was a latae 
sententiae penalty which the delinquent automatically incurred at the mo
ment of committing the offense, or because it was aferendae sententiae 
penalty and the execution of the sentence or decree inflicting the penalty 
was mandated), it is impossible to apply a different law, because the law 
in effect at the time of deciding the case has already been applied. How
ever, revocation of the executory decree of sentence or the decree impos
ing the penalty may be requested, citing the change in penal law. 

3. In cases where all of these requirements are met, the juridical prin
ciple is applied that guarantees the offender the most favorable treatment 
among those provided by the various laws from the time of committing 
the offense. It is possible that the offense may carry the retroactive effect 
of the later penal law because it is the most favorable. 

The text of the canon refers to the lex reo Javorabilior (i.e., the law 
that, taking into account the various requirements established therein, is 
the most favorable to the offender). Thus it is not merely the law that im
poses a lesser penalty. A greater penalty could be more favorable, insofar 
as it implies that the case is not punishable due to stricter requirements. It 
could also be considered more favorable, for example, if a later law pro
vides that the offense be punished with a penalty appliedf erendae senten
tiae instead of latae sententiae. 

4. On the other hand, § 2 refers to one of the effects of an abrogation 
of penal law. Abrogation of a penal law may take place with the elimina
tion of an imperative juridical obligation of behavior, with a violation 
thereof a delinquent action is committed. Abrogation of penal law may 
also occur with simple elimination of the penalty, since the defining char
acteristic of penal law is the penalty it establishes (the text reads "tollat 
legem vel saltem poenam"). The norms that regulate the abrogation of 
laws are found in c. 20, which specifies when a later law abrogates or der
ogates from an earlier law. 

These are all cases that assume depenalization, meaning that, for 
various reasons, the competent authority no longer considers it appropri
ate to punish the conduct and that henceforth it will not be an offense. De
penalization does not necessarily imply that such behavior ceases to be 
illegal or antijuridical and obviously does not prejudge whether it is moral. 
It simply means that, given the specific circumstances of time and place, it 
is understood that the purposes of the penalty and the guardianship of the 
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juridical goods involved may be obtained by non-penal means. It is no 
longer necessary or fitting to go to the extreme of a penalty. One must not 
confuse a description of behavior as juridical-penal with a moral judg
ment, or confuse an offense with a sin. Furthermore, classifying offenses 
does not consist of making a list of sins with all possible antijuridical ac
tions. Just as it is possible to constitute or "create" an offense, it is also 
possible to depenalize it. In fact, when the Code took effect, all universal 
or particular penal laws promulgated by the Holy See were abrogated, 
with the exception of those included in the Code itself ( c. 6 § 1,3°). 

According to the letter of this canon, the principal effect of abroga
tion of a penal law is the immediate cessation of the penalty imposed 
under it. However, whereas in some cases this causes no particular diffi
culties, either theoretically or practically, in other cases it does not appear 
that this effect may be applied as readily. This is especially true if the pen
alties are perpetual expiatory penalties, such as expulsion from the cleri
cal state or deprivation of or removal from office. In any case, the spirit of 
the norm appears to be clearly expressed in the canon. 
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Poena plerumque est ferendae sententiae, ita ut reum 
non teneat, nisi postquam irrogata sit; est autem latae 
sententiae, ita ut in earn incurratur ipso facto commissi 
delicti, si lex vel praeceptum id expresse statuat. 

A penalty is for the most part ferendae sententiae, that is, not binding 
upon the offender until it has been imposed. It is, however, latae senten
tiae, so that it is incurred automatically upon the commission of an of
fence, if the law or precept expressly lays this down. 

SOURCES: c. 2217 § 1,2° et § 2; Pius PP. XII, Alloc., 5 dee. 1954 (AAS 47 
[1955] 64); Prine. 9 

CROSS REFERENCES: cc. 1335, 1336 § 2, 1338 § 3, 1341, 1342, 1352, 
1357, 1717-1728 

C OMMENTARY 

Josemaria Sanchis 

1. This canon gives the distinction betweenferendae sententiae and 
latae sententiae penalties, based on how they are imposed. Canonical 
penalties are generally ferendae sententiae. This means that the normal 
method of applying them is by a sentence from a judge or a decree from a 
superior, following a penal procedure Uudicial or administrative, depend
ing on the case) to obtain juridical certainty that there was an offense and 
to ascertain the author's guilt. Juridical certainty is needed to impose the 
penalty justly ( cf. cc. 1341-1342 and 1717-1728). It only then that the pen
alty obligates the offender. Exceptionally, where law or precept so ex
pressly provides, some penalties (because of their nature, expiatory 
penalties referred to in c. 1336 § 2 are excluded) are applied latae senten
tiae. This means they are incurred ipso facto by the very fact of the of
fense having been committed. 

2. The latae sententiae method of applying penalties is exceptional 
because of its particular characteristics, mainly how difficult it is, in ob
serving the effects of the penalty, to coordinate the internal and external 
fora, especially if one considers that a canonical penalty, natura sua, is a 
juridical institution proper to the external forum.1 Thus, in no. 9 of the "Di
rective Principles for the Reform of the Code of Canon Law" reads: "The 

1. Cf. the opinion of J. ARIAS, "Las penas 'latae sententiae': actualidad o anacronismo," in 
Diritto, persona e vita sociale. Scritti in memoria di Orio Giacchi (Milan 1984), II, pp. 5-27. 
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general tendency has been to employ ferendae sententiae penalties, im
posed and remitted in the external forum. As far as latae sententiae penal
ties are concerned, despite the fact that many have proposed their 
abolition, the tendency has been to limit them to small number of cases, 
and what is more, to a select few of the gravest off ens es. "2 

3. For the reasons indicated, in the Code, penalties applied latae sen
tentiae are subjected to a particular juridical system that inevitably tends 
to confuse offenses with sins, penalties with penitence and, all things con
sidered, juridical-penal order with moral order. This because, in such 
cases, the effects of the penalty, and its possible remission, take place in 
the internal forum (personal conscience), since in most cases the offense, 
and especially the penalty, remain hidden, or there is no record in the ex
ternal forum that it was effectively imposed. 

4. It is only in appearance that a penalty is automatically incurred for 
committing an offense when a latae sententiae penalty is mandated. In 
such cases, the conditions of punishability are logically much stricter than 
in normal circumstances, where the penalty is applied by sentence or de
cree, since the person who has committed the offense should judge him
self. Any of the attenuating causes listed in c. 1324 § 1 (e.g., non-culpable 
ignorance of the penalty, described at no. 9) is a reason that the person 
who committed the offense will not incur the penalty (cf. c. 1324 § 3). If 
the penalty is incurred, its effects, however, are explicitly limited ( cf. 
cc. 1331, 1332, 1333 § 3,3° , 1334 § 2), mainly to contain them within the in
ternal forum. In addition, codical legislation provides for various circum
stances in which the obligation to observe the effects of latae sententiae 
penalties is suspended ( cf. cc. 1335, 1338 § 3, 1352). The general principle 
governing here is that there is an obligation to fulfill a latae sententiae 
penalty but, if it has not been declared or is not notorious in the place 
where the offender is located, then it is partially or totally suspended, in
sofar as it cannot be fulfilled without danger of serious scandal or dis
grace (c. 1352 § 1). It has also been necessary to provide for exceptional 
cases of remission of the penalty in the internal forum, normally sacra
mental (cf. cc. 508, 1357). 

5. After commission of an offense, if the mandated penalty is latae 
sententiae, it may also be handledferendae sententiae, that is, declared 
by sentence or decree. In such a case, the penalty will become fully eff ec
tive from that moment. However, the sentence or decree can be declared 
only in cases where the penalty has been incurred ipso facto, and this 
does not always happen, even though the offense has been committed. In 
other cases, the declarative sentence or decree will be constituent of the 
penalty. 

2. Comm. l (1969), p. 82. 
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6. The fact that latae sententiae penalties remain in the Code is due 
to their principally pedagogical and dissuasive function. By appealing to 
the conscience of the faithful, they warn them of the gravity of the offense 
and of its consequences. In this sense, such penalties fulfill a relevant 
function, especially now that the Church's penal law is almost exclusively 
limited to the automatic application of penalties, with very few cases of 
penal process. 

240 



SANCHIS 

1315 

Tit. II. Penal Law and Penal Precept c. 1315 

§ 1. Qui legislativam habet potestatem, potest etiam poe
nales leges ferre; potest autem suis legibus etiam 
legem divinam vel legem ecclesiasticam, a superiore 
auctoritate latam, congrua poena munire,  servatis 
suae competentiae limitibus ratione territorii vel 
personarum. 

§ 2. Lex ipsa potest poenam determinare vel prudenti iu
dicis aestimatione determinandam relinquere. 

§ 3. Lex particularis potest etiam poenis universali lege 
constitutis in aliquod delictum alias addere;  id 
autem ne faciat, nisi ex gravissima necessitate. Quod 
si lex universalis indeterminatam vel facultativam 
poenam comminetur, lex particularis potest etiam in 
illius locum poenam determinatam vel obligatoriam 
constituere. 

§ 1. Whoever has legislative power can also make penal laws. A legislator 
can, however, by laws of his own, reinforce with a fitting penalty a di
vine law or an ecclesiastical law of a higher authority, observing the 
limits of his competence in respect of territory or persons. 

§ 2. A law can either itself determine the penalty or leave its determina
tion to the prudent decision of a judge. 

§ 3. A particular law can also add other penalties to those laid down for a 
certain offence in a universal law; this is not to be done, however, ex
cept for the gravest necessity. If a universal law threatens an undeter
mined penalty or a discretionary penalty, a particular law can 
establish in its place a determined or an obligatory penalty. 

SOURCES: § 1: cc. 2220 § 1, 2221 
§ 2: C. 2217 § 1,1° 

§ 3: C. 2221 

CROSS REFERENCES: cc. 135, 1343-1346, 1349 

C OMME NTARY ------

Josemaria Sanchis 

1. This canon begins by establishing in § 1 the general principle by 
which anyone with legislative power (proper or delegated, cf. c. 30) may 
also, as is logical, make penal laws. Therefore, no unipersonal organ (the 
Roman Pontiff, diocesan bishop and equivalents, etc.) or member of a col
lege (College of Bishops, particular Council, bishops' conference) enjoy
ing legislative power in the Church is excluded from making laws that 
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establish canonical penalties. This is to say that those persons may create 
or constitute new offenses, naturally while respecting the limits of their 
competence, be it material, territorial or over persons. 

During the work of drawing up the Code, to avoid any rigorous inter
pretation or excessive diversity in penal legislation, it was proposed to 
limit this power and confer it solely upon the bishops ' conferences.1 But, 
the answer to this suggestion was that, in that case, the power of the bish
ops would be too restricted. 2 

2. The juridical obligation being mandated or the juridical good that 
the new penal law proposes to safeguard may be contained in the provi
sions of various types of law: divine law, natural law (in the Code, for ex
ample, offenses against the life and liberty of human beings are described 
in cc. 1397-1398), positive law (cf., for example, offenses in the adminis
tration of the sacraments in cc. 1378-1380) and human law (cf., for exam
ple, c. 1392, which classifies engaging in commerce by the clergy or the 
religious as an offense). A human law may be ecclesiastical, promulgated 
by the ecclesiastical legislator or by other, normally superior, legislators, 
or it may be a law issued by civil authorities. 

3. Penal law and penal precept may make imposition of the threat
ened penalty obligatory (preceptive or obligatory penalty). They may also 
give the judge ( or superior) the power to apply or not apply the penalty 
(facultative penalty), in which case the person applying the penalty must 
follow the provisions of cc. 1343-1346. 

4. As provided in § 2 of this canon, the law that establishes the pen
alty may precisely determine the penalty (determined penalty) or leave it 
to the prudent judgment of the judge to determine, with a greater or lesser 
margin of discretion (undetermined penalty). The judge should particu
larly keep in mind the norm in c. 1349. By their very nature, latae senten
tiae penalties are always determined. 

The number of undetermined penalties in the Code is excessive. Al
though they allow the judge to apply the most appropriate penalty to the 
circumstances of the person and the offense, they also weaken the preven
tive effect of the penalty and may cause unequal and unjust treatment of 
the faithful and lead to arbitrary action by the judge or the superior who 
must apply them. In canon law, however, undetermined penalties are more 
easily justified, because they are universal norms and cannot take suffi
cient account of the varied circumstances and particularities of each of 
the places where they must be applied. 

5. Particular legislative activity in penal matters does not refer only 
to the possibility of creating an offense ex novo with a penal law. One of 
the tasks of particular legislation is to accommodate universal legislation 

1. Cf. Comm. 7 (1975), p. 97 
2. Cf. Comm. 8 (1976), p. 171 
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to the specific circumstances of a place. In penal matters, one way to ac
complish that is explicitly provided in § 3 of this canon: "If a universal law 
threatens an undetermined penalty or a discretionary penalty, a particular 
law can establish in its place a determined or an obligatory penalty." In ad
dition, the particular legislator may also add other penalties to those es
tablished for an offense by the law of a superior legislator. Given the 
characteristics and function proper to penalties, this canon warns that 
"this is not to be done except for the gravest necessity." 
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1316 Curent Episcopi dioecesani ut, quatenus fieri potest, in 
eadem civitate vel regione unif ormes ferantur, si quae fe
rendae sint, poenales leges. 

Diocesan bishops are to take care that as far as possible any penalties 
which are to be imposed by law are uniform within the same city or re
gion. 

SOURCES: LG 27; CD 36, 37 

CROSS REFERENCES: c. 1315 

C OMMENTARY 

Josemaria Sanchis 

By including ample recognition for the legislative power in the area 
of penalties in the preceding canon, the Code attempts to set down the 
basis for suitably adapting penal legislation to the most varied circum
stances of time and place. Although this should theoretically be consid
ered a positive factor and is the fruit of attentive and responsible pastoral 
exercise of power, such variety may cause problems. 

While preparing the schema of penal law, some consultative bodies 
indicated that it was appropriate to avoid excessive variety and fragmen
tation of territorial penal norms. To that end, it was suggested that com
petence to make penal laws be granted exclusively to the bishops' 
conferences. Since this suggestion was not accepted (see commentary on 
c. 1315), the drafting group thought it opportune to include the contents of 
this canon.1 

Indeed, while the convenience and usefulness of particular penal 
norms is acknowledged, the diocesan bishop and all those with power to 
issue penal laws are exhorted to observe a degree of uniformity in the 
matter, at least within certain territorial limits (the same city or region). 

Uniformity is especially advisable to avoid perplexing the faithful 
and to prevent possible abuse by the authorities. In other words, in a mat
ter as serious and delicate as this, it is particularly appropriate for the au
thority to act with uniform criteria to avoid possible abuses and to ensure 
equal treatment. In this way, the faithful will not be surprised to see that, 
in some places, certain acts are punished as delinquent, while in others 

1. Cf. Comm. 8 (1976), p. 172. 
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nearby, perhaps neighboring, they are not, or that in some places, heavy 
penalties are applied, and in others, for the same behavior, much lighter 
penalties are imposed. 

Since a bishops' conference cannot offer a complete and uniform set 
of norms on penal matters because its competence is materially limited, 
this may be achieved in other ways, decisions of such as particular coun
cils and agreements between neighboring diocesan bishops. In any case, 
the path to making agreements is open at sessions of a bishops' confer
ence, as provided in c. 455 § 4. 2 

However, diversity per se cannot be rejected.3 In light of diversity of 
circumstance, social sensitivity and other factors, the competent ecclesi
astical authorities should carefully and prudently ponder the matter with 
pastoral responsibility, and decide what would be best. 

2. Cf. J. SANCHIS, "Organi collegiali competenti ad emanare leggi penali. Particolare 
riferimento alle Conferenze iscopali, "  in L'Annee Canonique. Hors serie. La Synodalite. La 
participation au gouvernement dans l'Eglise. Actes du VII congres international de Droit 
Canonique, Paris September 21-28, 1990, I, pp. 507-516. 

3. Cf. V. DE PAOLIS, De sanctionibus in Ecclesia. Adnotationes in Codicem: Liber VI 
(Rome 1986), p. 52. 
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Poenae eatenus constituantur, quatenus vere necessariae 
sint ad aptius providendum ecclesiasticae disciplinae. Di
missio autem e statu clericali lege particulari constitui 
nequit. 

Penalties are to be established only in so far as they are really necessary 
for the better maintenance of ecclesiastical discipline. Dismissal from the 
clerical state, however, cannot be laid down by particular law. 

SOURCES: cc. 2214 § 2, 2303 § 3, 2305 § 2 ;  LG 27 

CROSS REFERENCES: cc. 392, 1319, 1336 § 1,5° 

C OMMENTARY 

Josemaria Sanchis 

1. This canon states the general criteria for establishing canonical 
penalties. 

To achieve its purpose, the Church also has penal sanctions as legiti
mate and necessary juridical-pastoral instruments. However, for pastors, 
when exercising their power of governance, recourse to the use of penal
ties should be the exception. As the Council of Trent (Session XIII, de ref , 
ch. 1) states and c. 2214 § 2 of CJC/1917 briefly mentioned, example, ex
hortation, and persuasion, should be the ordinary means to prevent of
fenses and, above all, to lead the faithful by the correct and ordered 
exercise of the freedom they enjoy in the Church to attain salvation and 
edification from the Body of Christ. Canonical penalties are certainly not 
the most important instrument in pastoral governance, not even to en
courage observance of the more serious obligations of justice for the faith
ful. But, this does not mean that canonical penalties are not appropriate, 
and necessary, in the face of certain behavior. However, it must be remem
bered that the effectiveness and proper function of canonical penalties 
has a double dimension: personal and social. This means that it looks to 
the personal good of the faithful and to the general and common good of 
the people of God. In this sense, the purpose of canonical penalties, in 
which the Church's entire penal system plays a part, is the guardianship of 
communion. Thus it is a defense of the bonds and goods upon which com
munion is founded: faith, the sacraments and the ecclesiastical regimen. 

2. As the fundamental pastoral criterion in this matter, the canon 
provides that penalties should be established, meaning laws and penal 
precepts should be made, only when they are truly necessary to better 
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provide for ecclesiastical discipline. In order to judge the appropriateness 
or necessity of mandating a penalty for certain behavior, an authority may 
make use of the opinion of consultative bodies formed at various levels of 
the ecclesiastical organization. 

Canon 392 explicitly alludes to ecclesiastical discipline when it notes 
that a diocesan bishop is obligated to defend the unity of the Church and 
therefore, to promote the discipline common to the entire Church, as es
tablished in laws and other ecclesiastical norms. Therefore, he should be 
vigilant to prevent the introduction of abuses, particularly in matters of 
special importance, such as the ministry of the word, the celebration of 
the sacraments and divine worship, and the administration of goods. In
deed, all canonical penalties tend to defend these fundamental goods and 
interests of the Church. 

3. The last part of the canon prohibits mandating the expiatory pen
alty of expulsion from the clerical state by particular law. Literally, the 
canon reads, "Dismissal from the clerical state, however, cannot be laid 
down by particular law." But, the expression "particular law" is under
stood in the sense of a law made by a legislator under the supreme author
ity (Roman Pontiff and College of Bishops). This is because, in addition to 
universal norms, the supreme authority also may make particular norms 
for a given territory or a specific ecclesial community. It does not appear 
that with this canon the supreme authority wanted to impose limitations 
on its own power by prohibiting itself from making particular laws that 
mandate expulsion from the clerical state. In addition, the canon refers 
explicitly only to "law." As for "precept," c. 1319 § 1 provides that perpet
ual expiatory penalties such as expulsion from the clerical state cannot be 
mandated by precept. It must also be made clear that, in this case, there is 
nothing to prevent the supreme authority from imposing a precept under 
penalty of expulsion from the clerical state. Finally, this provision is noth
ing other than a concrete application of the juridical institution of reserve. 
Because of the gravity of the penalty of expulsion from the clerical state, 
the supreme authority wanted to reserve for itself the possibility of estab
lishing it against some offense. 
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Latae sententiae poenas ne comminetur legislator, nisi 
forte in singularia quaedam delicta dolosa, quae vel gra
viori esse possint scandalo vel efficaciter puniri poenis 
ferendae sententiae non possint; censuras autem , prae
sertim excommunicationem , ne constituat, nisi maxima 
cum moderatione et in sola delicta graviora. 

A legislator is not to threaten latae sententiae penalties, except perhaps 
for some outstanding and malicious offences which may be either more 
grave by reason of scandal or such that they cannot be effectively pun
ished by f erendae sententiae penalties. He is not, however, to constitute 
censures, especially excommunication, except with the greatest modera
tion, and only for the more grave offences. 

SOURCES: c. 2241 § 1; Prine. 9 

CROSS REFERENCES: cc. 1312, 1314, 1321, 1331 

C OMMENTARY 

Josemaria Sanchis 

1. In this canon, the supreme legislator gives those who may make 
penal laws or impose penal precepts some criteria for the establishment 
of latae sententiae penalties and the constitution of censures or medicinal 
penalties. 

Taken by themselves, these are simply directives that have limited 
practical relevance. If they are not taken into account by lower ecclesiasti
cal authorities when issuing these norms, the norms would not be null or 
without effect. However, in the case of a precept, failure to observe these 
criteria could be a sufficient reason for legitimate impugnment. In any 
case, some provisions of this canon have a precise and direct juridical ef
fect. 

2. With regard to latae sententiae penalties, the general principle is 
not to establish them (ne comminetur), because this method of applying 
canonical penalties should be considered exceptional. Therefore, it 
should be limited to very few, very concrete, specifically determined of
fenses (singularia quaedam delicta). Thus in the overall canonical penal 
system, they are not the normal way to apply penalties. Threatening a 
latae sententiae penalty is justified only if it simultaneously meets the 
conditions of the assumption and at least one of the two circumstances 
stated in the canon. The assumption is that it must necessarily be an 
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outstanding and malicious offense, meaning a deliberate violation of a 
penal norm (cf. c. 1321 § 2). This assumption must be understood to mean 
that latae sententiae penalties cannot be threatened ( constitutive mo
ment) against culpable offenses, just as latae sententiae penalties are not 
incurred (applicative moment) when the offense was committed by omis
sion of due diligence, that is to say, with culpability. 

3. Since a necessary assumption is that the offense be malicious, a 
latae sententiae penalty may be threatened after verifying either of the 
following circumstances: the offense may cause a greater scandal or it 
cannot be effectively punished withferendae sententiae penalties. 

It is not easy to precisely determine the significance and scope of 
these two circumstances. They must be considered at the time of threaten
ing the penalty, that is, at the time of making the penal norm and there
fore, before the offense is actually committed. 

The first of these circumstances implies that the ecclesiastical au
thority, with timely and prudent care for the good of souls, should foresee 
the offenses that may cause greater scandal among the faithful. These are 
the offenses that, because of their objective gravity and the circumstances 
and social sensitivity of the environment in which they occur, may cause 
discredit to the Church or its teachings and means of salvation (the sacra
ments) or create among the faithful an attitude that might induce offen
sive behavior. 

The second circumstance that may justify threatening a latae senten
tiae penalty is that the offense cannot be effectively punished with afer
endae sententiae penalty. The only offenses that cannot be punished with 
Jerendae sententiae penalties are those that theoretically cannot be 
proved in the external forum except by confession of the author; then, it is 
not possible to initiate a penal procedure. Nevertheless, it seems that the 
determining element in choosing between the modes of applying the pen
alty is the hypothetical ineffectiveness of the f erendae sententiae penalty, 
not the real possibility of applying it by sentence or decree. But, it is un
certain whether a latae sententiae penalty is more effective than afer
endae sententiae penalty unless, for some offenses, the latae sententiae 
penalty is more effective in practice, from the point of view of prevention, 
because if it were ferendae sententiae, it would, in fact, not be applied. In 
sum, this is an attempt to find the most appropriate and effective means to 
combat certain delinquent actions. 

4. With regard to censures or medicinal penalties, the general crite
rion on constituting them is very restrictive. The canon states that the ec
clesiastical authority theoretically shall not establish ( ne constituat) them 
except with the greatest moderation-a criterion of maximum restriction 
for the gravest of censures, excommunication. Censures, in the final anal
ysis, should be reserved only for the most grave offenses. 
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§ 1.  Quatenus quis potest vi potestatis regiminis in foro 
externo praecepta imponere, eatenus potest etiam 
poenas determinatas, exceptis expiatoriis perpetuis, 
per praeceptum comminari. 

§ 2. Praeceptum poenale ne feratur, nisi re mature per
pensa, et iis servatis, quae in cann. 1317  et 1318 de 
legibus particularibus statuuntur. 

§ 1. To the extent to which one can impose precepts by virtue of the 
power of governance in the external forum, to that extent can one 
also by precept threaten determined penalties, with the exception of 
perpetual expiatory penalties. 

§ 2. A precept to which a penalty is attached is not to be issued unless the 
matter has been very carefully considered, and unless the provisions 
of cann. 1317 and 1318 concerning particular laws have been ob
served. 

SOURCES: c. 2220 § 1 

CROSS REFERENCES: cc. 35, 36 § 1, 49 

C OMMENTARY 

Josemaria Sanchis 

1. In order to establish who may impose penal precepts, § 1 of this 
canon, similarly to the way c. 1315 referred to the power to make penal 
laws, refers to the general provisions regulating the powers of governance 
in the Church and, more specifically, to the powers related to making pre
cepts. 

During the preparation of the Code, with the statement of this general 
principle in penal law, a timely attempt was made to make the provisions 
on the juridical institute of precept found in different parts of the Code uni
form. The legislators were trying to avoid introducing possible contradic
tions, especially on such a debated question as the nature of precepts; 
moreover, a different study group had the task of elucidating the question. 1 

Therefore, the following are required in order to impose penal pre
cepts: a) to have the power of governance or jurisdiction, and b) that 
power must allow precepts to be imposed in the external forum. This 

1. Cf. Comm. 2 (1970), p. 101; 7 (1975), pp. 95-96; 8 (1976), p. 174. 
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means that it is necessary to have executive power in the external forum 
( cf. c. 35). In addition to those who also have legislative power, ordinaries 
(cf. c. 134 § 1) and their delegates (cf. c. 137), the latter within the limits of 
their mandate, enjoy that power and may therefore make penal precepts. 
The dicasteries of the Roman Curia, who have vicarious executive power 
(cf. c. 1356 § 1 in relation to c. 361), may also make penal precepts within 
their respective material competences, as may bishops' conferences. 

However, those who may only impose non-jurisdictional precepts 
are excluded, as are those who may exercise their power only in the inter
nal forum ( cf. c. 596). On the other hand, it does not appear that judicial 
vicars and judges enjoy such power, except in regard to internal discipline 
of the tribunals (cf. c. 1470 § 2). 

2. Both medicinal and expiatory penalties may be mandated using 
penal precepts. However, a requirementconsistent with the proper nature 
and operability of penal precepts, since reference is made to specific situ
ations and persons, is that penalties threatened by means of penal precept 
must always be determined penalties. Furthermore, because of their grav
ity, from among expiatory penalties, those that are perpetual by nature 
(for example, dismissal from the clerical state or deprivation of office) or 
by the will of the superior are excluded from the scope of penal precepts. 
In any case, § 2 explicitly refers to c. 1318, so as to take into account the 
restrictive juridical-pastoral criteria stated in it on threatening censures 
and latae sententiae penalties. 

Similar to the way c. 1317 provides for penal law, this canon, also in 
§ 2, did not wish to omit recalling that "a precept to which a penalty is at
tached is not to be issued unless the matter has been very carefully con
sidered." 

The legitimacy of a precept is determined by its essential elements, 
which are competence, written form and notification or summons. Func
tional competence is executive power in the external forum, territorially, 
personally or materially determined. The external form of a precept must 
obligatorily be written, with at least a summary indication of the reasons 
(cf. c. 51). Notification or summons of the precept may be made ordinarily 
(document with the written text of the precept), extraordinarily (cf. c. 55) 
or by the equivalent ( c. 56). 

A precept takes effect only after the notification of the addressee 
( c. 54 § 1) and ceases to be effective by legal revocation and upon cessa
tion of the law under which it was executed ( c. 58). The norms on the tem
porary effect of penal laws in c. 1313 are not applicable to precepts 
because, precepts always refer to specific persons and situations.2 

2. Cf. Comm. 8 (1976), p. 174. 
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As is true for penal laws, in case of doubt, penal precepts must be 
strictly interpreted (c. 36 § 1), and they cannot be extended to other cases 
that are not explicit in the precept ( c. 36 § 2). 

Like any administrative act, a penal precept may be impugned. For 
the reasons established by law, annulment, revocation or modification 
may be requested from the administrative authority superior to the one 
that made the precept (hierarchical recourse in cc. 1732-1739) or in an 
contentious-administrative process (c. 1445 § 2; PB 123). 
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SANCHIS 

1320 

Tit. II. Penal Law and Penal Precept c. 1320 

In omnibus in quibus religiosi subsunt Ordinario loci, 
possunt ab eodem poenis coerceri. 

In all matters in which they come under the authority of the local Ordi
nary, religious can be constrained by him with penalties. 

SOURCES: cc. 619, 631; Prns PP. XII, Alloc., 8 dee. 1950, I (AAS 43 [1951] 
28); CD 35; ES I, 25; MR 44 

CROSS REFERENCES: cc. 134 § 1, 591, 593, 594, 596 § 3,  631, 678 § 1 

C OMME NTARY ------

Josemaria Sanchis 

1. In clerical religious institutes of pontifical right, the chapters ( cf. 
c. 631 § 1) and the major superiors (cf. c. 620) have "ecclesiastical power of 
governance, for both the external and the internal forum" ( c. 596 § 2) over 
their members. Major superiors of clerical religious institutes and societies 
of apostolic life of pontifical right are also ordinaries and, with respect to 
their members, have ordinary executive power (cf. c. 134 § 1). Conse
quently, insofar as the chapters and the superiors can issue norms, they 
may also establish penalties to encourage fulfillment of the norms. There
fore, there is no doubt that superiors of those institutes may, within the 
limits of their competence, impose penal precepts upon their members. 

Institutes of consecrated life (religious or secular) of diocesan right 
are "under the special care of the diocesan bishop" (c. 594). But, those of 
pontifical right, with regard to exemption from the regimen of local ordi
naries (cf. c. 591), "in their internal governance and discipline, ( ... ) are sub
ject directly and exclusively to the authority of the Apostolic See" ( c. 593). 
These norms are also applicable to societies of apostolic life ( cf. c. 732). 

However, "in matters concerning the care of souls, the public exer
cise of divine worship, and other works of the apostolate, religious are 
subject to the authority of the bishops" ( c. 678 § 1 ). 

2. With these assumptions we may ask some questions regarding the 
meaning and scope of this canon. 

Although by its systematic placement under the title devoted to the 
constituent sources of penalties (penal law and penal precept), one would 
assume that the reference is to the constitutive moment of penal norms, 
in reality, the content may equally well be applied to the moment of impo
sition. The verb used (coercere) is the same one used by c. 1311 in the 

253 



c. 1320 Bk IV. Pt. I. Off enc es and Punishments in General SANCHIS 

general statement on the original right of the Church to punish members 
of the faithful who commit offenses. 

In both cases, the canon would merely be making a general principle 
explicit with respect to the members of a religious institute; the principle 
is the subjection of the faithful to canonical norms ( cf. cc. 12 and 13), in
cluding penal norms, that affect them because of territory, personal condi
tions or subject matter. 

Therefore, with regard to the constitutive aspect of penalties and the 
internal regimen and discipline of the institute, religious are subject to the 
norms, including the penal norms, of their superiors. With regard to the 
discipline common to the entire Church, the care of souls, the exercise of 
divine worship and works of the external apostolate, they are also subject 
to the laws, including penal laws, of the bishop. 

Nevertheless, instead of referring to the diocesan bishop or his 
equivalent, the text of the canon refers to the local ordinary ( cf. c. 134 
§ 2), which also includes the offices of vicar general and episcopal vicar, 
offices that possess neither legislative nor judicial power, but executive 
power alone. 

Thus, it appears that when the canon states that the local ordinary 
may punish religious with penalties, it is trying to emphasize that the local 
ordinary, when necessary, may make particular penal norms and precepts 
that also affect religious, including the exempted, in all matters in which 
the religious are subject to them. Something similar may be said with re
spect to imposing penalties; that is, the local ordinary, in accordance with 
the norms that establish competence, may initiate a penal procedure and, 
if applicable, by extrajudicial decree, may impose the appropriate penal
ties, when the author of the offense is a member of a religious institute. 
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TITULUS III 

De subjecto poenalibus sanctionibus obnoxio 

TITLE III 
Those Who Are Liable to Penal Sanctions 

------- INTRODUCTION ------

Angel Marzoa 

l. Introduction to the title 

Book VI opens with an affirmation of the Church's "own inherent" 
right to punish the faithful who commit offenses (c. 1311). Then it deter
mines the types of penal sanctions the Church uses to exercise this ius 
puniendi (c. 1312). The constituent sources of canonical penalties are es
tablished in title II (cc. 1313-1320). Title III focuses on a member of the 
Christian faithful as "liable to penal sanctions," or in what amounts to the 
same thing, as a possible offender liable to penal sanctions. 

Therefore, it is focused on one of the points to which singular care 
was given during codification. It is, in fact, one of the references that in
spired the reform of penal law: 1 respect for human dignity and the result
ing guardianship of individual rights. Undoubtedly, the punishment of 
offenses is an area with enormous sensitivity to everything concerning 
human dignity and individual rights, and the 1973 Schema2 shows that 
many of those who were consulted adequately recognized that concern. 

2. Anti-juridicality, imputability, culpability, responsibility, and 
punishability 

The central concept underlying the whole title is imputability. Imput
ability is the essential constituent of the subjective element that, together 
with the objective and the legal elements, forms the identity of the offense 

1. Cf. Code Commission, Schema documenti quo disciplina sanctionum seu poenarum 
in Ecclesia latina denuo ordinatur. Praenotanda, Typis polyglottis Vaticanis 1973, p. 5. 

2. Cf. Comm. 7 (1975), p. 93 (no. 1). 
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(see commentary on c. 1321). Consequently, this concept is the axis of the 
whole title. 

Therefore in the first canon of the title (c. 1321), the sources of im
putability (malice or culpability) will be indicated, since those factors 
must be considered and verified for each case, following the criteria of 
that canon, before proceeding to the penalty. 

In the following canons, the legislator lists all the circumstances that 
might affect imputability (annulling it, increasing or decreasing it) in a de
cisive way with a view to punishing the action that is an offense in and of 
itself. The legislator will determine the treatment that each should receive 
with a view to the penal sanction. 

Therefore, to understand the canons in this title properly, it will be 
useful to distinguish certain concepts. Although the concept of imputabil
ity is the central concept of the entire title, behind all the canons therein
that in one way or another treat the circumstances that might modify im
putability-the legislator omitted the term "imputability" in most cases, 
Instead, he opted for other terms when applying penal norms, all of which 
are along the lines of "favor rei," the indisputable principle in penal mat
ters. 

a) The first thing that needs to be taken into account is that it is not 
necessarily the same thing to speak of moral imputability as it is to speak 
of juridical-penal imputability. The distinction is not an easy one, but it 
is essential in order to distinguish sufficiently between a sin and an of
fense. 

Imputability is that property by virtue of which an act is attributable 
to the author of the act, with regard not only to the mechanical or physical 
cause, but also to the human cause, meaning the act is freely perpetrated. 
Only insofar as an act is properly speaking human-it is not enough that a 
human did it-can the author be held responsible for it. Therefore, re
sponsibility can be predicated only for imputable acts. Imputability is a 
property of an act, something that can be advocated for a determinate act 
in relation to the subject who authored it. If the act is truly imputable to 
someone, that someone is said to be culpable; this means that in addition 
to having "caused" the act, he is culpable for the act. Depending on 
whether we are speaking of the agent or of the act, we shall speak respec
tively of culpability (the agent is culpable for the act) or of imputability 
(the act is imputable to the agent). The consequence of imputability/culpa
bility is responsibility: the author must answer for what he has done. 

As Michiels observes, although strictly speaking imputability should 
be considered to be a proprietas objectiva action is so as to indicate the 
ex parte actus relationship between a certain act and the author thereof, 
nevertheless, in practice the term imputability is not infrequently also 
used to designate the subjective quality of the agent proper (juridical cul
pability). Therefore, the agent should be held to be the author of the act he 
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has committed. 3 Expressions such as "imputable subject" are frequently 
read; such use is habitual in the secular juridical world. However, we pre
f er the expressions "imputable act" and "culpable/responsible subject," so 
as to avoid confusion and imprecise language. 

But, so far, we have not introduced any criterion for distinguishing 
the two. The concept of accountability will best enable us to perceive the 
delineation between moral and juridical imputability: "A sinner has only to 
answer to God for a moral order violation. For a violation of the juridical
social order, an offender must answer to God and the Church. "4 In our 
opinion, Miguelez's words precisely define the criteria for making the dis
tinction. One can speak of juridical imputability only insofar as the au
thor-in this case a christifidelis-must answer not only to God but also 
to the Church. Insofar as an answer is required by penal law and is evalu
ated in terms of a penalty, one may speak of juridical-penal imputability: "A 
person who deliberately violated a law or precept is bound by the penalty 
prescribed in that law or precept" [meaning: by a penal norm] ... " (c. 1321 
§ 2). The explicit expression of what the "response" must be lies in "is 
bound by," meaning, "will bear the consequent sanction." 

Thus, we begin to understand the fourth concept, punishability, 
which in the end defines the content of penal responsibility. It is necessary 
to have a penal norm that explicitly states the consequences of certain an
tijuridical acts by designating penalties; then, based on that norm, one 
may speak of juridical-penal imputability. 

Imputability is a property of the act itself, by virtue of which the act 
is attributable to someone. It is precisely in this attribution that one finds 
the substance of imputability. In what way is it attributable? If we said that 
it is attributable insofar as the author is just the material author, we would 
be adding nothing new. When we speak of imputability, we mean a new at
tribution, qualitatively different from mere physical causation; a new qual
ity has been attributed or imputed to the act that has been committed. 
This quality is that of sin in the moral field and offense in the juridical
penal field. 

The imputability spoken of in penal law cannot generically be moral 
imputability, for moral imputability is a necessary assumption. Juridical 
imputability assumes a previous concept, anti-juridicality, that is in turn 
a quality of the action by means of which, because of previously being typ
ified as an offense, the action is deemed to be contrary to the just social 
order. Thus, juridical-penal imputability assumes that the committed and 
imputable act breaks down the juridical-social order and is harmful, and 

3. Cf. G. MICHIELS, De delictis et poenis, I, De delictis (Paris-Tomai-Rome-New York 
1961), p. 89. 

4. L. MIGUELEZ, commentary on c. 2195, in C6digo de Derecho Canonico, 8th ed. (Madrid 
1969), p. 804. 
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therefore is imputed to its author as an offense deserving of a penalty. 5 

This penalty is precisely what gives the measure of the response-respon
sibility in penal terms. 

If we stay strictly within the juridical-penal area, the question could 
be summarized as follows: typification is an act by the legislator by virtue 
of which (on this point see introduction to book VI) certain behavior 
harmful to the social order (the offense) is established as antijuridical. 
When this type of behavior occurs-if it meets the requisites that we shall 
next indicate-then it is imputable to its author as an offense, or in other 
words, that the author is culpable of this offensive behavior. As a conse
quence, he is responsible for this behavior. His responsibility-the re
sponse he should make to society-is the penalty: the behavior is thus 
punishable. 

What we have been saying so far could lead us to the following con
clusion: If after this type of act we have an imputable offense, then the 
subject's responsibility is what doctrine has called objective responsibil
ity-responsibility born directly of the antijuridical result (if the antijurid
ical result is materially produced, there is an offense, and as such it is 
imputable, hence punishable). But, that is not the way it is. Rather, "the 
transition from objective penal law (responsibility based on the result) to 
subjective penal law (responsibility based on psychic causation) is the 
moment of most intense progress in penal law."6 It is antijuridicality that 
assumes there is an objective action-norm relationship; imputability/cul
pability, on the other hand, ref er to the relationship between the act and 
the agent. Here is where we should retrieve a concept to which we alluded 
at the beginning-the idea of moral imputability. "Social order [within 
which juridical-penal order is situated] is not separate from moral order 
but a part of it. Hence there can be no imputable violation of the social or
der, that is to say, an offense, if there is not also violation of the moral or
der, that is to say, a sin. "7 Insofar as juridical matters concern human acts, 
and human acts belong to the qualifying moral area, only where there is 
proper moral imputability can there be juridical imputability; the act must 
necessarily have been voluntary, conscious, and free before the author 
can be considered juridically responsible (maliciously and culpably). 

This does not mean that whenever there is moral imputability there 
is also juridical imputability; or in more definitive terms, all offenses as
sume there is sin, but all sin does not necessarily assume there is an of
fense. This statement must be properly understood. It does not mean that 
sin is the basis of offense, so that after absolution of sin, responsibility for 

5. Cf. F. NIGRO, commentary on c. 1321, in Commento al Cadice di Diritto Canonico 
(Rome 1985), p. 759. 

6. E. CUELLO CAL6N, Derecho Penal: Parte general, vol. I, 17th ed . (Barcelona 1975), 
p. 415. 

7. Ibid. 
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the offense disappears. Saying that "every offense assumes a sin" is a 
statement of fact; where there is offense there is necessarily a grave, con
scious, and free violation of a divine or ecclesiastical norm that protects 
the Church's fundamental interests, meaning a violation of the moral or
der, a sin. But, an offense arises from and displays all its effect in the jurid
ical order. Once the offense has been committed, in some way then it 
becomes separated in its iter from the area of sin and "takes on a life of its 
own." This means that we find ourselves facing three possibilities: a) there 
is sin, but no offense, because a violation of the moral order is not typified 
as an offense in a penal norm, for example, failing to fulfill the dominical 
precept. b) There is sin, and this violation of the moral order is typified as 
an offense, but in the specific case there is no offense due to the lack of 
one of the constitutive elements of an offense, for example, an abortion 
committed by a minor. c) There is both sin and offense. In this last case, it 
might be that the sin was duly absolved, but the offender remained under 
the bond of the penalty because it had not yet been remitted, for example, 
someone who is punished under c. 1391 for having made a false statement 
in an ecclesiastical public document and who has duly confessed the sin 
but is still under the penalty that in his case was imposed upon him. 

b) In c. 1322, we find another concept, that of incapacity. Here, 
there is no place for the issue of greater or lesser imputable gravity. For 
the purposes of penal law, and without delving into the issue, the canon 
established the incapacity to commit an offense for people who habitually 
lack the use of reason. This iuris et de iure assumption avoids the de
bated and complex the issue in c. 2201 § 2 of CJC/1917 that established a 
iuris tantum presumption (see commentary on c. 1322). The point of de
parture is that anyone habitually lacking the use of reason is always 
"deemed incapable" of committing an offense, even though in a given case 
appearances might suggest the opposite. Without prejudging the question 
of moral imputability, the legislator wishes positively to close the door on 
any possible consideration of penal imputability; incapacity is determined 
ex lege. 

c) In c. 1323, the legislator introduces a new term: punishability. The 
canon enumerates a series of circumstances that, after being verified, de
termine without further consideration that there will be no penal sanction. 
Analysis leads us to conclude that the circumstances included in the canon 
(see commentary on c. 1323) are of various types. For example, positive 
determination of penal age (no. 1 °), implying that the legislator chose one 
option among several, is not the same as the actual lack of the use of rea
son (no. 6°), which is an obvious and necessary transcription from natural 
law. However, in one way or another, all of them are circumstances that af
fect the integrity of imputability. Yet, the legislator does not limit himself to 
enumerating a list of circumstances that might affect imputability. That 
would imply the need for an judgment by a judge or superior in order not 
to impose a penalty. This occurred in cc. 2201 ff of CJC/1917. Instead, the 
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canon directly establishes the effects: "No one is liable to a penalty 
who ... " 

To summarize, the legislator is not literally establishing the causes 
that exempt from imputability, but that exempt from punishment. If the 
first were literally the case, some of the causes included in the canon 
could give rise to arduous debates. For example, how could it be said that 
anyone who is not yet sixteen years of age does not act freely and volun
tarily, and is therefore not subject to imputability? (cf., e.g., the wording of 
cc. 2204 and 2230 CJC/1917). But, when the norm specifically establishes 
non-punishability, all finally goes back to the positive will of the legisla
tor, which in the application of penalties is not open to discussion. The 
basis for this decision on non-punishability doubtless lies in the fact that 
the circumstances listed suggest a defect in full imputability, but the legis
lator does not wish to leave this task of assessment to the person who ap
plies the penal norms. Instead, the legislator directly and automatically 
determines the assessment by establishing certain causes exempt from 
punishment. 

The case is similar to c. 1324 (see commentary), which enumerates a 
series of attenuating circumstances. But, as before, the circumstances do 
not literally attenuate imputability-again we would face endless possi
bilities for discussion-but they attenuate the established penalty. The 
judge or superior must limit himself to verifying that one of the circum
stances exists, although in some cases this will not be an easy task be
cause it is indeterminate. Then, he can attenuate the penalty or substitute 
a penance for it. Undoubtedly that most of the causes listed in the canon 
affect imputability; that is why they are included. But, the legislator ex
pressly opted to establish the play between greater or lesser imputability; 
he did not leave the matter to the judgment of the judge or superior, but 
determined the reduction or substitution of the penalty a iure. Evidence 
of this can be found in no. 10° of § 1, covering the possibility of some 
other circumstance not expressly included and that might, as the others, 
affect full imputability, but that circumstance has not been foreseen. The 
decision is left in the hands of the judge or superior-here he may exer
cise judgment-and the effects are identical. 

Finally, c. 1326 gives some circumstances that might aggravate the 
penalty: "A judge may inflict a more serious punishment that that 
prescribed ... " Again, here on the basis of a possible greater fullness of im
putability, the legislator establishes the effect of aggravation in terms of 
punishability. 

After considering exempting, attenuating, or aggravating circum
stances and thus broadening the possibilities to include those that might 
also be established by particular law or precept ( cf. c. 1327), this title is 
concerned with two particular instances of delinquent imputability. They 
are attempted or incomplete offenses (c. 1328) and jointly committed 
offenses (c. 1329). In both cases, they are being treated in terms of 
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punishability, doubtless in the belief that imputability underlies both 
types of offense. 

Lastly, c. 1330 occupies a place in the overall organization that is jus
tified perhaps because instances of incompleteness-attempts-were pre
viously treated. The canon resolves an old thorny question on the 
completion of offenses where it is not always easy to determine the exter
nal character. In reality, insofar as it tries to establish a definitive criterion 
to verify the existence of an offense, it should be placed with § 1 of 
C. 1321. 

3. Conclusion 

This title goes back to the unity of cc. 2199-2213 and 2226-2235 of 
the Pio-Benedictine code. In the CIC/1917, codification took up three ti
tles, while here it is combined into a single one, with certain questions 
correctly placed elsewhere in book VI. In the older Code, in a certain way 
the question of imputability was treated separately (cc. 2199 ff) from pun
ishability (cc. 2226ft). As we have seen, CIC gathers it all together and di
rectly treats the questions that affect imputability in terms of punishability 
or non-punishability. 

At first (Schema of 19738),  everything referring directly to imputabil
ity was reduced to a general statement of the circumstances that exclude 
imputability and punishability in general ( cc. 11-13 of the 1973 Schema). 
In the end, it was decided to be specific, a solution more in agreement 
with what ought more properly be part of penal law: greater detail in the 
circumstances and their effects. 9 Because this looks more directly at real
ity, it moves away from discretion that would make the task of applying 
the law enormously difficult and would also imply greater risk of arbitrari
ness or relinquishing the officiium puniendi. 

This fact should have been sufficiently emphasized by now: the tenor 
of the entire title reflects punishability, not the requirements that deter
mine the essential elements of an offense. That is why certain canons 
(1330, 1328, etc.) make decisions on legal designation that do not involve 
basic considerations about the nature of an offense; they are prudent deci
sions by the legislator that resolve possible de facto problems in applying 
the norms. 

All of this theoretically means a greater simplification of the task of 
applying the laws, even though in specific cases it has meant a certain 
amount of technical impoverishment in considering typical penal ques
tions such as accomplices and attempted offense. 

8. Cf. ibid. : Praenotanda, p. 7; and Schema, cc. 11-13. 
9. Cf. Comm. 8 (1976), pp. 177ff. 
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§ 1.  Nemo punitur, nisi externa legis vel praecepti viola
tio, ab eo commissa, sit graviter imputabilis ex dolo 
vel ex culpa. 

§ 2.  Poena lege vel praecepto statuta is tenetur, qui 
legem vel praeceptum deliberate violavit; qui vero id 
egit ex omissione debitae diligentiae,  non punitur, 
nisi lex vel praeceptum aliter caveat. 

§ 3. Posita externa violatione, imputabilitas praesumi
tur, nisi aliud appareat. 

§ 1. No one can be punished for the commission of an external violation 
of a law or precept unless it is gravely imputable by reason of malice 
or of culpability. 

§ 2. A person who deliberately violated a law or precept is bound by the 
penalty prescribed in the law or precept. If, however, the violation 
was due to the omission of due diligence, the person is not punished 
unless the law or precept provides otherwise. 

§ 3. When there has been an external violation, imputability is presumed, 
unless it appears otherwise. 

SOURCES: § 1: cc. 2195 § 1, 2199, 2200 § 1, 2218 § 2, 2228; Prus PP. XII, 
Alloc., 3 oct. 1953 (AAS 45 [1953] 737, 741); Prus PP. XII, Al
loc., 5 dee. 1954 (AAS 47 [1955 ] 62); PIUS PP. XII, Alloc., 
26 maii 1957 (AAS 49 [1957] 406) 
§ 2: cc. 2199, 2200 § 1, 2203 § 1, 2226 § 1 ,  2228; PIUS PP. XII, 
Alloc., 3 oct. 1953 (AAS 45 [1953] 741-743); Prus PP. XII, Al
loc., 5 dee. 1954 (AAS 47 [1955] 62); PIUS PP. XII, Alloc., 
26 maii 1957 (AAS 49 [1957] 406) 
§ 3: c.  2200 § 2; PIUS PP. XII, Alloc., 3 oct. 1953 (AAS 45 
[1953] 741) 

CROSS REFERENCES: cc. 11, 221 § 3, 1315, 1319, 1322-1330 

I. NOTION OF OFFENSE 

C OMMENTARY 

Angel Marzoa 

CJC/1917 introduced book V with an express definition of offense 
(c. 2195). CIC, more technically correct, prefers to avoid definitions in 
legal texts "quae ad doctorum magis quam ad legislatoris pertinent 
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officium."1 However, we shall try to create one for the new legislation by 
following in the tracks of the terms used in c. 2195 CJC/1917. 

A. Terminological issues 

In Church law, terminology referring to offenses is as varied as it 
was, for example, in Roman law. Terms such as "crimen," "delictum," "sce
lus," "excesus," "maleficium," and "facinus" are frequent in classical law, 
although there is a certain preference for the first two expressions, partic
ularly "crimen." "Delictum" is regularly used in CJC/1917 and CIC, but to 
refer to "the crime of falsehood," the word "crimen" is used in title IV of 
part II (cc. 1390-1391; cf. cc. 2360-2363 CJC/1917). 

B. Definition 

Inspired by c. 2195 CJC/1917 and the terms used in the current 
c. 1321, an offense may be defined as an external and gravely imputable 
violation of a norm that carries a canonical penalty. 

The definition includes the three elements considered by doctrine to 
constitute an offense2 : 

- the objective element: "external violation ... of a [law]" 
- the legal element: "violation of a [law] that carries a ... penalty" 
- the subjective element: "gravely imputable" 

The issue of a more precise definition of the constituent elements of 
an offense was raised in an animadversio generalis at the Schema novis
simum in order to avoid confusion and preclude any possibility of arbi
trariness in penal matters. But, the Coetus consultorum appealed to their 
firm proposal of avoiding any definition and added "principia tamen dare 
erui possunt ex canonibus (cf. v. gr. can. 1272)."3 The remission made by 
the Coetus corresponds exactly with this canon, and it appears to legiti
mize even further (if that is possible) the fact that we shall discuss this 
matter a propos of this canon. Let us, then, look at each of these elements 

1. Code Commission, Schema documenti quo disciplina sanctionum seu poenarum in 
Ecclesia Latina denuo ordinatur. Praenotanda (Typis Polyglottis Vaticanis 1973), p. 6. 

2. Among those who expressly discuss these three elements: V. DE PAOLIS, De 
sanctionibus in Ecclesia (Adnotationes in Codicem: Liber VJ (Rome 1986), pp. 40ff; 
F. AZNAR, commentary on c. 1321, in Salamanca Com; J. ARIAS G6MEZ, commentary on 
c. 132 1, in Pamplona Com; F. NIGRO, commentary on c. 1321 in Commento al Cadice di 
Diritto Canonico (Rome 1985), p. 758; L. CHIAPPETTA, fl Cadice di Diritto Canonico (Naples 
1988), pp. 424-425; T.J . GREEN, commentary on c. 1321 ,  in J.A.CORIDEN-T.J .  GREEN
D.E. HEINTSCHEL (Eds.), The Code of Canon Law: a text and commentary (New York 1985), 
p. 901. With respect to the CIC/1917, cf. G . MICHIELS, De delictis et poenis, I, De delictis 
(Paris-Tornai-Rome-New York 1961), pp. 63ff. 

3. Comm. 16 (1984), p. 38. 
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separately. That will enable us to get to the heart of the concept of offense 
and also to sketch the criteria for interpreting penal laws. 

C. Objective element of the offense 

1. Historical considerations 

Since the beginning, in Church life only the gravest and most flagrant 
sins have been considered as meriting a penalty. These are the ones that in 
some way affect the common good (scandal, danger of perversion, etc.). 
Such is the case with homicide, fraud, blasphemy, adultery, fornication, 
etc., that, because they were in contrast to simple sins, were known as 
crimina or delicta. Thus, they possessed de facto affirmation. But, by the 
fourth century, it was explicitly stated that the proper object of canonical 
penalties is not sin that is merely internal, but only sin with external di
mensions-a sin the commission of which breaks up the order of ecclesi
astical society. 

The following centuries witnessed not only the distinction between 
sin (coram Deo) and offense (coram societate), but also a gradual clarifi
cation of the juridical-public or antisocial nature of an offense. That is a 
question upon which the Church has always left its mark of originality. For 
Roman law, repression of "offenses" was always more or less privately ju
ridical in nature (the authorities paid more attention to private harm 
caused by the violation of a law than to any harm that might befall society 
as a result of the violation). Germanic law treated it almost exclusively 
from the private point of view (it was more frequent for the affected indi
viduals, using the personal vindicta, to proceed against an offense than 
for the authorities themselves to do so). However, leaving aside issues of 
terminology, the Church has since the beginning def ended the public jurid
ical nature of an offense. The Church does not punish it as a sin or act that 
is improper in itself, opposed to God and to the personal sanctification of 
the offender (internal forum); nor does the Church, at least directly, pun
ish it as an act that violated some singular right of other faithful ( conten
tious forum). It punishes an offense as an act that endangers public safety 
and disturbs the just social order of society (tranquillitas).4 

This public juridical nature of offenses gradually matured in many of 
the Church's law texts, in the doctrine of theologians and canonists, and in 
the practice used for treating the subject of offenses through the centu
ries. 

4. Cf. G. MICHIELS, De delictis . . .  , cit., pp. 63-65. 
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2. External violation of a penal norm 

In the term external violation of a penal norm, we have identified 
the objective element of the offense. Let us look at it in detail. 

a) Violation: There must be an effective violation (by commission or 
omission) of a penal norm that is in effect; assumptions of erroneous con
science have no juridical-penal relevance. Although from the strictly 
moral point of view an act with erroneous conscience to violate a norm 
may constitute a sin, in the juridical-penal area only an effective violation 
of a penal norm can result in an offense. 

b) Of a penal norm: The Code expressly establishes that the viola
tion must violate a law or precept. This positively excludes custom 
( cc. 23-28) as a source of penal norms. 

c) External violation: The Church his in terns is a juridically struc
tured society with its own objectives ; by virtue of its power of governance, 
it directly and immediately safeguards the public and spiritual good of its 
faithful. 5 In this context, coercive power must be understood as "potestas 
publica ad finem socialem attingendum concessa" ; therefore, the actions 
that it oversees must also be "sociales," external. Violations must there
fore be external. Consequently, an action that does not take place in the 
"mundum externum physicum" will not be an offense. 6 External is not the 
opposite of private or occult, but of internal. A merely internal act is, as 
such, irrelevant for penal law ("cogitationis poenam nemo patitur"). How
ever, within external acts we can find the following variants: 7 a) external, 
but in fact not known by anyone ( occult); b) external, and known by the 
community (public); c) external, and known only by a few (potentially 
public) . Which of these is to be considered "externa" for the effects of 
C. 1321? 

The answer cannot be exclusive. Naturally, case a) seems sufficient: 
the violation remains in fact occult but may be relevant in current legisla
tion. Cases such as those indicated in cc. 1367 or 1398 are clear examples 
of the possibility of this situation (in fact, in a session of the Commission, 
retention of latae sententiae penalties was justified precisely because it 
was considered to be "unicum ... medium aptum ad tutandum bonum ani
marum quod in discrimen venire potest per quedam delicta oculta"8).  Case 
b) does not appear to be a requisite, unless possibly in cases where an ac
tion ex c. 1399 is being punished because of the grave scandal that must 

5. Cf. G. MICHIELS, De delictis . . . , cit., p. 70. 
6. V. DE PAOLIS, De sanctionibus in Ecclesia (Adnotationes in Codicem: Liber VJ (Rome 

1986), p. 41. 
7. Cf. F. COCCOPALMERIO in La normativa del nuovo Cadice, 2nd ed . (Brescia 1985), 

pp. 303-304. 
8. Comm . 8 (1976), p. 171 . And with direct reference to the crime of abortion from 

c. 1398, cf. Comm. 9 (1977), p. 317. 
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necessarily follow before recourse to punishment can be legitimate. Case 
c) is essential in some offenses; the situation of an occult offense is insuf
ficient in cases covered by c. 1330. 

In summary, saying that the violation must be external means that it 
is sufficient for the action to be external-occult, but exceptionally it may 
be required that it at least be semi-public, which means, that the "external 
character" is the opposite of "internal," not of "private" or "occult," and is 
not necessarily identified with "public character. " 

3. Harm to society 

Social harm is the third component of the objective element . 9 Every 
violation of a penal norm causes multiple damage. First, there is harm to 
the author of the violation. In committing the offense, he is threatening his 
own good in the bosom of the Church, his own "integral development [in 
as much as he is a] human and Christian person, " 10 meaning that he is 
threatening his own sanctification. Then, there is possible harm to the 
subjective rights of third parties. Finally, there is the harm that always de
rives from the very fact of breaking a penal law that is established pre
cisely to defend all members of society, or, in the words of John Paul II, "a 
deficiency . . .  in the common good."11 

Which of these types of "harm" constitutes the formal reason for the 
offense? Certainly not the first, for sanctification of the faithful is not a di
rect object of penal jurisdiction. That would mean reducing sanctity 
merely to justice in its strictest sense. Nor is it the harm caused to third 
parties, since the protection of individual rights falls under civil action 
(cc. 1729 ff). It is the third type, the harm every offense causes society. Ex
ternal violation of a penal norm is an offense because it is "anti-ecclesial 
behavior"; 12 it disturbs the social order, the tranquillitas publica, in that a 
violation results in scandal for members of the ecclesial community. It en
dangers their safety and security and breaks down the confidence ac
quired by the social authority for protecting the common good-"an 
indispensable condition for the integral development of the human and 
Christian person. "13 

9. Cf. a classic and unsurpassed study on "harm to society" as the formal reason for delict 
in G. MICHIELS, De delictis . . .  , cit., pp. 73-77. 

10. JOHN PAUL II, "Discurso al Tribunal de la S. R. Romana, 1979," in Insegnamenti di 
Giovanni Paolo II, II/1 (1979), pp. 41 1-412. 
11. Ibid. 
12. Ibid. 
13. Ibid. 
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D. Legal element of the offense 

l. Historical considerations 

Although some texts from classic Roman law could be adduced that 
are literally favorable to what is currently known in the doctrine as the 
principle of legality (for example, Ulpian's text: "poena non irrogatur nisi 
quae quaque lege vel quo alio jure huic delicto imposita est"14) ,  it does not 
appear that this principle was an absolute and strongly rooted norm in the 
classical juridical world, in the debatable case that it existed at all. Other 
norms apparently contradict it (for example, Modestino would seem to ad
vocate a sort of analogical application of penal norms: "quamquam enim 
temerarii digni poena sint, tamen ut insanis illis parcendum est, si non tale 
sit delictum, quod vel ex scriptura legis descendit vel ad exemplum legis 
vindicandum est"15). 

What is beyond doubt is that modern juridical systems have evolved 
in the direction of considering nullum crimen sine lege as an incontro
vertible principle. In canon law prior to CJC/1917, there was discussion of 
whether this legal element was part of the essence of an offense and how 
intimately it was bound up therein.16  In any case, with the passing of time 
it seems clear that the power to punish has been gradually restricted to 
the point of being limited to the anti-juridical acts that are designated in 
the law as offenses and for which a penal sanction is mandated. 17 

Michiels deduces that c. 2195 of CJC/1917 arose from this custom 
that has gradually been introduced.18 In any case, as Roberti observes, we 
find no precept that clearly establishes the need for the legal element 
when, he says, in addition, "ex iure naturali dolus et damnum sufficiunt ad 
constituendum crimen. " 19 

It seems clear that the principle of legality, according to which nul
lum crimen, nulla poena can exist sine lege poenali praevia, was in
cluded in c. 2195 of CJC/1917. The legal text clearly suggests that an 
offense is a violation of a law that carries a penal sanction. However, it is 
good to bear in mind that c. 2222 § 1 cast a doubt on the strength of 
c. 2195's definition of the principle of legality. 

(See introduction to book VI with respect to the foundation of the 
principle of penal legality in canon law). 

14. L. 131, D. 4, 16. 
15. L. 7, D. 48,4. 
16. For this question one should see G. MICHIELS, De delictis . . . , cit., pp. 78-80. 
17. Cf. 0. GIACCHI, "Precedenti canonistici del principio 'nullum crimen sine praevia lege 

poenali'," in Studi in onore di F. Scaduto I (Florence 1936), pp. 435-449. 
18. Cf. G. MICHIELS, De delictis . . .  , cit., p. 82. 
19. F. ROBERTI, De delictis et poenis, Ill (Rome 1930), p. 70. 
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2. Principle of penal legality 

The essence of an offense lies not just in the "externa violatio legis," 
but in the violation of a law that implies social harm. Deciding which vio
lations cause social harm and to what degree the laws provide penal pro
tection (penal laws) is the legislator's task. The decision to protect with 
penalties certain aspects of the ecclesial common good is a matter of "leg
islative policy." Trying to protect against all violations would condemn the 
penal system to ineffectiveness and would also make it odious. We have 
only to compare book V of CJC/1917-to avoid delving farther back in his
tory-with the new book VI to see that this is the reality of the matter. At a 
given moment in time, the legislator considered it right to designate cer
tain types of behavior as offenses, to the exclusion of other types. Desig
nation is achieved through penal norms. This means that there are 
offenses only where the legislator has expressly designated a given type of 
behavior as meriting a penalty. 20 Thus, the fact that there is a penal norm 
(law or precept) that so designates certain behavior is another of the con
stituent elements of an offense. In doctrine, this has been considered to be 
the principle of penal legality: "nullum crimen sine lege poenali previa." 
The principle of penal legality, in itself, is not merely a question of policy 
or good governance (but the quantitative determination of offenses at 
each moment in time is a question of policy). The principle of penal legal
ity responds to a deeper need, situated by doctrine in human dignity. This 
acquires a special meaning in canon law, for which human dignity is ele
vated by the condition of being baptized2 1  (see introduction to book VI). 

In CJC/1917 , this element is expressly considered in c. 2195 (§  1 :  
"legis violatio cui addita sit sanctio canonica"; and § 2 :  "quae . . .  de delictis 
applicantur etiam violationibus praecepti cui poenalis sanctio adnexa 
sit"). On the other hand, § 1 of c. 1321 CIC does not offer an express refer
ence to this legal element, but it is clearly deducible from the terms of § 2: 
"lege vel praecepto statuta ... " in connection with c. 221 § 3 (the problem 
raised with respect to the principle of penal legality in c. 1399 is another 
issue; the same is true of c. 2195 CJC/1917 in relation to 2222 CJC/1917. 
See commentary on c. 1399). 

Although a strict and clear restatement of the principle of penal le
gality was called for during the codification process, the current c. 1399 
was retained. The question of the effectiveness of this principle in the 
Code notwithstanding, it continues to be debated in the doctrine. For ex
ample, De Paolis's conclusion on the legal element is understandable: 

20. See Introduction to Liber VI with respect to the "positive" character of the crime, and 
in general with respect to the question of the principle of penal legality under canon law. 
21. Cf. J. HERRANZ, "De principio legalitatis in exercitio potestatis Ecclesiasticae," in Acta 

Conventus Internationalis Canonistarum (Rome 1968), pp. 221-238; J. ARIAS G6MEZ, "El 
sistema penal can6nico ante la reforma del CIC," in Ius Canonicum 15 (1975), pp. 185-208. 
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"Ulterius manet investigandum num Codex applicet principium legalitatis 
et quinam sit sensus et quodnam momentum in iure canonico huius prin
cipii. "22 Actually, both c. 1399 and the proliferation of indeterminate penal
ties in pt. II (areas of clear discretion) somewhat dilute the strictness of 
the principle. In any case, it can be said that, except for c .  1399, which 
doubtless introduces the discretionary principle, no behavior that has not 
been expressly designated as an offense in a penal norm can be punished 
in the Church. 

E. Subjective element of the offense 

On the basis of the terminology of this canon, we have situated the 
subjective element in the terms "gravely imputable ."  No one should be 
punished if the external violation (the objective element) of a penal norm 
(legal element) is not gravely imputable to him. Primarily and absolutely, 
this means that, in canonical penal law, the fundamental governing princi
ple is that "objective responsibility" by itself cannot be the sole basis for 
punishment; there must always be imputability (for the concept of "penal 
imputability," see introduction to title III). 

1. Imputable violation 

The subjective element consists of the fact that the act of violating 
the norm must be morally and juridically imputable, and as we shall see, it 
must be gravely imputable. This means that it must be attributable to the 
author not only as the physical and material cause, but also as the formal 
cause; the act must be imputable to the author both morally and juridi
cally. This means that all the elements must be verified for the commission 
of the offense to be considered and imputed as such; it must be a truly 
human act that is conscious and freely committed. In addition, all the 
other requisites for the offense to be juridically assessed, such as penal 
imputability and habitual use of reason must also be present. 

There is a terminological change here that needs to be emphasized. 
CIC/1917  spoke of moraliter imputable violation, whereas CIC uses the 
term graviter imputable violation. One consultor claimed that the new leg
islation should preserve the term moraliter; the response was that the 
concept is already understood in the requirement for malice or juridical 
culpability as sources of imputability. 23 It seems that the expression mo
raliter imputable could be dangerously reductive, since it might make 
moral imputability the only type of imputability required, or in what 
amounts to the same thing, there would be a direct transfer from moral 

22. V. DE PAOLIS, De sanctionibus . . . , cit., p. 43. 
23. Cf. Comm. 8 (1976), p. 175. 

269 



c. 1321 Bk. VI. Pt. I .  Offences and Punishments in General MARZOA 

imputability to penal sanction. The term.juridical imputability-assuming 
that it is present-adds elements that are proper to the concept of moral 
imputability (see introduction to title III: no. 2,a). 

2. Gravely imputable 

CIC says graviter imputable (c. 1321), where CJC/1917 said mo
raliter imputable (c. 2195). This is not introducing a new concept, for the 
adverb graviter was present in the old legislation, although in a different 
place :24 c. 2218 CJC/1917 established that "non solum quae ab omni imput
abilitate excusant ,  sect etiam quae a gravi, excusant pariter a qualibet 
poena ... " As a component of the subjective element, the gravity of imput
ability was then and continues now to be a substantial element of the con
cept of offense. Indeed, when one consultor insisted that gravity be 
mentioned in the first canon of the 1973 Schema (currently c. 1311), it was 
decided to retrieve the term "offender" from c. 2214 § 1 CJC/1917, where 
the Schema simply said christifideles25; this suggested that the concept of 
"offender" included gravity. Any faithful to whom violation of a penal law 
is imputable is not necessarily an offender, only one to whom the violation 
is gravely imputable. 

Of what does this "gravity" consist? To answer, we first need to make 
some distinctions. One kind of gravity is where the legislator has already 
made the assessment at the time of designating certain behavior as an of
fense; at the moment in time when the penal norm becomes effective, that 
behavior is considered to merit penal sanction because it causes grave so
cial harm. Every offense, consequently, presupposes that the behavior is 
grave, considered in the abstract, but this gravity is given and assessed by 
the legislator. That is not the gravity to which the canon refers , for it is al
ready included in the law or precept that has been broken. The gravity we 
are concerned with here is the gravity referring to the subjective element, 
to the person who commits the offense. As De Paolis says , "non habetur 
delictum ubi non sit violatio gravis legis"26; "grave" modifies the term "vio
lation," not the term "law." Gravity refers to the act of violation , not to the 
material content of the violation , which is already included in the fact of 
having been designated as an offense. In other words, gravity refers to im
putability: how the offense was committed, a "how" upon which will de
pend whether commission is imputable with sufficient gravity to enable 
the actor to be considered as an offender, and therefore be punished. 

24. Cf. ibid. 
25. Cf. ibid. , p. 167. 
26. V. DE PAOLIS, De sanctionibus . . .  , cit., p. 42. 
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II. SOURCES OF IMPUTABILITY 

Now, we have situated imputability within the concept of offense as 
a constituent of the subjective element and referring to moral and juridical 
imputability. But the CIC does not mention the distinction between moral 
and juridical for every case; thereafter, it treats imputability in absolute 
terms, merely using the word "imputability." First, it treats the sources of 
imputability, or, in other words, what we should take into consideration to 
distinguish imputable from non-imputable cases, all in terms of imputabil
ity for penal purposes: " ... is bound by the penalty prescribed" (§ 2). 

The sources are named in § 2 of c. 1321: malice and culpability. They 
correspond to two types of violation of a law or precept: deliberately and 
directly, or by omitting due diligence. 

A. Malice 

"Dolus" in penal matters has its own meaning. In other parts of the 
CIC (cf. cc. 125, 643, 656, 1098, 1 191 § 3), it is given the sense of "slyness, 
deceit, trickery, used to take advantage of others prejudicially, according 
to the classic Roman definition.27 In penal law, however, "dolus" or malice 
is understood to mean deliberate violation of a law or precept.28 

This special meaning in penal law was brought up in c. 2200 CIC/ 
1917, although the definition it gave cannot be interpreted literally; c. 2200 
§ 1 said: "dolus heic est deliberata voluntas violandi legem." A strict and 
literal definition would lead to the conclusion that this type of "malice" 
would very rarely be determined, for it does not seem that will would nor
mally be directly directed to violating the law. For that reason, doctrine in
terpreted the meaning of that definition in terms currently used in § 2 of 
c. 132 1. It is not that the will is deliberately directed to violating the law, 
but more simply, the term suggests a will that deliberately violates the law, 
and that clearly is not the same. 

There are two components of "malice": a) advertence-understand
ing that to so act is to violate a legal obligation; and b) freedom-of will. It 
is therefore sufficient that the faithful be conscious of the fact that his be
havior is breaking a law or precept, and in spite of that, he wishes to so 
act. "The essence of 'malice,"  according to De Paolis, "is the positive will 
to act against the law, humanly and freely, whatever the reasons may be 
that lead to violating the law or precept, provided that freedom continues 
during the act. "29 

27. L. I § 2, D. 4,3 
28. Cf. J. ARIAS, commentary on c. 1321, in Pamplona Com, F. AzNAR, commentary on 

c. 132 1, in Salamanca Com. 
29. V. DE PAOLIS, De sanctionibus . . . , cit., p. 57. 
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B. Culpability 

Culpability, in the juridical sense and as stated in this canon, is "the 
omission of due diligence." The specifications of CJC/1917 for the differ
ent forms juridical culpability may take are here reduced to this simple 
formula. In cc. 2199 and 2202-2203, CJC/1917 spoke of "omission of due 
diligence" and "ignorance of the law violated"; for this purpose, it makes 
ignorance equivalent to inadvertence and error. 

However, the reduced formula "omission of due diligence" also in
cludes ignorance, and even inadvertence and error. This is clear from the 
debate by the Commission, where prior to establishing the definitive text 
for this canon, a unanimous consensus was reached that there is culpabil
ity and not "malice" in cases of omission of due diligence, of error in per
ceiving some exempting circumstance and of ignorance that a law or 
precept was being violated. 30 In addition, with respect to inadvertence and 
error, it seems logical that if they are made equivalent to ignorance for the 
purposes of exemptive causes (cf. c. 1323,2°), they should also be made 
equivalent in case of juridical culpability. As De Paolis astutely observed, 31 

if the legislator gives a law, it is because he wishes to bind those who are 
subject to the law. There is, therefore, an obligation to know the law. For 
that purpose, the necessary diligence may be demanded. The legislator's 
will is that, from the time the laws are promulgated, they should not be vi
olated by contrary behavior. If anyone violates the law-other requisites 
being present-he commits an offense. This applies not only to anyone 
who deliberately acts against a law or precept ("malice"), but also to any
one who acts against a law through ignorance due to negligence and to 
anyone who does not use due diligence to ensure that his act or omission 
does not effectively become a violation of a law or precept. Thus, there is 
a double foundation of juridical culpability: gravely culpable ignorance of 
the law or precept and gravely culpable omission of the due diligence re
quired to prevent specific behavior from having an anti-juridical effect. 

The double foundation can, however, be reduced to a single one: 
"omission of due diligence," either in knowledge of the law or to avoid act
ing in such a way as to break the law. So simplification of the concept of 
culpability as expressed in CIC is fully justified. 

III. PUNISHABILITY FOR MALICE AND CRIME 

There are two sources for imputability: malice and culpability. How
ever, in § 2 of c. 1321, they are seen differently with regard to the punish
ability of the two types of conduct. Generally speaking, only an offense that 

30. Cf. Comm. 8 ( 1976), p. 176. 
31. V. DE PAOLIS, De sanctionibus . . .  , cit., p. 57. 
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is imputable ex dolo is punishable, in other words, the deliberate violation 
of a penal norm. A violation consequent to the omission of due diligence 
(culpa) is theoretically not punishable unless expressly established by a 
law or precept (such as the case designated in c. 1389 § 2, for example) .  

Two important comments need to be made here: 

a) The restriction in § 2 affects only punishability, not the concept of 
offense , which is found in § 1, where the double source of imputability is 
established. Thus, although except for c. 1389, as previously mentioned, 
the CIC expressly does not establish punishment for culpable offenses in 
pt. II, there is nothing to prevent another law or precept from determining 
the punishability of the offenses described in the CIC when they are com
mitted with culpability. 

b) The different penal treatment applied to malicious or culpable of
fenses in no way affects the fact that laws or precepts are obligations; it 
affects only punishability in case of violation. 

In any case, § 2 of c. 132 1 is a clear example of the "christiana miser
icordia" that has been adopted as a general principle in the criteria for re
forming penal law.32 

IV. PRESUMPTION OF IMPUTABILITY 

To speak of imputability implies reference to a human act that is vol
untary, conscious, and freely committed. Only in such a case can the au
thor of an offense be considered responsible with malice or culpability 
(see introduction to part III on the notion of imputability). This means 
that, insofar as juridical-penal imputability sits over moral imputability, 
then to speak of imputability means to look inside a person. Only there , in 
a person 's heart, are the decisions made that, because they are freely 
made, are authentically human. But, this is an area that is not directly ac
cessible to the law; thus the need for assumptions (normal, in human rela
tionships) that are merely "conjectures" (cf. c. 1584) about what is inside a 
person based on external indications. Sometimes these conjectures be
come definitive and irrevocable judgments. Such irrevocability ( iuris et 
de iure presumption) is required by the need to operate safely in juridical 
traffic (cf. , e .g . ,  cc. 97 § 2 ,  99, 1322). But, in most cases, judgments are 
only "provisional," based on external indications that allow giving juridi
cal relevance to words or gestures (showing consent, for example) .  They 
may always be annulled by proof to the contrary. Such is the case for pre
sumptions in law (iuris tantum). 

32. Cf. Code Commission, Schema documenti . . .  , cit., p. 5. 
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Since among its essential elements the notion of offense contains 
subjective elements-the agent's freedom to act-here too the play of pre
sumption is necessary; it starts from the principle that all behavior is 
human behavior. And we have reached that point when we read § 3 of 
c. 1321. Imputability cannot be "seen"; it must be presumed: "After an ex
ternal violation is committed, imputability is presumed." The point of de
parture is that the violation was committed consciously and freely. This 
must be considered normal in the interplay of human relationships and be
havior; for both merit and penalty, the point of departure is that the thing 
has been done consciously and freely. 

However, the CIC establishes a system of presumption that is less 
strict than the derogated Code; the new Code continues along the benign 
lines that have been previously mentioned. CIC/1917 established that 
"posita externa legis violatio, dolus in foro externo praesumitur, donec 
contrarium probetur." Doctrine had justifiably criticized such a strong pre
sumption. In contrast, c. 1321 § 3 establishes that "posita externa violatio, 
imputabilitas praesumitur"; and also, "nisi aliud appareat." This means 
doubly mitigating the effect of presumption: a) the presumption is not that 
the violation has been deliberately willed ("malice"), but simply that it is 
imputable-freedom in the act or omission-to the agent (thus, ex dolo vel 
ex culpa); b) presumption is interrupted when there is any element caus
ing doubt about its basis: "nisi aliud appareat." Thus, presumption is more 
reasonably projected onto the generic element (imputability) without en
tering into specifications of "malice" or culpability. When CIC/1917 pro
jected presumption onto the gravest form of imputability, it could be 
criticized, for that is not completely compatible with the penal principle 
in dubio, pro reo. 

Any well-founded doubt is sufficient to destroy the certainty of the 
presumption;33 there is no need for the opposite certainty to arise. 

33. Cf. V. DE PAOLIS, De sanctionibus . . . , cit., p. 59. 
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Tit. III. Those Who Are Liable to Penal Sanctions c. 1322 

Qui habitualiter rationis usu carent, etsi legem vel prae
ceptum violaverint dum sani videbantur, delicti in incapa
ces habentur. 

Those who habitually lack the use of reason, even though they appeared 
sane when they violated a law or precept, are deemed incapable of com
mitting an offence. 

SOURCES: c. 2201 § 2; Prus PP. XII, Alloc., 5 dee. 1954 (AAS 47 [1955] 
61) 

CROSS REFERENCES: cc. 11, 97, 99, 1323,6°, 1324,1°-2°, 1325 

C OMME NTARY ------

Angel Marzoa 

Before considering exempting, mitigating, and aggravating causes 
( cc. 1323-1327), the legislator firmly opted to resolve a delicate question 
that, in prior legislation, gave rise to many uncertainties. It is the case 
where a person habitually lacks the use of reason, but not so completely 
that he could not be thought at some time to be able to act lucidly, in 
which case his acts could be morally imputable to him. CJC/1917 called 
this situation lucid intervals (cf. c. 2201 § 2). This is no doubt a complex 
issue; it would more properly be studied in psychology and psychiatry. 
Here it is not a question of elucidating whether the situation is or is not 
possible and under what circumstances; the mere fact that it is possible 
justifies treatment in the penal area in order to determine imputability. 

Canon 2201 § 2 of CJC/1917 treated the matter as a iuris tantum pre
sumption: "Habitualiter amentes, licet quandoque lucida intervalla ha
beant, vel in certis quibusdam ratiocinationibus vel actibus sani videantur, 
delicti tamen incapaces praesumuntur." However, this attempt to refine 
the treatment of the problem caused many complications when it came to 
determining what was or was not relevant in refuting the presumption and 
thus gave rise to numerous doctrinal debates. 

The legislator of CIC opted to resolve the question definitively in the 
penal area. Whether it is or is not possible and under what circumstances 
this situation is possible does not enter into consideration. Because of the 
possibility of raising doubts about whether this situation is present at a 
given moment, the legislator established a determining norm: those who 
habitually lack the use of reason, even if they appear sane when they vio
late a norm, are considered incapable for the purposes of penal law. Or, in 
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what amounts to the same thing, no uncertainty should be raised; other
wise, there is no penal question. 

It is important to emphasize three things in this regard: 

a) This is not an application of the principle that a person lacking the 
use of reason, because he is incapable of performing human acts, is inca
pable of committing an offense. That is clear from the very concept of of
fense (see commentary on c. 1321). What is being treated in c. 1322 is a 
determination of positive law by which the legislator goes beyond what 
the definition of offense would permit. In some cases, there might be true 
imputability, but for penal purposes those persons "are considered" to be 
incapable. As Arias rightly points out, "since penal law is merely an eccle
siastical law, [ the legislator] is able to make decisions of this importance 
without running the risk of touching on the area proper to natural or posi
tive divine law, as long as it is to the advantage of the individual. "1 Making 
the opposite determination would not be authorized by natural law. 

b) The legislator's decision goes beyond what natural law would de
mand and what is therefore implicit in the very notion of offense. We start 
with the possibility that in these subjects in some cases, materially, there 
might be sufficient imputability. Therefore, this canon cannot be consid
ered as an explicit expression of natural incapacity (it is implicit in the 
definition of offense and in that case the canon would be redundant). In
stead, the canon determines legal incapacity. It goes beyond natural inca
pacity and includes the broad field of the uncertainties that in some cases 
might arise in attempting to demonstrate sufficiently grave imputability to 
proceed to punishment. In that sense, this norm confirms and comple
ments the general iuris et de iure presumption in c. 99, and clarifies that 
it also applies in the penal area, even if the subject appears to have acted 
with enough lucidity for the act to be considered imputable to him. 

c) Under CJC/1917, the opposite could be demonstrated because the 
iuris tantum presumption of incapacity was established. Now, however, 
although in a specific case "lucidity" could be demonstrated with cer
tainty, it would be irrelevant for penal purposes. We have spoken of a 
iuris et de iure presumption (admitting no proof to the contrary), in con
trast to the weak presumption of CJC/1917. But after all, the least impor
tant matter is the juridical designation; the decisive element is the 
indubitable and positive determination with which the legislator of CIC re
solves the question. 

1. J. ARIAS, commentary on c. 1322, in Pamplona Com. 
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Tit. III. Those Who Are Liable to Penal Sanctions c. 1323 

Nulli poenae est obnoxius qui, cum legem vel praeceptum 
violavit: 
1 ° sextum decimum aetatis annum nondum explevit ; 
2° sine culpa ignoravit se legem vel praeceptum violare ; 

ignorantiae autem inadvertentia et error aequipar
antur; 

3° egit ex vi physica vel ex casu fortuito, quern prae
videre vel cui praeviso occurrere non potuit; 

4 ° metu gravi, quamvis relative tan tum, coactus egit, 
aut ex necessitate vel gravi incommodo, nisi tamen 
actus sit intrinsece malus aut vergat in animarum 
damnum ; 

5 ° legitimae tutelae causa contra iniustum sui vel 
alterius aggressorem egit, debitum servans moder
amen; 

6° rationis usu carebat, firmis praescriptis cann. 1324 
§ 1,  n. 2 et 1325 ; 

7° sine culpa putavit aliquam adesse ex circumstantiis, 
de quibus in nn. 4 vel 5 . 

No one is liable to a penalty who, when violating a law or precept: 
1 ° has not completed the sixteenth year of age; 
2° was, without fault, ignorant of violating the law or precept; inadvert

ence and error are equivalent to ignorance; 
3° acted under physical force, or under the impetus of a chance occur

rence which the person could not foresee or if foreseen could not 
avoid; 

4 ° acted under the compulsion of grave fear, even if only relative, or by 
reason of necessity or grave inconvenience, unless, however, the act 
is intrinsically harm or tends to be harmful to souls; 

5° acted, within the limits of due moderation, in lawful self-defence or 
defence of another against an unjust aggressor; 

6° lacked the use of reason, without prejudice to the provisions of 
cann. 1324 § 1 n. 2 and 1325; 

7° thought, through no personal fault, that some one of the circum
stances existed which are mentioned in nn. 4 or 5. 

SOURCES: Canons 2201 § 1, 2202, 2203 § 2, 2204, 2205 §§ 1-4, 2230; 
CodCom Resp., 30 dee. 1937 (AAS 30 [1938] 73); PIUS PP. XII, 
Alloc., 3 act. 1953 (AAS 45 [1953] 737); PIUS PP. XII, Alloc., 
5 dee. 1954 (AAS 47 [1955] 61); PIUS PP. XII, Alloc., 26 maii 
1957 (AAS 49 [1957] 405) 

CROSS REFERENCES: Canons 11, 97, 99, 125, 1322, 1324, 1325, 1327, 
1345 
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C OMMENTARY 

Angel Marzoa 

Circumstances for exemption 

1. Preliminary considerations 

MARZOA 

Under title III ("Those Who Are Liable to Penal Sanctions"), this 
canon treats exempting causes. In comparison with CIC/1917 (cf. espe
cially cc. 2201ff), the legislator has opted for a much more precise for
mula. CIC/1917 basically treated these circumstances in terms of 
imputability, and they were scattered in various canons. But, in the new 
Code, the legislator prefers to speak of non-punishability. This is a 
choice that precludes any uncertainty with respect to the exact measure 
of imputability at a given time and also enables circumstances of a diverse 
nature to be grouped together. 

The heading that precedes the list of causes in the canon is ''No one 
is liable to a penalty ... ," meaning no one can be punished, not being sub
ject to the penalty. Subjection to the substantive law-the contents of 
which are strengthened by the penalty-is another matter ; the law is still 
obligatory. With respect to the ratio for which the legislator exempts the 
penalty, the exempting circumstances listed operate for different reasons. 

a) Some are exempt from punishability because they are basically 
exempt from imputability, and therefore because where they are demon
strated there is no offense. Without delving into the matter, this is the case 
with inculpable ignorance of the substantive norm (no. 2°), physical force 
and chance occurrence (no. 3°), grave inconvenience and, by reason of ne
cessity, in the case of merely positive laws (no. 4°), lawful self-defense, 
even if erroneous through no personal fault (nos. 5° and 7°), and the 
present lack of the use of reason (no. 6°). In all these cases, one cannot 
speak of "grave imputability,"  as required by c. 1321, so there is no of
fense. The basic reason they are not punishable is non-imputability. 

b) The remaining circumstances listed in the canon exempt from 
punishability for various reasons are due to the positive will of the legisla
tor, without prejudice to the fact that an offense may have been commit
ted. The designation of sixteen years of age (no. 1°) as being "of penal age" 
does not mean that before that age a fully imputable offense cannot be 
committed. The same is true for grave fear (no. 4°) that, in itself, is theo
retically compatible with the action being imputable. 

Without going more deeply into the question, the legislator opts for a 
solution that seems to be technically correct. He is legislating in terms of 
punishability, removing as far as possible the uncertainty that could derive 
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from working in terms of imputability. All this implies greater juridical 
safety in applying a system of law that is especially sensitive to the justice 
of the specific case and here to the imposition of penalties. 

2. Circumstances that exempt from punibility 

After explaining the terminology used in the canon, it is apparent 
why the legislator limits himself to listing the circumstances that exempt 
from the penalty, without entering into a consideration of the basis for 
each of them. Let us look at them one by one. 

a) Age (1°) 

The general age of majority is established in c. 97 § 1 at eighteen 
years. However, when c. 1323 gives the age of sixteen years as the mini
mum age from which a member of the Christian faithful can be subject to 
a penalty, it is establishing a penal majority that is different from the gen
eral age of majority. This is also done by most of secular penal codes. The 
exempting circumstance established here is not to have completed sixteen 
years. Therefore, anyone who has only begun the sixteenth year remains 
exempt. 

b) Non-culpable ignorance of an infraction of a substantive norm 
(20) 

There is ignorance in anyone who does not know something. Com
mentators almost unanimously interpret the scope of this exemption in 
terms of "ignorance of the law or precept" only, perhaps influenced by the 
inertia of commentaries to CJC/1917, where c. 2200 § 1 spoke of "violatio 
legis ignoratae." But, the terms of CIC are not exactly the same; they 
speak of anyone who "ignoravit se legem vel praeceptum violare": not only 
anyone who "violated a law that he did not know about," but also anyone 
who "did not know that he was violating a law," Thus, there is greater 
mitigation, because it includes anyone who did not know that there was a 
law as well as anyone who, even though he could have known it, did not 
know that at a given time he was violating it. 

What is happening here is that the difference is not too important in 
that the text itself makes both inadvertence and error equivalent to igno
rance. The legal text literally designates a de facto presumption of inad
vertence or error-perhaps the wording is not as precise as it could be. 

In any case, the ignorance must be inculpable. It would be culpable 
and therefore not operable as an exemption if it were totally voluntary, 
meaning, maintained on purpose so as not to be obligated to comply with 
what the norm prescribes, or even looking for an excuse to be able to act 
with impunity (affected ignorance): "That kind of ignorance not only does 
not diminish the imputability of the offense, it indicates the deliberation 
and care taken in seeking to commit the offense. Thus it does not excuse 
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from any penalty."1 Because of the provision in c. 1325 (see commentary), 
crass or supine ignorance (nothing was done to learn about the law) 
should also be considered sufficiently culpable for this purpose, and 
therefore not exempting. 

The same is true in the case of ignorance of the law, even if not crass 
ignorance, if it concerns the obligation of an office. Even if the ignorance 
is simply voluntary (grave, but not crass; something has been done to 
know the law, but not enough), here it is the office itself that justifies des
ignating as gravely imputable any action or delinquent omission commit
ted through ignorance. This is because the office carries with it a qualified 
duty to know the obligations involved; then ignorance is the same as cul
pable negligence ( cf. c. 1389 § 2, which is the only type of culpable offense 
expressly indicated in the CIC). 

Note that, in any case, according to c. 15 § 2, this ignorance can 
never be presumed. This is one of the points where canonical penal law 
deviates significantly from secular penal legislation. In the secular system, 
"error iuris" is irrelevant. This highlights the tact with which the canonical 
legislator treats the subjective element of offenses, or in other words, the 
exquisite respect always shown for a person's dignity by requiring that 
human behavior, to be punished, must be absolutely conscious, voluntary 
and free, with no concession made to the least doubt. 

Ignorance and inadvertence ("not realizing" that there is a norm that 
is in fact known) and error (wrongly thinking that a certain behavior is le
gitimate) are made equivalent. To this equivalence, all the previous com
mentary may also be extended, where applicable. 

In sum, ignorance, inadvertence, or error must be concerned with 
the substantive norm (a norm that orders or prohibits something), not 
with its penal nature, which is taken up in the following canon with only 
an attenuating effect. 

c) Physical coercion (3°) 

The wording of the legal text is sufficiently expressive: "who acted 
under physical force." It is trying to say that physical force is the reason 
why the offense was committed. To put it another way, if there had been 
no physical force, the offense would not have been committed. The case 
of someone acting under physical violence, but without being able to say 
that this was the only motivation for the behavior, is a different matter. 
This exemption is along the lines of the prescription in c. 125 § 1 :  "An act 
performed as a result of force imposed from outside on a person who was 
quite unable to resist it, is regarded as not having taken place." It does not 
appear that coercion must be described as "irresistible" for it to operate 
as an exemption. Although in terms of imputability and not simply 

1. L. MIGUELEZ, commentary on c. 2229, in C6digo de Derecho Canonico y Legislaci6n 
complementaria (Madrid 1969). 
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punishability, C/C/1917 makes this statement: "vis physica quae omnem 
adimit agendi facultatem, delictum prorsus excludit" (c. 2205 § 1). In a 
context of punishability, the current norm does not need to make such a 
demanding distinction; it suffices to say that without coercion, the offense 
would not have been committed. 

We are led to this opinion by an item we consider relevant. Like 
other exempting circumstances (fear, legitimate defense, error, etc.), if the 
necessary requisites do not exist that permit them to be exempting, they 
can at least be mitigating. However, irresistible physical force does not ap
pear in the list of mitigating circumstances (cf. c. 1324 § 1,5°) when it is 
obvious that, although it does not preclude imputability, physical force 
does reduce it to the degree that the act is involuntary. For that reason, the 
legislator purposely attenuates the formulation of C/C/1917 and does not 
reduce the exempting effect of physical force solely to cases where it is ir
resistible. If it were thus, the exemption could be considered unnecessary 
in view of the prescription in c. 125 § 1. 

d) Fortuitous case (3°) 

As defined by the legal text, a fortuitous case is one where the result 
could not be foreseen or, if foreseen, could not be avoided ( an example 
would be that anyone who "throws away the consecrated species" as a re
sult of tripping over something does not incur the penalty of c. 1367). The 
reason behind the exempting effect is clear; the subjective element is to
tally absent from the offense, "leaving only physical imputability since 
there is not moral imputability due to the lack of delinquent will, or, lack 
of malice or culpability."2 This is a delicate case, bordering on the "omis
sion of due diligence" that constitutes a culpable offense (cf. c. 1321 § 2). 
To characterize it properly, perhaps emphasis should be placed not on the 
unforeseeability or inevitability, but on the irreproachability of the behav
ior causing harm (as, for example, the case of someone causing death 
while playing a sport when the licit rules of the game have been ob
served).3 

e) Grave fear, state of necessity, and grave inconvenience (4°) 

Because these three circumstances are treated in one unit by the leg
islator, we have placed them in a single section. In addition to their prox
imity to each other, the unifying ratio is that, except in cases that are 
intrinsically harmful or harmful to souls, heroic acts cannot be legislated; 
behaving with normal diligence to comply with the law is all that may be 
demanded.4 Nevertheless, each circumstance should first be studied sepa
rately. 

2. F. AzNAR, commentary on c. 1323, in Salamanca Com. 
3. Cf. E. CUELLO CAL6N, Derecho penal, 17th ed., I/2 (Barcelona 1975), p. 544. 
4. T. GARCIA BARBERENA, Comentarios al Codigo de Derecho Canonico, IV (Madrid 1964), 

p. 252. 
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Fear: "an anxious state of mind caused by a real or imagined risk or 
harm."5 In contrast to physical coercion (violence), fear is the conse
quence of moral compulsion or psychological pressure caused in the sub
ject by the threat of something harm, which in turn threatens his freedom 
( cf. cc. 125 § 2, 1103). 

The qualifier grave required for exemption has two variants: a) abso
lutely grave, when it is the kind that ordinarily causes a grave disturbance 
in the person's mind due to the objective nature of the harm or the circum
stances surrounding him; b) relatively grave, when it is grave for a given 
person although not necessarily for others, after considering the harm in it
self and the circumstances of the person suffering from fear. 6 According to 
the definition of fear that we cited, and since here there is no addition as in 
c. 1103 of "imposed from without," fear arising from an imaginary cause is 
also exempting. In this case, the problem would lie in proving it, but theo
retically the fact that the fear is not real does not mean that it does not have 
a morally coercive effect upon the subject. Therefore, there is no reason 
not to consider imagined fear as truly exempting. If fear is not truly grave, a 
mitigating factor might be considered, in accordance with c. 1324 § 2. 

State of necessity: unavoidable conflict between individual rights and 
obeying the law. It becomes necessary to act against the law if a person is 
trying to avoid harm to himself or another that would otherwise follow 
(danger to health or life, good name, goods, etc.). To be considered ex
empting, the state of necessity must be non-culpable (not intentionally 
caused), unavoidable ( otherwise there would be no true state of neces
sity), grave (gravity equivalent at least to the duty to obey the law), certain 
and imminent, due to natural causes (if due to external aggression we 
would have a case of legitimate defense). It is also necessary that the law is 
not required to be obeyed because of an assumed voluntary individual obli
gation (that must be sacrificed because of the office or position). Finally, it 
appears that there is another requirement: the harm that might follow dis
obeying the law must not be greater than the harm that is being avoided. 

Grave inconvenience: harm or grave and imminent danger of harm, 
together with-occasionally or by chance-but external to obeying the 
law (this differentiates it from the preceding case), making compliance 
disproportionately burdensome for the subject: "It is hardly necessary to 
point out that this inconvenience is different from the specific inconve
nience attached to obeying the law."7 

The legislator treats these three circumstances in one unit. It is true 
that all three operate as exemptions, but-the legal text adds-"unless, 
however, the act is intrinsically harm or tends to be harmful to souls." This 

5. REAL ACADEMIA ESPANOLA, Diccionario de la lengua espaiiola, 21st ed. (Madrid 1992) . 
6. L. MIGUELEZ, commentary on c. 1087, in C6digo de Derecho Canonico y Legislaci6n 

complementaria (Madrid 1969). 
7. F. AzNAR, commentary on c. 1323, cit. 
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is an obvious restriction, in accord with the general moral principle that 
the end never justifies the means when the means are harmful in them
selves (for example, the state of necessity in the case of homicide, viola
tion of the sacramental seal out of fear, or scandalous behavior to save 
another person would not be exempting). Whenever any of these three cir
cumstances co-occurs with intrinsically harmful acts or acts that result in 
harm to souls, they can have only an attenuating effect, in accordance 
with c. 1324 § 1,5° (cf., however, c. 1345 for cases of fear and the state of 
necessity). 

In comparison to CJC/1917, the restrictions "contemptum fidei vel 
ecclesiasticae auctoritatis" ( cf. cc. 2205 § 3, 2229 § 3 ,3° CJC/1917)8 have 
disappeared. It seems obvious, however, that they should be assumed in 
the two current cases to the degree that, as Miguelez rightly pointed out 
apropos of the parallel norm in CJC/1917, a) this is not the contempt that 
comes from the agent's intention; it is objective and comes from the very 
nature of the act or the circumstances; b) it is not simply a lack of rever
ence, honor, or obedience that is implied in breaking a law, but that the de
linquent act must be such that it is coupled in a special way with the 
necessary and direct contempt for faith or authority. 9 

f) Legitimate defense (5°) 

Legitimate defense is defense-materially implying commission of a 
delinquent act-needed to repulse actual or imminent and unjust aggres
sion against one's own or another person's rights. The text expressly re
fers to two of the requirements: a) aggression must be unjust, that is, 
against the law (which excludes, for example, "defense" against legitimate 
acts of force by the authorities ) - an offensive act, feigning or using mate
rial force to cause harm to a person or his rights, or endangering them, or 
at least seriously and gravely threatening material and imminent harm. 10 

This exemption does not except aggression by a disturbed or intoxicated 
person. Although in such a case aggression may not be formally unjust be
cause the acts are theoretically not imputable to the aggressor, it is materi
ally unjust to the victim. There would be an exception, however, if 
aggression were preceded by unjust conduct on the part of the victim, 
thus exciting or provoking the aggressor; b) the other requisite is that due 
moderation be used. This assumes that the means used to defend oneself 
must be rational; if a person sees another means sufficient to protect from 
the threat, defense is not necessary and consequently not just. Further
more, should defense be necessary, it is required that the means used to 
repel aggression be in proportion to the conditions and seriousness of the 
attack itself. This should not lead to the absurdity of thinking that there 
must be identity between the instrument of aggression and the instrument 

8. Cf. Comm. 8 (1976), p. 178. 
9. L. MIGUELEZ, commentary on c. 2204, in C6digo . . . , cit. 

10. Cf. E. CUELLO CAL6N, Derecho penal, 17th ed., I/1 (Barcelona 1975), pp. 369-370. 
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of defense; it is the circumstances of the act, place, occasion, means used, 
condition of the victim, etc. that must be taken into consideration. As 
Cuello Cal6n observes, after examining the case and its circumstances, it 
is sufficient to rationally judge that the defense was necessary and the 
means adequate, for in the victim's situation, it cannot be supposed that he 
has sufficient presence of mind for reasoning, calculation, and compari
son as he would sitting tranquilly at his desk.11 

Although suggested in the previous requirements for legitimate de
fense, other requirements are that aggression must be actual and unex
pected; otherwise it could easily be vengeance if  the aggression had 
occurred previously, or if it could have been prevented in other ways if it 
had been foreseen. Obviously, there is no legitimate defense against legiti
mate defense. Cooperation in defensive action by another person is, natu
rally, included because the text itself treats of defense against unjust 
aggression " [by] another, " but also because participation in a legal act
and legitimate defense is legal-is not an offense. 

g) Present lack of the use of reason (6°) 

As opposed to the assumption in c. 1322, here we are concerned with 
someone who habitually has the use of reason, but who at the time of act
ing lacks it because of some transitory mental disturbance, such as intoxi
cation, the effects of a drug, hypnosis, somnambulism, etc.12 The basis of 
this exemption is that the acts performed in this condition are not imput
able. This text excludes the cases given in c. 1324 § 1,2° ("culpable drunk
enness or other mental disturbance of a similar kind") and in c. 1325 
("drunkenness or other mental disturbances cannot be taken into account 
if these have been deliberately sought so as to commit the offence or to 
excuse it, "  a circumstance that cannot even be taken to be attenuating). 
Cf., however, c. 1345. 

h) Other circumstances for exemption (7°) 

Finally, the legislator fulfills the purpose of mitigation and benignity, 
or perhaps more precisely, gives another example of delicate respect for 
human dignity and consequently extra sensitivity in appreciating the sub
jective element of an offense. He ends the list of circumstances that ex
empt from punishability by granting exempting effect to mistaken but 
non-culpable thinking by the person committing the delinquent action. In 
this specific case, the circumstances of grave fear, state of necessity, and 
grave inconvenience or legitimate defense would all be present. The possi
bility of a mistaken but non-culpable judgment that the action was not in
trinsically evil or harmful to souls would also be included. 

11. Cf. ibid. , pp. 374-375. 
12. Cf. c. 2201 § 3 C/C/1917; L. MIGUELEZ, commentary on c. 2201, in C6digo . . .  , cit. 
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1324 § 1. Violationis auctor non eximitur a poena, sed poena 
lege vel praecepto statuta temperari debet vel in 
eius locum paenitentia adhiberi,si delictum patra
tum sit: 

1 ° ab eo, qui rationis usum imperfectum tantum ha
buerit; 

2° ab eo qui rationis usu carebat propter ebrieta
tem aliamve similem mentis perturbationem, 
quae culpabilis fuerit; 

3° ex gravi passionis aestu, qui non omnem tamen 
mentis deliberationem et voluntatis consensum 
praecesserit et impedierit, et dummodo passio 
ipsa ne fuerit voluntarie excitata vel nutrita; 

4 ° a minore, qui aetatem sedecim annorum explevit; 
5° ab eo, qui metu gravi, quamvis relative tantum, 

coactus est, aut ex necessitate vel gravi incom
modo, si delictum sit intrinsece malum vel in ani
marum damnum vergat; 

6° ab eo, qui legitimae tutelae causa contra iniu
stum sui vel alterius aggressorem egit, nee tamen 
debitum servavit moderamen; 

7° adversus aliquem graviter et iniuste provocan
tem; 

8° ab eo, qui per errorem, ex sua tamen culpa, pu
tavit aliquam adesse ex circumstantiis, de qui
bus in can. 1323, nn. 4 vel 5;  

9° ab eo, qui sine culpa ignoravit poenam legi vel 
praecepto esse adnexam; 

10° ab eo, qui egit sine plena imputabilitate, dum
modo haec gravis permanserit. 

§ 2. Idem potest index facere, si qua alia adsit circums
tantia, quae delicti gravitatem deminuat. 

§ 3. In circumstantiis, de quibus in § 1, reus poena latae 
sententiae non tenetur. 

§ 1. The perpetrator of a violation is not exempted from penalty, but the 
penalty described in the law or precept must be diminished, or a pen
ance substituted in its place, if the offence was committed by: 

1 ° one who had only an imperfect use of reason; 
2° one who was lacking the use of reason because of culpable 

drunkenness or other mental disturbance of a similar kind; 
3° one who acted in the heat of passion which, while serious, never

theless did not precede or hinder all mental deliberation and 
consent of the will, provided that the passion itself had not been 
deliberately stimulated or nourished; 
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4 ° a minor who has completed the sixteenth year of age; 
5° one who was compelled by grave fear, even if only relative, or by 

reason of necessity or grave inconvenience, if the act is intrinsi
cally evil or tends to be harmful to souls; 

6° one who acted in lawful self-defence or defence of another 
against an unjust aggressor, but did not observe due moderation; 

7° one who acted against another person who was gravely and un
justly provocative; 

8° one who erroneously, but culpably, thought that some one of the 
circumstances existed which are mentioned in can. 1323 4° or 5° ; 

9° one who through no personal fault was unaware that a penalty 
was attached to the law or precept; 

10° one who acted without full imputability, provided it remained 
grave . 

§ 2 . A judge can do the same if there is any other circumstance present 
which would reduce the gravity of the offence . 

§ 3 . In the circumstances mentioned in § 1 ,  the offender is not bound by a 
latae sententiae penalty. 

SOURCES: § 1: cc . 2199, 2201 § §  3 et 4, 2202 § 2, 2204, 2205 § §  2 et 4, 
2206, 2218 § 1 ,  2229 § 2 et § 3,2° et 3° , 2230; CodCom Resp. 
30 dee . 1937 (AAS 30 [ 1938) 73) ; PIUS PP. XII, Alloc . , 3 oct . 
1953 (AAS 45 [1953] 737); PIUS PP. XII, Alloc . , 5 dee . 1954 
(AAS 47 [1955] 61); PIUS PP. XII, Alloc . , 26 maii 1957 (AAS 49 
[ 1957] 405) 
§ 2: c . 2223 § 3 ,3° ; PIUS PP. XII, Alloc . , 3 oct . 1953 (AAS 45 
[ 1953] 737); PIUS PP. XII, Alloc., 5 dee . 1954 (AAS 47 [ 1955] 
61); PIUS PP. XII, Alloc., 26 maii 1957 (AAS 49 [1957) 405) 
§ 3: cc . 2229 § 2, 2230 

CROSS REFERENCES: cc . 1 1, 97, 99, 1314, 1322, 1323, 1325, 1327, 1340, 
1345 

C OMMENTARY 

Angel Marzoa 

Attenuating circumstances 

1. Preliminary considerations 

As in the previous canon, in this canon regarding exempting circum
stances, the legislator opts to organize in a single block all the circum
stances that might lessen imputability and , therefore, be a reason to 
diminish the established penalty or to substitute a penance . 
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Before analyzing each circumstance, we should keep in mind the fol
lowing : 

a) As with exempting circumstances, here the legislator is working 
in terms of punishability-the penalty may be attenuated or substituted 
by a penance. That is, the recapitulating criterion for all attenuating cir
cumstances is the result: a diminished or substituted penalty. For each cir
cumstance, the reason is of a different kind, either the nature of the things 
(insufficient use of reason, grave impulse in the heat of passion, etc.) or 
the positive will of the legislator (age, ignorance of the penal norm). The 
legislator tries to refer the elements of imputability, the assessment of 
which might give rise to uncertainties in applying the norm to areas of cer
tainty and juridical safety (see commentary on c. 1323). 

b) The legislator begins with the difference between grave imputabil
ity-necessary in each case for there to be an offense according to c. 1321 
§ 1-andfull imputability (cf. § 1,10°). Full imputability legitimizes the di
rect application of all the rigor of a penal norm. Grave imputability, how
ever, is the minimum basis for determining whether there is an offense, 
after which attenuating circumstances may be found. The attenuating ef
fect presupposes the grave imputability required by c. 1321 and supplies 
sufficient cause for punishability, but it does not go so far as full imput
ability. If the penalty is lessened or, if applicable, substituted by a pen
ance, this means that we are working in terms of "ius coactivum, "  true 
punishment of an offense; even if it be less grave due to some circum
stance preventing the fullness of imputability, it is still an imputable and 
punishable offense. 

c) Whereas in the preceding canon there is an exhaustive list of ex
empting causes, here the list of attenuating causes is not exhaustive, as 
seen in § 1,10°. 

d) For the circumstances of fear, necessity, influence of passion, and 
transitory mental disturbance, cf. also c. 1345. 

2. Effects of attenuating circumstances (§§ 1 and 3) 

Theoretically, in the case of attenuating circumstances, one should 
speak of a single effect, the effect proper to them as attenuating causes. 
But, canonical penal law has a peculiar method of imposing penalties; to
gether with the ordinary method, by a judicial or administrative procedure 
(cf. cc. 1341ff), which is for ferendae sententiae penalties, there are the 
latae sententiae penalties, which are automatically incurred by the mere 
fact of committing the delinquent act, with no need for judicial or adminis
trative mediation (see commentary on c. 1314). This means that, in the 
case of latae sententiae penalties, there is no way to comply with the leg
islator's mandate to "diminish the penalty prescribed ... or a penance [must 
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be] substituted in its place" (§ 1), nor can the judge consider any circum
stance that might diminish the gravity of the offense (§ 2). The judge [ or 
superior] does not intervene in the punishment of the offense, which is 
produced automatically ope legis. In this case, the attenuating effect of the 
circumstances listed in the canon would become inoperable, for the pen
alty either is or is not incurred-it is automatic-and the offender has no 
possibility of having the penalty reduced. Therefore, according to the 
canon, attenuating circumstances have two types of effect: 

a) for ferendae sententiae penalties, the penalty should be lightened 
or a penance should be substituted. This is the task of the judge or supe
rior at the time of imposing the penalty (§ 1, in principio ). In accordance 
with c. 1345, they may also "refrain from inflicting any punishment"; 

b) for the purposes of the automatic penalty established by the 
norm, in the case of latae sententiae penalties, an attenuating factor oper
ates as an exempting factor; thus "the offender is not bound" by it (§ 3). As 
observed by De Paolis, this § 3 is very important in the context of mitiga
tion and mercy in the new penal law: "ne dubia et angustia oriantur ad dis
cernendum num poena incursa sit." 1 

It must be emphasized that here we are concerned with cases where 
we start with the assumption that there is sufficiently grave imputability 
to proceed to impose penalties, regardless of its specific effect. This 
means that, in the case of latae sententiae penalties, the penalty estab
lished by the norm is not automatically incurred, but, due to the effect of 
preceptive attenuation, there might be sufficient foundation for the judge 
or superior in the judicial or administrative procedure to impose a lighter 
ferendae sententiae penalty than what the law or precept establishes. 

3. Circumstances that attenuate (exemptfrom) punishability 

All the circumstances listed in the preceding canon are attenuating if 
they lack any of the elements required for them to act as exemptive (those 
listed in nos. 1°-9° of § 1). The same is true for any other circumstances 
that could diminish full imputability (no. 10°). With this in mind, see com
mentaries to cc. 1322 and 1323 for the notion of each of the cases there 
considered. 

a) Imperfect use of reason (1 °) 

This is what CJC/1917 called "feeblemindedness," which "diminishes 
but does not completely eliminate an offense's imputability" (c. 2201 § 4 
CJC/1917). This attenuating factor corresponds to legal incapacity to 
commit offenses by those who "habitually lack the use of reason" (see 

1. V. DE PAOLIS, De sanctionibus in Ecclesia (Rome 1986), p. 61. 
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commentary on c. 1322). Now we are considering the intermediate possi
bility between legal incapacity and full capacity: the subject habitually has 
the use of reason, but diminished. Diminished means a) affecting imput
ability to the same degree, b) but not so much that imputability is no 
longer grave. Thus, there is sufficient basis for penal responsibility and for 
punishability, although logically the punishment will be attenuated due to 
the "imperfect use of reason." In sum, it is "imperfect," but it is "use"; con
sequently, the offense is less imputable, but it is still imputable, and the 
penalty should be attenuated, but can still be a penalty. 

b) Present and culpable lack of the use of reason (2°) 

In contrast to the preceding case, here we have a subject who habitu
ally enjoys full use of reason. The cause that diminishes it is not internal 
and pathological, but transitory. This may operate as an exemption ac
cording to c. 1323,6° (see commentary). However, if the lack of the use of 
reason is culpable, meaning, directly intended or not avoided if avoidable, 
it does cause sufficient imputability of the delinquent act committed in 
this state (voluntario in causa), although it may be diminished with re
spect to the same offense committed without the influence of this distur
bance. Thus, it acts as an attenuating factor (unless in addition to being 
willed it was intentionally caused in order to commit the offense: cf. 
C. 1325). 

c) Grave impulse in the heat of passion (3°) 

"The heat of passion" is an intense activity of the senses and as such, 
influences the act. Passion includes love and hate, desire and aversion, de
light and sadness in concupiscible appetite. It also includes hope and 
boldness, desperation and fear, and anger in irascible appetite. Its effect 
upon imputability will depend upon whether it is culpable (if the agent de
liberately stimulates or nourishes it) or inculpable (when it arises sponta
neously rather than by will). The heat of passion is cause for total non
imputability if it precedes and prevents mental deliberation and consent 
(for example, the so-called primo-primi movements due to anger, which 
are totally blinding). In that case, since there is no truly human act, the el
ements needed for imputability are lacking and there can be no offense. 
Simply put, there is no imputable violation (cf. c. 132 1 § 1). 

The opposite case of the influence of the heat of passion is where 
passion is deliberately stimulated and nourished; this case is taken up in 
c. 1325. The impulse of the heat of passion that concerns us now is when 
passion is inculpable, not directly stimulated or nourished, and "disturbs 
the mind, riveting attention on the object of affective tendency and more 
or less forcing the will to follow the direction of passion, thus diminishing 
freedom. "2 It does not totally remove human quality from the act, but 

2. T. GARCIA BARBERENA, Comentarios al Codigo de Derecho Canonico, IV (Madrid 1964), 
p. 258. 
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because it was not directly sought, it diminishes the will and therefore 
also equally diminishes imputability. Therein lies an attenuating effect. 

d) Age (4°) 

Majority for penal age-the legal age for the beginning of capacity to 
commit offenses-is sixteen years (see commentary on c. 1323). However, 
the period between penal majority and eighteen years is set by the legisla
tor as the period when an attenuating factor is effective . Anyone who com
mits an offense and who has already completed sixteen years but has not 
yet completed eighteen years is subject to the effect of the attenuating fac
tor. 

e) Grave fear, state of necessity, and grave inconvenience (5°) 

Under c . 1323 (see commentary) ,  these three circumstances are ex
emptions unless the act was intrinsically evil or harmful to souls . This is 
the case now under consideration; the legislator deems that, even if the 
act is intrinsically evil or harmful to souls, grave fear, state of necessity, or 
grave inconvenience still affect ( diminish) imputability. Therefore, he es
tablishes the attenuating effect. 

f) Legitimate defense (6°) 

For defensive action in the face of aggression to be legitimate and 
thus exemptive, one of the requisites is to "observe due moderation ." The 
circumstance the legislator here considers and to which he attributes an 
attenuating effect is defense when "due moderation" has not been ob
served and the means used to repel aggression are disproportionate to the 
type of aggression . However, all other requisites of legitimate defense 
must be present to produce the attenuating effect: unjust, present, and un
expected aggression, etc. (see commentary on c. 1324). 

g) Grave and unjust provocation (7°) 

This circumstance is close to , but of a different type from, legitimate 
defense . "Aggression" makes defense legitimate, but it is "provocation" 
that is now being considered. To provoke means with words or actions to 
invite or stimulate someone to anger.3 The reason behind this attenuating 
factor is that the person who acts under provocation does so with dimin
ished responsibility. To find this factor, it is indispensable that the provo
cation be immediate as well as grave and unjust; otherwise, there would 
not be the disturbance of mind that justifies the attenuating effect . 4 The 
wording of the text assumes the following: "provocantem" assumes that 
the provocation was present when the offense was committed ("against 
another person who was . . . provocative , "  not "against a person who 
had . . .  provoked"). 

3. Cf. T. GARCIA BARBERENA, Comentarios al Codigo de Derecho Canonico, IV (Madrid 
1964), p. 255. 

4. Cf. ibid., pp. 255-256. 
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h) Culpable erroneous judgment (8°) 

Canon 1323 establishes as exempting factors grave fear, state of ne
cessity, and grave inconvenience, provided that they do not imply commit
ting an act that is intrinsically evil or harmful to souls (no. 4°), and 
legitimate defense observing due moderation (no. 5°). It also grants ex
emptive effect to cases where the agent, without culpability on his part, 
erroneously thought that one of these circumstances was present (no. 7°) 
(see commentary on c. 1323). The circumstance here designated as atten
uating is the one described in c. 1323, 7° as exempting, but when erroneous 
judgment is culpable. In spite of culpability, the legislator sees diminished 
imputability that justifies attenuating or substituting the penalty (for the 
question of culpability in erroneous judgment, see commentary on c. 1323, 
on ignorance). 

i) Non-culpable ignorance of the penal nature of the norm (9°) 

Canon 1323,2° (see commentary) considered non-culpable ignorance 
of the substantive norm to be exempting. What is here considered as at
tenuating is ignorance, also non-culpable, of the penal norm, that is, of the 
law or precept that, in addition to imposing or prohibiting certain behav
ior (substantive norm), establishes a penalty for those who violate it. 

An explanation needs to be made here. As he did with the parallel ex
empting factor in c. 1323,2° (cf. 2202 § 1 CIC/1917), now too the legislator 
moves away from the wording of CIC/1917 (cf. c. 2202 § 2). Although in the 
first case the change of wording does not affect the substance of the ex
empting factor, here the text does modify the scope of the attenuating fac
tor. Canon 2202 § 2 of the CIC/1917 spoke of "ignorantia solius poenae"; 
that is, it considered that ignorance of the penalty was attenuating-the di
rect object of ignorance would be the penalty. But, this norm says "ig
noravit poenam legi vel praecepto esse adnexam." Here, one can no longer 
consider the penalty to be the object of ignorance, but "that a penalty was 
attached to the law or precept, "  as translated correctly into English. In 
other words, the legal text does not use a verb and noun direct object 
("ignorare poenam legi vel praecepto adnexam"), but a verb and a comple
mentary infinitive phrase (Latin) or clause (English) ("ignorare poenam 
legi vel praecepto esse adnexam"). This is not merely a lis de verbis, be
cause it affects the basic content; the real attenuating factor that this canon 
is designating is more restricted that its parallel canon in CIC/1917. It is in
sufficient to be ignorant of the specific penalty established for the case, but 
one must not know that there is a penalty for this anti-juridical act. For ex
ample, it would be attenuating if someone did not know that abortion is 
punished with a penalty. It would not be attenuating if someone knew of 
the penalty but did not know that the penalty was excommunication. Con
sidering that the vernacular versions of the legal text that we have been 
able to compare are faithful, it is surprising that the majority of commenta
tors do not give sufficient relevance to the changed text; perhaps they were 
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influenced by the inertia of the commentators to CIC/1917, who adequately 
reflected what the norm of c. 2200 § 2 established. 5 

In any case, ignorance that "a penalty was attached to the law or pre
cept" does not eliminate imputability from the delinquent act since, for an 
act to be imputable, it is unnecessary that the author know the act carries 
a penalty in the law. It is sufficient that he know that it is anti-juridical, that 
he know the law and realize that the act is a violation of the law. "6 But, at 
the same time, the legislator wants to attribute to this ignorance an effect 
that attenuates imputability, "because anyone who commits an offense 
with knowledge that the law includes a penalty ( or simply, knowing gener
ally the act is penalized) demonstrates greater malice and greater danger 
because he places his personal views before both the preceptive or prohib
itory law and the penal law. This indicates that not even the condemnation 
of the law is sufficient to keep him from committing the crime. "7 

j) Other attenuating circumstances (10°) 
Finally, the legislator recognizes the possibility of other attenuating 

circumstances different from those listed (nos. 1 °-9°), but that like those 
which in some way diminish imputability in such a way that it is still 
grave-otherwise there would be no offense- it is not quite full enough of 
imputability for the penalties provided to be imposed in all rigor. There
fore, the legislator establishes a kind of open-ended attenuating factor: 
"one who acted without full imputability, provided it remained grave." 
There is a problem with the effect of this attenuating factor on latae sen
tentiae penalties, for it is the offender himself who should be the first to 
judge whether or not he has incurred the penalty. It seems that the effect 
would have to be moved to the possible time this type of penalty is de
clared (see commentary on c. 1341). Then, the judge or superior must 
judge the possibility that there may have been some circumstance in the 
commission of the offense to prevent full imputability. Then he would not 
declare imputability or, if he did, it would be with mitigation. In that case, 
we would be in the area of § 2, thus no. 10° can be considered hardly oper
ative. 

5. Cf. e.g., J. ARIAS, commentary on c. 1323, in Pamplona Com: "la ignorancia de la pena 
aneja"; F. AzNAR, commentary on c. 1324, in Salamanca Com: "la ignorancia de la pena aneja"; 
F. NIGRO, "Liber Vl. De sanctionibus in Ecclesia," in Commento al Cadice di Diritto Canonico 
(Rome 1985), p. 765: "la sola ignoranza della pena"; L. CHIAPPETIA, "Le sanzioni nella Chiesa," 
in Il Cadice di Diritto Canonico (Naples 1988), p. 444: "l'ignoranza . . .  della pena annessa"; 
V. DE PAOLIS, De sanctionibus . . .  , cit., p. 60: "ignorantia . . .  poenae adnexae." Those who 
present the issue with some degree of precision include: F. COCCOPALMERIO, "La Normativa 
penale della Chiesa," in La Normativa del Nuovo Cadice, 2nd ed. (Brescia 1985), p. 330: 
"l'ignoranza . . .  della esistenza di una pena"; and T.J. GREEN, commentary on c. 1324, in 
J.A.CORIDEN-T.J. GREEN-D .E. HEINTSCHEL (Eds.), The Code of Canon Law: A Text and 
Commentary (New York 1985), p. 903: "the person . . .  unaware that a penalty is attached to its 
violation." 

6. T. GARCIA BARBERENA, Comentarios al Codigo de Derecho Canonico, IV (Madrid 1964), 
p. 243. 

7. Ibid. 
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4. An open attenuation (§ 2) 

In imposing the penalty, when the judge or superior acts (Jerendae 
sententiae penalties, or declaration of latae sententiae penalties), be
cause the mechanism for imposing penalties is authentically juridical, it 
allows a more precise evaluation of the specific case and an appreciation 
of circumstances that is impossible in the automatic mechanism of latae 
sententiae penalties. The legislator leaves to the judge or superior ( cf. 
c. 1342 § 3) the possibility of finding relevance in cases where there may 
be "any other circumstance that would reduce the gravity of the offense" 
in order to attenuate the penalty or substitute a penance ("can do the 
same"). 

If we compare this norm with c. 1344 (see commentary), we see that 
the judge's or superior's powers in applying penalties are very broad. What 
is interesting to note here is that this § 2 broadens the field of possibilities 
for attenuation. If the list of circumstances in § 1 basically remits us to 
questions of imputability (grave but not full), § 2,  when it speaks of the 
circumstances that may diminish "the gravity of the offense," is broaden
ing the field. The gravity of the offense can derive from the subjective ele
ment (graviter imputabilis) or from the objective element (where all the 
factors come into play that in one way or another could diminish the de
gree of social harm the external violation of a norm could produce). 

Consequently, § 2 leaves the judge or superior ample margin to judge 
and to give attenuating effect to any circumstance that might affect full 
imputability (although this is already deducible from § 1,10°), and to any 
other circumstance that in a general way could diminish the gravity of the 
specific offense. 

293 



c. 1325 

1325 

Bk. VI. Pt. I. Offences and Punishments in General MARZOA 

Ignorantia crassa vel supina vel affectata numquam con
siderari potest in applicandis praescriptis cann. 1323 et 
1324; item ebrietas aliaeve mentis perturbationes, si sint 
de industria ad delictum patrandum vel excusandum 
quaesitae, et passio, quae voluntarie excitata vel nutrita 
sit. 

Ignorance which is crass or supine or affected can never be taken into ac
count when applying the provisions of cann. 1323 and 1324. Likewise, 
drunkenness or other mental disturbances cannot be taken into account if 
these have been deliberately sought so as to commit the offence or to ex
cuse it; nor can passion which has been deliberately stimulated or nour
ished. 

SOURCES: cc. 2201 § 3, 2206, 2229 §§  1 et 3,1 ° 

CROSS REFERENCES: cc. 1323, 1324, 1345 

C OMMENTARY 

Angel Marzoa 

Circumstances which do not affect the punishability of the offense 

Some of the circumstances treated in cc. 1324 and 1325 as possibly 
exempting or attenuating merit attention in this canon due to certain pe
culiarities that might alter their attenuating or exempting effect. These are 
drunkenness and other similar disturbances, and the heat of passion (see 
commentary on cc. 1324 and 1325). 

Theoretically, if there were no c. 1325, its content could be deduced 
without further explanation from the contents of the lists of attenuating 
and exempting circumstances. But, the legislator wanted to avoid all pos
sibility of uncertainty by expressly naming the cases in which ignorance, 
drunkenness, or passion neither exempt nor attenuate. 

A peculiar willfulness detected in the genesis of a delinquent action 
acts as the ratio that unifies all the circumstances here discussed. Al
though it may very well be diminished at the time of committing the delin
quent act, willfulness nourishes the cause by which, at that moment, the 
agent may not be sufficiently free : "in istis casibus habetur peculiaris 
culpa in causa. "1 

1. V. DE PAOLIS, De sanctionibus in Ecclesia (Rome 1986), p. 62. 
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Thus, the following factors do not have an exempting or attenuating 
effect: 

a) peculiarly grave ignorance: affected (deliberately sought so as not 
to be caught by knowledge of the law) ; crass and supine (nothing was 
done to learn about the law); 

b) drunkenness or other mental disturbances ( drugs, hypnosis, som
nambulism, etc.), deliberately sought to commit the offense, or trying to 
produce a circumstance to excuse it; 

c) passion that has been deliberately stimulated or nourished. 
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§ 1 .  Iudex gravius punire potest quam lex vel praecep
tum statuit: 
1 ° eum, qui post condemnationem vel poenae decla

ra tionem ita delinquere pergit, ut ex adiunctis 
prudenter eius pertinacia in mala voluntate co
nici possit; 

2° eum, qui in dignitate aliqua constitutus est, vel 
qui auctoritate aut officio abusus est ad delictum 
patrandum; 

3° reum, qui, cum poena in delictum culposum cons
tituta sit, eventum praevidit et nihilominus cau
tiones ad eum vitandum omisit, quas diligens 
quilibet adhibuisset. 

§ 2 .  In casibus, de quibus in § 1, si poena constituta sit 
latae sententiae, alia poena addi potest vel paeniten
tia. 

§ 1. A judge may inflict a more serious punishment than that prescribed in 
the law or precept when: 
1 ° a person, after being condemned, or after the penalty has been de

clared, continues so to offend that obstinate ill-will may prudently 
be concluded from the circumstances; 

2° a person who is established in some position of dignity, or who, in 
order to commit an offence, has abused a position of authority or 
an office; 

3° an offender who, after a penalty for a culpable offence was consti
tuted, foresaw the event but nevertheless omitted to take precau
tions to avoid it which any careful person would have taken. 

§ 2. In the cases mentioned in § 1, if the penalty constituted is latae sen
tentiae, another penalty or a penance may be added. 

SOURCES: § 1: cc. 2203 § 1, 2207, 2208, 2223 § 1 

CROSS REFERENCES: c. 1321 

COMMENTARY 

Angel Marzoa 

Aggravating circumstances 

1. Preliminary considerations 

Canon 1323 treats of circumstances that exempt from punishability, 
and c. 1324 treats attenuating circumstances. The present canon lists a se
ries of circumstances that add a certain gravity to the actual gravity of the 
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offense, and thus allows the punishment to be increased. Aggravation lies 
not in the offense itself-its specific nature is not altered-but in the per
son who commits the offense. It lies in the special bad intention of the of
f ender in the first and third cases, and in the special malice presumed by 
the situation of dignity, authority, or office taken advantage of by the per
son committing the offense in the second case. 

The effect of exempting and attenuating circumstances was assessed 
by the legislator in terms of punishability, without entering into a de
tailed consideration of greater or lesser imputability (cf. cc. 1323-1324). 
When establishing aggravating circumstances, the legislator works in the 
same terms; he describes the cases with regard to the possibility of in
creasing the penalty without entering into a detailed consideration of 
greater or lesser imputability, although that is the ratio for the aggravating 
circumstance. 

It should be noted that, in contrast to the treatment of exempting 
and attenuating circumstances, application of which is preceptive ("No 
one is liable to a penalty ... " in c. 1323; "the penalty ... must be diminished" 
in c. 1324), aggravating circumstances are taken into consideration at the 
discretion of the judge or superior. This is consistent with the in bonam 
partem principle, universally recognized in penal scope. For the same rea
son, the list in this canon deviates from the parallel norm in CIC/1917, 
c. 2207, by being restrictive and contrasts with the open-ended description 
of attenuating circumstances (cf. c. 1324 § 1,10° and § 2). This does not 
preclude the introduction by particular law or precept, according to 
c. 1327, of other aggravating circumstances that are effective only where 
these norms are in effect. 

2. Effects of the aggravating circumstances 

The increase in penalty permitted by these aggravating circum
stances should be considered separately for f erendae sententiae and latae 
sententiae penalties. This is only logical, since the method of incurring 
the penalty-by the judge or superior's condemnation, or automatically
necessarily conditions the way in which the aggravating circumstances 
described in the canon may be effective. 

a) For ferendae sententiae penalties (§  1), "a judge may inflict a 
more serious punishment than that prescribed in the law or precept." The 
text does not say "increase the penalty," but "inflict a more serious punish
ment." This appears to mean that the legislator leaves to the prudence of 
the judge or superior whether to increase the penalty established in the 
penal norm or substitute another more grave penalty, or finally, to add an
other penalty to the established penalty. 

b) For latae sententiae penalties (§ 2), which are automatically in
curred by the very act of committing the offense, with no possibility of 
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judicial or administrative mediation, the only thing a judge or superior can 
do is to add another penalty or a penance to what has already been auto
matically incurred. Obviously, this can only be done after declaring the 
latae sententiae penalty (cf. cc. 1441ft). 

3. Circumstances that can aggravate the penal sanction 

a) Specific reincidence. Juridical reincidence can be of two kinds: 
a) generic: the mere fact that someone has committed several offenses 
(simple accumulation of offenses);  and b) specific: the case where, after 
having been condemned, someone again commits the same kind of of
fense. This canon is concerned only with the second type. Generic reinci
dence is covered in c. 1346, not in terms of aggravated circumstances, but 
treating the various accumulated penalties in someone who has commit
ted several offenses (see commentary on c. 1346). 

Specific reincidence theoretically presumes that there is greater ob
stinacy in evil on the part of the off ender; therefore, the circumstance is 
treated as aggravating. But, the legislator does not wish to elevate this pre
sumption to the category of absolute norm; therefore, he specifies that, in 
addition to the off ender's having been condemned-or the latae senten
tiae penalty declared-"obstinate ill will may . . .  prudently be concluded 
from the circumstances ." Therefore the judge or superior, in applying the 
aggravating circumstance of reincidence, must determine a) prior non
recurring condemnation or declaratory sentence; b) commission of a new 
offense of the same type; c) whether the circumstances are truly evidence 
of obstinate ill will. 

To apply the aggravating circumstance, it is debatable whether the 
new offense must be of the same type as the cause of prior condemnation 
or declaratory sentence. This canon makes no such specification, in con
trast to c .  2208 CIC/1917, which said, "commits an offense of the same 
type again." We, however, think that the specification of the old canon 
should be referenced for interpreting the new canon, especially if consid
ering that c. 1346 simply speaks of the "offender [who] has committed a 
number of offenses," with no reference to c. 1326. This seems to indicate 
that the legislator deemed generic reincidence, without aggravating cir
cumstances, to be different from specific reincidence, as treated in this 
canon. 1 

With respect to determining from the circumstances that "obstinate 
ill will may prudently be concluded," the section of c .  2208 § 1 CIC/1917: 
" . . .  in such circumstances of fact and principally of time, which may be 

1 .  However, opposed to this and more faithful to the literal meaning of the legal text, cf., 
e.g. , F. AzNAR, commentary on c. 1326, in Salamanca Com. 
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prudently conjectured . . .  " may be helpful. It would be difficult to speak of 
obstinate ill will if a long time had passed between the first condemnation 
and the second offense. 

b) Status of the offender. CJC/1917 considered the condition of both 
the offender and the victim as possible aggravating factors (cf. c. 2207, 1°). 
Now the victim's condition is not considered to be a general aggravating 
factor, 2 although the legislator did specifically consider it in certain of
fenses ( cf. c. 1370). Canon 1326 includes only the condition of the person 
who commits the offense. This condition acts as an aggravating factor in 
two cases: dignity, which juridically is the external characteristic of a per
son that proceeds from a position or office held or even from honorific 
rights granted by the public authority and causing others to give that per
son special respect or reverence; and the authority or office held by the 
off ender. These are two distinct aggravating factors. The first is due to 
"the greater scandal and special disturbance of the ecclesial order caused 
when the author of a violation of the law is an important person in the 
Church"; the second to "the greater perverseness or anti-juridical intent"3 

that are presumed to protect confidence in those carrying out the duties of 
governance in the Church, so important for social life. 

It is notable that the second aggravating circumstance is like an addi
tion to the first. Anyone in the Church who holds an office or position 
derives acknowledged dignity from it. But, it is not the same to act unwor
thily-the first case-as to do so also taking advantage of the position or 
office. A greater responsibility for the office-holder is presumed, and abus
ing the power of the office or position destroys confidence in it. To sum
marize, the mere act of committing an offense of any kind is sufficient to 
find aggravation if the offender is invested with dignity; but if in addition 
the offense is committed with abuse of authority or office, it constitutes a 
stronger degree of aggravation. 4 

c) Foreknowledge and negligence. In c. 1321  (see commentary), mal
ice and culpability are established as sources of imputability. Theoreti
cally-and in most cases, in practice-it is easy to see the difference 
between a "deliberate violation of the law" and a "violation due to the 
omission of due diligence." Determining the exact line of separation be
tween the two is not, however, such a simple task. 

The case considered by this canon as an aggravating circumstance 
sits squarely on the borderline between the two possibilities, making it dif
ficult to determine exactly. Between malice and culpability, intermediate 

2. Cf. Comm. 8 (1976), pp. 180-181. 
3. F. AzNAR, commentary on c. 1326, cit. 
4. In addition to the general figure of this canon, the "aggravating" factor of office 

incorporates the delictive types in cc. 1386 and 1389; and appears expressly as aggravating 
factor-with the indication of the corresponding penalty- in cc. 1364, 1367, 1370, 1378, 
1390, etc. 
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cases are possible where, even though they cannot be clearly said to be a 
"deliberate violation" (malice), the anti-juridical behavior is due to some
thing more than mere "omission of due diligence" (culpa), because "it was 
foreseen what was going to happen." This is known as culpability with 
foresight, considered in practically the same terms in CJC/1917 (cc. 2203 
§ 1), where the legislator, speaking of culpable offenses, limited himself to 
saying that, in the indicated case, "the culpable offense borders on mal
ice." The penal norm now considers this case under aggravating factors, 
by virtue of which the judge or superior may increase the punishment. 

Thus, the aggravating circumstances of foreknowledge and negli
gence together have the following elements: a) a culpable offense is typi
fied; b) the subject foresees what might happen (the anti-juridical result); 
c) and in spite of that, consciously fails to take the precautions that any 
diligent person would take to avoid it. The cause that converts the case to 
aggravation is foreknowledge; without foreknowledge, the offense is 
merely culpable, but foreknowledge causes negligence to be qualified by 
greater gravity. This is no longer merely the omission of due diligence, but 
omission foreseeing the anti-juridical event that might ensue. Thus, there 
is stronger culpability and, consequently, responsibility is greater. When 
designating the offense, the legislator establishes a penalty for simple neg
ligence. When negligence is aggravated by foreknowledge, the aggravating 
factor is reasonable. As an example: under c. 1389 in regard to c. 530,3°, 
the parish priest's mere culpable offense when, through the omission of 
due diligence, he fails to duly attend a sick person who in fact dies without 
his assistance is not the same as the case where the parish priest can see 
that the parishioner may die immediately and nevertheless does not use 
ordinary diligence, with the result that the patient dies without proper 
pastoral attention. 
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1327 

Tit. III. Those Who Are Liable to Penal Sanctions c. 1327 

Lex particularis potest alias circumstantias eximentes, 
attenuantes vel aggravantes, praeter casus in cann. 1323-
1326, statuere, sive generali norma, sive pro singulis de
lictis. Item in praecepto possunt circumstantiae statui, 
quae a poena praecepto constituta eximant, vel earn atte
nuent vel aggravent. 

A particular law may, either as a general rule or for particular offences, de
termine excusing, attenuating or aggravating circumstances, over and 
above the cases mentioned in cann. 1323-1326. Likewise, circumstances 
may be determined in a precept which excuse from, attenuate or aggra
vate the penalty constituted in the precept. 

SOURCES: cc. 2207, 2221 

CROSS REFERENCES: cc. 8 § 2, 13 § 1, 49, 1315, 1316, 1319 

C OMME NTARY ------

Angel Marzoa 

Circumstances that exempt, attenuate, or aggravate, established by 
particular law or precept 

As a result of, and consistent with, the principle established in 
cc. 1315 and 1319, the universal legislator recognizes the possibility that 
other exempting, attenuating, or aggravating circumstances may be estab
lished by particular law or precept. Since c. 1325 is referenced in this 
canon, it must be understood that in no case can certain circumstances be 
considered to be exemptive or attenuating; these are crass, supine, or af
fected ignorance, drunkenness or other intentionally provoked mental dis
turbances, and deliberately stimulated passion. 

In addition, this norm appears to be very logical; immediate knowl
edge of reality acquires particular relevance for evaluating specific cir
cumstances. The task is easier for the particular legislator or author of the 
precept, because he is much closer to reality. In any case, the unifying cri
terion postulated in c. 1316 must be kept in mind. 

There is one notable difference between the possibilities of particu
lar law and the possibilities of a precept: 

a) Exempting, attenuating, and aggravating circumstances may be 
established by particular law ( cf. cc. 8 § 2 and 1315) as a general norm, 
as well as for a specific offense. This means that circumstances may be 
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established that are applicable to any offense in the entire area where this 
law is in effect, regardless of whether the offense derives from a particular 
norm or from a universal norm, or the circumstances may be applicable 
only to a specific offense. 

b) Exempting, attenuating and aggravating circumstances may also 
be established by precept ( cf. cc. 49 and 1319), but they are applicable 
only to the penalty established by the same precept. This means that the 
circumstances may be established only within and for the effects of a 
penal precept and are not applicable to other precepts. 
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1328 

Tit. III. Those Who Are Liable to Penal Sanctions c. 1328 

§ 1. Qui aliquid ad delictum patrandum egit vel omisit, 
nee tamen, praeter suam voluntatem, delictum con
summavit, non tenetur poena in delictum consumma
tum statuta, nisi lex vel praeceptum aliter caveat. 

§ 2.  Quod si actus vel omissiones natura sua ad delicti 
exsecutionem conducant, auctor potest paenitentiae 
vel remedio poenali subici, nisi sponte ab incepta de
licti exsecutione destiterit. Si autem scandalum 
aliudve grave damnum vel periculum evenerit, auc
tor, etsi sponte destiterit, iusta potest poena puniri, 
leviore tamen quam quae in delictum consummatum 
constituta est. 

§ 1. One who in furtherance of an offence did something or failed to do 
something but then, involuntarily, did not complete the offence, is not 
bound by the penalty prescribed for the completed offence, unless 
the law or a precept provides otherwise. 

§ 2. If the acts or their omissions of their nature lead to the carrying out 
of the offence, the persons responsible may be subjected to a pen
ance or to a penal remedy, unless he or she had spontaneously de
sisted from the offence which had been initiated. However, if scandal 
or other serious harm or danger has resulted, the perpetrator, even 
though spontaneously desisting, may be punished by a just penalty, 
but of a lesser kind than that determined for the completed crime. 

SOURCES: § 1: cc. 2212 §§ 1 et 3, 2213 § 1, 2224 § 3 
§ 2: cc. 2212 § 2, 2213 §§  2 et 3, 2235 

CROSS REFERENCES: cc. 1321, 1339-1340 

C OMME NTARY ------

Angel Marzoa 

The attempted offence 

l. The "iter criminis. " Preliminary concepts 

For an offense to be considered truly committed (see commentary 
on c. 1321), in addition to the subjective element ("graviter imputabilis") 
and the legal element ("externa legis vel praecepti violatio"), the objective 
element must be verified. The act must harm the social juridical interest 
that the penal norm is attempting to protect. For that to be so, the external 
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act originating the social harm must be completed, meaning that it must 
include all the pre-established elements in the design of the offense made 
by the penal norm. 

But consummation of the offense does not always occur in the same 
way; it depends on the type of offense. There are some offenses where the 
antijuridical result occurs almost instantaneously, so that the violation 
and the consummated offense are inseparable (for example, under 
c. 1369, the offense of blasphemy uttered in the midst of social communi
cation, where the fact of uttering it is in itself a consummated offense). 
But, there are other offenses where the beginning of the violation is sepa
rable from consummation, and the antijuridical result occurs after a num
ber of phases or stages (for example, in c. 1398, abortion is the result of 
death after manipulating the fetus). In the second case, therefore, perfor
mance of the offense is composed of several successive acts that are sus
ceptible of being considered separately. Thus, consummation occurs 
when the last stage is in place, when social harm is verified. So there can 
be acts in which the complete sequence is leading to a consummated of
fense, but it is interrupted and not completed. Here we have an imperfect 
offense or attempted offense: "aliud est crimen, aliud conatus; hie in iti
nere, illud in meta."1 

An attempted offense, however, also has variants. In order to under
stand them, canonical doctrine has used a description of the different 
stages that lead to a consummated offense, known as the iter criminis. 
Consummation of an offense presumes a) an internal psychological pro
cess (idea, plan, purpose); and b) and an external process in which there 
occur a series of divisible acts in preparation and execution. The internal 
psychological process takes place in the internal forum (the seat of moral 
culpability), and to the degree that there is any possibility of proof, will be 
relevant to a determination of juridical-penal imputability. As this process 
is not accessible from the external forum proper to juridical-penal juris
diction but is required to reach a decision of punishability ("graviter 
imputabilis"), the penal system has recourse to the presumption of imput
ability after the external violation has been noted (see c. 1321 § 3 and 
commentary). This internal process is exteriorized (thence the justifica
tion for said presumption) through preparatory and executive/consumma
tive acts. Simple preparatory acts are considered to be acts that are not 
yet a part of the integral criminal action properly speaking; they are sim
ply for preparing the offense, acquiring the means, removing obstacles, 
etc. These acts in themselves are ambiguous with respect to the offense 
that is about to be committed; in themselves they do not necessarily and 
unequivocally lead to it. Executive acts, however, form an integral part of 
the criminal action properly speaking. Through them, social harm begins 
to occur; therefore, they fall within the framework of the typified offense. 

1. ALCIATUS, Ad legem XLIII, De verborum significatione, 39. 
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They are univocal acts, by their very nature they lead unequivocally to the 
offense. 

Taking the subjective element (intention) as a given, to be able to 
speak of an attempted offense, truly executive acts must at least have 
begun to be performed. Acts that are simply preparatory are irrelevant to 
the offense, in the sense that they might be performed for any other activ
ity, and thus are not sufficient to justify the presumption of delinquent in
tention (regardless of any moral judgment that might be made of such 
acts, with sufficient intention). For example, sufficient presumption to im
pute the attempted offense of burglary to a subject cannot be based on the 
fact of buying a ladder. Thus, it is necessary for executive acts to have 
been begun; then we have an attempted offense. To pursue a previous ex
ample, someone who furtively places a ladder under someone else's win
dow or is caught in a neighbor's house, although he has not yet completed 
a burglary, is clearly performing acts that unequivocally lead to an offense 
and can be considered to be as serious as an attempted offense. Acts that 
complete the whole process and round out the delinquent concept are 
considered by doctrine, within executive acts, to be consummative. 

Let us suppose that the act is not consummated. It will still be an at
tempt, but the attempt may be perfected or imperfect. A perfected act is 
one where all acts have been performed that by their nature lead to con
summation, but for reasons outside the will of the agent, the delinquent ef
fect is not produced. This case is known as afrustrated offense. It is also 
possible to fail to consummate the offense either because the agent de
sisted from his purpose or because the means used were insufficient or in
adequate; then we have an imperfect attempt or truly attempted offense. 

An attempted offense may be described as a true offense in itself 
(cf., for example, c. 1391: forgery of a public document is supposedly per
petrated for personal use and advantage, but the legislator wishes to con
sider the mere act of forgery as an offense). This is the case where we 
have an attempted offense: an offense consummated for its kind, and 
therefore outside our consideration, for it already carries its own penalty. 

Doctrine speaks of still another form that is absolutely theoretical, 
but if we understand it, it can serve to mark the boundaries of an at
tempted offense. We are speaking of an impossible offense, which is the 
case where consummation is not reached because in the phase of execu
tive acts, the acts are inadequate-not merely insufficient-to achieve a 
delinquent result (for example, trying to poison someone by exchanging a 
harmless drink with a poison), or because the object of the planned delin
quent intention does not exist (for example, trying to cause an abortion 
when the fetus is already dead). It is clear that, in these cases, regardless 
of the moral attributes of the intention, the "result" is absolutely irrelevant 
to penal law. 
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Now that we have summarily described the iter criminis as a guide 
to understanding the different forms that may occur in an attempt, let us 
now move on to consider this institution in CJC/1917, for some of its con
tent may be of great use in understanding the current legislation. 

2. Treatment of the attempted offense in CJC/1917 

In contrast to CIC, the prior legislation treated attempted off ens es in 
various and scattered places. First, it gave a definition of the different 
cases: c. 2212 described attempted offenses (§  1), frustrated offenses 
(§ 2), ineffectual instigation (§ 3) and the offense of attempting (§ 4). 
Canon 2213 established the pertinent principles of imputability in the vari
ous cases. Canon 2224 § 3 established the principle of non-cumulative 
penalties for attempt and consummation of the same offense, and finally, 
c. 2235 determined punishability. 

With respect to definitions, they all agree with what we said in the 
preceding section of this commentary. As for imputability, the principle is 
established that an attempt "has its imputability" and the degree of gravity 
depends on how proximate was a consummated offense. A frustrated of
fense is graver than a simple attempt. Spontaneous desistance, except for 
scandal or other grave harm or danger, acts to exempt from all imputabil
ity. With respect to the penalty, attempted and frustrated offenses "may be 
punished with any proportionate penalty . . .  " 

3. Process of revision 

In the revision of CJC's legislation a linear process can be seen for 
this question. The starting point is the principle that "the norms regarding 
the attempted and frustrated offense should be mitigated so that the frus
trated attempt not be punished with any penalty, but only with penal rem
edies and penances (even if they are facultative), unless scandal or any 
other grave harm can arise from the attempted offense (in which case the 
punishment would also be facultative)."2 All of the terms of this principle 
serve to inspire c. 14 of the Schema of 1973. This first draft of the canon 
was the object of many comments: whether the forms of attempted and 
frustrated offenses should be defined; whether to simplify the norms even 
further, for the matter lacks importance; whether to state expressly that in 
cases of "omission," antijuridicality is required; the elimination of certain 
expressions; consideration of the "impossible offense" or even whether to 

2. Code Commission, Schema Documenti quo disciplina sanctionum seu poenarum in 
Ecclesia latina denuo ordinatur (Typis Polyglottis Vaticanis 1973), p. 7. 
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remit the question to state laws. 3 The fact is that none of these proposals 
was taken into account, and the text passed into CIC as we now have it. 

Of all this, the important thing to remember is the inspiring intention 
to mitigate penal treatment of attempts. In relation to c. 2235 of CIC/1917, 
this is principally evident in ref erring possible punishment to the areas of 
penances or penal remedies, and reserving the possibility-still optional
of imposing penalties only in cases of scandal or grave harm or danger. In 
any case, this very traditional form from classical law is retained in cur
rent legislation. 

4. The attempted offense in CIC 

a) Consideration of the distinct farms 

In a single canon-which we are now discussing-the Code covers 
all the norms concerning attempted or incomplete offenses. This is justi
fied by the fact that, like the circumstances that modify imputability in 
cc. 1323-1326, the question is treated directly in terms of punishability, 
without any consideration of the different degrees of gravity of imputabil
ity that depend upon the various assumptions for attempted or incomplete 
offenses. We have a simplification of legislation that in this case does not 
help immediate comprehension of everything concerning this form, 
whereas the mitigation of its penal treatment is quite clear. The fact is that 
we do not find the terms attempted or frustrated, etc., among the terms 
used in c. 1328. As we have seen, there were petitions to define the differ
ent forms, but the answer given was that it did not appear to be necessary, 
since punishment in all cases is facultative. 4 This reasoning is not very 
convincing, because adequate distinctions could offer the judge or supe
rior objective criteria upon which to base his option of punishing or not 
punishing, and to determine the degree of punishment. 

If for the moment we put aside the separation into paragraphs
which was done to consider the canon from the point of view of punish
ability, by reading the canon we can differentiate two generic cases : 
a) non-consummation for reasons outside the will of the agent; b) non
consummation by spontaneously desisting. Keeping in mind what was just 
said, we can situate frustrated offenses and attempted offenses that are 
due to insufficiency of means in the first group. In both cases , the offense 
is not consummated for reasons beyond the agent's control. For the sec
ond group, only an attempt to commit an offense due to desisting can be 
situated there. But, both cases should be given a double test that will 

3. Cf. Comm. 8 (1976), p. 182. 
4. Cf. ibid. 
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determine punishability: that from the attempt, scandal, or other grave 
harm or danger either follows (§ 2) or does not follow it (§ 1). 

To summarize, we are led to the following possibilities: 

1 °) attempted offense due to spontaneous desistance, without scan
dal or other grave harm; 

2°) attempted offense due to insufficiency of means, without scandal 
or other grave harm; 

3°) frustrated offense, without scandal or other grave harm; 

4 °) attempted offense due to spontaneous desistance, with scandal 
or other grave harm; 

5°) attempted offense due to insufficiency of means, with scandal or 
other grave harm; 

6°) frustrated offense, with scandal or other grave harm; 

7°) attempted offense, when the law or a precept provides a penalty 
for the attempted or frustrated offense. 

Although the canon does not mention it, by exclusion we should also 
keep in mind the possibility of the "impossible offense"; this is the case in 
which an offense is not committed, not due to insufficiency of means, but 
to total ineptitude ( confusing sugar with poison), or because the object 
does not exist (shooting at a corpse). It is important to remember this lim
itation so as to keep the forms of attempted and frustrated offenses sepa
rate from it, since they are properly juridically and penalty imputable. In 
the case of an "impossible offense," there is absolutely no imputability. 

b) Punishability of the different suppositions 

We must begin by saying that-as c. 2213 CIC/1917 said-the word
ing of this canon clearly implies that "an attempt at an offense has imput
ability, which is greater in the degree to which it nears the consummation 
of the offense, but lesser overall than if the offense were consummated." 
But, we must remember that with respect to imputability, by the express 
will of the legislator there is an exemption-if the author spontaneously 
desists (§ 2). But-necessarily on the basis of whether there is imputabil
ity, otherwise it would make no sense-the legislator brings up the ques
tion of punishability: whether or not in each case the attempted offense 
should be punished. To so determine, he establishes the following: if the 
law or precept expressly determines a specific punishment for the attempt 
(§ 1 in fine), then we have a case of attempted offense (the example cited 
of document forgery, or also attempted matrimony). If the law or precept 
is silent on the matter, then anyone found to fulfill the conditions of an at
tempted offense is not subject to the penalty established for a consum
mated offense (this is a rather quaint affirmation of § 1 because it is so 
obvious). But the author may be punished with penances or penal reme
dies, provided that the degree of the attempt is not due to spontaneous 
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desistance. Even so, if the attempt results in scandal or other grave harm, 
then even in the case of desistance the agent may be punished with a just 
penalty. Obviously it is just that said penalty be less than the penalty es
tablished for a consummated offense. 

For greater clarity, for the question of punishability, we offer the 
same organization of possibilities as in the preceding paragraph: 

1 °) not punishable (§ 2); 
2°) facultative penances or penal remedies (§ 2); 
3°) facultative penances or penal remedies (§ 2); 
4 °) facultative lesser penalties than those specified for the consum

mated offense (§ 2); 
5°) facultative lesser penalties than those specified for the consum

mated offense (§ 2); 
6°) facultative lesser penalties than those specified for the consum

mated offense (§ 2); 
7°) punishable in accordance with the norm that establishes the of

fense (§ 1). 

As those who asked for further definitions of attempted and frus
trated offenses had foreseen, what was supposed to be a simplification of 
the norms on them has become a canon of complex wording that can only 
be brought out of obscurity by the light of penal doctrine concerning the 
form of the offense. The new CIC is correct in avoiding the thorny ques
tion of definitions, which are more proper to doctrine than to legislative 
technique, but in this case, the technique itself demands the use of precise 
and universally recognized technical terms. It does not appear to be ade
quate to avoid definitions and also to eliminate technical terms, for then 
interpreting the norm becomes a virtually impossible task. 

5. Non-efficacious instigation 

In c. 2213 § 3, CJC/1917 said that "one can liken to an attempt to 
commit an offense the action of someone who has tried, even without suc
cess, to induce another to commit an offense." As defined in that Code, 
this is one of the types of cooperation that belongs in c. 1329 CIC as a 
form of complicity and one that by virtue of that canon (see commentary) 
has its own imputability. Thus, the form of "non-efficacious instigation" 
would be equivalent to an attempted offense in the case of a jointly com
mitted offense. Is this case relevant in CIC when there is no parallel norm 
to c. 2212 § 3 CIC/1917? Theoretically, and taking this canon literally, it 
would appear not. At least one commentator has openly declared so;5 

5. Cf., e.g., F. AzNAR, commentary on c. 1328, in Salamanca Com. 

309 



c. 1328 Bk. VI. Pt. I . Offences and Punishments in General MARZOA 

most others, however, do not even mention the possibility. The question 
could be considered to be a mere quaestio elegans. In any case, there is a 
type of offense in the current norms that actually corresponds to this 
form; this is the case in c. 1373: "A person who publicly incites his or her 
subjects to disobedience against the Apostolic See or the ordinary ... " In 
the legal design of this type of offense, there is no requirement that the at
tempted result of disobedience be effectively achieved. It is then proper to 
speak of an attempted offense (of instigation). However, since this case is 
designated as an autonomous offense regardless of the result (here the 
law does "provide otherwise," c. 1328 § 1), it becomes an attempted of
fense. This enables us to think that "non-efficacious instigation" in any 
other case of offense that so permits can be deemed to be an attempted of
fense; consequently, the provisions of c. 1328 may be applicable to it. 
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1329 

Tit. III. Those Who Are Liable to Penal Sanctions c. 1329 

§ 1.  Qui communi delinquendi consilio in delictum con
currunt, neque in lege vel praecepto expresse nomi
nantur, si poenae ferendae sententiae in auctorem 
principalem constitutae sint, iisdem poenis subiciun
tur vel aliis eiusdem vel minoris gravitatis. 

§ 2.  In poenam latae sententiae delicto adnexam incur
runt complices,qui in lege vel praecepto non nomi
nantur, si sine eorum opera delictum patratum non 
esset, et poena sit talis naturae ,  ut ipsos afficere 
possit; secus poenis ferendae sententiae puniri pos
sunt. 

§ 1. Where a number of persons conspire together to commit an offence, 
and accomplices are not expressly mentioned in the law or precept, if 
ferendae sententiae penalties were constituted for the principal of
fender, then the others are subject to the same penalties or to other 
penalties of the same or lesser gravity. 

§ 2. In the case of a latae sententiae penalty attached to an offence, ac
complices, even though not mentioned in the law or precept, incur 
the same penalty if, without their assistance, the crime would not 
have been committed, and if the penalty is of such a nature as to be 
able to affect them; otherwise, they can be punished with ferendae 
sententiae penalties. 

SOURCES: § 1: cc. 2209, 2211, 2230, 2231 
§ 2: cc. 2209 §§ 3 et 4, 2211, 2230, 2231 

CROSS REFERENCES: cc. 1314, 1343, 1349 

I. CO-DELINQUENCY 

C OMME NTARY ------

Angel Marzoa 

This canon schematically presents the question of co-delinquency. 
As in most cases, the legislator limits himself to considering co-delin
quency from the point of view of punishability and does not-as he did in 
c. 2209 CJC/1917-delve into the distinctions that may arise among the 
multiple forms of co-delinquency. However, in the commentary, we must 
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of necessity occupy ourselves with them to establish the criteria to apply 
the canon to specific cases. 

Canon 1329 is placed in part I of book VI. From the point of view of 
the overall organization of the book, this means that it must be taken into 
consideration when applying the canons in part II whenever there might 
be a presumption of co-delinquency. In other words, this is a general norm 
that must be applied to all special norms unless they "expressly mention" 
a co-delinquent; in that case the penalty provided in the special norm will 
be applied. For example, c. 2350 CJC/1917 mentions "those who procure 
an abortion , including the mother .. .  " The wording of c. 1398 CIC, how
ever, is more restrained, in the singular, and without explicit mention of 
the mother: "A person who actually procures an abortion . . .  " From the 
point of view of legislative technique, the later wording is more correct; 
the supposition is typified and to apply it, recourse must be had to the gen
eral norm, c. 1329. 

IL NOTIONS 

A. Co-delinquency 

l. Concept 

Also called "joint commission of an offense" in doctrine, co-delin
quency is the case in which various physical persons cooperate in a single 
delinquent action. 

This means that there is a single basis for imputability: a single of
fense that is imputed to each of the co-delinquents. This principle of unity 
is essential to the concept of co-delinquency. Participation in the offense 
does not mean that there are as many offenses as off enders, nor that the 
offense is broken up to impute one part to each co-delinquent. The same 
offense is attributed to each person who participates in committing it (sin
gle basis for imputability), each one to the degree of his participation (di
verse responsibility). 

2. Requirements 

The activity of each person cooperating must be delinquent, and 
they must all be in agreement; there must be unity in the objective and 
subjective elements: 1 

1. Cf. T. GARCIA BARBERENA, in Comentarios al C6digo de Derecho Canonico, IV (Madrid 
1964), pp. 264-265. 
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a) The objective element assumes that the different activities con
verge to cause the same criminal harm or result. There is no complicity in 
any post-offense activity. In this regard, the explicit provisions in § 7 of 
c. 2209 CJC/1917 continue to be valid: "praising the committed delict, par
ticipating in its fruits, harboring or protecting the delinquent, and other 
acts posterior to the act fully carried out . . .  do not carry with them the im
putability of the committed deli ct." 

b) The subjective element requires that all co-delinquents agree that 
they intend to perform the same delinquent deed. This means that agree
ment of intention in a single offense (co-delinquency) is one thing, and the 
mere material coincidence of several persons with the intention to 
commit the same offense is another irrelevant for the purposes of co
delinquency. In the second case, there is no co-delinquency because there 
is no will to commit the offense by common accord and with mutual coop
eration. For example, the implication of several persons in a fight in which 
someone dies is not necessarily a form of co-delinquency; it would only be 
so if the persons causing the death participated consciously and willfully 
as a group. 

B. Forms of cooperation 

Since the degree of participation in an offense is decisive for punish
ability, let us look at the various forms of co-delinquency or cooperation 
that could occur: 

1. Total cooperation: when two or more persons participate physi
cally and simultaneously by common accord in the same delinquent act. In 
this case, we speak of co-authors and co-authorship. In some cases, this 
comes from the nature of the offense. For example, adultery requires the 
participation of two persons; in that case, we speak of co-delinquents. 

2. Partial cooperation: when a co-delinquent provokes someone to 
commit an offense or participate in it, but does not perform the consum
mative act. In this case we speak of accomplices and complicity. Complic
ity has two variants of great importance for punishability. It may be 

a) Principal: the cooperative activity is necessary for performing the 
delinquent act ( a necessary accomplice); 

b) Accessory: the cooperative activity facilitates performance of the 
delinquent act, but the act could have been performed without the cooper
ation (accessory accomplice); 

It is important to point out that the adjectives "principal" or "acces
sory" refer to the activity, not to the person performing it. Thus, a person 
performing an activity without which the offense would not be possible is 
a principal accomplice; that is why the principal accomplice would be the 
one who carries out the activity without which the delict would not have 
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been possible, and also why the principal accomplice cannot make the ex
cuse that if he or she had not done it, someone else would have. 

In addition, complicity may be physical or moral, depending upon 
whether the accomplice participates in the malice and the harm, or only 
directly in the malice and indirectly in the harm. Moral complicity in
cludes the following: mandate, when the offense is committed for the ben
efit of the principal; instigation, when the offense is committed for the 
benefit of the person provoked; and association, when the offense is com
mitted for the benefit of both. 

III. PRINCIPLES OF APPLICATION 

If we keep in mind these requisites about the nature of the forms of 
co-delinquency, we can deduce the following general principles for pun
ishability: 

1. Modifying circumstances arising from the objective element affect 
all co-delinquents equally. Since there is only one basis for imputability, a 
single offense, everything affecting it will equally affect each of the co
delinquents, for example, if the offense is frustrated (see commentary on 
C. 1328). 

2 .  Modifying circumstances arising from the subjective element af
fect only the co-delinquents affected by it. The common will that is the 
presumption for co-delinquency is the result of the will of each person; 
but each person must be considered individually in his singular phenome
nology: for example, age, possible ignorance, fear, etc., in each of the co
delinquents. 

3 .  A co-delinquent suffers a punishment equal to or lesser than the 
principal author's by reason of personal capacity and the nature of his co
operation. 

IV. PUNIISHABILITY OF CO-DELINQUENCY IN ITS DISTINCT 
SUPPOSITIONS 

Because of the attempt at simplification, the wording of this canon is 
not clear in explaining the punishability of the various types of co
delinquency. The criteria for treatment in two paragraphs divided by the 
type of penalty obscures the variants of co-delinquency. A rapid reading 
could lead to the belief that § 1 considers co-authorship ("a number 
of persons conspire together to commit an offense") and § 2, complicity 
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(accomplices ... , if without their assistance, the crime would not have 
been committed"). But this interpretation would lead to the illogical con
sequence that accomplices would be unpunished in cases with ferendae 
sententiae penalties, and we would not know what to expect in the case 
of co-authors of offenses punished with latae sententiae penalties which 
could not be incurred because they are specific. 

Therefore, based on the explanation of the basic variants of co-delin
quency (authorship and complicity; principal and accessory complicity), 
we present an outline of the application of the principles established in 
the paragraph preceding the different variants. Offenses punished with 
latae or ferendae sententiae penalties are considered separately. In addi
tion, the penalties may be common (applicable to any faithful) or specific 
(not applicable to any faithful, for example, suspension). 

All of the above assumes that, as the canon itself says, the co-delin
quents "are not expressly mentioned in the law or precept"; otherwise the 
special norm determining the penalty to be imposed in the specific case 
will take precedence over this general norm. 

At the time of drawing up this canon, a first draft (Schema of 1973) 
established facultative penalties for § 1. However, the wording commis
sion accepted the petition that the penalties be preceptive, and so it was in 
the final writing. 2 This circumstance gives greater strength to the treat
ment of the imputability of the various types of co-delinquency and the in
tention that it be duly punished. But still, this rectification breaks the 
balance between the two paragraphs, for in the offenses punished with 
latae sententiae penalties, if the co-delinquent does not incur them be
cause they are specific, punishment is only facultative. Still theoretically, 
we conclude that because the offense is punished with automatic penal
ties, the legislator deemed it to be of greater gravity. 

Thus, we pass on to an outline of punishability according to this 
canon. 

A. Co-authors 

1. Offenses punished with latae sententiae penalties (§ 2): do incur 
the same penalty. If the penalties are specific and cannot be applied to the 
co-delinquent, optionally, ferendae sententiae penalties ( understood to be 
of equal or lesser gravity) are to be applied. 

2. Offenses punished withferendae sententiae penalties (§ 1): pre
ceptively, the same penalty or one of equal or lesser gravity must be im
posed. 

2. Cf. Comm. 8 (1976), p. 183. 
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B. Principal accomplices 

1. Offenses punished with latae sententiae penalties (§ 2): incur the 
same penalty. If the penalties are specific and cannot be applied to the co
delinquent, optionally, ferendae sententiae penalties (understood to be of 
equal or lesser gravity. 

2. Offenses punished withferendae sententiae penalties (§ 1): pre
ceptively the same penalty or one of equal or lesser gravity must be im
posed. 

C. Accessory accomplices 

One might think that the canon does not intend to address this case. 
But, if we look at its literal wording, it cannot be excluded. Paragraph 1 
speaks generically of "persons [who] conspire together to commit an of
fence." This wording, strictly speaking, includes accessory complicity. 
Therefore, along the lines of principle, it appears that accessory complic
ity has its own imputability, and the canon includes the possibility of 
punishing it, although always optionally, and naturally with a lesser pun
ishment. Specifically: 

1. Offenses punished with latae sententiae penalties (§ 2): that pen
alty is not incurred. Optionally,ferendae sententiae penalties (understood 
to be necessarily of lesser gravity). 

2. Offenses punished withferendae sententiae penalties (§ 1): op
tionally, other penalties (understood to be necessarily of lesser gravity). 
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1330 

Tit. III. Those Who Are Liable to Penal Sanctions c. 1330 

Delictum quod in declaratione consistat vel in alia volun
tatis vel doctrinae vel scientiae manifestatione, tamquam 
non consummatum censendum est, si nemo earn declara
tionem vel manifestationem percipiat. 

An offence which consists in a declaration or in some other manifestation 
of will or of doctrine or of knowledge, is not to be regarded as effected if 
no one actually perceives the declaration or manifestation. 

SOURCES: 

CROSS REFERENCES: cc. 1321, 1371,1°, 1373 

C OMME NTARY ------

Angel Marzoa 

Canon 1321 (see commentary) establishes external violation of a law 
or precept as a necessary element for an offense. Canon 1330 should be in
terpreted in that context. 

1. To see the importance that this norm may have, we must look back 
to CJC/1917, where c. 2197 divided offenses into public and occult. For 
CJC/1917 an occult offense was "one that is not public," placing the entire 
burden of clarifying the concept on the definition given for a public of
fense. In the words of the canon, a public offense was one that "was 
already widely known, or was committed or is situated in such circum
stances that one can and should prudently judge that it will become 
widely known as a matter of course." 

The distinction between "public" and "occult" lay not in the type of 
violation of the law, that necessarily had to be external (cf. c. 2195 CIC/ 
1917), but in the effect the violation had upon the community when per
ceived by it. The social harm that justified designating an action as an of
fense, and its punishability, appear linked to the fact that the community 
in some manner perceived the fact of the violation. Breaking the law was 
not sufficient basis to be able to speak of a deed in itself as an offense; the 
violation had in some way to be "social." Consistent with this and with the 
nature of criminal jurisdiction, c. 1933 § 1 CJC/1917 established that 
"delicts which fall under criminal jurisdiction are public delicts." This last 
canon, together with others that restricted the exercise of coercive pow
ers to the environment of public offenses (cf., e.g., cc. 990 , 2312 § 2), 
caused explanations of what should be taken as "public" to have great 
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relevance in CJC/1917. According to c. 2197, what was "public" depended 
upon divulgence or divulgeability. That explains why the concept has 
been copiously studied by commentators. What does "divulged" mean? 
(What are the minimum number of persons who should be aware of it , the 
characteristics of the social group that knows about the deed, etc.?) And 
especially, what does "divulgeable" mean? (What are the types and cir
cumstances of the persons who have knowledge of the fact of the offense 
to determine to what degree it may be presumed that it will easily pass on 
to others?) 

It is important to emphasize that the external quality of the offense 
was not questioned; it was the fact of its "divulgence" or public nature. To
gether with all of that there is the concept of the occult offense-natu
rally, also an external violation-and its penal treatment , especially with 
latae sententiae penalties. It is important to emphasize that "public" in 
CJC/1917 was the opposite of "occult , "  and never the opposite of "inter
nal ,"  because "externality" was in all cases an essential element of of
fenses under c. 2195. 

This division of offenses is not expressly made in CIC, although , to 
the degree that latae sententiae penalties continue, an occult offense 
must be relevant in current legislation. In fact , the "necessity" of not leav
ing occult offenses unpunished was one of the strongest arguments for 
preserving this type of penalty: "Consultores censent unanimiter poenas 
latae sententiae ( . . .  ) non posse penitus supprimi, quia uni cum praebent 
medium aptum ad tutandum bonum animarum quod in discrimen venire 
potest per quaedam delicta oculta." 1 It is debatable whether this is the 
"only appropriate means" to that end; but the fact that there are occult of
fenses in the new legislation is clear. However, the CCEO did not consider 
this necessary ( cf. c. 1408 , which recognizes only penalties imposed by 
means of a sentence or a decree). 

2. With these precedents in mind, we can consider c. 1330. It has 
been said that "it resolves a doctrinal debate over the scope and signifi
cance of the external quality of an offense" by determining that accep
tance, that is alterity, is necessary. 2 But , perhaps the wording of the canon 
does not allow going so far. The legislator is working in terms of punish
ability, and what the canon says is not that there is no offense- it does 
not try to address that question-but that for the purposes of punishabil
ity (the canon falls under tit. III: "Those Who Are Liable to Penal Sanc
tions") the offense is "not considered to be consummated. " Th is 
expression may be taken in two senses: a) that there is indeed an offense, 
but the legislator opts not to consider it as consummated for the purposes 

1. Cf. Comm. 8 (1976), p. 171. With reference to the crime of abortion, cf. Comm. 9 
(1977), p. 317. 

2. J. ARIAS, commentary on c. 1330, in Pamplona Com. 
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of punishability (the norm actually speaks of "delictum"); b) that if there is 
an offense-without trying to say expressly that there is one, it will not be 
considered as consummated for penal purposes. 

In any case, what is important is the effectiveness of the norm. If 
there is no perception, this type of offense will never be considered as a 
consummated offense and consequently cannot be proceeded against pe
nally, nor will it incur the latae sententiae penalty that is established. The 
legislator's decision on this point is perfectly legitimate and technically 
correct; it resolves a problem in the application of penal norms without 
raising new problems. No matter what the nature of the offense in this 
case, it will not be punished because it is not considered consummated. 
Actually, the first draft said that "delictum consummatur cum aliquis earn 
manifestationem percipiat," which assumes a position taken on a basic 
question: the consummation of an offense. Now it says, moving voluntarily 
away from the basic question: "tamquam non consummatum censendum." 

As evidence that the legislator did not wish to enter deeper into the 
question there is the fact pointed out by De Paolis that initially this canon 
was placed immediately after the present c. 1311, as the second canon of 
the book.3 This would have given rise to an interpretation that an attempt 
was being made to change or further describe the very notion of offense, 
as if to affirm that in addition to being external, violation of the law or pre
cept in some cases had to be accepted by someone. For that reason, it was 
pref erred to move it to its current position as the last canon in tit. III and 
therefore, as we have brought out, within the context of requirements for 
punishability. 4 

Thus, c. 1330 refers exclusively to a special type of offense, and its 
application operates in terms of punishability. The notion of offense, 
based on the external character of violation of a law or precept (c. 1321), 
undergoes no changes. 

3. With regard to the types of offense directly referred to in the 
canon, there has also been a development in their description. Initially, the 
1973 Schema spoke of cases of offense that consisted of a "manifestatio 
animi vel mentis."5 The ambiguity of these terms led to their being substi
tuted by "quod in declaratione consistat vel in alia voluntatis vel doctrinae 
vel scientiae manifestatione, "  indicating more precisely the types of of
fense to which the legislator wished to refer. Thus, for example, the of
fenses in cc. 1371,1° or 1373 are included in these cases.6 In all of them and 

3. Cf. Code Commission, Schema Documenti quo Disciplina sanctionum seu poenarum 
in Ecclesia latina denuo ordinantur (Typis Polyglottis Vaticanis 1973), p. 16 (c. 2). 

4. Cf. Comm. 8 (1976), pp. 168-169; V. DE PAOLIS, De sanctionibus in Ecclesia (Rome 
1986), p. 66. 

5. Cf. Code Commission, Schema Documenti . . .  , cit. 
6. Cf. for a summary of the debate around the canon: Comm. 8 (1976), pp. 168-169. 
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in other offenses that fall within the scope of these characteristics under 
universal or particular law, for the offense to be considered consummated 
and thus susceptible to penal sanctions, at least one other person must 
perceive the statement or manifestation of intention (someone had re
quested that acceptance be "public" ;  but that proposal was not accepted, 
for the legislator did not want to prevent an offense perceived by a single 
person from being considered to be such 7). 

7. Cf. ibid. 
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TITULUS IV 

De poenis aliisque punitionibus 

TITLE IV 
Penalties and Other Punishments 

------- INTRODUCTION ------

Angel Marzoa 

After stating that the Church has the right to punish with penal sanc
tions and listing the types of canonical sanctions (tit. I), the sources of 
canonical penal law and the criteria that must be followed in penal legisla
tion (tit. II) and covering everything that concerns passive subjects of 
penal sanctions (tit. III), tit. IV of part I treats "penalties and other punish
ments." This is done in three chapters that correspond to the listing in 
c. 1312: censures (chap. I), expiatory penalties (chap. II), and other pun
ishments, meaning penal remedies and penances (chap. III). The respec
tive definitions will appear in the commentary on each canon (see 
introduction to part I for the concept of penalties in general). 

Although the general title of the book covers the generic concept of 
"sanctions in the Church," here "Penalties and Other Punishments" are di
rectly addressed. Apart from other considerations that might underlie the 
final choice of the book's title (see introduction to book VI: The Question 
of the Title), what seems to be now emphasized is that within the penal 
system, canon law has two different types of sanctions. Some are strictly 
penal (censures and expiatory penalties) insofar as they punish offenses, 
and others ("use is also made ... : "  c. 1312 § 3) are not strictly penal in na
ture (penal remedies and penances), for they do not necessarily assume 
the commission of offenses in the strict sense. This provides grounds for 
speaking of a hybrid penal system (penalties and other sanctions), but still 
truly and strictly penal with regard to medicinal and expiatory penalties. 

Finally, there is another question to be concerned with before com
menting on each canon in this title. The legislator has positively wanted to 
avoid definitions as far as possible. This explains, for example, that while 
CJC/1917 began its treatment of penalties with a definition of each one ( cf. 
cc. 2241: definition of censure; 2257: definition of excommunication; 2268: 
definition of interdict; 2278: definition of suspension; 2286: definition of 
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vindictive penalties, now expiatory; 2306-2313: description of penal rem
edies and penances), the legal treatment of each penalty now begins with a 
description of its effects without first giving definitions, "quae ad doc
torum magis quam ad legislatoris pertinent officium."1 

This fact should be kept in mind, so as not to incur the error of trying 
to understand the nature of canonical penalties simply by the description 
of their effects, thus separating them from their rich doctrinal tradition 
that is condensed in the CJC/1917 definitions. This would conflict with the 
legislator's intention, which, through the inspiring principles of the re
formed code, remits the task of definition to doctrine. It would also mean 
renouncing the scientific task of the jurist and being limited to the conve
nient legalistic attitude to construct definitions by stringing together 
legal texts. 

This can be seen especially clearly, for example, in the case of the 
penalty of excommunication. If we adhered to c. 1331 literally to define a 
juridical-penal institution with such rich doctrinal content (it is one of the 
canonical institutions to which classical decretalists have dedicated the 
most space) in addition to being an egregious error in method, it would be 
like starting afresh with no connection to the instances referred to in, for 
instance, c. 19, and would be totally unrelated to the continuity of tradi
tion on which canon laws are based. 

l. Comm. 2 (1970), p. 101. 
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1331 

Tit. IV. Ch. I. Censures 

CAPUT I 
De censuris 

CHAPTER ! 

Censures 

§ 1. Excommunicatus vetatur: 

c. 1331 

1 ° ullam habere participationem ministerialem in 
celebrandis Eucharistiae Sacrificio vel quibusli
bet aliis cultus caerimoniis; 

2° sacramenta vel sacramentalia celebrare et sacra
menta recipere; 

3° ecclesiasticis officiis vel ministeriis vel muneri
bus quibuslibet fungi vel actus regiminis ponere. 

§ 2. Quod si excommunicatio irrogata vel declarata sit, 
reus: 
1 ° si agere velit contra praescriptum § 1, n. 1, est ar

cendus ant a liturgica actione est cessandum, nisi 
gravis obstet causa; 

2° invalide ponit actus regiminis, qui ad normam § 1,  
n.  3, sunt illiciti; 

3° vetatur frui privilegiis antea concessis; 
4° nequit valide consequi dignitatem, officium aliu

dve munus in Ecclesia; 
5° fructus dignitatis, officii, muneris cuiuslibet, 

pensionis, quam quidem habeat in Ecclesia, non 
facit suos. 

§ 1. An excommunicated person is forbidden: 
1 ° to have any ministerial part in the celebration of the Sacrifice of 

the Eucharist or in any other ceremonies of public worship; 
2° to celebrate the sacraments or sacramentals and to receive the 

sacraments; 
3° to exercise any ecclesiastical offices, ministries, functions or acts 

of governance. 
§ 2. If the excommunication has been imposed or declared, the offender: 

1 ° proposing to act in defiance of the provisions of § 1 n. 1 is to be 
removed, or else the liturgical action is to be suspended, unless 
there is a grave reason to the contrary; 
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2° invalidly exercises any acts of governance which, in accordance 
with § 1 n.3, are unlawful; 

3° is forbidden to benefit from privileges already granted; 
4 ° cannot validly assume any dignity, office or other function in the 

Church; 
5° does not enjoy the benefits of any dignity, office, function or pen

sion held in the Church. 

SOURCES: § 1 :  cc. 2255-2267 
§ 2: cc. 2259 § 2, 2260, 2261 § 3, 2263, 2264, 2265 § 2, 2266, 
2267 

CROSS REFERENCES: cc. 135, 145, 1 109, 1318, 1335, 1352 

C OMMENTARY 

Jose Bernal 

1 .  To excommunicate means to separate a person from communion. 
Every society has the right to expel a member who attacks the fundamen
tal goods of the community or the rights of others. From its very begin
nings, the Church has made use of this right, bequeathed to it by Jesus 
Christ. The Gospel According to Matthew says, " . . .  if he refuses to listen 
even to the church, let him be to you as a gentile and a tax collector" 
(Mt 18: 17) .  A specific example is found in the Epistles of St. Paul, when 
the apostle orders the faithful of Corinth to expel the incestuous man from 
the Church. 1 Many writings of the Church fathers, conciliar and pontifical 
documents, using various terms ("excommunicate , "  "throw out of the 
Church,"  "separate from the Church," etc.) ,  mention exclusion of an of
fender from the community of the faithful, and the gravity of this penalty 
is made clear. 

Because of the variety of exceptions, the concept of excommunica
tion was not clearly determined, although the distinction between separa
tion from the Church caused by sin, and separation caused by imposing 
this penalty due to committing grave offenses was perceived. As a pen
ance, the excommunicate was prevented from approaching the Eucharist 
or the divine offices until he or she repented. Excommunication proper 
(greater or mortal) was applied for the offenses of heresy, schism or apos
tasy, using the anathema or anathema maranatha. In that case, the ex
communicate was left pending the judgment of God. A faithful who 

1. Cf. 1 Cor 5:5. Regarding the scope and sense of this text, cf. J. ARIAS, La pena can6nica 
en la Iglesia primitiva (Pamplona 1975), pp. 39-49; V. DE PAOLIS, De sanctionibus in 
Ecclesia. Adnotationes in Codicem. Liber VI (Rome 1985), pp. 30-31. 
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communicated with the excommunicate was given lesser excommunica
tion, which had less severe effects. With the passage of time, the distinc
tion between greater excommunication and anathema or anathema 
maranatha nearly vanished; only the circumstances and external solemni
ties observed in the imposition remained to differentiate them. Over the 
centuries, the distinction between greater and lesser excommunication 
was weakened. When the list of automatic penalties was made in the Con
stitution Apostolicae Sedis (October 12, 1869),2 there was no mention 
made of lesser excommunication. 

The term "excommunication" has become consolidated since the 
sixth century. At the same time, it has come to include the idea of censure 
or medicinal penalty, although it still covers penalties of diverse types. 
Lateran Council III3 legally sanctioned the need for a prior admonition be
fore imposing excommunication. Innocent III4 officially declared that ex
communication should always be considered a censure. Thus, without 
prior admonition, there could be no excommunication. 5 It could not be im
posed for a limited time (as could vindictive penalties), and an excommu
nicate who repented and repaired the harm deserved absolution. 

2. In the current Code, c. 1331 is limited to listing the effects of ex
communication ("An excommunicated person is forbidden ... "), leaving its 
definition to doctrine and jurisprudence in fidelity to the principles gov
erning the reform of canon law.6 In contrast, c. 2257 CIC/1917 says, "Ex
communication is a censure by means of which a person is excluded from 
the communion of the faithful, with the effects indicated in the following 
canons and which cannot be separated." The following canons give us spe
cific repercussions of the loss of communion, 7 namely that the excommu
nicated person cannot receive the sacraments, the strongest expression of 
communion. 

3. The Council of Trent defined excommunication as the "sinews of 
ecclesiastical discipline. "8 In the concept and regulation of excommunica
tion, the ultimate foundation of the penal system of the Church can be 
found. To understand the faithful's manner of being and working in the 

2. ASS 5 (1869), pp. 305ff. 
3. Cf. X II, 28, 26. 
4. Cf. X V, 40, 20. 
5. Cf. VJ V, 1 1, 13. 
6. Cf. Comm. 2 (1970), p. 101; 9 (1977), pp. 147-148; Schema Documenti quo disciplina 

sanctionum seu poenarum in Ecclesia latina denuo ordinatur (Typis Polyglottis Vaticanis 
1973), pp. 5-6. 

7. Cf. A MARZOA, "Los delitos y las penas can6nicas," in Manual de Derecho Canonico, 
2nd ed. (Pamplona 1991), p. 746. 

8. Cf. Sessio XXV, c. 3, de reformatione. An important precedent for such an affirmation 
can be found in JOHN DE ANDRES (cf. ANDREAE, Apparatus in Clementinas, V, De sententia 
excomunicationis, fol. 67, col. 1, Lugduni 1543). In regards to this subject and of other 
historical aspects of the penalty of excommunication, one can consult A. MARZOA, La 
censura de excomuni6n (Pamplona 1985). 
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Church, one must start with the concept of communio. Communion has 
an ontological root that arises from baptism and is never lost because of 
the indelibility of the sacramental quality to which it is essentially united. 
Communion also has two dimensions that are mutually implied but differ
entiable, the mystical and the juridical . 

The mystical dimension of communion ( or internal communion, as it 
is frequently expressed in classic doctrine) refers to the insertion of the 
faithful into the Mystical Body of Christ. As the fruit of grace and charity, 
it can be lost through mortal sin and, to its fullest degree, by loss of faith. 
By its very nature, this supernatural dimension remains outside the com
petence of the Church's power of governance; therefore, it is outside 
canon law. 

In contrast, the juridical dimension of communion ( or external com
munion) is materialized in the juridical relationships through which the 
faithful is actively present in the Church's juridical structure, specifically 
in the bonds of the profession of faith, the sacraments and the ecclesiasti
cal system (c. 205).9 In its juridical dimension, communion can be lost 
only through a constitutive act by the authorities, by virtue of which the 
faithful is deprived of the goods or rights that the Code lists in c. 1331 and 
that are necessary and inseparable effects of excommunication as a ca
nonical penalty. 

When the penalty of excommunication falls upon an especially grave 
offense, it is assumed that grace or communion in its mystical dimension 
is also lost, although such a statement implies only an assumption that 
does not prejudge the interior state of the offender. The concept of ex
communication contained in the penal norm refers only to the loss of "ju
ridical communion."10 

4. Canon 1331 specifies the effects of excommunication. The excom
munication system varies depending on whether excommunication is un
dec lared latae sententiae, declared latae sententiae or ferendae 
sententiae (for these concepts, see commentary on c. 1314). When the 
faithful incurs the penalty latae sententiae, the fact may not be known 
publicly and, in such situations, canon law will always take into account 
that offenders are not obligated to give evidence against themselves. Con
sequently, when the reputation of the excommunicate might be harmed, 
the law does not insist that the penalty be given ( cf. c. 1352 § 2). If excom
munication has been imposed or declared, the penalty will be publicly 
known as a matter of law. The off ender's situation will be obvious to the 
community, with the aggravating factor that performing prohibited acts 

9. Cf. A. MARZOA, Comuni6n y Derecho (Pamplona 1992), pro manuscripto. 
10. Cf. J. ARIAS, commentary on c. 1331, in Pamplona Com. 
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will cause even greater scandal. Therefore, it is understandable that the 
legal prohibitions in this case are more rigorous. 11 

a) For the effects of undeclared latae sententiae excommunication 
(§ 1), the canon establishes certain prohibitions that make contrary acts il
licit, not invalid. To be invalid, they must be expressly so declared ( cf. 
c. 10), as occurs in § 2. In addition, in the work of reform, it was made 
clear that the use of vetare did not imply that the prohibited acts were in
valid.12 

The norm contains three explicit prohibitions: 

1 °) To have any ministerial part in the celebration of the Sacrifice 
of the Eucharist or in any other ceremonies of public worship. This pro
hibition refers to active participation by ministers at Mass or any other 
ceremony of public worship. The 1973 Schema prohibited the excommuni
cate from any participation (ullam habere participationem). If this word
ing had been retained, the resulting norm would have been more severe 
than the parallel norm in CJC/1917 (c. 2259), which permitted the excom
municate to participate passively. To indicate that the prohibition referred 
specifically to the participation of a minister, the expression ministerial 
part was introduced.13 Therefore, this provision affects those who have 
received the sacrament of orders, those who perform a lay ministry ( cf. 
c. 230) and lay people to whom the power of assistance at marriage has 
been delegated (cf. c. 1112). In those cases, the minister does not act per
sonally but in the name of and together with the entire Church. However, 
no excommunicated minister is prohibited from attending a ceremony of 
worship, although he will not be able to receive communion. 

2°) To celebrate the sacraments or sacramentals and to receive the 
sacraments. The greatest novelty of the 1973 Schema and the drafts of the 
first working sessions of the Coetus was the possibility that an excommu
nicate could receive the sacraments of penance and the anointing of the 
sick. This was intended to avoid conflict between the internal and exter
nal fora. However, it meant a deep break with the Church's centuries-old 
praxis and doctrine, which had always ref erred to the exclusion of all sac
raments by excommunication as an indivisible effect. 

This measure also gave rise to a number of conceptual difficulties. If 
the excommunicate is by definition outside the Church's communion, how 
could he or she have access to the sacraments, even a few of them, which 
are the most genuine manifestation of communion? In spite of the fact 
that the members of the Coetus were always in favor of introducing this 

11. Cf. A. CALABRESE, Diritto penale canonico (Milan 1990), p. 1 16. 
12. Cf. Comm. 9 (1977), p. 148. 
13. Cf. ibid., pp. 148-149. 
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modification, it was vetoed in the May 1977 Plenary Session14 and the sub
stantial elements of the classical concept of excommunication, with its in
separable effects, were utilized. 

Therefore, according to current discipline, an excommunicate is not 
prohibited from receiving the sacramentals. The prohibited reception 
(sacraments) or celebration (sacraments and sacramentals) of them is not 
invalid, except in the case of the sacrament of penance, due to lack of the 
proper provisions. In any case, the provisions of cc. 1335 and 1352 must be 
taken into account. 

3°) To exercise any ecclesiastical offices, ministries, functions or 
acts of governance. Ecclesiastical office is to be understood in the sense 
of c. 145. Ministries refers to ministries of the ordained and other minis
tries for which lay people may be designated (the word "ministries" did 
not appear in the first drafts of the canon; it was introduced, precisely 
"propter nova ministeria laicis collata"15).  Function means any activity 
with a spiritual purpose and a public dimension that is not a permanent in
stitution. An act of governance is any act put in place under the power of 
governance in the internal and external fora, through legislative, executive 
or judicial powers ( cf. c. 135).16 

b) For a declared ferendae or latae sententiae excommunication 
(§ 2), the effects are substantially increased. 

1 °) If the excommunicate attempts to participate actively in celebrat
ing the Holy Eucharist or any other ceremony of public worship, he or she 
must be removed or the liturgical celebration interrupted, unless there is a 
grave reason to the contrary. Logically, avoidance of harm to the reputa
tion of the excommunicate cannot be considered grave cause in this case. 

2°) Any acts of governance performed are invalid. Assistance at mar
riage is not properly speaking an act of jurisdiction, but according to 
c. 1109, would also be invalid. 

3°) It is prohibited to make use of any privileges previously obtained, 
even if they are not lost. 

4°) No dignity, office or other function in the Church may be validly 
obtained. 

5°) The right to receive the fruits of a dignity, office, function or pen
sion held in the Church is lost. However, care must be taken that the of
fender does not lack the necessary means for proper support. This is 
expressly stated in c. 1350 § 1 with reference to the clergy, although 

14. Cf. Relatio complectens syntesim animadversionum ad Em.mis atque Exe.mis 
Patribus Commissionis ad novissimum Schema Codicis Juris Canonici exhibitarum, cum 
responsionibus a Secretaria et Consultoribus datis (Typis Polyglottis Vaticanis 1981), p. 295; 
Schema Documenti . . .  , cit., c. 16, p. 19; Comm. 9 (1977), pp. 149 and 151, 80 and 213, 321. 

15. Cf. Comm. 9 (1977), pp. 149-150. 
16. Cf. V. DE PAOLIS, De sanctionibus . . .  , cit., p. 74. 
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similar criteria should be observed for any member of the faithful who 
might be in similar circumstances. However, this is not a right that directly 
rises from the dignity, office, etc. In any case, provision for the necessary 
means of proper support is why the expression "ecclesiastical pension" 
("nequit valide consequ i ... pensionem ecclesiasticam"), theoretically 
present in the preceding number (4°), 17 was eliminated. 

5. In the light of these effects, doctrine has always considered ex
communication as the gravest single penalty in Church law. That is also 
why c. 1318 establishes that it should not be imposed "except with the 
greatest moderation, and only for the more grave offenses." 

17. Cf. Comm. 9 (1977), pp. 148 and 150. 
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Interdictus tenetur vetitis, de quibus in can. 1331 § 1 
nn. 1 et 2 ;  quod si interdictum irrogatum vel declaratum 
sit, praescriptum can. 1331 § 2, n. 1 servandum est. 

One who is under interdict is obliged by the prohibition of can. 1331 § 1 
nn. 1 and 2 ;  if the interdict was imposed or declared, the provision of 
can. 1331 § 2 n. 1 is to be observed. 

SOURCES: cc. 2255, 2256, 2268-2277 

CROSS REFERENCES: cc. 1109, 1331, 1335, 1352 

C OMMENTARY 

Jose Bernal 

1. It is unknown exactly when interdicts came into effect and were 
applied as a specifically distinct penalty. Prior to the eleventh century, 
canon law texts may be found where the term interdictum is used with 
the meaning of prohibition, but without designating a specific penalty. 

In about the eleventh century, expressions appear such as "prohibit 
ecclesiastical ministry," "prohibit the divine offices," "to prohibit" ( inter
dicere), etc. It was at the beginning of the twelfth century that inter
dictum began to be used to refer to a specific penalty distinct from 
excommunication. It was received as such into the Decretals. 

Traces of personal interdict as a prohibition against attending divine 
offices or entering a church can be found in the early centuries of the 
Church. The penalty is frequently called by the term "partial excommuni
cation" and became fully formed during the twelfth and thirteenth centu
ries. 

There is a great controversy among the various authors over when 
local interdict appeared. 1 Some date it in the fourth century, others in the 
sixth century and still others in the tenth and eleventh centuries. What is 
known is that, between the sixth and eleventh centuries, under the influ
ence of Germanic law, which tends to general penalties, its use increased 
greatly. In the twelfth and thirteenth centuries, it was frequently inflicted, 
especially on kings and princes rebelling against the Church or to punish 
popular offenses against the Church or civil society that could not be ade-

1. Cf. F. ROBERTI, De delictis et poenis (Rome 1938), pp. 416-417; G. MICHIELS, De delictis 
et poenis, vol. III (Paris-Tornai-Rome 1961), pp. 279-280. 
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quately repressed with singular or particular penalties. For example, Inno
cent III2 imposed a local interdict on the Kingdom of Navarre. In the 
Corpus Juris Canonici, five grave offenses were punished with the pen
alty of a general local interdict (an offense against the city, excluding 
Rome , where an act of aggression was perpetrated against a cardinal; an 
offense against the provinces whose authorities prohibited the apostolic 
legates from fulfilling their offices, etc.).3 In the fourteenth and fifteenth 
centuries, recourse to local interdict decreased due in a certain degree to 
the relaxing of discipline among the Christian people. In the Constitution 
Apostolicae sedis (1869),4 Pius IX no longer mentions local interdict. St. 
Pius X5 restored the penalty. 

In contrast to the preceding centuries, starting in the eleventh cen
tury, when an interdictum was imposed , it was always expressly indi
cated what things were prohibited and what things were not prohibited. 
Gradually the rigor of the penalty was decreased; exceptions in complying 
with it due to an important liturgical feast , at times of grave danger, on 
days when baptisms or confirmations were to be performed, etc. were in
troduced. 

2. In CJC/1917, an interdict could be personal or local , and each in 
turn , general or particular ( cf. cc. 2268ff. , 2291). In addition , the penalty 
could be either medicinal (censure : c. 2268 CJC/1917) or vindictive 
(c. 2291). The Code now designates interdict as a medicinal penalty; this 
implies that it can only be personal, 6 as is also true of all penalties today. 
Since it is a medicinal penalty, it cannot be imposed in perpetuity or for an 
indefinite or definite period of time , nor be left to the decision of the supe
rior. When an offender ceases in his obstinacy, he must be absolved. 

In both CJC/1917 and the present-day Code, interdict has an uncer
tain meaning, with no specific characteristics. 7 It appears to be defined 
negatively, being neither excommunication nor suspension. In form , it is 
analogous to the previous "minor excommunication," so called because it 
does not directly affect communio, but has only some of the effects of ex
communication-those expressly indicated. 8 

2. PL 214, 80. 
3. Cf. G. MICHIELS, De delictis et poenis, vol. III (Paris-Tomai-Rome 1961), p. 282. 
4. ASS 5 (1869), pp. 305ff. 
5. Cf. AAS 1 (1909), pp. 765-766; 5 (1913), pp. 517-518. 
6. Cf. Schema Documenti quo disciplina sanctionum seu poenarum in Ecclesia latina 

denuo ordinatur (Typis Polyglottis Vaticanis 1973), p. 8; Comm. 16 (1984), p. 42. 
7. Cf. V. DE PAOLIS, De sanctionibus in Ecclesia. Adnotationes in Codicem: Liber VI 

(Rome 1986), p. 75; A. CALABRESE, Diritto penale canonico (Milan 1990) , pp. 1 16-1 17. 
Perhaps for this reason some Council Fathers requested its suppression: cf. Comm. 16 
(1984), p. 42. 

8. Cf. A. MARzoA, "Los delitos y las penas can6nicas," in Manual de Derecho Canonico, 
2nd ed. (Pamplona 1991), pp. 747-748. 
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We may define interdict as "a censure by which the faithful, though 
remaining in communion with the Church, are barred from the sacred 
goods enumerated in the following canons" (c. 2268 CJC/1917). 

In contrast to previous times, the effects of the penalty have been re
duced to the more properly spiritual aspects. 

3. Interdict shares some of the effects of excommunication, to which 
this canon expressly refers. 

As in the case of excommunication (see commentary on c. 1331), an 
interdict automatically incurred (latae sententiae) but not declared must 
be differentiated from an interdict that has been imposedferendae senten
tiae or declared (for these concepts, see commentary on c. 1314; for a 
more detailed study of their effects, see commentary on c. 1331). 

a) For a case of a latae sententiae interdict that has not been de
clared: 

- Any ministerial participation in celebrating the Sacrifice of the 
Eucharist or any other rite of worship is prohibited. 

- Celebrating the sacraments and sacramentals and receiving the 
sacraments are prohibited. 

The prohibited acts are illicit but not invalid. 

b) If an interdict has been imposed or declared, the prescription in 
c. 133 1 § 2 , 1° must also be observed; under it, if the offender attempts to 
participate actively in the Holy Mass or other liturgical rites, he should be 
removed unless there is a grave reason to the contrary. In addition, he can
not validly assist at a marriage, as established in c. 1 109. 
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§ 1. Suspensio, quae clericos tantum afficere potest, ve
tat: ( 1 )  vel omnes vel aliquos actus potestatis ordi
nis;  ( 2 )  vel omnes vel aliquos actus potestatis 
regiminis; (3) exercitium vel omnium vel aliquorum 
iurium vel munerum officio inhaerentium. 

§ 2. In lege vel praecepto statui potest, ut post senten
tiam condemnatoriam vel declaratoriam actus regi
minis suspensus valide ponere nequeat. §3. Vetitum 
numquam afficit: ( 1 )  officia vel regiminis potesta
tem, quae non sint sub potestate Superioris poenam 
constituentis; (2) ius habitandi, si quod reus ratione 
officii habeat; (3)  ius administrandi bona, quae ad 
ipsius suspensi officium forte pertineant, si poena 
sit latae sententiae.  §4. Suspensio vetans fructus, 
stipendium, pensiones aliave eiusmodi percipere, 
obligationem secumfert restituendi quidquid 
illegitime, quamvis bona fide, perceptum sit. 

§ 1. Suspension, which can affect only clerics, prohibits: 
IO all or some of the acts of the power of order; 
2° all or some of the acts of the power of governance; 
3° the exercise of all or some of the rights or functions attaching to 

an office. 

§ 2. In a law or a precept it may be prescribed that, after a judgement 
which imposes or declares the penalty, a suspended person cannot 
validly perform acts of the power of governance. 

§ 3. The prohibition never affects: 
1 ° any offices or power of governance which are not within the con

trol of the Superior who establishes the penalty; 
2° a right of residence which the off ender may have by virtue of of

fice; 
3° the right to administer goods which may belong to an office held 

by a person suspended, if the penalty is latae sententiae. 

§ 4. A suspension prohibiting the receipt of benefits, stipends, pensions 
or other such things, carries with it the obligation of restitution of 
whatever has been unlawfully received, even though this was in good 
faith. 

SOURCES: § 1: cc. 2255, 2256, 2278-2285 
§ 2 :  C. 2284 
§ 3: cc. 2279, 2280 § 1, 2282 
§ 4: C. 2280 § 2 

CROSS REFERENCES: 
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§ 1.  Suspensionis ambitus, intra limites canone praece
denti statutos, aut ipsa lege vel praecepto definitur, 
aut sententia vel decreto quo poena irrogatur. 

§ 2.  Lex, non autem praeceptum, potest latae sententiae 
suspensionem, nulla addita determinatione vel limi
tatione, constituere; eiusmodi autem poena omnes 
effectus habet, qui in can. 1333 § 1 recensentur. 

§ 1. The extent of a suspension, within the limits laid down in the preced
ing canon, is defined either by the law or precept, or by the judge
ment or decree whereby the penalty is imposed. 

§ 2. A law, but not a precept, can establish a latae sententiae suspension 
without an added determination or limitation; such a penalty has all 
the effects enumerated in can. 1333 § 1. 

SOURCES: § 1: c. 2778 § 2 
§ 2: cc. 2281, 2282 

CROSS REFERENCES: cc. 129-144, 266 § 1, 1009 § 1, 1109, 1335, 1352 

C OMME NTARY 

Jose Bernal 

1. Historical background 

Prior to the sixth century, a number of ecclesiastical documents 
using various terms make reference to a penalty by which some priests or 
deacons were prohibited from exercising their ministry. In that period, 
suspension was generally imposed as a vindictive penalty. It was under
stood to be a total suspension from the office and acts of the power of or
ders. However, some partial suspensions begin to appear. 

By the sixth century suspension became more defined, although it 
was not always distinguished from partial excommunication and interdict 
against entering a church. Partial suspensions were more frequent. Sus
pension as censure until the off ender is corrected began to be used, both 
ferendae and latae sententiae, and even as an administrative measure to 
repair scandal during the investigation of a suspected offense by a cleric. 

In the thirteenth century this penalty underwent an important devel
opment. The use of other terms was abandoned, and only the words "sus
pension" or "to suspend" were now used. In 1214 1 Innocent III declared 

l. X V, 40, 20. 
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that suspension should be considered a censure and generally should be 
applied as such. A clear distinction was made between suspension of or
der, of office or of benefice, and total suspension that included the three. 
In turn, from each of those, other suspensions could be derived that had a 
more reduced scope and were more specific (suspension of the power to 
consecrate bishops, the use of the pallium, etc.). 

The Council of Trent did not change the nature of suspension in any 
way. It confirmed many existing suspensions and added other new ones. 
Pius IX, in the Constitution Apostolicae Sedis (a. 1869),2 confirmed all sus
pensions established by the Council of Trent and added seven other latae 
sententiae reserved to the Roman Pontiff (for example, suspension of 
conferring order for one year by those who ordained a foreign subject 
without the dimissorials, etc.). Later, Pius IX3 and Leo XIII4 established 
new suspensions. 

CJC/1917 included many of the penalties still effective at the time 
and added others (for example, the penalties in cc. 2341, 2371, 2386, etc.). 

2. Nature of the penalty of suspension 

Suspension is a censure that can affect only clerics and by means of 
which they are forbidden fully or partially to exercise the power of order, 
the power of governance or of office ( c. 1333 § 1 ), or of all of those simul
taneously ( c. 1334 § 2), and in some cases, the right to receive any goods 
with economic value. 

In contrast to CIC/1917, which recognized the penalty as being both 
vindictive ( c. 2298) and medicinal ( cc. 2278ff) in nature, today suspension 
may be imposed only as censure. 

This is a peculiar penalty; it can affect only clerics, that is, those 
who have received the sacrament of order in any of its degrees: diaconate, 
presbyterate or episcopate (cf. c. 1009 § 1), since clerical condition is ac
quired starting with receiving ordination to the diaconate (cf. c. 266 § 1). 

Today, however, one must consider of the possibility that this pen
alty could also be imposed upon laypersons5 who have legal capacity to 
fulfill certain offices (such as a judge, for example) and who may be per
manently instituted to perform some ministries (acolyte, lector, etc.). In 
this regard, during the reform process some consultors asked that the 
penalty of suspension also affect the laity: "hodiernas conditiones 

2. ASS 5 (1869), pp. 305ff. 
3. P. GASPARRI-L SEREDI, Codicis iuris canonicifontes, vol. III, no. 565. 
4. Ibid., no. 627. 
5. Cf. F. AzNAR, commentary on c. 1333, in Salamanca Com; A. CALABRESE, Diritto penale 

canonico (Milan 1990), pp. 119-120. 
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attendentes, in quibus etiam laici ad plura officia deputantur, quae antea 
solis clericis reservabantur. "6 They may also serve as extraordinary minis
ters of communion, baptism, preaching and even assist at marriages as a 
qualified witness. It does not appear that a suspension imposed upon a 
layperson would have impaired the nature of the penalty. In any case, cur
rent discipline strictly establishes that it "can affect only clerics." 

In addition, suspension does not affect the condition of communion. 
Its effects ,  in contrast to excommunication, are separable. In a certain 
sense, it is a kind of "minor excommunication,"  as is interdict, for its ef
fects, as expressly indicated in this norm, are also a part of the effects of 
excommunication, but in this case concerning the clerical status of the of
fender. Therefore, the effects of this penalty are not a consequence of the 
loss of communio, as in the case of excommunication, but occur directly. 7 

3. Types of suspension and effects 

If we look at the content of the prohibitions, at the effects of the pen
alty, we may distinguish four types of suspension: 

1 °) Total or partial suspension of order, depending upon whether it 
prohibits exercising some or all acts of the power of order. Therefore, it 
does not affect acts included in the power of governance, although to ob
tain the power of governance the law requires having received sacred or
ders. 

2°) Total or partial suspension of jurisdiction, depending upon 
whether it prohibits some or all acts of exercising the power of jurisdic
tion. These are the acts delimited by cc. 129-144. They are acts proper to 
legislative, executive and judicial power ( cf. c. 135). 

3°) Total or partial suspension of office, depending upon whether it 
prohibits some or all the rights or functions inherent in an office ( cf. 
C. 145). 

4°) Total suspension, which includes suspension of order, jurisdic
tion and office. This penalty, especially grave because it includes all the 
previous effects, is covered, along with criteria that restrict its use, in 
C. 1334 § 2. 

When due to suspension a cleric is prohibited from receiving bene
fits, stipends, pensions or other remuneration, if he does receive it illegiti
mately, even in good faith, he is obligated to return it (cf. c. 1333 § 4). 

6. Cf. Comm. 9 (1977), p. 153. 
7. Cf. A. MARZOA, "Los delitos y las penas can6nicas," in Manual de Derecho Canonico, 

2nd ed. (Pamplona 1991), p. 748. 
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4. Suspension "latae" and ''ferendae sententiae" 

As with other censures (see commentary on cc. 1331 and 1332), 
when studying the effects of the penalty of suspension we must also dis
tinguish between latae sententiae suspensions that are not declared, or 
f erendae sententiae or latae sententiae suspensions that are declared. 

With regard to content, suspension can be partial or total, depending 
upon whether it is determined by a) law, for latae andferendae sententiae 
penalties; b) precept, only for ferendae sententiae penalties; or c) sen
tence or decree, for f erendae sententiae penalties. 

The fundamental difference is that, in latae sententiae penalties that 
are not declared, acts contrary to prohibitions are always illicit, but infer
endae sententiae and latae sententiae penalties that are declared, the law 
or precept that creates the sanction may establish that it is invalid for acts 
of governance ( cf. c. 1333 § 2). 

Suspension from office by sentence or after a declaration always 
means the invalidity of assisting at marriage, by the express determination 
of C. 1109. 

5. Determining the efficacy of the penalty of suspension 

a) Negative determinations 

To determine the scope and effects of suspension, c. 1333 establishes 
a series of negative limitations that indicate the aspects or acts that sus
pension cannot affect. Specifically, c. 1333 § 3 says that prohibitions in
volving suspension never affect the following: 

1 °) Any offices or power of governance which are not within the 
control of the Superior who establishes the penalty. This is logical, since 
no one can take away from another anything over which he has no power. 
Thus, for example, the diocesan bishop cannot suspend an army chaplain 
from office or a religious from a governmental function he may have in the 
community. Nonetheless, the bishop may suspend them from any dioce
san offices that they might exercise (for example, the office of parish 
priest). 

2°) A right of residence which the offender may have by virtue of 
office. 

3°) The right to administer goods which may belong to an office 
held by the person suspended, if the penalty is latae sentenciae. 

b) Positive determination 

In c. 1334, a series of positive determinations is given to delimit the 
scope of the suspension penalty. Specifically § 1 provides that, within the 
limits established in c. 1333, the scope of suspension will be determined 
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by the law or precept itself, or the sentence or decree that imposes the 
penalty. 

Therefore, the specific effects of the penalty may be delimited a) at 
the time it is constituted: by the law or precept that orders suspension, 
whether latae or ferendae sententiae; or b) at the time the penalty is im
posed, in the case of a suspensionferendae sententiae that is not delim
ited: either in the sentence itself (when imposed judicially) or by decree 
(when it is imposed administratively). 

In addition, § 2 of c. 1334 establishes an exception, that only the law 
(both particular and universal), but not the precept, may establish a latae 
sententiae suspension without adding any determination or limitation ( to
tal suspension), because such a penalty produces all the effects listed in 
c. 1333 § 1; in other words, prohibition of all acts of the power of order, 
the power of governance and the rights or functions inherent to an office, 
all of which gives it special gravity. Consequently, when suspension is es
tablishedferendae sententiae, only a precept may determine total suspen
sion. 
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Si censura vetet celebrare sacramenta vel sacramentalia 
vel ponere actum regiminis, vetitum suspenditur, quoties 
id necessarium sit ad consulendum fidelibus in mortis pe
riculo constitutis; quod si censura latae sententiae non 
sit declarata, vetitum praeterea suspenditur, quoties fi
delis petit sacramentum vel sacramentale vel actum regi
minis; id autem petere ex qualibet iusta causa licet. 

If a censure prohibits the celebration of the sacraments or sacramentals 
or the performance of an act of governance, the prohibition is suspended 
whenever this is necessary to provide for the faithful who are in danger of 
death. If a latae sententiae censure has not been declared, the prohibition 
is also suspended whenever one of the faithful requests a sacrament or 
sacramental or an act of the power of governance; for any just reason it is 
lawful to make such a request. 

SOURCES: cc. 2261 §§  2 et 3, 2275,2°, 2284 

CROSS REFERENCES: cc. 1331-1334, 1352, 1752 

C OMME NTARY ------

Jose Bernal 

1. This canon closes the chapter on censures. In the light of its ef
fects (cf. cc. 1331-1334), it is easy to imagine specific pastoral situations 
that canon law cannot obviate, and which give rise to the general excep
tions in this canon: a) since the suprema lex of salus animarum in the in
spiring principle (cf. c. 1752), attention to the faithful cannot be ignored if 
they are in danger of death and needful of the sacraments and sacramen
tals or some act of governance; b) if the censure has not been declared, by 
virtue of the same principle (and possibly also considering, although not 
necessarily, that the censured person has no obligation to dishonor him
self and should avoid scandal) priority over observing the penalty is given 
to the reasonable request of the faithful for a sacrament, sacramental or 
some act of governance. 

The norm in this canon attempts to anticipate the possibility of these 
situations: 

a) establishing suspension of the prohibition against celebrating the 
sacraments or sacramentals or performing acts of governance derived 
from any type of censure insofar as necessary to attend to the faithful in 
danger of death; 
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b) establishing the same suspension, but only in the case of unde
clared latae sententiae censures, for a reasonable request (qualibet iusta 
causa) from a member of the faithful who is not in danger of death. 

The basic principles of the canon were already present in CJC/1917, 
although scattered in several canons: cc. 2232 § 1, 2261 § §  2-3, 2275 § 2, 
2284. A propos of the "just reason" in the second case, the best interpreta
tion is a transcription of the former c. 2261 § 2, which, although it con
cerns only excommunication, 1 in spirit is applicable to this norm: "the 
faithful ... for any just cause whatsoever can request Sacraments or Sacra
mentals from an excommunicate, especially if there are no other ministers 
available, and in that case the excommunicate so requested can adminis
ter them, without having any obligation of asking whom the cause of the 
petition concerns." 

2. However, in the two cases being considered, the prohibitions re
sulting from the censure are only suspended, the penalty is not remitted, 
and only insofar as necessary (danger of death) or requested (for any just 
reason) to celebrate the sacraments or sacramentals or perform acts of 
governance. Nevertheless, with respect to the norms of CJC/1917, which 
established certain restrictions if other ministers were present (cf. c. 2261 
§ §  2-3 CJC/1917), the possible presence of other ministers is not men
tioned as a restriction. 

3. For an overall picture of the exceptions to the censure system, we 
should also consider c. 1352 (see commentary), which concerns the pas
sive aspect of the problem and establishes that "if a penalty prohibits the 
reception of the sacraments or sacramentals, the prohibition is suspended 
for as long as the offender is in danger of death." 

1. But they refer to cc. 2275 (interdict) and 2284 (suspension). 
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Tit. IV. Ch. II. Expiatory Penalties 

CAPUT II 
De poenis expiatoriis 

CHAPTER II 
Expiatory Penalties 

c. 1336 

§ 1.  Poenae expiatoriae, quae delinquentem afficere pos
sunt aut in perpetuum aut in tempus praefinitum aut 
in tempus indeterminatum, praeter alias, quas forte 
lex constituerit, hae sunt: 
1 ° prohibitio vel praescriptio commorandi in certo 

loco vel territorio; 
2 ° privatio potestatis, officii, muneris, iuris, privi

legii, facultatis, gratiae, tituli, insignis, etiam 
mere honorifici; 

3° prohibitio ea exercendi, quae sub n. 2 recensen
tur, vel prohibitio ea in certo loco vel extra cer
tum locum exercendi; quae prohibiti-ones num
quam sunt sub poena nullitatis; 

4 ° translatio poenalis ad aliud officium; 
5° dimissio e statu clericali. 

§ 2.  Latae sententiae eae tantum poenae expiatoriae 
esse possunt, quae in § 1, n. 3 recensentur. 

§ 1. Expiatory penalties can affect the offender either forever or for a de
termined or an indeterminate period. Apart from others which the 
law may perhaps establish, these penalties are as follows: 
1 ° a prohibition against residence, or an order to reside, in a certain 

place or territory; 
2° deprivation of power, office, function, right, privilege, faculty, 

favour, title or insignia, even of a merely honorary nature; 
3° a prohibition on the exercise of those things enumerated in n. 2, 

or a prohibition on their exercise inside or outside a certain place; 
such a prohibition is never under pain of nullity; 

4 ° a penal transfer to another office; 
5° dismissal from the clerical state. 

§ 2. Only those expiatory penalties may be latae sententiae which are 
enumerated in § 1 n. 3. 
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SOURCES: § 1: cc. 2286-2305 

CROSS REFERENCES: cc. 1314, 1315, 1321, 1337-1338 

CO MMENTARY 

Giuseppe Di Mattia, ofm. conv. 

DI MATTIA 

I. While c. 1312 lists the types of "sanctiones poenales in Ecclesia," 
for logical organizational reasons the description and specific treatment 
of expiatory penalties is covered in cc. 1336-1338. But before embarking 
upon a commentary on each of those canons, it seems wise to make some 
general statements in order to frame them in the structure of the current 
penal system. 

The first thing noticed both by these scholars and those who apply 
the law alike is the change in terminology (see commentary on c. 1312 
§ 1). There is no longer talk of vindictive penalties (c. 2216 C/C/1917), but 
of expiatory penalties, as opposed to medicinal penalties or censures, re
specting the classical canonical dichotomy, and naturally also of penal 
remedies and penances. 

The term is taken from St. Augustine, although he did not use it with 
the meaning that is attributed to it here, in the area of penal law.1 

The change in terminology is due to the intention to eliminate any er
roneous conception of pejorative meaning, exclusively of punishment and 
repression, that is, a penalty inflicted in vindictam rei, ignoring the 
amendment of the off ender. This conception is due to the fact that the 
term has lost its original meaning in Roman law, that is, the meaning of re
affirmation of the law. 

Retaining the sense of expiation of the penalty given for illegitimate 
behavior, the new term better emphasizes the basic purpose of the canon
ical system, which is the repentance of the offenders and the salvation of 
their souls. 

Additionally, in contrast to the intentional ambiguity or lack of preci
sion of the earlier term, strictly speaking that purpose was already present 
in the preceding Code. This can be clearly seen in the definition in c. 2286, 
which states that vindictive penalties look directe to expiation of the of
fense, but always directed ad delinquentis correctionem, stated by 
c. 2215 in giving a definition of the canonical penalty. It is absolutely nec
essary to read the two canons (2215 and 2286 C/C/1917) together to 

l. De civitate Dei, 21 :  PL 41, 7, 727. 
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understand this point. In any case, c. 2215 CJC/1917 should be considered 
to be the compass in navigating the tempestuous and sensitive area of ca
nonical penal law. 

This purpose is also evident both in the change of terminology and 
expressly in § 2 of c. 1312. There it is required of the particular legislator 
( cf. c. 135 § 2), when establishing other expiatory penalties different from 
the universal expiatory penalties , that they be "consistent with the 
Church's supernatural purpose." That purpose is solemnly formulated in 
the in fine of c. 1752. 

In sum, the accent of the pastoral spirit reverberates insofar as "the 
penalty threatened by the authority is to be considered as an instrument 
of communion, " 2 as John Paul II said, and the important content of 
cc. 2215 and 2286 from the superseded Code is clearly echoed in the 
present-day norms. 

It is especially worth noting the enormous simplification achieved by 
eliminating the distinction between expiatory penalties (previously vindic
tive) common to all faithful and expiatory penalties that are exclusive to 
the clergy, and the drastic reduction in their number. There are only five 
penalties listed in c. 1336, while the previous Code listed twelve common 
penalties and twelve exclusively for the clergy (cc. 2291, 2298 CJC/1917). 

The simplification of penalties went to the heart of the matter, abro
gating methods inadequate for the mentality and culture of our time. In 
particular, some have disappeared that were not completely consistent 
with human dignity and the principles of sacramental theology and ec
clesiology. Among the most significant that have disappeared there are 
local and general interdict, transfer or elimination of the episcopal see or 
parish, deprivation of sacramentals, deprivation of ecclesiastical dress, 
deposition, degradation and suspension in perpetuity. 

This extensive and thorough innovation inspires admiration for the 
legislator's wisdom and pastoral openness. Enlivening it with nourishment 
drawn from the Council, the legislator was able to turn penal law into 
something extremely "human," exquisitely respecting human dignity and 
human rights, for all that it has meant in changing behavior that is harmful 
to the good and order of the community. 

The whole process was duly prepared by the document of the first 
Synod of Bishops, Principles Governing the Revision of the Code of 
Canon Law, of September 30, 1967, in the general and specific directives 
for penal law (nos. 9-10); by the ample clarification of the Praenotanda; 
by the excellent presentation of the norms in the Schema Documenti quo 

2. AAS 71 (1979), p. 425. 
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disciplina sanctionum seu poenarum in Ecclesia latina denuo ordina
tur of 1973; and finally, by the in-depth debate held on the revision of the 
Schema.3 

While we are making these generalizations, it seems a good time to in
clude a new obseivation of interest with regard to the effective possibility 
of applying expiatory penalties to the social-ecclesial structure of the ca
nonical system. The problem affects the entire penal area, although for our 
present considerations it takes on rather debatable aspects and situations. 

Examining the list of expiatory penalties in c. 1336, we see that they 
are addressed almost exclusively to the clergy, with an exception in § 1,2 ° 

and 3° (removal of a layperson from the office of judge, prohibition of a 
layperson from exercising a ministry in which he was instituted, or with
drawing the mandate to teach in a pontifical or diocesan higher institute 
or teaching religion in a Catholic school). Insofar as members of Christ's 
faithful are also citizens (their condition as "subditi legum et canonum' 
must inevitably be combined), it is not possible to affect them with a cer
tain type of penalty, such as limiting their freedom of movement by penal
ties of confinement or exile, or penal transfer of office. However, the 
increased and intense participation of laypersons in ecclesial life and in its 
institutions could more frequently result in need for penal acts against 
them by ecclesiastical authority. 

II. The introductory clarification of c. 1336 § 1 that is placed there as 
a premise for the subsequent list of five expiatory penalties determines 
the criteria for inflicting and performing them. It also warns that the list is 
not exhaustive. It states that the penalties may be perpetual, for a determi
nate or indeterminate period of time. The supreme legislator and the legis
lator infra auctoritatem supremam ( cf. c. 135 § 2) may establish different 
penalties in other laws. 

Both statements are consistent with the general principles of penal 
law, to which c. 1312 explicitly refers and c. 1315, implicitly. The substan
tial difference from medicinal penalties is also pointed out; their cessation 
is obligatorily linked to the off ender's recessio a contumacia, as provided 
in cc. 134 7 and 1358. Cessation of expiatory penalties is not directly liked 
to the offender's repentance, but rather depends on a number of factors, 
among which the behavior of the interested party plays a relevant role, 
and these factors must be evaluated by the superior, to whom cc. 1354 at
tributes broad powers. 

III. After those explanations, let us consider the five numbers in 
which § 1 of this canon lists the expiatory penalties. 

1 °) Prohibition against or mandate to reside in a determined terri
tory. Both parts of this double configuration literally reproduce the text of 
c. 2298,7°-8° CJC/1917, where these penalties were reseived to the clergy. 

3. Cf. Comm. l (1979), pp. 77-85; 9 (1977), pp. 155-158. 

344 



DI MATIIA Tit. IV. Ch. II. Expiatory Penalties c. 1336 

Now, at least in theory, they include others of Christ 's faithful. Although 
the penalty is reminiscent of exile and imprisonment , which were in effect 
in the former law and frequently used in confrontations between clergy 
and religious, it is still found today in civil penal law. Its inclusion in ca
nonical penal law is justified from that point of view. 

The ratio that underlies this penalty is more than clear: to remove 
the off ender from the place of the offense so as to limit or mitigate scan
dal and remedy the harm caused to persons and/or things , while at the 
same time facilitating the amendment of the subject upon whom it is in
flicted. 

In practice , however, there are difficulties that were already high
lighted in the debate on the revision of the 1973 Schema. The problem is 
that there may be repercussions in the civil institutional structure. In that 
sense it may not be imposed upon laypersons , and also, logically, not upon 
the permanent deacon, especially if he has a family. Therefore , it may be 
clearly deduced from a comparison with the parallel norm in CJC/1917 
and from all the details in c. 1337 (see commentary) that the mens legisla
toris was to reserve this penalty for the clergy and religious. 

2°) Deprivation. Nine types of penalties clearly distinct from one an
other are here described. They go from the gravest ( deprivation of power) 
to the lightest , that might even be considered irrelevant ( deprivation of in
signia even though merely honorary). With regard to the meaning and 
penal content of each deprivation, we must look at the specific norms and 
doctrine , and always look at the principles of strict interpretation of the 
penal norms and of the law most favorable to the off ender ( cf. cc. 18 and 
1313). 

The procedural provisions established to inflict penalties judicially 
and administratively must be observed in applying the penalties that de
prive of the goods indicated. 

It should be noted that the number we are considering (§ 1 ,2°) re
groups the deprivations that were in cc. 2291,7°-10° and 2298,4°-6° into a 
single provision. 

Since this is a question of deprivation, it is fundamental to keep in 
mind that behavior that destroys compliance with these penalties is al
ways illicit and has repercussions for the validity of the acts if they are 
performed when exercising power or office, whether ministerial or juris
dictional: the acts will be null and void. 

3°) Prohibitions. The first thing to emphasize about the content of 
no. 3° is the radical difference with the previous number. There, it was a 
question of deprivation; here , it concerns prohibition against exercising 
or enjoying any of the nine goods described. 

This is a different penalty. In the case of deprivation, the off enders , 
to use that term, are "paralyzed" in their acts and in any place where they 
might perform them, but in the case of prohibition, the legislator includes 
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two possibilities: a) absolute prohibition from exercising the acts named 
in no. 2°; and b) the prohibition against performing them in or outside of a 
specific place. Any failure to comply with this penalty is always illicit, so 
that, as the legislator expressly states, "such prohibition is never under 
pain of nullity. " This assumes that a superior cannot threaten the penalties 
with the clause that nullifies contrary acts. The very nature of the juridical 
concept of prohibition seems to require it; such a grave effect would be in
consistent with a penal act commonly deemed to be light. 

4°) Penal transfer to another office. Because it is clear, this number 
does not need any special commentary. The term penal that modifies and 
justifies transfer is sufficiently expressive. It implies that the subject pun
ished with this penalty shall not be given any higher office, or one of 
greater prestige or responsibility. This observation is appropriate because, 
after being cleverly debated, the specification ad inferius was eliminated, 
in c. 2298,3° of CIC/1917 and which was still included in c. 21 § 1 of the 
1973 Schema. 

5°) Dismissal from the clerical state. The fifth and last of the list of 
expiatory penalties gives us the maximum penalty of this type. Here we 
must note the fortunate disappearance of the penalties of deposition and 
degradation of the clergy in c. 2948, 10° and 12° ( cf. cc. 2303-2305 for their 
application) from the Pio-Benedictine Code. The penalty, burdensome in 
itself, suggested repulsive and vilifying connotations with regard to 
human dignity, regardless of how grave an offense, especially when actual 
degradation was inflicted in observance of the "solemnia praescripta in 
Pontificali Romano" ( c. 2305 § 3). 

The extreme gravity of the penalty has led the legislator to caution 
against applying it rigidly; it should be used only as an ultima ratio, after 
exhausting all other measures, including penal measures, that could lead 
to the moral and social rehabilitation of the off ender. The penalty, there
fore, cannot be established by a particular law (c. 1317); it must be ex
pressly provided in the universal law that describes the offense (for 
example, c. 1364 § 2 :  apostasy, heresy and schism; c. 1367: profanation of 
the sacred species; c. 1370 § 1: the use of physical force against the Roman 
Pontiff, etc). Since the penalty is perpetual, it cannot be imposed by ad
ministrative decree ( c. 1342 § 2), but must always and exclusively be by ju
ridical process with a tribunal of three judges, or even, in more difficult 
cases, five judges (c. 1425 § §  1,2° and 2). 

With expulsion, the rights and duties inherent in the clerical state 
cease ipso iure, but not so the obligation of celibacy, dispensation from 
which "is granted solely by the Roman Pontiff" (cc. 292 and 291). 

After the penalty is imposed, when it is put into practice, the ex
pelled cleric is not "abandoned to his fate," but remains within the mater
nal heart of the Church, and "if a person is truly in need because he has 
been dismissed from the clerical state, the ordinary is to provide in the 
best way possible" ( c. 1350 § 2). 
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The way this penalty is stated shows a sensitive respect for funda
mental human rights and human dignity, even for an offender. The point of 
reference for this renewed norm is given by the legislator when the harsh
ness of the title of this subject in CJC/1917 was eliminated ("Reducing 
clerics to the lay state, " cc. 211-214) and in the new Code substitutes a 
new one more in step with the times: "Loss of the clerical state" ( cc. 290-
293). 

IV. Paragraph 2 of this canon makes a statement that reflects rigor
ous fidelity to the directive principles of the Document 1967, no. 9, ex
pressed as a general principle in no. 5 of the 1973 Schema and confirmed 
in subsequent revisions until finally sanctioned in the current c. 1314. 
Thus, only the prohibitions provided in no. 3° of § 1 can be established as 
latae sententiae penalties; all other expiatory penalties, including the 
other ones in § 1 and any others that might possibly be established by the 
lower legislator, must be established exclusively as Jerendae sententiae 
penalties. 
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§ 1.  Prohibitio commorandi in certo loco vel territorio 
sive clericos sive religiosos afficere potest; praes
criptio autem commorandi, clericos saeculares et, 
intra limites constitutionum, religiosos. 

§ 2.  Ut praescriptio commorandi in certo loco vel territo
rio irrogetur, accedat oportet consensus Ordinarii il
li us loci, nisi agatur de domo extradioecesanis 
quoque clericis paenitentibus vel emendandis desti
nata. 

§ 1. A prohibition against residing in a certain place or territory can affect 
both clerics and religious. An order to reside in a certain place can af
fect secular clerics and, within the limits of their constitutions, reli
gious. 

§ 2. An order imposing residence in a certain place or territory must have 
the consent of the Ordinary of that place, unless there is question of a 
house set up for penance or rehabilitation of clerics, including extra
diocesans. 

SOURCES: § 1: cc. 619, 2302; CD 35; ES I, 25; MR 44 
§ 2: C. 2301 

CROSS REFERENCES: cc. 134 § 2, 1336 

C OMMENTARY 

Giuseppe Di Mattia, ofm. conv. 

The norms established in this canon have the determinative function 
of § 1,1° in the preceding canon. They specify the possible subjects of an 
expiatory penalty that orders or prohibits residence in a certain place and 
they emphasize the personal and territorial jurisdictional relationship be
tween the possible subjects. Those subjects are clerics and religious, and 
their respective ordinaries. The canon also establishes the methods for ap
plying the penalty. 

1. Both possibilities, prohibitions and orders to reside in a certain 
place or territory, are laid out in § 1 from the perspective of personal juris
diction. 

For prohibitions, the local ordinary may take action against clerics, 
even if they are not his subjects, and against religious, but their superior 
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must issue the necessary orders before an action can be executed. The ra
tionale of this provision is clearly well-founded. 

For mandates, the local ordinary may act directly with regard to cler
ics, who are his subjects, and indirectly with regard to religious "within 
the limits of their constitutions. " In this case too, the limiting clause is 
supported by an evident rationale, since double jurisdiction, internal and 
external to the religious institution, comes into play. 

2. The content of § 2 gives a necessary new clarification of the issue 
and establishes the principle of territorial jurisdiction. 

Thus the penalty of residing in a certain territory or place, outside 
the diocesan territory of the ordinary who inflicts it, is subordinate to con
sent by the local ordinary or territory chosen to be adequate to amend the 
off ender and consistent with the retributive quality of an expiatory pen
alty. 

The rationale behind the norm is more than well-founded, since the 
possible effect of the presence of an offender in that place or territory 
must be taken in to consideration. 

Finally, the condition established for a penal measure to be effec
tive, the consent of the ordinary ad quem, ceases when the imposed resi
dence is an interdiocesan house specifically set up for priests who are 
serving legitimately imposed penalties. The norm specifies that the house 
must be "established for penance or rehabilitation of clerics, including 
extra-diocesans. " 

349 



c. 1338 

1338 

Bk. VI. Pt. I. Offences and Punishments in General DI MATTIA 

§ 1.  Privationes et prohibitiones, quae in can. 1336 § 1 
nn. 2 et 3 recensentur, numquam afficiunt potesta
tes, officia, munera, iura, privilegia, facultates, gra
tias, titulos, insignia, quae non sint sub potestate 
Superioris poenam constituentis. 

§ 2.  Potestatis ordinis privatio dari nequit, sed tantum 
prohibitio earn vel aliquos eius actus exercendi; item 
dari nequit privatio graduum academicorum. § 3. De 
prohibitionibus, quae in can. 1336 § 1 ,  n. 3 indican
tur, norma servanda est, quae de censuris datur in 
can. 1335. 

§ 1. The deprivations and prohibitions enumerated in can. 1336 § 1 nn. 2 
and 3 never affect powers, offices, functions, rights, privileges, facul
ties, favours, titles or insignia, which are not within the control of the 
Superior who establishes the penalty. 

§ 2. There can be no deprivation of the power of order, but only a prohibi
tion against the exercise of it or of some of its acts; neither can there 
be a deprivation of academic degrees. 

§ 3. The norm laid down for censures in can. 1335 is to be observed in re
gard to the prohibitions mentioned in can. 1336 § 1 n. 3. 

SOURCES: § 1: c. 201 § 1 
§ 2: cc. 211 § 1, 2296 § 2 
§ 3: cc. 2261 § 2, 2275,2°, 2284 

CROSS REFERENCES: cc. 207 § 1, 1008, 1335, 1336 

C OMMENTARY 

Giuseppe Di Mattia, ofm. conv. 

At first glance this canon gives the following impression: from the 
technical and juridical point of view, § 1 seems unnecessary; the other two 
(§§ 2 and 3), however, highlight two fundamental issues: onetheological 
and the other an expression of the supreme purpose of canon law. 

1. The content of § 1 lies within the basic principles of the general 
theory of law, which categorically requires a jurisdictional relationship be
tween the author of an act (in this case penal) and the target of the act. 

From that point of view, a new detail is given here by the legislator, 
when he repeats each of the nine goods described in c. 1336 and estab
lishes that deprivation or prohibition of them will be effective only if the 
person and goods are "within the control of the Superior who establishes 
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the penalty;" otherwise the act, in addition to being null and void, is juridi
cally non-existent. 

As it stands, this provision of the Code requires no further consi
deration. It is evident from the meaning of the words when precisely used 
in the juridical area. That is why it has been respectfully suggested that it 
is unnecessary. 

2. In the current system (in comparison with the previous system as 
seen in c. 2298, 12° in relation to c. 2305 § 3 pertaining to the "degradation" 
of a priest, see III, 5° of the commentary on c. 1336), the norm in § 2 is par
ticularly important and carries incisive force because it emphasizes the 
theological principle inherent in the indelible character of the sacrament 
of order. That is why it is juridically correct to say that deprivation of the 
power of order is inconceivable and inadmissible, whereas prohibition, 
either total or partial, against exercising a sacerdotal ministry is per
fectly possible. The extension of the prohibition will be established by the 
specific penal provision. 

Within the syntactic structure of the same sentence, the legislator 
adds to the first prescription, which is clearly important, another signifi
cant and just prescription: a prohibition against deprivation of academic 
degrees. Undoubtedly the norm is more than reasonable; an academic ti
tle, legitimately acquired, belongs to a person and becomes a right that is a 
determining factor for that person from a social and cultural perspective, 
and of which he or she cannot be dispossessed. At most, under certain cir
cumstances, use of the title could be prohibited. 

All of which leads to two conclusive reflections on the subject at 
hand: the first is intrinsic to the norm; the second, seen from a technical 
point of view. 

With respect to the first, the prohibition against the power of order is 
founded on sacramental theological doctrine; therefore, the prohibition is 
founded on the fact that a penal act of that type would be completely null 
and void. As for the prohibition against deprivation of academic degrees, 
that belongs to positive law; thus a penal act would be null because it is 
prohibited. 

The second thought is prompted by the fact that both prohibitions 
are formulated as if equal to one another. This connection appears inade
quate if we think of the substantial difference in the foundations of the 
two: theological for order, and merely juridical and positive for academic 
degrees. This discrepancy was noted during the revision of c. 23 § 2 in the 
1973 Schema. The observation was not accepted, however, and was an
swered as follows: "Quae tamen suggestio fundamento carere videtur. " 1 It 

1. Comm. 9 (1977), p. 158. 
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is not easy to understand that judgment; it was, however, followed, and 
the positive norm was included as it appears. 

3. In § 3 the supreme aim of canon law is emphasized: the salus ani
marum ( cf. c. 1752). Motivated by this abiding purpose, the legislator op
portunely provides for suspending the prohibitions in c. 1336 § 1,3° when 
the salvation of the souls of the faithful is at risk. Thus the canon makes 
express reference to c. 1335, which includes the same provision for cen
sures. 

By general reference the paragraph includes the nine goods de
scribed in the referenced canon (c. 1336: see commentary). However, an 
examination of the text of c. 1336 in relation to c. 1335 leads us to deduce 
that the only prohibition that directly affects the salvation of souls is the 
first one: deprivation of power. In c. 1335 mention is expressly made of the 
power of order and the power of jurisdiction. It does not appear that any 
of the other prohibitions directly affect any important assumption in the 
salvation of souls. 

The legislator's pastoral solicitude includes the requirements of the 
spiritual and community life of the faithful, and those are not exclusively 
limited to the extreme situation of danger of death. The prohibition, ac
cording to c. 1335 and referenced in c. 1338, is also suspended if a latae 
sententiae censure has not been declared. In that case, and in applying the 
provision to expiatory penalties, a request for a sacrament or sacramental 
and/or an act of governance may always be granted provided that there is 
"any just reason." 

This paragraph includes only the prohibitions listed in c. 1336 § 1,3°. 
What if the offender is affected by deprivation under § 2 of c. 1336? Is the 
principle of suspension of the prohibition then applicable? At first sight 
the most logical answer appears to be no. But if the reason is based on the 
above-mentioned spirit of canon law, the answer should become positive, 
since it can adequately be placed within the juridical and pastoral struc
ture of the canonical system. It is obvious that the circumstances indi
cated in the norm should be verified. The legislator's silence (if it is indeed 
silence) is supplemented by c. 19 and in light of cc. 976 and 1352 § 1 ,  
under which all ecclesiastical laws are "frozen" when an act affects the 
salvation of the souls of the faithful. 
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1339 

Tit. IV. Ch. III. Penal Remedies and Penances c. 1339 

CAPUT III 
De remediis poenalibus et paenitentiis 

CHAPTER III 

Penal Remedies and Penances 

§ 1. Eurn, qui versatur in proxirna delinquendi occasione, 
vel in quern, ex investigatione peracta, gravis cadit 
suspicio delicti cornrnissi, Ordinarius per se vel per 
aliurn rnonere potest. 

§ 2. Eurn vero, ex cuius conversatione scandalurn vel gra
vis ordinis perturbatio oriatur, etiarn corripere 
potest, rnodo peculiaribus personae et facti condi
cionibus accornrnodato. 

§ 3. De rnonitione et correptione constare sernper debet 
saltern ex aliquo docurnento, quod in secreto curiae 
archivo servetur. 

§ 1. When someone is in a proximate occasion of committing an offence 
or when, after an investigation, there is a serious suspicion that an of
fence has been committed, the Ordinary either personally or through 
another can give that person a warning. 

§ 2. In the case of behaviour which gives rise to scandal or serious distur
bance of public order, the Ordinary can also reprove the person, in a 
way appropriate to the particular conditions of the person and of 
what has been done. 

§ 3. The fact that there has been a warning or a correction must always be 
proven, at least from some document to be kept in the secret archive 
of the curia. 

SOURCES: § 1: cc. 2306,1 °, 2307, 2309 §§ 1, 2 et 6 
§ 2: cc. 2306,2°, 2308, 2309 
§ 3: C. 2309 § 5 

CROSS REFERENCES: cc. 316 § 1, 697, 1312 § 3, 1328 § 2, 1341, 1342 
§ 1, 1347 § 1, 1348, 1394 § 1, 1395 § 1,  1396, 1371 
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C OMMENTARY 

Josemaria Sanchis 

SANCHIS 

1. Within the general framework of the penal system, penal remedies 
are preventive measures ; they are juridical and pastoral instruments 
whose principal purpose is to prevent offenses (cf. c. 1312 § 3). Primarily, 
they are used to avoid the commission of an offense. They may, however, 
also be used to avoid imposing a penalty when the same purpose may be 
achieved with a penal remedy. Thus ecclesiastical authorities have avail
able not only penalties (to punish offenses actually committed and proved 
through the penal process), but also penal remedies suitable for handling 
situations that might be called intermediate, since the offense has not ac
tually been committed ( cf. c. 1328 § 2), or the behavior does not in and of 
itself constitute an offense, or finally, because the presumed delinquent 
action is not sufficiently certain for the penalty to be applied (cf. c. 1348). 

These measures may be used during the period of time between no
tice of the possible commission of an offense and certainty that it was 
committed. Thus, penal remedies are not penalties or even punishment, 
properly speaking, for both necessarily presuppose a certain offense. 
Rather, they are acts by the ecclesiastical authorities related to behavior 
that to some degree, or at least apparently, has harmed or may harm the 
ecclesial juridical system. By their nature and function, penal remedies 
have a well-defined pastoral purpose, as c. 1341 also highlights when it re
fers to them among the means that may be used to obtain the purpose of a 
penalty and thus avoid the penal process. 

2. There are two types of penal remedies: warning and correction. 

a) Warning consists in ordering or inviting someone to amend their 
behavior. It may be directed specifically to a member of the faithful in any 
of the following circumstances: a) being in a proximate occasion of com
mitting an offense, or b) being gravely suspected of having committed an 
offense. The text adds that suspicion must be based on investigation prior 
to the penal process, that is, after receiving notice that an offense has pos
sibly been committed, and referred to in c. 1717. It cannot be said, how
ever, that prior investigation is a requirement in this case for a legitimate 
warning. 

In some cases warning is a prerequisite for the valid imposition of a 
penalty, meaning that it is a condition of punishability. To fulfill their me
dicinal purpose, censures cannot be validly imposed unless the offender 
was first admonished to cease in obstinacy (cf. c. 1347 § 1). Similarly, to 
apply certain graver expiatory penalties, prior warning is established as a 
requirement (cf. cc. 1394 § 1, 1395 § 1, and 1396). In other cases warning is 
a constitutive element (cf. c. 1371). 
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Warning prior to expulsion from an association of the faithful ( cf. 
c. 316 § 2) and expulsion of religious from their institute ( cf. c. 697) are ju
ridically similar figures with regard to their disciplinary function. 

b) A correction is a formal reprimand to someone who has done 
something wrong. Specifically, someone who by misconduct has caused 
scandal or a serious disturbance of public order may be corrected. There
fore, the penal remedy of correction is used in situations where the behav
ior of a member of the faithful, without being an offense because it is not 
so designated in a penal norm, nevertheless causes harm similar to an of
fense, although usually less serious. Therefore, in many cases, correction 
can be an appropriate response to the types of behavior covered in 
C. 1399. 

To be effective, a correction must be just and therefore proportion
ate to both the circumstances of the event (that determine the degree of 
seriousness) and the circumstances and condition of the person (age, 
health, office, etc.). 

3. According to the text of the canon, only an ordinary can be the au
thor of a penal remedy ( cf. c. 134 § 1 ), although in the case of a correction, 
it may done personally or through another. 

Penal remedies may be applied by decree (cf. c. 1342 § 1). For the 
various aspects and essential/incidental elements regarding their estab
lishment, notification and execution. The juridical regulations for these 
administrative acts must be followed. These juridical regulations are 
mainly found in cc. 35-38.� 

Penal remedies, because they affect the external forum, should be in 
writing ( cf. c. 37). This differentiates them from other types of verbal 
warnings, warnings or corrections that are not as formal, such as the fra
ternal correction mentioned in Mt 18:15 and other possible methods used 
in pastoral care (cf. cc. 1341 and 1348). In c. 1328 § 2 it seems, however, 
that it is also acceptable for penal remedies to be applied, at least in some 
cases, by a judge's decision or court order. In c. 1342 § 1 this possibility is 
left open. 

There should always be a written record of a penal remedy, or it 
should at least be documented, since upon occasion it will be necessary to 
prove that it occurred, when it happened or when notice was given. Be
cause of the nature of the content, it will be kept in the secret archive of 
the curia ( c. 489). 
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§ 1.  Paenitentia, quae imponi potest in foro externo, est 
aliquod religionis vel pietatis vel caritatis opus pera
gendum. 

§ 2.  Ob transgressionem occultam numquam publica im
ponatur paenitentia. 

§ 3. Paenitentias Ordinarius pro sua prudentia addere 
potest poenali remedio monitionis vel correptionis. 

§ 1. A penance, which can be imposed in the external forum, is the perfor
mance of some work of religion or piety or charity. 

§ 2. A public penance is never to be imposed for an occult transgression. 

§ 3. According to his prudent judgement, the Ordinary may add penances 
to the penal remedy of warning or correction. 

SOURCES: § 1: cc. 2312 § 1, 2313 § 1 
§ 2: C. 2312 § 2 
§ 3: C. 2313 § 2 

CROSS REFERENCES: cc. 1312 § 3, 1324, 1326, 1342 § 1, 1343, 1344, 2°, 
1357 § 2, 1358 § 2 

C OMMENTARY 

Josemaria Sanchis 

l. Canonical penance consists in having to perform some religious, 
pious or charitable work Canon 2313 § 1 of CJC/1917 listed some exam
ples of penances: saying certain prayers, making a pilgrimage, observing a 
special fast, giving alms for pious purposes, doing spiritual exercises. 

A penance is mostly used instead of a penalty or is added to a pen
alty (cf. c. 1312 § 3). 

A canonical penance, like a penalty, is always caused by the prior 
commission of an offense, or at least an unconsummated offense ( cf. 
C. 1328). 

2. A penance may be imposed as a substitute for a penalty a) under 
any of the attenuating circumstances listed in c. 1324; b) if the penalty 
mandated for an offense is optional and substitution by a penance is con
sidered appropriate (cf. c. 1343); and c) even if imposition of a penalty is 
preceptive or obligatory, when at the time of applying it, the off ender has 
already amended his or her life and the scandal has been repaired, or if the 
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off ender has already been sufficiently punished by civil authorities, or if it 
is foreseen that it will happen ( c. 1344,2°). A penance may be added to a 
penalty incurred latae sententiae if among the circumstances of the of
fense, there are any of the penalty-aggravating causes established in 
c. 1326 § 1 ( cf. c. 1326 § 2). It is also possible to impose a penance when a 
censure is remitted ( c. 1358 § 2). 

3. Under § 3, the ordinary may, according to his prudent judgment, 
add penances to a warning or correction in cases covered by norms, and 
only in those cases, if a penal remedy is applied to an offense that has cer
tainly been committed. 

4. Differing from sacramental penances, canonical penances, which 
presuppose an offense, because they are a juridical institution, are nor
mally imposed, although not exclusively, in the external forum by means 
of a decision or decree. Canon 1342 § 1 merely says that penances may in 
any case whatsoever be applied by decree. Evidently this does not exclude 
applying them by decision, as can be deduced from the various norms 
cited above that speak of canonical penance in relation to the discretional 
powers of a judge. A penance is applied by a judge or superior's decision 
or decree respectively, depending upon whether the offense was heard ju
dicially or administratively. 

Even though a penance may be imposed in the external forum, § 2 of 
c. 1340 provides that a penance for a transgression that is and remains hid
den cannot be imposed publicly. This provision is a concrete manifesta
tion of the right enjoyed by all persons to retain their reputation, even in 
the Church ( cf. c. 220); it acquires special relevance and application in 
penal matters. 

Canon 135 7 considers a special case of remission of the latae senten
tiae censure of excommunication or interdict in the internal sacramental 
forum. For the cases therein indicated, when a confessor, to whom the law 
grants the power to remit such penalties in those cases, absolves from a 
penalty, under c. 1358 § 2 he is obligated to impose an appropriate pen
ance. Consequently this would be a canonical penance imposed in the in
ternal forum without the requirements, characteristics and formalities 
required in the external forum. 
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TITULUS V 
De poenis applicandis 

TITLE V 

The Application of Penalties 

DE PAOLIS 

------- INTRODUCTION ------

Velasio De Paolis, cs. 

1. Preliminaries 

a) Application is the second stage in the course a penalty should fol
low. It is the moment between the constitutive moment reached by law or 
penal precept (cf. cc. 1314-1315, 1319) and the time the penalty ceases 
after compliance, dispensation or absolution (cf. cc. 1354-1361). This is 
the most sensitive moment, because it is when the member of the faithful 
is personally affected by the penalty. It is precisely the time when the su
perior or judge who is called upon to apply the penalty must maintain the 
difficult balance between the good of the member of the faithful and the 
good of the community, between achieving individual good and commu
nity good. 

b) Since a penalty may be either ferendae or latae sententiae ( cf. 
cc. 1314, 1318), application will consist either in the imposition of the pen
alty, if it is ferendae sententiae, or in declaration of the penalty, if latae 
sententiae. Therefore tit. V refers to either method of application. The last 
three canons of the title (cc. 1351-1353) go beyond simple application of 
penalties, because they presuppose that a penalty has already been ap
plied. Based on those considerations, the title "The Application of Penal
ties" does not appear to express the content adequately because the 
canons of the title transcend simple application. 1 

c) Considering that the Church is extremely hesitant to use penal in
struments to promote or restore its own discipline (cf. c. 1317) and 

1. Cf. V. DE PAOLIS, "IJapplicazione della pena canonica," in Monitor Ecclesiasticus 114 
(1989), pp. 69-94; idem, De sanctionibus in Ecclesia (Rome 1986); A. BORRAS, Les sanctions 
dans l'Eglise (Paris 1990); A. CALABRESE, Diritto penale canonico (Milan 1990); R. SEBOTI, 
Das Kirchliche Strafrecht (Frankfurt am Main 1992). 
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prefers other non-penal methods wherever possible, as stated in the Coun
cil of Trent and cited in c. 2214 of CJC/1917, the authority with jurisdiction 
to apply the penalty must first investigate and then identify (cf. cc. 1717-
1718) the foundation of the offense and all the conditions for establishing 
a penal procedure (cf. c. 1718 § 1).2 Then, most importantly, he must ask 
himself whether a penalty or other non-penal instruments should be used. 
The legislator has been asking this question since the beginning of tit. V, 
and in c. 1341 ,  gives the criteria for resolution. 

d) After this first problem has been positively resolved, a second 
question immediately arises. Which penal procedure should be used, the 
administrative or the judicial (cf. cc. 1720-1731)?3 The legislator answers 
the question in c .  1342, by presenting the precise criteria to determine 
when to proceed judicially and when the merely administrative penal pro
cedure may be used. 

e) When the legislator refers to the norms regulating the penal proce
dure both the administratively and judicially ( cc. 1717ff) ,  he establishes 
that the norms laid down in succession for applying penalties are valid in 
their principal lines both for superiors, in the case of an administrative 
procedure, and for judges, in the case of a penal procedure ( cf. c. 1342 § 3). 

2. The moment of application 

The norms that follow cover only the moment when the penalty is 
applied (they assume that the trial or hearing has already been held)-the 
moment when the decree in administrative penal procedures is issued or 
when the sentence in penal procedures is pronounced. 

The legislator gives several possibilities that the superior or judge 
may face at the moment of the decree or sentence. 

a) Since canonical penalties may be either facultative or preceptive 
(cf. c. 1315 § 3), and in turn determinate or indeterminate (cf. c. 1315 § 2), 
the legislator considers the various possibilities in separate canons ( cf. 
cc. 1343-1344, 1349). 

b) The second possibility refers to exempting or attenuating circum
stances (cf. cc. 1323-1324). The legislator regulates the matter in c. 1345. 

c) The third possibility is the accumulation of offenses (cf. c. 1346). 

2. Cf. J. SANCHIS, "L'indagine previa al processo penale,"  in J procedimenti speciali nel 
diritto canonico (Vatican City 1992), pp. 233-265. 

3. Cf. A. CALABRESE, "La procedura stragiudiziale penale," in Procedimenti speciali nel 
diritto canonico, cit. ,  pp. 267-281; V. DE PAOLIS, "II processo penale giudiziale," in J 
procedimenti speciali nel diritto canonico, cit., pp. 283-301.  
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d) The fourth refers to the application of medicinal penalties ( cf. 
c. 1347), which because of their purpose require a special procedure. 

3. Specific cases 

The legislator also considers other possibilities that merit particular 
attention: sanctioning a cleric ( cf. c. 1350) or a procedure that ends with
out a sanction ( cf. c .  1348). 

4. Itinerary of the penalty already applied 

After the penalty is applied, the legislator gives norms to establish 
the subsequent iter: first and foremost, the scope of the penalty's obliga
tion is determined (cf. c. 1351), and provision is made for possible suspen
sion of the penalty for reasons of scandal or to protect a good reputation 
( cf. c .  1352) and because an appeal or a recourse has been filed ( cf. 
C. 1353) . 

5. Some considerations 

Therefore the internal content of the title may have a rather strict 
logic. An overall judgment may be made only after reading and comment
ing on each and every canon. Nevertheless, some prior considerations 
may be useful, especially to help read them thoroughly and verify whether 
the solution the legislator has given such complex problems effectively 
reaches the objectives proposed. 

a) First the legislator wished to emphasize the sense of the penalty 
itself, especially at the moment of application. A penalty is considered to 
be the ultimate instrument of recourse. The Church has many other means 
available that appeal more strongly to an individual's desire for liberty and 
that are therefore oriented towards persuasion, exhortation, convincing, 
and conversion. The new penal law, as brought out during the preparatory 
phase, 4 has tried above all to stress the Church's benignity and mercy. In 
the motu proprio5 projected with the proposal, but then not carried out, 
to publish the new penal law independently, Pope Paul VI alludes to the 
confidence that ecclesiastical authority places in people's goodwill. Canon 
1341 is understood along these lines; it may be taken as the key in reading 
all penal law. The same is also true of cc. 1343-1346 and 1353, which give 

4. Cf. Comm. 2 (1970), pp. 101-102. 
5. Cf. Schema documenti quo disciplina sanctionum seu poenarum in Ecclesia latina 

denuo ordinatur (Vatican City 1973). 
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the judge or superior ample room for discretion in applying a penalty. But 
it is precisely this discretion which gives rise to some perplexity about the 
guarantee merited by subjects' rights and about the effectiveness of penal 
law. 6 It is feared that such broad discretion might lead to arbitrariness on 
the one hand or a relaxation of discipline on the other. Although they may 
appear to be somewhat exaggerated, these perplexities are not totally 
without foundation. Neither of the two dangers can be denied. Precisely 
because the legislation gives ample maneuvering room, the authority with 
jurisdiction may take advantage of it to act arbitrarily or carelessly and 
negligently. In any case, without denying the difficulties, it seems best in 
Church discipline to run these risks rather than to have excessive re
course to penal law or appeal to rigid penal legislation. But all of this does 
not allow a systematic contrast between penal and pastoral law. 

Even today it is not difficult to find those who contrast pastoral 
needs with law in the Church. The comparison is stronger when it con
cerns procedural norms, easily described as purely formal laws that suffo
cate life and serve as obstacles to charity and to justice itself. But that is 
not correct. All of the Church's activities are pastoral, they tend to build 
up the body of Christ, whether they result from an activity extendable to 
the function of sanctification or to teaching or governance. Juridical activ
ity, even strictly penal activity, cannot be omitted from the broader con
text of pastoral approach. Although the Church does not willingly resort 
to penalties, it recognizes that, in some cases, they may be necessary to 
provide a more adequate method for its discipline and therefore, more 
suitable to communion (cf. c. 1317) with respect to reciprocal rights 
within the community and more suitable to achieving its supreme pur
pose, the salus animarum (cf. c. 1752).7 

b) In drawing up the directive principles for revising the Code, the 
legislator has relied on a pastoral approach. In the Code's Praeface, it was 
requested that "to favor the pastoral care of souls, the new law must pro
vide not only for justice, but there must be a place for charity, temperance, 
humaneness, and moderation by which fairness shall be found not only in 
the application of the laws by pastors but also in the legislation itself. Con
sequently, each time that it is not necessary to strictly observe a law for 
the public good or general ecclesiastical discipline, the extremely rigid 
rules are to be set aside, exhortation and persuasion should be the first re
sort. "8 However, if in order to safeguard justice, the legislator thought it 
necessary to lay out precise norms, especially procedural norms, then 
they cannot be allowed to be violated or omitted lightly, otherwise justice 
will be compromised, and the good of the Church and of souls as well. 

6. Cf. F. NIGRO, in P.V. PINTO (Ed.), Commento al Codice di Diritto canonico (Rome 
1985), p. 786. 

7. Cf. V. DE PAOLIS, "La disciplina ecclesiale al servicio della comunione," in Monitor 
Ecclesiasticus 1 16 (1991), pp. 15-48. 

8. CIC, Preface. Cf. also Comm. l (1969), p. 79, no. 3. 
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Therefore the pastoral character of the law has nothing to do with a sub
jective judgment that someone might make on his own, independently of 
the canonical norm. To be objective, judgment must mature with respect 
to the norms and avoid any arbitrariness, regardless of how good the in
tentions may be. Justice is not served by the good intentions of just any 
person, but by everyone respecting the norm, following the general princi
ples and spirit of the canonical system. All this should be kept in mind 
with respect to the penal law system, particularly with respect to assess
ing the penalty and to the itinerary that must be followed. The pastoral ap
proach allows an ample margin of discretion to a judge and a superior in 
applying penalties and in choosing which road to follow. This discretion 
was presented as a characteristic that underlines the pastoral approach in 
penal law. But pastoral character does not signify arbitrariness. 

c) Another important problem that the legislator had to face was the 
channel that the penal process should follow. 9 In this case opinions con
trasted with one another. There were those who attempted to require 
strict choice : the judicial channel. It was thought that the judicial channel 
offered more guarantees to the faithful and to justice. Others expressed 
their preference for the administrative channel, which was more flexible 
and respectful of individual reputations, and from the procedural point of 
view, it was no less sure in ensuring that justice would be served. Others 
suggested intermediate options. The solution in c. 1342 §§  1-2 is the fruit 
of a long journey.10 As an orientation, c. 1342 § 1 seems to lean towards 
the judicial channel, although in reality the judicial channel is obligatory 
only for perpetual expiatory penalties or for cases in which the judicial 
channel is expressly stipulated in the law or precept establishing the pen
alty. The solution, fruit of a compromise, does not appear to have calmed 
spirits and is still debated today. 11 Some wanted to abolish the judicial 
channel, including cases where the Code provides that it is obligatory; oth
ers would like to introduce the judicial channel more rigorously. Evi
dently, this is another open issue that still needs long and careful 
reflection. 

d) In giving an overall view of penal law in its applicative moment, 
particularly with respect to the discretion granted judges and superiors, it 
has been written that, if such discretion is accepted, "one betrays the prin
ciple of legal certitude, the only means capable of adequately protecting 
the person and his rights. Certainly one can agree that the Church has 
different exigencies than does the civil society, and that recourse to 

9. Cf. V. DE PAOLIS, "Il processo penale giudiziale," in I procedimenti speciali nel diritto 
canonico, cit., pp. 300-302. 

10. Cf. Comm. 9 (1977), pp. 16lff. Cf. V. DE PAOLIS, "II processo penale nel nuovo codice," 
in Z. GROCHOLEWSKI-V. CARCEL ORTi (Eds.), Dilexit iustitiam (Vatican City 1984), pp. 475-
494. 

11. Cf. G. Dr MATTIA, "Diritto alla difesa e procedura penale amministrativa in diritto 
canonico," in Fidelium Jura 3 (1993), pp. 307-338. 
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penalties, as has already been demonstrated, should be considered an al
most exceptional event. However, if we wish to offer authentic guarantees 
to both the community and to the members of which it is composed, we 
cannot reduce the penal system to a merely optional matter. One will say 
in reply, as was so effectively expressed during the project to revise the 
Code, that this discretionary character will be exercised strictly within the 
parameters fixed by law. That is why it will never be turned into an arbi
trary choice. But no one realizes that it is that very plan, in its totality, 
which must be rejected. Unfortunately, by endowing him with such a wide 
power of discretion, the new law makes the judge into the dominus of the 
penal norms.12  Apparently this choice offers assistance to neither side: not 
to the faithful who, in view of this wide power of discretion, could posit 
the existence of a certain degree of imputability; nor to the ecclesiastical 
society at large, which could be deprived of an adequate degree of protec
tion in the case of a judge who is too lenient or, as we say these days, per
missive. In my opinion, one must know how to wed charity with justice. 
The opposite tack will inevitably lead to the collapse of ecclesiastical dis
cipline." 13 These observations deserve careful reflection. Doubts about 
whether the canonical penal system, which is founded on such broad dis
cretion, was able to safeguard ecclesiastical discipline had already raised 
a number of perplexities during the iter of revision. All in all, these doubts 
take on their true meaning if we consider that the canonical system is a 
continuous appeal to the consciences of superiors and subjects. For that 
reason, it seems that grave or extensive abuse need not be feared. 

e) Canon 1342 provides a solution for suspending penalties. Whereas 
the prior Code provided for the possibility of absolution in the sacramen
tal forum if there was danger of infamy or scandal ( cf. c. 2254 CJC/1917), 
the new legislation resolves the problem with automatic suspension of 
penalties. 

12. The question was debated in the drafting phase of the Schema; many consulting organs 
complained that an excessive power of discretion had been entrusted to the judge. The reply 
of the Commission can be consulted in Comm. 9 (1977), p. 162. 
13. Cf. F. NIGRO, in P.V. PINTO (Ed.), Commento al codice di diritto canonico, cit., p. 786. 
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Ordinarius proceduram iudicialem vel administrativam 
ad poenas irrogandas vel declarandas tune tantum pro
movendam curet, cum perspexerit neque fraterna cor
rectione neque correptione neque aliis pastoralis 
sollicitudinis viis satis posse scandalum reparari, iusti
tiam restitui, reum emendari. 

The Ordinary is to start a judicial or an administrative procedure for the 
imposition or the declaration of penalties only when he perceives that nei
ther by fraternal correction nor reproof, nor by any method of pastoral 
care, can the scandal be sufficiently repaired, justice restored and the of
f ender reformed. 

SOURCES: c. 2214 § 2; Pius PP. XII, Alloc., 5 dee. 1954 (AAS 47 [1955] 
68-70); Pius PP XII, Alloc., 5 feb. 1955 (AAS 47 [1955] 73) 

CROSS REFERENCES: 

C OMMENTARY 

Velasio De Paolis, cs. 

Canon 1341 is a key canon for interpreting penal law in general and 
the norms for applying penalties in particular. Canon 1718 remits to this 
canon to warn that the ordinary must decide whether or not it is proper to 
initiate the penal process after having included in the preliminary investi
gation enough elements to proceed and after having verified that the pro
cess is possible. 

The Christian community is born and develops in the power of the 
Holy Spirit, and since the Holy Spirit is liberty, the community is built on 
and grows in liberty. Although penalties are necessary as long as we are 
subject to sin, they are not an instrument to which the Church easily has 
recourse, especially in our times, when the Church feels called upon to 
revive her faith in the Holy Spirit. That is why the new Code of Canon Law 
has drastically reduced penalties and, more generally, the role of penal law 
in Church life.1 Canon 1317 establishes that penalties are instituted only to 
the extent that they are truly needed to provide better ecclesiastical 

1. Cf. V. DE PA OLIS, "II libro VI: Le sanzioni nella Chiesa," in La Scuola Cattolica 1 12 
(1984), pp. 356-381; idem, "Aspetti teologici e giuridici nel sistema penale canonico," in 
Teologia e Diritto canonico (Rome 1987), pp. 175-194; idem, "L'applicazione della pena 
canonica," in Monitor Ecclesiasticus 1 14 (1989), pp. 69-94. 
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discipline. Canon 1341 gives orientation to those responsible so that, even 
after offenses have been committed, penal procedures may be avoided if 
some other way may be found to maintain ecclesiastical discipline. 

That remission gives us the exact placement and precise meaning of 
C. 1341. 

It assumes that the ordinary has carried out the preliminary investi
gation spoken of in c. 1717 and has identified all the elements required for 
a penal procedure. In particular, he will have verified all the necessary and 
sufficient elements to determine that there is an imputable offense, taking 
into consideration other circumstances (cf. cc. 1321-1324). 

The elements on which the ordinary decides whether or not a penal 
procedure is possible are the following. Above all, there must be an of
fense, because the penal process is ordered for the purpose of imposing or 
declaring a penalty for an offense (cf. c. 1400 § 1,2°). The investigation it
self tends to demonstrate the elements in its triple objectives: facts, cir
cumstances, imputability. If there is no violation of a penal norm or if 
there are circumstances preventing verification of the offense or its pun
ishability, it is not possible to start the penal process because there is no 
object of the process, which is an offense and its punishment. If it is a 
penal procedure for declaring a penalty latae sententiae, the norm in 
c. 1324 § 3 will have to be followed, which provides that, if there is any cir
cumstance whatsoever that attenuates imputability, a penal latae senten
tiae is not applicable. 

Therefore, c. 1341 gives the criteria for initiating a penal procedure 
when all strictly juridical elements exist. This is an eminently pastoral as
pect. Even after demonstrating that all the elements required to start the 
penal process exist, it must not be concluded that the process must be ini
tiated. Canon 1341 gives some references that the ordinary must keep in 
mind. 

If we define more precisely how the canon should be interpreted, 
first it must be said that c. 1341 looks to the initiation of an administrative 
or judicial procedure. This assumes that an offense has been committed 
and that all the elements that might cause the procedure to be initiated are 
present. Canon 1718 § 1 puts it even more clearly by distinguishing be
tween the elements to take into account for initiating a penal procedure 
and the elements that determine the opportunity to do so. With reference 
to the opportunity, it cites c. 1341. 

The immediate and proximate purpose of a penal procedure is to im
pose or declare a penalty. However, its ultimate purpose is not to punish, 
but to obtain the purpose of the penalty. In the canonical system, in accor
dance with the few canons that treat the matter, the purpose of penalties 
is triple: to repair scandal, re-establish justice, correct the offender 
(cf. cc. 1341 , 1347 § 1). If one looks at these three purposes from the 
perspective of the distinction between medicinal and expiatory penalties 
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(cf. c. 1312 § 1) ,  the first two fall under the expiatory purpose, the third 
under the medicinal purpose. However, re-establishing justice also in
cludes repair and redress of the harm, which are not the objects of a penal 
procedure. In addition, the distinction between medicinal and expiatory 
penalties does not mean a separation of purpose to the point that expia
tory excludes medicinal and medicinal excludes expiatory. In reality, the 
meaning of these distinctions must be understood as within the juridical 
system itself, by virtue of descriptions and effects assigned by the legisla
tor. They are not philosophical or theological distinctions. 

Having said that, those purposes cannot be ignored. The Church can
not remain passive or indifferent to offenses committed within it. That 
would be to betray its very mission and, for pastors, it would be to ignore 
their responsibilities. Certainly, c. 1341 cannot signify indifference to an 
offense or passiveness in the task of re-establishing justice or helping the 
faithful to return to the road of conversion and salvation. The problem is 
to discern which road to follow to eliminate the consequences of delin
quent actions. The penal channel is one such road, but it is not the only 
one, nor even always the right one. Therefore, the perspective of c. 1341 is 
precisely to give us the choice of road. As a first measure, it prescribes a 
fraternal meeting and dialog (correctio fraterna) ,  then penal remedies 
(correptio), which may be described as "paths or methods of pastoral 
care." Their judicial relevance is, naturally, not excluded. These measures 
are seen as substitutes for the penal law. Consequently, the resources of 
pastoral care include all methods for obtaining the ends for which the 
penal channel was conceived and designed, but which remain outside the 
penal channel. If the purposes of a penalty may be achieved "sufficiently," 
it does not say better than or similarly to with a penal procedure,2 then 
the penalty may be, and in a certain sense, should be, waived. In any case, 
the trial falls within the jurisdiction of the same superior who initiated the 
action. 

In reality it is not always easy to determine that the purposes of a 
penalty are sufficiently achieved by means external to a penal procedure. 
We must say that the three ends should be achieved sufficiently regardless 
of the offense committed or the penalty provided, whether medicinal or 
expiatory. Beyond the properly penal purpose, justice should also be re
established and damage repaired, which are not properly penalties nor the 
objects of the penal channel. 

2. Cf. Comm. 9 (1977), p. 160. 
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§ 1. Quoties iustae obstent causae ne iudicialis proces
sus fiat, poena irrogari vel declarari potest per de
cretum extra iudicium; remedia poenalia autem et 
paenitentiae applicari possunt per decretum in quo
libet casu. 

§ 2. Per decretum irrogari vel declarari non possunt poe
nae perpetuae, neque poenae quas lex vel praecep
tum eas constituens vetet per decretum applicare. 

§ 3. Quae in lege vel praecepto dicuntur de iudice, quod 
attinet ad poenam irrogandam vel declarandam in iu
dicio, applicanda sunt ad Superiorem, qui per decre
tum extra iudicium poenam irroget vel declaret, nisi 
aliter constet neque agatur de praescriptis quae ad 
procedendi tantum rationem attineant. 

§ 1. Whenever there are just reasons against the use of a judicial proce
dure, a penalty can be imposed or declared by means of an extra
judicial decree; penal remedies and penances however may in any 
case whatever be applied by a decree. 

§ 2. Perpetual penalties cannot be imposed or declared by means of a de
cree; nor can penalties which the law or precept establishing them 
forbids to be applied by decree. 

§ 3. What the law or decree says of a judge in regard to the imposition or 
declaration of a penalty in a trial, is to be applied also to a Superior 
who imposes or declares a penalty by an extra-judicial decree, unless 
it is otherwise clear, or unless there is question of provisions which 
concern only procedural matters. 

SOURCES: § 2: c. 1933 §§ 2 et 4 
§ 3: Pius PP. XII, Alloc., 5 dee. 1954 (AAS 47 [1955] 66) 

CROSS REFERENCES: 

C OMME NTARY ------

Velasio De Paolis, cs. 

1. If the ordinary deems it opportune to initiate penal proceedings , 
the next step to be decided is which process to use, the administrative or 
the judicial? To resolve this question, the ordinary should reference 
c. 1342, which gives a general principle in § 1 and establishes specific cri
teria in § 2. 

The general principle in § 1 is the fruit of a long and laborious task. 
The initial intention was very clear: to favor the judicial process over 
the administrative. However, this intention was weakened with each 
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successive draft, until it was almost imperceptible in the actual formula
tion. The first draft spoke of the causae graves necessary before the judi
cial process could be abandoned in favor of the administrative process; in 
addition, "probationes de delicto evidentes" was required. The discussion 
that arose in the Coetus over this canon was started by people who were 
not satisfied with the formula; they preferred a wording that made it 
obligatory to apply penalties via the judicial process in all cases. But other 
consultors were opposed to that proposal. Although they understood the 
reasons for seeking an obligatory judicial process(that is, to ensure jus
tice in applying penalties), they appealed to the evidence of the facts, 
which requires a flexible and expeditious instrument, which is precisely 
what the administrative channel is. Then they referred to the draft of the 
canon claiming that it clearly indicated the legislator's preference for the 
judicial channel. Some even wanted to correct the canon, to eliminate any 
preference and make the administrative and judicial channels equal. That 
proposal, however, failed. The conclusion was that the wording should re
main unchanged. 1 

There was another discussion over the expression "et probationes de 
delicto evidentes sint." Among those that did not approve of the pref er
ence given to the judicial channel, someone proposed that the expression 
be eliminated. The reason adduced was that there were guarantees in the 
administrative norms no less sure than the guarantees for the judicial pro
cess. That proposal was accepted. 

It is clear that the drafts of the canon were changed, since, in the 
final text, instead of graves causae, there is only iustae causae, and the 
phrase "et probationes de delicto evidentes sint" disappeared completely.2 

2. An examination of the final draft of § 1 shows that the preference 
for the judicial channel continued. Paragraph 2 establishes that perpetual 
penalties cannot be incurred automatically or by decree (meaning, admin
istratively) referring to penalties that are perpetual by their nature and to 
penalties incurred de facto that are perpetual. Among penalties that are 
perpetual by nature is expulsion from the clerical state, which can be es
tablished only by universal law (cf. c. 1317) and which is perpetual by na
ture, although there is provision for the possibility of readmission by 
indult from the Holy See ( cf. c. 293). 

A second case that requires the judicial process occurs when a uni
versal or particular penal law or a penal precept prohibits proceeding with 
the administrative process. This possibility is dictated above all by the 
principle of prudence; the legislator does not want to close off the possi
bility of an obligatory resolution to certain situations by means of a 

1. Cf. Comm. 9 (1977), p. 161.  Cf. V. DE PA0LIS, "Il processo penale del nuovo codice," in 
Z. GR0CH0LEWSKI-V. CARCEL ORTf (Eds.), Dilexit iustitiam (Vatican City 1984), pp. 473-494. 

2. Cf. Comm. 9 (1977), p. 161.  

368 



DE PAOLIS Tit. V. The Application of Penalties c. 1342 

judicial penal process. Also, in this case the principle of subsidiarity 
should be applied. Situations within the Church, so varied and diversified, 
make it natural that there should be a different sensitivity in this matter. 
This sensitivity is keenly felt in the wording of the text. With § 2, the uni
versal legislator authorizes the particular legislator, within his proper ju
risdiction, to make the judicial process for imposing penalties process 
obligatory. 

It may be asked whether a particular legislator, within his own juris
diction, may make the penal process obligatory with respect to the penal 
laws of the universal Church. In c. 1315 § 3, we find a reason to lean to
wards an affirmative response, since it permits the particular legislator to 
protect universal laws that are not penal with penal sanctions or even to 
add other penalties to those established by the universal legislator. But the 
response should be negative. Remission to c. 1315  is not pertinent, and 
c. 1342 § 2 provides for the possibility of making the judicial penal process 
obligatory only at the constitutive moment of the law or penal precept. 

After those considerations, we must conclude that the penal process 
is still the process preferred by the canonical legislator.3 

3. Canon 1342 § § 1-2 is limited to determining which channel should 
be followed. It is a norm of substance. For penal process norms, we are re
ferred to book VII, specifically to cc. 1717-1731.  But knowing that there 
are two possible processes, before formulating the subsequent norms, the 
legislator cannot ignore the fact that the norms are theoretically equally 
valid in the administrative penal process and in the judicial penal process. 
In the first case, the superior acts hierarchically; it is he who concludes 
the process with a decree ( cf. c. 1720). In the second, the judge acts in 
court ( cf. cc. 172 1ff), and there should be three judges if the case concerns 
penal causes that might involve expulsion from the clerical state or if ex
communication might be imposed or declared (cf. c. 1425 § 1,2°). The prin
ciple established in c. 1342 § 3 is that, when imposing or declaring a 
penalty, the same norms prescribed for the judge apply to the superior. 
However, two exceptions are immediately added to that principle: if is a 
question of procedural norms or if there is a different provision. With re
gard to procedural norms, the Code provides for different norms depend
ing upon whether the procedure is administrative ( cf. c. 1270) or judicial 
(cf. C. 1721ff). 

4.  We can ask which superior may impose or declare a penalty in the 
administrative channel. The question was asked in the text-revision phase 
but received an evasive response, with remission to the principles of 
administrative acts.4 "It does not seem to me," writes Nigro,5 "that who-

3. Cf. V. DE PAOLIS, "II processo penale . . .  ," cit., pp. 486ff. 
4. Cf. Comm. 9 (1977), p. 162. 
5. Cf. F. NIGRO, commentary on c. 1343, in P.V. PINTO (Ed.), Commento al Codice di 

Diritto canonico (Rome 1985). 
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ever is able to issue a precept by virtue of the ordinary executive power 
which he enjoys, is automatically able to issue penal precepts, even if it 
be, moreover, the superior dealt with in § 3 of this canon. As I have stated 
elsewhere, I opt for a restricted interpretation, which excludes general 
and episcopal vicars lacking a special mandate from the bishop." This is 
the interpretation used in current practice. The Vicar General needs a 
mandate from the bishop to initiate an administrative proceeding. We 
should note, however, that major superiors in clerical institutes of pontifi
cal right enjoy power of jurisdiction in the external forum ( cf. c. 596 § 2) 
and are therefore ordinaries (cf. c. 134 § 1). Therefore they too may ini
tiate a procedure of this type, depending on the specific details in the law 
itself. Chiappetta notes that the norm in § 3 "does not admit of reciprocity, 
because what is precribed in the law or precept, in relation to the ordi
nary, regarding the imposition or declaration of the penalty by administra
tive decree, is not applied to the judge who inflicts or declares the penalty 
through a judicial sentence. "6 

6. L. CHIAPPETTA, commentary on c. 1343, in Il codice di Diritto canonico, vol. II (Rome 
1988). 
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Tit. V. The Application of Penalties c. 1343 

Si lex vel praeceptum iudici det potestatem applicandi 
vel non applicandi poenam, iudex potest etiam, pro sua 
conscientia et prudentia, poenam temperare vel in eius 
locum paenitentiam imponere. 

If a law or precept gives the judge the power to apply or not to apply a 
penalty, the judge may also, according to his own conscience and pru
dence, modify the penalty or in its place impose a penance. 

SOURCES: c. 2223 § 2; PIUS PP. XII, Alloc., 5 dee. 1954 (AAS 47 [1955] 
66) 

CROSS REFERENCES: 

C OMME NTARY ------

Velasio De Paolis, cs. 

The laws of the Church are not always connected with penal sanc
tions, and neither are the precepts ( cf. c. 49) of the superiors. The reason 
is that every norm is already endowed with a sanction that transcends 
penal law, the sanction of conscience. The Church's laws demand obedi
ence by their very nature, as Pope John Paul II noted in the Constitution 
Sacrae Disciplinae leges, with which the current Code was promulgated. 
In addition, before having recourse to the penal area, the Church's inter
vention has many other areas where it can operate, in the internal forum 
(including the sacramental, cf. c. 130) and the non-penal external forum. 
Therefore, the fact that most ecclesiastical laws carry no penal sanction 
does not mean that they do not obligate the conscience or that ecclesiasti
cal discipline is not sufficiently ensured. Furthermore, the effectiveness of 
ecclesiastical laws is derived above all from their appeal to the conscience 
of the faithful. 

Even when there is a penal sanction, it is not always provided as pre
ceptive. Canon 1315 § 3 says that a penalty may be facultative. There are 
many penal laws in the Code that provide only a facultative penalty. Of
fenses that carry a latae sententiae penalty usually also provide for a fac
ultative penalty (cf. cc. 1364, 1367, 1370, etc.). But it is not unusual to 
provide for only one penalty, and for that penalty to be facultative ( cf. 
cc. 1390 §§  2-3;  1391, etc.). 

Canon 1343 goes further in explaining the judge's or superior's dis
cretion in applying facultative penalties. Not only may they proceed to 
apply the sanction provided or not, but they may apply a milder penalty or 
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even impose only a penance ( cf. c. 1340). But they may not proceed arbi
trarily; the Code appeals to their conscience and prudence. Their con
science will prevent them from operating if it is not according to good and 
justice; prudence requires them to seek the best solution for the common 
good of the Church according to the spirit and principles of the canonical 
system, especially with respect to penal law. 
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Tit. V. The Application of Penalties c. 1344 

Etiamsi lex utatur verbis praeceptivis, iudex pro sua 
conscientia et prudentia potest: 
1 ° poenae irrogationem in tempus magis opportunum 

differre, si ex praepropera rei punitione maiora mala 
eventura praevideantur; 

2° a poena irroganda abstinere vel poenam mitiorem ir
rogare aut paenitentiam adhibere, si reus emendatus 
sit et scandalum reparaverit, aut si ipse satis a civili 
auctoritate punitus sit vel punitum iri praevideatur; 

3° si reus primum post vitam laudabiliter peractam de
liquerit neque necessitas urgeat reparandi scanda
lum, obligationem servandi poenam expiatoriam 
suspendere, ita tamen ut, si reus intra tempus ab 
ipso iudice determinatum rursus deliquerit, poenam 
utrique delicto debitam luat, nisi interim tempus de
currerit ad actionis poenalis pro priore delicto 
praescriptionem. 

Even though the law may use obligatory words, the judge may, according 
to his own conscience and prudence: 
1 ° defer the imposition of the penalty to a more opportune time, if it is 

foreseen that greater evils may arise from a too hasty punishment of 
the off ender; 

2° abstain from imposing the penalty or substitute a milder penalty or a 
penance, if the off ender has repented and repaired the scandal, or if 
the off ender has been or foreseeably will be sufficiently punished by 
the civil authority; 

3° may suspend the obligation of observing an expiatory penalty, if the 
person is a first-off ender after a hitherto blameless life, and there is 
no urgent need to repair scandal; this is, however, to be done in such 
a way that if the person again commits an offence within a time laid 
down by the judge, then that person must pay the penalty for both of
fences, unless in the meanwhile the time for prescription of penal ac
tion in respect of the former offence has expired. 

SOURCES: cc. 2223 § 3,1 ° et 2° , 2288; Pius PP. XII, Alloc., 5 dee. 1954 
(AAS 47 [1955] 66); Pius PP. XII, Alloc., 5 feb. 1955 (AAS 47 
[1955] 75) 

CROSS REFERENCES: 
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Canon 1344 examines the case of a preceptive penalty, which may be 
determinate or indeterminate. Canon 1315 § 2 explicitly states that the law 
may provide a determinate penalty or may leave the penalty to be deter
mined by the prudent deliberation of the judge or superior; that is, at the 
same time that the legislator places his confidence in the discretion of the 
judge or superior, he reminds them that their decision should be the fruit 
of reflection and deliberation. The judgment should be prudent, the conse
quence of prudent assessment and evaluation. 

If the canonical system provides a preceptive penalty, even if it is in
determinate, the judge must impose it. These are the cases in which the 
principle of "nulla poena sine lege poenali praevia" is applied most rigor
ously. In this case, the legislator has not only provided a possible sanction 
(facultative penalty), although without indicating which one (indetermi
nate penalty), but has also established the necessity of the sanction, al
though he has not always indicated a specific sanction. These are offenses 
that are considered particularly grave, for which the legislator wishes to 
increase the dissuasive force of deterrence as a preventive. Nevertheless, 
these are general assumptions; the judge must verify their validity case by 
case, using general principles and specific canonical norms. Canon 1344 
intends to offer criteria in the form of various hypotheses within which a 
superior must work. Assessment of the hypotheses is left to the con
science and prudence of the judge himself (for an assessment of these 
terms, see commentary on c. 1343). 

a) Danger of greater evils 

First of all, a judge may defer the penalty until a more opportune time 
"if it is foreseen that greater evils may arise from a too hasty punishment 
of the offender" (n. 1 °). This is not a waiver of the sanction nor a suspen
sion of the penalty, which has not yet been applied, nor a mitigation or the 
substitution of a milder penalty, but a postponement until a more oppor
tune time. The reason is a fear of greater evils, for the individual and, more 
probably, for the community. The individual or the community emotionally 
tied to the person to be punished may be in a state of great tension. In such 
a situation, a sanction might do harm and so be inopportune and precipi
tate. But it cannot be a matter of simple tolerance nor of showing indiffer
ence. The answer is to try to clarify the situation and calm people down. 

b) Circumstances that must be examined with equity 

There are some circumstances that lead the judge to re-examine the 
justice or equity of the penalty provided. The circumstances are indicated 
in no. 2° : "if the offender has repented and repaired the scandal, or has 
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been or foreseeably will be sufficiently punished by the civil authority." 
These are attenuating circumstances that are not provided among the 
many listed in c. 1324. Properly speaking, they cannot even be defined as 
such, because they ref er to the imputability of the off ender, whereas the 
circumstances stated in this canon do not look to the imputability of the 
offender, but are circumstances that are external thereto. In any case, they 
merit consideration in other aspects, particularly equity in general, be
cause the purpose of the penalty is partially lost once the offending mem
ber of the faithful has repented and repaired the scandal, or because he 
has been sufficiently punished or certainly will be by the civil authority. 

In those circumstances, a superior may abstain from imposing the 
penalty or may impose a milder penalty or only a penance. The choice will 
be made with reference to the indicated circumstances. 

If the offender has already repented and has repaired the scandal, we 
have the case indicated in c. 1341. It will not be necessary to initiate penal 
proceedings. If the circumstances arise after the proceedings have begun, 
the fundamental principle of c. 1341 shall be applied; there is no reason to 
apply the penalty. 

The legislator does not impose an obligation upon the judge to ab
stain from the penalty; he merely offers the possibility. 

The other reason a judge might abstain from, mitigate or substitute a 
penalty is when the off ender has already been punished, or it is foreseen 
that he will be by the civil authority. Some actions are designated as of
fenses by both canon law and civil law. The reasons, however, are diverse, 
which is also generally true of the criteria for the sanction and the sanc
tion itself. Penalties in civil society are included in the area of temporal 
matters Gail, fines, etc.), whereas ecclesiastical penalties are of a spiritual 
order (medicinal penalties and expiatory penalties). For example, homi
cide is punished in both legal systems, but canon law provides spiritual 
penalties (the only kind available to the Church), both medicinal and expi
atory ( cf. c. 1397 in relation to c. 1370). In this case, a civil sanction, 
already served or foreseeably so, does not excuse a judge from ecclesiasti
cal penalties. We are on a different plane, and ecclesiastical penalties have 
a different basis and nature. The case in this canon may appear somewhat 
strange, but it cannot be excluded that in some cases, there might be a 
convergence in punishment for a single offense. It could be unfair that a 
single offense might be punished in both systems, and thus twice. In any 
case, civil punishment may be a sufficient reason to abstain from applying 
a penalty, or mitigating it, or substituting a penance. 

c) Conditional suspension of the penalty 

The case of a possible conditional suspension of a penalty is de
scribed in no. 3°. Conditional suspension of a penalty assumes that the 
proceedings closed with a judgment of guilty, and the penalty was im
posed. The execution of the penalty is suspended, in consideration of the 
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fact that this is a first offense and the offender had until then led an exem
plary life. If suspending the penalty is an act of clemency and equity, it is 
also a warning not to offend again, otherwise the offender will have to ex
piate both the prior penalty and the penalty owed for the new offense. It 
must be emphasized that conditional suspension of a penalty is provided 
only for expiatory penalties. For medicinal penalties, it would make no 
sense, for they are remitted when the offender ceases in obstinacy ( cf. 
C. 1358). 

However, the time elapsed between the penalty for the first offense 
and the time of the second offense should not be so long that the prescrip
tion of penal action for the prior offense should come into play, according 
to the norm in cc. 1362-1363. In effect, when the indicated time has 
elapsed, the case against a person disposed to offend loses its validity. Cir
cumstances do not allow the offender to be considered to be a recidivist 
( cf. C. 1326 § 1, 1 °). 

A penalty may be suspended in the case of Jerendae sententiae pen
alties as well as latae sententiae penalties. Provided that there is a pro
ceeding for declaring the penalty, the superior or judge at the time of 
declaring it may suspend a latae sententiae conditionally, just as if it were 
aferendae sententiae penalty.1 

1. Cf. L. CHIAPPETTA, commentary on c. 1344, in Il Cadice di Diritto canonico, vol. II 
(Rome 1988). 
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1345 

Tit. V. The Application of Penalties c. 1345 

Quoties delinquens vel usum rationis imperfectum tan
tum habuerit, vel delictum ex metu vel necessitate vel 
passionis aestu vel in ebrietate aliave simili mentis per
turbatione patraverit, iudex potest etiam a qualibet pu
nitione irroganda abstinere,  si censeat aliter posse 
melius consuli eius emendationi. 

Whenever the off ender had only an imperfect use of reason or committed 
the offence out of fear or necessity or in the heat of passion or with a mind 
disturbed by drunkenness or a similar cause, the judge can refrain from in
flicting any punishment if he considers that the person's reform may be 
better accomplished in some other way. 

SOURCES: cc. 2218 § 1, 2223 § 3,3 ° ; Pius PP. XII, Alloc., 5 dee. 1954 
(AAS 47 [1955] 66); Pius PP. XII, Alloc., 26 maii 1957 (AAS 49 
[1957] 405) 

CROSS REFERENCES: 

C OMME NTARY ------

Velasio De Paolis, cs. 

The circumstances c. 1345 speaks of require ref ere nee to other can
ons that treat exempting, attenuating or aggravating circumstances; they 
are cc. 1323-1326 (see respective commentaries). 

Canon 1323 lists the circumstances that exempt from penalty. 
Strictly speaking, some of them exempt from the offense rather than from 
the penalty, 1 but c. 1324 lists the penalties that attenuate imputability. In 
that case, the penalty should be mitigated or substituted by a penance. 
Some circumstances, such as fear and necessity, are considered exempt
ing causes (cf. 1323,4°) and also attenuating causes (cf. c. 1324 § 1,5°). Fi
nally, other circumstances ( drunkenness, the heat of passion, and mental 
disturbances) are taken into consideration as causes that attenuate imput
ability (cf. c. 1324) and in other respects (cf. c. 1325). On the contrary, in 
c. 1324 the imperfect use of reason is considered only as a cause that at
tenuates imputability. 

These references are necessary to interpret c. 1345. In the founda
tion of the norm, there is the need for an offense to have been committed, 
and, therefore, there is grave imputability for the subject, ex dolo or ex 

1. Cf. V. DE PAOLIS, "Le sanzioni nella Chiesa," in fl diritto nel misterio delta Chiesa, 
vol. III, 2nd ed. (Rome 1992), pp. 468ff. 
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culpa ( cf. c. 1321 § § 1-2). If there were no grave imputability, there would 
not be an offense. The provision in c. 1321 § 2 must also be kept in mind; it 
states that only offenses ex dolo are punishable, unless the law or precept 
also establishes a sanction for offenses ex culpa. Therefore fear, necessity, 
heat of passion or other disturbances of the mind are attenuating causes 
only to the degree that they are not already causes that exempt the offense 
(because there is no grave imputability), or punishability itself (cf. 
c. 1323). In that case, there is no way to inflict punishment, for the norm 
states that there is no subject for sanction. Therefore, the sanction cannot 
be subrogated by a penance. It appears that the assumption in c. 1345 is 
not applicable to drunkenness or other disturbances of the mind willfully 
sought so as to commit the offense or find an excuse to commit it, nor is it 
applicable to deliberately aroused or fostered passion ( cf. c. 1325). 

Canon 1345 should be interpreted in the light of c. 1324 only for 
causes that attenuate the penalty. With c. 1345, not only is the penalty mit
igated or substituted for by a penance, but judges and superiors are autho
rized to refrain from punishment. One more condition is required for this: 
it is not sufficient that there be an attenuating cause; it is also required 
that the absence of any type of punishment be a more appropriate means 
to reform the off ender. 

This norm continues in the lines of the canonical legislator's benig
nity. But the question may be raised as to whether it is right to give such 
power to superiors in addition to judges. "The judge has been turned into 
the dominus of the law, for he has been entrusted with the decision to 
apply the penalty or not, on the condition that he be persuaded that he can 
better provide for the amendment of the plaintiff by other means. "2 During 
the revision phase of the Schema, the suggestion was made not to give this 
power to judges but to superiors, who can remit the penalty and at the 
same time have other means available to provide adequately for any ab
normal situation of the subject. 3 

2. F. NIGRO, commentary on c. 1345, in P.V. PINTO (Ed.), Commento al Cadice di Diritto 
canonico (Rome 1985). 

3. Cf. Comm. 9 (1977), p. 163. 
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1346 

Tit. V. The Application of Penalties c. 1346 

Quoties reus plura delicta patraverit, si nimius videatur 
poenarum ferendae sententiae cumulus, prudenti iudicis 
arbitrio relinquitur poenas intra aequos terminos mode
rari. 

Whenever the offender has committed a number of offences and the sum 
of penalties which should be imposed seems excessive, it is left to the pru
dent decision of the judge to moderate the penalties in an equitable fash
ion. 

SOURCES: c. 2224 § 2; PIUS PP. XII, Alloc., 5 dee. 1954 (AAS 47 [1955] 
66) 

CROSS REFERENCES: 

COMMENTARY ------

Velasio De Paolis, cs. 

It may happen that a superior should punish a member of the faithful 
who has committed more than one offense because he has committed var
ious delinquent acts, physically and numerically distinct, repeating the 
same delinquent act several times or committing various specifically di
verse delinquent acts ( actual concurrence). Or, he may have committed a 
single delinquent act which violates several penal laws (ideal concur
rence). 

In canon law as in Roman law, there is the principle that each of
fense has its own malice and therefore should have its own sanction.1 

Since application of a penalty may mean both imposition of a penalty 
f erendae sententiae and declaring the penalty latae sententiae, multiplica
tion of penalties may consist either in imposing various penalties or de
claring various penalties that have already been incurred. 

The purely mechanical calculation of the number of offenses and 
penalties (that is, one penalty for each offense committed)would entail 
the rigid application of the juridical norms without taking into account the 
actual situation of a person. The calculation can easily be inequitable. This 
is especially true for penalties in the Church, particularly with censures. 
Although juridically it is possible to understand the meaning of several 

1. Cf. G. MICHIELS, De delictis et poenis, II. De poenis in genere (Paris 1961), pp. 194ff. 
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excommunications applied to the same person, in reality, aside from the 
number of excommunications he might be affected by, the excommuni
cated subject suffers no more effects than if he had been excommunicated 
only once . Canon 1346 gives the authority with jurisdiction the discretion 
to resolve these cases. 

In both practice and doctrine, diverse tendencies are expressed in 
the statement of different principles, such as: 1) the principle of material 
accumulation of the penalty, formulated as "tot poenae quot delicta, " by 
which as many penalties are imposed as there are offenses; 2) the princi
ple of absorption , formulated as "poena maior absorb et minorem , "  by 
which only the heaviest penalty is imposed from among those provided 
for the various offenses; 3) the principle of juridical accumulation , in 
which the heaviest penalty is applied, and to it are added other lesser pen
alties, as if the other offenses were aggravating circumstances; or, the sum 
of the penalties that should be imposed for each one of the offenses is mit
igated so that a non-arithmetical juridical proportion is maintained be
tween offenses and penalties, keeping in mind the number and gravity of 
offenses and the offender's imputability. 

The immediate source of c. 1346 is c. 2224 of CJC/1917, which stated 
the principle of the material accumulation of penalties: "Ordinarie tot poe
nae quot delicta." This principle was valid for both actual and ideal con
currence. Immediately thereafter, however, the old canon gave corrective 
norms for cases where material accumulation was excessive. The judge 
could then apply the heaviest penalty and add to it a penance or penal 
remedy, or make an equitable reduction in the sum of the penalties based 
on the number and gravity of the offenses. The legislator was giving the 
subsidiary criterion of juridical accumulation and excluding the principle 
of simple absorption of the lesser penalty into the greater. The principle of 
absorption was, however, applied to cases where a penalty was provided 
for both an attempted and a consummated offense; in such a case, only 
the penalty for the consummated offense could be applied. 

Following the criterion of mitigation in penal law, the present Code 
no longer explicitly states the principle of material accumulation. How
ever, that principle is in some manner implicit, since the legislator allows 
the judge or superior to have recourse to juridical accumulation only 
when material accumulation appears excessive. But the fact that the prin
ciple of material accumulation is not explicitly stated indicates a tendency 
towards mitigation . 

The canon grants judges the power to apply penalties within the lim
its of equity, if a purely literal application would lead to an excessive ac
cumulation of penalties. It adopts the principle of juridical accumulation, 
although in only one of its two possible formulations. However, in the ge
neric wording of the canon, although the principle of material accumula
tion is not mentioned, it also does not appear to be excluded. 
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Finally, the canon is limited solely to ferendae sententiae penalties. 
Latae sententiae penalties are automatically incurred without the inter
vention of a superior or a judge. Nothing other than the principle of mate
rial accumulation may be applied. It may be debatable whether this means 
that the norm intends to exclude the possibility of declaring as many pen
alties as there are offenses. The question was discussed in the revision of 
the Schema, and the text was written in such a way as to exclude that pos
sibility. 
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§ 1.  Censura irrogari valide nequit, nisi antea reus sernel 
saltern rnonitus sit ut a conturnacia recedat, dato 
congruo ad resipiscentiarn ternpore. 

§ 2. A conturnacia recessisse dicendus est reus, quern de
licti vere paenituerit, quique praetera congruarn 
darnnorurn et scandali reparationern dederit vel sal
tern serio prorniserit. 

§ 1. A censure cannot validly be imposed unless the offender has before
hand received at least one warning to purge the contempt, and has 
been allowed suitable time to do so. 

§ 2. The off ender is said to have purged the contempt if he or she has 
truly repented of the offence and has made, or at least seriously 
promised to make, appropriate reparation for the damage and scan
dal. 

SOURCES: § 1: c. 2233 § 3; CodCom Resp. XV, 14 iul. 1922 (AAS 14 
[1922] 530) 
§ 2: c. 2242 § 3; Pms PP. XII, Alloc., 5 feb. 1955 (AAS 47 
[1955] 73, 82); PAULUS PP. VI, Alloc., 4 oct. 1969 (AAS 61 
[1969] 711) 

CROSS REFERENCES: 

C OMMENTARY 

Velasio De Paolis, cs. 

1. In canonical tradition, the distinction between medicinal and expi
atory penalties is important. The legislator wanted to keep this distinction 
in CIC (cf. c. 1312 § 1) and regulated it in the same way as in the prior 
Code, although there were some who proposed abolishing the distinction. 
But it is the hinge on which all of canonical penal law turns. 1 One of the 
novelties that stands out is the change of the word vindicativa in CIC/ 
1917 for expiatoria in the current Code, to underline the quality of expia
tion more than vengeance. 2 

The nature of medicinal penalties, which immediately and directly 
intend to reform the off ender, requires that they be imposed only upon 
someone who is in contempt, that is, someone who has committed an 

1. Cf. Comm. 8 (1976), p. 169. 
2. Cf. Comm. 2 (1970), p. 101. 
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offense and persists in it. In that case the off ender needs the medicine of 
the penalty, which the Church gives him to lead him back to the right path. 
The medicinal nature of the penalty requires that it not be imposed until 
malice or contempt has been demonstrated. The instrument to demon
strate it is the canonical warning, required for the valid imposition of a 
penalty. 

This does not mean that, in some cases, a canonical warning is not 
also required to impose certain expiatory penalties (cf. c. 1395 § 1). How
ever, what is an exceptional case in imposing expiatory penalties is the 
necessary rule for imposition of medicinal penalties or censures. An ad
monishment, a summons made to the off ender by the judge or superior, 
and a reproach for the offense committed, with the warning that the of
f ender will incur a censure unless a correction is made, is a necessary ele
ment of a medicinal penalty. 3 

The source of § 1 is c. 2233 § 2 of CJC/1917. There is, however, an ex
press warning that admonishment is required for valid imposition of a 
penalty. This was admitted by doctrine in relation to the prior Code, but it 
was not explicitly stated in the norm. 4 Also, current discipline indicates 
that an admonishment is required for validity. However, that does not ex
clude the possibility of proceeding with more admonishments. It also im
poses the requirement of giving the off ender a reasonable period of time 
to correct himself, whereas in prior discipline this matter was left to the 
judgment of the judge or superior. 

Prior admonishment is not necessary for violations of a penal pre
cept that provides for a penalty f erendae sententiae; this was stated by the 
Pontifical Commission for interpreting CJC/1917.5 In that case the admon
ishment is present in the precept itself. In such a case, if the offender 
ceases in contempt before appearing at trial, he may not be punished.6 

Admonishment is not required to declare a latae sententiae penalty 
that has already been incurred. In a prior Schema, it was written that an 
admonishment was required to declare the penalty. In the final text, that 
requirement disappeared. 7 

The old c. 2242 required contempt to be able to punish with any cen
sure, both latae and ferendae sententiae. In c. 2242 § 2, the text distin
guished between one type of contempt for latae sententiae penalties and 
another for f erendae sententiae penalties. In the first case, a person was 
in contempt who, with knowledge of the penal norm, voluntarily violated 

3. Cf. E.F. REGATILLO, Institutiones iuris canonici, II, 6th ed. updated, (Santander 1961), 
p. 518. 

4. Ibid. 
5. Cf. AAS 14 (1922), p. 530. 
6. Cf. A. VERMEERSCH-J. CREUSEN, Epitome iuris canonici, III, 6th ed. (Rome 1946), 

no. 427, 2°. 
7. Cf. Comm. 9 (1977), p. 164. 
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it. But in the second case a person was in contempt who, in spite of having 
been admonished, persisted in the offense, or, after committing it, refused 
to repent and to make due reparation for the damage and scandal. 

2. Paragraph 2 also establishes when we can speak of having purged 
contempt; the source is the old c. 2242 § 3. It is required that the off ender 
have truly repented of the offense committed. This underlines the inner di
mension. However, repentance also requires that the off ender eliminate 
the consequences of his act. In particular, he should adequately repair the 
damage and scandal. Repentance cannot merely be a simple internal act of 
will; it also carries with it the commitment to re-establish the order that 
has been harmed. Sincerity of repentance is verified precisely by that 
commitment. 8 Theoretically, effective reparation is required to be able to 
speak of cessation of contempt. Sometimes, however, a serious promise to 
make reparation is sufficient. Judgment on the cessation of contempt, if it 
involves application of a penalty, is a task for the superior who possesses 
the jurisdiction to impose the penalty. 

8. Cf. Comm. 9 (1977), p. 171. 
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1348 

Tit. V. The Application of Penalties c. 1348 

Cum reus ab accusatione absolvitur vel nulla poena ei ir
rogatur, Ordinarius potest opportunis monitis aliisque 
pastoralis sollicitudinis viis, vel etiam, si res ferat, poe
nalibus remediis eius utilitati et publico bono consulere. 

When the person has been found not guilty of an accusation, or where no 
penalty has been imposed, the Ordinary may provide for the person's wel
fare or for the public good by opportune warnings or other means of pas
toral care, and even, if the case calls for it, by the use of penal remedies. 

SOURCES: cc. 2223 § 3,3°, 2229 § 4 

CROSS REFERENCES: 

C OMME NTARY ------

Velasio De Paolis, cs. 

1. With regard to this canon, Nigro says: "A provision of our penal 
system is that the one who executes the sentence is not the judge, but the 
ordinary; however, once the judicial iter has concluded with the censure 
or the absolution of the accused, the task of the judge is over, and the com
petence to oversee the next stage passes to the ordinary, who makes use of 
pastoral means to adopt those subsequent decisions which might serve to 
assure the good of the accused and the public good. There is an express 
suggestion that this can be brought about by recourse to penances or to 
penal remedies, insofar as the specific situation may counsel." 1 

The person for whom this canonical norm was designed is the ordi
nary, not the judge, since the canonical system does not attribute the 
power to execute a penalty to the judge, but to the ordinary (cf. c. 1653 
§ 1). It is the task of the ordinary to decide whether or not a penal proce
dure should be initiated (cf. c. 1341) and which process to adopt, the ad
ministrative or the judicial (cf. c. 1342). The same ordinary also has the 
task of executing the judicial sentence. If the trial ends with absolution or 
no sanction whatsoever, the ordinary has nothing to execute since the 
court has handed down no sentence. However, regardless of the court's 
sentence, there may be administrative reasons to proceed on his own ac
count as superior. 

1. F. NIGRO, commentary on c. 1348, in P.V. PINTO (Ed.), Commento al Codice di Diritto 
canonico (Rome 1985). 
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2. Canon 1348 establishes two hypotheses: that an offender is ab
solved of any accusation; or while it is recognized that the offense is im
putable to him, that no punishment is imposed upon him.2 

With regard to the first assumption, the off ender may be absolved be
cause he committed no offense; that is, he is found innocent. But he may 
also be absolved and found innocent because the offense of which he is 
accused could not be proved. Nevertheless, his behavior may arouse many 
perplexities. If the offender was found innocent and discharged of any ac
cusation, the ordinary evidently may not proceed, even with pastoral 
means. On the contrary, if, independently of the judicial process, the ordi
nary has reason to proceed in the administrative channel, then he keeps 
his liberty intact separately from the court trial. In any case, his measures 
would have no relation to the judges' sentence. Pastoral means could be 
adopted as provided in the Code and following the procedures in the 
Code. 

But the offender may have been found guilty and still not be pun
ished. The Code leaves the judge ample discretion to abstain from impos
ing a penalty; cc. 1343-1345 admit the possibility that a judge might not 
proceed to impose a sanction. We must also remember all the cases espe
cially provided for in c. 1323, in c. 1324, and in c. 1327. For the second as
sumption, the ordinary may proceed with pastoral means and with penal 
remedies. The purpose of those measures is the good of the individual and 
the public good. 

The ordinary may have recourse to those means, but is not obligated 
thereby, at least juridically. There could arise an obligation of conscience 
in a case where he deems his interventions necessary. 

2. Cf. Comm. 16  (1984), p. 44. 
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1349 

Tit. V. The Application of Penalties c. 1349 

Si poena sit indeterminata neque aliud lex caveat, iudex 
poenas graviores, praesertim censuras, ne irroget, nisi 
casus gravitas id omnino postulet; perpetuas autem poe
nas irrogare non potest. 

If a penalty is indeterminate, and if the law does not provide otherwise, 
the judge is not to impose graver penalties, especially censures, unless the 
seriousness of the case really demands it. He may not impose penalties 
which are perpetual. 

SOURCES: c. 2223 § 1 

CROSS REFERENCES: 

C OMME NTARY ------

Velasio De Paolis, cs. 

1. Indeterminate penalties are not favored by the legislator. First, 
they lack adequate force as preventive dissuasion, and second, except 
with certain caveats, they do not sufficiently ensure justice for the of
f ender, because they leave ample room for discretion by the judge or supe
rior. Therefore, the legislator prohibits imposing indeterminate penalties 
by precept (cf. c. 1319 § 1). When a superior imposes a penal precept, he 
should have adequate knowledge of the situation to properly determine a 
penalty proportionate to the offense. This is why the universal legislator 
permits the particular legislator to determine a penalty that in universal 
law is indeterminate (cf. c. 1315 § 2). Nevertheless, indeterminate penal
ties continue to be a necessity in the canonical juridical system. The vari
ous situations and various degrees of an offender's imputability require 
that, for a just sanction, this diversity must be taken into consideration. 
Therefore, it is the correct administration of justice that demands that, in 
some cases determination of the penalty be left in the hands of the supe
rior or judge, as indicated in c. 1315 § 2. Canon 1349, however, introduces 
corrective measures to avoid an excess of rigor. Canon 1349 implicitly es
tablishes a certain hierarchy of gravity among the penalties: censures, per
petual expiatory penalties, temporary expiatory penalties.1 

One corrective measure consists in prohibiting the imposition of per
petual penalties. The adjective "perpetual" makes the penalty particularly 
onerous. The ecclesiastical legislator, while considering it necessary in the 

1. Cf. A. BORRAS, Les sanctions dans l 'Eglise (Paris 1990), p. 114. 
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canonical system, circumscribes it with special care. Thus, c. 1319 § 1 pro
hibits the constitution of perpetual expiatory penalties, even determinate 
penalties, by precept. To impose perpetual penalties, the judicial process 
is required ( c. 1342 § 2), although it may also be used for non-perpetual 
penalties, including indeterminate penalties. 

Another corrective measure is prohibiting superiors or judges from 
imposing graviores penalties. What these graviores penalties might be is 
not easy to say, but an important indication is found in the expression 
praesertim censuras . Censures (excommunication, interdict, suspension) 
are considered to be of major gravity. From what point of view this is true 
needs to be clarified because, if contemplated from the perspective that 
they cannot be imposed without prior canonical admonishment and if con
tumacy persists ( cf. c. 134 7), and knowing that they must be remitted 
when the offender ceases in contumacy ( cf. c. 1358), it does not appear 
that censures are so grave in the long run. In practice, conversion of the 
offender produces cessation of contumacy. But it is precisely this bond 
they have with contumacy that, from another point of view, demonstrates 
their gravity. We are referring particularly to excommunication and inter
dict, which are the only two censures common to all the faithful ( cf. 
cc. 1331 and 1332). These are penalties that are indivisible and in some 
way, although to different degrees, total, insofar as they deprive the faith
ful of the means to grace that the Church may have available, especially 
the sacraments. Members of the faithful who are punished remain outside 
ecclesial life; the Church no longer supports their road to faith and salva
tion. They are in a most grave situation for their eternal salvation. Those 
penalties are truly the graviores penalties. But among medicinal penalties, 
suspension is also included; it is a penalty applicable only to the clergy ( cf. 
c. 1333 § 1). Suspension may be called a gravior penalty for its repercus
sion on the life of members of the faithful, who would be deprived of sac
erdotal ministry. This is no doubt true for general suspension. On the 
other hand, it is doubtful that it is true if there is only partial suspension. 

2. In another part of the Code, there is provision for certain prudence 
in applying medicinal penalties. Concerning latae sententiae penalties, 
c. 1318 recommends that they are not to be constituted "nisi forte in singu
laria quaedam delicta dolosa, quae vel graviori esse possint scandalo vel 
efficaciter puniri poenis ferendae sententiae non possint," and in conclu
sion says that "censuras autem ne constituat, nisi maxima cum modera
tione et in sola delicta graviora." There is a reference to this canon by the 
norm in c.  1319 § 2, which limits the scope of the power to make penalties 
by penal precept. Those canons illuminate the meaning of c. 1349. When 
speaking of censure, excommunication is understood first and then inter
dict; the same was true in the previous Code. Therefore excommunica
tion, interdict and total suspension are included among the graviores 
penalties. Partial suspension, although a censure, does not share the spe
cial effects of gravity with excommunication and interdict, that is, depri
vation of the means to grace. A suspended cleric may, according to the 
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norm of the law, freely carry out his duties and rights as a member of the 
faithful in the Church. 

Among expiatory penalties, penal deprivation of office ( cf. cc. 1336 
and 1396) should be added to the perpetual penalties that are excluded on 
principle. 

3 .  The following paragraph that has the norm in c. 1349 should be 
emphasized: "neque aliud lex caveat." Precepts can never constitute inde
terminate penalties. But not infrequently the law does provide for indeter
minate penalties, without excluding medicinal penalties (cf., for example, 
cc. 1366, 1378 § 3, 1390 § 2). Those canons sometimes speak of censure in 
general and sometimes of excommunication. In some cases, indetermi
nate penalties,among other possibilities, were specified by the legislator 
himself. He even included expulsion from the clerical state , which is a per
petual penalty of such gravity that it may be established only by universal 
law (cf., for example, cc. 1364 § 2, 1367, 1370 § 1 , 1394, 1395 §§  1-2) . We 
may then ask what exactly is the meaning of the clause "neque aliud lex 
caveat." If the law explicitly provides for the possibility, even if only facul
tatively, of an expiatory perpetual penalty or a censure, without excluding 
excommunication, can we continue saying that these are indeterminate 
penalties? It appears not. 

Next, c. 1349 contains a second clause on imposing graviores penal
ties: "nisi casus gravitas id omnino postulet." Assessment of the gravity is 
left for the authority with jurisdiction. 

The clause "neque aliud lex caveat" also refers to the prohibition 
against imposing perpetual penalties. On the other hand, the other clause 
("nisi casus gravitas id omnino postulet") looks only to imposing gra
viores penalties. The gravity of the case can never legitimize imposing a 
perpetual penalty unless so established by law. 
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§ 1.  In poenis clerico irrogandis semper cavendum est, ne 
iis quae ad honestam sustentationem sunt necessa
ria ipse careat, nisi agatur de dimissione e statu cle
ricali. 

§ 2.  Dimissio autem e statu clericali, qui propter poenam 
vere indigeat, Ordinarius meliore quo fieri potest 
modo providere curet. 

§ 1. In imposing penalties on a cleric, except in the case of dismissal from 
the clerical state, care must always be taken that he does not lack 
what is necessary for his worthy support. 

§ 2. If a person is truly in need because he has been dismissed from the 
clerical state, the Ordinary is to provide in the best way possible. 

SOURCES: § 1: cc. 122, 1923 § 1, 2299 § 3 
§ 2: C. 2303 § 2 

CROSS REFERENCES: 

C OMMENTARY 

Velasio De Paolis, cs. 

1. Canon law has always taken the support of the clergy into due 
consideration. CJC/1917 admitted the privilegium competentiae for the 
clergy ( cf. c. 122), which gave them the privilege of never being deprived 
of what they needed for their own support. This is a right that current 
legal systems generally recognize for any citizen. Canonical penal law con
siders the problem only for the clergy because only the clergy, through sa
cred orders received in the Church, serve the Church under that sacred 
ordainment. The Church ensures the clergy their required support for the 
ministry that they fulfill (cf. cc. 281 and 1274). Strictly speaking, the clergy 
who do not fulfill their own office do not have a right to what is required 
for a respectable living. In addition, if a penalty was imposed or declared, 
c. 1331 § 2,5° deprives excommunicated persons of the fruits of an ecclesi
astical dignity, office, function or pension. However, as long as the clerical 
state lasts, a member of the clergy should be given whatever is necessary 
to support him respectably. This does not mean that he should receive the 
same stipend or remuneration that he would have received if he had not 
been punished with a canonical penalty and if he had fulfilled his ministry 
in accordance with the norm in c. 281. What a respectable living consists 
of should be specified by particular laws, by the judge or the superior. 
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Having what is needed for a respectable living is a right that the canonical 
penal law system grants the clergy. However, c. 1350 § 1 states only the 
principle that the clergy should not lack what is necessary for a respect
able living. The source is not necessarily the Church, because there no 
longer is any right to support derived from practicing a ministry according 
to the norm in c. 281. 

2. In any case, this right ceases when a cleric has been expelled from 
the clerical state (§ 2). However, even in that case, the ordinary is required 
out of charity or equity to provide "in the best way possible" for an ex
pelled cleric, provided that he is in a state of indigence because of the pen
alty. It must be emphasized that this is not a duty of justice, since there is 
no longer any relationship of justice between an ordinary and an expelled 
cleric, at least under sacred ordainment and sacerdotal ministry; the cleric 
has no right derived from the Church to respectable support. The best way 
to access the provision depends upon: first of all, the financial and eco
nomic situation of the diocese or community to which the expelled cleric 
belongs, but as well as his behavior, and other social circumstances. There 
is a charitable duty insofar as the cleric is truly in indigence; the state of 
indigence assumes that he has not even what is necessary for a respect
able living. The state of indigence should be linked to the fact of having 
been expelled. If it derives from a lack of willingness to work, a lack of dil
igence, or a dissolute life, there is no question of any charitable duty. The 
economic situation of the community that has the charitable duty to sup
port the cleric must also be taken into consideration. 

"Ordinary" should be understood in the sense of c. 134 § 1, and that 
"clerics" also includes deacons. However, the legislation on the support of 
deacons is different from legislation on the support of presbyters ( cf. 
C. 281 § 3). 

Finally, in this matter, particular laws must also be considered. 1 

1. Cf. V. DE PAOLIS, "Il sostentamento del clero dal Concilio al Codice di diritto canonico," 
in R. LATOURELLE (Ed.), Vaticano II. Bilancio e prospettive, I, (Assisi 1987), pp. 571-595; 
idem, "II sostentamento del clero nel Concilio e nel Codice,"  in Quaderni di diritto 
ecclesiale 1 (1989), pp. 35-56 (the entire issue is dedicated to the topic of financial support 
for the clergy). 
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Poena reum ubique tenet, etiam resoluto iure eius qui 
poenam constituit vel irrogavit, nisi aliud expresse ca
veatur. 

A penalty binds an offender everywhere, even when the one who estab
lished or imposed it has ceased from office, unless it is otherwise ex
pressly provided. 

SOURCES: c. 2226 § 4 

CROSS REFERENCES: 

C OMMENTARY 

Velasio De Paolis, cs. 

The principle of c. 1351 is substantially the same as § 4 of c. 2226 
CJC/1917. It covers penalties after application. 

The principle established in the canon is very old; it appears in docu
ments that go back to the early centuries, which is evidence that excom
munication or suspension a divinis imposed in one diocese held in the 
other dioceses. There was not, however, any norm that established a valid 
principle for all penalties. In the meantime, there was much discussion 
among the authors on the universal effectiveness for particular penalties. 1 

For the first time, CJC/1917 established the principle of universal order. 2 

The current Code confirms it. 

The norm is a universal principle that concerns every penalty, 
whether medicinal and expiatory, regardless of the person by whom it was 
imposed, whether it was imposed under a universal law, a particular law 
or even under a precept, and regardless of the cause or the method. 

The juridical reason behind the principle is evident for penalties es
tablished under a universal law, because the superior or judge who inflicts 
it, although operating in a certain scope or territory, has the support of a 
universal law. But it is also justified for penalties inflicted for violation of 
a particular personal law or a precept; the penalty in that case affects the 
offender as a person, regardless of his location. Justification is less evi
dent, however, for a penalty applied and contracted for violation of a par
ticular norm or territorial precept; there justification lies in the will of the 

1. Cf. G. MICHIELS, De delictis et poenis, II. De poenis in genere (Paris 1961), pp. 276ff. 
2. Ibid., pp. 281ff. 
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supreme legislator. But his will is not arbitrary. Its foundation lies in fa
voring the exercise of the power of governance and the discipline of the 
Church. It is easy to see how weakened the prestige of a superior and the 
discipline implied by a penalty would be with a simple change of resi
dence or by leaving the territory where the penalty is in effect. This allows 
us to understand why the principle admits of exceptions : "nisi aliud ex
presse caveatur." From that perspective, one can grasp the norm in 
C. 1351. 

A penalty is always related to an offense, with delinquent behavior 
imputable to the subject. After it has been imposed or declared, a penalty 
affects the subject as a person, "adheret ossibus et cuti: "  it sticks to a per
son wherever he goes. Penalties follow the logic of a personal law. They 
do not cease even if the officeholder who established or imposed the pen
alty changes. However, it is not excluded that a superior may inflict a pen
alty for the duration of the offender's term of office, but that must be 
expressly stated. This is a general juridical principle for administrative 
acts of superiors (cf. cc. 33 § 2, 46, 81, 132 § 2, 142 § 1, 184 § 2, etc.). In
deed, although inflicted by a court, a penalty is executed by an ordinary; 
therefore, the act of execution, at least insofar as it is executive, is like a 
singular administrative act. It ceases with the extinction of a superior's 
power if the penalty was imposed under the formula ad beneplacitum 
nostrum ( cf. c. 81). 

Saying that a penalty obligates an offender to observe it means that 
the offender is obligated to hold to the effects that the penalty carries, 
even if no one knows that he has been penalized or if he is unknown, un
less there are causes to suspend the penalty under the norms in cc. 1335, 
1338 § 3 and 1352. The obligation to observe the penalty is none other than 
the obligation to obey the law or to obey legitimate authority that governs 
according to its competence and according to the norms of the law. 

Canon 1393 provides for a facultative indeterminate penalty for any
one who violates the obligations deriving from a penalty. 
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§ 1.  Si poena vetet recipere sacramenta vel sacramenta
lia, vetitum suspenditur, quamdiu reus in mortis pe
riculo versatur. 

§ 2.  Obligatio servandi poenam latae sententiae, quae 
neque declarata sit neque sit notoria in loco ubi de
linquens versatur, eatenus ex toto vel ex parte sus
penditur, quatenus reus earn servare nequeat sine 
periculo gravis scandali vel infamiae. 

§ 1. If a penalty prohibits the reception of the sacraments or sacramen
tals, the prohibition is suspended for as long as the offender is in dan
ger of death. 

§ 2. The obligation of observing a latae sententiae penalty which has not 
been declared, and is not notorious in the place where the offender 
actually is, is suspended either in whole or in part to the extent that 
the offender cannot observe it without the danger of grave scandal or 
loss of good name. 

SOURCES: § 1: c. 2252 
§ 2: cc. 2232 § 1, 2290 § 1 

CROSS REFERENCES: 

C OMMENTARY 

Velasio De Paolis, cs. 

All legislation should provide norms for exceptional and extraordi
nary cases. This is particularly true for ecclesiastical law, which has as its 
specific objectives to establish regulations for the entire community, as 
well as to accompany the personal life of each member of the faithful. 
These objectives are derived from the proper end of the Church: the salva
tion of souls. The cases that legislation should provide for are the danger 
of death, the need to receive sacraments, in particular the sacraments of 
reconciliation and anointing of the sick, and danger of infamy and scandal. 

This requirement finds a foundation in the specific configuration of 
medicinal penalties, such as excommunication and interdict (cf. cc. 1331-
1332). Among the many effects carried by those penalties is the prohibi
tion against receiving the sacraments, including reconciliation and anoint
ing the sick. 

The juridical instruments through which Church legislation operates 
to resolve those cases are authorizing remission of the penalty in the inter
nal forum and suspending the penalty. 

394 



DE PAOLIS Tit. V. The Application of Penalties c. 1352 

CJC/1917 provided for the possibility of absolution in the internal 
forum from all sins and all censures if a penitent were in danger of death 
( cf. c. 2252 CJC/1917). In urgent cases, when a penitent found it difficult to 
remain in a state of sin or if there was danger of infamy or scandal, the law 
gave his confessor the power to remit the penalty ( cf. c. 2254 CJC/1917). 

When penitents are in danger of death, the current Code provides the 
possibility of absolving them from any sins and censures, according to the 
norm in c. 976. Suspension of a penalty is distinguished from cessation of a 
penalty. Suspension of a penalty means suspension of its effects, or more 
precisely, suspension of the obligation of the penalty in all its effects or 
only in part, according to the provisions of the penal law and provided that 
the causes that the law established still exist. The obligation to observe the 
penalty returns in full force when the causes for suspension disappear. 

The Code already spoke of suspending a penalty in cc. 1335 and 1338 
§ 3. There it considered the suspension of a penalty inflicted upon a cleric 
ministering to the good of the faithful. But a penalty may also be sus
pended for causes concerning any member of the faithful. These are 
causes that the Church cannot ignore or overlook. In latae sententiae pen
alties, there can be occult offenses and occult penalties, known only to the 
offender and a few other people. Obligating a member of the faithful to ob
serve the penalty (c. 1351) in these circumstances may imply exposing 
him to loss of reputation or creating a scandalous situation. 

A cause for suspension may occur more frequently in medicinal pen
alties than in expiatory penalties, especially since the medicinal penalties 
of excommunication and interdict prohibit receiving the sacraments, in
cluding sacramental absolution (cf. cc. 1331-1332). The Church cannot 
fail to take into account that a member of the faithful who is in danger of 
death has an urgent need for the help of the sacraments. It may also hap
pen that the obligation to observe a penalty may create scandal or defame 
the off ender himself. 

The problem of suspending a penalty would have lost much impor
tance without the last minute revision of the draft providing that excom
munication and interdict may include a prohibition against the sacraments 
of reconciliation and anointing of the sick. A more rigorous separation be
tween the external and internal forums would have given less reason to 
have recourse to suspending the penalty. 1 

1. Cf. V. DE PAOLIS, "Le sanzioni nella Chiesa," in fl diritto nel misterio della Chiesa, 
vol. III , 2nd ed. (Rome 1992), p. 4 79; idem, "Totum ius poenale ad extern um tantum forum 
limitatum est," in Periodica 65 (1976), pp. 297-346; idem, "Aspectus theologici et iuridici in 
systemate poenali canonico," in Periodica 75 (1986), pp. 22 1-254; idem, "Communio in novo 
codice iuris canonici," in Periodica 77 (1988), pp. 521-552; A. BORRAS, L'excommunication 
dans le nouve au code de droit  canonique. Essai de definition (Paris 1987); idem, 
"Appartenence a l'Eglise, communion ecclesiale et excommunication," in Nouvelle Revue 
Theologique 110 (1988) , pp. 801-824. 
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In cases of the risk of defamation, rather than have recourse to the 
suspension of a penalty, CJC/1917 preferred to give the confessor the 
power to remit the penalty in the internal forum, according to the norm in 
c. 2254. That canon described urgent cases from a double perspective: the 
difficulty of remaining in a state of grave sin and the difficulty of the dan
ger of scandal or infamy. The new legislation has separated the two suppo
sitions. Urgent cases are regulated in c. 1357 and are limited to the sole 
case of difficulty in remaining in a state of grave sin on the part of a peni
tent who wants to receive the sacrament of penitence. On the other hand, 
the supposition of infamy and scandal is regulated in c. 1352. 

Canon 1352 is specifically aimed at providing for two cases. It pro
vides not for remitting a penalty, but for suspending it; and not completely, 
but with regard to the demands to which it is trying to respond. In danger 
of death, the penalty is suspended during the time when the off ender is in 
danger of death, if the penalty prohibits receiving the sacraments and sac
ramentals. On the other hand, if there is danger of losing reputation or 
danger of grave scandal, the penalty is suspended wholly or partially to 
the degree that there is this double danger. There is no such danger for 
f erendae sententiae penalties already inflicted, because they are assumed 
to be notorious. In that case it would be scandalous not to observe the 
penalty. The danger does not occur in all cases of latae sententiae penal
ties if they are declared or notorious in the place where the offender is lo
cated. Only in the case of occult, undeclared latae sententiae penalties is 
there actually danger of defamation and scandal. 

It can also be useful to refer to c. 1071 § 1,5°. Among the effects of 
excommunication and interdict, cc. 1331-1332 include the prohibition 
against receiving the sacraments. If the norm were to be strictly inter
preted, an excommunicated person or a person under interdict could not 
celebrate marriage. If it is a notorious censure, there must be recourse to 
the ordinary, who will say what has to be done; he could remit the penalty 
or suspend it. But for an occult censure, it would be suspended so as to 
protect a reputation. 

Finally, among the penalties that the Code includes, none prohibits 
receiving the sacramentals. Such a penalty could only be an expiatory pen
alty established by particular law. 
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Tit. V. The Application of Penalties c. 1353 

Appellatio vel recursus a sententiis iudicialibus vel a de
cretis, quae poenam quamlibet irrogent vel declarent, ha
bent effectum suspensivum. 

An appeal or a recourse against judgements of a court or against decrees 
which impose or declare any penalty, has a suspensive effect. 

SOURCES: cc. 2243, 2287 

CROSS REFERENCES: 

C OMME NTARY ------

Velasio De Paolis, cs. 

The purpose of a penal procedure is to impose or declare a penalty 
(cf. cc. 1400 § 1,2°, 1341). This procedure may take place administratively 
or judicially (cf. cc. 1342, 1720 and 1721). Administratively, a superior im
poses or declares the penalty by an administrative act called a "decree" 
( cf. c. 1720,3°); judicially, a judge imposes or declares the penalty in an act 
called a "judgment" or a "decision" ( cf. c. 1726). There may be hierarchical 
recourse against a decree, which is a singular administrative act of a supe
rior with administrative powers ( cf. c. 48), brought before the superior im
mediately above and in accordance with the procedure especially 
provided by cc. 1732ff. Against a judgment, which is formally the conclud
ing act in a judicial trial, an appeal may be brought before the next higher 
court (for the procedure to be followed both judicially and administra
tively, see commentary on tit. V of book VI). 

For validity, a penalty imposed or declared by a judge's decision in 
court must be executed by the appropriate authority, in accordance with 
the norm in c. 1363. 

An offender may always appeal a judgment, even if he has not been 
condemned because the judge did not deem it appropriate to apply the 
penalty ( either because it was facultative ( cf. c. 1343) or although it was 
perceptive, he felt it better to def er it, abstain from imposing it, or have re
course to conditional suspension (cf. c. 1344), or because after discover
ing attenuating circumstances, he pref erred to abstain from any sanction 
(cf. c. 1345)). The promoter of justice appointed to the penal action (cf. 
c. 1721) may also appeal if he feels that reparation for damage or the rees
tablishment of justice has not been sufficiently ensured ( cf. c. 1727 § 2). If 
it involves a public function, exercised for the public good, the promoter 
of justice must appeal if he believes the off ender lacks sufficient amend
ment. 
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If there is a recourse or an appeal against an imposed or declared 
penalty, c. 1353 establishes that the penalty is to be suspended. Therefore, 
recourses and appeals have a suspensive effect; the penalty remains, but 
its effects are suspended until the complete itinerary of the recourse or 
the appeal is completed and the decree becomes final, or the judgment be
comes res iudicata (adjudged matter). 

Although some would have pref erred that recourses and appeals 
have an in devolutivo effect instead of a suspensive effect, the legislator 
chose a milder approach, possibly because a penalty that is not yet final 
may not be considered juridically imposed or declared, or because the 
mere in devolutivo effect of sending it to a higher court does not meet the 
need for equity or fit canonical tradition.1 

Compared to the preceding Code, this Code has enormously simpli
fied the matter. CJC/1917 also considered the issue of doubt as to whether 
a penalty inflicted by a superior was or was not just (cf. c. 2219 § 2). In 
rather complicated wording, c. 2243 made distinctions that have not been 
retained in the current Code. In any case, only recourse in devolutivo was 
admitted against medicinal penalties imposed either by judgment or by de
cree, since to be freed from medicinal penalties it was sufficient that the 
offender desist from contumacy. 

But the case of an appeal against a penal precept that establishes a 
penalty for transgressors and given by a judge or superior is different ( cf. 
c. 2243 CJC/1917). Any appeal against this kind of precept should follow 
the channel provided by the canonical system in the case of a recourse, 
depending upon whether the precept was issued by a superior or by a 
judge during trial. 

1. Cf. Comm. 16 (1984), p. 45. 
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TITULUS VI 

De poenarum cessatione 

TITLE VI 
The Cessation of Penalties 

------- INTRODUCTION ------

Alphonse Borras 

A penal sanction is an ecclesial response to a gravely imputable of
fense; the sanction is designed to wipe away the consequences of the of
fender's act. A penalty, provided in a law or a precept, is applied when all 
other pastoral means have been exhausted. It is the general principle of 
penal canon law found in c. 1341, which concerns theferendae sententiae 
imposition of penalties and the declaration of penalties incurred latae 
sententiae. There is a penal sanction when prior measures have not suc
ceeded in repairing scandal, reestablishing justice and amending the of
fender. Those purposes are also inherent in latae sententiae penalties. In 
effect, c. 1318 states that those penalties are provided in cases of grave 
scandal and offenses that cannot be more effectively punished withfer
endae sententiae penalties. Intuitu claritatis, comparing c. 1341 with 
c. 695 § 1, we prefer to speak of a double purpose: medicinal (or correc
tive )-the amendment of the off ender; and expiatory ( or reparative )-re
storing justice and repairing scandal. Re-establishing justice and repairing 
scandal are two expiatory purposes linked to each other by the conjunc
tion et ("and") in c. 695 § 1, which by using the conjunction atque ("and in 
addition") suggests the difference between the expiatory purposes and the 
medicinal purpose. All canonical penalties are both medicinal and expia
tory, but medicinal penalties favor correction of the delinquent and expia
tory penalties, reparation of the offense. Medicinal penalties are censures, 
the purpose of which is primordially and specifically medicinal or cor
rective, without excluding the goal of reparation of the offense (cf. c. 1347 
§ 2). The other penalties are expiatory, although not exclusively, in the 
sense that they principally tend or rather directly tend to repair the of
fense (cf. CJC/1917, c. 2286). 

Application of the penalty, understood as extrema ratio (cf. c. 1341), 
places the offender in the situation of having to wipe away the conse
quences of his offensive act, which he will not be able to do other than by 
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working on his will and his freedom. Application of the penalty obligates 
the off ender to amend himself and to repair the offense, in the sense that a 
bond is established, an obligation is created, obligatio, between the of
fense and the penal sanction. This is not a superfluous consideration 
since, after the constitutive and applicative phases, tit. VI ( cc. 1345-1363) 
introduces us to the phase where penalties cease. A penalty ceases when 
the normative relationship or the penal bond between the sanction and 
the offense is dissolved; in other words, when the obligation to observe 
the penalty ceases for the off ender. Cessation of the penalty frees the of
f ender from his penal obligation, to which he was subject in his con
science "coram Deo et in facie Ecclesiae." 

Cessation of a penalty occurs in different ways. A penalty may cease 
with the death of the off ender, but it usually ceases from fulfilling or expi
ating the penalty if it had a determinate duration. In canon law, only expia
tory penalties have a determinate duration. The Code does not consider 
the different ways of cessation; it treats only of remission (cc. 1345-1361) 
and prescription (cc. 1362-1363). In contrast to other ways of cessation, 
which are produced automatically, only remission depends upon a posi
tive act by the competent authority. 

Penalties may be remitted by absolution or by dispensation. Absolu
tion is an act of justice that a superior has no right to deny. On the other 
hand, dispensation is an act of grace, a favor, the relaxation of a merely ec
clesiastical law in a particular case ( c. 85), which depends on the will of 
the superior. The old Code determined that censures were remitted by ab
solution, and expiatory penalties, then called vindictive, by dispensation 
(CJC/1917 ,  c .  2236 § 1) .  That distinction was not abolished in the new 
Code, although tit. VI uses only the inclusive notion of remission. Outside 
of book VI, the legislator has used the notion of absolution to designate re
mission of censures ( cf. cc. 508 § 1, 566 § 2 and 976). 1 

Dispensation from expiatory penalties implies that, in each particu
lar case, the competent authority determines the opportuneness, or rather 
the need for, remission. The authority will assess whether the damage and 
scandal have been sufficiently repaired and consequently will decide if the 
penalty may be lifted before the given term, if it is a temporal expiatory 
penalty. On the other hand, he cannot dispense from a censure, the pur
pose of which is specifically medicinal. Remission depends mainly on the 
amendment of the offender or, to use the terms of cc. 134 7 § 2 and 1358 
§ 1 ,  "the purging of his contumacy, " observed by the competent authority 
who, in strict justice, does not have the right to deny absolution. 

1. Contrary to the opinions of some canon lawyers, like G. FRANSEN, "Le nouveau Code de 
droit canonique. Presentation et reflexions," in Revue Theologique de Louvain 14 (1983), 
p .  287, and G. DI MATTIA, "Sostanza e forma nel nuovo diritto penale canonico," in Il nuovo 
codice di diritto canonico. Novita, motivazione e significato (Rome 1983), p. 428. 
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Just as in the case of providing for and applying penalties, remission 
belongs to the external forum and involves the internal forum. Provision 
for a penal sanction depends upon the power of governance, the legisla
tive power for penal law, the executive power for penal precepts. The 
power of governance is exercised properly in the external forum, although 
sometimes only in the internal forum (c. 130). CJC/1917 said it more ex
plicitly: "an act of the power of jurisdiction, whether ordinary or delegate, 
imposed for the external forum, is equally valid for the internal forum, but 
not the contrary" ( c. 202 § 1 ). The application phase of penalties also de
pends upon the executive or judicial power of governance ( cf. c. 1342). It 
belongs to the external forum, but also involves the internal forum. The 
same can be said for the remission phase. One must remember one of the 
directing principles of the CJC/1917 reform: "penalties are ... to be im
posed and remitted in the external forum only. "2 Canons 1354-1356, which 
treat who is qualified to remit penalties, are written in the sense of that 
principle. But, the Code has not applied that principle in an absolute man
ner, since it provides for situations where a penalty may be remitted in the 
internal forum (c. 1357; cf. cc. 508, 566 § 2 and 976). 

The Code has kept the institution of reserving penalties-more pre
cisely, reserving the remission of censures ( c. 1354 § 3). It has, however, 
restricted the number of different types (cf. CJC/1917, c. 2245 §§  2 -3) and 
has reduced to one the instances when a reservation or limitation may be 
established on absolution from censures ( c. 1354 § 3). 

Canons 1359-1361 contain other provisions on the remission of pen
alties. Canon 1359 considers remission in the case of accumulation of pen
alties (cf. c. 1346), and cc. 1360 and 1361 treat certain conditions or 
formalities required for remission. 

Finally, the last two canons treat the prescription of criminal 
( c. 1362) and penal (1363) actions. During the drafting of the current 
Code, treating these questions in book VII was suggested, but that was not 
done, so the material is in its logical place in this title on the cessation of 
penalties. 

Equally logically, the Code closes here the first part of book VI, 
which treats offenses and penalties in general and contains provisions 
pertaining to the different phases -constitutive, applicative and remis
sive-of the procedure that consists in sanctioning an act called an of
fense with a penalty. 3 

2. CIC, Preface. 
3. One can consult our study on the penal bond, that is to say, on the normative 

relationship between the delict and the punishment, as well as the explanation for our 
preference of the concept of sanction, most of all due to its rich semantic character: 
A. BORRAS, Les sanctions dans l'Eglise. Commentaire des canons 1311-1399 (Paris 1990), 
pp. 45-50; 101-103. 
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§ 1.  Praeter eos, qui in cann. 1355-1356 recensentur, om
nes, qui a lege, quae poena munita est, dispensare 
possunt vel a praecepto poenam comminanti exi
mere, possunt etiam earn poenam remittere. 

§ 2. Potest praeterea lex vel praeceptum, poenam consti
tuens, aliis quoque potestatem facere remittendi. 

§ 3. Si Apostolica Sedes poenae remissionem sibi vel 
aliis reservaverit, reservatio stricte est interpre
tanda. 

§ I. Besides those who are enumerated in cann. 1355-1356, all who can 
dispense from a law which is supported by a penalty or exempt from 
a precept which threatens a penalty, can also remit the penalty itself. 

§ 2. Moreover, a law or precept which establishes a penalty can also grant 
to others the power of remitting the penalty. 

§ 3. If the Apostolic See has reserved the remission of a penalty to itself 
or to others, the reservation is to be strictly interpreted. 

SOURCES: § 1: c. 2236 § 2; PIUS PP. XII, Alloc., 5 feb. 1955 (AAS 47 
(1955] 80) 
§ 2 :  c. 2236 § 1 ;  PIUS PP. XII,  Alloc., 5 feb. 1955 (AAS 4 7 
(1955] 80) 
§ 3: c. 2246 § 2; PIUS PP. XII, Alloc., 5 feb. 1955 (AAS 47 
(1955] 80) 

CROSS REFERENCES: cc. 1355, 1356, 1357 

C OMMENTARY 

Alphonse Borras 

I. Paragraph one of this canon states the general rule on who is qual
ified to remit a penalty in addition to those mentioned in cc. 1355 and 
1356. The persons included in this paragraph may be grouped essentially 
in four categories: 

a) Anyone with legislative power to establish penal laws (c. 1315 
§ 1), that is, the universal legislator and particular legislators (c. 135 § 2); 
and anyone who can dispense from those laws. This means, of course, 
each legislator with respect to his own laws, keeping in mind that the 
universal legislator may dispense from particular laws but particular 
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legislators do not have the power to dispense from universal penal laws 
(c. 87 § 1, cf. § 2). 

b) Anyone with executive power in the external forum to issue a pre
cept that bears a penalty ( c. 1319 § 1). 

c) Anyone qualified to execute a judgment or decree, that is, an ordi
nary (c. 134 § 1 ;  cf. cc. 1341, 1348, etc.). 

d) The superior of the person who imposed the penalty ( cf. cc. 620, 
622, etc.). 

To this list, we must add the successors in office of the persons men
tioned above. All those persons have ordinary power of remission, since 
that goes with the office by virtue of the law itself (c. 131 § 1). 

In passing, we must mention that, if § 1 of c. 1354 refers to those with 
the power to dispense, it does so to indicate who is qualified to remit a 
penalty. It in no way indicates that remission of a penalty is always carried 
out by means of dispensation.1 

2. Paragraph two treats the delegation of the power to remit a pen
alty. As an act of executive power, the remission of a penalty may be dele
gated to other persons. Delegation may have been already effected in 
universal law, in a particular law, or in the precept that establishes the 
penal sanction. However, it must not be forgotten that the power to remit 
may also be delegated by the authority with jurisdiction under the general 
provisions that regulate delegation and subdelegation of executive power 
( c. 137). Furthermore, since the authority with jurisdiction must watch 
over the good of souls, he must consider it a duty to delegate the remis
sion of penalties in the external forum or-if applicable-in the internal 
forum, provided that the good of the faithful requires it. By virtue of § 2, 
the ordinary and the local ordinary that will be considered in cc. 1355 and 
1356 enjoy ordinary executive power and may delegate to third parties. Fi
nally, note that the Code puts its own provision into practice in c. 1357 § 2, 
insofar as it gives the power to remit penalties to persons who are neither 
authors of the law or precept nor the delegates provided by law or precept 
( cf. c. 1357 and cc. 508, 566 § 2, 976). 

3. Paragraph three is concerned with the reservation of the remission 
of penalties. C/C/1917 defined the reservation of cases (reservatio cas
uum ), that is, of sins and censures, as the transfer of certain cases to judg
ment by the superior, with the consequent limitation of the inferiors' 
power to absolve (cf. CIC/1917, cc. 893 and 2246-2247). In general, and 
speaking from the point of view of doctrine, reservation is the act by which 
a person in a superior position retains for himself a power that corre
sponds to or could correspond to a subordinate position. Such a definition 

1. V. DE PAOLIS, De sanctionibus in Ecclesia. Adnotationes in Codicem: Liber VI (Rome 
1986), pp. 96--97. 
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may be applied to different actual cases susceptible of being the object of a 
reservation, such as, for example, liturgical acts ( cc. 767 § 1 ,  1169 § 2 ,  
1207, etc.) or dispensations (cc. 14, 87 § §  1-2 , 686 § 1 ,  743, etc.). In the 
penal area, reservation affects the remission of penalties, and more specif
ically, of censures, at least usually (cc. 508 § 1 ,  566 § 2, 1355, 1357 § 3, 1362 
§ 1,1°, 1367, 1370 § 1, 1378 § 1, 1382, 1388 § 1). 

Reservation is not a penalty, nor is it an aggravating element of a 
penalty. It simply complicates the road that must be followed to obtain re
mission. What is the justification for this complication? In CIC/1917, there 
are three reasons given for it: "the particular gravity of the delicts and the 
necessity for better ensuring ecclesiastical discipline and healing the con
science of the faithful" (c. 2246 § 1). Its first function-to emphasize the 
gravity of the offense-is part of the constitutive phase of penal sanctions; 
reservation here has a function of general prevention. In this stage, it may 
have a dissuasive role, since it is associated with particularly grave of
fenses (cf. cc. 1367, 1370 § 1, 1378 § 1, 1382, 1388 § 1). Its second func
tion-to provide for ecclesiastical discipline-looks more to the public 
good of the Church. The third function-to care for the conscience of the 
faithful-looks to the good of the offender. The last two functions belong 
in the remissive phase and fulfill a special preventive function with regard 
to the individual. Canon 2246 § 1 of CIC/1917 retains doctrinal value: res
ervation of penalties, specifically of censures, complicates remission so as 
to ensure better repair of damage and scandal, specifically by means of 
exhortation or other expressions of pastoral care, or even by repression 
or imposing a penitence (c. 1358 § 2, cf. c. 1348). In that sense, reservation 
of penalties may be called a disciplinary remedy. 2 

Reservation of censures was nearly abolished during the reform of 
CIC/1917. The 1973 Schema kept it for absolution from excommunication 
when incurred for violence against the Pope's person,3 and later it was 
kept for absolution from other types of excommunication ( cc. 1367, 1370 
§ 1, 1378 § 1, 1382, 1388 § 1). The subject of reservation of censures, how
ever, has been considerably simplified in the new Code. 4 Unfortunately, 
there is a deplorably ambiguous and unclear statement in § 3 of c. 1354; a 
better wording from the syntactic point of view would have been desir
able. 

What does § 3 say? From the syntactic point of view, the main clause 
is "the reservation is to be strictly interpreted." In juridical language, this 
clause is a mandate. It prescribes a strict interpretation of reservation 

2. The designation is from G. MICHIELS, De delictis et poenis. Commentarius Libri V 
Codicis Juris Canonici, III. De poenis in specie. Canones 2314-2412 (Paris-Tournai-Rome
New York 1961), p .  59; A. BORRAS, Les sanctions dans l'Eglise. Commentaire des canons 
1311-1399 (Paris 1990), pp. 129-130. 

3. Comm. 9 (1977), p. 306. 
4. A. BORRAS, Les sanctions . . .  , cit., p. 129. 
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( cf. VI Reg. Iur. XV). If, for example, excommunication is provided for a 
direct violation of the seal of confession, it does not affect a case of indi
rect violation, nor the violation of secrecy by an interpreter ( cf. c. 1388). 
Up to this point, all is clear, but it is the subordinate clause that is difficult 
to understand: "If the Apostolic See has reserved the remission of a pen
alty to itself or to others. "  This clause states a hypothesis or possibility 
that, as subordinate to the principal clause ( cf. the conjunction "if") ,  
makes the mandate syntactically dependent upon the hypothesis "if." A 
reading of the canon gives one to understand that a strict interpretation is 
imposed only when there is a pontifical reservation, and that is how some 
canonists understand the statement. For example, F. Aznar writes, "In this 
case, reservation is to be strictly interpreted. "5 This reading is syntacti
cally correct, but erroneous from the juridical point of view: a strict inter
pretation of reservation does not depend upon its pontifical origin. 
Reservation of penalties by its nature implies strict interpretation, for two 
reasons. First, in the case it affects, reservation restricts the free exercise 
of rights of persons who normally are qualified to remit penalties 
(cc. 1354 § 1, 1355-1356); thus, a strict interpretation is de rigueur, ac
cording to c. 18. Second, CJC/1917 prescribed a strict interpretation for 
reservation of censures (c. 2246 § 2) ;  therefore, by virtue of c .  6 § 2 ,  
c .  1354 § 3 should be interpreted according to the old law. In conclusion, 
the legislator could have achieved greater clarity if he had written two dif
ferent canons: one to prescribe strict interpretation and another to pre
scribe the exclusively pontifical origin of reservation of censures. 

The novelty of § 3 is precisely that the Apostolic See has the power 
to reserve remission of penalties for itself or for others. Therefore, neither 
a particular legislator who establishes a penalty by law, nor an ordinary 
who provides for it by precept, nor the person who executes it-theoreti
cally an ordinary, after a judgment or a decree-may reserve remission of 
penalties for themselves. 6 

5. F. AZNAR, commentary on c. 1354, in Salamanca Com. The French translation of the 
Code contains this erroneous reading: "cette reserve est d'interpretation stricte." 

6. On the contrary, F. NIGRO thinks that the particular legislators can resort to the 
reservation of the penalty when it is a matter of rather grave delicts. His opinion-which 
appears in P.V. PINTO (Ed.), Commento al Cadice di Diritto Canonico (Rome 1985), p. 792-
seems to us unfounded. 
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§ 1.  Poenam lege constitutam, si sit irrogata vel decla
rata, remittere possunt, dummodo non sit Apostoli
cae Sedi reservata: 
1 ° Ordinarius, qui iudicium ad poenam irrogandam 

vel declarandam promovit vel decreto earn per se 
vel per alium irrogavit vel declaravit; 

2° Ordinarius loci in quo delinquens versatur, con
sulto tamen, nisi propter extraordinarias circum
stantias impossibile sit, Ordinario, de quo sub 
n. 1. 

§ 2.  Poenam latae sententiae nondum declaratam lege 
constitutam, si Sedi Apostolicae non sit reservata, 
potest Ordinarius remittere suis subditis et iis qui in 
ipsius territorio versantur vel ibi deliquerint, et 
etiam quilibet Let.iscopus in actu tamen sacramenta
lis conf essionis. 

§ I. Provided it is not reserved to the Apostolic See, a penalty which is es
tablished by law and has been imposed or declared, can be remitted 
by the following: 
1 ° the Ordinary who initiated the judicial proceedings to impose or 

declare the penalty, or who by decree ,  either personally or 
through another, imposed or declared it; 

2° the local Ordinary where the off ender actually is, after consulting 
the Ordinary mentioned in n. 1, unless because of extraordinary 
circumstances this is impossible. 

§ 2. Provided it is not reserved to the Apostolic See, a latae sententiae 
penalty established by law but not yet declared, can be remitted by 
the Ordinary in respect of his subjects and of those actually in his ter
ritory or of those who committed the offence in his territory. More
over, any bishop can do this, but only in the course of sacramental 
confession. 

SOURCES: § 1 :  cc. 2236 § 1, 2237 § 1, 2245, 2253 § 3 
§ 2 :  C. 2237 § 2 

CROSS REFERENCES: cc. 1354, 1357 

C OMMENTARY 
Alphonse Borras 

I. This canon deals with the remission of penalties established by a 
universal or particular law and not reserved to the Apostolic See. It deter
mines which persons are qualified to remit the penalties, depending upon 
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the manner in which they were imposed. Penalties imposedferendae sen
tentiae or declared are distinguished from penalties simply incurred latae 
sententiae. These are the respective matters in each of the two para
graphs. 

Paragraph one contains substantially the same prescriptions as 
c. 2245 § 2 of CIC/1917 on the censure ab homine; that censure was im
posed as a particular precept or by judicial decision, although it might 
have been established by law (CIC/1917, c. 2217 § 1,3°). According to the 
old c. 2245 § 2, an ab homine censure was reserved for someone who had 
inflicted it or had handed down the decision, to his qualified superior, his 
successor or his delegate. Certainly, CIC, in § 1, 1 ° of this canon, includes 
attribution of remission of a penalty to the person who inflicted or de
clared it, himself or through another, but in that case it speaks of an ordi
nary, thus designating all persons who may be so called (c. 134 § 1). 

Number 2 of this paragraph, however, amplifies the old provision; it 
adds that the ordinary of the place ( c. 134 § 2) where the offender actu
ally is may also remit ferendae sententiae or latae sententiae penalties 
that have been declared, established by law and not reserved to the Apos
tolic See. Thus, the legislator preferred the favor rei, mindful of the mobil
ity of our contemporaries. The ordinary of the place where the off ender 
actually is, should, however, consult the ordinary mentioned in no. 1 °. 
However, consultation is not prescribed ad validitatem for two reasons. 
Above all, the legislator does not sanction it expressly as a requisite for va
lidity (cf. c. 10). In addition, the legislator himself goes on to establish a 
clause of exception, making consultation not obligatory in extraordinary 
circumstances: "ad impossibile nemo tenetur." The consultation was es
tablished to avoid possible abuses, 1 and it is justified by the respect and 
sensitivity due to the authority who initiated the judicial proceedings or 
who executed the judgment. It is also justified by the need to know the 
reasons for imposing or declaring the penalty, so as to make the best pos
sible assessment of the advisability and opportuneness of remission. 2 

2. Paragraph two deals with latae sententiae penalties established by 
a law, which are neither declared nor reserved. It includes most of what 
was prescribed in c. 2237 of the earlier Code. Attribution to the ordinary 
of the power to remit leads to no difficulties of comprehension whatso
ever; it must simply be pointed out that anyone who has committed an of
fense in the territory is treated here like the ordinary's subjects proper. 

On the other hand, there is a novelty: the attribution to any diocesan 
or titular bishop (quilibet Episcopus) (cf. c. 376) of the power to remit 
these penalties. Canon 1307 of the 1980 Schema did not yet mention this; it 
was introduced later. 

1. Comm. 9 (1977), p. 169. 
2. This is the opinion of J. ARIAS, commentary on c. 1355, in Pamplona Com. 
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According to the second paragraph, each bishop may remit these 
penalties during sacramental confession ("in actu sacramentalis confes
sionis"). That expression appears only twice in the Code: here and in 
c. 1079 § 3 ( cf. CIC/1917, c. 1044). It is a new expression in the matter of 
remission of penal sanctions. Remission during sacramental confession 
takes place in the internal forum. 

We do not share the opinion of J. Arias. To him, this remission is a 
"public juridical act carried out within the sacramental framework, but in 
the external forum-proper to the law-with an occult character."3 Apart 
from one reason from theology of law that underlies his opinion, this au
thor seems to consider the sacrament and the law as two essentially differ
ent realities. There is another reason, which concerns the exegesis of 
c. 2251 of the prior Code. Arias bases his opinion on the old canon. How
ever, that canon did not say that in certain circumstances absolution is 
valid for the external forum, but that absolution in the internal form may 
be proved in the external forum. In addition, the canon said that, to elimi
nate the possibility of scandal,a person absolved in the external forum 
may behave as if absolved even in acts in the external forum. In other 
terms, the author of an offense is not absolved in the external forum, but 
behaves as if he were, at least in acts in the external forum. The final sec
tion of c. 2251 provided that a superior could require that a censure be ob
served in the external forum while it had not been absolved in the external 
forum, except if granting absolution ( in the internal forum) had been 
proved. The proof in question here is none other than proof that absolution 
was granted in the internal forum. This in no way corresponds to absolu
tion in the external forum. If that were the case, the previous legislator 
would not have added the clause "as long as it has not been absolved in the 
external forum." That clause clearly shows that absolution has no value in 
the external forum. Specifically, if absolution in the internal forum is 
proved, the superior will act "as if' and will not impose observance of the 
censure. The reference to c. 2251, therefore, does not enable us to justify 
any effect in the external forum of a remission granted during the act of a 
sacramental confession. That takes place in the internal forum. However, 
we can point out that the power recognized in any bishop in § 2 is broader 
than the power attributed to the confessor in cc. 976 and 1357. 

3. Cf. ibid. 
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1356 

Tit. VI. The Cessation of Penalties c. 1356 

§ 1. Poenam ferendae vel latae sententiae constitutam 
praecepto quod non sit ab Apostolica Sede latum, re
mittere possunt: 
1 ° Ordinarius loci, in quo delinquens versatur; 
2° si poena sit irrogata vel declarata, etiam Ordi

narius qui iudicium ad poenam irrogandam vel 
declarandam promovit vel decreto earn per se vel 
per alium irrogavit vel declaravit. 

§ 2. Antequam remissio fiat, consulendus est, nisi prop
ter extraordinarias circumstantias impossibile sit, 
praecepti auctor. 

§ 1. Aferendae or a latae sententiae penalty established in a precept not 
issued by the Apostolic See, can be remitted by the following: 
1 ° the local Ordinary where the offender actually is; 
2° if the penalty has been imposed or declared, the Ordinary who ini

tiated the judicial proceedings to impose or declare the penalty, 
or who by a decree, either personally or through another, imposed 
or declared it. 

§ 2. Before the remission is granted, the author of the precept is to be 
consulted, unless because of extraordinary circumstances this is im
possible. 

SOURCES: § 1: cc. 2236 § 1, 2245 § 2, 2253,2° et 3° 

CROSS REFERENCES: cc. 1354, 1355 

C OMME NTARY ------

Alphonse Borras 

1. This canon deals with the remission of penalties under a particu
lar precept that was not issued by the Apostolic See. According to c. 1354 
§ 1, the author of a precept that threatens a penalty, since he may exempt 
from it, may also remit the penalty (cf. CJC/1917, c. 2236 § 2). Under 
§ 1,1°, the local ordinary where the offender actually is may remit afe
rendae or latae sententiae penalty established by a precept that was not 
issued by the Apostolic See. Number 2° of this paragraph establishes that 
the ordinary who initiated the judicial or administrative proceedings to 
impose or declare the penalty also may remit a declaredferendae senten
tiae or latae sententiae penalty that was provided by a precept, unless the 
precept came from the Holy See. The Code did not include c. 2235 § 3 
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CJC/1917, which prohibited the judge who applied the penalty established 
by a superior from remitting it after application. This is obvious, since a 
judge, as such, has no power over the law. The judge says what the law is; 
once he has judged, his power ceases. 

2. Paragraph two provides that the local ordinary, or the ordinary 
mentioned in § 1, should consult the author of the precept. This is a ques
tion of respect, but also of information about the reasons for the precept 
and the penalty, and discernment of the appropriateness and opportune
ness of the remission. There is no consultation ad validitatem here (see 
the reasons in commentary on c. 1355 § 1,2°).1 

3. Intuitu claritatis, the provisions that regulate remission of penal
ties in the external forum under cc. 1354-1356 may be recapitulated here, 
and the persons qualified to do so distinguished one from another. 

- First, the Apostolic See, who reserves all penalties established by 
law, if the law expressly provides for pontifical reservation, and all penal
ties established by precept from the Holy See (c. 1354 § 3; cf. c. 1356 § 1). 

- Next, the local ordinary. In his own territory, he may remit all pen
alties established by law or precept, whether imposedferendae senten
tiae, latae sententiae, or declared ( cf. c. 1355 § 1,2° and § 2, for the 
bishop; c. 1356 § 1,1°). Outside his own territory, he may remit penalties 
only for his own subjects ( cf. c. 136). Before remitting the penalty of any
one who is not one of his subjects but who is in his territory, the local or
dinary should consult with the ordinary "who initiated the judicial 
proceedings to impose or declare the penalty, or who by a decree, either 
personally or through another, imposed or declared it" ( cf. c. 1355 § 1,2°), 
"unless because of extraordinary circumstances this is impossible," in the 
case of a penalty set by law (ibid.). In addition, for remitting a penalty pro
vided in a precept, the author of the precept must be consulted, unless it is 
impossible to do so because of extraordinary circumstances ( c. 1356 § 2). 

- Finally, the ordinary who is qualified to remit penalties in the ex
ternal forum, if he is the one who "initiated the judicial proceedings to im
pose or declare the penalty, or who by a decree, either personally or 
through another, imposed or declared it" (cf. cc. 1355 § 1,1°; 1356 § 1,2°). 
Furthermore, he may also remit latae sententiae penalties established by 
law but not declared, for his own subjects and for those who happen to be 
in his territory or who committed the offense therein ( cf. c. 1355 § 2). 

1. For an opposing viewpoint, cf. F. Aznar, commentary on c. 1355 § 2, in Salamanca 
Com, referring to c. 127 § 2,2°. 
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Tit. VI. The Cessation of Penalties c. 1357 

§ 1.  Firmis praescriptis cann. 508 et 976, censuram latae 
sententiae excommunicationis vel interdicti non de
claratam confessarius remittere potest in foro in
terno sacramentali, si paenitenti durum sit in statu 
gravis peccati permanere per tempus necessarium ut 
Superior competens provideat. 

§ 2. In remissione concedenda confessarius paenitenti 
onus iniungat recurrendi intra mensem sub poena 
reincidentiae ad Superiorem competentem vel ad sa
cerdotem facultate praeditum, et standi huius man
datis; interim imponat congruam paenitentiam et, 
quatenus urgeat, scandali et damni reparationem; 
recursus autem fieri potest etiam per confessarium, 
sine nominis mentione. 

§ 3. Eodem onere recurrendi tenentur, postquam conva
luerint, ii quibus ad normam can. 976 remissa est 
censura irrogata vel declarata vel Sedi Apostolicae 
reservata. 

§ 1. Without prejudice to the provisions of cann. 508 and 976, a confessor 
can in the internal sacramental forum remit a latae sententiae cen
sure of excommunication or interdict which has not been declared, if 
it is difficult for the penitent to remain in a state of grave sin for the 
time necessary for the competent Superior to provide. 

§ 2. In granting the remission, the confessor is to impose upon the peni
tent, under pain of again incurring the censure, the obligation to have 
recourse within one month to the competent Superior or to a priest 
having the requisite faculty, and to abide by his instructions. In the 
meantime, the confessor is to impose an appropriate penance and, to 
the extent demanded, to require reparation of scandal and damage. 
The recourse, however, may be made even through the confessor, 
without mention of name. 

§ 3. The same duty of recourse, when they have recovered, binds those 
who in accordance with can. 976 have had remitted an imposed or de
clared censure or one reserved to the Apostolic See. 

SOURCES: § 1: c. 2254 § 1 
§ 2: c. 2254 §§  1 et 3; CodCom Resp. VIII, 12 nov. 1922 (AAS 
14 [1922] 663) 
§ 3: c. 2252; CodCom Resp. VIII, 12 nov. 1922 (AAS 14 [1922] 
663) 

CROSS REFERENCES: cc. 508 § 1, 566 § 2, 976, 1355 § 2 
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C OMMENTARY 

Alphonse Borras 

BORRAS 

1. Heir to a centuries-old practice, the legislator did not want to omit 
the possibility of remitting a penalty in the internal forum. The Code even 
includes different cases for which specific solutions are provided. They 
are the provisions in cc. 508, 566 § 2, 976, 1357 and c. 1355 § 2. In contrast 
to the other canons cited, c. 1355 § 2 refers to both the remission of expia
tory penalties and latae sententiae censures established by law, not de
clared and not reserved to the Holy See. Every bishop may remit those 
penalties in the act of sacramental confession. Any bishop, therefore, ipso 
iure enjoys broad powers of remission in the internal forum. On the other 
hand, c. 1357 and the canons referenced therein affect only censures and 
not expiatory penalties. 

2. Paragraph one of this canon attributes to a confessor (that is, any 
minister, either presbyter or bishop, approved to hear confessions ( cf. 
CJC/1917, c. 2254))-the power to remit in the internal sacramental forum 
a latae sententiae censure of excommunication or interdict that was not 
declared. This provision is an exception to the rule that prescribes absolu
tion in the external forum of these censures before granting sacramental 
absolution. A confessor is qualified to remit those censures in the internal 
sacramental forum on the condition that it would be difficult for the peni
tent to remain in a state of grave sin during the time required for the supe
rior of jurisdiction to provide remission in the external forum. The Code 
has retained only one of the three urgent cases provided for in c. 2254 § 1 
of CJC/1917. Cases of danger of grave scandal or risk of the offender 's in
famy are no longer included. 

3. However, the legislator has not passed over certain cases, such as 
those cited in the introductory section of § 1 of this canon. Canon 508 § 1 
establishes that the canon penitentiary has the ordinary faculty, which he 
cannot delegate to others, to absolve from latae sententiae excommunica
tion and interdict which have not been declared and are not reserved. 1 

Canon 1357 § 1 is broader : a confessor may absolve from reserved cen
sures. In addition, the legislator includes the faculty of hospital, prison 
and ship chaplains to remit latae sententiae censures that are neither re
served nor declared. This is the new provision of c. 566 § 2, which, curi
ously, is not mentioned in the introductory section. 2 On the other hand, 

1. The omission of the express indication of § 1 in the reference to c. 508 stems from the 
fact that in the Schema of 1980 the corresponding canon ( c. 428) had just one paragraph. 
Only after the Schema of 1980 was the disposition of § 2 added, and no one remembered to 
adjust c. 1357 with that addition. 

2. Cf. our commentary on c. 566 § 2 in A. BORRAS, Les sanctions dans l'Eglise. 
Commentaire des canons 1311-1399 (Paris 1990), pp. 139-140. 

412 



BORRAS Tit. VI. The Cessation of Penalties c. 1357 

c. 1357 § 1 expressly remits to c. 976, which refers to the valid and licit re
mission of all censures, including reserved censures (and of all sins), if the 
penitent is in danger of death, by any priest, even if he does not enjoy the 
faculty of hearing confessions and although an approved priest is present 
(cf. C/C/1917, c. 882). These provisions on remission in the internal forum 
(cc. 508 § 1, 566 § 2 and 976) enable us to say that, even though two urgent 
cases have been eliminated, the Code allows broad latitude when it is a 
matter of caring for the salus animarum in particular instances. How
ever, to put any of the directive principles in the reform of CIC/1917 into 
practice-"penalties ... must be imposed and remitted only in the external 
forum"-the legislator should limit remission in the internal forum some
what, even though only slightly. 3 

4. Two more comments are needed about this first paragraph. Where 
CIC/1917 dealt with the absolution of latae sententiae censures (c. 2254), 
the Code deals only with absolution from excommunication and interdict, 
and excludes suspension. From this point of view, the current legislation 
is more consistent than the previous legislation. The restriction is easily 
understandable, because suspension does not carry with it any prohibition 
from receiving the sacraments, in particular the sacrament of penitence. 
The second aspect that we would like to emphasize refers to the fact that 
c. 1357 § 1 deals only with excommunication and interdict in persons who 
incurred it latae sententiae, in contrast to CIC/1917, which also included 
declared censures. In the current Code, exclusion of declared excommuni
cation and interdict is consistent with the principle of remission of penal
ties in the external forum. Declaration of a latae sententiae4 penalty has 
the special effect of obligating its observance in the external forum. 5 

Therefore, retaining remission of declared penalties in the internal forum 
would have implied a dislocation of the principle of remission in the exter
nal forum, a guiding principle in the preparation of the new Code. 

Incidentally, this canon did not appear in the 1973 Schema, which 
substantially modified the concepts of excommunication and interdict. 
Traditionally, these censures included among their effect a prohibition 
from receiving all the sacraments, nullo excluso. In allowing a person 
under excommunication or interdict to receive the sacraments of penance 
and anointing of the sick, it was no longer necessary to include the urgent 
cases of c. 2254 C/C/1917. Such cases were no longer justified for the 
remission of censures, since none of those penalties any longer had the 

3. CIC, Preface; cf. V. DE PAOLIS, De sanctionibus in Ecclesia. Adnotationes in Codicem: 
Liber VI (Rome 1986), pp. 102; idem, "Totum ius poenale ad externum tantum forum 
limitatum est," in Periodica 65 (1976), pp. 297-315. 

4. The special penal Law of the Code (book VI, part II, cc. 1364-1398) did not foresee 
expiatory punishments latae sententiae for any of the typified crimes. In the CIC, the latae 
sententiae application was foreseen only for censures, which is why only these can be 
declared. 

5. A. BORRAS, Les sanctions . . .  , cit., pp. 69, 70, 119. 
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effect of exclusion from the sacrament of penance. For information only, 
we point out that the 1973 Schema tried to separate the external forum 
and the internal forum in this way. The proposal was judged excessively 
radical and was rejected. 6 For that reason, it was necessary to consider 
again the hypothesis of urgent cases, so the current canon was formu
lated. 

5. Paragraph two imposes four obligations on a confessor with re
spect to a penitent, which in turn entail obligations for the penitent. The 
confessor's first duty is to impose upon the penitent the obligation of re
course ( onus recurrendi) within one month to the superior of jurisdiction 
or to a priest having the faculty to remit censures in the external forum 
(cc. 1354-1356; cf. c. 508 § 1) .  The current Code no longer includes the 
possibility of a morally impossible recourse, which c. 2254 § 3 CJC/1917 
provided in the exceptional case that a confessor could grant absolution 
without imposing the obligation for recourse. It further provided that, as a 
consequence, the confessor should carry out what the competent author
ity should have done normally: impose an appropriate penance and satis
faction for the censure. That is what the Code provided for cases of 
effective recourse. By not expressly dealing with the impossibility of re
course, the legislator has much better honored the principle that penal 
law belongs to the external forum. In addition, there are reasons to believe 
that the possibility of impossible recourse was purposely not included be
cause the obligation to have recourse is an ecclesiastical law, and ecclesi
astical laws do not obligate with grave inconvenience external to the law 
as such.7 

The second obligation of a confessor is to impose upon a penitent 
the duty to obey the instructions of whoever is going to grant absolution in 
the external forum: "onus standi huius mandati" (CJC/1917, c. 2254 § 1, in 
fine). 

The third obligation of a confessor is a new one, previously pre
scribed for cases of morally impossible recourse (CJC/1917, c. 2254 § 3). It 
imposes an appropriate penance on the penitent-congrua paenitentia
that is, to perform some work of religion, piety or charity (cf. c. 1340 § 1). 
The penance will in principle be light, since it follows remission in the in
ternal forum granted on the basis of the offender's amendment ( cf. 
c. 1358), and it should be a substitute for the penalty, not an augmentation 
of it ( c. 1312 § 3), since the medicinal purpose has been achieved. 

The fourth obligation depends upon the circumstances, quatenus 
urgeat, to the degree that there is urgency. It consists in imposing, if the 
case requires it, repair of the scandal and damage caused. CJC/1917 spoke 

6. Comm. 9 (1977), pp. 149, 322. 
7. V. DE PAOLIS, "11 Libra VI: le sanzioni nella Chiesa," in La Scuola Cattolica 112 (1984), 

pp. 371-372; A. BORRAS, Les sanctions . . .  , cit., pp. 144-145. 
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of "satisfaction for the censure," but in cases of moral impossibility of re
course ( c. 2254 § 3). Currently, repair is prescribed, if necessary, at the 
time of remission in the internal forum, prior to remission in the external 
forum. Canon 1357 § 1 supposes that the offender has repented and that 
the specifically medicinal purpose of the censure has been achieved. It re
mains to verify the achievement of the expiatory or reparative purpose 
that is required con}ointly (c. 1358 § 1; cf. c. 1347 § 2). This verification is 
for the confessor qualified to absolve from the censure; if reparation for 
the damage has not been accomplished by the time of absolution, a seri
ous promise to do so should be exacted from the penitent ( c .  134 7 § 2), 
and he should be ordered to make the reparation imposed upon him 
( C. 1357 § 2). 

6. There are four correlative obligations for a penitent. The first is to 
have recourse, himself or through a confessor, to the authority of jurisdic
tion in the external forum. The recourse obligation is imposed upon him 
sub poena reincidentiae, that is, under pain of relapsing into censure. 
This is a condition that suspends the effect of the censure; a censure re
mitted to the internal forum is suspended in its effects and is not remitted 
in the external forum, except by a superior qualified for that forum. 8 In ad
dition, it is consistent with one of the guiding principles of the reform of 
the old Code: the limitation of penal law to the external forum, although 
with care not to establish a radical caesura with the internal forum. 9 Re
course should be had within one month. 

The penitent's other three obligations are to obey the instructions 
from the superior of jurisdiction in the external forum, to fulfill the pen
ance imposed by the confessor and, if applicable, to repair the scandal and 
damage. A penitent is subject to these obligations, but not under pain of 
relapsing into his censure. 

8. Regarding the issue of distinguishing whether the condition has the effect of 
suspension or resolution, A. BORRAS, L'excommunication dans le nouveau code de droit 
canonique. Essai de definition (Paris 1987), p. 130, no. 71; idem, Les sanctions ... , cit., 
p. 143, no. 40. 

9. Cf. Comm. 1 (1969), p. 79; 2 (1970), p. 101; 7 (1975), p. 95. 
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§ 1.  Remissio censurae dari non potest nisi delinquenti 
qui a contumacia, ad normam can. 1347 § 2, recesse
rit; recedenti autem denegari nequit. 

§ 2.  Qui censuram remittit, potest ad normam can. 1348 
providere vel etiam paenitentiam imponere. 

§ 1. The remission of a censure cannot be granted except to an offender 
whose contempt has been purged in accordance with can. 134 7 § 2. 
However, once the contempt has been purged, the remission cannot 
be refused. 

§ 2. The one who remits a censure can make provision in accordance with 
can. 1348, and can also impose a penance. 

SOURCES: c. 2248 § 2; Prus PP. XII, Alloc., 5 feb. 1955 (AAS 47 [1955] 
73) 

CROSS REFERENCES: cc. 1347 § 2, 1348 

C OMMENTARY 

Alphonse Borras 

1. This canon deals with the conditions required for remission of a 
censure, or to put it another way, for absolution from a censure. Remis
sion of expiatory penalties is performed through an act of grace by the au
thority with jurisdiction, called a dispensation ( c. 85). Paragraph one 
covers c. 2248 § 2 of CJC/1917, which expressly spoke of absolution: "ab
solution cannot be refused once the author of the delict has purged the 
contempt in accordance with c. 2242 § 3." The expression "purge the con
tempt" is studied in the commentary on c. 1347 § 2, where, as in CJC/1917, 
the legislator has deemed it opportune to give a definition of what he 
means by the expression. Anyone who incurs a censure latae sententiae, 
or who is inflictedferendae sententiae, is considered "to have purged the 
contempt" when he or she has repented and also made reparation for the 
damage and scandal, or at least seriously promised to do so. The expres
sion "purge the contempt" does not mean just to cease the attitude of con
tumacy or disobedience, and the additional malice that has accompanied 
the offense. According to c. 1347 § 2 ,  it implies effective repentance for 
the offense and appropriate reparation for damage and scandal. A careful 
exegesis of the canon cannot fail to note the scope of the adverb prae
terea, which necessarily implies reparation. 1 

1. For an in depth study of c. 1347 § 2, we refer to our work: A. BORRAS, 
L'excommunication dans le nouveau code de droit canonique. Essai de definition (Paris 
1987), pp. 286-289. 
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A censure, therefore, cannot be remitted without both conditions: 
first, that the medicinal purpose, amendment of the offender, has been 
achieved, and second, that the damage and scandal have been repaired, or 
at least a serious promise has been made. Effective achievement of the 
second condition, achieving the expiatory purpose, is not required, only 
the promise to make reparation. It is clear, however, that the dual purpose 
present in the application of penalties ( c. 134 7 § 1;  cf. c. 1341) is also 
present in the remission of penalties. After the dual purpose has been 
achieved, the censure must be remitted, as expressly stated in c. 1358 § 1: 
the remission "cannot be refused." 

If the dual condition is verified-amendment and reparation-the of
f ender has a right to absolution from the censure, and the authority with 
jurisdiction has the duty to grant it. This is strictly a question of justice, 
for the cause of the censure, formal or virtual contumacy, no longer exists. 
It is, therefore, a result of the nature of censures, which contumacy for
mally, or at least virtually, implies. After contumacy disappears, there is 
no longer any reason for a censure. In any case, it is not the result of a pro
vision by the legislator in a positivist or voluntarist sense. Purging the con
tempt is a condition of remission, not a cause. Strictly speaking, the cause 
lies in the authority with jurisdiction to remit (cc. 1354-1356; cf. c. 1357). 

2. It is understandable why the remission of a censure cannot be car
ried out by means of a dispensation. A dispensation is an act of grace that 
relaxes a merely ecclesiastical law in a particular case ( c. 85). As such, a 
dispensation depends above all on the will of the authority of jurisdiction, 
not essentially on the amendment of the offender together with reparation 
for damage and scandal ( c. 134 7 § 2). We should, therefore, retain the dis
tinction between remission by absolution and remission by dispensation, a 
distinction that applies to both censures and expiatory penalties. N everthe
less, it must not be rigidly understood, as if remission of an expiatory pen
alty were a pure act of grace, unrelated to other considerations pursued in 
achieving the expiatory purpose of the penalty. In this case, too, the author
ity of jurisdiction should assess whether the specific purpose of the expia
tory penalty (if applicable, reparation for damage and scandal) has been 
achieved. The "just and reasonable cause" of the dispensation is precisely 
the accomplishment of that purpose ( c. 90). When we speak of an act of 
grace for dispensation from an expiatory penalty, it is important above all to 
compare that type of remission with absolution from a censure, which is 
something due to the offender under the terms of c. 1358 § 1. However, we 
may speak of an act of justice in remitting from both types of penalties, even 
though different purposes are sought, if in both cases compliance with the 
requirements established by the law is required. Under those conditions, re
mission of the penalty does not depend upon the judgment of the superior. 2 

2. Essentially that expressed by F. NIGRO, in P.V. PINTO (Ed.), Commento al Cadice di 
Diritto Canonico (Rome 1985), p. 796. 
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3. Paragraph two allows the person who remits a censure to adopt 
the measures provided in c. 1348 or to impose a penance. The legislator 
has not retained the possibility of inflicting a suitable vindictive penalty, 
as provided in c. 2248 § 2 of CJC/1917. An expiatory penalty directly pur
sues expiation for the offense (cf. CJC/1917, c. 2286), but achieving this 
purpose has justly been the object of a serious promise (cf. CIC, c. 1347 
§ 2). Thus, there is no longer any justification for an expiatory penalty. 

The measures included in c. 1348 are appropriate admonishments 
and other means of pastoral care, or, if applicable, penal remedies. The 
mention of penances, if applicable, to substitute for a penalty ( c. 1312 § 3) 
broadens the range of measures available "to provide for the person's wel
fare or the common good" ( c. 1348). Canon 1358 § 2 may be applicable if, 
for example, the offender has repented but has not yet repaired the scan
dal and damage caused by his offense. 
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Si quis pluribus poenis detineatur, remissio valet tantum
modo pro poenis in ipsa expressis; generalis autem 
remissio omnes aufert poenas, iis exceptis quas in peti
tione reus mala fide reticuerit. 

If one is bound by a number of penalties, a remission is valid only for 
those penalties expressed in it. A general remission, however, removes all 
penalties except those which in the petition have been concealed in bad 
faith. 

SOURCES: c. 2249 § 2 

CROSS REFERENCES: c. 1346 

C OMME NTARY ------

Alphonse Borras 

1. This canon covers remission of penalties in cases where a person 
has incurred more than one. In other words, this canon considers remis
sion when there is material accumulation of penalties. For latae senten
tiae penalties, accumulation is automatic; on the other hand, for ferendae 
sententiae penalties, canonical equity tends not to proceed to rigorous 
material accumulation. Canon 1346 honors the resolve to be merciful to 
the off ender. Canon 1359 deals with the substance of the prescription in 
CJC/1917 ( c. 2249 § 2) and assumes that a partial remission is granted, as 
CJC/1917 stated when dealing with the accumulation of censures, "If one 
is bound by a number of penalties, one can be absolved of one of them 
without being absolved of any of the rest" ( CJC/1917 c. 2249 § 1 ). 

Doctrine distinguishes between absolution from censures and abso
lution from sins. Absolution from sin is always total; a grave sin cannot be 
pardoned without pardoning other sins. Sacramental absolution recon
ciles with God and the Church, with total re-establishment in the state of 
grace. On the other hand, absolution from censures may be partial. An of
fender may be absolved from one censure and not from another. Further
more, a suspended person ( c. 1333) may even be absolved sacramentally 
and, therefore, will be in the state of grace, although still under censure. 1 

In the case of accumulation of penalties, remission is valid only for 
the penalties expressly mentioned. Depending on whether all or only 
some penalties are mentioned, remission will be total or partial. In other 

1. Cf. E. JOMBART, "Des delits et des peines," in R. NAZ (Ed.), Traite de droit canonique, 
t. 4, 2nd ed. (Paris 1954), pp. 637-638. 
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words, remission of accumulated penalties will not be general or total un
less all penalties are expressly mentioned. This first principle in the canon 
is addressed to the authority with jurisdiction to remit. 

2. This canon contains a second principle addressed instead to the 
person who has incurred several penalties: penalties concealed in bad 
faith in a petition will not be remitted. In other words, remission cannot 
claim to be general or total if it does not include all penalties mentioned in 
the petition and penalties forgotten in good faith. The legislator here 
shows his favor rei. 

If any of the accumulated penalties is reserved to the Apostolic See, 
only the Apostolic See may grant, if applicable, a general remission ( cf. 
C. 1354 § 3). 
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1360 Poenae remissio metu gravi extorta irrita est. 

The remission of a penalty extorted by grave fear is invalid. 

SOURCES: c. 2238 

CROSS REFERENCES: c. 125 § 2 

c. 1360 

C OMME NTARY ------

Alphonse Borras 

This canon is one of the numerous exceptions to the rule stated in 
c. 125 § 2, which states that, in general, a juridical act performed out of 
grave fear is valid.1 Canon 1360 is an invalidating law (c. 10); it expressly 
prescribes that an act is invalid, as did c. 2238 of CJC/1917. However, in 
contrast, the current law no longer mentions physical violence. Because 
of the grave fear it causes, physical violence a fortiori invalidates remis
sion of a penalty. Anyone forcing remission of his penalty by causing grave 
fear (with violence) in the competent superior cannot be considered sin
cerely repentant, nor can he be deemed to have repaired the scandal and 
damage caused by his offense. Finally, note that, in contrast to c. 125 § 2, 
this canon does not expressly require that the grave fear have been un
justly caused. In addition, c. 2238 of CJC/1917 also did not make that re
quirement. In the current Code, the legislator appears to no longer require 
unjustly caused fear (cf. c. 1103). This is a question of common sense, for 
it would seem there are no situations when grave fear that is just could be 
caused. 

1. The other exceptions to c. 125 § 2 are in cc. 172 § 1, 188, 643 § 1,4°, 656,4°, 1098, 1103, 
1200 § 2, 1323,4°, 1324 § 1,5°, 1345, 1538, 1620,3°. 
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§ 1 .  Remissio dari potest etiam absenti vel sub condi
cione. 

§ 2.  Remissio in foro externo detur scripto, nisi gravis 
causa aliud suadeat. 

§ 3. Caveatur ne remissionis petitio vel ipsa remissio di
vulgetur, nisi quatenus id vel utile sit ad rei famam 
tuendam vel necessarium ad scandalum reparandum. 

§ 1. A remission can be granted even to a person who is not present, or 
conditionally. 

§ 2. A remission in the external forum is to be granted in writing, unless a 
grave reason suggests otherwise. 

§ 3. Care is to be taken that the petition for remission or the remission it
self is not made public, except in so far as this would either be useful 
for the protection of the good name of the offender, or be necessary 
to repair scandal. 

SOURCES: § 1: c. 2239 § 1 
§ 2 :  C. 2239 § 2 

CROSS REFERENCES: cc. 37, 51 

C OMMENTARY 

Alphonse Borras 

1. Here are some provisions relating to the remission of penalties, or 
rather, different circumstances in which penalties may be remitted. In § 1, 
there is the possibility of remitting a penalty in the absence of the of
f ender. The adverb etiam means that a penalty may also be remitted in the 
absence of the author of the offense. In other words, a penalty is normally 
remitted in the presence of the person sanctioned. In commenting upon 
the corresponding canon in CIC/1917 (c. 2239 § 1), E. Jombart wrote that a 
penalty may be remitted "from any distance, by letter, messenger, tele
graph, telephone or radio." 1 Today, it could also be remitted by fax. Remis
sion in the external forum may be granted etiam absenti, because it is an 
act of executive power. On the other hand, remission in the internal sacra
mental forum requires the presence of the offender. 

1. E. JOMBART, "Des delits et des peines, " in R. NAZ (Ed.), Traite de droit canonique, t. 4, 
2nd ed. (Paris 1954), p. 623. 
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2. Paragraph one also provides that a penalty may be remitted condi
tionally. The condition may be suspensive or decisive. This was estab
lished in the corresponding canon of CJC/1917 (c. 2239 § 1), which also 
stated the various types of suspensive conditions. First, there may be a 
suspensive condition de praeterito, relating to the past, for example, if the 
offender has made restitution of a stolen object. The suspensive condition 
de praesenti concerns the present, for example, if the superior actually 
has the power to remit. Finally, there could be the suspensive condition de 
futuro, pertaining to the future, for example, if the superior absolves for 
the time when the offender shall have repaired the damage in question. 
Before a suspensive condition, remission operates only when the condi
tion is effectively verified. In contrast, with a decisive condition that can 
refer only to the future, remission is granted immediately in the external 
forum; but if later the condition is not fulfilled, the off ender is returned to 
his penalty (for example, if he does not submit something within a certain 
time limit). That condition is called ad reincidentiam. Canonical doctrine 
includes more types of remission depending upon the condition imposed. 
A penalty may be remitted ad effectum dumtaxat, to allow a favor to be 
received or a right to be exercised (for example, the right of election). 
This means that the penalty has been remitted only for that effect, but it 
continues for the rest. Remission may be also be granted ad cautelam, in 
case of doubt of fact. 2 

3. The second paragraph prescribes that remission in the external 
forum must be in writing, at least in principle, since a grave cause might 
make it advisable to act otherwise. That principle constitutes a specific 
application of the provisions for singular administrative acts pertaining to 
the external forum (c. 37; cf. c. 51).  Paragraph two of this canon substan
tially includes c. 2239 § 2 of CJC/1917, which did not state a mandate, as 
here (detur scripto), but a recommendation, with a touch of appropriate
ness or utility (expedit). The provision in c. 1361 § 2 is not ad validitatem, 
since the legislator provides for the possibility of an exception for grave 
cause. The exception, however, will always depend upon an assessment 
by the competent authority. To be valid, remission must be express, per
ceptible, and manifest. To be licit, it must respect the provisions estab
lished for the case by law: detur scripto. 

4. Paragraph § 3 states the principle of non-publication for both the 
petition to remit a penalty and for the remission itself. That provision is 
new; it was not found in CJC/1917. It is for the competent authority to as
sess both the utility of publication, depending upon protection of the of
f ender's reputation, and the need, depending upon reparation for the 

2. The canonists of yesteryear emphasized the necessity for the confessor, even if he does 
not have a serious doubt, to pronounce the formula "in quantum possum et tu indiges" before 
absolving the sin and, if it is the case, the delict. Cf. E. JOMBART (who cites M.C. A CORONATA), 
"Des delits . . .  ," cit., p. 624. 
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scandal. In the assessment, the competent authority must keep in mind 
the public or occult character of the penalty in question. Actually, the pro
vision in § 3 is not exclusively addressed to the authority with com
petency to remit, but may also affect the off ender. In other words, to 
safeguard his reputation or to repair scandal, in certain cases it will be 
useful and advantageous, even necessary, for the off ender to divulge the 
remission of his penalty, if the competent authority has remitted it. An ex
ample would be to counteract a rumor that gravely twisted and exagger
ated the facts, the offense or the penalty incurred, or to contradict false 
information on the offender's canonical situation. 
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§ 1. Actio criminalis praescriptione extinguitur triennio, 
nisi agatur: 
1 ° de delictis Congregationi pro Doctrina Fidei re

servatis; 
2° de actione ob delicta de quibus in cann. 1394, 

1395, 1397, 1398, quae quinquennio praescribi
tur; 

3° de delictis quae non sunt iure communi punita, si 
lex particularis alium praescriptionis terminum 
statuerit. 

§ 2 .  Praescriptio decurrit ex die quo delictum patratum 
est, vel, si delictum sit permanens vel habituale, ex 
die quo cessavit. 

§ 1. A criminal action is extinguished by prescription after three years, 
except for: 
1 ° offences reserved to the Congregation for the Doctrine of the 

Faith; 
2° an action arising from any of the offences mentioned in 

cann. 1394, 1395, 1397, 1398, which is extinguished after five 
years; 

3° offences not punished by the universal law, where a particular law 
has prescribed a particular period of prescription. 

§ 2. Prescription runs from the day the offence was committed or, if the 
offence was enduring or habitual, from the day it ceased. 

SOURCES: § 1: cc. 1703, 2240; REU 29, 31, 32, 35, 36 
§ 2: c.1705 

CROSS REFERENCES: cc. 1341, 1717-1728 

C OMME NTARY ------

Alphonse Borras 

1 .  This canon deals with the prescription of criminal actions. Pre
scription is a legal method of extinguishing an action. It operates by the 
lapse of the time allowed for initiating an action. In the area of criminal ac
tions, however, prescription is not the only way to extinguish an action; it 
may also be extinguished by the death of the offender and by condonation. 
Condonation is an act by the legitimate authority that in some way erases 
the punishable deed, and thus prevents or stops prosecution of the person 
imputed to have committed the deed (cf. CIC/1917, c. 1702). 
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During the reform of CIC/1917, some people maintained that the leg
islation did not recognize a distinction between a criminal action and a 
penal action. It is true that c. 2210 § 1 ,1 ° referred to "a penal action" which 
really should have been called "a criminal action." In addition, doctrine 
was not always clear about the notions and the distinction between them. 
Now, there is no possible doubt-the legislator himself establishes the dis
tinction. 

A criminal action is a public action that arises from the offense. It is 
brought in the name of the Church by the competent authority, that is, an 
ordinary who adopts the decision, following c .  1341 ,  after having ex
hausted all other pastoral means to obtain the amendment of the offender, 
the re-establishment of justice, and the reparation of scandal. A criminal 
action concerns either declaration of a penalty incurred latae sententiae 
or imposition of a penalty ferendae sententiae (cf. cc. 1717-1728) . 

The public good of the Church requires that a criminal action be ini
tiated within a certain time. After that time has elapsed, the action is ex
tinguished by prescription. Canon 1362 sets a time period of three years in 
principle, with various exceptions listed. 

The first exception refers to offenses reserved to the Congregation 
for the Doctrine of the Faith, which is governed by its own norms, as pro
vided in Pastor Bonus 52. Those norms will, if the case arises, establish 
another period of prescription. 

The second exception includes a group of offenses for which the 
time period is five years. First is marriage attempted by the clergy or reli
gious in perpetual vows (c. 1394); in addition, a cleric living in concubi
nage (c. 1395 § 1) ,  a cleric's scandalous continuance in an external sin 
against the sixth commandment (c. 1395 § 1), other offenses against this 
commandment aggravated by circumstances such as violence, threats, 
publicity and a minor under sixteen years of age ( c. 1395 § 2). To these of
fenses, one can add homicide, kidnapping, detention by force or fraud, 
mutilation or grave injuries ( c. 1397), including abortion ( c. 1398). 

The third exception deals with offenses punished under a particular 
law and not by universal law, and for which the particular law establishes 
a different period of time. 

2. Paragraph two of this canon details how to calculate the time pe
riod. In general, prescription runs from the day the offense was commit
ted. This refers to a simple offense (when there is unity between the 
offense and the violated law) and to a complex offense (when there is a 
plurality of offenses and unity of violated law). However, if it is a perma
nent or habitual offense, prescription runs from the day the offense 
ceased. An offense is permanent if it is uninterrupted; that is the case, for 
example, of offenses in bringing up children outside the Catholic Church 
(c. 1366), or an obstinate refusal to obey a command or prohibition 
(c. 1371,2 °) .  An offense is habitual when the law considers the habitual 
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behavior of its author in many repeated acts to be a single offense, such as 
engaging in trade or business by clergy or religious ( c. 1392). 

3. A criminal action is distinguished from a civil or contentious ac
tion arising from an offense and tending to ensure reparation of the dam
age. In this regard, the Code speaks of an action "for the repairing of 
damages" (ad damna reparanda). Canon 1729 § 1 describes it as a con
tentious or penal action that the injured party may exercise, according to 
c. 1596, for the repairing of damages sustained due to the offense. The ac
tion for repairing damages is in a certain way within the criminal action. It 
must be taken into consideration that the extinction of a criminal action 
does not extinguish an action for the reparation of damages (cf. CIC/1917, 
C. 1704, 1 °). 
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Bk. VI. Pt. I. Offences and Punishments in General BORRAS 

§ 1.  Si intra terminos de quibus in can. 1362, ex die quo 
sententia condemnatoria in rem iudicatam transierit 
computandos, non sit reo notificatum exsecutorium 
iudicis decretum de quo in can. 1651,  actio ad poe
nam exsequendam praescriptione extinguitur. 

§ 2.  Idem valet, servatis servandis, si poena per decre
tum extra iudicium irrogata sit. 

§ 1. An action to execute a penalty is extinguished by prescription if the 
judge's decree of execution mentioned in can. 1651 was not notified 
to the offender within the periods mentioned in can. 1362; these peri
ods are to be reckoned from the day the condemnatory judgement be
came an adjudged matter. 

§ 2. The same applies, with the necessary adjustments, if the penalty was 
imposed by an extra-judicial decree. 

SOURCES: cc. 1703, 1918, 2240 

CROSS REFERENCES: cc. 1341, 1342 § 1, 1362, 1651, 1653 § 1 

C OMMENTARY 

Alphonse Borras 

1. This canon deals with prescription for a penal action ad poenam 
exsequendam. This action arises from a declaratory or imposed sentence, 
and its purpose is to obtain execution of the sentence. Execution of a de
claratory or imposed sentence is within the competence of the ordinary, 
not the judge. An ordinary may suspend the obligation to execute an expi
atory penalty, thus granting a suspension according to the terms of 
c. 1344,3°. However, it may happen that, after a judge has handed down 
the sentence and executory decree (c. 1651), the offender is not notified 
of the decree. If there is no notification, the sentence cannot be executed. 
Although an executory decree falls to the judge, execution falls to an ordi
nary (cf. cc. 1348 and 1653 § 1). The ordinary may have another execute 
the judgment: mandare sententiam exsecutioni ( c. 1653 § 1 ). 

Paragraph one establishes that, if an ordinary is late and does not 
have the judgment executed before the deadline, the penal action is extin
guished by prescription. The prescription times for a penal action are the 
same as for a criminal action. 
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2. Paragraph two contains a provision consistent with what was pre
viously established in c. 1342 § 1. Here, provision is made for the possibil
ity of an extra-judicial or administrative decree to execute a penalty 
imposed by a decree made after an administrative procedure. However, 
this is the exception; the general rule is a judicial procedure, unless just 
causes oppose it. 

Strictly speaking, c. 1363 considers expressis verbis only prescrip
tions for a penal action relating to an imposed sentence, also called con
demnatory (sententia condemnatoria). However, it is our opinion that 
execution of a declaratory sentence is also subject to prescription. The 
preparatory work on the Code is deliberately silent on the case of a de
claratory sentence. It was considered that there was no executory decree 
for latae sententiae penalties.1 Since latae sententiae penalties are ap
plied automatically "ipso facto commissi delicti" ( c. 1314), there is no 
need to issue an executory decree for its effects. However, with regard to 
its declaration, one cannot say the same, since it has specific conse
quences, in particular, the obligation to observe in the external forum the 
effects already produced latae sententiae and, sometimes, certain supple
mentary effects added to those already produced. A good example is the 
provision in the Code for supplementary effects inherent in the declara
tion of excommunication incurred latae sententiae ( c. 1331 § 2). Along 
with J. Arias, we maintain that declaring a penalty latae sententiae re
quires an executory decree by the judge, referring to the effect proper to 
the declaration, and not to the execution of the effects produced latae 
sententiae. An ordinary must execute a declaratory sentence. Therefore, 
according to the terms of c. 1363, after the time period has lapsed, execu
tion of the effects of the declaration can no longer be required. 2 

1. Comm. 9 (1977), p. 174. 
2. J. ARIAS, commentary on c. 1363, in Pamplona Com; also the opinion of F. AzNAR, 

commentary on c. 1363, in Salamanca Com. 
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PARS II 
De poenis in singula delicta 

PART II 
Penalties for Particular Offences 

------- INTRODUCTION 

Angel Marzoa 

l. Introduction 

cc. 1365-1399 

In the second part of book VI of the CIC, each type of behavior that 
the supreme authority considers an offense is described, as well as the 
penalties to be applied to the offenders. This is the "special part" of penal 
law, in contrast to the "general part" (part I). 

There has been a notable reduction in the number of canons from 
CIC/1917. The reasons inspiring the preparation of part II are as follows: 

a) The desire to limit the scope of coercive powers in the Church. As 
Nigro observed, the point is "to offer a legal framework which safeguards 
a set of values highly relevant to the entire Church, under whose unfailing 
protection the particular churches ought to feel involved."1 

b) The application of the principle of decentralization in penal mat
ters, so that "the principle of subsidiarity and the necessity to define the 
minimal coercive instruments without which the ecclesiastical society 
could not remain intact"2 are harmonized. 

c) The exclusion of offenses sufficiently penalized in civil law. 

1. F. NIGRO, in P.V. PINTO (Ed.), Commento al Cadice di Diritto Canonico (Rome 1985), 
p. 800. 

2. Praenotanda of the Schema documenti quo disciplina sanctionum seu poenarum in 
Ecclesia latina denuo ordinatur (Typis Polyglottis Vaticanis 1973), pp. 9-10. Cf. also Comm. 
6 (1974), p. 34. The principle of subsidiarity was the fifth of the Principles: cf. Comm. 2 
(1969), pp. 80- 82, 89, 96. At the same time, the reduction of the number of penalties formed 
part of the ninth principle: cf. ibid., pp. 84-85. For the principle of subsidiarity in the matter 
of penalties, cf. the study of J. SANCHIS, "Rilevanza del principio di sussidiarieta nel sistema 
penale del codice de 1983," in Monitor Ecclesiasticus 114 (1989), pp. 132-142. 
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In the first Schema (1973), these criteria led to a drastic reduction in 
the number of offenses from CIC/1917; the special part contains only 
twenty-six canons. 3 This gave rise to many proposals regarding the inclu
sion of other offenses, such as unjust war, genocide, and pornography. 
However, the Commission decided those cases would not be included in 
canon law, either because they are sufficiently punished by civil law or be
cause a thorough investigation and persecution of them is beyond the 
Church's means. It is enough to have clear and frequent disapproval of 
those types of conduct expressed by the Magisterium. From the point of 
view of canon law, it is more important to attend to offenses with special 
importance in the ecclesial order, the punishment of which is necessary to 
safeguard its social order. 4 

Other proposals for specific types of offenses were considered indi
vidually. Thus, it was considered timely to include the cases covered in the 
current cc. 1365, 1366, 1369, 1372, 1374, 1380, 1382 and 1396. Some pro
posals, however, were not taken into consideration. These proposals in
cluded the matter of recording a sacramental confession, which was 
rejected because the question goes to very specific cases; therefore, it 
considered improper to include them in the general law. 5 In addition, the 
proposal to include bigamy was opposed because, if it were penalized 
with aferendae sententiae penalty, the penalty would not be applied, and 
penalizing it with an automatic penalty was contrary to the maximum re
striction criterion by which the task of codification was guided. 6 

It should be noted that, although the reduction of the number of can
ons devoted to this material is evident (36, in comparison with 101 in CIC/ 
1917), the reduction in the number of offenses is as significant. Some of 
the offenses included in CIC/1917 are not specified in CIC, but they have 
not all disappeared. Instead, they are included in broad classifications of 
offenses that have been drawn up with a rather peculiar juridical tech
nique. Sometimes, these generalized classifications actually include a 
greater number of cases. 7 In addition, there are other extravagant of
fenses, which are included in canons outside of book VI. 8 With regard to 
general legislation, there are post-Code norms, such as the Decreto Gene
ral of the CDF of September 23, 1988, which designates offenses against 

3. Cf. Code Commission, Schema documenti . . .  , cit. , pp. 27-31 (cc. 48-73) .  
4. Cf. Comm. 9 (1977), p. 319. 
5. In spite of this, in 1988, the CDF penalized this conduct by means of the Decreto 

General of September 23, 1988 (see commentary on c. 1388), in AAS 80 (1988), p. 1367. 
6. Cf. Comm. 9 (1977), pp. 318-320. 
7. Cf., e.g., cc. 1365 (in relation with cc. 2315, 2316 and 2319 § 1 , 1° CJC/1917), 1369 (2323 

and 2344 CJC/1917) ,  1375 (2334, 2337, 2345, 2346, 2390 CJC/1917) ,  1379 (2322, 2367 CIC/ 
1917), 1389 (2404-2414 CJC/1917), 1397 (2351 ,  2353, 2354 CJC/1917). 

8. Cf., e.g., cc. 1457, 1488, 1489, 1741,4°. 
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the dignity of the sacrament of penance and the right of the faithful, 9 and 
there are offenses included in the RGCR. 

2. Classification 

Canon 1321 establishes that "no one can be punished for the com
mission of an external violation of a law or precept unless it is gravely im
putable by reason of malice or of culpability." Therefore, there can be no 
punishment (nulla poena) if there is no offense. Any act or omission can 
only be an offense (nullum crimen) if a penal norm designates it as one 
("sine lege poenali praevia").10 

Thus, the term "designation" or "classification" refers to a technique 
that consists in designating in a norm a factual supposition that deserves a 
penalty. Any behavior that is unequivocally subsumable in the designated 
supposition meets the requirements that, while the objective and subjec
tive elements must still be verified, enable it to be considered to be a pun
ishable offense. 

Therefore, to determine whether a deed is penally relevant, one must 
look at the penal norms as the decisive criteria. If the deed committed 
fully fits within any of the types of offense described in the penal norms, it 
is materially anti-juridical. However, one must determine whether the 
other elements that make up the concept of offense are present in the 
commission of the deed before it can be effectively imputable and from it 
a penal sanction can be derived. 11  

Canons 1364-1399 describe the universal types of offenses for the 
Latin Church (the CCEO does the same in cc. 1436-1467). To these must 
be added the offenses established by laws outside of the Code or by the 
supreme authority for the entire Church, and the supreme authority or 
lesser authorities for any Church circumscription. 

3. Penally protected goods 

Taken together, the set of designated offenses provides an overall vi
sion of what the legislator thinks about which juridical goods most need 
protection, and within that group, looking at the gravity of the penalties 
provided for each type, which are the most important. Thus, part II of 
book VI gives a "negative" of the broad outlines of the portrait the Church 

9. Cf. note 5. 
10. See, for the penal principle of legality and the idea of the crime, the introduction to 

book VI and commentary on c. 1321 .  
11 .  See, for the concepts of anti-juridicality, imputability, and punishability: 

introduction to tit. III of part I of book VI. 
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makes of itself. If latae sententiae penalties are considered the gravest 
(cf. c. 1318) ,  followed by offenses with preceptive punishment, the follow
ing groups emerge: 

a) Those protected with latae sententiae penalties: the unity of faith 
and governance (heresy, apostasy and schism: cf. c .  1364) ; the dignity of 
the sacraments (Eucharist, penance and sacred orders, directly: cf. 
cc. 1367, 1378, 1382, 1383, 1388) ; and the Hierarchy (Roman Pontiff and 
bishops: cf. c. 1370).12 There are, in addition, the honor/reputation of a 
confessor (false denunciation of solicitation: cf. c. 1390) , human life (es
pecially abortion: cf. c. 1398) and celibacy (cf. c. 1394). 

b) Those protected with preceptive penalties: prohibited communi
catio in sacris (c. 1365); non-Catholic baptism or nurture (c. 1366) ; per
jury before ecclesiastical authority ( c. 1368) ; blasphemy, grave harm to 
public morals or slander towards religion or the Church, or exciting ha
tred, aversion or contempt for religion or the Church (c. 1369); violence 
against priests or religious in contempt of faith, the Church, ecclesiastical 
power or the ministry ( c. 1370 § 3); obstinacy in teaching condemned doc
trines or in disobeying legitimate commands or prohibitions by ecclesias
tical authority (c. 1371) ;  recourse against an act of the Roman Pontiff 
( c. 1372); public provocation of hatred or inducing disobedience to eccle
siastical authority because of some act of power or ministry (c. 1373); 
joining, promoting or taking office in associations that plot against the 
Church (c.  1374) ; profaning a sacred obj ect (c .  1 376) ;  illegitimate 
alienation of ecclesiastical goods ( c .  1377) ; simulating the sacraments 
(c. 1379); simony in administering the sacraments (c. 1380); usurping or 
unlawfully retaining ecclesiastical office (c. 1381); unduly profiting from 
Mass offerings ( c. 1385); active and passive bribery in exercising ecclesi
astical functions ( c. 1386) ; solicitation in confession (1387); violation of 
the secret of confession (c. 1 388 § 2) ;  abuse of power or office, or 
negligence in exercising power, ministry or office with harm to others 
(c. 1389) ; engaging unlawfully in trade or business by clerics or religious 
( c. 1392) ; concubinage or scandalous situation of a cleric ( c. 1395); failure 
to fulfill the obligation of residence (c. 1396); and homicide, abduction, 
forceful imprisonment, and mutilation ( c. 1397). 

Claiming that the legislator should try to designate every type of be
havior harmful to a just social order as an offense results in a kind of 
"quixotic legislation" (see commentary on book VI) .  It would end up caus
ing ius puniendi to be ineffective. The legislator must exercise legislative 
prudence to the maximum and, at each moment in time, must choose to 
protect certain juridical and social goods, leaving others without penal 
protection. Each legislative act by the human legislator is a decision in 

12. This grouping corresponds substantially with the communio fidei, sacramentorum et 
regiminis of c. 205, that is, with the elements that constitute the bonds of communio, a 
characteristic observed by F. NIGRO, in P.V. PINTO (Ed.), Commento . . .  , cit. ,  p. 800. 
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prudence, with exceptions made for cases involving natural or positive di
vine law. Each legislative decision is made at a specific moment in time. 
This happens more palpably in penal legislation, which always includes a 
component of choice. It is obvious that this choice is always open to criti
cism. Legitimate, constructive criticism can never carry with it even the 
least suspicion of disobedience. The legislator, in his prudence, will have 
obtained the advice of experts and persons responsible for tasks of gover
nance; therefore, when he makes a decision, that is the norm and, as such, 
must be respected. 

4. Necessary relation with part I 

Part II of book VI is a clear example of legislative decision-making. 
The offenses it names are those that, at this point in time, in addition to 
those proceeding from extra-codicial norms, are punishable. They reveal 
the principal sensitivities of the Church with respect to protecting the ec
clesial bonum commune. Whoever is responsible for applying the norms 
must respond to the legislator's decision and be able to assess the impor
tance, appropriateness and need to impose or declare penalties. There
fore, an adequate knowledge of the general norms (cc. 131 1-1363) is 
essential, since they must guide the application of the canons that follow 
on the elements of an offense, the nature of penalties and the criteria for 
choosing and applying them. 

5. There are several the types of offenses, illustrated by 
the systematic grouping in the different titles: 

I. Against religion and the unity of the Church ( cc. 1364-1369) 
1. Heresy, apostasy and schism 
2 .  Prohibited communicatio in sacris 
3 .  Baptism and educating children in a non-Catholic faith 
4. Profanation of the sacred species 
5. Perjury before ecclesiastical authority 
6. Blasphemy and other attacks on public morals 
7. Raillery or inciting to hatred or contempt of religion and the 

Church 

II. Against Church authorities and the freedom of the Church 
(cc. 1370-1377) 

1 .  Physical violence against the Pope, bishops, clergy or religious 
2 .  Teaching doctrine condemned by the Roman Pontiff or a Council 
3 .  Disobeying legitimate mandates from ecclesiastical authority 
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4. Recourse against an act of the Roman Pontiff 

MARZOA 

5. Inciting to aversion/hatred or disobedience to the Apostolic See or 
an ordinary because of an act of ecclesiastical power or ministry 

6. Joining, promoting or serving as an officer of an association that 
plots against the Church 

7. Impeding or coercing acts of an ecclesiastical nature 
8. Profaning a sacred object 
9. Unlawful alienation of ecclesiastical goods 

III. Usurpation of ecclesiastical functions and offenses committed in 
their exercise ( cc. 1378-1389) 
1. Absolution of an accomplice 
2. Attempting to celebrate the Eucharistic Sacrifice and confession 
3. Simulation in other sacraments 
4. Simony in administering or receiving sacraments 
5. Usurping or unlawfully retaining ecclesiastical office 
6. Episcopal ordination without pontifical mandate 
7. Ordination without lawful dimissorial letters 
8. Unlawfully exercising sacerdotal office or sacred ministry 
9. Trafficking for profit in Mass offerings 

10. Active and passive bribery 
11. Solicitation in confession 
12. Violation of the sacramental seal 
13. Violation of the secret preceding confession 
14. Abuse of power or office 
15. Negligence with damage in exercising power, ministry or office 

IV. The crime of falsehood (cc. 1390-1392) 
1. False denunciation of solicitation before an ecclesiastical superior 
2. Calumnious denunciations of offenses or damage to the good name 

of another 
3. Falsification, destruction, alteration or concealment of a public 

ecclesiastical document 
4. Use of a false or altered public document in an ecclesiastical matter 
5. Obreption and subreption in a public ecclesiastical document 

V. Offences against special obligations ( cc. 1392-1396) 
1. Prohibited engagement in trade or business by clergy or religious 
2. Infraction of penal obligations 
3. Attempted marriage by clergy or religious in perpetual vows 
4. Offenses against the sixth commandment by clergy 
5. Failure to fulfill the obligation of residency 
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VI. Offences against human life and liberty (cc. 1397-1398) 
1. Homicide, abduction or forced imprisonment, mutilation, grave in

juries 
2. Consummated abortion 

VII. General norm ( c. 1399) 
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1364 

TITULUS I 
De delictis contra religionem 

et Ecclesiae unitatem 

TITLE I 
Off enc es Against Religion and 

the Unity of the Church 

§ 1.  Apostata a fide, haereticus vel schismaticus in ex
communicationem latae sententiae incurrit, firmo 
praescripto can. 194 § 1, n. 2 ;  clericus praeterea po
test poenis, de quibus in can. 1336 § 1, nn. 1, 2 et 3 ,  
puniri. 

§ 2.  Si diuturna contumacia vel scandali gravitas postu
let, aliae poenae addi possunt, non excepta dimis
sione e statu clericali. 

§ 1. An apostate from the faith, a heretic or a schismatic incurs a latae 
sententiae excommunication, without prejudice to the provision of 
Can. 194 § 1 n. 2; a cleric, moreover, may be punished with the penal
ties mentioned in Can. 1336 § 1 nn. 1, 2 and 3. 

§ 2. If a long-standing contempt or the gravity of scandal calls for it, other 
penalties may be added, not excluding dismissal from the clerical 
state. 

SOURCES: § 1: c. 2314 § 1; CodCom Resp., 30 iul. 1934, I (AAS 26 [1934] 
494); SCRO Deer. Quaesitum est, 1 iul. 1949, 4 (AAS 41 
[1949] 334); DE/1967 19, 20 
§ 2 :  C. 2314 § 1,2 ° et 3° 

CROSS REFERENCES: cc. 194, 205, 290-293, 750-751, 1314, 1330, 1331, 
1336, 1350 
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C OMME NTARY ------

Angel Marzoa 

It is desirable to give the Church's most fundamental goods and in
terests special penal protection. Therefore, the first canon devoted to des
ignation of offenses concerns behavior contrary to the Church's most 
prized deposit, communion in faith and discipline, which, together with 
communion in the sacraments are the tria vincula that make up full com
munion in the Church ( cf. c. 205). 

I. THE NOTIONS OF HERESY, APOSTASY AND SCHISM 

In the designation of the offenses of heresy, apostasy and schism, the 
canon does not define those notions. Instead, as in other parts of part II, 
the legislator leaves the task of definition to doctrine. The same occurs 
with the designation of abortion, homicide, concubinage, simulation, usur
pation, and sacrilegious purpose as offenses. 

Thus, for a description of the factual supposition that underlies the 
criminal act, one must have recourse to other parts of the CIC and to doc
trine. In this case, one must look at c. 751, which contains definitions of 
heresy, apostasy and schism in the context of the munus sanctificandi 
(book III). However, in this canon, it is heresy, apostasy and schism that 
are defined, not the respective offenses. Therefore, from c. 751, one can 
draw only the objective element of the offense designated in c. 1364. One 
must consider the component of grave juridical-penal imputability to de
termine who is penally a heretic, apostate or schismatic. In c. 751, the leg
islator preferred to define the suppositions, in contrast to the parallel 
canon, c. 1325 CJC/1917, that directly defined who was a heretic, apostate 
or schismatic, although there are no perceptible differences regarding the 
material content of the definitions. 

II. THE OFFENCES OF HERESY, APOSTASY AND SCHISM 

Based on what one must understand as heresy, apostasy and schism 
based on c. 751 and the doctrine on those concepts, one may describe the 
offense. It is important to note that heresy is not the same as the offense of 
heresy. A person may formally be a heretic without committing the of
fense of heresy (for example, under c. 1330, someone who states or mani
fests his will opposed to a divine and Catholic truth but the statement or 
manifestation is not actually perceived by anyone; or cases where there is 
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insufficient juridical-penal imputability ex cc. 1322-1323). In addition, 
under c. 1324, there may be an offense of heresy that is not legally punish
able due to an attenuating factor. Thus, to interpret this canon adequately, 
one must distinguish between the doctrinal notions of heresy, apostasy 
and schism, the corresponding offenses, and the penalties for each of the 
offenses. 

1. Formation of the text of the canon 

Reflection, at least summarily, 1 upon the vicissitudes the drafting of 
this canon underwent, especially on the question of whether punishment 
for these offenses should be a latae or f erendae sententiae penalty, will 
help clarify the distinction between the suppositions, in this case, sins, of 
heresy, apostasy and schism, and the corresponding offenses. From the 
questions that were most debated in the successive Schemata, one may 
draw elements of interest for interpreting the current text. 

a) The 1973 Schema (c. 48) named only the offenses of heresy and 
schism. It provided for ferendae sententiae penalties ( censures for here
tics and excommunication for schismatics), with special consideration for 
the clergy. 2 

Among the animadversiones received upon drafting the canon were 
requests to designate the offenses of apostasy and heresy separately, and 
to mention not only persons who schisma suscitant but also those who 
factioni schismaticae adhaerent. With regard to penalties, it was ques
tioned whether the principal penalty should be an undetermined censure 
or the censure of excommunication and, if excommunication, whether it 
should be latae or ferendae sententiae. 3 

With respect to the separate designations of the offenses of heresy 
and apostasy, it was decided to classify them as separate offenses, and the 
question was not debated further. (The underlying question: an apostate is 
always a heretic, and all heresy is as least seminally apostasy, since it in
fluences the foundation of all faith in the Church taken in its unity and 
that unity does not lie in the intrinsic truth of each item of its contents but 
in the authority of God Himself that it reveals. 4 Thus, there would be no 

1. For a detailed study in light of the documentation, cf. A.T. GUTIERREZ-MATURANA, "El 
delito de herejia: 'iter' juridico," in Cuadernos Doctorales 10 (1993), pp. 157-23. We have 
relied for the most part on this study ( cf. pp. 198ft) for this part of the commentary. 

2. Cf. Code Commission, Schema Documenti quo Disciplina sanctionum seu poenarum 
in Ecclesia latina denuo ordinantur (Typis Polyglottis Vaticanis 1973), p. 27 (c. 48). 

3. Cf. Comm. 9 (1977), pp. 304-305. 
4. Cf. CONC. VATICAN. I, Const. Dogm. Dei Filius, in AAS 5 (1869), p. 486. 
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difference of species between apostasy and schism5).  With respect to the 
distinction between those who schisma suscitant and those who factioni 
schismaticae adhaerent, it was decided to include all cases under the sin
gle mention of schismaticus. This question also was not discussed at any 
later time. 

Concerning penalties, the question of the penalty was resolved in 
favor of excommunication. Concerning the method of incurring the pen
alty, "post aliquam discussionem Consultores concordant de statuenda 
poena excommunicationis f erendae sententiae . Excluditur poena latae 
sententiae quia perdifficilis est in hac implexa materia ut habeatur neces
saria certitudo iuridica de delicto commisso sine interventu iudicis vel su
perioris. "6 The reason adduced by the drafting group is strictly juridical: 
the necessary juridical certainty about whether an offense has been com
mitted where penal law should be applied and objective criteria used. 

At this point, the draft of the canon was accepted into the 1980 
Schema (c. 1316), with explicit mention of the three offenses of heresy, 
apostasy and schism. For all three, excommunicationferendae sententiae 
was imposed as the principal penalty. There followed special consider
ation for the clergy, continued contumacy and grave scandal, where no 
modifications of note were made. 7 

b) The principal animadversio made to c. 1316 of the 1980 Schema 
pertained to the method of incurring the penalty. Some of the Fathers con
sulted proposed that the penalty be latae sententiae. 8 Those who defended 
the latae sententiae method said that anyone committing the offense, by 
the very act of committing it, is no longer in full communion with the 
Church, regardless of whether a penalty is imposed. In addition, the possi
bility had to be avoided that bishops might act differently in some cases 
than in others. 

The response from the drafting group could hardly be more defini
tive: "Poena non potest esse latae sententiae ." Their argument consisted 
of the following points: a) Only certain offenses may be punished with 
latae sententiae penalties; they are specific and determinate acts where 
there is room for no possible doubt (the offenses of abortion and physical 

5. Cf. ST. THOMAS AQUINAS, I Sent. ,  d. 11 ,  6; expressly affirmed by A. BEUGNET, "Apostasie" 
in Dictionnaire de theologie catholique, I (Paris 1931), p. 1604. Cf. also, more directly related 
with criminal considerations, C.J. ERRAZURIZ, "La protezione giuridico-penale dell'autenticita 
della fede," in Monitor Ecclesiasticus 114 (1989), p. 125. 

6. Comm. 9 (1977), p. 305. 
7. Schema Codicis Juris Canonici iuxta animadversiones S. R. E. Cardenalium, Epi

scoporum Conf erentiarum, Dicasteriorum ecclesiasticorum, necnon Superiorum Jnstitu
torum vitae consecratae recognitum, 1980. 

8. Cf. Relatio complectens synthesim animadversionum ab Em.mis atque Exe.mis 
Patribus Commisionis ad novissimum schema Codicis Juris Canonici exhibitarum, cum 
responsionibus a Secretaria et Consultoribus datis (Typis Polyglottis Vaticanis 1981), 
pp. 300-302. For the canon that concerns us, cf. Comm. 15 (1984), pp. 46-48. 
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attempts against the Roman Pontiff are mentioned), and this is not the 
case with these offenses. b) A distinction must be made between the ob
jective reality that someone may be outside of communion with the 
Church, and the penal sanction imposed. It is not the same thing; clearly, 
everyone who is baptized and outside of ecclesial communion is not for 
that reason excommunicated. c) The penalty of excommunication pun
ishes the offense of heresy, apostasy or schism. The offense needs to be ju
ridically assessed so that the objective gravity of the act and imputability 
can be determined. In such an important matter, the greatest possible ju
ridical security is desirable, and that can be achieved only if the judge or 
superior ponders the case and all its circumstances and decides that there 
is an offense and consequently that a penalty is to be imposed. d) Auto
matic application of the penalty cannot be required when in reality, even 
for the offender, this is frequently an obscure matter. 

The drafting group relator gave several examples regarding the diffi
culty in determining with certitude whether there were offenses of heresy 
or schism. In the cases he mentioned, after long investigation, the SCDF 
did not reach any definitive solutions9 and instead reached the following 
conclusion: "From these and other cases it is clear that it is not desirable 
to punish heresy or schism with penalties latae sententiae on account of 
the intrinsic difficulty of determining when these offenses are really com
mitted." 10 The relator concluded that the necessary defense of the faith is 
provided for sufficiently by the fact that the penalty is not merely faculta
tive, but the authority of jurisdiction has an obligation to impose it.11 

With regard to the efficacy of the penal protection, the same observa
tion would apply here as the observation in response to the proposal that 
the offense in c. 1326 in the Schema (currently c. 1374) be punished with a 
latae sententiae penalty: "In genere facilis recursus ad poenas latae sen
tentiae numquam solvit difficultates et indicat quandam incapacitatem 
proprium munus gubernationis adimplendi." 12 

It can be seen that the argument against imposing latae sententiae 
penalties is impeccable. All of this takes place within the limits imposed 
by an adequate understanding of what the penalty, not the ecclesial fact, 
of excommunication is, 13 and the rationality of the juridical-penal system. 
This is why the draft of the canon remained unaltered on this point and 

9. Cf., for detailed information regarding these cases, A.T. GUTIERREZ-MATURANA, "El 
delito de herejia . . .  ," cit., pp. 21 1-214. 

10. Cf. Comm. 16 (1984), p. 47. 
11. Cf. ibid. 
12. Ibid., p. 49. 
13. Cf. A. MARzoA, La censura de excomuni6n (Pamplona 1985); idem, "El excomulgado y 

el derecho a los sacramentos, "  in Les Droits Fondamentaux du Chretien dans l 'Eglise et  
dans la societe (Fribourg 1981). 

442 



MARZOA Tit. I. Offences Against Religion . . .  cc. 1365-1369 

passed into c. 1364 of the 1982 Schema with the mandatory ferendae sen
tentiae penalty of excommunication.14 

c) However, the final project (Schema novissimum) was still to be 
revised by a small group of canonists and theologians before promulga
tion. Although we have no more information on the matter, 15 the result is 
that the current c. 1364 establishes the penalty of excommunication, latae 
sententiae, for the offenses of apostasy, heresy and schism. 

All of which leads to the following reflection. This is no attempt to 
question the validity of the decision for c. 1364, nor does it influence its ef
fect. But perhaps it has not been sufficiently kept in mind, and we have the 
paradox that in attempting to repress the offenses in question more effec
tively, the final result is that the penal sanction established is inoperable. 
Therefore, it does not achieve the desired juridical-penal protection of the 
Church's fundamental goods. Perhaps what underlies this debate is the in
adequate conceptual separation between the rupture of communion ( cf. 
c. 205) and what might be, but is not necessarily, a consequence of that 
rupture with its own effects, that is, the penalty of excommunication. The 
rupture of communion takes place ex materia; it is a rupture of the 
"bonds of profession of faith, the sacraments and ecclesiastical gover
nance" ( c. 205). It is in no way ex delicto, because the offense consists pre
cisely of the rupture. There is an offense of apostasy, heresy or schism 
only when there is a rupture with the communio Ecclesiae. It is the rup
ture that is designated as an offense. Therefore, it is not the commission of 
the offense that ruptures communio. But, the fact that, given all the ele
ments, such types of behavior are designated as offenses means that the 
legislator wishes to assert that they are especially harmful for the bonum 
Ecclesiae and wishes to add special protection for the goods of the faith, 
sacraments and ecclesiastical discipline. For that reason, designation as 
an offense carries with it a penalty (excommunication), the imposition of 
which does not simply consist of an external certification that something 
has happened, although that is certainly the assumption, but of the ex 
novo juridical constitution of a peculiar position of the offender in the 
Church with its own effects ( cf. c. 1331 for the case of excommunication): 
"effects which are given precisely because there is an excommunication, 
not because there is a sin." 16 An excommunicated offender is in a different 
situation than someone who is not in full communion with the Church by 
virtue of c .  205. In the discussion prior to promulgation that had abso
lutely no effect on the effectiveness of the promulgated norm, the reasons 
that we believe led to maintaining that excommunication should be auto
matic were along the lines of a certain similarity between the fact that 

14. Cf. Schema novissimum iuxta placita Patrum Commissionis emendatum atque 
Summa Pontifici praesentatum. 

15. See for background on this prior revision, vol. I: J. HERRANZ, "Prologue II, Genesis and 
Development of the New Code of Canon Law", p. 162ff. 

16. Cf. V. DE PAOLIS, De sanctionibus in Ecclesia (Rome 1986), p. 1 13. 
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someone has broken some bond of communion ( c. 205) and the penalty of 
excommunication, as if they were simply two points of view, which is cer
tainly not the case. A member of the faithful who is excommunicated is a 
member of the faithful who in the Church has his own juridical situation. 
In some cases, it assumes that full ecclesiastical communion has been bro
ken (the offenses of heresy, apostasy and schism, which materially as
sume a break in some bond of communion: c. 205). But, in other cases, 
this is not so; for example, actions such as abortion cannot be said to 
imply a rupture with ecclesiastical communion, at least in the same sense. 
From the point of view of a desirable juridical technique, the best thing 
would have been to impose the penalty ferendae sententiae, for the clear 
reasons given by the drafting commission. Then, after the sin of heresy 
was proved and the elements that constitute the offense were assessed, 
excommunication could either be imposed or not. 

2. Offenses 

a) Apostasy from the faith 

In CIC/1917, two types of apostasy are mentioned, apostasy of faith 
and apostasy of religion. Typical of the second type is the case of a reli
gious of perpetual vows who unlawfully leaves his religious house intend
ing to abandon the religion permanently (cf. cc. 644 and 2385 CIC/1917). 

Using the term more strictly, CIC does not mention apostasy of reli
gion (the case is referenced to the governance of religious life: cf. espe
cially cc. 696-697 in relation to 665).17 Apostasy is understood exclusively 
as a total rejection of Christian faith. It is in those terms that c. 751 defines 
the sin of apostasy. For the consummated offense of apostasy to occur in 
that material supposition, in addition to the elements of grave juridical
penal imputability deduced from cc. 1322-1323, the following are also nec
essary: a) that the subject have been baptized in the Catholic Church or 
received therein (c. 11); b) that, under c. 1330, the act of apostasy must 
have been perceived by someone. It is insufficient to have a merely inter
nal desire or attitude, with no external transcendence. That would be a 
case of the sin of apostasy and, regardless of whether or not an offense 
was verified, a rupture of full communion with the Church would be in
volved (cf. c. 205). 

b) Heresy 

Heresy is the obstinate denial or doubt, after baptism, of a truth that 
must be believed by divine and Catholic faith. These are the terms used 
in c. 751 to define the sin of heresy18 (cf. c. 750 : "Those things are to be 

17. Cf. Comm. 9 ( 1977), pp. 319-320. 
18. Cf. S. Th., II-II, q. 11 ,  a. 1. 
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believed by divine and Catholic faith ... "). Given that material assump
tion, for there to be a consummated offense of heresy, in addition to the 
elements of grave juridical-penal imputability that are deduced from 
cc. 1322-1323, the following are also required: a) that the subject have 
been baptized in the Catholic Church or received therein (c. 11); b) that, 
under c. 1330, the act of heresy have been perceived by someone. It would 
is insufficient to have a merely internal desire or attitude, with no exter
nal transcendence. That is a case of the sin of heresy and, regardless of 
whether an offense was verified, a rupture of full communion with the 
Church would be involved ( cf. c. 205). 

c) Schism 

Schism means the withdrawal of submission to the Supreme Pontiff 
or from communion with the members of the Church subject to him. 
These are the terms used in c. 751 to define the sin of schism ( cf. c. 750: 
"Those things are to be believed by divine and Catholic faith ... "). Given 
that material assumption, for there to be a consummated offense of 
schism, in addition to the elements of grave juridical-penal imputability 
that are deduced from cc. 1322-1323, the following are also required: a) 
that the subject have been baptized in the Catholic Church or received 
therein (c. 11), which excludes those baptized or brought up in separate 
ecclesial Communities; 19 b) that, under c. 1330, the act of schism have 
been perceived by someone. It is insufficient to have a merely internal de
sire or attitude, with no external manifestation. That is a case of the sin of 
schism and, regardless of whether an offense was verified, a rupture of 
full communion with the Church would be involved ( cf. c. 205). 

Under c. 751, the offense of schism may be committed in two ways, 
by refusing to submit to the authority of the Pope as the visible head of the 
Church or by refusing to commune with the members of the Church sub
ject to him. Although they can ultimately be combined due to their recip
rocal ecclesial implications, both should be kept in  mind in the 
description of the offense by the legislator. 

The first way should be clearly distinguished from disobedience ( cf. 
cc. 1371-1372, insofar as a disobedient attitude may fit into the cases 
therein designated). Disobedience assumes the recognition of authority, 
whereas schism denies the authority. In addition, for the purpose of identi
fying the offense, "the authority spoken of here is the papal authority, not 
the temporal head of the Vatican State nor of lesser Ordinaries, although it 

19. Cf. UR 3; DE/1967 II, 19; The Directorium Oecumenicum noviter compositum, March 
25, 93 does not expressly mention the topic, but it assumes the doctrinal principles of DE/ 
1967, 10, and one can indirectly deduce what is established for those who wish to be received 
into full communion with the Church from the other Church or ecclesial Community (cf. DE/ 
1993, 10 and 99). 
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is the Ordinary proper. "20 In the latter cases, refusal to submit does not 
constitute schism. 

With respect to the second way of committing schism, it is worth 
pointing out a case not always sufficiently taken into consideration by 
commentators. That is when there is flagrant denial of communion with 
the faithful subject to the Pope, both as individual members and collec
tively. That constitutes a schismatic attitude and may therefore constitute 
an offense. It vividly expresses the reality of the unique ecclesial com
munio and seems not to be considered with sufficient emphasis. Denying 
communion with members of the Church subject to the Roman Pontiff is 
ultimately to deny unity and subjection to the Roman Pontiff, for com
munio is one and unique, and it is broken when it is denied to someone 
that truly is a member of it. 

III. PENALTIES FOR THE OFFENSES OF HERESY, APOSTASY, 
AND SCHISM 

1. Automatic excommunication (§ 1) 

Anyone committing any of these three offenses incurs a censure of 
excommunication latae sententiae (cf. cc. 1314 and 1331).21 

The reference in the canon to the provisions of c. 194 § 1,2° refers to 
cases where, at the time of committing an offense, the offender holds an 
ecclesiastical office (cf. c. 145), since "one who has publicly defected from 
the Catholic faith or from communion with the Church" is ipso iure re
moved from the ecclesiastical office. This is not a new penalty. The legisla
tor merely reaffirms (firmo praescripto) that the provision of c. 194 § 1,2° 

is still in effect. Removal from office under canon 194 occurs ipso iure be
cause of the fact of public defection from the Catholic faith or from com
munion with the Church, not ex delicto. Therefore, in cases where there is 
no offense due to lack of any of the essential requirements (particularly 
for not fulfilling the condition in c. 1330), removal takes place neverthe
less. 

It must, however, be noted that, besides this provision in the CIC for 
automatic application, the problem arises that was mentioned above con
cerning the method of incurring the penalty. Establishing an automatic 
penalty in c. 1364 does not appear sufficient for removal from office to be 

20. T. GARCIA BARBERENA, in Comentarios al C6digo de Derecho Canonico, IV (Madrid 
1964), p. 457, note 15. 
21. The CCEO punishes these delicts with the penalty of greater excommunication (which 

is the same as the excommunication of the CIC) butf erendae sententiae ( cf. cc. 1346 § 1 and 
1347). In the CCEO, there are no punishments latae sententiae. 
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considered to have operated before the law and for it be urged under 
c. 194 § 2. As Arrieta comments, what is required is "some grade of inter
vention of the ecclesiastical authority so that the removal has full juridical 
efficacy ... . The act is declarative, and is made necessary, not to bring 
about the vacation of the office, but rather so that the removal can be ju
ridically demanded (also the effects of c. 1381 § 2), and consequently it 
can bring to an end the conferral of office to a new titular (cf. c. 154)."22 

This act is only declarative, which is not the same as imposing a penalty, 
but which in any case is necessary for the law. It could have been elimi
nated if the penalty had been f erendae sententiae, because the sentence 
or decree that imposes the penalty would serve as the juridical foundation 
for considering removal from office and the new provision. Thus, the men
tion of the canon ("firmo praescripto can. 194 § 1, n. 2") means that the ef
fect is produced ipso iure, not by virtue of the penalty. This, however, 
does not eliminate the need for a declarative act by the authority, without 
which the vacant office cannot be filled ( cf. c. 194 § 2). 

2. Other penalties (§§ 1 and 2) 

a) In addition to latae sententiae excommunication, if the heretic, 
apostate or schismatic is a cleric ( cf. c. 207), certain facultative ferendae 
sententiae penalties are established. They are the expiatory penalties 
listed in c. 1336 § 1,1°-3°. Although c. 1336 § 1 introduces the list of penal
ties with an open clause ("Apart from others which the law may perhaps 
establish"), the express mention of nos. 1°-3° should be interpreted specif
ically. In other words, the penalties include only prohibition or mandate of 
residence, deprivation of or prohibition against exercising power, office 
(superfluous considering c. 194 § 1,2°), function, right, privilege, faculty, 
favor, title or insignia. 

b) In addition to excommunication, in where the offender maintains 
an attitude of continued contumacy ( cf. c. 134 7 § 2) or if the scandal is 
particularly grave: 

- For any member of the faithful, indeterminate f erendae senten
tiae facultative penalties are established ( cf. cc. 1343 and 1349 for the cri
teria that the judge or superior must follow). 

- For the clergy, these penalties may include expulsion from the 
clerical state ( expressly mentioned because under c. 1349, if the penalty is 
indeterminate and the law does not provide otherwise, perpetual penalties 
cannot be imposed). For this case, see cc. 291-293 and 1350 § 2. 

22. J.I. ARRIETA, commentary on c. 194, in Pamplona Com. 
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3. Other juridical consequences derived from the offenses of 
apostasy, heresy, or schism 

MARZOA 

Although they are not strictly penal in nature, the cases under con
sideration, in addition to the express allusion in the canon to ipso iure re
moval from office, also affect the denial of church funeral rites ("to 
notorious apostates, heretics and schismatics," c. 1184 § 1,1 °). They con
stitute irregularity for receiving orders ("one who has committed the of
fense of apostasy, heresy or schism , "  c. 1041,2 °) and, in the case of 
religious, they cause ipso facto expulsion from the institute (anyone who 
"has notoriously defected from the Catholic faith," c. 694 § 1,1 °). 
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1365 

Tit. I. Offences Against Religion . . .  c. 1365 

Reus vetitae communicationis in sacris iusta poena pu
niatur. 

One who is guilty of prohibited participation in religious rites is to be pun
ished with a just penalty. 

SOURCES: cc. 1258, 2316; UR 8; DE/1967 38, 42-63 

CROSS REFERENCES: cc. 844, 861 § 2, 908, 993, 1124-1129, 1344 

1. Introduction 

C OMME NTARY ------

Angel Marzoa 

Communicatio in sacris is "participation in liturgical worship or ad
ministering the sacraments by persons belonging to different religious 
confessions that are not in full communion."1 Since it "harms the unity of 
the Church or involves formal acceptance of error or the danger of aberra
tion in the faith, of scandal and indifferentism," communicatio in sacris 
is prohibited by divine law (OE 26). 

Nevertheless, "in spite of serious differences which impede full ec
clesial communion, it is clear that all who are incorporated into Christ by 
baptism share many elements of Christian life. There is among Christians, 
then, a real communion which, though imperfect can be expressed in 
many forms including the sharing of prayer and liturgical cult" (DE/1993, 
104 a). 

Setting aside the danger of harm alluded to by Orientalium Eccle
siarum 26, communicatio is possible, but the following must be taken 
into account: "the sharing of activities and spiritual recourses must reflect 
these two facts: 1) the real communion in the life of the Spirit which al
ready exists between Christians and which is expressed in their prayer 
and in the liturgical cult; 2) the incomplete nature of this communion, be
cause of differences of faith and of ways of thinking that are incompatible 
with the unrestricted sharing of the spiritual gifts" (DE/1993, 104 c). Hence 
the need for norms to regulate communicatio: "Faithfulness to this com
plex reality makes it necessary to establish norms on the spiritual sharing, 
taking into account the diversity of ecclesial that exist between Churches 

1. E. TE.JERO, commentary on c. 844, in Pamplona Com. 
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and ecclesial Communities implied in it, such that Christians appreciate 
their common spiritual riches and enjoy them, but also call their attention 
to the need to surmount the divisions that still exist" (DE/1993, 104 d). 

In light of these references, the Catholic Church's prescriptions for 
communicatio in sacris are notably different from the norms in CIC/1917. 
In contrast to the absolute prohibition stipulated in CIC/1917 (cf. cc. 1258, 
2316, 2319 § 1,1°),2 there are cc. 933 (celebrating the Eucharist in a non
Catholic church), 844 (administering and receiving the sacraments of pen
ance, the Eucharist and anointing of the sick), 1127 § 1 (mixed marriage 
before an orthodox sacred minister), and 1183 § 3 (celebrating ecclesiastic 
funeral rites). However, the strict prohibition against concelebration of the 
Eucharist, in conformance with c. 908, remains in force. 

Finally, it is worth noting that the contents of this canon were not in 
previous schemata.3 As Nigro points out, perhaps it was the lack of due 
prudence, required by the DE/1967, but not always followed, that led to 
abuses and suggested checking them by introducing the contents of this 
canon into the final text. 4 

2. Offences 

The legislator deemed it best that the preceptive penalties provided 
for this type of offense should be determined by the prudent judgment of 
the superior or judge. Providing references to the norms on communica
tio is sufficient, with no apparent need to treat individual specific types of 
behavior separately. That is a task for the judge or superior. 

As noted above, communicatio in sacris involves participating in li
turgical worship or administering the sacraments. 

a) Different canons establish regulations for communicatio in sac
ramentis. In perhaps the clearest and most universal case of an act that 
leads to an offense, c. 908 strictly prohibits concelebration of the Eucha
rist with priests or ministers of churches or ecclesial communities not in 
full communion with the Church (cf. DE/1993, 104 e). In a general way, 
c. 861 § 2 regulates the administration of baptism in cases of necessity ( cf. 
DE/1993, 92ff.); cc. 1124-1129 regulate mixed marriages (cf. DE/1993, 143 
ff.); and c. 844 establishes the rules for communicatio in sacris in all 
other cases. 

2. The punishment of c. 2319 § 1,1° (excommunication for marriage before a non-Catholic 
minister) had already been abolished, March 18, 1966: cf. AAS 58 (1966), p. 238. 

3. It is not in the Schema of 1973. It appears for the first time in the Schema of 1980 as 
c. 1317, in the same terms as the present canon. 

4. Cf. F. NIGRO, Commento al Cadice di Diritto Canonico (Rome 1985), p. 801. 
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b) With respect to other dimensions of communicatio in sacris, the 
CIC did not treat them specifically: "melius est ut Codex de re sileat et 
Apostolica Sedes normas det circumstantiis aptatas. "5 

3. Penalties 

A preceptive but indeterminate penalty is established. The judge or 
superior must in each case, and with regard to the circumstances, evalu
ate whether the unity of the Church is harmed, whether the behavior im
plies formal adhesion to aberration or danger of aberration in the faith, 
and to what degree scandal or inducement to ideas of indifferentism may 
be caused ( cf. OE 26). In determining the penalty, the judge or superior 
must take into account the criteria established in the general norms in
volved, especially cc. 1344, 134 7, 1349, 1350. 

5. Comm. 15 (1983), p. 198. In the commentary on c. 844 (note 5), reference is made to 
specific directives of SPCU in this regard. 
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1366 Parentes vel parentum locum tenentes, qui liberos in re
ligione acatholica baptizandos vel educandos tradunt, 
censura aliave iusta poena puniantur. 

Parents, and those taking the place of parents, who hand over their chil
dren to be baptized or brought up in a non-Catholic religion, are to be pun
ished with a censure or other just penalty. 

SOURCES: c. 2319 § 1,3° et 4°; MM 15 

CROSS REFERENCES: cc. 96, 226 § 2, 751, 793-795, 798, 799, 804, 867, 
868, 1136, 1055 § 1 

C OMMENTARY 

Javier Escrivd !vars 

Under the heading "Offences Against Religion and the Unity of the 
Church," the legislator penally sanctions the behavior of parents or those 
taking their place (meaning anyone who is lawfully or de facto charged 
with rearing a minor, especially adoptive parents, tutors and family coun
sel) if they hand over a child to be baptized or brought up in a non
Catholic religion. 

There are three types of behavior named in c. 1366; therefore, there 
are three possibilities of incurring in this offense: 

- handing over a child to be baptized in a non-Catholic religion 

- handing over a child to be brought up in a non-Catholic religion 

- handing over a child to baptized and brought up in a non-Catholic 
religion 

I. HANDING OVER A CHILD TO BE BAPTIZED IN A NON-CATHOLIC 
RELIGION 

A. Active subject of the offense 

The active subjects of this offense are parents or those who take 
their place. In contrast to c. 2139, 3° of CJC/1917, c. 1366 does not speak of 
the parents' own children; therefore, the mother and father are not the 
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only ones who can commit this offense. The text of the canon also ex
pressly indicates that those who take the place of parents for a child may 
be actors in the offense. This includes a minor's tutor or guardian, adop
tive parents, family counsel, or anyone else who might have exclusive care 
or custody of a minor. 

B. Elements of the offense 

The elements of the offense are: 1) baptizing a child in a non
Catholic religion; and 2) the will of the parents or those who take their 
place to hand over the child to be baptized in a non-Catholic religion. 

I. Baptism of a child in a non-Catholic religion 

The first element is the non-Catholic baptism of the child. It is insuf
ficient to put the child in a position to be baptized in a non-Catholic reli
gion; without baptism, there is no offense. There must have been an act 
performed directed specifically toward causing the child to be baptized. 
Other acts, even if related to the proposed baptism, do not violate c. 1366, 
unless they include the initiation of performing baptism. 

Between the act directed towards non-Catholic baptism of the child 
and the actual baptism, there must be a relationship of cause and effect, a 
relationship of material causality. The means used by the active subject of 
the offense to perform the act may be of various types, but they must be 
directed toward causing non-Catholic baptism. The acts may be ones of 
commission or omission. For example, a father who directly causes a 
child's baptism in a non-Catholic religion is as guilty as a father who has a 
moral, social or legal duty to help and protect the minor, who cannot make 
decisions for himself, and fails to do so because he wants the child to 
enter a non-Catholic religion. 

2. Will to baptize outside of the Catholic religion 

The second element of this offense is the will to baptize outside of 
the Catholic religion. Malice must be present-the intention to baptize the 
child outside the Catholic religion. Since the will is an internal phenome
non, external acts that reveal the internal intention must be considered. 
The person's intention to baptize the child outside the Catholic religion 
must be clear and obvious. 

Acts that are preparatory for baptism are not punishable, since they 
are not the beginning of performance of the act. The offense is consum
mated with the actual baptism of a child outside the Catholic religion. The 
length of time between the act of handing the child over for baptism, 
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which is a manifestation of the will of the parents or those taking their 
place that the child be baptized in a non-Catholic religion, and the actual 
baptism is irrelevant, as long as there is a causal relationship. 

C. Penal sanction 

The preceptive penalty is ferendae sententiae: censure or other just 
penalty. In each case, the judge must study the objective gravity of the of
fense to impose the proper penalty. 

IL HANDING OVER A CHILD TO BE RAISED IN A NON-CATHOLIC 
RELIGION 

A. Active subject of this offense 

The parents or those taking their place are the active subjects. Simi
lar to c. 2319,4° of CIC/1917, c. 1366 does not limit the action of the sub
ject to his or her own child. Therefore, either parent may commit this 
offense with his or her child, and those taking the parents' place can also 
be active subjects of this offense. 

B. Elements of this offense 

The elements of the offense are :  1) handing over a child to be 
brought up in a non-Catholic religion; and 2) the will of the parents or 
those taking their place to hand over a child to be brought up in a non
Catholic religion. 

l. Handing over of a child to be raised in a non-Catholic religion 

In contrast to c. 2319,4° of CIC/1917, c. 1366 makes no distinction be
tween educating and raising a child in a non-Catholic religion. Raising a 
child covers formation of the whole personality; therefore, it is therefore 
broader than the concept of education, which it undoubtedly includes. 

It is both the duty and the right of parents to bring up their children. 
This is a primordial right, with roots in the calling of husband and wife to 
participate in God's creative work. The scope and content of the parents' 
duty and r ight to br ing up their children covers all areas of forming 
the children's personalities, for example, religious education, education in 
human, intellectual and moral values, and the freedom to choose their 
children's institutions of learning and school programs. In sum, this duty 
and right of the parents to bring up their children must be deemed to be a 
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true mission and as such, it commits the parents to a most grave obliga
tion. However, it does not follow that the duty and right of the parent is 
absolute or despotic; it is inseparably bound to natural and divine law. To 
summarize, all parents' duties and rights to bring up their children should 
be ordered toward participation in God's creative work. 

Parents or those taking their place who hand children over to a non
Catholic religion or to teachers to be educated in impiousness, false be
liefs or non-Catholic religion, falsify the formative mission that the family 
has been given from the Creator. They also defraud the Church of the edu
cational mission it holds by divine mandate, and rob the child of its right 
to be brought up in the faith in which it was baptized. 

2. Will to bring up children in a non-Catholic religion 

The second element of this offense is the will of the parents or those 
taking their place for the child to be brought up outside the Catholic reli
gion. Malice is required-the intention to bring up the child outside the 
Catholic religion. The intention of obtaining that education may be mani
fested either expressly or tacitly. The means used to bring up the child 
outside the Catholic religion may consist of acts of commission or omis
sion. Therefore, for example, the following commit the offense: a father 
who purposely hands over his child to a non-Catholic religion to be 
brought up; a father who puts his child in a position to receive formation 
in a non-Catholic religion; and a father who receives notice of the non
Catholic formation of his child and could easily prevent it, but does noth
ing to avoid it. 

While it is the parents' right to choose education institutions for their 
children, this does not discharge the parents from responsibility in bring
ing them up. Since choosing an educational institution that is not specifi
cally Catholic is permitted with due caution (such as non-religious 
schools, public schools, private schools, non-Catholic religious schools), 
parents and those taking their place have the inexcusable obligation to 
oversee the formation that their children receive in the institution where 
they pursue academic training. 

C. Penal sanction 

The preceptive f erendae sententiae penalty is censure or other just 
penalty. In each case, the judge must study the objective gravity of the of
fense to impose the proper penalty. 
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Ill. HANDING OVER A CHILD TO BE BAPTIZED AND BROUGHT UP 
IN A NON-CATHOLIC RELIGION 

The active subjects, the elements of the offense and the penalty pro
vided are the same as for the other two types of offense under this canon. 
In all three acts that constitute the offense penalized by the legislator in 
c. 1366, the common element is communication with non-Catholics in sa
cred matters. This attacks the religion and unity of the Church; it is also a 
grave violation of the duty of Catholics to baptize and bring up their chil
dren in the Catholic faith and to keep the family from danger to their faith. 

The obligation of parents to have their children baptized as soon as 
possible ( cf. c. 867) continues, because there is no reason that exempts 
parents from this duty, which is based on the need for baptism to obtain 
eternal life and salvation. 

Baptism, a sacrament instituted by Christ, confers the grace of re
generation. To attain this supernatural reality, the legislator is careful to 
emphasize three aspects of baptism: a) it is the door and foundation of the 
sacraments; b) receiving it actually or at least in intention is necessary in 
order to be saved; and c) it is conferred validly only by ablution with real, 
natural water in the prescribed verbal form. Saying that baptism is the 
door to and foundation of the other sacraments clearly signifies that it 
opens the way to, and sets the foundation for, valid reception of the other 
sacramental means inherited from Christ for sanctification in this life and 
future glorification in heaven. When parents give life to their children, 
they assume the responsibility for telling them about the meaning, value 
and hope included in the gift of life that is renewed from generation to 
generation through baptism. 

Within the Church, the family is the natural medium through which 
new lives are to be regenerated by baptism. It is the duty of Christian par
ents to have their children purified and regenerated by sacramental wash
ing so they may become members of the Mystical Body. This perspective 
gives the declarations of Vatican Council II a richer significance: "Without 
intending to underestimate the other ends of marriage, it must be said that 
true married love and the whole structure of family life which results from 
it are directed to disposing the spouses to cooperate valiantly with the 
love of the Creator and Savior, who through them will increase and enrich 
his family from day to day. Married couples should regard it as their 
proper mission to transmit human life and to educate their children; they 
should realize that they are thereby cooperating with the love of God the 
Creator and are, in a certain sense, its interpreters" (GS 50). 

According to the OBP, a Christian family's baptismal responsibilities 
are governed by two principles: the ecclesiality of baptism and the ecclesi
ality of the family. 
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The ecclesiality of baptism carries three assumptions: a) the Church 
received the mission to evangelize and baptize all men; it can and should 
baptize children born to Christian families; b) the Church baptizes chil
dren in its own faith, not in the faith of the children or their parents and 
godparents; c) baptism adds to the Church, the people of God, and to the 
Mystical Body, represented in the parents, godparents, and faithful Chris
tians who participate in the ministry of baptism. The Church's solicitude 
for baptism derives from those principles. 

The baptismal responsibility of the family is derived from its ecclesi
ological position, which has the following fundamental traits: a) Christian 
parents, like all baptized persons, are called to sanctity in their own condi
tion; b) one part of their specific mission in the Church when God grants 
them children is bringing up their children in the faith; c) just as procre
ation does not belong to either parent alone, but is the fruit of the love of 
both, the consequent bringing up of the children up in the faith, is the task 
of both parents. Parents who have been blessed by God with the birth of a 
new being must feel a sense of urgency from their baptismal priesthood 
and Christian paternity to ask that their child be baptized in the Church. 
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1367 
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Qui species consecratas abicit aut in sacrilegum finem 
abducit vel retinet, in excommunicationem latae senten
tiae Sedi Apostolicae reservatam incurrit; clericus prae
terea alia poena, non exclusa dimissione e statu clericali, 
puniri potest. 

One who throws away the consecrated species or, for a sacrilegious pur
pose, takes them away or keeps them, incurs a latae sententiae excommu
nication reserved to the Apostolic See ;  a cleric, moreover, may be 
punished with some other penalty, not excluding dismissal from the cleri
cal state. 

SOURCES: c. 2320; SCHO Deer. Cum ex expresso, 21 iul. 1934 (AAS 26 
[1934] 550) 

CROSS REFERENCES: cc. 899, 900, 924, 1331 § 1 

C OMMENTARY 

Alphonse Borras 

1. This canon deals with the offense of profanation of the conse
crated Eucharistic species of bread and wine (cc. 899, 900, 924). The 
canon refers to species consecrated during the Eucharistic syn axis that 
remain on the altar, as well as to those in the tabernacle or on display for 
Eucharistic adoration. The offense could be called profanation of the sa
cred species, but it does not seem suitable to speak of profanation of the 
Eucharist. Such a name would be imprecise since, strictly speaking 
( c. 18), what is profaned is the species consecrated in the Eucharist, not 
the celebration of the sacrament. 

This canon includes the substance of c. 2320 of CJC/1917, which pro
vided for latae sententiae excommunication. Before that time, a person 
who profaned the consecrated species was not punished with excommu
nication but was handed over to the secular arm of the law, which often 
inflicted capital punishment upon the off ender. Profanation of the conse
crated species was closely associated with magic and superstitious prac
tices.1 

Current legislation introduces four modifications to CJC/1917. First, 
c. 1367 does not speak of suspected heresy, which has disappeared from 
CIC. Second, there is no mention of the infamy incurred ipso facto. Infamy 

1. Cf. the sources of c. 2320 CJC/1917, as well as the historical report of F.X. WERNZ-
P. VIDAL, Ius Canonicum, t. 7, Ius Poenale ecclesiasticum, 2nd ed. (Rome 1951), pp. 478-479. 
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in law or in fact is no longer a vindictive penalty, and it is completely ab
sent from the present Code. Third, the excommunication incurred is sim
ply reserved to the Holy See, not "most especially reserved," since this 
type of reservation is completely abrogated in the present Code. During 
the preparatory work, in spite of suggestions from bodies consulted, the 
different Schemata did not provide for reserved excommunication, but 
the promulgated text retained it. Finally, whereas previously there was a 
preventive disposition for the clergy, now there is only the possibility of 
dismissal from the clerical state. Just as in the preparatory Schemata, the 
final canon has retained the provision of facultative penalties for clerics. 2 

2. The offense of profanation of the consecrated species is presented 
in three forms. The first consists of throwing away the consecrated spe
cies (abicere species consacratas) . Canonical doctrine includes in this 
category the act of scornfully throwing away consecrated hosts or scorn
fully pouring the Sacred Blood on the ground or the altar. The malice ( do
lus) proper to the offense lies precisely in scorn. Therefore, this offense 
cannot be imputed to someone who empties a ciborium or monstrance to 
steal it and leaves the hosts in the tabernacle. In such a case, the thief is 
not showing scorn toward the species consecrated in the Eucharist. 

The other two forms of the offense consist in taking away the conse
crated species or keeping them for a sacrilegious purpose ("abducere vel 
retinere in finem sacrilegum"). The simple act of taking the consecrated 
species away or keeping them does not constitute the offense; it is the 
purpose in committing the acts, the sacrilege, which determines the of
fense. For example, someone might take away the Eucharistic reserves in 
case of natural catastrophe or imminent destruction of the church, or 
keep it in his home to avoid the risk of profanation. The fact of keeping 
the consecrated hosts at home or taking them away, even though it is pro
hibited ( c. 935), does not constitute an offense in the terms of this canon, 
because there is no sacrilegious intention. 

There is a question as to whether the first form, abicere, includes a 
sacrilegious purpose. In fact, scornfully throwing away the consecrated 
species implies sacrilege. In classical terms, this is a real sacrilege, that is, 
profanation of a thing that is sacred by virtue of divine institution, in this 
case by a sacrament. It is preferable to avoid such reifying language and 
say that, in the first form in this canon, sacrilege is none other than irrev
erent and blasphemous scorn of the consecrated species, or also, without 
pleonasm, scorn of the sacrament. 

Whatever its form, the offense implies a grave sin against God or, 
using classical terminology, against the virtue of religion. The malice 
proper to the offense lies in the scorn with which the sacred species is 
treated and the sacrilegious purpose in taking them away or keeping them. 

2. Comm. 9 (1977), p. 306. 
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A Catholic who voluntarily and deliberately acts in such a manner and 
with such an intention commits a grave offense toward Christ, who gives 
himself in his Eucharistic Body. That person also mocks Christ's Sacrifice 
on the Cross and in his personal Body, and tramples on the nourishment 
that is vital to the Mystical Body. It is understandable why previously this 
offense could lead to the suspicion of heresy and cause infamy. 

3. The penal sanction provided by the canon is latae sententiae ex
communication reserved to the Apostolic See. If the off ender is a cleric, 
he may also be punished with another indeterminate and facultative pen
alty. The legislator does not exclude imposition of the gravest penalty, dis
missal from the clerical state; in fact, he expressly indicates it. 

Finally, the offense of profanation of the consecrated species may be 
occult or public. If it is public, divulging the offense adds to the grave of
fense toward God and great scandal to the ecclesial community, but it 
does not increase the penal sanction. 
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1368 

Tit. I. Offences Against Religion . . .  c. 1368 

Si quis, asserens vel promittens aliquid coram ecclesias
tica auctoritate, periurium committit, iusta poena punia
tur. 

A person who, in asserting or promising something before an ecclesiasti
cal authority, commits perjury, is to be punished with a just penalty. 

SOURCES: cc. 1743 § 3, 1755 § 3, 1794, 2323 

CROSS REFERENCES: cc. 1199, 1200 (876, 1068, 1358, 1562), 1344, 
1347, 1349, 1350 

l. Offense 

C OMMENTARY ------

Angel Marzoa 

Perjury is the violation of an oath. It is assertive if the oath is falsely 
sworn, and it is promissory if what is promised under oath is not fulfilled. 
Perjury is also promissory if a promise is made under oath without the in
tention to fulfill it, but inasmuch as there is no contrary behavior, this ex
ception is irrelevant for the law (cf. cc. 1199 and 1200, respectively). 

Whereas CJC/1917 contained separate canons on perjury, depending 
on whether it was judicial ( cf. cc. 17 43 § 3, 17 45 § 3, 1794) or extra-judicial 
( c. 2323), this canon includes all cases in a single penal norm. 

Although the terms of the designation are broad ("in asserting or 
promising something before an ecclesiastical authority"), the offense is 
committed when the law requires an ad casum oath (for example, cc. 876, 
1068, 1532, 1562) or when the authority exceptionally requires an oath for 
a specific act, but not in cases of failure to fulfill a duty after making a pre
ceptive oath before taking office.1 

2. Penalties 

A preceptiveferendae sententiae penalty is established (puniatur), 
but it is indeterminate (iusta poena). To determine the penalty, the judge 
or superior must take into account the criteria established in the general 
norms on the matter, especially cc. 1344, 1347, 1349, 1350. 

1. Cf. T. GARCIA BARBERENA, in Comentarios al C6digo de Derecho Canonico, IV (Madrid 
1964), p. 466, who, in turn, relies on A. VERMEERSCH-I. CREUSEN, Epitome Juris canonici, 
vol. 3 (Brussels 1956), no. 523. 
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Qui in publico spectaculo vel concione, vel in scripto pu
blice evulgato, vel aliter instrumentis communicationis 
socialis utens, blasphemiam profert, aut bonos mores 
graviter laedit, aut in religionem vel Ecclesiam iniurias 
exprimit vel odium contemptumve excitat, iusta poena 
puniatur. 

A person is to be punished with a just penalty, who, at a public event or as
sembly, or in a published writing, or by otherwise using the means of so
cial communication, utters blasphemy, or gravely harms public morals, or 
rails at or excites hatred of or contempt for religion or the Church. 

SOURCES: cc. 2323, 2344 

CROSS-REFERENCES: cc. 822-832, 1344, 1347, 1349-1350 

1. Offenses 

C OMMENTARY 

Angel Marzoa 

Canons 822-832 regulates matters concerning "the means of social 
communication and books in particular," as phrased in the heading for 
tit. IV of book III, which contains these canons. This set of norms is the 
basic reference for the offenses dealt with in c. 1369, especially regarding 
the obligation of pastors to exercise the "officium et ius invigilandi" so as 
to preserve the integrity of the truths of faith and morals (cf. c. 823 § 1; see 
commentary). 

To establish the components of these kinds of offenses, the elements 
that must be present according to the canon's text should be taken into ac
count: 

a) Channels of communication: public events or assemblies; pub
lished writing (books, pamphlets, flyers, etc., published defacto); means 
of communication in general (television, radio, press, electronic mail, 
etc.). 

b) Material content: blasphemy ( word or act with the intention to 
curse or slander God, directly or through slandering the Virgin or the 
saints); grave attacks on morals (spreading immoral doctrine or perform
ing gravely immoral acts); slandering religion or the Church; inciting ha
tred of or scorn for religion or the Church. 
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The fact that writings must be "divulged" has the same ratio here as 
in the text of c. 1330. Whereas in the cases in the other canons, divulgence 
is deduced from their very nature, writings, because others may receive 
them, need divulgence. Strictly speaking, such precision in the text is un
necessary ( an occult writing cannot be the element of an offense because 
it lacks otherness) but since it clarifies, it is not de trap. 

2. Penalties 

A preceptive ferendae sententiae (puniatur) but indeterminate 
(iusta poena) penalty is established. The preceptive nature of the penalty 
must be evaluated in connection with the officium invigilandi to which 
c. 823 refers. The indeterminate nature of the penalty is due to the differ
ent degrees of gravity to which this type of offenses may give rise. To de
termine the penalty, the judge or superior must take into account the 
criteria established in the general norms on the matter, especially cc. 1344, 
134 7, 1349, 1350. 
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TITULUS II 
De delictis contra ecclesiasticas auctoritates 

et Ecclesiae libertatem 

1370 

TITLE II 
Off ens es Against Church Authorities 

and the Freedom of the Church 

§ 1.  Qui vim physicam in Romanum Pontificem adhibet, 
in excommunicationem latae sententiae Sedi Apos
tolicae reservatam incurrit, cui, si clericus sit, alia 
poena, non exclusa dimissione e statu clericali, pro 
delicti gravitate addi potest. 

§ 2. Qui id agit in eum qui episcopali charactere pollet, in 
interdictum latae sententiae et, si sit clericus, etiam 
in suspensionem latae sententiae incurrit. 

§ 3. Qui vim physicam in clericum vel religiosum adhibet 
in fidei vel Ecclesiae vel ecclesiasticae potestatis vel 
ministerii contemptum, iusta poena puniatur. 

§ l. A person who uses physical force against the Roman Pontiff incurs a 
latae sententiae excommunication reserved to the Apostolic See; if 
the off ender is a cleric, another penalty, not excluding dismissal from 
the clerical state, may be added according to the gravity of the crime. 

§ 2. One who does this against a bishop incurs a latae sententiae interdict 
and, if a cleric, he incurs also a latae sententiae suspension. 

§ 3. A person who uses physical force against a cleric or religious out of 
contempt for the faith, or the Church, or ecclesiastical authority or 
the ministry, is to be punished with a just penalty. 

SOURCES: § 1: c. 2343 § 1; SCHO Deer. Cum ex expresso, 21 iul. 1934 
(AAS 26 [1934] 550) 
§ 2 :  C. 2343 § 3 
§ 3: C. 2343 § 4 

CROSS REFERENCES: cc. 1331 § 1, 1334 § 2, 1369, 1397 
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C OMME NTARY ------

Alphonse Borras 

1. This canon deals with the offense of violence, to "use physical 
force against someone" ("vim physicam adhibere in aliquem"). This ex
pression refers to a physical attack (iniuria realis), not a verbal attack 
(iniuria verbalis), which is treated in c. 1369. Physical force may affect 
bodily integrity if it is manifested with blows, injuries or the intention to 
kill. It may affect personal liberty if it takes place during detention or im
prisonment. Finally, it may affect a person's dignity, if he is deprived of it, 
if his reputation is harmed, or if he is subjected to torture. Physical force 
must be external, but the offense is not always public; it may very well be 
occult, in other words, not publicly known. 

The three paragraphs consider physical force against the Pope (§ 1), 
bishops, (§ 2) and clerics and religious (§ 3). The penal sanction provided 
in each case is different. It can be increased if the off ender is a cleric ( cf. 
§§  1 and 2). 

Following a centuries-old canonical tradition, c. 2343 of CJC/1917 
used a typical expression to designate physical force against ecclesiastics: 
violentas manus iniecere. This expression goes back to c. 15 of Lateran 
Council II in 1139, translated as follows: "In the same way we have de
cided to legislate that if anyone, at the instigation of the devil, incurs the 
guilt of the following sacrilege, that is, to lay violent hands on a cleric or a 
monk ("in clericum vel monachum violentas manus iniecerit"), he is to be 
subject to the bond of anathema; and let no bishop presume to absolve 
such a person unless he is in immediate danger of death, until he has been 
presented before the Pope and submits to his mandates ... "1 As can be 
seen, c. 15 of Lateran Council II called physical force against clerics and 
monks sacrilegio. Canon 15 also gave a name to one of the personal im
munities enjoyed by clerics, the so-called privilege of the canon. The 
personal immunity of clerics was maintained until the Constitution Apos
tolicae Sedis of 1869 and CJC/1917.2 In CJC/1917, c. 119 announced the ob
ligation of all the faithful to pay due respect to clerics according to their 
rank and office, and designated any physical force against them (iniuria 
realis) as sacrilegio ( cf. c. 2343). 

The provisions of c. 1370 are no longer justified for defending the 
privilege of the canon or as a punishment for a sacrilege. The privilege of 
the canon is now abrogated, and the other privileges belonging to clerics 

1 .  This canon was included in the Decretum Gratiani: C 17, q .  4, c .  29. 
2. Some bibliographic references can be found in A BORRAS, L'excommunication dans le 

nouveau code de droit canonique. Essai de definition (Paris 1987) , pp . 53-54; cf. notes 105-
108. 
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are not mentioned in the current Code (cf. CIC/1917, cc. 118-123). This is 
the legislative consequence of the conciliar declaration on style of life for 
presbyters: "Priests, in common with all who have been reborn in the font 
of baptism, are brothers among brothers as members of the same Body of 
Christ which all are commanded to build up" (PO 9; for bishops, cf. LG 27, 
which cites Mt 20 :28, Mark 10:45 and John 10 :11 ; for deacons, LG 29, 
which cites Saint Polycarp). Furthermore, the Code affirms equality 
among all Christians in dignity and action ( c. 208; cf. LG 32). This equality 
is founded on baptismal regeneration. Because of this fundamental equal
ity, the baptized cooperate with one other, each according to his condition 
and function, to build up the Body of Christ. 

Abrogation of the privilege of the canon carries with it the disappear
ance of the word "sacrilege" as a term for physical force against clerics. 
Who still speaks of sacrilege to the person of a cleric or profanation of a 
holy person? Furthermore, who are holy persons? Are they only clerics, or 
all Christians signed by baptism and confirmation and permanent guests 
at the Eucharistic table? All baptized persons are called to work according 
to sanctity that comes from God (2 Cor 1 :12). Everyone is included to
gether under this heading-the holy nation, the actual priesthood, the holy 
temple (1 Pet 2 :9; Eph 2:21)-to offer themselves with Christ in holy sacri
fice unto God (Rom 12:1; 15:16; Phil 2 :17). 

If there is no longer any privilege to defend or sacrilege to punish, 
what is the reason for the penal sanctions established for offenses against 
the persons named in this canon? In our opinion, there are two reasons. 
The first is spelled out in § 3 of the canon: the author of physical force 
against clerics or religious is prosecuted because he has acted out of "con
tempt for the faith, the Church and ecclesiastical or ministerial powers." 
That reason is explicit in the third paragraph; it is implied in the first two 
paragraphs, which treat physical force against the Pope and bishops. Ac
cording to this argument "a minori ad maius," the physical force punished 
in the canon is that which results from an expression of contempt for the 
faith, the Church or the ministry. 

The second reason is expressed in the preparatory work on the 
Code: the public good of the Church. 3 The public good would be exposed 
to grave diminishment in the case of physical force against the Pope be
cause of what he represents by virtue of his primacy in the College of 
Bishops and his supreme, full, immediate and universal power over the en
tire Church. The public good would also be placed in danger in cases of 
physical force against a bishop, because of what his ministry represents 
when exercised in the service of a particular church and in his care for all 
Churches. The same may be said, mutatis mutandis, for physical force 
against other clerics and religious because ordained ministers represent 

3. Comm. 9 (1977), pp. 306-307. 
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the Church through their public function, and religious, through their ca
nonical state, reveal an eminent gift for the Church's mission ( c. 57 4; cf. 
LG 44; PC 7). 

The acts of violence considered in this canon are therefore not sim
ply an attack on the personal integrity of an individual ( c .  1397). They are 
also a specific insult to what that person represents. The gravity of the 
penalties established in the canon is understandable from such a point of 
view, at least for physical force against the Pope and bishops. 

2. The offense of physical force against the Pope is punished with 
latae sententiae excommunication reserved to the Apostolic See. The res
ervation emphasizes the gravity of the offense because of what the Bishop 
of Rome represents in the College of Bishops and in his ministry in the ser
vice of the universal Church. If the offender is a cleric, § 1 provides for the 
possibility of a facultative indeterminate penalty (addi potest), not exclud
ing dismissal from the clerical state. For the legislator, this possibility de
pends upon the gravity of the offense (pro delicti gravitate). 

Physical force against a bishop, either diocesan or titular, is pun
ished with latae sententiae interdict. Paragraph 2 provides for latae sen
tentiae suspension ( c. 1334 § 2) if the offender is a cleric. On the other 
hand, § 3 punishes the offense of physical force against a cleric or reli
gious ( or female religious: cf. c. 606) with an indeterminate preceptive 
penalty, iusta poena puniatur. 
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Iusta poena puniatur: 
1 ° qui, praeter casum de quo in can. 1364 § 1 ,  doctri

nam a Romano Pontifice vel a Concilio Oecumenico 
damnatam docet vel doctrinam, de qua in can. 750 
§ 2 vel in can. 752, pertinaciter respuit, et ab Apos
tolica Sede vel ab Ordinario admonitus non retrac
tat; 

2° qui aliter Sedi Apostolicae, Ordinario, vel Superiori 
legitime praecipienti vel prohibenti non obtemperat, 
et posts monitum in inoboedientia persistit. 

The following are to be punished with a just penalty: 
1 ° a person who, apart from the case mentioned in Can. 1364 § 1, 

teaches a doctrine condemned by the Roman Pontiff, or by an Ecu
menical Council, or obstinately rejects the teaching mentioned either 
in can. 750 § 2 or in can. 752 and, when warned by the Apostolic See 
or by the Ordinary, does not retract; 

2° a person who in any other way does not obey the lawful command or 
prohibition of the Apostolic See or the Ordinary or Superior and, 
after being warned, persists in disobedience. 

SOURCES: cc. 2317, 2331 § 1* 

CROSS REFERENCES: § 1: cc. 751-752, 754, 1364 
§ 2: cc. 212 § 1, 273, 696 § 1 

l .  Offenses 

C OMMENTARY 

Carlos J. Errdzuriz M. 

a) Other offenses against the communion in the faith (c. 1371,1°) 

Apart from the extreme hypotheses of apostasy and heresy ( cf. 
cc. 751, 1364), no. 1° of this canon describes other offenses that involve 
opposition to the ecclesiastical magisterium: teaching a doctrine con
demned by the Roman Pontiff or by an ecumenical council ( cf. c. 754); and 
obstinately rejecting the doctrine described in cc. 750 § 2 and 752. Since 

* The text of this canon was amended by John Paul II, with the m.p. Ad tuendamfidem, 
May 18, 1998 (AAS 90 [1998], pp. 457-461), which introduced the mention of c. 750 § 2. 
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the juridical good at stake is communion with the faith, in spite of their 
placement under this heading, these offenses fall into the category of of
fenses against the faith.1 Although not considered by the CIC, this ques
tion was taken up again by Pastor bonus 53 when it established the penal 
competence of the CDF. Furthermore, the CCEO places the parallel of
fenses in the second paragraph of c. 1436, where § 1 provides for the of
fenses of apostasy and heresy. 

The first of these types is dealt with in similar terms by c. 2317 of 
CIC/1917. As is obvious from the reference to c. 1364 § 1, it is stated that 
this doctrine should not have been condemned as formally heretical. In
stead, it should have been under a different form of doctrinal censure: 
near to heresy, false, temerarious, scandalous, etc. Reference was made 
not only to the Roman Pontiff, but also to the Apostolic See, and doctrine 
hesitated about including condemnations emanating from Roman congre
gations, especially the Holy Office. Canon 2317 developed from a tradition 
that only considered cases in which the condemnation was made under 
express penalty of excommunication. 2 

Although c. 2317 of CIC/1917 spoke of "those who teach or defend, in 
public or in private," and c. 1436 § 2 of the CCEO refers to "whoever pro
fesses," the current CIC uses the verb "to teach" (docere). Interpreting this 
term strictly ( cf. c. 18), one author holds that only teachers in schools, es
pecially ecclesiastical institutions, are included, while catechesis and pred
ication are excluded. 3 On the other hand, an author who prefers a broader 
interpretation notes that spreading certain doctrines through written docu
ments, lectures, and the ministry of the word can be more harmful than 
doctrine coming from a teacher's podium.4 In any case, there are insuffi
cient reasons to reduce teaching to school teaching. "To teach is to show a 
doctrine to someone who does not know it, with the implicit suggestion 
that it be accepted. It is not, therefore, merely the expression of one's own 
opinion or evidence that said doctrine is not condemned, etc. "5 

Together with this traditional offense, and perhaps because it has be
come less operative to the degree that recourse to condemnations is now 
less frequent in the magisterium, the CIC (but not the CCEO) originally de
scribed another offense that consisted in obstinately rejecting the doctrine 
described in c. 752. This form, at first included in the iter of preparing the 

1. I have maintained this point in "La protezione giuridico-penale dell'autenticita della 
fede. Alcune riflessioni sui delitti contra la fede," in Monitor Ecclesiasticus 1 1 4  (1989), 
pp. 122ff. 

2. Cf. e.g., Prus IX, Const. Apostolicae Sedis, October 12, 1868, § II, 1, I, in P. GASPARRI-
1. SEREDI, Codicis Juris Canonici Fontes, vol. III (Rome 1933), no. 552, p. 26. 

3. Cf. A. CALABRESE, Diritto penale canonico, (Cinisello Balsam-Milan 1990), p. 217. 
4. Cf. L. CHIAPPETTA, fl Cadice di Diritto Canonico. Commento giuridico-pastorale, 

vol. II (Naples 1988), no. 4486, p. 504. 
5. T. GARCIA BARBERENA, Comentarios al C6digo de Derecho Canonico, vol. IV (Madrid 

1964), no. 487, p. 459. 
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CJC,6 was later eliminated as too broad.7 However, it did appear in the pub
lished text. Setting aside the questions raised by c. 752, this offense is prob
lematic because it is so broad.8 In order to avoid any attitude of mistrust or 
fear with regard to the magisterium of the Church, which must above all be 
seen as a good for salvation since it serves to guarantee revealed truth, 
broadening the description of the offenses of doctrinal disobedience seems 
convincing from the point of view of the effective operation of the canoni
cal penal system. Trying to treat the vast magisterium spoken of in c. 752 
with penal techniques runs into an opposite and twofold danger. The of
fense is transformed into either a theoretical statement or a source of arbi
trariness, which, in the current context, seems hypothetical. 

What is involved here are teachings where the authentic supreme 
magisterium is clearly compromised, although there is no twofold require
ment of formally belonging to the deposit of the faith and infallibility. This 
means that the teachings do not enter what is to be believed with divine 
and catholic faith, the opposite of which is heresy. The harm to the su
preme magisterium depends upon the mind and intention of the magiste
rial authority and is principally manifested in the type of documents used, 
the frequency with which a doctrine is proposed, and the manner of ex
pression ( cf. LG 25). Logically, there is a range of hypotheses that depend 
upon the degree of proximity to the deposit of the faith and the conse
quent obligatoriness with which any doctrine is proposed, which will in
fluence the proportional determination of the penalty. However, it is often 
better to apply administrative sanctions more broadly. An example would 
be withdrawing the mandate to teach theological subjects, or the faculty 
of preaching, without prejudice to the fact that the sanctions may also be 
expiatory penalties. These conditions would apply in cases of doctrinal 
disobedience that, although they may be serious and sufficiently pertina
cious, it is doubtful that they constitute an offense proper. 

With the Motu proprio Ad tuendam fidem of May 18, 1998, a new 
legal definition of an offense has been added, a definition that consists of 
obstinate rejection of the doctrine described in c. 750 § 2. This definition is 
introduced by the same Motu proprio where it refers to definitive teach
ings of the magisterium that, although they are not proposed as divinely re
vealed, are required to holily protect and faithfully expound the deposit of 
the faith (that is, within the sphere usually called de fide tenenda) .The 
same new offense also has been defined in c. 1436 § 2 of the CCEO. It is un
doubtedly from a text that is much more precise that that of c. 752, because 
it refers especially to when there is a solemn act of the magisterium or an 
express declaration of the Roman Pontiff regarding the definitive nature of 

6. Cf. Code Commission, Schema documenti quo disciplina sanctionum seu poenarum 
in Ecclesia Latina denuo ordinatur (Typis Polyglottis Vaticanis 1973), c. 52, 1 °. 

7. Cf. Comm. 9 (1977), p. 308. 
8. Thus, J( ohn) BOYLE, "Church Teaching Authority in the 1983 Code," in The Jurist, XLV 

(1985), pp. 160ff. 
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a doctrine taught by the universal ordinary magisterium. The fact that they 
are definitive and therefore infallible doctrines (cf. c. 749, where the term 
tenendam has been used on purpose to include them) confers a particular 
gravity to their obstinate rejection. In accord with c. 750 § 2, the member of 
the faithful in that situation is opposing the doctrine of the Catholic 
Church. 

b) Offense of rebellion ( c. 1371,2°) 

In terms similar to c. 2331 § 1 of CIC/1917, the second offense in this 
canon refers to types of disobedience towards ecclesiastical authority. 
However, these offenses do not imply rejection of the Church's authority, 
which would be schism (cf. cc. 754 , 1364). 

In contrast to CIC/1917 , which referred only to acts by the Roman 
Pontiff or the ordinary proper, the list of authorities has been lengthened 
in the current CIC: the Apostolic See (not just the pope himself), any ordi
nary (proper or not), provided that he has a relationship with the member 
of the faithful by virtue of which he may legitimately order him to do or 
prohibit him from doing something, and any other superior (a term that 
appeared in the 1982 Schema, 9 instead of moderator, a word used only to 
designate the supreme moderator or general superior: cf. c. 622). All reli
gious superiors should be included in the last category, even if they are 
not ordinaries, but as this conclusion seems excessive, the efforts to hold 
the opposite are understandable.10 The mandate or prohibition in a gen
eral norm or singular precept-the text does not distinguish between the 
two-must be legitimate. Legitimacy must be presumed if there is no 
proof to the contrary. This involves observing the requisites of both sub
stance and form for an act to obligate the faithful. The diversity and extent 
of obedience in the Church should be kept in mind: obedience of all the 
faithful to whatever the pastors as rulers of the Church may establish ( cf. 
c. 212 § 1). Apart from other possible types of obedience due to the spe
cific situation of an individual member of the faithful who has assumed 
certain ecclesial tasks or commitments, obedience is given an intensifier 
in clerics (cf. c. 213), and an extension to the specifically ministerial field 
(cf. c. 274 § 2). For religious, it is harmoniously inserted in the evangelical 
admonition of obedience professed by vow (cf. cc. 590 § 1, 601). 

Although the description of the offense is open-ended, the nature of 
penal law calls for a strict interpretation that refers to the hypothesis of 
grave violations of communion in the system. 1 1  For less grave disobedi
ence, it is sufficient to have recourse to administrative sanctions. 

9. Cf. Code Commission, Codex Juris Canonici. Schema Novissimum, 1982, c. 1371,2°. 
10. Thus, e.g. A. CALABRESE, Diritto penale canonico, cit., pp. 219ff. 
11. In this sense, cf. T.J. GREEN, Sanctions in the Church, in J.A. CORIDEN-T.J. GREEN

D .E . HEINTSCHIEL, The Code of Canon Law. A Text and Commentary (New York 1985), 
p. 922; and R. SEBOTT, Das kirchliche Strafrecht: Kommentar zu den Kanones 1311-1399 
des Codex iuris canonici, (Frankfurt/Main 1992), p. l 76f. 
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c) Some common characteristics 

In all these offenses, admonishment is a requirement for consumma
tion of the offense. Therefore, the need for an admonishment is estab
lished regardless of the fact that a censure may be applied as penalty ( cf. 
1347 § 1). Naturally, the norm in c. 1330 on the need to be received for 
there to be a consummated offense is applied to the offenses of doctrinal 
disobedience in this canon. 

2 .  Penalty 

Theferendae sententiae penalty for these offenses was initially indi
cated as facultative but was transformed into preceptive after the sugges
tions of various constitutive bodies were accepted. 12 The fact that the 
penalties are indeterminate, together with the openness of the respective 
penal types, requires prudent evaluation of each case and all its circum
stances (gravity and harm of the conduct, condition of the person doing it, 
damage and scandal caused, etc.) to determine the proportional penalties 
to be imposed. In the prior admonition, it seems right to specify the pen
alty that will be incurred if the behavior continues. 

The special gravity of the offense relating to the definitive doctrines 
described in c. 750 § 2 must be taken into account when determining the 
just penalty, which should be greater than the penalty established for 
cases of infallible magisterium ( cf. c. 752). Nevertheless, the offense is dis
tinguished from heresy, which is punished with excommunication pursu
ant to c. 1354 § 1. Canon 1349 also should be considered in the application 
of indeterminate penalties.13 

12. Cf. Comm. 9 (1977), p. 308. 
13. On this new offense, cf. J. BERNAL, La protecci6n penal de las verdades propuestas por 

el Magisterio (m.p. "Ad tuendam fidem") ,  in "Fidelium Iura" 9 (1999), pp. 77-135. 
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Qui contra Romani Pontificis actum ad Concilium Oecu
menicum vel ad Episcoporum collegium recurrit censura 
puniatur. 

A person who appeals from an act of the Roman Pontiff to an Ecumenical 
Council or to the College of Bishops, is to be punished with a censure. 

SOURCES: c. 2332 

CROSS REFERENCES: cc. 331-333 § 3, 1331-1333, 1344, 1347, 1404 

1. Introduction 

C OMME NTARY ------

Angel Marzoa 

"Those who affirm that it is licit to appeal from the judges of the 
Roman Pontiff to the ecumenical council, as a superior authority, turn 
from the strait path of truth" (Dz.-Sch., 3063). Thus, based on the testi
mony of Sacred Scripture and following the decisions of Roman Pontiffs 
and earlier councils, Vatican Council I renewed the definition of the Coun
cil of Florence (Dz.-Sch., 1307) and proclaimed this truth to be an article 
of Catholic faith that must be believed as divinely revealed ( cf. c. 750 with 
regard to 1371,1°). 

a) Historical background 

In 1460, in the Bull Exsecrabilis, Pope Pius II (1458-1464) prohibited 
calling a council against the Roman Pontiff under penalty of excommunica
tion. Before he was elevated to the Pontificate, Pius II had participated in 
conciliar ideas at a time when conciliarism was not yet considered openly 
and unequivocally contrary to the primacy of the Roman Pontiff; thus, it 
was accepted by faithful men of the Church. The conciliarist theory arose 
from the need to end the Great Schism of the West-embodied in Gregory 
XII, elected by the Roman cardinals, and Benedict XIII, elected by dissident 
cardinals.1 The first controversy occurred at the "council" of Pisa in 1409. It 
was called under conciliar proposals, but instead of being a true synod of 

1. Cf. AMANIEU, "Appel au Concile general," in Dictionnaire de Droit Canonique, I, cols. 
807ff; J.L. JIMENEZ HERNANDEZ-PINZ6N, "Conciliarismo," in Gran Enciclopedia Rialp (Madrid 
1979), pp. 182-184. 
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bishops, it was an assembly composed of groups interested in resolving the 
schism. However, not only was the problem of the schism not resolved, but 
a third pope-Alexander V-was elected. Thus, three men claimed the title 
of head of the Church. 

Later, motivated by conciliarism, a General Congregation of the Na
tions was held in Constance (1414-1418). In 1415, the Roman Pope Gre
gory XII solemnly convoked this meeting as a council, which he had not 
initiated. At the council, he resigned his pontifical authority, and Benedict 
XIII and John XXIII were deprived of their titles (John XXIII was elected 
successor to Alexander V). Pope Martin V (1417) was elected, and the en
tire Church recognized him. Thus, the Council of Constance was born of a 
meeting that was the fruit of the conciliar theory. During the first part of 
the Council of Constance, before Gregory XII's convocation, the general 
councils' superiority to the pope was unequivocally declared. Therefore, 
along with its great success in mending the schism, the Council resulted in 
conciliarist theories taking deep root among theologians and political 
leaders. 

Conciliarism surfaced with all its bravado at Basel (1431-1449). 
There, a heterogeneous group of abbots, clerics, and university men 
claimed that they were the representatives of the universal Church. They 
tried to subordinate the pope and continue the work of the worst spirit of 
Pisa and Constance. No longer was the supremacy of the council over 
doubtful popes defended. Instead, a "democratic" conception of the 
Church was claimed. It was argued that the pope's power is transmitted to 
him from all the baptized and is truly rooted in them. Therefore, the pope, 
in a certain sense, is only a delegate. Appealing to the council against acts 
of the pope follows logically. The radicalism of Basel ended with another 
election of an anti-pope. However, Eugene IV convoked the Council of 
Florence (1438-1445), where conciliarism was energetically condemned 
in the Decree for the Greeks. The conciliarist theory, however, survived in 
Gallicanism and Febronianism. 

After Pius II's Bull Exsecrabilis, conciliarist errors were condemned 
by Julius II ( 1503-1513) and Gregory XIII ( 1572-1585). Later, Pius IX 
(1846-1878) condemned it in the Constituion Apostolicae Sedis (§ 1,4; 
§ 6,1), the inspiration for the text of c. 2332 CJC/1917. 

b) The 191 7 CIC 

Canon 2332 CJC/1917 included what it had inherited from prior docu
ments and included more types of offenses than c. 1372. With respect to 
the active subject of the offense, it covered both physical and moral per
sons (universities, religious chapters or colleges). Concerning the act des
ignated as an offense, it specified appeals "to the universal Council of the 
laws, decrees, or mandates of the Roman Pontiff." With regard to penal
ties, excommunication was established speciali modo and reserved to the 
Holy See, regardless of the rank or condition of the physical person who 
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committed the offense ("though he be a king, bishop or cardinal"). With an 
equally strong reservation, interdict was prescribed for moral persons. 
The express mention of cardinals was obligatory because of the restric
tion in c. 2227 § 2 CIC/1917-there is no equivalent norm in CIC. On the 
other hand, the mention of kings and bishops was "for emphasis. "2 

c) The new canon 

Since the current CIC has eliminated any consideration of moral per
sons as subjects of the offense as well as the restriction of c. 2227 CIC/ 
1917 and the degrees of reservation, the norm in c. 1372 carries no sub
stantial differences from prior tradition. There are only two differentiating 
nuances. The expression "act of the Roman Pontiff' has been chosen, and 
express mention is made of the College of Bishops, in addition to the ecu
menical council. This addition can be explained insofar as a difference 
(with greater ecclesiological development since Vatican Council II) can be 
made between the College of Bishops as a subject of the supreme and full 
power over the Church, and the ecumenical council as a solemn form of 
exercising this power ( cf. cc. 336-337). Therefore, there could be recourse 
to the College of Bishops that would not necessarily have an ecumenical 
council as its purpose. With respect to the expression "act of the Roman 
Pontiff'' in relation to the express mention of "laws, decrees or mandates" 
in CIC/1917, the question is not very relevant; the new expression seems 
preferable, since what is important is that the recourse be against "an act 
of the Roman Pontiff," regardless of the form.3 

Regarding the development of the text of the canon, it is worth 
observing that, in the 1973 Schema, this offense was not taken into 
consideration. However, after a petition by the consultors, it was decided 
to include it, with minimal editing.4 Where the first wording was "ad Con
cilium Oecumenicum vel aliter ad Let.iscoporum Collegium," the final 
version said "ad Concilium Oecumenicum vel ad Let.iscoporum Col
legium." This change was probably due to editorial criteria, but it confirms 
the reason given above regarding naming the council and the college sepa
rately. In this regard, Nigro observes that inclusion of this offense was the 
subject of discussion, in spite of the doctrine of collegiality that had con
cerned Vatican Council II. 5 Indeed, collegiality does not assume a conces
sion to the conciliar theory in the sense of weakening affirmation of the 
primacy of the Roman Pontiff; he is personally the subject of supreme and 
full power (cc. 332-333); so is the College of Bishops, together with its 
head, the Roman Pontiff-but never without this head (c. 336). Therefore, 

2. L. MIGUELEZ, commentary on c. 2332, in C6digo de Derecho Canonico y Legislaci6n 
complementaria (Madrid 1969). 

3. L. CHIAPPETTA, Il Cadice di Diritto Canonico (Naples 1988), p. 505. 
4. Cf. Comm. 9 (1977), p. 320. 
5. Cf. F. NIGRO, in P.V. PINTO (Ed.), Commento al Cadice di Diritto Canonico (Rome 

1985), pp. 805-806. 
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recourse to the College of Bishops or an ecumenical council against an act 
of the Roman Pontiff implies denial of either the primacy of the Roman 
Pontiff (cf. cc. 333 § 3, 1404) or of his function as head of the College of 
Bishops. That is why canonical doctrine has considered recourse to a 
council as an act of declared contempt, schismatic in nature or at least 
with a saporem schismatis. 

2. Offenses 

The type of offense considered here may be broken down into the 
following elements: 

a) Active subject: any member of the faithful in any condition in the 
Church. 

b) Subject matter of the offense: recourse against an act of the 
Roman Pontiff to the College of Bishops or an ecumenical council. The 
following explanations should be helpful: 

- What is meant is any recourse or appeal ( cf. c. 333 § 3), but it must 
be formal , 6 that is, a genuine appeal or recourse to the authority of the 
college or council, taken to be above the Roman Pontiff. 

- Against an act of the Roman Pontiff: whatever the nature of the 
act (legislative, judicial or administrative), whether directed universally or 
particularly7: "tutto cio che egli ordina, programma, proibisce, ecc."8 But, 
it must be a real and properly pontifical act, 9 not an act of the Roman Cu
ria, which is an act of the dicastery itself, although its power comes from 
the root power of the pastor. 10 Under current law, no act of the Roman 
Curia can be identified as originatingfrom the Roman Pontiff for the pur
poses of this offense, 1 1  except one with the specific approval of the 

6. Cf. L. MIGUELEZ, commentary on c. 2332, cit. 
7. Cf. A. VERMEERSCH-J. CREUSEN, Epitome Juris Canonici, III, (Mechlin-Rome 1936), 

pp. 323-324; F.X. WERNZ-P. VIDAL, Jus Canonicum, VII (Rome 1937), p. 478. 
8. A. CALABRESE, Diritto Penale canonico (Milan 1990), p. 221. 
9. Given the nature and basis of the issue, we think that the distinction drawn by 

CHIAPPETTA is appropriate: namely, that the recourse-object of the delict is contrary to any 
act of the Roman Pontiff, whatever its form, granted that it proceeds from him in his capacity 
as supreme head of the Church, not as the head of the State of Vatican City: Il Cadice di 
Diritto Canonico, cit., p. 505. 

10. E. LABANDEIRA, Tratado de Derecho Administrativo can6nico, 2nd updated ed. 
(Pamplona 1992), p. 162. 

11. For opinions to the contrary, including the suppositions of the special mandate, e.g.: 
F. AZNAR, commentary on c. 1372, in Salamanca Com; L. CHIAPPETTA, Il Cadice di Diritto 
Canonico, cit., p. 505; A. CALABRESE, Diritto Penale canonico, cit . ,  p. 221 .  Cf., for this 
question, A. VIANA, "La potestad de los Dicasterios de la Curia Romana," in Jus Canonicum 
30 (1990), pp. 99-103, 109-114; E. LABANDEIRA, Tratado de Derecho administrativo, cit., 
pp. 162-164, note especially 40; V. G6MEZ IGLESIAS, "La 'aprobaci6n especifica' en la 'Pastor 
Bonus' y la seguridad juridica," in Fidelium Jura 3 (1993), pp. 361-423. 

476 



MARZOA Tit. II. Offenses Against Church Authorities . . .  c. 1372 

Supreme Pontiff, because of the express prohibition of Regolamento gene
rale della Curia Romana 134 § 4 (cf. PB 18 b). 

c) In case of recourse to an ecumenical council, that council may be 
a present or future one. The Constitution Apostolicae Sedis, which was 
the immediate precedent for c. 2332 CJC/1917, expressly used the termfu
turum Concilium. Neither CJC/1917 nor CIC expresses this distinction 
because it is self-evident. 

3. Penalties 

A semi-determinate, preceptive (puniatur)ferendae sententiae pen
alty is established. The semi-determination is important because of the re
striction imposed by c. 1349 in the case of indeterminate penalties. Here, 
the legislator himself deemed that "the gravity of the case requires it" and 
preceptively specified (cf., however, c. 1344) a censure. 

In the case of clerics, the penalty may be excommunication, inter
dict, or suspension. In the case of other members of the faithful, it may be 
only excommunication or interdict (cf. cc. 1331-1333). 

In any case, there must be at least one warning given before imposi
tion of the censure for it to be valid ( cf. cc. 134 7). 
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Qui publice aut subditorum simultates vel odia adversus 
Sedem Apostolicam vel Ordinarium excitat propter ali
quem potestatis vel ministerii ecclesiastici actum, aut 
subditos ad inoboedientiam in eos provocat, interdicto 
vel aliis iustis poenis puniatur. 

A person who publicly incites his or her subjects to hatred or animosity 
against the Apostolic See or the Ordinary because of some act of ecclesi
astical authority or ministry, or who provokes the subjects to disobedi
ence against them, is to be punished by interdict or other just penalties. 

SOURCES: cc. 2331 § 2, 2344; SCCouncil Deer. Catholica Ecclesia, 
29 iun. 1950 (AAS 42 [1950] 601-602) 

CROSS REFERENCES: cc. 361, 134 § 1, 1332, 1344, 1347, 1349, 1369 

l .  Precedents 

C OMMENTARY 

Angel Marzoa 

The precedents for this canon are in cc. 2337 and 2344 of CJC/1917. 
In c. 1373, the designation of the act in which this offense consists is more 
open. Nevertheless, perhaps keeping the two precedents in mind will help 
give specific, although non-exclusive, examples of when the circum
stances of these offenses could occur. Canon 2337 designated as an of
fense the attitude of a parish priest who tried to prevent ecclesiastical 
jurisdiction from being exercised by, for example, provocation, publicly 
collecting signatures, or inciting through the written or spoken word (§ 1), 
as well as inciting people to prevent a legitimately named priest from en
tering the parish (§ 2). Canon 2344 designated as an offense the attitude of 
anyone who promoted animosity or hate against the acts, decrees, or deci
sions of the hierarchy, as well as other cases. 

The current canon has scant prior history. It is of interest to note that 
initially some of the Fathers consulted were against introducing the canon 
since they believed that the material was found already in the preceding 
canon (current c. 1371). However, the Commission of Consultors de
fended its separate treatment: "quia aliquis simultates vel odia excitare 
potest, quin neget vel impugnet doctrinam in actis ministerii ecclesiastici 
contentam." It was suggested that the penalty not be facultative, as it was 
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in the 1973 Schema. The proposal was accepted and a preceptive penalty 
was established. 1 

2. Offenses 

There are two types of offenses established in this canon, which 
have the following elements in common: 

- The active subject of the offense may be any member of the faith
ful, even though not in a hierarchical subordinate position with the ordi
nary against whose acts the delictive act is directed, but always with 
respect to the Apostolic See. 

- The acts have as their cause or object an ecclesiastical act of au
thority or ministry of the hierarchy ("propter . . .  actum," "in eos") . This is 
not merely a direct act of incitement to generic hate or contempt, a case 
dealt with in c. 1369, when it is committed through means of social 
communication. The expression "act of ecclesiastical authority or minis
try" is broad enough to include any act binding on the subjects. The only 
caveat is that those acts must be ecclesial-canonical in nature. Therefore, 
an act of the hierarchy on strictly temporal matters, which would not be 
binding on the faithful, does not qualify. 

- The act of inciting to hate/animosity or disobedience must be di
rected at the subjects of the superior from whom the act of authority or 
ministry emanated: the Apostolic See (cf. 361) or ordinary (cf. 134 § 1) .  
Not included in these types of offenses are acts not directed immediately 
to the specific subjects (faithful of the diocese, members of the institute, 
etc . ,  under the direct jurisdiction of the ordinary and therefore the per
sons for whom his acts of authority or ministry are intended). It is possi
ble that these acts could incur in the offense of c. 1369. The restriction 
arises from the use of the term "ordinary." While the term "Apostolic See" 
includes all faithful, the term "ordinary" includes only the addressees of 
the act of authority or ministry. 

- Finally, consummation of these offenses does not depend upon 
the result being pursued. The legislator designates the attempt to incite to 
hate/animosity or disobedience as the offense proper, regardless of 
whether the objective is achieved. 

With these elements in common, the two types of offenses desig
nated in the canon are: a) publicly inciting animosity or hate against the 
Apostolic See or the ordinary because of an ecclesiastical act of authority 
or ministry; and b) inciting subjects to disobey an ecclesiastical act of 

1. Cf. Comm. 9 (1977), p. 308. 
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authority or ministry of the Apostolic See or the ordinary. Incitement does 
not need to be public. 2 

While for the first type the legal text expressly requires that the act 
be public, for the second type this specification is not made. What is al
ways required for the concept of offense is external nature (see commen
tary on c. 1321), not public nature ("public" as opposed to "private," not to 
"internal" or "inner"). Another question is that of proof, but it affects pun
ishability, not whether there is an offense to begin with. 

3. Penalties 

A semi-determinate, preceptive (puniatur)ferendae sententiae pen
alty is provided. It is semi-determinate because of the suggestion that the 
penalty be interdict or other just penalties. In the light of the restriction in 
c. 1349 on censures, the criterion that appears to have been introduced is 
that if a censure is to be imposed because "the seriousness of the case re
ally demands it, " then it must be the penalty of interdict ( cf. c. 1332). If the 
case does not demand it, then a sufficient expiatory penalty must be im
posed. When the penalty chosen is interdict, because it is a censure, then 
the requirement of prior admonishment must be observed ad validitatem 
(cf. C. 1347). 

With regard to the preceptive nature of the penalty, the provisions of 
c. 1344 must be kept in mind. 

2. Cf. in the same sense F. AZNAR, commentary on c. 1373, in Salamanca Com; F. NIGRO, 
Commento al Cadice di Diri t to  Canonico (Rome 1 985) ,  p.  806.  On the contrary, 
A. CALABRESE, Diritto Penale canonico (Milan 1990), p. 222. 
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Qui nomen dat consociationi, quae contra Ecclesiam ma
china tur, iusta poena puniatur; qui autem eiusmodi 
consociationem promovet vel moderatur, interdicto 
puniatur. 

A person who joins an association that plots against thesm Church is to be 
punished with a just penalty; one who promotes or takes office in such an 
association is to be punished with an interdict. 

SOURCES: c. 2335; SCDF Litt., 18 iul. 1974; SCDF Deel., 26 feb. 1975; 
SCDF Deel., 17 feb. 198 1 (AAS 73 [ 1981 ]  240-241) 

CROSS REFERENCES: cc. 1332, 1344, 1347, 1349-1350 

l. Introduction 

C OMME NTARY ------

Angel Marzoa 

Canon 137 4 generically deals with associations that plot against the 
Church. This leads to a comparison with cc. 2335 and 1336 CIC/19 17, 
where masonry is explicitly mentioned, then "other associations which 
plot against the Church." 

The express omission of masonry from CIC could be interpreted as a 
change of policy by the Church, but that would be an incorrect analysis. 
The point is confirmed by the 1983 Declaration of the SCDF; however, a 
knowledge of the iter taken in drawing up the canon leads to the same 
conclusion: 

a) In the 1973 Schema, not even the generic case of plotting was 
taken from 2335 CIC/1917. 

b) Perhaps due to this omission, many bishops addressed the SCDF 
and requested an evaluation and interpretation of c. 2335 (CIC/1917). On 
July 19, 1974, the SCDF replied in a Letter at some of the bishops' confer
ences. As the Letter indicates, at the request of the many petitions listed, 
the Holy See had lengthy consultations at the bishops' conferences that 
were particularly interested in or affected by the matter of the nature of 
the associations and their present activities in an effort to learn better the 
bishops' thoughts on the matter. However, with the disparity of responses 
due to the diversity of locations, the Holy See decided not to modify the 
effective date of the general legislation until the revised CIC was pub
lished. However, it noted that it must be kept in mind that penal laws are 
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to be interpreted strictly. Therefore, it was possible to teach and apply the 
opinion of those who maintained that c. 2335 CIC/1917 referred only to 
Catholics who registered in associations that really ( revera) plot against 
the Church. In any case, the prohibition against clerics, religious, and 
members of secular institutes joining any masonic association remains.1 

When consulted about the 1973 Schema, the SCDF proposed: "Valde 
oportunum videtur ut, praeter delicta hoc in articulo contenta [ referring to 
cc. 52-54 of the 1973 Schema] . . .  sequentia addantur: 'qui nomen dant as
sociationibus quae contra Ecclesiam machinantur (cf. can. 2335)': in 
formulatione generica huius delicti non includeretur expresse secta mas
sonica, sed neque excluderetur. Canon eidem applicaretur si et quatenus 
ipsa vel aliquis ex ipsius ramis vel ritibus reapse machinarentur contra 
bonum Ecclesiae; aliae specificationes statui possunt in iure particulari, 
iuxta diversa adiuncta locorum et association um. "2 

c) In accordance with the SCDF's proposal,3 at the working session 
of May 7, 1977, the penal law coetus introduced a canon that would in
clude the subject matter in question: "Qui nomen <lat consociationi quae 
contra Ecclesiam machinatur, iusta poena puniatur; qui autem eiusmodi 
consotiationem promovet vel moderatur interdicto puniatur. "4 In contrast 
to c. 2335 CIC/1917, explicit mention of masonry is omitted, as are cases 
of plotting against "legitimate civil authorities." A preceptive ferendae 
sententiae penalty was provided, the censure of interdict. 

d) However, on February 17, 1981, the SCDF published a Declaratio, 
which stated that Catholics are prohibited from joining masonic associa
tions, under pain of excommunication. It announced the Letter of July 19, 
1974 and was based on the fact that masons "locum dedit falsis et captio
sis interpretationibus." In response, it stated with regard to the subject in 
question, "nullo modo mutata est disciplina canonica." Therefore, "neque 
excommunicatio neque ceterae praevisae poenae disciplina abrogatae 
sunt." 

- What was said in the 197 4 Letter on interpretation of the canon 
must be understood, as was the proposal of the Congregation, "solum
modo tamquam appellatio ad principia generalia de interpretatione legum 
poenalium pro solutione casuum singularum personarum," who might be 
subject to judgment by the local ordinary. The Congregation did not intend 

1. The text of the Letter-cited as among the sources of the canon and dated July 18, 
1974-can be consulted in AAS 73 (1981), p. 240, note 1, where the SCDF prints it in the 
Declaration of February 17, 1981. The fontes of the canon refer to another Declaration of the 
SCDF dated February 26, 1975. 

2. Osservazione della S.CD.F, p. 17. Taken from PCILT, Acta et Documenta Pontificiae 
Commisionis Codici Juris Canonici Recognoscendo: Congregatio Plenaria (Diebus 20-29 
octobris 1981 habita) (Typis Polyglottis Vaticanis 1991), p. 152; which makes mention of the 
new Schema on p. 168. 

3. "Proponente Sacra Congregatione pro Doctrina Fidei": ibid., p. 152. 
4. Comm. 9 (1977), p. 320. 
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to give bishops' conferences the faculty to issue a general judgment on the 
nature of masonic associations that might involve a derogation of the ca
nonical norm. 5 

e) The 1980 Schema includes the matter in c. 1326, without explicit 
mention of "Masonic sects." This led to petitions from the consultors6 to 
return to the terms in c. 2335 CIC/1917, explicitly naming masonry. The 
consultors also pref erred a latae sententiae censure. 

At this point, it was deemed opportune to take the matter to the ple
nary, with a unanimous vote of the coetus that the penalty not be latae 
sententiae: a) because of the incompatibility of masonry with the Catholic 
faith-an argument used in the animadversiones-which either assumes 
the offense of heresy, in which case it falls under c. 1315 (currently 1364), 
or does not, in which case it does not merit such a grave penalty; and b) as 
for "plotting" against the Church, masonic sects are not the same in all 
places. Therefore, it seemed better that penal norms more in accord with 
the specific circumstances be established in particular laws, where neces
sary. 

f) At the plenary (VU Congregatio, October 1981) the question was 
addressed in the following terms: "Utrum reassumi debeat can. 2335 
vigentis CIC in quo nomen dantes sectae massonicae aliisvis eiusdem 
generis associationibus quae 'contra Ecclesiam vel legitimas civiles po
testates machinantur' puniuntur excommunicatione latae sententiae an 
sufficiat can. 1326 Schematis?"7 

In the documentation attached to the consultation, the animadver
sio brought by the German Conference of Bishops had specific weight, 
with an extensive exposition resulting from a "long and deep examination 
made in 197 4-1980 in the form of an official encounter between the Catho
lic Church and masonry."8 The German bishops had reached the conclu
sion that it was not compatible to belong to masonry and the Church. 
Therefore, they proposed to retain the content of c. 2335 CIC/1917 in the 
new legislation. 

Also attached as a working document was a votum from the canonist 
E. Gomez, op., who advocated in favor of the thesis of the coetus that the 
penalty should not be latae sententiae, much less excommunication. He 
proposed remission of the question to the bishops' conferences in nations 
where circumstances made more specific and grave measures advisable.9 

5. Cf. AAS 73 (1981), pp . 240-241. 
6. Cf. Comm. 16 (1984), pp . 48-49. 
7. Cf. PCILT, Acta et Documenta . . . , cit. , pp. 150-168, 308-312. 
8. Cf. PCILT, Acta et Documenta . . . , cit. , p. 152. For the text of the animadversio: pp. 152-

164. 
9. Cf. ibid. , pp. 165-167. 

483 



c. 1374 Bk. VI. Pt. II. Penalties for Particular Offences MARZOA 

At the plenary study sessions, 10 not all the Fathers accepted the rea
soning of the coetus, such as the need to reduce latae sententiae penalties 
to a minimum, to leave the penalty of excommunication for a very few and 
very grave offenses, and deficiencies of juridical certainty sufficient for the 
penalty, since it is automatic, to be effective. However, the theological and 
pastoral arguments were profound. They especially valued the psychologi
cal repercussion that elimination from the new Code of any explicit men
tion of masonry could have on public opinion. There were a number of 
proposals to preserve the penalty of latae sententiae excommunication 
and to mention masonry explicitly. Other Fathers, however, supported the 
thesis of the coetus. When the question was submitted to a vote, although 
there were a number of votes in favor of returning to c. 2335, a majority 
was favorable to the text of c. 1326 in the Schema. 11 In addition, the pro
posal to assign different penalties to "joining an association ... " and "pro
moting or taking office" was accepted. 

g)In the same month and year that the new Code took effect, a new 
Declaration of the SCDF (November 26, 1983) answered the doubts of in
terpretation raised by omitting an explicit mention of masonic associa
tions in the canon. The Declaration stated that the omission was due 
solely to editorial policy and did not alter the negative judgment on those 
associations, because their principles are incompatible with Church doc
trine. The same principle is applicable to other associations that are not 
explicitly mentioned. Thus, nothing of substance was added to the mean
ing of the 1981 Declaration.12 

It is evident that the interpretation of the canon is unequivocal. What 
is being dealt with is the designation of an offense that includes any asso
ciation that plots against the Church. Belonging to an association that has 
among its objectives to harm the Church in any way is obviously contrary 
to being a member of the Church. 

2. Offenses 

There are two offenses established in the canon: a) joining an asso
ciation that plots against the Church ( nomen dare is understood as to reg
ister, join, become a member, participate, etc.13); and b) taking office in 
or promoting such an association. 

Obviously, the second offense is graver in a material sense, since it 
assumes taking on the tasks of promoting and directing anti-Church activ
ities. It is also graver because the function of directing or promoting 

10. Cf. ibid., pp. 308-330. 
11 . For technical reasons, the voting is carried out twice, on two separate days: cf. ibid., 

pp. 330, 352. 
12. Cf. AAS 76 (1984) , p. 300. 
13. Cf. A. CALABRESE, Diritto penale canonico (Milan 1990), p. 223. 
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implies greater involvement and, therefore, greater subjective responsibil
ity. Thus, it is consistent that the penalty provided is greater. 

Regarding "plotting against the Church, "  as Calabrese points out, it is 
not required that all the association's activities are directed against the 
Church. It is sufficient that conspiracy is a part of the institution or de 
facto of its purposes and activity, 14 even if that is not its sole raison d 'etre. 
As the SCDF stated, "si et quatenus ipsa vel aliquis ex ipsius ramis vel riti
bus reapse machinarentur contra bonum Ecclesiae."15  

It can be argued that, in comparison with CJC/1917 (c. 2335), not ex
plicitly mentioning any associations or making the penalty automatic 
leaves the norm so general that it is difficult to apply. It is true that the 
norm in c. 137 4 absolutely involves the authority, since it is the authority 
that must evaluate each case to determine to what degree any particular 
association meets the description of the designated offense. But, as the 
penal law coetus suggested in response to the first animadversiones to 
the offense, facile recourse to automatic penalties never resolves difficul
ties; on the contrary, it indicates a certain inability on the part of whoever 
has the function of governance to fulfill his job adequately. 16 

Nevertheless, in spite of the absence of an explicit mention of ma
sonic associations in the canon, the 1983 SCDF Declaration must be kept 
in mind. It clarifies that the Church 's judgment on the matter has not 
changed. Members of the faithful who belong to masonic associations are 
in a state of grave sin and cannot come to the Eucharist. Lesser ecclesias
tical authorities cannot derogate from this norm. This is sufficient reason 
to believe that subsumption of masonic associations should be assumed, 
even though, in the case of other associations, an explicit statement 
should be made by the hierarchy in order to determine if they fall into this 
type of offense. Only a specific judgment to the contrary would justify an 
explicit pronouncement of non-subsumption, which would have to be well 
founded. 

3. Penalties 

There are different penalties for each of the designated offenses: 

a) For the offense of joining, the canon provides a preceptive (pu
niatur), ferendae sententiae, but indeterminate (iusta poena) penalty. To 
determine the penalty, the judge or superior must take into account the 
criteria established in the general norms on the matter, especially cc. 1344, 

14. Cf. ibid., pp. 223-224. 
15. Letter of the SCDF from 1974: cf. note 1. 
16. Cf. Comm. 16 (1984), p. 49. 
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1347, 1349, 1350. With respect to the preceptive nature of the penalty, the 
provisions of c. 1344 must be kept in mind. 

b) For the offense of promoting or taking office, there is a determi
nate preceptive (puniatur) ferendae sententiae penalty, interdict ( cf. 
c. 1322). Because this penalty is a censure, the requirement of prior ad
monishment ( cf. c. 134 7) must be observed ad validitatem. With respect 
to the preceptive nature of the penalty, the provisions of c. 1344 must be 
kept in mind. 
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Qui impediunt libertatem ministerii vel electionis vel po
testatis ecclesiasticae aut legitimum bonorum sacrorum 
aliorumve ecclesiasticorum bonorum usum, aut perter
rent electorem vel electum vel eum qui potestatem vel 
ministerium ecclesiasticum exercuit, iusta poena puniri 
possunt. 

Those who hinder the freedom of the ministry or of an election or of the 
exercise of ecclesiastical power, or the lawful use of sacred or other eccle
siastical goods, or who intimidate either an elector or one who is elected 
or one who exercises ecclesiastical power or ministry, may be punished 
with a just penalty. 

SOURCES: cc. 2334, 2337, 2345, 2346, 2390; CodCom Resp. V, 25 iul. 
1926 (AAS 18 [1926] 394); SCCouncil Deer. Catholica Eccle
sia, 29 iun. 1950 (AAS 42 [ 1950] 601-602) 

CROSS REFERENCES: cc. 164ff, 1343-1344, 1347, 1349-1350 

l. Introduction 

C OMME NTARY ------

Angel Marzoa 

Offenses from various canons of CJC/1917 are grouped together in 
this canon. As indicated in the sources of the canon, to find the elements 
of the matter constituting the offense, we must look at cc. 2334, 2337, 
2345, 2346, and 2390 CJC/1917. Under the general framework of the head
ing under which this norm is placed, the general concept is hindering the 
exercise of ecclesiastical functions. The sanction provided for all the of
fenses is indeterminate and facultative, in contrast to the gravity and auto
matic application of most of the penalties in the CJC/1917 canons cited. 

Now that the field of designated offenses is so open, many different 
degrees of material gravity are also possible. That is why, after opting for 
such a broad type of offense, the legislator leaves it to the prudence of the 
authority with jurisdiction to decide about the punishment and determine 
the penalty. 
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2. Offenses 

The types of offenses included in this canon are very generic; how
ever, they deal with two types of behavior: hindering and intimidation. 

Hindering is performing any action to prevent the free exercise of 
any activity. Arias notes: "The action must be effective; therefore it is a 
material offense that needs an actual result. One may find here situations 
of attempted or frustrated offenses"1 (see commentary on c. 1328). In ad
dition, Canon 1373 must be taken into consideration since it treats cases 
of inciting persons to disobedience against acts of ecclesiastical authority 
or ministry. 

The cases specifically designated as offenses include: 

- hindering the free exercise of ecclesiastical ministry, especially 
administration of the sacraments and preaching; 

- hindering a canonical election ( election must be understood to 
mean the system of filling an ecclesiastical office; cf. cc. 164ff). It includes 
freedom of electors to be able to perform the act of election, freedom of 
the elected to accept the duty for which elected, and freedom of the per
son who must, if required, confirm the election; 

- hindering the free exercise of ecclesiastical power (cf., e.g., 
cc. 129ff, 331, 336, 381, 391); 

- hindering the lawful use of sacred goods ( cf. cc. 1171 and 1269) or 
other ecclesiastical goods (cf. c. 1257 § 1). The hindering action must be 
unjust; therefore, it would not be an offense to hinder or prevent the un
lawful use of the goods. 

Intimidation is broader than that of hindrance, since it includes 
failed attempts (e.g., a threat that did not succeed in its purpose), and 
cases of reprisal for having performed the act that was to be prevented. 
Therefore, the following acts are offenses: 

- unsuccessful intimidation by those who have participated in a ca
nonical election, of a person elected who has accepted election, and over 
a person who may have confirmed the election. It includes all reprisals 
against electors for having proceeded to elect or for having elected a cer
tain person, against anyone elected for having accepted the election, or 
against anyone who might have confirmed it; 

- intimidating someone who has exercised ecclesiastical authority 
or ministry. Included are reprisals for having acted in spite of attempts or 
threats to prevent it. 

1. J. ARIAS, commentary on c. 1375, in Pamplona Com. 

488 



MARZOA Tit. II. Offenses Against Church Authorities . . .  c. 1375 

3. Penalties 

For all these offenses, an indeterminate (iusta poena), facultative 
(puniri possunt), ferendae sententiae penalty is provided. To determine 
the appropriate penalty, the judge or superior must keep in mind the crite
ria established in the general norms on the matter, especially cc. 1344, 
134 7, 1349, 1350. With respect to the facultative nature of the penalty, the 
judge or superior must consider the provisions of c. 1343. 
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1376 Qui rem sacram, mobilem vel immobilem, profanat iusta 
poena puniatur. 

A person who profanes a sacred object, moveable or immovable, is to be 
punished with a just penalty. 

SOURCES: cc. 2325, 2328, 2329 

CROSS-REFERENCES: cc. 1169, 1171, 1211, 1344, 1347, 1349-1350 

1. Introduction 

COMMENTARY 

Angel Marzoa 

Although the term sacred objects appears to refer to c. 1171, and in 
that sense, it would not be applicable to cc. 1205ff ("sacred places"), such 
a restrictive use was not intended by the legislator. That would lead to the 
inconsistency of designating as an offense the profanation of objects such 
as a paten or a chalice, but not a church, cemetery or altar. In addition, the 
distinction made in the canon between movable and immovable goods ob
viously extends the concept to places. Therefore, in this canon, sacred ob
jects must be understood to mean anything designated for worship by 
consecration, dedication, or blessing as prescribed in the liturgical books 
(cf. cc. 1169, 1171, 1205). 

The term dedication is equivalent to consecration, but it is more 
properly used to ref er to places, while consecration is reserved for the Eu
charist, persons and certain objects. With respect to the term blessing, it 
must be understood as a constitutive blessing (cf. c. 1148 § 2 CJC/1917); it 
produces the same effect as consecrations or dedications, giving the qual
ity of sacredness (permanently designated for divine worship) to the ob
jects upon which it is imparted.1 Therefore, it is different from other 
blessings, for which thanks and principally spiritual effects are invoked 
for the persons who use them, such as in the blessing of food, fields, and 
means of transportation. 

This norm was not in the first Schema. It was included because of re
quests by certain consultors of the SCDF in 1977 in the same terms as are 
found in the canon today. 2 

1. Cf. J.T. MARTIN DE AGAR, commentary on C. 1171 and 1169, in Pamplona Com. 
2. Cf. Comm. 9 (1977), p. 309. 
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2. Offense 

Sacred objects are designated for divine worship; therefore, they can
not be used for profane or secular purposes. If c. 1375 teaches the lawful 
use of these goods, c. 1376 tries to avoid their designation for profane uses. 
This applies equally to sacred things that are both movable (tabernacle, 
chalice, paten, ciborium, images) and immovable (church, altar, cemetery). 

In addition to the reverence due to sacred objects, c. 1171 establishes 
that "they are not to be made over to secular or inappropriate use." Canon 
1210 establishes that "in a sacred place only those things are to be permit
ted which serve to exercise or promote worship, piety and religion. Any
thing out of harmony with the holiness of the place is forbidden." Clearly, 
from these two references, it cannot be deduced that anything not in ac
cord with them would be an offense under c. 1376. Although, strictly 
speaking, any use other than what the object or place was designed for or 
dedicated to would be a "profane" or "secular" use, one cannot conclude 
that such other uses would always be profanation. Canon 1210 establishes 
that "the Ordinary may, however, for individual cases, permit other uses, 
provided they are not contrary to the sacred character of the place." 

When, then, do we have cases of the offense of profanation? One 
clear case is that of "violation of a sacred place ,"  described in c. 1211. 
However, considering that the penalty provided is facultative andf erendae 
sententiae, in each case it would be the ecclesiastical authority of jurisdic
tion that would evaluate whether the improper use of a sacred object or 
place constitutes profanation. In any case, it must be kept in mind that 
only external violation of a law or precept is an offense, and it must be 
gravely imputable (cf. c. 1321). Without prejudice to the duty incumbent 
upon ecclesiastical authorities to be vigilant over the dignity and propriety 
with which sacred objects and places are to be treated and used, imputing 
and sanctioning the offenses of profanation must be undertaken with the 
greatest prudence and after serious consideration, although with the forti
tude that such matters require. 

3. Penalties 

A preceptive (puniatur), but indeterminate (iusta poena) ferendae 
sententiae penalty is provided. The preceptive nature of the penalty 
should be assessed in connection with the generic duties established in 
cc. 1171 and 1210. The indeterminate nature of the penalty is suited to the 
different degrees of gravity that this type of offense may involve. 

To determine the penalty, the judge or superior must keep in mind 
the criteria established in the general norms in this respect, especially 
cc. 1344, 1347, 1349, 1350. 

491 



c. 1377 Bk. VI. Pt. II. Penalties for Particular Offences MARTIN DE AGAR 

1377 Qui sine praescripta licentia bona ecclesiastica alienat,  
iusta poena puniatur. 

A person who, without the prescribed permission, alienates ecclesiastical 
goods is to be punished with a just penalty. 

SOURCES: c. 2347 

CROSS REFERENCES: cc. 638 § 3, 1291 ,  1321 § 2, 1389 § 1 

COMMENTARY 

Jose T Martin de Agar 

1. In certain cases, alienation of ecclesiastical goods requires prior 
permission from the proper authority (cf. 1291, 1292 , 638). Alienation car
ried out without the required permission is invalid under cc. 1291 and 638. 
It incurs the financial responsibilities for the act ( cf. cc. 639, 1281 § 3, 
1296) and may constitute an offense under c. 1377. 

For an act of alienation of a certain relevance that seeks to preserve 
the stability of the patrimony of the public juridical persons who compose 
it, permission assumes that there is an act performed by the authority. The 
fact that a penal norm punishes the failure to observe this precaution is 
explained by the fact that the canonical invalidity of alienation is not al
ways recognized in civil law, thus making the harm greater. 

The act in this offense is the alienation of ecclesiastical goods with
out the required permission, which makes the act invalid. Therefore, the 
following are required for the offense: 

a) There must be alienation, that is, an act by which permanently or, 
at least for a long time, the free use and enjoyment of the goods is lost.1 It 
is not always easy to determine whether there has been alienation, but 
some transactions clearly fall outside the penal category, such as those 
that are not offenses but are subject to the same precautions as alienation 
under c. 1295, although they may be invalid due to failure to obtain per
mission. 

b) The act of alienation must require permission under the law 
(cc. 1291, 638 § 3). The offense is not incurred through failure to comply 
with other legal or statutory requirements,2 such as those established in 

1. Regarding those affairs that bring about alienation, see commentary on c. 1295. 
2. Cf. A. CALABRESE, Diritto penale canonico (Milan 1990), p. 231. 
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cc. 638 § 4 and 1293, unless the person giving permission places any of 
those conditions upon it. Then, if they are not fulfilled, there was no per
mission granted. On the other hand, the typical form of the offense exists 
when the permission required by law is not obtained, even if other condi
tions are met ( cf. cc. 1292 § 2, 638 § 3). 

c) The alienated goods must be ecclesiastical; they must belong to a 
public juridical person (for the concept of "ecclesiastical goods," see com
mentary on c. 1257).3 The penal law in c. 1377 does not protect the goods 
of private persons, even when they are designated for ecclesial purposes, 
and their alienation could be invalid for lack of the permission required in 
certain cases by statutory law. 

For there to be an offense, beside the fact that the acts must fall 
under the legal type in question, the general requirement for punishability 
must also be met (cc. 1321ff). 

An offense is consummated when the act of alienation is perfected in 
its typical juridical elements, even though the act is null and void for fail
ure to meet the legal requirement of permission, which is prior and exter
nal to the transaction. Under c. 1321 § 2, acts that constitute an offense 
must be performed with malice; simple negligence will not constitute this 
offense,4 but it could be sanctioned under c. 1389 § 2. 

2. Canon 1377 prescribes that the offense is to be punished, but it 
does not state the specific penalty to be imposed. Considering that this is 
a specific abuse of a public function, the penalty could be deprivation of 
office, under c. 1389 § 1. In any case, to determine the penalty, the conse
quences of the offense, foreseen or foreseeable by the offender, must be 
taken into consideration. In addition, the offense can be cumulative with 
other civil or ecclesiastical offenses, depending upon the circumstances in 
which it is committed. 

3. Calabrese, dealing with this offense, includes sacred goods among ecclesiastical 
goods, which does not seem exact (ibid. ,  p. 229). 

4. F. AzNAR, discussing this canon, considers that the form of the offense includes "the 
deceitful or culpable omission of the corresponding license": commentary on c. 1377, in 
Salamanca Com. 
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TITULUS III 

De munerum ecclesiasticorum usurpatione 
deque delictis in iis exercendis 

TITLE III 

Usurpation of Ecclesiastical Offices and Off enc es 
Committed in Their Exercise 

1378 § 1 .  Sacerdos qui contra praescriptum can. 977 agit, in 
excommunicationem latae sententiae Sedi Apostoli
cae reservatam incurrit. 

§ 2.  In poenam latae sententiae interdicti vel, si sit cleri
cus, suspensionis incurrit: 
1 ° qui ad ordinem sacerdotalem non promotus litur

gicam eucharistici Sacrificii actionem attentat; 
2° qui, praeter casum de quo in § 1 ,  cum sacramenta

lem absolutionem dare valide nequeat, earn 
impertire attentat, vel sacramentalem confessio
nem audit. 

§ 3. In casibus de quibus in § 2 ,  pro delicti gravitate, 
aliae poenae, non exclusa excommunicatione, addi 
possunt. 

§ 1. A priest who acts against the prescription of Can. 977 incurs a latae 
sententiae excommunication reserved to the Apostolic See. 

§ 2. The following incur a latae sententiae interdict or, if a cleric, a latae 
sententiae suspension: 
IO a person who, not being an ordained priest, attempts to celebrate 

Mass; 
2° a person who, apart from the case mentioned in § 1, though un

able to give valid sacramental absolution, attempts to do so, or 
hears a sacramental confession; 

3° In the cases mentioned in § 2, other penalties, not excluding excom
munication, can be added according to the gravity of the offence. 
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SOURCES: § 1: c. 2367 § 1; SCRO Deer. Cum ex expresso, 21 iul. 1934 
(AAS 26 [1934] 550); SCRO Deer. In plenario, 16 nov. 1934 
(AAS 26 [1934] 634) 
§ 2: cc. 2322, 1 °

' 
2366 

§ 3: C. 2322,1 ° 

CROSS REFERENCES: 

C OMME NTARY ------

Velasio De Paolis, cs. 

Canon 1378 deals with a series of offenses: 1) absolving an accom
plice in grave sin against the sixth commandment; 2) attempting to cele
brate Holy Mass; and 3) attempting to administer sacramental absolution. 
In all of these offenses, the legislator wishes to protect the proper celebra
tion of the sacraments of penance and the Eucharist. This is also the case 
in the description of other offenses, for example, in c. 1367 in reference to 
profanation of the Eucharistic species, in c. 1387 with respect to soliciting 
evil in connection with the sacrament of penance, and in c. 1388 concern
ing the sacramental seal, but different aspects are considered in the vari
ous types of offenses. 1 

l. Offense of the absolution of an accomplice (§ 1) 

Although with a goodly degree of mitigation, c. 977 confirms the old 
norm on the subject ( cf. c. 884 C/C/1917), depriving a priest of the faculty 
of confessing an accomplice from a sin against the sixth commandment. 
Therefore, any absolution given is invalid. Guided by c. 2367 of C/C/1917, 
the legislator sanctions with a canonical penalty (c. 1378 § 1) anyone who, 
in violation of c. 977, absolves an accomplice from a sin against the sixth 
commandment. 

The sin of complicity is not to be confused with the offense of ab
solving an accomplice. The sin of complicity occurs when two or more 
persons, whether or not of the same sex, each conscious of the gravity of 
the sin, consents to an external sin-also grave in the external dimen
sion-that is in itself libidinous. 

1. Cf. V. DE PAOLIS, "II sacramento della penitenza," in I Sacramenti della Chiesa 
(Bologna 1989), pp. 278-286; idem, "De delictis contra sanctitatem sacramenti Paenitentiae,"  
in Periodica 79 (1990), pp. 177-218. 
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The offense of absolving an accomplice occurs when a priest, 
against canonical prescriptions, absolves the accomplice of the sin. For 
the offense of absolving an accomplice in a grave sin against the sixth 
commandment, the time of committing the sin itself is irrelevant. This 
means that the priest is deprived of the faculty of absolving his accom
plice even if he was not a priest at the time of the sin, even though decades 
may have passed and neither one had the least thought of becoming a 
priest. What matters is that the sin that the penitent confesses must be a 
sin of complicity with the person hearing his confession, even if the per
son hearing it was not a priest at the time the sin was committed. How
ever, the prohibition against absolving an accomplice applies only to sins 
that have not yet been subjected to the power of the keys. Therefore, if the 
sin of complicity has already been absolved, it is not included in the 
prohibition. In addition, a confessor does not lose his faculty over the pen
itent who committed a sin of complicity with him; he loses it only over the 
sin of complicity. Furthermore, his disqualification is not perpetual; it 
lasts only until the sin has been lawfully absolved. 2 

Having said that, it is now time to make some fine points in relation 
to preceding law, the sin of complicity, and the offense of absolving an ac
complice. To do so, we must turn to c. 977, which prohibits a priest from 
absolving the accomplice himself and deprives the priest of the faculty to 
give absolution We must also look at c. 1378 § 1, which protects the norm 
with a penal sanction. 

a) Comparison with the prior legislation 
With respect to the prior legislation, c. 884 CJC/1917, source of the 

new c. 977, presented two cases: normal instances or with danger of 
death. In the second case, there was a distinction between necessity and 
other situations. In general, a priest was prohibited from absolving his ac
complice under pain of nullity of the absolution, and nullity occurred 
when there was no jurisdiction, according to the terms used in the old 
Code. The prohibition was also valid for cases of danger of death of the 
accomplice, provided that there was no need to exercise sacerdotal minis
try because it was possible to find another priest; but even in that case any 
absolution given was merely illicit. The meaning of case of necessity can 
be better understood in reference to c. 2367 § 1 CJC/1917, which states 
that a priest who absolves or tries to absolve an accomplice in danger of 
death also incurs the penalty provided si alius sacerdos, licet non appro
batus ad confessiones, sine gravi aliqua exoritura infamia et scandalo, 
possit excipere morientis confessiones, excepto casu quo moribundus 
recuset alii confiteri. 

The reason for the distinction is easy to understand. In the final anal
ysis, c. 884 made reference to the apostolic constitutions and nominatim 
to the Apostolic Constitution Sacramentum Poenitentiae of Benedict XIV 

2. Cf. Comm. 15 (1983), p. 210. 
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(June 1,  1741), which was contained in an appendix as a normative text 
and considered a constituent part of the Code. 

In c. 977, without distinguishing between need and no need, the cur
rent Code simply states that absolution given to an accomplice is invalid 
except in danger of death. In addition, there is no longer any reference to 
the Constitution of Benedict XIV, which is not appended to the Code and 
therefore no longer has any normative value. 

With regard to c. 1378 § 1, its source is in c. 2367 of CJC/1917, which 
in two paragraphs distinguished two cases: absolving or pretending to ab
solve an accomplice proper (§ 1), and absolving or pretending to absolve 
an accomplice who does not confess to the sin of complicity, but that he 
does not do it because the confessor himself directly or indirectly induces 
him or her into doing it (§ 2). The old norm, already grave in itself, was the 
subject of an interpretive comment by the SCHO, a dicastery with jurisdic
tion in the matter. On November 16, 1934, the Congregation gave an affir
mative response, and added "facto verbo cum SS.mo" to the doubt an 
"inter inducentes, de quibus in can. 2367 § 2 Codicis I. adnumerandus 
etiam confessarius qui, sive intra, sive extra confessionem sacramen
talem, alicui persuaserit in turpibus inter se patrandis aut null um aut certe 
non grave inesse peccatum, eumque consequenter, de aliis tantum sibi 
postea confitentem, sacramentaliter absolvit vel fingit absolvere." 

The interpretation clearly went against the common doctrine of the 
authors. Fr. A. Vermeersch said, "communis ... sentential ... censebat non 
contrahi excommunicationem quando sacerdos paenitentem persuaserat 
turpia inter se committenda non esse ullum vel saltem grave peccatum. "3 

Both Fr. Felice Cappello and Fr. Arturo Vermeersch agreed, asserting that 
this is a broad interpretation because it goes beyond the concept of com
plicity. Fr. Vermeersch noted: "Complicitas habetur cum sacerdos et altera 
persona, utriusque sexus, simul conscii gravitatis culpae alterius consenti
unt in peccatum externum, grave etiam quam externum, in se libidinosum. 
Si persona quacum sacerdos peccat ipsa leviter tantum vel nullo modo 
peccaverit, quia credidit asserenti turpia inter se patranda non esse pecca
tum, saltem grave, complicitas stricto sensu non habetur. "4 So, the inter
pretation was maintained only because it was made under a specific 
mandate from the Supreme Pontiff. Thus, said Cappello, the SCHO's re
sponse "mutat doctrinam antiquam, cum sit declaratio vere extensiva seu 
nova lex; ideoque addita verba 'facto verbo cum SS.mo. "'5 

The current Code uses few words to describe the offense of absolv
ing an accomplice. The offense is described in c. 1378, along with other of
fenses committed in celebrating the sacraments. Paragraph 1 is limited to 

3. A. VERMEERSCH-J. CREUSEN, Epitome iuris canonici, II 6th ed. (Rome 1946), no. 570. 
4. Ibid. 
5. F. M. CAPPELLO, De Sacramentis, II, 7th ed. (Rome 1963), p. 388. 
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establishing that the priest who acts against the provisions of c. 977 incurs 
latae sententiae excommunication reserved to the Apostolic See. 

In the 1973 Schema, the offense of absolving an accomplice was in
cluded in a broader type. In c. 55 § 1,2° of the Schema, the text read: "In 
poena latae sententiae interdicti, vel si sit clericus, suspensionis, incurrit: 
... qui, cum sacramentalem absolutionem dare valide nequeat, earn imper
tire se fingit vel sacramentalem confessionem audit."6 Some consultors, 
however, asked that there be a specific offense for absolving an accom
plice, since, in the part devoted to the sacrament of penance, there was a 
specific norm prohibiting absolution of an accomplice under pain of nul
lity. Although technically it might have been sufficient, the proposed 
wording was not deemed adequate from a pedagogical point of view. 
Therefore, a specific description was requested, with a specific penalty. 
Thus, the current format was arrived at, much simplified and mitigated in 
comparison with the norm in the preceding Code, with a different para
graph for the offense of absolving an accomplice. 7 

All of this involves a degree of novelty, which can be properly under
stood if one recalls that the current Code no longer gives any normative 
value to the Benedictine Constitution; it is neither included nor men
tioned. In addition, the wording of c. 1378 § 1 contains not a few novelties, 
especially with respect to what is omitted. The legislator appears to have 
been influenced by a general criterion of less rigor, not only in the penal 
area generally but also in the punishment of offenses against chastity. This 
is not because he wanted to attribute less gravity and importance to those 
offenses, but because he deemed that it was no longer suitable to retain 
the severity of the old legislation. Therefore, the text of the Code should 
be interpreted according to the criteria offered by the Code itself, prima
rily in cc. 17 and 18, and specifically regarding the strict interpretation of 
penal law. 

b) Interpretation of the new legislation 
Some commentators on the new Code have not pointed out those el

ements of novelty, 8 and some have not even wondered about the prob
lem. 9 On the other hand, there are those who have noticed the novelty and 
have made it known. 

The offense of absolving an accomplice is committed when a priest 
invalidly imparts absolution to his accomplice in a grave and external sin 
against the sixth commandment. If there is any reason to give absolution, 

6. Schema documenti quo disciplina sanctionum seu poenarum in Ecclesia latina 
denuo ordinatur (reservatum) (Typis Polyglottis Vaticanis 1973). 

7. Cf. Comm. 10 (1978), pp. 309ff. 
8. Cf. R.A. STRJGL, in Handbuch des katholischen Kirchenrecht (Regensburg 1983), 

p. 942, note 1. 
9. Cf. L. CHIAPPETTA, commentary on c. 1378, in fl Cadice di Diritto canonico, vol. II 

(Rome 1988); F. NIGRO, commentary on c. 1378, in P.V. PINTO (Ed.), Commento al Cadice di 
Diritto canonico (Rome 1985); J. ARIAS, commentary on c. 1378, in Pamplona Com. 
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such as danger of death, absolution is valid and lawful, according to 
c. 977. In that case, there is no violation of the law or any offense. The as
sumption of an offense is found in the fact that the person imparting abso
lution should be a priest empowered to hear confessions, because if he 
were not, he could not be deprived of that power. If the priest did not have 
that faculty, it would be a case of the offense provided for in c. 1378 § 2,2 °. 

It is debatable whether bishops are included among the subjects who 
incur the penalty. Chiappetta 10 responds positively, because they were in
cluded in the preceding legislation. On the other hand, Nigro1 1  responds 
negatively because the Code uses the word sacerdos, and penal law must 
be interpreted strictly ( cf. c. 18). 

Concerning the scope of the description of the offense, it appears 
more restricted than in the previous Code. This type of offense no longer 
applies if a priest only pretends to give absolution. In that case, there is a 
different type of offense, pretending to administer a sacrament, covered in 
c. 1379. Even someone who convinces a penitent that his sin is not grave 
apparently does not commit the offense of absolving an accomplice. To 
conclude, the offense of absolving an accomplice now only occurs when 
absolution is given to an accomplice who confesses the sin of complicity. 
There is no longer anything about pretending to absolve, nor absolving a 
penitent who has been directly or indirectly induced into confessing the 
sin of complicity. Not even the broad interpretation given by the Holy Of
fice is included. 12 

The penalty provided for the sin of absolving an accomplice is latae 
sententiae excommunication reserved to the Holy See. The dicastery of 
jurisdiction is the CDF (cf. c. 1362 § 1,1°). 

2. Offense of attempting to celebrate the Sacrifice 
of the Holy Mass (§ 2,1°) 

Canon 1378 § 1, 1 ° describes an offense that consists in an attempt by 
a person who is not an ordained priest to celebrate the Eucharistic sacri
fice. The penalty provided is latae sententiae interdict or, if the off ender is 
a cleric, latae sententiae suspension. This is usurpation of an ecclesiasti
cal function by someone without the necessary requisites. It concerns a 
matter of great importance in the life of the Church, because it affects the 
celebration of the Eucharist, which contains all the spiritual goods of the 
Church, including Christ himself, Pasch of the Church (cf. PO 5). For the 
Church, the Eucharist is sacrifice, sacrament and banquet ( cf. c. 897), to 
which the faithful must pay the highest veneration ( cf. c. 898). That vener
ation is penally protected, as in c. 1367, which more vividly clarifies the 

10. Cf. L. CHIAPPETTA, commentary on C. 1378 ... , cit. 
11 .  Cf. F. NIGRO, commentary on c. 1378 . . .  , cit. 
12. Cf. J. MANZANARES, in Nuevo derecho parroquial (Madrid 1988), p. 287, note 4 7. 
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sacramental reality of the Eucharist. Canon 1378 § 2, 1 ° especially takes 
into consideration the aspect of the sacrifice made in the liturgical act of 
celebrating Holy Mass. 

Canon 900 confirms a doctrine that belongs to the patrimony of the 
Catholic faith: only a validly ordained priest is qualified to celebrate Mass. 
Therefore, a deacon and a fortiori anyone who does not participate in any 
way in orders, that is, laymen or persons consecrated in the profession of 
evangelical counsels, are excluded. This is a question of divine law inca
pacity, because it does not derive from an ecclesiastical law but from the 
will of God. Even in a case of dire necessity, the Church will not allow the 
Eucharist to be celebrated by a member of the faithful who is not a priest. 
Only a person identified with Christ through ministerial priesthood may 
work in his name and perform effective sacramental acts ( cf. cc. 899 and 
900). Canon 900 refers to the celebration in persona Christi, for which 
only a person who has validly received sacerdotal ordination is qualified 
(conficere valet). 

From a penal point of view, c. 1378 § 1 ,2° takes into consideration 
that norm of divine law. Thus, a person who is not validly ordained as a 
priest is a likely subject to commit this offense. However, he must be a 
Catholic because, according to c. 11, canonical penalties affect only Catho
lic members of the faithful. Just as a member of the faithful who is not a 
priest cannot celebrate the Eucharist, so any liturgical act of the sacrifice 
of the Mass performed by anyone who has not been ordained a priest can
not properly be called a celebration; it is only an attempt at celebration, a 
mere externalization of the liturgical rite effected by someone who is not 
qualified. It is not properly a celebration, although the rites and ceremonies 
of the celebration are performed. We can also note that the canon speaks 
of attempting liturgicam eucharistici Sacrificii actionem. The attempt is 
consummated not only by anyone who completes the rite of celebrating the 
Mass according to the ritual provided in the liturgical books, but also by 
anyone who performs an essential part of the liturgical action that consti
tutes the Eucharistic sacrifice; the liturgical act of the Eucharistic prayer 
would be sufficient. However, that part at least must happen, because the 
liturgy calls the part of the celebration that takes place between the Pref
ace and the Pater noster the Eucharistic act in the strict sense. 

3. Offense of attempting to give sacramental absolution and 
hearing confessions (§ 2,2°) 

In § 2,2°, c. 1378 provides for two offenses that run counter to the 
dignity of the sacrament of penitence or reconciliation, specifically by the 
minister. Offenses against penitence are relatively numerous in the Code. 
This may indicate the great care the Church takes to protect, also penally, 
the dignified celebration of the sacrament; it also illustrates the relative 
frequency of abuses in celebrating the sacrament or the timing of its 
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celebration. Pastoral sensitivity leads the Church to take all the necessary 
precautions to ensure that the sacrament is truly an encounter with our 
Lord, who pardons and reconciles, not an occasion for further sins. It is 
especially dependent upon the minister who celebrates the sacrament to 
ensure that these conditions are met. In the case being considered, the im
portance of sacred ordination required to celebrate it and due faculties are 
both emphasized. Anyone who attempts to celebrate the sacrament with
out sacred ordination or due faculty is punished. 

One of the aspects of this offense was already considered in § 1, the 
offense of absolving an accomplice. By disposition of the Church, a priest 
is deprived of the faculty to hear confession and to give absolution to an 
accomplice in a sin against the sixth commandment, according to the 
norm in c. 977. The offense takes on a double configuration: attempting to 
absolve and hearing confessions. 

a) Offense of attempting to give absolution 

The reason that someone may be unable to give sacramental absolu
tion validly could be that he is not an ordained priest, or if he is a priest, 
he may not have the faculty to hear confessions and validly impart 
absolution. It is useful to remember the statement in c. 965 on the require
ment that the minister of penitence must be a priest, and c. 966 § 1, that 
says, "for the valid absolution of sins, it is required that, in addition to the 
power of order, the minister has the faculty to exercise that power in re
spect of the faithful to whom he gives absolution." The power of order is 
received with sacred ordination; the faculty, "either by the law itself, or by 
a concession issued by the competent authority in accordance with c. 969" 
(c. 966 § 2). No one who has not received the power of order can give ab
solution under divine law. Anyone who has not received the faculty, on the 
other hand, is not qualified under ecclesiastical law. However, in both 
cases, absolution is invalid; an action performed contrary to the norm can 
have absolutely no effect. In canon law, it is called an "attempt" because 
what the subject can carry out is only an attempted act, not the act itself. 
The offense consists in the attempt; it is consummated when it meets the 
legal terms stipulated ( cf. c. 1328). 

b) Offense of hearing confessions 

Hearing confessions makes sense only in relation to pardon and rec
onciliation through sacramental absolution. Furthermore, it makes sense 
only in relation to the fact that the penitent, in order to be absolved of his 
sins, must confess them to a minister competent to give absolution ( cf. 
cc. 960 and 988). Confession of sins is made to a sacred minister as a rep
resentative of God and the Church and for the purpose of absolution. 
Therefore, hearing confessions is only possible by someone who is quali
fied to give absolution because he has both the power of order and the fac
ulty to hear confessions. Thus, one can understand why § 2,2° presents the 
offenses of attempted absolution and hearing confession by an unqualified 
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person together. Although they are two different realities, they profane the 
same sacrament. In any case, in the offense of improperly hearing confes
sions there is nothing about attempting to hear; it is sufficient that a per
son who cannot give absolution hear them. 

The penalty provided is interdict or, in the case of a cleric, suspen
sion. A cleric may incur the penalty either because he is merely a deacon 
and therefore without the power of order or the faculty, or because even 
though he may be a priest he does not have the proper faculty required to 
hear confessions and to give sacramental absolution. 

In the case of the offenses described in § 2, there is the possibility of 
adding other penalties, depending upon the gravity of the offense; even ex
communication is not excluded. Evidently, gravity may be greater for dif
ferent circumstances, although they are not explicitly listed as aggravating 
( cf. c. 1326). Actually, the gravity of an offense derives from both the ob
ject of the violated law and the subject's imputability. The gravity of a vio
lation of the law may be more or less serious depending upon the number 
of times it has happened or on the scandal caused in the community. The 
fact that the possibility of excommunication is specifically mentioned can 
be explained by the fact that penal legislation is not supposed to threaten 
too often with censures and especially with excommunication ( cf. 
cc. 1318 and 1349). Finally, if other penalties are medicinal, imposition 
will be subject to c. 1347; to be validly imposed, there must be prior ca
nonical admonishment. 
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1379 Qui, praeter casus de quibus in can. 1378, sacramentum 
se administrare simulat, iusta poena puniatur. 

A person who, apart from the cases mentioned in Can. 1378, pretends to 
administer a sacrament, is to be punished with a just penalty. 

SOURCES: 

CROSS-REFERENCES: cc. 1344, 1347, 1349-1350 

l. Offenses 

C OMME NTARY ------

Angel Marzoa 

Canon 1378 designates three offenses referring to the proper admin
istration of the sacraments: absolution of an accomplice in a sin against 
the sixth commandment of the Decalogue except for danger of death, any 
other attempt to administer the sacrament of penitence, and attempting to 
perform the liturgical act of the Eucharistic sacrifice without being a 
priest. By singling out these three cases, the legislator makes them the 
three gravest offenses in the context of administering the sacraments. 

Thus, c. 1379 may be considered a residual designation of offenses. 
A penal sanction is provided for anyone, whether a layperson or a cleric, 
who pretends to administer a sacrament, with the exception of the of
f ens es described in the preceding canon. 

The reference in c. 1379 to c. 1378 is made in the terms "apart from 
those cases ... " not "apart from the sacraments ... " This means that 
c. 1379 should not be interpreted to mean that it includes possible simula
tion in the other sacraments, but in the other cases. It also includes other 
possible cases of simulation with respect to the sacrament of the Eucha
rist, different from those in c. 1378, although not with respect to the sacra
ment of penitence, since the designation in c. 1378 includes all cases of 
simulation of that sacrament. 

The specific forms of the offenses may be quite varied, as may be the 
gravity of the offenses. Thus, because the description of the offense is so 
generic, it is consistent that the penalty provided be indeterminate fe
rendae sententiae. Nevertheless, the following observations should be 
made: 

a) Simulation is externally and intentionally performing the rites 
and ceremonies that are part of the proper and valid administration of a 
sacrament, but the sacrament does not happen because the author of the 
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simulation is not qualified, because intention is expressly excluded, or be
cause matter that is valid in appearance only is used. 

b) In the case of baptism, since it may be validly and even lawfully 
administered by anyone (cf. c. 861), there can be simulation only by ex
press exclusion of intention or use of invalid matter. 

c) In the case of the Eucharist, the offense may be committed by a 
priest who attempts to celebrate Mass while expressly excluding the in
tention to consecrate (if not by a priest, the case would fall under c. 1378 
§ 2, 1 °), or by anyone pretending to administer/distribute the Eucharist 
with hosts that are not consecrated. 1 

d) Simulation of the sacrament of marriage occurs when one of the 
spouses (ministers, both having been baptized) intentionally places an ob
stacle in the way of or is aware of any obstacle to a valid celebration. This 
situation not only refer to simulation of the sacrament by simulation of 
consent ( cf. c. 1101 ), but to any case of awareness of nullity and yet inten
tionally simulating the ceremony. Simulation in these cases only applies 
where there is effective intentio simulandi. 2 

2. Penalties 

A preceptive (puniatur) but indeterminate (iusta poena) ferendae 
sententiae penalty is established. Since the description of the offense is 
generic, the fact that the penalty is indeterminate is appropriate for the 
different degrees of gravity that this offense can involve. 

To determine the penalty, the judge or superior must keep in mind 
the criteria established in the general norms on the matter, especially 
cc. 1344, 1347, 1349, 1350. 

1. Holding the contrary opinion is A. CALABRESE, Diritto penale canonico (Milan 1990), 
pp. 239-240. Our stance is supported by the habitual differentiation that the CIC posits 
between "consecrate/celebrate" and "administer" the Eucharist (cf., e.g., cc. 910, 917-919, 
923, 929, 93 1), likewise in the denomination as "ministers" those who distribute holy 
communion (c. 910). Sharing this interpretation is L. CHIAPPETTA, Il Cadice di Diritto 
Canonico (Naples 1988), p. 511, note 5. 

2. Chiappetta, considering only the supposition of simulation of the sacrament through 
simulation of consent, poses this matter as doubtful, subordinated to the effective 
inseparability between contract and sacrament and to the consideration of "ministers" of the 
contractants: cf. Il Cadice . . .  , cit., p. 512. 
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1380 Qui per simoniam sacramentum celebrat vel recipit, in
terdicto vel suspensione puniatur. 

A person, who through simony celebrates or receives a sacrament, is to be 
punished with an interdict or suspension. 

SOURCES: c. 2371 

CROSS REFERENCES: cc. 1332, 1333 § 1, 1344, 1382 

C OMME NTARY - - - - - --

Antonio Calabrese, cp. 

1. Simony takes its name from Simon Magus, who offered the Apos
tles money in exchange for the power to give the Holy Spirit. Peter an
swered him, "Your silver perish with you, because you thought you could 
obtain the gift of God with money" (Acts 8: 20). 

Simony is the sale or purchase of spiritual realities or things related 
to spirituality, at a temporal price. Jurisdiction can be under divine law or 
ecclesiastical law. Under divine law, it is the deliberate intention to buy or 
sell an intrinsically spiritual thing or a temporal thing related to a spiritual 
thing for a temporal price. Divine law also applies when the spiritual thing 
is the object (or partially the object) of the contract. Simony under eccle
siastical law occurs when there is a Church prohibition due to the danger 
of irreverence for spiritual things (cf. c. 727 CIC/1917). Therefore, under 
divine law, simony is much broader, because it includes any type of si
mony, whereas simony under ecclesiastical law is limited to actions cov
ered or punished by canon law. 

Simony under ecclesiastical law is normally also simony under di
vine law, since actions prohibited by divine law, when prohibited by canon 
law, become simony under ecclesiastical law. Nevertheless, ecclesiastical 
law sometimes considers as simony and prohibits certain actions that by 
their nature are not simony. However, they may appear to be, or run the 
danger of becoming, simony. 

Under divine law, simony is a sacrilege and a mortal sin ex genere 
suo toto, as seen in Peter's terrible words to Simon Magus. Therefore, it 
cannot be a small matter. Simony under ecclesiastical law includes small 
matters when the action is not in itself simony, although prohibited by 
canon law, either because of its appearance or because of the danger of 
becoming real simony. 

Simony can cause great damage to the Church. Because of it, unwor
thy ministers may be designated or elected, or sacred objects may be en
trusted to unworthy or incapable ministers. 
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2. Simony requires an agreement for valuable consideration, in 
which a spiritual thing is exchanged for a temporal thing, or vice versa. 
Agreement is to be interpreted in the broad sense, as any convention ( con
tract, exchange, etc.) in which the simoniacal intention, although not 
explicitly manifested, can be deduced from the circumstances. The agree
ment may be expressed , when signified with clear words or signs, or tacit, 
when someone tries to give a temporal thing with an obligation by the 
other party to give a spiritual thing as compensation, or vice versa. 

Alms offered by the faithful to celebrate Masses, to administer other 
sacraments, or for other spiritual functions or services are not considered 
simony when the ordinary or a bishops ' conference has set the emolument 
for the priest. Such offerings are contributions by the faithful to the wor
thy and honest support of the ministers. The same is true of offerings 
made by the faithful on those and other occasions. In the words of Jesus 
(Lk 10: 7) and the Apostle Paul (1 Cor 9:13-14), a priest has the right to be 
properly supported by the faithful for whom he provides pastoral care. 

However, it could be simony if material compensation were required 
prior to administering the sacraments about which the Church 's custom 
( even the local Church 's) has never been to impose any offering or sti
pend , such as for the sacraments of penance, baptism, or anointing of the 
sick. 

The material goods received through simony may be varied in na
ture. Generally speaking, they may be any goods that can be acquired with 
money. Commentators have frequently classified them into three groups: 
munus a manu, which includes material external goods, such as money, 
precious objects valued for their antiquity, artistry or material; movables, 
immovables, etc.; munus a lingua, which includes any type of patronage, 
personal protection, praise before superiors, etc. ; and munus ab obse
quio , which includes any type of temporal service, such as transacting 
business, administering goods, domestic service, etc. 

3. Current ecclesiastical law prohibits the provision of ecclesiastical 
offices by simony (null and void ipso iure: c. 149 § 3); the resignation from 
an office for simony (null and void ipso iure: c. 188); and the simoniacal 
celebration or reception of sacrament, which is the concern of c. 1380. 

4. The offense of simony castigated by c. 1380 may be perpetrated in 
two ways: celebrating a sacrament and receiving a sacrament. It is evident 
that these are essentially spiritual goods, fundamentally of divine law, and 
simony in reference to them is also of ecclesiastical law by virtue of 
C. 1380. 

Simoniacal celebration or reception includes any sacrament. The 
sacrament may have special social relevance, such as in marriage and in 
sacred orders, administered or received by simony. 

A marriage may be celebrated by simony, and a priest or deacon with 
the faculty to do so may assist canonically by simony. But, since doctrine 
holds that the priest and deacon are not ministers of the sacrament, a 
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doubt arises as to whether those sacred ministers, even when committing 
the sin of simony, also commit the offense designated in c. 1380. However, 
spouses commit it when they receive the sacrament; in addition, they are 
also ministers. The canon effectually includes both the person celebrating 
a sacrament and those who receive it. 

Within the sacrament of orders are included episcopate, presbyter
ate and diaconate. Even the permanent diaconate is included, since it is 
considered and named as sacred orders or one of the degrees of the sacra
ment of orders, for example, in cc. 1025 § 1 and 1036, and especially in the 
play of cc. 1008 and 1009 § 1. 

In the past, simoniacal administration and reception were more fre
quent in episcopates due to the prestige and honor they carried with them, 
family pride-especially for nobles and powerful people, or the riches and 
power that went with some episcopal sees. 

5. The penalties provided for anyone who celebrates or receives a 
sacrament by simony are interdict and suspension. These are f erendae 
sententiae penalties that may be inflicted by the judge's sentence in a judi
cial procedure or by decree of the ordinary in an administrative proce
dure. 

Interdict may be imposed upon any of the faithful, a cleric or a 
layperson. On the other hand, suspension is a penalty that may be imposed 
only upon clerics (c. 1333 § 1). If the offender is a cleric, the choice of im
position is at the discretion of the judge or ordinary. Since the canon makes 
no determination or limitation, suspension may also be total ( cf. c. 1334 
§ 2). In any case, the penalty for the offense of simony is preceptive. 

If simony is the cause of administering or receiving the sacrament of 
the episcopate without a pontifical mandate, the consecrator and the con
secrated also incur latae sententiae excommunication reserved to the Ap
ostolic See ( c. 1382). 
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§ 1.  Quicumque officium ecclesiasticum usurpat, iusta 
poena puniatur. 

§ 2.  Usurpationi aequiparatur illegitima, post privatio
nem vel cessationem a munere, eiusdem retentio. 

§ 1. Anyone who usurps an ecclesiastical office is to be punished with a 
just penalty. 

§ 2. The unlawful retention of an ecclesiastical office after being deprived 
of it, or ceasing from it, is equivalent to usurpation. 

SOURCES: § 1: c. 2394; SCCouncil Deer. Catholica Ecclesia, 29 iun. 
1950 (AAS 42 [1950] 601-602) 
§ 2 :  c. 2401 ; SCCouncil Deer. Catholica Ecclesia, 29 
iun. 1950 (AAS 42 [1950] 601-602) 

CROSS REFERENCES: cc. 145 § 1, 146, 147, 149, 184 § 1, 186, 188, 196 
§§ 1-2, 228 § 1, 1149 § 3, 1344, 1349 

C OMMENTARY 

Antonio Calabrese, cp. 

The canon covers two ways of usurping an ecclesiastical office: 
1) appropriating an office without lawful canonical provision; 2) retaining 
an office that has been lost by being deprived of it or ceasing from it. 

An ecclesiastical office is "any post which by divine or ecclesiastical 
disposition is established in a stable manner to further a spiritual purpose" 
( c. 145 § 1 ). An ecclesiastical office that does not carry with it the exercise 
of the power of order may also be entrusted to laypersons (c. 228 § 1). 

1. "An ecclesiastical office cannot be validly obtained without canon
ical provision" (c. 146), which is the juridical act, administrative in nature, 
by which an office is conferred upon a person. Normally, provision in
volves an ecclesiastical authority with jurisdiction, always a higher au
thority. An exception would be found in a provision by election that does 
not require confirmation, but election usually requires confirmation, so, 
ordinarily a higher ecclesiastical authority must also act in the case. 

Provision of an ecclesiastical office may occur by the free conferral 
of a competent ecclesiastical authority using the following methods: by 
institution, which is the act by which the authority with jurisdiction 
gives effect, consistency, and confirmation to the presentation made by 
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someone with that right; by confirmation of an election by another body, 
for example, a chapter; by admission of postulation if the candidate had an 
impediment; or finally, by simple election with acceptance by the one 
elected, with no confirmation required from any other authority ( cf. 
cc. 147 and 180 § 1). 

Thus, anyone who occupies an ecclesiastical office without canoni
cal provision usurps the office, especially when it is already rightfully and 
lawfully covered by another person, or when another person has been 
lawfully named, even if that person has not taken canonical possession of 
it. It appears that anyone who lacks the requisites required ad validi
tatem to occupy an office also usurps it. Therefore, anyone who has ob
tained an office by simony usurps it, for simoniacal provision is null and 
void ipso iure (c. 149 § 3). Similarly, anyone who is not a priest and occu
pies an office that carries with it the full care of souls is also a usurper, 
since an office of that nature cannot validly be conferred upon anyone 
who is not a priest, even if he is a transitional or permanent deacon 
(c. 150). 

2. Unlawful retention of an office is the equivalent of usurpation. No 
one who has been deprived of office, or for any reason has lost it, can con
tinue to occupy it. If he does so, by the express disposition of the norm in 
c. 1381, he occupies it unlawfully. 

Deprivation of office is an expiatory penalty (c. 1336 § 1, 2). It as
sumes that an offense has been committed and can be imposed only in ac
cordance with penal norms. Otherwise, it has no effect (c. 196 § 1-2). It is 
therefore assumed that this canon deals with imposed deprivation, ac
cording to the law. Among other things, if the expiatory penalty is perpet
ual, it cannot validly be imposed by decree or administrative procedure, 
but only by a sentence concluding a judicial procedure (c. 1342 § 2). 

Cessation in office may occur for various reasons: lapse of the prede
termined time period, reaching the age determined by law, and resigna
tion, transfer, or removal, as well as deprivation (c. 184 § 1). 

When the predetermined time has elapsed or the predetermined age 
limit has been reached, loss of office is not automatic. It becomes eff ec
tive only from the time of written notice from the authority of jurisdiction 
( c. 186). However, according to continuing practice, loss of a superior's of
fice in religious institutes is automatic when the time has elapsed, unless 
otherwise established. 

A resignation made because of grave fear unjustly inflicted, deceit, 
error of substance, or simony is null and void ipso iure Cc. 188). 

However, anyone who has lost an office for one of the causes pro
vided by law, and continues to retain it, does so unlawfully and commits 
the equivalent offense of usurpation, punished by this norm. 
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3. The penalty provided is preceptive but indeterminate. In any case, 
it is aferendae sententiae penalty. The judge or ordinary decides the 
proper penalty depending upon the circumstances and keeping in mind 
that under c. 1349 more serious penalties should not be chosen unless 
there are circumstances such as obstinacy in unlawful possession, scan
dal, mobilization of the faithful, or manifest rebellion against lawful au
thorities. In such cases, according to c. 1349, heavier penalties-never 
perpetual-including censures, may be imposed. 
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Episcopus qui sine pontificio mandato aliquem consecrat 
in Episcopum, itemque qui ab eo consecrationem recipit, 
in excommunicationem latae sententiae Sedi Apostolicae 
reservatam incurrunt. 

Both the bishop who, without a pontifical mandate, consecrates a person 
a bishop, and the one who receives the consecration from him, incur a 
latae sententiae excommunication reserved to the Apostolic See. 

SOURCES: c. 2370; SCHO Deer. Suprema Sacra, 9 apr. 1951 (AAS 43 
[1951] 217-218); SCDF Deer Episcopi qui alios, 17 sep. 1976 
(AAS 68 [ 1976] 623) 

CROSS REFERENCES: cc. 1013, 1014, 1329, 1331 § 2, 1364 § 1 

COMME NTARY ------

Antonio Calabrese, cp. 

1. According to c. 1013, "no bishop is permitted to consecrate anyone 
as bishop, unless it is first established that a pontifical mandate has been 
issued." Without the mandate, consecration is illicit, but valid. Because it 
is valid, the consequences are most grave: 

a) an old norm is violated, to which the Church has always given the 
greatest importance, because hierarchical communion is broken. The con
secrated bishop is excluded from hierarchical communion with the 
Roman Pontiff, Head of the College of Bishops and other members of the 
College (LG 22); 

b) the consecrated bishop cannot receive the missio canonica for 
any pastoral ministry (LG 24); 

c) the consecrated and the consecrator both incur latae sententiae 
excommunication, reserved to the Apostolic See. 

2. There must be certainty about the pontifical mandate. Certainty 
may be obtained in various ways without the actual document. The norm 
requires only that the existence of the mandate must be confirmed (nisi 
prius constet), not that the document be in the hands of the consecrator.1 
Nevertheless, the document normally constitutes certain proof of the 
mandate. However, when there is confirmation of the mandate, but the 

1. Cf. SCPF, December 30, 1 787, in P. GASPARRI-1. SEREDI, Codicis Juris Canonici Fontes, 
no. 4588. 
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document cannot be sent (for example, in countries where the Church is 
persecuted) ,  consecration is valid and licit. Moreover, it may even be nec
essary to consecrate without documentation present to ensure apostolic 
succession and the ordination of presbyters. 

3. Both the consecrating bishop and the consecrated bishop without 
a pontifical mandate incur latae sententiae excommunication reserved to 
the Apostolic See. 

The norm punishes the consecrating bishop, but it does not mention 
the co-consecrating bishops or assisting presbyters, nor do other docu
ments currently in effect refer to the assisting presbyters. In c . 2370 CIC/ 
19 17, the penalty of suspension is provided for the consecrating bishop, 
the assisting bishops, and the presbyters assisting "in place of the bish
ops," as well as for the consecrated bishop. In a decree of April 9, 1951,  
the SCHO provided latae sententiae excommunication reserved specialis
simo modo to the Apostolic See2 for the consecrating and the consecrated 
bishop, but it did not extend the penalty to the co-consecrating bishops or 
the assisting presbyters. Therefore, it must be concluded that the co
consecrating bishops and the assisting presbyters normally do not incur 
the penalty. However, if such a consecration, whatever the particular cir
cumstances, signifies a schism, then everyone, including the bishops and 
presbyters mentioned, incurs unreserved latae sententiae excommunica
tion (c . 1364 § 1). 

4. It is assumed as a necessary condition that the consecrating 
bishop has been validly consecrated . Doubt regarding this matter is well 
founded when the consecrating bishop belongs at least externally to a reli
gious confession or sect of the Catholic Church in which apostolic succes
sion may be lacking or be doubtful in the episcopal hierarchy. If it is 
ascertained that the consecrator is not validly consecrated, the case does 
not fall under c . 1382 ( cf. c . 1379). If the case signifies a schism, it is the of
fense punished with the latae sententiae, but not reserved, excommunica
tion of c . 1364 § 1. 

5. In this case and for the effects of reservation, the Apostolic See 
means the CDF (PB 52), which , on March 12, 1983, reaffirmed the pre
scriptions in its preceding decrees, in particular in the decree of Septem
ber 17, 1976.3 It established that the Church did not, and would not, 
recognize the ordination of anyone who had received or might receive 
episcopal ordination without a pontifical mandate. It established that, for 
all purposes, the affected subjects would remain in the condition they had 
been in before consecration, in addition to the penalties they had in
curred.4 

2. AAS 18 (1951), pp. 217-218. 
3. AAS 68 (1976), p. 623. 
4. AAS 75 (1983), pp. 392-393. 
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Although the penalty is automatically incurred without any interven
tion from the Apostolic See, nevertheless, in cases that cause scandal, 
shock, discomfort, or disturbance and harm among the faithful-an easy 
matter when the event is publicized by the press and other means of social 
communication-or if the case signifies opposition to the Apostolic See or 
dissension or schism in communion with the Catholic Church, then the 
Holy See usually declares the penalty. 

Such a declaration is not usually a declaratory sentence that con
cludes a penal judicial procedure, but an extrajudicial decree made out
side the penal process. However, it may also be made following a judicial 
procedure. In those cases, it has particular effects ( cf. c. 1331 § 2). 

6. To obtain remission of the penalty in external cases, recourse 
must be had to the CDF. In occult cases, which remain in the internal fo
rum, recourse to the Apostolic Penitentiary may be made, either directly 
or through a confessor. The confessor transmits the case reticito nomine 
of the penitent and in due time informs him of the Apostolic Penitentiary's 
response and mandates. 

The Apostolic See usually does not agree to allow a person conse
crated without a pontifical mandate to exercise episcopal functions or act 
like a bishop. At most, it permits the consecrated person to act like a pres
byter with no episcopal prerogatives or external signs, in accordance with 
the statement of the CDF of March 12, 1983, cited above. 
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Episcopus qui, contra praescriptum can. 1015,  alienum 
subditum sine legitimis litteris dimissoriis ordinavit, pro
hibetur per annum ordinem conferre. Qui vero ordinatio
nem recepit, est ipso facto a recepto ordine suspensus. 

A bishop who, contrary to the provision of Can. 1015, ordained someone 
else's subject without the lawful dimissorial letters, is prohibited from 
conferring orders for one year. The person who received the order is ipso 
facto suspended from the order received. 

SOURCES: cc. 2373,1 °, 2374; SCDF Deer. Episcopi qui alias, 17 sep. 
1976 (AAS 68 [1976] 623) 

CROSS REFERENCES: cc. 1015, 1020, 1022-1023, 1050-1052, 1336 § 1, 3° 

C OMMENTARY 

Antonio Calabrese, cp. 

1. This norm punishes violations of the provisions in c. 1015 (cf. 
c. 1022). Paragraph 1 provides that every candidate must be ordained a 
deacon or presbyter by the proper bishop or with the bishop's lawful di
missorial letters. In other words, no bishop may ordain someone else's 
subject a deacon or presbyter on his own initiative. However, a bishop 
may authorize another to confer orders on his subject in his own territory 
or elsewhere. In that case, dimissorial letters are necessary; they are the 
documents in which a bishop authorizes his subject to receive orders from 
another bishop and, at the same time, authorizes the other bishop to con
fer the orders. Dimissorial letters should not be granted if the bishop has 
not collected the certificates and documents prescribed by law. In the di
missorial letters, the bishop certifies that all required procedures have 
been followed and that the required documentation has been submitted 
(cc. 1020, 1050-1052). 

Dimissorial letters for a religious or a member of a society of apos
tolic life who is to be ordained deacon or presbyter are issued by the 
proper superior, generally a major superior, who must certify in the letters 
that the subject is definitively enrolled in the institute or society in ques
tion and is subject to his authority (cc. 1019, 1052 § 2). 

If the bishop has specific doubts about whether the candidate is suit
able, the law expressly establishes that he must not promote him (c. 1052 
§ 3). The reasons (ob certas rationes) should be a sufficient basis for 
doubt. 
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2. For ordination to the diaconate of those who intend to enroll 
themselves in the secular clergy, the proper bishop is the bishop of the di
ocese in which the aspirant is resident, or the bishop of the diocese to 
which he intends to devote himself. If a candidate has already been or
dained a deacon in the secular clergy, the proper bishop is the bishop of 
the diocese in which the candidate was incardinated by the diaconate 
(c. 1016). 

For religious and members of societies of apostolic life, dimissorial 
letters are required, even though the candidate may be in the territory of 
the ordaining bishop, or if the bishop is also a religious in the same insti
tute or a member of the same society, or even if he lives in the same house. 

Any bishop may confer orders even if he is from a different diocese 
from the diocese where the candidate resides, or if he is a titular bishop or 
a bishop emeritus. 

3. A bishop who ordains another's subject without dimissorial letters 
incurs the penalty. However, the letters are only a document stating the 
suitability of the candidate and giving his bishop's authorization. If the 
candidate's own bishop verbally states that he is suitable and gives his au
thorization, the ordainer should incur no penalty, although both are acting 
against the explicit provision of the law. Neither would the person or
dained incur a penalty. 

4. The prohibition incurred by the ordaining bishop is not, as it 
might appear at first, a disciplinary and pastoral measure outside of penal 
law, but a true penalty. It is a latae sententiae penalty that prohibits con
ferring orders for one year. However, because the time of the prohibition 
is specified, this does not appear to be a medicinal penalty whose dura
tion, by its very nature, would end upon cessation of contempt ( c. 1358). 

It is not clear whether order means any degree of the sacrament of or
ders, so that a bishop may not confer any order although he only ordained 
without letters dimissory in one of the degrees, for example, the diaconate. 
Perhaps it should be understood only to mean the order conferred without 
letters, leaving the bishop free to confer the other degrees. In practice, in 
case of doubt, the mildest opinion may be followed, since this is a question 
only of liceity, not the validity of the order conferred. 

If the dimissorial letters are forged by the candidate or any one else, 
a bishop who ordains in good faith commits no offense nor incurs the pen
alty, but a candidate who has procured the forgery or at least knew about 
it incurs the penalty. The person who forged the letters is guilty of the of
fense of falsification of an ecclesiastical public document as provided and 
punished with aferendae sententiae penalty in c. 1391. 

5. The situation and the penalty are graver for a person ordained 
without dimissorial letters. He is suspended ipso iure from the order re
ceived. This is a censure of suspension, but it refers only to exercising the 
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order received without dimissorial letters, not to any degree of orders that 
may have been received earlier. For example, a lawfully ordained deacon 
who was ordained a presbyter without dimissorial letters is suspended 
from exercising priestly duties, but is free to exercise diaconal ministry. 
Concerning a bishop's consecration, dimissorial letters are not required. A 
pontifical mandate is required; without it, the consecrated bishop and the 
consecrator incur latae sententiae excommunication, reserved to the Ap
ostolic See ( cf. c. 1382). This means that the consecrated bishop cannot 
exercise presbyteral or diaconal ministry (c. 1331 § 1). 

The suspension of a person ordained without dimissorial letters has 
no time limitation. The suspension, because it is medicinal, cannot be per
petual nor ad tempus because it must be remitted ( c. 1358) once the of
fender has ceased in his contempt ( cf. c. 134 7 § 2). In this case, it is 
unclear how contempt can cease, or even if there is contempt after the of
fense is consummated. 

In any case, it seems that the penalty ceases if the person who re
ceived the order was not incardinated and finds a bishop who will incardi
nate him and permit him to exercise the order. It also ceases if he finds a 
major superior who permits him to enter the institute or transfer to his in
stitute if the ordained person were a religious in another institute or mem
ber of a society of apostolic life, and the superior permits him to exercise 
the order. Finally, it ceases if his own bishop or major superior permits 
him, in spite of what has happened, to exercise his order. Otherwise, the 
ordained person is doomed to remain suspended in perpetuity. It seems, 
therefore, that the penalty of suspension in this case is an exception to the 
general rule and cannot be considered a purely medicinal penalty. 

Should a deacon ordained without dimissorial letters who cannot 
find a bishop or institutional superior to receive him be considered as be
longing to the coetus clericalis as his juridical state? Should he be consid
ered a vagus (wandering) cleric? 
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1384 Qui, praeter casus, de quibus in cann. 1378-1383, sacer
dotale munus vel aliud sacrum ministerium illegitime ex
sequitur, iusta poena puniri potest. 

A person who, apart from the cases mentioned in Cann. 1378-1383, unlaw
fully exercises the office of a priest or another sacred ministry, may be 
punished with a just penalty. 

SOURCES: c. 2322,2° 

CROSS-REFERENCES: cc. 1343-1344, 1347, 1349-1350 

1. Offenses 

C OMMENTARY 

Angel Marzoa 

Canons 1378-1383 cover various offenses related to the sacraments 
and ecclesiastical offices. Canon 1384 includes any "unlawful exercise of 
the office of priest or another sacred ministry" not covered in the canons 
preceding it. As Arias comments, "given the special importance this mat
ter has for Church life, the legislator has chosen to penalize any misuse in 
the exercise of the sacred ministry."1 Actions that may fall under this 
canon include the practice of general absolution (cf. cc. 961-962), canoni
cal assistance at marriage (cf. cc. 1066-1067, 1071), granting Church fu
neral rites (cf. c. 1184), the performance of parish functions by church 
rectors, Sunday celebrations in the absence of the presbyter directed by 
non-ordained faithful,2 and so on (cf. c. 558).3 

2. Penalties 

For all these offenses , the penalty established is indeterminate 
(iusta poena), facultative (puniri possunt) andferendae sententiae. 

1. J. ARIAS, commentary on c. 1384, in Pamplona Com. 
2. EdM, 7 § 2: the phenomenon described by this Instruction would be the insertion into 

the structure of the celebration of "elements of the sacramental liturgy, especially the 
'eucharistic prayer', even if it is only in narrative form. In the note, the document expressly 
refers to cc. 1378 and 1384. 

3. We take these examples from L. CHIAPPETIA, Il Cadice di Diritto Canonico (Naples 
1988), p. 514. 
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Some consultors noticed that this offense was very general, espe
cially with respect to the term sacrum ministerium. Still, it was consid
ered that there was no risk because of the facultative nature of the penalty 
sive quoad entitatem sive quoad ipsam applicationem.4 

In determining the penalty, the judge or superior must take into ac
count the criteria established in the general norms on the matter, espe
cially cc. 1344, 1347, 1349 and 1350. With respect to the facultative nature 
of the penalty, the provisions of c. 1343 must be kept in mind. 

4. Cf. Comm. 9 (1977), p. 311.  
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1385 Qui quaestum illegitime facit ex Missae stipe, censura vel 
alia iusta poena puniatur. 

A person who traffics for profit in Mass offerings is to be punished with a 
censure or other just penalty. 

SOURCES: c. 2324 

CROSS-REFERENCES: cc. 945-958, 1344, 1347 

l. Offenses 

C OMMENTARY ------

Angel Marzoa 

In cc. 945-958, a number of provisions are detailed that try to pre
serve the original sense of offerings made by the faithful at the celebration 
of Holy Mass, so as to distance it from even the semblance of trafficking 
or trading ( c. 94 7). The Church does not want the least suspicion con
nected with the sacrament, to which this matter is closely linked. 1 

Since the description of the offense is open-ended but refers to spe
cific legal provisions ("Qui quaestum illegitime facit . . .  ") A person who 
traffics for profit ... "), one must look at cc. 945-958 to clarify the offense 
involved. The following are examples of the offense2 : 

- retaining more than one offering a day (cf. c. 951); 
- requiring a greater amount than what has been set ( cf. c. 952); 
- accepting more offerings for Masses to be celebrated than one 

priest can discharge within a year ( cf. c. 953); 
- not proceeding properly in transferring the celebration of Masses 

accepted to other priests ( cf. c. 955); 
- neglect in recording Masses accepted ( cf. c. 958); 
- improperly combining intentions in a single Mass ( cf. c. 948). 

With respect to the last example, the Decree of the CC of February 
22,  19913 must be kept in mind; it regulates the practice of collective 
Masses, giving special attention to the abuses in this matter. If we look at 

1. Cf. A. MARZOA, commentary on chap. III of book IV, part I, tit. III, in Pamplona Com, 
p. 573. 

2. We owe a substantial debt here to L. CHIAPPETTA, Il Cadice di Diritto Canonico 
(Naples 1988), p. 515. 

3. The Decree was approved specifically by the Roman Pontiff, and published in AAS 83 
(1991), pp. 443-446. 
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the contents (see commentary on c. 948), in addition to the last example 
above, we find the following behavior susceptible to penal sanction: 

- celebrating more than two collective Masses in a week (art. 2 § 2); 

- retaining the amount of more than one offering from the offerings 
received to celebrate a collective Mass (art. 2 § 1, in relation to cc. 950 and 
951 § 1). 

2. Penalties 

The textual history of the canon reveals the Church's attitude on the 
gravity of this offense. Although in the first Schema the punishment was 
expressed as an indeterminate and facultative penalty ("iusta poena puniri 
potest"4) ,  there was a petition that was immediately accepted, and the 
sanction was increased. Therefore, when a censure was suggested, it be
came a preceptive, semi-determinate penalty. 5 

Therefore, a semi-determinate, preceptive ("puniatur") ferendae 
sententiae penalty was established. It is semi-determinate because of the 
indication that the penalty should be a censure or other just penalty. In 
view of the restriction in c. 1349 on censures, the criterion must be to im
pose a censure ( cc. 133 lff) if the seriousness of the case clearly demands 
it. If it is unnecessary to have recourse to censures, an adequate expiatory 
penalty ( cc. 1336ff) must be imposed. If the penalty chosen is a censure, 
the requirement of previous admonishment ( cf. c. 134 7) must be observed 
ad validitatem. 

With respect to the preceptive nature of the penalty, the provisions 
of c. 1344 must be kept in mind. 

In any case, the preceptive nature of the penalty must be evaluated 
in light of c. 947: "omnino arceatur" any appearance of trafficking or 
profit. The duty of vigilance falls mainly on the local ordinary in churches 
of the secular clergy, and on the superior for churches of religious insti
tutes and societies of apostolic life ( cf. c. 957). Finally, art. 6 of the above
mentioned Decree emphasizes the duty of diocesan bishops not only to 
give out the norms but also to see that they are followed. 

4. Code Commission, Schema Documenti quo disciplina sanctionum seu poenarum in 
Ecclesia latina denuo ordinatur (Typis Polyglottis Vaticanis 1973), p. 29, c. 59. 

5. Cf. Comm. 9 (1977), p. 311. 
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CALABRESE 

1386 

Tit. III. Usurpation of Ecclesiastical Offices . . .  c. 1386 

Qui quidvis donat vel pollicetur ut quis, munus in Eccle
sia exercens, illegitime quid agat vel omittat, iusta poena 
puniatur; item qui ea dona vel pollicitationes acceptat. 

A person who gives or promises something so that some one who exer
cises an office in the Church would unlawfully act or fail to act, is to be 
punished with a just penalty; likewise, the person who accepts such gifts 
or promises. 

SOURCES: c. 2407 

CROSS REFERENCES: cc. 1344, 1349, 1456, 1457, 1489 

C OMME NTARY -------

Antonio Calabrese, cp. 

1. This canon punishes bribery and the consequent corruption of a 
person who exercises a function (munus) in the Church in such a way 
that he unlawfully acts or fails to act in discharging that function. There
fore, an essential element of bribery is the malicious intent to corrupt. 
Corruption, in this context, also cannot occur without two parties acting. 
Thus, it is active on the part of the person who gives or promises to pay in 
any way to obtain an unlawful act or failure to act. It is passive on the part 
of the person who allows himself to be corrupted and accepts gifts or 
promises. 

2. An offense occurs when delivery or promise precedes the act or 
failure to act, with explicit or implicit agreement to obtain an act or failure 
to act in exchange. An essential element of the offense is malice or mali
cious intent to corrupt, which may be manifested in various ways; for 
example, anyone who offers something that ought not to be offered, im
plicitly or virtually, intends to corrupt. 

Active corruption is committed by the mere fact of the gift or prom
ise to obtain something, even if the person to whom it is offered does not 
consent. In that case, only the corrupter commits an offense. If the other 
person consents, he also commits the offense, and there is passive corrup
tion. 

There is also corruption if a person makes a promise, even if he does 
not keep it, regardless of whether the unlawful act or failure to act occurs. 
There is also corruption even if the person accepting does not carry out 
the unlawful action he agreed to perform. 
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However, it is not corruption or bribery to reward after the fact, if 
there is no prior accord-even implicit-as a sign of gratitude or friend
ship to the person who unlawfully did or failed to do something. 

3. As the norm expressly states, the act or failure to act must be un
lawful. Otherwise, there is no offense either by the person who gives or 
promises something or by the person who accepts it. In this, canon law 
differs from nearly all civil penal law. There are, however, cases when 
canon law absolutely prohibits accepting gifts. For example, officers of 
the tribunal are prohibited from accepting any gift on the occasion of a 
trial (c. 1456). In that case, malicious intent to corrupt on the part of the 
briber is assumed by the law or, at the least, it seems that the risk of cor
ruption is deemed imminent. For example, in matrimonial causes, offering 
and accepting gifts is always considered bribery or at least it raises the 
suspicion of bribery. However, canon law provides no penalty for either 
the giver or the accepter, unless during or after the trial the accepter 
causes harm to the other participants or breaches the law of secrecy. In 
other words, the acceptor performs an unlawful action or unlawfully fails 
to perform ; this is punishable even without bribery and may be mali
ciously caused by bribery. In such a case, the offender may be punished by 
the authority of jurisdiction with the proper penalties, not excluding loss 
of office (c. 1457 §§ 1-2), but he may also fall under the sanctions pro
vided in c. 1386 if corruption is proved. 

Similarly, under c. 1489, advocates and procurators who betray their 
office because of gifts, promises or any other consideration must be sus
pended from exercising their profession and be fined or punished with 
other suitable penalties. Advocates and procurators who have accepted 
bribes are severely punished under c. 1489, not c. 1386. However, the brib
ers can be punished under c. 1386. All we have said about judges and any 
officers of the tribunal also holds in matrimonial causes, especially for ad
vocates and procurators. 

4. The penalty is preceptive, but indeterminate : "iusta poena punia
tur." Moreover, it is f erendae sententiae; it must be imposed by a judge or 
the ordinary, depending upon whether the judicial or extrajudicial route is 
followed. 

The Code makes no distinction between the person who bribes and 
the person who is bribed; both are to be punished with a just penalty. Nev
ertheless, since imputability may vary in each of the subjects, it is the 
judge or ordinary who decides the just penalty for each. 

Although bribery and corruption are among the offenses in the Code 
for which an indeterminate penalty is provided, in today's civil society, 
which is especially sensitive to social justice, they are considered grave of
f ens es and are severely punished. For that reason, when determining pen
alties, ecclesiastical judges and ordinaries must respect the basic option 
written into the Code ( cf. c. 1349) and take into account social sensitivity, 
which has increased in ecclesial society. 
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DE PAOLIS 

1387 

Tit. III. Usurpation of Ecclesiastical Offices . . .  c. 1387 

Sacerdos, qui in actu vel occasione vel praetextu conf es
sionis paenitentem ad peccatum contra sextum Decalogi 
praeceptum sollicitat, pro delicti gravitate, suspensione, 
prohibitionibus, privationibus puniatur, et in casibus gra
vioribus dimittatur e statu clericali. 

A priest who in confession, or on the occasion or under the pretext of con
fession, solicits a penitent to commit a sin against the sixth commandment 
of the Decalogue, is to be punished, according to the gravity of the of
fence, with suspension, prohibitions and deprivations; in the more serious 
cases he is to be dismissed from the clerical state. 

SOURCES: c. 2368 § 1 

CROSS REFERENCES: c. 1390 

C OMME NTARY ------

Velasio De Paolis, cs. 

This offense was established in c. 2368 of CIC/1917 with a reference 
to c. 904, which itself went back to the Constitution Sacramentum Poeni
tentiae of Benedict XIV, dated June 1, 1741, a document that CIC/1917 in
cluded as an appendix and admitted as an integral part of the Code. The 
present-day Code does not ref er to Benedict's constitution. Its silence 
should be interpreted under c. 6 § 1,3°, cc. 17 and 18, and c. 1313. This of
fense should also be read in relation to c. 1390 (see commentary). 

Jurisdiction over the subject matter of this canon falls to the CDF 
(cf. c. 1362 § 1,1°; and PDV 48 and 52). 

The offense is designed to punish any solicitation to commit a sin 
against the sixth commandment during the sacrament of penance. The 
Church considers it particularly grave that this sacrament, the sacrament 
of pardon and peace, may be an occasion for evil. A confessor, who should 
be father, teacher, and doctor ( cf. c. 978), cannot become a wolf who pulls 
sheep down and scatters them. 

The current description of the offense is much simpler than the pre
ceding Code and the Benedictine constitution. However, there can be no 
doubt that it includes any solicitation to sin against the sixth command
ment. The offense consists in soliciting to break the sixth commandment 
in any way, even if the penitent does not succumb to the temptation. 
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Any priest may be the subject of the offense, but there is a lack of 
agreement as to whether bishops should be included. Chiappetta responds 
affirmatively 1 because they were included in the previous legislation. 
Nigro responds in the negative, "by virtue of the hermeneutic principle that 
imposes a strict interpretation of penal norms. "2 Regardless, priests who 
solicit on the occasion of confession commit the offense even if they are 
not empowered to hear confessions; the text says simply "sacerdos. "  It 
also well fits the spirit of the law. 3 

The penalties provided are allf erendae sententiae, ranging from sus
pension to dismissal from the clerical state. Depending upon its gravity, 
the offense may also be punished with other prohibitions and depriva
tions. Recidivism has great importance ( cf. c. 1327). Except for suspen
sion, the other penalties are expiatory. Expulsion from the clerical state 
requires a judicial trial with a collegiate tribunal of three judges ( cf. 
c. 1425 § 1,2°) because it is a perpetual penalty (cf. c. 1342 § 2). 

According to CIC/1917, the penitent was obliged to denounce the so
liciting confessor ( cf. c. 904 CIC/1917), following the praxis of the Consti
tution Sacramentum Poenitentiae of Benedict XIV of June 1, 1741. 
Furthermore, a confessor could not absolve a penitent who refused to 
comply with the obligation. However, to rigorously forestall false denunci
ations, in c. 894 CIC/1917, the legislator made reservation for the sin of 
false accusation of solicitation before ecclesiastical judges. Also, c. 2363 
CIC/1917 provided for the offense of false accusation of solicitation and 
punished it severely (cf. c. 1390 § 1). 

The current Code no longer imposes an obligation to denounce the 
soliciting priest. This question is regulated according to the principles of 
moral theology. 4 Canon 982 prohibits absolving a penitent who has falsely 
denounced a confessor unless that person has first formally withdrawn 
the false denunciation and is prepared to make good whatever harm may 
have been done. 

1. Cf. L. CHIAPPETTA, in Il Cadice di Diritto canonico, vol. II (Rome 1988), p. 516. 
2. F. NIGRO, commentary on c. 1387, in P.V. PINTO (Ed.), Commento al Cadice di Diritto 

canonico (Rome 1985). 
3. Cf. J. ARIAS, commentary on c. 1387, in Pamplona Com. 
4. Cf. Comm. 10 (1978), p. 65. 
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DE PAOLIS 

1388 

Tit. III. Usurpation of Ecclesiastical Offices . . .  c. 1388 

§ 1. Confessarius, qui sacramentale sigillum directe vio
lat , in excommunicationem latae sententiae Sedi 
Apostolicae reservatam incurrit; qui vero indirecte 
tantum, pro delicti gravitate puniatur. 

§ 2.  Interpres aliique, de quibus in can. 983 § 2 ,  qui se
cretum violant, iusta poena puniantur, non exclusa 
excommunicatione. 

§ 1. A confessor who directly violates the sacramental seal incurs a latae 
sententiae excommunication reserved to the Apostolic See; he who 
does so only indirectly is to be punished according to the gravity of 
the offence. 

§ 2. Interpreters and the others mentioned in Can. 983 § 2, who violate the 
secret, are to be punished with a just penalty, not excluding excom
munication. 

SOURCES: § 1: c. 2369 § 1; SCHO Deer. Cum ex expresso, 21 iul. 1934 
(AAS 26 [1934] 550) 
§ 2: c. 2369 § 2;  SCDF Deel., 23 mar. 1973 (AAS 65 [1973] 
678) 

CROSS REFERENCES: 

C OMME NTARY ------

Velasio De Paolis, cs. 

Canon 1388 treats two types of offenses, one against the sacramental 
seal and the other against the secret derived from the subject matter of 
confession. In comparison with CJC/1917, the Code says nothing new on 
the norms that ref er to the seal and the secret in relation to the sacrament 
of confession or the penalties provided for off enders. However, from a ter
minological point of view, the new legislation clearly distinguishes the ob
ligation of the seal from the obligation of the secret. The obligation of the 
seal refers only to the confessor and concerns the subject matter of the 
confession ( cf. c. 983). This is an absolute obligation because it affects 
knowledge that the confessor has received in faro Dei. The secret, on the 
other hand, refers to interpreters or other persons who may come to know 
the subject matter of the confession. Canon 984 contains the prohibition 
against using knowledge acquired from a confession to the harm of the 
penitent, although any danger of revelation is excluded. 1 

1. Cf. V. DE PAO LIS, "De delictis contra sanctitatem sacramenti Paenitentiae, "  in Periodica 
79 (1990), pp. 177-218. 

525 



c. 1388 Bk. VI. Pt. II. Penalties for Particular Offences 

1. Violation of the sacramental seal ( § 1) 

DE PAOLIS 

Under c. 983, a confessor has the obligation of the sacramental seal 
concerning sins heard in confession, and the obligation not to use the 
knowledge acquired in confession, even though there is no danger of 
revelation. These two grave obligations admit of no exception. 

Regarding the object of the seal, doctrine distinguishes between what 
is essential and what is accidental. The essential object is all sins heard in 
a penitent's confession, including sins of both the penitent and other per
sons, mortal or venial sins, occult or public, if they are revealed for the 
purpose of absolution and have been heard by the confessor by virtue of 
sacramental knowledge. 

Direct violation of the sacramental seal occurs when a confessor re
veals the object of the sacramental seal together with the name of the per
son who committed the sin. Indirect violation occurs when the matter 
revealed is the object of the seal together with the circumstances, which 
carry the danger of revealing the name of the sinner or raising suspicion 
about him or her. 

Canon 1388 § 1 distinguishes between a direct and an indirect 
violation. The subject of both is the priest, because only a priest is the sub
ject of the sacramental seal. For the offense of direct violation, the penalty 
is latae sententiae excommunication reserved to the Holy See. For the of
fense of indirect violation, the penalty is an obligatory indeterminate fe
rendae sententiae penalty. The specific penalty must be measured 
according to the gravity of the offense. 

2. Violation of the secret which proceeds from confession (§ 2) 

Other persons, including interpreters, who learn about confessed 
sins are not obligated by the seal, but by the obligation to never reveal for 
any reason what they have learned. Anyone who violates the secret com
mits the offense, which is punished with an obligatory indeterminate pen
alty that may include excommunication ( cf. c. 1349). 

In tune with an analogous decree of 1973 and by virtue of special fac
ulties received from the Holy Father (cf. c. 30), the CDF established that 
anyone who himself or through others records what a confessor or peni
tent says in a true or feigned sacramental confession or divulges it through 
means of social communication shall incur latae sententiae excommuni
cation. 2 

2. Cf. AAS 80 (1988), p. 1367. 
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MARZOA 

1389 

Tit. III. Usurpation of Ecclesiastical Offices . . .  c. 1389 

§ 1. Ecclesiastica potestate vel munere abutens pro 
actus vel omissionis gravitate puniatur, non exclusa 
officii privatione, nisi in eum abusum iam poena sit 
lege vel praecepto constituta. 

§ 2.  Qui vero, ex culpabili neglegentia, ecclesiasticae po
testatis vel ministerii vel muneris actum illegitime 
cum damno alieno ponit vel omittit, iusta poena pu
niatur. 

§ 1. A person who abuses ecclesiastical power or an office, is to be pun
ished according to the gravity of the act or the omission, not exclud
ing by deprivation of the office, unless a penalty for that abuse is 
already established by law or precept. 

§ 2. A person who, through culpable negligence, unlawfully and with 
harm to another, performs or omits an act of ecclesiastical power or 
ministry or office, is to be punished with a just penalty. 

SOURCES: § 1: CodCom Resp. VI, 2-3 iun. 1918 (AAS 10 [1918] 347) 

CROSS REFERENCES: cc. 1336 § 1,2°, 1344, 1349 

C OMME NTARY ------

Angel Marzoa 

The 1917 Code devoted an entire title to offenses arising from abuse 
of ecclesiastical power or office (cc. 2404-2414). The current canon clas
sifies cases of "abuse" (§ 1) and "negligence" (§ 2) not expressly covered 
in any other penal norm. 

In the 1973 Schema, only the offense of "abuse of power or office" 
was included (that is § 1 of c. 1389 with the genitive delicti in place of the 
current actus vel omissionis).1 After the animadversiones on it, a new 
text was drawn up with express mention of acts or omissions as an abuse 
of power or office. In § 2, it added culpable negligence and met the re
quirement of c. 1321 § 2 for the punishability of this type of offense (see 
commentary on c. 1321).2 

1. Cf. Code Commission, Schema Documenti quo disciplina sanctionum seu poenarum 
in Ecclesia latina denuo ordinatur (Typis Polyglottis Vaticanis 1973), p. 29, c. 63. 

2. Cf. Comm. 9 (1977), pp. 312-313. 
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1. Offenses 

a) Malicious offense (§ 1): Abuse through act or omission of ecclesi
astical power or office. Because there are specific penalties for them, of
fenses from these canons are excluded: cc. 1378 § 1, 1382 ,  1383, 1387 , 
1388, 1396; also the extravagantes from cc. 1457 and 1741,4°. In addition, 
any other offense expressly penalized by a universal or particular norm is 
excluded. 

The designation of the offense is sufficiently broad to include any ar
bitrary behavior in exercising public power in the Church ( of order and/or 
of jurisdiction), or in performing an office. 

It must be kept in mind that the expression post ( mun us) is broader 
than office (cf. c. 145: "Officium ... est quodlibet munus ... , "), and may be 
extended to cover any munus, even if it has not been stabiliter constitu
tum. 

By juxtaposition with § 2, for there to be an offense, it is unnecessary 
for the abuse of power or office to be followed by specific harm to others. 

b) Culpable offense ( §  2): Unlawful commission or omission, 
through culpable negligence, of an act of ecclesiastical power, ministry or 
other office with harm to another. This is the only culpable offense penally 
designated as such in the CIC (cf. c. 1321 § 2). 

In addition to the social harm that results from the commission of 
any offense, there must also be effective harm to a third party. The harm 
must be observable in the external forum, for it must be proved to deter
mine that the offense has been consummated. 

With respect to ecclesiastical power and office, see supra the re
marks on the malicious offense. However, this type of offense also in
cludes ministry (ministerium). By ministry, the legislator intends to 
include administration of the sacraments and preaching the word of God, 
which are especially susceptible to negligence. This obviates any difficulty 
in interpreting what might be derived from trying to include or exclude 
this principal ministry from the concepts of potestas or munus. 

The expression "culpable negligence" should be understood in the 
sense of imputable (see commentary on c. 1321). Since this is the designa
tion of a criminal offense, it is unnecessary to mention culpability, for that 
is implicit in the concept of culpable offense. 

It is important to specify that the act or omission must involve a case 
in which a power, ministry, or office requires a certain behavior and that 
behavior is violated. One example, in relation to the functions especially 
entrusted to parish priests ( cf. c. 530), would be the harm that could be 
caused by a lack of due diligence in fulfilling them (cf. c. 1741,4° as a penal 
cause for removal of the priest). 
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2. Penalties 

a) For the malicious offense of abuse of power or office, the penalty 
established is a preceptive, indeterminate, jerendae sententiae penalty, 
with express indication of the expiatory penalty of dismissal from office 
( cf. c. 1336 § 1,2°). This seems obvious for cases where the abuse derives 
specifically from exercising an office, in the light of c. 1349. Mention of 
the expiatory penalty of dismissal from office, taking c. 1349 into account, 
excludes the imposition of censures. In a way, the legislator is indicating 
the graver penalty that can be imposed in punishing this offense. Never
theless, in the case of abuse of power or office the aggravating circum
stances of c. 1326 § 1,2° cannot be considered since the legislator includes 
abuse in the description of the offense. 

b) For the culpable offense, aferendae sententiae penalty is pro
vided, which is also preceptive ("puniatur") , but indeterminate ("iusta 
poena"). This is the only culpable offense that, as such, is designated in 
the CIC and thus the only case in the code where a penal norm expressly 
provides the punishment (cf. c. 1321 § 3). 

In both offenses, c. 1344 must be taken into account because the 
penalties are preceptive, as well as c. 1349 because the penalties are inde
terminate. 
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1390 

Bk. VI. Pt. II. Penalties for Particular Offences 

TITULUS IV 

De crimine falsi 

TITLE IV 

The False Accusation 

CALABRESE 

§ 1 .  Qui confessarium de delicto, de quo in can. 1387, 
apud ecclesiasticum Superiorem falso denuntiat, in 
interdictum latae sententiae incurrit et, si sit cleri
cus, etiam in suspensionem. 

§ 2 .  Qui aliam ecclesiastico Superiori calumniosam prae
bet delicti denuntiationem, vel aliter alterius bonam 
famam laedit, iusta poena, non exclusa censura, pu
niri potest. 

§ 3 .  Calumniator potest cogi etiam ad congruam satisfac
tionem praestandam. 

§ 1. A person who falsely denounces a confessor of the offence men
tioned in Can. 1387 to an ecclesiastical Superior, incurs a latae sen
tentiae interdict and, if a cleric, he also incurs a suspension. 

§ 2. A person who calumniously denounces an offence to an ecclesiastical 
Superior, or otherwise injures the good name of another, can be pun
ished with a just penalty, not excluding a censure. 

§ 3. The calumniator can also be compelled to make appropriate amends. 

SOURCES: § 1: c. 2363 
§ 2: C. 2355 
§ 3: C. 2355 

CROSS REFERENCES: cc. 220, 1332, 1333, 1349, 1387 

C OMMENTARY 

Antonio Calabrese, cp. 

The offense of falsely denouncing a confessor of the offense of solic
itation (§ 1) and the offenses of calumny or harming the good reputation 
of another (§ 2) are punished in c. 1390. The common elements required in 
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these offenses are alteration of the truth, malice, and harm caused to the 
good reputation of another. 

l. Denunciation against a confessor innocent of the offense of 
solicitation "ad turpia" in confession 

Under c. 1387, a priest who, during or under the pretext of sacramen
tal confession, solicits a penitent to commit a sin against the sixth com
mandment of the Decalogue commits this offense. Depending on the 
gravity of the offense, it must be punished with suspension, prohibitions, 
deprivation, or expulsion from the clerical state. 

For a confessor in this case to be punished, the solicited penitent 
must make the denunciation. However, to denounce a confessor falsely is 
a grave offense. In CJC/1917, a false denunciation was punished with ex
communication "latae sententiae speciali modo reservata" to the Apos
tolic See (c. 2363). Furthermore, it was a reserved sin, the only one 
reserved "ratione sui" to the Holy See (c. 894). 

In this context, to denounce is to make an accusation of solicitation 
to the proper authority. This accusation may be made orally, provided an 
official record is signed afterward by the person making it or, if he is un
willing to sign, by two witnesses who attest that the person making the de
nunciation did not wish to sign. The accusation may also be written, 
detailing the elements required to identify the confessor and to constitute 
the offense, and including the signature and address of the person making 
the denunciation. If the person is unknown, the signature alone is insuffi
cient for identification, and the letter must be considered anonymous. 
Anonymous letters do not constitute a denunciation. In an Instruction 
dated February 20, 1867, the Holy Office ordered that anonymous letters 
were to be excluded in the case of an offense of solicitation, and the order 
is still valid. However, anonymous letters may be sufficient reason to ini
tiate a preliminary investigation. 

Not only may a real or feigned penitent commit the offense of false 
denunciation and incur the penalty, but also any other person who makes 
a false denunciation against a confessor. An example might be another 
priest who says that he learned of the matter in confession. 

The competent ecclesiastical superior to whom the denunciation is 
to be made must be, according to c. 1341, the ordinary proper, the local or
dinary or the quasi-local ordinary of the accused, or the local ordinary 
where the offense was denounced. The Apostolic See is also to be the 
competent superior and the CDF in this case (PB 52). 

Although the Code speaks of denunciation made to an ecclesiastical 
superior, some believe that it is sufficient for the denunciation to be made 
to any ecclesiastical superior, even one without jurisdiction to handle the 
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case, but that opinion appears unfounded. Denunciation to a superior 
without jurisdiction has no value, but the person making the denunciation 
could be guilty of the offense of false or calumnious denunciation and be 
punished with a just penalty or even required to make a retraction of the 
calumny and repair the harm (c. 1390 §§  2-3). 

A denunciation is false if the confessor has not committed the of
fense of solicitation ad turpia. In addition, it must affect the confessor as 
a priest who is fulfilling his function as a confessor and who, in the act or 
upon the occasion or under the pretext of sacramental confession, makes 
a solicitation. That case is covered in c. 1387, which is a cross-reference 
for this norm. A priest who solicits ad turpia outside of confession is not 
included in the offense punished in this canon. Outside of confession 
means not during the act, nor upon the occasion of nor under the pretext 
of confession, and not in the case where the priest, in the act or upon the 
occasion of or under the pretext of confession solicits other kinds of of
fenses. 

The essential element of a false denunciation is malice on the part of 
the person making the denunciation if he is aware that the confessor is in
nocent and still makes the accusation. The offense is committed even if 
the accuser does not know that a false denunciation bears a penalty. Al
though ignorance of the penalty is an attenuating circumstance because it 
has a liberating effect on latae sententiae penalties ( cf. c. 1324 § 3 in rela
tion to § 1,9°), an offender does not automatically incur the established 
penalty; punishment may be inflicted only by sentence or decree, always 
considering attenuating circumstances. 

Anyone who incites another to falsely denounce a confessor out of 
vengeance, hate, jealousy, or for any other reason does not incur the sanc
tions of c. 1390, although he commits a grave sin. 

The judge and the ordinary should be cautious when admitting de
nunciations. They may prudently resolve these cases with an adequate 
preliminary investigation and by keeping in mind the provisions of c. 1942 
§ 2 of CJC/1917: "Denunciations made by an obvious enemy or a vile or un
worthy person and anonymous denunciations shall be ignored unless 
there are such circumstances and other elements as to make the accusa
tion probably true." 

For anyone who makes a false denunciation, the penalty provided is 
latae sententiae interdict. If the false accuser is a cleric, he also incurs 
latae sententiae suspension. Since the penalty is neither limited nor deter
mined, then under c. 1334 § 2, the suspension includes any act of power of 
order or of jurisdiction and the exercise of any rights and functions inher
ent in the office. 

These grave penalties indicate the gravity of the behavior that consti
tutes this offense. 
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2. Calumnious denunciation of an offense 

c. 1390 

A denunciation is calumnious when the accused is innocent of the 
offense attributed to him. 

There must be malice on the part of the offender, who must know 
that the accused is innocent. If there is no malice, there is no offense. If 
the person making the denunciation has doubts about whether the ac
cused committed the offense and expresses doubts at the time of the de
nunciation, there is no offense. However, if he has doubts and expresses 
certainty in the denunciation, he commits an offense and incurs the sanc
tions provided in this norm. Nor does a person commit an offense who, 
knowing that the accused is innocent, is later deceived and convinced of 
the contrary by other persons, and induced to make a denunciation. 

The offense must be made to an ecclesiastical superior. This in
cludes the superior of an institute of consecrated life or of a society of ap
ostolic life when their own subjects are concerned. As we indicated a 
propos of a false denunciation of a solicitation offense, the term superior 
should be interpreted to mean anyone with jurisdiction to hear the matter, 
as it appears to be implied in the meaning of the norm. For instance, it 
makes no sense to denounce a diocesan priest to a religious superior. 

The denunciation must be made formally. For any of these matters, it 
must be made to the superior of jurisdiction. Furthermore, it must be 
made in writing and signed by the person making the denunciation. If that 
person refuses to sign, the denunciation must be held as not made, and if 
the person does not know how to write, there must be a stamped indica
tion with an explanation by the superior. Anonymous denunciations must 
not be taken into consideration, although upon occasion they can give rise 
to a tentative preliminary investigation. 

By merely making the denunciation, the author of a calumnious de
nunciation commits an offense and incurs the sanctions provided, regard
less of the result, meaning, even if the denunciation produces no effect 
whatsoever. 

Any of the offenses except the one described in § 1 may deal with 
calumny. However, there must be an offense, a sinful external action that 
the Code prohibits and provides a penalty for the offender. False denunci
ation of simple sins that are not considered to be offenses in the Code is 
also relevant, but they refer to the generic harm to the good reputation of 
others, which we shall treat next. 

3. Harming another's good reputation 

Nobody may unlawfully harm the good reputation that any person 
enjoys ( c. 220). A good reputation is a person's right. 
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The ways in which a person's good reputation may be harmed are 
many and varied: calumny, properly speaking, unlawful revelation of se
cret facts, occult offenses, secrets of office, etc. Publication may be in any 
manner: aloud, via the press, using other means of social communication, 
etc. If the harm to a good reputation is produced by communication to 
various persons-at least two-it becomes defamation, which, although 
the Code does not differentiate it from the offense of calumny or harming 
a good reputation, nevertheless should be taken into consideration by the 
judge or the ordinary at the time of imposing the penalty. 

Harm to another's good reputation may be caused by accusing some
one of a particular offense and also, depending upon the condition of the 
person harmed, by insinuation, suspicion, etc. 

Here harm to a good reputation is understood to be grave; that is, it 
must refer to communicating or divulging facts or offenses that gravely 
harm another's good reputation. The harm caused may also be greater or 
lesser depending upon the social importance of the person who is harmed. 
The judge and the ordinary, when judging the gravity of the harm and de
termining the resulting penalties, must keep in mind all attenuating and 
aggravating circumstances. 

All the penalties provided are ferendae sententiae, left to the discre
tion of the judge and the ordinary. In addition, they are facultative and in
determinate ( cf. c. 1349). 

However, the norm specifies that the superior of jurisdiction, the one 
who imposes the penalty, may also impose a censure: "iusta poena, non 
exclusa censura puniri potest." The censure is not determinate, but the 
choice is left up to the superior. 

Since excommunication can be imposed or declared only after a ju
dicial trial before a tribunal of at least three judges ( c. 1425 § 1 ,2°), this 
censure may not be imposed by the ordinary in a decree after an adminis
trative procedure. 

Although a censure is the maximum penalty, the norm does not ex
clude imposing it in cases of particularly grave calumny or harm to an
other's good reputation. Since a censure is a medicinal penalty that must 
be absolved when contumacy ceases (c. 1358), there seems to be a 
requirement that the offender first repair the damaged reputation; this 
means that in these cases contumacy is to be understood as persistency 
by the accuser in calumny or in harming a good reputation, and also an 
absence of retraction. 

However, if the off ender is a cleric, the judge and the ordinary may 
impose suspension, a censure that is not as grave as excommunication 
and that may also be imposed by decree after an administrative proce
dure. In addition, for both clerics and laypersons, interdict may also be im
posed. 
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4. Obligation to give due satisfaction 

c. 1390 

The false accuser or calumniator and anyone who in any other way 
harms another's good name may also be required to give adequate satis
faction (§ 3). There can be no satisfaction if there is no retraction of the 
calumny first. If the damaging facts are true but have remained up until 
that time secret or occult, the defamer cannot retract; but even in that 
case he must still make just reparation for the harm caused. Such repara
tion is required by natural law. 

In the internal forum of the sacraments, according to the principles 
of moral theology, calumniators or anyone who has harmed the good repu
tation of another may not be absolved without first repairing the harm 
caused or at least promising to repair it. However, this norm leaves the im
position of reparation up to the free decision of the judge or the ordinary. 
On the other hand, retracting a false denunciation is required in all cases, 
even if no obligation to make satisfaction is imposed. 
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Iusta poena pro delicti gravitate puniri potest: 
1 ° qui ecclesiasticum documentum publicum falsum 

conficit, vel verum mutat , destruit,  occultat , vel 
falso vel mutato utitur; 

2° qui alio falso vel mutato documento utitur in re ec
clesiastica; 

3° qui in publico ecclesiastico documento falsum asse
rit. 

The following can be punished with a just penalty, according to the gravity 
of the offence: 

1 ° a person who composes a false public ecclesiastical document, or 
who changes or conceals a genuine one, or who uses a false or al
tered one; 

2° a person who in an ecclesiastical matter uses some other false or al
tered document; 

3° a person who, in a public ecclesiastical document, asserts something 
false. 

SOURCES: cc. 2360, 2362 

CROSS REFERENCES: cc. 1343, 1349, 1540 

C OMMENTARY 

Antonio Calabrese, cp. 

l. Preliminary concepts 

Ecclesiastical documents include the following types: 

- lawfully issued public documents or statements made by a public 
ecclesiastical person exercising the functions of office. The documents or 
statements ref er to acts of ecclesiastical governance and may be legisla
tive, judicial or executive; 

- private documents, which are all others (c. 1540 §§  1 and 3). 

Documents kept in the archives of the Roman Curia, dioceses and 
parishes may be either public or private. 

Civil public documents are documents so classified according to 
local civil law. 
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Historically, there has been a divergence of opinion regarding the 
concept of public person. Some authors have included only notaries in the 
concept of public person, while others have included anyone in any minis
try who documents official acts. According to present-day doctrine, an ec
clesiastical public person with the power to draw up a public document is 
any person authorized by law to do so as part or consequence of his eccle
siastical function. Therefore, a notary is not the only type of ecclesiastical 
public person; a parish priest who issues a birth or marriage certificate 
can also be a public person. Nevertheless, in the matter of documents, a 
notary continues to be the public person par excellence. 

2. The offenses 

This canon punishes the offense of ma terial or ideological 
falsification. In the norm, there are up to seven types, grouped in two se
ries. The first group refers to a) ecclesiastical public documents (nos. 1 ° 
and 3°), and the second b) treats private ecclesiastical documents and 
public and private civil documents (no. 2°). 

a) The first group of offenses (nos. 1 ° and 3°) includes six types: 

- Fabrication or compilation of a false public ecclesiastical docu
ment. This may be a document drawn up by a public or a private person. 
In this case, as in the others, the offense is graver when it is committed by 
a public person or a person in a position of dignity, or if the off ender 
abuses his authority or office (cf. c. 1326 § 1,2°). 

A document is false if its content is not substantially true, regardless 
of whether a public person draws it up. A document attesting to a fact or 
an act that never happened is false, but a document in which the signer 
adds to the true content any untrue content that is marginal and does not 
affect the substance cannot be called false. Nevertheless, there are some 
circumstances that may affect the substance of the matter, such as when 
the date is changed or the document is attributed to someone else. 

- Alteration of an authentic public ecclesiastical document. Alter
ation is substantial if the document no longer proves what it was sup
posed to prove. This may happen with a simple change of date. 

- Destruction of a true or authentic ecclesiastical document. De
struction may consist in the elimination of a document or in the oblitera
tion of the writing so that it can no longer be read or reproduced in any 
way. 

- Hiding of a public ecclesiastical document. This occurs when a 
document is hidden so that those to whom it is addressed or who have an 
interest in it cannot find it. If it is permanently hidden, that is the equiva
lent of destroying it, and the offense is graver. If it is temporarily hidden, 
but precisely at the time when the document was needed as evidence, 
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there is also an offense, even if afterwards the document is returned to its 
place and available to any authorized or interested person. If temporary 
occultation occurs at a time when no one needs the document, there is no 
offense, since the action causes no harm. 

- Use of a falsified or altered public ecclesiastical document. The 
concepts of falsification and alteration have been explained above ( a and 
b ). Use is an offense if the false or altered document serves to carry out a 
gravely unlawful act or to omit unlawfully a required act, with harm to 
others. It is assumed that the falsification or alteration is made by another 
party, since if the same party who uses it makes it, there is only one of
fense, aggravated unlawful use. 

- Ideological falsehood in a public ecclesiastical document. This 
occurs when something is written in the document that is false. If the au
thor is the person who is using the document, there is only one offense, 
unlawful use. If the author is another person, there are two offenses, ideo
logical falsification and unlawful use. This is the only offense that refers to 
ideological falsification; all the others refer to material falsification. 

b) The second series (n. 2°) includes using a false or altered private 
ecclesiastical document or a public or private civil document in ecclesias
tical matters. This type of offense is distinguished from other types be
cause it does not ref er to a public ecclesiastical document, but to other 
documents, ecclesiastical or not. 

A false document is described above (a). As for an altered or modi
fied document, alteration or modification is substantial if, because of it, 
the document serves to prove what it did not before prove, or it ceases to 
prove what it previously did. Marginal modification that leaves the sub
stance of the document intact is not an offense. 

Ecclesiastical matters are those that relate to the Church, its pur
pose, works, institutions, and goods. The use of modified or falsified pri
vate ecclesiastical documents or public or private civil documents is an 
offense under this canon if the modifications are made to ecclesiastical 
matters, but not if made to civil matters. It is also not a canonical offense 
to use false or altered public ecclesiastical documents in civil matters, but 
previous falsification or use is an offense. Punishment of such behavior in 
civil matters is not treated by the Code, which leaves it to the civil law. 

3. The penalties 

For all cases, the penalty provided is facultative and indeterminate 
(cf. cc. 1343 and 1349). 
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TITULUS V 
De delictis contra speciales obligationes 

1392 

TITLE V 

Offences Against Special Obligations 

Clerici vel religiosi mercaturam vel negotiationem contra 
canonum praescripta exercentes pro delicti gravitate pu
niantur. 

Clerics or religious who engage in trading or business contrary to the pro
visions of the canons, are to be punished according to the gravity of the of
fence. 

SOURCES: c. 2380; SCCouncil Deer. Catholica Ecclesia, 29 iun. 1950 
(AAS 42 [1950] 601-602) 

CROSS REFERENCES: cc. 286, 672, 1314, 1315 § 2, 1344, 1349 

C OMME NTARY ------

Giuseppe Di Mattia, ofm. conv. 

1. The heading of title V, which treats offenses committed by clerics 
and religious in cc. 1392 and 1394-96, corresponds to title XVII of book V 
( cc. 2376-2389) of the old Code, but the old heading specified that it con
cerned offenses proper to the clerical and religious state. Although the 
title is now general, except for c. 1393, the offenses covered remain appli
cable only to those persons. At least theoretically, c. 1393 is applicable to 
any member of the faithful; for that reason, it would more logically be 
placed at the beginning or end of the heading. 

There has been a significant reduction in the types of offenses. The 
fourteen in CIC/1917, with a detailed description of the circumstances and 
characteristics of each, are now barely four-with c. 1393 added to them
in the current CIC, offenses that are outdated have been eliminated; only 
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the ones that are still relevant in contemporary ecclesial and civil life have 
been retained. 

2. The offense designated in c. 1392 arises from cc. 286 and 672 , 
which prohibit clerics and religious from engaging in trade or business. 
While c. 142 of C/C/1917 absolutely prohibited trade or business, it may 
now be practiced with due caution and the permission of the lawful eccle
siastical authority. This includes local ordinaries and major superiors, de
pending upon the norms of the applicable constitutions. To their wisdom 
and prudence is left the assessment of whether authorization should be 
granted, but they must first set forth strict precautionary measures. In this 
matter, it is important to be aware of no. 17 of Presbyterorum ordinis 
(PO). 

The canon prohibits any type of commercial, industrial, business, 
stock market, or speculative activities when they are principally for profit. 
The penalty provided is preceptive, indeterminate andferendae senten
tiae. In quantitas and qualitas, the penalty should be determined in ac
cordance with the gravity of the offense. 
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1393 Qui obligationes sibi ex poena impositas violat, iusta 
poena puniri potest. 

A person who violates obligations imposed by a penalty can be punished 
with a just penalty. 

SOURCES: 

CROSS REFERENCES: cc. 1314, 1315 § 2, 1343, 1349 

C OMME NTARY ------

Giuseppe Di Mattia, ofm. conv. 

To an offense that has been committed and punished-defined by 
John Paul II as "anti-ecclesial, offensive and scandalous behavior of mem
bers of the people of God" 1-a new offense has now been added. It is 
based on the same type of behavior, with the added gravity of being evi
dence of a rebellious attitude towards the prior penal sanction. Such be
havior is penalized for the purpose of achieving restitution of ecclesial 
communion and the reform of the offender. 

That is the type of case covered in this canon, for which there is no 
equivalent in the old code. The rationale behind its introduction cannot be 
deduced from the drafting process. The term alia that was in the original 
formulation of c. 67 of the 1973 Schema (''justa alia poena puniri potest") 
was considered superfluous.2 It was removed by c. 1345 of the 1980 
Schema. 

Contrary to what happens in civil law systems, the canonical system 
excludes the forced execution of a penalty. That is why this norm is oppor
tune from the point of view of a member of the faithful who sincerely tries 
to recover and live again in a relationship of communio with his brothers 
in faith. 

The penalty is ferendae sententiae, facultative and indeterminate. 
The connotation of "just" in the norm alludes to the degree with respect to 
the circumstances of the case. 

1. JOHN PAUL II, Discurso al Tribunal de la S. R. Romana, 1979, in AAS 71 (1979), p. 425. 
2. Comm. 9 (1977), p. 315. 
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§ 1.  Firmo praescripto can. 194 § 1, no. 3, clericus matri
monium, etiam civiliter tantum, attentans, in sus
pensionem latae sententiae incurrit; quod si monitus 
non resipuerit et scandalum dare perrexerit, grada
tim privationibus ac vel etiam dimissione e statu cle
ricali puniri potest. 

§ 2. Religiosus a votis perpetuis, qui non sit clericus, ma
trimonium etiam civiliter tantum attentans, in inter
dictum latae sententiae incurrit, firmo praescripto 
can. 694. 

§ I. Without prejudice to the provisions of Can. 194 § 1 no. 3, a cleric who 
attempts marriage, even if only civilly, incurs a latae sententiae 
suspension. If, after warning, he has not reformed and continues to 
give scandal, he can be progressively punished by deprivations, or 
even by dismissal from the clerical state. 

§ 2. Without prejudice to the provisions of Can. 694, a religious in perpet
ual vows who is not a cleric but who attempts marriage, even if only 
civilly, incurs a latae sententiae interdict. 

SOURCES: § 1: c. 2388; SAP Deer. Lex sacri coelibatus, 18 apr. 1936 
(AAS 28 [1936] 42-43); SAP Deel., 4 maii 1937 (AAS 29 
[1937] 283-284) 
§ 2: C. 2388 

CROSS REFERENCES: cc. 194 § 1, 277, 694, 1087-1088, 1314, 1332-
1334, 1336 

C OMMENTARY 

Giuseppe Di Mattia, ofm. conv. 

I. Although the provisions of this canon are centuries old and were 
included in CJC/1917 (c. 132 § 1, reinforced by c. 2388), the controversy 
about the law of clerical celibacy in the Latin Church makes the canon a 
current issue. In § 1, a cleric who attempts marriage gravely breaks the 
law of celibacy that he promised to follow. Canon 132 § 1 CJC/1917 in
cluded the statement that "peccantes sacrilegii quoque rei sunt." This con
trasts with current c. 277, which eliminates any direct reference to sin. 

Because of the expression "etiam civiliter tantum,"  it is understood 
that marriage may be attempted under civil law and/or under canon law. 
Therefore, for the offense to be consummated, the ceremony must include 
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a manifestation of consent. Consent is valid insofar as it is given before a 
civil authority; it is invalid if given canonically, because of the decisive im
pediment of c .  1087. On the other hand, if for any reason the consent is in
valid (for example, by mistake), it is a case of concubinage, which is 
covered in the next canon. 

The penalty provided is latae sententiae suspension: a medicinal 
penalty or a censure (cf. cc. 1333-1334). To that must be added removal 
ipso iure from ecclesiastical office, under the provisions of c. 194 § 1,3°. 

The superior with jurisdiction should admonish the offending cleric 
so that he may distance himself from the situation. Pastoral care and the 
law make available several types of initiatives for that purpose ( cf. 
cc. 1339-1341). From the juridic point of view, what is desired is recessio 
a contumacia, in the sense of c. 134 7 § 2, in relation to c. 1358. If that pas
toral effort bears no fruit and the scandal continues, the authority of juris
diction should intervene gradually (gradatim, says the canon) , and add to 
the penalty incurred a new one, which may extend from pertinent depriva
tion to dismissal from the clerical state. 

2. Naturally, legislation is the same for religious clerics as for secular 
clerics. If religious in perpetual vows who are not clerics attempt mar
riage, even if only civilly, they are subject to the latae sententiae penalty 
of interdict, a censure regulated by c. 1332. The penalty is without preju
dice to the provisions of c. 694 § 1,2°, that is, dismissal ipso iure from the 
institute. The major superior must certify and declare the dismissal for it 
to be juridically valid. 

3. In both cases, the word attempt marriage is used because canon 
law considers the act as a conscious and voluntary attempt. It has no ju
ridical value, since a canonical marriage is totally null because of the im
pediment "ex ordine sacro" or "ex voto publico" (cf. cc. 1087-1088). 

Comparing the current norm with the norm in CIC/1917, the current 
norm is less severe, more understanding of human values, and laden with 
pastoral care. An example is its silence on the partner, an accomplice in 
the attempted marriage, and the elimination of the consequent penalty ( cf. 
2388 CIC/1917),  always excepting application of the general norm on ac
complices in offenses under c. 1329. This is especially so when the partner 
has consented ex dolo to celebrating the attempted marriage (cf. c .  132 1 
§ 1 ). It is possible that one party may in good faith be unaware of the state 
of the other, who has kept silent about it or concealed it. 

Those cases notwithstanding, this norm raises a number of problems 
that require in-depth treatment: 

- For a religious who is a cleric, is dismissal from the institute auto
matic? If so, how can his state as a cleric acephalus seu vagus, which is in
admissible according to c. 265, be reconciled until an indulgent bishop is 
found? 
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- For a religious who is not a cleric, there is no mention of possible 
intervention by an authority through admonishment, nor of the possibility 
of recessio a contumacia. If that happens, should the reformed offender 
be readmitted to the institute? 

As established in the canon, the penalty appears to be absolute and 
perpetual. In the process of the drafting iter, there was some wavering, 
but the tendency was towards a stronger penalty or greater aggravation. 
For example, c. 69 § 2 of the 1973 Schema provided only facultative penal
ties. The paragraph was eliminated in c. 1346 of the 1980 Schema and was 
reintroduced in the 1981 Relatio with the preceptive determinate penalty 
of latae sententiae interdict. Thus, it passed into the 1982 Schema novis
simum and into the current version. Published reports offer no clues to 
show the development of the drafting iter. 1 

1. Cf. Comm. 9 (1977), p. 316. 
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1395 

Tit. V. Offences Against Special Obligations c. 1395 

§ 1. Clericus concubinarius, praeter casum de quo in 
can. 1394, et clericus in alio peccato externo contra 
sextum Decalogi praeceptum cum scandalo perma
nens, suspensione puniantur, cui persistente post 
monitionem delicto, aliae poenae gradatim addi pos
sunt usque ad dimissionem e statu clericali. 

§ 2. Clericus qui aliter contra sextum Decalogi praecep
tum deliquerit, si quidem delictum vi vel minis vel 
publice vel cum minore infra aetatem sedecim anno
rum patratum sit, iustis poenis puniatur, non ex
clusa, si casus f erat, dimissione e statu clericali. 

§ 1. A cleric living in concubinage, other than in the case mentioned in 
Can. 1394 , and a cleric who continues in some other external sin 
against the sixth commandment of the Decalogue which causes scan
dal, is to be punished with suspension. To this, other penalties can be 
progressively added if after a warning he persists in the offence, until 
eventually he can be dismissed from the clerical state. 

§ 2. A cleric who has offended in other ways against the sixth command
ment of the Decalogue, if the offence was committed by force, or by 
threats, or in public, or with a minor under the age of sixteen years, is 
to be punished with just penalties, not excluding dismissal from the 
clerical state if the case so warrants. 

SOURCES: § 1: c. 2359 §§ 1 et 3 
§ 2: C. 2359 § 2 

CROSS REFERENCES: cc. 695 § 1, 1314, 1344, 1349, 1336 § 1,5° 

C OMME NTARY ------

Giuseppe Di Mattia, ofm. conv. 

1. A life of consecration is a testimony, insofar as the faithful "are a 
splendid sign in the Church as they foretell the heavenly glory" of the 
Kingdom of God. Thus, c. 573 exalts the incomparable gift of persons who, 
welcoming the call from the Divine Master, follow him intimately to live in 
obedience, with nothing of their own, and in chastity. The legislator is par
ticularly sensitive when considering the most vulnerable evangelical coun
sel, the virtue of chastity, which is "the pearl of Catholic priesthood." 

2. In § 1 of c. 1395, the legislator addresses acts against the sixth 
commandment of the Decalogue, mentioning concubinage explicitly. 
These acts are not isolated or occasional sins; for example, concubinage is 
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defined as a stable sexual relationship with a person of the opposite sex. 
The other element constituting the offense is the scandal that may occur 
in the environment or place where the act is committed, since it may re
sult in moral harm to the faithful who are aware of the situation. Finally, 
for the offense to occur, the canon requires the act to be external. 

The penalty prescribed, preceded by a prescribed admonishment ( cf. 
c. 134 7), is preceptive ferendae sententiae suspension. If there is obsti
nacy in the offense, after suspension, other penalties may be added at the 
discretion of the superior, including dismissal from the clerical state. Reli
gious are also included in this precept by virtue of c. 695 § 1, which con
tains an express reference to c. 1395. 

3. Aggravating circumstances that are a part of the consummation of 
the offense must be kept in mind in this type of case. Such circumstances 
may include violence, public scandal and abuse of minors under 16 years 
of age. The range of possible aggravating circumstances is the reason the 
legislator has not established a determinate penalty. He merely establishes 
that a just penalty should be imposed; however, he does not exclude dis
missal from the clerical state if the seriousness of the offense so requires. 
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1396 

Tit. V. Offences Against Special Obligations c. 1396 

Qui graviter violat residentiae obligationem cui ratione 
ecclesiastici officii tenetur, iusta poena puniatur, non ex
clusa, post monitionem, officii privatione. 

A person who gravely violates the obligations of residence to which he is 
bound by reason of an ecclesiastical office, is to be punished with a just 
penalty, not excluding, after a warning, deprivation of the office. 

SOURCES: c. 2381; SCCouncil Resol., 10 iul. 1920 (AAS 12 [1920] 357); 
SCCouncil Resp., 23 apr. 1927 (AAS 19 [1927] 415) 

CROSS REFERENCES: cc. 1344, 1349 

C OMME NTARY ------

Giuseppe Di Mattia, ofm. conv. 

To understand the importance of this canon, it is essential to keep in 
mind the distinction between residential offices, which require officehold
ers to reside in their territory, and non-residential offices. 

Offices the Code describes as residential are bishop (cc. 395 § 1, 
410), diocesan administrator (c. 429), parish priest and priests with the 
care of souls in solidum (cc. 533 § 1, 543 § 1), and assistant parish priest 
(c. 550 § 1). However, the Code does not apply the obligation of residence 
to diocesan priests who do not have a residential office in the diocese. 
Moreover, c. 283 § 1 describes physical presence and residence in the dio
cese more as a moral duty than a juridical one. Furthermore, the wording 
is negative and is more exhortative than imperative. 

In interpreting the canon, it is necessary to understand how the term 
graviter is used. To evaluate the gravity of the offense, the frequency and 
duration of absence must be taken into account. Moreover, it is important 
to consider the repercussion of the absence on the officeholder's ability to 
meet the duties of his office, as well as the spiritual and organizational 
harm that may result for the ecclesial community. 

From a strictly formal point of view, what is relevant is physical pres
ence; consequently, what is penally actionable is physical absence. Moral 
and operative absences are regulated by legislation enacted for that pur
pose. 

The penalty established by this canon is preceptive and indetermi
nate. It should be a just penalty in proportion to the gravity of the offense. 
For extreme cases, after the preceptive admonishment, dismissal from 
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office is not excluded. For any possible procedural warning about the pen
alty, it is fundamental to determine the channel that is best for the case 
(judicial or administrative), and to follow the pertinent norms: cc.1341-
1342 for substantive law and cc. 1717-1728 for procedural law. 

This norm was not included in the 1973 Schema, although it ap
peared in CIC/1917 (c. 2381). It unexpectedly reappeared in c. 1348 of the 
1980 Schema-there is no explanatory note in any published reports-so 
it remained and was published in the current text. 
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TITULUS VI 
De delictis contra hominis vitam et libertatem 

1397 

TITLE VI 
Offenses Against Human Life and Liberty 

Qui homicidium patrat, vel hominem vi aut fraude rapit 
vel detinet vel mutilat vel graviter vulnerat, privationi
bus et prohibitionibus, de quibus in can. 1336, pro delicti 
gravitate puniatur; homicidium autem in personas de qui
bus in can. 1370, poenis ibi statutis punitur. 

One who commits homicide, or who by force or by fraud abducts, impris
ons, mutilates or gravely wounds a person, is to be punished, according to 
the gravity of the offence, with the deprivations and prohibitions men
tioned in Can. 1336. In the case of the homicide of one of those persons 
mentioned in Can. 1370, the offender is punished with the penalties there 
prescribed. 

SOURCES: cc. 2343 § 1, 2354; SCHO Deer. Cum ex expresso, 21 iul. 1934 
(AAS 26 [1934] 550) 

CROSS REFERENCES: cc. 695, 729, 746, 1041,4°-5°, 1044 § 1,3°, 1047 
§ 2,2°, 1089, 1090, 1314, 1341-1343, 1344, 1370 

1 .  Introduction 

C OMME NTARY ------

Francisca Perez-Madrid 

There are two canons under the heading "Offenses Against Human 
Life and Liberty" -this one and c. 1398, which refers to abortion. In com
parison with the provisions of cc. 2353 and 2354 of CJC/1917 included 
under title XIV ("Off ens es Against Life, Liberty, Property, Reputation and 
Morals"), the current regulation has been considerably simplified. First, 
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with respect to offenses against human life, the categories of duel (c. 2351 
CJC/1917) and suicide have been eliminated (c. 2350 § 2 CJC/1917). Sec
ond, regarding offenses against liberty, those referring to coercion to enter 
a religion (c. 2352 CJC/1917) 1 and the sale of a human as a slave (c. 2354 
CJC/1917) also have been eliminated. There is no longer a distinction be
tween clerics and laypersons when determining the penalty that can be 
imposed for committing these acts. 

It is of great interest to include here a response from the Coetus de 
re poenali that explains and justifies this example of the drastic reduction 
in types of offenses made in the special part of penal law: "talia delicta re
censeri non posse in iure poenali canonico, sive quia iam damnantur et 
puniuntur a iure civili, sive quia in Ecclesia caret mediis pro apta inquisi
tione. "2 

In spite of those reasons, however, and keeping in mind that the of
fenses in this canon are generally included in civil penal law, the legislator 
has preserved the classification of offenses in c. 1397. In this way, the 
grave attack on life , liberty and human dignity that such acts imply is 
strongly emphasized. 

The Catechism of the Catholic Church has made explicit statements 
on the moral gravity of the acts covered by this canon. With respect to di
rect and willful homicide, the text reads: "The murderer and those who 
cooperate voluntarily in murder commit a sin that cries out to heaven for 
vengeance (cf. Gn 4: 10)" (CCC 2268). "Infanticide (cf. GS 51, 3), fratricide, 
parricide, and the murder of a spouse are especially grave crimes by rea
son of the natural bonds which they break" (CCC 2268). "Kidnapping and 
hostage taking bring on a reign of terror; by means of threats they subject 
their victims to intolerable pressures. They are morally wrong. Terrorism, 
which threatens, wounds, and kills indiscriminately, is gravely against jus
tice and charity. Torture which uses physical or moral violence to extract 
confessions, punish the guilty, frighten opponents, or satisfy hatred is con
trary to respect for the person and for human dignity. Except when per
formed for strictly therapeutic medical reasons, directly intended 
amputations, mutilations, and sterilizations performed on innocent per
sons are against the moral law (cf. Dz.-Sch. 3722)" (CCC 2297). 

1. Even though not currently a supposition of delict, admission to a religious institute, a 
secular institute, or a society of apostolic life becomes invalid in as much as violence, grave 
fear, or deceit has been a factor (c . 643 § 1,4°, c . 721, together with c . 125, and c . 735 § 1 ,  
respectively). 

2. Comm. 9 (1977), p. 318. 
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2. Types 

If "type" refers to the set of specific elements by which one offense is 
distinguished from others, then the following the types of offenses are 
covered by c. 1397: murder, abduction, kidnapping, mutilation, and inflict
ing grave wounds or injury. 3 

a) "Qui homicidium patrat . . .  " Homicide has been defined as "vio
lenta (non naturalis) occisio, ademptio vitae, exanimatio hominis vivi ... 
ab homine (non a bruto vel a fulmine) facta."4 Included in the concept are 
parricide, assassination, and infanticide. If the passive subject is any of 
the persons covered in c. 1370 (Roman Pontiff, bishop, cleric, or reli
gious), the legislator remits to the penalties of that canon. Concerning 
marriage, the impediment of crime, regulated by c. 1090, must be taken 
into account. 

b) "Vel hominem vi autfraude rapit . . .  " Kidnapping and abduction 
can only be malicious, regardless of the purpose for which they are com
mitted. In CJC/1917, c. 2353 regulated this offense in a different canon 
from other attempts against human life and liberty. According to a literal 
reading of that canon, anyone committed this offense who, with the inten
tion to marry or commit a lecherous action, kidnapped a woman against 
her will with violence or malice, or an underage woman who consented, 
or if her parents or tutors did not know it and were opposed. On the other 
hand, simply holding a woman did not constitute an offense, although it 
was an impediment to marriage5 (c. 1074 § 1 and 3 CJC/1917). In CIC, the 
concept of abduction has been broadened in the penal area, resulting in a 
similar broadening in the objective element of the offense. The sex of the 
kidnapped person is irrelevant, except with respect to being an impedi
ment to marriage, where the person kidnapped must be a woman (cf. 
C. 1089). 

c) "Vel detinet . . .  " The language of the canon means that holding a 
person for any reason (kidnapping) is distinguished from abduction, 
which is an action for the purpose of marriage or for a libidinous kind of 
purpose.6 In comparison with CJC/1917, the legislator has broadened the 
protection of liberty, regardless of the purpose pursued by the offender. 

d) "Vel mutilat ... " Mutilation of a person is a grave injury, no matter 
which part of the body is affected. Mutilation may be classified as "seri
ous" not only because of the external effect but due to the motive, such as 
in the case of sterilization. 

3. Cf. among others, F. NIGRO, "Libro VI: Le sanzioni nella Chiesa," in P.V. PINTO (Ed.), 
Commento al Cadice di Diritto Canonico (Rome 1985), pp. 749-824. 

4. WERNZ-VIDAL, Ius Canonicum, t. VII, Ius poenale ecclesiasticum (Rome 1937), p. 510. 
5. T. GARCIA BARBERENA, commentary on c. 2353, in Comentarios al C6digo de Derecho 

can6nico, t. IV (Madrid 1964). 
6. Cf. A. CALABRESE, Diritto penale canonico (Milan 1990), p. 287. 
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e) "Vel graviter vulnerat . . .  " It is difficult to establish a delineation 
between injuries that are grave and those that are not. A canonical judge 
has the discretion to determine whether the act falls into the category of 
offense. 

3. Penalties 

The penalties for the offenses described in this canon are deprivation 
and the prohibitions established in c. 1336. They are ferendae sententiae, 
expiatory (see c. 1314 and commentary), and preceptive ("puniatur", see 
c. 1344 and commentary). 

These are penalties of less gravity than the latae sententiae excom
munication provided for the offense of abortion ( c. 1398). The difference 
is probably due to the legislator's interpretation that these offenses are 
sufficiently punished under civil laws. However, that is not the case at 
present for abortion (see commentary on c. 1398). For that reason, for 
those offenses, c. 1344,2° must be kept in mind. It gives the judge the fac
ulty to abstain from imposing a penalty if the offender has been ade
quately punished by civil authorities or it is expected that he will be. 

There is no a priori gradation of the penalty that may be imposed for 
murder, mutilation, kidnapping, or causing injury; the canon states, "pro 
delicti gravitate puniatur." The legislator is aware that those offenses are 
adequately punished by civil laws; therefore, it is unnecessary to sanction 
these matters with new and more precise penal norms. Moreover, since 
they are ferendae sententiae penalties, the judge or superior is permitted 
(cf. cc. 1341-1344), if applicable, to exercise such reasonable gradation. 

The remission made to c. 1370 means that if the offense of murder 
was committed against the Roman Pontiff, anyone with the episcopal 
character, or against a cleric or religious out of contempt for the faith, the 
Church, ecclesiastical power, or ministry, that canon must be consulted to 
determine the penalty (see c. 1370 and commentary). In relation to a mem
ber of a religious or secular institute or a society of apostolic life, a special 
penalty is established when they are guilty of any of the offenses in 
c. 1397: dismissal from the institute (cf. cc. 695 § 1, 729, 746). 

The remission to c. 1370 is only for murder. However, c. 1370 ap
pears to describe a type of offense that can be extended to other kinds of 
physical aggression, such as mutilation, grave injury, and violence in gen
eral ("who uses physical force"), not to murder alone. In the face of the in
ternal inconsistency between the canons cited, harmonization seems to be 
required. 
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1398 Qui abortum procurat, effectu secuto, in excommunica
tionem latae sententiae incurrit. 

A person who actually procures an abortion incurs a latae sententiae ex
communication. 

SOURCES: c. 2350 § 1; PIUS PP. XII, Alloc., 21 maii 1948; PIUS PP. XII, Al
loc., 27 nov. 1951; GS 27, 51; PAULUS PP. VI, Alloc., 9 dee. 
1972 (AAS 64 [1972 ] 776-779); SCDF Deel., 18 nov. 1974 
(AAS 66 [1974] 730-747); PAULUS PP. VI, Alloc., 23 apr. 1977 
(AAS 69 [1977] 281-283) 

CROSS REFERENCES: cc. 695 § 1, 746, 1041,4°, 1044 § 1,3°, 1047 § 2,2°, 
1314, 1329, 1331 

l . Introduction 

C OMME NTARY - - - - - -

Francisca Perez-Madrid 

The norm in this canon is directed towards protecting the life of an 
unborn child. Its content is not substantially different from c. 2350 of CIC/ 
1917. The canon does not define abortion, and the penalty is latae senten
tiae excommunication, although in the previous Code it was reserved to 
the ordinary. Even before CIC/1917, texts can be found that punish 
abortion. For example, in some Decretals (for example, X V  12, 5; X V  12, 
20), and in later pronouncements from the Roman Pontiffs, 1 abortion was 
an offense. 

The Catechism of the Catholic Church has tried to indicate the moral 
and juridical dimension of this act: "Human life should be totally respected 
and protected from the moment of conception. From the first moment of 
his existence, a human being must be recognized as having the rights of a 
person-among which is the inviolable right of every innocent being to 
life" (CCC 2270). "Since the first century," it later adds, "the Church has af
firmed the moral evil of every procured abortion" (CCC 2271). Finally, 
"Formal cooperation in an abortion constitutes a grave offense. The 
Church attaches the canonical penalty of excommunication to this crime 
against human life ... The Church does not thereby intend to restrict the 
scope of mercy. Rather, she makes clear the gravity of the crime commit
ted, the irreparable harm done to the innocent who is put to death, as well 

1. SIXTUS V, Const. Effraenatam, October 29 , 1588, in P. GASPARRI-1. SERED!, Codex Juris 
Canonici Fontes, vol I, no. 165, pp. 308-311;  GREGORY XIV, Const. Sedes Apostolica, May 31, 
1591 ,  §1 ,  2, in ibid . , vol . I, p. 330; Prus IX, Const. Apostolicae Sedis, October 12, 1869 , § III, 
no. 2, in ibid., vol. III, pp. 24-31. 
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as to the parents and the whole of society" (CCC 2272).2 The offense of 
abortion is one of the few very grave cases that are punished in the CIC 
with latae sententiae excommunication. 3 

2. Type 

The act referred to in this canon is a consummated abortion, since it 
is specified that "qui abortum procurat effectu secuto" incurs the penalty. 
Although a frustrated or attempted offense may occur ( cf. c. 1328), such 
acts are not punishable under the offense of abortion. It must be certain 
that an abortion has been committed and that there is a causal relation
ship between the act of abortion and the result. 

With respect to the subjective element, one can speak only of com
mitting the act with malice. That can be deduced from the verb used 
(procurat), which implies that the act has been committed studiose et ex 
industria, and by the latae sententiae penalty, which can be incurred only 
in the case of "outstanding and malicious offenses" as established by 
c. 1318. Therefore, if an act is committed because of the omission of due 
diligence (c. 1321 § 2), it cannot be punished. Cases of preterintentional, 
spontaneous, or indirect abortion are not punishable. Procuring an abor
tion means effectively to perform or cooperate in the act. Cooperation 
may be as author or co-author of the offense. According to c. 1329, it in
cludes cooperation by all members of the faithful who, with the same 
criminal intent, participate in committing the offense, or if without their 
physical or moral assistance, the offense could not have been consum
mated; that is the case of accomplices (see commentary on c. 1329). 

3. Canonical concept of abortion 

Doctrine used to understand abortion as expulsion of an unviable liv
ing fetus from the mother's womb, causing death of the fetus.4 Craniotomy, 
embryotomy, and other operations directly intended to kill the fetus in the 
mother's uterus were not considered abortion, but homicide. However, 

2. Cf. GDF, Jnstructio de observantia erga vitam humanam nascentem deque 
procreationis dignitate tuenda, (Donum vitae), February 22, 1987, AAS 80 (1988), p. 79. 

3. Cf. Comm 2 (1969), p. 85. 
4. D. PRUMMER, Manuale Theologiae Moralis, t. II, (Barcelona-Freiburg-Rome 1958), 

pp. 125-128; T. GARCIA BARBERENA, commentary on C. 2350, §1 ,  in Comentarios al C6digo de 
Derecho can6nico, vol. IV (Madrid 1964), pp. 510-511 ;  AUGUSTINE, A commentary on the New 
Code of Canon Law, vol. VIII (St. Louis-London 1922), pp. 398-399; A. BLAT, Commentarium 
Textus Codici Juris Canonici, Liber V (Rome 1924), p. 249; G. Coccm, Commentarium in 
Codicem Juris Canonici, Liber V, (Turin 1928), p. 303; A. CANCE- M. ARQUER, El C6digo de 
Derecho can6nico, t. II (Barcelona 1934), p. 500; A. VERMEERSCH-J. CREUSEN, Epitome Juris 
Canonici, vol. III (Rome 1946), p. 345. 
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even under the CJC/1917, one sector of doctrine was partially opposed to 
those exclusions. They emphasized that greater malice is required in such 
cases than when allowing death after extraction of the fetus. They also 
pointed out that those practices have the elements of the offense of abor
tion. 5 Other authors have expressed similar opinions in reference to the 
current regulation. 6 

However, the legislator did not give an explicit definition of abortion 
in the new Code. The reform commission justified this decision as follows: 
"N onnulli petierunt ut detur definitio aborti; Consultores non vi dent ratio
nem huius definitionis, cum doctrina catholica sit clara hac in re."7 In real
ity, Catholic doctrine is clear on the matter, but the juridical-canonical 
concept of abortion was not as clear. Two principal doubts constantly ap
peared in the doctrine. The first regards the juridical classification of acts 
directed towards killing the fetus in the uterus-now the majority of 
cases-can they be called abortions? Second, is viability still the delimit
ing criterion between homicide and abortion? 

When penal law speaks of "abortion," what does it mean? Every of
fense in canon law implies moral unlawfulness, and this is no exception. 
Nevertheless, the transition from moral to juridical-penal is not automatic; 
not all sins are offenses nor do all sins that are offenses operate within the 
same boundaries. The transition is made by the penal norm when it de
scribes the elements that must be present before a given behavior can be 
an offense. In addition, under c. 18, only a strict interpretation is permitted. 
It is obvious that nothing said here is intended to raise the question of the 
moral lawfulness of abortion. The question is sufficiently clear in the con
stant teaching of the Church. What we are trying to do is to deduce from 
the current legislation when abortion can be said to be an offense. 

Uncertainty about the penal concept of abortion made it necessary 
for the ecclesiastical authority to intervene and give an authentic defini
tion. The gravity of the automatic penalty provided for this offense and the 
doubtful cases as to whether they are abortions or not were the reasons 
the question was raised before the CPI, in the following terms: "Utrum 
abortus, de quo in can. 1398, intellegatur tantum de eiectione fetus inma
turi, an etiam de eiusdem fetus occisione quocumque modo et quocumque 
tempore a momenta conceptionis procuretur." The commission's reply 
was Negative ad primam partem: affirmative ad secundam. 8 

5. M. CONTE A CORONATA, Institutiones iuris canonici ad usum utriusque cleri et 
scholarum, 4: De delictis et poenis (Turin 1935), pp. 460-461;  X. WERNZ-P. VIDAL, Ius 
Canonicum, VII: Ius poenale ecclesiasticum (Rome 1937), p. 517; L. CICCONE, "Il confessore 
e l'aborto," in Palestra del Clero 60 (1979), pp. 887-889. 

6. L. CICCONE, Non uccidere. Questioni di morale delta vita fisica (Milan 1984), pp. 145-
148; V. DE PAOLIS, De sanctionibus in Ecclesia. Adnotationes in Codicem: Liber VI (Rome 
1986), p. 1 19. 

7. Comm. 9 (1977), p. 317. 
8. AAS 80 (1988), pp. 1818--1819. 
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That response finally resolved the first problem that doctrine had 
been discussing occidere quocumque modo et quocumque tempore. The 
result is that it does not matter whether the fetus is killed in the mother's 
belly or if it is expelled alive and dies consequently because it is not viable 
from the moment of conception. 

However, with respect to whether viability is a limiting factor, when 
the response refers to death of the eiusdem fetus in the consultation, 
doubt arises as to whether fetal immaturity was adopted by the legislator 
as a criterion for distinguishing between abortion and homicide. In other 
words, does the expression eiusdemfetus refer to fetus inmaturi9 or only 
to fetus10? When quocumque tempore is used, from the context it is more 
consistent to interpret that the legislator wished to include the time from 
conception to birth, whether or not the nasciturus is viable. 

A final question concerns the destruction of embryos fertilized in 
vitro. Can the destruction of embryos fertilized in vitro be included in the 
offense of abortion under c. 1398? There is no unanimity in doctrine on 
this point. The response does not off er sufficient elements to give an affir
mative judgment since the use of the term conception does not justify its 
extension to fertilization. 11 This has caused some authors to propose the 
need for a new offense, a new penal norm.12 Doubtless, we have here the 
destruction of a human being, and both moral doctrine and recent state
ments from the magisterium call these interventions immoral and gravely 
unlawful. However, in the Instruction Donum vitae, they are not called 
abortion interventions, nor do they constitute the offense of abortion: 
"Quare Ecclesia sicut abortum procuratum damnat, ita etiam prohibet, ne 
vita harum humanarum creaturarum attentetur."13 Although the same doc
ument also says, "quoniam scilicet embryon ut persona tractandus est, 
inde sequitur ut ei debeatur etiam suae integritatis defensio, idemque 
curandus ac sanandus sit sicut quilibet homo, quantum fieri potest, in am
bitu medicae assistentiae."14 Probably, when this canon was written, the 
idea of abortion independent of any reference to pregnancy was not 

9. Thus interpreted by: V. DE PAOLIS, "Responsa Commissionis luri Canonico Authentice 
lnterpretando," in Periodica 78 (1989), p. 285; A. MARZOA, "Extension del concepto penal de 
aborto," in Ius Canonicum 29 (1989), p. 585. 

10. Defending this opinion, J. Sanchis, "L'aborto procurato: Aspetti canonistici," in Ius 
Ecclesiae 1 (1989), p. 668; G. DI MATTIA, "L'aborto: Aspetti medico-legali e punibilita in Diritto 
Canonico," in Apollinaris 61 (1988), pp. 775-776; F. AZNAR GIL, "El delito canonico de aborto. 
Comentario a una respuesta de la CPI," in Revis ta Espanola de Derecho Canonico 4 7 (1990), 
p. 239. 

11. Cf. A. MARZOA, "Extension del concepto penal de aborto," cit., pp. 583-585. 
12. A. MARZOA, "Extension del concepto penal de aborto," cit., p. 585; J. SANCHIS, "L'aborto 

procurato: Aspetti canonistici," cit., p.669. 
13. CDF, Instructio de observantia . . .  , cit., p. 83. 
14. Ibid., p. 79. Cf. also CCE 2275. 
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considered.15 Therefore, since this is a doubtful case, c. 18 requires that it 
should be strictly interpreted ; thus, for the penal purposes of c. 1398, such 
acts are excluded from consideration as abortions. 

4 . Penalty 

The penalty provided by the canon is latae sententiae excommunica
tion. Therefore, the penalty is incurred automatically when the act that 
constitutes the offense is committed (cf. c. 1314). In the 1973 Schema, in
terdict was established as the penalty for abortion; in the comments sub
mitted, the penalty requested was ferendae sententiae. The coetus deemed 
that "alioquin omni efficacia privaretur, cum multi casus aborti sint oc
culti"16 and retained the automatic penalty. Considering the importance of 
this offense today, it was not deemed timely to reduce the penalty of ex
communication.17 

For members of a religious institute, a secular institute, or a society 
of apostolic life, the offense of abortion is cause for dismissal ( cc. 695 § 1, 
729, 746, respectively). It also causes irregularity for receiving or exercis
ing orders (cc. 1041,4°, 1044 § 1,3°). 

Each abortion is a separate offense. Therefore, if anyone commits 
several abortions, the penalty of excommunication is incurred the same 
number of times. 

When a repentant censured person ceases in contempt, he has the 
right to absolution ( c. 1358). The penalty is not reserved and can be remit
ted by the local ordinary for his subjects, for anyone in his territory or any
one who has committed the offense therein. Within the sacrament of 
penance, the penalty may be remitted by any bishop ( c. 1355 § 2) and by a 
penitentiary, including for members of the faithful who are in the diocese 
but do not belong to it (c. 508 § 1).The chaplains of hospitals, jails, and 
maritime voyages may also absolve any member of the faithful from the 
censure of excommunication, only in those places or under those condi
tions ( c. 566 § 2). For cases in which it is a hardship on the penitent to 
remain in a state of grave sin, a confessor may remit the penalty in accor
dance with the prescription in c. 1357 (see commentary). It should also be 
taken into account that, pursuant to c. 976, any priest, even without the 
power to confess, can validly and lawfully absolve from any censures and 
sins any penitent that is in danger of death. 

15. Cf. J. SANCHIS, "L'aborto procurato: aspetti canonistici," cit. , p . 668. 
16. Comm. 9 (1977), p. 317. 
17. Comm. 16 (1984), pp . 50-51 . 

557 



c. 1398 Bk. VI. Pt. II. Penalties for Particular Offences PEREZ-MADRID 

In addition to exempting circumstances (c. 1323), any attenuating 
circumstances must be verified. If there are any, the offender is not bound 
by latae sententiae penalties (c. 1324 § 3 (see commentary). Among other 
cases, there may be minors (c. 1324 § 1,4°), relatively grave fear (c. 1324 
§ 1,5°), or ignorance of the penalty attached to a law (c. 1324 § 1,9°). From 
this is derived, in turn, the responsibility to instruct the faithful so that the 
provision of the canon might be effective. 
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1399 

Tit. VII. General Norm 

TITULUS VII 
Norma generalis 

TITLE VII 

General Norm 

c. 1399 

Praeter casus hac vel aliis legibus statutos, divinae vel 
canonicae legis externa violatio tune tantum potest iusta 
quidem poena puniri, cum specialis violationis gravitas 
punitionem postulat, et necessitas urget scandala prae
veniendi vel reparandi. 

Besides the cases prescribed in this or in other laws, the external violation 
of divine or canon law can be punished, and with a just penalty, only when 
the special gravity of the violation requires it and necessity demands that 
scandals be prevented or repaired. 

SOURCES: c. 2222 § 1; PIUS PP. XII, Alloc., 5 dee. 1955 (AAS 47 [1955] 
64) 

CROSS REFERENCES: cc. 1315, 1321, 1342, 1343, 1349 

C OMMENTARY ------

Josemaria Sanchis 

1. This norm was included in the current legislation because it is con
sidered an "instrument" that the pastoral government of the Church, di
rected towards the salvation of souls, cannot do without. 1 Therefore, it is 
important to analyze it carefully to determine the conditions in which it is 
to be applied and how useful it is for safeguarding communion in the 
church. 

The norm is placed in title VII as the last canon in the section de
voted to describing offenses and their penalties. Among other things, this 
implies that the norm designates an autonomous offense. All the common 

1. Cf. Comm. 6 (1974), p. 35. 

559 



c. 1399 Bk. VI. Pt. II. Penalties for Particular Offences SANCHIS 

norms referring to the elements of an offense in the first part of book VI 
are applicable to this norm (external act, imputability, culpability), as are 
the norms referring to the requisites for determining punishability and the 
provisions for applying and remitting a penalty. 

2. The acts that should be considered to be included in the provision 
of this canon and which constitute what is unlawful and punishable, as in 
any other offense (cf. cc. 1315 § 1 and 132 1 § 1), are the external violation 
or breaking of a divine or ecclesiastical law. 

3. From the context, it can be deduced that the term law should not 
be understood in its juridical-formal sense. Instead, it is a reference to the 
precepts contained in divine or merely ecclesiastical law. At the same 
time, it emphasizes that only juridical precepts are concerned, not simply 
moral precepts. However, it is not always easy to determine whether a 
given obligation is contained in divine law, or to what extent. 

In any event, the violation must be grave. The degree of gravity is de
termined by both subjective and objective factors. The norm does not ex
plicitly provide for punishing a culpable violation; therefore, only acts that 
are gravely imputable and committed with malice may be punished under 
this canon (cf. c. 132 1 § 2). 

4. The generic offense designated in this canon is causing harm to ju
ridically protected goods or rights by failing to fulfill a positive or negative 
juridical obligation established in canon law through the various technical 
instruments or formal sources such as laws, precepts, etc., with the excep
tion of custom. That means the offense consists in the malicious external 
violation of a divine or ecclesiastical precept. However, certain conditions 
or requirements are established that limit punishability ("tune tantum 
potest puniri"); they also underline the exceptional nature of the norm. 
Such conditions, which must be met simultaneously ("punitionem postu
lat, et necessitas urget"), are the special gravity of the violation and the 
surgent need to prevent or repair scandal. The first condition is the as
sumption that there is a grave violation of the law, and the law in this spe
cific case requires special gravity. However, what justifies the exceptional 
provision of this canon is not special gravity, but the urgency to prevent or 
repair scandal. 2 Therefore, it is insufficient that the behavior might merit 
punishment; it is necessary that there be urgency to prevent or repair the 
scandal produced by it. 

5. The author of the violation may be facultatively punished with a 
penalty that is left indeterminate by the norm ("iusta poena"); this expres
sion is paradoxically used by the Code when treating offenses of lesser 
gravity. Since prior admonishment (c. 1347 § 1) is required for the valid im
position of medicinal penalties or censures, some authors feel that those 
penalties are inapplicable to the case covered by this canon because, if 

2. Cf. P. CIPROTII, "Elementi di novita nel diritto penale canonico vigente," in Monitor 
Ecclesiasticus 1 14 (1989), p. 26. 
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they were, how could the canon be an effective instrument in emergency 
situations? About expiatory penalties, application of perpetual penalties is 
excluded (c. 1349). 

6. Evaluation of the urgency of applying the punishment is incum
bent upon the ordinary who may initiate the penal procedure, not on the 
judge. The penalty may be applied either by decree by the ordinary when 
following the administrative path, which is prohibited in the cases estab
lished by c. 1342 § 2, or by a sentence from the judge or court in a judicial 
process. In addition, the attenuating circumstances indicated in c. 1324 
§ 1,9° must be kept in mind; according to that norm, the penalty should be 
mitigated or substituted by a penance if the offense was committed by 
"one who through no personal fault was unaware that a penalty was at
tached to the law or precept." 

All of the above leads to the conclusion that the actual scope and 
practical operability of the juridical instrument provided in this canon is 
very limited, almost nonexistent. Only with difficulty can it be considered 
a pastorally effective measure against urgent and grave situations that can 
be more speedily resolved with greater effectiveness and justice by other 
means, including non-penal ones, as provided by law; for example, by cor
rection ( cf. c. 1339 § 2). 

7. This canon may have the merit of demonstrating that a simply for
malist, not to say positivist, conception of offenses is unacceptable. How
ever, not only is an abstract principle of public law established therein, 
according to which the authority "may threaten to penalize" grave viola
tions of canonical norms, but it is intended to be a norm that can be di
rectly applied. In other words, it is a norm that allows a penalty to be 
imposed that has not been previously established and thus introduces an 
element of distortion into the Church's penal system that is unjustified be
cause of the disproportion of the norm's meager virtues. It raises more im
portant problems than it resolves. 

It may be that c. 1399 deprives of their meaning the canonical provi
sions on exercising legislative and preceptive power in penal matters, thus 
rendering them useless. Those powers are the fruit of a prudent, responsi
ble exercise of the power of governance that can counter behavior that 
causes grave harm to communion. On the other hand, the norm favors a 
passive attitude by the authorities, since, in any case, a penalty can be ap
plied if there is particularly grave behavior that causes grave scandal. But, 
the use of the discretional faculty that this canon grants runs the risk of 
being transformed into arbitrariness that endangers communion, the good 
of the Church and the rights of the faithful. 

In addition, the solution adopted by the Code to the problem is not 
the only possible response. According to many authors, it is also not the 
best solution for the good of the ecclesial community. In such situations, 
an effective instrument that respects the requirements of justice is the use 
of a penal precept (cf. c. 1319). 
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T. I. 
T. 11. 
T. III. 
T. IV. 
T. V. 

Sectio I 
T. I. 
T. 11. 
T. III. 
T. IV. 
T. V. 
T. VI. 

T. VII. 
T. VIII. 
T. IX. 
T. X. 
T. XI. 
Sectio II. 

Introduction cc. 1400-1752 

LIBER VII 
De processibus 

PARS I 
De iudiciis in genere 

De foro competenti 
De variis tribunalium gradibus et speciebus 
De disciplina in tribunalibus servanda 
De partibus in causa 
De actionibus et exceptionibus 

PARS II 
De iudicio contentioso 

De iudicio contentioso ordinario 
De causae introductione 
De litis contestatione 
De litis instantia 
De probationibus 
De causis incidentibus 
De actorum publicatione, de conclusione in causa et de 
causae discussione 
De iudicis pronuntiationibus 
De impugnatione sententiae 
De re iudicata et de restitutione in integrum 
De expensis iudicialibus et de gratuito patrocinio 
De exsecutione sententiae 
De processu contentioso orali 

PARS III 
De quibusdam processibus specialibus 

T. I. 
T. 11. 

T. III. 

De processibus matrimonialibus 
De causis ad sacrae ordinationis nullitatem declaran
dam 
De modis evitandi iudicia 

PARS IV 
De processu poenali 
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PARS V 
De ratione procedendi in recursibus administrativis 

atque in parochis amovendis vel transferendis 

Sectio I. 
Sectio II. 

De recursu adversus decreta administrativa 
De procedura in parochis amovendis vel 
transf erendis 

BOOK VII 

Processes 

PART I 
Trials In General 

T. I. The Competent Forum 
T. IL Different Grades and Kinds of Tribunals 
T. III. The Discipline to Be Observed in Tribunals 
T. rv. The Parties in the Case 
T. V. Actions and Exceptions 

Section 1 
T. I. 
T. IL 
T. III. 
T. IV. 
T. V. 
T. VI. 

T. VIL 
T. VIII. 
T. IX. 
T. X. 
T. XI. 
Section II 

PART II 
The Contentious Trial 

The Ordinary Contentious Trail 
The Introduction of the Case 
The Joinder of the Issue 
The Trial of the Issue 
Proofs 
Incidental Matters 
The Publication of the Acts, the Conclusion of the Case and 
the Pleadings 
The Pronouncements of the Judge 
Challenging the Judgment 
Adjudged Matter and Total Reinstatement 
Judicial Expenses and Free Legal Aid 
The Execution of the Judgment 
The Oral Contentious Process 
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PART III 
Certain Special Processes 

T. I. Matrimonial Processes 

cc. 1400-1752 

T. II. Processes for the Declaration of Nullity of Sacred Ordination 
T. III. Ways of Avoiding Trials 

PART IV 
The Penal Process 

PART V  
The Manner of Procedure in Administrative Recourse and 

in the Removal or Transfer of Parish Priests 

Section I 
Section II 

Recourse Against Administrative Decrees 
The Procedure for the Removal or Transfer of Parish Priests 

------- INTRODUCTION ------

Carmelo de Diego-Lora 

1. It was a good idea to make the book regulating processes in the 
Church the last one of the CIC, since procedural norms in a juridical sys
tem are those that complete the legislative work. It is not sufficient for the 
legislator to proclaim what juridical conduct must be. The provisions or
dering behavior for the organs of public power and the particular mem
bers of society according to justice demand the natural concomitant of 
procedural norms, which guarantee compliance with this behavior and ac
tual respect for those rights, through the protection entrusted to the pub
lic organs of judicial power. 

The guarantee of compliance offered to every juridical system by the 
juridical institution of the process usually uses coercion to become effec
tive. However, it does not necessarily require it, especially when the recip
ients of the norms and the passive subjects of judicial decisions are 
governed by a sense of obedience to authority and the requirements de
rived therefrom for personal conscience. Then, the prestige of authority 
from which they arise and the force of conviction carry more weight than 
the pronouncements by public power provide to reason. In canon law, the 
exercise of the judicial function is as necessary as in laws that only con
template the proper functioning of civil society and its justice. The canoni
cal code is a primary code that requires the appropriate technical-juridical 
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instrumentation so that peace and justice may be autonomously and suffi
ciently achieved in the community of the faithful. 

To achieve its own objective, every society needs not only norms in
tended for the majority of its members or differentiated groups within that 
majority, but also norms that arbitrate specific solutions for particular pub
lic or private, individual or collective, persons. The ecclesiastical com
munio endures despite disagreements between its members, resistance to 
obedience, mistakes in the assessment of the facts or the law, or when 
these components use a distorted interpretation, malice, or fraud to self
ishly satisfy their particular interests. Doing justice in the community must 
be performed amidst conflicts of interests, possible violations of legislative 
provisions and regulations conceived by the legislator and by other organs 
having normative power for the peaceful ordering of society. 

The congregatio fidelium takes part in the means of salvation insti
tuted by Jesus Christ, but in turn it is organized in a complexity of inter
subjective relationships between authorities and subjects, in which recip
rocal rights and obligations, duties, responsibilities and burdens are 
generated. Compliance with these rights and obligations determines 
whether social peace and justice will reign. Faced with a possible occur
rence of injustice, anyone whose rights are violated must be provided with 
the specific process suitable for protecting him or her against a concrete 
injustice he or she feels or claims to suffer. With that, the subject feels pro
tected by the system against any threat or violation that may off end the 
justice that must prevail among men. 

2. Canon 391 describes how the office of governing that belongs to 
the diocesan bishop in his particular church includes the "legislative, ex
ecutive, and judicial power, in accordance with the law" (§ 1), and speci
fies that this latter power is exercised "either personally or through a 
judicial Vicar and judges, in accordance with the law" (§ 2). 

This note of submission to law is stressed even more when it is 
noted that judges and tribunals, who have this power according to c. 135 
§ 1 , must exercise it "in accordance with the law." This method corre
sponds to what is contained in the CIC under the general heading of book 
VII, De Processibus. Moreover, in the universal Church, by virtue of the su
preme power that devolves upon the Roman Pontiff (cf. cc. 331-333), to 
him belongs expressly the exercise of this power, personally, "or through 
ordinary tribunals of the Apostolic See, or through whom he delegates" 
(c. 1442; cf. Pastor Bonus 121-130). 

3. The judicial office exercised in the Church by judges and tribunals 
must be performed in observance of, as indicated by Pope Paul VI, 1 a 
healthy juridical formalism, by which one can prevent arbitrariness in 

1. Cf. PAUL VI, Addresses: January 27, 1969, in AAS 61 (1969), pp. 174-180; January 28, 
1971, in AAS 63 (1971), pp. 136-142; February 8, 1973, in AAS 65 (1973), pp. 95-103. 
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prejudice to the souls, with the judgment to be issued from the judge's 
consideration depending on the proofs and indications, which task partic
ularly compromises the conscience of him who has the judicial power in 
each case. Therefore, the exercise of judicial power always requires a typ
ical modus operandi, which is peculiar to the activity characteristic of ju
dicial power, an activity that is performed through procedures, subject to 
juridical forms established by law. Paul VI believes that "even the laws 
regulating the procedural event have, in the ecclesial system, an intrinsic 
raison d'etre; they are the fruit of proven experience and, therefore, must 
be observed and respected ... ; the canonical procedure must be, there
fore, accepted with due obedience and followed with great care, without 
yielding to facileness, ending up favoring permissiveness, in detriment to 
the law of God and with prejudice to the good of the souls. "2 In turn, 
judges and tribunals must work with the required independence ( cf. 
cc. 14 7 and 148; 1454 and 1456), determined by the evidence brought to 
the process (cf. c. 1608 § §  1-3), which would lead them in conscience to 
issue a ruling only compromised by the just resolution of the specific case 
argued before the competent judicial see. 

4. Nevertheless, the manner of proceeding in canon law must always 
have the correctness of the aequitas as a balancing factor in the mental 
process that the judge must perform when pronouncing judgment. The 
work of justice that operates through the process does not consist only of 
a rigid application of the law, nor can the interpretation of the law be a 
mere result of an academically conceived syllogism. Rather, it consists of 
an act of the virtue of wisdom that, after weighing all the circumstances, 
reaches the decision that is just in the concrete case. 

However, one should not forget the pastoral dimension that all ser
vice rendered in the Church should include. Canon 1752 refers to the com
pulsory transfer of the parish priest. However, it contains a general 
principle that must inspire all procedural behavior, providing that one 
must act "servata aequitate canonica et prae oculis habita salute anima
rum quae in Ecclesia suprema semper lex esse debet." 

In fact, in the Address of Pope John Paul II on February 4, 1980, the 
Roman Pontiff stressed the objectivity that is characteristic of justice and 
the process, specified in the quaestio facti, to cause adherence to the 
truth and in the quaestio iuris, which entails faithfulness to the law, such 
that it is possible to repeat what was written by M. T. Ciceron, that the 
judge is the law itself talking, magistratum legem esse loquentem. 3 These 
statements affirm the principle of the primacy of law in the service of in
dissoluble marriage and of family stability, directly protected by the ca
nonical legislator. The ecclesiastical judge must know that he is subject to 

2. Address, January 27, 1969, cit. 
3. De Legibus, L. III, no. 1, 2, Ed. by the Association G. Bude (Paris 1959), p. 82. 
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law and act accordingly. In his work, he must also speak of faithfulness, as 
obedience to law. 

5. In canon law, the fundamental and primary characteristic of the 
word "process" is consecration of the principle of procedural legality. 
This is compatible with the fact that the activity of the Church must be in 
the service of souls. As Rincon-Perez wrote, "in order for a juridical
canonical activity to be pastoral, it does not even need the word 'pastoral' 
added to it and even less to stop being juridical: if, because of the needs of 
the matter, an ecclesial activity must be of a juridical nature, it will better 
and more suitably perform its pastoral function the more it submits to the 
rules governing the juridical activity, that is, the better it meets or realizes 
the demands of justice. "4 He adds, referring to judgments of nullity of mar
riage, "it is not possible to speak of benevolent judgments as opposed to 
rigorist or legalist judgments, but rather of just or unjust judgments. "5 

If that is true when resolving issues on the merits, it must equally be 
observed when applying procedural norms, because they guarantee jus
tice in the concrete case when using the formal instrument for carrying 
out law, namely, the process. The legislator assumes an equitable interpre
tation of canonical procedural law on various occasions. For example, 
c. 1670 authorizes the judge in an oral contentious process to not use the 
procedural norms characteristic of the ordinary contentious trial, compli
ance with which is not required for validity, to achieve greater speed, even 
if this measure must be adopted by a reasoned decree of the tribunal, and 
without being in detriment to justice. In addition, the law provides that, in 
causes of nullity regarding impotence or lack of consent, the judge can 
dispense with expert proof when it is obviously pointless, as authorized 
by c. 1680. Moreover, in the procedure for the dispensation from ratified 
but unconsummated marriage, c. 1703 § 1 allows the acts to be published 
if the judge believes that the proofs presented can cause a serious obsta
cle for the plaintiff's petition or for the respondent's exception, prudently 
making it known to the interested party, etc. 

Therefore, the principle of procedural legality is compatible with ca
nonical equity. A relevant example is c. 1452, which grants the judge im
portant powers of initiative and procedural substitution, although c. 1501, 
in order to avoid any doubt, found in favor of the most absolute principle 
of party initiative, be it a private party, or when applicable, a public party 
(cf. cc. 1430-1431, 1674,2°, 1708, 1721). 

6. In his Address of January 24, 1992 given to the Roman Rota,6 Pope 
John Paul II shows that, jurisprudence, in connection with causes of nul
lity of marriage, should be understood as emanating exclusively from the 

4. T. RINC6N-PEREZ, "Juridicidad y pastoralidad de! Derecho can6nico (Reflexiones a la 
luz de! Discurso de! Papa a la Rota Romana de 1990)," in Jus Canonicum 31 (1991), p. 251. 

5. Ibid., p. 252. 
6. Cf. Comm. 24 (1992), pp. 3-6. 
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Rota, in accordance with Pastor Bonus 126, which attributes to the Rota 
the function of assisting lower tribunals and contributing with judgments 
along with jurisprudence. The Roman Pontiff stresses the delicate task of 
the intermediary function that the judge is called to perform between the 
canonical system and the subjects submitted thereto. With that mediation, 
the majesty of canon law tends towards the concrete reality in which the 
faithful act , to weigh it in the particular circumstances. 

In this way, the personalist objective of the juridical norm is de
scribed. The strict principle of legality should be applied , with appropriate 
adaptations in each case, to the man who is its recipient. 

Thus, the principle of procedural legality is adapted to the concrete 
demands of general procedural stages and situations in the evolution of 
procedural juridical acts. For this adaptation, the aequitas is a balanced 
criterion for interpretation. In this task , the judge's wisdom shall apply 
procedural law using the same criteria of equity that the law itself offers 
him, (see above, no. 5) and any criteria that have evolved from the juris
prudence of the Rota. 

7. Together with faithfulness to the law, characteristic of the quaes
tio iuris, the process, with regard to the quaestio facti, must stress the 
truth. Reference has been made to a Address of Pope John Paul II that 
stressed how the judge (see above, no. 4) must pay attention to those two 
aspects found in every litigious issue and how they must be considered 
with equal intensity for him to duly fulfill his function in the interest of jus
tice. It now seems appropriate to recall the Address pronounced January 
24, 1981 to the Rota. 7 In this allocution, the Roman Pontiff refers to the 
need for "faithful application of substantive norms" but describes as 
"rash" any innovation in substantive or procedural law that does not cor
respond to the jurisprudence or practice of the tribunals and dicasteries of 
the Holy See. In turn, he shows the care that the ecclesiastical judge must 
take in "reaching the knowledge of the objective truth , that is, either the 
existence of a validly contracted matrimonial bond or its non-existence." 

If faithfulness to the law implicitly involves a reference to the activ
ity of the process, with the demands of successive acts by which the pro
cess unfolds ,  knowledge of the objective truth refers to the facts in 
question, which are those that adapted to the law, provide the judge mora
lis certitudo, which he must obtain ex actis et probates (cf. c. 1608 § §  1 
and 2). 

In this way, the process appears as a formal instrument for the appli
cation of law and for learning the truth. It is also a system for finding the 
substantial truth presented therein, which at the beginning is hidden from 
the judge, just as for the parties it is offered, in most cases, as litigation. All 

7. I had the honor of referring to him in "La funci6n judicial, funci6n pastoral de la 
Iglesia," in Jus Canonicum 21 (1981), pp. 629-640. 
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probative activity tends to make that truth revealed with precision before 
the judge, because without this knowledge, any attempt to apply the law 
would be an exercise in futility. Therefore, as John Paul II described it in 
his 1980 Address, the administration of justice entrusted by the Church to 
the judge is "a service to the truth."  In the Address of January 25, 1988,8 
John Paul II, recalling a doctrine already taught by Pius XII in 1944, indi
cates that the defender of the bond "e chiamato a collaborare per la ricerca 
de la 'verita oggetiva' circa la nullita o meno del matrimonio nei casi con
creti;" and how that interest in the objective truth must lead him to take 
special care in his intervention when hearing expert evidence. Moreover, 
citing his own 1980 Address, he insists that the "effettiva ricerca della ver
ita" must always be "fondamento, madre e legge della giustizia." 

In applying canon law, every process is sorted out, because this ju
ridical operation is what provides the justice of the concrete case. Thus, 
the process has an objective that is above and beyond the interests of the 
parties. Moreover, the interested subjects, by being incorporated into the 
process, are subject thereto, regardless of the parties' intentions. If the ca
nonical process springs from party initiative, once it is admitted by the 
judge or tribunal (cf. cc. 1501, 1505 § 1), the parties will seek to claim and 
prove whatever facts they believe support their rights (cf. cc. 1504,2°, 1526 
§ 1). Nevertheless, the canonical norms do not reduce the judge to a mere 
passive organ directing and receiving the parties' activities, but rather au
thorize him to spontaneously and directly question the parties ( cf. c. 1530) 
and to weigh the evidence according to his conscience, subject to the pro
visions of canon law (cf. c. 1606 § 3). Lastly, he is allowed to compensate 
for the parties' negligence by presenting evidence or filing exceptions, if 
he finds it necessary to avoid a gravely unjust judgment (cf. c. 1452 § 2). 

The canonical process, conceived in this way, appears from the start 
as a group of activities of formal law that instrumentally tend unitarily to 
meet a permanent objective purpose, providing justice in the concrete 
case. 

8. Faced with the various theories by which juridical doctrine has at
tempted to unify all procedural events and activities to give the whole a 
unitary juridical character, in canon law, the doctrine of the juridical ins
titution best responds to that broad and varied phenomenology that 
evolves between the parties and judge or tribunal, and at times with third 
parties as well, in that broad field of formal activity which is the process. 
All activities that evolve in the form of a process have no objective other 
than that of administering justice, through the investigation and knowledge 
of the truth being tried, to which canon law is applied, which moderated by 
equity serves the supreme law of the Church, the salvation of souls. 

8. Cf. Comm. 20 (1988), pp. 69-75. 
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This doctrine describing the process as ajuridical institution is in
fluenced by the doctrine maintained in Spain by Professor Jaime Guasp in 
his "Commentaries on the Law of Civil Trials. "9 After an incisive criticism 
of the theories that defined the process as a contract or quasi-contract, 
and subsequent theories at the time when they believed that its juridical 
nature was that of the procedural juridical relationship, or that which 
held that the process was like a juridical situation, Guasp established the 
doctrine of the juridical institution. By this term, he means "not merely the 
result of a combination of acts tending towards an objective, but a com
plex of activities related to each other by the link of a common objective 
idea, adhered to by the diverse particular wills of the subjects from whom 
that activity proceeds, whether or not that is their specific obj ective. 
Therefore, the institution consists of two fundamental elements that are 
the woof and warp of a fabric: the objective idea, which is situated outside 
and above the will of the subjects, and the wills as a whole, which adhere 
to said idea in order to be realized."10 

A series of consequences arise from this conception, which also take 
place in the canonical process: a) the process is a permanent juridical re
ality; b) its objective nature, determined by the objective idea, which is al
ways superimposed on the wills of the subjects who are parties to the 
process, by which these subjects, even they take the procedural initiative 
and are in a situation of subjection to the process and to the public objec
tives pursued by the process; c) even if the parties to the process are situ
ated on an equal level, the hierarchical idea is so consubstantial to the 
process that there will be a level of inequality or subordination; d) the will 
of the procedural subjects can only change the process itself, once initi
ated, to the extent that it is permitted by the fundamental idea that gov
erns it; therefore, the provisions contained in procedural law have the 
force of ius cogens; e) lastly, in the process a complex of links and con
nections is generated, which can be redirected to the two large juridical 
categories of subjective rights and obligations, but in the process, as inde
pendent categories, the duties and powers or attributions also deploy 
their efficacy: the objective finality will be the idea that makes the juridi
cal reality of the process permanent, and that sense of finality will unify all 
the activity of interpreting and applying the law in the formal juridical 
field of the process. 

9. In the sphere of juridical realities, the process occupies its own 
place, which corresponds to a field of juridical phenomenology where the 
justice of the concrete case is specifically carried out, and the concept 
thereof includes a series of characteristic elements, which are: a) a con
nected series of formal juridical acts, which occur in a temporal period; 

9. Cf. J. GUASP, Comentarios a la Ley de Enjuiciamiento Civil, I, 2nd ed. (Madrid 1948), 
pp. 17-25. 

10. Ibid., p. 22. 
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b) a space of a formal nature in which these acts are carried out, that is, 
before the judge or tribunal of justice; c) its initiation occurs because of a 
claim duly formulated by one subject against another, regarding some spe
cific petitum and it must be founded at least onfumus bani iuris (cf. 
c. 1505 § 2,4°); d) this claim must be admitted by the judge or tribunal, to 
whom it is directed, in order that the organ of judicial power can formu
late a binding and definitive pronouncement by which preexisting facts or 
juridical phenomena can be recognized and declared, or constituted 
through their creation, modification, or extinction, or pronounce declara
tions for the imposition of conducts (commonly called sentences) which 
will fall on the subject against whom the claim is directed; and e) the 
claim must concern persons, things, or other phenomena of the juridical 
reality, which matter is subject to the jurisdictional power of the Church.11 

The confrontation between the parties and their subordination or 
subjection to the judge suggests the idea of a procedural contention ( cf. 
cc. 1504,1 °, 1507-1508, 1512-1513 , 1517); and thus the CIC, in this book, 
uses the adjective contentious in the headings of part II and its sections I 
and II. The fact that the claim is directed to an organ of judicial power al
ways shifts the claim, even if it refers to subjective rights or private inter
ests deserving juridical protection belonging to private parties, to the 
sphere of the public law of the Church, such that procedural law is a pub
lic law par excellence-hence the nature of its norms that mostly belong 
to the ius cogens. 

The claim must contain the petitum which later will come to make 
up the dubium or the dubia of the process (cf. cc. 1513, 1677 § 3), which 
can be designated as the object of the process, on which the judge or tribu
nal must pronounce, issuing its iudicium, in the form of a judgment. The 
judgment must answer each of the doubts presented ( cf. c. 1611 ), express
ing it with mere statements, juridical constitutions, or imposing duties 
which are translated into conducts, that they are to give, do, or refrain 
from doing something. 

10. The ruling that is pronounced, issued in the form of a judgment, 
historically characterized in this way the process as a whole that it has 
called indistinctly by the name of iudicium, and this terminology is used 
by book VII in its headings for parts I and II, as well as in section I of 
part II. This ruling in the form of a judgment is binding in its pronounce
ments on the parties to the process, once the judgment acquires finality, 
that is, becomes an adjudged matter (cf. cc. 1641, 1642), at which time it 
can make way for an activity, designated by the CIC under the title De ex
secutione sententiae (cf. part II, sec. I, tit. XI; also, cc. 1684-1685). 

11. For a conceptual overview and comprehensive understanding of the process, cf. 
C. DE DIEGO-LORA, introductory commentary on book VII, in Pamplona Com, p. 869. 
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The promulgation of the new CIC would have been the right time to 
unify the terminology and avoid this indiscriminate usage between the 
word "process" and the word "trial," even if this latter term has a long his
torical tradition and widespread use in curial language. 12 The same goes 
for the term cause, which this book VII also uses indiscriminately ( cf. part 
II, sec. I, headings for titles I, V, and VI) for greater identification with the 
process itself ( cf. part III, tit. I, chap. II, and tit. II). 

The word cause is used more when ref erring to the process related 
to a given juridical matter, in which the causa petendi has its roots, and 
from this point of view, the CIC uses it when it mentions causes on the 
separation of spouses ( cf. pt. III, tit. I, chap. II), or those causes the objec
tive of which is to declare nullity of sacred ordination ( cf. pt. III, tit. II). In 
the same way c. 1403 uses this term when it refers to causes on canoniza
tion, even if they have been correctly excluded from the provisions of 
book VII, due to their very specific nature, quite different from all that 
could be understood as included in the broad field of the administration of 
justice in the Church. In other canons, the term "causes" is used, usually 
with reference to specific juridical subjects, as in cc. 1401, 1442, 1643, and 
1644, without preventing other canons from using it to identify it with the 
term process, as for example when tit. IV is designated De partibus in 
causa, and chap. II, tit. V of sec. I, part II De interventu tertii in causa. 

On the other hand, the word procedure is properly used when the 
CIC places it in headings that are excluded from the exercise itself of the 
potestas judicial is, in pt. V of book VII, dedicated to administrative proce
dures and recourses, outside of the party confrontation before the inde
pendent organ of justice, a permanent characteristic of the process. This 
does not mean that the process excludes the procedure ; on the contrary, it 
needs it because the steps to be followed, their activity, are procedural. 
What should be rejected is the confusing idea that process and procedure 
are equivalent terms. 

In this sense, it would have been more correct, in good procedural 
doctrine, if chap. III as well as IV of tit. I of part III had not used the word 
process, but rather procedure. In the first place, because it is noted that 
what c. 1707 offers in its provisions is a method of a subsidiary nature, for 
when one cannot reliably prove the death of one of the spouses, for the 
purpose of having the diocesan bishop, after appropriate investigation, es
tablish with moral certainty a presumption of death, that, as such, only 
has the force of iuris tantum. This declaration does not arise in a situa
tion with a confrontation of parties. It takes place without a need for a 
litis contestatio (cf. c. 1513) or a judicial instance (cf. c. 1517). And in the 
second place, with respect to ratified but unconsummated marriage, one 
desires no other result than to obtain a dispensation from the Roman 

12. Cf. P. MONETA, La giustizia nella Chiesa (Bologna 1993), p. 69, note 1 .  
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Pontiff ( cf. c. 1698 § 2), and in the activity that takes place for this pur
pose, one can only seemingly find a similar process at the instruction 
phase, the procedure of which does not originate in a confrontation be
tween parties, nor lead to a binding judicial decision, but to a sole issu
ance of a vote by the instructor, cons isting of a mere enlightened 
impression regarding the opinion resulting from what was investigated 
( cf. cc. 1702, 1704). It only serves as a preliminary step for other decisions 
of a distinct nature, characteristic of another juridical area of the Church 
distinct from that in which the po testas iudicialis performs its function. 
Although c. 1701 mentions the pars conventa, it lacks the rights character
istic of a true party to the process, and in this sense, it can be seen that the 
word orator is properly used for the petitioner (cf. also c. 1699 § 1), in
stead of plaintiff, which only would have caused confusion. The presence 
of the defender of the bond in the procedure (cf. c. 1701 § 1) does not go 
beyond being one more guarantee of cooperation in the discovery of the 
truth, and his opinion ( cf. c. 1705 § 1) only serves as advice and assistance 
in order that the one who has the power to grant the grace may act with 
the appropriate advice from persons who are authorized by their public 
office. 

11. Lastly, it should be added that cc. 1713-1716 are also included in 
the word de processibus , under the heading De modis evitandi iudicia, 
by which are also included under that first category precisely those con
tracts (the transaction, the compromise, and arbitration) which have the 
common and fundamental characteristic of avoiding processes or conven
tionally putting an end to those already initiated, preventing a judgment 
from being pronounced. The ordering is self-contradictory, but it shows 
that when the object on which a dispute arises is a private good and it be
longs to private parties , and so they can freely use their rights and def end 
their interests, ecclesiastical legislation shows its preference more for a 
contractual solution than for a formulation of claims before a judicial 
organ in order that it rule in justice. On the other hand, the fact that the ar
bitration trial usually adopts external forms of procedure similar to those 
of the activity of the process does affect the ordering, which is why juridi
cal doctrine has acknowledged its para-judicial nature. 

The fear of legal commotion has led to a belief that "processes are al
ways a type of necessary evil, because they involve the existence of a con
flict of rights and require the commitment to an individual and ecclesial 
activity intended, in the best of cases, to simply restore the altered juridi
cal order." 13 In fact, the evil does not lie in the process but in the conflict, 
which precedes the process. In any case, the process will prolong the con
flict if it is not resolved quickly by a willing agreement that freely settles 
the issue posed. In any event, given the prohibition set forth by c. 1 715 § 1 

13. J.L. ACEBAL, commentary on c. 1713, in Salamanca Com. The same commentary applies 
to c. 1446 (cf. ibid.). 
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on validly agreeing to transactions and mutual promises in matters which 
pertain to the public good, and given the prevalence that this type of good 
has in the canonical system, rarely could one be allowed to use contrac
tual means as a way of settling disputes, when they arise between the 
faithful and the organs of the ecclesiastical administration. 

Moreover, among the faithful, processes on nullity of marriage oc
cupy to a disproportionate degree with respect to other processes, the or
dinary activity of the ecclesiastical tribunals. However, nullity of marriage 
belongs to the public good, and therefore there is no agreement that can 
settle the dispute once it arises. All that would be allowed is a renuncia
tion of the action for nullity by whoever is going to present it, or a renunci
ation of the instance if there was already a challenge (cf. cc. 1424-1425). 
That is why c. 1676 can only recommend that, before accepting a cause of 
nullity, the judge, if he sees possibilities of success, explore the wills of 
the spouses in order to pastorally urge them, if they wish, to validate their 
marriage. On the other hand, separation processes off er the judge greater 
possibilities of obtaining a peaceful result between the spouses. Neverthe
less, in these cases, it is not a matter of having the spouses use settle
ments or mutual promises because the separation also affects the public 
good ( cf. c. 1696). The judge will pastorally seek to have the spouses aban
don their complaints and reconcile (cf. c. 1695). 

This legislative desire in favor of mutual agreements and peaceful so
lutions is particularly manifested as an innovation in the new CIC in the 
sphere of procedure characteristic of the recourse against administrative 
decrees, in c. 1733, providing an organ of mediation offering, "aequas solu
tiones quaerere et suggerere, " according to c. 1733 § 2, equitable solutions 
accepted by the author of the decree as well as by the person who feels 
prejudiced thereby. 

12. The peaceful intentions on the part of the ecclesiastical legislator 
are not characteristic of such a process, or are they even exclusively re
lated to the institution of the process, even though c. 1446 has been in
cluded in book VII. The peace belongs to the Church in its entirety, and 
therefore the evangelical precept of peace belongs to the entire canonical 
system. That responsibility for zeal in the search for peace that c. 1446 at
tributes, at the beginning of the litigation and at any subsequent moment, 
to bishops, judges and all the faithful, is derived from a norm that perme
ates the entire juridical patrimony of the Church; just like that of c. 1752 
when, in the application of the law, even though it refers to a specific leg
islative hypothesis, it calls for canonical equity and salvation of souls, 
which must always be the supreme law of the Church. 
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PARS I 
De iudiciis in genere 

PART I 
Trials In General 

------- INTRODUCTION ------

Carmelo de Diego-Lora 

1. By taking into account the heading of part I of book VII in connec
tion with the heading of book VII itself ("Processes"), one immediately 
notes the undifferentiated use by the CIC of the words process and trial. 
The term trial is used in this heading in the same sense the term process is 
used in the general heading of book VII, but the latter term will be used in 
this commentary. 

2. What do the words "in general" mean in reference to the word pro
cess? In principle, these canons are applicable where there is a true con
tentious process, not where there is only an administrative procedure. In 
the latter case, no independent organ exercises the potestas judicialis, 
even if some attributions of directive and investigative powers may coin
cide for the sake of expediency when they are externally similar to the ex
ercise of judicial power. In these cases, there are occasions for certain 
norms related to tribunals to be applied. Nonetheless, cc. 1404-1416, 
which provide rules determining the competence of judges and tribunals, 
are not applied in such procedures, nor are the concepts of plaintiff and 
respondent taken into account, since there is no contention in the strict 
sense. Therefore, juridical assistance and representation will have a lim
ited, incidental need to be observed ( cf. title IV). Finally, these procedures 
dispense with the concepts of action and exception, which are intimately 
related to procedural confrontation and which are the ultimate reason 
why the world of juridical relationships becomes a procedural contention 
( cf. title V). They are also why what was described previously as belonging 
to the sphere of private rights and interests is shifted to the public sphere 
of judicial power and the regulated activity of the organs that serve the 
public good of realizing justice in the Church. 
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Therefore, the canons included in part I have little to do with the pro
cedures regulated in book VII in part III, title I, ch. III and IV, and with 
what is provided in title III of this part, as well as with the canons included 
in part V. If at any time they apply to those procedures, it will not be for es
sential juridical reasons. Therefore, that generality referred to in the 
heading of part I does not include the provisions for these procedures. 

3. The provisions of part I are the fundamental elements that struc
ture the process, without prejudice to the fact that there are canons in 
part II regulating other fundamental aspects of the process in general, 
such as those that ref er to party initiative, the constitution of the proce
dural juridical relationship, evidence, recourses or the adjudged effect of 
definitive judgments that have acquired finality. Among these fundamental 
aspects, one should not forget the execution of judgments, a subject that 
in the organization of the CIC is separated from part II. Nevertheless, the 
foundational elements constituting the structure of the process are con
templated and regulated in part I. 

Some of the canons of part I belong to procedural requirements, 
such as cc. 1400 and 1401, which respectively indicate the possible object 
of iudicium and the juridical material over which the jurisdictional power 
of the Church is extended to issue these iudicia through the process. 

Intimately related to the object of the iudicium, it is necessary to 
regulate the reason justifying why the juridical object becomes an object 
of the procedure, that is, what is called the causa petendi, the cause of ac
tion against another, conferred as the juridical power of the subjects of 
the system to turn to the organs of justice and be served procedurally until 
the judgment is pronounced, namely cc. 1491-1500, related to the proce
dural action. These canons also contain the necessary references to the 
option that must be offered so the opposing juridical power may exercise 
any defenses that may be raised against the action. In the provisions of the 
CIC, these defenses adopt the forms of exceptions and counteractions, al
though counteractions correspond to the concept of the action called by 
the CIC the counteraction. 

Due to their intimate interrelationship, what is the object and matter 
of the trial, what is provided with respect to the action, counteraction and 
exceptions, , is placed with a unitary treatment in part I of book VII. How
ever, the norms related to the object and matter of the process are situated 
in some introductory canons, while actions and exceptions are located sep
arately in the same part, in title V. The CIC includes c. 1403 among these in
troductory canons, since it provides for the causes of canonization of the 
servants of God, referring them to a particular pontifical law, although, 
since it is procedural, the procedural norms of book VII can be applied to it. 

4. The organization used by the CIC for these elements of the canon
ical process seems to indicate that what concerns the organization and ex
ercise of the potestas iudicalis comes before anything concerning the 
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rights and interests of the people of God. These rights and interests are 
those deserving judicial protection and what justifies the existence of 
some judicial organs, their competencies and a discipline for optimal 
functioning of the organs of judicial power. 

The ordering criterion followed in this part I contrasts with the orga
nization of book II ("The People of God"), part I of which discusses the 
Christian faithful. Part II regulates the hierarchical organization of the 
Church, in its deaconry for the people of God entrusted to its care. This in
novation in the Code, a result of Vatican Council II, is emphasized in the 
Apostolic Constitution Sacrae disciplinae leges. Nevertheless, it is impos
sible to say which is first or second in importance, since the people of God 
can not be conceived of without the Christian faithful or the ecclesiastical 
hierarchy in their service as their deacons. 

On the other hand, that coincidence, at least from a chronological 
point of view, does not occur at the time of the exercise of the potestas iu
dicialis. The judicial organ has no occasion to exercise its potestas with
out a prior plea from the interested party ( cf. c. 1501). The process cannot 
take place without an act of petition by a party ( cf. c. 1502), duly formu
lated (cf. cc. 1503, 1504), in order to proceed to its admission by the judge 
or tribunal of justice ( cf. c. 1505). Until this party initiative takes place, the 
process cannot begin and the organ of judicial power will not be able to 
act in direct service to the administration of justice among the people of 
God. 

In this regard, the drafters of the CIC followed the guidelines offered 
by the CIC/1917 in its book IV, part I. The CIC/1917 established a system
atic order in which the weight of the hierarchical element of the Church 
was emphasized. That was also noted in the organization of book II, radi
cally changed in the current CIC. This organization, a result of an ordering 
based primarily on the hierarchy, is maintained in part I of book VII of the 
CIC. 

This issue is not foreign to modern juridical procedural doctrine. 
Some writers and works on procedural law begin with the organization of 
the judicial power and the attribution of competence to the various organs 
of justice. Others conceive of procedural law as a system of juridical guar
antees, in which priority lies with the interested subjects for whom justice 
is administered, and the rights and interests which devolve upon those 
parties to the process to exercise to be protected by the organs perform
ing the service of the administration of justice in secular society. 

5. Although book VII of the CIC divides what was part I of book IV of 
the CIC/1917 into different parts, the first five titles of part I of book IV of 
the CIC/1917 coincide with the five titles that make up part I of book VII of 
the CIC. It repeats the exception that the first canons are excluded from 
any title that might cover them, which allows them to be classified as in
troductory canons. 
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The CIC highlights the particular legislative consideration already in
dicated, which excludes causes of canonization from its provisions by the 
CIC. It is especially interesting to highlight c. 1402, which contains a pro
vision by virtue of which the tribunals of the Church ( except the apostolic 
tribunals, which are governed by their own norms) are obligated to ob
serve the canons that follow: reguntur canonibus qui seguuntur. 

The canons that follow are not only those of part I, but all the canons 
of book VII. This canon does not mention the obligatory nature by which 
the parties and all those subjects who act or can act in the process are ob
ligated to comply with the procedural laws intended for them. But, the 
CIC has first focused on the judicial organs, by converting them, in this 
canon, into the main recipients and those who are primarily obligated to 
comply with procedural law. Perhaps this is because it is understood that 
these organs are not only those called to observe the procedural canons, 
but those who are particularly obligated to see that they are also observed 
by others: by all those subjects who are in the process or are incorporated 
into it, as parties or at least as those called, who come to the process ei
ther to assist or represent, as intervening third parties, experts or wit
nesses. 

In fact, c. 1402 exceeds the systematic limits into which part I is in
serted. It is definitely a general provision, preliminary to any other canon, 
and t it could have had the introductory nature that it has today, but cover
ing the total obligation to observe procedural law affecting all of them. It 
also has a certain concomitance with canons, such as 1670 and 1691. This 
provision was present in the CIC/1917 , and although it was situated among 
the introductory canons, it appeared as an almost hidden provision con
tained in § 2 of c. 1555, §§  1 and 3 of which have disappeared from these 
introductory canons, along with the provisions of c. 1554 regarding the 
penal defense of the old privilege of the forum, in connection with causes 
with a mixed forum, which has been deleted from the new code. 

It should be acknowledged that the procedural system, as a whole, 
as noted in this part I, essentially retains the criteria that inspired the first 
five titles of part I of book IV of the CIC/1917. 

6. The new canonical procedural system uses a fundamental concept 
that remains the same: that of action. Canon 1491 repeats c. 1667 CIC/ 
1917, and what it does not take from it is included in c. 1492 § 2. There
fore, along their main lines, there is a complete agreement between the 
process of the CIC/1917 and the process of the current CIC. It is the old 
concept of Roman law, by virtue of which each right is protected by an ac
tion. This is the very protection by law attributed to persons. The broader 
concept of juridical interest deserving protection has been dispensed 
with. Thus, the action is confused with the subjective right, in that it is 
nothing more than this same right put into motion, activated for its proce
dural protection. 
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The quodlibet ius, that is protected by procedural action, and from 
another perspective by the exception, is necessary in the CIC to relate it 
to the provisions of c. 221 regarding general protection of the rights of the 
faithful. There is more explanation in this regard in the CIC, but the con
cept of action still suffers from insufficient treatment, based more on a 
statement of rights deserving judicial protection than on defense of the 
person, who can also be prejudiced in connection with another type of in
terests, which in principle equally deserve to be taken into account, in that 
their protection is just. 

From the point of view of the duties and responsibilities of the hier
archy, the broad protection of subjective rights demanded in principles 
nos. 6° and 7° of the General Assembly of the Synod of Bishops of October 
1967, set forth in the Praefatio of the CIC, has become effective. However, 
from the subjective point of view, book VII has not provided enough jurid
ical power of judicial protection to persons whose legitimate interests 
have been prejudiced. It would be more accurate to maintain what was 
stated when it is noted that c. 1400 § 2 provides that disputes resulting 
from an act of the administrative power can only be taken to the superior 
or administrative tribunal. In fact, in the CIC, the judicial means for these 
disputes is exclusively attributed to the Supreme Tribunal of the Apostolic 
Signatura (cf. c. 1445 § 2 and PB 123). 

The protection of these legitimate interests must be found in the CIC 
through means other than those resulting from procedural provisions. 
They are usually situated, within the legislative text, in canons belonging 
to juridical spheres of substantive law, in which it is noted that certain in
terests, independent of their consideration as subjective rights, when 
deemed deserving of protection, are also protected by the CIC, and can 
find that protection in the canonical process. 1 It is through these means 
that new channels can be found for more extensive judicial protection, not 
reduced merely to the holders of subjective rights, where one will find the 
breadth of a standing ad causam more in keeping with the protection of 
the legitimate interests of human beings. 

7. Canon 1476, the text of which is different than its equivalent 
( c. 1646 CIC/1917), contributes to that greater sphere of juridical protec
tion provided by the process, derived from a split from the concept of ac
tion in c. 1491, which also influences a more open concept of standing ad 
causam. In this case, one can observe the effect of a concern felt at Vati
can Council II ( cf. GS 29) to avoid any phenomenon that could be consid
ered discriminatory, especially for religious reasons. The concept of 
juridical capacity, however, is intimately related to baptism, which estab
lishes the baptized person as a person for the Church and a recipient of ec
clesiastical laws, and therefore a holder of rights in the canonical system, 

1. Cf. C. DE DIEGO-LORA, commentary on c. 1491, in Pamplona Com. 
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rights of the faithful (cf. cc. 82 and 11, in connection with 221). However, 
the capacity to act depends on the Christian's age and good mental condi
tion to be able to take responsibility for their acts of disposition of rights 
and to fulfill their ecclesial responsibilities (cf. cc. 97-99). This capacity to 
perform juridical acts with full efficacy, when set forth in book VII, results 
in the adequate subjective aptitude to perform procedural acts with full ef
ficacy. The CIC makes no statement as to when the Christian faithful have 
that procedural capacity. Therefore, the basic provisions of the corre
sponding canons of book I, title VI must be followed. Nevertheless, it does 
make some specific provisions regarding the procedural capacity of natu
ral persons in c. 1478. Moreover, on some occasions, the CIC uses the 
terms "persona standi in iudicio" to mean "procedural capacity." The latter 
is the official translation into Spanish that has been given and approved 
with respect to these Latin terms, as well as that of "capacity to act in a 
trial" (cf. cc. 1505 § 2,2° and 1620,5°). 

Up until now, mention has been made of the Christian faithful, the 
baptized, the subject of the canonical code and, as a person in the Church, 
a recipient of ecclesiastical laws. However, c. 1476, for the exercise of ac
tions (cf. c. 1491) and the defense of one's rights (cf. c. 221), grants non
baptized persons the power to personally , or through representation ( cf. 
c. 1484 § 1), submit judicial complaints and defend themselves in a trial if 
sued. The procedural juridical status of non-baptized persons was 
changed as a result of Vatican Council IL Earlier, to appear at trial and 
have legal capacity, they had needed special authorization from the com
petent Sacred Congregation. After the last Ecumenical Council, the Pontif
ical Commission for the Interpretation of the Decrees of Vatican Council II 
acknowledged that generally non-baptized persons have the ius accu
sandi to obtain nullity of a marriage entered into canonically, 2 contrary to 
the previous practice and the specific provisions of Provida Mater 35 § 3. 
Because of c. 1476, the new CIC has eliminated from this procedural 
sphere all discriminatory barriers between baptized and non-baptized per
sons. Canonical justice is not reserved for those the canonical system con
siders persons in the Church. Therefore, the concepts of "person" and 
"personality" in procedural canon law exceed the strict limits of subjec
tive consideration in this system and are established in the broadest 
sphere of human rights, which deserve to be recognized for all persons, 
without discrimination. 

The juridical technique for explaining the arbitrated juridical solu
tion can be none other than that designated as standing ad processum. 
Therefore, it is the determination of the canon law that grants juridical 
power in the system to someone who generally does not have it; or that ju
ridical power to sue can be restricted by indicating who, among those who 
in principle have standing ad causam, can do so, excluding anyone else. 

2. Cf. PCIDSVC, Resp. January 8, 1973, in AAS 65 (1973), p. 59. 
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In this way, the non-baptized may turn to the courts of justice of the 
Church in defense of their rights. This exercise and any other type of de
fense will be carried out because canon law grants a quality or procedural 
aptitude that authorizes one to be a "legitima persona standi in iudicio" 
even if he or she has not received baptism and does not constitute a per
son in the Church. This is regardless of whether or not a judgment can be 
pronounced after the process to his or her prejudice because one's stand
ing ad causam has not been recognized; and also regardless of whether or 
not the person satisfies those conditions related to age and mental health. 
This allows the conclusion that whoever has juridical capacity ad hoc, 
also possesses legal capacity. If one did not meet the age or mental health 
requirements, the person would not thereby be prevented from exercising 
defense of his or her rights in the canonical procedural sphere, because if 
one has the juridical power to be a legitimate party to the process, there is 
nothing keeping him or her from using the provisions of c. 14 78 for the 
purposes of compensating for or meeting the common demands related to 
lacking legal capacity lacking. One can also be represented in the process 
by a procurator or assisted by an advocate, whether they are designated 
by these parties voluntarily or ex officio if the judge or law deems it neces
sary (cf. cc. 1481-1484). 

8. Lastly, the structural similarities of the process observed in part I 
of book VII of the CIC, as compared to the first four chapters of section I 
of part I of book IV of the CJC/1917, should be noted. Except for incidental 
differences, the similarities are notable with regard to norms on the com
petence, organization, and discipline of the tribunals, norms related to the 
parties and their procedural postulation, as well as with regard to the con
cept held regarding actions and exceptions. Nevertheless, there are inno
vations of some importance: 

a) the appointment of lay judges, in case of a need and with the au
thorization of the bishops' conference, to make up the collegiate tribunal 
(cf. C. 1421 § 2); 

b) the option of establishing tribunals of first and second instance 
for more than one diocese3 with the approval of the Apostolic See, as well 
as tribunals of second instance established, with said approval, by the 
bishops' conference (cf. cc. 1423, 1439); 

c) the broad ex officio initiative introduced by c. 1452; 

d) the innovation involved for the postulation in the canonical pro
cess with the permanent legal representatives of the cause, for the exer
cise of some functions of the procurator and the advocate, the fees of 
whom will be received from the same tribunal (cf. c. 1490); 

3. Article 105 of REV was their precedent. 
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e) the simplification achieved in the drafting and number of canons 
discussing actions and exceptions. The CIC developed them in cc. 1491-
1500, and the CIC/1917 dedicated cc. 1667-1705 to them. However, the dif
ference is more apparent than real; they are the same concepts of action, 
exception, counteraction, and cumulation of actions. The heart of the pro
cess remains with respect to the same juridical doctrine, except for 
merely minor incidental differences. The inclusion of c. 1494 § 1 on the 
connection of causes as one more reason for the counteraction, can be 
more important because of its newness. 

Nonetheless, precautionary actions are retained in the new CIC; but 
not so other actions, perhaps because they are already contemplated in 
canons of other books, as occurs with the action for nullity of juridical 
acts and contracts, as seen in cc. 124, 125 § 1 and partially c. 126; with re
scissory actions because it is found in cc. 125 § 2 and 126; full reinstate
ment has been correctly dispensed with, thereby avoiding confusion with 
the full reinstatement recourse of cc. 1645-1648; with respect to posses
sory actions, in c. 1500, a general reference is made to compliance with 
the civil law norms of the respective place. With respect to the extinction 
of actions because these extinctive phenomena are also separated in other 
areas of the CIC, as occurs with the provisions of cc. 197-199, or for ac
tions resulting from crimes, as provided in cc. 1362 and 1363. 

There is also a new action of interest introduced in the new CIC, 
namely reparation for damages described in c. 128, apart from other iso
lated actions, which arise from time to time among the details of the CIC. 
For example, one may refer to cc. 1281 § 3, 1289 and 1296, related to the 
administration and transfer of ecclesiastical goods. 
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1400 § 1. Obiectum iudicii sunt: 
1 ° personarum physicarum vel iuridicarum iura 

persequenda aut vindicanda, vel facta iuridica 
declaranda; 

2° delicta, quod spectat ad poenam irrogandam vel 
declarandam. 

§ 2. Attamen controversiae ortae ex actu potestatis ad
ministrativae deferri possunt solummodo ad Supe
riorem vel ad tribunal administrativum. 

§ 1. The objects of a trial are: 
1° to pursue or vindicate the rights of physical or juridical persons, 

or to declare juridical facts; 
2° to impose or to declare penalties in regard to offences. 

§ 2. Disputes arising from an act of administrative power, however, can 
be referred only to the Superior or to an administrative tribunal. 

SOURCES: § 1: c. 1552 § 2 
§ 2: c. 1601; CodCom Resp., 22 maii 1923 (AAS 16 [1924] 
251); REU 106 

CROSS-REFERENCES: cc. 1504,1°, 1501, 1607, 1611,1° et 2°, 1311, 1720, 
1721, 1430, 1723, 1725, 1727 § 1, 1728 § 2, 1729 
§ 1, 1653, 1654 § 2, 1651, 1652, 1439 § 3, 1502, 
1513, 1514, 1713, 1445 § 2. 

C OMME NTARY ------

Carmelo de Diego-Lora 

l .  Obiectum iudicii (§ 1) 

a) Obiectum iudicii sunt. These words start the first canon in book 
VII. There is no attempt to define the object of the trial but only to indicate 
those objects the opinion will discuss, which must be issued by the organ 
in the Church that is to exercise the potestas iudiciali. 

Among the definitions recognized for the term "object" in the Dictio
nary of the Spanish Academy, the use made thereof by the CIC corre
sponds to the definition that describes it as "material" of a science. In this 
case, it would be the theoretical-practical knowledge acquired as a conse
quence of a human activity, of a procedural nature, performed by and be
fore a subject, organ of the judicial organization. This object corresponds 
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to the quid petatur, set forth in c. 1504, 1 ° as a necessary element among 
the requirements of the petition: "what is being requested" is the transla
tion in the official Spanish language version. It is a juridical matter submit
ted to the process, formally configured by the subject seeking to have the 
organ issue its opinion through procedural means, between given parties, 
according to an account of the facts that must be proven. What is being 
asked of the judicial organ is not to achieve an effect derived from a pure 
act of will intended simply to receive an expressly-desired result. What is 
being asked must have the legal support according to the proven facts, 
whereby this juridical basis affects the same formulation of what is to be 
requested. Therefore, asking for something in justice means that one can 
only ask for what in law, and pursuant to law, one can classify a priori as 
legitimate. 

Garcia Failde1 transfers this thesis to the elements constituting the 
action, among which he takes into account two elements he describes as 
objective: "the thing requested" and the "juridical cause of action" or "ju
ridical reason." Viewing the same issue from the perspective of the object 
of the process, this object must be contemplated not only as reduced to its 
own formal expression, but also as a result of the exercise of the action, in 
which the reason or juridical basis, together with the factual hypothesis, 
becomes a request, quid petatur. Therefore, every request that is the ob
ject of the trial includes what is being requested as well as the reason or 
juridical cause of action, this latter determining what is formally re
quested. The object of the trial and reason for the request are fused in 
such a way that one lacks its raison d'etre without its juridical foundation, 
and the other would lack all practical significance, without the possibility 
of becoming the object of the trial, if this juridical reasoning is not ex
pressed in the quid petatur. To try to separate them, when issuing the 
opinion, would lead to incongruity of the judgment and convert the pro
cess into a dispute dominated by a dialogue between persons who speak 
mutually unintelligible languages. 

In contrast to c. 1552 § 1 of the CIC/1917, the CIC has dispensed with 
issuing a definition of the ecclesiastical trial, instead choosing to describe 
the objects of the trial. Canon 1400 § 1 describes these objects in nos. 1 ° 
and 2°. It has dispensed with describing those of the first group as belong
ing to the contentious trial, and those of the second as characteristic of 
the trial that the CIC/1917 called criminal. This is a sensible innovation be
cause every trial involves a contention, a feature that also characterizes 
the penal process. The penal process, which cannot be included in the 
extra-judicial option of c. 1720, is always contentious, as is evidenced by 
the provisions of cc. 1721, 1723 and 1725. 

1. Cf. J.J. GARCIA FAILDE, Nuevo Derecho procesal can6nico (Salamanca 1984), p. 22. 
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According to the list of elements in c. 1400 § 1,1 °, the object of the 
trial is all claims, including acknowledgments, juridical constitutions, or 
the imposition of penalties on others for them to give something, do, or 
refrain from doing some conduct, referring to rights and subjects subject 
to the canonical system. The precept also includes declarations that can 
be diversified into purely declarative statements, which can deal with 
constitutions of new facts that deserve to be justly created; or constitut
ing extinctions and modifications off actual situations that need the ju
dicial declaration contained in the judgments for them to occur and be 
taken into account and respected by all the subjects in the system, and ob
served by those obligated to comply. They spring from these aspirations 
contained in the party's claim, without which neither the process nor the 
opinion of the judicial organ of the Church can be conceived (cf. cc. 1501 
and 1611,1° and 2°), in order that any definitive judgments (cf. c. 1607) 
pronounced at the end of the process may be classified as merely declar
ative, constitutive, or impositional, depending on their pronouncements, 
which need to be proven to be congruent with what the CIC designates 
quid petatur. 

b) Canon 1400 § 1,2° includes a new object of the trial, not provided 
in no. 1 °, by also considering offenses susceptible to being judged by the 
organs of justice of the Church for the imposition of canonical penalties. 
Just as no. 1 ° refers only to the rights of natural or juridical persons and to 
declarations of juridical facts, the ius puniendi has only the Church itself 
as its subject for its exercise (cf. c. 1311). Although the Church can act 
through administrative channels for this purpose, the ordinary can also 
decide that the judicial process must be initiated to judge the offense 
through the contentious process. The object of the process will be formal
ized by the promoter of justice, upon whom devolves the exercise of the 
functions of the ministry of the Church in charge of the defense of the 
public good, the nature of which is always shared by penal causes ( cf. 
cc. 1721, 1430). Therefore, the Church will exercise the ius puniendi by 
way of a procedural action using a public office in order that the hierarchy 
issue an opinion using the competent judicial organ, which will maintain 
its independence in the contentious process to provide justice not influ
enced by the total weight of the ius puniendi that the Church has, but bal
anced between the initiative of the procedural action, in protection of that 
ius, exercised by the promoter of justice, and the right of the accused to 
def end themselves against the penal accusation through a defense techni
cally organized according to law ( cf. cc. 1723, 1725, 1727 § 1 and 1728 § 2). 

If, as a consequence of the offense, some natural or juridical person 
should suffer damage or loss, to seek to have the judicial organ order rep
aration for that injury is a right recognized as deserving protection in 
favor of the individual or juridical person. Therefore, it is possible for this 
person to exercise his or her action cumulatively to the penal process it
self. Nevertheless, c. 1729 § 1 does not give that person standing for the 
exercise of the penal accusation, reserved for the promoter of justice, the 
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sole party with procedural standing on behalf of the Church for the exer
cise of the procedural action derived from the ius puniendi, before the 
tribunals of justice of the Church. 

Canon 1400 refers exclusively to the object of judicial recognition, 
the formal expression of which is issued though the definitive judgment. It 
does not refer to the object of the trial that must be judged in the process 
of execution. Cabreros de Anta noted this in his commentary on c. 1552 
CJC/1917.2 It is understandable, because even if the execution of the judg
ment, as occurred in the CJC/1917, is regulated within the current book 
VII, the executor is par excellence the diocesan bishop (cf. c. 1653). Only 
when he is certain that the judgment is null or patently unjust will he fail 
to execute it and refer the proceedings back to the tribunal that pro
nounced the judgment (cf. c. 1654 § 2). Strictly speaking, the act of execu
tion takes place in the sphere of administrative power, once the judge has 
decreed that a judgment is executable (cf. c. 1651). However, it is unlikely 
that there are any scientifically pure juridical systems. Therefore, it is not 
strange that, in addition to the aforementioned hypothesis of c. 1654 § 2, 
there are two exceptions concerning remand to the competent judicial au
thority. One is c. 1652, required by the need for an incidental pronounce
ment issued regarding a statement of accounts before the execution in the 
strict sense. Another is required by another need and can be filed not only 
at the instance of a party, but ex officio, namely the case of negligence or a 
refusal to execute on the part of the one who must carry it out ( cf. c. 1653 
§ 2 in connection with c. 1439 § 3). 

2. Controversies stemming from an administrative act (§ 2) 

a) The provision of § 2 of c. 1401 has no precedent in the CJC/1917. 
The consultors discussed the innovation at length at the session of April 4, 
1978.3 In the end, the wording set forth in the canon prevailed, with a slight 
variation that does not affect the meaning. The opposition to its inclusion 
arose from the fact that, in recourses to the administrative tribunal, there 
was no actio iudicialis. In fact, if c. 1400 § 2 only refers to recourses taken 
to the superior or the administrative tribunal against acts of administrative 
power, there is no judicial action or obiectum iudicii, to consider that it 
could be included in c. 1400. Nonetheless, the word controversiae used in 
c. 1401 is foreign to the administrative recourse, in which there should 
only be a vertical relationship between the subject of the system and the 
hierarchical superior ( cf. cc. 1737-1739), not a confrontation between par
ties before the judicial organ characterizing the dispute. 

2. Cf. M. CABREROS DE ANTA, commentary on c. 1552, in C6digo de Derecho Canonico y 
Legislaci6n complementaria (Madrid 1974), p. 602. 

3. Cf. Comm. 10 (1978), p. 217-218. 
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In this case, the only reason that could justify the norm's inclusion 
would be its utility. This canon would synthetically reflect the same order
ing of book VII that, in its part V, presented the procedures for administra
tive recourses and for removing and transferring parish priests, both 
lacking a procedural nature. In them, any decisions made deal with a type 
of object that only corresponds by analogy to the obiectum iudicii con
templated in c. 1400 § 1. 

b) It would be another matter if c. 1400 § 2 could be understood as 
including that which becomes judicial and complete, through the conten
tious-administrative recourse before the Second Section of the Signatura, 
introduced in canonical legislation in 1967 by REU, and set forth in c. 1445 
§ 2 and Pastor Bonus 123. According to the SNAS, the opinion that the 
judges of the Signatura must formulate is conceived as the pronounce
ment which finalizes the adversarial procedural activity, the object of the 
Signatura's recognition, and opinion, which includes, as stated in Art. 122 
§ 1, "omnia proposita petita et respectivas exceptiones." Then, it could be 
believed that the allusion to the administrative tribunal in c. 1400 § 2 re
fers to this special recourse, in which there is a dispute, albeit generated 
by the procedural challenge of an act of administrative power. This chal
lenge will be exercised because of a judicial action based on a supposed 
prejudice in violation of the law. 

Labandeira has offered new reasons supporting the broader possibil
ity of judicially submitting to law the government function in the Church, 
albeit within certain limits.4 He noted, citing Directive Principle no. 7, that 
the Code Commission had foreseen the constitution of other administra
tive tribunals in addition to the Signatura. He added, "Nevertheless, the in
stitution of the lower tribunals was not considered appropriate and was 
deleted from the text of the 1983 Code at the last minute. "5 This is what 
Herranz6 explains, indicating first the objections made regarding the plan 
to establish administrative tribunals distinct and hierarchically lower than 
the Signatura. Then, he explains its inclusion in the full schema of the CIC 
submitted to discussion in the plenary session of October 1981. At this 
session, it was decided that the establishment of these tribunals would re
main optional, pending the decision of the competent bishops' confer
ence. Thus, it was in the schema novissimum of March 25, 1981. However, 
when this point was considered by the experts appointed for this purpose, 
and by the three Cardinals and the two bishops who assisted the Holy Fa
ther in the drafting of the schema, these tribunals were eliminated. 

4. Cf. E. LABANDEIRA, Tratado de Derecho administrativo can6nico, 2nd ed. (Pamplona 
1993), pp. 461-466. 

5. Ibid., p. 486. 
6. Cf. J. HERRANZ, "La giustizia amministrativa nella Chiesa: dal Concilio Vaticano II al 

Cadice de 1983," in La giustizia amministrativa nella Chiesa (Vatican City 1991), pp. 21-
22. 
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It can be concluded that if the object of the trial can now be, pursu
ant to § 2, any disputes arising from acts of the administrative power be
fore the Signatura, the reference to referral ad tribunal administrativum 
leaves open the possibility of creating other administrative tribunals that 
can decide disputes arising from challenges to acts of administrative 
power. The reference in c. 1445 § 2 to the lawfulness of lodging this type of 
challenge suggests the idea of a right to action by the one challenging the 
act and that, as now occurs with the contentious-administrative recourse 
before the Signatura (cf. PB 123 §§  1 and 2), it must be supported on the vi
olation of law and on the prejudice suffered as a consequence, if any. 7 

7. E. 1ABANDEIRA, Tratado de Derecho administrativo, cit., pp. 497-502. 
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1401 Ecclesia iure proprio et exclusivo cognoscit: 
1 ° de causis quae respiciunt res spirituales et spiritua

libus adnexas; 
2° de violatione legum ecclesiasticarum deque omnibus 

in quibus inest ratio peccati, quod attinet ad culpae 
definitionem et poenarum ecclesiasticarum irroga
tionem . 

The Church has its own and exclusive right to judge: 

1° cases that refer to matters which are spiritual or linked with the spir
itual; 

2° the violation of ecclesiastical laws and whatever contains an element 
of sin, to determine guilt and impose ecclesiastical penalties. 

SOURCES: c. 1553 § 1,1 ° et 2° ; SCCouncil Resol., 11 dee. 1920 (AAS 13 
[1921] 262-268) 

CROSS-REFERENCES: cc. 130, 135ff, 1272, 1400, 1415 

C OMME NTARY - -- - - -

Carmelo de Diego-Lora 

1. While c. 1400 has been reproduced by c. 1505 CCEO, once the 
obiectum iudicii has been specified, the CCEO avoids determining which 
juridical contents are judged by the Church by its own and exclusive right. 
This change in the mind of the canonical legislator from one code to the 
other still has arguments that favor the criterion followed by the Code for 
Eastern Churches. 

When discussing c. 2 of the first schema of the CIC, the Coetus stu
diorum de processibus 1 noted that there were underlying problems of 
some importance in c. 1553 § 1 C/C/1917. In fact, in c. 2 of the schema, the 
juridical material contemplated had been reduced to matters affected by 
the privilege of the forum and those of mixed forum. Some consultors felt 
that the content of the draft canon could not be admitted without conflict, 
given current Church-state relationships. However, the solution that was 
offered posed new problems. At that same session of the Coetus, a ques
tion arose regarding the determination of the scope the Church had in is
suing opinions in the exercise of the potestas iudicalis. This led to the 

1. Cf. Comm. 10 (1978), p. 218. 
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proposal of reproducing only the text of c. 1553 § 1 CIC/1917, except 
no. 3°, related to the former forum privilege. This opinion was adopted in 
c. 1401, even though at that time the reporter noted that said scope, deter
mining the juridical material on which the Church has its own and exclu
sive right to judge, should be described in what would be the LEF. 

In fact, the schema "Legis Ecclesiae Fundamental is, "2 although it 
lacked a general description of matters over which the Church exercises 
its power of governance, in its c. 79 described the sphere over which the 
Church was believed to exercise judicial power: "the request or claim of 
all the rights of the faithful in the Church and of all juridical persons rec
ognized therein. Pursuant to the sacred canons, its competence also in
cludes hearing violations of ecclesiastical laws, especially ecclesiastical 
offenses, for the purpose of imposing or declaring the sanctions estab
lished in law. "3 Moreover, its c. 75 § 2 contained a general norm affecting 
the spiritual governance of the faithful, declaring that the Church "is 
vested with all power ... namely, legislative power, executive power, and 
judicial power; those who hold this power use it only to edify the people 
of God in truth and holiness. "4 Clearly, this canon articulated not only the 
concrete juridical matters over which the Church exercises its power but 
the munera of those who exercise that power and the objectives to be 
achieved by its exercise. 

In book I of the new CIC, there is no general norm describing the 
sphere of diverse juridical matters over which the Church exercises its 
proper and exclusive power. Moreover, cc. 135 et seq. regulate only the 
modes of exercise of powers in the Church. 

The Church, through its legislative, executive, and judicial powers, 
acts with binding authority with respect to its faithful, in the very area of 
the various political communities, each with its own temporal powers, 
and with certain manifestations of exclusivity over its own subjects, 
whom it tries to protect from other primary juridical systems. Therefore, it 
should not seem surprising that history repeatedly notes the existence of 
conflicts between both powers, ecclesiastical and civil. 5 

It cannot be argued that no matters may arise in the future that could 
be classified as having a judicially mixed forum. The CIC, in c. 1401, has 
completely dispensed with the jurisdictional call based on its forum privi
lege. Additionally, neither this canon nor those that follow refer to mixed 
forum causes, unlike the provisions of cc. 1553 § 2 and 1554 CIC/1917. If 
the CIC mentions the precautionary forum, it is to place it strictly within 

2. Cf. REDACCI6N Ius CANONICUM, El proyecto de Ley Fundamental de la Iglesia. Texto 
bilingiie y analisis critico (Pamplona 1971), pp. 25-59. 

3. Ibid., p. 52. 
4. Ibid. 
5. Cf. my article in this regard: "Ambito de las Jurisdicciones eclesiastica y civil, in el 

Concordato espaftol de 1953," in Ius Canonicum 3 (1963), pp. 507-677. 

592 



DE DIEGO-LORA Bk. VII. Pt. I. Trials In General c. 1401 

the canonical sphere, without communication with the civil forum, for the 
case in which multiple ecclesiastical tribunals can be considered equally 
competent over the same object of the trial (cf. c. 1415). 

2. This position may reveal a clear effect of the Apostolic Constitu
tion of John Paul II, of January 25, 1993, Sacrae disciplinae leges, an ex
pression of the desire to have this new CIC be congruent with the teaching 
of Vatican II. In fact, Gaudium et spes 36 sets forth the doctrine of the au
tonomy of the temporal, as a reality dependent on God, who has created 
earthly things with their own consistency, truth, goodness and order that 
man must respect. 

Gaudium et spes 76 proceeded to recognize the independence and 
autonomy of the political community and the Church community. Both 
must maintain cooperative relationships, taking into account local and 
temporal circumstances. If the temporal and supernatural realities are 
closely linked, with the Church using temporal means to fulfill its own 
mission, it nonetheless, according to said Constitution, does not place its 
hopes on privileges offered by the civil power: "immo quorundam iurium 
legitime acquisitorum exercitio renuntiabit" when its use can cast doubt 
on the sincerity of its testimony or such a renouncement may be de
manded by new living conditions. 

In this context, it is understandable why c. 1401 has dispensed with 
any reference to the forum privilege, which results in an implicit waiver by 
the Church of this secular privilege. However, by not mentioning causes 
with a mixed forum (the existence of which results from a conflict be
tween two jurisdictions considered equally competent to hear a given 
issue that becomes litigation) that waiver of power is not possible, since it 
may prejudice one of the faithful, a proper subject of the Church. Perhaps 
the Church has dispensed with regulating these issues because it hopes 
they will not occur in the future, since the legislative discipline of the 
Church must be freed of secularist adherence, which arises so often in 
these conflicts. Moreover, these inter-jurisdictional conflicts between the 
Church and other political communities belong to a sphere of external 
public law, and as set forth in the Preface of the CIC, in a session in April 
of 1968, it was unanimously decided by the group dedicated to studying 
the systematic order, "not to include in the new Code ... public law norms 
outside of the Church. "6 Finally, since the CIC is called to regulate the life 
of the Church in the midst of an intensely secularized society, the new liv
ing conditions recognized by Vatican Council II have been able to bring 
about a renunciation of legislation on a subject which would be excep
tional and difficult to pose procedurally if the Church and the political 
community develop their relations in a system of separation as well as, if 
on the other hand, there is a system of concurring relations between them, 

6. The cited text is taken from the Pamplona Com, p. 59. 
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because in this case it will be the international agreement that governs the 
legislative area in which there must be a solution to hypothetical conflicts 
of mixed forums. 

In any event, although the independence and autonomy of the 
Church and the political community are affirmed, the temporal and super
natural realities are closely united; and because of this, the viability of a 
conflict cannot be renounced a priori by the Church, as can be done in the 
case of a privilege. Canon 1401,1° does not prevent one from contemplat
ing, at least from a distance, a time of potential conflict between ecclesias
tical and civil jurisdictions. 

3. According to the canon, the Church has an exclusive right to judge 
the following matters: 

a) "Cases which refer to matters which are spiritual or linked with 
the spiritual" (1 °). These words describe an area of exclusive competence 
of the Church, in which one hopes not to find areas of convergence with 
juridical matters in which the State may claim its own competency. Never
theless, in cases linked to the spiritual, especially matters of a patrimonial 
nature, there will be conflictive situations. 

Roberti, 7 when enumerating the res he believes to be included as liti
gious in the category of spiritual causes, mentions those referring to faith 
and morals, the sacraments (especially marriage), sacramentals, indul
gences, worship and sacred rites, vows, oaths, ecclesiastical public power, 
sacred offices, and the juridical status of clergy, religious and ecclesiasti
cal moral persons, exemptions, etc. 

Concerning causes linked to the spiritual, he mentions the right of 
patronage, the ecclesiastical benefice, tithes, ecclesiastical burial and sim
ilar matters. Given that many of these phenomena belong to the past, it 
could be said that a large portion of the juridical treatment of ecclesiasti
cal patrimony would lie in situations originating in related matters, which 
would require an act of discernment so that, if a conflict arises between 
juridical persons of the Church, jurisdiction is not removed from the 
Church. 

A mixed issue that could occur often refers to declaring the nullity of 
a marriage between non-Catholics when one of them seeks to marry a 
Catholic. It does not seem to be covered under c. 1400,1 °, as a cause 
linked to the spiritual. The Signatura, in response to an inquiry on May 28, 
1993, pronounced a Declaratio affirming the Church's jurisdiction to judge 
these cases8 (see commentary on c. 1674). 

7. Cf. F. ROBERTI, De Processibus, I (Rome 1956), pp. 128-129. 
8. Cf. R. RooRfGUEZ-OCANA, "Notas al Decreto del Signatura: la jurisdicci6n eclesiastica y 

los matrimonios de los acat6licos," in Ius Canonicum 34 (1994) , pp. 653-659. 
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b) "The violation of ecclesiastical laws and whatever contains an ele
ment of sin, to determine guilt and impose ecclesiastical penalties" (2°). 
This norm reveals that c. 1401 exceeds the limits of book VII and should 
be located, in the absence of LEF, in the general section of the CIC. 

A violation of ecclesiastical laws, whether due to culpable noncom
pliance or direct transgression, would be judged in the ecclesiastical 
forum where those laws were promulgated and went into effect, regard
less of their particular recipients. It includes matters belonging to the in
ternal forum, not only to be handled through the sacrament of penance, 
but also when their effects transcend the external forum and require the 
intervention of those possessing the power of governance ( cf. c. 130). In 
this field of juridical activity, one can find activities of the internal forum 
or of the external forum reserved to the Apostolic Penitentiary ( cf. PB 
117) or the Congregation for the Doctrine of Faith ( cf. PB 52). In general, 
they will be the tribunals of justice called to definitively judge violations 
of ecclesiastical law and all those acts that transcend in their commission 
and effects the external forum and are liable to become judicial res. For 
example, it is sufficient to refer to part II of book VI, which defines those 
offenses that are appropriate for the trial of the judicial power of the 
Church, regardless of any decision that can be reached on the same act in 
the internal forum of the conscience and the sacramental. 
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1402 Omnia Ecclesiae tribunalia reguntur canonibus qui se
quuntur, salvis normis tribunalium Apostolicae Sedis. 

All tribunals of the Church are governed by the canons that follow, with
out prejudice to the norms of the tribunals of the Apostolic See. 

SOURCES: c. 1555 §§ 1 et 2; REU 108, 110 

CROSS REFERENCES: cc. 1, 4, 12 § 1, 13 § 1, 17-19, 87 § 1, 360, 1443-
1445, 1439, 1442, 1500, 1509, 1602 § 3, 1649, 
1650-1652, 1653 § 1, 1670, 1714, 1716 § 2 

C OMMENTARY 

Carmelo de Diego-Lora 

1. The norm contained in this canon corresponds to the provisions of 
c. 1555 CJC/1917, although the new wording dispenses with all references 
to the current CDF, which must follow the norms pronounced by the Con
gregation itself. In its first session, the consultors of the Code Commission 
decided that it would be preferable for this issue to be regulated in the 
chapter on the Roman Curia.1 Nonetheless, the current CIC provides very 
little regulation for the Roman Curia; the only thing c. 360 does is ref er to 
the particular law of its various organs. Pastor Bonus 52 and 53 provide 
that it devolves upon the CDF to judge offenses against the faith, the more 
grave offenses committed against morality and the celebration of the sac
raments, and what concerns the privilegium fidei. 

Roberti2 classified the activity of the then Sacred Congregation of the 
Holy Office as the special tribunal of justice, as opposed to the ordinary tri
bunals. If, when it is a matter of the documents and opinions on the faith 
and customs, Art. 51 of Pastor Bonus uses the term examination by the 
Congregation; Arts. 52 and 53, on the other hand, use the verb to judge. It is 
not that there is no trial in cases related to doctrine. However, it is not jurid
ical but "of a theological nature exercised by virtue of the munus docendi 
of the ecclesiastical teaching. It is not a trial according to the criteria of the 
ecclesiastical juridical order. With it, one is not seeking to decide on the 
justum, but on the theological truth as professed by the Teaching ... Nor 

1. Cf. Comm. 10 (1978), p. 219. 
2. Cf. F. ROBERTI, De Processibus, I (Rome 1956), pp. 391--403. 
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does the organ that decides it have any reason to enjoy juridical aptitude, 
but theological aptitude; nor can the ratio be used to formulate the judg
ment that must meet the juridical criteria of reason, but the theological cri
teria. Nor is the science that must serve as a reference, for the comparison 
of the doctrine examined, a juridical science, but the theological science. "3 

This does not occur in cases treated in Arts. 52 and 53 of Pastor Bonus, in 
which the Congregation acts as a tribunal to judge a specific situation sub
sumed in the legislative norm, or as an administrative organ. Therefore, it 
acts in the first situation as a tribunal of justice of the Apostolic See, sub
ject to its particular law, not the general provision of c. 1402. 

In the second place, the reference of c. 1555 § 3 CJC/1917 is dispensed 
with for resignation by religious, which is regulated according to the pro
ceedings established in cc. 654-668 CJC/1917. This judicial process was 
derogated by the Decree of the Sacred Congregation on March 2, 1974, 
which determined that the expulsion of a religious in an exempt clerical 
community would be governed by the administrative procedure established 
for the remaining religious with perpetual vows. Presently, eleven canons 
of the CIC (cc. 694-704) regulate the various procedures for dismissal, but 
the difference between them is not due to the nature of the vows given or 
the community in which they are given, but "a function of the various 
causes motivating the expulsion and not with regard to the juridical status 
of the religious. "4 The three new procedures are of an administrative na
ture, and the decree of dismissal issued by the superior with his tribunal, 
requires the confirmation of the Holy See or of the diocesan bishop for effi
cacy, depending on the nature of the institute. Therefore, with the new 
Code, a norm like that of c. 1555 § 3 CJC/1917 has become unnecessary. 

3. In fact, the new canon sets forth only the former norm of c. 1555 
§ 2, albeit formulating a general legal attribution-"all tribunals of the 
Church are governed by the canons which follow"-then adding an exclu
sion: "without prejudice to the norms of the tribunals of the Apostolic See." 

a) The words omnia Ecclesiae tribunalia must be understood lim
ited to the Latin Church (cf. c. 1), since the CCEO discusses procedural 
norms in tit. XXIV-XXVIII, of which only tit. XXVII, dedicated to juridical
material norms related to penal sanctions, should be excluded. 

The positive mandate of the canon has a universal element. Wher
ever there is a judicial process within the scope of the Latin Church, the 
organization and discipline of the tribunals, as well as the requirements of 
the process, are subject to the same canonical norms. In fact, such a legis
lative pronouncement would not be necessary because, as provided in 
c. 12 § 1, universal laws, meaning the laws that apply in the Latin Church, 

3. C. DE DIEGO-LORA, "El examen de las doctrinas," in Ius Canonicum 14/28, (1974), 
pp. 160-161. 

4. T. RINC6N-PEREZ, "lnstitutos de vida consagrada y Sociedades de vida apost6lica," in 
Manual de Derecho Canonico (Pamplona 1991), p. 268. 
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are binding on everyone throughout the world for whom they are in
tended. In any event, this universal dimension is inherent in the CIC, ex
cept when its norms make express references to particular laws, which 
are presumed to be territorial and not personal, pursuant to c. 13 § 1. 

Moreover, book VII of the CIC contains references to canonical pe
culiarities that can be regulated by particular law or lower-level norms of 
this type. Examples include c. 1439 (regarding the tribunals of first and 
second instance for more than one diocese, which will be established by 
the respective bishops' conferences with the approval of the Apostolic 
See) and c. 1716 § 2 (regarding the method for canonical challenges of ar
bitration awards motivated by the desire to maintain a parallelism with 
what is provided in this regard by the civil law of the territory). Nonethe
less, c. 1649 offers particular procedural regulation for diocesan bishops 
in regard to judicial costs, legal aid, compensation for damages owed by a 
rash litigant and deposits to guarantee payment of those costs and possi
ble payment of damages. Nevertheless, it could be said that these faculties 
come from the procedural canonical norm that allows, by exception, par
ticular norms to be pronounced, the supporting bases of which is the uni
versal law, within which limits the hierarchy established by those norms 
must act. However, this occurs in every norm referring to the particular 
law contained in every canon with a universal scope. 

There are other normative phenomena in book VII containing refer
ences to particular law, as with the execution of judgments. Execution of 
judgments devolves upon the bishop, personally or through another, "nisi 
lex particularis aliud statuat." It could be considered a concession to the 
administrative power, upon which execution of the judgment is conferred 
and, since it not a judicial activity in the strict sense, c. 1653 § 1 avoids the 
universality set forth in c. 1402, which is what is properly judicial in the 
execution. On the other hand, what is regulated in cc. 1650-1652 is consis
tent with the provisions of c. 1402. It is a possible explanation, but there 
are contradictory manifestations between the wording of the canons. 

Moreover, for the purposes of notification, there is a reference to 
particular law in c. 1509, which is surprising because it affects the proce
dural guarantee that summons, decrees, judgments and other procedural 
acts will be communicated to their recipients, on which usually depends 
on the adoption of defensive procedural positions for the parties to the 
process. Lastly, in c. 1602 § 3, concerning the length of the final written ar
guments, number of copies and other circumstances, there is an express 
reference to the regulations of the tribunal. 

On the other hand, one can note in the sphere of judicial decisions, 
an area of discretion granted the judge or tribunal that may conflict with 
that universality, or uniformity, as Arroba Conde calls it,5 proclaimed by 

5. Cf. J.M. ARROBA CONDE, commentary on c. 1402, in C6digo de Derecho Canonico 
(Valencia 1933). 
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c. 1402 regarding the canons of the book that follows, and with the opin
ion (widely-held in doctrine6) that procedural norms, in that they concern 
the public good, are not presumed to be dispositive, but rather belong to 
the ius cogens, and as such cannot be derogated except by the supreme 
legislator. However, in all other things related to procedure, c. 1670 allows 
the judge to derogate procedural norms in a reasoned decree if compli
ance therewith is not required for validity, for the sake of expediency. 
These measures, which must be taken without detriment to justice and by 
reasoned decree, can only be pronounced within the oral process, which 
is the context of c. 1670. This canon uses the verb derogare, which is not 
accurate. 

Excluding the exceptional situations just indicated, and given that 
the CIC extends its efficacy to the entire Latin Church, the first phrase of 
c. 1402 is formulated with the express desire to stress the universal nature 
of procedural norms. In this way, the provisions of c. 12 § 1 are reinforced 
and a criterion with interpretative certainty is introduced into the CIC, 
which adds to what was provided in cc. 17-19 regarding the interpretation 
of ecclesiastical law. Therefore, if any doubt arises as to the efficacy of a 
particular procedural norm, if it is not expressly provided by the CIC, the 
doubt should be resolved in favor of the universality of the procedural 
norm contained in the CIC. This universal relevancy of the procedural 
code legislation is consistent with the exclusion set forth in Christus 
Dominus 8 and included in c. 87 § 1: procedural laws cannot be excused 
by the diocesan bishop. 

b) The negative aspect of the canon excludes the norms of the tribu
nals of the Apostolic See from that universality of the procedural norms of 
the CIC. These tribunals, like other organs of the Roman Curia, are sub
ject to the provisions of their particular law concerning the constitutio et 
competentia. The canon does not ref er to procedural norms, which could 
be subject to that dimension of universality proclaimed by c. 1402 in its 
first clause; nevertheless, the particular nature of its procedures has been 
preferred. 

The apostolic tribunals, are, according to the list in Pastor Bonus, IV, 
the Apostolic Penitentiary (AP), the Supreme Tribunal of the Apostolic 
Signature (Signatura), and the Tribunal of the Roman Rota (TRR). How
ever, for the CIC, the two latter tribunals are the ordinary tribunals of jus
tice (c. 1442). The fact that book VII does not refer to the AP is explained 
by Pastor Bonus 118: its jurisdiction affects only the internal forum. The 
competencies assigned to this tribunal in Pastor Bonus 119 and 120 are 
separate from any activity that could be compared to the recognition and 
judicial sanction of the subjective rights and legitimate interests duly pro
tected through the definitive judgment pronounced in the judicial process. 

6. Cf. F. ROBERTI, De processibus, cit., pp. 91-92. 
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Therefore, the Signatura and the TRR are excluded from the univer
sality of the norms of book VII. Nevertheless, the canons of Liber VII gov
ern them to the extent that cc. 1443-1445 treat these tribunals. Then, it 
would have to be said that particular norms are provided for ordinary tri
bunals whose respective competencies reach the entire Catholic world. 
From this point of view, it could be said that its procedural norms have a 
universal dimension with even more breadth than that proclaimed by 
c. 1402, since c. 1065 CCEO provides that the tribunal of the third grade is 
the apostolic See. Art. 58 § 2 Pastor Bonus concludes by setting forth the 
legislative principle that, in the Eastern Churches, the specific and exclu
sive competency of the Signatura and the TRR remain intact ( despite the 
competencies that are attributed in § 1 to the CEC). If the canonical proce
dural norm tends to have a universal scope with c. 1402, except for the 
Eastern Churches, the norms particularly established for certain tribunals 
of justice of the Church acquire universality through their very nature: the 
universal character of the ordinary tribunals for whom those special pro
cedural norms are intended. 

The CIC does not discuss the organization of the Apostolic See, its 
procedures, the possible challenges to its judicial resolutions, nor their ef
fects. It only describes the competencies of the two tribunals. Moreover, 
Pastor Bonus, Arts. 121-124 and 126-129 address those diverse competen
cies, although Art. 123 §§  1 and 2 introduces a procedural norm and notes, 
for the Signatura, a new obiectum iudicii not set forth in the CIC. Art. 126 
provides new functions that are not attributed in the CIC to the TRR, and 
Art. 127 establishes directive norms for the selection of Rota judges, and a 
very specific one for the appointment of its deacon (apart from the ex
press consideration that this tribunal constitutes a collegium). However, 
for one tribunal as well as for the other, arts. 125 and 130 respectively pro
vide that they are governed by their own law. 7 

This is not the proper place to describe the organization and gover
nance of the tribunals of the Apostolic See (see commentaries to cc. 1442-
1445). For provisional information, it is sufficient to refer to their recent 
works.8 

Lastly, one must mention other current procedural norms, although 
they are territorial and not universal (cf. c. 13 § 1), in that they derive from 
a papal privilege given to a certain nation with the particular character of 
being specific norms of a specific Rota tribunal the competence of which, 
as an ordinary tribunal, covers the entire territory of the Spanish nation. It 
is the tribunal of the Rota of the Spanish Nunciature. As a tribunal estab
lished through a privilege granted by the Apostolic See, it retains all the 

7. Cf. the new NSRR, April 18, 1994, in AAS 86 (1994), pp. 508-540. 
8. Cf. C. DE DIEGO-LORA, "Los Tribunales de Justicia de la Sede Apost6lica, I: La Rota 

Romana, and II: La Signatura Apostolica," in Ius Ecclesiae 4 (1992), pp. 419-461,  and 5 
(1993), pp. 121-158, respectively. 
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force granted by c. 4 CIC. This privilege, although it originated from the 
Breve Administrandae iustitiae zelus, of Clement XIV, of March 26, 1771, 
after various changes undergone throughout history, it was reestablished 
by the Motu proprio of Pius XII, of April 7, 1947, Apostolico Hispaniarum 
Nuntio. 9 At present, it is governed by the Motu proprio of John Paul II, 
Nuntiaturae Apostolicae in Hispania of October 2, 1999. Its articles con
tain norms for the constitution and running of the competent tribunal, for 
advocates, procurators and judicial procedure. 10 

In conclusion, the exclusion in the canon expressly refers to the tri
bunals of the Apostolic See, Signatura and TRR, but also covers the CDF 
when it acts as a tribunal of justice, especially in the phenomena of Art. 52 
of Pastor Bonus, and lastly, due to privilege, the Rota tribunal of the Apos
tolic Nunciature in Spain. 

In any event, in every process handled in a Church tribunal of jus
tice, the canonical procedural system as a whole underlies it. This system 
is not the effect of mere regulations fully adapted to the regulated object 
in order to offer proper solutions. There are procedural concepts in the 
CIC that belong to the procedural system itself and can be applied to 
every process handled. The concepts of jurisdiction and competence be
long to the entire canonical procedural system. Moreover, it is in book VII 
of the CIC where this system is found most completely. Therefore, the ex
clusion made by c. 1402 of the norms in book VII is compatible with the 
idea that those norms are also latent in those excluded tribunals but sub
ject to a regulation that is continuously fed by the procedural system set 
forth in the canons of book VII. 

9. Cf. AAS 39 (1947), pp. 155-163; cf., for their knowledge and scholarship, M. CABREROS 
DE ANTA, in Comentarios al Codigo de Derecho Canonico, III (Madrid 1964), pp. 295-311;  
M. BONET, "El restablecimiento del Tribunal de la Rota de la Nunciatura Apost6lica in 
Espana," in Revista Espanola de Derecho Canonico 2 (1947), pp. 496-563. 

10. J. LLOBELL, Le norme del 1999 della Rota della Nunziatura Apostolica in Spagna, in 
Jus Ecclesiae 12 (2000), pp. 69-97. 
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§ 1.  Causae canonizationis Servorum Dei reguntur pecu
liari lege pontificia. 

§ 2.  Iisdem causis applicantur praeterea praescripta 
huius Codicis, quoties in eadem lege ad ius univer
sale remissio fit vel de normis agitur quae, ex ipsa 
rei natura, easdem quoque causas afficiunt. 

§ 1. Special pontifical law governs cases for the canonization of the Ser
vants of God. 

§ 2. The provisions of this Code are also applied to these cases whenever 
the special pontifical law remits an issue to the universal law, or 
whenever norms are involved which of their very nature apply also to 
these cases. 

SOURCES: § 1: cc. 1999-2141; PAULUS PP. VI, m. p. Sanctitas clarior, 
19 feb. 1969 (AAS 61 [1969] 149-153); PAULUS PP. VI, Ap. 
Const. Sacra Rituum Congregatio, 8 maii 1969 (AAS 61 
[1969] 297-305); SACRA CONGREGATIO PRO CAUSIS SANC
TORUM, Deer. Ne ob diuturnum, 3 apr. 1970 (AAS 62 [1970] 
554-555); SACRA CONGREGATIO PRO CAUSIS SANCTORUM, No
tif ,  16 dee. 1972 

CROSS REFERENCES: 

C OMMENTARY 

Jose Luis Gutierrez 

I. CAUSES FOR CANONIZATION: NATURE AND NORMATIVE ASPECT 

1. Nature of causes for canonization 

A cause of canonization consists of the steps followed from the time 
a competent authority initiates an investigation of the saintliness of a Ser
vant of God until that saintliness is proclaimed by the Pope. 

Beatification and canonization are pontifical acts by which public 
worship honoring a Servant of God is authorized: Holy Mass, Liturgy of 
the Hours, display of the image with a halo or other signs of saintliness, 
veneration of relics, etc. Beatification grants that worship within a limited 
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sphere, while canonization allows worship throughout the Church, with
out any restriction as to place.1 

This complex procedure takes place in the following phases: 

a) the decision by the competent diocesan bishop, to initiate a cause; 

b) the instruction phase, handled by the diocesan tribunal; 

c) the sending of this material to Rome and its study by the CCS to 
determine with moral certainty whether there is (cf. c. 1608) a degree of 
heroism achieved by a Servant of God in the practice of the virtues, his or 
her martyrdom, or a miracle of God in response to his or her interces
sion. 

When the opinion of the CCS is positive, it is presented to the Pope, 
upon whom it devolves to declare that a Servant of God has heroically ex
ercised the virtues or died a martyr, or that God has performed a miracle 
because of his or her intercession. Likewise, the Pope decides whether it 
is appropriate to proceed to beatification or canonization. 

Notwithstanding the placement of c. 1403 in book VII of the CIC, the 
object of a cause of canonization differs from what is characteristic of a 
trial (cf. c. 1400), since its promoters can only request the canonization of 
a Servant of God, not assert a right to it. Moreover, the ruling on the cause 
does not devolve upon the judges, since the rulings issued by them only 
have an informative value for the Pope, upon whom it devolves to make 
the decision. This shows that causes of canonization can be classified as 
processes only in a broad sense. Their merely investigative nature, prior to 
a pontifical act, make them similar to the procedure established for the 
granting of the dispensation of a ratified but non-consummated marriage 
(cf. cc. 1697-1706). This does not prevent the process for canonization 
from proceeding in a manner similar to that of a trial and, due to the 
weight of evidence required therein, from being compared by doctrine to a 
contentious trial and even a penal process. 2 

The fact that the promoters of a cause cannot assert a right to canon
ization does not mean that they do not enjoy a series of legitimate inter
ests that, when applicable, they can assert in the manner provided by law 
against persons or entities that do not respect them: for example, against 
the diocesan bishop, who cannot arbitrarily refuse to accept a cause; 
against the tribunal in charge of the instruction phase, if it does not faith
fully perform its functions; against the CCS if it does not act in accordance 
with the current norms, etc. 

1. Cf. G. STANO, "Il rito della beatificazione da Alessandro VII ai nostri giomi," in 
Miscellanea in occasione del IV Centenario della Congregazione per le Cause dei Santi 
(1588-1988) (Vatican City 1988), pp. 367-422. 

2. Cf. F. DE MATTA, "Novissimus de Sanctorum canonizatione tractatus" (Rome 1678), 
pars IV, ch. 15, nos. 10-25 ; BENEDICTUS XIV, Opus de Servorum Dei Be atificatione e t  
Beatorum Canonizatione (Prati 1841), L. III, ch. 3, no. 2. 
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2. Norms of the CIC/1917 

In the CIC/1917, the norms on the canonization process were in 
cc. 1999-2141, which provided for two phases. First, the informative pro
cess on the reputation for saintliness and the virtues or martyrdom of a 
Servant of God occurred, accompanied by the process to verify that undue 
worship was not being paid to him or her. Once that material was exam
ined by the respective Roman Congregation (at that time called the 
Congregation of the Rites), the apostolic process on the virtues or the 
martyrdom in particular took place. 

While the CIC/1917 was in force, two important innovations were in
troduced. In 1930, Pius XI simplified the method for handling causes 
based on historical documents, so that in these causes the apostolic pro
cess was no longer necessary.3 In 1969, Paul VI combined the informative 
and apostolic process into one, called the cognition process. 4 

3. Currently active juridical norm 

Canon 1403 § 1 provides that "cases for the canonization of the Ser
vants of God are governed by special pontifical law." Canon 1057 CCEO 
expresses the same idea with similar words. Special pontifical law is now 
made up of: 

a) The Apostolic Constitution Divinus perfectionis magister, pro
mulgated by John Paul II on January 25, 1983. This Apostolic Constitution 
changed the procedure for the instruction of causes of canonization and 
gave a new structure to the SCCS. 5 DPM went into effect the day it was 
promulgated, and all the norms that were in force up to that point were 
abrogated. 6 This abrogation affected not only the provisions of the CIC/ 
1917, but all the norms in force until then, without exception, and for the 
interpretation of DPM, it did not even provide the recourse of canonical 
tradition referred to in c. 6 § 2 for the canons of the CIC. 

b) Two documents from the SCCS on February 7, 1983, the Normae 
servandae in inquisitionibus ab Episcopis faciendis7 and the Decretum 
generale de Servorum Dei Causis, quarum iudicium apud Sacram 

3. Pius XI, mp Gia da qualche tempo, February 6, 1930, in AAS 22 (1930), pp. 87-88; 
SCRit, Normae servandae in construendis processibus ordinariis super Causis historicis, 
January 4, 1939, in AAS 31 (1939), pp. 174-175. 

4. Paul VI, mp Sanctitas clarior, March 19, 1969, in AAS 61 (1969), pp. 149-153. 
5. AAS 75 (1983), pp. 349-355. 
6. N. 17 of the DPM establishes: "Quae Constitutione hac Nostra praescripsimus ab hoc 

ipso die vigere incipiunt." The end of the introductory section of DPM reads: "In posterum, 
igitur, abrogatis ad rem quod attinet onmibus legibus cuiusvis generis, has quae sequuntur 
statuimus normas servandas." 

7 .  AAS 75 (1983), pp. 396--403. 
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Congregationem pendet, 8 the latter having transitional provisions on the 
method for continuing the study of causes that had begun to be heard pur
suant to the norms previously in force. 

The provisions of the general documents on the Roman Curia, specif
ically in Pastor Bonus (cf. especially arts. 7 1-74) and in the RGCR apply 
to the CCS. 9 

Moreover, by virtue of c. 1403 § 2, the provisions of the CIC apply to 
cases of canonization "whenever the special pontifical law remits an issue 
to the universal law or whenever norms are involved which of their very 
nature apply also to these cases." Therefore, the norms of the CIC apply to 
causes of canonization when the special pontifical law by which these 
causes are governed so provides, and when they are norms that, by their 
very nature, are also valid for causes of canonization, such as the norms 
on processes or procedure. 10 

For the economic administration of the goods of causes of canoniza
tion, the SCCS promulgated the norms now in force on August 20, 1983, 
not published in AAS. 11  

In the event that the current norm contains a lacuna, it is necessary 
to use the criteria provided in c. 19, among which, for causes of canoniza
tion, are jurisprudence and the practice followed by the CCS in resolving 
similar matters, as well as the indisputable authority enjoyed by the writ
ings of Prospero Lambertini (Benedict XIV).12 

II. DEVELOPMENT OF CAUSES FOR CANONIZATION 

These causes are governed by special pontifical norms, of which, the 
Apostolic Constitution DPM and the Normae servandae in inquisitioni
bus ab Episcopis faciendis are of particular interest. 13 

8. AAS 75 (1983), pp. 403--404. 
9. A. 1 §2 provided, moreover, that every dicastery must produce its own set of 

regulations. 
10. Though not exhaustive, the appendix of R. RODRIGO gathers from Liber VII the most 

important canons regarding the process of canonization (R. RODRIGO, Manual para instruir 
las procesos de canonizaci6n (Salamanca 1988), pp. 249-289). 

11 .  They can be consulted in X. OCHOA, LE Ecclesiae post Codicem iuris canonici editae, 
VI (Rome 1987), cols. 8666-8668. 

12. Cf. BENEDICT XIV, Opus de Servorum Dei Beatificatione et Beatorum Canonizatione 
(Prati 1839-1842). 

13. SCCS, Normae servandae . . .  , cit., in note 7. For a general commentary on the prevailing 
standard regarding causes of canonization, cf. E. APECITI, "Le nuove norme per le cause di 
canonizzazione," in La scuola cattolica 119 (1991), pp. 250-278; A. CASIERI, Postulatorum 
Vademecum, 2nd ed. (Rome 1985); G. DALLA TORRE, "Processo canonico (processo di 
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The main idea inspiring the current norms, as described in DPM, is a 
desire to complete the provisions given by Pius XI and Paul VI so that, in 
the development of causes, the critical historical method would be in
creasingly taken into account. In addition, there was a wish to streamline 
causes, without detriment to the solidity of the investigation.14 Finally, the 
norms were formulated to better reflect the participation of the diocesan 
bishop and the Holy See in each cause. 

A. Preliminary notions 

1. Candidate 

This commentary will use the term "candidate" to designate the per
son whose canonization is being requested and who, once the cause is ad
mitted by the diocesan bishop, will be called a "Servant of God." It is 
possible to propose a cause of canonization of a deceased Catholic who: 
a) is considered to have exercised to a heroic degree all the virtues; or 
b) is a martyr, violently killed due to hatred of the faith. Both types of 
causes can be recent or old, depending on whether the evidence is based 
on eyewitnesses or only on written sources. 15 

Based on the evidence gathered in the diocesan instruction phase, 
the question that must be answered by those who are to give their vote in 
the CCS is: 

a) When it is a question of heroic virtues of a Servant of God: "If 
there is evidence of the theological virtues of Faith, Hope, and Charity to
wards God as well as towards one's neighbor, as well as the cardinal vir
tues of Wisdom, Justice, Temperance, and Strength, and related virtues, to 
a heroic degree, in the case and for the purposes in question." 

canonizzazione e procedura nella Cost. Apost. 'Divinus perfectionis Magister': considerazioni 
e valutazioni," in Monitor Ecclesiasticus l lO (1985), pp. 365-400; R. RODRIGO, Manual para 
instruir . . .  , cit . ;  R.J. SARNO, Diocesan Inquiries Required by the Legislator in the New 
Legislation for the Causes of Saints (Rome 1987); W. SCHULZ, Das neue Selig- und 
Heiligsprechungsverfahren (Paderborn 1988); F. VERAJA, Commento alla nuova legislazione 
per le Cause dei Santi. Sussidi per lo studio delle Cause dei Santi (Rome 1983). 

14. Cf. P. PALAZZINI, "Un discorso inedito di Pio XII: vaticinava la nuova legislazione per le 
Cause dei Santi," in Pius XII. In memoriam (Rome 1984), pp. 87-ll3; idem, "La perfettibilita 
della prassi procesuale di Benedetto XIV nel giudizio di Pio XII, " in Miscellanea in occasione 
del IV Centenario della Congregazione per le Cause dei Santi (1588-1988) (Vatican City 
1988), pp. 61-87. To achieve this flexibility, some formalities were repressed that impeded 
the advancement of the causes without, however, contributing in any substantial way to their 
deeper study: for example, the development of the process in two phases termed informative 
and apostolic. The logical consequence of this policy was to suppress some prescriptions of 
the preceding law, like the one which prohibited the discussion of virtues until fifty years 
after the death of the Servant of God (cf. c. 2101 CIC/1917). 
15. Cf. Normae servandae . . .  , cit., no. 7. 
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b) In cases of martyrdom: "If there is evidence of the martyrdom and 
its cause, in the case and for the purposes in question." 

c) For a miracle: "If there is evidence of the miracle in the case and 
for the purposes in question." 

2. Actor 

The actor is the one who promotes the cause of canonization. This 
function can be exercised by anyone who belongs to the people of God, as 
well as a group of faithful admitted by the ecclesiastical authority. 16 For 
practical purposes, the actor must offer a sufficient guarantee of continu
ity, because his or her task consists not only of asking that the cause be 
initiated, but also of promoting and sustaining it throughout all its 
phases. 17 

3. Postulator 

The actors must appoint a postulator, upon whom they will confer 
the respective mandate, approved by the competent bishop.18 

4. Competent Bishop 

Number 5a of the Normae provides: "For the instruction of causes of 
canonization, the bishop in the territory where the Servant of God died is 
competent, unless there are other special reasons indicating otherwise, 
which must be approved by the Congregation for the Causes of the 
Saints."19 When there is investigation on an alleged miracle, the bishop of 
the place where the event occurred will be competent. 20 

16. Normae servandae . . .  , cit., no. la. Cf. also DPM 1. 
17. Regarding the active legitimization of an unrecognized association, cf. the authentic 

interpretation of June 20, 1987: AAS 80 (1988), p. 1818; and decision of the Signatura, January 
23, 1988, text published in Jus Ecclesiae 1 (1989), pp. 197-203. 

18. Cf. Normae servandae . . .  , cit., nos. lb, 2a. Moreover, when the cause comes before the 
Congr., the postulator should maintain a stable residence in Rome (ibid., no. 2b). Regarding 
the qualities that the postulators should possess, cf. ibid. , no. 3a. Currently it is not necessary 
for them to be priests, as the preceding legislation had established ( cf. c. 2004 §3 CJC/1917). 
Normally, with the consent of the actores, the postulators resident in Rome appoint a vice
postulator to follow the steps that must be carried out in the diocese (cf. Normae 
servandae . . . , cit., no. 4). 

19. Cf. also DPM, no. l; c. 381 §2 and SMC, a. II § 1 .  
20. Cf. Normae servandae . . .  , cit., no. 5b. Proofs regarding an alleged miracle should be 

collected separately from those that refer to the virtues or to the martyrdom of the Servant of 
God (DPM, no. 2,5°). 
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B. Diocesan phase 

The following exposition particularly takes into account the develop
ment of the process concerning the virtues of a Servant of God, in which 
evidence must be presented on the heroism in each of the virtues, as well 
as of the consistency of that exercise, which cannot be limited to sporadic 
acts or reduced to the last period of the life of the Servant of God, al
though special attention should naturally be paid to his or her later years. 

In a process on martyrdom, the life and virtues of the Servant of God 
must be investigated,21 albeit taking into account that it is necessary and 
sufficient to prove the martyrdom and its cause, that is: a) material mar
tyrdom, the actual death, caused through violence;22 and b) formal mar
tyrdom: that death must have been caused by hatred of the faith, and the 
martyr must have accepted it because of love of the faith. 23 

1. Admission of the cause by a bishop 

Once at least five and no more than thirty years have passed since 
the death of the candidate, the postulator can present the petition for the 
cause to begin. 24 Along with the petition, the following must also be sub
mitted: 

21. It is the doctrine of the Church that martyrdom wipes out current sins, both their fault 
and their punishment. This is why, in the causes regarding martyrdom one has to prove only 
this, without having to take into account whether or not the Servant of God was a sinner 
beforehand (cf. BENEDICT XIV, De Servorum, cit. ,  Liber I, ch. 28, no. 8; Liber I, ch. 29, nos. 1-
2; Liber III, ch. 15, nos. 7-19). 
22. The public executions of the past have given way in the twentieth century to 

clandestine executions, which is why in many cases the lack of witnesses impedes the proof 
of the material martyrdom. 
23. Regarding martyrdom, cf. S. Th. , II-II, q. 124; C.F. DE MATTA, "Novissimus de 

Sanctorum . . .  ," cit., pars II, ch. 1 1  and pars IV, ch. 21-22 (pp. 83-87 and 402-411); BENEDICT 
XIV, De Servorum . . .  , cit. , Liber III, ch. 1 1-20 (pp . 92-207); R. HEDDE, "Martyre," in 
Dictionnaire de Theologie Catholique, X-1 (Paris 1928), cols. 220-254. Among the more 
recent authors, cf. A. FILIPAZZI, La prova del martirio nella prassi recente della 
Congregazione delle Cause dei Santi, Doctoral thesis in the Roman Athenaeum of the Holy 
Cross (Rome 1992); B. GHERARDINI, "Il martirio nella moderna prospettiva teologica," in 
Divinitas 26 (1982), pp . 19-35; idem, "Il martirio nell'attuale 'temperies' teologico-giuridica," 
in Studi in onore del Card. Pietro Palazzini (Pisa 1987), pp . 159-1 75; I. GORDON, "De 
conceptu theologico-canonico martyrii," in Ius Populi Dei. Miscellanea in honorem 
Raymundi Bidagor, I (Rome 1972), pp . 485-52 1; J.L. GUTIERREZ, La certezza ... , cit.; A. KUBIS, 
La theologie du m artyre au vingtieme siecle (Rome 1968); E.  PIACENTINI, "Concetto 
teologico-giuridico di martirio nelle Cause di Beatificazione e Canonizzazione," in Monitor 
Ecclesiasticus 103 (1978), pp. 184-274; idem, n martirio nelle Cause dei Santi, (Vatican City 
1979); W. RORDORF-A. SOLIGNAC, entry "Martyre," in Dictionnaire de Spiritualite, LVI-LVII 
(Paris 1978), cols. 718-737. 
24. Cf. Normae servandae . . .  , cit., nos. 8-9. If more than thirty years have gone by without 

any progress the bishop must confirm that this delay is not due to fraud or deceit (cf. ibid., 
no. 9b). 
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a) a biography of the candidate or, at least, a thorough chronological 
account of the life, virtues, reputation for saintliness and miracles, as well 
as a report of any difficulties foreseen for the cause;25 

b) any writings by the candidate that have been published;26 

c) if the cause is recent, the list of witnesses who may be questioned 
regarding the virtues of the candidate or regarding the martyrdom shall be 
submitted. 27 

Once that petition is received, the bishop asks the bishops' confer
ence or, at least the bishops of the region, for their opinion on the appro
priateness of initiating the cause. 28 

Moreover, the same bishop "will make public the petition of the pos
tulator in his diocese and, if he finds it advisable, in others as well, with 
the consent of the respective bishops, inviting all the faithful to provide 
him with useful information related to the cause of which they have 
knowledge. "29 

Therefore, there are two possibilities: 

a) The information received may reveal an obstacle of some impor
tance against the cause. If this occurs, the bishop shall report it to the pos
tulator, so that he may attempt to remove it. 30 If the bishop believes that 
the cause cannot be admitted, he will advise the postulator, stating the 
reasons for his decision. 31 This decision takes the form of a singular de
cree (cf. c. 48), which must be in writing and with at least a summary 
statement of the reasons ( cf. c. 51 and, regarding the effects of administra
tive silence, c. 57). The postulator may lodge recourse against this decree 
(cf. cc. 1732 et seq.). 

b) The second possibility is that the bishop may decide to introduce 
the cause. In that case, he will issue the respective decree. From that mo
ment on, the candidate can be referred to by the title "Servant of God." 
Then, the bishop shall request an opinion from two theological censors re
garding the published writings of the Servant of God. 

25. Cf. DPM, no. 2,1°; Normae servandae . . .  , cit., no. 10, 1°. 
26. Cf. DPM, no. 2,2°; Normae servandae . . . , cit., no. 10,2°. Regarding the writings in 

general, cf. F. LEONE, La prova documentale degli scritti nei processi di beatificazione e 
canonizzazione (studio storico-canonico) (Sessa A. 1989). 
27. Cf. DPM, no. 2,4°; Normae servandae . . .  , cit., no. 10,3°. 
28. Cf. Normae servandae . . .  , cit., no. lla. Regarding the concept of region, cf. c. 433. For 

the Eastern rite Eparchies, the opinion of the .Eparchal bishops and of the other Hierarchs of 
the territory of the respective Patriarchal or Metropolitan sui iuris Church should be 
sought. One should consult the Holy See regarding the procedure in the case of a Church 
outside the patriarchal territory or the territory of another sui iuris Church. 
29. Normae servandae . . .  , cit., no. l lb. 
30. Cf. ibid., no. 12a. 
31. Cf. ibid., no. 12b. 
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If the theological censors state in their opinion that they have found 
nothing against the faith and customs,32 the bishop shall order that the re
maining writings of the candidate be collected , that is , any that have not 
yet been published , as well as any historical documents , manuscripts as 
well as printed material, having any relationship to the cause. 33 Especially 
when they are causes requiring thorough historical research, whether or 
not they are old in the technical sense ,  the bishop shall assign that re
search to experts in history and archiving, who , once their work is done, 
shall submit to the bishop all the material found , attaching a clear and 
complete report in which they detail how they have performed their office 
and that they ensure that they have performed it faithfully. They shall also 
submit an index of the writings and documents collected , with their opin
ion regarding their authenticity and value, as well as regarding the person
ality of the Servant of God, as can be gathered from those writings and 
documents. 34 

However, although the Normae provide for the collecting of the un
published writings of the Servant of God as well as the documents , before 
the constitution of the tribunal , often this work , performed by experts 
(who constitute what, in some documents, is called the "historical com
mission"), is performed at the same time the tribunal proceeds to the 
questioning of witnesses ne pereant probationes (so that the evidence 
does not perish), especially for those witnesses whom, due to their age or 
health, etc. , it would not be wise to defer questioning.35 

The need to not allow the evidence to perish is presented almost ha
bitually (if the Servant of God died at an advanced age, it would be unwise 
to act as if his or her contemporaries were going to survive him or her for 
a long time in physical and mental conditions to be able to testify with full 
clarity). Therefore, the search entrusted to the experts is usually per
formed at that same time that the tribunal is hearing the witnesses , which 
often implies that the first formal act of the bishop when he has accepted 
a cause is to appoint the judge, the promoter of justice, and the notary, 
who will constitute the tribunal.36 

The bishop must also send the CCS a brief report on the life of the 
Servant of God and on the importance of the cause, to verify that the Holy 
See has no objection against this cause. 37 It is not asking the Congregation 
for permission to open the diocesan process , since this is done by the 

32. Cf. ibid., no. 13; DPM, no. 2,2°. 
33. Cf. Normae servandae . . .  , cit., no. 14a; DPM, no. 2,3°. 
34. Cf. Normae servandae . . .  , cit., no. 14b-c. 
35. Cf. DPM, no. 2,4°; Normae servandae . . .  , cit., no. 16a. 
36. Moreover, even if the periti have completed their work before the establishment of the 

tribunal, they should be called on to make declarations before it in their capacity as 
witnesses to the office (cf. Normae servandae . . .  , cit., no. 21b). 
37. Cf. ibid., no. 15c. 

610 



GUTIERREZ Bk. VII. Pt. I. Trials In General c. 1403 

diocesan bishop by virtue of the ordinary and proper power he enjoys,38 
but only inquiring if there is any circumstance that may in the future 
hinder the proper development of the cause. Therefore, before respond
ing, the CCS consults with the CDF and other dicasteries of the Curia (CB, 
if the Servant of God was a bishop; CICLSAL if he or she was a religious; 
etc.),39 which shall research any information they possess in their respec
tive archives in connection with the Servant of God. 

2. Appointment of the diocesan tribunal 

The appointments of those who make up the tribunal are made by 
the diocesan bishop by decree. Although that a cause of canonization does 
not exactly fall under the category of trials, for reasons of clarity, this 
commentary will refer to processes and the tribunal. It will also call the 
person the documents refer to as the "bishop's delegate" the judge. 

The promoter of justice. The former norms provided for the pres
ence of the promoter of the faith in all acts of a cause of canonization, also 
in diocesan processes (cf. c. 201 1 § 2 CJC/1917). The functions that were 
attributed to him are now performed in part by the promoter of justice ( cf. 
cc. 1430 et seq.), who must be a priest, with a good theological and canon
ical background, and also historical training when they are old causes.40 

The first function of the promoter of justice is preparing the interrogato
ries or questions to be asked of the witnesses regarding the life, virtues, or 
martyrdom and the reputation for saintliness or martyrdom of the Servant 
of God. In old causes, those questions will be limited to the current persis
tence of the reputation for saintliness or martyrdom and, if applicable, the 
worship offered the Servant of God. 41 

The bishop shall also appoint a judge or delegate of the bishop. 
There is nothing to prevent the bishop from personally performing this 
function,42 but this task is usually entrusted to his delegate, who, like the 
promoter of justice, must be a priest and have a strong theological and ca
nonical background, and a strong historical background if it is an old 
cause.43 

38. Cf. DPM, no. 1 .  
39. Regarding some practical cases, cf. R. SARNO, Diocesan Inquiries . . .  , cit., pp. 48-52; 

W. Schulz, Das neue . . .  , cit., pp. 66-70. If some obstacle is presented, the postulator has the 
right to employ the appropriate means to try to remove it. 
40. Cf. Normae servandae . . .  , cit., no. 6b. 
41. Cf. ibid., no. 15. A model of those modes of questioning that should be adapted to each 

case can be consulted in R. RODRIGO, Manual . . .  , cit., pp. 154-172. 
42. Cf. Normae servandae . . .  , cit., no. 16a. 
43. Cf. ibid., no. 6a. 
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Moreover, the bishop must appoint a notary44 for the cause and, usu
ally, an official (cursor) to serve the summons on the witnesses, etc. The 
notification of the acts of the process can also take place by mail or any 
other absolutely secure method, pursuant to the norms of particular law, 
and it must be recorded in the acts of the tribunal ( cf. c. 1509). 

The judge, promoter of justice, notary and cursor must swear to per
form their function faithfully, and they are obligated to maintain secrecy. 45 

3. First session of the diocesan tribunal 

The postulator or the vice-postulator, as well as other persons inter
ested in the cause, usually attend the first session, which is held with 
some solemnity. At this session, the following acts usually take place: 

a) the postulator or vice-postulator presents his or her mandate and 
reads the petition, which will later be given to the bishop for him to ini
tiate the cause; 

b) the chancellor of the diocesan curia reads the letter from the CCS 
by which it reports that, on the part of the Holy See, there are no obstacles 
to initiating the cause;46 and he also reads the decree by which the bishop 
appoints those who make up the tribunal; 

c) the diocesan bishop, judge, promoter of justice, notary and cursor 
swear to perform their function faithfully and to maintain secrecy;47 

d) the postulator presents a list of witnesses he wishes to have ques
tioned by the tribunal48 and takes the oath that he will faithfully perform 
his office.49 ' 

44. Cf. ibid. 
45. Cf. ibid., no. 6c. 
46. Nothing prevents the case from starting before the reply from the Congr. has been 

received, if the bishop use his own authority to open the process. In this case, it is enough 
that the reply be entered into the record when it arrives. If the Congr. should point out any 
doubtful aspect that must be clarified by the questioning of witnesses or the search for 
documents, the letter need not be read in public, and, in this case, the chancellor can limit 
himself to revealing only that the reply of the Congr. has arrived. 
47. Cf. Normae servandae . . .  , cit., no. 6c. 
48. This list does not necessarily coincide with the presentation by the postulator together 

with the writ of petition: logically the work that has taken place from the time the opening of 
the cause was first requested has found witnesses who were perhaps not considered at first 
and, in general, has evaluated more exactly the degree of familiarity that every possible 
witness had regarding the Servant of God. 
49. The CJC/1917 had prescribed for the postulators and vice-postulators the oath termed 

"de calumnia," that is, an oath to always tell the truth throughout the process and never to 
act fraudulently (cf. c. 2037 §4) . The current norms do not explicitly demand that the 
postulator take the oath, even though the obligatory nature of the same is considered as 
included within the general reference of c. 1403 §2 to the norms that ex natura sua should 
apply to the processes of canonization ( cf. c. 1532). 
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e) the bishop and the judge set the date for the following session and 
order that the promoter of justice and the witness( es) who must be ques
tioned be summoned to appear thereat. 50 

4. Successive sessions of the diocesan tribunal 

The diocesan tribunal must not pronounce any judgment. Its mission 
consists of collecting all the witness statements and other means of proof 
which will later, in successive phases that take place in the CCS, allow the 
issuance of an opinion on whether the Servant of God heroically practiced 
the virtues, truly suffered martyrdom, or if a miracle took place because of 
his or her intercession. 

The objective of the process is not to conduct a generic investiga
tion, but rather to answer the question of whether there is evidence of vir
tues, martyrdom or a miracle. Any other search regarding the historical 
environment in which the Servant of God lived, the thinking characteristic 
of the times, etc., will be useful only to the extent that it sheds light on the 
answer to that question. 

For their part, the judge and the promoter of justice shall not limit 
themselves to hearing the witnesses and receiving any documents submit
ted to them, etc. ,  but must see that the evidence is complete, such that, as 
a result, they themselves may reach that moral certainty regarding the he
roic degree of the virtues, etc., on which they must rule in successive in
stances. 

The witnesses should be asked about the content of the interrogato
ries prepared by the promoter of justice. However, the judge, on his own 
initiative or at the instance of the promoter of the faith, shall ask the wit
ness any questions ex officio that he finds appropriate to clarify any as
pect of the cause. 51 If, for instance, a witness mentions some fact on the 
life of the Servant of God not mentioned in the interrogatories of the pro
moter of justice, the judge will ask him or her to go into detail and will 
also ask about the same thing with any other witnesses who can provide 
information. Moreover, if a witness states that someone else can add infor
mation regarding a specific incident, the tribunal shall consider whether it 
should call that person as a witness ex officio, even if his or her name is 
not on the list of witnesses submitted by the postulator. 

If the tribunal believes that the evidentiary mechanism is insuffi
cient, it will invite the postulator to present more witnesses or documents 

50. For a more detailed description of this first session and a model of the act that should 
be compiled, cf. A. CASIERI, Postulatorum vademeum, cit., pp. 23-27; R. RODRIGO, Manual.. . , 
cit., pp. 70-73 and 172-175. 

51. Cf. Normae servandae . . .  , cit., no. 16c. The judge should always make the questions: cf. 
c. 1561 of the CIC. 
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or to carry out the appropriate investigation. The judge and the promoter 
of justice shall bear in mind that their best contribution to the good of a 
cause consists precisely of dealing with sufficient depth with all issues 
presented, such that the acts leave nothing to be desired. 52 If the process 
is sent to Rome with gaps, the CCS will demand that they be corrected, 
but this will considerably increase the work of preparing the cause, often 
with scarce possibilities of requesting statements from eyewitnesses, who 
may have died during the time that has lapsed. Moreover, the passing of 
time makes it difficult to locate documents that might have been easily 
found during the diocesan process. Experience has also highlighted the 
importance of gathering statements from witnesses and documents that 
prove the reputation for saintliness enjoyed by the Servant of God, as well 
as its scope. 53 

With regard to the promoter of justice, the Normae provide for his 
presence at the questioning of the witnesses and, if he has not been 
present, he must examine the respective acts to be able to make remarks 
and propose whatever he deems necessary or appropriate.54 

The tribunal can act only within the limits of the diocese for which it 
was constituted. If witnesses are to be questioned who live in another dio
cese, it is possible to: a) invite them to appear before the tribunal; b) re
quest advance permission from the bishop of that area in order that the 
tribunal may travel to the diocese in which the witnesses reside, in order 
to question them ; c) ask the competent bishop to have the tribunal of the 
diocese in which they reside question those witnesses (rogatory process); 
this tribunal, once it has performed this task, shall send the acts to the tri
bunal that has requested the questioning. 55 

Witnesses are persons who, once summoned by the judge, are ques
tioned by him. 56 

52. Cf. Normae servandae . . .  , cit., no . 27. Number 27c of the Normae moreover anticipated 
that "the postulator should be given the possibility of examining the acts of the process so 
that ,  if he judge it appropriate , he can complete the proofs with new documents or 
witnesses." This examination of the records by the postulator ( or the vice-postulator) would 
ordinarily take place when the process is concluding. 
53. Cf. R. ZERA, La Jama di santitii Cfondamento morale e rilevanza giuridica) (Crotone 

1984). 
54. Cf. Normae servandae . . .  , cit. , no. 16b; c. 1433. 
55. Regarding the questioning of witnesses ( and, in general, regarding the procedure of the 

judge in collecting proof) it would be within one's own territory, cf. cc . 1418 and 1469 §2. 
Ordinarily, the first two suitable possibilities in the text are preferable. A rogatorial process 
seems advisable only when many witnesses reside in one place and great difficulties are 
involved both regarding their transfer to the seat of the tribunal as well as from there back to 
the diocese in which the witnesses have their domicile. 
56. Cf. DPM, no. 2,4° and Normae servandae . . .  , cit. , nos. 16-25. Those who do not present 

themselves before the tribunal cannot be considered witnesses: for example, those who send 
the judge a written dec laration , even one authenticated  by a notary ( cf. Normae 
servandae . . . , cit. , no. 25b) . Regarding the qualities of the witnesses cf. also cc. 1548-1550 
and 1555. 
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Witnesses can be: a) de visu or eyewitnesses, if they testify regarding 
what they know by their own direct knowledge; de auditu, if they give tes
timony on what they have heard from others (witnesses de auditu a vi
dentibus are particularly important); 57 b) inducti witnesses, that is, 
presented by the postulator on the list he submits at the first session; and 
ex officio witnesses, who are called by the tribunal. 58 

Moreover, according to the Normae: 

- in causes of canonization, persons should be called as witnesses 
who have blood and similar relationships with the Servant of God and any 
persons who have lived with or had an intimate relationship with him or 
her-59 ' 

- if the Servant of God was a member of an institute of consecrated 
life,60 a notable portion of the witnesses presented must be from outside 
the institute, unless it is practically impossible, due to the type of life led 
by the Servant of God;61 

- the following persons cannot be called as witnesses: the postula
tor of the cause, while he is performing his office, or anyone who was nor
mally a confessor of the Servant of God, or any of his spiritual leaders, 
with regard to what the Servant would have expressed in his or her con
science, albeit outside of the sacrament of the confession.62 

Regarding the statements of the witnesses, the questioning of some 
witnesses can be advanced ne pereant probationes. The witnesses will be
questioned, in the first place, from the interrogatories prepared by the pro
moter of justice, but the judge and the promoter of justice must also pose 
any questions they find necessary or useful, so that there be no uncer
tainty in the witness's statements and any difficulties posed by them be re
solved. 63 "In their statements, which must be confirmed with an oath, the 

57. In the Normae servandae . . . , cit., no. 17, it is established that "(t]hey should be 
eyewitnesses; in addition to these, if need be, can be added others de auditu a videntibus: 
but all have to be capable of credible testimony." 

58. Cf. ibid., no. 21.  
59. Cf. ibid., no. 18. 
60. One can affirm that the norm is equally valid for the members of a society of apostolic 

life. 
61. Cf. Normae servandae . . . , cit., no. 19. 
62. Cf. ibid., no. 20. 
63. Cf. ibid., no. 16c. It is appropriate here to insist on the import of the questions asked of 

the witness by the judge of his own accord or at the request of the promoter of justice. These 
questions should refer above all to the facts best known by the witnesses. There would be no 
use asking questions regarding the childhood of the Servant of God of a witness who knew 
and dealt with him or her only during the final years of life (unless there is no one to testify 
de auditu a videntibus regarding the important facts which lack witnesses de visu). 
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witnesses will indicate the source of the knowledge they are affirming; if 
they do not, the testimony will be null. "64 

The usual system for questioning witnesses consists of asking them 
questions to which they respond orally. These answers are summarized by 
the judge, who dictates them to the notary, and they are read to the wit
ness when the statement is concluded, in order that he or she may state 
whether there is anything to add, delete, or change. 65 

The use of a tape recorder is also allowed, if the answers are later 
written down and signed, if possible, by those who have given testimony 
(cf. c. 1567 § 2). In that case , when the questioning is concluded, "the 
record of the evidence . . .  as played back from the tape recording, must be 
communicated to the witness, who is to be given the opportunity of add
ing to, omitting from, correcting or varying it. Lastly, the witness, the 
judge, and the notary must sign the record" (c. 1569).66 

A witness may present his or her statement in writing, if he or she 
swears to be the author of that writing and that what is set forth therein is 
the truth. 67 This possibility of making a written statement does not stop 
the person who makes it from being a witness, provided that he or she ap
pears in person before the tribunal to confirm the statement under oath 
and to answer any questions the judge deems appropriate to ask. 68 

64. Ibid., no. 23. It is no longer prescribed in the current legislation, as it was in c. 2037 §3 
CJC/1917, that the witnesses take two oaths: one before the declaration, to tell the truth, and 
one after the questioning, to have said the truth. Nevertheless, the current practice in the 
tribunals is to take the oath of the witness both before and after the questioning. Ordinarily, 
the witnesses state at the beginning of the questioning whether their declaration is based on 
direct knowledge or in what they have heard from others (specifying the source). 
65. Cf. cc. 1558-1570. One can never insist too much on the importance of skillfully 

questioning the witnesses so as to aid them in expressing in a complete manner all that they 
know of the matter at hand without indulging in useless digressions and without limiting 
themselves to simple yes or no answers to the questions (which themselves need to meet the 
specifications outlined in c .  1564). 
66. When using a tape recorder, one must make a word for word transcription of all that 

the witness has declared, a process which can very easily make the acts of the inquest 
unreasonably long and tedious. That is why the judge has the right (and it seems advisable 
for him to do it in a limited fashion and not for the entire cause) to decide whether or not it is 
appropriate to record all or part of the declaration of a witness. 
67. Cf. Normae servandae . . .  , cit., no. 24. 
68. If that written declaration is long, an appropriate amount of time should be allotted 

between its submission and the appearance of the witness before the tribunal so that the 
judge and the promoter of justice can read it and formulate the necessary questions or 
requests for clarification. It is no easy matter to give unequivocal advice on whether or not 
the declarations of witnesses given in writing, in general, should be admitted when the 
witness has to relate in detail some specific event from the life of the Servant of God. This, 
however, cannot become the regular system of replying to the questions of the promoter of 
justice (who, among other things, should not be known to the witnesses outside of the 
process). Therefore, one should avoid accumulating declarations of a brief and general 
nature, written as well as oral. 
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In addition to the witnesses presented by the postulator (testes in
ducti), the tribunal should ex officio summon some other witnesses (tes
tes ex officio) .  69 The norms foresee the ob ligation to summon any 
witnesses who may contribute to making the instruction phase com
plete. 70 This method ensures that, in addition to the witnesses selected by 
the actors, others designated by the judge will testify. Normally, the desig
nation of any witnesses who must be summoned ex officio will take place 
when the process is close to its conclusion. At that time, the tribunal will 
be in better circumstances to decide which issues need to be cleared up or 
investigated in more detail. 

Any witnesses who have conducted a search for documents and have 
drafted a report in that regard should be called as witnesses ex officio. 
They must state under oath that they have done all the research and have 
set forth all the documentation related to the cause, and that they have not 
altered or defaced any document or text. 71 

5. Conclusion of the instructive phase 

Before the conclusion, the judges, promoter of justice and the postu
lator must verify that the acts are complete and that everything was done 
that should be done to gather evidence. 72 

Normally, at one of the last sessions, the tribunal will proceed to in
spect the grave of the Servant of God, the places where he or she lived and 
died , or other related places, to verify that no public worship is offered 
and to issue the appropriate statement regarding compliance with the de
crees of Urban VIII super non cultu. 73 

In addition to the original, which shall be kept in the archives of the 
diocese, two copies shall be made of the acts of the process to be sent to 

69. Cf. Normae servandae . . .  , cit., no. 21a. These witnesses should belong to one of two 
categories: those who were neither presented by the postulator nor summoned ex officio by 
the tribunal. They will have the opportunity, in any case, to explain why they think they 
should be given a hearing. The tribunal, in turn, will have the right to decide whether these 
witnesses should be cited. 

70. Ibid. 
71. Ibid., no. 21b. 
72. Cf. ibid., no. 27. 
73. Cf. DPM, no. 2,6°; Normae servandae . . .  , cit., no. 28. The full title of the cited collection 

of decrees is Urbani VIII Pontificis Optimi Maximi Decreta servanda in Canonizatione et 
Beatificatione Sanctorum. Accedunt Instructiones , et Declarationes quas Em. mi ac 
Rev. mi S.R.E. Cardinales Praesulesque Romanae Curiae ad id muneris congregati ex 
eiusdem Summi Pontijicis mandato condiderunt, Rome, ex Typographia Rev. Camerae 
Apostolicae 1642. Regarding the absence of cult, cf. F. VERAJA, La beatificazione. Storia, 
problemi, prospettive (Rome 1983), pp. 69-79. In the preceding legislation foresaw a specific 
process super non cultu: cf. cc. 2057-2060 CIC/1917; PAUL VI, m.p. Sanctitas clarior, March 
19, 1969, no. 5,2°, in AAS 61 (1969), p. 152. 
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Rome. Once the copies are made and it is verified that they agree with the 
original, the notary signs and seals each page. 74 The archetype or original 
of the acts, properly sealed and stamped, shall be kept in the archives of 
the diocesan curia.75 The true copy of the acts (transumptum) with all the 
attached documents must be sent to the CCS in duplicate, together with a 
copy of the writings of the Servant of God that were examined by the cen
sor theologians and the opinion given by them. 76 With the acts, the dioce
san bishop or the judge shall send the Cardinal Prefect of the CCS a 
statement of his opinion on the credibility due by the witnesses who were 
questioned, as well as on the lawfulness of the acts. 77 

The closing session is usually presided over by the diocesan bishop. 
The judge, promoter of justice, notary, postulator or vice-postulator, and 
the person who shall be responsible for delivery of the acts to the CCS 
usually participate. As with the opening session, other persons may also 
attend.78 

74. Cf. Normae servandae . . .  , cit., nos. 29-30. When the copy of the original acts was still 
written by hand, two persons (generally the notary and the copyist) had to read the entire 
text aloud, including the documents, and check its accuracy. The current practice is for the 
photocopies of the original to be authenticated by the notary. 

75. Cf. ibid., no. 30b. No longer in effect is the provision of c. 2056 §1 CJC/1917, in 
accordance with which the archetype could not be opened without the permission of the 
Holy See. 
76. Cf. DPM, no. 2,6°; Normae servandae . . .  , cit., no. 3la-b. Both DPM as well as the 

Normae establish that the "books" must be sent to the Congr.; this actually means, however, 
that they should send a copy of all of the writings of the Servant of God-published and non
published-that are to be taken into account when working on the Positio. 

77. Cf. Normae servandae . . .  , cit., no. 31c. In some cases, that declaration is limited to 
noting that everything has been carried out in accordance with the norms and that the 
witnesses should be considered as capable of credible testimony; on other occasions, the 
declaration gives a detailed notice on the credibility merited by some witnesses or 
documents, favorable or contrary to the cause. This report takes on great importance, 
facilitating as it does an objective evaluation of the content of those documents or 
declarations. In the preceding law (cf. c. 2063 §2 CJC/1917), the three judges then sitting on 
the tribunal (unless the local ordinary was personally exercising this function: cf. c. 2040 § 1  
CJC/1917) and the promoter of the faith had to send this report. Even though the current 
norm only imposes the obligation on the diocesan bishop or judge, prudence suggests the 
practice followed in almost all the dioceses: that of sending along with the documents of the 
process declarations compiled separately by the bishop, the judge, and the promoter of 
justice. In effect, the bishop should be informed about the development of the process, but 
ordinarily he will not himself have the information necessary in order to formulate a nuanced 
opinion on the credibility that a specific witness merits, etc. On the other hand, it is 
reasonable to expect that the judge and the promoter of justice will have a direct and 
detailed knowledge of the issues by virtue of having personally interviewed the witnesses. 

78. On the actual development of this session, cf. A. CASIERI, Postulatorum vademecum, 
cit., pp. 80-85; R. RODRIGO, Manual.. . , cit., pp. 103-106 and 233-239. 
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6. Observations regarding the process involved with a presumed 
miracle 

Once the declaration of the heroic virtues is obtained, for beatifica
tion, it is also necessary to obtain verification of a miracle worked through 
the intercession of the Servant of God ( when the cause concerns the mar
tyrdom and it is proven, no miracle is necessary to proceed to beatifica
tion). Moreover, for the canonization of a beatified, a miracle due to his or 
her intercession is necessary, even if her or she is a martyr. 

A miracle is an event that cannot be explained according to the laws 
of nature, and has been brought about by God in response to the interces
sion of a Servant of His. Therefore, in processes on an alleged miracle, ev
idence must be gathered on the event itself and on the attribution of that 
event to the intercession of a certain Servant of God. The process on mira
cles takes place separately from that of virtues or martyrdom, and is car
ried out according to general provisions and those established in nos. 32-
35 of the Normae. 79 

Before formally requesting the opening of a process concerning a 
miracle, the postulator must be certain that his petition is well founded. 
He will first ask for an opinion from experts in the field in question. The 
miracles examined in causes of canonization usually consist of prodigious 
healings. 

The bishop of the territory in which the alleged miracle took place is 
competent to handle the process. 80 Once he has received from the postula
tor the petition or pleading for the process to open, with a brief but thor
ough report on the possible miracle and the documentation related 
thereto attached, the bishop shall ask for an opinion from one or two ex
perts81 ; 

If the bishop considers that the process should be opened, he ap
points the components of the tribunal,82 and the promoter of justice (with 
the help of an expert) prepares the interrogatories. If it concerns a heal
ing, the tribunal will consult a physician who, with respect to all the tech
nical aspects, will be the one to formulate the questions for the witnesses 
and ask for the appropriate clarification. 83 

79. Cf. also DPM, no. 2,5°. 
80. Cf. Normae servandae . . .  , cit., no. 5b. 
81. Cf. ibid., no. 33a. In addition, in this case the postulator has the right to recourse if the 

bishop decides not to open the process. 
82. Cf. ibid., no. 33b. In this case it is not necessary to consult the CCS if there is any 

obstacle in this regard, given that the Congr. would already have expressed its opinion about 
the opening of the cause when the diocesan process on the virtues of the Servant of God 
began. 
83. Cf. ibid., no. 34a. The judge will ask the rest of the questions, which will be directed 

toward determining which persons and in what manner they have invoked the Servant of 
God, seeking his intercession. 
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If the person healed is still alive, some physicians must visit him or 
her to verify his or her current state of health and whether or not the heal
ing lasted. 84 

Among the witnesses, the physicians who attended the person in his 
or her illness must be called. If they refuse to appear before the tribunal, 
the judge will seek to have them at least submit a sworn report on the 
course of the illness; if he cannot even obtain this, the judge will seek to 
have them at least state their opinion to a person serving as a liaison who 
can be questioned. 85 

Among the documents, it will usually be essential to include the clin
ical history of the patient. It will be necessary to present complete evi
dence regarding the illness, as well as the invocation of the Servant of God 
to whose intercession the miracle is attributed. 

C. Congregation for the Causes of Saints 

The following sources mainly refer to the structure and operation of 
the Congregation: a) the Apostolic Constitution Divinus perfectionis 
Magister; b) the Decretum generale de Servorum Dei Causis, quarum iu
dicium apud Sacram Congregationem pendet, of February 7, 198386; 
c) the Apostolic Constitution Pastor Bonus (cf. especially arts. 71-74); 
d) the RGCR. At the time of this writing, the CCS had not yet developed its 
own regulations, according to the provisions of the RGCR, a. 1 § 2. There
fore, in the following explanation, normative sources will not always be 
cited, because references could only be made to the former regulations, 
which are still used provisionally when compatible with the legal provi
sions currently in force.87 

84. Those medical doctors who visit the cured person are termed doctors ab inspectione, 
and must be at least two in number, even though in complicated cases it may be advisable for 
a larger group of medical doctors, with different specialties, to make the visit. 
85. Cf. Normae servandae . . .  , cit., no. 22. 
86. Cf. AAS 75 (1983), pp. 403-404. This concerns a general decree issued by the Congr. in 

virtue of the faculty that had been conceded to it in DPM, which sets forth the temporary 
provisions on the method of continuing the examination of the causes which were under 
preliminary study in the Congr. according to the preceding norms. 

87. The preceding regulation was approved ad experimentum for the period of three years 
beginning March 21, 1983 (not published in AAS). Thereby were established the norms for 
applying the REU and DPM, as well as the prescriptions of the CIC regarding the causes of 
canonization. 
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1. Causes regarding virtues or regarding martyrdom 

c. 1403 

a) Once the acts of the diocesan process are received, the first step 
taken by the Congregation is to verify their validity. 88 The process is next 
assigned to a Reporter, 89 whose duty it is to examine the acts of the cause 
and send them to the collaborator presented by the postulation, 90 for him 
to draft the Positio91 and have it printed. 92 The printed Positio shall be 
submitted to the Congregation by the postulator, and shall wait its turn to 
be examined. 

Any Positiones on old causes, or recent causes for reasons of a his
torical nature the General Reporter recommends it, shall first be submit
ted for consideration to five Consultors who specialize in history, who, 
presided over by the General Reporter, shall render their opinion on 
whether the work has been prepared with scientific accuracy and is suffi
cient for the purposes in question. If the answer of the majority of the 
Consultors is affirmative, the cause shall be transferred to the next in
stance; if not, the Congress shall decide how to proceed. 

88. The study regarding the validity of the process was made by the Subsecretary ( cf. 
DPM, no . 5). That study was submitted to the Congress, which met every week, on a fixed 
day, with the participation of the Cardinal Prefect, the Secretary, the Subsecretary, the 
Promoter General of the Faith, and the Relator General. The Congress declared, by means of 
a decree, the validity of the process. 
89. Cf. DPM, nos. 6-8. There are currently seven Relators, among whom the Relator 

General is primus inter pares. At the request of the postulator and with the participation of 
the Relator General, the Congress designates a Relator for every cause. 

90. The Relators exercise their task according to the principle of collaboration in the 
search for the truth, that, in the methodology and the current norms of the Congr., occupies 
the place previously assigned to the litigation between the postulators and the Promoter of 
the Faith (cf. A. Eszer, La Congregazione . . .  , cit., pp. 317-318). 

91. The name Positio is given to the printed volume that contains: a) the declarations of 
the witnesses and the other documents, both procedural and extra-procedural; b) the 
judgment regarding the writings of the Servant of God; c) an exposition on the history of the 
cause, supporting materials, the life, the virtues (or the martyrdom) of the Servant of God 
and his or her reputation for sanctity, which follow from and summarize the acts of the 
process. Frequently, the Positiones on virtues take up a few thousand pages. Those on 
martyrdom can be briefer, since one only has to prove the fact of the material and formal 
martyrdom (see above, II, B), though a good biography of the Servant of God should always 
be present; nevertheless, the volume can increase considerably when dealing simultaneously 
with various Servants of God martyred at different times. 
92. It is up to the Relator, as an official of the Congr., to direct his collaborator in that work 

and to indicate to him the aspects that should be clarified or the investigations that must be 
carried out, etc. At the same time, he is to submit any questions that arise to the decision of 
the Congress. The amount of time needed to prepare a Positio will depend, moreover, on the 
complexity of the cause (the cause of a Pope,  in principle, would demand the study of 
aspects of the exercise of the virtue which would not be necessary to consider when dealing, 
for example, with a Servant of God who worked out his sanctification by acting as porter at 
an educational center); but it will also depend on how much time and, in general, the amount 
of materials available to the collaborator, or the team of collaborators, to carry out their 
work. 
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Then, each Positio, regardless of whether it has been subject to the 
opinion of historians, is examined by the Promoter General of the Faith 
and by eight theologian Consultors .93 If at least two thirds of the voters 
have voted in the affirmative, the Positio is submitted to the Assembly of 
the Cardinals and bishops who are members of the Congregation, in which 
the Secretary of the Dicastery also has a vote. 

The Holy Father, informed of the result of these studies, orders that 
the decree be promulgated by which it is declared that the Servant of God 
practiced the virtues to a heroic degree ( and, from that time on, can be 
called Venerable)94 or died a martyr. Once the decree on martyrdom is 
given, it is possible to proceed to beatification. This does not occur with 
the decree on heroic virtues, because in this case, evidence of a miracle 
must be added along with its declaration by the Pope, through a decree 
similar to that on the virtues or martyrdom. 

2. Activity of the Congregation in processes having to do with 
miracles 

The process for gathering evidence on an alleged miracle must be 
conducted in the diocese where the event took place. Once the acts are re
ceived in Rome and their validity is examined by the Congregation, the ac
tors , under the supervision of an official of the dicastery and with the 
assistance of experts, prepare a Positio similar to the one for the virtues 
or martyrdom, although much briefer. This Positio must contain the mate
rial necessary to prove the miraculous event as well as the fact that it is 
owing to the intercession of the Servant of God to whom it is attributed . 
Therefore, the Positio usually includes a detailed clinical history and the 
medical pronouncements, as well as testimony from physicians or those 
who have called on the Servant of God, requesting his or her intercession. 

The Undersecretary summons and presides over the medical consul
tation, consisting in each case of five physicians of recognized prestige. 
After having formulated a precise diagnosis of the illness in question and 
the prognosis that they believe the case warrants , the question they 
should answer is whether there is any scientific explanation for the 

93. It is the task of the Promoter of the Faith to formulate all the objections or 
animadversiones which could be made against the cause, to which the postulators would 
have to reply by means of advocates. Currently (cf. DPM, no. 10), the Promoter General of 
the Faith gives his judgment in writing, the same as the other Consultors, and presides over 
the meeting in which they, after hearing the reasons expounded by the others, decide on 
their definitive opinion. The vote of each Consultor can be: affirmative, if he considers that 
the heroic virtues or the martyrdom has been proved; negative , if the contrary be the case; 
and suspensive , if he suspends his judgment without pronouncing either for or against. 
94. Until the twentieth century, the title of Venerable was often granted to those Servants 

of God for whom the process of canonization had begun. 
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healing as it occurred. If, after an individual as well as collective study, at 
least three of the physicians state that the case cannot be explained, the 
Promoter will then examine the Positio. 

The Promoter General of the Faith and six theologian Consultors 
will render an opinion on two specific aspects: 1) if the healing considered 
by the physicians to be inexplicable according to current scientific knowl
edge can be theologically described as a miracle; and 2) if that miraculous 
healing must be attributed to the intercession of the Servant of God in 
question, in that he was invoked and not other saints, beatified persons, or 
Servants of God at the same time. 95 

The Cardinals and bishops who are members of the Congregation 
then examine the Positio. The result of the studies is presented to the 
Roman Pontiff, and all that is left is for the Pope to order the promulgation 
of the decree by which it is declared that there is a miracle due to the in
tercession of the Servant of God. When a cause already has decrees on the 
heroic virtues and on the miracle, or the decree on the martyrdom, the 
Holy Father decides whether to proceed to beatification. 

For the canonization of a Beatified Person, evidence of a new mira
cle and the favorable decision of the Pope are required for him to convoke 
a meeting of Cardinals and bishops. 

95. The petition is directed to God, through the intercession of his Servant. Of course, 
there is nothing to prevent any display of piety and devotion correctly understood, that is, in 
the same way as recourse to the Blessed Virgin Mary. 
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TITULUS I 

De foro competenti 

TITLE I 
The Competent Forum 

------- INTRODUCTION ------

Joaquin Llobell 

I. INTRODUCTION 

Since the beginning of canonical science, the discipline of the titles 
on judicial competence ("De faro competenti") constitutes one of the 
main subjects of the law of the Church and the starting point for proce
dural norms. The Decree of Gratian in 1140 dedicates all the canons of 
issue VI of cause III to competence, in addition to referring to the subject 
in other places. In the Decretals of Gregory IX in 1234, the process occu
pies the entire text of the second of the five books that constitute that 
compilation. Saint Raimundo de Penafort organized in the first title ("De 
iudiciis") of that second book the provisions related to the limits between 
secular and ecclesiastical jurisdiction. In the second title ("De faro compe
tenti"), he compiled the criteria for the exercise of canonical jurisdiction 
by the diverse tribunals of the Church. Since the 13th Century, with a few 
exceptions, this organization was uniformly used, until it was received in 
the Code of 1917 (cc. 1552-1568) and in subsequent procedural norms for 
matrimonial causes1 or of some tribunals.2 Code doctrine, of a predomi
nantly exegetical style, follows that pattern, dedicating considerable 
space to the study of "the competent forum." The CIC and the CCEO 
( cc. 1058-1082) have adopted the same structure. The concepts that will 
be explained in these commentaries set forth, therefore, a broad legal and 
doctrinal tradition that, along its essential lines, goes back to Roman law 
and is similar to the provisions of state provisions and doctrine. As a re
sult, it is easy to understand the difficulty in selecting a bibliography to 
refer to and how impossible it is to attribute to a given writer the author
ship of the concepts used. A considerable portion of the phenomena con
templated in cc. 1404-1416 "reproduce the former law" and, as a result, 

1. Cf. PrM, arts. 1-12; CM, nos. 1-4. 
2. Cf. NSSA, arts. 17-22 and 96. 
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"are to be assessed in the light also of canonical tradition" (c. 6 § 2). The 
commentary on this title and on cc. 1404-1416 forms a unit with the com
mentary we shall give later for the title and the canons on the competent 
forum for causes for declaring nullity of marriage (cc. 1671-1673). 

II. CONCEPTS OF JURISDICTION AND COMPETENCE 

1. Jurisdiction 

Jurisdiction is the share in the judicial power of the Church ( c. 135 
§ § 1 and 3). It is possessed by all ecclesiastical judges with ordinary 
(proper or vicarious) or delegated power (cc. 131 ,  1419, 1427 § 2, 1442, 
1512,3°) ,  because the prohibition on delegating judicial power ( c. 135 § 3) 
refers only to those who possess it through vicariousness or through dele
gation. 3 The "lay judges" established in c .  142 1 § 2 therefore share in the 
power of jurisdiction, although the CIC is ambiguous in regard to the na
ture of this participation. By virtue of c. 274 § 1, the nature of the power 
would be delegated a iure, inasmuch as that canon prevents lay persons 
from sharing in the vicarious power of governance; that is, it seems to pro
hibit lay persons from holding an ecclesiastical office (c. 131).4 Neverthe
less, c .  228 § 1 allows that a lay person (man or woman) can hold a 
vicarious ecclesiastical office (like that of judge) for which it is necessary 
to possess a proper technical background and enjoy a good reputation 
( c. 1421 § 3); however, it is not necessary to have received the sacrament 
of orders. 5 This second approach makes it possible to maintain that lay 
judges (c. 142 1 § 2)  may cooperate vicariously in the exercise of the 
power of governance, although that power can only be exercised colle
gially: the necessary collegial exercise of jurisdiction does not alter the na
ture of the power (vicarious) of the members of the college. 

Canon 129 § 1 identifies the ecclesiastical power of governance-the 
public power that c. 135 has divided, according to subject matter, into leg
islative, executive (administrative), and judicial power-with the power of 
jurisdiction. Notwithstanding this identification and considering the his
torical and philological origin of the term, by jurisdiction we mean only 
judicial power. The "dictio iuris" means the authoritative declaration of 
law on the case in dispute (the just method for resolving that dispute), car
ried out by an independent public organ at the instance of a party, between 

3. Cf. Comm. 10 (1978), p. 243. 
4. Cf. J.M. PINTO GOMEZ, "La giurisdizione," in P.A. BONNET-C. GULLO (EDS.), fl processo 

matrimoniale canonico, 2nd ed. (Vatican City 1994), pp. 103-104 and 115-118. 
5. Cf. S. BERLINGO, "Dal 'mistero' al 'ministero': l'ufficio ecclesiastico," in /us Ecclesiae 5 

(1993), pp. 91-120; R. PAGE, "Juges lai:cs et exercice du pouvoir judiciaire," in M. THERIAULT
J. THORN (Eds.), "Unico Ecclesiae servitio. " Etudes de droit canonique offerts a Germain 
Lesage (Ottawa 1991), pp. 197-212. 
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two juridical subjects situated in a formal position of equality. This defini
tion of jurisdiction implies that, in order to affirm the existence of law and 
of the juridical nature of a given society, it is essential that procedural law 
(the group of norms regulating the exercise of jurisdiction) be applicable 
to any juridical relationship in dispute, even if one ( or both) of the parties 
to the dispute is an organ of public administration. 6 If a right cannot be de
fended jurisdictionally, or if it is not an authentic right-which is why it is 
not protected-or justice is not sufficiently protected in that society, it is 
necessary to try to correct that deficiency in the respective system. In our 
explanation, we are dispensing with the distinction between subjective 
right and i, which is typical of the Italian system. By right we mean the de
mand of justice in each concrete juridical situation. 7 

2 .  Competence 

Competence is the standing of a judge or tribunal to decide a cause, 
in such a way that the fundamental right ( of each member of the faithful 
and of the community) to judicial defense is effectively protected (c. 221 
§ §  1 and 2). That standing derives from the provisions of the legislator 
who, in the current system and with respect to processes, is only the 
Roman Pontiff, in addition to the Ecumenical Council. In fact, the Roman 
Pontiff has established, through legislation (in the CIC, in the CCEO, and 
in other laws), limits on the exercise of the judicial power of the bishop in 
his diocese (cf. c. 381 § 1). These limits can be of a substantive nature (the 
bishop cannot judge some types of causes, e.g. , causes on nullity of the sa
cred ordination: c .  1 709 § 1),  subjective (he cannot judge some faithful 
who have their domicile in his diocese: c. 1405 § 1 , 1°), or functional (he 
cannot, for instance, establish tribunals-the jurisdiction of which come 
from the same bishop-before which judgments of the diocesan tribunal 
are challenged: cc. 1438-1439). The universal legislator has also reserved 
for himself normative power over almost every aspect of the process, pro
hibiting the dispensation of procedural law (c. 87 § 1) and attributing to 
the diverse particular legislators-diocesan bishops (c. 391) ,  particular 
councils (c. 445), bishops' conferences (c. 455) , etc.-a limited and very 
specific sphere of procedural subjects on which they can provide norms, 
among which titles of competence are not included.8 Neither do the par
ties to the cause (cc. 1476-1480) possess any power to modify the legal 

6. Cf. Principles, nos. 6 and 7; E. LABANDEIRA, Tratado de Derecho Administrativo 
Canonico, 2nd ed. (Pamplona 1993), pp. 471-473; J. LLOBELL, "II 'petitum' e la 'causa 
petendi' nel contenzioso-amministrativo canonico. Profili sostanziali ricostruttivi alla luce 
della cost. ap. 'Pastor bonus,"' in Ius Ecclesiae 3 (1991), pp. 124-131. 

7. C. DE DIEGO-LORA, Poder jurisdiccional y funci6n de justicia en la Iglesia (Pamplona 
1976), pp. 171-172. 

8. Cf. Principles, no. 5; "Relatio Sabattani 1970," in Comm. 2 (1970), p. 183; J. LLOBELL, 
"Centralizzazione normativa processuale e modifica dei titoli di competenza nelle cause di 
nullita matrimoniale," in Ius Ecclesiae 3 (1991), pp. 431-477. 
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titles of competence. They may only choose from among the various op
tions that, on some occasions, are offered by law; an option will be of
f erect, therefore, only when law foresees two or more concurrent fora. In 
the forum of the contract, which does not apply tout court to marriage 
(c. 1673, 1°) ,  the parties may select the tribunal to decide that precise dis
pute because law so provides (c. 141 1 § 1). As a result, the non-competent 
judge or tribunal cannot hear the cause for which it lacks competence, 
and it must reject in limine litis (at the beginning of the process) the 
plaintiff's petition (cc. 221 §§ 1 and 2, 1407 § 1, 1502, 1504,1°, 1505 §§ 1 and 
2 , 1  °) .  Although c. 221 includes in the protection of rights the processing of 
administrative recourses, 9 the provision regarding competence specifi
cally concerns the exercise of judicial power. The summoning of the 
respondent by a non-competent tribunal does not correct the non
competence nor does it make the cause "belong" to that tribunal, that is, it 
does not create the perpetuatio iurisdictionis established in c. 1512,2°. 

On the other hand, c. 1457 § 1 states: "Judges can be punished by the 
competent authority with the appropriate penalties, not excluding the loss 
of office . . .  ; if, with no legal support, they declare themselves competent 
and hear and determine cases . . .  " From the text of the canon, we can inf er 
several consequences useful for determining the concepts of jurisdiction 
and competence and the effects of the lack of both: a) the judgment pro
nounced by an non-competent judge is a judgment, because it is an act 
characteristic of a holder of jurisdiction, independent of any different ef
fects that can derive from said judgment depending on whether it is a mat
ter of absolute ( cf. c. 1620, 1 °) or relative non-competence; b) relative non
competence does not cease to exist because of the act of giving a valid 
judgment, in that the sanction provided in c. 1457 § 1 applies to any judges 
who, being non-competent, (it does not matter whether it is absolute or 
relative non-competence), "hear and determine cases"; and c) the viola
tion of the prohibition on judging when non-competent can entail various 
penalties, including loss of office. 

3. Assimilation of jurisdiction by competence 

The assimilation of jurisdiction by competence ("competence is the 
jurisdiction in particular"10) entails-especially in matrimonial causes-a 
certain legislative ambiguity when regulating the phenomena of lack of ju
risdiction or competence, which ambiguity-when detected-has been 
justified by doctrine and jurisprudence. 11 The resolution of a dispute by 

9. Cf. S. BERLINGO, "Il diritto al 'processo' (can. 221 §2 CIC) in alcune procedure 
particolari," in Fidelium Jura 3 (1993), pp. 339-358. 

10. J. OCHOA, "I titoli di competenza," in P.A. Bonnet-C. Gullo (Eds.) Il processo 
matrimoniale canonico, cit., pp. 135-139. 

11 .  Cf. J .  LLOBELL, "Centralizzazione normativa processuale . . .  ," cit., pp. 464-465 and 469-
475. 
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one who lacks jurisdiction does not judge anything, in the technical sense 
of the term to judge. The act containing that decision, regardless of 
whether or not it has any juridical value, cannot be only an irremediably 
null judgment (c. 1620), because it is not a judgment; it is the phenome
non foreseen in c. 1406 § 1, when the person to whom said decision falls is 
the Roman Pontiff, because in the Church there is no one who has jurisdic
tion over him. As a result, this eventual decision (not judgment) "pro infec
tis habetur" ; that is, lacking the jurisdiction, the decision cannot be 
described as a judgment, because "it is considered nonexistent," according 
to the Spanish version of the CIC ("si ritiene come non fatta," according to 
the Italian version of the EV). Nevertheless, the same CIC offers a note
worthy example of the confusion between the lack of jurisdiction and of 
competence: c. 1620,2° sanctions with irremediable nullity the judgment 
"given by a person who has no power to judge in the tribunal in which the 
case was decided." The phenomenon, which was not foreseen in c. 1892 of 
the CIC/1917, tries to resolve some juridically aberrant situations, such as 
a judgment pronounced by the defender of the bond, 12 who is a mere (pub
lic) party in the process. From a uniform application of the principle that is 
the basis for the norm of c. 1406 § 1, it seems obvious that the decision de
scribed in c. 1620,2° is not an irremediably null judgment, but a nonexist
ent one.13 Otherwise, were it really a judgment (albeit null), the decision of 
a person lacking the power of jurisdiction could have various juridical ef
fects, especially once the ten years indicated in c. 1621 lapse. 

Nevertheless, a non-competent judge does possess jurisdiction, be
cause he is a judge. Therefore, the decision by which he rejects the peti
tion because he believes himself to be non-competent, ex officio or at the 
instance of the respondent, is a judicial decree comparable to a definitive 
judgment, against which there is the right to appeal ( cf. cc. 1505 § 1 § 2, 1 ° 

and § 4, 1618 and 1629,4° and cc. 1459-1461). The judgment of an abso
lutely non-competent judge is irremediably null, but it is a judgment. 

III. CONCEPT OF FORUM, CLASSIFICATION OF COMPETENT FORA, 
AND THE PRIVILEGE OF THE FORUM 

l. Concept of the forum 

The provisions of procedural law refer only to the external forum, 
even if they possess obvious effects on the internal forum (sacrament and 
conscience).14 In a broad sense, theforum can be defined as the (individual 

12. Cf. sentence coram FILIPIAK (with a panel of five judges), February 15, 1967, in SRR 
Dec 59 (1967), pp. 106-1 10, no. 2. 

13. Cf. ibid. 
14. Cf. Principles, no. 2; see introduction to tit. I of "Matrimonial Processes." 
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or collegial) organ possessing jurisdiction. Therefore, forum is a synonym 
of judge and of tribunal, in that it does not matter if the power of those or
gans is ordinary (proper or vicarious) or delegated (a iure, by legal provi
sion, or ab homine, by title to proper ordinary power). The termforum 
comes from Roman law; the forum was the seat of public activity of the re
spective city or, in other words, the place where jurisdiction was exercised. 
Each judicial organ exercised its jurisdiction in the forum for which it pos
sessed competence and in which it could lawfully exercise the jurisdiction 
with which it had been vested.15 

Because of that historical relationship between the forum and the 
place in which the tribunal possesses competence, the forum is also iden
tified with the legal title that attributes a given sphere of competence to 
each judge or tribunal, usually according to territorial criteria from the do
micile (in a broad sense) of the parties or the place where the object of the 
dispute is found (also in a broad sense). As a result, in a strict sense, the 
study of the forum relates to competence and presupposes jurisdiction, 
except in the privilege of forum. Often doctrine studies the types of fora 
(their classification) when discussing the various titles of relative compe
tence.16 Nevertheless, the diversity of fora also applies to some titles of 
absolute competence; therefore, it is appropriate to differentiate the study 
of the types of fora and of competence. 17 

2. Classification of competent fora 

a) Legal and conventional fora 

In the current canonical code, all the canonical fora are legal. Also, 
the tribunal designated by the parties to settle a dispute arising from a 
contract cannot be considered conventional (c. 1411 § 1), because that 
designation is possible only because law so states and therefore, it is a 
legal forum. In short, the general forum of the domicile or quasi-domicile 
of the respondent (c. 1408) and the various fora we call special come from 
free acts of a party (e.g. , the determination of the domicile or quasi
domicile)-or of both parties in the forum of the contract (see c. 1411 
§ 1)-upon which law confers the capacity to determine the competent 
tribunal. The process is a public institution, the regulation of which has 
been reserved to himself by the universal legislator. The former theories 
that considered the process to be a private institution similar to the 

15. Cf. F. ROBERTI, De processibus, I, 2nd ed. (Rome 1941), no. 166, pp. 481-482. 
16. Cf. M. CABREROS DE ANTA, Comentarios al C6digo de Derecho Canonico, III (Madrid 

1964), pp. 218 and 222-227; F. ROBERTI, De processibus, cit., no. 64, pp. 187-189. 
17. Cf. other recent formulations in M.J. ARROBA, Diritto processuale canonico (Rome 

1993), pp. 79-104; P.A. BONNET, "Les jugements en general," in Le Nouveau Droit Ecclesial. 
Commentaire du Code de Droit Canonique, Paris, at press, ch. 2. 
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contract or quasi-contract have been completely left behind, by which the 
parties conferred jurisdiction by submitting to the organ determined by 
them in that private convention.18 Since the CJC/1917, the organs capable 
of settling a dispute because the parties have granted them that faculty 
(the arbiters) do not possess any share in the ecclesiastical jurisdiction 
( ordinary or delegated) and, as a result, neither can they have judicial 
competence. Arbitral decisions are not judgments, even if the CIC uses by 
analogy the terms trial and judgment ( cc. 1714 and 1716). Arbitration and 
compromise are juridical institutions established precisely in order to 
avoid the exercise of jurisdiction (in order to "avoid trials," as indicated 
in the heading of the title preceding cc. 1713-1716) in disputes the subject 
of which is the free disposition for the parties, and in which they do not 
belong (in full or part) to the public good (c. 1715 § 1). Because these in
stitutions do not involve any modification of the common system of attri
bution of competence, c. 1714 grants decentralization of the provisions 
over them. 

b) Personal and real fora 

Every subject is a holder of a juridical patrimony consisting of vari
ous assets, the first of which is the very existence of the entitlement: the 
"right to physical or juridical life." Such a subject may consider that he or 
she has suffered unjust damage caused by another subject who is also 
subject to the canonical system, in any of the assets constituting the patri
mony of the one who holds it (cf. cc. 1476, 1480, 310). Said subjects (the 
parties to the process or their representatives) can usually be locatable at 
some domicile (in a broad sense). That domicile originates the personal 
forum. On the other hand, the allegedly damaged asset is the object of the 
dispute that must be settled by the judge. That asset-which is substan
tially transformed into the petitum, although for the procedural identifica
tion of the dispute, the petitum must be integrated with the causa petendi 
and with the parties (c. 1641,1°)-is considered a thing (res in Latin), even 
if it is of a spiritual nature, 19 and it gives place to the real forum. 

The canonical system must continue to assimilate and develop 
(through normative and, especially, applicable provisions) the conciliation 
principle according to which the pastoral action of the Church demands 
personal criteria for determining the jurisdictional structures for perform
ing certain pastoral tasks, or for care of the faithful who are found in situ
ations in which the territorial exercise of jurisdiction is insufficient. 20 The 
importance of those tasks or the care of said faithful has led the Holy See 
to erect some secular jurisdictional structures, 21 the judicial power 
of which (cf. c. 135 § 1) is exercised, within the sphere of proper 

18. Cf. F. ROBERTI, De processibus, cit., no. 61 ,  pp. 176- 178. 
19. Cf. J. OCHOA, "I titoli di competenza," cit., p. 149, note 36. 
20. Cf. PO 10 §2; CIC, Preface, in AAS 75 [1983 (2nd part)] ,  pp. XXII-XXIII and cc. 294-297; 

Communionis notio, 16a; Principles, no. 8. 
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competence, according to the procedural norms of common law ( cc. 135 
§ 3, 1402). Although these norms involve the territorial exercise of juris
diction, 22 they nonetheless need to be adapted to the personal nature of 
said structures, according to the criteria for interpretation of law for par
allel locations and for similar cases ( cc. 17 and 19), and according to the 
norms of particular law ( c. 20). 23 

c) General and specific fora 

Every juridical asset has a holder : public or private, natural person 
(born or unborn, baptized or non-baptized) or juridical person (recog
nized or not recognized by the competent authority). Since Roman law 
(C 3, 13, 2), it has been claimed that the general principle of assignment of 
competence is "actor forum rei sequitur"; here rei does not mean thing, 
but respondent (from the Latin reus). Therefore, the one (plaintiff) who 
believes that another (respondent) has caused damage can normally turn 
to the personal forum of the respondent (to the place of his or her domi
cile or quasi-domicile); this is the general forum provided in cc. 1407 § 3 
and 1408. When law determines another forum different from the general 
forum, we have a special forum that nonetheless will not always be real. 

d) Concurrent (or optional) ,  necessary (or exclusive), and subsi
diary fora 

The existence of the general and special fora involves the possible 
plurality of competent fora. If in fact there is more than one forum that is 
truly competent (because the legislator has so determined), each one will 
be a forum concurrent with the rest, and the plaintiff may select the one 
he or she prefers. Therefore, the concurrent forum is also called the op
tional forum. However, on some occasions, the special forum derogates 
the general forum; the derogating forum constitutes a necessary forum, 
which is also called the sole or exclusive forum.24 This exclusivity creates 
for the other tribunals of equal grade a (material or subjective) non
competence that is usually absolute, but that also can be relative (see 
commentary on c. 1411). There are also fora that have the objective of 
guaranteeing the exercise of the right to jurisdictional protection (c. 221 
§ 1) when there is not ( or it is not known of after due diligence) any gen
eral or special forum. It is the case of the fora of the vagus (c. 1409 § 1) 
and of the plaintiff (c. 1409 § 2) which we call subsidiary because they 
confer competence only because of a lack of general and special fora. As a 

21. Cf. JOHN PAUL II, Ap. Const. Ut sit, November 28, 1982, in AAS 75 (1983), pp. 423-425; 
SMC; SCB, Deel. Praelaturae personales, August 23, 1982, in AAS 75 (1983), pp. 464-46 
22. Cf. P.A. BONNET, "I tribunali nella loro diversita di grado e di specie," in P.A. BONNET

C. GULLO (Eds.) Il processo matrimoniale canonico, cit., pp. 188-189. 
23. Cf. C.J. ERRAzURIZ, "Circa l'equiparazione quale uso dell'analogia in diritto canonico," 

in Ius Ecclesiae 4 (1992), pp. 215-224; idem, "Ancora sull'equiparazione in diritto canonico: il 
caso delle prelature personali," in Ius Ecclesiae 5 (1993), pp. 633-642. 
24. Cf. L. DEL AMO, commentary on the title "De foro competenti," in CIC Pamplona. 
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result, the subsidiary forum cannot involve the concurrence of fora (in 
matrimonial causes, see c. 1673,3°). 

e) Delegate and ordinary fora 

Inasmuch as the forum is the share in ecclesiastical jurisdiction, 
there are ordinary and delegate fora (c. 131 § 1); both can be individual or 
collegial. All holders of an ecclesiastical office having proper ordinary 
power of governance in a strict sense-not the parish priest, for instance 
(c. 515 § 1)-possess executive (administrative), legislative, and judicial 
Uurisdictional) power with regard to persons, places, and things subject 
to that power, except the supreme power of the Roman Pontiff (c. 331), 
which creates limits on the various spheres of the power of the other 
proper ordinaries (c. 381). The proper ordinary, therefore, is, individually 
and in the proper see (cc. 1468 and 1469), the judge of all disputes of the 
respondent parties subject to his power (cc . 134 § 1 ,  331,  381, 391,  1417 
§ 1 ,  1419 § 1), with the exception indicated in c. 1427 and that of the mate
rial and subjective reserves . For various reasons-time availability, tech
nical background, avoiding for the proper pastor of the community the 
duty to intervene in intrinsically conflictive situations, etc.-the law rec
ommends that the judicial power be exercised through vicarious or dele
gate judges, without the proper ordinary losing the ability to personally 
judge, except when he himself is a representative of one of the parties to 
the dispute ( c. 1419 § 2). 25 The obligation of the diocesan bishop to consti
tute a tribunal (cc. 1420 § 1 , 142 1 § 1) must be reconciled with the state
ment that the bishop is the proper judge of the diocese ( cc. 391 § 2 and 
1419 § 1), which power devolves upon him by divine law.26 The exercise of 
this power is subject to the norms of law, which allow the bishop the ac
tual personal exercise of this power, and not just through the judicial vicar 
and the other judges. That is, positive law provides for an exemption from 
the collegial exercise of judicial power (without prohibiting it) when the 
one judging is the diocesan bishop (cc. 391 § 2 and 1419 § 1) .  As a result, 
the ordinary forum is, simultaneously, the proper ordinary and his vicari
ous tribunal (before a sole judge or before a college: c . 1425 § §  1 and 2) . 
The delegate forum is the judge or tribunal to whom the proper ordinary 
delegates or commissions a cause (from the Latin committere, commis
sio ) . 27 Inasmuch as the judicial power can only be delegated by the proper 
ordinary-not the vicar-(cc .  87 § 1 ,  1 34 and 1352 8) ,  judicial sub 
delegation by those holding delegate power is impossible, except in the 
case of pontifical dispensation. 

25. P.A. BONNET, "I tribunali nella loro diversita di grado e di specie," cit., pp. 189-190. 
26. Cf. CD 8, a), 11; cc. 375, 381. 
27. Cf. c. 1444 §2; PB 124,2°; 129 §1 ,4°. 
28. Cf. Comm. 10 (1978), p. 243. 
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3. The privilege of the forum, the reservation of jurisdiction, and 
the reasons for a mixed forum 

The privilege of the forum means that the holder thereof is exempt 
from any other jurisdiction that is not ecclesiastical. Although historically 
the issue is much more complex, 29 lately the privilege of the forum has 
usually referred to the fact that clerics are not subject to the jurisdiction 
of state tribunals, especially in penal causes (cf. cc. 120 and 2341 of CIC/ 
19 17). At present, the Church has renounced this privilege in the latest 
agreements entered into with Spain (July 28, 1976, art. 2) with Colombia 
(July 12, 1973, art. 20) and with Italy (February 18, 1984, no. 2, b),30 recog
nizing the jurisdiction of civil courts over all citizens of the respective 
State, regardless of their canonical status. A different issue is that of 
reservation of jurisdiction; that is, exclusivity of ecclesiastical jurisdic
tion over some subject areas, for example over the validity of a sacrament 
(see commentary on cc. 1401 and 1671). There is a mixed forum in those 
disputes in which the jurisdiction belongs to the Church as well as to the 
State.31 The elimination through prevention (see commentary on c. 1415) 
in mixed forum causes (c. 1553 § 2 CIC/1917) does not imply the nonexist
ence of matters subject to ecclesiastical and civil jurisdiction; this nonex
istence is impossible if one considers how Catholics and the ecclesial 
structures, which possess ( or may possess) civil juridical personality, be
long to both systems. The consultors who reviewed the Schema of 1976 of 
the CIC defended the existence of mixed forum causes against those who 
denied jurisdiction for the Church over assets subject also to State juris
diction, and on the other hand, found the procedural institution of inter
system prevention anachronistic (at least at the universal legislation 
level).32 

29. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I (Rome 1938), 
pp. 81-91; F. ROBERTI, De processibus, cit., nos. 51-55, pp. 138-154. 
30. Cf. Concordato entre la Santa Sede y la Republica de Colombia, July 12, 1975, a. 8, in 

AAS 67 (1975), pp. 421-434; Acuerdo entre la Santa Sede y el Estado Espanol sabre asuntos 
juridicos, January 3, 1979, a. 6,2°, in AAS 72 (1980), pp. 29-36; Accardo tra la Santa Sede e la 
Repubblica Italiana che apporta modifiche al Concordato Lateranense, a. 8,2° and 
Protocollo addizionale, no. 4, February 18, 1984, in AAS 77 (1985), pp. 521-535. 

31. Cf. F. ROBERTI, De processibus, cit., no. 56, pp. 155-157. 
32. Cf. Comm. 10 (1978), p. 218. See commentaries on cc. 1405 §1,  1671 and 1672; in a 

different sense, J.L. ACEBAL LUJAN, commentary on c. 1401 ,  in CIC Salamanca. Cf. 
F. FINOCCHIARO, "Giurisdizione dello Stato e giurisdizione ecclesiastica nell'esperienza 
giuridica," in Rivista di Diritto Processuale 48 (1993), pp. 988-993. 
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IV. DISTINCTION BETWEEN ABSOLUTE COMPETENCE AND 
RELATIVE COMPETENCE AND THE DETERMINING CRITERIA 
FOR RELATIVE COMPETENCE 

1 .  Distinction between relative and absolute competence 

Every ( ordinary or delegate) judge possesses jurisdiction; no judge, 
except the Roman Pontiff (cc. 331 and 1417), always possesses compe
tence. While in the sacramental internal forum, all Cardinals and bishops 
are usually holders of the power to "hear confessions .. .  everywhere" 
( c. 967 § 1 ), in the judicial ( external) forum, only those who receive an of
fice-or a delegation ( commission)-that involves jurisdiction have 
power, according to the criteria established by the Roman Pontiff in pro
cedural law ( CIC, norms of the tribunals of the Apostolic See, etc.). These 
criteria do not allow dispensation ( c. 87 § 1) or the activity of various par
ticular legislators ( c. 1402), except for a few secondary exceptions. 33 

Therefore, the various proper ordinaries and other judges are only compe
tent to judge causes that law ( or the act of delegation) confers upon them, 
in their respective sees (cc. 1468 and 1469) and according to the method 
also determined by the same law: "ad normam iuris" (cc. 135 § 3 and 221 
§ 1). The Apostolic Signature has declared on various occasions that, 
without the approval of this Signature (c. 1445 § 3,2°; PB 124, 2°-4°), no di
ocesan bishop has power to entrust a cause to the tribunal of another dio
cese-even with the consent of the ad quem bishop and thus modifying 
the legal criteria on competence34-and that the holders of the vicarious 
or delegate power-the same as the parties-do not have any availability 
over the titles of competence.35 

Although we have defined competence as the standing of a judge or 
tribunal to decide a cause, and considering that we have sufficiently 
proven that this standing can only come from the norms of the Holy See, it 
is necessary, then, to study those provisions and the criteria justifying 
them. Common doctrine identifies the concept of competence with the 
justification thereof and defines competence as "the portion of the juris
diction assigned to each judge. "36 In fact, it is merely highlighting the 

33. See note 8. 
34. Cf. Signatura, Deer., June 22, 1989, in "Decreti sulla commissione, la proroga e altre 

questioni riguardanti la competenza dei tribunali nelle cause di nullita matrimoniale," in Ius 
Ecclesiae 2 (1990), decree no. 8, p. 731. 
35. Cf. Signatura, Deer., undated, in F. DANEELS, "Brevis introductio ad declarationem 

Supremi Signaturae Apostolicae Tribunalis de foro plerarumque probationum, "  in 
K. LODICKE-H. MUSSINGHOFF-H. SCHWENDENWEIN (Eds. ) ,  "Justus Iudex. " Festgabe fur 
Paul Wesemann zum 75. Geburtstag von seinen Freunden und Schillern (Essen 1990), 
p. 411.  
36. Cf., above all, F. ROBERTI, De processibus, cit., no. 60, p. 171. 
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cause (the distribution of jurisdiction between the various holders 
thereof)37 or the effect (the standing of a given tribunal to judge a cause). 
The second option stresses the fundamental obligation of the tribunals 
and of the parties to respect the titles of competence established by the 
legislator (c. 221 § 1). The criteria used for that distribution of jurisdiction 
are of various types. Some derive mainly and directly from the "constitu
tive principles of the process": right to defense, independence of the 
judge, favor veritatis, multiplicity of instances, etc.38; others come from 
"reasons of mere advisability" that, in any case, do not detract from the 
public nature of the process, because they belong to the essence of a pub
lic institution to protect rights (cc. 221 and 1407 § 1). From this double (al
ways public) nature of the criteria used to individualize and determine the 
competence assigned to each tribunal derives, in turn, a differentiated 
protection of titles of competence. If violation of the title of competence 
directly involves nullity of the judgment, it is because the title has been in
cluded by the legislator among those of absolute competence ( cc. 1406 
§ 2, 1440, 1461,  1620, 1 °); if the violation of the title of competence is pro
tected by other means, but not with immediate and irremediable nullity of 
the judgment, it is relative non-competence, which places the tribunal in 
an unlawful situation (cc. 221 § 1 ,  1407 §§  1 and 2, 1457 § 1 ,  1460, 1488 § 2, 
1505 § 2 , 1°). Protection of absolute competence (through exceptions and 
nullity of the judgment) is cumulative with the means of protection of rel
ative competence through personal sanctions on a non-competent judge 
who pronounces a judgment (it does not matter if it is valid or null). 

2. Criteria that determine relative competence 

The criteria determining relative competence include: 

a) providing the defense of the respondent and bringing him or her to 
the tribunal before which he or she may be summoned. As a result, the 
general principle of attribution of competence is what is indicated in 
c. 1407 § 3, which constitutes the general forum; 

b) providing the tribunal with immediate knowledge of the evidence 
necessary to know the facts of the dispute that it must judge and simplify
ing for the parties the presentation of that evidence while applying the 

37. Cf. J.L. ACEBAL LUJAN, commentary on cc. 1404-1416, in CIC Salamanca; M.J. ARROBA, 
Diritto processuale canonico, cit., pp. 79-80; M. CABREROS DE ANTA, Comentarios al Codigo 
de Derecho Canonico, cit., p. 218. 
38. Cf. J.L. ACEBAL LUJAN, "Principios inspiradores del derecho procesal can6nico," in 

J. MANZANARES (Ed.), Cuestiones basicas de derecho procesal canonico (Salamanca 1993), 
pp. 13-41; P.A. BONNET, "Processo. 13) Processo canonico: profili generali," in Enciclopedia 
giuridica, XXIV (Rome 1991), pp. 1-23; J. GOT! ORDENANA, "Principios rectores del proceso 
can6nico y orientaciones en el esquema de reforma," in Estudios de Derecho Canonico y 
Derecho Eclesiastico en homenaje al profesor Maldonado (Madrid 1983), pp. 129-222. 

635 



cc. 1404-1416 Bk. VII . Pt. I. Trials In General LLOBELL 

principles of favor veritatis and procedural economy-that is why the 
counterclaim constitutes a legal title of relative competence ( cc. 1495 and 
1463 § 2); 

c) making the jurisdiction of the tribunal coincide with that of the 
holder of the executive power to which the parties are subject or with the 
object of the dispute, manifesting the unity of the various powers in the 
person of the proper ordinary, and facilitating execution of the judgment; 

d) distributing the judicial work between the various tribunals of 
equal status. 

These criteria are manifested in a territorial distribution of jurisdic
tion, with territoriality constituting the characteristic of relative compe
tence, although we shall see that territoriality also has effects on absolute 
competence. Doctrine usually designates this horizontalterritorial distri
bution of jurisdiction to mean the material identity of competence-on 
the same factual phenomena (in abstract) and at the same grade of in
stance-of tribunals of different jurisdictional structures that, normally, 
are determined according to territorial criteria. Therefore, when a tribunal 
of the first instance is non-competent only for territorial reasons, its non
competence is relative. Canon 1407 § 1 indicates that titles of relative 
competence are those defined in cc. 1408-1414; cc. 1673 and 1694 also 
confer relative competence, except in phenomena reserved for the Apos
tolic See. 

In secular personal jurisdictional structures-such as military ordi
nariates39 or personal prelatures-the key office possesses a jurisdiction 
the juridical nature (proper ordinary) of which is identical to that which is 
possessed by key offices of the territorial jurisdictional structures. The 
specificity of the criterion of incorporation into that division and of the 
scope of jurisdiction does not alter the nature of the division nor of the 
power of its key office: ordinary, proper, and secular. Therefore, in areas 
in which the proper ordinary possesses jurisdiction, his competence ( and 
that of his tribunals) is determined by the general titles of judicial compe
tence (cc. 1407-1414, etc.). The criterion of subordination of this jurisdic
tional structure can be equivalent to the domicile of the respective party 
in the process for litigation on questions of jurisdiction of the proper ordi
nary. On the other hand, these personal ordinaries possess territorial juris
diction in some places; in this case, the general criteria of competence are 
applied directly, without appealing to the comparison between their juris
diction and that of the local ordinaries. Titles of competence are con
current when there are other competent tribunals for the respective 
processes. 

39. Cf. SMC, 14. 
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V. DIFFERENT TYPES OF ABSOLUTE COMPETENCE 

The rules revealed by tradition and set forth by the current code for 
establishing the absolute titles of competence meet very heterogeneous 
needs. It is more illuminating to individualize these rules when describing 
each of the titles: material, subjective, ritual, and functional. In contrast to 
the horizontal characteristic of relative competence, the vertical nature 
of absolute competence is attributed as a common denominator of the ti
tles of absolute competence. This vertical nature means that absolute 
competence dispenses with territorial reasons, which are considered hori
zontal and typical of relative competence, although territoriality also influ
ences absolute non-competence due to the grade of the instance and of 
the tribunal. 

l .  Material competence 

Material competence is that which belongs to a tribunal because of 
the object of the dispute, thus dispensing with the place where said object 
can be located, the domicile (lato sensu), the subjective status of the par
ties, and the grade or instance of the trial. This competence comes from 
the reservation made in favor of the tribunal by law (with the note of gen
erality) or by holders of proper ordinary power (with a general or ad 
casum nature). 

a) Reservation of certain cases to the authority of the Pontiff 
The pontifical reservation excludes some types of causes of compe

tence originating from proper ordinary judges (and from their tribunals), 
in favor of another tribunal (normally of the Roman Curia). This reserva
tion can be ad casum (see cc. 1405 § 1,4° and 1417) or general (legal). The 
pontifical reservation is legislative in the following situations: 

- In the administrative-contentious process: only administrative tri
bunals can judge the acts of the public administration (c. 1400 § 2). At 
present the only administrative tribunal is the Apostolic Signature (c. 1445 
§ 2 and PB 123). 

- Pastor bonus 52 attributes to the CDF competence over "crimes 
against the faith and the graver crimes committed either against customs 
or on the occasion of the celebration of the sacraments." RGCR article 128 
§ 2 indicates that it is an "exclusive" competence. Inasmuch as the RGCR 
is not a normative act of the Roman Pontiff, nor has it been specifically ap
proved (as provided in article 125 § 2 of the same RGCR), it is evident that 
the material reservation indicated in favor of the CDF can only declare the 
situation provided by various proper norms of that Congregation, in force 
pursuant to c. 20 and Pastor bonus 52.40 Not all those norms have been 

40. Cf. PB 2 §1,  18/b. See commentary on c. 1412. 
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promulgated through their publication in AAS ( c. 8 § 1) because they have 
been transmitted as reserved for the interested proper ordinaries ( c. 8 
§ 2). So, when judging crimes against the faith or those committed on the 
occasion of the celebration of the sacraments, those upon whom it de
volves to bring the penal action (c. 1721) and the tribunals before which 
the cases are exercised, must prove that said crime has not been reserved 
by the Roman Pontiff for the CDF (for the first or second instance) or that 
there are special norms on the procedure that must be followed.41 In this 
context, doctrine refers to the process for judging the crime of solicitation 
"ad turpia" (c. 1387).42 

- Causes of nullity of the sacred ordination are within the compe
tence of the CDWDS (c. 1709 § 1 and PB 68). The judicial nature of these 
causes seems clearly affirmed by the CIC (cc. 1708-1712), although in the 
Roman Curia they are usually handled through administrative means. 43 

Among the procedural functions of the dicasteries of the Roman Cu
ria, Pastor bonus includes the competence of the CDF over the "privilege
favor of the faith" (arts. 19 § 2 and 53), which is distinct from the "Pauline 
privilege" (cc. 1143-1150).44 This competence is notjudicial but adminis
trative, because it does not protect a right or resolve any dispute; it is a 
matter of asking the Roman Pontiff for the granting of a grace. The same 
thing occurs with the dispensation of ratified and non-consummated mar
riages, 45 of the obligations derived from the sacrament of orders,46 or with 
causes of canonization. 47 

41. Cf. PAUL VI, M.P Integrae servandae, December 7, 1965, nos. 3-8, in AAS 57 (1965), 
pp. 952-955; SCDF, Agendi ratio in doctrinarum examine , January 15, 1971, in AAS 63 
(1971), pp. 234-236. 
42. Cf. P. CERATO, De delicto sollicitationis (Padova 1922), pp. 93-1 12; F. ROBERTI, De 

processibus, cit., nos. 145-146, pp. 425-426. See commentary on c. 1412. 
43. Cf. J. LLOBELL, "Centralizzazione normativa processuale . . .  , "  cit., p. 436, note 19. 
44. Cf. SCDF, Instructio pro solutione matrimonii in favorem fidei and Normae 

procedurales pro conficiendo processu dissolution is vinculi matrimonialis in favorem 
fidei, December 6, 1973 ,  in EV, IV, nos. 2730-2774; G. GIROTTI, "La procedura per lo 
scioglimento del matrimonio nella fattispecie del privilegio paolino,"' in I procedimenti 
speciali nel diritto canonico (Vatican City 1992), pp. 157-177; A. SJLVESTRELLI, "Scioglimento 
di matrimonio in favorem fidei," in I procedimenti speciali . . .  , cit., pp. 179-216. 
45. Cf. cc. 1142,  1697-1706; PB 67; SCDS, Instr. "Dispensationis matrimonii" de 

quibusdam emendationibus circa normas in processu super matrimonio rato et non 
consummato servandas, March 7, 1972, in AAS 64 (1972), pp. 244-252; Litterae circulares de 
processu super matrimonio rato e t  non consummato, December 20, 1986, in EV, X, 
nos. 1012-1044. 
46. Cf. SECR. ST., Letter Con riferimento al Prefetto delta Congregazione del culto divino 

e delta disciplina dei sacramenti sulla competenza di detta Congregazione nei casi di 
dispensa dagli obblighi assunti con l 'ordinazione al diaconato e al presbiterato, February 
8, 1989, in EV, XI, no. 2140; E. COLAGIOVANNI, "Il procedimento di dispensa dagli oneri 
sacerdotali, "  in I procedimenti speciali . . .  , cit., pp. 371-385. 
47. Cf. c. 1403; DPM; PB 71; SCCS, Norms Cum in constitutione apostolica, February 7, 

1983, in AAS 75 (1983) , pp. 396-403; SCCS General Deer. Circa servorum Dei causas, 
February 7, 1983, ibid. , pp. 403-404; SCCS Regolamento delta Sacra Congregazione per le 
cause dei santi, March 21 ,  1983, in EV, Sl ,  pp. 783-795. 
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b) Reservation of certain cases to the authority of the diocesan 
bishop 

There is also a-general or ad casum-material reservation on the 
part of the holder of proper ordinary judicial power. This reservation in
volves the absolute non-competence of the respective vicarious tribunal. 
The bishop may make precise reservations-of a judicial nature-for a 
given cause, in detriment to the competence of his vicarious tribunal 
(cc. 391 § 2 and 1420 § 2), while always respecting the principle "semel iu
dex, semper iudex," except under the special circumstances foreseen in 
c. 1425 § 5. The diocesan bishop can also legislatively determine that a 
type of cause will be judged personally by him, making his tribunal materi
ally non-competent (cc. 391 § 2 and 1420 § 2). 

The inter-diocesan tribunals - vicars of each of the bishops that 
have constituted them (c. 1423 § 1}-can be erected only for some types 
of causes ( c. 1423 § 2), for instance in the case of regional tribunals in 
Italy erected by Pius XI for causes of nullity of marriage.48 In that case, the 
tribunals are also materially non-competent for causes that have not been 
entrusted to them when the tribunals were erected. Moreover, the moder
ator of an inter-diocesan tribunal can reserve any cause for itself, in ad
vance, inasmuch as it possesses the same faculties as the bishop over his 
diocesan tribunal (c. 1423 § 1). 

2. Subjective competence 

Subjective competence belongs to a tribunal because of the reserva
tion made in its favor, by reason of the juridical condition ( ecclesiastical 
or civil) of the parties to the dispute, irrespective of the domicile (lato 
sensu) of that party. Canon 1405 reserves for the Roman Pontiff and the 
Roman Rota causes of the highest holders of ecclesiastical and civil 
power ; this competence gives place to the so-called "major causes a 
iure."49 Canon 1445 § 1,1° [sic] reserves for the Apostolic Signature causes 
"against Auditors of the Roman Rota by reason of things done in the exer
cise of their office"; in this way, the Signature is competent (absolutely, for 
subjective-objective reasons) in some causes of first instance on the mer
its of a dispute that ,  therefore, should be appealable. 50 The contentious 
( c. 1400 § 1, 1 °) or penal ( c. 1400 § 1,2°) nature of the object of the dispute 

48. Cf. PIUS XI, M.P. Qua cura, December 8, 1938, in AAS 30 (1938), pp. 410-413; 
J. LLOBELL , "II tribunale di appello del Vicariato di Roma," in Ius Ecclesiae l (1989), 
pp. 274-277; idem, "Centralizzazione normativa processuale . . .  ," cit., pp. 462-464. 
49. The non-reserved causes which the Roman Pontiff judges are termed "causas mayores 

ab homine" (cf. cc. 1405 § l ,4°, 1444 §2; M. LEGA-V. BART0CCETTI, Commentarius in iudicia 
ecclesiastica, cit., pp. 32-33 and 38). 
50. Cf. NSSA, arts. 74-82; J. LLOBELL, "Il 'petitum' e la 'causa petendi' nel contenzioso

amministrativo canonico," cit., pp. 144-148; idem, "Note sull'impugnabilita delle decisioni 
della Segnatura Apostolica," in Ius Ecclesiae 5 (1993), pp. 684-698. 
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determines the competence over the bishops (c. 1405 § 1,3° and § 3,1°). 
For justification and application of subjective absolute competence see 
commentary on c. 1405. 

Disputes with juridical persons represented by the diocesan bishop 
cannot be judged by the tribunal of the representative, regardless of 
whether this representative is the plaintiff or respondent, with the cre
ation of subjective absolute non-competence to protect judicial indepen
dence (c. 1419 § 2). 

3. Ritual competence 

Ritual competence (ratione ritus) is the competence possessed by 
tribunals of the Latin rite in causes in which the respondent belongs to the 
Latin Church ( c. 14 76) and the tribunals of the Eastern Rite when the party 
is a member of that respective Church ( c. 1134 CCEO). Aside from Eastern 
inter-ritual tribunals (c. 1068 CCEO)51 and apostolic tribunals, which pos
sess competence over the entire Church (Latin and Eastern), because they 
are vicars of the Roman Pontiff (PB 58 § 2), it seems consistent to state, 
pursuant to c. 1 of the CIC and of the CCEO, that the Latin tribunals do not 
have jurisdiction when both parties are Eastern Catholics, nor do the East
ern tribunals when the parties are Latin Catholics; that is, it would not be a 
legal reservation of competence, but a lack of jurisdiction for ecclesiologi
cal and historical reasons that determine the existence of the rites of the 
Church. Nevertheless, in practice and in doctrine one usually speaks only 
of ratione ritus or non-competence, which would be relative in disputes 
between persons of different rites who are judged by a (non-competent) 
tribunal of the rite of one of the parties. However, supposing that, when the 
tribunal belongs to a different rite than that of both parties, it is not a mat
ter of lack of jurisdiction, but of authentic non-competence, then we be
lieve that this non-competence should be considered absolute, 52 as occurs 
in the case of the exercise of jurisdiction "outside the territory." Canon 136 
(which refers only to executive power) and canon 1469 § 1 of the CIC 
should be interpreted in the light of cc. 201 § 2 and 1637 of the CIC/1917.53 

Inter-ritual issues have considerable ecclesiological, conceptual, and 

51. Cf. SN, cc. 39 §1  and 72 § 1,6°; Z.M. BIEG, "Struttura e competenza dei tribunali 
territoriali e personali della Chiesa," in Excerpta ex dissertatione ad Lauream in Utroque 
Jure in Pontificia Universitate Lateranensi (Rome 1989), pp. 86-94. 

52. Cf. CCEO cc. 986 and 1 128; decree coram PALESTRO, December 18, 1989, in Ius 
Ecclesiae 5 (1993), pp. 197-205; P. GEFAELL, "L'ambito territoriale della giurisdizione dei 
Patriarchi Orientali. Riflessi sulla forma canonica," in Ius Ecclesiae 5 (1993), pp. 245-268. 
53. Cf. CIC cc. 6 §2 and 21. The CIC/1917 decreed the nullity of procedural acts transacted 

outside of the territory (c. 201 §2), with the exceptions of c. 1637; cf. c. DE DIEGO-LORA, "La 
jurisdicci6n y su ejercicio 'extra-territorium': la nulidad procesal," in Ius Canonicum 10 
(1970), pp. 465-528 and the sentence coram EWERS, February 4, 1967, studied there; M. LEGA
V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, cit., pp. 268-272; F. ROBERTI, De 
processibus, cit., no. 167, pp. 482-485. 
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terminological difficulties that must be examined elsewhere, taking into 
account John Paul H's insistence that the Eastern and Latin systems should 
be considered as constituting the only Corpus iuris Canonici. 54 A similar 
issue, on the borderline between the lack of jurisdiction and of (absolute) 
competence, is raised with tribunals of clerical religious institutes of pon
tifical law ( cc. 1427 and 1438,3°) in disputes in which one of the parties ( or 
both) is not a member of the respective institute. 

4. Functional competence 

Functional competence comes from various consubstantial demands 
on the dynamics of the process, the violation of which involves irremedia
ble nullity of the judgment. While the three preceding types of absolute 
non-competence (material, subjective, and ritual) come from static crite
ria of the canonical procedural organization, prior to the initiation of the 
cause, functional competence is intended to protect the proper develop
ment of the process, that is, its dynamic aspect. The dynamic of the pro
cess implies that some competent tribunals-in that they are concurrent 
fora-before initiating the instance (cc. 1512 and 1517), become abso
lutely non-competent after the summons of the respondent and, inversely, 
that other tribunals that were non-competent (even absolutely) become 
competent to judge the definitive judgment of another tribunal at the sec
ond instance. Functional competence considered in this way is a broad 
but not ambiguous concept, 55 apt for justifying various criteria of attribu
tion of absolute competence. 

a) Competence by the grade of judgment 
This type of competence comes from the principle of multiplicity of 

instances (cc. 1440, 1644, 1646 § 2). The canonical system-like any other 
just system, in that human judgments are fallible--grants the guarantee of 
the right, as a minimum, to two judicial decisions from different tribunals 
on the basis of the same dispute (the dispute in which the parties, thepeti
tum and the causa petendi coincide56). That is, the definitive judgment of 
first instance (cc. 1607 and 1618) can be appealed before the tribunal that 
is higher than the one that pronounced it. This right is considered by doc
trine to be derived from natural law57 and is protected-at a fundamental 

54. Cf. JOHN PAUL II, Discurso al Sinodo de los Obispos en la presentaci6n del «Codex 
Canonum Ecclesiarum Orientalium», October 25, 1990, no. 8, in AAS, 83 (1991), p. 490; 
idem, Discorso al Simposio internazionale di Diritto Canonico organizzato dal Pontificio 
Consiglio per l 'interpretazione dei Testi Legislativi, April 24, 1993, no. 3, in AAS 86 (1994), 
pp. 244-248. 

55. Cf. M. CABREROS DE ANTA, Comentarios al C6digo de Derecho Canonico , cit., p. 220, 
note 3. 

56. Cf. c. 1641,1°; J. LLOBELL, "Note sulla congruenza e la conformita delle sentenze di 
nullita del matrimonio," in Ius Ecclesiae 2 (1990), pp. 543-564. 
57. Cf. F. ROBERTI, De processibus, cit., no. 62, p. 179. 
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level-by c. 221.58 There is no right to appeal a judgment of first instance 
pronounced by the Roman Pontiff (cc. 333 § 3 and 1629 ,1°). Nevertheless, 
it is possible to appeal before another panel of the Apostolic Signature 
against some judgments of first instance pronounced by another panel of 
the Supreme Tribunal on the merits of the dispute. 59 

The gradation of the instances involves that of the tribunals, inas
much as the exercise of the right to review on the merits of the judgment 
(cc. 1639 § 1, 1644 § 1 and 1648) must be orderly and effective. As a result, 
in view of the possibility of second, third, and subsequent instances 
(cc. 1438, 1439 , 1444 § 1,2°), there are tribunals that are competent to 
judge them, although the grade of the instance does not always coincide 
with the grade of the tribunal. In fact, as an exception ( cc. 1639 § 1 and 
1683), a tribunal of the second instance (of appeals, stricto sensu) or of a 
higher instance can be competent to also judge at the first instance (pro
nouncing the first judgment on that dispute), with the resulting difference 
between successive instances of the trial and of the tribunal that hears it 
(the tribunal of third instance will judge the cause at the second grade, 
etc.). 

The bishop ( as any other holder of proper ordinary power of the sec
ular jurisdiction) cannot establish in the diocese a tribunal of appeals for 
the tribunal of the first instance. This prohibition comes from ecclesiasti
cal law and from the pontifical legislative reserve that forces an appeal 
pursuant to cc. 1438-1441 and 1444. Formerly there were tribunals of the 
first instance that were lower than the diocesan bishop (e.g., that of the 
archdeacon), the judgments of which could be appealed to the tribunal of 
the bishop. The Council of Trent reserved the competence for causes of 
nullity of marriage for the tribunal of the bishop. 60 

Except in causes in which the material or subjective competence has 
been the object of a pontifical legal reserve and in those other causes 
taken over by the Holy See (cc. 1405 § 1,4° and 1417), the second instance 
always originates a concurrent forum, inasmuch as every non-vicarious 
tribunal of the first instance of the Roman Pontiff-the so-called lower or 
outlying tribunals-must possess a likewise-outlying appeals tribunal 
(cc. 1438 and 1439).61 The Roman Rota is the universal appeals tribunal 

58. Cf. M.J. ARR0BA, Diritto processuale canonico, cit. , p. 1 19. 
59. Cf. NSSA, arts. 58 §2, 77 and 82; J. LLOBELL, "Note sull'impugnabilita delle decisioni 

della Segnatura Apostolica," cit. , passim. 
60. Cf. COUNCIL OF TRENT, sess. 24, November 11 ,  1563: Doctrina de sacramento 

matrimonii, Decretum de reformatione, C. 20, in lSTITUT0 PER LE SCIENZE RELIGIOSE (Ed.), 
Conciliorum Oecumenicorum Decreta, bilingual ed . (Bologna 1991), pp. 772-773. 
61. The sentences of the different tribunals of first instance of the Vicariate of Rome can 

be appealed before the appellate tribunal of the same Vicariate: cf. JOHN PAUL II, M .P. 
Sollicita cura, December 26, 1987, in AAS 80 (1988), 121-124; J. LLOBELL, "11 tribunale di 
appello del Vicariato di Roma," cit. Nevertheless, the sentences of the diocesan tribunal of 
the State of Vatican City can only be appealed before the Roman Rota: cf. JOI-IN PAUL II, M.P. 
Quo civium iura, November 21, 1987, a. 8, in AAS 79 (1987), pp . 1353-1355 . 
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for this second instance as well as for the third or subsequent instance 
(cc. 1443 and 1444 § 1 ;  PB 126 and 128). The current norms of the Rota of 
the Nunciature in Spain confirm the exercise of that right.62 

Non-competence due to the grade of trial is absolute (c. 1440). This 
non-competence occurs in an ascending and a descending direction: a tri
bunal of only the first instance is non-competent to judge at the second 
grade, just as a tribunal of only the second instance (e.g., the appeals tri
bunal of the Vicariate of Rome) is non-competent to judge at the first 
grade, except in the situation of c. 1683. We say "only" because there are 
local tribunals that possess competence for both instances on different 
causes ( c. 1438, 1 ° and 2°) :  in principle, the metropolitan tribunal is compe
tent at the first instance for causes of the archdiocese (with territorial 
competence) and at the second instance for the judgments of the tribunals 
of the suffragan dioceses (with functional competence according to the 
grade of the trial). 

Absolute non-competence due to the grade of the trial not only 
comes from the asymmetry described between the grade of the trial (sec
ond grade) and of the tribunal pronouncing it (first instance). In fact, terri
toriality acquires invalidating relevance in the judgment of the second 
grade pronounced by a symmetric tribunal (it is of the second instance 
and judges at the second grade) but non-competent according to the crite
ria indicated precisely by cc. 1438 and 1439, which are of a territorial na
ture. Canon 1440 states that "if competence by reason of the grade 
of trial . . .  is not observed,  then the non-competence of the judge is 
absolute,"  which could allow an affirmation of relativity of the non
competence of a tribunal of the second instance to judge at the second 
grade the judgment of a tribunal when it is not a higher tribunal. This 
canon also indicates that this absolute non-competence takes effect be
cause of a violation of the criteria for competence established in cc. 1438 
and 1439, which only determine-at the outlyinglevel-the tribunal of sec
ond instance of each tribunal of first instance. 

In the documentary process on the validity of the matrimonial bond, 
the tribunal of the second instance-which can be a sole judge (cc. 1425 
§ 1 and 1688)can make no other decision than to either uphold the judg
ment pro nullitate of first instance or send the cause to the tribunal of first 
instance in order that it proceed through ordinary channels ( at the first in
stance), with the appellate judge being non-competent to rule at the first 
grade through ordinary channels. This non-competence will be absolute 

62. JOHN PAUL II, M.P. Nuntiaturae Apostolicae in Hispania, October 2, 1999: AAS 92 
(2000), pp. 5-17, arts. 28, 33, 38, 40. Cf. also SRR, Decreto particular, October 19, 1953, in 
X. OCHOA, Leges Ecclesiae post Codicem Juris Canonici editae, III, no. 2375n; SCNE, Carta 
al Presidente del S. Tribunal de la Signatura Apost6lica, January 22, 1954, ibid. , no. 2414n; 
J. LLOBELL, "La necessita della doppia sentenza conforme e 'l'appello automatico' ex can. 
1682 costituiscono un gravame? Sul diritto di appello presso la Rota Romana," in Ius 
Ecclesiae 5 (1993), pp. 602-609. 
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only if the second tribunal has competence exclusively for the appeal, not 
if, together with the appeal, it can judge at the first instance causes that be
long to it (c. 1438,1° and 2°).63 

b) Competence derivedfrom the principle ne bis in idem 

Each single dispute is identified, as we have seen: 1) by the asset that 
the plaintiff believes has been damaged by the respondent (the petitum), 
2) by the concrete damage caused to that asset (the causa petendi) , and 
3) by the identity of the parties (c. 1641,1°). The principle of dual grade of 
jurisdiction entails the right of the parties to have each dispute be judged 
by two different tribunals, of which the second must be the appeals tribu
nal with regard to the first. Therefore, the principle ne bis in idem (there 
cannot be two decisions on the same cause) does not mean a prohibition 
on the right to appeal, but rather involves the exclusion of two judgments 
from the same grade on the same dispute. This criterion of competence 
creates the absolute non-competence of the tribunals of the same grade as 
the one that pronounced the judgment that one wishes to appeal. In addi
tion to the non-competencies that the principle ne bis in idem creates at 
the seat of the appeal (c. 1440), it is worth indicating others that come di
rectly from that principle: 

- Once a valid judgment is pronounced at the first instance ( cf. 
cc. 1621 and 1624), no other tribunal of the first instance can again judge 
that dispute (if it is identical, according to the criteria of c. 1641,1°), even 
if the plaintiff had been able to present the cause at the first instance be
fore that other tribunal of first instance, concurrent (a priori) with the 
one before the one where in fact the petition was presented. If this irregu
larity should occur, it would be a matter of absolute non-competence be
cause of the grade of the trial: a tribunal of the first instance would judge 
at the second grade. Something else occurs at the second instance with 
the concurrent tribunals of the same grade: it is not possible to pronounce 
two judgments of appeal on the same cause, but it is only possible to chal
lenge the only judgment possible of the second instance before a tribunal 
of the third instance (in principle, before the Roman Rota), when law 
grants the possibility of the third grade. 64 These basic concepts of proce
dural law are ignored with some frequency in judicial practice; therefore, 
the Apostolic Signature has found it appropriate to recall them. 65 Never
theless, the same tribunal of first instance can judge on the same petitum 
between the same parties when the causa petendi changes, because it is a 
different cause protected by a new action and a new claim that, therefore, 
cannot give a judgment conforming with the preceding one, for the 

63. Cf. Comm. 1 1  (1979), p. 270. 
64. Cf. cc. 1644 and 1646 §2, where the restitutio in integrum has as its presupposition 

the res iudicata stemming from two conforming judgments (c. 1641, 1°). 
65. Cf. Declaratio de faro competenti in causa nullitatis matrimonii, post sententiam 

negativam in prima instantia latam, June 3, 1989, in AAS 81 (1989), pp. 988-990. 
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purposes of cc. 1641,1°, 1644 and 1684, even if Rota jurisprudence and 
doctrine are not unanimous in this regard. 66 

- When there are two or more tribunals competent for the same in
stance ( concurrent forums of the first, second, or as an exception, third 
instance), only one of them can judge; the other tribunal ( or tribunals) be
come absolutely non-competent. This absolute non-competence is func
tional, because it comes from the dynamism of the process; statically, 
before the process begins at the respective instance, those tribunals are 
absolutely competent. The identification of competence among those stat
ically concurrent tribunals takes place, in the dynamic phase, according to 
the criteria of prevention (cc. 1415 and 1416). 

- Competence is also absolute, in favor of the tribunal indicated by 
law in the following situation: incidental matters ( cc. 1588 and 1652), the 
plaint of nullity (in which situation, lacking a valid judgment, the principle 
ne bis in idem does not apply: cc. 1621 and 1624), and restitutio in inte
grum (c. 1646), because the rescinding trial allows a new (rescissory) 
judgment of the same grade as that being challenged (c. 1648). When the 
plaint of nullity is requested together with the appeal (c. 1625), the higher 
tribunal that declares the judgment null must resend the cause to the tri
bunal that pronounced the judgment ( cf. c. 1669), except in the case of the 
Roman Rota. 67 

The following are other situations related to the dynamic exercise of 
jurisdiction (and, in some way, of competence as well) that, although they 
can create nullity of the judgment, are not a manifestation of non
competence: 

- Due to recusal (cc. 1449-1451) where "the persons in question 
are to be changed, but not the grade of trial" ( c. 1450); therefore, unless all 
the judges of a tribunal are recused (in which case it would be necessary 
to request an extension or commission to another tribunal, unless there is 
another concurrent one), the competence still belongs to the tribunal 
against the judge whose recusal has been admitted. The judgment pro
nounced by a recused judge can be challenged through the plaint of reme
diab le nullity (cc. 1451 § 2, 1619, 1622,5°), in a way similar to what 

66. Cf. X. BASTIDA, "Congruencia entre el 'petitum' y la sentencia," in J. MANZANARES (Ed.), 
Cuestiones basicas de derecho procesal can6nico, cit. , pp. 63-91 ;  J. LLOBELL, "Note sulla 
congruenza e la conformita delle sentenze . . .  ," cit.; P. MONETA, "La nuova trattazione della 
causa matrimoniale," in Ius Ecclesiae 3 (1991), pp. 479-497. See introduction to the title 
regarding matrimonial causes. 
67. Cf. SRR, Facolta straordinarie di S.E. il Decano della Sacra Romana Rota, July 26, 

1981, no. 4, in AAS, 74 (1982), p. 516; NSRR (1994), a. 52. 
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occurred with the offense in the CIC/1917,68 or irremediable nullity if that 
unlawful judgment has violated the right to defense (c. 1620,7°).69 

- If a tribunal does not have a sufficient number of judges to judge a 
cause (c. 1425 § 1), it does not for that reason become non-competent: it 
may ask the bishops' conference for the permission foreseen in c. 1425 
§ 4, to have a sole judge hear the cause; if he judges without this authoriza
tion, there is neither absolute nor relative non-competence, although the 
judgment will be remediably null (c. 1622,1°). 

- The use of the oral or documentary contentious process, outside 
of the situations established by law ( cc. 1656 § 2, 1686-1688, 1690, 1710, 
1728 § 1 ), 70 involves the nullity of the judgment, at least that judgment in
dicated in c. 1622,5° (cf. c. 1669), but it does not originate the non-compe
tence of the tribunal. 

- The judgment will be irremediably null if the prohibition of 
c. 1447 is not complied with, although it is not a matter of (absolute) non
competence, but of protecting the independence of the judge. 

VI. MODIFICATION OF THE TITULI OF COMPETENCES 

l. Commission, prolongation, and delegation of competence. 

a) We have insisted that the CIC prohibits the dispensation of proce
dural law ( c. 87 § 1) and, as a result, the "relaxation" (modification) of the 
titles of competence established by the same CIC. Nevertheless, the 
Roman Pontiff not only is not subject to that prohibition-because he 
freely exercises his supreme power (c. 331)-but equity (cc. 221 § 2 and 
1 752) implies that, on certain occasions, it is appropriate or necessary to 
change the criteria of competency. This change devolves only upon the 
Roman Pontiff or upon whomever he entrusts this faculty: the only dicast
ery of the Roman Curia that-in most cases--can grant competence to a 

68. Cf. cc. 1854-1857; sentence coram HUOT, February 2, 1984, nos. 7, 18-21, in fl Diritto 
Ecclesiastico 95/2 (1984), pp. 241-254; A. QUINTELA, El atentado en el proceso can6nico 
(Pamplona 1972), pp. 91-93 and 188-191; F. ROBERTI, De processibus, cit., no. 153, pp. 449-450. 
69. Cf. G. ERLEBACH, La nullita della sentenza giudiziale 'ob ius defensionis denegatum' 

nella giurisprudenza rotale (Vatican City 1991), pp. 59, 215 and 217. 
70. Cf. Comm. 16 (1984), pp. 76-77; Signatura, Deer., July 7, 1989, in "Decreti sulla 

commissione, la proroga e altre questioni . . .  , "  cit., no. 10 ,  pp. 732-734; P.A. BONNET, fl 

giudizio di nullita matrimoniale nei casi speciali (Rome 1979), pp. 105-107, 156; c. DE 
DIEGO-LORA, "Naturaleza y supuesto documental del proceso 'in casibus specialibus,"' in 
Estudios de Derecho Procesal Canonico, III (Pamplona 1990), pp. 63-65, 198, 209-211 .  
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non-competent tribunal is the Apostolic Signature. 71 An exception to this 
principle is the commission (the concept of which we will indicate below) 
that, in favor of an outlying tribunal, can be performed by: the CDF to 
judge, normally only at the first instance, some offenses that are reserved 
for that dicastery; or the CDWDS to judge the nullity of the sacred ordina
tion (c. 1709 § 1 and PB 68). The Nuncio of Spain can commission to the 
Spanish Rota some causes for which, without this commission, that tribu
nal is absolutely non-competent. 72 

b) The proper institutions for granting competence to a non
competent tribunal are the commission and the extension of competence. 
The commission makes competent a tribunal the non-competence of which 
is absolute; the extension grants competence to the relatively non-compe
tent tribunal. In both cases, it is a matter of modifying the competence of 
whoever already possesses it, broadening it so that a tribunal that was non
competent can lawfully judge the dispute (or the type of dispute). In this 
sense, with the commission or the extension, jurisdiction is not conferred, 
inasmuch as it was already possessed by these tribunals, although they 
were non-competent. 

c) Through delegation, jurisdiction is also transferred to someone 
who does not possess it.In order to avoid conceptual and terminological 
confusion, it is necessary to distinguish two types of delegation: that by 
which jurisdiction is granted to someone who does not possess it in any 
way, because the he is not a judge without this delegation, which confers 
in the same act the respective competence; and the delegation made in 
favor of a judge ( or tribunal) in order that he be able to judge a cause for 
which, without the delegation, he is non-competent, although he already 
possesses jurisdiction. This second type of delegation can contain the 
commission as well as the extension of competence. 

The diocesan bishops, who are not subject to the prohibition of c. 135 § 3, 
can grant the first type of delegation (cc. 1419 § 1 and 1420 § 2). Neverthe
less, with respect to the latter case (in favor of a judge or tribunal that ex
isted prior to the delegation), they can only confer the commission to 
judge a cause (or types of causes) regarding which the tribunal is abso
lutely non-competent because, previously, the bishop ( or the bishops who 
erect an inter-diocesan tribunal) had made a reserve, which is normally 
material (cc. 1420 § 2 and 1423 § 2). The extension by a bishop to a 

71. Cf. c. 1445 §3,2°; PB, a. 124,2° and 3°; Signatura, "Decreti sulla commissione, la proroga 
e altre questioni . . .  , "  cit., decree no. 8, p. 731 ;  idem, Deer., undated, in F. DANEELS, "Brevis 
introductio ad declarationem . . .  ," cit., p. 411. 

72. Cf. JOHN PAUL II, M.P. Nuntiaturae Apostolicae . . .  , cit., art. 37 § 2. Cf. also M.P. 
Apostolico Hisp aniarum Nuntio , cit . ,  a. 38,2° and 3° ; SECR. ST. ,  Ordo pro causis 
iudicialibus expediendis in Tribunali Rotae Nunciaturae Apostolicae in Hispania, 1952, 
a. 23, in X. OCHOA, Leges Ecclesiae, III, no. 2328n. 
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vicarious tribunal does not in fact seem possible, because the competence 
of both either coincides (in which case the bishop cannot extend the com
petence he lacks), or if it differs it is because the bishop has made a re
serve, which makes his tribunal absolutely non-competent (and, therefore, 
the applicable institution is the commission of competence, not the exten
sion). If the tribunal has received jurisdiction through delegation, it is also 
absolutely non-competent for causes not contemplated in the delegation, 
except for connected causes73; therefore, the extension is not possible. On 
the other hand, these options for the bishops can only be exercised within 
the (normally territorial) scope of their jurisdiction ( c. 1469; c. 201 § 2 
CIC/1917), because the granting of competence by one diocesan tribunal 
Ca quo) to another ( ad quem) is prohibited, even with the consent of the 
respective bishops. 74 The justification for this prohibition is simple: if the 
tribunal ad quem were considered to be a delegate of the bishop a quo, 
the bishop would exercise jurisdiction extra territorium, which is prohib
ited by c. 1469. In addition, the bishop of the diocese ad quem cannot 
grant to this tribunal the competence he himself lacks ( which belongs to 
the bishop of the diocese a quo), even if it is relative non-competence. 

2. Judicial forwarding of the commission and of the prolongation 
before the Apostolic Signature 

a) The bishops may only perform delegation and commission within 
their dioceses (barring the exceptional circumstances of c. 1469 § 1, or to 
gather evidence: c. 1469 § 2) and regarding matters not reserved by the 
Roman Pontiff. Any other modification of competence only devolves upon 
the pope and the Roman dicastery to which he has entrusted, with some 
limits, said power, which in most cases is the Apostolic Signature. The pro
visions regulating the modification of competence by the Signature are: 
c. 1445 § 3,2°, art. 124,2° and 3° of Pastor bonus, art. 18,2° and 3° of the 
SNAS and some rescripts by the Secretary of State (whose faculties ad 
tempus have been extended). 75 From all these provisions -which do not 
always precisely use the terms jurisdiction, competence, extension and 

73. Cf. c. 1414. The doctrine differs as to the scope of the delegation that allows the 
connection: for it is only possible in the "universal" delegation (cf. F. ROBERTI, De 
processibus, cit., no. 79, pp. 218-219); for others it is possible also in the delegation ad 
casum (cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, cit., p. 78). 

74. Cf. the decree of the Signatura, June 22, 1989, cit. 
75. Cf. SECR. ST., Rescritto al Prefetto della Segnatura Apostolica sulla commissione e la 

proroga della competenza, March 26,  1974, in X. OCHOA, Leges Ecclesiae, V, no. 4279; 
Rescritto al Prefetto della Segnatura Apostolica su alcune Jacolta riguardanti: il 
trasferimento delle cause ad un tribunale diverso da quello competente, la dispensa dalle 
leggi di procedura e la sanazione di atti giudiziari nulli, May 21 ,  1975, no. 1, ibid. , 
no. 4384. 
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commission76-it can be concluded that the Apostolic Signature, by virtue 
of its administrative power equivalent to that of a "Congregation for jus
tice," possesses vicarious power to grant: the commission to the Roman 
Rota to judge a cause at the first instance (c. 1444 § 2); the extension to an 
outlying tribunal of the first instance; the commission to an outlying tribu
nal of the first instance to judge at the second or third instance; and the 
commission to an outlying tribunal of the second instance to judge at the 
second instance or third instance a cause from a tribunal of which it is not 
an appeals tribunal, according to the provisions of cc. 1438 and 1439. 

b) In all cases, the following are necessary and cumulative condi
tions: the request of one party and the consent of the other, although, pur
suant to Pastor bonus 124,2° and 3°, it could be sufficient to "hear" the 
other party, similarly to the prescription of c. 1673,3° and 4°; just cause 
(the impossibility of constituting a tribunal at the competent see due to a 
lack of suitable persons, to facilitate the instruction, to avoid translations, 
etc.); and the commission must be ad casum (per cause singole). The Sig
nature can grant stable extensions of competence, which are usually ad 
tempus, at the request of the bishop a quo with the consent of the bishop 
of the tribunal ad quem (c. 1445 § 3,2°; PB 124,3°). However, the approval 
of the Roman Pontiff is necessary for commissions at the stable second or 
third instance, or at the fourth or subsequent instance ad casum ( cf. the 
rescript of 1974, cited). 

c) At present, there are stable local tribunals of the third instance in 
Spain (the Rota of the Nunciature) and Hungary (the tribunal of the Pri
mate). The tribunals of Poland, Lithuania, and Cologne (Germany) were 
eliminated, because the Holy See is tending to eliminate these exceptions 
to make the Roman Rota the only stable tribunal of the third instance, and 
any party will be able to appeal ( at the second instance) to that tribunal 
without the need for consent from the other party. 77 

d) The Signature can also amend the perpetuatio iurdictionis 
( c. 1512,2°), transferring the cause to another tribunal, when grave viola
tions of procedural law are proven, and the situation cannot be remedied 
by substituting the judges ( cf. cc. 1450 and 1624). In order to determine the 
new tribunal (it would always be a commission) it is necessary to hear the 
opinion of the parties (rescript of 1975). The Deacon of the Roman Rota, 
by virtue of some special faculties granted by the Roman Pontiff, can also 
modify the perpetuatio iurisdictionis transferring the cause to the Rota 
when, upon hearing the cause incidentally, there arise irregularities so 

76. Cf. J. LLOBELL, "Centralizzazione normativa processuale . . .  ," cit., pp. 465-475. 
77. Cf. Z. GROCHOLEWSKI, "De ordinatione ac munere tribunalium in Ecclesia ratione 

quoque habita iustitiae administrativae," in Ephemerides Juris Canonici 48 (1992), p. 55; 
J . -C .  PERISSET, "Questions canoniques concernant les Pays sortis de la domination 
communiste dans l'Est Europeen," in Revue de Droit Canonique 43 (1993), p. 209. 
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grave that they make one presume the (procedural or substantive) unlaw
fulness of the definitive judgment of the lower tribunal. 78 

3 . Unlawful prolongation 

a) Although it is evident that the Holy See wishes to reserve the mod
ification of titles of competence, the canonical code recognizes the exten
sion in fact when a relatively non-competent tribunal does not reject the 
petition, and the respondent does not lodge a declinatory exception of 
non-competence (before the judge who has summoned the respondent) 
before the decree of litis contestatio (cc. 1505 § 2,1°, 1459-1461).79 

b) The Code's desire to prohibit any modification of titles of compe
tence without the express intervention of the competent dicastery of the 
Roman Curia was manifested at the genesis of the CJC/1917 and in various 
legislative and administrative interventions of the Holy See, which 
stressed the nature ad validitatem of some requirements of titles of com
petence for matrimonial causes (see introduction to the title on matrimo
nial causes and the commentary on c. 1673). Therefore, departing from 
the general opinion of doctrine80 and jurisprudence, we believe that the 
will of the legislator of the CICs of 1917 and 1983 is that the non
competent tribunal (with absolute and relative non-competence) contin
ues to be non-competent after the decree of litis contestatio, a decree that 
only has effect with respect to the object of the dispute (cc. 1513-1516), 
not with respect to the competence of the non-competent tribunal 
(c. 1512,2°). 

c) Because the ( absolute and relative) non-competence of the tribu
nal is not remedied, the personal sanctions ( on judges and legal represen
tatives) provided in cc. 1457 § 1 and 1488 are possible, although the effects 
of the two types of non-competence of the judgment differ :  if non
competence is absolute, the judgment is irremediably null (c. 1620,1°); if 
the non-competence is relative, the judgment is, in principle, unchallenge
able due to that autonomous violation of the law. We say "in principle" be
cause c. 1460 § 2 has introduced the possibility of the plaint of nullity and 
of restitutio in integrum against a judicial decision rejecting the excep
tion of relative non-competence. This reflects a certain inconsistency in 
the system. On the one hand, the CIC has not included the titles of matri
monial competence-which, in canonical practice, originate the vast 
majority of causes (see introduction to the title on matrimonial causes and 

78. Cf. note 67. 
79. Cf. sentence coram SABATTANI, March 13, 1958, in SRR Dec 50 (1958), pp. 143-155; 

sentence coram HUOT, February 2, 1984, cit., nos. 6, 18 and 20. 
80. Cf. one of the few exceptions to that "communis opinio" in A. BERNARDEZ CANT6N, 

"Tratamiento juridico de la competencia territorial o relativa en las causas matrimoniales," in 
Dimensiones juridicas del factor religioso. Estudios en homenaje al Prof L6pez-Alarc6n 
(Murcia 1987), pp. 65-79. 
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the commentary on c. 1673)-among those of absolute competence, as 
nonetheless do the civil systems, at least in causes in which the public 
good is directly involved (e.g., in matrimonial causes).81 On the other 
hand, the CIC offers some challenges with a difficult theoretical applica
tion and interpretation, which weaken the stability and security of juridi
cal relations subject to a relatively non-competent judge. 82 Nevertheless, 
achieving this stability and security was the motive that justified the au
tonomous non-nullity of the judgment by said judge; as a result the norm 
can be considered inconsistent. In fact, declaring nullity of the judgment 
of a non-competent judge (at least in causes of nullity of marriage) pro
vides greater security for the value of the judgment than affirming the 
principle of the validity (in that it is relative non-competence) and, at the 
same time, introducing challenges that violate this principle. 83 In any 
event, the new challenges established in c. 1460 § 2 guarantee, for the 
party who lodged the exception, the protection of the right to be judged by 
the competent tribunal, which creates an important legislative improve
ment in the current CIC over the CIC/1917. 

d) The most recent canonical doctrine justifies the traditional inter
pretation of the normative system, arguing that it is a matter of a conces
sion in which the legislator "runs a calculated risk," because he does not 
find it necessary to respect titles of competence in order to guarantee that 
the trial will be secundum veritatem84; or because c. 10 does not consider 
the relatively non-competent judge to be disqualified. 85 

With regard to the first objection, experience (manifested in provi
sions to protect the respect of titles of competence in causes of nullity of 
marriage) shows the direct relationship between the violation of titles of 
competence and the motives justifying the declaration secundum veri
tatem of the nullity of the matrimonial bond.86 

With respect to the non-disqualifying nature of relative non-compe
tence, it is necessary to remark that c. 10 distinguishes between nullity of 
the act ( of the judgment in our case) and disqualification of the subject ( of 
the judge). It is true that, according to c. 124 § 1, the disqualification of the 
tribunal could not be affirmed, because law does not establish the typical 

81. Cf. A. DE LA OLIVA-M.A. FERNANDEZ, Lecciones de derecho procesal, I, 2nd ed. 
(Barcelona 1984), pp. 233-236. 
82. Cf. J. LL0BELL, "11 giudicato nelle cause sullo stato delle persone," in !us Ecclesiae 5 

(1993), pp. 283-313; idem, "Perfettibilita e sicurezza della norma canonica," in CPITL, "Ius in 
vita et in missione Ecclesiae. " Acta Symposii Internationalis Juris Canonici, in Civitate 
Va ticana celebra ti diebus 1 9-24 aprilis 1993 (Vatican City 1994), pp . 1231-1258, §8; 
S. VILLEGGJANTE, "Le questioni incidentali, " in P.A. BONNET-C. GULLO (Eds.), fl processo 
matrimoniale canonico, cit., pp . 665-672. 

83. Cf. J . LL0BELL, "Centralizzazione normativa processuale . . . ," cit. , pp. 465-477. 
84. Cf. P.A. BONNET, "Lesjugements en general," cit., §2.1.2. 
85. Cf. M.J. ARROBA, Diritto processuale canonico, cit., pp . 84-85 and 109-110. 
86. Cf. c. 1488 §2 and the sentence coram HUOT, February 2, 1984, cit. 
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sanction of the act performed by the disqualified person: in our case, nul
lity of the judgment pronounced by the relatively non-competent judge. 
This approach involves considering that the absolute non-competence de
rives from principles of public law (which is observed in the procedural 
order determined to protect the public good) ,  while relative non-compe
tence would come from mere principles of private law (for the benefit of 
the convenience of the parties) and, therefore, the respective titles would 
be waivable by the parties .87 However, c. 1407 § 1 uses a disqualifying for
mula: "nemo in prima instantia conveniri potest, nisi coram iudice eccle
siastico qui competens sit ob unum ex titulis qui in cann . 1408-1414 
determinantur" (cf. c .  39 on administrative acts) .  When it is a matter of ec
clesiastical law, the legislator has wanted to correct the immediate conse
quence of disqualification (nullity of the judgment) ,  retaining the personal 
effects of the violation of c .  1407 § 1 .  For this reason, the sanctions of 
c. 1457 § 1 are possible, even if the judgment is valid, giving rise to weak
ened disqualification. Doctrinal justification of the current legal system 
(with strict logical coherence, demonstrating the substantive incoherence 
of the system) leads to a contradictory statement: it is said that the rela
tively non-competent judge is nonetheless absolutely competent. 88 

In favor of our thesis, we can invoke another line of reasoning that is 
directly related to the ecclesiological basis of the power of the diocesan 
bishop . Membership in the College of Bishops ( due to the mere receipt of 
the fullness of the sacrament of the order) involves a certain power of 
each bishop over the entire Church . 89 However, in each diocese-apart 
from the power of the Roman Pontiff (cc. 331,  333, etc.)-the proper and 
immediate ordinary power belongs only to the diocesan bishop . 90 The 
power of the other bishops-and, even more so, of their tribunals-is lim
ited by this ecclesiological fact, which provides the canonical concept of 
(relative) non-competence a nature and a force different from those that 
that same institution possesses in civil systems . The tribunals of each 
State receive jurisdiction and limits on their exercise (competence) from 
the same source of power ("the sovereign people," in democracies91) .  Ca
nonical tribunals receive jurisdiction from the holder of the proper power 
(the diocesan bishop), with the limits of competence established by the 
Roman Pontiff in laws, without which the power of each bishop-and of 
his tribunal- would be ecclesiologically interchangeable with that of the 
pastor of another diocese. 

87. Cf., above all, F.X. WERNZ-P. VIDAL, Ius Canonicum, VI, De processibus (Rome 1949), 
no. 47, pp. 53-55. 
88. Cf. J.L. ACEBAL LUJAN, commentary on c. 1407, in CIC Salamanca; M.J. ARROBA, Diritto 

processuale canonico, cit., pp. 84-85, 115-116. 
89. Cf. CD 2-6; cc. 336, 967 § 1, etc. 
90. Cf. CD 8; c. 381. 
91. Cf. Constituci6n Espanola, December 6, 1978, a. 117, 1°; Costituzione della Repubblica 

Italiana, December 27, 1947, a. 101. 
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4. Moment of the process in which the competent tribunal is 
determined 

With regard to the moment of the process in which the competent tri
bunal is determined, some practical criteria should be presented: 

a) The non-competent tribunal at the moment of receiving the peti
tion must reject it (cc. 221 § 1, 1505 §§  1 and 2,1°). 

b) Canon 1512,2° indicates that the perpetuatio iurisdictionis be
longs to the judge who possesses a legitimate title of competence at the 
moment at which "the summons ( on the respondent) has been lawfully 
served or the parties have appeared before the judge to handle the 
cause."92 Therefore, it is not enough to be competent at the moment when 
the petition is accepted and the decree of summons is pronounced; it is 
necessary to be so at the moment when the summons is served on the re
spondent. 

c) Having possessed perpetuatio iurisdictionis in a cause for which 
the tribunal was competent, but the instance of which abated ( c. 1520) or 
was the object of the waiver ( cc. 1524-1525)-and consequently the defin
itive judgment had not been pronounced ( c. 1517)-cannot be invoked as 
a title of competence. In this case, unless the action has been extinguished 
(c. 1492 § 1) or it has been waived (c. 1485), it is possible to initiate a new 
instance at the same grade as the one that did not conclude with the judg
ment, and on the same cause: if there is no judicial decision on the merits, 
the principle ne bis in idem does not apply. The new petition can only be 
presented before the same tribunal if it is still competent, because the 
former competence (that which allowed the expired process) does not 
constitute, in itself, an autonomous title of competence; what we call the 
"historical forum" does not exist according to a response of the CPI. 93 

d) If one of the parties comes to possess any of the conditions estab
lished in c. 1405 §§ 1 and 3, the tribunal that has already summoned the re
spondent loses the perpetuatio iurisdictionis , unless it is the one 
provided by that canon, and it must transfer the cause to the new subjec
tively-competent tribunal. 94 In order to determine the various possibilities 
according to the phase of the process and the effect of this absolute non
competence, some of the criteria taken from the "laws enacted in similar 
matters" may be useful (c. 19).95 

92. Cf. c. 1507 §3. See the commentaries on those canons. 
93. Cf. Responsio 2a ad propositum dubium in plenario coetu diei 29 aprilis 1986. 

Summus Pontifex Joannes Paulus II die 1 7  maii 1986 eam publicari iussit, in AAS 78 
( 1 986) , p. 1324; J. LLOBELL, "Acci6n, pretension y fuero del  actor en los procesos 
declarativos de la nulidad matrimonial," in /us Canonicum 27 (1987), pp. 639-642. 
94. Cf. J. OCHOA, "I titoli di competenza," cit., p. 143; F. ROBERTI, De processibus, cit., 

no. 149, p. 434. 
95. Cf. the temporary provisions of M.P. Sollicita cura, cit. ; J. LLOBELL, "Il tribunale di 

appello del Vicariato di Rome," cit., pp. 274-277. 
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1404 Prima Sedes a nemine iudicatur. 

The First See is judged by no one. 

SOURCES: c. 1556 

CROSS REFERENCES: cc. 331, 333 § 3, 361, 1405 § 2, 1629,1° 

C OMMENTARY 

Joaquin Llobell 

LLOBELL 

1. Subjectively, the expression "First See" in c. 1404 refers only to 
the Roman Pontiff, as expressly indicated in c. 1058 of the CCEO. Given 
the "the nature of things or from the context" of the provision (c. 361), it 
is evident that any other member of the faithful is subject to some canoni
cal jurisdiction, even if that member has the highest sacramental or juris
dictional position ( c. 1405). 

2. The acts of any ecclesiastical body-except acts of the Roman 
Pontiff or an ecumenical council, which also holds supreme power 
(cc. 336 and 337 § 1), presupposing the intervention of the pope (c. 341 
§ 1 )-are subject to various controls: 

a) At the outlying level (particular churches, etc.). Legislative power 
is controlled by the Roman Pontiff through the dicasteries of the Roman 
Curia by the recognitio ( cc. 446 and 455 § 2) and the recourse established 
by Pastor Bonus 158. Judicial power is subject to various challenges to 
judgments before outlying tribunals or the Holy See. The lawfulness of 
acts of the administrative or executive power are directly guaranteed by 
the process of hierarchical recourse and, indirectly ( once the administra
tive channels before the Roman Curia are exhausted), through judicial 
channels, by the administrative-contentious process (c. 149 § 2, 1400 § 2 
and 1445 § 2). 

b) At the level of the Roman Curia. The legislative power stricto 
sensu is not possible without the express intervention of the Roman Pon
tiff ( cc. 29 and 30; PB 18). Therefore, there is no right to challenge a norm 
of the universal legislator. Acts of the administrative power not specifi
cally confirmed by the Roman Pontiff (c. 1405 § 2) are susceptible to the 
administrative-contentious process (the acts of the third section of the Ap
ostolic Signatura before the second section). All judicial decisions of the 
apostolic tribunals admit some challenge: the valid decisions of the first 
instance on the merits of the cause through the appeal to another panel of 
the same tribunal; other decisions, through the plaint of nullity, full 
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reinstatement, and nova causae propositio, depending on the competence 
of each apostolic tribunal and the norms of the respective challenge, com
ing from common law and the particular law of each apostolic tribunal. 1 

3. The provision of c. 1404 does not involve a lack of limits on the 
power of the Roman Pontiff, who is subject to the norms of divine law, in
cluding the lack of power to deprive the diocesan bishops' power of mean
ing. 2 Nevertheless, canon law does not recognize any jurisdiction over the 
person of the Roman Pontiff or his juridical acts. 3 Since the provision of 
c. 1404 can be directly traced to divine law, it cannot be disposed of by the 
Roman Pontiff. Therefore, it is impossible to claim that the principle 
"Prima Sedes a nemine iudicatur" can suffer any limitation from interna
tional agreements ratified by the Holy See, which are part of the canon 
law ( c. 3). If any of these conventions should establish the subjection of 
the supreme authority of the signatory communities of that agreement to 
any jurisdictional organ, the Holy See cannot sign that treaty without ex
cluding the subjection of the Roman Pontiff (cf. c. 365 § 1,2°) or, should he 
sign it, he should denounce it. 

The situation would be different if it derived from the demands of in
ternational agreements signed by the Holy See that were contrary to the 
provisions of canon law not required by divine law. In this case, if there is 
no express reserve, the requirements of these agreements would be ca
nonical norms that would derogate the internal legislation ( c. 3). Exam
ples of hypothetical procedural demands on canon law derived from 
international agreements could be the need for technical defense in any 
process or procedure, for the right to appeal, for the reasoning of a judg
ment, etc. 

1. Cf. c. 1444 §1 ,2° and §2; SNAS, arts. 77 and 82; Signatura, sentence coram Fagiolo, 
February 27, 1993, cit. in J. LLOBELL, "Note sull'impugnabilita delle decisioni della Segnatura 
Apostolica," in Ius Ecclesiae 5 (1993), pp. 684-687 and 697-698; G. MONTINI, "De querela 
nullitatis deque restitutione in integrum adversus sententias Sectionis Alterius Supremi 
Signaturae Apostolicae Tribunalis," in Periodica 82 (1993), pp. 669-697. 

2. Cf. J. HERVADA, "Estructura y principios constitucionales del gobierno central," in Ius 
Canonicum 22 (1971), p. 51; E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 
2nd ed. (Pamplona 1993), p. 167; J. LLOBELL, "Centralizzazione normativa processuale," in Ius 
Ecclesiae 3 (1991), pp. 432-435. 

3. See commentaries to cc. 333 §3, 1405 §2 and 1629,1°. 
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§ 1.  lpsius Romani Pontificis dumtaxat ius est iudicandi 
in causis de quibus in can. 1401: 
1 ° eos qui supremum tenent civitatis magistratum; 
2° Patres Cardinales; 
3° Legatos Sedis Apostolicae , et in causis poenali

bus Episcopos; ( 4) alias causas quas ipse ad suum 
advocaverit iudicium. 

§ 2.  ludex de actu vel instrumento a Romano Pontifice in 
forma specifica confirmato videre non potest, nisi ip
sius praecesserit mandatum. 

§ 3. Rotae Romanae reservatur iudicare : 
1 ° Episcopos in contentiosis, firmo praescripto 

can. 1419 § 2; 
2° Abbatem primatem, vel Abbatem superiorem con

grega tionis monasticae , et supremum Modera
torem institutorum religiosorum iuris pontificii; 

3° dioeceses aliasve personas ecclesiasticas, sive 
physicas sive iuridicas, quae Superiorem infra 
Romanum Pontificem non habent. 

§ 1. In the cases mentioned in Can. 1401, the Roman Pontiff alone has the 
right to judge: 
1 ° Heads of State; 
2° Cardinals; 
3° Legates of the Apostolic See and, in penal cases, bishops; 
4 ° other cases which he has reserved to himself. 

§ 2. A judge cannot review an act or instrument which the Roman Pontiff 
has specifically confirmed, except by his prior mandate. 

§ 3. It is reserved to the Roman Rota to judge: 
1 ° Bishops in contentious cases, without prejudice to Can. 1419 § 2; 
2° the Abbot primate or the Abbot superior of a monastic congrega

tion, and the supreme Moderator of a religious institute of pontifi
cal right; 

3° dioceses and other ecclesiastical persons, physical or juridical, 
which have no Superior other than the Roman Pontiff. 

SOURCES: § 1: c. 1557 §§ 1 et 3; PrM 2 §§ 1 et 3 
§ 2: C. 1557 § 2 

CROSS REFERENCES: cc. 29, 30, 333 § 3, 1417, 1444 § 2 
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C OMME NTARY 

Joaquin Llobell 

l. Cases reserved or advocated to the judgment of 
the Roman Pontiff (§ 1) 

c. 1405 

The cases considered in c. 1405 are the major causes, which are of 
two types: a iure, when the specific situation is described by the norm, 
and ab homine, when it is the transfer of a cause not explicitly reserved by 
law (§ 1,4° and c. 1444 § 2). The reservation possesses a material limita
tion, since it must deal with causes belonging to the proper jurisdiction of 
the Church (cf. cc. 1401 and 1671). Therefore, to the extent that the 
Church has waived the privilege of the forum, processes involving a per
son indicated in c. 1405 on matters that are not exclusive to the canonical 
jurisdiction can fall under both civil and canon law, according to the com
petence of each system. These are called mixedforumcauses. 

The expression causas spiritualibus adnexas (c. 1401,1°) is very 
broad. Any disputes between persons subject to canon law could be con
sidered such, by reason of the parties to the cause ( cf. 1 Cor 4-6)-espe
cially if the respondent possesses a certain ecclesiastical importance 1-or 
when a non-baptized person, for reasons of conscience, wishes to sue a 
person subject to canon law (c. 1476). According to an objective criterion, 
for example, the following are included among causas spiritualibus adn
exas: marriage (sacramental or not2) ,  civil acts affirmed by an oath that 
puts God as a witness (cc. 1199 § 1 and 1200 § 1), crimes defined by canon 
law and civil law, contracts that are important in both systems ( cf. 
c. 1290), etc. 

In all mixed forum causes in which the respondent is a person indi
cated in c. 1405, any plaintiff (baptized or not: c. 1476) who wishes to sub
mit the dispute to the jurisdiction of the Church must address the Roman 
Pontiff or the Roman Rota. A refusal to exercise this jurisdiction for rea
sons of expediency could involve an omission that would allow the impo
sition of sanctions (c. 1457 § 1). 

1. Cf. coram PALESTRO, decree, April 13, 1988 and sentence, June 15, 1988, in Ius 
Ecclesiae 1 (1989), pp. 581-614; J. LLOBELL, Aspetti del diritto alla difesa, il risarcimento 
dei danni e al tre questioni giurisdizionali in alcune recenti decisioni rotali, ibid. , 
pp. 587-611.  

2.  Cf. SIGNATURA, "Dichiarazione sulla giurisdizione della Chiesa cattolica riguardo al 
matrimonio celebrato tra due non cattolici, battezzati o no, e sul relativo processo giudiziario 
canonico," May 28, 1993, in Ius Ecclesiae 6 (1994), p. 366. See the commentary on cc. 1671 
and 1672. 
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The commentators on the CJC/1917 were not in agreement concern
ing whether the subjective competence determined in c. 1557 (similar to 
the current c. 1405) applied to the benefit of either party or only the re
spondent. 3 Lega-one of the main drafters of the book De processibus
maintained the first position, invoking the "mind and the will of the legisla
tor" (CJC/1917 c. 18; CIC c. 17). The current c. 1405 seems to agree with 
this approach, constituting a necessary forum, regardless of whether or not 
these persons are the plaintiff or the respondent. In favor of this interpreta
tion (which involves an exception, not accepted by doctrine,4 to the princi
ple according to which the plaintiff follows the forum of the respondent), 
the mens legislatoris and the ratio legis can be invoked. If the law does 
not establish any privilege but seeks to protect the dignity of the public 
functions performed by those people and the independence of the judges, 5 

these arguments apply if these persons are either plaintiffs or respondents. 

On the other hand, the principle actor forum rei sequitur was ap
plied to these causes in the law prior to the Code in the context of the 
"privilege of the forum," according to which an ecclesiastical person could 
be sued only before an ecclesiastical tribunal, regardless of the object of 
the dispute. However, if an ecclesiastical person were to act against a lay
person in matters not pertaining to the exclusive jurisdiction of the 
Church, he was to turn to the civil tribunal. 6 As a result, the principle actor 
forum rei sequitur only is applied in first instance causes of relative com
petence in which there is not a forum concurrent with that of the respon
dent's domicile, not in causes of subjective or functional material absolute 
competence. 

If any of the subjective juridical conditions established in c. 1405 is 
acquired with a cause pending before any other ecclesiastical tribunal in 
first or second instance, intervening absolute non-competence occurs and 
must be declared ex officio (cf. cc. 1459 § 1 and 1461). It is the only crite
rion of competence that may be modified a iure, which gives rise to an ex
ceptional interruption of the perpetuatio iurisdictionis. All acts of the 
cause and the process (cc. 1472, 1522, 1451 § 2) performed up to that mo
ment are valid and must be placed at the disposal of the Roman Pontiff or 
any tribunal to whom he delegates the cause, without the need for the no
tification established in c. 1417 § 2,7 since it is not a transfer ab homine 

3. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I (Rome 1938), 
pp. 33-36; F. ROBERTI, De processibus, I, 2nd ed. (Rome 1941), no. 63, p. 187. 

4. Cf. J.L. ACEBAL LUJAN, commentary on c. 1405, in Salamanca Com. 
5. Cf. Comm. 10 (1978), p. 220; J. OCHOA, I titoli di competenza, in P.A. BONNET-GULLO 

(Eds.), fl processo matrimoniale canonico, 2nd ed. (Vatican City 1994), pp. 143-144. 
6. Cf. E.F. REGATILLO, Institutiones iuris canonici, II, 4th ed. (Santander 1951), no. 342, 

p. 218. 
7. Cf. SIGNATURA, litt. circ. De effectibus, quoad exercitium iurisdictionis iudicis 

competentis, recursus ad Romanum Pontificem, December 13 ,  1977, in AAS 70 (1978), 
p. 75. 
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but a iure. Canon 1518,2° allows the pronouncement of judgment by a tri
bunal found non-competent after litigation begins if it has given the decree 
of conclusion of the cause (c. 1599 § 3). If this decree has not been pro
nounced, the instance must be suspended and pursued before the pontifi
cal tribunal (c. 1518,1°), because the outlying tribunal becomes absolutely 
non-competent. The reservation in favor of the Roman Pontiff does not re
quire that he judge the cause personally; c. 331 indicates that the Roman 
Pontiff exercises the power "freely." Normally, the pope judges these 
causes through auditors of the Roman Rota, a commission of cardinals, 
etc., depending on the circumstances of the case. 

The regulation of delegated judicial power was profoundly modified 
by the C/C/1917. 8 In the current discipline, a judgment from a delegate 
cannot be appealed to the delegator, since both constitute the same tribu
nal, such as the decision of the judge with vicarious power with respect to 
the proper ordinary (c. 1420 § 2). Canon 1880,2° of the C/C/1917 indicated: 
"There is no appeal of the judgment from the judge delegated by the Holy 
See to hear a cause, with the clause 'appeal excluded' ('appellatione re
mota')." In the law prior to the Code, delegations by the Roman Pontiff in 
favor of a judge who could easily act contra legem or unjustly, were fre
quent. Therefore, included with the clause "appellatione remota"-which 
could only be put there by the Roman Pontiff or the Ecumenical Coun
ci19-the challenge to the judgment of the delegate before the Roman Pon
tiff was allowed.1° Canon 1880,2° was interpreted as a prohibition on 
appealing against the merits of the cause (the appeal stricto sensu), but al
lowing a challenge for other reasons.11 

Currently, in the case of the delegate for the causes of c. 1405 § 1, the 
judgment is unappealable, unless there is a precautionary measure against 
the appellate tribunal in the assignment of the cause.12 Nevertheless, 
causes judged by the Roman Rota in the first instance (because it is a del
egate tribunal, 13 not when the Roman Pontiff directly designates intuitu 
personae, the members of the delegate tribunal, even if all of them are 
Rotal judges) are appealable before the Rota, "unless the rescript entrust
ing the task provides otherwise" (c. 1444 § 2). 

In the law prior to the Code, the reservation of "Heads of State" 
(§ 1,1°) was the custom in force in the Roman Curia (at least in matrimo
nial causes) and did not involve the non-competence of the diocesan 

8. Cf. F. ROBERTI, De processibus, cit., nos. 140-143, pp. 408-421 .  
9. Cf. F.X. WERNZ, [us Decretalium, V/1, (Prati 1914), p. 538. 

10. Cf. X II, 28, 53. 
11. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, II (Rome 1950), 

pp. 980-981. 
12. Cf. Comm. 11 (1979), p. 149. To the contrary, Z. GROCHOLEWSKI, "L'appello nelle cause 

di nullita matrimoniale," in Forum 2/4 (1993), p. 22. 
13. Cf. NSRR (1982), a. 25 §2. 
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bishops.14 Canon 1557 § 1,1 ° of the CJC/1917 included in this phenomenon 
the children and "and those upon whom devolves the immediate right of 
succession in the sovereignty."  Canon 5 of the 1976 Schema15 retained this 
wording which, in 1978, was modified to the current text.16 Some commis
sion members proposed deletion of this title of competence as "a medieval 
throwback," 17 but it was deemed appropriate to retain it because, "even if 
it is an extremely rare case .. .  it deserves to be judged by the Roman Pon
tiff, who enjoys sufficient independence."18 Part of the most recent doc
trine does not accept this justification, finding it "hardly worthy with 
respect to other tribunals, including the Roman Rota." Moreover, other 
public functions are equally able to exercise pressure over tribunals but 
are not included in this phenomenon. 19 

According to Ochoa, the reservation does not involve a privilege but 
a manifestation of deference of the canonical system to the public office 
with which the person is vested. The judicial independence argument
adduced by the code commission, following tradition20-is also important, 
because, even if this title does not protect all situations that might merit it, 
it highlights the need to vigorously protect the principles constituting the 
process in other cases, such as in the penal or administrative-contentious 
process. 

Only heads of state are included, regardless of their title (king, presi
dent of the republic, etc.) or whether they are head of state at the moment 
the process begins, according to national or international norms defining 
that juridical status, and even if they cannot exercise their authority be
cause they are impeded, in exile, etc. With respect to matters over which 
the Church possesses jurisdiction, it does not matter whether or not the 
head of state is baptized ( c. 14 76). If the status as head of state should 
cease after the summons, the competence does not suffer any modifica
tion (c. 1512,2°). Nevertheless, if this status is acquired while the cause is 
pending, non-competence will take effect, which involves the loss of the 
perpetuatio iurisdictionis of the outlying tribunal in favor of that indi
cated in c. 1405. 

This title does not include the consort. 21 However, in causes with the 
consort in which the head of state is also a party, as in causes of nullity of 
marriage or separation (cc. 1674 and 1694), there will necessarily be the 
reserve in favor of the Roman Pontiff. 

14. Cf. F.X. WERNZ, Jus Decretalium, IV/2, 2nd ed. (Prati 1912), pp. 683-684. 
15. Cf. Code Commission, Schema canonum de modo procedendi pro tutela iurium seu 

de processibus (Typis Polyglottis Vaticanis 1976). 
16. Cf. Comm. 10 (1978), p. 220. 
17. Cf. Comm. 10 (1978), p. 220. 
18. Ibid. 
19. Cf. J. OCHOA, I titoli di competenza, cit., pp. 142-144. 
20. Cf. F.X. WERNZ, !us Decretalium, IV/2, cit., p. 684. 
21. In a different sense, cf. P.V. PINTO, I processi nel codice di diritto canonico. Commento 

sistematico al Liber VII (Vatican City 1993), no. 26, p. 67. 
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"Cardinals" (§ 1,2°), from the time their creation becomes public "in 
the presence of the College of Cardinals" ( c. 351 § 2) meeting in consistory 
( c. 353) are covered under this reservation. Cardinals in pectore are not 
included (c. 351 § 3). iSince a Cardinal is appointed for life, the reserva
tion of the competence continues even if he ceases in office at the age of 
75 or 80.22 

The causes foreseen in this reservation, as in all other reservations 
of c. 1405, are those that come from civil (contentious: patrimonial, status 
of persons, etc.) or penal acts (c. 1400 § 1), not from administrative acts 
performed by those persons because they hold administrative power ( con
tentious-administrative: cc. 1400 § 2 and 1445 § 2). Nevertheless, if those 
holding administrative power act unlawfully in its exercise, they can be 
sued personally in a penal or contentious process before the competent 
tribunal to "repair the damage caused" ( c. 128). 

"Legates of the Apostolic See" (§ 1,3°) are reserved. In this canon, 
the CIC uses a different terminology than in cc. 362-367, which refers to 
"Legates of the Roman Pontiff." The terminology of this canon ( which re
peats that of the CJC/1917) is formally broader (c. 361), although it is ma
terially the same. Legates can perform diverse (stable or ad casum) 
functions as representatives of the Holy See before ecclesial or interna
tional organs. This group includes nuncios, pro-nuncios, intemuncios, ap
ostolic delegates, observers, etc. 

The reservation of c. 1405 applies to any cause in which the legate is 
a party during his mission ("durante munere").23 It also applies to any 
cause in which the penal or contentious matter is acts performed by the 
legates in the exercise of their mission, even if at the moment the process 
begins they have lost their status as a legate. Therefore, the reserve has a 
different breadth depending on the stability of the representation. 

"In penal cases, bishops" (§ 1,3°) are included in the reservation, 
which includes all bishops, regardless of the office they hold. 24 It is based 
on deference to the fullness of the sacrament of order possessed by bish
ops, including those with no other power of jurisdiction than that which 
comes from the fact that they belong to the College of Bishops. 25 

Persons who are not bishops but perform the office of proper ordi
naries in a secular jurisdictional structure possess the power of "episco
pal" jurisdiction26; they are not included in this category. Commentators 
on the CJC/1917 offered diverse solutions to this issue. Some denied the 
reservation to the Roman Pontiff with penal causes involving persons who 

22. Cf. c. 354; PB 5 §2; RGCR 41 §§1  and 3. 
23. Cf. F. ROBERTI, De processibus, cit., no. 63, p. 184. 
24. Some include those who "are equivalent in law" (c. 381 §2): cf. M.J. ARROBA, Diritto 

processuale canonico (Rome 1993), pp. 90-91 and 94. 
25. Cf. Comm. 10 (1978), pp. 220-221 .  
26. J. HERVADA, Diritto costituzionale canonico (Milan 1989), p. 246. 
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govern a diocese without being bishops and affirmed the reserve for the 
Rota for contentious causes concerning the same persons. 27 Others be
lieved that the reservation of contentious causes involving bishops to the 
Rota referred only to causes de statu personarum ( e.g., on the status of le
gitimate son), but not to strictly patrimonial causes.28 The current norm 
distinguishes between bishops and prelates with proper ordinary power of 
secular jurisdiction who have not been consecrated as bishops. For bish
ops, penal causes are reserved to the pope (c. 1405 § 1,3°), and conten
tious causes are reserved to the Rota (§ 3,1°). Prelates who are equal to 
bishops with respect to the power of jurisdiction, but are not bishops, are 
among the natural persons indicated in c. 1405 § 3,3°, which constitutes an 
innovation of the CJC.29 This clause is also expressly indicated in c. 1061 
of the CCEO. 

"Other cases which he has reserved to himself' (§ 1,4°) involves an 
ab homine reserve, made by the Roman Pontiff Motu propio or at the in
stance of a party (cc. 1417, 1444 § 2), which must be distinguished from 
the a iure reserve established in the preceding numbers of c. 1405. Any 
member of the faithful has the right to request this reservation but not the 
right to obtain it. On the other hand, the reservation accepted by the pope, 
according to c. 1417, may not always be included under c. 1405 § 1,4°, 
since an act of reservation can indicate that the cause will be judged by 
the Roman Rota vicariously, modifying its absolute non-competence 
through the procedure of the respective commission, not as a delegate tri
bunal of a cause that the Roman Pontiff first reserves for himself and then 
entrusts to the Rota. This latter case is provided for by c. 1405 § 1,4°, and it 
does not matter whether the initiative comes Motu proprio or at the in
stance of a party, or whether the reserve comes before the beginning of 
the process or occurs at any moment or grade of a process that is already 
in progress.30 The reserve may be directly requested from the Apostolic 
Signature, within the limits of its power, or from the Roman Pontiff, who 
normally will ask for the opinion of the "third section" of the Signature 
through the first section of the Secretariat of State (PB 41 § 1). 

2. Acts confirmed "informa specifica" by the Roman Pontiff(§ 2) 

Canon 1683 CJC/1917 and c. 121 of the 1976 Schema contained a sim
ilar provision that was included in the current organization in 1978, speci
fying that the confirmation must be "specifically" confirmed. 3 1  In 
this context, approval and confirmation are equivalents for practical 

27. Cf. F. ROBERTI, De processibus, cit., no. 63, p. 184-185. 
28. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I, cit., pp. 36-37. 
29. Cf. CJC/1917 c. 1557 §2,2°; Schema 1976, c. 5 §2,3°. 
30. For a different viewpoint, cf. M.J. ARROBA, Diritto processuale canonico . . . , cit., pp. 91-93. 
31. Cf. Comm. 10 (1978), p. 220; 11 (1979), p. 77. 
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purposes.32 Although the expression "act or instrument" of the canon is 
generic and does not exclude judicial acts, the main use for this reserva
tion is to avoid a contentious-administrative process before the Apostolic 
Signature (restored by the canonical code in 1967 with art. 106 of the 
REU33) against the act of a dicastery confirmed in this way by the Roman 
Pontiff. Pastor Bonus 18 excludes necessary approval from the Roman 
Pontiff of judgments of the Roman Rota and the Apostolic Signature, "pro
nounced within the limits of its own competence." Therefore, the indica
tion of c. 43 § 1 of the new Norms of the Roman Rota, 34 which foresees the 
confirmation of judgments of the Apostolic Signature against the auditors 
(c. 1445 § 1,3°), seems to contradict Pastor Bonus 18. In any event, in that 
it is not specifically a confirmation, an appeal is possible against another 
panel of the Signature. 35 

Judicial competence over single administrative acts is only allowed 
against acts that come from the dicasteries of the Roman Curia (c. 1445 
§ 2 and PB 123 § 1). Pontifical confirmation that supports the prohibition 
of c. 1405 § 2 must be interpreted in a strict sense, because it limits 
judicial protection of rights (c. 18). The RGCR has specified, non
retroactively, the procedure for obtaining the "approval specifically" 
(art. 126) and has recalled the norm of c. 1405 § 2 (art. 134 § 4). The prohi
bition on judicially challenging these administrative acts is similar to that 
of judgments pronounced by virtue of c. 1405 § 1,4°. 

3. Cases reserved to the Roman Rota (§ 3) 

"Bishops in contentious cases" (§ 3, 1 °) are those "personal" conten
tious causes of all bishops (because they are the faithful, but not only on 
their "personal status"). Canon 5 § 2 of the 1976 Schema expressly men
tioned titular bishops, amending c. 1557 § 2,1° of the C/C/1917, which re
ferred only to diocesan bishops. In 1978, it was decided the mention of 
titular bishops was superfluous.36 The causes of prelates that are not bish
ops are within the competence of the Rota, pursuant to the provisions of 
§ 3,3o.37 

32. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I . . . ,  cit., p. 415. 
33. Cf. R. BERTOLINO, La tutela dei diritti nella Chiesa. Dal vecchio al nuovo codice di 

diritto canonico (Turin 1983), pp. 53-80 and 150-156; P. MONETA, La giustizia nella Chiesa 
(Bologna 1993), pp. 200-215. 
34. Cf. NSRR (1982), a. 54 §1 ;  Lex propria Sacrae Romanae Rotae et Signaturae 

Apostolicae, June 29, 1908, c. 9 § 1, in AAS 1 (1909), pp. 20-35; NSSR (1934), a. 1 1  § l; NSRR 
( 1969), a. 33 § 1. 
35. Cf. cc. 1683 and 1604 §1 CIC/1917 and arts. 74-77 SNAS; M. LEGA-V. BARTOCCETTI, 

Commentarius in iudicia ecclesiastica, I, cit., pp. 414-417; II, cit., p. 968; J. LLOBELL, "Note 
sull'impugnabilita delle decisioni della Segnatura Apostolica," in Ius Ecclesiae 5 (1993), 
pp. 690-693 and 697. 
36. Cf. Comm. 10 (1978), p. 221. 
37. In a different sense, cf. M.J. ARROBA, Diritto processuale canonico, cit., p. 94. 
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Since 1908,38 the Rota has been absolutely non-competent to judge 
administrative acts by bishops or any other executive body. The acts per
formed by the bishop-in that he is a representative of a juridical person
that are not personal (that is why they are not reserved for the Rota) or ad
ministrative (and that is why they are not included in the exclusive conten
tious-administrative competence of the Apostolic Signature), are acts of 
the juridical person, performed through their representative, without in
volving another modification of the competence indicated in c. 1419 § 2. 

"The Abbot primate, the Abbot superior of a monastic congregation 
and the supreme moderator of a religious institute of pontifical right" 
(§ 3,2°) are reserved to the Roman Rota. The supreme moderatorsof these 
institutes should not be confused with the broader concept of major supe
riors, although c. 620 includes the former among the latter. The general 
moderators of all religious institutes of pontifical right are included, with
out distinguishing between clergy and laypersons or between men and 
women. 39 General moderators of secular institutes, societies of apostolic 
life, and diocesan religious institutes are excluded. 40 

c) "Dioceses and other ecclesiastical persons, physical or juridical, 
which have no Superior other than the Roman Pontiff" (§  3,3°) are re
served to the Roman Rota. Other juridical forms of particular churches 
( c. 368) or personal jurisdictional structures subordinate to the Congrega
tion for Bishops and the Congregation for the Evangelization of the Peo
ples are considered equal to dioceses (e.g., military ordinariates and 
personal prelatures: cf. PB 76, 80 and 89). Other juridical persons who do 
not have a superior under the Roman Pontiff include religious and secular 
institutes and societies of apostolic life of pontifical right, international 
public associations ( cf. c. 312 § 1, 1 °; PB 134), international sanctuaries ( cf. 
cc. 1231-1232; PB 97,1°), and those juridical persons that are exempt from 
any other canonical jurisdiction, because this is indicated in the act of 
erection or because they have received exemption as a privilege (e.g., 
some pontifical athenaeums41) . 

Among the physical persons exempt from any jurisdiction other than 
that of the Roman Pontiff are, in addition to those indicated in §§  1 and 
3,1° and 2° of c. 1405: any holders of head offices of secular jurisdictions 
(cc. 295 § 1 and 381 § 2) that have not been consecrated bishops; holders 
of certain offices of the Roman Curia42; and the general superiors of secu
lar institutes and societies of apostolic life of pontifical right, etc. 

38. Cf. Lex propria Sacrae Romanae Rotae . . . , cit., c. 16; J. LLOBELL, "Il 'petitum' e la 'causa 
petendi' nel contenzioso-amministrativo canonico," in Ius Ecclesiae 3 (1991), pp . 131-133. 
See the commentary on cc. 1400 §2 and 1445 §2. 
39. Cf. X. OCHOA, "I processi canonici in generate," in Apollinaris 57 (1984), pp. 203-204. 
40. Cf. M.J. ARROBA, Diritto processuale canonico, cit., p. 94. 
41. Cf. F. ROBERTI, De processibus, cit., no. 63, p . 186. 
42. Cf. PIUS XI, Ap . Const. Ad incrementum decoris, August 15, 1934, arts. 41, 71, 127, 144, 

in AAS 26 (1934), pp. 497-521. 

664 



LLOBELL 

1406 

Tit. I. The Competent Forum c. 1406 

§ 1. Violato praescripto can. 1404, acta et decisiones pro 
infectis habentur. 

§ 2 .  In causis, de quibus in can. 1405, aliorum iudicum in
competentia est absoluta. 

§ 1. If the provision of Can. 1404 is violated, the acts and decisions are 
considered not to have taken place. 

§ 2. In the cases mentioned in Can. 1405, the non-competence of other 
judges is absolute. 

SOURCES: § 2: c. 1558 

CROSS REFERENCES: cc. 124 § 1, 1620,1° 

C OMME NTARY ------

Joaquin Llobell 

For the meaning and the practical consequences of the diverse sanc
tions on decisions violating the norms of jurisdiction and competence of 
this canon, see the introduction to this title. The CJC/1917 (c. 1558) con
templated absolute non-competence, instead of non-existence, for deci
sions concerning the person of the Roman Pontiff. The 1976 Schema ( c. 6 
§ 1) used "trial," which was replaced by "acts" in 1978.1 In this way, it was 
stressed that it is not a jurisdictional act, because no one possesses this 
power over the Roman Pontiff. 

1. Cf. Comm. 10 (1978), p. 221. 
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§ 1.  Nemo in prima instantia conveniri potest, nisi coram 
iudice ecclesiastico qui competens sit ob unum ex ti
tulis qui in cann. 1408-1414 determinantur. 

§ 2.  Incompetentia iudicis, cui nullus ex his titulis suf
fragatur, dicitur relativa. 

§ 3. Actor sequitur forum partis conventae; quod si pars 
conventa multiplex forum habet, optio fori actori 
conceditur. 

§ l. No one can be brought to trial in first instance except before a judge 
who is competent based on one of the titles in Cann. 1408-1414. 

§ 2. The non-competence of a judge who has none of these titles is rela
tive. 

§ 3. The plaintiff follows the forum of the respondent. If the respondent 
has more than one forum, the plaintiff may opt for any one of them. 

SOURCES: § 1: c. 1559 § 1 
§ 2: C. 1559 § 2 
§ 3: C. 1559 § 3 

CROSS REFERENCES: cc. 221 § 1, 1409 § 2, 1440, 1459 § 2, 1460, 1476, 
1502, 1504,1°, 1505 §§  1 et 2,1° 

C OMMENTARY 

Joaquin Llobell 

l. Paragraph 1 of c. 1407 updates the generic norm of c. 221 §§  1 and 
2, on the judicial protection of juridical situations in the Church. Although 
§ 1 of c. 1407 seems to correspond to § 2 of c. 221 (referring to the respon
dent) and § 3 of c. 1407 to § 1 of c. 221 (regarding the plaintiff), they are 
two sides of the same coin, because jurisdictional protection presupposes 
a dispute, which requires the presence of opposing parties before a com
petent tribunal. To request judicial ministry in the Church, it is not neces
sary that either party be a member of the faithful or possess canonical 
juridical personality (as c. 221 seems to suggest, using the word "faith
ful"). It is sufficient for the juridical relationship in dispute to be subject to 
canonical jurisdiction, which can occur even when two non-baptized 
physical persons are involved (cc. 1476 and 1674). 1 The exercise of the 

1. Cf. Signatura, "Dichiarazione sulla giurisdizione della Chiesa cattolica riguardo al 
matrimonio celebrato tra due non cattolici, battezzati o no, e sul relativo processo giudiziario 
canonico," May 28, 1993, in Ius Ecclesiae 6 (1994), p. 366. 
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plaintiff's right to jurisdictional protection ( exercised through the "claim": 
cf. cc. 1491, 1501-505), recognized in c. 221 § 1, does not necessarily imply 
that the right claimed has been violated by the respondent, nor that it is 
exercised before the judge to whom the respondent is subject ad normam 
iuris. Therefore, before summoning the respondent, the judge must verify 
his competence to decide the dispute set forth in the plaintiff's petition, 
some minimum formal requirements of the petition, and that the respon
dent has been able to commit the injustice of which the plaintiff accuses 
him or her (thefumus bani iuris of the petition).2 Only in the presence of 
these presuppositions can the competent judge call the respondent to trial 
(c. 221 § 2). 

2. Paragraph 1 of c. 1407 only takes the first instance into account 
because, once the competent tribunal for hearing the cause is determined 
in the first instance, successive competent tribunals are indicated by the 
same law (cc. 1438-1440). To present a petition in the first instance, the 
plaintiff must specify the competent ecclesiastical forum ( c. 221 § 1); the 
law indicates the competent tribunal for the development of the process 
in other instances. For the second instance of a cause judged by an outly
ing tribunal, there are only two competent fora: the outlying appellate 
forum and the Roman Rota (cc. 1442-1444 § 1,1°). 

The same § 1, stating that the competence at the first instance must 
come from "one of the titles determined in cann. 1408-1414," suggests that 
there is more than one competent tribunal. This suggestion is explicitly 
formulated in § 3. Canon 1560 of the CJC/1917 established the necessary 
f arum for dispossession, ecclesiastical benefits, and the administration of 
assets and inheritances or legacies; in the current CIC, these titles are 
concurrent with the forum of the respondent (§ 3). 

Since Roman law (3, 13, 2), the general principle of assignment of 
competence is that the plaintiff follows the forum of the respondent, origi
nating with the general forum indicated in c. 1407 § 3, which can be con
current with any of the special fora described in cc. 1410-1414.3 Canonical 
doctrine unanimously affirms that the provision actor forum rei sequitur 
meets the demands of natural law and equity (cf. c. 221 § 2). The respon
dent must bear the initiative of the plaintiff which, even if it is lawful, does 
not necessarily imply the right to a favorable judgment ( constituting the 
"action," according to one sector of doctrine4). This manifestation of the 
plaintiff's right to defense (c. 221 § 1) should not place the respondent in a 
position in which his or her reciprocal right to defense ( c. 221 § 2) is im
possible or particularly burdensome. The principles of judicial economy, 
favor veritatis (to facilitate the tribunal in objectively hearing the dispute 
and having the judgment correspond to the truth of the concrete juridical 

2. Cf. cc. 221 §1 ,  1502, 1504, 1505 § § 1  and 2. 
3. See the introduction to the title and the commentary on 1405,1°. 
4. Cf. C. DE DIEGO-LORA, Poder jurisdiccional y funci6n de justicia en la Iglesia 

(Pamplona 1976), pp. 142-184, in particular, pp. 177-178. 
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relationship and to just means of configuring it5) and the respondent's 
right to defense justify that actor forum rei sequitur governs. On the 
other hand, most canonical causes ref er to goods directly related to the 
salus animarum, over which the parties do not have freedom of disposi
tion. They are peculiarities of the canonical process that, without weaken
ing its juridical nature, 6 accentuate the importance of respect for titles of 
competence in the Church. 

3. If the plaintiff presents his petition in the first instance before a tri
bunal that does not possess any of the titles of competence indicated in 
cc. 1408-1414, this tribunal is non-competent. Canon 1407 § 2 states that it 
is relative non-competence, although this statement is imprecise. In fact, 
the non-competence of that tribunal can also be absolute, due to: the 
grade of the instance, if it is only an appellate tribunal (e.g., inter-diocesan 
tribunals erected only for the second instance, according to c. 1439)7; the 
subject matter (e.g., a contentious-administrative process before a tribu
nal other than the Apostolic Signature or a penal cause before a tribunal of 
first instance erected only to judge causes of nullity of marriage8);  and the 
status of one of the parties (those indicated in c. 1405). 9 The non
competence is relative when it is a matter of a tribunal of first instance 
that is non-competent for that particular cause. 

The effects of the petition presented before relatively non-competent 
tribunals are that: 

a) The judge must disqualify himself without summoning the respon
dent (c. 1505 §§  1 and 2 ,1°). If the judge does not disqualify himself and 
summons the respondent, he can still declare his non-competence ex offi
cio, when he perceives his non-competence before pronouncing the de
cree of joinder of issue ( cc. 1459 § 2 and 1513 § 1). It is possible to appeal 
against a disqualifying decree (c. 1460 § 3). If the disqualifying decree is 

5. This principle, together with that of economy, justifies the titles of cc. 1410-1413, 
which specify the "forum of the proof': cf. Comm. 10 (1978), p. 224. 

6. Cf. S. GHERRO, "Peculiarita del diritto canonico e scienza del diritto," in Ius Ecclesiae 5 
(1993), pp. 531-544; J. LLOBELL, "I principi del processo canonico: aporia, mimetismo 
civilistico o esigenza ecclesiale?," in Chiesa e Stato nei sistemi giuridici contemporanei. 
Atti dell'VIII Congresso Internazionale di Diritto Canonico. Lublin, Septermber 14-19, 
1 993, at press; idem, "L' efficace tutela dei diritti presupposto della giuridicita 
dell'ordinamento canonico (c. 221)," in S. GHERRO (Ed.), Studi sul secondo libro del 'Codex 
Juris Canonici, ' Padova, at press. 

7. Such non-competence is not brought about if the tribunal of appeal is also of first 
instance, e.g. those indicated in c. 1438, 1 ° and 2° or the regional tribunals of appeal for the 
cases of nullity of marriage in Italy: cf. PIUS XI, MP Qua cura, December 8, 1938, in AAS 30 
(1938), pp. 410-413; JOHN PAUL II, MP Sollicita cura, December 26, 1987, in AAS 80 (1988), 
12 1-124. 

8. Cf. c. 1423 §2. Such is the case with the Italian regional tribunals ( of first and of second 
instance) just cited : cf. J. LLOBELL, "Centralizzazione normativa processuale e modifica dei 
titoli di competenza nelle cause di nullita matrimoniale," in Ius Ecclesiae 3 (1991), pp. 459-
465. 

9. See the introduction to the title. 
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pronounced ex officio by the president of the tribunal before summoning 
the respondent, the plaintiff can appeal before the college or the higher 
tribunal (c. 1505 § 4). If the decree is pronounced ex officio after the sum
mons or is the consequence of the exception of non-competence lodged 
by the respondent, the one who has suffered a prejudice for this decision 
can appeal only before the outlying tribunal or the Roman Rota, according 
to the norm of c. 1460 § 3 which derogates the appeal to the college pro
vided in c. 1505 § 4. The appeal usually is lodged by the plaintiff, but it can 
also be lodged by the respondent who has not filed the exception, or by 
another respondent who did not join in the exception brought by his or 
her joint litigant (e.g., the respondent spouse against the exception filed 
by the defender of the bond in a process for nullity of marriage). "Judges 
can be punished by the competent authority with appropriate penalties, 
not excluding the loss of office, if, though certainly and manifestly compe
tent, they refuse to give judgement; if, with no legal support, they declare 
themselves competent and hear and determine cases" (c. 1457 § 1). 

b) The summons of the respondent issued by a non-competent tribu
nal does not create perpetuatio iurisdictionis (c. 1512,2°), because this 
involves the competence of the tribunal at the time of the summons. 

c) A respondent summoned by a non-competent tribunal can file the 
exception of non-competence ("declinatory of the forum") before the 
same tribunal (c. 1460 § 1), before it pronounces the decree of joinder of 
issue (c. 1459 § 2). If the exception is denied, the respondent cannot ap
peal (c. 1460 § 2). 

However, c. 1460 § 2 allows the lodging of the plaint of nullity and the 
restitutio in integrum by anyone with standing to request these chal
lenges to the judicial decision, not only for someone who is prohibited 
from appealing. The plaint of remediable or irremediable nullity can be 
lodged by any public or private party (c. 1626 § 1) and, ex officio, by the 
appellate tribunal hearing the matter in question, within the limits indi
cated by c. 1626 § 2 for the plaint of remediable nullity. Therefore, c. 1459 
§ 1 is still applicable, even if relative non-competence is not the direct 
cause of irremediable nullity and can only be redirected to the remediable 
nullity resulting from c. 1622 ,5°. Moreover, the sanction on a relatively or 
absolutely non-competent judge, established in c. 1457 § 1, does not refer 
only to a judge who does not disqualify himself before the joinder of issue, 
but, for the purposes of this provision, the initial non-competence persists 
when the judgment is pronounced. In fact, although the law only directly 
specifies the "sanction of the judgment" of the absolutely non-competent 
judge (the nullity established in c. 1620, 1 °), the "personal sanction" on the 
non-competent judge or tribunal is applicable regardless of the nature of 
the non-competence.10 In this way, it seems increasingly clear that the 

10. Cf. J.L. ACEBAL LUJAN, commentary on C. 1407, in Salamanca Com; M.J. ARROBA, 
Diritto processuale canonico (Rome 1993), p. 85. 
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Romanist and pre-code approach to the process of a private nature, still 
present in the Codes of 1917 and 1983, has been abandoned. According to 
this approach, the titles of relative competence can be extended by the 
parties that submit to a non-competent judge, when he has not disqualified 
himself before the joinder of issue, because these titles would be consid
ered of a private procedural nature, while the procedural public good 
would be protected by the titles of absolute non-competence.11 

European civil systems have modified the system, gradually aban
doning the concept of relative non-competence for public causes-such as 
causes of matrimonial nullity, separation or divorce 12, because "the ex
tendability of the territorial competence involves a certain archaism in the 
concept of what the process must be ... The tendency to make territorial 
competence non-repealable is more pronounced in the more recent 
laws ... The non-repealable determination of the territorially competent 
judge is usually accompanied by a prohibition on express or tacit submis
sion (even if, in reality, it is not necessary)."13 In the process of drafting 
the CIC, a bishops' conference indicated, with regard to c. 1407: "It is nec
essary to acknowledge the competence of all tribunals to judge any causes 
submitted to them, without considering the title of competence." The code 
commission rejected the proposal because they deemed it "dangerous to 
the proper order of the administration of justice." 14 

4. The plaintiff's right to choose in § 3 of c. 1407 does not involve the 
repeal of the principle actor forum rei sequitur, considered substantially 
and not only formally. The principle seeks to facilitate the respondent's 
right to defense, judicial economy, and the hearing of the cause secundum 
veritatem by the judge. These objectives are sufficiently guaranteed by 
law, demanding that the plaintiff address any of the tribunals established 
in cc. 1408-1414. They can all be considered, lato sensu, "fora of the re
spondent," because with all of them the respondent possesses a juridical 
relationship: the domicile or quasi-domicile (the general forum, the forum 
of the respondent in the strict personal sense) or the juridical acts per
formed by him in that territory. The principle also applies when, in the 
same process, the respondent sues the plaintiff through the counteraction 
(cc. 1463, 1494 and 1495). In fact, even if the tribunal in question is territo
rially non-competent to judge the cause the respondent wishes to initiate 

11. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I (Rome 1938), 
pp. 39-41. This plan remains present in part of the more modern doctrine: cf. P.V. PINTO, I 
processi nel codice di diritto canonico. Commento sistematico al Liber VII (Vatican City 
1993), no. 23, p. 64. 
12. For Spain, cf. Ley July 20, 1981, disposici6n adicional 3a_ 
13. A. DE LA OLIVA-M.A. FERNANDEZ, Lecciones de derecho procesal, I, 2nd ed. (Barcelona 

1984), pp. 235-236. 
14. Comm. 10 (1978), pp. 221-222. See, moreover, the motives indicated in the 

introduction to the title. 
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against the plaintiff, the objectives of the principle actor forum rei sequi
tur are achieved with the legal title of territorial competence, which gov
erns the counteraction. Therefore, the reference of c .  1407 § 1 to the 
various titles of territorial competence (cc. 1408-1414) does not consti
tute a numerus clausus, because it must be integrated with the counterac
tion title. 
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1408 Quilibet  conveniri potest coram tribunali domicilii vel 
quasi-domicilii. 

Anyone can be brought to trial before the tribunal of domicile or quasi
domicile. 

SOURCES: c. 1561 § 1 

CROSS REFERENCES: cc. 12 § 3, 100-107, 1409, 1413,2°, 1504,4°, 
1673,2°, 1699 § 1 

C OMMENTARY 

Joaquin Llobell 

1. Canon 1408 establishes the general forum, the domicile or the 
quasi-domicile of the respondent. The expression used to indicate the ju
ridical subject who can be sued (quilibet, anyone) is identical to that of 
c. 1476, referring to the plaintiff. This terminological symmetry requires a 
specification of who that quilibet is and what this subject can do. The def
inition will be brief, because the detailed study of the concepts in question 
belongs to the commentaries on cc. 1400, 1445 § 2, 1476-1485, 1491, 1674, 
1721, etc. 

Any subject holding a juridical asset involving the canonical system 
has the right, ad normam iuris, to protection of that asset. For the pro
tection to be juridically sufficient, it must include the possibility that con
flicts over the asset may be decided by an independent body with the 
capacity of respect for its decision to impose on the parties. This is the 
reason for the importance of the contentious-administrative process in en
suring justice in juridical relationships in which a public authority inter
venes and of the breadth of the subjects who, according to c. 14 76, may 
request the judicial protection: quilibet. If the subject is a physical person, 
it does not matter if he or she is baptized ( c. 14 76). 1 If it is not a physical 
person, the quilibet demands protection for any subject capable of pos
sessing juridical patrimony. What must be considered is whether there is a 
juridical asset that can be attributed to a subject, who will be its holder 
even if his or her juridical subjectivity does not result from any prior act of 

1. Cf. PCIDSVC, Responsum de iure accusandi matrimonium ab acatholicis, January 8, 
1973, in AAS 62 (1973), p. 59. 
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the authority. 2 With respect to the respondent, the reasoning is symmetric. 
The quilibet ( c. 1408) includes any subject with the capacity to possess a 
domicile or quasi-domicile, or to "be found" in some place (c. 1409 § 1) 
and to enter a juridical relationship with the plaintiff. Public or private ju
ridical persons have the headquarters established in their bylaws ( cc. 118, 
1480).3 

Every subject capable of holding juridical patrimony can enter a 
conflict with another subject as a party to the process. This capacity to be 
a party corresponds to the juridical capacity regulated in book I of the 
CIC (cc. 96 et seq.). However, juridical capacity does not involve the ca
pacity to act. In the procedural sphere, juridical capacity is called capac
ity to act in a process (capaci tas in iudicio agendi: c. 14 76). The 
capacity to act in a process is called capacity to be in a process ( capaci
tas in iudicio standi: cc. 1478, 1505 § 2,2°, 1620,5°) or capacity to act and 
respond in a process (capacitas in iudicio agendi et respondendi: 
c. 1480 § 3). Doctrine usually calls this juridical qualification legal capa
city. To establish the title of competence of physical persons, the deter
mining factor is the domicile, quasi-domicile or place of residence of 
whoever possesses legal capacity. If the person who has the capacitas in 
iudicio agendi does not possess the capacitas in iudicio standi, the 
competence will be determined by the domicile of the person who, 
according to law, is obliged to undertake legal proceedings in the name of 
such a person (c. 1508 § 3), and whose domicile may not coincide with 
that of the principal. This representative must not be confused with the 
procurator, who usually coincides with the advocate in canon law. The 
procurator and advocate are legal representatives and act in the process 
for the person who does not require the capaci tas pos tulandi. 4 

2. Cf. CPI, Reply, June 20, 1987, in AAS 80 (1988), p. 1818; Signatura, sentence coram 
CASTILLO-LARA, November 21 ,  1987, in lus Ecclesiae l (1989), pp. 197-203; C. DE DIEGO-LORA, 
Poder jurisdiccional y funci6n de justicia en la  Iglesia (Pamplona 1976), p assim; 
E. LABANDEIRA, "La defensa de los administrados en el Derecho Canonico , "  in lus 
Canonicum 31 (1991), pp. 271-288; J. LLOBELL, "Associazioni non riconosciute e funzione 
giudiziaria," in w. AYMANS-K.T. GERINGER-H. SCHMITZ (Eds.), Das konsoziative Element in 
der Kirche. Akten des VI. lnternationalen Kongresses fur kanonisches Recht. Miinchen, 
14-19. September 1987 (St. Ottilien 1989), pp. 345-355; J. MIRAS, "Comentario a la respuesta 
de la Comisi6n Pontificia para la interpretaci6n autentica del CIC, 20 junio 1987," in lus 
Canonicum 31 (1991), pp. 212-217. 

3. Regarding "non-recognized" associations, cf. c. 310, see commentary and the preceding 
note. 

4. Cf. J. LLOBELL, "Il patrocinio forense e la 'concezione istituzionale' del processo 
canonico," in P.A. BONNET-GULLO (Eds.), fl processo ma trimoniale canonico, 2nd ed. 
(Vatican City 1994), pp. 439-446; S. PANIZO ORALLO, "Legitimaci6n procesal y designaci6n de 
curadores," in J. MANZANARES (Ed.), Cuestiones basicas de derecho procesal can6nico 
(Salamanca 1993), pp. 137-157; G. RICCIARDI, "La costituzione del curatore processuale," in 
P.A. BONNET-GULLO (Eds . ) ,  fl processo ma trimoniale c anonico ,  cit. , pp. 405-438; 
A. STANKIEWICZ, "De curatoris processualis designatione pro mente infirmis," in Periodica 81 
(1992), pp. 495-520 and 82 (1993), pp. 477-509. 
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Therefore, the summons of the respondent must be notified to the person 
possessing the process capacity (c. 1508 § 3).5 

2. The competence determined in cc. 1408-1414 and 1495 comes 
from the intent of the law, not the intent of the parties, as occurs in the 
voluntary jurisdiction. That is why the title of c. 1408 is binding on the re
spondent even if he or she is absent (c. 1561 § 2 CIC/1917), provided that 
he or she maintains the domicile or quasi-domicile when receiving the 
summons. Since the summons creates perpetuatio iurisdictionis 
(c. 1512,2°), a loss of the domicile or quasi-domicile that allowed the law
ful summons is irrelevant. 

3. Canons 100-107 determine the criteria for acquiring domicile and 
quasi-domicile. Since a person may possess more than one domicile or 
quasi-domicile, that plurality involves multiplicity of concurrent compe
tent fora and the free election of one of them by the plaintiff (c. 1407 § 3). 
In any case, the existence of the domicile or quasi-domicile must be 
proven by the person invoking it (c. 1526 § 1). The judge has broad discre
tion in the ex officio verification of the veracity of the quasi-domicile in
voked (c. 1452), because this title allows easy abuse, being broader than 
"non-precarious residence. "6 The multiplicity of parish domiciles or quasi
domiciles in the same diocese and the sole place "of origin" (c. 101) are ir
relevant in the determination of the judicial competence. 

4. Canon 1562 of the CIC/1917 established the forum of the "pilgrims 
in Rome," in continuity with the Roman and decretalist legislation, finding 
Rome to be the "common fatherland."7 This title, in the years when the 
CIC was being drafted, gave rise to various abuses, in particular in causes 
of matrimonial nullity. For this reason, it has not been included in the cur
rent legislation. 8 

5. Cf. G. RICCIARDI, "La costituzione del curatore processuale," cit., pp. 423-424. 
6. Cf. CM, no. 4 §1,  b); Comm. 10 (1978), p. 222; c. 1488 §2; sentence coram HUOT, 

February 2, 1984, in fl Diritto Ecclesiastico 95/2 (1984), pp. 241-254, nos. 1, 2, 9 and 10. 
7. Cf. CICERO, De legibus, 2, 2; X II, 2, 20; M. LEGA-V. BARTOCCETII, Commentarius in 

iudicia ecclesiastica, I (Rome 1938), pp. 56-57. 
8. Cf. REU, a. 105; SNAS, a. 18,4°; Comm. 10 (1978), p. 223. 
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1409 

Tit. I. The Competent Forum c. 1409 

§ 1. Vagus forum habet in loco ubi actu commoratur. 

§ 2.  Is, cuius neque domicilium aut quasi-domicilium 
neque locus commorationis nota sint, conveniri po
test in foro actoris, dummodo aliud forum legitimum 
non suppetat. 

§ 1. A person who has not even a quasi-domicile has a forum in the place 
of actual residence. 

§ 2. A person whose domicile, quasi-domicile or place of actual residence 
is unknown can be brought to trial in the forum of the plaintiff, pro
vided no other lawful forum is available. 

SOURCES: c. 1563 

CROSS REFERENCES: cc. 13 § 3, 100, 107 § 2, 1071 § 1,1°, 1115, 1413,2°, 
1673,3°, 1692 § 2 

C OMME NTARY ------

Joaquin Llobell 

1. A physical person who lacks a domicile or quasi-domicile is a 
vagus ( c. 100). A vagus may hold juridical patrimony and establish juridi
cal relationships that are subject to jurisdictional protection. 

A plaintiff's status as a vagus does not present difficulties regarding 
competence, in application of the principle actor forum rei sequitur, un
less the respondent is also a vagus and there is no special title ( c. 1409 
§ 2). However, it is necessary, to establish a place for receiving the acts 
( c. 1504,3°), which can be resolved by the appointment of a procurator re
siding in the territory of the tribunal. 1 

Nevertheless, a respondent's status as a vagus could render anyone 
who wishes to bring him or her to trial defenseless, since there is no spe
cial or general forum determined by domicile or quasi-domicile. To resolve 
the problem, and following the aphorism ubi te invenero ibi te iudicabo, 
one considers the tribunal of the place in which the vagus is located as his 

1. Cf. SNAS, a. 111 ;  NSRR (1982), a. 61; SECR. ST., Ordinatio ad exsequendas Litteras 
Apostolicas motu proprio datas 'Iusti Iudicis, ' July 23, 1990, a. 3, in AAS 82 (1990), 
pp. 1630-1634. 
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or her "natural judge, "2constituting a subsidiary forum, incompatible with 
the existence of another forum.3 

2. Although the provision of c. 1409 § 1 formulates the vagus' title as 
"general" and concurrent with the other titles of cc. 1410-1414, this com
mentary will refer to it as "subsidiary," since the ratio legis of the system 
of titles of relative competence (cc. 1407-1414) is to harmonize the re
spondent's right to defense with the plaintiff's right to judicial protection 
and the favor veritatis. The latter two objectives are achieved when there 
are any of the titles established in cc. 1410-1414, but the vagus' right to 
defense does not seem to be better protected by being summoned before a 
tribunal in which territory he or she is passing through, with the perma
nent status of transient being an essential element of the juridical status of 
the vagus. Moreover, in the existence of a tribunal competent due to the ti
tles of cc. 1410-1414, the forum of the vagus would make it difficult to 
achieve the principles of judicial economy and favor veritatis, by separat
ing this tribunal from the place in which some important evidence must be 
instructed to adapt the judicial decision to the truth. 4 

3. The risk of a lack of jurisdiction does not disappear with the forum 
of the vagus, since it may happen that, after the petition is presented be
fore the tribunal of the place where the vagus is located, the summons 
cannot be served because the vagus has relocated. That is why the plain
tiff's forum is accepted, the nature of which is dually successive or subsid
iary: lack of the general or special forum, and of the first subsidiary title, 
that of the vagus. The Code Commission affirmed this when it rejected the 
inclusion of the plaintiff's forum not only as a general title of competence, 
but also as a forum concurrent with that of the place where the vagus is 
located. 5 Is the plaintiff's forum from c. 1409 § 2 that of his or her domicile 
or quasi-domicile, or just of the domicile? Since this paragraph did not 
exist in the CJC/1917, the issue was not studied by the respective doctrine. 
Canon 9 § 2 of the Schema of 1976 allowed the quasi-domicile; its deletion 
by the Commission does not seem to be due to a desire to avoid it but to 
simplify the wording.6 Nevertheless, according to the interpretative norm 
of c. 18, when it is impossible to establish the legislative intent, the paral
lel location to be invoked in this case is c. 1673,3°, which only indicates 
the plaintiff's domicile. This interpretation finds support in a classic inter
pretative norm: "Quum sunt partium iura obscura, reo favendum est 

2. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I (Rome 1938), 
p. 57. 

3. Cf. F. ROBERTI, De processibus, I, 2nd ed. (Rome 1941), no. 68, p. 199. 
4. Cf. c. 1452 §2; JOHN PAUL II, Address to the Roman Rota, January 28, 1994, in 

L'Osservatore Romano, January 29, 1 994, p. 5, passim (English edition: February 2, 1994, 
p. 2). 

5. Cf. Comm. 10 (1978), pp. 222-223; c. 1673,3°. 
6. Cf. Comm. 10 (1978), p. 223. 
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potius quam actori" (VI Regula iuris 11), although another aphorism in 
favor of the opposite interpretation can be quoted: "ubi lex non distinguit, 
nee nos distinguere ebemus." The English version of these rules would 
read: "when the rights of the parties are uncertain, they must favor the re
spondent, not the plaintiff' and "where law makes no distinction, we have 
no reason to make a distinction." 
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1410 Ratione rei sitae, pars conveniri potest coram tribunali 
loci, ubi res litigiosa sita est, quoties actio in rem directa 
sit, aut de spolio agatur. 

Competence by reason of subject matter means that a party can be 
brought to trial before the tribunal of the place where the subject matter 
of the litigation is located, whenever the action concerns that subject mat
ter directly, or when it is an action for the recovery of possession. 

SOURCES: c. 1564 

CROSS REFERENCES: cc. 13 § 2,2°, 1192 § 3, 1254-1272, 1375-1377, 
1496-1500, 1729 

C OMMENTARY 

Joaquin Llobell 

1. In current canon law, the forum of the thing is concurrent with the 
general forum, and it can be the general forum with that of the contract or 
crime. The canon does not consider the thing to be a party to the process, 
because when a thing possesses juridical personality, as such it has a right 
to the general forum determined in its bylaws (cc. 114 § 1, 115, 1480). The 
canon considers the thing to be the direct object of the process, which is 
why it requires that the action be real (in rem directa) or ordered to the 
recovery of the thing of which one has been dispossessed. Nonetheless, 
this dispossession does not constitute a crime in and of itself, and the dis
possessed person does not have to prove the title by which the thing was 
possessed. In the CJC/1917, the act of dispossession constituted a neces
sary forum (c. 1560,1°) and was not concurrent with the general forum. 

A dispossession action can be exercised by anyone who claims to 
have possessed a thing of which he or she has been divested by the re
spondent "by violence or secrecy" (cf. CJC/1917 c. 1698), taking into ac
count the canonization of the civil law set forth in c. 1500. 

2. The forum of the thing seeks to facilitate repair of the injustice 
suffered. In the place where the thing is located, it is easier to protect it 
from possible damage or abuse on the part of the person who possesses it 
at that moment, through its sequestration (cc. 1496 § 1, 1498, 1499) or 
other preventive measures, adopted in the application of c. 1512,1°. More
over, it facilitates instruction of the evidence and execution of the judg
ment (c. 1655 § 1). In short, as with other special fora, this forum seeks to 
apply the principle of judicial economy: carrying out the process "citius, 
melius ac minoribus sumptibus" ("most quickly, most fairly and with the 
least effort"). 
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3. The action in rem directa, unlike that of dispossession, seeks to 
obtain a judicial definition on the real juridical title in dispute: ownership, 
usufruct, possession, or other rights to the thing of another. When the 
main object of the dispute is the obligation of a person in connection with 
a thing, or the terms of the contract from which such an obligation de
rives, the action is not real but personal, giving place to the special fora es
tablished in c. 1411. In 1917, the Code Commission excluded mixed 
actions 1 and the situation has not been modified in 1983; however, the 
connection allows an accumulation of real and personal actions in these 
situations. 

4. The thing can be in the territory of more than one diocese at the 
same time, in which case the principles of prevention and of connection 
between the tribunals of the various dioceses are applied (cc. 1414 and 
1415). The possibility of this phenomenon is evident if the thing is immov
able, but it can also arise with respect to a divisible movable thing. The 
moral unity of the object also allows invoking the competence of more 
than one tribunal, according to the criteria of connection and of preven
tion, and respecting the norms on prescription (cc. 197-199, 1268-1270, 
1492, 1512,4°). 

With respect to movable things, doctrine has debated whether both 
the tribunal of the place where the thing is found "usually" and the tribu
nal of the place "in passing" are competent. 2 This commentary translates 
permanendo as "usually," because using the expression "permanently" 
with a movable thing3 may imply a contradictio in terminis. If one ac
cepts that the real forum is applied either to movable or to immovable 
things, which is com mun is doctorum sententia ( c. 19), there is no prob
lem in declaring the competence of the tribunal of the place in passing, be
cause this quality belongs to the essence of movable things ( cf. c. 124 § 1 ). 
The decision of the Code Commission to reject the change in c. 1564 of the 
CJC/1917 (the proposal was to say invenitur instead of sita est)4 implies 
only the desire to use a classical expression, not an exclusion of the forum 
of the place in passing. 

5. In these causes, with respect to aspects not regulated by canon 
law, civil law applies (cf. cc. 22, 1284 § 2,3°, 1286,1°, 1290). 

1. Cf. F. ROBERTI, De processibus, I, 2nd ed. Rome, 1941, no. 69, p. 201, note 2. 
2. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I (Rome 1938), 

p. 45; F. ROBERTI, De processibus, cit., no. 69, p. 202. 
3. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), p. 100. 
4. Cf. Comm. 10 (1978), p. 224. 
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§ 1.  Ratione contractus pars conveniri potest coram tri
bunali loci in quo contractus initus est vel adimpleri 
debet, nisi partes concorditer aliud tribunal elege
rint. 

§ 2.  Si causa versetur circa obligationes quae ex alio 
titulo proveniant, pars conveniri potest coram tribu
nali loci, in quo obligatio vel orta est vel est adim
plenda. 

§ I. Competence by reason of contract means that a party can be brought 
to trial before the tribunal of the place in which the contract was 
made or must be fulfilled, unless the parties mutually agree to choose 
another tribunal. 

§ 2. If the case concerns obligations that arise from some other title, the 
party can be brought to trial before the tribunal of the place in which 
the obligation arose or in which it is to be fulfilled. 

SOURCES: § 1: c. 1565; CodCom Resp. XII, 14 iul. 1922 (AAS 14 [1922] 
529) 

CROSS REFERENCES: cc. 1290-1298 

C OMMENTARY 

Joaquin Llobell 

I. Canon 1290 canonizes the civil legislation related to contracts and 
obligations.1 The obligation is the enforceable juridical duty that a subject 
has to perform a service for another subject. Various juridical systems 
have undergone an evolution with respect to the juridical facts in which 
law recognizes a binding potentiality. The prevailing tradition, built on 
Roman law, considers contracts, crimes, quasi-contracts, quasi-crimes, 
and law to be sources of obligations. To protect what in civil law is called 
"good faith"-equivalent to the ex bona et aequo in canon law ( cc. 122, 
1580, 1718 § 4}-doctrine indicates other sources of obligations: a unilat
eral declaration of intent and non-negligent acts that can be compen
sated. 2 Obligations derived from the execution of a judgment are governed 
by their own norms: cc. 1650-1655, especially c. 1655 § 2. Since canon law 

1. Cf. c. 22; M. L6PEZ ALARc6N, commentary on c. 1290, in Pamplona Com. 
2. Cf. F. SANCHO REBULLIDA, "Obligaci6n. 2) Derecho civil," in Gran Enciclopedia Rialp, 

XVII, 5th ed. (Madrid 1987), pp. 174-190. 
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recognizes the binding value not only of law stricto sensu, but also cus
tom ( c. 23) and , in the event of a lacuna in the law-suppletory norms 
( c. 19)-the judge is required to have considerable juridical sensitivity and 
education to resolve the dispute the parties submit to him regarding an ob
ligation, without resorting to considering that the issue exceeds the juris
dictional scope of the Church (c. 1457 § 1). These canonical disputes 
involve one of the subjects foreseen in c. 1405 § 3 ; therefore, competence 
belongs to the Roman Rota. 

2. Canon 1411 § 2 establishes a potential double forum for all obliga
tions resulting from a contract or other title: the place where the obliga
tion arose and the place it must be fulfilled. If these places correspond to 
the jurisdiction of two tribunals, there will be two concurrent fora that 
may differ from the general forum of the domicile or quasi-domicile of the 
respondent. The concurrent fora can increase when the obligation arose 
or must be fulfilled in a territory subject to two or more jurisdictions. As 
always, if there are concurrent fora, competence is determined by preven
tion (c. 1415). On the other hand , by virtue of connection (c. 1414), these 
personal fora may be absorbed by the real forum (c. 1410), or vice versa. 

3. As a result, the actual specificity of the forum of the contract 
(c. 1411 § 1), regarding non-contractual obligations, is limited to the last 
clause of the paragraph : "unless the parties mutually agree to choose an
other tribunal." In the first place, this clause applies to sources of uni
lateral as well as bilateral obligations , because the bilateralism or 
unilateralism refers to the resulting obligations, not to the necessary pres
ence of, at least, two parties. In fact, bilateralism is an essential element of 
the juridical transaction called the contract, when it is constituted. Consti
tutive bilateralism allows the term contract of c. 1411 to also include 
quasi-contracts (business management, guardianship, etc.) and any agree
ment from which an obligation results.3 Nevertheless, this forum does not 
apply in a matrimonial cause, because, even if the constitutive act of mar
riage possesses a contractual nature (c. 1057), these causes are regulated 
by special titles (cc. 1673 and 1694): generi per speciem derogatur. 4 

Therefore, with regard to the forum of the contract (c. 1411), references to 
interpretative criteria (from the various dicasteries of the Roman Curia) 
regarding the competence of matrimonial causes (c. 1673) can give rise to 
confusion. The proper place to analyze these criteria or norms is only in 
c. 1673 ,1°. 

4. The specific forum of the contract, set forth in the last clause of 
c. 1411 § 1, constitutes the only vestige of the expansion of competence in 

3. Cf. M. LEGA-V. BARTOCCETI'I, Commentarius in iudicia ecclesiastica, I (Rome 1938), 
p. 61. 

4. VI Regula iuris 34. Cf. D. 50, 17, regula iuris 80; CIC c. 20. In a different sense, cf. 
P.V. PINTO, I processi nel codice di diritto canonico. Commento sistematico al Liber VII 
(Vatican City 1993), no. 30, p. 77. 
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the current Latin Code. N evertheless, as was extensively debated by 
scholars of the CIC/1917,5 the indication of the correlative c. 1565 § 2 has 
no declarative value for the efficacy of the will of the parties to confer 
competence to a non-competent judge but has a constitutive value. That 
is, the law establishes a new title, in which the will of the parties has value 
because the law so determines. 6 However, the expansion of competence 
seems to be provided in c. 1080 of the CCEO, although, according to the 
same canon, it does not apply to matrimonial causes, because the forum 
prorogationis can be invoked only as an alternative to the titles indicated 
in cc. 1073-1079, while the titles of competence for matrimonial causes of 
nullity are established in cc. 1359 and 1380. 

5. The generic forum of obligations is concurrent with the forum of 
the domicile or other existing fora: the law uses the expression conveniri 
potest to indicate the concurrence. Nevertheless, the specific forum of the 
contract (c. 1411 § 1,2nd part) uses the expression nisi which, in its literal 
meaning ( c. 17), can be interpreted as nullifying ( cf. c. 39) other concur
rent fora, or at least of the two that can derive from the forum of the obli
gations. If the specific forum of the contract nullifies the other fora of the 
obligations, with respect to the latter, it will possess the nature of a spe
cial forum or, according to the terminology of c. 1560 of the CIC/1917, 
"necessary" forum; and the other hypothetical concurrent tribunals will 
become non-competent, even if the nature of their non-competence is rel
ative (see c. 1407 § 2 and the introduction to the title). Current doctrine 
has not chosen a uniform interpretation. Acebal believes that "it is clear 
that ... the forum chosen by the parties by mutual agreement is concur
rent with the other fora ... [although] the contradictory nature of the text 
could lead one to believe otherwise. "7 Arroba, on the other hand, affirms 
the nullifying nature of the forum of the contract with respect to those of 
the obligations, not with respect to the general forum. 8 Acebal position is 
justifiable because it seems that the Code Commission tried to establish 
three concurrent options, without the third (the forum of the contract) 
prevailing over the other two, except when the respondent is absent from 
the place where the contract was entered into or must be fulfilled. 9 In this 

5. Cf. M. CABREROS DE ANTA, "La pr6rroga de la competencia judicial y el fuero de la 
conexi6n, "  in Revista Espanola de Derecho Canonico 10 (1955), pp. 325-351 ;  idem, 
Comentarios al Codigo de Derecho Canonico, III (Madrid 1964) , pp. 228-231;  M. LEGA
V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I . . . ,  cit., pp. 70-74; F. ROBERTI, De 
processibus, I, 2nd ed. (Rome 1941) ,  nos. 60-61 and 7 1 ,  pp. 1 74-178 and 205-207; 
P. TORQUEBIAU, "Competence des divers tribunaux ecclesiastiques," in Dictionnaire de Droit 
Canonique, III (Paris 1942), cols. 1217 and 1227-1229. 

6. Cf. J. LLOBELL, "Centralizzazione normativa processuale e modifica dei titoli di 
competenza nelle cause di nullita matrimoniale," in !us Ecclesiae 3 (1991), pp. 469- 477. 

7. Cf. J.L. ACEBAL LUJAN, commentary on c. 1411, in Salamanca Com. 
8. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), p. 101. 
9. Cf. Comm. 10 (1978), p. 225. 
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latter situation, according to the CIC/1917 ( c. 1565), 10 only the forum of 
the contract could be invoked, not that of the obligations. In the current 
wording of the canon, the clause nisi is only a throwback to the former 
provision. The position of Arroba, in addition to interpretative reasons in
ternal to the Code, is more realistic, because, in the area of contracts, the 
CIC canonizes the civil legislation (cc. 1290 and 22), which usually grants 
nullifying force to the forum of the contract, thus conferring procedural 
relevance to private autonomy in the area of the free will of the parties. 
Therefore, the forum established by the parties in the contract nullifies 
the generic double forum of the obligations when indicated in the stipu
lated agreement, in that this possibility has not been excluded from 
c. 1411 § 1,2nd part (cf. c. 18). 

6. The second part of c. 1411 § 1 has modified other aspects of the 
forum of the contract in the CIC/1917. According to c. 1565 § 2, this title 
could only be established in actu contractus and be invoked to settle the 
specific disputes foreseen in said agreement. In the current norms, the se
lection of the title can take place at any time before the summoning of the 
respondent, at which time "the thing (the conventional freedom of the 
contracting parties) is no longer whole" and the perpetuatio iurisdictio
nis takes effect (c. 1512,1° and 2°). The competence of the tribunal of the 
contract includes any dispute that directly concerns the contract.1 1  

10. Cf. CPI, Responsum XII, July 14, 1922, in AAS 14 (1922), p. 529. 
11. Cf. Comm. 10 (1978), p. 225. 
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1412 In  causis poenalibus accusatus, licet absens, conveniri 
potest coram tribunali loci, in quo delictum patratum est. 

A person accused in a penal case can, even though absent, be brought to 
trial before the tribunal of the place in which the offence was committed. 

SOURCES: c. 1566 

CROSS REFERENCES: cc. 1341-1353, 1362 § 1,1°, 1717-1731 

COMMENTARY 

Joaquin Llobell 

1. The forum of the offense is established not only for reasons of judi
cial economy when there are other concurrent fora but, more importantly, 
to serve the salus animarum ( c. 1752) by trying to repair the damage and 
scandal suffered by the community where the offense was committed. For 
this reason, although it is a forum concurrent with the general forum, doc
trine states that it is a quasi-necessary title, 1 and the canon stresses the ap
plication of this title even if the respondent is absent ( cc. 1592 and 1593). 
In fact, the Code Commission considered the appropriateness of establish
ing the forum of the offense as a necessary forum, although it decided to 
respect its nature as concurrent with the general forum. 2 

2. The forum of the offense arises where the penally punishable of
fense took place, even in cases of attempted and unsuccessful offenses 
( c. 1328). The forum of the offense can give rise to the competence of 
more than one tribunal, such as with jointly committed ( c. 1329) and con
tinuous offenses; in this case, the criterion of prevention is applied 
(c. 1415). Preventive measures for preventing the offense (c. 1312 § 3) or 
mitigating the consequences of a hypothetically penal act ( c. 1722) are not 
punishments, and it devolves upon the administrative authority to apply 
them, not the tribunal. 3 

3. In penal processes, the plaintiff is the promoter of justice, after 
the prior decision of the ordinary (c. 1721). When an offense is commit
ted, especially if it causes grave harm to souls, the ordinary cannot dis
qualify himself or try to transfer the responsibility of bringing a penal 

1. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I (Rome 1938), 
pp. 64-65 and 67. 

2. Cf. Comm. 10 (1978), p. 225. 
3. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I, cit., p. 66. 
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process ( cf. c. 1342 § 2) to the Holy See. Evidently, this reasoning is appli
cable to sanctions that can be imposed through administrative channels. 4 

4. The offenses reserved to the CDF are exempt from the general 
norms on prescription of penal actions (c. 1362 § 1,1°). To understand the 
scope of this reservation, recourse to the ius vetus is essential, because 
the current one refers to norms that are prior to the CIC. Pastor Bonus 52 
states that the CDF is governed by norms of common law and proper law. 
Considering the partial knowledge available on proper norms5 and the si
lence of the CIC, it is legitimate to resort to information offered by the 
CIC/1917 (cf. c. 6 § 2) on this issue. Canon 1555 § 1 established that this 
Congregation, through judicial channels, "proceeds according to particu
lar practices and statutes and retains its own customs; and even lower tri
bunals, in causes belonging to the Holy Office [the current CDF] ,  must 
follow the norms pronounced by it." Therefore, the reservation was not 
absolute, because the canon referred expressly to the tribunals of the 
local ordinary (c. 247 § 2), because c. 501 § 2 "strictly prohibits all reli
gious Superiors from interfering in the causes pertaining to the Holy Of
fice." In these causes, judgments at the first instance by lower tribunals 
were not appealed before local appellate tribunals or before the Roman 
Rota, but only before the Holy Office. 6 Presently, the system for these 
causes before the CDF is that described by proper procedural laws, 7 even 
if they are antecedent to the CIC, since they were not repealed by c. 6 § 1 
(cf. cc. 20 and 21). 

5. The forum of the offense gives the tribunal competence to judge 
the contentious action for compensation of damages, in which the plaintiff 
can be the person claiming to have suffered non-penal damage, as a result 
of the possible offense committed by the respondent (cc. 1729-1731). 

4. Cf. V. G6MEZ-IGLESIAS, "Acerca de Ia autoridad como servicio en Ia Iglesia," in PCILT, 
"Ius in vita e t  in missione Ecclesiae." Acta Symposii Internationalis Juris Canonici, in 
Civitate Vaticana celebrati diebus 19-24 aprilis 1993 (Vatican City 1994), pp. 193-217. 

5. Cf. SCDF, Agendi ratio in doctrinarum examine, January 15, 1971, in AAS 63 (1971), 
pp. 234-236; C. DE DIEGO-LORA, "Procedimientos para el examen y juicio de las doctrinas," in 
Estudios de derecho procesal can6nico, III (Pamplona 1990), pp. 213-312. 

6. Cf. BENEDICT XIV, Ap. Const. Sacramentum Poenitentiae, June 1, 1741, published as 
the fifth document complementary to the CIC/1917, in AAS 9 (1917, 2nd part), pp. 505-508. 
I. NOVAL (Commentarium Codicis Juris Canonici. Liber IV. De processibus, Pars I, De 
iudiciis (Augustae Taurinorum-Romae 1920), no. 51 ,  p. 28) cites other complementary 
norms regarding the delict of "sollicitatio ad turpia" in the confession, as defined in the 
current c. 1387. 

7. Cf. PB 52; RGCR 128 §2; U. NAVARRETE, "Commentarium ad litt. ap . 'Integrae 
servandae' 7 dee. 1965 mp datas," in Periodica 55 (1966), pp. 647-652. 
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Pars conveniri potest: 
1 ° in causis quae circa administrationem versantur, 

coram tribunali loci ubi administratio gesta est; 
2° in causis quae respiciunt hereditates vel legata pia, 

coram tribunali ultimi domicilii vel quasi-domicilii 
vel commorationis,  ad normam cann. 1408-1409,  
illius de cuius hereditate vel legato pio agitur, nisi 
agatur de mera exsecutione legati, quae videnda est 
secundum ordinarias competentiae normas. 

A party can be brought to trial: 

1° in cases concerning administration, before the tribunal of the place in 
which the administration was exercised; 

2° in cases concerning inheritances or pious legacies, before the tribu
nal of the last domicile or quasi-domicile or residence of the person 
whose inheritance or pious legacy is at issue, in accordance with the 
norms of Cann. 1408-1409. If, however, only the execution of the leg
acy is involved, the ordinary norms of competence are to be followed. 

SOURCES: c. 1560,3° et 4° 

CROSS REFERENCES: cc. 239, 494, 636, 1273-1289, 1299-1310 

C OMMENTARY 

Joaquin Llobell 

1. Canon 1413 ,1 ° establishes the forum of the administration of 
goods. The assumption is that the administrator is not the owner of the ad
ministered goods. The administrator does not have to be a physical per
son. It can be a juridical person that will act through the physical person 
who is its representative. In turn, the owner can be a physical or juridical 
person. The administrator can be appointed by the owner of the goods or 
by law. 

The object of the dispute determining this forum is not the goods as 
such, but the administration of them.1 It may be that the seat of adminis
tration, from which a special title of competence proceeds, does not coin
cide with the domicile or quasi-domicile of the administrator, giving rise to 

1. In this sense, cf. J.L. ACEBAL LUJAN, commentary c. 1413, in Salamanca Com. To the 
contrary, cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), p. 103. 
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a forum concurrent with the general forum. In fact, c. 1413 uses the ex
pression conveniri po test. If the dispute refers also to goods considered in 
themselves, and the goods are found in a territory other than that of the 
administration and domicile of the respondent (the administrator, the 
owner, etc.), then by virtue of the connection (c. 1414) there will arise one 
or more concurrent fora, between which prevention must be applied 
(c. 1415). The Code Commission tried to expressly consent to the concur
rence of the forum of the administration with other possible fora and mod
ifying the nature of the necessary forum foreseen in c. 1560,3° of the CIC/ 
1917.2 

2. Canon 1413,2° establishes the forum of succession mortis causa. 
It is a special forum for resolving disputes arising through patrimonial 
transfers, not only of movable and immovable material goods, but also of 
immaterial goods (such as an honorific title), the title of which is mortis 
causa (c. 1299). This title presupposes the death of a physical person.3 

When this transfer, even if it is free, is inter vivos, the dispute will devolve 
upon the forum of the obligations (c. 1411). The difference between the 
status of heir versus legatee is not quantitative, but qualitative. The heir 
succeeds the deceased in his or her generic juridical situation in the pro
portion determined by law or the will, discounting the legacies. The lega
tee succeeds the deceased only with respect to one or more of the 
juridical goods (the legacy), of which the deceased person was holder. It 
may occur that a legacy is quantitatively greater than the rest of the patri
mony transferred to the heirs. 

3. The titles of succession mortis causa can proceed from law or 
from the intent of the deceased expressed through the will. Civil law de
termines the destination of the patrimony of the deceased or of all his or 
her goods, when he or she died without a will. The methods and require
ments of the will are governed by civil legislation; nevertheless, when 
there is evidence of the deceased's desire to transfer some patrimony in 
benefit of the Church, then, having been omitted, "the formalities of the 
civil law are as far as possible to be observed. If these formalities have 
been omitted, the heirs must be advised of their obligation to fulfil the in
tention of the testator" ( c. 1299 § 2). This obligation is not only a moral ob
ligation, but also a juridical one. Therefore, anyone who feels prejudiced 
by the assignment of the goods of the deceased according to merely civil 
criteria, may resort to the competent ecclesiastical tribunal. It is evident 
that the punctum dolens of the issue is the execution of the canonical 
judgment, regardless of whether the judge has scrupulously applied civil 
law on succession or has pronounced the judgment basing it on a state
ment of the deceased's intent not in accordance with the provisions of 
civil law. The coercive measures of the Church lack any force other than 

2. Cf. Comm. 10 (1978), p. 226. 
3. Regarding the extinction of "juridical persons," cf. cc. 120, 123, 320, 326, 616, etc. 
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that which comes from the specific binding nature of its decision, except 
when the civil system makes them its own (e.g., in Spain and Italy, judg
ments of nullity of marriage, after the respective exequatur or deliba
zione), which does not occur in successions mortis causa. Although the 
efficacy of the canonical process may seem non-existent, the binding spir
itual force is sufficient to satisfy the requisite of coercion for a system, be
cause that coercion is more effective than it might seem on the surface. 
This does not prevent good sense and judicial economy from calling for an 
adaptation of canonical decisions to civil decisions and even ref erring to 
state tribunals all causes that can be resolved by them more easily and ef
fectively, provided they respect the specific justice criteria of the canoni
cal system. 

4. Canon 1413,2° establishes that the last domicile, quasi-domicile, or 
place of residence of the deceased person determines the forum of suc
cession. It is clearly a matter of a forum concurrent with the general 
forum of the respondent, which is why the forum of the plaintiff cannot be 
invoked (c. 1409 § 2).4 Canon 1560,4° of the C/C/1917 determined what the 
necessary forum was and contemplated only the domicile of the testator. 
What is the scope of the extension to the quasi-domicile and the place of 
residence introduced by the Code Commission5? There was an attempt to 
establish a plurality of fora of succession concurrent with each other: as 
many fora as domiciles and quasi-domiciles that the deceased had at the 
time of death, in addition to the place where he or she died. Inasmuch as 
the will is an essentially revocable act, the new norm seeks to give compe
tence to the tribunal of the place where the testator could manifest his or 
her last will. Those tribunals may easily examine evidence of the exist
ence, lawfulness, and content of that last will, because it is useful to recall 
that the common denominator of all special fora is to facilitate examina
tion of the evidence. For this reason, doctrine of the C/C/1917 included in 
the term domicile the last regular residence of the deceased. 6 What is of 
interest is facilitating knowledge of the last will to resolve any disputes 
that may arise and to elucidate the very existence of that will. For that, in 
view of the eventuality that the act has been performed in the place of 
death, in which there was neither a domicile nor quasi-domicile, the tribu
nal of the last place of residence is accepted, even if the deceased pos
sesses one or more domiciles or quasi-domiciles. This facilitates the 
judgment on the last will and testament, which revokes prior ones, in full 
or in part. This interpretation authorizes the concurrence of the tribunal 
of the place of residence where the testator died with all those places 
where he or she possessed a domicile and quasi-domicile at the time of 

4. To the contrary, cf. J.L. ACEBAL LUJAN, commentary on c . 1413, cit. The forum of the 
plaintiff was explicitly excluded in this title by the codification commission: cf. Comm . 10 
(1978), p . 226. 

5. Cf. Comm . 10 (1978), p . 226. 
6. Cf. F. ROBERTI, De processibus, I, 2nd ed. (Rome 1941), no. 65, pp . 191-192. 
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death. 7 If protection of the inheritance is of interest to the public good, it 
will be necessary for the promoter of justice to be present ( cc. 1430 and 
1431). 

5. The forum of successions is applied to disputes on the value and 
scope of the will, the division of the estate, the determination of a legacy 
indicated imprecisely by the testator or incompatible with the rights of the 
heirs, the activity of the executor of the will, the satisfaction of the inter
ests of the deceased's creditors, liquidation of the inheritance, etc. Once 
these issues are resolved, if the dispute relates only to execution thereof, 
the forum of c. 1413,2° lapses and the respective tribunals are competent: 
"only the execution . . .  the ordinary norms of competence are to be fol
lowed." These tribunals will be that of the general forum (c. 1408), that of 
the place where the thing is (c. 1410), that of the place where the agree
ment on the division of the estate among the heirs was entered into 
(c. 1411 § 1), etc. 

7. In this same sense, cf. J.L. ACEBAL LUJAN, commentary on c. 1413, cit.; L. DEL AMO, 
commentary on c. 1413, in Pamplona Com. Against the concurrence of different titles of the 
sequences, cf. M.J. ARROBA, Diritto processuale canonico, cit., pp. 103-104. 
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1414 Ratione conexionis, ab uno eodemque tribunali et in 
eodem processu cognoscendae sunt causae inter se co
nexae, nisi legis praescriptum obstet. 

By reason of connection, cases that are inter-connected are to be heard by 
one and the same tribunal and in the same process, unless this is prohib
ited by a provision of the law. 

SOURCES: c. 1567 

CROSS REFERENCES: cc. 1406, 1440, 1493, 1494 § 1, 1587-1589, 1625, 
1639 § 1, 1683 

C OMMENTARY 

Joaquin Llobell 

1. Canon 1414 provides that causes connected to each other should 
( cognoscendae sunt) be judged by only one tribunal in each process, un
less this is prohibited by a provision of law. Does this establish a title of 
competence or, as occurs with prevention (c. 1415), merely indicate which 
tribunal is competent in the specific case? The problem is part of the nu
merous quaestiones disputatae on which procedural doctrine is not unan
imous.1 

Recently, Arroba has maintained that connection is one of the ways 
of determining competence between tribunals to which the law entrusts a 
given cause.2 However, this commentator author believes it is always a 
matter of the respondent's right to file an exception so that a cause, initi
ated before a competent tribunal, will be transferred to another compe
tent tribunal when the latter has already begun to hear a connected cause, 
with the first tribunal having achieved ( with respect to the earlier dispute) 
the perpetuatio iuridictionis (c. 1512,2°). In short, the connection would 
make the competence of a competent tribunal lapse, not create a new title 
of competence. Thus, connection is a true title of competence, which law 
grants to an ordinary or delegate3 tribunal that would be non-competent 

1. For an overview of the different problems and solutions in doctrine, cf. M. CABREROS 
DE ANTA, "La pr6rroga de la competencia judicial y el fuero de la conexi6n," in Revista 
Espanola de Derecho Canonico 10 (1955), pp. 325-351. 

2. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), pp. 110-114. 
3. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I (Rome 1938), 

p. 78. 
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without it. Canon 1407 § 1 expressly states that it is a true title of compe
tence and not of expansion, even if it is defined as legal, nor of a way to 
determine competence. This canon, by excluding prevention but not con
nection of the list of titles of relative competence,4 has modified c. 1559 
§ 1 of the CJC/1917 and allows a distinction in the nature of both institu
tions. Connection is a title of competence, and prevention is a way of de
termining that connection when there is more than one tribunal with 
concurrent competence, because they possess some title. Both codes are 
identical with respect to how they view the concept of expansion, as the 
modification of titles of relative competence, which only devolves upon 
the dicasteries of the Roman Curia. 5 

2. The forum of connection is based on judicial economy. However, 
this title assumes a plurality of disputes, each of which can be the object 
of a different process before the respective competent tribunal. The forum 
of the connection arises when the respective processes and the judgments 
that conclude them possess common elements that are useful or neces
sary to satisfy not only the principle of economy but also that of proce
dural harmony: that all judicial decisions on interconnected disputes be 
coherent and contribute to ordering according to justice said juridical re
lationships, with the least effort possible from the parties and from the tri
bunal: citius, mellius ac minoribus sumptibus. 

3. The object of a process must be perfectly delimited in the decree 
of litis contestatio (c. 1513 § 1) and decided in the judgment (c. 1611,1°). 
Three elements individualize each dispute (c. 1641,1°). Two are of an ob
jective nature: the asset in dispute (the petitum) and the cause originating 
the litigation (the causa petendi). The third element is of a subjective na
ture: the parties to the process. When these three elements coincide in 
two petitions ( c. 1504, 1 ° and 2°), there is a single action. The canonical 
system prohibits this multiplicity of processes at the same grade or in
stance concerning the same action. The prohibition comes from the prin
ciple ne bis in idem and originates various institutions that protect it: 
prevention (c. 1415), perpetuatio iurisdictionis (c. 1512,2°), the situation 
of litis pendentia (c. 1513,5°) or litis finitae and the respective excep
tions (cc. 1459 § 1, 1462), the ex officio declaration of adjudged matter by 
the judge (c. 1462 § 1), functional absolute non-competence that is sanc
tioned with irremediable nullity of the judgment (c. 1620,1°), restitutio in 
integrum against a judgment that "runs counter to a preceding decision 

4. Cf. Comm. 10 (1978), p. 221. 
5. Cf. Seer. St., Ordo servandus in Sacris Congregationibus Tribunalibus Officiis 

Romanae Curiae, September 29, 1908, 2nd part, ch. 7, a. 3, no. 11 ,  a), in AAS l (1909), pp. 36-
108; Signatura, Appendix ad Regulas servandas in iudiciis apud Supremum Signaturae 
Apostolicae Tribunal, November 3, 1915, arts. 3-32, in P. GASPARRI-1. SERED!, Codicis Juris 
Canonici fontes, VIII (Rome 1938), pp. 608-618; CIC/1917 cc. 249 §3, 1603 §2; CIC c. 1445 
§3,2°; PB 24,2° and 3°; see the introduction to the title. 
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which has become an adjudged matter" (c. 1645 § 1 ,5°) ,  etc. Neverthe
less-at least before the decree of litis contestatio (cc. 1459, 1513}-there 
is a connection between two causes, provided they coincide in one or two 
of the three elements: objective connection if the coinciding elements are 
the petitum and the causa petendi, and subjective connection where the 
parties coincide. 

4. The forum established by c. 1414 is only applicable to objective 
connection. Subjective connection is regulated in cc. 1493 and 1494. In a 
process on the validity of the matrimonial bond, the petitum is the judicial 
declaration regarding the existence or non-existence of a valid bond, the 
causa petendi is the reason why the bond might not exist despite having 
celebrated a matrimonial rite , and the parties are the man and woman 
who entered marriage and the defender of the bond (cc. 1432, 1677 § 3), 
except in the exceptional cases of cc. 1674,2° and 1675. In these causes, in 
which the petitum and the parties coincide, each causa petendi originates 
a different action (c. 1677 § 3), which is determinant for achieving the con
formity of two judgments of different grades (cc. 1641 , 1°, 1644 § 1 ,  1683, 
1684).6 The connection between the penal process and that for reparation 
of damages is provided in c. 1729, respecting the grade of the instance 
(§ 2). This system foresees the appropriateness of each action being han
dled in separate processes, while respecting the principle of the identity of 
the tribunal ( c. 1730). This structure occurs with the connection in the 
counteraction, for which separation in processes is also allowed ( cf. 
cc. 1494 § 1 and 1463 § 2). 

5. The C/C/1917 expressly offered (c. 1567) a procedural method 
similar to the connection and to the dependency of actions. This common 
procedural treatment of both institutions has involved the non-mention of 
the latter in c. 1414 of the CIC. 7 Nevertheless, dependency is a useful insti
tution for legally defining some specific kinds of connection, especially in 
matrimonial causes. 8 

There is dependency when the parties and the causa petendi coin
cide and, regarding the petitum, there is only a quantitative difference , 
being also qualitatively coincident: the petitum is the same with respect to 
the party included in both actions. These two actions are not identical, but 
their mutual relationship is so determinant for procedural harmony that 
they should not be able to be handled simultaneously in two processes 
nor, with more reason, before two different tribunals. The merely objec
tive connection, which does not compromise the validity of the judgment 

6. See the introduction to the title regarding marriage cases. 
7. Cf. Comm. 10 (1978), p. 227. 
8. Cf. sentence coram HUOT, February 2, 1984, in fl Diritto Ecclesiastico 95/2 (1984), 

pp.  24 1-254; GULLO, "Note minime in tema di 'prorogatio competentiae ratione 
continentiae,"' in fl Diritto Ecclesiastico 95/2 (1984), pp. 241-254. 
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given by a tribunal that disregarded the forum of the connection, is pro
tected with an exception that devolves only upon the parties to lodge be
fore the litis contestatio of the second action ( c. 1459 § 2). Nonetheless, 
dependency deprives the second judge of competence, who then becomes 
absolutely non-competent by virtue of the perpetuatio iurisdictionis and 
the litis pendentia C even if they are partial). These situations are pro
tected with the respective exceptions and with the sanction of nullity of 
the judgment (c. 1620, 1°), which is why exceptions are not subject to the 
term of the litis contestatio and can be assessed ex officio by the same 
judge (cc. 1459 § 1 ,  1461 and 1462 § 1). 

There is also dependency in incidental matters of a pre-judicial na
ture for which the tribunal of the main action is competent, at least 
through the forum of connection ( c. 1588), unless the pre-judicial cause 
involves a title of absolute or necessary competence. 9 In this latter situa
tion, perpetuatio iurisdictionis, which involves some title of competence 
( c. 1512,2°) cannot be invoked, nor can litis pendentia; it is necessary to 
suspend the case in chief until this incidental matter is judged by the com
petent tribunal . 

6. Because of the unitary procedural treatment of connection and de
pendency, authors do not distinguish the regulation of the exceptions that 
protect them . With respect to their names, some distinguish that of the 
connection of the litis pendentia (this latter would apply only to depen
dency ) 10 ; others use both terms without distinction. 11 For some, the ex
ception of connection is a right of the parties, and only they can file it 
before the litis contestatio Cc. 1459 § 2), because disregard for the con
nection, in itself, does not involve "a gravely unjust judgment" (c. 1452 
§ 2). 12 For others, the imperative tone of c. 1414 (cognoscendae sunt) pre
vails , because it is a special norm (generi per speciem derogatur13) on the 
time limit of the litis contestatio established in c. 1459 § 2, and the excep
tion can also be declared or requested ex officio by the judge. 14 This au
thor believes that consistency with the statement that obje ctive 
connection is a special forum of relative competence (c. 1407 § 1), with 
the same nature as others established in cc. 1410-1413, demands accept
ing the proper institutions of these fora and trying to avoid distorting 
the idiosyncrasy of each institution and procedural concept. In that 

9. Cf. M. CABREROS DE ANTA, "La pr6rroga de la competencia judicial. . . ," cit. , pp . 347 and 
350. 

10. Cf. L. DEL AMO, commentary on c. 1415, inPamplona Com. ;  F ROBERTI, De processibus, 
I, 2nd ed. (Rome 1941), no . 79, p. 217. 
11 . Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I, cit., pp. 75-78. 
12. Cf. M.J. ARROBA, Diritto processuale canonico , cit., pp. 112-113. 
13 . D. 50, 17, regula iuris 80; VI regula iuris 34. 
14. Cf. M. CABREROS DE ANTA, "La pr6rroga de la competenciajudicial . . . , "  cit., pp. 339-340 

and 348; L. DEL AMO, commentary on c . 1414, cit.; F. ROBERTI, De processibus, cit., no. 75, 
pp. 212-213. 
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connection, there is an essentially concurrent forum for different and au
tonomous actions, for which only reasons of convenience would dictate 
simultaneous treatment. The exception of connection cannot modify the 
common criteria for exceptions that do not result in nullity of the judg
ment, which prevents their lodging after the litis contestatio (c. 1459 § 2). 
The formulation of c. 1452 § 2 possesses a scope that allows the judge to 
lodge and decide the exception ex officio. On the other hand, while for 
one writer the vis attractiva of connection cannot overcome the chrono
logical criterion that comes from prevention, 15 for others, c. 1414 imposes 
the accumulation of connected processes initiated separately in various 
tribunals, without the prevention impeding this accumulation. According 
to this interpretation, the nisi legis praescriptum obstet of c. 1414 only re
fers to the absolute non-competence of the tribunal or to the ineptitude of 
the process for deciding the connected cause. 

7. Canon 1493 foresees, with some limits, the possibility of an accu
mulation of actions by the plaintiff against the respondent. Since the tribu
nal of the respondent constitutes the general forum of attribution of 
competence (c. 1408), c. 1493 cannot establish any new forum and, there
fore, the objective connection is irrelevant as an innovative criterion for ti
tles of competence. From another point of view, the joinder consists of the 
plurality of persons in the position of respondent (passive joinder) or 
plaintiff (active joinder) in a process. 16 The necessary joinder (passive) ,  
more than a subjective connection that would involve the multiplicity of 
actions in the same process ( accumulation 17) ,  above all implies the 
uniqueness of the process resulting from the only juridical good ( deter
mined procedurally by the petitum and the causa petendi) held by these 
persons. In causes of nullity of marriage , there is only one necessary re
spondent: the def ender of the bond, because both spouses can be plain
tiffs 18; when the plaintiff is the promoter of justice (c. 1674,2°) ,  there is a 
necessary passive joinder consisting of the two spouses and the defender 
of the bond. The voluntary or obligatory intervention of a third party in the 
cause is different from the joinder and is handled by law as an incidental 
matter.19 

15. See the commentary on c. 1415; M. CABREROS DE ANTA, "La pr6rroga de la competencia 
judicial. . . ," cit. , pp. 341-342. 

16. Cf. F. ROBERTI, De processibus, cit. , no. 194, pp . 537-539. 
17. Cf. ibid., no. 235, pp. 644-645. 
18. Cf. c. 1674,1°; R. RODRIGUEZ-OCANA, "La legitimaci6n originaria y sucesiva en los 

procesos de nulidad matrimonial," in Ius Canonicum 27 (1987), pp. 187-190; I. ZUANAZZI, "Le 
parti e l'intervento det terzo," in fl processo matrimoniale canonico, 2nd ed. (Vatican City 
1994), p. 367. 
19. Cf. cc. 1596 and 1598; sentence coram HUOT, February 2, 1984, cit. ,  no. 9; 

Z. GROCH0LEWSKI, "Quisnam est pars conventa in causis nullitatis matrimonii?," in Periodica 
79 (1990), pp. 357-391; idem, "Parte convenuta nelle cause di nullita di matrimonio, " in 
D.J. ANDRES G . (Ed.), "Vitam impendere magisterio. " Scritti in onore dei Proff R. Pizzorni 
e G. di Mattia (Rome 1993), pp. 41-55; L. MADERO, La intervenci6n de tercero en el proceso 
can6nico (Pamplona 1982) . 
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8. The concept of concurrence of actions is also related to connec
tion. Concurrence occurs when two or more different actions are intended 
for the same objective. One writer considers concurrence to be the neces
sary joinder, 20 although this situation really involves a plurality of actions. 

9. Canon 1494 regulates the counteraction: the respondent, in the 
process initiated by the plaintiff, may lodge an action against the plaintiff, 
who, with respect to the counteraction, becomes the respondent. The 
counteraction involves an important procedural disorder: the reversal of 
the parties' positions in the same process, which was only justified in ca
nonical tradition as a manifestation of the respondent's right to defense. In 
fact, c. 1690 § 1 of the CIC/1917 demanded that the counteraction serve to 
"neutralize or reduce" the plaintiff's petition. Adopting doctrine's and ju
risprudence's indications, c. 1494 also accepts the counteraction by objec
tive connection. This new possibility for the counteraction does not create 
a new title of competence, because it can lead back to that of c. 1414. 
From the classical counteraction can arise a new forum of relative compe
tence exclusively when it is lodged before a tribunal that only holds the 
title for the general forum of the respondent of the original action, and the 
plaintiff in the action does not possess the domicile or quasi-domicile in 
that place. In this situation, without the title of the counteraction, the re
spondent could not sue the plaintiff before that tribunal because it would 
be non-competent. 

10. In the CIC, at the suggestion of doctrine,21 the correlative c. 1567 
of the CJC/1917 was added, which stated that connected causes must be 
judged "in the same process ... unless this is prohibited by some provision 
of the law." This conditional clause includes: the various phenomena of 
absolute non-competence (material, subjective, and functional: cf. c. 1639 
§ 1), the limitation of the tribunal with just one judge ( c. 1425 § §  1, 3 and 
4), the voiding prohibition on using the oral contentious process for some 
types of causes, 22 or the documentary process to judge a chapter of nullity 
of marriage other than those established in c. 1686. 

20. Cf. F. ROBERTI, De processibus, cit., no. 234, p. 643. 
21. Cf. Comm. 10 (1978), pp. 226-227; M. CABREROS DE ANTA, Comentarios al C6digo de 

Derecho Canonico, III (Madrid 1964), p. 234. 
22. Cf. cc. 1656, 1690, 1710, 1728 §1,  etc.; Comm. 10 (1978), pp. 226-227. 

695 



c. 1415 

1415 

Bk. VII. Pt. I. Trials In General LLOBELL 

Ratione praeventionis, si duo vel plura tribunalia aeque 
competentia sunt, ei ius est causam cognoscendi, quod 
prius partem conventam legitime citaverit. 

By reason of prevention, if two or more tribunals are equally competent, 
the tribunal that has first lawfully summoned the respondent has the right 
to hear the case. 

SOURCES: c. 1568; PrM 11 

CROSS REFERENCES: cc. 1482 § 2, 1507, 1512, 1632 § 2 

C OMMENTARY 

Joaquin Llobell 

1. Canon 1407 § 1 does not include prevention among the titles of rel
ative competence, because prevention does not constitute any forum. It is 
an institution that seeks to resolve ex lege conflicts of competence arising 
between tribunals that possess competence over the same cause prior to 
the conflict of competence, without the need for a judicial or administra
tive decision from an independent body. Prevention determines which tri
bunal can judge the cause. This determination involves a positive 
indication (which one may judge) and another negative indication (which 
one may not), because the principle ne bis in idem demands that each 
cause be judged by one tribunal, at each grade or instance. The indication 
belongs to the sphere of functional criteria for determining competence; 
therefore, in the negative sense, it involves derogation of the competence 
of the tribunal that was competent before the solution of the conflict 
through prevention. The tribunal losing competence through prevention 
(in favor of the one that first summoned the respondent) becomes abso
lutely non-competent; therefore, its judgments are irremediably null 
(c. 1620,1°).1 

2. The presupposition of the conflict is the concurrence between 
more than one tribunal. Therefore, prevention does not apply in major 
causes (c. 1405) or in the administrative-contentious process (cc. 1400 § 2 
and 1445 § 2), because in these processes there is only one competent tri
bunal. For the same reason, prevention cannot be lodged between a 

1. Cf. Signatura, Declaratio de fora competenti in causa nullitatis matrimonii, post 
sententiam negativam in prima instantia latam, June 3, 1989, in AAS 81 (1989), pp. 988-
990, nos. 2, 3 and 5. 
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regional tribunal constituted only for matrimonial causes (c. 1423 § 2) and 
a diocesan tribunal in a penal cause. However, prevention is allowed be
tween more than one local appellate tribunal when, according to the pro
visions of c. 1439 § 2, more than one appellate inter-diocesan tribunal has 
been constituted to hear judgments of the first instance in the second in
stance. 

According to the grade of the trial, prevention between two appellate 
tribunals is impossible if one of them is not the one expressly determined 
by cc. 1438 and 1439, because to be competent, it is insufficient to be an 
appellate tribunal in general, it is necessary to be it ad normam iuris 
(c. 1440). Therefore, prevention is not possible between one competent 
appellate tribunal and another non-competent one. The Roman Rota pre
sents a different problem, in that it is a universal appellate tribunal ac
cording to cc. 1443 and 1444 § 1, except for causes reserved to the Roman 
Pontiff, the CDF, the CDWDS and the Signature. Prevention applies be
tween the Rota and all local appellate tribunals if the latter are materially 
and functionally competent. On the other hand, c. 1632 § 2 accepts the hi
erarchy between the appellate tribunals, at the vertex of which is the 
Roman Rota. Therefore, if the conflict arises when one party appeals to 
the Rota and the other to the local tribunal, before one of the tribunals 
summons the other party ( cf. c. 1640), the trial of second instance belongs 
to the Rota. 2 The coincidence of a double judicial hierarchy at the appeal 
allows prevention to apply not only to relative competence, but also to ab
solute competence, as well as functional competence. 

3. Canon 1553 § 2 of the CJC/1917 foresaw prevention in causes on 
matters subject to both the canonical and civil systems. The Code Com
mission, when examining c. 2 of the 1976 Schema, decided to delete the 
reference to this application of prevention, since they found it non-viable 
in the current historical context, in which "prevention is only possible be
tween two tribunals of the same juridical system. "3 Nevertheless, the pa
rameters of the issue are not as clearly defined as the Code Commission 
interpreted them. In fact, c. 1692 § 2 provides that the diocesan bishop 
may give permission to spouses to submit conjugal separation to the civil 
tribunal. This permission does not involve the loss of the canonical juris
diction over this type of cause (cc. 1671, 1692-1696), which "affect the (ec
clesiastical) public good" (c. 1696). Therefore, competent canonical 
tribunals ( c. 1694) can receive a petition for conjugal separation without 
permission from the bishop (c. 1692 § 1), in concurrence with the civil tri
bunal. In this situation, consistency in interpretation seems to allow pre
vention, at least against the ecclesiastical tribunal. On the other hand, 

2. Cf. Deer. coram POMPEDDA, December 14, 1992, in Ius Ecclesiae 5 (1993), pp. 597-602; 
J. LLOBELL, "La necessita della doppia sentenza conforme e l"appello automatico' ex can. 
1682 costituiscono un gravame? Sul diritto di appello presso la Rota Romana," in /us 
Ecclesiae 5 (1993), pp. 602-609. 

3. Comm. 10 (1978), p. 218. 
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some state systems recognize the civil value of canonical judgments of 
nullity of marriage, and establish agreements or concordats for these pro
cedures for their respective execution and recording.4 Inasmuch as inter
national treaties are binding on the parties that have stipulated to them, 
then with the entry in a civil registry of a canonical judgment of nullity of 
the bond and a civil divorce judgment being incompatible, it would be pos
sible to lodge prevention (or the exception of litis pendentia) before the 
civil tribunal that would seek to judge a cause of divorce when a canonical 
cause of nullity of marriage is pending ( not vice versa, because the Church 
does not recognize any effect for a civil divorce, just as these civil concor
dat systems do not recognize canonical separations5). Setting aside the 
practical difficulties involved in the inter-system exercise of prevention, it 
seems evident that, at the level of principle and of legal measures (al
though canonical and civil law need norms of application), there can be 
mixed forum causes in which this is possible.6 The permeable nature of 
the division between systems with effects on the canonical process has 
been manifested (e.g., in c. 1675). According to c. 1675, after the death of 
one or both spouses, the deceased's successors or whoever is a party in a 
civil process on said succession are qualified to challenge the marriage be
fore an ecclesiastical tribunal, or to renew the instance (cf. c. 1518,1°). An
other manifestation of this permeable nature consists of the preclusive 
effect between systems of the adjudged matter. 

4. Prevention grants the right to judge the cause to the competent tri
bunal that has first lawfully summoned the respondent (c. 1415). In causes 
in which a public party intervenes, the public status does not affect pre
vention because of the principle of equality of the parties, regardless of 
whether they are public or private. 7 In the summons of the respondent, it 
is necessary to distinguish two moments: when the decree is pronounced 
by the judge ( c. 1507) and when the decree is notified to the respondent 
(cc. 1509 and 1510). Without considering the problems involved in effec
tive notification, the juridical effects of the summons come from the mo
ment of its notification (c. 15 12); this is the determining moment for 
applying prevention. The acts before this notification are irrelevant. 

4. Cf. Concordato entre la Santa Sede y la Republica de Colombia, July 12, 1975, a. 8, in 
AAS 67 (1975), pp. 421-434; Acuerdo entre la Santa Sede y el Estado Espanol sabre asuntos 
juridicos, January 3, 1979, a. 6,2°, in AAS 72 (1980), pp. 29-36; Accardo tra la Santa Sede e la 
Repubblica Italiana che apporta modifiche al Concordato Lateranense, a. 8,2° and 
Protocollo addizionale, no. 4, February 18, 1984, in AAS 77 (1985), pp. 521-535. 

5. Cf. Concordato entre la Santa Sede y la Republica de Colombia . . .  , cit., a. 9. 
6. Cf. CORTE DI CASSAZJONE (of Italy), Sezioni unite, sentence, February 13, 1993, no. 1824, 

§3.5, in fl diritto di famiglia e delle persone 22 (1993), pp. 109-127; G. Puccr, "Appunti in 
tema di efficacia di giudicato della sentenza ecclesiastica di nullita del matrimonio e di 
azione ex art. 139 c.c.," in fl Diritto Ecclesiastico 2 (1974), pp. 256-274). 

7. Cf. Code Commission, "Opera consultorum in apparandis canonum schematibus. 2. De 
iure processuali recognoscendo," no. 30, in Comm. 2 ( 1 970), p .  190; Schema 1 9 76, 
praenotanda, no. 55, p. XIV, in Comm. 8 (1976), p. 194. 
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5. Given that prevention comes from the summons and the summons 
creates perpetuatio iurisdictionis and litis pendentia ( c. 1512,2° and 5°), 
the exception of prevention is identified with litis pendentia, because, in 
both situations, the tribunal that summoned must possess a lawful title of 
competence. If the tribunal is non-competent, the applicable exception is 
non-competence, not litis pendentia. Connection is a legal title of compe
tence; therefore, the second cause, for which the first tribunal would be 
non-competent if it were not connected with the first, may be lawfully 
judged by the latter because, even if c. 1414 seems to establish an obliga
tion for the first tribunal to judge the second cause, it is necessary for the 
plaintiff to file the petition before it or for the respondent to lodge the ex
ception of connection with a second tribunal before this tribunal pro
nounces the decree of litis contestatio. The procedural handling of the 
exception of connection is the same as a normal exception of compe
tence, with the particularity that connection does not dispossess the sec
ond tribunal of the title invoked by the plaintiff, provided that he or she 
truly possesses it. In short, the exception of connection is on competence, 
not non-competence. Even if the party does not lodge the exception, the 
judge who finds himself competent through the connection must compen
sate for the negligence of the party and protect, to the extent that it is nec
essary, the principle ne bis in idem: cf. c. 1452 § 2. Therefore, prevention 
is allowed when the conflict exists regarding the second connected cause, 
between the first tribunal (which has the forum of connection) and the 
second ( with its respective title of competence). 

6. A summons issued by a non-competent tribunal does not create 
perpetuatio iurisdictionis (c. 1512,2°) nor does it make sense to invoke 
prevention in this situation. When that non-competent tribunal pronounces 
the decree of litis contestatio, because it did not disqualify itself nor did 
the respondent lodge the respective exception (or it was rejected: c. 1460 
§§  1 and 2), would it be possible to raise prevention between this tribunal 
and the one holding the title of competence provided by law before the 
cause was later submitted and proceeded to the summons? The exception 
of prevention is identified with that of litis pendentia, with both presup
posing the perpetuatio iurisdictionis. In the phenomenon now under con
sideration, the perpetuatio iurisdictionis could not occur with the 
summons issued by a non-competent tribunal; c. 1459 § 2 prohibits the ex
ception of relative non-competence after the litis contestatio ("unless it/ 
they arise/s after [the litis contestatio] had taken place"). Canon 1460 § 2 
denies the appeal against the exception of non-competence but grants the 
plaint of nullity and the restitutio in integrum . .. Canon 1457 § 1 estab
lishes sanctions for judges " [who] with no legal support, ... declare them
selves competent and hear and determine cases." 

In short, the question poses the problem of the expansion of compe
tence and of the persistence of relative non-competence after the litis con
tes tatio , even if the judgment is not directly null for this reason. An 
affirmative answer to this question could be one more means of protecting 
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the respect of titles of competence, even if it does not satisfy the necessary 
stability of juridical relationships. 8 Stability would be satisfied by affirming 
that the canonical system accepts the expansion of competence (which 
would remedy relative non-competence) and prevention could be lodged 
by the non-competent tribunal that performed the litis contestatio against 
the competent tribunal that later would have summoned the respondent. 9 

The exegesis of these provisions allows an affirmation of the existence of 
deficiencies and inconsistencies in the current canon law on the regulation 
of relative competence and institutions directly related thereto. Two facts 
that the jurist must reconcile clearly emerge: the legislator wishes to pro
tect the full respect of the title of competence in causes of nullity of 
marriage, and the titles of relative competence do not guarantee that 
protection, inasmuch as the judgment pronounced by a relatively non
competent tribunal can have the effects of any valid judgment. 

The ius conditum does not satisfy both facts because the titles of 
competence in causes of nullity of marriage are relative at the first in
stance, except for c. 1405 § 1,1 °. Therefore, once the inconsistency of the 
system is individualized, it is only possible to propose solutions de iure 
condendo. There are three possible solutions: accepting that any relatively 
non-competent tribunal can pronounce valid judgments in causes of nul
lity of marriage, as the tacit expansion by the parties and the tribunal is ac
cepted; overcoming the dual concept of the nature of absolute and relative 
competence ( as a result expansion would never be possible, except when 
the competent Roman dicastery grants the "commission of competence"); 
and defining titles of competence in causes of nullity of marriage as fora 
of absolute competence because c. 1673 is a specific norm that does not 
admit the expansion. It does not seem that the solution can be recourse to 
the Apostolic Signature to resolve this type of conflict of competence 
(cc. 1416 and 1445 § 1,4°). Nor would a solution come (because it is a di
castery upon which it devolves) through administrative means "to oversee 
the proper administration of justice" ( c. 1445 § 3, 1 °), because the Signatur 
can only apply the law, which does not satisfy the protection of the titles 
of competence in causes of nullity of marriage. Of the three solutions of
fered, perhaps the one that is most consistent with the system as a whole 
and canonical tradition is the third. 

8. Regarding the importance of stability, cf. J. LLOBELL, "Il giudicato nelle cause sullo stato 
delle persone. Note sulla dottrina di Carmelo de Diego-Lora," in Ius Ecclesiae 5 (1993), 
pp. 283-3 13; idem, "Perfettibilita e sicurezza della norma canonica. Genni sul valore 
normativo della giurisprudenza della Rota Romana nelle cause matrimoniali," in PCILT, "Ius 
in vita et in missione Ecclesiae. " Acta Symposii Internationalis Juris Canonici, in 
Civitate Vaticana celebrati diebus 19-24 aprilis 1993 (Vatican City 1994), pp. 1231-1258, §8. 

9. In this sense, cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), pp. 1 15-116. 
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Conflictus competentiae inter tribunalia eidem tribunali 
appellationis subiecta, ab hoc tribunali solvuntur; a Si
gnatura Apostolica, si eidem tribunali appellationis non 
subsunt. 

A conflict of competence between tribunals subject to the same appeal tri
bunal is to be resolved by the latter tribunal. If they are not subject to the 
same appeal tribunal, the conflict is to be settled by the Apostolic Sig
natura. 

SOURCES: c. 1612; PrM 10 

CROSS REFERENCES: cc. 1438-1440, 1445 § 1,4° § 3,1° et 2°, 1457 § 1 

C OMMENTARY ------

Joaquin Llobell 

1. The CIC establishes sufficient institutions for the same tribunals 
to decide issues raised regarding their own competence: ex officio dis
qualification (cc. 1459 § 1 and 1461), exceptions of non-competence ("dis
qualifying the forum"), litis pendentia, prevention, etc. These institutions 
as a whole, applied (ex officio or at the instance of a party) by the same 
tribunals involved in the issue of competence, constitute the ex lege man
ner of resolving these incidental matters. Nevertheless, it may be neces
sary to resort to another organ to authoritatively determine which tribunal 
is competent in cases of conflict between tribunals. This situation is con
templated in c. 1416. 

2. Canon 1612 of the CIC/1917, the correlative to c. 1416, was part of 
the title on the discipline that must be observed in tribunals ( cc. 1446-14 75 
of the CIC), the area of the regulation of exceptions, including exceptions 
of competence. The Code Commission introduced c. 1416 when revising 
the 1976 Schema. 1 Canon 1612 § 2 offered a local solution to conflicts of 
competence between tribunals not subject to the same appellate tribunal, 
with the condition that each of them must possess a higher court in loco. 
For this purpose, the appellate tribunal of the tribunal before which the 
petition was first filed resolved the conflict. In contrast, the Code Com
mission decided to entrust the solution of all conflicts of competence 
between tribunals without a common local appellate tribunal to the Apos
tolic Signature.2 

1. Cf. Comm. 10 (1978), pp. 227 and 249. 
2. Cf. ibid., p. 249. 
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3. Conflicts of competence can be positive or negative (cf. c. 1457 
§ 1). The conflict is positive when two or more tribunals claim compe
tence over the same cause, without being able to resolve it. 3 The issue 
must be resolved to avoid double judgments on the same dispute ( ne bis 
in idem). Moreover, the parties have the right to be judged by the compe
tent tribunal (cc. 221 §§  1 and 2, 1407 § 1), and protection of the titles of 
competence is related to the ecclesiastical public good. These two latter 
reasons also justify the need to resolve negative conflicts of competence: 
the holder of any right to a judgment on the merits of the dispute must be 
able to turn to the competent tribunal. This tribunal is obligated to judge 
the cause if the petition meets the requirements (cc. 1504-1505). On the 
other hand, the competent tribunal is the one determined by law, and in ju
dicial matters, the "colored titles" resulting from common error, which 
can be applied only to the executive power, are not possible (c. 144 § 1). 

4. Canon 1416 guarantees the solution of both types of conflicts of 
competence (positive and negative). However, the nature of the act of the 
body resolving the conflict varies, depending on whether it is a positive or 
negative conflict, although the doctrine of the CJC/1917 and part of the 
more recent doctrine affirms, with varying nuances, that these acts are al
ways administrative.4 Regarding the solution of negative conflicts, the act 
by which the competent tribunal is determined does not involve a proce
dural confrontation between the plaintiff and the tribunal refusing to ac
cept the petition, although the organ that must adopt the solution must 
hear and assess the reasons why the tribunal is resisting. These reasons 
can be lawful ---€.g. , the disqualification of all the judges of a tribunal ( cf. 
cc. 1448, 1717 § 3)- and be referred to the only competent tribunal for 
that cause; in this situation, it will be necessary for the Signature to grant 
the appropriate expansion or commission, which devolves upon the third 
section of the Signature as a ministry of justice of the Church, not as a su
preme tribunal. 5 In any case, whether the Signature or the appellate tribu
nal resolves the negative conflict, the nature of the act is administrative 
because the presupposition of the process is absent: the dispute between 
two parties situated in a position of formal equality. 

Nevertheless, with respect to the resolution of positive conflicts, 
there are reasons to maintain the judicial nature of the decision. Canon 
1612 § 2 of the CJC/1917 granted competence to the legate of the Holy See 
to decide conflicts between tribunals, at least one of which did not 

3. Cf. Code Commission, Relatio complectens synthesim animadversionum ab Em.mis 
atque Exe.mis Patribus Commissionis ad Novissimum Schema Codicis Juris Canonici 
exhibitarum, cum responsionibus a Secretaria et Consultoribus datis (Typis Polyglottis 
Vaticanis 1981), ad c. 1368, p. 308, in Comm. 16 (1984), pp. 53-54. 

4. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), p. 116; M. LEGA-
V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I (Rome 1938), p. 215; F. ROBERTI, 
De processibus, I, 2nd ed. (Rome 1941), no. 150, pp. 437-440. 

5. Cf. c. 1445 §3,2°; PB 124,2° and 3°. See the introduction to the title. 
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possess a local higher tribunal. This reference to a not explicitly judicial 
body (the legate) made it possible for the decision to be considered ad
ministrative. However, in current law, the resolution of positive conflicts 
of competence receives judicial treatment because there is the presuppo
sition of a dispute. In this way, it is separated from the dictates of law, 
even if law presents ambiguous elements. In fact, the issue is handled in 
c. 1445 § 1,4°, related to the first section of the Apostolic Signature, the na
ture of which is that of a "supreme tribunal of ordinary justice. "6 The 
SNAS states that this competence is exercised "by virtue of the proper ad
ministrative power of the judicial forum" (art. 18,5°). However, articles 
68-73, which develop the relative procedure, are in title on "The Judicial 
Procedure" (articles. 23-85), not in title 5 on "The Administrative Proce
dure" (arts. 86-95). Article 68 refers back to articles 23 et seq. for accep
tance of the petition (cf. cc. 1404 and 1405) while article 69 uses the term 
parties to refer to the opponents. Article 70 provides that the prefect's de
cision does not allow appeal because it must be adopted expeditissime 
(cf. a. 72; c. 1880,7° CIC/1917 and c. 1629,5° CIC). In short, there is a nota
ble parallel between the competence of the Apostolic Signature in this 
procedure and the competence of the Italian Court of Cassation (because 
it is a supreme tribunal) in the procedure of regolamento de competenza, 7 

the decision of which is a judgment. 8 

5. "A conflict of competence between tribunals subject to the same 
appeal tribunal is to be resolved by the latter tribunal" (c. 1416). This norm 
only refers to local appellate tribunals. It excludes the Roman Rota, which 
is the universal appellate tribunal (cc. 1443 and 1444 § 1) but not the su
preme tribunal of the Church, which office belongs to the Apostolic Signa
ture and upon whom it devolves to resolve conflicts between tribunals that 
are not subject to the same appellate tribunal (cc. 1416 and 1445 § 1,4°). 
The common local tribunal must be identified according to the provisions 
of cc. 1438 and 1439. The Rota of the Apostolic Nunciature in Spain, in the 
ordinary route, is only the appellate tribunal of the metropolitan tribunals 
and of those tribunals directly subject to the Holy See. 9 In Italy, the re
gional tribunals for causes of nullity of marriage possess the appellate tri
bunals determined in proper law. 10 Recourses may be lodged directly 
before the tribunal that is competent to decide the conflict or, similar to 
the appeal (c. 1630 § 1), before one of the tribunals the competency of 

6. Cf. PB 122,4°; Z. GROCHOLEWSKI, "I tribunali," in P.A. BONNET-C. GULLO (Eds.), La Curia 
Romana nella cost. ap. Pastor bonus (Vatican City 1990), pp. 403-414. 

7. Cadice di procedura civile, arts. 47-50. 
8. Cf. ibid., a. 49. 
9. Cf. JOHN PAUL II, M.P. Nuntiaturae Apostolicae in Hispania, 2.X.1999, in AAS 92 

(2000), pp. 5-17, art. 37 § 1. 
10. Cf. Pius XI, MP Qua cura, December 8, 1938, in AAS 30 (1938), pp. 410-413, a. 2; JOHN 

PAUL II, MP Sollicita cura, December 26, 1987, a), in AAS 80 (1988), pp. 121-124; GULLO, 
"Note minime in tema di 'prorogatio competentiae ratione continentiae' , "  in Il Diri tto 
Ecclesiastico 95/2 (1984), pp. 248-254. 
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which is discussed in order that it be elevated to be the competent body. 
Positive conflicts of competence are judicially handled according to the 
norms of incidental causes, in which the oral contentious process is al
lowed (c. 1590). When the conflict is the result of rejection of the excep
tion of non-competence, the recourse covers the functions of the appeal of 
the decision, even if this appeal is prohibited by c. 1460 § 2 for relative 
non-competence. Lega believed that the recourse presented before one of 
the tribunals in conflict only had a returnableeffect (sending the recourse 
and the relevant acts to the higher tribunal), not a suspensive effect, al
though it recommended that the lower tribunal suspend its activity until 
the conflict was resolved.1 1  It devolves upon the power of the higher tribu
nal to decree suspension, provided that it finds it appropriate (which will 
be what is normal12) ,  inasmuch as the conflict can involve nullity of the 
procedural acts (by analogy with the provision of c. 1451 § 2) as well as of 
the judgment of the non-competent tribunal by litis pendentia. 

11. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I, cit., p. 214. 
12. Cf. F. ROBERTI, De processibus, cit., no. 150, p. 440. 
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TITULUS II 

De variis tribunalium gradibus et speciebus 

TITLE II 
Different Grades and Kinds of Tribunals 

------- INTRODUCTION ------

Zenon Grocholewski 

1. This title indicates what the tribunals in the Church are, who is re
sponsible for each of them, and what persons compose each. 

2. Tribunal 

The word tribunal is in this title used to designate the judge ( with or 
without the other ministers who make up the tribunal), not the place of 
the trial (regarding the place of the trial, see cc. 1468-1469). In the formu
lation of the title, specific reference is made to the grades and types of tri
bunals. 

3. Grade of the tribunal 

The grade is the position the tribunal occupies in the hierarchical 
order of the tribunals. The grade also refers commonly to the level of trial; 
however, a given grade of tribunal does not necessarily have the same 
grade of trial. Moreover, the word grade is used interchangeably with the 
term instance-tribunal of first instance, of second instance, etc. As a 
synonym of grade, the term instance seems to highlight the course of the 
procedure at a given grade (cf. cc. 1517-1525). 

With respect to the grades of the tribunals, the Supreme Tribunal of 
the Apostolic Signatura-upon which it devolves to oversee the proper ad
ministration of justice in the Church (PB 124, 1 °)-insists that the distinc
tion between hierarchically subordinated tribunals be fully respected. As 
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a result, the Signatura always intervenes when it is discovered that some
one is working in two tribunals, one of which is hierarchically superior to 
the other.1 

4. Types of tribunals 

Tribunals are also distinguished by type, which refers to the charac
teristics of the tribunal and its competence. In the canons of this title, the 
following types of tribunals can be found: 

- in relation to the hierarchical structure of the Church: tribunals of 
the Holy See, (apostolic tribunals, cc. 1442-1445; cf. also c. 1402) and tri
bunals of the local Churches (local or ordinary tribunals-cc. 1419-1441, 
passim); together with these latter tribunals, in a certain sense, because 
they do not belong to the hierarchical structure of the Church ( cf. c. 207 
§ 2), religious tribunals ( cc. 1427 § §  1-2, 1438,3°). Pastor bonus 124 ,3° 

(see commentary on c. 1445: no. 6) calls the local church tribunals lower 
tribunals, while c. 1632 § 2 considers the apostolic tribunals as superioris 
gradus2 ; 

- in the sphere of the local Churches, taking into account mainly 
the territory: diocesan tribunals (c. 1420 and passim), metropolitan tribu
nals (c. 1438,1 °-2°) and interdiocesan tribunals (cc. 1423, 1439); 

- with regard to causes: tribunals for all types of causes and tribu
nals for a given type of cause-for example, only for matrimonial 
causes-(c. 1423 § 2). Taking this distinction into account, one speaks of 
general and special tribunals; 

- with regard to the identity of the parties: privileged tribunal, to 
which are reserved the causes, or a type of causes, of certain persons of 
particular importance (c. 1444 § 2) and common tribunal, for all other per
sons; 

- with respect to the sole-judge tribunal and collegiate tribunal 
(cc. 1424 and 1425 §§ 1, 2 and 4); 

- with respect to the nature of the disputes: ordinary tribunals, for 
contentious matters between private parties and for penal disputes ( cf. all 
the cc., except c. 1445 § 2), and administrative tribunals, for all disputes 
arising from a sole administrative act of the ecclesiastical authority 
(c. 1445 § 2); 

1. Cf. F. DANEELS, "De tutela iurium subiectivorum: quaestiones quaedam quoad 
administrationem iustitiae in Ecclesia," in Ius in vita et  in missione Ecclesiae. Acta 
Symposii Internationalis Juris Canonici (Vatican City 1994), pp. 175-184. 

2. Cf. Z. GR0CHOLEWSKl, "L'appello nelle cause di nullita matrimoniale," in Forum 4 
(1993), II, pp. 37-38. 
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- in connection with the jurisdiction (cf. c. 131 § 1): ordinary tribu
nals judge with ordinary power and delegate tribunals judge with dele
gated power (cf. cc. 1418 and 1427 § 2). In this regard, c. 135 § 3, should be 
borne in mind, according to which "judicial power, which is possessed by 
judges and judicial colleges ... cannot be delegated except for the perfor
mance of acts preparatory to some decree or judgment, " which norm is re
flected in this title in c. 1418. In any event, the Holy Father can establish a 
delegate tribunal to issue a decision (see commentary on c. 1442), and the 
diocesan bishop may also do so in his own diocese (see commentary on 
c. 1419: no. 4), as well as the supreme moderator of a clerical religious in
stitute of pontifical right or a society of clerical apostolic life of pontifical 
right (see commentary on c. 1427: no. 2); 

- according to the territorial or personal delimitation of the com
munity referred to: territorial tribunals, competent for a given territory 
(all the canons, except cc. 1427 § §  1-2 and 1438,3°), and personal tribu
nals, competent for a given category of persons (cc. 1427 §§ 1-2 and 
1438,3°, also, in a certain regard, 1444 § 2; the military ordinariates are 
also this type of tribunal: see commentary on c. 1420: no. 2, a). There can 
also be mixed tribunals, which refer to territorial as well as personal cir
cumscriptions (interdiocesan tribunals that also refer to some personal 
circumscription, for example, the military Ordinariate, or diocesan tribu
nal competent by law also for the military ordinariate: see commentary on 
c. 1429: no. 2, a). 

This title does not mention one division of ecclesiastical tribunals, 
namely the distinction between tribunals instituted according to the 
norms of the universal law of the Church and tribunals instituted accord
ing to the norms of a particular law or of a pontifical indult. Among these 
latter tribunals, there are the Rota of the Apostolic Nunciature in Madrid,3 

the tribunal of the Primate of Hungary,4 the tribunal of Freiburg of Breis
gau, which by virtue of a concession of April 23, 1910 granted without time 
limitation by Pius X, can judge at the third instance causes of the archdio
cese of Cologne,5 and the tribunals of Vilnius and of Kaunas in Lithuania, 
which, by a concession obtained from the Apostolic Signatura, are autho
rized to judge causes of other dioceses even at third instance. 6 A denial of 
the expansion and the declaration of cessation of similar privileges exist
ing in some dioceses (especially in Germany7 and in Poland8),  on the part 
of the Holy See in recent years shows the tendency to eliminate those ex
ceptions when they are not postulated by exceptional demands. 

3. M.P. Nuntiaturae Apostolicae in Hispania, 2.X.1999: AAS 92 (2000), pp. 5-17. 
4. Cf. P. ERDO, "11 potere giudiziario del Primate d'Ungheria," in Apollinaris 53 (1980), 

pp. 272-292; and, in the Apostolic Signatura, prot. no. 11 .470/79 CP. 
5. Cf. , in the Signatura Apost6lica, prot. no. 1508/61 CP. 
6. Signatura, Deer. May 2, 1980, prot. no. 12.247/80 VT. 
7. In the Signatura Apost6lica, prot. nos. 4727/73 CP, 4140/84 SAT. 
8. In the Signatura Apost6lica, prot. nos. 23.71 1/92 VT, 4593/93 SAT. 
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This title also does not allude to the Apostolic Penitentiary, which in 
Pastor bonus, the Annuario Pontificio and the volumes on l 'Attivita 
della Santa Sede, is listed among the tribunals of the Holy See, because it 
is not a tribunal in the proper sense. 9 

5. Division of the matter 

After the introductory canons on the right to directly approach the 
Holy See and the collaboration between the tribunals (cc. 1417-1418), the 
first chapter discusses the tribunal of first instance (cc. 1419-1437), its 
structure and its personnel. The second chapter refers to the tribunal of 
second instance (cc. 1438-1441), and the third chapter discusses the tribu
nals of the Apostolic See (cc. 1442-1445). 

This division is not entirely adequate, mainly because a given tribu
nal may not necessarily have just one grade of trial. For example, a dioce
san tribunal of the first grade can be designated as an appellate forum of a 
metropolitan tribunal or of a diocese immediately subject to the Holy See 
( c. 1438,2°). The metropolitan tribunal judges some causes at the first in
stance (c. 1419 § 1), and others at the second instance (c. 1438,1°); an in
terdiocesan tribunal can also have that competence (see commentary on 
c. 1432). Every appellate tribunal can receive competence to judge a cause 
at the first grade by virtue of c. 1419 § 2 or c. 1683. The Roman Rota can 
judge some causes at the first instance, all causes at the second instance 
and, at the third or last instance, it is the only competent tribunal by uni
versal law (PB 128-129; see commentary on cc. 1443-1444). Therefore, the 
division of the chapters reflects the grades of trial more than the grades of 
the tribunals. 10 

6. Abrogated canons 

With respect to the third chapter, it is necessary to remark that the 
subject has been fully reordered by the Ap. Const. Pastor Bonus, 
arts. 121-130. Therefore, pursuant to c. 20, this chapter--except c. 1442, 
which discusses the Roman Pontiff-must be considered abrogated and 
the articles of Pastor bonus should be discussed in its place. 

9. Cf. Z. GR0CH0LEWSKl, "I tribunali apostolici," in Le nouveau Code de Droit Canonique
The New Code of Canon Law. Actes du V Congres International de Droit Canonique
Proceedings of the 5th International Congress of Canon Law (Ottawa 1986), vol. I, pp. 457-
458; idem, "I tribunali," in La Curia Romana nella Cost. Ap. "Pastor Bonus" (Vatican City 
1990), pp. 396-399. 
10. Cf. K. LODICKE, inMilnsterischer Kommentar zum Codex Juris Canonici (Essen 1985) 

(Loseblattwerk), Stand: 22. Erg.-Lfg. Nov. 1993, Einfiihrung vor 1417,6. 
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7. In addition to ordinary judgment 

It should also be noted that, while all other canons in this title refer 
to contentious and penal causes, c. 1445 on the Supreme Tribunal of the 
Apostolic Signatura discusses in its § §  2 and 3 other things: § 2 (corre
sponding to PB 123) concerns the Supreme Tribunal of administrative jus
tice, which is the only administrative tribunal in existence in the Church; 
§ 3 (corresponding to PB 124), discusses the Apostolic Signatura as an 
organ with administrative power related to the administration of justice in 
the Church. 

8. Key canons 

This title must attribute crucial importance to cc. 1410 § 1 and 1442 , 
in that they contemplate divine law and constitute the point of reference 
for the entire title. According to divine law, strictly speaking, judges are 
the diocesan bishops in their particular Church and the Pope at the level 
of the universal Church. 

9. The substantives "diocesan bishop" and "diocese" 

When reading the canons of this title, it should be borne in mind that 
in them the expression "diocesan bishop" or "bishop" refers to the dioce
san bishop and to all those who are equivalent in law to him (cf. c. 381 
§ 2), even if they have not received episcopal ordination: those who are at 
the head of territorial prelatures, territorial abbeys, apostolic vicariates, 
apostolic prefectures, permanently established apostolic administrations 
(cf. c. 381 § 2 together with c. 368 and cc. 369-371) and military ordinari
ates 1 1  (see commentary on c. 1420: no. 2, a). This commentary will only 
refer to diocesan bishops when commenting on the canons of this title, 
with the understanding that this encompasses all persons equivalent to 
them. 

All the provisions of this title related to the diocesan bishop also 
refer (with some limitations: see commentary on c. 1420: nos. 2, c and 11) 
to heads of missions sui iuris ( enumerated in the Annuario Pontificio 
after the apostolic administrations) and diocesan administrator and their 
equivalents (discussed in cc. 421 et seq.), although they are not equivalent 
in law to the diocesan bishop. 

Similarly, the noun diocese in this title refers not only to the diocese 
but also to communities of the faithful similar to it, as well as missions sui 
iuris. 

11. Cf. SMC, I § 1 and II § 1. 
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§ 1.  Ob primatum Romani Pontificis integrum est cuilibet 
fideli causam suam sive contentiosam sive poenalem, 
in quovis iudicii gradu et in quovis litis statu, co
gnoscendam ad Sanctam Sedem deferre vel apud 
eandem introducere. 

§ 2. Provocatio tamen ad Sedem Apostolicam interposita 
non suspendit, praeter casum appellationis, exerci
tium iurisdictionis in iudice qui causam iam cognos
cere coepit; quique idcirco poterit iudicium prosequi 
usque ad definitivam sententiam, nisi Sedes Aposto
lica iudici significaverit se causam advocasse. 

§ 1. Because of the primacy of the Roman Pontiff, any of the faithful may 
either refer their case to, or introduce it before, the Holy See, 
whether the case is contentious or penal. They may do so at any 
grade of trial or at any stage of the suit. 

§ 2. Apart from the case of an appeal, a referral to the Apostolic See does 
not suspend the exercise of jurisdiction of a judge who has already 
begun to hear a case. The Judge can, therefore, continue with the trial 
up to the definitive judgement, unless the Apostolic See has indicated 
to him that it has reserved the case to itself. 

SOURCES: § 1: c. 1559 § 1 
§ 2 :  c. 1559 § 2; Signatura Litt. circ., 13 dee. 1977 

CROSS REFERENCES: cc. 331, 361, 1405 § 1,4°, 1444 § 2, 1445 § 2 

C OMME NTARY 

Zenon Grocholewski 

1. What is the right of the faithful being treated here? (§ 1)1 

The first section of c. 1417 is essentially a reproduction of c. 1569 § 1 
of the CJC/1917. Therefore, to correctly comment on this canon, canonical 
tradition must be taken into account ( cf. c. 6 § 2). 

1. Z. GROCHOLEWSKl, "Diritto dei fedeli di deferire le cause presso la Santa Sede," in I 
diritti fondamentali del cristiano nella Chiesa e nella Societa. Atti del IV Congresso 
Internazionale di Diritto Canonico (Fribourg Suisse-Freiburg i. Br.-Milan 1981), pp. 559-
567. 

710 



GROCHOLEWSKI Tit. II. Different Grades and Kinds of Tribunals c. 1417 

The wording of § 1 implies that, because of the primacy of the 
Roman Pontiff, every one of the faithful has the right to request a trial be
fore the Holy See on the merits of the cause, either from the start or at any 
point in the process. The phrase integrum est cannot mean anything but 
"having the right" (cf. the meaning of this expression in cc. 80 § 3, 212 § 2, 
215, 240 § 1, 299 § 1, 497,1°, 901, 991, 1031 § 3, 1083 § 2, 1261 § 1, 1505 § 4). 
The verb deferre, when it refers to a cause, usually means "to introduce" 
(cf. cc. 1400 § 2, 1444 § 1,1°, 1445 § 2, 1692 § 3, 1152 § 3), and introducere a 
cause cannot have any other meaning than what is established by book 
VII, part II, section I, title I. Therefore, the words integrum est cuilibet Ji
deli causam suam ... cognoscendam ad Sanctam Sedem def erre vel apud 
eandem introducere seem to affirm this right of the faithful. 

Nevertheless, that interpretation is unacceptable for several reasons. 
What follows from the primacy of the Roman Pontiff is not this right of the 
faithful, but the right of the Roman Pontiff to take over any cause, from its 
initiation or at any stage of the process (see c. 331). Moreover, this right of 
the faithful is not stated in the sources of c. 1569 § 1 of the C/C/1917, and 
the Holy See did not recognize this right while the CIC/1917 was in force, 
nor does it recognize it now. In fact, recognition of this right would involve 
grave practical consequences with respect to proper judicial economy 
postulated by the correct application of the principle of the subsidiary na
ture of that area. 

Although some authors interpreted c. 1569 § 1 of the C/C/1917 as ar
ticulating this right of the faithful (Blat, Lega-Bartoccetti), most correctly 
interpreted the canon as declaring the right of the Roman Pontiff to take 
over any cause within the competence of the Church, with the resulting 
faculty of the faithful to ask for the case transfer (Wernz-Vidal, Capello, 
Roberti, Cabreros de Anta, Gordon, Morsdorf, Tocanel, Pieronek, Della 
Rocca). In addition, c. 1405 § 1,4° agrees with the interpretation of these 
writers mentioned. 

Moreover, paragraph 2 of this same c. 1569 of the CIC 7 provides 
that, in this case, the jurisdiction of the judge who has begun to judge the 
cause is not suspended. But, if the interpretation implied by the words of 
§ 1 were true, in the case of that delatio or introductio, the jurisdiction of 
the lower judge must be automatically suspended. 

In conclusion, it should be noted that the right of the faithful set 
forth in this canon is the right to ask the Holy See to take over the cause, 
which may be granted or denied. Moreover, the case transfer granted may 
also be revoked (cf., e.g., Capello, Roberti, Gordon, and Tocanel). Obvi
ously, the transfer of jurisdiction over the cause to the Holy See is granted 
only for grave and exceptional reasons. 

Owing to the reference made to the primacy of the Roman Pontiff, 
which is a personal prerogative, it is a matter of a request for transfer di
rected to the Pontiff himself. But the transfer requested may involve the 
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commission of the cause to an ordinary tribunal of the Apostolic See ( cf. 
c. 1442). In any case, the Holy Father has entrusted by law the examina
tion of some of these requests to the Apostolic Signature (PB 124,2°; see 
commentary on c. 1445: no. 6), and in the form of a special faculty, to the 
Dean of the Roman Rota. 2 

2. Effect of the provocatio to the Apostolic See (§ 2) 

In § 2, the request for case transfer is designated with the generic 
term provocatio3-which may mean any instance or challenge--precisely 
to not identify the request with a specific form of challenge. 

Paragraph 2 provides that that provocatio directed to the Apostolic 
See does not suspend the jurisdiction for the judge who has begun to 
judge the cause. Therefore, this judge may proceed with the trial until the 
definitive judgment. This provision has considerable practical importance. 
It advises against lodging these petitions with the Holy Father only to hold 
up the iter of the process. Although the same norm was in force in the 
CJC/1917 (c. 1569 § 2), the Signature found it necessary to mention it in 
the circular of December 13, 1977.4 In the light of that circular, this para
graph under discussion should be interpreted in the sense that the provo
catio to the Apostolic See not only does not suspend the jurisdiction of the 
judge who has begun to handle the cause, but it also does not suspend ex
ecution of the decision that was already pronounced. 

The phrase praeter casum appellationis is incomprehensible be
cause it is not understood how there could be an appeal to the Holy See 
against a decision if a local tribunal has already acquired jurisdiction to 
hear that appeal. It does not seem that the canon is trying to state that, in 
the event that the lower judge has begun to hear the cause under appeal, 
the petition for transfer to the Holy See suspends the jurisdiction of that 
lower judge. Rather, it seems that the phrase, referring to an appeal to the 
Roman Rota, is out of place. In fact, this canon does not seem to consider 
ordinary challenges but only requests directed to the Holy Father in order 
that a cause may be handled by the Holy See outside of the cases estab
lished by law. As for the rest, the Roman Rota is an appellate tribunal (PB 
128,1 °; see commentary on cc. 1443-1444: no. 3 ;  cf. also c. 1632 § 2) for 
any cause that is not reserved for the Roman Pontiff by law ( cf. c. 1405 
§ 2). Moreover, it should be noted that not only an appeal but also a peti
tion for restitutio in integrum directed to the Holy See suspends execu
tion of the judgment (c. 1467 § 1). 

2. Cf. AAS 74 (1982), p. 516, no. 4. 
3. Cf. Comm. 10 (1978), p. 228. 
4. AAS 70 (1978), p. 75. 

712 



GROCHOLEWSKI Tit. II. Different Grades and Kinds of Tribunals c. 1417 

However, once the judge who began to handle the cause is told that 
the Apostolic See has taken it over, the judge's jurisdiction ceases. Simi
larly, in the event that the judge is so informed, the decision adopted can
not be executed, and the judge becomes non-competent to examine any 
challenges against the decision already made by the ordinary judge who 
would otherwise be competent to do so. Once the cause is taken over, the 
non-competence of the other judges is absolute (c. 1405 § 1,4° in connec
tion with c. 1406 § 2); thus his eventual judgment on the issue would be ir
remediably null (c. 1620,1°). 
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1418 Quodlibet tribunal ius habet in auxilium vocandi aliud 
tribunal ad causam instruendam vel ad actus intimandos. 

Every tribunal has the right to call on other tribunals for assistance in in
structing a case or in communicating acts. 

SOURCES: c. 1570 § 2 

CROSS REFERENCES: cc. 135 § 3, 1428 § 3, 1469 § 2 

COMMENTARY 

Zenon Grocholewski 

1. Exegesis of the text 

The canon refers to the due collaboration between ecclesiastical tri
bunals for the purpose of the effective administration of justice. In any 
event, this is not merely a courtesy, but an actual right to ask for assis
tance, which corresponds to an obligation to render it. 

It is a matter of assistance in instructing the cause, with respect to 
the questioning of the parties, witnesses and experts, the examination of 
some expert report, the inspection of some location or some thing ( cf. 
cc. 1530-1583), and in notifying of the acts (summonses, reports, decrees, 
judicial acts, judgments). Although it is not expressly stated (as it was in 
c. 1570 § 2 CJC/1917), the tribunal from which assistance is being re
quested must observe the norms related to the various types of acts that 
must be performed. 

The tribunal rendering this assistance only has the decision-making 
power set forth in c. 1428 § 3. No tribunal may confer upon another the 
power to decide any dispute through a decree or judgment ( cf. c. 135 § 3). 

2. The possibility given to the judge to move outside his own terri
tory to collect proof ( c. 1469 § 2) does not eliminate the importance of this 
canon. In fact, for a judge to travel involves quite a few inconveniences, 
requires time, and is costly. Therefore, in general, it is neither appropriate 
nor advisable. That is why the legislator has linked it to certain conditions. 
The instruction that must take place outside of the territory of the juris
diction of the tribunal must be carried out, in general, by making use of 
the assistance of the tribunal of the place where the evidence or state
ments must be gathered. 
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3. The Apostolic Signature has often urged tribunals to make use of 
assistance, instead of calling to themselves the parties or witnesses resid
ing within the jurisdiction of another tribunal. 1 

Often the decrees of the Apostolic Signature, among the reasons for 
a denial of the commission of a cause to a tribunal other than the one that 
is competent by law (see commentary on c. 1445: no.6), also indicate the 
possibility discussed in this canon. 2 At times, when granting or denying 
this commission, the Signature expressly decrees that the parties be given 
the opportunity to testify, to consult the acts when they are published and 
to perform other acts included in the right to defense at a see that is not 
too far away, unless the party waives the right to defense.3 

With respect to cooperation among tribunals, it should be indicated 
that at times the Apostolic Signature, responsible for overseeing the proper 
administration of justice (see commentary on c. 1445: no. 6), invites the tri
bunal of the plaintiff to appoint an expert in canon law who may assist the 
tribunal in presenting the cause before the competent forum.4 

1. Decree December 16, 1993, prot. no. 23.998/93 VT. Cf. a similar case: Letters, November 
30, 91 and January 3, 92, prot. no. 23. 1 12/91 VT. 

2. Among the most recent decrees, cf. prot. nos. 21.277/89 CP, 21.898/90 CP, 22.044/90 CP, 
22.491/92 CP, 22.505/91 CP, 23.363/92 CP, 23.510/92 CP, 23.816/92 CP, 23.916/92 CP, 24. 1 14/93 
CP, 24.538/93 CP, 24.607/93 CP, 24.637/93 CP. 

3. Cf., e.g., prot. nos. 23.816/92 CP, 23.916/92 CP, 24.257/93 CP, 24.299/93 CP, 24.307/93 CP, 
24.504/93 CP, 24.557/93 CP, 24.690/93 CP, 24.782/93 CP, 24.914/94 CP, 24.929/94 CP, 24.949/94 
CP. 

4. Cf., e.g., prot. nos. 21.277/89 CP, 22. 140/90 CP, 23.510/92 CP. 
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c. 1419 

1419 

Bk. VII. Pt. I. Trials In General 

CAPUT I 
De tribunali primae instantiae 

ART. I 
De iudice 

CHAPTER ! 
The Tribunal of First Instance 

ART. 1 
The Judge 

GROCHOLEWSKl 

§ 1.  In unaquaque dioecesi et pro omnibus causis iure ex
presse non exceptis, index primae instantiae est 
Episcopus dioecesanus, qui iudicialem potestatem 
exercere potest per se ipse vel per alios, secundum 
canones qui sequuntur. 

§ 2 .  Si vero agatur de iuribus aut bonis temporalibus per
sonae iuridicae ab Episcopo repraesentatae, iudicat 
in primo gradu tribunal appellationis. 

§ 1. In each diocese and for all cases that are not expressly excepted in 
law, the judge of first instance is the diocesan Bishop. He can exer
cise his judicial power either personally or through others, in accor
dance with the following canons. 

§ 2. If the case concerns the rights or temporal goods of a juridical person 
represented by the Bishop, the appeal tribunal is to judge in first in
stance. 

SOURCES: § 1: c. 1572 § 1; LG 27; Signatura Litt., 24 iul. 1972, n. 1 
§ 2: c. 1572 § 2; CI Resp. III, 29 apr. 1940 

CROSS REFERENCES: cc. 113-123, 135 §§ 1 et 3, 221, 375-376, 381, 391 
§ 2, 393, 470, 1405, 1417, 1420-1423, 1425 §§  2-4, 
1428 §§ 1-2, 1435, 1436 § 2, 1446 § 1, 1449 §§  2-
3 ,  1457 § 1 ( en rel. con. 1341 et 1717ff), 1469, 
1480, 1483, 1488, 1649 § 1, 1653 § 1, 1717 § 1, 
1718, 1721 § 1, 1722, 1724 § 1 
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C OMME NTARY ------

Zenon Grocholewski 

l. Right and duty of the diocesan bishop 

Jesus Christ as "judge of the living and the dead" (Acts 10 :42) 
granted the Apostles and their successors the power to judge. 1 For this 
reason the Second Vatican Council, in accord with Holy Scripture and Tra
dition, reaffirmed that, by virtue of the power conferred upon bishops in 
their episcopal ordination (cf. LG 21-27), they have "a sacred right and a 
duty before the Lord ... of passing judgment on their subjects" (LG 27). 
Similarly, the Code states that bishops have both a right and a duty to 
judge. This is part of the munus regendi of the bishop, which is what sets 
him apart in the legislative, executive, and judicial spheres ( c. 135 § 1). 
The power the bishop receives in his episcopal ordination ( cf. c. 375) in
cludes this munus, along with the munera sanctificandi and docendi. 

The canon states that "in each diocese ... the judge of first instance 
is the diocesan bishop". The diocesan bishop is judge by virtue of divine 
law. He is the native judge ( iudex natus) in his own diocese. For that rea
son he must never neglect his responsibility to oversee the proper admin
istration of justice in his diocese. 

2. While this canon refers to the diocesan bishop and to those equiv
alent to him in law; i. e., dioceses and similar circumscriptions (see intro
duction to this title: no. 9), for the sake of simplicity, this commentary will 
refer only to the diocesan bishop. Nonetheless, it is to be understood that 
this reference also includes those who are equivalent in law to the bishop. 

3. Excluded cases 

The assertion that the diocesan bishop is judge in his own diocese 
"for all cases which are not expressly excepted in law" is a reflection of 
c. 381 § 1, where the powers of the diocesan bishop are set forth in general 
terms. Canon law expressly excludes cases that have been reserved to the 
Roman Pontiff and the Roman Rota (c. 1405), as well as cases indicated by 
§ 2 (see below, no. 7). In light of c. 381 § 1 and the canons on the reserva
tion of cases (cc. 1417 and 1405 § 1,4°, along with c. 1406 § 2), the dioce
san bishop is not competent to judge cases excluded by the law and cases 
the Holy See reserves to itself. 

1. Cf. I. GORDON, De iudiciis in genere, I (Rome 1976), pp. 4-7. 
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4. ''Personally or through others" 

GROCHOLEWSKl 

The diocesan bishop, in his particular church, may exercise his right 
and duty to judge "either personally or through others". Others is a refer
ence to the diocesan tribunal (cc. 1420-1421), a tribunal that has been es
tablished with other diocesan bishops (c. 1423), or judges whom the 
bishop has delegated to investigate a case within his diocese. (Although 
some authors think differently, 2 c. 135 § 3, when speaking of the impossi
bility of delegating judicial authority, does not refer to the person of the di
ocesan bishop3).  An analogous situation would be when the Roman 
Pontiff in the universal Church "gives judgment either personally, or 
through the ordinary tribunals of the Apostolic See, or through judges 
whom he delegates" (c. 1442). 

5. Acts reserved to the diocesan bishop 

Although the diocesan bishop exercises judicial power by means of 
his tribunal, certain actions are reserved to him personally: 

1. appointing the judicial vicar (c. 1420 § 1), associate judicial vicars 
(c. 1420 § 3), other diocesan judges (c. 1421 § 1), the promoter of justice 
and defender of the bond (c. 1435), and other members of the tribunal 
(c. 470), as well as removing these persons (see commentary on cc. 1422 
and 1436 § 2); 

2. punishing judges according to c. 1457 § 1 (cf. cc. 1341 and 1717ff); 

3. confirming judicial vicars and adjunct judicial vicars in their of
fices after taking possession of a diocese (c. 1420 § 5); 

4. approving advocates who wish to practice in his territory (c. 1483) 
or removing them from the register of advocates (c. 1488); 

5. approving persons who may serve as auditors (c. 1428 §§  1-2); 

6. reserving some cases to himself (c. 1420 § 2); 

7. referring difficult cases or those of greater importance to a larger 
number of judges (c. 1425 § 2); 

2. E.g., J.I. ARRIETA, commentary on c. 135, in Pamplona Com; P.V. PINTO, in Commento al 
Cadice di Diritto Canonico (Rome 1985), p. 82; H. PREE, in Handbuch des katholischen 
Kirchenrechts (Regensburg 1983), p. 136; K. LODICKE, in Miinsterischer Kommentar zum 
Codex Juris Canonici (Essen seit 1985) (Loseblattwerk), Stand: 22. November 1993, 
Einfiihrung vor 1419, 3 and 11; 1419, 7; 1442, 5. 

3. Cf. F.J. URRUTIA, De normis generalibus (Rome 1983), p. 93; M.J. ARROBA CONDE, 
Diritto processuale canonico (Rome 1993), p. 12 1 ;  P.A.BONNET, "I tribunali nella loro 
diversita di grado e di specie," in fl processo matrimoniale canonico, 2nd ed. (Vatican City 
1994), p. 187. 
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8. assigning cases to judges without following the pre-arranged rota
tion (c. 1425 § 3); 

9. if the bishops' conference allows it, entrusting cases normally re
served to a college of judges to a sole judge (c. 1425 § 4); 

10. deciding the issue of recusal made of the judicial vicar ( c. 1449 
§ 2); 

11. allowing judges from other dioceses to collect evidence in the 
territory under his jurisdiction ( c. 1469 § 2); 

12. being informed that a judge, who previously was either forcibly 
expelled from his circumscription or prevented from exercising jurisdic
tion, is about to judge a case in the territory ( c. 1469 § 1); 

13. establishing rules for fees charged by his tribunals (c. 1649 § 1); 

14. unless a particular law provides otherwise, executing the judg
ment personally or through another (c. 1653 § 1); 

15. in penal processes, performing, either personally or through 
some suitable person, preliminary investigations (c. 1717 § 1); deciding 
how cases are to proceed ( c. 1718); entrusting presentations of petitions 
of accusation to the promoter of justice ( c. 1721 § 1 ); taking necessary 
precautions during penal processes ( c. 1722); and ordering or forbidding 
the promoter of justice to renounce an instance ( c. 1724 § 1 ). 

It should be pointed out that these acts are not judicial acts in the 
strict sense of the word, but administrative actions regarding the judicial 
forum. Moreover, the responsibility of the diocesan bishop to his tribunal 
does not cease with these acts. It is, instead, of a general character: he is 
to direct the tribunal (tribunal moderari: c. 1649 § 1; tribunali praeesse: 
cc. 1449 § 2, 1488 § 1). In other words, the diocesan bishop is responsible 
for the right administration of justice in his diocese (preparing personnel, 
insuring that the tribunal observes the law, etc.). The Apostolic Signatura, 
which has been entrusted with the administration of justice in the Church 
(PB 124, 1 °), consistently refers to the diocesan bishop as the moderator 
and frequently addresses bishops directly about the specific problems of 
tribunals. 

Only the diocesan bishop has the power to agree with other diocesan 
bishops to form an interdiocesan tribunal (c. 1423 § 1). 

Equally, it especially pertains to the bishop to strive earnestly, with 
due regard for justice, to ensure that lawsuits among the people of God be 
avoided as far as possible and, if they do occur, be settled promptly and 
without rancor (c. 1446 § 1). 

Book VII also reserves diverse competencies to the diocesan bishop 
relative to administrative controversies or to conflicts that need to be re
solved by means of administrative procedure (cf. cc. 1681, 1692 §§ 1-2, 
1699, 1700 § 1, 1701 § 2, 1704-1707, 1720, 1733 § 2, 1734 § 3, 1737-1739, 
1740-1752 passim). 
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6. According to the dispositions of the law 

The judicial power should be exercised in accordance with the law 
in an arbitrary fashion. Paragraph 1 obviously refers to the procedural law, 
but other law must also be taken into consideration; namely, the substan
tial law regarding judgment concerning the object of controversies and 
the jurisprudence of the tribunals of the Apostolic See (see c. 19 and com
mentary on cc. 1443-1444: no. 1). 

7. In some cases, however, the appeal tribunal is to judge in thefirst 
instance (§ 2). 

Since the diocesan tribunal is the tribunal of the diocesan bishop 
(see commentary on c. 1420: no. 3), and since juridical persons stand be
fore the court through their lawful representatives (c. 1480), § 2 estab
lishes that, when litigation refers to the rights or temporal goods of a 
juridical person (cf. cc. 113-123) represented by the bishop (cf. c. 118), 
the appeal tribunal will judge in first instance, whether the bishop is the 
plaintiff or the respondent.4 It is reserved to the Roman Rota (c. 1405 
§ 3,3°) to judge a diocese ( as a respondent5) ,  which in all juridical transac
tions is represented by the diocesan bishop ( c. 393). 

When a bishop himself is involved as a respondent, contentious cases 
are reserved to the Roman Rota ( c. 1405 § 3, 1 °) and penal cases are re
served to the Roman Pontiff (c. 1405 § 1, 2°). When a cardinal is involved as 
a respondent, all cases are reserved to the Roman Pontiff (c. 1405 § 1, 3°). 

4. Cf. CPI, Resp. April 29, 1940, in AAS 23 (1940), p. 212. 
5. Cf. F. ROBERTI, De processibus, I, 4th ed. (Vatican City 1956), p. 157, no. 71; I. GORDON, 

De iudiciis in genere, I, 2nd ed. (Rome 1979), p. 123, no. 175. 
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1420 § 1. Quilibet Episcopus dioecesanus tenetur Vicarium iu
dicialem seu Officialem constituere cum potestate 
ordinaria iudicandi, a Vicario generali distinctum, 
nisi parvitas dioecesis aut paucitas causarum aliud 
suadeat. 

§ 2.  Vicarius iudicialis unum constituit tribunal cum 
Episcopo, sed nequit iudicare causas quas Episcopus 
sibi reservat. 

§ 3. Vicario iudiciali dari possunt adiutores, quibus 
nomen est Vicariorum iudicialium adiunctorum seu 
Vice-officialium. 

§ 4. Tum Vicarius iudicialis tum Vicarii iudiciales adiuncti 
esse debent sacerdotes, integrae famae, in iure cano
nico doctores vel saltem licentiati, annos nati non 
minus triginta. 

§ 5.  lpsi, sede vacante, a munere non cessant nee ab 
Administratore dioecesano amoveri possunt; adve
niente autem novo Episcopo, indigent confirma
tione. 

§ 1. Each diocesan Bishop is obliged to appoint a judicial Vicar, or 'Offi
cialis', with ordinary power to judge. The judicial Vicar is to be a per
son distinct from the Vicar general, unless the smallness of the 
diocese or the limited number of cases suggests otherwise. 

§ 2. The judicial Vicar constitutes one tribunal with the Bishop, but can
not judge cases that the Bishop reseives to himself. 

§ 3. The judicial Vicar can be given assistants, who are called associate ju
dicial Vicars or 'Vice-officiales'. 

§ 4. The judicial Vicar and the associate judicial Vicars must be priests of 
good repute, with a doctorate or at least a licentiate in canon law, and 
not less than thirty years of age. 

§ 5. When the see is vacant, they do not cease from office, nor can they be 
removed by the diocesan Administrator. On the coming of the new 
Bishop, however, they need to be confirmed in office. 

SOURCES: § 1: c. 1573; SCPF Deel., 7 apr. 1927; Signatura Litt., 24 iul. 
1972, n. 2 
§ 2: c. 1573 § 2; Signatura Litt., 24 iul. 1972, n. 2 
§ 3: C. 1573 § 3 
§ 4: c. 1573 § 4; PrM 21 
§ 5: C .  1573 § 5 
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CROSS REFERENCES : cc. 87 § 1, 129, 131 §§  1-2, 149, 221, 381 § 1, 382, 
391 § 2, 416-430, 463 § 1,2°, 833,5°, 1419 § 1, 1425 
§ §  3 et 5, 1426 § 2, 1432, 1445 § 3,1 °, 1449 § 2, 
1608 §§  1-3, 1673,3°-4°, 1685, 1686 

CO MME NTARY 

Zenon Grocholewski 

1. This canon refers to the judicial vicar and associate judicial vicars, 
as well as to the need to establish a tribunal. 

2. Obligation to establish the tribunal 

The obligation, listed in § 1, of each diocesan bishop to appoint a ju
dicial vicar, is practically the same as the obligation of each diocesan 
bishop ( and those equivalent in law see the introduction to this title, no. 9) 
to establish his own tribunal of first instance. 

With respect to this obligation, it is noteworthy that military ordinar
ies are exempt from this rule. SMC, XIV provides that: "For judicial cases 
of the faithful of a military ordinariate, the tribunal of the diocese where 
the curia of the military ordinariate have their See has competence in the 
first instance". Nevertheless, the Code does not exclude the possibility 
that a military ordinariate might establish its own tribunal. 

The SMC does not oblige the military ordinary to set up his own tri
bunal because his jurisdiction is cumulative with that of the diocesan 
bishop. That is because "persons that belong to the ordinariate do not 
cease to be members of the faithful of the particular church of their rite or 
domicile" (SMC, IV). In other words, the military ordinary does not have 
an obligation to constitute his own tribunal because the faithful belonging 
to the ordinariate already have a tribunal of first instance at their 
disposition. That is because the faithful also belong to a diocese, eparchy, 
or circumscription. Therefore, even though there may be no tribunal in an 
ordinariate, its faithful do not necessarily have to present their suits to the 
tribunal of the diocese in which the curia of the ordinariate is based. The 
faithful may instead present their suits in jurisdictions with which they 
have a cumulative relation. 

If for any reason the faithful do not have this tribunal, or should no 
tribunal be functioning in the diocese where the military ordinariate has 
its seat, the military ordinary would have a grave obligation to insure that 
persons under his pastoral care have recourse to a functioning tribunal. 
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(See commentary on c. 1419: no. 1 ;  see also the introduction to this title, 
no. 9). 

With regard to practice, military ordinaries normally do not consti
tute their own tribunals for good reason. 1 Little benefit can be derived 
from needless multiplication of institutions, especially when there is a 
shortage of qualified personnel. In addition, since the faithful of the mili
tary ordinariate are typically scattered throughout the territory of many 
dioceses, it is normally easier for them to have recourse to their own dioc
esan tribunal. The Const. SMC does not force military ordinariates to es
tablish their own tribunals. It does not even recommend that military 
ordinariates establish their own tribunals.; On the contrary, the Const. 
SMC considers it better not to set up such tribunals. 

The diocesan bishop may fulfill his obligation to constitute a tribunal 
by forming the tribunal in association with other diocesan bishops as stip
ulated in c. 1423. However, as also stipulated by c. 1423, there are some 
circumscriptions that can neither establish their own tribunals nor be part 
of interdiocesan tribunals. In such cases, the diocesan bishop or his equiv
alent in law is obliged by divine law to ensure that his faithful have re
course to a tribunal of first instance. The only solution in such cases is to 
find a tribunal in a neighboring circumscription that is prepared to re
ceived the cases, and then to petition the Apostolic Signatura for permis
sion (according to PB 124, 3° : see commentary on c. 1445: no. 6) to extend 
competence to the neighboring tribunal. 

This seems to be the necessary solution for the missions sui iuris 
enumerated in the Annuario Pontificio after the Apostolic Administra
tions (see the introduction to this title, no. 9), taking into account the 
small number of faithful that belong to these entities. The Apostolic Sig
natura must intervene in these cases and must remind bishops that they 
exceed their competence by entrusting cases of their circumscription to 
tribunals of other circumscriptions, since the power of transferring or ex
tending competence belongs exclusively to the Apostolic See. 2 

1. Cf. E. BAURA, "Lufficio di Ordinario militare. Profili giuridici," in !us Ecclesiae 4 (1992), 
pp. 409-410. 

2. Cf., in the Apostolic Signatura, e.g. prot. nos.: 13.358/81 CP (Litt., June 25, 1981 and July 
17, 1981); 14.256/82 VT (Litt. ,  September 23, 1982); 20.225/88 CP (Deer. August 18, 1988); 
20.441/88 CP (Deer., February 24, 1989); 20. 576/88 CP (Deer., March 22, 1989); 20.919/89 CP 
(Deer., June 22, 1989); 21 .093/89 CP (Deer., July 7, 1989); 140/89 SAT (Litt., June 19, 1989); 
605/90 SAT (Litt., June 4, 1990); 23.711/92 VT (Litt. ,  March 8, 1993, no. 2b); 3131/94 SAT (Litt., 
March 11 ,  1994); 3166/94 SAT (Litt. ,  March 2, 1994); 3170/1/94 SAT (Litt., March 12, 1994); 
3205/94 SAT (Litt., March 24, 1994); 3208/94 SAT (Litt. ,  February 24, 1994); 3272/2/94 SAT 
(Litt., January 10, 1994). 
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3. Ordinary vicarious power of the judicial vicar (§§ 1-2) 

The diocesan tribunal is the tribunal of the diocesan bishop ( cf. 
c. 1438,1 °: tribunal Episcopi, tribunal Metropolitae). In effect in this tri
bunal, the judicial vicar and other judges (cf. c. 391 § 2) exercise the judi
cial power that the diocesan bishop received by divine law in his episcopal 
ordination (see commentary on c. 1419: no. 1). In this regard, one should 
keep in mind the words of c. 1419 § 1: "In each diocese ... the judge of first 
instance is the diocesan bishop. He can exercise his judicial power ... 
through others". Consequently, the power that the judicial vicar and the 
judges on the tribunal have is ordinary vicarious power (see commentary 
on c. 131 § §  1-2). As a result, "the judicial vicar constitutes one tribunal 
with the bishop" (§ 2). He depends upon the bishop and obviously "cannot 
judge cases which the Bishop reserves to himself' (§ 2). 

With respect to this dependence upon the diocesan bishop, the Apos
tolic Signatura has pointed out that: "the Bishop and the Official are inti
mately associated in the administration of justice , in such a manner that 
the Bishop is charged with overseeing the conduct of the judges and min
isters of his tribunals ... . Obviously, without affecting the provisions of 
the law, especially in c. [1608] concerning a judgment made in conscience, 
it is not licit for the Official to assume a leadership role in place of the 
Bishop. Instead, the Official should keep the Bishop informed of all that is 
happening in a tribunal and provide the Bishop, when asked, with acts of a 
case and a copy of pronounced sentences. "3 

This subordination of the official to the diocesan bishop affects the 
constitution, functioning, and discipline of the tribunal (see commentary 
on c. 1419: no. 5). Yet it does not affect the trial in and of itself, since the 
judge should make his decision based upon the dictates of his own con
science and should not be obligated to adapt the opinion and precept of 
the bishop (c. 1608). 

4. Names (§§ 1 and 3) 

In order to express this dependence with regard to the diocesan 
bishop, the traditional names of "Officialis" and "Vice-officialis" have been 
modified in the new CIC to Vicarius iudicialis and Vicarius iudicialis 
adiunctus. The old nomenclature remains, together with the new names, 
only in § § 1 and 3 of this canon, perhaps to underline that those sections 
deal with the same office. In all other canons of book VII, the new names 
alone are used. 

3. Gire., July 24, 1972, nos. 2 and 4, in Periodica 62 (1973), p. 588; cf. also Signatura, deer. , 
May 12, 1990, no. 5, prot. no. 20.924/89 VT. 
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5. Judicial vicar distinct from the vicar general (§ 1) 

The disposition of § 1, according to which the judicial vicar is to be 
"a person distinct from the vicar general" is justified by the fact that they 
are parallel offices of a different nature. The diocesan bishop exercises his 
judicial power by means of the judicial vicar, and his executive or adminis
trative power ( c. 391 § 2) by means of the vicar general. Number 7 of Prin
ciples (1967) states: "one should clearly distinguish between the diverse 
functions of the ecclesiastical powers, that is to say, the legislative, admin
istrative and judicial functions, and adequately establish which are the or
gans that are to exercise each one of these functions. "4 The possible 
cumulation of the two offices might find its only justification in the small 
size of the diocese or the limited number of cases. 

6. Specific tasks of the judicial vicar (§ 1) 

The canon gives particular importance to the judicial vicar (§§ 1-3). 
He is charged with managing the work of the tribunal according to the di
rectives of the diocesan bishop. His tasks include designating judges for 
each case (c. 1425 § 3), substituting judges when necessary (c. 1425 § 5), 
judging the recusal of judges (c. 1449 § 2), and presiding over the college 
of judges (c. 1426 § 2). In marriage nullity cases, the vicar's duties include 
notifying the ordinary of the place in which the marriage was celebrated 
of the executory sentence (c. 1685) and either declaring the nullity of the 
marriage or designating a judge to declare that the case enter the docu
mentary process (c. 1686). In marriage nullity cases, the judicial vicar of 
the domicile of the defendant, upon having heard the defendant, must 
grant or deny consent, so that the tribunal of the plaintiff or the one with 
the greatest share of evidence may be competent (c. 1673,3°-4°). 

Because of the importance of his office, the judicial vicar is obligated 
to make a profession of faith in the presence of the diocesan bishop or his 
delegate ( c. 833,5°), besides taking the oath of all members of any tribunal 
(c. 1454). Likewise, in his capacity as a member of the diocesan Synod, he 
must be summoned to and participate in meetings of that assembly ( c. 463 
§ 1,2°). 

7. Associate judicial vicars (§ 3) 

Paragraph 3 establishes that assistants can be appointed for the judi
cial vicar. The responsibilities of these assistants are strictly tied to those 
of the judicial vicar, in the sense that it is the main duty of the judicial 

4. Comm. 1 (1969), p. 83. 
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vicar and his associate judicial vicars to preside over the colleges of 
judges (c. 1426 § 2). These assistants may also substitute for the judicial 
vicar, especially in situations where he is impeded or absent. 

8. Minimum requisite qualities for the judicial vicar and for the 
associate judicial vicar (§ 4) 

These ministers must be priests, not lay people (cf. cc. 129 and 274 
§ 1) or deacons. Obviously, the diocesan bishop cannot assume the office 
of judicial vicar ( cf. § 1) or associate judicial vicar, but there is nothing to 
prevent the office from being entrusted to a coadjutor or auxiliary bishop 
( cf. c. 403). Of course, the office of judicial vicar or associate judicial vicar 
may be given without distinction to a diocesan priest or a priest of a reli
gious order. 

These ministers must be of good repute (integrafama). The CIC ex
pressly requires this for persons who work in the administration of justice 
and for notaries in general (c. 483 § 2). In addition, bona Jama is a require
ment for advocates and procurators (c. 1483). Clearly, CIC places a great 
deal of importance on the moral integrity of those who deal with canon 
law. Here, good repute ( integra Jama) means more than just good reputa
tion (bona Jama). In addition to what is implied by one's having a good 
reputation, good repute presupposes that no one can reasonably level 
against the person any accusation which might morally compromise this 
good repute. The judgment of this quality is left to the diocesan bishop 
competent for this appointment. In any event, criminal acts such as cal
umny and defamation ( cf. c. 1390 § § 2-3) per se should not be considered 
as damaging to good repute. 

The judicial vicar has to be no less than thirty years of age. This re
quirement is related to the requirements of good repute and academic 
preparation, since both intellectual maturity and the ability to make sound 
judgments are related to one's experience of life. The requirements are 
normally reinforced and verified by the various responsibilities ministers 
have discharged. 

All of these aforementioned qualities denote the suitability for this 
office. They presuppose, of course, that the individual is in communion 
with the Church (c. 149 § 1). 

Regarding the provisions of this office when these requirements are 
not met, see c. 149 § 2. 
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9. Required academic titles (§ 4) 

The task of the ecclesiastical judge is particularly difficult, especially 
in cases of marriage nullity. 5 The Signatura has noted in letters to different 
tribunals that, to properly perform the functions of ecclesiastical judge, 
the following is required: a) solid understanding of canon law, both sub
stantial and procedural , b) knowledge of the jurisprudence of the Rota, 
c) experience, and d) certain special qualities.6 

The CJC/1917 (cc. 1573 § 4, 1574 § 1, 1589 § 1) required that the judi
cial vicar, associate judicial vicar, other judges, the promoter of justice, 
and the defender of the bond be experts in canon law. The current CIC re
quires that these officers hold doctorates or at least licentiates in canon 
law (cf., cc. 1421 § 3 and 1435). Compared to CJC/1917, the current simpli
fied process "precisely requires a better preparation on the part of the ad
ministrators of justice, that is to say, a more profound understanding on 
their part of the fundamental principles which ground the process, a more 
penetrating grasp of the spirit informing canonical legislation, and a ca
pacity to interpret these norms by the light of tradition and context. In the 
absence of such a preparation, the Church would risk having its canon law 
fall into an unacceptably strict formalism. This would entail extravagant 
efforts at interpretation as well as the subsequent distortion of the tribu
nals' activity, with inevitable pastoral harm."7 

The canon states that the diocesan bishop is obliged to insure that 
the administrators of justice in his diocese have received the necessary 
preparation. This demand for due preparation of the administrators of jus
tice is closely linked to the basic right of the faithful to judicially vindicate 
and defend their rights ( c. 221 ). Any lack of preparation of the administra
tors of justice would represent a grave offense against this right of the 

5. Cf. Z. GROCHOLEWSKI, "Aspetti teologici dell'attivita giudiziaria della Chiesa," in 
Teologia e diritto canonico (Vatican City 1987), pp. 203-205; also in Monitor Ecclesiasticus 
1 1 0  (1985), pp. 498-501; German trans. in a separate fascicle: Theologische Aspekte der 
kirchlichen Gerichtsbarkeit (Munster 1986), pp. 14-19; English trans. in The Jurist  46 
(1986), pp. 561-564; another English trans. in Incapacity for Marriage. Jurisprudence and 
Interpretation (Acts of the Third Gregorian Colloquium) (Rome 1987), pp. 15-19. 

6. Cf. , in the Apostolic Signatura, above all the SAT (Status et activitas tribunalium). Cf. 
also Z. GROCHOLEWSKI, "Probleme kirchlicher Ehegerichtsbarkeit heute," in Osterreichisches 
Archiv fur Kirchenrecht 33 (1982), pp. 403-406; Italian vers., "Problemi attuali dell'attivita 
giudiziaria della Chiesa nelle cause matrimoniali, "  in Apollinaris 56 (1983), pp. 153-156; 
idem "Current Questions Concerning the State and Activity of Tribunals, with Particular 
Reference to the United States of America," in Incapacity . . .  , cit., pp. 227-232; Italian vers., 
"Alcune questioni attuali concernenti lo stato e l'attivita dei tribunali, con particolare 
riguardo alla situazione negli USA," in Monitor Ecclesiasticus 114 (1989), pp. 352-355; idem 
"Processi di nullita matrimoniale nella realta odierna," in Il processo matrimoniale canonico 
(Vatican City 1988), p. 20; idem "Cause matrimoniali e 'modus agendi' dei tribunali," in Ius in 
vita et in missione Ecclesiae. (Acta Symposii Internationalis Juris Canonici) (Vatican 
City 1994), pp. 961-963. 

7. Z. GROCHOLEWSKI, "Cause .. . ," cit., p. 962. 
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faithful, since it would be inherently impossible for these officers to exer
cise their responsibilities adequately. 

It should be strongly emphasized that the academic title in itself, 
without experience or proper understanding ( especially considering the 
present state of the study of canon law8),  is insufficient for someone to 
duly perform the function of judicial vicar or associate judicial vicar. Con
sequently, it would be puzzling for a person to be appointed right after his 
completion of studies in canon law without having gained any experience 
in the matter. 

10. Dispensation from the required academic degrees (§ 4) 

It should be pointed out that the diocesan bishop cannot dispense 
"from procedural laws" (c. 87 § 1). Therefore, he cannot dispense with the 
requirement of academic degrees or any other qualification that the CIC 
requires for the administrators of justice. The Apostolic Signatura is the 
only tribunal that has this faculty by virtue of Pastor Bonus 124,2° (see 
commentary on c. 1445 : no. 6). The opinion voiced from time to time that 
the diocesan bishop may dispense with the requirement for an academic 
title, inasmuch as this is not strictly a procedural requirement,9 lacks any 
basis whatsoever. The Apostolic Signatura considers dispensations re
garding academic degrees for the administrators of justice as a procedural 
requirement beyond doubt. In effect, a) these norms are included in the 
book De processibus, b) the protection of the rights of the faithful seeing 
justice before ecclesiastical tribunals is guaranteed not only according to 
the dynamic part of procedural law (cc. 1501ff), but also by the static part 
(cc. 1400-1500), and in a particular way by the preparation and profes
sional competence of the administrators of justice. c) because the require
ment of academic degrees is aimed at assuring that protection, it belongs 
to procedural law, and d) the Apostolic Signatura has constantly consid
ered  these norms to be an integral part of procedural law. As, a conse
quence, once the new Code came into effect, it constantly, a) reminded 
moderators of tribunals (see commentary on c. 1419: no. 5 and to c. 1423: 
no. 9) that appointing judges or defenders of the bond without the re
quired academic degrees is illegitimate, b) affirmed the proper and exclu
sive competency for the examination of petitions for dispensation in this 
realm, without finding substantial dissent, neither in doctrinal level or on 
the part of the episcopate or the judicial vicars, and c) prohibited the dioc
esan bishop in the Latin Church from dispensing his officers from these 
norms, by virtue of c. 87 § 1 and others. Because this canon refers to the 
power to dispense the faithful, whenever it would "contribute to their 

8. Cf. ibid. 
9. Cf. , e.g. , in the Apostolic Signatura, prot. nos. 23.185/92 VAR, 1006/94 SAT. 
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spiritual welfare, " it frankly is not clear how a dispensation from the aca
demic title requirement could contribute to the personal spiritual benefit 
of an administrator who is granted that dispensation.10 

Moreover, the PCILT believes that the diocesan bishop cannot dis
pense with the requirement for academic degrees (cc. 1420 § 4, 1421 § 3, 
1435).1 1  In addition, the PCCICR has already foreseen these issues.12 The 
mandatum speciale of John Paul II, granted to the Apostolic Signatura on 
November 25, 1993, clearly assumes it, when it bestows the faculty for ex
empting the administrators of justice of the Eastern Churches from these 
academic titles, notwithstanding the provisions of c. 1537 of CCEO. 13 

The diocesan bishop is the only one who may ask for a dispensation 
from the academic requirements since it is he who has the responsibility 
for naming officers in his dioceses.14 The petition for such dispensation 
should include the curriculum vitae of the candidate, with special atten
tion to his preparation in canon law and his experience in the judicial sec
tor. Additional data should be included, such as personal talents, capacity, 
proper understanding of marriage, etc. In addition, the petitioner should 
indicate the need for naming or maintaining this person to the exercise of 
judicial activity (see c. 90 § 1 and c. 63 §§  1-2). 

Depending upon the circumstances and needs of the diocese, the Ap
ostolic Signatura may grant the dispensation without limitation or for a 
specific amount of time. It may also deny the dispensation. It may grant 
the dispensation conditionally or with certain limitations. In any event, 
each dispensation is granted only for a specific office in a specific tribu
nal. It does not apply for a different tribunal. 

Each decree of dispensation makes clear to the bishop or bishops re
sponsible for the tribunal their obligation to ensure that the ministers of 
the tribunal possess the qualifications required by law. Of late, persons 
who have received a dispensation have also been exhorted to dedicate 
themselves to obtaining a deeper knowledge of canon law, above all in the 
areas of marriage, processes, and the jurisprudence of the Roman Rota. 
The def enders of the bond have been exhorted to pay close attention to 
the address of John Paul II of January 25,1988 15 to the Roman Rota. 16 

10. Signatura, Letters, July 3, 1992 and February 1, 1994, prot. nos . 23. 185/92 VAR, 1006/94 
SAT. 

11 . Letter to the Apostolic Signatura, November 8, 1993, prot. no . 3872/93 (in the Apostolic 
Signatura, prot. no. 23 .185 /92 VAR) . 
12. Comm. 15 (1984), p. 55. 
13. SEC, Le tter, November 26, 1993, prot. no. 338.462 (in the Apostolic Signatura, prot. no. 

23.185 /92 VAR) . 
14. Cf., in the Apostolic Signatura, e.g. , Letter, February 25, 1994, prot. no. 4028/94 SAT. 
15. AAS 80 (1988), pp . 1178-1185. 
16. Cf. regarding the ample documentation kept in the Apostolic Signatura, in the 

positiones SAT (Status e t activitas tribunalium). 
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11. In the case of a vacant See (§ 5) 

The final paragraph of this canon regarding a vacant see ( cf. cc. 416-
430) and the taking of possession of the diocese by the new bishop ( cf. 
c. 382) centers on two demands. 

First, the continuation of the administration of justice while the epis
copal see is vacant. The canon establishes that in these situations, a) un
like the vicar general or the episcopal vicar (cf. c. 481 § 1), neither the 
judicial vicar nor the associate judicial vicars may cease from their duties, 
and b) neither the judicial vicar nor the associate judicial vicars may be re
moved from their office by the diocesan administrator ( concerning the di
ocesan administrator, cf. above all cc. 418 § 2, 421 and 427 § 1), not even if 
the diocesan administrator was the bishop who appointed them (c. 418 
§ 2,1°); 

Second, strict adherence to theological reality, which stipulates that 
the judicial vicar (and the tribunal) exercise a power which is proper to 
the diocesan bishop who presides over a tribunal. The cannon establishes 
that, once a new bishop takes possession of his diocese, the judicial vicar 
and associate judicial vicars require his confirmation to remain in office. If 
by chance they do not receive the new bishop's confirmation, a type of re
moval from office takes effect, for which, contrary to the provisions of 
cc. 1422 and 193 §§ 1-2, serious reasons need not be adduced. 

In any event, since the diocesan administrator has the same obliga
tions and powers as the diocesan bishop, except what has been excluded 
by the nature of things or by the law itself ( c. 427 § 1 ), the diocesan admin
istrator may appoint the judicial vicar and necessary associate judicial vic
ars when the office of bishop becomes vacant. But when the new bishop 
takes possession of office, the administrator's appointments must be con
firmed. Considering the obligations and powers of the diocesan adminis
trator, he possesses the competence to carry out the actions listed in the 
commentary on c. 1419: no. 5, with the exception of removing the judicial 
vicar and associate judicial vicars. 
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1421 § 1. In dioecesi constituantur ab Episcopo iudices dioe
cesani, qui sint clerici. 

§ 2.  Episcoporum conferentia permittere potest ut etiam 
laici iudices constituantur, e quibus, suadente neces
sitate , unus assumi potest ad collegium efforman
dum. 

§ 3. Iudices sint integrae famae et in iure canonico doc
tores vel saltem licentiati. 

§ 1. In each diocese, the Bishop is to appoint diocesan judges, who are to 
be clerics. 

§ 2. The Bishops' Conference can permit that lay persons also be ap
pointed judges. Where necessity suggests, one of these can be chosen 
in forming a college of judges. 

§ 3. Judges are to be of good repute, and possess a doctorate, or at least a 
licentiate, in canon law. 

SOURCES: § I: c. 1574 § 1; CM V § 1; Signatura Deer., 9 aug. 1972 
§ 2: c. 1574 § 1; CM V § 1 
§ 3: c. 1574 § 1; PrM 21; CM VII 

CROSS REFERENCES: cc. 129, 149, 266 § 1, 274 § 1, 1099 § 1, 1425 §§ 1-
2 et 4, 1449 §§ 1-2 

C OMME NTARY ------

Zenon Grocholewski 

1. The diocesan bishop and his equivalents in law (see the introduc
tion to this title, no. 9) are obliged by this canon to appoint judges in addi
tion to the judicial vicar and associate judicial vicars. The canon 
establishes the minimum qualifications for these positions. 

1. Obligation to appoint other judges (§ 1) 

This obligation is justified by the fact that most cases heard by eccle
siastical tribunals are reserved for a college of three judges and that some 
cases must be heard by a college of five judges (cf. c. 1425 §§  1-2). More
over, there is the necessity to adequately define all the cases that are pre
sented. Finally, circumstances might require the substitution of a judge, as 
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contemplated by c. 1448 § 1, or in the case of recusal of a judge ( cf. c. 1449 
§§  1-2). 

In any event, the CIC, in contrast to CIC/1917 (c. 1574 § 1), does not 
establish the exact number of judges that need to be appointed. Obviously, 
the number will depend upon the needs of the diocese. When a bishop in a 
small diocese or equivalent circumscription is authorized (pursuant to 
c. 1425 § 4) to entrust cases otherwise reserved to a college of judges to a 
sole judge, and the sole judge is capable of resolving them lawfully, then a 
diocesan bishop would not be acting contrary to the law by appointing 
only a judicial vicar. 

In any case, the number of judges should be sufficient to satisfy the 
ordinary needs of the diocese. If, in a particular case,  the number of 
judges should prove insufficient, the bishop may appoint a judge ad 
casum (see commentary on c. 1419: no. 4) who will judge by virtue of del
egated power (cf. c. 131 § 1). 

2. Required qualities (§§ 1 and 3) 

Besides the requirement that a judge must be in communion with the 
Church (c. 149 § 1), the canon gives three other qualifications that judges 
must fulfill. First, they must be clerics. Consequently, in contrast to the 
qualifications for judicial vicar and associate judicial vicar ( cf. c. 1420 
§ 4), judges do not have to be priests and may be deacons (cf. cc. 266 § 1, 
1009 § 1). Second, they must be of good repute (integrafama) (see com
mentary on c. 1420: no. 8). Third, they must posses a doctorate, or at least 
a licentiate, in canon law (see commentary on c. 1420: nos. 9-10). Unlike 
judicial vicars and associate judicial vicars, there is no age requirement. 

Regarding the provision of this office when the candidate does not 
meet some qualification, see c. 149 § 2. 

3. Lay judge (§ 2) 

Under certain circumstances, the bishop may appoint a lay person to 
be a judge, an issue that was the subject of extensive debate in the PC
CICR. The debate is related to the theological question concerning the 
laity and their power of jurisdiction.1 There are various opinions on this 

1. Cf. Comm. 2 (1970), p. 184; 3 (1971), p. 187; 10 (1978), p. 231; 14 (1982), pp. 146-149; 16 
(1984), pp.  54-55; Acta e t  documenta Pontificiae Commissionis Codici Juris Canonici 
Recognoscendo: Congregatio Plenaria diebus 20-29 octobris 1991 habita (Vatican City 
1991), pp. 35-97, 190-229, 493-495. 
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topic,2 and further doctrinal clarifications are in order. Nevertheless, from 
the point of view of practice, it is mandatory that the legislator has pro
vided concerning this matter. 

Since the provision regarding lay judges constitutes an exception to 
the law (of cc. 1421 § 1 and 274 § 1), it should be interpreted literally 
( c. 18). Therefore, for the diocesan bishop to appoint lay judges, permis
sion from the bishops' conference is required. This is unlike what is set 
forth in art. V § 1 of the m.p. CM, according to which the bishops' confer
ence, upon granting this permission, is limited by the fact that in a certain 
tribunal three clerical judges could not be appointed. According to 1421 
§ 1 ,  the bishops' conference can grant a general permission,3 even though 
the particular needs of each diocese ought to be examined. (Of the 
46 bishops' conferences whose legislation has been published by Martin 
de Agar,4 25 have granted this permission, 19 have granted it without es
tablishing any provisions in this regard, and two have explicitly decided 
against granting it). 

Even when a bishop has obtained the bishops' conference permis
sion and the lay judges have been legitimately appointed in a stable way, 
the lay judges may be entrusted cases only when there is a real need in the 
diocese, although this would not appear to refer to each specific case, but 
to situations which could affect the diocese for extended periods of time. 5 

Consequently, if there is no justification for entrusting cases to lay judges, 
it is preferable that the bishop entrust cases to clerical judges. 

Each lay judge may function only as the sole lay member of a college 
in which the other judges are clerics. The lay judge may never act as a sole 
judge and there can never be two or more lay judges in a college. If a lay 
judge were to act as a sole judge or there were to be two or more lay 
judges in a college, judgment would be null and void pursuant to 
c. 1620,2°.6 Nonetheless, within the college the lay judge is a true judge 
with the same judicial power as the other members of the tribunal. 

2. Cf. previous note and, e.g., J.H. PROVOST, "The Participation of the Laity in the 
Governance of the Church," in Studia Canonica 17 (1983), pp. 418-430; E. McDONOUGH, 
"Laity and the Inner Working of the Church, "  in The Jurist 47 (1987), pp. 231-237; R. PAGE, 
"Juges lai:cs et exercice du pouvoir judiciaire, "  in M. THERIAULT-J. THORN, (eds.), Unico 
Ecclesiae servitio (Ottawa 1991), pp. 204-209; K. LODICKE, in Mi.insterischer Kommentar 
zum Codex Juris Canonici (Essen seit 1985) (Loseblattwerk), Stand: 22. Erg.-Lfg. November 
1993, vor 1421. 

3. Cf. Comm. 10 (1978), p. 231; K. LODICKE, in Miinsterischer Kommentar ... , cit., 1421, 4. 
4. J.T. MARTIN DE AGAR, Legislazione delle Conferenze Episcopali comlementare al CIC 

(Milan 1990). 
5. Cf. K. LODICKE, in Mi.insterischer Kommentar ... , cit., 1421, 7. 
6. In that sense there is also a vote, but strictly private in nature, in the Apostolic 

Signatura, prot. no. 19.558/87 VT. 
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4. Dispensation for the required academic degree for a lay judge 

The Apostolic Signatura usually does not dispense a lay candidate 
from the required academic degree so he may carry out the office of the 
judge. This is because it would represent an exception to the general rule 
of c. 1421 § 1 (cf. also c. 274 § 1), which should be interpreted strictly 
(c. 18).7 Nevertheless, in certain exceptional cases, the Signatura has 
granted this dispensation.8 The Signatura will more readily grant a dispen
sation to a lay person for the required academic degree when the lay per
son is applying to be def ender of the bond. 

5. Can a lay judge exercise the function of the president of a 
judicial college? 

The Apostolic Signatura has provided a negative response to the 
question whether a lay judge can act as president of a judicial college, af
firming that it would not seem possible (omnino non convenit) if one 
keeps in mind that, according to c. 1426 § 2, the judicial vicar or associate 
judicial vicar should preside over the collegiate tribunal. Moreover, the 
president exercises a certain power over the other judges of the college 
(cf. cc. 1428 § 1, 1429, 1609 § §  1 and 3), and § 2 of c. 1421 is an exception 
to § 1 of the same canon. Thus, § 2 needs to be interpreted strictly (c. 18).9 

Consequently, upon learning that a tribunal has acted in this manner, the 
Signatura has reacted appropriately. For example, in a case where a priest 
appeared as president of a collegiate tribunal, even though the person who 
was actually presiding over that tribunal was a lay judge ).10 

6. Can a lay judge exercise the function of an arbitrator? 

The code allows for lay judges to carry out the function of arbitra
tors, although c. 1609 § 2 must be observed. This canon states that the 
judges, after careful study of the acts, should bring their written conclu
sions on the merits of the case, along with the reasons both in law and in 

7. Cf., e.g., in the Apostolic Signatura, prot. nos.: 4012/92-93 SAT (deer. , December 19, 
1992 and January 28, 1993); 4015/92 SAT (Letter, June 26, 1992); 4147/89-90 SAT (deer. , 
September 26, 1989 and February 13, 1990); 4013/89 SAT (deer., December 1, 1989); 4014/90 
SAT (deer. , April 6, 1990 and February 6, 1991). 

8. Cf., e.g. in the Apostolic Signatura, prot. nos.: 4013/89 SAT (deer., December 1, 1989); 
4014/90 SAT (deer., April 6, 1990); 4015/92 SAT (letter y deer. ,  June 26, 1992); 4147/93 SAT 
(deer., Sepetember 1, 1993). 

9. Cf., e.g., Deer., November 25, 1988, no. 5, prot. no. 20.045/88 VT; Letter, January 12, 
1989, prot. no. 19. 797/88 VT; Letter, April 27, 1993, prot. no. 24.242/93 VT; Letter, April 30, 
1993, prot. no. 24.001/93 VT; cf. also R. PAGE, "Juges . . .  ," cit. p. 209. 
10. Cf. previous note: 1st, 3rd and 4th citations. 
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fact for reaching their conclusions. The Apostolic Signatura concludes, "In 
effect, the most thorough examination of the acts performed only by the 
lay judge, and not by the other cleric judges, undoubtedly does not corre
spond to the sense of cc. 1421 §§  1-2 and 1609 § 2, above all if we consider 
cc. 129 § 2 and 274 § 1." 11 This is not only a violation of c. 1609 § 2, but also 
an attempt to defraud the intent of the law that the sole judge may only be 
a cleric.12 

7. A lay judge in cases which "could involve the reputation of a 
priest" 

The question whether a lay judge could form part of a collegiate tri
bunal to judge a case involving the reputation of a priest is essentially 
problematic. It would not make sense for lay judges to have this power, 
since in such cases the notary must be a priest ( c. 483 § 2).13 In any event, 
the Church does allow lay judges to hear marriage cases, which are the 
majority of cases for most tribunals. In contrast, cases in there might be 
risk to the reputation of a priest are so rare that in reality that there is 
probably little need ( cf. § 2) for a lay person to form part of such colle
giate tribunals. 

Upon receiving the permission stipulated in c. 1421 § 2, the Philip
pine Bishops' Conference has established that a lay judge "may not be a 
judge in cases concerning clerics, or in cases concerning the declaration 
or imposition of interdict or excommunication."14 

11. Letter, January 12, 1989, prot. no. 19.797/88 VT. 
12. Signatura, Letter, April 27, 1993, prot. no. 24.242/93 VT; Letter, April 30, 1993, prot. 

no. 24.001/93 VT. 
13. Cf. R. PAGE, "Juges . . .  ," cit., p. 203. 
14. In J.T. MARTIN DE AGAR, Legislazione . . .  , cit., p. 243. 
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Vicarius iudicialis, Vicarii iudiciales adiuncti et ceteri in
dices nominantur ad definitum tempus, firmo praescripto 
can. 1420 § 5 ,  nee removeri possunt nisi ex legitima gra
vique causa. 

The judicial Vicar, the associate judicial Vicars and the other judges are 
appointed for a specified period of time, without prejudice to the provi
sion of can. 1420 § 5. They cannot be removed from office except for a 
lawful and grave reason. 

SOURCES: cc. 588, 1574 § 2 

CROSS-REFERENCES: cc. 146-157, 184-196 

C OMMENTARY 

Zenon Grocholewski 

1. Appointment for a specified period of time 

All judges, including judicial vicars and associate judicial vicars, are 
to be appointed for a specific period of time. The intention of the Canon is 
to avoid disagreeable means for removal from office, would likely arise if 
the office were to be held for life or ad beneplacitum nostrum. Neverthe
less, the duration of appointments is left to the discretion of those ap
pointing the judges. Some bishops' conferences (for example, in Austria 
and Switzerland) have established that the appointments of judges, includ
ing appointments of judicial vicar and associate judicial vicars, are for pe
riods of five years. 1 When a judge completes his term of office, nothing 
prevents the appointment from being renewed. 

In any event, if their terms of office expire when a See is vacant, the 
judicial vicar and associate judicial vicars do not cease to hold their of
fices. Rather, they remain in their offices until the new diocesan bishop is 
installed (see commentary on c. 1420: no. 11). The terms of office of the 
other judges are not extended. 

The diocesan bishop must appoint judges by free conferral (cf. 
cc. 145 and 157) and in writing (cf. c. 156). 

1. Cf., respectively, K. L-ODICKE, in Munsterischer Kommentar zum Codex Juris 
Canonici (Essen seit 1985) (Loseblattwerk), Stand: 22. Erg.-Lfg. November 1993, 1422, 6; 
J.T. MARTIN DE AGAR, Legislazione delle Conferenze Episcopali complementare al CIC 
(Milan 1990), p. 706. 
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2. Stability of the judges 

According to CIC/1917 (c. 1573 § 5), the judicial vicar and associate 
judicial vicars were amovibiles ad nutum Episcopi. In contrast, the CIC 
has sought to provide all judges with stability of office to protect their dig
nity2 and independence. 3 The CIC establishes that judges cannot be re
moved from office except for lawful and grave reasons ( cf. cc. 192, 193 
§ §  1-2 and 3, 194). Clearly, judges can be removed from office for lawful 
and grave reasons. (cc. 184ff). 

2. Cf. Comm. 8 (1976), p. 186; A. SABATTANI, "Praecipuae innovationes in schemate iuris 
processualis Novi Codicis Iuris Canonici," in Kosci6l i prawo 3 (1984), p. 20. 

3. K. LDDICKE, in Munsterischer Kommentar . . . , cit., 1422, 2. 
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§ 1.  Plures dioecesani Episcopi, probante Sede Aposto
lica, possunt concordes, in locum tribunalium dioe
cesanorum de quibus in cann. 1419-1421 ,  unicum 
constituere in suis dioecesibus tribunal primae ins
tantiae; quo in casu ipsorum Episcoporum coetui vel 
Episcopo ab eisdem designato omnes competunt po
testates, quas Episcopus dioecesanus habet circa 
suum tribunal. 

§ 2 .  Tribunalia, de quibus in § 1 ,  constitui possunt vel ad 
causas quaslibet vel ad aliqua tantum causarum ge
nera. 

§ 1. With the approval of the Apostolic See, several diocesan Bishops can 
agree to establish one tribunal of first instance in their dioceses, in 
place of the diocesan tribunals mentioned in cann. 1419-1421. In this 
case, the group of Bishops, or a Bishop designated by them, has all 
the powers that the diocesan Bishop has for his tribunal. 

§ 2. The tribunals mentioned in § 1 can be established for all cases, or for 
some types of cases only. 

SOURCES: § 1: PIUS PP. XI, m. p. Qua cura, 8 aug. 1938, I (AAS 30 [1938] 
410); SCDS Normae, 10 iul. 1940 (AAS 32 [1940] 304-308); 
Signatura Normae, 25 mar. 1968, 18,6° ; Signatura Normae, 
28 dee. 1970, 1 § 1 (AAS 63 [1971] 486-492) 
§ 2: PIUS PP. XI, m. p. Qua cura, 8 aug. 1938, I (AAS 30 [1938] 
410) 

CROSS-REFERENCES: cc. 1419-1421, 1439, 1445 § 3,3° 

C OMMENTARY 

Zenon Grocholewski 

1. The term that must be used is "interdiocesan tribunals" 

Although interdiocesan tribunals frequently are called regional tri
bunals (the expression employed, at least at the beginning, by the PC
CICR 1 and in various post-conciliar documents2), there is no justification 

1. Cf. Comm. 2 (1970), p. 184; 4 (1972), p. 70; 8 (1976), p. 186. 
2. Cf. REU, art. 105; Normae speciales in Supremo Tribunali Signaturae Apostolicae ad 

experimentum servandae, March 25, 1968, arts. 18 and 92, in X. OCHOA, LE, vol. III (Rome 
1972), cols. 5323 and 5327-5328; Signatura, Litt. circ. Inter cetera, December 28, 1970, Intro. 
and no .  4, in AAS 63 ( 1 9 7 1 ) ,  pp. 480-48 1 ;  Signatura, Norm ae  pro Tribunalibus 
interdioecesanis, vel regionalibus aut interregionalibus, December 28, 1970, in AAS 63 
(1971), pp. 486-492; CIV, Resp., February 14, 1977, in AAS 69 (1977), p. 296. 
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for this terminology. In effect, interdiocesan tribunals generally are not es
tablished according to ecclesiastical regions ( cf. c. 433 § 1) .  Some are 
formed for a province or for a nation. However, no criterion linked with 
any ecclesiastical circumscriptions is followed rigorously. Some interdioc
esan tribunals encompass some diocese of a province and others the dio
cese of another province. Some interdiocesan tribunals encompass an 
entire nation or province, except for one or two dioceses. Regarding the 
remaining possibilities, the legislator does not impose a specific criterion 
for following the districts in the Church. Consequently, the only term that 
should be used is interdiocesan tribunal. Indeed, CIC refers only to a tri
bunal that plures dioecesani Episcopi (§ 1) might constitute a tribunal 
that is unicum . . .  in suis dioecesibus (§ 1), unicum pro pluribus dio
ecesibus (c. 1439 § 1), without any other limitations or specifications. 

It does not make sense to divide tribunals as provincial, national, or 
regional, etc. , because these divisions in themselves have no relevance in 
the current legislation. 

2. Reason that the CIC foresees the erection of interdiocesan 
tribunals 

The explanation for the CIC's foresight in creating interdiocesan tri
bunals doubtlessly is its awareness of the pastoral importance of ecclesi
astical cases (principally those dealing with marriage, which form the 
bulk of the caseload). This necessitates that judges and others involved in 
the administration of justice be adequately prepared. Furthermore, there 
is a shortage of qualified personnel to carry out the functions of ecclesias
tical tribunals. Consequently, it may prove easier to find sufficient quali
fied persons to form a tribunal common to various dioceses than to find 
sufficient qualified persons in each diocese. 3 

3. It is the duty of diocesan bishops to constitute those tribunals 

The first interdiocesan tribunals were erected by the Holy Father in 
Italy. 4 The S. Congr. for Discipline of the Sacraments later erected interdi
ocesan tribunals in the Philippines, Canada, Argentina, Brazil, Algeria and 
certain regions of France, Colombia and Chile. In 1968, competence to 
erect interdiocesan tribunals transferred to the Apostolic Signatura (REU, 

3. Cf., e.g. PAUL VI. Allocuzione alla Rota Romana, January 28, 1978, in AAS 70 (1978), 
p. 183. 

4. Prus XII, M.P. Qua cura, December 8, 1938, in AAS 30 (1938), pp. 410-413. 
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art. 105), which in 1970 issued the Normae pro Tribunalibus interdioece
sanis, vel regionalibus aut interregionalibus. 5 In these Normae, it is 
stated, in accordance with the doctrine of Vatican Council II concerning 
the power of bishops ( cf. especially Lumen gentium 27), that it is the con
cerned bishops who have a duty to erect interdiocesan tribunals (art. 2 
§ 1). Therefore, § 1 of this canon refers to diocesan bishops and their 
equivalents in law, whose duty it is to constitute one tribunal for several 
dioceses. Taking into account cc. 333 § 1 and 381 § 1, it seems unlikely 
that the Holy See (cf. cc. 360-361) would establish an interdiocesan tribu
nal (as was expressly foreseen in the Normae, art. 1 § 1 and art. 3), al
though such a case has not arisen since the publication of the Normae. 

4. Unanimous decision of the bishops 

Paragraph one states that, in order to constitute an interdiocesan tri
bunal, the diocesan bishops must be unanimous in their decision. Unlike 
the Normae ( cf. art. 2 § 3), the CIC did not contain any such requirement. 
This regulation conforms to the theological principle that the diocesan 
bishop is the native judge in his diocese (cf. c. 1419). Thus, he is solely re
sponsible for the proper administration of justice in his diocese. The dioc
esan bishop must decide whether to exercise this responsibility by means 
of his proper tribunal or in combination with other bishops via the interdi
ocesan tribunal. 

The Apostolic Signatura respects the decision of a bishop to disasso
ciate himself from bishops who have constituted an interdiocesan tribu
nal, so as to renew his responsibility to judge by means of his own tribunal 
or to unite with other bishops and form another interdiocesan tribunal, 6 

even if the Supreme Tribunal does not regard the disassociation as an op
portune course of action. 

5. Intervention of the Apostolic Signatura 

No interdiocesan tribunal may be constituted without the approval 
of the Apostolic See (probante Sede Apostolica); namely, the Signatura 
(PB 124,4° : see commentary on c. 1445). 

Although the quoted Normae are no longer relevant inasmuch as the 
law (REU, art. 105) for their implementation is without force (cf. c. 33 
§ 2), nevertheless, in the absence of new indications in this regard and 

5. AAS 63 (1971), pp. 486-492. 
6. Cf., e.g., in the Apostolic Signatura, prot. nos.: 8873/77 VT (deer. , June 10, 1985), 533/ 

93-94 SAT, 2296/90 SAT (deer. , August 7, 1990), 2311/91 SAT (deer. , March 13, 1991), 2319/90 
SAT (deer. , August 7, 1990). 
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taking into account c. 19, the existing practice should be substantially 
maintained , to such a degree that it does not contradict the new law. 

Therefore, before they may constitute an interdiocesan tribunal, the 
interested bishops must request and obtain a nihil obstat from the Apos
tolic Signatura. All interested bishops must sign the resulting decree of 
erection, and the Apostolic See must approve the decree. 

Although express provision is made for the approbation of the Apos
tolic Signatura in this canon, as well as in Pastor Bonus 124,4° (see com
mentary on c. 1445), the request for the nihil obstat is relevant for two 
reasons: a) it offers the possibility of resolving ahead of time those ques
tions which the Apostolic Signatura might find difficult to approve; b) the 
Apostolic Signatura can make constructive suggestions to bishops who 
are facing this challenge for the first time. These suggestions might relate 
to options to be considered or to the writing of the decree of erection. It is 
common in the function of the Apostolic Signatura to promote the erec
tion of interdiocesan tribunals (PB 124,4°; see commentary on c. 1445). 

6. "In place of the diocesan tribunals" 

Paragraph 1 deals with interdiocesan tribunals are constituted in
stead of the diocesan tribunals as described in cc. 1419-1421. Thus, the di
ocesan bishop may exercise his judicial responsibility by means of his 
own diocesan tribunal or a tribunal that has been constituted collegially 
with other diocesan bishops. In the latter case, the bishop no longer has 
the right to have his own tribunal for the same matter (vide below, no. 11). 
In other words, the bishop should provide to erect only one ordinary 
forum in his diocese. He cannot exercise his judicial responsibility by 
means of an ordinary and an alternative forum when judging the same 
matter. 

7. Instructory sections 

For practical reasons, primarily to minimize inconveniences for the 
parties and witnesses when a tribunal is at a great distance from their 
places of residence, an interdiocesan tribunal may have instructory sec
tions composed of an auditor (cf. c. 1428), a defender of the bond (cf. 
c. 1432), and a notary (cf. c. 1437). Obviously, there may be more than one 
of these ministers of the tribunal for each office. 

Such instructory sections deal only with the instruction of cases, not 
the decision of cases, according to the mandate of the judge (cf. c. 1428 
§ 3). 
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8. Interdiocesan tribunals and tribunals the competence of which 
has been extended 

The interdiocesan tribunal is not to be confused with the tribunal in 
which competency has been extended pursuant to Pastor Bonus 124,3° 

(see commentary on c. 1420: no. 2, c). The tribunal in which competency 
has been extended to judge cases of various dioceses does not automati
cally become an interdiocesan tribunal. It continues being a diocesan tri
bunal that provides assistance to other dioceses by hearing their cases. A 
tribunal might be called interdiocesan only when the diocesan bishops of 
several dioceses, by unanimous decision and with the participation of all, 
constitute it in accordance with c. 1423 and place it under their mutual re
sponsibility. 

9. Moderator of the interdiocesan tribunal 

In the interdiocesan tribunal, the function of moderator belongs to 
the coetus of bishops who have erected the tribunal or ( vel) to the bishop 
designated by the coetus. 

The designation of the moderator may be made either in a stable 
manner ( e. g., by indicating in the decree of erection that the function of 
moderator will be performed by the bishop of the dioceses in which the 
tribunal has the see), or by indicating in the decree of erection that a 
bishop appointed by the coetus will serve as moderator. In the latter case, 
the coetus should elect a specific bishop to serve as moderator .. 

Concerning specific competencies, see commentary on c. 1419: 
no. 5. 

The conjunction vel is not necessarily disjunctive (like aut). Thus, 
one can argue that the coetus may reserve certain competencies of the 
moderator, while entrusting others to the designated diocesan bishop. 

10. Appointment of the ministers 

According to the aforementioned Normae, the coetus should appoint 
by an absolute majority of votes the judicial vicar, the other judges, the 
promoter of justice, and the defender of the bond and his substitutes 
(art. 5 § 1). Although the Normae are no longer in force, the reservation of 
appointments to the coetus (without undermining the fact that a bishop 
has been appointed as moderator) is not converse to the law. On the con
trary, it would seem a good idea to emphasize and exercise in a stable way 
the responsibilities of all bishops concerning their common tribunal. 
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Consequently, in cases where that decision has been included in the 
decree of erection, it will remain in force, since it is not contrary to the 
law. 7 To change it would require a change in the decree of erection. Re
cently, the Apostolic Signatura has proposed to the bishops of a nation 
created two national tribunals ( one in the first grade and the other in the 
second instance), that they amend their decree of erection to introduce 
the following: a) confirmation that the appointment of the judicial vicar, 
associate judicial vicars, judges, def enders of the bond, and promoters of 
justice is performed by the bishops ' conference by an absolute majority; 
b) determination that in urgent cases the moderator has the power to ap
point the judicial vicar, associate judicial vicars, judges , defenders of the 
bond, and promoters of justice, with the consent of their respective ordi
naries, as long as the bishops' conference does not decide on the matter.8 

11. For all cases or for some types of cases (§ 2) 

Concerning § 2, the first interdiocesan tribunals were constituted to 
hear only marriage cases. These tribunals were constituted by the SCDS 
or with its collaboration. The SCDS was a congregation had competency 
only in the area of the sacraments. 

Once competency on the diocesan tribunals was transferred to the 
Apostolic Signatura, this institution became prone to the diocesan tribu
nals being erected for all judicial cases. In effect , if an interdiocesan tribu
nal were constituted solely for marriage cases, it would be necessary that 
a tribunal for other cases be erected in each diocese ( cf. cc. 1419 § 1 and 
1420 § 1). This does not seem appropriate, since there are few cases in ec
clesiastical tribunals other than marriage cases. When those rare cases 
arise, the people normally best qualified to judge them are those already 
working on an interdiocesan tribunal. 

7. Cf., e.g., in the Apostolic Signatura, prot. nos.: 22.839/91 VT-23.211/92 VT (letter, 
January 30, 1992); 23.768/92 VT (deer. , January 14, 1994). 

8. Prot. no. 23.768/92 VT (le tter, February 16, 1994); cf. also prot. no. 3002/94 SAT (letter, 
February 23, 1994). 
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Unicus iudex in quolibet iudicio duos assessores, clericos 
vel laicos probatae vitae, sibi consulentes asciscere po
test. 

In any trial, a sole judge can associate with himself two assessors as advis
ers; they may be clerics or lay persons of good repute. 

SOURCES: c. 1575; CM V § 2, VI et VII; Seer. St. Reser., 1 oct. 1974 

CROSS REFERENCES: cc. 1425 §§ 1 et 4, 1447, 1448 § 2, 1449 § 4, 1454, 
1455, (1720,2°) 

C OMMENTARY 

Zenon Grocholewski 

Assessors of a sole judge 

The task of assessors is to advise on the proper direction of the pro
cess and the suitable evaluation of proofs in difficult cases. Assessors are 
not allowed to pronounce judgment. 

The faculty of requesting aid from assessors belongs only to a sole 
judge, not a collegiate judge. Requesting aid from assessors is a faculty 
(potest), not an obligation (in contrast to what is contemplated in c. 1425 
§ 4). While it is up to each judge to appoint his own assessors, the judge 
must evaluate whether nominees possess the requisite qualifications. The 
judge may not request the aid of more than two assessors, but is not re
quired to have two (cf. c. 1425 § 4). 

Assessors may be clerics or laypersons (men or women) of upright 
conduct (probatae vitae). The canon does not mention "reputation" for as
sessors as it does with judges (cc. 1420 § 4 and 1421 § 3). Assessors do not 
have to be chosen from among the judges, as was required by c. 1575 CIC/ 
1917, but assessors should be experts in matters where their advice is re
quired. 

Persons who have participated in a case as a judge, promoter of jus
tice, defender of the bond, procurator, advocate, witness, or expert may 
not act as an assessor in the same case (c. 1447). In addition, anyone who 
is under the circumstances enumerated in c. 1448 § 1 must not accept the 
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assignment of assessor (c. 1448 § 2). If such person accepts the charge, he 
may be objected to according to c. 1449 §§ 1 and 4. 

Assessors must take an oath to exercise their office properly and 
faithfully (c. 1456). They are bound to observe the secret in accord with 
C. 1455. 

The role of assessor is also foreseen in the administrative procedure 
for the imposition of a penalty ( c. 1720,2°). 
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§ 1.  Reprobata contraria consuetudine, tribunali colle
giali trium iudicum reservantur: 
1 ° causae contentiosae: a) de vinculo sacrae ordina

tionis; b) de vinculo matrimonii, firmis praescrip
tis cann. 1686 et 1688; 

2° causae poenales: a) de delictis quae poenam di
missionis e statu clericali secumferre possunt; 
b) de irroganda vel declaranda excommunica
tione. 

§ 2. Episcopus causas difficiliores vel maioris momenti 
committere potest iudicio trium vel quinque iudi
cum. 

§ 3. Vicarius iudicialis ad singulas causas cognoscendas 
indices ex ordine per turnum advocet, nisi Episcopus 
in singulis casibus aliter statuerit. 

§ 4. In primo iudicii gradu, si forte collegium constitui 
nequeat, Episcoporum conferentia, quamdiu huius
modi impossibilitas perduret, permittere potest ut 
Episcopus causas unico iudici clerico committat, qui, 
ubi fieri possit, assessorem et auditorem sibi ascis
cat. 

§ 5.  Indices semel designatos ne subroget Vicarius iudi
cialis ,  nisi ex gravissima causa in decreto expri
menda. 

§ 1. The following matters are reserved to a collegiate tribunal of three 
judges, any contrary custom being reprobated: 
1 ° contentious cases: a) concerning the bond of sacred ordination; 

b) concerning the bond of marriage, without prejudice to the pro
visions of cann. 1686 and 1688; 

2° penal cases: a) concerning offences that can carry the penalty of 
dismissal from the clerical state; b) concerning the imposition or 
declaration of an excommunication. 

§ 2. The Bishop can entrust the more difficult cases or those of greater 
importance to the judgement of three or of five judges. 

§ 3. The judicial Vicar is to assign judges in order by rotation to hear the 
individual cases, unless in particular cases the Bishop has decided 
otherwise. 

§ 4. In a trial at first instance, if it should happen that it is impossible to 
constitute a college of judges, the Bishops' Conference can for as 
long as the impossibility persists, permit the Bishop to entrust cases 
to a sole clerical judge. Where possible, the sole judge is to associate 
with himself an assessor and an auditor. 
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§ 5. Once judges have been designated, the judicial Vicar is not to replace 
them, except for the gravest of reasons, which must be expressed in a 
decree. 

SOURCES: § 1: c. 1576 § 1; PrM 13 
§ 2 : C. 1576 § 2 
§ 3: c. 1576 § 3; CI Resp. I, 28 iul. 1932 (AAS 24 [1932 ) 314) 
§ 4: CPAC Normae, 28 apr. 1970, 3; SCEP Formula facul
tatum, 1 ian. 1971, 20 ;  CM V § 2 ; Seer. St. Normae, 1 nov. 
1974, 2 

CROSS REFERENCES: cc. 5 § 1, 24 § 2, 266 § 1, 1009 § 1, 1364, 1367, 
1370 § 1, 1378 § §  1 et 3, 1382, 1387, 1388, 1394 
§ 1, 1395, 1397, 1398, 1424, 1426 § 2, 1428, 1609, 
1610 § §  2-3, 1612 § 4, 1622,1 °, 1671-1691, 1708-
1712 

C OMME NTARY ------

Zenon Grocholewski 

l. The collegiate judge (§§ 1, 2 and 4) 

a) Cases reserved to the collegiate tribunal of three judges (§ 1) 

Paragraph 1 establishes that the sole judge is the general rule in the 
CIC. Cases reserved to a collegiate tribunal of three judges are an excep
tion to this rule; therefore, this reservation must be interpreted in a strict 
sense ( c. 18). With this consideration in mind, it should be noted: 

- Among the cases concerning the bond of ordination ref erred to in 
cc. 1708-1712, the canon deals only with those that CDWDS (PB 68) sends 
to the tribunal according to c. 1709 § 1 (cf. PB 19 § 2). 

- The canon refers only to judicial cases concerning the bond of mar
riage (cc. 1671-1685, 1689-1691). It does not refer to cases of separation, 
even when they are treated judicially (cc. 1692-1696), causes for dispensa
tion from ratified but non-consummated marriages (cc. 1697-1706; cf. also 
c. 1681), presumed deaths (c. 1707), or administrative declarations of nul
lity of marriage by the Apostolic Signatura.1 Judicial cases concerning the 

1. Cf. Z. GROCHOLEWSKI, "Dichiarazioni di nullita di matrimonio in via amministrativa da 
parte del Supremo Tribunale della Segnatura Apostolica," in Ephemerides Juris Canonici 37 
(1981), pp. 177-204; R. BURKE, "La procedura amministrativa per la dichiarazione di nullita del 
matrimonio," in I procedimenti speciali nel diritto canonico (Vatican City 1992), pp. 93-105. 
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bond of matrimony in cc. 1686-1688 are also excluded from the obligation 
of the collegiate tribunal. 

- Penal cases must result in dismissal from the clerical state are 
those regarding the offenses in cc. 1364 § 2, 1367, 1370 § 1, 1387, 1394 § 1, 
1395 and 1397. They are excluded from the obligation of the collegiate tri
bunal. 

- Penal cases regarding excommunication refer to the offences 
listed in canons 1378 § 3 and 1388 § 2. They are excluded from the obliga
tion of the collegiate tribunal. 

However, cases regarding excommunication refer to the offenses 
treated in cc. 1364 § 1, 1367, 1370 § 1, 1378 § 1, 1382, 1388 § 1, 1397 and 
1398. Those cases are not excluded from the obligation of the collegiate 
tribunal. 

The cases listed in § 1 are reserved to a collegiate tribunal of three 
judges reprobata contraria consuetudine. Consequently, any contrary 
customs should be completely suppressed and not reinstated ( c. 5 § 1; cf. 
c. 24 § 2). It appears that the contrary custom considered and rejected is 
that of judging cases by a sole judge, instead of by a tribunal of five judges 
(cf. § 2).2 

A judgment not given by the lawful number of judges is null with re
mediable nullity (c. 1622,1°). 

b) Greater number of judges (§ 2) 

Depending upon the relative difficulty or importance of a case, the 
diocesan bishop (not the judicial vicar) may entrust a case not reserved by 
law to a college of judges to a collegiate tribunal of three or five judges. 
The diocesan bishop may also send a case reserved by law to a college of 
three judges to a college of five judges. The legislator leaves it to the dis
cretion of the bishop to decide the relative difficulty or importance of a 
case. 

c) Sole judge in place of a collegiate tribunal of three ( § 4) 

Paragraph 4 provides an exception to § 1. The exception specifies 
the cases reserved to a collegiate tribunal of three judges. Thus, 
paragraph 4 is also to be interpreted strictly (c. 18). 

In contrast to what is established by c. 1421 § 2 (see commentary on 
c. 1421, no. 3), for a bishops' conference to grant permission for a sole 
judge to receive cases reserved by law to a college, it must be impossible 
to constitute a college of judges ( even by including a lay judge, in places 
where the bishops' conference has given its approval for such inclusion, 
according to c. 1421 § 2). Permission may be given only for as long as the 

2. In that sense M.J. ARROBA CONDE, Diritto processuale canonico (Rome 1993), pp. 178-
179. 
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impossibility to constitute a college of judges persists. Certain bishops' 
conferences have given a general permission. However, such general per
missions must be understood to mean that a bishop may turn to a sole 
judge only when it is impossible to constitute a college, for as long as the 
impossibility exists. Otherwise, the permissions would not be in confor
mity with the law. Of the 46 bishops' conferences whose legislation has 
been published by Martin de Agar, 3 sixteen have granted this permission. 
(The regulations of the CBI regarding this matter are unclear and appar
ently contradictory4). 

Permission of the bishops' conference can refer only to the trial of 
first instance. The sole judge must be a cleric ( deacon, priest or bishop: cf. 
cc. 266 § 1 and 1009 § 1), not a layperson (see commentary on c. 1421: 
no. 3, b). 

d) Collaborators of a sole judge who acts in place of a collegiate tri
bunal (§ 4) 

According to § 4 and assuming the appropriate permission, the sole 
judge entrusted with the judgment in a case reserved by law to a college of 
three judges not only can choose two assessors ( as is generally affirmed 
in c. 1424 with respect to the sole judge), but, whenever possible, should 
choose an assessor (he may choose two, not more: cf. c. 1424) and an au
ditor. With respect to the assessor, see commentary on c. 1424. With re
spect to the auditor, see commentary on c. 1428. 

2. Assignment of the cases (§ 3) 

The judicial vicar has the responsibility to assign cases to the judges 
of a tribunal. If a tribunal must handle a case, the judicial vicar should des
ignate its presiding judge ( cf. c. 1426 § 2) and its other two judge saccord
ing to a pre-established order. The pre-established order should be 
followed taking into account such particular circumstances as whether 
the judges in a tribunal work full-time or part-time and whether the chair 
may be established according to c. 1426 § 2, etc.). The order is to ensure 
the impartiality and integrity of the tribunal and to avoid suspicion. The 
bishop is the only person who can change such arrangements, not the judi
cial vicar. 

The parties are to be notified of the names of the judges, so they may 
object to them in accord with c. 1449 §§  1-2. 

3. J.T. MARTIN DE AGAR, Legislazione delle Conferenze Episcopali complementare al 
C.I. C. (Milan 1990). 

4. Ibid., p. 386. 
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3. Substitution of judges (§ 5) 

The CIC establishes that the judges, once they have been appointed, 
may be replaced by the judicial vicar only for the gravest of reasons. This 
is the only place in book VII where the gravest of reason standard is re
quired. To accomplish or omit other actions in book VII, the legislator only 
requires gravis causa (cc. 1422, 1487, 1508 § 2, 1514, 1529, 1532, 1600 
§ 1,2°, 1603 § 2, 1736 § 2, 1737 § 3) or iusta causa (cc. 1429, 1436 § 2, 1465 
§ 2, 1469 § 2, 1482 § 2, 1555, 1650 § 2, 1668 § 2, 1698 § 2, 1704 § 1). Obvi
ously, the gravest of reasons is a higher standard than iusta causa and 
gravis causa. Therefore, Paragraph 5 demonstrates the gravity the legisla
tor wanted to attach to the reason for substituting the judge. 

It has not been specifically defined what the gravest of reasons are, 
but examples might include the death of a judge, the accepted objection of 
a judge according to c. 1449 § 2, a penalty imposed upon a judge that 
would prevent him from continuing to exercise his duties (cf. cc. 1331 
§ 1,3°, 1333 § 1,2°-3°, 1336 § 1,2°-5°), the loss of the office of judge (cf. 
cc. 184-196), or a lasting illness or other circumstance that would prevent 
a judge from continuing to exercise his duties. The reason must be given 
in the substitution decree (according to Ludicke, for validity5). All parties 
in the controversy must be notified of the substitution decree. The de
f ender of the bond and the promoter of justice must also be notified if they 
are participating in the process, so that they might have the opportunity to 
file an exception against the judge in accordance with c. 1449 §§  1-2. 

Paragraph 5, like § 3, refers not only to collegiate judges but also to 
the sole judge. 6 

5. K. LtrDICKE, in Milnsterischer Kommentar zum Codex Juris Canonici (Essen seit 
1985) (Loseblattwerk), Stand: 22.Erg.-Lfg. November 1993, 1425, 12. 

6. For another opinion, cf. K. LtrDICKE, ibid., 1425,2. 
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1426 § 1. Tribunal collegiale collegialiter procedere debet et 
per maiorem suffragiorum partem sententias ferre. 

§ 2. Eidem praeesse debet, quatenus fieri potest, Vica
rius iudicialis vel Vicarius iudicialis adiunctus. 

§ 1. A collegiate tribunal must proceed in a collegiate fashion and give its 
judgement by majority vote. 

§ 2. As far as possible, the judicial Vicar or an associate judicial Vicar 
must preside over the collegiate tribunal. 

SOURCES: § 1: c. 1577 § l; NSRR 139; PrM 14 § 1 
§ 2: c. 1577 § 2; PrM 14 § 2 

CROSS REFERENCES: cc. 1425 § 3, 1428 § 1, 1429, 1449 § 4, 1505 § 1, 
1507 § 1, 1590 § 2, 1609 §§  1-3, 1677 §§  1, 2 et 4 

C OMMENTARY ------

Zenon Grocholewski 

l. Procedure of a collegiate tribunal (§ 1) 

The collegiate tribunal should proceed in a collegial fashion (colle
gialiter), means that all of the judges should meet and make their deci
sions by absolute majority vote. Therefore, in this canon (as in c. 1441), 
collegialiter has a meaning different from its meaning in several other can
ons. Other norms may provide that all members of the tribunal need not 
be present and that a decision can be adopted, not only by an absolute ma
jority vote, but also in another way (cf. cc. 119, 127 § 1, 140 § 2 ,  443 § 5; 
333 § 2, 337 § §  2-3, 349). The meaning of collegialiter needs to be con
nected to the stipulations of c. 1609. 

Obviously, the tribunal should proceed in this manner only in pro
ceedings that demand a collegial treatment. Such proceedings include de
finitive sentences ( c. 1609), the interlocutory sentences or decrees in 
incidental cases, (when the latter are resolved by the college; cc. 1589-
1590), the referral of an incidental question to the auditor or the presiding 
judge ( c. 1590 § 2), the revocation or reform of the interlocutory sentences 
or decrees given by the college (c. 1591), the resolution of the recourse 
against the rejection of petition by the presiding judge ( c. 1505 § 4 ), the 
decision concerning c. 1610 § 3, the definition of the plaint of nullity ( cf. 
cc. 1624-1625; cf. also c. 1441), or the petition for restitutio in integrum 
(cf. c. 1646 § §  1-2; cf. also c. 1441) against a sentence issued by a college 

751 



c. 1426 Bk. VII. Pt. I. Trials In General GROCHOLEWSKl 

(notwithstanding c. 1627 and in connection to c. 1657). In effect, the pre
siding judge of the college (§ 2), the relator (cf. c. 1429), and the auditor 
( cf. c. 1428) may perform many acts. 

2. President of the collegiate tribunal (§ 2) 

The judicial vicar or the associate judicial vicar "must preside over 
the college tribunal". Thus, entrusting the presidential function to another 
judge of the college is an exception, justified only when it is impossible to 
act in another way. In any event, the presidential function may not be en
trusted to a layperson (see commentary on c. 1421, no. 5). 

The CIC clearly establishes the responsibilities of the presiding 
judge. Responsibilities include appointing the auditor (c. 1428 § 1; in cases 
of marriage nullity, the relator may also make this appointment: c. 1677 
§ 4), appointing the relator (c. 1429), making decisions concerning the ob
jection of ministers who are not judges of the tribunal (c. 1449 § 4), admit
ting or rejecting the petition (c. 1505 § 1), summoning the respondent, 
summoning the promoter of justice and the defender of the bond if they 
care participating in the case, convoking the promoter of justice and the 
defender of the bond for a concordance regarding the dubium (c. 1507 
§ 1, along with c. 1433; in cases of marriage nullity this function may be 
entrusted to the relator: c. 1677 §§ 1-2), deciding incidental questions the 
college entrusts to the presiding judge by means of a decree ( c. 1590 § 2), 
convoking the judges for the definition of a case, and chairing the discus
sion (c. 1609 §§  1 and 3). 

The presiding judge also must perform actions that the CIC at
tributes to the judge. Such actions include the appointment of an advocate 
( c. 1481 ), the admission of a procurator without presentation of a mandate 
(c. 1484 § 2), the definition of the terms of the controversy (c. 1513 § 1; in 
cases of marriage nullity this task may be given to the relator: c. 1677 § 2), 
decisions covered by c. 1589 concerning incidental questions (by analogy 
with c. 1505 § 1), the declaration of absence of the trial of one of the par
ties ( c. 1529 § 1), the trial of the acts and other decisions detailed in 
c. 1598, the trial of the decree of conclusion of a case ( c. 1599 § 2), the de
termination of time periods for pleadings and observations ( c. 1601), the 
permission to print the documents (c. 1602 § 2), and the determination of 
time for defense (c. 1603 § §  1-2). Perhaps many of these actions may be 
assumed by the relator (c. 1429), but there is no clear disposition in this 
regard. 
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1427 § 1. Si controversia sit inter religiosos vel domos eius
d em instituti religiosi clericalis iuris pontificii, 
iudex primae instantiae, nisi aliud in constitutioni
bus caveatur, est Superior provincialis, aut, si mo
nasterium sit sui iuris, Abbas localis. 

§ 2. Salvo diverso constitutionum praescripto, si res con
tentiosa agatur inter duas provincias, in prima instan
tia iudicabit per se ipse vel per delegatum supremus 
Moderator; si inter duo monasteria, Abbas superior 
congregationis monasticae. 

§ 3. Si demum controversia enascatur inter religiosas 
personas physicas vel iuridicas diversorum instituto
rum religiosorum, aut etiam eiusdem instituti cleri
calis iuris dioecesani vel laicalis, aut inter personam 
religiosam et clericum saecularem vel laicum vel per
sonam iuridicam non religiosam, iudicat in prima ins
tantia tribunal dioecesanum. 

§ 1. If there is a controversy between religious or houses of the same cler
ical religious institute of pontifical right, the judge at first instance, 
unless the constitutions provide otherwise, is the provincial Superior 
or, if an autonomous monastery is concerned, the local Abbot. 

§ 2. Without prejudice to a different provision in the constitutions, when a 
contentious matter arises between two provinces, the supreme Mod
erator, either personally or through a delegate, will be the judge at 
first instance. If the controversy is between two monasteries, the 
Abbot superior of the monastic congregation will be the judge. 

§ 3. Finally, if a controversy arises between physical or juridical persons 
of different religious institutes or even of the same clerical institute 
of diocesan right or of the same lay institute, or between a religious 
person and a secular cleric or a lay person or a non-religious juridical 
person, it is the diocesan tribunal which judges at first instance. 

SOURCES: § 1: c. 1579 § 1; CAd I, 13 
§ 2: C. 1579 § 2 
§ 3: C. 1579 § 3 

CROSS REFERENCES: cc. 131,3°, 134 § 1, 588 § 2, 589, 596 § 2, 607 § 2, 
613, 620-622, 732, 734, 1438,3° 
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C OMMENTARY 

Zenon Grocholewski 

1. Power of jurisdiction of religious institutes 

GR0CH0LEWSKl 

Following a long doctrinal and legal evolution, 1 the CIC recognized 
that all clerical ( cf. c. 588 § 2) religious institutes ( cf. c. 607 § 2) of pontifi
cal right ( cf. c. 589) have authentic power of jurisdiction over their mem
bers (cc. 134 § 1, 596 § 2). Therefore, (cf. cc. 129 § 1 and 135 § 1), they 
exercise judicial power ( cc. 1427 §§ 1-2, 1438,3°). In contrast, neither lay 
religious institutes ( cf. c. 588 § 3) nor clerical religious institutes of dioce
san right ( cf. c. 589) have this power. 

The power of jurisdiction in clerical religious institutes of pontifical 
right is held by the major superiors (cc. 134 § 1, 596 § 2). According to 
c. 620, this includes those who govern, a) the entire institute, called su
preme moderators (cf. c. 622) b) a province (cf. c. 621), c) part of an insti
tute (equivalent in law to a province), d) a house sui iuris, normally 
called abbots or priors (cf. c. 613), and e) their respective vicars. 

In addition, c. 620 includes the abbot primate of a monastic congre
gation and the abbot superior of a monastic congregation, but not his vic
ars. Since power over such monastic confederations or congregations is 
determined by the constitutions, c. 620 states that such abbots do not 
have the all the power that the universal law gives to major superiors. In 
any event, CIC explicitly recognizes the judicial power of the abbot supe
rior (c. 1438, 3°). 

All provisions regarding the power of jurisdiction of religious insti
tutes of pontifical right and the titleholders of this power also apply to so
cieties of apostolic life (cc. 731-746), when such societies are clerical 
institutes of pontifical right (cf. cc. 134 § 1, 732, inasmuch as it refers to 
c. 596 § 2; and c. 734, inasmuch as it refers to c. 620). However, these pro
visions do not apply to the secular institutes governed according to 
cc. 710-730. 

2. Religious tribunals of the first grade 

In reality, CIC does not deal directly with tribunals of clerical reli
gious institutes of pontifical right. Rather, it limits itself to indicating the 
titleholders of judicial power for controversies that may arise within those 

1. Cf. X. OCHOA, "Potestas 'iudicialis' apud Congregationes clericales iuris pontificii," in 
Commentarium pro Religiosis 61 (1980), pp. 297-310; 62 (1981), pp. 3-21,  97-110; also in 
Opus iustitiae pax (Vatican City 1990), pp. 83-112. 
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institutes or societies. This allows for the establishment of tribunals in a 
stable manner or ad casum. The organization of these tribunals belongs to 
proper law, specifically to the religious institutes' constitutions. 2 In this re
gard, it may be useful to consult the study of X. Ochoa concerning the na
ture and organization of religious tribunals, 3 although it was written 
before the promulgation of the CIC. 

In any event, decisions concerning the competencies in § §  1-2 are 
valid only to the extent that the religious institutes' constitutions do not 
provide otherwise. Controversies contemplated in § § 1-2 ought to be de
f erred to diocesan tribunals according to the ordinary norms of compe
tency, except cases of exempted institutes or societies ( cf. cc. 591 and 
732, which refers to c. 591). 

This canon deals with competency both for contentious and penal 
cases.4 

It should be noted that § 1 does not speak only of controversies be
tween religious or religious houses appearing in the same province. There
fore, when the controversy has to do with religious or the housing of 
different provinces, cc. 1407-1415 determines whether the provincial su
perior is competent. 

The delegated judges are expressly mentioned only in relation to the 
supreme moderator (§ 2), but it appears obligatory that the rest of the 
major superiors may constitute a tribunal ad casum (cf. c. 131 § 1). 

Regarding the appeal tribunal, cf. c. 1438,3°. 

3. Non-religious tribunals of the first grade for religious (§ 3) 

The prescriptions of § 3 concerning cases involving religious mem
bers that may not be judged before religious tribunals appear superfluous, 
since those prescriptions are a mere consequence of the principle that 
only clerical religious institutes ( and clerical SALs) have judicial power 
over their own members. Consequently, it is evident that other cases they 
must be filed before the competent diocesan tribunal. 

2. M.J. ARROBA CONDE, Diritto processuale canonico (Rome 1993), p. 136. 
3. X. OCHOA, "Ordinatio tribunalium religiosorum iuxta vigentem disciplinam," in 

Commentarium pro Religiosis 63 (1982), pp. 3-21;  64 (1983), pp. 124-141; also in Opus 
iustitiae pax, cit., pp. 161-186. 

4. In a different sense, K. LDDICKE, in Miinsterischer Kommentar zum Codex Juris 
Canonici (Essen seit 1985) (Loseblattwerk), Stand: October 22, 1993, 1427, 5. 
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Bk. VII. Pt. I .  Trials In General 

ART. 2 
De auditoribus et relatoribus 

ART. 2 
Auditors and Relators 

GROCHOLEWSKl 

§ 1.  Index vel tribunalis collegialis praeses possunt audi
torem designare ad causae instructionem peragen
dam, eum seligentes aut ex tribunalis iudicibus aut 
ex personis ab Episcopo ad hoc munus approbatis. 

§ 2.  Episcopus potest ad auditoris munus approbare cle
ricos vel laicos, qui bonis moribus, prudentia et doc
trina fulgeant. 

§ 3. Auditoris est, secundum iudicis mandatum, probatio
nes tantum colligere easque collectas iudici tradere; 
potest autem, nisi iudicis mandatum obstet, interim 
decidere quae et quomodo probationes colligendae 
sint, si forte de hac re quaestio oriatur, dum ipse 
munus suum exercet. 

§ 1. The judge or, in the case of a collegiate tribunal, the presiding judge, 
can designate an auditor to instruct the case. The auditor may be cho
sen from the tribunal judges, or from persons approved by the Bishop 
for this office. 

§ 2. The Bishop can approve clerics or lay persons for the role of auditor. 
They are to be persons conspicuous for their good conduct, prudence 
and learning. 

§ 3. The task of the auditor is solely to gather the proofs in accordance 
with the judge's commission and, when gathered, to submit them to 
the judge. Unless the judge determines otherwise, however, an audi
tor can in the meantime decide what proofs are to be collected and 
the manner of their collection, should any question arise about these 
matters while the auditor is carrying out his or her role. 

SOURCES: § 1: c. 1580; PrM 23 § 1; CM VI, VII 
§ 2: Seer. St. Reser., 1 oct. 197 4 
§ 3: c. 1582; PrM 24 

CROSS REFERENCES: cc. 149 § 1, 1418, 1425 § 4, 1448, 1449 § 4, 1561, 
1590 § 2, 1677 § 4 
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C OMME NTARY ------

Zenon Grocholewski 

l. The appointment of the auditor (§ 1) 

The auditor is appointed by the judge, in cases on which a sole judge 
rules, or by the presiding judge, in cases on a college of judges rules. In 
cases of marriage nullity, the presiding judge may entrust this appoint
ment to the relator. 

The auditor is not a necessary appointment, since § 1 does not say 
debent, but possunt. The sole judge or presiding judge ( or, in cases of mar
riage nullity, the person charged by the judge with the assignment fore
seen in c. 1677 § 4) may instruct the case themselves (see the commentary 
on c. 1429: no. 2). The only cases in which the law, to the extent possible, 
imposes the appointment of an auditor are those cases which, even 
though reserved by law to a collegial judge, are judged by a sole judge in 
accordance with c. 1425 § 4. 

Paragraph 1 appears to speak of an auditor undertaking the whole in
struction of the case, but an auditor also may undertake partial instruction 
of the case. 

2. Who can be chosen as an auditor (§ 2) 

- In a college of judges, it is beneficial for the auditor to be ap
pointed from among the judges of the college. In fact, this is the normal 
practice for most tribunals. Frequently, the same person holds the task of 
auditor and relator, so the person who must present the case at the meet
ing of judges has had direct contact with the sources for the evidence. 

- In both the case of a sole judge and the case of a collegial judge, a 
person approved by the diocesan bishop may receive the role of auditor. 
The bishop can appoint clerics and lay people who are in communion with 
the Church and are distinguished for good conduct, prudence, and 
doctrine(c. 149 § 1). This is not the same demanding standard of good re
pute (integrafama) required for judges (cc. 1420 § 4, 1421 § 3), defenders 
of the bond, and promoters of justice ( c. 1435), nor does it demand the 
specific academic title required of some tribunal officers (cc. 1420 § 4, 
1421 § 3, 1435). Nevertheless, aside from the good conduct required for 
honesty in the development of the auditor's instruction, the demands for 
prudence and doctrine (i. e., intellectual capacity and certain knowledge) 
must be taken seriously to guarantee that the instruction proceed in a reg
ular and efficacious manner. 
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The appointment of the advocate or procurator of the party to in
struct the case or collect certain proofs-something that regrettably has 
come to pass in certain local Churches1-is not only contrary to the law, it 
also completely undermines the necessary dialectic of process. 

In addition to the auditor, the judge may ask for assistance from an
other tribunal to collect specific proofs (c. 1418). The judge may also dele
gate this task to someone else (cf. cc. 135 § 3 and 1561). 

3. The rejection of the auditor 

The auditor may be objected to. In this regard, cf. cc. 1448, 1449 § 4. 

4. The task and the power of the auditor (§ 3) 

The specific task of the auditor is to collect the proofs and present 
them to the judge, sole or collegial. In carrying out this task, the auditor is 
subject to the dispositions of the law, especially cc. 1526-1587, which gov
ern the method to carry out the means of proofs. The auditor is also sub
ject to the mandate of the judge. 

The CIC also gives the auditor a certain power of decision. Unless 
forbidden by the mandate of the judge, the auditor may decide which 
proofs may be collected and the manner of their collection. In any event, 
§ 3 points out that the auditor can decide "interim" (in the meantime). 
Without prejudice to this decision, the judge can make the proofs be sub
sequently completed, exclude some of them, or make opportune inquiries 
to better evaluate the collected proofs. Decisions of the auditor may be 
brought before the judge when there is an appeal. 

With regard to the decision-making power of the auditor, c. 1590 § 2 
allows the judge to entrust to the auditor, by means of a decree, an inci
dental question arising during the collection of the proofs ( cf. c. 1591 ). 

1. Cf. F. DANEELS, "De tutela iurium subiectivorum: quaestiones quaedam quoad 
administrationem iustitiae in Ecclesia," in Ius in vita e t  in missione Ecclesiae (Acta 
Symposii Internationalis Juris Canonici) (Vatican City 1994), pp. 187-188. In addition to 
the positions cited in that work, cf. , in the Apostolic Signatura, among others, prot. 
nos.: 21 .800/90 VT (Letter, November 30, 1990, no. 4), 21 .858/90 VT (deer., October 10, 1991, 
no. 3a), 22.538/91 VT (deer. , April 10, 1992, no. 3c). 
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1429 Tribunalis collegialis praeses debet unum ex iudicibus 
collegii ponentem seu relatorem designare, qui in coetu 
iudicum de causa referat et sententias in scriptis redigat; 
in ipsius locum idem praeses alium ex iusta causa substi
tuere potest. 

The presiding judge of a collegiate tribunal is to designate one of the 
judges of the college as ponens or relator. This person is to present the 
case at the meeting of the judges and set out the judgement in writing. For 
a just reason the presiding judge can substitute another in the place of the 
ponens. 

SOURCES: c. 1584; PrM 22 § 1 

CROSS REFERENCES: cc. 1421 § 2, 1425 § 1, 1609 § 3, 1610 §§ 2-3, 1677 
§ §  1, 2 et 4 

C OMME NTARY ------

Zenon Grocholewski 

1. The ponens or relator is a position that only exists in collegiate 
tribunals. 

2. The designation of the ponens in the collegiate tribunals is obliga
tory. It has to be made by the presiding judge. The ponens may be only one 
of the judges of a college. The presiding judge may designate himself as 
ponens. The functions of ponens and auditor may be assigned to the same 
person. As a matter of fact, quite frequently this is the praxis of ecclesias
tical tribunals where the presiding judge takes on the two functions of 
ponens and auditor. Nothing stands in the way of this cumulation. Under 
certain circumstances, it appears to be the best solution. 

Regarding the possibility of appointing a lay judge to be ponens, see 
commentary on c. 1421: no. 6. 

3. The specific tasks of the ponens are to present the case at the 
meeting of the judges, to be the first to off er conclusions ( cf. also c. 1609 
§ 3), and to draw up the judgment (cf. also c. 1610 § 2). 

In cases of marriage nullity, the presiding judge may entrust to the 
ponens the summons of the respondent, the ex officio establishment of 
the dubium or the dubia by means of decree, notification of the dubium 
or the dubia to the parties, and the opening of the instructory phase of the 
case by means of decree (c. 1677 §§ 1, 2 and 4). 
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See also commentary on c. 1426: no. 2 in fine. 

4. A presiding judge may proceed with the substitution of a ponens 
for a just reason. A grave or extremely grave reason is not required (see 
commentary to c. 1425 : no. 3). A just reason might be that , during the 
meeting called to decide this issue, the ponens finds himself in the minor
ity and has difficulty explaining the reasons for the decision. Other just 
reasons might be an excessive caseload, some impediment to the ponens 
drawing up the judgment in a reasonable period of time ( cf. c. 1610 § 3), or 
finding during the deliberating session that another judge, by contributing 
valid arguments the college accepts, is particularly expert in the subject at 
issue in the case which and therefore better qualified to draw up the judg
ment, etc. 
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ART. 3 
De promotore iustitiae, vinculi defensore et notario 

1430 

ART. 3 
The Promotor of Justice, the Defender of the Bond 

and the Notary 

Ad causas contentiosas, in quibus bonum publicum in dis
crimen vocari potest, et ad causas poenales constituan
tur in dioecesi promotor iustitiae, qui officio tenetur 
providendi bono publico. 

A promotor of justice is to be appointed in the diocese for penal cases, 
and for contentious cases in which the public good may be at stake. The 
promotor is bound by office to safeguard the public good. 

SOURCES: c. 1586; NSRR 24 § 1; PrM 16 § 1 

CROSS REFERENCES: cc. 145, 469-470, 1423, 1431, 1433-1436, 1435, 
1445 § 3 ,  1 °, 144 7-1448 , 1449 § 4 ,  145 1 ,  1454-
1455 , 1457, 1674,2° , 1678, 1692 § 2, 1696, 1715 
§ 1, 1721 § 1, 1728 § 1, 1752 

C OMME NTARY ------

Carmelo de Diego-Lora 

1. The protection of the public good in the canonical process is at
tributed to the promoter of justice. Thus, if it becomes evident that the 
public good is at stake in a contentious case, the promoter of justice 
should be present and act to promote everything that favors the public 
good. The promoter of justice also should oppose all that is damaging to 
the public good or make note of when it is not kept in mind. 

In the same way, the promoter of justice must take part in the penal 
process according to the prescriptions of the canon. It should be noted 
that penal cases are not conceivable without a petition of accusation from 
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the promoter of justice (c. 1721 § 1). It should not be forgotten that penal 
law imposes penalties on those who have committed crimes. All penalties 
consist of a privation of some juridical good, together with other requi
sites, as defined in c. 2215 CIC/1917. Juridical good pertains to the juridi
cal patrimony of the faithful. According to the Vatican Council II, the 
pastoral character of the penalty prevails over the vindictive character. 
Thus, all penalties must take into account, as their ultimate object, the 
eternal salvation of the offender and, consequently, his or her spiritual 
conversion on earth. Their juridical nature, however, obliges them to con
sider, as their immediate object, the defense of the fundamental juridical 
interests of the Church, which are intended also for the alleged off ender." 1 

Therefore, contentious cases involve the presence of litigious ob
jects, formalized in the petition, that bear relation to juridical situations in 
which the public good of the Church is questioned in the proper conten
tion of the proceeding. The cases are contentious because they somehow 
affect the salvation of souls, quae in Ecclesia suprema lex esse debet, or 
because they address a penal decision, through which good of doubtless 
public relevance in the Church is protected, as emphasized by the types of 
crimes defined in part II of book VI. These fundamental goods of which 
the guilty party is deprived as a consequence of the imposition of the pen
alty constitute part of a juridical patrimony that cannot be renounced, and 
over which there is no authorization of the faithful to freely dispose of 
them ( c. 1715 § 1 ). Thus, in the penal process, the canons concerning judi
cial procedures in general, the canons concerning the ordinary conten
tious process, and the special norms causis quae ad bonum publicum 
spectant ( c. 1728 § 1) must always be observed. 

The antecedents of the canon are not in Roman law, which considers 
popular action in criminal cases and does not distinguish between public 
and private rights appear in contentious cases. The most remote anteced
ents are found in France in the XIII century. As the French royalty estab
lished solicitors who would defend its property and rights and would 
prosecute those who committed crimes, so the bishops created the office 
of the promoter to prosecute criminals and to protect orphans, widows, 
and abandoned persons. In fact, according to Fournier, the promoters of 
the bishops probably preceded the solicitors of the French monarchs. 
Nonetheless, according to Roberti,2 the promoter of justice appears for 
the first time under Innocent III (1198-1216), although not yet called by 
this name, with the introduction of the process of inquisition, which pro
hibited judges from acting as inquisitor. The term promoter, ref erring to 
the inquisitor, appears at the time of Gregory IX (1227-1234). In the mid
dle of the XIII century it became a stable office. Benedict XIII (June 12, 
1724), upon creating the office of procurator general for the Roman Curia, 

1 . Cf. J. ARIAS, commentary on c. 1312, in Pamplona Com. 
2. Cf. F. ROBERTI, De processibus, I (Vatican City 1956), pp. 291-294. 
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charged this office with promoting appeals in criminal cases of all curias 
in Rome without a procurator. Finally, in the Instruction of the S. Congr. of 
bishops and Regulars of June 11, 1880, each curia was ordered to have a 
fiscal procurator for justice and protection of the law. The office of pro
moter of justice remained somewhat indefinite, but primarily had the 
functions of defense of the treasury and prosecution of crimes. Promoters 
of justice were required to participate in criminal proceedings under 
threat of nullity of the sentence. This office of promoter of justice was 
also extended to contentious cases when dealing with the freedom of the 
Church, pious legacies, ecclesiastical goods, etc. 

2. The public good to which c. 1430 refers is an indeterminate juridi
cal concept. Canon law generally accepts that it is present in all penal 
cases and in specific contentious cases. For example, it is present when 
c. 1674,2° attributes to the promoter of justice the active authority to im
pugn the validity of marriage when its nullity has been made public, and it 
is neither possible nor convenient to validate the marriage. It is also 
present in c. 1696, which calls for the attendance of the promoter of justice 
in cases of separation of spouses. Nonetheless, except for the existence of 
a specific prescription in the law, determination in each case of the exist
ence of the public good falls to the diocesan bishop (c. 1431). Such deter
mination occurs without prejudice to the fact that, on occasion, the proper 
judicial vicar or tribunal may decide, collegially or by decree of the presi
dent. It is evident that the promoter of justice must intervene due to the 
implication of the public good in a case. In the event of such implication, 
notice is given of what has already taken place, so the promoter may exer
cise the proper function of the public office later in the proceeding. 

The CIC/1917 granted certain faculties to the promoter of justice in 
contentious cases. For example, c. 1688 § 2 of the CIC/1917 addressed the 
action of restitution in integrum in favor of minors and those with the 
rights of minors (in c. 100 § 3 of the CIC/1917, moral persons are compared 
to minors). These canonical norms have completely disappeared in the 
current law. The Provida Mater 16 § 1 prescribes the obligatory interven
tion of the promoter of justice when addressing the defense of procedural 
law. Protection of procedural law should be exercised if decreed by the 
bishop or the college of judges, by the office or instance of the same pro
moter of justice, by the defender of the bond, or by the parties. Nonethe
less, protection of the procedural law as it pertains to the public good does 
not have backing in the CIC/1917. According to c. 1856, the attempt during 
the arguments of the issue would not require the intervention of the pro
moter unless he had already intervened in the case. In the same way, an
other recourse also conceived to protect procedural law. The complaint of 
nullity of the sentence, according to c. 1891 § 1, could be interposed by the 
promoter of justice only if he had already intervened in the case, but not 
for the purpose of defense of the procedural law. The necessary presence 
of the promoter for reasons of procedural law is seen only in c. 1709 § 3 
CIC/1917. There the petition was not admitted by the judicial organ, 

763 



c. 1430 Bk. VII. Pt. I. Trials In General GROCHOLEWSKl 

against whose decree would fall recourse before the superior tribunal. The 
superior tribunal would have to resolve the issue by hearing first the pro
moter of justice and others. This norm omits the current c. 1505 § 4. 

All the prior references to the promoter of justice in contentious 
cases, except where the promoter is already in the process as a public 
party, have been avoided in current canon law, except in cc. 1674,2° and 
1696. In the remaining hypotheses, the determination of the concept of 
"public good" will depend on how c. 1431 § 1 is generally laid out. There
fore, there are specific assignations which assess whether the public good 
is effectively at stake in a contentious case. Canon 1431 § 1 does not have 
an antecedent in the CJC/1917. 

3. The role of the promoter of justice corresponds in a certain man
ner to the public ministry of other secular legislation.3 However, some 
characteristics are different., The role of the promoter of justice is more 
limited and works within the canonical process only, not within other ju
ridical environments in defense of the public administration. The role of 
the promoter of justice does not have a function over the tribunals of jus
tice. That function is reserved in c. 1445 § 3, 1 ° to the tribunal of the Apos
tolic Signatura. 4 Finally, the promoter of justice does not represent 
administrative authority in the process; rather, he acts as a litigant whose 
exclusive mission is of the protection of the public good as understood in 
the Church. 

The promoter of justice is not involved in the judicial curias, espe
cially when the judicial curias are dedicated to the resolution of cases of 
nullity of marriage, not the separation of spouses. This is because the ca
nonical sentences of the latter are commonly carried out before civil 
judges (cf. c. 1692 § 2). Nonetheless, c. 1430 expressly requires the estab
lishment in each diocese of the ecclesiastical office of promoter of justice. 
Given the legal-canonical preparation that c. 1435 requires of promoters of 
justice, and given the broad conception offered in cc. 469 and 470, bishops 
in many dioceses also confer other legal functions within the diocesan 
curia upon promoters of justice. These are often functions of juridical as
sistance related to the proper acts and decisions of the active administra
tion, including functions that can have repercussions or effects in the civil 
courts. Nonetheless, it must be affirmed that functions conferred by the 
diocesan bishop to the promoter of justice are not carried out as a pro
moter and that the scope of the ecclesiastical office does not exceed the 
functions attributed to it in c. 1430. 

4. Although this canon expressly states of the promoter of justice, 
qui officio tenetur providendi bona publico, these words are not to be un
derstood in isolation from the rest of the terms of the canon. Rather 
they should be understood with the limitations that the same precept 

3. Cf. ibid., pp. 296-298. 
4. Cf. PB, 124,1°. 
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establishes when it determines the final cause of the office and the con
text in which the activity of the promoter of justice is produced: ad causas 
contenciosas in quibus bonum publicum in discrimen vocari potest, et 
ad causas poenales. Consequently, the public good of the Church is not 
protected whenever it appears to be implicated, but only when the pro
moter intervenes in the canonical process to protect the public good. 

In the same way, the canon stresses that it is an ecclesiastical office, 
and as such should possess the stability prescribed in c.  145 § 1 (which 
does not contradict what is set out in c.  1436 § 2.) The obligations and 
rights of this ecclesiastical office are determined in proper law, especially 
c. 145 § 2 in relation to cc. 1430, 1431 ,  1433-1436, 1674,2°, 1678, 1696. They 
are also determined in proper law by canons expressly recognizing the 
promoter's rights, duties, and procedural responsibilities and by canons 
derived from proper law in relation to the promoter's position as a proce
dural party. 

The promoter of justice is an office to be exercised for the institu
tional purpose of achieving justice through knowledge of the truth. Thus, 
the office is to be carried out before and within the diocesan tribunal. In 
circumstances where a number of bishops create a common tribunal in 
place of individual diocesan tribunals, a promoter of justice should be ap
pointed to the common tribunal. In the same way, the tribunal of the 
Roman Rota must have its own promoter of justice. 5 

The promoter is not a member of the tribunal (cc. 1505 § 1 ,  15 13, 
161 1) .  However, the office is exercised in and before the tribunal, as a 
public party. The promoter carries out the functions of a party: to petition, 
allege, prove, contest, and appeal, always and only in defense of the public 
good. 

Like the judge, the promoter of justice remains subject to limitations 
in relation to the same case in another instance. Like the judge, the pro
moter can be challenged (cc. 1448, 1449 § 4, 1451). The promoter cannot 
later serve as judge or assessor in the case ( c. 144 7). The promoter must 
take an oath to exercise the office properly and faithfully (c. 1454). Re
sponsibilities can be required, even penal responsibilities, if promoters in
fringe on the prohibitions prescribed for the judges and ministers of the 
tribunal in cc. 1455-1457. 

Its juridical nature as a party does not exempt the promoter from the 
public responsibilities of the ecclesiastical office . Thus, for the purpose 
of such public responsibilities, the promoter remains situated at the same 
level as the ministers of the tribunal. 

5. Cf. NSRR (1994), art. 24; in the same way cf. cc. 1063 and 1094 CCEO. 
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§ 1.  In causis contentiosis, Episcopi dioecesani est iudi
care utrum bonum publicum in discrimen vocari pos
sit necne, nisi interventus promotoris iustitiae lege 
praecipiatur vel ex natura rei evidenter necessarius 
sit. 

§ 2 .  Si in praecedenti instantia intervenerit promotor 
iustitiae,  in ulteriore gradu huius interventus prae
sumitur necessarius. 

§ 1. In contentious cases it is for the diocesan Bishop to decide whether 
the public good is at stake or not, unless the law prescribes the inter
vention of the promotor of justice, or this is clearly necessary from 
the nature of things. 

§ 2. If the promotor of justice has intervened at an earlier instance of a 
trial, this intervention is presumed to be necessary at a subsequent in
stance. 

SOURCES: § 1: c. 1586; PrM 16 § 1; 38 § 2 
§ 2: Signatura 15 mar. 1921 (AAS 13 [1921] 269); NSRR 27 § 2 

CROSS REFERENCES: cc. 116-118, 123, 305, 321, 323-324, 325 § 1, 326 
§ 1, 381, 387, 391 § 1, 392, 394 § 1, 1430, 1432-
1433, 1445 § 2, 14 70, 1505, 1507, 1596-1597, 
1649,3° 

C OMMENTARY 

Carmelo De Diego-Lora 

1. The first paragraph of c. 1431 determines the canonical system for 
judging whether the public good is at stake in a particular case. Undoubt
edly, if the law prescribes the intervention of a promoter of justice, such 
as in penal cases and separation or annulment of marriage cases (see com
mentary on c. 1430), there is no need to judge whether the public good is 
at stake. But, according to c. 1431, when this is not the situation, judgment 
regarding whether the public good is at stake falls to the diocesan bishop. 

The concept of public good is neither defined nor described by 
canon law. The concept exists when the salvation of souls is at stake in a 
case and when the sentence sought deprives one or more of the faithful of 
fundamental juridical good. Similarly, the concept of public good should 
be considered when the authority of the Church may be diminished or 
when sacred ministers may be harmed in the exercise of their duties. The 
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concept might also exist when juridical persons are denied the rights are 
recognized in the CIC or expressly sanctioned in its statutes. Nonetheless, 
not all of these rights have equal consideration or transcendence and the 
treatment of juridical persons is not the same in every case. Thus, for pub
lic juridical persons in the name of the Church seeking the public good ( cf. 
c. 116), the legislation emphasizes the concept of the public good. On the 
contrary, for private juridical persons, the proper statutes have a specific 
weight that denotes the peculiarity (cf. cc. 118, 123, 321) and private au
tonomy ( cf. cc. 323, 324) of private juridical persons. This autonomy is 
conditioned on a number of acts: acquisition of approval of the statutes by 
the competent authority for the juridical person (c. 116 § 2 in fine), sub
mission to the supervision and governance of the competent authority 
( cc. 323 and 305), and verification by the same authority that the property 
of the association is employed for the purpose recognized in the statutes 
(c. 325 § 1). Apart from these, the autonomy's existence remains condi
tioned on the decision of the competent authority. The authority may 
suppress the autonomy it if its activity gives rise to grave harm to ecclesi
astical teaching or discipline, or if it is a scandal to the faithful ( cf. c. 326 
§ 1). 

There are concepts in which the public good of the Church can be 
understood as implied. Questions may arise regarding juridical persons 
whose procedural goals affect the public good. Such questions might in
volve public persons fulfilling their goals in the name of the Church, integ
rity of the faith, integrity of customs, abuses of ecclesiastical discipline, 
submission to the prescriptions of the legitimate authority, patrimonial 
conduct of public persons, dedication of property to the purposes recog
nized in the statutes of private persons, grave harm to ecclesiastical teach
ings and discipline in the exercise of activities, cause for scandal, etc. 
These questions involve repercussions for the faithful since they are inti
mately related to the good of souls. Questions may also arise regarding the 
conduct of the faithful or the activities of juridical persons that could be 
acceded to tribunals, at least hypothetically, and questions for which the 
diocesan bishop understands that the promoter of justice should inter
vene in the process. This is especially true in the fundamental exercise of 
the tria munera: govern, teach, and sanctify. 

The first draft of this canon had these words added to the current 
text: ut cum agatur de Ecclesiae libertate vel de minorum personarum
que iuribus. Nonetheless, in the session of the coetus of Consultors of 
April 8, 1978, it was agreed to eliminate them.1 The elimination may have 
been done because the enumeration of cases was insufficient and could 
be perceived as limiting of other possible cases. 

1 . Cf. Comm. 10 (1978), p. 237. 
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2. The public nature of canon law has been supported by an impor
tant part of canonical doctrine. Nonetheless, the fact that the contrary can 
be supported in the small part of the canonical system that pertains to the 
private good of individuals does not prevent an understanding compatible 
with the strong public influence that is understood in canon law. There
fore, numerous hypotheses will exist that, if they transcend the process, 
would not necessitate the bishop to render a judgment regarding the stake 
of the public good in the process. Thus, § 1 was introduced in a new canon 
whereby to attribute such a judgment to the diocesan bishop. From the 
time such judgment is issued, the intervention of the promoter of justice 
becomes necessary, to the extent that if this intervention is lacking, the 
process becomes subject to the invalidity of the acts prescribed in c. 1433. 

This attribution to the diocesan bishop is correct because, in each 
local church, the ordinary, proper, and immediate power required for the 
exercise of the pastoral function (c. 381) is attributed to the bishop, ex
cept for what corresponds to the supreme authority of the Church or to 
another legitimate authority. The responsibilities of promoting the holi
ness of the faithful and serving as the principal dispenser of the mysteries 
of God ( c. 387) also fall to the bishop. It is up to the bishop to hold legisla
tive, executive, and judicial power, in accordance with the law (c. 391 § 1). 
The bishop must also defend the unity of the universal Church in his dio
cese by demanding compliance with ecclesiastical laws and guarding 
against the introduction of abuses in ecclesiastical discipline, especially in 
the celebration of the sacraments and sacramentals, the worship of God 
and the saints, and the administration of ecclesiastical goods ( c. 392). At 
the same time, the bishop should encourage the distinct forms of the apos
tolate (c. 394 § 1). 

Therefore, the diocesan bishop has responsibilities that spread 
across a number of diverse functions, all intimately binding, in proportion 
with or dependent upon, the public good of the Church. This permits him 
to issue a determinate judgment for each process with security, supported 
by his authority and in the exercise of his ordinary power, regarding 
whether or not the public good is implicated in the litigious question. Such 
a determination will be in the form of a specific precept directed to the 
judge, the tribunal, or the promoter, for a specific action to be taken in the 
process, whether it is formulating an act of petition (c. 1504), defending 
the public good ( c. 1507), or intervening as a third party ( cc. 1596-1597). 

3. The legislator did not want competence for the issuance of judg
ment regarding the implication of the public good of the Church in a spe
cific process to pass to the titular of an ecclesiastical office other than the 
diocesan bishop in the local church. However, when this judgment must 
be made in a process that passes to the Roman Rota, procedural norms 
(NSRR 1994, art. 24 § 1) foresee that the Roman Rota must intervene in all 
penal issues as the accuser (art. 25 § 1). In effect, if law does not mandate 
the intervention, the chairman of the Roman Rota will issue judgment 
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regarding whether the litigious case pertains to the public good, primarily 
in reference to procedural laws. 

Therefore, the office of promoter of justice, considered by the CIC as 
an office of each particular church, is an office of the justice courts. The 
promoter acts as a party in the procedure with the rights, duties, charges, 
and responsibilities derived from being a party, as well as with the public 
responsibilities of a person considered a minister of the court. 

The motivating character of all the interventions of the promoter of 
justice of Roman Rota should be emphasized when they must be heard by 
the court due to its office, either when it urges, objects, or lodges a vote 
( cf. NSRR of 1994, art. 26). In the same way, the Roman Rota's opinion in 
all concessions or denials of gratuitous benefice should be considered. 
This precept can be reproduced by the bishop for his diocese based on 
c. 1649, 3°. The office of the adjunct, the promoter of justice has assigned 
in the Roman Rota by art. 6 § 1 of the procedural rules, could also have 
been assumed by the CIC in its time, mainly regarding a possible substitu
tion (art. 28 NSRR). Although in the Roman court, the adjunct has a spe
cial attribution relative to the Eastern Catholic faithful (art. 7 § 3 NSRR). 
Hypothetically, the promoter of any tribunal of justice of the Church may 
assume all of the aspects peculiar to the promoter of justice of the Roman 
Rota. 

There is also a promoter of justice among the singular offices of the 
Supreme Tribunal of the Apostolic Signatura ( art. 8 SNAS). This character 
as a member of the tribunal justifies that the General Regulations of the 
Roman Curia (a. 4) at the functional level, considers it equivalent in law to 
the judges of the Roman Rota, like the defender of the bond. Its functions 
are to intervene in all criminal and contentious cases in which the public 
good enters into question. However, in addition, given the special public 
nature of any objection set forth against an act of the administrative au
thority, its intervention is required in these cases, as in other adminis
trative controversies put before the Roman Pontiff or the Curia and in 
conflicts arising among them (cf. c. 1445 § 2 and PB 123 § 3). Such claims, 
which must be put before the sectio altera, require the intervention of the 
promoter of justice, according to art. 10 SNAS. These same norms, which 
have an ad experimentum value, prescribe for the sectio altera action of 
the promoter of justice in different moments of the special proceeding, as 
demonstrated in arts. 113, 115, 116, 120. Article 120, similar to art. 115, ac
centuates that the promoter's decisions are always pro rei veritate. On the 
other hand, on debating the antecedent of c. 1431, these terms were not 
accepted by the coetus of consultors. 2 Although the words pro rei veritate 
received special attention in the Address to the Roman Rota by Pius XII 
(see commentary on c. 1432), at present, all action by public parties must 

2. Cf. ibid., p. 239. 
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proceed with the goal of stressing the truth of the litigious res. No other 
interest can interfere with the value of the truth of the facts. The judge 
must operate on this basis to pronounce the sentence in conformity with 
the law. 

4. The second paragraph of c. 1431 considers the appeal of a defini
tive sentence, a decree, or an interlocutory sentence, if these can be ap
pealed. In such cases, if the promoter of justice intervened in an earlier 
instance, the promoter must also be present in subsequent instances for 
the appeal to continue due to non-conforming sentences. 

This precept is also a source of attribution by reason of the public 
good, although it is determined expressly by canon law. The canon justi
fies prolonging the functions of the promoter of justice in successive in
stances because it is presumed necessary. If the defense in the first degree 
of judicial knowledge required this presence by reason of the public good, 
it must be presumed that the public good continues to be at stake in sub
sequent instances. This concerns the presumption that the case would be 
iuris et de iure, although this type of presumption has not been wel
comed by the CIC. 

From another perspective, the unity of the canonical process af
firmed by the conformity of sentences is evidenced in c. 1431 § 2. One must 
recall that when the last instances of knowledge and judicial decision pro
duce a transfer to a superior court subject to a distinct episcopal jurisdic
tion, it would not be the same promoter of justice from the preceding 
instance who would go before the superior court, but rather the promoter 
named by the higher court. 

In these cases, the figure of the office remains but the physical per
son who exercises the office changes. This indicates that opinions sustain 
the promotera promoter of justice in one instance cannot be completely 
reconciled, since each promoter will exercise his or her ecclesiastical of
fice before the court with his or her own competence, illuminated by the 
law and the facts the promoter considers proven. It does not seem 
strange, given this consideration, that the procedural norms for the 
Roman Rota expressly state the following for penal cases in art. 25 § 3: Si 
causa agatur ex appellatione a tribunale inferiori, iustitiae Promotor a 
cuestioni renunciare poterit, audito Ordinario. In any instance, the pro
moter of justice cannot be impeded from carrying out what is indicated in 
art. 28 § 2 NSRR for penal cases. The promoter of justice can renounce the 
accusation if, considering the judgment of the ordinary, he considers the 
accusation lacking in basis. This norm is inspired by a general principle: 
no legal party can sustain a claim or opposition, if he or she is aware that 
it is lacking in basis. 
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1432 Ad causas, in quibus agitur de nullitate sacrae ordinatio
nis aut de nullitate vel solutione matrimonii, constitua
tur in dioecesi defensor vinculi, qui officio tenetur 
proponendi et exponendi omnia quae rationabiliter ad
duci possint adversus nullitatem vel solutionem. 

A defender of the bond is to be appointed in the diocese for cases which 
deal with the nullity of sacred ordination or the nullity or dissolution of 
marriage. The defender of the bond is bound by office to present and ex
pound all that can reasonably be argued against the nullity or dissolution. 

SOURCES: cc. 1586, 1968, 1969; PrM 15, 70-72; SCDS Litt., 15 ian. 1937; 
PIUS PP. XII, Alloc., 2 oct. 1944, 2 b (AAS 36 [1944] 284); 
I0ANNES PAULUS PP. II, Alloc., 14 febr. 1980 (AAS 72 [1980] 
172-178) 

CROSS REFERENCES: cc. 1430, 1433-1436, 1637 § 1, 1628, 1674,2°, 1678 
§ 1, 1682, 1686-1688, 1699 § 1, 1701 § 1, 1705 § 1 

C OMMENTARY ------

Carmelo de Diego-Lora 

1. The canon prescribes the need to appoint a def ender of the bond 
in each diocese: constituatur in dioecesi defensor vinculi. The text is 
parallel to what c. 1430 says regarding the promoter of justice. In fact, 
CJC/1917 stressed this parallel by treating the necessity for both ecclesias
tical offices in a single canon ( c. 1586). 

Canon 1432 states the specific procedures that require the presence 
of the defender of the bond; namely, those dealing with the nullity of sa
cred ordination or the nullity or dissolution of marriage. Nonetheless, in 
the canons regulating nullity of marriage, little mention is made of the de
f ender of the bond, although c. 1678 recognizes his right, along with the 
legal representatives of the parties and the promoter of justice, to be 
present during the examination of the parties, witnesses, and experts and 
to inspect the judicial acts and the documentation produced by the par
ties. The canon does not elaborate on the reason that justifies the access 
of the defender of the bond to the evidence, but c. 1434 compares the role 
of defender of the bond, like the promoter of justice, with the juridical 
condition of a party in the process. In assuming this role in the process, by 
virtue of his ecclesiastical office, the action of the defender of the bond 
will be as a party, with the procedural benefits that are conceded not to 
private parties (c. 1678 § 2), but to their attorneys (c. 1678 § 1). 
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The defender of the bond intervenes in the first instance of the docu
mentary process (c. 1686), just as in the appeal (c. 1688). In the proceed
ing for the dissolution of the conjugal bond, the defender of the bond must 
intervene (c. 1701 § 1). The bishop must transmit the acts to the Apostolic 
See, together with his opinion and the observations of the defender of the 
bond (c. 1705 § 1). Facing an appeal of the first sentence of nullity regu
lated by c. 1682 § 2, special recourse must be resolved by the appeal tribu
nal viewing the observations of the defender of the bond. 

2. None of the previous canons describe the role of the defender of 
the bond in cases of nullity of sacred orders or nullity of marriage and dis
solution of the conjugal bond. Nonetheless, c. 1432 describes the role 
where it states, " [he] is bound by office to present and expound all that 
can reasonably be argued against the nullity or dissolution." This means 
the def ender of the bond acts in a juridical capacity of virtual opposition 
with respect to the request as a passive party in the process. The def ender 
of the bond must be summoned in proceedings of nullity of marriage or of 
sacred ordination to be informed of the claim of nullity. The goal is that 
the def ender of the bond be able to demonstrate, if it is reasonable, oppo
sition to the claim of nullity. Thus, c. 1687 also indicates the duty to appeal 
the sentence put forth in the documentary process if it is prudent. In pro
ceedings of dissolution of the conjugal bond, the attitude of the defender 
of the bond will always be in opposition of the dissolution, if there is suffi
cient reason to maintain such opposition. 

In proceedings of nullity of marriage, the intervention of the pro
moter of justice is possible and takes on the posture of the plaintiff 
(c. 1674,2°). The defender of the bond always intervenes in such proceed
ings and, in addition, acts as a passive party. In all proceedings of nullity of 
marriage or of sacred orders, the defender of the bond must be present 
and must oppose the concession of the dispensation if such opposition is 
reasonable. 

Consequently, in all proceedings of nullity of marriage, the def ender 
of the bond is a necessary passive party, whether the plaintiff is the pro
moter of justice or one of the spouses. If the plaintiff is the promoter of 
justice, acting according to c. 1674,2°, the spouses and the defender of the 
bond must be summoned to the proceeding as passive parties. If only one 
spouse requests the nullity, the other spouse and the def ender of the bond 
must be summoned. If both spouses are joint plaintiffs, the defender of the 
bond must be summoned to respond to the claim and to oppose it if rea
sonable. The litigious res is indivisible, and all those who agree to the 
request, whether they are public or private subjects, must be in the pro
ceeding, as they will also be in the sentence.1 In nullity of sacred orders, 
although there are no joint litigations and the promoter of justice is not 

1. Cf. analogously c. 1637 § 2 about the joint litigation necessary for appeal. 
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legitimately ad processum to be a plaintiff ,  the summoning of the de
fender of the bond is still required. In the proceeding of dissolution of the 
conjugal bond, canon law does not exempt the summoning of the de
fender of the bond and his or her duty to oppose the dissolution of the 
bond if reasonable. 

As a necessary passive party in the proceeding of nullity of marriage, 
the defender of the bond is recognized in c. 1687 as having the power to 
appeal the decision of nullity. Strictly speaking, the def ender of the bond 
has this power in all proceedings of nullity, whether addressing marriage 
or sacred orders, as can anyone who considers himself harmed by a legal 
sentence ( c. 1628). This occurs despite the heavy burden of formal charac
ter of the defender of the bond, based on the nature of the public office ex
ercised in defense of the interested parties, also public, of the Church. 

The only hypothesis in which the passive position of virtual opposi
tion to a claim can become an active position is on opposing the sentence 
of nullity. There the def ender of the bond will take the initiative of the ap
peal in the following procedural instance. Such an active attitude of objec
tion before the superior court remains compatible with the defender of 
the bond's initial attitude of opposition to the demand. In the appeal, the 
def ender of the bond can activate the mechanical process for the superior 
court to decree a revocation of the nullity. However, when adopting this 
proper posture of the dynamic process, the def ender of the bond contin
ues to maintain the original position of one who declares opposition to the 
claim that gave rise to the process. 

Not only in the first instance will the defender of the bond always be 
a necessary passive party in the procedural relationship born as a conse
quence of the summons that must have been received, but also if he was in 
fact present, spontaneously, in the process (c. 1433). He is also a party of a 
public nature due to the title with which he acts in the process. In the ex
ercise of a stable public ecclesiastical office, his exclusive function is to 
oppose claims of nullity. Based on such an office and the attributions of 
public activity derived from it , it is fitting to regard the defender of the 
bond as similar to the promoter of justice (see commentary on cc. 1430 
and, especially, 1431). That is, in the defender of the bond, the juridical 
condition as a party in the process, with all its rights and powers to act, is 
perfectly compatible with that of the title of a public ecclesiastical office, 
with all the juridical public responsibilities that fall upon judges, as legal 
ministers of the tribunal of justice. In the same way, such doctrine can be 
deduced from the CCEO (cf. cc. 1096, 1103-1116). 

3. The Ap. Const. of Benedict XIV, Dei miseratione, of November 3, 
17 412 introduced the defender of the bond in the system of canonical pro
cedure. The Roman Pontiff tried to repair the corruption and abuses that 

2. Cf. P. GASPARRI, Codicis Juris Canonici Fontes , I (Rome 1926), pp. 695-701. 
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were committed in the processes of nullity of marriage. To avoid harmful 
manipulation of spouses seeking the nullity of a marriage, the Pontiff or
dered that each diocese should have a matrimoniorum defensor. A suit
able subject adorned with virtue and integrity, instructed in the science of 
the law, should hold this office. All the functions of this office would be re
lated to the defense in court of the validity of marriage before claims of 
nullity. He could present evidence and assist in the examinations and had 
an obligation to appeal any decision of nullity. He was even conceded the 
privileged possibility, in the case where the second decision was also nul
lity, to appeal the second decision. The privilege to appeal the second de
cision of nullity remained in force until the CJC/1917, in c. 1987 preserved 
it pro sua conscientia. The privilege to appeal the second decision of nul
lity was found also in 1936 in the Provida Mater 220 and 221. Similarly, the 
obligation of the defender of the bond to appeal the first sentence of nul
lity continued to be imposed by c. 1986 CJC/1917 and in Provida Mater 
212 § §  2 and 3. In the CIC, the rule of appealing sentences of nullity of 
marriage is found in a distinct and specific regulation (see commentary on 
C. 1682). 

Although according to the Ap. Const. of Benedict XIV, the defender 
of the bond could be considered a minister of the tribunal, art. 7 § 1 of
fered the following qualification: pars necessaria ad iudicii validitatem 
et integritatem censeatur. In the same way, the defender of the bond ap
pears as not only a necessary passive party, but also a public party with a 
specific public procedural mission. That mission is to affect the public in
terest of the Church by only declaring null those marriages that can effec
tively be declared so. By law, the bond of marriage will possess, in a 
process whereby nullity is claimed, the protection offered by this new 
public office designated with the title defender of marriages. 

In addition, the Instr. of the S. Congr. of the Council of August 22, 
1840 , apart from insisting on the same themes regulated by Dei misera
tione, extends the obligation of summoning the defender of marriage in 
cases regarding the dissolution of marriage. 3 Through various normative 
vicissitudes-some of great interest for the Church of Austria-the Instr. 
of the S. Congr. of the Holy Office of June 20 , 1883, directed to the Eastern 
Catholic Churches first used the term that would later be accepted by all: 
defensor vinculi (art. 18).4 Canon 1996 CJC/1917 prescribes that the de
f ender of the bond of sacred ordination enjoys the same rights and has the 
same obligations as the defender of the bond of marriage. Perhaps it was 
the norms contained in c. 1869, in contrast with those in c. 1868 (both of 
the CJC/1917), which tended to convert the defender of the bond into a 

3. Cf. SCCONC, Instructio pro confectione processus in causis matrimonialibus, 
August 22, 1840, in AAS 1 (1865-1866), pp. 439ff. 

4. Cf. SCSO, Instructio ad Patriarchas, Archiepiscopos, Episcopos Rituum 
Orientalium in causis matrimonialibus adhibenda . . .  , June 20, 1883, in AAS 18 (1885), 
pp. 346. 
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type of instructor of the process. The norms even conceded to the de
fender some initiatives that, from this perspective, led Mons. del Amo5 to 
esteem that in the defender there existed a juridical superiority that 
placed him on some occasions not just beside but even above the judge. 
This emphasized the character of a privileged party with which the de
fender of the bond has many times been qualified. 

In SNAS, art. 1, the defender of the bond appears, with the promoter 
of justice, as one of the stable ministers of the tribunal. Nonetheless, in 
art. 37, the defender is considered a party in prescribing that the sub-sec
retary should make him a participant in the summons that convokes the 
adverse party to the litigation. In the same way, in the judgment of new in
stance, the defender appears as constituting the contradictory procedure 
together with the parties. 

In the NSRR (1994), the defender of the bond appears as a stable of
fice established in the tribunal, whose goal is to protect the bonds of sa
cred ordination and of marriage, with the possibility of naming one or 
several substitutes ad tempus. The defender or his substitutes should in
tervene in cases of nullity of ordination or of marriage and in the dispensa
tion of the super rato (arts. 7, 29 and 30). 

CM, although paying little attention to the defender of the bond, 
nonetheless continued to maintain the obligation of the defender of the 
bond to appeal the first decision of nullity to the superior court. In its rule 
VIII § 1, this obligation is maintained, in spite of the precedent established 
in the 1944 allocution of Pius XII to the Roman Rota indicated that the de
fender of the bond must not necessarily act pro nullitate, since although 
he possessed the procedural title of defender of the validity of the bond of 
marriage, he should always proceed pro rei veritate, Therefore, until the 
CIC ( c. 1682), it was not explained how to arrive at the double conformity 
with the nullity declared by a first decision if none of the parties, including 
the defender of the bond, appealed the decision. 

4. The text of the canon is clear in relation to the mission of the de
f ender of the bond in procedures of nullity and in dispensation of the 
super rato. It is constituted in the diocese as an office that tenetur pro
ponendi et exponendi omnia qui rationabiliter adducit possint, adver
sus nullitatem vel solutionem. 

The office clarifies its position providing, through proposals and ex
positions, all that reasonably favors opposition to nullity or the 
dissolution. By not deciding but alleging that which supports the marriage 
or sacred order, means that the office corresponds to the claimant in a 
process against nullity. 

5. Cf. L. DEL AMO, La defensa del vinculo (Madrid 1954), p. 277. 

775 



c. 1432 Bk. VII. Pt. I. Trials In General DE DIEGO-LORA 

Corbi has made a detailed exposition regarding the civil and canoni
cal procedural doctrine with respect to the nature of the party of the public 
minister in the process, specifically the defender of the bond.6 Nonethe
less, it must be noted that the person who opposes what is requested in the 
claim, and enters into opposition to the claim before the judge or tribunal, 
can do so because the defender is a party in the process. Always being a 
third principal or litigant, however, the defender's opposition has been ac
ceded to the party later. To be a party means to possess a formal position 
in the procedure, independent of the title that legitimizes the intervention 
or its relation to the procedure. The title is what gives the right to a favor
able decision if the defender deserves the accession of the titular to what 
has been requested. To be a party grants a right to speak in turn to the deci
sion and a right to present to the judge or the tribunal all the arguments 
and proofs that favor the procedural position based on the title the de
fender holds. The concept of party is a strictly procedural concept. 

However, the defender of the bond also has title to defend the public 
good in cases of nullity of marriage and of sacred orders and in dispensa
tion super rato. This title is a stable public office that originates in the dio
cese upon being named by the bishop ( c. 1435) or in other tribunals of the 
Church upon being named by legitimate competent authority. The de
fender's mission, upon being named and entering into possession of the of
fice, is to defend the public good that c. 1432 concedes and to demonstrate 
in the scope of the process all that can reasonably be proposed and argued 
against the nullity or the dissolution. 

The def ender of the bond is protected by a specific public good that 
is not in opposition to what is generally attributed by c. 1430 to the pro
moter of justice. The defender of the bond and the promoter of justice are 
compatible public offices in most cases: that of the promoter of justice in 
general, and that of def ender of the bond in its determination specified by 
proper law. Only in the hypothesis of c. 1674,2°, in which the promoter of 
justice exercises the action of nullity of marriage when the cause of the 
nullity has already been divulged, is there confrontation between the two 
offices charged with protection of the public good. In this hypothesis, 
each office focuses on its own view in order for the judge or court to de
cide which public good prevails and is deserving of the judicial sanction. 
However, these conflicting public goods do not occur exclusively in pro
cesses where the defender of the bond acts. In any contentious case, there 
is a possible conflict between juridical positions that do not agree when 
the public good is considered from different perspectives. 

The defender of the bond defends, from his procedural position, the 
public ecclesiastical good implied in an apparently valid marriage or in a 
sacred order that is externally well administrated. The defense is 

6. Cf. A. CORBI CoPovf, El Defensor del vinculo matrimonial, Doctoral thesis of the 
Faculty of Law of the University of Navarre (Pamplona 1994), pp. 110-145, pro manuscripto. 
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exercised before the judge or the court, are also conveyers of the public 
interest. Opposition to the concession of a dispensation super rato, for 
which the defender of the bond considers there were no reasonable mo
tives, may also be put before the legitimate authority. The def ender of the 
bond's action will always be pro rei veritate, principally because no one 
can act procedurally against the truth, especially one who protects the 
public good. The role of the defender of the bond in these processes coin
cides with that of the Church itself, which is also interested in avoiding 
manipulation of the truth, putting it in the service of interested individuals 
in nullity and dispensation. The canonical legislator has attached some 
guarantees to the sacraments of marriage 7 and sacred orders. These guar
antees include the procedural defense of the bond by the defender of the 
bond as a public party in the process and as petitioner of opposition to 
the claim of nullity or the request for dispensation. Further, the defender 
of the bond acts, not only as a procedural party, but also always as legiti
mate petitioner for presenting opposition, as long as reasonable motives 
exist. 

As John Paul II indicated, the defender of the bond is not responsible 
to "evaluate the arguments for and against and make a pronouncement re
garding the existence of the cause." Rather, the defender is called to "col
laborate in the search for the objective truth,"8 as occurs with the parties, 
which should also present such collaboration from their individual posi
tions. The role of the def ender of the bond is as a legitimate and necessary 
passive party, but a public party. Such necessity should not be confused 
with a mere formality. The public responsibility, as a public office exer
cised before the court, does not allow confusion between the conveyer of 
public interest in the process and the simple conveyer of some private in
terests. 

7. Cf. C. DE DIEGO-LORA, "La tutelajuridica formal del vinculo sagrado del matrimonio," in 
Ius Canonicum 1 7  (1977), pp. 15-73. 

8. Cf. JOHN PAUL II, Address to the Roman Rota, January 25, 1988, in AAS 80 (1988), 
pp. 1 1 78-1 185, no. 2. This doctrine has been repeated by the most recent popes; cf. 
Z. GROCHOLEWSKI, "Iustitia ecclesiastica et veritas," in Periodica 88 (1995), pp. 7-35. 
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In causis in quibus promotoris iustitiae aut defensoris 
vinculi praesentia requiritur, iis non citatis, acta irrita 
sunt, nisi ipsi, etsi non citati, revera interfuerint, aut sal
tem ante sententiam, actis inspectis, munere suo fungi 
potuerint. 

In cases in which the presence of the promotor of justice or of the de
fender of the bond is required, the acts are invalid if they were not sum
moned. This does not apply if, although not summoned, they were in fact 
present or, having studied the acts, were able, at least before the judge
ment, to fulfil their role. 

SOURCES: c. 1587; Signatura 15 mar. 1921 (AAS 13 [1921] 269); PrM 15 
§ 2 

CROSS REFERENCES: cc. 1430-1432, 1436,2°, 1457, 1511, 1513 §§ 2 et 3, 
1587-1590, 1592, 1594, 1619, 1661 § 3, 1674,2° , 
1686, 1687 § 1, 1688 

C OMMENTARY 

Carmelo de Diego-Lora 

1. Canon 1430 prescribes that, in penal and contentious cases where 
the public good is at stake, the office of promoter of justice must be estab
lished. It is this office that must be exercised in the process when the pub
lic good is at stake (cf. c. 1431). 

In the same way, according to c. 1432, the defender of the bond must 
be present in cases of nullity of marriage or of sacred orders, and in dis
pensation super rato. This person is, by office, obliged to propose and 
demonstrate all that can reasonably be argued against the nullity or disso
lution. 

In c. 1433, the imperative terms for promoter of justice and defender 
of the bond are also used when dealing with cases in which the presence 
of one or the other or of both is required. Both offices may be required in a 
case of nullity which, because it has been made public, is included in 
c. 1674, 2°. Then both offices are required, iis non citatis, acta irrita 
sunt, unless failure to summon is remedied by another type of presence. 

In principle, the failure to summon results in the nullity of all proce
dural acts later produced. This nullity is sufficiently described by the 
canon and is perfectly covered in the general premise of c. 10, since it has 
been established expresse. Therefore, in any procedural moment, being 
aware of the lack of summons, either the promoter of justice or the de
fender of the bond may enter into the process to which they are obliga
torily called to appear and defend the public good. The promoter or 
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defender may propose an incident (cf. cc. 1587-1590) of nullity of pro
ceedings, claiming that the process must return to the first moment of ad
mission of the demand. Thus, the defendant or defendants and the holders 
of public office, who not having been summoned in the first instance, may 
be summoned anew. 

It can be said that the lack of specific citation causes the nullity of 
the proceedings, in a manner similar to a failure to summon the defendant 
or a citation generally carried out illegitimately, according to c. 1511. This 
parallel is explained by the fact that when all the parties who should be 
present in the process are not summoned, the instance cannot even be ini
tiated (c. 1517). Therefore, the juridical procedural relationship that gives 
rise to the right of all parties to a decision does not arise. Consequently, 
another implicit result is that the litigious res has not lost its integrity, nor 
has the tribunal made the case its own, nor has the principle of perpetua
tio iurisdictionis been given, nor have any other effects of c. 1512 been 
found. Without summoning the defendants or those who by public office 
should be present in the process, the process has not arrived at its 
inception. In addition, without this summons, the right of the claimant to a 
judgment has not even arisen. 

In addition, if this apparent process advances without the lack of ci
tation being pointed out by the judge or tribunal, inasmuch as this indi
cates a defect, the judge or tribunal should pronounce the appropriate 
decrees of citation to signify a new claim of process. Thus, the process re
turns to the decree of admission of the claim, to which the new decree or
dering the necessary citations should be added. There is not even an 
obligation to hear the parties, as prescribed in c. 1591 to reform the de
crees or interlocutory judgments, even when proceeding ex officio. This is 
because the initiative to avoid the nullity of the proceedings must be taken 
without regard for the parties themselves, who must already be present in 
the process. In effect, the process until then turns out to be only apparent, 
since with the lack of summons of a person who should be party, the in
stance is not considered initiated. Canon 1452 allows a judge to proceed 
ex officio in cases deserving this initiative to protect the public good of 
the Church. What obligatorily constitutes the process continues to pertain 
to the public good of the Church. 

These cases do not deal with a minor or major infraction of proce
dural norms. The failure to summon negates the process itself. Thus, if the 
judge or tribunal, due to the omission of the required citation, impels the 
processor allows it to be impelled toward the definitive judgment, such 
judgment would be found null. The nullity would be irremediable accord
ing to c. 1620,4°. The failure to summon a necessary party should be under
stood either as a failure to petition those who must be active parties in the 
process, or as a process that was not brought against some respondent. 

2. Failure to summon the promoter of justice or the defender of the 
bond carries with it the absolute nullity of the judgment, according to 
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c. 1620,4°. This occurs if, in the procedural iter, the judge or tribunal does 
not remedy the radical defect from which the process suffers. 

Nonetheless, while the process is ongoing, the defect can be de
nounced and the judge can apply the precept of nullity of procedural acts 
and return the proceedings to the initial situation prior to the summons. 
That is, the route or incidental course of nullity of acts can be applied. 
Such conduct serves to correct and rectify that which appears to have 
been initiated, but lacks the needed juridical significance. Beginning with 
the incidental declaration of nullity, the process may still be pursued by its 
legitimate channels toward the judgment. 

It should be noted that the CIC has attempted as much as possible to 
remedy nullity of proceedings. The purpose is to avoid useless procedural 
activities lead to unnecessary expenditures, resulting delays, and eco
nomic prejudices for the litigants, particularly those who are acting in 
good faith. This reason justifies the validation of null acts according to 
c. 1619. But these cases, in which such validation is admitted in referring 
to the private good of the litigants, are those do not require the presence 
of the promoter of justice or the defender of the bond. Failure to summon 
the promoter of justice or the defender of the bond is only validated if 
they, although not summoned, were in fact present in the proceeding, or 
were able to examine the acts and able to carry out their office of protect
ing the challenged marriage or sacred order. 

This text of c. 1433 may be seen as softening the effects of nullity of 
acts derived from the failure to summon as regulated in the previous 
c. 1587 CIC/1917. Thus, for example, Acebal sustains that the new canon 
"simplifies and softens the old norm, " since in the CIC/1917 there was no 
remedy if the promoter of justice or the defender of the bond were not 
able to attend any act, even if the promoter of justice or def ender of the 
bond had been able to inspect the acts at a later time. On the other hand, 
in the CIC, if they were not summoned but were present at any act of the 
proceeding or at least able to complete their official examination of the 
acts, the proceedings were valid" 1 Other authors share Acebal's opinion. 

It appears that the adoption of such a posture signifies the applica
tion of the concept of procedural charge to the options the promoter of 
justice and the defender of the bond have in the canonical process. It also 
signifies that the remedy of the procedural nullity will always be possible 
if the promoter of justice and the def ender of the bond are able to carry 
out their mission through this effective presence in fact. It is not enough 
for them to have only been able to inspect the acts before the judgment. 
Thus, Calvo-Del Amo, commenting on this canon, considers that the new 
clause (aut saltem ante sententiam, actis inspectis, munere suo fungi 
potuerint), "is equivalent to a condition that, arriving at the specific case, 

1. J.L. ACEBAL, commentary on c. 1433, in Salamanca Com. 
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must see if it is verified or not, because it is very problematic that, with a 
report or final ill will before the definitive judgment, it can be said that 
they have carried out their office, without intervening in the admission of 
the claim, in the fixation of doubt, in the proofs practiced and not prac
ticed, in the incidents, in the exceptions, etc. "2 

Corbi,3 after making a study comparing the parallel texts of cc. 1587 
CJC/1917 and 1433 CIC, concludes, "the examination of the acts is abso
lutely necessary. " He further sustains that such examination "must be real
ized through the propositions and expositions that the defender considers 
relevant in relation to the acts that are submitted for his judgment." Corbi 
adds that the absence of the defender of the bond "cannot be just com
pared to the absence of a party. The defendant is recognized with the fac
ulty to be present in the process . The defender of the bond tenetur 
(c. 1432), that is, has an obligation-not the simple faculty-to participate 
in the process. And the judge has the right-duty to require this participa
tion." This can be done with major or minor discretion, according to his in
tellectual qualities and professional competency. However, the defender 
of the bond must always intervene in such a way that the office can be car
ried out. If, when he is present in the process, he does not have the proce
dural space to carry out the office, he will be obliged to present an 
incident of nullity of act by the infraction of c. 1433. 

This explains the affirmation that Corbi makes later, in reference to 
the def ender of the bond: that this intervention "in the processes in which 
his presence is required by law is absolutely necessary. It is an obligation 
of the holder of the office that is required both by the title of defender in 
itself, and according to the law (c. 1432)."4 

It is in this context that the words of John Paul II are understood 
completely: "the role of the def ender of the bond is irreplaceable and of 
maximum importance. Therefore, his absence in the process of nullity of 
marriage makes the acts null (c. 1433)."5 The term "absence," referring to 
the person who by law and under threat of nullity is obliged to appear and 
defend the procedural posture that the public good demands, cannot be 
identified with the failure to appear is regulated in cc. 1592 and 1594. 
Thus, the effects are not derived from a failure to confront the procedural 
charge. The criteria of the charge does not govern the procedural conduct 
of the promoter of justice and the defender of the bond in those processes 
in which they must be parties. Rather, it governs their public obligation to 
argue in favor of the public good of the Church. If they act as required ( as 

2. Cf. commentary on c. 1433, in Pamplona Com. 
3. Cf. A. CORBI CoPovi El Defensor del vinculo matrimonial, doctoral thesis from the 

Factulty of Law at the University of Navarre (Pamplona 1994) , pp. 243-246, pro 
manuscripto. 

4. Cf. ibid., p. 246. 
5. JOHN PAUL II, Address to the Roman Rota, January 25, 1988, in AAS 80 (1988), p. 1179, 

no. 2. 
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always occurs with the defender of the bond), they cannot fail to appear 
with the summons. Once they do appear, they must answer and be present 
in the formulation of the dubium and must appeal against the decree of 
the judge who determines the object of the case when they consider there 
to be reason to do so (c. 1513 §§  2 and 3). They cannot fail to attend a hear
ing in a contentious oral process ( c. 1661 § 1 ), nor can the def ender of the 
bond fail to respond to the summons of the judge according to c. 1686 for 
the documentary process. The promoter of justice and defender of the 
bond cannot fail to appeal if they consider to exist the assumptions estab
lished for appeal in c. 1687 § 1 .  They cannot fail to attend the appeal hear
ing as prescribed in c.  1688. In the same way, if there is proof in favor of 
the defender of the bond, he cannot fail to present it and protect it in the 
event that the proof that favors his procedural posture is an onus that is 
not required (c. 1526 § 1), etc. 

To omit the completion of the duties derived from the exercise of the 
public office is similar to a judge who, being competent, refuses to admin
ister justice ( c. 1457). The failure of the promoter of justice by his own ini
tiative and without authorization of the bishop to act or present himself 
after having been summoned in a penal or contentious case in which the 
public good is at stake is unacceptable. In such cases tacit renunciation of 
the exercised action ( c. 1594,2°) is not conceivable. Rather, such cases 
would provoke removal of the holders of public office for just reasons 
(c. 1436 § 2) or even the imposition of adequate penalties by the legitimate 
authority according to c. 1457. 

There is a profound difference between this procedural attitude and 
that of parties who defend only private interests. The difference lies in the 
purpose of confronting a charge or, on the contrary, public responsibilities, 
between private and public parties in the canonical process. Such an atti
tude by the public party is perfectly compatible with the principle pro rei 
veritate. If the promoter of justice considers that a claim should be 
stopped because he has arrived at the conviction that it lacks foundation, 
the claim will be stopped but in accordance with the ordinary. 6 If the de
f ender of the bond decides that he should not oppose in good conscience 
the claim of nullity of a marriage or a sacred order, he will argue such a de
cision, explaining the motives for the lack of opposition. 7 If it is a proceed
ing of dispensation super rato, the defender will point this out in the 
observations that are submitted to the bishop for remission, with his opin
ion, to the Holy See (c. 1705 § 1). 

The technical character of these offices, keeping in mind the 
technical-juridical qualification that is required in the appointments (see 
commentary c. 1435), guarantees good professional work in these services 
in the defense of the public good of the Church in the canonical process. 

6. Cf., by analogy, art. 25 §§2 and 3 NSRR (1994). 
7. Cf., by analogy, ibid., art. 26. 
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1434 Nisi aliud expresse caveatur: 

c. 1434 

1 ° quoties lex praecipit ut iudex partes earumve alte
ram audiat, etiam promotor iustitiae et vinculi de
fensor, si iudicio intersint, audiendi sunt; 

2° quoties instantia partis requiritur ut iudex aliquid 
decernere possit, instantia promotoris iustitiae vel 
vinculi defensoris, qui iudicio intersint, eandem vim 
habet. 

Unless otherwise expressly provided: 
IO whenever the law directs that the judge is to hear the parties or either 

of them, the pro motor of justice and the def ender of the bond, if they 
are engaged in the trial, are also to be heard; 

2° whenever, at the submission of a party, the judge is required to decide 
some matter, the submission of the promotor of justice or of the de
f ender of the bond engaged in the trial has equal weight. 

SOURCES: SN can. 64 

CROSS REFERENCES: cc. 1430, 1432, 1435, 1451 § 1, 1452, 1484-1485, 
1490, 1505 § 2,4°, 1507, 1513 § 3, 1514, 1517, 1524 
§ 3, 1526 § 1, 1527, 1533-1534, 1555, 1582, 1588, 
1589 § 1, 1591, 1598ff, 1603 § 3, 1606, 1616 § 1, 
1618, 1626 § 1, 1628, 1644, 1652, 1678 § 1, 1659-
1661 

C OMME NTARY ------

Carmelo de Diego-Lora 

1. This canon regarding the promoter of justice and the def ender of 
the bond that is also without precedent in the C/C/1917. It prescribes that 
the rights the CIC concedes to the parties regarding hearings before the 
judge can also be applied to the promoter of justice and the defender of 
the bond if they are already in the proceeding. As the legal text states, si 
iudicio intersint. This phrase appears in different canons with slight vari
ations and indicates that, if the promoter of justice or the def ender of the 
bond intervenes in a process, he has the same juridical powers attributed 
to parties. This is seen clearly in the transaction of an incident of objec
tion of c. 1451 § 1. The phrase applies to the moment of sentence when 
there was no last defense (c. 1606), with the legitimate intervention in a 
plaint of nullity (c. 1626 § 1), and in the legitimization of an appeal 
(c. 1628). It is also seen in c. 1678 § 1, regarding the right to be present at 
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the examination of the parties, witnesses, and experts in cases of nullity of 
marriage; to inspect the judicial acts, even if they are not published; and to 
examine documents produced by the parties. 

Other canons also exist in which, as occurs in the general norm of 
c. 1434, the promoter of justice and the defender of the bond are directly 
given a status equal to the parties. This occurs in cc. 1533 and 1534, re
garding the interrogation of the parties, and in c. 1561, regarding the inter
rogation of witnesses. 

2. The assimilation of the rights of a party is even broader than what 
is reflected in c. 1434. In both acts of procedural impulse and acts of initia
tive, it appears that the equality of procedural options is guaranteed in 
favor of the promoter of justice and the defender of the bond at the same 
level as guaranteed to private parties. However, Arroba Conde1 has ques
tioned whether they have this same scope for acts of initiative. 

The defender of the bond logically lacks that initiative directed at 
seeking the opposite of what the def ender should protect. However, this 
lack is not derived from his condition as a party, but from his legitimiza
tion ad causam y ad processum, since the defender only has legitimate 
title to act in favor of the validity of the sacred bond judicially challenged 
by another. 

The same can be said of the promoter of justice. If he effectively has 
legitimacy to exercise the action to charge crimes in penal cases and to 
charge nullity of marriage if the nullity has already been divulged, the pro
moter's mission is to protect the public ecclesiastical good (c. 1430) when 
it is threatened, in danger, or suffers some harm. If such cases, the pro
moter of justice must exercise the judicial actions that will protect this 
public good. We find ourselves, therefore,  addressing a theme of legiti
macy rather than procedural rights of parties. The latter governs the prin
ciple of equality of parties. On the other hand, in the theme of legitimacy
ad causam or ad processum-each subject of ordainment has the proce
dural initiative submitted to the conditions of his legitimizing title, if a fa
vorable judgment is desired. To the contrary, the promoter of justice 
cannot be favored by the judgment desired, and his own claim can be re
jected in limine litis if the judge notes a lack of Ju mus bani iuris 
( C. 1505 § 2,4°). 

3. Arroba Conde notes a very different theme when he affirms the 
following: "The comparison is also minor when the law concedes to public 
parties some authorities that are not directly enjoyed by private parties, 
but rather through their representatives (the possibility to see the acts of 
the process of nullity of marriage before they are published, to attend in
terrogations, c. 1678)."2 

1. M.J. ARROBA CONDE, commentary on C. 1434, in A. BENLLOC (Ed.), C6digo de Derecho 
Canonico (Valencia 1993), p. 634. 

2. Ibid. 
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In effect, an apparent inequality is presented in these cases. None
theless, such inequality does not take place when the parties come to the 
proceedings accompanied by attorneys, in whose supposition the inequal
ity disappears ( c. 1678 § 1 ). The parties directly enjoy the right of postula
tion (c. 1481 § 1), but this right can have different scopes, as is supported 
even in c. 1485, when parties act in the process through procurators. In 
these cases, the mandate ad lites (c. 1484 § 1) is not enough to carry out 
acts of disposition in the action or the process, because such acts exceed 
the authority conceded in the general mandate for litigation. 

From another perspective, in a general way, the right of postulation 
of parties themselves can be found procedurally in situations in which the 
legislator requires a complement for technical-juridical reasons. The right 
requires that a person who intends to def end his own rights be accompa
nied by the scientific and professional competency, according to the case, 
of an attorney or a procurator. It occurs, for example, in the penal court, 
where it is necessary that the accused be accompanied by an advocate 
(c. 1484 § 2). In the same way, the judge can consider it necessary that a 
procurator or an advocate be present at any contentious case (c. 1484 § 1). 
Similarly, c. 1484 § 3 imposes the attendance of a technical defense for 
contentious cases in which a minor is party, or the public good is at stake, 
excluding cases of marriage. However, even in marriage cases the free ap
pointment of advocates or procurators is facilitated in a great way, 
through the new institution of permanent legal representatives (c. 1490). 

From the point of view just discussed, the right to examine the judi
cial acts, to attend interrogations of parties and witnesses in proceedings 
of nullity of marriage, and to attend the expert testimony as authorized in 
c. 1678 § 1, is not exactly derived from the concept of party itself. Rather, 
it becomes a procedural right conceded to the party in that the party has 
sufficient technical-juridical representation to accede to this knowledge, 
which can only be acceded to those that have sufficient legal preparation. 

Both the promoter of justice and the def ender of the bond possess 
this adequate legal preparation, since they are required to hold a doctorate 
or a licentiate in canon law (c. 1435). The party who attends the process 
accompanied by and acting through the necessary attorney also possesses 
this competence in the specific field of the process of nullity of marriage. 
Legal competence is therefore more than a matter of procedural rights; it 
is a matter of postulation of the parties to an equality of treatment before 
the procedural options offered to them. 

4. Is the principle of equality maintained in all the procedural op
tions offered to the parties? This appears to be the case, although the de
f ender of the bond has been characterized as being in effect a public but 
privileged party. He was considered a party who could even, according to 
c. 1987 CJC/1917, appeal a second decision of nullity, remaining thus pro 
sua conscientia, and privileged with a procedural option that the married 
litigants did not have. This concept of a privileged party received special 
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attention in 1936 by the authorities to which the arts. 70-72 of Provida 
Mater are attributed. These articles did not establish any norm that could 
identify the defender with the judge, but they did supply the def ender with 
the power of investigation and initiative before the tribunal, in its proce
dural activity. The def ender's power weighed the balance in favor of the 
faithful when compared with the powers and faculties possessed by the 
married litigants. The promoter of justice, on the other hand, had less fa
vorable treatment for his defense of the public good. 

The CIC has eliminated these differences in juridical treatment, and 
in c. 1434 tries to establish the principle of equality of procedural options 
with private parties. Nonetheless, the new legislative body contains norms 
that still present traces of the ancient privileged condition of the public 
ministry as a procedural party, including the right conceded in c. 1603§ 3 
to the promoter of justice and the defender of the bond to retort to every 
reply of the parties. In contrast, the parties' right to reply again is only 
with express permission of the judge (c. 1603 § 2). 

A second example of where the principle of equality seems to be 
maintained is in c. 1606, in which the judge would have to pronounce an 
immediate judgment because the parties failed to present their def ens es 
or because they simply entrusted themselves to the knowledge and con
science of the judge. Even if the judge has a clear understanding of the 
questions and is disposed to pronounce judgment, he must first seek the 
observations of the promoter of justice and the defender of the bond, si 
iudicio intersint. 

Perhaps such privileges do not deserve more attention, since they 
seem to be more historical relics of past privileges than a decided intent to 
sustain privileges in the new CIC. In c. 1434, there is an attempt to estab
lish a real comparison, in its procedural options, between the public and 
private parties present in the proceeding. The canon does not attempt to 
place the public party first because it defends the public good of the 
Church. Such public good, from positions of inequality, remains protected 
by the judge or the court, charged at all times with the just application of 
the law and gifted with some important attributes by c. 1452 for the safe
guard of this public good. This is permitted without fear that both the pro
moter of justice and the defender of the bond can present themselves as 
private parties, taking advantage of the same options as their respective 
procedural postures allow them. 

5. According to Acebal, the text of c. 1434 "is new and literally repro
duces c. 64 of the Eastern process (m.p. Sollicitudinem nostram)."3 Thus, 
it does not seem strange that in the CCEO c. 1434 is reproduced in c. 1098. 
It must also be recognized that cc. 1091-1100 CCEO, coincide almost liter
ally with the parallel canons of the CIC. 

3. J.L. ACEBAL, commentary on c. 1434, in Salamanca Com. 

786 



DE DIEGO-LORA Tit. II. Ch. I. Art. 3. The Promo tor of Justice . . .  c. 1434 

a) When c. 1434,1° orders that the judge hear either or both parties, 
he must also hear the promoter of justice and the def ender of the bond, si 
iudicio intersint. Situations like this arise from: the summoning of the 
parties (cc. 1507 § 1 and 1677 §§ 1 and 2; cc. 1659-1661 for the oral conten
tious process); hearings that permit the judge to formulate doubt (c. 1513) 
or are necessary by change of request (c. 1514) or the presence or access 
required for evidence and judicial recognition ( c. 1582); or prior hearings 
for admission of the incidental questions ( c. 1589 § 1) or the possibility for 
the judge to reform or revoke the decree or the interlocutory judgment 
(c. 1591). Situations may also arise from the prior acceptance or renuncia
tion of the plaintiff ( c. 1524 § 3) or from the effects derived from cc. 1598 
regarding the publication of the acts, conclusion in causa, supplementary 
evidence, final defense, etc. Finally, in everything the judge specifies to 
consider the declarations and statements of will of the parties before car
rying out the proper procedural acts, c. 1434,1° requires, that the same at
tention be given to the promoter of justice and the def ender of the bond. 

b) When c. 1434,2° establishes that anything that would require in
stance of parties in order for the judge to make a decision, it has the same 
value for the promoter of justice and the defender of the bond, qui iudicio 
intersint. This completes the procedure's table of possibilities that they 
have in the process. There is no doubt that the utilization of the term in
stance here is not the same as that of c. 1517. 

This large section includes all oppositions to definitive judgments if 
the promoter of justice or the def ender of the bond intervened in the pro
cess; namely, complaints of nullity, appeal, restitutio in integrum, and 
even the nova causa propositio of c. 1644. All these oppositions of inter
locutory judgments and decrees can produce definitive effects (c. 1618), 
susceptible to appeal according to c. 1629,4°. So one must also include the 
possibility of expediting incidental cases in general (cf. c. 1588) or some 
specific incident as in the de iure appellandi (c. 1631), or when an in
stance occurs in which the judge issues the executing decree (c. 1651), or 
when within the execution itself an incident of statement of accounts is 
presented ( c. 1652). 

Sometimes procedural rights are implicit as pertaining to the parties. 
Other times, the rights of parties are explicit, as occurs in the opposition 
of a decree of formulation of doubt ( c. 1513 § 3) or when the admission of 
evidence is insisted upon ( c. 1527 § 2). The rights of parties are explicit 
also when the exclusion of a witness is requested ( c. 1555) or when the 
judgment must be corrected or completed due to a material error or simi
lar reasons as outlined in c. 1616 § 1. In conclusion, whether by express 
reference to the rights of parties, or because such a right is understood, it 
is sufficient that private parties have the procedural option to encourage, 
by instance or petition, some judicial decision as long as we understand 
that the promoter of justice and the defender of the bond can respond 
from their proper position as holders of offices that protect the public 
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good, whether in general for the promoter, or in the specific position 
canon law attributes to the defender of the bond. It appears obvious that 
both offices also enjoy the legal authority to request all possible evidence 
to demonstrate their affirmations or to contradict the opposing party 
(cc. 1526 § 1 and 1527 § 1). 

6. On establishing the general postulate that both the promoter of 
justice and the defender of the bond are true procedural parties and that 
they act with procedural options equal to those of the parties, we are not 
trying to confuse the roles of promoter of justice and defender of the bond 
with roles of other participants in the process. Nor are we trying to reduce 
the promoter's or def ender's role to the completion of a mere formality. 
The importance of both ecclesiastical officers in the process when they 
debate interests affect the public good must be emphasized. The officers 
must be summoned and in fact present in the proceedings under threat of 
nullity of the proceedings, but in such a way that, also under threat of nul
lity, the completion of their mission in protecting the public good, attrib
uted to them by canon law, is guaranteed. If they cannot complete this 
mission, in spite of their presence, the procedural acts are invalid. 

It should also be emphasized that, while the procedural attitude of 
these public offices of the Church in reference to procedural options is 
like that of the parties, conversely, this attitude, when addressing the di
mension of the diverse responsibilities, is very different in the case of pub
lic and private parties. Public parties will work in accordance with their 
proper interest, which they may freely dispose of or even renounce. Con
sequently, public parties may choose not to exercise their procedural 
rights. On the other hand, the obligations to appear, allege, prove, oppose, 
etc. , are obligations for private parties only. Private parties may or may not 
complete these obligations, knowing that if they do not complete them, 
according to the implicit requirements in each, they will suffer the damage 
derived from such procedural conduct. On the other hand, public parties 
must exercise their procedural mission in the service of a public goal; 
namely, the protection of the public ecclesiastical good. The procedural 
options in favor of the rights and interests that protect the public good be
come, for the promoter of justice and the defender of the bond, legal obli
gations of a public nature. In the same way that they must necessarily be 
present in the process to safeguard this public good, they must also claim, 
appear, formulate allegations that are conductive to such protection, 
present proof, and oppose judicial decisions, within the concept of the 
principle pro rei veritate. Within these coordinates, there is no contradic
tion with the principle of equality of procedural parties that, when acting 
in the judicial scope of the public good, are generated for these public re
sponsibilities that, in case of omission of their obligations, can be required 
by the legitimate authority of the Church. 

Similarly, no contradiction is produced with following the guidelines 
and concerns that the legitimate ecclesiastical authority, on which the 
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public office depends, suggests in a general way. Thus, the Roman Pontiff 
indicated to the defender of the bond some guidelines for action, in the 
service of the public good implied in marriage, in the address of January 
25, 1988. 4 The guidelines include: effective contribution in specific mar
riages to the clarification of facts and their significance; defense of the 
Christian view of human nature and of marriage ( concerning which, tech
nical psychiatric findings regarding married couples will not be automati
cally translated to the field of canon law); avoiding confusion between 
tensions and difficulties in the marriage and signals that indicate a grave 
pathology; and knowledge by the defender of the bond that the course of 
legal discussion remains in the scope of his specific canonical compe
tency. That competency is to justly value the opinions and indicate the 
risks of the incorrect interpretation and to duly contrast it with the Chris
tian view of human nature and marriage. 

All of these indications are points of light for the public office to be 
duly exercised in justice with respect to the central question and in pro
tection of the public good of marriage itself. Apparent warnings for the ap
propriate discharge of the ecclesiastical office could be made to the 
promoter of justice. This forms part of what we could designate as recom
mendations for science and prudence in the exercise of the profession. 
None of these indications advises any reclamation of procedural privi
leges or affect the principle of equality of procedural options between 
public and private parties is guaranteed by the cited legal texts of the CIC. 

4. Cf. AAS 50 (1988), pp. 1178-1185, nos. 3-12. 
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Episcopi est promotorem iustitiae et vinculi defensorem 
nominare, qui sint clerici vel laici, integrae famae, in iure 
canonico doctores vel licentiati, ac prudentia et iustitiae 
zelo probati. 

It is the Bishop's responsibility to appoint the promotor of justice and de
fender of the bond. They are to be clerics or lay persons of good repute, 
with a doctorate or a licentiate in canon law, and of proven prudence and 
zeal for justice. 

SOURCES: c. 1598 § 1; PrM 21; PAULUS PP. VI, Reser., 26 mar. 1976; Sig
natura Deel., 12 nov. 1977 

CROSS REFERENCES: cc. 97 § 1, 98 § 1, 145-147, 149 § 1, 368, 381 § 1, 
427 § 1, 428 § 1, 1420 § §  4-5, 1421-1422, 1424, 
1430, 1432, 1436 § 2, 1512, 2° et 3° 

C OMMENTARY 

Carmelo de Diego-Lora 

1. "It is the Bishop's responsibility to appoint the promoter of justice 
and the defender of the bond." These words resolve a conflict introduced 
with c. 1589 § 1 CJC/1917, in which the appointment was attributed to the 
ordinary. Authors debated whether the Vicar General could make the ap
pointment. 

On the other hand, given the relevance that the appointment of the 
promoter of justice and the defender of the bond is given in the tribunal of 
the Roman Rota, it is logical that the diocesan bishop should make these 
appointments. In effect, in arts. 6 and 7 of the NSRR (1994), the promoter 
of justice and the adjunct promoter, as well as the def ender of the bond, 
are included among those offices proper to the tribunal. The promoters of 
justice and the defenders of the bond, as well as their substitutes, are ap
pointed by the Roman Pontiff through proposal of the Rotal College 
(art. 13 § 1). In the same way, the special norms for the Signatura place the 
promoter of justice and the def ender of the bond among the singular of
fices of this tribunal (art. 8). They are also named by the Roman Pontiff 
(art. 2). 

The appointment by the bishop is realized through a canonical provi
sion of free conferral (cc. 146 and 147). This freedom of designation is lim
ited only by those conditions in c. 1435. The concept of ecclesiastical office 
in c. 145 § 1 comprises, as Arrieta says, "each one of the individual charges 
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that make up the organization of the Church, and that carry out legal func
tions in a stable manner with a spiritual goal." 1 This concept is applicable 
to offices of divine law ( e. g., the Roman Pontiff or the bishops in individual 
Churches) and human law (Vicar General, Judicial Vicar, etc.). 

2. In the same way, territorial prelates and abbots, vicars, and pre
fects apostolic, and apostolic administrators whose administrations have 
been permanently established ( cc. 381 § 2 and 368) can make this appoint
ment. In a vacant See, it is unclear whether the diocesan administrator can 
appoint the promoter of justice and the defender of the bond. While c. 427 
§ 1 prescribes that the diocesan administrator possesses all the authority 
of the diocesan bishop, canon 428 § 1 notes that, during the vacancy of the 
See, the principle nihil innovetur rules. The importance of these offices 
in the service of protecting the public ecclesiastical good could mean that 
an appointment by a diocesan administrator would violate this principle. 
Since c. 1436 § 2 permits the establishment of promoter of justice and de
fender of the bond ad singulas causas, the diocesan administrator should 
respect the appointments made by the previously competent bishop, and 
if an unforeseen need for replacement arises, he could cover the demands 
of the situation through the route of designation for individual cases. Ac
cording to c. 1590 § 1 CJC/1917, the promoter of justice and the defender 
of the bond appointed for all general cases do not leave office when a va
cancy is produced in the episcopal See. They are permanent members of 
the judicial organization of the diocese, directly appointed by the bishop, 
like the judicial vicars. Canon 1420 § 4 says the promoter of justice and 
the defender of the bond do not cease, nor can the diocesan administrator 
remove them, when the See becomes vacant. The same principle perpe
tuatio iurisdictionis fights for permanency of the members of tribunals 
of justice in transitional situations, such as a vacant See (cf. c. 1512,2° 

and 3°). Garcia Failde understood that norms cc. 1420 § 5 and 1422 regard
ing judicial vicars, could "be applied, by analogy, to the promoter of jus
tice and the defender of the bond chosen for all cases, "  making those 
appointments "nothing more than for a determined time."2 

According to c. 145, the stability of the offices of promoter of justice 
and defender of the bond, depends on the canonical provision of the of
fice, which must be done in principle for all general cases. Without preju
dice, substitutions and other events regarding the promoter of justice or 
defender of the bond must be designated ad singulas causas (c. 1436 § 2). 
These, not being related with the notion of stability prescribed in c. 145 
§ 1,  cannot be titulars of an ecclesiastical office. It seems only possible hy
pothetically to consider the constitution of an ecclesiastical office when a 
promoter of justice or defender of the bond is appointed for some judicial 
case that is processed in the diocesan tribunal, anticipating a certain 

1. J.I. ARRIETA, commentary on c. 145, in Pamplona Com. 
2. J.J. GARCIA FAILDE, Nuevo Derecho Procesal Canonico (Salamanca 1984), p. 67. 
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temporarily expanded development and with a constant dedication to the 
case. Nonetheless, the office that maintained these appointments would 
not be permanent, but only prolonged by the judicial case. Thus, the per
manence of the office would not apply, since it would depend only on the 
temporality of the process, whose duration would always be so uncertain 
as to oppose the idea of stability. 

Only those appointed by the bishop for these public ecclesiastical of
fices ad universitatem causarum could hold the offices. The obligation 
of appointment that is derived from the terms constituatur in dioecesi 
promotor iustitiae of c. 1430 and constituatur in dioecesi defensor vin
culi of c. 1432 refers only to these appointments. 

In the Roman Rota, it is possible that the dean of the tribunal can en
trust in singulis causis the presentation of the oppositions to the person 
who possesses a doctorate in canon law and the diploma of a Rotal attor
ney (art. 7 §§ 2 and 4 de NSRR 1994). This is different from the substitutes, 
whose permanence is determined by the time for which the appointment 
is extended. In a diocese, the bishop may name these promoters of justice 
and defenders of the bond ad singulas causas, since the canon does not 
make exceptions. Nonetheless, it would not contradict the spirit of the ca
nonical norm, that due to the singular and limited character of these ap
pointments they be attributed to another authority of the diocesan curia, 
such as the judicial vicar. In an attempt to maintain coherence with the 
system of the CIC, the bishop would intervene at least in the approval. 
However, this is only noted as a possible solution de lege ferenda, since 
the rule of the canon is clear with respect to such appointments. In short, 
these appointments ad singulas causas contradict the notion of ecclesias
tical office in the CIC. 

3. The canon not only prescribes who must make the appointments, 
but also the specific conditions must be found in the persons chosen for 
the offices. 

First, the canon says qui sint clerici vel laici. There is no intention 
in the CIC to exclude the religious, or those that are not expressly men
tioned. All things considered, this is a distinction that is also seen in 
c. 1421, which addresses diocesan judges, who are to be clerics, although 
laypersons can be appointed, but only one can be integrated in a tribunal 
college in the case of necessity and with the authorization of the episcopal 
conference. This express mention of the lay in relation to clerics, in order 
to receive appointments that involve holders of ecclesiastical offices, is 
presented as an innovation in the CIC, so it is understandable that such a 
distinction is emphasized in the legislative text. However, the mention 
does not indicate exclusion of other faithful for these offices, such as reli
gious, whether or not they are clerics. Religious can also be appointed, 
with the appropriate authorizations of their legitimate superiors, if they 
have the qualifications of professional capacity and moral disposition re
quired by the canon. 
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Canon 1589 § 1 CIC/1917, predecessor of c. 1435, reserved these ec
clesiastical offices to priests. On the occasion of the m.p. Causas matri
moniales, although it did not prescribe that titulars of the protection of 
the public good could be laypersons, the option for laypersons was laid 
out by procedural doctrine in the reform of canon law. This was because 
advisors to the judge, such as the notary and a member of a collegial tribu
nal, could be laypersons. 3 The concession by the Roman Pontiff to the Ap
ostolic Signatura of the authority to concede authorizations to specific 
bishops, in cases of necessity, for designation of a layperson as defender 
of the bond, is well known. A favorable environment for a generalized ad
mission of laypersons to hold the offices promoter of justice and def ender 
of the bond was thus created in the commission reforming the CIC. 4 

For judges, the appointment of laypersons has a subsidiary value. 
Canon 1421 invokes the reason for laypersons' necessity, limits their num
ber in the tribunal, and mediates a certain control of the episcopal confer
ence. However, in c. 1435, clerics and laypersons are mentioned on an 
equal plane, in the same way as they are mentioned indistinctly in c. 1424 
as being advisors to the sole judge. After a prolonged evolution, a solution 
was arrived at in c. 1435. In reference to the defender of the bond, the 
canon now says, "it can be a bishop, priest or deacon, or a lay person, man 
or woman, single or married; and without specifying a specific age, as oc
curs, on the contrary, for the judicial Vicar."5 The same can be said for the 
promoter of justice. 

It is fitting, nonetheless, to make a clarification with respect to age. 
In principle we do not see a problem in that the norm of the judicial vicars 
of c. 1420 § 4 may also apply in this case; that is, the age of thirty years 
must be attained. Now the needs of dioceses may be more varied and they 
may find grave difficulty in designating titulars to these offices require 
specific academic degrees. In order to resolve these problems, dioceses 
can turn to the criterion of the age of majority; that is, eighteen years 
(c. 97 § 1). This is considered the age at which people can clearly exercise 
their rights as persons (c. 98 § 1), although this age may not seem suffi
cient for the responsibility of the defense of the public good before the tri
bunals of justice. Thus, according to the degree of responsibility of the 
office, the CIC itself determines age requirements. Such ages are usually, 
according to the transcendence of the office, greater than the age of ma
jority. Perhaps for offices like the promoter of justice and the defender of 
the bond, the age of twenty-five years required for the priesthood should 
be required or at least the twenty-three years required for the diaconate 

3. Cf. X. OCHOA, LE, V, no. 4416. 
4. Cf. Comm. 10 (1978), p. 239. 
5. M. PALOMAR GORDO, "El Defensor del vinculo en el nuevo CIC, " in El consortia totius 

vitae (Salamanca 1986), p. 410. 
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of those destined for the priesthood (c. 1031 § 1). It appears that these 
ages are within the reasonable limits of prudence. 

The canon imposes a requirement of professional technical-juridical 
aptitude for those who are to be designated. It requires an academic di
ploma guarantees the capacity or aptitude for the technical-juridical func
tion required by either of these offices. Designees for these offices must 
have obtained a doctorate or licentiate in canon law. 

Since only the legitimate competent authority of the Church can 
issue such academic degrees, it would have to be based on what is laid out 
in this respect in SapChr and the rules given for its application. Article 49 
of SapChr establishes the general requirements for these degrees. 

This rule of c. 1435 ended the criticisms arising from c. 1589 § 1 , 
which required that persons appointed to these offices be doctors of 
canon law or at least experts in canon law. As Grocholewski has indi
cated, the requirement began to be interpreted too broadly. 6 Thus, the re
quirement academic degree required for judicial vicars, associate judicial 
vicars, and diocesan judges (cc. 1420 § 4 and 1421 § 3) was also required 
for the promoter of justice and the defender of the bond. , On the other 
hand, the requirement that attorneys be doctors of canon law or at least 
vere peritus in canon law (c. 1483) was conserved. 

The designees must possess some personal conditions of a moral na
ture only the bishop who makes the appointment may assess in each case. 
Being a priest of good repute is a requirement for judicial vicars and asso
ciate judicial vicars (c. 1420 § 4). Also, for diocesan judges, who can be lay 
persons, c. 1421 § 3 requires good repute. Good repute is also required for 
procurators and is implicitly required for advocates (c. 1483). We only in
dicate parallels of the proper book VII. 

In addressing a consideration of social estimation, good repute is ob
jectively verifiable. For this purpose, the diocesan bishop collects written 
or oral information from persons trusted by the Church. Such persons 
guarantee that they are well informed and know with certainty the social 
atmosphere and human environment in which the person under consider
ation for appointment moves. Such information should be collected with 
reservation according to the common rules of prudence On the other 
hand, the qualities of prudence and zeal for justice are so personal, that al
though the qualities can for this purpose be indicated by trustworthy per
sons, such qualities signify an exercise of moral virtues whose valuation, 
ultimately, only concerns those who must make appointments. Perhaps it 
would be suitable for the bishop to obtain a degree of moral certainty or at 
least a degree of quasi-certainty in each case. The bishop should use 
factual or objective information which brings the issue to a secure 

6. Cf. Z. GROCHOLEWSKI, "Panoramica sulle novitta del nuovo diritto processuale 
canonico," in fl matrimonio nel nuovo Cadice di Diritto Canonico (Padova 1983), p. 188. 
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conscience, although the negative fear of the possibility of error cannot be 
excluded. 

The requirement of communion with the Church (c. 149 § 1), which 
implies an effective union with the pastors and the magisterium would 
have to be added. This communion is manifested specifically in the obser
vance, at least, of the precepts of the Church, practice of the sacraments, 
and practice of exemplary charity, at least within the sphere of the com
munity of which the chosen person is a part. 

Undoubtedly, although these canons say nothing to this respect, lay
persons who are in unusual situations in their marriage or who have aban
doned their children, or any persons who have incurred some canonical 
punishment, are in unfavorable situations for such appointments. The Sig
natura has rejected the ability of a person who is in an abnormal marital 
situation-such as cohabitation, free union, divorce after civil matri
mony-from acting as an attorney in a matrimonial case before the eccle
siastical tribunal. 7 On this basis, this legitimate presence in Ecclesia must 
be required for appointment to offices exercised in the Church, primarily 
if they refer to ministry of procedural protection of the public ecclesiasti
cal good. 

Finally, if we consider the offices of promoter of justice and de
f ender of the bond_as public offices to be exercised in the tribunals of jus
tice of the Church, it is fitting to also keep in mind the following facts 
which indicate the regard these offices hold within the Church. The NSRR 
(1994) requires high academic qualifications for appointment to promoter 
of justice and def ender of the bond of the Roman Rota. Specifically, the 
candidate must hold a doctorate in two fields of law, or one in canon law 
and another in civil law, and must have received a diploma as a Rotal ad
vocate. Further, the candidate must have several years of experience in 
works of the Roman Rota or at least must have performed these works in 
other ecclesiastical tribunals. Together with this high academic qualifica
tion in theory and practice, candidates must be priests of mature age, 
good habits, and prudence (art. 6 § 2). 

For the defender of the bond and for associates ad tempus, in addi
tion to the priestly qualities, candidates must also possess these same sub
jective and moral characteristics. Regarding academic qualifications, a 
doctorate in canon law and a diploma as a Rotal advocate is sufficient 
(art. 7 §§ 1 and 2). 

According to the SNAS, it is required, both for the promoter of jus
tice of the Signatura and for the defender of the bond that they have a doc
torate in canon law, demonstrate integrity in their lives and stand out for 
their juridical expertise. 

7. Cf. Reply, June 12, 1993, in Periodica 82 (1993), p. 699. 
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§ 1.  Eadem persona, non autem in eadem causa, officium 
promotoris iustitiae et defensoris vinculi gerere po
test. 

§ 2. Promotor et defensor constitui possunt tum ad uni
versitatem causarum tum ad singulas causas; pos
sunt autem ab Episcopo, iusta de causa, removeri. 

§ 1. The same person can hold the office of promotor of justice and de
f ender of the bond, although not in the same case. 

§ 2. The pro motor of justice and the def ender of the bond can be ap
pointed for all cases, or for individual cases. They can be removed by 
the Bishop for a just reason. 

SOURCES: §1: c. 1588 §1 
§2: cc. 1588 §2, 1590 §2 

CROSS REFERENCES: cc. 145 §1, 153 §2 , 193 §§1 et 4, 253 §3, 477 §1, 
485, 522, 1420 §3, 1422, 1425, 1430, 1432, 1447-
1448, 1451 §1, 1454, 1455 §1, 1456-1457, 1513, 
1522,2° et 3°, 1661 §1, 1674,2°, 1677 §3, 1732 ss., 
1740-1744 

C OMMENTARY 

Carmelo de Diego-Lora 

1. This canon was anticipated by cc. 1588 and 1590 of the CJC/1917. 
These two distinct canons have been rewritten into a single canon with 
two distinct paragraphs. 

The canon regulates three distinct phenomena. The first is the com
patibility of the offices of promoter of justice and defender of the bond. 
The second foresees the possibility of two types of appointments, in gen
eral or specifically to one or more cases. The third addresses the removal 
of appointees. 

2. The compatibility of the offices of promoter of justice and de
fender of the bond is regulated in §1 of c. 1436, which also anticipates 
when the two offices are incompatible. It responds to what c. 1588 § 1 CIC/ 
1917 anticipated, although the latter referred to the possible impediment 
of duty arising from the multiplicity of issues and cases that must be at
tended. In addition to incompatibility, this indicated the moral impossibil
ity of attending to the duties of these public offices because of insufficient 
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persons to attend to them and because of the accumulation of necessities 
that might arise. Such was not an issue of compatibility or incompatibility, 
but an issue of effective diocesan organization and distribution of duties. 

On the other hand, what the canon first does put forth is that a single 
person can be named as both promoter of justice and def ender of the 
bond. This would most frequently occur in small dioceses, especially 
when dealing with appointments require highly academically qualified 
persons. Since these appointments could only fall upon priests in the CIC/ 
1917, the choices were very limited. Because the lay faithful can now re
ceive these appointments, the choices broaden, although it is not common 
to find laypersons with the required academic credentials in scarcely pop
ulated dioceses. 

This compatibility requirement of the canon is perfectly understand
able because the two offices work toward the protection of the public 
good. The only significant difference is the generality with which the pro
moter of justice is attributed in his defense of the public good, and the 
specificity with which the def ender of the bond is attributed. 

Nonetheless, it must be taken into account that the public ecclesias
tical good can be viewed from different points of view, according to the le
gitimate interest with which a party who attempts to protect the good 
considers necessary to its defense. In a procedure of nullity of marriage, 
we can consider the judge or the tribunal as having an impartial interest in 
the search for the truth and the objective application of the law. In this 
case, c .  1452 grants specific legal powers in the service of the protection 
of the public good. In contrast, the promoter of justice, facing the disclo
sure of a notice of nullity of a marriage (c. 1674,2°), upon stating the de
mand will move toward the public interest of a declaration of nullity to 
end, for instance, a situation that could provoke a social scandal. The de
fender of the bond, on the other hand, will act with the inspiration of the 
legitimate interest, granted by c. 1432, of proposing and presenting all that 
can reasonably be put forth against the nullity of the contested marriage. 
The public good does not always have a single face, but rather many faces. 
The task of the judicial organ in such cases will be to determine which 
face of the public good deserves to be protected by truth and justice. 

Given the specification of the favorable public good that is attributed 
to the defender of the bond, it is logical that, if in a specific proceeding the 
def ender of the bond is present by mandate of the canon law in defense of 
a specific public interest, the same person who is titular of this office 
would contradict himself if exercising the office of promoter of justice. 
This latter office would indicate a focus on the same litigious object from 
an angle of the public good that is contradictory to the former. 

For this reason, the formula offered by c. 1436 § 1  should be praised, 
when on establishing the compatibility of the appointment and exercise of 
each office by the same person, it prescribes the incompatibility of the 
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same person exercising both offices in the same case. This incompatibility 
was not prescribed in c. 1588 §1 C/C/1917. 

For the same reason, c. 1447 prohibits a person who has intervened 
as judge, promoter of justice, or defender of the bond in a particular in
stance from validly acting as judge in a later instance of the same case, or 
from carrying out the role of assessor in the same case. The procedure is a 
single one, although there may be different instances. Therefore, a person 
who adopted the specific procedural position of a party remains abso
lutely incapable of exercising the role of judge or assessor to the judge in 
a later instance, even though the judge and assessor were public parties. 
Further, we must see such incompatibility projected to any other office 
that is not the same as the one exercised in the first instance. 

In the process, the objective trust must be sought. However, the pro
cess must be expounded in such a way that guarantees the truth and sin
cerity with which the parties act, especially the public parties. There is 
only one situation in which the promoter of justice or defender of the 
bond is not incompatible to act in two instances in the same case. This sit
uation occurs when the promoter or def ender consents to act in a superior 
court of appeal, in the same role and with the same procedural position, of 
action or opposition, as was carried out in the first instance. If the party 
attempted to change the procedural position in the second instance from 
that of the first instance, there would be reason to suspect that the party 
incurred cause to justify removal of the promoter of justice or defender of 
the bond (c. 1448). 

3. The first clause of c. 1436 §2 refers to the two possible forms of 
being promoter of justice or defender of the bond: ad universitatem 
causarum or ad singulas causas. These possibilities of appointment 
come from what was established in c. 1588 §2 of C/C/1917. 

Strictly speaking, only the appointment made ad universitatem 
causarum is compatible with the ecclesiastical office, which requires the 
requisite of stability (c. 145 §1). This requirement is not met in an appoint
ment for singulae causas, although the appointment may be for various 
cases and these may have a long duration. In these cases, the appoint
ments will always be dependent on the same judicial cases for which they 
have been named. Such appointments are subject to a resolutory condi
tion, which would contradict the stability required of the ecclesiastical of
fice, whose condition is permanence that at most could be conditioned on 
the factor of tempus determinatum (c. 153 §2). The actual stability of the 
office must correspond with a certain stability of appointment so that the 
public responsibilities of each office may be exercised in optimum prof es
sional competence and independence. 

As Arrieta has noted, "it should be presumed that the office is con
ferred for an indefinite period (cf. , for example, c. 522), unless a specific 
period is indicated in the document of conferral or in the law itself. The 
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document or the law could also expressly leave the determination of a pe
riod of time to the discretion of ecclesiastical authority (cf., for example, 
cc. 477, § 1, and 485)." 1 No limitation is determined with the prescription 
that the bishop appoint a promoter of justice and defender of the bond 
(c. 1435). Their appointments, in principle, would implicitly carry this di
mension of undefined time period indicated previously. Nonetheless, as 
ministers of the tribunal of justice, upon whom fall public responsibilities 
very similar to responsibilities of judicial vicars and ecclesiastical judges 
in general (cc. 1451 §1 ,  1454, 1455 § 1, 1456, 1457), the requirements estab
lished in c .  1422 for appointments of determined time period may also 
apply. Such fixation of a time period in which to exercise the office is co
herent with the stability that comes with the existence of the office itself. 
That is, it does not contradict it, as it does not contradict what is cited in 
c. 1422, as the stability is not contradicted with the office of pastor in 
those situations where the appointment for a specified period of times be
comes allowable ( c. 522). In addition, the provision of an ecclesiastical of
fice for a specified period of time is considered in c. 153 §2. 

Consequently, both the promoter of justice and the defender of the 
bond can be named indefinitely or for a specified period. In this case, by 
analogy, the proper canonical norm for judges would apply. But in addi
tion, the imperative terms of the legal texts-constituatur of cc. 1430 and 
1432, and qui officio tenetur of the last canon cited-refer to those ap
pointed ad universitatem causarum. On the other hand, those appointed 
ad singulas causas do not fulfill the obligatory requirements of constitu
tion of the offices prescribed by the cited cc. 1430 and 1432. 

In these cases, we find ourselves with circumstantial charges do not 
possess stability of office, but rather are prolonged for the duration of the 
procedure of said cases. They are charges that can be entrusted in each 
place, keeping in mind the need to offer collaborations to those who are 
proper titulars of the ecclesiastical offices. Also, for such practical rea
sons as incompatibility in the same case, substitutions for illnesses, logis
tical impossibilities, etc., or simply because of the ecclesiastical officers' 
accumulation of work, it may be necessary to make attributions for spe
cific cases to those who by law do not pertain to obligatory chart of the di
ocesan curia. 

One bishop cannot appoint in his diocese only a promoter of justice 
and defender of the bond for singular cases, since this does not meet the 
legal requirements of cc. 1430 and 1432. He can, nonetheless, appoint a 
promoter of justice and defender of the bond for an undetermined period 
of time, or for a determined period ad universitatem causarum, without 
the need to make appointments ad singulas causas. The juridical duty to 
do this, derived from the cited canons, has been completed and the organi
zation of the diocesan curia, for this purpose, is complete. 

1. J.I. ARRIETA, commentary on c. 193, in Pamplona Com. 
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4. We said in no. 1 above that the canon considers a third phenome
non; namely, removal of established appointments. The last clause of § 2 ,  
possunt autem ab Episcopo, iusta de causa, removeri, is  dedicated to 
this issue. 

a) In the words of the canon, we see that the removal must come 
from the proper bishop. Thus, in our judgment, it is clear that the norm of 
c. 1590 § 1 CIC/1917, which anticipated, in the case of vacancy, the perma
nency of the appointment, is also given in the CIC. Consequently, when 
the office is vacant, the diocesan administrator cannot make the appoint
ment for these ecclesiastical offices. The most the diocesan Administrator 
can do is order special charges, in the case of necessity, ad singulas cau
sas. In the CIC, the power of removal, like the power of appointment, is 
reserved exclusively to the bishop. With this norm, the same treatment is 
maintained as that used with greater scope in the legal expression in 
cc. 1420 § 5 and 1422 for judicial vicars and judges. 

b) Stability is given for the offices of promoter of justice and de
fender of the bond as well as for the charges of these functions to differ
ent persons ( either clerics or laypersons) for individual cases. Removal of 
the offices, like appointments, falls under the jurisdiction of the bishop by 
authority of the law. The term possunt of c. 1436 § 2 refers to both offices. 

What is proper for removal from ecclesiastical offices in general 
(c. 193 §1) applies to those designated ad singulas causas. For removal 
from ecclesiastical office, it is required by the constitution of the office it
self and by the permanence of its exercise. For those designated ad singu
las causas, it is required by the actual nature of the charge conferred, with 
the same functions in singular cases assigned to titulars of the offices in 
general, and by the nature of the procedure in which the functions are de
veloped. All procedures must be inspired by the principle semel partes 
semper partes, which is also a guarantee, when dealing with public par
ties, of independent justice and respect for the constitution of the proce
dural relationship both as it was initiated in the instance by citation 
( c. 1517) and when it was later formalized by the li tis contestatio 
(cc. 1513, 1661 § 1, 1677 § 3). Again we are presented with a phenomenon 
that maintains a certain similarity with judges and with the principle semel 
iudex semper iudex (c. 1512,2° and 3°). 

c) Finally, just cause for removal must always exist. Such cause will 
be determined by the bishop in each case. For judges in general, c. 1422 
requires legitimate and grave cause. All removals from office require just 
cause and must be done in accordance with procedures determined by 
law (c. 193 §§ 1 and 2). 

Arrieta understands grave cause for removal in general to be "[a]ny 
of the reasons provided in c. 1741 or analogous reasons based on ques
tions of discipline or the common good ( cf. c 253, § 3 on the removal of 
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seminary professors)."2 More appropriate to judicial activity, we should 
keep in mind infractions of the norms contained in cc. 1454-1457. 

Regarding the procedure for removal of pastors, Arrieta returns to 
cc. 17 40-17 44. It appears that a proceeding of instruction is not always 
necessary, especially for appointments ad singulas causas. Nonetheless, 
the bishop's decree of removal must contain the justification. That is , it 
must contain an explanation of the just cause and the reasons for such 
qualification. In addition, as c. 193 § 4 expressly prescribes, the decree of 
removal, in order to be effective, scripto intimandum est. All possibilities 
of administrative recourse anticipated in general in the CIC for decrees 
and singular administrative acts begin when the interested party receives 
the notice of removal with certainty ( cf. cc. 1732ff). 

2. Ibid. 
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1437 § 1.  Cuilibet processui intersit notarius, adeo ut nulla 
habeantur acta, si non fuerint ab eo subscripta. 

§ 2.  Acta, quae notarii conficiunt, publicam fidem fa
ciunt. 

§ 1 .  A notary is to be present at every hearing, so much so that the acts 
are null unless signed by the notary. 

§ 2. Acts drawn up by notaries constitute public proof. 

SOURCES: § 1: c. 1585 § 1; PrM 17 
§ 2: c. 1593; PrM 18 § 3 

CROSS REFERENCES: cc. 10, 470, 483-488, 1419-1420, 1425, 1438, 1 °, 
1439, 1454, 1457, 1459 § 1 ,  1472-1473, 1503 § 2, 
1509, 1511 ,  1512, 1540 § 1 ,  1541 ,  1546 § 2, 1550 
§ 2 , 1° , 1 567,  1569, 1585, 1587, 1597, 1613  § 4, 
1622 ,5°, 1623, 1626 § 1, 1629 

C OMMENTARY 

Carmelo de Diego-Lora 

1 .  The judicial notary: his functions 

a) Canon 1437 repeats at its start the first clause of c. 1585 § 1 CIC/ 
1917, eliminating the words qui actuarii oficio fungatur. At the heart of 
the corresponding consultant commission, the phrase that would describe 
the functions of the notary as superfluous1 was eliminated. Because in the 
experience of the forensic life the notary and its functions are well under
stood, legislative intent to define them would perhaps be useless. 

From another point of view, the notary is not considered in this 
canon in the same ways as the promoter of justice and the defender of the 
bond were considered in the previous canons. This is because the notary 
who acts before the diocesan tribunals pertains to a broader group of ec
clesiastical offices whose functions are structured in the chancellery of 
the curia. The notary is the one who writes acts and other public docu
ments, records all that has taken place, signs such documents, certifies 
the authenticity of the documents, and dates them. The notary also indi
cates which are original documents and draws up certified copies of them 

1. Cf. Comm. 10 (1978), p. 240. 
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(c. 484). The notary also has custody of the documents, according to the 
general requirements of cc. 486-488. 

The qualities required of notaries are common to all notaries and to 
the chancellor. Their appointment corresponds to the diocesan bishop 
( c. 4 70), who may freely remove their appointment. The diocesan adminis
trator may remove their appointment, but only with the consent of the col
lege of consultors ( c. 485; see commentary on cc. 483-485). Within the 
group of notarial offices existing in the diocesan curia, only the notary 
designated solely for judicial cases (c. 483 § 1) is of interest in this com
mentary. This notary exercises the general functions in the procedural ac
tions carried out by ecclesiastical tribunals of justice (cc. 1419,  1420 
y 1425), by tribunals constituted for second instance, such as metropoli
tan tribunals ( c. 1438, 1 °) , or by tribunals constituted for several dioceses 
by the episcopal conference with the approval of the Apostolic See 
(c. 1439). 

For the Roman Rota, art. 8 NSRR (1994) shows us the possession of 
its own chancellery, in which the moderator responds to the offices inte
gral in it. Notaries incorporated within the chancellery must hold a doctor
ate in canon law and a diploma with the title of Rotal attorney. Notaries 
must also have prior judicial experience and service. From among these 
notaries, one is selected to collect cases of Rotal jurisprudence and to 
care for his ordination and another is selected to act as librarian (art. 9). 
The figure of the notary is thus broken down into a series of functions that 
are not properly notarial. The functions that are properly notarial appear 
written in arts. 33-36. These articles identify tasks which are appropri
ated to the first, second and third notaries. The activities of conserving 
and cataloguing documents do not pertain to notaries, but to the archivist 
(arts. 10 § 1 and 37) . The moderator of the chancellery is ordinarily a 
priest chosen from among the notaries of the tribunal (art. 8) . Like other 
offices, he is designated through a proposition of the Dean, with a favor
able vote of the Rotal college, according to the norms of the RGCR. The 
moderator appears to be ultimately responsible for the functions of all the 
other notaries (arts. 3 1  and 32). 

In reference to the Signatura, SNAS art. 2, indicates there should be 
at least two notaries. Article 15 indicates some strictly notarial functions 
for these notaries: to give public faith to a series of procedural acts in 
which the notaries must be present, and to authenticate the proceedings. 
Notaries are named by the Cardinal Prefect, according to the norms estab
lished for the Roman Curia (art. 2). 

b) The procedural canonical doctrine attempts to detail the figure of 
the judicial notary, indicating the special relevance attached to the exercise 
of the notarial function in each of the proceedings that take place before 
the ecclesiastical tribunal. The eloquent words of Msgr. Del Amo are worth 
mentioning : "The notary is the magister actorum, a technician for the judi
cial proceedings, who draws up the acts with technical skill, illustrates 

803 



c. 1437 Bk. VII. Pt. I. Trials In General DE DIEGO-LORA 

them with notes, files them in order with suitable numbering and keeps 
them safe. The notary is the trustworthy public witness, both on behalf of 
the judge before the parties, and for the parties before the judge; and be
fore the superior tribunal with regard to all that was enacted and in what 
manner, in the lower tribunal. He is the appropriate channel by which au
thentic and correct petitions reach the judge, and the unaltered decisions 
of the judge are transmitted to the parties, without the violation of secrecy 
or the loss of any document. "2 After such a masterful description, it is 
enough to discuss the proper canons of the current book VII and to empha
size that the succinctness regarding the notary offered in c. 1437 is compat
ible with many references to notarial functions expressed in different 
canons. We begin with c. 1437 § 2, which contains two very important pre
cepts. 

2. Drafting of the judicial acts 

The first of these precepts is that "all judicial acts are drawn up by 
the notary." Act must be understood as the document written by the no
tary to put on record. The term includes both the acts of the case and the 
acts that express only manners of proceeding. Not only does the notary 
draw up the acts of the occurrences in each case, but he enumerates these 
acts. Each page must be incorporated in an organized manner into the 
documentary dossier. The dossier constitutes the original and the proof of 
what took place before the tribunal of justice. For this reason, the notary 
must mark the dossier's pages with a personal graphic sign that gives it au
thenticity (c. 1472). 

The notary must be present from the moment of presentation of the 
petition, through the diligence of making an effective citation of the peti
tion, and the appearance to answer the petition or possibly formulate 
some doubt. The notary's presence is required even though the wording 
may be omitted in the corresponding canons. His presence is necessary to 
draw up the appropriate act and authenticate it with his signature. In this 
way, all the procedural acts of the case that are produced until the declara
tion of a sentence are prepared. This is why, although the sentence is the 
act par excellence of the judge or the tribunal, it is not conceivable without 
the signature of the notary (c. 1613 § 4). The verification of the notary is 
necessary in the examination of witnesses (cc. 1561, 1567-1569). His verifi
cation is equally essential for the proof of judicial confession and the inter
rogation of the parties by the judge. The notary must present the acts of 
the case and other necessary documents and materials to the expert 
( c. 1577 § 2). The notary must be present to draw up the act when the 
judge receives the experts, whether it be to hear them or to ask them for 

2. J. CALVO-L. DEL AMO, commentary on c.1437, in Pamplona Com. 
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necessary explanations (cc. 1577 § 3, 1578 § 3). Sometimes the CIC does 
not mention this obligatory presence of the notary in all acts of proof. 
Other times it makes implicit mention of it, as in c. 1583, where the canon 
orders the raising of the act of judicial inspection. Implicit mention also 
occurs in c. 1544, where the canon orders that the documents incorporated 
in the process have probative force when, presented in the original or au
thentic copy, they are also deposited in the chancellery of the tribunal. 

Following this line of argument, the introduction of incidental 
causes and all acts of appeal to different resources achieve a judicial state 
in the competent tribunal serving as mediator, and of the verifying act of 
its introduction, of the notary of the corresponding tribunal. Regarding the 
objective of raising the acts of all that takes place in the proceeding, we 
refer, finally, to c. 1664. This canon addresses the contentious oral pro
cess, whose expressions are directed at acts that are written in summary 
form, giving evidence of the constant presence of the trustworthy witness. 

3. Signature of the notary and public proof 

The second precept contained in § 2 is that "the acts drawn up by the 
notary constitute public proof." The acts should be signed because the sig
nature denotes the authorization of the notary. However, § 1 of c. 1437 re
quires, under threat of nullity of the act, the signature of the notary. 
Therefore, this signature also furnishes a certainty of the authority of the 
document and offers the guarantee of judicial public proof. 

When c. 1437 states that the acts are drawn up and signed by the no
tary, it affirms that the notary is elaborating in each case a representative 
proof of the different procedural acts as they are produced. These acts are 
written versions that faithfully recall what has occurred. They contain the 
guarantee that the notary has fortified them in the exercise of his public 
office, whose principal function is to reproduce in writing what has oc
curred in the proceeding. The notary is a trustworthy witness to all that 
has occurred, independent of an interest in either party. 

Judicial notaries sometimes are subject to the public responsibilities 
required of ministers of the tribunal and their assistants, as in cc. 1454-
1457. Due to the independence that comes with the exercise of the notar
ial mission, notaries are considered incapable of giving evidence in the 
proceeding ( c. 1550 § 2, 1 °) . The principal function of the notary is the 
written transcription of the true proceedings and the authentication of 
what is written. This transcription and authentication, supported by the 
signature of the notary, is identified with the procedural act by his registry 
in the judicial acts. As Arroba Conde has taught, in each proceeding "the 
notary maintains an independent position, not only of the private or pub
lic parties, but also of the judge, making public proof of the acts of both 

805 



c. 1437 Bk. VII. Pt. I. Trials In General DE DIEGO-LORA 

with impartiality. The signature is necessary for the validity of the proce
dural acts. "3 

Section 2 of the canon says the effect of these judicial acts, drawn up 
and signed by the notary, is publicam fidem faciunt. The acts are public 
ecclesiastical documents and are included fully in the concept of docu
ments in c. 1540 § 1. They are documents in that they intentionally con
stitute proof of the procedural act. Secondly, they are representative 
documents of the actual procedural activity carried out, and as such will 
later serve to certify what has occurred. The documents are set up as 
faithful testimony to the past and formally substitute the reality that is reg
istered in writing. Thirdly, written registration of the reality makes perma
nent what occurred in a transitory manner. 

Regarding the probatory nature and force of the public documents, 
there are different works related to the documentary procedure of nullity 
of marriage, addressing the first of them. 4 It contains all the necessary in
formation and is omitted here because it is outside of the limits of this 
commentary. 

4. Scope of judicial public proof authenticity and genuineness of 
the documents 

The precept of c. 1437 § 2 must be understood, in principle, in light 
of c. 1541. That is, as long as no contrary and evident argument exists, 
public documents are drawn up and signed by the notary are proof of all 
that is directly and principally affirmed within them. On one hand, the 
documents present an assumption iuris tantum ( c. 1585) of accuracy, and 
therefore truth, of the act documented. On the other hand, the favorable 
assumption of the document is limited, as it is restricted to what is di
rectly and principally affirmed in the document. That is, those primary as
pects of public documents, are related to the case and the purpose of its 
elaboration, have the presumptive favor of truth. Other secondary aspects, 
such as the date of birth in a certification of baptism, are not protected by 
the assumption. 

Nonetheless, in judicial acts, the notary must record in writing all he 
directly perceives through his senses, in such a way that all he has wit
nessed is recalled in the act. Of the notices and affirmations made in the 
procedural act, the truths of declarations of will, etc., the notary is the 
trustworthy witness of all that was done in the proceeding. It does not 
cover, under the proof of the judicial notary, the value or the veracity of 

3. M.J. ARROBA CONDE, commentary on c. 1437, in A. BENLLOC (Ed.), C6digo de Derecho 
Canonico (Valencia 1993), p. 635. 

4. Cf. C. DE DIEGO-LORA, "Naturaleza y supuesto documental del proceso 'in casibus 
specialibus,"' in Ius Canonicum 14 (1974), pp. 252-347. 
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the same declarations of will with those that made such affirmations. All 
that occurred externally and could be perceived directly by the judicial 
notary, on recalling it in the act and putting it down in writing is assumed 
to have taken place. The judge or tribunal will, in its decision, validate 
such affirmations, but it will assume that everything expressed in the judi
cial act in fact occurred because it was recognized in the direct perception 
of the notary. On the other hand, determining the limits of what is per
ceived directly by the notary, which is the basis on which he responds, is 
what the notarial doctrine comes to discern. Within the body of the public 
document , it is what the notary qualifies as authentic. 

The current CIC has omitted the concept of genuineness of the pub
lic document, a concept was included in c. 1815 CIC/1917. Nonetheless, a 
public document, like a judicial act, whichrecalls what took place before 
the judicial organ and remains a genuine description through the judicial 
notary of all that took place in his presence. All of this description has the 
value of genuineness, since there is commonly no mediation between the 
occurrence and the written verification of the notary. There is a synchrony 
between the realization and the verification of the act. 

Nonetheless, the word commonly remains written intentionally. Rel
ative to the declaration of the witness, c. 1567 § 1-a good expression of 
what is being said-orders that the notary immediately put in writing the 
replies of the witness. Section 2 of the same canon authorizes the use of a 
tape recorder. So as not to lose the immediacy between the declaration of 
the witness and the notarial verification, the canon requires that replies be 
put in writing as soon as possible. The writing must be signed whenever 
possible, not only by the notary, but also by the deponents. Thus, in spite 
of the use of the tape recorder, the genuineness of the act is conserved. 
This justifies the authenticity of all that is written by the notary, which 
tends to remain more emphasized with what is prescribed for the writing 
of the acts in c. 1569. 

Further, when c. 1568 prescribes that the notary should record et 
generatim de omnibus memoria dignis quae forte acciderint, it is impos
ing upon the notary an obligation to make a genuine record. This avoids 
reducing the general authenticity of the document elaborated by the judi
cial notary to mere public proof of what directe et principaliter in the 
document is affirmed. Thus, authenticity extends to the whole of the judi
cial act. This extension of the authenticity of the judicial act is different 
from the non-judicial notarial act. It is important to remember that the 
written verification of the procedural acts is directed first to the accredita
tion of what is said and done in the judicial presence. That is, the totality 
of the procedural act is what is put at the disposal of the judge or tribunal 
so that, at the appropriate procedural moment, they may determine the 
truth of declarations of will were made during the proceedings and were 
verified notarially. The judge will also make the appropriate and necessary 
declarations regarding their significance and juridical importance. 

807 



c. 1437 Bk. VII. Pt. I. Trials In General DE DIEGO-LORA 

The authenticity the intervention of the notary provides to the genu
ine elaboration of the procedural act allows the whole judicial act to be at 
once genuine and authentic. In addition, in the whole of the writing, this 
surpasses the limits of the assumption of c. 1541. It even overcomes the 
resistance of the parties and witnesses to sign the proper declarations, 
since public verification supplies the same force as the voluntary sub
scription of the interested parties ( c. 14 73). Strictly speaking, the acts and 
juridical business exist by themselves, by the fact of producing legitimate 
subjects. However, these acts merit, and sometimes require, that they be 
verified notarially in order to reach the efficacy of public proof granted in 
c. 1541 .  On the other hand, the procedural juridical acts only exist if they 
are part of the public verification of the acts subscribed by the notary. 
Without public verification, procedural acts do not really exist. The rele
vance of the formal element in the proceeding is discovered when consid
ering this formal diversity in the production of the juridical acts. It 
sufficiently explains c. 1437 § 1 when it prescribes the nullity of the pro
ceedings if the acts that should be verified are not signed by the notary. 
For genuineness, the true material is projected in the formal document. 
The public person who subscribes or certifies the document makes public 
proof of its contents before all. 

5. Considerations regarding the authenticity of the different types 
of copies 

Genuineness and authenticity are united in the procedural acts, 
drawn up and signed by the notary. The probatory power of the judicial 
notarial act stems from this. On the other hand, copies of the original acts, 
deposited in the tribunal chancellery, will be authentic ( c .  1544) if sub
scribed by the notary. However, if the proper genuineness of the written 
transcription is lacking in the act itself, it will give such copies the efficacy 
of c. 1541. The same occurs with transcriptions ordered from the notary 
by the judge with respect to the original documents that are outside of the 
proceeding. Such transcriptions are incorporated, according to c. 1546 § 2. 

There is also mention of the copies of the original acts, which must 
be submitted to the superior tribunal in the case of an appeal (c. 1474 § 1). 
Strictly speaking, in addressing such copies, the effects should be those of 
c. 1541 .  Nonetheless, the notary who acted in the prior instance must ex
pedite these copies to ensure that the certifying function is carried out in 
the same procedural environment in which the originals were elaborated, 
even though this elaboration is completed for another superior instance. 
These copies are replicas of the actual proceeding took place in the infe
rior instance. It can be said that, through these copies, duly authenticated 
by the notary of the tribunal a quo, the tribunal ad quem will receive 
them-although the canon says nothing to this respect-with the same 
merit as if they were the original acts; that is, with a presumption iuris of 
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genuineness. If the veracity of one or another specific point is challenged, 
the copies are reconcilable in that the judge or superior tribunal can order 
appropriate comparisons to be made with the originals for the purpose of 
authorizing the accuracy of the copies. Nevertheless, if the copies expe
dited for appeal have not been challenged, or if they have been challenged 
and authenticated, the copies will cover with public judicial proof the 
whole of the act as addressed in the original written act. In our estimation, 
the limited effectiveness of public proof in c. 1541 refers not to the judi
cial acts, but to the notarial documents that have been either elaborated 
outside of the proceeding and brought as probatory instruments in rela
tion with the intended object, or are serving to authenticate the titles of le
gitimacy of the litigating parties. 

Finally, c. 1475 § 2 indirectly stresses that the judicial notary, as an 
office of the chancellery of the diocesan curia appointed only for judicial 
matters (c. 483 § 1), also carries out functions relating to the custody of 
the documents (c. 486 § 1). Further, in accordance with c. 484,3°, authen
tic copies of originals under the notaries' power can be drawn up ad extra. 
Given the secret nature frequently found in procedural activity and the 
fact that copies produce their effect outside of the proceeding itself by 
elaborating the original document, the power to certify, through the draw
ing up of copies (judicial acts), while it is a certifying task carried out by 
the notary-and also by the chancellor-with the further effects of 
c. 1541, cannot be carried out without order of the judge. The specific au
thorization to certify depends on such order of the judge, while the certify
ing function itself receives authentication by the notarial authority. 

6. Nullity of judicial acts 

The act drawn up and signed by the notary becomes public proof, ac
cording to c. 1437 § 2. However, § 1 prescribes that acts not signed by the 
notary are invalid. 

This invalidity is expressly established, in accordance with the re
quirements established for nullity in c. 10. Consequently, it is advised that 
any of the existent parts of the act lack the signature of the notary can 
promote an incident of nullity of acts, according to c. 1587 and supported 
in c. 1437 § 1. Now, if no incidental case has been introduced and the judg
ment has been pronounced, when dealing with a proceeding that affects 
only the good of private persons, such nullity can be rectified in the judg
ment in accordance with c. 1619. We understand that such remedy can 
only be produced by the final judgment, because, while it lacks the signa
ture, it is appropriate to submit against the null act a complaint of nullity 
of the judgment, together with the appeal, on the basis of c. 1622,5°. 

It would also be appropriate to submit a complaint of nullity inde
pendent of the appeal if the lack of a signature of the notary is reported in 
a timely manner. This is always true when dealing with cases affect the 
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public ecclesiastical good. The time limit for submitting the complaint is 
three months from the time notice of the publication of judgment is pre
sented to the parties ( c. 1623). 

We further understand that, if the judge before pronouncing the judg
ment makes note of the lack of notarial signature in the judicial act, he 
should declare the judgment's nullity ex officio. Since these defects of nul
lity are among those that can follow the nullity of the judgment, the judge 
can directly take the initiative of declaring nullity in any phase or level of 
the proceeding (c. 1459 § 1). To prudently make the proceeding ex officio, 
the judge should give notice to the promoter of justice to appear in per
son, as a necessary third party in the manner of c. 1597, and should submit 
the incidental case of nullity or the complaint of nullity against the judg
ment (c. 1626 § 1). It can be understood that the public good is at stake 
when the judicial acts are elaborated without the necessary notarial guar
antee. 

7. Final references to couriers and "apparitores" 

The authors have noted in their comments on c. 1437 that no men
tion is made of the public judicial proof attributed by c. 1593 CIC/1917 to 
the couriers' and bailiffs' acts of judicial notice and execution in which, re
spectively, they intervene in the CIC/1917. 

Some authors think the offices of courier and bailiff are not actually 
necessary. Couriers have been substituted by the public postal service or 
similar means ( c. 1509) as a means of making citations. Other authors con
sider this subject to be a matter for the regulations of each tribunal. For 
example, Arroba Conde states, "The Code does not speak of a courier, but 
it does not imply that this figure of the ecclesiastical tribunal should dis
appear, since this office is necessary from the practical and organizational 
point of view (cc. 1509, 151 1, 1512). His/her appointment is governed by 
the specific regulations of the tribunal. "5 The question remains whether 
one can be granted an ecclesiastical office of public faith in a regulatory 
manner. Perhaps the norm established by the particular law is necessary, 
referring us to the last terms of c. 1509 § 1. 

In any case, in the coetus of consultors, this subject did not pass un
noticed and in session II (May 15-19, 1978) the question was resolved. The 
three canons existed in the old schema ultimately were reduced to a sin
gle canon. The figure of the courier was omitted, as it did not pertain to 
the reality of the ecclesiastical tribunals of our time. Thus the article in 
which these ecclesiastical offices were understood disappeared. In its 
place a single canon established the office of notary, following the canons 

5. M.J. ARROBA CONDE, commentary on C. 1437, cit. 
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address the promoter of justice and the defender of the bond. The CIC ad
dresses these three ecclesiastical offices of the diocesan justice tribunal. 6 

Nonetheless, many years later art. 12 of the NSRR (1994) considered 
that the couriers and apparitores are included among the offices in the tri
bunal. Further, art. 40, although functionally identifying the offices in a 
certain manner, indicated their functions in the proceedings and, as pre
scribed in its no. 1 ,  certifies (fidem facere) in the notifications of the cita
tions and in the acts of the tribunal, following the proper tradition and 
current practice. 

6. Cf. Comm. 10 (1978), pp. 240-241. 
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CAPUT II 
De tribunali secundoe instantioe 

CHAPTER II 

The Tribunals of Second Instance 

Firmo praescripto can. 1444 § 1 , n. 1 : 
1 ° a tribunali Episcopi suffraganei appellatur ad tribu

nal Metropolitae , salvo praescripto can. 1439; 
2° in causis in prima instantia pertractatis coram Me

tropolita fit appellatio ad tribunal quod ipse , pro
bante Sede Apostolica , stabiliter designaverit; 

3° pro causis coram Superiore provinciali actis tribunal 
secundae instantiae est penes supremum Moderato
rem; pro causis actis coram Abbate locali , penes Ab
batem superiorem congregationis monasticae. 

Without prejudice to the provision of Can. 1444 § 1 n. 1: 
1 ° an appeal from the tribunal of a suffragan Bishop is to the tribunal of 

the Metropolitan, without prejudice to the provisions of Can. 1439; 
2° in cases heard at first instance in the tribunal of the Metropolitan, the 

appeal is to a tribunal which the Metropolitan, with the approval of 
the Apostolic See, has designated in a stable fashion; 

3° for cases dealt with before a provincial Superior, the tribunal of sec
ond instance is that of the supreme Moderator; for cases heard before 
the local Abbot, the second instance court is that of the Abbot supe
rior of the monastic congregation. 

SOURCES: c. 1594 §§  1, 2 et 4; CD 40; ES I, 42 

CROSS REFERENCES: cc. 431, 1419, 1423, 1427, 1439, 1440, 1444 

812 



ORTIZ Tit. II. Ch. II. The Tribunals of Second Instance 

C OMME NTARY 

Miguel Angel Ortiz 

c. 1438 

Functional competency comes from the proper configuration of the 
canonical procedural system, which is articulated in a manner similar to 
the solution generally adopted in the civil scope, 1 with attention to human 
fallibility and around a multiplicity of instances. In effect, the multiplicity 
of instances is one of the constitutive principles of the canonical process. 2 

Our procedural system involves diverse tribunals, hierarchically or
ganized and with a relationship of subordination in terms of the tribunals' 
stability and in terms of the revision of decisions of inferior tribunals by 
superior tribunals. Such subordination is not of a disciplinary or adminis
trative nature, since each tribunal enjoys total autonomy and indepen
dence derived from the authority of the bishop or ordinary, respectively. 3 

The judicial independence acts in such a way that the superior tribunal, 
even when it issues a sentence contradicts that of the inferior court, does 
not modify the valid decision of the first instance. 'I\vo sentences will exist 
without the second altering the content of the first, whose content was de
termined by the judges of the first tribunal. This independence also refers 
to the relationship of the tribunal with the proper ordinary and the judicial 
vicar (cf. cc. 1422 and 1425 § 5). On the other hand, the possibility of im
posing sanctions on the judges (cf. c. 1457 § 1) does not involve any inter
ference in their decisions. Their decisions are only contestable before the 
competent tribunal. The stability of the sentence determines one of the 
fundamental differences between the exercise of judicial and administra
tive powers. The act of the superior administrative organ can modify the 
act of the inferior ( cf. c. 1739). On the other hand, the sentence of the su
perior tribunal can disagree with that of the inferior, but cannot make the 
challenged sentence say something different from what the judges in this 
previous level decided. The issue is of extreme importance for cases in 
which the execution of the sentence requires two conforming decisions 
(cf. c. 1684). If the second decision does not agree with the first, a deci
sion from a third instance is required. The third decision must conform to 
one of the prior decisions. 4 

1. For example, A. DE LA OLIVA-M.A. FERNANDEZ, Derecho Procesal Civil, II (Madrid 1990), 
p. 200. 

2. Regarding the ecclesiological basis of that functional hierarchization, cf. J. LLOBELL, 
"Centralizzazione normativa processuale e modifica dei titoli di competenza nelle cause di 
nullita matrimoniale," in Ius Ecclesiae 3 (1991), p. 436. 

3. Cf. M.J. ARROBA CONDE, Diritto processuale canonico (Rome 1993), p. 125; 
P.A. BONNET, "I tribunali nella loro diversita di grado e di specie," in P.A. BONNET-C. GULLO 
(Eds.), fl processo matrimoniale canonico, 2nd ed. (Vatican City 1994), p. 187. 

4. Regarding the concept of conformity, see commentary on the title "Matrimonial 
Processes." 
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The principle of multiplicity of instances is founded in the hierarchy 
that, in its initial formulation, runs parallel to the ecclesiastical organiza
tion. However, sometimes, the tribunal of a diocese or of a metropolitan 
can revise the decision of the tribunal of another diocese or archdiocese. 

Canons 1438 and 1439 establish the competent tribunal to make 
known in the second instance. If the appeal does not state the tribunal be
fore which it will be heard, it is presumed that the tribunal will correspond 
to the canons of this chapter (cf. cc. 1440 and 1632). 

But, the possibility of elevating the appeal to the Holy See of cases 
decided by ordinary tribunals of first instance should be kept in mind, as 
underlined by c. 1438 in its reference to "the provisions in c. 1444 § 1,1°". 
The Roman Rota will judge this appeal ( cf. PB 128, 1 °). Thus, it will be 
competent in the second instance for ordinary tribunals in the first in
stance and elevated to the Holy See for legitimate appeal (interposed be
fore the judge who presided in the first instance, as in c. 1630 § 1). Upon 
notifying the parties of the decision, the tribunal makes this possibility 
available to them (cf. c. 1614).5 Canon 1444 § 2 in fine also recognizes the 
competence of the Rota to receive appeals in two other situations. Unless 
the rescript of commission determines something different, these include 
cases dictated by the Rota in the first instance, in application of c. 1405 
§ 3, and cases the Roman Pontiff would have received in his tribunal and 
charged to the Rota. In this way, the Rota shows a competency concurrent 
with the peripheral tribunals (if one party appeals to the corresponding 
local tribunal and the other appeals to the Rota) that is resolved in favor 
of the apostolic tribunal. Although c. 1632 § 2 excludes what is set forth in 
c. 1415, if the conflict is between the apostolic tribunal and an inferior 
one, the application of c. 1417 § 2 resolves the issue in favor of the Rota. If 
there is an appeal, the jurisdiction of the judge who began the case should 
be suspended. 6 

The Roman Pontiff can also resolve cases he reserves to himself and 
are not committed to the Rota (cc. 1417 § 1 and 1442). He may also resolve 
cases through judges assigned by him. In both situations, these decisions 
issued in first instance cannot be appealed, as established in c. 1629, 1 ° 

(also c. 333 § 3). Canon 1629,1° also excludes the appeal of decisions of 
the Apostolic Signatura, although it does not appear to absolutely exclude 
any revision of these decisions. 7 

5. The Apostolic Signature should remind the outlying tribunals of that obligation with a 
certain frequency: cf. Z. GR0CHOLEWSKI, De ordinatione ac munere tribunalium in Ecclesia 
ratione quoque habita iustitiae administrativae, in Ephemerides Juris Canonici 48 
(1992), p. 63. 

6. See commentaries on cc. 1415 and 1417. Cf. sentence coram POMPEDDA, December 14, 
1992, in Ius Ecclesiae 5 (1993), pp. 597-602, and the commentary of J. LL0BELL, "La necessita 
della doppia sentenza conforme e l 'appello automatico ex can. 1682 costituiscono un 
gravame? Sul diritto di appello presso la Rota Romana," in Ius Ecclesiae 5 (1993), pp. 602-
609. 
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Bringing into this point the sense of c. 1594 § 1 CJC/1917, c. 1438,1° 

establishes that the ordinary tribunal recognizes appeals of the diocesan 
tribunals ( c. 1419) is the metropolitan tribunal. If, in first instance, an 
inter-diocesan tribunal selected according to c. 1423 judged the case, the 
appeal will follow the course indicated in c. 1439. Number 1 ° of c. 1438 ad
dresses the case in the decision of a tribunal of a suffragan diocese is 
being appealed. Number 2° considers an appeal against a decision issued 
in first instance by the metropolitan tribunal. 

The metropolitan tribunal is the same tribunal that is competent in 
first instance to judge cases presented in the metropolitan diocese. The 
decision issued in first instance by the metropolitan tribunal should be ap
pealed before another tribunal. Canon 1438,2° establishes that this will be 
the tribunal the metropolitan diocese "has designated in stable fashion, 
with approval of the Apostolic See". Canon. 1594 § 2 CJC/1917 anticipated 
that the appeal would be made "to the local ordinary that the Metropolitan 
had permanently designated with approval of the Apostolic See." 

Approval of the local ordinary's designation corresponds to the Ap
ostolic See (PB 124,4°). Until 1988, unless mediated by the creation of an 
interdiocesan tribunal, the SCB, the SCEC and the SCEP carried out this 
approval. 8 The intervention of the Supreme Tribunal is the logical conse
quence of its competency as "Congregations of Justice."9 Ordinarily, the 
designation will be to the tribunal of another metropolitan diocese, that of 
some suffragan diocese in the same province (for example, the tribunal of 
Trnava designated Nitra, its suffragan10) or even an interdiocesan tribunal 
(for example, the appeals tribunal for the metropolitan of Olomuc is the 
interdiocesan tribunal of Prague 1 1) .  When the Apostolic Signatura con
cedes its approval, the consent of the tribunal the metropolitan wishes to 
designate is also required. 

Canon 1438,3° establishes the tribunal of second instance for reli
gious: "for cases dealt with before a provincial superior, the tribunal of 
second instance is that of the supreme moderator; for cases heard before 
the local abbot, the second instance court is that of the abbot superior of 
the monastic congregation." 12 In a case between religious of different in
stitutions or between a religious and a non-religious (c. 1427 § 3) heard by 

7. See introduction to the title "The Competent Forum" and SNAS, aa. 58, 77 and 82; cf. 
J. LL0BELL, "Note sull'impugnabilita delle decisioni della Segnatura Apostolica," in Ius 
Ecclesiae 5 (1993), pp. 675-698. 

8. Cf. Z. GR0CH0LEWSKI, "I Tribunali," in La Curia Romana (Vatican City 1990), p. 413. 
9. See commentary on 1445. 

10. Cf. Signatura, Deer., July 31, 1991, prot. no. 4047/91 SAT; the information is taken from 
Z. GR0CH0LEWSKI, "De ordinatione ac munere tribunalium . . .  " cit., p. 50. 
11 .  Cf. Signatura, Deer., November 19, 1990, prot. no. 4042/90 SAT. 
12. See commentary on c. 1427. Regarding the matter, X. OCHOA, "Ordinatio tribunalium 

religiosorum iuxta vigentem disciplinam," in Commentarium pro religiosis 63 (1982), pp. 3-
21 and 64 (1983), pp. 124-141; especially, pp. 138-140. 
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a secular tribunal in first instance, the appeal follows the corresponding 
path. The canon does not take into consideration cases decided in first in
stance by the supreme moderator of the institution or of the superior 
abbot of the monastic congregation (c. 1427 § 2). The second instance will 
be judged in a superior tribunal; namely, the Rota or another tribunal de
termined in the constitutions, with approval of the Holy See.13 It is appro
priate to consider whether a tribunal pertaining to the same institution or 
congregation can hear a second instance case. Although the general rule 
of appeal requires that an independent organ hear the second instance, the 
possibility that the superior tribunal be part of the institution or congrega
tion could be def ended, given the peculiar nature of the appeal. This sec
tion admits that the supreme moderator or the superior abbot can receive 
the appeal in cases heard before provincial superiors or local abbots. 

Paragraph 3 of c. 1594 CJC/1917 addressed which tribunal should 
hear appeals of cases heard in first instance before an archbishop without 
suffragans or a local ordinary immediately subject to the Holy See. These 
cases should be appealed before the tribunal of the metropolitan dis
cussed in c. 285 CJC/1917. Christus Dominus 40 eliminated pro regula di
oceses directly subject to the Apostolic See. ES I, 4 referred its application 
to the bishops' conferences and c. 431 has recalled the provision of Chris
tus Dominus 40, which stated that as a general rule, free dioceses do not 
exist. The revision of c. 1594 CJC/1917 consequently eliminated the refer
ence to these cases cum in nova Cadice figura Metropolitae sine suf
fraganeis suppressa erit et non amplius erunt Episcopi dioecesani 
immediate Sedi Apostolicae subiecti.14 Yet there are exceptions to the 
general rule, since the prohibition is not absolute. The Signatura must de
termine the tribunal of appeal in such cases, with procedures similar to 
those followed in metropolitan tribunals.15 

Canon 1438,2° has also been used to determine the tribunal of sec
ond instance of personal circumscriptions. This has been done by Art. XIV 
of SMC, 16 as well as by the Apostolic Signatura when approving the ap
peals tribunal of the tribunal of the Opus Dei Prelature.17 The pastors of 
these circumscriptions do not necessarily have to erect a proper tribunal 
of the circumscriptions, because the faithful of the circumscriptions are 
"also members of the particular churches in which they live and work."18 
If the ordinariate lacks the proper judicial organization, the tribunal of the 

13. Cf. L. CHIAPPETTA, fl Cadice di Diritto Canonico (Naples 1988), no. 4684. 
14. Comm. 10 (1978), p. 242. 
15. Cf. Z. GR0CH0LEWSKI, "I Tribunali . . .  " cit., p. 413; idem "De ordinatione ac munere 

tribunalium . . .  " cit., p. 50; F. GIL DE LAS HERAS, "Organizaci6n judicial de la Iglesia en el nuevo 
C6digo," in !us Canonicum 24 (1984), p. 138. 

16. See commentary on c. 1419; cf. A. VIANA, Territorialidad y personalidad en la 
organizaci6n eclesidstica. El caso de los ordinariatos militares (Pamplona 1992), pp. 226ff. 

17. Cf. STSA, Deer., 15.I. 1996, prot. n. 4419/1/96 SAT. 
18. Cf. CDF, Carta Communis notio, 16. 
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diocese where the ordinariate has its curial see will be the competent tri
bunal. In such a case, "the statutes will permanently designate the tribunal 
of appeal" (SMC, a. XIV). If, on the other hand, the ordinariate has its own 
tribunal, "appeals will be carried to the tribunal permanently designated 
by the same military Ordinariate, with prior approval of the Apostolic See" 
(SMC, a. XIV). It falls to the Signatura to give this approval. In the same 
way that the military ordinary cannot choose the tribunal of first instance 
if it lacks its own tribunal, without the corresponding ex lege of the dio
cese where the curia has its domicile, neither can it freely determine the 
tribunal of the second instance, since such tribunal should be established 
in the statutes. 

Most ordinariates lack their own tribunal of first instance. 1 9  Al
though the SMC says nothing concerning the need for approval of the Holy 
See to create a tribunal of first instance, the approval requirement guaran
tees the need for permission. It does not appear that the tribunal of sec
ond instance can be part of the judicial organization of the ordinariate 
itself, in the same way that the bishop does not have authority to establish 
a tribunal of appeal in the diocese. Article XIV of the SMC prohibits this 
upon accepting c. 1438,2°. Thus, as opposed to the current criterion in the 
appeal of tribunals of religious (that can be resolved in the same institu
tion or congregation), the decision of first instance of the tribunal of the 
ordinariate should be appealed ex nova et integro before judges of an
other ecclesiastical jurisdiction in the same nation as the ordinariate.20 

The nonexistence of a diocesan tribunal of appeal for cases of the di
ocese itself emphasizes the disappearance of all tribunals of first instance 
inferior to the diocesan bishop, whose decisions can be appealed before 
the tribunal of the bishop.21  The CIC also does not recall the possibility of 
delegated tribunals. It omits all reference to the competent tribunal in 
second instance in these cases. The bishop can delegate the judicial au
thority; the judge cannot (c. 135 § 3).22 Also, the general superior can 
judge through a delegate (c. 1427 § 2). Upon reviewing the rule, one con
sultant proposed that the lake be filled, and made some mention of these 
delegated tribunals. In order to avoid even the image of the lake, it was 
agreed to eliminate from the wording of the pertinent chapters the ex
pression "ordinary." Thus, as opposed to the tenor of the CIC/1917, the 
current CIC speaks of the tribunal of first and second instance and of 

19. Cf. E. BAURA, Legislazione sugli ordinariati castrensi (Milan 1992), p. 34; idem 
"L'ufficio di Ordinario militare. Profili giuridici," in Ius Ecclesiae 4 (1992), pp. 408ff. 
20. Cf. A. VIANA, Territorialidad y personalidad . . .  , cit., pp. 228ff. To the contrary, cf. 

J .  BEYER, "Quelques notes et indications pour la nouvelle redaction des Statuts des 
Ordinariats militaires," in Militum Cura Pastoralis 1 (1987-2), p. 27; idem "Les Tribunaux de 
l'Ordinariat militaire," in Militum Cura Pastoralis 2 (1988-2), p. 56. 
21. See above, the commentary on tit. I, part. I of book VII, no. 5. 
22. Cf. J.M. PINTO, "La giurisdizione," in P.A. B0NNET-C. GULLO (Eds.), fl processo 

matrimoniale canonico, cit., p. 127. 
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tribunals of the Apostolic See.23 In any case, regarding the second in
stance of the possible delegated tribunal, the judicial power of the bishop 
is exhausted with the decision of the tribunal, vicariate, or delegate ( cf. 
c. 1419). The appeal should be proposed before the respective tribunal of 
appeal. 

In Spain, the criteria sanctioned in these canons regarding the deter
mination of the tribunal of second instance are weakened in view of the 
competency of the Rota of the Nunciature of Madrid to hear in the second 
instance cases that were judged in first instance by any Spanish metropo
litan tribunal or by any tribunal immediately subject to the Apostolic 
See.24 The Nunciature of Madrid also hears cases in second instance, in 
particular (fulfilling the requirements of a. 37 3 of the cited rule, "petition 
of the parties and approval of the Metropolitan"), matrimonial cases the 
Nuncio presents to it and were judged in first instance by suffragan tribu
nals. (In addition to these cases, the Rota of the Nunciature hears in first 
instance cases conferred to the Nuncio by petition of any Spanish bishop 
(a. 37, 2.) The Nunciature also hears those cases judged in the second in
stance by a metropolitan tribunal, by an inter-diocesan tribunal of the sec
ond instance, or by the same Spanish Rota. Nevertheless, either party may 
take directly to the Roman Rota cases heard in the first or subsequent in
stance by an ecclesiastical tribunal in Spain. If one of the parties should 
appeal to the Roman Rota and the other to the Rota of the Nunciature, the 
Roman Rota will hear the case (Art. 38). 

23. Cf. Comm. 10 (1978), pp. 244ff. 
24. Cf. a. 37, 1 ,  a) of the M.P. Nuntiaturae Apostolicae in Hispania, October 2, 1999, en 

AAS 92 (2000), pp. 5-17. Regarding the national tribunals of third instance, see commentary 
on 1444. The Holy See tends to avoid those exceptions: cf. Z. GROCHOLEWSKI, "De ordinatione 
ac munere tribunalium . . .  " cit., p. 55. 
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1439 

Tit. II. Ch. II. The Tribunals of Second Instance c. 1439 

§ 1. Si quod tribunal primae instantiae unicum pro 
pluribus dioecesibus, ad normam can. 1423, constitu
tum sit, Episcoporum conferentia debet tribunal 
secundae instantiae, probante Sede Apostolica, con
stituere, nisi dioeceses sint omnes eiusdem archidio
ecesis suffraganeae. 

§ 2. Episcoporum conferentia potest, probante Sede 
Apostolica, unum vel plura tribunalia secundae ins
tantiae constituere, etiam praeter casus de quibus in 
§ 1.  

§ 3. Quod attinet ad tribunalia secundae instantiae, de 
quibus in §§ 1-2, Episcoporum conferentia vel Epis
copus ab ea designatus omnes habent potestates, 
quae Episcopo dioecesano competunt circa suum tri
bunal. 

§ 1. If a single tribunal of first instance has been constituted for several 
dioceses, in accordance with the norm of Can. 1423, the Bishops' 
Conference must, with the approval of the Apostolic See, constitute a 
tribunal of second instance, unless the dioceses are all suffragans of 
the same archdiocese. 

§ 2. Even apart from the cases mentioned in § 1, the Bishops' Conference 
can, with the approval of the Apostolic See, constitute one or more 
tribunals of second instance. 

§ 3. In respect of the second instance tribunals mentioned in §§  1-2, the 
Bishops' Conference, or the Bishop designated by it, has all the pow
ers that belong to a diocesan Bishop in respect of his own tribunal. 

SOURCES: § 1: PIUS PP. XI, m. p. Qua cura, 8 aug. 1938, II (AAS 30 
[1938] 410-413); SCDS Deer. Excellentissimi Ordinarii, 20 
dee. 1940 (AAS 33 [1941] 363-364); SCDS Deer. Per decre
tum, 25 mar. 1952 (AAS 44 [1952 ] 281-282); SCDS Deer. Ex
cellentissimi Ordinarii, 31 dee. 1956 (AAS 49 [1957] 163-
169); REU 105; Signatura Normae, 28 dee. 1970, 2 § 1 (AAS 
63 [1971] 486-488); Signatura Reser., 2 ian. 1971 
§ 2: Signatura Normae, 28 dee. 1970, 2 § 3 (AAS 63 [1971] 
486-488) 
§ 3: Signatura Normae, 28 dee. 1970, 4 (AAS 63 [1971] 486-
488) 

CROSS REFERENCES: cc. 431, 433, 1423, 1438, 1444, 1445, 1632, 1653 
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C OMMENTARY 

Miguel Angel Ortiz 

ORTIZ 

This canon is an exception to the ordinary system of assigning tribu
nals of second instance outlined in c. 1438. Along with the introduction of 
interdiocesan tribunals of first instance (cf. c. 1423 and commentary), 
c. 1439 determines the corresponding appeal tribunals.1 According to the 
first paragraph, there are three possibilities: 

a) The interdiocesan tribunal of first instance unites several dioceses 
pertaining to the same ecclesiastical province, excluding the metropolitan 
diocese. The metropolitan tribunal is the tribunal of appeal, since it will be 
so for each of the tribunals of the dioceses that form the interdiocesan tri
bunal. It is not necessary that the interdiocesan tribunal include all the 
suffragan dioceses of the metropolitan diocese. It is sufficient that all the 
dioceses that make up the interdiocesan tribunal pertain to the same prov
ince. 

b) If the metropolitan diocese is included among the dioceses per
taining to the same province, appeals will be made before the tribunal that 
the episcopal conference has established in a stable manner, with ap
proval of the Apostolic See. That is, a tribunal set up in a stable manner by 
the metropolitan diocese will not receive appeals, according to c. 1438. 
Rather, appeals will be heard by the interdiocesan tribunal established by 
the episcopal conference, according to the rule of c. 1439. 

c) The same solution will be followed when dealing with dioceses of 
different ecclesiastical provinces, even though none of the dioceses is of a 
metropolitan diocese. 

As a general rule, when an interdiocesan tribunal consists of dio
ceses from different provinces or an interdiocesan tribunal includes the 
metropolitan diocese, hears a case of first instance, the bishops' confer
ence should establish an interdiocesan tribunal of second instance. This 
rule allows exceptions; for example, the decree of constitution of the in
terdiocesan tribunal of Prague established the metropolitan of Olomuc as 
a tribunal of appeal. 2 In addition to those cases of obligatory constitution, 
§ 2 establishes that the episcopal conference can constitute one or more 
tribunals when it considers it appropriate and with the approval of the 

1. For any matter regarding interdiocesan tribunals, consult C. ZAGGIA, "I Tribunali 
interdiocesani o regionali nella vita della Chiesa," in Z. GR0CH0LEWSKI-V. CARCEL-ORTf (Eds.), 
Dilexit Iustitiam. Studia in honorem Aurelii Card. Sabattani (Vatican City 1984), pp. 119-
153. 

2. Cf. Signatura, Deer., March 11, 1982, prot. no. 13029/81; z. GR0CH0LEWSKI, "De 
ordinatione ac munere tribunalium in Ecclesia ratione quoque habita iustitiae 
administrativae," in Ephemerides Juris canonici 48 (1992), p. 53. 
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Apostolic See. The canon definitively contains a remission of the particu
lar law in matters have accessory importance, affect organizational as
pects3, and specify the approval of the Holy See. 

In effect, in a manner similar to the designation of stable tribunals 
established in c. 1438, approval of the constitution of interdiocesan tribu
nals of second instance falls to the Apostolic Signatura. This was antici
pated in the REU (a. 105) and recalled in the a. 18,6° of the SNAS and in 
a. 2 § 1 of the 1970 norms of the Apostolic Signatura regarding interdioce
san tribunals.4 Similarly, c. 1445 § 3,3° and Pastor Bonus 124,4° deter
mined that the Signatura was competent "to promote and approve the 
constitution of the tribunals to which cc. 1423 and 1439 refer" (see com
mentary on c. 1445). 

The distinct formula contained with the CIC with respect to the 1970 
norms is notable. The norms anticipated a double participation of the Sig
natura: to concede nihil obstat to the petition of the bishops who wished 
to establish the tribunal and to approve the decree of constitution (a. 2 § 1: 
"the Bishops involved, after requesting and receiving the nihil obstat of 
the Supreme Tribunal of the Apostolic Signatura, must expedite the de
cree of constitution, which, nonetheless, does not produce its effect until 
after the approval of the Holy See"). Canon 1439 only establishes the need 
to constitute with the approval of the Apostolic See. Finally, c. 1445 § 3,3° 

and a. 124,4° of Pastor Bonus determine that it falls to the Signatura to 
promote and approve the constitution of interdiocesan tribunals. 

According to the norm and current practice, the initiative of consti
tution will normally correspond to the interested dioceses ( according to 
Grocholewski, it is a consequence of the conciliar doctrine regarding the 
authority of bishops5), although the Holy See can establish them by its 
own authority. Yet, in the elaboratory phase of c. 1445, the authority of the 
Signatura was positively reduced, in such a way that the spontaneous con
stitution of such tribunals by the Supreme Tribunal would remain outside 
of the norm. 6 Secondly, the bishops who attempt to create the interdioce
san tribunal will specify the nihil obs tat of the Signatura. Finally, the ap
proval of the decree of constitution by the Apostolic Signatura is required. 
Although c. 1439 does not contain an invalidating clause similar to that 
found in the 1970 norms, one author holds that the intervention of the Sig
natura is a requirement for the validity of the decree of constitution. 7 In 
any case, while the authority of the interdiocesan tribunal of first instance 

3. Cf. J. LLOBELL, "Centralizzazione normativa processuale e modifica dei titoli di 
competenza nelle cause di nullita matrimoniale," in Ius Ecclesiae 3 (1991), p. 441. 

4. Cf. Normae pro Tribunalibus interdioecesanis vel regionalibus aut 
interregionalibus, December 28, 1970, in AAS 63 (1971), pp. 486-492. 

5. Cf. Z. GROCHOLEWSKI, "De ordinatione ac munere tribunalium . . .  ," cit., p. 52. 
6. Cf. Comm. 16 (1984), pp. 59ff; see commentary on 1445. 
7. Cf. C. ZAGGIA, "I Tribunali interdiocesani. . . ," cit., p. 144, with support at c. 455 § 2; cfr 

asimismo Z. GROPCHOLEWSKI, De ordinatione ac munere tribunalium .. .  , cit. 
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arises from the bishops who create it (and not from the approval of the 
Apostolic Signatura), the authority of the inter-diocesan tribunals of sec
ond instance comes from the Roman Pontiff. 

The inter-diocesan tribunal of second instance, according to the text 
of c. 1439,....must be constituted if there is an inter-diocesan tribunal of first 
instance made up of several dioceses of different ecclesiastical provinces, 
or even of the same province if they include the metropolitan diocese. 
Paragraph 2 of the same canon indicates that, "even apart from the cases 
mentioned in § 1," the bishops' conference can constitute one or more tri
bunals with approval of the Apostolic See. Thus, even though there are no 
inter-diocesan tribunals of first instance (that is, the first grade is always 
resolved at the diocesan level) or even though all the dioceses are suf
fragans of the same province, the bishops' conference could constitute 
inter-diocesan tribunals. In this way, a forum would be established be
tween the tribunal of the bishops' conference- could be a tribunal only of 
appeals, unless an already constituted tribunal is chosen-and that of the 
metropolitan tribunal8 (and other inter-diocesan tribunals of § 1 of this 
canon). This will be resolved according to the rules established in c. 1415 
(cf. C. 1632 § 2). 

The possibility addressed in § 2 makes protagonists of the metropoli
tan tribunals (to whom it corresponds to receive the appeal of the inter
ested diocese according to c.1438). This caused some reluctance among 
the editors of the text.9 Unlike the canon studied here, in the constitution 
of inter-diocesan tribunals of first instance no intervention of the bishops' 
conference is anticipated, since the initiative of constitution falls to the in
terested bishops. In the case of tribunals of second instance, on the other 
hand, the conference exercises an authority that is of interest to the met
ropolitan diocese. One consultant asked, in the meeting of May 15, 1978, 
with what authority the bishops' conference would constitute such tribu
nals, if the canon ( addressing c. 40 of the schema) "nulla fit mentio ap
probation is S. Sedis." The other consultants at that meeting thought the 
authority of the conference came specifically "iure Codicis, qui a Sum mo 
Pontifice promulgabitur." 10 Yet, later the clause probante Sede Apostolica 
was introduced, a clause not found in the 1976 Schema. 11 Until the later 
revision to the Relatio of 1981, it was understood that the bishops' confer
ence and the Signatura could constitute interdiocesan tribunals. In the de
finitive wording, the norm indicated with some exceptions that the 
conference would constitute interdiocesan tribunals, with the approval of 
the Apostolic Signatura. 

8. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), p. 131. 
9. Cf. Comm. 10 (1978), p. 243; P.V. PINTO, I processi nel Cadice di Diritto Canonico. 

Commento sistematico al Liber VII (Vatican City 1993), p. 129. 
10. Cf. Comm. 10 (1978), p. 243. 
11. Cf. Comm. 16  (1984), p. 60. 
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An interdiocesan tribunal can be constituted for all cases or for some 
types of cases (c. 1423 § 2). In the second situation, incompetence (mate
rial) regarding the excluded matters is absolute ( cf. c. 1620, 1 °). The first 
decrees of constitution, according to the Italian example, reserved this 
competency to matrimonial cases. However, this competency has been 
progressively extended not only to the same interdiocesan tribunals, but 
also to the universality of cases entrusted to them. 12 Interdiocesan tribu
nals of second instance hear the same type of cases as those for which 
they were constituted in first instance. Nonetheless, it is possible that a 
tribunal of first instance was constituted only for matrimonial cases to 
remit its decisions to an inter-diocesan tribunal of second instance is able 
to hear all types of cases sent by other tribunals of first instance consti
tuted to judge all types of cases. On the other hand, the tribunal of a dio
cese that hears all cases not submitted to the inter-diocesan tribunal will 
continue sending appeals to the corresponding tribunal according to the 
rules of c. 1438. 

We have alluded above to the Italian model of inter-diocesan tribu
nals. In effect, the first tribunals in Italy are elevated, with the M.P. Qua 
cura of December 8, 1938, 13 to judge in first instance cases of nullity of 
marriage. The M.P. also anticipates competent tribunals of appeal. Since 
pontifical reserve was necessary for the constitution of these tribunals, it 
was defended in the doctrine that the Italian diocesan tribunals were ab
solutely incompetent ratione materiae to judge matrimonial cases in first 
instance. But, in light of the conciliar doctrine concerning episcopal au
thority and through the reform of the code (since c. 1423 anticipated that 
the bishops themselves constitute the inter-diocesan tribunals), pontifical 
reserve can be understood as unnecessary and the consequent incompe
tence of the tribunals eliminated.14 In this regard, we should highlight the 
Italian bishops' ability not only to personally judge matrimonial causes, 
but also to abandon the regional tribunals and entrust matrimonial causes 
to their diocesan tribunals. This would involve modifying the method for 
determining the appeals tribunal, a determination which would be estab
lished according to the criteria of c. 1438._ 

In spite of being repeatedly proposed during the elaboration of the 
norms that occupy us here, the possibility of forming regional (and na
tional) tribunals of third instance, in a way similar to the solution then 
practiced in some countries, was not generally admitted. The possibility 
was rejected in this way, "evacuaretur tribunal Apostolicum, per quad 

12. Cf. P. MONETA, La giustizia nella Chiesa (Bologna 1993), p. 45; Z. GROCHOLEWSKI, "De 
ordinatione ac munere tribunalium . . .  ," cit., pp. 5lff. 

13. Cf. AAS 30 (1938), pp. 410-413. 
14. Cf. J. LLOBELL, "Centralizzazione normativa processuale . . .  ," cit., p. 464. 
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assequitur bonum non parvi momenti scilicet uniformitas iurispru
dentiae pro tota Ecclesia. " 15 

Paragraph 3 of the canon, finally, establishes that, with respect to the 
tribunals of second instance addressed in the previous paragraphs, "Bish
ops' Conference, or the Bishop designated by it, has all the powers that be
long to a diocesan Bishop in respect of his own tribunal." Paragraph 3 
addresses a disposition parallel to what is contained in c. 1423 § 1. This 
canon speaks of the Episcoporum coetus vel Episcopus ab eisdem desig
natus. Canon 1439 § 3 speaks of the Episcoporum conferentia vel Episco
pus ab ea designatus. Article 4 of the norms of 1970 established that the 
moderator of the inter-diocesan tribunal must be "the diocesan Bishop of 
the place in which it is situated or, if the episcopal see is vacant, of the 
most senior Bishop with respect to circumscription". This norm is no 
longer mandatory, although it is still customary practice to designate a 
moderator of the tribunal from among the diocesan bishops, primarily of 
the place in which the tribunal headquarters are located.16 It is advisable 
that this designation be specifically determined in the decree of 
constitution. The decree of constitution will include the inter-diocesan tri
bunal of appeal, which will be common for several inter-diocesan tribu
nals of first instance. 

Paragraph 3 of the current canon is also mentioned in c. 1653 § 2,  
which determines that if the bishop of the diocese in which the decision of 
the first instance was dictated fails to execute the decision or is found to 
be negligent, the execution corresponds to the authority to which the ap
peal tribunal is subject in accordance with the current c. 1439 § 3. 

15. Cf. Comm. 10 (1978), p. 243; ibid. 16 (1984), p. 59; see commentary on 1444; one can 
consult, contrary to the adopted solution, J.J. GARCfA FAILDE, Nuevo derecho procesal 
can6nico (Salamanca 1992), p. 71. 

16. Cf. Z. GROCHOLEWSKI, "De ordinatione ac munere tribunalium . . .  ," cit., p. 52; C. ZAGGlA, 
"I Tribunali interdiocesani...," cit., p. 145, with reference to the different offices of the Curia. 
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1440 Si competentia ratione gradus, ad normam cann. 1438 et 
1439 non servetur, incompetentia iudicis est absoluta. 

If competence by reason of the grade of trial, in accordance with the pro
visions of cann. 1438 and 1439, is not observed, then the non-competence 
of the judge is absolute. 

SOURCES: 

CROSS-REFERENCES: cc. 1415, 1438-1439, 1445, 1620, 1632 

C OMME NTARY ------

Miguel Angel Ortiz 

The CJC/1917 did not contain a norm establishing that the criteria for 
attributing competence by reason of the grade of trial bestow absolute 
competence (functional competence, also bestowed by reason of preven
tion: cf. c. 1415). This vertical competence is fixed automatically. Once 
the first instance has begun, the hierarchical line of superior tribunals is 
determined by cc. 1438-1439, and a change of line produces the absolute 
non-competence of the tribunal. 1 

Functionally, there is total centralization in the Church regarding the 
second and higher instances. 2 This is because all appeal tribunals receive 
their competence from the Roman Pontiff through the prescriptions of the 
code, particularly cc. 1438 and 1439. Moreover, the Rota is the universal 
tribunal of appeal ( c. 1444 § 1, 1 ° and PB 128, 1 °), even for the Eastern 
Churches, by virtue of the remission made in c. 1062 § 4 CCEO to c. 1059 
CCEO ( arts. 58 § 2 and 128, 1 ° PB). Finally, all faithful can turn to the 
Roman Pontiff in any stage or grade of trial. 3 

The criteria contained in the canons of this title proceed from re
quirements consubstantial with the constitutive principles of process; 
namely, judicial independence, multiplicity of instances, and right of de
fense. The functional competence reflected in these principles proceeds 
from the dynamic characteristic of process, and violation of the principles 
carries with it irremediable nullity of the judgment ( cf. c. 1620,1 °). The 
basic consequence is that every tribunal is absolutely non-competent to 

1. J.L. ACEBAL, commentary on c. 1440, in Salamanca Com. 
2. Cf. J. LLOBELL, "Centralizzazione normativa processuale e modifica dei titoli di 

competenza nelle cause di nullita matrimoniale," in Ius Ecclesiae 3 (1991), pp. 436ff. 
3. Cf. cc. 1417 and 1444 § 2; arts. 13, 124,2° and 129 § 1,4° PB; c. 1059 CCEO. 
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hear cases at a grade other than that which corresponds to the tribunal. 
The irremediable nullity carried by a judgment of second grade issued by a 
tribunal of first instance requires that the judge declare himself non
competent (cf. c. 1461), and allows the parties to propose exceptions of 
non-competence at any stage or grade of trial (c. 1459). Although the CIC/ 
1917 did not contain any norm that sanctioned as absolute the compe
tence due to the instance, canonists (following the German doctrine of the 
nineteenth century4) based the obligation of the functional competence ex 
natura rei. 

Absolute non-competence because of the grade also affects superior 
tribunals , which cannot judge cases for which inferior tribunals are 
competent. 5 For this reason, the Roman Rota is also absolutely non
competent to judge at the first instance-apart from the cases established 
in c. 1405 § 3-and should receive from the Signatura no longer the "ex
tension of competence" but the "commission". An exception to this rule is 
in the phenomenon of Art. 52 of the Normae Tribunalis Romanae Rotae 
of 18 Abril 1994, which contemplates, among the powers of the Deacon of 
the Rota, taking over a case at the first instance "quoties peculiaria adi
uncta sive locorum sive personarum propter bonum animarum idip
sum urgeant".6 After the revision of May 21, 1997, the deacon can take 
over such causes at the first instance not only auditis duobus antiquiori
bus Auditoribus (as provided in Art. 52 of the Normas of 1994), but also at 
his discretion and at the request of the assigned judge. 7 

In addition, it will not suffice that the tribunal judges at the second 
grade be a tribunal of second instance. It must be the tribunal of second 
grade for the tribunal that heard the case at the first grade , pursuant to the 
preceding canons. However, for some authors , absolute functional non
competence affects only the grade of the tribunal; for example , a tribunal 
of first instance can never receive an appeal. However, according to this 
theory, if it is a tribunal of appeal, the tribunal of first instance can judge 
at second instance even if it is not competent in accordance with cc. 1438-
1439. In this situation the tribunal of first instance would be only relatively 
non-competent. Therefore, the provision of c. 1632 ("if there is no indica-

4. Cf. A. DE LA OLIVA-M.A. FERNANDEZ, Derecho Procesal Civil, I (Madrid 1990), p. 328. 
5. Cf. J.M. PINTO, "La giurisdizione," in P.A. BONNET-C. GULLO (Eds.), fl processo 

matrimoniale canonico, 2nd ed. (Vatican City 1994), p. 1 12. To the contrary, F. ROBERTI, De 
processibus, I (Rome 1956), p. 173. 

6. ROTA ROMANA, Normae Rotae Romanae Tribunalis, in AAS 86 (1994), pp. 508-540; cf. 
SECRETARiA DE EST ADO, Rescriptum ex Audientia Sanctissimi, February 23, 1995, in AAS 87 
(1995), p. 366; V. FAGI0LO, La figura e i poteri del Decano de lla Rota Rom ana , in Le 
"Normae "  del Tribunale della Rota Romana (Vatican City 1997), pp. 93-102; T. MAURO, 
L'avocatio causae, ibid ., pp. 213-222. 

7. SECRETARY OF STATE, Rescritto di concessione al Decano della Rota Romana della 
facolta di avocare una causa in prima istanza, non soltanto a norma dell 'art. 52 delle 
Norme Proprie, ma anche -a sua discrezione- su semplice richiesta del Tuma, May 21 ,  
1997, Prot. no. 414.266. 
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tion of the tribunal to which the appeal is directed, it is presumed to be 
made to the tribunal mentioned in cc. 1438 and 1439") would only be in
dicative. This opinion is based on the fact that, while the Rota can concur 
with the tribunals competent pursuant to cc. 1438-1439,8 one must not 
forget the possibility of appeal to the Rota, possibility is included in 
C. 1438. 

However, it seems that the literal meaning of c. 1440 is that if it does 
not belong to a tribunal of second instance to hear a case by virtue of the 
criteria of the preceding canons, then the non-competence of the tribunal 
of second instance is absolute and the nullity of its judgment is irremedia
ble. It is insufficient that it is a tribunal of second grade; it must be so with 
respect to the tribunal of the first grade. If the tribunal of appeal is not in
dicated, it is understood that appeal should be made to the appropriate tri
bunal as determined by cc. 1438-1439. If a different tribunal is indicated, 
that tribunal will be absolutely non-competent. Thus, while the non
competence of the judges of first grade by reason of the territory is rela
tive, there is no territorial criterion in force among the judges of second 
grade. Competence of judges of second grade is determined exclusively in 
view of cc. 1438-1439.9 

The principle suffers no violation through the fact that a tribunal of 
second instance sometimes judges in the first grade. Such is the case of 
the appeal heard by a metropolitan tribunal which, for the cases brought 
in the metropolitan diocese, is competent at first instance. On the other 
hand, a tribunal of second instance can judge in the first grade when there 
is a question of the rights or temporal goods of a juridical person repre
sented by the bishop, and when a new ground of nullity is introduced in 
the grade of appeal. A similar circumstance arises in the peculiar organiza
tion of the Italian interdiocesan tribunals erected in 1938 for the cases of 
marriage nullity, in which a regional tribunal is a tribunal of first grade for 
one region and a tribunal of appeal for others. 10 

When a tribunal of appeal judges a new ground of nullity as at first in
stance ( c. 1683), it must send the judgment to the superior tribunal to ec
clesiastical judge the new ground. The tribunal of appeal judging a new 
ground of nullity as at first instance should not send the judgment to the 
tribunal of second instance before which a judgment of first instance could 
be appealed, if the tribunal making use of the prescription contained in 
c. 1683, in addition to being a tribunal of appeal, is also the tribunal of first 

8. Cf. m.p. Qua cura, December 8, 1938 , in AAS 30 (1938), pp. 410-413; X. OCHOA, "I titoli 
di competenza," in P.A. BONNET-C. GULLO (Eds.), fl processo matrimoniale canonico , cit., 
p. 147. 

9. Cf. J. LLOBELL, "Centralizzazione normativa processuale .. . ," cit., p. 436; M.J. ARROBA, 
Diritto processuale canonico (Rome 1993), pp. 13lff. 

10. Cf. X. OCHOA, "I titoli di competenza . . .  ," cit. , p. 147, note 32; P. MONETA, La giustizia 
nella Chiesa (Bologna 1993) ,  p. 44. 
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grade (for example, the metropolitan tribunal.)11  In any case, c. 1683 is ap
plicable even if the tribunal is only the tribunal of appeal. In that case, the 
tribunal can judge ex lege at first instance. 

Finally, another peculiarity is the existence of a tribunal of appeal, 
which is non-competent to judge any case at first instance. This is the case 
of the interdiocesan tribunals of second instance only, or of the tribunal of 
appeal of the vicariate of Rome. The tribunal of appeal of the vicariate of 
Rome receives appeals from the regional tribunals of Lazio, Campania 
(Naples), and Cerdefia (Cagliari)-competent for marriage cases-as well 
as from the diocesan tribunals of Rome and from the other dioceses of 
Lazio-competent for all other cases-and from the Italian military ordi
nariate and the Prelature of Opus Dei. The m.p. Sollicita cura modified 
the attribution of competencies at second instance which formerly were 
entrusted in large measure to the Roman Rota. 12 Earlier, the m.p. Quo 
civium cura had established that the judgments of the diocesan tribunal 
of the State of Vatican City could only be appealed before the Roman 
Rota. 13 The impossibility that any peripheral tribunal can judge at second 
instance the judgments of the tribunals of the diocese of the Pope under
scores the scope of the functional non-competence, which consists not 
solely of the impossibility that a tribunal of one grade may judge at a grade 
other than at the grade which corresponds to it, but also that it may do so 
apart from the hierarchical line determined in cc. 1438-1439. 

The distinction between absolute and relative competence is funda
mentally important for the two juridical institutions that can modify them. 
The extension grants competence to the relatively non-competent tribu
nal, while the commission gives competence to the absolutely non
competent tribunal, as is the case with functional competence.14 Only the 
Apostolic Signatura can grant the extension and the commission to the 
non-competent tribunal, 15 with the exception of the possible commission 
granted by the CDWDS in favor of local tribunals in cases of nullity of sa
cred ordination ( cf. c. 1710). The Signatura can confer competence on the 
inferior tribunals ( c. 1445 § 3,2° speaks of extending competence, in an 
improperly broad sense, which could also encompass the commission 16),  
including the Roman Rota. 

11. Cf. J. LLOBELL, "Centralizzazione normativa processuale ... ," cit., pp. 476ff. 
12. Cf. JOHN PAUL II, m.p. Sollicita cura, December 26, 1987, in AAS 80 (1988), pp. 121-124; 

see also Ap. Const. Ecclesia in Urbe, January 1, 1998, in AAS 90 (1998), p. 193, art. 40; 
J. LLOBELL, "Il tribunale di appello del vicariato di Roma," in Ius Ecclesiae 1 (1989), pp. 266ff. 

13. Cf. JOHN PAUL II, m.p. Quo civium cura, November 21, 1987, in AAS 79 (1987), 
pp. 1353-1355. 

14. On delegation, extension and commission, see introduction on the title "The 
Competent Forum" and cf. J. LLOBELL, "Centralizzazione normativa processuale . . .  , "  cit., 
pp. 465ff. 

15. Cf. Z. GROCHOLEWSKI, "De ordinatione ac munere tribunalium in Ecclesia ratione 
quoque habita iustitiae administrativae," in Ephemerides Juris Canonici 48 (1992), p. 54. 

16. Cf. also PB, 124,3°; art. 18 SNAS. 
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Indeed, the Apostolic Signatura has been granting numerous com
missions of competence, 17 both by extending the competence of periph
eral tribunals and by conferring competence on the Rota so it may judge at 
first instance in cases which are not reserved. (Because it always judges in 
cases of absolute competence, this is a case of commission, not of exten
sion of competence). The Supreme Tribunal can also confer competence 
by means of commission in individual cases, and can confer stable exten
sions of competence. If it receives the consent ad casum of the Roman 
Pontiff, the Supreme Tribunal can grant general commissions or specific 
commissions for the fourth or higher instance.18 

For the extension or commission to be granted, the agreement of the 
parties is necessary. 19 (This is distinct from the agreement necessary to 
erect the interdiocesan tribunals pursuant to c. 142320) .  The appeal of the 
cases judged by the tribunal which received the competence will be sent 
to the tribunal of appeal corresponding to that tribunal, not to the tribunal 
of appeal corresponding to the tribunal which lost the competence by vir
tue of the extension or commission. 

17. A representative list (12 decrees of commissions and extensions of competence) can 
be found in Ius Ecclesiae 2 (1990), pp. 721-737. 

18. Cf. Reser., March 26, 1974, in X. OCHOA, LE, V (Rome 1980), no. 4279; also, J. LLOBELL, 
"Centralizzazione normativa processuale . . .  , "  cit., p. 468, emphasizing the imprecision of the 
text; idem "Commissione e proroga della competenza dei tribunali ecclesiastici nelle cause di 
nullita matrimoniale. Sulla natura dell'incompetenza in questi processi," in Ius Ecclesiae 2 
(1990), pp. 726ff. 

19. See introduction to the title "The Competent Forum." 
20. Cf. Z. GR0CH0LEWSKI, "De ordinatione ac munere tribunalium ... ," cit., pp. 54ff. 

829 



c. 1441 

1441 

Bk. VII. Pt. I .  Trials In General ORTIZ 

Tribunal secundae instantiae eodem modo quo tribunal 
primae instantiae constitui debet. Si tamen in primo iudi
cii gradu, secundum can. 1425 § 4, iudex unicus senten
tiam tulit , tribunal secundae instantiae collegialiter 
procedat. 

The tribunal of second instance is to be constituted in the same way as the 
tribunal of first instance. However, if a sole judge has given a judgement in 
first instance in accordance with Can. 1425 § 4, the second instance tribu
nal is to act collegially. 

SOURCES: cc. 1595, 1596; PIUS PP. XII, m. p. Apostolico Hispaniarum 
Nuntio, 7 apr. 1947, art. 1 (AAS 39 [1947] 155-163) 

CROSS REFERENCES: cc. 4 72, 1425, 1622, 1640, 1682 

C OMMENTARY 

Miguel Angel Ortiz 

The various instances of a case should not only follow substantially 
identical proceedings "with appropriate adjustments," in accordance with 
c. 1640, but the similarity must also be present in the constitution of the 
judging organ. Each instance is autonomous, formal, and substantial, to 
guarantee the principle of the right to a double grade of jurisdiction 
through appeal and-servatis servandis-the other challenges to the de
cision. On one hand, the offices of the respective curia of justice should be 
constituted in parallel to the first grade. In the case of appeal tribunals 
that are also diocesan tribunals for other cases, it is unnecessary to have 
some persons interested exclusively in cases of first instance and others 
interested only in appeals. The same people can address both, as long as 
the two grades do not coincide in the same case. 1 

In addition, the tribunal that judges in second instance should have 
the same number of judges as the first instance tribunal, as noted in 
cc. 1595-1596 CIC/1917. However, those canons did not admit exception 
to the provision of c. 1576 § 1 CIC/1917, which required the constitution of 
a tribunal college for specific cases under penalty of incurable nullity ( cf. 
c. 1892, 1 ° CIC/1917). CM admitted that, if it was impossible to form a 

1. Cf. R. BURKE, "The distinction of personnel in hierarchically-related Tribunals," in 
Studia Canonica 28 (1994), pp. 85-98; for another opinion, M.J. ARROBA, commentary on 
C. 1441, in A. BENLLOCH POVEDA (Dir.), C6digo de Derecho Canonico (Valencia 1993), p. 637. 
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college of three clerical judges, the episcopal conference could permit 
that "in first and second grade a college of two clerics and one lay man be 
constituted" (a. V § 1). Paragraph 2 of the same norm added that "in first 
grade, when even with the addition of a lay man, a college cannot be con
stituted in accordance with § 1, the bishops' conference can entrust cases 
of nullity of marriage, in each of the cases, to a single clerical judge" who 
will serve, whenever possible, as assessor and auditor in the proceedings. 

Canon 1425 § 1 maintains the general rule that requires a collegial 
organ to judge cases regarding the state of persons (no. 1) and some penal 
cases (no. 2). If the requirements of the collegial constitution are not re
spected, the decision will be void, although remediable (cf. c. 1622,1°). 

Paragraph four of c. 1425, extends to all cases the provision that CM 
reserved for matrimonial cases. It establishes that, "in the first grade of 
the proceeding," if it is impossible to form a college, the episcopal confer
ence can permit the bishop to entrust to a single clerical judge the cases 
for which the previous paragraphs require the constitution of the tribunal, 
as long as the impossibility persists.2 To avoid the appeal from also being 
assigned to a single person, c. 1441 adds to its precedent canon (c. 1596 
CJC/1917) the comment "if in first instance the decision was issued by a 
single judge, according to c. 1425 § 4, the tribunal of second instance will 
act collegially." In this way, c. 1441 assures that the cases of c. 1425 § 1 
will be judged collegially in second instance, which is necessary to obtain 
the conforming second judgment (c. 1684). 

However, c. 1425 § 2 adds that the bishop may freely confer to a tri
bunal college the most difficult cases or those of major importance. In 
such cases, it will be necessary to constitute a college to judge the appeal, 
because when c. 1441 requires that the tribunal be collegial in second in
stance, it does not exclusively relate it to the cases of § 1 of c. 1425, but 
rather to the composition of the organ of first instance that heard the 
case.3 Otherwise, the legislator would have said that the cases of c. 1425 
§ 1 should always be heard collegially in second instance. 

The tribunal college of second instance will proceed according to the 
criteria established in c. 1426. Could a lay judge also be a part of this col
lege? Although c. 1421 § 2 forms part of chapter 1 of title II ("The Tribunal 
of First Instance"), a lay judge can be present in tribunals of second in
stance for two reasons; first, because c. 1421 § 2 does not specify the limi
tation to clerics, and second, because a. V § 1 of CM expressly admitted 
that tribunals could be formed "in first and second grade" with two clerics 
and a lay person. (While the language of a. V § 1 of CM specified "a lay 
man," that restriction is currently abolished).4 

2. See commentary on 1425; Comm. 10 (1978), pp. 233ff; 16 (1984), p. 57. 
3. To the contrary, M.J. ARROBA, commentary on c. 1441, cit., p. 637. 
4. Cf. in that sense J.J. GARCIA FAILDE, Nuevo derecho procesal can6nico (Salamanca 

1992), p. 68; L. CHIAPPETTA, fl Cadice di Diritto Canonico (Naples 1988), no. 4638. 
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It was suggested that a single person tribunal of appeal be admitted 
when there had been a college in the first instance, since it was under
stood that the ratifying decree discussed in CM ( cf. c. 1682 § 2) is some
thing less than the ordinary proceeding of a single judge. This proposal 
was rejected since quo altior est gradus iudicii, maior est numerus iu
dicum. 5 The reasoning that supported the rejection of this proposal did 
not satisfy one consultor. He proposed, upon revising the 1976 Schema, 
eliminating the entire clause si tamen in primo iudicii gradu ... iudex 
unicus sententiam tulit, tribunal secundae instantiae collegialiter pro
cedat. The rejection of his proposal emphasized the intention of the coetus 
to avoid "abuses in the concession of c. 1377 § 4 [currently c. 1425 § 4] and 
the thoughtlessness with which, in some places, single judges declare null 
marriages, makes it necessary to require a tribunal college at the level of 
appeal, in such a way that at least a greater possibility exists to correct er
rors of the single judge through the tribunal college. "6 

Thus, in the ordinary matrimonial process, a tribunal college always 
hears a case in second instance. If nullity of the marriage was declared in 
first grade, those who judge in second instance will follow the path out
lined in c. 1682 § 2. They will confirm without delay through decree or will 
admit the case to examination through the ordinary process in second in
stance. The risk of banalizing the decree of ratification should be kept in 
mind, since this will be the result of a single person in the second grade 
devaluing the votes and the examination of the three judges in this phase 
of automatic appeal. In such a situation, the judicial nature of the decree 
of ratification and its collegial paternity would be obscured. 7 

In addition to the exception noted in c. 1425 § 4, there is a single 
judge or judicial vicar in the documentary proceeding of nullity of mar
riage (cf. c. 1686 and commentary). Nevertheless, in such a case, a single 
judge also receives the possible appeal and ratification of an affirmative 
decision in first instance, and returns the case to the tribunal of first in
stance to follow the ordinary process ( cf. c. 1688). On the other hand, 
when in the ordinary process a new ground of nullity is introduced in ac
cordance with c. 1683, and the appeal tribunal judges "as in the first in
stance," such judgment must be done collegially. 

5. Comm. 10 (1978), p. 244. 
6. Comm. 16 (1984), p. 58. 
7. See commentary on 1682; F. GIL DE LAS HERAS, "Organizaci6n judicial de la Iglesia en el 

nuevo C6digo," in Ius Canonicum 24 (1984), p. 140; J. LLOBELL, "La genesi della sentenza 
canonica," in P.A. BONNET-C. GULLO (Eds.), fl processo matrimoniale canonico, 2nd ed. 
(Vatican City 1994), pp. 719ff. 
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1442 

CAPUT III 
De Apostolicae Sedis tribunalibus 

CHAPTER III 

The Tribunals of the Apostolic See 

Romanus Pontifex pro toto orbe catholico iudex est su
premus, qui vel per se ipse ius dicit, vel per ordinaria 
Sedis Apostolicae tribunalia, vel per indices a se delega
tos. 

The Roman Pontiff is the supreme judge for the whole catholic world. He 
gives judgement either personally, or through the ordinary tribunals of the 
Apostolic See, or through judges whom he delegates. 

SOURCES: c. 1597 

CROSS REFERENCES: cc. 331, 333, 334, 360, 361, 1372, 1402, 1404-
1406, 1417, 1443-1445, 1629,1° 

C OMME NTARY ------

Zenon Grocholewski 

This canon addresses two issues: the judicial power of the Roman 
Pontiff and the manners of exercising this power. 1 

1. The statement that the Pope is the supreme judge for the whole 
Church expresses a truth of the faith (see introduction to title II, no. 8). It 
is reflected in the judicial arena when it is generically affirmed in cc. 331 
and 333 § 1. 

Some other dispositions of the CIC are directly set forth in the state
ment that the Pope is the supreme judge for the whole Church. These are: 

1. Regarding the whole problem, cf. Z. GROCHOLEWSKI, "Il Romano Pontefice come 
giudice supremo nella Chiesa," in !us Ecclesiae 7 (1995), pp. 39-64. 
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a) the impossibility to judge acts of the Roman Pontiff (c. 1404 in relation 
with 1406 § 1,  c. 1732); b) the consequent impossibility of appeal or re
course against sentences or decrees of the Roman Pontiff ( cc. 333 § 3,  
1629,1 °); c) the absolute non-competence of all other judges to judge acts 
confirmed by the Roman Pontiff in a specific manner, unless the Pontiff 
himself grants the corresponding mandate (c. 1405 § 2 together with 
c. 1406 § 2); d) the power of the Roman Pontiff to refer to himself any case 
of competence of the Church (c. 1417). 

By virtue of his power as supreme judge for the whole Church, the 
Roman Pontiff has reserved some cases to himself (c. 1405 § 1), and has 
reserved others to the ordinary tribunal of the Roman Rota (c. 1405 § 3), 
such that in these cases the non-competence of other judges is absolute 
(c. 1406 § 2). 

2. There are three ways the Roman Pontiff may judge cases: 

a) Personally. In such cases, the Roman Pontiff is not bound by any 
positive human law and his decisions cannot be challenged. At most in 
such cases, a petition to the benefit of a new examination may be submit
ted. 

b) Through the ordinary tribunals of the Apostolic See; that is, 
through the Roman Rota (PB 126-130: see commentary on cc. 1443-1444) 
and the Supreme Tribunal of the Apostolic Signatura (PB 121-125 : see 
commentary on c. 1445). This is the ordinary manner of exercising judicial 
power by the Roman Pontiff (see c. 360). In any case, the decisions of the 
ordinary tribunals of the Apostolic See cannot be qualified as decisions of 
the Roman Pontiff, and therefore may be contested in accordance with the 
law. 

c) Through judges whom the Pontiff delegates. The Roman Pontiff, 
when reserving a judicial case to himself , normally commits the case to 
the Roman Rota (PB 129 § 1,4°: see commentary on cc. 1443-1444). On the 
other hand, when reserving an administrative controversy to himself, the 
Pontiff ordinarily refers the case to the Apostolic Signatura (PB 123 § 3: 
see commentary on c. 1445). On other subjects, the Pontiff he may dele
gate any case for judgment. In this last situation, the Roman Pontiff deter
mines the norms must be observed and whether or not the corresponding 
decision may be contested. 
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1443 Tribunal ordinarium a Romano Pontifice constitutum ap
pellationibus recipiendis est Rota Romana. 

The ordinary tribunal constituted by the Roman Pontiff to receive appeals 
is the Roman Rota. 

SOURCES: 

1444 

c. 1598 § 1; NSRR l; REU 109; SRR Nuove Norme, 25 maii 
1969, art. 1 § 1 

§ 1. Rota Romana iudict: 
1 ° in secunda instantia, causas quae ab ordinariis 

tribunalibus primae instantiae diiudicatae fue
rint et ad Sanctam Sedem per appellationem legi
timam def erantur; 

2° in tertia vel ulteriore instantia, causas ab ipsa 
Rota Romana et ab aliis quibusvis tribunalibus 
iam cognitas, nisi res iudicata habeatur. 

§ 2. Hoc tribunal iudicat etiam in prima instantia causas 
de quibus in can. 1405 § 3 ,  aliasve quas Romanus 
Pontifex sive motu proprio, sive ad instantiam par
tium ad suum tribunal advocaverit et Rotae Roma
nae commiserit; easque, nisi aliud cautum sit in 
commissi muneris rescripto, ipsa Rota iudicat etiam 
in secunda et ulteriore instantia. 

§ 1. The Roman Rota judges: 
1 ° in second instance, cases which have been judged by ordinary tri

bunals of first instance and have been referred to the Holy See by 
a lawful appeal; 

2° in third or further instance, cases which have been processed by 
the Roman Rota itself or by any other tribunal, unless there is a 
question of an adjudged matter. 

§ 2. This tribunal also judges in first instance the cases mentioned in 
Can. 1405 § 3,  and any others which the Roman Pontiff, either on his 
own initiative or at the request of the parties, has reserved to his tri
bunal and has entrusted to the Roman Rota. The Rota judges these 
cases also in second or further instances, unless the rescript entrust
ing the task provides otherwise. 
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SOURCES: § 1: c. 1599 § 1; PrM 216 § 1; REU 109; NSRR 27 § 2; PAULUS 
PP. VI, Ap. Const. Vicariae potestatis, 6 ian. 1977, art. 20 et 
22 (AAS 69 [1977] 17) 
§ 2: C. 1599 § 2 

CROSS REFERENCES: cc. 19, 1402, 1405 § 1,4° et § 3, 1406 § 2, 1417, 
1442, 1445 § 1, 1632 § 2 

C OMME NTARY 

Zenon Grocholewski 

These canons have been abrogated by arts. 126-130 of the Ap. Const. 
Pastor Bonus. 

126. The Roman Rota is a court of higher instance at the Apostolic 
See, usually at the appellate stage, with the purpose of safeguarding rights 
within the Church; it fosters unity of jurisprudence, and, by virtue of its 
own decisions, provides assistance to lower tribunals. 

127. The judges of this Tribunal constitute a college. Persons of pro
ven doctrine and experience, they have been selected by the Supreme Pontiff 
from various parts of the world. The Tribunal is presided over by a dean, li
kewise appointed by the Supreme Pontiff from among the judges and for 
specific term of office. 

128. This Tribunal adjudicates: 
1 °. in second instance, cases that have been decided by ordinary tri

bunals of the first instance and are being referred to the Holy See by legiti
mate appeal; 

2°. in third or further instance, cases already decided by the same 
Apostolic Tribunal and by any other tribunals whatever, unless they have 
become a res iudicata. 

129. § 1. The Tribunal, however, judges the following in first ins
tance: 

1 °. bishops in contentious matters, unless it deals with the rights or 
temporal goods of a juridical person represented by the bishop; 

2°. abbots primate or abbots superior of a monastic congregation and 
supreme moderators of religious institutes of pontifical right; 

3°. dioceses or other ecclesiastical persons, whether physical or juri
dical, which have no superior below the Roman Pontiff; 

4°. cases which the Supreme Pontiff commits to this Tribunal. 
§ 2. It deals with the same cases even in second and further instances, 

unless other provisions are made. 
130. The Tribunal of the Roman Rota is governed by its own law. 
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1. Nature and triple function of the Roman Rota (PB 126) 

As in c. 1443, in Pastor Bonus the Roman Rota is considered essen
tially the tribunal of appeal, although keeping in mind art. 129, pro more 
has been added with a realist attitude. For the first time in a legislative 
text, a triple function of the Roman Rota is indicated: a) to protect the 
rights of the faithful; b) to foster the unity of jurisprudence; c) to assist in
ferior tribunals through its decisions.1 

The function relating to the unity of jurisprudence deserves special 
importance . Among the many affirmations of the Roman Pontiffs on this 
subject,2 it is prudent to keep in mind the words of John Paul II: "The at
tention and immediate availability of the regional and diocesan tribunals 
to follow the direction of the Holy See, the constant rotal jurisprudence ... 
without recourse to presumptions or probable innovations, to interpreta
tions that do not find objective support in the canonical norm and that are 
not guaranteed by any qualified jurisprudence contribute, in no small part, 
to the necessary protection of the family. In effect, any innovation of the 
law that is both substantial and procedural, that does not find support 
in jurisprudence or in the practice of the tribunals and dicasteries of 
the Holy See, is rash. We should be persuaded that clear, attentive, con
sidered and exhaustive examination of matrimonial cases requires clear 
conformity with the true doctrine of the Church, with the Canon law and 
with pure canonical jurisprudence, which has grown over all through the 
contribution of the Sacred Roman Rota. "3 

The Apostolic Signatura, which has vigilance over the true adminis
tration of justice in the Church (PB 124,1°: see commentary on c. 1445), 
often exhorts tribunals to study and follow the jurisprudence of the 
Roman Rota; that is, to grant a dispensation of the academic titles re
quired for the operators of justice (see commentary on c. 1420: no. 10), to 
entrust the judgment in a case of third instance to a local tribunal (PB 
124,2°: see commentary on c. 1445: no. 6), or to transfer to a tribunal the 
observations regarding its actions (PB 124,1°: see commentary on c. 1445: 
no. 6). 

1. Cf. Z. GROCHOLEWSKI, "Problemi attuali dell'attivita giudiziaria della Chiesa nelle cause 
matrimoniali, "  in Apollinaris 56 (1983), pp. 159-163; German translation: "Probleme 
kirchlicher Ehegerichtsbarkeit heute," in 6sterreichisches Archiv fur Kirchenrecht 33 
(1982), pp. 409-411; idem "I tribunali apostolici," in Le nouveau Code de Droit Canonique
The New Code of Canon Law.  (V Congres International de Droi t  Canonique-
5

th International Congress of Canon Law) (Ottawa 1986), vol. I ,  pp. 464- 469; idem I 
tribunali, in La Curia Romana nella Cost. Ap. "Pastor Bonus, " (Vatican City 1990), p. 414. 

2. Cf., e.g., Z. GROCHOLEWSKI, "Processi di nullita matrimoniale nella realta odiema," in Il 
processo matrimoniale canonico, 2nd ed. (Vatican City 1994), p. 20. 

3. Address to the Roman Rota, January 24, 1981, no. 5, in AAS 73 (1981), p. 232. Cf. also 
M.F. POMPEDDA, "La giurisprudenza come fonte di diritto nell'ordinamento canonico 
matrimoniale," in Quaderni Studio Rotate 1 (1987), pp. 47-72. 
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2. Judges of the Rota (PB 127) 

The CJC/1917 (c. 1598 § 2), the REU (art. 109, which refers to the 
CJC/1917) and the NSRR of 1982 (art. 3 § 1) required that Rotal judges 
have academic titles, live honestly, and show prudence and expertise in 
the law. The Const. Pastor Bonus, evidently taking these qualities for 
granted, stresses that Rotal judges have proven doctrine and experience. 
Pastor Bonus also requires that Rotal judges come from "different parts of 
the world." This disposition, reflects the desire expressed by the council 
Fathers (CD 10) and is confirmed in other parts of Pastor Bonus ( cf. In
trod. and art. 9), is meant to accumulate various experiences in the Rota. 

The office of Dean in the previous legislation corresponded ipso 
iure to the most senior judge. 4 However, Pastor Bonus establishes that 
the Dean is named by the Holy Father from among the Rotal judges. The 
Dean's appointment is for a determined amount of time. It is easily under
stood that these novelties are of great functional relevance. 5 

3. Competence of the Roman Rota in the second and further 
instance (PB 128) 

In second instance, the Roman Rota is a concurrent tribunal with all 
inferior tribunals of the second grade (see c. 1438). This should be kept in 
mind with respect to c. 1632 § 2.6 

In third and further instance, the Roman Rota by universal law is the 
only tribunal competent for the Latin Church. It judges in different grades 
through different judges in turn. Nonetheless, some local tribunals of third 
and further instance have been instituted by a specific law or by pontifical 
indult. In addition, for singular cases, the Apostolic Signatura can entrust 
decisions of third instance to local tribunals and can provide that cases 
be entrusted in further instances to local tribunals (PB 124,2° see com
mentary on c. 1445: no. 6). 

For the faithful of the Church in Spain, the possibility to appeal to 
the Roman Rota in the second instance is not yet conditioned on a prior 
agreement between the parties. 7 

4. NSRR (1934), art. 3, §2; NSRR (1982), art. 4. 
5. Cf. Z. GR0CH0LEWSKI, I tribunali apostolici, cit., p. 468; idem I tribunali, cit. pp. 415-

416. 
6. Regarding this question cf. Z. GR0CH0LEWSKJ, "L'appello nelle cause di nullita 

matrimoniale," in Forum 4 (1993) II, pp. 37-39. 
7. M.P. Nuntiaturae Apostolicae in Hispania, October 2, 1999, in AAS 92 (2000), pp. 5-17. 

Cf. regarding the abolished discipline, M.P. Apostolico Hispaniarum Nuntio, arts. 39 and 41, 
in AAS 39 (194 7), p. 161 ;  cf. also s. CONG. DE ASUNT0S ECLESIASTIC0S EXTRA0RDINARIOS, 
Letter, January 22, 1954, prot. no. 416/54; c. Bonet, April 12, 1957, in SRRD 49 (1957), pp. 334-
335. 
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The clause "unless they have become a res iudicata" of art. 128,2° ap
pears superfluous, keeping in mind c. 1629,3°. 

4. Competence of the Roman Rota in the first instance (PB 129) 

This addresses certain physical or juridical persons (cf. cc. 96-123) 
of particular ecclesiastical relevance, which can be considered "privi
leged." 

With respect to nos. 1 °-3°, see commentary on c. 1405 § 3 and to 
c. 1419: no. 7. 

Concerning no. 4°, the Holy Father generally entrusts to the Roman 
Rota the judgment of cases that have been reserved to him according to 
c. 1405 § 1,4° (cf. the text of c. 1444 § 2). 

Paragraph 2, in providing that the Roman Rota "deals with the same 
cases even in second and further instances" agrees with what is estab
lished at the beginning of art. 128,2°. The clause nisi aliter cautum sit can 
be referred, for example, to the case of further instance that the Roman 
Pontiff would wish to define personally, or to entrust to judges constituted 
ad casum, or to entrust to the Rota with the clause appellatione remota. 

5. The Roman Rota's own law (PB 130) 

The current law proper to the Roman Rota is the Normae Sacrae Ro
manae Rotae Tribunal is of April 18, 1994, 8 which has been in effect since 
October 1, 1994. Concerning the static part, this law replaced the 1982 
NSRR. Concerning the procedural part this law replaced arts. 59-185 of 
the 1934 NSRR ( cf. 1982 NSRR, art. 65). Nonetheless, the last article of the 
new Normae establishes, "Si quaestio oriatur de interpretatione harum 
Normarum, recursus fiat ad Normas anno 1934 promulgatas, iis excep
tis, quae vigenti Juris Canonici Codici refragantur". The new NSRR was 
approved by the Holy Father in forma specifica.9 

In the appendix to the 1982 NSRR is the decree regarding the Studio 
Rotale, which remains in effect. Moreover, the extraordinary faculties of 
the Dean of the Rota enumerated in appendix 1 of the 1982 NSRR10 appear 
to be still in effect. They have not been absorbed by the new Normae or 
surpassed by the dispositions of the CIC (regarding the first faculty, cf. 
c. 1683 and art. 55 § 2 of the new NSRR; regarding the fourth, cf. art. 52 of 
the new NSRR; the third has been partially surpassed by cc. 1433, 1435, 

8. AAS 86 (1994), pp. 508-540. 
9. Reser. of the Cardinal Secretary of State, February 23, 1995. 

10. AAS 74 (1982), p. 516. 
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483 § 2, 1622,3° and 5°, together with cc. 1623, and 1626 § 2). However, the 
question of the Dean's extraordinary faculties is not completely clear. 
Keeping in mind the inclusion of the first and the fourth faculties with 
some changes in the same NSRR (thus there is no clear motive for these 
faculties to be included while others are not included, in the case where 
maintaining the other faculties is desirable), and the lack of adaptation on 
the occasion of the issuance of the new NSRR of the second and third fac
ulties to the current legislation, we cannot exclude that the new NSRR 
would have attempted to integrally reorder all the material and that, con
sequently, and keeping in mind by analogy c. 20, these faculties have been 
repealed. 

6. Advocates and procurators 

In addition to the Consistorial Advocates and the Procurators of the 
Sacred Apostolic Palaces, which have been replaced with Pastor Bonus 
by the "Body of advocates of the Holy See" (see commentary on c. 1445: 
no. 8), only persons who have three years of study in the Studio Rotale 
and a diploma of Rotal Advocate can be registered in the list of the Roman 
Rota. 
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1445 § 1. Supremum Signaturae Apostolicae Tribunal cognos
cit: 
1 ° querelas nullitatis et petititones restitutionis in 

integrum et alios recursus contra sententias ro
tales; 

2° recursus in causis de statu personarum, quas ad 
novum examen Rota Romana admittere renuit; 

3° exceptiones suspicionis aliasque causas contra 
Auditores Rotae Romanae propter acta in exerci
tio ipsorum muneris; 

4° conflictus competentiae de quibus in can. 1416. 

§ 2.  lpsum Tribunal videt de contentionibus ortis ex actu 
potestatis administrativae ecclesiasticae ad earn le
gitime delatis, de aliis controversiis administrativis 
quae a Romano Pontifice vel a Romanae Curiae di
casteriis ipsi deferantur, et de conflictu competen
tiae inter eadem dicasteria. 

§ 3. Supremi huius Tribunalis praeterea est: 
1 ° rectae administrationi iustitiae invigilare et in 

advocatos vel procuratores, si opus sit, animad
vertere; 

2° tribunalium competentiam prorogare; 
3° promovere et approbare erectionem tribunalium, 

de quibus in cann. 1423 et 1439. 

§ 1. The Supreme Tribunal of the Apostolic Signatura hears: 
1 ° plaints of nullity, petitions for total reinstatement, and other re

courses against rotal judgements; 
2° recourses in cases affecting the status of persons, which the 

Roman Rota has refused to admit to a new examination; 
3° exceptions of suspicion and other cases against Auditors of the 

Roman Rota by reason of things done in the exercise of their of
fice; 

4° the conflicts of competence mentioned in Can. 1416. 

§ 2. This same tribunal deals with controversies which arise from an act 
of ecclesiastical administrative power, and which are lawfully re
ferred to it. It also deals with other administrative controversies re
f erred to it by the Roman Pontiff or by departments of the Roman 
Curia, and with conflicts of competence among these departments. 

§ 3. This Supreme Tribunal is also competent: 
1 ° to oversee the proper administration of justice and, should the 

need arise, measures against advocates and procurators; 
2° to extend the competence of tribunals; 
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3° to promote and approve the establishment of the tribunals men
tioned in cann. 1423 and 1439. 

SOURCES: § 1: c. 1603 § 1; Signatura Decisio, 25 nov. 1922; SNAS 17 § 2; 
19 § 1; 20 § 1; 21 § 1 
§ 2: REU 106, 107; SNAS 96; Signatura Decisio, 10 maii 1968; 
Signatura Decisio, 21 maii 1968; Signatura Decisio, 24 mar. 
1969; Signatura Deel., 9 nov. 1970; Signatura Decisio, 15 dee. 
1970 
§ 3:  REU 105; SNAS 17 § 1, 18 ; Signatura Deel., 22 oct. 1970; 
Signatura Reser. , 2 ian. 1971; Signatura Reser., 26 mar. 1974; 
Signatura Reser., 20 feb. 1976 

CROSS REFERENCES: cc. 19, 1402, 1416, 1442, 1629,1° 

C OMMENTARY 

Zenon Grocholewski 

Articles 121-125 of the Ap. Const. Pastor Bonus have replaced this 
canon: 

121. The Apostolic Signaturafunctions as the supreme tribunal and 
also ensures that justice in the Church is correctly administered. 

122. This Tribunal adjudicates: 

1 °. complaints of nullity and petitions for total reinstatement against 
sentences of the Roman Rota; 

2°. in cases concerning the status of persons, recourses when the 
Roman Rota has denied a new examination of the case; 

3°. exceptions of suspicion and other proceedings against judges of 
the Roman Rota arising from the exercise of their functions; 

4 °. conflicts of competence between tribunals which are not subject to 
the same appellate tribunal. 

123. § 1 .  The Signatura adjudicates recourses lodged within the pe
remptory limit of thirty useful days against singular administrative acts 
whether issued by the dicasteries of the Roman Curia or approved by them, 
whenever it is contended that the impugned act violated some law either in 
the decision-making process or in the procedure used. 

§ 2. In these cases, in addition to the judgement regarding illegality 
of the act, it can also adjudicate, at the request of the plaintiff, the repara
tion of damages incurred through the unlawful act. 
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§ 3. The Signatura also adjudicates other administrative controver
sies referred to it by the Roman Pontiff or by dicasteries of the Roman Cu
ria, as well as conflicts of competence between these dicasteries. 

124. The Signatura also has the responsibility: 

1 °. to exercise vigilance over the correct administration of justice, 
and, if need be, to censure advocates and procurators; 

2°. to deal with petitions presented to the Apostolic See for obtaining 
the commission of a case to the Roman Rota or some other favour relative 
to the administration of justice; 

3°. to prorogate the competence of lower tribunals; 

4 °. to grant its approval to tribunals for appeals reserved to the Holy 
See, and to promote and approve the erection of interdiocesan tribunals. 

125. The Apostolic Signatura is governed by its own law. 

The Supreme Tribunal of the Apostolic Signatura is one of the most 
reformed dicasteries of the Roman Curia in the post-conciliar period. It 
appears to be in an evolutionary phase still. 1 

l. Nature of the Apostolic Signatura (PB 121) 

Article 121 reaffirms that the Apostolic Signatura is found at the 
apex of both ordinary and administrative justice. On the other hand, it is 
not just a court but also carries out other functions. 

The Signatura is divided into three sections, to which correspond the 
three successive articles of Pastor Bonus 122-124. In the first section, the 
Signatura is the supreme court of ordinary justice for contentious and 
penal cases, similar to the court of cassation in some European countries. 
In the second section, it is under the auspices of the organs of administra
tive justice for contentious-administrative cases. In the third section, the 
Signatura is not a tribunal but an administrative organ with competence 
over the administration of justice in the Church. Therefore, using canoni
cal language, it could be characterized as a "congregation of justice." 

1. Regarding the dynamic of this development, cf. Z. GROCHOLEWSKI, "La Segnatura 
Apostolica nell'attuale fase di evoluzione, "  in Dilexit iusti tiam (in honorem A. Card. 
Sabattani) (Vatican City 1984), pp. 21 1-228; idem, "I tribunali apostolici," in Le nouveau 
Code de Droit Canonique-The New Code of Canon Law. (V Congres International de Droit 
Canonique-5th International Congress of Canon Law) (Ottawa 1986), vol. I, pp. 469-4 78; 
idem, I tribunali, in La Curia Romana nella Cost. Ap. "Pastor Bonus, " (Vatican City 1990), 
pp. 401-418; idem, "Die Verwaltungsgerichtsbarkeit der Apostolischen Signatur," in 
Osterreichisches Archiv fur Kirchenrecht 40 (1991), pp. 3-13; Italian translation, "La 
giustizia amministrativa presso la Segnatura Apostolica," in !us Ecclesiae 4 (1992), pp. 3-14. 
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2. Judges of the Apostolic Signatura 

According to the CJC/1917 (c. 1662) and the REU (art. 104), the Sig
natura was made up of various Cardinals appointed by the Roman Pontiff 
(the Normae speciales of the Signatura (see below, no. 7) issued on execu
tion of the REU, establishing in art. 1 the number of 12 Cardinal judges). 
Therefore, all judges in the Signatura were Cardinals. This norm has been 
abolished, since Pastor Bonus, which integrally reordered all matters of 
the REU, no longer contains it ( cf. c. 20). Therefore, the disposition of 
Pastor Bonus 3 ,  the general norm under which "the dicasteries ... are 
made up of a Cardinal Prefect or an Archbishop President, a specific num
ber of Cardinal Fathers and some Bishops .. .  ,"2 applies to the Signatura. In 
fact, the Holy Father, on May 20, 1991, appointed some bishops as judges 
of the Signatura. 3 

On July 1, 1976, the PCIDSVC responded that the exception of suspi
cion against the Cardinal judges of the Signatura could be proposed. In 
this case, the question should be submitted to the Roman Pontiff. 4 

3. Sentences of the Apostolic Signatura 

The norm of the CJC/1917 (c. 1605 § 1), under which the sentences of 
the Signatura were valid even though the reasons for the decision were 
not expressed, has been abolished. 5 

With respect to opposition, the sentences of the Signatura cannot be 
appealed ( c. 1629, 1 °). Nonetheless, the plaint of nullity or the petition of 
restitutio in integrum against them cannot be excluded. 6 

2. Cf. Z. GROCHOLEWSKl, I tribunali, cit., pp. 402-403. 
3. AAS 83 (1991), p. 631. 
4. AAS 68 (1976), p. 635. Cf. L. DEL AMO PACHfN, "La excepci6n de sospecha contra los 

Cardenales de la Signatura Apost6lica," in Revista Espanola de Derecho Canonico 32 (1976), 
pp. 349-357; P. TOCANEL, "Adnotationes," in Apollinaris 49 (1976), pp. 350-360; X. OCHOA, 
"De recusatione iudiciali Patrum Cardinalium Signaturae Apostolicae," in Apollinaris 50 
(1977), pp. 194-245; published also in Opus iustitiae pax (Miscellanea in onore di 
X. Ochoa) (Vatican City 1990), pp. 19-58. 

5. Cf. z. GROCHOLEWSKl, "La Segnatura . . .  ," cit., pp. 218--219. 
6. Cf. Signatura, sentencias, February 27, 1993, prot. no. 18.190/86 CAd; March 27, 1993, 

prot. no. 22.221/90 CAd and decl., September 24, 1993, prot. no. 19.070/87 CAd; cf. also 
P. MONTINI, "De querela nullitatis deque restitutione in integrum adversus sententias 
Sectionis alterius Supremi Signaturae Apostolicae Tribunalis, "  in Periodica 82 ( 1993), 
pp. 669-697; J. LLOBELL, "Note sull'impugnabilita delle decisioni della Segnatura Apostolica," 
in Ius Ecclesiae 5 (1993), pp. 675-698. 

844 



GROCHOLEWSKI Tit. II. Ch. Ill. The Tribunals of the Apostolic See c. 1445 

4. The Apostolic Signatura as supreme tribunal of ordinary justice 
(PB 122) 

This function is primarily exercised with respect to the decisions and 
judges of the Rota. In four sections, Pastor Bonus 122 lists six competen
cies of the Signatura on this matter (nos. 1 ° and 3° contain two competen
cies each): 

- Regarding the plaint of nullity, cf. cc. 1619-1627. Nevertheless, in 
contrast to what is laid out in cc. 1624-1625 and 1627, the plaint of nullity 
against Rotal decisions can be proposed only before the Signatura. When 
there is also an appeal, the plaint must be addressed before the Signatura 
first. Only later, if nullity is not found , will the appeal be heard before the 
Rota. Before the Signatura, the plaint of nullity is not substantiated in the 
oral process. According to art. 19 of the Normae speciales (see below, 
no. 7), the plaint of nullity can be presented before the Signatura only 
when the vices of nullity are manifestly apparent. Plaints against interloc
utory decisions can only be made when the damage caused cannot be re
paired by the definitive sentence, or when the decision has the force of a 
definitive sentence (cf. c. 1618). 

- With respect to petitions of restitutio in integrum, cf. cc. 1645-
1648. Nonetheless, unlike what is established in cc. 1646 and 1648, restitu
tio in integrum against a Rotal decision can be requested only before the 
Signatura. When the Signatura concedes restitutio in integrum, the Rota 
should know about the contents of the case. 

- Recourse against refusal of the new examination of the case (cf. 
cc. 1643-1644) by the Rota. Practically speaking, this addresses an appeal, 
in which the object of the examination and of the decision of the Signatura 
are the same as that pronounced by the Rota; namely, the existence of new 
and grave arguments. Some maintain that, against the refusal of a new ex
amination by the Roman Rota, there should be an appeal to another tur
nus of the Rota first. Only after such appeal should the case be presented 
for recourse before the Signatura. However, others maintain that such ap
peals should be taken only in cases in which the Rota has not yet judged 
the contents of the case. There are yet others who say that all cases of re
fusal of a new examination can be appealed before either another turnus 
of the Rota or before the Signatura. 7 It seems most in keeping with the 
fundamental principles of the appeal that, once the first decision of the 
Rota has rejected a new examination, the case can have recourse only be
fore the Signatura. In effect, if the decisions of two inferior tribunals are in 
agreement and do not allow for a subsequent appeal, admitting recourse 
(recourse is in reality an appeal) against the two conforming decisions of 
the Rota is offensive to this apostolic tribunal. In any case , the Signatura 

7. Cf. E. DEL CORPO, De retractatione causae matrimonialis (Neapoli 1969), pp. 149-164. 
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admits and judges such recourse whether it has been proposed after a sin
gle Rotal decision or after two. 

- With respect to exceptions of suspicion, cf. c. 1449. However, 
against a Rotal judge, this exception can only be presented before the Sig
natura. 

- Cases against judges of the Rota for acts carried out in the exer
cise of their Junctions refer to the punishable abuses considered in 
c. 1457 § 1. The Signatura may judge over the imposition of the penalty as 
well as over the eventual reparation of damages ( cf. c. 128). 

- Regarding conflicts of competence, cf. c. 1416. This is the only 
competence of the first section of the Signatura does not ref er necessarily 
to decisions or to the Rotal judges. In any case, this also addresses the 
conflicts of competence among the Rota and inferior tribunals. 8 

5. The Apostolic Signatura as supreme tribunal of administrative 
justice (PB 123) 

This addresses conflicts arising from a singular administrative act 
( cf. book I, tit. IV and c. 1400 § 2). It is the means of def ending the faithful 
and juridical persons against an act of the administrative authority ( execu
tive: cf. c. 135) in the Church. 

In the broad sense, administrative justice refers to any means of op
position foreseen in the law to defend the faithful and juridical persons 
against an act of the administrative authority. Therefore, it includes the 
petitions of revision and hierarchical recourse addressed in cc. 1732-1739, 
as in Pastor Bonus 19 § 1 and the RGCR 134-138 and 125. 

In the strict sense, administrative justice refers only to the judicial 
means foreseen for the solution of those conflicts. Until today there has 
existed only one administrative tribunal in the Church; namely, the second 
section of the Signatura, was formed by REU (art. 106) in 1967. It is 
placed at the apex of organs of administrative justice understood in the 
broad sense. 

a) Principal competence of the second section (§§ 1-2) 

This refers to recourse presented before the Signatura against singu
lar administrative acts: 

- carried out by the dicasteries of the Roman Curia ( according to 
PB 2 § 1:  "the Secretariat of State, Congregations, Tribunals, Councils and 
Offices; namely, the Apostolic Camera, the Administration of the Patri
mony of the Apostolic See, and the Prefecture for the Economic Affairs of 

8. Cf. Z. GROCHOLEWSKl, "L'appello nelle cause di nullita matrimoniale," in Forum 4, II 
(1993), p. 38. 
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the Holy See"), of which there is no superior authority other than the 
Roman Pontiff. 

- or also approved by these dicasteries, in which case the singular 
administrative acts are presumed to be issued by inferior authorities, chal
lenged in the tenor of cc. 1 732-1739 to ask for the decision of the dicast
ery of the competent Roman Curia "in that subject manner" (PB 19 § 1). 
With respect to the procedure for examination of the hierarchical re
course before dicasteries, cf. RGCR 134-138 and 125. 

According to the constant jurisprudence of the Signatura, the inferior 
administrative authority can also make recourse to the second section 
when its act has been reformed by a dicastery of the Roman Curia in re
sponse to recourse presented by the interested faithful. This jurisprudence 
is justified primarily in the origin and nature of the power of the Church. 9 

The Response of the CPI of April 29, 1987 10, under which a group of 
faithful without both juridical personality and the recognition foreseen in 
c. 299 § 3, lacks active legitimacy as a group to make hierarchical re
course against a decree of the proper diocesan bishop, have legitimacy as 
singular faithful (who act together or separately), and provided the faith
ful have truly suffered damage, whose value the judge will recognize with 
sufficient discretion-this is also true for recourse sought before the sec
ond section of the Signatura. Further, the question was specifically pro
voked by a specific case carried to the Signatura. The corresponding 
sentence of the Signatura, of November 21, 1987, 11 therefore constitutes a 
jurisprudential commentary on this response. 

The recourse should be presented to the Signatura within the set 
term of thirty canonical days. (That is, the right to recourse perishes if the 
term ends without action and the term cannot be extended: cf. c. 1465 § 1. 
Although the canonical days do not pass "when one is unaware, or when 
one is unable to act": c. 201 § 2). Persons who attempt to oppose a singu
lar administrative act carried out or approved by a dicastery of the Roman 
Curia before the Signatura should present to the same dicastery, "within 
the term of ten canonical days from the date of notification, the petition of 
revocation or amendment of the act" (RGCR 135 § 1). 

Contrary to what occurs in the case of hierarchical recourse ( cf. 
cc. 1737 § 1 and 1739; cf. RGCR 136 § 1), the object of the recourse to the 
Signatura can only be: 

- the illegitimacy of the act; that is, the violation of some law in the 
deliberation or proceeding. The affirmative decision of the Signatura 
therefore involves, at least implicitly, either the declaration of nullity of 

9. Cf. Z. GROCHOLEWSKI, "L'autorita amministrativa come ricorrente alla Sectio Altera 
della Segnatura Apostolica," in Apollinaris 55 (1982), pp. 752-779. 

10. AAS 80 (1988), p. 1818. 
11. Comm. 20 (1988), pp. 88-94. 
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the act (if it has violated some law that affects its validity) or the rescis
sion of the act (if it has violated a law that does not affect its validity). The 
doctrine agrees in that it addresses the violation of any law, including the 
aequitas canonica. It should be noted that said illegitimacy also includes 
incompetence (insofar as it concerns the violation of law in the proceed
ing) and abuse of power (insofar as it concerns the violation of law in the 
deliberation). It appears that untrue motives are cited in the act also carry 
this illegitimacy; that is, the violation of law in decernendo. 12 

- the reparation of damage caused by the illegitimate act. To be an 
object of judgment by the Signatura, compensation for damages must be 
specifically requested. The request for compensation of damages must be 
proposed together with recourse relative to the illegitimacy of the act ( and 
in the set term mentioned previously), not separately; that is, in an auton
omous fashion.13 As for the obligation to compensate, the Signatura 
should not examine a case if the damage caused was malicious or culpa
ble ( cf. c. 128). The Signatura should examine cases only where compen
sation is due to the administrative authority's violation of the law. The 
obligation to compensate falls on the office, not on the titular person . In 
any case, the problem of compensation for damages is complex overall in 
ecclesiastical administrative justice. Because this addresses principally 
moral damages that are difficult to compensate, and even difficult to spec
ify, the legislative text is sparing. Therefore, it is up to jurisprudence and 
the doctrine to clarify many issues that are not completely clear.14 

b) Secondary competencies of the second section (§ 3) 

These competencies appear to be additions to the primary com
petency. They make up only a small part of the work of the second 
section. They are the following: 

- administrative controversies entrusted by the Roman Pontiff 
regarding this, see commentary on c. 1442: no. 2, c. The Holy Father can 
also entrust to the Signatura the judgment of cases regarding the heart of 
the dispute, in addition to the legitimacy of the act and the damages; 

- administrative controversies referred by the dicasteries of the 
Roman Curia: the reason for this referral can be, for example, that the di
castery has already intervened in some way when addressing the dispute 
before the inferior authority, or that the dispute addresses a particularly 
difficult question of law; 

12. Cf. z. GROCHOLEWSKl, I tribunali, cit., p. 411 .  
13. In a different sense, G. MONTINI, "II risarcimento del danno provocato dall'atto 

amministrativo illegittimo e la competenza del  Supremo Tribunale della Segnatura 
Apostolica," in La giustizia amministrativa nella Chiesa (Vatican City 1991), p. 199. 

14. Cf. Z. GROCHOLEWSKI, I tribunali, cit., pp. 408-411; G. MONTINI, "II risarcimento ... ," cit., 
pp. 179-200. 
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- conflicts of competence among the dicasteries of the Roman Cu
ria: regarding the concept of conflict of competence, see commentary on 
c. 1416; regarding the concept of dicastery, cf. Pastor Bonus 2: see above, 
no. 4, a. 

6. The Apostolic Signatura as the competent administrative organ 
in regard to thejudicialforum (PB 124) 

This addresses a vast area of the duty of the Signatura.15 The com
mentary follows the order of art. 124, keeping in mind that nos. 1 °, 2° and 
4° indicate two competencies each. 

- Vigilance over the proper administration of justice (no. 1°). This 
is a general competence , in a certain sense, includes the competences 
follow. In reference to vigilance, the Signatura: a) examines the reports 
each ecclesiastical tribunal must send each year relating its status and ac
tivity and responds with its observations; b) sometimes requests and ex
amines the decisions of a tribunal and responds with its observations; c) 
examines numerous recourses or reports that are presented before the 
Signatura against the proceedings of a certain tribunal, takes appropriate 
measures, and responds with its observations; d) sometimes studies the 
state of the administration of justice in a nation and responds with propos
als or suggestions; e) responds to different matters laid out by the tribu
nals; f) issues declarations to counter specific irregularities or abuses in 
the administration of justice; g) in the case of a deficiency in the adminis
tration of justice, issues declarations of nullity of marriage through an ad
ministrative course, at least when a deeper disquisition or investigation is 
not required16; h) encourages the unity of jurisprudence in cases where 
the Holy Father has requested that the case of nullity of marriage be en
trusted to the Apostolic Signatura for resolution ; i) collaborates in the in
itiatives directed at perfecting the actions of ecclesiastical tribunals; etc. 

- Measures against advocates and procurators (no. 1 °). Regarding 
abuses by advocates and procurators, see cc. 1488-1489. The Signatura 
does not necessarily act directly, but frequently invites the moderator (see 

15. Cf. Z. GROCHOLEWSKI, "Linee generali della giurisprudenza della Segnatura Apostolica 
relativamente alla procedura nelle cause matrimoniali," in Moni tor Ecclesias ticus 107 
(1982), pp. 233-267; French translation, "Lignes generates de la jurisprudence de la Signature 
Apostolique en matiere de procedure dans les causes matrimoniales," in Revue de Droit 
Canonique 32 (1982), pp. 35-73. 

16. Cf. Z. GROCHOLEWSKI, "La facolta del Congresso della Segnatura Apostolica di emettere 
dichiarazioni di nullita di matrimonio in via amministrativa," in Investigationes theologico
canonicae (Rome 1978), pp. 21 1-232; idem, "Dichiarazioni di nullita di matrimonio in via 
amministrativa da parte del Supremo Tribunale della Segnatura Apostolica," in Ephemerides 
Juris Canonici 37 (1981),  pp. 177-204; R. BURKE, "La procedura amministrativa per la 
dichiarazione di nullita del matrimonio," in I procedimenti speciali nel diritto canonico 
(Vatican City 1992), pp. 93-105. 
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commentary on c. 1419: no. 5 and to c. 1423: no. 9) of the tribunal to ade
quately occupy himself with the case. The Signatura also examines hierar
chical recourse against the measures adopted by moderators toward 
advocates and procurators. 

- Petitions to ob tain the commitment of the case to the Rota 
(no. 2°). This addresses cases in which the Rota is not competent by law 
to hear a case, but the party requests that Rota reserve the case for itself. 
The legal disposition relative to this matter (c. 1444 § 2;  PB 129 § 1,4°) 
speaks of the Roman Pontiff, who calls the case to himself and entrusts it 
to the Rota. The Holy Father does this through the Signatura, which by 
law is entrusted with this competence (see commentary on c. 1417: no. 1 
in fine). 

- Other favors relative to the administration of justice (no. 2°). 
Examples of other favors relative to the administration of justice are: a) 
the dispensation of academic titles for those who deal with cc. 1420 § 4, 
1421 § 3, 1435 (see commentary on c. 1420: no. 10); b) the dispensation of 
some other procedural law; c) the commitment of a case to the tribunal is 
absolutely incompetent due to the grade (c. 1440). (Generally this deals 
with the commitment of the judgment of third or later grade of a case to a 
local tribunal, but it could also deal with the commitment of a case to a 
tribunal of first or second grade by law or by decree of erection is not 
competent to address cases of this grade); d) the healing of acts; e) special 
faculties; andf) other similar things. 

- The extension of competence of inferior tribunals (no. 3°). The 
expression "inferior tribunals" refers to tribunals that are not of the Holy 
See. Competence can be extended only in the case of relative incompe
tence (see c. 1407 § 2); that is, incompetence due to territory (but not with 
respect to privileged persons such as those addressed in c. 1405 :  cf. 
c. 1406 § 2). It deals principally with cases in which there is a request for 
the faculty to be able to introduce the case in the first grade before a tribu
nal that is not competent by law, but it can also deal with the authority to 
appeal before a local tribunal different from the competent one, but able 
to judge cases in second grade. These extensions of competence can be 
ref erred to specific cases or to all cases of an ecclesiastical circumscrip
tion that is not in a condition to have a proper tribunal. 

- The approval, reserved to the Holy See, of the tribunal of appeals 
(no. 4°). This approval refers to the tribunal that the metropolitan diocese, 
or the person who presides over a circumscription that is immediately 
subject to the Apostolic See, has designated as the forum of appeal for his 
own tribunal: cf. c. 1438,2°. 

- The promotion and approval of interdiocesan tribunals (no. 4°). 
These tribunals are addressed in cc. 1423 and 1439 (see commentary on 
c. 1423, primarily no. 5). Frequently, the Signatura, conscious of the diffi
culties involved in the administration of justice in the local Churches, 
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proposes the erection of interdiocesan tribunals and helps the bishop to 
correctly orient the judicial organization to have a more effective adminis
tration of justice. 

The Signatura also has certain administrative competencies related 
to the judicial forum, based in the "Agreement between the Holy See and 
the Italian Republic that contributes modifications to the Lateran Concor
dat," of February 18, 1984, art. 8, no. 2°17; in the Concordat with Portugal 
of May 7, 1940, art. 25; 18 and in the Concordat with the Dominican Repub
lic of June 16, 1954, art. 16 § 2.19 

7. The law proper to the Apostolic Signatura (PB 125) 

After the REU, the Apostolic Signatura elaborated some Normae 
speciales in Supremo Tribunali Signaturae Apostolicae ad experimen
tum servandae post Constitutionem Apostolicam Pauli PP. VI ''Regimini 
Ecclesiae Universae, " which were approved by Paul VI in March of 1968. 
The Normae speciales were not published in AAS, but rather in a separate 
fascicle, edited in Vatican City in 1968, and in different reviews (such as 
Periodica, Apollinaris, Ius Canonicum), collections of documents,2° and 
book appendices. 

These Normae speciales are no longer in effect, because the law for 
they were created ceased ( cf. c. 33 § 2). However, while no new Normae 
speciales exist, and considering c. 19, the Normae are observed in a sup
plementary manner that is not contrary to the new law. It is now up to the 
Signatura to elaborate the new Normae (in addition to the art. 125, cf. also 
PB 35). 

8. Advocates 

With Pastor Bonus (arts. 183-185) and the last norms dictated re
garding the issue21 : a) The Consistorial Advocates and the Procurators of 
the Holy Apostolic Palaces,(who were proper advocates of the Signatura 
(Normae speciales, art. 6), have been replaced by the "Body of Advocates 

17. AAS 77 (1985), p. 527; cf. also the "additional protocol," ibid., pp. 533-534. 
18. AAS 32 (1940), p. 230. 
19. AAS 46 (1954), p. 443. 
20. Cf. E, SZTAFROWSKI, Posoborowe prawodawstwo koscielne, vol. II, fasc. 1 (Warsaw 

1970), pp. 18 1-244; X. OCHOA, LE, vol. III (Rome 1972), cols. 5321-5332;  I. GORDON
z. GROCHOLEWSKI, Documenta recentiora circa rem matrimonialem et processualem, vol. I 
(Rome 1977), pp. 372-398. 
21. JOHN PAUL II, M.P. Justi iudicis, June 28, 1988, in AAS 80 (1988), pp. 1258-1261; SEC, 

Ordinatio ad exsequendas Litteras Apostolicas "Iusti iudicis" motu proprio datas, in AAS 
82 (1990), pp. 1630-1634. 

851 



c. 1445 Bk. VII. Pt. I. Trials In General GROCHOLEWSKl 

of the Holy See," assumes the patronage of cases in the name of the Holy 
See and of the dicasteries of the Roman Curia, before the ecclesiastical 
and civil tribunals (and evidently before the Signatura). b) A "List of Advo
cates before the Roman Curia" was instituted to sponsor cases before the 
Signatura and offer their services in hierarchical recourses before the di
casteries of the Roman Curia. In any case, the sponsorship of Rotal Advo
cates may also be exercised before the first section of the Signatura. 
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TITULUS III 

De disciplina in tribunalibus servanda 

TITLE III 
The Discipline to Be Observed in Tribunals 

------- INTRODUCTION 

Piero Antonio Bonnet 

Judicial function and the power necessary for its function 

In the people of God, the juridical experience lives in the dynamism 
that makes the normative dimension into an unceasing and inexhaustible 
practice.1 This transformation of the judicial rule into practice is an insup
pressible experience of continuous communication between law and real
ity, which in this way are placed in continuous interaction. In fact, norms 
and practice have their constant and inevitable point of reference in man: 
the first, constructing itself; the second, embodied in its operational ca
pacity. However, man is not only the foundation on which the static di
mension and the matrix are constructed around what forms the dynamic 
dimension of juridical experience. Man is also the crucible in which a 
norm-which exists only to be put into practice-is transformed into 
practice. In reality, juridical experience lives its profound unity in the ac
tion of all operators of law, who are determined to understand the juridi
cal rule, to give it value in the concrete dimension of daily life. To be 
translated into practice, a norm must adapt itself to subjective experience, 
passing from the extrinsically objective dimension to form part of man 
himself, who must manage to make it his own. 

The application of the norm can be realized in a condition of cer
tainty, whether real or presumed. All operators of law participate in this 
activity of normative realization in a state of certainty. This function, when 
exercised with certain characteristics of particular authority on the part of 
those invested with powers in the community, is administrative or execu
tive. With that type of activity, the norm is realized in practice, consisting 
of acts that are prevalently and characteristically executive. 

1. Cf. P.A. BONNET, '"Continuita' e 'discontinuita' nel diritto ecclesiale e nell'esperienza 
giuridica totale dell'uomo," in G. BARBERINI (Ed.), Raccolta di scritti in onore di Pio Fedele, 
I (Perugi 1984), pp. 31-54; and regarding the whole matter, idem, "Comunione ecclesiale e 
diritto," in Comunione e disciplina ecclesiale. Atti del XXII Congresso dell'Associazione 
Canonistica Italiana, Aosta, 10-13 settembre 1990 (Vatican City 1991), pp. 49-86; also in 
Monitor Ecclesiasticus 1 16 (1991), pp. 49-86, and in P.A. BONNET, Comunione ecclesiale, 
Diritto e Potere. Studi di diritto canonico (Turin 1993), pp. 7-51. 
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The norm is also applied in circumstances in which there is no cer
tainty with respect to the normative content. Instead, a state of uncer
tainty persists or is expected in its continuously becoming juridical 
practice. This condition is characterized by a potentially conflictive state, 
which is why the judicial2 function can adopt a litigious appearance. The 
same juridical experience, in order to overcome the pathological moment 
of crisis and functionally experience the proper normality, postulates in 
these cases a function that above all knows how to carry out an activity
the procedure3-capable of leading to a result-the judgment4-which 
makes the norm certain (in itself as well as in the fact to which it must be 
applied) with a binding value, because it is an "act of authority, that is, of 
the will of the law formulated by the only authority that can formulate it, "5 

namely, the judge. 

The ecclesial sense of the judicial function may seem sufficiently 
clear, and consequently its characteristic as a moment of application of 
canonical juridical experience in conditions of crisis, due to an actual or 
presumed uncertainty regarding the normative value that must be real
ized . This characteristic also manifests all its nature as an essentially in
terpretative activity. If one considers the need and the particular authority 
of the hermeneutics to which the human ecclesial normative is substan
tially reduced6-not without a peculiar autonomy-judicial interpretation 
must confine itself to a reading of the divine law that it is presented with 
by the human legislator, becoming an interpreter that is particularly au
thorized by this law, inasmuch as the judgment of the judge constitutes a 
type of special law for the specific situation. 7 Therefore, the judge is an in
terpreter also of the human law, which he must know how to understand 
in all its potentiality. 

However, in interpretation, the judicial anchor in human positive law 
cannot be considered insurmountable. In fact, it must be surmounted in 
the very spirit of the system. This applies not only in cases in which 
human law does not express the divine, but also when the specific norm 
given by the human legislator, even embodying, along general lines, divine 
law, does not manage to express it with reference to a particular case be
cause the case contains elements not considered by the legislator. In fact, 
even laws that express the divine norm may be insufficient when faced 

2. Cf. P.A. BONNET, "Giurisprudenza, II) giurisprudenza canonica," in Enciclopedia 
giuridica, XV (Rome 1989), pp. 1-10 (of the entry). Cf. also, idem, fl giudizio di nullita 
matrimoniale nei Casi speciali (Rome 1979), pp. 78-103. 

3. Cf. P.A. BONNET, "Processo, XIII) processo canonico: profili generali, "  in Enciclopedia 
giuridica, XXIV (Rome 1991), pp. 1-23 (of the entry) . 

4. Cf. P.A. BONNET, "De iudicis sententia ac de certitudine morali," in Periodica 75 (1986), 
pp. 61-100; idem, "Sentenza, IV) sentenze ecclesiastiche," in Enciclopedia giuridica, XXVIII 
(Rome 1992), pp. 1-8 (of the entry). 

5. G. CHIOVENDA, Principi di diritto processuale civile (Naples 1965), p. 158. 
6. Cf. P.A. BONNET, Comunione ecclesiale . . . , cit., pp. 49-86. 
7. Cf. THOMAS AQUINAS, S. Th. , II-I, q. 67, a. 1 c. 
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with reality, due to a failure to consider some elements of the specific situ
ation in the normative paradigm, which must be simplified. In these cases, 
the judge must separate himself from positivity if following it entails a vio
lation of the divine norm to which the legislator has ref erred in his in
terpretation, which was reductive with respect to the more complex 
situation submitted to the consideration of the judge. 8 

But, under the irreplaceable guidance of positive law, if the case goes 
beyond it, better than against it-inasmuch as it is presumable that the 
legislator would also have decided something else in those cases, after 
having been able to consider the situation as a whole9-the constant effort 
of the ecclesial judge must tend towards a search for the divine law to be 
applied to the specific case. Thus, jurisprudence will provide a continuing 
control and an uninterrupted establishment of human law and the inter
pretation that this human law suggests from the divine norm. 

If that is the meaning and scope of the judicial function, it is linked 
more with an unordained ministerial quality, of which the lay faithful are 
also capable, 10 rather than with an ordained ministerial quality, from the 
time in which, as specified by the Sacred Congregation for the Doctrine of 
the Faith in the Response of February 8, 1977: dogmatice laici exclusi 
sunt tantum ab officiis intrinsece hierarchicis, quorum capacitas a re
ceptione sacramenti Ordinis dependet. 1 1  In fact, it is not easy to deduce 
the strictly hierarchical nature of a function that is substantially to explain 
canonical norms, albeit in their divine and human dual dimension, regard
less of how much they are particularly authorized by reason of the per
sons among whom the process is presented. 

Proof of this is found in norm V of the motu proprio Matrimonial 
causes of March 28, 1971, which has subsequently been established in 
c. 1421 § 2 (cf., with some variation due to the particular condition of the 
Churches of the Orient, c. 1087 § 2 CCEO): Episcoporum conferentia per
mittere potest ut etiam laici iudices constituantur, e quibus, suadente 
necessitate, unus assumi potest ad collegium efformandum. This provi
sion, which derives from the new awareness of the laity brought about by 
Vatican II, 12 is in keeping with a broader context, in which, with an 
involvement of the laity in the development of the process that is much 
more incisive than that favored by the CJC/1917 , 13 the "Copernican 

8. Cf. THOMAS AQUINAS, S. Th. , II-II, q. 60, a. 5. 
9. Cf. THOMAS AQUINAS, S. Th. , II-II, q. 67, a. 1 c. 

10. Cf. P.A. BONNET, "La ministerialita laicale," in Telogia e diritto canonico (Vatican City 
1987), pp. 104-106 and in Studi in memoria di Giovanni Ambrosetti, II (Milan 1989), 
pp. 532-534. 

11. For an evaluation of that reply, cf. J. BEYER, "ludex laicus vir vel mulier," in Periodica 
75 (1986), p. 59 (but cf. ibid., also note 13). 
12. Cf. P.A. BONNET, "De laicorum notione adumbratio," in Periodica 74 (1985), pp. 227-

271; idem, "La ministerialita laicale . . .  " cit., pp. 87-130 and 507-567. 
13. Cf. e.g. cc. 1421 §2, 1424, 1428 §2, 1437, 1528, 1710, 1717 § 1. 
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revolution" of ecclesial law that has shifted the focal point of the code 
from the hierarchy to the faithful becomes evident. 14 

The foundation offered for this innovation by the Code Commission, 
according to which that lay capacity proceeds ex plenitude potestatis 
Sum Pontificis, 15 is unconvincing. It seems that its origin, like that of any 
other power that is not hierarchical is, in light of the teachings of Vatican 
Council II, quite diverse. 16 Specifically, with baptism, one acquires a spe
cial deputatio in order to carry out sanctifying acts, a particular deputatio 
that involves a particular virtuality and therefore an extended capacity 
with confirmation17 ad mensuram Ecclesiae. However, this origin, which 
lies in the sacraments of Christian initiation, must be completed, becom
ing ecclesial, through an insertion and an appreciation in the people of 
God, which allows for each of the faithful, with the attribution of a partic
ular mission or a particular office, 18 participation in the sole mission of 
the Church, carrying it out in the multiplicity of ministries 19 with which 
each may be invested. 20 

The legislation promulgated by John Paul II has overcome the unjus
tified discrimination against women that existed in the fundamental inno
vation contributed by Paul VI in motu proprio Causas matrimoniales. 
However, the lack of a profound theological motivation on the part of the 
Code Commission has prevented "the negative position adopted in the 
past from being completely overcome" and has led to the sanctioning of a 
provision that contemplates only an "extraordinary substitution of the 
laity in the functions of the judge, solely suadente, as stated in c. 1421 § 2, 
necessitate. "21 

14. Cf. P.A. BONNET, "il 'christifidelis' recuperato protagonista umano nella Chiesa," in 
R. LATOURELLE (ed.), Vaticano II, Bilancio e prospettive 25 anni dopo 1962-1987, Italian 
ed., I (Assisi 1987), pp. 471-492; also in P.A. BONNET, Comunione ecclesiale . . .  , cit., pp. 53-78. 
Cf. idem, "Habet pro conditione dignitatem libertatemque filiorum Dei," in fl diritto 
ecclesiastico 92/1 (1981),  pp. 556-620 and in Diritto persona e vita sociale. Scritti in 
memoria di 0. Giacchi, II (Milan 1984), pp. 157-203; idem, "De omnium christifidelium 
obligationibus et iuribus (cann. 208-223)," in P.A. BONNET-G. GHIRLANDA, De christifidelibus. 
De eorum iuribus, de laicis, de consociationibus. Adnotationes in codicem (Rome 1983), 
pp. 19-52; idem, "Fedeli," in Enciclopedia giuridica, XIV (Rome 1989), pp. 1-1 1 (of the 
entry). 

15. In Comm. 2 (1970), p. 189. 
16. Cf. P.A. BONNET, "Una questione ancora aperta: l'origine del potere gerarchico nella 

Chiesa," in Ephemerides iuris canonici 38 ( 1982), pp. 62-121 ;  also in P.A. BONNET, 
Comunione ecclesiale . .  , cit., pp. 133-189. 

17. Cf. P.A. BONNET, "Confermazione," in Digesto delle discipline pubblicistiche, III (Turin 
1989), pp. 350-355. 
18. Cf. P.A. BONNET, "Ufficio, d) diritto canonico," in Enciclopedia del diritto, XLV (Milan 

1992), pp. 680-696. 
19. Cf. P.A. BONNET, "Persona fisica, II) diritto canonico," in Enciclopedia giuridica, XXIII 

(Rome 1991), pp. 2-8 (of the entry). 
20. Cf. P.A. BONNET, "La ministerialita laicale . . .  ," cit., pp. 87-130 and 507-567. 
21. R. BERTOLINO, La tutela dei diritti nella Chiesa. Dal vecchio al nuovo codice di 

diritto canonico (Turin 1983), p. 103. 
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CAPUT I 
De officio iudicum et tribunalis ministrorum 

CHAPTER ! 

The Duties of the Judges and the Officers of the Tribunal 

1446 § 1. Christifideles omnes, in pnm1s autem Episcopi, 
sedulo annitantur ut, salva iustitia, lites in populo 
Dei, quantum fieri possit, vitentur et pacifice quam 
primum componantur. 

§ 2. Index in limine litis, et etiam quolibet alio momento, 
quotiescumque spem aliquam boni exitus perspicit, 
partes hortari et adiuvare ne omittat, ut de aequa 
controversiae solutione quaerenda communi consilio 
curent, viasque ad hoc propositum idoneas ipsis indi
cet, gravibus quoque hominibus ad mediationem ad
hibitis. 

§ 3. Quod si circa privatum partium bonum lis versetur, 
dispiciat index num transactione vel arbitrorum iu
dicio, ad normam cann. 1 71 3-1716 ,  controversia 
finem habere utiliter possit. 

§ 1. All Christ's faithful, and especially bishops, are to strive earnestly, 
with due regard for justice, to ensure that lawsuits among the people 
of God are as far as possible avoided, and are settled promptly and 
without rancor. 

§ 2. In the early stages of litigation, and indeed at any other time as often 
as he discerns any hope of a successful outcome, the judge is not to 
fail to exhort and assist the parties to seek an equitable solution to 
their controversy in discussions with one another. He is to indicate to 
them suitable means to this end and avail himself of serious-minded 
persons to mediate. 

§ 3. If the issue is about the private good of the parties, the judge is to dis
cern whether an agreement or a judgement by an arbitrator, in accor
dance with the norms of cann. 1713-1716, might usefully serve to 
resolve the controversy. 
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SOURCES: § 1: c. 1925 § 1; NSRR 75 § 1 
§ 2: C. 1925 § 2 
§ 3: C. 1925 §§ 1 et 3 

CROSS-REFERENCES: 

C OMMENTARY 

Piero Antonio Bonnet 

The duty to avoid litigation 

BONNET 

The spirit of procedural canon law is not understood if the value of 
postrema ratio possessed by the procedural instrument in ecclesial law is 
not taken into account, as a function of the precedence of the faithful. In 
fact, within the ecclesial sphere, a trial must always be avoided whenever 
possible, either at the beginning, or by interrupting its progress through 
conciliation of the parties in conflict. 

This requirement is clear if it is borne in mind that, in the people of 
God, charity constitutes the measure of the relationship with others typi
fied by law. 1 Each of the faithful relates with others and with the Church 
according to the measure of charity, which shapes all ecclesial action. 
Therefore, this bond of charity constitutes the shaping rule of the juridical 
life of the people of God, to the extent of being a proper and original value 
of its law.2 

For this reason, canon law stresses the ecclesial idiosyncrasy of a 
phenomenon such as procedural law, regardless of how much its absolute 
need is substantially irrefutable. In fact, the process is formally con
structed on the concept of the dispute. It is true this concept no longer ap
pears at the center of a formal definition, as in c. 1552 § 1 of the CIC/1917, 
which stated: Nomine iudicii ecclesiastici intelligitur controversiae in 
re de qua Ecclesia ius habet cognoscendi, coram tribunali ecclesiastico, 
legitima disceptatio et definitio. However, it is undeniable that the dis
pute continues to be the element on which the system rests, as seen in nu
merous canons in which the term "litigation" is used. 3 Nevertheless, on the 

1. Cf. P.A. BONNET, "Carita e diritto: la dimensione comunitaria quale momento della 
struttura interna del diritto della Chiesa', in Investigationes theologico-canonicae (Rome 
1978), pp. 75-98. 

2. Cf. P.A. BONNET, "Eucharistia et ius," in Periodica 66 (1977), pp. 583-616. 
3. Cf. for the CIC cc.: 1400 § 2, 1417 § 1, 1427 §§ 1 and 3, 1445 § 2, 1446 §§ 1 - 3, 1459 § 2, 

1462 §§ 1 and 2, 1463 § 1 ,  1464, 1465 § 3, 1486 § 1, 1488 § 1, 1502, 1504, 1507 § 1, 1508 §§ 2 and 
3, 1512,5°, 1513 §§ 1 and 2, 1514, 1515, 1516, 1518,1°, 1519 § 2, 1529, 1586, 1587, 1594, 1595 § 2, 
1596 § 1, 1611,1° and 4°, 1620,8°, 1639 § 1, 1640, 1658 § 1, 1660, 1675 § 1, 1677 § 2, 1716 § 2, 1723 
§ 2, 1733 § 1. 
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other hand, one must note the extraordinary harmony of the first two 
paragraphs of c. 1446 (cf. c. 1103 CCEO) with the spirit of canon law. This 
manifests its exceptional importance for all procedural law. 

Therefore, litigation is inconsistent with the character of commun
ion of the people of God, when other means are practicable, regardless of 
how much the litigation is directed towards the search for truth. To avoid 
this controversial tendency, the judge must seek to achieve a settlement 
between the parties, although he may not impose it against their will. This 
is because the parties will not be effectively reconciled if the judge cannot 
persuade them of the truth about which they are contending. Both the 
Code and the CCEO move in this direction with coherent determination, 
not only with the fundamental norm in § 2 of c. 1446 (cf. c. 1103 § 2 
CCEO), but also through other provisions. Among these are c. 1659 § 1 for 
the oral contentious process ( cf. c. 1345 § 1 CCEO for the summary con
tentious process), c. 1676 (cf. c. 1362 CCEO) for causes of matrimonial 
nullity, and c. 1695 ( cf. c. 1381 CCEO) for disputes relating to conjugal 
separation. Also worthy of mention are the provisions of c. 1733 (cf., with 
incisive variations, c. 998 CCEO) which provides for the establishment of 
a special conciliation organ by the bishops. In this regard, the norms of 
c. 1718 § 4 (cf., with unique changes, c. 1469 § 3 CCEO) and § 1,2° (signifi
cant changes are also presented by c. 1469 § 1 CCEO) are particularly 
paradigmatic. They ref er, for criminal proceedings, to the provision of 
c. 1341 (cf. c. 1403 CCEO), with particular variations). 

However, a fortiori, the process must be avoided with those "juris
dictional or judicial equivalents" that, by eliminating it from its birth, are 
especially in tune with ecclesial communion, and find their roots in the 
same Scripture. 4 A juridical discipline is outlined-which is not entirely 
fortunate-from these canonical measures for litigation referring to the 
private good in cc. 17 13-1716 (and with one more careful, and therefore 
more effective, discipline in cc. 1164-1184 CCEO), to which § 3 of c. 1446 
refers (cf. c. 1103 CCEO). 

However, it is precisely in this sphere that canon law "becomes truly 
ars boni et aequi. It places before the annoyance and slowness of the 
trial, the convenience and elasticity of a procedure in which, for the rest, 
the fundamental juridical presuppositions that legitimate the process can 
be found: the dispute, the changeableness of the position of the trier, the 
public nature of the forms, full right to a defense. "5 

4. Cf. Mt 5:25, 18: 15-17. 
5. R. BERTOLINO, La tutela dei diritti nella Chiesa. Dal vecchio al nuovo codice di 

diri tto canonico (Turin 1983), p. 123. 
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1447 Qui causae interfuit tamquam iudex, promotor iustitiae, 
defensor vinculi, procurator, advocatus, testis aut peri
tus, nequit postea valide eandem causam in alia instantia 
tamquam iudex definire aut in eadem munus assessoris 
sustinere. 

Any person involved in a case as judge, promotor of justice, def ender of 
the bond, procurator, advocate, witness or expert cannot subsequently, in 
another instance, validly determine the same case as a judge or exercise 
the role of assessor in it. 

SOURCES: cc. 1571, 1613 § 1 

CROSS-REFERENCES: 

C OMMENTARY 

Piero Antonio Bonnet 

Function of the judge and other ministers of the tribunal 

This commentary will focus on the judge, due to his predominant in
fluence with respect to any other official in the canonical process. As 
Pius XII noted in his speech to the Roman Rota on October 2 ,  1944, "the 
judge, who is like justice incarnate ... , juridically verifies and establishes 
the truth and gives it legal value with respect to the fact that must be 
judged as well as in connection with the law that must be applied in the 
case. But the entire process is directed towards this objective of clarifying 
and serving the truth."1 Therefore, the function of the other ministers of 
the tribunal also must be modeled on this function, albeit with differences 
due to the specific activity of each. 

The function of the judge is none other than that of ius iuste dicere 
for the faithful. Isidore of Seville acknowledged this in a passage first set 
forth in the Decree of Gratianus2 and later in the Gregorian decretals3 : 

Iudex dictus quasi ius dicens populo, sive quod iure disceptet. Jure 
autem disceptare est iuste iudicare: non est autem iudex si non est in eo 
iustitia.4 

1 .  In AAS 36 (1944), p. 283. 
2. Cf. 23, c. 1. 
3. Cf. XV, 40, 10. 
4. Etymologiae, 18, 15, 6 ,  in Etimologias, bilingual ed., Latin text, Spanish trans. and 

notes by J. OROZ RETA and M.A. MARCOS CASQUERO. lntroducci6n general by M. Diaz and 
Diaz , vol. II (Madrid 1982), p. 402; cf. also 9, 4, 14, ibid., vol. I (Madrid 1982), pp. 776-778. Cf. 
A. STANKIEWICZ, I doveri del giudice, in P.A. BONNET-GULLO (eds.), fl processo matrimoniale 
canonico, 2nd ed. (Vatican City 1994), pp. 299-301. 
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However, given that justice1 in specific case lives in the judge to the 
extent that he is able to penetrate the juridical and factual reality of the 
specific situation, 2 it must be affirmed that "the truth is the law of jus
tice. "3 Consequently, as stressed by John Paul II in his address to the Tri
bunal of the Rota of February 4, 1980, "in all ecclesiastical processes, the 
truth must always be, from the beginning to the judgment, the foundation, 
mother and law of justice. "4 To follow this extremely difficult master path5 

of a justice that is truth, the judge can only have God before his eyes, as 
was noted at the first Ecumenical Council of Lyon, in a passage later in
corporated into the Liber VI6: Caveant ecclesiastici iudices et prudenter 
attendant ut in causarum processibus, nihil vendicet odium, nihil vel 
favor usurpet, timor exsulet, praemium aut expectatio praemii iusti
tiam non evertat. Sed stateram gestent in manibus, lances appendant 
aequo libramine, ut in omnibus quae in causis agenda fuerint, prae
sertim in concipiendis sententiis etferendis, prae oculis habeant solum 
Deum illius imitantes exemplum, qui querelas populi tabernaculum in
gressus ad Dominum referebat, ut secundum eius imperium iudicaret. 7 

The procedural exercise of justice commits all who take part in the 
canonical process, 8 "like the members of a body, each of which certainly 
has his own function and activity. However, at the same time they are re
ciprocally coordinated and jointly arranged in order to achieve the final 
objective, which is that of the entire organism. "9 

Therefore, everyone in the process is a servant of the truth (see com
mentary on c. 1454). Nevertheless, among the servants of the truth who 
act in the canonical process, the judge is a privileged protagonist, who di
vino intuitu et amore iustitiae, 10 usque ad prolationem sententiae debet 
uni versa rimar. 1 1 In fact, the process is substantially in the hands of the 
judge, who concretely embodies justice when he orders its terms and 
methods, even when the stimuli of the parties have a considerable 

1. Cf. P.A. BONNET, Sentenza, IV) sentenze ecclesiastiche, in Enciclopedia giuridica, 
XXVIII (Rome 1992), pp. 1-8 (of the entry). 

2. Cf. THOMAS AQUINAS, S. Th. , I, q. 21 ,  a. 2 c. 
3. Prus XII, Allocutio ad Praelatos Auditores ceterosque Officiales et Administros 

Tribunalis S.R. Rotae necnon eiusdem Tribunalis Advocatos et procuratores, October 1 ,  
1942, in AAS 34 (1942), p. 342. 

4. In AAS 72 (1980), pp. 175-176. 
5. Cf. X V, 1, 17. 
6. VI II, 14, 1. 
7. Constitutio xv, in CENTRO DI DOCUMENTAZIONE ISTITUTO PER LE SCIENZE RELIGIOSE, 

BOLOGNA (Ed.), Conciliorum Oecumenicorum decreta, 2nd ed. (Basel-Barcelona-Freiburg
Rome-Vienna 1962), p. 264. 

8. Cf. the allocutions of Prus XII, October 2, 1944 and of JOHN PAUL II, February 4, 1980, to 
the Tribunal of the Rota: in AAS 36 (1944) , pp. 281-290 and 72 ( 1980),  pp. 172-178, 
respectively. 

9. Pms XII, Allocutio, October 2, 1944, cit., p. 288. 
10. X II, 20, 7. 
11. X II, 22, 10. 
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impact.1 As for the rest, all of this is evident from the principles that gov
ern procedural initiative. Thus, except in private cases (in which the initia
tive of a party is necessary) , the judge may always proceed ex officio once 
the causes have been legitimately presented. Moreover, the judge can al
ways compensate for the negligence of the parties, to avoid a judgment 
that may do serious damage to justice and the truth (cf. c. 1452; cf. c. 1 1 10 
CCEO). In addition, the entire process is directed so that the judge may 
acquire the moral certainty of the truth2 through a predominantly free as
sessment of the evidence (cf. c. 1608 § 3; cf. c. 1291 § 3 CCEO), while the 
evidence of the legally mandatory assessment is rather limited. 3 

Such a determining function4 makes it impossible for the judge to be 
a judge at more than one instance, to not keep the parties from having ac
cess to another trial, carried out by other persons. That is an unavoidable 
legal right and an irreplaceable requirement of justice in the search for the 
truth. 

However, it is not only the judge but anyone who has played an im
portant role in the search for the truth in a prior instance who may, as pro
vided in c .  144 7 (cf. c .  1 105 CCEO) valide eandem causam in alia 
instantia tamquam iudex definire aut in eadem munus assesoris susti
nere. This is because each of them has helped build the truth that has been 
established in the judgment, thus becoming a bearer of a "truth of his" 
"that will usually be the objective truth or a part thereof, often considered 
from different points of view, colored with hues of each's temperament, 
perhaps with some distortion or even mixed with error. "5 

The notable role played by the judge can be better understood if it is 
borne in mind that each of the faithful has his or her own judge in the 
bishop, according to the principle forcefully affirmed by Vatican II in De 
Ecclesia: Episcopi sacrum ius et coram Domino officium habent in suos 
subditos ... iudicium faciendi (LG 27 a). While it is true that the function 
and procedural initiative of the bishop6 continues to be reviewed, the in
fluence of the bishop in canonical procedure is easily verified. 7 

1. Cf. e.g., regarding the CIC, cc. 1503, 1508 §2, 1513 §2, 1516, 1526, 1558, 1559, 1560, 1563 
§2, 1570, 1592, 1593 §1 ,  1599 §2, 1600 §1,3°, 1602 §1,  1604 §2, 1606, 1645 §1,1°-3°. 

2. Cf. P.A. BONNET, "De iudicis sententia ac de certitudine morali, " in Periodica 75 (1986), 
pp. 61-100. 

3. Cf. AAS 75 (1983), pp. 557-558. Regarding moral certainty, cf. P.A. BONNET, De iudicis 
sententia . . .  , cit. ; regarding the judge's evaluation of the proof, cf. P.A. BONNET, "Prova 
d) diritto canonico, "  in Enciclopedia del diritto, XXXVIII (Milan 1988), pp. 687-688. 

4. Cf. P.A. BONNET, "Processo, XIII) processo canonico: profili generali," in Enciclopedia 
giuridica, XXIV (Rome 1991), pp. 12-13 (of the entry). 

5. JOHN PAUL II, Allocutio, February 4, 1980, cit., p. 174. 
6. Cf. A. VITALE, "La riforma del processo canonico," in fl diritto ecclesiastico 89/1 (1978), 

p. 324. 
7. Cf. e.g., regarding the CIC: cc. 1420 §§ 1-2, 1421, 1425 § §2-3, 1435, 1436, 1457 §§ 1-2, 

1488, 1649, 1692 §§ 1-2, 1699, 1700, 1707, 1717, 1718, 1733 §2, 1742 §1 ,  1743, 1745. 
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§ 1. Iudex cognoscendam ne suscipiat causam, in qua ra
tione consanguinitatis vel affinitatis in quolibet 
gradu lineae rectae et usque ad quartum gradum 
lineae collateralis, vel ratione tutelae et curatelae, 
intimae vitae consuetudinis, magnae simultatis, vel 
lucri faciendi aut damni vitandi, aliquid ipsius inter
sit. 

§ 2 .  In iisdem adiunctis ab officio suo abstinere debent 
iustitiae promotor, defensor vinculi, assessor et 
auditor. 

§ 1. The judge is not to undertake the hearing of a case in which any per
sonal interest may be involved by reason of consanguinity or affinity 
in any degree of the direct line and up to the fourth degree of the col
lateral line, or by reason of guardianship or tutelage, or of close ac
quaintanceship or marked hostility or possible financial profit or loss. 

§ 2. The promotor of justice, the defender of the bond, the assessor and 
the auditor must likewise refrain from exercising their offices in 
these circumstances. 

SOURCES: § 1: c. 1613 § 1; PrM 30 § 1 
§ 2: c. 1613 § 2; PrM 30 § 2 

CROSS-REFERENCES: 

C OMMENTARY ------

Piero Antonio Bonnet 

Duty of impartiality 

When a trial cannot be avoided, the judge has the duty to administer 
justice, in accordance with his function as the first servant of the truth 
(see commentaries to cc. 1 146, 1147, and 1457). Moreover, he is among all 
those who participate in the process servus servorum veritatis. But, that 
is truly jamae prodigus et proprii persecutor honoris, as noted by the 
first Ecumenical Council of Lyon in a passage presented in the collection 
of decretals of Boniface. 1 The judge who rules in an overly demanding and 

1. VI II, 14, 1. 
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totalitarian manner, forgetting that he is to serve the truth contra consci
entiam et contra iustitiam in gravamen partis alterius in iudicio quic
quam f ecerit per gratiam vel per sordes. 2 

Paul VI, speaking to the Tribunal of the Rota on January 29, 1970, 
stressed that the judge "must possess considerable objectivity in the trial, 
and at the same time considerable impartiality, in order to be able to as
sess all the elements he has patiently and tenaciously come to possess, in 
order to then judge with imperturbable, impartial equidistance ... Impar
tiality ... involves profound and immovable fairness. Disinterest is neces
sary, due to the danger that in the courts there can be pressure from 
interests outside of the trial, corruption, politics, favoritism, etc. A dili
gence is needed, which takes to heart the cause of justice, with an aware
ness that it constitutes high service to Him who is just and merciful, 
misericors et miserator et iustus, iustus iudex et iustus. "3 In this way, 
the judge will "reflect the very justice of God,"4 based on the law of the 
truth.5 

The judge's impartiality must be safeguarded canonically with guar
antees capable of protecting the image of ecclesial justice against a crisis 
of confidence that a possible decline in impartiality could cause. However, 
impartiality cannot be protected with an excessive network of legal hin
drances, which would be a fatal obstruction of justice. The administration 
of justice, in that it is the work of men directed towards other men, cannot 
claim to be modeled after absolute criteria that, because they are abso
lute, would not be human. 

In § 1 of this canon (cf. c. 1106 § 1 CCEO), the Code considers cases 
in which it may be feared that the judge or other tribunal officials are not 
in a position of indifference with respect to the interests at play in the pro
cess, so that suspicions could be aroused regarding the impartiality of the 
trial. In other words, "the duty to maintain 'immutable impartiality' forces 
the judge to refrain from judging cases in which he could come to be in 
conditions of subjective incompetence, that is, lacking the legitimacy re
quired in view of an objective impartiality, precisely to ward off the risk of 
any alleged position of interest. "6 

2. Constitutio xv, in CENTRO DI DOCUMENTAZIONE ISTITUTO PER LE SCIENZE RELIGIOSE, 
BOLONIA (Ed.), Conciliorum Oecumenicorum decreta, 2nd ed. (Basel- Barcelona-Freiburg
Rome-Vienna 1962), pp. 264-266 

3. In AAS 62 (1970), pp. 1 12-113. 
4. PIUS XII, Allocutio ad Praelatos Auditores ceterosque Officiales et  Administros 

Tribunalis S.R. Rotae necnon eiusdem Tribunalis Advocatos et procuratores, October 2, 
1945, in AAS 37 (1945), p. 256. 

5. PIUS XII, Allocutio ad Praelatos Auditores ceterosque Officiales et Administros 
Tribunalis S.R. Rotae necnon eiusdem Tribunalis Advocatos et procuratores, October 2, 
1944, in AAS 36 (1944), p. 283. 

6. A. STANKIEWICZ, "I doveri del giudice," in P.A. BONNET- GULLO (Eds.), fl processo 
matrimoniale canonico, 2nd ed. (Vatican City 1994), p. 318. 
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The cases in which the judge or officer of the court must disqualify 
himself, indicated in § 1 of this canon, are those that manifest a connec
tion between the judge or the officer of the court and the dispute in ques
tion, determined by reasons of consanguinity or affinity (in any degree in 
the direct line and up to the fourth degree of the collateral line), guardian
ship or tutelage, or close acquaintanceship. Moreover, there could be rea
sons of a serious personal confrontation, or of opposing interests, due to 
either a gain to ensure or a possible loss to prevent. 

If, in these cases, the judge or other members of the court do not re
frain, the recusatio can be filed, pursuant to c. 1449 § 1 .7 

7. The CCEO has no provision for this. 
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§ 1 .  In casibus, de quibus in can. 1448, nisi iudex ipse 
abstineat, pars potest eum recusare. 

§ 2. De recusatione videt Vicarius iudicialis; si ipse recu
setur, videt Episcopus qui tribunali praeest. 

§ 3. Si Episcopus sit iudex et contra eum recusatio oppo
natur, ipse abstineat a iudicando. 

§ 4. Si recusatio opponatur contra promotorem iustitiae, 
defensorem vinculi aut alios tribunalis administros, 
de hac exceptione videt praeses in tribunali colle
giali vel ipse iudex, si unicus sit. 

§ 1. In the cases mentioned in Can. 1448, if the judge himself does not re
frain from exercising his office, a party may object to him. 

§ 2. The judicial Vicar is to deal with this objection. If the objection is di
rected against the judicial Vicar himself, the Bishop in charge of the 
tribunal is to deal with the matter. 

§ 3. If the Bishop is the judge and the objection is directed against him, he 
is to refrain from judging. 

§ 4. If the objection is directed against the promotor of justice, the de
f ender of the bond or any other officer of the tribunal, it is to be dealt 
with by the presiding judge of a collegiate tribunal, or by the sole 
judge if there is only one. 

SOURCES: § 1: c. 1614 § 1; PrM 31 § 1; PCIDSVC Resp. I, 1 iul. 1976 
(AAS 68 [1976] 635) 
§ 2: c. 1614 § 1; PrM 31 § 1 
§ 3: c. 1614 § 2; PrM 31 § 2 
§ 4: c. 1614 § 3; PrM 31  § 3 

CROSS-REFERENCES: 

The objection 

C OMMENTARY 

Piero Antonio Bonnet 

The causes for filing the objection are those specifically1 established 
in c. 1448 § 1 (see commentary), since the positive wording of this norm, 

1. Cf. to the contrary, J.J. GARCIA FAILDE, Nuevo derecho procesal can6nico (Estudio 
sistematico- analitico comparado), 2nd ed. (Salamanca 1992), p .  83; DE DIEGO-LORA, 
commentary on c. 1449, in Pamplona Com. 
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in connection with § 1 of c. 1449, seems to lead to this inte:rpretation.2 This 
is more true when an interpretation of the provisions of c .  1448 § 1 with 
specific examples would give rise to an interpretation that would present 
many negative aspects, because of abuses that could be encouraged with 
obstacles and delays, and little benefit for the administration of ecclesial 
justice. 

Paragraph 2 of c. 1449 (cf., with a dispositive specificity, c. 1 107 § 1 
CCEO) establishes the competence to judge the objection: the diocesan 
bishop in charge of the tribunal, if the objection concerns the judicial 
vicar; in all other cases, the judicial vicar. However, if the matter concerns 
the promoter of justice, the def ender of the bond, or another officer of the 
tribunal, pursuant to § 4 (cf. c. 1 107 § 3 CCEO), the presiding judge of the 
collegiate court or the sole judge will handle the issue. Lastly, if the bishop 
is being recused, he must refrain from judging, pursuant to § 3 (cf. c. 1 107 
§ 2 CCEO). The Code makes no provision for cases in which the diocesan 
bishop does not comply with this obligation. However, in these cases, the 
issue of the objection can be raised before the tribunal of the Roman Rota, 
by virtue of c. 1405 § 3, 1°.3 

2. The Code Commission also expressed itself in this sense: cf. Comm. 10 (1978), p. 251. 
3. Cf., in this sense, J.J. GARCIA FAILDE, Nuevo derecho . . .  , cit., p. 85. For the Eastern 

Churches the competent tribunal would be, in virtue of c. 1060, § 2 CCEO, the one designated 
by the Roman Pontiff. 

867 



cc. 1450-1451 Bk. VII. Pt. I. Trials In General BONNET 

1450 Recusatione admissa, personae mutari debent, non vero 
iudicii gradus. 

If the objection is upheld, the persons in question are to be changed, but 
not the grade of trial. 

SOURCES: c. 1615 § 1 ;  PrM 32 § 1 

CROSS-REFERENCES: 

1451 § 1.  Quaestio de recusatione expeditissime definienda 
est, auditis partibus, promotore iustitiae vel vinculi 
defensore, si intersint, neque ipsi recusati sint. 

§ 2.  Actus positi a iudice antequam recusetur, validi 
sunt; qui autem positi sunt post propositam recusa
tionem, rescindi debent, si pars petat intra decem 
dies ab admissa recusatione. 

§ 1. The objection is to be decided with maximum expedition, after hear
ing the parties, the promotor of justice or the def ender of the bond, if 
they are engaged in the trial and the objection is not directed against 
them. 

§ 2. Acts performed by a judge before being objected to are valid. Acts 
performed after the objection has been lodged must be rescinded if a 
party requests this within ten days of the admission of the objection. 

SOURCES: § 1:  c. 1616; PrM 33 

CROSS-REFERENCES: 

C OMME NTARY 

Piero Antonio Bonnet 

Admission and judicial procedure of the objection 

The issue argued between the party making the objection and the 
party being objected to (see commentary on c. 1449), must be resolved, as 
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provided in §  1 of c. 1451 (cf. c. 1109 § 1 CCEO), with maximum expedi
tion (expeditissime). This involves hearing the parties, as well as the pro
moter of justice and the defender of the bond if they are present in the 
proceeding and are not the persons against whom the objection has been 
filed. The decision will usually be made by a decree that may not be ap
pealed, in accordance with c. 1629,5° (cf. c. 1310,5° CCEO). However, de
pending on the case, a querela nullitatis and a restitutio in integrum 
may be filed against it.1 

Once admitted, the objection entails the substitution of the person 
(c. 1450; cf. c. 1108 CCEO). Pursuant to c. 1451 § 2 (cf. c. 1109 § 2 CCEO), 
the acts of the person objected to are valid if performed before the objec
tion is filed (an issue in dispute under the CJC/19172) ,  while those per
formed afterwards are rescindable at the request of a party within ten 
days of the admission of the objection. Once the objection is admitted, the 
acts of the judge are invalid ( although the only norm stating this is c. 1 109 
§ 2 CCEO), since the judge has been disqualified. 

1. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal canonico (Estudio sistematico
analitico comparado), 2nd ed. (Salamanca 1992), p. 84; DE DIEGO-LORA, commentary on 
cc. 1450-1451, in Pamplona Com. 

2. Cf. I. GORDON, De iudiciis in genere, I, Introductio generalis. Pars statica (Rome 
1976), pp. 324-325. 
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§ 1.  In negotio quod privatorum solummodo interest, 
iudex procedere potest dumtaxat ad instantiam par
tis. Causa autem legitime introducta, iudex proce
dere potest et debet etiam ex officio in causis 
poenalibus aliisque, quae publicum Ecclesiae bonum 
aut animarum salutem respiciunt. 

§ 2.  Potest autem praeterea iudex partium neglegentiam 
in probationibus afferendis vel in exceptionibus op
ponendis supplere, quoties id necessarium censeat 
ad vitandam graviter iniustam sententiam, firmis 
praescriptis can. 1600. 

§ 1. In a matter that concerns private persons exclusively, a judge can 
proceed only at the request of a party. In penal cases, however, and in 
other cases which affect the public good of the Church or the salva
tion of souls, once the case has been lawfully introduced, the judge 
can and must proceed ex officio. 

§ 2. The judge can also supply for the negligence of the parties in bringing 
forward proofs or in opposing exceptions, whenever this is consid
ered necessary in order to avoid a gravely unjust judgement, without 
prejudice to the provisions of Can. 1600. 

SOURCES: § 1: c. 1618 
§ 2 :  C. 1619; SN C. 134 § 1 

CROSS-REFERENCES: 

C OMMENTARY 

Piero Antonio Bonnet 

The duty to supply for the deficiencies of the parties (the distinc
tion between public and private in the canonical process and the appli
cation in it of the distinction between the inquisitive principle and the 
preparatory principle) 

Although the process is a mechanism for applying law, this unques
tionable community function must be used to serve the faithful. In fact, the 
execution of objective law is carried out through the process, not for an 
abstract community entity, but for the specific individuals that make it up 
and that constitute the law's only reason for being. Its presence in the pro
cess fulfills an irreplaceable function that is not only individual, but also 
social. In fact, only the effective participation of the interested faithful can 
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guarantee a communally more harmonious application of law, and a more 
secure individuation of the truth. 

To fully understand the function of an individual in the canonical 
process, it is necessary to consider that, in ecclesial law, there is a fusion 
between the community and the individual perspective, due to the perfect 
correlation between the individual good and the community good from the 
perspective of charity, by virtue of which the good of all is the good of 
each one, and the good of each one is the good of all. 1 From that perspec
tive, the common good is nothing more than the practicability of the indi
vidual good, which cannot be achieved by the individual alone. Moreover, 
it is unburdened by any conflict with the good of others, due to the non
economic nature of the good that must be pursued by the individual (the 
ordinatio in Deum, the salvation of one's own soul). Thus, on the one 
hand, there is the unique importance of the individual good in ecclesial 
law, inasmuch as in Eeclesia singuli homines sunt propter Deum et 
propter se solum, nee bonum privatum ordinatur ad bonum to tius, 
saltem praeeise, nee prineipaliter. 2 But, on the other hand, one can never 
forget the importance of the common good, within which is found only its 
more real meaning and scope, the ordinatio in Deum of each, in that, as 
indicated by Vatican II, plaeuit ... Deo homines non singulatim, quavis 
mutua eonnexione seelusa, sanetifieare et salvare, sed eos in populum 
eonstituere, qui in veritate Jpsum agnoseeret Jpsique sanete serviret 
(LG 9). From this comes the fact that the position of each one in the pro
cess must be integrated with that of the other members of the ecclesial 
community. 

In fact, individual good and community good are present in every sit
uation submitted to the hearing of the judge, although one of these goods 
occasionally is stressed more than another. To be more precise, the com
mon or public good has a highly important role in all those activities 
which sociality must put to use, directly or indirectly, to serve personal 
self-realization. On the other hand, personal good has a specific influence 
on the exercise of the freedom each must have to achieve spiritual salva
tion. 

The roles played by the private good and the public good must be re
flected in the procedural system, 3 more specifically determining, in the 
case of precedence of public good over private good, the intervention of 
the public parties4 and the more thorough intervention by the judge. 

1. Cf. P.A. BONNET, "Eucharistia et ius," in Periodica 66 (1977), pp. 583-616. 
2. F. DE VITORIA, "De potestate ecclesiastica relectio secunda," no. 5, in Obras de 

Francisco de Vitoria. Relecciones teol6gicas, critical ed. by T. URDANOZ (Madrid 1960), 
p. 365. 

3. Cf. cc. 1430, 1431 § 1, 1446 § 3, 1452 §1, 1481 § 3, 1532, 1536 §§ 1-2, 1559, 1598 §1, 1600 
§1 , 1°, 1619, 1696, 1715 §1 ,  1728 § 1. 

4. Cf. P.A. BONNET, "Processo, XIII) processo canonico: profili generali," in Enciclopedia 
giuridica, XXIV (Rome 1991), pp. 1 1-12 (of the entry). 
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Nevertheless, due to the absence of an effective comparison with the pri
vate good, it is usually impossible to identify causes in which the common 
good can be considered with certainty to take precedence. Outside the 
cases described by norms as public,  such as matrimonial cases (cf. 
c. 1691 ;  cf. also c. 1376 CCEO), cases of the separation of spouses5 and 
criminal cases, 6 c. 143 1 § 1 (cf. c. 1095 § 1 CCEO), the canons prefer to 
leave to the discretion of the diocesan bishop 7 the determination of when 
the public good may be in danger, as well as when the presence of the pro
moter of justice is needed, if it is not legally provided. 

In conclusion, a careful assessment of the canonical process leads to 
a rejection of any unilateral individual or community interpretation. This 
is because the unquestionable social function of the normative action of 
the procedural instrument lives to the extent that it is put to use by each 
one of the faithful to overcome any crisis presented to law in the ceaseless 
becoming practice in daily life. That reading of the canonical judicial 
mechanism also explains why the ecclesial process always constitutes a 
response to the fundamental dialectic tension that animates every mo
ment of the life of law: the tension between the unstoppable individual 
drive for freedom and the unrestrainable community pressure for equality. 

The treatment of procedural initiative is discussed in this general 
context. One can identify the principles by which norms determine the 
persons in whose hands the various mechanisms of the process are found. 
For this purpose, the inquisitive principle and the preparatory principle 
are usually contrasted. But, it is necessary to note that the legislative 
choice between the inquisitive principle (in which "the judge, indepen
dently of the initiative of the parties, acquires ex officio knowledge of the 
facts") and the preparatory principle (which occurs "when the acquisition 
of knowledge of the facts in the trial cannot take place if not on the initia
tive of the parties"8) is due mainly to reasons of appropriateness. In fact, 
"neither one nor the other changes the nature of the phenomenon, be
cause it is always an activity that takes place in the sphere of the instru
ment which is being used to satisfy the technical demands thereof. 
However, the difference does not affect the system for protecting the ma
terial interests involved, because what changes, on the basis of criteria of 
mere organizational appropriateness, is not the system of that protection, 
but only the use of the initiative of the judge . . .  or only of the party in a 
certain aspect or moment of the selected means. "9 

5. Cf. c. 1696; cf. also c. 1381, 1-4 together with c. 1095 § 1 CCEO. 
6. Cf. c. 1728 §1 ;  c. 1471 § 1 CCEO. 
7. Cf. P.A. BONNET, "Processo . . .  " cit. , p . 16 (of the entry) . 
8. V. ANDRIOLI, Lezioni di diritto processuale civile, parte I, 2nd ed. (Naples 1961), 

pp. 172-173. 
9. T. CARNACINI, "Tutela giurisdizionale e tecnica del processo," in Studi in onore di 

E. Redenti, vol. II (Milan 1951) , p. 760. 
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It is also necessary to specify that the inquisitive principle does not 
govern the birth, but the life of the process, no longer determining a par
ticular way to constitute the various procedural mechanisms, but estab
lishing to which subjects the control of those mechanisms must be 
attributed. Thus, when the process is constructed on the inquisitive princi
ple, it will give rise to a procedural situation in which the judge does not 
have his hands tied in the reconstruction of acts that constitute the object 
of the process. This is because the legislator has found it appropriate to 
not conceive of the procedural mechanism in such a way that "the neces
sary authority for affirmation of the relevant facts and the contribution of 
the means of proving them" in not exclusively attributed to the parties. 
This is even truer because the idea the judge "must remain completely in
active just when it is a matter of obtaining the material that he is obligated 
to assess" 10 is not entirely consistent with the same jurisdictional func
tion. That especially applies when the power to judge is limited to a judi
cial vicar, who constitutes a unit1 1 with the diocesan bishop, 12 upon whom 
devolves the responsibility of full power in the service of everyone in the 
sphere of the portio populi Dei entrusted to him. 

However, the full inquisitive power possessed by the judge in the ca
nonical process13 does not stifle the preparatory power of the parties, 14 

which must be safeguarded from the time that no one knows the facts bet
ter than them. The effective interweaving of the two principles clearly ap
pears in the fundamental criteria established in c. 1452 (cf. c. 1 1 10 CCEO), 
although this norm does not clearly distinguish the double moment of the 
procedural initiative: that which takes place in the beginning of the pro
cess and that which takes place during its course. 

Therefore, in the canonical process (aside from the time of its initia
tion, for which, pursuant to cc. 1501 and 1620,4° (cf. c. 1303 § 1,4° CCEO), 
the principle of nemo iudex sine actore applies), the ex officio initiative is 
added in causes concerning the public good to the initiative of a party, 
which is exclusive for causes related to the private good. This ex officio 
initiative belongs to the judge, who also has an effective power to substi
tute for the parties, to avoid a decision that may be seriously detrimental 
to truth and justice. Therefore, in the canonical process, a harmonious 
system has been built based on the interweaving of the inquisitive and 
preparatory principles. Nevertheless, one must "recognize the highly 

10. T. CARNACINI, "Tutela giurisdizionale . . .  ," cit., p. 763. 
11. Cf. P.A. BONNET, "Processo . . .  ," cit., p. 12 (of the entry) . 
12. Cf., regarding the judicial function of the bishop, P.A. BONNET, Il processo di nullita 

matrimoniale nei Casi speciali (Rome 1979), pp. 193-201. 
13. Cf. PIUS XII, Allocutio ad Praelatos Auditores ceterosque Officiates et Administros 

Tribunalis S.R. Rotae necnon eiusdem Tribunalis Advocatos et procuratores, October 2, 
1944, in AAS 36 (1944), p. 283. 
14. Cf. P.A. BONNET, "Processo . . .  ," cit., pp. 16--17 (of the entry) . 
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praiseworthy effort of the code legislator to pursue substantial 'fair' jus
tice in every case and for having therefore foreseen the faculty of the 
judge to substitute for the parties, even in private causes, ad vitandam, as 
stated in c. 1452 § 2, graviter iniustam sententiam (that is, a judgment 
that is detrimental to truth and justice) weakens the preparatory princi
ple. "15 

15. R. BERTOLINO, La tutela dei diritti nella Chiesa. Dal vecchio al nuovo codice di 
diritto canonico (Turin 1983), pp. 132-133. 
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1453 Indices et tribunalia curent ut quam primum, salva iusti
tia, causae omnes terminentur, utque in tribunali primae 
instantiae ultra annum ne protrahantur, in tribunali vero 
secundae instantiae, ultra sex menses. 

Judges and tribunals are to ensure that, within the bounds of justice, all 
cases are brought to a conclusion as quickly as possible. They are to see to 
it that in the tribunal of first instance cases are not protracted beyond a 
year, and in the tribunal of second instance not beyond six months. 

SOURCES: c. 1620 

CROSS-REFERENCES: 

Duty of celerity 

C OMME NTARY 

Piero Antonio Bonnet 

To ideally express justice, the canonical process must approach an 
ideal of celerity in complying with procedural actions. This is because 
sicut recta et celeris iustitiae administratio Jiduciam populi fovet, ita 
diuturnitas processuum diffidentiam nutrit, siquidem iustitia sero-
tina ... quamdam iniustitiam continet, praesertim in re matrimoniali, 
ubi ... sententia etiam favorabilis, si nimis tardet, periculum est ne inu-
tilis evadat. 1 Moreover, Paul VI, in his address of January 11, 1965 to the 
Rota, indicated that "every blameworthy delay in doing justice or in exe
cuting it, caused by negligence or unrelated activities, is in itself an injus
tice that every member of the ecclesiastical courts must seek to avoid 
even from a distance. "2 This unquestionable demand for rapidity led the 
Commission in charge of the task of preparing the Schemata for a new 
Code to propose procedural celerity as a criterion shaping the new pro
cess3: Recognitio iuris processualis, ut optatis omnium respondeat, hoc 
praestare debet, quad nempe iustitia tuto et celeriter administretur, 
quad unusquique de Populo Dei videre possit tuitioni suorum iurium 
per procedurale systema citatum et perspicuum. 4 

1. I. GORDON, "De nimia processuum matrimonialium duratione," in Periodica 58 (1969), 
p. 506. 

2. In AAS 57 (1965), p. 235. 
3. Cf. P.A. BONNET, "Processo, XIII processo canonico: profili generali," in Enciclopedia 

giuridica, XXIV (Rome 1991), pp. 14-15 (of the entry) . 
4. In Comm. 2 (1970), p. 183. 
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Therefore, the process regulated by current legislation has been con
figured not only to be more agile, omitting formalities that no longer em
bodied the demands of justice,  5 but also quicker in its procedural 
development than the provisions of the CJC/1917. A basic principle of this 
approach is stated in c. 1453 (cf. c. 1 1 1 1  CCEO). The judge, in order to not 
do harm to justice, must avoid allowing a cause to go on longer than nec
essary because of extensions (cf. c. 1466; cf. c. 1 125 CCEO). Moreover, 
procedural rapidity is ensured through the prohibition on an appeal in 
cases in which an issue is being disputed that must be defined legally with 
the utmost urgency (cf. c. 1629,5°; cf. c. 1310,5° CCEO). However, proce
dural celerity is still largely in the hands of the judge, who must know how 
to blend the demands of the search for the truth with the demands of jus
tice. In fact, except for thefatalia legis, established in norms for the laps
ing of rights (c. 1465 § 1 ;  cf. c .  1 124 § 1 CCEO), all other terms may be 
extended by the judge iusta intercedente causa . . .  auditis vel petentibus 
partibus (c. 1465 § 2; cf. c. 1 124 § 2 CCEO). In all other respects, the dura
tion of the terms is often left up to the judge, 6 even if expressions such as 
expeditissime, continenter, quam primum are used. 

The intent of the Code to resolve what constitutes one of the most 
serious problems in all juridical areas is more consistent with the spirit of 
ecclesial law than if only fixed terms were established, 7 even if protected 
by a system of sanctions. 8 This rigidity inevitably turns out to be annoying 
in many cases, to the point of constituting a reason for the faithful to feel 
indifferent towards the process. In fact, the Code has built a procedural 
system that, while appropriately safeguarding the requirements of the 
truth, also achieves a balance with respect to the duration, adequately 
guaranteeing the needs of justice. With useless formalism avoided in this 
way, the strength and at the same time the weakness of the system lies in 
the judge, especially in his gifts of juridical wisdom and balance, which 
cannot compensate for a lack of personnel or inadequate juridical and 
technical-professional preparation. 

5. Cf. P.A. BONNET, "Processo . . .  ," cit., pp. 17-18 (of the entry). 
6. Cf. e.g., cc. 1449 § 4, 1451, 1519 § 2, 1527 § 2, 1589 § 1, 1596 § 3, 1601, 1603 § §  1-2, 1682 

§ 2. 
7. Cf. E. BERNARDINI, "Giudice unico o giudice collegiale in alcune proposte in vista della 

riforma del Codex Iuris Canonici," in Ephemerides iuris canonici 27 (1971), p. 352. 
8. Cf. J. HERRANZ, "De principio legalitatis in exercitio potestatis ecclesiasticae," in Acta 

conventus internationalis canonistarum (Rome 1970), p. 233; also in Studi sulla nuova 
legislazione della Chiesa (Milan 1990), p. 132. 

876 



BONNET 

1454 

Tit. III. Ch. I. The Duties of the Judges . . .  c. 1454 

Omnes qui tribunal constituunt aut eidem opem ferunt, 
iusiurandum de munere rite et fideliter implendo praes
tare debent. 

All who constitute a tribunal or assist in it must take an oath to exercise 
their office properly and faithfully. 

SOURCES: c. 1621; PrM 20 

CROSS-REFERENCES: 

C OMME NTARY ------

Piero Antonio Bonnet 

All persons taking part in the canonical process ( especially the 
judge) are servants of the truth in the process ( see, for a development of 
this aspect, the commentary on c. 144 7). The duty of loyalty to the office 
consists of this continuous service to the truth, veritatem iuste dicere. In 
fact, only this loyalty of everyone in the process allows "questions" posed 
"to be given a clear and respectful answer as demanded by the ... service 
to the truth." 1 

This duty is consecrated with an oath, which is contemplated in 
c. 1454 ( cf. c. 1112 CCEO, although it speaks of prom issio) for all persons 
participating in the process, especially the judge. 

1. JOHN PAUL II, Allocutio ad Tribunalis Sacrae Romanae Rotae Decanum, Praelatos 
Auditores, Officiates et Advocatos, novo litibus iudicandis ineunte anno, February 4, 1980, 
in AAS 42 (1980), p. 178. 
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§ 1.  In iudicio poenali semper, in contentioso autem si ex 
revelatione alicuius actus processualis praeiudicium 
partibus obvenire possit,  indices et tribunalis 
adiutores tenentur ad secretum officii servandum. 

§ 2.  Tenentur etiam semper ad secretum servandum de 
discussione quae inter indices in tribunali collegiali 
ante f erendam sententiam habetur, tum etiam de va
riis suffragiis et opinionibus ibidem prolatis, firmo 
praescripto can. 1609 § 4. 

§ 3. Immo, quoties natura causae vel probationum talis 
sit ut ex actorum vel probationum evulgatione alio
rum fama periclitetur, vel praebeatur ansa dissidiis, 
aut scandalum aliudve id genus incommodum oriatur, 
iudex poterit testes, peritos, partes earumque advo
catos vel procuratores iureiurando astringere ad se
cretum servandum. 

§ 1. In a penal trial, the judges and tribunal assistants are bound to ob
serve always the secret of the office; in a contentious trial, they are 
bound to observe it if the revelation of any part of the acts of the pro
cess could be prejudicial to the parties. 

§ 2. They are also obliged to maintain permanent secrecy concerning the 
discussion held by the judges before giving their judgement, and con
cerning the various votes and opinions expressed there, without prej
udice to the provisions of Can. 1609 § 4. 

§ 3. Indeed, the judge can oblige witnesses, experts, and the parties and 
their advocates or procurators, to swear an oath to observe secrecy. 
This may be done if the nature of the case or of the proofs are such 
that revelation of the acts or proofs would put at risk the reputation 
of others, or give rise to quarrels, or cause scandal or have any simi
lar untoward consequence. 

SOURCES: § 1: c. 1623 § 1 
§ 2: c. 1623 § 2; PrM 203 § 2 
§ 3: c. 1623 § 3; PrM 130 § 1 

CROSS-REFERENCES: 
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C OMME NTARY 
Piero Antonio Bonnet 

Duty of the secret (secrecy and publicity in the canonical process) 
The Pio-Benedictine process was unquestionably characterized by 

secrecy.1 Moreover, secrecy was considered so inherent to the canonical 
procedure that it was stated that "some principles of modern judicial pro
cedure are not applicable to the canonical process, such as the principle 
of publicity. "2 

In contrast to this rigid doctrinal position, the Code Commission 
stated in optatis est ut tamquam regula general is habeatur quod quilibet 
processus sit publicus, nisi iudex propter rerum et personarum adi
uncta aestimaverit, certis in casibus, secreto esse procedendum. 3 There
fore, with the Code promulgated by John Paul II in 1983, and with the 
CCEO, promulgated in 1990, a system more open to publicity has arisen. 

One of the fundamental norms on which the entire system of secrecy 
is based is contained in c. 1455 (cf. c. 1113 CCEO). By virtue of this norm, 
the judges, as well as anyone who participates in the process ad adiuvan
dum, are bound by the professional secret of the office. It is "a secrecy en
trusted under the express or tacit condition to observe it. It is seriously 
binding. It is more rigorous than natural secrecy and its observance must 
be urged because of the need for proper order in social life. "4 

This secrecy always affects penal cases. In contentious cases, it is 
limited to cases in which disclosure of the acts of the process may result 
in harm to the parties (§  1). In addition, § 3 of c. 1455 (cf. c. 1113 § 3 
CCEO) establishes that the judge may impose a special oath of secrecy on 
the parties, their advocates or procurators, the witnesses, and the experts, 
if disclosure of the acts may result in discord, scandal, or a similar prob
lem. On the other hand, (and c. 1113 § 2 CCEO specifies semper et erga 
onmes ), there is an obligation to keep secret the discussion between the 
judges of a collegiate court when arriving at a judgment, as well as votes 
and opinions that the judges have expressed ( and c. 1113 § 2 CCEO speci
fies ad hoc secretum tenentur etiam alii omnes, ad quos notitia de re 
quoquo modo pervenit). However, if a judge does not want to be associ
ated with the decision of the rest, he may ask, pursuant to c. 1609 § 4 ( cf. 
c. 1292 § 4 CCEO), that his conclusions be sent to the higher court.5 

1. Cf. F. DELLA RoccA, "Processo canonico," in Novissimo digesto italiano, vol. XIII 
(Turin 1966), p. 1095. 

2. M. CABREROS DE ANTA, "Reforma del proceso can6nico," in Jus Populi Dei. 
Miscellanea in honorem Raymundi Bidagor, vol. II (Rome 1972), p. 631. 

3. In Comm. 1 (1969), p. 83. 
4. C. DE DIEGO-LORA, commentary on c. 1455, in Pamplona Com. 
5. Cf. P.A. BONNET, "Sentenza, IV) sentenze ecclesiastiche," in Enciclopedia giuridica, 

XXVIII (Rome 1992). 
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On this need to maintain professional secrecy can be built the broad 
areas for publicity on which the canonical process rests, which constitute 
one of the fundamental points of reference for the parties' intangible right 
to defense in the cause.6 Thus, c. 1508 § 2 (cf. c. 1191 § 2 CCEO) allows 
publicity of the libellus between the parties, but restricts it to being resent 
at the time of the party's deposition, if there are grave reasons. 

By virtue of c. 1599 ( cf. c. 1240 CCEO), the parties are allowed to be 
present, through their advocates and procurators, at the questioning of the 
other parties (c. 1534; cf. c. 1215 CCEO), the witnesses, and in matrimo
nial causes, the experts (c. 1678 § 1,1°; cf. c. 1364 § 1 ,1° CCEO), unless the 
judge has deemed that the proceeding should be in secret. However, it is 
absolutely prohibited for the parties to the cause to personally attend the 
questioning of other parties, witnesses, or experts (c. 1678 § 2; cf. c. 1364 
§ 2 CCEO). 

In matrimonial causes, according to c. 1678 § 1,1° (cf. c. 1364 § 1,1° 

CCEO), the parties, through their advocates or procurators, can have 
knowledge before publication of the judicial acts and of the documents 
provided by the parties. Moreover, the judge, when closing the instruction 
phase, must decide by decree, pursuant to c. 1598 § 1 (cf. c. 1281 § 1 
CCEO), under penalty of nullity, whether to publish the acts. This must 
also be done with any evidence later incorporated into the acts (c. 1598 
§ 2; cf. c. 1281 § 2 CCEO) and, if necessary, after the conclusio in causa 
( c. 1600 § 3; cf. c. 1283 § 3 CCEO), in such a way as to allow awareness of 
the acts by the parties and their advocates and procurators, who may also 
request a copy. However, this norm allows an exception: In causis .. . ad 
bonum publicum spectantibus iudex ad gravissima pericula evitanda 
aliquod actum nemini manifestandum esse decernere potest, cauto 
tamen ut ius defensionis semper integrum maneat. 

Therefore, from the provisions contained in c. 1589 § 1 ( cf. c. 1281 
§ 1 CCEO) arises a difficult and delicate task for the judge: to reconcile 
the parties' right to defense, calling for publicity of the acts, with the 
equally basic interest in avoiding any disruption in the search for the truth, 
which could legitimize the tendency towards secrecy. 7 

Considering the current norms as a whole, a true and proper right of 
the parties to publicity of the acts of instruction involving evidence has 
been established, albeit with precisely defined limits. Moreover, precisely 
because it is "a true ius, no request is needed in order to obtain from the 
judge the granting of its exercise. On the contrary, the judge must deter
mine when and why it cannot be exercised." Since the reasons that may 
prevent the exercise of this right are established in the norms "with 

6. Cf. P.A. BONNET, "Processo, XIII) processo canonico: profili generali," in Enciclopedia 
giuridica, XXIV (Rome 1991), pp. 15-16 (of the entry). 

7. Cf. P.A. BONNET, "Processo . . .  ," cit., pp. 6--11 (of the entry). 
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specific reference to the adiuncta rerum et personarum, they can be 
none other than the higher interest of justice ... and the respect due the 
rights of the person called to be deposed. "8 

Therefore, openness to publicity in the canonical process is obvious, 
although the norms have attempted to indicate caution, by imposing in the 
process secrecy that must be restricted within the rigorous limits of its es
sential need ut ius defensionis semper integrum maneat, according to 
the wording of c. 1589 § 1 (cf. c. 1281 § 1 CCEO). 

8. S. VILLEGGIANTE, Il diritto di difesa delle parti nel processo matrimoniale canonico 
(Rome 1984), p. 40. 
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1456 Iudex et omnes tribunalis administri, occasione agendi 
iudicii, dona quaevis acceptare prohibentur. 

The judge and all who work in the tribunal are forbidden to accept any 
gifts on the occasion of a trial. 

SOURCES: c. 1624 

CROSS-REFERENCES: 

COMMENTARY 

Piero Antonio Bonnet 

Prohibition against receiving gifts 

To safeguard the primary duty of impartiality characteristic of the 
judge and other tribunal personnel (see commentary on c. 1448; cc. 1449-
1451), as a reflection of their service to the truth (see commentary on 
c. 1454), there must be an obligation to reject any gift that may be offered 
to them on the occasion of the trial, even if it is lacking in commercial 
value.1 This canon (cf. c. 1114 CCEO) confirms that obligation. 

1. The current regulation does not match the former one in every regard (cf. VI I, 3, 1 1); 
cf. J.A. HICKEY, De iudice synodali ac prosynodali (Rome 1951), pp. 110-114. 
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§ 1. Iudices qui, cum certe et evidenter competentes 
sint, ius reddere recusent, vel nullo suffragante iuris 
praescripto se competentes declarent atque causas 
cognoscant ac definiant, vel secreti legem violent, 
vel ex dolo aut gravi neglegentia aliud litigantibus 
damnum inferant, congruis poenis a competenti auc
tori tate puniri possunt, non exclusa officii priva
tione. 

§ 2 .  Iisdem sanctionibus subsunt tribunalis ministri et 
adiutores, si officio suo, ut supra, defuerint; quos 
omnes etiam iudex punire potest. 

§ 1. Judges can be punished by the competent authority with appropriate 
penalties, not excluding the loss of office, if, though certainly and 
manifestly competent, they refuse to give judgement; if, with no legal 
support, they declare themselves competent and hear and determine 
cases; if they breach the law of secrecy; or if, through deceit or seri
ous negligence, they cause harm to the litigants. 

§ 2. Tribunal officers and assistants are subject to the same penalties if 
they fail in their duty as above. The judge also has the power to pun
ish them. 

SOURCES: § 1: c. 1625 §§ 1 et 2 
§ 2: C. 1625 § 3 

CROSS-REFERENCES: 

C OMME NTARY 

Piero Antonio Bonnet 

Duty to administer justice 

In all cases in which trial cannot be avoided (see commentary on 
c. 1446), the judge has a fundamental duty to administer justice, meeting 
the vital demand for truth posed by the faithful. 1 Performing his duties in 
the service of the truth, the judge participates in the pastoral ministry to 
which Christ has wanted to associate, albeit at various levels,2 each 

1. Cf. P. FEDELE, "La responsabilita del giudice nel processo canonico," in Ephemerides 
iuris canonici 35 (1979), pp. 197-222. 

2. Cf. P.A. BONNET, "Una questione ancora aperta: l'origine del potere gerarchico nella 
Chiesa," in Ephemerides iuris canonici 38 ( 1992), pp. 62-121 ;  also in P.A. BONNET, 
Comunione ecclesiale, Diritto e Potere. Studi di diritto canonico (Turin 1993), pp. 133-189. 
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member of the faithful. 3 As noted by Paul VI to the Rota on February 8, 
1973, for anyone who has had recourse to him, the judge "is ... the good 
Shepherd who comforts him who has been harmed, guides him who has 
gone astray, recognizes the rights of him who has been slandered, or un
justly humiliated. The judicial authority is therefore an authority of ser
vice, a service that consists of the exercise of the power entrusted by 
Christ to his Church for the good of the souls. "4 

Therefore, refusal to administer justice, as well as any grave infidel
ity to justice, is a betrayal of the ecclesial ministry of truth, which must be 
punished with just penalties. This is to serve as a sign of conversion for 
the transgressor and of teaching for the people of God. 

This is what is stated in c. 1457 (cf. c. 115 § 1 CCEO). Because this 
canon is the only norm in the Latin Code ( cf. c. 1104 § 1 CCEO) on this 
subject, "it is regrettable that the positive and pastoral duty ... to adminis
ter and do justice in the ecclesial community" is "dealt with in criminal 
norms, under the negative and criminal aspect, without taking into ac
count the pontifical teaching on the duty 'of pastoral care in judicial activ
ity', which is 'an integral and qualifying part of the pastoral office of the 
Church."'5 

Since service to the truth is organically unitary, the duty to render it 
binds all those who take part in the ministry of justice, as stressed in § 2 of 
c. 1457 (cf. c. 1115 § 2 CCEO). 

3. Cf. PAUL VI, Allocutio ad Praelatos Auditores et Officiales Tribunalis Sacrae 
Romanae Rotae a Beatissimo Patre novo litibus iudicandis ineunte anno coram 
admissos, February 8, 1973, in AAS 65 (1973), pp. 100-101. 

4. Ibid., p. 101. 
5. A. STANKIEWICZ, "I doveri del giudice," in P.A. BONNET-C. GULLO (eds.), fl processo 

matrimoniale canonico, 2nd ed. (Vatican City 1994), p. 304. 
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1458 

CAPUT II 
De ordine cognitionum 

CHAPTER II 
The Ordering of the Hearing 

Causae cognoscendae sunt eo ordine quo fuerunt propo
sitae et in albo inscriptae, nisi ex iis aliqua celerem prae 
ceteris expeditionem exigat, quod quidem peculiari de
creto, rationibus suffulto, statuendum est. 

Cases are to be heard in the order in which they were received and en
tered in the register, unless some case from among them needs to be dealt 
with more quickly than others. This is to be stated in a special decree that 
gives supporting reasons. 

SOURCES: c. 1627 

CROSS REFERENCES: cc. 197, 484-488, 1414, 1437, 1451, 1453, 1457, 
1459-1464, 1589, 1690 § 2 

C OMME NTARY ------

Carmelo de Diego-Lora 

1. This canon opens the chapter entitled De ordine cognitionum. As 
stated in a prior commentary on this canon, "this hearing consists of ex
amining the petition in order to accept to reject it, in instructing the case, 
attending to what the litigants allege or discuss, and solving doubts with a 
judicial decision. The ordering of the hearing means hearing contentious 
matters in order, according to specific norms of procedural law. It is the 
responsibility of the judge to decide on the priority of cases to be studied 
by the court according to the norms or to see that the order is followed."1 

1. J. CALVO-L. DEL AMO, commentary on c. 1458, in Pamplona Com. 
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Therefore, there are three elements to be highlighted: the hearing it
self, the order in which it must be heard, and the attribution to the judge 
or tribunal receiving the petition of the power to enforce these norms or
dering the procedural activity, beginning with the judge or tribunal's duty 
to comply with these norms ordering the activity to the extent that these 
norms affect them. 

In fact, the process order is regulated not only by the canons of this 
chapter (cc. 1458-1464), but by all the canons of book VII that establish 
provisions on the path taken by the judge, parties, and third parties taking 
part in the various proceedings. They are norms that must aptly be de
scribed as procedural. This term cannot be confused with process (see 
introduction to book VII, De processibus), a broader concept which in
cludes not only the progress of the activity of the process, but also the 
substantive elements of the process, which constitute its inner framework 
for a just solution of the specific case. These substantive elements (the ob
j ect of the process, the capacities and standings of the parties, and the 
adjudged matter) do not belong to the order of hearing that c. 1458 refer
ences. 

Therefore, this chapter contains provisions that are merely proce
dural, which also are only some very limited aspects, even if they may be 
important to the process, as are the times in which exceptions, counter
claims, and other motions incidental to the case in chief must be filed and 
how they must be resolved. On the other hand, the order of proceeding in
cludes the hearing process in its entire scope, from the time the petition is 
presented to the judge until its admission or rejection; and if admitted, 
until the judgment is pronounced, and then, through other recourses, the 
adjudged matter effect is achieved. There is still some lack of proportion 
between the terms with which the heading De ordine cognitionum is ex
pressed and the normative scope of the following canons. 

2 .  Canon 1458 provides an order for hearing each process, taking 
into account the time in which the petition that originates it is presented. 
Each process has a proper time for being initiated and for the develop
ment of its proceedings until final judgment. Once initiated, each process 
shall follow its own procedural order, under the power of the judge, who 
shall order its development according to the order and the times provided 
in the CIC for each type of process. 

For that order to be maintained, each case must be registered in a 
timely manner. The canon does not say how such a register must be orga
nized or what information must be recorded. However, the expression in 
albo inscriptae suggests that the information must be entered on clean 
pages, especially prepared to receive the precise indications for easy iden
tification of each cause. The most common way of making these entries 
would be a book intended exclusively for this purpose. In fact, this canon 
has been praised in relation to its precedent, c. 1627 of the CJC/1917 ,  
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"because it adds the requirement of entry in the register-book of causes re
ceived or protocol. "2 

Information that may be of interest includes the designation of the 
litigants and their procurators, if the litigants are acting through represen
tation; the type of process proposed with the petition; and a generic de
scription of the object of the litigation. Each entry should be dated and 
should indicate the day and time the petition is presented in the respective 
court or tribunal. This second date is particularly important, especially 
when the presentation of the petition interrupts a term for the prescrip
tion of rights and actions ( c. 197). Like every public act of registration, in 
order to constitute public proof, it must be drafted and authenticated 
under the signature of the judicial notary (c. 1437). The norms on the care 
of documents, archiving, and the issuance of certified copies in cc. 484-
488 shall also apply to the case entry. Moreover, the judicial notary must 
send a receipt of the petition's presentation by the petitioner or his or her 
procurator, once the petition is received, and before notifying the judge or 
presiding judge of the court, if the person who presented it requests this. 
The receipt must bear his signature and seal and indicate the day and time 
it is entered in the office of the court clerk 

These norms for entering and registering petitions in the office of the 
court clerk are disciplinary norms for the court and for the person holding 
the office of notary. If either the court or the notary fails to comply with 
these duties, they may incur some of the sanctions contemplated in 
C. 1457. 

3. When the canon says that causae cognoscendae sunt eo ordine 
quo fuerunt propositae, it does not ref er to each cause of action, but to 
each judicial cause or process, as the word cause is used in the CIC to in
dicate processes of nullity of marriage, nullity of sacred ordination, or 
separation of spouses. Therefore, once the petition is received and en
tered in the register, each process will be accorded its proper pace, ac
cording to the type of process. Once the petition is admitted, the judge 
must pronounce the appropriate decrees, so each process is completed 
within the time established in c. 1453. 

In processes, there is no reason for them to cross or interfere with 
each other within each tribunal. Each one will have its own pace, accord
ing to its type and importance. However, it may occur that one court or tri
bunal has such an accumulation of cases that it is morally impossible for it 
to handle and resolve each process with the same care at the same time as 
the processes in progress. In view of this difficulty, the second paragraph 
of the canon presents a proviso regarding certain judicial causes that must 
be heard and resolved with preference over others, which may be preju
diced thereby. Here it is a matter of different causes that influence each 

2. Ibid. 
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other, but never concerning the specifics of their procedural handling or 
to any actions that are exercised in either cause. To postpone handling 
some judicial cases in favor of others, the canon provides that the judicial 
organ must pronounce a special decree giving reasons. To provide this ra
pidity, since it will be in detriment to the speed of other processes, it is in
sufficient to state in that decree the reason why faster processing is 
required. The decree must also indicate which process will be affected in 
their progress by the judge's use of the proviso in c. 1458. 

Roberti considers which causes need special treatment with more 
celerity, and believes that they are the causes that affect the public good 
of the Church, as occurs with matrimonial causes, due to the danger to the 
soul that is usually involved; criminal causes to restore the social order 
that has been violated; cases involving minors; and causes involving dis
possession. Roberti also includes connected causes (c. 1414) and, in some 
cases, causes resulting from a counterclaim. 3 

Preference should also be considered for documentary processes of 
nullity of marriage, the simplification of which regarding evidence de
notes the interest that the CIC shows in its speedy handling. One may add 
incidental causes, especially those that must be resolved by decree 
(cc. 1590 and 1591), particularly when the incidence is detrimental to a 
resolution of the main issue. Moreover, every incidental matter arising as a 
result of the filing of a dilatory exception or mixed exception filed as a dil
atory exception ( cc. 1459, 1460 and 1462) will warrant this preferential 
treatment, as well as any incidental matters arising from a recusal of 
judges and other officers of the court (c. 1451). 

In any event, preferential treatment due to speed requirements of a 
given process with respect to others must be considered an exceptional 
event that must be viewed in a context of accumulation of several matters 
in a given court and the fact that it is morally impossible for the judge to 
handle all of them, each within its own procedural channel and with its 
own pace, at the same time. 

3. Cf. F. ROBERTI, "De processibus," I, in Civitate Vaticana 1956, pp. 438-440. 
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1459 § 1. Vitia, quibus sententiae nullitas haberi potest, in 
quolibet iudicii statu vel gradu excipi possunt item
que a iudice ex officio declarari. 

§ 2. Praeter casus de quibus in § 1, exceptiones dilato
riae,  eae praesertim quae respiciunt personas et 
modum iudicii, proponendae sunt ante contestatio
nem litis, nisi contestata iam lite emerserint, et 
quam primum definiendae. 

§ 1. Defects which can render the judgement invalid can be proposed as 
exceptions at any stage or grade of trial; likewise, the judge can de
clare such exceptions ex officio. 

§ 2. Apart from the cases mentioned in § 1 ,  exceptions seeking a delay, es
pecially those that concern persons and the manner of trial, are to be 
proposed before the joinder of the issue, unless they emerge only 
after it. They are to be decided as soon as possible. 

SOURCES: § 1: c. 1628 § 2 
§ 2: c. 1628 § 1; PrM 27 §§  1 et 3 

CROSS REFERENCES: cc. 19, 1430, 1437, 1449-1451, 1452 § 2, 1491, 
1511 , 1588 , 1589 § 1 ,  1590, 1592, 1619, 1623, 
1625, 1626 § 2, 1627, 1642 § 2, 1669, 1690 

C OMME NTARY ------

Carmelo de Diego-Lora 

This canon has two distinct paragraphs, which nonetheless have 
some elements in common. Not only are the phenomena described in § § 1 
and 2 both contemplated as exceptions, but both affect the process as dil
atory exceptions, even if this adjective is used exclusively in the situations 
of § 2. 

These are procedural norms ordering the handling, hearing, and judi
cial resolution of the exceptions proposed. For more on the concept of an 
exception, its types, the effects of the various forms of exceptions, it is 
necessary to refer to the parts of the CIC in which these matters are dealt 
with more thoroughly (see introduction to tit. V, De actionibus et excep
tionibus, and commentaries on cc. 1491 and 1492). This canon only high
lights at what point in the proceedings the exceptions described therein 
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can be proposed, whether their ex officio consideration by the judge or 
tribunal is appropriate or if, on the other hand, the initiative by a party is 
necessary, and how and when they must be decided. 

1. Exceptions described in § 1 

a) These are exceptions based on defects quibus sententiae nullitas 
haberi potest. Causes regarding the nullity of judgments are enumerated 
in cc. 1620 (nullity due to an irremediable defect) and 1622 (nullity due to 
a remediable defect). The fourteen defects of nullity that are enumerated 
are procedural defects that, contemplated from the judgment, entail its 
nullity through the proposition of the querela nullitatis, either by accu
mulating it with the appeal ( c. 1625), or filing it independently at an appro
priate time (cc. 1621 and 1623). There can even be a confused rectification 
(retractare vel emendare, according to c. 1626 § 2) within a given term, by 
the same judge who pronounced it. 

It is appropriate to stress its characteristic of being a procedural ex
ception, by virtue of the nature of the defect that gives rise to it. Even 
some defects of nullity of the judgment, which would by their nullity af
fect the nullity of the judgment (e.g., nullity because of an illegitimate cita
tion on the respondent ( c. 1511), or the notary's failure to sign the judicial 
acts (c. 1437)) are included in the cause of c. 1622,5°, always sharing in the 
characteristic of being a procedural exception. Regardless of whether this 
type of defect of nullity can be confirmed pursuant to c. 1619, if it is a pro
cess that concerns the private good of persons, as long as this process is 
in a proceeding on the defect of nullity, it may be the object of the excep
tion, pursuant to c. 1459 § 1. 

b) Procedural exceptions that, because of the alleged defect, affect 
the nullity of the judgment, can be claimed as an exception, but can also a 
iudice ex officio declarari. 

In this regard, c. 1459 follows the same criterion that c. 1642 § 2 ap
plies for the rei iudicatae exception. This judicial initiative, in the ex offi
cio consideration of certain exceptions, is an innovation of the CIC, 
resulting from the legislature's desire to give the judge a more primary role 
in the process, which has its more complete version in c. 1452 § 2. In this 
canon, the judge is granted the authority to propose exceptions, provided 
that he deems it necessary to avoid a seriously unjust judgment, although 
this norm presents this authority as a measure of the judge to make up for 
negligence by the parties. 

The proper exception referred to in c. 1491 is a procedural right of 
parties that may be considered by the judge only if duly claimed. However, 
this concept is being phased out in canon law in favor of improper excep
tions, which become functional because of the efficacy that law affords 
them or because it devolves upon the judge to take them into account if he 
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finds that they apply. In the dialectics between party initiative-ex officio 
initiative, current canon law favors the latter, even if it must be exercised 
within a sphere limited by certain conditions. 

c) The moment at which they must be proposed by a party, or pro
posed ex officio by the judge, can be any phase or grade of the trial. In 
their exercise, they are not subject to any preclusive term, and, until there 
is a final judgment , the proposition can be made at any grade of the trial. 
This will occur when defects that may affect the nullity of the judgment 
occur in a cause that only relates to the good of private persons. Remedy
ing, through the judgment, nullities of procedural acts established by posi
tive law (c. 1619) must be understood as remedying through a final 
judgment. This is because, until the cause is handled, it is susceptible to 
an exception of a possible defect of nullity of judgment exercised or pro
posed, pursuant to c. 1489. 

The canon says nothing about how and when it must be decided. 
However, this type of procedural exception is dilatory, because the pro
cess cannot continue from the moment at which the exception of nullity is 
claimed or proposed. Therefore, they are always pre-judicial exceptions, 
which paralyze the procedural activity until the issue is resolved. It would 
contradict the very concept of a judgment to allow the matter to reach 
judgment when it is known that there is a possible risk of nullity. To con
tinue the procedural activity until the pronouncement of a potentially null 
judgment would also go against the principle of procedural economy. 

As for how, if in the course of the process there arises an issue such 
as that under discussion, in the absence of a specific legal provision, one 
must turn to laws provided for similar cases (c. 19). These laws are none 
other than the laws of incidental causes, which may be presented at any 
stage of the process. Canon 1627 allows defects of nullity of judgments 
that give rise to the querela nullitatis to be challenged through the oral 
contentious process. Moreover, with regard to incidental matters, c. 1589 
provides that one of the decisions that must be made by the judge when 
admitting the incidental matter is whether it must be resolved by an inter
locutory judgment or by decree (c. 1589 § 1), depending on the importance 
of the issue. If it is to be resolved by a judgment, it will follow, in principle, 
the norms of the oral contentious process (c. 1590 § 1). This will occur 
even when the judge raises the exception ex officio. In this case, the judge 
must inform the promoter of justice, because, given that a procedural law 
has supposedly been violated, it will affect the public good, which it is his 
duty to protect (c. 1480). Art. 16 § 1 of PrM was clear in this regard: Pro
motor iustitiae intervenire debet . . .  ubi de lege processuali tutanda agi
tur. In this way, even if the exception is proposed ex officio, its hearing 
and trial , if proposed and defended by the promoter of justice, will not suf
fer from the partiality that may be involved if it is the judge himself who 
serves notice thereof or proposes it, processes it, and decides it. 
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Lastly, in that it is an incidental matter, there is no doubt that the 
competent judge is the same judge as in the case in chief ( c. 1588). 

2. Exceptions of§ 2 

The canon describes these exceptions as dilatory exceptions. They 
should also be called procedural exceptions, taking into account the ex
amples used by this norm: exceptions quae respiciunt personas et 
modum iudicii. Canon 1459 § 2 was directly inspired by c. 1628 § 1 of the 
CJC/1917. 

Among these exceptions, Roberti, echoing Roman law, included in
competence, suspicion, defects personae standi in iudicio, and all those 
exceptions that should be proposed before the joinder of issue, such as 
those involving the capacity of the procurator or the mandate received, 
those connected with guaranties, and defects in the libellus. 1 In fact, many 
of these exceptions, which were deemed pre-judicial, are included in 
c. 1459 § 1. Those that refer to the litigants, to defects in the mandate, and 
the mode of the trial (cf. cc. 1669 and 1690), are included, with respect to 
their possibilities, in one of the fourteen phenomena of nullity of judg
ments in cc. 1620 and 1622. 

Consequently, § 2 of this canon is a residual norm for situations not 
specifically contemplated in § 1, on which preliminary exceptions can be 
raised, which must be proposed before the joinder of the issue. These ex
ceptions may not always be procedural, but also substantive, such that 
their presentation is subject to preclusion: if at a later time they should be 
claimed, they would be rejected by the judge before whom they are pro
posed. This would occur, for example, with a lack of competence when it 
is not absolute (c. 1460), or with the suspicion exception (c. 1448), or with 
any exception other than those of c. 1462 § 1, which could hypothetically 
be proposed, such as the exception of contract noncompliance or an obli
gation pending a term or condition; but, in that it is believed to give rise to 
a pre-judicial issue, it must be proposed as a preliminary issue before the 
litis is answered. These exceptions could not be posed ex officio by the 
judge. 

If they concern relative competence, these exceptions would be han
dled pursuant to c. 1460, and if they concern suspicion, pursuant to 
cc. 1449-1451. In other situations, competence, handling, and resolution 
comply with what was stated for the exceptions of § 1. 

Lastly, despite the preliminary nature of the exceptions of § 2, the 
possibility is foreseen that they will be proposed late if they arise after the 

1 .  Cf. F. ROBERTI, "De processibus," I ,  in Civitate Vaticana 1956, p.  441, note 2 ,  no. 1 .  
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petition is answered. This norm only adds that they must be decided as 
soon as possible: quam primum. 

In these cases, the importance of the matter raised as a dilatory ex
ception will determine if the court, when receiving the incidental issue, 
will decide to resolve it by decree or by judgment ( c. 1589 § 1 ). If it selects 
the decree, with a suspension of the case in chief at the time this excep
tion is admitted, it will be pursuant to the provisions of c. 1590 § 2. On the 
other hand, if it chooses a judgment, the court will follow c. 1590 § 1. 
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§ 1.  Si exceptio proponatur contra iudicis competentiam, 
hac de re ipse iudex videre debet. 

§ 2. In casu exceptionis de incompetentia relativa, si 
iudex se competentem pronuntiet, eius decisio non 
admittit appellationem, at non prohibentur querela 
nullitatis et restitutio in integrum. 

§ 3. Quod si iudex se incompetentem declaret, pars qua 
se gravatam reputat, potest intra quindecim dies uti
les provocare ad tribunal appellationis. 

§ I. If an exception is proposed against the competence of the judge, the 
judge himself must deal with the matter. 

§ 2. Where the exception concerns relative non-competence and the 
judge pronounces himself competent, his decision does not admit of 
appeal. However, a plaint of nullity and a total reinstatement are not 
prohibited. 

§ 3. If the judge declares himself non-competent, a party who complains 
of being adversely affected can refer the matter within fifteen canoni
cal days to the appeal tribunal. 

SOURCES: § 1: c. 1610 § 1 
§ 2: c. 1610 § 2; PrM 28 § 1 
§ 3: c. 1610 § 3; PrM 28 § 2, 29 

CROSS REFERENCES: cc. 1405-1415, 1416, 1459, 1461, 1505, 1512,2°, 
1517, 1588, 1589, 1590, 1618, 1619, 1620, 1 °, 1630 
§ 1, 1641, 1645 § 1 

C OMMENTARY 

Carmelo de Diego-Lora 

I. Paragraph 1 of this canon establishes a competence rule not pro
vided in cc. 1405-1415. It regulates the competence of the judge or tribu
nal called to hear the non-competence exception when it is presented by 
the respondent, pursuant to the provisions of c. 1459. 

This exception can be proposed because it is believed that the judi
cial organ is not competent, because it is understood that the cause initi
ated is subject to rules of absolute competence, not attributed to the 
organ that admitted the petition (c. 1406 § 2). Should this defect be 
present, it will result in the nullity of the whole procedure, and the 
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judgment pronounced will be null with irremediable nullity (c. 1620,1°). In 
this case, the exception of non-competence can be proposed at any stage 
in the process or, as stated in c. 1459 § 2, at any stage or grade of the trial, 
since it must be declared ex officio by the judge (c. 1461). 

On the other hand, when what is challenged is the fact that the judge 
admitted the petition although he was not relatively competent, this chal
lenge must be proposed as a dilatory exception before the answer to the 
petition. In principle, despite the validity of the proceedings, the respon
dent is justified in opposing this competence, but only at the point in the 
proceedings established in c. 1459 § 2. Once the opportunity in the pro
cess for stating this dilatory exception passes, the respondent is subject to 
the competence chosen by the plaintiff and accepted by the judge who has 
been invoked and who decreed the admission of the petition. In these 
cases, it is lawful to deem that a tacit extension of competence has been 
made in favor of the judge. 

It is an exception due to lack of absolute competency, or a dilatory 
exception due to a defect in the attribution of relative competency, which 
§ 1 of the canon establishes as a rule of competence for hearing these ex
ceptions in favor of the judge who was in principle recognized and has 
been acting as such. Nonetheless, there is some uneasiness with the fact 
that the judge chosen by the petitioner, who has taken over the cause in 
admitting the petition after citing the respondent, would be the one to 
hear and decide on the dilatory exception of relative non-competence. 

The effect of the judge making the case his own, after citing the re
spondent, must be understood within the limit established in c. 1512,2°: 
the judge or tribunal makes it his own provided that he is competent. 
However, this competence is pending the possibility that the respondent 
will pose the dilatory exception of relative non-competence at the appro
priate stage in the proceedings, or that the judge will present an exception 
or find ex officio absolute non-competence. Thus, the judge does not 
make the case his, due to relative competence, as long the dilatory excep
tion is not proposed and the litis contestatio is given when an exception 
of relative non-competence has not been previously exercised. On the 
other hand, if it is absolute non-competence, the judge who unduly admit
ted the petition does not make the case his under any circumstance, even 
if he has cited the respondent. 

On the other hand, the fact that the same judge or tribunal that has 
been hearing the cause is competent to judge the dilatory exception of rel
ative non-competence is more than an effect common to all dilatory ex
ceptions proposed pursuant to c. 1459. This is because this type of 
exceptions generates incidental issues with prior and special pronounce
ments, which demand a suspension of the case in chief to handle the inci
dental matter. As provided in c. 1588, every incidental matter must be 
proposed coram iudice competenti ad causam principalem definien
dam. 
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2. It is the judge receiving the petition who has the function of judg
ing his own competence ( c. 1505 § 1 ), and his decree of admission may not 
be appealed (c. 1505 § 4). Therefore, the dilatory exception of relative 
non-competence means the challenge by the respondent of the decree ad
mitting the petition, albeit limited to the statement made by the judge 
regarding his own competence. Given that this decision may not be ap
pealed, it is logical that the same judge who admitted the exception 
should rule on it, so that, against what he already decided, he may rule 
again, taking into account the statements and evidence presented by the 
litigant who was not yet in the process when the admission of the petition 
was decreed. Therefore, the same judge will be allowed to rule on this spe
cific issue, once the conflict has arisen, as a result of the citing of the re
spondent, and the instance has arisen, pursuant to c. 1517. 

This way of challenging the competence accepted by the judge or tri
bunal adopts the generally accepted name: refusal of competence. In 
c. 1460, in connection with c. 1459, the refusal adopts the same procedure 
as for the dilatory exception. It essentially consists of a motion presented 
by a party other than the one who presented the petition, directed to the 
judge who admitted it, asking that he declare himself non-competent. It is 
this type of declinatory exception, owing to the relative non-competence 
of the judge who admitted the petition, that is referred to in c. 1460. 

The fact of the validity of the procedural acts, which are derived 
from an admission of relative competence, cannot justify the judge's viola
tion of the rules of competence when admitting the petition. The first duty 
of the judge is to submit to procedural law and apply it pursuant to the 
rules of a sound interpretation. Therefore, an erroneous ruling on his part, 
in the application of this procedural law, creates the right for the respon
dent to challenge this competence accepted in violation of law, and gener
ates the public duty of the judge to retract his own decree, if the reasoned 
challenge of the interested party complies with the procedural form and 
time established for this type of challenge. 

3. The order for proceeding as regulated in c. 1460, as if it were a 
unique system for challenging relative competence, suggests the issue of 
whether there is no challenge of competence designated by procedural 
doctrine with the term inhibitory. This challenge essentially consists of a 
formal motion before the judge who finds himself competent, but before 
whom the petition was not presented-which was admitted nonetheless 
by another judge who found himself competent-in order that the first 
judge uphold his competence over the petition and enjoin the inhibition 
for the one who must legally find himself incompetent, because he had 
been improperly hearing the petition presented before by the plaintiff. 

The procedural means for inhibiting competence is the means that 
normally generates conflicts of competence. It is sufficient for the judge 
enjoined by inhibition to insist on his own competence that he already ac
cepted. The possibility of a conflict of competence is foreseen in c. 1416, 
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as well as the attribution of competence once the conflict is created, so 
that the conflict be resolved (see commentary on c. 1416). Nonetheless, 
those conflicts will normally not arise through the exception, which is the 
situation referred to in c. 1460. Rather, these conflicts, even if they can be 
raised by one of the parties, will be directly presented not as an effect of 
the rights of parties before the judicial organs, but as confrontations be
tween these organs, arising from conflicting judicial declarations of com
petence over the same objects of litigation. That will lead to the injunction 
of inhibition directed to the other organ that has been hearing, and resting 
mainly not only on whatever rule of competence to be applied to the case, 
but on the principle non bis in idem. Any occasion giving rise to these 
conflicts of competence can be found, for example, in the area of the con
nection of causes ( c. 1414) or in the area of prevention ( c. 1415). 

But, that conflict of competence, which must be resolved by the ap
peals tribunal and, if there is no appeals tribunal common to the tribunals 
in conflict, the tribunal of the Apostolic Signature, is not always necessar
ily positive. As indicated by Del Amo and Calvo, these conflicts can also 
arise when those tribunals declare themselves non-competent and even 
when only one tribunal, with an objection by one of the parties, decides 
whether it can and should hear a matter.1 This phenomenon of the nega
tive conflict of competence can arise as a result of the exercise of the dila
tory exception made through a refusal, which is why it is considered here. 

The judicial law by which the judge or tribunal declares itself non
competent and decides to stop hearing the litigation that had been pro
ceeding before him would certainly not indicate which judge or tribunal 
must be found competent. In fact, each judge rules on his own compe
tence or whether he is non-competent in the case, but this still creates un
certainty for the plaintiff that needs the juridical system to off er solutions 
guaranteeing the right to take recourse. Therefore, these cases require the 
imposition of other mechanisms, ensuring proper functioning in the ad
ministration of justice in the Church. From this point of view, c. 1416 can 
fulfill a subsidiary function for proper order in canonical procedure, 
when, as an effect of the refusal, the interested party wishes to know with 
certainty before which tribunal or ecclesiastical judge his or her petition 
should be filed. 

4. Paragraphs 2 and 3 of the canon refer to possible rulings offered 
by the exception of relative non-competence, in order to determine 
whether an appeal against these judicial rulings would be appropriate. 

However, the canon says nothing about the procedure to be followed 
in its processing. The process to follow for dilatory exceptions is that of 
incidental matters. But, through the pronouncement of a judgment 
( c. 1589 § 1 ), after the proceedings of the oral contentious process ( c. 1590 

1. L. DEL AMo-J. CALVO, commentary on c. 1416, in Pamplona Com. 
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§ 1), provided that the effect of the decision resolving the exception has a 
certain definitive force (c. 1618), as can occur with those exceptions that, 
if sustained, end the case in chief (see commentary on c. 1459). On the 
other hand, for exceptions that are limited to a question of relative compe
tence between judges or tribunals, all equally competent in principle, and 
with full validity of their acts even if the one who has been hearing the 
matter is later declared non-competent, it is sufficient to rule in the form 
of a decree, pursuant to c. 1590 § 2 .  These exceptions, which should be 
handled and decided quam prim um, must be resolved after the judge, be
fore whom the exception is presented, hears any of the parties appearing 
at the case in chief and offers them equal opportunities to present evi
dence, if either of them asks to propose and present evidence. 

The declinatory exception of relative non-competence implies that 
the respondent has been cited and the instance has been initiated. There 
are the following possible resolutions: 

a) Paragraph 1 foresees the situation in which the judge declares 
himself competent. In this case, the decision in favor of his competence 
contained in the decree admitting the petition is upheld (c. 1505 § 1) .  Like 
this first decree, it is not susceptible to recourse (a contrario sensu of 
what is provided by c. 1505 § 4). Likewise, his decree upholding or con
firming his competence, which was already accepted in the previous de
cree, also may not be appealed. 

However, § 2 provides that a plaint of nullity and full reinstatement 
against this decision is not prohibited. In this regard, the provision is ex
plained with respect to the plaint of nullity, inasmuch as if the procedure 
had a defect of nullity, this defect, if it is also irremediable, cannot be rem
edied by an interlocutory resolution, because said potentiality is reserved, 
when certain requirements are met, for the judgment (c. 1619). This is a 
judgment that has acquired finality (c. 1641). 

On the other hand, it is unclear why the reference to full reinstate
ment is included in this § 2 of the canon. This extraordinary recourse, re
served by c. 1645 § 1 for a judgment that has become an adjudged matter, 
could not be exercised on an issue such as a ruling on relative compe
tence. The jurisprudence of the Rota has had occasion to find in favor of 
full reinstatement against interlocutory decisions rejecting in limine litis 
petitions for nullity of marriage. In these cases, there was still a certain ef
fect of a definitive judgment when the possibilities of turning to the eccle
siastical tribunal, claiming due justice,  were denied .  However, the 
decision on relative competence is no further from this effectiveness. In 
this decision, there is an initial principle of lack of jurisdictional differenti
ation between the judges called to hear an object of litigation and between 
the judges among which there is a precise determination of spheres of 
competence for secondary reasons, and their performance never affects 
the validity of the acts when they did not have the relative competence to 
carry them out. 
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Canon 1610 § 2 of the CJC/1917 limited itself to denying that any ap
peal was allowed against these decisions in favor of relative competence. 
However, in the first Schema of the current Code, in c. 63 § 2, the phrase 
at non prohibentur cetera iuris remedia was added to the prohibition. It 
was at a session of the Consultors, dated May 18, 1978, when the drafted 
phrase was replaced by the current one: at non prohibentur querela nul
litatis et restitutio in integrum. The reasons indicated by one Consultor, 
in objection, were formal reasons, because in practice the ius ad appel
landum would have to be recognized if the other two recourses were 
accepted. In this regard, it was argued that this reason could not be admit
ted, because full reinstatement can only be requested for reasons deter
mined in law. 2 However, nothing was said about situations that could 
occur with a judicial ruling on the determination of relative competence 
that would justify the proposition of full reinstatement. 

b) Paragraph 3 of the canon refers to the situation in which the 
judge, facing a dilatory declinatory exception, declares himself non
competent. In this case, the party deemed to be prejudiced could appeal to 
the appeals tribunal within fifteen canonical days. 

In this situation, a criterion is established that has already been es
tablished in c. 1505 § 4 for when the petition is rejected in limine litis, al
beit with a shorter term for its proposition. One of the reasons for not 
admitting a petition may be that the judge before whom the petition is pre
sented does not deem himself competent ( c. 1505 § 2, 1 °) , and from this 
point of view, there is an analogical relationship between both concepts, 
which allows the appeal. 

In turn, there is another essential coincidence: the judge rejecting in 
limine a petition presented to him, due to relative non-competence, is 
with his decree, at the same time, denying the plaintiffs' ability to seek jus
tice that they believe they have when formulating the judicial claim. More
over, there will be a denial of that prayer for justice, if the petition is 
rejected for any other reason enumerated in c. 1505. 

One might wonder if the same thing occurs when the judge, who has 
declared himself competent in his first decree, later revokes his decision 
when ruling in favor of relative non-competence. The question must be an
swered affirmatively, since the judge who declares himself non-competent 
in connection with a declinatory exception leaves the plaintiffs in the 
same situation they would have been in if the petition were rejected for 
any other reason. The judge, when declaring his relative non-competence, 
through the exception, does not indicate who the relatively competent 
judge is, but only refuses to hear the petition, which was presented to him 
and accepted, because subsequently, due to the dilatory exception, he 

2. Cf. Comm. 2 (1978), p. 257. 
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came to recognize his error and rectifies it, now declaring himself incom
petent. The process that has begun will not be able to proceed and, conse
quently, in prejudice to the plaintiff, there is a situation in which the 
justice requested is denied, in the same way as if the plaintiff's petition 
were rejected in limine. 

Because of these similarities and analogies, the plaintiff, who is now 
denied the admission that had been decreed, would have been able to be 
granted the right to appeal through c. 1505 § 4. However, in faithfully fol
lowing the recourse against rulings in incidental matters, the plaintiff is 
granted the right to appeal the non-competency ruling through c. 1460 § 3, 
which applies the common criterion of fifteen canonical days provided by 
C. 1630 § 1. 

Therefore, in this specific recourse, the other norms common to ap
peals must be observed. But, because of the denial of the justice re
quested, inherent to the declaration of relative non-competence, in his 
handling of the matter, the judge must comply mutatis mutandis with the 
criterion set forth in c. 1505 § 3 for the appeal regulated therein: quaestio 
autem reiectionis expeditissime definienda est. 
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1461 Iudex in quovis stadio causae se absolute incompetentem 
agnoscens, suam incompetentiam declarare debet. 

A judge who becomes aware at any stage of the case that he is absolutely 
non-competent is bound to declare his non-competence. 

SOURCES: c. 1611; PrM 27 § 2 

CROSS REFERENCES: cc. 124 § 1, 1406 § 2, 1430, 1433, 1452 § 2, 1459 
§ 1, 1460, 1505 §§ 1 et 2, 1587, 1618, 1620,1 ° et 3°, 
1626, 1628, 1629,4° 

C OMMENTARY ------

Carmelo de Diego-Lora 

1. This canon is located among the canons regulating exceptions. 
However, its formulation is as imperative as the formulation of c. 1611 of 
the CIC/1917, which was located among the canons on the office of the 
judges and tribunals. It is true that this latter chapter of the previous Code 
included norms on the exception of relative competence, as well as the 
norm offering a solution to disputes arising about competence among 
judges and tribunals (for this latter issue, see the commentary on c. 1460, 
which indicates the possibility of these conflicts arising between judges). 
This occurs when the respondent exercises the exception of relative com
petence and petitions the judge, who deems himself competent, to enjoin 
the judge who illegitimately accepted his competence when confronted 
with a petition over which he was not relatively competent. However, 
c. 1460 does not tackle this issue of the inhibitory exception, because it fo
cuses on the exception of relative non-competence only from the point of 
view of the declinatory exception. 

Both exceptions are considered as issues that have arisen as a conse
quence of the rights of the parties. Exercising the exception of non
competence always devolves upon these litigating parties, either through 
the dilatory exception in the case of a declinatory exception, or through 
the exception of the invocation addressed to the judge who finds himself 
competent, in the case of the inhibitory exception, to make the judge who 
accepted the petition stop hearing the case. The party presenting this type 
of claim must do so within the appropriate time for exercising the dilatory 
exception. Late propositions are not allowed for this type of challenge of 
competence, and the parties are subject to the most rigorous principle of 
procedural preclusion. 
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On the other hand, the primary recipient of c. 1461 is not the parties, 
even if the parties can also use the dilatory exception through the declina
tory or inhibitory exception, to challenge competence improperly ac
cepted by a judge who is absolutely non-competent. Canon 1461 is among 
the canons regulating exceptions, but it is directed towards the judge, in 
order that he acknowledge his absolute non-competence and so rule. Con
sequently, the fact that he must automatically stop hearing the petition im
properly accepted by him is the reason he must send the proceedings 
already handled to the tribunal having absolute competence. However, 
this canon is directed not only toward the judge, but also toward any col
legiate court that has admitted the petition and continued with the result
ing proceedings without having noticed that it was absolutely non
competent. 

2. The duty of the judge to automatically abandon the hearing he had 
been handling in the process, as well as the resulting referral of the pro
ceedings to the judge or tribunal competent with absolute competence, 
even if it is not expressly set forth in the letter of the canon, is an impera
tive demand arising from the same canonical procedural system , sup
ported by c. 1406 § 2 and by a fundamental sense of judicial economy, to 
avoid unjustified delays in the administration of justice in the Church. 

This is not the place to comment on the meaning and scope of the 
concept of absolute competence or to show its origins or peculiarities 
with respect to what the CIC calls relative competence (see introduction 
to tit. I of part I The Competent Forum). But, it is necessary to point out 
that the consequence of absolute non-competence is always susceptible to 
irremediable nullity of any judgment that is pronounced (c. 1620,1°), just 
as a lack of jurisdiction in the supposed judge or tribunal that pronounced 
the judgment (c. 1620,2°). This nullity does not only affect the judgment, 
but also invalidates all procedural activity following the moment at which 
the judge accepted the petition (c. 1505 § 1), even though he is absolutely 
non-competent. It is not only the judgment pronounced by an absolutely 
non-competent judge that is null, as can occur with a judgment compelled 
by force or grave fear ( c. 1620,3°), but rather all procedural acts ordered 
and handled under this absolutely non-competent judge are also null. This 
judge should have rejected in limine litis the petition presented to him 
because he is absolutely non-competent, because this duty of the judge, 
due to the force of c. 1461, exceeds the potest tantum authorizing him to 
reject the petition, expressed in c. 1505 § 2. Procedural acts are also sub
ject to the constitutive requirements common to all juridical acts, pursu
ant to c. 124 § 1. It cannot even be said that the judge has any aptitude to 
judicially hear a petition for which he is absolutely non-competent, or that 
said procedural acts can meet the sollemnia et requisita iure ad validi
tatem actus imposita required by that canon. 

Therefore, the judge must consider c. 1461, not only as situated in 
the area of the declinatory dilatory exception of non-competence 
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regulated in c. 1460-which he could also use ex officio pursuant to 
cc. 1452 § 2 and 1459 § 1-but also as belonging to the category of that ju
dicial initiative authorized by c. 1626 § 2, as an initiative ex officio for the 
judge to correct his own mistakes, when he did not notice at the proper 
time the nullity that could affect his judgment. Given the radical and irre
mediable character of this nullity from absolute non-competence, the 
canon also contemplates it as an initiative to be exercised at any stage of 
the cause. The words of the canon (in quovis stadia causae) should be 
understood to include any grade of the cause being heard, and in any 
other type of recourse presented, in which case the duty established by 
the canon would devolve upon the higher tribunal deciding the recourse. 

3. A decree declaring nullity, if it has not yet become a definitive 
judgment, can proceed from judicial initiative in two ways. The judge can 
interrupt sua sponte, on his own, the progress of the process, because the 
defect belongs to the procedural public order. The judge can also ex offi
cio propose a timely incidental matter of nullity ( c. 1587), through the ex
ception, pursuant to cc. 1452 § 2 and 1459 § 1,  if he believes the case 
warrants that the litigants be heard before the decree is issued. 

In both situations, in that the public good is involved because proce
dural requirements and formalities are not complied with, the judge, be
fore making a decision, must cite the promoter of justice (c. 1430), in 
order to avoid another resulting nullity phenomenon (c. 1433). 

Any judicial decision made in favor of a declaration of absolute non
competence, regardless of its form, be it a decree or a judgment, is a deci
sion having the force of a definitive judgment (c. 1618), because it ends 
the trial that has begun, at any instance at which it is pronounced. There
fore, it can be appealed by the party deemed to be prejudiced (cc. 1628 
and 1629,4° a contrario sensu), which was expressly accepted in the ca
nonical norms before the CIC (cf. PrM 21). 

On the other hand, when that lack of absolute competence is claimed 
by one of the parties, this party will use a declinatory exception, pursuant 
to c. 1460. Even the plaintiff can propose it. This is because, due to that 
radical, irremediable nullity that has arisen with the plaintiff's petition, 
when directed towards an absolutely non-competent judge, at any stage in 
the proceedings, this party would be allowed to go against his or her own 
act, without needing to renounce the action already taken. For this pur
pose, the plaintiff will make the proviso of his or her desire to present the 
action before the competent judge or tribunal. That exception, presented 
on the initiative of a party, can be exercised at any stage or phase of the 
cause, because it is permitted by c. 1461. 

In fact, since absolute non-competence is a cause for irremediable 
nullity of the judgment, the parties' right to file an exception, due to a lack 
of absolute competence in the judge who admitted the petition, is more 
in accordance with the provisions of c. 1459 § 1, as any other exception 
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arising from a defect that can cause nullity of the judgment, than with the 
demands of c. 1461, which is intended for the judge. It also allows the ex
ception to be raised at any stage or grade of the process, even on judicial 
initiative. However, the CIC has chosen to stress in c. 1461 how to deal 
with absolute competence, certainly as a guarantee thereof, but also to 
stress that the ex officio initiative, in these cases, does not need an excep
tion. 
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1462 § 1. Exceptiones rei iudicatae, transactionis et aliae pe
remptoriae quae dicuntur litis finitae, proponi et co
gnosci debent ante contestationem litis; qui serius 
eas opposuerit, non est reiciendus, sed condemnetur 
ad expensas, nisi probet se oppositionem malitiose 
non distulisse. 

§ 2. Aliae exceptiones peremptoriae proponantur in con
testatione litis, et suo tempore tractandae sunt se
cundum regulas circa quaestiones incidentes. 

§ 1. Exceptions to the effect that an issue has become an adjudged matter 
or has been agreed between the parties, and those other peremptory 
exceptions which are said to put an end to the suit, are to be pro
posed and examined before the joinder of the issue. Whoever raises 
them subsequently is not to be rejected, but will be ordered to pay the 
costs unless it can be shown that the objection was not maliciously 
delayed. 

§ 2. Other peremptory exceptions are to be proposed in the joinder of the 
issue and treated at the appropriate time under the rules governing 
incidental questions. 

SOURCES: § 1: c. 1629 § I 
§ 2: C. 1629 § 2 

CROSS REFERENCES: cc. 1459-1461, 1513, 1514, 1541, 1585, 1587, 
1607, 1611, 1642 § 2, 1649,1 °, 2°, 4° et 5°, 1660, 
1716 § 1 

C OMMENTARY ------

Carmelo de Diego-Lora 

1. Dilatory exceptions are regulated, with respect to the order for 
proceeding, in cc. 1459-1461, for which, in principle, they are subject to 
procedural preclusion by having to be presented before the answer to the 
petition. On the other hand, the exception of absolute competence, as well 
as exceptions by which defects are alleged that could affect the nullity of 
the judgment, can be proposed at any phase or grade of the process. 

The CIC discusses exceptions by which opposition to the petition is 
supported with facts that the respondent deems to have in his or her fa
vor, which impede, exclude or extinguish the rights asserted by the plain
tiff. These are called peremptory exceptions, and they do not exhaust the 
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possible defenses of the respondent, which can range from a denial of the 
facts in the petition to a juridical contradiction, based on an interpreta
tion contrary to the juridical bases in the petition. This can either be due 
to an improper application to the case, a mistaken understanding of the 
letter or meaning of the laws cited, an argument regarding their validity, 
or because the attempt to subject the case to the alleged factual situation 
is inadequate. This includes objections or opposing arguments that may 
result from the evidence presented by the plaintiff or that are already in
corporated into the petition, if they are documents or are expressed 
through documents. 

In any event, peremptory exceptions are integrated into the same 
main issue discussed in the case, on which the definitive judgment, pro
nounced in the case in chief ( c. 1607), must be pronounced for the judg
ment to achieve its best congruence (c. 1611). 

2. Due to the foregoing, it is not surprising that § 2 of c. 1462 pro
vides that all those peremptory exceptions not included in § 1 are pro
posed in the same answer to the petition. In this regard, by stating that 
these exceptions must be proposed in contestatione litis, the CIC has 
considerably improved on c. 1628 § 2 of the CJC/1917, which stated that 
they must be proposed post contestatam litem. This change deserves 
praise, since peremptory exceptions, together with other defenses, consti
tute the essential nucleus of the procedural hearing, with which elements 
the formulation of the issue, in which the terms of the controversy are de
fined (c. 1514), is constructed by the judge (c. 1513). This is true to such 
an extent that the oral contentious process highlights the relevance of ex
ceptions in the structure of the object of the controversy. Canon 1660 pro
vides that the judge must indicate, if the exceptions proposed by the 
respondent require it, the term the plaintiff has for responding to them. In 
this way, the judge can make a precise determination of the object of the 
process, taking into account the statements of both parties. 

3. The remainder of the text of § 2 of the canon is the same in both 
codes: the phrase et suo tempore tractandae sunt secundum regulas 
circa quaestiones incidentes. 

Dilatory exceptions, which are usually procedural, must be handled 
in accordance with the canons on incidental matters, because this is per
mitted by c. 1587 (see commentary on c. 1459). In these cases, they are is
sues that arise after the citation that were not expressly included in the 
petition. These issues normally need to be resolved before the case in 
chief. This does not normally occur with peremptory exceptions, which, 
together with the statements of the plaintiff in the petition, come to be in
corporated into the process hearing to the point that they must be re
solved in the judgment of the case in chief. 

For this reason, the second paragraph of c. 1462 § 2 ,  which was 
taken from its immediate precedent, c. 1629 § 2 of the CJC/1917, seems 
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odd. Commentary writers do not usually explain this provision with con
crete examples. However, they usually ref er to the peremptory exceptions 
of c. 1459 § 2, and even cite non-competence exceptions. This could lead 
one to conclude that the last clause of § 2 is repeating those peremptory 
exceptions other than those of § 1 ,  which in the CJC/1917 were handled as 
dilatory exceptions, such as the exception of a contract not complied with 
or the exceptions subject to a term for their exercise but exercised before 
the established time. These rare cases do not justify retaining the norm, 
especially when it is expressed in such general terms that it seems appli
cable to any peremptory challenges not in § 1 .  Moreover, they do not refer 
to these latter exceptions, because they are peremptory with dilatory pro
cedures, in which case the incidental matter would be justified, because 
§ 1 only refers to exceptions that are mentioned therein. 

For these reasons, the last part of § 2 of c. 1462 could have been 
eliminated. Alternatively, it would have been more appropriate to place 
the latter part of § 2 at the end of § 1, or include it in c. 1459. This is be
cause in these cases, with dilatory exceptions, or with peremptory excep
tions proposed as dilatory exceptions, actual incidental matters arise that 
find no occasion to be created by peremptory exceptions, normally ac
commodated in the main controversy of the object of litigation, on which 
the definitive judgment must be pronounced to resolve all its components. 

4. The first section of c .  1462 is an exact repetition of c. 1629 § 1 of 
the CJC/1917. Nevertheless, there is a difference between them at the be
ginning of the list of the exceptions mentioned, although both canons 
maintain the same idea that is the existence of some peremptory excep
tions, such as that of the adjudged matter, the transaction, and other pe
remptory exceptions that are included under the terms of the exception of 
litis finitae or pleito acabado [suit ended], as it is usually translated in 
Spain. One could also include others exceptions not expressly mentioned, 
such as the award or decision of arbiters and the waiver of action by a per
son who later attempts to exercise it in the petition. 

These exceptions are peremptory exceptions, because facts are set 
forth that exclude the action exercised in a chronologically subsequent li
bellus of the lawsuit. Those facts are binding juridical acts, originating 
from new juridical effects, distinct from those that the plaintiff will seek 
to obtain through the presentation of his or her petition. At times, even 
some exterminating facts could be included, such as the express and valid 
forgiveness of a debt by the legitimate creditor. These phenomena, al
though they would normally operate through the peremptory exception, 
could function through the procedure for the dilatory exception, provided 
the juridical acts have public confirmation, usually documents, verifying 
with some authenticity the excluding or extinguishing fact. 

A priori accreditation of these facts that generate new juridical ef
fects, which exclude or contain the action of the respondent, is what justi
fies these peremptory exceptions being favored with the treatment for 
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dilatory exceptions. This is an attempt to avoid future proceedings that 
would not only be costly, but also useless when there had previously been 
juridical acts creating new effects distinct from the previous ones, which 
they came to replace. If those facts had not occurred, the petition pre
sented could have been well founded. If the proof of said facts should en
counter greater difficulties, because they are peremptory exceptions, the 
incidental matter creating the dilatory exception would not be justified. 
This is because the appropriate accreditation would have to be presented 
in the evidentiary period of the case in chief for the definitive judgment to 
decide on said exceptions and evidence supporting it or, on the contrary, 
challenging it. 

Together with the description of peremptory exceptions that may be 
exercised as dilatory exceptions, § 1 of the canon includes them under the 
common classification of exceptions litis finitae. This suggests that the 
canon is starting from the assumption that some juridical acts that ex
clude or extinguish the action of the plaintiff that is later exercised in his 
or her petition, but these acts have had a certain procedural verification 
because they have occurred-as the adjudged matter or the judicial trans
action-in the heart of a process prior to the one that ended the judgment 
or judicial decision that recognized the transaction performed by the par
ties in the presence of the judge. 

However, another type of facts can create an exclusion or termina
tion of the action that the plaintiff later wants to exercise in his or her peti
tion. They consist of juridical acts which, taking place outside the sphere 
of the process, were transferred through the documentary verification of 
the juridical act, to a process that was terminated through this verification. 
That is what justifies the fact that all those peremptory exceptions can be 
called of 'suit ended', and not that this exception of litis Jinita is contem
plating a special type of peremptory exception, as opposed to the adjudged 
matter exception, with the former reserved for final judgments in causes 
on the status of persons, which never become an adjudged matter. 

On the other hand, final judgments pronounced in causes on the sta
tus of persons have the effects of an adjudged matter (see introduction to 
tit. IX, section I, part II, book VII and the commentary on c. 1643)1 and the 
exception litis finitae is a generic denomination for all those juridical 
acts, be they procedural by their nature or by their subsequent incorpora
tion into the process, which come to end this process, because the pend
ing object of the litigation has already been directly or indirectly decided, 
which prevents a subsequent presentation among the parties of claims 
that were resolved. For this purpose, the exception litis finitae includes 
various juridical phenomena, all agreeing that those actions have been ex
cluded from future exercise or extinguished. In this way, it is possible to 

1. To the contrary, cf. L. DEL AMO, "La excepci6n de pleito acabado y la revision de causa," 
in Ius Canonicum 6 (1966), pp. 401-506. 
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avoid late propositions of actions between the same subjects on the same 
object and cause of action, because the prior juridical situations were fin
ished or substantially changed or modified because of those juridical acts 
that have procedural efficacy because of the exception. 

Moreover, that public verification can strengthen those juridical 
acts-which serve as facts excluding or extinguishing the actions pending 
exercise-in such a way with respect to their veracity or accuracy for it to 
be sufficient for them to be exhibited before the competent authority, in 
order that this authority, provided the contrary is not proven, hold the ju
ridical act to be certain and true (c. 1541). 

In this way, by extension, the peremptory exception, based on this 
type of documents, could be alleged with the effect of a litis finita, be
cause this document would confirm that the former differences existing 
between the parties, which later carried out the issuance of the document, 
had disappeared, to make way for a new juridical situation terminating 
that dispute, regardless of whether the situation in dispute was resolved 
through judicial means. This would mean that the juridical act, formalized 
through its public verification, would end the prior conflict situation
litis finita, suit ended. 

Thus ,  by analogy, terminology is used in this interpretation that is 
procedural by nature and is extended to the field of juridical-material rela
tionships. In these relationships, through acts that are dispositive of an in
tention, certain new juridical phenomena are generated that, by being 
alleged as a peremptory exception, would function with an effectiveness 
such as to allow, given the documentary evidence in which the intentions 
have been expressed, their exercise through the dilatory exception, even 
if it were peremptory by nature. This can occur with a transaction con
tract that, even if not judicial, has been put in the form of a public, nota
rized document by the parties. For the decision of the arbiters to acquire 
efficacy, not all juridical systems require that it be submitted for judicial 
approval, as seen in c. 1716 § 1. 

5. The exceptions referred to in § 1 of the canon are described as 
mixed exceptions, because, possessing by nature the peremptory quality, 
they nonetheless procedurally receive a juridical treatment in common 
with dilatory exceptions. This is what c. 1462 § 2 is doing when it provides 
proponi et cognosci debent ante contestationem litis. 

Moreover, the canonical norm , in spite of such expressions with re
gard to the initiative of its proposition, cannot fail to recognize their pe
remptory nature, and as such authorizes their being lodged later, in which 
case, as with other peremptory exceptions, they must be presented in the 
same answer to the petition, as provided in c. 1462 § 2. 

Previously we noted our surprise concerning the last clause of this 
§ 2 of the canon, when it provides that peremptory exceptions suo tem
pore tractandae sunt secundum regulas circa quaestiones incidentes . 
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We then indicated, in criticizing this phrase, that the appropriate point in 
the proceedings for handling peremptory exceptions was extended to the 
entire process, since given that the exceptions are based on facts, these 
facts should be proven, especially in the evidentiary period, and then they 
would be subject to the order regarding the publication of the evidence, to 
the discussion at the time of the final pleadings, and to the answers that 
must be pronounced in the definitive judgment, because the effects of 
these facts, claimed as an exception, must be incorporated into the formu
lation of the issue. However, in the case of mixed exceptions, their propo
sition as purely peremptory, not as dilatory, can be justified by the fact 
that the judge is allowed to order, by suspending the proceedings of the 
case in chief, that this type of peremptory exceptions filed late be handled 
and decided, as an incidental matter, pursuant to the provision made at 
the end of § 2. 

The type of evidence that usually accompanies the filing of mixed ex
ceptions makes it reasonable to make way-at the request of a party, and 
even ex officio-for the incidental matter, to avoid the costs and delays re
sulting from a full handling of the case in chief. In fact, a detailed dispute 
on the specific object of the process presented to the judge, on the occa
sion of the mixed exception, can resolve the case in chief through the judi
cial decision on the incidental matter, with the judicial economy resulting 
from preventing the case in chief from taking its course. 

6. Paragraph 1 of the canon clearly states that, in principle, they are 
peremptory exceptions that must be handled as dilatory exceptions. 
Therefore, without denying or preventing them from being lodged as 
purely peremptory exceptions, it adds to its authorization the threat of or
dering any person who maliciously acts to pay expenses incurred because 
the exception was not presented as a dilatory exception. In the Spanish 
translation, the word "expensas" of § 1 of the canon has been translated as 
"costas" [costs].  However, if judicial costs are understood only as those in
curred because of the expenses resulting from the judicial activities 
( c. 1649, 1 °), the translation is inappropriate. Judicial expenses "in a broad 
sense, cover the expenses of the trial including all costs, as well as the 
payment of damages. "2 Thus, the term expenses includes all the financial 
items enumerated in c. 1649,1°, 2°, 4° and 5°. 

With this sanction provision of § 1 of c. 1462, there is an attempt to 
financially punish any malicious attempt on the part of the respondent to 
reserve the exercise of a peremptory exception that he or she could have 
proposed at the appropriate time as a dilatory exception. By not doing it in 
this way, this conduct by the respondent would bring consequences of 
greater financial damage for the plaintiff, not to mention exposing the ju
dicial organs to the performance of an activity with unnecessary attention 

2. L. DEL AMo-J. CALVO, commentary on 1464, in Pamplona Com. 
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and time, which would definitely harm the proper administration of jus
tice in the Church. Therefore, even if the peremptory exception filed late 
is sustained, the respondent who proposed it must bear the costs incurred 
in the process, including not only strictly judicial costs, but also profes
sional fees and compensation of witnesses acting in the process, including 
those who did so on the initiative of either party or the judge, as well as 
other expenses incurred in the process because of an imprudent litigant. 

When there is no recklessness on the part of the litigant delaying the 
presentation of the exception, that financial order must not be imposed by 
the judge or tribunal. Recklessness on the part of the litigant is analogous 
to acting with malice in the process, intentionally using legitimate proce
dural means, but in violation of their sense and objectives, a subspecies of 
legal fraud. With even more justification, this order to pay costs is appro
priate if the means used by the party are illegitimate, always prejudicing 
the interests of the other party and disregarding the respect and consider
ation deserved by the tribunals of justice in the Church. 

On the other hand, when malice is lacking in the untimely proposi
tion of these mixed exceptions, the last clause of § 1 of the canon estab
lish es that the economic sanction will not be  imposed when the 
respondent proves to not be delaying the filing with malice: nisi probet se 
oppositionem malitiose non distulisse. This text establishes a presump
tion iuris tantum, which allows evidence to the contrary ( c .  1 585), 
regarding malice on the part of the opposing party. Therefore, the respon
dent who is late in alleging an exception not only will have to face the bur
den of proving the facts on which the exception is based, but, if the 
respondent wishes to be released from the economic sanction, will also 
have to prove that the late procedural action was in good faith. 

7. Not all classic peremptory exceptions from which no effect results 
if they are not expressly proposed by the party having the right to file an 
exception are peremptory exceptions. In fact, c. 1642 § 2 presents the ad
judged matter exception, as a consequence of an innovation of what was 
not in the parallel c. 1904 of the CJC/1917, with the legal consideration of 
improper exception. Therefore, without the need for a claim by a party, 
the judge must declare it ex officio, to prevent the cause that was resolved 
with finality from being reintroduced judicially. With respect to the ad
judged matter, as stated in c. 1642 § 2 , it is law for the parties, and the first 
party bound thereby is the judge who has an occasion to put it into effect. 

911  



c. 1463 

1463 

Bk. VII. Pt. I. Trials In General DE DIEGO-LORA 

§ 1.  Actiones reconventionales proponi valide nequeunt, 
nisi intra triginta dies a lite contestata. 

§ 2.  Eaedem autem cognoscantur simul cum conventio
nali actione, hoc est pari gradu cum ea, nisi eas se
paratim cognoscere necessarium sit aut iudex id 
opportunius existimaverit. 

§ 1. Counteractions can be proposed validly only within thirty days of the 
joinder of the issue. 

§ 2. Such counteractions are to be dealt with at the same grade of trial 
and simultaneously with the principal action, unless it is necessary to 
deal with them separately or the judge considers this procedure more 
opportune. 

SOURCES: § 1: c. 1630 § 1 
§ 2: C. 1630 § 2 

CROSS REFERENCES: cc. 201 § 1, 202 § 1, 203 § 1, 1465 § 1, 1494-1495, 
1507-1508, 1513, 1516, 1589, 1590, 1593 § 1, 
1597, 1611,1°, 1660, 1683 

C OMMENTARY 

Carmelo de Diego-Lora 

1. The requirements that must be met for a counteraction to be ad
mitted by the judge and its limits are found in cc. 1494 and 1495. The con
tent of these canons is a necessary precedent for an understanding of 
c. 1463, because c. 1463 only regulates some procedural aspects of the 
counteraction. However, the CIC separates the canonical norms treating 
counteractions, anticipating in the chapter De ordine cognitionum a later 
treatment of the matter. 

2. Canon 1463 § 1 is a provision on the moment in the process when 
the respondent may assert a counterclaim against the party who has the 
role of the plaintiff in the process. The canon seeks to limit the possibili
ties for filing a counterclaim by allowing it to be proposed only within 
thirty days from the joinder of issue. 

The precedent of this canon is c. 1630 § 1 CJC/1917. This canon al
lowed a counteraction to be filed at any time in the trial before the judg
ment, although there was still an obvious intent that was better to present 
it immediately after the joinder of issue. Canon 66 § 1 of the schema of the 
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current CIC1 literally reproduced c. 1630 § 1. Nevertheless, it received the 
unanimous agreement of everyone, because they felt that counteractions 
often require at least a supplementary instruction, which could be pro
posed not before the judgment, but ante conclussionem in causa. When 
the amendment to c. 66 § 1 of the schema was proposed, the proposal con
sidered by the consultors was that the counteraction could only be pre
sented immediately after the joinder of issue, or at least before the 
conclusion in causa. This second point was the one accepted, not the 
first. Yet, in the final wording of the canon, a time limit (c. 1465 § 1) of 
thirty days has been established, to be calculated from the joinder of is
sue, the day a quo of which should not be counted (c. 203 § 1). The time of 
this term is continuous (c. 201 § 1), and days should be understood as 
24-hour periods beginning at midnight (c. 202 § 1). 

Since the thirty-day term is a time limit, it could not be validly ex
tended or shortened, if not at the request of the parties (c. 1465 § 1). How
ever, the term of c. 1463 § 1 is worded with a stricter requirement, which 
makes no concession, not even at the request of the interested parties. It is 
an imperative norm-ius cogens-required by proper procedural order, 
which would be violated if not obeyed. The judge and the interested party 
must submit, without exception, to the rule resulting from the concise 
order contained in the letter of the law. 

However, the term of thirty days from the joinder of issue seems ex
cessive. The counteraction avoids a new process brought about by the re
spondent, using in the exercise of his or her action, the same process by 
which the respondent was cited as a consequence of the plaintiff's peti
tion. For this reason, any initiative that could obstruct or prolong a pro
cess, either to offer new opportunities for def ens es and exceptions, or 
subsequent opportunities to propose and receive new evidence, upsets the 
proper pace of the process towards conclusion. In fact, as stated in c. 1463 
§ 2, the action of the plaintiff in the petition and that of the respondent in 
the counteraction, must be heard pari gradu, which translated in the orig
inal Spanish version, is al mismo ritmo [simultaneously]. This cannot 
take place if the counteraction is filed at the end of the thirty days from 
the joinder of issue, which may be in the middle of the instruction period. 

It should also be taken into account that this norm cannot be applied 
to the oral contentious process, which lacks a specific canon in this re
gard. For this process, c. 1660 is the only norm that could be applied by 
analogy and extension for the counteraction. Canon 1660 was established 
for the situation in which the respondent presents exceptions on which 
the judge deems it appropriate to hear the plaintiff, in order for the judge 
to obtain a better perspective for properly formulating the issues. 

1. Cf. Comm. 10 (1978), pp. 258-259. 
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3. Canon 1463 § 2 illustrates the effect of a counteraction on the pro
cess. Instead of describing procedural rules to follow, the canon chooses a 
somewhat abstract formula. A counteraction must be heard simul cum 
conventionali actione, hoc est pari gradu cum ea. Thus, the canon sets 
forth a rule of simultaneity of procedural treatment: just one judge, just 
one process, just one procedural progression. 

This makes it clear that the counteraction is only allowed in first in
stance. The possibilities of presenting new actions for nullity of marriage 
have their own rules, implied in c. 1683. Canon 1463, § 2 governs ordinary 
processes. Moreover, this canon has some implicit meanings that the pro
vision takes for granted that juridical officials will put into practice, as ap
propriate: 

a) the possibility of admission or rejection of the counteraction by 
the judge, as in every situation in which actions in the form of a petition 
are exercised ( c. 1505); 

b) the need, if the counterclaim is admitted, to stop the proceedings 
that are in process to notify the plaintiff, in order to give the plaintiff an 
opportunity to respond, if appropriate, to the petition ( cc. 1507 and 1508); 

c) a new setting of the limits of the dispute through the decree of the 
formulation of the issue, either completing the previous one formulated, 
with only the petition and the answer, or taking what resulted from the pe
tition, the counteraction, and their respective joinder, in a decree pro
nounced for the first time after the counteraction is presented and 
answered (c. 1513); 

d) if, by the time the counteraction is presented, the instruction of 
the cause has begun (c. 1516), this evidentiary period must be interrupted 
for the counteraction, the necessary subsequent proceedings and the for
mulation of the issue to influence this period, to make way for a new term 
for the proposition and presentation of evidence, which should be ex
tended by the judge to avoid putting the respondent filing the counterac
tion at a disadvantage with respect to the plaintiff, who could be in a 
favorable situation with respect to the time set aside for the evidence that 
the plaintiff had prior to the requests in the petition; and 

e) in the rare situation in which the counteraction is presented later 
(albeit always within thirty days), to maintain the principle of equality of 
procedural options for the parties, it would be necessary to apply by anal
ogy the criteria resulting from the provisions of c. 1593 § 1,  in favor of the 
respondent whose appearance in the process came late. In this situation, 
the canon gives rules that attempt to reconcile the guarantees, rights, and 
defenses of the parties with respect to allegations and evidence, with the 
judge's duty to avoid long and unnecessary delays in the process. 

4. Lastly, c. 1463 § 2 provides that, if he deems it appropriate or nec
essary, the judge may order that a counteraction be heard and decided, 
not simultaneously with the action of the plaintiff, but separately. The 
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determination of these factors-need or appropriateness-depends on the 
judge or the tribunal. Many reasons could justify the separation of the pro
cedural treatment of the principal action and the counteraction, such as 
when the judge notes that the counteraction appears to be an attempt to 
delay the process unduly. 

However, at the same time, the very idea of a counteraction implies a 
unitary and simultaneous treatment of the action of the actor with respect 
to the respondent and the respondent's action with respect to the plaintiff. 
The judge or tribunal accepting the filing of the counteraction is commit
ting to submit these new actions to that unitary procedural treatment. By 
accepting the counteraction, the judge or tribunal is recognizing the right 
of the respondent to have this action treated at the same time as the action 
of the plaintiff. Because of this admission, procedural rights for the par
ties are created, which the judge can no longer provide at his discretion, 
since he is subject to all the consequences derived from the initiation of 
the instance ( c. 1517). Thus, the judge must hear and rule, making a for
mal pronouncement, responding to all the issues formulated, as expressed 
in the respective decree. This decree, if not challenged at the appropriate 
time in the proceedings (c. 15 13), is binding on the judge, who must re
spond in the judgment to all the formulated issues (c. 161 1 , 1°). 

By contrast, separate procedural handling of the actions is contrary 
to the idea of the counteraction. To accept the counteraction presented, in 
order that it not have to be presented later, at the sole discretion of the 
judge, goes against the very concept of the counteraction. It seems prefer
able for judicial discretion to be authorized for the judge before the admis
sion of the counteraction, with his decision, intended for the future, 
avoiding any difficulties that could be foreseen with the admission of the 
counteraction. Just as c. 1589 § 1 foresees the power to reject the inciden
tal petition because of certain difficulties in its admission, a similar faculty 
could have been granted for when the counteraction is exercised, shifting 
it, from the start, to another different point in the process. On the other 
hand, admitting the counteraction in order to give each action a separate 
procedural treatment, at the sole discretion of the judge who admitted it, 
seems contrary to judicial consistency. If there are separate processes, it 
is unreasonable to continue to use the term "counteraction." 
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Quaestiones de cautione pro expensis iudicialibus praes
tanda aut de concessione gratuiti patrocinii, quod statim 
ab initio postulatum fuerit, et aliae huiusmodi regulari
ter videndae sunt ante litis contestationem. 

Questions concerning the guarantee of judicial expenses or the grant of 
free legal aid that has been requested from the very beginning of the pro
cess, and other similar matters, are normally to be settled before the join
der of the issue. 

SOURCES: c. 1631 

CROSS-REFERENCES: cc. 1452, 1496-1499, 1504, 1505 §§ 1,2, et 4, 1513, 
1517, 1571, 1580, 1587-1591, 1611,1°, 1649, 1659, 
1660, 1661 § 1. 

C OMMENTARY 

Carmelo de Diego-Lora 

1. The canon uses the exact wording of c. 1631 of the CJC/1917. It re
fers to guarantees for ensuring the payment of judicial expenses, for the 
grant of free legal aid, and other similar matters that deserve to be estab
lished in advance. Since this canon is in the chapter entitled De ordine 
cognitionum, these guarantees are contemplated from the point of view 
of their order in the proceedings. Therefore, the canon provides that these 
matters should usually (regulariter) be handled-the resolution should 
also be understood as included-before the joinder of issue. 

While the canon does not provide a procedure to follow for the fur
nishing of guarantees when they are proposed by one of the parties at the 
beginning of the process, for Roberti, this type of guarantee is included 
among procedural dilatory exceptions.1 Moreover, this type of dilatory ex
ception, with respect to its filing, processing, and resolution, shall be sub
ject (see commentary on c. 1459) to the provisions for incidental matters 
(cc. 1587-1591). If these matters are proposed later, they will be resolved 
as incidental matters:2 "The canon says regulariter, because these inci
dents arise not infrequently during or at the end of the trial, and it is right 

1. F. ROBERTI, De processibus, I, (Vatican City 1956), pp. 444-445. 
2. Cf. M.J. ARROBA CONDE, Diritto processuale canonico (Rome 1993), p. 266. 
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in such cases that they be settled as they arise, for instance, the question 
of legally established poverty or the appointment of an advocate."3 

If the plaintiff proposes the matter, he will do so in his libellus of the 
lawsuit, as an incidental petition of the quid petatur of the case in chief 
( c. 1504,1 °). If the matter is presented by the respondent before, or in the 
answer to, the petition, it must be resolved before the joinder of issue, 
which is produced by the judicial formulation of the issue (c. 1513). If the 
issue is presented by the respondent when answering the petition in writ
ing in the oral contentious process (cc. 1659 and 1660), or even before an
swering, the judge must resolve the matter before formulation of the issue 
(c. 1661 § 1, first subparagraph). 

The judge may proceed to establish this type of guarantee ex officio 
before the litis contestatio. In that they are guarantees that tend to ensure 
that certain future effects occur that would benefit justice in the Church, 
c. 1452 contains sufficient information to support the possibility of this 
initiative even if the instance has not been initiated ( c. 1517). 

When the judge proceeds to the admission of the petition, he must 
make any decision involving guarantees for due and orderly judicial pro
ceedings, such as ordering guarantees before the joinder of issue, as pro
vided in c. 1464. However, if a party challenges this precautionary order, 
the judge or presiding judge of the tribunal will admit this challenge, han
dling it in a timely manner as an incidental matter. On the other hand, the 
appeal recourse of c. 1505 § 4 will not lie, because this recourse is specific 
for the decree rejecting the admission of the petition. 

2. Another problem is the question of the nature of these guarantees. 
The CIC, when discussing actions and exceptions in particular, regulates 
precautionary measures in cc. 1496-1499: sequestration, restraint on the 
exercise of a right, and seizure. These actions, if exercised in the libellus 
of the lawsuit of the case in chief, acquire the characteristic of being inci
dental to the case in chief. Moreover, the judge may agree, within the time 
contemplated in c. 1464, to the litigants' request, without prejudice to 
their being presented separately, or later, once the cause in chief is in 
progress. In any event, what the party seeking the grant of a guarantee 
must prove, according to the case, is that the party meet the respective 
conditions of cc. 1496 and 1497 § 1. Nevertheless, c. 1498 establishes that 
this guarantee will not be granted if the damage feared may be repaired in 
another way, and if a guarantee for its reparation is offered. Moreover, 
pursuant to c. 1499, the judge or presiding judge of the tribunal may de
mand from the party requesting sequestration or the restraint on a right an 
advance guarantee for the reparation of damages if it turns out the party 
cannot prove to have the right claimed. 

3. L. DEL AMo-J. CALVO, commentary on c. 1464, in Pamplona Com. 
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These provisions of the canons related to precautionary actions and 
exceptions, especially the subsidiarity of the guarantee and that of gua
ranteeing reparation for damages, must be borne in mind by the judge or 
the presiding judge of the tribunal when deciding on the guarantee of pay
ment of judicial or other similar expenses, following the provision of 
C. 1464. 

"Judicial expenses, in a broad sense, cover the expenses of the trial 
including all costs, as well as payment of damages (c. 1649)."4 The subject 
of judicial costs, as well as what refers to free legal aid, has been moved 
from the CIC, to refer to some norms pronounced by the bishop for these 
purposes, which also includes payment of damages ( c. 1649, see commen
tary). Moreover, c. 1571 refers to compensation of witnesses for expenses 
incurred as lost income because of their appearance before the judge to 
give testimony. Likewise, c .  1580 refers to particular law concerning pay
ment of experts' expenses and fees. On the other hand, the subjects were 
thoroughly dealt with in cc. 1980-1916 of the CJC/1917 and in Articles 
232-240 of PrM. 

Today, special stress is placed on the cost-free administration of jus
tice in the Church, although, because court activities normally generate 
expenses, the issue of judicial expenses cannot be completely ignored. 
Nonetheless, the regulation of these issues is left to each local church, 
since the economic consequences of judicial activity can vary substan
tially. However, c. 161 1,4° maintains the general provision that the judg
ment must determine the costs of litigation, and c. 1464 maintains the 
legitimacy of establishing guarantees to ensure payment of those costs. 

The guarantee must be established at the discretion of the judge, to 
forestall any risks resulting from reckless or irresponsible litigious con
duct, but at the same time seek to prevent the guarantee from being so 
costly that it prevents the assertion of rights, which de visu demonstrate a 
certain seriousness in their justification, from receiving a priori due pro
tection. In these cases, the judge, in setting the guarantee, shall assess the 
difficulties posed by the proposed object of the litigation, foreseeable evi
dence to be presented, and potential damage that can be incurred if the re
quest made by the party in the case in chief is not agreed to. If there is 
morally certain hope that the damage may be compensated in any event, 
this guarantee should be avoided, and for this purpose other guarantees 
are offered (c. 1498). 

3. Not all the guarantees of c. 1464 are measures to anticipate future 
events from which expenses and responsibilities may arise which cannot 
be economically met, or damages or other economic prejudices may arise 
which it is feared may not be compensated because of the insolvency of 
those who caused them. In fact, the guarantee called de concessione 

4. L. DEL AMo-J. CALVO, commentary on c. 1464, in Pamplona Com. 
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gratuiti patrocinii is not a precautionary measure, but a measure by 
which, after a request by the party interested in receiving legal aid, this 
party enjoys privileged economic treatment in the process. In this way, the 
party is fully or partially relieved of the economic burdens ( c. 1649,3°). If 
this benefit is granted, this justice free of cost takes effect for the party, 
and in this way it is possible to prevent justice from being withheld from 
those who lack the financial means for meeting the respective costs. There
fore, it is not a guarantee, but an aid from the legal system for those with 
limited financial resources, so justice may be administered equally to all 
the faithful. 

Before free aid is granted, usually there will be a procedure by which 
the judge verifies the litigant's limited financial resources. If this request, 
incidental to the case in chief, is presented by the plaintiff to be decided 
before the joinder of issue, the procedure for verifying the need for free 
legal aid shall take place outside of the adversarial action. However, if the 
other party challenges it after it is granted, this challenge will follow the 
procedure for incidental matters. In addition, in principle, the procedure 
for incidental matters will be followed if the request is made once the pro
cess is in progress and the instance has been initiated. 

However, there must be the necessary proviso in favor of particular 
norms promulgated by the bishop concerning free legal aid (c. 1649,3°). 
From this point of view, the provisions of Articles 115-119 of the Normas 
of the Tribunal of the Roman Rota , 5 which also regulate the granting of 
this benefit, classified, under the heading of chap. VII in its title III, De 
gratuito patrocinio , can serve as guidance. Although classified as an "in
cidental matter" in Art. 119, intended for the appeal of the decree of the 
judge writing the opinion, these provisions do not ref er to the chapter on 
incidental matters (Articles 75-78), but some particular norms for their 
handling, ruling, and appeal are provided. 

Regarding its presentation as a preliminary measure, one only need 
highlight art. 117 § 2, which provides that this procedure is not admissible 
in the Rota, when the tribunal a quo , in sending the acts of the cause, cer
tifies that the party had obtained an exemption from costs and free legal 
aid in the previous trial. However, it states that whoever enjoys the benefit 
must prove, in the litigation in question, that he or she enjoys a presumed 
legitimate right (Art. 116 § 2). 

5. Cf. AAS 86 (1994), pp. 508-540. 
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CAPUT III 
De terminis et dilationibus 

CHAPTER III 

Time Limits and Postponements 

§ 1 .  Fatalia legis quae dicuntur, id est termini perimendis 
iuribus lege constituti, prorogari non possunt, neque 
valide, nisi petentibus partibus, coarctari. 

§ 2.  Termini autem iudiciales et conventionales, ante 
eorum lapsum, poterunt, iusta intercedente causa, a 
iudice, auditis vel petentibus partibus, prorogari, 
numquam autem, nisi partibus consentientibus, va
lide coarctari. 

§ 3. Caveat tamen iudex ne nimis diuturna lis fiat ex pro
rogatione. 

§ 1. The so-calledfatalia legis, that is time limits set by law for the extin
guishing of rights, cannot be extended, nor can they validly be short
ened except at the request of the parties. 

§ 2. After hearing the parties, or at their request, the judge can, for a just 
reason, extend before they expire times fixed by himself or agreed by 
the parties. These times can never validly be shortened without the 
consent of the parties. 

§ 3. The judge is to ensure that litigation is not unduly prolonged due to 
postponement. 

SOURCES: § 1: c. 1634 § 1 
§ 2: C. 1634 § 2 
§ 3: C. 1634 § 3 

CROSS REFERENCES: cc. 18, 1453, 1514, 1630, 1633, 1635 
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C OMME NTARY 
Miguel Angel Ortiz 

c. 1465 

This brief chapter discusses the time requirements for performing 
procedural acts. Requirements regarding place, time, or manner are cir
cumstances that are coeval with the act, while presuppositions are prior 
and conditions are subsequent. 1 This chapter concerns the availability en
joyed by the parties and the judge concerning the moment at which the 
procedural acts take place. The norms of this chapter are completed with 
those on the calculation of time: cc. 200-203. 

The times referred to in c. 1465 are periods established for the per
formance of a procedural act. They are units of days during which the act 
can be performed. On the other hand, the term ( although occasionally 
also used to refer to the times) indicates the specific moment in time in 
which an act must be performed. On occasions, term is understood less 
precisely as the final moment of the delay. 

The Spanish translation of the Latin De terminis et dilationibus can 
cause confusion. In fact, time evokes more a lapse of time (similar to de
lay) than a specific moment (the Latin terminus), while postponement 
connotes the lengthening of an established time. In general, the period, 
which is susceptible to being lengthened or shortened, determines when 
the final term thereof can vary. The proceedings must take place within 
the times or postponements provided by law ( or at the exact time, e.g. the 
appearance). Once the time or term has lapsed, the acts can no longer 
take place, unless a postponement is granted. On the other hand, rights 
expire, as stated in c. 1465. 

Delays are distinguished according to their origin, their stability, and 
their effect. According to their origin, the law, the judge, or the parties can 
establish times. As for stability, they can be prorogable or non-prorogable. 
As for the effect, it may be peremptory or simple2 (these latter effects also 
are referred to as dilatory).3 Following the CJC/1917, delays have also 
been distinguished as a function of the connection with the parties in the 
process or with the objective sought: summons, deliberation, and chal
lenge, evidence and arguments, definition, execution, and appeal. 4 

Improper times are those that the law establishes for the tribunal to 
perform any act within a reasonable period. For example, the law notes 

1. Cf. A. DE LA OLIVA-M.A. FERNANDEZ, Derecho procesal civil, II (Madrid 1990), p. 1 14. 
2. Cf. L. DEL AMo, commentary on the chapter "De los plazos y pr6rrogas," in Pamplona 

Com. 
3. Cf. F.X. WERNZ-P. VIDAL, lus Canonicum, VI (De processibus) (Rome 1949), p. 161; 

E. FERNANDEZ REGATILLO, Institutiones Juris Canonici, II (Santander 1951), p. 255. 
4. Cf. F.X. WERNZ-P. VIDAL, [us Canonicum, cit., p. 161 ; F. ROBERTI, De processibus, I 

(Rome 1956), pp. 449ff and 454ff; M. LEGA-V. BARTOCCETTI, Commentarius in iudicia 
ecclesiastica iuxta Codicem Juris Canonici, I (Rome 1950), p. 265. 
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that the tribunal must complete the cause in no longer than one year at the 
first instance and six months at the second ( c. 1453). These terms stimu
late the activity of the tribunal with a juridical mandate, and their disre
gard can give rise to disciplinary sanctions (cf. c. 1457).5 These times 
manifest the legislator's desire that trials not be excessively long, a desire 
expressed in general terms in c. 1453 and revisited in c. 1465 § 3 :  "the 
judge is to ensure that litigation is not unduly prolonged by reason of the 
postponement." 

A norm that provides that a lapse of time extinguishes a right must 
be interpreted restrictively (cf. c. 18).6 Thus, the peremptory nature of a 
period of time cannot be presumed, but must be expressly provided, ( as in 
c. 1621, which determines a ten-day period for presenting the plaint of nul
lity. When the judge indicates a peremptory time period, he must do so un
equivocally (cf. cc. 1484 § 2, 1596 § 3). 

The prorogable nature of a period of time does not depend on the pe
remptory nature of the time, if they are judicial or conventional times, be
cause among these conventional times, there can be peremptory but 
prorogable times. On the other hand, if a time period established by law is 
peremptory, it is always non-prorogable, and is called a time limit. The 
first section of this canon establishes that time limits are "fixed times be
yond which rights cease in law." Thus, as in c. 1634 § 1 C/C/1917, time lim
its cannot be postponed. 

However, the current canon does allow for the possibility of shorten
ing them at the request of the parties, because time periods involve the 
grant of a right, independent of the power of the judge. Therefore, by mu
tual agreement, the parties may waive a time period, but they may not be 
deprived of it by the judge or by an agreement between the judge and one 
party. 7 Therefore, it is insufficient that neither part object to the time re
duction; they must request it. The judge cannot do so sua sponte. The 
agreement of the parties is a condition for validity for the reduction. 

In contrast, conventional and judicial times, even if peremptory, 
can be postponed by a decision of the judge, who may establish non
prorogable times or make the conventional times non-prorogable. Al
though the canon does not expressly refer to them, the judge may also 
postpone non-peremptory legal times. 8 For judicial and conventional 
times and non-peremptory legal times to be prorogable by the judge, there 
must be just cause and a hearing for the parties, who may also request the 
postponement. To postpone judicial and conventional times, the judge 
must at least hear the parties, but he is not obligated to obtain their 

5. Cf. L. DEL AMO, commentary on the chapter "De los plazos y pr6rrogas," in Pamplona 
Com. 

6. Cf. L. CHIAPPETTA, fl Codice di Diritto Canonico (Naples 1988), no. 4737. 
7. Cf. M.J. ARR0BA, Diritto processuale canonico (Rome 1993), p. 268. 
8. Cf. L.G. WRENN, "Processes," in The Code of Canon Law, A Text and Commentary 

(New York 1985), p. 964. 
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agreement. However, to shorten these times, the judge must have the 
agreement of both. If he does not hear them, the validity of the postpone
ment is not affected, but if he does not obtain the agreement, the reduc
tion will be invalid. In either case, it is the judge who decides: even if the 
parties agree or request a change in the time period, the judge may ignore 
their wishes. 

This norm on the reduction of the times was not in the CIC/1917, 
c. 1634 of which only discussed postponement, prohibiting it if they were 
time limits and permitting it if they were conventional or judicial. The in
novation facilitates the speediness of the process, and it is consistent with 
the elimination of the material contained in cc. 1854-1857 CIC/1917, 
which discussed "illegal procedures during the lawsuit. "9 These canons 
seemed useless, because illegal procedures were incidental matters that a 
judge ruled on expeditissime, with a decision that could not be appealed, 
unless it was together with an appeal of the definitive judgment. The Revi
sion Commission opted in favor of reducing the illegal procedures to the 
innovations regarding the object of the dispute and of the terms and judi
cial times. Therefore, it was not necessary to retain the canons of the CIC/ 
1917; it was sufficient to indicate the impossibility of these innovations 
with regard to the times and when discussing the joinder of issue. 

Doctrine after the code grouped the effect of the time periods as fol
lows 10: 

(1) the judge cannot, under penalty of nullity, hold any proceeding in
volving a matter on which a time period is granted; each party benefits 
from the time period granted to the other; 

(2) the time period exempts the party to which it is granted from 
penalty and default; 

(3) the lapse of the time period has the effect of an interlocutory 
judgment (unappealable: cf. c. 1629,4°) and prevents the act which is the 
object of the time period from being performed, unless there is a legiti
mate impediment or a greater cause. If this impediment does not exist and 
it is a peremptory time period, any subsequent procedural act will be null 
(regarding acta processus and acta causae, cf. c. 1472 and, in connection 
with the peremptory nature of the instance, c. 1522); and 

( 4) if there is impossibility, the judge may acknowledge it ipso facto 
and proceed without a prior interlocutory judgment. 11 

9. Cf. Comm. 11 (1979), pp. 132ff; F. GIL DE LAS HERAS, "Organizaci6n judicial de la Iglesia 
en el nuevo C6digo," in Ius Canonicum 24 (1984), p. 146; J.L. ACEBAL, commentary on 
c. 1440, in Salamanca Com; A. QUINTELA, El atentado en el proceso can6nico (Pamplona 
1972). 
10. Cf. F. ROBERTI, De processibus, cit., pp. 457ff; F.X. WERNZ-P. VIDAL, Jus Canonicum, cit., 

p. 165; E. E. FERNANDEZ REGATILLO, Institutiones Juris Canonici, cit., p. 256; M. LEGA
v. BARTOCCETTI, Commentarius in iudicia ecclesiastica . . .  , cit., pp. 266ff; F. DELLA ROCCA, 
Istituzioni di diritto processuale canonico (Turin 1946), p. 150. 

11. Cf. F.X. WERNZ-P. VIDAL, Jus Canonicum, cit., p. 165. 
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Although traditionally it was understood that the legal and peremp
tory time periods par excellence were those established for the appeal, 12 

c. 1633 provides that the judge a quo can establish a time longer than one 
month for pursuing an appeal. In this way, a term that in principle is a time 
limit can become a prorogable judicial term 13; or, if it is admitted with 
c. 1635 that the time periods for the appeal are time limits, from the sub
paragraph of c. 1633, a failure of the principle of the non-prorogable na
ture of time limits is obvious. 14 That failure is highlighted when they are 
causes related to the status of persons, which never become an adjudged 
matter (c. 1643). A declaration of the Apostolic Signature of June 3, 198915 

made it clear that if the appeal was not lodged or pursued (cf. cc. 1633 and 
1635), or if there was a lapse or a waiver of the instance (cf. cc. 1520 and 
1636), the party with the interest can always request a new examination of 
the cause, which it distinguishes from the nova causae propositio, be
cause the "new and serious proofs or arguments," required by c. 1644 for 
proposing the cause after two conforming judgments, do not have to be 
presented. Therefore, it would be appropriate to appeal at any time, re
gardless of the conformity. Thus, the times established for the appeal in 
this type of cause is not peremptory. 16 

In short, in spite of the reticence shown in the revision of c. 1643, the 
result obtained in the final wording of the CIC is that the right to appeal 
does not lapse in causes on the status of persons. The instability and inse
curity caused by that fact-accentuated in the documentary process, in 
which just one judgment pro nullitate can be executed immediately : 
c. 1682--could be mitigated, de iure condendo , by recovering the content 
of c. 1989 CJC/1917 (which seemed to be sought in the work of revising 
the CJC17) ,  which required for viability of the retractatio the presentation 
of some new argument (not necessarily grave, unlike the nova causae 
propositio) on which to base a review of the case. 

12. Cf. F. DELLA ROCCA, Istituzioni di diritto processuale canonico, cit., p. 149; P. MONETA, 
"L'appello," in P.A. BONNET-C . GULLO (Eds.), fl processo ma trimoniale canonico , 2nd ed. 
(Vatican City 1994), p. 788. 

13. Cf. L. DEL AMO, commentary on c. 1633, in Pamplona Com. 
14. Cf. L.G. WRENN, "Processes," cit., p. 964. 
15. Cf. Signatura, Declaratio de faro competenti in causa nullitatis matrimonii, post 

sententiam negativam in prima instantia latam, in AAS 81 (1989), pp. 988-990; also in Ius 
Ecclesiae 2 (1990) , pp. 343-345; J. LLOBELL, "Centralizzazione normativa processuale e 
modifica dei titoli di competenza nelle cause di nullita matrimoniale," in Ius Ecclesiae 3 
(1991), pp. 454ff. 
16. Cf. P. MONETA, "L'appello," cit., pp. 789ff; idem, "La nuova trattazione della causa 

matrimoniale," in Ius Ecclesiae 3 (1991), pp. 48lff; idem, La giustizia nella Chiesa (Bologna 
1993), p. 134. 
17. Cf. J. LLOBELL, "Centralizzazione normativa processuale ... ," cit. , pp. 456ff. To the 

contrary, Z. GROCHOLEWSKI, "L'appello nelle cause di nullita matrimoniale," in Forum. A 
Review of the Maltese Ecclesiastical Tribunal April 2, 1993, pp. 49ff. 
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1466 Ubi lex terminos haud statuat ad actus processuales pe
ragendos, iudex illos praefinire debet, habita ratione na
turae uniuscuiusque actus. 

Where the law does not establish fixed times for concluding procedural 
actions, the judge is to define them, taking into consideration the nature 
of each act. 

SOURCES: 

CROSS REFERENCES: cc. 1457, 1465 § 3 

C OMMENTARY 

Miguel Angel Ortiz 

This canon is an innovation that satisfies the same desire which in
spired § 3 of the c. 1466, namely that trials not go on interminably. It estab
lishes that determination of the time periods, when left to the discretion of 
the judge, should not hinder obtaining the objective of the process: rees
tablishing justice. 1 Therefore, this canon serves to avoid conflicts and 
abuses that could obstruct the development of the cause: it constitutes a 
guarantee for the parties. 2 

The canon refers to active time limits. 3 When the law makes no 
mention of a precise time limit, the judge must give the parties a time limit 
to perform an activity. In doing so, he must take into consideration the na
ture of the act, the circumstances surrounding the cause ( distance, health, 
or employment conditions of the parties, etc.), as well as the prohibition 
of c. 1465 § 3: "that litigation is not unduly prolonged by reason of the 
postponement." 

Failure to comply with this canon could constitute cause for possible 
disciplinary sanctions, to the extent that a delay in the administration of 
justice due to a seriously negligent attitude by the judge causes damage to 
the parties. The judge would deserve to be punished "by the competent au
thority with appropriate penalties, not excluding the loss of office" ( cf. 
C. 1457). 

1. Cf. P.A. BONNET, "Processo. XIII. Processo canonico: profili generali," in ISTITUTO DELLA 
ENCICLOPEDIA ITALIANA (G. TRECCANI), Enciclopedia Giuridica, XXN (Rome 1991). 

2. Cf. F. GIL DE LAS HERAS, "Organizaci6n judicial de la Iglesia en el nuevo C6digo," in !us 
Canonicum 24 (1984), p. 146. 

3. Cf. L. DEL AMO, commentary on c. 1466, in Pamplona Com. 
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As a manifestation of the principle that shapes this canon, as well as 
the vigilance exercised by the Apostolic Signatura over the proper admin
istration of justice ( c. 1445 § 3,1 ° and Art. 124,1 ° PB), outlying tribunals 
must state in their annual reports to the Signatura "whether the judicial 
and conventional time periods are observed, and if the causes finish as 
soon as possible in the first and in the second instance. "4 The tribunals 
must also report whether judgments are drafted no later than one month 
from the date of the decision, with publication no later than two months 
from date of the decision. 5 

4. Cf. Signatura, Carta circular a los Presidentes de las Conferencias Episcopales sabre 
el estado y actividad de los Tribunales eclesiasticos, December 28, 1970, a. III, 4, in AAS 63 
(1971), pp. 480ff. 

5. Cf. ibid., a. III, 7. 
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Tit. III. Ch. III. Time Limits and Postponements c. 1467 

Si die ad actum iudicialem indicto vacaverit tribunal, ter
minus intellegitur prorogatus ad primum sequentem 
diem non f eriatum. 

If the day appointed for a judicial action is a holiday, the fixed term is con
sidered to be postponed to the first subsequent day that is not a holiday. 

SOURCES: c. 1635 

CROSS-REFERENCES: cc. 200-203, 1247, 1468 

C OMME NTARY ------

Miguel Angel Ortiz 

The norms on fixed terms are complemented by the norms contain
ing the general criteria on calculating time (see commentary on cc. 200-
203). 

The time of the term begins to run on the day the interested parties 
are notified. Regarding the calculation of the initial and final times of the 
terms, the principle dies a quo non computatur in termino, dies ad quem 
computatur in termino governs: the day of the notification a quo is not 
included in the term, while the last day (the day ad quem) is. 

The criteria on the calculation of time vary according to whether it is 
useful or continuous time (c. 201). Continuous time is not interrupted; it 
is calculated taking into account only the initial and the final moment, 
from date to date. On the other hand, useful time is counted in such a way 
that days on which the required act cannot take place due to ignorance, an 
impediment, or another cause, are not counted. The occurrence of the im
pediment interrupts or suspends the calculation of time.1 

Do holidays falling in the course of useful time interrupt the calcula
tion? This is recognized in the Spanish system (because days on which any 
procedural act cannot take place do not enter into the calculation by 
days),2 but canonical doctrine does not admit this interruption. According 

1. Cf. F. DELLA ROCCA, Istituzioni di diritto processuale canonico, (Turin 1946), p. 150; 
A. DEL AMO, commentary on c. 1467, in Pamplona Com. 

2. Cf. A. DE LA OLIVA-M.A. FERNANDEZ, Derecho procesal civil, II (Madrid 1990), p. 119. 
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to canonists after the CIC/1917, "if holidays fall in the course of the term, 
they are counted. "3 

If the last day of the term (the day ad quem) is a holiday or non
canonical day, the first canonical day is understood to be postponed. This 
can be concluded from c. 1467, which contemplates the case in which the 
tribunal is closed on "the day appointed for a judicial action." That canon 
follows the CIC/1917, as well as the solution common to civil systems. 

Classical doctrine agreed to consider judicial and conventional peri
ods as useful time and legal periods as continuous time.4 The CIC does not 
contain any presumption in favor of one type of calculation or another. 
However, it is generally understood that time is continuous, unless stated 
otherwise. Useful time must be determined explicitly or implicitly by law, 
or expressly by the judge. 5 It is implicitly useful if it is granted as a favor, 
and no burden or damage to others results.6 In the procedural sphere, the 
CIC expressly defines time as useful in the following cases: 

- an appeal against the acknowledgment of incompetence on the 
part of the judge ( c. 1460 § 3); 

- for presenting evidence ( c. 1516 and 1599 § 2); 

- for presenting pleadings and observations (cc. 1601 and 1606); 

- for presenting the appeal (cc. 1630 § 1 and 1641, 2); 

- for issuing the deferred judgment in the oral contentious process 
(c. 1668 § 2). 

The provision of an automatic postponement if the last day of the 
term or a specific day for a procedural act falls on a non-canonical day 
demonstrates that it is appropriate for the internal regulation of the tribu
nal to clearly establish the calendar (c. 1602 § 3 ;  see commentary on 
C. 1468). 

The current c. 1467 contains a minor difference with respect to its 
precedent, c. 1635 CIC/1917. The CIC/1917 provided that "if the day indi
cated for the judicial act is a holiday and the decree of the judge does not 
expressly state that the tribunal will act anyway, the term is understood to 
be postponed to the next non-holiday day." The change allows that not 
only holidays but other days determined in the regulation will be consid
ered non-canonical days. However, it does not exclude the possibility ex
pressly permitted in the CIC/1917 , that the judge may establish in the 

3. Cf. F. DELLA ROCCA, lstituzioni di diritto processuale . . . , cit., p. 150; F. ROBERTI, De 
processibus, I (Rome 1956) ,  p. 456;  F.X .  WERNZ-P. VIDAL, Ius Canonicum, VI (De 
processibus) (Rome 1949), p. 166; M. LEGA-V. BARTOCCETTI, Commentarius in iudicia 
ecclesiastica iuxta Codicem Juris Canonici, I (Rome 1950), p. 268. 

4. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica . . .  , cit., p. 267. 
5. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), p. 269. 
6. Cf. L. CHIAPPETTA, fl Cadice di Diritto Canonico (Naples 1988), no. 1 178. 
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decree that, although it is a holiday, the tribunal will proceed. In that case, 
the term would not be postponed, because the last day has been made use
ful by the judge.7 This is recognized in c. 1639 § 2 CJC/1917: the judge may 
determine that the proceedings indicated in § 1 of the same canon may be 
held on holidays (see commentary on c. 1468). 

7. Cf. F. GIL DE LAS HERAS, "Organizaci6n judicial de la Iglesia en el nuevo C6digo," in Ius 
Canonicum 24 (1984), pp. 146ff; L. CHIAPPETTA, Il Cadice di Diritto Canonico, cit., no. 4741. 
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CAPUT IV 
De loco iudicii 

CHAPTER IV 
The Place of Trial 

ORTIZ 

Uniuscuiusque tribunalis sedes sit, quantum fieri potest, 
stabilis, quae statutis horis pateat. 

As far as possible, the place where each tribunal sits is to be an estab
lished office which is open at stated times. 

SOURCES: cc. 1636, 1638 § 1 

CROSS-REFERENCES: cc. 469, 1244, 1246-1247, 1467, 1602 § 3 

CO MME NTARY 

Miguel Angel Ortiz 

After having discussed time requirements in the previous chapter, 
the canons making up this chapter briefly discuss requirements as to the 
physical office in which the tribunal performs its function, as well as the 
territory normally determining its competence. 

The tribunal normally administers justice in a given office, the hours 
of which must be clearly established. The function performed there re
quires conscientious decorum. If in civil tribunals respect for the court is 
ordered, there is all the more reason why attitudes, gestures, and words 
used in the ministry exercised in the tribunal should contribute to the edi
fication of souls, both when the truth is being investigated and when jus
tice is rendered.1 

The provision of the first canon of the chapter is conditional on the 
possibility of its compliance ("as far as possible"), which conditions the 
validity requirements of proceedings. Canon 1648 determines that every 

1. Cf. L. DEL AMO, commentary on the chapter "Del lugar del juicio," in Pamplona Com. 
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tribunal must have as far as possible an established office, regardless of 
its scope of jurisdiction. The bishop may establish the office of the tribu
nal in any location within the scope of his jurisdiction. Normally, it will be 
in the office of the diocesan curia. Canon 1636 CJC/1917 specified that the 
office of the tribunal must be "in the episcopal see." 

The drafters of this canon felt it was unnecessary to retain two spec
ifications from c. 1636 CJC/1917: that a crucifix must dominate the room 
and that the Gospels must be found therein. On the other hand, in the 
room designated by the bishop as the office of the tribunal, "the trials will 
ordinarily take place." Logically, if an office for the tribunal must be ob
tained, it is for judging to take place there, but it can be otherwise if there 
is just cause, provided that it normally takes place within the territory of 
the diocese or dioceses that constitute the tribunal. When it is a tribunal of 
a subsequent instance (e.g. that of the diocese of the Metropolitan: 
cc. 1438 et. seq.), that limitation does not apply. The same must be con
cluded concerning apostolic tribunals, tribunals of personal circumscrip
tions ( cf. c. 372 § 2: SMC, XIV), and tribunals of religious. 

Concerning the office, it does not constitute a validity requirement 
(provided that the activity takes place within the jurisdiction of the tribu
nal) nor a lawfulness requirement, if there is reasonable cause. There can 
be judging without a proper office if it is impossible to establish one and, 
if one is established, judging may take place outside it if there is sufficient 
cause. 

The canon also refers to the schedule of the tribunal. In addition to 
simplifying the provisions of c. 1636 CJC/1917, c. 1468 also has incorpo
rated the provisions of c. 1638 CJC/1917. Paragraph 1 of c. 1638 CJC/1917 
established that the ordinary had to "establish by public decree the appro
priate days and times, according to the circumstances of time and place, 
in which one could normally go to court and demand that justice be ad
ministered." Paragraph 2 of the same canon admitted that, with just cause 
and as often as there was danger in a delay, the parties could go to the 
judge to defend their rights or the public good. In the revision of the CIC, 
all provisions regarding the days and times in which the tribunal would be 
open were eliminated. Canon 74 of the 1976 Schema, which set forth the 
content of cc. 1638 and 1639 CJC/1917, stated: "the Bishop must establish 
by public decree at which time one may go to the tribunal" (no. 1) and on 
which days any or all judicial acts could not take place, nisi ex causa ne
cessitatis (no. 2). Both provisions were felt to be unnecessary, because 
they could be redirected to the bishop's duty to ensure that due order be 
observed in the diocesan curia. Consequently, the phrase "that [the office 
of the tribunal] will be open at specific hours"2 was added. 

2. Comm. 10 (1978), p. 261. 
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The regulations of the tribunal shall determine its calendar and 
schedule ( cf. c. 1602 § 3). The schedule and regulations of the tribunal 
shall be similar to the schedule and regulations of the entire diocesan cu
ria, to which belong organisms and persons who collaborate with the 
bishop in the exercise of judicial power (cf. c. 469). Naturally, the calendar 
(which may be established by the bishops' conference, to guarantee unity 
in its territory3) shall develop the provision that c. 1639 § 1 CIC/1917 es
tablished for the entire church: "The holy days of obligation and the last 
three days of Holy Week shall be considered holidays; and on these days it 
is forbidden to serve citations, hold hearings, question the parties or the 
witnesses, receive evidence, issue decrees or judgments, serve notice 
thereof or execute them, unless necessity, Christian charity or the public 
good demand otherwise." Except for the holiday aspect of Sundays and 
other holy days of obligation established for the Church as days on which 
the faithful normally refrain from work (cf. cc. 1244 and 1246-1247), the 
particular legislator may (in addition to eliminating or moving some of 
those holidays: cf. c. 1246 § 2) adapt the calendar and work schedule of 
the curia to the local and civil holidays of the territory. 

There does not seem to be any particular difficulty in safeguarding 
the validity of acts performed outside the established schedule or calen
dar if there is just cause dictated by "necessity, Christian charity, or the 
public good" ( cf. c. 1639 § 1 CIC/1917). Moreover, a sanction of nullity for 
these acts would have to be expressly established ( cf. c. 18). The only lim
itation is in the territory or, in the case of personal jurisdictions, the 
proper scope of jurisdiction, referred to in c. 1469. 

3. Cf. J. LLOBELL, "Centralizzazione normativa processuale e modifica dei titoli di 
competenza nelle cause di nullita matrimoniale," in Ius Ecclesiae 3 (1991), p. 443. 
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1469 

Tit. III. Ch. IV. The Place of Trial c. 1469 

§ 1. Iudex e territorio suo vi expulsus vel a iurisdictione 
ibi exercenda impeditus, potest extra territorium iu
risdictionem suam exercere et sententiam ferre, cer
tiore tamen hac de re facto Episcopo dioecesano. 

§ 2.  Praeter casum de quo in § 1 ,  iudex, ex iusta causa et 
auditis partibus, potest ad probationes acquirendas 
etiam extra proprium territorium se conferre, de li
centia tamen Episcopi dioecesani loci adeundi et in 
sede ab eodem designata. 

§ 1. A judge who is forcibly expelled from his territory or prevented from 
exercising jurisdiction there can exercise his jurisdiction and deliver 
judgement outside the territory. The diocesan Bishop is, however, to 
be informed of the matter. 

§ 2. Apart from the circumstances mentioned in § 1, the judge, for a just 
reason and after hearing the parties, can go outside his own territory 
to gather proofs. This is to be done with the permission of, and in a 
place designated by, the diocesan Bishop of the place to which he 
goes. 

SOURCES: § 1: c. 1637 

CROSS-REFERENCES: cc. 1418, 1468, 1558 § 3 

C OMME NTARY ------

Miguel Angel Ortiz 

Canon 1468 allows one to conclude that the judge exercises his juris
diction validly in his territory and, normally ( although it is not a validity 
requirement) in the office of the tribunal. Except for the principle that the 
judge administers justice only in the specific territory ( extra territorium 
iusdicenti non paretur impune1),  this canon contemplates the possibility 
that he may act outside his territory, as an exception. That possibility con
stitutes an exception to the principle set forth in c. 201 § 2 of the CIC/ 
1917: "the judicial power ... cannot be exercised ... outside the territory, 
except as provided in the canons ... and 1637." By not retaining in the cur
rent text a norm similar to c. 201 § 2 JC 17 , this canon does not constitute 
an exception to a norm that invalidates the exercise of jurisdiction outside 

1. Cf. M. LEGA-V. BARTOCCETII, Commentarius in iudicia ecclesiastica iuxta Codicem 
Juris Canonici, I (Rome 1950), pp. 268ff. 
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the territory, but an exception to the normal manner of exercise. There
fore, if the tribunal is competent it may validly and lawfully exercise this 
competence outside the territory, if there is just cause. Otherwise, disci
plinary sanctions could be imposed, although these would not affect the 
validity of the judgment pronounced. 

This chapter contemplates the ordinary case of jurisdiction based on 
territory, but in view of the exceptions that the territory principle admits, 2 

it must be applied by analogy to cases of personal jurisdiction. 

Canon 1469 provides a consequence of the general principle that pro
hibits the exercise of jurisdictions extra territorium ( or outside the 
sphere of the proper jurisdiction, in personal circumscriptions). There
fore, as a result, the bishop may only grant the delegation ( of jurisdiction 
or of competence) within the sphere of his circumscription; he cannot, 
then, grant the competence to a tribunal of another bishop, not even with 
the consent of this other bishop. Canon 1469 § 1 sets forth the provision of 
c. 1637 C/C/1917: if the judge was expelled by force or prevented from ex
ercising jurisdiction in his territory, he can even give a judgment. On the 
other hand, § 2 contemplates the possibility that the judge may leave the 
territory to gather proofs. 

The first paragraph copies the text of c. 1637 C/C/1917, with the only 
change being the authority that must be informed of the judge's move. In 
the C/C/1917, it was the local ordinary, while in the current text, it is the 
diocesan bishop ( and similarly: cf. c. 134 § 3; although this canon refers to 
the scope of the executive power, it can be understood to apply to this sit
uation). The bishop of the place to where the expelled or impeded judge 
was transferred must not grant any authority. He must only be informed of 
the move; in the event of a conflict, the right of the impeded judge over the 
bishop must prevail. 3 Doctrine has felt that either the report to the bishop 
(to the ordinary, in the preceding text) was not required ad valorem, 4 or in 
its absence (which, according to that doctrine, gave rise to relative incom
petence), it was remediable pursuant to c. 209 C/C/1917, which regulated 
substitution of jurisdiction. 5 The first doctrine also discussed the exercise 
of jurisdiction in an exempt location within the same territory, as well as 
the exercise outside of the territory without any expulsion or impediment. 
In either case, the tendency was towards the sanction of invalidity.6 

2. Cf. L.G. WRENN, "Processes," in The Code of Canon Law, A Text and Commentary 
(New York 1985), p. 964; J.L. ACEBAL, commentary on c. 1469, in Salamanca Com. 

3. Cf. F. ROBERTI, De processibus, I (Rome 1956), p. 461; F. DELLA ROCCA, Istituzioni di 
diritto processuale canonico (Turin 1946), p. 152; L. CHIAPPETTA, fl Cadice di Diritto 
Canonico (Naples 1988), no. 4744. 

4. Cf. E. FERNANDEZ REGATILLO, Institutiones Juris Canonici, II (Santander 1951), p. 256. 
5. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica . . .  , cit., p. 272. 
6. Cf. ibid., p. 269; F. ROBERTI, De processibus, cit., pp. 459ff. 
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On the other hand, § 2 is new. 7 It grants the judge the authority to go 
outside his territory to perform some acts of instruction ("to gather 
proofs"). The possibility offered in this canon is an alternative to the one 
that provides for judicial assistance ( cf. c. 1418: in this canon, it is ac
knowledged that every tribunal has the right to ask another tribunal to 
perform acts of instruction or notification). Canon 1558 § 3 (following the 
provision of c. 1770 § 2,3° CJC/1917) also establishes that, when it is diffi
cult or impossible for witnesses to go to the office of the tribunal, the 
judge shall decide where to hear them. If they reside outside the territory 
of the diocese, the assistance of another tribunal will be used, or the tribu
nal will personally move to that territory, in accordance with the provi
sions of this canon. 

Thus, a judge seeking to gather evidence in a territory other than his 
jurisdiction, must have just cause, hear the parties (without having to ob
tain their approval), obtain permission from the diocesan bishop of the 
territory to which he is going, and act in the office determined by this 
bishop. The canon does not sanction with nullity any failure to obtain per
mission. Therefore, although authorization from the bishop is advisable 
for avoiding any kind of abuse, it does not seem to be a requirement for 
the validity of the acts of instruction. 8 In fact, this permission is not a dele
gation of power. The judge does not gather the evidence with power dele
gated from the bishop, but exercises the power he already possesses 
independently of the permission requested ( on the delegation of power, 
see also the introduction to the title "The Competent Forum"). 

However, in 1970 (when there was no norm similar to c. 1469), the 
Tribunal of the Apostolic Signature answered affirmatively the question of 
whether the tribunal of the Vicariate of Rome needed authorization from 
the local ordinary to perform procedural acts outside his territory. The an
swer was that, since it is not an apostolic tribunal, the tribunal of the vi
cariate needs authorization that is not merely license, but necessary 
delegation ad validitatem.9 However, in view of c. 1469, permission from 
the bishop is only required for the liceity of the acts, if these acts are 
merely the gathering of proofs. 

7. Cf. Comm. 10 (1978), p. 261. 
8. Cf. L. CHIAPPETIA, Il Cadice di Diritto Canonico, cit., no. 4745; P.V. PINTO, I processi 

nel Cadice di Diritto Canonico. Commento sistematico al Liber VII (Vatican City 1993), 
p. 180. To the contrary, F. GIL DE LAS HERAS, "Organizaci6n judicial de la Iglesia en el nuevo 
C6digo," in Jus Canonicum 24 (1984), p. 147. 

9. Cf. X. OCHOA, LE Ecclesiae, V, no. 4130; P.V. PINTO, I processi nel Cadice di Diritto 
Canonico . . .  , cit., p. 181. 
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CAPUT V 
De personis in aulam admittendis et de modo conficiendi 

et conservandi acta 

CHAPTER V 
Those Who May Be Admitted to the Court and the Manner 

of Compiling and Preserving the Acts 

1470 § 1. Nisi aliter lex particularis caveat, dum causae coram 
tribunali aguntur, ii tantummodo adsint in aula quos 
lex aut iudex ad processum expediendum necessa
rios esse statuerit. 

§ 2.  Omnes iudicio assistentes, qui reverentiae et oboe
dientiae tribunali debitae graviter defuerint , iudex 
potest congruis poenis ad officium reducere , advoca
tos praeterea et procuratores etiam a munere apud 
tribunalia ecclesiastica exercendo suspendere. 

§ 1. Unless particular law prescribes otherwise, when cases are being 
heard before the tribunal, only those persons are to be present whom 
the law or the judge decides are necessary for the hearing of the case. 

§ 2. The judge can with appropriate penalties take to task all who, while 
present at a trial, are gravely lacking in the reverence and obedience 
due to the tribunal. He can, moreover, suspend advocates and procu
rators from exercising their office in ecclesiastical tribunals. 

SOURCES: § 1: c. 1640 § 1 
§ 2: C. 1640 § 2 

CROSS REFERENCES: cc. 1336, 1457 §2, 1487-1489, 1559, 1560 § 1, 
1598, 1656-1670, 1678 §§1 et 2 
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C OMME NTARY -------

Thomas G. Doran 

This last chapter of the title or section treating of the discipline and 
proprieties of a Church trial gives norms for regulating the access of per
sons other than the judges and officers of the court to the actual place 
where the proceedings are being held, and for the compilation and safe
keeping of the documents which record those proceedings. There is a cer
tain nicety in combining the two somewhat disparate subjects in one 
chapter. Few ecclesiastical trials in the ordinary dioceses of the Church 
are conducted with the pomp and circumstance to which the higher tribu
nals of states and nations pretend. It should not be forgot, though, that the 
same decorum which marks the latter should by rights attend the former, 
the more so because our processes are ordinarily written, and the produc
tion of an accurate and fair written record of those processes demands a 
concentration and perseverance which preventable disorder, contrived 
confusion, and courtroom theatrics of whatever sort preclude. The treat
ment of these matters in the CIC, as so often elsewhere in this new legisla
tion, follows the CIC/1917, while giving the norms a more positive tone 
and tint than perhaps was possible before. 

1. The ideal to be sought is that pronouncements made in the name 
of justice be manifest at large. Consequently, a certain public character 
must attend all judicial proceedings worthy of the name. In the civil and 
criminal proceedings of the state, it is the rule that everything take place 
in "open court"-that is, in full view of the public and under the relentless 
scrutiny of press and people alike, come what may. Only rarely do civil 
magistrates sanction departure from this (as in certain judicial proceed
ings involving juveniles and the testimony of very young children, or to 
protect state secrets whose revelation would, in the eyes of the judges, 
damage the public good). 

The matters which frequently are the subject of ecclesiastical trials, 
while they surely touch the public good, are usually much more delicate, 
particularly when they are matters involving the status of persons (invalid
ity of marriage, and penal cases, for example), and so of their nature de
mand a certain reserve of the tribunals that treat of them. To deal with 
church matters in the manner in which civil tribunals deal with their own 
affairs would expose the church courts to the same abuses which have 
lately come to mark, if not to characterize, the civil proceedings of many 
countries-abuses, moreover, which church tribunals in most countries 
lack the policing power to control, correct, repress, or punish. 
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So the public character of church court proceedings, while main
tained, is subject to more exacting guidance (for example, contrast the 
question of publicity in this canon with the notion used in c. 1598) .1 This 
canon leaves it to the judge to determine who shall be present in all those 
cases where the law itself does not make a determination, as the Code it
self does, for example, in cc. 1559; 1560, § 1 ;  1663, §2; 1678, § § 1-2, and as 
the particular law may do in its turn, as the canon provides in its opening 
clause. The criterion the judge is to use is a simple one: the judge may per
mit the presence of any and all who are needed to forward the process to 
its end. One commentary sums it up this way: "The necessary people at 
the hearing of a witness are, besides the judge or auditor, the notary, the 
defender, and the promoter when they are involved in the case and, in ac
cord with c. 1559, ordinarily the procurators and advocates and some
times the parties. "2 

The Code now in force has made ecclesiastical processes more pub
lic by providing for the usual presence of advocates and procurators, as 
well as their presence at the declarations of the parties, the depositions of 
witnesses and experts ( c. 1559) and by the notable extension of oral pro
cesses and hearings (cc. 1656-1670).3 

2. The public character of judicial proceedings, if it can be a check 
for the parties against the abuse of judicial power, can also, if uncon
trolled, expose those same parties to harm. 4 So, those who do not main
tain the proper decorum demanded by ecclesiastical proceedings are to be 
corrected, and the judge has the power to do this ( as he does to correct 
tribunal ministers-cf. c. 1457, §2), first of all by calling them to task, and 
if that is not enough, to impose suitable penalties; and if that is not 
enough, in the case of advocates and procurators, by suspending them 
from the exercise of their functions before ecclesiastical tribunals ( cf. 
cc. 1336, 1487-1489). 

1.  Cf. J.A. CORIDEN-T.J. GREEN-D.E. HEINTSCHEL, The Code of Canon Law: A Text and 
Commentary (New York 1985), p. 965a. 

2. Ibid. 
3. Cf. L. DEL AMO, commentary on ch. V, in Pamplona Com. 
4. Cf. idem, commentary on c. 1470, ibid. 
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1471 

Tit. III. Ch. V .  Those Who May Be Admitted to  the Court . . .  c. 1471 

Si qua persona interroganda utatur lingua iudici vel par
tibus ignota, adhibeatur interpres iuratus a iudice desi
gnatus. Declarationes tamen scripto redigantur lingua 
originaria et translatio addatur. Interpres etiam adhibea
tur si surdus vel mutus interrogari debet, nisi forte malit 
iudex quaestionibus a se datis scripto respondeatur. 

If a person to be interrogated uses a language unknown to the judge or the 
parties, an interpreter, appointed by the judge and duly sworn, can be em
ployed in the case. Declarations are to be committed to writing in the orig
inal language, and a translation is to be added. An interpreter is also to be 
used if a deaf and dumb person must be interrogated, unless the judge pre
fers that replies to the questions he has asked be given in writing. 

SOURCES: c. 1641 

CROSS REFERENCES: c. 1492 

C OMMENTARY ------

Thomas G. Doran 

The first complete sentence of this canon substantially repeats the 
apposite norm of the C/C/1917 (c. 1641 C/C/1917), to the effect that an in
terpreter is to be designated, or appointed, by the judge ( either by decree 
or by directing the inclusion of the appropriate notation in the record of 
the judicial proceeding), and is to take an oath ( either taken in the pres
ence of the judge and the parties in open court as recorded by the notary 
in the record; or taken in the presence of the judge outside the court ses
sion and duly attested by the notary) conscientiously to carry out the 
charge committed to him. Though the first sentence of the abrogated 
canon contained the phrase "contra quern alterutra pars legitimam excep
tionem non proposuerit," the present norm does not retain this provision, 
perhaps because it is elsewhere provided for ( c. 1492). Certainly, should 
one or other party object to a particular interpreter for a serious reason, a 
judge would be almost compelled to select another. 1 

The second sentence of this canon contains material not part of the 
former legislation, to the effect the material interpreted is to be written 
down in the original language (the C/C/1917 required Latin-cf. c. 1642, 
§2 CIC/1917); to this verbatim transcript a translation is to be added. As 

1. Cf. L. DEL AMO, commentary on c. 1471, in Pamplona Com. 
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Chiappetta remarks, this procedure certainly guarantees greater accuracy 
but also creates some difficulty for all concerned, and could certainly 
make the session in which the interpreter is used harder and lengthier; he 
suggests that perhaps it would be sufficient to append the interpreter's 
written record of the testimony to the translation. 2 The new canon further 
allows the judge to use an interpreter in the case of a person deaf or mute; 
but the judge in these cases may, if it be his preference, also allow such a 
witness to respond to his questions in writing. Perhaps the judge could 
allow one testifying in a foreign language to respond in writing, with the 
interpreter making a translation of the written testimony. Since the goal of 
the canon is to assure reasonable accuracy, it would seem that the judge 
would have some considerable latitude to that end. 

2. Cf. L. CHIAPPETTA, fl Cadice di Diritto canonico: commentario giuridico-pastorale, II 
(Naples 1988), p. 596, no. 4751. 

940 



DORAN 

1472 

Tit. III. Ch. V. Those Who May Be Admitted to the Court . . .  c. 1472 

§ 1. Acta iudicialia, tum quae meritum quaestionis respi
ciunt, seu acta causae,  tum quae ad formam proce
dendi pertinent, seu acta processus, scripto redacta 
esse debent. 

§ 2. Singula folia actorum numerentur et authenticitatis 
signo muniantur. 

§ 1. Judicial acts must be in writing, both those which refer to the merits 
of the case, that is, the acts of the case, and those which ref er to the 
procedure, that is, the procedural acts. 

§ 2. Each page of the acts is to be numbered and authenticated. 

SOURCES: § I :  c. 1642 § 1 
§ 2: C. 1643 § 1 

CROSS REFERENCES: cc. 1522, 1608 § 2, 1705 § 3 

C OMME NTARY -------

Thomas G. Doran 

1. This canon is a good one to remember for the concision with 
which it defines the acts of the case, and the acts of the process, and spec
ifies the collective term embracing both, viz. acta iudicialia (but note the 
unfortunate usage-perhaps a lapsus calami-of c. 1705, §3). Those who 
eschew such distinctions should meditate upon canon 1522, where diverse 
effects accrue, in the case of preemption, to each type of judicial act: 
"Should the instance be terminated by preemption ... the 'acta processus' 
are extinguished but not the 'acta causae."'1 Acts of the case, of course, 
are those that deal with the merits of the question under judgment, and 
serve to resolve it, and include the proofs-declarations of the parties, 
depositions of witnesses, documents, reports of experts-and the sen
tence rendered. The acts of the processes are the procedural acts that are 
required by law to move the process along toward its completion, and in
clude the concordance of the doubt, citations, summonses, notices, re
ceipts certifying the acceptance of documents, the publication of the 
sentence, and such like. 

1. J.A. CORIDEN-T.J. GREEN-D.E. HEINTSCHEL, The Code of Canon Law: A Text and 
Commentary (New York 1985), p. 965b. 
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All acts must be carefully put in writing, since they form one basis 
for the ultimate decision in the case (c. 1608, §2). Omitted from the CIC is 
the requirement (cf. c. 1642 , §2 CIC/1917) that the judicial acts should be 
put into Latin (the CIC/1917 required only questions posed to witnesses 
and answers given and such to be in the vernacular). Those who work in 
international tribunals, however, often lament the uniformity of terminol
ogy that Latin gave us. Today there is a tendency, certainly not intrinsically 
evil, to use civil law equivalents for canonical terms. However, civil law 
terminology can vary widely, even among countries which use the same 
language. The citatio of our procedure is in English a "summons"; a "cita
tion" in English can be a very different thing. When cases go to tribunals 
where not everyone is familiar with the language used in the acts, great 
confusion can occur where the Latin cognates of the vernacular words are 
not used. One tribunal used the word "study" to describe what is meant by 
a causa nullitatis matrimonii and would write to a defendant (pars con
venta) that the tribunal "undertaking a study of your marriage." You can 
see what confusion would be engendered in the mind of a person who, 
thus informed, did not conclude that the "study" was really a form of judi
cial process in which his or her failure to participate would have conse
quences. 

2. It seems a small thing to point out, but the numbering, besides 
being essential for using the acts, also is a protection against omissions or 
substitutions, whether accidental ( as can happen in tribunals processing 
large numbers of cases) or intentional. An index of the acts is also essen
tial to their easy uses. Provided the index is clear, any form may be used. 
Some tribunals separate the two types of judicial acts; others follow a sort 
of chronological order, which makes the process easy for the reader to fol
low. Cases which arrive in appellate tribunals with unnumbered pages and 
contents unindexed can have half-lives measured in untoward lengths. 

The CIC prescribes that each page of the acts shall also bear a sign 
of authenticity (the old legislation had required each page to bear both the 
signature of the notary and the impression of the tribunal seal). Under the 
current legislation, either would be sufficient. A good sign of authenticity 
are the written initials of the notary in some legible form. 
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1473 

Tit. III. Ch. V. Those Who May Be Admitted to the Court . . .  c. 1473 

Quoties in actis iudicialibus partium aut testium subs
criptio requiritur, si pars aut testis subscribere nequeat 
vel nolit, id in ipsis actis adnotetur, simulque iudex et no
tarius fidem faciant actum ipsum de verbo ad verbum 
parti aut testi perlectum fuisse, et partem aut testem vel 
non potuisse vel noluisse subscribere. 

Whenever the signature of parties or witnesses is required in judicial acts, 
and the party or witness is unable or unwilling to sign, this is to be noted 
in the acts. At the same time the judge and the notary are to certify that 
the act was read verbatim to the party or witness, and that the party or 
witness was either unable or unwilling to sign. 

SOURCES: c. 1643 § 3 

CROSS REFERENCES: cc. 1437 § 2, 1569 

C OMME NTARY -------

Thomas G. Doran 

This provision of the CIC is word for word a repetition of the norm 
of the abrogated law (c. 1643, §3 CIC/1917). The provisions of this 
canon-notation of the inability or unwillingness of the party or witness 
to sign as required, and the double attestation (for both the judge and the 
notary are required to make this avowal) that the entire verbiage of the act 
in question has been read word for word to the party or witness who could 
not or would not affix his signature. 

This provision seems to be a bit of "overkill," given the clear norm of 
c. 1437, §2 that "acts drawn up by notaries constitute pubic proof." How
ever, its purpose is to allow for a proper evaluation of a proof or proofs 
which lack a signature where that defect might otherwise be given a sig
nificance it does not warrant. It should go without saying that every judi
cial act should contain its clearly legible date (day and month and year) 
and place of origin either at its heading or at its end, and the equally legi
ble signatures of those in whose presence it was made. If the signatures 
are illegible, the name of each person should be printed or typed beneath 
his or her signature.1 

1. Cf. J.J. GARCIA FAILDE, Nuevo Derecho procesal Canonico (Salamanca 1984), p. 69. The 
question should be viewed in conjuction with the iter of the canon: cf. Comm. 10 (1978), 
p. 240. 
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§ 1.  In casu appellationis, actorum exemplar, fide facta a 
notario de eius authenticitate, ad tribunal superius 
mittatur. 

§ 2.  Si acta exarata fuerint lingua tribunali superiori 
ignota, transferantur in aliam eidem tribunali cogni
tam, cautelis adhibitis, ut de fideli translatione cons
tet. 

§ 1. In the case of an appeal, a copy of the acts is to be sent to the higher 
tribunal, with a certification by the notary of its authenticity. 

§ 2. If the acts are in a language unknown to the higher tribunal, they are 
to be translated into another language known to it. Suitable precau
tions are to be taken to ensure that the translation is accurate. 

SOURCES: § 1: c. 1644 § 1 
§ 2 :  C. 1644 § 2 

CROSS REFERENCES: cc. 1437, 1634 

C OMMENTARY 

Thomas G. Doran 

1. It should perhaps be remarked that this transmittal of all the judi
cial acts should be made sua sponte by the inferior tribunal to the supe
rior one. It is neither required by our law nor is it advisable, given the 
lamentable state of postal services nearly everywhere, to send original 
acts or documents. In those rare and unusual cases where the original acts 
or documents themselves are needed by the superior court for its work, 
they should be sent with every possible precaution to insure their safe re
ceipt in their entirety, and the tribunal sending original acts and docu
ments should not neglect to retain in its archives an exact and complete 
copy of all original material sent. 

It can help the work of the superior court if the attestation of authen
ticity made by the notary to accompany the copy of the judicial acts of a 
case also attests to the integrity of the acts. In order to do this it is neces
sary for the notary carefully to inspect the copy and to make a comparison 
between it and the original acts and documents. This is the more true 
when one is dealing with photographic or photostatic copies, because 
sometimes the machines which make such copies produce, whether be
cause of wear and tear or by reason of simple misalignment, documents 
that are either incomplete or illegible, or both (sometimes the original is 
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overexposed or underexposed; sometimes the focus of the machine does 
not allow the registration on the copy of material at the very edges of the 
original document). 

Tribunals whose own procedures allow the use of holographic mate
rial should never impose this usage on higher tribunals, since handwritten 
material not infrequently is poorly suited to photocopying, and because 
styles of penmanship vary so widely from place to place and nation to na
tion. For these reasons, such material should always be forwarded to the 
higher tribunal in duly authenticated typewritten form. Other questions 
about the details of the transmittal of acts to higher courts are dealt with 
below ( c. 1633ff). 

2. Judicial acts of cases appealed are to be furnished in a language 
known to the superior tribunal. The abrogated law's requirement that in 
this situation the acts be translated into Latin (c. 1644, §2) is not retained 
in the present Code. One must always take pains to insure a translation is 
exactly faithful to the original. A good precaution is to provide to the supe
rior tribunal together with the translation a complete and authenticated 
copy of the original acts. In this way the superior tribunal may be able to 
satisfy its doubts should questions arise concerning the accuracy of the 
translation. For this reason, a superior tribunal may pref er to provide its 
own translations, and may be better equipped to do so. 
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Bk. VII. Pt. I. Trials In General DORAN 

§ 1.  Iudicio expleto, documenta quae in privatorum do
minio sunt, restitui debent, retento tamen eorum 
exemplari. 

§ 2.  Notarii et cancellarius sine iudicis mandato tradere 
prohibentur exemplar actorum iudicialium et docu
mentorum, quae sunt processui acquisita. 

§ 1. When the trial has been completed, documents which belong to pri
vate individuals must be returned to them, though a copy of them is 
to be retained. 

§ 2. Without an order from the judge, notaries and the chancellor are for
bidden to hand over to anyone a copy of the judicial acts and docu
ments obtained in the process. 

SOURCES: § 1: c. 1645 § 1 
§ 2: C. 1645 § 3 

CROSS REFERENCES: cc. 469, 486-491, 1475 §2 

C OMMENTARY 

Thomas G. Doran 

1. Documents are private property, and are surrendered to tribunals 
on the understood condition that, when the tribunals no longer have need 
of them (not, of course, at the end of the instance, but when a definitive 
sentence has been rendered or the controversy has been otherwise con
cluded according to law), they will be restored in good condition to their 
owners. This norm guarantees fidelity to this practice. Before these docu
ments are returned to their owners, however, the tribunal should take care 
to make a complete and accurate copy of them, to be retained in the pub
lic or secret archives of the Curia, according to the nature of the case ( cf. 
c. 1645, §2 C/C/1917). 

2. Canon 469 indicates that the tribunal is part of the diocesan Curia. 
Canon 1475, §2, however, "since it establishes a special rule regarding the 
conservation of judicial acts that is different from the rules that apply to 
other diocesan documents (cc. 486-491) suggests that the tribunal should 
have its own special archive."2 The nature of the judicial process and the 

2. J.A. CORIDEN-T.J. GREEN-D.E. HEINTSCHEL, The Code of Canon Law: A Text and 
Commentary (New York 1985), p. 965. 
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delicacy of the matters with which it deals as well require, indeed demand, 
that tribunal records of judicial acts be preserved with a custody that is 
both extremely conscientious and absolutely confidential. A decent regard 
for the honor of the Church and the privacy of its faithful requires no less. 
The retention of documents and their preservation in good condition and 
in usable form are the responsibilities of those who hold the offices of no
tary or chancellor in tribunals. Those who wish to use these materials
defenders of the bond, promoters of justice, judges-should do so in the 
tribunal's chancery. Except upon the clear and expressed order of a judge, 
tribunal notaries and chancellors are forbidden to give to anyone whom
soever a copy of the judicial acts or of documents acquired in the course 
of a process. Even though it is no longer a part of the law, the useful norm 
of the CJC/1917 is worthy of mention here, to the effect that, when a pro
cess has reached its legitimate end, anonymous letters that make no con
tribution to the merits of the case should be destroyed, together with any 
obviously calumnious writings (c. 1645, §4). In the course of a process 
many documents are accumulated which contribute nothing to the resolu
tion of the case and whose retention serves no useful purpose. 
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TITULUS IV 

De partibus in causa 

TITLE IV 

The Parties in the Case 

------- INTRODUCTION ------

Carlo Gullo 

1. All commentators stress that the CIC gives no definition of party. 
Consequently, it is doctrine, based on canonical norms as a whole, which 
has formulated its own notion. What is more, each writer has attempted to 
furnish his own definition, with all the limitations this entails, either with 
respect to the subject importance of the writers, or with respect to the ob
jective content of their definitions. 

In a recent study on the subject, 1 there is an attempt to unify these 
diverse positions, identifying three main theories. The first of these is a 
formalistic conception, disconnected from the substantial relationship in 
the cause (a position the writer of the study seems to share), by virtue of 
which "a party is the person who requests on his or her own behalf ( or on 
whose behalf others request) an application of law, and the person against 
whom said application is requested." This position bears a relationship to 
Chiovenda and, for procedural canon law, to Roberti, Olivero and, more 
recently, to Bonnet and Grocholewski, 2 although Grocholewski seems to 
adopt a different position in another article. In this article, he maintains 
the need to consider as a party to an administrative proceeding not only 
the hierarchical authority confirming the administrative act , but also the 

1. Cf. I .  ZUANAZZI, "Le parti e l'intervento del terzo nel processo canonico di nullita 
matrimoniale," in fl processo matrimoniale canonico, 2nd ed. (Vatican City 1994), pp. 323-
391. 

2. Cf. F. ROBERTI, De processibus, I (Rome 1956), pp. 510ff; G. OLIVERO, Le parti nel 
giudizio canonico (Milan 1941), pp. 21-22; P.A. BONNET, "Processo (diritto canonico)," in 
Enciclopedia Giuridica, XXIV (Rome 1991) pp. 5ff; Z. GROCHOLEWSKI, "Quisnam est pars 
conventa in causis nullitatis matrimonii?," in Periodica 89 (1990), pp. 366ff. 
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lower authority that has issued the decision, because it is the authority 
that has an "interest in the just resolution of the dispute."3 

The second theory, attributable to Carnelutti, 4 recognizes as parties 
not only persons who have formal procedural relationship, but also per
sons with a substantial relationship. 

The third theory, which may be defined as teleological, owes its au
thorship to Sarta and Punzi Nicolo. According to this theory, a party is 
only the person who has the interest that is in dispute and, therefore, only 
the person who has standing to sue or to file exceptions. 5 

There are several reasons for the first theory: "Acceptance of the pe
tition-according to Zuanazzi-is only the presupposition for proceeding 
with the trial and extending the process to include the respondent, but not 
for having the plaintiff considered a party, which was acquired at the time 
of the petitio. This condition is deduced from the fact that the filing of the 
petition has the effect of creating specific rights and oSbligations between 
the plaintiff and the trier. In particular, the plaintiff has the right to obtain 
a pronouncement on the petition within a month from its filing and the 
right to challenge the decree of rejection by the presiding or sole judge, 
before the college or the appeals tribunal. Moreover, the plaintiff 's posi
tion is juridically guaranteed on the basis of c. 1506, which provides that 
the petition must be deemed admitted ipso iure if the judge has not admit
ted the decision within ten days of the request made by the interested 
party one month after the filing of the petition. By virtue of the above anal
ysis, it is evident that the legislator attributes to the lodger of a petitio, 
even before the formal acceptance decision, party status in the formal 
sense: that is, as the whole of the subjective juridical situations guarantee
ing the right to begin a proceeding in order to prove the truth. "6 

Moreover, the law uses the term plaintiff to identify the person who 
orally presents the petition (c. 1503 § 1), the person to whom the notary 
reads it, once it has been written down ( c. 1503 § 2), and the person who 
signs the petition (c. 1504, 3°). Even before the petition is accepted, the 
judge must see si sine dubio constet actori legitimam deesse personam 
standi in iudicio (c. 1505 § 2,2°). After the petition is rejected, it can be 
presented actor novum libellum, and the party may lodge a recourse with 
the higher judge against the rejection. 

3. Cf. Z. GROCHOLEWSKI, "La parte resistente nei processi contenzioso-amministrativi 
presso la Segnatura Apostolica," in Justus iudex, Studi in onore di Wesemann (Essen 1990), 
p. 474 and especially pp. 477ff. 

4. Cf. F. CARNELUTTI, Lezioni di diritto processuale civile, II (Padova 1926), p. 231. 
5. Cf. S. SATTA, "II concetto di parte,"  in Scritti giuridici in onore di F Calamandrei, III 

(Padova 1958), pp. 69lff; A.M. PUNZI N1cOL6, "Parte (diritto canonico)," in Enciclopedia del 
diritto, XXXII (Milan 1981), in particular pp. 975ff. 

6. I. ZUANAZZI, "Le parti. . . ," cit., pp. 359-360. 
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Is all this enough to give party status to a person who requests that 
the judge perform his function? It seems not. The law, albeit generically, 
describes the plaintiff as the person who potest in iudicio agere and the 
respondent as the person who respondere debet (c. 1476). However, the 
process does not begin with the presentation of the petition, but with the 
constitution of the procedural relationship, 7 the citing of the respondent 
by the judge ( c. 1512). This explains why the judgment is irremediably null, 
not only if iudicium factum est sine iudiciali petitione, but also if non 
institutum fuit adversus aliquam partem conventam (c. 1620,4°). Nor 
does the process end with the death of the respondent (cc. 1517-1518), but 
with the end of the matter of the litigation, with an absence of an interest, 
because the interest has been satisfied, etc. 

The defect in the formalistic conception of party is found in the at
tempt to transfer to the canonical process a theory that is modeled on the 
Italian civil process by the procedural law expert, Chiovenda. However, 
the problem is that the Italian civil process generally is a process of par
ties, which does not include the admission or rejection of the petition, etc., 
while the canonical process is a process between parties. 8 In the Italian 
process, the procedural relationship is constituted directly through the ci
tation made by one subject to the other; in the canon process, the proce
dural relationship is constituted by an act of the judge who, once the 
petition is admitted, cites the other interested party. 9 

Therefore, when canon law refers to the plaintiff before the petition 
is admitted and before the resulting citation, it uses improper terminology, 
which refers to formalistic but non-substantial concepts. Before the ad
mission of the petition and the resulting citation, there is no respondent; 
therefore, there cannot be a plaintiff either, but only a legitimate expecta
tion of being considered as such. 

In order to be considered the plaintiff, it is insufficient merely to re
quest that the judge exercise his function. Something else is necessary, 
namely for the judge to recognize that in the petition presented to him 
there is thefumus bani iuris of the existence of a subject right or interest 
of the respondent. Then it follows that the true and proper process will 
unfold "in order to decide if the plaintiff is the person whose petitioned 
right must be acknowledged. But when even thefumus bani iuris is lack
ing, the process does not begin and the subject making the request does 
not become a party."10 

7. Cf. A. COMOLLI, La costituzione del rapporto processuale canonico (Milan 1970). 
8. Cf. P.A. BONNET, "Processo . . .  ," cit., p. 6; S. VJLLEGGIANTE, fl diritto di difesa delle parti 

nel processo matrimoniale canonico (Rome 1984), pp. 16-17. 
9. Cf. S. SATTA, Diritto processuale civile (Padova 1959), p. 67; F. ROBERTI, De 

processibus, cit.; M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I (Rome 
1950), p. 296; J.J. GARCIA FAILDE, Nuevo derecho procesal can6nico (Salamanca 1984), 
pp. 31-33. 

10. A.M. PUNZI Nrco16, "Parte (diritto canonico) . . .  ," cit., p. 976. 
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This concept, if it is noted that, at the time of the admission of the 
petition, the judge must verify (c. 1505 § 2,3°) quo iure innitatur actor 
( c. 1504,2°), and especially si sine dubio constet actori legitimam deesse 
personam standi in iudicio (c.1505 § 2,2°), or petitionem quolibet carere 
fundamento (c. 1505 § 2,4°). Therefore, the judicial organ cannot make 
merely formal assessments. An essential point for attributing the status of 
party is an assessment of thefumus bani iuris regarding the existence of 
an interest ( occasionally referred to as an obligation, a term which can 
only presuppose the existence of an interest11) .  

Thus, it is inappropriate to maintain that the plaintiff who has ob
tained a judgment of nullity of marriage has the right to lodge an appeal 
against a judgment pro nullitate. This is because, since canon law re
quires a double conforming judgment to make decisions in matrimonial 
causes executable, the plaintiff who has obtained a favorable judgment 
can be considered obligated, even if it is only a iure. 12 In any event, in this 
case, the obligation and the resulting interest are the typical element refer
ring to the party. 

The fundamental norm with respect to the introduction of the peti
tion states that the judge cannot hear any cause unless the petition pro
posita sit ab eo cuius interest (c. 1501). Without an interest, there is no 
right to action and, consequently, no party status. Only the intervention in 
a cause by a party who is defending his or her own right is admitted to is 
cuius interest ( c. 1569 § 1 ). A cause may be resumed by the heir of the de
ceased, or by his successor, aut is cuius intersit (c. 1518,1°). Administra
tive recourse can be lodged only quoties quis gravatum se decreto putet 
(c. 1733 § 1; cf. C. 1737 § 1). 

Therefore, canon law demands the existence of substantial require
ments for party status, specifically a material or spiritual interest. The rea
son for this is the principal of judicial economy, according to which it is 
useless to perform an activity that compromises the public authority when 
the petition is devoid of any basis. It also is supported by the fact that the 
Church "can never dispense with the truth (the right with respect to the 
res in iudicium deducta) in order to replace it with a formal fact (the 
mere introduction of the cause)." 13 

If an interest is the element that law requires for identifying the par
ties, this interest must be used to identify both the plaintiff and the respon
dent, albeit more so in processes that have a predominantly private object 
than those that more directly consider the bonum publicum. While in pro
cesses with a predominantly private object a conflict of interests is typical, 

11. Cf. P. MONETA, "I soggetti nel giudizio amministrativo ecclesiastico," in La giustizia 
amministrativa nella Chiesa (Vatican City 1991), p. 65. 

12. Cf. C. POMPEDDA, deer., December 14, 1992, in Il Diritto Ecclesiastico (1993), II, p. 1 15, 
no. 4ff. 

13. A.M. PUNZI NICOL6, "Parte (diritto Canonico) . . .  ," cit., p. 976. 
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in processes with a predominantly public object, this conflict could be ab
sent, giving rise to a process with co- interested parties, because "the con
trast of interests is not at all essential for the parties as an institution, 
because there may or may not be a conflict without the process of the op
posing parties suffering structural modifications."14 In this sense, it is typi
cal in a matrimonial process of nullity of the bond for both spouses to 
manifest an interest in the declaration of nullity for the same reasons. In 
this case, not only is there no contrast between the two spouses, but the in
terest of the Church as societas fidelium is not necessarily in conflict with 
those same persons. In fact, "the private parties, motivated by an ex
tremely personal interest, by involving situations with much spiritual im
portance, are situated before the authority of the Church, which is 
obligated as they are and interested as they are .. .  in seeking the truth."15 

That the respondent cannot be identified by the mere indication that 
the plaintiff makes in the petition ( a quo petatur, as stated in c. 1504, 1 °), is 
implied from the fact that the judge cannot create the procedural relation
ship if, in view of the petition, the subject specified by the author would 
not in any event be obligated to grant what is requested by the person 
seeking justice. 

For example, if a subject requests reparation of damages from an ec
clesiastical juridical person, the subject must sue its legal representatives, 
not the ordinary, because Ordinarium non administratorem esse entium 
ecclesiasticorum in dioecesi, sed super iisdem habere tantummodo vigi
lantiam atque supremum moderamen. 16 Therefore, the ordinary does not 
acquire party status, or even that of a necessary intervening third party, be
cause the need for intervention debet apparere iudici qui causam per
tractat (c. 1597) and not only to the plaintiff.17 Although the judge must 
decide at the end of the cause that the plaintiff has in fact suffered damage, 
the damage will not be reimbursed by the ordinary, but by the interested 
juridical persons. 

2. According to the jurisprudence of the Apostolic Signatura, the typ
ical interest for acknowledgment of party status must be direct, personal, 
current, and protected by law 1 8: 

-personal, that is, it must particularly affect the person of the sub
ject seeking justice (or in whose name it is sought: cf. c. 1480 § 2); 

14. G. GUARNERI, "Parti (Diritto processuale penale)," in Novissimo Digesto Italiano, XII, 
Turin 1965, pp. 50lff. 

15. A.M. PUNZI NICOL6, "Parte (diritto canonico) . . .  , "  cit., p. 975. 
16. TRR, Brixien., C. POMPEDDA, deer., November 22, 1982, no. 15 (unpublished). 
17. Cf. Signatura, Brixien., March 30, 1985, C. SABATTANI, no. 9, prot. 15480/83 CG. 

( unpublished). 
18. Cf. Signatura, C. CASTILLO LARA, November 21, 1987, in Comm. 20 (1988), p. 91, no. 4; 

Signatura, Chicagien., C. FAGIOLO, June 20, 1992, no. 7, prot. 22036/90 CAd. 
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- current, that is, it must still belong to the subject requesting inter
vention by the judge ( e.g. the interest of the person who has transferred an 
asset the use of which someone is preventing or the ownership of which is 
in dispute is no longer current) 

- direct, that is, it must deal with a specific interest of a given sub
ject, not a generic interest, which at most gives standing for requesting a 
grace, not the acknowledgment of a right. 19 It is true that the fact that the 
dicastery of the Roman Curia is before the Sectio Altera of the Signatura 
as a party in causes, which has limited itself to deciding the hierarchical 
recourse (PB 123 § 1), does not seem to be in agreement with this princi
ple, because the dicastery does not have a direct interest in whether the 
act is being judged legitimate. The direct interest is that of the private sub
ject or that of the lower ecclesiastical public administration. Regarding 
the higher ecclesiastical entity, there are no consequences. However, in 
these causes, the party status that is recognized for the dicasteries of the 
Roman Curia does not substitute for the presence in the process as a 
party, personally on one's behalf, of the directly interested party. 20 More
over, the presence of the dicastery in these causes, in reality, is similar to 
that of necessary concurrent intervention. 21 

-protected at least indirectly by law, that is, they must not be situ
ations deduced completely from the availability of public or private sub
jects, over which the authority has full discretion, such as with public 
acts, even if they are of ecclesial policy. 22 

In other words, one is a party not when one has mere capacity to 
submit the petition, but when there is thefumus boni iuris of the right 
alicuius iuris subiectivi vel interesse legitimi, quod asseritur laesum. 

The concept of legitimate interest is foreign to canon law and is 
borrowed from Italian administrative doctrine. Therefore, it cannot be 
considered an endpoint that precludes possible extending or correcting 
remedies. In fact, the Apostolic Signatura (probably following the trail of 
an authorized doctrine23) has given this interest (protected at least indi
rectly by law) much broader contents than what a few years ago would 
have been imaginable. Thus, in a recent judgment on the elimination of a 
parish, this organ, assuming that communitas paroecialis seu paroecia 
est ordinaria ecclesiastica structura, quae modo directo et proprio ani
marum curam ojfert et in ea quae dicta iura et munera exercentur ( cf. 

19. Cf. Signatura, C. CASTILLO LARA, November 21, 1987, no. 7 sub c, cit. 
20. Cf. Z. GROCHOLEWSKI, "La parte resistente . . .  ," cit., pp. 474, 477ff. 
21. Regarding this concept in Canon Law, cf. I. ZUANAZZI, "Le parti e l'intervento del 

terzo . . .  ," cit. 
22. Cf. my work "II ricorso gerarchico: procedura e decisione," in La giustizia . . .  , cit. , 

p. 90. 
23. Cf. P. MONETA, "I soggetti nel giudizio amministrativo ... ," cit., p. 61-62 and 67; G. ToNDI 

DELLA MURA, "Interessi diffusi e attivita ecclesiastica, " in Jl diri tto  al la dife s a  
nell 'ordinamento canonico (Vatican City 1988), pp. 106-107. 
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cc. 515 § 1, 516 § 2, 519, 528, 529 § 2 praesertim), it concludes by stating 
that the parishioners "negari nequit in casu verum legitimum interesse, 
quod naturam praesefert personalem, directam et actualem quodque lex 
necessario tueri debet praesertim quum paroecia est in periculo 
suppressionis .... Huiusmodi rite perpenso interesse seu bono, retineri 
debet suppressionem paroeciae esse actum qui iuridice atque multopere 
tangit vitam communitatis paroecialis et singulorum membrorum pa
roeciae. "24 

Therefore, canon law does not expressly recognize for each individ
ual faithful any right to challenge a decree of this type. It also does not 
admit that a real process of substance can be lodged regarding the legiti
macy of the act. Instead, it limits itself to requiring, for the validity of the 
act, that the superior hear the opinion of the presbyteral council before 
pronouncing the decree, although he is not bound by this opinion, even if 
it is unanimous. However, the Signatura affirms that each of the faithful 
has a right to action and consequently an interest to act in a process and, 
therefore, standing for the process and to be a party. 

This means that juridical relevance is recognized as a juridically pro
tected interest, not only of the collective interests, but also those that in 
Italian administrative doctrine are called mere diffusive interests. In fact, 
if among the former, there are "interests that belong to a complete cate
gory of persons or, to be more precise, that are attributable to collectivi
ties organized to pursue the interests of the category to which they 
belong," the latter-the diffusive interests-are not even "assessed based 
on the preexistence of juridical relationships regarding the good, and ref er 
not to the subject as an individual, but to a member of a collectivity that is 
more or less broad, which nonetheless coincides with the majority" of the 
faithful. 25 

24. Signatura, Chicagien., C. FAGIOLO, June 20, 1992, no. 7, cit. 
25. P. MONETA, "I soggetti nel giudizio amministrativo . . .  ," cit., p. 62. 
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1476 

Tit. IV. Ch. I. The Plaintiff and the Respondent c. 1476 

CAPUT I 
De actore et de parte conventa 

CHAPTER ! 
The Plaintiff and the Respondent 

Quilibet, sive baptizatus sive non baptizatus, potest in 
iudicio agere; pars autem legitime conventa respondere 
de bet. 

Any person, baptized or unbaptized, can plead before a court. A person 
who is lawfully summoned must respond. 

SOURCES: c. 1646; SCHO Resp., 27 ian. 1928 (AAS 20 [1928] 75); PrM 35 
§ 3; PCIDSVC Resp., 8 ian. 1973 (AAS 65 [1973 ] 59); Sig
natura Deel., 31 oct. 1977 

CROSS-REFERENCES: cc. 96, 221 § 1 

C OMMENTARY ------

Carlo Gullo 

The norm of this canon is innovative with respect to the preceding 
legislation, which provided: quilibet potest in iudicio agere, nisi a sacris 
canonibus prohibeatur; reus autem conventus respondere debet. The 
substantive change is in the abrogation of the phrase nisi a sacris canon
ibus prohibeatur. The second part of the canon has remained the same 
since the decree of Gratian, apart from the semantic substitution of reus 
with pars conventa, which is applied throughout De processibus to avoid 
terminology that has a negative meaning in common language.1 

1. Cf. Comm. 10 (1978), p. 265. 
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In the CJC/1917, the phrase nisi a sacris canonibus prohibeatur 
found specific application in the area of accusatio matrimonii for anyone 
who had been the direct and willful cause of nullity of marriage (c. 1971 
CJC/1917), regarding the performance of legitimate ecclesiastical acts by 
persons who had been punished with incapacity to perform them due to 
incurring criminal penalties ( cc. 2294 § 2, 2315, 2350 § 2, 2357 § 2 CIC/ 
1917), especially c. 87 CJC/1917. On the basis of this norm, the right to ac
tion was denied not to unbaptized persons but to baptized persons who 
presented obex, ecclesiasticae communionis vinculum impediens, vel 
lata ab Ecclesia censura. 

On the other hand, the respondent was a party, who, whether or not 
he or she had received baptism, had the right to be in the process and act. 
Therefore, there could not be-ex paritate rationum- reasons to deny 
that existentially the same persons could be plaintiffs. Consequently, the 
law did not deny the right to be a party, but only the exercise of that right 
in a specific case. Notwithstanding the abrogation of the phrase nisi a 
sacris canonibus prohibeatur, this same right must be considered to re
main in effect, with the proviso that cc. 96 (nisi obstet lata legitime sanc
tio) and 221 § 1 (the rights are claimed ad norman iuris) be complied 
with. 

Under the CJC/1917, the inconsistency between the norm and its ap
plication2 was such that, from the beginning of the revision process, the 
Commission established the principle "etiam non baptizatus potest esse 
actor ... Si infidel is petat ministerium iudicis ecclesiastici, admitti 
debet ad causam agendam. Quad a fortiori valet relate ad acatholicos 
baptizatos. "3 There has been resistance to this formulation, especially in 
connection with the fact that unbaptized persons and non-Catholics non 
subiacent iurisdictioni ecclesiasticae nisi indirecte and would ignore 
any unfavorable decision of the tribunals. Nonetheless, the norm re
mained in the definitive text "attenta responsione Pontificiae Commis
sionis Decretis Concilii Vaticani II interpretandis diei January 8, 1973 
(AAS 65, 1973, 59) ubi non baptizatis agnoscitur ius accusandi matri
monium apud Tribunalia ecclesiastica. "4 

Therefore, legal capacity in canon law is not a consequence of bap
tism. It proceeds from the fact of being a person. The Church's concept of 
person is not limited to whoever has been born, but also to one who has 
only been conceived, as evidenced in c. 1398, which defines the crime 
of abortion. From this norm, it can be concluded that whoever has been 

2. "Praesens disciplina, qua ii admittuntur ex venia alicuius Dicasterii, quasi personalitas 
iuridica ipsis donaretur ad tempus, intra schemata iuris difficulter recipi potest," as the Code 
Commission emphasized, cf. Comm. 2 (1970), p. 185. 

3. Cf. Comm. 2 (1970), p. 185; 8 (1976), p. 186. 
4. Comm. 10 (1978), p. 265. 
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conceived may at least assert the right to life and, consequently, the right 
that nothing be done to consciously prevent one's birth. 5 

After the concepts of juridical capacity and standing are clarified 
(see introduction to the title "The Parties in the Case"), the remaining can
ons of this title discuss capacity to act (cc. 1477-1480) and the postulatio 
processualis (cc. 1481-1490).6 

5. Cf., for the former norms, also F. ROBERTI, De processibus (Rome 1956), I, p. 511, which 
nevertheless supports its conclusions using the now abrogated norms of the Italian civil 
code. 

6. For the problem of a terminology in Church law that changes from author to author, cf. 
above all the fundamental work of R. FIGUEROA, La ''persona standi in iudicio"  en la 
legislaci6n eclesiastica (Rome 1971). 
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1477 Licet actor vel pars conventa procuratorem vel advoca
tum constituerit, semper tamen tenetur in iudicio ipse
met adesse ad praescriptum iuris vel iudicis. 

Even though the plaintiff or the respondent has appointed a procurator or 
advocate, each is always bound to be present in person at the trial when 
the law or the judge so prescribes. 

SOURCES: c. 1647; PrM 45 

CROSS-REFERENCES: cc. 1452, 1530, 1696 

C OMMENTARY 

Carlo Gullo 

Capacity to act and the "ius postulandi" 

This canon is identical to c. 1647 of the C/C/1917, except for the sub
stitution of pars for reus. Therefore, the norm must be interpreted, ac
cording to c. 6 § 2, ratione etiam canonicae traditionis habita. The 
meaning seems clear and has not given rise to any interpretation prob
lems 1 : the law expressly declares that, even if parties have appointed their 
own procurator or advocate, they are still obligated to be personally 
present when the law so provides or the judge so orders. 

The normative provision seems to have a public law dimension. Evi
dently, the plaintiff's claim is specified in the petition, and the contradic
tio of the respondent can be found in the response the citation. Therefore, 
it would be unnecessary for the parties to attend the trial personally. Nev
ertheless, the law deems that there are certain acts for which it is insuffi
cient to refer to writings prepared by the parties or by others. These acts 
may call for appropriate statements from the parties (cf. c. 1530 in con
nection with c. 1696, and c. 1452), especially in matrimonial and criminal 
cases in quibus factum iuridicum, de quo iudicandum est, sc. delictum, 
non solum dependet ab elemento obiectivo legis violatae seu iuris laesi, 
sed etiam ab elemento subiectivo doli aut culpae, et tum quoad factum 
tum quoad imputabilitatem vix cognosci et definiri iuste potest, quin 
reus iudicio praesens sistatur. 2 

1. Cf. Comm. 10 (1978), p. 265. 
2. F.X. WERNZ-P. VIDAL, Ius Canonicum, VI: De processibus (Rome 1949), p. 180; cf. 

M. CORONATA, Institutiones iuris canonici, III (Turin 1933), p. 79. 
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Therefore, although the law acknowledges the institution of mar
riage through a procurator ( c. 1104), on the basis of c. 1676, the judge can
not validate the marriage or bring about a reconciliation between the 
spouses through the procurator or the advocate even if, within certain lim
its, the procedural law of the area so allows. 

Neither the procurator nor the advocate can substitute for a party 
that has been cited ad praeceptum iudicis to be questioned (c. 1530).3 

3. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I (Rome 1950), 
p. 302. 
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§ 1.  Minores et ii, qui rationis usu destituti sunt, stare in 
iudicio tantummodo possunt per eorum parentes aut 
tutores vel curatores, salvo praescripto § 3. 

§ 2.  Si iudex existimet minorum iura esse in conflictu 
cum iuribus parentum vel tutorum vel curatorum, 
aut hos non satis tueri posse ipsorum iura, tune 
stent in iudicio per tutorem vel curatorem a iudice 
datum. 

§ 3. Sed in causis spiritualibus et cum spiritualibus co
nexis, si minores usum rationis assecuti sint, agere 
et respondere queunt sine parentum vel tutoris con
sensu, et quidem per se ipsi, si aetatem quattuorde
cim annorum expleverint; secus per curatorem a 
iudice constitutum. 

§ 4. Bonis interdicti, et ii qui minus firmae mentis sunt, 
stare in iudicio per se ipsi possunt tantummodo ut 
de propriis delictis respondeant, aut ad praescrip
tum iudicis; in ceteris agere et respondere debent 
per suos curatores. 

§ 1. Minors and those who lack the use of reason can stand before the 
court only through their parents, guardians or curators, subject to the 
provisions of § 3. 

§ 2. If the judge considers that the rights of minors are in conflict with the 
rights of the parents, guardians or curators, or that these cannot suffi
ciently protect the rights of the minors, the minors are to stand be
fore the court through a guardian or curator assigned by the judge. 

§ 3. However, in cases concerning spiritual matters and matters linked 
with the spiritual, if the minors have the use of reason, they can plead 
and respond without the consent of parents or guardians; indeed, if 
they have completed their fourteenth year, they can stand before the 
court on their own behalf; otherwise, they do so through a curator ap
pointed by the judge. 

§ 4. Those barred from the administration of their goods and those of in
firm mind can themselves stand before the court only to respond con
cerning their own offences, or by order of the judge. In other matters 
they must plead and respond through their curators. 

SOURCES: § 1: c. 1648 § 1 
§ 2: C. 1648 § 2 
§ 3:  C. 1648 § 3 
§ 4: C. 1650 

CROSS REFERENCES: cc. 97 § 2, 98 § 2, 99, 110, 208, 689 § 2, 1041,1°, 
1044 § 2,2°, 1095,2°, 1135-1140, 1324 § 1 ,1°, 1345, 
1401,1°, 1505 § 2,2° 
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C OMME NTARY ------

Carlo Gullo 

Incapacity to act: representation on the part of the incapacitated 
party 

l. Normative structure 

Paragraph 1 repeats § 1 of c. 1648 CJC/1917, adding at the end salvo 
praescripto § 3. 

Paragraph 2 repeats § 2 of c. 1648 CJC/1917. The substitution of the 
phrase aut ipsos tam longe distare a parentibus aut tutoribus vel cura
toribus with aut hos non satis tueri posse ipsorum iura has no substan
tial significance. Guardians or curators can be substituted not only when 
they come to live far away from the incompetent person, but also when 
they can no longer effectively exercise their function for any reason. 

Paragraph 3 establishes two innovations of importance. The first of 
these contemplates the possibility that minors may act for themselves, 
sine parentum ... consensu, in spiritual matters and matters linked with 
the spiritual. The new norm substitutes parentum for patris, stressing 
one of the fundamental principles formulated by Vatican II (cf. LG 32; 
GS 49 and 61), the principle of equal dignity and responsibility of parents 
( c. 1135, which applies the more general principle of c. 208). 

The other innovation has a fundamentally technical significance. The 
constitution, confirmation, substitution and revocation of the curator are 
no longer accomplished through an administrative act of the ordinary, but 
through an act of the judge, which is a judicial act challengeable, si et 
quatenus, through judicial channels. 

Paragraph § 4 is an ad literam transcription of c. 1650 CJC/1917. 

2. Terminology 

a) Who are the "minores"? 

The new law, amending c. 88 § 1 CJC/1917, provides that majority is 
reached when one turns eighteen years of age. Therefore, any persons who 
have not reached that age are minors according to the norm of the law. 

b) To whom does the phrase "rationis usu destituti" apply? 

Since it is a norm fully set forth in the former legislation, it must be 
interpreted taking into account canonical tradition. If this is so, the term 
must be considered a modern formulation of what the decree of Gratianus 
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described asfuriosus 1 and the decretals as amens. 2 To this interpretation, 
doctrine has incorporated the inf antes, persons who have not yet reached 
seven years of age. 3 All of these persons, pursuant to natural law, are in
competent to protect their own rights.4 

Canon 97 § 2, the parallel of c. 88 § 3 CIC/1917, establishes that mi
nor, ante septennium ... censetur non sui compos, expleto autem septen
nio, usum rationis habere praesumitur. Canon 99 provides that anyone 
who is habitually deprived of the use of reason censetur non sui compos 
et infantibus assimilatur. In this case, the adverb habitu does not add 
anything substantial, because it is evident that a curator cannot be granted 
for a person who is only in actu deprived of the use of reason because he 
or she is, for example, overcome by grave fear, hypnotized, under the ef
fect of hallucinogens, or intoxicated. The appointment of a curator re
quires that the condition of incompetence have a certain stability. 

c) To whom does the phrase "minusfirmae mentis" apply? 

From the wording of c. 1478 § 4, this phrase discusses subjects who 
are in a condition of less incompetence than those who usu ration is sunt 
destituti, since the law provides for the possibility that they may be per
sonally present in the trial ad praescriptum iudicis. That is why on this 
point some speak of an incompetence that belongs more to positive law 
than to natural law. 5 This category cannot include persons who in some ju
ridical systems are considered disqualified, in contrast to those who are 
subject to interdiction. 6 It does include "those that the current Code, ac
cording to the case, indicates as affected by infirmitas psychica ( cc. 689 
§ 2, 1041,1 °, 1044 § 2,2°) or by infirmitas mentis (c. 1741,2°); those who 
gravi defectu discretionis iudicii laborant (c. 1095,2°) or that rationis 
usum imperfectum tantum habent ( cc. 1324 § 1, 1 °; 1345). Doctrine and 
jurisprudence often speak of mente debiles7 or dementes, persons de
prived of sufficient psychic maturity to be able to def end their own rights 
by themselves in the process8; those who are not in a condition to con
sider whether it is appropriate to adopt a given procedural position, which 
arguments to present to sustain one's position, or refute that of the 

1. Cf. c. 3, q. 7, cc. 25-26; cf. also the glossa ordinaria of the decretals X IV, 1, 24, ad v. 
"furiosus," in Decretales Gregorii IX una cum glossis (Leiden 1618), p. 1438. 

2. Cf. X IV, 1, 24. 
3. Cf. M. CORONATA, Institutiones iuris canonici, III (Turin 1933), p. 79. 
4. Cf. C. STANKIEWICZ, deer., December 13, 1990, in Quaderni Studio Rotale 6 (1992), 

p. 77. 
5. Cf. ibid. 
6. Cf. A. VITALE, "In tema di rappresentanza degli incapaci nel diritto canonico," in fl 

Diritto Ecclesiastico (1961), I, p. 476. 
7. Cf. G. RICCIARDI, "La costituzione del curatore processuale," in fl processo 

matrimoniale canonico, 2nd ed. (Vatican City 1994), p. 419. 
8. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal canonico (Salamanca 1984), pp. 36-37; 

C. RAGNI, deer., June 12, 1990, in Quaderni Studio Rotale 6 (1992), p. 69. 
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opposing party, appoint an advocate or another representative, etc.9 Ac
cording to the seriousness of their condition, the judge may allow these 
persons to be present at the trial without a curator. 

d) To whom does the phrase "bonis interdicti" apply? 

Notwithstanding the normative formulation, the legislator does not 
seem to have wanted c. 1478 § 4 to include persons who have suffered a 
civil interdiction. This is because, among other things, the person suffer
ing an interdiction is incapable of understanding or forming an intent, and 
therefore cannot act alone in a trial, while c. 14 78 § 4 expressly estab
lishes the possibility that these persons may be present at the trial alone 
ad praescriptum iudicis, and even ut de propriss delictis respondeant. 
Since it is incomprehensible how someone who is completely incompe
tent can commit a crime or answer for crimes committed, the norm, at 
least on its immediate basis, is positive law. 

In accordance with an authorized doctrine, it is more reasonable to 
maintain that the law in this case refers to those "suffering an interdiction 
of goods," 10 persons who are considered incompetent in some civil sys
tems due to excessive wastefulness. This would explain the comparison 
with the minus firmae mentis, persons who are not completely deprived 
of the capacity to understand and form an intent. 

e) Who are considered the parents? 

The term parents refers to the legitimate or illegitimate (cc. 1137-
1140) father and mother, or the adoptive parents, substituting for the 
former (c. 110). This is because parents have the right and the duty to pro
vide care for their children in physical, cultural, social ( c. 1136), and jurid
ical aspects. 

f) Who is the guardian? 

The guardian is the person appointed to substitute for incompetence 
and to represent a minor deprived of his or her parents (c. 98 § 2). A 
guardian may also be appointed to represent a minor when the interest of 
the minor is different than that of the parents, or when the parents are not 
in agreement. 

g) Who is the curator? 

The curator is a person designated by the competent authority to 
substitute for the full or partial incompetence of adult persons or minors 
over age fourteen, when their juridical situation is not protected by 

9. Cf. Signatura, "Mutinen," C. SABATIANI, January 17, 1987, in Monitor Ecclesiasticus 113 
(1988), p. 270, no. 8; C. STANKIEWICZ, deer., December 13, 1990, cit., p. 77. 
10. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal..., cit., p. 36; F.X. WERNZ-P. VIDAL, !us 

Canonicum, VI:  De process ibus (Rome 1949) ,  p .  1 8 1 ;  M .  LEGA-V. BARTOCCETTI, 
Commentarius in iudicia ecclesiastica, I (Rome 1950), p. 309. 
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parents or a guardian, or when there is a conflict of interests between the 
subject in question and the parents or guardian. 

Canon 1478 § 1 expressly establishes the possible existence of a cu
rator for minors minores ... stare in iudicio tantummodo possunt per 
eorum ... curators. Paragraph 2 expressly establishes the possibility that 
the rights of minors may be in conflict cum iuribus ... curatorum or that 
the curators may be unable to exercise their function effectively. Para
graph 3 provides the possibility that, in spiritual matters or matters linked 
with the spiritual, minors may be present at the trial alone si usum ratio
n is assecuti sint and si aetatem quattuordecim annorum expleverint; 
secus per curatorem a iudice constitutum. 

Therefore, a curator may be constituted only for minors enjoying the 
use of reason who have completed their fourteenth year. All of this is ex
cluding spiritual matters and matters linked with the spiritual, in which 
they can act by themselves. 

3. The normative rationale 

The normative rationale seems clear and is to protect the weak in 
order to prevent unscrupulous persons from taking advantage of their lim
itations and difficulties.11 The appointment of the curator is therefore an 
act performed in favor of the incompetent person, not an act of punish
ment (e.g. because one has refused to be subject to an expert opinion) or 
against the incompetent person.12 Giving a curator to a competent person 
really means restricting his or her rights and even taking them away com
pletely, with an obvious violation of the right to defend that person. This is 
why the devious use that has been made of US jurisprudence in recent de
cades cannot be admitted under any circumstances. This practice has 
been to establish these procedural figures for the purposes of excluding 
the respondent from the trial, appointing a curator for competent persons 
for the sole purpose of establishing fictitious procedural competencies, 
given that the minor-and ex analogia the incompetent person-comes to 
have the domicile or quasi-domicile of the guardian or of the curator 
(c. 105 § 1). Notice of the citation and of the judgment will be sent to this 
domicile (c. 1508). The party is prevented from having access to the pro
ceedings, as well as the exercise of the right to appeal. 

In view of the seriousness of the consequences of appointing a 
guardian or curator, they must be appointed only for persons who really 
need them. 

11. Cf. P.A. BONNET, "Minore (Diritto Canonico),"  in Enciclopedia Giuridica, XX (Rome 
1990), pp. 1-5. 
12. Cf. Signatura, Mutinen, C. SABATTANI, January 17, 1987, cit., pp. 271-272; 

C. STANKIEWICZ, deer., December 13, 1990, cit., p. 79. 
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Therefore, the practice-even endorsed by decisions of the apostolic 
tribunals-of appointing a curator ad cautelam must be completed re
jected, in that it is contra ius and also goes against logic . 13 In fact, it is not 
uncommon to read that the party, after the appointment of a curator "ad 
cautelam" "nullimode iura sua . . .  coarctata habuit . . . . E contra roborata 
quidem; curator etenim eaedem iura defendit deque iis cavet." 14 Moreover, 
this, perhaps, after having stressed that the incompetent parties "haud 
possunt nee convenire nee conveniri . . .  sed convenire et conveniri pos
sunt tantum eorum curatores vel tutores. " 15 The case is that these deci
sions find their explanation in fundamental errors, that is, in the fact that 
the curator is considered a help for the party, and that the curator is be
lieved to be a person who compensates for the "incapacitas postulandi" of 
the subject, while on the contrary, the curator is appointed to substitute 
for the inability to act of the same subject. That is , the curator repre
sents, not assists the party. 16 

Certain statements and the rationale that support them literally 
cause confusion. For example, in one of these decisions, one reads: "In 
dubio positivo et probabili de partis capacitate processuali, ad vitandas 
controversias circa sententiae validitatem constitui potest curator ad 
cautelam. 

"Hoc in casu acta iudicialia denuntiari possunt parti, sed de bent sem
per et denuntiari etiam curatori qui partem legitime substituit in processu. 
Nihil prohibet quominus curator, ad cautelam datus, agat in iudicio 
collatis consiliis cum parte curata. "17 That is simply unbelievable! An in
competent person giving advice to the curator! Moreover, what would 
happen if the party and the curator do not agree? Which of the two wills 
prevails? Perhaps a curator should be appointed who is in agreement with 
what the party wants? Then what would be the point of appointing a cura
tor for the party? In fact, the appointment of a curator ad cautelam consti
tutes only a mistake and not a measure to guarantee the validity of the 
procedural acts. 18 This is because if a curator is given to a person who has 
no need for a curator, thereby excluding the party from the process, the 
process is invalid: "Sententiam affici vitio nullitatis insanabilis ob defec
tum legitimi mandati, si in casu concreto constaret Ordinarium loci vel 

13. Cf. Signatura, Mutinen, C. SABATIANI, January 17, 1987, cit., pp. 271-272; C. POMPEDDA, 
April 8, 1974, in SRR Dec 66 (1974), pp. 267-268, no. 4. 

14. Cf., for example, TRR, Januen. ,  C. CIVIL!, deer., July 3, 1990, nos. 10-11 (unpublished); 
TRR, Januen. ,  C. FALTIN, deer., October 16, 1991, nos. 13-14 (unpublished). 

15. TRR, Januen. ,  C. CIVIL!, deer., July 3, 1990, no. 6 (unpublished). 
16. For more light on this, cf. the deer., October 16, 1991, C. FALTIN, cit. : "curator eum 

(convenntum) adiuvit in colligendis probationibus ad defendenda eius iura adversus 
petitionem mulieris actricis et ita porro." 

17. Cf. Signatura, Mutinen. ,  C. SABATTANI, January 17, 1987 . . .  , cit., no. 10, p. 271. 
18. Such is the opinion of F. SALERNO, "In tema di interdizione cautelare e di 

rappresentanza dell'incapace per infermita di mente nel processo canonico," in Il Diri tto 
Ecclesiastico (1965), II, p. 202. 
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Tribunal curatorem constituisse temerarie, festinanter, i.e. absque suffici
enti praevia investigatione, absque dubio saltem probabili de defectu ca
pacitatis conventae standi in iudicio." 19 The curator is not a figure "with 
limited power." Either the curator is necessary and should therefore by 
appointed, or the curator is not necessary and should therefore be absent. 

Therefore, in view of the gravity of the consequences of appointing a 
guardian or a curator, the practice of many tribunals of appointing a cura
tor in all cases on incompetence regardless of the current condition and 
the activity performed by the subject, as if it were a merely formal act, 
should be flatly rejected. The guardian and the curator should be ap
pointed only in the event of a true necessity, with care, but also with abso
lute clarity. 

Parents, guardians and curators substitute for the incompetence of 
minors and incompetent persons, if they cannot in fact act, because they 
are incompetent due to natural, psychopathological, or legal reasons, act
ing on their behalf and on their account. 20 

Therefore, it is a general rule that minors cannot act "sine consen
sus" of their parents or their guardian, except in the case of spiritual mat
ters or matters linked with the spiritual. 

Spiritual matters or matters linked with the spiritual are those mat
ters over which the Church has proper and exclusive power (c. 1401,1°), 
that is, according to consolidated doctrine, matrimonial causes, causes on 
the sacred ordination, causes on religious profession, and also those con
cerning the benefits and rights of patronage2 1  where they still exist. In any 
causes having this object, any minor who has use of reason and who is at 
least fourteen years of age can act on his or her own behalf. In all other 
cases, the minor needs the consent of his or her parents or guardian. Ob
taining it is a proceedability condition. Therefore, the judge, before ac
cepting the petition, must be certain ( according to methods for obtaining 
said certainty, pursuant to law) of the existence of this consent (c. 1505 
§ 2,2°). Moreover, it must be valid consent, not obtained by threat, error or 
fraud. 

19. Cf. the clear affirmation made by Signatura, Mutinen. , C. SABATIANI, January 17, 1987, 
cit., no. 19 p. 276; cf. also C. GIANNECCHINI, May 21 ,  1982, in SRR Dec 74 (1982), pp. 272-274, 
no. 2; C. STANKIEWICZ, deer., December 13, 1990, cit., p. 79. 
20. Cf. Signatura, Mutinen., C. SABATIANI, January 17, 1987, cit., no. 8, p. 270; 

C. STANKIEWICZ, deer., December 13, 1990, cit., p. 78. 
21. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, I (Rome 1950), 

p. 309, no. 6. 
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1479 Quoties adest tutor aut curator ab auctoritate civili 
constitutus, idem potest a iudice ecclesiastico admitti, 
audito, si fieri potest, Episcopo dioecesano eius cui datus 
est; quod si non adsit aut non videatur admittendus, ipse 
iudex tutorem aut curatorem pro causa designabit. 

A guardian or curator appointed by a civil authority can be admitted by an 
ecclesiastical judge, after he has consulted, if possible, the diocesan 
bishop of the person to whom the guardian or curator has been given. If 
there is no such guardian or curator, or it is not seen fit to admit the one 
appointed, the judge is to appoint a guardian or curator for the case. 

SOURCES: c. 1651; PrM 78 §§ 1 et 2; CIC Resp. II, 25 ian. 1943 (AAS 35 
[1943] 58) 

CROSS REFERENCES: cc. 98 § 2, 105, 128, 1478 § 1, 1519 § 1, 1521, 
1620,5° 

C OMMENTARY ------

Carlo Gullo 

l. Appointment, change, and cessation of the office of tutor and of 
curator 

It is often said that legal interdiction does not exist in canon law.1 In 
reality, while it is true is that canon law does not provide a proper disci
pline for this measure, it does not seem to exclude it through the recep
tion in the proper state law systems that regulate the figure2 in cases in 
which the diocesan bishop iusta de causa per nominationem alius tu
toris providendum aestimaverit ( c. 98 § 2). 

Therefore, if there is no guardian given by state law and/or the ordi
nary wants to or must constitute a guardian, the ordinary will perform an 
administrative act. This act is challengeable by anyone having an interest, 
presumably before the Pontifical Council for the Family (PB 139), which 
will have not only the power to promote but also jurisdictional power. 

1. Cf. G. RICCIARDI, "La costituzione del curatore processuale," in Il processo matri
moniale canonico, 2nd ed. (Vatican City 1994), pp. 416-417. 

2. Cf. F. SALERNO, "Il procedimento canonico per la nomina del curatore dell'infermo di 
mente," in fl Diritto Ecclesiastico (1965), II , pp. 190-196. 
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This is not exceptional, since various Councils have actual jurisdictional 
power.3 

If the civil authority has appointed a guardian, it is necessary to 
apply c. 14 79. Consequently, the judge may admit him audito, si fieri 
po test, Episcopo dioecesano eius cui datus est. The auditio of the dioce
san bishop is an administrative act that is a type of counsel. Although it is 
after the appointment of the guardian by the judge, this counsel is neces
sary to distinguish him as a legitimate person standi in iudicio, as well as 
for the resulting judicial admission. The judge is not obligated to follow 
the opinion of the bishop, but he is obligated to hear him whenever it is 
possible. If the counsel is requested after admission, or if it is concluded 
from previous judicial acts that the judge already pronounced regarding 
the appropriateness of changing or keeping the guardian provided by civil 
authority, the act is challengeable, because the very nature of the concept 
is upset, relegating the concept to a formality.4 

In conclusion, a guardian cannot be admitted if the judge is uncer
tain whether the bishop of the minor has been heard, if it was possible to 
do so. The bishop to whose power the minor is subject is the bishop of his 
domicile or quasi-domicile ( c. 105 § 1 and 3). The possible quasi-domicile 
acquired by a minor age fourteen or older or the domicile or quasi
domicile legitimately acquired by an emancipated person (c. 105 § 2) can
not be taken into account because the norm seems to presume the ab
sence of a guardian. 

If there is no guardian provided by civil law, or if it seems inappropri
ate to confirm a civilly appointed guardian, the ecclesiastical judge must 
arrange for the appointment of a guardian once he has received the peti
tion, before admitting it. If a guardian had not been constituted either by 
the civil authority or by the ordinary, or if it is deemed inappropriate to 
admit the guardian appointed by the civil authority, ipse iudex tutorem 
pro causa designabit (c. 1479). 

The judge competent to appoint the guardian is the sole judge or the 
presiding judge of a college of judges designated by the judicial vicar to 
handle the case. 5 Recourse can be lodged against the decision with the ro
tation of judges and eventually with the higher tribunal. This is because 
the appointment of a curator is relevant for the purposes of establishing or 
maintaining a valid procedural relationship and, consequently, a valid 
judgment. Since the judge's jurisdiction in connection with the subject is 

3. For this problem, cf. T. MAURO, "I Consigli: finalita, organizzazione e natura," in La 
Curia Romana nella Costituzione Apostolica Pastor Bonus (Vatican City 1990), pp. 431 ff; 
S. BERLINGO, "11 Pontificio Consiglio per i Laici," in La Curia Romana ... , cit., pp. 443ff. 

4. Cf. ex analogia, Signatura, Chicagien. , Suppressionis paroeciae, C. FAGIOLO, June 20, 
1992, no. 8 (unpublished). 

5. Cf. G. RICCIARDI, "La costituzione del curatore ... ," cit., pp. 429--430. 
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limited to the cause, the appointment of a guardian is valid only for that 
cause.6 

The formal admission is a necessary act ad validitatem. Without it, 
the guardian or curator has no legitimate mandate, and the judgment is
sued will be null (c. 1620,5°).7 

For the constitution, admission, and substitution of a curator, the 
same norms apply as in the case of a guardian, because it is possible to 
conclude from cc. 105 § 2 and 1478 § 1 that a curator may be appointed re
gardless of the need to file a case or to be called to trial. 

The law does not state what requirements are necessary for the ap
pointment of guardians or curators for minors or incompetent persons. It 
is reasonable that they must be of legal age, naturally capable, and not 
have lost the capacity to assert their own rights. They should be persons 
who can effectively exercise their functions because, for example, they 
have close emotional or familial ties to the minor or to the incompetent 
person. It would be preferable for them to belong to the same religion and 
be morally worthy persons. 

The appointment is an act of reception. Therefore, it is necessary ad 
validitatem that the person designated to perform the office accepts it. 
Otherwise, one would have minors or incompetent persons to whom the 
appointment of a guardian or curator does not confer the status of legi
tima persona standi in iudicio, because they lack a legitimate mandate. 
It seems absurd to maintain that the position of those persons requiring 
this appointment also be accepted by the person for whom the guardian or 
curator is appointed. In fact, if a guardian or curator is given to a person 
because that person is incompetent, it is incomprehensible what juridical 
value there could be in having this person's acceptance. Nonetheless, the 
subject has the right to challenge this decree or to request its revocation, 
because everyone has the right to have one's competence acknowledged. 
Moreover, once they are legitimately constituted, guardians or curators 
may be revoked if the subject demonstrates that he or she has improved in 
a stable manner or has been cured. 

Guardians and curators must be replaced in the case of death, dis
qualification, conflict of interests, or an inability to exercise their func
tions effectively, with the consequences established by law (c. 1519 § 1). 

6. Ibid., p. 429. 
7. Cf. F. SALERNO, "In tema di interdizione cautelare e di rappresentanza dell'incapace per 

infermita di mente nel processo canonico," in Il Diritto Ecclesiastico (1965), II, pp. 2O6ff; 
F. ROBERTI, De processibus, I (Rome 1956), pp. 521 and 523. 

969 



c. 1479 Bk. VII. Pt. I. Trials In General GULLO 

2. Duties and powers of the tutor and of the curator 

Guardians and curators have the duty to exercise their mandate with 
the diligence of a good parent. Otherwise, they are subject to compensa
tion for damages incurred. This is a consequence of the general principle 
of c. 128, by virtue of c. 98 § 2, which refers to civil law for matters involv
ing the powers of the guardian, which by analogy can be extended to the 
duties of the guardians and curators. It is also an effect of c. 1521 (in the 
area of compensation for damages for having caused expiry due to inactiv
ity), which does not seem to be an exception to c. 128, but an application 
of it. 

Since guardians and curators substitute for the incompetent party, 
the party cannot act unless it is through these persons. Therefore, the 
guardian or curator appoints the advocate8 and files challenges. Accord
ing to some sources, 9 the curator or guardian may submit a request for 
separation, dissolution of a ratified and unconsummated marriage or a 
declaration of nullity of the bond. 

8. Cf. Signatura, July 8, 1971, in Periodica 61 (1972), p. 139. 
9. Cf. C. STANKIEWICZ, December 13, 1990, in Quaderni Studio Rotale 6 (1992), p. 78. 
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§ 1. Personae iuridicae in iudicio stant per suos legiti
mos repraesentantes. 

§ 2. In casu vero defectus vel neglegentiae repraesentan
tis, potest ipse Ordinarius per se vel per alium stare 
in iudicio nomine personarum iuridicarum, quae sub 
eius potestate sunt. 

§ 1. Juridical persons stand before the court through their lawful repre
sentative. 

§ 2. In the case where there is no representative or the representative is 
negligent, the Ordinary himself, either personally or through another, 
can stand before the court in the name of juridical persons subject to 
his authority. 

SOURCES: § 1: c. 1649 
§ 2: C. 1653 § 5 

CROSS REFERENCES: cc. 115ff, 1419 § 2, 1505 § 2,2°, 1620,5° 

C OMME NTARY ------

Carlo Gullo 

The capacity of juridical persons to act 

The norm replaces cc. 1649, 1652 and 1653 CIC/1917. From the pre
paratory work, one can infer that the norm underwent considerable 
changes until it arrived at a clear solution. 

Canon 86 § 1 of the 1978 Schema de processibus established by 
whom some juridical persons must be mentioned, namely, the cathedral 
church, the diocese, the bishop's mensa, the parish, and the seminary. For 
others, such as benefices and other collegial and non-collegial juridical 
persons, terms that are more generic were used. 

The Commission, "attentis canonibus libri 'De populo Dei', ubi re
censentur personae iuridicae et ipsarum repraesentantes determinantur, " 1 
arrived at the formulation which became the text of the Cle. Therefore, to 
interpret this norm, one must refer to cc. 115 et. seq. 

In the first place, one must ask to which juridical persons § 1 of 
c. 1480 refers. As inferred from the normative text and the work during its 
development, the juridical persons are private and public juridical per
sons, because the law does not make a distinction. They are present in the 

1. Comm. 10 (1978), p. 267. 
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process through the representatives they have designated by universal or 
particular law or, in the absence of such law, according to the norms of the 
constitution, statutes, articles of incorporation, or decree of erection. 

In the absence of a lawful representative, or if the representative is 
negligent in the performance of his or her duties, the law provides that the 
ordinary, either personally or through another person designated by him, 
may be present at the trial nomine personarum iuridicarum, quae sub 
eius potestate sunt. In this case, the ordinary, even when he himself is not 
a party, is considered as a process substitute and the judge, before admit
ting him to the trial, must confirm, ad validitatem (c. 1505 § 2,2° in con
nection with c. 1620,5°) ,  if it is true that the juridical person in question is 
without a lawful representative or if the representative is truly negligent . 
Moreover, it is necessary to verify if the ordinary can be present at the 
trial, assuming the absence or negligence of the lawful representative, for 
both public and private juridical persons . 

Despite some opinions to the contrary, it may be asserted that the 
canon refers only to public juridical persons. It is true that the norm 
makes no distinction; however, two arguments favor this interpretation. 
The first argument is historical, since during the preparatory work, it is 
evident that the juridical persons named were all public juridical persons. 
The second argument is based on the fact that the juridical persons named 
are under the power of the ordinary only in a very broad sense . It seems 
that the norm provides that the ordinary may stare in iudicio when he 
has the power of supervision over the juridical persons, such that he is ca
pable of activating his responsibility because of inactivity. Nonetheless , it 
should be borne in mind that, according to the jurisprudence of the Sig
natura, in cases involving damages incurred in the performance of the 
duty of supervision, one will be unable to participate directly in the ordi
nary process. But, it will be necessary to have concluded the administra
tive trial, the judgment of which becomes a pretext for the petition for 
payment of damages, as the Signatura provided in its case: "controversiae 
ortae ex actu potestatis administrativae def erri non possunt ad tribunal 
ordinarium . . .  ne ratione quid em refectionis damnorum . . .  Absolute 
proinde incompetens dicendum est tribunal ordinarium ad cognoscenda 
damna ab Ordinario forte illata in exercendo munere vigilantiae super ad
ministratione bonorum ecclesiasticorum . . .  "2 

In these cases, when the ordinary is present at the trial on behalf of 
those juridical persons, the competence to handle the cause belongs to the 
higher tribunal (c. 1419 § 2), to avoid having the ordinary be the judge and 
a party at the same time or be judged by his own judicial vicar. 

2. Signatura, Brixien, C. SILVESTRINI, June 30, 1990, no. 17, prot. 19889/88 CG, decided by 
the Plenary Committee (unpublished). 
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CAPUT II 
De procuratoribus ad lites et advocatis 

CHAPTER II 
Procurators and Advocates 

c. 1481 

§ 1. Pars libere potest advocatum et procuratorem sibi 
constituere; sed praeter casus in § §  2 et 3 statutos, 
potest etiam per se ipsa agere et respondere, nisi 
index procuratoris vel advocati ministerium neces
sarium existimaverit. 

§ 2. In iudicio poenali accusatus aut a se constitutum aut 
a iudice datum semper habere debet advocatum. 

§ 3. In iudicio contentioso, si agatur de minoribus aut de 
iudicio in quo bonum publicum vertitur, exceptis 
causis matrimonialibus, index parti carenti def enso
rem ex officio constituat. 

§ 1. A party can freely appoint an advocate and procurator for him or her
self. Apart from the cases stated in § § 2 and 3, however, a party can 
plead and respond personally, unless the judge considers the services 
of a procurator or advocate to be necessary. 

§ 2. In a penal trial the accused must always have an advocate, either ap
pointed personally or allocated by the judge. 

§ 3. In a contentious trial which concerns minors or the public good, the 
judge is ex officio to appoint a legal representative for a party who 
lacks one; matrimonial cases are excepted. 

SOURCES: § 1: c. 1655 § 3; PrM 43 § 1, 44 § 1 
§ 2: C. 1655 § 1 
§ 3: C. 1655 § 2 

CROSS REFERENCES: cc. 7-8, 10, 15 § 1, 124, 1453, 1598 
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C OMMENTARY 

Carlo Gullo 

The ''postulatio processualis" 

GULLO 

1. It is a general principle that a party may act alone in a trial ( c. 1481 
§ 1), except as provided in §§ 2 and 3 of c. 1481. This provision is an appli
cation of the principle that freely acknowledges for the competent party 
the ius postulandi, and thus the right to personally perform "any lawful 
acts allowing real and concrete judicial protection, until the judgment on 
the main issue is reached. "1 Consequently, under no circumstances can it 
be said that a right to defense has been violated because the judge has not 
allocated a def ender for a party who, in exercising the right to act alone in 
the trial, has not designated one.2 

The ius postulandi has as its logical presupposition the capacitas 
postulandi. 

Since ignorance of the law is not presumed ( c. 15 § 1 ), but the law is 
deemed to be known after promulgation (cc. 7-8), any party who decides 
to be personally present at the trial does so at his or own risk. The fact 
that a party who has decided to def end him or herself is ignorant of proce
dural laws does not constitute a violation of the right to defense.3 This is 
because what is solely attributable to the negligence of the party cannot 
be considered a violation of the right to defense. 4 Concerning the methods 
for challenge, the law only requires that the judges clearly indicate them in 
the notification of decisions, which leads to the assumption that igno
rance of the law is important only in this regard. 

Therefore, the law does not protect a person who had done nothing, 
despite ability to appoint his or her own advocate or request free legal 
aid. 5 The legislator has not sought to ensure for a party a defense full of le
niency with respect to any possible preclusions caused by his or her own 
negligence, 6 unless the judge ( either maliciously or ignorantly) has led the 

1. J. LLOBELL, "Lo ius postulandi ed i patroni," in fl processo matrimoniale canonico 
(Vatican City 1988), p. 186. 

2. Cf. C. ANNE, February 1, 1964, in SRR Dec 56 (1964), pp. 75-76, no. 2; TRR, Lausannen. 
Geneven. Friburgen. , C. PINTO, January 13, 1984, no. 6 (unpublished); TRR, Matriten. , 
C. FALTIN, deer., May 25, 1987, no. 9 (unpublished). 

3. Cf. TRR, Matriten. , C. FALTIN, deer., May 25, 1987, no. 9 (unpublished). 
4. Cf. TRR, Bronsvillen. , C. AGUSTONI, deer., November 7, 1986, no. 4; TRR, Dallasen. , 

C. BRUNO, deer., July 3, 1987, no. 2 (both unpublished). 
5. Cf. TRR, Neo-Eboracen. , C. STANKIEWICZ, deer., November 22, 1984, nos. 6-7; Matriten. , 

C. FALTIN, deer., May 25, 1987, no. 9/d (both unpublished). 
6. Cf. C. GIANNECCHINI, deer., March 26, 1987, in Monitor Ecclesiasticus 113 (1988), 

p. 309, no. 2. 
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party into error, for example, by not stating that a decision may be chal
lenged through ordinary means, such as appeal (c. 1614), or by denying 
that a decision can be challenged when it can. 7 Acting in this way does not 
mean remaining silent when faced with negligence by a party; instead, it 
manifests disdain for the law and the persons who turn to ecclesiastical 
tribunals. 

Since canon law tends to favor substance over form, the assumption 
of knowledge of the law is never extended as much as it comes to be afic
tio iuris. The legislator realizes that, barring cases in which a party is a 
legal expert, people do not possess special technical knowledge, espe
cially of procedural norms. It is precisely to prevent the content of this 
general principle from becoming meaningless that law provides that, for 
certain acts of particular importance to the party, the subject should be 
told how to proceed.8 

In short, if it is a general principle that one may be alone in a trial, in 
order to exercise this right (the ius postulandi), the party must request it 
and have it allowed. Given that the process in fact meets the needs of the 
public, the judge is not obligated to allow the party to represent him or 
herself, if he believes that the party is incapable of doing so, or if the party 
has demonstrated his or her inability to do so. In this case, to avoid nullity 
of acts or a waste of time ( c. 1453), the judge may order the party to name 
a representative and/or an advocate, or impose one ex officio, especially 
in situations in which, should certain acts elude the knowledge of the 
party, the party will be incapable of defending him or herself ( cf. e.g. 
c. 1598). Therefore, an ex officio appointment of an advocate by the judge 
follows a logic different from that underlying the grant of free legal aid, 
even if a court-appointed advocate is allocated. In the case of a request for 
free legal aid, a court-appointed advocate will be granted at the request of 
the interested party after a demonstration of indigence and the existence 
of thefumus bani iuris.9 

A decree of allocation of the court-appointed advocate serves as a 
mandate10 and cannot be challenged by the party to whom the advocate is 
assigned, since there is no obligation in this appointment. Moreover, the 
party continues to be at the trial personally, since the court-appointed ad
vocate neither expels nor replaces the party. The other party also cannot 
challenge the allocation of a court-appointed advocate, unless he or she is 
objecting to the finding of indigence in the case of free legal aid. In fact, 

7. Cf. TER Pedemontanum apellationis, Januen. , C. RICCIARDI, DECEMBER 17, 1992 
( unpublished). 

8. For example, at the notification of the sentence one must indicate the means and time 
limit that should be used in order to challenge it, cf. C. BURKE, November 16, 1989, in SRR 

Dec 81 (1989), p. 684, no. 9. 
9. Cf. TRR, Januen. , C. CLEMENTI, deer. , July 18, 1975, no. 13/a (unpublished). 

10. Cf. J.J. GARCIA FAILDE, Nuevo Derecho Procesal Canonico (Salamanca 1984), p. 41. 
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since a party receiving free legal aid is exempt from any order to pay 
costs, it is possible that there could be an obligation for the other party. 

If a party does not attempt to be present at the trial alone ( or is inca
pable of such) , he or she has the right, under the limits established by law) 
to name any advocate and/or procurator allowed to exercise legal repre
sentation before the tribunals. If the judge refuses to admit this represen
tative, it is a clear violation of the party's right to defense, with the 
resulting nullity of the judgment. 11 The party's capacitas postulandi and 
the corresponding right to defend oneself personally in a trial do not con
stitute afictio iuris. Therefore, it must yield to the truth and not become 
an obligation that one is unable to meet. The judge may not ride roughs
hod over the party's desire to be defended by an advocate, if the party, 
who is the sole judge of his or her own interests, recognizes that he or she 
is not capable of acting alone. 

The procurator has a representative function: "He acts in the process 
on behalf of the party. The procurator is, in short, an alter ego of the party 
in whose name and for whom he presents written documents to the tribu
nal with the petitions, receives notifications, etc . . . .  The function of the 
advocate, on the other hand, consists of giving technical assistance and 
advice, examining and drawing up the different documents, undertaking 
the oral and written defense, and preparing the evidence, all of which 
might be described as juridical assessment work."12 

The law describes several types of advocates. There are advocates of 
the Holy See, who are elected by the Holy See to defend it within the 
Church as well as in litigation with states, and advocates of the Roman Cu
ria, who are qualified to defend administrative cases before the Sectio Al
tera of the Signatura ( cf. PB 83-85; motu proprio Iusti iudicis ) .  13 There 
are also advocates of the Rota, whose appointment, discipline, and com
petence are regulated by the particular law (NSRR, arts. 47-49) of the 
Rota. Therefore, cc. 1481 et. seq. solely concern advocates who exercise 
their function before the lower tribunals. 

2. Paragraph 2 of this norm establishes the obligatory presence of an 
advocate, established by the party or allocated by the judge, in penal 
causes. One might wonder if the absence of an advocate causes nullity of 
the judgment. Taking into account the provisions of cc. 10 and 124, the an
swer seems to be no, although it is possible, for the purpose of compensa
tion of damages, to establish the hypothesis of the liability of a judge who 
has not allocated an advocate. 

11. Cf. C. DE JORIO, November 23, 1966, in SRR Dec 58 (1966), pp. 843-844, no. 7. 
12. C. DE DIEGO LORA, commentary on c. 1482, in Pamplona Com. 
13. For these figures, cf. my work "Gli avvocati, " in La Curia Romana nella Cost. 

Ap. Pastor Bonus (Vatican City 1990), pp. 53lff. 
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3. Lastly, § 3 establishes that, except in matrimonial causes, the 
judge must allocate a court-appointed advocate for any party who does 
not have one in causes concerning minors or affecting the public good. 
However, this obligation does not seem to involve possible nullity of the 
acts and/or the judgment in the event that the judge does not allocate one. 
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1482 § 1.  Unicum sibi quisque potest constituere procurato
rem, qui nequit alium sibimet substituere, nisi ex
pressa facultas eidem facta fuerit. 

§ 2.  Quod si tamen, iusta causa suadente, plures ab 
eodem constituantur, hi ita designentur, ut detur 
inter ipsos locus praeventioni. 

§ 3. Advocati autem plures simul constitui queunt. 

§ 1. A person can appoint only one procurator; the latter cannot appoint a 
substitute, unless this faculty has been expressly conceded. 

§ 2. If, however, the same person has for a just reason appointed several 
procurators, these are to be so designated that the first to act ex
cludes the others. 

§ 3. Several advocates can, however, be appointed together. 

SOURCES: § 1: c. 1656 § 1; PrM 47 § 1 
§ 2: c. 1656 § 2; PrM 47 § 2 
§ 3: c. 1656 § 3; PrM 47 § 3 

CROSS-REFERENCES: c. 1488 § 1 

C OMMENTARY 

Carlo Gullo 

Since the procurator is the alter ego of the party, who creates proce
dural responsibilities for the party he represents as if the latter spoke di
rectly, the law provides that the procurator be identified precisely. 
Therefore, § 1 establishes a prohibition on the procurator naming a substi
tute without prior authorization from the party. When, for a just cause, 
more than one procurator is indicated, the only one recognized as a repre
sentative of the party is the first one to act (§ 2).1 

In contrast, the function of the advocate is to assist and def end. 
Therefore, the law allows that someone may be defended by more than 
one advocate (§ 3), through mandates conferred by the party separately or 
jointly, or by indirect authorization to the advocate to associate with an
other advocate. The only limitation of a public nature applicable to this 

1. Cf. C. DE DIEGO-LORA, commentary on c. 1482, Pamplona Com. 
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faculty is the prohibition on defrauding, through this measure, the norm 
that prevents and punishes the charging of excessive fees (c. 1488 § 1). 

Lastly, the functions of the procurator and advocate undoubtedly can 
be combined in the same person. This faculty was established expressly in 
the draft revisions of the CIC, but it was eliminated as unnecessary, since 
no legal norm prohibits the combining of both functions. 2 

However, confusion arises when the functions of curator and advo
cate are combined, as is common in our tribunals. This is because the cu
rator may appoint and revoke the advocate if he is dissatisfied with the 
way he is defending the party. Therefore, there could be conflicts of inter
est between subjects performing these two functions, and it is inadvisable 
to combine them. 

2. Cf. Comm. 10 (1978), p. 269. 
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Procurator et advocatus esse debent aetate maiores et 
bonae famae; advocatus debet praeterea esse catholicus, 
nisi Episcopus dioecesanus aliter permittat, et doctor in 
iure canonico, vel alioquin vere peritus et ab eodem Epis
copo approbatus. 

The procurator and advocate must have attained their majority and be of 
good repute. The advocate is also to be a Catholic unless the diocesan 
bishop permits otherwise, a doctor in canon law or otherwise truly skilled, 
and approved by the same bishop. 

SOURCES: cc. 1657 § §  1 et 2, 1658 § §  1 et 2; Signatura Deel., 15 dee. 
1923 (AAS 16 [1924] 105); PrM 48 §§ 1, 2 et 4 

CROSS REFERENCES: cc. 208, 1488 § 1, 1620,6° 

C OMMENTARY 

Carlo Gullo 

Requirements of the procurator and of the advocate 

This norm establishes the requirements for admission as a procura
tor or advocate before the lower ecclesiastical courts. 

According to law, these persons must have attained majority and be 
of good repute, therefore, they must have reached age eighteen and enjoy 
a good reputation. Thus, admission as a procurator or advocate in a lower 
ecclesiastical court does not require extraordinary integrity in christian 
life or active participation in the life of the ecclesial community, both of 
which are requirements for advocates of the Roman Curia according to 
the Motu proprio Iusti iudicis (Art. 3 sub 1). 

Moreover, advocates must be Catholic, unless the ordinary makes an 
exception ad casum due to particular circumstances. One's sex is not of 
any importance, because in this case there are no reasons to establish ex
ceptions to the fundamental principle of equality ( cf. GS 29) among the 
faithful ( c. 208).1 

He or she must also be "a doctor in canon law or otherwise truly 
skilled in canon law." Although in practice, the practice of admitting advo
cates with only a college degree is tolerated due to necessity, it does not 
seem to be allowed if the person is not truly versed in canon law, which 

1. Cf. Comm. 2 (1970), p. 185. 
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can be deduced from the fact that he or she teaches in state or ecclesiasti
cal universities, or at least in seminaries, or from the fact that-after hav
ing received the degree-has attended, passing the annual examinations, 
the Rota course or other courses that may be recognized as qualified to 
confer a diploma.2 

The ordinary or the moderator of the curia must approve advocates. 
As an exception, they may be approved ad casum. Advocates of the Rota 
do not need approval, because they are assumed to fulfill all these require
ments. 

Lastly, admission to the practice of the profession, as may be de
duced from c. 1488 § 1 and Art. 47 NSRR, is manifested by registration on 
the list, which does not imply acknowledgment of a form of self 
government for professionals qualified to practice law. In fact, in the ca
nonical system, there is no bar association even at a local level. Attempts 
to establish one always have been met by the ecclesiastical authority's re
fusal to acknowledge them. The last attempt before the Apostolic Sig
natura in 1972 probably failed because professional associations have 
autonomy of management recognized by law, especially with respect to 
discipline, which to a certain extent involves power of jurisdiction. This is 
denied in canon law for laypersons, the most numerous members of the 
legal profession, at least in Italy. It would be appropriate, for a variety of 
reasons, for the ecclesiastical authority to reconsider the solution at 
present, since the new Code, to a greater or lesser extent, recognizes this 
power of jurisdiction for the laity. 3 

In any event, to avoid an overly long process when the advocate nei
ther resides in nor is registered on the list of the local tribunal, it would be 
appropriate for the judge to attempt to have the party designate a local 
procurator. The reasoning behind Norms of the Tribunal of the Sacred 
Roman Rota 48 § 3, which seeks to have the procurators before the Rota 
Urben continenter incolunt, seems valid for any tribunal. 

Registration on the listor at least approval ad casum, are necessary 
and constitutive acts. One is not an advocate because one has passed the 
examination that grants the Rota diploma or because one is of legal age, of 
good reputation, a doctor or truly versed in canon law. Besides meeting 
those requirements, it is necessary to request admission, to be admitted 
on the lists of the various tribunals (Rota or lower tribunals), and to in fact 
be registered, when the mandate is presented, as well as throughout the 
entire period that the mandate lasts. This is a guarantee of public order. 
The ecclesiastical authority, through the list of advocates, provides a 

2. For example, the Pont. Gregorian Univ. offers courses leading to a degree in 
jurisprudence. 

3. Cf. R. FUNGHINI, "I laici nell'attivita giudiziaria della Chiesa," in J laici nel diritto deUa 
Chiesa (Vatican City 1987), pp. 114ff; S. BERLING6, "II Pontificio Consiglio per i Laici," in La 
Curia Romana nella Costituzione Apostolica Pastor Bonus (Vatican City 1990), pp. 443ff. 
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guarantee for the faithful who turn to the justice of the Church against any 
abusive practice of the legal profession by persons who, taking advantage 
of the good faith of the faithful, pass themselves off as advocates. The ex
istence of a professional list, which is easily accessible, also allows people 
who are not careful from being defrauded. If there is no approval ad ca
sum, failure to be registered on the list-which is almost always due to 
unacceptable reasons of fiscal ambush, with which the ecclesiastical pub
lic authority cannot connive nor approve-constitutes a certain element 
for configuring the case of an absence of a legitimate mandate, that is, a 
mandate conferred on a person who is suitable to perform the function, 
with the consequences foreseen by law regarding nullity of the judgment 
(c. 1620,6°). 
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1484 

Tit. IV. Ch. II. Procurators and Advocates c. 1484 

§ 1. Procurator et advocatus antequam munus susci
piant, mandatum authenticum apud tribunal depo
nere debent. 

§ 2. Ad iuris tamen extinctionem impediendam iudex po
test procuratorem admittere etiam non exhibito 
mandato,  praestita, si res ferat, idonea cautione ; 
actus autem qualibet vi caret, si intra terminum pe
remptorium a iudice statuendum, procurator manda
tum rite non exhibeat. 

§ 1. Before undertaking their office, the procurator and the advocate 
must deposit an authentic mandate with the tribunal. 

§ 2. To prevent the extinction of a right, however, the judge can admit a 
procurator even though a mandate has not been presented; in an ap
propriate case, a suitable guarantee is to be given. However, the act 
lacks all force if the procurator does not present a mandate within 
the peremptory time-limit to be prescribed by the judge. 

SOURCES: § 1: cc. 1659 § 1, 1661; PrM 49 §§ 1 et 4, 60 
§ 2: SN can. 177 

CROSS-REFERENCES: cc. 482, 535 

C OMME NTARY ------

Carlo Gullo 

Juridical nature and form of the mandate; admission without 
mandate in the case of urgency 

1. This norm regulates conferral of the mandate, although it does not 
specify who must confer it and what its scope is, unlike the draft revisions 
of the CIC. 

It seems fairly certain that the attribution of a mandate takes the 
form of a contract for services, with the consequent rights and duties typi
cal of every contract ( on the one hand, for the most insignificant proper 
right to be diligently protected; on the other, to be compensated with legit
imate fees). 

Paragraph 1 establishes that the procurator and the advocate, before 
beginning to perform their office, must submit to the tribunal an authentic 
mandate, which must have been accepted with the proper formalities. 
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Although c. 1659 CJC/1917 established that the advocate could not 
be admitted to perform the functions without first presenting speciale 
mandatum ad lites scrip tum , jurisprudence affirmed that it was unneces
sary for this act to be performed in writing. It was sufficient for the party 
to ratify it implicitly through his or her conduct. 1 This interpretation 
seems unacceptable, since it is unclear how and by whom the authenticity 
of a mandate can be certified, as the law requires, if the mandate is not 
conferred in writing. 

The certification cannot be granted by layperson who is an advocate 
before the ecclesiastical tribunals, because a layperson has no power of 
certification. This always implies a power of iurisdictio, 2 which does not 
belong to the laity, or to the advocate, unlike in many systems (e.g., the 
Italian system), unless this power is not expressly recognized by law. 
Moreover, nothing prevents the law from recognizing this power. If layper
sons can act as judges, if they have powers of decision within the PCL, it is 
unclear what prevents a certifying power from being expressly recognized 
on a more limited basis. However, certification of the authenticity of the 
mandate must result from an act of the competent ecclesiastical authority 
(the chancellor of the curia, the notary of the tribunal, the parish priest: cf. 
cc. 482, 535) or, according to one writer, by analogy, from a public official 
of the state (notary, official of the civil registry).3 

The mandate can be conferred by the party (by any person who is le
gitimately in the trial on the party's behalf), or by the judge (by the judicial 
vicar). In the latter case, the decree of appointment takes the place of the 
mandate. However, although for a private party the issuance of a mandate, 
unless otherwise provided by law, is understood to be effective for all 
grades of the process,4 this is not the case for the allocation of an advo
cate appointed by the judicial vicar, because each judicial vicar has juris
diction only over his own tribunal. Only before the Roman Rota is the 
appointment of a representative appointed by the dean understood, if not 
stated otherwise, to be for all possible instances, including any incidents 
taking place before this tribunal. 5 

1 . Cf. c. ANNE, November 8, 1963, in SRR Dec 55 (1963), pp. 761-762, no. 8, for a complete 
bibliography and study of the law regarding this point. 

2. Cf. the essential work of G. GISMONDI, fl potere certificativo della Chiesa nel diritto 
i taliano (Milan 1943), pp . 45-59; P.G . CARON, "Certificazione, II (Diritto canonico),"  in 
Enciclopedia giuridica, VI (Rome 1988), pp. 1-7. 

3. Cf. C. DE DIEGO-LORA, commentary on C. 1484, in Pamplona Com. 
4. Cf. c. ROGERS, March 20, 1964, in SRR Dec 56 (1964), p. 242, no. 7. 
5. Cf. TRR, Rheginen. , c. BRUNO, deer. , April 19, 1991, no. 4 (unpublished). 
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1485 

Tit. IV. Ch. II. Procurators and Advocates c. 1485 

Nisi speciale mandatum habuerit, procurator non potest 
valide renuntiare actioni, instantiae vel actis iudiciali
bus, nee transigere, pacisci, compromittere in arbitros et 
generatim ea agere pro quibus ius requirit mandatum 
speciale. 

Without a special mandate, a procurator cannot validly renounce an ac
tion, an instance or judicial acts, nor can a procurator settle an action, bar
gain, submit to arbitration, or in general do anything for which the law 
requires a special mandate. 

SOURCES: c. 1662; PrM 50 

CROSS-REFERENCES: cc. 1524-1525, 1713-1716 

COMME NTARY ------

Carlo Gullo 

The rationale for the norm is to protect the rights of the parties as 
thoroughly as possible. It is a reproduction of c. 1662 CJC/1917, except for 
the reference to the taking of an oath, because the oath no longer exists in 
the CIC as a specific proof. 1 Therefore, the norm is interpreted in accor
dance with c. 6 § 2, based on canonical tradition. 

Even if a procurator represents and acts on behalf of a party, for acts 
that are more serious, the law requires an ad hoc mandate, a special man
date. The procurator (not merely the advocate) may validly waive an 
action, an instance, or judicial acts ( cf. cc. 1524-1525)or perform a trans
action, agreement, or arbitration settlement (cf. cc. 1713-1716) only if the 
party has expressly authorized him for it, thereby conferring a special 
mandate. 

1. Cf. Comm. 10 (1978), p. 271. 
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§ 1.  Ut procuratoris vel advocati remotio effectum sor
tiatur, necesse est ipsis intimetur, et, si lis iam con
testata fuerit, iudex et adversa pars certiores facti 
sint de remotione. 

§ 2.  Lata definitiva sententia, ius et officium appellandi, 
si mandans non renuat, procuratori manet. 

§ 1. For the dismissal of a procurator or advocate to have effect, it must 
be notified to them and, if the joinder of the issue has taken place, the 
judge and the other party must be notified of the dismissal. 

§ 2. When a definitive judgement has been given, the right and duty to ap
peal lie with the procurator, unless the mandating party refuses. 

SOURCES: § 1: c. 1664 § 1; PrM 52 § 1 
§ 2: c. 1664 § 2; PrM 52 § 2 

CROSS REFERENCES: cc. 1519, 1620,6° 

C OMMENTARY 

Carlo Gullo 

Revocation of the mandate 

This canon contemplates revocation of the mandate and the duty of 
the procurator to lodge an appeal. 

Just as the appointment of a procurator and of an advocate arises 
from a mandate from a party or the judge, it may also cease because of re
vocation by the same party or judge, among other causes. For this revoca
tion to be effective, the procurator or advocate must be notified. If there is 
a lawsuit pending a decision because the decree of the joinder of issue has 
already been issued, revocation must be made known to the judge and the 
other party, because the act entails suspension of the instance (c. 1519 
§ 1) until the party names a new procurator, or if the party is negligent, 
until the judge appoints one ex officio ( c. 1519 § 2). 

Just as the appointment must be in writing, revocation of the man
date must also be in writing. The law does not require that this revocation 
be accepted or include reasons. In the same way, notwithstanding the op
posite practice in existence in the Roman Rota, it is unclear why a resigna
tion from a mandate made by an advocate must be reasoned by the 
representative and accepted by the party. 
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The revocation and, by analogy, the resignation of a mandate entails 
eo ipso a revocation of the advocate with which the directly-chosen repre
sentative may have associated, with its legal ramifications (c. 1620,6°) in 
the event that the representative continued acting without a new mandate 
from the party. 1 

Paragraph 2 of this same norm sets forth ad litteram the content of 
§ 2 of c. 1664 CJC/1917. It imposes on the procurator the duty to lodge an 
appeal against any definitive judgments burdening the client. The norm has 
its rationale in the fact that, because the terms of expiry for an appeal are 
brief, there may be insufficient time for a party and his or her procurator to 
consult and, after sufficient reflection, decide the best course of action. 

The recent interpretation of this norm, compared to authorized doc
trine, 2 jurisprudence of the Rota, extends this duty to the prosecutio ap
pellationis. 3 This interpretation violates the principle of judicial economy. 
The procurator cannot be forced to initiate appeals proceedings ( or to ini
tiate them only to waive them later, provided the other party accepts the 
waiver) if, after having read the judgment, the procurator realizes that it 
cannot be challenged. This provision is required because, reasons of ur
gency and caution with regard to the appeal ( which must be lodged within 
fifteen days) do not exist for the prosecutio (which can be lodged one 
month after the appeal). If this applies for the procurator with the trust of 
the party, it also would seem to apply ex analogia for the court-appointed 
procurator-advocate, who has no fiduciary relationship with the party, but 
only with the person who has appointed him or her. 

Therefore, it seems unacceptable to maintain that, inasmuch as a 
mandate for the court-appointed advocate is conferred in the Rota by the 
dean and not by the party, if the advocate allows the terms for appeal to 
lapse, liability for this lack of action cannot be attributed to the party, and 
the lawsuit cannot be declared ended, because the party would not be in a 
position to personally assert his or her own rights.4 

In the Rota, unless the tribunal allows the party to be personally 
present at the process, the advocate (including the court-appointed advo
cate) is at the same time the procurator, inasmuch as the procurator must 
be an advocate of the Rota and have a fixed residence in Rome. However, 
if there is no procurator, there is no problem, because the terms for ap
pealing and pursuing the appeal run from the moment the party, not the 
advocate, is notified. If there is a procurator, no distinction can be made 
between the procurator with the trust of the party and the procurator ap
pointed ex officio. 

1. For the problems regarding this question, cf. TRR, Rome, c. CLEMENTI, deer., January 18, 
1978 (unpublished). 

2. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal can6nico (Salamanca 1984), p. 41. 
3. Cf. TRR, Rheginen. , c. BRUNO, deer., April 19, 1991, no. 5 (unpublished). 
4. Cf. ibid., no. 7 c. 
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1487 Tum procurator tum advocatus possunt a iudice,  dato de
creto, repelli sive ex officio sive ad instantiam partis, 
gravi tamen de causa. 

For a grave reason, the procurator and the advocate can be removed by a 
decree of the judge given either ex officio or at the request of the party. 

SOURCES: c. 1663; PrM 51 

CROSS REFERENCES: cc. 751, 220, 1085, 1488-1489 

C OMMENTARY 

Carlo Gullo 

Removal of the charge of procurator and of advocate 

The norm establishes that, for a grave reason, 1 the procurator and 
advocate can be removed by the judge's decree ex officio or at the request 
of a party. Grave reasons include apostasy and the loss of a good reputa
tion, living in concubinage or having attempted a civil marriage, 2 the impo
sition of disciplinary and/or penal measures, and petition for removal 
from the register of advocates. They would also include conduct involving 
systematic obstruction, defrauding justice, and contempt for law or the 
tribunal. 3 However, in the latter cases, the judge must proceed with the ut
most sensitivity, in order to avoid running the risk that an attorney's ob
structionist attitude could be confused with a judge's arrogance and to 
avoid violating and destroying a party's right to defense through intimidat
ing attitudes towards the defender. 

Since the norm makes no distinction, the advocate and the procura
tor that may be removed are those that have been appointed by a party, as 
well as those appointed ex officio. This revocation can be decreed motu 
proprio by the judge (with the resulting suspension of the process, possi
ble right to appeal, etc.) or at the request of a party who has been given 
the advocate or procurator ex officio (e.g., due to damage incurred in the 

1. The commission wanted to emphasize that there must be a matter of gravity involved, 
and not simply be ajust case: cf. Comm. 10 (1978), p. 271. 

2. Cf. R.L. BURKE, "Commentarium de responsione in casu particulari de inidoneitate 
advocatorum qui in unione irregulari vivunt ad patrocinium in causis nullitatis matrimonii 
exercendum," in Periodica 82 (1993), pp. 701-708; Signatura, deer. Congr., July 12, 1993, 
ibid., pp. 699-700. 

3. Cf. TRR, Rheginen. ,  C. DE LANVERSIN, deer., February 16, 1994 (unpublished). 

988 



GULLO Tit. IV. Ch. II. Procurators and Advocates c. 1487 

performance of one's office), and the opposing party (in the event of obvi
ous obstructionism and defrauding of justice). 

A judge abuses his power4 when, without wanting to remove the ad
vocate, he believes that he can threaten the party with archiving the cause 
if the party does not voluntarily revoke the mandate of the advocate
procurator. 

4. Cf. TRR, Florentina, C. PINTO, deer. , January 9, 1987 (unpublished). 
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§ 1.  Vetatur uterque emere litem, aut sibi de immodico 
emolumento vel rei litigiosae parte vindicata pacisci. 
Quae si fecerint, nulla est pactio, et a iudice pote
runt poena pecuniaria mulctari. Advocatus praeterea 
tum ab officio suspendi, tum etiam si recidivus sit, ab 
Episcopo, qui tribunali praeest, ex albo advocatorum 
expungi potest. 

§ 2. Eodem modo puniri possunt advocati et procuratores 
qui a competentibus tribunalibus causas, in fraudem 
legis, subtrahunt ut ab aliis favorabilius definiantur. 

§ 1. Both the procurator and the advocate are forbidden to influence a 
suit by bribery, seek immoderate payment or bargain with the suc
cessful party for a share of the matter in dispute. If they do so, any 
such agreement is invalid and the judge can fine them. Moreover, the 
advocate can be suspended from office and, if this is not a first of
fence, can be removed from the register of advocates by the bishop in 
charge of the tribunal. 

§ 2. The same sanctions can be imposed on advocates and procurators 
who fraudulently exploit the law by withdrawing cases from tribunals 
that are competent, so that they may be judged more favourably by 
other tribunals. 

SOURCES: § 1: c. 1665; PrM54,1° 

CROSS REFERENCES: cc. 6 § 2, 1290, 1490, 1649 

C OMMENTARY 

Carlo Gullo 

Prohibitions and sanctions 

Paragraph 1 of the norm is almost a literal reproduction of c. 1665 
CJC/1917, except for the last subparagraph. Therefore, it can be inter
preted, pursuant to c. 6 § 2, with reference to the doctrine of the period. 

The law directly establishes three prohibitions: a) influencing a suit 
by bribery; b) bargaining for a share of the matter in dispute; and c) seek
ing immoderate payment, under penalty of nullity of any agreements vio
lating them, and of economic sanctions, in addition to the possibility of 
suspension and, in the event of a repeat offense, removal from the register 
of advocates. 
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The reason for this threefold prohibition is obvious: to prevent the 
advocate from taking advantage of the client's difficulties to gain undue 
advantage. Let us consider each of the prohibitions in particular: 

a) What does emere litem consist of? As the term expressly states, it 
prohibits the advocate from purchasing the lawsuit from the client; an ad
vocate cannot negotiate payment to the client to take over the client's 
rights at the end of the cause. If the client turns to the advocate for assis
tance in claiming a fund for the sum of one hundred million, the advocate 
cannot negotiate with the client for payment to the client of the sum of ten 
million in exchange for the right to collect the hundred if the case is won. 

b) Advocates are prohibited from negotiating for a share of the ob
ject of litigation. Therefore, an advocate cannot reach an agreement with a 
client stating that, if the case is won, the attorney will receive half of the 
fund the right to ownership of which is being claimed judicially. 

c) Lastly, it is prohibited for the parties to be charged immoderate 
fees. Obviously, in order to speak of excessive fees, it is necessary for 
there to be a schedule establishing the fees, which the law requires of the 
ordinary ( c. 1649) and, in some countries, of the bishops' conference. 1 
Therefore, excessive fees are those higher than the fees established in 
those norms. However, from a substantive point of view, it is necessary for 
these norms to have some specific point of reference. This is because the 
Church, its tribunals and its advocates live in this world, a world with eco
nomic laws that the Church cannot ignore. 

The most logical and just thing would be to relate the fixing of fees 
to the civil norms in force, which can be demanded-in accordance with 
c. 1290-because the advocate-client relationship can be classified as a 
contract for services. Obviously, the fees for an advocate working in 
Egypt, Poland or Brazil cannot equal those of an advocate working in the 
United States, England, or Italy, not because the quality or quantity of 
work is different, but because the economies and currency values are dif
ferent. Establishing fees that do not take all this into account involves 
demagogy, with the consequence of making it impossible to apply the 
norm and exposing whoever is unable to apply it to complaints from dis
satisfied clients. 

However, it must be born in mind that privately retaining an advo
cate is a luxury, and luxuries must be paid for. The fact that it is a luxury 
makes it a general principle that parties can be present alone in a process. 
Moreover, law allows those who can afford the costs to be defended by a 
public advocate, who receives fees from the tribunal and therefore is not 
paid by the party (c. 1490), unless indirectly to a modest degree from the 
costs of the process. Parties that cannot bear the costs are granted free 
legal aid. Why then should a person who can pay fees that are fair in 

1 . For Italy, cf. General Deer. of the CBI, November 5, 1990, art. 57. 
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connection with established fees in the same territory for comparable civil 
cases2 not pay them? What could the reasoning be? 

Paragraph 2 of the canon is new and is intended to prevent the 
abuses that took place in the 1970s, when it was discovered that some ad
vocates-obviously with the consent or due to ignorance of some tribu
nals-had diverted to Africa or to the United States Italian or Spanish 
causes that could not have been won before the competent courts. 

The norm, while criticized by some, 3 establishes that procurators or 
advocates may be punished if they remove causes from competent tribu
nals in order to receive judgments that are more favorable. According to 
this norm, a person cannot be punished who-using multiple forums of 
competence provided by law-presents a cause before one of them, e.g., 
when the cause is presented in the forum of the plaintiff, or when the par
ties mutually agree to reverse the roles of plaintiff and respondent. 

2. Cf. S. GHERRO, "Il diritto alla difesa nei processi matrimoniali canonici," in fl diritto 
alla difesa nell'ordinamento canonico (Vatican City 1988), pp. 15-16. 

3. The objection was that the law could not codify the recognition of the existence of 
more favourable tribunals. 
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1489 

Tit. IV. Ch. II. Procurators and Advocates c. 1489 

Advocati ac procuratores qui ob dona aut pollicitationes 
aut quamlibet aliam rationem suum officium prodiderint, 
a patrocinio exercendo suspendantur, et mulcta pecunia
ria aliisve congruis poenis plectantur. 

Advocates and procurators who betray their office because of gifts or 
promises, or any other consideration, are to be suspended from the exer
cise of their profession, and are to be fined or punished with other suit
able penalties. 

SOURCES: c. 1666; PrM 54,2° 

CROSS REFERENCES: cc. 1341ff 

C OMME NTARY ------

Carlo Gullo 

The norm is a literal transposition of c. 1666 CJC/1917. Therefore, it 
can be interpreted according to the meaning of the old law. We would like 
to set forth Torre's interpretation, quoted by Noval: "Verba prodere offi
ciurn ... intelliguntur ita de facto ex. gr. rnentientes aut falsurn in scripturis 
facientes, aut probationern efficacern vel statuturn particulare et decisi
vurn praeterrnittentes; et haec aut alia sive in favorern sive in praeiudiciurn 
clientis et turn ob dona aut pollicitationes turn absque illis idest ob quarnli
bet aliarn rationern."1 

In all these cases, the legislator establishes that advocates and proc
urators who have committed these offenses must be suspended from the 
practice of their office by the moderator of the tribunal, fined and pun
ished with other appropriate sanctions. 

1. Cf. J. TORRE, Processus matrimonialis (Neapoli 1956), p. 170. 
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In unoquoque tribunali, quatenus fieri possit, stabiles 
patroni constituantur, ab ipso tribunali stipendium reci
pientes, qui munus advocati vel procuratoris in causis 
praesertim matrimonialibus pro partibus quae eos seli
gere malint, exerceant. 

In each tribunal, as far as possible, permanent legal representatives are to 
be appointed, who receive a salary from the tribunal and who are to exer
cise the office of advocate and procurator, especially in matrimonial 
cases, for parties who may wish to choose them. 

SOURCES: 

CROSS REFERENCES: c. 1481 

C OMMENTARY 

Carlo Gullo 

Permanent legal representatives 

This canon is entirely new. It closes title IV, De partibus in causa, 
and regulates the establishment of the public advocate. 

The establishment of the public advocate before the various tribu
nals is suggested, not imposed. This can be deduced from the phrase 
quatenus fieri possit. In fact, this office, while albeit widely used in some 
countries, is foreign to other juridical cultures (e.g. , the Italian system). 
On the other hand, the creation of this office became necessary due to the 
losses caused by the absence of a private legal sector in some countries, 
such as those of Eastern Europe during the Communist domination. Any
one with a minimum of juridical experience in the apostolic tribunals is 
aware that some causes reach the Roman Rota after an iter of twenty 
years, with the burden of four or five decisions and ending with a favor
able result. These causes could have been decided much more quickly, 
with a positive result, if the parties had the opportunity to be guided by 
persons with technical competence in the collection of evidence and argu
ments. In practice, the lack of procedural equality (because one party who 
is ignorant of law was always opposed by another-the defender of the 
bond-having technical competence) kept judgments from being the re
sult of equality in the assessment of evidence. 

This office is not an alternative to the private legal profession. It op
erates together with it, as can be seen from the fact that these legal repre
sentatives act pro partibus quae eos seligere malint. Therefore, the right 
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of the parties to choose between a public and a private representative is 
retained. 

In spite of the terminology used, the public advocate does not per
form a public function, like the defender of the bond or the promoter of 
justice. Instead, the public advocate exercises an extremely private func
tion, representing and/or defending the party.2 However, there is no true fi
duciary relationship between the party and the public representative. If, 
on the one hand, the party can choose the said representative, the public 
advocate still cannot reject the cause or be paid by the party, because the 
representative receives ab ipso tribunali stipendium. By being a part of 
the structure of the tribunal, the public advocate has a fiduciary relation
ship only with the tribunal. 

If establishing this office is necessary, stabiles patroni must be es
tablished. The stability of the office is imposed to ensure for the represen
tative a minimum of autonomy in the performance of his or her office with 
respect to the judicial vicar, to which the representative is subordinate 
from a disciplinary point of view, as are all the other members of the court 
staff. It is necessary to appoint more than one person, in order to safe
guard the principle of equality. In fact, if one party could choose a public 
advocate and the other could not because there is only one, this latter 
party could feel that he or she has been prejudiced by the fact that the 
party's opponent has been defended by a person who belongs to the court 
staff. 

2. Cf. TRR, Clavaren. , C. COLAGIOVANNI, deer., March 29, 1990, no. 6 (unpublished). 
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TITULUS V 

De actionibus et exceptionibus 

TITLE V 
Actions and Exceptions 

DE DIEGO-LORA 

------- INTRODUCTION ------

Carmelo de Diego-Lora 

I. ACTION AND LAW 

1. Introduction 

A previous commentary on this title stated: "The subject of the ac
tion is the central theme of procedural law and of every process. "1 This 
statement is still accurate. The action is the point at which the aspirations 
for justice, latent in material juridical norms, come together with the ac
tual possibilities for achieving justice using the operative means of proce
dural law. This law provides legitimate channels for reaching just 
solutions to claims that interested parties present before tribunals and, 
when applicable, exceptions in opposition to the action presented by the 
subject against which the claim is directed. 

In the process, there is a formal confrontation of interested subjects 
before the judicial organ, which arises out of a confrontation in juridical 
life. The judicial function is exercised by putting the organ of judicial 
power into the service of the claim of a physical or juridical person who 
believes he or she has been affected by an unjust situation, according to 
the demands of the system. Either due to resistance created in the con
frontation or because the object cannot be obtained because of a legal 
provision, this power cannot be used. This requires that it be done through 
a judicial judgment. For the subject presenting a claim before a judge, it is 
presented as a situation of insoluble confrontation, which can be lawfully 
resolved only by a judgment. 

l. Pamplona Com, pp. 896--897. 
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The action becomes the legitimate means that make it possible for a 
situation that has arisen in the relationship between men to become a for
mal confrontation, subject to procedural laws, which allows the function 
of justice in the Church. The first effect of the action is initiating the pro
cess, by invoking the authority exercising judicial power to pronounce a 
just judgment in the presence of all the interested parties, by applying 
canon law to the specific case. Formally, the action makes use of the fa
vorable juridical appearance -the fumus boni iuris- for the process to 
begin. However, it is necessary for that appearance to be proven true, or 
the judgment will not be in favor of the party making the claim. After these 
considerations, the process comes to be a formal juridical instrument for 
a ruling on the action. The process is more than a process on whether the 
juridical appearance with which it is presented coincides, through appro
priate verification and the organ of justice, with the juridical reality 
claimed. This means that action and right are conceptually different phe
nomena. 

2. Concept of procedural canonical action 

Canon 149 1 makes the difference between action and right clear, 
when it states that every right is protected by an action. Canon 221 § 1 es
tablishes the right of the faithful to claim the rights they have in the 
Church. However, the canon notes that claiming a right is not the same 
thing as having a right. A claim makes it possible for a right that one 
claims to have to be affirmed and corroborated by evidence before the 
competent authority of the Church. However, the Church, when pro
nouncing its judgment on a claim, may state that the claimant does not 
have the right he or she claims. The dichotomy between action and right is 
the origin of the doctrinal controversy arising in procedural law regarding 
the concept of action: whether it is autonomous from the concept of enti
tlement to the right claimed, or if, on the contrary, it is so closely related 
with it, and dependent thereon, that, if the judgment is not favorable for 
the action exercised, it can be said that the action did not exist. In this 
doctrinal context, the only thing that could exist would be a right to ac
cess to the tribunal of justice and, consequently, a right to the process and 
to judgment. 

When one considers the autonomy of the concept of action depen
dent on and linked to the juridical-material reality, one may anticipate a 
concept approximating the action, because it is a procedural act: effective 
exercise, by legitimate means, through a formally formulated claim before 
an organ of judicial power, of the demands for justice latent in a confron
tational situation, different from the procedural confrontation itself, 
which is transplanted to this latter confrontation on the initiative of the 
claimant. Therefore, the passive subject of the action will be anyone who, 
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in the confrontational situation before the process, has at least a virtual in
terest opposed to the interest formulated in the claim. 

The actual exercise of the action corresponds to a juridical power 
belonging to a subject of the system, by which he or she can lawfully acti
vate the process by petitioning the Church tribunals. This juridical power 
is called the right to action. It may be defined as the right to the legitimate 
protection provided by the canonical process, with the hope of a favorable 
judgment, because the interests of a subject of the system are confronted 
with the interests of another, at least virtually, in juridical situations, or ac
tually with juridical consequences, which it devolves upon the Church to 
resolve, and which appear to the subject to be impossible to solve, either 
because of resistance from the party with the opposing interest, or be
cause they are juridical matters that the subjects cannot lawfully handle. 

3. Historical precedents 

It is interesting to outline the evolution of the Roman concept of ac
tion: "The term actio as well as the verb agere possibly were used not so 
much in the general sense of 'deed' or 'doing something', but in the special 
sense of putting on a small dramatic function as in the theatre . "2 The ini
tiative is of private origin, from the archaic period in Rome , although the 
participation of the magistrates came to stress the public interest in 
proper resolution of disputes, as well as vigilance in the compliance with 
the terms of the dispute . In the period of the procedure of the legis ac
tiones, the parties made their statements before the magistrate, abiding by 
rigid forms, full of ritual solemnity. The slightest mistake entailed a loss of 
what was sought. Moreover, the number of the legis actiones was very 
limited. In the in iure phase , once the complaint was formulated, if the 
magistrate believed that the petition was worthy of consideration, the litis 
contestatio was formulated and the action was granted, with the plaintiff's 
petition and the defendant's exceptions established. 3 Once the judge to 
whom the parties would submit the issue was designated, in the apud iu
dicem phase, the evidence was presented. However, the content of the 
judgment was determined by the actio that the praetor granted.4 

This system began to decline towards the second century B.C. ,  and it 
was replaced by the formulaic procedure . Without the action being sub
ject to the narrow limits or formal rigor of the legis actiones, a particular 
situation was considered and a formula was applied, so that, if the factual 
situation to which the juridical expression had been given was proven, the 

2. V. ARANGIO-RUIZ, Las acciones en el derecho privado romano (Madrid 1945), note on 
p. 17. 

3. Cf. A. o'ORS, Elementos de Derecho privado romano (Pamplona 1975), p. 68. 
4. Cf. A. o'ORS, Derecho privado romano (Pamplona 1986), p. 155. 
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right existed. The right would be adapted to the circumstances of the case, 
and the praetor could grant action, if he found that a right deserved it, 
without the need for abiding by the five predetermined legis actiones. 5 

The concept of action is a result of the acceptance by Justinian of 
Celsus' definition, at the full height of the procedure of the cognitio extra 
ordinem, in which the parties turn directly to the judge, set forth their 
case, and present whatever evidence they find appropriate. The action be
comes a generic way of asking for justice. 6 In the "Institutions" of Justin
ian, the concept is elaborated: actio nihil aliud est quam ius persequendi 
iudicio quad sibi debetur. 7 

4. The debate over the concept of action 

The debate regarding action arose in German juridical doctrine in 
the mid-nineteenth century, under the historical school of law and Miit
ter's criticism of Windscheid's comments on Roman action. Savigny, for 
whom action is the same subjective right that is put into motion as a con
sequence of a violation, inspired Windscheid. Action is a reaction of the 
same right when violated. For Windscheid, action does not arise from a vi
olation of the right, but from the power to impose that right through judi
cial means. However, what is significant to the process is the knowledge 
whether or not there is a right, not whether or not there is a right to act, to 
which a very widespread concept in the German field is opposed: the 
Klage, the right to complain, to demand juridical protection from the 
courts. With this, in accordance with his background in the Digest, he 
stressed the element of juridical protection of the right inherent to Celsus' 
concept of Roman action. On the other hand, the right to demand some
thing from another is the Anspruch, the claim of the plaintiff, which re
quired that there be a prior obligation. 

In 1856, the work of Windscheid was published. In 1857, Muther, in
spired by ideas from Hasse, published his monograph. In it, he considered 
action to be a right to juridical protection directed against the state, repre
sented by its jurisdictional organs. The figure of the Anspruch branches 
off in two directions. On the one hand, it moves toward the state in a claim 
for jurisdictional protection. On the other, it moves toward the obligated 
party, demanding the performance of an act. 

When Windscheid responds, admitting the right to act as a right 
against the state and in turn a right against the opponent, modern proce
dural law is generally understood to originate. Modern procedural law de
clares its autonomy from other legal systems that contemplate and 

5. Cf. J. IGLESIAS, Derecho romano (Barcelona 1972), p. 185. 
6. Cf. A. D'ORS, Derecho privado romano, cit., p. 169. 
7. JUSTINIANO, Instituciones, 4, 5, pt. 
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regulate juridical-material relationships, after noting the distinction be
tween procedural and substantive aspects in the same action, which ap
pear in the entire process. The procedural action constitutes a topic that 
will be discussed by many jurists of the era, some of them notable figures 
in the science of law. A trend of opinion emerged, shared by prominent 
writers such as Von Bulow, Degenkold, and Plosz , who believe that the 
basis of action is outside of the process. It is the right to act in a process, 
as a subjective right independent of the actual achievement of a private 
right, which is granted to anyone who turns to the judge demanding a de
cision on a dispute. Therefore, the right to action is an abstract right that 
belongs to anyone who petitions the courts. 

Wach was the main figure criticizing this position, denying that ac
tion could be reduced to a merely formal concept. For Wach, it is not a 
right against the state but against the opponent, who is obligated to bear 
the execution of the juridical defense rendered by the public authority. He 
maintains this thesis of the right to juridical protection. Although action is 
an autonomous right of a public nature, it constitutes a bridge to material 
juridical reality when deemed a means for the objective of the material 
right, even if it is not identified with the same right. It is sufficient for the 
person acting to have an actual interest in obtaining the protection and to 
assert it in a process. To Wach, the power to sue coincides with proce
dural standing. His doctrine demonstrates the autonomy of procedural 
law, as opposed to substantive law. 

Chiovenda, in agreement with Wach, maintains the autonomous na
ture of the right to action, distinct from the private subjective right. But, 
for him , it is not a right against the state, but against the opponent. The 
public authority should be concerned with executing the law. Action is the 
juridical power to give life to the condition to carry out the specific will of 
the law. If action protects a material right, the obligation to satisfy it con
stitutes the content of this right, not of the action. Therefore, the judgment 
does not generate any new obligation; it grants new power to the winning 
party. When the judgment is executed, the obligation ceases , similar its 
cessation due to voluntary compliance. For Chiovenda, action is a juridi
cal power, an expedient right-because it is used up in its exercise-to 
which the doctrine of optional rights is conceptually applied. With this 
doctrine , Chiovenda has reconciled action as a right to juridical protection 
and the proper subjective right. 

The issue is not close to being settled. Subsequent procedural doc
trine has continued to debate some of the previous doctrines, going so far 
as to remove the demands of justice latent in the substantive juridical sys
tem from the same procedural system, the latter being a mere formal vehi
cle for the former juridical substances , so that both systems remain 
uncontaminated, each with its own spheres of influence and reciprocal 
conditioning. Calamandrei, when referring to this debate, said: "although 
translated into technical procedural terms , there was really only one 
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problem in dispute: the relationships between individual interest and pub
lic interest, between citizen and State, between freedom and authority, 
which today surface in all fields of thought. "8 

Of what interest is this debate to the canonist? In spite of the environ
ment in which this debate has occurred, and the concessions to juridical 
positivism presented by many of the positions taken, canon law develops 
and is applied in a juridical-social environment that prevents it from being 
totally isolated from the juridical concepts surrounding it. It is necessary 
to acknowledge the major concomitance and reciprocal influences that 
civil and canonical juridical procedural techniques have had historically. 
One sign of the interest in the debate on the nature of the law of action is 
the work of Roberti, as well as the bibliography on the subject. 9 

5. Action in the CIC 

The CIC has given this title V the heading De actionibus et excep
tionibus. It is divided into two chapters. The first includes five canons 
under the heading De actionibus et exceptionibus in genere, and the sec
ond has five canons under the heading De actionibus et exceptionibus in 
specie. 

It should be noted that, despite the fact that actions and exceptions 
are always treated equally in the headings, only the first two canons refer 
to exceptions together with actions. The remaining eight canons do not 
discuss exceptions. 

Canon 1491 has an identical concept of the action as well as the ex
ception. Both defend the right, by which they have their own identity in 
connection with the quod sibi debetur of Celsus' definition, because they 
are not confused with the right itself nor are they the dynamic effect of the 
same right in view of a violation, although they have an intimate relation
ship to the right, with respect to which they function as armaments pro
tecting it. 

When cc. 1494 and 1495 mention counteractions, they treat them 
separate from the relationship that they could or should have with the 
right they protect. This is because in these canons, these actions appear as 
a purely procedural right, which the defendant has to obtain lawful pro
tection against the plaintiff, regardless of the right being claimed. More
over, only a vague reference to that protected right can be inferred when 
c. 1494 § 1 refers to the connection of causes or to a certain situation with 
compensation, as justifying the advisability of filing a counteraction. 

8. P. CALAMANDREI, "La relatividad del concepto de acci6n," in Estudios sabre el proceso 
civil (Buenos Aires 1945), p .  136. 

9. Cf. F. ROBERTI, De processibus, I (Vatican City 1946), pp. 68-71. 
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In connection with an accumulation of actions, regulated by c. 1493, 
there is also a focus of the action more than as a procedural protection of 
a right, as it is described in c. 1491, as an abstract right, the appropriate 
procedural exercise of which only can be prevented if some actions are in 
conflict with others, also with a vague reference (sive de eadem re sive de 
diversis) to an undetermined juridical matter dealt with by accumulated 
actions. 

On the other hand, cc. 1496 and 1497 expressly mention the rights 
that actions for provisional remedy protect, by which these actions appear 
as specific procedural rights, related to a subjective right that one believes 
to be threatened, with the resulting effects of damage feared for their 
holder (c. 1496), or as a right to ensure unpaid credit. 

Canon 1500 refers to possessory actions, which are not actions that 
protect subjective rights but which arise for the acknowledgment and pro
tection of factual situations that deserve to be protected through the pro
cess, regardless of the rights in which they could be justified. 

Therefore, it could not always be said from these canons-outside of 
what is described in c. 1491 and provided in c. 1495-that action accord
ing to the CIC is always a formal instrument for protecting subjective 
rights. In a previous work, 10 we noted, not only for possessory actions but 
also for actions for the nullity of marriage, that there was not a prior sub
jective right as a support for their exercise, but simply a juridical situation 
that was apparently valid, but which intrinsically displayed a radical de
fect that justified the declaration of nullity, when it was a question of nul
lity of the marriage. The action has its root in the same juridical situation 
that, due to the fact that the defect is present, calls for a judicial declara
tion that, because of the claim of a legitimate interested party, establishes 
the nullity of marriage before ecclesiastical society, with the resulting ef
fects for the spouses. Therefore, we stated, "Art. 2 of book VII, part III, 
title I of the CIC rightly includes the canons related to the active standing 
of the special process for nullity of marriage under the heading De iure 
impugnandi matrimonium; and its c. 1708, for the nullity of the sacred 
Ordination, uses the terms ius habent accussandi. " l l  Moreover, c. 1721, 
for the penal judicial process, provides that the ordinary will submit to the 
promoter of justice the acts of the proper penal investigation qui accusa
tion is libellum iudici ad normam cann. 1502 et 1504 exhibeat. 

In these latter cases, the CIC does not use the word action. Instead, 
other terms are used, denoting a procedural initiative of the subject, who, 
starting from a prior material-juridical situation, turns to the competent 
judicial organ, in the manner established by cc. 1502-1504, to ask that the 
process be opened and a favorable judgment be pronounced for the subject 

10. Cf. C. DE DIEGO-LORA, "La tutela procesal de los derechos en la Iglesia," in Ius 
Canonicum 34 (1994), pp. 55-64. 
11. Ibid., p. 60. 
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against another. This also occurs when absolute nullity of juridical acts is 
requested because of a violation of the provisions of cc. 124 § 1, 125 § 1 and 
the first subparagraph of 126, or when rescission of juridical acts is re
quested in the event of a defect that is not a cause for absolute nullity, such 
as in the situations described in c. 125 § 2 and the second subparagraph of 
c. 126. Moreover, the obligation to repair damage caused unlawfully, if not 
satisfied voluntarily by the person who caused it, justifies the fact that the 
party who suffered it may exercise an action for reparation of the damage 
( c. 128). Canon 1729 § 1 classifies the right of a party prejudiced by a crime 
to judicially claim reparation for damages as a contentious action. 

The CIC/1917 regulated actions in cc. 1667-1700. The CIC has short
ened this treatment in those general and special aspects related to the ac
tion, despite the fact that c. 1491 maintains the same concept of actions as 
c. 1667 CIC/1917. In the sessions of the Coetus studiorum de processibus, 
held October 23-25, 1978, although the schema had already been pre
sented with a more simplified systematic structure than that of the CIC/ 
1917, those canons were trimmed of issues related to petitory and posses
sory actions and their convertibility, as well as actions for interim relief 
and those referring to matrimonial causes, because they were thought to 
be more appropriately included in the section on marriage. Moreover, ac
tions for the nullity of juridical acts and actions for rescission were elimi
nated, because it was thought this regulation would be more appropriate 
among the general norms related to juridical acts. Chapter VI, dedicated to 
possessory actions and remedies was eliminated, because it was thought 
that it was preferable to opt for a suitable canonization of civil law. From 
that moment, the organization used for actions and exceptions in the CIC 
was exactly reflected in the draft legislation. 12 It is worth bearing in mind 
that the extinction of actions, regulated in cc. 1701-1705 of the CIC/1917, 
appears presently as cc. 197-199 in book I, under the title De praescrip
tione. These canons do not expressly use the word action. Rather, they 
mention terms characteristic of substantive law, which are prescription in 
law and obligations. Extinction due to prescription of a criminal action 
and execution of the sentence are addressed in book Vl, De sanctionibus 
in Ecclesia, in cc. 1362 and 1363. 

6. The juridical reason for petition 

Although c. 221 §1 refers to rights, it stresses the fact that protection 
must be ad normam iuris. It may be exercised if those entitled agree to 
obtain protection through administrative means, as well as if they use ju
dicial means. If protection is not achieved through administrative means, 
or if there is an insoluble juridical situation that the interested parties can
not handle, it will be possible to use judicial means in the ecclesiastical 

12. Cf. Comm. 3 (1980), pp. 67-81 .  
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forum in exercise of the right to be served by the organ of judicial power 
and the right to a process with juridical guarantees that are foreseeable 
and regulated in book VII of the CJC.13 However, c. 1476 extends proce
dural protection to everyone; therefore, juridical protection through judi
cial means is not limited to the baptized, as can be deduced from c. 221 
§ 1. In fact, this canon provides that members of the faithful have this 
right, but that does not mean that only they have it, since duly constituted 
juridical persons also have it (c. 1480). 

It must be noted that c. 221 § 1 refers to the faithful competit ut 
iura, quibus in Ecclesia gaudent, legitime vindicent atque defendant. 
Moreover, according to c. 1491, what the action or exception protects is 
quodlibit ius. This leads to the problem of whether only subjective rights 
can be protected in the judicial process, or only rights attributed to a given 
holder who, as the plaintiff, has in his or her favor the action of the corre
sponding claim; and as the defendant, if the plaintiff's claim is opposed as 
such, it will be done with the appropriate exception. 

However, in the CIC, claims are foreseen, before the judge and 
against the opponent, which do not necessarily derive from the fact that 
there is a prior subjective right in favor of the person exercising the ac
tion. In any event, what the plaintiff before the judicial organ affirms is not 
a claim to hold a right or to be acting on behalf of or in the place of that 
holder. What is affirmed is that one has the right to action, so that the 
judge or tribunal declares the nullity of a juridical act, a contract, or a mar
riage, which suffered from a radical defect that made it null from its begin
ning. Moreover, whoever claims against another contractual rescission is 
limited to maintaining the affirmation of the defect appearing in the juridi
cal act being challenged. Additionally, whoever requests reparation for a 
damage suffered, what he or she will affirm is the existence of this dam
age and what has been unlawfully caused by his or her defendant or by 
means of fraud. 

In view of these issues, one may wonder if, in the case of the exercise 
of these actions, these actions can be considered in such a way that they 
are only related to the process they stimulate in its initiation. Then, this 
type of claim could be classified as a mere exercise of an abstract right, di
rected by the plaintiff to the judge against an opponent, for the sole pur
pose of being met by the organ of justice and of being able to further the 
process, ad normam iuris, until the judgment is pronounced. It is worth 
considering the actions described above to recognize that, although they 
do not protect any prior right, they have a close relationship with factual 
situations from which juridical consequences result and from which juridi
cal power to demand justice arise, based on just favorable expectations. 

In book VII, every reference to action is also a reference, as that of 
c. 1491, to the right one is seeking to have protected. However, there are 

13. Cf. C. DE DIEGO-LORA, "La tutela procesal..." cit., p. 61 .  
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some specific references to factual situations from which insoluble juridi
cal disputes arise. Even criminal actions require not a right, but an investi
gation on the criminal act, on its circumstances and its imputability 
( c. 1717 § 1 ), which justifies the fact that the ordinary must decree that the 
promoter of justice must initiate a criminal process through the criminal 
complaint. 

The abstract right to turn to the tribunals of justice does not exist in 
the canonical system if there is not a prior claim by the plaintiff of a juridi
cal reason for the petition. Therefore, every judicial petition formulated by 
the party taking the procedural initiative is a judicial petition based in law. 
This juridical basis of every procedural claim is inherent to the canonical 
procedural activity. 

That juridical basis of the claim can consist of the declaration of the 
prior existence of a right that deserves to be protected. However, it also 
can consist of the fact that a subject, in connection with a juridical situa
tion or a prior fact, claims to have an interest that deserves protection and 
seeks to have it satisfied according to the spirit of justice inherent to the 
canonical system. It is called legitimate interest. At times, in the context 
of justice that the canonical system seeks to establish, even the right will 
deserve to be unprotected by the action, in that the action comes from the 
right, as long as the right is not exercised within its just limits. 

The right that one is seeking to protect cannot be a right that one is 
seeking to establish, for example, through fraudulent evasion of law or an 
attempt to abusively exercise it, especially if it prejudices a third party. If 
an action exercised based on a certain juridical entitlement, which is pro
cedurally verified, can be challenged in an exception, with the defendant 
claiming the fact preventing it from being exercised outside or against the 
just objective governing the canonical system, the action cannot be suc
cessful, even if it is based on law. Therefore, on these occasions, for the 
person exercising an action, it will not be enough to prove the right. The 
party also will have to prove that he or she is acting by virtue of a legiti
mate interest justifying the granting of the procedural protection sought. 

When the action does not tend to protect any prior subjective right, 
but is exercised because of a legitimate interest emanating from a prior ju
ridical situation or a mere factual situation from which juridical conse
quences result, the party making the claim will have to: a) describe in the 
complaint that situation and the juridical effects resulting there from for 
the plaintiff, resulting, for the plaintiff, from a legitimate interest deserv
ing judicial protection; b) prove it with suitable evidence. In this way, on 
every occasion, it will be the legitimate interest that in justice supports the 
plaintiff 's claim. When the plaintiff is in turn the possessor of a right, 
which he or she seeks to have protected by the action, it will be sufficient 
to affirm and prove the right for it to be presumed that the person claiming 
to possess it consequently enjoys the legitimate interest. Only when the 
opponent challenges or contradicts it must the plaintiff prove that, with 
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the right, that interest is also present. On the other hand, when it is be
lieved that the action emanates from the aforementioned situation, the le
gitimate interest linked to its person will have to be proven first. 

Regardless of any figures of indirect standing, because of substitu
tion or representation, which may occur, in general, ad causam standing 
in strict terms is correlative to the entitlement to the action. In short, for 
the action, it is the legitimate interest to be judicially protected that is the 
basis for its existence and makes it possible for the situation to be trans
formed, on the initiative of the party with the interest, into sufficient 
cause for obtaining the judicial protection and initiating the process, the 
sphere in which the protection takes place. 

Therefore, in the canonical system, neither the right to turn to courts 
of justice in the Church, nor the right to initiate the process, occurs inde
pendently of the right to seek a specific juridical res, the affirmation of 
which, duly founded, is what allows access to the tribunals and for them 
to give way to the process. From this point of view, according to Chiov
enda, the action is an expedient right, a non-mandatory right, but not nec
essarily for the application of the particular will of the law, but for the 
introduction of justice in ecclesiastical society, in the bilateral and multi
lateral relationships of its members. This occurs when the will of the party 
who can exercise the action asks the tribunal to agree to the quid 
( c. 1504, 1 °), through a decree admitting the complaint, which is the formal 
expression of the procedural claim. This quid is formulated in the com
plaint, after subjection to the process, and to its effects, of the subjects in
volved passively, in that they have, at least virtually, an adverse interest. 

Therefore, every complaint must indicate which right the plaintiff is 
basing it on, as well as the facts and the evidence of what is stated therein 
( c. 1504,2°). These complaints include the oral plea: c. 1503, even if in this 
case the technical perfection of its drafting is minor or is expressed in ele
mentary terms, but must of necessity be expressed. If these requirements 
are not contained in the libellus of the lawsuit, the complaint must be re
jected in limine litis by the judge or the presiding judge of the tribunal 
(c. 1505 § 2,3°). The petition also must be rejected when, concerning that 
quid being requested, the judge can infer with certainty that it lacks 
grounds, neque Jieri posse, ut aliquod ex processu fundamentum appa
reat (c. 1505 § 2,4°). 

7. The consistency of the action is brought about in "quid petatur" 

The necessary juridical basis of what is asked of the judicial organ is 
what justifies the action and initiates the activity of the judicial power in 
the Church and the opening and progress of the process. What is requested 
by the plaintiff-intimately dependent on the causa petendi-is deter
mined by the juridical foundation supporting the petition, which sets forth 
the demand for justice inherent in the specific case, as described by the 
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plaintiff in the libellus. In each case, the action will have the name derived 
from the causa petendi being claimed. Some of the names for the action 
include nullity, rescissory, for reparation of damages, for interim relief, 
possessory, etc. However, it is not the name that concerns us, but their 
basis and whether what is being requested is consistent with what its 
cause and basis is. Some have their names in the CIC, but most do not. 
Moreover, for some specific purposes, those for execution of the judg
ment, the CIC sets forth the classic distinction between real and personal 
actions according to the nature of the res on which the execution takes 
place (c. 1655). Nevertheless, their designation in the canonical procedural 
system today is immaterial. What is important is determining precisely to
gether with the petition what the cause of action is : both together consti
tute the object of the process. Indicating the specific cause of action is at 
times an opportunity for an attentive demand individualized by the CIC, as 
in causes for the nullity of marriage (c. 1677 § 3) and for the separation of 
spouses ( cc. 1152 and 1153). 

What is important at this juridical moment is to specify the quid: a 
quid juridically caused and sufficiently described in the petition. 

That quid petatur states that those who are petitioning seek to have 
the judicial organ, at times, pronounce merely declarative judgments, on 
realities that it is fair to recognize; at other times, constitutive judgments, 
at times being pronounced for the juridical creation, by the modification 
of the pre-existing juridical rights, relationships or situations, or their ex
tinction; at other times, condemning judgments, from which result obliga
tions to give, do or refrain from doing something. The fact that different 
types of reasoned petitions can be formulated that will give rise to various 
types of judgments, distinguished according to their pronouncements, 
leads procedural doctrine to classify actions as declarative, constitutive, 
and condemning actions . However, these different actions have a com
mon denominator : actions, like specific rights, despite the variety in 
which they can acquire consistency in petitions from which they derive, 
always lead implicitly to the same thing, for a favorable judgment to be 
pronounced, in expectation of which the petition is formulated. Therefore, 
the procedural action in the canonical system is an optional right, but it is 
also a right that exists to the extent that it is converted to procedural ac
tion with the presentation of the petition before the organ of justice. The 
action achieves existence when it becomes present when revealed, to the 
extent that it is a formal expression manifested in the libellus of the law
suit and this libellus is presented to the judicial organ. 

8. Juridical probability and expectatison of a favourable sentence 

How is it possible to classify action as a right that opens with the ex
pectation of a favorable judgment, when it is possible for the judgment to 
be pronounced contrary to what is requested by the plaintiff? 
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The action is exercised and immediately proceeds to the process. All 
activity arising with the action itself rests on the proper and personal ap
praisals and opinions of the party exercising it. In this way, the procedural 
action takes us into a world that then requires proof for a final pronounce
ment by the judicial organ. Everything that goes into the process is sub
jected to juridical criticism. The action uses the subjective belief of the 
party. On the other hand, to pronounce a judgment, the judge needs moral 
certainty. The descriptions that the plaintiff gives in the petition to sup
port the right for which a favorable judgment is expected, give us some ju
ridical probabilities that what is asked for is just and deserv ing. That 
fumus boni iuris, without which there is no action, is enough entitlement 
to submit to the judgment of the judge or tribunal the quid petatur, and its 
cause, but that subjective appraisal of the right by the interested party is 
not the same thing as actually having it. 

The fumus boni iuris is sufficient cause for there to be a process 
and trial in the tribunal, but it is not sufficient cause for the judgment to 
be favorable. The right to action is a right subject to the judgment of some
one who is not a party; just as any argument that tends to convince of the 
right, or any evidence presented supporting said declarations, is subject to 
this judgment. The action belongs to the party who formulates these dec
larations. The juridical probability makes possible the existence of the 
process and the judgment, but not the agreement between the judgment 
and the petition of the party. The juridical probability in which the parties 
take refuge, a product of the statements contained in the complaint ,  
makes possible the entire unfolding of the process until the judgment, but 
it cannot determine the content thereof. The judgment does not devolve 
upon the party who has the right to action, but upon the judge or the tribu
nal. The right to action does not for this reason cease to be a right that 
leads to a judgment favorable to the will of its possessor, the plaintiff. 
However, as many other rights have limitations, and in this case the limita
tions come from the very nature of the right to action , in that it is a proce
dural right, which is exercised in the process and only for it ,  subject to 
limitation of the formal channel in which, based on the juridical probabil
ity arising from reasoned statements, it usually produces all the proce
dural effects that the same procedural law provides, in expectation of a 
favorable judgment. Nevertheless, this judgment is not a direct conse
quence of the action, because it does not belong to the power of the party, 
possessing the action, but to the power of the judge or tribunal that will 
rule on the action. 

Therefore, the action is the expectation of a favorable judgment and, 
because the party has this expectation, the action is exercised. In this con
text, the exercise of action has all the formal effect derived in the proce
dural sphere, even if the action is intimately related to the world of 
juridical-material realities, regardless of whether the judgment meets the 
expectations of the party possessing the action. The party, from his or her 
right to action , cannot make use of the main issue of the process, of the 
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merits of the case. Even if it is connected because it is a concrete action, 
this causal connection is found only in the intention and in the plaintiff's 
statements of will, even if it is supported with objective reasons. However, 
its functioning will only take place temporarily in the process, to the ex
tent that the juridical probabilities are worthy, prima facie, of juridical 
protection, of the attention given them by the judicial organ in the pro
cess, where the action acquires juridical verification. 

Nevertheless, an action does not bring about a favorable judgment. 
Its effectiveness ends now in which the procedural activity is pending a 
judgment before the organ of justice. The action continues to retain the 
force of a petition and determines the judicial pronouncement, which 
must respond to what is requested, but does not affect the autonomy with 
which the judge must issue the judgment. The action is a right of the party; 
the pronouncement of the judgment, even if it is an effect of the action, is 
within the exclusive competence of the organ of judicial power. The right 
to action cannot invade this juridical space, which does not belong to the 
party. The right to action expects a favorable judgment, affects the judg
ment of the judge, which must only respond to what was asked, but does 
not determine, nor can determine in any way, the ruling itself which is is
sued in the judgment, the sole function of the judicial power. 

II. ON EXCEPTIONS 

l .  In the CIC 

The secondary attention given to exception in title V is understand
able, because the exception does not start the process. It does not have 
the leading role that the action has, because it allows the interested sub
ject access, through a claim against another, to the organs of judicial 
power, the initiation of the process and the resulting progress of the activ
ities that are driven by virtue of that expectation, to a favorable judgment, 
which is linked to the exercise of the action. The action has the force to 
make possible the shift from material juridical realities to the formal jurid
ical realities that take place in the process. None of this occurs with the 
exception, which is a protection, distinct from the action, which the rights 
also have. It is distinct because the c. 1491 distinguishes it when it says 
sed etiam exceptione. 

From cc. 1459, 1460 and 1462, it may be deduced that the exception 
is a procedural means for opposing any action or actions exercised at 
times for procedural reasons, at other times for juridical-material reasons 
(see commentaries to cc. 1459, 1460, and 1462). Therefore, exceptions are 
a means of protecting the subjective right that the passive party in 

1009 



cc. 1491-1500 Bk. VII. Pt. I. Trials In General DE DIEGO-LORA 

the process can use in his or her favor-a quo petatur, in the words of 
c. 1504,1°-for the person who comes to be the defendant in the process, 
after the lodging and admission of the petition, to object to the action. 

Exceptions are not mentioned in any canon ref erring to the citation 
of the defendant or to the litis contestatio, in the ordinary written pro
cess. Canon 1507 § 1 only states, concerning the citation, ad litem con
tes tandam and ex scriptus responsionibus. Paragraph one of c. 1513, 
regarding the litis contestatio, only states ex partium petitionibus et res
ponsionibus desumpti, while, in § 2, possunt vel in responsione ad cita
tionem exprimi vel in declarationibus ore coram iudice factis. Not 
counting cc. 1491 and 1492, and references to exceptions in cc. 1459, 1460 
and 1462, it seems that specific references to exceptions are of no interest 
in the ordinary contentious process, at least explicitly. 

On the other hand, other canons, such as c. 1449 § 1,  classify as an 
exception the opposition that arises through the recusal of the promoter 
of justice, the defender of the bond or another minister of the tribunal. 
Moreover, by analogy, the defendant's recusal of the judge can be under
stood as an exception, although cc. 1448-1451 do not use the term excep
tion to regulate the recusal. Another general provision, c. 1452 § 2 ,  
provides that the judge may compensate for the negligence of the parties 
in the process and authorizes him to file exceptions quoties id necessar
ium censeat ad vitandam graviter iniustam sententiam. 

On the other hand, outside of the trial itself , competencies are 
granted to the executor of the judgment in c. 1654 § 2, Vida de exceptioni
bus circa modum et vim exsecutionis. Above all, it is in the oral conten
tious process, after the defendant gives the written answer (c. 1659), when 
the importance that exceptions may have within the defenses to be exe
cuted within the process itself is stressed. Even c. 1660 authorizes the 
judge to indicate a term for the plaintiff to respond to said exceptions, and 
to take charge of the object of the dispute. Likewise, within this process, 
once the moment arrives for the acts of the hearing of the parties before 
the judge to be drafted, c.1664 orders the notary to set forth in the acts pe
titiones et exceptiones advocatorum. 

It must be procedural doctrine that will explain exceptions and the 
defensive role they have for the defendant in the canonical process. Rob
erti dedicates the last pages of his Vol. 114 to exceptions, enlightening us 
about their Roman origin. For this purpose, he uses Ulpiano's definition: 
"Exceptio dicta est quasi quaedam 'exclusio' ,  quae opponi actioni 
cuiusque rei solet ad excludendum id quod in intentionem condemnation
emve deductum est." In classic Roman law, it consisted of a clause in
cluded in the formula , by which it was understood that the case was 
excluded from the general mandate of the conviction. In Justinian's law, 

14. Cf. F. ROBERTI, De processibus, cit., pp. 671-679. 
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according to Roberti, exceptions are confused with any other type of de
fense. Roberti states that this also occurs in modern codes. 

2. Exception is a right in the process 

For Roberti, there is a broad concept of the exception that includes 
any denial of the action, and a strict concept, which is the one that ex
cludes the action. This second concept is the current CI C's concept of the 
exception, as was also the case in c. 1667 CIC/1917. It appears in the CIC 
as a right of the def end ant against the action being exercised. Garcia
Failde says that it is "a means by which the action is confronted either in 
an attempt to exclude ( cf. the exception of finished lawsuit, the exception 
of incompetence, etc.) or to delay ( cf. the exception of suspicion, etc.) the 
process."15 

There seems to be no doubt that the defenses understood as nega
tions-€ither only of the facts set forth by the plaintiff or, on the other 
hand, of the juridical consequences deduced therefrom in the complaint, 
in which case it more correct to speak of a contradiction-are not exactly 
exceptions according to the code's concept. This is not only because the 
exception must have its own independence, but also because it has its 
own consistence. The exception is only conceivable, to the extent it is 
manifested when exercised in the process as a right of the defendant 
against the plaintiff's action, but needs to be exercised against the action 
to be manifested. Without the antecedent action, using the term and con
cept of exception is meaningless. However, once the appropriateness of 
claiming the exception exists, the exception demonstrates its consistency, 
even if it depends on the fact that the action has first been exercised. 

For the CIC, the exception is focused, not on all the possibilities, but 
on one of its foreseeable aspects, because it is a means of protecting a 
prior subjective right. However, the action does not only protect rights, 
but legal and factual situations with juridical consequences. This is be
cause it also protects the legitimate interest of a subject of the system to 
be protected judicially therein. The same thing occurs with the exception 
when this subject is procedurally attacked in this situation. Some of the 
examples indicated by Garcia-Failde remind us how the exception does 
not always coincide with the prior existence of a prior subjective right 
that it can protect if claimed. For example, when c.1627 provides that the 
plaint of irremediable nullity can be continuously lodged as an exception, 
it does not refer to any prior right of the defendant, but contemplates the 
reaction that the defendant can have in connection with a juridical situa
tion derived from a judgment that one wishes to have executed in preju
dice thereto, even though this judgment suffers from an irremediable 

15. J.J. GARCIA-FAILDE, Nuevo Derecho Procesal Canonico (Salamanca 1984), p. 17. 
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defect of nullity. All the procedural exceptions still have, as a whole, those 
characteristics, because they arise from improper situations, which de
serve to be challenged. 

Therefore, the exception is a defendant's right to defense that is a 
procedural right that can effectively protect a supposed subjective right of 
the defendant against the action exercised by the plaintiff. However, it 
must also be considered as a procedural right with a broader scope, based 
on the protection of the legitimate interest of the defendant in objecting in 
justice to what the plaintiff requests in the complaint. The protection of le
gitimately-exercised subjective rights as well as the protection of other le
gitimate interests, from the defendant's point of view, give the defendant 
the right to a procedural exception as a procedural right with proper jurid
ical consistency, albeit only regarding possible exercise in the process, the 
sole sphere in which the exception can be exercised and where, once 
claimed, it acquires juridical relevance and possible efficacy if the juridi
cal basis on which it is alleged is proven. 

The phenomenology with which exceptions are presented in the pro
cess is varied. It depends on the factual and juridical situations in which 
the defendants find themselves with respect to the persons and things that 
make up the procedural relationship, arising from the exercise of the ac
tion and of the subsequent citation for the passive subjects to answer and 
defend themselves. However, all exceptions consist of an affirmation be
fore the judicial organ of a fact claimed against the affirmation of the 
plaintiff, so the complaint will be rejected. This fact must be proven by the 
defendant, according to the rules of the burden of proof set forth in 
C. 1526. 

3. Procedural exceptions: their characteristics 

Exceptions can be for the purpose of disqualifying the process in 
which the action is presented, preventing it from being the proper legal 
channel for that action to be successful as the plaintiff used them to for
mulate his or her requests. These are the procedural exceptions. Exam
ples of this type of exceptions are described in cc. 1459 and 1460. 

Common to all these exceptions is the fact that they oppose the exer
cise of the respective actions, but without resolving in any case the basic 
issue of the case in chief, which remains intact. Through the procedural 
exceptions, the claimant argues that the procedural suppositions for the 
process to begin validly have not been observed. At other times, it will 
refer to the requirements that must be met, but the noncompliance with 
which entails a violation of law. These defects, shown to the judge in a 
timely manner (as can be, e.g. noncompliance with the norms regarding 
relative competence), force the process to stop until the incidental claim 
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arising from the exception is resolved, and even, eventually ends the same 
procedural activity that already began. 

When procedural defects refer to the procedural requirements, the 
judge or the presiding judge of the tribunal receiving the complaint must 
give notice thereof and reject it according to the provisions of c. 1505 § 2. 
Only if they are mere formal defects is when c. 1505 § 3 allows the plaintiff 
to make corrections. It is not unusual-when they are essential proce
dural defects, which will affect the validity of the process and of the judg
ment-for the exception, which is still by nature a procedural right of the 
party, to become a duty to give notice as the responsibility of the juridical 
organ itself, as authorized by c. 1459 § 1 .  That can be justified for the sake 
of judicial economy, contrary to some activities that are useless because 
they are radically null. However, it can also be determined in the service 
of the gravity with which the process must be handled by the organs of ju
dicial power, the proceedings of which, unfolding in the public sphere of 
the process, must from the beginning aspire to validity, regardless of the 
ultimate result with which the judgment is pronounced. This ex officio 
proceeding of the judge in the cases of procedural nullity, making use of 
the exceptions, which in principle are rights of the parties, is in turn con
sistent with that general power that c .  1452 § 2 grants to the judges to 
compensate, in service to the justice of the Church, for the negligence of 
the parties, by being able to use the exceptions if they can help to avoid a 
gravely unjust judgment. These provisions are manifestations of the ca
nonical system favoring objective justice, and an attempt to prevent the 
initiative and dispositive power of the parties from making the process 
into a risky instrument that could serve in some case the stronger party, or 
the party with better technical assistance, prejudicing the party that justly 
deserves judicial protection in the case. The institutional objective that 
the canonical process seeks to carry out authorizes these judicial initia
tives against the absolutization of the principle of parties' initiative. 

Procedural exceptions, since they are not used to resolve the basis 
of the issue of litigation, prevent the judge from pronouncing on the action 
presented. Therefore, even if the exception places the process in a defini
tive crisis, preventing it from proceeding on to the judgment on the case in 
chief, it must be presented as a "preliminary" matter, and in principle-re
gardless of any success in its presentation-it is exercised as a dilatory 
exception (c. 1459 § 2), that is, as an exception that halts the progress and 
hinders its progress until the judicial organ issues its ruling on the excep
tion. If this ruling is in favor of the exception, normally the case in chief is 
extinguished. However, if the procedural exception is not sustained, the 
case in chief may proceed towards the definitive judgment. Therefore, 
given that preliminary nature and that dilatory nature of the procedural 
exception, it is understandable how c.  1459 § 2 provides, in principle, that 
these exceptions must be presented before the litis contestatio, to avoid 
procedural activities lacking validity. 
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4. Peremptory exceptions: their nature 

Juridical phenomena distinct from procedural exceptions are state
ments of the defendant directed not against the initiated process and its 
circumstances, but against the very action exercised by the plaintiff. 
These exceptions are directed against the rights claimed by the plaintiff, 
or are intended to deny the legitimate interest with which the plaintiff sup
ports the claim. They can also be used to excuse the defendant because he 
or she is at least virtually holding the adverse interest maintained by the 
plaintiff in the complaint, when lodging the action against a certain sub
ject and not, on the contrary, against another who has nonetheless been 
called to the process. These exceptions, which are classified as peremp
tory, are presented-and in turn require evidence-to disprove the very 
object of the process, as configured by the plaintiff and by the subsequent 
formulation of the issue, as well as to discredit the active and passive 
standing as claimed by the plaintiff in exercising the action. 

Should the peremptory exceptions be successful, against the factual 
and legal statements of the plaintiff, the plaintiff's action will lose its con
sistency, become without effect, or better, be rendered useless, because it 
lacks justification. The characteristic of the peremptory effect of these ex
ceptions is that the process is not halted, but it continues towards the 
judgment, but the judgment will deny the requests of the complaint 
(c. 1608 § 4). In fact, peremptory exceptions, as regards the action, will be
come, together with the action, the very basis of the litigation, the so
called issue of merit. 

Peremptory exceptions are also designated as substantive excep
tions or exceptions of a material right. In principle, it is worth stating 
that they are not dilatory, although in historical law, some juridical
material exceptions have been presented as dilatory exceptions: this oc
curred with exceptions of pactum non petendo, for contract noncompli
ance by the plaintiff, or the exception of anticipation of the action due to 
noncompliance with a term or condition in the personal obligations. They 
have been able to be considered as dilatory exceptions even if they af
fected the substance of the litigation. However, the efficacy of the excep
tion did not destroy the action exercised but left its efficacy suspended 
until compliance with the other part of the agreement, or until its term for 
demandability arrived, or in the event that the condition was satisfied. 

Considering these phenomena as originating dilatory exceptions still 
seemed anomalous and truly exceptional. And on occasions it has only 
helped procedural doctrine create this intermediary figure, of a substan
tial and dilatory nature, as a way of introducing a wedge into the clear dis
tinction between procedural actions, which in turn are dilatory, and 
substantive actions, or of material law, of a peremptory nature. At times, it 
has been forgotten that it would be more appropriate to speak of the laps
ing more than of the delay of the same action exercised as described by 
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the plaintiff. In these situations, the identification of the action would nor
mally lead to allowing the process to progress until the judgment to ab
s olve from wha t was request e d in the complain t, because the 
configuration of the request did not correspond to the action that should 
have been exercised. This does not mean that, once the appropriate time 
comes, the possibility of presenting the action would be completely ruled 
out. The configuration of facts subsequently presented, creating in justice 
a new formulation of petitions, deserves to be handled later; because in 
fact the cause of action has been modified to the extent that the action 
then exercised is distinct from the previous one that was rejected. 

5. So-called mixed exceptions 

Peremptory exceptions that can be presented as dilatory exceptions 
are, in my opinion, only the so-called mixed exceptions, which are set 
forth in c. 1462 § 1 of the CIC It is not that they are dilatory by nature, be
cause they are peremptory, and some, like the adjudged matter exception, 
can be perceived ex officio by the judge or tribunal (c. 1642 § 2 in fine). 
That is, their efficacy is directly motivated for the purpose of discrediting 
the action exercised, denying it the possibility of any efficacy when an op
posing juridical act is affirmed, which eliminates any hope that the action 
exercised can be successful. The juridical situation prior to the exceptions 
described by c. 1462 § 1 had been definitively resolved by other juridical 
phenomena such as the transaction, adjudged matter, finished lawsuit, ar
bitration decision, which have in turn given rise to new juridical situations 
from which new actions derive , usually of an executory nature, but with 
that prior juridical situation being ruled out , for the future, as a source of 
actions, inasmuch as this situation was extinguished or substantially al
tered by new juridical acts, constituting new juridical and factual situa
tions. 

Not only a fundamental reason of judicial economy lends weight to 
their being exercised as dilatory exceptions, but to that is added the weight 
of the documentary evidence, and many times through the public docu
ment by which those juridical acts are usually granted, which simplifies the 
need to develop the procedural adversarial action to its full extent. There
fore, it is advisable for them not be presented as peremptory exceptions in 
the joinder of issue (c. 1462 § 2), but , as the same dilatory exceptions, be
fore the joinder of issue ( c. 1459 § 2). Through this special proceeding, it is 
possible to avoid this type of incidental matters, unnecessary activities, be
cause the evidence of the mixed exception is easily presented through a 
preliminary proceeding. Their dilatory nature does not proceed, then, from 
the nature of the exception itself, but from the procedural opportunity that 
the legal provision offers the party, who can exercise it, for reasons of judi
cial economy, so that issues with a clear solution are definitively resolved, 
without having to wait through the entire process. 
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6. The diversity of the nature of acts, the reason for peremptory 
exceptions 

One last reference to the facts set forth in peremptory exceptions. 
They are facts that would normally be effective by themselves. They are 
facts that have extinguished, when presented, the right of the plaintiff or 
the same action that the plaintiff could exercise, or they are facts that pre
vent the initiation of the action, or that have substantially altered the ju
ridical situation with which the action could be previously justified. 
However, these facts must be made known to the judge for the judge to 
hear them and rule on the request resulting from the action exercised, 
with full knowledge of the cause. 

Other times, there will be exceptions that also need to be lodged, be
cause the factual phenomena that support them have not extinguished, 
radically altered, or prevented, with their own initiation, the prior situa
tion, but exclude the exercise of the action only if said new fact is set forth 
by the defendant. These latter exceptions always function through the will 
of the party who at the proper moment in the proceedings chooses to 
present and prove them: ope exceptionis. If the defendant did not do it, a 
judgment recognizing the action to his or her detriment would be just, be
cause the action exists and the excluding factual allegation belongs to the 
juridical patrimony of the will of the litigant. 

In medieval law, these exceptions were called exceptionis iuris. 16 

They also have been classified as proper exceptions, which is more con
sistent with the concept of the Roman exception, understood as a right to 
challenge the action. On the other hand, those facts originating the excep
tion-extinguishing, modifying, or impeding facts-which in themselves 
have the force or efficacy per se, the firm efficacy that is advocated by 
said facts, will be designated, unlike the previous ones, as improper ex
ceptions, because their efficacy against the action proceeds, more than 
from their allegation by the defendant, from the legal provision, such that, 
even if they were not alleged, the judge will determine them ex officio 
once he acquires moral certainty. 

The classical example of an excluding fact is prescription, while ex
tinguishing and modifying phenomena can be, for example, payment, com
pensation. At times fraud, fear, etc., originate exceptions that need to be 
alleged to exclude the obligation to fulfill a commitment by the party 
when said defects are present. On the other hand, an exemption of an im
pediment, even if not alleged by the respondent in a cause for nullity of 
marriage, if verified in the process, will be seen as a fact impeding the suc
cess of an action for nullity of marriage caused by an excusable impedi
ment. 

16. Cf. S.J. FARINA VACCAREZZA, "Las excepciones en el proceso can6nico," in Excerpta e 
Dissertationibus in iure canonico 2 (1984), pp. 341-372. 
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Other well-described examples are offered by c. 1152, for causes on 
the separation of spouses due to adultery: a phenomenon extinguishing 
the action for separation is express forgiveness from the offended spouse, 
while the adultery of the other spouse, the act of having consented thereto 
or having been guilty thereof, will be facts impeding the separation action 
(§ 1). On the other hand, permanence in the relationship or cohabitation 
for six months engenders a presumption of tacit condonation that can be 
alleged as a fact excluding the separation action exercised (§ 2). Lastly, 
c. 1153 § 3 also provides us with a modifying fact, that of cessation in 
these cases of the cause of separation, which allows us in these cases to 
speak of a fact that will disqualify, from then on, from the exercise of the 
action for separation of spouses. 

In fact, this entire type of actions, also in any other process, comes 
together with the action to make up the basis of the issue of litigation, 
which the judge or tribunal must incorporate into the formulation of the 
issue, which must be answered in the definitive judgment. Canon 1660 
makes evident the importance that exceptions can have for the judge to be 
able to take charge of the entire object of the dispute, as indicated in 
c. 1660 in fine. 

1017 



c. 1491 

1491 

Bk. VII. Pt. I. Trials In General DE DIEGO-LORA 

CAPUT I 
De actionibus et exceptionibus in genere 

CHAPTER ! 

Actions and Exceptions in General 

Quodlibet ins non solum actione munitur, nisi aliud ex
presse cautum sit, sed etiam exceptione. 

Every right is reinforced not only by an action, unless otherwise expressly 
provided, but also by an exception. 

SOURCES: c. 1667 

CROSS REFERENCES: cc. 114-117, 214-215, 221 § 1, 223 § 2, 301 § 1, 
322 § 1, 1492 

C OMMENTARY 

Carmelo de Diego-Lora 

1. The canon notes that both an action and an exception protect 
every right. They are like two aspects of the same right, because the right 
is being considered as a juridical-material situation of dissatisfaction be
cause something is being denied that belongs to one. And it is deemed just 
for it to be satisfied through an action, or as a juridical-procedural situa
tion already begun by a judicial action, from which for the right some type 
of damage can result that it seems just to avoid. Therefore, it is around the 
right, in the code's concept, where the procedural evolution originates, 
then develops towards the judgment. 

It is true that the CIC makes no clear pronouncement regarding the 
doctrine of the action as an abstract right to a judgment or as a concrete 
right to a favorable judgment in each case. However, the connection of the 
action and exception in protection of rights shows a causal relationship in 
the action that can only be supported on the juridical appearance arising 
from a statement made before the judge which proves to be based on law, 
so that the party formulating the statement manifests the expectation that 
the judgment will be favorable. 
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In order to exercise the action, it is not sufficient to have the right. It 
is also necessary for the subject of the right to manifest with the action an 
expectation of a favorable judgment and to possess a legitimate interest in 
having this protection granted in the concrete case. In principle, that legit
imate interest is presumed also to reside with the person who has the right 
and exercises the action or exception for his or her protection, because 
the canon states that every right is protected, actione munitur. Therefore, 
when-from another point of view, that of the defendant-that exercise of 
the action is challenged due to a lack of interest for the person claiming to 
have the right---due to abuse of the right, untimeliness in its exercise, con
cealing legal fraud, etc.-if this challenge proves to have juridical support, 
it shifts the burden of proof to the plaintiff. This is because the plaintiff 
must prove before the judicial organ not only the right, but also the legiti
mate interest with which he or she is acting in the process to protect it. 

Canon 1491 does not exhaust all possible procedural actions, be
cause it stops at actions to the extent that they protect prior rights, those 
iura quaesita, which may belong to the public law of the Church, as well 
as the sphere of private rights. Moreover, juridical and factual situations 
can arise from which juridical consequences result, which may become ef
fective due to the procedural action, which arises from the same situation 
insofar as the action is exercised by the person who believes he or she de
serves juridical protection in a specific case. Then, that interest that is 
said to be legitimate, for exercising the action, in expectation of a favor
able judgment, must not only be affirmed but directly proven in the pro
cess, although the complaint must already state that what is claimed is 
worthy of judicial attention. 

Therefore, actions and exceptions do not only protect a right; they 
are themselves procedural rights of parties with a right that can be pro
tected. At times, this will be the plaintiff, who takes the procedural initia
tive of the action, and at others, it will be the defendant who, through the 
exception, opposes or contradicts the plaintiff's action. Every legal ref er
ence to the protection of a right actually contemplates protection of the 
subject holding the right, just as, if it is protection of juridical situations, 
what is really being protected are the subjects who in that situation enjoy 
a legitimate interest that warrants protection. 

Actions and exceptions can only be considered in the parties' rela
tionship to each other and to the judicial organ. Just the organ's standing 
is supported in law (jurisdiction and competence), the parties' standing is 
based on the legitimate interest of the plaintiff to demand justice and on 
the defendant's legitimate interest to appear as the adversary to that 
claim. Therefore, either a demand for protection of a right one claims to 
have or a juridical situation in which a subject believes he or she deserves 
protection is a process between parties, and the actions and exceptions 
are not only procedural rights protecting the right, but protecting those 
subjects who deserve to have their rights protected. At times, this 
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procedural right can be reduced to protection of even mere peaceful pos
session that cannot be disturbed by another, or that deserves to be re
turned for things to return to the situation before the dispossession. 

2. Only in this context can the phrase in c. 1491, nisi aliud expresse 
cautum sit, be understood. In the official Spanish version, the text pro
vides that actions and exceptions protect rights "unless o therwise ex
pressly provided." Therefore, there can be rights lacking procedural 
protection, by express juridical mandate. There can also be rights that 
may lose procedural protection in certain situations. 

The idea that a juridical system does not always procedurally protect 
holders of rights seeking legitimate protection is abhorrent. Nevertheless, 
since those rights are attributed to persons manifesting a desire to be pro
tected, they could lack a legitimate interest in the exercise of those rights, 
which renders them undeserving of protection. Undoubtedly, an action 
against which the prescription exception is presented (c. 1492) would be 
ineffective in its exercise. Even if the right has not ceased to exist, the 
holder is bereft of any legitimate interest that could allow it to be exer
cised effectively, because of the exception. 

In the CIC, it is possible to find other rights that can lack protection 
for their holders, for example, some belonging to the fundamental rights 
of the faithful. Concerning these rights, the ecclesiastical authority must 
regulate their exercise with regard for the common good of the Church 
( c. 223 § 2). Consequently, the right of the faithful to practice their spiri
tual life must be exercised according to Church doctrine ( c. 2 14) ; there
fore, there is no foundation for making a claim against a decision of the 
competent ecclesiastical authority prohibiting the exercise of a particular 
form of spiritual life contrary to Church doctrine. 

In addition, canon 215  recognizes the right of the faithful to found 
and lead associations. However, the exercise of this right is subject to the 
requirements of cc. 114-1 17, as well as the general provisions for associa
tions of the faithful. Therefore, anyone seeking to exercise his or her right 
to association contrary to the provisions of canon law will lack the legiti
mate interest to demand justice, through procedural action, against any le
gitimate authority of the Church that is opposed to the exercise of this 
right. The right of the faithful to establish associations must be compatible 
with the need for canonical erection, in the case of associations that plan 
to impart Christian doctrine, promote public worship or meet objectives 
reserved to the ecclesiastical authority. Moreover, no one may exercise 
procedural actions demanding that canonical erection be granted to them, 
since this act of erection devolves only upon the legitimate authority of 
the Church (c 301 § 1). 

Even if private associations have autonomy, no member of the faith
ful may found a private association intending it not to be subject of the su
pervision and governance of the Church authority (c. 322 § 1). It will not 

1020 



DE DIEGO-LORA Tit. V. Ch. I. Actions and Exceptions in General c. 1491 

be lawful to lodge an action if the authority does not grant a formal decree 
recognizing the juridical personality of the association, because the faith
ful lack legitimate standing to make the claim. 

Similarly, while the faithful have the right lawfully to claim the rights 
they have in the Church, they must do so ad normam iuris (c. 221 § 1). 
Anyone who attempts to claim these rights through other channels lacks a 
legitimate interest and is unworthy of judicial protection. 

Therefore, it is apparent that the existence of a right is insufficient 
for the action to protect it, since it will be the legitimate interest that is 
united to the exercise of the right that will make the exercise of the action 
legitimate in its protection. The proviso of c. 1491, which provides that 
there can be rights that are not procedurally protected, corresponds to the 
internal logic of the same actions and exceptions. 
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§ 1.  Quaevis actio extinguitur praescriptione ad normam 
iuris aliove legitimo modo, exceptis actionibus de 
statu personarum, quae numquam extinguuntur. 

§ 2.  Exceptio, salvo praescripto can . 1462, semper com
petit et est suapte natura perpetua. 

§ I. Every action is extinguished by prescription in accordance with the 
law, or in any other lawful way, with the exception of actions bearing 
on personal status, which are never extinguished. 

§ 2. Without prejudice to the provision of Can. 1462, an exception is al
ways possible, and is of its nature perpetual. 

SOURCES: § 1: cc. 1701-1705 
§ 2: cc. 1629, 1667 

CROSS REFERENCES: cc. 124-126, 128, 197-199, 203, 1152 § 1, 1153, 
1281 § 3, 1296, 1362-1363, 1462, 1465 § 1, 1520-
1524, 1621, 1623, 1629 § 1, 1630 § 1, 1644, 1646, 
1723, 1725-1727, 1729 

C OMMENTARY 

Carmelo de Diego-Lora 

I. According to § 1, every action is extinguished through prescription 
or other legitimate means, with the proviso for actions on the status of 
persons. Section 1 of this canon contains three different provisions. The 
first two refer to the extinguishment of actions through prescription and 
other legitimate means other than prescription. In any event, extinction of 
actions must take place ad normam iuris. This requirement could mean 
that there is no phenomenon extinguishing actions that is not regulated 
expressly by law. The third of the provisions of § 1 is that actions on the 
status of persons numquam extinguuntur. 

The first provision contained in the canon is that prescription extin
guishes actions ad normam iuris. However, the prescription of the can
ons is not regulated in book VII, unlike cc. 1701-1715 CJC/1917. Moreover, 
the current CIC does not mention prescription as a phenomenon that ex
tinguishes actions, other than in cc. 1362 and 1363 of book VI. Canon 1362 
regulates extinction by prescription of criminal actions, and c. 1363 refers 
to extinction through prescription of the action of execution of the sen
tence. In cc. 1362-1363, prescription of the action is understood as the 
passing of time without actual exercise of the action, at the end of which, 
counting a day a quo and another ad quem ( c. 203), given the public impli
cations of these criminal actions and the pro reo principle, characteristic 
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of these processes (cc. 1723, 1725-1727), these actions are extinguished 
automatically. This way of extinguishing actions occurs regardless of the 
will of the interested parties. It forces the judge to declare ex officio ex
tinction of the actionsif he finds that the time established by law has ex
pired. 

This type of extinction of actions, even if in these canons the term 
praescriptio is being used, is radically different despite the characteristic 
they have in common: the passing of the time for the exercise of the action 
without it being exercised through the claim in the required juridical form. 
The difference lies in the fact that prescription is a peremptory exception 
that doctrine usually classifies as proper, because it corresponds to the 
traditional concept of an exception, already in existence in Roman law, 
which considered the exception to be a right of the defendant by which 
the plaintiff's action was objected to, through the initiative against the ac
tion. Therefore, if this exception is not alleged, the claim initiating the ac
tion acquires its entire efficacy in prejudice to the defendant. Prescription, 
according to these phenomena, is understood to extinguish with the pass
ing of the time established by law without the action being exercised, but 
its effectiveness takes place ope exceptionis. The right that originates the 
action, if the action is not exercised in the appropriate time period, re
mains with its demand for satisfaction in justice, and only the exception of 
prescription lodged by the defendant totally weakens the efficacy of the 
action. 

Therefore, prescription, referred to in cc. 1362 and 1363, in general 
legal doctrine belongs to another type of extinguishing phenomenon due 
to the passing of a legal time limit, without the exercise of the right, which 
is designated under the term expiry; and in this case, expiry of criminal 
actions and of execution of the sentence. Thus, more than the extinction 
of actions through prescription, we have extinction for another different 
reason: alio legitimo modo, as stated in c. 1492 § 1. It is a way in which 
the judge must rule ex officio without any need for initiative from the de
fendant. 

The word expiry is used correctly in the official Spanish version of 
the CIC in cc. 1520-1524 to translate the Latin term peremptio in reference 
to the instance that has been halted for six months without any procedural 
act occurring therein. Actually, its motive is the same phenomenon as a 
lack of due activity, in this case in the same development of the process, 
while cc. 1362-1363 refer to the same exercise of actions. 

The CIC, with this type of effects for those who do not use their 
rights on time, indirectly sanctions negligence by the parties with these 
prejudicial consequences, or, if there is an attempt to dispose of subjective 
imputations, the actual lack of activity. There can be many reasons: con
cern for the stability of juridical situations, with the intent to prevent them 
from depending on capricious attitudes of the interested parties; the need 
to prevent the issues pending resolution from suffering from an indefinite 
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permanence causing distrust and uncertainty in juridical relationships; the 
principle of guarantee for third parties; and the elimination of obstacles 
impeding juridical activities. 

That effect, for subjects that do not use their rights in a timely man
ner, is common to both expiry and prescription, although expiry takes ef
fect ope legis and prescription ope exceptionis. In addition, starting from 
the distinction that exists between expiry of an instance and expiry of an 
action with regard to the object on which the peremptio operates, what is 
regulated by c. 152 1  for that of the instance is equally applicable to ac
tions: "peremptio obtinet ipso iure et adversus omnes . . .  , atque etiam ex 
officio declarari de bet." 

In connection with the extinction of actions due to expiry, even if 
there are no express legal references to this effect, wherever an action can 
be exercised, subject in its exercise to a legal term, there is a term of ex
piry, not prescription. This category includes that expiry characteristic of 
the final time limits, id est termini perimendis iuribus lege constituti 
(c. 1465 § 1). Under the effects of expiry ope legis of actions are included 
actions for challenge, characteristic of the appeal of judgments and de
crees with the force of a definitive judgment (c. 1630 § 1), actions for nul
lity of judgments (cc. 162 1 and 1623), and the action of the recourse 
restitutionis in integrum against the adjudged matter ( c. 1646). Also in
cluded in this category is the action by which, in the administrative 
sphere, revocation or amendment of a decree ( c. 1734 § 2) and the admin
istrative recourse are requested, which must be lodged intra perempto
rium terminum quindecim dierum utilium ( c. 1737 § 2). 

2. With respect to prescription extinguishing actions, the CIC can
onizes the civil law in whatever territory the passage of time takes place 
without the exercise of an action. That prescription extinguishing actions 
of the c. 1492 § 1 ,  ad normam iuris, according to c. 197, is the prescrip
tion that governs in the civil legislation of the territory. The good faith fac
tor, required for the validity of canonical prescription ( c. 198), is one that 
must be taken into account for acquisitive prescription, as a characteristic 
that is inseparable from any phenomenon of acquisition of assets and 
rights through possessory situations in good faith prolonged in time. 
Moreover, that characteristic is not normally taken into account in the 
prescription of actions, in which the passing of time extinguishes them if 
the defendant alleges it as a procedural defense by way of an exception. 

The CIC has removed from its book VII many references to certain 
actions that were contained in book IV of the CIC/1917. In connection 
with this discussion of actions, the members of the coetus of legislative re
view preferred moving these actions to other books in the CIC, from the 
material norms of which they understood that actions result. In fact, a 
glimpse at book I, cc. 124-126, reveals the possibility of presenting actions 
for nullity and for rescission of juridical acts, but nothing is said about the 
term for their exercise. Moreover, c. 128 contemplates possible actions for 
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reparation of damages caused unlawfully by a juridical act or by another 
by fraud or negligence. Canon 1729 addresses actions for reparation of 
damages resulting from a crime, as a procedural option favoring the preju
diced party, who can exercise this action in the same procedural process 
begun by a complaint from the promoter of justice. When one contem
plates the canons on the temporal goods of the church, one finds, with re
spect to their administration, a possible exercise of actions in c. 1281 § 3. 
Regarding undue transfers of ecclesiastical goods, c.1296 refers to another 
source of possible actions. 

This dispersed treatment of possible actions by the CIC coincides 
with the greater silence with respect to determining the terms for their ex
ercise. Consequently, it lacks any indication that could serve as canonical 
guidance for prescription extinguishing actions. Therefore, one must turn, 
in each case, to the civil law of the respective nation, pursuant to c. 197, 
albeit with the warning that, when the canon refers to the extinguishing 
prescription, it does not mention actions, but subjective rights and the re
lease from obligations. This way of expressing the legal norm requires a 
careful analysis for the precise distinction between action and right and 
for the proper solution in the canonical sphere of the provisions of civil 
law. This same criterion must be followed for possessory actions, which 
nomenclature is used by c. 1500, and is also consistent with any effects 
that may result in connection with the prescription of actions originating 
in the area of contracts ( c. 1290). 

This last canon sheds light on other legitimate ways of extinguishing 
actions, such as payment, compensation, novation, judicial remittance, de
struction of the thing, confusion, and remission. On the one hand, c. 1290 
opens up broad possibilities for recognizing and assessing phenomena ex
tinguishing actions through legitimate means other than prescription. 
However, it also limits our possibilities, because extinction of actions alio 
legitimo modo cannot be limited in canon law to the world of contracts or, 
using a broader interpretation, to the field of real and personal actions, 
which distinction is set forth, at least for execution of judgments, by 
C. 1655. 

In conclusion, extinguishing prescription and other forms of extinc
tion of actions, will be ad normam iuris, and will be lawful with respect 
to the method, depending on the civil laws of the territory, providing that 
the law does not violate divine law and there is no specific canonical pro
vision ordering otherwise ( c. 1290). Given that these phenomena extin
guishing actions do not always have to necessarily originate in the 
patrimonial canonical sphere, the juridical operator should take every pre
caution, in connection with any strictly canonical phenomenon, when 
finding that actions are extinguished. The same canons regulating the var
ious canonical institutions deserve to be carefully analyzed to reach moral 
certainty regarding the possible extinction of any actions that may have 
arisen, either through prescription or through other legitimate means. 
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3. The third of the provisions in c. 1492 § 1 is the express and defini
tive exclusion (quae numquam extinguuntur) on prescription and ex
tinction in actions referring to the status of persons. Actions for nullity of 
marriage or sacred orders, the most commonly exercised in the ecclesias
tical forum, are clearly included. Therefore, c. 1644 always allows a new 
presentation of the cause, with new and grave evidence or reasons, in 
causes on the status of persons. 

One might wonder if termination of the case of separation of 
spouses, as regulated in c. 1153 § 2, also entails extinction of the action of 
separation, due to cessation or extinction of the phenomenon that is the 
causa petendi for separations of c. 1153 § 1. Were it so, extinction of ac
tions for the separation of spouses also would be excluded from c. 1492 
§ 1. Moreover, in the case of adultery, express pardon directly extin
guishes the action, just as other similar phenomena can be causes prevent
ing or excluding the exercise of these actions ( c. 1152). It appears that 
causes on separation are not contemplated in the proviso on extinction of 
actions of c. 1492 § 1, which means the canon refers only to actions re
garding the status of persons when judgments derived therefrom have 
definitive effects. On the other hand, any judgments pronounced in pro
cesses for the separation of spouses, due to the very nature of the causa 
petendi on which they are pronounced, substantially lack that definitive 
efficacy. The execution and permanence of the execution of any judg
ments pronounced depends on the conforming will of the parties freely 
willing to forgive and forget the past to restore their conjugal life. 

Therefore, the juridical phenomenon of separation of spouses is a 
phenomenon that is always provisional. The indissolubility of the bond 
and the effects derived from marriage itself, as is the common life of the 
spouses, always rests on the separation pronounced judicially, the first ef
fect of which is suspension of that unitary conjugal life. Regardless of the 
cause for which the separation was pronounced, be they perpetual 
(c. 1152 § 1) or temporary (c. 1153 § 1), those pronouncements are always 
pending the determining condition of the effect through the manifest will 
of the spouses to restore conjugal life. It should come as no surprise that 
the separation of spouses can be decided not only through a judgment 
pronounced through judicial means, but also through a decree of the dioc
esan bishop through administrative means (c. 1692 § 1). 

Canonical doctrine normally has affirmed that actions based on natu
ral rights are not extinguished; therefore, they do not lapse. Just as natural 
rights never belong to the sphere of their holders' power to dispose of 
them, for which there cannot be general and future waivers of these rights, 
neither are there legitimate means for their extinction apart from those 
that can proceed from human nature itself. In this regard, the prohibition 
on the prescription of rights belonging to divine or natural law ( c. 199, 1 °) 
must be borne in mind. Together with these, the juridical system includes 
in its prohibition other rights, some intimately linked to natural rights, 
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such as rights involving the spiritual life of the faithful ( c. 199,3°). Others, 
nevertheless, are subject to the prohibition that they may lapse, due to the 
authority of canon law, although the prohibition is justified in each case 
for various reasons. These are rights that can only be obtained through ap
ostolic privilege, rights concerning the certain and unquestionable limits 
on ecclesiastical circumscriptions, rights to stipends and mass obligations, 
the right to decree the ecclesiastical office for any office required for the 
sacred order, and the visitation rights that belong to the legitimate author
ity in each ecclesiastical circumscription (c. 199,2° and 4°-7°). 

Canon 199 provides that these rights cannot lapse. In the commen
tary on c. 1491 § 1, it is prescription of the actions. From the procedural 
point of view, c. 199 must be deemed as a prohibition on prescription for 
the exercise of any actions that are expressed as based on those rights. 
Once the complaint is admitted in exercise of one of these actions that 
cannot lapse, the judge must reject ex officio, expressly excluding it from 
the object of the process, any type of exception that can be interpreted as 
prescription, and can in no way incorporate it into his decree of the for
mulation of the issue. Should the exception be presented through dilatory 
means, it must be pointed out immediately by the judge in order for him to 
reject it outright, not allowing the incidental matter presented to be han
dled as a dilatory matter of the case in chief. 

4. Distinct from the actions, § 2 of the canon sets forth the procedural 
principle that exceptions can always be lodged and do not lapse. A con
crete example of this relates to the plaint of nullity of the judgment, which 
lapses in ten years if it is an action, and as an exception never lapses 
(c. 1621). The reason is clear. It is not a right, like an action, which is exer
cised to initiate the process, but a right to be exercised in a process al
ready begun by another, to which the party that can file the exception is 
cited. Procedurally, the defendant is always a party subject to the action of 
the plaintiff. The defendant's right to defense, which is the exception, lacks 
the autonomy for spontaneous exercise with its own independence. It is a 
right the exercise of which depends on another subject exercising an ac
tion against its holder. If one has not been called to the process as the de
fendant, he or she has no opportunity to exercise an exception. The 
exception only becomes possible in the procedural opportunity that is of
fered the defendant who has to defend him or her self against the aggres
sion entailed in the exercise of the action. In the process, exceptions, like 
all defenses, lack an independent and proper time. Their time does not 
begin until the defendant must adopt a procedural position in his or her de
fense, which will be the exercise of any exception or exceptions the defen
dant has against the plaintiff's action exercised in the form of a complaint. 

Lastly, the proviso that c. 1492 § 2 makes in favor of c. 1462 could 
have been avoided. It does not add nor subtract anything from the provi
sion as it is written. Canon 1462 achieves its effect through its own con
tent, as c. 1492 § 2 exists and provides said perpetuity of exceptions 
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without the need for any reference to the content of c. 1462, which refers 
solely to the appropriateness, in each process, of filing the exceptions 
foreseen in the canon. Canon 1462 regulates a procedural issue. Once the 
process has begun, the defendant must file the exceptions described in 
this canon. On the contrary, c. 1492, outside of any specific process, states 
that exceptions can be filed in any process and at any time. The first is a 
specific norm of procedural appropriateness. The second is a general ac
knowledgment of the right to object through any exceptions that the de
fendant finds in his or her favor. Therefore, it is a general norm of 
perpetual attribution of the right to file exceptions. 
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1493 Actor pluribus simul actionibus, quae tamen inter se non 
confligant, sive de eadem re sive de diversis, aliquem 
convenire potest, si aditi tribunalis competentiam non 
egrediantur. 

A plaintiff can bring several actions simultaneously against another per
son, concerning either the same matter or different matters, provided they 
are not in conflict with one another, and do not go beyond the competence 
of the tribunal that has been approached. 

SOURCES: c. 1669 § 1 

CROSS REFERENCES: cc. 1411 § 1, 1414, 1460 § §  1 et 2, 1488 § 2, 1505 
§ 2,4°, 1514, 1517, 1588 , 1611,1 ° et 3°, 1612 § 3, 
1620,8°, 1624, 1628, 1632, 1637 §§  2 et 3, 1639 § 1, 
1642 § 2, 1646, 1656 § 1, 1672, 1673 § 3, 1677 § 3, 
1683, 1686, 1690 

C OMME NTARY ------

Carmelo de Diego-Lora 

1. Procedural doctrine distinguishes subjective cumulation of ac
tions from objective cumulation of actions. The latter is the one referred 
to in this canon. 

Subjective cumulation of actions gives rise to joint litigation, which 
can be active or passive, depending on whether there is more than one 
plaintiff or defendant. In strict terms, what is involved is less a cumulation 
of actions and more a concurrence of subjects in the same process , 
whether actively or passively. These cases are referred to as subjective cu
mulation of actions because of the attribution of the action (or actions) 
exercised to various subjects, all of whom act according to their juridical 
power, either to act or to file exceptions. 

From this perspective, there is a distinction in the interests of each 
litigant and what he or she is seeking in the process. From an active posi
tion, this leads one to approach the process voluntarily, as the direct effect 
of shared legitimate interests with more than one holder, each of whom is 
subject to juridical authority to demand justice according to his or her 
own interest. Therefore, the complaint is presented as the exercise of ac
tions by various holders who join in the same claim. This subject may 
have various nuances, as well as contrasts, such as when the object of liti
gation being claimed is of an indivisible nature. Some of this is mentioned 
in C. 1637 § 2. 
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2. Canon 1493 omits any reference to subjective cumulation of ac
tions and proceeds directly to regulation of objective cumulation. It treats 
the possibility that more than one action can be joined in the same com
plaint, either against the same defendant or against more than one def en
dant, if the complaint is against more than one. 

Exercising more than one action in one complaint has been said to 
mean initiating more than one process in one procedure, since each action 
can generate a process derived from its exercise, even if it involves the 
same plaintiffs and defendants. Each action maintains its own argumen
tum and generates its own complaint. Thus, it will give rise to particular 
allegations and specific evidence, as well as cause possible specified ex
ceptions. 

Even if each action maintains its own identity within the same proce
dure, if any of them can be waived, there can be acts of disposition (waiv
ers, transactions, arbitration settlements, acceptances by the defendant, 
etc.) with respect to some, and retention of the instance initiated with re
spect to others. However, the fundamental procedural relationship con
necting the judge to the parties and the parties to each other is common to 
all actions, without prejudice to that distinct treatment between them. If 
there are acts of disposition with respect to any cumulated actions during 
the proceeding, there can be substantial changes to the object of the pro
cess, which will be introduced when its content is reduced because fewer 
petitions are formulated. However, the original identity of this fundamen
tal procedural relationship remains, albeit with variations with respect to 
the object or objects sought, similar to how the process maintains its orig
inal identity even if the terms defined in the dispute are validly modified 
by a decree pronounced pursuant to c. 1514. 

Therefore, it is not entirely correct to maintain that a cumulation of 
actions originates more than one process in one procedure because, if the 
original procedural relationship is maintained, the modification of its ob
ject is manifested lawfully by the judicial decrees formally approving the 
acts of disposition by the parties. In this sense, unity of process and proce
dure can be reconciled with the variety that can be found in the substan
tial nucleus of the process with respect to the various actions cumulated 
by the plaintiff in the complaint. This does not destroy the fundamental 
procedural juridical relationship that results from the complaint, its ac
ceptance by the judge, and the consequent lawful citation of the defen
dant. Through the modifications of the object of the process, the fact that 
the parties dispose of any of the actions presented in the complaint, re
moving them from the original object of the proceeding, does not affect 
the instance initiated, which is referred to in c. 1517. 

3. Canon 1493 allows for the possibility of objective cumulation of 
actions with considerable breadth, if the same subjective identities of the 
plaintiff and defendant are present in the same process. Therefore, 
cumulated actions in the complaint can be varied and found in very 
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different petitions. This is the only positive requirement established by the 
canon. 

In c. 1414, the criterion established for cumulation of causes is their 
connection to each other. The principles influencing this norm are the 
continuity of the cause, the avoidance of contradictory judgments that 
may affect the same object, and the principle ne bis in idem. All these rea
sons can support the cumulation of causes, so the same tribunal may 
judge them through the same procedural channel. However, if there is no 
element connecting causes other than the same plaintiff or plaintiffs and 
the same defendant or defendants, the justification for cumulation can 
only be found in the principle of judicial economy. In this situation, the 
plaintiff is granted the opportunity to cumulate any other possible actions 
he or she might have in connection with the same defendant, to avoid du
plicate or multiple processes. 

The canon starts from the identity of the procedural subjects to regu
late the objective cumulation of actions. However, this regulation is re
strained, because once this juridical power to cumulate actions for a 
plaintiff with respect to a given defendant is set forth, the canon proceeds 
to indicate the limitations to which this cumulation is subject. 

The first of these limitations is that actions cannot conflict with each 
other, either in the same or on more than one matter. This is a practical ex
pression of the principle of no contradiction, applied specifically to the 
process. One plaintiff, based on his or her action, cannot in the same pro
cedural act of the claim request one thing and at the same time, based on 
another action, ask for the opposite. In that situation, there would be an 
absence of fumus bani iuris (c. 1505 § 2,4°), and the complaint would 
lack basis, due to that absence of rationality in the argument, which 
makes the formal instrument of the claim rejectable in limine litis. 

Undoubtedly, if in one case of cumulation one distinguishes between 
the principal action and the subsidiary action or actions, this type of cu
mulation is logical: for example, an action claiming an amount and a sub
sidiary action ensuring credit due. If actions are truly subsidiary to the 
principal action, it is difficult to believe that they could be in conflict. It is 
easier to believe that conflict between actions could arise when there is a 
cumulated exercise of principal actions in the same complaint. When one 
considers an act of cumulation of various principal actions, giving rise to a 
simple plurality of actions, each with its own independence, the actions 
can be contradictory or appear to conflict. The judge must point this out 
based on cc. 1493 and 1505 § 2,4° and rule against their admission, be
cause it is a situation in which the complaint must be rejected. 

On the other hand, this conflict will not arise if the cumulated ac
tions are treated as subsidiary or conditional actions: if the first is not 
agreed to, then the judge must decide on the second one, and so forth. 
Even if allegations and evidence that may support some actions must be 
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expressed during the same process, the judge or tribunal must resolve the 
petitions heeding the proposed order of subsidiarity. The judgment will be 
incongruous if the judge decides to rule on the second or third petition 
without having first rejected, with due arguments, the previous petitions. 
In this case, the judge cannot rule per saltum, dispensing with the order 
proposed by the plaintiff when formulating the cumulation of actions sub
sidiarily in the complaint. 

A different problem is presented by an alternative cumulation of ac
tions, when the actions are set forth in petitions, which must be answered 
in the judgment, and these petitions are presented in such a way that the 
judge must rule on one of them. With the acceptance of the petitions, it is 
sufficient for the judicial organ to decide one of them for it to be under
stood that the action presented as an alternative is rejected. No possibility 
of conflict arises in these cases because, although these actions are pre
sented to the judge on an equal level, this equality does not exist in the 
claim itself, which offers the judge an option by which he can admit one of 
them, with the other being automatically rejected. From the plaintiff's 
point of view, objective cumulation of alternative actions is presented in 
the claim but is not the intent of the claimant, who only wants one to be 
accepted. Unquestionably, an appeal can never be lodged against the 
judge's choice (because this choice was submitted to judicial discretion), 
but only because the appellant proves to be prejudiced (c. 1628) by the 
judgment pronounced. The formulation of the issues in the appeal will not 
contemplate if the judge should have opted for one alternative or the 
other, but only if the judgment pronounced in the instance must be upheld 
or amended in full or in part (c. 1639 § 1). 

4. If an objective cumulation of actions is presented, the judge must 
rule on each issue when they are proposed in simple plurality. As clearly 
stated in c. 161 1 , 1  °, the judgment must give a proper answer to each issue. 
In these cases, if the judgment answers some issues in the affirmative and 
others in the negative with respect to the requests set forth, when these 
requests rest on different actions, partial appeals of the judgment usually 
take place, and the litigants can have in the appeal a double formal role of 
appellant and appellee at the same time (c. 1637 § 3). 

Within the restrictive norms presented on cumulation of actions, 
c. 1677 § 3 offers an ideal example, when it requires that the formulation of 
the issue in the process for nullity of marriage not only must state whether 
or not nullity is evident, but through which chapter or chapters the validity 
is being challenged. When there is more than one, each chapter entails the 
exercise of a different action for nullity, which calls for a response in the 
judgment, as it will first need specific allegations and the respective evi
dence from the plaintiff. Thus, c. 1677 § 3 gives notice of a possible objec
tive cumulation of actions exercised with simple plurality. Each action, by 
being set forth in the formulation of the issues, imposes the requirement 
that the court rule in this regard. The plaintiff, by formulating this petition 
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for nullity, based on different actions or juridical causes of action (chap
ters, in the language of the code) has an interest, which must be presumed 
to be legitimate, in having the marriage declared null for those causes of 
action. The judgment can incur at least partial incongruence ( c. 1620,8°) if 
there is not a pronouncement on each chapter of nullity of marriage, be
cause each calls for a decision duly argued by the tribunal (cc. 1611,3° and 
1612 § 3). 

5. The second limitation concerns the competence of the tribunal: 
none of the actions exercised can go beyond the competence of the tribu
nal. Therefore, this is in the sphere of relative competence, the original 
competence of the tribunal that is only limited for reasons of judicial dis
tribution, with this distribution proceeding from competencies, from a 
factor resulting from territorial limits of competence, so each tribunal in a 
given territory has the same competencies. In fact, they can have compe
tence for matters outside their territory ( c. 1411 § 1), such that, lacking 
competence in principle, they may acquire it when, once the plaintiff has 
chosen the competence, the defendant does not file a dilatory objection 
(cc. 1642 § 2 and 1460 § §  1 and 2). However, with regard to competence in 
matrimonial causes, the Signatura and the Tribunal of the Roman Rota are 
adopting a special proviso, due to fear of fraudulent evasion of law with 
regard to the selection of the tribunal outside of the provisions in c. 1673, 
to the point that c. 1488 § 2, among the acts prohibited for advocates and 
procurators, and subject to legal sanctions, cites removing causes from 
competent tribunals so they are ruled on by a more favorable tribunal. 

In principle, the tribunal that can judge what is greater can also 
judge what is lesser. The greater causes can only be judged by the tribu
nals referred to in c. 1405, without prejudice to these tribunals' ability to 
take over a lesser competence for the purpose of objective cumulation of 
actions. Lastly, provided that one is dealing with functional competence, 
as occurs in the appeal and in other recourses (cc. 1624, 1628, 1632 and 
1646) as well as in incidental causes due to connection (c. 1588), when the 
judge or tribunal is predetermined by procedural law, the concept of rela
tive competence is excluded. 

Canon 1493 regulates initial objective cumulation of actions, which 
occurs when, in the same complaint, different actions are cumulatively 
lodged to be judged by the same judge or tribunal, within the same pro
cess, between given parties. However, in some situations, there can be 
successive objective cumulation of actions. Canon 1683 is its prototype. 
This type of cumulation could also arise under c. 1514. It would entail a 
change of the complaint if the judicial decree pronounced in the case al
lows the exercise of a new action not lodged in the initial complaint. 
However, c. 1683 is of more interest when a particular phenomenon of cu
mulation of a new action or actions for nullity is anticipated for the first 
time in the appeals proceeding. Even if the tribunal hearing the appeal ac
cepts the accumulated action for the first time in the middle of the appeal, 
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for its consideration, handling, and ruling, in this way exercising through 
legal means a vis attractiva on the new chapter of nullity, it will do so for 
the new chapter as a tribunal of first instance. 

The increase in competence generated by this latter successive cu
mulation is a consequence of the effect of the appeal to the higher tribu
nal, which allows this tribunal to receive causes of nullity that are filed 
late but ref er to the same marriage being challenged, which originates for 
the competence of the tribunal a diversity of functions for the purpose of 
competence. If, for causes of nullity alleged in the first instance, it main
tains its functional competence to judge at the appeals level, for the cause 
or causes of nullity alleged for the first time in a subsequent instance, it 
will have competence in the grade of the first instance, thus creating a 
new order of competencies for subsequent appeals. 

The third limitation on objective cumulation is that some accumu
lated actions are incompatible with the procedure selected by the plaintiff 
in the complaint. While this limit on cumulation is not provided in the 
canon, it is sufficient to cite c. 1690 as an example: causes of nullity can
not be handled through the oral contentious process. Much less could 
there be a cumulation of a cause of nullity in the complaint of a documen
tary process when none of the phenomena of c. 1686 is present. If a plain
tiff lodges an oral process through the exercise of a given action, the 
cumulation of an action for separation of spouses cannot be successful if 
the other party asks that the ordinary contentious process be followed 
(c. 1656 § 1). 
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1494 § 1. Pars conventa potest coram eodem iudice in eodem 
iudicio contra actorem vel propter causae nexum 
cum actione principali vel ad submovendam vel ad 
minuendam actoris petitionem, actionem reconven
tionalem instituere. 

§ 2. Reconventio reconventionis non admittitur. 

§ 1. A respondent can institute a counteraction against a plaintiff before 
the same judge and in the same trial, either by reason of the case's 
connection with the principal action, or with a view to removing or 
mitigating the plaintiff's plea. 

§ 2. A counteraction to a counteraction is not admitted. 

SOURCES: § 1: c. 1690 § 1 
§ 2: C. 1690 § 2 

CROSS REFERENCES: cc. 1369, 1459, 1462-1463, 1492-1493, 1495, 
1500, 1514, 1611,1°-2°, 1659-1662, 1668, 1683 

C OMMENTARY ------

Carmelo de Diego-Lora 

1. The final words of c. 1494 § 1, actionem reconventionalem ins
tituere, seem inappropriate, since an action, in itself, is not a counter
claim. A procedural action has its own autonomy to be exercised in any 
complaint giving rise to the birth of a process, just as it does not lose its 
own autonomy, if exercised in the form of a counteraction. 

There are no particular actions originating counteractions, which are 
nothing more than a juridical wayto sue, with a specific nature. In a coun
teraction, the opportunity of being sued is used to claim from the plaintiff 
something to which one believes him or herself to be entitled. Therefore, a 
counteraction should not be confused with an action, nor are there ac
tions that in themselves are counteractions. A counteraction is a com
plaint filed by the respondent, before the same judge and in the same 
process, against the plaintiff who originated the process with his or her 
own complaint. 

From this perspective, the counteraction plays a role similar to that 
of the cumulation of actions, with the difference being that cumulation 
has the same subjects situated, some on the active side and others on the 
passive side, in the procedural relationship. On the other hand, in a coun
teraction, the actions are reciprocally implemented, with the respondent 
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taking the initiative in the exercise of his or her action against the one 
who previously was only the plaintiff in the process. On the active side 
and on the passive side of the fundamental procedural relationship, from 
now on, there will be dual reciprocal juridical positions for each of the lit
igants. Therefore, the original plaintiff will also be a respondent with re
spect to the action that the person cited by the plaintiff as the respondent 
filed against the plaintiff. In turn, the original respondent becomes a plain
tiff with respect to the one who originally sued. 

2. Consequently, the difference between a counteraction and objec
tive cumulation of actions is so marked that there can be no confusion be
tween the two , despite the fact that the litigants are the same. In a 
counteraction, the litigants will have dual positions, active and passive at 
the same time, in the process, which can never occur with objective cumu
lation. Moreover, a counteraction has a distinct subjective origin, the re
spondent, while the cumulation arises from the sole will of the plaintiff, 
who claims to hold all the cumulated actions. In addition, cumulation is 
presented as a sum of actions, while the counteraction is presented more 
like a subtraction with respect to the action of the plaintiff. Finally, the 
counteraction has a more reduced sphere of possibilities for exercise. Cu
mulation starts only from the subjective identity of the plaintiff and re
spondent (c. 1493), but a counteraction requires objective causes, such as 
the connection of the action of the respondent with that of the case in 
chief that has commenced, or which has the purpose of neutralizing or 
weakening the request formulated by the plaintiff. 

In this last respect, the counteraction could be considered a defense 
to be used by the respondent against the action exercised by the plaintiff, 
which would operate with some similarity to peremptory exceptions, in
tended to neutralize or reduce the effects of the plaintiff's petition. How
ever, the differences between counteractions and exceptions are evident. 
A counteraction is never a defense, but an exercise of action, by which the 
respondent in turn becomes a plaintiff, and the one who had been the 
plaintiff becomes the respondent with respect to the action exercised by 
the respondent. In addition, an exception cannot be filed independently 
from the action filed by the plaintiff, but the action exercised by the re
spondent against the plaintiff through the counteraction has its own 
strength outside of the actions already exercised. It could have been exer
cised independently of the plaintiff 's action and originate a distinct pro
cess in which there were only the individual positions of plaintiff and 
respondent. Moreover, no exception ever changes the initial juridical posi
tions of plaintiff and respondent ( cf. cc. 1459, 1462 and 1660). But, a coun
teraction originates a reciprocal duality of roles in the process, plaintiff 
and respondent of the original cause, which at the same time correspond 
to those of counter or successive respondent and plaintiff. Finally, a coun
teraction is subject to the law of prescription pursuant to the provisions of 
c. 1492 § 1, while exceptions are by nature perpetual (c. 1492 § 2). 
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3. The code discusses counteractions in cc. 1494, 1495 and 1463. 
Canon 1463 regulates the procedure for filing counteractions and their ef
fects on the process that has been initiated. In the rest of book VII, there is 
no mention of counteractions. Despite the plenary nature of the oral con
tentious process, one cannot determine at what point the counteraction 
can be filed if it takes place in the process. Nonetheless, it is surprising 
that, although counteractions are regulated by only three canons, c. 1463 
is separated from the other two and placed after the canons regulating ex
ceptions (for a critical discussion of this order, see commentary on 
C. 1463). 

Canon 1493 § 1 establishes the requirements of the action to be exer
cised in the counteraction: a) it must be filed by the respondent before the 
same judge and in the same process that the plaintiff initiated; b) conse
quently, maintenance of the same original fundamental procedural rela
tionship between the parties and the judge, albeit substantially modified 
by a new object of the process which decides directly the compatibility of 
the simultaneous and reciprocal positions of plaintiff and respondent for 
both parties to the process; c) there must be a legitimate cause that can be 
the connection of the action exercised as a counteraction, or the action 
exercised in the counteraction must neutralize or weaken the plaintiff's 
petition; and d) when the canon states coram eodem iudice in eodem iu
dicio, it refers to the requirements of relative competence for every objec
tive cumulation of actions and of the appropriateness of the procedure, 
for accepting a diversity of cumulated actions (see commentary on 
C. 1493). 

4. Regarding the requirements of the counteraction, those referring 
to objective causes as the basis for the possibility of a counteraction are 
highlighted because of their particular interest. Canon 1690 CJC/1917, the 
precedent to the current c. 1493, only allowed the respondent's counterac
tion when the respondent's action was intended to neutralize or weaken 
what was asked by the plaintiff in the complaint. This explains why Cabre
ros de Anta holds that the counteraction "strictly speaking, involves the 
idea of compensation between the petition of the defendant and that of 
the plaintiff." Moreover, even if there could hypothetically be a connection 
of causes, "if there is no compensation between both petitions, neither is 
there any true counteraction."1 

However, the causal limitation established by c. 1690 § 1 CJC/1917 
"was practically inoperative. In practice, the counteraction justified by the 
concept of connected cause came to be widely accepted ... Ecclesiastical 
tribunals in cases of separation and declaration of nullity of marriage com
monly accepted counterclaims from the respondents. Rather than weak
ening or neutralizing the actions exercised, this practice strengthened 

1. M. CABREROS DE ANTA, commentary on c. 1690, in C6digo de Derecho Canonico 
(Madrid 1972), p. 625. 
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them, because nullity could be declared both by reason of the case alleged 
by the plaintiff, and that brought by the respondent, and even of both. The 
same thing occurred with cases of separation of spouses. "2 In one mono
graph, these counteractions were noted, which could be understood as vi
olating c. 1669 CIC/1917, on which they rested.3 

The canon of the new CIC includes the connection of the cause that 
justifies the counteraction with the main action that served to initiate the 
process. In the wording of c. 124 of the preparatory schema of the current 
CIC, the phrase vel propter causae nexum cum actione principali4 was 
included and received without objection by the consultors. It was trans
ferred verbatim to this canon. 

Canon 1691 CIC/1917 established the widespread application of the 
counteraction to all contentious causes, except causes of dispossession. It 
is then understood why the principle was set forth, inasmuch as the CIC/ 
1917 thoroughly regulated possessory actions and, with respect to the 
actio spolii, the principle ante omnia restituendo was sanctioned in 
c. 1699 §§ 1 and 2 CIC/1917. In contrast, since c. 1500 of the CIC on the ex
ercise of possessory actions, refers to the norms of civil law of the loca
tion of the thing the possession of which was in dispute, the former 
canonical norm in this regard is unnecessary. 5 

Canon 1691 CIC/1917 excluded criminal cases from the counterac
tion, unless there was mutual slander. This was based on the old criminal 
doctrine that held that reciprocal slander is compensated because they 
are private crimes, and according to the seriousness, there could be par
tial compensation for one of them, with the penalty imposed being 
reduced by reason of the more serious one committed. These problems 
have disappeared from the current CIC, which only mentions the crime of 
slander against the religion or the Church (c. 1369). 

5. Paragraph 2 of the canon forbids the reconventio reconvention is. 
Therefore, the plaintiff against whom a counteraction is filed cannot file 
another counterclaim against the respondent. 

The possibilities of filing successive claims must have a limit. Judi
cial economy and clarity, as well as the due speediness with which the 
process must progress, prevent late cumulations of actions. In the best of 
cases, these would slow down the procedure, while in others, these would 
complicate them and confuse the formulation of the issue, with the result
ing confusion with respect to evidence, which can prejudice good judg
ment. The process cannot become an endless discussion of various issues 

2. C. DE DIEGO-LORA, commentary on c. 1494, in Pamplona Com. 
3. Cf. P.A. PERLADO, "6Es posible la reconvenci6n en las causas matrimoniales de 

separaci6n?" in Revista Juridica de Cataluiia (1976), pp. 483-504. 
4. Cf. Comm. 1 1  (1979), pp. 71-72. 
5. Cf. ibid., p. 72. 
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between litigants, driven by the passion of the dispute and the desire to 
win at all costs. 

However, if the initial plaintiff possesses an additional action other 
than the one already filed against the respondent who became the plain
tiff, the fact that the CIC does not allow the plaintiff to again file a coun
teraction does not prejudice one's rights. This is because the action to be 
exercised in a counteraction can always be presented in a separate pro
cess, without any irreparable prejudice to the entitled party, because of 
the prohibition. 

Moreover, it is appropriate to stress that this supposed counterac
tion would not entail for the plaintiff anything but an objective cumulation 
of actions made after the presentation of the complaint, because only in 
this complaint is this cumulation authorized by c. 1493 with regard to the 
original cumulation. On the other hand, successive cumulation (see com
mentary on c. 1493) is only allowed by c. 1683 for causes of nullity of mar
riage. Even if it is presented in the first instance, it will never take on the 
form of a counteraction. The governing norm is c. 1683 and not c. 1494. In 
turn, the change of complaint, resulting from valid amendments of the 
terms of the dispute, must always be in accordance with c. 1514 and can
not take place through the reconventio reconventionis, prohibited by 
C. 1494 § 2. 

The possibility of filing a counteraction does not have only this limi
tation, legally formulated as a prohibition. The action by which a counter
claim is filed is subject to the rules of relative competence. Moreover, the 
process initiated by the plaintiff's complaint must be suitable to accept in 
its processing the action by which there is a counterclaim, as occurs in ob
jective cumulation. In conclusion, the counteraction is only a procedural 
right of the respondent, which must be exercised in the proper procedural 
context, determined by the norms of competence and by the suitability of 
the procedure selected by the plaintiff in the complaint. 

Lastly, one must stress the independence of actions exercised in the 
counteraction and the autonomy they possess to be exercised in another 
process. This independence of actions will affect the entire process with 
respect to the claims of the parties and the evidence to be presented, and 
with respect to the powers of disposition of the various actions within the 
process, if the actions of the parties are subject to disposition by those 
who exercised them. The judgment, at the end of the hearing process, 
must be pronounced on each issue formulated because of that inverse ex
ercise of varied actions, and must determine the obligations that each 
party must meet ( c. 161 1, 1 ° and 2°). This will occur even if a decision with 
a unitary result is pronounced in a compensation case, which will be the 
effect of how the action of the counterclaiming party has affected the re
quest formulated by the plaintiff in the complaint. 
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1495 Actio reconventionalis proponenda est iudici coram quo 
actio prior instituta est, licet ad unam causam dumtaxat 
delegato vel alioquin relative incompetenti. 

The counter action is to be proposed to the judge before whom the origi
nal action was initiated, even if he has been delegated for one case only, or 
is otherwise relatively non-competent. 

SOURCES: c. 1692 

CROSS REFERENCES: cc. 135 § 2, 1415, 1442, 1494 § 1 

C OMMENTARY 

Carmelo de Diego-Lora 

1. The first provision contained in the canon (actio reconventionalis 
proponenda est iudici coram quo actio prior instituta est) is the vis at
tractiva possessed by the first action or actions exercised by the plaintiff 
in the complaint. 

In a certain way, this also concludes c. 1494 § 1 ,  when it provides 
that the action of the respondent against the plaintiff, characteristic of 
counteractions, can be lodged coram eodem iudice in eodem iudicio. 
However, one might imagine that c. 1494 § 1 would require that a counter
action be subject to the same norms of competence as those governing the 
conventional action. Canon 1493, established for objective cumulation of 
actions, requires that none of the actions exceed the competence of the 
tribunal. Therefore, for the purposes of competence, it is reasonable for it 
to be understood that the same rule for cumulation of actions be applied 
for the counteraction, inasmuch as the counteraction is a cumulation of 
actions, albeit in a reverse and reciprocal sense, before the same judge 
and in the same process. 

For this reason, the requirements for a counteraction must include 
extension of the competence of the judge who accepted the complaint 
from the plaintiff and cited the respondent, as well as the suitability of the 
process initiated to also accept the action (see commentary on cc. 1493 
and 1494). In the case of counteractions, since they are successive cumu
lations, one could turn to the judge who first cited the respondent 
(c. 1415). However, c. 1495 expressly mentions that competence will be 
that of the judge before whom the previous action was presented. This 
norm would require an indication that it would occur provided that it is 
not prevented by norms of competence-because the counteraction 
would be excluded when it is subject to norms of absolute or functional 
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competence-or norms of procedure selected by the plaintiff according to 
the action exercised by him or her, given that this procedure could be un
suitable for legally accepting the respondent's action. 

2. The canon contains a second norm by which the competence of 
the appointed judge is extended, even if he is assigned for only one cause 
or is affected otherwise by relative competence. If the assigned judge acts 
procedurally to hear and judge the cause resulting from the plaintiff's ac
tion, he will also hear the counteraction of the respondent, even if this lat
ter action, due to relative competence, is subject, in principle, to another 
tribunal. It is the same justification of the aforementioned vis attractiva, 
provided that, for the counteraction, the aforementioned rules of absolute 
and functional competence do not prevent it, and the suitability of the pro
cedure selected by the plaintiff would also have to be added. 

Nevertheless, it is somewhat surprising how faithfully c. 1495 has 
followed the letter and the spirit of c. 1692 CIC/1917 in this area. More
over, in practice, delegation has become the means used by bishops to ex
ercise judicial power in their dioceses. From this point of view, there 
would be no reason for this surprise. However, a power characteristic of a 
bishop can be limited by universal legislation of the Church, especially 
when it is exercised by someone else, and the CIC has legal texts that can 
set forth the opinion that the possibility of delegation by the diocesan 
bishop to others to judge judicial causes is not retained in the new Code 
(for news on the doctrinal disagreement in this regard, see commentary 
on c. 1419: 4). 

This matter is so important as to justify some normative act at the 
maximum level, or at least an authentic interpretation that dispels any 
doubts regarding the continuance in the new Code of the judicial power 
delegated by the bishop in his diocese. Canon 1692 of the CIC/1917 fit per
fectly in the context offered by c. 201 § 2 of the same Code. However, there 
is no canon in the new CIC that corresponds to c. 201 § 2 CIC/1917. On the 
other hand, c. 1419 § 1 sets forth the principle that, barring an express ex
ception in law, the judge of the first instance of the diocese is the diocesan 
bishop, who may exercise judicial power by himself or through others, se
cundum canones qui sequuntur. The canons that follow (1419 et seq.) 
refer exclusively to the vicarious exercise of judicial power, without refer
ence to possible delegation. Canon 135 § 3 and the canons that follow pay 
considerable attention to the delegation of executive power. On the other 
hand, in canon 135 § 2, referring to judicial power, the delegation is limited 
to the power to perform preparatory acts for a decree or judgment. 

Therefore, the power to delegate the exercise of judicial power is re
served in the CIC to the Roman Pontiff exclusively. In the case of diocesan 
bishops, the exercise of that power devolves upon them and the various 
vicarious organs recognized by the CIC for that function in the various di
oceses, and even in broader territorial circumscriptions, when those tribu
nals are organized according to the norms of c. 1423. 
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CAPUT II 
De actionibus et exceptionibus in specie 

CHAPTER II 

Actions and Exceptions in Particular 

§ 1 .  Qui probabilibus saltem argumentis ostenderit super 
aliqua re ab alio detenta ius se habere, sibique dam
num imminere nisi res ipsa custodienda tradatur, ius 
habet obtinendi a iudice eiusdem rei sequestratio
nem. 

§ 2. In similibus rerum adiunctis obtinere potest, ut iuris 
exercitium alicui inhibeatur. 

§ 1. A person who advances arguments, which are at least probable, to 
support a right to something held by another, and to indicate an immi
nent danger of loss unless the object itself is handed over for safe
keeping, has a right to obtain from the judge the sequestration of the 
object in question. 

§ 2. In similar circumstances, a person can obtain a restraint on another 
person's exercise of a right. 

SOURCES: § 1: c. 1672 § 1 
§ 2: C. 1672 § 2 

CROSS-REFERENCES: cc. 124-128, 1452, 1491, 1497-1499, 1621, 1645-
1648 

C OMMENTARY 

Miguel Angel Ortiz 

The detailed regulation of actions and exceptions in particular that 
was found in the CJC/1917 (cc. 1672-1700) has been reduced to the five 
canons of this chapter. The reason for the reduction is that those actions 
and exceptions were rarely presented before ecclesiastical tribunals. 1 

1. Cf. Comm. 11 (1979), p. 67; on the revision of the present chapter, ibid., pp. 67-81. 
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Consequently, some of them have been omitted, such as those regarding 
new work and damage feared (cc. 1676-1678 CJC/1917), which, if lodged in 
the future, could be redirected to c. 1496 or to possessory actions. Actions 
for nullity of acts (cc. 1679-1683 CJC/1917) have also been dispensed with, 
which actions can follow the course of cc. 124-128 on nullity of juridical 
acts in general and c. 1621 on the plaint of nullity against a judgment. 
Moreover, cc. 125-126 contain the basis for lodging rescissory actions, 
which were dealt with in cc. 1684-1686 CJC/1917. Lastly, restitutio in inte
grum (discussed in cc. 1687-1689 CJC/1917) is only contemplated in the 
CIC as a means of challenging judgments that have become adjudged mat
ters (cc. 1645-1648). In addition to these references-as stressed in the 
CIC revision projects, when they were reducing the subject matter of the 
canons under discussion-the general rule of c. 1491 may be applied: "Ev
ery right is reinforced not only by an action, unless otherwise expressly 
provided, but also by an exception."2 

This chapter only discusses preventive remedies and contains a ref
erence to the civil system for possessory actions. Preventive actions di
rectly or indirectly attempt to avert the danger posed to future execution, 
either by the existence of a declarative process or by the time it takes for a 
declarative process to be substantiated. That risk is known as periculum 
in mora. In addition to the risk that may result from fraudulent maneu
vers performed by the other party that could endanger future execution, 
the party presenting the preventive action must demonstrate a particular 
fumus boni iuris. The plaintiff's mere affirmation is insufficient. Another 
motive for preventive actions is the guaranty occasionally required of the 
party presenting the action ( c. 1499). 

Preventive actions are documentary, subsidiary and provisional. 
They exist as a function of a subsequent, contingent executive measure, 
which normally concerns the ownership of the thing or right subject to the 
preventive measure. They prepare for that execution and are extinguished 
with the declarative process. Moreover, in some way, they constitute a fur
thering of the execution and could be classified as tertium genus of the 
contentious process, together with the declarative and the executive pro
cess. 3 For these reasons, and because preventative actions are ordered 
without necessarily a hearing from the other party because they tend to 
counteract this party's possible fraudulent activity, the judge must take 
prudent care when ordering preventive measures.4 

In fact, the judge enjoys broad discretion. His actions must be in
spired by the juridical criteria contained in other provisions of the CIC, 
which may be interpreted as parallel locations ( cf. c. 17). In particular, the 

2. Cf. Comm. 11 (1979), pp. 67, 74, 76, 77. 
3. Cf. F. CARNELUTTI, Diritto e processo (Naples 1958), p. 355. 
4. Cf. A. DE LA OLIVA-M.A. FERNANDEZ, Derecho procesal civil, III (Madrid 1990), pp. 300ff. 
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safekeeping of sequestered assets shall be guided according to the canons 
regarding the administrative of assets (cf. cc. 1281, 1284, 1286, 1289).5 

Preventive actions can be exercised: (1) to verify that one has a right 
to something in the control of another; (2) to verify that one has a right 
that another is holding and enjoying; or (3) to demonstrate that one holds 
credit pending compliance. The first and third of these cases are called se
questration, because they concern things. The second case is called pro
hibition or interdiction of the exercise of the right; in doctrine, this is 
ref erred to as improper sequestration. 6 This canon discusses the first two 
situations: sequestration of the thing and prohibition or interdiction. 

Canon 1496 contemplates the two requirements for the sequestration 
action: thefumus bani iuris ("advancing arguments, which are at least 
probable") and the periculum in mora ("danger of loss unless the object 
itself is handed over for safekeeping"). Thus, it is necessary to determine 
the certainty of the right claimed by the party exercising the action, as 
well as the impossibility that the damage feared could be repaired another 
way (cf. c. 1498). 

Canon 1672 CJC/1917 contained § 3, which established "provided 
that the public good seems to demand the sequestration of a thing and the 
prohibition of the exercise of a right, the judge may decree them ex offi
cio, mainly at the instance of the promoter of justice or the def ender of the 
bond." The members of the revision commission chose to delete it, recog
nizing the provision of c. 53 of the schema then under consideration ( cur
rent c .  1452), on the ex officio act of the judge in causes concerning the 
public good. 

Doctrine considered that the preventive action of sequestration dis
cussed in this canon could be initiated ex officio or at the instance of a 
party, in the case in chief or in an incidental matter. 7 The judge ruled au
dita altera parte with a decree or judgment. 

5. Cf. C. DE DIEGO-LORA, commentary on cc. 1496-1498, in Pamplona Com. 
6. Cf. F. ROBERTI, De processibus, I (Rome 1956), p. 608; F.X. WERNZ-P. VIDAL, Ius 

Canonicum, VI (De processibus) (Rome 1949), p. 258. 
7. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica iuxta Codicem 

Juris Canonici, I (Rome 1950), p. 395; F. ROBERTI, De processibus, cit., p. 610. 
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Tit. V. Ch. II. Actions and Exceptions in Particular c. 1497 

§ 1. Ad crediti quoque securitatem sequestratio rei ad
mittitur, dummodo de creditoris iure satis constet. 

§ 2. Sequestratio extendi potest etiam ad res debitoris 
quae quolibet titulo apud alias personas reperiantur, 
et ad debitoris credita. 

§ 1. The sequestration of an object is also allowed for the security of a 
debt, provided there is sufficient evidence of the creditor's right. 

§ 2. Sequestration can also extend to the assets of a debtor which, on 
whatever title, are in the keeping of others, as well as to the loans of 
the debtor. 

SOURCES: § 1: c. 1673 § 1 
§ 2: C. 1673 § 2 

CROSS-REFERENCES: cc. 1496, 1498-1499 

C OMME NTARY ------

Miguel Angel Ortiz 

This canon discusses the sequestration that tends to ensure collec
tion of a debt. In the Spanish version of the CIC, this is called attachment. 
Doctrine refers to this action as sequestratio conseruativa, in contrast to 
the sequestratio iudicialis of c. 1496 § 1 and the restraint of c. 1496 § 2.1 

The attachment that secures a debt has the same requirements as the 
sequestration discussed in the preceding canon: sufficiently proven right 
of the creditor, amount and ownership of the equally certain debt, preven
tive measure necessary to guarantee the debt, damage that cannot be rem
edied any other way. However, in this canon, the preventive action is not 
directed at the thing in dispute or the exercise of which is restrained, as in 
the preceding canon. Instead, it is directed at a thing, normally a sum of 
money, which is taken as a substitute for the debt one seeks to guarantee. 
Moreover, since it is a measure that is more executory than the purely pre
ventive actions of c. 1496,2 thefumus boni iuris must appear with a stron
ger entitlement. It is required not only that the creditor advance "probable 
arguments" (c. 1496), but that the right be sufficiently proven (dummodo 
de creditoris iuris satis constet), which in turn constitutes a title with less 
force than that of c. 1673 § 1 CJC/1917, the precedent to c. 1497. 

1. Cf. F.X. WERNZ-P. VIDAL, Ius Canonicum, VI (De processibus) (Rome 1949), p. 257; in 
the opposite sense, E. FERNANDEZ REGATILL0, Institutiones Juris Canonici, II (Santander 
1951), p. 273. 

2. Cf. A. DE LA OLIVA-M.A. FERNANDEZ, Derecho procesal civil, III (Madrid 1990), p. 136. 
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In fact, the text of the CJC/1917 required that the right of the creditor 
be truly verified (dummodo de creditoris iure liquido constet). In the revi
sion phase, the force of the title was intentionally reduced. Canon 108 of 
the schema asked that the creditor's right manifesto constet, an expression 
that was replaced with the phrase satis constet.3 Canon 1673 § 1 CJC/1917 
added in fine that "the norm of c. 1923 § l" must be retained, that is, the 
executor must try to "cause the losing party as little damage as possible." 

Paragraph 2 of this canon allows the judge to extend the attachment 
"to the assets of the debtor that by any title are found in the control of 
other persons, as well as to other debts of the debtor." The text does not 
state "the sequestration is also extended ... " but rather that "it can be ex
tended." Therefore, the judge, at his discretion, shall decide whether it is 
appropriate to extend the attachment to those assets. 

In civil procedural doctrine, the attachment has three phases: 
1) finding the assets that must be attached (money, marketable securities, 
jewels, credit marketable in the act, profits and revenue, real and personal 
property, salaries and pensions, credit non-marketable in the act, business 
and industrial establishments); 2) levying or allocating the assets (the dis
position of which is removed from the holder); 3) the means of guarantee
ing the levy (mainly, judicial deposit, judicial administration , and 
preventive annotation).4 The normal means of guarantee, especially in 
canon law, is the judicial deposit of the debtor's assets in the hands of a 
third party, the bailee. 

Consequently, the judge will appoint a bailee of the attached assets 
at the request of the parties or, if they do not reach an agreement, ex offi
cio (cf. c. 1675 CJC/1917). The bailee, who may be the debtor, 5 shall act 
observing the norms regarding the administration of assets ( cf. cc. 1281 et 
seq.), with no less diligence than that employed in the safekeeping of one's 
own assets. When it was decided that it was unnecessary to repeat the reg
ulation of the position of the bailee found in c. 1675 CJC/1917 in the new 
code, it was understood that the judge must rule regarding who will be en
trusted with the object of the sequestration, in the extremely rare cases 
that arise. 6 

Although it was understood that it could be lodged through an inci
dental or principal matter, doctrine after the code considered the principal 
matter as the main rule. 7 The judge would make his ruling as a decree or 
judgment for the debtor and any interested third party. 

3. Cf. Comm. 1 1 (1979), p. 73. 
4. Cf. A. DE LA OLIVA-M.A. FERNANDEZ, Derecho procesal civil, III, cit. ,  pp. 139ff. 
5. Cf. A. DE LA OLIVA-M.A. FERNANDEZ, Derecho procesal civil, III, cit. , p. 157. 
6. Cf. Comm. 1 1 (1979) , p. 74. 
7. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica iuxta Codicem 

Juris Canonici, I (Rome 1950) , p . 398; F. ROBERTI, De processibus, I (Rome 1956) , p. 613. 
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1498 Sequestratio rei et inhibitio exercitii iuris decerni nulla
tenus possunt, si damnum quod timetur possit aliter re
parari et idonea cautio de eo reparando offeratur. 

The sequestration of an object and restraint on the exercise of a right can 
in no way be decreed if the loss that is feared can be otherwise repaired, 
and a suitable guarantee is given that it will be repaired. 

SOURCES: c. 1674 

CROSS-REFERENCES: cc. 1446, 1492, 1496-1497 

C OMMENTARY 

Miguel Angel Ortiz 

The subsidiary and provisional nature of preventive actions means 
that, if there are other means of repairing the damage or guaranteeing its 
reparation, the sequestration or attachment must not be decreed. In the 
same way, if an alternative guarantee arises once the preventive nature is 
decreed, the preventive action must be suspended or revoked.1 

This canon makes these provisions in emphatic terms : "in no way" 
can sequestration or restraint be decreed, unless it is the only means avail
able for avoiding damage or guaranteeing reparation. A similar provision 
appears in identical language in CIC/1917, c. 1674, which also understood 
that the preventive measures contained in the preceding canons were ex
traordinary and subsidiary. 

Subsequent to the Code, doctrine has determined that sequestration 
ceases due to: (1) the lapse of the term established when it was granted; 
(2) the realization of the condition on which its grant depended; (3) the 
disappearance of the cause or need that induced the judge to grant it. Con
servative sequestration ( c. 1497) ceases with satisfaction of the credit, 
while judicial sequestration ( c. 1496) ceases with resolution of the dis
pute.2 

The CIC discusses extinction of actions in c. 1492. With respect to 
prescription, the reference to civil law in cc. 197-199 must be taken into 
account. In any event, the life of the preventive action depends on the 

1. Cf. M. LEGA-V. BARTOCCETII, Commentarius in iudicia ecclesiastica iuxta Codicem 
Juris Canonici, I (Rome 1950), p. 392. 

2. Cf. F. DELLA ROCCA, Istituzioni di diritto processuale canonico (Turin 1946), p. 67; 
F.X. WERNZ-P. VIDAL, Ius Canonicum, VI (De processibus) (Rome 1949), p. 266. 
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vicissitudes of the principal action it precedes, accompanies, or follows, 
depending on whether it is filed before, with (cf. c. 1493), or subsequent to 
it, once the process of the principal action is initiated and before it be
comes an adjudged matter. 

The extraordinary nature of these preventive actions arises from the 
principle that inspired the drafting of several canons: the desire to have 
disputes resolved peacefully ( cf. c. 1446). It is not that the process and the 
measures established in the code are contrary to the spirit of canon law3; 

if they were, the law would not contemplate them, and there would be no 
process or preventive measures. However, both are means that can con
tribute to the reestablishment of injured or threatened justice. In view of a 
hypothetically unjust situation that would harm the supreme law of the 
Church, the salus animarum, as an ultima ratio one turns to, allows re
establishment of the communio and defense of rights in the Church. 

3. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), p. 229. 
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1499 

Tit. V. Ch. II. Actions and Exceptions in Particular c. 1499 

Iudex potest ei, cui sequestrationem rei vel inhibitionem 
exercitii iuris concedit, praeviam imponere cautionem de 
damnis, si ius suum non probaverit, resarciendis. 

The judge who grants the sequestration of an object, or the restraint on 
the exercise of a right, can first impose on the person to whom the grant is 
made an undertaking to repay any loss if the right is not proven. 

SOURCES: SN can. 192 

CROSS-REFERENCES: cc. 1496-1498 

C OMMENTARY ------

Miguel Angel Ortiz 

The possibility of suffering damage is the basis of the preventive ac
tion. To prevent damage from being suffered, the judge may grant seques
tration, restraint or attachment. However, the preventive action also may 
cause damage to the respondent, against whom the sequestration is pro
nounced. Therefore, the plaintiff must demonstrate sufficient title and 
claim the proximity of the damage for a judge to grant a preventive mea
sure.1 

When the principal action is substantiated, the appropriateness of 
the preventive measure becomes evident, if the judicial organ handles the 
principal action. However, the reverse can occur. That is, there may be 
cases in which, although a title was demonstrated that the judge found 
sufficient for granting a preventive measure, the claim is unfounded and 
results in damage to the respondent, whose assets or credit were seques
tered, or who was prohibited from exercising a right. In that case, an obli
gation may arise to repay the damages caused. In anticipation of that 
compensation, this canon contemplates the possibility of requesting a 
guarantee from the party lodging the preventive measure. 

Consequently, following the practice in civil systems, 2 this canon of
fers the judge the possibility of demanding a bond from the party, who in 
turn requests a bond from the respondent. In this way, the preventive ac
tion falls under the responsibility of the party who initiates it. 

1 .  Cf. C. DE DIEGO-LORA, commentary on C .  1499, in Pamplona Com. 
2. Cf. A. DE LA OLIVA-M.A. FERNANDEZ, Derecho procesal civil, II (Madrid 1990), p. 329. 

1049 



c. 1499 Bk. VII. Pt. I. Trials In General ORTIZ 

The bond imposed on the plaintiff compensates for possible dam
ages incurred on the respondent, but it does not justify the preventive ac
tion. Thus, even if the plaintiff spontaneously offers a guarantee, if the 
judge does not find the title claimed or the periculum in mora to be suffi
cient, he will not grant the preventive measure requested. 

The 1976 Schema contained three canons regarding the admission of 
actions guaranteeing the security and support of the spouse and children 
in the matrimonial process.3 These canons had not been in the CJC/1917. 
No room was made for those three canons (cc. 1 12-1 14 of the schema), al
though their theoretical appropriateness was acknowledged ( ipsis nor
mae videntur optimae theoretice loquendo ), mainly because the Church 
lacks the means to effectively urge the furnishing of guarantees constitut
ing their object. It was stressed that the objective of the canons is covered 
by c. 1071 § 1,3°: "except in the case of necessity, no one is to assist with
out the permission of the local ordinary . . .  a marriage of a person bound 
by natural obligations towards another party or children, arising from a 
previous union." 

3. Cf. Comm. 1 1  (1979), pp. 74ff. 
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1500 Ad naturam et vim actionis possessoriae quod attinet, 
serventur praescripta iuris civilis loci ubi sita est res de 
cuius possessione agitur. 

In matters concerning the nature and effect of an action for possession, 
the provisions of the civil law of the place where the thing to be possessed 
is situated, are to be observed. 

SOURCES: 

CROSS REFERENCES: cc. 6 §2, 22, 98, 154, 197-199, 231, 1059, 1105 §2, 
1269-1270, 1290, 1381, 1491, 1492,1°, 1515, 1672, 
1692 §§2-3, 1714 

C OMME NTARY 

Miguel Angel Ortiz 

The second actions the CIC considers are possessory ones, which 
are closely related to preventive actions. 1 However, in the case of posses
sory actions, the legislator has not reduced the ample regulations con
tained in the CIC/1917 (cc. 1695-1700), as was done with preventive 
actions, but has chosen to refer the subject to civil law.2 

Canon law has fine-tuned the tendency to extend the scope of pos
sessory protection to situations unknown to Roman law. 3 In the first 
place, by recognizing the possession of intangible assets and broadening 
the Roman doctrine of quasi possessio, canon law gradually extended 
possessory protection to all types of rights susceptible to continued exer
cise. This extension of protection is embodied in the exceptio and the 
actio expolii, granted even in favor of the holder. In both aspects, particu
larly with respect to the actio expolii, 4 canon law contributed to the com
pletion of the possessory theory and considerably influenced civil 
legislation. 5 

1 .  Cf. F. CARNELUTTI, Diritto e processo (Naples 1958), pp. 359ff. 
2. Cf. J. MINAMBRES, La remisi6n de la ley can6nica al derecho civil (Rome 1992), 

pp. 180-183. 
3. Cf. F. ROBERTI, De processibus, I (Rome 1956), p. 653. 
4. Cf. A. TRABUCCHI, Istituzioni di Diritto civile (Padova 1993), p. 422; C. DE DIEGO-LORA, 

commentary on c. 1500, in Pamplona Com. 
5. Cf. J. CASTAN TOBENAS, Derecho civil espafiol, comun y foral, 11-1 (Madrid 1987), 

p. 629; A. TALAMANCA, "Possesso. Diritto Canonico,"  in ISTITUTO DELLA ENCICLOPEDIA ITALIANA 
(G. TRECCANI), Enciclopedia Giuridica, XXIII (Rome 1990). 
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Ownership is protected with the petitory action, which is intended to 
claim ownership of a right to property or of a real right in general. Posses
sion, on the other hand, with the possessory action, is intended to recover 
an asset of which one has been deprived or to avoid the annoyances and 
dangers that encumber an asset or the exercise of a right. 

In civil doctrine, there is controversy regarding how to determine the 
juridical nature of possession, whether it concerns the consideration 
thereof as a right, a simple fact or a juridically-protected factual state. 6 

Based on this distinction, a distinction is made occasionally in the treat
ment reserved for true possession and mere holding. Only the former will 
have the animus possidendi that, together with the corpus (the actual re
lationship with the thing or right), make possible the exercise of posses
sory actions.7 In any event, in the CIC 1917, "not only possession, but also 
mere holding, confers possessory actions or exceptions" (c. 1694 CIC/ 
1917). The Spanish Civil Code also equates possession and holding, be
cause it grants possessory actions to the possession on one's own behalf 
or as the owner, as well as to possession as distinct from ownership, and 
civil possession as well as natural possession or mere holding, devoid of 
the animus dominantis (cf. articles 446 Civil Code and 1651 law of Span
ish Civil Lawsuits).8 

Consequently, possessory actions (known as possessory remedies or 
injunctions) protect against a disturbance of the possession, without rul
ing on the right to underlying possession. The possession def ended by 
these actions is independent of the right to possess. 

Unlike petitory actions, possessory actions are not for the purpose 
of control of a thing or quasi-control of a right, but possession or quasi
possession of the thing or right. Due to the object, possession concerns 
material things or rights (in this latter case, it is quasi-possession). Be
cause of the manner or intent with which it is possessed, it can be juridical 
(or civil) or natural (mere holding). Because of the nature, classic defects 
of possession were designated with the terms vi ( due to violence or dis
possession, physical or spiritual), clam (due to hidden conspiracy) and 
precario (which begins to be unjust when the possessor refuses to give 
the thing to the owner who is claiming it). Then, as a function of the sub
ject, it can be in good or bad faith.9 

Possessory actions can be of three types, depending on the state of 
the threat to possession: to achieve, retain, or recover possession (the 
CIC/1917 discussed each of them separately, cc. 1693, 1659, and 1698 10) .  

6. Cf. J. CASTAN TOBENAS, Derecho civil . . . ,  cit., pp. 640 ff. 
7. Cf. A. TRABUCCHI, Istituzioni di Diritto civile, cit., p. 415. 
8. Cf. J. CASTAN TOBENAS, Derecho civil . . . ,  cit., pp. 640ff. 
9. Cf. M. CABREROS DE ANTA, commentary on ch. VI, tit. V, sect. I, part I, book IV, in C6digo 

de Derecho Canonico (Madrid 1957), pp. 642ff; F. ROBERTI, De processibus, cit., p. 653. 
10. Cf. F. ROBERTI, De processibus, cit., pp. 654ff. 
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The first is based on an entitlement that allows access to the possession of 
an asset that at present is not enjoyed. The second tends to maintain the 
situation of the factual possession. The third, called dispossession, seeks 
from the judge restitution of a thing or right that was possessed and of 
which the party was, in his or her opinion, unjustly deprived. It requests 
that the previous factual situation be reestablished, by specifically adduc
ing the previous possession. The injunction to achieve possession is simi
lar to petitory actions, because it is based not on a factual possessory 
situation but on an entitlement by which one is attempting to achieve pos
session.11 

Throughout the history of the Church, possessory injunctions have 
been frequent, mainly concerning benefices. By drastically reducing the 
benefice system, it was foreseen that possessory actions would practically 
disappear, which is why it was decided to admit a generic reference to 
civil law. The 1976 schema reserved an entire chapter for possessory ac
tions. However, when revising that text in 1978, the members of the coetus 
decided not to delete all references to possessory injunctions, because 
they did not seem to be sufficiently protected with the generic reference 
of c. 1491, but to refer en bloc to civil law.12 

Canon 1500 specifies that the civil law "of the place where the thing 
to be possessed is situated" is to be observed: the applicable law of the 
locus rei sitae, to which the ecclesiastical judge will turn to determine the 
nature, as well as the effects, of the possessory action. The requirements 
established by civil law for the exercise of the action to be recognized 
must be taken into account :  mainly, good faith at the beginning or 
throughout possession. Excluding protection from mere holding may be 
controversial in systems that do not equate it with true possession. Per
haps that comparison can be saved-and consequently avoid the vulnera
bility of holding-adducing the validity of the former law pursuant to c. 6 
§ 2: "to the extent that the canons of this Code reproduce the former law, 
they are assessed in the light also of canonical tradition."13 Criminal pro
tection at times found in civil law (when punishing usurpation, invasion of 
another's property, or disturbance of peaceful possession) seems to be left 
outside of the reference. Lastly, the CIC refers to unlawful possession of 
the episcopal office and the respective sanction (cf. cc. 154 and 1381). 

As for the rest, the reference to civil norms is subject to the limits 
contained in c. 22 (see commentary). Those norms are canonized "in so 
far as it is not contrary to divine law, and provided it is not otherwise stip
ulated in canon law." In addition to this reference to civil legislation on 

11. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), pp. 230ff; J.L. ACEBAL, 
commentary on c. 1440, in Salamanca Com. 
12. Cf. Comm. 11 (1979), pp. 78-80. 
13. In that sense, F. ZANCHINI, "Possesso. Diritto canonico," in Enciclopedia del Diritto, 

XXXIV (Milan 1985), p. 539. 
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possessory actions, cc. 197-199 contain another reference to civil legisla
tion on prescription, one of which is continued possession (see commen
taries on cc. 197-199, particularly when they refer to the good faith of the 
possessor; cf. also cc. 1269-1270, 1492,1°). Good faith is interrupted, in the 
ordinary process, with the joinder of the issue ( c. 1515). 

The CIC also establishes references to civil law 14 in c. 98 (with re
spect to guardianship), c. 1105 § 2 (on the proxy mandate for marriage), 
c. 1290 (regarding contracts), c. 1714 (on arbitral transactions and settle
ments), cc. 231 and 1286,1° (on employment and social benefits), and 
cc. 1059 and 1672 (on the merely civil effects of marriage). Canon 1692 
§§  2 and 3 foresee the possibility of resolving causes on the separation of 
spouses in the civil forum. 

14. Cf. J. MINAMBRES, La remisi6n de la ley can6nica al derecho civil, cit., p. 194. 
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DE DIEGO-LORA Introduction 

PARS II 
De iudicio contentioso 

PART II 
The Contentious Trial 

------- INTRODUCTION 

Carmelo de Diego-Lora 

cc. 1501-1670 

1. To avoid repetition with respect to the use of the terms trial and 
process, see the introductions to book VII and to part I, De iudiciis in ge
nere. Both of these terms denote the idea of contention within the sphere 
of procedural law. 

2 .  The justification for this heading is to group together under the 
same title the methods of ordinary proceeding in the CIC: the ordinary 
contentious trial ( discussed in section I) and the oral contentious process 
( discussed in section II). To Acebal, the distinction in book VII between 
parts I and II separates the static part of the process from the dynamic 
part of the process, a division that "is not altogether justified."1 In fact, the 
introduction of the oral process into the CIC was a source of conflict 
within the Code Commission. 2 

The distinction would have been well founded if the oral process had 
been assigned some broader possibilities for functionality, comparable to 
those of the written ordinary contentious process. However, there are sev
eral reasons for its limited use, including the excluding norm of c. 1690, 
the procedural nullity provided in c. 1669 , the existence of the documen
tary process for matrimonial nullity (cf. cc. 1686-1688), and the fact that 
causes of separation, although they can follow the oral process (cf. c. 1693 
§ 1), practically must be lodged in the civil forum pursuant to c. 1692 § 2.  

3. From another point of view, section II  is an appendix to the canons 
of section I, as emphasized by its canons that refer to others. This occurs 
with c. 1658 § 1, which quotes c. 1504 for the petition; c. 1659 § 2 for the 

1. J.L. ACEBAL, commentary on part II: The Contentious Trial, in Salamanca Com. 
2. Cf. Comm. 11 (1979), pp. 247-248. 
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judicial citation with reference to c. 1512 ; the reference to c. 1600 in 
c. 1665; the need to use the general criteria presented in cc. 1526-1586 
when proposing, presenting, and issuing an opinion on evidence, in that 
section II has no norms in this regard, except what is provided in c. 1663 ; 
as well as omitting canons related to appeals, and therefore it is necessary 
to use the general criteria offered in cc. 1628-1640 for this ordinary re
course. 

4. These remarks are not a criticism of the oral contentious process. 
On the contrary, its introduction into the new canonical procedural sys
tem is an improvement. However, this enrichment of the procedural pro
cess would have been more effective if more occasions had been provided 
for its use. 

5. In its first subparagraph, c. 1670 tries to remedy the gaps in the 
oral process with a general reference to the canons of the ordinary con
tentious process. However, in its second subparagraph, it grants tribunals 
the authority to repeal any procedural norms not required for the validity 
of procedural acts, so that the speed with which the activities of the oral 
process must take place is unhindered by rigorous application of norms 
provided in principle for the ordinary contentious process. The inappro
priateness of the verb used (derogare) should not cloud the intent that in
spired the provision. 

Therefore, in the organization of procedural law in the CIC, the oral 
contentious process is situated on an equal footing with the ordinary pro
cess, concerning its possible use. But, at the same time, it is presented 
more as a type of expedited process in cases not excluded by legislative 
provisions, provided that the parties agree with its use (cf. c. 1656 § 1). 

6. Finally, the heading De iudicio contentioso, is not altogether con
ceived for the procedural dynamism. This is in contrast to the heading De 
iudiciis in genere of part I, which regulates the static aspects of the pro
cess, namely the organization of tribunals, the conditions for capacity that 
must be met by the parties to the process, and the conditions for capacity 
and professional competency that must be possessed by the advocates 
and procurators. 

Apart from the difficulty in making a clear distinction between both 
aspects of a juridical institution of an essentially dynamic nature, it is suf
ficient to observe, in this section I of part II, chapter I of its title IX, dedi
cated to the adjudged matter, to conclude the following: part II, albeit 
basically dedicated to the description of the procedural order of the con
tentious trial cannot be explained other than as a continuance of part I, in 
the same way as section II of part I in book IV of the CIC/1917. 

In the new regulations, the canons on the oral contentious process 
are presented as a partial regulation of brief er exceptional norms, of the 
plenary process, which lack the sufficient consistency and proportion to 
constitute its own distinct section, comparable to the canons dedicated to 
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the ordinary contentious trial. Lastly, by giving the title De iudicio conten
tioso to this entire part II, it seems to be setting forth a principle of exclu
sivity for the contentious nature for ordinary written and oral processes, 
which is inaccurate. This is because contentious trials are also the causes 
of nullity of marriage and the documentary process, causes for the separa
tion of spouses (cf. c. 1692 § 1), causes for the nullity of ordination (cf. 
cc. 1709 § 1 and 1710) regulated in part III, as well as the criminal process 
(cf. c. 1721), covered in part IV. 
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SECTIO I 

De iudicio contentioso ordinario 

SECTION I 

The Ordinacy Contentious Trial 

------- INTRODUCTION ------

Carmelo de Diego-Lora 

I. ITS EXPANSIVE FORCE ON THE ENTIRE CANONICAL 
PROCEDURAL SYSTEM 

This section of the CIC addresses the ordinary contentious trial, but 
it includes some other canons with a more extensive application. For ex
ample, the first of its canons, c. 1501, sets forth the absolute principle of 
party initiative, which is not only characteristic of the ordinary conten
tious trial but all of procedural law. Moreover, the last title of this section, 
which refers to execution of the judgment, reveals some norms that not 
only do not belong exclusively to the ordinary contentious trial, but, in 
that they are outside of the proper procedural cognitio, are applied also to 
the oral contentious process and to those classified as special, except for 
exceptions such as for causes of marriage nullity ( cc. 1684-1685). 

Therefore, a number of canons in this section have a general scope. 
This occurs, for example, with cc. 1509 -1512 regarding the summons; with 
matters governed under the heading "The Judicial Instance" (cc. 1517-
1525); with those included under the heading "Proofs" (cc. 1526-1583); 
with those derived from the parties' failure to appear (cc. 1592-159 5); 
with the intervention of a third party (cc. 1596-1597); with several of the 
canons regulating judicial pronouncements (cf. cc. 1607-1608); with those 
established for challenging judgments and for the adjudged matter ( cf. 
cc. 1609 -1648), with the peculiarity of cc. 1643 and 1644, with a specific 
application; and with c. 1648 on judicial costs and free legal aid. Moreover, 
c. 1670 , on the oral process, makes an express reference to the norms on 
the ordinary contentious trial, and c. 1691 ,  on causes of marriage nullity, 
makes a similar reference to the super rato procedure. With regard to evi
dence, there is an express reference in c. 1702 to the canons on the ordi
nary contentious trial and in c. 1710 , for causes of the nullity of sacred 
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ordination, there is an express reference to the ordinary contentious pro
cess, as well as for the criminal process ( c. 1728). As Moneta 1 has noted, 
for special processes, the CIC does not offer specific provisions but 
merely highlights the unique feature involved, leaving the rest to the sys
tem established for the ordinary contentious trial. 

In conclusion, in the section "The Ordinary Contentious Trial," the 
legislator offers a description of the ordinary process, which is the nor
mative guideline for any judicial claims lodged without a specific refer
ence to any special process. Its norms generally apply to all canonical 
processes, at times principally-as in the process for nullity of sacred or
dination and in the criminal process--, and in the remaining phenomena, 
with a subsidiary nature. It is a process that parallels the one regulated in 
titles VI-XVII of book IV of CJC/1917 (cc. 1706-1924). 

II. GENERAL STRUCTURE OF THE PRESENT PROCESS 

I. On the introduction of the case 

The first phase is described in title I of this section: "The Introduc
tion of the Case." Four procedural steps occur in this phase: 1) the admis
sion of the libellus of the lawsuit (cc. 1501-1506); 2) the summons of the 
respondent or respondents (cc. 1507-1512), which results in the start of 
the instance (c. 1517); 3) the appearance before the judge of the respon
dent and the answer to the complaint (cc. 1507 and 1513 § 2 first subpara
graph); and 4) the formulation of the dubium or dubia (c. 1512 §§  1 and 2 
second subparagraph), which originates with the contestatio litis (cf. 
c. 1513 § 1), with a series of effects determined in cc. 1514-1516 . 

Of these steps, the third is not necessary, since the respondent has 
the option of not appearing, in which case, c. 1592 opts for the declaration 
of the absence of the party, fully respecting the dispositive principle. On 
the other hand, CJC/1917 came out in favor of the effect of contempt (cf. 
cc. 1842-1851), by which the party's attitude was understood not as an ex
ercise of a right to make use of procedural rights, but as a contempt for ju
dicial decrees and a lack of cooperation in the administration of justice. 

On the initiative of a party, before the formulation of the contestatio 
litis, dilatory and mixed exceptions may be filed (cf. cc. 1459 and 1462). 
Since these exceptions give rise to particular incidental matters, they re
quire resolution before the main issue is resolved. Due to their serious
ness (cf. c. 1587), these exceptions not only interrupt the normal pace of 

1 .  P. MONETA, La giustizia nella Chiesa (Bologna 1993), pp.  70-71 .  
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the process (cf. cc. 1589 § 1 and 159 0 § 1), but, on some occasions, they 
will prevent the process from continuing ( cf. c. 1618). 

With a lesser effect than the presentation of a question of compe
tence ( cf. c. 1460), either party can interrupt the process by lodging a re
cusal against any of the ministers of the competent tribunal (cf. cc. 1447-
1451). 

Lastly, the lodging of a counteraction by the respondent against the 
plaintiff (cf. c. 1494)  may prevent the formulation of the issue at the 
proper time, or once the issue is formulated, makes it necessary to have it 
lodged and to proceed to another determination of the new dubium, be
cause c. 1463 § 1 grants an excessively long term for the counteraction 
after the answer to the complaint. 

2. The period of proofs 

a) Procedural phase not necessary 

The second phase of the ordinary contentious process will not al
ways be necessary, because it is possible that the factual issues are al
ready proven with documents and these proofs have been provided with 
the libellus of the lawsuit or when the complaint is answered. The CIC 
says nothing in this regard, since from c. 1505,2°, it can only be said that 
the libellus of the lawsuit only requires statements of the evidence on 
which the plaintiff is basing the claims ; and from cc. 1507 and 1513 § 2 
subparagraph one, in connection with the answer to the complaint, it can
not be inferred that, when answering, the respondent must object, provid
ing documentary evidence on which his or her claims are based. It is not 
required, but nothing prevents it, and it is advisable from the perspective 
of judicial economy. In the oral contentious process--a code innovation 
that has not experienced as much in its wording the duplication of the pre
vious legislation as is noted in the ordinary process--c. 1658 § 1 provides 
that the plaintiff must indicate the evidence that he or she could not pro
vide in the complaint, by which the complaint is presented as the first ve
hicle for the presentation of evidence. Paragraph 2 of c. 1658 orders that 
the documents on which the petition is based must be added to the com
plaint, at least in the form of a certified copy. Additionally, this innovation 
is not a result of the oral nature of the process, in that this phase of the in
troduction of the case in the oral contentious process also uses the princi
ple of writing. It is a consequence of the introduction of a more-evolved 
procedural innovation, which has not been taken into account in the draft
ing of the respective canons of the ordinary process. Therefore, it is advis
able, from the beginning of the process, to make every effort to support 
the claims of either party with evidence. The fact that this presentation of 
documentary evidence with the complaint is advisable is confirmed to a 
large extent when it is noted that the judge or the presiding judge of the 
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tribunal can reject the petition in limine when acquiring the certainty that 
the requests formulated therein lack any basis (c. 1505 § 2,4°). 

There will also be no need to proceed to the opening of the period of 
proofs when the object of the process is merely a quaestio iuris, and 
there is agreement by both parties regarding the alleged facts, from which 
there is an attempt to deduce different juridical consequences through dif
ferent interpretations. If to this is added the fact that the judicial organ, if 
it does not find it necessary in the specific case to use the ex officio initia
tive authorized by c. 1452, after the litis contestatio, may then decide to 
proceed directly to the publication of the cause ( c. 1598), if documentary 
evidence withheld from the party who did not provided it was included in 
this introductory phase of the cause, or if this latter situation does not oc
cur, if the parties claim that no evidence will be presented, the decree of 
the conclusion of the case will be pronounced directly ( cf. c. 1599 ). 

Canon 1516, although it uses the word praestituat, which is impera
tive, must be understood in this way-because it will usually be advisable 
to open the period of proofs----provided the circumstances that are present 
in the specific process do not warrant otherwise. 

b) Distinction between term and period 

Another aspect that deserves to be highlighted in connection with 
evidence is that the judicial decree will determine, pursuant to c. 1516, a 
congruum tempus intended for the proposal and examination of evi
dence. It is what procedural doctrine designates by the word period, that 
is, not a designation of a specific day on which a procedural activity is to 
be performed before the judge or which ends the possibility of the exer
cise of some procedural option, for which the word term is usually used, 
which can lead a reader of the CIC to confusion, because the CIC uses the 
Latin word termini. When in cc. 1465 and 1466 this word is used, which 
literally translated would be terms, it is referring to what canonical doc
trine2 designates as dilatio, a space of time consisting of a continuous se
ries of days, in which certain procedural acts can take place. 

No distinction is made between the period for the proposition and 
the period for examination of the evidence, although certain proofs--those 
in which third persons outside of the process, who must appear to offer 
their testimony before the judicial organ or issue before this organ an ex
pert opinion, are needed for its examination-require it. The CIC sets forth 
the need for two very different moments to be indicated for said evidence, 
one for its proposition and another for its examination ( cf. cc. 1552, 1554 
and 1569 for witnesses, and 1575 and 1577-1578 for experts). However, at 
any point in the sole period indicated as a period of proofs, that proposi
tion can be made, which the judge may or may not accept, if it is evidence 
the examination of which requires only using a time period that allows its 

2. Cf. F. ROBERTI, De processibus, I (Rome 1956), p. 448. 
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inclusion in the total established period, unless the judge believes that said 
period must be extended (cf. c. 1465 § 2). 

That period of proofs shall be established by the judge at his discre
tion. For this purpose, he will take into account the relevance for each 
process of any evidence one wishes to provide or one wishes to propose, 
as well as any difficulties in its examination. This period, common for the 
proposition and examination of evidence, although its setting is at the dis
cretion of the judicial organ, must be determined by the judicial organ, 
taking care not to exceed the total time of the processes provided by 
c. 1453 ; which in the first instance does not last longer than one year, and 
six months in the subsequent instance. The judicial discretion must then 
be, in these cases, subject to prudence that avoids excessive duration of 
the processes beyond what the legislator has indicated. 

However, this period, in that it is judicial and not legal or fixed ( cf. 
c. 1465), may be extended by the same organ that set it, provided that 
there is just cause and the parties have first been heard if either of them 
did not request said extension. In practice, it is usually required that said 
extension, if it is requested on the initiative of a party, be requested before 
the expiration of the term already established, because a term that has al
ready lapsed cannot be extended, and also in order to avoid possible ma
nipulation by the party when it wishes to obtain unfounded delays. In any 
event, when the extension is granted, the judge must take care, as pro
vided in c. 1465 § 3, that the process not take too long as a result of the ex
tension. For this purpose, the time set in c. 1453, indicating at least a fair 
and praiseworthy legislative intent, will be useful as an ultimate criterion 
when granting the extension. 

Lastly, the calculation of the judicial periods indicated for evidence 
must be understood as continuous time (cf. c. 201). However, if the term 
ad quem of this period ( cf. c. 203 § 2) is pending the performance of some 
evidentiary activity, and that day the tribunal is closed, said day must be 
understood to be shifted-prorrogatus, improperly stated in c. 1467-to 
the first canonical day. In short, it is not appropriate to examine any evi
dence, if they are not the documents included in the instruction of the 
cause, outside of the period of proofs, and only for a grave reason may 
they be examined early in a case ( cf. c. 1529 ); the collection of evidence in 
the period indicated for evidence is also allowed as an exception after the 
conclusion of the cause, in the phenomenon of c. 1600. 

c) Scope and evaluation of the proof 

The system of proof for the ordinary contentious process is de
scribed and regulated throughout title IV, De probationibus, of this sec
tion I ,  De iudicio contencioso ordinario. But this description and 
regulation not only applies to this type of trials, but in fact that title con
tains the canonical system of proof for every process, whether it is an or
dinary, as is also the oral contentious trial, or a special process, which 
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category must also include the criminal process, even if it is regulated sep
arately. As we stated before ( vide supra, no. I), this ordinary contentious 
process, as a model process for all canonical processes and even for spe
cial processes, enjoys in its norms a subsidiary value, and this also should 
be stated with respect to the regulation of proof in the ordinary conten
tious process. In fact, cc. 1663-1666 discuss evidence in the oral process, 
but nothing is regulated with respect to the means of proof, the specific 
method for proposing and examining it in the act of the hearing, or the cri
teria for its assessment by the judge. Likewise, although in cc. 1678-1680 
there are some peculiarities with respect to proof for the nullity of mar
riage, these provisions include necessary compliance with the norms of 
the ordinary process regarding proof, which cover the entire gap left by 
the aforementioned canons, as also seen in the express references to 
cc. 1559 , 1536 and 1574, belonging to the ordinary process. Moreover, in 
c. 1702 , regarding the super rato procedure, express reference is made to 
the means of collecting evidence in the ordinary contentious process. 

The system of proof in the canonical process is freedom in choosing 
the means of proof, if they are useful and do not violate legal provisions 
( cf. c. 1527 § 1 ). However, following the CIC/1917 , a complete regulation 
of the means of proof is set forth-statements from the parties and testi
mony from the parties, public and private documents, testimony, expert 
opinions, judicial access and acknowledgment, and presumptions-in 
cc. 1530-1586, including on various occasions specific norms for their as
sessment by the judicial organ, as occurs with cc. 1536-1537 for the judi
cial confession, cc. 1541-1543 for documents, cc. 1572 and 1573 for 
witnesses, c. 1579 for expert testimony, and c. 1585 for presumptions. Of 
these latter, it can only be added that their assessment is already espe
cially provided with the words non indigent probatione of c. 1526 § 2 re
garding the burden of proof. In spite of the assessments made of the 
various proofs in these canons, which could lead one to believe that the 
CIC follows a legal system of assessment of proofs, nevertheless, as can 
be inferred from c. 1608 § 3 ,  it first refers to the judge's conscience for 
said assessment, although he must respect the norms established for this 
purpose. After considering this provision, it can be concluded that the cur
rent canonical system is still freedom in assessment of proofs, tempered 
by the criteria established by the CIC on this assessment. 

A while ago, with respect to c. 1869 § 3 CIC/19 17 , the precedent to 
the current c. 1608 § 3 ,  we posed the question of how to interpret it, when 
shaping moral certainty, making that reference to the judge's conscience 
to evaluate the proof compatible with that subjection to the norms of legal 
assessment of evidence. Those "criteria of legality would serve as guid
ance and working material for the trier, but nevertheless demanding that, 
should he not abide by them in his judgment, he set forth the reasons that 
led him to not take them into account." This legal need to freely express 
the assessment of a given proof in laying the basis for the judgment is seen 
to be demanded by c.1579 § 2-as already required in c. 1804 § 2 CIC/ 
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1917-for assessing expert opinions, whether it is accepted or rejected by 
the judgment. In the case of legal assessment of the evidence, a manifest 
explanation by the judicial organ would be sufficient when, according to 
conscience, it does not follow said legal criteria, such that it must follow 
"first the criteria of legal assessment, even if they are not binding, even if 
the reasons why one feels free to not follow them must be expressed. "3 

Today, this interpretation has the support of the new code, the spirit 
of which tends to authorize the judge-as indicated by Garcia Failde"to be 
able to assess the majority of the evidence according to his discretion and 
to be able to apply the law with flexibility and according to the specific sit
uation. "4 For these reasons, we do not share the theory maintained by the 
former classification of full proof for certain means of proof, which are 
the judicial confession pursuant to c. 1536 § 1, ecclesiastical or civil public 
documents pursuant to c. 1541, and the legal presumption of law, as pro
vided in c. 1585. This in fact occurs, provided that it is not proven other
wise, and in this sense we nonetheless generally share, albeit to a larger 
extent, the opinion maintained by Stankiewicz5 in the dialectics of proof, 
when he reduced this effect to other means of proof, different from those 
last cited, which only will be full proof if other evidentiary elements that 
fully strengthen them are also present. The difference between these 
means of proof lies, in our opinion, in the fact that the only thing enjoyed 
by the former is a favorable presumption of the truth that is lacking for the 
others. Therefore, the phrase non indigent probatione of c. 1526 § 2 is too 
emphatic in principle. On the other hand, we agree with Corso6 when he 
proves that the new CIC, compared to the old one, is more in accord with 
the system of free assessment of evidence, although he then indicates that 
this particularly occurs in matrimonial processes. 

3. Publication, conclusion of the case, and final replies 

Once the evidence is collected, and the evidence collected through 
judicial assistance ( cf. c. 1418) is received, the judge shall pronounce a de
cree ordering the publication of the acts of the process. This decree opens 
a new stage of the ordinary contentious process, the regulation of which is 
included in title VI of part I, under the heading De actorum publicatione, 
de conclusione in causa et de causae discussione. This describes the var
ious procedural steps that occur in an ordered successive progression, 

3. c. DE DIEGO-LORA, Estudios de Derecho Procesal Canonico, II (Pamplona 1973), 
pp. 17-18. 

4. J.J. GARCIA FAILDE, "Libro VII. Los procesos," in Ecclesia, March 26, 1983, n. 2119, p. 29. 
5. Cf. A. STANKIEWICZ, "Le caratteristiche del sistema probatorio can6nico," in fl processo 

matrimoniale canonico, 2nd ed. (Vatican City 1994), pp. 588-592. 
6. Cf. J. CORSO, "Le prove," in fl processo matrimoniale . . .  , cit., p. 623. 
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once the period of proof concludes, in the progress towards that last mo
ment of the process, which is the judgment. 

a) Numerous judicial decrees 

When no incidental complications arise, carrying out these judicial 
activities entails: first, decree of publication and period for the examina
tion of the acts (cf. c. 159 8  § 1); second, new decree ordering the conclu
sion of the cause ( cf. c. 1599 § 3); third, need for a third decree by which 
the parties are offered a common period for, according to c. 1601, present
ing written defensiones vel animadversiones, which can on the other 
hand become a mere act of oral hearing before the duly constituted tribu
nal ( cf. c. 1602 § 1) if the judge and the parties agree thereto, by which the 
process, once the session concludes, will be pending the judgment, similar 
to the situations established in c. 1606; fourth, if the written system for 
final pleadings was followed, a fourth decree will have to be pronounced 
to order an exchange between the parties of their respective pleadings, for 
which a new period must be established-intra breve tempus, pursuant to 
c. 1603 § 1-for the presentation of the replies, which if it is a right that is 
exercised only once, the judge for grave cause may nonetheless grant 
again, to the litigants, including the promoter of justice and the def ender 
of the bond if they participate in the process (c. 1603 §§ 2 and 3), which 
will require a fifth decree and indication of a new subsequent period;fifth, 
the judge may even pronounce a sixth decree, after the exchange of the 
parties' briefs, ordering a moderate oral discussion before the tribunal in 
order to clarify any outstanding issues (cf. c. 1604 § 2), for which he will 
set a new date and time for it to be held. Until this oral discussion is con
cluded, the case will not be pending judgment, without prejudice to the 
possibility of having to decree suspension of the hearing for justified rea
sons of the parties' or advocates' inability to appear, which would lead to a 
new decree for setting a new date and time for the pending oral discus
sion. 

There are numerous difficulties that every judge will face in the ordi
nary contentious process in complying with maximum time limits-one 
year in the first instance and six months in the second-indicated by 
c. 1453 for the length of the processes. Therefore, the judge or tribunal 
must take great care when ordering the time in their decrees indicating 
the periods, as can be seen from a mere reading of the procedural norms. 

b) New probatory incidents 

However, there can even be more possibilities for using up other 
time periods; incidental proceedings related to late propositions of evi
dence arise which when added to the previous ones will create new delays 
required by complications in their hearing. 

It is sufficient to observe, in the first place, that c. 1598 § 2 allows 
other evidence to be presented to the judge in the middle of the period for 
the publication of evidence, breaking all limits imposed by the necessary 

1066 



DE DIEGO-LORA Introduction cc. 1501-1655 

procedural preclusion, which would force the judge to pronounce a new 
decree for the publication of this evidence. And what is more, c. 1600 § 1 
authorizes the judge to order other evidence not previously requested, and 
even if it determines the reason for its proposal and limits the require
ments for its admission, this evidence undoubtedly affects the pace of the 
proceedings, causing necessary interruptions that may extend for an in
definite time the length of the process, especially when § 3 of c. 1600 de
mands that in these cases, there must be a new publication of the acts. 
From another point of view, it is also worth noting with regard to these of
fers of evidence outside of the period of proofs, and these subsequent 
publications for the examination of the acts, whether they are finished 
once they are examined or if, on the other hand, subsequent initiatives 
from its publication are allowed in the same sense, inasmuch as the CIC 
says nothing in this regard. 

c) Criticism of this phase of the process 

In any event, this latter stage of the proceedings, before the judgment 
is extensive and involves considerable prejudice to the principle of judicial 
economy, must guide every concept of the procedural system of guaran
tees. It is noteworthy that in discussions of the commission writing the 
code, it appears these issues were not raised. Moreover, in canonical pro
cedural doctrine, critical objections against cc. 1598-1605 were not no
ticed, or at least concerns about their dilatory effects, subject to the 
abuses of procedural maneuvers. On the other hand, a good system of pub
lication of the acts is perfectly compatible with some late proofs, correct
ing previous deficiencies in this regard, and, with the powers granted to 
the judicial organ by c. 1452 , we believe this to be an easy and quick solu
tion. Then we wonder if the procedural system acquired as a legacy from 
the former Canonical-Roman process of intermediate law has been able to 
carry weight in the thought of canonists, to the extent that they did not 
take advantage of the opportunity presented with the new CIC to be able 
to influence with their technical advice the reform of the former schemata 
of the ordinary contentious process. On the other hand, if we dare formu
late this thinking expressed here, it is because we believe that with suffi
cient publication of the acts, limited to the parties and their advocates, and 
a power of judicial initiative with respect to the supplementary presenta
tion of evidence, these written pleadings are not necessary after the period 
of proofs. In the extreme case, a moderate oral discussion for clarification, 
similar to that provided in cc. 1604 § 2 and 1605, would be sufficient. 

The judge must achieve moral certainty regarding what is claimed 
and proven, according to c. 1608 § 3. Everything that the parties had to 
claim in the process has already been done in the period called the intro
duction of the cause and then in any incidental matters that arose until the 
conclusion of the cause. Formulating subsequent allegations only serves 
the purpose of critical analysis by the parties regarding the evidence 
presented to the process, and each of the subjects, wishing to obtain a 
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favorable judgment, usually submits to the judge, in those pleadings, a 
critical exposition that is usually slanted by the interests of those making 
these claims. Instead of making things easier, subsequent allegations, with 
their self-seeking interpretations, usually confuse what has been proven 
and previously claimed. Every reform to the ordinary contentious process 
requires a reconciliation of the most absolute principle of guarantees with 
that of judicial economy. Therefore, it is worth dispensing with some ac
tivities by the parties that can add nothing new to the process except sub
jective opinion. The conclusion of the cause is when the judge, in the 
solitude of his ministry, no longer using the self-seeking interpretations of 
the evidence, must calmly study, independent of any partisan influence, 
the record of the case, and then he can achieve moral certainty using only 
these objective bases of knowledge that are the parties' claims and the ev
idence they presented, in addition to any that came on the initiative of the 
organ of justice. 

4. The definitive sentence 

The last stage of development in the process is that intended for the 
pronouncement of the judgment. Its regulation is found in cc. 1607-1618. 
These cover the entire title VII, De iudicis pronuntiationibus. A look at 
the heading already shows us that the canons it contains not only discuss 
the definitive judgment , which resolves the litis, but also regulate other 
resolutions of lesser importance, which are interlocutory judgments ( cf. 
cc. 1607 , 1613 and 1618), and decrees, whether or not they are merely pro
cedural (cf. c. 1617); also interlocutory judgments and decrees that have 
definitive efficacy (cf. c. 1618). 

With respect to the so-called definitive judgment, the CIC has a pre
cise concept thereof ( cf. c. 1607) and in its canons distinguishes between a 
judgment pronounced by just one judge and by a collegiate tribunal, indi
cating a common period for issuing it, although for a collegiate tribunal a 
longer delay may be allowed in a specific case for a grave reason ( cf. 
c. 1610 § 3): within that common period for pronouncing the judgment, the 
sole judge must receive the advice of the assessors, if they were appointed, 
which is authorized by c. 1424. The judgment must be the exclusive task of 
this sole judge (cf. c. 1610 § 1). On the other hand, when it is a collegiate 
tribunal, the formulation of the judgment is the result of the work of the 
college of judges which by nature requires a certain internal procedure for 
its decision and drafting (cf. cc. 1609 and 1610 § 2); cc. 1426 § 1 and 1429 , 
which could have been included in title VII, are also decisive factors. 

The CIC distinguishes between the internal (cf. c. 1611) and external 
(cf. c. 1612) requirements of the judgment, and also regulates the proce
dures for its publication (cf. c. 1614 and 1615) and for correcting any mis
takes or for finishing it in some way (c. 1616). However, there is a canon 
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that is of particular importance, c. 1608. More than the internal require
ments for the judicial act, it points to the intellectual opinion itself that the 
judge must shape in his own practical understanding, regarding the object 
that must be resolved: it is the so-called moral certainty of the judge. First, 
Pius XII made a pronouncement about it, and then various subsequent dis
courses of Roman Pontiffs have been based on his doctrine, when they 
have annually addressed the Roman Rota. 

III. CHARACTERISTICS OF THE ORDINARY CONTENTIOUS PROCESS 

The ordinary contentious process, divided into these periods or 
phases that occur during its development, as has been indicated before, is 
presented with the following features that outline it: 

l. Principle of writing 

With the form of a process in which the most rigorous principle of 
writing governs, what is provided in c. 14 72 fully occurs therein: all the 
judicial acts must be drafted in writing. This is supported by cc. 1504,  
1508, and 1513 for the period of introduction of the cause, cc. 1567-1569 , 
1578 and 1583 for evidence, as well as cc. 1598 and 1601-1604 for the pe
riod of publication and final discussion of the cause, and cc. 1609 §§  2 and 
4, 1612 and 1615 for the judgment and its publication; lastly, the presence 
of the notary in the acts ( cf. c. 14 73) and the risk of nullity if they are not 
signed by him (cf. c. 1437 § 1) support the formal requirement of the writ
ten form in the process. 

2. Division mitigated into preclusive periods 

Another characteristic consists of being a process subject to preclu
sive periods, at the end of which the various terms indicated for the differ
ent periods are extinguished, although this preclusiveness is tempered by 
provisions such as those contained in c. 1514 which allows, for a grave 
reason and after a hearing for the parties, a late modification of the dis
pute as it was established in the litis-contestatio. Moreover, in that the pe
riod of proofs is set by the judge (cf. c. 1516), it can be extended for just 
cause (cf. c. 1465 § 2) and although the possibility of an extension does 
not threaten the preclusiveness principle, it can nonetheless actually be 
altered when the judge grants those extensions, as occurs with the period 
for the collegiate tribunal to pronounce judgment, which legal period can 
be extended if there is a grave reason ( cf. c. 1610 § 3). Moreover, where 
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this preclusiveness is threatened to a greater extent is, on the one hand, 
through the possible postponements, which can be granted for the final ar
guments, in that these periods are judicial (cf. cc. 1600-1603), but on the 
other and especially, through the legally-established possibility of propos
ing new evidence when the cause is published ( cf. c. 1598) and even after 
the decree of conclusion of the cause (cf. c. 1600). 

We noted that the preclusiveness is also threatened by the permis
sion of cc. 1459 and 1462 § 1 respectively for filing dilatory and mixed ex
ceptions, as well as by the long term granted after the answer to the 
complaint for the counteraction to be filed (cf. c. 1463 § 1). To this may be 
added the fact that c. 1593 § 1 authorizes the party who was declared ab
sent from the trial to appear thereat before the case is resolved, in which 
case this party is allowed to adduce conclusions and evidence, with the 
sole limitation of complying with c. 1600. Moreover, a third party interven
ing in a process is authorized to appear and defend his or her interests at 
any time in the process before the conclusion of the cause and at any in
stance ( cf. c. 1596). The judge must grant a "brief and peremptory" period 
for presenting evidence if the cause has reached the period of proofs, but 
without there being any prescription on that option when the third party 
intervenes in the process after said period is finalized and before the con
clusion of the cause. 

3. Principles of initiative of the party and the officials; 
the principle of rogation 

Also governing the ordinary contentious process is the procedural 
principle of initiative of the party which c. 1501 clearly expresses, and, 
for an amendment of the dispute, c. 1514 also requires that initiative. For 
the evidence, this principle results from the proclamation of the onus 
probandi on whoever states the facts ( cf. c. 1526) and in the same sense, 
for witness testimony, cc. 1551, 1552 , and 1555; and even for witnesses, on 
which if, on the one hand, c. 1575 clearly provides that it is the judge who 
designates them, on the other, the presence in the process of the new posi
tion of private experts designated by the parties is also allowed ( cf. 
C. 1581). 

In turn, this principle of initiative of the party is tempered by a canon 
of part I, c. 1452 § 1, in which, although it comes out in favor of the princi
ple of initiative of the party, the initiative is reduced to causes that only 
concern individuals. On the other hand, once the cause is introduced, if it 
is a cause that affects the public good of the Church, it comes out fully in 
favor of the principle of ex officio action. To this is added, complementa
rily, for all types of causes, the norm of c. 1452 § 2,  which not only, in view 
of the fear of pronouncing a seriously unjust judgment, authorizes the 
judge to present evidence, but even to files exceptions, which, except in 
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the case of any defect that would entail nullity of the judgment and abso
lute incompetence, seem to be defenses that only devolve upon the parties 
(cf. cc. 1459-1462 ; as opposed to c. 1642 § 2 which grants the judge the 
power to declare ex officio the adjudged matter exception). "The passivity 
of the parties cannot be allowed to prevent-claims Acebal-an awareness 
of the objective truth or allow the judge to become a mere spectator to the 
judicial debate, or even a puppet of the negligence or malice of the par
ties." Therefore, the same author maintains "that the inquisitive principle 
predominates more than before in the canonical process, even in causes 
regarding the private good, especially during the period of proofs. "7 

Together with the principle of initiative of the party, there is the 
principle of rogation, often confused with the principle of initiative of the 
party. In fact, c. 1501  provides the principle of initiative (cf. also c. 1452 
§ 1 ), but cc. 1502 and 1504 provide the principle of rogation: what it is that 
the plaintiff is seeking. The object of the process must be shaped through 
the decree of the formulation of the issue, after the judge hears the re
spondent's answer (cf. c. 1513 § 2). The cycle of the rogation ends with the 
judgment, which must be consistent with the object sought, because the 
judge or tribunal must answer each of the issues formulated (c. 1612,1°), 
or risk absolute nullity of the judgment if the inconsistency is total 
(c. 1620,8°). 

4. The preparatory principle and its relation with the procedural 
impulse 

The dispositive principle appears fully acknowledged in cc. 1524 
and 1525 for the plaintiff's waiver and abandonment as well as for the par
tial waiver of procedural acts, although both require, apart from other re
quirements, the admission by the judge. In fact, in the ordinary process, 
even if there is no express prohibition of the so-called procedural juridical 
negotiation, there is the basic idea that every procedural act of a party, to 
have the intended effect, needs the respective judicial sanction, which will 
be given through various types of merely procedural and other decrees, or 
through an interlocutory judgment, at times as juridical acknowledg
ments, at others as acts of admission or rejection, or transfers or commu
nication and other acts of publication. Moreover, cc. 1713-1716, except in 
matters pertaining to the public good, highlight the validity of the disposi
tive principle in the ordinary contentious process when, because the liti
gants have arrived at a settlement, arbitration settlement, or any other 
type of reconciliation, and the same goes, but even more so, when they 
have obtained the respective arbitration proceeding, they advice the judge 

7. J.L. ACEBAL, "Principios inspiradores del derecho procesal can6nico," in Cuestiones 
basicas de Derecho procesal can6nico (Salamanca 1993), pp. 39 and 40 respective. 
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thereof, transferring him to the process to definitively obtain its extin
guishing effect ( cf. c. 1525). 

Nevertheless , indicated della Rocca,8 for the CJC/1917 , and the same 
can be said about the current code, if the dispositive principle is evident in 
many code provisions , with respect to the direction of the process , it can 
be said that the initiative or will of the parties is non-existent ( causes of 
public interest), or almost null, due to some provisions of the CIC (which 
today can correspond to cc. 1453 ,  1589 , and 1593) and to the influence of 
the discretion granted by the legislator to the judge (e.g., cc. 1530 , 1575 , 
and so many others such as the numerous canons setting periods , often ju
dicial, those of mere orders and those intended for the instruction). 

Lastly, this dispositive principle is also manifested in a series of di
verse canons , such as c. 1411 § 1, which allows the agreement to extend 
limited competence to controversial issues of a contractual origin; c. 1592, 
when it does not require under any threat the appearance of the respon
dent who was appropriately summoned; c. 1460 § 1, which allows a sensu 
contrario the submission of the defendant to the competence selected by 
the plaintiff in relative competencies ; c. 1526 § 1 ,  when considering the 
presentation of evidence, not duty, but onus, that therefore lacks binding 
efficacy for the party, who only will face where appropriate the prejudicial 
consequences of that lack of his or her presentation supporting one 's 
statements ; c. 1551, which allows the waiver of witnesses by the party 
who presented them if the other party does not object , or c. 1546 when 
stating that none of the parties is obligated to present documents in cer
tain circumstances; lastly, not wanting to exhaust the examples , c. 1606, 
which authorizes, in order that the case proceedings be pending judgment , 
that the parties submit to the knowledge and conscience of the judge; or 
c. 1636 for the waiver of the appeal, as well as c. 1633 , which authorizes 
the implicit waiver when the appellant within the indicated term does not 
pursue before the judge ad quem the new instance initiated before the 
judge a quo on his or her own initiative. 

Additionally, c. 1520 can provide the possibility of using the process 
in a certain way, which brings us to the principle of procedural impulse, 
which Arroba9 says belongs to the judge, once the process has been initi
ated by the party, in processes affecting the public good, through the duty 
imposed on him to proceed ex officio in these cases. For that writer, in 
short, it will be the nature of the interest, be it public or private, that will 
induce the procedural impulse. That is because, if they are processes in 
which private rights of the parties are in question, the impulse is attributed 
to the litigants , and, on the other hand, if they are public interests , this im
pulse must be imputed to the judge. 

8. Cf. F. DELLA ROCCA, Instituciones de Derecho procesal can6nico (Buenos Aires 1950), 
pp. 58-59. 

9. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), pp. 253-255. 

1072 



DE DIEGO-LORA Introduction cc. 1501-1655 

Moreover, the problem arises when we wonder whether a judicial ac
tivity started on the initiative of a private party, even if it concerns an ob
ject of litigation that is also of a private nature, does not generate, by 
transcending the scope of the judicial process, a group of activities and is
sues affecting the public good. That is why it would have been advisable 
for the legislator to make an express pronouncement on the procedural 
impulse, which is only an onus for the litigants, according to c. 1520 , with
out reference to the interests on which the litigation rests, regardless of 
the scope resulting from the wording of c. 1452 § 1. 

5. Limited publication of the judicial acts and the procedural acts 

The principle of publicity, albeit limited, is seen in the ordinary con
tentious process in the group of principles that inspired it: the limitations 
proceed from the secrecy surrounding the acts of the process, which is 
maintained until the time of their publication once the period of proofs ex
pires, even if in causes affecting the public good, in order to avoid very se
rious dangers, the judge can also decree that some act must remain secret 
from the parties and their advocates (cf. c. 159 8 § 1). Additionally, to
gether with the time limitation for necessary publicity of the proceedings 
during the period of proofs, there are also concrete positive manifesta
tions in favor of secrecy when witness testimony is received ( cf. c. 1559 ). 

There is another limitation as a function of the recipients of this 
publicity of the acts, reduced to the parties and their advocates, among 
those that must be included, by analogy, the promoter of justice and the 
defender of the bond (cf. c. 1603 § 3), because no third party may have ac
cess to said acts or to the oral discussion in the event it takes place ( cf. 
cc. 1604 § 2 and 1605), except when it is an intervening third party, and 
said intervention is admitted by judicial decree ( cf. cc. 1596 and 1597), or 
they are court-appointed experts, in which case they must become famil
iar with the acts of the cause and the documents and accessories-ac
cording to c. 1577 § 2-to the extent that they may need them to well and 
faithfully perform their office. 

6. Mediation and contact in the process 

Since the ordinary contentious process is a written proceeding, it 
must be concluded that normally the principle of mediation would gov
ern with the resulting lack of communication between the judge and the 
parties. However, this is apparently not deduced from the canons of this 
section I of this part II, in which we can always contemplate the judge di
rectly leading the examination of the evidence, either with the parties 
themselves (cf. cc. 1530 , 1532, 1533 and 1535), or with the witnesses (cf. 
cc. 1554, 1559 , 1562 , 1563 , 1569 , and 1570 ), as well as with the experts (cf. 
cc. 1577 and 1578) and this is even provided by c. 1582 for evidence from 
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judicial access and inspection. On the other hand, in the title on evidence, 
there is only one canon on witness testimony, c. 1561, which places on an 
equal level, for the examination of witnesses, the judge, his delegate or an 
auditor. This would lead one to believe that when the CIC, concerning the 
hearing of evidence, mentions the judge, it also is implicitly referring to 
the delegate or the auditor. This results from the fact that in every process 
it is possible for the judicial power to delegate when they are acts before a 
decree or judgment (cf. c. 135 § 3 in fine). 

It is also possible for tribunals to use the judicial assistance of other 
tribunals and judges (cf. c. 1418). In this situation, in the specific proof ex
amined, there will inevitably be a lack of communication between the 
competent judicial organ and the subject who is subjected to the act of 
proof. Moreover, it is possible that in the phenomena of c. 1558 § 3 the 
judge may find it necessary to delegate certain acts of witness examina
tion due to distance, illness, or another impediment, as well as in the phe
nomenon of c. 1528, common for judicial declarations of parties and for 
witnesses, which imposes a specific delegation on a lay person designated 
by the judge. 

In fact, it must be said that the ordinary contentious process is influ
enced by the general authorization established by c. 1428 for the appoint
ment of an auditor and for the receipt of evidence, which can be used by a 
sole judge as well as by a collegiate tribunal, which will appoint him 
through its presiding judge. This leads to the conclusion that, despite the 
appearance of immediacy visible in a literal interpretation of many canons 
regarding evidence, it can be said that the code system of evidence as a 
whole allows a lack of communication. Therefore, in the ordinary conten
tious process, although in general it can be maintained that procedural 
contact governs, it will be present except in express delegation pheno
mena for evidentiary acts or appointment of auditors for said purpose, 
which depends exclusively on judicial discretion exercised within the con
ditions provided by c. 1428. 

7 . Principle of acquisition of proof 

Lastly, it should be added that any evidence examined in the process 
is incorporated into it, and not necessarily in favor of the party presenting 
it, but, regardless of whether it is examined by a judge, his delegate, or an 
auditor, whether it is proposed on the initiative of the party facing the bur
den of his or her statements, or, on the other hand, by the opposing party, 
or is subject to the principle of ex officio and inquisitive action, the judge 
or tribunal shall achieve formal certainty to pronounce judgment according 
to what is claimed and proven in the process ( cf. c. 1608 § 2). Therefore, in 
every case in the ordinary contentious process, with or without contact, 
the most absolute principle of acquisition of proof governs: what is incor
porated into the acts of the process, and no element outside thereof ( cf. 
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c. 1604 § 1), belongs completely to the process itself and favors or preju
dices either of the parties regardless of its origin, provided that it is lawful 
(cf. C. 1527 § 1). 

IV. ON THE CONTENTION AND THE CONSOLIDATION 

OF THE SENTENCE 

In this section 1, after the canons regulating the judgment and other 
judicial pronouncements, title VIII, De impugnatione sententiae, devotes 
both chapters to recourses against the judgment, under the respective 
headings De querela nullitatis contra sententia and De appellatione; then 
title IX in turn includes two more chapters, the first discussing the ad
judged matter, De re iudicata, and the second under the heading De resti
tutione in integrum. That is, with the new CIC following the organization 
of cc. 1878-1907 CJC/19 17 , it places the efficacy of the judgment, the clas
sic res iudicata, between two different types of recourses, those which 
common doctrine has been classifying as ordinary recourses and the so
called extraordinary recourse of restitutio in integrum. The variations 
are found in the use of the terms "remedies" and the elimination of the re
course of third party opposition, in the change of order of the regulation 
of these so-called ordinary recourses, and in the fact that the CJC/19 17 
placed in a canon before the recourses how to correct material errors in 
the judgment, that, by contrast, is now found in c . 1616, within the title 
dedicated to judicial pronouncements. 

The res iudicata then appears intimately linked to restitutio in inte
grum and is so linked, as well as emphasized in the first words of c. 1645 
§ 1, when this recourse is conceived as a challenge of the judgment that 
has become an adjudged matter; and thus also its more generalized classi
fication as an extraordinary recourse. Moreover, the plaint of nullity of 
judgment nonetheless goes against the same adjudged matter even if it 
does so indirectly, through the declaration of nullity of the judgment, 
when lodged after the period for appeal, as shall be explained below. 

1. Appeals and res iudicata 

The only recourse that does not go against the adjudged matter, but 
impedes it or, on the other hand, constitutes it, is the appeal: its lodging 
has a suspensive effect on the judgment ( c. 1638) and consequently the ad
judged matter effect itself. On the other hand, if the appealed judgment is 
upheld, the adjudged matter occurs under the conditions required by 
c. 1641,1° : only when there is no appeal, or once an appeal is lodged, it is 
not then formalized before the judge or tribunal ad quem (cf. c. 1633 and 
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1635), or it is waived, or the procedure in the last instance lapses due to a 
lack of activity ( cf. c. 1520), or the definitive judgment is by nature not ap
pealable, that is when, in the judgment pronounced in the first instance, 
the adjudged matter effect is present (cf. c. 1641,2°-4°). 

a) Force of the sentence and effect of the formal re iudicata 

Therefore, every definitive judgment, pronounced in an ordinary pro
cess, is called to produce the adjudged matter effect, albeit depending on 
the appeal when the nature of the judgment allows this type of challenge. 
If the appeal before the judge ad quem is not lodged in the established 
legal term ( c. 1630 § 1), or it is not pursued within the established period 
(c. 1633), the judgment acquires finality ("firmitate iuris gaudet," accord
ing to c. 1642 § 1) and it can no longer be directly challenged. Moreover, if 
once it is challenged in an appeal, the appeal lapses at its instance or the 
formalized appeal is waived in this instance, we also have a final judg
ment. In like manner, the judgment acquires finality if once the appeal is 
pursued, at the second instance a definitive judgment upholding the previ
ous one is pronounced. Dual conformity can hypothetically be present in 
another subsequent instance if the second judgment did not fully uphold 
the previous one: for the same reasons, on the same petition, between the 
same parties. Finality of the judgment, called in procedural doctrine the 
formal adjudged matter, is the effect contemplated in c. 1641. Conse
quently, in the future, by virtue of a legal provision, inspired in the princi
ple non bis in idem, there can be no direct recourse against the judgment, 
such as an appeal, and the judgment can then be executed, when the actio 
iudicati acquires finality. 

Without wishing to go into the problems with these canons-saving 
their consideration for the respective commentaries-we would now like 
to indicate title XI of this part, De executione sententiae, which closes the 
cycle of the judgment through its efficacy, and that requires, according to 
c. 1651, not only the finality of the judgment, to become executory, but an 
express mandate from the judge for its execution, normally called the exe
cutory decree, which can be added to the written body of the same judg
ment. This is without prejudice to the fact that on some occasions, when it 
concerns provisions or assistance for the support of persons, or for an
other just cause, provisional execution can be ordered before the finality 
of the appealed judgment (cf. c. 1650 § 2). However, this phenomenon is 
exceptional, because execution of a judgment is the normal effect of the 
adjudged matter (c. 1650 § 1). Therefore, this type of early execution must 
always be provisional, pursuant to c. 1650 § 3. 

b) Effect of the material res iudicata and the eventuality, by ex
traordinary means, of the contention of the sentence 

Together with the formal adjudged matter effect on a judgment that 
has acquired finality, there is also the material adjudged matter effect, 
which is perfectly defined in c. 1642 § 2 when it provides that the adjudged 
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matter "facit ius inter partes" and what figures therein is the source of ac
tions. At the same time, it is also true of peremptory exceptions, should 
some procedural event arise that recommends the defense for the subject 
favored by them, making use of that specified ius. Moreover, it makes the 
rei iudicatae exception, mixed, procedural, and peremptory at the same 
time, arise in favor of said parties, which prevents the indirect as well as 
direct challenge of the content of the judgment pronouncements, of that 
ius inter partes, which makes up, with the other actions and exceptions 
indicated, the so-called effect of material adjudged matter on the final 
and definitive judgment; an exception that not only is mentioned in c. 1462 
§ 1 and its mixed nature is recognized therein, but is expressly set forth, 
which positively and strongly protects the principle non bis in idem with 
such strength that the judge, if he notices it, must declare its effect ex offi
cio (c. 1642 § 2). 

The material adjudged matter effect on the judgment can nonethe
less be challenged through a specific recourse, that of restitutio in inte
grum, which was classified as extraordinary by c. 1905 § 1 CIC/1917. This 
classification has been eliminated by c. 1645, perhaps because it was 
deemed unnecessary, inasmuch as its extraordinary nature is highlighted 
by the provisions of its procedural norms, filing periods, and effects that 
the recourse must have in the execution of the final judgment (cf. 
cc. 1646-1648), but especially, in that it must of necessity be well-founded, 
apart from the fact that the injustice of the challenged judgment must be 
expressed, in those limited and specific causes, described by c. 1645, 
which are those that provide the true uniqueness of this recourse. 

Moreover, not only this recourse of restitutio in integrum can go 
against the adjudged matter. The recourse designated by the CIC as que
rela nullitatis contra sententiam is presented in principle, by the legisla
tive organization and by c. 1625, as an ordinary recourse together with the 
appeal. However, since irremediable nullity can be the object of the plaint 
of nullity for a term of ten years from the date of the judgment, and it can 
be perpetually lodged as an exception (c. 1621), while for the plaint based 
on remediable nullity, it has three months from when the judgment was 
published (c. 1623) and even within the same period the judge himself 
may retractare vel emendare that null judgment (c. 1626 § 2), it con
cludes: provided that the querela nullitatis is not lodged within the period 
of the appeal, its subsequent exercise converts it to an extraordinary re
course against a final judgment, which is intended, albeit indirectly, to ren
der without effect the formal as well as the material adjudged matter. 

This recourse is also an extraordinary recourse, not only because of 
the effect it achieves, but because of the specific procedural activity that it 
originates ( c. 1627), and also especially because of the limitation of the 
causes that can serve as its basis, according to the list enumerated in 
cc. 1620 and 1622, for remediable and irremediable nullity respectively. 
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c) Appeal the only ordinary recourse 
In fact, the only ordinary recourse against the judgment, in the ca

nonical procedural system, is the one regulated under the heading De ap
pellatione. In this recourse, for active standing, all that is required is to be 
the party prejudiced by the appealed judgment (c. 1628). Other character
istics of this recourse are: the attribution of competence based on criteria 
of the judicial hierarchy (c. 1632 § 1 and 1634 § 1); the fact that another 
cause is not needed on which to base the appeal than the prejudice to the 
party from the judgment, by which, to the extent of that prejudice, a total 
or partial appeal is allowed and the right to an appeal is also extended to 
those parties that did not appeal within the period (c. 1630 § 1), provided 
that one of them did so, be the party a joint litigant or the opposing party 
(c. 1637); the presentation in the appeal of the object of litigation with 
more breadth, because the formulation of the issues will simply discuss 
whether the previous judgment should be upheld or amended in full or in 
part, without the need for the addition of any reason that was not already 
in the previous instance (c. 1631 § 1); and the fact that for its procedure, it 
refers, with due adaptations, to the procedure of the first instance 
(c. 1640). 

Therefore, the judgment of the appeal considers the object of the lit
igation insofar as it is lodged by the appellants prejudiced by the appealed 
judgment, always in the context of what has already been claimed and 
proven in the preceding instance, apart from any new evidence presented 
subsequently with the limitations of c. 1600 (c. 1639 § 2). This is because 
the evidence of the first instance is acquired by the appeal and what was 
then claimed must inspire discussion in the subsequent instance, apart 
from the specific arguments by which the judgment must be submitted to 
criticism by the appellants. Therefore, the appeal is a new trial before a 
higher judge or tribunal regarding what has already been judged by the 
lower court with the same elements already claimed and proven in the 
opinion that was issued in the judgment, in full or part according to the 
challenge initiative of the appellant or appellants. 

2. Res iudicata and process regarding the state of persons 

Concerning the adjudged matter, we should note, lastly, what is pro
vided in c. 1643: "Cases concerning the status of persons never become an 
adjudged matter." The provision, in its specific pronouncement, is readily 
accepted by procedural doctrine, and commonly, in judicial practice, it is 
understood as referring to processes on the nullity of marriage, which oc
cupy, as is well-known, to a large extent, the activity of ecclesiastical tri
bunals. This canon sets forth an affirmation of an old canonical tradition 
with a negative wording, the last precedent of which was c. 1903 CIC/ 
1917. In the new CIC, an explicit reference was also made to judgments 
pronounced in processes on the separation of spouses. 
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It could be thought that the issue just mentioned does not affect the 
ordinary contentious process, especially when the ordinary recourse of 
the appeal, for the purpose of having dual conformity, is particularly regu
lated in cc. 1682 and 1683, that is, within title I, "Matrimonial Processes, " 
of part III, "Certain Special Processes." However, c. 1643 has been in
serted into section I, part II of Book VII, thus within the ordinary conten
tious process, and it does not only affect matrimonial processes, but 
enjoys a more general scope, because it extends to every process related 
to the status of persons, expressly including the process on nullity of the 
sacred ordination. If this latter process is also situated in the organization 
of the CIC among the special processes, nevertheless, c. 1710 provides 
that when these causes are referred by the competent congregation to the 
tribunals, the tribunals will observe the canons on trials in general and on 
the ordinary contentious trial ; c. 1691 also contains a similar norm for 
matrimonial processes. Therefore, the unequivocal statement in c. 1643 
can also be subject to interpretation at this time, when we analyze the or
dinary contentious process in general, but we should not disregard some 
subjects that, like this one, when referring only to causes on the status of 
persons, would seem in principle to be quite specific. On the contrary, we 
believe that one will not achieve total knowledge of the res iudicata in the 
context of the ordinary contentious process, and in general of any canoni
cal procedural system, without considering the adjudged matter also in 
processes on the status of persons. 

a) Effects of the formal res iudicata and of the matter in these pro
cesses 

In no. 1 of this section, we have set forth the distinction characteris
tic of modern procedural doctrine between the formal adjudged matter 
and the material adjudged matter. Effects that are characteristic of the 
formal adjudged matter in all canonical processes are the finality of the 
judgment and the impossibility of directly challenging the judgment ( cf. 
c. 1642 § 1): these effects, resulting from the final judgment, occur in 
causes on the nullity of marriage (cf. cc. 1684 and 1685) and also in causes 
on nullity of the sacred ordination by specific provision ( cf. c. 1712). 
Therefore, in processes on the status of persons, we have the efficacy of a 
formal adjudged matter in their judgments that acquired finality. 

One might wonder if c. 1643 refers, in the absolute terms of it denial, 
only to the material adjudged matter, not sufficiently distinguished from 
the formal adjudged matter in cc. 1641-1642. Previously it was stated, 
however, albeit not with the same terminology, that the effects of the ma
terial adjudged matter come to be described in the text of c. 1642 § 2 :  de
clared nullities, in the matrimonial process as well as in that of the sacred 
ordination, consequently come to be law for the parties to the extent that 
in the first case, the spouses, after dual conformity, once notice of the con
firming judicial declaration has been served, may contract a new marriage 
(cf. c. 1684 § 1), and in turn, whoever had considered himself clergy, after 
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the second judgment confirming nullity, loses all the rights of the clerical 
status and is free of all obligations ( cf. c. 1712). These effects are not only 
an executory consequence of the respective judgments of nullity once 
confirmed, and therefore we include them in the formal adjudged matter, 
but also a manifestation of an external juridical-canonical situation, re
garding the status of persons, officially and publicly verified by concrete 
law pronounced by the judgment. 

b) The "exceptio rei iudicatae" and the new presentation of the case 

However, there is still doubt as to whether, after the dual conformity 
of the respective nullities-Le. of marriage and sacred ordination-per
taining to the state of the persons, there is also that effect that is so char
acteristic of the material adjudged matter, which is the possibility of filing 
the exceptio rei iudicatae, or its ex officio determination as established in 
c. 1642 § 2. This unknown is resolved by c. 1644 when it regulates the only 
possible recourse against a judgment on the status of persons with dual 
conformity. Although externally it could have some element in common 
with the appeal, which is the competence of the appellate tribunal, never
theless, the recourse is by nature quite distinct: it is an extraordinary re
course against a final judgment, which must of necessity be based on 
novis iisque gravibus probationibus et argumentis, which must be ad
duced by the appellant and proven before the judge in order that the judge 
decide whether to admit what c. 1644 designates with the terms nova cau
sae propositio. Consequently, if those reasons, thus classified by the CIC, 
are not perceived as new and grave by the appellate tribunal, before whom 
the nova propositio was lodged, the recourse will not be admitted by said 
tribunal. Non-admission of the new proposition of the cause is identified 
with the effect of the exceptio rei iudicatae. 

A judgment on the status of persons, duly confirmed, enjoys finality, 
which generates the effects characteristic of a formal adjudged matter. 
And also those of the material adjudged matter, although this latter has 
been conditioned on the subsequent appearance of some new and graver 
reasons or evidence that were not alleged or proven in the opinion issued 
by the respective tribunals of instance when deciding or confirming the 
judgment on the status of persons. As opposed to the wording of c. 1643, 
then, there was an adjudged matter in causes on the status of persons, 
even if this adjudged matter is conditioned by a possible subsequent 
event: the adducing and proving of new reasons or the presentation of evi
dence not previously judged. Therefore, as long as this event does not oc
cur, the adjudged matter exception maintains its full efficacy. 

In compliance with c. 1643, it could be concluded that there is an ad
judged matter in causes on the status of persons when there are two con
forming definitive resolutions, provided that new and grave reasons or 
evidence not submitted to trial is not alleged and proven before the appel
late tribunal. If, on the other hand, it is accredited in the admission phase, 
the exceptio rei iudicatae fails, and there will be a new review of the cause. 
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V. INCIDENTAL CASES AND OTHER INCIDENCES 

To conclude the description of all the various procedural phenomena 
contemplated and regulated in this section, we must refer to those in
cluded under title V, under the heading De causis incidentibus. This cov
ers, in addition to the incidental matters in strict terms of cc. 1587-1591, 
two specifications: in chapter I, De partibus non comparentibus 
(cc. 159 2-159 5), and in chapter II, De interventu tertii in causa. 

1. Incidental cases 

Regarding incidental causes in general, we should emphasize the 
precision with which its concept is formulated; the method of proposition; 
the indication of the nature of the decree of admission or rejection, which 
must be pronounced expeditissime, which results in being unappeasable 
(cf. c. 1629 ,5°); the characterization that must be given by the judge or tri
bunal regarding the seriousness of the incidental proceeding and of the 
type of judicial resolution by which it must be decided, which will also in
fluence the procedure to be followed and even the possibility that the inci
dental matter can be entrusted to an auditor or to the presiding judge of a 
collegiate tribunal; it must also be decided whether the incidental pro
ceeding must be handled as a preliminary and special pronouncement or, 
on the other hand, only as a special pronouncement to be resolved to
gether with the definitive judgment. Lastly, c. 1591 establishes the revoca
bility or at least amendable nature of every incidental resolution, after 
hearing the parties, that has arisen at the instance of these parties or even 
ex officio, which will nonetheless present some problems. 

2. Case of the parties not appearing before the judge 

Regarding the parties' failure to appear, the concept of contempt ( cf. 
cc. 1842-1851 C/C/19 17 ) has been replaced with an interpretation that 
classifies appearance by the respondent to the judge's summons as a pro
cedural obligation. If the party does not face up to it, this will not cause 
the process to be interrupted. The absent party cannot avoid submission 
to the dispute and prejudicial effects of the judgment. Moreover, there is a 
provision for appearing at any point before the resolution of the cause and 
for the absent party's options for challenging the judgment. Lastly, there is 
a provision for the absence of the plaintiff, which entails some effects pur
suant to c. 159 4,2°, after a new summons, which have more of a sanction 
for the lack of diligence than a proper consequence entailed in the fact 
that one is not meeting a procedural obligation. 
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3. Participating third party 

Regarding the participation of third parties, we will only note the 
broad concept of standing (Is cuius interest, according to c. 1596 § 1) to 
participate as a third party in a proceeding to which one is not a party. The 
elements of voluntary participation that can take place are broad, pursu
ant to c. 1596. After hearing the parties, the judge may ex officio, summon 
a third party because he believes that the person's participation is neces
sary. The broad framework offered by cc. 1596 and 1597 makes it possible 
to guarantee the defense of interests provided in the procedural institu
tion of third-party intervention. 

4. Right of appeal 

An incidental proceeding not included in this section is the De iure 
appellandi, regulated by c. 1631. It is lodged directly before the appellate 
tribunal. It must be handled according to the norms of the oral conten
tious process and judged expeditissime. 

5. Judicial costs 

Although one finds other provisions in the CIC with respect to judi
cial costs (for example, c. 1571 related to witnesses, c. 1580 regarding ex
perts, c. 1525 on the costs of the process in the event of a waiver of the 
process or of the cause, and c. 159 5  on the absence of the parties), title X 
of this section gives the bishop governing the tribunal the power to estab
lish norms regarding financial issues such as the order to pay judicial 
costs, the establishment of advocates' , procurators', experts' and inter
preters' fees, witness compensation, free legal aid or reduction of costs, 
the payment of damages, and deposits or guarantees to be furnished. It 
also provides for recourse that can be lodged within these procedures. It 
shall be lodged before the same judge when it is formalized outside of the 
ordinary appeal of the judgment. 
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TITULUS I 

De causae introductione 

TITLE I 

The Introduction of the Case 

------- INTRODUCTION 

Rafael Rodriguez-Ocana 

cc. 1501-1512 

1. Book IV of the CIC/19 17 included a title VI, under the same name 
("Introduction of the Case"), within the part called "Trials, " in its first sec
tion, "Trials in General." That title was divided into two chapters, one on 
the petition and the other on the summons and notification of the judicial 
acts. 

The CIC retains the names designating title and chapters, but it has 
varied the introduction of the cause's location in the organization, within 
the general ordering carried out throughout book VII of the CIC (see intro
duction to book VII). Now, the introduction of the cause, with its two 
chapters on the petition and the summons respectively, belong to the 
sphere of the ordinary contentious trial. 

2.  The process, understood "as a series or succession of juridical and 
formal acts conducted before an ecclesiastical tribunal, by virtue of a 
cause of action ... ,"1 is usually divided into sections according to the ob
jective sought by the legislator through the acts that correspond to each 
phase of the procedural iter. However, the intra-procedural divisions, in 
some cases, do not have very precise limits, and are also closely depen
dent on any doctrinal approaches maintained by each author on the juridi
cal nature of the process, and the initiation and subsequent development 
of the juridical-procedural relationships. This implies that, for some au
thors, the introduction of the cause is restricted by a series of proceedings 
limited to the presentation of the libellus, while other authors believe that 
this procedural step must be extended to the proper evidentiary phase. 

1. C. DE DIEGO-LORA, commentary to Pars I: De iudiciis in genere, in Pamplona Com. 
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The legislator seems to adopt a more practical criterion that is also 
distanced from its own doctrinal statements concerning the birth of the in
stance. In fact, for the CIC, the process) begins with the summons 
(c. 1517). This is different from the criterion found in c. 1732 CIC/19 17, 
which situated the beginning of the procedural relationship at the litis 
contestatio. The option adopted by c. 1517 implies that the introduction of 
the cause must include what is involved in the petition and the summons, 
as well as the instance itself, then would come--once the instance be
gan-the litis contestatio, evidence, etc. The practical sense prevails over 
the theoretical sense; thus, the succession of the first titles of the CIC, in 
the discussion of the ordinary contentious process, must be: title I: libellus 
and summons; title II: litis contestatio; title III: the judicial instance. That 
is the same order found in the CIC/1917. 

3. The number of canons dedicated to title I on the introduction of 
the cause in the CIC, compared to the number reached in the CIC/19 17, is 
significant, due to the drastic reduction. 

In the chapter dedicated to the petition, there is one more canon. 
The CIC contains six, and the CIC/1917 regulated this area in five canons. 
In Chapter II, the fifteen canons of the CIC/19 17 have been reduced to six 
in the CIC. The summons and notice of judicial acts appear as one more of 
the cases affected by the work of "formal and practical" simplification2 

carried out in the code revision. Although doctrine has praised3 the work 
done, it indicates that, in the case of the summons, the lack of more spe
cific norms, when the particular law referred to in c. 1509 § 1 is missing, 
may give rise to situations in which there is a lack of precision and stabil
ity4 in an area affecting the ius defensionis and the principle of equality of 
the parties. 

4. In the chapter dedicated to the libellus of the lawsuit are found rel
evant innovations that favor an enriching doctrinal debate regarding some 
precise issues, even if we still lack an-always relevant (PB 126)-opinion 
from Rotal jurisprudence. 

a) Through a new canon, the validity of the principle of public or pri
vate party initiative in the constitution of the process is expressly regu
lated (c. 1501). This new norm, with the same internal structure of the 
process, strengthens the impartiality of the Church organs of justice, 
makes judicial protection depend on the optional right to action, in that it 
contains a specific request, stresses the instrumentality of the process in 
its constitution, which implies that justice in the canonical system-at 
least at this point in the proceedings----is a "pleaded justice," and, lastly, es
tablishes the bases for doctrinally defending a concept of the right to 

2. Cf. M.F. POMPEDDA, "Diritto processuale nel nuovo Codice di diritto Canonico. 
Revisione o innovazione?," in Ephemerides Juris Canonici 39 (1983), p. 218. 

3. Cf. ibid. 
4. Cf. C. DE DIEGO-LORA, commentary to C. 1509, in Pamplona Com. 

1084 



RODRIGUEZ-OCANA Tit. I. The Introduction of the Case cc. 1501-1512 

action that depends less on subjective rights and is more in accordance 
with the legitimate interests of the parties. 

b) The first acts of the process allow a certain diminution of the prin
ciple of writing through acceptance of an oral plea (c. 1503). The canon 
contains guidelines that are distinct from those maintained by c. 1707 CIC/ 
1917 , because now the possibility of orally suing is based on the judge's 
discretion. Criteria defining when a cause is easy to investigate and of less 
importance are lacking; the only indication given by the CIC/1917 ("which, 
therefore, must be resolved quickly") has completely disappeared from 
the current canon. The norm has an unquestionable practical importance, 
given the proliferation of cases in which the judge is turned to for solu
tions to irregular, problematic, or questionable situations, which are fun
damentally matrimonial. In these cases, the judge must take care to 
remain impartial, providing solutions pursuant to legislative provisions 
(c. 1446 §§ 2 and 3), but without avoiding or compromising his neutrality. 

c) Technically speaking, c. 1504 more appropriately regulates the re
quirements of the content of the petition. In the new norm, they underlie, 
on the one hand, the procedural presuppositions as requirements of jus
tice that must be present in the petition, and, on the other hand, the need 
for the plaintiff to support the fumus bani iuris of the petition through 
the factual and normative elements of the causa petendi. The formulation 
of the canon allows one to establish, on a doctrinal level, the influence of 
theories of individualization or substantiation in the analysis of the ele
ments making up the causa petendi. In general, the legislator favors a nu
anced substantiation, where the facts making up the factual situation 
acquire greater relevance to the detriment of the normative element of the 
cause or cause of action. 

d) Admission or rejection of the petition is reserved to the sole judge 
or the presiding judge of the tribunal (c. 1505  § 1), whereas in the CIC/ 
1917 the petition was within the competence of the college. The norm still 
is a reason for establishing the limits of the activity after it is developed by 
the judge for admitting or rejecting the petition, which practice is becom
ing increasingly widespread and which is in danger of becoming a pre
process on the merits of the case. This is because c. 1505 § 2,4° provides 
that the petition will be rejected if the claim lacks any foundation, which 
was not expressed in c. 1709 CIC/1917. An important innovation is the cur
rent regulation on the recourse against the decree rejecting the libellus 
(c. 1505 § 4), in which the preliminary requirements that the parties be 
heard have disappeared ( c. 1709 § 3) in the trying of the recourse. As for 
the rest, there is still controversy regarding the possibility of lodging the 
extraordinary remedy of restitutio in integrum against the unappealable 
decree of rejection of the libellus. Neither doctrine nor jurisprudence 
maintains a common opinion. There are writers and Rotal decisions that 
admit the restitutio due to the definitive effect of the unappealable decree 
of rejection of the petition, but other writers and Rotal decisions reject the 
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extraordinary recourse, because they believe that this recourse not only 
requires a judicial resolution with definitive force, but also that it must 
bear on the foundational issue. In short, what the various postures reveal 
is a different concept of what res iudicata is in the canonical process, 
and, depending on this conception, the possibility of whether or not to 
admit restitutio in integrum against some judicial decisions. 

e) The doctrinal problems and practical ineffectiveness of c. 1710 
CJC/1917 have led the legislator to introduce a new juridical figure, in the 
context of the admission of the petition, for the purpose of counteracting 
the judge's delay in issuing the decree of admission or rejection. That new 
juridical institution is the admission of the libellus, ope legis or ipso iure 
( c. 1506). Together with the various points, in connection with the inter
pretation of the canon, there is an aspect of the applicability of the 
norm-that is, if its potentiality is extended to every type of process----re
garding which part of a doctrine maintains a clearly restrictive posture, 
when stating that the admission ipso iure does not apply to special pro
cesses declaring nullity of the matrimonial bond (see commentary on 
C. 1506). 

5. There are two basic reasons supporting the formal and practical 
simplification, in addition to the norms, that the legislator has introduced 
to the canons contained in the chapter dedicated to the summons and no
tification of judicial acts: 

a) the means through which notification or announcements are 
made, the summons in the strict sense as well as other judicial acts, come 
down to one--the public postal service--in order to leave to particular 
law the task of providing norms regulating other means (c. 1509 § 1). The 
role of particular law seems relevant concerning this subject, due to the 
differences between the countries with respect to their level of develop
ment. Canonical legislation finds here a difficult obstacle to overcome if it 
is not through the invocation of particular law; whereas, in that it is delim
ited within a specific nation, the civil procedural law of each country can 
handle in a more detailed manner the regulation of the means of notifica
tion of judicial acts; therefore, a norm of reference could be very useful; 

b) the second reason explaining the practical simplification of the 
procedural institution of the canonical summons comes from the obliga
tion to attach the petition to the summons, unless grave reasons warrant a 
postponement, until the party declares, of the procedural step for learning 
of the libellus through the pars conventa. The provision of c. 1508 § 2 en
tails a notable advancement in the sphere of juridical guarantees that cor
rects the practice used until now. The normative effect that this fact 
involves is translated into an exoneration of the canonical legislator from 
the burden of specifically regulating the formalities and requirements 
of the summons. These requirements, divided by doctrine into two 
groups----vocatio in iudicium and editio actionis-are largely met by the 
petition attached to the summons. Therefore, it will be sufficient to 
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indicate the place, time and manner-appearance or written answer to the 
complaint-adopted by the judge. 

6. Chapter II also presents other characteristics that should be high
lighted. 

a) The summons of the respondent appears more clearly as a juris
dictional act of the judge. Although canonical doctrine has distinguished 
the classical Latin term that indicated the summons-vocatio in ius
from its ius-privatist origins, this term persisted in Roman law-even 
once the in iure phase disappeared from the ancient Roman process, 
from which the term vocatio in ius comes-as in canon law. The CIC/ 
19 17, in c. 1711 § 1,  stated "libello vel orali petitione admissa, locus est vo
cationi in ius seu citationi alterius partis." The CIC exchanges the an
cient expression for the more accurate in iudicium vocare (c. 1507 § 1), 
which stresses-as manifested in its origin in the Roman process-the ju
risdictional and public nature of the summons performed by the judge. 

b) The summons is ordered in the same decree in which the com
plaint is admitted. In cases of ipso iure admission, the summons decree 
will be independent because the admission took place, not by judicial de
cree, but ope legis. There is the possibility that the summons may be com
pleted by a second decree order, if the judge infers, from a consideration 
of the answer to the complaint, that it is necessary to summon the parties. 
This second decree has a specific purpose: appearance before the judge. 

c) The respondent has the right to see the complaint, unless, due to 
grave reasons, the judge decides not to attach it to the summons. In this 
case, the decree of summons must contain the reasons explaining this way 
of proceeding. In those cases, the summons decree shall become part of 
the decision-making decrees, and the provision of c. 1617 will apply: a lack 
of reasoning shall imply a lack of efficacy of the summons decree. A sum
mons decree of this kind involves a limitation on the exercise of the re
spondent's right to see the libellus before declaring in the process. 

d) With respect to nullity of the summons decree and its conse
quences, the appearance by the respondent before the judge to handle the 
cause corrects any possible defects in the summons and even its absence, 
because, as indicated by the legislator, with the actual appearance, "the 
summons is not necessary" ( c. 1507 § 3). Moreover, the appearance of the 
respondent nonetheless has some correcting limits that are restricted to 
the manner and execution of the act of summons, without including, on 
the other hand, the cause of the summons. Thus, for example, if the sum
mons decree is ordered by an incompetent ecclesiastical judge, the pres
ence of the party does not act, in principle, as an extension of the 
competence in favor of the tribunal who summoned the party ( cf. c. 14 7 
§ 1). Even if the CIC does not include any express classification of the nul
lity of a judgment made through a defect in the summons (that is, whether 
or not it is remediable through the judgment), there are phenomena 
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recognized thus by Rotal jurisprudence in which the denial of the right to 
defense due to a defect in the summons or through an unlawful declara
tion of the absence of a party can be adduced. In both cases, the judgment 
would be null with irremediable nullity (c. 1620,7°). 

7 .  In the current CIC, the basis of the summons authorizes its need to 
be maintained in second and subsequent instances. For matrimonial 
causes, Provida Mater 123 provided that, at the appeals grade, one should 
proceed without omitting the summons or the establishment of the issue. 
Before the CIC, jurisprudence maintained consistent doctrine regarding 
the need to summon the respondent in each instance, without distinguish
ing between the first and the rest. 5 Writers of recognized prestige are still 
def ending this position. 6 

5. Cf. A. STANKIEWICZ, "De citationis necessitate et impugnatione," in Quaderni Studio 
Rotate 4 (1989), p. 85. 

6. Cf. ibid., pp. 85-86. 
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1501 

CAPUT I 
De libello litis introductorio 

CHAPTER ! 

The Petition Introducing the Suit 

Iudex nullam causam cognoscere potest, nisi petitio, ad 
normam canonum, proposita sit ab eo cuius interest, vel 
a promotore iustitiae. 

A judge cannot investigate any case unless a plea, drawn up in accordance 
with canon law, is submitted either by a person whose interest is involved, 
or by the promotor of justice. 

SOURCES: SN can. 226 

CROSS REFERENCES: cc. 221, 1430-1431, 1434, 1452-1453, 1476, 1491, 
1502 , 1518, 1 °, 1524,  159 6  § 1, 1600 , 1620 , 1622 , 
1628, 1646, 1674-1675,1°, 1686, 1696,  1708, 1713-
1716, 1721 ,  1729 

COMMENTARY ------

Rafael Rodriguez-Ocana 

1. The legislator has set forth in this canon the procedural principle 
of party initiative, a long-standing tradition in canonical procedural law, 
expressed in the traditional formulas nemo iudex sine actore; nemo 
iudex in causa propria and ne procedat iudex ex officio. Although the 
principle of party initiative was also found in c. 1706 CJC/19 17 (qui 
aliquem convenire vult, debet libellum competenti iudici exhibere1),  the 
current provision is technically more accurate, since it stresses that the 
canonical process, in its structure, depends exclusively on an act-the 

1. Cf. M.F. P0MPEDDA, "Diritto processuale nel nuovo codice di diritto canonico. 
Revisione o innovazione?" in Ephemerides Juris Canonici 39 (1983), p. 215. 
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formal requirements of which are regulated by canon law for each type of 
process-by a legitimate private or public party, who has an interest 
deemed to be capable of being protected by the canon system. 

Canon 1501 functions on a substantial "constitutional" planefor the 
process. It emphasizes what the right to procedural action is, through the 
formal act of a claim, which exclusively makes it possible for judicial 
power to initiate its protecting function through the process, without 
confusing the claim with the expression of it in the libellus. By contrast, 
c. 1706 of the CJC/19 17, centered on the libellus alone. 

Consequently, ecclesiastical judges and tribunals cannot perform 
their protecting activity until it is requested by those for whom canon law 
has recognized the respective right to procedural action, which arises in 
the world of juridical-material relationships, when a subject is in an irrec
oncilable situation in which his or her legitimate interest cannot be satis
fied, because it is opposed or resisted, by the interest of a third party. 

2.  Although c. 1501 is situated between the canons regulating the or
dinary contentious process, it should be stressed that the norm applies to 
every type of process, 2 provided that the judicial process is understood 
"as a series or succession of juridical and formal acts conducted before an 
ecclesiastical tribunal, by virtue of a cause of action-considered as a 
claim-formulated correctly, with a fumus boni iuris, by one subject 
against another, which proceedings are intended to obtain a binding decla
ration or acknowledgment, juridical constitution, or imposition of behav
ior with regard to matters and persons subject to the juridical authority of 
the Church. "3 

Within the category of processes needing the request of a party for 
establishment are found, among others: the ordinary contentious process 
(cc. 1502 ff.); the oral contentious process (cc. 1656 ff.);  the contentious
administrative process ( c. 1445 § 2 and PB 123); the process declaring nul
lity of marriage (cc. 1671 ff.); the documentary process (cc. 1686 ff.); the 
process on the separation of spouses (cc. 1692 ff.);  the process for the 
declaration of nullity of the sacred ordination ( cc. 1708 ff.); and the crimi
nal process (cc. 1717 ff.). Consequently, according to the canon, there is 
no process that the judge can initiate ex officio, nullam causam cog
noscere potest. The development of a process created without the request 
of the party and the resulting judgment would suffer from the defect of ir
remediable nullity, pursuant to c. 1620,4°. 

With cc. 1501 and 1620,4°, the canonical legislator guarantees the im
partiality of the judge in hearing the cause from its very initiation. 4 This 
impartiality, even considering any good qualities that the judge may have, 

2. The principle is "basic, generally applicable to all types of canonical trials": 
C. DE DIEGO-LORA, commentary on c. 1501, in Pamplona Com. 

3. C. DE DIEGO-LORA, commentary Pars I. De iudiciis in genere, in Pamplona Com. 
4. Cf. J.Ma. PINERO CARRION, La Ley de la Iglesia, II (Madrid 1985), p. 495. 
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his professional competence, or the personal and zealous pursuit of inde
pendence, is nonetheless strengthened from its internal structure in the 
process itself, in that the existence and objective of the exercise of the ac
tion is made to depend on party initiative. 5 

3. The principle of party initiative in the constitution of the process 
extends its influence throughout its development, being the basis of more 
than a few procedural institutions that the parties can adopt as a function 
of their legitimate interests: 

a) the first consequence is the instrumentality of the canonical pro
cess, which will only begin when the subject wants to make use of his or 
her right to action, in that it is an optional right, to judicially protect his or 
her legitimate interests. In Spain, this aspect of the dispositive principle 
traditionally is called "pleaded justice" or "petition"6

; 

b) as a second consequence, the object of the canonical process is 
determined by whatever the plaintiff decides to submit to the judgment of 
the tribunal, and as a function thereof, the plaintiff will set forth the fac
tual and legal bases supporting the claim. With the answer of the respon
dent (based on his or her dispositive power), the object will be definitively 
shaped, and as a function thereof, the subsequent evidence and allega
tions will be articulated; 

c) in the third place, the respondent's acquiescence and the plain
tiff's waiver of the action are the fruit of the dispositive power, intimately 
related to the principle of party initiative. Both are unilateral acts by 
which the respondent yields to the plaintiff's petition, demonstrating 
agreement therewith; and the plaintiff gives up the exercise of his or her 
right to protection in that specific case, respectively. For the waiver to be 
possible, the object must be under the party's power of disposition. Acqui
escence and waiver are binding on the ecclesiastical judge under the con
ditions established by law; 

d) fourth, we could also place under the influence of the parties' ini
tiative, albeit within limits, the procedural phenomenon of the renuncia
tion of the instance (c. 1524) and partial renunciation of procedural acts 
(c. 1524 § 1). Limitations on those two procedural positions of the party 
are represented, first, by the bilateral nature of the act of renunciation, 
which must be requested by one of the parties, and the other at least must 
not challenge it and it must also be approved by the judge (c. 1524 § 3); 
second, through the principle of acquisition, by which every act requested 
and incorporated into the process is outside of the dispositive power of 

5. Cf. C .  DE DIEGO-LORA, "lndependencia y dependenciajudiciales en el nuevo C6digo," in 
idem, Estudios de Derecho procesal can6nico, IV (Pamplona 1990), pp. 86-92; 100-105. 

6. Cf. A. DE LA OLIVA-M.A. FERNANDEZ, Lecciones de Derecho procesal, I, 3rd ed. 
(Barcelona 1986), p. 91. 

109 1 



c. 1501 Bk VII. Pt. II. Sect. I .  The Ordinary Contentious . . . RODRIGUEZ-OCANA 

the parties, and one can only waive it before said incorporation takes 
place; 

e) the fifth consequence is manifested in the possibility of ending the 
process through settlement or arbitration, provided that the law so allows 
(see commentary on cc. 1713-1716); 

f) the sixth derivation of the principle of party initiative is mani
fested in the judgment, which must be consistent with the claims of the 
plaintiff and of the respondent. A lack of consistency in the judicial deci
sion that does not resolve the dispute, not even in part, pursuant to 
c. 1620,8°, affects the judgment, making it null and irremediable. 7 

4. The instance of a party must be related to the ex officio initiative 
that has a relevant role in the canonical process. 8 Once the cause is pre
sented, the legislator regulates the judge 's impetus on various levels : first, 
to avoid an excessive delay in the administration of justice (c. 1453); sec
ond, in order that the judge can have all necessary information, he deter
mines when he believes that the cause has been sufficiently instructed 
(c. 1600 § 1,1°-2° and § 2); and third, to avoid a gravely unjust judgment 
(cc. 1452 § 2, 1600 § 1,3°). Together with these points, the judge's impetus 
will be governed by the general principle of initiative of c. 1452 § 1, which 
tends to favor either the parties or the judge, depending on the nature of 
the interest or object of the process. 

5. A subject other than the judge who will hear the case must submit 
the plea by which the process is initiated. This subject will be the inter
ested party or the promoter of justice. 

With the expression "proposita sit ab eo cuius interest," the canon 
personalizes the action without referring to the subjective rights as the 
basis of protection. If, from c. 1491-every right is protected by an ac
tion-it is possible to infer that the legislator maintains the traditional po
sition of basing the action, that is, the power to turn to the tribunals of 
justice requesting juridical protection, only with the existence of the 
rights possessed by the subjects through the canonical system, the state
ment of c. 1501 nevertheless supports the position that a legitimate inter
est is sufficient for the right to action to be born, and, with it, recourse to 
the judge demanding specific protection. 9 

It seems that acceptance of the legitimate interest is basic to under
standing the present system of protection offered by the judicial function 
in the Church through the process. Based on this interest, which arises 
from uncompromising juridical situations existing prior to the process it
self-either because there is an interest contrary to that of a third party, or 

7. Cf. J.L. ACEBAL, commentary on c. 1501, in Salamanca Com. 
8. Cf. J.Ma. IGLESIAS ALTUNA, Procesos matrimoniales can6nicos (Madrid 1991), p. 165. 
9. Cf. C. DE DIEGO-LORA, "La tutela procesal de los derechos en la Iglesia," in !us 

Canonicum 34 (1994), pp. 59-60. 
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because the system holds that it can only be solved through judicial 
means, eliminating the option of settlement solutions-the faithful may 
exercise their right to the protection offered by the process. Therefore, we 
have the subjective identification of who has active standing, 10 even if that 
standing does not later become the standing that is specifically deter
mined by the party to the process. This is because the legislator, sup
ported by various reasons (common good, capacity, etc.), can reserve it 
for given subjects. This occurs, for instance, in causes declaring the nullity 
of marriage, in which active standing is limited to the spouses and the pro
moter of justice (see commentary on c. 1674). 

In other procedural phenomena, there is a reference to the interest 
as a party's right to standing. Thus, the subject or subjects with standing 
to lodge and pursue an appeal are those who believe their interests have 
been prejudiced by a judgment (c. 1628); with the intervention of a third 
party-as a party or secondarily-one is attempting to protect any interest 
that this party has in the cause and the prejudice that could be caused by 
the judgment pronounced in the process (c. 1596 § 1); and, lastly, if the 
cause had not concluded and one of the parties in the process dies, 
changes status, or ceases from the office by which he or she is acting, it is 
admitted that the interested party with standing can appear as a substitute 
for the party (c. 1518,1°). 

6. It would have been sufficient for c. 1501 to refer to the interested 
party as the subject with standing to file the plea that constitutes the initi
ation of the canonical process. The term is sufficiently broad to make 
room for private party initiative as well as public party initiative. This is 
because a plea from the promoter of justice before an ecclesiastical tribu
nal is not allowed unless it is based on the same procedural action. The 
initiative of the promoter of justice, according to de Diego-Lora, "remains 
an ex pa rte initiative, even if the party is public." 11 

The difference between the promoter of justice and the interested 
party, with respect to standing, is that the promoter of justice, in all cases, 
is a representative who turns to the tribunal in defense and protection of 
the public good of the Church. 12 Strictly, it is the Church that is the subject 
with a legitimate interest to be protected, not the promoter of justice, who 
will further his initiative as regulated by procedural norms and, on other 
occasions, in accordance with indications received from the bishop ( cf. 
cc. 1430-1431). 

According to common law, the promoter of justice can challenge a 
marriage (c. 1674,2°) ;  he must intervene in causes on the separation of 
spouses (c. 1696 :  the provision does not say, however, that he may initiate 

10. Cf. K. LDDICKE, commentary on c. 1501, in Miinsterischer Kommentar zum Codex 
Juris Canonici (Essen 1989). 

11 .  Commentary on c .  1501, in Pamplona Com. 
12. Cf. K. LDDICKE, commentary on c. 1501, cit. 
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the cause); he is the only person with active standing to exercise a crimi
nal action before the competent tribunal ( c. 1721), while the affected pri
vate parties, although objectively they have an interest resulting from 
prejudice incurred by the crime, in the canonical criminal process do not 
enjoy party status; the most that they can do with their initiative is present 
a contentious claim for damages caused to them, which action is indepen
dent of the criminal action ( c. 1729 ). 

We have yet to indicate the case of processes declaring nullity of the 
sacred ordination. For these causes, c. 1708 expressly provides that inter
ested parties are-in addition to the cleric-the ordinary to whom he is 
subordinate and the ordinary of the diocese where he was ordained, elimi
nating the possible initiative of the promoter of justice. In his commentary 
on the canon, del Amo believes that the promoter of justice could also re
quest nullity "when it is a case of nullity that is public and the exercise of 
orders gives rise to scandal or causes serious harm to religion and the sal
vation of souls ... In any case, the problem is not too difficult because it is 
sufficient for the promotor of justice to inform the ordinary about the case 
in order that the latter might make the accusation."13 

In my opinion, in order to offer a solution in accordance with c. 1501, 
now under commentary, first the nature of the interest giving standing to 
the ordinary must be resolved ( of the cleric or of the diocese in which he 
was ordained) for him to be an active party to the process. If we believe 
that he has a right to initiative as a representative of the public good, it 
could be maintained that, in processes declaring the nullity of the sacred 
ordination, because of their importance, the legislator wants it to be the 
ordinary and not the promoter of justice who directly assumes the compe
tencies that the latter has in common law. It could also be maintained, on 
the contrary, that the ordinary's active standing comes precisely from the 
fact that he is the cleric's ordinary or that of the place where he received 
ordination, which implies an interest-distinct from that held in the public 
good-that the legislator deems sufficient for being the plaintiff in the pro
cess. In these cases, we could tend to maintain the initiative of the pro
moter of justice as del Amo did. Lastly, it could also happen that the 
ordinary could accumulate two types of interests, in which case interven
tion by the promoter of justice could only be feasible if the ordinary 
should decide to act through his interest that gives him standing as an or
dinary, that is, what occurs in the second phenomenon of this ideal classi
fication. 

Before moving on to the last point in the commentary on the canon, 
it seems appropriate to stress that the representation of the promoter of 
justice defending the public good is not the same thing as the defense 
of the interests of ecclesiastical public administration. This latter, for 

13. L. DEL AMO, commentary on c. 1708, in Pamplona Com. 

1094 



RODRIGUEZ-OCANA Tit. I. Ch. I. The Petition Introducing the Suit c. 1501 

contentious processes, in which it must be a party, has representatives 
designated in the statutes and proper norms, at central levels of ecclesias
tical administration as well as at the diocesan level. 

7. Canon 1501 establishes the principle of party initiative ad nor
mam canonum. With this phrase, the canonical legislator subjects the ini
tiation of the process to the principle of formal legality. 14 And in the same 
way that the party initiative, in the constitution of the process, applies to 
all types of processes (see supra no. 2 of this commentary), the principle 
of formal legality also is valid for all canonical causes entailing the exer
cise of a right to procedural action. 

The principle of formal legality affects the expression of the claim, 
the competence of the judicial organ to hear said expression, the norms of 
party capacity ... in short, a vast field of subjects concerning the formal 
phenomena of the process in connection with its constitution. The ab
sence of any of the requirements demanded ad normam canonum can 
make the claim not viable ( cf. 1505 § 2), or give rise to the defect of reme
diable or irremediable nullity (cf. cc. 1620 and 1622) of any judgment pro
nounced without taking these requirements into account. For a particular 
study of the influences of the principle of formal legality, it is necessary to 
consider the legislator's provisions for each type of process and the com
mon norms concerning all causes as a whole. 

14. Cf. C. DE DIEGO-LORA, commentary on C. 1501, cit. 
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Qui aliquem convenire vult , debet libellum competenti 
iudici exhibere, in quo controversiae obiectum propona
tur, et ministerium iudicis expostuletur. 

A person who wishes to sue another must present a petition to a judge 
who is lawfully competent. In this petition, the matter in dispute is to be 
set out and the intervention of the judge requested. 

SOURCES: c. 1706; PrM 55 § 2 

CROSS REFERENCES: cc. 1400 , 1405, 1407-1416, 1440 ,  1444-1445, 1459 
§ 2 ,  1460 , 1501, 150 3-1504, 1588, 1596 § 2 ,  1619 , 
1620 ,1° , 1630 § 2 ,  1644 § 2 ,  1646-1647 ,  1658 , 
1670 , 167 3 ,  1677 , 1686 , 1691 ,  169 3-169 4, 1697 , 
1709 -1710 , 1721, 1728 

COMMENTARY ------

Rafael Rodriguez-Ocana 

1. The canon repeats c. 1706 CIC/1917 nearly verbatim, a canon that 
also was used in the drafting of Provida Mater 55 § 2 through an adapta
tion of its terms to matrimonial nullity. Thus, the phrase qui aliquem con
venire vult was replaced by qui matrimonium accusare vult, and ad 
deducta iura persequenda was replaced by ad matrimonium nullitatem 
declarandam. Canon 1706 CIC/1917 and Provida Mater 55 § 2 are be
lieved to be the sources of the current provision, in which the only change 
from c. 1706 is the deletion of the phrase ad deducta iura persequenda. 

In fact, one does not always turn to the judge in a strict claim of 
rights in the technical sense of the word. It is sufficient for there to be a le
gitimate interest for one to request intervention by the competent ecclesi
astical judge or tribunal in a specific case. To this must be added the clear 
statement by the legislator that, in addition to the pursuit or vindication of 
rights, facta iuridica declaranda is also an object of the trial (c. 1400 
§ 1 ,  1 °). Regarding this provision, a sector of doctrine maintains that "it 
should be interpreted in light of its terms of reference, so that no judicial 
matter submitted to the jurisdictional power of the Church ... should be 
denied satisfaction before the competent judicial body."1 

1 .  C. DE DIEGO-LORA, commentary on c. 1400, in Pamplona Com. 
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In light of the provisions of c. 1501, c. 1502 may be thought unneces
sary. I do not find this supposition entirely correct, because I believe that 
the canon is required by the provision of c. 1501. 

The provision of c. 1502, in strict procedural logic, is its corollary. 
Once the legislator provided that the constitution of the process is exclu
sively dependent on the act of presenting before the judge through a claim 
an action arising from the world of juridical-material relationships, a new 
norm was needed to regulate how a party must express his or her claim 
before the competent judge or tribunal. This claim is the role performed 
by c. 1502 : indicating what means must be employed by the interested 
party, what essential elements make them up, what its form and objective 
are, and before whom it must be submitted. 

2. Plea or bill of complaint is the name traditionally given by the leg
islator to the means by which the claim is presented to the competent tri
bunal requesting the juridical protection provided by the process. The 
complaint is generally understood to be a document presented to a com
petent judge, in which the subject's desire to initiate a cause is expressed, 
making known what objective is being asked of the judge's subsequent de
cision. 

Canonical doctrine has expressed these ideas in its diverse defini
tions of the complaint. In Lega's opinion, the complaint is brevis scriptura 
continens Clare actoris petitionem, et petendi causam, 2 a definition that 
has also been adopted by N oval. 3 More recently, several canonists have 
adopted Chiovenda's definition: "the judicial complaint is the act by which 
the party, claiming the existence of a specific desire from law guarantee
ing a benefit, declares that said desire must be realized, and for this pur
pose invokes the authority of the judicial organ. "4 Among those who adopt 
this definition, more or less expressly, are della Rocca, 5 Cabreros, 6 and 
Arroba.7 

The libellus of the lawsuit is required by the CIC in all strictly judicial 
processes and recourses, without prejudice to the fact that, under special 
circumstances, an oral plea can take the place of the complaint (c. 1503). It 
is necessary for all of the following: the oral contentious process ( c. 1658); 
the process to declare nullity of marriage (c. 1677 ); the documentary pro
cess (c. 1686 speaks of the petition); processes for matrimonial separation 
( c. 1693 provides which procedure must be followed); processes declaring 

2. M. LEGA, Praelectiones in textum iuris canonici de iudiciis ecclesiasticis, I/I (Rome 
1896), p. 425. 

3. Cf. I. NOVAL, Commentarium codicis iuris canonici, IV, I (Rome 1920), p. 278. 
4. G. CHIOVENDA, Instituciones de Derecho procesal, III (Madrid 1936), no. 242. 
5. Cf. F. DELLA ROCCA, Instituciones de Derecho procesal can6nico (Buenos Aires 1950), 

p. 191. 
6. Cf. M. CABREROS, in Comentarios al C6digo de Derecho Canonico, III (Madrid 1964), 

p. 442. 
7. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), p. 276. 
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nullity of the sacred ordination (cc. 1709 -1710 : the terms of both canons 
inf er that the prayers sent to the competent congregation become a judi
cial complaint when they submit the cause to a tribunal); the penal process 
(c. 1721 speaks of the petition of accusation); incidental matters (which, 
pursuant to c. 1588, are submitted in writing or orally; the intervention of a 
third party (the third party must submit a document-c. 159 6  § 2-in 
which his or her right to intervene is set forth); the plaint of nullity (it must 
be proposed: cc. 1619 , 1621, 1623, 1625, or interposed: c. 1626); the appeal 
(which allows oral presentation, c. 1630 § 2); the nova causae propositio 
(c. 1644 § 2 requires a petition); and restitutio in integrum (which must 
be asked of the judge cc. 1646-1647). 

Although the CIC does not always use the term petition or com
plaint, it is implied anywhere we do not find it expressly stated at the be
ginning of the process or recourse, because, among other reasons, the 
norms of the ordinary contentious process (and consequently c. 1502) are 
the analogatum princeps for other canonical processes in anything that is 
not incompatible with the nature of the procedure in question, or that 
does not go against the express provisions of the CIC for said process ( cf. 
cc. 1670, 1691, 1710, 1728). 

3. The purpose of the complaint is to start the process in order to ali
quem convenire. Although some commentaries have stated that the word
ing of c. 1502 could be more precise,8 I still believe that the aliquem 
convenire substantially covers what is more defining, because it is impos
sible to conceive of the existence of a process without the requirement of 
opposing interested parties. 9 Suing someone presupposes a situation of 
opposing parties, which of necessity must occur in the process-it is not 
an invention contrived by the legislator in the process. With these state
ments, we are not maintaining that the process originates the dispute or 
conflict between parties. However, this opposition exists before the pro
cess and lies, at least latently, in the otherness of juridical life. Judicial ac
tion arises from this opposition. The complaint, therefore, "as a proper 
means or instrument for the exercise of the right to action," 10 transfers 
that opposition between the parties, which was already present in a fac
tual or purely juridical situation, to the process, with juridical repercus
sions, the resolution of which is entrusted to the tribunals of justice.11 

Therefore, the aliquem convenire is essential to all petitions be
cause they are complaints. This is true whether the object of the trial is 
the acknowledgement of certain juridical facts, the declaration of rights, 

8. Cf. K. L0DICKE, commentary on c. 1502, in Munsterischer Kommentar zum Codex 
Juris Canonici (Essen 1989), nos. 2 and 3. 

9 . Cf. C. DE DIEGO-LORA, "El control judicial del gobiemo central de la Iglesia," in idem, 
Estudios de Derecho procesal can6nico, I (Pamplona 1973), pp. 334-335. 

10. J.L. ACEBAL, commentary on c. 1502, in Salamanca Com. 
1 1 . Cf. C. DE DIEGO-LORA, Poder jurisdiccional y funci6n de justicia en la Iglesia 

(Pamplona 1976), pp. 142-150. 
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or the constitution of new situations through the imposition of active or 
passive duties of conduct, which will give rise to one of three categories of 
judgments (declarative, constitutive, or condemnatory), which are com
monly admitted by doctrine. 12 Even in the event that both spouses request 
nullity through a joint complaint, there will always be an opposing party, 
the defender of the bond. A petition for nullity presented to the competent 
judge for said situations goes beyond being a complaint13; here it is also an 
expression of the right to action that forms its basis and, once it is pre
sented ad normam canonum, it causes a first action by the judge that will 
result in the decree of admission or rejection. This act involves the first 
act of jurisdictional protection of the object of the trial. 14 

Inasmuch as the complaint is an exercise of the action or the right to 
the protection provided by the process, it is made to the ecclesiastical tri
bunal or judge, because it devolves upon them to offer the protection re
quested. 15 Therefore, it is sufficient for the complaint to be submitted with 
the appearance of sound justice, thefumus boni iuris. Only then may the 
formal mechanism of the process begin, the immediate objective of which 
is to subject the public or private respondent to the jurisdictional organ. 16 

From that moment, a series of mutual responsibilities and obligations will 
be generated to give the judge the necessary elements to satisfy or not sat
isfy the claim presented through the complaint. Consequently, the com
plaint is, on the one hand, a request for protection through the right to 
action, and together with it-inasmuch as jurisdictional protection cannot 
be requested in the abstract-a vehicle or expression of the particular 
claim on which the judge is asked to pronounce judgment. 

4. In its brevity, c. 1502 sets forth the essential elements that make 
up the petition 17: a) indicating the object of the dispute; b) requesting in
tervention by the judge. 

a) Concerning the first element, one writer18 has remarked that the 
canon should have kept the terminology of c. 1400 § 1 and used the phrase 
object of the trial instead of matter in dispute. The reason supporting that 
statement rests on the fact that, although the objective of the petition is 
aliquem convenire, the dispute between opposing parties is only potential. 
It might not arise if the respondent adopts, for example, a position of acqui
escence with the plaintiff's claim, or does not even appear, in which case 
the respondent's activity is objectively unknown, whether in opposition or 

12. Cf. F. DELLA ROCCA, Jnstituciones de Derecho . . . , cit., p. 304. 
13. Cf. K. LDDICKE, commentary on c. 1502, cit. 
14. Cf. S. GHERRO, "Diritto alla difesa nei processi matrimoniali canonici," in Il diritto alla 

difesa nell'ordinamento canonico (Vatican City 1988), p. 10. 
15. Cf. J.L. ACEBAL, commentary on c. 1502, cit. 
16. Cf. C.  DE DIEGO-LORA, Poder jurisdiccional . . . , cit., p. 145. 
17. Cf. A. STANKIEWICZ, commentary on c. 1502, in Commento al Cadice di Diritto 

canonico (Rome 1985), p .  872. 
18. Cf. C. DE DIEGO-LORA, commentary on c. 1502, in Pamplona Com. 
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waiving any opposition. In this case, there is still opposition, but no dispute 
( cf. C. 1592). 

The essential objective element that the petition must present to the 
judge, pursuant to c. 1400, is a juridical matter subjected by the legislator 
to the jurisdiction of the ecclesiastical tribunals. Any positions adopted by 
the parties in the course of the process are not relevant in the drafting of 
the petition. Therefore, the libellus of the lawsuit shall discuss the claim 
or vindication of rights, the declaration of juridical facts, a sentence due 
to the commission of crimes or the declaration of penalties and, lastly, ad
ministrative contentious issues (see commentary on c. 1400 ). 

b) The second essential element is the request for the judge's inter
vention: ministerium iudicis expostuletur. The petition is intended for 
the judge because he is the jurisdictional organ and it asks for the juridical 
protection that the code offers the faithful through the process. In addi
tion, the protection is requested, not abstractly, but intimately related to a 
given concrete claim. 

Therefore, the canon provides that the only thing that can be consid
ered the libellus of the lawsuit is the document submitted to the judge in 
order that he administers justice in the case in question. As one writer has 
defined it, the plea is considered a petition when it contains a vocatio 
ministerii iudicis. In short, the petition is essentially a vocatio iudicis. 19 

This essential element of the petition is a corollary of the principle of 
party initiative in the constitution of the process provided by the legislator 
in c. 1501 (see commentary). The ecclesiastical judge or tribunal cannot, 
ex officio, initiate a cause if the interested party or the promoter of justice 
has not requested intervention. A mere account of the facts, questions 
asked of the judicial vicar on any given case, albeit in writing, and other 
types of communications therewith, even if they contain some type of ob
jective element or one could be inf erred therefrom, do not seem capable 
of being considered a libellus of the lawsuit, because, in these cases, there 
is no exercise of the right to procedural action by its holder. 

Consequently, the judicial petition is clearly distinguished from the 
written petition (preces) for dispensation of the unconsummated mar
riage. 20 In the preces, the concession of a grace is requested and begged 
(c. 1697). A right to jurisdictional protection is not being exercised. The 
process initiated by the unconsummated marriage petition is administra
tive, not judicial. 

19. S. VILLEGGIANTE , "11 principio del contradittorio nella fase di costituzione del processo 
ordinario per la dichiarazione di nullita del matrimonio," in Dilexit iustitiam (Vatican City 
1984) , p. 353, note 8. 
20. Cf. L. DEL AMO, La demanda judicial en las causas matrimoniales (Pamplona 1977), 

p. 19, note 2 .  
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5. The canon provides that the plea must be submitted to the compe
tent judge (debet libellum competenti iudici exhibere) . The canon 
expressly refers, therefore, to the canonical norms regulating the compe
tence of ecclesiastical tribunals. They are the following: 

- of the Roman Pontiff: c. 1405 § 1 (the so-called major cases); 

- of the Signatura: c. 1445 and Pastor bonus 122-124; 

- of the Tribunal of the Roman Rota: cc. 140 5 § 2 and 1444, Pastor 
bonus 128-129 ; 

- of the CDF: Pastor bonus 52 ; 

- criteria for the attribution of competence: cc. 1407-1416 ; 

- on functional or hierarchical competence: c. 1440 ; 

- on matrimonial causes: cc. 1673 and 1694; 

- on causes on the sacred ordination: c. 1709 . 

Among these norms, some refer to absolute competence, and others 
refer to relative competence. Noncompliance with absolute competence 
implies that the judgment pronounced in those cases will have the defect 
of irremediable nullity (c. 1620 ,1°). On the other hand, relative incompe
tence entails the unlawfulness of hearing the cause by a non-competent 
judge and gives rise to the dilatory exception of incompetence that, if not 
exercised, creates a tacit extension of the competence in favor of a judge 
who was originally incompetent (cc. 1459 § 2-1460). 

6. The general principle is that the petition is submitted to the com
petent judge in writing21  and is brief. Doctrine has traditionally held that 
the term libellus, the diminutive of liber, implies a brief document,22 

which the plaintiff uses to initiate the judicial process. The written form of 
the petition is consistent with the principle of writing in force in the ordi
nary contentious process, although it is tempered with some oral forms. 23 

This occurs, for example, with the provision of c. 1503. 

21. Cf. A. STANKIEWICZ, commentary on C. 1502, cit. 
22. Cf. L. DEL AMO, La demandajudicial . . .  , cit., p. 19. 
23. Cf. F. ROBERTI, De processibus, I (Rome 1956), p. 469. 
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§ 1. Petitionem oralem iudex admittere potest, quoties 
vel actor libellum exhibere impediatur vel causa sit 
facilis investigationis et minoris momenti. 

§ 2. In utroque tamen casu iudex notarium iubeat scrip
tis actum redigere qui actori legendus est et ab eo 
probandus, quique locum tenet libelli ab actore 
scripti ad omnes iuris effectus. 

§ 1. A judge can admit an oral plea whenever the plaintiff is impeded from 
presenting a petition or when the case can be easily investigated and 
is of minor significance. 

§ 2. In both cases, however, the judge is to direct a notary to record the 
matter in writing. This written record is to be read to, and approved 
by, the plaintiff, and it takes the place of a petition written by the 
plaintiff as far as all effects of law are concerned. 

SOURCES: § 1 :  c. 1707 §§ 1 et 2 ;  PrM 56 
§ 2 :  c. 1707 § 3 ;  PrM 56 

CROSS REFERENCES: cc. 128, 1437 , 1451 § 1, 1452, 1459 -1460 , 1462 , 
1464, 149 0 ,  1501-1502 , 1504-1505 ,  1513 , 1527 
§ 2, 1587-1588, 1589 § 1, 1620 ,4°, 1627 , 1630 § 2 ,  
1631, 1658, 1693 

COMMENTARY ------

Rafael Rodriguez-Ocana 

1.  This canon has two immediate precedents ,  as noted in the 
sources, namely c. 1707 CJC/19 17 and Provida Mater 56. A reading of 
these norms and a subsequent comparison with the current one reveals 
that the legislator has changed the criterion maintained until now. 

Canon 1707 CJC/1917 provided that "any person who does not know 
how to write or is lawfully impeded from presenting the petition, " propo
nere potest the oral plea. This faculty was also granted to the plaintiff in 
matrimonial causes of nullity (Art. 56 PrM). Therefore, it is the plaintiff 
who fits into some of the factual phenomena contemplated in the norm 
who was granted the ability to choose between presenting a written peti
tion or an oral plea. This faculty was regulated by § 1 of c. 1707. 

Paragraph 2 of c. 1707 provided that the admission of an oral plea 
was left to the discretion of the judge in causes of minor significance or in 
causes that could be easily investigated. It did not assume the plaintiff did 

1102 



RODRIGUEZ-OCANA Tit. I. Ch. I. The Petition Introducing the Suit c. 1503 

not know how to write or was impeded from presenting the petition. This 
phenomenon was obviously not assumed by Provida Mater. 

Paragraph 3 of c. 1707 CIC/1917 regulated what proceedings the 
judge should undertake to have the oral plea drafted, then approved by the 
plaintiff. This paragraph was applied to the cases in paragraphs 1 and 2. 

In short, before the CIC went into effect, if one did not know how to 
write, or if there were some impediment to presenting the petition, the 
plaintiff was allowed to make an oral plea in any cause. The judge could 
not reject the plea because it was not in writing, if the conditions of the 
canon were met, including in matrimonial causes (Art. 56 PrM). On the 
other hand, in causes that could be easily investigated, or in causes of 
minor importance, the judge decided the appropriateness of the oral plea.1 

Canon 1503 changes this criterion The authority granted the plaintiff 
to make an oral plea in certain situations for all types of causes, as set 
forth in c. 1707 § 1, disappears. Canon 1503 sets forth as the only possibil
ity that the judge may admit an oral plea when the plaintiff has an impedi
ment to presenting it in a written form, or when it is a cause that can be 
easily investigated, or when it is a cause of minor importance. The expres
sion iudex admittere po test indicates that it is left to the discretion of the 
judge to authorize the plaintiff to make an oral plea, or, if he prefers, to 
allow the exception set forth in c. 1503 regarding the written form that all 
pleas must have. Even if there is some impediment, or if it is a cause of 
minor importance, the judge may demand a written plea from the plaintiff. 

2. According to the canon, and most commentaries, 2 there are two 
cases in which the judge can admit an oral plea: a) when the plaintiff is 
impeded from submitting it in writing; and b) when the cause can be easily 
investigated or is of minor significance. 

a) The first phenomenon includes a wide range of cases that imply 
the plaintiff is prevented from writing because he or she is illiterate, or be
cause he or she suffers from a disability that makes writing impossible (ill
ness, maiming, etc.) . The plaintiff may also have the necessary physical 
and cultural ability to make a written plea, but be impeded due to difficul
ties, such as obstruction from third parties. 3 When there is a disability or 
obstacle, the judge may always admit an oral plea, for all types of causes, 
without limitation. 

The problem that arises, unlike c. 1707 § 1 of the CIC/1917 ,  is how it 
considers the judge's denial of an oral plea, if the party believes that the 
factual situation described in the canon applies. Given the importance of 

1. Cf. M. LEGA-V. BART0CCETII, Commentarius in iudicia ecclesiastica, II (Rome 1950), 
p. 515. 

2. Cf. L. CHIAPPETTA, commentary on cc. 1502-1503, in Il Cadice di diritto canonico. 
Commento giuridico-pastorale, II (Naples 1988), p. 620; M.J. ARR0BA, commentary on 
c. 1503, in A. BENLL0CH (Dir.), C6digo de Derecho Canonico (Valencia 1993), p. 661. 

3. Cf. M. LEGA-V. BART0CCETII, Commentarius in iudicia . . .  , cit., p. 513. 
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the principle of party initiative and the right to protection, non-admission 
of the oral plea, due to a difference of opinion between the judge and the 
plaintiff as to whether or not the elements provided by the legislator are 
present, can be appealed (cc. 1505 § §  2 and 4). In these cases, if the judge 
demands a written petition, he is rejecting not the form in which it is sub
mitted, but the plea itself, because the party, due to his or her characteris
tics, has no choice but to use the oral form. 

b) The judge can also admit an oral plea when it is a cause that is 
easily investigated or is of minor significance. The wording of the canon 
suggests that both requirements must occur at the same time, because 
they are joined by the conjunction et. Nevertheless, not all writers main
tain this opinion, although only indirectly--due to a lack of an express ref
erence to this issuecan they be said to take one position or another. Lega
Baroccetti, N oval, Chiappetta and Pinero, among others, suggest that both 
requirements must occur simultaneously in the same cause. 4 On the other 
hand, for Cabreros, Arroba, and Valsecchi, meeting one requirement is suf
ficient. 5 

The CIC does not state which causes are easily investigated or of 
minor significance. Only on two occasions does it use this term "oral" to 
refer, first to the proposition of incidental matters ( c. 1588), and second to 
the lodging of an appeal (c. 1630 § 2). Doctrine has held that incidental 
matters are a clear example that meets the demands of the norm. 6 There is 
also a common opinion that matrimonial causes cannot be considered of 
minor significance, although at times they can be easily investigated7 (e.g., 
causes that are supported through the documentary process, although 
they do not always have a reason to be easily investigated). However, an 
oral plea for nullity can be presented due to the plaintiff's impediment. 
Causes on the nullity of sacred orders and penal processes cannot be con
sidered of minor significance. It does not seem definitive that, if a cause is 
classified as easily investigated and of minor significance, the oral process 
must be used (cf. cc. 1627 and 1693), among other reasons, because in the 
regulation of said process, the written plea is provided as a general princi
ple (c. 1658).8 

4. Cf. ibid., p. 514; I. NOVAL, Commentarium Codicis Juris Canonici, IV, I, (Turin-Rome 
1920), p. 279; L. CHIAPPETTA, commentary on cc. 1502-1503, cit., p. 620; J.Ma. PINERO, La Ley 
de la Iglesia, II (Madrid 1985), p. 497. 

5. Cf. M. CABREROS, in Comentarios al C6digo de Derecho Can6nico, III (Madrid 1964), 
p .  445; M.J. ARROBA, commentary on c .  1503, cit. , G.P. VALSECCHI, "I processi ,"  in La 
normativa del nuovo Cadice, 2nd ed. (Brescia 1985), p. 363. 

6. Cf. I. N0VAL, Commentarium Codicis . . .  , cit., p. 279. More recently, M.J. ARROBA, 
Diritto processuale canonico (Rome 1993), p. 284, note 22. 

7. Cf. L. MATTIOLI, "La fase introduttoria del processo e la non comparsa della parte 
convenuta," in Il processo matrimoniale canonico (Vatican City 1988), p. 213. 

8. Cf. M.J. ARR0BA, Diri tto processuale . . .  , cit., p. 284. 
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The absence of specific criteria for considering when a cause is eas
ily investigated or of minor significance, and the doctrinal opinion that in
cidental matters generally possess these characteristics allowing the oral 
plea, could be two reasons supporting the following proposed interpreta
tion: the legislator, in these situations, is referring not so much to the 
constitution of the principal process through the oral plea, as to the possi
bility that the parties can orally make their requests to the judge in mat
ters that arise-interposition of an incidental matter (cc. 1587-1588); 
filing of exceptions (cc. 1459-1460 , 1462); the petition for free legal aid 
(c. 1464), etc.-in the progress of the process that are easily investigated 
and of minor significance. 

This interpretation is supported by an expression used in c. 1707 § 2 
CIC/1917 , which, after indicating that causes must be easily investigated 
and of minor significance for the judge to allow an oral plea, added, as a 
summary of both characteristics "that, therefore, must be quickly re
solved." The CIC orders that the judge quickly resolve some matters that 
may arise in the iter of the process, such as the recusal (c. 1451 § 1); the 
recourse against rejection of the plea (c. 1505 § 4); the recourse against 
the decree establishing the doubts (c. 1513 § 3); the petition for admission 
of evidence ( c. 1527 § 2); the admission of the incidental matter ( c. 1589 
§ 1); the issue on the ius appellandi (c. 1631). The oral plea would be in 
line with the rapidity with which the legislator wants these causes to be 
handled, in order to not excessively delay the principal process or the 
issue presented. 

Consequently, it would turn out that § 1 of the canon contemplates 
two different cases or phenomena that have a different scope: the first is 
applied, in a strict sense, to the plea that initiates the process or the main 
case----causes of nullity, of separation, etc.-and it can be oral if the plain
tiff has some impediment. The second phenomenon is applied to other re
quests that the parties can make to the judge, who can admit them if the 
issue can be easily investigated and is of minor importance. 

3 .  Paragraph 2 of the canon is a verbatim copy of the provision of 
c. 1707 § 3 CIC/1917 , with the additional expression "and it takes the place 
of a petition written by the plaintiff as far as all effects of law are con
cerned." This paragraph stresses that the exception of the judge's allowing 
certain oral pleas pursuant to § 1 does not imply that these pleas have any 
value at the time, unless they are in writing. The reason lies in the fact that 
the writing, even if it admits certain accommodations in the ordinary pro
cess, "pertinet ad substantiam actuum ... non tantum ad probationem. "9 

Therefore, the legislator orders the intervention of a notary in the process, 
sanctioning with nullity any records not signed by the notary (c. 1437). 

9. F. ROBERTI, De processibus, I (Rome 1956), p. 469. 
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Therefore, the oral plea of a party must be put into writing that, once 
approved by the plaintiff, will take the place of the principal plea-if this 
is the case-or any other type of petition that had to be in writing (lodging 
of an exception, interposition of an incidental matter, etc.). 

The norm provides that, by order of the judge, it must be the notary 
who keeps a record of the oral plea. Therefore, the practice whereby the 
judge himself drafts the petition once he has heard the petitioner is ex
cluded. The canon is clear on this point when it provides that "notarium ... 
scriptis actum redigere": the expression, in the proper meaning of the 
words used, requires that the notary, besides signing the act (c. 1437), 
must also be the one who writes it. For this purpose, the presence of the 
judge is not necessary, but the mandate of the notary is, as expressly pro
vided in the canon.10 

In order for the act drawn up by the notary to replace the plaintiff's 
document ad omnes iuris effectus, it must be read to the plaintiff and the 
plaintiff must approve it. The reading will allow the petitioner to make any 
changes he or she deems appropriate to more fully record his or her plea, 
which changes the notary will set down on the act, and they must in turn 
be ratified by the plaintiff. The canon does not state how the unavoidable 
requirement of the plaintiff's approval must be recorded. Provida Mater 
56 provided that the plaintiff would approve the act by making the sign of 
the cross by him or herself in witness of his or her approval; the notary 
would attest to the meaning of that sign. 

The normal practice, if the plaintiff has no impediment to writing, 
will be for him or her to approve the act with his or her signature. When 
that is impossible, the plaintiff must do it orally. In both cases, the notary 
must attest that, once the act was read to the plaintiff, he or she gave ap
proval with a signature or orally, which requires the presence of the no
tary at the time of approval. 11 

A lack of or defect in the approval implies that the act cannot take 
the place of the plaintiff's petition for juridical purposes. The significance 
of this clause depends on the nature of the document that the act is replac
ing. In the event that it is a petition ( c. 1501 ), if the process begins without 
the plaintiff's approval, the judgment pronounced would be null 
(c. 1620,4°).12 However, if the document that the unapproved act is replac
ing is, for example, the proposition of evidence or the filing of an excep
tion, the effect of nullity of that concrete act does not necessarily have to 
take place. Pursuant to c. 1452, the judge, for reasons of the public good 
or in order to avoid a gravely unjust judgment, may act ex officio and 

10. Cf. M. LEGA-V. BART0CCETTI, Commentarius in iudicia . . .  , cit. ,  p. 514. 
1 1. Cf. ibid., pp. 514-515. 
12. Cf. L. MATTIOLI, "La fase introduttoria . . .  ," cit. , p. 2 13. 
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assume as his own the request contained in the act that was not approved 
by the petitioner. 

One might wonder if subsequent approval by the plaintiff is possible, 
especially in the case of the petition in the strict sense. In the context of 
the CJC/19 17, one writer did not see any legal remedy therein. To be spe
cific, it was affirmed that if approval was not requested, whenever the 
plaintiff had knowledge of the petition "ius habet eumdem repudiandi vel 
corrigendi si suam mentem genuine no referat; videlicet repudiandi, si 
subtantialiter eius intentionem mutet; corrigendi si accidentaliter er
ret. ,,13 

4. The issue brings us to one last point of theoretical, as well as prac
tical, importance: comments made by doctrine, that "the norm-c. 1503-
gives rise to certain problems, because the petition introducing the suit 
(c. 1504) is a document that must meet numerous formal requisites. The 
notary must include all of these in the record that is prepared. It is also an 
act which gives expression to a legally based request of the plaintiff; the 
determination of conformity with the juridical requirements is not, how
ever, the function of a notary."14 

First, is the act formally a petition which must cover all the require
ments imposed by the CIC, or does the legislator liken the act to the peti
tion without the need to subject it to the formal requirements of c. 1504, 
understanding that it is sufficient for the act to "indicate the object of the 
dispute and to request intervention by the judge" ( c. 1502)? 

Even in this situation, which would release the notary from a task 
that would go beyond attesting to the oral plea through the transcription, 
there is still danger of undermining the office of the notary by adding to 
his specific functions those characteristic of the legal representative, that 
is, those of an expert jurist who gives legal advice to the party in his or her 
relationship with the ecclesiastical tribunal. There is also a risk that the 
judge's intervention at these moments may exceed the limits of the man
date and intervene with his counsel in the drafting of the act, compromis
ing the impartiality of his ministry, or converting the act to an inquisitio 
praevia15 or then committing to the decision to admit the petition or re
ject it, which he must decree later ( c. 1505). 

The practice of the tribunals highlights that the times that the faith
ful come to set forth their problems, especially matrimonial problems, 
with the desire to find a solution on the juridical plane as well as in their 
conscience are not rare. On the contrary, there is no shortage of occasions 
in which, due to advice given, the faithful decide to lodge a plaint of nullity 

13. M. LEGA-V. BARTOCCETII, Commentarius in iudicia . . .  , cit., p. 514. 
14. C. DE DIEGO-LORA, commentary on c. 1503, in Pamplona Com. 
15. Cf. M. WEGAN, '"Reiectio libelli' und 'ius defensionis' der klagenden Partei," in Justus 

Iudex (Essen 1990), p. 618. 
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before the tribunal, which will be admitted in its oral form if the situation 
includes the impediments and obstacles considered in canon 1503. It 
seems appropriate, therefore, to specify the necessary means for avoiding 
any partiality in the decision made by those who have the duty to judge 
the cause through the juridical-pastoral care offered to the faithful and the 
subsequent presentation of the petition. The best means for achieving this 
is to limit their pre-process intervention, leaving that advisory function to 
the promoter of justice or the legal representatives ( c. 1490), which can be 
extended, without any risk of partiality, to the essential points that must 
be contained in the act drafted by the notary upon a legitimate oral plea. 

Lastly, it should be indicated that negligence on the part of the no
tary in the performance of his office, if causing damage to another, is sub
ject to punishment by the judge (c. 1457 ). It may also result in a petition 
for reparation of damages ( c. 128) should the act be rejected due to any 
deficiencies due to the notary's inexperience.16 

16. Cf. M. LEGA-V. BART0CCETII, Commentarius in iudicia . . .  , cit., p. 515. 
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1504 Libellus, quo lis introducitur, debet: 

1 ° exprimere coram quo iudice causa introducatur, quid 
petatur et a quo petatur; 

2 ° indicare quo iure innitatur actor et generatim sal
tem quibus factis et probationibus ad evincenda ea 
quae asseruntur; 

3° subscribi ab actore vel eius procuratore, appositis 
die, mense et anno, necnon loco in quo actor vel eius 
procurator habitant, aut residere se dixerint acto
rum recipiendorum gratia; 

4 ° indicare domicilium vel quasi-domicilium partis 
conventae. 

The petition by which a suit is introduced must: 

1 ° state the judge before whom the case is being introduced, what is 
being sought and from whom it is being sought; 

2° indicate on what right the plaintiff bases the case and, at least in gen
eral terms, the facts and proofs to be evinced in support of the allega
tions made; 

3 ° be signed by the plaintiff or the plaintiff's procurator, and bear the 
day, the month and the year, as well as the address at which the plain
tiff or the procurator resides, or at which they say they reside for the 
purpose of receiving the acts; 

4 ° indicate the domicile or quasi-domicile of the respondent. 

SOURCES: c. 1708; PrM 57 

CROSS REFERENCES: cc. 97-99 , 102-107, 113 § 2, 1400-1401, 140 5-
1416, 1458, 1478-1479 , 1482, 1484, 1493-149 5, 
1501-1503, 1505-1506, 1513, 1526-1586, 1620,  
1644 § 1 ,  1677 

C OMME NTARY ------

Rafael Rodriguez-Ocana 

The sources that inspired this canon are c.  1708 CJC/19 17 and 
Provida Mater 57. The changes introduced by the current norm are the 
following: 
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a) the phrase used to express the need to reflect the causal element 
in the complaint ( c. 1504,2°) is technically more complete at present, as 
can be observed by comparing the sources of the canon: 

- c. 17 08 CIC/19 17 : "2.0 Indicate, at least in general, what juridical 
bases the plaintiff is using to prove what is being alleged and claimed"; 

- c. 1504: "2. 0 Indicate on what right the plaintiff bases the case and, 
at least in general terms, the facts and the proofs to be evinced in support 
of the allegations made." 

The causal element of the complaint is set forth in more detail in 
c. 1504, 1 and the phrase "at least in general terms" is more appropriately 
applied to the demonstrative facts and evidence evinced by the plaintiff in 
the petition. 2 

b) The provision in no. 4° of the norm ("indicate the domicile or 
quasi-domicile of the respondent") was not in c. 1708 CIC/1917, but it did 
appear, at least implicitly, in Provida Mater 57, which provided that infor
mation on the domicile or quasi-domicile of the party be given for the tri
bunal to determine its competence. At the session where this addition was 
made to the current norm, according to the acts, the reason given was the 
usefulness that this information would contribute nonnullis utile videtur 
ut in libello exprimatur etiam domicilium vel quasi-domicilium partis 
conventae.3 

2. The existence of the process depends on the existence of the con
figuring elements. These elements are what civil procedural doctrine, es
pecially from Von Bulow, calls procedural requirements. In a strict sense, 
they are not the process's raison d'etre, but requirements of justice that 
the judge or tribunal must examine when a party's request is presented. 
Therefore, they may be defined as formal prerequisites of every process, 
guaranteeing the parties a just resolution of their claims. Canonical proce
dural doctrine has assumed the concept of procedural requirements; thus, 
for example, Roberti uses it as a structuring element of pars I of his 
work.4 

The procedural requirements must be contained in the petition. This 
is a fundamental function of the party's plea. Moreover, cc. 1504 (when 
providing the requirements that must be met by the petition) and 1505 
(when providing when the judge can reject the petition) regulate their re
spective areas in light of the procedural requirements. 

It has been traditionally believed that there are two types of require
ments: subjective and objective. Within the subjective requirements, the 
following elements are enumerated: duality of parties; the parties' legal 

1 .  Cf. J.L. ACEBAL, commentary on c .  1504, in Salamanca Com. 
2. Cf. Comm. 11 (1979), p. 83. 
3. Ibid. 
4. Cf. F. ROBERTI, De processibus, I (Rome 1956), p. 102. 
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standing and legal capacity; power of jurisdiction and absolute compe
tence of the judge or tribunal. The objective requirements include the duly 
formalized act of the claim, the petitum and the juridical assertion. 

The importance of the procedural requirements is highlighted by the 
canonical legislator, who sanctions any judgment pronounced in the 
situations regulated by c. 1620 with the defect of irremediable nullity. 
Numbers 1 °, 2°, 4° and 5° of that norm include each of the subjective and 
objective procedural requirements indicated. 

The petition must contain the requirements that make it possible to 
constitute the procedural relationship. Therefore, the canon provides that 
the following be included: 

a) subjective requirements: tribunal and parties (no. 1 °); 

b) objective and causal requirements: petitum, juridical assertion 
and factual assertions (nos. 1 ° and 2°); 

c) formal requirements: signatures, dates, indication of domicile, 
etc. (nos. 3° and 4°). 

This subject has a long canonical-procedural tradition, as has been 
manifested by the former annotation that summarized in this way the 
requirements of the petition: quis, quid, coram quo iure petatur et a quo. 
-Recte compositus quisque libellus habeat.5 

3.  Number 1 ° of the canon provides that the petition must specify 
"the judge before whom the case is being introduced, what is being sought 
and from whom it is being sought." This paragraph combines subjective 
requirements Uudge or tribunal and defendant) with objective require
ments (what is being sought). 

a) First, the petition must include an express identification of the 
judge or tribunal from whom intervention is being requested ( c. 1502). 
Therefore, it is insufficient to submit a document before the jurisdictional 
organ. If the plea does not contain the name of the ecclesiastical tribunal 
or judge, the petition will be rejected because juridical protection, accord
ing to the legislator of the canons, comes through a specific judge or tribu
nal for an equally specific petitum. 

The individualization of the organ of justice is closely related to the 
thing sought and to the parties. The characteristics of what is sought, the 
personal status of the parties, and the domicile or quasi-domicile of these 
parties are the criteria used by the CIC for developing the norms of com
petence for each tribunal or group of tribunals (cc. 1405-1416). 

The invocation of the tribunal is usually made with the phase "Before 
the ordinary ecclesiastical tribunal of the diocese N." (Art. 57 PrM). 

5. Cf. M. LEGA-V. BART0CCETTI, Commentarius in iudicia ecclesi astica, II (Rome 1950), 
p. 516. 
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Therefore, it is not a matter of specifying the name of the judge or judges 
who will hear the cause, because the names will not be known until the ju
dicial vicar indicates upon which panel it devolves , following the norms 
established by c. 1458. Moreover, the judge is not identified as a physical 
person, but as the jurisdictional organ. 6 

As procedural doctrine has already made clear, it is not enough to 
use the phrase "Before the competent ordinary ecclesiastical Tribunal , " 
"because there may be more than one competent judge in the same cause, 
and in this case the plaintiff has the right to choose. "7 

The wording of the canon, in the singular (coram quo iudice), pre
vents the specification of more than one tribunal at a time. This does not 
imply, however, that the plaintiff cannot submit the petition before two or 
more equally competent tribunals. In these cases , each copy of the peti
tion must bear an indication of the tribunal before whom it is being sub
mitted. In addition, according to the rules of prevention ( c. 1415), the first 
of the tribunals lawfully citing the respondent shall be the one to judge the 
cause. The citation implies that the petition has been previously admitted. 

Normal practice is for the petition to be delivered to the secretariat 
of the tribunal, 8 although in one commentary on the canon, it has been in
dicated that it does not matter before which ecclesiastical office it is pre
sented , because this office will send the document to the respective 
tribunal. 9 In fact, this obligation does not exist in the sphere of procedure, 
nor is it established in the norms that regulate it. Here it seems that there 
is an attempt to extend the provision of c. 1737 § 2 , which applies to the 
administrative recourse, to the ordinary contentious trial. On the other 
hand , it is obvious that if the location of the tribunal is not known, the in
formation can be obtained from the parish or at the offices of the diocesan 
curia, etc. 

b) Quid petatur, what is being asked, is the object of the petition , 
which must be clearly stated. In fact, it is not suitable to say that we are 
considering the object of the trial , because that is the result of the re
quests of the plaintiff as well as the answer or answers of the respondent, 
with the judge's intervention , which will determine by decree the limits of 
the dispute after the proceedings provided by c. 1513 are held. In any 
event, it is important to stress the value of the expression of the objective 
element in the admission of the petition. 

6. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), p. 279. 
7. M. CABREROS, in Comentarios al C6digo de Derecho Canonico, III (Madrid 1964), 

p. 449. 
8. Cf. A. STANKJEWICZ, commentary on c. 1502, in Commento al Cadice di Diritto 

Canonico (Rome 1985), p. 872. 
9. Cf. K. L0DICKE, commentary on c. 1504, in Munsterischer Kommentar zum Codex 

Juris Canonici (Essen 1989), no. 3. 
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The canon does not disallow more than one procedural objective. In 
fact, it is usually the practice--in order to legitimately obviate the limits of 
some time periods and for judicial economy-to set forth more than one 
petita as subsidiaries, alternatives, or simple plurality if the actions are 
not in conflict. This way of proceeding has the general name of cumula
tion of actions (c. 1493). For other questions of interest regarding this ju
ridical-procedural institution, see commentary on cc. 1493-149 5 and 1414. 

The object specified in the petition must belong to matters over 
which the Church exercises its jurisdiction, or be related to them. There
fore, the provisions of c. 1400 et seq. must be taken into account. 

Lastly, it should be recalled that the judgment that ends the process 
is closely linked to the object of the petition ( c. 1620 ,8°): ne eat iudex 
extra vel ultra petita partium. In fact, the various classes into which doc
trine divides its study of judgments have the petitum as their point of 
reference. Thus, if what is being sought is the declaration or acknowledg
ment of a juridical relationship, the judgment will be declarative--e.g.: 
judgments of matrimonial nullity; if the petitum concerns juridical consti
tution, the judgment will be constitutive; and, lastly, if the object of the 
petition is the imposition of certain behaviors, the judgment will be classi
fied as condemnatory. 

c) The third element, the identification of the respondents: against 
whom it is being requested (a quo petatur), is provided in no. 1° of the 
canon to be included in the petition. This requirement is part of the sub
jective elements that make up the process, and their presence in the plea 
is necessary because the contradictory form belongs to the essence of the 
process. On the other hand, this form is a reflection of the confrontation 
of opposing or contrary interests that existed before the process, in the 
area of material rights, which extends to this process through the petition. 
Consequently, this involves a potential confrontation between parties: 
plaintiff or petitioner in the role of the active subject, and the respondent 
as the passive subject. In the specific case of a petition of nullity of mar
riage, if the spouses act as co-plaintiffs, the passive role is played by the 
defender of the bond. 

The specification of the respondent will be made by setting forth the 
given names and surnames, when it is a physical person. If it is a juridical 
person, its representative must be indicated. In this regard, one may won
der if indicating a pseudonym of the person instead of his or her given 
name and surnames is admissible, considering that the alias used by the 
respondent may go beyond the given sphere in which the subject uses it 
for identification. The issue has been debated and there are differing 
points of view in jurisprudence and civil doctrine.1° For example, it is 

10. Cf. G. STOLFI, "Pseudonimo e domanda giudiziale," in Studi in onore di Pietro 
Agostino d 'Avack, IV (Milan 1976), pp. 637-650. 
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common, especially in religious life, to change one's name in the "world" 
to one assumed when taking certain orders. In these cases, the judge must 
state that the identification made in the petition of the passive party must 
preclude any uncertainty regarding who it is. The importance that the leg
islator places on the respondent should not be forgotten. In c. 1620 ,4°, it 
provides that an essential defect of radical nullity of the judgment is if the 
trial was not initiated against some respondent. 

In addition to the personal identification of the respondent, the plea 
must contain the necessary information for the judge or tribunal to evalu
ate, in admitting the petition, the respondent's legal capacity or lack 
thereof and substitution of the respondent, because he or she is a minor or 
for other reasons contemplated by the legislator (cc. 1478-1479 ). 

Although the norm does not state it expressly, the annotation indi
cates that the identification of the person who is making the request (quis 
petit) must also be set forth in the petition. Moreover, if there is a minor, 
incapacity, or it is a juridical person, the document must indicate who is 
representing, substituting for, or complementing the legal capacity of the 
plaintiff. "The representative will have to provide the title according to 
which he or she may sue on behalf of the person represented." 11  If the re
quest is made through a procurator, the mandate ad lites must be attested 
to with the petition (c. 1484 § 1). 

4. In a technically better manner than the CJC/1917, number 2° of the 
canon sets forth the causal element ( causa petendi) that the petition must 
include. The document must indicate on what right the plaintiff bases the 
case and, briefly, the facts and the proofs demonstratively supporting 
what the plaintiff is claiming. "It is not necessary-according to Provida 
Mater 5 7,3° --or advisable for a long, detailed exposition of arguments .. . ; 
it is sufficient for it to appear that the petition has not been submitted 
rashly." The factual and juridical arguments made by the plaintiff in the 
petition are intended to demonstrate the Ju mus bani iuris and the fact 
that he or she is litigating without rashness. In short, it is a justification of 
the claim. 12 

a) The cause of action is the equivalent of the reason for the request, 
and it is always a group of facts that, related to a given juridical norm, 
grant the plaintiff the subjective right--or determine the legitimate inter
est--on which the request for protection is based. Two elements make up 
the causa petendi: afactual element and a normative element. The preva
lence of one or the other in the manner in which the plaintiff must define 
the causa petendi has given rise to two opposing doctrinal positions: the 
theory of substantiation and the theory of individualization. 

1 1 .  C. DE DIEGO-LORA, commentary on c. 1504, in Pamplona Com; cf. M.J. ARR0BA, Diritto 
processuale . . .  , cit., p. 278. 

12. Cf. L. DEL AMO, La demanda judicial en las causas matrimoniales (Pamplona 1977), 
p. 27. 
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The classic formulation of substantiation "considers the cause of ac
tion as the sum of each and every one of the facts that make up the legal 
factual situation, on which the right of the plaintiff depends."13 For those 
in favor of individualization, on the other hand, "it is enough for the plain
tiff to offer any information that specifies the juridical relationship (the 
'right', if you will) on which the plaintiff is basing his or her request, for 
the cause of action to be completely identified."14 Both theories exagger
ate either the factual element of the causa petendi or the normative ele
ment respectively. 

Canonical doctrine has considered-in the context of the CIC/ 
19 17-whether the CIC has taken one position or the other. Cabreros 
maintained that the CIC/19 17 adopted the theory of substantiation. "But, 
in general, the theory of individualization is not merely a simple determi
nation of the object and subject, but also includes, in the same petition, 
the generic allegation of some reason or basis for the request, while the 
theory of substantiation requires a concrete and specific declaration of 
the facts on which the request is based. From this new point of view, we 
can no longer state that canon law is so demanding in the statement of 
facts that are the basis of the request." 15 

In fact, the CIC is not so demanding in the statement of the facts. 
The plaintiff does not have to recount every fact constituting the factual 
situation. It is enough to identify the cause of action at least in general 
terms, indicating those facts that constitute the factual situation. With re
spect to the juridical classification, the CIC does not demand a precise in
dividualization--except for the request for matrimonial nullity, pursuant 
to c. 1677 § 3-because in the canonical sphere the principle iura novit 
curia applies.16 Therefore, could it be said that the CIC is taking an inter
mediary position between the two theories? 

In order to answer that question, it is necessary to stress that, de
spite the rapprochement between both positions tempering the radical po
sitions of their classical statements, there is a radical difference between 
individualization and substantiation. The divergence arises in connection 
with the change of the cause of action. According to those who support in
dividualization, there is no new causa petendi as long as the juridical rela
tionship remains the same, even if the facts on which it is based change, 
even if the entire factual situation changes; for supporters of substantia
tion, on the other hand, the cause of action will be different when the fac
tual element changes. 17 

13. A. DE LA OLJVA-M.A. FERNANDEZ, Lecciones de Derecho Procesal, II, 3rd ed. (Barcelona 
1986), p. 36. 
14. Ibid., p. 35. 
15. M. CABREROS, in Comentarios al C6digo . . .  , cit., p. 451. 
16. Cf. F. DELLA ROCA, Instituciones de Derecho Procesal Canonico (Buenos Aires 1950), 

p. 192. 
17. Cf. A. DE LA OLIVA-M.A. FERNANDEZ, Lecciones de Derecho . . .  , cit., p. 37. 
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In view of these highly important differences from a practical point 
of view-a change of the causa petendi would involve a new opportunity 
to request judicial protection-it seems that, in the sphere of the canoni
cal process, the theory of individualization cannot be assumed, at least for 
processes declaring nullity of marriage, which allow, in some situations, 
the nova causae propositio "supported by new and serious proofs or argu
ments" (c. 1644 § 1). In all other situations, the CIC does not contain any 
norms authorizing specification of when the legislator of the canon be
lieves that there is a change in the causa petendi. 

All the foregoing stresses the importance of the factual element (the 
factual situation) as well as the normative element when the petition is 
drafted. Both elements must be connected by the plaintiff through the ap
propriate "line of argument or reasoning which links the right with the fact 
from which the action arises. The latter, however, need not necessarily be 
indicated."18 This implies that it is insufficient for the plaintiff to invoke a 
list of interrelated juridical norms; they must be accompanied by thefac
tum that corresponds to that law invoked in the petition. The judge, when 
examining the plea, shall recognize thefumus boni iuris precisely in the 
certain relationship between the facts set forth in the petition and the law 
invoked: if the relationship does not exist, the petition should be re
jected.19 

b) For the purposes of judicial economy and in a desire to make the 
principle of concentration possible to some extent, the canon allows the 
petition to indicate the evidence by which the plaintiff expects to prove 
the facts asserted. This norm does not mean that the petition is anticipat
ing a period for evidence. In this regard, the plaintiff must also be gov
erned by the principle of adducing any evidence necessary for the judge to 
confirm that the petition has not been submitted rashly. 

Provida Mater 59 specified the way in which the petition should in
dicate the evidence: "If documentary evidence is being offered, the docu
ments or instruments will be submitted with the petition, if possible; if it is 
testimony, the names and domiciles of the witnesses will be indicated ( cf. 
c. 1761 § 1 CJC/19 17), noting the city, street and number of the home; if the 
evidence is suppositions, the facts or indications from which they are de
duced, at least in general terms, shall be indicated. Nevertheless, there is 
nothing to prevent the plaintiff from offering subsequent evidence in the 
course of the trial." 

When the plaintiff anticipates that, due to the principle of preclu
sion--characteristic of the process, which takes place in parts, each of 
which has its own activity-any of the evidence cannot be examined at its 

18. C. DE DIEGO-LORA, commentary on C. 1504, cit. 
19. Cf. S. VILLEGGIANTE, "Ammisione del libello e concordanza del dubio," in Ephemerides 

Juris Canonici 34 (1978), p. 301. 
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time in the proceedings, the petition is the proper means for requesting 
that the judge hold an advanced examination of evidence, that is, that he 
advance the time for admission of evidence in order to secure it. In these 
cases, which are admitted by the CIC as exceptions ( c. 1520), the plaintiff 
must, besides specifying everything regarding the evidence he or she is 
asking to have examined early, adduce and prove the grave reason-fear 
of death of the witness, inspection of valuable circumstantial evidence 
that is about to perish, etc.-that is the basis of the request. 

5. According to no. 3° of the canon, the petition will be signed by the 
plaintiff or by his or her procurator, will be dated and indicate the place 
where they live or reside for the purposes of receiving notice from the 
judge. 

The plaintiff's signature or that of his or her procurator is necessary 
and manifests the authority of the petition; it is assumed as one's own. If it 
is signed by the procurator (c. 1482) named by the plaintiff, the procurator 
must have, "before beginning his function," the mandatum ad lites, which 
he will present together with the petition in order to prove his representa
tive capacity. As an exception, if the conditions of the factual situation de
scribed in c. 1484 § 2 are met--a) preventing the extinction of a right, 
b) demanding the suitable guarantee, c) indication of a peremptory time 
limit for presenting the mandate, d) lack of force of the act if the mandate 
is not presented in that term-the judge may admit a procurator-that is, 
the representation that the procurator performs for his alleged cli
ent---€ven if no mandate is presented. 

The date on the petition is demanded as a formal requirement, but its 
more important significance is the indication of the so-called suspect time 
in any of its limits. The date of the protocol of the petition is also relevant 
when it is registered by the notary at the secretariat of the tribunal 
(c. 1458); that date is relevant for setting the order that the cause will 
have, for counting the terms indicated by c. 1506, interrupting any pre
scription, etc. 20 

The plea must set forth the place at which the plaintiff wishes to re
ceive documents, citations or notifications that the judge or tribunal will 
send during the process. Therefore, this aspect is not information for the 
consideration that the tribunal must give regarding its competence once it 
has received the petition. That is why the canon does not state in this 
no. 3° that the domicile or quasi-domicile of the plaintiff must be indi
cated, but rather refers, in general, to the place where (the plaintiff as well 
as the procurator) live or claim to have their residence. Obviously, neither 
the residence of the procurator nor the place where he lives determines 
competence. 

20. Cf. C. DE DIEGO-LORA, commentary on C. 1504, cit. 
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6. Lastly, as an innovation, the canon provides that the domicile or 
quasi-domicile of the respondent must be indicated. Doctrine has given a 
double meaning to this provision. This provision seems logical, because if 
the plaintiff is asked to indicate where he or she wishes to receive notice, 
"it is even more appropriate to demand the place certain where citations 
must be served. "21  But, its inclusion is also extremely useful for recogniz
ing as a possible forum that of the tribunal of the domicile or quasi-domi
cile of the respondent. 22 

21 .  Ibid. 
22. Cf. M.F. P0MPEDDA, "Diritto processuale nel nuovo Codice di diritto canonico. 

Revisione o innovazione?" in Ephemerides Juris Canonici 39 (1983), p. 217. 
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1505 § 1. Index unicus vel tribunalis collegialis praeses, post
quam viderint et rem esse suae competentiae et ac
tori legitimam personam standi in iudicio non 
deesse, debent suo decreto quam primum libellum 
aut admittere aut reicere. 

§ 2. Libellus reici potest tantum: 
1 ° si index vel tribunal incompetens sit; 
2° si sine dubio constet actori legitimam deesse 

personam standi in iudicio; 
3° si non servata sint praescripta can. 1504, nos. 1-3; 
4 ° si certo pateat ex ipso libello petitionem quolibet 

carere fundamento, neque fieri posse, ut aliquod 
ex processu fundamentum appareat. 

§ 3 .  Si libellus reiectus fuerit ob vitia quae emendari 
possunt, actor novum libellum rite confectum potest 
eidem iudici denuo exhibere. 

§ 4. Adversus libelli reiectionem integrum semper est 
parti intra tempus utile decem dierum recursum ra
tionibus suffultum interponere vel ad tribunal appel
lationis vel ad collegium, si libellus reiectus fuerit a 
praeside; quaestio autem reiectionis expeditissime 
definienda est. 

§ 1. Once he has satisfied himself that the matter is within his compe
tence and the plaintiff has the right to stand before the court, the sole 
judge, or the presiding judge of a collegiate tribunal, must as soon as 
possible by his decree either admit or reject the petition. 

§ 2. A petition can be rejected only if: 
1 ° the judge or the tribunal is not legally competent; 
2 ° it is established beyond doubt that the plaintiff lacks the right to 

stand before the court; 
3 ° the provisions of Can. 1504 nos.1-3 have not been observed; 
4 ° it is certainly clear from the petition that the plea lacks any foun

dation, and that there is no possibility that a foundation will 
emerge from a process. 

§ 3. If a petition has been rejected because of defects that can be cor
rected, the plaintiff can draw up a new petition correctly and present 
it again to the same judge. 

§ 4. A party is always entitled, within ten canonical days, to have re
course, based upon stated reasons, against the rejection of a petition. 
This recourse is to be made either to the tribunal of appeal or, if the 
petition was rejected by the presiding judge, to the collegiate tribu
nal. A question of rejection is to be determined with maximum expe
dition. 
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SOURCES: § 1: c. 1709 § 1 ; NSRR 60 ; PrM 61 
§ 2 :  PrM 64 
§ 3 :  c. 1709 § 2 ;  PrM 62 
§ 4: c. 1709 § 3 ; PrM 66 

CROSS REFERENCES: cc. 201, 221, 668 § 2 ,  1404- 1405, 1407- 1416, 
1426 , 1440 , 1444 , 1446 , 1457 ,  1460 -1461 , 1465 
§ 1, 1467 , 1488 § 2 ,  1501-1504, 1506 ,  1512 ,3 °, 
1529 , 1608, 1620-1622, 1625, 1629 ,5°, 1641-1642, 
1645, 1673, 1676, 169 4, 1709 

CO MMENTARY ------

Rafael Rodriguez-Ocana 

1. Admission or rejection of the petition is no longer a collegiate act, 
as when it had to be handled by a tribunal of more than one judge ( c. 1709 
CJC/1917). However, even when the CJC/19 17 was in force, there was in
creasing departure from the provisions of c. 1709 . On the one hand, doc
trine admitted that the petition could be rejected by the presiding judge of 
the tribunal for formal defects that were easily rectified by the party.1 On 
the other hand, the difficulties in having the college of judges meet and the 
increase in the number of causes led to the establishment of "the contra
legem custom that is now institutionally accepted. "2 

The first effect of the presentation of the petition is that it is entered 
in the register-book by the notary, and the date and protocol or file num
ber for the case are assigned and recorded. The importance of that date 
and protocol number is expressed by c. 1458 and by doctrine.3 Once the 
petition is presented, it is assigned to the respective tribunal or judge; for 
this purpose, the tribunal must first be constituted. The examination of 
the petition will be by the sole judge or the presiding judge of the colle
giate tribunal, which is an exception to the principle that "a collegiate tri
bunal must proceed in a collegiate fashion" (c. 1426 § 1). 

Does this imply that the college is prohibited from examining the pe
tition? Several writers4 maintain that the norm does not prevent the 

1. Cf. M. CABREROS, commentary on c. 1709, in C6digo de Derecho Canonico y legislaci6n 
complementaria (Madrid 1969), p. 663. 

2. L.E. CUERVO, "Algunas innovaciones en el derecho procesal del C6digo reformado," in 
Universitas Canonica 1 (1981), p. 308. 

3. Cf. L. DEL AMO, La demanda judicial en las causas matrimoniales (Pamplona 1977), 
pp. 41-43. 

4. Cf. L. CHIAPPETTA, commentary on c. 1505, in fl Cadice di diritto canonico . Commento 
giuridico-pastorale, II, (Naples 1988); J.L. ACEBAL, commentary on c . 1505, in Salamanca 
Com. 
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college of judges from examining the petition on special occasions. In 
these situations, recourse against a decree rejecting the petition shall be 
lodged before the appeals tribunal. 

2. At this pre-admission phase, there is a discussion on the advisabil
ity of "serving notice" of the petition either on the defender of the bond 
and promoter of justice, if they must intervene in the process, or on the re
spondent. 5 The discretion of the judge is highly important. Therefore, one 
should not become lax (which would prejudice the proper administration 
of justice), nor overly strict, delaying the legitimate right to action of the 
plaintiff. A concern for avoiding any commotion that could result from ac
ceptance of unfounded petitions, the possibility of avoiding unnecessary 
expenses and a reflection of the importance given the examination of the 
petition, have led some tribunals to hold an inquisitio praevia or pre
trial-statement. 6 

There are two intermingling issues here. On the one hand, the legisla
tor provides that judges "at the early stages of litigation" ( c. 1446), "before 
he accepts a case" (c. 1676), must make available the means necessary for 
the parties to seek an equitable solution to their dispute, with the judge in
dicating the appropriate means for reaching it, which will depend on the 
nature of the object of the trial. This involves an activity-"provided that it 
entails some hope of success"-before the admission of the petition, in 
which the plaintiff and respondent will have to participate. 

The second issue involves the inquisitio praevia, the purpose of 
which is to accept or reject the petition. In this regard, one should note: 

- the CIC neither orders nor prohibits it; therefore, each judge will 
determine whether it is necessary in a given case; 

- its limits are narrow, intended to examine why the petition can be 
rejected or administered; therefore, the inquisitio praevia cannot be
come a process before the process; 

- although evidence can be set forth before the litis contestatio for 
a grave reason ( c. 1529 ), it is allowed for securing evidence that one fears 
cannot be examined at the appropriate time (see commentary on c. 1504); 

- the judge must be prohibited from directly considering the merits 
of the case. 7 

3. In any event, the canon provides that the petition must be admit
ted or rejected as soon as possible. The judge has one month to give the 
decree of admission, counted from when the document is submitted, a 

5. Cf. L. DEL AMO, La demanda . . .  , cit., pp. 44-48. 
6. Cf. M. WEGAN, '"Reiectio libelli' und 'ius defensionis' der klagenden Partei," in Justus 

Iudex (Essen 1990), pp. 613-617. 
7. Cf. S. VILLEGIANTE, "Ammisione del libello e concordanza del dubbio," in Ephemerides 

Juris Canonici 34 (1978), pp. 302-303; A. STANKIEWICZ, "De libelli reiectione eiusque 
impugnatione in causis matrimonialibus," in Quaderni Studio Rotale 2 (1987), pp. 76-77. 
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term which can be extended for no more than ten days. Violation can give 
rise to disciplinary sanctions (c. 1457).8 The combination of cc. 150 5  and 
1506 allows the claim that the quam primum of c. 150 5  § 1 means one 
month, since once that time arrives, the party can urge the judge to fulfill 
his obligation ( c. 1506). 

4. The acceptance or rejection must be by decree. The canon has 
eliminated the in fine of c. 1709 § 1 CJC/1917, which provided that the de
cree rejecting the petition must be well-founded. Now, c. 1617 renders in
effective any judicial decrees that are not merely procedural, if they do 
not contain the reasons for the decision made. Obviously, the decree of 
c. 1505 is not a merely ordering decree, nor does it express merely proce
dural orders, but rather directly affects the faithful's right to juridical pro
tection (c. 221). Therefore, the reasons must be given, especially if it is a 
rejection. The decree of admission, when it makes way for justice for a 
party, could be considered procedural. 

5. Before making the decree, the judge shall proceed to the task of 
examination covering the various elements contained in the petition. In 
this regard, c. 1505  may cause some confusion. In fact, c. 150 5  § 1 seems 
to indicate that, after verifying his competence for the cause and verifying 
that the plaintiff has capacitas standi in iudicio, the judge shall pro
nounce a decree admitting or rejecting the petition, leaving for a later time 
the consideration of the other requirements of the petition. This interpre
tation of the canon seems incorrect, since paragraphs 1 and 2 of the norm 
are interrelated. Therefore, after examining the petition in all its elements, 
the judge shall admit or reject the petition by decree; rejection may only 
be given for one of the reasons set forth in § 2. 

If c. 150 5  is compared to its parallel from the CJC/1917, c. 1709 , it 
may be noted that the consultors have retained § 1 of c. 1709 , which set 
forth the issue of competence and of capacitas standi in iudicio, but 
without a second paragraph setting forth the reasons for rejecting the peti
tion. When c. 1505  adds these reasons, leaving § 1 almost identical to that 
of c. 1709 CJC/1917, it leads to an interpretation that is not in keeping with 
the mens legislatoris. 

An examination of the petition shall consider the following elements: 
a) Competence of the judge or tribunal. This should be the first issue 

that the judge confirms, pursuant to the norms regulating competence 
(cc. 1405, 1407-1416, 1440 , 1444, 1673, 169 4 and 1709 ). This is because, if 
he reasonably concludes that he is not competent, he has no reason to 
consider the petition and can reject it by decree. 

The judge's incompetence can be absolute or relative. Absolute in
competence (c. 1404) is an essential procedural requirement for there 
to be a process. Its absence gives the judgment a defect of irremediable 

8. Cf. L. DEL A.Mo, commentary on ch. 3: "De los plazos y pr6rrogas," in Pamplona Com. 
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nullity ( c. 1620 , 1 °). Therefore, the legislator provides that, at any phase of 
the process, if a judge notices his absolute incompetence, he must declare 
it (c. 1461). Relative incompetence (c. 1407 § 2) is not a procedural re
quirement in the strict sense; it is a requirement of legality, lawfulness 
(which concerns proper order in the distribution of causes) and guaran
tees proper administration of justice. A judge who hears a case with re
lative incompetence can end up being competent (c. 1512 ,3 °), if the 
exception of relative incompetence (c. 1460 ) is not lodged at the proper 
stage of the proceedings or if the title of the forum praeventionis 
(c. 1415) is claimed. 

In some regards, the legislator provides that a series of proceedings 
must be carried out, or that certain conditions must be met, for the judge 
to invoke his relative competence. This occurs, for instance, with the 
forum for matrimonial causes ( c. 1673). For the application of the domi
cile of the plaintiff and of the tribunal in which most of the evidence is 
going to be examined to be lawful, some requirements are provided, in
cluding a hearing for the respondent. This is an example of how in limine 
litis, before even the admission of the petition, the pars conventa must be 
called for one to state before the judicial vicar of one's domicile whatever 
one believes relevant for him to consider before giving his consent9 

(c. 1673,3°-4°). 
To stress the importance given to norms of competence, the legisla

tor warns about punishment that can be incurred by the judge for refusing 
to administer justice when he is certainly competent, or for declaring him
self competent when he has no juridical right legitimizing competence 
(c. 1457). In addition, the legislator provides disciplinary measures against 
advocates and procurators "who fraudulently [ ...  are] withdrawing cases 
from tribunals which are competent, so that they may be judged more fa
vorably by other tribunals" (c. 1488 § 2). 

b) The lawful person standi in iudicio of the actor. This element 
also belongs to the subjective procedural requirements. What competence 
is to the tribunal, the lawful persona standi in iudicio is to the plaintiff. 
This aptitude of the plaintiff includes the examination of the juridical ca
pacity (that is, the aptitude necessary to be subject to juridical rights and 
obligations) and the legal capacity (the aptitude for performing juridical 
acts effectively in the process). In a strict sense, those capacities are the 
ones that constitute a subjective procedural requirement. Should they be 
missing and should the petition be admitted, any judgment pronounced 
would be irremediably null, pursuant to c. 1620,5°. 

Standing for being in a trial also implies that the judge must examine 
whether the plaintiff falls under any of the situations in which the legislator 

9. Cf. Signatura, Responsio per generale decretum ad propositum quaesitum de can. 
1673,3° CIC, in AAS 85 (1993), pp. 969-970, along with my "Breve comentario al Decreto 
general de la Signatura sobre el c. 1673,3°, "  in Ius Canonicum 34 (1994), pp. 641-650. 
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demands a requirement such as permission from one's ordinary before per
forming procedural acts.10 Thus, for instance, religious need permission 
from their superior to perform "any action concerning temporal goods" 
( c. 668 § 2). Therefore, to sue in a trial when the object thereof is a tempo
ral good, religious need permission. The absence of this permission would 
authorize the judge to reject the petition. However, should the petition be 
admitted, a lack of permission would not involve nullity of the judgment, 
unlike in cases involving a lack of capacity. The reason is that ad proces
sum standing is not included in procedural requirements.1 1  

c) What is mandated by c .  1504,1 °-3°. Until the 1982 Schema, this 
subparagraph only contemplated, as a reason for rejection, failure to com
ply with nos. 1 and 3 of c. 1504. In the revision of the 1976 Schema, inclu
sion of the causa petendi was requested but not admitted: consultoris 
propositio non placet, quia sapit nimia severitate. 12 Nonetheless, the in
troduction of the requirement was accepted in the 1981 Relatio. The pro
posal came from Cardinal Konig: "ad § 2 addatur 'aut si omnimodo desit 
aliqua indicatio, de qua in can. 1456,2°' ut ratio habeatur praescripti 
huius canonis 1456,2°, qui exigit ut in libello indicetur quo iure actor 
innititur et quibus factibus et probationibus ad evicenda ea quae asse
runtur. "13 

The judge will reject the petition if any of the following is missing: 
specification of before which judge the cause is introduced, the petitum, 
against whom it is being requested, the causa petendi (right on which it is 
based, facts and evidence), signature of the plaintiff or his or her procura
tor, and in this case the mandate ad lites must be verified (c. 1484), date 
(day, month, and year), and indication of the place to receive court no
tices. Omission of the domicile or quasi-domicile of the respondent is not 
a reason for rejecting the petition (c. 1504, 4°). 

For a correct interpretation of this part of the canon, the provisions 
of the same norm on other reasons for rejecting the petition must be taken 
into account, because it seems that the provision is repeating some of the 
reasons for not admitting the petition. For example, the tribunal is ref erred 
to twice, and there is a double reference to the causa petendi. However, 
what the legislator is indicating with the provision of c. 1505 § 2 ,3° is not 
the subjective and objective basis of the petition ( competence of the tribu
nal, capacity of the plaintiff, andfumus boni iuris), but that the petition 

10. Cf. C. DE DIEGO-LORA, commentary on C. 1505, in Pamplona Com. 
11 .  Cf. CPI, Reply, January 4 ,  1946, in AAS 38 (1946), p. 162; G .  RICCIARDI, "La costituzione 

del curatore processuale," in fl processo matrimoniale canonico, 2nd ed. (Vatican City 1994), 
p. 411. 

12. Comm. 11 (1979), p. 84. 
13. Code Commission, Relatio complectens synthesim animadversorum ab Em. mis 

atque Exe. mis Patribus Commissionis ad novissimum schema Codicis Juris Canonici 
exhibitarum, cum responsionibus a Secretaria et Consultoribus datis (Typis Polyglottis 
Vaticanis 1981), p. 316. 
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must be well worded in its most important points. The proposal from Car
dinal Konig made this clear by asking that the expression aut si omni
modo desit aliqua indicatio be added to the canon. 

In light of this interpretation, two situations will arise in practice: a 
lack of any or all of the requirements of c. 150 4, 1 °-3°, or erroneous word
ing of these requirements by the plaintiff. 

Concerning the first case, not all requirements have the same impor
tance. Therefore, for example, the judge should not equally assess the lack 
of a causa petendi and the omission of the place to receive notice from 
the tribunal. If a petition does not meet any requirement, it must be re
jected outright. Likewise, it will be rejected when the petition does not in
dicate any of the requirements that are more important in connection with 
the constitution of the process. 

With respect to an error or incorrect wording of the requirements, it 
devolves upon the judge to consider rejecting the petition, even if it is pos
sible to correct them and present a new corrected petition ( c. 1505 § 3), 
or, on the other hand, proceed to admit it, despite its errors, because they 
are insignificant. 

This is a practical issue, in which the jurisprudence of the Roman 
Rota (Art. 126 PB) can be an indispensable point of reference for the 
lower courts, for the purpose of establishing more specific criteria for ap
plying the provisions of c. 1505 § 2 ,2°. 

d) Foundation of the petition. This was not included in c. 1709 CIC/ 
19 17 , but it was understood in Provida Mater 64, being extended by doc
trine in a general formulation to all types of causes. 14 In this case, the 
judge will reject the petition when, from an examination of the petition, 
the judge is certain that it lacks a foundation and that one cannot be ex
pected to appear during the process. 

According to the terms used by the canon, this requirement has the 
following characteristics: 

1) Ex ipso libello: the source that the judge has for reaching cer
tainty of the lack of the well-founded right is the petition, especially the 
part dedicated to the causa petendi: the law adduced, the facts recounted, 
at least generally, the arguments linking the facts to the law, which reveal 
the action even if only in appearance, and the evidence by which the plain
tiff expects to prove that his or her request is not rash or unfounded. 

2) Si certo pateat: the legislator requires certainty in the mind of the 
judge that the petition lacks the well-founded right and that there is no ex
pectation that it will appear during the process. There is a similarity 
between the nature and characteristics of this certainty and that described 
in c. 1608. This latter canon requires moral certainty, not physical or 

14. Cf. C. DE DIEGO-LORA, commentary on c. 1505, cit.; M. CABREROS, in Comentarios al 
C6digo de Derecho Canonico (Madrid 1964), p. 462. 
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metaphysical certainty, or a probability or subjective conviction. 15 In 
short, from an examination of the petition, one would find indications and 
signs that, as a whole, establish in the mind of the judge a true certainty 
that would prevent reasonable doubt for a man of sound mind. 16 

3) Carere fundamento, neque fieri posse, ut aliquod ex processu 
fundamentum appareat: the certainty required in the mind of the judge 
must decide that the request lacks thefumus bani iuris and that this lack 
will persist, even if the process takes place. 

The latest jurisprudence of the Rota circumscribes the lack of indica
tions of well-founded law within narrow limits. For this purpose, it is 
enough to observe the terms used by jurisprudence: rejection of petitions 
is allowed when the petitions "crassa scateant falsitate, vel contradicto
ria asserant, vel evidenter destituantur fundamento in re."17 

6. When the petition is rejected due to remediable defects, the plain
tiff may submit a new, properly drafted petition ( c. 1505 § 3). This norm 
leads one to believe that there are two types of rejection-absolute and in
cidental-with different scopes and causes. 

Absolute rejection implies that the plaintiff does not have the right to 
the protection afforded by the process because the essential requirements 
have not been met in the petition, which cannot be corrected, because 
they do not exist. The other type of rejection is set forth in § 3 and may be 
called incidental. It implies that the petition does not lack thefumus bani 
iuris and it does contain the requirements for constitution of the process. 
The petition is not, in these cases, entirely inappropriate. Its defects con
cern incidental issues "if the petition is obscure in its wording, confused in 
the statement, uncertain in the claims, imprecise in the request or in the 
cause of action, deficient in the foundations, lacking precise formalities, 
such as when the place, the tribunal to whom it is directed, the date, or the 
signatures is omitted."18 In these situations, the judge must reject the peti
tion, but it should be made clear in the decree that the plaintiff is urged to 
correct the defects and resubmit the request. The judge will reexamine the 
new document. 

7 .  Lastly, § 4 of the canon regulates recourse against rejection of the 
petition. There are obvious differences between the current norm and its 
precedent, c. 1709 § 3 CIC/1917. 

The term for lodging the recourse is ten canonical days from when 
one becomes aware of the decree rejecting the petition. It is a legal term, 
fixed and peremptory; therefore, once the period expires, the right expires 

15. Cf. C DE DIEGO-LORA, commentary on c. 1608, in Pamplona Com. 
16. Cf. PIUS XII, Alloc. to the Tribunal of the Rota Romana, October 1, 1942, AAS 34 (1942), 

pp. 338-342. 
17. P. MONETA, La giustizia nella Chiesa (Bologna 1993), p. 97, note 26. 
18. L. DEL AMO, La demanda judicial . . .  , cit., p. 65. 

1126 



RODRIGUEZ-OCANA Tit. I. Ch. I. The Petition Introducing the Suit c. 1505 

and its preclusion is absolute (c. 1465 § 1). However, its calculation can be 
interrupted; it is counted by days, not counting any days on which there is 
an impediment (cc. 201 and 1467). 

The competent tribunal for hearing the recourse is the collegiate tri
bunal, if the petition was rejected by the presiding judge, or the appeals tri
bunal, if the decree was pronounced by the sole judge. In the previous 
code, the competent tribunal was always the higher tribunal. For writers 
who allow examination of the petition by the college of judges ( see no. 1 of 
this commentary), recourse will be submitted before the appeals tribunal. 

The rejection issue must be resolved expeditissime. The CJC/19 17 
and Provida Mater 66 added that the tribunal, before deciding, would hear 
the party and the promoter of justice or the defender of the bond. This re
quirement has disappeared from the current canon at the request of the 
consultors. 19 Now, the recourse proceeding takes place without any hear
ing of the public or private parties, and any resolution adopted is unap
pealable ( c. 1629 ,5°). 

There is an argument that maintains no appeal is allowed against the 
decision of the appeals tribunal upholding the rejection of the petition. 
However, the argument holds that it is possible to appeal to the appeals 
tribunal a decision of the college confirming the decree of rejection by the 
presiding judge. Some reasons suggested by the writers and jurisprudence 
supporting this interpretation are that the college that considers the pre
siding judge's decree does so at the first instance, and the expeditissime 
of c. 1505 § 4 refers to the appeals tribunal, not to the college. 20 A decree 
of the Rota has come out against these opinions. 21 

Provida Mater 66 specified that if the petition was admitted, "the 
cause would be transferred to the tribunal a quo for resolution." It was not 
necessary to include this clarification in the current canon, because the 
appeals tribunal must only hear the recourse against a decree rejecting the 
petition, not the cause itself. 22 

Although the canon does not specify the plaintiff's remedies against 
an unappealable decree rejecting the petition, doctrine and jurisprudence 
have tried to justify the feasibility of the plaint of nullity and of restitutio 
in integrum in these cases. 

With respect to the lodging of the plaint of nullity before the judge 
who pronounced the decree (c. 1621), which can be joined to the appeal 
(c. 1625), doctrine is silent in its admission.23 There can be several reasons 
supporting the plaint: lack of the actus humanus deliberatus circa rem 

19. Cf. Comm. 11 (1979), p. 85. 
20. Cf. A. STANKIEWICZ, "De libelli reiectione . . .  " cit., pp. 79- 81; S. VILLEGGIANTE, "Le 

questioni incidentali," in Il processo matrimoniale . . . , cit., pp. 640-642. 
21 .  Cf. coram PINTO, deer. May 23, 1987, in Quaderni Studio Rotale 2 (1987), pp. 107ff. 
22. Cf. Comm. 11 (1979), p. 85. 
23. Cf. L. MATTIOLI, "La fase introduttoria del processo e la non comparsa della parte 

convenuta," in Il processo matrimoni ale . . . , cit., p .  486. 
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vel admittendam vel reiciendam24; defect in the judicial petition or in the 
procedural requirements; defect in the motives or reasons for the decree 
(c. 1622 ,2°).25 The plaint of nullity may be perpetually submitted as an ex
ception, and as an action within a term of ten years from the date of the 
decree (c. 1621). 

Concerning restitutio in integrum against the unappealable decree 
rejecting the petition, doctrine and jurisprudence are divided regarding its 
admission. 26 The issue has arisen particularly with respect to petitions for 
matrimonial nullity. Those who maintain that the special remedy of resti
tutio in integrum is possible against an unappealable decree upholding 
rejection of the petition justify their position-in order to obviate the pro
vision of c. 1645-indicating that said decree "avendo l'effetto pratico di 
impedire il processo ed essendo inappellabile, costituisce una indubbia 
'res iudicata' alla quale, se manifestamente ingiusta ai sensi del can. 1645, 
non puo porsi remedio altrimenti che con la 'restitutio in integrum."'27 

Those who maintain that restitio in integrum is not admissible claim that 
the decree confirming rejection of the petition cannot become an ad
judged matter; were it so, upon the presentation of a new introductory pe
tition-ex eodem petito eademque causa petendi merito ac iure-the 
adjudged matter exception could even be lodged ex officio , pursuant to 
c. 1642 .28 This reasoning would lead to the absurdity of making the mate
rial effect of the adjudged matter fall on the petition, with the petition con
stituted lawfully between the parties (c. 1642 § 2). 

There is an underlying distinct concept of the adjudged matter and of 
the role played by the petition introducing the cause. On the one hand, the 
idea that the adjudged matter arises when the decree is already unappeal
able and, even more so, when it is claimed that the adjudged matter can 
occur outside of the process and on the petition seems reductive. The 
"force of a definitive judgment" implies that the issue is definitively 
closed. It is characteristic of decrees and interlocutory judgments that ex
tinguish the process once initiated, but that do not resolve the case in 
chief. This main issue may be presented again because it has not achieved 
the adjudged matter effect. The res iudicata is, on the other hand, the de
finitive judgment on the action. Therefore, it needs a judicial process , it 
occurs with judgments, it is formally unappealable, and it becomes law for 
the parties. From whichever point of view it is considered, these charac
teristics are not present in the decree upholding the rejection of the peti
tion. Therefore, it seems reasonable to take the position that maintains the 

24. Coram LEFEBVRE, deer. October 21,  1976, in S. VILLEGGIANTE, "Ammisione del 
libello . . .  ," cit., p. 313. 
25. Cf. A. STANKIEWICZ, "De libelli reiectione . . .  ," cit., p. 81. 
26. Cf. L. MATTIOLI, "La fase introduttoria . . .  ," cit., pp. 486-487; A. STANKIEWICZ, "De libelli 

reiectione . . .  ," cit., pp. 81-84. 
27. L. MATTIOLI, "La fase introduttoria . . .  ," cit., pp. 486-487. 
28. Cf. A. STANKIEWICZ, "De libelli reiectione . . .  ," cit., pp. 83-84. 
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inadmissibility of the extraordinary recourse of restitutio in integrum 
against these decrees. If what is being sought is a remedy against these un
appealable decrees, it can be found in the repetition of the petition with its 
defect duly corrected, which can be done as many times as it is rejected, 
because it is evident that in no case are we in the presence of the res iudi
cata effect. 
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Si iudex intra mensem ab exhibito libello decretum non 
ediderit, quo libellum admittit vel reicit ad normam 
can. 1505, pars, cuius interest, instare potest ut iudex 
suo munere fungatur; quod si nihilominus iudex sileat, 
inutiliter lapsis decem diebus a facta instantia, libellus 
pro admisso habeatur. 

If within one month of the presentation of a petition, the judge has not is
sued a decree admitting or rejecting it in accordance with Can. 1505, the 
interested party can insist that the judge perform his duty. If, notwith
standing this, the judge does not respond, then after ten days from the 
party's request the petition is to be taken as having been admitted. 

SOURCES: c. 1710 ; PrM 67 

CROSS REFERENCES: cc. 17, 57, 123, 201-202, 1145 § 1, 1281 § 2, 1389 
§ 2, 1457, 1503, 1505, 1507 § 2, 1589 , 1670, 1677 , 
169 1, 1693,  1710 , 1728 

COMMENTARY ------

Raf ael Rodriguez-Ocana 

1. The canon resolves the problem caused by negligence on the part 
of the judge when it is time to accept or reject the petition, as provided in 
C.  1505. 

Under c. 1710 CJC/1917 and Provida Mater 67, the interested party 
could insist that the judge perform his duty if he had not issued a decree 
of admission or rejection within one month after the petition was submit
ted. If the judge remained silent, the party could lodge recourse before the 
local ordinary or the higher court, to force the judge to decide the cause or 
be replaced by another judge. 

The doctrinal problems 1 and practical ineffectiveness2 of c. 1710 
CJC/1917 have brought about a change in the provision, namely the ipso 
iure admission of the petition. Under the new canon, if, within one month 
of the presentation of a petition, the judge has not issued a decree admit
ting or rejecting it, the interested party can insist that the judge perform 

1. Cf. M. LEGA-V. BART0CCETTI, Commentarius in iudicia ecclesiastica, II (Rome 1950), 
pp. 521-524; J.L. ACEBAL, commentary on c. 1506, in Salamanca Com. 

2. Cf. J.J. GARCIA FAILDE, Nuevo Derecho procesal can6nico (Salamanca 1984), p. 43. 
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his duty. If the judge does not respond, then the petition is considered ad
mitted after ten days from the party's request. 

During the drafting of the canon, several amendments to the 1976 
Schema were introduced. First, the term of five days that the Schema 
granted the judge for answering, after the instance was presented, was in
creased to ten days. Second, no sanction against the judge was admitted 
for not complying with his obligation. Third, the possibility of shortening 
or lengthening the terms established by the norm through particular law 
was eliminated. Finally, the consultors maintained that admission ipso 
iure of the petition must be retained "sive quia iura partis ita salvantur, 
sive quia generatim reiectio Zibelli rarissime fit et ideo admissio ex 
iure non est incongrua."3 

2. Some authors have pointed out that the new norm has resulted in 
practical problems shifting to areas other than those raised by c. 1710 
CJC/1917. Canon 1506 was described as a "norm to streamline the pro
cess,"4 or as a "novita curiosa" that gives administrative silence a juridical 
effect of considerable scope-admission of the petition-seeking speed in 
the procedure. 5 It is stressed that the norm can seem severe, but appropri
ate, and the reasons cited by the consul tors are generally admitted: safe
guarding the rights of the parties and the coherence of the automatic 
admission, given that rejection of the petition is rare6; on occasions the 
name "tacit acceptance of the petition" is given to it according to the rule 
qui tacet, consentire videtur7; and, lastly, that the norm does not reflect 
the reality of many tribunals that, with limited resources, hear large num
bers of matrimonial causes. 8 

3.  The terms provided by the canon-one month and ten days re
spectively-must be calculated according to the rules of continuous time 
(the month) and canonical time (the ten days). Consequently, the term of 
one month does not allow any interruption (c. 201 § 1); it is always mea
sured according to the calendar ( c. 202 § 2). The ten days, on the other 
hand, are counted without taking into account days that are not canonical 
(c. 201 § 2). 

Both terms are legal terms-according to those who impose them
non-prorogable-according to their stability-and must fit within im
proper terms. The terms "are those established by law within which the 

3. Comm. 11 (1979), pp. 87-88. 
4. J.J. GARCIA FAILDE, Nuevo Derecho procesal . . .  , cit., p. 43. 
5. Cf. J. OCHOA, Il 'De Processibus' secondo il nuovo Cadice, in La nuova legislazione 

canonica (Rome 1983), p. 374. 
6. Cf. J.L. ACEBAL, commentary on c. 1506, cit., L. CHIAPPETTA, commentary on c. 1506, in 

Il Cadice di diritto canonico, II, (Naples 1988), p. 623. 
7. Cf. A. STANKIEWICZ, commentary on c. 1506, in Commento al Cadice di Diritto 

Canonico (Rome 1985), p. 875. 
8. Cf. G. SHEEHY, "Introducing a case of nullity of marriage," in Dilexit iustitiam (Vatican 

City 1984), pp. 343-344. 
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tribunal must perform all that is to be done."9 Therefore, they do not have 
any peremptory effect, because the interested party may insist once a 
month has passed, without the canon indicating any limit, and the judge, 
whether or not he is being urged, has one month plus ten days ( which can 
be more if they include a non-canonical day) to issue the decree of admis
sion or rejection. 

The term of one month (see commentary on c. 1505) is counted from 
when the petition was submitted to the secretariat of the tribunal and a 
protocol number or date of entry or submission was assigned to it. Once 
the month lapses, the interested party may insist that the judge perform 
his duty. The canon does not establish a term for insisting; therefore, the 
interested party has an indefinite time to remind the judge that he must 
decide on the petition. 

If the request was made orally (c. 1503 § 1), the date to begin calcu
lating the month will be when the act was drawn up by the notary, which, 
once approved by the plaintiff, takes the place of the plaintiff's petition 
( C .  1503 § 2). 

4. Compared to the provisions of c. 57 on the juridical effects of ad
ministrative silence, the legislator has used different criteria in c. 1506. 
For example, while c. 57 provides a term of three months for answering 
the petition or issuing a decree, c. 1506 indicates the terms mentioned 
above. However, the most notable difference is that, in c. 57 § 2, adminis
trative silence is considered a negative pronouncement, and in c. 1506, the 
judge's silence implies a tacit positive response. 

5. The conditions established by c. 1506 are, on the part of the judge 
or the presiding judge of the tribunal, that he has not issued the decree of 
admission or rejection pursuant to c. 1505 and, after the instance, he has 
remained silent. The canon also uses another expression, which in princi
ple is equivalent to the foregoing: "that the judge perform his duty." What 
do these expressions mean? 

First, interpreting the canon according to the proper meaning of the 
words (c. 17), for the interested party to insist that the judge perform his 
duty, the canon requires that the judge cannot have issued a decree of ad
mission or rejection in one month. Therefore, the reasons maintained by 
the judge when receiving the petition are irrelevant. The legislator is as
sessing the delay10 in pronouncing the decree, regardless of whether 
the judge is proceeding with the preliminary investigation or other pro
ceedings. In short, if the decree of admission or rejection has not been is
sued once a month has passed, the interested party may insist that the 
judge do so. 

9. L. DEL AMO, commentary on ch. 3: "De los plazos y pr6rrogas," in Pamplona Com. 
10. Cf. M. CABREROS, in Comentarios al C6digo de Derecho Canonico (Madrid 1964), 

p. 470. 
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Once the party has insisted that the judge perform his duty, the atti
tude that the CIC assesses is the judge's silence. If the judge remains silent 
despite the request, once ten days have passed, the petition will be 
deemed admitted. However, one might wonder if the legislator allows any 
response to the insistence other than a decree of admission or rejection, 
which would prevent the admission ipso iure. Within the context of the 
CIC/1917, it was understood that "iudex autem silere intelligitur tum si 
nihil respondeat aut nihil deliberet sed rationes reddat mere dilato
rias. "11  However, the next line added a clarification: "quare si iudex re
spondeat se de facto inquirere ut decernat utrum libellus admittendus 
aut reiiciendus sit, non silet. "12 Consequently, the petition would not be 
admitted ipso iure. The same writer concludes this interpretation with an 
exception, "excepto casu quo dilatio adeo protahatur ut libellus, reapse 
respui censetur."13 

On other occasions, the CIC uses the verb sileo and the term silen
tium applied to two cases: to statutes, regulations, etc., and to persons. 
When the CIC indicates that the statutes or regulations are silent regard
ing some matter (cc. 123, 1281 § 2), it is always understood that the stat
utes or regulations make no provision in that respect. When the word is 
applied to persons not vested with authority in the Church, as in c. 1145 
§ 1, the silence includes behaviors such as refusing to answer, requesting 
new unnecessary terms, 14 etc. It is a different case with the person who is 
vested with authority if the law provides that he must issue a decree, or 
the interested party requests it through a lawful petition ( c. 57 § 1). In 
these situations, the authority's silence is equivalent to not issuing the de
cree ( c. 57 § 2). 

The judge is vested with authority, and the law provides that, after an 
examination of the petition, he must admit or reject it by decree ( c. 1505 
§ 1). Once the terms of c. 1506 have lapsed, and the demand is presented 
according to the norm, if the judge does not pronounce a decree pursuant 
to c. 1505, the petition is deemed admitted. Any other attitudes or reasons 
must not be taken into account due to the clarity of the norm. This avoids 
any doubt regarding the disparity of criteria and the uncertainty that it 
would entail for the interested party if any other answer by the judge were 
assessed, in knowing when the petition is admitted ipso iure. 

6. The demand is made before the same judge before whom the peti
tion had been submitted. It will normally be in writing, although, should 
there be an impediment, an oral demand may be admitted (c. 1503 § 1). In 
that case, the notary should draft the act of it and fulfill the other require
ments pursuant to c. 1503 § 2. 

11 .  M. LEGA-V. BART0CCETTI, Commentarius in iudicia . . .  , cit., p. 522. 
12. Ibid. 
13. Ibid. 
14. Cf. J. HERV ADA, commentary on c. 1 145, in Pamplona Com. 
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The demand must set forth the date the petition was submitted, to 
clearly show the passing of the period established in the canon. Addition
ally, the notary shall set forth in the record the day the petition is submit
ted, as well as the day the demand is made. These dates are essential to 
determining ipso iure admission of the petition. 

Who can insist that the judge perform his duty? The canon identifies 
the person making the demand as "the interested party, " retaining the 
phrase used in c. 1710 CJC/1917. Doctrine has maintained that the "the in
terested party" is obviously the plaintiff, but it could also be "the promoter 
of justice or the def ender of the bond, if they have been heard, because in
asmuch as it is a matter of administering justice and observing procedural 
law, the public good has an interest." 15 Some writers have extended the 
list of possibilities to include the respondent.16 However, others do not 
admit either the respondent or other third parties, because they lack "the 
legal interest to intervene in a process that has not yet been initiated."17 

7. The canon still poses some problems: 

a) Because of the systematic position of c. 1506 and the references 
made to the norms of the ordinary contentious process in different pro
cesses (cc. 1670 , 1691 ,  1693 ,  17 10 and 1728), the ipso iure admission 
would apply to all kinds of processes. However, Villeggiante maintained 
in 1978 that the ipso iure admission planned by the 1976 Schema could 
not be applied to matrimonial causes. In subsequent works, he maintained 
the same position. 18 For Villeggiante, it seems that c. 1677 speaks of ac
ceptance of the petition, which is different from the mere admission of 
c. 1506,  since acceptance implies a human act, a decree by the judge.19 

The issue is open for clarification, which should include any opinion 
held by jurisprudence. It will be necessary to consider which special 
norms are for causes on the status of persons (c. 169 1), which procedural 
norms of the ordinary contentious process do not apply to matrimonial 
processes because "the nature of the matter prevents it" (c. 1691) and, if 
the expression of c. 1677 § 1 ("when the petition has been accepted") is a 
special provision for matrimonial causes in connection with the admission 
of the petition or a statement that once the admission procedure is com
plete-without regulating it in detail because of the reference to c. 169 1-
it is time to proceed to the citation and determination of the formulation 
of the doubts. 

15. L. DEL AMO, La demanda judicial en las causas matrimoniales (Pamplona 1977), 
p. 124. 

16. Cf. F. DELLA ROCCA, Instituciones de Derecho procesal can6nico (Buenos Aires 1950), 
p. 194. 

17. M. CABREROS, in Comentarios al C6digo . . .  , cit. , p. 470. 
18. M. CABREROS, in Comentarios al C6digo . . .  , cit., p. 470. 
19. Cf. ibid.; L. MATIIOLI, "La fase introduttoria del processo e la non comparsa della parte 

convenuta," in Il processo matrimoniale canonico, 2nd ed. (Vatican City 1994), p. 482. 
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Regarding the scope of application of the automatic admission, one 
may refer to the remark made, in the context of the CJC/1917, that "this 
remedy of insistence against the tardiness of the tribunal can be used not 
only in the case of the request made, but also throughout the process, pro
vided that the parties insist with similar documents to the requests and 
there is a tardy judge who is not giving any answer to the petition"20 ( cf. 
C. 1589 ). 

b) Another practical problem posed by c. 1506 is how to deem the 
petition automatically admitted if it is lacking any of its essential ele
ments. Is c. 1506 a remedying norm? It seems not. 

Once the ipso iure effect of the canon takes place, what if the negli
gent judge is still tardy in proceeding to the acts that follow the admission 
of the petition? Canon 1507 § 2 does not seem to eliminate, with respect to 
the citation of the other parties, the problems of silence or inactivity of the 
tardy judge.21 The solution is to proceed by a complaint to the competent 
authority with power over the tribunal that should hear the case. Canon 
1457 considers serious negligence on the part of the judge causing harm to 
the parties to be a situation that can give rise to sanctions with suitable 
penalties. It is also possible to proceed through penal means against the 
judge when his negligent attitude is included in the legal description of the 
crime of c. 1389 § 2.  

This solution is feasible for the plaintiff, but not for the respondent 
who is unaware because of the judge's tardiness of the existence of a peti
tion against him or her; a petition which could be devoid of any founda
tion but nevertheless admitted ipso iure. Any exceptions filed by the pars 
conventa and the possibility of having recourse through a complaint will 
arise only when one has knowledge of the petition. 

20. L. DEL AMO, La demandajudicial . . .  , cit., p. 124. 
21. Cf. C. DE DIEGO-LORA, commentary on C. 1506, in Pamplona Com. 
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CAPUT II 
De citatione et denuntiatione actorum iudicialium 

1507 

CHAPTER II 

The Summons and the Intimation of Judicial Acts 

§ 1 .  In decreto, quo actoris libellus admittitur, debet 
iudex vel praeses ceteras partes in iudicium vocare 
seu citare ad litem contestandam, statuens utrum 
eae scripto respondere debeant an coram ipso se 
sistere ad dubia concordanda. Quod si ex scriptis 
responsionibus perspiciat necessitatem partes con
vocandi, id potest novo decreto statuere. 

§ 2.  Si libellus pro admisso habetur ad normam 
can. 1506, decretum citationis in iudicium fieri debet 
intra viginti dies a facta instantia, de qua in eo ca
none. 

§ 3.  Quod si partes litigantes de facto coram iudice se 
sistant ad causam agendam, opus non est citatione , 
sed actuarius significet in actis partes iudicio 
adfuisse. 

§ 1. In the decree by which a plaintiff's petition is admitted, the judge or 
the presiding judge must call or summon the other parties to court to 
effect the joinder of the issue; he must prescribe whether, in order to 
agree the point at issue, they are to reply in writing or to appear be
fore him. If, from their written replies, he perceives the need to con
vene the parties, he can determine this by a new decree. 

§ 2. If a petition is deemed admitted in accordance with the provisions of 
Can. 1506, the decree of summons to the trial must be issued within 
twenty days of the request of which that canon speaks. 

§ 3. If the litigants in fact present themselves before the judge to pursue 
the case, there is no need for a summons; the notary, however, is to 
record in the acts that the parties were present in court. 

SOURCES: § 1 :  c. 1711 § 1; NSRR 65; PrM 74 § 1, 75 
§ 3 :  c. 1711 § 2 ;  PrM 7 4 § 2 

CROSS REFERENCES: cc. 1389 § 2 ,  1457 , 1506, 1513 § 2 
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C OMMENTARY ------

Santiago Panizo Oralla 

This canon sets forth the various ways of calling the respondent and 
other parties participating in the cause to court. The normal way is 
through the summons. 

1. What is a judicial summons? The etymology of the word reflects 
two complementary orientations: the word "citation" implies the idea of 
moving, inciting or calling. In this sense, "citing" is advising and locating 
someone, determining a day, time, and place for handling a matter. On the 
other hand, "to cite" also involves the idea of rapidity, "pressure and ur
gency in the call: it is stimulating a person with force for the purpose of 
having him or her appear at a given place with a given objective (thus, in 
bullfighting language, one speaks of "citing the bull," of stimulating it to go 
to a certain corner of the bullring). 

Uniting both meanings, the summons connotes the idea of calling a 
person with pressure and urgency to be located at a place with a given ob
jective, usually to resolve a matter or handle some business. 

In the generic procedural sense, a summons is any call from the tri
bunal, within the judicial order, to a person to appear at the trial on a 
given day and time, for any procedural activity: hearing an order, witness
ing an act, giving a statement, establishing evidence, etc. Thus, the respon
dent, the witnesses, the experts, the lawyer, etc. are summoned. In a 
stricter procedural sense, the summons is the first call to court made by 
the judge to the respondent in order that he or she may learn of the peti
tion, answer it if desired, and determine his or her own legal status in the 
process. This latter sense is what is meant by the word "to summon" in the 
canonical system. 

2. As indicated in c. 1507 § 1, the admission of the petition by the 
judge must be done through a decree in which, besides admitting the peti
tion, the litigants must be summoned to answer the petition. This can be 
done by answering in writing or appearing before the judge to establish 
the doubts. This dual option corresponds to the dual procedural option 
provided in c. 1513 § 2 for establishing the answer to the petition, which 
must be determined in the decree of admission of the petition and sum
mons for the parties. If the answer is ordered in writing, the judge can still 
order the appearance of the parties, if he deems it necessary. 

When the petition is admitted pursuant to c. 1506, the decree of sum
mons must be issued within twenty days of the party's insistence on the 
judge's pronouncement. If, the judge continues to be negligent, the party 
will have the option of proceeding against the judge through a complaint 
(c. 1457) or criminal process (c. 1389 § 2). 
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3. It seems clear that the summons makes the respondent able to 
know the claim filed against him or her by the plaintiff. In this sense, the 
right to be summoned is a requirement of natural law closely linked to the 
right to defense, which is from natural law because of the principle that no 
one can be convicted or prejudiced without having first been heard and 
granted sufficient lawful opportunity for juridical protection. 

However, since natural law favors the possibility of a defense and not 
the actual defense itself, when the litigants spontaneously appear before 
the judge, the summons is unnecessary. However, in these cases, the clerk 
must show on the record that the parties were present ( cf. c. 1507 § 3). 

4. All acts of the judge in the process are procedural acts, but they 
are not all jurisdictional acts. The summons is undoubtedly a procedural 
act, but it is also a jurisdictional act, since it contains an order from the 
judge. The summons always involves an order to appear, even if it is not 
pursued with penalties for failure to appear. In any event, allowing a fail
ure to appear to benefit the party who has caused it should be avoided. In 
fact, based on the assessment of negative evidence, the judge may even in
f er, albeit cautiously, some evidentiary conclusions from a failure to ap
pear. For this purpose, any circumstances supporting this deduction must 
be noted. 
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1508 § 1. Decretum citationis in iudicium debet statim parti 
conventae notificari, et simul ceteris, qui comparere 
debent, notum fieri. 

§ 2.  Citationi libellus litis introductorius adiungatur, nisi 
iudex propter graves causas censeat libellum signifi
candum non esse parti, antequam haec deposuerit in 
iudicio. 

§ 3. Si lis moveatur adversus eum qui non habet liberum 
exercitium suorum iurium, vel liberam administratio
nem rerum de quibus disceptatur, citatio denuntianda 
est, prout casus ferat, tutori, curatori, procuratori 
speciali, seu ei qui ipsius nomine iudicium suscipere 
tenetur ad normam iuris. 

§ I. The decree of summons to the trial must be notified at once to the re
spondent, and at the same time to any others who are obliged to ap
pear. 

§ 2. The petition introducing the suit is to be attached to the summons, 
unless for grave reasons the judge considers that the petition is not to 
be communicated to the other party before he or she gives evidence. 

§ 3. If a suit is brought against a person who does not have the free exer
cise of his or her rights, or the free administration of the matters in 
dispute, the summons is to be notified to, as the case may be, the 
guardian, the curator, the special procurator, or the one who accord
ing to law is obliged to undertake legal proceedings in the name of 
such a person. 

SOURCES: § 1: c. 1712 § 1; NSRR 65, 67 ; SNAS 37 
§ 2 :  C.  1712 § 1 
§ 3 :  c. 1713 ; PrM 77 ; CodCom Resp. II, 25 ian. 19 43 (AAS 35 
[1943 ]  58) 

CROSS REFERENCES: cc. 1478 § 1, 1480 § 1, 1677 § 1 

COMMENTARY ------

Santiago Panizo Oralla 

The decree of summons, issued by the judge, must be immediately 
notified to the respondent and anyone else who must appear (plaintiff, de
f ender of the bond, promoter of justice, etc.). The petition must be at
tached to the decree of summons, unless, for grave reasons, the judge 
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considers that the petition is not to be communicated to the party before 
he or she gives evidence ( c. 1508 § 2). 

Consequently, as a general rule, a copy of the petition must be at
tached to the decree of summons, for obvious reasons: the respondent 
must know what he or she is being accused of or what is being requested 
against him or her to set in motion defense options, and that constitutes a 
true juridical -procedural guarantee for the respondent. 

There can be occasions when the judge, for grave reasons, believes 
that the petition should not be communicated to the party before the party 
gives evidence. This option must be considered an exception, because it 
interferes with the ius defensionis. The justification for this exceptional 
conduct lies in the existence of "grave reasons," which must be assessed 
by the judge and stated to the respondent when notifying him or her of the 
summons decree. Matrimonial causes are not excluded from these provi
sions, pursuant to c. 1677 § 1. 

Provida Mater 113 § 1 provided that each party must be read the pe
tition when he or she makes a judicial declaration. This presumed that, 
with the summons decree, they had not been informed of the petition. 
This provision, related to matrimonial causes, differed from c. 1722 of the 
CJC/19 17 , under which the respondent learned of the petition with the 
summons, because the summons was given in the same petition or in a 
document attached to it. The Apostolic Signatura, in its decision of April 6, 
1971, 1 reaffirmed that, in matrimonial causes, the respondent does not 
have the right to learn of the petition when he or she receives the sum
mons or at the time of the joinder of issue, and this does not imply depri
vation of the ius defensionis. 

Beginning with the new CIC, the need to notify the respondent of the 
petition together with the summons decree was spread to include matri
monial causes, unless there were grave reasons that imposed on the judge 
a real need to not make it known until the declaration was made at trial. 

Paragraph 3 of c. 1508 provided that, if a suit is brought against a 
person who does not have the free exercise of his or her rights or the free 
administration of the matters in dispute, the summons is to be notified to 
the guardian, curator, special procurator, or other who, according to law, 
is obliged to undertake legal proceedings in the name of the person. There 
is no mention of parents or the representatives of juridical persons, but 
the enumeration in c. 1508 § 3 is not exhaustive. Therefore, parents (with 
regard to minors) and legitimate representatives of juridical persons must 
be, when applicable, the recipients of the summons in the cases contem
plated in § 3 of c. 1508. 

1 .  Cf. X. OCHOA, Leges Ecclesiae (Rome 1974), cols. 5987-5989. 
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1509 § 1. Citationum, decretorum, sententiarum aliorumque 
iudicialium actorum notificatio facienda est per pu
blicos tabellarios vel alio modo qui tutissimus sit, 
servatis normis lege particulari statutis. 

§ 2.  De facto notificationis et de eius modo constare 
debet in actis. 

§ 1. With due regard to the norms laid down by particular law, the notifi
cation of summonses, decrees, judgements and other judicial acts is 
to be done by means of the public postal service, or by some other 
particularly secure means. 

§ 2. The fact and the manner of notification must be shown in the acts. 

SOURCES: § 1: cc. 1717, 1719 , 1720, 1877; PrM 79 , 80, 204; SNAS 27 
§ 2 :  c. 1722 ; NSRR 67; PrM 81; SNAS 27 § 2 

CROSS-REFERENCES: c. 1615 

COMMENTARY ------

Santiago Panizo Oralla 

This canon establishes the ordinary means of summoning the respon
dent and any other persons who must be summoned. It establishes the 
postal service as the ordinary means, while allowing for, "with regard to 
the norms laid down by particular law ... other particularly safe means." 

If a person is summoned by mail, certified mail with a return receipt 
should be used, since it allows verification that the message was given ei
ther to the interested party or to someone who can give it to the interested 
party. 

Other two methods for summoning a person include by edict and by 
court messenger. The summons by edict includes several possibilities. For 
example, the edict can be published on the court bulletin board alone, in 
which case its efficacy is practically null. Alternatively, the edit may be 
published in newspapers or in other communication media, in which case 
the possibilities for efficacy increase. Therefore, in some cases, summons 
by edict can be considered a "particularly secure" means. In fact, the com
mission studying the preparatory schemata for the CIC believed that this 
method could be included among the means considered by particular law 
as "particularly secure."2 

2. Cf. Comm. 15 (1984), p. 63. 
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With respect to summons by court messenger, the new canonical leg
islation makes no express mention of said method, as in c. 159 1 § 1 CIC/ 
19 17. However, this does not mean that it now cannot be used. Summons 
by messenger occasionally can be a very secure means of notification, so 
it is possible to appoint messengers to serve judicial summonses. These 
messengers must have the authority of notaries public, and fully attest to 
their proceedings, which will be set forth on the court record. The mes
senger, even if he is performing the function of the notary, does not exer
cise any actual jurisdiction, because it is a merely the power to execute a 
judge's order. For this reason, this function may be performed by layper
sons, under the authority of and subordinate to the judge. 

It is also possible that it could be considered legitimate custom for 
summons to be served by the notary of the tribunal, especially when the 
summons is served on the party through the procurator. On occasion, wit
nesses or experts appointed by the parties are called to trial by the parties' 
procurators, and this method appears quite secure. In some tribunals, a 
person who is duly authorized by the College of Procurators may receive 
summons from the messenger or the notary and leave them on the desks 
of the respective procurators. 

Regardless of the form of the summons, there should always be cer
tification on the record of the act of notification, the manner in which it 
was performed, the circumstances under which it took place, and the out
come. In the case of summons by mail, the return receipt should be at
tached to the court file. 

Since the declaration of contumacy has been deleted from the CIC, 
for a declaration of absence from the process, verification that the respon
dent has received the judicial notification is needed. Therefore, the sum
mons must be repeated until this verification occurs. The summons must 
be considered peremptory such that, once it takes place, if the respondent 
does not appear or duly excuse his or her failure to appear, he or she may 
be declared absent, and the respective proceedings can take place. 
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1510 Conventus, qui citatoriam schedam recipere recuset, vel 
qui impedit quominus citatio ad se perveniat, legitime ci
tatus habeatur. 

A respondent who refuses to accept a document of summons, or who cir
cumvents the delivery of a summons, is to be regarded as lawfully sum
moned. 

SOURCES: c. 1718; NSRR 70 § 1 ;  PrM 82 

CROSS-REFERENCES: cc. 1592, 1593 

C OMME NTARY ------

Santiago Panizo Oralla 

Two issues are discussed in this canon: the "document of summons" 
and deeming a person lawfully summoned who refuses to receive that 
document or prevents it from getting into his or her hands. 

Regarding the material formalities of the document of summons, the 
CIC-unlike what occurred in cc. 1715-1716 CJC/1917-makes no provi
sion regarding the physical make-up of the document by which one is 
summoned. However, concerning this issue, the provisions of the previous 
legislation may be followed. 

According to CJC/1917 , one summons must be delivered to the inter
ested party, and one must remain in the court file as proof of the terms of 
the summons and its service on the interested party. Delivery to the inter
ested party constitutes the notification of the summons decree. 

The summons must contain the following elements for validity: 

- an order by the judge to appear before the tribunal; 

- the name of the person being cited; 

- the name of the plaintiff and of the respondent; 

- the reason for the summons (answer to the complaint; appear-
ance to give testimony; particular proceeding in question; etc.); 

- the year, month, day, and time to appear; 

- and the signature of the judge and notary. 

If the document lacks any elements considered necessary for true 
personal notification, the summons is deemed incomplete, and any legal 
consequences of it will not apply. 
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The summons must be delivered personally to the interested party or 
to his or her procurator or curator, if any. If the summoned party is not at 
home, it may be delivered to any person who promises to deliver it to him 
or her as soon as possible, and there should be an attempt to have the per
son receiving the document sign a promise to deliver it to the party in 
question. A summons delivered to a family member or person who lives 
with the summoned party can be considered a true summons and, in case 
of a failure to appear, it is appropriate to proceed to the declaration of ab
sence. With respect to notification, the procedural effects result not so 
much from the summons as from its service, which consists of delivery of 
the summons to its recipient. 3 

Canon 1510 provides that a respondent must be deemed lawfully 
summoned if he or she refuses the document of summons or circumvents 
its delivery. Therefore, when the respondent refuses or circumvents deliv
ery of the summons, he or she must be considered served with all its legal 
consequences. There must be proof in the court record of the rejection of 
the summons or of the impediment created by the respondent. 

3. Cf. J.J. GARCIA FAILDE, Nuevo Derecho procesal can6nico (Salamanca 1984), p. 73. 
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151 1 Si citatio non fuerit legitime notificata, nulla sunt acta 
processus, salvo praescripto can. 1507 § 3.  

Without prejudice to the provision of Can. 1507 § 3, if a summons has not 
been lawfully communicated, the procedural acts are null. 

SOURCES: c. 1723 ; PrM 84 

CROSS REFERENCES: cc. 1459 § 1, 1507 § 3, 1508 § 2, 1512, 1619 , 1620, 
1622 

C OMMENTARY 

Santiago Panizo Oralla 

The judge must be meticulous in compliance with the summons for
malities, because if the summons has not been lawfully served and the de
fect is not compensated for by the summoned party's appearance before 
the tribunal, the procedural acts are null. 

Canon 189 4,1° CIC/1917 sanctioned with remediable nullity the lack 
of a lawful summons, which included unlawful or incomplete drafting of 
the summons, as well as its unlawful service or notification. The CIC only 
sanctions with nullity of the proceedings a summons that is not lawfully 
notified. 

One might wonder whether a summons that does not contain essen
tial information of the vocatio in ius would not involve nullity of proce
dural acts, with the consequence of invalidity of the entire process. In 
current discipline and practice, the petition is usually attached to the sum
mons, and the petition contains all the substantial elements of the cause. 
Therefore, for the summons to be valid, it does not have to contain all the 
information required by c. 1715 CIC/19 17, because it may be deduced from 
the petition. However, if the substantial elements of the summons cannot 
be deduced from the petition or if the judge should decide, pursuant to 
c. 1508 § 2, to not communicate the petition to the respondent, the sum
mons, even if lawfully served, could be null if it does not contain the es
sential information of the vocatio in ius. 

In c. 189 4,1 ° of the CIC/19 17, the lack of a lawful summons consti
tuted a defect of remediable nullity of the judgment. In the CIC, this defect 
is not included among the defects of irremediable nullity of c. 1620 or 
among those that can be remedied in c.1922. Therefore, c. 1619 would 
apply to a defect in the summons, according to which, "whenever a case 
concerns the good of private individuals, acts which are null with a nullity 
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established by positive law are validated by the judgment itself, if the nul
lity was known to the party making the complaint and was not raised with 
the judge before the judgment." 

Nevertheless, one may wonder whether the lack of a summons or an 
unlawful summons of the respondent could create a nullity that can be 
considered established by positive law or whether it generates a nullity re
sulting from the nature of the procedural order. Without a lawful sum
mons, the procedural relationship cannot be established with normalcy 
nor can the gap be bridged in the indispensable relationship of the respon
dent to the cause being tried. Moreover, pursuant to c. 1512, effects result 
from the summons that are substantial to that same procedural order. 
There are cases in which the absence of a party in the process results from 
a lack, absence or defect in the summons. As stated by de Diego-Lora in 
the commentary on c. 1511, in these cases, that "judgment would not vali
date something which by nature cannot be validated,"4 and that absent or 
unlawful summons would fit in the phenomena of irremediable nullity of 
the judgment in accordance with c. 1620,4°: the cause was not actually ini
tiated against any respondent; or under conditions of the respondent's de
fenselessness. This would also occur when there are causes related to the 
public good: this situation could be included among the cases of remedia
ble nullity of the judgment according to c. 1622,5°. 

In all the situations contemplated, pursuant to c. 1459 § 1, the defect 
can be posed as an exception or be raised by the judge at any stage or 
grade of the trial. 

4. C. DE DIEGO-LORA, commentary on c. 1511,  in Pamplona Com. 
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1512 Cum citatio legitime notificata fuerit aut partes coram 
iudice steterint ad causam agendam: 
1 ° res desinit esse integra; 
2° causa fit propria iudicis illius aut tribunalis cetero

quin competentis, coram quo actio instituta est; 
3° in iudice delegato firma redditur iurisdictio, ita ut 

non expiret resoluto iure delegantis; 
4 ° interrumpitur praescriptio, nisi aliud cautum sit; 
5° lis pendere incipit; et ideo statim locum habet princi

pium "lite pendente, nihil innovetur." 

Once a summons has been lawfully communicated, or the parties have 
presented themselves before a judge to pursue the case: 
1 ° the matter ceases to be a res integra; 
2 ° the case becomes that of the judge or of the tribunal, in other re

spects lawfully competent, before whom the action was brought; 
3 ° the jurisdiction of a delegated judge is confirmed so that it does not 

lapse on the expiry of the authority of the person who delegated; 
4 ° prescription is interrupted, unless otherwise provided; 
5° the suit begins to be a pending one, and therefore the principle imme

diately applies 'while a suit is pending, no new element is to be intro
duced'. 

SOURCES: c. 1725; NSRR 85; PrM 85 

CROSS REFERENCES: cc. 146, 1405  § 1,4°, 1415, 1461, 1515, 1622,5° 

COMMENTARY ------

Santiago Panizo Oralla 

Canon 1512 is practically the same as CIC/1917 c. 1725: a lawful sum
mons closes the relational arc of the process and completes the constitu
tion of the procedural relationship between the parties and between the 
parties and the judge. The bonds derived from this relationship between 
the parties, the judge and the object of the process begin with, and arise 
from, the lawful summons and through it arise. Therefore, in the strict 
sense, the summons marks the initiation of the process. 

There are two fundamental effects of the summons indicated in this 
canon: substantive effects and procedural effects. 
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1. From the substantive point of view 

a) The first effect is that "the matter ceases to be a neutral one." 
Therefore, the situation presented by the petition becomes a litigious one, 
and the litigation between the two parties under the authority of the judge 
is initiated. This clears up a long-standing controversy regarding the origin 
of the trial, namely whether it is initiated with the summons or with the 
answer to the complaint. According to modern procedural doctrine, the 
beginning of the trial is not the petition, because the relational arc of the 
parties to each other and to the tribunal is not closed by it, although it is 
indicated. Nor is the beginning of the trial at the joinder of issue, in which 
the matter of the trial is established and fixed. The lawfully served sum
mons completely closes the procedural relationship with the vocatio in 
ius of the respondent, which becomes a passive element of the procedural 
relationship. The petition initiates the process by relating the plaintiff to 
the tribunal, but this relationship is complete when the res litigiosa is re
f erred to a specific respondent, which produces the summons and nothing 
more. The answer to the petition establishes and specifies the matter of 
the trial, but it implies that the procedural relationship is fully formed and 
constituted, since the respondent answering the petition is already inte
grated into the procedural relationship, and the answer is a consequence 
of his or her summons-appearance. 

With the summons, "the thing [the matter] ceases to be a res inte
gra." The matter loses its own substantive independence and is subjected 
to the judicial procedure, coming to depend on the result of the judgment. 
In addition, the matter is no longer neutral and becomes conflictive and li
tigious. 

b) The second substantive effect lies in the fact that the summons in
terrupts prescription, unless otherwise provided. 

This effect of the summons cannot be attributed to a lack of good 
faith, which can exist-according to c. 1515-until the answer to the peti
tion: it is more an effect caused by law. And it seems logical: through noti
fication of the summons, the respondent is called to trial, but the call in 
the strict sense is one thing and it is another to take responsibility for 
what that call entails, which takes place subsequent to the joinder of is
sue. It is the organizational order that makes the summons coincide with 
the end of the prescription. 

2. From the juridical-formal point of view 

From the juridic-formal point of view, the lawful summons has par
ticular effects. 
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a) In the first place, an effect of the summons is what is called per
petuation of jurisdiction: that is, at the time of the notification of the 
summons, the effects of prevention are created and the judge who has 
first ordered the summons becomes exclusively competent from that time 
on excluding any others who may be competent for various reasons. 

The summons not only nullifies the competence of any other judges 
who may be competent, but it also perpetuates the competence of the first 
judge to summon the respondent: and this is regardless of any changes 
that may occur, such as a change of domicile or in the condition of the 
matter in dispute. 

This effect proves the axiom "semel iudex, semper iudex," which 
principle cannot be contradicted except through a declaration of absolute 
incompetence (c. 1461), through a positive outcome of an exception of rel
ative incompetence (c. 1460),  through a correct claim of "forum praeven
tionis" (c. 1415), or through the possible reservation of the cause by the 
Roman Pontiff (c. 1405 § 1,4°). 

b) Second, the summons has an effect similar to the previous one: 
the jurisdiction of the delegated judge is consolidated, perpetuated, and 
made firm, which continues beyond the permanency of the person who 
delegates: once the respondent is summoned by the delegating person, the 
delegated judge is no longer affected by anything that could happen to the 
jurisdiction of the person who has delegated. 

c) Last, the summons marks the beginning of the "lis pendens" and 
the principle that "lite pendente, nihil innovetur" immediately applies. 

The "lis pendens" is a state of litigation that is pending resolution be
fore a given tribunal until the matter is resolved by a definitive judgment. 

Here the former judicial controversy over the beginning of the lis 
pendens is also resolved. The canonical organization locates this begin
ning with the summoning of the respondent, because, absent that circum
stance, the respondent has not yet entered the trial nor can any 
procedural prejudice be deduced from the trial. 

During the lis pendens, the matter in dispute cannot be subjected to 
any other process and, should anyone attempt this, this intent could be 
prevented with the exception of lis pendens. 

Once the lis pendens begins, neither party can make use of the thing 
subject to litigation such that the condition of the thing would be altered 
in prejudice to whomever in law has the right to make use of it according 
to the definitive judgment. 

The lis pendens exception is supported by the principle of proce
dural economy, which requires that two or more processes on the same lit
igation be avoided. It rests on the need to avoid different and even 
contradictory judgments on the same litigation, as well as on the fact that 
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it would be unfair to force the respondent to def end him or herself in dif
ferent processes regarding the same matter. 

In addition to said exception, lis pendens has a positive effect in 
canon law, which is expressed in the wording of c. 1512,5° "while a suit is 
pending, no new element is to be introduced." Any innovation while the 
suit is pending constituted an "attack" according to the previous canonical 
legislation ( cc. 1854-1855 CJC/1917). In the CIC, the violation of this prin
ciple is only subject to a possible action for nullity, which would be cor
rected by the judgment pursuant to c. 1619 in causes concerning the 
private good; while in causes concerning the public good, the provisions 
of c. 1622,5° would have to be complied with. 

The lis pendens exception is to the instance what the adjudged mat
ter is to the action, in that it seeks to prevent the unnecessary birth of a 
process, while the adjudged matter exception extinguishes the action. 
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TITULUS II 

De litis contestatione 

TITLE II 

The Joinder of the Issue 

------- INTRODUCTION 

Antoni Stankiewicz 

cc. 1513-1516 

I. Origin and historical significance of the ''joinder of the issue" 

The litis contestatio, which has its origin in the ancient Roman civil 
process, has been retained in the canonical procedural system, 1 despite its 
disappearance from other procedural systems. During the revision of the 
CIC/1917, some were in favor of deleting it, because it was thought to be 
useless as stadius aliquis formalis processus for the definition of the 
terms of the dispute. It was believed that its function could be assigned to 
the judicial summons2 or the questioning of the parties. 3 

However, the joinder of issue remains the first procedural act in 
which the parties state their opposing claims. It is formally required in all 
processes, including documentary processes (cf. c. 1686) and penal pro
cesses (cc. 1723 § 2 ,  1728 § 1), and in main causes, as well as in incidental 
matters that must be resolved by an interlocutory judgment ( cc. 1590 § 1, 
1607). 

Therefore, this procedural act serves to specify the object of the pro
cess through the definition of the terms of the dispute (c. 1513 § 1). In fact, 
the dispute properly becomes litigation with the procedural answer 

1. Cf. P. TORQUEBIAU, "Contestatio litis, in Dictionnaire de Droit Canonique," IV (Paris 
1949), cols. 4 75-492; E. MAZZA CANE, La litis contestatio nel processo civile canonico (Naples 
1954); M. CABREROS DE ANTA, "La litiscontestaci6n en el proceso can6nico," in Nuevos 
estudios can6nicos (Vitoria 1966), pp. 671-719; J. OCHOA, '"Actio' e 'contestatio litis' nel 
processo canonico," in Atti del Colloquia romanistico-canonistico (February, 1978) (Rome 
1979), pp. 359-390. R. COLANTONIO, "La litis contestatio," in fl processo matrimoniale 
canonico, 2nd ed. (Vatican City 1994), pp. 491-538. 

2. Comm. 11 (1979), pp. 92-93. 
3. Cf. I. GORDON, "De nimia processuum matrimonialium duratione," in Periodica 58 

(1969), p. 686. 
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incipit lis a contestatione (Cuiacius), although in canonical tradition, the 
litispendence begins with the notification of the summons (c. 1512,5°). 

Acceptance of the Roman litis contestatio in canon law took place 
in the medieval period, with the rebirth of Roman law, with the accep
tance of the litis contestatio that survived in the Justinian code. This join
der of issue, unlike the litis contestatio of the private procedural system 
of the legis actions and of the formulaic process, did not consist of a call
ing of witnesses by the parties (testes estate: Fest. 50 L.) for confirmation 
of the terms of the issue, or of an agreement between the parties, assisted 
by the magistrate, on the formulation of the dispute, similar to the concept 
of the contract. Rather, it took place after the narratio had developed (the 
enunciation of the plaintiff's reasons), and the contradictio had been filed 
(the denial by the respondent) (C 3 ,  1 ,  1 ,  14). Therefore, the joinder of 
issue took place when the plaintiff narrated aloud the facts that consti
tuted the object of the dispute, and in this manner, the judge began to hear 
the cause (C 3, 9, 1) through the antithetical positions of the parties (C 2 ,  
58, 2). 

2. Necessity and character of the "joinder of the issue" 

Canonical doctrine and jurisprudence during the period of the com
mentators on the Pio-Benedictine Code held that the joinder of issue, re
ceived in the ecclesial forum, has been the cornerstone and foundation of 
the canonical procedural system (lapis angularis et fundamentum iu
dicii)4 since the time in which-as provided by Gregory IX-its omission 
caused nullity of the process (X II, 5, 1). Although the formal relevance of 
this institution in the process has diminished, its substance retains the fun
damental meaning by which it refers to the determination of the terms of 
litigation in the establishment of an adversarial action between the parties. 

This moment in the litigation was first manifested through the decla
ration of the claim of the plaintiff, made at the trial (still called in iure, ac
cording to the expression of the ancient Roman private process), followed 
by the respondent's answer. In fact, as established by Gregory IX, the join
der of issue must be developed per petitionem in iure propositam et res
ponsionem secutam. However, the litigious intent that must accompany 
the opposing statements of both parties-later defined with the phrase 
animus litigandi, still used in c. 1726 CJC/1917-already in the time of 
Gregory IX, could not consist of positiones et responsiones (X II, 5, 1), 
that is, of the particular factual or legal claims with evidentiary purposes. 
This is because these claims exceed the general intent of establishing the 

4. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, II (Rome 1950), 
p. 545; C. DE J0RI0, January 27, 1965, in SRR Dec 57 (1965), p. 84, no. 9. 
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judicial litigation, which, consequently, must refer to the object of the trial 
as a whole. 

However, with the elimination of the joinder of issue in the summary 
process by the Clementine Decretal Saepe (Clem. V, 11, 2), this process 
immediately began to prevail over the ordinary process, and legal usage 
had to introduce a notable simplification in the solemnities of this institu
tion. Thus, the animus litigandi of the plaintiff was identified in the act 
of the presentation of the petition, the recitation or oral confirmation of 
which fell into disuse, while the conclusive moment of the joinder of issue 
began to focus on the respondent's contradictio to the plaintiff's petitio, 
which was still required by the CJC/19 17 (c. 1726). 

Given that the canonical process is written, the joinder of issue must 
be included among the procedural acts. This requirement refers not only 
to the ordinary contentious trial (c. 1513), but also to the oral contentious 
trial (c. 1661 § 1), albeit only for the purposes of documentation. 

However, when the CJC/19 17 was in force, the Rota did not find it 
necessary for validity that there be a formal joinder of issue, with the re
quired drafting of the verbal acts of the claims ( c. 1727 CJC/1917), or with 
the drafting of the dubium formula (c. 1729 §§ 1-3 CJC/1917).5 Certainly, 
for the validity of the process, it is sufficient to determine that the joinder 
of issue has been substantially given. It must be considered validly ob
served when, from the acts, the terms of the dispute are specified, that is, 
the petitum and the causa petendi, known by the parties, who must be 
able to exercise the right to defense, to which the judgment must appro
priately respond (c. 1611,1°). 

Therefore, the statement at times repeated by doctrine and by juris
prudence must be interpreted to the effect that the joinder of issue comes 
from natural law.6 Nevertheless, the reference to natural law can only af
fect the determination of the object of the dispute, without which it would 
be impossible to pronounce judgment. In addition, that determination be
longs to the essence of the trial, regardless of the method by which it is 
carried out. Therefore, the solemnities by which the terms of the dispute 
are established do not come from natural law. They include, for instance, 
the methods prescribed by law, the conclusive formulas of the joinder of 
issue, or the presence of the parties before the judge for this purpose. 

5. Cf. A. HANSSEN, De nullitate processus canonici (Rome 1938), p. 106; E. MAZZACANE, 
La litiscontestatio . . .  , cit., p. 137; C. SEBASTIANELLI, March 5, 1915, in SRR Dec 7 (1915), p. 74, 
no. 4; C. JULLIEN, February 8, 1936, in SRR Dec 28 (1936), p. 120, no. 7; C. STAFFA, October 7, 
1949, in SRR Dec 41 (1949), p. 475, no. 4; C. ANNE, October 17, 1964, in SRR Dec 56 (1964), 
p. 710, no. 2; C. DE JORIO, January 27, 1965, in SRR Dec 57 (1965), p. 84, no. 9; p. 92, no. 24; 
C. BEJAN, April 27, 1966, in SRR Dec 58 (1966), p. 225, no. 4. 

6. Cf. F.X. WERNZ-P. VIDAL-F. CAPPELLO, Ius canonicum, Vl, De processibus, 2nd ed. (Rome 
1949), p. 358; C .  POMPEDDA, February 27, 1984, in SRR Dec 76 (1984), p. 124, no. 8. 
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However, the presence of one party or the other before the judge for 
the joinder of issue, required at times ( c. 1727 CJC/1917), or left to the dis
cretion of the judge ( cc. 1507 § 1, 1513 § 2, 1677 § 2), is not without proce
dural significance. In fact, it tends to not only safeguard the judicial 
adversarial situation, but also, according to the common opinion of canon
ists held since medieval times, to manifest the quasi-contractual nature of 
this procedural institution, taking into account the similarity between car
rying out the joinder of issue and the contractual will, for which also in 
iudicio quasi contrahitur. Nevertheless, this opinion should be deemed 
completely reversed, according to which opinion the joinder of issue 
would have a quasi contractus nature, maintained by some commentators 
on the former Code, 7 which could find support in Roman doctrine on the 
contractual nature of the litis contestatio of the formulaic process. This is 
because it cannot be reconciled with the public nature of the canonical 
process and with the judge's function in determining the terms of the dis
pute (c. 1513 § 1). For this reason, the framework of the binding relation
ship cannot be applied to the joinder of issue. Moreover, in the new 
procedural legislation, the effect of quasi-contractually establishing the 
object of litigation cannot be attributed to the joinder of issue, because 
the specification of that object devolves exclusively upon the judge 
(c. 1513).8 

Therefore, the joinder of issue must only be considered a merely pro
cedural act of a declarative nature. 

7. Cf. M. LEGA-V. BARTOCCETTI, Commentarius . . .  , cit., II, pp. 563-564; in contrast: 
F. ROBERTI, De Processibus, I (Rome 1926), p. 452. 

8. Cf. Comm. 2 (1970), p. 190; 11 (1979), pp. 93, 261. 
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1513 

Tit. II. The Joinder of the Issue c. 1513 

§ 1 .  Contestatio litis habetur cum per iudicis decretum 
controversiae termini, ex partium petitionibus et re
sponsionibus desumpti, definiuntur. 

§ 2.  Partium petitiones responsionesque, praeterquam in 
libello litis introductorio, possunt vel in responsione 
ad citationem exprimi vel in declarationibus ore 
coram iudice factis; in causis autem difficilioribus 
partes convocandae sunt a iudice ad dubium vel 
dubia concordanda, quibus in sententia responden
dum sit. 

§ 3. Decretum iudicis partibus notificandum est; quae 
nisi iam consenserint, possunt intra decem dies ad 
ipsum iudicem recurrere ,  ut mutetur; quaestio 
autem expeditissime ipsius iudicis decreto diri
menda est. 

§ 1. The joinder of the issue occurs when the terms of the controversy, as 
derived from the pleas and the replies of the parties, are determined 
by a decree of the judge. 

§ 2. The pleas and the replies of the parties may be expressed not only in 
the petition introducing the suit, but also either in the response to the 
summons, or in statements made orally before the judge. In more dif
ficult cases, however, the parties are to be convened by the judge, to 
agree the question or questions to which the judgement must re
spond. 

§ 3. The decree of the judge is to be notified to the parties. Unless they 
have already agreed on the terms, they may within ten days have re
course to the same judge to request that the decree be altered. This 
question, however, is to be decided with maximum expedition by a 
decree of the judge. 

SOURCES: § 1: cc. 1726, 1727 , 1729 § 3 ;  NSRR 76 § §  1 et 2; PrM 87, 9 2; 
SNAS 38; CPAC Reser., 28 apr. 1970, nos. 10, 11 
§ 2: cc. 1 7 28, 1729 § 2 
§ 3 : NSRR 73 

CROSS REFERENCES: § 1: cc. 1639 § 1, 1640, 1661 § 1, 1677 § 2, 1723 § 2 
§ 2:  cc. 1507 § 1, 159 2  § 1, 1594, 1611,1°, 1661 § 1, 
1677 §§  2-3 
§ 3 :  cc. 1505 § 4, 1527 § 2, 1591, 1629 ,5° 

1155 



c. 1513 Bk. VII. Pt. II. Sect. I. The Ordinary Contentious Trial STANKIEWICZ 

COMMENTARY ------

Antoni Stankiewicz 

l .  Decree of the judge (§ 1) 

Although the object of the controversy must be indicated in the peti
tion (cc. 1502, 1504,1°-2°) and the summons (c. 1507 § 1), it is judicially es
tablished with the joinder of issue (cf. c. 1726 C/C/1917). Therefore, with 
this procedural act, the terms of the controversy are defined iudicialiter, 1 

in such a way as the essence of the act is constituted by the establishment 
of the terms by the judge, and not other elements, such as the contradictio 
of the respondent to the plaintiff's claim with a view to the trial. This was 
maintained by an authorized opinion even while the C/C/19 17 was in 
force.2 

The intervention by the judge is not only formal and belonging to the 
solemnity of the act, as it was considered in the past, nor is it only neces
sary in the event of dissension between the parties on the agreed-upon for
mula (c. 17 29 § 3 CIC/19 17), or in the absence of one of the parties 
(c. 1729 § 1 C/C/1917). Instead, it is essential to the decision by which the 
judge himself must judicially establish the controversy. 

In fact, the Code highlights the joinder of issue as an act of the judge, 
who defines it by a procedural decree (cf. c. 1617) of a declarative nature, 
inasmuch as the terms of the controversy must be deduced from the pleas 
and the replies of the parties. 

The conclusive formula for establishing the essential points of the 
controversy is not the same for all causes, but it can be distinct in its form, 
as long as the causa petendi is clearly defined in juridical terms. Cases in 
which the law itself imposes the use of one formula for the dubium, such 
as in matrimonial causes (cf. c. 1677), are excepted. Therefore, everything 
is left to the judge, who will establish the terms of the controversy ex offi
cio. 

The decree is issued in writing (cf. c. 1472  § 1) by the presiding judge 
or ponens, without convening the parties , after the reply of the respon
dent. The form of the decree containing the judge's pronouncement, un
like what was provided in c. 1727 C/C/1917 , cannot be merely an insertion 
in the acts of the antithetical claims of the parties, because the current 
norm provides that the judge must establish the terms of the controversy. 

1. Comm. 11 (1979), p. 93. 
2. Cf. F. ROBERTI, De Processibus, I (Rome 1926), p. 453. 
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2. Simple and solemn joinder of the issue (§ 2) 

The canonical norm seems to distinguish the simple litis contestatio 
from the complex or solemn one. 

The simple joinder of issue takes place in causes that do not present 
special difficulties in the definition of the terms of the controversy, 
because the terms are easily identifiable in the introductory petition 
(c. 1504), the respondent's reply to the summons (c. 1507 § 1), or in the re
spondent's oral statement before the judge ( c. 1507 § 3). 

On the other hand, the complex joinder of issue occurs in more diffi
cult causes (c. 1728 CIC/1917), which involve considerable difficulty in 
the identification of the essential points of the controversy. This difficulty 
can arise not only from the intrinsic complexity of the cause itself, but 
also from extrinsic reasons, such as the cumulation of actions proposed 
by the plaintiff (c. 1493) or exceptions presented by the respondent for 
that purpose (cc. 1459 § 2 ,  1462 §§  1-2), which must normally be resolved 
before the principal case ( c. 1587); either because the judge deems it ap
propriate, or even necessary, to convene the parties (c. 1507 § 1), or be
cause one of them is requesting a hearing ( cf. c. 1677 § 2). The session also 
can be necessary because of the connection of causes, as would occur 
with a counteraction brought by the respondent (c. 1463 § 1). 

The complex joinder of issue takes place in a hearing at the tribunal, 
for which purpose the judge must convene the parties or their representa
tives (cc. 1481 § 1, 1484 § 1) and, if they are intervening in the cause, the 
promoter of justice and the defender of the bond ( cf. c. 1434,1 °). During 
the hearing, after having heard the pleas and replies of the parties, the 
judge defines the terms of the controversy only with the formula of the 
dubium or dubia which the judgment must answer (c. 1611,1°). For this 
reason, this hearing is called a session ad dubium vel dubia concordanda, 
inasmuch as in it the joinder of issue also takes the form of a concordance 
on the dubium, that is, per dubii concordationem. 

In a cumulation of actions that are not contradictory, the formulation 
of the dubia can be done in an equal manner. On the other hand, it is sub
ordinate when the actions are contradictory, as "if the right to ownership 
of the rural property is proven in favor of the plaintiff; and if not, if there is 
proof of the usufruct" (for matrimonial causes, cf. c. 1677 § 3). 

All those present must sign the acts of the hearing, drafted by the no
tary (c. 1437 § 1). In the Roman Rota, the notary does not usually partici
pate in the hearing, but only signs the notification of the decree ( cf. NSRR, 
Arts. 57 § 2 ;  58 § 1). 

If, on the day set for the joinder of issue, the plaintiff does not ap
pear, without giving a just excuse, c. 1594  will apply. On the other hand, if 
the respondent does not appear, without a just excuse, or if the respon
dent has not replied in writing to the summons (c. 1507 § 1), the formula 
of the dubium is established, taking into account the claim of the plaintiff. 
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The trial will take place in the absence of the respondent, pursuant to 
C. 1592. 

The concordance of the dubium results from the practice that 
evolved and was observed before the Tribunal of the Roman Rota until 
September 20, 1870. In it, the ponens, in the relatio, had to set forth the 
issue in dispute in the form of the doubt, amendable in Rota. This dubium 
was reported to the parties. If the ponens had to formulate the dubium be
fore the relatio, he could do so in collaboration with the parties, who were 
convened ad concordandum dubium. 3 

This practice of establishing the doubt in a hearing called for that 
purpose was applied to the joinder of issue by the Lex propria of the Rota 
and the Apostolic Signatura of June 29 , 1910 (cc. 23-24), the respective 
Regulae servandae before the Rota, of August 4, 1910 (§§ 19 ,1°, 32,1°-3°), 
and before the Apostolic Signatura of March 6, 1912 (Arts. 29 , 32-35, 37). 
Thus, the concordance of the dubium became an expression synonymous 
with the joinder of issue contestatio litis seu dubiorum concordatio . Sub
sequently, the practice was accepted by the CJC/19 17 ( cc. 1728, 1729 ) and 
by later procedural norms, namely the Instruction Provida Mater 88 and 
the Normae of the Rota of June 29 , 1934 (Arts. 74, 76 §§ 1-2, 77) and of the 
Apostolic Signatura of March 25, 1968 (Arts. 36-40). 

3. Notification to the parties of the decree (§ 3) 

The decree of the joinder of issue must be reported to the parties. 
The notification serves as proof for the parties of the object of the trial 
formulated in juridical terms. 4 According to canonical tradition ( cf. c. 6 
§ 2), the decree of the joinder of issue must also be reported to a party de
clared absent from the trial. 5 

The parties may appeal the decree before the judge who issued it. 6 In 
this way, the norm contained in the Regulae servandae of the renewed 
Rota of 1910 became universal (§ 32,3°). However, in the absence of an 
express norm, while the CJC/19 17 was in force, prevailing procedural 
doctrine did not allow this decree to be challenged, unless it was with the 
definitive judgment, because it was a procedural decree and did not pos
sess the efficacy of the definitive judgment. 

The issue of amending the decree must be resolved as quickly as pos
sible (expeditissime), and the new decision of the judge cannot be ap
pealed ( c. 1629 ,5°). 

3. Cf. E. CERCHIARI, Capellani Papae et Apostolicae Sedis Auditores Causarum Sacri 
Palatii Apostolici, seu Sacra Romana Rota ab origine ad diem usque 20 septembris 1870, 
VI (Rome 1921), p. 231. 

4. Comm. 15 (1984), p. 64. 
5. Cf. c. 24 §1 Lex propria; c. 1729 § 1  CIC/1917; art. 72 §1 NSRR (1934); art. 89 §3 PME; 

art. 60 §3 NSRR (1994); Comm. 11 (1979), p. 92. 
6. Comm. 11 (1979), p. 93. 
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1514 

Tit. II. The Joinder of the Issue c. 1514 

Controversiae termini semel statuti mutari valide neque
unt, nisi novo decreto, ex gravi causa, ad instantiam par
tis et auditis reliquis partibus earumque rationibus 
perpensis. 

Once determined, the terms of the controversy cannot validly be altered 
except by a new decree, issued for a grave reason, at the request of the 
party, and after the other parties have been consulted and their reasons 
considered. 

SOURCES: cc. 1729 § 4, 1731,1 °; NSRR 76 § 3 ;  SNAS 42 

CROSS REFERENCES: cc. 1611,1°, 1620 ,4°, 1639 § 1, 1683 

COMMENTARY ------

Antoni Stankiewicz 

The joinder of issue does not have the effect of novation of the rela
tionship taken to trial, with the resulting substantive and procedural effi
cacy, as occurred in Roman private procedural law. However, canonical 
doctrine usually connects the substantive and procedural effects with the 
moment of the litis contestatio, even if some of them must be connected 
with the summons and its notification (cf. c. 1512) and, especially, with 
the lis pendens. 

One of the procedural effects of the joinder of issue is the definitive 
determination of the object of the trial, with the immutability of the judi
cial complaint and the opening of the instruction phase of the process. 
Nevertheless, this canon does not expressly establish a ban on changing 
the petition, that is, on the mutatio libelli, as did the CJC/1917 (c. 173 1 ,1°). 
Rather, it is a ban on changing the terms of the controversy established by 
the judge, which can only indirectly refer to a change in the judicial peti
tion, when it affects a change in the causa petendi. 

According to the canonical norm, the terms of the controversy, once 
established judicially, become an integral part of the judge's decree 
(c. 1513 § 1). That is why they cannot be validly amended except ex gravi 
causa, through a new decree of the judge, issued at the instance of a party, 
only after the arguments of the other party and the promoter of justice and 
the defender of the bond, if they are participating, have been heard and 
considered. 

However, in causes related to the public interest, such as in causes 
on the nullity of marriage, it is still possible for the judge to change the 
terms, even ex officio (cf. c. 1452 § 1), provided that the other conditions 
established in c. 1514 are met. 
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A substantive change in the terms of the controversy cannot take 
place because of a mere factual specification, or because greater clarifica
tion of the fact itself, the circumstances, or other reasons must be given 
(cf. c. 1731,1 ° CJC/1917}-as would occur, for example, in causes on the 
nullity of marriage when specifying whether an inability to assume the es
sential obligations of marriage is due to a psychosis or a personality disor
der-but when the causa petendi changes. On the other hand, for an 
amendment to the causa petendi, the consent of the other party is no 
longer required (as in c. 1731,1° CJC/19 17), but only a hearing of this party. 

A trend in jurisprudence has come to maintain that the ban on chang
ing the terms was not violated by a change of the nomen iuris that the 
parties had given to the fact submitted to trial, not even when the judge 
changes the terms of the controversy in the deliberation meeting for pro
nouncement of the judgment.1 But, that opinion cannot be supported in ju
dicial practice, because even a formal change of the petitum or the causa 
petendi exposes the judge to the risk of pronouncing a null judgment, not 
only due to the pronouncement extra vel ultra petita (cf. c. 1620,4°), but 
also due to a violation of the respondent's right to defense because of a 
change in the object of the trial without his or her knowledge (c. 1620,7°).2 

The ban on changing the terms of the controversy does not prevent 
the addition of a new causa petendi during the process, which will follow 
its normal procedural iter even if it is still closely connected to the first 
one, and it must be established through a new joinder of issue. This possi
bility is ruled out only in the appeal process ( c. 1639 § 1), except for 
causes on the nullity of marriage ( c. 1683). 

1. Cf. C. DE JORIO, May 13, 1964, in SRR Dec 56 (1964), p. 353, no. 2; C. BEJAN, October 17, 
1973, in SRR Dec 65 (1973), p. 655, no. 3. 

2. Cf. A. STANKIEWICZ, "De nullitate sententiae 'ultra petita' prolatae," in Periodica 70 
(1981), pp. 221-235. 
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1515 

Tit. II. The Joinder of the Issue c. 1515 

Lite contestata, possessor rei alienae desinit esse bonae 
fidei; ideoque, si damnatur ut rem restituat , fructus 
quoque a contestationis die reddere debet et damna sar
cire. 

Once the joinder of the issue has occurred, the possessor of another's 
property ceases to be in good faith. If, therefore, the judgement is that he 
or she return the property, the possessor must return also any profits ac
cruing from the date of the joinder, and must compensate for damage. 

SOURCES: c. 1731,3 ° 

CROSS REFERENCES: cc. 19 8, 1512 ,4° 

C OMMENTARY ------

Antoni Stankiewicz 

The provision in this canon relates the substantive effect referring to 
the moment the possessor is no longer in good faith to the joinder of issue, 
as an exordium litis. However, according to juridical logic, that effect 
must already have occurred with the possessor respondent's receipt of no
tification of the summons, together with the judicial petition, because 
from the moment of the litispendence (c. 1512 ,5°) the respondent is in a 
situation of uncertainty regarding the legitimacy of his or her possession. 
This is why, once the summons is served, prescription is also interrupted 
( c. 1512 ,4°), and one of the constitutive elements of prescription is good 
faith ( c. 198). 

However, canon law does not seek to create a juridical obligation 
only through the onset of formal uncertainty, based on the statement in 
the other party's claim, which can exist at the same time as the possessor's 
subjective persuasion regarding the lawfulness of his or her possession. 
That persuasion can justify his or her opposition to the plaintiff's claim. 
Perhaps, for this reason, and not just because of the concept that the join
der of issue is the cornerstone of the trial, the legislator determines that 
the possessor, should he or she lose, must return not only the thing, but 
also its profits, and compensate for damages from the moment of the join
der of issue. 1 The infrequency of disputes of this type before ecclesiastical 
tribunals renders unrealistic the danger that the possessor respondent 
may try to delay the joinder of issue, even in bad faith, to reduce as much 

1. Coram MASSIMI, January 23, 1926, in SRR Dec 18 (1926), pp. 15-16, no. 9. 
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as possible the time to which the order for restitution of profits and dam
ages can apply. However, the canon ensures juridical protection of the 
possessor's alleged subjective certainty, at least until the joinder of issue, 
in spite of the initial answer made when notified of the summons to trial. 

The concept of good or bad faith-which ceases for the possessor, or 
which must start with the joinder of issue--is controversial in canonical 
doctrine. According to prevalent opinion, the bona fides alluded to in this 
canon should not be understood to exclude the conscientia rei alienae 
( cf. X II, 20, 20 ) on the basis of the absence of sin on the part of the pos
sessor. Instead, it should be understood in a juridical sense, although in 
this canon, the shift of good faith to mala fides iuridica does not involve 
or require so much a change in the possessor's subjective certainty regard
ing a possible violation of the right to another's property as the establish
ment of a guarantee of preservation of the thing in dispute in the trial. In 
other words, the cessation of good faith must be understood in the sense 
that the possessor, from the joinder of issue until the judgment order, is 
obligated to diligently conserve the thing and its profits, which he or she 
must return in full to the plaintiff if the respondent loses. If the thing dete
riorates or profits are lost, the possessor is also obligated to compensate 
the plaintiff for damages resulting from his or her negligence. 

1 162 



STANKIEWICZ Tit. II. The Joinder of the Issue c. 1516 

1516 Lite contestata, iudex congruum tempus partibus praes
tituat probationibus proponendis et explendis. 

Once the joinder of the issue has occurred, the judge is to prescribe an ap
propriate time within which the parties are to present and complete the 
proofs. 

SOURCES: c. 1731,2 ° ; NSRR 73 

CROSS REFERENCES: cc. 1529 , 1677 § 4 

C OMMENTARY 

Antoni Stankiewicz 

The joinder of issue concludes the introductory phase of the process 
and opens the instruction phase for the presentation of evidence, which is 
ordered in this procedural act. According to the principle of regular se
quencing of the procedural acts, the formal ban on collecting evidence be
fore the joinder of issue applies, unless there is a grave reason for doing so 
( c. 1529 ) or it is evidence indicated ( c. 1504,2°) or exhibited with the judi
cial petition. 1 However, this ban is not directly related to the joinder of 
issue as a formal procedural act, but to the fact that, until it occurs, the 
object of the controversy to which the instruction of the case must refer 
has not yet been definitively established. 

Therefore, once there is a joinder of issue, the judge orders in his 
procedural decree the opening of the instruction phase of the process ( cf. 
c. 1677 § 4), setting a brief term for the parties to present evidence, as well 
as an appropriate term for its completion, taking into account that causes 
should not last longer than one year at the first instance, or more than six 
months in the appeal (c. 1453). 

The setting of the term for the presentation of evidence is at times 
unnecessary: this would occur if the evidence had already been suffi
ciently indicated by the plaintiff in the petition and in the respondent's an
swer to the summons ( c. 1504,2°). Moreover, during the questioning of the 
parties, at the invitation of the judge, they may still present evidence or 
complete the recounting of any evidence that has been presented. 

The instruction activity of the cause involves cooperation among the 
judge and the parties, who have the main initiative in the exercise of this 
procedural duty-right. However, in the absence of the joint activity with 

1. Cf. Comm. 1 1  (1979), p. 99. 
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the agitatio actionis, the judge may proceed ex officio, and should do so 
in penal causes and in others affecting the public good of the Church or 
the salvation of souls (c. 1452 § 1), provided he finds it necessary to avoid 
a gravely unjust judgment (c. 1452 § 2). 

The opening of the instruction phase, which takes place after the 
joinder of issue, also precludes any exceptions that may hinder the normal 
development of the process in the attitude of trustworthiness among the 
parties. 

Therefore, the parties' right to file dilatory exceptions--unless they 
arise after the joinder of issue ( c. 1459 § 2}-or peremptory exceptions 
lapses, called litis Jinitae. Although for these latter exceptions there is no 
absolute prohibition, the order to pay costs is provided in the event that 
the filing was maliciously delayed (c. 1462 § 1). 
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TITULUS III 

De litis instantia 

TITLE III 

The Trial of the Issue 

------- INTRODUCTION 

Joan Carreras 

I. Analogy of the term "issue" 

cc. 1517-1525 

From an etymological point of view, the judicial instance is the re
quest for justice made to the judge or jurisdictional authority. Logically, 
this implies the existence of an activity performed by a person with a view 
to requesting or demanding something. Moreover, inasmuch as we have a 
request, which can be made or omitted, the instance essentially consists 
of a subjective right or faculty. This is the primary sense of the term in
stance. The instance is the equivalent of what procedural doctrine calls 
the right to the process. 

Through translation, the term instance comes to acquire an objective 
connotation, related to a series or succession of acts constituting the pro
cess itself. In an objective sense, the term instance is a synonym of pro
cess or of grade of the process, because anyone who exercises the right to 
request (instance in the subjective sense) has the effect of the process or 
procedural juridical relationship (instance in the objective sense). These 
two senses are contemplated together in a well-known definition by Cap
pello: "Instantia, seu exercitium actionis, i.e. actualis prosecutio aut vindi
catio iuris in iudicio, incipit a lite contestata; eaque potest vel finiri, ver 
interrumpi, vel suspendi."1 

As can be noted, the main analogy is the right to the process, while 
only secondarily can it refer to the process itself as a series or succession 
of acts. Distinguishing these two meanings of the term instance is essen
tial to understanding the provisions of the canons of this title, in which 
this expression is used by analogy. At times, instance is understood as the 
right to the process, as when the terms expiration or renunciation of the 

1. F. CAPPELLO, Summa iuris canonici, III (Rome 1949), p. 188. 
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instance are used. The concepts of expiration or renunciation of the in
stance can only be used if the instance constitutes a right or faculty 
(cc. 1520-1525). 

At other times, the legislator uses the term in referring to the pro
cess. For example, c. 1517 establishes that the instance begins with the 
summons. Similarly, the legislator mentions the various instances of the 
process, which are phases or stages of the trial, not to be confused with 
the right to the process or with the process as a whole. This analogy of the 
term instance is highlighted in c. 1524, which states that the plaintiff may 
renounce a trial at any stage or at any grade, which is the same as saying 
that the plaintiff may waive the instance at any instance at which the pro
cess is found. 

2. The issue as "right to the process" 

When it is stated that the instance is the "exercise of the action, "2 

two rights are implicitly distinguished. 3 On the one hand, the action as a 
right to concrete jurisdictional protection or as a right to a favorable judg
ment; and, on the other, the instance itself as a right to the jurisdictional 
activity or as a right to a judgment "on the merits," regardless of whether it 
is in favor of or against the plaintiff's claim. The distinction is extremely 
important for an understanding of the procedural dynamics. For example, 
when the ecclesiastical judge declares that there is no evidence of the nul
lity of the marriage requested by the plaintiff, the right to the process has 
been satisfied by the judicial action; the same cannot be said with respect 
to the action, because the tribunal has dismissed it. The instance usually 
concludes with a judgment on the merits, because in this way the parties' 
right to the process is satisfied, even if it rests on the action or right to ac
tual protection, which will occur-for example-provided that there is a 
cause of nullity of marriage. In this case, the plaintiff will only have his or 
her right to protection satisfied-if it actually exists-when he or she ac
tually obtains from the tribunal the declaration of nullity of the bond. 

Therefore, the instance should not be confused with the action or 
with the claim. The claim-unlike the other two concepts-is not a right 
but the act of affirming the action. It should not be forgotten that we are in 
the sphere of procedural law, in which the judge faces "claims" or "af
firmed truths" from both sides. Prejudices should be avoided in the pro
cess, that is, the judge forming his opinion regarding the litigation ahead 
of time. This task is postponed until the end of the process, when the 
judgment is pronounced. In the meanwhile, the claim prevails in the pro
cess, that is, the actions as affirmed by the plaintiff. 

2. Cf. ibid. 
3. For the "right of access to the tribunals," cf. A. DE LA OLIVA-M.A. FERNANDEZ, Lecciones 

de Derecho procesal, I (Barcelona 1984), pp. 94-109. 
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3. The absolving sentence in the issue 

cc. 1517-1525 

Inasmuch as the action and the instance are distinct concepts, it may 
occur that at the natural conclusion of the process, the judge realizes that 
he cannot begin to judge the actionon the merits of the litigation because 
the necessary jurisdictional, structural, personal, or disciplinary require
ments4 have not been met. Obviously, these requirements should subsist 
from the initiation of the process, 5 but when their absence is noted later, 
the judge must pronounce a judgment in which the plaintiff is told that he 
or she does not enjoy the right to obtain a judgment on the merits because 
one of the essential requirements of the instance is lacking. In this case, 
the judge is declaring that there is no instance ("right to the process"); 
therefore, he is not pronouncing a judgment on the merits. This does not 
mean that the plaintiff lacks the action, but merely that the action cannot 
be handled in the process due to the absence of some formal requirement, 
related to the instance. For this reason, the action can be exercised when 
the procedural requirements are met. The acts of the process ("acts of the 
cause"), pursuant to c. 1522 , may be used in a subsequent process, be
cause they do not expire. 

4. Objective meaning of the issue 

The objective meaning of the instance is derived from its subjective 
or principle meaning. That relationship is not only highlighted because it 
refers to the initiation of the process, but also because it refers to its con
clusion : the instance normally concludes with the definitive judgment 
(c. 1517 ). That is because the instance stricto sensu is the right to a judg
ment on the merits. Once the judgment on the merits is pronounced, this 
right has been satisfied. For this reason , in its objective sense, the in
stance is the series or succession of acts required for that right to be satis
fied. The entire process is somewhat teleologically beset by the need to 
have the activity of jurisprudence respond to the truth: that is why the 
heart of the process is not the "instance," but the action , which will only 
be satisfied when the judgment is favorable. 

For this reason, c. 1517 does not state that the instance ends with the 
final judgment but with the definitive judgment. That is because proce
dural law foresees the possibility that the judgment on the merits pro
nounced by the judge does not conform to the truth. In that case, the 
action is still pending, such that it is possible to initiate a new series or 
succession of acts, distinct from the first, which also ends with a defini
tive judgment or confirming decree (cf. c. 1684). Thus, it is possible to 

4. Cf. M. ARROBA, Diritto processuale canonico (Rome 1993), p. 68. 
5. Cf. ibid. 
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open a second-or, if applicable, a subsequent-instance, with the same 
judicial process remaining. 

In the sphere of the matrimonial process, the concept of the instance 
suffers some interesting variations. On the one hand, for the declaration of 
nullity to be executed, it is necessary for there to be two conforming deci
sions. That means that the first judgment of nullity cannot absolutely be 
called "definitive" (which also explains other paradoxical situations that 
can arise in the canonical matrimonial process, such as, for instance, in 
the sphere of the appeal.6 This is because "even if the plaintiff's claim is fa
vorable, it cannot be said that the jurisdictional protection being re
quested is granted" (cf. c. 1684 § 1). In fact, jurisdictional protection can 
only be considered granted when the judgment is favorable and execut
able. On the other hand, judgments related to the status of persons never 
become an adjudged matter, which means that the concept of finality is 
not completely applicable to these judgments. Thus, in these matrimonial 
processes, there are often causes heard at more than one instance, or 
more than one chapter of nullity related to a same bond is heard at more 
than one instance (cf. c. 1683). 

6. Cf. J. LLOBELL, "La necessita della doppia sentenza conforme e I'appello automatico ex 
can. 1682 costituiscono un gravame? Sul diritto di appello presso la Rota Romana," in Ius 
Ecclesiae 5 (1993), pp. 597-609. 
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1517 

Tit. III. The Trial of the Issue c. 1 5 1 7  

Instantiae initium fi t  citatione; finis autem non solum 
pronuntiatione sententiae definitivae, sed etiam aliis 
modis iure praefinitis. 

The trial of the issue is initiated by the summons. It is concluded not only 
by the pronouncement of the definitive judgement, but also by other 
means determined by law. 

SOURCES: c. 1732 ; NSRR 81; SN can. 254 

CROSS-REFERENCES: cc. 1505, 1512, 1592, 1607,  1618 

C OMME NTARY -------

Joan Carreras 

Canon 1732 of the CIC/1917 established that the instance began with 
the joinder of issue. On the other hand, c. 254 of the 19 50 Motu proprio De 
iudiciis pro Ecclesia Orientali1 established that the instance begins with 
the summons of the respondent. The CIC has taken the latter position, 
abandoning the theory that the joinder of issue initiates the instance. Par
adoxically, the CCEO has chosen not to define when the instance begins. 
However, c. 119 4 CCEO attributes the function of determining the begin
ning of the instance to the summons. The will of the legislator is obvious, 
in CCEO: to dispense with a canon equivalent to c. 1517 of the CIC. 

The position taken by the CCEO is preferable, because it is not posi
tive law that determines when the instance begins; this task is more of a 
doctrinal nature. In fact, if the legislator comes out in favor of a point in 
the proceedings such as the summons, then there is a risk of incurring pre
scriptions that are barely acceptable from the technical-procedural point 
of view. If the instance is considered an equivalent of the right to the pro
cess, it is evident that the instance has already begun before the summons 
of the respondent. Canon 1505 provides that the sole judge or the presid
ing judge of the collegial tribunal must admit or reject the petition submit
ted by the plaintiff as soon as possible. The petition may only be rejected 
in the cases provided by § 2 of the same canon, which means that the 
plaintiff has the right to have the petition admitted. Obviously, the plain
tiff's right to have the petition admitted is not a right outside of the in
stance, but is a part thereof. Precisely because the plaintiff has the right to 
the process, the judge has to admit the petition. However, none of this 

1. AAS 42 (1950), p. 59. 
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would be so if it were true that the instance begins with the summons of 
the respondent. 

In addition, when the concept of the instance is taken in the objec
tive sense, it seems appropriate for the instance to begin before the sum
mons of the respondent. Otherwise, it would be absurd to maintain that 
the petition and the acceptance, or the rejection of the petition, are not 
procedural acts, because they are outside of the instance. If the instance is 
taken as an equivalent of the process, then it is advisable to consider the 
petition as well as the decree by which it is admitted or rejected to be in
cluded in the process. Moreover, this being the case, that is incompatible 
with the statement that the instance begins with the summons. 

It should be acknowledged that the first statement of c.1517 is inac
curate, because it is not very technical. One could wonder why it is so em
phatically stated that the instance begins with the summons. The reason 
can be found in the fact that part of the effects characteristic of the 
litispendence have been concentrated and linked by the legislator to the 
act of the summons. 

Canon 1512 establishes: "once a summons has been lawfully commu
nicated, or the parties have presented themselves before a judge to pursue 
the case: 1 ° the matter ceases to be a neutral one; 2° the case becomes that 
of the judge or of the tribunal, in other respects lawfully competent, be
fore whom the action was brought; 3° the jurisdiction of a delegated judge 
is confirmed so that it does not lapse on the expiry of the authority of the 
person who delegated; 4° prescription is interrupted, unless otherwise 
provided; 5° the suit begins to be a pending one, and therefore the princi
ple immediately applies 'while a suit is pending, no new element is to be 
introduced."' The fact that so many important procedural and substantive 
effects are linked to the summons is significant. Moreover, the procedural 
juridical relationship cannot be considered completely established until 
the summons takes place and, with it, the main effects of the litispen
dence. However, technically speaking, that does not mean that the in
stance begins with the summons. 

Canon 1517 also indicates that the instance concludes "not only by 
the pronouncement of the definitive judgment, but also by other means 
determined by law." Here, the term instance is equivalent to grade of the 
process, which normally concludes with the definitive judgment. Interloc
utory judgments do not end the instance, but in some cases can involve 
this effect. Thus, for example, c. 1618 establishes that "an interlocutory 
judgment or a decree has the force of a definitive judgment if, in respect of 
at least one of the parties, it prevents the trial, or brings to an end the trial 
itself or any instance of it." 

Other ways of concluding the instance are established by the legisla
tor in cc. 1520-1523 (abatement) and 1524-1525 (renunciation of the in
stance). Although the legislator does not refer to it ,  a fortiori the 
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renunciation of the action also ends the instance. The renunciation of the 
action necessarily includes the renunciation of the instance; however, a 
person who renounces the instance can still exercise the action in the fu
ture. Other means of concluding the process already initiated are concilia
tion, mediation and arbitration ( cc. 1713 et seq.). 

There are circumstances that can directly affect the progress of the 
process, but which do not necessarily cause its end, but do cause its inter
ruption or suspension (cc. 1518-1519 ). 
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1518 Si pars litigans moriatur aut statum mutet aut cesset ab 
officio cuius ratione agit: 

1 ° causa nondum conclusa, instantia suspenditur donec 
heres defuncti aut successor aut is, cuius intersit, 
litem resumat; 

2° causa conclusa, iudex procedere debet ad ulteriora, 
citato procuratore, si adsit, secus defuncti herede 
vel successore. 

If a litigant dies, undergoes a change in status, or ceases from the office in 
virtue of which he or she was acting: 

1 ° if the case has not yet been concluded, the trial is suspended until the 
heir of the deceased, or the successor, or a person whose interest is 
involved, resumes the suit; 

2° if the case has been concluded, the judge must proceed to the remain
ing steps of the case, having first summoned the procurator, if there is 
one, or else the heir of the deceased or the successor. 

SOURCES: c. 17 33; NSRR 79 ; PrM 222 § 1 

1519 § 1 . Si a munere cesset tutor vel curator vel procurator, 
qui sit ad normam can . 1481 § §  1 et 3 necessarius, 
instantia interim suspenditur. 

§ 2. Alium autem tutorem vel curatorem iudex quam 
primum constituat; procuratorem vero ad litem 
constituere potest, si pars neglexerit intra brevem 
terminum ab ipso iudice statutum. 

§ 1. If the guardian or the curator or the procurator required in accor
dance with Can. 1481 §§  1 and 3, ceases from office, the trial is sus
pended for the time being. 

§ 2. However, the judge is to appoint another guardian or curator as soon 
as possible. He can appoint a procurator ad litem if the party has ne
glected to do so within the brief time prescribed by the judge himself. 

SOURCES: § 1 :  c. 1735; NSRR 80 

CROSS-REFERENCES: cc. 1481, 1599 , 1674, 1675 § 2 
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C OMMENTARY -------

Joan Carreras 

1. Legal motives for which an interruption to the process is 
brought about 

The right to juridical protection or action has a life that is indepen
dent of that of the parties. Therefore, the death of a litigant necessarily af
fects the progress of the process but does not cause its conclusion, 
because other persons can succeed the deceased and continue the initia
tive of the interrupted process. The physical person dies, but the action 
survives, albeit with another holder. Moreover, the legislator extends the 
effect caused by the death of a litigant to comparable circumstances: 

a) A change in the status of one of the litigants. This involves a situ
ation in which the capacity to be in trial is altered. For example, when a 
minor reaches age eighteen (c. 97), the instance may be interrupted to 
consider the advisability of continuing the cause initiated by his or her 
guardian. 

b) With respect to juridical or moral persons, the same effect takes 
place when the litigant ceases in the position or office by virtue of which 
he or she acted in the process. This effect would not occur when the party 
is the juridical person on behalf of which the person who ceases from of
fice is acting. On the other hand, interruption would occur when the legal 
representative of the party acts on his or her own behalf. In this case, ces
sation in office would interrupt the instance, which the juridical person 
represented in the process may resume. 

c) Canon 1519 § 1 extends the concept of "interruption" when those 
who cease in their office are the representatives of the parties to the pro
cess: guardians, curators or the procurator referred to in c. 1481 §§  1 and 
3. This would only take place when procedural law binds the actions of 
these representatives, not when the person who ceases in office is a proc
urator that the party to the process has freely chosen, without being obli
gated to do so. For the same reason, "these norms also apply for the 
defender of the bond and the promoter of justice if they must intervene."1 

Nevertheless, "in causes in which the party can act on his or her own be
half, even if there is no formal interruption, one cannot proceed ad ulte
riora before the party makes known his or her intent to defend his or 
herself or submits the appointment of a new procurator, in order to not be 
deprived of the right to a hearing. "2 

1. Cf. V. PALESTRO, "L'istanza della lite (can. 1517-1525)," in Il processo matrimoniale 
canonico, 2nd ed. (Vatican City 1994), p. 545. 

2. Ibid., p. 550. 
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Although cases in which there is an interruption of the instance are 
limited,3 doctrine holds that extinction of the juridical person is compara
ble to the death of the litigant; therefore, it can be subsumed among the 
phenomena of c. 1518 (cf. c. 1480 § 2). 

2. Can one distinguish between "interruption" and "suspension" 
of the issue? 

Before the promulgation of the CIC, c. 1733 CIC/1917, as well as ca
nonical and civil procedural doctrine, distinguished "interruption" from 
"suspension." Canon 1518 has eliminated this distinction by substituting 
instantia interrumpitur (c. 1733 CIC/19 17) for instantia suspenditur 
(this latter phrase has gone to c. 1199 CCEO). Canonical doctrine has crit
ically assessed this terminological change,4 which only can be attribut
ed-according to the well-founded conclusion reached by D'Ostilio-to a 
mistake or "disattenzione dell'Attuario del Coetus consultorum. "5 

In fact, cc. 1518 and 1519 establish the concept of interruption of the 
instance, although that word is not used expressis verbis. In the phenom
ena examined in the preceding section, the instance is interrupted ipso 
iure, which means that the possible decree of the judge is limited to a de
claring that an interruption has occurred. However, there are situations 
that produce effects similar to interruption of the instance. These effects 
are referred to as "suspension" of the instance. It is useful to retain this 
terminology and continue to distinguish the concepts of interruption and 
suspension of the instance. 6 

3. Interruption of the issue and its effects 

The establishment of interruption of the instance is to protect the in
terests of the litigants and guarantee the existence of the dispute, as well 
as effective technical representation of the parties. 7 

In the cases provided in c. 1518 (death, change of status, cessation in 
office), the instance can only be interrupted when these events occur be
fore the conclusion of the cause. As soon as the judge receives notice of 
the fact that causes the interruption, he must declare the instance inter
rupted by decree, and "he will so advise the parties, the promoter of justice 

3. Cf. ibid., p. 545. 
4. Cf. V. PALESTRO, "L'istanza della lite . . .  ," cit., pp. 542-544. 
5. F. D'OSTILIO, "Sospensione o interruzione?," in Apollinaris 65 (1992), pp. 217-236. 
6. The similarities and differences between both figures are well- defined: ibid., pp. 224-

227. 
7. Cf. ibid., p. 218. 
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or the def ender of the bond if they intervene, the advocate of the deceased, 
if the deceased is constituted in the trial, or his or her heirs -if they are 
known- in order that they can exercise their rights. "8 However, if these 
acts occur after the cause has concluded, then "the judge must proceed to 
the remaining steps of the case, having first summoned the procurator, if 
there is one, or else the heir or the successor of the deceased" (c. 1518,2°). 
This is because, once the cause has concluded, everything is ready for 
judgment to be pronounced and it is inadvisable to delay it. 

The main effects of interruption-which are common to suspension 
of the instance-are a) "an inability to perform juridical acts intended to 
alter the procedural situation that had been created at the time of the in
terruption or suspension; b) the interruption of the pending procedural 
terms. "9 The acts performed by the parties, once the instance is inter
rupted, are relatively null (they can be remedied). The same is the case for 
any act of the judge that is not a declaration of the interruption of the in
stance. 

4. Legal approval to renew the interrupted issue 

Canon 1518,1° distinguishes three types of persons who can ask the 
judge to resume the instance: 

a) The heirs of the deceased. If more than one person is declared an 
heir of the deceased litigant, either pursuant to specific title or general ti
tle, an incidental matter may arise. 10 

b) The successor. 

c) Any person who has a lawful interest. This is an innovation of the 
new CIC, even if it was already admitted without controversy by tradi
tional doctrine and canonical practice, also concerning matrimonial 
causes.11 

Canon 1675 § 2 establishes that "if a spouse should die during the 
course of a case, can. 1518 is to be observed." Therefore, while the initia
tive to file a matrimonial case devolves mainly upon the spouses (c. 1674), 
the provisions of cc. 1518 and 1675 § 2 expand the ius impugnandi with
out contradicting the previous norm. In fact, once the spouse has taken 
the initiative to challenge the marriage, other persons can substitute for 
him or her if the instance is interrupted by death. 12 If the spouse dies after 

8. V. PALESTR0, "L'istanza della lite . . .  ," cit., p. 545. 
9. F. D'0STILIO, "Sospensione o interruzione?," cit., p. 225. 

10. Cf. V. PALESTR0, "L'istanza della lite . . .  ," cit., p. 546. 
11 .  Cf. ibid.; coram SABATTANI, July 14, 1961, in SRR Dec, 53 (1961), p. 379, no. 21 ;  

Signatura, coram SABATTANI, October 16, 1972, in Periodica 72 (1983), p .  118. 
12. Cf. V. PALESTR0, "L'istanza della lite ... , "  cit., pp. 548-549. 
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the conclusion of the cause or after the definitive judgment pro nullitate 
is pronounced, several problems arise, such as knowing if the marriage 
can be considered null for all purposes or whether the cause must be re
sumed through the "automatic appeal" (c. 1682 § 1). The previous legisla
tion (especially Provida Mater 222 ) as well as canonical doctrine and 
jurisprudence13 may be most useful in solving these problems. 

A last problem related to the resumption of the instance is to know 
to what extent the "interrupted instance" is subject to the principle of 
abatement of c. 1520 . D'Ostilio has affirmed that "the peremptory term for 
resumption is six months, counted from the occurrence of the juridical 
fact by which 'the interruption' is declared by the judge, inasmuch as this 
ruling is of a declarative nature."14 That would be justified because "the 
reasons that prevent prolonged procedural inactivity, during the litispen
dence, are the same reasons that must prevent prolonged inactivity by 
those who have any interest in the resumption of the interrupted instance: 
the principle vigilantibus iura succurrunt must be applied to the original 
parties of the procedural relationship as well as to their successors." 15 

5. Suspension of the issue 

The concept of suspension may be contrasted with interruption of 
the instance. This term indicates the situation of the main process in 
which some fact -regardless of the status of the parties or their procura
tors in the process 16-prevents the process from following its normal 
course, such that the calculation of the procedural periods and terms is 
suspended 17: 

Three types of suspension of the instance are distinguished18 : 

a) Necessary: this is suspension expressly provided by law, which 
occurs when an incidental matters arises and must be resolved before the 
final decision. 

b) Agreed upon: the parties by agreement can request that the judge 
suspend the instance, because facts of a different nature call for it. 

c) Optional: the judge may optionally evaluate, by decree, the advis
ability of suspending the instance. 

13. Cf. J. TORRES, Processus matrimonialis (Neapoli 1956), pp. 472-490; coram 
SABATTANI, July 14, 1961, cit., pp. 376- 379. 
14. F. D'OSTILIO, "Sospensione o interruzione?," cit., p. 220. 
15. Ibid., p. 221. 
16. Cf. ibid., p. 222. 
17. Cf. F. D'OSTILIO, "Sospensione o interruzione?," cit., p. 223. 
18. Cf. F. D'OSTILIO, "Sospensione o interruzione?," cit., p. 223. 
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1520 Si nullus actus processualis, nullo obstante impedimento, 
ponatur a partibus per sex menses, instantia perimitur. 
Lex particularis alios peremptionis terminos statuere 
potest. 

If over a period of six months, the parties perform no procedural act, and 
they have not been impeded from doing so, the trial is abated. Particular 
law may prescribe other time limits for abatement. 

SOURCES: c. 1736 ;  NSRR 81 

CROSS REFERENCES: cc. 203, 1452, 1618 

COMMENTARY 

Joan Carreras 

Abatement of the issue. Notion and requirements 

Unjustified inactivity by the parties is interpreted, according to the 
canon, as a tacit renunciation of the instance. 1 This norm, relatively recent 
in canonical procedural law, 2 is due to reasons of public order, to which 
the canonical system is increasingly sensitive. The best way to prevent the 
process from dragging out is to establish a period of abatement of the in
stance. 3 

a) For the instance to abate, it is necessary that no procedural act be 
performed. Although some writers believe that null or invalid procedural 
acts interrupt the term of abatement, 4 it is more logical that a null act can 
demonstrate that the party's will is incompatible with an "implicit waiver 
of the instance," which is essentially what abatement consists of.5 

b) Only the inactivity of the parties can cause abatement of the in
stance. The judge's inactivity cannot cause abatement of the instance, 
since the instance is a right of the parties. Consequently, c. 1520 links this 
juridical effect exclusively to the parties' inactivity. 

1. Cf. V. PALESTRO, "L'istanza della lite (can. 1517-1525)," in Il processo matrimoniale 
canonico, 2nd ed . (Vatican City 1994), p . 552 . 

2. For a good historical overview of the civil and canonical norms, one can consult 
M. LEGA, Commentarius in iudicia ecclesi astica (Rome 1939), pp. 580-583. 

3. Cf. F. D'OSTILIO, I processi canonici. Lora giusta durata (Rome 1989), passim. 
4 . Cf. M . LEGA, Comentarius in iudicia ecclesi astica (Rome 1939), p . 584. 
5. Cf. V. PALESTRO, "I:istanza . . .  ," cit., p. 554. 
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c) Provided there is no impediment. Impediments to performing a 
procedural act can be "legal"-that is, an interruption or suspension of the 
process: cf. cc. 1518-1519--as well as "factual," which can be of widely var
ied nature--from a public disaster to an illness of either of the parties--and 
must be considered by the judge in his discretion. 6 If the judge finds an im
pediment to be non-existent, inestimable or insufficient and declares abate
ment of the instance, "the party has the right to take recourse to the 
College and also, if applicable, to the higher tribunal, inasmuch as it is a de
cision that "ends the trial or an instance thereof, at least with regard to one 
of the parties to the matter (can. 1618)."7 

d) For six months. The legislator has chosen an appropriate period, 
if one takes into account the effectiveness of existing means of communi
cation. The period of abatement, unlike the previous legislation, is com
mon to the first instance and the second or subsequent instances. The 
term is calculated from the last procedural act, which must be considered 
the dies a quo. For the calculation of the term, the criterion established in 
c. 203 is used: "§ 1. The first day is not to be counted in the total, unless its 
beginning coincides with the beginning of the day, or unless the law ex
pressly provides otherwise. § 2.  Unless the contrary is prescribed, the final 
day is to be reckoned within the total; if the total time is one or more 
months, one or more years, one or more weeks, it finishes on completion 
of the last day bearing the same number or, if the month does not have the 
same number, on the completion of the last day of that month." 

6. Cf. ibid., p. 555. 
7. Ibid. 
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1521 

Tit. III. The Trial of the Issue c. 1521  

Peremptio obtinet ipso iure et  adversus omnes, minores 
quoque aliosve minoribus aequiparatos, atque etiam ex 
officio declarari debet, salvo iure petendi indemnitatem 
adversus tutores, curatores, administratores, procura
tores, qui culpa se caruisse non probaverint. 

Abatement takes effect by virtue of the law itself, and it is effective against 
everyone, even minors and those equivalent to minors; moreover, it must 
be declared even ex officio. This, however, is without prejudice to the 
right to claim compensation against those guardians, curators, administra
tors and procurators who have not proved that they were without fault. 

SOURCES: c. 1737 ; NSRR 82 

CROSS-REFERENCES: c. 1492 

COMMENTARY -------

Joan Carreras 

Characteristics of the abatement of the issue 

Canon 1521 provides two characteristics of abatement of the issue: 

a) "Abatement takes effect by virtue of the law itself ... "-that is, 
ipso iure-when the term lapses, if there have been no causes impeding 
the parties' activity. Once the term of abatement lapses, the judge may de
clare ex officio that the instance has concluded. 

b) " ... against everyone." While prescription usually operates in a 
trial to the extent that the party favored by it exercises the respective ex
ception (c. 1492 § 2), the public interest of abatement implies its operation 
ope legis. Therefore, the judge is obligated to deem the instance con
cluded if six months pass and there are no impediments justifying the par
ties' inactivity. 

This effect is particularly serious when the material parties can suf
fer damage from the procedural inactivity of their legal representatives, 
such as in the case of minors or juridical persons. Abatement also affects 
them, even if they are not directly responsible for the lack of procedural 
diligence. Canon 1521 indicates that it is without prejudice to "the right (of 
minors, juridical persons, etc.) to claim compensation against those 
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guardians, curators, administrators and procurators who have not proved 
that they were without fault." 

On the other hand, the conclusion of the instance through abatement 
is equivalent to a judgment of absolution of the instance; therefore, it does 
not pre-judge the content of the action, which still may be exercised in an
other judicial forum. 
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1522 

Tit. III. The Trial of the Issue cc. 1522-1523 

Peremptio exstinguit acta processus, non vero acta cau
sae; immo haec vim habere possunt etiam in alia instan
tia, dummodo causa inter easdem personas et super 
eadem re intercedat; sed ad extraneos quod attinet, non 
aliam vim obtinent nisi documentorum. 

Abatement extinguishes the procedural acts, but not the acts of the case. 
The acts of the case may be employed in another trial, provided the case is 
between the same persons and about the same matter. As far as those out
side the case are concerned, however, these acts have no standing other 
than as documents. 

SOURCES: C. 1738 

1523 Perempti iudicii expensas, quas quisque ex litigantibus 
fecerit, ipse ferat. 

When a trial has been abated, the litigants are to bear the expenses which 
each has incurred. 

SOURCES: c. 1739 

CROSS REFERENCES: cc. 1472, 1633 , 1635, 1641,3°, 1643, 1645-1648 

COMMENTARY -------

Joan Carreras 

Effects of the abatement of the issue 

The distinction between the right to the process and the action is im
portant to distinguish the different treatment in c. 1522 given to acts of the 
process and acts of the cause. Abatement "extinguishes the procedural 
acts , "  which are understood to be those related to the "procedure" 
(c. 1472 § 1), not the action debated therein: the petition and the answer to 
the petition, the summons, the notification, etc. Therefore, these acts have 
an efficacy limited to the process in which they have been performed. If 
that process concludes due to abatement, those procedural acts are extin
guished with it. 
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On the other hand, the acts of the cause-which refer to the "merits 
of the case" (c. 1472 § 1)-are not extinguished and can be effective in an
other instance or process. Abatement does not extinguish the action; 
therefore, the acts of the cause can be fully effective in another process in 
which the same action is presented between the same parties. In cases in 
which the actions exercised are not the same, the acts of the cause of the 
first process may have a documentary value in the second: for example, 
documents, witnesses' statements, expert reports, interlocutory judg
ments, etc. 

Depending on whether or not the process is related to the status of 
persons, and the grade of trial in which abatement takes place, the effects 
can be different: 

a) Although the action is not extinguished by abatement of the 
instance, when the instance is "in the appeal grade" (c. 1641 ,3 °), the 
judgment becomes an adjudged matter, with the resulting effect of extin
guishment of the action. Only the plaintiff will eventually have the option 
of full reinstatement (cc. 1645-1648). 

b) In matrimonial causes, if abatement takes place before the defini
tive judgment of the first instance, the cause must be resumed before the 
currently competent judge, not the judge who heard the instance that con
cluded by abatement.1 

c) "The appeal is considered to be abandoned if the time-limits for an 
appeal before either the originating judge or the appeal judge have expired 
without action being taken" (c. 1635). If abatement occurs at the appeal 
grade and it is a matrimonial cause, which never becomes an adjudged 
matter (c. 1643), resumption of the instance must be requested before the 
appeal judge, except when the appeal is lodged outside of the time period, 
in which case "the appeal is to be pursued before the judge a quo, and he 
will be asked to forward the acts to the competent appeals tribunal"2 

(c. 1633). 

Lastly, c. 1523 establishes that "when a trial has been abated, the liti
gants are to bear the expenses which each has incurred." 

1. Cf. the reply of the CPI, May 17, 1986, in AAS 78 (1986), p .  1324; V. P ALESTRO, "L'istanza 
della lite (can. 1517-1525) , "  in Il processo matrimoniale canonico, 2nd ed. (Vatican City 
1994), p. 557, note 41 ;  J .  LLOBELL, "Acci6n, pretension y fuero del actor en los procesos 
declarativos de la nulidad matrimonial," in Ius Canonicum 27 (1987), pp. 639- 642; Signatura, 
Declaratio de foro competenti in causa nullitatis matrimonii, post sententiam negativam 
in prima instantia latam, June 3, 1989, in AAS 81 (1989), pp. 988-990. 

2. V. PALESTRO, "I.:istanza . . .  ," cit., p. 558; J. LLOBELL, "Centralizzazione normativa proces
suale e modifica dei titoli di competenza nelle cause di nullita matrimoniale," in Ius Eccle
siae 3 (1991), pp. 454-459. 
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1524 

Tit. III. The Trial of the Issue cc. 1524-1525 

§ 1. In quolibet statu et gradu iudicii potest actor instan
tiae renuntiare; item tum actor tum pars conventa 
possunt processus actis renuntiare sive omnibus sive 
nonnullis tantum. 

§ 2. Tutores et administratores personarum iuridicarum, 
ut renuntiare possint instantiae, egent consilio vel 
consensu eorum, quorum concursus requiritur ad po
nendos actus, qui ordinariae administrationis fines 
excedunt. 

§ 3. Renuntiatio, ut valeat, peragenda est scripto, ea
demque a parte vel ab eius procuratore, speciali 
tamen mandato munito, debet subscribi, cum altera 
parte communicari, ab eaque acceptari vel saltem 
non impugnari, et a iudice admitti. 

§ 1. The plaintiff may renounce a trial at any stage or at any grade. Like
wise, both the plaintiff and the respondent may renounce the proce
dural acts either in whole or only in pt. 

§ 2. To renounce the trial of an issue, guardians and administrators of ju
ridical persons must have the advice or the consent of those whose 
agreement is required to conduct business which exceed the limits of 
ordinary administration. 

§ 3. To be valid, a renunciation must be in writing, and must be signed ei
ther by the party, or by a procurator who has been given a special 
mandate for this purpose; it must be communicated to the other 
party, who must accept or at least not oppose it; and it must be admit
ted by the judge. 

SOURCES: § 1: C.  1740 § 1 
§ 2: c. 1527 § 1 

1525 

§ 3: C. 1740 § 2; NSRR 87-90 

Renuntiatio a iudice admissa, pro actis quibus renuntia
tum est, eosdem parit effectus ac peremptio instantiae, 
itemque obligat renuntiantem ad solvendas expensas ac
torum, quibus renuntiatum fuit. 

Once a renunciation has been admitted by the judge, it has the same ef
fects for the acts that have been renounced as has an abatement of the 
trial. Likewise, it obliges the person renouncing to pay the expenses of 
those acts that have been renounced. 
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SOURCES: c. 1741; NSRR 91 

CROSS REFERENCES: cc. 1485, 1594, 1641,3°, 1724 

COMMENTARY -------

Joan Carreras 

1. Renunciation of the issue 

In these canons, the legislator is ref erring only to renunciation of the 
instance, not renunciation of the action. Therefore, after having with
drawn, the plaintiff may present an action again in a future process, if pre
scription has not attached to the action. Canon 1524 § 1 distinguishes 
between renunciation of the instance and total or partial renunciation of 
the procedural acts. 

2. Desistence of the actor 

This concept only relates to the plaintiff, since the plaintiff is the 
dominus litis. The plaintiff can withdraw at any stage or grade of the trial. 
However, depending on the point at which it is done, freedom to renounce 
the instance is not absolute. Should the plaintiff withdraw prior to the 
summons of the respondent, the judge must accept it, concluding the pro
cess or-depending on one's point of view-declaring that it has not 
begun (see commentary on c. 1517; Art. 90 NSRR). On the other hand, if 
the judge has already summoned the respondent, the juridical-procedural 
relationship is fully established and the respondent has a right to a judg
ment on the merits. For this reason, for the withdrawal to operate, it is 
necessary for the respondent to accept it, at least implicitly. 

In cases of voluntary co-plaintiffs, each is free to renounce the in
stance. When joint litigation is necessary, the renunciation will only be 
valid when carried out jointly by all the litigants, since their presence is 
necessary throughout the process for the pronouncement of a judgment 
on the merits, which affects all of them. 

Even if the renunciation of the instance leaves the action intact, it is 
a dispositive act affecting the juridical asset that is the object of the dis
pute. Therefore, the legislator provides guarantees in cases in which the 
renunciation is not given directly by the party to the process, but by a rep
resentative. Paragraph 2 of c. 1524 establishes that "to renounce the trial 
of an issue, guardians and administrators of juridical persons must have 
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the advice or consent of those whose agreement is required to conduct 
business which exceeds the limits of ordinary administration." In turn, 
both c. 1485 and c. 1524 § 3 establish that a procurator can only validly re
nounce the instance if he has a special mandate. In penal causes, the pro
moter of justice can renounce the instance with the consent or mandate of 
the ordinary who decided to initiate the process (c. 1724). 

For withdrawal to take place, it is unnecessary for there to be an ex
press declaration of will by the plaintiff, since the legislator attributes the 
effect of withdrawal to the plaintiff's failure to appear at the joinder of 
issue after having been summoned twice (c. 159 4). Therefore, there can be 
tacit renunciation of the instance. 

Once the definitive judgment is pronounced, if the parties renounce 
the second instance and the judge admits the renunciation, the judgment 
has the authority of an adjudged matter (c. 1641,3 °). This is because re
nunciation has the same effects as abatement and "deprives one of the 
right to lodge an appeal even when the fifteen days provided by the legisla
tor as the peremptory term for lodging the appeal have not passed."1 

3 . Renunciation of all or of some of the acts of the process 

Together with the concept of withdrawal, which constitutes a way of 
concluding the instance, c. 1524 also mentions renunciation of all or some 
of the acts of the process. When total renunciation is given by the plaintiff, 
it is the same as withdrawal. Therefore, references to "renunciation of all 
the acts" refer to renunciation by the respondent. In fact, § 1 of c. 1524 es
tablishes that "both the plaintiff and the respondent may renounce the 
procedural acts either in whole or only in pt." This renunciation must be 
express. When it precludes a procedural act, it is not understood that the 
party has renounced it. Therefore, the effects established by c. 1525 do not 
take place. In these cases, the judge can declare, ex officio or at the in
stance of a party, abandonment by the non-complying party. 2 "In cases in 
which the negligent party wishes to assert an impediment, it devolves 
upon the judge to assess that request, after having heard the parties. If 
there is any opposition, an incidental matter arises which must be handled 
according to normal procedure. "3 

On the other hand, the advice or consent spoken of in § 2 of c. 1524, 
for abandonment by guardians and the administrators of juridical persons, 
is not required for partial or total renunciation by the respondent. By 

1. V. PALESTRO, "L'istanza della lite (can. 1517-1525)," in Il processo matrimoniale 
canonico, 2nd ed. (Vatican City 1994), p. 559. 

2. Cf. ibid., p. 560. 
3. Ibid. 
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contrast, c. 1485 also requires a special mandate for the procurator of the 
party to validly renounce a procedural act. 

4. Conditions for the validity and the efficacy of the renunciation 

For the renunciation to be valid, according to c. 1524 § 3 ,  the follow
ing requirements must be met: 

a) "It must be in writing and signed by the renouncing party." If the 
procurator is renouncing, he will sign the renunciation, provided he has a 
special mandate. 

b) "The other party must be notified." The promoter of justice and 
the defender of the bond must also be notified, and reasonable time must 
be given for the parties to respond. If the other party does not challenge 
the renunciation, the judge can interpret this silence as tacit acceptance of 
the renunciation. 

In cases of renunciation of the action by the plaintiff, the other par
ties to the process will also be informed. However, this is not a require
ment for validity but a unilateral act that does not need to be accepted by 
the other party. 

c) Lastly, the judge must formally issue a decree of admission, which 
must be notified to all parties to the matter. This is not only a requirement 
for validity, but also for full effect. Canon 1525 provides that "the renunci
ation admitted by the judge has on the renounced acts the same effects as 
abatement of the instance" (cc. 1520-1523). However, unlike abatement of 
the instance, when it is a voluntary renunciation, c. 1525 forces "the re
nouncing party to cover the costs of the acts he or she has renounced." 
These costs include the other party's attorney fees. 
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TITULUS IV 

De probationibus 

TITLE IV 

Proofs 

------- INTRODUCTION 

Jean-Pierre Schouppe 

1. Notion 

cc. 1526-1586 

This title, the equivalent of title X of the CJC/1917, includes provi
sions regulating the description, presentation, admission, and assessment 
of proofs proposed to the judge in order to achieve moral certainty. This 
moral certainty cannot be reached by the judge other than through what is 
alleged and proven (c. 1608 § 2), excluding all private information. There
fore, proof is intended for the judge, not the opposing party, but that does 
not prevent the opposing party from having the right to know, in principle, 
the elements of proof brought against it, in order to prepare a defense. 

Moral certainty is not absolute certainty, comparable to physical or 
metaphysical certainty. It will take into account laws of ethics and logic 
that govern human conduct. However, it involves more than mere proba
bility or subjective conviction, since it requires the absence of any reason
able and objective fear of being mistaken. 1 While the judge is the recipient 
of the evidence, he also is its vehicle, decreeing ex officio certain means 
of instruction (for example, a supplemental proof) to avoid a gravely un
just judgment. In causes concerning the public good, particularly in matri
monial causes, he is obligated to complete the proofs (cf. c. 1452). 

What exactly is proof? Like the CJC/1917, this Code does not define 
proof. Traditional doctrine cites, with some variations, the classic formula 
rei dubiae et controversae per legitima argumenta iudici facta osten
sio . 2 In its broadest definition, to prove means to demonstrate something 
in doubt. In the process, proof is the demonstration offered to the judge or 

1. Cf. c. 1608 § 1 and the decisive allocution of Prus XII to the SRR, October 1, 1942, in 
AAS 34 (1942), pp. 338-343. 

2. Cf. , among others, A. VERMEERSCH-J. CREUSEN, Epitome Juris Canonici, III (Mechlin
Rome 1936), p. 74. 
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tribunal, through the means established by law, of the fact or statement 
constituting the object of the litigation. 3 It is the actions channeled to
wards that demonstration, as well as the result of the evidentiary phase, or 
the legally recognized means for achieving that objective. 

With respect to the probative force of the means of proof, current 
norms have stressed the system of free or moral proof ( also called the sys
tem of intimate conviction), a tendency present while the CJC/1917 was 
in force. This is contrasted with the system of legal proofs. In the latter, it 
devolves upon the legislator, not the judge, to assess the respective value 
of each means of proof. The legislator establishes a hierarchy among 
proofs, rejects certain procedures, and orders the judge to take as facts es
tablished by certain means of proof. 4 Thus, for example, two conforming 
witnesses presumably constitute complete proof. 

The free assessment of proofs, predominant in current canon law, re
inforces the role and responsibility of the judge, who, within the limits es
tablished by law, assesses the value of the proofs presented by the 
litigants. It also allows this system to get closer to the judicial truth. Thus, 
using the example of two witnesses, the judge must examine the credibil
ity of the witnesses, compare their statements (particularly with those of 
the opposing party) and see if they are confirmed by other items of proof 
( cf. C. 1572). 

The broad power of assessment granted to the judge is limited by 
specific legal provisions, which determine the efficacy of certain proofs. 
For instance, this occurs in the scope that can be given to the judicial con
fession according to the nature of the cause,5 as set forth in c. 1608 § 3 :  
"The judge must conscientiously weight the proofs with due regard for the 
provisions of law about the efficacy of certain proofs." The preparatory 
works discussed this provision: was it necessary to continue making an 
express reference to legal proofs, since their role had been considerably 
reduced from that of the CJC/19 17 ? One consultor believed that the clause 
limiting the judge's power of assessment could be eliminated (nisi lex 
aliquid expresse statuat de efficacia alicuius probationis) but feared 
that this would risk granting too many concessions to the judge's discre
tionary power. This objection, raised by another consultor, was followed 
by a suggestion that received approval from all the other consultors: re
placement of the first clause with wording that would not give the impres
sion that there are determined exceptions. Thus, the current wording was 
arrived at (firmis praescriptis . . . ).6 

3. Cf. R. NAZ, "Preuve," in Dictionnaire de Droit Canonique, VII (Paris 1965), p. 205. 
4. Cf. H.L. and J. MAzEAUD, Ler;:ons de droit civil. I. Introduction a l 'etude du droit, 

4th ed. (by M. DE JUGLART) (Paris 1967), p. 417, no. 388. 
5. Cf. c. 1536. Other canons on the legal proof: 1522; 1526 § 2; 1535-1538; 1541-1544; 1550; 

1573; 1585; 1679; 1680; 1702. 
6. Cf. Comm. 11 (1979), p. 139. 

1188 



SCHOUPPE Tit. IV. Proofs cc. 1526-1586 

2. Importance 

Proof is an essential element of the process, determining its result 
and efficacy. It is rightly described as the "heart" of the process. 7 Accord
ing to a famous juridical axiom, allegare nihil et allegatum non probari 
paria sunt; the same idea is found in the expression idem est non esse 
aut non probari. The importance of proof and of its administration is such 
that canonical procedure as a whole has been conceived as a function of 
proof: 

a) Beginning with the petition, at least in general terms, the facts 
and proofs on which the petitioner is basing his or her claims are indi
cated ( c. 1504, 2°). 

b) In causes of the nullity of marriage, the CIC expressly provided 
that the competent forum can be determined by the criterion of the easiest 
examination of the evidence (cf. c. 1673, 4°)8; 

c) Concerning the instruction, two provisions are given. On the one 
hand, its duration is determined by the examination of the proofs. Suffi
cient time must be allowed for presenting and, if applicable, completing 
them. 9 The publication of the acts cannot take place before all the proofs 
are gathered, and the conclusion of the cause is decreed "when everything 
concerned with the production of the proofs has been completed," which 
includes the option offered the parties of completing the proofs even after 
the publication of the acts. 10 On the other hand, the judge has certain 
rights precisely as a function of the demand for proof. They consist of the 
right to: a) request help from another tribunal for the instruction of a 
cause or to serve judicial notice, usually in the form of a rogatory letter 
(c. 1418); b) act ex officio in causes concerning the public good (cf. 
c. 1452 § 1) and to compensate for the negligence of the parties in the pre
sentation of proofs in order to avoid an unjust judgment ( cf. c. 1452 § 2); 
c) travel outside of his territory to collect proofs (under the conditions es
tablished in c. 1469 § 2). 

d) After the conclusion of the cause, the Code offers the option of 
proceeding to supplemental instruction before the end of the discussion 
( cf. cc. 1600 , 1665). At the request of the collegiate tribunal, a supplement 

7. Cf., for example, c. STANKIEWICZ, February 25, 1982, in Monitor Ecclesiasticus 108 
(1983), pp. 306-312. 

8. Cf. also cc. 1410; 1412; 1413; 1673,4° and 1694. 
9. Cf. cc. 1516; 1596 § 3; 1661 § 2 and 1677 § 4. See the sentence c. BRUNO, June 21 ,  1985, 

in Quaderni Studio Rotale 4 (1989), pp. 95-100. Regarding the issue, consult A. JACOBS, Le 
droit  de la defense dans les proces en declaration de nullite de mari age selon la  
jurisprudence rotate (unpublished thesis) (Louvain-la-Neuve 1990), in particular pp. 146-
153. 
10. Cf. cc. 1598-1599. 
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of this kind can also be ordered after the deliberation, before pronounce
ment of the judgment (c. 1609 § 5). 

e) Even in the appeal, supplementary proof is allowed, within the 
limits established in c. 1600 (cf. cc. 1639 § 2 and 1640). 

f) In causes concerning the status of persons, a subsequent instance 
can be granted, even after two conforming judgments, if new proofs or 
new and grave arguments can be presented1 1; 

g) Full reinstatement allows a challenge to a judgment when it is 
based on proofs subsequently proven false, or when documents subse
quently discovered prove new facts demanding a contrary decision ( cf. 
C. 1645). 

3. Division 

If to prove means to demonstrate a thing in doubt, it is necessary 
then to use the legally recognized means of demonstration. The term 
"proof" is often used in the sense of means of proof. The Code names sev
eral means: declarations of the parties (including the confession), docu
mentary proof, testimony, experts, judicial access and inspection, and 
presumptions (cf. cc. 1530-1586). Nevertheless, the Code does not ex
clude other means of proof, even if they are not provided by law. It is 
enough for it to be deemed useful to solve the cause (cf. c. 1527 § 1), 
which devolves upon the judge to decide. Doctrine has made numerous 
distinctions that are commonly accepted.12 

On the one hand, ratione modi, the following are distinguished: 

a) Simple or judicial proof, which is established during the course 
of the process. This is contrasted with extrajudicial or preconstituted 
proof, which exists before the process. This is the case with written docu
ments and presumptions, even if presumptions are not means of proof in 
the strict sense. While certain pre-constituted means are probative in 
themselves (an authentic document), all simple means and some pre
constituted means (a private document) must be weighed. 

b) Direct proofs and presumptions or indirect proofs. The first 
make the fact in doubt known by themselves; the latter do not allow 
knowledge of the fact other than by induction from other known facts; 
and thus they are also known as conjectural proofs. 

11 .  Cf. cc. 1644 § 1 and 1684 § 2. 
12. Cf. R. NAZ, "Preuve," cit., pp. 205-213; F. ROBERTI, De processibus, II (Rome 1926), 

pp. 24-25, no. 324; F. DELLA ROCCA, Istituzioni di diritto processuale canonico (Turin 1946), 
pp. 207-208; M. LEGA, Commentarius in Iudicia Ecclesiastica, II (Rome 1950), pp. 628-632; 
L. DEL AMO, commentary on c. 1527, in Pamplona Com, p. 919. 
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c) Principal or first proofs (the offensive proofs) and contrary 
proofs (defensive proofs), depending on their objective. 

d) Personal and real or material proofs, depending on the means by 
which the proof is provided. In turn, personal proofs can be divided into 
proofs of the parties and ex officio proofs, which are presented by the 
judge. 

e) One will speak of simple proofs or compound, concurrent and 
contradictory proofs, depending on whether they make use of one or 
more means and whether they concur to convince the judge or tend to 
produce contrary convictions. 

On the other hand, ratione effectus , the means of proof that have 
complete probative force are distinguished from those that do not. Thus, 
one refers to full or complete proof and of semi-full or incomplete proof 
In the first case, for instance, when it is an authentic document, the judge 
finds the elements to form a conviction, in the second, the proof is insuffi
cient in itself for the litigation to be decided. Even if it is ineffective in it
self, incomplete proofs occasionally can be an initiation of the proof and 
be endowed with efficacy through a supplement to the proofs (adminicu
lum ).13 The judge will weigh the probative force of each incomplete proof, 
such that two semi-complete proofs do not necessarily constitute a com
plete proof ( consider, for instance, case of two witnesses testifying to the 
same thing, but who are not credible, or two reliable witnesses stating the 
same thing without any connection between them). It is not a matter of a 
quantitative calculation, as is stressed regarding testimony in the adage 
testes non numerantur sed ponderantur. 

4. Innovations 

Title IV has brought about considerable progress in the administra
tion of proofs.14 Among the main innovations is the grouping of what was 
divided previously into confessions and interrogation of the parties under 
the heading "Declarations of the Parties" (cf. cc. 1530-1538). In this way, 
the confession is joined to the declarations of the parties among the 
means of proof, as was suggested by the coetus "De processibus" in the 
1976 Schema canonum. 15 

In addition, the means of proof are now listed according to their 
order of importance. Therefore, according to the vote issued by the coe
tus, documentary proof comes before testimony, which has less probative 

13. Cf. R. NAZ, "Preuve," cit., p. 208. 
14. For an overview of the innovations concerning proof, cf. J. CORSO, "Le prove," in fl 

processo matrimoni ale canonico (Vatican City 1988), pp. 223-246. 
15. Cf. Comm. 8 (1976), p. 188, no. 27. 
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force.16 Moreover, the oath of the parties has been eliminated from the list 
of means of proof. This deletion occurs in favor of the system of free as
sessment of the means of proof, in order to further the search for histori
cal truth. 

Finally, increased importance is given to legal representatives, who 
may be present at the examination of the parties, witnesses and experts. 
Except for the exceptions established by law, they may be informed of 
acts that have not been published, as well as documents that are submit
ted (cf. cc. 1559 and 1678). 

16. Cf. ibid., p. 189, no. 30. 
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1526 § 1 .  Onus probandi incumbit ei qui asserit. 

§ 2 .  Non indigent probatione: 
1 ° quae ab ipsa lege praesumuntur; 

c. 1526 

2° facta ab uno ex contendentibus asserta et ab al
tero admissa, nisi iure vel a iudice probatio nihi
lominus exigatur. 

§ 1. The onus of proof rests upon the person who makes an allegation. 

§ 2. The following matters do not require proof: 
1 ° matters that are presumed by the law itself; 
2° facts alleged by one of the litigants and admitted by the other, un

less their proof is nevertheless required either by law or by the 
judge. 

SOURCES: § 1: c. 1748 § 1; PrM94 
§ 2 :  c. 1747 ; PrM 93 

CROSS REFERENCES: § 1 :  cc. 1452, 1516, 1530, 1574, 1600, 1608, 
§ 2, 1 ° : cc. 1584-1586, 15 § 2, 21, 57 § 2, 76 § 2, 78 
§ 2, 97 § 2, 99 , 124 § 2, 140 § 3, 159 , 510 § 4, 531, 
10 60 , 10 61 § 2,  109 6 § 2 ,  1101 § 1 ,  1107 , 1138, 
1150 , 1267 § 1, 1321 § 3, 1332, 1431, 1637 § 4, 
1707 § 1, 
§ 2, 2 ° : cc. 1536, 1679 . 

COMMENTARY -------

Jean-Pierre Schouppe 

This canon presents two basic issues: on whom the onus of proof 
falls (§ 1) and what things or facts do not need to be proven (§ 2). The 
order of the two issues has been reversed from the CJC/19 17, which dis
cussed these matters in separate canons ( cc. 17 4 7-17 48). This change re
fers back to the 1976 Schema canonum, in which the sole canon discussed 
the onus before the object of the proof.1 

1. Cf. Comm. 8 (1976), p. 188, no. 26a. 
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I. THE ONUS OF PROOF 

From Roman law, canon law has inherited the maxim according to 
which affirmanti incumbit probatio : the onus of proof rests upon the 
person making a claim for justice. The respondent does not have to prove 
anything, if he or she is content denying the claim. Nevertheless, the re
spondent is not prohibited from presenting a proof in advance. This rule 
applies to both parties, in accordance with the principle reus in excipi
endo fit actor. 

If the respondent does not merely deny the plaintiff's claim but in
vokes certain facts, the respondent must assume the onus of proof regard
ing his or her own statements. Since it devolves upon the party making a 
claim, the onus of proof could also be borne by the promoter of justice, the 
defender of the bond (cf. c. 1434) or a third party involved in the process. 
If the plaintiff or respondent's claims are not proven, the judge must con
clude that what is supported in the statement is not sufficiently clear ( non 
Liquet) .  The possibility of exceptions and counterclaims does not imply 
that the opponent 's claim is automatically admitted once the judge rejects 
the plaintiff's claim. In this sense, in contentious processes, there is not an 
absolute application of the principle actore non probante reus absolvitur, 
which characterizes the penal process. On the other hand, since the 
Schema canonum, it was deemed preferable to omit the enunciation of 
this principle, which was still present in the CJC/1917 (cf. c. 1748 § 2). 

The onus of proof can shift to the other party, who can try to send it 
back to the opponent. This reversal may be due to the presumptions estab
lished by law. In fact, in some cases, the one bearing the onus of proof can 
be relieved because he or she benefits from a presumption. 

However, it is necessary not to lose sight of the fact that a party is 
never obligated to prove something that goes against his or her claim, pur
suant to the Roman adage nemo contra se edere tenetur. The application 
of this rule still presents some problems; therefore, in both canon law2 

and civil law3 there are exceptions concerning equity and the actual 
search for the truth. For example, concerning documentary proof, the 
Code retains the action ad exhibendum, which was in the CJC/19 17 . 
Therefore, when it is a matter of documents common to both parties, the 
judge may leave his neutral position and order the presentation of docu
ments under the conditions established by law (cf. cc. 1545-1546). In the 
event of a refusal, the canonical judge cannot use coercive measures such 
as a sanction. Nevertheless, he can find in the refusal a reason to presume 

2. Cf. M. LEGA, Commentarius in Iudicia Ecclesiastica, II (Rome 1950), pp. 810-817. 
3. Cf. N. VERHEYDEN-JEANMART, Droit de la preuve (Brussels 1991), pp. 31-32. Also speaks 

of a "right to proof" regarding proof that the opposing party withholds and refuses to 
present. 
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that the document has unfavorable probative elements for the party who 
refuses to present it. With regard to the facts proven in the process, they 
are acquired for all the parties, regardless of their origin. 

IL OBJECT OF THE PROOF 

1 .  That which is not necessary to be proved 

Paragraph 2 of the respective canon in the Schema canonum con
tained identical wording to that of the CJC/1917. No proof was required 
for well-known facts, what the law presumes, and statements admitted by 
both parties, except in cases in which the judge or law demanded the 
proof, for reasons of the public good. 

However, a consultor requested the elimination of "well-known 
facts," believing that the fact something is well known does not always 
guarantee its veracity. Two consultors proposed other wording: jacta quae 
a iudice declarata sunt notoria. It was a way of restricting the extension 
of the concept of well-known facts as related to the CJC/1917 , which dis
tinguished knowledge de jure from knowledge de facto, 4 and in this way, 
avoiding the difficulty claimed by the first consultor. Another consultor 
noted that they should not hesitate to delete the reference to well-known 
facts, because they are easy to prove, and the coetus supported this latter 
position.5 Therefore, a well-known fact must be proven. It is sufficient to 
prove that the fact is well known, for example, by attaching to the acts the 
document or any other means of proof demonstrating that knowledge. 

a) Legal presumptions 

According to c. 1585, "A person with a presumption of law in his or 
her favor is freed from the onus of proof, which then falls on the other 
party." A presumption is defined by c. 1584 as "a probable conjecture 
about something that is uncertain." It can be established by law or by the 
judge. In either case, even if the Code places it among the means of proof, 
it is not an instrument of proof, but rather a personal conclusion, 6 a proba
tive result that the judge can reach based on conjecture.7 Based more on 

4. Canon 1747,1° referred to c. 2197,2° and 3°, which defined notorious as: "2° Notorium 
notorietate iuris, post sententiam iudicis competentis quae in rem iudicatam transierit aut 
post confessionem delinquentis in iudicio factam ad normam can. 1750; 3° Notorium 
notorietate facti, si publice notum sit et in talibus adiunctis commissum, ut nulla 
tergiversatione celari nulloque iuris suffragio excusari possit." 

5. Cf. Comm. 1 1  (1979) p. 98, c. 167. 
6. Cf. J.J. GARcfA-FAfLDE, Nuevo derecho procesal can6nico. Estudio sistematico

analitico comparado (Salamanca 1984), pp. 152ff. This does not prevent the jurisprudence 
from sometimes making an objective presumption of evidence by metonym. 
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an exemption from proof than on a proof, this result, far from being defin
itive, demands prudent verification by the judge in light of the court 
record as a whole.8 

Within the framework of § 2 of c. 1526, one can merely allude to the 
legal presumption, which excludes the praesumptio hominis, what is 
conjectured by the judge. Unlike the CJC/19 17, the Code has eliminated 
any trace of irresistible presumption: any presumption is valid barring evi
dence to the contrary. 9 

Because of the function of the legal presumption, the onus of proof 
can shift to the opposing party. The presumed fact or the basis of the pre
sumption can be attacked with direct as well as indirect means of proof. 10 

It should be noted that legal presumptions do not relieve one of the onus 
of proving the facts that give place to the presumption. The presumption 
would yield to the contrary proof that could be presented by the opposing 
party. 

b) Facts admitted by both parties 

In a contentious process, assuming that it does not concern a matter 
of the public good or deserve particular protection (so that the law or the 
judge prevents the exemption from the proof), the facts alleged by one 
party and not answered by the opposing party do not need proof. Various 
canons specify in this regard the application of the final clause of § 2,2°. 
Canon 1536 § 1 confirms that "in a private matter and where the public 
good is not at stake, a judicial confession of one party relieves the other 
parties of the onus of proof." In causes concerning the public good, § 2 
does not prevent a judicial confession or statements of the parties that are 
not a confession from obtaining a certain probative force. What is not rec
ognized is an effect of full proof in themselves, but a probative force that 
"the judge must weigh together with the other circumstances of the 
cause," so that full probative force is not precluded, provided that "other 
elements fully corroborate them." In practice, this relief from the onus of 
proof is precluded in all causes of declaration of nullity of marriage, which 
affect the public good and in those in which the risk of collusion between 
the parties should not be excluded (cf. c. 1679 ). 

7. Cf. C DE DIEGO-LORA, "La tutela de los derechos en la Iglesia," in Manual de derecho 
Can6nico (Pamplona 1988), p. 740. 

8. Cf. A. JULLIEN, Juges et avocats des Tribunaux de l'Eglise (Rome 1970), pp. 286-290. 
9. The last traces of the presumption iuris et de iure in the CIC/1917 were in c. 1904. The 

coetus decided to suppress every reference to the presumptions. Cf. Comm. 11 (1979) p. 127, 
c. 239. Regarding the presumptions according to the CIC/1917, see R. Naz, "Presomption," in 
Dictionnaire de Droit Canonique, VII (Paris 1965), pp. 199-203. 

10. Cf. E. LABANDEIRA, Las presunciones en derecho can6nico (Pamplona 1967), pp. 148-
149. 
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2. That which is susceptible to proof 

c. 1526 

In principle, the object of the proof is the facts and juridical acts al
leged by the parties to support their statements. On the other hand, it 
should not concern the applicable law, inasmuch as iura novit curia. Nev
ertheless, this adage has its limitations. 

a) Thefacts and juridical acts 

The object of the judicial proof essentially consists of the material 
facts and it does not extend to intents or opinions. The facts can be past, 
present, or even future, to the extent that they at present determine the 
behavior of the parties. They can be formed by all the legal means. In fact, 
it would be inconceivable for one to be able to demand, foreseeing possi
ble future litigation, the prior establishment of proofs related to every fact 
capable of having a juridical effect. 

This can be required if it is for a certain number of facts of some im
portance, the nature of which allows the establishment of pre-constituted 
proofs. Thus, for instance, the facts of birth and death are entered in the 
state registries. 

Is it necessary to include negative facts in the object of the proof? 
This classic question has been answered affirmatively in doctrine11  and ju
risprudence.12 The difficulty seems to lie in the indeterminate nature of a 
negative fact. A fact of this type only lends itself to indirect proof: from 
certain and therefore demonstrable facts, one can prove the reality of the 
contrary positive fact, or of certain positive facts that preclude the nega
tive fact. Thus, if it is absolutely impossible to bring direct proof to the 
negative indeterminate fact that "I have not stolen," it is perfectly possible 
to present indirect evidence thereof: it would be enough to prove that at 
the time of the theft I was somewhere other than at the scene of the crime. 

The juridical facts, those that in themselves or together with others 
have a juridical effect, constitute the ordinary object of the probative ac
tivity. Doctrine is not unanimous regarding juridical acts: are they in
cluded in the concept of juridical facts? The most widespread trends 
( especially in Spain and Italy) hold that juridical acts form part of the cat
egory of juridical facts, and that these facts are subdivided into juridical 
facts in the strict sense (such as birth) and juridical acts (such as con
tracts), depending on whether or not the juridical effects involve human 
will. Moreover, setting forth the German pandect theory of juridical mat
ters, within juridical acts, juridical acts, in the strict sense, and juridical 
matters are distinguished, depending on whether the juridical conse-

11 .  Cf. F.X. WERNZ-P. VIDAL, /us Canonicum. VI. De processibus (Rome 1927), pp. 378-379, 
no. 436. 
12. Cf. c. WYNEN, April 9, 1952, in SRR Dec 44 (1952), p. 230, no. 7. 
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quences are preordained by law or depend on the will of the parties.13 On 
the other hand, other authors-mainly inspired by the French-do not 
usually adopt the theory of the juridical matter, and consider juridical 
facts and juridical acts to be two distinct categories. Therefore, they 
would say that, in addition to juridical facts, juridical acts constitute the 
ordinary object of the proof. To them, juridical acts are understood to be 
declarations of will intended to have juridical effects, while juridical facts 
include every fact---excluding juridical acts---to which the law attributes 
some effects. 14 

Although these facts are often involuntary (birth, death, fire . . .  ), they 
can also be voluntary (theft, mistreatment and injury, slander, change of 
domicile ... ). However, even if they are voluntary, these facts do not be
come juridical acts, in the strict sense, because the person concerned has 
not intended to perform the acts because of the juridical consequences 
that can result therefrom. 

Bilateral or unilateral juridical acts or matters, such as a contract or 
will, are usually subject to the system of pre-constituted proof. Usually a 
written document is required. Its importance in juridical relationships jus
tifies these precautions. In any event, canon law allows proof by any 
legally-acceptable means, including in the case of a contract, which con
stitutes a special characteristic in connection with civil law, when this law 
requires a certain form to have effect. 

b) Exceptionally the juridical norm 

Doctrine generally admits that, although knowledge of law by the 
judge is assumed, the judge's knowledge is nonetheless limited. Therefore, 
as an exception, the following can be subject to the demand for proof: ca
nonical norms the interpretation of which is not yet clear, a questionable 
or little-known custom in the area of the process, pardons or privileges, 
the statutes of juridical persons, or even norms of civil law when the ca
nonical legislator refers to the state legislation of a foreign country, etc. 15 

13. Cf. D. ESPfN CANOVAS, Derecho Civil Espanol, I, 3rd ed. (Madrid 1968), pp. 368-369 and 
37 4-375; A. TRABUCCHI, Istituzioni di diritto civile, 28th ed. (Pad ova 1986), pp. 117 and 128-
129. 
14. Cf. G. MARTY-P. RAYNAUD, Droit civil. I. Introduction generate a l 'etude du droit, 

2nd ed. (Paris 1972), pp. 272ff. 
15. Cf. P. TORQUEBlAU, "Des proces, des delits, des peines," in Traite de droit canonique, 

IV, 2nd ed. (Paris 1954), p. 230, no. 395. 
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1527 

Tit. IV. Proofs c. 1527 

§ 1 .  Probationes cuiuslibet generis, quae ad causam cog
noscendam utiles videantur et sint licitae, adduci 
possunt. 

§ 2.  Si pars instet ut probatio a iudice reiecta admittatur, 
ipse index rem expeditissime definiat. 

§ 1. Any type of proof that seems useful for the investigation of the case 
and is lawful may be submitted. 

§ 2. If a party submits that a proof, which has been rejected by the judge, 
should be admitted, the judge is to determine the matter with maxi
mum expedition. 

SOURCES: § 1 :  c. 1749 ; PrM 9 5  

CROSS REFERENCES: § 1 :  cc. 1530-1586 , 1546 § 1 
§ 2:  C. 1629 ,5° 

C OMME NTARY ------

Jean-Pierre Schouppe 

Paragraph 1 of this canon specifies the rule for admitting means of 
proof; and paragraph 2 discusses an incidental issue related to the judge's 
refusal to admit a means of proof that a party insists on using in a cause. 

1. The admission of the means of proof(§ 1) 

The admission of proofs is subject to intrinsic and extrinsic condi
tions. The extrinsic conditions are related to the lawful form of the means 
of proof and their timeliness, this latter condition being closely linked to 
preclusion. Note, for instance, that unlike many state systems, canon law 
allows testimony in all causes under the direction of the judge ( cf. cc. 1290 
and 154 7). Canon 1527 § 1 specifies the intrinsic conditions required for 
the presentation 1 of any means of proof (cuiuslibet generis) recognized 
by law. The legislator has introduced two general criteria: one of a practi
cal nature, the other of a moral nature. On the one hand, the means of 
proof must be useful for the instruction of the cause, which involves 

1. For the substitution of the expression "admitti possunt," that figured in the Schema 
canonum, by the terms "adduci possunt," cf. Comm. 11 (1979), p. 98. 
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something more than mere relevance. It would be prejudicial to the effi
cacy of the procedure if the judge accepted proofs concerning facts, acts 
or juridical norms not closely related to what must be proven (relevance), 
or that, albeit related, do not seem necessary for an appraisal of the proof 
in that process (usefulness).2 On the other hand, they must be lawful,3 be
cause of the moral principle according to which the ends do not justify the 
means. Not all means are allowed for establishing a judicial truth. The 
judge must take into account respect for the dignity of persons pursuant 
to natural law and its interpretation by ecclesiastical teachings. The condi
tion of lawfulness involves and exceeds a mere prohibition on subjecting 
persons to torture or degrading treatment, as provided in Article 5 of the 
Universal Declaration of the Rights of Man. Thus, according to c. 1546 
§ 1, no one is obliged to exhibit documents that cannot be communicated 
without danger of harm or of violating a secret. 

These two intrinsic conditions leave a wide margin for maneuvering 
that authorizes ecclesiastical tribunals to take advantage of scientific and 
technical advances, if they do not exceed these limits. Thus, for example, 
the examination of the "document of genetic identity" with the aid of mod
ern means allows a determination that "this man is not the father of X," 
then a confirmation with quasi-certainty that "this other man is the father 
of X. "4 This type of expertise can prove to be quite useful in canonical 
causes in which, for example, paternity is the condition sine qua non of 
matrimonial consent of the spouse. Suffice it to recall the awkward situa
tion of a certain ecclesiastical tribunal that, faced with a case of this type, 
was obligated to answer that it did not have the means necessary for veri
fying with the required moral certainty the existence of the condition. 
Consequently, the nullity of that marriage, which was plausible, could not 
be declared. 5 At present, expertise of this type allows the justice of the 
Church to get closer to reality and, therefore, to better serve the faithful 
who lawfully claim that the truth be established. 

2. An incidental question relative to the non-admittance of a means 
of proof(§ 2) 

This paragraph is comparable to c. 17 49 of the CIC/1917 because it es
tablishes a practical norm that seeks to protect the course of justice against 
a purely dilatory intent on the part of one of the parties. Nevertheless, it is a 

2. Cf. c. HEARD, July 28, 1938, in SRR Dec 30 (1946), p. 474, no. 3. 
3. Cf. T. GruSSANI, Discrezionalita del giudice nella valutazione delle prove (Vatican City 

1977), pp. 7 4-75. The author speaks of three criteria: pertinenza, rilevanza and legittimita. 
4. Cf. B. DE LANVERSIN, "Les Techniques medico-biologiques et leur rapports avec les 

proces canoniques," in Dilexit iustitiam. Studi a in honorem Aurelii Card. Sabattani 
(Vatican City 1984), pp. 51-62. 

5. Cf. C. MATTIOLI, October 29, 1964, in SRR Dec 56 (1964), p. 777, no. 7. 
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new norm. Canon 17 49 ordered the judge to not admit proofs that seemed 
to be requested for the purpose of delaying the process. It was a matter of 
avoiding dilatory tactics such as the examination of witnesses who lived 
very far away or whose domicile seemed difficult to determine, or even an 
excessive number of witnesses. 6 In any event, the judge was granted the au
thority to decide otherwise if he found that those elements of proof were 
necessary to the instruction. 

For its part, c. 1527 describes a particular case and imposes a spe
cific solution: in the event that a means of proof presented by a party is re
jected by the judge by decree, if the party insists that the decree be 
annulled, the same judge must rule in as short a period of time as possible 
(expeditissime). His decision is not subject to appeal. This should consid
erably speed up the handling of many processes. The desire to lessen pro
cedural slowness is set forth in the framework of c. 1629 ,5°, which 
precludes the possibility of an appeal against "a judgment or decree in a 
case in which the law requires that the matter be settled with maximum 
expedition." 

The question of whether the exclusion of an appeal is added to the 
nonexistence of possible recourse before the same tribunal remains to be 
resolved. The new rule must be compared to Provida Mater 9 5  § 2 ,  ac
cording to which rejection of a means of proof determined by the presid
ing judge of the tribunal gives place to recourse to the college of the same 
tribunal. This norm has not been abrogated by c. 1527 § 2. It can even be 
applied outside of matrimonial causes, if it is a collegial tribunal. 7 What 
the new code provision has eliminated is the option of appealing to a 
higher tribunal, pursuant to Provida Mater 214-215, which was granted to 
the party opposed to the presiding judge's decision to reject a means of 
proof. Presently, it is impossible to appeal the decision by which the col
lege of judges rules on the appeal. 

6. This last criterion appears in the current c. 1553. 
7. Cf. J.J. GARCIA-FAILDE, Nuevo derecho procesal canonico. Estudio sistematico

analitico comparado (Salamanca 1984), pp. 97-98; I. GORDON, Novus processus nullitatis 
matrimonii (Rome 1983), p. 22, note 2 .  
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Si pars vel testis se sistere ad respondendum coram in
dice renuant, licet eos audire etiam per laicum a iudice 
designatum aut requirere eorum declarationem coram 
publico notario vel quovis alio legitimo modo. 

If a party or a witness refuses to testify before the judge, that person may 
lawfully be heard by another, even a layperson, appointed by the judge, or 
asked to make a declaration either before a public notary or in any other 
lawful manner. 

SOURCES: 

CROSS-REFERENCES: cc. 1428, 1561 

CO MMENTARY ------

Jean-Pierre Schouppe 

This canon is an innovation, although a similar norm did exist in the 
process of dissolution of the bond in favor of the faith, as established in 
1973.1 According to the preparatory work, the norm is a response to the 
desire to respect religious freedom in the course of judicial instruction. 
What is one to do when a party or witness, for religious reasons, refuses to 
appear before a Catholic priest? That was the issue faced by the reform 
commission,2 along the lines of the 1973 procedure. Here, it is of little im
portance whether it is a diocesan judge or an auditor (or instructor) in the 
sense of c. 1428. In any situation, one should assist in the instruction and, 
in particular, the most thorough collection of proofs possible. This is why 
the Schema canonum granted the bishop authority to appoint a layperson 
to receive testimony. In the event that this is insufficient to overcome the 
person's reluctance, it was established that one could request a statement 
before a notary public, or use any other lawful means. 3 Later, it was de
cided to amend that canon, following the suggestion of a consul tor. 4 This 
resulted in the present text. 

1. Cf. SCDF, Normas procesales para la realizaci6n del proceso de disoluci6n del 
vinculo matrimonial en favor de la fe, December 6, 1973, art. 5. 

2. Cf. Comm. 7 (1976), p. 188, no. 26b. 
3. Ibid. 
4. "Si qua pars vel testis coram sacerdote catholico se sistere ad respondendum renuat, 

audiatur per laicum ab Let.iscopo designatum; quod si ne id quidem fieri possit, requiratur 
eius declaratio coram publico notario vel alio legitimo modo peracta" (c. 169). Cf. Comm. 11 
(1979), pp. 98-99. 
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There is no express reference in the canon to any requirement that 
the judge must be a Catholic priest. Moreover, the designation of a layper
son to hear statements is no longer attributed to the competence of the 
bishop, but to that of the judge. On the other hand, the replacement of the 
condition si ne id quidem fieri posit with aut does not seem to change 
the meaning of the canon. It is logical that one would not use a notary pub
lic or other legitimate means except when it is impossible to obtain state
ments through a layperson appointed for the purpose through canonical 
judicial means; nevertheless, it could be that the declarant wants a public 
record of his or her statements. 

The role of the designated layperson is limited to the hearing of 
statements in accordance with the judge's instructions.5 This role is more 
limited than that of the auditor, who generally receives a mandate from 
the judge to instruct the cause as a whole and can decide what proofs 
must be gathered and the means of obtaining them ( cf. c. 1428). 

In the light of this provision, when faced with a refusal to appear, the 
tribunal should follow the following steps6: 

a) The judge shall analyze the reasons for that refusal. Is the reason 
based on the fact that the person must appear before a Catholic priest or 
an ecclesiastical tribunal, or a desire to prejudice one of the parties, or 
merely a question of physical difficulties, due to the distance of the tribu
nal or traveling expenses, etc.? 

b) Once the reason is known, the judge shall act to overcome the re
fusal. He must demonstrate particular diligence in causes concerning the 
public good, favoring the means offered by judicial procedure, especially 
the designation of a layperson to hear the statement even outside of the 
see of the tribunal. 

When it is impossible to obtain a statement from a party or witness 
through judicial means, the judge shall choose from among non-judicial 
means those that best ensure the honesty of the deponent's statement and 
the trustworthiness of the person who receives it: notary public, two wit
nesses, sole witness ( even a layperson). As a last resort, the witness or 
party shall be asked for a written statement, although its authenticity must 
be guaranteed. In any event, the judge shall weigh what consequences 
may eventually result from the attitude adopted by the party or witness. 

5. Canon 1561 had foreseen that the designated layperson could ask the questions that 
occur to him of the parties, the advocates (if present) and, of course, eventually, the 
promotor of justice and the defender of the bond. 

6. Cf. in the same sense L. DEL AMO, commentary on c. 1528, in Pamplona Com. 
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1529 

Bk. VII. Pt. II. Sect. I .  The Ordinary Contentious Trial SCHOUPPE 

Iudex ad probationes colligendas ne procedat ante litis 
contestationem nisi ob gravem causam. 

Unless there is a grave reason, the judge is not to proceed to collect the 
proofs before the joinder of the issue. 

SOURCES: c. 1730 ; PrM 110 

CROSS REFERENCES: cc. 1513 , 1516, 1598 § 2 ,  1600 

C OMMENTARY ------

Jean-Pierre Schouppe 

This canon relates to the initiation of the probative period. Since the 
means of proof must be directly related to the object of litigation, it is rea
sonable to wait to collect and present the proofs until the precise object of 
litigation has been established by the judge, based on the elements pre
sented by the litigants ( cf. c. 1513). Therefore, one must wait until the join
der of issue. This procedural principle dates back to the Decretals of 
Gregory IX and was found in c. 1730 of the CJC/1917 (although not under 
the heading of proofs). 

However, if there are grave reasons, the judge may collect proofs 
without waiting for the joinder of issue. Similarly, by way of exception, 
after the publication of the acts ( cf. c. 1598 § 2), and even after the conclu
sion of the cause (cf. c. 1600), it is still possible to present proofs, under 
the conditions established by law. 

What are the grave reasons justifying the gathering of proofs before 
the joinder of issue? The former c. 1730 offered examples of situations in 
which diligence in collecting proofs prevailed over the obligation to wait 
until the joinder of issue, including contumacy and the fear that a witness 
could die or be absent for a long time. The current c. 1529 does not ex
plain what "grave reason" means. However, in addition to the examples 
mentioned above, one may consider the case in which important proofs or 
indicia are in danger of disappearing. The search for the truth certainly 
justifies gathering proofs and indicia before it is too late. 
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1530 

Tit. IV. Ch. I. The Declarations of the Parties c. 1530 

CAPUT I 
De partium declarationibus 

CHAPTER ! 
The Declarations of the Parties 

Iudex ad veritatem aptius eruendam partes interrogare 
semper potest, immo debet, ad instantiam partis vel ad 
probandum factum quod publice interest extra dubium 
poni. 

The judge may always question the parties in order the more effectively to 
elicit the truth. He must do so if requested by one of the parties, or in 
order to prove a fact which the public interest requires to be placed be
yond doubt. 

SOURCES: c. 1742 §§1 et 2 

CROSS REFERENCES: cc. 1430 , 1434, 1452 , 1501-1516, 1691 ,  1696 ,  1721 

C OMMENTARY ------

Thomas G. Doran 

1. Even a casual comparison of the CIC with CIC/1917 will immedi
ately reveal a significant and helpful change. The new legislation places in 
one chapter both the material concerning their "declarations" made in 
judgment and the canons having to do with the "confessions" made by 
those same parties. Both types of "confessions"-judicial (that is, made in 
the presence of a competent judge) and extrajudicial (that is, made in the 
presence of the other party to the case or in the presence of witnesses)
are placed, together with the judicial declarations of the parties, in the 
same title IV of this second part of book VII under the rubric of "Proofs." 
This is in marked distinction to the CIC/1917 which dealt with the declara
tions of the parties in title IX (book IV, pt. 1,  sec. I, cc. 1742-1746 CIC/ 
19 17 ), while title X addressed the various types of proofs in seven 
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chapters.1 The altogether necessary demurrers of c. 1536 §2 do not at all 
detract from the fact that the new Code of Canon Law follows the plan 
used in Provida Mater (under title IX, "The Proofs" comes first chapter I, 
"Proofs in General," followed by chapter II, "The Depositions of the Par
ties," next chapter III, "Proof by Witnesses" and then the other types of 
proofs following in train).2 

It is interesting to note the progression in the terminology used in de
scribing this material. The CIC/19 17 entitled it "De interrogantibus parti
bus in iudicio faciendis"; Provida Mater says "De partium depositione"; 
the current Code uses "De partium declarationibus." There is, to be sure, a 
certain fastidiousness about the use of "depositio"; a deposition, after all, 
is what a witness gives; and if a party to the case is, in a certain sense, a 
witness, in a larger sense he is not and cannot be. On the other hand, the 
circumlocution used by the CIC/1917 places the emphasis not on the re
sponse of the party, but on the question asked, which seems today a bit 
odd. The "declaratio" of the CIC now in force seems to avoid the bit of 
contradiction involved in calling a party a witness, and at the same time to 
underscore the fact that the party's solemn statement, which can be given 
under oath ( cf. c. 1532), has some significant value even if, to be sure, it 
cannot, uncorroborated, be taken for full proof. If it is permitted that 
canon law have a pastoral side, here is one place where it would seem it 
does. It enables the interviewer of a prospective plaintiff or petitioner in a 
marriage case to make the point that the said plaintiff's or petitioner's 
statement does count for something. Particularly in matrimonial cases, it 
is important that persons who think they might have an argument to off er 
in search of a declaration of invalidity not be dismissed or discouraged out 
of hand. It is plain fact that not every failed marriage is an invalid one. But 
it is equally true that those convinced that they enjoy the freedom to 
marry in view of a previous invalid marriage have a right to a conscien
tious and thoroughgoing investigation of their claims. Their honest and 
forthright and conscientious declaration made to the judge may not be the 
end of the matter, but it might be indeed a good beginning. It would be a 
shame not to note this evidence in the CIC of a certain pastoral sensitivity. 

2. Thus it is a unique status that is accorded the declarations of the 
parties in the course of the judicial process. Chiappetta notes that prop
erly speaking, the declarations of the parties are not in themselves 
proofs. 3 They are, however, grouped with the proofs because, as this 
canon says, they can be used to "more closely to elicit the truth," to "re
veal the truth more effectively"-which is, after all, the object of the judi
cial process or inquiry. Thus it is that the judge can interrogate the parties 

1. Cf. J.J. GARCIA FAILDE, Nuevo Derecho procesal Canonico (Salamanca 1984), p. 104. 
2. The bilingual edition, Latin-English, of the PrM that we have used is that of 

M.J. DOHENY, Practical Manual for Marri age Cases (Milwaukee 1938). 
3. L. CHIAPPETIA, fl Cadice di Diritto canonico: commentario giuridico-pastorale, II 

(Naples 1988), p. 636, no. 4878. 
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at any time. These interrogations, especially in cases involving the invalid
ity of marriage, are most usefully conducted at the very beginning of the 
instruction of the case, after the formal introduction of the case ( cc. 1501-
1512), and the joinder of the issue (cc. 1513-1516), when the actual gather
ing of information commences. However, the import of the canon is that 
the judge may do this, indeed may repeat it, at any time during the instruc
tional phase of the trial,4 whenever he determines that such a questioning 
would better get at the truth of the matter. 5 

As the second clause of the canon makes clear, there are circum
stances in which the judge must hear the parties. One such circumstance 
is when one or another party requests that he or she be heard in court. 
And of course, as "quasi-parties" to the case, the defender of the bond and 
the promoter of justice may request this in cases in which they are to act 
(cf. c. 1434). In cases which involve the public good by the expressed pro
vision of the law (cf. cc. 1691,  1696,  1430 . 1721) and in cases of private in
terest in which the public good is, in the estimation of the judge, put at 
risk, he must hear the declarations of the parties in court. 

The general principle that allows the judge considerable latitude in 
the questioning of the parties is found in c. 1452. 

4. Cf. J.J. GARCIA FAILDE, Nuevo Derecho . . .  , cit., pp. 104ff. 
5. Cf. L. DEL AMO, commentary on c. 1530, in Pamplona Com. 
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§ 1.  Pars legitime interrogata respondere debet et veri
tatem integre fateri. 

§ 2 .  Quod si respondere recusaverit, iudicis est aesti
mare quid ad factorum probationem exinde erui pos
sit. 

§ 1. A party who is lawfully questioned is obliged to respond and to tell 
the whole truth. 

§ 2. If a party has refused to reply, it is for the judge to evaluate what, as 
far as the proof of the facts is concerned, can be deduced therefrom. 

SOURCES: §1: c. 1743 §1; PrM 111; CPAC Reser., 28 apr. 1970 , 14 
§2 : c. 1743 §2; PrM 112 ; CPAC Reser., 28 apr. 1970 , 14 

CROSS REFERENCES: cc. 1368 , 1528, 1561, 1564, 1728 §2 

CO MMENTARY ------

Thomas G. Doran 

1. The person lawfully called to make a declaration in judgment must 
answer questions put to him and tell the whole truth ( cf. c. 1368 regarding 
the penalty for perjury). The ritual question put to all those giving evi
dence in common law courts-"Do you swear to tell the truth, the whole 
truth, and nothing but the truth?"- seems all embracing enough to strike 
down most attempts at equivocation, evasion, tergiversation or mental 
reservation. It should be noted that the judge or the one who legitimately 
takes his place in a given circumstance ( cf. c. 1528) has the right to exam
ine the party directly. Additionally the def ender of the bond, the promoter 
of justice and the advocates who are present have the right to pose ques
tions to the party through the judge ( cf. c. 1561 ). 

Must one respond to everything, even to the point of being forced to 
confess one's guilt, to testify, so to speak, against oneself? First, the 
judge's questions must be legitimate-that is, not dealing with matters or 
facts extraneous to the controversy-and correctly formulated according 
to the norms of c. 1564.1 

Second, the right of non-self-incrimination-the vaunted 5th amend
ment privilege of United States jurisprudence-exists, to be sure, in ca
nonical procedure, albeit in a more genteel form (cf. c. 1728 §2); for this 

1 .  Cf. L .  DEL AMO, commentary on c .  1531, in Pamplona Com. 

1208 



DORAN Tit. IV. Ch. I. The Declarations of the Parties c. 1531 

reason in penal cases the accused is not obliged to confess the crime and 
so should not be put under oath concerning it. 2 

2. One maxim is qui tacet, consentire videtur. But it is the videtur 
part that is hard to come to, and it is the responsibility of the judge to de
termine it-in other words, to decide what significance, importance, and 
moment to accord to the fact that a party refused to answer, and to decide, 
as well, what conclusions can be drawn as pertain to the merits of the 
case, because there is also the maxim that expressa nocent, non expressa 
non nocent. It seems that a party's refusal to answer can, at best, be taken 
as an indication (indicium probationis) which can means different things 
according to the case and the circumstances. The explicit penalties for 
those refusing to testify and for those who, having testified are found to 
have been lying or worse, to have perjured themselves, have now been re
moved from the judge's armentarium (cf. c. 1742 §3 CIC/1917). Such vio
lations, of course, can be punished according to the ordinary norms of the 
revised penal law. 

2. Cf. J.A. CORIDEN-T.J. GREEN-D.E. HEINTSCI-IEL (Eds.), The Code of Canon Law: A Text 
and Commentary (New York 1985), p. 978a. 
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In casibns, in qnibns bonnm pnblicnm in cansa est, index 
partibns insinrandnm de veritate dicenda ant saltem 
de veritate dictornm deferat, nisi gravis cansa alind 
snadeat; in aliis casibns, potest pro sna prndentia. 

Unless a grave reason suggests otherwise, in cases in which the public 
good is at stake the judge is to administer to the parties an oath that they 
will tell the truth, or at least that what they have said is the truth. In other 
cases, it is left to the prudent discretion of the judge to determine whether 
an oath is to be administered. 

SOURCES: c. 1744; PrM 96 §1, 110 ; SN can. 266 

CROSS REFERENCES: c. 1728 §2 

COMMENTARY ------
Thomas G. Doran 

Father Lawrence Wrenn gives this brief note concerning the change 
of posture regarding oaths between the Codes: "Over the years, there has 
been a variety of opinions with regard to oath taking in contentious cases 
having a bearing on the common good. The CJC/1917 (c. 1744 CJC/1917) 
required the judge to put the party under oath. The 1976 draft of proce
dural law (c. 174) said that the judge should urge the person to take an 
oath. At the November 1978 meeting of the consultors there were various 
opinions: some consultors thought that the judge should urge the person 
to tell the truth, without any oath; some thought it should be left to the dis
cretion of the judge; and others thought that the person should be re
quired to take an oath, as in the CJC/19 17 . 1 The present canon is a 
compromise position, requiring the judge to put the party under oath, 'un
less a serious cause persuades otherwise. "'2 

Thus, the whole issue of oath taking has been somewhat rearranged, 
as in the new Code, the oath is no longer a species of proof, but a guarantee 
whose value depends exclusively on the moral character of the party. In 
cases involving the public good, the former Code spoke of the parties' tak
ing the oath de veritate dicenda only, while the canon above cited speaks 
of the judge being required to ask them to take the oath both de veritate 

1. Cf. Comm. 11 (1979), pp. 101-102. 
2. J.A. CORIDEN-T.J. GREEN-D.E. HEINTSCHEL (Eds.), The Code of Canon Law: A Text and 

Commentary (New York 1985), p. 978a. 
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dicenda and de veritate dictorum, or at least the latter. This he is to do 
(the deferat of the text of the Code indicates obligation) so long as no seri
ous consideration induces him to omit doing so. In other cases-those not 
involving the public good-the judge is to consult his own prudence in de
ciding whether or not (the Latin's text potest means that it is left to the 
judge's discretion) to propose the taking of the oath. Of course, the defen
dant in a criminal case does not give sworn testimony ( cf. 1728 §2). 
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Partes, promotor iustitiae et defensor vinculi possunt iu
dici exhibere articulos, super quibus pars interrogetur. 

The parties, the pro motor of justice and the defender of the bond may sub
mit to the judge propositions upon which a party is to be questioned. 

SOURCES: cc. 1745 § 1, 1968, 1° ; NSRR 93 §2, 99 ; PrM 70 §1 ,  1°; Sig
natura Resp. (Prot. 966/497/C.P.), 19 nov. 1947 

CROSS REFERENCES: cc. 1528, 1531, 1561, 1564 

CO MMENTARY ------

Thomas G. Doran 

This norm essentially repeats the previous legislation ( c. 17 45, § 1 
CJC/1917) that the parties, the promoter of justice and the defender of the 
bond can propose questions for interrogation of one or the other party. It 
is always to be noted that these questions are proposed to the judge, and 
not to the party directly in the session of the court. As noted earlier (at 
c. 1531, above) it is the judge or the one who legitimately takes his place 
(cf. cc. 1528, 1561) who is the interrogator, but the promoter of justice, the 
def ender of the bond and the advocates of the parties taking part in the 
case have the right to present to the judge articles for use in the interroga
tion. These articles are to be formulated, of course, according to the norm 
of C. 1564. 
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Circa partium interrogationem cum proportione serven
tur, quae in cann. 1548, §2 ,  n. 1 ,  1552 et 1558-1565 de 
testibus statuuntur. 

The provisions of Cann. 1548 §2 n.1 , 1552 and 1558-1565 concerning wit
nesses are to be observed, with the appropriate modifications, in the ques
tioning of the parties. 

SOURCES: c. 1745 §2 

CROSS REFERENCES: cc. 1548 §2, 1 °, 1552, 1558-1565 

C OMME NTARY -------

Thomas G. Doran 

The reader is ref erred to the commentary below on the cited canons, 
which have to do with the regulations as to the qualifications and notifica
tion of witnesses, and the conduct of sessions for the interrogation of wit
nesses. These regulations are, insofar as it is possible and mutatis 
mutandis, to be followed in the obtaining of the declarations of the par
ties in judgment. 

One ought always to be mindful of the differences involved in ques
tioning an interested party as distinct from the interrogation of witnesses 
or third parties whose personal concerns are not involved with the ques
tion under judgment. 
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Assertio de aliquo facto, scripto vel ore , coram iudice 
competenti, ab aliqua parte circa ipsam iudicii materiam, 
sive sponte sive iudice interrogante,  contra se peracta, 
est confessio iudicialis. 

A judicial confession is an assertion of fact against oneself, concerning a 
matter relevant to the trial, which is made by a party before a judge who is 
legally competent; this is so whether the assertion is made in writing or 
orally, whether spontaneously or in response to the judge's questioning. 

SOURCES: c. 1750 

CROSS REFERENCES: c. 1561 

CO MMENTARY ------

Thomas G. Doran 

Distinct from the declarations of the parties are "confessions" made 
by the same parties. These "confessions" have probative force under cer
tain conditions. The present canon gives a very precise legal definition, in 
terms similar to those used in the previous legislation ( cf. c. 1750 CIC/ 
1917), of the judicial confession; from this can be deduced the definition 
of the extrajudicial confession: 

1. The subject, that is, the person making a judicial confession, must 
be one of the parties to the controversy under judgment, whether plaintiff/ 
petitioner or defendant/respondent ( and therefore not a procurator, advo
cate, witness or third party). 

2. The object of the confession, that is, what is confessed, must be 
some fact or facts concerning the matter of the judgment itself that will 
aid in the process of coming to a decision. 

3. The party must state the fact or facts in the presence of the judge 
(or his delegate or his auditor-cf. c. 1561). 

4. The statement may be given orally or in writing, and may be either 
spontaneously made or made in response to questioning done by the 
judge. The notary should be especially scrupulous in the recording and at
testation of these "confessions" in the judicial acts. 
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5. The statement must be made by the party against himself or her
self-the characteristic which makes it a "confession." 

It is generally admitted that such a statement made by one or other 
party through his or her procurator acting on a special mandate before the 
judge under the same conditions would have the same effects as the state
ment made in person by the party. 1 

1. Cf. L. CHIAPPETTA, fl Cadice di Diritto canonico: commentario giuridico-pastorale, II 

(Naples 1988), p. 642, no. 4894. 
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§ 1. Confessio iudicialis unius partis, si agatur de nego
tio aliquo privato et in causa non sit bonum publi
cum, ceteras relevat ab onere probandi. 

§ 2.  In causis autem quae respiciunt bonum publicum, 
confessio iudicialis et partium declarationes, quae 
non sint confessiones, vim probandi habere possunt, 
a iudice aestimandam una cum ceteris causae 
adiunctis, at vis plenae probationis ipsis tribui ne
quit, nisi alia accedant elementa quae eas omnino 
corroborent. 

§ I. In a private matter and where the public good is not at stake, a judi
cial confession of one party relieves the other parties of the onus of 
proof. 

§ 2. In cases which concern the public good, however, a judicial confes
sion, and the declarations by the parties which are not confessions, 
can have a probative value that is to be weighed by the judge in asso
ciation with the other circumstances of the case, but the force of full 
proof cannot be attributed to them unless there are other elements 
which wholly corroborate them. 

SOURCES: §1: c. 1751 
§2 : SCHO Instr., 12 nov. 19 47; SCHO Instr., 21 iun. 19 51; Sig
natura Reser., 10 nov. 1970, 1; Signatura Reser., 2 ian. 1971, 
II, 1 

CROSS REFERENCES: cc. 1530-1535 

COMMENTARY ------

Thomas G. Doran 

I. This paragraph of c. 1536 states very clearly the effects of a judi
cial confession in a case of a completely private character not involving 
the public good in any way, even indirectly. In such a case, the effect of the 
judicial confession of one party is to absolve the other party or parties to 
the case of the obligation or burden of proving their own case ( ceteras re
levat ab onere probandi). As Chiappetta makes clear, the provision of the 
canon absolving the other party or parties of the burden of proof does not 
quite say that a judicial confession by one party constitutes "full proof' in 
favor of the other party or parties. Even a confession against oneself and 
one's own interests may be false; consequently the judge still has the 
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obligation of ascertaining the truth: that the party confessing did so freely 
and responsibly, seriously, sincerely, plausibly, not having been influenced 
by error, faulty memory or emotional disturbance and in a manner truth
ful, clear and coherent, and in concordance with the rest of the facts and 
testimony given in evidence; that the rights renounced by the confessing 
party are rights of which he has legal disposition; and that the renuncia
tion does not result in harm to third parties. 2 It is worthy of note that 
where the CIC/19 17 defined the judicial confession as one made contra se 
et pro adversario (cf. c. 1750 CIC/19 17 ), this canon says only contra se 
peracta. 

2. Cases which concern the public good do not meet the criterion of 
c. 1536, §1 as regards the effects of a judicial confession. In these cases in
volving the public good, the judicial confession of a party, or the declara
tions of the parties that are not judicial confessions ( discussed above at 
cc. 1530-1534) can constitute part of the proof in the case. While they can
not stand alone as full proof, they are nonetheless to be weighed with the 
other proofs, and with all the circumstances of the case. In other words, in 
cases involving the public good, the uncorroborated judicial confession by 
one party or the declarations of the parties in judgment alone cannot 
allow the judge to reach the requisite moral certitude. However, if the 
other probative elements in the case thoroughly corroborate the judicial 
confession or declarations, so that there arises no substantial contradic
tion, the said confession and/or declarations can form for the judge a part 
of the proofs he uses to arrive at his decision. 

The requirements of this paragraph can be seen as compelling the 
judge to walk a very fine line in evaluating and weighing judicial confes
sions and declarations of parties given in judgment. They can also be read 
as one more piece of evidence of the Church's rejection of positivism as a 
legal system, where everything is reduced to systems of legal maxims and 
stare decisis. The judge is forced to come out of the cocoon of legal the
ory to deliberate on all of the facts and circumstances of the case at hand. 
Common sense alone teaches that the unsupported word of a party to a 
case cannot constitute full proof in any serious judicial system. But par
ties on occasion do tell the truth and our canonical system accounts for 
that too by provisions such as this. 

2. Cf. L. CHIAPPETTA, fl Cadice di Diritto canonico: commentario giuridico-pastorale, II 
(Naples 1988), p. 642f, no. 4896. 
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Quoad extraiudicialem confessionem in iudicium deduc
tam, iudicis est, perpensis omnibus adiunctis, aestimare 
quanti ea sit facienda. 

It is for the judge, having considered all the circumstances, to evaluate the 
weight to be given to an extra-judicial confession which is introduced into 
the trial. 

SOURCES: c. 1753 ; PrM 116 

CROSS REFERENCES: c. 1535 

COMMENTARY -------

Thomas G. Doran 

The CIC omits the definition of an extrajudicial confession which 
was given in the abrogated law, perhaps because a working definition can 
so easily be deduced from the definition of the judicial confession in 
c. 1535. However, c. 1753 of the CJC/1917 did give such a definition; 1 it de
fined an extrajudicial confession as a confession either written or oral to 
the other party ( adversario) in person or to others made outside the judg
ment (that is, not in the presence of the judge or his delegate or auditor; in 
other words, outside the judicial process) and brought forth in judgment. 
The extrajudicial confession has often been called a probatio probanda. It 
can be useful, provided its authenticity and veracity can be established, 
usually by the corroborating testimony of credible witnesses 

Father Wrenn observes: "The extrajudicial confession in a marriage 
case is somewhat different from one made in a penal case, because in a 
marriage case it is often not a confession in the true or strict sense since it 
is not really contra se. Nevertheless, should a party, before or shortly after 
marriage, mention, for example, that he or she did not intend to have chil
dren, that clearly is a significant remark."2 Thus, Provida Mater 116 re
quires that "the extrajudicial confession of a consort which impugns the 
validity of marriage and which has been made before the marriage was 
contracted or after the marriage, but at a time that was not suspect, is to 
be duly estimated by the judge as an adminicular support of proof." And 

1. "Confessio sive scripto, sive oratenus, ipsimet adversario aut aliis extra iudicium facta, 
dicitur extraiudicialis: eaque in iudicium deducta, iudicis est, perpensis omnibus rerum 
adiunctis, aestimare quanti facienda sit." 

2. J.A. CORIDEN-T.J. GREEN-D.E. HEINTSCHEL (Eds.), The Code of Canon Law: A Text and 
Commentary (New York 1985), pp. 978ff. 
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Monsignor Joseph Pinna, once a Prelate Auditor of the Roman Rota and 
later Secretary of the Supreme Tribunal of the Apostolic Signature al
lowed that when trustworthy witnesses testify to an admission of simula
tion that was made by a party in the non-suspect time, the judge may 
consider that statement to amount to an extrajudicial confession. 3 

All other things being equal, in evaluations of this sort, written con
fessions are preferable to oral ones, and, as always, actions speak louder 
than words. The judge must be extremely conscientious and astute in as
certaining the exact words the party used in making the alleged extrajudi
cial confession, and when, where, to whom, under what circumstances, 
for what reason, in what frame of mind, with what degree of seriousness, 
etc., the alleged extrajudicial confession was made. If the time and place 
and circumstances of the said confession can be determined so that the 
confession itself can be placed outside the suspect time, and if it can be 
determined that the party had good reason, with appreciable reflection, 
and seriously said the words attributed to him, then the confession can be 
of considerable use. The judge is then to weigh the confession in terms of 
all the other facts and testimony given in evidence, and all the circum
stances of the case. Having done all this, the judge will be in a position to 
state the probative value of such an extrajudicial confession. 

3. Cf. SRR Dec 52 (1960), p. 3 18. 
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1538 

Bk. VII. Pt. II. Sect. I. The Ordinary Contentious Trial DORAN 

Confessio vel alia quaevis partis declaratio qualibet vi 
caret, si constet earn ex errore facti esse prolatam, aut vi 
vel metu gravi extortam. 

A confession, or any other declaration of a party, is devoid of all force if 
clearly shown to be based on an error of fact or to have been extracted by 
force or grave fear. 

SOURCES: c. 1752 

CROSS REFERENCES: cc. 125, 126 

COMMENTARY -------

Thomas G. Doran 

Concluding this section, c. 1538 lays down certain conditions for the 
validity of any of the kinds of statements made by the parties in judgment, 
be they: (1) judicial confessions or (2) extrajudicial confessions or (3) 
declarations in judgment by the parties. Such statements lack any and all 
probative force if they: (a) are proved to have been made through factual 
error or (b) are extorted by force or grave fear. 

In effect, this canon is a particular application of cc. 125-126 on ju
ridic acts. 

The law makes specific provision for such statements extorted by 
physical force (vis-cf. c. 125, §1) or moral force (metus gravis)-cf. 
C. 125, §2). 

A factual error can have many causes: inexact knowledge, ignorance, 
inattention, misunderstanding, lack of personal knowledge, forgetfulness, 
deceit, etc. To deprive statements given by the parties in judgment of pro
bative force, the existence of one or more of these causes must be proven 
to have influenced the statement (cf. c. 126). 
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1539 

CAPUT II 
De probatione per documenta 

CHAPTER II 

Documentary Proof 

In quolibet iudicii genere admittitur probatio per docu
menta tum publica tum privata. 

In every type of trial documentary proof is admitted, whether the docu
ments be public or private. 

SOURCES: c. 1812 ; PrM 155 

CROSS REFERENCES: cc. 1527 , 1539 , 1567 § 2 ,  1574-1583 , 1686 

COMMENTARY ------

Jose Maria Iglesias Altuna 

Following a tradition that began with the decretals of Gregory IX 
(X II, 22 , De fide instrumentorum ), but which has a forerunner in the Di
gest (book 22 , tit. 4), CJC/19 17 in the chapter entitled De probatione per 
instrumenta; the term "instrumenta" is retained in subsequent procedural 
norms, such as those promulgated by the SCDS Decree Catholica Doc
trina of May 7 ,  1923 and Provida Mater. Yet, in spite of this title, the real
ity is that subsequent canons and articles only use the word "documenta," 
so for the majority of canonical doctrine, "instrumenta" and "documenta" 
have come to be synonymous. 

Something similar occurs in secular law. For example, article 1215 of 
the Spanish Civil Code states that "evidence may be admitted in the form 
of instruments, confessions . . .  " but the following sections only mention 
public and private documents. Thus a sector of civil doctrine affirms that 
instrument-which has a certain archaic feel-and document are identi
cal. 
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However strictly speaking, instrument and document differ. In a 
broad sense, the word "instrument" (from "instruere") means anything 
useful in a trial for the instruction of the case or which serves to deter
mine the truth, which includes "document." In positive law, a document is 
something written that proves, shows or demonstrates something. A docu
ment could thus be a written "instrument" in which the physical material 
on which it is written is unimportant: it could be paper (the only material 
stipulated in the norms regulating documents), parchment, cloth, wood, 
metal, even stone, etc., although it seems to be implicit in the legal con
cept of document that writing must be incorporated into something that 
can be put into the procedural acts; otherwise, it would only become part 
of the procedural acts by other means, such as a notarized act or judicial 
examination. 

But there are other unwritten instruments that may also be used to 
"communicate," i.e., to discover, show or make something known and 
which may have probative value inasmuch as they represent or illustrate 
something (such as drawings, sketches, designs, photographs, paintings, 
etc.) or can be understood by viewing or hearing via the proper technical 
means (films, videos, tape recordings, etc.). 

This is why these marvelous technical inventions, most suitable for 
easily conveying news, ideas, etc., are called "instrumenta communicatio
nis. "1 

It seems then that we can speak of "instrumenta scripta" and "instru
menta non scripta,"2 of which the genus is "instrument" (something that 
can be used to inform), which may be subdivided into "written" and "non
written." 

Things that may be proofs other than in writing are not considered 
documentary evidence in the CIC, although at times they may show and il
lustrate ("docent": document) facts more clearly than in writing, precisely 
because they are good at capturing fleeting facts, containing many details 
that escape the notice or attention of witnesses describing these facts at a 
later date. 

The CJC/1917 Reform Commission changed the title of this chapter 
to De probatione per documenta in spite of those who proposed that the 
phrase "per instrumenta" be retained on the grounds of the generic mean
ing of the term so that tape recordings or other similar instruments 
containing information on and records of facts could be "sub latiore locu
tione" understood as admissible under this phrase. The proposal was re
jected because these "instruments" quite often lack any element (for 

1. Cf. IM, 1, and tit. IV of Liber III of the CIC, where the adjective "socialis" only indicates 
its undefined range. 

2. M. LEGA, Commentarius in iudicia ecclesiastica, II (Rome 1950), p. 781. 
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example, a signature, etc.) that lends credence to the document.3 The 
Commission had already described the use of tape recorders as "adiuto
rium scripturae"4 pursuant to c. 1567 § 2 ,  i.e., provided the recording is 
transcribed and signed, if possible, by the persons making the statement. 
Magnetic tape alone is not admissible because it is said that the dangers of 
falsifying these technical media are many. 5 

The fact is that the Commission, which did not provide a definition 
of "document" ("cum definitiones in iure vitandae sunt"6) ,  does not treat 
in the CIC in any place unwritten instruments and any written texts that 
are not set down on paper. In this case, the evidentiary procedure required 
for judicial examination (cc. 1582-1583) must be followed, alone or in 
conjunction with expert examination (cc. 1574-1581), depending on the 
case. 

This now has special importance, since the progress of technology is 
moving away from paper in the marketplace and in the judicial matters as 
technology advances. The use of video or audio tape or any other spoken 
or visual representation of thought poses a challenge to procedural law to 
modify its old concept of what a document is and the need to broaden and 
institute new procedures admitting the use as evidentiary instruments of 
other means of reproducing thought that have become widely available in 
modern social life. 7 

Canon 1527 , which has no precedent in CJC/1917 , opens the possibil
ity of submitting any evidence that is useful and legal, and "teniolae mag
neticae et alia huiusmodi" are not prohibited in tribunals. 8 

Documentary evidence, which is admissible in proceedings of all 
kinds (cf. c. 1539), is inexcusable in the so-called matrimonial "documen
tary process" (cf. c. 1686). 

3. Cf. Comm. 1 1  (1979), p. 105. 
4. Cf. Comm. 4 (1972), p. 63. 
5. Cf. Comm. 10 (1978), p. 263. 
6. Cf. Comm. 11 (1979), p. 105. 
7. Cf. V. CORTES DOMINGUEZ, in Derecho Procesal, I (Valencia 1986), p. 430. 
8. Cf. Comm. 10 (1978), p. 263. 
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1540 

ART. 1 

De natura et fide documentorum 

ART. I 
The Nature and Reliability of Documents 

§ 1. Documenta publica ecclesiastica ea sunt, quae per
sona publica in exercitio sui muneris in Ecclesia con
fecit, servatis sollemnitatibus iure praescriptis. 

§ 2. Documenta publica civilia ea sunt, quae secundum 
uniuscuiusque loci leges talia iure censentur. 

§ 3. Cetera documenta sunt privata. 

§ 1. Public ecclesiastical documents are those which an official person 
draws up in the exercise of his or her function in the Church and in 
which the formalities required by law have been observed. 

§ 2. Public civil documents are those which are legally regarded as such 
in accordance with the laws of each place. 

§ 3.  All other documents are private. 

SOURCES: § 1 :  c. 1813 § 1; PrM 156 § 1 
§ 2 :  c. 1813 § 2 ;  PrM 156 § 2 
§ 3 :  c. 1813 § 3 ;  PrM 156 § 3 

CROSS REFERENCES: cc. 22 , 484, 1105, 1121-1123 ,  1522 

COMMENTARY ------
Jose Maria Iglesias Altuna 

1. The distinction between public and private documents depends on 
the persons who take part in their formulation. Public documents are pre
pared ( written originally or transcribed as authentic copies) by a public 
official within the scope of his or her competence in accordance with legal 
requirements, and the remainder are private documents, i.e., documents 
that are produced, written and if necessary signed by private persons. 
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For the purposes hereof, ecclesiastical public persons are those 
holding an office in the Church by virtue of which they are authorized by 
law to prepare documents, i.e., to prepare acts and documents related to 
decrees, dispositions, obligations or other matters that require their inter
vention; to record in writing whatever has occurred and sign them, giving 
the place, time, day, month and year; to show to whoever legitimately asks 
to see any acts or documents found in the records, and authenticate cop
ies by declaring that they are in conformity with the originals ( cf. c. 484, 
which lists the duties of diocesan curia notaries, which extend "suo modo" 
to any other positions-secretaries, clerks, parish priests, etc.-to which 
the legal authority to certify documents has been granted). In exercising 
one's duties of office, no person may document any acts other than those 
he or she has either done himself or has direct knowledge of by virtue of 
having been present when another person prepared the act or indirectly 
by virtue of the fact that the person who prepared the act has informed the 
first person verbally or in writing, in his or her capacity as a qualified or 
unqualified witness who can attest to that act1(cf. cc. 1121, 1122 and 1123, 
for example). 

2. Using the casuistic list given in c. 1813 CJC/1917, public ecclesias
tical documents may be classified as follows: 

a) administrative documents (by the Roman Pontiff and Roman Cu
ria, bishops and their curias and authentic copies thereof; records of bap
tism, confirmation, ordination, religious profession, marriage and death 
that are kept in the registers of the curia, parish or religious houses and 
authentic copies and testimonies thereof; 

b) judicial documents; 
c) notarized documents. 
Public civil documents are documents recognized as such under 

local laws. 

3 .  In strictly notarized documents, i.e., documents signed or exe
cuted before a notary, a distinction must be made between sworn state
ments and acts. Sworn statements contain declarations, which are 
juridical acts that involve consent and cover contracts of all kinds. Acts 
are intended to record facts or circumstances that are witnessed by or ev
ident to notaries that by virtue of their nature are not matter for contracts. 
There are acts: 

- of presence to vouch for the truth or reality of a fact; 
- of notification to or summons of a party; 
- of reference, whose purpose is to record testimony (statement of 

knowledge) by a deponent about the deponent's or others' actions that the 
deponent has witnessed or learned. 

1. Cf. J.J. GARCIA FAILDE, Nuevo Derecho Procesal Canonico (Salamanca 1992), p. 13. 
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- of public knowledge, whose purpose is to prove and record facts 
that are well-known; 

- of record, whose purpose is the entry of a private document in a 
notary's register book; 

- of deposit, or receipt as a deposit, of objects, securities, docu
ments, sums of money, etc., for safekeeping or as a contractual pledge. 

Other notarized documents include affidavits attesting to the exist
ence of documents that are brought to notaries by interested parties; au
thentication, upon comparison with the original, of copies, photocopies, 
xerographic reproductions, etc., that are submitted to notaries; and au
thentication of signatures, legalizations, etc. 

Strictly speaking, given the juridical type of reality that is being doc
umented, notarized documents should be considered private rather than 
public, but even though they are not public documents, they are authentic 
or reliable documents, and the production of said authenticity or reliabil
ity is precisely what justifies their creation or recognition by the law. As 
far as effectiveness is concerned, notarized documents, then, are fully 
comparable to public documents, and they are listed among "public docu
ments" in legal texts.2 

4. In a document, a distinction should be made between the docu
ment itself and the fact that is being documented, i.e., its contents. The 
contents do not change their proper nature as a means of evidence by vir
tue of insertion in a document. For example, statements by parties or wit
nesses, expert reports, etc., upon inclusion in a document, do not become 
documentary evidence, strictly speaking, but remain subject to the proce
dural rules applicable to such specific means of evidence. 

On the other hand, notarized documents containing private state
ments or protocol or deposit of a private document in a notary's official 
records are public only with respect to the existence of these statements, 
but the statements and deposited documents themselves remain private. A 
private document registered by a notary remains a private document, and 
the only public aspect thereof is the fact that it has been registered. 3 

A document may be an original or a copy, in which case the original 
has a public author, and the copy may have a different public author. If a 
copy ( which may be written by hand, typed, photocopied or reproduced 
xerographically, etc.) is declared to be in conformance with the original, it 
is known as an authentic copy. A document is called authentic if it is writ
ten by the author to whom it is attributed, and it is called genuine if what 
is expressed or related therein is objectively true. 

2. Cf. J. GUASP, Derecho Procesal Civil, I (Madrid 1968), p. 396. 
3. Cf. C. DE DIEGO-LORA, "La apreciaci6n de las pruebas de documentos y confesi6n 

judicial en el proceso de nulidad de matrimonio," in Ius Canonicum 7 (1967), p. 543. 
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The terms "authentic" and "genuine" are often used synonymously, 
but the meaning of each term should always be distinguished.4 A given 
public or private document may be authentic with respect to its author, 
but its contents may be false or not genuine.5 

Depending on its use, a document may be constitutive to an act or 
simply evidentiary, depending on whether it is required in order for an act 
to be valid or whether it is only needed to prove the act. A typical example 
of the former is the mandate that is necessary to contract matrimony val
idly by proxy (cf. c. 1105). 

With respect to the trial, documents may be judicial ( case acts, for 
example, per c. 1522) or extra-judicial. The latter may be pre-constituted if 
prepared with the intent of submitting them as evidence at the appropriate 
time or pre-existing if prepared for reasons unrelated to any use as evi
dence. 

5. It should be kept in mind that insofar as documents are concerned, 
procedural canonical law uses substantially the same system of basic 
rules as secular juridical systems, but that in any case, civil laws to which 
Church law refers (as is the case in c. 1540) should be respected in canon 
law with the same consequences, as provided under c. 22. 

4. Cf. M. LEGA, Commentarius in iudicia ecclesi astica, II (Rome 1950), p. 782. 
5. Cf. coram BRENNAM, March 28, 1957, in SRR Dec 49 (1957), p. 265, no. 5. 
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Nisi contrariis et evidentibus argumentis aliud evincatur, 
documenta publica fidem faciunt de omnibus quae di
recte et principaliter in iis affirmantur. 

Unless it is otherwise established by contrary and clear arguments, public 
documents constitute proof of those matters which are directly and prin
cipally affirmed in them. 

SOURCES: cc. 1814-1816 

CROSS REFERENCES: cc. 63, 128, 1391, 1540, 1587ff, 1608, 1717, 1729 ff. 

COMMENTARY ------

Jose Maria Iglesias Altuna 

1. The probative efficacy of public documents is limited to what is 
"directly and principally" affirmed in them. In a document, a public official 
attests to what he directly perceived "de visu et auditu, suis sensibus" and 
records the fact that is the reason for the document, which is to say that 
this probative efficacy cannot be extended to the entirety of the docu
ment, but only to the basic event mentioned in it and what the public per
son perceives with his or her senses. 

For example, in the case of a baptismal certificate, the principal fact 
is that this sacrament was conferred, and what was perceived by the 
senses is the how, when, where and who of the baptism, not the person's 
age, birth or parentage, which are the principal facts of birth certificates 
recorded with the civil register. From this, it follows that civil birth certifi
cates are more credible evidence of birth than certificates issued on the 
basis of the baptismal register, which only directly attest that this sacra
ment was received. 1 

Furthermore, entries in the marriage register attest to and constitute 
"probatio probata" of the fact that matrimony took place between certain 
persons, but not of other events mentioned indirectly in those entries, 
such as, for example, the age or status of the bride and groom, witnesses, 
godparents, delegation, etc., which are "probationes probandae,"2 since 
the entry is limited principally and directly to the event being recorded, 
which is the fact that matrimony was celebrated, although it is true that 

1 .  Cf. coram LEFEBVRE, April 16, 1959, in SRR Dec 51 (1959), p. 207, no. 4. 
2. Cf. coram JULLIEN, May 3, 1939, in SRR Dec 31 (1939), p. 264, no. 3. 
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the witnesses and license of the person officiating are requirements for 
the marriage to be valid. 

Notarized public documents mention the presence of persons ap
pearing before the public official; the appearance of other persons, if any 
(witnesses, marital interventions, etc.); statements of fact, i.e., things the 
official, in the performance of his or her duties, witnesses, hears, sees and 
credibly records, indicating the place, year, day and time of issuance of 
the document. What is principally and directly stated in a document is ev
erything that constitutes its formal aspect, but not material or substantive 
aspects, which in principle do not enjoy the protection of authenticity that 
clothes the formal aspect. The notary attests that statements contained in 
the document were thus expressed, but he can never authenticate 
whether those statements are true or whether they were voluntarily given. 

2.  The probative efficacy of public documents, which is based on the 
presumption of authenticity and genuineness, can be attacked, first, by a 
direct challenge claiming they are false. A document may be materially 
false, i.e., in reference to the external object or body of the document, or it 
may be factually false if it affects the intrinsic or spiritual contents of the 
document. 

Material falsification includes forging or falsifying handwriting, sig
natures or initials ; any altering of or addition to a true document so as to 
change its meaning thereof; adding anything to any entry, record or offi
cial book; and counterfeiting a document so as to make it seem authentic. 

Factual falsification of a document includes listing persons who did 
not actually appear; making declarations or statements other than those 
actually made by persons who did appear; misrepresenting the truth in re
counting the facts; altering dates ( although if the date is altered by erasing 
or removing the legitimate date and replacing it with a false date, this 
would constitute a materially false document); and issuing a certified 
copy of a presumed document or stating anything in that copy that is dif
ferent from or contrary to the true document. 

Such presumed facts, which are thus described under article 302 of 
the Spanish Penal Code and which are directly applicable to Spanish civil 
public documents, may constitute possible falsification or forgery of ec
clesiastical public documents, which are listed more generally in c. 1391, 
to which should be added the use of these documents, whether they are 
public or private ecclesiastical or civil documents, in an ecclesiastical 
matter. Falsification of an ecclesiastical public document expressly in
cludes obreption andfraudulent omission in rescripts. Obreption con
sists of presenting false information, and fraudulent omission consists of 
omitting an important piece of information that the law, style and canoni
cal practice dictate should be mentioned. Either prejudices the validity of 
rescripts ( cf. c. 63). 
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Furthermore, an ecclesiastical document ceases to be a public docu
ment if it turns out not to have been written by a public person in the per
formance of his ecclesiastical duties or if the formalities required by law 
have not been met ( c. 1540 § 1), which is logically applicable to civil docu
ments if they are drawn up in a manner that does not meet personal or for
mal requirements of the civil law in a given place in order to be considered 
public documents ( c. 1540 § 2). 

The falseness of a document (which may be pursued, by informing 
an ordinary, in penal procedures, which do not constitute an action or 
complaint ( cf. c. 1717) or preclude possible intervention in a penal pro
ceeding by seeking compensation for possible damages [ cf. cc. 128, 
1729 f f.), is normally dealt with as an incidental matter under cc. 1587ff. 

3. A public document is credible in everything that is directly and 
principally asserted "unless it is otherwise established by contrary and 
clear arguments," i.e., by producing other evidence to the contrary, since a 
public document only has privileged value as a means of evidence as an in
dividual or isolated piece of evidence, not as evidence that is combined 
with other evidence ( a confession or testimony of a witness or expert or 
presumptions, etc., including other public or private documents), in which 
case combined weighing of evidence at the discretion of the judge obtains 
(cf. C. 1608).3 

3. Cf. J. GUASP, Derecho Procesal Civil, I (Madrid 1968), p. 404. 
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1542 Documentum privatum, sive agnitum a parte sive recogni
tum a iudice, eandem probandi vim habet adversus aucto
rem vel subscriptorem et causam ab iis habentes ,  ac 
confessio extra iudicium facta; adversus extraneos ean
dem vim habet ac partium declarationes quae non sint 
confessiones, ad normam can. 1536 § 2 .  

A private document, whether acknowledged by a party or admitted by a 
judge, has the same probative force as an extra-judicial confession, 
against its author or the person who has signed it and against persons 
whose case rests on that of the author or signatory. Against others it has 
the same force as have declarations by the parties which are not conf es
sions, in accordance with can. 1536 § 2. 

SOURCES: c. 1817 

CROSS REFERENCES: cc. 1528, 1536, 1537 , 1540 

C OMMENTARY ------

Jose Maria Iglesias Altuna 

1. According to c. 1540 , all documents that are not public are private 
documents. Canon 1813 of the CJC/19 17 defines private documents as 
"scripta a privatis confecta," which is not always true, since some docu
ments, in spite of the fact that they would seem to be public, are private by 
virtue of having been written by a non-competent notary or because of a 
formal defect or because, in the case of having been written by a public 
notary in the performance of his or her duties in a manner that meets all 
required formalities, whose contents are strictly private (for example, no
tarized certificates and documents of record, etc.), although the public 
person's certification of the fact and circumstances of his role is public 
and credible. 1 In the case of such documents, although they are one for
mal document, there are actually two documents by authorship: a declara
tion of a public official on one hand and a declaration by private persons 
on the other hand. However, the definition given in CJC/1917 is fundamen
tally true, and private documents thus include contracts, receipts of pay
ment and other receipts, private papers, personal diaries, letters, etc., 
written by private individuals. 

1 .  Cf. coram BRUNO, June 22,  1984, in SRR Dec 76 (1984), p. 382, no. 5. 
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2. A private document has probative force if it has been acknowl
edged by its author or admitted by a judge. 

Acknowledgment by the author may be expressed verbally or in writ
ing before a judge, or tacitly if no objection to the document is made 
within the period of time stipulated for objections during the case espe
cially if no special period of time for doing so has been indicated. If the 
document is submitted with the petition and is not denied during the case, 
the judge may consider it admitted if the party against whom it is submit
ted acknowledges it and is aware that the opposing party is basing his or 
her right, in whole or in part, on this document, and this must be recorded 
when the document is made available at the time of the petition or the 
reply to the petition. 

If the party to whom the document is attributed denies it, the party 
submitting the document must prove its authenticity to the judge's satis
faction. Acknowledgment shall be summarized incidentally and, depend
ing on the case, witnesses may be heard who signed the document or who 
saw it being written or who were otherwise aware of it, and if necessary, a 
handwriting expert may be consulted. The judge may decide the authen
ticity of the document in an interlocutory decision or, normally, reserve 
judgment till the final decision. 2 

3. If the case has to do with a private matter that does not involve the 
public good, a private document, if it contains any "contra se et pro adver
sario" statement and is acknowledged by the party or admitted by the 
judge, only has the probative force of an extra-judicial confession against 
its author, signatory or successors. Therefore, the party favored by that 
document may not claim that that document relieves him or her of the 
burden of proof as would a confession in the strict sense ( cf. c. 1536), in
asmuch as it is incumbent upon the judge to determine its value on the 
basis of all the circumstances (cf. c. 1537 ), especially if the author man
ages to explain the document in such a way that it does not favor the party 
that it allegedly benefited. 

Such documents have the same force against outside parties as state
ments made by parties that are not confessions ( cf. c. 1536 § 2), since they 
constitute "res inter alios acta," which is not the case if an outside party 
expressly acknowledges the document. 

4. In cases affecting the public good, including marriage cases, it is 
necessary to carefully keep in mind the distinction (which is also applica
ble to documents and proceedings of all kinds) between a confession and 
a simple statement that is not a confession ( cf. c. 1536 § 2). 

The term confession is frequently found in doctrine and canonical ju
risprudence. It is applied to everything a party says about disputed facts in 
a trial, including those in one's favor and those against, and those in favor 

2. Cf. T. MUNIZ, Procedimientos eclesidsticos,  III (Madrid 1976), p. 307, no. 375. 
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of marriage and those against the bond, such that an "assertio," "assevera
tio," "affirmatio," "declaratio," etc. of simulation are equivalent to a "con
fesio simulantis." However, strictly and properly speaking, a confession is 
only a "contra se et pro adversario" statement made by a party, in the "pro 
vinculo" case, when the alleged author of the simulation denies the simu
lation, whereas a "pro se adversus matrimonii valorem" statement is pre
cisely the statement that must be proved. 

So then, since these confessions or statements that are not conf es
sions, having been made "extra iudicium, " are submitted "scripto" in a 
trial, a document containing these confessions or statements may have 
been preconstituted with probative intent or it may have been produced 
without probative intent. In this type of proof written before or after the 
celebration of marriage, but extra-judicially, a distinction must be made 
on one hand between documents containing statements of awareness, ac
knowledgments of subjective personal situations, things shared with third 
parties in confidence in the course of events, i.e., spontaneous statements 
about lack of consent, coercion, fears suffered, etc., for example, and on 
the other hand, statements written with the intent of a future nullity and 
made for the specific purpose of being able to prove nullity at a later date. 
Statements of either type, by virtue of different intents and purposes, must 
be treated differently.3 Either may acquire probative force, but by different 
procedures and reasoning. 

For example, if a document has been drawn up prior to marriage with 
the intent of being able to be counted on as a means of proof to obtain a 
declaration of nullity in the event that the marriage does not turn out to be 
a happy one, its probative value, provided it is authentic and its date of 
preparation is indicated, depends not so much on the content ( which per
haps contains non-existent grounds of nullity) as in the fact that the au
thor, in writing the document, was cognizant of preparing proof against the 
validity of the marriage and a means by which at some point it would be 
possible to obtain a declaration of nullity. The very fact that such a docu
ment was written and especially if it was recorded or notarized by a notary 
public, as is usually the case, in itself constitutes an element of great im
portance in clarifying the author's intent, 4 which automatically constitutes 
a principle of proof of exclusion of indissolubility. 

If a document has been drawn up with the intent of leaving a record 
of certain facts (intent to simulate or exclude, the fact of simulation or ex
clusion, coercion or fears inflicted, etc.), its probative value is great, pro
vided it can be demonstrated that the document is authentic, spontaneous 
and serious and that it clearly meets the necessary requirements for the 
ground of nullity in question. Its force is greater than statements made 

3. Cf. C DE DIEGO-LORA, "La apreciacion de las pruebas de documentos y confesion 
judicial en el proceso de nulidad de matrimonio, " in Ius Canonicum 7 (1967), p. 559. 

4. Cf. coram ROGERS, May 17, 1969, in SRR Dec 61 (1969), p. 540, no. 5. 
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before witnesses, since it must be remembered that in general, one is 
more cautious and deliberate when committing something to writing than 
when speaking, and that a written document thus reflects more faithfully 
the "mens scribentis" so that a document is immune from erroneous inter
pretations. 5 

Documents that are not drawn up with use as evidence in mind (let
ters between spouses, records, notes, personal diaries, etc.) that were 
written before or after the celebration of the marriage, but at a non
suspect time when there was no thought of questioning the marriage and 
there were no reasons to hide or falsify the truth, have greater value pre
cisely because they are not suspect by virtue of the fact that they were 
written in non-suspect time, their spontaneity and their absence of inter
est in writing them for use as evidence. 

But all such extra-judicial representations by the parties, to the ex
tent that they have a certain probative value, are "probationes probandae" 
by other means of evidence. 

This is true of documents that submit extra-judicial statements in 
court that seem to constitute a confession in the strict sense because they 
are "pro vinculo," since a "pro matrimonio" statement is not always con
trary to the confessing party's interests (the sole case of a true confes
sion). Sometimes it is "pro se," as is the case when the respondent objects 
to a declaration of nullity of marriage or when the petitioner defends the 
validity of a prior marriage in order to obtain a declaration of nullity of a 
second marriage by alleging an impediment to marriage. In any case, 
whether it is a confession or not, it is incumbent upon a judge to assess 
the weight that should be given such documents in the light of other cir
cumstances of the case and facts proved by other means. 

Public or private documents submitting statements in court (made, 
with the judge's prior approval, to a notary public or a layperson ap
pointed by the judge or by some other legitimate means ( cf. c. 1528) for 
use as evidence in a trial that has already been brought, even if made with
out judicial formalities) by parties or witnesses that decline to appear be
fore the judge to reply are unique. The weight given to such documents, as 
is logical, is subject to the judge's prudent consideration. 

5. Cf. coram BRUNO, February 15, 1985, in SRR Dec 77 (1985), pp. 78-79, no. 5. 
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1543 Si abrasa, correcta, interpolata aliove vitio documenta 
infecta demonstrentur, iudicis est aestimare an et quanti 
huiusmodi documenta sint facienda. 

If documents are shown to have been erased, amended, falsified or other
wise tampered with, it is for the judge to evaluate to what extent, if any, 
they are to be given credence. 

SOURCES: c. 1818 

CROSS REFERENCES: cc. 1541, 1542 

COMMENTARY ------

Jose Maria Iglesias Altuna 

1. A document as an extrinsic object or documentary "corpus" may be 
tainted by defects that to a greater or lesser degree affect its authenticity. 

Public documents do not present serious problems with authenticity 
because of the formalities that inform surrounding their preparation, guar
antees deserving of public credence and they are protected by sanctions 
in the penal system. Further, there is usually access for juridical purposes 
in the form of copies issued by public notary, and their authenticity can be 
checked by simply comparing them with the original on file in the respec
tive protocol. 

2. On the other hand, private documents are more easily susceptible 
to material forgery. The parts most likely to be forged are: 

a) Signature. Generally, a document is signed by affixing one's own 
name, in one's own hand, at the end of the document, and this signature is 
accepted as a statement that the document was prepared by the person 
signing it, even if the document is written in someone else's hand. A signa
ture usually consists of the signatory's surname(s), although this is not a 
requirement. A given name or nickname suffices, including generic terms 
("dad," "mom," etc., for example) or a familiar name or a professional 
name. Signatures consisting of initials or only a personal flourish seem to 
be more doubtful, but are accepted, provided it is shown that they are of 
an author that customarily signs in such a way. 

b) Date. Dating a document entails an indication of the place and 
date when the document was signed. 

c) Written text. In the strict sense, this is the part of a document con
taining the matter or declaration being documented. This therefore ex
cludes the signature and date, seals, stamps and letterhead information 
that is generally printed on the paper. Such text is usually typed or hand
written. 
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3. Falsifications may be committed: 

a) By forgery, which may be done freely, in which case it is done 
quite spontaneously, without reference to the text being forged; methodi
cally, by slowly and accurately copying the original, which is at hand; by 
tracing; etc. The latter is commonly done to forge signatures. On occasion 
one finds reverse counterfeiting in the form of disguising or feigning, 
when an author changes his own handwriting so as not be recognized. 

b) By alteration: deleting by scratching out, whiting out (with chemi
cals), erasing, etc., or adding something in the margin, between words or 
lines or in the open space at the end of a line, or altering one word to form 
another. 

4. Proving these particular falsifications often requires various tech
niques recommended on a case-by-case basis by the experts to whom dis
puted documents are submitted for analysis and an opinion. But there are 
cases in which a document has an external appearance that looks abso
lutely normal, with nothing that would lead one to suspect a falsification 
or alteration, but a reading of the document (its contents or intellectual 
context) may reasonably betray falsification. In such cases, methods are 
available other than technology. These methods only involve the following 
logical procedure: 

a) Historical anachronism. A document may be recognized as coun
terfeit by a direct mention of an event that occurred subsequently to the 
date indicated in a suspect document or by more or less indirect ref er
ences to later events. 

b) Semantic anachronism. This is the case when a document con
tains a manner of speaking that did not exist at the time the document was 
dated, and this method is more reliable in the case of documents having to 
do with legal acts written by professionals that do not easily vary from the 
language and styles of the profession. 

c) "Argumentum e silentio." If an event that one would expect to be 
mentioned is not mentioned and if there is no reason for not mentioning it, 
this omission invites the presumption that the document may not be from 
the time that event occurred. 

d) Discrepancy of character. A document, on the whole, has qualities 
that are clearly superior or inferior (with respect to knowledge, intelli
gence, and morality) than those expected of the person to whom the docu
ment is attributed. Also if opinions, values or inclinations revealed by the 
alleged author are not consistent with what is known about that author. 1 

Once any defect has been shown in a document, it is incumbent upon 
the judge to determine whether and to what extent it should be given any 
weight. 

1 . lCf. L. MUNOZ SABATE, Tecnica probatoria (Barcelona 1967), pp. 353-385. 
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1544 

ART. 2 
De productione documentorum 

ART. 2 
The Production of Documents 

Documenta vim probandi in iudicio non habent, nisi origi
nalia sint aut in exemplari authentico exhibita et penes 
tribunalis cancellariam deposita, ut a iudice et ab adver
sario examinari possint. 

Documents do not have probative force at a trial unless they are submit
ted in original form or in authentic copy and are lodged in the office of the 
tribunal, so that they may be inspected by the judge and the opposing 
party. 

SOURCES: cc. 1819 , 1820 ; PrM 159 , 160 

CROSS REFERENCES: cc. 484,3°, 1471, 1474, 1475, 1516 , 1529 ,  1593 § 1, 
1596 § 3 ,  159 8  § 2, 1600 § 2, 1639 § 2, 1658 § 2 ,  
1690 , 1710 , 1728 

C OMME NTARY ------

Jose Maria Iglesias Altuna 

1. Except for oral contentious process,-in which_cases for the dec
laration of nullity of matrimony (c. 1690), sacred ordination (c. 1710), and 
penal trial ( c. 1728) are excluded-where at least authentic copies of doc
uments on which the petition is based must be added to it ( c. 1658 § 2), the 
CIC generically prescribes that evidence not be admitted prior to the join
der of issue (c. 1529 ). The proper time to submit documents is therefore 
the time set by the judge for presenting evidence (c. 1516). 

However, there are cases and documents that should be presented 
"ex natura rei" with the petition and, as the case may be, with the response 
to the petition: 

- mandate for the procurator and advocate; 
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- documents proving domicile and quasi-domicile for the purposes 
of competence; 

- documents proving age, baptism, marriage, sacred orders, public 
vow of perpetual chastity, kinship, dispensation from impediments, defect 
of legitimate form, special mandate for contracting marriage by proxy, etc. 

In a word, any document(s) on which the right which claims or op
poses the adverse petition is founded-in the ordinary contentious pro
cess, oral process (cf. c. 1658 § 2) and especially in the documentary 
process-offers a principle of proof of the terms of the controversy which 
are set by the joinder of issue. 

Once the time for presenting proofs has passed, besides the right of 
an absent party (cf. c. 1593 § 1) and the intervention of a third-party (cf. 
c. 1596 § 3), parties may present documents after the publication of the 
acts, before the decree of the conclusion of the case ( cf. c. 1598 § 2) and 
after the conclusion of the case (cf. c. 1600 § 2). Further, it is possible to 
present documents at the appeal level (cf. c. 1639 § 2). 

Although these possibilities, which are contrary to the principle of 
preclusion, allow the presentation of documents outside the proof stage, 
these documents should be submitted as soon as possible so that they can 
be reviewed by the judge and the opposing party and acknowledged or 
challenged, as the case may be, without prejudice to the desired economy 
of the proceeding and to avoid the suspicion that the actual intent for sub
mitting documents late is to delay the case. Canon 1600 § 2, which autho
rizes a judge to order or allow the submission of a document after the 
conclusion of a case, makes this faculty contingent upon whether the doc
ument in question "perhaps was not submitted earlier through no fault of 
the interested party." 

2. In order for documents to have probative force in a case, they 
must be submitted in the original or in the form of authentic copies. Origi
nal public documents are normally entered in records or archives. Conse
quently, the documents that are submitted during the juridical stage are 
copies of original documents made by an official who certifies the copies 
as being true and faithful to the originals (cf. cc. 484,3°, 1474 and 1475 as 
the case may be). 

Private documents ( unless they have been entered in a notary's 
records or the case file of another trial) must be presented in the original, 
although it is possible to submit certified copies, photocopies, xerox cop
ies, etc., by showing the original to an ecclesiastical or civil notary in ac
cordance with the laws of each location. Of course, if the opposing party 
or in general the person in the case who would be adversely affected by 
the document expressly acknowledges or does not challenge an uncerti
fied copy, that copy shall be valid and effective. But if this is not the case, 
the existence of the original must be established and any photocopy, 
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xerox copy, etc. must be certified as an exact copy of the document in 
question. 

If a document is in a language that the judge or parties to the case do 
not know, it must be translated into a language the judge and the parties 
do know, and due precautions shall be taken to ensure that the translation 
is faithful. If it is necessary to employ a translator to make an exact trans
lation, a translator shall be appointed by the judge (cf. c. 1471 by analogy). 
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Iudex praecipere potest ut documentum utrique parti 
commune exhibeatur in processu. 

The judge can direct that a document common to each of the parties is to 
be submitted in the process. 

SOURCES: c. 1822 

CROSS REFERENCES: cc. 1531, 1644, 1645 

C OMMENTARY ------

Jose Maria Iglesias Altuna 

1. If the party in possession of a document does not submit that doc
ument on one's own initiative, the judge, at the other party's request, may 
direct the submission of the document in the case if that document is com
mon to both parties. 

If that party refuses, with no legitimate excuse, to submit a docu
ment presumed to be of some weight in the case and it is said to be in his 
or her possession, it shall be incumbent upon the judge to determine what 
importance to give to that refusal. If that party denies having the docu
ment in his or her possession, the judge may subject that party to judicial 
examination (cf. c. 1824 §§  2 and 3 ,  CJC/19 17). 

The parties have an implicit duty not to hinder each other in the 
proof phase, since a party has the right to the proof in the sense that not 
only should that party be able to prove all pertinent admissible facts, but 
also that the opposing party is also obligated not to do anything that 
would impede him or her from obtaining that proof. In an extreme exam
ple of such obstructive behavior-which would be grounds for "in inte
grum" restitution in general (cf. c. 1645) or "ulterior propositio" restitution 
in cases concerning the status of persons (cf. c. 1644)-the sentence could 
be considered manifestly unjust because documents were withheld by 
fraud of one party to the detriment of the other party if the discovery later 
of those documents proves new facts without a doubt that demand a deci
sion to the contrary ( cf. c. 1645 § 2 ,2° and 3°). 

A party's procedural conduct (although it should not be forgotten 
that it is almost always the behavior of the advocate and the procurator 
rather than the client) is not a means to a "sui generis" proof, but simply a 
source of presumption or an indication that the judge can consider, just as 
he may consider and weigh with a view to the proof of facts the attitude of 
a party that refuses to reply when legitimately interrogated (cf. c. 1531). 
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There are also documents of a unilateral nature that are sent by one 
party to the other, such as letters, of which the sender may only have kept 
an unauthenticated copy. Refusal by the receiving party to produce those 
documents may also be suspicious if the judge has no doubt whatsoever 
that those documents were sent. An ordinary copy of a letter certainly 
does not constitute proof. But if a person submits an acknowledgment of 
receipt and declares the letter's contents, it would seem that the other 
party has an unquestionable obligation to submit the letter if he/she claims 
that its contents are different. If that other party does not submit the letter 
and maintains that he/she lost the letter, the judge may use said excuse as 
grounds for admitting the copy as true. 

Obstructive conduct may sometimes occur in an active manner, for 
example, by destroying documents. The presumption arising from some 
acts of destruction of proofs is always unfavorable to the destroying party, 
assuming that an act of this nature must have been done for some reason. 
The logical inference is that it was done to eliminate something prejudicial 
to the author.1 

1. Cf. L. MUNOZ SABATE, Tecnica probatoria (Barcelona 1967), p. 399. 
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§ 1 .  Nemo exhibere tenetur documenta, etsi communia, 
quae communicari nequeunt sine periculo damni ad 
normam can. 1548 § 2, n. 2 aut sine periculo violatio
nis secreti servandi. 

§ 2.  Attamen si qua saltem documenti particula describi 
possit et in exemplari exhiberi sine memoratis in
commodis, iudex decernere potest ut eadem produ
catur. 

§ 1. No one is obliged to exhibit documents, even if they are common, 
which cannot be communicated without danger of the harm men
tioned in can. 1548 § 2 n. 2 ,  or without the danger of violating a secret 
which is to be observed. 

§ 2. If, however, at least an extract from a document can be transcribed 
and submitted in copy without the disadvantages mentioned, the 
judge can direct that it be produced in that form. 

SOURCES: § 1 :  c. 1823 § 1 
§ 2 :  C. 1823 § 2 

CROSS REFERENCES: cc. 220 , 9 83, 1527 , 1548 § 2 ,  1550 § 2 ,2° 

COMMENTARY ------

Jose Maria Iglesias Altuna 

No one is obliged to present documents, even if they are common, 
which cannot be communicated without danger of harm, but it is clear 
that this harm can never consist in a risk that a party might lose the case. 
The harm must be unrelated to the case. 

Under c. 1548 § 2 ,2°, which applies here, foreseeable harm is that 
which could arise from the presentation of a document that would cause a 
loss of reputation, dangerous mistreatment or other serious injury for one
self, one's spouse or one's close relatives by consanguinity or affinity. 

Also, the danger of violating an obligation confidentiality which the 
clergy may be bound by virtue of having been entrusted to them in their 
sacred ministry legitimately excuses them from the obligation to submit 
documents, as it does civil court judges, physicians, midwives, lawyers, 
notaries public and others that are obligated to keep secrets as part of 
their duties, including any advice given that is related to that secret ( cf. 
C. 1548 § 2 ,  1 °). 
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It is incumbent upon the judge to weigh the danger of that harm or 
disclosure of that secret in determining whether to admit an excuse that is 
claimed. In any case, if it is possible to transcribe and exhibit at least a 
part of the document without the dangers mentioned above, the judge may 
so order. 

Evidence that is obtained by violating fundamental rights or free
doms is illegal and must therefore be rejected ( cf. c. 1527). The right to ob
tain evidence, however respectable it may be, must not be carried to an 
extreme that allows the use of means of information obtained in a way 
that is unacceptable to the law or morality. No one may harm anyone's 
right to protect his or her privacy ( cf. c. 220 ). The prohibition given in 
c. 1550 § 2,2° is the extreme of this requirement, which is also grounded 
on the sacramental seal ( cf. c. 983): anything somehow overheard by any
one on the occasion of sacramental confession cannot be admitted, even 
as an indication of the truth. 
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CAPUT III 
De testibus et attestationibus 

CHAPTER III 
Witnesses and Testimony 

Probatio per testes in quibuslibet causis admittitur, sub 
iudicis moderatione. 

Proof by means of witnesses is admitted in all cases, under the direction 
of the judge. 

SOURCES: c. 1754 

CROSS REFERENCES: cc. 221 § 1, 1527 

COMMENTARY ------

Juan Jose Garcia Failde 

Canon 1547 begins chapter III, "Witnesses and Testimony,"  with this 
general principle: "Proof by means of witnesses is admitted in all cases, 
under the direction of the judge." 

We all use other persons' testimonies in everyday life to learn facts 
that we do not know, but are interested in knowing. Accordingly, juridical 
systems, including the canonical system, accept testimony by witnesses as 
legitimate evidence in court, i.e., as a source that the judge may search for 
reasons that will help him settle the controversy. 

We are not speaking here of witnesses required by law to validate an 
act, for example, such as witnesses that are required for the act of cele
brating marriage to be valid, or the witnesses also required by law for the 
purpose of documenting an act: a notary public attesting to a will, for ex
ample. 

Here we are speaking only of judicial witnesses that are physical per
sons, extraneous from the controversy, who are called to court and, in ac
cordance with certain legal formalities, make statements on the facts 
related to the point in question in a case. 
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Judicial witnesses may be of several kinds: 1) public or qualified: 
public persons who attest to matters having to do with their (public) of
fice; 2) private: non-public persons or public persons who are not attest
ing to acts falling within their (public) office; 3)  firs t-hand: these 
witnesses testify that they know that an event happened because they per
ceived it with their own senses, i.e., by virtue of having seen (eyewit
nesses) or heard (hearsay witnesses) said event, etc.; 4) second-hand: 
these witnesses testify that they know something through third parties; 
5) credulity: these witnesses testify to something deduced by reasoning; 
credible witnesses are credulity witnesses that say they think that some
thing has a certain quality (for example, that a certain person is credible, 
etc.); 6) witnesses of rumors: these witnesses only say they know some
thing by neighborhood rumors, etc., and are unable to pinpoint the spe
cific source of the rumors or give its objective basis; 7) witnesses of 
repute: these witnesses speak of common, solid, unanimous feeling about 
a fact at a given place; 8) consistent witnesses: two or more witnesses 
who agree on the substance of a fact; 9 )  singular witnesses: two or more 
witnesses, each of whom describes a fact differently. However these wit
nesses may be: a) complementary: if the facts described by each witness 
are different, but yet all complement each other in their presentation of a 
disputed fact: e.g., if one says he saw Peter plowing a farm, another adds 
that he saw Peter sowing the farm and still another says he saw Peter har
vesting the crop at the same farm; all these facts work together to show 
that Peter is the farm's owner or legitimate usufructuary; b) differing: if 
one witness's testimony has nothing to do with another witness's testi
mony: e.g., if one says Peter sold John a car and another says Peter sold 
John a house; c) opposing, adverse, contradictory: if one witness's testi
mony is incompatible with another's such that if one version is true, the 
other must be false: e.g., if one witness says Peter was in city "z" at eight in 
the morning on day "x," and another says he saw Peter in city "m" at the 
same time on the same day. 

It is not my place to comment on the relative theme of probative 
weight that, in general terms, is to be given to each type of witness men
tioned above (cf. cc. 1572-1573). 

It is common to call any response "testimony" or a "statement," even 
a monosyllabic or vague reply by a witness during a case, if given in accor
dance with legal formalities. But in fact, such replies are not true "testi
mony" or a "statement" if, in addition to having been made during a case in 
accordance with legal formalities, they contain no concrete facts or do not 
add the circumstances under which those facts occurred or the witness 
learned of those facts (how, when, where, etc.). 

Although some call "experts" "witnesses," "technical witnesses" or 
"expert witnesses" and canonical legislation treats them as the same in 
certain aspects, witnesses and testimonies differ in no small way from 
experts and expert reports: "in testibus supponitur tantum rectus usus 
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sensuum et commune exercitium humanae rationis; in peritis vero specia
lis applicatio principiorum scientiae vel regularum artis requiritur. "1 

The same person may be a witness and an expert in a case, even 
though the purpose and function of one differs from those of the other. 

In speaking of witnesses and testimonies, it must be remembered 
that for the judge, the main thing in the case is to find the objective truth, 
i.e., to arrive at moral certitude about the objective truth. Objective truth 
is incompatible with lies and also with error; truth is not veracity; truth is 
conformity of the judgment with reality; veracity is conformity of external 
appearance with internal opinion or feeling. As I have said, truth is the op
posite not only of lying (which is the opposite of veracity and lack of ethi
cal truth), but also of error (which is a lack of logical truth). A witness, 
then, must be not only sincere, but also truthful; a sincere person says 
what he/she knows, whether his/her knowledge is accurate or erroneous; 
a truthful person is one who knows the facts as they are and presents 
those facts sincerely (without lying) and without error. What a judge 
needs is truthful witnesses, because both a mistaken sincere witness and a 
mendacious witness would lead a judge to erroneous conclusions, to the 
detriment of justice. 

There is no lack of circumstances that could keep a witness from 
being sincere: a witness may mistakenly believe that he is justified in lying 
because he thinks that lying would not only be of no harm to anyone, but 
would help a person in need of help, etc. There can be diverse psychologi
cal factors that can prevent a witness from being truthful, from perceiving 
reality, understanding perceived reality, remembering perceived under
stood reality, evoking memories faithful to remembered reality, or prop
erly repeating and expressing reality, etc. 2 

From the foregoing, the trend of giving less and less weight to testi
mony is understandable. The CIC itself places evidence given by wit
nesses after documentary evidence, thereby implying that in principle 
evidence given by witnesses is less valid than documentary evidence. 

The judge's "direction" under which c. 1547 places evidence given by 
witnesses is applicable in other canons of this chapter. 

1. F. ROBERTI, De Processibus, II (Rome 1926), p. 80, no. 357. 
2. Cf. J.J. GARCIA FAILDE, "Criteria psychogologica ad aestimandas partium et testium 

declarationes in processibus ecclesiasticis," in Periodica 79 (1990), pp. 393-420. 
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1548 § 1. Testes iudici legitime interroganti veritatem fateri 
debent. 

§ 2.  Salvo praescripto can. 1550 § 2, n. 2 ,  ab obligatione 
respondendi eximuntur: ( 1 )  clerici, quod attinet ad 
ea quae ipsis manifestata sunt ratione sacri ministe
rii; civitatum magistratus, medici, obstetrices, advo
cati, notarii aliique qui ad secretum officii etiam 
ratione praestiti consilii tenentur, quod attinet ad 
negotia huic secreto obnoxia; (2)  qui ex testifica
tione sua sibi aut coniugi aut proximis consangui
neis vel affinibus infamiam, periculosas vexationes, 
aliave mala gravia obventura timent. 

§ 1. Witnesses must tell the truth to a judge who lawfully questions them. 
§ 2. Without prejudice to the provisions of can. 1550 § 2 n. 2 the following 

are exempted from the obligation of replying to questions: 
1 ° clerics, in those matters revealed to them by reason of their sa

cred ministry; civil officials, doctors, midwives, advocates, nota
ries and others who are bound by the secret of their office, even 
on the ground of having offered advice, in respect of matters sub
ject to this secret; 

2° those who fear that, as a result of giving evidence, a loss of repu
tation, dangerous harassment or some other grave evil will arise 
for themselves, their spouses, or those closely related to them by 
consanguinity or affinity. 

SOURCES: § 1: c. 1755 § 1; PrM 121 § 1 
§ 2: c. 1755 § 2; PrM 121 § 2 

CROSS REFERENCES: cc. 1527 § 1, 1528, 1455 § 3, 1562, 1598 § 1 

COMMENTARY ------

Juan Jose Garcia Failde 

The list given in § 2, 1 ° is not exhaustive ( others, such as pharmacists, 
etc., are included).1 This is implied by the words "and others." 

The obligation to tell the truth is violated not only by telling a false
hood, but also by concealing the truth. 2 

1. Cf. F. ROBERTI, De Processibus, II (Rome 1926), p. 43. 
2. Comm. 15 (1984), p. 65. Canon 1755 § 1 CIC/1917 said so expressly. 
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But not everyone who is obligated to answer is obligated to tell the 
whole truth in their answer (which is not to say that they may legitimately 
lie). Persons covered under § 2 are "exempted" (dispensed) by the law it
self from the obligation to answer if it involves secrets of office (but not 
other matters) and matters whose disclosure would result in grave harm 
to themselves or their relatives. 

Persons covered by the phrase "without prejudice to the provisions 
of can. 1550 § 2"  are not "exempted" (dispensed) from this obligation, 
properly speaking; rather, they cannot even be admitted as witnesses by 
virtue of the fact that they are juridically incompetent to be witnesses. The 
provisions given in c. 1548 § 2 excuse them from answering on certain 
matters, but they do not excuse them from appearing in a case as wit
nesses. On the other hand, the provisions mentioned in c. 1550 § 2 prohibit 
them from appearing as witnesses in a case. 

In no case is a witness obligated to answer a judge truthfully if the 
judge asks "illegally" by virtue of the judge himself (if he is incompetent, 
for example), the purpose (if the question is irrelevant, for example, or if it 
involves something a witness must keep secret, etc.), or the manner (if a 
witness is asked a question in a place other than where said witness is to 
give testimony, for example, or if the question is deceptive, etc.).3 

A witness who is "exempt" from the obligation to answer must in
form the judge of the reason why he believes himself to be exempt from 
answering ( c. 1557). 

The secret mentioned in § 2, 1 ° is the secret of office or a profes
sional secret that has been "entrusted" in an express or tacit prior agree
ment to someone of that office or profession by virtue of that office or 
profession. A person who has been told something by someone for the 
purpose of obtaining advice rather than because of that person's office or 
profession falls under a secret similar to a professional secret that that 
person "is not obligated" to answer on such matters; rather, "the law ex
empts them" from answering on those matters. This means that if they had 
not been exempted by the law, they would have been obligated to answer 
on such matters. 

The obligation to keep professional secrecy in a case is a require
ment for the common good, 4 but this requirement for the common good 
ceases and a professional secrecy may be disclosed in a case if the person 
confiding that secret authorizes disclosure. The restrictive clause under 
which c. 1550 § 2,2 ° does not allow exemption from sacramental secrecy 
upon a penitent's request to disclose said secret in a case is not in c. 1548 

3. Cf. J. NOVAL, Commentarium Codicis Juris Canonici, Libr. IV: De Processibus, 
Pars I. De iudiciis (Turin-Rome 1920), p. 302, no. 434 and p. 326, no. 461 ;  I. GORDON, De 
iudiciis in genere, II, Pars dynamica. Ad usum privatum (Rome 1972), p. 31, no. 130. 

4. Cf. A.M. ARREGUI, Summarium Theologiae Moralis (Bilbao 1934), p. 252, no. 434. 
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§ 2,1 ° ;  therefore, as Provida Mater 121 § 2,1 ° expressly provided, I believe 
that professional secrecy is not binding in cases in which persons obli
gated to keep said secrecy "have been released by the interested parties 
from the obligation to keep the secret and prudently judge that they can 
testify." 

Upon release from this obligation, a witness not only may, but must, 
inform the judge of what he or she knows that was covered by profes
sional secrecy, 5 since he or she is now subject to the general rule given in 
c. 1548 § 1: "Witnesses must tell the truth to a judge who lawfully ques
tions them." 

There are also things that fall under other kinds of secrecy : a) se
crets "confided" to someone, and agreed expressly or tacitly with some
one as a private person ( a friend, for example) before confiding in him or 
her; b) secrets "promised" by a person who received the confidence after 
giving the promise; c) and "natural" secrets required by the nature of the 
matter itself. Are witnesses obligated to answer truthfully when asked 
about matters falling under one of these secrets? The answer seems to be 
as follows: 

a) There is no obligation to disclose what is known as a "confided" 
secret (secretum commissum), except when keeping the secret would re
sult in grave public harm that could only be prevented by disclosing the 
secret; 

b) There is no obligation to tell the truth about what is known as a 
"promised" secret ( secretum promissum) or a natural secret. 6 

Both c. 1548 § 2,1 ° and c. 1550 § 2 mention "advocates," but the word 
is used with a different meaning in these two canons. In the first canon, it 
means an "advocate" subject to secrecy of office, and in the second canon, 
it means "advocate" in the sense of a litigant's assistant. What is said of the 
former is therefore different from what is said of the latter. 

Paragraph 2 ,  2° mentions grounds that exempt a person from the ob
ligation to answer a judge by virtue of the private good of the witness or of 
his relatives. The use of the term "closely related" in the CIC avoids deter
mining the degree of consanguinity or affinity, thereby leaving that deter
mination up to the prudent discretion of the judge. 

5. Cf. F.X. WERNZ-P. VIDAL-F.M. CAPPELLO, Ius Canonicum. De Processibus (Rome 1949), 
p. 417, no. 463. In this case, according to Cappello, the witness cannot do that unless the law 
or the public good require it: F.M. CAPPELLO, Summa Juris Canonici, III, De Processibus, 
delictis et poenis (Rome 1948), p. 204, no. 242. 

6. Cf. F.X. WERNZ-P. VIDAL-F.M. CAPPELLO, Jus Canonicum . . .  , cit., p. 416, no. 463 with 
notes 22 and 23; M. LEGA-V. BARTOCCETII, Commentarius in iudicia ecclesiastica, II (Rome 
1950), p. 663, no. 5; S. GOYENECHE , De Processibus, Fasc. alter, pro manuscripto (Rome 
1959), p. 38, no. 20. 
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ART. 1 

Qui testes esse possint 

ART. I 
Those Who Can Be Witnesses 

Omnes possunt esse testes, nisi expresse iure repellan
tur vel in totum vel ex parte. 

Everyone can be a witness, unless expressly excluded, whether wholly or 
in part, by the law. 

SOURCES: c. 1756; PrM 118 

CROSS REFERENCES: cc. 221, 223 

COMMENTARY ------
Juan Jose Garcia Failde 

This canon contains one general principle and one exception. 

The general principle is that anyone can be a judicial witness: men, 
women, the faithful, non-believers etc. This means that in principle, every
one is considered "competent" to testify in a case. Therefore, everyone is 
primarily considered "suitable" by virtue of their knowledge, "free of all 
suspicion" by virtue of their uprightness, and "competent" under the law. 
Admitting a person as a witness under this general principle shows a will
ingness to lend credence to that person and thereby honor him or her. 

The exception is this: the only persons who cannot be witnesses are 
those who are expressly disqualified by natural or positive law, in whole 
(in all cases insofar as minors are concerned) or in part (for some cases, 
such as priests, on the grounds of being someone who was bound by pro
fessional confidences regarding the issue in dispute in said case). 

Upon the appearance of a witness to be admitted, it is not necessary 
to prove positively that that witness is qualified, but in order to be auto
matically disqualified or to be disqualified upon formal petition, it is 
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necessary to prove positively that that witness cannot satisfy one of the 
requirements for admission as a witness, in any case in general or in a spe
cific case in particular. 

There is an obligation to automatically disqualify witnesses pre
sented by parties if it is determined with certainty that the witnesses are 
prohibited from testifying in any case or at least in the case in question, 
except for the possibility of admitting witnesses who may be admitted in 
spite of being excluded by law, such as persons under fourteen and those 
of feeble mind ( c. 1550 § 1 ). 
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§ 1.  Ne admittantur ad testimonium ferendum minores 
infra decimum quartum aetatis annum et mente de
biles; audiri tamen poterunt ex decreto iudicis, quo 
id expedire declaretur. 

§ 2. Incapaces habentur: ( 1 )  qui partes sunt in causa, aut 
partium nomine in iudicio consistunt, index eiusve 
assistentes, advocatus aliique qui partibus in eadem 
causa assistunt vel astiterunt; ( 2 )  sacerdotes, quod 
attinet ad ea omnia quae ipsis ex confessione sacra
mentali innotuerunt, etsi poenitens eorum manifes
tationem petierit; immo audita a quovis et quoquo 
modo occasione confessionis, ne ut indicium quidem 
veritatis recipi possunt. 

§ 1. Minors under the age of fourteen years and those who are of feeble 
mind are not admitted to give evidence. They can, however, be heard 
if the judge declares by decree that it would be appropriate to do so. 

§ 2. The following are deemed incapable of being witnesses: 
1 ° the parties in the case or those who appear at the trial in the name 

of the parties; the judge and his assistant; the advocate and those 
others who in the same case assist or have assisted the parties; 

2° priests, in respect of everything which has become known to 
them in sacramental confession, even if the penitent has asked 
that these things be made known. Moreover, anything that may in 
any way have been heard by anyone on the occasion of conf es
sion, cannot be accepted even as an indication of the truth. 

SOURCES: § 1: cc. 1757 § 1, 1758; PrM 119 § 1, 120 
§ 2: cc. 1757 § 3, 1974; PrM 119 § 3, 122 

CROSS REFERENCES: c. 97 § 1 

CO MMENTARY ------

Juan Jose Garcia Failde 

The entire probative value of a witness rests on the dual presump
tion of his/her knowledge and veracity with respect to the matter on 
which he/she is to testify. It is therefore necessary to exclude anyone from 
being a witness that likely or certainly has insufficient knowledge or ho
nesty with respect to said matter or if a witness has knowledge and is hon
est, but may have a propensity to adulterate the truth (by virtue of a close 
relationship to one of the parties, for example, etc.). 
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The canon thus: 1) in principle, prohibits admitting as witnesses per
sons described in C/C/1917 as "incapable," i.e., children under 14 and the 
feeble-minded, on the presumption that they do not have sufficient aware
ness or knowledge; 2) considers witnesses juridically incapable ( and such 
witnesses therefore cannot be admitted to testify) that are presumed to be 
susceptible to the danger of being partial or partisan (persons listed under 
§ 2 ,  1 °), and persons juridically disqualified by virtue of public order on the 
grounds that admitting those persons would gravely harm public order if 
they revealed what they knew in a case because of the means by which 
they acquired that knowledge (these persons are listed § 2 ,2 °). 

The legislator prefers that children under 14 and the feeble-minded 
not be admitted to testify, without doubt because of their peculiar psycho
logical condition. Canon 1757 C/C/1917, stating that children "who have 
not yet reached puberty" were excluded from testifying, gave rise to a de
bate on whether girls were being discriminated against in comparison 
with boys, since the children who had not yet reached puberty by 14 pur
suant to c. 88 § 2 C/C/19 17 were boys, whereas girls reach puberty at 12. 
This debate was resolved by the wording used in the new c. 1550 § 1. This 
general prohibition does not apply to persons over 14 testifying about 
something they learned with due capacity when they were under 14. The 
feeble-minded include not only those who are congenitally mentally im
paired to a greater or lesser extent, but also those suffering mental defi
ciencies for any reason, such as senility, alcoholism, drug addiction, etc. 

Does this cover the blind, the deaf and the mute? Not necessarily; it 
is obvious that being blind, for example, does not prevent a person from 
properly learning something by hearing. On the other hand, if a blind per
son is to testify about something whose perception is dependent upon the 
sense that person has lost, he/she could not be admitted to testify on this 
matter, assuming, of course, the event in question occurred after the per
son lost his sight. 1 

The canon allows a judge to admit such persons (children under 14 
and the feeble-minded) to testify; however, it does not provide any guide
lines at all for properly weighing testimony given by such persons that are 
admitted to testify. Canon 1758 C/C/19 17 said that such persons' testi
mony would be taken only as an indication and accessory to the truth, 
which is to say that it would not have the weight proper to testimony in 
the strict sense, but would only be a sign, a harbinger or an indication, 
etc., of events, circumstances or details, which must be legitimately 
proved (as constituting an indicator), and the value of an accessory, i.e., a 

1. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, II (Rome 1950), 
p. 669, no. 4 sub d; F.X. WERNZ-P. VIDAL-F.M. CAPPELLO, /us Canonicum. De Processibus 
(Rome 1949), p. 419,  no. 466, sub b; S. GOYENECHE, D e  Processibus, Fasc. alter, pro 
manuscripto (Rome 1959), p. 41, no. 24. 
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reinforcement or an auxiliary to other elements of proof, in order to be 
given more weight. 2 

It would be appropriate, then, to give some psychological consider
ations that could be used to weigh such testimony properly: 

1. Children under 14: a) In general, children are willing to testify sin
cerely and objectively; b) they also have a good ability to observe and re
member; but c) they have imaginations so lively as to lead them to invent 
more or less likely events and to give only subjective interpretations of 
events they cannot understand; d) they easily fall victim and are highly 
susceptible to suggestions from others and of their own; e) they lack due 
perseverance and due consistency; they lack the ability to concentrate, 
i.e., they cannot focus their attention on a single topic for a long time; 
f) their judgment is so weak that only with great difficulty do they under
stand the importance and consequences of their testimony; g) to which 
should be added their difficulty, at times perceptible, in expressing exactly 
what they know; 

2. The feeble-minded: It will suffice to mention their frequent lapses 
of attention, memory, critical judgment, sense of responsibility, etc.; their 
susceptibility to suggestions from others and of their own; their proclivity 
to become upset upon interrogation, etc. 

Canon 1550 § 1 itself assumes that persons over 14 that are not 
feeble-minded are competent witnesses solely by virtue of having come of 
age and having no mental deficiencies. However, no one is blind to the fact 
that such a huge group of people includes many kinds of persons with dif
ferent psychologies. From the psychological point of view, for example, 
suffice it to mention how different a teenager, a young adult and an elderly 
person are, etc.; and each of these age groups comprises a diversity of 
temperaments, some being serious thinkers and others being shallow, 
some observant and others distracted, some meticulous and others unfo
cused, some are detail-oriented and others are not, some extreme and 
some moderate, some are chronic liars, etc.3 

Parties to a case and their proxies, such as the parties' curators or 
procurators may not be witnesses in the same case, for the reason that a 
witness must be unrelated to the case. Also, judges and their assistants in 
a case may not be witnesses in the same case, since a witness must be 
someone other than court personnel. Judges' assistants include auditors 
or instructors, assessors, notaries, etc. 

Persons who assisted either party to a case, such as advocates or 
procurators, etc., may not be witnesses in the same case, either. This does 
not apply to persons who, in their capacity as advocates, for example, 

2. Cf. L. DEL AMO, Valoraci6n de los testimonios en el proceso can6nico (Salamanca 
1969), pp. 43-44. 

3. Cf. J.J. GARCIA FAILDE, Manual de psiquiatria forense can6nica (Salamanca 1991), 
p. 447. 
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assisted either party before the case was introduced or to persons who, in 
their capacity as advocates or procurators, for example, assisted either 
party in other cases. If by virtue of having done so, an advocate or procu
rator learns something under the shield of professional secrecy, they may 
be excused under c. 1548 § 2 ,2 ° , from having to testify thereon in that 
other case. 

When I mention "cause" here, I mean any instance of a case, so that 
judges and their assistants and the advocates and procurators who pro
vided assistance to either party in a case not only cannot be witnesses in 
the instance of the case in which they are or were judges or court person
nel or are or did assist either party; neither can they be witnesses in the 
supplementary instruction at another instance (the appeal, for example, of 
the same case).4 If in fact any of those persons do testify in that case in 
spite of their juridical incompetence to do so, their testimony shall have 
no probative value. However, it seems to me that such persons would not 
be incompetent to give testimony in a case in which they had served as a 
judge, etc., on the procedure that was followed in the case or on records 
of the case in the event, for example, that either party questions those pro
cedures or records. 

Accordingly, c. 1550 § 2 ,2 ° stipulates that a priest is incompetent to 
testify about what he has learned in confession, etc.; I say "about what he 
has learned in confession" and not only about any "sins" that may have 
been confessed to him. In this regard, anyone else who learned anything 
said at confession, such as interpreters or someone who overheard, shall 
be considered the same as the confessor. 

Confessors may not testify on what they have learned in confession 
even if a penitent requests a confessor to serve as a witness to testify on 
what was learned in confession. Such requests by a penitent would 
amount to a release from the sacramental seal, which, in the common 
opinion of theologians, cannot be done by penitents. 5 It is clear, however, 
that anyone who is or has been confessor to either party may be called as 
a witness to testify on matters learned by that witness outside confession. 

Testimony given in violation of the prohibitions contained in c. 1548 
§ 2 and c. 1550 § 2 shall be illegal and thus inadmissible (c. 1527 § 1). 

The autonomous term "suspect" witnesses has been removed from 
the new CIC (cf. c. 1757 § 2 CJC/1917), but this does not prevent one party 
from objecting to a witness on the grounds of any of the reasons that 
would have made that person a "suspect" witness in the past, such as pub
lic and grave enmity toward that party. 

4. Cf. coram JULLIEN, January 12, 1935, in SRR Dec 27 (1935), p. 19. 
5. Cf. Comm. 11 (1979), p. 110; J.J. GARCIA FAILDE, Nuevo Derecho Procesal Canonico, 

Estudio sistematico-analitico comparado (Salamanca 1992), p. 150. 
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ART. 2 
De inducendis et excludendis testibus 

ART. 2 
The Introduction and the Exclusion of Witnesses 

Pars, quae testem induxit, potest eius examini renunti
are; sed adversa pars postulare potest ut nihilominus tes
tis examinetur. 

A party who has introduced a witness may forego the examination of that 
witness, but the opposing party may ask that the witness nevertheless be 
examined. 

SOURCES: c. 1759 § 4; PrM 132 § 1 

CROSS REFERENCES: c. 1524 

COMMENTARY ------
Juan Jose Garcia Failde 

This has to do with renouncing the future examination of a witness 
(not the rejection of a witness) introduced by the renouncing party (not 
renouncing the examination of witnesses introduced by the opposing 
party, the defender of the bond or the judge). 

It could be argued that the party that introduced the witness has the 
right to renounce examining that witness and the consequent duty of the 
judge to admit such a renunciation even if the opposing party requests 
that the witness be examined, but it must not be forgotten that the oppos
ing party has acquired a right (by virtue of the procedural relationship cre
ated between the parties and between the parties and the judge) that can 
be enforced, in spite of renunciation, by demanding that the witness who 
might be favorable to the opposing party be examined. 
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It is quite another matter whether a judge is necessarily obligated to 
grant the renouncing party's petitions more readily than the opposing 
party's petitions or vice versa. It is reserved to the judge to grant, at his 
free discretion, either party's petitions, depending on the weight given to 
the parties' reasons. 
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§ 1. Cum probatio per testes postulatur, eorum nomina 
et domicilium tribunali indicentur. 

§ 2.  Exhibeantur, intra terminum a iudice praestitutum, 
articuli argumentorum super quibus petitur testium 
interrogatio; alioquin petitio censeatur deserta. 

§ 1. When proof by means of witnesses is sought, the names and domicile 
of the witnesses are to be communicated to the tribunal. 

§ 2. The propositions on which the interrogation of the witnesses is re
quested, are to be submitted within the time-limit determined by the 
judge; otherwise, the request is to be deemed abandoned. 

SOURCES: § 1 :  c. 1761 § 1; PrM 125 § 1 
§ 2 :  c. 1761; CodCom Resp. IV, 12 mar. 1929 ; PrM 125 § 2 

CROSS REFERENCES: cc. 1432, 1452 § 2, 1465 § 2, 1526 § 1, 1533, 1561, 
1564, 1565 

CO MMENTARY ------

Juan Jose Garcia Failde 

Canon 1761 CIC/1917 provided that if the names and addresses of 
witnesses and the matters about which they are to be examined are not 
given in the petition for evidence, the judge was to give the petitioner a 
deadline for providing that information, and if the petitioner did not do so, 
the petition was to be considered abandoned (but this did not preclude 
the judge from admitting the petition with just cause upon being resubmit
ted again). 

Provida Mater 125, substantially echoed c. 1761 CIC/19 17, omitting 
the clause mentioning withdrawal of the petition. 

The new c. 1552 also omits this clause with respect to giving names 
and addresses of witnesses, but not with respect to giving the matters on 
which those witnesses are to be examined. However, if a party does not 
give the witnesses' names and addresses upon submitting a petition for ev
idence, I do not see any reason preventing the judge from giving that party 
a deadline for submitting this information and a warning that the petition 
will be considered abandoned if the deadline is not met. 

The need to indicate witnesses' names and addresses for citation 
purposes is clear, as is the need to submit the matters on which witnesses 
are to be examined, at least if the witnesses are to be useful ( cf. c. 1527 
§ 1). 
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1553 Iudicis est nimiam multitudinem testium refrenare. 

It is for the judge to curb an excessive number of witnesses. 

SOURCES: c. 1762 ; PrM 123 § 2 

CROSS REFERENCES: cc. 1527 , 1547 

C OMMENTARY ------

Juan Jose Garcia Failde 

The effectiveness of witnesses does not lie in a greater or lesser 
number of witnesses, but rather in the greater or lesser weight given them. 
Many witnesses may prove nothing if, for example, they are not credible, 
do not say anything or do not say anything other than insignificant things, 
etc. On the other hand, a small number of witnesses may prove much if, 
for example, they are truthful and describe specific things they witnessed 
that are relevant to the case, etc. 

A judge, at his discretion, may determine when the number of wit
nesses introduced is excessive, based on the witnesses' quality and the se
riousness of the matter. 

There is no appeal against a judge's decree limiting the number of 
witnesses, 1 since obviously this decree is not a final sentence and neither 
hinders nor terminates proceedings in any other grade of the process 
(c. 1618 in connection with c. 1629 ,4°). 

It could be argued that a litigant who disagrees with the limiting of 
his/her witnesses can make us of the well-known issue of "right to appeal" 
( c. 1631), since such limitation is equivalent to excluding the witnesses 
that are not admitted. However, a judge in fact is not excluding any wit
ness, but rather ordering a party to exclude the witnesses he/she wants 
and although it is the judge that excludes those witnesses because he con
siders them useless or superfluous, if a party urges the judge to admit a 
denied testimony, the judge would have to decide the petition "with maxi
mum expedition" ( c. 1527 ) and this decision would not be able to be ap
pealed (c. 1629 ,5°). 

1. Cf. J. NOVAL, Commentarium Codicis Juris Canonici, Libr. IV: De Processibus, 
Pars I. De iudiciis, (Turin Rome 1920), p. 334, no. 477.; S. GOYENECHE, De Processibus, 
Fasc. alter, pro manuscripto (Rome 1959), p. 45, no. 25, II. 
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Antequam testes examinentur, eorum nomina cum parti
bus communicentur; quod si id, prudenti iudicis existima
tione, fieri sine gravi difficultate nequeat, saltem ante 
testimoniorum publicationem fiat. 

Before witnesses are examined, their names are to be communicated to 
the parties. If, in the prudent opinion of the judge, this cannot be done 
without great difficulty, it is to be done at least before the publication of 
the proofs. 

SOURCES: c. 1763 ; PrM 126 

CROSS REFERENCES: cc. 1555, 1598 § 1 

CO MMENTARY ------

Juan Jose Garcia Failde 

The purpose of giving notification of the names is to give the parties 
an opportunity to object to any of them. However, c. 1555 does not seem 
to authorize any such objection once a witness has given testimony. If, in 
fact, notification of names is given after the witnesses give their testi
mony, which is allowed under c. 1554, can the right to object be exer
cised? 

According to c. 1765 CIC/1917, the obligation to give notification of 
the names was incumbent upon the litigants, but the new c. 1554 implies 
that it is the judge who decides whether he will give notification or the 
parties will do so. The judge has the power to decide that notification of 
the names not be given before the witnesses are examined if he believes it 
cannot be done before they give their testimony without great difficulty, 
such as the danger, for example, that the opposing party might try to pre
vent a witness from telling the truth by threatening reprisals or offering 
bribes, etc. 

If a witness only agrees to give testimony on the condition that his 
name not be given to one or both parties, a judge may agree and keep that 
witness's name confidential.1 Provida Mater 130 § 2 seems to say the 
same thing. By analogy, the new c. 159 8  § 1 on the judge's power not to 

1 .  Cf. F.M. CAPPELLO, Summa Juris Canonici, III, De Processibus, delictis et poenis 
(Rome 1948), p. 2 15, no. 258 bis; I. GORDON, De iudiciis in genere, II, Pars dynamica. Ad 
usum privatum (Rome 1972), p. 63; J.M. PINNA, Praxis Judicialis Canonica (Rome 1952), 
p. 65. 
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reveal to anyone a given procedural act in cases involving the public good 
in order to avoid very serious dangers may also apply. But as c. 159 8  § 1 
expressly states, even in this case, "the right of defense [must] always re
main intact." Consequently, if notification of that act is not given to any
one, anyone whatsoever, and if that act is important to the case and 
influences the decision in the case, I do not see how this right of defense 
can be kept intact, unless the judge foregoes using it to reach his decision 
and to decide the case. 

If it is only one or both parties to whom no notification of the act is 
given, then keeping the act secret might, in principle, be compatible with 
keeping the right of defense intact in a case in which the act has weight 
with respect to the decision and the judge uses it in reaching his decision 
if the judge discloses the act to the respective advocate/procurator, requir
ing that advocate/procurator swear that he will keep the act secret as 
Provida Mater 130 § 1 mentioned above would seem to suggest. However, 
can an advocate/procurator keep that act secret, under oath, from his cli
ent? Can advocates/procurators submit valid evidence refuting what a se
cret witness would say if the advocates/procurators do not tell their client 
that the witness is going to testify? In this case, can advocates/procurators 
lawfully exercise a hypothetical objection to the witness? 

There is another issue: is there an obligation to notify a party of 
items submitted by the other party for the judicial examination of its wit
nesses? 

The canons do not say anything about this. But with respect to a cer
tain custom influenced by civil procedure that is followed in some places, 
the CPI responded on March 12, 19 29 , that this practice could continue so 
long as it does not involve the danger of bribes. 2 This notification may 
then be continued by avoiding this or similar dangers. 

In certain Spanish ecclesiastical curias, influenced by the civil foren
sic system, a second interrogatory by the opposing party is still being ad
mitted in order to refute the answers to the first interrogatory. I want to 
point out that the more helpful a second interrogatory is, the more it con
tributes to ascertain, facilitate and ensure the truthfulness of testimony. 
But usually, second interrogatories produce the opposite effect by pre
cluding, complicating or obscuring the truth by virtue of the judge's pas
sivity, or by conducting the second interrogatory not by cross-examination 
on each fact and circumstance, but by repeating the examination, first in 
the initial interrogatory, without interruption, and then in a second inter
rogatory, also without interruption. 

2. Cf. E.F. REGATILLO, Interpretatio et Iurisprudentia Codicis Juris Canonici (Santan
der 1949), p. 520, no. 695. 
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Firmo praescripto can. 1550, pars petere potest ut testis 
excludatur, si iusta exclusionis causa demonstretur ante 
testis excussionem. 

Without prejudice to the provisions of can. 1550,  a party may request that 
a witness be excluded, provided a just reason for exclusion is established 
before the witness is examined. 

SOURCES: c. 1764; PrM 131 

CROSS REFERENCES: cc. 1451 § 1, 1550,  1551, 1629 ,5° 

COMMENTARY ------

Juan Jose Garcia Failde 

This canon, then, provides that the exclusion of other witnesses may 
be requested by the parties and excluded by the judge in addition to wit
nesses who are legally not admitted because they are unfit or incapable 
under c. 1550 , and who must be excluded either ex officio as provided 
under c. 1764 § 1 C/C/1917 or at the initiative of either party or tribunal of
ficials who are allowed to do so by law. 

An objection is not to be confused with exclusion: objection is an ex
ception against a witness by one party that is made so that the judge will 
exclude that person from serving as a witness. Exclusion is an act 
whereby a judge prohibits a witness from giving testimony. 

The objection of a witness is a type of exception which seems to be 
akin to a dilatory and preemptory exception. 

Canon 1764 §§  2 and 3 CIC/19 17 distinguished two types of objec
tions of a witness: a motion by one party against a witness introduced by 
the opposing party (§ 2) and a motion by one party against one of his/her 
own witnesses (§ 3). This second type of objection is totally different from 
the type of objection provided under c. 1754 § 4 C/C/19 17, which con
sisted of foregoing the examination of a witness by the party that intro
duced the witness. 

Canon 1555 does not expressly mention these two types of objection 
(although the objection it mentions is clearly different from renouncing 
the examination of a witness as mentioned under c. 1551). But c. 1555 
uses wording that is broad enough ("a party may request that a witness be 
excluded") to cover both types of aforementioned objections, i.e., the 
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objection by one party to the other party's witness and the objection by 
one party to his/her own witness. 

The same requirements apply to either type of objection, i.e., show
ing just cause for the objection before the witness is judicially examined 
( c. 1555); it is no longer necessary that the cause of objection occur after
ward for a party to object to his/her own witness. The former legislation 
did not consider it enough to allege that the cause existed at the time the 
witness was introduced, but that the party was unaware of it ( c. 1764 § 3 
CJC/19 17 and PrM 132 § 2). 

Exception of suspicion against a witness may arise from many rea
sons, which the canon does not list, but leaves to the prudent discretion of 
the judge (the canon only says that it has to be a just cause). It is incum
bent upon the objecting party to allege and prove that cause within the 
time limit set by the judge before the witness is examined, but it is for the 
judge to determine whether or not a just cause exists. 

Some such causes are given below: 

a) fervent interest in favoring or harming one of the parties; 

b) the witness has been coached and prepared in advance; 

c) the witness has been bribed with gifts, promises, etc.; 

d) the witness is a servant, aide or subordinate of one of the parties 
and likely does not have the freedom or liberty to give testimony against 
his employer, supervisor or superior. These witnesses are not suspect by 
virtue of being servants, etc., but this does not prevent a party from reject
ing them on the grounds that said witnesses may be influenced by virtue 
of affection, economic dependency, subordination at work, etc. 

Canon 1555 says that disqualification may only be proposed if a just 
cause is shown before the witness testifies. Objection of a witness, then, 
would not be possible on the grounds of a cause that occurs after the wit
ness has testified or a cause that existed before, but was alleged and 
shown after the witness testifies. What reason would there be for requir
ing that a just cause for disqualification be shown prior to examining the 
witness if the argument, assuming it were allowed, and resolution thereof 
could take place after the witness testifies? I believe, then, that the intent 
of this new canon is that this hypothetical argument and resolution should 
take place before the witness testifies ( a radical change has taken place in 
this matter since earlier legislation: see c. 1764 CJC/1917 and PrM 131). 
This is consistent with the fact that the CIC Preparatory Commission con
sidered it unnecessary (it being obvious) to retain the paragraph reiterat
ing that the argument (and thus the ensuing resolution thereof) on 
disqualification must take place prior to the findings in the cause, 1 since 
the requirement that the argument and resolution of disqualification prior 

1. Cf. Comm. 11 (1979), p. 1 12. 
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to the findings in the cause is not having to make that argument/resolution 
after a witness has been heard in the case. The following sequence could 
easily happen: the argument, if admitted, is heard and the issue of disqual
ification is settled; if the witness is not disqualified, that witness is exam
ined; and the findings in the case are handed down at a later date. 

The decision, whether affirmative or negative, made on this matter 
by the judge cannot be appealed, since it is analogous to a decision set
tling the objection of a judge (c. 1449 § 1), and that decision, which should 
be made with maximum expedition (c. 1451 § 1) cannot be appealed 
(c. 1629 ,5°). 
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1556 Citatio testis fit decreto iudicis testi legitime notificato. 

The summons of a witness is effected by a decree of the judge lawfully no
tified to the witness. 

SOURCES: c. 1765 

CROSS REFERENCES: cc. 1507 § 4, 1509 

COMMENTARY ------

Juan Jose Garcia Failde 

A citation is not an "invitation," but an "order" to appear in court. 
A citation must be decreed by a judge and lawfully served in terms of 

c. 1509 .  The citation decree must contain the citation itself, the name of 
the judge ordering the citation, the full name and address of the person 
being cited, the reason (at least in general) for the citation, and the names 
of the petitioner and respondent (c. 1715 CJC/1917). 

The fact that c. 1557 orders a witness who is legitimately excused to 
notify the judge of the reason for not appearing assumes that a witness is 
informed upon being cited of the matter on which the witness will be judi
cially examined. 

In order to inform a witness about the cause in general terms, it is 
obviously not necessary to provide the witness with the specifics he/she 
will be asked upon examination. Canon 1565 § 1, in principle, prohibits in
forming a witness, before he testifies, of the formulation of the "interroga
tories." Cardinal M. Lega, distinguishing between "interrogatories" and 
"questions" or "queries," was inclined to hold that the law allowed inform
ing a witness of questions or queries before the witness was examined, but 
prohibited informing witnesses of "interrogatories"1 before the examina
tion. However, whatever the practice may have been in the past, the terms 
"questions," "queries" and "interrogatories" are used interchangeably to
day.2 

Anything that might "instruct," "forewarn," "prepare" or "coach," 
etc., a witness so as to make a witness "suspect" must be avoided, as well 
as anything that taints one's memory or testimony or obligates one in one 

1. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, II (Rome 1950), 
p. 692, no. 2. 

2. Cf. I. GORDON, De iudiciis in genere, II, Pars dynamica. Ad usum privatum (Rome 
1972), p. 32; F. ROBERTI, De Processibus, II (Rome 1926), p. 20, no. 321 and p. 62, no. 347. 
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way or another to say what is wanted, etc., rather than what one knows. 
The most that can be allowed in this regard is what is permitted under 
c. 1565 § 2 :  that is to say, if the facts on which a witness is to testify are so 
remote that testimony could not reliably be given without first refreshing 
the memory, the judge may "prepare" a witness on some points if the judge 
believes he can do so with no risk, such as subornation, etc., for example, 
but this is to be done at the time testimony is taken, not when a witness is 
cited. 

Omission of lawful summons of a witness may be remedied by the 
spontaneous appearance of the witness under c. 1711 CIC/1917 , and as 
may be seen, by analogy with cc. 1507 § 3 and 1512 CIC on the appearance 
of a litigant who was not lawfully summoned. The witness cannot be qual
ified as a spontaneous witness by virtue of a spontaneous appearance, 
since a spontaneous witness or a witness that offers to testify without 
being introduced as a witness is not the same as a witness introduced as 
such who appears to testify without having been cited. 

A witness that has not been lawfully cited has no obligation to ap
pear or to justify not appearing ( c. 1577). 
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1557 Testis rite citatus pareat aut causam suae absentiae iu
dici notam faciat. 

A properly summoned witness is to appear, or to make known to the judge 
the reason for being absent. 

SOURCES: c. 1766 § 1; PrM 127 § 1 

CROSS REFERENCES: cc. 1548, 1549 , 1550 

COMMENTARY ------

Juan Jose Garcia Failde 

This obligation to obey is an obligation to appear in court, with the 
understanding that a witness must appear to give testimony (which is not 
the same thing as telling the whole truth, which I shall cover below). 

This obligation flows from the fact that the public good requires an 
unexcused qualified witness to lend assistance so that justice may be ad
ministered correctly. 

Witnesses that are incapable under c. 1550 § 2 do not have this obli
gation to obey by appearing and testifying in court, even if summoned 
to do so. Witnesses considered incapable under cc. 1550 § 1 and 1548 
(whether the witnesses mentioned under c. 1548 are or are not obligated 
to tell the whole truth is another issue), when lawfully cited, and all other 
witnesses who are not excluded ( cf. c. 1549 ), have this obligation to ap
pear and testify in court, although they may have a reason (such as, for ex
ample, illness, a trip already planned that cannot be rescheduled, etc.) that 
would excuse them from appearing at the appointed place, date and time. 

In any case, a witness who is excused from appearing or answering 
questions must inform the judge of the reason why he/she believes he/she 
is excused from appearing or from answering questions. 

The faculty conferred upon a judge under c. 1766 § 2 CJC/19 17 to 
punish a witness that fails to appear for no lawful reason or who appears 
and then refuses to answer questions no longer exists. 
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ART. 3 
De testium examine 

ART. 3  
The Examination of Witnesses 

§ 1 .  Testes sunt examini subiciendi in ipsa tribunalis 
sede, nisi aliud iudici videatur. 

§ 2.  Cardinales, Patriarchae, Episcopi et ii qui, suae civi
tatis iure, simili favore gaudent, audiantur in loco ab 
ipsis selecto. 

§ 3. Iudex decernat ubi audiendi sint ii, quibus propter 
distant i a m ,  morbum aliudve impedime nt u m  
impossibile vel difficile sit tribunalis sedem adire, 
firmis praescriptis cann . 1418 et 1469 § 2.  

§ 1.  Witnesses are to be examined at the office of the tribunal unless the 
judge deems otherwise. 

§ 2. Cardinals, patriarchs, bishops, and those who in their own civil law 
enjoy a similar favour, are to be heard at the place selected by them
selves. 

§ 3. Without prejudice to the provisions of cann. 1418 and 1469 § 2, the 
judge is to decide where witnesses are to be heard for whom, by rea
son of distance, illness or other impediment, it is impossible or diffi
cult to come to the office of the tribunal. 

SOURCES: § 1 :  c. 1770 § 1 
§ 2 :  C. 1770 § 2,1 ° ; PrM 98 § 1 
§ 3 :  c. 1770 § 2,2 °-4 ° ; PrM 98 § 2 ;  SCDS Regulae, 7 maii 1923, 
24 § 1 

CROSS REFERENCES: cc. 1418, 1437, 1468, 1469 
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C OMMENTARY ------

Feliciano Gil de las Heras 

The general norm of this canon is that witnesses are to be heard at 
the office of the tribunal. It is the witnesses that are to go to the judge, not 
the judge who is to go to the witnesses. The reason for this norm is simple 
common sense. The norm thus does not suffer the inflexibility of nullity if 
it is not followed. The proof of this is the number of exceptions mentioned 
in the canon itself. And many of these exceptions are because the general 
norm itself is not practical in certain concrete cases. Thus § 1 of the canon 
says "unless the judge deems otherwise" when it would be practical not to 
follow the general norm. 

This general norm extends both to witnesses in the judge's area of ju
risdiction and those outside his area of jurisdiction. The general norm is to 
prevail in either case, unless the judge deems otherwise. Cases in which a 
judge may opt for a solution other than summoning witnesses to the office 
of his tribunal may be quite varied. We cannot list all of them here, but we 
will take time to discuss a few of them, beginning with the cases expressly 
mentioned in the Code of Canon Law. 

a) The first exception to the general norm is seen in the words of § 1 
of this canon: "unless the judge deems otherwise." It has been left to the 
judge's prudence and discretion to elect the best solution in a given case. 
The judge is to exercise this discretion by taking into account the general 
norm, the exceptions made by the legislator and the ratio legis of the 
norm. 

b) Paragraph 2 of this canon mentions another exception, which has 
to do with the place where cardinals, bishops and others enjoying this 
favor are to be heard, depending on each nation's law. These persons have 
the right to choose the place where they are to be heard. 

This exception to the general norm for eminent persons derives from 
Roman law. 1 It is based on consideration the legislator chooses to show 
for persons of a certain eminence or authority. 

The norm does not distinguish here between diocesan and titular 
bishops ( c. 376), so neither are we to make any such distinction, and we 
may say that both diocesan and titular bishops enjoy this privilege. The 
reason is that both have the same episcopal dignity. If no adjective is used 
with the word "bishop" in the Code of Canon Law, titular bishops are to be 
included ( cc. 377 , 7 49 § 2). If a diocesan bishop is to be understood as op
posed to a titular bishop, the canons expressly say so (c. 381), and when 
no adjective is used, both are intended (c. 1405 § 1,3° § 3 ,0

).  

1 .  Cf. A.  REIFFENSTUEL, Ius canonicum universum, L. II, tit. XX, no. 506. 
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Nor should this explanation be considered as a broad interpretation 
of a norm containing an exception that should be strictly interpreted 
( c. 18); rather, the exception covering titular bishops is stated in the posi
tive norm itself. 

We also understand that the exception extends to persons who are 
"equivalent in law to diocesan bishops," such as territorial prelates 
(cc. 370ff), personal prelates (cc. 29 4ff), territorial abbots, and apostolic 
vicars presiding over a permanently established prefecture (cc. 381 § 2 
and 368). Given the dignity of these persons, it would not seem decorous 
to summon them to a tribunal office. 2 

Canon law accepts the privilege granted to certain persons under 
civil law in their jurisdiction, as well as any limits imposed by civil law on 
this privilege. 

c) The third exception to the general norm is seen in § 3 of the 
canon. It mentions persons for whom "by reason of distance, illness or 
other impediment, it is impossible or difficult to come to the office of the 
tribunal." But this does not mean that these persons can choose the place. 
Here the exception is that the judge can determine where they will be 
heard, which may be somewhere other than the office of the tribunal. 
These exceptions have to do with persons in the diocese that meet these 
conditions. For persons outside the judge's diocese, cc. 1418 and 1469 
must be followed. 

In specific cases of physical or moral impossibility, it is the judge 
who must determine whether the physical or moral impossibility is suffi
cient so one is not obligated to appear at the office of the tribunal. The dif
ficulty may be physical, spiritual or moral. It is not possible to list here all 
the different cases that might arise. But in all these cases, it is the judge 
and notary who will go to the place selected by the judge to examine these 
witnesses. 

A case might also arise in which it would be greatly inconvenient ei
ther for the witnesses to go to the office of the tribunal or for the judge to 
go to the witnesses by virtue of distance, even if the witnesses reside in 
the judge's jurisdiction. The current Code of Canon Law, unlike CIC/1917, 
does not address this situation. The option of a delegated judge, even 
though a near-by priest who is reliable and capable is recommended, does 
not quite seem satisfactory, since the examination of witnesses requires 
juridical knowledge. This is an extreme solution that might be more fre
quently used in mission countries. In any case, the delegating judge in 
these cases must appoint a person to serve as a notary or authorize the 
delegated judge to appoint a notary. Without a notary, the testimony could 
be challenged on the grounds that no notary was present. 

2. Cf. M. LEGA-V. BARTOCETTI, Comentarius in iudici a ecclesiastica, II (Rome 1950), 
p. 700, no. 2. 
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As can be seen, there must be a reason for a judge to travel outside 
his jurisdiction to hear witnesses. However, even if there is no reason, 
such hearings by a judge would still be valid. The liciety or illiciety would 
depend on any unnecessary harm caused to the parties or other concrete 
circumstances. An exception is based precisely on the existence of a 
cause that makes it reasonable for a judge to travel to another location 
outside his jurisdiction. 

Witnesses residing outside a judge's territorial jurisdiction may be 
summoned to the office of a tribunal under the general norm. A judge may 
hear witnesses of any kind in his jurisdiction. However, if witnesses can
not appear for any of the reasons given or other reasons or if witnesses 
are unwilling to travel because of great distance or other reasons, it 
should be remembered that c. 1418 prescribes that "every tribunal has the 
right to call on other tribunals for assistance in instructing a case or in 
communicating acts." This norm is useful under the principle that a judge 
does not have jurisdiction outside his territory: extra territorium ius di
centi non paretur. 

An a quo tribunal's right is coupled with an ad quem tribunal's obli
gations. It is not a matter of courtesy. Rights and obligations are corre
lated. 

The principle of mutual assistance among tribunals has been devel
oped over time. CJC/19 17 was a great step forward compared to earlier 
discipline. 3 The CIC 1983 also contains innovations of great usefulness in 
this area. This principle should be extended to assistance between civil 
tribunals and ecclesiastical tribunals, at least in certain areas. 

Under the right every tribunal has to request assistance from another 
tribunal in order to investigate a case, one tribunal sends a formal request 
or rogatory letters to another tribunal, depending on whether the tribunals 
are of equal grade or whether a higher court is dealing with a lower court 
or vice versa. The necessary interrogatories are sent attached to these let
ters, and a judge is limited to complying with the concrete instructions 
contained in these respective letters. This judge shall never be entrusted 
with the entire case. Witnesses, in this case, shall be heard in the office of 
the tribunal of the territory where they live.4 

In reality, this is a delegation in this case that is given to the judge 
that is to hear the witnesses. There is no doubt that this judge is also dele
gated to ask the witnesses any questions he/she deems necessary. 

The judge must also take into account that sometimes one party may 
prefer that the witnesses testify before the judge that is hearing the case, 
claiming that the opposing party is trying to delay the case with rogatory 

3. Cf. F. ROBERTI, De processibus, I (Rome 1941), pp. 243ff. 
4. Cf. F. ROBERTI, De processibus, II, cit., p. 58. 
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letters. An incident would thus arise that the judge himself would have to 
resolve ( cf. PrM 98 § 2). 

d) The case mentioned in c. 1469 in which a judge is forcibly ex
pelled from his territory or prevented from exercising jurisdiction in his 
territory might also be considered an exception to the general principle, 
although it is more properly an exception to the general principle that a 
judge can only exercise jurisdiction in his own territory. 

e) Canon 1469 § 2 contains a true exception. It may sometimes be of 
great importance that a judge travel outside his territory to gather evi
dence and specifically to hear witnesses who cannot or do not wish to ap
pear at the office of the tribunal. This may be demanded by the principle 
of immediacy. This canon prescribes that a "judge, for a just reason and 
after hearing the parties, can go outside his own territory to gather proofs. 
This is to be done with the permission of, and in a place designated by, the 
diocesan bishop of the place to which he goes." 

The canon does not distinguish among types of evidence, so we are 
to understand that all evidence, including testimony, is included. In this 
case, it is understood that the existence of a just cause and permission of 
the diocesan bishop of the place where the judge goes are not required in 
order for a judge's actions to be valid. We consider this new canon in the 
Code of Canon Law to be of major importance. The diocesan bishop's per
mission is necessary, because excessive abuses would occur otherwise. 
We do not venture to say that actions taken by a judge without just cause 
outside his territory, without permission from the diocesan bishop, would 
be null and void under cc. 10 and 39 . Nor are these requirements compo
nents of such an action. But we do state with certainty that evidence thus 
collected would be illicit and therefore ineffective. Otherwise, the norm 
would be useless for preventing abuses. The canon specifies various cir
cumstances, which indicates the legislator's interest in the compliance 
with and importance of the norm. 

It is well known that the Tribunal of the Rota of the Nunciature in 
Spain can travel to any location in the country to examine witnesses under 
its own norms (art. 37 ). Further, this same article prescribes that the "the 
ponens or instructor shall examine the witnesses, and the granting of rog
atory letters for a non-Rota judge to examine witnesses shall not be given 
easily." The judge hearing the case knows the problems involved and is 
better qualified to ask ex officio questions as he deems necessary. In the 
event of an appeal, there may be additional reasons, since there may be 
more problems if a request is sent to the same judge that made the deci
sion being appealed. 

f) Testimony by witnesses over the telephone may in some way be 
considered an exception to the general norm. It is not expressly men
tioned in the canon. The codifiers expressly discussed this issue when 
preparing the CIC. The telephone is not expressly prohibited, but neither 
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did the commission insert it into the canon. And the reason given was that 
such a norm might lend itself to abuse and doubts might arise over wit
nesses' identity, freedom, etc. It was expressly said that testifying by tele
phone was not prohibited in the canon.5 We would only accept it in highly 
unusual cases of extreme necessity and would take the precautions neces
sary to avoid the dangers entailed therein. 

5. Cf. Comm. 1 1  (1979), p. 1 14. 
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Examini testium partes assistere nequeunt, nisi iudex, 
praesertim cum res est de bono privato, eas admittendas 
censuerit. Assistere tamen possunt earum advocati vel 
procuratores, nisi iudex propter rerum et personarum 
adiuncta censuerit secreto esse procedendum. 

The parties cannot be present at the examination of the witnesses unless, 
especially when there is question of a private interest, the judge has deter
mined that they are to be admitted. Their advocates or procurators, how
ever, may attend, unless by reason of the circumstances of matter and 
persons, the judge has determined that the proceedings are to be in secret. 

SOURCES: c. 1771; PrM 128; CPAC Reser., 28 apr. 1970, 13 

CROSS REFERENCES: cc. 1534, 1559 ,  1663, 1678 

COMMENTARY ------

Feliciano Gil de las Heras 

1. As the far as the parties' presence at the witnesses' examination is 
concerned, the general norm of the canon is that the parties cannot ap
pear. There is no doubt that there are arguments for and against the par
ties' presence during the examination of witnesses. This is why the parties 
were summoned to hear witnesses' testimony under the former decretal 
law in criminal cases, why witnesses were not allowed to be present when 
written law was introduced, and why the authors were not in agreement 
as far as contentious cases are concerned.1 The legislator's reason for the 
general norm is to safeguard witnesses' liberty to testify. 2 This also ex
plains why the norm does not provide for any exception whatever in mar
riage cases, as we shall see. Witnesses may be present during oral process 
(c. 1663). 

But this general norm also has exceptions. The legislator chose not 
to specify the exceptions, covering them instead with the phrase: "unless, 
especially when there is a question of a private interest, the judge has de
termined that they are to be admitted." The legislator gave the judge guid
ance in granting him this faculty, "especially when there is question of a 
private interest." 

1. Cf. F. ROBERTI, De processibus, II (Rome 1941), p. 59. 
2. Cf. F. ROBERTI, De processibus, II, cit., p. 60; A. REIFFENSTUEL, [us canonicum 

universum, II, tit. XX, no. 499. 

1274 



GIL DE LAS HERAS Tit. IV. Ch. III. Art. 3. The Examination of Witnesses c. 1559 

We must recognize the possibility that the parties' presence is advis
able in certain situations, and this will be decreed by the judge after taking 
into account all the particular circumstances surrounding such situations. 
Let us therefore consider the norm, with its exceptions in concrete cases 
considered by a judge, to be wise. 

It should be pointed out that the parties have no right to be present 
during this testimony and cannot demand the right from the judge. The 
parties may ask the judge to consider the possibility and advisability of 
their presence. Also, the judge, at his own initiative, may decree their 
presence. To do so, the judge must follow the requirement of noting that 
there are no obvious dangers and that there are advantages in shedding 
more light to clarify the truth of the facts: to safeguard the liberty of the 
witnesses, which is the legislator's reason for promulgating the general 
norm.3 

It is another issue whether a judge may allow one party to hear only 
one's own witnesses' testimony or only the testimony of the opposing 
party's witnesses or both. The canon does not go into such detail nor does 
it make such distinctions. In any case, the principle of equality should be 
followed, and since the canon does not make distinctions, neither should 
the judge make any distinctions. Ordinarily, neither the promoter of jus
tice nor the defender of the bond is party to the case. They are thus not 
mentioned in this norm. When they are, they would have to follow the gen
eral norm.4 

A request was made during the drafting of this canon that no excep
tions to the general norm be allowed and that parties never be allowed to 
hear witnesses' testimony. But the arguments adduced by the proponents 
of this request were more germane to marriage cases. The flexible norm 
for general cases was therefore retained, and a norm with no exceptions 
was adopted for marriage cases,5 as can be seen in c. 167 8 § 2. 

In marriage cases, where the main evidence is ordinarily testimony 
and the public good is affected, the need to safeguard witnesses' liberty 
really is more urgent. This is the main reason for an absolute norm, with 
no exceptions, in these cases. 

If parties cannot be present at the examination of witnesses, we be
lieve that they cannot be present, as a general principle, at the examina
tion of experts, either. The reason would be the same. The canon says 
nothing about the examination of experts. On the other hand, parties 
in marriage cases are expressly prohibited from being present during the 

3. Cf. ibid. 
4. Cf. M. LEGA-V. BARTOCETTI, Comentarius in iudicia ecclesiastica, II (Rome 1950), 

p. 705, no. 3 . 
5. Cf. Comm. 1 1  (1979), p. 1 14. 
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testimony of experts (c. 1679 ). Indeed, experts are witnesses, although 
they are qualified6 by the knowledge to which they testify. 

2.  The general norm is affirmative as to whether advocates and proc
urators may be present at the examination of witnesses. This is new in the 
canonical discipline of the CIC. It continues to be an innovation of re
markable interest. It is a faculty granted to advocates and procurators by 
the legislator, although it is limited by a judge's determination: "unless by 
reason of the circumstances of matter and persons, the judge had deter
mined that the proceedings are to be in secret." 

The canon does not distinguish whether they can be present at testi
mony by their witnesses only or the opposing party's witnesses only or 
both; nor should we distinguish. The faculty is applicable to all witnesses. 

There is no doubt that the judge has broad powers to disallow this 
presence. The phrase "the circumstances of matter and persons" gives the 
judge great latitude in granting exceptions in numerous specific cases. Ex
perience teaches how well justified these exceptions are. 

For the reasons given above, we shall say that they may also be 
present at testimony given by experts (cf. c. 1678 § 1, 1 °). 

Of the reasons underlying this general norm, two are expressly men
tioned in the documents written by the code commission: "to establish 
similarity to the practice of lay tribunals and resolve difficulties in the in
struction itself. "7 On the other hand, the danger of limiting the witnesses' 
liberty is not so evident. The other disadvantages must be avoided by the 
judge by ensuring that the norms against abuses by the advocates them
selves are rigorously observed. 

Taking all these reasons into account, the legislator has provided 
that in marriage cases, "the advocates ... have the right ... to be present at 
the examination of ... the witnesses and the experts" (c. 1678), without 
prejudice to c. 1559 .  

In concluding the commentary on this canon, we shall say that the 
presence of the advocates during the witnesses' testimony demands that 
the defender of the bond and the promoter of justice be present, at least 
so that the bond would not be of a lesser status than a party. This same 
conclusion on how the presence of the defender of the bond is allowed8 is 
reached in analyzing the iter followed in drafting c. 1559 .  It is so legislated 
in marriage cases (c. 1678). 

6. Cf. L. DEL AMO, "Valoraci6n del peritaje psiquiatrico sabre neurosis, psicopatfas y 
transtomos de la sexualidad," in Ius Canonicum 23 (1982), p. 652. 

7. Comm. 2 (1970), p. 186. 
8. Comm. 11 (1979), p. 263. 
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1560 § 1 .  Testes seorsim singuli examinandi sunt. 

c. 1560 

§ 2. Si testes inter se aut cum parte in re gravi dissenti
ant, index discrepantes inter se conferre seu compa
rare potest, remotis, quantum fieri poterit, dissidiis 
et scandalo. 

§ 1. The witnesses are to be examined individually and separately. 
§ 2. If in a grave matter the witnesses disagree either among themselves 

or with one of the parties, the judge may arrange for those who differ 
to meet or to confront one another, but must, in so far as possible, 
eliminate discord and scandal. 

SOURCES: § 1: c. 1772 § 1 
§ 2: c. 1772 §§  2 et 3 ;  PrM 133 

CROSS REFERENCES: cc. 1435, 1455, 1470, 1600, 1663 

C OMMENTARY ------

Feliciano Gil de las Heras 

No witness may be present during the examination of another wit
ness. The norm of the canon is categorical to the point that when it was 
being drafted, a suggestion intended to mitigate its inflexibility with the 
phrase "unless the judge deems otherwise" was rejected. The reason given 
is the same reason that underlies the general norm itself-so that some 
witnesses do not influence others: "If each witness is not examined indi
vidually and separately, it is most likely that some witnesses will give testi
mony influenced by others."1 This is precisely what is trying to be avoided. 
However, that testimony would not be null and void if other witnesses 
were present, although it would be less valuable. 

The great danger that the presence of witnesses during testimony by 
other witnesses would pose for the search for the truth is clear to every
one. This prohibitive norm has been a constant in canon law. And if the 
legislator has made this decision to avoid this danger, judges should also 
take the necessary action available to them to ensure that witnesses do 
not tell other witnesses how they have testified. Waiting rooms must be 
designed so that contact among witnesses is not easy. This precaution to 
be taken by judges is more necessary now that the CIC says nothing about 
an oath by witnesses to keep their testimony confidential ( cf. c. 1769 CIC/ 
1917 ). Of course, anyone who is not involved in the case in any way may 
assist in the examination of witnesses. Canonical trials are confidential 
proceedings (cc. 1455 and 1470). 

1. Comm. 11 (1979), p. 1 14. 
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In spite of the categorical norm not allowing any exception whatso
ever to the general principle, the legislator allows witnesses to face each 
other or the parties when their testimony is contradictory. This is what we 
call a "face-to-face meeting" in our language. This step, which, properly 
speaking, is not an exception to the norm, is subject to a series of recom
mendations and precautions, given the delicate nature of holding such 
meetings. 

First, a face-to-face meeting assumes that the witnesses have already 
testified individually and separately. And only if "the witnesses disagree 
either among themselves or with one of the parties" may this step be 
taken. A disagreement about superficial matters or matters of little impor
tance that do not affect the merit of the case would not be sufficient. The 
disagreement must be about a "grave matter." And even then, the legisla
tor further specifies the circumstances that must exist in order to resort to 
a face-to-face meeting: the judge "must, in so far as possible, eliminate dis
cord and scandal." 

It is not a matter of any right the parties have that this step should be 
taken. It is the judge who "may arrange the face-to face meeting" and the 
judge may make a decision to do so either at his own initiative or at the re
quest of either party. Neither does the legislator impose this step on 
judges as an obligation; rather, its advisability and the determination of 
whether the circumstances mentioned in the norm exist are left to the 
judge's discretion. All this indicates the reservations with which the legis
lator himself allows face-to-face meetings in procedural rules. 

The fact that the phrase about avoiding discord and scandal is an ab
lative absolute could lead one to assume that it is a condition affecting va
lidity. But in the new discipline, according to c. 39 , there are no longer 
grounds for this assumption. Similarly, there would be no nullity by virtue 
of the phrase "in so far as possible," which is hardly consistent with a con
dition under the invalidity of acts. But allowing a face-to-face meeting in 
the absence of the conditions required by the legislator would be illicit. 
The requirements indicated in the norm must all occur simultaneously in 
order for a meeting to be licit. Determining whether a grave matter exists 
is left to the prudent judgment of the judge. 

A face-to-face meeting is not a proof. So neither party may request 
that it be considered proof, nor may a judge consider that petition as a 
proof. It is rather a matter of taking certain care or precautions required 
by law to avoid dangers in which certain evidence may be discovered.2 

Thus this issue should not even be resolved as a disputed collateral issue 
by hearing the other party. Nor may the other party challenge a judge's de-

2. Cf. L. DEL AMO, Valoraci6n de los testimonios en el proceso can6nico (Salamanca 
1969), p. 1 1 ;  idem, Sentencias, casos y cuestiones en la Rota Espanola (Pamplona 1977), 
p. 548. 
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cision even if one considers a judge's decision not to allow a face-to-face 
meeting to be imprudent: Juris executio non habet iniuriam. 3 Rather, a 
face-to-face meeting may be considered an unusual way of examining par
ties and witnesses. And the weight of statements made in the meetings 
shall be similar to secondary testimony, retractions or contradictions. 

Both civil and canon lawyers hold a shared opinion with respect to 
the practical inefficacy of face-to-face meetings. This citation serves as an 
example: "Long experience has taught me that in cases of nullity of the 
marriage bond and separation cases, face-to-face meetings between the 
parties or with witnesses only result in outcomes that are bitter and use
less. "4 We believe that certain advantages of a face-to-face meeting can be 
obtained, without the concurrent disadvantages, by recalling the parties 
or witnesses and asking them individually and separately about these dis
crepancies. A judge has the powers to do so (c. 1570). Provida Mater 114 
§ 2 also provided for this. 

In conclusion, we shall say that the face-to-face meeting method is 
quite rarely used in canonical proceedings, especially in marriage cases. 

3. ULPIANO, 2. 13 § 1, de iniur. 47,10. 
4. A. JULLIEN, "Juges et avocats dans la procedure canonique," in Ephemerides iuris 

canonici 21 (1965), p. 30, footnote 14. 
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Examen testis fit a iudice, vel ab eius delegato aut audi
tore,  cui assistat oportet notarius ; quapropter partes, vel 
promotor iustitiae, vel defensor vinculi, vel advocati qui 
examini intersint, si alias interrogationes testi faciendas 
habeant, has non testi, sed iudici vel eius locum tenenti 
proponant, ut eas ipse deferat, nisi aliter lex particularis 
caveat. 

The examination of a witness is conducted by the judge, or by his delegate 
or an auditor, who is to be attended by a notary. Accordingly, unless par
ticular law provides otherwise, if the parties or the promotor of justice or 
the defender of the bond or the advocates who are present at the hearing 
have additional questions to put to the witness, they are to propose these 
not to the witness, but to the judge, or to the one who is taking the judge's 
place, so that he or she may put them. 

SOURCES: c. 1773 ; SCDS Regulae, 7 maii 19 23, 24 § 1; PrM 101 

CROSS REFERENCES: cc. 1428, 1437 

COMMENTARY ------

Feliciano Gil de las Heras 

This canon provides a general principle in answer to the question as 
to who is to examine witnesses: "The examination of a witness is con
ducted by the judge, his delegate or an auditor ... " An exception is pro
vided to this general rule in the same canon: "unless particular law 
provides otherwise." 

The reason for this norm is the importance the legislator wishes to 
attach to proper instruction of the case. Juridical knowledge and proce
dural experience are necessary to do so. Not everyone is prepared for this. 
Even in the case of a delegate, the delegate must be qualified. A judge that 
has rendered decisions is better prepared for this duty than one who has 
not. 

If we ask what system is best, i.e., whether the investigation should 
be conducted by the ponens, the auditor or a delegate, we would say that 
there are advantages and disadvantages in each system. There may be spe
cific cases where one system might be preferable over the others. Imme
diacy, whereby whoever instructs the case decides it, has evident 
advantages. 
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It should be noted from the beginning that the exception provided in 
the canon mentions the three elements comprising the norm: active pres
ence of the judge and notary and how the persons at the examination put 
questions. This is how the canon was drafted: it was pointed out by one of 
the consulting bodies that the phrase "unless particular law provides oth
erwise" could also apply to the notary by virtue of his/her presence at the 
examination, in which case particular law could provide that the presence 
of a notary was not necessary during the examination of witnesses, either. 
This comment was accepted by the consultors, who opted to insert the 
phrase at the end of the canon rather than at the beginning, which is 
where it had been in the earlier text. By placing it at the end, it was possi
ble to "satisfy also the suggestion of those who believed that the parties' 
questions could be asked of a witness directly, according to the custom of 
a given place."1 

It is clear that in the absence of such particular law, the absence of a 
judge, his delegate or an auditor to examine a witness is somewhat con
trary to the norm. But would such an examination be invalid? 

Under the earlier discipline, we have no doubt that such examina
tions were null and void: they would be extra-judicial documents and as 
such, they would have to be weighed by the judge. An exception could be 
proposed. 2 Rotal decisions had to be amended when, in the absence of a 
judge during examination, testimony was given before a notary,3 or testi
mony could not be amended because it was given before the notary and 
the defender of the bond,4 or testimony without a judge's signature was 
corrected on condition that the presence of the judge was noted. 5 

Nowadays we would not venture to say this precisely because of the 
insertion into the canon of the phrase "unless particular law provides oth
erwise." This removes the inflexibility of the norm itself, which is other
wise mandatory under penalty of nullity of the acts. Certainly, taking 
testimony by a notary, a defender of the bond or any other person not so 
delegated would be an illicit act. The judge would have to take this into ac
count when weighing the evidence. 

A delegated judge may be a cleric or a layperson (c. 1428). Neither 
the notary nor the def ender of the bond may be delegated to perform the 
judge's duties in the same case in which they are serving as notary or de
f ender of the bond. They cannot play two roles in the same case. But 
would the examination be null and void? We believe that if the notary is 

1. Comm. 10 (1978), p. 1 15. 
2. Cf. I. TORRE, Processus matrimonialis, (Neapoli 1956), pp. 244- 245; L. DEL AMO, "La 

forrna procesal y el actuario," in Revista Espanola de Derecho Canonico 24 (1968), p. 26; 
c. JULLIEN, January 12, 1935, in SRR Dec 27 (1935), p. 19, no. 3. 

3. Cf. C. QUATIROCOLO, April 1 1, 1933, in SRR Dec 25 (1933), p. 228, no. 2. 
4. Cf. C. JULLIEN, January 12, 1935, in SRR Dec 27 (1935), p. 19. 
5. Cf. c. MASSIMI, July 18, 1934, in SRR Dec 26 (1934), p. 537. 
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also the judge, the examination could be challenged, since the notary 
would be certifying what he himself did as judge. Neither the indepen
dence nor the impartiality that should accompany a judicial function 
would be safeguarded, nor would the guarantee that the notarial function 
is to provide be safeguarded. We would say the same thing if the defender 
of the bond served as judge. 

The statement in the canon about the requirement that a notary be 
present when witnesses testify is quite clear: "who is to be attended by a 
notary." But is this attendance necessary under pain of nullity of the acts? 
We would give the same answer that we gave with respect to the judge's 
presence. Under CIC/19 17 legislation, the acts were null and void in the 
opinion of some jurists. 6 Under current legislation, the general principle 
that a notary must be present at the examination of witnesses has an ex
ception that is stated in the canon itself: "unless particular law provides 
otherwise." This phrase also applies to the notary's presence during the 
examination of witnesses, which was expressly requested by one of the 
consultor bodies. 7 Given the norm's flexibility, we would not venture to 
say that a judicial examination is null and void if a notary was not present. 
Would that examination be saved by his/her signature (c. 1437 )? Of 
course, the absence of a notary would make a witness 's testimony illicit 
and would be a violation of the law wherever particular law did not pro
vide otherwise. But if no notary was present at an examination, how could 
he certify the written record? This is how an examination in the absence 
of a notary could be somehow challenged, even if a notary's signature is 
obtained. 

It should also be taken into account that the matter of nullity on the 
grounds that a notary was not present during a witness 's testimony was 
not clear even in the earlier legislation, provided another member of the 
tribunal, such as the defender of the bond, was present and signed. A 
c. Pinna decision said that the absence of the notary did not respect the 
spirit of the norm contained in c. 1773 § 1 (CJC/19 17 ). The examinations 
would have been null with an irremediable nullity if the defender of the 
bond had not been present.8 Validity would then rest on the trust the no
tary placed in another person testifying to him. 

Given the presence of the defender of the bond, the promoter of jus
tice and the advocates at an examination of witnesses, it is also necessary 
to regulate whether they may ask the witnesses questions. The norm is 
that they may ask questions, but through the judge rather than directly: 
"they are to propose these ... to the judge, or to the one who is taking the 
judge's place, so that he or she may ask them." And this general norm is 

6. Cf. I. TORRE, Processus . . .  , cit., p. 59; L. DEL AMO, "La forma . . .  ," cit., p. 21; 
C. QUATTROCOLO, June 7, 1934, in SRR Dec 26 (1934), p. 350, no. 6. 

7. Cf. Comm. 10 (1978), p. 115. 
8. Cf. c. PINNA, November 28, 1957, in SRR Dec 49 (1957), p. 761, no. 2. 
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also subject to the exception or limitation of the phrase "unless particular 
law provides otherwise." 

This phrase was added to preserve the custom in some places where 
witnesses may be questioned directly and not necessarily through a judge. 
However, it also allows particular law to so provide where it was not pre
viously the custom. But it would be advisable to observe uniformity, at 
least in each given nation. 

It would also seem logical that a delegated judge or auditor should 
be able to ask questions or follow-up questions from the list provided by 
the advocate, the defender of the bond, or the promoter of justice. These 
are "ex officio" questions that have already been submitted in procedural 
practice. 

The judge may admit or deny questions submitted by anyone present 
at an examination, and he/she has the faculty to do so. If questions are de
nied and the parties insist that they be asked, an incidental matter may 
arise that should be resolved like any other incident. 
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§ 1 .  Index testi in mentem revocet gravem obligationem 
dicendi totam et solam veritatem. 

§ 2.  Index testi deferat inramentnm inxta can. 1532 ; 
qnod si testis rennat illnd emittere, ininratns andia
tnr. 

§ 1. The judge is to remind the witness of the grave obligation to tell the 
truth and nothing but the truth. 

§ 2. The judge is to administer an oath to the witness in accordance with 
can. 1532. If, however, a witness refuses to take an oath, he or she is 
to be heard unswom. 

SOURCES: § 1 :  c. 1767 § 4; PrM 96 § 2 
§ 2 :  c. 1767 § 1; PrM96 § l 

CROSS REFERENCES: cc. 1532, 1548, 1568 

CO MMENTARY ------

Feliciano Gil de las Heras 

1. Under § 1, the judge has the duty of reminding a witness of his or 
her obligation to tell the whole truth and nothing but the truth. This is a 
grave obligation for a witness and it is of great importance that the judge 
fulfills this duty. The judge should also explain the reasons for this grave 
obligation. This concerns explaining the consequences arising from a deci
sion for or against a given party. A witness 's testimony may make the dif
ference in the final decision . A witness honors this obligation by 
answering, to the best of his or her knowledge, the questions asked by the 
judge. 

The importance of this norm and the reason for it are evident. Many 
times witnesses would testify to something that was not true and after a 
time of reflection, they would approach the tribunal asking to recant 
something that might not be possible, because the situation had become 
much more complicated. A warning made by a judge fulfilling this duty 
may be sufficient to persuade a witness intent on giving false testimony to 
change his or her mind and tell the truth. Thus, the reason for this canon is 
the need to make every effort to be certain that witnesses are effective. 

The judge must explain what is expected of a witness with respect to 
the truth: i.e., what he or she saw or heard, not opinions, conclusions or 
presumptions. The truth that is asked of a witness has to do with what the 
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witness heard or witnessed. It is in this sense that a witness is asked for 
"his or her version of the truth." It is the judge's mission to determine 
whether this version of the truth is the historical, objective truth. 

The canon, in imposing on the judge this duty of reminding wit
nesses, also is referring to c. 1548, which prescribes witnesses' obligation 
to obey the judge and answer truthfully all relevant questions legitimately 
asked by the judge, unless a witness is exempt from the obligation to an
swer. On occasion, it may be relevant for a witness to state his or her opin
ion on a specific matter, especially the reasons supporting opinions. 

2. In connection with the witnesses' obligation to tell the truth, the 
judge's duty is to remind him/her, as prescribed in § 2 of this canon. It im
poses on the judge the obligation to ask witnesses to take an oath to tell 
the whole truth and nothing but the truth, referring to c. 1532 on adminis
tering an oath to the parties. 

This oath has been required of witnesses since the time of the decre
tals. 1 The custom was to require a promissory oath or an oath to tell the 
truth. The assertory oath or the oath to have told the truth was also intro
duced in those times. There was a period of time when both oaths were re
quired. In the CIC/1917 , administering the promissory oath was obligatory, 
and the assertory oath was left to the judge's discretion. In practice, both 
were administered. 2 

The CIC leaves both to the judge's discretion. But the judge is obli
gated to administer one or the other, especially in cases involving the pub
lic good. This principle is also limited in concrete cases in which a judge, 
even in the case of a grave cause, may consider it more advisable to pro
ceed without an oath. But this is due to the existence of a grave cause, 
which is to be determined by the judge himself, not to his discretion. 

In cases not involving the public good, a judge, at his prudent discre
tion, may proceed, and no grave cause is required for omitting the admin
istration of an oath. The CIC says nothing about the judge's faculty to omit 
the administration of an oath if the parties agree to omit it. In reality, an 
oath is administered to guarantee witnesses' credibility. Such an agree
ment by the parties, in cases involving private good, would be one of the 
factors to be weighed by the judge in determining whether an oath should 
or should not be administered. 

There is no doubt that a judge also has the faculty to require an oath 
during testimony in matters of special gravity or in the event of a contra
diction in the testimony itself. 

We should note that the promissory oath is preferred over the asser
tory. A witness is aware from the beginning of his or her testimony that he 

1. Cf. X II, 20, 39 and 4 7. 
2. Cf. F. ROBERTI, De processibus, II (Rome 1941), pp. 54-56, no. 342. 
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or she is sworn under oath to tell the whole truth and nothing but the 
truth. If the judge opts to require an assertory oath, he should warn wit
nesses prior to taking testimony that an oath of having told the whole 
truth and nothing but the truth will be administered when the testimony 
has been completed. Otherwise, a witness could be put in a situation 
where it would be easy for him or her to perjure himself or herself and 
would be embarrassed to have to correct his or her testimony upon learn
ing of an obligation of which he or she was not aware. 

3. The CIC says nothing about an obligation to keep testimony confi
dential. This oath was no longer mandatory in the preceding discipline. 
There are other ways that should be put into practice to prevent witnesses 
from disclosing their testimony. Guaranteeing secrecy by requiring an 
oath is to put witnesses in a position where they could very easily break it. 

4. If a witness refuses to take an oath, c. 1562 § 2 does not mention 
penalties of any kind. It only imposes on judges an obligation to hear the 
unsworn witness. This was already the practice in ecclesiastical tribunals. 

Whether a judge should consider this refusal when weighing this tes
timony of the witness is another matter. Formerly, the principles of "testis 
non iuratus non probat" and "testi non iurato non creditur"3 were fol
lowed. The CIC does not expressly give judges any criteria whatsoever for 
weighing testimony in such cases, but the fact that c. 1568 requires the no
tary to indicate in the acts whether a witness took an oath or not indicates 
that the legislator wishes any refusal to be considered when weighing that 
witness's credibility. 

It may not have been a good decision in those times to follow the 
principle of "testis non iuratus non probat" to the letter. Nor is the oath, in 
any case, a full guarantee of credibility nowadays, either. It is the judge 
who must consider all the circumstances and weigh the credibility of un
sworn witnesses. If everything comes together for their credibility, full 
credence may be given. In principle, we may say that an unsworn witness 
merits less credibility than a sworn witness. In specific cases, there may 
be exceptions to this principle. If all of the witnesses introduced refused 
to take an oath, this fact may have more importance. 

Knowing the reasons why a witness refused to take the oath may 
also be important. A witness may be so anxious and fearful of committing 
perjury that he or she refuses to take an oath because of this personality 
trait rather than any intent not to tell the truth. Another reason may be a 
desire not to commit perjury if a witness intends not to tell the truth. In 
any case, we must conclude that whether or not an oath was taken when 
testifying has importance for weighing testimony. Otherwise, the prescrip
tion to reflect this in the record would be pointless. 

3. X II, 20, 51 .  
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The CIC says nothing about the parties ' presence when the oath is 
administered to witnesses. CIC/1917 permitted this. Under current legisla
tion, the parties are prohibited from being present during testimony, but 
not from being present when the oath is administered. 

Nor does the CIC say anything about the meaning that a witness's 
failure to give testimony may have. In reality, no general principle can be 
given because it depends on each given case and the circumstances sur
rounding it. CIC/19 17 left its consideration up to the judge ( c. 17 43 § 2). 
Jurisprudence teaches that the circumstances attending specific cases 
should be considered and that a decision will ensue from them. 4 

4. Cf. c. PARRILLO, July 4, 1922, in SRR Dec 14 (1922), p. 301, no. 6; PrM 1 12. 
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Iudex imprimis testis identitatem comprobet; exquirat 
quaenam sit ipsi cum partibus necessitudo et, cum ipsi 
interrogationes specificas circa causam defert, sciscite
tur quoque fontes eius scientiae et quo definito tempore 
ea, quae asserit, cognoverit. 

The judge is first of all to establish the identity of the witness. The rela
tionship which the witness has with the parties is to be probed, and when 
specific questions concerning the case are asked of the witness, enquiry is 
to be made into the sources of his or her knowledge and the precise time 
the witness came to know the matters which are asserted. 

SOURCES: c. 1774; PrM 97, 99 , 100 

CROSS REFERENCES: cc. 1471, 1530 , 1531, 1533, 1534, 1548, 1558, 
1561, 1564, 1565, 1568 

COMMENTARY ------

Feliciano Gil de las Heras 

The interrogatory consists of general questions having to do with 
identifying the witness and other specific questions about the case. The 
canon imposes on the judge the obligation to establish a witness's identity. 
All the following information is necessary for a better interpretation and 
consideration of testimony: full name, age, religion, profession, place of 
residence and place of birth. Sometimes, this information may resolve a 
question or shed light on matters related to the merit of the case. A judge 
who is negligent in meeting this requirement would be making a poor be
ginning in instructing a case. A poor investigation would have grave con
sequences for the final decision. All questions related to a person's 
identity are usually called general questions of law. 

Identity would be established with a legitimate document, such as 
the National Identification Card in Spain. This identification may not be 
required if the witness is personally known to the instructor, def ender of 
the bond or notary. In such cases, this shall be duly noted in the acts. Iden
tification of the party by a lawyer who shows that he/she personally 
knows the witness should not be overlooked. A letter of the parish priest 
stating that the bearer is the person whose name appears on the letter is 
not acceptable. The reason is that these letters do not have a photograph 
of the person.1 

1. Cf. I. Torre, Processus matrimonialis (Naples 1956), p. 241; PrM 97. 
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General questions must include determining the relationship be
tween the witness and the litigants. It is incumbent upon the judge to 
weigh the witness's credibility and knowledge about what he or she will 
testify to. 

With respect to specific questions, the interrogatory must also in
clude questions about the source of the knowledge of facts which the wit
ness says he or she knows. There may be various sources: first-hand 
knowledge if the facts have been learned directly; credulity if the facts 
have been deduced by inference rather than learned directly; hearsay if 
the facts are heard from a third party; or common knowledge if the facts 
derive from a broad opinion among people. 

The norm requires witnesses to specify their sources of information 
further: to state "the precise time the witness came to know the matters 
which are asserted." This is of great relevance in weighing testimony. A 
witness is not asked to give the day, time, etc., but rather to say when he 
or she learned the facts with respect to three points of reference: whether 
it was before or after a couple contracted marriage; whether it was before 
or after problems arose between the spouses; and whether it was when 
the petition for the nullity of the marriage was being prepared or before it 
had been considered. It is fundamentally important to determine whether 
a witness learned everything he or she testifies about only at a suspect 
time, to use procedural terminology. The suspect time is when the petition 
is being considered or prepared. In marriage cases, this information is of 
the greatest importance. In general, we can say that the time when "the 
thought of filing the petition had not even occurred and there were no 
other reasons to lie or hide the truth"2 is notsuspect. On the other hand, 
once "the interested party learns that the marriage could be declared null 
and begins to talk about the grounds of nullity to prepare witnesses, "3 this 
is considered a suspect time. But the time when problems arise between a 
couple and they increasingly come to dislike each other may also be con
sidered a suspect time, because they may be considering going to an eccle
siastical tribunal.4 There are many Rotal decisions to this effect. 

As a general principle, the credibility of witnesses during a suspect 
time is quite reduced. If all the witnesses are of this type, the prudent 
thing would be not to consider evidence full. Although the more rigorous 
requirements of other times that such witnesses "nihil probant," as the 
Austrian Instruction5 states are no longer applicable, neither can they be 
considered witnesses from a non-suspect time. No insult of a witness with 
excellent credibility is intended, nor is his/her honesty impugned. The 
only thing in doubt is what he/she was told at a suspect time. 

2. Coram MANUCCI, July 27, 1931, in SRR Dec 23 (1931), p. 327, no. 4. 
3. Coram WYNEN, May 6, 1941, in SRR Dec 33 (1941), p. 380. 
4. Cf. c. FELICI, March 30, 1949, in SRR Dec 41 (1949), pp. 140-141, nos. 2-5. 
5. Cf. nos. 148 and 149; c. GRAZIOLI, January 20, 1926, in SRR Dec 18 (1926), p. 9, no. 15. 
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When a witness testifies about both the source of his or her knowl
edge and when he or she learned what he or she is testifying to, he or she 
must describe as precisely as possible the circumstances of place, who 
else was present, the motives, etc. It is true that it may sometimes not be 
easy to remember them, given the length of time that may have elapsed, 
but at other times it is not so difficult. Questions about these circum
stances are fundamental when the time that has elapsed is short. If the 
witnesses are telling the truth, their testimony on these circumstances will 
agree. If they are giving false testimony, it is likely that they will relate dif
ferent or even contradictory stories or it may become clear that they are 
not telling the truth if they cannot give the specific circumstances. 

When the authors and jurisprudence require that witnesses give tes
timony in a narrative, they are asking for the greatest amount of detail, 
which can be compared for similarity later. The skillful words of Cardinal 
Jullien serve as an example: "The judge shall intelligently, energetically 
and prudently attempt to discover the truth by reconstructing the facts 
and attendant circumstances, with all the subtleties of human behavior ... 
In order to do so, the judge should insist that a witness give testimony in 
the form of a narrative to give detailed circumstances that can then be 
compared to weigh the testimony. If the testimony does not include these 
circumstances, there is little to study, organize, review critically or com
pare. "6 A Rotal decision expresses it in these words: "It is necessary to 
add detail of who said what, when, and in what context something was 
heard, seriously or jokingly. Otherwise, testimony is deficient by virtue of 
the absence of elements enabling it to be verified. "7 Such witnesses are 
"generic" witnesses that prove little or nothing at all, as can be seen in the 
following canons. 8 

6. A. JULLIEN, Juges et avocats des Tribunaux de l 'Eglise (Rome 1970), pp. 343, 355, 360ff; 
cf. c. LANVERSIN, June 30, 1991, in Monitor Ecclesiasticus 117 (1992), p. 55, no. 14. 

7. Coram GIANNECCHINI, November 19, 1982, in SRR Dec 72 (1982), p. 840. 
8. Cf. L. DEL AMO, "Valoraci6n del peritaje psiquiatrico sabre neurosis, psicopatias y 

transtomos de la sexualidad," in Ius Canonicum 23 (1982), p. 124. 
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1564 Interrogationes breves sunto, interrogandi captui accom
modatae, non plura simul complectentes, non captiosae, 
non subdolae, non suggerentes responsionem, remotae a 
cuiusvis offensione et pertinentes ad causam quae agitur. 

The questions are to be brief, and appropriate to the understanding of the 
person being examined. They are not to encompass a number of matters 
at the same time, nor be captious or deceptive. They are not to be leading 
questions, nor give any form of offence. They are to be relevant to the case 
in question. 

SOURCES: c. 1775; PrM 102 

CROSS REFERENCES: cc. 1471, 1531, 1533, 1548, 1552, 1561, 1568 

C OMMENTARY ------

Feliciano Gil de las Heras 

An examination has three parts :  a) orientation or preparation, 
where information is taken concerning the witness's identity, his or her re
lationship with the litigants, the knowledge the witness has of the litigants 
and his or her attitude toward testifying; b) the second part, known as the 
exposition, contains the questions intended to clarify the facts in dispute: 
this is the core of the examination; c) the third part, confirmation, is in
tended to determine circumstances or significant details related to the 
principal facts that might help to determine the historical truth better. 
This third part also includes questions about the circumstances of per
sons, time, place, etc., that might confirm the witness's veracity. 

Examinations of witnesses are different from positions. The latter 
use phrases like: "Is it said to be true that . . .  " or "How is it said that ... " 
Whatever the customs may have been in other times, this system is consid
ered flawed today, with grave disadvantages, being poorly suited for deter
mining the facts. It should disappear altogether from ecclesiastical 
tribunals as soon as possible, if it has not already done so. Testimony 
based on answers to such positiones has little or no weight as evidence, 
because these are leading questions. In fact, even when the witness is 
truthful, such testimony is not useful because the witness has only agreed 
with what is suggested in the question. The CIC has eliminated the very 
term_positiones which is equivalent to statements in the common termi
nology.1 

1. Cf. c. 17 45 CJC/1917 and c. 1533 CIC. 
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There is no doubt that testimonial evidence has become less credible 
today. This is due, in large part, to the fact that little attention was some
times given to the prescriptions on how examinations should be con
ducted and what witnesses' answers should be. This is all contained in 
this article on the examination of witnesses. 

Canon 1564 describes the requirements for questions to be answered 
by witnesses. Examinations are intended to be a way of determining the 
truth. It should therefore meet the requirements necessary to attain this 
goal. A defective examination, far from determining the truth, may lead us 
to untruth. 

a) "The questions are to be brief," says the canon. A lengthy question 
has several points and may confuse the judge investigating the case. A wit
ness may become lost among the various points involved and not address 
all of them. It may not be clear to the judge whether the witness has or has 
not answered certain points or which point the witness was addressing. 
Short questions avoid these dangers and defects. A long question is a 
source of error in all senses. Each question should only concern a single 
point. "They are not to encompass a number of matters at the same time," 
says the canon. 

b) Questions must be "appropriate to the understanding of the per
son being examined." A technical question asked of someone who does 
not understand it, far from determining the truth, leads to error, because a 
question that is not understood cannot be answered truthfully. A judge 
may therefore not rephrase in technical terms an answer in layperson's 
terms. A technical phrase from a witness that is not versed in the field 
raises the suspicion that the witness gave a coached answer. 

c) Questions "are not to be crafty or deceptive." Questions whose 
only possible answers would prejudice the party are crafty. Questions that 
are ambiguous or confusing so as to lead a witness to give the answer the 
questioner wants are deceptive. The goal is not to deceive a witness with 
questions so that he or she gives the desired answer, but to enable a wit
ness to tell a narrative of the facts as he or she has seen or heard them. 

In any case, the judge must know how to ask questions. He must not 
ask questions in such a way that an affirmative or negative reply or any 
other answer is suggested. He must not abuse his powers by preventing a 
witness from saying what he or she knows or wants to say. While a judge 
must avoid crafty and deceptive questions, at the same time he must not 
be indifferent to any concocted or suspicious stories told by a witness. A 
judge must know how to recognize when a witness lies. "If the judge in
structor is alert, it will not be easy for a liar to keep up the lie without 
making any inconsistent or contradictory statements or leaving something 
out."2 

2. L. DEL AMO, Interrogatorio y confesi6n en los juicios matrimoniales (Pamplona 
1973), p. 37. 
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d) Questions "are not to be leading questions." This is another re
quirement given in the norm for examinations. Leading questions are one 
of the defects that most hinder discovery of the truth when instructing a 
case. When a witness is asked a leading question, the witness answers on 
the basis of what he or she heard in the question, not on the basis of what 
he or she knows. Questions are leading not only when they expressly con
tain the desired answer, but also when they insinuate it. Such questions 
limit the witness's freedom. A question must not take a fact for granted; in
stead, it must be phrased so as to determine what a witness knows about a 
fact. Thus it is important that an examination be structured so as to elicit a 
witness to narrate a fact, circumstance or anything else in dispute that is 
relevant to the merit of the case. General questions usually get general an
swers. 

Judges have an obligation to avoid such leading questions. Other
wise, a judge might be seen as biased, and this could be grounds for re
fusal to answer. A judge, by asking different questions in an examination, 
can guide a witness to narrate further specific circumstances without ask
ing any leading questions. In this case, it is a matter of the judge's exper
tise, not the leading or deceptive questions. 

If the promoter of justice or the defender of the bond have prepared 
the questioning, the judge, not the advocates, shall conduct the examina
tion of witnesses for them. Thus the defective practice of the so-called po
sitiones consisting of a narrative of the facts to which a witness must 
answer "yes," "sure," "no" or "uncertain," will come to an end. It cannot be 
said that such replies are null and void, but it can be said that they have no 
weight whatever. Examinations must encourage the witness to tell what 
he or she knows, not what a party, advocate, judge or defender of the bond 
wants. 

e) Questions "are not to give any form of offense." Offensive ques
tions may be asked at the examination prepared by the advocates. The 
greatest danger here is when an advocate wishes to be present at the ex
amination and question a witness of the opposing party. The judge must be 
unwavering in refusing such questioning and warn the advocate not to do 
so in the future. It is therefore necessary that a judge familiarize himself/ 
herself with the questions and even study them in detail before beginning 
the examination of a witness. Only by doing so will he/she be able to con
duct the examination properly. The judge should also be familiar with the 
acts of the case before beginning the examination. This will help him/her 
to know what questions to ask. A judge who is familiar with the case 
knows what questions to ask better than a judge that is not familiar with 
the case. 

f) Questions must be "relevant to the case." This is the last of the 
norm 's requirements for examinations. Questions that do not further the 
case or whose answers the witness would have no way of knowing are ir
relevant. Witnesses have no obligation to answer such questions. Nor may 
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a judge lawfully ask such questions. It is incumbent upon the judge to de
termine whether a question is relevant or not, based on whether it is re
lated to the merit of the case or contributes to evidence. However, the 
judge should not hesitate to gather all information that might be useful to 
determine the truth. Familiarity with the case should help the judge deter
mine what is relevant and what is not. The art of examination is a tech
nique that demands familiarity with the case and procedural experience. 
The judge must be free of all prejudice. 

Ordinarily, the advocates prepare the questions on which their cli
ent's witnesses will be examined . They may also submit questions to be 
asked of the opposing party's witnesses. The promoter of justice and the 
defender of the bond may also submit questions (c. 1533 ). This is ex
pressly prescribed for the Spanish Rota Tribunal. 3 

In marriage cases, the defender of the bond submits questions of his/ 
her own in addition to those that may be asked by the judge during the ex
amination. He also has the mission of "carefully examining the questions 
submitted by both parties and objecting to them as necessary, since the 
defender of the bond has the faculty to rephrase questions submitted by 
the advocates and shall not hesitate to do so in the case of leading ques
tions" (PrM 70). If the defender of the bond deletes certain questions sub
mitted by the advocates, the advocates may petition the judge to admit the 
questions as the advocates deem necessary. 

3. Cf. Reglamento del Tribunal de la Rota Espanola, art. 12. 
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1565 § 1. Interrogationes non sunt cum testibus antea commu
nicandae. 

§ 2 .  Attamen si ea quae testificanda sunt ita a memoria 
sint remota, ut nisi prius recolantur certo affirmari 
nequeant, poterit index nonnulla testem praemo
nere, si id sine periculo fieri posse censeat. 

§ 1. The questions are not to be made known in advance to the witnesses. 

§ 2.  If, however, the matters about which evidence is to be given are so re
mote in memory that they cannot be affirmed with certainty unless 
they are recalled beforehand, the judge may, if he thinks this can 
safely be done, advise the witness in advance about certain aspects of 
the matter. 

SOURCES: § 1: c. 1776 § 1; PrM 103 § 1 a 
§ 2 :  C. 1776 § 2 

CROSS REFERENCES: 

C O MME NTARY ------
Feliciano Gil de las Heras 

Paragraph 1 prescribes that questions not be made known to wit
nesses in advance. This is a general principle and has an exception, which 
is in § 2 of the same canon. 

The reason for this norm is the danger that lies in making the ques
tions known to witnesses prior to the examination. This danger may arise 
for two reasons: the person that delivers the questions may talk to the wit
ness, informing and advising him/her how to answer so as to favor one of 
the parties, or the witness, with the questions in front of him/her, may pre
pare oneself in a way that one knows to be favorable to the party that in
troduced him/her. The danger exists that witnesses may be forewarned, 
advised and even bribed. These dangers can be avoided in part if the wit
ness learns of the questions at the time of examination. No one should 
inform or advise witnesses. Witnesses should testify from their own 
knowledge, not from what they have prepared or been coached. If wit
nesses are reminded of facts of special relevance, this does not constitute 
such defects. 

Since this practice is not rare, doctrine and jurisprudence speak of 
"coached," "forewarned" or "suborned" witnesses. "Coached" witnesses 
are prepared, either with written notes or by having them write notes 
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themselves prior to testifying, or making certain suggestions or making 
certain statements in the presence of witnesses or a civil notary. "Fore
warned" witnesses are influenced in other ways. They are advised on the 
testimony they are to give and at the same time they are spoken to or let
ters are sent to them suggesting how they should testify upon examina
tion. This is more discreet, but no less prejudicial to truthful testimony. 

Providing the questions to the opposing party so that he/she can pre
pare questions is an influence of civil law. This is not prohibited in the 
CIC, but neither is it mandated. There are hardly any cases of this in eccle
siastical tribunals. It should be noted that this is a system that overly com
plicates things, loses a lot of time, and produces more confusion than 
light. 

Paragraph 2 of the canon gives the exception to the general norm. 
But this exception does not consist of being able to give the questions to a 
witness in special cases, but rather that when "the matters about which 
evidence is to be given are so remote in memory that they cannot be af
firmed with certainty unless they are recalled beforehand, the judge may 
advise the witness in advance about certain points." For example, a doctor 
who is to testify to his/her observations about a patient should know in ad
vance the points of interest to the judge. Otherwise, he/she would go into 
the examination remembering little or nothing about the person he/she 
had seen one day. However, even in these cases and similar cases, the 
judge must determine whether it is possible to do so "safely." 
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1566 Testes ore testimonium dicant, et scriptum ne legant, nisi 
de calculo et rationibus agatur; hoc enim in casu, adnota
tiones, quas secum attulerint, consulere poterunt. 

The witnesses are to give evidence orally. They are not to read from a 
script, except where there is a question of calculations or accounts. In this 
case, they may consult notes which they have brought with them. 

SOURCES: c. 1777; PrM 103 § lb 

CROSS REFERENCES: c. 1565 

C OMME NTARY 

Feliciano Gil de las Heras 

This canon's prescription that testimony given by witnesses must be 
oral is a consequence of the matter regulated in the preceding canon. The 
reason is the same: to ensure that a witness testifies to what he or she has 
witnessed, not to what he or she has been told or coached to say. Written 
statements are grounds for suspicion that the witness has been informed, 
coached or influenced. The judge must not allow witnesses to use notes or 
other written records while giving testimony. This is the general norm. 

Naturally, certain exceptions to this rule must be allowed. The canon 
gives one case: when "calculations or accounts are involved." But we be
lieve this is meant to be an example.1 Cases may arise, especially when 
there are numerous facts and considerable time has elapsed, when it may 
be necessary to make and use notes. The use of notes is frequently used by 
physicians since it is not always easy for them to remember dates that 
they may be asked about. This is not the case for expert witnesses, who 
have the information they need for their report, unless they must quote 
clinical records or other written materials. 

Similarly, we would not hesitate to invoke this exception, making 
due notation in the acts, in the case of a person of integrity that cannot re
member a large number of facts and other relevant information and takes 
an oath to tell the truth. 

Testimony made on the basis of notes and other written records used 
by a witness in situations other than those falling under the exceptions 
mentioned in this canon that are not required by the nature of the issue in 

1. Cf. M. LEGA-V. BARTOCETTI, Comentarius in iudicia ecclesiastica, II (Rome 1950), 
p. 715. 
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question could be challenged or objected to as illicit testimony. It is true 
that it is the judge who is to decide whether an exception is admissible, 
but the abuse of his/her power, with grave harm for the other party, cannot 
be allowed by the law. 

The same conclusion would also be reached by studying the com
ments and replies made on this canon while it was being drafted. A re
quest was made to delete this canon on the grounds that it dealt with 
detailed matters better left to the judge's discretion, but the request did 
not prevail. The reply was that this norm was in line with a tradition spe
cifically grounded in c. 1777 CJC/1917 and that it "was useful to prevent 
proved and deplorable abuses in which witnesses are not examined by the 
judge, but are asked questions written by the advocate and sent to the 
judge. This canon should be retained to prevent such abuse."2 

2. Comm. 15 (1984), p. 66. 
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1567 § 1 .  Responsio statim redigenda est scripto a notario et 
referre debet ipsa editi testimonii verba, saltem 
quod attinet ad ea quae iudicii materiam directe at
tingunt. 

§ 2 .  Admitti potest usus machinae magnetophonicae, 
dummodo dein responsiones scripto consignentur et 
subscribantur, si fieri potest, a deponentibus. 

§ 1. The replies are to be written down at once by the notary. The record 
must show the very words of the evidence given, at least in what con
cerns those things which bear directly on the matter of the trial. 

§ 2.  The use of a tape-recorder is allowed, provided the replies are subse
quently committed to writing and, if possible, signed by the depo
nents. 

SOURCES: § 1: c. 1778; PrM 103 § 2, 129 ; SCDS Instr. Dispensationis 
matrimonii, 7 mar. 1972, Ild (AAS 64 [ 1972 ] 248) 

CROSS REFERENCES: cc. 1437, 1569 , 1570, 1664 

COMMENTARY ------
Feliciano Gil de las Heras 

1. Paragraph 1 of the canon is addressed directly to the notary, re
minding him/her of his/her obligation to record a witness's responses in 
writing immediately. It is further specified that the notary must record 
"the very words of the evidence given, at least in what concerns those 
things which bear directly on the matter of the trial." 

First, this obligation is incumbent upon the notary, not specifically 
on the judge. It is the notary who certifies what he/she enters in the acts. 
The credence to be given this act derives from the notary's certification of 
what he/she records (c. 1437), not from the fact that the judge dictates to 
the notary what he/she is to record. A notary must meet this requirement 
because it is the mission entrusted to him/her by the legislator, not be
cause the judge directs it. 

A notary must transcribe "the very words" used by the witness in his 
or her testimony. Since the notary has this obligation, the judge, in in
structing him/her, should also meet this requirement. The judge has an in
direct obligation. Transcribing verbatim, particularly "in what concerns 
those things which bear directly on the matter of the trial," is of the great
est importance, since these things essentially constitute the force of the 
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proof. Changing these words could harm one party and favor the other; it 
could harm the bond of marriage and favor the petitioner or vice versa. 
Simply speaking, an injustice could be committed. Consequently, since 
i t  is the judge that determines what is to be recorded by the notary 
(PrM 129 ), the judge must not use technical terms that a witness did not 
use, and a notary must not transcribe technical terms thinking they are 
what a witness meant. The mind of a witness must be interpreted by the 
tribunal by weighing all the evidence. The most objective way to interpret 
what a witness meant is to use the very words the witness employed in his 
or her testimony, not words the judge or notary think he or she meant. The 
judge may summarize the words of the witness, but the text must not be 
changed. 

Witnesses may demand that the very words they use be recorded. If a 
judge refuses, witnesses may insist that this be done at that time or prior 
to publication of the acts (c. 1570 ) or after publication (c. 1600). It is 
within a witness's right to demand that the acts reflect his or her examina
tion verbatim. 1 

The notary should make this transcription "immediately" after a wit
ness speaks. He/she must not wait until a witness finishes testifying be
cause of the danger that he/she might have difficulty remembering the 
very words that were used. This is why a notary must be present when wit
nesses give testimony. 

The norm contained in the canon is absolute, so no exceptions are 
allowed when the testimony bears "directly on the matter of the trial." 
When it was requested during the drafting of this canon that it not be 
phrased as an absolute norm, the request was denied with the reply that 
"transcription of answers seems necessary to have a juridical record of 
the testimony itself to weigh the case and decide appeals and to handle 
any questions in general concerning the very substance of the testimony. "2 

There is no doubt that judges need to know the very words used by 
witnesses in order to weigh all the evidence as objectively as possible in 
order to be objectively just. If evidence is weighed in the form of words 
dictated by the judge or transcribed by a notary that more or less inter
prets what a witness meant, judges would be proceeding on the basis of an 
interpretation by the judge or notary, not what the witness said. That 
could change things so much ... and in a matter of the gravest relevance. A 
transcription of a witness's testimony, if it does not use the witness's 
words in matters directly related to the matter of the trial, could make the 
sentence null, since it would be based on untrue testimony if the meaning 
is changed when the words are changed. It is true that the record is read 

1 .  Cf. I .  TORRE, Processus matrimoni alis (Naples 1956), pp.  247-249. 
2. Comm. 15 (1984), p. 66. 
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to the witness afterward, but a witness may think that it is formally equiv
alent to what he said in simpler words. 

Whatever a witness testifies that is directly relevant to the matter in 
dispute "concerns those things which bear directly on the matter of the 
trial." Indeed, if testimony constitutes evidence supporting the ground for 
which the marriage nullity has been petitioned or evidence resolving proof 
of the issue in dispute, we may say that it directly bears on the object of 
the cause. Thus, there is no small number of instances in which a witness 
is to testify to something directly related to this matter. Of course, there 
are other instances when testimony is even more relevant-for example, if 
a witness heard a spouse utter words excluding indissolubility. Testimony 
on the cause of simulation or contract is not so directly relevant. On this 
point, it is best that a greater number of answers be transcribed verbatim. 
Justice and objective truth will be better served. 

2. The CIC goes one step further with respect to the use of tape re
corders at judicial examinations. Instruction Dispensation is matrimonii 
of March 7, 1972, allowed tape recorders with the ordinary's consent.3 In 
§ 2 of c. 1567, it seems the judge determines whether or not a tape re
corder is to be used. At any rate, the same norm sets two conditions: "pro
vided the replies are subsequently committed to writing and, if possible, 
signed by the deponents." 

It is the notary that must certify that his/her transcription is a faithful 
reflection of the witness's testimony. Like any act of judicial examination, 
the transcription must be signed by the notary and the judge (c. 1569 § 2). 
The witness's signature is not necessary. Witnesses need not wait until 
their testimony has been transcribed. The canon says they should sign if it 
is possible. But there is no doubt but that it is an inconvenience for a wit
ness to have to return just to sign his or her testimony. However, wit
nesses should do so if it is not a great inconvenience. 

There is no doubt that judicial procedures are accelerated by this 
norm. This is the reason for it. It is also true that transcription takes time. 
The tape must not be left untranscribed and sent that way to the appeal 
tribunal. That would not be complying with the norm. But neither should 
the judge be excused from being present during an examination, since he 
is to ask the customary questions during and after the examination. Nor 
may the notary be excused: he/she must certify both tape-recorded testi
mony and the transcription itself. It would be unfortunate if a norm in
tended to accelerate the judicial process corrupted the process itself or 
resulted in defects in the process. 

Another condition imposed under c. 1569 (see commentary): "the 
record of the evidence ... as played back from the tape recording, must be 
communicated to the witness, who is to be given the opportunity of add
ing, omitting, correcting or varying it." 

3. Cf. AAS 64 (1972) ,  p. 248. 
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This tape, as recorded, read, added to, omitted from, corrected or 
modified, is what is to be transcribed with all due faithfulness: this is how 
the tape retains its weight as authentic evidence. Deleting some state
ments or taking others out of context by playing parts of a tape would 
make it illicit or even falsified evidence, with no probatory weight. 
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1568 Notarius in actis mentionem faciat de praestito, remisso 
aut recusato iureiurando, de partium aliorumque prae
sentia, de interrogationibus ex officio additis et genera
tim de omnibus memoria dignis quae forte acciderint, 
cum testes excutiebantur. 

The notary is to mention in the acts whether the oath was taken or ex
cused or refused; who were present, parties and others; the questions 
added ex officio; and in general, everything worthy of record which may 
have occurred while the witnesses were being examined. 

SOURCES: c. 1779 

CROSS REFERENCES: cc. 1559 , 1678 

COMMENTARY ------

Feliciano Gil de las Heras 

In addition to the witnesses' testimony, the acts should address a 
number of other circumstances that are useful in weighing the testimony. 
Canon 1568 lists some of these and leaves the door open to recording all 
circumstances that merit mention in the record. 

a) "Whether the oath was taken or dispensed or refused." The oath to 
tell the truth is not evidence, but it may be a guarantee of the sincerity and 
truthfulness to what a witness knows and testifies to. It is true that nowa
days oaths are taken lightly and perjury is easily committed. However, if a 
witness is a religious person, an oath is taken to be a guarantee in favor of 
his or her credibility, assuming the witness will testify to what he or she 
believes to be true. An oath encourages a religiously well-formed witness 
not to falsify the truth, and this should be taken into account in weighing 
the witnesses' testimony. 

The notary must note in the acts whether a witness took the oath and 
he/she should also note whether a witness refused. It is the notary upon 
whom this obligation is incumbent. Also, it is the judge who must weigh 
the fact, taking particular care to note the reason given for not taking the 
oath or the fact that no reason is given, and the notary should also make a 
note accordingly. 

There are cases in which the oath is neither taken nor refused, but 
was dispensed instead. This should also be recorded, because it has impor
tance when weighing the testimony. This may happen when a witness is 
scrupulous and taking an oath might upset his/her conscience. 1 Witnesses 

1. Cf. L. DEL AMO, "La forma procesal y el actuario," in Revista Espanola de Derecho 
Canonico 24 (1968), p. 57. 
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are to take the oath by placing their hand on the Gospels. If the witness is a 
priest, he places his hand on his chest (PrM 96). 

b) "Who were present, parties and others." This is also of interest, es
pecially if the advocates were present. If so, they may not subsequently 
claim any irregularities that were not pointed out at the time. It is also of 
interest to know whether any irregularities occurred that should not have 
taken place, such as the presence of the parties at the examination of a 
witness. It is always of interest to the judge to know who is present when 
witnesses are examined. The legislator wanted this information to be 
noted in the acts because it might help in weighing the evidence. 

c) "Questions added ex officio." In weighing evidence or testimony, 
the judge may find answers given by a witness to questions that are not in 
the interrogatory. It is necessary to know who asked these questions, what 
the questions were and whether they were asked spontaneously. The ques
tions, the person who asked them, and the answers given must be re
corded. The notary does not ask questions: this is not his/her mission. The 
judge may ask ex officio questions at any time during an examination. 

d) "Everything which may have occurred while the witnesses were 
being examined." It would not be easy to list all the circumstances worthy 
of record that arose during the examination. They may be quite varied: 
whether an advocate left the room for personal or other reasons; whether 
he/she arrived after the testimony had begun; or whether the tribunal 
noted some detail or other that should be noted, such as whether a wit
ness becomes nervous when asked a specific point. Care must be taken 
not to fail to record whether a witness submitted a document, whether it 
was admitted or denied or whether it was only shown, and the reasons. 

It is true that the norm requires the notary to note all such circum
stances in the acts. In so doing, notaries are performing their duties and 
obligations, not acting on the judge's orders. However, the judge may di
rect that a circumstance not noted by the notary be noted if the judge 
deems such a record necessary or advisable. Of course, the notary must 
note that the circumstances in question were recorded on the judge's in
structions. 

It should be noted that the norm authorizes a notary to record objec
tive circumstances that occur during examinations of witnesses and that 
the judge also has the power to direct which circumstances are to be re
corded. But the norm does not confer the power to record a subjective 
personal version of testimony. This is the case even though it was sug
gested while the canon was being drafted that "the judge should be di
rected to give his/her opinion on testimony in accordance with the 
elements given in c. 219 [which deals with weighing testimony] and note 
any circumstances that might be relevant." The relator, in agreement with 
the other consultors, said that "this suggestion could not be accepted 
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because the thinking of the other judges might be influenced by consider
ations that are perhaps subjective. "2 

Some judges have the custom of recording their general impression 
or subjective opinion of the witness, especially when testimony is re
quested by rogatory letters. This custom should be rejected. The norm di
rects the recording of objective facts, not subjective impressions or 
opinions. The record must note what happened, not opinions or impres
sions. 

2. Comm. 11 (1979), p. 1 17. 
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§ 1. In fine examinis, testi legi debent quae notarius de 
eius depositione scripto redegit, vel ipsi audita fa
cere quae ope magnetophonii de eius depositione in
cisa sunt , data eidem testi facultate addendi,  
supprimendi, corrigendi, variandi. 

§ 2. Denique actui subscribere debent testis, iudex et no
tarius. 

§ I. At the conclusion of the examination, the record of the evidence, ei
ther as written down by the notary or as played back from the tape
recording, must be communicated to the witness, who is to be given 
the opportunity of adding to, omitting from, correcting or varying it. 

§ 2. Finally, the witness, the judge and the notary must sign the record. 

SOURCES: § 1: c. 1780 § 1; PrM 104 § 1 
§ 2 :  c. 1780 § 2 ;  PrM 104 § 2 

CROSS REFERENCES: cc. 1437, 1473, 1664 

CO MMENTARY ------

Feliciano Gil de las Heras 

Canon 1569 imposes some requirements that must be met before a 
witness finishes testifying and leaves the room: 

a) "The record of the evidence, either as written down by the notary 
or as played back from the tape recording, must be communicated to the 
witness." Meeting this requirement is so fundamental to testimony that it 
would lack weight if this requirement is not met.1 In fact, a witness is enti
tled to see the record of his or her testimony. The ensuing consequences 
of testimony are grave. No one can be required to sign a document without 
knowing what the document states. This is the practice in everyday life 
and should be all the more so in matters of this gravity. This avoids subse
quent instruction, incidents and even suspicion. Testimony must be read 
back, even if a witness says he or she trusts the notary, and even when 
time is pressing. It would be a grave matter to record that the testimony 
was read back if this is not true. 

There are other reasons for this requirement. It is obvious that in 
reading his or her testimony, a witness may recollect additional relevant 
facts that he or she had not mentioned or a sharpened memory may 

1. Cf. F. ROBERTI, De processibus, II (Rome 1941), p. 63. 
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require changing a shade of meaning or deleting something. The notary 
himself/herselfmay have made a transcription error. Given the importance 
of the instruction of the case, it must not be exposed to all these dangers. 
The examination cannot be completed until the witness has read his or 
her testimony as it has been transcribed or until it has been read to the 
witness. 

Testimony may be read out loud by the notary or another person or 
by the witness. 

Everything said about reading testimony also applies to playing back 
a tape recording. It is fundamental to testimony that it be heard by the wit
ness. 

b) After having been read his or her testimony or hearing the tape re
cording and before signing the record, the witness must be given the "op
portunity of adding, deleting, correcting or modifying it." This flows from 
the preceding requirement. It would be pointless to have read the record 
or to have heard the tape if nothing could then be added, deleted, cor
rected or modified. It is to be expected that it might be necessary to 
change something upon being read or hearing one's testimony. We do so in 
everyday life. The same thing should not be denied in a matter of such im
portance. It is a basic right of the individual. Denying this right would in
validate the testimony itself. 

The record itself should mention how the changes to the testimony 
desired by the witness were made after having read or having heard his or 
her testimony. Such changes must be made by the notary in the margin, at 
the bottom of the page or at the end of the record. 

c) Signatures of the witness, judge and notary. This requirement is 
set forth in § 2 of this canon. The witness's signature is not required to val
idate the act. Thus if a witness does not know how to write or declines to 
sign, the signatures of the judge and notary are sufficient. However, a note 
should be made explaining why a witness did not sign (c. 1473). The CIC 
expressly says this and the same is true in doctrine and procedural prac
tice. But the notary certifies that the record faithfully reflects the testi
mony given by the witness. 

Others present at an examination may sign: the def ender of the bond, 
the promoter of justice, and the advocates, but their signatures are not 
necessary. It should be noted whether any of the foregoing made any ob
jections during the examination. If no objections were made, it is to be as
sumed that they are in agreement with everything that took place during 
the examination. Also, the notary has already noted that these persons 
were present. The notary always signs last to certify the foregoing signa
tures. If the notary's signature is missing, the record is null and void 
(c. 1437). 
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Testes, quamvis iam excussi, poterunt parte postulante 
ant ex officio, antequam acta sen testificationes publici 
iuris fiant, denuo ad examen vocari, si index id necessa
rium vel utile ducat, dummodo collusionis vel corrupte
lae quodvis absit periculum. 

Before the acts or the testimony are published, witnesses, even though al
ready examined, may be called for re-examination, either at the request of 
a party or ex officio. This may be done if the judge considers it either nec
essary or useful, provided there is no danger whatever of collusion or of 
inducement. 

SOURCES: c. 1781; PrM 107,135 

CROSS REFERENCES: cc. 1452, 1455 § 3, 1589 , 1600 

COMMENTARY ------

Feliciano Gil de las Heras 

The situation described in this canon involves two circumstances: 
1) that witnesses have already testified; and 2) that their testimony or the 
record thereof has not been published. This is therefore different from the 
situation described in c. 1600, which occurs subsequent to the conclusion 
of the case. 

a) The general principle is that a judge may call witnesses to testify 
again, even though they have already been examined. The canon itself sets 
forth three requirements: the judge must consider it necessary or advis
able; there must be no danger of fraud or corruption; and the party must 
request it or the judge himself must ex officio consider it necessary or ad
visable. 

The necessity or advisability of testifying again must be weighed in 
the light of what new testimony might contribute to a better understand
ing of the truth, clarification of questionable points, resolution of contra
dictions and casting light on the merit of the case. There are practical 
reasons for supporting a "face-to-face meeting" ( cf. c. 1560), which has so 
many disadvantages. When new events have occurred or other events 
theretofore unknown become known, this necessity or advisability be
comes clear, provided these events are relevant to the merit of the case. It 
is therefore necessary that the party requesting re-examination of a wit
ness give reasons for the request. Only thus can the judge determine its 
necessity or advisability. 
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The canon does not expressly say that the def ender of the bond or 
promoter of justice can also request re-examination of a witness, and 
there would be no reason whatever to prevent them from doing so. 

b) The fraud or corruption that might arise is collusion, lying and 
bribery. Collusion is the witness deliberately (or consciously) betraying 
the party that introduced him or her by favoring the other party. Collusion 
is the telling of an untruth to favor one party over the other. Bribery is 
lying by a witness motivated by gifts or the promise thereof. 

It should be remembered that even if the point has not yet come in a 
case when the acts are published, it is virtually the same as if they had 
been published if the advocate was present when the witnesses were ex
amined. He/she is aware of defects in the evidence. It is different if the tes
timony is not known. 

It is also true that when a witness testifies again, he or she may find 
errors that he or she would like to correct. The judge must remember that 
new testimony, before or after the acts are published, may contribute new 
information casting light on the merit of the case, but that it may also 
cover up fraud, confusion and lies.1 

If one party requests re-examination and the other objects, the mat
ter must be resolved like any other incident falling under c. 1589 . 

The canon does not address a case in which a witness himself/her
self spontaneously requests to be allowed to testify again. The judge may 
also consider this request in the light of the criteria set forth by the legisla
tor. The spontaneous appearance of a witness to re-testify would be the 
same thing. 2 

c) The reasons for and against allowing new testimony usually in
clude correcting an error that has been pointed out; events that had been 
forgotten; clarification of certain questionable points; fraud or corruption; 
and the fact that information now being given does not seem to be neces
sary or useful. The judge should weigh all these circumstances and decide 
one way or the other. Advocates often invoke the fact that it would not be 
possible to say that the right to defense was denied. And this is a reason 
that a judge must always consider. 

d) As far as the weight of new testimony is concerned, we should say 
that as a rule in jurisprudence, original testimony is more reliably ac
cepted than subsequent testimony, unless there is an evident reason for re
jecting the original testimony, which would be the case if a judge did not 

1. Cf. A. JULLIEN, Juges et avocats des Tribunaux de l 'Eglise (Rome 1970), p. 389. 
2. Cf. c. 1760 CJC/1917; PrM 124. 
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properly examine a witness or a notary did not properly transcribe a wit
ness's testimony (which would be unusual if the norms were followed).3 

Returning to a spontaneous witness for a moment, it is not unusual 
for a witness to feel remorse after testifying if he or she gave false testi
mony and said what he or she was told to say. Re-testifying before the 
judge and notary is an easy solution. But the situation becomes more com
plicated if a witness fears grave harm from the litigant that asked him or 
her to give false testimony when the litigant discovers the witness's judi
cial retraction. It is true that a judge may impose confidentiality on the ad
vocates and procurators in cases like this (c. 1455 § 3), but one can never 
be certain that the confidentiality will not be broken. For this reason, a 
witness may have reason not to tell the whole truth when testifying again. 

In principle, these statements, if not faithfully recorded, cannot be 
considered evidence: Quod non est in actis, non est in mundo. The judge 
must base his/her decisions ex actis et probatis. However, if the judge de
duces under all the circumstances that a witness's re-testimony revoking 
his or her original testimony is true, it is not easy to attain moral certainty 
on the veracity of the original testimony. This could be a reason for sub
mitting all evidence to serious criticism by asking the other witnesses to 
re-testify. Refusal to re-testify if so instructed by the interested party could 
have very specific meaning for the judge. This is the specific case that 
arises for the judge if on the basis of personal knowledge he/she reaches 
different conclusions than he/she would reach ex actis et probatis. The 
judge has several ways to obtain new evidence confirming the historical 
truth which he/she finds to agree with his/her personal knowledge. If he/ 
she cannot obtain such evidence, he may doubt his personal knowledge.4 

3. Cf. C. STAFFA, February 28, 1958, in SRR Dec 50 (1958), p. 106, no. 2; C. SABATTANI, 
July 24, 1962, in SRR Dec 54 (1962), p. 459; c. PINNA, October 29, 1963, in SRR Dec 55 (1963), 
pp. 690ff; c. PALAZZINI, March 5, 1964, in SRR Dec 56 (1964), p. 165; c. EGAN, March 2, 1974, in 
SRR Dec 66 (1974), p. 165. 

4. Cf. P. FELICE, "Formalita giuridica e valutazione delle prove nel processo canonico," in 
Ephemerides Juris Canonici 41-42 (1985-86), pp. 13-14. 
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1571 Testibus, iuxta aequam iudicis taxationem, refundi de
bent tum expensae, quas fecerint, tum lucrum, quod ami
serint, testi:ficationis reddendae causa. 

Witnesses must be refunded both the expenses they may have incurred 
and the losses they may have sustained by the reason of their giving evi
dence, in accordance with the equitable assessment of the judge. 

SOURCES: c. 1787 ; PrM 127 § 3 

CROSS REFERENCES: cc. 1629 , 4°; 1649 § 2 

C OMME NTARY ------

Feliciano Gil de las Heras 

The general principle of this canon is that witnesses should be com
pensated for expenses incurred in appearing to testify and wages lost 
while appearing at the tribunal. 

The canon recognizes witnesses' right to this compensation, but it 
does not impose on a judge the corresponding obligation of compensating 
witnesses, or at least it does not say anything about any provision for com
pensating witnesses. It does give a judge the faculty to assess an equitable 
amount to be received by a witness to cover the foregoing expenses. 

It is true that everyone has an obligation to cooperate to further jus
tice and that therefore no one may demand any fees whatever. But neither 
is it equitable that anyone should suffer harm for their cooperation. The 
compensation mentioned in the canon is not a payment for cooperating to 
further justice, but rather compensation for expenses incurred for travel, 
lodging, etc., and wages lost during the time a witness is unable to be at 
work. 

The law of the decretals prescribed that witnesses be paid for travel 
and lodging expenses.1 CIC/1917 retained this norm, as does the CIC, with 
certain changes. There has not always been uniformity among the authors 
on compensation, since some maintained that only the poor should be 
compensated for these expenses. The CIC makes no distinction whatever. 

In practice, as far as this whole matter is concerned, there are few 
cases in which a judge intervenes to handle the compensation of wit
nesses, either because witnesses do not claim compensation or because 

1. Cf. X I, 3, 11 § 8. 
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the witnesses make an agreement with the parties who presented them. 
The legislator, being aware of this, updated the norm to apply only to 
cases in which the parties have not come to an agreement. Then it is the 
judge who sets the amounts owed for the various expenses. 

It should not be difficult for a judge to determine an amount of ex
penses incurred in the case. It is a matter of submitting bills. It is more 
complicated to determine wages lost because a witness had to miss work 
to testify. In this case, a judge may use an expert to assess the amount of 
lost wages. 

If the parties and the witnesses disagree on an assessment made by 
the judge, they may bring the issue back to the same judge, as in the case 
of pronouncement regarding expenses (c. 1649 § 2), within 15 days, and 
the same judge may uphold or modify the assessment. It is clear that the 
judge's decree may not be appealed (c. 1629 ,  5°). If the sentence is ap
pealed, the appellate judge may also review the pronouncement. 

What happens if the parties do not pay the amount set by a judge to 
compensate witnesses? CJC/19 17 authorized judges to request money 
from the parties to cover the expenses, and if the parties failed to do so 
within the prescribed time, it was assumed that said parties had re
nounced the examination of the witnesses ( c. 1788). The CIC says nothing 
about this. This may be taken to mean that the legislator does not want 
judges to take this action. Once an assessment has been made by a judge, 
is it up to the witnesses to resolve the matter with the means available to 
them? There would not always be certainty that a civil judge would agree 
to order compensation decreed by an ecclesiastical judge, at least under 
current legislation. The matter should be settled before giving testimony. 
This would be a way to guarantee compensation if compensation is asked 
for. 
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1572 

ART. 4 
De testimoniorum fide 

ART. 4 
The Credibility of Evidence 

In aestimandis testimoniis iudex, requisitis, si opus sit, 
testimonialibus litteris, consideret: 
1 ° quae condicio sit personae, quaeve honestas; 
2° utrum de scientia propria, praesertim de visu et 

auditu proprio testificetur, an de sua opinione, de 
fama, aut de auditu ab aliis; 

3° utrum testis constans sit et firmiter sibi cohaereat, 
an varius, incertus vel vacillans; 

4° utrum testimonii contestes habeat, aliisve probatio
nis elementis confirmetur necne. 

In weighing evidence the judge may, if it is necessary, seek testimonial let
ters, and is to take into account: 

1 ° the condition and uprightness of the witness; 

2 ° whether the knowledge was acquired at first hand, particularly if it 
was something seen or heard personally, or whether it was opinion, 
rumour or hearsay; 

3 ° whether the witness is constant and consistent, or varies, is uncertain 
or vacillating; 

4 ° whether there is corroboration of the testimony, and whether it is 
confirmed or not by other items of proof. 

SOURCES: c. 1789 ; PrM 136, 138 § 1; CPAC Reser., 28 apr. 1970 , 16; 
SCDS Instr. Dispensationis matrimonii, 7 mar. 1972, II b 
(AAS 64 [1972 ] 248) 

CROSS REFERENCES: cc. 1536, 1550, 1555, 1570, 1573, 1600 
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COMMENTARY ------

Feliciano Gil de las Heras 

A change that has taken place in the CIC, namely, placing testimonial 
evidence after documentary evidence, should be noted: testimonial evi
dence came first in CIC/19 17. In revising CIC/1917 , following the criteria 
of placing the more important evidence first, so that documentary evi
dence comes second, after the declaration of the parties, which state
ments were considered more important.1 Further, we should note that no 
other kind of evidence is prone to so many difficulties and dangers. From 
this flows the need for the judge's wisdom to know how to use and weigh 
this evidence. We would like to give special emphasis to the works of 
Mons. Leon del Amo,2 the great proceduralist on this subject. 

In order to evaluate witnesses, there are assessment principles and 
methods. There are two methods: the so-called legal method and the inde
pendent evaluation method. The independent method of evaluating testi
mony comes from Roman law. In this method, the judge enjoys the 
freedom to evaluate evidence. In the legal evaluation method, which 
comes from the Germanic influence that prevailed during the Middle Ages, 
it was the law that determined the weight of each piece of evidence, and 
the judge was bound by this evaluation. Each system has its advantages 
and disadvantages. In the legal evaluation system, the judge often has to 
proceed against his conscience. In the independent evaluation method, 
the judge runs the risk of making arbitrary, subjective or mistaken evalua
tions, with the ensuing confusion. 

Modern codes have now adopted an eclectic or mixed system. There 
is evidence that is subject to independent evaluation by a judge, and there 
is other evidence that has already been evaluated by the legislator. This is 
the system that has been adopted in the CIC. We should acknowledge that 
there are few norms that restrict a judge from exercising his/her indepen
dence in evaluating evidence. Some examples may be seen in cc. 1536, 
1550 and 1573, as well as canons on legal presumptions. In general, how
ever, the legislator reminds the judge that he/she should be certain about 
what is alleged and what is proved; he/she should evaluate evidence ac
cording to his/her conscience; and he/she should respect norms on the ef
ficacy of certain evidence (c. 1608). 

1 .  Comm. 8 (1976), p .  189. 
2. Cf. L. DEL AMo , "Valoraci6n del peritaje psiquiatrico sabre neurosis, psicopatfas y 

transtornos de la sexualidad," in Ius Canonicum 23 ( 1982), passim; idem , La clave 
probatoria en los procesos matrimoniales (Indicios y circunstancias) (Pamplona 1978) . 
Also see U. NAVARRETE, "De aestimatione testimoniorum in processu Canonico," in Periodica 
58 (1969), pp. 755-757. 
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Canon 1572 provides some principles for evaluation in its four para
graphs. They are not to limit a judge's freedom, but rather to serve as 
guidelines/norms that may help a judge to better carry out his mission. 

a) In no. 1°, the canon says that a judge should determine the "condi
tion and uprightness of the witness." There are many considerations that 
may enter into such a determination. Some may arise from a witness's an
swers to the general questions. Others appear in the reports or testimonial 
letters mentioned in the canon. The rest must be discovered by the judge 
in the witness's testimony. The judge should determine a person's "condi
tion" by ascertaining whether he or she is: a cleric or a layperson; married 
or single; independent or dependent on other persons, especially the party 
introducing the person as a witness; whether he or she has an interest in 
favoring one of the parties; has a friendship, kinship or social connection 
with the litigants; is introverted or extroverted; tends to lie; notices details 
in perceiving events; has a good memory; is a perjurer; is suspect or has 
been coached or informed; is spontaneous, complacent, etc. 

We mentioned "testimonial letters" as one way of determining the 
condition of a witness. The CIC does not direct that these letters be re
quested. The judge will request them if he deems them necessary and use
ful. Provida Mater 138 prescribed obtaining evidence on the religiousness, 
uprightness and credibility of witnesses. Ordinarily, parish priests were 
asked for testimonial letters, but others could also be asked. These letters 
are often of little use because parish priests do not know the witnesses, 
due to the number of parishioners they have. Other times, it might be 
thought that the information could be obtained by the interested parties. 
In any case, testimonial letters should be weighed with caution. 

We mentioned age as a factor to be learned in judging a person's con
dition. Sometimes, the age is omitted in the instruction, to the notable 
harm of a proper instruction. Age is an important point of reference in de
termining whether a witness was able to perceive events at the time they 
occurred. 

We also mentioned independence. This is a factor that should be se
riously taken into account when evaluating testimony. Subordinates may 
not enjoy the liberty of testifying against a superior on whom they depend. 
They are not suspect witnesses, but their testimony loses probative value 
for this reason, and more so if it seems that such a witness desires to 
please the person on whom he or she depends. Jurisprudence mentions 
decisions where this phenomenon stands out.3 

Likewise we mentioned friendship/enmity because of the influence it 
may have on a witness's bias. It cannot be said that friendship with a party 
in itself makes a witness's testimony biased. Indeed, in matrimony cases, 
relatives and friends are the ones who are familiar with the facts. Nor can 

3. Cf. c. FELIC!, March 30, 1949, in SRR Dec 41 (1949), p. 141, no. 7. 
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it be denied how easy it is for a witness who is a friend to be influenced by 
his or her interest in favoring the friend. The legislator rightly directs 
judges not to hear cases of the judge's own close friends (c. 1448). Like
wise, it is easy for an enemy with profound enmity to testify passionately 
to harm a party. The third law of the digest prescribed due consideration 
of "an inimicus ei sit, adversus quern testimonium fit, vel amicus ei sit pro 
quo testimonium dat"4 when weighing a witness's credibility. 

b) Determining the honesty of witnesses is another requirement im
posed on the judge, since it is relevant in evaluating testimony. Honesty in
cludes uprightness in morals and whether a person has perjured himself 
on another occasion. Perjury is the case if a witness testified to something 
under oath in his or her pre-matrimony statement and then contradicts it 
in the trial, particularly if it was certified that the statement was given sol
emnly and under oath. The least that can be concluded is that the witness 
lied on one occasion or the other. One must either demand arguments that 
allow no exception to overcome such a situation5 or perhaps it would be 
better to discount such witnesses under the principle that semel medax, 
semper mendax. 6 Testibus periuriis nulla fides7 is also a well-known 
maxim of experience and juridical aphorism. It is certainly true that in so
cial life, sworn statements are given in non-religious matters that are not 
the equivalent of taking an oath in the religious sense. 8 And as far as the 
semel mendax, semper mendax principle is concerned, rotal jurispru
dence often says it has many exceptions and thus should be applied on a 
case-by-case basis.9 At any rate, it cannot be denied that the fact that 
someone has lied is grounds for questioning whether he or she is telling 
the truth now. 

CJC/1917 said of witnesses with poor morals that they should be con
sidered suspect (c. 1757 § 2). The CIC has deleted this. In reality, an im
moral person as such is not incompatible with the truth.10 The judge can 
weigh such a person's testimony in its internal and external context. 

c) Another principle that the legislator reminds judges to consider 
when weighing testimony is whether a witness is testifying from his own 
knowledge. Anyone who has seen the thing he testifying about or heard it 
directly from the person who did it is testifying from his own knowledge. 
Witnesses may therefore be first-hand or second-hand witnesses. First
hand witnesses are also known as eyewitnesses because they have seen or 
heard a thing with their own eyes or ears. These are the witnesses that can 
best provide full proof. Their testimony should consist of relating or 

4. De testibus, XXII, 5. 
5. Cf. c. FILIPIAK, May 1 1 ,  1949, in SRR Dec 41 (1949), p. 215, no. 6. 
6. Cf. C. JANNASIK, May 27, 1939, in SRR Dec 31 (1939), p. 336. 
7. Cf. ibid. 
8. Cf. L. DEL AMO, "Valoraci6n . . .  ," cit., p. 207. 
9. Cf. c. MATTIOLI, January 15, 1959, in SRR Dec 51 (1959), p. 24, no. 2. 

10. Cf. c. JULLIEN, May 13, 1932, in SRR Dec 24 (1932), p. 174, no. 10. 
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telling their story of what they saw or heard, including specific details. 
Sometimes testimony by eyewitnesses does not turn out to be so effica
cious, due in large part to the fact that they limit themselves to general 
statements without saying anything specific, such as, "I saw him/her with 
my own eyes" or "I heard him/her directly." The method of having wit
nesses tell their story is of great importance to every witness. It would be 
a pity if these witnesses limited themselves to testifying only about their 
opinions, conjectures or deductions when they know much more. 

In these cases, criticism of such testimony should be directed to
ward determining whether the witness really saw or heard something, 
whether the witness is deceiving himself/herself because he/she suffers 
from some mental anomaly, or whether he is trying to deceive the judge. It 
will not be difficult for a clever judge to discern the difference. And the 
best way to discern the difference is to ask the witness to relate what he 
or she saw or heard. The judge should not forget that in testimonial evi
dence, a witness's authority flows from his/her own knowledge and truth
fulness. Both these factors should be scrutinized. 

d) Second-hand witnesses are a diverse group, because the sources 
of their knowledge are so diverse. They may have heard something from 
the petitioner or the respondent; a third person; or a rumor, or they may 
have learned something that is generally known. 

If a witness says he or she heard the petitioner or the respondent, the 
entire value of his or her testimony depends on two issues: whether he or 
she really heard it and whether the petitioner or the respondent was tell
ing the truth when they said it. To determine the first issue, the judge has 
the resources available to him/her under the positive norm and jurispru
dence: investigating thoroughly; asking the witness to describe in detail 
how he/she saw or heard what he/she is testifying about; and encouraging 
him/her to tell his story about what he saw or heard, including all the de
tails he/she can remember. If a witness is certain about the details and if 
his/her testimony corroborates testimony given by other witnesses, he/she 
is a witness that is telling the truth. The second issue will be determined 
by the judge when he/she weighs all the evidence: the parties' statements, 
the other witnesses' testimony, the circumstances beforehand, during and 
afterward; circumstantial evidence, conjectures, presumptions, etc. 

Two extremes must be avoided in weighing testimony: giving full cre
dence to certain testimony because it was heard directly from the simulat
ing party, for example, and not giving any credence at all to testimony 
heard from the petitioner. In both cases, testimony must be compared 
with the other evidence. 

If the source of second-hand testimony is a third person, the entire 
value of such testimony depends on the credibility of the person(s) from 
whom something was heard, assuming the witness's credibility has been 
established. The extreme of underestimating testimony as if it had no 
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weight at all by virtue of its third-party source must also be avoided. But 
the weight of such testimony also depends on how it was given: whether 
the witness gave details of time, place, names, motive, etc. The more spe
cific the detail, the greater the weight this testimony may have, because 
then it can be compared with other witnesses' testimony. If a second-hand 
witness's testimony is limited to some general statements, just saying he 
heard someone say something without adding anything else, it is clear that 
such testimony has little weight. However, it may lend credence to other 
evidence that meets the requirements for proper testimony, as mentioned 
above. It is important that witnesses testify by telling their story. If in 
these cases, their testimony is consistent with circumstantial evidence, 
additional evidence and presumptions, it may be considered full proof. 11 

Such testimony may always be grounds for making presumptions. In rotal 
jurisprudence, witnesses that have heard something from third parties are 
not ordinarily admitted. But they are admitted when there are no first
hand witnesses, mainly in marriage cases, and they may be credible if they 
can strengthen their testimony with conjectures and presumptions or 
other evidence, provided the source of their knowledge merits credence 
and was heard at a time that is not suspect. 12 

If a person's source of knowledge is rumor, he or she is a so-called 
hearsay witness. Rumor is different from hearsay. Rumor is suspicion 
based on talk among people whose source and basis are unknown. It is 
clear that such witnesses do not merit any credence whatever. This is not 
to say that they cannot be trusted, but merely that one of the requirements 
for the value of their testimony is missing, since the source of their knowl
edge is unknown. Rumor offers no guarantee of a serious basis for truth
fulness. 13 

A hearsay witness is different. Hearsay is a general agreement about 
some fact among local people. In order to adduce hearsay, it is necessary 
to show that this general feeling is uniform, sound, clear and enduring, 
and is not lightly taken or contradictory. 14 It is not enough for a witness to 
say that a general feeling exists: it must be proved. The following require
ments must be met to do so: there must be two witnesses free of all suspi
cion ; they must testify under oath that they heard the event as it is 
understood by the majority of the town, neighborhood, area of the city, 
etc. ; they must mention at least two other persons from whom the wit
nesses have heard it ; and they must give the causes of their knowledge 
and the talk or reason people have to believe what is being spread as ev
eryone's opinion, for example, whether people who witnessed it and the 

1 1 . Cf. c. MATTIOLI, November 7, 1951, in SRR Dec 43 (1951), p. 690, no. 2. 
12. Cf. c. PINTO, June 17, 1974, in SRR Dec 66 (1974), p. 447, no. 4. 
13. Cf. c. JULLIEN, June 6, 1935, in SRR Dec 27 (1935), p. 21, no. 3. 
14. Cf. A. REIFFENSTUEL, Ius canonicum universum, L. II, tit. XX, nos. 393ff. 
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attending circumstances are known.15 Unless these conditions are met, it 
is just rumor. Thus we see that it is not easy to prove hearsay.16 And even 
if these requirements are met, additional evidence is needed for hearsay 
alone to constitute full proof, unless the facts are extremely difficult to 
prove.17 

e) Witnesses of opinion are expressly mentioned in c. 1572,2°. They 
are also known as credible witnesses. They do not relate facts or even 
make statements: they just give their opinion, i.e., what they themselves 
think about the fact in dispute. The probative value of these witnesses lies 
in the basis for their opinions and deductions. They may constitute full 
proof if strengthened by additional evidence, conjectures and presump
tions. In any case, their testimony may be a valuable indication. But we 
must admit that these are not witnesses with the purpose proper to wit
nesses, which is to report facts, not opinions. 

f) A consistent witness that does not contradict his own testimony. 
This is another principle that a judge must follow in weighing testimony. A 
witness is consistent if he or she firmly maintains the fundamental facts 
when testifying, although there may be incidental discrepancies. If a wit
ness does not make incompatible statements, i.e., if some facts comple
ment rather than contradict other facts, the witness is firmly consistent. 
He must be consistent on the fundamental facts. 

g) A contradictory witness is not consistent or coherent with his own 
story. This is also a principle for evaluation. A witness who says one thing 
and then contradicts it with something else in the same testimony is a con
tradictory witness. These are also contradictions. The discovery of contra
dictions in a witness casts suspicion on his or her credibility. However, a 
judge should not dismiss contradictions a priori, but rather try to see if 
they fit into a pattern and attempt to discern what the witness was trying 
to say and interpret his state of mind. A few incidental variations in testi
mony may be due to normal things and actually strengthen rather than 
weaken credibility if they indicate that the witness has not been tipped off 
or coached. 

In the case of a contradictory witness, it is necessary to consider not 
only discrepancies in his or her testimony given on one or more occa
sions, but also his or her quickness or slowness in correcting himself/her
self or changing his/her testimony; and whether testimony given on more 
than one occasion was taken in an ecclesiastical trial or in an ecclesiasti
cal trial and a civil trial; or whether the discrepancies occurred between 
statements made in and outside the trial. It is clear that a judicial state
ment made under oath should prevail over an extra-judicial statement; 

15. Cf. L. DEL AMO, "Valoraci6n . . .  ," cit., p. 67; c. WYNEN, January 16, 1936, in SRR Dec 28 
(1936), p. 19, no. 4. 

16. Cf. c. CANESTRI, August 5, 1943, in SRR Dec 35 (1943), p. 688, no. 4. 
17. Cf. X II, 20, 27; c. PRIOR, December 12, 1921, in SRR Dec 13 (1921), p. 7, no. 6. 
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that testimony given in a civil trial merits less credibility than testimony 
given in an ecclesiastical trial, given the interrogatory method used in the 
civil system; and that testimony given by recalled witnesses are subject to 
the dangers mentioned in cc. 1570 and 1600 . With respect to a witness's re
vocation of testimony, the timing of the revocation should be considered: 
i.e., whether during testimony or when affirming it; whether it was after 
the act was read or whether the witness spontaneously returned to the tri
bunal to correct it; whether the witness had no time to talk to anyone 
about his testimony or did have time and talked about it; and whether the 
witness gave a reasonable explanation for making the correction. 

h) An uncertain or hesitant witness may also be a factor in evalua
tion, since a witness's uncertainty can hardly inspire certainty on the part 
of the judge. A witness who testifies uncertainly, expressing doubt of his 
own statements, fearful of making a mistake, is called an uncertain, hesi
tant witness. Clearly, the judge should determine the source of such uncer
tainty and hesitancy. If it is due to timidity, nervousness, scrupulousness, 
etc., this is different from confusion or a poor memory. 

i) The principle of consistency with other testimony brings us to the 
witness that confirms other testimony. Full proof is not obtained by accu
mulating many witnesses, but from witnesses who know the facts first 
hand and give testimony that agrees at a trial, with no significant discrep
ancies. Testes non numerantur, sed ponderantur is an aphorism that is 
well-known. Thus, there may be confirming witnesses and singular wit
nesses in a trial. Confirming witnesses are those who, without exception, 
testify on facts they know first hand, in agreement with each other and 
without major discrepancies. On the other hand, singular witnesses are 
those who each testify on different facts such that only one of them testi
fies to a specific fact. 

Confirming witnesses provide full proof. This doctrine, which goes 
back to ancient times, is found in the Old Testament18 and in Roman law19 

and it has been adopted in all the codes. This is true even when there are 
only two or three such witnesses, unless the gravity of the case demands 
stronger evidence or there is circumstantial evidence that raises enough 
doubt for the judge to consider the evidence insufficient ( cf. c. 1791 CIC/ 
19 17). It is a general principle in jurisprudence that witnesses who conflict 
on the fundamental matter do not constitute proof. But this principle does 
not apply if the conflict is over an incidental matter. Further, those wit
nesses whose testimony agrees in even the most incidental details may be 
suspected of having been coached. 

Singular witnesses may be of various kinds: adversarial or opposi
tional if their testimony is squarely opposed; diverse if their testimony dif
fers but does not conflict, i.e., the testimony is on facts that are not related 

18. Cf. Deut 19; Mt 18:6; Jn 8:17; 2 Cor 13: 1. 
19. Cf. 1,12, D., xxii, 15. 
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to each other; or cumulative or admiculative if their testimony can be 
combined and unified, even though their testimony may be on different 
details. Different principles must be used to weigh this evidence, because 
they are different cases. In the event of an adversarial conflict, what one 
witness affirms is denied by another. It might be said that one witness nul
lifies the testimony of another. Only one witness is right. One of the two is 
lying. Neither one constitutes proof until it becomes clear who is telling 
the truth and who is lying. 

In the event of diversative singular witnesses, no testimony nullifies 
another, but neither does it help, since the respective facts are not mutu
ally exclusive and have no connection whatever with each other. Each wit
ness retains the weight accorded to singular testimony. Such witnesses 
may be given the weight of additional circumstantial evidence. The saying 
that "a thousand witnesses like these is worth one" applies. 

In cumulative singular testimony, the testimony is on details of the 
same fact or different facts that maintain a common line and may mutually 
support and complement each other. There is no doubt that such testi
mony may constitute sufficient evidence, if supported by other corrobo
rating circumstantial evidence, presumptions and conjectures.20 In more 
serious cases, such as marriage and criminal cases, such testimony would 
not be sufficient evidence.21 The more serious the case, the clearer the ev
idence must be. 

It should also be noted that there is sometimes a discrepancy in testi
mony that is more apparent than real. Some differences may be explained 
by the fact that some witnesses do not recall the facts as easily as others 
after some time has elapsed. If this is the case with respect to incidental 
details, the testimony must not be underestimated. A judge would do well 
to remember the principles of jurisprudence in: Dicta testium non sunt 
cavillanda, sed intelligenda secundum usum communem, humanum, 
Testimonia modo humano sumenda sunt nee omnes discordantiae circa 
facti adiuncta ea infirmantur. 

It should be pointed out that witnesses prove their point by affirming 
a matter, not by denying it. This is the source of the general norm in juris
prudence that Magis creditur duobus testibus affirmando quam mile 
negantibus. An excessive number of witnesses reduces efficiency, since 
contradictions and inconsistencies increase as the number of witnesses 
increases, which harms the evidence. 

In evaluating witnesses, it is fundamental to review each witness and 
his or her statements. What a judge should never do is list a number of wit
nesses and their respective statements in a decision with no criticism 

20. Cf. F. DELLA ROCCA, Instituciones de derecho procesal can6nico (Buenos Aires 1950), 
p. 226, which cites the jurisprudence of the Rota. 
21. Cf. L. DEL AMO, "Valoraci6n . . .  ," cit., p. 127. 
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whatever, as if the weight of their testimony lies in the sum of the testi
mony alone. An analysis must be made of what was said, what was omit
ted, what seems true, and what is consistent or out of line with other 
testimony or the facts. Each witness's testimony must be compared with 
the parties' statements and the other witnesses' testimony, and these with 
the testimony of the witnesses who know more than the parties them
selves in areas that only they could know or say they have not talked to 
anyone about it. 

Nor does criticism consist of picking and choosing from what each 
witness says in order to support a theory. The important thing in each wit
ness's testimony is the fact that he or she wants to describe or reveal. 

A judge must also avail himself of historical criticism by determining 
the causes of the facts, how each witness learned of what he testified to 
and any interest he or she may have in the matter by discerning the inci
dental and the fundamental and distinguishing between what seems to be 
the objective truth and what seems to be highly probable or false due to 
conjectures and deductions. While exercising neither excessive subtlety 
nor unwarranted underestimation, a judge must be cautious, prudent and 
human. 

j) "Other items of proof, " says c. 1572,4°, must be weighed to deter
mine whether they confirm the witnesses' testimony. This is what we 
would call the principle of comprehensive evaluation. 22 It consists of put
ting together all the elements obtained in the investigation, which will be 
quite varied in every case. These elements may be summarized as follows: 
circumstances preceding, concomitant with and following the facts; cir
cumstantial evidence, which provides information on the facts in dispute; 
conjectures, which are less significant presumptions with fewer bases 
than presumptions; presumptions; maxims of experience, etc.23 The prin
ciple of the comprehensive evaluation of evidence is grounded on the 
well-known maxim of experience, Singula quae non prossunt, unita iu
vant. 

This comprehensive evaluation presupposes three steps to be taken 
by the judge: analysis of each piece of evidence; criticism of it in "modo 
humano" and a synthesis of the evidence as a whole. This requires care
fully rereading the acts and taking extensive notes. 24 

Sometimes circumstantial evidence may be important enough to ar
rive at moral certainty on the facts in dispute. Jurisprudence itself avails 
itself of circumstantial evidence more and more frequently and firmly. 
There is no doubt that it is additional evidence of great importance, and at 

22. Cf. L. DEL AMO, La clave . . .  , cit., pp. 154ff. 
23. Cf. ibid. 
24. Cf. J. A. ABBO, "Quaestiones quaedam circa probationes in causis matrimonialibus," in 

Periodica 59 (1970), pp. 3-20. 

1322 



GIL DE LAS HERAS Tit. IV. Ch. III. Art. 4. The Credibility of Evidence c. 1572 

times it may be the only evidence. Testimonial evidence often needs to be 
complemented with circumstantial evidence. 

CIC/1917 did not discuss circumstantial evidence as proof. The word 
was mentioned only in different canons, sometimes to mean a means of 
evidence and sometimes to indicate probative value. 25 A similar statement 
could be made for the CIC. 26 But in rotal jurisprudence, there are frequent 
occurrences of details, circumstantial evidence and conjectures as proof 
or additional evidence. 27 It must not be forgotten that the details are often 
the key to proof. 28 And it is in the details where circumstantial evidence is 
ordinarily found. 

25. Cf. cc. 1757 § 3,2°, 1791 § 2, 1833, 1946 § 2,2°, 2059 of the C/C/1917. 
26. Cf. cc. 1061, 1550, 1647, 1679, 1707 § 2 of the CIC. 
27. Cf. c. FILIPIAK, September 17, 1949, in SRR Dec 41 (1949), p. 297, no. 2; c. HEARD, 

April 15, 1944, in SRR Dec 36 (1944), p. 266, no. 2. 
28. Cf. L. DEL AMO, La clave . . .  , cit., pp. 276ff. 
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Unius testis depositio plenam fidem facere non potest, 
nisi agatur de teste qualificato qui deponat de rebus ex 
officio gestis, aut rerum et personarum adiuncta aliud 
suadeant. 

The deposition of one witness cannot amount to full proof, unless the wit
ness is a qualified one who gives evidence on matters carried out in an 
official capacity, or unless the circumstances of persons and things per
suade otherwise. 

SOURCES: c. 1791 § 1 ;  PrM 136 § 1; Signatura Reser., 10 nov. 1970, 1;  
Signatura Reser., 2 ian. 1971 ,  II, 1 

CROSS REFERENCES: cc. 484, 876, 89 4, 1437, 1541 

COMMENTARY ------
Feliciano Gil de las Heras 

The general principle of this canon is that "one witness cannot 
amount to full proof." The principle has two exceptions: a qualified wit
ness testifying to things done in his or her official capacity; and if objec
tive or subjective circumstances argue otherwise. 

The general principle of the canon is a limitation imposed by a more 
rigorous principle that goes back to ancient law: it was said that Testis 
unus, testis nullus, and it manifested itself in various ways, 1 although it is 
true that it was never applied rigorously, since a sole witness has always 
had some probative value. At any rate, in current bodies of law, this rigor
ous principle has become the one that appears in the canon we are now 
commenting on: " [One witness] cannot amount to full proof," but his or 
her deposition does have probative value. 

The reason for this law is the danger that a single witness may not 
testify with sufficient sincerity or historical truth when it is so easy to 
make an error and when out of his or her own malice or others', he or she 
may be influenced to stray from or falsify the truth. The legislator intends 
for this norm to ensure that judges do not commonly accept a sole witness 
as full proof and that moral certainty not be based on a sole witness in ar
riving at a given decision. And this disposition of the legislator is shaped 
by the common sense itself of ordinary people, who does not see suffi
cient certainty to settle a dispute on the basis of the word of a single 

1. Cf. cc. 1813, 1816, 373, 1593 of the CIC/1917. 
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person. But the legislator is well aware that a specific case may arise in 
which a single witness may provide sufficient moral certainty. The follow
ing exceptions are therefore given alongside the general principle: 

a) A witness giving a deposition on things he or she has done by rea
son of his/her office may provide full proof, even if he or she is a sole wit
ness. This exception is based on the fact that the mission of a qualified 
witness is to certify things he or she does in an official capacity. This is a 
person that has sworn to carry out his or her mission faithfully, and viola
tion of this fidelity is considered a grave delict. Guarantees are thus in 
place to ensure that such witnesses will proceed with the uprightness that 
is demanded of them. 

The question of how a witness is determined to be qualified may be 
asked here. Since a qualified witness in one "who gives evidence on mat
ters carried out by reason of his/her office," we may mention, for example, 
notaries and clerks of the court; bishops and parish priests; judges and of
ficials of the tribunal; and the promoter of justice and the def ender of the 
bond. These officials are also exercising their legal authority and have full 
probative value when testifying to a judge about matters related to carry
ing out their mission, and not just when preparing public documents 
(c. 84). This norm is of great usefulness when a public document has been 
lost or destroyed or when there are questions over its interpretation. 2 

The CIC does not list cardinals of the Church as enjoying the privi
lege of being qualified witnesses in the external forum when testifying on 
concessions made orally by the Pope (cf. c. 239 § 1,17 ° CIC/1917). How
ever the norm that one witness is sufficient to prove baptism ( c. 876) has 
been retained. Yet, one witness would not be sufficient in the case of mar
riage nullity. The norm that one witness is sufficient to prove the sacra
ment of confirmation has also been retained (c. 89 4). 

It is clear that exceptions and evidence, depending on each case, 
may be applicable against the testimony of a qualified witness. For exam
ple, when it can be proved, that a notary was not present at an act he/she 
certified). Or evidence may be submitted showing that testimony given by 
a qualified witness is not true. It should be noted that in marriage cases, if 
a qualified witness testifies in favor of the nullity of the marriage, such tes
timony would not by itself be sufficient proof, since marriage enjoys the 
favor of law ( c. 1060 ), and a sole qualified witness does not prevail over 
the favor of law.3 Thus the credibility of such testimony is not absolute, as 
can be seen in the presumptive evaluation of public documents (c. 1541). 
Therefore, a judge must also subject the testimony of qualified witnesses 
to criticism. We should note that such witnesses may be mistaken, even 

2. Cf. A. JULLIEN, Juges et avocats des Tribunaux de l'Eglise (Rome 1970), pp. 441-442; 
C. JULLIEN, June 25, 1941,  in SRR Dec 33 (1941), p. 574, no. 4; C. ROSSETTI, May 31, 1917, in 
SRR Dec 9 (1917), pp. 124ff. 

3. Cf. C. JULLIEN, November 16, 1942, in SRR Dec 34 (1942), p. 805, nos. 4-5. 
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when serving as witnesses of their office. An example is provided in this 
rotal decision: "When a witness that was present at a marriage testifies as 
a qualified witness, his/her testimony constitutes full proof, which shall 
prevail over other witnesses to the contrary, unless convincingly shown 
otherwise. "4 

b) The other exception to the general principle is when a sole wit
ness is supported by objective and subjective circumstances that convince 
the judge that full proof exists. In rotal jurisprudence, these circum
stances are "quoties occurrant forma aut coniecturae et praesumptiones 
ex circunstantiis. "5 Reiff enstuel adds these exceptions to the general prin
ciple: "The deposition of a sole witness is sufficient proof in cases in 
which many witnesses could not be found by any means or only with dif
ficulty. "6 In fact, the CIC, in including this exception, simply incorporated 
into the positive norm something that was already in jurisprudence and 
doctrine.7 The rescript of the Apostolic Signatura of November 10 , 1970 
said that "to obtain moral certainty from a concurring deposition by credi
ble parties, assuming there is no collusion of any kind, probative force 
against the bond of marriage must not be denied, provided there is at least 
one witness free of suspicion and there are concurring presumptions, cir
cumstantial evidence and other additional supporting evidence. "8 

In any evaluation of testimony, the lessons of forensic psychology 
about evaluation must be considered in evaluating witnesses of any kind, 
but particularly when there is only one witness. 

Even if it is assumed that the witness observed the fact faithfully and 
is a normal person who was not blinded by any passion, he or she may be 
subject to memory errors, since memory dulls with time. Psychological 
studies on judicial testimony have shown that the facts often took place a 
little differently from how witnesses related them, even when a witness 
feels sure that his or her memory is objective. Emotion itself may create 

4. Coram EGAN, March 2, 1974, in SRR Dec 66 (1974), p. 165, no. 9; cf. C. QUATIROCOLO, 
March 14, 1933, in SRR Dec 25 (1933), p. 140, no. 10; c . BRENNAN, October 20, 1965, in SRR 
Dec 57 (1965), p. 693, no. 8; c. PINTO, June 17, 1974, in SRR Dec 66 (1974), p. 447, no. 4. 

5. Coram PARISELLA, FEBRUARY 14, 1974, in SRR Dec 66 (1974), p. 89, no. 25. 
6. A. REIFFENSTUEL, Ius canonicum universum, L. II, tit. XX, no. 267; cf. L. DEL AMO, 

"Valoraci6n del peritaje  psiquiatrico sobre neurosis, psicopatias y transtornos de la  
sexualidad," in Ius Canonicum 23 (1982), p. 129; M.  LEGA-V. BARTOCETTI, Comentarius in 
iudicia ecclesiastica, II (Rome 1950), p .  742. 

7. Cf. F. WERNZ-P. VIDAL, Ius canonicum, VI (Rome 1949), p. 440; M. LEGA-V. BARTOCETTI, 
Comentarius . . .  , cit . ,  p .  744; c . BRENNAN, April 17, 1960, in SRR Dec 52 (1960), p .  241 ;  
c. DAVINO, January 31 ,  1973, in SRR Dec 65 (1973), p. 50, no. 3 ;  c. PARISELLA, January 11, 1979, 
in SRR Dec 71 (1979), pp. 3-4, no. 6; P. FELICE , "Formalita giuridica e valutazione delle prove 
nel processo canonico, "  in Ephemerides Juris Canonici 41-42 (1985-86), pp. 17-18; 
A. FLATTEN, "Qua libertate iudex ecclesiasticus apretiare possit ac debeat," in Apollinaris 33 
( 1960), p. 198; U. MOISEK, "Der grundsad 'unus testis nullus testis' und seine geiltang in 
Kanonischen Recht, "  in Revue de Droit Canonique 26 (1976), pp. 370-377. 

8. X. OCHOA, LE, IV (Rome 1974), cols. 5917 and 5963. 
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false memories and it is not rare for a witness to remember facts as true 
that the witness only wishes had happened. 9 

Thus a judge must not forget that a witness, especially if timid, may 
make errors if he or she is upset or becomes emotional, to the point that 
he or she may change his or her recollections if the instructor questions 
any of his or her testimony, or become even more confused as a witness 
and may falsify even the most exact recollections.10 

The assistance provided by forensic psychology in weighing testi
mony is so important that it was considered in the schemata preceding the 
final text of the CIC. When weighing testimony, judges were asked to con
sider "the principles of forensic psychology." And this paragraph was de
leted not because judges do not need such principles, but because these 
principles is part of the professional formation of judges. 11 Further, rotal 
decisions have been insisting on this for a long time: "When weighing testi
mony, the teachings of forensic psychology should always be considered. 
This is all the more necessary when only one witness testifies on events 
that happened a long time ago and a matter that was of much interest to 
the witness." 12 Forensic psychiatry/psychology courses are necessary in 
today's canon law schools. Judges need this knowledge not only for criti
cal reviews of psychiatric and psychological expert testimony, but also to 
weigh testimony. 

9. Cf. F. ROBUSTELLI, Nuove questioni di psicologia, I, L. (Ancona 1972), p. 399; 
E .  ALTAVILLA, Psicologia iuridica, I (Turin 1955), p. 85; J.J. GARCIA FAILDE, "Criteria 
psicologica ad aestimandas partium declarationes in processibus ecclesiasticis," in 
Periodica 79 (1990),  pp. 393-420; L. DEL AMO, La clave probatoria en las procesos 
matrimoniales (Indicios y circunstancias) (Pamplona 1978), pp. 209ff. 

10. Cf. E. ALTAVILLA, Psicologia . . .  , cit., p. 111 ;  J.J. GARCIA FAILDE, Nuevo derecho procesal 
can6nico (Salamanca 1992), p. 159. 

11 .  Cf. Comm. 11 (1979), p. 120. 
12. Coram PINTO, April 22, 1974, in SRR Dec 66 (1974), p. 275, no. 6. 
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CAPUT IV 
De peritis 

CHAPTER IV 
Experts 

BOCCAFOLA 

Peritorum opera utendum est quoties ex iuris vel iudicis 
praescripto eorum examen et votum, praeceptis artis vel 
scientiae innixum, requiruntur ad factum aliquod com
probandum vel ad veram alicuius rei naturam dignoscen
dam. 

The services of experts are to be used whenever, by a provision of the law 
or of the judge, their study and opinion, based upon their art or science, 
are required to establish some fact or to ascertain the true nature of some 
matter. 

SOURCES: c. 1792;  PrM 140 § 1 

CROSS REFERENCES: c. 1680 

CO MMENTARY ------

Kenneth E. Boccafola 

The Code of Canon Law wisely contains various provisions which 
recommend the use of experts whenever such help might be useful or nec
essary to determine a particular fact or to understand the nature of a par
ticular matter. An expert is one whose knowledge and experience make 
him an authoritative specialist in some art or science. The figure of expert 
in canon law, therefore, is quite a broad one1 and ranges from one who can 
advise about the restoration of a work of fine art ( c. 1189 ), or about archi
tecture or building repair (c. 1216 ), or about the value of real estate 

1. Cf. M. BREITENBECK O.P., "The requirements for Experts in Church Law," in The Jurist, 
50 (1990), pp. 257-288. 
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(c. 1293 § 1,2°), to someone with proven experience either in the field of 
economics, civil law (c. 492 § 1), or even canon law itself (c. 1483). Last 
but not least, of course, is the expert whose opinion and expertise is most 
frequently sought, the medical doctor ( c. 689 § 2) and/or psychiatrist 
(c. 1044 § 2,2°). 

Canons 1574 to 1581 of the Code, which we are considering here, 
however, deal with only one specific aspect of this large subject, that is, 
the use of experts as a source or means of proof in a canonical trial. 

This canon, in the same fashion as that of c. 1792 C/C/1917 , sets out 
the general norm that a judge is required to make use of the help and 
opinion of experts: a) whenever, after a prudential judgment that such 
help would allow him to reach moral certitude as to the establishment of 
some fact or as to the true nature of some matter, he, by his decree has so 
determined, and b) when the law itself so prescribes. 

The present law requires that experts be consulted in several differ
ent circumstances, e. g., when a superior must decide whether or not a 
physical or psychic illness would render a member of a religious institute 
unsuitable to profess final vows ( c. 689 § 2), or when a bishop must decide 
whether or not a candidate is irregular for Orders because he labors from 
some psychic defect which would make him incapable of rightly carrying 
out priestly ministry ( cc. 1041,1 °, 1044 § 2 ,2°). However, the only specific 
requirement for the use of experts as a means of proof in a canonical 
trial is found in c. 1680 , which determines that experts must be used in 
matrimonial cases that are concerned with impotence or defect of consent 
due to mental illness.2 

Accordingly, the legislation of the prior Code (cc. 1976-19 82 CIC/ 
1917) which treated together the requirements for expert examination and 
opinion in impotence, amentia and non-consummation cases has been re
ordered. The former two types of cases are now covered in c. 1680 ; non
consummation cases are dealt with in a separate section of Part III of 
Liber VII (cc. 1697-1706) where c. 1702 bids the judge to follow the gen
eral canons on proofs (c. 1526-1586) as well as the specific canons on 
proofs in matrimonial nullity cases (cc. 1678-1680). 

In accord with the provisions of c. 1680 , then, it would seem that a 
judge should make use of the help of experts in any case whose caput nul
litatis would be based on c. 109 5, for all of the three clauses of c. 1095 are 
concerned with a psychic incapacity for matrimonial consent, and the su
preme legislator has recently made clear that such a psychic incapacity 
can truly be envisioned only in the presence of a serious anomaly affecting 
the ability to know and to will: "Per il canonista deve rimanere chiaro il 

2. Cf. A. STANKIEWICZ, "La configurazione processuale del perito e delle perizie nelle 
cause matrimoniali per incapacita psichica," in Monitor Ecclesi asticus, 117  (1992), p. 220, 
no. 9. 
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principio che solo la incapacita', e non gia' la difficolta' a prestare il con
senso e a realizzare una vera communita di vita e di amore, rende nullo il 
matrimonio ... Una vera incapacita e ipotizzabile solo in presenza di 
una seria forma di anomalia che, comunque si voglia definire, deve 
intaccare sostanzialmente le capacita di intendere e/o di volere del 
contraente. "3 

Clearly the present Code is not as rigid in maintaining this require
ment4 as was the CJC/19 17 code which, without exception, in c. 1982 pro
vided for the intervention of experts in causis defectus consensus ob 
amentiam. Then, too, Provida Mater 140, considered the aid of an expert 
so important that it mandated that any dispute about the usefulness of an 
expert be decided, not by the Judge Instructor alone but by the college of 
judges. As is clear from c. 1680, the present law allows the judge to omit 
the appointment of an expert if ex adiunctis inutilis evidenter appareat, 
that is, if from the circumstances of the case such consultation would be 
manifestly useless. 

A recent Rotal decision presents an interesting, though not yet sol
idly established, thesis as to when and why the opinion of an expert might 
be considered useless: "Possibilis alicuius gravis psychopathologiae prae
sentia est primum criterion quod vim apud iudicem habet, cum ille decer
nere debeat utrum opera periti-psychiatrici vel psycologici-utatur an 
non ... Quare, si hie canon cum relata Summi Pontificis ... interpretatione 
[supra] confertur, peritus advocari debet tantummodo si extant aliqua 
indicia de praesentia cuiusdam gravis morbi ... Si ratio nab ilia desunt 
indicia alicuius morbi, periti opera necessaria non est ... Sententia 
affirmativa, incapacitatem consensualem respiciens, exigit peritiam quae 
earn suffragetur ;  quia decisio affirmativa inniti debet in praesentia 
(medice quoque confirmata) anomaliae psychicae gravis; sententia vero 
negativa suffragium peritiae non requirit. "5 

In summary, the canon states that as a general rule in trials of the 
nullity of matrimony, a judge ordinarily cannot and should not prescind 
from seeking a peritia. However in particular cases ( even if the case is 
based on a psychic defect), altogether special circumstances or an abun
dance of psychological or medical documentation may dispense the judge 
from seeking the ulterior proof of an expert's opinion.6 He could also dis
pense with an expert 's report if, in addition to considering it really an 

3. JOHN PAUL II, Ad Rotae Romanae Audi tores coram admissos die 5 februarii a. 1987, 
in AAS 79 (1987), p. 1457. 

4. A. STANKIEWICZ, "La configurazione processuale . . .  ," cit., p. 218, notes 2 and 3. 
5. Coram BURKE, in TRR Vayne-Castrens-Southbenden June 18, 1991, nos. 6-7. 
6. Cf. M. POMPEDDA, in R. SABLE (Dd.), Incapacity for Marriage. Jurisprudence and 

interpretation: Acts of the Ill Gregorian Colloquium (Rome 1987), pp. 209-210. 
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unnecessary extra proof, he should judge that it would cause a consider
able hardship for one of the parties, or for the tribunal itself, because of 
the lack of suitable experts or because of the increased outlay of time and 
money. Certainly, however a judgment as to the presence of psychic inca
pacity would have to be based upon more substantial canonical proof than 
the mere "common estimation of the ordinary man."7 

7. M. BREITENBECK, "The use of the Psychological expert in formal Cases," in T. DOYLE 

0.P. (Ed.), Marriage Studies II, 1982, p. 92. 
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Iudicis est peritos nominare, auditis vel proponentibus 
partibus, aut, si casus ferat, relationes ab aliis peritis 
iam factas assumere. 

It is for the judge, having consulted the parties or at their request, to ap
point the experts or, if such is the case, to accept reports already made by 
other experts. 

SOURCES: c. 1793 ; PrM 141 

CROSS REFERENCES: 

COMMENTARY ------

Kenneth E. Boccafola 

After determining in general when experts are to be used, the Code 
next concerns itself with the selection and nomination of experts in a par
ticular case. We see first of all that one becomes an expert in a case only 
when one is officially designated as such by decree of the judge. The 
canon gives more liberty to the judge than c. 1793 CJC/1917 since it allows 
him either to appoint an expert on his own motion, after having heard the 
parties (and the defender of the bond or promoter of justice who, as we 
know from c. 1434, have the same rights as the parties) or to select an ex
pert proposed by the parties. Furthermore he has the ability to officially 
accept as part of the canonical proofs an expert's report already drawn up 
and perhaps already presented to a civil court. The new Code also allows 
the judge more discretion as to the number of experts to be appointed in 
matrimonial cases since it no longer uses only the plural form and in 
c. 1680 specifically authorizes "one or more experts." 

As he is about to nominate an expert, the judge should carefully con
sider the purpose he has in mind and the qualities of the one he is about 
to choose to help him fulfill that purpose. The qualities sought in the ex
pert above all should be profound knowledge of the subject, a good repu
tation among his peers and personal integrity and honesty. 

The expert in a matrimonial case should be a particularly qualified 
person chosen for his professional knowledge of the human sciences (psy
chiatry and psychology) who will furnish to the judge a reasoned opinion 
drawn up according to the professional norms of his art or science. He 
should possess to an eminent degree knowledge of his art or science and 
this knowledge should be recognized by a proper diploma or certificate of 
studies completed. 1 This is particularly important since the function of 

1. Cf. P. MONTAIGNE, "Expertise," in R. NAZ, (Ed.), Dictionnaire de droit canonique V 
(Paris 1953), col. 705. 
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some experts is only to help establish a given fact, but in a matrimonial 
case the expert is to help the judge to fully understand the nature of the 
matter in question and to draw conclusions from the facts presented. 

Historically, there have been various opinions as to the proper ju
ridic role an expert plays in the trial and about the weight to be attributed 
to his conclusions. Some authors considered him almost as a delegated 
judge in the matter since he was asked to give an opinion in a judicial mat
ter. He was referred to at various times as arbiter, sapiens, assessor, con
siliarius, and consultor. Keating seems to favor the opinion that the office 
of the expert stands midway between that of a witness and a judge; like a 
witness the expert gives testimony in the trial, like a judge he draws con
clusions and expresses his own opinion, something which an ordinary wit
ness is not allowed to do. In the end he concludes that the role can best be 
expressed as "technical adviser to the Tribunal. "2 

2. J. KEATING, "The Province of Law and the Province of Forensic Psychiatry in Marriage 
Nullity Trials," in Studia canonica 4 (1970), p .  16. 
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Easdem ob causas quibus testis, etiam periti excluduntur 
aut recusari possunt. 

Experts can be excluded or objected to for the same reasons as a witness. 

SOURCES: cc. 179 5 § 2;  1796 ;  PrM 142 § 2-145 

CROSS REFERENCES: cc. 228 § 2, 1550 § 2,1° 1555, 1663 § 2 et 1664 

COMMENTARY ------

Kenneth E. Boccafola 

The discussion of the juridic role of the expert (see commentary on 
c. 1575) is further clarified by the dispositions of this canon which clearly 
places the expert in a position equivalent with any other witness in the 
case. This parallelism, taken together with recent jurisprudence1 and au
thoritative interpretations make it clear that the expert is to be considered 
juridically as a witness, although a qualified witness;2 "II parallelismo tra 
periti e testimoni non significa in alcun modo che si voglia far rientrare le 
perizie nel campo delle prove testimoniali, ma indica un somiglianza della 
participazione del perito nella funzione di teste, specialmente nella sua 
posizione di dover riferire 'davanti' al giudice sulla stessa realta del 
fatto."3 

Canon 228 § 2 states the general norm that lay people who have the 
required knowledge, prudence and uprightness of character are capable of 
being experts. The CIC code does not list any positively required qualifica
tions as did the c. 179 5 CJC/1917. But like other witnesses and those men
tioned in c. 1550,  an individual would be considered incapable of fulfilling 
the ex officio role of expert if he has already assisted one of the parties in 
the same case (even if, as c. 1575  allows, the judge can accept such a pri
vate report in evidence). It would also seem that one who did not have suf
ficient knowledge to be a real expert, or who was closely related to one of 
the parties in the case, would be unsuitable to act as an ex officio expert 
(cf. PrM 142 § 3). 

1. Coram DE LANVERSIN, March 20, 1985, no. 10 in RRD 77 (1985), p. 171. 
2. B. DE LANVERSIN, "De momento peritiae instituendae in processibus matrimonialibus 

recentioribus," in Periodica 73 (1984), p. 573. 
3. A. STANKIEWICZ, "La configurazione processuale del perito e delle perizie nelle cause 

matrimoniali per incapacita psichica," in Monitor Ecclesiasticus 117 (1992), p. 228. 
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The exclusion or rejection of an expert is done in the same way as 
the exclusion or rejection of a witness, that is, upon the request of one of 
the parties the expert may be rejected, provided that he has not yet begun 
his task and that a just reason for his exclusion has been presented 
(c. 1555). 

The expert, once named, also has some rights and duties of his own. 
He should be sworn in to do his duty faithfully-an oath is no longer pre
scribed (as did c. 179 1  CJC/19 17), although it would seem that nothing 
prohibits the judge from swearing in the expert according to c. 1562. Be
fore taking that oath, he should consider whether he wishes to accept the 
role, whether he is capable of carrying it out-that is, whether the infor
mation required falls within his sphere of expertise, whether he can fulfill 
the task objectively and within a reasonable period of time, and finally 
whether he will be able to produce a well reasoned opinion which will 
also explain how and why he reached his conclusions. 
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§ 1. Index, attentis iis qnae a litigantibns forte dedncan
tnr, singnla capita decreto sno definiat circa qnae 
periti opera versari debeat. 

§ 2. Perito remittenda snnt acta cansae aliaqne docn
menta et snbsidia qnibns egere potest ad snnm 
mnnns rite et fideliter exseqnendnm. 

§ 3. Index, ipso perito andito, tempns praefiniat intra 
qnod examen perficiendnm est et relatio proferenda. 

§ 1. The judge in his decree must define the specific points to be consid
ered in the expert's task, taking into account whatever may have been 
suggested by the litigants. 

§ 2. The expert is to be given the acts of the case, and any documents and 
other material needed for the proper and faithful discharge of his or 
her duty. 

§ 3. The judge, having consulted the expert, is to determine a time for the 
completion of the examination and the submission of the report. 

SOURCES: § 1: c. 1799 § 1; PrM 14 7 §§ 1 et 3 
§ 2 :  c. 1800 ; PrM 147 § 2 
§ 3 :  c. 1799 § 2 ;  PrM 14 7 § 4 

CROSS REFERENCES: 

COMMENTARY ------

Kenneth E. Boccafola 

This canon establishes the duty of the judge to precisely define the 
object of the inquiry and the specific task which he is asking the expert to 
perform. Ordinarily psychiatrists and psychologists, in accord with the 
standards of their profession, are prepared to reach definite conclusions 
as to the state of a person only after having personally interviewed and/or 
treated that person. Oftentimes they make use of a series of psychological 
tests, and subject the patient to a period of close observation. The term 
examen used in the canon certainly envisions such a direct examination 
with the use of all relevant scientific aids. If this is not possible it would 
seem that an indirect examination, that is one based on the acts of the 
case (perito remittenda sunt acta causae aliaque documenta et sub
sidia), could suffice if the expert is thus truly able to reach morally cer
tain conclusions. 
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As we have seen above, the use of the expert is a means of the in
struction of the case in order to bring to light all possible proofs. Judges 
are often negligent in that they give only a general charge to the expert 
without clearly specifying the precise task that they require of him. This 
canon indicates that the judge is to determine by a decree the individual 
points upon which the expert is to concentrate his investigation. This de
cree is to take into account the various issues and questions raised by the 
parties and the defender of the bond ( or the promoter of justice, if he in
tervenes). Garcia Failde1 observes that requiring the consultation of the 
defender of the bond is omitted here, but as Doran says, it would seem 
that this is one of the situations envisioned by c. 1434.2 

The judge is to ask the expert in marriage cases to determine the 
presence or not of any illness or psychic disorder, its nature, severity, 
onset and duration. He should give a diagnosis if this is possible and point 
out any influence such an illness or disorder might have on the mental 
state and capacity of patient. 3 

Keating describes the task of the expert as: "1. giving his diagnosis 
and to state his conclusions, i. e., whether the person was mentally ill, 
and, if so, what precise illness he had; 2. explaining to the court the basis 
for this conclusion, i. e., the examinations, tests, observations or other 
data on which he bases his conclusion; 3. describing the nature and char
acteristics of this illness; 4. explaining its origin, development and gravity 
in a temporal relationship to the date of the wedding. "4 He further main
tains that the expert has the right to comment on the precise question of 
the validity of the marriage itself. 5 

However, such a thesis no longer seems tenable in the light of the 
Holy Father's recent statement: "Il giudice, quindi, non puo' e non deve 
pretendere dal perito un giudizio circa la nullita' del matrimonio ... La 
valutazione circa la nullita' del matrimonio spetta unicamente al giudice. Il 
compito del perito e' soltanto quello di prestare gli elementi riguardanti la 
sua specifica competenza, e cioe' la natura ed il grado delle realita' 
psichiche o psichiatriche, a motivo delle quali e' stata accusata la nullita 
del matrimonio. "6 

The expert has the right to have the information necessary for him to 
properly fulfill his task. The judge therefore is obliged to give the officially 

1. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal can6nico. Estudio sistematico
analitico comparado (Salamanca 1984), p. 150. 

2. T. DORAN, "Some Thoughts on Experts," in Quaderni Studio Rotate IV (1989), p. 64. 
3. C. LEFEBVRE, "De peritorum iudicumque habitudine in causis matrimonialibus ex 

capite amentiae," in Periodica 65 (1976), p. 1 15. 
4. J. KEATING, "The Province of Law and the Province of Forensic Psychiatry in Marriage 

Nullity Trials," in Studia canonica 4 (1970), p. 9. 
5. Ibid., pp. 10 and 14. 
6. JOHN PAUL II, Ad Rotae Romanae Auditores coram admissos die 5 februarii a. 1987, 

in AAS 79 (1987), pp. 1457-1458. 
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designated expert or experts, whether selected by himself or proposed by 
the parties, not necessarily all the acts of the case, but only such as are 
necessary to complete the task (cf. PrM 147 § 2). 

As a practical matter and in order to obviate unnecessary delays, it is 
wise for the judge, and in accord with the expert, to set a time when the 
expert's report would be due. 
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1578 

Tit. IV. Ch. IV. Experts c. 1578 

§ 1 .  Periti suam quisque relationem a ceteris distinctam 
conficiant, nisi index unam a singulis subscribendam 
fieri iubeat: quod si fiat, sententiarum discrimina, si 
qua fuerint, diligenter adnotentur. 

§ 2.  Periti debent indicare perspicue quibus documentis 
vel aliis idoneis modis certiores facti sint de perso
narum vel rerum vel locorum identitate, qua via et 
ratione processerint in explendo munere sibi deman
dato et quibus potissimum argumentis suae conclu
siones nitantur. 

§ 3.  Peritus accersiri potest a iudice ut explicationes, 
quae ulterius necessariae videantur, suppeditet. 

§ 1. Each expert is to complete a report distinct from that of the others, 
unless the judge orders that one report be drawn up and signed by all 
of them. In this case, differences of opinion, if there are such, are to 
be carefully noted. 

§ 2. Experts must clearly indicate the documents or other appropriate 
means by which they have verified the identity of persons, places or 
things. They are also to state the manner and method followed in ful
filling the task assigned to them, and the principal arguments upon 
which their conclusions are based. 

§ 3. The expert may be summoned by the judge to supply any further ex
planations which seem necessary. 

SOURCES: § 1: c. 1802 ; PrM 148 
§ 2: c. 1801 § 3 ;  PrM 148 § 1 
§ 3 :  c. 180 1 § 2 ;  PrM 152 ;  Signatura Reser., 10 nov. 19 70, 2 ;  
Signatura Reser., 2 ian. 1971, II, 2 

CROSS REFERENCES: 

C OMMENTARY ------

Kenneth E. Boccafola 

The CIC, as we have seen above, removes the presumption ( cf. CIC/ 
19 17, cc. 1792, 1796, 1979 §§  1 and 2, 1982 ; as well as that of PrM 150). that 
there will always be more than one expert appointed. If, however, more 
than one expert is actually appointed, each should ordinarily prepare his 
report individually. In the rare case that a joint report is authorized, any 
differences of opinion among the experts are to be clearly distinguished. 
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It no longer seems required to seek the opinion of a 'super expert' 
(cf. c. 1803 CJC/19 17), in the case of disagreement among the experts, 
since the judge, once the basic requirement of c. 1680 has been met-has 
ample discretionary power by reason of c. 1574 itself to make whatever 
further use or non-use of experts he deems necessary and proper. 

Although the CJC/1917 mentioned, in c. 1801, the possibility that the 
expert might present his report orally, the present canon omits any ref er
ence to this possibility. It would seem, then, that the report should nor
mally be drawn up in written form so that the expert will have had time to 
carefully reflect and organize his conclusions before presenting them in 
definitive form. 

The canon also makes it clear that the expert cannot simply report 
his final conclusions, but that he must indicate his sources of information, 
the method he followed in carrying out the task and the arguments upon 
which his conclusions are principally based. 

Once the report has been presented, the parties in the case (includ
ing the defender of the bond and promoter of justice), as part of their nat
ural right of defense, should be able to consider its arguments and 
evaluate it as a means of proof. Hence it is often helpful for the expert to 
personally appear before the tribunal to confirm his findings and to re
spond to any criticisms or questions that may have arisen. It must be ad
mitted, however, that the present Code, presuming that the parties are 
ably represented by advocates, does not permit their presence at the ex
amination of the experts (c. 1678 § 2). 
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1579 

Tit. IV. Ch. IV. Experts c. 1579 

§ 1 .  Index non peritorum tantum conclusiones, etsi con
cordes, sed cetera quoque causae adiuncta attente 
perpendat. 

§ 2 . Cum reddit rationes decidendi, exprimere debet qui
bus motus argumentis peritorum conclusiones aut 
admiserit aut reiecerit. 

§ 1. The judge is to weigh carefully not only the experts' conclusions, 
even when they agree, but also all the other circumstances of the 
case. 

§ 2. When he is giving the reasons for his decision, the judge must state 
on what grounds he accepts or rejects the conclusions of the experts. 

SOURCES: § 1: c. 1804 § 1; PrM 154 § 1 
§ 2: c. 1804 § 2; PrM 154 § 2 

CROSS REFERENCES: 

C OMME NTARY ------

Kenneth E. Boccafola 

This canon makes it clear that the judge has the very important obli
gation, once the expert's report has been presented, not simply to pas
sively accept its conclusions, but rather to subject it to very serious 
evaluation. Points to be evaluated would be: with regard to method, has 
the expert scientifically approached his task? Do the conclusions flow log
ically from the premises? Are the arguments based on facts that have been 
truly demonstrated as proven? Are they based on full knowledge of all the 
facts in the case and on the acts? Have all circumstances ( apart from 
those which are only mentioned in the expert's report) been taken into 
consideration? Has the credibility of the expert been considered? Has he 
any personal interest in the outcome of the case? Is he using an objective 
criterion to judge the credibility of the patient or is he operating according 
to the 'clinical' criterion, which would accept as true all that a suffering 
and ill patient declares to an assisting physician?1 

Recently, the Holy Father, while expressing appreciation for the 
work of psychiatrists and the help that they bring to ecclesiastical tribu
nals, has also reminded ecclesiastical judges that they must evaluate the 

1. Z. GROCHOLEWSKI, "Il giudice ecclesiastico di fronte alle perizie neuropsichiatriche e 
psicologiche: considerazioni sull recente discorso del Santo Padre alla Rota Romana," in 
Apollinaris 60 (1987), pp. 183-203. 
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anthropological presuppositions of the experts to see whether or not 
such presuppositions are in accord with a truly Christian anthropology. 
Such experts might be "chiusi ai valori e significati che trascendono il 
dato imminente e che permettono all'uomo di orientarsi verso l'amore di 
Dio e del prossimo come sua ultima vocazione. "2 Therefore one must dis
cern whether or not the expert's conclusions are based on behaviorism or 
determinism, or perhaps on a merely existential and humanistic view of 
psychology. 

The judge must also consider whether or not the expert understands 
marriage in the Christian sense as a means of grace, a vocation which in
cludes sacrifice and involves the duty and effort to overcome obstacles. 
The judge must be aware that there might be a different understanding of 
the concept of maturity of judgment, which the expert might consider as 
the final point or culmination of a process of development, but the canon
ist understands as that minimum necessary to bring about a valid mar
riage. Our Holy Father describes the dialogue between the judge and the 
expert in following terms: "Il compito del perito e soltanto quello di pre
stare gli elementi riguardanti la sua specifica competenza, e cioe la natura 
ed il grado delle realta psichiche o psichiatriche, a motivo delle quali e 
stato accusato il matrimonio. Infatti, il Codice, ai cc. 1578-1579 , esige 
espressamente dal giudice che valuti criticamente le perizie. E importante 
che in questa valutaz ione egli non si lasci ingannare ne da giudizi 
superficiali ne da espressioni apparentemente neutrali, ma che in realta 
contengono delle premesse anthropologiche inaccettabili. "3 

Since the expert is a qualified witness, an advisor who has been 
asked to proffer a competent well-founded opinion, and not someone to 
whom decision-making power has been delegated, the judge is not bound 
either by the observations of the expert or by his conclusions. Neverthe
less, because his principal task is to ascertain the truth, a judge would act 
rashly if he were to dismiss a well reasoned expert's opinion without bas
ing himself on serious reasons. Paragraph § 2 of this canon underlines the 
judge's obligation to carefully motivate his decision, especially if he 
should not accept the opinion of the expert. 

2. JOHN PAUL II, Ad Rotae Romanae Auditores coram admissos die 5 Jebruarii a. 1987, 
in AAS 79 (1987), p. 1455. 

3. Ibid., p. 1458. 
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1580 Peritis solvenda sunt expensae et honoraria a iudice ex 
bono et aequo determinanda, servato iure particulari. 

Experts are to be paid their expenses and honorariums. These are to be 
determined by the judge in a proper and equitable manner, with due obser
vance of particular law. 

SOURCES: c. 1805 

CROSS REFERENCES: c. 1649 § 1,2° 

C OMMENTARY 

Kenneth E. Boccafola 

It is the judge who seeks the aid that the expert 's knowledge and 
skill can bring to him to help resolve a judicial controversy. Consequently, 
the relationship between the tribunal and the expert is a contractual one. 
The expert has the right to expect that he will be provided with the means 
necessary to fulfill his task, i.e., access to the party or parties to be evalu
ated and the necessary information from the acts of the case, and that his 
expenses will be met and that he will receive a just compensation for his 
work. 

Canon 1649 § 1 provides that the episcopal moderator of the tribunal 
establish a table of fees for the various services rendered by advocates, 
experts and interpreters so that the decisions of individual judges in these 
matters does not become arbitrary. 
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§ 1. Partes possunt peritos privatos, a iudice probandos, 
designare. 

§ 2. Hi, si iudex admittat, possunt acta causae, quatenus 
opus sit, inspicere, peritiae exsecutioni interesse; 
semper autem possunt suam relationem exhibere. 

§ 1. The parties may designate their experts, to be approved by the judge. 

§ 2. If the judge admits them, these experts can inspect the acts of the 
case, in so far as required for the discharge of their duty, and can be 
present when the appointed experts fulfil their role. They can always 
submit their reports. 

SOURCES: § 2 :  c. 1797 § 2 

CROSS REFERENCES: c. 1575 

CO MMENTARY ------

Kenneth E. Boccafola 

This canon, understood in the light of c. 1574 and c. 1575,  brings a 
new element to canonical legislation in that it recognizes the figure of the 
private expert. Both the CJC/1917 (c. 1793) and Provida Mater only recog
nized official experts, i. e. those appointed by decree of the judge. 

The present legislation thus establishes two classes of experts: 

l. Official experts: that is, those officially appointed by decree of the 
judge. They can consist of: 

a) those nominated on the judge 's own motion, after having con
sulted the parties ( and also the defender of the bond, etc.) both about the 
utility or necessity of an expert in general and/or about possible particular 
individuals to be named; 

b) experts nominated after having been proposed by one or both of 
the parties. 

An expert whose report had been prepared extrajudicially and is then 
accepted as part of the acts of the case according to c. 1575 cannot be con
sidered an official expert in the case, since his report might not have been 
produced according to the criteria established by canonical legislation for 
an official report. Nevertheless, and especially in cases when the very use 
of an expert is left to the free decision of the judge, such a report can make 
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up for a scarcity of proofs and can be admitted into evidence and thus be 
considered by the judge. 

2. Private experts. A private expert is one chosen by one of the par
ties to be his technical consultant during the trial to help him either in his 
defense or in producing the proofs needed. 1 In order to take part, a private 
expert would need to be admitted to the trial by the judge, but the other 
party in the case would not have to be consulted. His purpose would not 
be to produce an official report but to assure the party that he is assisting 
that the official expert's report is being properly prepared. The canon rec
ognizes that he has the right to present his own report; it is most likely just 
such reports that c. 1575 has in mind when it says that unofficial or extra
judicial reports may be accepted by the judge, if he considers it oppor
tune. 

Individuals whose names were proposed by the parties for designa
tion as the official expert, and then actually named to that capacity by the 
judge, are not to be considered "private experts," nor are the doctors who 
had treated one of the parties in a period before the trial and whose testi
mony had been required according to c. 19 82 of the CIC/1917. The latter 
would be considered simply as ordinary witnesses in the trial. 

1. L. DEL AMO, commentary on c. 1581, in Pamplona Com. 
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CAPUT V 
De accessu et de recognitione iudiciali 

CHAPTER V 
Judicial Access and Inspection 

1582 Si ad definitionem causae iudex opportunum duxerit ad 
aliquem locum accedere vel aliquam rem inspicere, de
creto id praestituat, quo ea quae in accessu praestanda 
sint, auditis partibus, summatim describat. 

If, in order to decide the case, the judge considers it opportune to visit 
some place, or inspect some thing, he is to set this out in a decree. After he 
has heard the parties, the decree is to give a brief description of what is to 
be made available for this access. 

SOURCES: c. 1806; NSRR 100 § 1 

1583 Peractae recognitionis instrumentum conficiatur. 

After the inspection has been carried out, a document to this effect is to 
be drawn up. 

SOURCES: c. 1811 

CROSS REFERENCES: 

COMMENTARY ------

Kenneth E. Boccafola 

This type of proof is intended to give the judge immediate direct 
knowledge arising from a personal inspection of some site or location in
volved in a judicial controversy. In former times this type of proof may 
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have been more necessary, since nowadays sufficient knowledge can 
often be gained from photographs, charts or models of the site. The treat
ment of this material in the present Code is somewhat simplified, since 
the canons have been reduced from six (CIC/19 17, cc. 1806-1811) to two. 

The new legislation in this matter allows the judge more discretion 
to decide whether or not to conduct a personal inspection of some partic
ular place because he is no longer required to consider a personal inspec
tion "necessary" (c. 180 6 CIC/19 17), but merely "opportune." Having 
decided on an inspection, after having heard the parties, he is, in a decree, 
to summarily indicate what he wishes to do. He should decide the day, 
time and place for the inspection and cite anyone whom he wishes to be 
present. During the inspection each of the parties, and any experts invited, 
should be offered the opportunity to make any comments or arguments 
they might wish to. 

A notary should record who was present, and summarize the com
ments made or arguments presented. At the end, this summary should be 
read so that clarifications or corrections may be made; then the summary 
should be signed by those present. The evaluation of the inspection is left 
to the judge. 
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CAPUT VI 
De praesumptionibus 

CHAPTER VI 
Presumptions 

BOCCAFOLA 

Praesumptio est rei incertae probabilis coniectura; 
eaque alia est iuris, quae ab ipsa lege statuitur; alia ho
minis, quae a iudice conicitur. 

A presumption is a probable conjecture about something which is uncer
tain. Presumptions of law are those stated in the law; human presump
tions are those made by a judge. 

SOURCES: c. 1825 § 1; PrM 170 § 1 

CROSS REFERENCES: 

C OMMENTARY ------

Kenneth E. Boccafola 

In this chapter the canons deal with another means of proof in ca
nonical trials, i.e. a proof constituted not by the immediate direct demon
stration of a particular fact, but rather by a process of reasoning from a 
proven fact (indicium) to a morally certain conclusion. To have probative 
value, therefore, a presumption must be solidly grounded in some defi
nitely proven fact. 

The word presumption generally is used in several senses, as: 

a) the subjective conclusion (grounded, however, in objective rea
sons) which a lawgiver or judge arrives at about the truth of something, 
which has not been directly demonstrated in an empirical way, by means 
of a either an inductive or deductive logical reasoning process, from a 
given proven fact. 
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b) the logical process of reasoning itself by which the conclusion de
scribed above is arrived at. 

c) Finally, in a less exact and rather broad sense, presumption can 
sometimes refer to the proven fact itself, or indicium, which provides the 
basis and starting point for the reasoning process. Thus it is that jurispru
dence sometimes refers to the presence of an aversion to marriage as a 
"presumption" that a person was being forced into the marriage, or to a 
couple 's de facto agreement not to have children as a "presumption" that 
they have not really exchanged with each other the very right to children.1 

A presumption may be defined, then, as a rational conclusion as to 
the truth of an uncertain fact, deduced from evidence that, in most cases 
and almost always, is truly connected with such a fact. 

The canon says that a presumption is to be rational, and that means 
both a) that the conclusion reached must be probable, because a conclu
sion deduced by a rational process would necessarily have to have the 
quality of probability in order to obtain that very assent of reason ; and 
b) that the conclusion is in fact subject to being reversed by contrary 
proof since it is based only on prudential or moral certitude, and not on 
absolute certitude. As the Regula Iuris put it: Praesumptio cedit veritati. 

Only two types of presumptions are provided for in the present 
Code. A presumption of law, or legal presumption (praesumptio iuris ), is 
a conclusion which the law itself deduces from certain facts (e.g., cc. 15 
§ 2,  76 § 2, 1060, 1061 § 2, 1096 § 2, 1101 § 1, 1107, 1138 § 2). And thus by 
law this is considered to be true, unless and until the contrary is demon
strated. 

Ajudicial or human presumption (praesumptio hominis) is a con
jecture, not specifically expressed in any law, but generally supported by 
the law, by which a judge or any other person would conclude the truth of 
some fact from the evidence and circumstances connected with such a 
fact.2 

Thus the treatment of presumptions in the present Code is rather 
more simplified than that of the CJC/1917 Code. The figure of the prae
sumptio iuris et de iure (a conclusion supported by the law itself and 
held to be so firm and certain that it was regarded as true, and was unable 
to be directly challenged) has officially been suppressed. Nonetheless, a 
vestige of such a presumption still remains in the CIC in the figure of the 
res iudicata (c. 1642 § 1), in so far as the merit of a res iudicata, because 
it is thus by law presumed true and proper, cannot be directly attacked ex
cept by means of a restitutio in integrum. 

1. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal can6nico. Estudio sistematico
analitico comparado (Salamanca 1984), pp. 152-153. 

2. Cf. F. WERNZ, Jus Decretalium, V- De iudiciis ecclesiasticis (Prati 1914), p. 494. 
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A legal presumption is also something quite different from a legal fic
tion Cfictio iuris). Afictio iuris is a provision of law which acknowledges 
(for special reasons of law and equity) certain juridic effects for a clearly 
untrue fact. For example, a legitimated child is recognized as one actually 
born of a proper marriage or an adopted child is recognized the actual 
child of its adoptive parents. Presumptions, on the other hand, are conclu
sions about things that have been until then merely uncertain or not yet 
proven. Accordingly, afictio iuris can never be consonant with the real 
truth, while a presumption most often is. 
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1585 Qui habet pro se iuris praesumptionem, liberatur ab 
onore probandi, quod recidit in partem adversam. 

A person with a presumption of law in his or her favour is freed from the 
onus of proof, which then falls on the other party. 

SOURCES: c. 1827 

CROSS REFERENCES: cc. 1526 § 2 ,1°, 1584 

COMMENTARY ------

Kenneth E. Boccafola 

The intent of this canon is to indicate the force and efficacy, as a 
means of proof, of the types of presumptions. 

One who has a legal presumption (praesumptio iuris, cf. c. 1584) in 
his favor does not have to prove the controverted fact, for the law itself, 
by means of a reasoning process and conclusion already enshrined in the 
law, establishes and demonstrates the point for him. For example, since 
the internal consent of the mind is presumed to be in agreement with the 
external expression of consent, a respondent who opposes a declaration 
of the nullity of his marriage on the basis of c. 1101 does not have to him
self prove that the marriage was really entered into with all the proper 
intentions, this is taken for granted; rather, the petitioner has to demon
strate that at least one of the parties either did not give consent at all, or in 
some way excluded some essential element of true matrimonial consent. 

One must be careful to understand correctly the phrase, quad recidit 
in partem adversam. This does not mean that the other party has the obli
gation to prove the fact upon which the presumption is based (for exam
ple that one's intentions really are in conformity with the words one uses 
to express them), but rather that he has the obligation to prove other facts 
in his favor, different from the one legally presumed, which are capable of 
overcoming the legal presumption. 

Ajudicial or human presumption is not as efficacious as a legal pre
sumption; it does not immediately dispense the one in whose favor it is 
from having to prove his point in the same way a legal presumption does. 
A judicial or human presumption is simply a morally certain conclusion 
about the truth of a controverted fact which any prudent person ( e.g. a 
judge) can form for himself from the quality of the evidence presented. 
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Hence, a praesumptio hominis does not always provide full proof in 
all cases, because it might sometimes be only slightly probable, and thus 
constitute a mere suspicion rather than a real presumption. If, however, it 
were seriously probable, then it would constitute semi-full proof, and a 
judge would be justified in issuing his judicial sentence based on such a 
presumption, as long as there also existed other cumulative and support
ing evidence. If the presumption were really very greatly probable (prae
sumptio violenta vel vehemens), it would thus constitute a complete 
proof and a judge would be justified in issuing his judicial sentence based 
solely on this proof. 1 

1. M. LEGA-V. BARTOCETI'I, Commentarius in iudicia ecclesiastica, II (1939), pp. 820-
821. 
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1586 

Tit. IV. Ch. VI. Presumptions c. 1586 

Praesumptiones, quae non statuuntur a iure, iudex ne co
niciat, nisi ex facto certo et determinato, quod cum eo, 
de quo controversia est, directe cohaereat. 

The judge is not to make presumptions which are not established by the 
law, other than on the basis of a certain and determined fact directly con
nected with the matter in dispute 

SOURCES: c. 1828; PrM 173 

CROSS REFERENCES: c. 1608 § 3, 1584 

C OMME NTARY ------

Kenneth E. Boccafola 

This canon reminds us once again that a presumption must be 
grounded in a definitely proven fact which is the starting point for a logi
cal reasoning process. Thus one must first all be sure of the existence of 
the fundamental fact which is the basis of the presumption, before the 
legal presumption can be appealed to. For example, before one can cite in 
one's favor the presumption that one's internal consent is in accord with 
the words used to express that consent externally, one must first of all 
prove that there was indeed an external manifestation of consent, i. e. that 
the marriage was actually celebrated. 

The canon also emphasizes that proof by presumptions is simply a 
supplementary form of proof to be used when the direct proof of the con
troverted fact does not exist or is insufficient. The fact that the judge is 
able to deduce and make use of his own judicial presumptions emphasizes 
once again the principle stated in c. 1608 § 3 that the canon law allows the 
judge to determine the import and effect of the proofs in the case in ac
cord with his own free and conscientious evaluation. 
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TITULUS V 

De causis incidentibus 

TITLE V 

Incidental Matters 

BONNET 

------- INTRODUCTION ------

Piero Antonio Bonnet 

Truth, certainty, and justice in incidental matters 

Procedural activity is functionally oriented to the decision, 1 in which 
a judge must make every effort to judge matters in accordance with the 
facts as they really are.2 A judge must therefore endeavor to arrive at a 
pronouncement that is in conformance with the truth. Only in this way 
can a judge connect with the divine law, which is the basis of canonical 
regulation in its entirety, either directly, or indirectly in the form of the 
provisions set forth by the human legislator, provisions that must be fully 
grounded in divine law.3 The purpose of a judge's efforts, which must be 
exhaustive, is a never-ending search for the truth, since the judicial func
tion finds in the reality of things the order of divine law that must be re
stored with certainty by the judge's decision.4 

Thus the certainty of the law is canonically based precisely on the 
truth. In fact, this ineluctible requirement is met in the Church with a set 
of rules. Although the rules may seem to be inflexible and unbendable in 
their positive human form, in reality they are always malleable and 
changeable, but not by capricious arbitrariness-which would hopelessly 
conflict with any kind of certainty-but because they must live by adapt
ing themselves continuously and perfectly in divine law, which is capable 
of always being new alongside a changing reality, and at the same time 
remaining certain of itself and thus capable of conferring this precious 
certainty to all norms established by man, which it never ceases to 

1. Cf. P.A. BONNET, "Sentenza. IV; Sentenze ecclesiastiche," in Enciclopedia giuridica, 
vol. XXVIII (Rome 1992), p. 108. 

2. Cf. ST. THOMAS AQUINAS, S. Th., 11-11, q. 60, a. 4 ad 2. 
3. Cf. D. 9, diet. p. c. 11 .  
4. Cf. ST. THOMAS AQUINAS, S. Th., I, q. 21,  a. 2 c. 
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inform. 5 Further, as has been noted, divine law is truth, since it is inherent 
in the reality of things and is innate in things ( and finds in ecclesial norms 
of human origin an authorized guide for its most correct individuation). 
The spirit of canon law, as has been felicitously expressed in an autho
rized theoretical interpretive essay on the fundamentals of English law, 
thus prevents "doing violence to the facts with reasoning, since it looks 
for reason in things and reason is 'the nature of things."' This same spirit 
of ecclesial law also imposes the necessity of waiting "until the situation 
itself develops a decision ( or, we might add for the law of the people of 
God, until the situation itself shows its norm) and turns into it. "6 

Thus, although it is true that the essential requirement of certainty is 
not lacking in canon law and that it would not be possible for it to be lack
ing, since "the law is either certain or it is not the law at all, "7 it is also un
deniable that it does have some quite peculiar form. 

But the canonical process should not only result in certainty that is 
truth (since the former is grounded on the latter to the extent of man's pos
sibilities), but in order to attain truth, it must be applied in a procedural 
fashion that properly expresses charity and justice, and it must also be 
speedy. In fact, "iustitia serotina ... quamdam iniustitiam continet, prae
sertim in re matrimoniali [ and the greater part of ecclesial justice is admin
istered in the area of matrimony] , ubi ... sententia etiam favorabilis, si 
nimis tardet, periculum est ne inutilis evadat."8 To express this ecclesial re
quirement properly, a process, in the codes of John Paul II, is not only more 
flexible, but is also speedier with respect to the Pio-Benedictine Code. In 
this regard, c. 1453 is a fundamental principle: "Judges and tribunals are to 
ensure that, within the bounds of justice, all cases are brought to a conclu
sion as quickly as possible. They are to see to it that in the tribunal of first 
instance cases are not protracted beyond a year, and in the tribunal of sec
ond instance not beyond six months" ( cf. the substantially similar provi
sion in c. 1111 CCEO). Thus, in this matter, both the strongest and weakest 
point of the system is the judge, and particularly his sensitivity for balance. 

With a process that is certain, since it is a just search for the truth, a 
dichotomy is resolved that remains unresolved in the majority of national 
legal systems, where it happens that "justice and certainty, which are 

5. Cf. P. A. BONNET "Comunione ecclesiale e diritto," in "Comunione e disciplina 
ecclesiale. Atti del XXII Congresso dell'Associazione Canonistica Italiana, Aosta, 10-13 
settembre 1990," (Vatican City 1991), pp . 49-86, in Monitor ecclesiasticus 116 (1991), pp. 49-
86; also in P.A. BONNET, Comunione ecclesiale, Diritto e Potere. Studi di diritto canonico 
(Turin 1993) , pp . 7-51.  

6. G. RADBRUCH, Der Geist des englischen Rechts (Gottingen 1958) (Italian translation by 
A. BARATTA: Lo spirito del diritto inglese (Milan 1962) , p. 8) . 

7. N. BOBBIO, "La certezza del diritto e un mito?" in Rivista internazionale di filosofia 
del diritto 28 (1951) , p. 150. 

8. I. GORDON, "De nimia processuum matrimonialium duratione," in Periodica 58 (1969) , 
p. 506. 
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logically inseparable, end up not only being separated, but placed at odds 
with each other. "9 Properly conjoining justice and certainty ( and thus, in 
canonical terms, truth), was and is the problem at a key point in a process: 
a problem that consists of incidental matters and especially their relation
ship with the primary issue submitted to a judge for consideration. 

Having been inspired by a trial that could not be anything other than 
a certain and just search for the truth, Hostiense, a great canonist of the 
past, stated this fundamental principle: "Brevius me expedio hanc tradens 
regulam: quandocumque aliquid opponitur in iudicio propter quod impedi
tur cognitio principalis negocii, nisi primum pronuncietur super excep
tione, tune super ipsa exceptione primo pronunciabitur cum iudex aliter 
iurisdictionem suam expedire non posit ... Si vero potest pronunciari 
super principali et in ipso procedi quamvis interlocutoria non detur super 
exceptione: sufficit quod de eodem principali pronuncietur."10 "In Hos
tiense's 'Regula,' the difference between civil doctrine and canonical doc
trine can be seen: while the civil jurists denied the possibility of a separate 
pronouncement on incidental matters, since they believed the solution 
was contained 'per quamdam consequentiam' in the decision on the main 
matter, canonists were inclined toward a separate decision on incidental 
matters ... because, unlike ... civil jurists, they believed that it was the de
cision on" incidental matters "that determines 'per quamdam consequen
tiam' on the decision of the main matter. Up to this point, it is clear that ... 
whereas an interlocutory sentence was admissible for civil jurists only in 
exceptional cases or counterclaims petitions, for canonists an interlocu
tory sentence that 'vim definitivae' has a far greater scope, application and 
function, insofar as it is not the same as a sentence ruling on the main mat
ter, it does settle a matter linked to the main matter, according to Hos
tiense's 'regula."' 11 

This spirit of the canonical process substantially informs the general 
discipline for incidental matters in cc. 1587 -159 1  (and by analogy, 
cc. 1267-1271 CCEO). 

In particular (see commentary on c. 1590 ), this spirit is reflected in 
the fundamental provision on the limits of the separate unappealability of 
decisions by a judge who decides an incidental matter. It concerns a pre
scription contained in c. 1629 , 4° (and also substantially c. 1310 , 4° CCEO), 
which echoes c. 1880 , 6° CJC/1917 : "No appeal is possible against: . . .  4° a 
decree of the judge or an interlocutory judgment, unless the appeal is 
lodged together with an appeal against the definitive judgment." However, 

9. F. CARNELUTTI, "La certezza del diritto," appendix to F. L6PEZ DE Of.lATE, La certezza del 
diritto (G. AsTUTI Ed.) (Milan 1968), p. 203. 

10. H0STIENSE, Summa, De ordine cognitionum, f. 84 v (Lugduni 1537). 
1 1. P. FEDELE, "Le questioni incidentali nella storia del processo canonico," in Cause 

incidentali e processo contenzioso sommario ossia orale nella dinamica della revisione 
del diritto processuale canonico (Rome 1988), pp. 20-21 .  

1356 



BONNET Tit. V. Incidental Matters cc. 1587-1597 

the definitive or final nature of the decree and interlocutory judgment is 
not described the same way in C/C/1917 or John Paul II's procedural legis
lation. In the former case, the uncertainties arising from the principle set 
forth in c. 1880, 6° were resolved by adopting a Tridentine principle12 in ar
ticle 214 § 2 of the applauded Instruction Provida Mater Ecclesia, of Au
gust 15 , 1936 , which, while still not excessively affecting the celerity of a 
process, and thus its justice , was more concerned for the truth: "Sententia 
vel decretum tune censetur habere vim definitivae cum gravamen inf erent, 
quod non potest per definitivam sententiam reparari: ut puta si proba
tiones quae in iudicium ferendum vere influere possunt, sententiam vel de
cretum admittere recusent." The current c. 1618 (and c. 1301 CCEO also) 
sanctions a norm that, without sacrificing a search for the truth too much, 
is more concerned, in a certain way, with safeguarding the speediness of 
process and therefore justice 13

: "An interlocutory judgment or a decree has 
the force of a definitive judgment if, in respect of at least one of the par
ties , if [sic] prevents the trial or brings to an end the trial itself or any in
stance of it." 

In conclusion, also by means of the discipline for a procedural mo
ment of fundamental importance , as are incidental matters , it is shown 
that a canonical trial expresses a just search for the truth capable of guar
anteeing every member of the faithful a peculiar and sure certainty, even 
when the very delicate point of equilibrium incorporated in an ecclesial 
norm may undergo variations diachronically ( and perhaps even syn chron
ically among the various local churches14).  These variations must always 
be within a quite narrow range, and in any case a norm must express an in
terpretation according to the justice of the intent , conceded to the faithful, 
to attain the truth. In fact, truth and justice, if in a process they represent, 
respectively, the object ( and therefore the merits of the case) and the pro
cedural iter, are in reality in perfect correlation with each other, since the 
truth that is found in things (divine law) cannot help but express "ordo 
iustitiae et caritatis ," from the moment when it is nothing less than the in
carnation of God's eternal design for the universe in general and human
kind in particular. 

12. Cf. "Sess. XIII (ll .X.1551), Decretum super reformationem can. I," in G. ALBERIGO-G.L. 
DOSSETTI-P.P. JOANNOU-C. LEONARDI-P. PROD!, Conciliorum oecumenicorum decreta 
(Bologna 1991), p. 699. 
13. Cf. S. VJLLEGGJANTE, "Le questioni incidentali," in P.A. BONNET-C. GULLO (Eds.), fl 

processo matrimoniale canonico, 2nd ed. (Vatican City 1994), pp. 659- 661. 
14. For this terminology, cf. P.A. BONNET, "Pluralismo (in genere), a): diritto canonico," in 

Enciclopedi a del diritto, vol. XXXIII (Milan 1983), pp. 959-961. Cf. also H. DE LUBAC, 
Pluralismo di Chiese o unita della Chiesa?  (Les Eglises particulieres dans l 'Eglise 
universelle, suivi de la maternite de l'Eglise) (Paris 1971), Italian trans. by G. STELLA 
(Brescia 1973), pp. 27-38. 
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Causa incidens habetur, quoties, incepto per citationem 
iudicio, quaestio proponitur quae, tametsi libello, quo lis 
introducitur, non contineatur expresse, nihilominus ita 
ad causam pertinet ut resolvi plerumque debeat ante 
quaestionem principalem. 

An incidental matter arises when, after the case has begun by the sum
mons, a question is proposed which, even though not expressly raised in 
the petition which introduced the case, yet so affects the case that it needs 
to be settled before the principal question. 

SOURCES: c. 1837 ; PrM 187 

CROSS REFERENCES: 

CO MMENTARY -------

Piero Antonio Bonnet 

Incidental matters: concept and structure 

The general discipline for incidental matters is contained in 
cc. 1587-159 1  (cf. cc. 1267-1271 CCEO).1 A discipline of this type is not 
applicable only within the limits permitted under the different provisions 
set forth in the norms in order to deal with some of the controversies 
therein (which are generally quite fragmentary), but also according to a 
traditional hermeneutic canon that is sanctioned as no. 24 of the regulae 
iuris given in the appendix to Liber VI: "Generi per speciem derogatur." 
In particular, insofar as marriage nullities are concerned-they comprise 
the largest group of cases decided by ecclesiastical tribunals-it must be 
taken into account that the application of these norms under c. 169 1 (cf., 
with certain variants, c. 1736 CCEO) is possible "nisi natura rei obstet" 
and apart from the special norms established for "de statu personarum" 
cases (a totally obvious condition implicit in the foregoing norm, but in 
fact omitted in CCEO) and to safeguard the public good. 2 

The procedural discipline set forth for incidental matters was cer
tainly formulated to promote the search for the truth. Only in this way can 
the law devise a process3 aimed at carrying out divine law, on which the 

1. Cf. S. VILLEGGIANTE, "Le questioni incidentali," in P.A. BONNET-C. GULLO (Eds.), Il 
processo matrimoniale canonico, 2nd ed. (Vatican City 1994), pp. 635-637. 

2. Regarding the particular significance of this category in the canonical process, cf. 
P.A. BONNET, "Processo, XIII; Processo canonico :  profili generali, "  in Enciclopedi a 
giuridica, XXIV (Rome 1991), p. 16 (of the entry) . 

3. Cf. ibid. 
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entire ecclesial order is based, either directly, or indirectly through the 
human norm, which must necessarily derive its truth from the same divine 
law.4 The purpose5 of the complex activity that is carried out in this pro
cess can therefore be nothing other than an exhaustive search for the 
truth, since jurisdictional activity, in order to be able to devise an order in 
harmony with divine wisdom, should be capable of attaining and affirming 
the truth. 6 The norms for incidental matters are also part of the fundamen
tal, linear, and at the same time complex, design of the canonical codifier. 7 

On the other hand, we have to learn how to harmonize the search for 
the truth while safeguarding justice, which would be greatly harmed if the 
parties had a pointlessly slow and tedious trial, which had gradually come 
to be the case in practice under the CJC/19 17 . In reality, in the context of 
marriage causes, it was said: "Consensus adeo unanimis et universalis 
circa excessivam causarum matrimonialium durationem, non solum facti 
veritatem, sed etiam magnitudinem ostendit; quod, propter secumferens 
animarum detrimentum et contra tribunalia ecclesiastica suspiciones, tan
tum est ut eidem remedium efficax diligentissime apponi debeat.8" Indeed, 
the situation had become so exceptionally grave that concerned bishops 
brought it up at the Second Vatican Council. The Council Fathers, in re
questing a new discipline for marriage cases, which are such a large part 
of the Church's judicial practice, expressed their desire that "expeditior 
habeatur cursus causarum matrimonialium et, ad abusus praecavendos, 
disciplina processus matrimonialis congruis munimentis fulciatur."9 As a 
matter of fact, delayed justice is unquestionably contrary to the "spiritus 
caritatis et mansuetudinis Christi, qui, " as the Council Fathers themselves 
stressed once again, "semper aurea et perennis regula Ecclesiae est, et 
leges iudiciaque ecclesiastica informare debet."10 

4. Cf. P.A. BONNET, '"Continuita' e 'discontinuita' nel diritto ecclesiale e nell'esperienza 
giuridica totale dell'uomo," in G. BARBERINI (Ed.), Raccolta di scritti in onore di Pio Fedele, 
I (Perugia 1984), pp. 31-54, and above all, "Comunione ecclesiale e diritto," in "Comunione e 
disciplina ecclesiale. Atti del XXII Congresso dell'associazione Canonistica Italiana, Aosta, 
10-13 settembre 1990," (Vatican City 1991), pp. 49-86, in Monitor ecclesiasticus, 1 16 (1991), 
pp. 49-86; also in P.A. BONNET, Comunione ecclesi ale, Diritto e Potere. Studi di diritto 
canonico (Turin 1993), pp. 7-51. 

5. Cf. PIUS XII, Allocutio ad Praelatos Auditores ceterosque Officiales et Administros 
Tribunalis Sacrae Romanae Rotae necnon eiusdem Tribunalis Advocatos et Procuratores, 
October 2, 1944, in AAS 36 (1944), pp. 281-290; JOHN PAUL II, Allocutio ad Tribunalis Sacrae 
Romanae Rotae Decanum, Praelatos Auditores, Offici ates et Advocatos, novo litibus 
iudicandis ineunte anno, February 4, 1980, in AAS 72 (1980), pp. 172-178. 

6. Cf. ST. THOMAS AQUINAS, S. Th. ,  I, q. 21, a. 2 c. 
7. Cf. S. VILLEGGIANTE, "Le questioni incidentali," cit., pp. 637-638. 
8. I. GORDON, "De nimia processuum matrimonialium duratione," in Periodica 58 (1969), 

pp. 492--493. 
9. Votum de matrimonii sacramento, no. 7, in Acta Synodalia S. Concilii Oecumenici 

Vaticani II, III, pars VIII (Rome 1976), p. 4 71. 
10. Ibid. Cf. P.A. BONNET, "Carita e diritto: la dimensione comunitaria quale momento della 

struttura interna del diritto della Chiesa," in Investigationes theologico-canonicae (Rome 
1978), pp. 75-98; idem, "Eucharistia et ius," in Periodica 66 (1977), pp. 583-616. 
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Also for this reason, the norm we are commenting on here strives to 
devise a procedure for incidental matters that would in practice prevent 
diversions of any kind, especially the trend toward delays and obstruc
tionism, 11 which in itself would seriously harm justice. To this end, 12 this 
discipline, on one hand, has been placed in manu iudicis by ensuring 
broad discretionary powers. On the other hand, a certain restraint has 
been provided in the particular area of the separate impugning of deci
sions, although endeavoring not to attenuate too much the need to search 
for the truth and not allow the parties' right to a defense 13 to harm other 
essential requirements of justice. In this way, it has been possible to mesh 
rather harmoniously the requirements of justice with those for the search 
for the truth. 

The canon we are commenting on here ( cf. also c. 1267 CCEO) pre
sents the concept of an incidental matter in a way that is not substantially 
different from that which appeared in c. 1837 CJC/1917 (cf. also PrM 187 
and SN361). It is about a concept that is consolidated in the norms, which 
mediately expresses a precise relationship with the primary matter under 
discussion, and at the same time a well-defined procedural autonomy and 
a certain position in the temporal evolution of the process. 14 

Thus, above all else, an incidental matter is an issue that must neces
sarily be related to the litigation initially brought to the ministry of a 
judge, which will assume the position of the principal matter with respect 
to it. This relationship between the two matters can only consist of the 
clarification of an arguable and contested point which is indispensable in 
order to resolve the central matter or to continue the judicial procedure of 
the principal matter. It is an incident that arises in the course of a trial and 
requires elucidation that removes the obstacle of a substantial or proce
dural doubt, in order to arrive at the truth of the principal matter. 

On the other hand, an incident is a matter that, although it may not 
be expressly mentioned in writing in the introduction of the principal mat
ter, must be resolved before the principal matter because of the causal link 
between the two matters. Thus, what we call an incidental matter is a true 
cause in and of itself15 and therefore also has an autonomy of its own with 
respect to the principal matter. This autonomy is frequently reflected in a 

1 1 .  Cf. C. GULLO, "Ostruzionismo processuale e diritto di difesa," in K. LODICKE
H. MUSSINGHOFF-H. SCHWENDENWEIN (Eds.), Justus iudex. Festgabe fur Paul Wesemann 
zum 75. Geburtstag von seinen Freunden und Schiilern (Ltidinghausen 1990), pp. 495-506. 

12. Cf. S. VILLEGGIANTE, "Le questioni incidentali," cit., pp. 637-638; S. BERLINGO, "II 
processo," in E. VITALI-S. BERLINGO, Dirito matrimoniale canonico (Milan 1989), pp. 250-
251. 

13. Cf. P.A. BONNET, "Processo . . .  ," cit., pp. 6-1 1 (of the entry). 
14. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal can6nico (estudio sistemcitico

analitico comparado), 2nd ed. (Salamanca 1992), pp. 188-189; S. VILLEGGIANTE, "Le questioni 
incidentali," cit., pp. 642-643. 

15. Cf. S. BERLINGO, "II processo . . .  ," cit., p. 248. 
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procedural course of its own and always in a specific decision that is thus 
different from the decision resolving the principal matter. 

Incidental matters, then, have a well-defined procedural timing, 
since they can only arise after a case has begun (i.e., subsequent to the ci
tation), as the canon itself states (cf. also c. 1264 CCEO), and in accor
dance with the general provision set forth in c. 1512 , 5° ( cf. c. 1194 ,  5° 

CCEO). The inconsistency between CIC/19 17 , 16 in which cc. 1725, 5° and 
1837 laid down a norm that is identical to the current norm, and at the 
same time in c. 1732 provided "instantiae initium fit litis contestatione, " 
has thus been resolved. Further, the idiosyncrasy of CIC/1917 had been al
ready resolved by cc. 247 ,  5°, 254 and 361 SN, which substantially antici
pated the discipline of CIC. 

Therefore, we cannot include in these cases properly speaking mat
ters arising in limine litis that are called preliminary17 or also those that 
are called pre-judicial matters18 that precede the actual trial properly 
speaking. However, while matters arising from the rejection of the libel
lus 19 (cf. c. 1505 § 4 and c. 1188 § 4 CCEO) cannot arise during the time 
frame set forth for incidental matters, there are a number of other matters 
that, depending on the case, may arise within the time frame required of 
incidental matters (i.e., "incepto per citationem iudicio"). For example, 
the latter includes matters related to a judge's competence,20 which would 
be essential to resolve prior to continuing with the priniple issue .. 

The first assumption would be cases of absolute incompetence. This 
type of incompetence must be declared by the judge, including being car
ried out ex officio under c. 1459 (cf. c. 1118 CCEO) prior to the principal 
judgment and at any phase or stage of the case by virtue of c. 1461 (cf. 
c. 1120 CCEO). A decision in favor of competence-provided it is in accor
dance with the norms specifically set forth for these matters-may be ap
pealed pursuant to an a contrario argument based on c. 1460 § 2 (cf. 
c. 1119 CCEO), since the harm that could arise from prosecuting a case 
that might end in a judgment that is irremediably null and void under 
cc. 1620 , 1° and 1621 (cf. c. 1303 § 1, 1° and § 2 CCEO) is also evident. 

A second assumption to which we refer would be in situations in 
which incompetence would be relative. In these cases, according to the 
special discipline provided for this purpose under c. 1459 § 2 (cf. c. 1118 
§ 2 CCEO), unless the matter arises subsequently, the issue of incompe-

16. Cf. I. GORDON, Novus processus nullitatis matrimonii. Iter cum adnotationibus 
(Rome, 1983), note (i), p. 19. 
17. Cf. J.J. GARCfA FAfLDE, Nuevo derecho procesal . . .  , cit., pp. 188- 189; S. VILLEGGIANTE, 

"Le questioni incidentali," cit., pp. 638-639; S. BERLINGO, "Il processo . . .  ," cit., pp. 241- 243 and 
248. 

18. Cf. I. GORDON, Novus Processus . . .  , cit., note 1, p. 55. 
19. Cf. S. VILLEGGIANTE, "Le questioni incidentali," cit., pp. 638-642. 
20. Cf. I. GORDON, Novus processus . . .  , cit., p. 57. 
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tence must be raised prior to the joinder only before the judge himself, 
whose decision-which should be handed down as soon as possible-if 
negative, is also unappealable. But in these latter cases, the possibility ex
ists of bringing, in the ways and for the reasons for impugning, a com
plaint of nullity or restitutio in integrum under c. 1460 § 2 (cf. c. 1119 § 2 
CCEO, which adds a third-party opposition, which, in our opinion, was 
wisely retained and is regulated by cc. 1330-1333 CCEO). 

As an exception, both absolute and relative incompetence must be 
petitioned before the same judge hearing the principal matter in accor
dance with c. 1460 (cf. c. 1119 § 1 CCEO). An affirmative decision-we 
have already spoken of a negative decision-that is, a decision in favor of 
incompetence can be appealed under c. 1460 § 3 (cf. c. 1119 § 3 CCEO) 
within fifteen useful days ( cf. cc. 201, 203 ;  cf. also cc. 1544 § 2 and 1546 
CCEO) before the appeals tribunal, because of the evident danger of dene
gatio iustitiae (c. 1547 § 1; cf. c. 1115 § 1 CCEO) and in accordance with 
the principles that may be deduced from c. 1618 with respect to c. 1629 , 4° 

(cf. cc. 1301 and 1310, 4° CCEO). 

On the other hand, to continue with the procedural time set forth for 
these matters, there is no lack of cases that, if petitioned, could only be in
cidental matters. This would be the case with respect to evidentiary 
proofs,21 such as, for example, matters related to excluding witnesses22 as 
well as experts,23 as referenced under c. 1576 (cf. c. 1257 CCEO). In fact, 
the norm, which grants broad discretionary powers to the judge who is 
competent to determine whether the cause of exclusion is truly a just one, 
has been worded quite broadly, such that, unlike c. 1764 § 3 CIC/1917, it is 
capable of covering any situation, not just situations related to witness 
lists submitted by others, but also by a party. 24 Further, it provides-also 
in an innovative way with respect to cc. 1782-1786 CIC/1917-that a peti
tion for exclusion can be filed any time "ante testis excussionem" ( c. 1555 
CIC; cf. c. 1236 CCEO). 

Matters related to the admissibility of proofs are also incidental mat
ters. 25 Certainly, these are matters that are highly relevant to the principal 
matter, but which cannot be confused with it by virtue of their own spe
cific and quite distinct object: precisely the admissibility of proof itself. 26 

21 .  Cf. P.A. BONNET, "Prova in generale, d) diritto canonico," in Enciclopedia del diritto, 
XXXVII (Milan 1988), pp. 679-696. 

22. Regarding that type of proof, cf. P.A. BONNET, "Testirnoni e testirnonianza (diritto 
canonico)," in Enciclopedia del diritto, XLIV (Milan 1992), pp. 518-525. 
23. Cf. P.A. BONNET, "Il giudice e la perizia," in P.A. BONNET-C. GULLO (Eds.), L'immaturita 

psico-affettiva nella giurisprudenza della Rota Romana (Vatican City 1990), pp. 57- 93. Cf. 
also, idem, "Nel segno dell'uorno: diritto e scienza nell'econornia del rnatrirnonio canonico," 
in Quaderni Studio rotale, 3/5 (1990), pp. 5-34. 
24. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal . . .  , cit., pp. 144-145. 
25. Cf. S. VILLEGGlANTE, "Le questioni incidentali," cit., pp. 651-656. 
26. Cf. in a different sense, S. BERLINGO, "Il processo . . .  ," cit., p. 248. 
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More particularly, c. 1527 § 2 ( cf. c. 1208 § 2 CCEO) provides that a party 
may pursue a petition against a decision under which a judge excludes a 
proof requested by said party. In this case, the same judge is competent 
( ipse iudex) , and if the principal matter is not heard by a sole judge, the 
college27 is the proper competent judge in this case. In this regard c. 1085 
§ 1 CCEO provides that the tribunal is to proceed collegially and arrive at 
a decision by majority vote-under penalty of invalidity of the decision
when ruling on a denial of recourse against a decree of the presiding 
judge. The same judge must decide the incidental matter expeditissime, 
and therefore, in accordance with c. 1629, 5° (cf. c. 1310 , 5° CCEO) ,  it is 
unappealable. 28 

In this case, analogously invoking c. 1505 § 4 ( cf. c. 1188 CCEO) does 
not avail to allege the appealability of a judge's negative decision. Under 
that canon, it is admissible to bring recourse against a reiectio libelli in 
the appeal tribunal. 29 In the case covered by that norm, the judicial deci
sion applies to denying a libellus initiating a case, whereas in the case we 
are discussing here, the decision has to do with hearing an incidental mat
ter, if-and this is precisely what the judge must confirm-the conditions 
legally required to hear a controversy of this nature exist. On the other 
hand, neither does it seem convincing to allege under c. 1589 § 1 ( cf. 
c. 1269 § 1 CCEO) that the judge "in marriage cases is not the instructing 
judge, but the college, therefore against the instructing judge is admissible 
before the college." So there is no reason to say "there should not be re
course in the appeal tribunal against the decision of a college called upon 
to decide for the first time an incidental matter related to the inadmissibil
ity of proofs."30 In fact, the instructing judge's decision is not the decision 
of the judge that is competent to hear the principal matter related to the 
incidental matter affecting it, so a pronouncement by the college ( idem 
iudex) seems to be an irrevocable guarantee, and all the more so if this de
cision does not entail the intervention of another judge. The canonical leg
islator, by means of the expeditissime, has indicated that he does not 
consider such intervention necessary, at least in this case, to guarantee 
the search for the truth. 

However, matters that could be handled separately but are related to 
the principal matter conditionally, even though they may not always seem 
to formally be incidental matters can be treated formally as incidental 
matters. This situation arises because at the time they are presented to the 
judge, these matters are quite difficult to distinguish substantially from in
cidental matters since31 the applicable norms are the same, except in 

27. Cf. S. VILLEGGIANTE, "Le questioni incidentali," cit., p. 654; S. BERLINGO "Il processo . . .  ," 
cit., p. 248. 
28. Cf. S. BERLINGO, "Il processo . . .  ," cit., p. 248. 
29. Cf. S. VILLEGGIANTE, "Le questioni incidentali," cit., p. 655. 
30. S. VILLEGGIANTE, "Le questioni incidentali," cit. , p. 655. 
31. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal . . .  , cit., pp. 188-189. 
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certain points that may eventually be regulated in a special way, and also, 
as has already been noted, these are matters that have arisen after the re
spondent has been summoned. 

Purely directive decrees32 mentioned in c. 1617 (cf. c. 1300 CCEO), 
which are often frequent when the tribunal is collegial, may not give rise 
to incidental matters. These decrees are issued by the instructing judge ad 
ordinandum processumand nullam supponunt disputationem33; there
fore, they do not constitute real and effective exceptions to this com
pletely logical, natural principle. They may originate legitimately under 
the appearance of directive decrees in which a decision is hidden that may 
affect the main question (the determination of the truth at issue or that 
which affects procedural guarantees and therefore justice) set forth to 
safeguard that very search for the truth involved in the principal matter; 
for example, if a judge shortened judicially or conventionally stipulated 
time limits in which to complete a given procedural act without the con
sent of the parties, pursuant to c. 1465 § §  1-2 (cf. c. 1124 §§  1-2 CCEO). 

The CIC norms, designed for safeguarding justice and truth, the 
great principles characterizing the entire canonical procedure, have laid 
down a process structure with two very distinct phases:34 the first phase is 
oriented toward determining the admissibility of the interlocutory matter 
(cf. cc. 1588-1589 ) and may be divided into two stages if the tribunal hear
ing the principal matter is collegial, from the time when the interim deci
sion by the instructing judge may follow that of the college; the second 
phase, which may or may not arise, is the consideration of and decision on 
an incidental matter properly speaking ( c. 1590). 

32. Cf. s. VILLEGGIANTE, "Le questioni incidentali," cit., pp. 643-644. 
33. F. ROBERTI, De processibus, I, De actione, de praesuppositis processus et sententia de 

merito, 4th ed. (Vatican City 1956), p. 492. 
34. Cf. S. VILLEGGIANTE, "Le questioni incidentali," cit., pp. 261-262; S. BERLINGO, "Il 

processo . . .  ," cit., p. 249. 
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1588 

Tit. V. Incidental Matters cc. 1588-1589 

Causa incidens proponitur scripto vel ore, indicato nexu 
qui intercedit inter ipsam et causam principalem, coram 
iudice competenti ad causam principalem definiendam. 

An incidental matter is proposed before the judge who is competent to de
cide the principal case. It is raised in writing or orally, indicating the con
nection between it and the principal case. 

SOURCES: c. 1838; NSRR 106 

1589 § 1. Iudex, recepta petitione et auditis partibus, expedi
tissime decernat utrum proposita incidens quaestio 
fundamentum habere videatur et nexum cum princi
pali iudicio, an vero sit in limine reicienda; et, si earn 
admittat, utrum talis sit gravitatis, ut solvi debeat 
per sententiam interlocutoriam vel per decretum. 

§ 2. Si vero iudicet quaestionem incidentem non esse re
solvendam ante sententiam definitivam, decernat ut 
eiusdem ratio habeatur, cum causa principalis defi
nietur. 

§ 1. When the judge has received the petition and heard the parties, he is 
to decide with maximum expedition whether the proposed incidental 
matter has a foundation and a connection with the principal matter, 
or whether it is to be rejected from the outset. If he admits it, he must 
decide whether it is of such gravity that it needs to be determined by 
an interlocutory judgement or by a decree. 

§ 2. If, however, he concludes that the incidental matter is not to be de
cided before the definitive judgement, he is to determine that account 
be taken of it when the principal matter is decided. 

SOURCES: § 1: cc. 1839 , 1840 § 1 ;  NSRR 109 § 1, 110 ; PrM 189 § 1, 190 
§ 1 
§ 2 :  NSRR 109 § 1; PrM 189 § 2 

CROSS REFERENCES: 
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COMMENTARY ------

Piero Antonio Bonnet 

Admission of incidental cases 

As was explicitly provided in CJC/1917 1 and as must be admitted in 
CIC (and also in CCEO) by virtue of the internal logic of the system, inci
dental matters may also be raised by private or public parties (the de
f ender of the bond and the promoter of justice), 2 if the latter are present in 
the trial. Further, the judge may also take this initiative. He may introduce 
incidental matters ex officio by virtue of a power that is invested in him in 
a special way in certain cases (e.g., absolute incompetence as regulated 
under c. 1461 or c. 1120 CCEO) or in a general way, as provided under and 
within the limits of c. 1452 § 2 (cf., with certain variations, c. 1110 § 2 
CCE0).3 

Under c. 1588 ( cf. c. 1268 CCEO), the parties may introduce these 
matters verbally or in writing before the judge that is competent to hear 
the principal matter by showing the relationship between the incidental 
matter and the principal matter. In the case of verbal petitions, the analo
gous applicability of c. 1503 § 2 ( cf. c. 1186 CCEO) should be assumed. 
This canon requires that a judge who has legitimately admitted a verbal 
presentation of a petition introducing a case have a notary write down and 
read the petition to the petitioning party, who must approve it. An instru
ment is thus created for all rightful purposes to serve as a written petition 
that was originally omitted. 4 This procedural situation is therefore fully in 
line with the predominant written character that is reviewed in a canoni
cal process, in spite of efforts made in the new code to free it, at least in 
some ways, from the typology. This character, while having the advantage 
of guaranteeing the search for the truth, also has the disadvantage of slow
ing the timing of the process.5 

Once a petition has been received, the judge, in accordance with 
c. 1589 § 1 ( cf. c. 1269 § 1 CCEO), must hear both parties, including public 
parties, pursuant to c. 1434, 1 ° ( cf. c. 1098, 1 ° CCEO). However, the pro
moter of justice and the defender of the bond must be heard only if 
present at the trial.6 This is expressly stated in c. 1434. Further, the norm 

1. Cf. c. 1837 CJC/1917; cf. also PrM 187. 
2. Cf. also c. 1434,2° (c. 1098,2° CCEO). Regarding that qualification, cf. P.A. BONNET, 

"Processo, XIII; Processo canonico: profili generali," in Enciclopedia giuridica, XXIV (Rome 
1991), pp. 1 1-12 (of the entry) . 

3. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal can6nico (estudio sistematico-
analitico comparado), 2nd ed. (Salamanca 1992), p. 189. 

4. Cf. ibid. 
5. Cf. P.A. BONNET, "Processo . . .  ," cit., pp. 17-18. 
6. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal . . .  , cit., p . 191 . 
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given in PrM 190 § 2, which required for marriage processes the interven
tion of the promoter of justice, even if absent from the trial, "si constiterit 
bonum publicum in discrimen vocari," has been changed in the CIC. It is 
now left to the judge's discretion as to whether the promoter of justice 
should be summoned "si quaestionis incidentalis natura vel difficultas id 
consulat." 

Thus, the judge must issue a decree according to c. 1589 § 1 (cf. 
c. 1269 § 1 CCEO) ruling on the admissibility of an incidental matter, and 
more particularly on its grounding ("utrum proposita incidens quaestio 
fundamentum habere videatur") and its relationship with the principal 
matter. If the judge is morally certain 7 that the matter raised incidentally 
does not havefumus bani iuris (i.e., that it lacks all grounding and any 
consistency in law or in fact) or does not have the necessary relationship 
with the principal matter and does not substantively or procedurally affect 
it, the judge must deny the petition. Otherwise, the judge must admit it. In 
this first phase, the judge, while considering the problem as it appears at 
first glance and reviewing it in a superficial manner without going into the 
essence of it, cannot and must not delve into the merits of any incidental 
matter that arises.8 In reality, the purpose of this first procedural phase 
and of this first decision is basically to prevent an irrevocable instrument 
of guarantees of the search for the truth, such as an incidental matter, 
from gravely harming justice if it is used with an obstructionist intent to 
delay the development of the principal matter. 9 

If the judge hands down an affirmative decision, under c. 1589 § 1 
(cf. c. 1269 § 1 CCEO), he must also determine whether the matter is of 
sufficient importance to require a decision in the form of an interlocutory 
judgment or whether a simple decree suffices. Further, this is a formal dis
tinction (cf. in any case c. 1613 and c. 1296 CCEO) that does not have 
great procedural relevance because of the substantial equivalence of these 
two types of decisions.10 In either case, the canon provides the safeguard 
of contradictory action. 11 

In this first phase, in addition to the alternative in the form of a nega
tive or affirmative decision insofar as an incidental matter is concerned, 
the judge also has a third option: under c. 1589 § 2 ( cf. c. 1269 § 2 CCEO), 
if a judge finds that he cannot resolve an incidental matter before handing 

7. Cf. P.A. BONNET, "De iudicis sententia ac de certitudine morali," in Periodica 75 (1986), 
pp. 61-100. 

8. Cf. S. VJLLEGGIANTE, "Le questioni incidentali," in P.A. BONNET-C. GULLO (Eds.), fl 
processo matrimoni ale canonico, 2nd ed. (Vatican City 1994), pp. 650- 651. 

9. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, iuxta codicem 
iuris canonici, II (Rome 1950), p. 856. 

10. Cf. cc. 1589 §1, 1591 ,  1607, 1618, 1629,4°-5°; cf. cc. 1269 §1, 1271, 1290, 1301,4°- 5° 

CCEO. 
11 .  Cf. s. VILLEGGIANTE, "Le questioni incidentali," cit., p. 650. 
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down a final decision on the principal matter, he may postpone it until the 
principal matter is decided. 12 

This is a new provision that was not in CJC/19 17 or SN 363. How
ever, a precedent may be pointed out in article 109 § 1 NSRR (1934): "Tur
nus ... statuit de ea (petitione circa quaestionem incidentem) habendam 
rationem una cum causa principali"; and especially PrM 182 § 2 :  "Col
legium ... si iudicet earn necessario non esse resolvendam ante senten
tiam definitivam, decernat, ut de ea habeatur ratio die propositionis 
causae." It may also be noted that § 9 5  no. 3 of Regulae servandae in iu
diciis apud S. R. Rotae Tribunal of August 4, 19 10 already contained a 
prescription to postpone a decision on the principal matter until the final 
decision, although in a special sense limited to the revocation of a deci
sion already handed down on an incidental matter: "Reiectio (revo
cationis) est simplex et fit per rescriptum in decisis. Admissio autem 
revocationis niti debet potissimum super novis deductionibus; et hae ra
tiones breviter exponi debent in sententia revocationis. Quum autem re
sp o nsi o circa petitionem revocationis ad definitivam sententiam 
remittitur, fit per consuetum rescriptum:-habebitur ratio in die propo
sitionis causae super merito . "13 

It has been authoritatively observed that the provision we are speak
ing of "seems to be ... a refuge to which judges retreated when besieged 
by continual petitions on incidental matters to take cover from foresee
able appeals of their interlocutory decisions," in the manner of "upon 
careful consideration, given the elusive and openly defensive finality of 
these decisions," it would be far better if "judges did not feel forced to flee 
from an open field and protect themselves with a such an instrument. 14" 
However, in spite of reservations that might be noted, this means offered 
to judges under current legislation-if the right conditions exist-may be 
capable of putting the principle of procedural economy into practice. It is 
of the greatest importance to ensure the speediness of a trial, without 
which it could not be called just. From this point of view, c. 1589 § 2 ( cf. 
1269 § 2 CCEO) is consistent with the structure of the process that the 
current legislator wanted to achieve: to be well balanced in the duration of 
proceedings, notwithstanding the unfailing requirement necessitated by 
the search for truth. However, the strong point, and at the same time the 
weak point, of the canonical procedural system is the judge, particularly 
because of his sense of balance, who cannot substitute for the shortage of 
personnel or inadequate juridical, technical and professional training. 

12. Cf. ibid. ,  pp. 275-277. 
13. P. GASPARRI-I. SERED!, Codicis iuris canonici fontes, VIII (Vatican City 1938), no. 6461, 

p. 563. 
14. A. SABATTANI, "Le impugnative delle decisioni incidentali," in Cause incidentali e 

processo contenzioso sommario ossia orate nella dinamica delta revisione del diritto 
processuale canonico (Rome 1988), pp. 99 and 100. 
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The judge's decision on incidental matters is necessary to complete 
the first procedural phase. 15 In fact, unless it is the judge himself who 
raised the matter, 16 there is a petition by a legitimate party to which a 
judge must reply. Since a petition by one of the parties asking a judge to 
decide an incidental matter must rightfully be admitted in judicial argu
ments as a just search for the truth, the lack of a reply assumes the form of 
a denegatio iustitiae pursuant to c. 1457 § 1 (cf. c. 1115 § 1 CCEO), which 
is not only grounds for the sanctions provided by this norm, but also for 
compensation for harm to either party, pursuant to c. 128 ( cf. c. 9 3 5  
CCEO). 

The legislator was concerned in general about a situation in which 
the Church's tribunals would be in conflict with their function as opera
tors and servants of truth and justice. It is true that there is no current 
norm like PrM 188 § 1 ,  which provided for marriage cases that "Parti legi
time instanti instructor satis facere tenetur per decretum." However, the 
current norms also contrast with the substantial inefficiency of the system 
described under c. 1710 CJC/19 17 , which provided that if a judge did not 
reply to the petition contained in the libellus within one month, the peti
tioner could petition the judge "ut ... suo munere fungatur, " and if five 
more days elapsed without a reply to this notice of a delay, the party could 
appeal to the ordinary if he was not the judge, or to the superior tribunal 
to order the judge to decide or else replace the judge. In fact, the current 
c. 1506 (as did c. 1189 CCEO) provides that after one month has elapsed 
since the petition was filed, the filing party should petition the judge to 
fulfill his duty, and if ten more days elapse after said reminder with no re
sponse, the petition initiating the case is to be considered admitted. This 
mechanism for automatically admitting a party's petition, which is useful 
to prevent the risk of a negative procedural situation arising from a judge's 
negligence, was introduced by the Code Commission "sive quia iura partis 
ita salvantur, sive quia generatim reiectio libelli rarissime fit et ideo admis
sio ex iure non est incongrua."17 

It may also be pointed out that this first phase having to do with any 
incidental matters that arise may develop-not without being reflected by 
the conclusion-in two stages, 18 provided that the judge who is competent 
to decide the principal matter is collegial. In fact, a collegiate tribunal, in 
order to proceed with the investigative phase efficiently, may appoint an 
auditor according to c. 1428 § 1 (cf. c. 1093 § 1 CCEO), remembering that 
c. 1677 § 4 ( cf. c. 1363 § 4 CCEO) provides that in marriage nullity cases, 
one member of the college ( either the presiding judge or the ponens) is re
sponsible for conducting the investigation of the case alone. In this case, 

15. Cf. 8. VILLEGGIANTE, "Le questioni incidentali," cit. , pp. 651-652. 
16. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal . . .  , cit., pp. 189-190. 
17. Comm. 11 (1979), p. 88. 
18. Cf. s. VILLEGGIANTE, "Le questioni incidentali," cit., pp. 652-655. 
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then, unless the mandate received from the college directs otherwise, the 
investigating judge, under c. 1428 § 3 (cf. c. 1093 § 3 CCEO) "potest ... in
terim decidere quae et quomodo probationes colligendae sint." 

Since the competence to decide an incidental matter-and thus also 
the competence to determine whether the conditions set forth in the Code 
for admitting an incidental matter exist-cannot be ascribed to anyone 
other than the judge that the law legitimizes to decide the principal matter, 
the instructor's decision can only be a provisional or interim decision, an 
interim decidere, as c. 1428 § 3 (cf. c. 1093 § 3 CCEO) states. Therefore, it 
is always possible to petition ( or, more properly speaking, file a remons
tratio19) before the college against the decree of the instructor,20 and all 
the more so if it is taken into account that a collegiate tribunal, according 
to c. 1426 § 1 (cf. c. 1085 § 1 CCEO) , must proceed collegially. This 
principle of collegiality must be applied, particularly at fundamentally im
portant times, such as when a decision on the principal matter or inciden
tal matters is to be made. Incidental matters, properly speaking, must, at 
least to some extent, affect the principal matter. This is expressly stated in 
c. 1085 § 1 CCEO, in that it establishes the obligation to deliberate by ma
jority vote of the college, "ad validitatem quidem," when deciding to deny 
a petition for an incidental matter or recourse against the presiding judge's 
decision. 

This interpretation may find new confirmation in c. 1527 § 2 (cf. 
c. 1208 § 2 CCEO), which provides that "ipse iudex [which in this case can 
only be the college: see commentary on c. 1587 21 ] rem expeditissime 
definiat" if the party appeals a decision finding evidence inadmissible. Fi
nally, it is possible to find a last support, by analogy, in c. 1505 § 4 ( cf. 
c. 1188 § 4 CCEO), which provides for recourse before the college of a de
cision by the presiding judge in the case of preliminary or pre-trial matters 
(the reiectio libelli), and in article 73 of the Normae of the Rota Tribunal 
(cf. also art. 96 of the 1982 Normae), which can surely be considered as a 
collegial tribunal par excellence among the judges of the Church: "Adver
sus actum aut decretum a Ponente vel a Judice instructore positum recur
sus patet ad Turnum, nisi agatur de decretis mere ordinatoriis; quaestio 
autem expeditissime definienda erit." 

Once these clarifications have been made, it becomes clear which 
decision completes this first phase related to incidental matters. It is a de
cree, which, according to c. 1617 (cf. c. 1300 CCEO), must explain the mo
tives under penalty of nullity; and by virtue of this decree, the judge that is 

19. Cf. ibid. ,  p. 655. 
20. Cf. the jurisprudence of the Roman Rota which, in these cases, has avoided granting 

recourse to this apostolic tribunal instead of to the college: S. VILLEGGIANTE, "Le questioni 
incidentali," cit., note 15, p. 653. 
21 .  Cf. S. VILLEGGIANTE, "Le questioni incidentali," cit., p. 655, S. BERLINGO, "II processo," in 

E. VITALI-S. BERLINGO, Diritto matrimoniale canonico (Milan 1989), p. 248. 
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competent for the principal matter-whether it is a sole judge or a colle
gial tribunal, depending on what the law requires for each case-decides 
the admissibility of an incidental matter, denies it, or maybe postpone all 
consideration of it until the decision is made on the principal matter. That 
decision-not the merely provisional decision of the instructing judge-is 
the decision that must be handed down expeditissime according to 
c. 1589 § 1 (cf. c. 1269 § 1 CCEO). Under c. 1629, 5° (cf. c. 1310 , 5° CCEO) 
it is unappealable. 22 

22. Cf. s. VILLEGGIANTE, "Le questioni incidentali," cit., p. 654. 
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§ 1.  Si quaestio incidens solvi debeat per sententiam, 
serventur normae de processu contentioso orali, 
nisi, attenta rei gravitate, aliud iudici videatur. 

§ 2. Si vero solvi debeat per decretum, tribunal potest 
rem committere auditori vel praesidi. 

§ 1. If the incidental matter is to be decided by judgement, the norms for 
an oral contentious process are to be observed unless, because of the 
gravity of the issue, the judge deems otherwise. 

§ 2.  If it is to be decided by decree, the tribunal can entrust the matter to 
an auditor or to the presiding judge. 

SOURCES: § 1: c. 1840 § 2 ;  NSRR 111; PrM 191 
§ 2 :  c. 1840 § 2 ;  NSRR 112 ; PrM 192 § 1 

CROSS REFERENCES: 

CO MMENTARY ------

Piero Antonio Bonnet 

Treatment and decision of incidental causes 

Canon 1589 § 1 ( cf. c. 1269 § 1 CCEO) leaves it to the prudent discre
tion of the judge deciding the admissibility of an incidental matter to de
termine also its gravity and consequently, whether the incidental matter 
should be decided by a decree or by an interlocutory judgment. In the lat
ter case, under c. 1590 § 2 ( cf. c. 1270 § 2 CCEO), the tribunal may further 
elect to refer an incidental matter to the presiding judge of the college or 
an auditor. On the other hand, if the matter is to be decided by a decree, 
the procedure to be followed, according to c. 1590 § 1 ( cf. c. 1270 § 1 
CCEO), unless the judge deems it advisable to proceed otherwise because 
of the gravity of the incidental matter, is the norm for the oral contentious 
process 1 (cc. 1656-1670 ), as summarized in the CCEO (cf. cc. 1343-1356).2 

However, c. 1085 § 1 ,  3 ° CCEO stipulates the requirement that the 

1. Regarding the importance of the principle of orality for Canon Law, cf. A. NICORA, Il 
principio di oralita nel diritto civile itali ano e nel diritto processuale canonico (Rome 
1977). 

2. Regarding that qualification in Church Law, cf. Z. GROCHOLEWSKI, "Natura e oggetto del 
processo contenzioso sommario," in Ephemerides iuris canonici, 34 (1978), pp. 114-143; cf. 
also P.A. BONNET, Il giudizio di nullita matrimoni ale nei Casi speciali (Rome 1979) , 
pp. 53-77. 
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decision-whether in the form of an interlocutory judgment or a decree
must always be made, "ad validitatem quidem," by the college and thus 
with at least the majority vote of the judges of the college, if the judicial 
decision is to have the force of a definitive judgment, according to c. 1301 
CCEO. 

With respect to the oral contentious process, it seems to us that it is 
a special "non ratione materiae, sed 'ratione formae"' process character
ized by having "tamquam suum genus, iudicium contentiosum, a quo de
flectit in summa celeritate qua gaudet. "3 In reality, even though it has the 
elements essential to every process, it is a uniquely simplified procedure, 
so much so that, according to c. 1676 (cf. also c. 1356 CCEO, which is sub
stantially the same), "Tribunal . . .  potest suo decreto, motivis praedito, 
normis processualibus, quae non sint ad validitatem statutae, derogare, ut 
celeritati, salva iustitia, consulat." 

Given these characteristics, it is evident that the oral process is par
ticularly well suited to the spirit of the canonical process.4 Also, this pro
cedure is intertwined5 with the tradition-and not just in the canonical 
sphere-of the summary process (which is also the term that is used in 
CCEO), which, by being celebrated "de plano et absque iudiciorum 
strepitu" (X V, 1, 26), became "non secundum rigorem iuris, sed secundum 
temperantiam aequitatis" (X V, 3 ,  32). Indeed, this renowned canonical tra
dition, which is based on the decretal Saepe (Clem. V, 11, 2), became 
"quod processus expedietur breviter ... non ... tamen ita . . .  quod exclud
eret causae cognitionem, quae est de substantia iudicii. "6 The oral process 
was especially consistent with the procedural requirements seen in the 
people of God with particular urgency, precisely in that it tended to 
restrict "dispendiosam prorogationem litium, quam interdum ex subtili or
dinis iudiciarii observatione causarum docet experientia provenire" 
(Clem. II, 1 ,  2). 

However, we cannot fail to mention a problem that is related to this 
particular process: the admissibility of the oral contentious process in in
cidental matters arising in the course of the controversy relative to mar
riage nullity cases. 7 Above all, the question arises because the competent 
judge for these cases, under c. 1425 § 1, 1 ° ( cf. c. 1084 § 1, 2° CCEO), is col
legial, and c. 1426 § 1 (cf. c. 1085 § 1 CCEO) requires the collegial process, 
whereas the oral contentious process is to take place in the first instance 
before a sole judge, according to c. 1657, which has a provision that has 

3. In Comm. 8 (1976), pp. 191 and 192. 
4. Cf. P.A. BONNET, "Processo, XIII; processo canonico: profili generali," in Enciclopedia 

giuridica, XXIV (Rome 1991), pp. 3-5 (of the entry). 
5. Cf. Comm. 8 (1976), p. 192. 
6. J. DE LIGNANO, "Super clementina 'Saepe"' in Quellen zur Geschichte des romisch

kanonischen Prozesses im Mittelalter, 4. Band, 6 (Heft Aalen 1962), p. 8. 
7. S. VILLEGGIANTE, "Le questioni incidentali," in P.A. BONNET-C. GULLO (Eds.), fl processo 

matrimoniale canonico, 2nd ed. (Vatican City 1994), pp. 656-657. 

1373 



c. 1590 Bk. VII. Pt. II. Sect. I. The Ordinary Contentious Trial BONNET 

not been expressly set forth in CCE0.8 In particular, this problem arises 
because under c. 169 1  (cf. c. 1376 CCEO), the process for marriage nullity 
cases should be governed by the set of canonical norms set forth for cases 
in general and for the ordinary contentious process in particular, unless 
the peculiar nature of these cases merits otherwise. Therefore, the oral 
contentious norms are not invoked in this last norm. On the contrary, their 
admissibility in these cases is expressly excluded under c. 1690 (cf. 
c. 1375 CCEO), to the extent that following these norms in such cases re
sults in nullity of judicial acts according to c. 1656 § 2 ( cf. c. 1343 § 2 
CCEO) , with the final result imposed by c. 1669 ( cf. c. 1353 CCEO): "si tri
bunal appellationis perspiciat in inferiore iudicii gradu processum conten
tiosum oralem esse adhibitum in casibus a iure exclusis, nullitatem 
sententiae declaret et causam remittat tribunali quod sententiam tulit." 

Incidental matters, even those having a peculiar object distinct from 
the principal matter-which does not cease to have relevant conse
quences in certain aspects-cannot, however, cease to be considered as 
integral parts of the nature of the process related to the principal matter, 
which they necessarily affect. Thus, c. 1085 § 1 CCEO provides: "Tribunal 
collegiale collegialiter procedere debet et ad maiorem numerum suffra
giorum decisiones ferre, ad validitatem quidem, si agitur 1 ° de reiectione 
petitionis . .. causae incidentis." 

We are not convinced by the otherwise authorized opinion that in
vokes c. 159 1  (cf. c. 1271 CCEO) and sets up a parallel with the norms for 
recourse before the college against the instructing judge's provisional 
judgment in the first phase of the proceedings and recourse before the col
lege against a sole judge's interlocutory judgment handed down in an oral 
contentious process. These sources affirm that, "in the first phase, re
course before the college is possible because the instructing judge's de
cree is necessarily provisional in cases like marriage nullity, whose 
hearing is reserved to a three-judge college, whereas in the second phase, 
recourse before the college is possible because, 'iusta intercedente 
ratione,' the law allows it."9 This parallel, which does not convince us 
completely, might indicate a feasible solution for deciding a problem spe
cifically having to do with a sole judge in an oral contentious process in 
cases where the law stipulates a collegial tribunal, but in any case, it does 
not suffice to overcome the exclusion of the oral contentious process set 
forth in cc. 1691 and 1690 (cf. cc. 1376 and 1375 CCEO). 

8. In the CCEO c. 1084, after having foreseen in §1 the cases reserved for the collegial 
tribunal of three judges, establishes in § 2 that: "Ceterae causae tractantur a iudice unico, 
nisi Episcopus eparchialis certam causam collegium trium iudicum reservet." 

9. s. VILLEGGIANTE, "Le questioni incidentali," cit., p. 657. 
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To be sure, the question of any remedy against a decision settling an 
incidental matter is of great relevance.10 Above all, for certain specific in
cidental matters, the Code expressly provides that the judge must decide 
these matters expeditissime. This is true in the case of challenges accord
ing to c. 1451 § 1 (cf. c. 1109 § 1 CCEO), the inadmissibility of proofs ac
cording to c. 1527 (cf. c. 1208 CCEO), or the right to appeal according to 
c. 1631 (cf. c. 1313 CCEO). In these cases, no appeal is allowed according 
to c. 1629 ,  5° (cf. c. 1310 , 5° CCEO). 

On the other hand, the problem of the possibility of appeal arises in 
other cases, since proceeding expeditissime is not prevented in the gen
eral character under c. 1590 ( cf. c. 1270 CCEO). We must ask ourselves 
whether unappealability derives from c. 1629 , 4° (cf. c. 1310 , 4° CCEO), 
which reads, "Non est locus appellationi. ... 4° a iudicis decreto vel a 
sententia interlocutoria, quae non habeat vim sententiae definitivae, nisi 
cumuletur cum appellatione a sententia definitiva." 

In order to try to understand this difficult norm, it is necessary to 
note that it definitively resolves the doubt that lingered on this subject 
under the CJC/1917 , 1 1 c. 1860 , 6°, which, in literally stipulating unappeal
ability "a iudicis decreto vel a sententia interlocutoria, quae non habeat 
vim definitivae," indicated by the singular form ("habeat") that the defini
tive aspect-and therefore the possibility of appeal-had to do with in
terlocutory judgments only. In contrast, article 214 § 1 PrM broadly 
interpreted-and at this point, the issue became complicated with an ar
gument over the juridical force of this document12- the definitive charac
ter as applying to decrees also. 

John Paul II's codes have taken the latter approach, about which it 
has been critically observed that "if ... in the law enacted in the Pio
Benedictine Code, the question had been brilliantly resolved of the in
pugnability of pronouncements that are merely sentences in nature or 
character, allowing appeals only for interlocutory judgments, whereas 
pronouncements of a natural decision, as well as definitive judgments, in 
the new law of the ... Code, in expressly recognizing the possibility of ap
plying the open clause on the definitive character to judicial decrees also, 
which always appears as a decision made by a judge without hearing both 
parties, one winds up implicitly admitting that this clause may also apply 
to a judicial judgment that does not decide anything, but is an order or a 

10. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal canonico (estudio sistematico
analitico comparado), 2nd ed. (Salamanca 1992), pp. 191-192; S. VILLEGGIANTE, "Le questioni 
incidentali," cit., pp. 657-665. 

11 .  Cf. P. PELLEGRINO, I provvedimenti interlocutori neUa teoria canonistica deUe 
impugnazioni (Padova 1969). 

12. Cf. E .M. EGAN, The Introductory of a New 'Chapter of Nullity' in Matrimonial Courts 
of Appeal. A Study of Legislation in the Code of Canon Law and the Instruction "Provida 
Mater Ecclesia" (Rome 1967), pp . 3-79. 
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directive. "13 This logical and juridical defect certainly does not arise in in
cidental matters, where the contradictory is never absent, even if the 
judge believes he should proceed by means of a decree.14 In these cases, 
given a relevant relationship between incidental matters and the principal 
matter, the right of defense would be fatally harmed, 15 which would then 
entail the sanction of irremediable nullity under c. 1620 , 7° ( cf. c. 1303 § 1, 
7 ° CCEO). In addition, a fortiori, c. 1589 § 1 (cf. c. 1269 § 1 CCEO) im
poses on the judge the obligation to hear the parties before handing down 
a judgment ending the first phase of this proceeding. 

Therefore, in light of the Code, it can be said that decisions are unap
pealable in cases where they cannot be considered definitive. This is cor
roborated by c. 1618 (cf. c. 1301 § 1,7° CCEO) in three situations: when a 
decree or interlocutory judgment affecting one or both parties hinders the 
case, ends one of the grades thereof, or ends the case itself. With this 
norm, as we have pointed out, the criteria were abandoned that had been 
in effect earlier in marriage nullity cases by virtue of PrM 214 § 2 ,  under 
which "sententia vel decretum tune censetur vim habere definitivae, quum 
gravamen inferant, quad non potest per definitivam sententiam reparari." 
This being the case, it would seem that requirements for a search for the 
truth are sacrificed on the altar of the speediness of the process, and 
therefore that justice, at least in appearance, has been sacrificed. Unfortu
nately, justice and truth, even though closely interrelated-the truth on 
the grounds for the case cannot help but be itself also justice and charity 
and cannot be sought procedurally in any way other than through a just 
procedure-nevertheless do not always obtain together in every case, at 
leastnot in a plain and simple way. In reality, if the harm is not repairable 
in the definitive judgment, the search for the truth could thereby be com
promised. But, since it would not be possible at all (nor would it be just in 
and of itself) in ecclesial law, that "some kind of recourse against alleged 
formal unappealability will always be found (cf., but only as an example, 
c. 1631; cf. also c. 1313 CCEO), thus avoiding the search for speediness at 
all costs, with the ultimate consequence that in the end, it is the criteria of 
harm that prevails, at least as a substantial unavoidable requirement [ of 
truth and justice]. And this is no small matter."16 

However, in spite of the reservations that may be raised, the system 
provided in the Code ( and also in CCEO) for appealing judgments that put 
an end to incidental matters turns out to be quite balanced, since it man
ages to blend rather well the requirements for an effective search for the 
truth with the requirements for speediness and justice in general. In fact, 
appealability applies not only to decrees and interlocutory sentences that 

13. P. PELLEGRINO, "Sull'impugnabilita dei provvedimenti interlocutori nel nuovo codice di 
diritto Canonico," in Scritti in memoria di Pietro Gismondi, IU2 (Milan 1991), p. 128. 
14. Cf. S. VILLEGGIANTE, "Le questioni incidentali," cit., pp. 650-651. 
15. Cf. P.A. BONNET, "Processo . . .  , "  cit., pp. 6-11 (of the entry). 
16. s. VILLEGGIANTE, "Le questioni incidentali," cit., p. 660. 
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conclude a phase, including those that apply to one of the parties, only to 
the judgment of the principal matter, or to one of the grades thereof, but 
also to those that in any way constitute an impediment to a judgment of 
the principal matter. In other cases, judgments on incidental matters are 
unappealable to avoid excessively-and therefore unjustly-prolonged lit
igation, but the rigorousness of this procedural situation, which could be 
prejudicial to a genuine search for the truth, is tempered by the possibility 
of revocation under c. 1591 (see commentary; cf. also c. 1271 CCEO). 

Further, the decisions in question are subject to querela nullitatis. 17 
Certainly, it would be quite difficult to deny this recourse in this case, 
since it would be unthinkable to construct a serious, just procedural ave
nue to the truth on a judgment tainted by any of the defects18 mentioned in 
cc. 1620 and 1622 (cf. cc. 1303 § 1 and 1304 § 1 CCEO). Moreover, there is 
no lack of a basis in positive canon law for alleging the possibility of que
rela nullitatis in this context. Suffice it to say that c. 1460 § 2 (cf. c. 1119 
§ 2 CCEO), after having stipulated the unappealability of a judgment in 
which a judge, in deciding a matter arising from an exception alleging rel
ative incompetence, decides in favor of competence, adds: "At non prohi
betur querela nullitatis et restitutio in integrum" (c. 1119 § 2 CCEO even 
adds a third-party opposition also, a remedy that is no longer available in 
the Latin Code). Further, it must not be forgotten that the norms regulat
ing the activity of the Roman Rota allow querela nullitatis in incidental 
matters as important as those arising over the right to appeal.19 

A peculiar remedy, the restitutio in integrum20 should also be al
lowed in general for these pronouncements. It may be petitioned, as we 
have just seen, under c. 1460 § 2 (cf. c. 1119 § 2 CCEO) against judgments 
finding that a judge is competent in cases where an exception for relative 
incompetence has been brought. In fact, it would have been completely in
consistent according to the spirit of ecclesial law to attempt to determine 
the truth by appealing to divine law by means of a procedural instrument. 
To arrive at a pronouncement tainted procedurally with one of the grave 
defects that, according to c. 1645 § 2 (cf. c. 1326 § 2 CCEO), clearly consti
tutes an injustice to the procedural iter cannot help but be reflected also 
in the judge's decision. 

Nevertheless, the problem of the motive that is necessary in order to 
resort to this remedy, which is a res judicata (according to c. 1645 § 1; cf. 
c. 1326 § 1 CCEO), must be resolved. 21 There is reason to doubt that a 
decree or an interlocutory judgment would be likely to become a res 

17. Ibid., pp. 665- 667. 
18. Cf. P.A. BONNET, "Processo . . .  ," cit. , pp. 18-19. 
19. Cf. art. 106 (cf. also art. 159 NSRR 1934), along with c. 1445 § 1 , 1° and PB 122,1°. 
20. Cf. S. VILLEGGIANTE, "Le questioni incidentali," cit. , pp. 667-672. 
21. Cf. P.A. BONNET, "Giurisprudenza, II. giurisprudenza Canonica," in Enciclopedia 

giuridica, XV (Rome 1988), pp. 6-7 (of the entry) . 
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judicata, even more so if they are subject to revocation or reform under 
c. 159 1  (cf. 1271 CCEO) until such time as the principal matter is settled. 
However, the latest jurisprudence from the Roman Rota, even under CIC! 
19 17, had also affirmed that these judgments could become a res judi
cata.22 Under current legislation the unappealable judgments mentioned 
under c. 1629 , 4°-5° (cf. c. 1310 , 4°-5° CCEO) may become a res judicata 
for the purposes of c. 1641, 4°, which expressly refers to this norm. A sub
stantially identical conclusion can be reached on the basis of c. 1322 , 4° 

CCEO). This being the case, the norm sanctioned by c. 1460 § 2 (cf. c. 1119 
§ 2 CCEO) is simply an application of the general normative solution to a 
specific case. Express mention of it is made because of its importance and 
also because of the abuses that led Paul VI to say in his address to the tri
bunal of the Roman Rota on January 28 , 1978 : "We should ... point out 
with sorrow the tendency to instrumentalize certain concessions, caused 
by rather limited situations, to get to the point of virtually evading canoni
cal procedural law to which there is an obligation to follow, and this is 
often done by artificially setting up fictitious domicile or addresses. "23 

However, a problem could still arise for incidental matters raised 
during a de statu personarum case, since c. 1641 does not override c. 1643 
(the same is true in the case of cc. 1322 and 1324 CCEO), which excludes 
a res judicata in cases related to the status of persons. But incidental mat
ters do have a proper petitum that generally does not ref er to the status of 
persons, such that judgments deciding incidental matters arising during 
cases of this type may become a res judicata and thus may be subject to 
this remedy, which is as unique as it is important (i.e., restitutio in inte
grum). It may be concluded, then, that even though judgments concluding 
incidental matters are generally unappealable, a querela nullitatis and 
quite often restitutio in integrum also are available against them. 

22. Cf. S. VILLEGGIANTE, "Le questioni incidentali," cit. , note 31, p . 669. 
23. In AAS 70 (1978), p. 183. Cf. A. SABATTANI, "Le impugnative delle decisioni incidentali," 

in Cause incidentali e processo contenzioso sommario ossia orale nella dinamica della 
revisione del diritto processuale canonico (Rome 1988), p. 98. 
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1591  

Tit. V. Incidental Matters c. 1591 

Antequam finiatur causa principalis, index vel tribunal 
potest decretum vel sententiam interlocutoriam, iusta in
tercedente ratione, revocare aut reformare, sive ad par
tis instantiam, sive ex officio, auditis partibus. 

Before the principal matter is concluded, the judge or the tribunal may for 
a just reason revoke or alter an interlocutory judgement or decree. This 
can be done either at the request of a party or ex officio by the judge after 
he has heard the parties. 

SOURCES: c. 1841; NSRR 114 § 2;  PrM 19 5 

CROSS REFERENCES: 

COMMENTARY 

Piero Antonio Bonnet 

Revocation and alteration of the decision 
This norm (which is substantially the same in c. 1271 CCEO) con

tains a provision that is traditional in canon law. There was a similar norm 
in c. 1841 CIC/19 17, and in article 19 5 PrM and c. 365 SN as well. Although 
the former law formally mentioned interlocutory judgments only, the 
norm could nevertheless not fail to find application also to decisions made 
by judges through decrees, in accordance with the old regula XXI of Liber 
Sextus: "cui licet quod est plus, licet utique quod est minus." 

As far as judgments deciding interlocutory matters are concerned, 
the judge has power that is certainly unique in comparison with that 
which he possesses regarding decisions on principal matters, since he 
does not lose his authority to decide as he does in the latter case, in the 
event of an exception for the new examination by querela nullitatis under 
cc. 1621 and 1624 (cf. cc. 1303 § 2 and 1305 CCEO) or restitutio in inte
grum under c. 1646 § 1 (cf. c. 1327 § 1 CCEO). In fact, in incidental mat
ters, the judge can revoke or amend judgments already made prior to 
conclusion of the principal matter, provided a just cause, in his opinion, 
exists. This is a discretionary power of great importance, since it has been 
placed in manu iudicis as a precious instrument to guarantee justice and 
truth, 1 not only in a general sense, but also in a specific sense, to prevent 

1. Cf. P.A. BONNET, '"Continuita' e 'discontinuita' nel diritto ecclesiale e nell'esperienza 
giuridica totale dell'uomo," in G. BARBERINI (Ed.), Raccolta di scritti in onore di Pio Fedele, 
I (Perugia 1984), pp. 31-54, and above all, "Comunione ecclesiale e diritto," in "Comunione e 
disciplina ecclesiale. Atti del XXII Congresso dell'associazione Canonistica Italiana, Aosta, 
10-13 settembre 1990," (Vatican City 1991), pp. 49-86, in Monitor ecclesi asticus 116 (1991) 
pp. 49-86; also in P.A. BONNET, Comunione ecclesi ale, Diritto e Potere. Studi di diritto 
canonico (Turin 1993), pp. 7-51 .  
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the requirements for speediness, which not uncommonly results in declar
ing judgments on incidental matters unappealable, from hindering the 
search for the truth. 

A judge may exercise this power to revoke or amend ex officio or at 
the petition of private or (under c. 1434, 2°; cf. c. 1098, 2° CCEO) public 
parties, if said public parties are present at the proceeding. On the other 
hand, a judge cannot make decisions involving revocation or amendment 
without having heard the parties, including public parties if present at the 
trial, according to c. 1342, 1° (cf. c. 1098, 1° CCEO). It is only from a hear
ing of the parties that the judge can obtain all the elements necessary for a 
correct and complete assessment of the existence, quality, and serious
ness of the grounds that may lead him to revise a decision already made. 
Further, by also considering the relationship between the incidental mat
ter and the principle matter, a judge should consider that omitting the 
hearing of the parties may constitute vulnus of the right of defense, which 
would result in irremediable nullity of the eventual decision handed down 
by the judge under c. 1620,  7° (cf. c. 1303 § 1 CCEO). 

A decision to revoke or amend a pronouncement must be made by 
the competent judge, and therefore if collegial, by the college,2 even if the 
decree being amended or revoked was handed down by the auditor or the 
presiding judge, under c. 1590 § 2 (cf. c. 1270 § 2 CCEO); it must be pre
sumed that they, in handing down said decision, have exhausted the 
power received. A judgment, in addition to the requirement of a hearing of 
the parties, must be grounded briefly on arguments of law and fact, espe
cially in cases when a decision on an incidental matter is appealable, be
cause "qui petiit a iudice revocationem et, ut ecce non obtinuit nisi ex 
parte vel nullimodi obtinuit ius non amisit interponendi appellationem, 
etsi expresse sibi non reservaverit hoc ius actu quo petiit revocationem. "3 

In any case, when an interlocutory judgment is appealable, no petition 
may be brought against either a revoked decision or a decision that a 
judge has indicated he intended to revise.4 judge's decision on whether or 
not to proceed to revoke or amend a judgment is not subject to appeal,5 

since the legislator has left this entirely to the judge's judicial discretion 
(potest). 

2. Cf. J.L. ACEBAL, commentary on c. 1591, in Salamanca Com. 
3. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, iuxta codicem iuris 

canonici, II (Rome 1950), p. 861. 
4. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal can6nico (estudio sistematico

analitico comparado), 2nd ed. (Salamanca 1992), p. 193. 
5. Cf. ibid. 
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1592 

Tit. V. Ch. I. The Non-Appearance of Parties cc. 1592-1593 

CAPUT I 
De partibus non comparentibus 

CHAPTER ! 
The Non-Appearance of Parties 

§ 1 .  Si pars conventa citata non comparuerit nee ido
neam absentiae excusationem attulerit aut non res
ponde ri t ad normam can. 1 5 07 § 1 ,  iudex earn a 
iudicio absentem declaret et decernat ut causa, ser
vatis servandis, usque ad sententiam definitivam 
eiusque exsecutionem procedat. 

§ 2. Antequam decretum, de quo in § 1 ,  feratur, debet, 
etiam per novam citationem si opus fuerit, constare 
citationem, legitime factam, ad partem conventam 
tempore utili pervenisse. 

§ 1. If a respondent is summoned but does not appear, and either does not 
offer an adequate excuse for absence or has not replied in accor
dance with can. 1507 § 1, the judge is to declare the person absent 
from the process, and decree that the case is to proceed to the defini
tive judgement and to its execution, with due observance of the 
proper norms. 

§ 2.  Before issuing the decree mentioned in § 1, the judge must make 
sure, if necessary by means of another summons, that a lawful sum
mons did reach the respondent within the canonical time. 

SOURCES: § 1: cc. 1842, 1843 § 1, 1844; NSRR 69 § 1, 70 § 1; PrM 89 §§ 1 
et 2 
§ 2 :  c. 1843 § 1,1 ° et §  2 ;  NSRR 69 § 2 ;  PrM 89 § 2 
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1593 § 1. Si pars conventa dein in iudicio se sistat aut respon
sum dederit ante causae definitionem, conclusiones 
probationesque afferre potest, firmo praescripto 
can. 1 600; caveat autem iudex, ne de industria in 
longiores et non necessarias moras iudicium protra
hatur. 

§ 2. Etsi non comparuerit aut responsum non dederit 
ante causae definitionem, impugnationibus uti po
test adversus sententiam; quod si probet se legitimo 
impedimento fuisse detentam, quod sine sua culpa 
antea demonstrare non potuerit, querela nullitatis 
uti potest. 

§ 1. If the respondent thereafter appears before the judge, or replies be
fore the trial is concluded, he or she can bring forward conclusions 
and proofs, without prejudice to the provisions of Can. 1600 ; the 
judge is to take care, however, that the process is not deliberately 
prolonged by lengthy and unnecessary delays. 

§ 2. Even if the respondent has neither appeared nor given a reply before 
the case is decided, he or she can challenge the judgement; if the per
son can show that he or she was impeded by a legitimate cause and 
was without fault in not being able to prove this hitherto, a plaint of 
nullity can be lodged. 

SOURCES: § 1 :  c. 1846 ; NSRR 116 
§ 2 :  C. 1847 

CROSS REFERENCES: 

C OMMENTARY ------
Piero Antonio Bonnet 

Absence of the respondent 
The discipline given in cc. 1592-1 59 5  (cf. cc. 1272-127 5 CCE0)1 

modifies the norms contained in cc. 1842-1851 CIC/1917.2 

1. Cf. in general J.J. GARCIA FAILDE, Nuevo derecho procesal canonico (estudio 
sistematico-analitico comparado), 2nd ed. (Salamanca 1992), pp. 103-109. 

2. Cf. in this respect F. DELLA ROCCA, "Rassegna di giurisprudenza in materia processuale. 
Contumacia," in Archivio di diri tto ecclesiastico 4 (1942) ,  pp. 397-399 ;  idem, "La 
contumacia," in Appunti sul processo canonico (Milan 1960), pp. 47-54; idem, "Note critiche 
sulla contumacia nella dottrina del Duranti e dello Scaccia," in Saggi di diritto processuale 
(Padova 1960), pp. 101-120; H. STRAUB, "Die Contumacia im Kirchlichen Eheprozess," in 
K. SUPEN-J. WAEITZEL-P. WIRTH (Eds.), Ecclesia et ius. Festgabe fur Audomar Scheuermann 
zum 60. Geburstag, Dagerbracht van seinem Freunden und Schulern (Munich-Paderborn
Vienna 1968), pp. 609-629. 
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In the new legislation, in addition to greater simplicity and clarity of 
the wording of the norms, there seems to be a different prevailing orienta
tion of the very institute being regulated. The former regulation was based 
on the principle that the parties' absence in the proceedings constituted 
above all disobedience of an order of a judicial authority, which was even 
subject to canonical penalties to ensure obedience. The new discipline 
seems to be informed principally by the concept that absence signifies the 
will of the absent parties to renounce the right to appear in court, an atti
tude for which they assume liability. This is a behavior that the norms 
allow, but correcting it is also encouraged by making possible a subse
quently active appearance at the trial, due to the importance of the parties' 
cooperation with the judge in the search for the truth. However, the effi
cacy of this cooperation is dependent on a free and convinced personal 
decision. 

Absence of a respondent occurs when a duly summoned respondent 
does not appear before a judge or does not reply in writing in accordance 
with c. 150 7 § 1 ( cf. c. 1190 § 1 CCEO) and does not provide an acceptable 
explanation. In such cases, a judge, having first confirmed that a summons 
was served in useful time and having considered an eventual need to serve 
another summons, declares the absence of the respondent in a decree and 
at the same time orders the trial to proceed to the judgment and its execu
tion. 

If the respondent appears in court prior to the decision of the case, 
he or she may introduce evidence and conclusions, which-if the acts of 
the case have already been published-shall be subject to c. 1600 (cf. 
c. 1283 CCEO). This norm provides a particularly appropriate discipline3 

for persuading a respondent to reconsider his or her intent not to appear 
and encourage a respondent to offer the judge his or her cooperation, 
which must be considered precious for a just acquisition of the truth. 
However, a respondent's change of mind, which is certainly encouraged 
by this well-intended norm, must not become obstructionist or dilatory, 
and therefore unjust, procedural behavior; this is why the norm rightfully 
imposes on judges a duty to prevent this possibility. 

Subsequent to the decision in the case, an absent respondent may 
still appear in the case by submitting, in accordance with the law, any al
lowable challenge, as if he/she had participated in the proceedings. Once 
again, such appearances in cases are encouraged, even if late, since they 
may always be decisive for the search for the truth. Further, if an absent 
respondent can show that his or her procedural status was due to a legiti
mate impediment that he or she was unable to explain earlier in the case, 
he or she may petition querela nullitatis under cc. 1593 § 2 and 1622, 6° 

( cf. cc. 1273 § 2 and 1304 § 1, 6° CCEO). 

3. Cf. L. MADERO, commentary on c . 1593, in Pamplona Com . 
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This is an instance of remediable nullity of a judgment, which must 
consequently be petitioned under c. 1623 (cf. c. 1324 § 2 CCEO) and under 
penalty of lapsing,4 within a peremptory three-month time limit commenc
ing upon publication of the judgment. It has been noted in this regard, 
"But it could be that declaring a litigant 'absent' with no objectively legiti
mate cause would prevent the litigant from exercising his or her right of 
defense, and therefore, the complaint would be a complaint for the irre
mediable nullity of a judgment per c. 1620 , 7°"5 (cf. c. 1303 § 1 ,  7° CCEO). 

In that case, it seems to us that the record should state that the case 
proceeded completely without adversarial action because of an impedi
ment that could not be overcome by a party, and the judgment should 
therefore not be considered null and void, but rather canonically non-exis
tent. 6 In fact ,  an essential element of the "set of conditions that make a 
trial a trial" is missing, since "They had not been devised by legislation or 
legislators that could have organized things differently, " but rather "they 
are, if you will, profound and insuperable inventions of life in the sense 
that a case can be such to the extent that it is carried out under those con
ditions. "7 In reality, if a trial is held with no adversarial action, without it 
being satisfactorily justified, it could not be called a trial in the proper 
sense of the term (i.e., a just dialectic in search of the truth). Rather, it 
should be considered-in the event that it was imposed on parties who 
are absent through no fault of their own-an act of injustice that unavoid
ably harms the i, 8 which is the only parameter in the Church that makes 
man man through the law.9 

4. Cf. P.A. BONNET, "Prescrizione, IV; diritto canonico (n. 6 decadenza)," in Enciclopedia 
giuridica, XXIV (Rome 1991), pp. 6-8 (of the entry). 

5. J.J. GARCIA FAILDE, Nuevo derecho procesal . . .  , cit., p. 109. Cf. also J.L. ACEBAL, 
commentary on c. 1593, in Salamanca Com. 

6. Cf. P.A. BONNET, "Processo, XIII; processo canonico: profili generali," in Enciclopedia 
giuridica, XXIV (Rome 1991), pp. 18-19 (of the entry). 

7. G. CAPOGRASSI, "II 'quid ius' ed il 'quid iuris' in una recente sentenza," in Opere, V (Milan 
1953), p. 23. 

8. Cf. P.A. BONNET, "Carita e diritto: la dimensione comunitaria quale momenta della 
struttura interna del diritto della Chiesa," in Investigationes theologico-canonicae (Rome 
1978), pp. 75- 98. 

9. Cf. P.A. BONNET, "Comunione ecclesiale e diritto,"  in "Comunione e disciplina 
ecclesiale. Atti del XXII Congresso dell'Associazione Canonistica Italiana, Aosta, 10-13 
settembre 1990" (Vatican City 1991), pp. 49-86, in Monitor ecclesiasticus 116 (1991), pp. 49-
86; also in P.A. BONNET, Comunione ecclesiale, Diritto e Potere. Studi di diritto canonico 
(Turin 1993), pp. 7-51 .  
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Si die et hora ad litis contestationem praestitutis actor 
neque comparuerit neque idoneam excusationem attule
rit: 
1 ° iudex eum citet iterum; 
2° si actor novae citationi non paruerit, praesumitur 

instantiae renuntiasse ad normam cann. 1524-1525; 
3° quod si postea in processu intervenire velit, servetur 

can. 1593. 

If the plaintiff does not appear on the day and at the hour arranged for the 
joinder of the issue, and does not offer a suitable excuse: 

1 ° the judge is to summon the plaintiff again; 

2 ° if the plaintiff does not obey the new summons, he or she is presumed 
to have renounced the trial in accordance with cann. 1524-1525; 

3 ° if the plaintiff should want to intervene at a subsequent stage in the 
process, the provisions of Can. 1593 are to be observed. 

SOURCES: c. 1849 ; NSRR 74; PrM 91 § 1 

CROSS REFERENCES: 

C OMMENTARY ------

Piero Antonio Bonnet 

Absence of the petitioner 

A petitioner may also adopt an attitude similar to the respondent 
who decides to remain absent in the proceeding (cf. cc. 1592-1593) (i.e., 
not to appear in a process and not provide a suitable excuse). Canons 
1849 -1850 CJC/1917 addressed the absence of either the petitioner or re
spondent identically and considered it contumacious. In the event of an 
unjustified absence of parties, current codal legislation provides that a de
cree by the judge in the event of the respondent's absence allows the trial 
to go forward, once the respondent's intent to renounce the action has 
been established ( c. 1592 ;  cf. c. 1272 CCEO), whereas if the petitioner is 
absent, proof of absence signifies presumption of his/her intent to with
draw the complaint in the terms of cc. 1524-1525 (cf. cc. 1204-1206 
CCEO). But it is necessary that the judge order another summons of the 
petitioner in order to be able to legitimately presume the petitioner's in
tent. 
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As in any other case of renunciation of an instance, it may be admit
ted by the judge by decree, and would have the same effect as inactivity, 
and thus the procedural acts would be extinguished only if the renuncia
tion is accepted by the respondent. In reality, the respondent, in the event 
of an absence of the petitioner that is considered to be without cause, may 
opt to accept the renunciation under c. 1524 § 3 ( cf. c. 1202 § 3 CCEO) or 
not accept it and thus continue the trial in the plaintiff's absence, "since 
the presentation of the petition by the plaintiff implies a diffamatio iudi
cialis, and it is the respondent's right that the process continue until the 
issuance of the sentence."1 

The provisions set forth in no. 3° of the canon we are commenting on 
here ( cf. also c. 127 4, 3° CCEO) consider just such a possible continuation 
of the trial by providing for the possibility of a subsequent appearance in 
the case by the petitioner, in which case the same provisions set forth in 
c. 1593 ( cf. c. 1273 CCEO) for the respondent must be applied. These pro
visions, in the interest of the search for the truth, tend to encourage his or 
her involvement in the process. 

1 .  L.  MADERO, commentary on c. 1594, in Pamplona Com. 
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§ 1 .  Pars absens a iudicio, sive actor sive pars conventa, 
quae iustum impedimentum non comprobaverit, te
netur obligatione tum solvendi litis expensas, quae 
ob ipsius absentiam factae sunt, tum etiam, si opus 
sit, indemnitatem alteri parti praestandi. 

§ 2.  Si tum actor tum pars conventa fuerint absentes a 
iudicio, ipsi obligatione expensas litis solvendi te
nentur in solidum. 

§ 1. A party, whether plaintiff or respondent, who is absent from the trial, 
and who does not establish the existence of a just impediment, is 
bound to pay the expenses which have been incurred in the case be
cause of this absence, and also, if need be, to indemnify the other 
party. 

§ 2. If both the plaintiff and the respondent were absent from the trial, 
they are jointly bound to pay the expenses of the case. 

SOURCES: § 1: c. 1851 § 1; PrM 90 
§ 2 :  C. 1851 § 2 

CROSS REFERENCES: 

COMMENTARY ------

Piero Antonio Bonnet 

Sentence to pay costs and obligation of the absent parties to indem
nify 

This canon (cf. c. 1275 CCEO) substantially echoes c. 1851 CJC/1917, 
but the wording is improved. In fact, the current norm makes the negative 
consequences described contingent on failure to prove a just impediment, 
not on "purgatio contumaciae," which was the case formerly. This was a 
not altogether linear phrase, but an effort was made, in any case, to give it 
hermeneutically the same meaning: '"clearing a default' consisted not only 
of 'declaring the default' ... but also of showing that the default was invol
untary in that a litigant was lawfully prevented both from appearing and 
from explaining his or her absence. "2 

2. J.J. GARCIA FAILDE, Nuevo derecho procesal can6nico (estudio sistematico-analitico 
comparado), 2nd ed. (Salamanca 1992), pp. 108-109. 
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Canon 1595  § 1 ( cf. c. 1275 § 1 CCEO) imposes on absent parties the 
obligation to pay expenses incurred in a case because of their absence 
and, if necessary, indemnify the other party if failure to appear in court 
cannot be satisfactorily explained with a just impediment. Paragraph 2 of 
this canon establishes the joint liability of both parties for judicial ex
penses if both fail to appear in the trial, thereby allowing the process to 
lapse from a common lack of interest. 
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CAPUT II 

De interventu tertii in causa 

CHAPTER II 

The Intervention of a Third Party in a Case 

§ 1 .  Is cuius interest admitti potest ad interveniendum in 
causa, in qualibet litis instantia, sive ut pars quae 
proprium ius defendit, sive accessorie ad aliquem li
tigantem adiuvandum. 

§ 2.  Sed ut admittatur, debet ante conclusionem in causa 
libellum iudici exhibere, in quo breviter suum ius in
terveniendi demonstret. 

§ 3.  Qui intervenit in causa, admittendus est in eo statu 
in quo causa reperitur, assignato eidem brevi ac pe
remptorio termino ad probationes suas exhibendas, 
si causa ad periodum probatoriam pervenerit. 

§ 1. Any person with a legitimate interest can be allowed to intervene in a 
case in any instance of the suit, either as a party def ending his or her 
own right or, in an accessory role, to help one of the litigants. 

§ 2. To be admitted, however, the person must, before the conclusion of 
the case, produce to the judge a petition which briefly establishes the 
right to intervene. 

§ 3. A person who intervenes in a case is to be admitted at that stage 
which the case has reached. If the case has reached the proof stage, a 
brief and peremptory time-limit is to be assigned within which to 
bring forward proofs. 

SOURCES: § 1: c. 1852 § 1; NSRR 160 
§ 2 :  c. 1852 § 2 ;  NSRR 117 § 1 
§ 3 :  C .  1852 § 3 

CROSS REFERENCES: cc. 1590 § 2, 1617, 1618, 1629 
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COMMENTARY ------

Luis Madero 

l .  Basis for a third-party intervention 

The voluntary intervention of a third party is a typically canonical 
procedural institute whose origin goes back to Decretal times. 1 It arises 
from the mingling of procedural principles of Roman law with the broader 
procedural principles of Germanic law that has taken place in Church law. 
In the Roman process, once the litiscontestatio had taken place, it was 
unthinkable that anyone not a party to the case could become a part of the 
procedure, since the parties in the case were (and would remain till the 
end of the trial) those who initiated the case. In this respect, German pro
cedural law was much broader and admitted anyone with an interest in 
the case. The purpose of this institute is clearly to offer a third party (i.e., 
someone who was neither petitioner nor respondent when the case be
gan) with a protection of his or her legitimate interest that could somehow 
be prejudiced by the final result of the judgment. 

It is true that under the principle "res iudicata inter alios, neque 
nocet neque prod est, " a third party could avoid the effects of an inter 
alias judgment by filing a res iudicata inter alias exception. However, it 
is not always possible to file said exception, and a third party's interest 
could then be prejudiced and no defense would be available. For this rea
son, a third party that could manage to show summarially his or her inter
est in intervening in a case that had already been brought by the principal 
parties, was allowed to join the case. The institute is an illustration of the 
delicate respect the canonical legislator always has for situations of fact 
that can in any way bring about a certain harm to a person, even if that 
person has no properly formalized subjective right under the canonical 
system. 

The decretalists' discussion of this institute was rather meticulous, 
in that they carefully distinguished the various situations that could arise. 
Further, they proceeded to classify the different situations that arose in 
practice. Certainly, there was not a very extensive doctrinal elaboration of 
these situations, but in practice it considerably facilitated the subsequent 
preparation of an entire body of doctrine on intervention. 

1 . Cf. L. MADERO, La intervenci6n de tercero en el proceso can6nico (Pamplona 1982), 
especially pp. 35ff; also J.M. FERRE MARTI, Protecci6n procesal del tercero en el Derecho 
can6nico (Barcelona 1982), pp. 3lff. 
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2. Types of intervention 

De Butrio1 distinguished three types of voluntary intervention that 
happen to coincide with those in an area of current doctrine that have 
been retained to this day: 

a) Principal intervention is the situation in which a third party inter
venes in a case because he or she has a right that, in principle, excludes 
the right in dispute by the parties that began the case. The classical canon
ists called it interventio ad excludendum because if a third party manages 
to prove his or her right during the process, the other two litigants are ex
cluded. This happens when the real holder of a right is the third party. In 
such cases, the judgment recognizes the third party's right in full that will 
be given to him or her. If said third party is unable to prove his or her right, 
he or she loses, and the judgment establishes that he or she did not hold 
the right, but rather one of the parties to the case did. 

b) Ajoinder is an intervention in which a third party joins a case to 
def end a right, properly speaking, that is co-held by one of the original liti
gants. This happens in situations where the material juridical relationship 
at dispute in the case is a complex juridicial relationship held actively or 
passively. It is called a joinder because it allows a supervening joint liti
gant. This third party should have been summoned initially, but was not. 
When he or she becomes aware of the existence of the case, he or she may 
appear and petition the judge to admit him or her as a joint litigant with 
one of the parties. A joint litigant does not attempt to exclude the other 
two parties, but rather to join one of them to oppose the other party that is 
adversarial to his interests. If such a third party does not petition a join
der, the judgment would probably be prejudicial to him or her, since the 
judgment would modify the material juridical relationship in a way that 
might be contrary to his or her interest and right. 

These two types of intervention may be assumed to be encompassed 
very well by § 1 of this canon: "sive ut pars quae proprium ius defendit," 
since in both types of intervention, the joint litigant is defending a right 
that is his/her own ( and exclusively his/hers in the case of principal inter
vention). 

c) The third type of voluntary intervention is a simple or accessory 
adhesive intervention. An adhesive intervention occurs when a third party 
is not directly the holder or even co-holder of a right, but only has a juridi
cal interest in a positive outcome for one of the parties to the case. This 
type of intervention may be interpreted more or less broadly, depending 
on what is understood to constitute a legitimate interest in intervening. In 
some cases, a third party may have a material juridical relationship that is 
closely related to the relationship at dispute in the case, such that the 

1. Cf. Super II Decretalium Commentaria (Venice 1578), p. 123. 
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outcome of the case might adversely affect the third party's juridical rela
tionship. A typical example is a sublease. This is a case of a prejudicial re
lationship in which the judgment of a dispute affects another different one 
that was not at issue in the case. If this third party were not given the op
portunity to be admitted to the trial, a juridical relationship he holds might 
be declared non-existent if the principal matter is decided in a way that is 
against his/her interests. 

There have been cases in the canonical forum in which a third party 
was allowed to join even though said party's interest was not technically 
procedural; that is, it was not related to the object in dispute. This is the 
case of a third party that intervenes to make it clear that he/she has been 
defamed or slandered in depositions made in the case. In this case, a third 
party is not really intervening in the strict technical sense and is not con
sidered a litigant. In other cases, such as an adhesive intervener, it can be 
seen that a third party, even though he or she may not be an autonomous 
party, would still be considered a litigant. 

3. Admission of a third party to the process: procedure 

a) All three types of voluntary intervention are procedurally inciden
tal matters. In order to admit a third party as an intervenor, the third party 
must go to the tribunal hearing the case and file what is technically known 
as a petition for joinder before the case is concluded. This petition must 
be filed in writing and must explain the right that entitles this third party 
to intervene. In reality, in cases of principal intervention and joinder, there 
is a petition, in the proper sense of the term, against both litigants (ad ex
cludendum) or at least one of them Qoinder). 

This petition must contain all information necessary to identify the 
case in question: 

- the parties' names; 

- identification of the third party; and 

- grounds in fact and law establishing at least the intervenor 's 
fumus boni iuris. 

The judge, upon receipt of a petition for intervention, must interrupt 
the principle matter if he finds thatfumus boni iuris exists and inform 
both parties of the contents of the petition for intervention so that they 
can refute it or agree with it. Informing the parties for them to be heard is 
inspired by c. 1514. From this canon, it can be concluded that once the 
terms of the dispute have been defined, any modification of the proce
dural relationship requires a prior hearing of the parties and consideration 
of their reasons. Since an incidental matter of intervention as such must 
be resolved by decree, the oral contentious procedure need not be fol
lowed (c. 1590 § 2), so the judge may summon the parties to appear before 
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the tribunal to argue their reasons for objecting to the intervention and 
settle the intervention issue by a decree explaining his reasons for decid
ing as he did (cf. c. 1617). 

If a judge's decree denies intervention because the judge finds that 
intervention is completely devoid of grounds, there is recourse against the 
decision, since it is a decree that concludes the case for a third-party inter
vener (cf. c. 1618 with respect to c. 1629 ). 

If the decree admits the intervention, the third party is incorporated 
as a new party to the case, with all rights enjoyed by the other parties. The 
principal matter will be decided in the final judgment. 

b) The judge must give a third party an opportunity to prove allega
tions made in his or her petition. If the case is already in the probatory 
phase, a reasonable time limit must be allowed for the submission of his 
or her proofs. 

If the case has already been published, but the concluding decree 
has not yet been handed down, a brief peremptory time limit in which to 
submit evidence may be allowed. 

If the case has been concluded, the problem is more delicate, since 
everything is ready for the argument, and the presence of a third party can 
be more disruptive, since he or she would have to be given time to submit 
proofs. For this reason § 2 of the canon requires that intervention must 
take place prior to conclusion of the case. 

If a third party alleges the existence of a right of his or her own, he or 
she must be given a procedural opportunity to prove his or her allegations 
broadly. In this situation, a judge must be very prudent when allowing or 
denying intervention. The purpose of intervention may sometimes be just 
to delay the case. 

c) The same procedure noted above is followed for a simple or ac
cessory adhesive intervention. It need only be pointed out that § 1 of this 
canon of the Code seems to deny the status as a party to the case to this 
type of intervener. However, such an intervenor still has procedural rights, 
particularly with respect to proving his or her allegations. 

d) Since intervention is allowed to take place at any instance and 
grade of a suit, rather complicated situations may arise, especially at the 
second or later instances. A third party must always be given a procedural 
opportunity to prove his or her allegations, and at times it may be neces
sary to allow a special period of time for an intervener to submit proofs. 
Canon 1640 provides a timely solution for resolving this problem. 

In any case, a judge or higher court, upon acceptance of an inciden
tal matter of intervention, must judge it as if it were first instance. This is 
deduced from the spirit inspiring c. 1683 although it considers a quite dif
ferent situation; both incidental matters, insofar as competence is con
cerned, have a certain parallelism that facilitates an analogous application 
(cf. C. 19 ). 
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Tertium, cuius interventus videatur necessarius, iudex, 
auditis partibus, debet in iudicium vocare. 

A third party whose intervention is seen to be necessary must be called 
into the case by the judge, after he has consulted the parties. 

SOURCES: c. 1853 ; NSRR 118 § 1 

CROSS REFERENCES: cc. 1592-1595, 1620 

C OMMENTARY ------

Luis Madero 

1. Mandatory intervention of a third party is an institute different to a 
certain extent from voluntary intervention. Canon 1853 CJC/1917 distin
guished two types: compulsory intervention at the petition of a party and 
intervention decreed ex officio by a judge (iussu iudicis). 

a) The former-intervention at a party's petition-is currently under
stood to be covered by the wording of the canon on which we are com
menting. When a party considers that the intervention of a third party that 
is not yet party to the case is necessary, this party may petition the judge 
in writing to summon said third party to the case. The judge will study the 
suitability or unsuitability of summoning said third party and notify the 
opposing party that the petition has been filed, so that the opposing party 
may present his/her reasons for objecting, if there are any. The petition of 
instance is a new petition introduced against the opposing party by the pe
titioner of compulsory third-party intervention. For that reason the other 
parties already in the case must be heard (cf. c. 1514). 

b) Also, a judge may determine ex officio that it is necessary to call a 
third party that should be a party in the case. In order to do so, the judge 
needs also to hear the parties. 

2.  In both cases, there must be a certain link between the third party 
and the disputed juridical relationship in the case; otherwise, it would not 
make sense to decree this intervention. Normally, these would be cases in 
which a third party could have participated as a principal intervener or 
joint litigant. Upon being summoned to a case, a third party, logically, may 
appear to def end himself or herself and exercise any right to which he or 
she is entitled. But a third party may also waive this possibility, in which 
case, since intervention is compulsory and he/she is considered to be a re
spondent, he or she may be declared absent in the case according to 
cc. 1592-159 5, with all the procedural consequences thereof. He or she 
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will be considered an absent party, and the outcome of the judgment will 
be binding on him or her in full. A res judicata will thus not be frustrated. 
Although it only affects the litigants (cc. 1641, 1°, 1642 § 2), this norm may 
at times have indirect consequences for third parties that would be af
fected by a final judgment that excludes them. This ex officio power to re
quire compulsory intervention is also consistent with c. 1452 § 2 ,  in that it 
grants judges special faculties to avoid unjust judgments. 

3. Although nothing is expressly said in this canon, canonical doc
trine has always held that compulsory intervention can only be petitioned 
in the first instance of a case, since-it is argued-a third party cannot be 
forced to renounce an instance. If a third party is really a party to the ju
ridical material relationship at dispute in a case, a judge of first instance 
could not have handed down a judgment, and if he did so, it would be null 
and void for lack of passive legitimation. Therefore, if a judge believes 
that any joint litigant that should be party to a juridical procedural rela
tionship is missing, he must summon said third party as soon as possible 
so as not to risk possible nullity of all the proceedings (c. 1620 , 7°). 

4. Compulsory intervention at one party's petition has a certain simi
larity to a guarantee and laudatio or nominatio auctoris also. In any case, 
these are juridical procedural institutes that are different from compul
sory or necessary intervention. 

A necessary intervener, once incorporated in the case, acquires all 
the procedural rights of a party. Logically, he or she should be allowed a 
time limit in which to submit and argue any proofs that he or she deems 
advisable. 
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TITULUS VI 

De actorum publicatione, de conclusione 
in causa et de causae discussione 

TITLE VI 

The Publication of the Acts, the Conclusion 
of the Case and the Discussion 

------- INTRODUCTION ------

Rafael Rodriguez-Ocana 

1. As part of the Code's regulation of ordinary contentious cases, title 
VI is devoted to three different phases of a trial: the publication of the 
acts, the conclusion, and the discussion. These phases close one stage of a 
trial and open the next, in which the judge or tribunal hands down a judg
ment. 

In general, these final procedural phases are intended to better in
form the parties about what has taken place in the trial, and on the basis 
of this knowledge they can prepare the defense and refute evidence sub
mitted by the opposing party. 

Judges should keep in mind that the guarantees offered to the parties 
in this title combine to have "the desired procedural economy serving jus
tice without excessive delay." 1 

2.  Publication of the proofs takes place by giving the parties and 
their advocates the opportunity to examine the acts; that is, everything 
that has taken place in the case, in order to gain the most complete under
standing possible of anything they did not know before. Canon 1598 § 1 
expressly stipulates that once the proofs have been received, the judge 
shall allow publication by decree. 

a) Technically, the CIC has been more careful in regulating publica
tion of the acts and has therefore proceeded, for example, to delete some 
of the formerly duplicated partial publications of proofs that were in CIC! 
19 17. Of these, the most relevant was publication of testimonies, which a 

1. C. DE DIEGO-LORA, commentary on title VI: De actorum publicatione, de conclusione 
in causa et de causae discussione, in Pamplona Com. 
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judge could decree upon completion of examination of all the witnesses if 
the parties or their advocates were not present. A judge had the option, 
however, of delaying partial publication until a later date (c. 1782 CIC! 
19 17 ). In the current norms, partial publication disappeared and is sub
sumed in the general publication stipulated in c. 159 8. For obvious practi
cal reasons, however, the requirement of depositing presented documents 
with the office of the tribunal secretary has been retained, so that the op
posing party can examine them (cf. c. 1820 CIC/1917, c. 1544 CIC). 

The CIC, unlike the CIC/19 17, has given the parties and their advo
cates a greater presence and participation in the instructive phase of the 
case, so that they can become knowledgeable of at least a good part of 
what has taken place and been incorporated in the case file. In spite of 
this, the legislator wanted to emphasize the need for a decree of publica
tion by expressly stating that the failure to issue a decree causes nullity. 
This innovation should be stressed in comparison with the former legisla
tion. 

b) Regulating publication also presents other innovations that are 
worth mentioning. These innovations arose from the objectionable prac
tice in certain countries where it is possible to use the acts of the canoni
cal procedure to obtain financial benefits by filing defamation suits in civil 
courts to the detriment of the reputation and with personal loss of canoni
cal judges, opposing parties, witnesses who have participated in canonical 
trials, etc. (see commentary on c. 159 8). 

The possibility of fraudulently using the acts of the canonical pro
cess led the legislator to provide measures that would prevent or at least 
hinder such use. To do this, the possibility of obtaining copies of the acts 
and documents of the case has been restricted to the advocates only ( cc 
159 8 § 1), whereas formerly the parties could also obtain them (cc. 1858-
1859 CIC/1917). In order to avoid the dangers mentioned above, advocates 
cannot give copies to parties that they technically assist. 2 

Also, in cases affecting the public good, judges are authorized to de
cree that a certain act not be shown to anyone to avoid the gravest dan
gers, provided the right to defense is safeguarded (c. 159 8  § 1). This 
provision is an exception with respect to the general principle of publica
tion of the acts, so the limits imposed by the legislator on the use of excep
tions gain relevance. 

c) A final provision about the publication of the acts is given in 
c. 159 8 § 2. It provides that the publication gives the parties the possibility 
to petition the judge to admit new evidence if they believe the evidence al
ready admitted should be supplemented. Here the legislator leaves it to 

2. Cf. C. ZAGGIA, "Iter processuale di una causa matrimoniale secondo il nuovo Codice di 
diritto canonico , "  in Il matrimonio canonico nel nuovo Cadice di diritto canonico (Padova 
1984), p. 227. 
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the judge's discretion, as he does in other situations, to carry out the diffi
cult task of balancing in practice the inapplicability of the principle of the 
preclusion of time limits, which guarantees speedy justice, with the need 
to discover the truth in a given case. 

3. Instruction of the process is oriented to a definitive decision in a 
case. It is a tool that enables the parties to prove and defend their various 
arguments and for the judge to gain sufficient knowledge of the case. 
These steps, consequently, entail the need, under certain requirements, to 
arrive at a conclusion of the case in order to avoid excessively prolonging 
the case, which is almost always detrimental to the administration of jus
tice and juridical certainty, and may favor less-than-honest efforts to fur
ther one's own interest. 

From the foregoing, the unavoidable need may be deduced to close 
the probative phase. This seems to be the spirit underlying cc. 1599 -1600, 
which regulate the procedural conclusive moment. 

a) In the ordinary contentious process, the legislator stipulates in 
c. 1599 § 2 that conclusion may take place in one of three different ways 
and adds in § 3 of the same canon that the judge, in all three cases, must 
issue a decree of conclusion. On the contrary, under article 80 of the cur
rent 199 4 NSRR, conclusion takes place ipso iure. 

In reality, there would not have been a need for a decree in this case. 
One could have speeded up the proceedings by imitating the procedure 
used in the Rota, in which the conclusion occurs ope legis. 

b) However, the acquisition of new proofs subsequently to the de
cree of conclusion is possible, and to a greater extent than was allowed 
under c. 1861 CIC/1917, thanks to new avenues available under c. 1600. 
This canon is clearly a practical embodiment of the inquisitive approach 
taken by the canonical process in its most paradigmatic expression, which 
is the ordinary contentious process, the point of reference for the other 
processes regulated by the CIC. Canon 1600 § 1, 3 °, in fact, gives the judge 
the possibility of admitting any new proofs to avoid an unjust judgment, 
regardless of the parties' consent. 

Some of the situations addressed in c. 1600 have not been well re
ceived in doctrine (see commentary on the canon) and in fact present seri
ous difficulties for interpretation. In any case, given the extreme prudence 
shown by the editors of the CIC in regulating the possibilities for expand
ing the instructive phase of the process after publication of the case, it is 
difficult to reconcile the fact that supplementing proofs with work done 
by the instructor is allowed three times (cf. cc. 159 8  § 2,  1600 and 1609 ) 
between publication and final judgment. These exceptions to the normal 
unfolding of a case should be reduced, since their excessive proliferation 
tends to obstruct rather than promote true justice. 

Note the following example: Once the decree of publication has been 
handed down, the parties examine the acts and as a result of their inspec
tion, they petition to be allowed to supplement the proofs, following the 
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procedures set forth under c. 159 8 § 2. When this has been done, a decree 
of conclusion is handed down, and once again, under c. 1600 § 1, 1 °, they 
petition the admission of proofs that had not been petitioned before. All 
this could take place between the two petitions in not much more time 
than would elapse between the first supplementary evidence and the 
delay in handing down a decree of conclusion. 

4. The last procedural moment regulated under this title is the two 
forms of discussion in a case, which is an innovation with respect to CIC/ 
1917 : written pleadings or, in their place, oral pleadings (c. 1602 § 1). 

a) Oral discussions are a specific example, but not the only one, of 
acceptance of an oral proceeding in a written ordinary contentious pro
cess. It has been questioned (see commentary on c. 1602) whether oral 
discussions are available in special processes of marriage nullity. 

The legislator elected not to describe the unfolding of these two 
types of discussions in excessive detail. The CIC provides only a general 
framework, leaving the remainder to the regulations of the respective tri
bunals. This means that the legislator provides for such regulations, which 
can apply and determine the general precepts and also collect more partic
ular elements respecting each place's procedural customs and formalities. 3 

b) In comparing the former regulations with current ones, it seems 
that the latter tends to give greater facility to written pleadings by reduc
ing the old time limits.4 However, facility reaches its greatest expression 
when discussions take place orally in the tribunal. It might also be added 
that the current discipline better reconciles the principle of equality of the 
parties, in spite of the fact that there are still vestiges of inequality favor
ing public parties (c. 1603 § 3). 

3. Cf. J. OCHOA, "Il 'De processibus' secondo il nuovo Codice," in La nuova legislazione 
canonica (Rome 1983), pp. 375-377. 

4. Cf. C. ZAGGIA, "Iter processuale . . .  ," cit. , p. 231. 
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§ 1. Acquisitis probationibus, index decreto partibus et 
earum advocatis permittere debet, sub poena nul
litatis, ut acta nondum eis nota apud tribunalis 
cancellariam inspiciant; quin etiam advocatis id pe
tentibus dari potest actorum exemplar; in causis 
vero ad bonum publicum spectantibus index ad gra
vissima pericula evitanda aliquod actum nemini ma
nifestandum esse decernere potest, canto tamen ut 
ius defensionis semper integrum maneat. 

§ 2. Ad probationes complendas partes possunt alias iu
dici proponere; quibus acquisitis, si index necessa
rium duxerit, iterum est locus decreto de quo in § 1 .  

§ 1.  When the evidence has been assembled, the judge must, under pain 
of nullity, by a decree permit the parties and their advocates to in
spect at the tribunal office those acts which are not yet known to 
them. Indeed if the advocates so request, a copy of the acts can be 
given to them. In cases which concern the public good, however, the 
judge can decide that, in order to avoid very serious dangers, a given 
act is not to be shown to anyone. He must take care, however, that 
the right of defence always remains intact. 

§ 2. To complete the proofs, the parties can propose others to the judge. 
When these have been assembled, the occasion arises anew for the 
decree mentioned in § 1, if the judge considers it necessary. 

SOURCES: § 1: cc. 1858, 1859 ; NSRR 120 ; PrM 175 §§ 1 et 2; CPAC Re
ser., 28 apr. 1970 , 18 
§ 2 :  PrM 175 §§ 3 et 4; CPAC Reser., 28 apr. 1970, 18 

CROSS REFERENCES: cc. 1430-1432, 1455 § 3, 1472, 1481 § 1, 1483, 
1486-1487, 1548 § 2,2°, 1559 ,  1619 , 1620,7 °, 1622, 
1678 § 1, 1663 § 2, 1696 

COMMENTARY ------

Rafael Rodriguez-Ocana 

1. The canon regulates the first of the three procedural stages con
tained in title VI, which is called "Publication of the Acts." Publication 
should be understood here to mean the opportunity given to the parties 
and their advocates to examine the acts that have been assembled in the 
course of the proceedings. However, it does not extend any further than 
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this: acts are published only to the parties in the case and their legal repre
sentatives, and not anyone else. 

As far as the term acts is concerned, in procedural terminology it 
may mean acts causae or acta processus, depending on whether it is re
lated to the merit of the case and serves to define it (acta causae) or 
whether it is related to procedure, that is, the steps required by law in 
order for a process to move forward (acta processus) (c. 1472). Since the 
canon stipulates that a judge must allow an examination of the acts with
out specifying which ones, the word must be understood to refer to both 
acta causae and acta processus, both of which are covered by the doctri
nal expression acta iudicialia. 

The publication of the acts is therefore a stage in the process indi
cated by a judge through a decree to enable the parties and their advo
cates to examine the acta iudicialia in the office of the tribunal, which 
includes both the acta causae and acta processus. The purpose is to en
able the parties to gain an overview of the instruction of the case up to 
this point, prior to the decree of conclusion1 and subsequent disucssion. 

2.  Publication of the acts is necessary to enable the parties to exer
cise their right of defense. The legislator therefore requires publication 
under pain of nullity. However, he does say whether said nullity affects the 
judgment. In fact, it is not expressly included in any of the situations men
tioned in cc. 1620 and 1622. In any case, the central doctrine is that, given 
the close connection between ius defensionis and publication of the acts, 
nullity should include the judgment itself under c. 1620 , 7 ° : "the right of 
defense was denied to one or other party. "2 

It should be noted that the wording of the canon allows one to ask 
the following question: does the connection between the publication of 
the acts and the right of defense lie in the act of actually gaining knowl
edge or in the decree, since in fact, it is illogical to issue a decree of publi
cation as an apparent safeguard against nullity and at the same time 
preventing access to personal examination of the acts3? The canon takes 
pains to make it clear, and in my opinion, not in a superfluous way, that 
the decree of publication is to enable the parties and their advocates to 
examine the acts "which are not yet known by them." If the parties knew 
the entirety of the acts, it could be assumed that the absence of a decree 
of publication would be detached from the right of defense. Would the 
lack of a decree then be grounds for nullity? If so, then it would seem that 
c. 1620 , 7 ° could not be invoked. 

1. Cf. S. BERLINGO, "II processo," in Diritto matrimoniale canonico (Milan 1989), p. 260. 
2. Cf. M.F. POMPEDDA, "Diritto processuale nel nuovo Codice di diritto canonico. 

Revisione o innovazione?", in Ephemerides Juris Canonici 39 (1983), p. 223. 
3. Cf. C. GULLO, "La pubblicazione degli atti e la discussione della causa," in Il processo 

matrimoniale canonico, 2nd ed. (Vatican City 1994), p. 680 and in note 9 the jurisprudence is 
cited. 
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Consequently, the norm, with respect to the decree of publication, is 
subject to two types of nullity: one that affects the judgment itself under 
c. 1620, 7 °, for lack of knowledge of the acts; and the other for lack of a 
decree of publication, which would not affect the judgment (c. 1619 ) if the 
parties have had access at all times during the process to examine the acts 
in person.In the current legislation, there is no general principle of se
crecy with respect to the instruction of a case4 (c. 1678, for matrimonial 
cases), although the judge has the faculty to proceed in the absence of ad
vocates when examining witnesses (c. 1559 ). For obvious reasons, the 
parties cannot be present at the examination of witnesses ( c. 1559 ). Canon 
1663 § 2 must be taken into account for the oral process. 

3. The legislator authorizes the judge to provide a copy of the acts to 
the advocates if requested. Providing a copy is not required under pain of 
nullity. Whether or not to provide a copy is at the judge's discretion. 

In this respect, the canon does not say whether a party electing to 
plead and respond in person (c. 1481 § 1) may also request a copy of the 
acts. The doctrine as understood is that a person is not authorized5 to re
ceive a copy of the acts. In the opinion of some authors, there is a clear 
distinction6 between a party using the professional assistance of an advo
cate and a party who elects to represent himself or herself in the process. 

The justification for the norm, which in its initial draft also autho
rized the parties to request a copy of the acts, 7 was due to the fear that 
they would be used to bring a penal suit against the other party or wit
nesses in civil courts. 

The difference between parties and advocates is that advocates, to 
some extent, are subject to rules intended to guarantee that they will pro
ceed in accordance with the institutionalized concept of a canonical pro
cess (c. 1483). They can be dismissed and even sanctioned (cc. 1486-1487 ) 
if they do not proceed in accordance with the institutionalized purpose. 
Although the parties also have their irreplaceable function within institu
tionalized purposes, they are nevertheless not subject to the same con
trols that regulate procurators and advocates. 8 

Given the manner in which providing copies is regulated by c. 159 8, 
the only possible solutions that would avoid harming a party's right of de
fense, in my opinion, involve the ex officio appointment of an advocate for 
any party that does not have one. It might be possible perhaps, at the 
judge's discretion, to provide a copy of the acts to parties if the judge has 
guarantees that the copies will not be used for purposes other than those 

4. Cf. C. DE DIEGO-LORA, commentary on 1598, in Pamplona Com. 
5. Cf. S. GHERRO, "Sul processo matrimoniale canonico: 'pubblicazione degli atti' e 

dibattimento," in Il Diritto Ecclesiastico 105 (1994), 2, pp. 486-500. 
6. Cf. ibid. , p. 495. 
7. Cf. Comm. 11 (1979), p. 134. 
8. Cf. C. GULLO, "La pubblicazione degli atti . . .  ," cit., pp. 681-682. 
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exclusively related to the canonical case. It is true that the canon only 
mentions advocates, not the parties. Deletion of the parties, as has already 
been said, was due to the parties' possible misuse of copies. But if a judge 
has guarantees that the copies would be used properly, it seems that the 
purpose of the spirit of the norm would be fulfilled. 

4. In the sense of making an examination of the acta iudicialia pos
sible, publication has no limits if the trial does not involve anything that 
affects the public good. If the public good is affected, a judge, in order to 
avoid extremely serious harm, may decree that a certain act not be pub
lished and that it be kept secret from all parties, but the right of defense 
must be kept intact. 

Before the 1981 Plenary Session, there was no such limitation in the 
CIC schema on the publication of the acts. This clause was added at the 
Plenary Session in light of circumstances in certain countries-the USA 
and Canada-where the danger exists of bringing penal suits in civil 
courts on the grounds of some testimony, expert report, etc., exhibited in 
canonical trials. 9 

Within a few years of the promulgation of the CIC, it was noted that 
" [t ]his clause ... is not a contradiction, as if the right of defense were 
being denied in practice, which is affirmed in the invalidating clause. Not 
every act or document is equally essential to a trial and thus to defense. 
Only in the case in which the sentence is grounded on an unpublished act 
or document could the right of defense be said to be denied."10 

The practical interpretation and application of this clause of the 
canon that limits publication of the acts has given rise to disparate posi
tions in both doctrine and jurisprudence. The transcendence of the canon 
is clear because of its close connection with ius defensionis, and its appli
cability in marriage cases is of great importance. For this reason, John 
Paul II emphasized two principles, among other things, in his address to 
the Roman Rota that should serve as a set of guidelines for interpreting 
this norm. 

Indeed, John Paul II stressed that "the right of defense, in and of it
self, demands a specific opportunity to examine evidence that has been 
admitted, whether it originates from the other party or ex officio"; 11  and 
"with respect to the possible said exception , it is fair to note that it would 
be a distortion of the norm, as well as a grave error of interpretation, if the 
exception became the general norm. It is therefore necessary to hold 
faithfully to the limits given in the canon."12 

9. Cf. R.J. CASTILLO LARA, "La difesa dei diritti nell'ordinamento canonico," in Il diritto 
alla difesa nell'ordinamento canonico (Vatican City 1988), p. X. 

10. Ibid., p. XI. 
11 .  JOHN PAUL II, Address to the roman Rota, January 26, 1989, in AAS 81 (1989), p .  924. 
12 . Ibid. 
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These limits or conditions for applying the clause restricting publica
tion are: 

a) That the case concern the public good. It is not a matter here of 
doing a study of which cases concern the public good, but it should be 
pointed out that although the area of applicability seems restrictive in prin
ciple, the vast majority of cases affect the public good in practice, given 
the present nature of the cases that ecclesiastical tribunals decide. This is 
true primarily because a very high percentage of the tribunals' work fo
cuses on marriage nullity cases; and secondarily because at the vicarious 
tribunals of the Roman Pontiff, the activity of the Rota continues to be re
lated to marriage cases, and the Signature's activity is related to conten
tious-administrative cases. To this must be added penal cases, including 
those heard by the Congregation of the Doctrine of the Faith (PB, 52). 

b) That given act not be shown. This requirement implies that some 
proof (a document, testimony, etc.) or acts are not a large part of the in
struction with respect to quantity, which is the limit the legislator is im
posing here. "Aliquod actum" is vague insofar as the type of procedural act 
of the instruction is concerned and is at the same time a clear indication 
of quantity, such that s potrtion of the acts that is not to be shown must al
ways be a limited, small portion. 

c) In order to avoid very serious dangers. Danger may exist for the 
parties as well as the witnesses, experts, judges, or other officials of the 
tribunal and also for the Church herself. The Latin phrase used in the 
canon-ad gravissima pericula evitanda-describes exceptional danger, 
which is emphasized by the superlative. Danger itself must exist, not just a 
reservation or assumption, and the purpose of not publishing the act is to 
avoid it. Therefore, if the danger is unavoidable because it is going to hap
pen anyway, it would make no sense to apply the clause. 

Regarding this limit, it has been stressed that the justification for 
keeping a certain act secret must be an abuse, not the exercise, of a right, 
in cases of injustice against someone that cannot legitimately defend him
self.13 Canon 1548 § 2 ,  2 ° exempts from the obligation to respond those 
persons who fear that their testimony might subject them to dishonor, 
dangerous mistreatment, or other serious harm to themselves, their 
spouse, relatives, or in-laws. The basis for both norms is similar: defense 
of the defenseless from the abuse of a right. 

d) The right of defense must remain intact. The first thing that must 
be deduced is that if no one-except the judge-knows a certain act, nei
ther party's legitimate claims based on said act will be denied; the oppo
site would mean defenselessness, pure and simple. As we have seen from 
the supreme legislator's own words, the right of defense in and of itself re
quires the possibility of knowing the act. 

13. Cf. C. GULLO, "La pubblicazione degli atti . . .  ," cit., pp. 682-683. 
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Consequently, the problems this clause raises arise from the impor
tance of the act with respect to the decision of the case. If it has no such 
importance, it is clear that there is no problem with safeguarding the right 
of defense. However, if the act influences arriving at the moral certainty a 
judge needs to decide a case, some means must be found to safeguard the 
parties' ius defensionis. 

Various solutions have been proposed: 

- disregarding the act upon deciding the case. The difficulty of this 
approach is that if the act is of great importance, disregarding it would en
tail defaulting on the obligation of justice towards parties, not to mention 
the fact that a judgment could be handed down that might have to be 
amended if the act afterwards becomes known; 14 

- communicating the act to the advocates, under the obligation of 
secrecy(c. 1455 § 3). This is the approach to safeguarding the right of de
fense that is best supported by most doctrine.15 

Before taking up § 2 of the canon, it should be emphasized, in con
cluding commentary on the exception to publication of some act in a case, 
that when the canon says that an "act is not to be shown to anyone," it 
should be understood in the context of safeguarding the right of defense, 
but also of the duty that both the promoter of justice and the defender of 
the bond have in cases that affect the public good. It is not possible that 
they would misuse anything fraudulently that would entail grave dangers 
for the other interventions to a case. To this it should be added that a 
judge should have a public party appear beforehand in order to decree the 
secrecy of some act and measures to be taken to safeguard the right of de
fense. 

5. Examination of the acts may result in a petition by the parties to 
continue the intruction to supplement some of the proofs that have al
ready been admitted and placed in the process. Petitions for further 
proofs for this purpose are allowed under § 2 of the canon. Since this is a 
faculty that is contrary to the principle of preclusion-publication of the 
acts closes the normal period of time allowed for submitting and admit
ting evidence- the judge should prudently weigh the need for supplemen
tary proofs and the importance of the additional proofs petitioned, and 
also prevent the case from being prolonged by any unnecessary delay due 
to new juridical time limits that the judge would have to allow. 

14. Cf. J.Ma. IGLESlAS ALTUNA, Procesos matrimoniales can6nicos (Madrid 1991), p. 192, 
note 119. 

15. Cf., among others, J.Ma. IGLESlAS ALTUNA, ibid.; F. DANEELS, "De iure defensionis," in 
Periodica 79 (1990), p. 257; G. ERLEBACH, "Le fattispecie di negazione del diritto di difesa 
causanti la nullita della sentenza secondo la giurisprudenza rotale (parte dinamica),"  in 
Monitor Ecclesiasticus 1 15  (1990), p. 420; C. GULLO, "La pubblicazione degli atti . . .  ," cit., 
p. 684. 

1405 



c. 1598 Bk VII. Pt. II. Sect. I. The Ordinary Contentious . . . RODRIGUEZ-OCANA 

Some authors16 believe that the wording of § 2 of the canon is not fe
licitous. Their reason is that it is not clear from the norm whether there is 
a need to acquire new proofs to proceed to publication. The phrase these 
authors believe leads to doubt is "if the judge considers it necessary." Ac
cording to these authors, this phrase must be applied to the admission of 
new proofs, not publication, since publication is always necessary. 

I share the opinion of these authors that the phrase can indeed be 
understood to ref er to the proofs. However, I do not share their opinion on 
the second part of the issue; that is, that a decree of publication is always 
necessary in these cases. On the contrary, a judge may determine that a 
second decree of publication is not necessary because the parties have al
ready had the opportunity to know the results of the proofs and have 
taken advantage of it. The parties' right of defense does not reside in the 
requirement for a decree of publication, but rather that they have in fact 
had a possibility to know the acts. The same reasoning can be applied 
here that the legislator used for citations. If the parties in fact appear be
fore the judge, no citation is necessary (c. 1507 § 3). Paragraph 1 of the 
canon, as we have said at the beginning of this commentary, provides for 
the publication and examination of the acts which are not yet known. 

The judge will therefore determine whether it is necessary to supple
ment the proofs and, when supplementary evidence has been admitted, he 
will also determine whether another decree of publication is necessary. 

16. Cf. C. GULLO, "La pubblicazioni degli atti. . .  ," cit., p. 678, note 3; J.M•. PINERO, La Ley de 
la Iglesia, II (Madrid 1985), p. 538. 
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1599 § 1 .  Expletis omnibus quae ad probationes producendas 
pertinent, ad conclusionem in causa devenitur. 

§ 2.  Haec conclusio habetur quoties aut partes declarent 
se nihil aliud adducendum habere, aut utile propo
nendis probationibus tempus a iudice praestitutum 
elapsum sit, aut iudex declaret se satis instructam 
causam habere. 

§ 3.  De peracta conclusione in causa, quocumque modo 
ea acciderit, iudex decretum ferat. 

§ 1. When everything concerned with the production of proofs has been 
completed, the conclusion of the case is reached. 

§ 2 .  This conclusion occurs when the parties declare that they have noth
ing further to add, or when the canonical time allotted by the judge 
for the production of proofs has elapsed, or when the judge declares 
that he considers the case to be sufficiently instructed. 

§ 3. By whichever way the case has come to its conclusion, the judge is to 
issue a decree declaring that it is concluded. 

SOURCES: § 1: c. 1860 § 1; NSRR 121; PrM 176 
§ 2 :  c. 1860 § 2 ;  PrM 177 § 2 
§ 3 :  c. 1860 § 3 ;  PrM 177 § 1 

CROSS REFERENCES: cc. 1459, 1465 § 2, 1481 § 1, 1518, 2°, 1593 § 1, 
1596 § 2,  1598 § 2, 1600-1601, 1620 , 1622, 1640 , 
1667, 1675 § 2 

COMMENTARY ------

Rafael Rodriguez-Ocana 

1. This canon regulates the procedural step known as the conclusion 
of the case, which Roberti defined as the act that closes the instruction 
phase and opens the discussion of the case.1 

In the past, the conclusion of a case was an act usually accomplished 
by the parties rather than the judge, and it was understood to be an act in 
which the parties renounced submitting any further proofs and were sub
mitting the case for a judicial decision. This renunciation by the parties 

1. Cf. F. ROBERTI, De Processibus, II (Rome 1926), p. 159. 
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could be tacit or explicit, although a tacit renunciation sufficed. This re
flected the fact that the conclusion did not seem to be necessary ad sub
stantiam in an ordinary case, and in fact was not necessary in a summary 
case.2 

In CIC/1917 , the conclusion of the case was already an act carried 
out by the judge and was done by a decree, although neither was consid
ered necessary for the validity of the process3 (c. 1860 CIC/1917). 

2.  The current canon on the conclusion of a case is practically the 
same as its above-mentioned predecessor, both as an indicator of the mo
ment when conclusion occurs and of the various means of how conclusion 
may come about. 

Indeed, once everything related to the production of proofs has been 
completed (i.e., evidence admitted up to the decree of publication), the 
trial reaches the new procedural moment and the conclusion of the case. 

Conclusion may take place in any of three ways mentioned in the 
canon: 

a) the parties declare they have nothing further to add; 

b) the time limit stipulated by the judge for submitting additional 
proofs after publication has elapsed ( c. 159 8  § 2); 

c) the judge declares the case to be satisfactorily instructed. 

Regardless of how conclusion occurs, the judge issues a decree 
which, although it is known as a decree of conclusion, what it verifies
and this may be the principal difference between the two codes with re
spect to the concept of conclusion-is that conclusion has occurred, and 
it indicates the way in which it has occurred. It is therefore a declarative 
decree and not a constituent decree, so the lack of a decree of conclusion 
does not cause nullity.4 For Cabreros, according to the norms in CIC/1917, 
"given the nature of the decree, the most proper thing is that conclusion 
should occur by some decree pursuant to one of the three ways by which 
conclusion occurs. "5 

3. Comments should be made on the three ways in which conclusion 
may occur: 

a) A declaration by the parties that they have nothing further to add 
may be made spontaneously or at the judge's request. 

2. Cf. ibid. , pp. 158-159; F.X. WERNZ-P. VIDAL, Jus canonicum, VI (Rome 1927), pp. 527-
528. 

3. Cf. M. CABREROS, commentary on c. 1860, in Codigo de Derecho Canonico y legislacion 
complementaria (Madrid 1974). 

4. Cf. M.J. ARR0BA, Diritto processuale canonico (Rome 1993), pp. 406--407. 
5. M. CABREROS, in Comentarios al Codigo de Derecho Canonico, III (Madrid 1964), 

pp. 600-601 .  
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b) The expiration of a period of time is governed by the norms on so
called judicial time limits (c. 1465 § 2), and they may be extended by a 
judge when there is just cause to do so after hearing both parties-if a mo
tion for extension is ex officio-or at the request of one party. A judge 
cannot validly shorten this period of time without both parties' consent. 

c) The third way of arriving at conclusion depends on the judge 
rather than the parties. It is basically intended to prevent prolonging a 
case by deceit or negligence. In this situation, a judge, in cases of any 
kind, may simply declare ex officio that the case has been satisfactorily in
structed. 6 However, this declaration must respect the time limits allowed 
by the same judge for presenting proofs, since, as we have just pointed 
out, a judge cannot validly shorten it-and find that the case has been sat
isfactorily instructed-if the parties have not consented. 

4. In the decree of conclusion, in addition to marking the conclusion 
of the instruction of a case and the way in which conclusion has occurred, 
a judge will also be able to stipulate a time limit in which the parties must 
present their defense or allegations (c. 1601). The decree must be notified 
to all parties in causa. 

5. The principal effects of conclusion may be summarized as follows: 

a) Preclusion of new proofs. Although this is a general effect of con
clusion, in practice the legislator does admit new proofs if certain require
ments are met (see commentary on c. 1600). 

b) The principle of preclusion also affects the examination of wit
nesses, and equally the application of the exceptions and requirements set 
forth under c. 1600. 

c) A third-party's petition to join a case is not admitted once the con
clusion of the case has occurred (see commentary on c. 159 6  § 2). 

d) If after the conclusion of a case one of the parties dies, changes 
status or no longer has the capacity in which said party is appearing, the 
judge will not interrupt the proceeding. On the contrary, he will proceed it 
by citing the procurator, and if there is no prosecutor because a party was 
representing himself or herself (c. 1481 § 1), the judge cites the heir of the 
deceased person or his or her successor (cc. 1518, 2 ° and c. 1675 § 2). 

These last two effects follow because upon conclusion all the ele
ments necessary to decide a case have been entered therein. 7 

e) The discussion phase of the case now begins. 

6. However, conclusion, as a preclusive act, does not affect a propo
sition to find defects that are grounds for nullity of the judgment, which 
can be made ex officio or as an exception at any phase of a case (c. 1459 ). 

6. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum, cit., p. 527. 
7. Cf. F. ROBERTI, De processibus, cit., p. 161.  
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This is the case, for example, with exceptions for absolute incompetence 
and defects of nullity pursuant to cc. 1620 and 1622. 

Nor does the conclusion affect the preclusion of the appearance of 
the respondent declared absent in a case ( c. 1592). If he or she decides to 
appear or reply, he or she may do so prior to the decision in the case and 
therefore subsequent to conclusion and enjoy the opportunity-granted 
by the legislator-to submit conclusions and proofs (see commentary on 
c. 1593 § 1). In any case, a judge must take care to ensure that the trial is 
not unnecessarily delayed. 

7 .  The conclusion of a case, as a procedural act, is not required at the 
appellate level. In an appeal, unless evidence must be supplemented, once 
the issue has been joined, the case proceeds immediately to its discussion 
(see commentary on c. 1640). Neither is there conclusion of a case in an 
oral contentious process, where the case proceeds to oral discussion at 
the same hearing once the proofs have been gathered (see commentary on 
c. 1667). It follows from this that conclusion is not necessary, as was the 
case in the former canonical summary process. 8 

8. Cf. ibid. , p. 158. 
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1600 § 1 .  Post conclusionem in causa iudex potest adhuc eos
dem testes vel alios vocare aut alias probationes, 
quae antea non fuerint petitae, disponere tantum
modo: 
1 ° in causis, in quibus agitur de solo privato partium 

bono, si omnes partes consentiant; 
2° in ceteris causis, auditis partibus et dummodo 

gravis exstet ratio itemque quodlibet fraudis vel 
subornationis periculum removeatur; 

3° in omnibus causis, quoties verisimile est, nisi 
probatio nova admittatur, sententiam iniustam 
futuram esse propter rationes,  de quibus in 
can. 1645 § 2, nos. 1-3. 

§ 2. Potest autem iudex iubere vel admittere ut exhibea
tur documentum, quod forte antea sine culpa eius 
cuius interest, exhiberi non potuit. 

§ 3.  Novae probationes publicentur, servato can. 1598 
§ 1 .  

§ 1. Only in the following situations can the judge, after the conclusion of 
the case, still recall earlier witnesses or call new ones, or make provi
sion for other proofs not previously requested: 
l O in cases in which only the private good of the parties is involved, 

if all the parties agree; 
2 ° in other cases, provided that the parties have been consulted, that 

a grave reason exists, and that all danger of fraud or subornation 
is removed; 

3 ° in all cases, whenever it is probable that, unless new proof is ad
mitted, the judgement will be unjust for any of the reasons men
tioned in Can. 1645 § 2 nos. 1-3. 

§ 2. The judge can, however, order or admit the presentation of a docu
ment which, without fault of the interested party, could not perhaps 
be presented earlier. 

§ 3. New proofs are to be published according to Can. 159 8 § 1. 

SOURCES: § 1: c. 1861 § 1; NSRR 121; PrM 17 8 § 1 
§ 2 :  c. 1861 § 1; NSRR 121; PrM 17 8 § 1 
§ 3 :  c. 1861 § 2 ;  NSRR 121; PrM 178 § 3 

CROSS REFERENCES: cc. 1452 § 2, 1593 § 2 ,  159 8-1599 , 1609 § 5, 1639 
§ 2 ,  1645 § 2 ,  1 °-3°, 1665 
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COMMENTARY ------

Rafael Rodriguez-Ocana 

1. Under C/C/1917, no new proofs could be admitted after the con
clusion of the case (c. 1861 § 1). However, there were exceptions to the 
general principle of prohibition that arose from concordance among sev
eral norms scattered through the Pio-Benedictine legal text, which conse
quently resulted in a poor systematic regulation that was even less 
articulated. Canon 1861 § 1 already gave three exceptions to the principle 
of prohibition and provisions set forth in cc. 1610 § 2 and 1786 for cases of 
public interest should be added to these, and in marriage nullity pro
cesses, beginning with PrM 178, the exception almost became a general 
principle: "even after conclusion of the case, new proofs are admitted in 
these cases. "1 

2. From the procedural point of view, the current canon more techni
cally regulates the possibility of a new, but limited, instruction after a de
cree of conclusion has been issued in a case ( c. 1599 ). 

In the current norms, canonical doctrine2 finds it easier to extend the 
instruction of a case subsequent to the conclusion, which is justified by 
the specifics of the canonical process in seeking cognitio veri and equity, 
which the judge is to consider in everything he does, and also procedural 
economy, although this may seem contradictory, since the likelihood of an 
appeal after incomplete instruction of a process would delay a final deci
sion in the case.3 

The regulation given in the current canon is inspired by the general 
principles given by the legislator to guide canonical judges' initiatives. 
These principles have to do with the nature of the object of the process 
(public or private) and the inherent justice of a judicial decision, without 
limiting probative means presented ex officio by the judge (see commen
tary C. 1452). 

3. Under the principles mentioned above, the criteria governing pos
sible additional proofs are as follows: 

a) In cases that affect the private good only, instruction may be ex
tended if all parties in causa agree. In these cases, the legislator respects 
the dispositive principle, since the matter is of interest to private parties 

1. Cf., for this subject matter in the CJC/1917, M. CABREROS, in Comentarios al C6digo de 
Derecho Canonico, III (Madrid 1964), p. 601. 

2. Cf. C. ZAGGIA, "Iter processuale di una causa matrimoniale secondo il nuovo Codice di 
diritto canonico," in fl matrimonio nel nuovo Cadice di diritto canonico (Padova 1984), 
p. 229. 

3. Cf. J.Ma. SERRA, commentary on c. 1600, in Commento al Cadice di diritto canonico 
(Rome 1985). 
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only. In any case, the agreement of the will of the parties is of no conse
quence, even in private matters, if the judge discovers the danger of fraud 
in the use of this faculty, which remains an exception granted by the legis
lator with the preclusion arising from conclusion of a case. 

b) In cases that affect the public good-and not just cases concern
ing the status of persons-new instruction of the proofs may be admitted 
after hearing both parties if there is a grave reason, so long as the dangers 
of fraud, subornation, and corruption are avoided. The legislator demands 
three requirements here, and all three must occur simultaneously: a grave 
reason for admitting new proofs, hearing both public and private parties, 
and avoiding the dangers mentioned above. 

It is logical that the possibility of fraud should be expressly men
tioned, since once the acts have been published and any additional proofs 
have been submitted under c. 159 8  § 2 ,  the parties have a more or less 
clear perspective on the probable success of their allegations against the 
other party. It is then possible that the party that is less likely to prevail 
may proceed to exhibit obstructionist activity in order to prolong the case 
unnecessarily and look for other ways out that are more favorable to his 
or her personal interest. 4 

c) Finally, in all cases, a judge may admit new proofs, either at one 
party's petition or ex officio (c. 1452) ,  when it is likely that the failure to 
do so would render the judgment unjust for the following reasons: 

- because the judgment was grounded on proofs that are later 
shown to be false and it was precisely this proof that swayed the judicial 
judgment (c. 1645 § 2 ,  no. 1); 

- because new documents that prove new facts that had hitherto 
been unknown have appeared that are of such persuasive evidence that it 
would be necessary to issue a new judgment overturning an earlier judg
ment if the process is to serve truth and justice (c. 1645 § 2 ,  no. 2); 

- and finally, because one of the parties may have proceeded fraud
ulently to sway the judgment in his or her favor to the detriment of the 
other party who is unaware of the fraud ( c. 1645 § 2 ,  no. 3). 5 

In this third case, with great sensitivity to fairness, it is a matter "of 
encouraging judges to take every possible initiative to safeguard not so 
much the formal aspects as the substantive aspects of the search for the 
truth."6 In spite of this, there has been no lack of criticism and questions 

4. Cf. C. GULLO, "La pubblicazione degli atti e la discussione della causa," in fl processo 
matrimoniale canonico, 2" ed. (Vatican City 1994), p. 686. 

5. Cf., for the three requirements, C. DE DIEGO-LORA, commentary on c. 1645, in 
Pamplona Com. 

6. C. ZAGGIA, "Iter processuale . . .  , "  cit., p. 229. 
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from some authors about the practical feasibility of the norm. 7 The follow
ing insights may provide a provisional solution to the difficulties that have 
been pointed out. 

At first sight, it would seem that the purpose of the reference to 
c. 1645 § 2 ,  1 °-3 ° is to anticipate a possible restitutio in integrum against 
a judgment that turns out to be unjust. This is a recourse that would be 
filed, within three months of learning the reasons (c. 1646 § 1), before the 
judge who handed down the judgment. However, extraordinary recourse 
is provided for only against judgments that have become an adjudged mat
ter (c. 1645 § 1), a consequence that can occur only in the situations listed 
in c. 1641. It should therefore be concluded that only in those cases is it 
possible to speak properly of anticipation in order to avoid a restitutio in
tervention. All of these factors lead one to think that it is possible to intro
duce new proofs under c. 1600 § 1, 3 ° , in an appeal, as noted-"new proofs 
are admitted only in accordance with can. 1600 ," says c. 1639 § 28-and in 
the first instance also when a definitive judgment has been handed down 
that cannot be appealed. This is because a judgment handed down in such 
cases may become a res iudicata, which is a prerequisite for petitioning 
for restitutio. 

In the other cases ending in a judgment that is not subject to an ex
traordinary restitutio in integrum recourse because the case has not be
come an adjudged matter, supplementary instruction is intended not so 
much to avoid any possible future restitutio-since the case would still 
have to proceed to a new instance-as to authorize and even proceed ex 
officio when there are grave reasons, or when a judge believes that his 
judgment, if handed down as instructed in the case, would be gravely un
just (c. 1452 § 2). In any case, care should be taken to prevent any danger 
of fraud or subornation. 

4. The extension of instruction authorized by a judge in accordance 
with the requirements and conditions given under § 1 of the canon is not 
limited to any specific type of proof. Therefore the same witnesses may be 
re-examined or new witnesses may be called. New proofs that had not 
been requested earlier may also be admitted, and the legislator does not 
exclude anything regulated in the CIC ( declarations by the parties, docu
mentary evidence, testimony, opinions of an expert, judicial acknowledg
ment, etc.). 

In addition to these, although strictly speaking it may not be consid
ered an extension of the instruction, a judge may allow the submission of a 
document that could not be admitted into the process prior to conclusion 

7. Cf. J.J. GARCIA FAILDE, "Una primera lectura del nuevo C6digo de derecho procesal 
can6nico," in Revis ta Espanola de Derecho Canonico 39 ( 1983), p .  155;  J. ACEBAL, 
commentary on c. 1600, in Salamanca Com. 

8. Cf. C. GULLO, "La pubblicazione degli atti . . .  ," cit., p. 686. 
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of the case, if it was not the fault of the interested party. It seems that the 
legislator makes it easier to admit documents than other proofs. 

5. New evidence must be published in accordance with c. 1598 § 1.  
Indeed, once new proofs that have been introduced are incorporated in 
the process, including also documents that could not be submitted when 
they should have been admitted, the judge will issue a decree of publica
tion, which allows the parties and their advocates to examine the acts 
containing the proofs of which the parties are unaware. 

The canon refers only to c. 1598 § 1 and not to § 2. This may be inter
preted as a limit on requests for another extension of instruction under 
this norm. This seems logical, since instruction cannot be extended indefi
nitely. 

The new decree of publication must set a time limit for deductions, 
and subsequently a decree of conclusion must be issued because the time 
limit has expired, or because the parties have nothing further to add or be
cause the judge considers the extension satisfactorily instructed (c. 1599 
§ 2). 

6. Is it possible in these cases that a decree of publication and a de
cree of conclusion could be issued at the same time, since instruction is 
being extended when the conclusion of the case has already been de
clared? 

Opinions differ. For Iglesias Altuna, new proofs must be published 
and another time limit for deductions must be allowed, "unless the judge 
considers the case satisfactorily instructed, in which case the new decree 
of publication and the new decree of conclusion would be issued simulta
neously ( cf. c. 1599 ) or both publication and conclusion would be de
clared in the same decree, which comes down to the same thing. "9 

On the other hand, for Gullo, it would be ilicit to issue both decrees 
simultaneously. He states this with respect to a Rota judgment coram 
Burke-representing a third opinion on this matter-who is inclined to 
argue that the judgment would be null and void, because the simultaneity 
of the two decrees both deprives a party of the possibility of completing 
proofs and prevents the party from arguing his or her own defense. 10 

In my opinion and in line with this commentary (see also the com
mentary on c. 1598), the normal procedure would be to issue the two de
crees separately even if it is a case of the proofs being supplemented after 
the conclusion of the case has been declared for the first time. The fact 
that there is no time limit for the parties to produce additional proofs does 
not seem to be grounds for nullity, since, as Gullo points out, strictly 
speaking, the discussion phase of the case begins after the decree of 

9. J.Ma. IGLESIAS ALTUNA, Procesos matrimoniales can6nicos (Madrid 1991), p. 193. 
10. Cf. C. GULLO, "La pubblicazione degli atti . . .  ," cit., p. 687, note 25. 
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conclusion is issued, in which the parties will make such statements as 
they deem advisable. 11 And this should be particularly taken into account 
here, since, as we have already noted, c. 1600 § 3 does not refer to c. 1598 
§ 2, which regulates the opportunity of  supplementing proofs after the 
publication of the acts. Proofs introduced after the conclusion must be 
published-under pain of nullity-but it does not seem that the legislator 
grants a new opportunity to extend the instruction once again after that 
publication, with the exception of the case mentioned in c. 1609 § 5. The 
most important thing for validity is that the decree of publication allow a 
time limit for the parties to examine the acts that they do not know yet. 
The judge cannot validly shorten this time limit without the parties' con
sent (c. 1465 § 2). Only then can a judge issue a new decree of conclusion. 

7. The norm given in c. 1600 is mentioned five times in the entire 
CIC. 

a) It is first mentioned in c. 1452 § 2.  This norm traces the basic prin
ciples governing the actions of the judge, depending on the public or pri
vate nature of the object of the case. More specifically, the legislator 
points out that the possibility of the judge, in order to avoid a gravely un
just decision, and without prejudice to the provisions of c. 1600, may sup
plement the parties' negligence. Canon 1452 § 2 is a norm that virtually 
legitimizes a judge's initiative in the canonical process, which is based on 
the peculiarity of cognitio veri that Church justice claims. The situations 
given in c. 1600 are a practical application of c. 1452 § 2 to the specific 
case of extending the instruction in a case that has been concluded. 

b) The legislator also refers to c. 1600 to prescribe that if a respon
dent appears in a case after having been declared absent, said respondent 
can introduce proposed findings and proofs, which do not hinder the con
clusion of the case while allowing the submission of additional evidence 
under c. 1600 (c. 1593 § 2). 

c) A third reference is seen in the description of the internal proce
dure that a collegial tribunal must follow until the conclusion of a judg
ment that decides the principal matter ( c. 1609 ). Specifically, if the judges 
cannot or do not wish to hand down a judgment because they believe the 
instruction of the case should be completed, instruction must be extended 
in accordance with c. 1600. Doctrine makes the following exception here: 
in such situations, it does not seem that § 3 of c. 1600 is applicable, since it 
could excessively prolong the process12 (see the commentary on c. 1609 ). 

d) The legislator also uses c. 1600 to prescribe that the admission of 
new proofs at the appellate level is only allowed in accordance with the 
provisions of this canon ( c. 1639 § 2 ). Proofs introduced in the first 

1 1 .  Cf. ibid. 
12. Cf. C. DE DIEGO-LORA, commentary on c. 1609, in Pamplona Com. 
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instance retain their weight in an appeal and therefore do not need to be 
re-introduced. 

e) Finally, in an oral contentious proceeding, even though there is no 
conclusion of the case, the CIC refers to c. 1600 to prescribe that the pro
visions set forth in this canon are the ones that the judge is to follow in or
dering new proofs, once a hearing has been held, even if only a single 
witness has been heard (see commentary on c. 1665). 
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Facta conclusione in causa, index congruum temporis 
spatium praestituat ad defensiones vel animadversiones 
exhibendas. 

When the case has been concluded, the judge is to determine a suitable 
period of time for the presentation of pleadings and observations. 

SOURCES: c. 1862; PrM 179 § 1 

CROSS REFERENCES: cc. 201 § 2 ,  1432 , 1453, 1463 , 1465 § 2 ,  1602-
1603 , 1606 

COMMENTARY ------

Rafael Rodriguez-Ocana 

1. When the case has been concluded ( c. 1599 § 3), the judge is to de
termine a suitable time limit for the parties to present their pleadings and 
observations. 

This prescription begins the third of the phases mentioned in title VI 
of this part of the CIC. It is the so-called discussion phase of the case, de
fined by doctrine as a "recapitulation and assessment of the evidence 
made by the parties or their representatives, to persuade the judge of their 
rights and to refute arguments made by the other party. 1" The purpose 
therefore is to organize in a consistent and systematic way material that is 
scattered in the acts and to offer the judge their own assessment which, 
when compared with the assessments of the other party and the public 
minister-promoter of justice or defender of the bond, if they have inter
vened in the case-would lead the judge to the moral certainty necessary 
to decide the case (c. 1608 §§ 1 and 2). From this we may deduce an essen
tial feature of discussion of the case: its adversarial form. 

2.  The canon mentions pleadings (defensiones) and observations 
(animadversiones). Pleadings or also restrictus is the name given to the 
petitioner's brief, in which the petitioner supports-defends-his or her 
own allegations and petitions the judge to decide in his or her favor. In 
civil courts, these pleadings are called "closing brief" or "closing argu
ment. 2" On the other hand, the observations are the respondent's brief, in 
which he or she affirms his or her position and tries to discredit the 

1. M. CABREROS, in Comentarios al C6digo de Derecho can6nico, III (Madrid 1964), 
p. 602. 

2. Cf. ibid. 
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petitioner's arguments. If during the process the respondent's counter
claim is admitted, the roles of petitioner and pars conventa are reversed. 
In effect, in a counterclaim the respondent becomes a petitioner and he or 
she submits pleadings, while the petitioner becomes a respondent and his 
or her replies are given in the observations (see commentary on c. 1463). 
Both briefs may be written by the parties' advocates. 

If a public party intervenes in the process, the brief filed by the de
f ender of the bond in this phase of the case is called an animadversiones 
or observations, in which he or she "is bound ... to present and expound 
all that can reasonably be argued against the nullity or dissolution" 
(c. 1432). Arguments made by the promoter of justice are set down in the 
so-called pro rei veritate plea. 

The next canon, c. 1602, should be taken into account in interpreting 
this norm: it says that pleadings and observations are normally submitted 
in writing, but with the parties' consent a judge may consider an oral dis
cussion sufficient, which means that each party's arguments would be 
made before the tribunal orally. 

3. The canon establishes that judges allow a suitable time limit for 
submitting pleadings and observations. The purpose of this time limit is 
the submission of said documents to the chancery, if the judge has elected 
to hold discussion by exchanging pleadings and observations (c. 1603). On 
the other hand, if the judge decides that discussion will be done orally be
fore the tribunal, he must also allow a suitable time limit to enable each 
party to prepare his or her oral arguments. 

From the text of the canon, it can be inferred that the time limit al
lowed by a judge is of a judicial nature, although it is not specified 
whether it is peremptory-according to doctrine, judges may also set this 
type of time limit3-or conventional. In principle, we should understand 
that it falls under the category of judicial time limits that are generally ex
tendable by a judge for a just cause. Extensions may be granted ex officio 
or upon request by the parties. If ex officio, the judge must hear the par
ties to determine whether they have anything to say. If a petition for exten
sion was made by one of the parties, the judge must hear the other parties 
before extending the time limit. These judicial time limits may be short
ened, but in that case the judge must have the parties' consent in order for 
a shorter time limit to be valid (see commentary on c. 1465 § 2). 

The peremptory effect of this time limit for presenting pleadings and 
observations becomes clear by virtue of the fact that, under c. 1606, if 
pleadings and observations are not deposited with the chancery prior to 
or at the expiration of the time limit allowed by the judge, he may proceed 
to hand down the judgment under the conditions prescribed in c. 1606. 
This canon adds supplementary information on the nature of the time 

3. Cf. L. DEL AMO, commentary on c. 1465, in Pamplona Com. 
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limit by expressly mentioning that it is useful time. It is therefore counted 
in days, but it does not run when one is unaware, or when one is unable to 
respond (see commentary on c. 201 § 2). 

Private parties may renounce the time limit for presenting pleadings 
and observations; public parties, whose observations are required 
(c. 1606), may not. Private parties may also defer, in the customary way, to 
the "knowledge and conscience of the judge" (c. 1606). 

4. The criterion on extending a useful time for depositing pleadings 
and observations is not determined by the legislator. The canon only says 
that it must be a suitable time, but it does not expressly say what factors 
must be considered to determine suitability, nor does it specify a given pe
riod of time. The question is important, since recent doctrine links the 
need to allow suitable time with the exercise of ius defensionis by the 
parties in causa. 4 

In the context of the CJC/1917 , it was sensibly maintained that the 
criterion for setting the time limit should be inferred from the nature of 
the case and its particular difficulty, the amount and difficulty of proofs in
troduced, and also other circumstances related to time and persons. 5 Rob
erti 's "necessitas sollicitae decisionis"6 may also be added to these 
criteria. 

Consequently, setting the time limit depends on no small number of 
factors that a judge must consider and prudently weigh in the light of 
c. 1453. In any case, it is the parties' right to have a suitable time to 
present their pleadings or observations, and "denying the parties an op
portunity to do so would be tantamount to denying them the opportunity 
to exercise their right of self-defense. 7" There are judgments of both the 
Signature and the Roman Rota that do not recognize harm to the right of 
defense in certain cases when there was no suitable time limit. Thus, a de
cision by the Signature congress ruled that there was no harm to ius de
fensionis in spite of the fact that the petitioner did not have the minimum 
time in which to present his arguments if the appeal tribunal limited itself 
to upholding the execution of a judgment of the first instance; and a Rotal 
judgment recognized curable nullity only for a party that had not been al
lowed a suitable time to examine proofs and present his or her observa
tions, if the proof was obtained subsequent to the conclusion of the case. 8 

4. Cf. C. GULLO, "II diritto di difesa nelle varie fasi del processo matrimoniale," in Il 
diritto alla difesa nell 'ordinamento canonico (Vatican City 1988), p. 44. 

5. Cf. F.X. WERNZ-P. VIDAL, lus Canonicum, VI (Rome 1927), p. 529. 
6 . Cf. F. ROBERTI, De processibus, II (Rome 1926), p. 164. 
7. J.J. GARCIA FAILDE, Nuevo Derecho procesal can6nico (Salamanca 1984), p. 165. 
8. Cf. Signatura, Lausannen. Geneven. , November 1 1, 1981; c. PINTO, January 13, 1984, 

no. 9, both decisions cited by C. GULLO, "II diritto di difesa . . .  ," cit. , p. 44, note 39. 
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Regarding specific proposals for the definition of a suitable time, 
Gullo9 maintains that it would harm a party's right of defense if a judge al
lowed less than ten days. It should be emphasized that this proposal was 
made for marriage nullity cases, not for all types of contentious cases. 

The current NSRR maintains a time limit of 40 days for the def ender 
of the bond to present his observations (NSRR 83 § 2), but no specific time 
limit is given for the parties to present their pleadings or observations. 
However, in clear contrast, they do determine the time that should be al
lowed for responsiones (replies), which may be extended for legal repre
sentatives up to twelve days prior to resolution of a principal or incidental 
matter, and may be reduced to six days for pro vinculo writs (NSRR 83 
§ 3). 

5. Canon 1601 says nothing about how a judge is to determine a suit
able time for presenting pleadings and observations. There are various 
possibilities. The time may be stipulated in the decree of conclusion of a 
case-this would not be possible in the Roman Rota, since conclusion oc
curs ipso iure under NSRR 80-or in another subsequent decree1 0  if 
proofs were supplemented in accordance with the requirements given in 
C.  1600. 

It is also maintained that no ad hoc decree is necessary to set a use
ful time, because the objective existence of a suitable period of time for 
the parties to present pleadings and observations-if they wish to do so
between notification of conclusion of the case and judgment suffices. 11  

However, this option could be in practice an opportunity for a certain dis
order, in addition to the fact that it does not give the parties assurance. 

Finally, others believe that nothing prevents a single decree from 
stating three things: publication of the case, the term of conclusion and 
when discussion will begin, "this is how the time limit for examination of 
the acts is given, as well as the time limit for preparing and presenting 
pleadings or observations. 12 

See commentary on c. 1600 about the difficulty involved in some of 
these possibilities, particularly combining the decrees of publication and 
conclusion. It seems that the most plausible solution to the difficulties 
mentioned here is to set a canonical time limit in an ad hoc decree rather 
than in the decree of conclusion, although in fact what is most important 
procedurally is that there be suitable time for presenting pleadings. 

9. Cf. C. GULLO, "La pubblicazione degli atti e la discussione della causa," in fl processo 
matrimoniale canonico, 2nd ed. (Vatican City 1994), p. 691. 

10. Cf. F. ROBERTI, De processibus, cit., p. 164. 
11 .  Cf. C .  GULLO, "11 diritto di difesa . . .  ," cit., p .  44. 
12. J.M". PINERO, La ley de la Iglesia, II (Madrid 1985), p. 539. 
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§ 1 .  Defensiones et animadversiones scriptae sint, nisi 
disputationem pro tribunali sedente index, consen
tientibus partibus, satis esse censeat. 

§ 2. Si defensiones cum praecipuis documentis typis im
primantur, praevia iudicis licentia requiritur, salva 
secreti obligatione, si qua sit. 

§ 3. Quoad extensionem defensionum, numerum exem
plarium, aliaque huiusmodi adiuncta, servetur ordi
natio tribunalis. 

§ 1. Pleadings and observations are to be in writing unless the judge, with 
the consent of the parties, considers it sufficient to have a discussion 
before the tribunal in session. 

§ 2. If the pleadings and the principal documents are to be printed, the 
prior permission of the judge is required, and the obligation of se
crecy, where it exists, is still to be observed. 

§ 3. The directions of the tribunal are to be observed in questions con
cerning the length of the pleadings, the number of copies and other 
similar matters. 

SOURCES: § 1: c. 1863 § 1; PrM 179 § 2 
§ 2 :  c. 1863 §§  3 et 4; NSRR 122 § 1, 125 § 1 ;  PrM 179 § 3 
§ 3 :  cc. 1863 §§  1 et 2, 1864; NSRR 124, 126 § 1; PrM 179 § 2, 
182 

CROSS REFERENCES: cc. 127 § 2, 2°, 1455 § 3, 159 8 § 1, 1604 § 2, 1605, 
1611-1612 

COMMENTARY ------

Rafael Rodriguez-Ocana 

1. This canon regulates two matters: the permissible ways of holding 
the discussion of a case; and the printing, length, number of copies, etc., 
of pleadings and observations. These matters were covered in CIC/1917 
under cc. 1863 and 1864 and in PrM under articles 179 , 182 and 184. 

2. Paragraph 1 of the canon prescribes that the discussion of the case 
may be either in writing-which is the most common way of proceeding 
with the discussion1-or orally, if the judge considers it sufficient and has 

1. The oral discussion was not allowed to become the general rule, cf. Comm. 1 1  (1979), 
p. 137. 
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the parties' consent. This canon introduces an important change over the 
former law, under which the discussion of the case was always done in 
writing and could only be supplemented afterward in a moderate oral dis
cussion (cc. 1863 § 1 and 1866 §§  2-4 CJC/1917). Now there are three ways 
to conduct a discussion: written discussion; oral discussion instead of 
written; and written discussion supplemented with moderate oral discus
sion2 (see commentary on c. 1604 § 2). 

3. Written discussion. This is the most common procedure. The par
ties or their advocates prepare written pleadings and observations. If pub
lic parties intervene, the defender of the bond will submit a timely 
animadversiones or observations, and the promoter of justice will submit 
a voto pro rei veritate. 

a) The criteria for preparing pleadings and observations given by the 
CJC/1917 commentators-including Roberti, among others-remain valid: 
"Defensio, praemissa brevi facti specie, exponit elementa facti et proba
tiones quibus factum consistit, et illustrat normam iuridicam quae facto 
applicanda censetur; concluditur legis executionem in casu concreto invo
cando. 3" The format of these briefs is therefore similar to the format used 
in decisions4 (see commentary on cc. 1611 and 1612), although everything 
supporting one party's proper right is emphasized and everything against 
that party's proper right is explained away. It is essential, in any case, that 
pleadings and observations clearly refer to the acts of the case, which im
plies in turn that the parties and their advocates may enjoy access to the 
acts and if necessary, request any necessary copies (see commentary on 
c. 1598 § 1). 

b) Pleadings, including the principal documents of the acts of the 
case, may be copied if the judge's permission is obtained. In the earlier 
law (c. 1863 § 3 CJC/1917), documents were printed only if it was not an 
excessive burden on the parties. 

Two sections are printed together. The pleadings of the public and 
private parties are printed in one part, and the summary of the acts to
gether with the more important documents are printed in the other part. 
The second part may contain, for example, the petitioner's petition, the in
terrogatory, the parties' and witnesses' responses, documents, expert tes
timony, etc. The resulting folder is labeled with the case number and the 
parties' names; it must also contain an index, and the pages must be num
bered. 

The word printed as used in the canon does not necessarily imply 
any particular kind of reproduction. Judges, if they consider the criteria 
mentioned above-that there be no excessive burden on the parties-are 

2. Cf. M.F. POMPEDDA, "Diritto processuale nel nuovo Codice di diritto canonico. 
Revisione o innovazione?", in Ephemerides Juris Canonici 39 (1983), p. 224. 

3. F. ROBERTI, De Processibus, II (Rome 1926), pp. 162-163. 
4. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), p. 413. 
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to choose a reproduction method that is appropriate and economically 
reasonable. The use of computers nowadays in tribunals offers a number 
of fast, economic options for this purpose. 

c) Printing the pleadings, case summary, and relevant documents 
does not necessarily equate to publishing items that are printed. Judges 
may require both the parties and their advocates to maintain secrecy. This 
rule must be understood in conjunction with c. 1455. Although §§  1 and 2 
of this canon directly impose the obligation of secrecy on members of the 
tribunal, they also expressly impose this obligation, by extension, on other 
persons, such as: the parties, their advocates or procurators, and wit
nesses and experts, on the grounds of the danger to others' reputation that 
might arise from disclosure of the acts or evidence, or that it might cause 
ill will, scandals, or similar difficulties (see commentary on c. 1455 § 3). 

d) Regarding the length of the pleadings, number of copies, and 
other similar matters, the canon defers their regulation to the rules of the 
tribunal. This deference also includes the length of the observations of the 
defender of the bond and the votum pro rei veritate of the promoter of 
justice. From the general expression "aliaque huiusmodi adiuncta" used in 
the canon, it seems that the rules of the tribunal may also govern such 
other matters as the structure of oral arguments mentioned in cc. 1602 § 1 
and 1604 § 2 ;  the period of time to be allowed for presenting the pleadings 
and written reports by public parties; the time limits for replying ( c. 1603 
§ 1); circumstances requiring secrecy; etc.5 If there are no such norms, 
competence to determine all these matters devolves directly upon the 
judge hearing the case. 

Excessively lengthy records with overabundant "verbose scientific 
discussions and unnecessary irrelevant quotations"6 have never been well 
received, either by ecclesiastical tribunals or doctrine. 7 Above all, the pref
erence is for seriousness and concise exposition, based on solid arguments 
and technical rigor rather than the number of pages. The limit of 20 pages 
for pleadings and 10 pages for replies set in PrM 182, may serve as general 
guidelines. Article 82 of the current NSRR says, "excedere non debent pa
ginarum numerum more admissum." The custom is for the pleadings not to 
exceed 20 pages and replies not to exceed 10 pages, as stated in PrM. 

e) The procedures for written discussion are regulated by c. 1603 
(see commentary). 

4. Oral discussion. The canon allows oral discussion of the case in
stead of written. Oral discussion should not be confused with "moderate 

5. Cf. C. ZAGGIA, "Iter processuale di una causa matrimoniale secondo il nuovo Codice di 
diritto canonico," in Il matrimonio nel nuovo Cadice di diritto canonico (Padova 1984), 
p. 232. 

6. J.M•. PINERO, La Ley de la Iglesia, II (Madrid 1985), p. 540. 
7. Cf. F. ROBERTI, De Processibus, cit., p. 163; C. ZAGGIA, "Iter processuale . . .  , "  cit., p. 230. 
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oral discussion"-set forth under c. 1604 § 2-which complements the 
prior written discussion. 

a) Paragraph 1 of the canon sets the following conditions for oral 
discussion of a case: that the parties consent and that the judge consider it 
sufficient. 

Regarding the first requirement, it is to be noted that the judge's ini
tiative in this case is limited by the dispositive principle: it is not sufficient 
that the judge consider it sufficient. The consent of both public and pri
vate parties is necessary, not merely consultation. This means that a 
judge's decree ordering oral discussion is invalid under c. 127 § 2, 2 °, if the 
parties' consent has not been requested beforehand or if oral discussion is 
against the will of any or all of the parties. From the interplay of these two 
canons, it can be inferred that consent must be obtained from all parties 
in causa. The nullity of this decree does not seem to entail nullity of the 
judgment on the grounds of denial of the right of defense (c. 1620, no. 7), 
since the issuance of the decree, even though it may be issued without 
their consent, does not deprive them of the discussion of the case. The dis
cussion takes place, albeit illicitly insofar as the method ordered by the 
judge is concerned, but this does not affect the validity of the judgment. 

Although a certain author seems to maintain otherwise, 8 the norm 
does not set express limits with respect to the object of the process, 
greater or lesser difficulty of the case, whether or not the public or private 
good is affected by the case, the importance of the cause, etc. However, 
substituting oral discussion instead of written in the procedure for declar
ing marriage nullity cases has raised doubts and even denials that it can be 
substituted at all. This opinion maintains that oral discussion is a charac
teristic and not a key note of the oral contentious process, whose use is 
prohibited in marriage nullity cases (c. 1690 ).9 The reasoning is not alto
gether convincing: 

- In the first place, the norm authorizing oral discussion is a pre
cept that is systematically inserted in the ordinary contentious processes. 
The legislator uses it to try to expedite the procedure with certain acts in
spired by the oral principle. These acts, therefore, belong to ordinary con
tentious processes and can be extendable, under the norms regulating 
them, provided the case utilizes the process. 

- In the second place, the force of the oral principle in some acts in 
ordinary contentious process (cf. cc. 1503, 1513 § 2) or the written princi
ple in oral process (cf. cc. 1658 § 1, 1659 § 1, 1661 § 2) does not imply that 

8. Cf. M.J. ARROBA, commentary on c. 1602, in A. BENLLOCH (Ed.), C6digo de Derecho 
Canonico (Valencia 1993); of a different opinion is J.Ma. SERRA, commentary on c. 1600, in 
Commento al Cadice di diritto canonico (Rome 1985), p. 913. 

9. Cf. I. GORDON, Novus processus nullitatis matrimonii. Iter cum adnotationibus 
(Rome 1983), p. 36; apparently of the same opinion is J.J. GARCIA FAILDE , Nuevo Derecho 
procesal can6nico (Salamanca 1984), p. 165. 
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these processes are substantially changed, since the procedural principles 
at the root of the configuration of each type of process remain the same 
for the majority of acts. 

- In the third place, it does not seem correct to consider this type of 
oral discussion, where there are no proofs, to be the procedural act or 
phase that is most characteristic of the oral process. "The most important 
aspect in the course of a proceeding" 10 is the hearing (cf. cc. 1661-1668), 
the central focus of an oral process, in which proofs are received and the 
case is discussed immediately. 

In conclusion, it can be said that the tribunal may substitute oral dis
cussion instead of written, if the parties consent, in marriage nullity cases 
as well (c. 1602 § 1).1 1  

b) We have few normative instructions on how the oral discussion 
should proceed. According to the CIC, it is to be held pro tribunali se
dente (c. 1602 § 1) and before a notary in accordance with the conditions 
set forth by the legislator (see commentary on c. 1605). A large area there
fore remains in which the directives of the tribunal ( c. 1602 § 3) are to 
structure the discussion. The expression pro tribunali sedente, which is 
translated as "before the tribunal in session," implies that discussion must 
take place before the judge sitting as a tribunal, and that it is not neces
sary to convene the entire college when there are several judges compris
ing the turnus. 12 

10. L. MADERO, "El proceso contencioso oral en el Codex iuris canonici de 1983," in Ius 
Canonicum 24 (1984), p. 282. 
1 1 .  This is the opinion also held by C. GULLO, "La pubblicazione degli atti e la discussione 

della causa," in fl processo matrimoniale canonico, 2nd ed. (Vatican City 1994), p. 690; M.J. 
ARROBA, Diritto processuale . . .  , cit., p. 413 

12. Cf. C. DE DIEGO-LORA, commentary on c. 1602, in Pamplona Com. 
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1603 § 1. Communicatis vicissim defensionibus atque animad
versionibus, utrique parti responsiones exhibere li
cet, intra breve tempus a iudice praestitutum. 

§ 2 .  Hoc ius partibus semel tantum esto, nisi iudici gravi 
ex causa iterum videatur concedendum; tune autem 
concessio, uni parti facta, alteri quoque data censea
tur. 

§ 3 .  Promotor iustitiae et defensor vinculi ius habent ite
rum replicandi partium responsionibus. 

§ 1. When the pleadings and observations have been exchanged, each 
party can make reply within a brief period of time determined by the 
judge. 

§ 2. This right is given to the parties once only, unless for a grave reason 
the judge considers that the right to a second reply is to be given; if 
this right is given to one party, it is to be considered as given to the 
other as well. 

§ 3. The promotor of justice and the defender of the bond have the right 
to respond to every reply of the parties. 

SOURCES: § 1: c. 1865 § l; NSRR 126 §§ 3 et 4, 128 § I; PrM 180 §§ 1, 2 
et 3 
§ 2: c. 1865 § 2; NSRR 128 § 2; PrM 180 § 4 
§ 3 : PrM 183 

CROSS REFERENCES: cc. 201 § 2, 1430, 1432, 1465 § 2, 1601-1602, 
1606, 17 25 

C OMMENTARY ------

Rafael Rodriguez-Ocana 

1. Once the parties or their advocates have prepared (c. 160 2 § 1) 
their pleadings and observations and presented them at the office of the 
tribunal within the time limit stipulated by the judge ( c. 1601), these plead
ings and observations are exchanged to enable the parties, if they con
sider it advisable, to prepare their written replies within a short period of 
time set by the judge to do so. One of the aspects of the discussion of the 
case is obvious: the case proceeds adversarially. 1 

1 .  Cf. M.J. ARR0BA, Diritto processuale canonico (Rome 1993), p.  411 .  
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This prescription, given the wording of the canon, is applicable to 
written discussion only, since an exchange of documents and records can 
only occur in it. 

2. Like the pleadings, replies are prepared in writing. Either the par
ties or their advocates may prepare them. In their replies, each party at
tempts to give a reasonable rebuttal in iure et in facto of the arguments 
presented by the opposing party. 

Regarding the length of replies, printing, number of copies, and other 
similar details, the directives of the tribunal are to be followed (c. 1602 
§ 3). If there are no directives, the judge's instructions are to be followed. 
Both PrM (art. 182) and the current NSRR (art. 82) limit the number of 
pages to 10 . 

Any obligation of secrecy imposed by a judge under c. 1602 § 2 shall 
also apply to the responses. 

3. The canon considers a reply to be a ius of the parties in causa 
(§ 2), whether public or private. 

Jurisprudence and doctrine have ascribed varying scope to both the 
standing and the violation of the right to reply. 2 In effect, unlike the recog
nition given the right to argue by means of a written defense, violation of 
which would result in an irremediable nullity of the judgment (see com
mentary on c. 1601), it does not seem that a violation of the right to reply 
has the same effect, since this right does not belong to the essence of ius 
defensionis.3 

The practical consequence that can be inferred from the canon is 
that there is no obligation to notify the other party of pleadings. It is true 
that they must be made available to the parties at the office of the tribunal, 
but the canon does not expressly say that the parties must be notified. 
From this point of view, the so-called right to reply could fall in the cate
gory of procedural responsibility. The concept of responsibility conceptu
alizes more accurately what is sometimes considered to be procedural 
rights, which in reality are options to act granted to parties by the legisla
tor, which, if not exercised, would redound to the harm of the parties 
themselves. This concept of responsibility also has the advantage of 
delinking acts by one of the parties that fall under the definition of the 
right of defense. 

Parties may expressly renounce their reply by so notifying the judge, 
or they may do so tacitly by letting the brief time limit expire that was set 
by the judge for submitting a reply in writing. In any case, a party that does 
so bears the consequences of this procedural action. Renouncing the right 

2. Cf. C. GULLO, "La pubblicazione degli atti e la discussione della causa," in Il processo 
matrimoniale canonico, 2nd ed. (Vatican City 1994), pp. 688-691. 

3. Cf. ibid., p. 691; Signatura, c. GANTIN, April 20, 1991, in Studia Canonica 25 (1991), 
p. 41 1 . 
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to reply is not exclusive to private parties: the def ender of the bond or the 
promoter of justice, if they are appearing in the case, may also do so. 

4. The judge may grant a brief time limit to enable the parties to reply 
after the pleadings and observations have been exchanged (§ 1). This time 
limit should be understood to be judicial time that is peremptory once it 
has lapsed. Since it is a time limit that is determined by the judge, an ex
tension is admissible, either ex officio or at a party's request, for just 
cause, but if requested ex officio, a judge must first hear all the parties. 
However, this time limit cannot be validly shortened ex officio without the 
parties' consent (c. 1465 § 2). Since this is a canonical time limit, non
canonical days do not count for the purpose of figuring time lapsed ( c. 201 
§ 2). The peremptory effect means that once the time limit has lapsed, the 
possibility of submitting a reply no longer exists, unless a party is in the 
situation described in c. 201 § 2 ;  that is, time does not count for a party 
who is unaware. 

It should be emphasized that the new discipline does not set a spe
cific period of time for public parties as opposed to private parties. The 
CIC treats such parties the same, which was already the case in c. 1601, 
which prescribes that judges set a suitable period of time for presenting 
pleadings and observations. In this regard, the canon is governed by the 
principle of equality. 

Finally, as far as the period of time is concerned, it is of interest for a 
better interpretation of the norm to compare the expression used by the 
legislator in the canon (intra breve tempus) with the wording used in 
c. 1601 (congruum temporis spatium). "Brief seems to be somewhat less 
than suitable, but neither are we informed how short this brief period of 
time may be. 4" PrM set 10 days for all parties, including the promoter of 
justice and the defender of the bond, in which to reply (art. 180 §§  2-3). 
The 1994  NSRR provided as follows: "Patronorum responsiones exhiberi 
poterunt usque ad diem decimam secundam ante causae sive principalis 
sive incidentalis definitionem; scripturae autem pro vinculo non ultra sex
tam diem ante decisionem" (art. 83 § 3). Given the fact that these periods 
mentioned in the previous law and the current NSRR are only guidelines 
for diocesan tribunals, it is to be hoped that these tribunal rules (c. 1602 
§ 3) will provide more specific norms for these periods so that judges will 
have uniform criteria that will eliminate unnecessary delays in cases ( cf. 
C.  1453). 

5. Paragraph 2 of the canon signals the general rule that the right to 
reply is available to the parties on a one-time basis only. Under excep
tional circumstances, the judge may allow a second reply, provided it is 
justified by a grave reason. If this is allowed for one party, it must be as
sumed that it is allowed for the other party also. 

4. Cf. C. GULLO, "La pubblicazione degli atti. . .  ," cit., p. 691. 
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Once again, clear influences of the principle of equality of parties is 
seen in this prescription. First, a reply is allowed once for all parties 
within the same peremptory time limit. Next, the opportunity of a counter
reply is also allowed equally to all parties, and we must understand further 
that the time limit allowed by the judge to do so must also be the same for 
all parties. 

Tribunal rules should regulate matters related to time limits, allow
ing counter-replies, the number of copies, etc.; otherwise, the judge has 
the prerogative to do so. 

6. Paragraph 3 of the canon contains a norm that is an exception-it 
breaks the principle of equality of parties maintained in the canon-that is 
taken from the former regulation of the marriage nullity process ( c. 1984 
§ 1 CJC/19 17 and PrM 183 § 1). The prescription, which now applies to al
most all types of cases heard in an ordinary contentious process in which 
a public party intervenes, indicates that both the promoter of justice and 
the defender of the bond have the right to rebut replies made by the par
ties. This means they have the right always to be heard last. 

The norm applies to all kinds of discussion : if in writing, the last 
reply belongs to the public party; and if oral, the def ender of the bond or 
the promoter of justice must close the discussion with their observations. 

This faculty is explained by the public nature of the offices of pro
moter of justice and defender of the bond. Their intervention in a process 
is still the intervention of a party defending in effect an interest (cc. 1430 
and 1432), but shaped by the nature of their interest and the special pro
tection the system extends to this interest. Therefore, for example, the 
documents submitted by the promoter of justice and the defender of the 
bond have a different name from those submitted by the parties. The par
ties submit pleadings, whereas the promoter of justice and the def ender of 
the bond submit a votum pro rei veritate and an anidmaversiones, re
spectively. This is also why c. 1606 contains a provision making it manda
tory for the judge to request observations from the public party, etc. 

In my opinion, the norm given in § 3 needs to be supplemented-this 
could be done in the norms of the tribunal-for two reasons. It does not 
specify who should intervene last when both the promoter of justice and 
the defender of the bond intervene in the same case. It seems logical to as
sume that the principle of equality would apply in the strict sense. Sec
ondly, it would also be quite advisable to set a time limit for the last 
intervention by a public party, as PrM 183 § 2 did for marriage cases: "if 
the defender of the bond does not reply within ten days, it is to be pre
sumed that he has nothing more to say, and the case may proceed." 

An exception to the faculty prescribed in § 3 is found in c. 17 25: in a 
penal process, unlike a contentious process, the respondent or his or her 
advocate or procurator always has the right to write or speak last. 
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1604 § 1 .  Omnino prohibentur partium vel advocatorum vel 
etiam aliorum informationes iudici datae, quae ma
neant extra acta causae. 

§ 2. Si causae discussio scripto facta sit, index potest 
statuere ut moderata disputatio fiat ore pro tribu
nali sedente, ad quaestiones nonnullas illustrandas. 

§ 1. It is absolutely forbidden that any information given to the judge by 
the parties or the advocates, or by any other persons, be excluded 
from the acts of the case. 

§ 2. If the pleadings in the case are made in writing, the judge may, in 
order to clarify any outstanding issues, order that a moderate oral 
discussion be held before the tribunal in session. 

SOURCES: § 1: c. 1866 § 1; NSRR 132 § 1; SNAS 53 
§ 2 :  c. 1866 § §  2 et 3 ;  NSRR 132 § 1,  133 § §  1 et 2 ;  PrM 186 
§§ 1-4; SNAS 31-33, 52 

CROSS REFERENCES: cc. 1452, 1456-1457 , 1472, 1598 § 1, 1601, 1602 
§ 3,  1603 § 3,  160 5, 1608 § 2 

COMMENTARY ------

Rafael Rodriguez-Ocana 

1. Prohibition against private information 

a) Paragraph 1 of the canon absolutely prohibits giving the judge any 
private information that is not reflected in the acts of the case. This prohi
bition goes back to c. 236 § 1 of the 1976 Schema. 1 

The wording of the counterpart canon in CJC/1917 was less specific 
than the current canon, since it prohibited advocates from providing in
formation orally-without mentioning any reflection thereof in the acts
to the judge to illustrate circumstances in law and in fact related to the 
case (c. 1866 § 1). This canon extended a prohibition that Pius X had pre
viously established to eliminate from the City a certain custom of the 
Curia of which private oral information is a vestige. 2 

1. Cf. Comm. 11 (1979), p. 137. 
2. Cf. I. GORDON, "Discorso generale sui libri IV et V del 'Codex,"' in Atti del Colloquia 

Romanistico-Canonistico (febbraio 1978) (Rome 1979), pp. 328-330. 
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Former canonical doctrine, in commenting on the CJC/19 17 prescrip
tion, focused on two issues: the judge's impartiality and the parties' right. 
Thus, this doctrine maintained that the prohibition came into play when 
information is intended to influence the judge to distinguish such informa
tion from later clarifications requested of the parties by the judge on some 
point related to their pleadings, which is not incurred in this canon. 3 At 
the same time, the possibility exists that private information might consti
tute a violation of the right to defense of the opposing party, who could 
not refute an argument of which he or she is unaware. 4 

b) The current canon, which prohibits giving private information to 
the judge, is broader and of greater amplitude than its predecessor. These 
comments manifest themselves in the following aspects: information of 
any kind, oral or written, is prohibited; the prescription is extended to the 
parties and third parties, in addition to the advocates; and the reason for 
the prohibition is based on the fact that said information is not included in 
the acts of the case. 

The 199 4 NSRR, however, has not taken these issues into account: 
art. 86 § 1 still mentions oral information only ("informationes orales ad 
Iudicem ne fiant"), making no mention whatever of the acts of the case. 

This prescription guarantees and protects various fundamental as
pects that, as the former canonical doctrine mentioned above made clear, 
makes a just proceeding and the judge's judgment possible. 

Indeed, prohibition of private information-an expression of the an
cient aphorism quod non est in actis non est in mundo-ensures, on one 
hand, that a case will proceed in accordance with the principles of open
ness and an opportunity to reply, which are closely linked to the right of 
defense. From this, it can be deduced that statements made by the advo
cates, parties, or third parties must be reflected in the acts ( c. 14 72) so 
that the parties or their representatives may enjoy access to them ( c. 1598 
§ 1) and argue for or against when opportune, at the proper phase of a 
case (c. 160 1). This prohibition thus protects the parties' inviolable right 
of defense. It should be noted that the exception provided under c. 1598 
§ 1-which authorizes a judge to decree that a certain act not be disclosed 
to anyone, provided the parties' right of defense is safeguarded-referred 
to an act that is in the acts of the case, not private information. Such infor
mation, if not reflected in actis, non sunt in mundo. 

On the other hand, the prohibition also protects principles affecting 
the judge's impartiality in his dual capacity of presiding over the proceed
ings and deciding the case. In effect, accepting private information may be 
grounds for corruption by the judge because of the danger of suasion and 

3. Cf. F. ROBERTI, De Processibus, II (Rome 1926), p. 166; F.X. WERNZ-P. VIDAL, Ius 
canonicum, VI (Rome 1927), p. 530. 

4. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, cit. , p. 530. 
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subornation thereby entailed (cc. 1456-1457 ). Therefore, judges cannot 
use said information, either in making procedural decisions5 (c. 1452) or 
in deciding the merit of a case outside of the acts and proofs (c. 1608 § 2). 

c) Systematically, it would have been better to place the prohibition 
given in § 1 of the canon among the norms regulating the discipline to be 
followed in tribunals (cf. cc. 1446ff), since in actuality this prohibition af
fects the entire process, not just the judgment phase. Leaving it here is a 
vestige of c. 1866 CJC/19 17 § 1 of which rejected oral information, but 
§§  2-4 of which allowed moderate oral discussion. In the CIC, however, 
oral discussion in its entirety is taken up under c. 1602 § 1 and not simply 
as a supplement to written discussion, which is treated in § 2 of c. 1604. 

2. A moderate oral discussion may be held 

a) If the discussion of a case is in writing, the judge may authorize a 
moderate oral discussion (moderata disputatio) before the tribunal to 
clarify certain matters. 

This moderata disputatio, as we have just pointed out, differs from 
oral discussion as described under c. 1602 § 1 for various reasons, includ
ing the phase of the case at which it takes place, the purpose to be 
achieved, requirements for authorizing it, and its procedural nature. The 
differences may be seen in the following table: 

Oral discussion Moderate oral discussion 

(c. 1602 § 1) (c. 1604 § 2) 

Procedural phase After conclusion of the After written discussion 
case (c. 1601) (c. 1604 § 2) 

Purpose Discussion of the case in To clarify questions after 
general discussing the case in 

general in writing 

Requirements for By the judge, with the Judge must consider it 
authorization parties' consent advisable (c. 1604 § 2) 

(c. 1602 § 1) 

Procedural nature Instead of written In addition to written 
discussion (c. 1602 § 1) discussion (c. 1604 § 2) 

b) As has been said, the CJC/1917 allowed moderate oral discussion, 
but unlike the current Code, the governing rules were subject to some 

5. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), p. 414. 
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limitations and formalities. Based on c. 1866 CJC/1917 , doctrine signaled 
the following: 

- moderate oral discussion was allowed coram iudice pro tribu
nali sedente; 

- a request for it originated with the parties, public or private, and 
the judge allowed it if he considered it advisable; 

- the party requesting discussion had to submit a written brief list
ing the issues to be discussed; 

- the decree allowing discussion, which notified any public par
ties-if they intervened in the case-as well as the private parties, that the 
judge had to specify the questions to be discussed and the date and time of 
discussion; 

- generally, the adovcates and procurators were allowed to partici
pate in the discussion, not the parties; 

- a notary attended if the judge so ordered or if the parties so re
quested and the judge consented; 

- it was the custom to hold the discussion shortly before the judg
ment of a case; 

- the format of discussion was a decorous examination of questions 
that were asked of both parties by the judge; 

- and if the issues to be discussed involved an expert opinion, the 
judge could call an expert to clarify doubtful issues requiring expertise. 6 

Later, PrM regulated certain aspects of the preceding as in marriage cases 
under article 186. 

c) The current canon eliminates many of these requirements and 
leaves a broad area to norms of the tribunal (c. 160 2 § 3), although this is 
not expressly said, so that the tribunal norms can regulate the most impor
tant aspects of moderata disputatio. 7 In any case, there are some specific 
prescriptions in the current canon that should be commented on. 

Moderate oral discussion is intended to be in addition to written dis
cussion. Given the clarity of § 2, it does not seem that it can also be autho
rized to supplement oral discussion: "if the pleadings of the case are made 
in writing," which seems to be a prerequisite. A certain author holds other
wise-if we understand him correctly-maintaining that there is "the 
possibility of repeating the oral session for clarification. The new process 
as a whole supports this broad interpretation. "8 

6. Cf. F. ROBERTI, De Processibus, cit., pp. 166-167; F.X. WERNZ-P. VIDAL, !us canonicum, 
cit., pp. 530-531. 

7. Cf. I. GORDON, Novus processus nullitatis matrimonii. Iter cum adnotationibus 
(Rome 1983), p. 37. 

8. J.Ma. PINERO, La Ley de la Iglesia, II (Madrid 1985), p. 541. 
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The procedural point at which moderate oral discussion is held fol
lows the completion of written discussion (i.e., after the rebuttals, if there 
were any, and in any case, after the last intervention of the promoter of 
justice or the defender of the bond: c. 1603 § 3) and precedes the judgment 
of the case. 

This procedural initiative may originate with the public or private 
parties or the judge ex officio, in sharp distinction from earlier practice. 9 

The judge does not need the parties' consent. 

A judge may order moderate oral discussion. Determining whether 
or not there is a need for such a discussion to be held is up to the judge. It 
seems that the legislator gives more importance to any doubts a judge may 
have subsequently to written discussion than to the parties' questions. 

The purpose of disputatio, as was the case in CJC/1917 , is limited to 
questions that were not satisfactorily explained in the written discussion 
or which gave rise to doubts. The norm therefore has to do with issues of 
detail or nuance or some other particular matter to the case contemplated 
in the norm. 

Moderate oral discussion is held before a judge sitting as a tribunal. 
Under certain conditions, c. 1605 regulates the presence of a notary. 

9. Cf. F.X. WERNZ-P. VIDAL, Jus canonicum, cit., p. 530. 
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Disputationi orali, de qua in cann. 1602 § 1 et 1604 § 2 ,  
assistat notarius ad hoc ut, si index praecipiat aut pars 
postulet et index consentiat, de disceptatis et conclusis 
scripto statim referre possit. 

The notary is to be present at the oral discussion mentioned in Cann. 1602 
§ 1 and 1604 § 2 ,  so that, if the judge so orders, or the parties so request 
and the judge consents, the notary can immediately make a written report 
of what has been discussed and concluded. 

SOURCES: c. 1866 § 4; NSRR 133 § 3 ;  PrM 186 § 5 

CROSS REFERENCES: cc. 483-485, 1437 , 1602 § 1, 1604 § 2 

CO MMENTARY ------

Rafael Rodriguez-Ocana 

1. The canon prescribes that a notary be present at any oral discus
sion taking the place of the written discussion (c. 1602 § 1) as well as any 
moderate oral discussion supplementing the written discussion of a case 
(c. 1604 § 2) to make a written report immediately of matters that have 
been discussed and any conclusions reached in both discussions. 

The notary's presence, although required by the canon ( assistat no
tarius), is nevertheless subject to the judge's order or a petition by the 
parties to the case and the judge's consent. 

Canon 1866 § 4 CJC/1917 regulated a notary's presence in virtually 
the same way the current norm does, with the exception that the CJC/1917 
only mentioned moderate oral discussion, since exclusively oral discus
sion of a case did not exist. 

2. A reading of the canon points out that the notary's duty in moder
ate oral discussions is different from what a notary usually does through
out the process in accordance with c. 1437 , that is to validate the acts, 
which are null and void if not signed by the notary (c. 1437 § 1), and cer
tify said acts and therefore the judicial acts (c. 1437 § 2). As de Diego- Lora 
so cleverly points out, if this were the only duty a notary performed during 
these oral proceedings, c. 1605 would be superfluous, since this duty is al
ready described in c. 1437.1 

1 .  Cf. C. DE DIEGO-LORA, commentary on c. 1605, in Pamplona Com. 
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From this, two consequences may be deduced that are valid for the 
interpretation of the canon: 

a) A notary's presence at these oral discussions about the discussion 
of a case is not necessary ope legis. The canon's wording, assistat notar
ius . . .  si iudex praecipiat, contrasts with that of 1437 § 1: cuilibet proces
sui intersit notarius. The latter sets no condition whatever for a notary's 
participation. A notary is to be present during the entire proceeding, un
less a more specific norm, like c. 1605, prescribes otherwise. On the other 
hand, the wording of c. 160 5 leaves the presence of a notary up to the 
judge, who may determine it at his own discretion or at the petition of the 
parties. 

Some authors, invoking various reasons-prudence or foresight so 
that a judge will have a record to consult when making his judgment in the 
case or the principle of quod non est in actis, non est in mundo-recom
mend that a notary's presence be made mandatory or that at least, a writ
ten record of the oral discussions always be made.2 It seems advisable 
that this recommendation should especially apply to oral discussion pur
suant to c.  1602 § 1 ,  since-unlike moderate oral discussion, whose 
purpose is to clarify certain outstanding issues: c. 1604 § 2-the oral dis
cussion encompasses the entire probative instruction of the case. 

b) The purpose here of a notary's participation ordered by a judge is 
to ensure the position maintained by the intervening parties and conclu
sions reached by faithfully and immediately (statim) making a record of 
the matters mentioned during the discussion of an entire case or certain 
issues requiring clarification.3 This record will be added to the acts of the 
case. 

2. Cf. L. CHIAPPETTA, commentary on cc. 1604 § 2 and 1605, in Il Cadice di diritto 
canonico. Commento giuridico-pastorale, II (Naples 1988); J.Ma. SERRA, commentary on 
c. 1605, in Commento al codice di diritto canonico (Rome 1985). 

3. Cf. C. DE DIEGO-LORA, commentary on C. 1605, cit. 
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Si partes parare sibi tempore utili defensionem neglexe
rint, aut se remittant iudicis scientiae et conscientiae, in
dex, si ex actis et probatis rem habeat plane perspectam, 
poterit statim sententiam pronuntiare, requisitis tamen 
animadversionibus promotoris iustitiae et defensoris 
vinculi, si iudicio intersint. 

If the parties neglect to prepare their pleadings within the time allotted to 
them, or if they entrust themselves to the knowledge and conscience of 
the judge, and if at the same time the judge perceives the matter quite 
clearly from the acts and the proofs, he can pronounce judgement at once. 
He must, however, seek the observations of the promotor of justice and 
the defender of the bond if they were engaged in the trial. 

SOURCES: c. 1867 ; NSRR 71, 73 § 1, 131; PrM 89 § 4 

CROSS REFERENCES: cc. 1430 , 1432-1433, 1452 , 1465 §§ 2 et 3 ,  1481 
§ 1, 1601 

COMMENTARY ------

Rafael Rodriguez-Ocana 

1. This canon regulates the procedural consequences of two types of 
positions that can be taken by private parties related to discussion of the 
case, more specifically, neglecting to present defense pleadings within the 
suitable time period set by the judge (c. 1601) and entrusting themselves 
to the justice of the tribunal ("the knowledge and conscience of the 
judge"). In both cases, the procedural consequence is as follows: the 
judge, if he has full knowledge of the cause by virtue of the parties' plead
ings and contributions obtained during instruction, he can, after having 
obtained observations from any intervening public parties, proceed imme
diately to pronounce a judgment. 

The parallel canon in CIC/1917 (c. 1867) did not mention public par
ties at all. It only alluded to the renunciation of defense or yielding to jus
tice in contentious cases of private interest. 

This manner of addressing the judge's attitude with regard to a 
party's activity and the private or public nature of the object of judgment 
are illustrative, and the canon should be interpreted with this in mind. Ac
cording to the resulting application: 

a) In cases of private interest: if the parties entrusting themselves to 
the justice of the tribunal do not present pleadings of defense within the 
suitable time limit, and if the judge has a full understanding of the case 
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from the declarations and proofs, he may immediately proceed to pro
nounce judgment; 

b) In cases of public interest: the same attitude of private parties im
plies that the judge may also immediately proceed to pronounce judg
ment, but must first request observations from the promoter of justice and 
def ender of the bond. 

2. By comparing the two types of cases, we can reach certain conclu
sions and raise a question that is difficult to interpret. 

The first conclusion is quite clear, in our opinion: private parties may 
renounce the discussion of the case. In other words, they may elect not to 
make any oral or written pleadings of defense or observations. This renun
ciation may be tacit if the time for submitting a reply expires, or it may be 
express, if the parties entrust themselves to the knowledge and con
science of the judge. 

Private parties may make this choice in cases of either public or pri
vate interest, and the procedural right to do so is grounded on the fact that 
"this defense is an act that requires the setting in motion of an appropriate 
procedural act which may be ignored by the litigant as long as he or she is 
prepared to face the consequence of the inactivity. 1" 

The fact that the judge may have ex officio appointed an advocate or 
procurator for a private party because he considered it necessary does not 
change the situation (c. 1481 § 1): the right of defense belongs to the pri
vate party, not his or her advocate or procurator who assists and repre
sents him or her, respectively, but always submitting to the general 
instructions given by said party with regard to the defense of his or her in
terest. 

Nor may a judge ex officio, on the basis of the broad discretion au
thorized under c. 1452, oblige private parties to raise a given act if the leg
islator has left it to their free choice. As said canon indicates, the judge 
may propose proofs and even exceptions and proceed ex officio in gen
eral, but only if a passive or neglectful action by the parties might result in 
an injustice or nullification of the final judgment, which would not be the 
case if the discussion of the case was in accordance with the law and a pri
vate party had tacitly or expressly renounced. 

Finally, in any type of case, private parties may always renounce the 
procedural phase of discussion of the case and last pleadings granted by 
the legislator. 

3. About the second conclusion, on the other hand, the canon is not so 
clear2 with respect to public parties and the request for their observations, 

1. C. DE DIEGO-LORA, commentary on c. 1606, in Pamplona Com. 
2. Cf. C. GULLO , "La pubblicazione degli atti e la discussione della causa," in Il processo 

matrimoniale canonico, 2nd ed. (Vatican City 1994), p. 689. 

1439 



c. 1606 Bk VII. Pt. II. Sect. I. The Ordinary Contentious . . . RODRIGUEZ-OCANA 

which request must be sent to them by the judge prior to pronouncing judg
ment. 

The interpretation of the canon on this point is as follows: private 
parties have allowed the time limit provided under c. 1601 to expire or 
have entrusted themselves to the knowledge and conscience of the judge; 
therefore, there are no pleadings of defense by said private parties. Before 
pronouncing judgment, the judge must request observations from the pub
lic parties. These observations are not replies by a public party, since the 
parties have not exchanged pleadings of defense. 3 

But what does it mean that a judge must request4 observations from 
public parties? In this case, does request mean an obligation to wait until 
the promoter of justice and defender of the bond send him their opinion? 
Can a judge not proceed until he has obtained said observations? Under 
the principle of equality of parties, do the public defenders have time lim
its or judicial delay in which to comply with this obligation? The canon's 
wording, which does not seem quite clear to me, invites such questions. 

From my point of view, the legal obligation seen in cc. 1430 and 1432 
of the public parties to perform their duties properly does not constitute a 
limitation on a judge's actions in the context of a case; that is, if the public 
parties do not perform the procedural responsibilities incumbent upon 
them, this does not necessarily mean that the judge cannot proceed to the 
next procedural phase upon expiration of the time limit in which a public 
party should have performed some procedural act. 

Thus a judge, once he is aware of a tacit or express renunciation by 
the private parties, must allow the defender of the bond and the promoter 
of justice a time limit when requesting them to submit their observations. 
If upon expiration of this time limit the observations have not been sub
mitted, and the time has not been extended (cf. c. 1465 § §  2 and 3), the 
judge may immediately pronounce judgment on the merit of the case if he 
has full knowledge of it. 

If a judge so proceeds, this would not seem to affect the right to de
fense of the public interest. In any case, there would be negligence by the 
public parties in the performance of their duties. Neither does the situa
tion of fact obtain per c. 1433, since both the defender of the bond and the 
promoter of justice are required by the judge to submit relevant observa
tions within the time limit allowed. 

It would be a different matter if the public party-since he always 
acts pro rei veritate-having been asked for observations, replies that he 
or she has nothing to say. In any case, this reply must also be made within 
the time limit set by the judge. 

3. Cf. J.Ma. PINERO, La Ley de la Iglesia, II (Madrid 1985), p. 541. 
4. Cf. C. GULLO, "La pubblicazione degli atti . . .  ," cit., p. 689. 
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In practice, it seems that a reply by the public party that he has noth
ing to say would be the same as entrusting himself or herself to the knowl
edge and conscience of the judge, who would then proceed to pronounce 
judgment. However, there is a nuance that distinguishes a public party's 
entrusting himself or herself to the justice of the tribunal from the de
fender of the bond's having nothing to say. The reply by the public party 
would presume that rationabiliter nothing is against the declaration of 
nullity (cf. c. 1432). 
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TITULUS VII 

De iudicis pronuntiationibus 

TITLE VII 

The Pronouncements of the Judge 

------- INTRODUCTION ------

Carmelo de Diego-Lora 

1. Preliminary consideration 

It seems preferable to use the expression judicial pronouncements, 
instead of the term used by the CIC in this heading, because these pro
nouncements can come from the judge as well as from a collegiate tribu
nal. This would depend on the composition of the judicial body in each 
process, be it of one person ( cf. cc. 1420 , 1424, 1657 and 1686) or colle
giate (cf. cc. 1425 and 1426). Moreover, the auditors appointed to instruct 
the case may also issue judicial pronouncements (cf. c. 1428), or in some 
cases only the president of the tribunal may do so ( cf. cc. 1449 § 4 ), or the 
president or the ponens without distinction (cf. c. 1677 § 1), and even on 
rare occasions the proper bishop (cf. c. 1449 § 2). 

We are, however, excluding from the classification of judicial pro
nouncements decisions proceeding from the bishop of the diocese for the 
execution of judgments pursuant to c. 1653 § 1, or from the Religious Su
perior according to the provisions of c. 1653 § 3. Religious Superiors may, 
however, also make judicial pronouncements in the situation set forth in 
c. 1427 §§  1 and 2. 

2. Nature of judicial pronouncements 

All judicial pronouncements are statements of will formally ex
pressed by judges or tribunals. Among procedural judicial acts as a 
whole, which constitute the very scheme of the process, judicial pro
nouncements are fundamental for the initiation of the process ( cf. c. 1505 
§ 1) as well as for its development (cf. for example, cc. 1507, 1513, 1516, 
1589 , 1592, 1596  § 2, 1597, 1598, 1600, 1601, 1604 § 2 and 1606 regarding 
the ordinary contentious trial), as well as its termination (cf. especially 
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the canons under this title, in addition to the provisions for the oral con
tentious trial in c. 1668, as well as the specific references made to the 
judgments by norms belonging to the diverse special processes). 

They are statements of will formally formulated in the process dur
ing the so-called judicial recognition and not in the execution of the judg
ment. In this latter period it devolves upon judicial organs to make only 
one specific type of pronouncement called "execution decrees" (cf. 
c. 1651), as well as the decision required for the incidental statement of 
accounts prior to execution of the judgment, when it becomes necessary 
(cf. c. 1652). Through the pronouncements, the judicial body initiates, or
ders, and imposes the discipline in its see (cf. cc. 1470 and 1487 ), expe
dites the contentious process, instructs it and makes the final ruling. 

If the so-called procedural juridical act, which is understood to be 
those statements of will by the parties that produce the juridical effect in
tended by those making them, (in spite of the importance that the princi
ple of initiative (cf. c. 1501) has in the canonical process), does not take 
place, it is always the judicial pronouncement that mediates between 
any petition by a party and the effect desired thereby when it makes its 
petition. This is done in order to admit the petition ( cf. c. 1505), as well as 
for the defendant to defend and reply ( cf. c. 1507), in order to establish the 
joinder of issues (cf. c. 1513), in order to bring proofs to the process (cf. 
cc. 1526ff, passim), as well as to publish them, reach the conclusion of the 
case, admit new proofs or formulate the ultimate pleadings ( cf. cc. 1598-
1605). 

Although the principle of initiative is present throughout the entire 
process, it is the judicial statements of will that produce the procedural 
changes promoted by said initiative as well as the advances requested for 
the process to develop. Additionally, although there are certain conces
sions to the principle of the disposition, the effects intended by the 
petitions of the parties do not take place until the ad hoc judicial pro
nouncement (cf. cc. 1524 § 3 and 1636). 

Lastly, c. 1452, the establishment of norms of judicial conduct char
acteristic of the process inspired in the principle of inquiry, with initiatives 
and even substitutions of the judicial body in the event of negligence by 
the parties, demonstrates even more the importance that judicial pro
nouncements have in the canonical process. And that which is stated re
garding the process when it is handled in its first stage of cognizance 
likewise applies to the second stage and the last instance, if any ( cf. 
c. 1640 ), as well as in the presentation, development, and resolution of 
special challenges of total reinstatement (cf. cc. 1645-1648), nova causae 
propositio (new presentation of the case) in processes on the status of 
persons (cf. c. 1644), and for the querela nullitatis (plaint of nullity, cf. 
cc. 1624 and 1626). In fact, although this latter case may be proposed to
gether with the appeal ( cf. c. 1625), taking into account the terms that the 
CIC grants for its autonomous exercise (cf. cc. 1621 and 1623), it can also 
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be described as a special appeal because, through nullity, the same actual 
adjudged matter resulting from the judgment being challenged can be sec
ondarily affected. 

3. Judicial pronouncements do not exhaust the activity of the body 
of justice 

Statements of will set forth in judicial pronouncements constitute 
the first and fundamental manner in which judges and tribunals act in the 
process. Nonetheless, this does not prevent organs of judicial power from 
performing other acts in the process, which acts have come to be called 
real acts . They are acts with the presence of the judge that can be receipt 
of the will of the parties, receipt of proofs presented in his presence, at 
times with active postures being adopted, others being merely passive, 
sometimes for investigation, at other times mere hearings. These may be 
in connection with the parties or with their advocates, or with regard to 
witnesses, or to experts (to analyse each case, for these various purposes, 
cf. cc. 1530 , 1535 , 1544-1545 , 1548 , 1559 -1563 , 1569 § 2 ,  1570 , 1578 § 3 , 
1582,  1604 § 2). 

4. General scope of the canons of this tit. VII 

It bears emphasising that, in general, the canons mentioned thus far 
belong to part II , sec. I of book VII , that is, to the same part that is in
cluded in tit. VII, now under discussion. Therefore, one could believe that 
what has previously been set forth only applies for the classic prototype of 
the ordinary contentious trial and not ,  for the processes included in 
part II, sec. II, the oral contentious trial, or for the special trials of parts III 
and IV. Nothing could be further from our intent, given that the provisions 
of tit. VII, under discussion, equally apply for all canonical contentious tri
als, ordinary, oral, or special. Although the latter may have some particu
lar norm that refers specifically to real acts of the judicial organ, as well as 
its declarations of will, or the manners and times in which judicial pro
nouncements are made, these peculiarities do not detract from the overall 
nature of this tit. VII. 

In fact, this occurs in the oral process with the hearing act ( cf. 
cc. 1662, 1663 § 1, 1668) as well as in nullity of marriage cases included in 
the documentary process (cf. cc. 1676, 1677 §§ 2 and 3 , 1681, 1686, 1688). 
One should not forget, however, for these purposes, the broad force of ex
press application enjoyed by the canons on the ordinary contentious trial, 
when there is no distinct specific norm, for the oral contentious process 
( cf. c. 1670 ) as well as for special trial for nullity of marriage ( cf. cc. 1690-
169 1). This latter trial, as is well known, is the process occupying the 
majority of the overall activity of the judicial organs of the Church, except 
that of the Signatura. 
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The broad application of this tit. VII to judicial pronouncements in 
general, as we have mentioned, would have made it advisable to have 
common norms therefore, perhaps adding a new title to part I of book VII, 
to be applied in general to all processes. And the same could be said of 
other procedural acts such as those resulting from the canons regarding 
citations and notifications, as well as the general principles in connection 
with the proofs. The CIC has preferred to follow different criteria. Instead 
of dedicating another title to procedural acts in general, in the canons of 
said part I has been found a very complete ordinary contentious process 
that can also serve as a model for the procedural conduct of the remaining 
types of processes that are regulated, in which reference will be made in 
principle to the provisions in said canons of part II (provided that juridical 
operator does not find any particular or special applicable norm). In this 
way, the so-called ordinary contentious trial of part II, sec. I becomes a 
complementary general norm, inevitably and constantly applied, in the re
maining procedural types established by the CIC. 

5. Types of judicial pronouncements 

Judicial pronouncements may be, in the first place, ex officio, when 
they proceed from judicial initiative, of which there are the least in the ca
nonical process. They can also originate from what is usually called, in 
procedural terms, at the request of the party, that is, when required by 
specific requests formulated at the beginning or during the development 
of the case by the litigants. This is an initial criterion for classification, 
concerning the source originating the same procedural act. 

However, acts promoted on the initiative of the parties can have di
verse meanings, according to whether the judicial body admits or rejects 
the request. A significant example of these procedural methods is offered 
by c. 1505 § 1 ,  when it provides that "Iudex unicus vel tribunalis collegia
lis praeses . . .  debent suo decreto quam prim um libellum aut admittere 
aut reicere. "  From this it can be concluded that judicial pronouncements, 
(not only decrees, as could be understood from a literal interpretation of 
c. 1505 § 1 ,  which is explained in its own context), when made at the re
quest of the party, can , in turn, admit what is requested; or reject if it does 
not agree to what is asked. 

The most traditional classification of judicial pronouncements is 
based on the manner in which that statement of will is issued. In all orders 
of procedure there are forms of greater or lesser solemnity. The selection 
of one form or the other does not result from a mere choice or the discre
tion of the judicial organ, but from the greater or lesser importance of the 
role of the pronouncement. The form is determined by the importance 
that the judicial resolution is going to have for the object of litigation, for 
the parties, or for the procedure activity itself that is carried out in the 
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process. These variations on judicial pronouncements do not lie, there
fore, merely in the form adopted, but rather precisely in the form required 
by the significance of the juridical matter handled in the judicial resolu
tion. 

For the more important pronouncements, the CIC uses the word 
judgment (cf. c. 1607). Without prejudice to what is set forth in the spe
cific commentaries on the canons of this tit. VII, the following should now 
be set forth: 

-judgments may fall into two different categories, according to the 
object of litigation submitted to judgment and resolution: a) definitive 
judgments that resolve the question of law, called in c. 1607 the "principal 
case;" and b) interlocutory judgments, that decide incidental matters that 
the judge, when admitting them, decides from the beginning to resolve as 
a judgment (cf. c. 1589 § l); 

- judicial pronouncements of less importance, because they resolve 
incidental matters of a merely procedural nature, are designated under the 
name of decrees. Not all decrees are the same, because we find: a) those 
containing mere orders, such as those that expedite the case or those or
dering citations, etc., which are decrees without the need for a legal foun
dation, mere procedural orders; and b) decrees with a legal basis, 
requiring an explanation of the legal reasoning (cf. c. 1617). All decrees 
are also considered interlocutory decrees, because they never resolve the 
claims making up the main issue. 

Canon 1618 indicates one more category, common to decrees and in
terlocutory judgments. The distinction refers not so much to their com
mon interlocutory nature as to the effect that these pronouncements can 
acquire in connection with the judicial decision that may be pronounced 
in the future in relation to the question of law or main issue, and on which, 
in some way, they can determine or prevent the final pronouncement as its 
secondary effect. 

Consequently, the following are the distinctions that the CIC also 
sets forth: a) interlocutory judgments or decrees with the force of a final 
judgment, when they prevent or put an end to the trial or an instance 
thereof; and b) interlocutory judgments or decrees lacking the force of a 
final judgment. 

Without prejudice to the specific commentary of c. 1618, it can also 
be noted that the force of a definitive judgment or, rather, the definitive ef
fect of interlocutory judicial pronouncements does not restrict, in our 
opinion, those that end the trial or the instance. Therefore we must con
sider other incidental matters the judicial pronouncements of which may 
have a given final effect that will determine in some way, later, the judg
ment pronounced in the case in chief. Article 214 § 2 of PrM offered us a 
concept of final force of the interlocutory judgment or decree that retains 
all its value: "quum gravamen inferant quod non potest per definitivam 
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sententiam reparari. "  As an example it indicated the hypothetical situa
tion of a judge rejecting evidence that could truly influence the judgment 
to be pronounced. 

Canon 1618 tries to anticipate, without differentiating between inter
locutory judgments and decrees that have the force of a final sentence, 
any event that could take place, without the possibility of legal measures, 
which would result in a judicial pronouncement with definitive effects, 
without being limited to what form of pronouncement is selected, at the 
initiation of the incidental proceeding, by the judicial organ. The provi
sions of the CIC consider more the effect of the pronouncement than the 
judicial form chosen for its issuance. This option by which the CIC is de
cided has major importance with respect to the possibility of resorting to 
an appeal against said pronouncement, given that judgments and judicial 
decrees that are effective, or have the force (as stated in c. 1629 , 4°), of a 
definitive judgment, are susceptible to appeal, while when they lack that 
effectiveness, they are not subject to appeal through ordinary means. 

It seems unnecessary to state the following, but it is clarified in order 
to avoid misunderstandings. When c. 1618 determines that there are de
crees that have the force of a definitive judgment, it departs from the sup
position that they are decrees based on law, of those which c. 1617 
requires that motiva exprimant. Should we at any time be faced with a 
decree without a legal basis with that definitive force, rather than appeal 
against it, it would be necessary to move for its nullity through a querela 
nullitatis, applied by analogy with c. 1622, 2 °, also related to the require
ment of c. 124 § 1 for the existence of a valid juridical act. Among others, 
these are: that the elements essentially constituting that act be present, 
the jurisprudence of the apostolic tribunals is well-known, whereby they 
have declared null the decrees confirming the nullity of marriage, pursu
ant to c. 1682 § 2, when they lacked legal bases. 

6. Common structure of judicial pronouncements 

Each type of judicial pronouncement has its own structure. And not 
only an external structure or juridical form that it must adopt for its issu
ance, but also an internal structure, belonging to the spirit of legality that 
must inspire all judicial procedure. At times the distance between one 
type of pronouncement and another may seem, depending on their impor
tance in the process, so great that they lead one to believe that there are 
no similarities between them. However, inasmuch as all these pronounce
ments come from abody of the judicial power designated by the legislator 
to carry out the task of administering justice in the Church and, at the 
same time, with all of them partaking of the same character, (statements 
of will of the judicial organs formulated in a legal form), one can conclude 
that what formally and intrinsically seem so different to us nonetheless 

1447 



cc. 1607-1618 Bk VII. Pt. II. Sect. I. The Ordinary Contentious . . .  DE DIEGO-LORA 

enjoy some common elements that give the full and comprehensive di
mension of what should be understood at least as constituting the juridi
cal act called the procedural pronouncement. Let us then proceed to 
indicate both levels, the extrinsic or formal level of the judicial pro
nouncement and the intrinsic level, that constitutes it as such. 

a) Formal structure 

The formal structure, because it is the external clothing with which 
the judicial pronouncement is made, allows wide variations according to 
whether it is a judgment, a reasoned decree, or a mere procedural decree. 
It is sufficient to refer to cc. 1611-1613 and 1617, and to the commentaries 
on these canons. However, we can find some elements common to all 
these judicial pronouncements: 

1 °) There is a need for ajuridical form, whether it is the legal form, 
if it was thoroughly described by the legislator, as occurs with judgments, 
or whether it is the minimum form established by the legislator, as occurs 
with decrees, There may be a need also forjuridical reasoning if the nature 
of the decree so requires, or just the order, if the decree is merely proce
dural (cf. c. 1617). 

2 °) Another formal requisite is the jurisdictional competence, at 
least the absolute one, of the judicial body making the pronouncement. 
The provisions of c. 1620 , 1 °-2 ° for the judgment inevitably include every 
judicial pronouncement in that they discuss absolute nullity, in the event 
of the defects indicated. 

3 °) Every pronouncement must be issued within the process, be
cause any decision adopted by the body of judicial power outside of the 
process and not incorporated therein is an act that, although juridical, 
would not be an act of the process. The same occurs with mandates of 
proxies or advocates which, although they were executed in the presence 
of a notary for the purpose of being used in the process, it would not be an 
authentic mandate for the judge or tribunal until said mandate is duly sub
mitted before them (cf. c. 1484). This reference is only to be used as an ex
ample, c. 14 72 is the one requiring written evidence of all judicial acts, 
such that the old procedural principle quod non est in actis non est in 
mundo is established. Additionally, for all acts in hearings, which can be 
limited to being only real acts, before a judge or tribunal, it is required, 
under notice of nullity ( cf. c. 1437 § 2), that a record be drawn up and 
signed by a notary, be they oral reports in the ordinary contentious trial or 
acts of a hearing in an oral contentious trial, in which there are usually 
verbal judicial pronouncements ( cf. cc. 1661 and 1668 in connection with 
c. 1664). Every judicial pronouncement, albeit set forth in the record, or 
drafted independently and incorporated into the procedural acts, will have 
to give notice from the body issuing it, in order that its jurisdiction and 
competence be recognized, and it also must set forth the specific process 
to which it belongs, outside of which it lacks all juridical cause. 
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4 °) Also the date with the day, which must indicate the month and 
year in which the pronouncement is issued, as well as the place in which it 
was made (cf. cc. 1612 § 3 and 1622, 4°). This is a formal element that must 
be recorded in writing in every judicial pronouncement. 

5°) All judicial acts require the signature of those who have partici
pated in the acts that are recorded, along with the signature of the notary 
attesting the content of the records ( cf. c. 14 73). This requirement is even 
more appropriate for judicial pronouncements, acts of the judges and tri
bunals, or their delegates or auditors as applicable. This is expressly re
quired by c. 1612 § 4 for the judgmen,; and c. 1622, 3 ° indicates nullity, 
albeit remediable, incurred by its omission. We can also add the threat of 
nullity of c. 1437 § 2 for the lack of authentication of acts by the notary if 
he did not sign them. Just as c. 1612 applies to every judgment, even if it is 
not pronounced in an ordinary contentious trial, the requirement for certi
fication, which means the signature identifying the author and the official 
authenticating it, of any judicial pronouncement makes the pronounce
ment liable to be found null in the event of omission. 

6 °) Judicial pronouncements, lastly, must be made by the judicial 
body that is competent within the territory of its jurisdiction. Only in the 
hypothesis of c. 1469 could there be judicial action extra territorium, but 
the judicial body is subject to the conditions established for this purpose 
by said canon. 

b) Intrinsic structure 

If every judicial pronouncement requires a formal structure that is 
manifested externally, the procedural act, as every juridical act, must also 
consist of some intrinsic elements. It is worth noting c. 124 § 2 when it es
tablishes the presumption of validity referring to the so-called external 
elements, which means that every objection caused by essential deficien
cies or defects of the internal elements must be demonstrated in the re
spective procedural adversarial action. These internal elements common 
to all judicial pronouncements are, in our opinion, the following: 

1 °) They must be congruent with the juridical situation in which they 
are pronounced. For the judgment, this need for a consistent response is 
particularly required by c. 1611, 1 °. It would be improper due to its irrele
vance, for said requirement to not also be required for decrees, be they 
merely procedural or reasoned in law. 

The consistency of the decision with that which is requested by the 
party, or with the situation that ex officio deserves to be resolved by the ju
dicial organ, is the one condition sine qua non of all judicial pronounce
ments. Neither the judge nor any tribunal could be thought to be able to 
issue arbitrary pronouncements outside the function that the specific pro
cess intends when the complaint is accepted, and later when the formula
tion of the issue is established (cf. c. 1513). Neither the pleas of the parties, 
the evidence presented, nor the judicial pronouncements can be presented 
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or take place outside the claim set forth and the specific incidences arising 
as a consequence of the development of the process, because the process 
is intended to serve this claim of the parties or, once the complaint is an
swered, to serve the answer in justice to the issues formulated. 

2 °) Every judicial pronouncement must have its juridical "ratio. " 
This requirement is certainly evident in c. 1611, 3 °, when it requires that 
the judgment express the reasons or motives of law and fact on which the 
dispositive part is founded. But this same requirement, to base the dispos
itive part of the reasoned decrees on law and on the disputed and proven 
facts, is the reason why it is imperatively provided (vim non habet, ac
cording to c. 1617 ) that when decrees are not merely procedural, they 
must include, at least briefly, their reasoning. 

This reasoning, which is its juridical reason, must also be present in 
merely procedural decrees, that is, the purely technical decrees and those 
that expedite, although they do not need to be reasoned. The express man
date that these decrees do not need to have an established basis, is not 
made because they could lack a juridical ratio , but because, due to the 
simplicity of the decree and its minor importance, only of a procedural na
ture, they find their jus tification directly in canon law itself, with which 
the initiation and the continuation of the procedure must comply at all 
times. 

Reasonableness, especially valued in the CIC for custom (cf. c. 24), 
as indicated by doctrine, "implies that a customary norm should be in con
sonance not only with the principles of divine law, but also with what clas
sical law referred to as 'the core of ecclesiastical discipline;' i.e., the 
essential elements of canonical control over the matter which custom 
serves to modify, complete, or qualify."1 This doctrine is absolutely appli
cable to every judicial pronouncement, that, when issued for a given pro
cess and known subjects, and receiving the application of law in justice, 
must include this required rationale. This rationale belongs not only to the 
requirements of the canonical custom, but is also required for any type of 
pronouncement, inasmuch as, by being juridically binding on certain of the 
faithful, it must be made pursuant to said requirement of reasonableness. 

3°) Every judicial pronouncement must have a dispositive part (cf., 
by analogy, cc. 1611, 3 ° and 1612 § 3, expressly referring to the judgment), 
in which an obligation is imposed, the occurrence of a given legal effect is 
declared, or at least a mere situation of fact or law is recognized, be it ma
terial or merely procedural, as a verification of something that has oc
curred previously. A judicial pronouncement is not understood to be the 
issuance of a mere opinion of the judge or tribunal, or as the practice of 
counselling or advisory work. The judicial organs issue juridically binding 
pronouncements for their recipients, and they must be clear, precise, set 

1 .  P. LOMBARDfA, commentary on c. 24, in Pamplona Com. 
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forth in that "dispositive part, " such that the decree or judgment is im
posed on the recipients, normally parties to the matter, but also even third 
parties, such as witnesses, experts, etc. They must know also what is re
quired of them, and what the realities and obligations to which they are 
subjected are. 

4 °) Lastly, judicial pronouncements must be issued with awareness 
of what the body is doing and freely. 

For juridical acts in general, cc. 125 and 126 establish a system of 
nullities and rescissions when their actors lack, for various reasons, those 
qualities characteristic of every act that allow them to be described as 
properly human, and with more reason, said requirements must be de
manded for the juridical act. For the definitive judgment, the legislative 
requirement is even stronger, because all coercion exercised over the judi
cial organ, according to c. 1620 , 3 ° , coming from force or grave fear, 
causes irremediable nullity. Equally reasonable, this sanctioning precept 
of nullity must affect the interlocutory sentence and every type of decree, 
whether or not it is reasoned in law. 

The same does not apply, however, to ignorance or error in any state
ment, because these phenomena of defect, affecting the knowledge with 
which the judgment was pronounced and not the intent, are refutable. 
They are refutable not through remediable or irremediable nullity, (this 
latter could be the equivalent to rescission in some way), but through an 
appeal restitutionis in integrum, provided that, with manifest injustice, 
the objective circumstances of nos. 1 °-3 ° of c. 1645 § 2 are present, which 
may result in the judicial body being found in ignorance or in error. 
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Causa iudiciali modo pertractata, si sit principalis, defi
nitur a iudice per sententiam definitivam; si sit incidens, 
per sententiam interlocutoriam, firmo praescripto can. 
1589 § 1 .  

A principal case which has been dealt with in judicial fashion is decided 
by the judge by a definitive judgement. An incidental matter is decided by 
an interlocutory judgement, without prejudice to can. 1589 § I. 

SOURCES: c. 1868; NSRR 135 § 2 ;  PrM 196 § 1; PAULUS PP. VI, Alloc., 8 
febr. 1973 (AAS 65 [1973 ] 100-103) 

CROSS REFERENCES: cc. 135 § 2, 1501-1502 , 1504-1505, 1587 , 1589 
§ 1, 1590 § 1, 1608 § §  1,2 et 3 ,  1611,1° et 3°, 1612 
§ 3 ,  1617-1618, 1620 ,8°, 1639 § 1, 1668 

COMMENTARY ------

Carmelo de Diego-Lora 

I. All judicial pronouncements are statements of will formally ex
pressed by the judges or tribunals, and for pronouncements of greater im
portance the CIC uses the word judgment (see introduction to tit. VII). 
This word is well-established in canonical tradition, of Roman origin, ex
pressing a solemn pronouncement formulated by the judge, at the conclu
sion of the hearing of the case, regarding the object of the process, 
definitively resolving the issue presented to him by the litigant subjects, 
normally referred to as the parties. 

The judgment is thus presented at the completion of the hearing of 
the case, and this is the final and definitive act by which the judge states 
his will that is binding on the parties, as well as the judge himselfwho pro
nounces regarding the object intended. 

But, in turn, the judgment gives rise to another phase that follows, 
called the "execution of the judgment", which, in the canonical system has 
a predominantly administrative character. Before the judgment, the entire 
process has unfolded, beginning with the first act of initiative by which it 
is started. After the judgment, there are all the activities intended to put 
into effect the content of the statement of will of the judge, set forth in the 
form of a judgment. 

The process is conceived in the CIC as an acknowledgment and final 
decision regarding an issue raised between the parties (c. 1502 uses the 
term dispute, although it might not exist if the respondent submits to the 
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claim of the petitioner, which attitude is referred to in procedural doctrine 
by the term a plea of "nolo contendere"), which arises from a claim ac
tion by one subject with regard to another, and which uses its effective
ness within a given juridical system. This claim is made before abody 
especially instituted to handle this type of claim. In the canonical system, 
these organs are those possessing juridical power in the Church and exer
cising it in accordance with the provisions of c. 135 § 2. Once the claim to 
an action is filed on the initiative of a subject having rights in this system 
(c. 1501), the judge must proceed to either admit or reject it (c. 1505), and 
this decision depends to a large extent on whether that claim to an action 
meets the requirements for the petition established in c. 1504. 

If the judge admits the petition, the so-called period for presenting 
the case begins. All proceedings take place hereafter in connection with 
the central focus of the process, which is set forth in the formulation by 
the judge of the dubium vel dubia (c. 1513). Once the respondent has 
been notified of the process, whether or not they appear, any questions 
raised by the judge shall determine all the subsequent pleas by the parties, 
and all evidence proposed and presented. The same statement ( or state
ments) of will contained in the judgment shall also be determined by the 
question (or questions) raised by the judge, who must respond to each of 
them (c. 1611, 1 °). 

2. These questions actually constitute the object of the process, but 
it is not an object and nothing more, rather, it is an object with a given ju
ridical cause or causes, which define and model in a certain manner the 
very object of the process. As soon as the judge has admitted the claim of 
a party, we have a legally-based juridical act, and all the weight of the re
quirements of c. 1504, 2° pertains herein, and it is explained that c. 1505 
§ 2, 4 ° orders the judge to reject any claim that lacks a foundation. It is not 
enough to seek to have nullity of marriage be declared, but that claim 
must be based on one of the causes of nullity established by law. Although 
nullity of marriage is simply requested, c. 1677 § 3 provides that the vari
ous chapters, or juridical causes if nullity is requested, by which the valid
ity of that marriage is challenged must be specified in the formulation of 
the doubt. For this same reason, art. 62 § 1 of the last organic and proce
dural Norms of the TRR, 1 improving the previous legal text and that of 
c. 1639 § 1, although only for causes of nullity of marriage, when it speci
fies the subject of the answer, states: An constet de matrimonii nullitate 
in casu, additis capite vel capitibus. And art. 58, in a general way, at the 
appeal stage states: Ponens decretum de dubio vel dubiis disceptandis. 

The cause petendi rests in such a way on the res of litigation (that is, 
on what we here designate as the object of the process), determining it, 
that the issue of the congruence of the judgment, which when missing can 

1. Cf. AAS 86 (1994), pp. 508-540. 
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make said judgment null (c. 1620 , 8 °), is closely linked not only to the ob
ject of the process, but to the cause or causes in the petition that serve as 
the basis. When considering the process, we move into the area of the rule 
of law, in which duly complying with the procedural forms entails guaran
teeing the rights of the parties and objectivity and success in deciding the 
just solution. Justice requested through the act of the claim, through con
crete petitions, must be reasoned in law in accordance with the alleged 
facts. Justice provided by the judgment equally requires this rational and 
juridical foundation (cc. 1611, 3 ° and 1612 § 3), which gives prestige, and 
provides authority to the pronouncements of the judgment. 

On this question, the relevance of the cause petendi regarding the in
tended object is essential, which in procedural doctrine gave rise to two 
tendencies, fundamentally safeguarding the rights of the parties to the 
process and the congruence of the judgment. One of them is the so-called 
doctrine of individualization, by which, closely inspired by the Roman 
action, substantial stress is placed on the juridical cause of the petition, as 
the basis of the ruling. And, in contract thereto, the doctrine of substan
tiation, which, stated simply, could be said to emphasize the facts. These 
facts cannot be changed after the evidence, because the law has already 
been acknowledged by the judge, who had to apply it according to the 
principle iura novit curia. They were the facts alleged by the parties that 
were unknown by the judge and had to be made known and proven before 
him, and then this doctrine of the juridical maxim narra mihi factum, 
dabo tibi ius is applied. It can now be stated that both doctrinal positions 
have been interpreted within some limits of restraint, each being tem
pered, especially in the canonical system, by the prevalence of the aim to 
find the truth, which is what justifies the intention. 

With respect to the petitum or petita of the petition, the judgment 
must be pronounced in favor of these petitions or acquit them, although 
the judgment may also be partly in favor of the petition and partly acquit
ting, according to the moral certainty acquired by the judge regarding the 
allegations and evidence (c. 1608 § §  1 and 2). If that moral certainty is not 
reached regarding the petitions of the party making them, the judgment 
must be an acquittal (c. 1608 § 4). 

3. Regarding the above, the judgment that, once heard or at least le
gitimately cited on the respondent (or respondents), resolves with its pro
nouncements (that are duly reasoned in law according to the proven 
facts), the requests of the petition, giving an answer to each of the ques
tions formulated in the joinder of the issue, is the definitive judgment. It 
is defined in c. 1607: a formally expressed statement of will by the judge, 
by which he decides the case in chief. 

If the judgment affirmatively answers those formally presented is
sues, agreeing to the prayers of the petition, which is where the claim is set 
forth, it is called an admitting judgment. If, on the other hand, the request 
is not admitted ( c. 1608 § 4) it is designated a rejecting or acquitting 
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judgment. This is the first and most basic classification of the definitive 
judgments. At any of the instances at which these judgments are issued, 
the so-called meritum causae is judged, and all issues presented in the 
process are definitively decided. And the strength thereof determines the 
effectiveness of the res iudicata. The definitive judgment can also be, as 
we have already indicated, partially admitting if there were more than one 
question formulated in the litis contestatio, by which it will be acquitting 
with respect to those not admitted. 

Totally or partially admitting judgments can be classified accord
ing to the content of the claims to which they respond affirmatively in 
a) merely declarative judgments, or statements of juridical verification, 
as they have sometimes been designated by procedural doctrine; b) con
stitutive judgments, inasmuch as they modify the previous juridical situa
tions submitted to the process. These judgments, as their effect is to 
create new juridical phenomena and situations, modify them or terminate 
them, are called respectively,constitutive judgments of juridical creation, 
modification, or termination. Last, there are conviction judgments, 
when their pronouncements determine obligations ( c. 1611, 2 °) to be ful
filled by the losing party, which may be giving, doing, or not doing some
thing. 

4. As well as definitive judgments, c. 1607 introduces a second cate
gory, called interlocutory judgments, which take place when, in the han
dling of a case in chief, an incidental matter arises therein, and the 
judgment form is used. 

One last phrase is added to this canon: firma praescripto c. 1589 
§ 1 .  This phrase was not found in the text of the first schema. It was added 
with the placet of all the consultors in the session of December 12 , 1978. 2 

It was the way of providing the new canon with a text that was in c. 1868 
§ 2 CIC/19 17 : Ceterae iudicis pronuntiationes "decreta" vocantur. 
Frankly, it did not seem very necessary to retain this last text in the new 
body of law, especially because this same text is stated in c. 1617. How
ever, there was an attempt to introduce the reference to c. 1589 § 1, per
haps to avoid the belief, with only a reading of c. 1607 , that all incidental 
causes would be resolved with interlocutory sentences, in contrast to the 
provisions of c. 1589 § 1, that, depending to their gravity, they should be 
resolved by judgment or by decree. In this way, the consultors avoided a 
potential ambiguity that could have led to a flagrant contradiction within 
the same Code. We believe that the correction was well-conceived, al
though perhaps not entirely necessary, especially taking into account not 
only c. 1617 , but also c. 1618. In conclusion, it could be said that c. 1607 
rather provides, in this second aspect, that when an incidental cause is 
decided by a judgment, it is called an "interlocutory judgment. " Its for
mulation, in fact, has been made along the lines of the development of the 

2. Cf. Comm. l (1979), p. 138. 

1455 



c. 1607 Bk VII. Pt. II. Sect. I. The Ordinary Contentious . . .  DE DIEGO-LORA 

case in chief, adapting to a very specific issue, that requires a differenti
ated resolution prior to the one that will resolve the case in chief (c. 1587). 

Nonetheless, there are certain gray areas that should be pointed out. 
We must indicate that, in fact, the difference between a definitive judg
ment and an interlocutory judgment generally corresponds to the distinc
tion and characteristics just indicated. Also, however, certain phenomena 
could arise with some complexity in these same resolutions, which may 
be described as of a mixed nature. They are phenomena such as those in
dicated by Della Rocca, 3 for example: the interlocutory judgment that has 
the force of a definitive judgment if it decides an incidental issue that al
lows the process and the positions of the parties to continue unchanged, 
but decides a matter that can later influence the decision adopted in the 
definitive judgment, as can occur with a denial of evidence. In addition 
there can be an interlocutory judgment that decides on the defects of the 
process that lead to the nullity of the proceedings, This can also occur 
with a judgment on an incidental issue arising from a claim intended to in
validate all the proceedings due to a lack of procedural requirements, if 
the claim is accepted. 

From another point of view, it could be thought that ( and in judicial 
practice this phenomenon often occurs), once the all proceedings are 
ended, the judgment is denying the request in the petition without any pro
nouncement on the meritum causae. It can happen that this type of deci
sion is made because, at that time, formal defects, flaws, or deficiencies 
are found that would affect the nullity of the judgment or because the ac
tion taken suffers from defects in its exercise or in the configuration by 
which it was submitted, for which the judge is prevented from judging the 
issue of merit. Consequently, the pronouncement acquits the petition, but 
without the res iudicata being opposed to a new exercise of that action if 
it is presented with the necessary corrections. 

Although the pure categories are found in a majority of cases, they 
are not necessarily found in all. In these gray areas, with insufficiently dif
ferentiated mixtures, we can also find that lack of distinction set forth in 
c. 1618 between interlocutory judgments with the force of a definitive 
judgment and decrees with the same effect. In any event, the possibility 
that one incidental cause can be resolved by an interlocutory judgment or 
by a decree, depending on the gravity that the judge must evaluate a 
priori, this evidences something that does not go unnoticed by doctrine. In 
fact, what really justly deserves the name judgment is the one that truly 
must be called the definitive judgment, that is, the one that decides the 
meritum causae. The other decisions adopted by the judge throughout the 
proceedings that do not resolve the case in chief, do not seem to deserve 
the name judgment, because of their minor importance in the procedural 

3. F. DELLA ROCCA, Instituciones de Derecho Procesal Canonico (Buenos Aires 1950), 
pp. 304-305. 
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system. However, any objection like the foregoing can be discounted, be
cause the designation of judicial decisions as judgments or as decrees is 
still a terminological matter, based on formal reasons of greater or lesser 
solemnity. In a certain way it is also positive canonical legislation, as any 
other, that has in its power the authority to use one term or another as it 
deems it appropriate. 

The option favoring the interlocutory judgment in incidental matters 
of greater importance corresponds, however, in the positive text with the 
provisions of c. 1590 § 1, which provides that in these cases the incidental 
matter will be handled orally and decided by a judgment (c. 1668). With 
this, we find that the same legal text satisfies a consistent terminological 
requirement. 

Lastly, it should be noted that this judgment, if it is pronounced in an 
oral hearing pursuant to c. 1668, will actually be a definitive judgment. 
With the norm of c. 1590 § 1, it turns out that there will be oral proceed
ings that end in definitive judgments, while other oral proceedings, which 
handle incidental matters, will end with interlocutory judgments. 

Notwithstanding, it is worth recalling that the Code itself, from a for
mal point of view, has at all times intended that the rules for creating and 
drafting definitive judgments and for interlocutory judgments agree wher
ever possible (c. 1613). By maintaining, however, the concept of the inter
locutory judgment, we believe that perhapsc. 1618 should not, with issues 
as important as those described therein, indiscriminately refer to interloc
utory judgments and decrees (see commentary on c. 1618). 
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§ 1. Ad pronuntiationem cuiuslibet sententiae requiritur 
in iudicis animo moralis certitudo circa rem senten
tia definiendam. 

§ 2. Hane certitudinem index haurire debet ex actis et 
probatis. 

§ 3. Probationes autem aestimare index debet ex sua 
conscientia, firmis praescriptis legis de quarundam 
probationum efficacia. 

§ 4. Index qui earn certitudinem adipisci non potuit, pro
nuntiet non constare de iure actoris et conventum 
absolutum dimittat, nisi agatur de causa iuris favore 
fruente, quo in casu pro ipsa pronuntiandum est. 

§ 1. To give any judgement, the judge must have in his mind moral cer
tainty about the matter to be decided in the judgement. 

§ 2. The judge must derive this certainty from the acts and from the 
proofs. 

§ 3. The judge must weigh the proofs in accordance with his conscience, 
with due regard for the provisions of law about the efficacy of certain 
proofs. 

§ 4. A judge who cannot arrive at such certainty is to pronounce that the 
right of the plaintiff is not established and is to find for the respon
dent, except in a case which enjoys the favour of law, when he is to 
pronounce in its favour. 

SOURCES: § 1 :  c. 1869 ; PrM 197 ;  Prus PP. XII, Alloc., 3 oct. 19 41 (AAS 33 
[19 41]  421-426); PIUS PP. XII, Alloc., 1 oct. 19 42 (AAS 34 
[1942 ]  338-343); Prus PP. XII, All, 5 dee. 1954 (AAS 47 [1955] 
64); CPAC Reser., 28 apr. 1970, 21; I0ANNES PAULUS PP. II, Al
loc., 4 feb. 1980, 4-6 (AAS 72 [19 80] 174-176) 
§ 2: c. 1869 § 2 ;  PrM 197 § 2 ;  Prus PP. XII, Alloc., 5 dee. 19 54 
(AAS 47 [19 55] 64); I0ANNES PAULUS PP. II, Alloc., 4 feb. 
1980, 5 (AAS 72 [1980] 175) 
§ 3 :  c. 1869 § 3 ;  PrM 197 § 3 ;  Prus PP. XII, Alloc., 5 dee. 19 54 
(AAS 47 [19 55 ]  64); PIUS PP. XII, Alloc., 1 oct. 19 42 , 4 
(AAS 34 [19 42] 341-342) 
§ 4: c. 1869 § 4; PrM 197 § 4; Prus PP. XII, Alloc., 5 dee. 19 54 
(AAS 47 [19 55] 64); I0ANNES PAULUS PP. II, Alloc., 4 feb. 
1980, 7-9 (AAS72 [1980] 176-178) 

CROSS REFERENCES: cc. 124 § 2, 1060, 1061 § 2, 1437, 1452, 1462 § 2, 
1463, 1472, 149 4-149 5, 1502, 1504,1°, 1526, 1527 
§ 1, 1536, 1541, 1572-1573, 1579 § 2, 1585, 1592, 
1642 § 2, 1660, 1664 
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C OMMENTARY ------

Carmelo de Diego-Lora 

I. MORAL CERTAINTY OF THE IDDGE 

1. Paragraphs 1 and 2 of the canon ref er expressly to moral certainty. 
In the first place § 1 tells us that the judge must possess this moral cer
tainty. And he must have it at the culminating point of issuing the decision 
on the object of the process, dependant on the cause of action. And he 
must express it in the form of a judgment. 

Upon observation of § 4, we can see, in turn, that this moral certainty 
is necessary when it is a judgment for the petitioner. In § §  1 and 2 ,  al
though they do not expressly mention it, are considerations of the judg
ment that affirmatively answers the questions formulated in the joinder of 
issues, which usually results from the requests expressed by the petitioner 
in his plea. 

However, that moral certainty will likewise be required in the mind 
of the judge if he agrees with the counterclaim of the respondent, even 
when the respondent in his defense alleges peremptory exceptions based 
on facts requiring an answer from the judge (see introduction to part I, 
tit. V, De actionibus et exceptionibus� and its chap. I, De actionibus et ex
ceptionibus in genere; see also commentary on cc. 1462 § 2 and 1491). 
The procedure for a possible answer by the petitioner to the exceptions 
from the respondent, controlled by c. 1660 , is significant in this regard. In 
fact, at times one can foresee the possibility of judgments of dismissal, not 
due to a lack of moral certainty regarding the claims by the plaintiff pursu
ant to the situation described in § 4 of c. 1608, but because the judge ac
quired moral certainty with respect to the facts that the respondent used 
as the suppositions on which he based the exception. 

Except for the case of possible judgments for the respondent by vir
tue of moral certainty regarding the truth of the factual suppositions on 
which the alleged exception by the respondent is based ( as may occur, for 
example, if the payment exception, the statute of limitations exception, 
the adjudged matter exception, etc., is alleged and proven), usually the 
moral certainty of the judge is required for the judgment for the petitioner 
of that (the quid petitur of c. 1504, 1 °) which the plaintiff claimed in his 
complaint or the respondent claimed in the counterclaim, if it was duly es
tablished (cc. 149 4-149 5 and 1463). 

In fact, it is the statements of the parties that must influence the 
formulation of the dubium, because these statements are transformed into 
concrete pleas. And those statements will require proper evidence ( c. 1526 
§ 1) in order for the judge to acquire the necessary moral certainty 
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regarding them to correctly pronounce the judgment. Thus it is explained 
that c. 1608 § 2 provides that the judge must acquire moral certainty re
garding what is presented and proven. The allegations must be under
stood, for the purposes of evidence, as statements made by the parties, 
given that, as procedural doctrine acknowledges, negative facts are inca
pable of being proven, unless affirmative facts to the contrary are alleged, 
supporting the denial, in which case, said contrary affirmative facts must 
also be proven. We cannot take more time on this subject here, which be
longs to the study of proofs. 

2 . Therefore, those alleged and proven facts are the sources of moral 
certainty that the judge must obtain when pronouncing the judgment. It is 
with reason that every procedural system begins with the allegations 
phase, ( or the introduction of the case, as stated in canonical procedural 
terminology), which is followed, in its progress toward the judgment, by 
another phase or period of the offer and presentation of evidence. How
ever, it is possible that this may not occur, although this is not very com
mon. This evidentiary phase will not occur, because at those times the 
object of litigation can be based solely on juridical declarations, on the ap
plication and interpretation of law, which alone give rise to the dispute 
( c. 1502). In this case, the only source of the moral certainty will be the law, 
be it natural or positive , mainly canonical, its validity and application for 
the specific case, and also the problems of precedence of conflicting legal 
sources, and (not wanting to exhaust these possibilities), any issues arising 
on the interpretation of legislative texts. These matters will be presented in 
the process normally through the allegations of the parties, which will be 
formulated in the phase introducing the case, and will be elaborated at the 
end, immediately prior to the judgment, in the closing arguments. 

In our opinion, when c. 1608 § 2 sets forth the principle that moral 
certainty will be obtained by the judge on what is brought forward and 
proven, what it is affirming is his obligatory reference to what is brought 
forward and proven in the process itself in which the judgment must be 
pronounced. But at the same time, it imperatively excludes, as a source of 
moral certainty, any personal knowledge that the judge may acquire 
through means of information not confirmed in the process. If the judge 
wishes to obtain more information than that presented by the parties to 
the litigation, the CIC grants him the power to order evidence ex officio, 
pursuant to the provisions of c. 1452 . In order for this evidence to influ
ence the moral certainty, it must be presented and confirmed under legal 
authority in the process (c. 1437), and this is required for the ordinary 
written process (c. 1472) as well as for the oral contentious trial (c. 1664). 

3. Paragraphs 1 and 2 of the canon require moral certainty of the 
judge for him to pronounce judgment, at the same time that they provide 
for those sources from which that certainty must come. They do not, how
ever, attempt to define moral certainty. We will now discuss the manner of 
knowing what this required moral certainty is. 
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It must be understood that the moral certainty that the judge must 
obtain, as expressed by the very term, is certainly not a type of physical or 
metaphysical certainty, nor can it be confused with mere probability, or, as 
one procedural expert has indicated, mere psychological conviction, It 
must, rather, be supported by rules of logic and ethics, always starting 
from those objective data that are the claims of the parties and the evi
dence contributed to the process, be it at the initiative of the parties, or ex 
officio by the judge, and supported thereon. That moral certainty cannot, 
nonetheless, cease to be, as stated by Cabreros de Anta "a subjective state 
of mind."1 It is shown also to be an intellectual conviction of what is ob
jective and is deemed to be true, but it does not cease to be an estimation 
and, as indicated by Cardinal Lega, non est absoluta et perfecta sed rela
tiva, pro subjecta materia excludens probabilitatem erroris ("is not ab
solute and perfect, but relative, excluding the probability of error from the 
matter under discussion").2 To our understanding, that subjective mental 
attitude, that relative (and only relative) possibility of the truth that the 
judge must achieve, must always be corroborated, at least in each of its 
decisive declarations, by objective data confirmed in the proceedings, 
coming from allegations of the parties and objective evidence incorpo
rated into said proceedings. 

One very rigid interpretation of the principle of favor matrimonii, 
along the lines of art. 171 and art. 172 of the PrM, even led to the claim, by 
a sector of canonical doctrine, that it would be sufficient if there were 
only one reasonable argument or doubt, supported on a probable basis, 
for the judge to find for the validity of the marriage, although there were 
ten arguments indicating otherwise. 

In view of this uncertainty, because there were still conflicting doc
trinal opinions, Pius XII alluded, in his speeches to the TRR on two suc
cessive occasions, to the issue of moral certainty. 3 In sum, it might be 
believed that in the doctrine of the Pontiff, moral certainty has a positive 
part that excludes all reasonable doubt, which essentially distinguishes it 
from quasi-certainty, and a negative part, which allows the possibility of 
its opposite, with which it differs from absolute certainty. At times it can 
result from a multitude of indications and demonstrations that, each taken 
and assessed alone, cannot establish true certainty, and only taken as a 
whole prevent any reasonable doubt from arising in a man of sound mind. 
Therefore, it must not be a subjective certainty, based on instinct, or on 
mere opinion, or on personal credibility, rather, it must be an objective 
certainty, that is, based on objective reasons regarding the reality of the 
fact. In this way one would depart from the risk of excessive subjectivity 

1. s. ALONSO MORAN-M. CABREROS DE ANTA, Comentarios al C6digo de Derecho 
Canonico, III (Madrid 1964), p. 612. 

2. M. Card. LEGA,Comentarius in Iudicia ecclesiastica, II (Rome 1950), p. 934. 
3. Cf. PIUS XII, Alloc., October 3, 1941, in AAS 33 (1941), pp. 421-426; Alloc. , October 1 ,  

1942, in AAS 34 (1942), pp. 338-343. 
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in the formation of a value judgment. Therefore, the objective concept of 
moral certainty must always have as its basis a sure judgment, excluding 
all reasonable doubt. 

The doctrine of Pius XII also managed to consider that moral cer
tainty admits various degrees. By this it is understood, first, that the judge 
must be sure that he really has moral and objective certainty, such that 
any reasonable doubt against the truth of the fact is excluded. Then, once 
this certainty is acquired and achieved, normally any higher degree of cer
tainty is not sought, unless so demanded by the provisions of law in view 
of the seriousness of the norm. 

Thus, moral certainty is seen as an indeterminate judicial concept 
that the judge in his wisdom must specify in each situation, taking into ac
count, first, the objective data incorporated into the process, either in the 
form of allegations or of objective evidence. Second, there must be a de
gree of conviction such that with this objective data the judge could be 
said to acquire awareness of the objective truth in litigation, but which 
does not necessarily have to exclude a conclusion to the contrary. Last, an 
assessment must be made of that contrary possibility, according to 
whether or not it is supported by objective information. If not, it could be 
mere fear of making a mistake, personal impressions, definitively the bur
den of uncertainty that can weigh on decisions subjected to the risk of un
certainty coming merely from human discretion. 

Undoubtedly, if the doubt comes to be supported by objective data 
such as certain evidence as a whole, or conclusive proofs, a certain con
clusive proof or a certain agreement of indications favoring that doubt, it 
is possible to understand that conviction of the truth assessed by the 
judge will not deserve to be deemed reasonable. Prudentia iudicis, how
ever, in each case, would have to face the risk of possible error, if the 
truth declared has good logical, probative reasons not offset by others 
having at least the same or approximate value. Returning to pontifical 
doctrine, the judge must seek to make certain of the fact, such that what 
is a guarantee of the truth does not become, simultaneously, an impedi
ment to achieving it. 

II. EVALUATION OF THE PROOF 

1. The canon not only states that moral certainty is achieved by the 
judge through that which has been set forth and proven in the process, but 
also § 3 gives us the criteria that must be used in this evaluation of the 
proof. 

By relating moral certainty to proof, the canon is ref erring to moral 
certainty regarding the facts set forth in the process and to the proof of 
those facts. This commentary is not the place to set forth the doctrine of 
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proof, the object submitted to proof, or the means of proof, which already 
have their own place. It is enough to note for now that the instrument of 
proof hardly places us before the same thing that must be proven. The 
means of proof, even direct proof, only allows us an approximation to that 
res that must be known by the judge with certainty for him to find for the 
petitioner. Sometimes this is because the proof is of a critical nature, such 
as expert evidence or that of presumptions. Other times, it is because, al
though they represent a historic fact which is presented to the discern
ment of the judge, they are not the same thing that must be proven, but 
versions thereof, be they produced in a written form such as documentary 
evidence, or orally, by the interested parties themselves (in the cases of 
confessions and all other types of declarations by the parties), or by third 
parties outside the interests of the parties, as occurs with evidence from 
witnesses. At times they may retain material traces of the occurrence, for 
judicial recognition, but they are not identical to the act itself that oc
curred. 

Therefore, all proof that is presented in the process tends toward 
making the judge achieve moral certainty regarding the facts that suppos
edly serve to describe the object of the litigation, but only to the extent 
that the appraising faculty of the judge weighs them, regarding their au
thenticity, their accuracy, their authority as representation or as critical 
evaluations, according to the case. This critical, intellectual activity of the 
judge, with regard to the proof, is what is usually called the "evaluation of 
the proof." 

This special task, characterized by the evaluation of the judge re
garding the means of proof, and the result of judicial conviction regarding 
the truth, born by these means of proof, are not always left to the sole dis
cretion of the judge in the various procedural systems. The legislator may 
also present, from positive law, his own evaluations regarding the means 
of proof that it offers, and among them he can deem some as having 
greater authority, or higher guarantees than others, thus showing the reli
ability or lack thereof that those various means of proof have for positive 
law as accurate evidence of the truth of the facts that the parties want to 
be known when judgment is pronounced. 

Canon 1608 § 3 gives a good account of this latter action. It first re
fers to evaluation according to the conscience of the judge himself, and 
then it refers to the norms on the effectiveness of proof contained in the 
provisions of canon law. 

2. In principle, it could be said that the canonical evidentiary system 
is not what is usually called by procedural doctrine the "legal list" system 
of evidence. Although throughout the entire tit. IV of sec. I (book VII, 
part II), entitled De probationibus, certain means or instruments of proof 
are regulated, these are not the only reliable means in the canonical proce
dural system. Canon 1527 § 1 establishes a broader norm when providing 
that any proof may be brought to the process as long as it is useful for the 
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litigation of the case, and they are legitimate, that is, in accordance with 
the letter and spirit of the canonical system. 

However, repeated legal evaluations of proof are found in the CIC. 
This occurs, especially, together with other minor evaluations, in c. 1536 
for the judicial confession and other declarations by the parties; in c. 1541 
for public documents; for the witnesses themselves, in spite of the com
plexity of this evidence, and the lack of reliability now arising in this re
spect at this time, criteria for evaluation are given in cc. 1572 and 1573, 
although they are less rigorous in their effectiveness than the foregoing, 
and, lastly, the iuris presumption usually entails a favorable juridical eval
uation regarding its efficacy ( c. 1585). 

The canons just cited, some of which are binding with regard to the 
evaluation judgment they present, are provisions of a system for the legal 
evaluation of evidence, of Germanic origin, fundamentally inspired by ex
perience and the desire to introduce from the beginning, into juridical re
lationships, the ideal that juridical operators can act with the certainty of 
the results they seek to achieve when they utilize certain evidentiary in
struments. Thus there is an attempt to avoid contradictions in evaluation 
of the proof by the various judges, offering them some legal criteria that 
everyone must adopt. 

Canon 1608 provides, however, that the judge must evaluate the evi
dence according to his conscience, by which it seems that the canonical 
provision gives preference over the system of legal evaluation to what is 
called the system of free appraisal of evidence. This has a Roman-classical 
basis, is realistic, inspired by logical criteria of legal reason that demand 
that each case be resolved by the judge freely and independently of other 
cases, such that the solution may be different in view of the justice of each 
specific case. This system stresses the prominence and the prestige of the 
office of the judge, the uniqueness of each case, and it is based on the idea 
that the legal world cannot, with its norms, embrace the enormous com
plexity of life. At times, the overall evaluation of proof can offer the con
science of the judge a stronger certainty concerning each individual item 
of proof, regardless of how supported it is by legal evaluation. Moreover, 
the indications themselves, together with other instrumental means of 
proof, can acquire great evidentiary effectiveness. 4 

On a previous occasion, when studying issues related to evidence,5 

we wondered how to solve the conflict, if it arises, between appraisal in 
conscience by the judge himself and appraisal of the proof according to 
law. With more reason, this conflict intensifies when it is noted that 
c. 1608 § 1 requires that moral certainty be achieved by the judge himself: 

4. Cf. L. DEL AMO, La clave probatoria en las procesos matrimoniales (indicios y 
circunstancias) (Pamplona 1978). 

5. Cf. C. DE DIEGO-LORA, "La apreciaci6n de las pruebas de documentos y confesi6n 
judicial en el proceso de nulidad de matrimonio," in Ius Canonicum 7 (1967), pp. 529-573. 
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requiritur in iudicis animo moralis certitudo circa rem sententia 
definiendam; and § 2 says: Hane certitudinem iudex haurire debet ex 
actis et probatis. 

On the occasion to which we just referred, we decided, supported by 
doctrine and jurisprudence, in favor of the freedom of judgment of the 
judge, for the purpose of proposing more discretion for him, in order that 
the moral certainty of whoever is judging in conscience not be distorted 
by the imposition of evidentiary analysis made by law, as if the judgment 
were the work of the legislator and not of the judge. This could make it 
seem as if the judge were only an instrument for the mechanical applica
tion of positive law and not the author and person responsible for the jus
tice that the judgment, albeit subject to law, requires for each specific 
case. 

Therefore, we understand that the legal criteria of evaluation of the 
proof, that appear in the letter of the law as binding, are not really any
thing more than guidelines that should be taken into account, given that 
they are the result of juridical experience, and they are offered by the leg
islator as assistance and collaboration to the judge when he is pronounc
ing judgment. However, under no circumstances should they restrict or 
force his conscience to the extent that the judge could come to a position 
where he did not consider the judgment as his own, but rather the fruit of 
the law, which is what imposes the evaluation criteria. 

Consequently, these legal rules should serve as guidelines and work
ing material provided by the legislator, which is why the judge must take 
them into account when pronouncing the judgment. The judge must either 
rely on them completely, if the moral certainty that in conscience he ac
quires regarding the facts in dispute coincides with the sources of cer
tainty provided by the legal evaluation of evidence, or not follow them, in 
which case the judge must, in the reasoning of the judgment, show the rea
sons that have led him not to follow the established criteria of legal evalu
ation in the given case. 

In the new CIC, there is a very significant provision, which is c. 1579 
§ 2, a repetition of c. 804 of the CJC/19 17, which is intended for the judge 
in connection with expert evidence. This paragraph provides that when 
stating the reasons for his decision, the judge must state for the record the 
reasons for acceptance or rejection of the conclusions of the experts. This 
criterion definitely deserves to be also taken into account, in every judg
ment, when the judge is setting forth his evaluation of the evidence for the 
purposes of justifying how he achieved the moral certainty that led him to 
pronounce the judgment in a given way. In his grounds, the judge will ex
plain the reasons that have led him with a clear conscience to follow the 
legal criteria of evidentiary evaluation, or, if applicable, the reasons that 
have led him to apply what we could call "judicial discretion" justifying 
overlooking the legis criterion, substituted or conditioned by the hominis 
criterion, at the discretion of the judge. 
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Knowing how to explain the reasons justifying not following the 
legal criteria in a given case, thus affirming the freedom of judgment with 
a clear conscience of the judge, shows the value that epieikeia must have 
in a given situation, and in turn asserts the strictly judicial nature of the 
judgment, the relevant function of the exercise of the potestas judicialis 
in the Church. In this way, respect for the law is preserved, as shown in 
the reasoned explanation, but at the same time it highlights the honor de
served by the conscience of the judge, who is the true author of that norm 
in the concrete case that is the judgment. In the end, he is the one who 
must achieve moral certainty and judge if, according to human wisdom, 
there are reasons to the contrary, such that the instrumental law of the 
evaluation of evidence does not apply in the specific case, precisely, in the 
service of justice what has been taken into account when the judgment is 
formally pronounced. 

III. SENTENCE OF DISMISSAL 

1. Although § 4 provides that if the judge does not achieve moral cer
tainty that the right of the petitioner is according to law, conventum abso
lutum dimittat, the concept of a sentence of dismissal has a more general 
scope than the sentence of acquittal. 

It absolves the person from those obligations that the claim of the 
petitioner wishes to impose on him with his claim, and this in fact occurs 
when the petitioner files with the judge a claim for a penalty on the re
spondent. But this acquittal of the respondent does not occur in sentences 
with claims that were merely declarative or constitutive, that is, when the 
petitioner does not seek to have the respondent give or pay something ow
ing; to do something, to adopt some conduct; or to refrain from assuming 
some conduct that has not yet been adopted although it was the intent, or 
to continue with the conduct that had been adopted and that should be 
abandoned as a result of the judgment. 

Therefore, when the claim of the petitioner is not accepted, all sen
tences are included within the terms "sentence of dismissal, " however, 
not all can be called "acquittals," although they also do not accept what is 
claimed. This last phrase particularly contemplates the respondent with 
regard to the petitioner's claim, when this claim is for a penalty. The term 
dismissal, on the other hand, contemplates the judgment, not from the re
spondent, but from the petitioner's position when his claim is not satis
fied, regardless of its content, thus its broader scope. Therefore, rather 
than speaking of the acquittal of the respondent, which is what § 4 does, in 
practice, it is usually the acquittal of the claim that is referred to, transfer
ring to the claim the expression that truly referred to the respondent in 
penalty judgments. 

1466 



DE DIEGO-LORA Tit. VIL The Pronouncements of the Judge c. 1608 

With this explanation, we would like to make it clear that the legal 
text has personalized in a very noticeable way the issue of the judgment 
that acquits the claim, because the judge does not reach the necessary 
moral certainty that would allow him to agree to the requests contained in 
the petitioner's claim. In this way § 4 stresses the idea of a conflict, in the 
litis set forth between the parties, when in fact that lack of moral cer
tainty to agree to what is claimed can occur outside of the conflict, with
out the respondent having appeared on the record and with his being 
declared absent ( c. 1592). And it can even occur if he has appeared in the 
proceedings and does not object or he capitulates, but the judge(inasmuch 
as they are matters related to the public law of the Church, or due to fear 
of fraud as a result of complicity between the parties), finds that what is 
claimed must be proven (cc. 1452 and 1526 § 2 ,  1 °). 

In fact, as we have seen, the lack of necessary moral certainty in the 
mind of the judge given as a reason why he pronounces a sentence of dis
missal is directly related to the very claim of the petitioner, not to the fa
vorable situation that said dismissal would create for the respondent. 

The preceding statement must lead us to another issue raised by § 4 
of the canon. In it, the lack of moral certainty in the mind of the judge is 
presented in connection with the right of the petitioner. On this point, the 
canon supports the wording of c. 1491: if an action has been exercised, it 
is because there is a prior right. This right, then, will be the one that has to 
be proven in the process and, if there is a finding for the petitioner, it will 
be because the judge acquired moral certainty according to what is 
brought forth and proven. If he has not achieved it, the sentence will be a 
dismissal. 

However, the action, because it justifies the process and the judg
ment, does not in every case arise from a prior right of the subject exercis
ing it, which would justify its exercise. It can arise from that right, but it 
can also occur that the right, the protection of which is being sought, does 
not deserve the juridical protection of the action, or that the action origi
nates directly from situations in which an injustice is suffered and the sub
ject suffering it deserves to be granted the power to act before the judicial 
organs, seeking the protection that they give him. That is, a procedural 
right should not be confused with procedural action or the right to claim 
justice before the courts (for a more extensive explanation of the subject, 
see the introduction to tit. V, De actionibus et exceptionibus, and the com
mentary on c. 1491). 

2. The question that we really have to finally ask has to do with the 
object on which the judge must achieve moral certainty in order to find for 
the petitioner. 

Moral certainty does not concern only the facts that serve as the as
sumption for the exercise of the action, although that certainty must be in
corporated into all of the knowledge that the judge must acquire on the 
object of the litigation. 
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According to the wording and order of the various paragraphs of 
c. 1608, what is said in §§ 2 and 3 seems to infer that the moral certainty of 
the judge only rests on the factual elements that need to be proven for the 
finding to be for the petitioner, such that, when this certainty is not 
reached in their regard, by exclusion, the ruling must be for the respon
dent, and the respondent will be absolved of the complaint. But not every 
process revolves around evidence, there may be processes in which no 
proof is needed. The object of the litigation, which always includes con
sideration of the causa petendi, possesses a dimension higher than the ev
idence of the facts. When c. 1608 § 2 provides that the judge will acquire 
moral certainty ex actis et probatis (§ 2), from a certain point of view, as 
already indicated, it is demanding that the judge, in order to issue the 
judgment that must be expressed in the ruling, rely only on what is in the 
judicial records, either as allegations or as evidence, excluding from said 
judgment what may be personal information for him. From another point 
of view, however, it is indicated that everything found in those the acts of 
the case, and in the evidence presented, must be elements that come to
gether therein as sources of moral certainty that must be achieved for a 
finding for the petitioner to be pronounced. Yet § 3 does refer only to the 
facts, by alluding solely to the evidence when establishing a criterion for 
its evaluation. 

Therefore, everything found in the acts, and not only what is related 
to the evidence, will be useful to the judge in achieving moral certainty. 
But even more so, inasmuch as § 1 of the canon directly focuses the object 
on the fact that moral certainty must be obtained : circa rem sententia 
definiendam . This means that, all the object of the process in connection 
with their causes and some parties, ( certain subjects that are in the acts as 
the petitioner and the respondent), that, together with the competence of 
the organ, provide the judge with the framework in which he must pro
nounce his judgment, consisting of all those personal, real, and causal ele
ments on which the judgment must be pronounced. 

What has just been said is also evident in § 4 of the canon when it 
provides that, if moral certainty is not reached regarding the right of the 
petitioner, the respondent must be absolved, unless it is a cause enjoying 
the favor of law, because in this case the judge must rule in favor of the fa
vorable cause: nisi agatur de causa iuris favore fruente. That is, there is 
no mention of evidence favored by law, such as the judicial confession or 
public documents can be, but it refers to the cause enjoying the favor of 
law, that is, the causally focused juridical object favored by the law. It does 
not cease being a provision that, in the procedural realm, is pronounced in 
accordance with given juridical acts in which, for example, the correctness 
of their external formal appearance is sufficient, if not proven otherwise, 
in order to affirm their validity. This occurs with what is generally pro
vided for the juridical act in c. 124 § 2 ,  or what is also provided in favor of 
marriage in cc. 1060 and 1061 § 2. The provisions of c. 1608 § 4, in these in
stances, favor the case as a whole and not only particular aspects thereof. 
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Therefore, the moral certainty of the judge will be acquired starting 
from the proven facts , if there is evidence, as found in the judicial pro
ceedings. If, moreover, that moral certainty is acquired regarding the facts, 
it will be necessary to ascertain if the law presented, as found in the acts, 
is relevant to those facts. It must be verified if, in the specific litigation , as 
presented by the petitioner and as the respondent has contradicted it, 
there is what modern procedural doctrine has called subsumption, that is, 
if the hypothesis that factually justifies the process itself is subsumed in 
the hypothesis that generally is found in the positive norms presented by 
the parties. Not only will this verification have to take place, but it will 
also have to be proven whether the effects sought are established in law. 
Moreover, said verification must discuss the exceptions set forth by the 
respondent, or those that the judge himself ex officio has incorporated 
into the process, such as, for example, the adjudged matter defense 
(c. 1642 § 2). 

In conclusion, the moral certainty that the judge must acquire in 
order to find for the petitioner extends to all elements of the process, on 
which the judge must issue a favorable opinion before pronouncing that 
judgment for the petitioner. He will also have to first reject all those ele
ments of fact and of law in the process that are opposed to the judgment 
for the petitioner, either because he does not acquire moral certainty fa
vorable to said aspects of the opposition or because the moral certainty 
required is contrary to the elements of opposition set forth. 

IV. METHODOLOGICAL ORDER SO AS TO ACHIEVE MORAL 
CERTAINTY 

It is now the time to try to define the scope of the object regarding 
which the judge must acquire moral certainty when pronouncing a judg
ment in favor of the petitioner, affirming that it is the same object on 
which said judgment is pronounced, ( excepting the formal requirements 
therefor). Moral certainty, therefore, is closely related to the method to be 
followed in order to achieve it. And this method is none other than that 
which procedural doctrine indicates as most appropriate for developing 
the judgment. 

In this field, procedural doctrine uses a key work by the Italian pro
cedural law expert, Calamandrei. 6 His doctrine, to our understanding, is as 
applicable to civil judgments as to canonical judgments. The first thing 
that must be verified (we would say: the first thing on which moral 

6. Cf. P. CALAMANDREI, "La genesis 16gica de la sentencia," in idem, Estudios sabre el 
proceso civil (Buenos Aires 1945), pp. 369-417. 
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certainty must be acquired), is whether the intended juridical effect, 
based on the juridical norms presented, is in accordance with law. If the 
answer is no, there is no need to go into a consideration of the proof, be
cause a sentence of dismissal is imposed by the force of that unduly 
sought juridical effect. Additionally, it will be necessary to then verify the 
juridical value of any exceptions that may impede, annul, or render inef
fective said juridical effects. 

If, however, the intended legal effect or effects are in accordance 
with law, it will be possible to go into that comparison of the facts set 
forth by the parties, which determine the cause of action, with the factual 
situation or situations abstractly described in juridical norms. This is the 
juridical operation that formerly was referred to by the term subsump
tion. Here evaluations will come into play that are often related to indeter
minate juridical concepts, for example, culpability, diligence, good or bad 
faith, fraudulent intent, and so forth. 

Only when that all-encompassing agreement of the legally-defined 
facts with confirmed acts is noted, will it be appropriate to go into a study 
and evaluation of the proof in order to acquire that moral certainty regard
ing the asserted facts, measure the stature of those facts, etc., which will 
allow the intended juridical effect to take place, or, lead to the opinion 
that the required conditions as a whole are not met for said juridical effect 
to take place. 

According to the dubia that were defined in the joinder of the issue, 
there can also be among them an order of priorities, for example, when 
one cannot go into a given question without having resolved another that 
serves as a precedent. All of this requires a logical order that must be 
taken into account throughout the judge's investigation in order for a pre
cise opinion to be formed for the judgment to be pronounced. 

Only after exhausting this course, schematically set forth herein, will 
the judge give the appropriate answers, once he has favorably managed to 
reach the various landmarks in which moral certainty occurs, that will 
guarantee him, with a clear conscience, the correctness of his judgment 
with respect to law and to facts supporting the petitioner's claim. This 
method is also valid for acquiring moral certainty in favor of the respon
dent's counterclaim and even in issuing a judgment in favor of any pe
remptory exceptions that may be filed by the respondent in his defense, 
using facts impeding, excluding, or extinguishing the action or actions ex
ercised by the petitioner. 

At times, the judge could feel tempted to rule directly from the facts, 
going into the evidence, following an order that is the reverse of that indi
cated for reaching the necessary moral certainty. But if he does not first 
have the exact juridical coverage such that those formulated requests are 
known to be supported by law, there is a risk that in the long run this 
method will be useless, because the process is not merely an instrumental 
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system for verifying factual truths, but mainly consists of the determina
tion of judicial effects. Those effects can come from proven facts, but this 
task of investigating the facts is still last, after we know that the intended 
legal effect is worthy of being recognized as set forth in the parties' state
ments. 

Beginning with a study of the proof can also affect the judgment, by 
deeming the law reducible once and for all to the moral certainty that was 
already acquired a priori from the adduced facts. It could be feared that 
the judge will obtain through intuition what only appropriate juridical veri
fication can offer him, and that the obligation to adhere to the law and jus
tice in this way ends up subservient to what the known and procedurally
verified facts seem to require as more appropriate for the justness of the 
decision. It is necessary to avoid the danger that the judicial function may 
come to be confused with a mere investigation of the solution to the 
quaestio facti, as an inquisitive investigation of the truth, without first re
flecting on the importance of the quaestio iuris. The judge must acquire 
moral certainty regarding the factual truth, but within the framework of 
the sphere of significance and juridical importance, which legitimizes the 
proper investigation by the judge and gives to the certainties that he will 
achieve the prestigious hallmark of those acquired through law, at the 
same time that it serves law as a source of justice and equity in society. 

Lastly, we should stress the relevant role that all sections of this 
c. 1608 play in canonical justice, given that moral certainty required for a 
finding for the petitioner is a guarantee, for the judgment itself, of its sub
jection and fidelity to canonical system. At the same time, its observance, 
sets forth the truth of the realities that the judge must formulate binding 
pronouncements upon. 
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§ 1. In tribunali collegiali, qua die et hora indices ad deli
berandum conveniant, collegii praeses statuat, et 
nisi peculiaris causa aliud suadeat, in ipsa tribunalis 
sede conventus habeatur. 

§ 2. Assignata conventui die, singuli indices scriptas 
afferant conclusiones suas in merito causae, et 
rationes tam in iure quam in facto, quibus ad conclu
sionem suam venerint; quae conclusiones actis cau
sae adiungantur, secreto servandae. 

§ 3. Post divini Nominis invocationem, prolatis ex ordine 
singulorum conclusionibus secundum praeceden
tiam, ita tamen ut semper a causae ponente seu rela
tore initium fiat, habeatur discussio sub tribunalis 
praesidis ductu, praesertim ut constabiliatur quid 
statuendum sit in parte dispositiva sententiae. 

§ 4. In discussione autem fas unicuique est a pristina sua 
conclusione recedere. Iudex vero qui ad decisionem 
aliorum accedere noluit, exigere potest ut, si fiat ap
pella tio, suae conclusiones ad tribunal superius 
transmittantur. 

§ 5. Quod si indices in prima discussione ad sententiam 
devenire aut nolint aut nequeant, differri poterit de
cisio ad novum conventum, non tamen ultra hebdo
madam, nisi ad normam can. 1 600 complenda sit 
causae instructio. 

§ 1. The presiding judge of a collegiate tribunal decides the day and time 
when it is to meet for discussion. Unless a special reason requires 
otherwise, the meeting is to be at the tribunal office. 

§ 2. On the day appointed for the meeting, the individual judges are to 
bring their written conclusions on the merits of the case, with the rea
sons in law and in fact for reaching their conclusions. These conclu
sions are to be added to the acts of the case and to be kept in secrecy. 

§ 3. Having invoked the divine Name, they are to offer their conclusions 
in order, beginning always with the ponens or relator in the case, and 
then in order of precedence. Under the chairmanship of the presiding 
judge, they are to hold their discussion principally with a view to es
tablishing what is to be stated in the dispositive part of the judge
ment. 

§ 4. In the discussion, each one is permitted to depart from an original 
conclusion. A judge who does not wish to accede to the decision of 
the others can demand that, if there is an appeal, his or her conclu
sions be forwarded to the higher tribunal. 
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§ 5. If the judges do not wish, or are unable, to reach a decision in the first 
discussion, they can def er their decision to another meeting, but not 
beyond one week, unless the instruction of the case has to be com
pleted in accordance with can. 1600. 

SOURCES: § 1: c. 1871 § 1; NSRR 135 § 1; PrM 198 § 1 
§ 2 :  c. 1871 § 2 ;  NSRR 136 § 1; PrM 198 § 2 
§ 3 :  c. 1871 § 3 ;  NSRR 137 , 142 § 1; PrM 19 8 §§  3 et 6 ;  SNAS 
120-122 § 1 
§ 4: c. 1871 § 4; NSRR 138, 143 § 4; PrM 198 § 4, 203 §§  1 et 2 
§ 5: c. 1871 § 5; NSRR 140, 141; PrM 19 8 § 5; SNAS 122 § 1 

CROSS REFERENCES: cc. 18, 202 § 1, 203 § 1, 1426 § 1, 1429 , 1453-
1457, 1468, 1469 § 1, 1600-1607, 1610 § 2, 1611 3° 

COMMENTARY ------

Carmelo de Diego-Lora 

1. The various paragraphs of the canon specify simple norms of in
ternal procedure that must be followed by the judges, specifically those 
making up the collegiate tribunal, in order to adopt the appropriate deci
sion and develop all the parts of the judgment. 

Following these norms of internal procedure has no other control 
than that which arises from the fact that it is a collegiate tribunal. Several 
judges, therefore, each of them responsible for reaching a judgment in ac
cordance with the requirements of procedural law, even if the function of 
presiding and moderating these sessions only devolves upon the presiding 
judge, meet in the same act, prior to, and necessary for, the issuance of the 
judgment. This competence must be understood to be compatible with the 
fact that each judge retains their own responsibility in the exercise of 
their judicial function, although, in these cases, this function is shared by 
the judges of the tribunal, which does not relieve each of them from their 
requirements and responsibilities pursuant to cc. 1453-1457 . These can
ons reflect on the judge, each judge, with respect to discipline as well as 
to criminal liability, should he or she commit any criminal act. 

Therefore, the judgment of the tribunal, which, although it is pro
duced in a collegial act, governed by the principle of majority vote if there 
is no unanimity, (c. 1426 § 1) does not eclipse the personal responsibility 
that devolves upon each in the proposal and discussion of the judgment, 
as well as the scope and content with which the decision is pronounced. 
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This attribution of individual responsibility to each judge perfectly 
explains § §  2 and 4 of the canon: § 2 imposes on each of the judges the 
duty to present to the other members of the college a type of draft judg
ment, the fruit of his or her reflection and personal study of the record of 
the proceedings, and § 4 allows and legally authorizes the specific vote of 
the dissenting judge to be sent to the court of appeals. In this situation, the 
personal responsibility and discretion of the judges outweigh the promi
nence of the court. This prominence could end up favoring the anonymity 
and, even in a certain way, dilute responsibility when the judge is inclined 
to agree with his or her fellow judges for the sole purpose of not having his 
or her opinion of the case appear to be in conflict with the majority vote. 

This innovation was incorporated into c. 267 of the original Schema 
(now c. 1609), as a result of an initiative that arose in connection with the 
following canon, 268 (now c. 1610). The intent was to add to § 2 the provi
sion that the judgment as well as the votes and conclusions of the dissent
ing judges would be sent to the court of appeals, when applicable. At that 
meeting, held on December 12, 1978, 1 the relator was vigorously opposed 
to this general way of sending (applicable to every contrary vote), propos
ing, on the other hand, that a second paragraph be added the then c. 267 
§ 4, as drafted, which, except for an amended particle in the final draft, co
incides completely with the present c. 1609 § 4. The opinion of the relator 
received everyone's placet. And with that, it turned out that the dissenting 
vote would not have to be sent up, but that member of the court would 
have the right to have their opinion, formally expressed within the limited 
sphere of the court, also heard by the court of appeals in the case of an ap
peal. 

2.  The procedure to be followed as established by the canon is essen
tially a repetition of the provisions of c. 1871 of the CJC/1917 and, for 
better implementation thereof, art. 198 of PrM. What appears as an inno
vation is in fact the provision of this second paragraph of § 4 of c. 160 9, 
which highlights the fact that the independent discretion of the dissenting 
judge should be retained, as well as the possibility that he can demand 
that his own conclusions be sent to the higher court in the event of an ap
peal. 

The procedure for the court to come to decide a case, which must be 
set forth in the judgment, shall be as follows: 

a) Once the ordinary process has covered all the procedural formali
ties, after the conclusion of the case, be it in accordance with the proce
dural formalities for the pleadings and observations in cc. 1601-160 5 or, 
because any of the circumstances and following formalities provided in 
c. 1606 took place, the proceedings are pending the issuance by the tribu
nal of the final judgment that will settle the principal case ( c. 1607 ). 

1 .  Comm. 2 (1979), p. 140. 
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Moreover, the same procedural norm will govern interlocutory judgments 
to be pronounced by the collegiate tribunal. 

b) From that moment on, the presiding judge will pronounce a de
cree summoning the judges to meet, on a given date, time, and place, in 
order to deliberate. This meeting must first and foremost be held at the tri
bunal office ( c. 1468), and only when there is a special reason advising 
otherwise, according to c. 1609 § 1, will the presiding judge indicate an
other location for the deliberation. It can be any location, without there 
being any limitation on the case, unless it is a place outside the territory of 
the tribunal's jurisdiction (c. 1469 § 1), but it must always be the place es
tablished in advance in of the summons. 

c) Once the judges have come together, overseen by the presiding 
judge, after an invocation of the divine Name, following the order of pre
cedence that applies among them, always beginning with the ponens or re
lator (c. 1429 ), each will read the conclusions proposed as the dispositive 
part of the judgment ( c. 1609 § 3). Taking into account the fact that every 
judgment must be based in law and in fact (c. 1611, 3 °), those conclusions 
reached by each judge will be so because they are supported on the legal 
and factual arguments that have been prepared by them on the cause of 
litigation, such that each of the judges must submit in writing, pursuant to 
c. 1609 § 2, not only their conclusions, but also the legal as well as factual 
reasons supporting them. Each of the judges, therefore, has the duty, char
acteristic of this judicial office, to submit a type of personal draft of the 
judgment, that the presiding judge must keep secret, and they must be 
added to the acts of the case. 

The canon does not make it clear how to reconcile this secrecy with 
the fact that they must be incorporated into the acts of the case, which 
may later be sent to another instance. Perhaps it would be appropriate for 
that additional notation to be made in the acts through a reference to an 
archive in which these drafts are kept under the control and care of the 
presiding judge, or also being directly incorporated into said acts but in a 
document closed and sealed by the presiding judge. Article 89 § 3 of the 
NSRR (199 4), after its § 2 provides that each auditor shall draft his conclu
sions or votes in the Latin language and sign them in his own hand, and 
provides that those written votes of the auditors, once the judgment is 
drafted and presented by the ponens, must be submitted in a sealed enve
lope to the archives of the Dean, and then burned ten years later. This 
norm seems more correct than what the CIC itself provides in this canon, 
inasmuch as, in principle, they are of no public significance, belong to the 
confidentiality of the preparation of the judgment. Moreover, by their very 
nature, they may be amended by their authors during the discussion of the 
judgment. 

d) After the reading of the various conclusions, which are really draft 
judgments, produced by each of the judges, there will be a discussion of 
said conclusions. Above all, said discussion must be directed towards 
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determining what should be established in the dispositive part of the 
judgment (c. 1609 § 3). At this time, the discussion will follow the afore
mentioned order of precedence, beginning with the issuance of the opin
ion of the ponens or relator. This is also the time when there will be a 
rapprochement toward a decision on the merits of the case, with differ
ences being reduced to the sole solution that must be expressed in the 
judgment. That is why c. 1609 § 4 establishes that any judge may amend 
his or her own conclusions to reach that unified decision, governing the 
specific case, which is the judgment of the tribunal, not the judgment of 
each of the judges, nor the judgment of the ponens, given that he or she is 
only one of the judges, although it is his or her duty to draft (c. 1610 § 2) 
the final text by which the tribunal will state its judicial will in the form of 
the judgment. 

Article 90 of the NSRR (199 4) provides that the discussion of the 
cause is secret and only the judges will attend. The canon says nothing of 
the secrecy of this discussion, nor is it expressly provided that only the 
judges will attend and not, however, the parties' legal representatives, the 
promoter of justice or the def ender of the bond if they are parties to the 
matter, or even the notary to prepare a record or attest to what is dis
cussed therein. Nonetheless, canonical procedural doctrine and the prac
tice of the tribunals agree that this discussion is protected by secrecy, in 
an environment of solitude for the members of the tribunal, who, although 
there is more than one of them, submit the judgment as a juridical product 
developed jointly by all of them. 

In spite, however, of this apparent unanimity of the judges when pro
nouncing the judgment, c. 1609 § 4 authorizes the judge whose vote is dif
ferent from that of the majority, in which he or she does not wish to be 
included, to demand (exigere potest, according to the legal text) that his 
or her conclusions be transferred to the court of appeals. We do not hap
pen to see this same provision in the aforementioned new Norms of the 
TRR, for occasions when there is an appeal to another Rotal terna, per
haps as a result of this canon's having been subjected to criticism by some 
scholars of canonical procedural law, but for now we only mentionthis 
matter in order to go into it further later on. The NSRR (199 4) in art. 91 ,  
however, provides a more specific method for reducing differences to a 
common opinion, be it through total or partial amendments to the conclu
sion of the judge or auditor, or by adding the vote or votes of the other 
judges. The author of the vote should indicate the amendment made. It 
seems that this latter norm would also deserve to be taken into account 
when amendments are made to the conclusions, in search of unity in the 
judgment of the other tribunals of the instance that are not the TRR. 

e) In c. 1609 § 5 we can foresee the situation in which, at the discus
sion meeting, the judges do not manage to produce the judgment, in the 
dispositive part, either because they could not reach an agreement, or 
they refused to (aut nolint aut nequeant), in which case the decision may 
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be left for a subsequent meeting, which must be held within the following 
week. A week is understood to mean a space of seven days (c. 202 § 1), 
which will deem a day a quo the one following that on which the delibera
tion meeting was recessed (c. 203 § 1). 

We believe that the judgment must be pronounced without delay at 
this second meeting, without the possibility of a new recess and summons 
for another day. This is because, following the majority vote principle, 
when the presiding judge sees that the discussion is continuing without 
the judges' positions being reconciled, he must without delay order that 
the vote be taken. In this way a time delay is avoided in the pronounce
ment of the judgment, which is never desirable in the proper administra
tion of justice. This urgent need to resolve the disputed case as soon as 
possible can be explained with even more reason when it is noted that 
canon law does not provide any time period for the first summons, which 
could have been established from the day on which the only thing pending 
in the proceedings is for the judgment to be pronounced. This leaving sine 
die the time for the presiding judge to summon the first, and at times only, 
meeting of the college unquestionably keeps the judges from being sub
jected to rigid terms in deciding the case. Thus he can provide them with 
freedom of movement for reflection, which avoids overwhelming the deci
sion-makers, but does not fail to bring to the rhythm with which the case 
must proceed a disturbing delaying element that may prejudice the parties 
themselves. 

f) Lastly, the delay in deciding the case can be even longer when the 
tribunal, during the discussion, decides that the instruction of the case 
must be completed. For this purpose, the provisions of c. 1600 must be 
complied with. 

In deciding the broadening of the evidence, the tribunal must comply 
with the situations provided by c. 1600, which, in our opinion, because of 
their exceptional character, must be interpreted strictly ( c. 18). 

This strict interpretation we believe applies even to § 3 of c. 1600. We 
believe that, inasmuch as the only pending proceedings are the judgment, 
and given that the decree to broaden the evidence was pronounced at the 
point in the proceedings in which the judges meet alone, without the par
ties or even a notary, in order to decide the case and pronounce the judg
ment, completing this evidence devolves solely upon the judges, and that 
the supplemental instruction that takes place belongs to that procedural 
point in the discussion that devolves only upon them. Therefore, the tribu
nal should not proceed to a new publication of the evidence. Only in the 
appeal, if there is one, will the parties be able to request a publication 
thereof, for whatever purposes the parties find appropriate, for the sake of 
their interest in the proceedings. Article 94  of the NSRR (199 4) only estab
lishes that, if the second meeting of the judges cannot reach the majority 
necessary for the vote, the ponens must inform the dean in order that he 
adopt the measure of increasing the number of judges. 
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3. We have observed how c. 1609 § 2 orders that the conclusions that 
must be submitted by each judge for the discussion of the cause and the 
fact that they are included in the acts of the proceedings secreto servan
dae. This provision includes a type of implicit desire that none of the 
judges attend the meeting to which they are summoned without having 
first studied the case in question in depth. It is noted, however, that the ca
nonical norm shows a certain interest, that we could describe as being of 
a historical nature, in retaining those votes for the future. 

The NSRR (199 4) have not had that same interest, because, as we 
have already seen, they order that the votes be destroyed once ten years 
have elapsed from the time they were cast, in agreement with PrM 203 § 1. 
From the point of view of the archiving of those conclusions, for the mo
ment we do not find any other interest, especially when the only decision 
that must be taken into account is that contained in the judgment, and 
those conclusions or votes are only personal drafts of the judges, offered 
solutions, which, outside of the scope of the meeting in which they are 
submitted, lack any juridical relevancy whatsoever. This leads to the fear 
that, in practice, on some occasions, the juridical reality may not coincide 
with what is formally established by law, because it is more comfortable 
to first hear the position of the ponens and then agree or disagree with it. 

This fear, does not arise in the situation of c. 1609 § 3, when one of 
the judges does not join the rest, and on the contrary, demands that his 
conclusions be sent to the higher court in the event of an appeal. In this 
case, those conclusions may have relevant significance for the higher 
court, which will not only hear and judge the appealed judgment, but will 
also take into account the dissenting voice ( or voices) when discussing 
the judgment. 

This norm, however, has been the object of criticism by one sector of 
doctrinal opinion,2 which, in short, maintains: a) that the legitimacy of 
recognizing a right to violate confidentiality is questionable; b) that it con
tradicts the fact that the decision is of the tribunal because it is a tribunal 
and not of each of the judges, and the dissenting judge is obligated to 
def er to the decision of the majority; c) that it is reprehensible for the 
judges, when issuing the judgment, to make it clearly understood that they 
do not agree with the decision of the absolute majority, with the danger of 
violating the provisions related to the secrecy by which the other judges 
have appraised and voted on the case. 

Therefore, the new norm is still viewed suspiciously as a possible 
source of division and open confrontation between the judges, which may 
arise when their various positions are made public, those of the majority of 
voters and those of the minority. Nonetheless, in civil procedural systems, 

2. Cf. J.J. GARCIA FAILDE, Nuevo Derecho Procesal Canonico (Salamanca 1984), pp. 177-
178. 
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there is an increasing tendency toward publication of the votes of judges 
who diverge from the tribunal's judgment. The subject's desire to only take 
responsibility for their own acts and the defense of their own prestige and 
the personal judgment with a clear conscience on the issues judged is not 
in accord with the anonymity that comes from the solidarity of the mem
bers of the tribunal with respect to the judgment of the collegiate court. 
Therefore, at present, it is proposed that the opposing individual vote 
should be made known with the result arrived at by the collegiate judicial 
body. 

Uniting protection of liberty and of the judge's own personal respon
sibility with his or her participation in a collegiate tribunal, which oper
ates with judicial power (which is unique and comes from the hierarchical 
power of the Church), does not cease to be an issue to be considered with 
an eye to the future. The fact that we know in advance that the decision is 
that of the majority is nonetheless no reason to force it to always be pre
sented to the outside as the result of unanimity between the judges. More
over, the existence of a dissenting judge does not mean that he or she does 
not defer to the decision of the majority, but rather it only manifests his or 
her disagreement before a higher tribunal until the judgment is final, but 
not after it has been made final and acquires the effect of adjudged matter. 
It is also worth noting that there is no binding confidentiality when the 
law itself establishes the situation in which the secrecy can cease to exist, 
without affecting the judges that voted with the majority, inasmuch as 
their judgment has been made public in the judgment and in the statement 
of its reasons. 

In sum, we believe that this sending of the conclusions of the dis
senting judge or judges still means that the law has taken a position that 
demands, at least in its execution, very careful and judicious treatment to 
avoid any publicity. Said sending, and the content of the dissenting vote, is 
kept in the secrecy with which every court of justice must act when pro
nouncing the judgment, be it a lower or a higher court. 

In our opinion, it would not be wise for the court of appeals to re
verse or uphold the appealed judgment by making reference to the dis
senting conclusions. The higher court must know them and they will 
enlighten the wisdom of the appeal, but this tribunal shall judge in view of 
the entire process, without the judgment making any reference to the vote 
of the dissenting judge who asked that his or her conclusions be sent 
up. In the proof stage, or the stage in which information is given to the 
parties, which may result in an appeal, the higher tribunal may not make 
known to said parties, be they public or private, those conclusions of the 
dissenting judge, nor does it even have any reason to make known its ex
istence. In the balance between the secrecy maintained by the higher tri
bunal with respect to what was kept secret in the lower court, and the 
information necessary for the higher court regarding the various positions 
of the judges with respect to the appealed judgment, we believe the 
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solution can perhaps be found to a matter that, although it could be 
deemed just, would still be at times annoying. For this purpose, it is worth 
starting from the idea that the vote of the dissenting judge does not create 
any right for the parties. Therefore, in the various instances, it must be 
kept in confidentiality, which from the beginning has characterized the 
presentation before the tribunal of the conclusions that were individually 
offered by its judges. 
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1610 § 1 .  Si index sit unicus, ipse sententiam exarabit. 

§ 2.  In tribunali collegiali, ponentis seu relatoris est exa
rare sententiam, desumendo motiva ex iis quae sin
guli indices in discussione attulerunt, nisi a maiore 
numero iudicium praefinita fuerint motiva praefe
renda; sententia dein singulorum iudicium subi
cienda est approbationi. 

§ 3.  Sententia edenda est non ultra mensem a die quo 
causa definita est, nisi, in tribunali collegiali, indices 
gravi ex ratione longius tempus praestituerint. 

§ 1. If there is a sole judge, he will draw up the judgement. 
§ 2. In a collegiate tribunal, the ponens or relator is to draw up the judge

ment, using as reasons those tendered by the individual judges in 
their discussion, unless the reasons to be preferred have been de
fined by a majority of the judges. The judgement must then be submit
ted to the individual judges for their approval. 

§ 3. The judgement is to be issued not later than one month from the day 
on which the case was decided, unless in a collegiate tribunal the 
judges have for grave reasons stipulated a longer time. 

SOURCES: § 1: c. 1872 
§ 2 :  c. 1873 § 2 ;  NSRR 143 § §  2 et 3 ;  PrM 200 § §  2 ,  4 et 5 ;  
SNAS 121, 122 §§  2 et 3 
§ 3 :  NSRR 143 § l ;  PrM 200 § 1 

CROSS REFERENCES: cc. 135 § 3, 202 § 1, 203, 1424, 1426 § 1, 1428 §§ 1 
et 3,  1429 , 1603-1606, 1608-1609 , 1611-1612, 
1614, 1620,2°, 1622,2°-4°, 1629 ,4°, 1668 

COMMENTARY ------

Carmelo de Diego-Lora 

In the three paragraphs of the canon, there are two subjects that are 
regulated. First, how the judgments are drafted (§§ 1-2), and second, after 
the case is decided, the term for the judges to make the judgment known 
(§ 3). 

1. Let us begin with the first of the norms, that of § 1, which, instead 
of enlightening us on the way to draft judgments, only indicates who it is 
that must draft them. The way to draft them is more inferred from the 
provisions of cc. 1611 and 1612. These canons (see commentaries) 
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enumerate, respectively, the requirements of the judgment, specifically, 
the internal requirements, that still have a formal external wording, be
cause they refer to the content on which the statement of the will of the 
judge must be pronounced. They enumerate external formal requirements 
as well, that duly place the judgment that is pronounced in the procedural 
context, which requirements also form a relationship with the internal 
central core of the process, because, without them, the judgment would 
be null (cf. c. 1622, 2°-4°). 

Moreover, c. 1608 should be taken into account, if it is a judgment for 
the petitioner (§§  1-3), as well as a sentence of dismissal (§ 4). In fact, 
without achieving moral certainty regarding the merits of the case dis
cussed, or, on the contrary, without having experienced in his conscience 
the lack of moral certainty regarding the merits of the case in question, the 
judge cannot be thought to go from the study and contemplation ( or dis
cussion, if it is a collegiate tribunal), to the drafting of the judgment. What 
this means is that c. 1608 with respect to c. 1610 is not only a precedent in 
the norms of the code, but also a necessary logical precedent for the judge 
to be able to draft the judgment. 

Therefore, starting from these precedents, it could be said that when 
§ 1 of the canon under discussion provides that the judge, if he is the sole 
judge, must draw up the judgment, it seems to be stating the obvious. 
However, the provision does bear explanation. This explanation is found 
in c. 1424, according to which the sole judge may use two assessors assist
ing him with their advice. The consultative role to which the assessors 
must limit themselves (see commentary on c. 1424) is evidenced thus with 
more emphasis in this c. 1610 § 1 when it provides that the drafting of the 
judgment pronounced by the sole judge is a function that devolves exclu
sively upon him. Unlawful conduct by these assessors in drafting the judg
ment would nullify it because they would incur the nullity established in 
c. 1620, 2 °, although this nullity is not mentioned in c. 1610 § 1. 

This would also occur by analogy if the sole judge appoints an audi
tor to carry out the instruction and receive evidence for these purposes 
(see commentary on c. 1428). The functions and limits of the auditor are 
perfectly described in the CIC, also in accordance with the provisions re
garding the limits on the delegation of judicial power that the judges and 
tribunals have pursuant to c. 135 § 3. 

Canon 1610 § 1, without regulating the way the judge is to draft the 
judgment if he is the sole judge, when providing that he and only he must 
be the one to draw it up, is obviously stressing the person who must be the 
only author of the judgment and the only one responsible therefore, even 
if he has received advice from the assessors, and even if he has received 
collaboration from an auditor for the instruction of the case. 

2.  Another issue is the one that arises when it is time to draw up the 
judgment when the tribunal is collegiate. Without changing what has 
been said regarding the auditors when the collegiate court appoints them, 
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it must be stated that the judgment of a collegiate tribunal is the judgment 
of all the members of the tribunal (see commentary on c. 1609 ). One of 
them, however, may demand that the higher court hear his or her dissent
ing conclusions (cf. c. 1609 § 4). The collegiate tribunal, although it pro
nounced the judgment by majority vote, decides the cause of litigation 
collegially (c. 1426 § 1), that is, it is always the judgment of the collegiate 
tribunal. 

However, the act of drafting the judgment requires a specific author, 
using theirmental and physical faculties in the service of the court in order 
to finally execute its will, expressing in writing the unanimous or majority 
decision, once the dispositive part of the judgment is established ( c. 1609 
§ 3). This function should be performed from within the court itself, be
cause at this point in the procedure, other subjects who are not members 
of the court cannot act. Hence the presiding judge, in each specific case, 
must appoint a ponens or relator who, when the court meets to discuss 
the judgment, not only will carry out the task of reporting on the progress 
of the case throughout the process and making known his or her own con
clusions (in this aspect, the same as the other judges, although the first of 
them to report), but also will draw it up in writing (c. 1429 ). Canon 1610 
§ 2 stresses this provision when it establishes that it devolves upon the 
ponens or the relator to draft the judgment. 

Inasmuch as the judgment is the work of the college of judges who 
make up the court, once it is drafted by the ponens or the relator, it must 
be submitted for everyone's approval, because they all must sign it 
(c. 1612 § 4), as the authors and those responsible therefor, and if this 
norm is not complied with, the judgment is null (c. 1622, 3 °). 

Once the draft is written, the next step will be to approve the judg
ment. This draft is in fact the draft judgment prepared and submitted by 
the ponens, and it may have, because it is a draft, any appropriate changes 
suggested by the other judges of the court, These changes will be made by 
the ponens, until he or she gets approval from everyone, including any 
judge casting a secret negative vote, because he or she must also sign and 
may disagree with any formal expressions, grammar, legal concepts, etc., 
which he or she believes must be amended. However, this intervention 
and subsequent signing of the judgment should not be understood as a 
waiver of his or her contrary opinions, in the event that he or she has de
manded that they be sent to the higher court of appeals. In fact, even if 
there is a disagreement on the fundamental issues, said judge can and 
should help the others in the purely formal and conceptual issues, inas
much as the judgment must also be signed by him or her, who would ide
ally to take responsibility for what should be a job well done. 

It is logical that if the judge appointed to be the ponens or relator in 
the specific process is the judge who later disagrees with the majority, the 
presiding judge will then handle the appointment of another ponens to 
draft the judgment. For this purpose he or she will take suitable, prudent 
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measures, based on any reasonable and reliable reason temporarily excus
ing this judge from this duty, to be replaced by another whose opinion is in 
agreement with the majority. No one can be morally forced to fulfill a ju
ridical duty, such as reasoning a judgment, when the primary requirement 
for the author is for it to be consistent with his or her thinking when stat
ing it, and he or she cannot if not in agreement with the decision and rea
soning provided by the majority. This requirement would not be ethical, 
and therefore this ponens should be excused from writing the draft. 

In fact, c. 1610 § 2 provides that the ponens or relator shall take the 
reasons for the judgment from among those that were offered by the 
judges in their written proposals submitted pursuant to c. 1609 § 2. These 
reasons were the basis for the discussion, which could also include oppos
ing opinions and bases, and which, if they were rejected in the discussion 
by majority vote, would understandably also be rejected by the ponens 
when drafting the judgment. They may only be taken into account, in ex
treme cases, as possible hypotheses the invalidity of which could be con
cluded in the arguments of the judgment. 

But the canon, in this § 2, even offers a new option for the drafting of 
the reasoning for the judgment, it is the situation in which those judges in 
the majority deciding the vote on the judgment, in the discussion, ex
pressly decide to determine the reasons that should be preferably set 
forth. The job of the drafter then becomes much easier. It is enough for 
him or her to abide by the agreement of the other judges. This agreement, 
in our opinion, must be unanimous in the majority votes, because it is not 
possible to reconcile the demand for a majority needed to pronounce the 
judgment with the fact that, therein, there can be one or more other major
ities of a lesser number in some way determining the wording of said judg
ment. 

Once the judgment is drafted by the ponens, obviously he or she 
must, through the presiding judge, pass on this draft to the other judges, 
who will make any appropriate changes, deletions, or additions of new ar
guments, etc., which the ponens must later incorporate into the draft. 

3. Just as all must sign the judgment, so the same occurs with ap
proval of the final text. This internal procedure, characteristic of the func
tioning of a collegiate tribunal, designed for obtaining final approval of the 
text from everyone, may, on many occasions, take a long time. This ex
plains why, once the case is decided, the judgment must be made known 
within an ample period of time, one month from the day in which the case 
was decided. This is the provision of § 3 of the canon. 

It is necessary to determine, then, on which day the case was de
cided. In a collegiate tribunal, it should be understood as the day on which 
they finish discussing the case, because at that moment, the dispositive 
part of the judgment must be deemed as established. If there was only the 
one meeting mentioned in c. 1609 § 3, the month to be computed will have 
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its day a quo on that day on which the discussion took place.If, however, it 
was adjourned for another meeting to be called, the day a quo will be the 
day on which the second meeting took place, pursuant to the provisions of 
c. 1609 § 4. Note that this way of starting the calculation according to 
c. 1610 § 3 (non ultra mensem a die quo causa definita est) is not the 
same as c. 203 § 1, in which the calculation begins on the following day. 
Moreover, when this provision under discussion states "before one 
month," this month, according to c. 202 § 1, will be thirty days. Conse
quently, the day ad quem ( c. 203 § 2) will be day thirty of the days elapsed 
from the beginning. Also from that first day, with the permission of the 
judge or presiding judge of the court, the dispositive part of the judgment 
may be made known (c. 1614). 

Lastly, c. 1610 § 3 foresees the possibility that, for a grave reason, the 
judges of the tribunal (thus not only the presiding judge), may establish a 
longer term. In our opinion, given the exceptional nature of this measure, 
that term must be established by a reasoned decree, setting forth the 
grave reason for the delay. The appropriate time for this pronouncement 
will be the same day the case is decided, which is the same day the court 
decides what the dispositive part of the judgment is. If this extension of 
the term for making the judgment known is determined later, the decree 
ordering the delay should explain the reason leading to this decision 
within a term no longer than the month provided by the canon. This de
cree, because of its nature (cf. c. 1629 , 4°), is not appealable. 

4. What has just been set forth in no. 3 refers to the collegiate tribu
nal. When there is a sole judge, however, the problem arises in determin
ing the day a quo, when the case is decided, for the calculation of thirty 
days to begin for the judgment to be made known. In our opinion, the 
terms sententia edenda est of c. 1610 § 3 should not be confused with the 
terms sententia quam primum publicetur of c. 1614. When c. 1614 dis
cusses publication, it refers to the notice that the judgment has been fully 
drafted, at which time it begins to take effect.If, however, the parties to 
the litigation are informed only of the dispositive part of the judgment, 
this only an informative act and as such has no legal effect, other than 
merely informative. If this is done, with the authorization of the judge, it 
could be said that the case has then been made known because it has been 
decided, but we believe that this point in time cannot be left up to the 
judge's discretion. Therefore, we believe that the term of thirty days for 
making the sole judge's judgment known should be calculated from the 
time in which the judicial proceedings were pending judgment, pursuant 
to the provisions of cc. 1603-1606. 

The above will only apply for ordinary contentious trial in the event 
that there is a sole judge hearing and deciding the case. On this point, re
garding the consistency of the term for pronouncing the judgment, and the 
assurance that it will be met, c. 1668, regarding the oral contentious 
process, should be highlighted. It clearly indicates, in §§ 1 and 2, the two 
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possibilities foreseen for making known the dispositive part of the judg
ment, while § 3 exactly foresees a later term for notifying (publication) 
the parties of the fully-drafted judgment. The innovation of this canon in 
the new process could serve as a good point of reference for presenting 
their opinions, and not their times and terms, in the new regulation of the 
ordinary contentious trial. 
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161 1 Sententia debet: 
1 ° definire controversiam coram tribunali agitatam, 

data singulis dubiis congrua responsione; 
2° determinare quae sint partium obligationes ex iudi

cio ortae et quomodo implendae sint; 
3° exponere rationes seu motiva, tam in iure quam in 

facto, quibus dispositiva sententiae pars innititur; 
4 ° statuere de litis expensis. 

The judgement must: 
1 ° define the controversy raised before the tribunal, giving appropriate 

answers to the individual questions; 
2 ° determine the obligations of the parties arising from the trial and the 

manner in which these are to be fulfilled; 
3 ° set out the reasons or motives, both in law and in fact, upon which 

the dispositive part of the judgement is based; 
4 ° apportion the expenses of the suit. 

SOURCES: 1 °: c. 1873 § 1,1 ° ; NSSR 146; PrM 201 § 1; SNAS 122 § 1 
2 ° : c. 1873 § 1,2 ° ; NSRR 146 § 2 
3 ° : cc. 1605, 1873 § 1,3 ° ; NSRR 143 § 3 ;  PrM 200 § 3 ;  SNAS 
122 §§  2 et 3 
4 ° : c. 1873 § 1,4 ° ; NSRR 144 § 3 ,  147-149; PrM 200 § 3 ;  
PAULUS PP. VI, Alloc., 1 1  ian. 1965 (AAS 57 [1965] 236) 

CROSS REFERENCES: cc. 1452, 1493, 1501-1502, 1504,1°, 1513-1514, 
1571, 1580, 1610, 1612 §§ 2 et 3, 1620,8°; 1622,2°, 
1649, 1651, 1653-1655, 1661 § 1, 1677 § §  2 et 3, 
1684 § 1, 1685 

COMMENTARY ------

Carmelo de Diego-Lora 

1. Sententia debet: In using this verbal expression, the canon is refer
ring to the internal content that the judgment must include in its wording, 
which is, moreover, what the drafters must adopt ( c. 1610) with respect to 
the pronouncement of the judgment as well as its basis. These internal el
ements of the judgment, in tum, do not fail to have implicitly a formal re
quirement as evidenced in c. 1612, especially its § §  2 and 3. Therefore 
c. 1620 , 8 ° succeeds in declaring absolute nullity of the judgment in the 
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event that it does not at least partially define the terms of the controversy, 
the totality of which is required by c. 1611, 1 ° to be defined. In turn , 
c. 1622, 2 ° also declares nullity, albeit remediable, when the judgment vio
lates no. 3° of c. 1611, that is, if it does not contain the reasons or motives 
for the decision. 

Here, the desire is to make clear that c. 1611, in the mandatory provi
sions contained in its text , sets forth the requirements entailed in the 
drafting of the judgment, in the dispositive part ( nos. 1 °, 2 °, 4 °), as well as 
in the part related to the basis , which includes the facts and the law appli
cable to those facts if proven (no. 3°), although not all those requirements 
have the same level of importance. 

That two-faceted nature, proper and necessary in the judgment, ex
plains the attempts by which juridical doctrine has tried to characterize it. 
The most characteristic part of the judgment has been said to be the ratio
nale with which it must be argued , from which its dispositive part results 
as a conclusion. That rationality would be a fundamental syllogism in 
which the law would be its major premise, the facts presented to the pro
cess its minor premise, and the conclusion would be its result , which is 
what is designated as the dispositive part, or pronouncement, of the judg
ment. It is sufficient to show the complexities entailed in the study and 
processing of judicial causes, as well as everything concerning moral cer
tainty and the method for achieving it (see commentary on c. 1608), in 
order to conclude by stating that the logical operations required for reach
ing the judgment are a bit more complicated than the aforementioned so
called judicial syllogism. There will then be a discussion of a connected 
series of syllogisms , and even a clash or collision between reasoning 
methods, in which some have to yield to others when they have greater 
force in their certainty, or greater authority in the juridical bases on which 
they are supported. 

In contrast with those supporting this doctrine, there are authors 
who stress the judgment as an act-of-will. In this way, they stress its char
acteristics as an act of authority, a resolution of a dispute, the imposition 
of obedience and demand for compliance with the obligations established 
by the judgment. There can be judgments, it can be maintained, without 
reasoning supporting them , but not without a dispositive part , which is 
where the resolution of the dispute and juridical effect are found. Canon 
1605 § 1 of the CJC/1917 still maintained the norm, not included in the cur
rent Code, which affirmed the validity of the judgments of the Signatura 
even if they did not express the factual or legal reasons. If it has been said 
that judgments are acts of the statement of the will of the judges, it is logi
cal to maintain , consequently, given that judges apply law to a specific 
case, that judgments are statements of the specific will of the law. This 
type of position has not been without its objections, because if using the 
terms mens legis is still a metaphorical use of the words , describing a 
judgment as voluntas legis is even less precise. In any event, it will be the 
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will of the judge issuing the judgment, even if he pronounces it as a spe
cific body of the Church, for the application of law to the specific case. 

In sum, using the classic distinction between auctoritas and potes
tas, of Roman origin, it could be said that those who rely more strongly on 
the relevance of the logical-juridical aspect of the judgment are striving to 
stress its auctoritas, based on the moral force proceeding from its pres
tige by virtue of the excellence of the reasoning in support of justice 
served by the judgment. At the same time, those perceiving the judgment 
as an act of will take into account more the service rendered therewith for 
the effective exercise of potestas iudicialis. Perhaps it is appropriate to 
agree that the judgment needs potestas, in order to have the opportunity 
to be pronounced and also to be able to achieve the effectiveness neces
sary for justice to be established in society, as well as that auctoritas that 
comes from a well-founded argument, manifesting the rationality of ca
nonical law and guaranteeing that justice will be administered in ecclesi
astical society not through the judge's discretion but as a fruit of his 
intellectual exercise. This is evidenced in the logical arguments based on 
knowledge of the canonical system, its jurisprudence and doctrine from 
the authors, as well as on a careful analysis of the alleged facts and the re
sult offered to the judge by the evidence brought to the process and the 
evaluation made thereof by the one trying the case. 

2. Both aspects just indicated are present in this canon under discus
sion. Let us begin with the sections referring to the act of will, by which 
the object of the litigation is expressed, which object must be resolved by 
the judgment, which the parties have submitted to the knowledge and 
judgment of the judge or tribunal: 

a) In the first place, according to the letter of no. 1 °, the judgment 
must definire controversiam coram tribunali agitatam, this definition 
takes place by giving the proper answer to each of the questions. These 
questions are, usually, the ones formulated by the judge or tribunal in the 
decree mentioned in c. 1513 , at least for more difficult cases, and this is 
what canonical doctrine has named solemn joinder of issue. This does not 
mean that in the easier or less complex cases the process does not have 
those questions that the judge must answer, but that due to the simplicity 
of the problems being debated in that cause of litigation, there is no need 
for an express formulation of the question (or questions), because they 
are easily evidenced in the complaint and in the answer from the respon
dent once notice is served. This is what is usually called the simple join
der of issue. However, c. 1661 provides that for the oral contentious trial 
the judge will determine the questions. Canon 1677 §§ 2 and 3 establishes 
that in nullity of marriage proceedings they will be formulated by decree, 
including not only whether nullity should be declared, but also specifying 
the ground (or grounds), (each of them, if there is more than one, consti
tutes a specific cause of nullity, a specific question raised), by which the 
validity of the marriage is challenged. 

1489 



c. 1611 Bk VII. Pt. II. Sect. I .  The Ordinary Contentious . . .  DE DIEGO-LORA 

The question ( or questions) raised, in one way or another, after no
tice is served on the respondent and his or her possible answers, consti
tute, fashioned according to the case, the object (or objects) of the 
process, on which the judge or tribunal must make a pronouncement in the 
judgment. The answers in the judgment must be adapted to those ques
tions, without the judgment going too far and granting more than what was 
asked, or making a pronouncement on issues not raised by the petitioner 
or the respondent, just as the judge cannot limit himself to granting less 
than what was asked for or failing to respond to any question raised. 

The phenomena just described are phenomena that procedural doc
trine describes as incongruity of the judgment. This incongruity is called 
positive when it violates the principle of ne eat iudex ultra petita par
tium , and negative when it violates the principle of ne eat iudex intra 
petita partium; and mixed if what is violated is the principle ne eat iudex 
extra petita partium. 

Procedural doctrine has discussed what happens to judgments de
scribed as incongruous, and there are cases in jurisprudence in which, be
cause of said defect, the judgment was declared null. The CIC, as already 
indicated, in c. 1620 , 8°, provides absolute nullity of a fully incongruous 
judgment. Although this terminology is not used, it nonetheless declares 
this nullity of the judgment when controversia ne ex parte quidem 
definita est. 

The necessary congruity of the judgment is required by the pleading 
nature of the process, and specifically the canonical process as well
evidenced in cc. 1501 and 1502. This principle of the initial petition is then 
shown throughout the process when c. 1504, 1 ° and 2 ° requires for the pe
tition, among other requirements, that it express the quid petatur and the 
factual and legal basis on which the petition is supported. Canon 1513 also 
specifies that, after notice is served on the respondent, the judge must for
mulate the terms of the dispute, which also include the requests inferred 
from the statements and defenses alleged by the respondent, as well as 
those of the possible counterclaim. Moreover, once the questions are for
mulated, and the joinder of the issue situation arises, neither the judge nor 
the parties will be allowed, pursuant to c. 1514, to validly amend the terms 
of the dispute, except in compliance with the special requirements that 
are foreseen in the canon itself for said amendment. For this reason, in the 
ius vetus itself, a general principle is accepted, that was retained in the 
current Code, which consists of the statement sententia debet esse con
form is libello . 

The internal consistency of the process goes through the various 
stages, from the libellus of the lawsuit to the judgment. This is why it must 
also be required for the admission and presentation of evidence even if we 
lack a general canon in this regard, even if it indirectly appears sporadi
cally in some concrete canon, such as the one regulating the characteris
tics that must be present in the questions asked of the witnesses, among 
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which are included, according to c. 1564, the requirement that they be per
tinentes ad causam quae agitur. The matter of the irrelevance of the evi
dence, due to a lack of consistency with the matter in dispute, is significant 
because it must be the main criterion, together with its legitimacy, which 
the judge must use in order to reject proposed evidence, as authorized by 
c. 1528 § 2 ,  (although this canon makes no provisions regarding the rea
sons for which the judge must reject the evidence presented). 

Lastly, it should be taken into account that when it is a judgment of 
dismissal, because of a negative answer to the questions posed, if the for
mulation of this negative answer is generic, inclusive of all those ques
tions, the judgment will not suffer from the defect of inconsistency. The 
judgment will be consistent if it affirmatively answers one more or more 
of the questions and generically absolves the rest, because in this case, it 
is simply considered that the answer is negative with regard to the remain
ing questions. 

b) Number 2 ° of the canon does not contain a provision that applies 
to every judgment, although it follows the words sententia debet, with 
which the canon begins. The judgment must meet the content require
ments of no. 2 ° when: a) the judgment is totally or partially for the peti
tioner; or b) it is a judgment of conviction (see introduction to this tit. VII, 
De iudicis pronuntiationibus, and the commentary on c. 1607).This is be
cause only in these situations can there be obligations that must be com
plied with. 

Declarative and constitutive judgments do not directly entail obliga
tions that must be executed. Even if judgments of nullity of marriage are 
often accompanied by an executory decree (c. 1651), this decree is not 
necessary for the nullity itself, inasmuch as its effectiveness takes place 
for the spouses ipso iure through notice of the second resolution pursu
ant to nullity (c. 1684 § 1). 

For the purposes of being incorporated into the registries of mar
riages and baptisms, however, even though c. 1685 mentions that the judg
ment facta est executiva, instead of executing its content, it would be 
more appropriate to speak of the need for recording in the registry, and 
not in the interest or the rights of the spouses, already satisfied by means 
of c. 1684 § 1, but for the sake of ecclesiastical public order and the good 
of the souls. Canon 1685 in fact, is not intended for either of the spouses 
affected by a judgment of nullity, but for the competent organs of the ad
ministrative organization of the Church in charge of, and responsible for, 
having the records of the ecclesiastical public registries reflect the juridi
cal realities that must be duly recorded. The judgment called "executive" 
according to c. 1685 does not correspond to the judgment the execution of 
which is regulated by cc. 1653-1655. 

Therefore, the provision of no. 2 ° of the canon under discussion 
would only have to be taken into account when the judgment itself, by 
defining the controversy (no. 1 °) and answering the questions raised, 
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imposes obligations on either of the parties to give, do, or refrain from 
doing something, the obligation of which usually falls to the losing party. 
The provision reads obligationes ex iudicio ortae, but no obligations are 
derived from the trial other than those pronounced by judgment in its dis
positive part. However, the provision ensures not only that those obliga
tions be determined in that judgment, but also quomodo implendae sint. 
These methods of compliance, if one is not obliged to voluntarily comply 
with the judgment, must be observed and enforced, after the executory 
decree, by the bishop of the diocese in which the judgment of the first 
grade was pronounced, in the same way that all judgments must be sub
ject to the provisions of cc. 1654 and 1655. 

If pronouncements other than nullity could be added to the judgment 
declaring nullity of marriage, except the possible veto allowed by c. 1684 
§ 1 ,  as, for example, that mandating which of the spouses must live with 
the children, or other measures of a patrimonial nature, resulting from the 
nullity declared, the judgment, in these hypothetical situations, would add 
to the mere judicial declaration of nullity provisions that could create obli
gations, inasmuch as in these cases certain conduct would be imposed. 
However, this type of pronouncement, to our understanding, at present ex
ceeds the possible object of the litigation in a nullity of marriage case, the 
specificity of which resides in that adherence to the characteristic object 
of the litigation described in c. 1677 §§  2 and 3. Nonetheless, the proce
dural activity itself could demonstrate rash conduct that could make the 
losing party in the judgment deserve an order to pay restitution for dam
ages, that the judge could impose in his judgment. Garcia Failde1 echoes 
this idea in suggesting that they would be obligations resulting from the 
trial, and in this case, a pronouncement would be added to a merely declar
ative or constitutive judgment, the regulation of which regarding restitu
tion for damages would have to be established in advance by a norm set by 
the bishop governing the tribunal (c. 1649 § 1, 4°). We believe that an order 
for restitution for rash conduct, by virtue of the principle of a petition for 
justice, cannot be imposed by the judge or tribunal unless preceded by an 
express petition in advance from the winning party in the judgment. Con
sequently, we believe also that an ex officio statement from the judge is 
not in accordance with the law, which, if there is no express petition, 
would only count for sanctioning the rash litigant with other measures, be 
they disciplinary procedures, such as an order for costs on the losing party 
(c. 1649 § 1 ,  2 °), or criminal proceedings if that rashness could be defined 
and tried in another proceeding as a previously defined criminal act. 

What could be added to pronouncements of judgments in the nullity 
of marriage proceedings is an admonition regarding the moral and even 
civil obligations that the spouses must undertake because perhaps they 

1. Cf. J.J. GARCIA FAILDE, Nuevo Derecho Procesal Canonico (Salamanca 1984), pp. 179-
180. 
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are believed to be subject to a duty to support and educate, either the 
other party or the progeny. But this admonition, because it is such, does 
not entail any execution, because it cannot be confused with a juridically 
demandable obligation liable to be enforced through an order. This admo
nition, however, is made without the need for any act of execution, be
cause it is made in the very act of serving notice of the judgment on the 
party being admonished, that is, at the stage in the proceedings defined by 
c. 1615 with the words publicatio seu intimatio sententiae, and there
fore, without any subsequent executory activity. 

c) Lastly, in connection with the dispositive part of the judgment, 
no. 4° orders that the judgment must determine the expenses of the suit. 

The concept of judicial expenses is broader than that of judicial 
costs. Costs are that which result from the judicial activity itself, and will 
usually be subject to the norms of official charges prevailing in each tribu
nal. Canon 1649 attributes to the bishop governing the tribunal the power 
to regulate these charges as well as other expenses or expenditures in
curred in the process. Among these expenses, according to c. 1649 , 2 ° , we 
should also include fees for proxies, attorneys, experts, and interpreters, 
as well as compensation that witnesses deserve to be paid (cc. 1571 and 
1580). 

What is presented in the new legislation as characteristic in its en
tirety of particular law, in cc. 1908-1913 of the CIC/1917 to a large extent 
took on a general nature. Many of these canons now repealed nonetheless 
can to a large extent facilitate the work of the moderator bishop, intended 
to pronounce the norms for his tribunal regarding the various concepts 
now contemplated in c. 1649 .  This occurs, for example, with the decision 
to generally continue to impose judicial costs on the losing party, with the 
decision to order joint payment of judicial costs when more than one 
party is ordered to pay in connection with a joint obligation, and, prorated 
in other cases. It occurs also with the sharing of judicial costs, in full or in 
part, among the litigants when it is an issue only partly resolved in favor of 
one party, or to resolve a very difficult case, or when there are litigants 
who are related by blood or marriage, and even finally referring said divi
sion of costs to the discretion of the judge for any just or grave reason. Ar
ticles 233-235 of PrM also contained norms that can be useful in this new 
particular legislation to which the CIC refers. 

With respect to indemnification for damages, c. 19 10 § 2 of the CIC/ 
1917 established the rule that if the petitioner or the respondent had acted 
rashly, they should also be ordered to pay damages. Canon 1649 , 4° , how
ever, refers to the particular legislation in which norms are pronounced 
for indemnification for damages, which must be paid not only because the 
lawsuit was lost, but also because the litigant acted rashly. One might 
wonder if this order to pay damages is an unavoidable consequence of the 
rashness with which the losing party litigated, as the CIC/19 17 made clear, 
or if that rashness would now only justify that the judgment establish the 
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order for judicial expenses. This would not mean that the judicial pro
nouncements include an order to indemnify in which it cannot be surely 
stated that it is included in c. 1611, 4° , unless it was expressly requested 
by the party favored by the judgment. 

Article 97 § 2 of the NSRR (199 4) only requires that the judgment de
termine, after the answer given to the proposed questions, who is obli
gated to pay the judicial costs and the legal representation fees, but we do 
not find any mention of indemnification for damages. Only in c. 1649 § 2 
are the concepts of costs, fees, and indemnification for damages united in 
a section with somewhat homogeneous treatment, when it provides that 
those various concepts of the judgment order cannot be appealed, al
though it allows the party to present those appeals, separately, within fif
teen days, before the same judge who pronounced the judgment, who may 
amend his assessment. However, the word "assessment" (qui poterit 
taxationem emendare, according to the provision), does not correspond 
with the determination of an amount to be established by the judge in 
order to indemnify the party for damages suffered. In any event, we be
lieve that if rashness in litigation justifies that the damages resulting from 
said conduct be indemnified by the final judgment, to which said order is 
added, the party prejudiced by said rashness will have to claim damages 
for rashness in the same litigation in which the rashness occurs, if he 
wishes to benefit from the compensation owing, giving rise to an objective 
accumulation of actions within the same cause pursuant to c. 1493,  as a 
secondary action that is part of the primary action. We believe, however, 
that the judge or tribunal can never proceed in this way ex officio. They 
are not even allowed the broad judicial discretion given to the judge in 
C. 1452. 

3. We have saved for the last the material of c. 1611 which does not 
belong to the dispositive part of the judgment, that is, the provisions of 
no. 3 ° : the presentation of the motives or reasons, both in law and in 
fact, on which that dispositive part is based. 

John Paul 112 stated that the objectivity characteristic of justice and 
procedure, with respect to the f actum, is manifested in adherence to the 
truth, while with regard to the ius, it is manifested in the judges' fidelity to 
the law. 

Normally, in the process, there is a quaestio iuris and a quaestio 
f acti. In the methodology for achieving moral certainty in the judgment 
(see commentary on c. 1608), the path for the judge to follow is, firstly, fol
lowing the chronology of the investigation, knowledge of the law in con
nection with the judicial effects sought by the petitioner. Once the law 
claimed in justice is known (for the purpose of contemplating the quaes-

2. Cf. JOHN PAUL II, Discourse delivered to the Sacred Tribunal of the Roman Rota, 
February 26, 1984, in AAS 7 (1984), pp. 643-649. 
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tio iuris as a whole), he will proceed to analysis and juridical study of the 
peremptory exceptions presented in view of the juridical effects sought. 
Once the judge is convinced that the petitioner had the right in justice to 
ask for what he claimed, the judge shall go into an examination and as
sessment of the evidence, for the purpose of verifying what actually exists 
in the factual statements of the party seeking a favorable judgment, which 
would entail an in-depth investigation of the elements making up the 
quaestio facti, which are hidden when submitted to the judge and it is 
only through the evidence that his agreement or disagreement with the 
factual situations described by the petitioner will be revealed. 

In that order and in that scheme of knowledge, references, and di
verse logical judgments, the judge will come to know both the truth of 
what is proposed, and the juridical reason supporting the juridical peti
tions set forth. Knowing how to explain all of this, occasionally long and 
complicated exercise of the human mind, is the most noble work of the 
judge, inasmuch as his social prestige, and the security of justice that the 
parties hope to receive, depend to a large extent on that knowledge and 
that wisdom of the judge, according to the truth and the law, because this 
knowledge is fit to be expressed in such a way that it can be shared by 
other readers of the judgment and by its recipients, the litigating parties. 

The requirement of c. 1611, 3 ° adds dignity to the judgment, not to 
mention the fact that its correctness makes it just, giving to each their 
rights. The civilizing advance of law goes handinhand with that explana
tion by the judges on the truth and justice that shine through their judg
ments. Today's necessary adherence to the rationality and justice of the 
judgments in their explanation was not always present in all periods of 
history. At times, there have been undue objections to the canonical sys
tem because it lost sight of that demand for a basis, in contrast with judg
ments from democratic juridical systems, in which one of the guarantees 
of those who resort to the courts comes from the idea that all administra
tion of justice is a reasoned act, based on law and on the proof of specific 
factual situations disputed in the process. 

However, Llobell has highlighted the fallacy of these positions in a 
work of historical research of considerable importance regarding the ca
nonical judgment. 3 Apart from some negative manifestations, of a limited 
and at times exceptional nature, characteristic of the time at which they 
occur and the then generalized juridical culture, then in very old canonical 
collections, such as the Excerpta of St. Isidore of Seville, the Panormia of 
St. Ivo of Chartres, or the Decretum of Gratianus, "it is strictly required 
that the judge achieve sufficient moral certitude, even if that expression is 
not used, as a guarantee of sufficient agreement between the real truth 
and the formal or procedural truth, in this way providing the judgment 

3. Cf. J. LLOBELL TuSET, Historia de la motivaci6n de la sentencia can6nica (Zaragoza 
1985). 
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with a justification by making it and declaring it just ( expression of the 
favor veritatis ). Moreover, when these provisions are violated, sanctions 
are imposed on the judge (suspension ... ) as well on the judgment (nullity 
or anullibility ). "4 

We conclude this exegesis of c. 1611, 3 °, using words from the same 
author: "We can say that since the origins of canonical law, the need to 
present the motives for jurisdictional resolutions has been made effective 
and implicitly formalized by virtue of the objective to achieve salus un
iuscuiusque animae . . .  Judgments always have a clear therapeutic, peda
gogical, and preventive nuance for those directly affected thereby and for 
the entire ecclesial community. That objective cannot be achieved without 
the motivation. Naturally, when referring to the beginning of Church his
tory, we understand rationale to mean that the parties and the interested 
community must adequately know why a decision is made by the authority 
applying juridical norms to a specific case, even if that decision and its 
justification are not marked by the formal nature acquired with juridical 
modernization. "5 

4. Ibid., p. 170 
5. Ibid. 
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1612 § 1. Sententia, post divini Nominis invocationem, expri
mat oportet ex ordine qui sit index aut tribunal; qui 
sit actor, pars conventa, procurator, nominibus et 
domiciliis rite designatis, promotor iustitiae, defen
sor vinculi, si partem in iudicio habuerint. 

§ 2. Referre postea debet breviter facti speciem cum par
tium conclusionibus et formula dubiorum. 

§ 3.  Hisce subsequatur pars dispositiva sententiae, prae
missis rationibus quibus innititur. 

§ 4. Claudatur cum indicatione diei et loci in quibus pro
lata est et cum subscriptione iudicis vel, si de tribu
nali collegiali agatur, omnium iudicum et notarii. 

§ 1. The judgement, after the invocation of the divine Name, must state in 
order the judge or tribunal, and the plaintiff, respondent and procura
tor, with names and domiciles duly indicated. It is also to name the 
promoter of justice and the defender of the bond if they were en
gaged in the trial. 

§ 2. It must then briefly set out an outline of the facts, with the conclu
sions of the parties and the formulation of the doubt. 

§ 3. Then follows the dispositive part of the judgement, prefaced by the 
reasons which support it. 

§ 4. It ends with the date and the place in which it was given, and with the 
signature of the judge or, in the case of a collegiate tribunal, of all the 
judges, and of the notary. 

SOURCES: § 1: c. 1874 §§ 1 et 2; NSRR 144 § 1; PrM 202 §§ 1 et 2; 
PAULUS PP. VI, Alloc., 8 feb. 1973 (AAS 65 [ 1973]  102-103) 
§ 2: c. 1874 § 3 ;  NSRR 144 § 2; PrM 202 § 3 
§ 3 :  c. 1874 § 4; NSRR 144 § 2; PrM202 § 4; SNAS 122 §§ 2 et 3 
§ 4: c. 187 4 § 5 ;  CodCom Resp. XIII, 4 iul. 19 22 (AAS 14 
[19 22] 529 ); NSRR 144 § 4; PrM 202 § 5 

CROSS REFERENCES: cc. 10 , 1422, 1437 , 1448, 1472, 1478-1480 , 1482 
§ §  1 et 3, 1488 § 1, 150 4,4°, 1508 § 1, 1512,2°, 
1513 , 1517 , 1611,1°-3° et 5°, 1616 , 1619 , 1622, 
20,50 
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COMMENTARY ------

Carmelo de Diego-Lora 

1. We have here a canon that is purely formal in nature. The require
ments it describes must be present in the judgment. Some of them, such as 
those provided in § § 2 and 3 ,  are still, nonetheless, outward expressions of 
the central core of the judgment ( c. 1611, 3 °) or expressions of the deci
sion itself ( c. 1611, 1 °). 

With the canon divided into four sections, there is an order among 
them, beginning with § 1 ,  what we could call the "heading" of the judg
ment. The invocation of the name of God is the first of the requirements it 
establishes. It is immediately followed by a list of the subjects who took 
part throughout the process and who are, namely, the author and the re
cipients, respectively, of the public, binding the formal statement of will 
contained in the judgment. 

The author of the judgment is the judge, if he is the sole judge, or the 
judges constituting the collegiate tribunal. They must be identified by 
their given names and surnames, according to the customs of each coun
try for personal identification. The judges of the judgment are the same 
judges of the litigation according to the old principle semel iudex semper 
iudex, zealously preserved by c. 1512, 2° , which establishes the so-called 
perpetuatio iurisdictionis, intended to avoid, throughout the process, 
any manipulation that may substitute a judge when it is feared that the de
cision of that person may be contrary to the interest of any of the parties. 
Any removal of a judge not based on a lawful and grave reason (cf. c. 1422 
in fine) may arouse suspicion of partiality in the judgment. If either of the 
parties fears, in a case, that the judge or any of the judges of the tribunal is 
not independent, it should exercise its legal power to recuse him if he is 
believed to incur any of the causes for challenge set forth in c. 1448. 

Once the judge or judges of the tribunal are listed, the judgment shall 
state the names of the petitioner or petitioners, the respondent ( or respon
dents), as well as the name of their proxies, if the parties acted by repre
sentation through the respective certified mandate ad lites, and also that 
of the advocates if they acted as representatives of the parties (c. 1484 
§ 1). It is not necessary, however, to indicate in the judgment the names of 
the advocates when their characteristic role was limited to advising and 
acting as legal representatives of a party in the process. Just as the proxy 
commonly substitutes for the party and acts on behalf of and for this 
party, for which reason he cannot be substituted by another (c. 1482 § 1), 
the appointment of a legal representative, when it does not entail this rep
resentation, is not subject to these limits in the proceedings, and even 
more than one legal representative at a time can be appointed by a party 
(c. 1482 § 3). 
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Moreover, if any of the litigants acts through a legal representative, 
although nothing is said in the canon in this regard, we believe that this 
legal representative (cf. cc. 1478, 1480, and 1508 § 3) must specifically be 
named, and identified as such, in this first part of the document that will 
be the judgment. 

According to this § 1, it must include not only the names but also the 
domiciles. This question of indicating the domicile, or at least the resi
dence, is noted from the first moment that the process begins, inasmuch 
as it is a requirement for the petition to be admitted ( cf. c. 1504, 4 °). 

If the promoter of justice or the defender of the bond were engaged 
in the trial, they must also be named in the judgment with the capacity as a 
public party with which they acted and with the respective personal iden
tification. It does not seem, however, necessary to refer to the domicile, 
because both are offices of the curia of justice, and it will be recorded in 
its archives. 

Thus, the judgment first sets forth clearly and without confusion the 
identity of the subjects between whom a procedural juridical relationship 
has been created, be they situated therein in a position of inequality, such 
as that of the judges with respect to the parties, or in a position of equality, 
such as the parties to each other, be they private or public parties. 

2. Secondly, the canon requires a brief description of the facts that 
gave rise to the respective exercise of the actions, the account of which 
was concluded by the parties, and the formulation of the doubts (§ 2). It 
also provides that the dispositive part of the judgment will follow, pre
ceded by the reasons on which it is based (§ 3). 

Thus, first it describes the identification of the object of the litiga
tion, which often is determined by the fundamental facts, which are essen
tially the history that occurred prior to the process, the consequences of 
which are this process, and the subsequent judgment. It is not always 
merely a factual process, inasmuch as the process can have as its sole ob
ject a disputed juridical issue, but the occurrence of certain facts is usu
ally the most common cause originating the process. At this point, the 
judgment should set forth how these facts were created for the plaintiff, 
and at times also for the respondent, and the need to formulate specific 
petitions intended for the judge or tribunal, that they must resolve. But 
said petitions, in the joinder of issue, became formulations of the doubts 
(c. 1513), which the judge must answer in order to define the controversy 
( c. 1611, 1 °). This definition must be reasoned in law, although that rea
soning (see commentary on c. 1611) must, according to the canon, pre
cede the dispositive part of the judgment. 

The canon does not explain how those various requirements of the 
judgment must be articulated when elaborated, but it can be said that in 
judicial practice the form usually designated as Roman has been consoli
dated, which, in a certain way, follows the logical order that should be 
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followed in the method for reaching moral certainty (see commentary on 
C. 1608). 

3. After the heading of the judgment, it usually briefly indicates the 
factual issue determining the object of litigation and the type of process 
on which the judgment is pronounced. The focus is then on the cause of 
action, with the formulation of the doubts which the judge or tribunal 
must answer. 

Then, in a separate section from the judgment itself, in the rationale 
that is usually entitled in iure, there is an analysis and presentation of the 
study of applicable law and once this statement on law is complete, there 
is, in another separate section, a presentation of what is usually called the 
in facto of the judgment. This section analyzes and studies all the quaestio 
f acti, especially an assessment of the facts in the light of the evidence pre
sented. That is why this part of the judgment could often be described as 
the section devoted to the evidence, from which the judge states the re
sults of the evidence. 

At these points ( in iure and in facto) in the judgment document, 
there is a tendency to conclude the logical juridical operation through the 
subsumption, with the judge or tribunal noting that these proven facts cor
respond to the factual assumptions contained in the applicable juridical 
norm or norms. 

The dispositive part is presented at the end of these two separate 
sections of the judgment, as a logical conclusion with which they answer 
the previously formulated doubts. In the concatenation and order of the 
arguments on positive law, jurisprudence, and doctrine by the authors, 
law could justifiably assume those facts that served as antecedents to the 
process and then, when proven, to the judgment, the dispositive part of 
which is a logical, duly founded conclusion, a judicial expression of the 
just solution to the specific case. Here reasons of equity will also come 
into play and lead the judge to find a fair solution, adapted to the various 
circumstances of the case. 

4. Lastly, the judgment requires its proper date. Canon 1612 § 4, in ef
fect, provides that the judgments must close with an indication of the date 
and place in which it is pronounced. Although the canon only mentions 
the day, without referring to the month or year, it must be understood that 
these two elements in the date cannot be missing from the judgment, inas
much as they determine the day on which the declaration of the will of the 
judge or tribunal, the authors of the judgment, is formalized. 

Next § 4 adds the necessary requirement of the signature of the 
judge, if he is the sole judge, or of the judges if it is a collegiate tribunal. 
Moreover, the signature of the notary cannot be missing under any circum
stances, in that he or she is the one who provides public proof (c. 1437) of 
the authorship of the judgment, of the accuracy of its content in connec
tion with what the judges wanted to declare in the form of a judgment, and 
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even the date itself incorporated at the end of this document, which is 
quite unique as a written instrument giving public verification of the will 
of the judges that is the judgment. This is a document that is prepared 
within the same cognitive process, inseparable from the written documen
tation of the case (c. 1472) and the culmination of each judicial instance 
(c. 1517), when it runs through its entire procedure. 

5. Although the canon under discussion is purely formal in nature, its 
text lacks any threat of nullity ( c. 10 ), which would nullify without any 
possible discussion any judgment essentially neglecting or violating any of 
these formal requirements. 

Therefore, we must resort to the canonical provisions on nullity of 
judgment in order to contemplate, from another point of view, to what ex
tent an omission or violation of any of this formal information will incur 
nullity of the judgment. In c. 1622, 2 °-4 °, we can see that, in fact, the lack 
of the motives of the judgment, the lack of the signatures provided by 1612 
§ 4, the lack of the year, month, day, and place in which it was pronounced, 
are respectively, according to the previous numeric order, causes of nullity 
( albeit remediable), of the judgment. It is appropriate to stress that, in con
nection with the dating of the judgment, the aforementioned no. 4 ° of 
c. 1622, unlike c. 1612, § 4, mentions the need for the month and year, 
which we already stated is assumed in the latter norm, because otherwise 
the day would be undetermined. 

There is no mention whatsoever of the omission of the information 
that had to be included in what we called the heading, while others refer 
to it as the preamble of the judgment. Neither is there any mention of the 
omission of any of the information established by c. 1612 § 2. We believe 
that if any information is missing and it is not duly set forth in the body of 
the judgment document, in that it would be an error or omission, in princi
ple, it can be recovered through the procedure of c. 1616 if any of the 
parties has an interest in the matter's being completed or corrected. More
over, if the date requirements or any portion thereof, is missing, before a 
complaint of nullity is filed, 1616 § 1 provides that it be resolved by the 
method set forth in its text. 

We believe that c. 1616 is not a fit procedural instrument for remedy
ing formal defects in the judgment such as those mentioned in c. 1622, 2 °, 
that is, the lack of motives for the judgment, but it is for correcting any 
other defects without the need to always use the challenge, more radical 
in its effects, which is the querela nullitatis. 

However, we have some doubt regarding the lack of the notary's sig
nature in the judgment. In principle, we see no reason not to resort first to 
the procedure of c. 1616 in order to complete the judgment, but we are 
faced with the matter of the notary refusing to sign the judgment, for 
whatever reason, or can no longer sign it, because it is physically impossi
ble or because he or she is deceased. The lack of the notary's signature is 
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not expressly enumerated among the causes of nullity of the judgment. 
However, c. 1437 § 1 is emphatic in this respect: any acts not signed by a 
notary are null. 

The judgment, because it is a written document, still belongs to that 
group of documents that constitute, as a whole, the acts of the process, 
and it is clearly one of the acts (because it is a written record of the state
ment of the will of the judges in responding to the formulated doubts), 
that refer to the substance of the cause ( c. 14 72 § 1 ). In our opinion, it 
is not a nullity in an act that can be corrected as permitted in c. 1619 
(c. 1622, 5°), because the judgment itself suffers from the lack of a notary 
signature. It seems to us, in that rare situation in which the lack of a no
tary's signature cannot be corrected through c. 1616, the rules of c. 1622, 
3 ° will not govern, as if the notary signature were equivalent to that of the 
other signatories of c. 1612 § 4.Rather, the absolute nullity will apply, 
which is provided generally in c. 1437 § I.Inasmuch as it affects the judg
ments, it does not fit into the situation described in c. 1622, 5°, regarding 
remediable nullity. 
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1613 Regulae superius positae de sententia definitiva, senten
tiae quoque interlocutoriae aptandae sunt. 

The rules set out above for a definitive judgement are to be adapted also 
to interlocutory judgements. 

SOURCES: c. 1875; NSRR 139 

CROSS REFERENCES: cc. 1426 § 1, 1588, 1589 § 1, 1590 § 1, 1607, 1608-
1612, 1661-1663, 1665, 1667-1668 

C OMMENTARY 

Carmelo de Diego-Lora 

1 .  The rules superius positae de sententia definitiva must be 
adapted to interlocutory judgments. In order to identify which of these 
rules are also applicable to interlocutory judgments, it will be necessary to 
look at the rules of cc. 1608-1612. Canon 1607 is excluded from the above 
list of canons, because it only contains the distinction and, in some way, 
definition of an interlocutory judgment in contrast to the principal judg
ment (for more clarification, see commentary on c. 1607). 

Therefore, the canon refers to formal rules with reference to the 
route the judge must follow in order to reach moral certitude regarding 
what is sought in the incidental proceeding that gives rise to the interlocu
tory judgment ( cc. 1589 § 1 and 1590 § 1 in connection with c. 1608). This 
is true, as well, with respect to the drafting, after the discussion and vot
ing, if the judgment is by a collegiate tribunal ( cc. 1609 and 1610 in con
nection with c. 1426). It also refers to the regulating norms of the internal 
and external requirements of judgments (cc. 1611 and 1612). 

Everything said regarding the final judgment in the commentary on 
these canons can now be repeated, although it is transferred to the inter
locutory judgment. It would be excessive, however, to speak of definire 
controversiam, with the expression of c. 1611, 1 °, applying it literally to 
the interlocutory judgment. But understanding it in its specific context, 
the incidental proceeding giving rise to the pronouncing of a judgment, 
this judgment will not fail to define the specific dispute arising through 
the incidental proceeding that makes a special, preliminary incidental pro
ceeding occur. The same can be said regarding interlocutory judgments if 
the judge or tribunal admitting the incidental proceeding should decide 
that it must be resolved through this type of judicial resolution ( cc. 1587 
and 1589 § 1 ). 
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Canon 1590 § 1 goes one step further by providing that if the judge 
admitting the case decides that the incidental proceeding must be re
solved through a judgment, the norms on the oral contentious trial will be 
followed, unless the judge provides otherwise because of the seriousness 
of the issue raised. 

2.  When the judge of the principal case is the sole judge, we can find 
two types of judgments pronounced in the oral contentious trial. These 
are principal judgments, pronounced in the principal case that follow the 
procedure of the expedited ordinary trial, and interlocutory judgments 
arising from incidental proceedings admitted by the sole judge in the ordi
nary contentious trial. In order to avoid any type of confusion between the 
judgments, we would like to suggest that the heading of the interlocutory 
judgment highlight its particular nature. This means that, among the ele
ments of the heading of the interlocutory judgment, all the information 
identifying the incidental proceeding in which it is pronounced should 
also be set forth, and at the same time, the principal case in which said in
cidental matter arose should also be identified. 

3. However, if it is a collegiate tribunal that is hearing the principal 
case and admitted the incidental proceeding for it to be resolved in the 
form of a judgment, the fact that the procedure for the oral contentious 
trial must be followed for its resolution does not mean that the criteria for 
the sole judge provided in c. 1657 will govern. This would mean that the 
presiding judge of the tribunal, or the ponens, or any of the other judges 
would have to preside and direct the incidental proceeding until the judg
ment. 

Adopting this position would go against the provisions of c. 1588, 
which orders that the incidental case must be proposed before the judge 
that is competent to try the principal case. If this judge is a tribunal, or col
lege of judges, the incidental matter must be proposed before this college 
and this same tribunal must decide its admission and follow the subse
quent procedures. 

In these cases, we are obligated to apply competence by jurisdiction 
of the connection of cases, that of the incidental cause with respect to the 
principal case, that, for reasons of procedural coordination, provides that 
the same tribunal (c. 1414) must hear both. This competence proceeds ex 
officio and cannot be derogated if the parties so desire, nor even on initia
tive of the judges. The vis attractive of the competence of the tribunal of 
the principal case over the incidental proceeding belongs to the ius co
gens of the canonical norms of procedure. 

In the situations just described, we will find, therefore, the rare situ
ation of oral contentious trials, which, since they served as a procedural 
instrument for the handling of an incidental proceeding set forth in the 
principal case submitted to a collegiate tribunal, are resolved through an 
interlocutory judgment of that college of judges. 
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In that situation, the references that cc. 1661-1663 and 1665 make re
garding the sole judge for the hearing in the oral contentious trial, as well 
as cc. 1667 and 1668 regarding the oral discussion and preparation of the 
judgment, must be interpreted as ref erring equally to the collegiate tribu
nal. This court will then act by receiving evidence according to its own 
nature, but, with respect to the formulation of the doubts and the prepara
tion of the judgment, it must still, in any event, act collegially, according to 
the provisions of cc. 1609 and 1610 § 2. In any case, the decision will be 
adopted by majority vote by the judges (c. 1426 § 1). 
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Sententia quam primum publicetur, indicatis modis qui
bus impugnari potest; neque ante publicationem vim 
ullam habet, etiamsi dispositiva pars, iudice permittente, 
partibus significata sit. 

A judgement is to be published as soon as possible, with an indication of 
the ways in which it can be challenged. Before publication it has no effect, 
even if the dispositive part may, with the permission of the judge, have 
been notified to the parties. 

SOURCES: c. 1876; NSRR 142 § 2 ;  PrM 199 ; PAULUS PP. VI, Alloc., 11 ian. 
1965 (AAS 57 [1965] 235); PAULUS PP. VI, Alloc., 26 ian. 1966 
(AAS 58 [1966 ]  155); SNAS 58 § 1 

CROSS REFERENCES: cc. 1474 § 1, 1596  § 1, 1615, 1625, 1628, 1630 § 1, 
1637 § 1, 1639 § 1, 1641,2°, 1644-1645, 1651, 
1668, 1682 

CO MMENTARY ------

Carmelo de Diego-Lora 

1. The publication of the sentence meets two different objectives at 
the same time. First, it is an act of notification to the parties to the liti
gation of the answer ( or answers) that the judge or collegiate tribunal pro
nounces with respect to the doubts that have constituted the object of 
litigation. The parties thereby acquire knowledge of what, with respect to 
the rights and interests involved in the judicial controversy, the judge or 
tribunal has decided, if it is the final judgment. 

The word publication, which refers to the final as well as to interloc
utory judgments, cannot be understood to be similar to publicity. The 
court does not circulate its judgments. It only makes them known to those 
who are parties in the process, including the promoter of justice and the 
def ender of the bond, if they acted as such in the process in which the 
judgment was pronounced. This judgment affects the parties interested in 
the decision and they are the ones who are interested in knowing its con
tent. 

The canonical process is a process between parties, and these par
ties have the right to know the judgment of which they are the direct 
recipients. If the judgment contains new juridical statements or constitu
tions, they will be the ones who are affected, and they must abide by its 
pronouncements when it is a final judgment. They will be affected by any 
obligations imposed by the judgment, by complying therewith if it is a 
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conviction judgment, or in demanding said compliance for their own bene
fit if it is acknowledged that a party has the right to claim it, and, if these 
obligations are not met, the right to mandatory execution, for which it 
may obtain from the competent judge or tribunal, the pronouncement of a 
decree of execution (c. 1651). 

Canon 1593 § 2 also provides that any party that did not appear, or 
that has not given a reply before the case is decided, can challenge the 
judgment, and even in certain situations lodge a plaint of nullity (see com
mentary on c. 1593). The fact that one has been declared absent in a pro
cess, pursuant to c. 1592, does not mean that one is no longer a party, 
although there has been no confronting of the fundamental charges in the 
process in defense of one's position in the litigation. Therefore, an absent 
party may challenge a judgment prejudicing him, which obviously means 
that he must also receive notice of the judgment, at least of its full text, in 
order to be able to challenge it, pursuant to c. 1614. 

The judgments are part of the procedural acts as a whole that give 
written evidence of all the activities taking place in the process and, as 
said acts, are subject to the prohibition of c. 147 5 § 2, intended for nota
ries and the chancellor, from handing over judicial records and documents 
that constitute the process if there is no express order from the judge. 

The Norms of the TRR of April 18, 1994, 1 which are more extensive 
in this regard than c. 1614, in art. 100 § 1, provide that the judgment, once 
drafted and signed, will be officially notified, in this aspect referring to 
custom, to the parties and other interesse habentibus. In some cases, 
there could be others who are interested in the notification who are not 
parties in the strict sense, such as, for example, a third party assisting on 
behalf of one of the litigants in the case, a phenomenon characteristic of 
the so-called adhesive intervention (c. 1596 § 1). Moreover, art. 101 orders 
that the decision be delivered in full to the promoter of justice and the de
f ender of the bond, if they participated in the case. Article 100 § 2, how
ever, prohibits the handing over of any copy of the judgment to outsiders, 
except by order of the ponens or the dean. 

Whereas we have just recognized the right of the public and private 
parties in the process, as well as any third party who justifiably has an in
terested in knowing it, to be informed of the judgment, in turn, the juridi
cal duty of the judge or tribunal to handle said publication of the judgment 
must also be recognized. Canon 1614 states quam primum. And this same 
requirement was imposed by c. 1876 of the C/C/1917 .  It is a matter of 
thereby avoiding, as far as possible, any unjustifiable delays that could in 
any way violate the interested parties' right to know the judgment. 

2 . Therefore, the canon also allows that, even if the judgment is not 
completely drafted, with the authorization of the judge, its dispositive part 
may be made known to the subjects in the litigation. In fact, this notification 

1. Cf. AAS 87 (1994), pp. 508-540. 
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does not have any juridical effect and is still only a courtesy for the parties, 
established by the CIC, in order to satisfy in advance the legitimate desire 
of the parties to know the conclusion reached by the judge or tribunal in the 
case. Thus, the interested parties themselves, and especially the losing 
party, apart from having a legitimate desire satisfied, may begin to consider 
to possible recourses to lodge against the judgment when it is fully pub
lished, and even may take appropriate measures to deal with execution if 
the judgment is a conviction. 

This provision was not included in the CJC/19 17 . On the contrary, in 
the oral contentious trial, this early notification of the dispositive part of 
the judgment has been guaranteed, when c. 1668 § 1 so imposes statim, 
that is, as soon as the judge has decided the cause. Canon 1668 §§ 1 and 2 
provides that the judgment must be pronounced immediately after the end 
of the hearing. Only due to the difficulty of the res of litigation or for an
other just cause is the judge permitted to defer the judgment during the 
period subsequent to termination of the hearing, and this period may be 
no longer than five working days ( c. 1668 § 2). 

In any event, c. 1688 § 3 also provides for the oral contentious trial, 
as already provided in c. 1614, that the judgment be published quam pri
mum. It even indicates, for this full notification of the judgment, a term ad 
quem that cannot be exceeded, the latter being a term of fifteen days that 
we understand must be calculated from the time of the obligatory notifica
tion of its dispositive part. It could be believed that, inasmuch as a term 
has been established for publication of the full text of the judgment, al
though it is longer than that indicated for the oral contentious trial, the 
text of c. 1614 had been improved, that just as it had been drafted, it still 
presents a certain contradiction between the quam primum, indicated for 
full publication of the judgment, and the possibility that, with the permis
sion of the judge, early notification of the dispositive part is authorized. 

3. From another point of view, the notification is not merely making 
the judgment and its content known to the parties and other interested 
parties in the process, but is also an announcement, to the extent that 
c. 1615 indiscriminately uses the terms publicatio seu intimatio. 

That announcement is especially intended for the party prejudiced 
by the judgment. Being prejudiced by the judgment grants the party the 
standing to exercise the right to appeal. The winning party does not have 
this standing. However, the judgment may agree to only certain requests 
of the plaintiff and reject others, and this can also occur for the respon
dent, that it is favored by the judgment in one aspect while prejudiced in 
one or more others. 

Canon 1628 states: Pars quae aliqua sententia se gravatam putat. 
The term party must refer to private subjects that are in the process in 
that capacity, as well as to subjects exercising public office, be they the 
promoter of justice or the def ender of the bond, if they are cases requiring 
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their presence. They all are the ones who have the ius appellandi ad iu
dicem superiorem, pursuant to c. 1628. Inasmuch as the parties may have 
been favored or prejudiced in part, a partial appeal of a judgment is also 
appropriate, as shown in cc. 1637 § 3 and 1639 § 1. 

Canon 1614 provides that the ways, if more than one, by which it can 
be challenged must be indicated with the publication of the judgment. 
This highlights the nature, together with the notification itself, of the 
warning or admonition that accompanies this act , after the various re
courses available against the judgment are indicated. Its objective is to in
form the party that, although it is prejudiced, if it does not lodge an appeal 
within the term established by c. 1630 § 1, the judgment will be final and 
unappealable, and the adjudged matter will occur (c. 1641, 2 °), excepting 
first judgments declaring nullity of marriage for which the rule of auto
matic appeal applies (c. 1682). 

The judgment will become final if not appealed in the lawfully estab
lished time when the judgment is fully notified, and not when, in advance 
of its publication, only its dispositive part is notified, in which case the 
judgment has no effect whatsoever, as established in c. 1614. This advance 
notification is understood as lacking effect "because it is an unofficial, in
formal communication, which should preferably be oral in order to avoid 
ambiguities. "2 It is clear that "preferably" does not mean necessarily, and 
therefore nothing prevents the notification from being in writing, although 
in that case it should clearly state on the record that said notification, 
since it is only the dispositive part of the judgment, has no effect whatso
ever, and this should be made known to the recipient of the notification. 

The foregoing reference to notification also of the means of challeng
ing the judgment , seems to have been limited to an appeal. And such a 
specific reference should not seem surprising, because appeals are the 
normal means of challenging a judgment , until the judgment is final. How
ever, the other recourses, such as the plaint of nullity, which can accom
pany the appeal (c. 1625), or reinstatement in integrum (c. 1645), or the 
new presentation of the case in cases concerning the status of persons 
( c. 1644), will still be special recourses operating against the adjudged 
matter, each within a certain context. They are based on special circum
stances justifying at least the admission of these recourses for their pro
cessing, therefore, I do not believe that they need to be communicated to 
the litigants while the judgment is appealable. Only when it is believed 
that the judgment is unappealable because of its double approval after the 
appeal, will the situation for publication of a judgment arise accompanied 
by the appropriate information on other recourses other than an appeal, 
pursuant to c. 1614. 

2. J.L. ACEBAL, commentary on c. 1614, in Salamanca Com. 
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Publicatio seu intimatio sententiae fieri potest vel tra
dendo exemplar sententiae partibus aut earum procura
toribus, vel eisdem transmittendo idem exemplar ad 
normam can. 1509. 

The publication or notification of the judgement can be effected by giving 
a copy of the judgement to the parties or to their procurators, or by send
ing them a copy of it in accordance with can. 1509. 

SOURCES: c. 1877 ; NSRR 151; PrM 204 § 1; CodCom Resp. II, 25 ian. 
1943 (AAS 35 [1943 ] 58) 

CROSS REFERENCES: cc. 203 § 1, 1509, 1614, 1630 § 1 

COMMENTARY ------

Carmelo de Diego-Lora 

1. Canon 1614 imposes the duty to publish the judgment, which must 
be diligently complied with by the judge or tribunal that pronounced it. 
Other provisions are added thereto. One of them imposes that the recipi
ents of the judgment be informed of the means of challenging it that can 
be exercised. Another provision, which operates through authorization or 
permission, and therefore as a discretionary faculty of the judge, makes it 
possible for the parties to be notified, in advance of publication of the full 
text of the judgment, of its dispositive part, without prejudice to subse
quent full publication of the judicial decision. 

Canon 1615, however, contains a purely procedural norm regarding 
how said publication must actually take place. This canon uses the terms 
publicatio seu intimatio. But, in our opinion, these terms can be substi
tuted by a more technically accurate term, "notification," because the pub
lication or warning is intended for certain subjects. Although, for the party 
prejudiced by the judgment, said notification can mean a special notice 
for said party to lodge any challenge it deems appropriate and lawful in 
each case, what nonetheless prevails in this canonical norm is the way to 
communicate to the litigants official notice that the judgment has been 
pronounced and what the statement of the will of the judge is, expressed 
therein. 

2.  Canon 1877 of the CJC/1917 strictly established three methods of 
notification (publicatio, according to this canon), of the judgment: a very 
solemn one consisted of the reading of the judgment by the judge seated 
in the tribunal, after summoning the parties to be present at the act. An
other less solemn method, but which offered proof certain of the way it 
was carried out and made known to the interested parties, consisted of 
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notifying the parties that the judgment was in the chancery of the tribunal, 
where they could read it and request a copy. It was necessary that this 
type of notification be recorded in the acts of the cause, as the term for fil
ing an appeal, pursuant to the now-derogated c. 1881, was counted from 
when the prejudiced party received notice of the publication of the judg
ment. A third more informal method, was through public, certified mail 
with acknowledgment of receipt, in the same manner as in judicial sum
mons, when it involved long distances. 

What is particularly important in this type of communication of the 
proceedings, especially when it involves publication of the judgment, is 
that the date as of which the term for appealing begins must be stated with 
certainty, and the judgment must be made known to the recipient accu
rately, in its own complete verbatim text. Any of the methods indicated by 
the CIC/19 17 were suitable for the two aforementioned objectives to be 
fulfilled. However, the new CIC, from its original schema, opted for just 
one of them, abandoning the most solemn method and the other less sol
emn method, which nonetheless also gave sufficient evidence of notifica
tion that the judgment was at the disposal of the parties in the chancery of 
the tribunal. In both methods the day a quo for calculating the term for ap
peal was very precise. In the current method of publishing the judgment, 
that initial day of the term for appeal seems vague. 

3 .  Canon 1615 proposes a means of communication for publishing 
the judgment, which consists of submitting a copy thereof to the parties or 
their procurators. In this case, we understand that the date of delivery is 
the date that will indicate the day a quo for calculating the fifteen working 
days for the appeal (c. 1630 § 1), according to the criteria provided by 
c. 203 § 1. In this situation, the date of publication will be understood to be 
the same day the party or its procurator receives a copy of the judgment. 

However, the canon offers another method of publication, which 
consists of sending a copy by public postal service pursuant to the provi
sions of c. 1509 § 1 for notification in general, among which the canon it
self includes summonses, decrees, judgments, and other judicial acts, 
without more specification. There is not a public postal service in every 
area where the CIC is in force. Therefore this method could not be the 
only one, and the canon had to offer another option for notification: vel 
alio modo qui tutissimus sit. But in neither of the two options does the 
canon state anything about what was provided by c. 1719 CIC/1917 , in try
ing to avoid certain information from going unnoticed for the official sum
mons, namely, that this notice would be send by certified mail with 
acknowledgment of receipt. Undoubtedly, certification of this date of re
ceipt is essential for specifying the day on which calculation of the term 
begins for exercising any appropriate legitimate means of challenge. 

The CIC, nonetheless, in this regard has not wanted to establish a 
sole binding criterion for guaranteeing that the notification has been prop
erly carried out, a method that also gives proof certain of the date it was 
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made known to the recipient. The variety of places where the CIC is in 
force has caused the canon to refer, for full regulation of notification, to 
any peculiarities that may arise in each place in this regard, it completes 
canon 1509 § 1 with the words servatis normis lege particulari statutis. 
The authors, in § 2 of the same canon, seek to emphasize that these guar
antees that notification took place and the way it was done, must be evi
denced in the acts of the proceedings. This warning, in the middle of that 
general reference to what particular law establishes in each tribunal, 
would have been more technically correct if it had also required that the 
records reflect not only that notification took place and the way it was 
done, but also the date (day, month and year) on which said notification 
reached the recipient. 

Perhaps the uncertainties that could be involved in this reference to 
particular law explain why at the session of the consultors on December 
13 , 1978,  1 one of them proposed, without acceptance by the others, an
other way of publishing the judgment, perhaps more classic and in keep
ing with the traditional solemnity of procedural law, which was the 
summoning of the parties before the judge, seated in the tribunal, in order 
for them to hear the reading of the judgment. That idea was not taken up 
in the CCEO either, c. 1192 §§ 1 and 2 which almost copies verbatim the 
text of the canon of the CIC under discussion. 

4. When this c. 1615 regulates the method for notifying of the judg
ment, it refers to all types of judgments, be they final or interlocutory. Al
though c. 1613 specifically refers to the norms set forth in the preceding 
canons, we understand thatthere is nothing to prevent it from also being 
applied to the following canons when it refers to judgments in general, un
less they have some specific characteristic requiring special treatment, be 
it a final or an interlocutory judgment. Moreover, this applies equally to 
what c. 1614 provides for the publication of the judgment, which in our 
opinion, constitutes with c. 1615 one unit that could have been combined 
into just one canon, albeit separated into two paragraphs. 

However, Arroba2 states that when they are interlocutory judgments, 
the need to notify of the means of challenging the judgment, along with 
the text of the judgment, no longer applies, because these judgments can 
be reversed or amended by the judge before the principle cause is con
cluded. This would mean, in our opinion, that interlocutory judgments 
would not be appealable in any case, except as allowed by c. 1729 , 4 °, by 
which they are susceptible to appeal when they have the force of a defini
tive judgment (for this distinction, see commentary on c. 1618). 

Therefore, we conclude that if the judge or tribunal, when pronounc
ing an interlocutory judgment, advises that it will have some effect with 
the force of a definitive judgment, any means of challenging the judgment 

1 .  Cf. Comm. l (1979), p.  142. 
2. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), p. 424. 
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that he believes can be exercised must be added to the notification. This 
will occur without prejudice to any omissions that may arise in this re
gard, or to any options for a procedural response that the parties may 
have in connection with the specific ruling that the judge issues, as to 
whether the interlocutory judgment that he pronounced has, and to what 
extent, the force of a definitive judgment. 
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§ 1 .  Si in sententiae textu vel error irrepserit in calculis, 
vel error materialis acciderit in transcribenda parte 
dispositiva aut in factis vel partium petitionibus re
ferendis, vel omissa sint quae can. 1612 § 4 requirit, 
sententia ab ipso tribunali, quod earn tulit, corrigi 
vel compleri debet sive ad partis instantiam sive ex 
officio, semper tamen auditis partibus et decreto ad 
calcem sententiae apposito. 

§ 2 .  Si qua pars refragetur, quaestio incidens decreto de
finiatur. 

§ 1. A judgement must be corrected or completed by the tribunal which 
gave it if, in the text of a judgement, there is an error in calculations, 
or a material error in the transcription of either the dispositive part or 
the presentation of the facts or the pleadings of the parties, or if any 
of the items required by can. 1612 § 4 are omitted. This is to be done 
either at the request of the parties or ex officio, but always after hav
ing consulted the parties and by a decree appended to the foot of the 
judgement. 

§ 2. If one party is opposed, an incidental question is to be decided by a 
decree. 

SOURCES: § 1 :  c. 1878 §§ 1 et 2 ;  NSRR 145; PrM 205 § 2 
§ 2 :  c. 1878 § 3 ;  PrM 205 § 3 

CROSS REFERENCES: 1474, 1587-1589 , 1590 § 2, 1613 , 1615, 1622,3°-
40, 1626 § 2 ,  1630 , 1634 § §  2-3 ,  1651, 1652 

COMMENTARY ------

Carmelo de Diego-Lora 

1. In this canon, in § 1 ,  we can foresee the situation in which the 
judgment has a material error, and it regulates the method by which the 
judge or tribunal that pronounced it must correct it. 

This is not a means for challenging the judgment. These means are 
regulated in part II, sec. I, tit. VIII; and restitutio in integrum in the fol
lowing tit. IX. The way to correct a judgment is found in tit. VII, among the 
canons on judgments and decrees. 

Nothing could be more unlike a means for challenging a judgment 
than the judicial act whereby its own author wishes only to express in the 
best way possible his true and accurate statement of will in the case, 
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freeing said judgment from material defects that in some way obscure the 
meaning intended therein, or correcting material omissions, which should 
be present in the written document. The means of challenging, however, as 
the term itself indicates, are intended to render partially or fully without 
effect what is decided, be it through a revocation of the judgment (ap
peal), or through nullity (plaint of nullity of the judgment), be it through 
rescission for specific reasons and the need for a new judgment to be pro
nounced through the judicial body (through reinstatement in integrum). 

In this case, it is simply an initiative for the improvement of the judg
ment, without adding or subtracting anything that was not already in the 
mind of the judge or tribunal that pronounced it. This displays the aptness 
of the organization of the new CIC, compared to the CIC/1917 , which had 
placed its regulation as the first canon ( c. 187 8) of a general title named 
De iuris remediis contra sententiam (tit. XIV). This canon is followed by 
the recourses we now call De impugnatione sententiae, some included in 
subsequent chapters within the same title, and another, that of reinstate
ment in integrum, situated in the following title (XV). Today, however, the 
uniqueness of the correction of the judgment places it in the organization 
of the CIC as the last finishing touch on what we could generically refer to 
as the judicial activity of the elaboration of the judgment. 

2. Canon 187 8  § 1 of the CIC/1917 expressly described the function 
characteristic of this judicial activity: errorem corrigere valet ipse iudex 
are its last words. The new CIC describes the function of this activity with 
the words corrigi vel compleri debet.. It should be understood to be by the 
same judge or tribunal that pronounced the judgment, as can be seen by 
the words sententia ab ipso tribunali, quod eam tulit. Not only are defin
itive judgments corrected or completed, but also interlocutory judgments. 
As has been stated regarding this latter kind of judgment, "it can also be 
corrected under the same terms under which a definitive judgment can be 
corrected"1 (see commentary on c. 1615 regarding the application to inter
locutory judgments as provided in c. 1613 , not only with respect to the 
canons prior to this c. 1613, but also to the subsequent ones, provided that 
there is no special norm therefor that is incompatible with the norms re
lated to the definitive judgment). 

The need for this corrective function, according to c. 1616 § 1, can 
come: a) from an error in calculations made in the judgment; b) from a 
material error in the transcription of the will of the judge or the collegiate 
tribunal, in connection with the words by which the dispositive part of the 
judgment were expressed; c) from that lack of agreement between the in
tent of the judge or collegiate tribunal and the written text of the judg
ment affecting the presentation of the facts or the petitions by the parties, 
provided that said disagreement between the internal will of the judge and 
the written declared will does not exceed what could also be described as 

1. J.J. GARCIA FAILDE, Nuevo Derecho procesal can6nico (Salamanca 1984), p . 188. 
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a mere material error, inasmuch as this is not a procedure for modifying or 
correcting material errors in the judgment, but just a mere correction of 
what was equivocally expressed in the judgment through an improper use 
of words; and d) the correction may also be made in a supplement to 
what necessarily had to be set forth in the judgment and was omitted be
cause of haste, lack of attention, urgencies, etc., in the drafting of the 
judgment, in this situation, the canon refers to the omission of one or 
more date requirements in the judgment enumerated in c. 1612 § 4. 

Said omissions in the judgment (see commentary on c. 1612) are 
causes of remediable nullity pursuant to c. 1622, 3 °-4°. These situations 
were already established as causes of nullity in c. 1894, 3 ° -4 ° of the CIC/ 
1917 , but the sanction of nullity, albeit remediable, really appeared to be 
too rigorous an effect for what could simply be an innocent mistake that 
could easily be corrected through a simpler method. And this is what the 
current c. 1616 § 1 has accomplished, bridging a gap clearly evident in 
c. 1878 of the CIC/19 17 (see last paragraph of the commentary on c. 1612, 
in connection with the situation in which the notary signature is missing 
without the possibility of fulfilling this requirement). 

3. The procedure to follow in order to make these corrections re
quires: a) in the event of a case prompted by public interest or private in
terest, it must be preceded by the initiative by a party or the ex officio 
initiative by the same judge or tribunal that pronounced the judgment 
(this latter possibility was not included in c. 1878 CIC/19 17); b) in either 
case the parties must be summoned to be heard by the judge or tribunal re
ceiving the petition for correction, at whose initiative ex officio there is an 
attempt to make said correction. The canon says auditis partibus, which 
suggests an oral hearing by the judge in the presence of both parties, if they 
appear, but this does not prevent it from being in writing if the judge or tri
bunal determines that there is enough time therefor and the correction de
serves to be considered more carefully; c) the correction must be decided 
by the judge or tribunal by decree after the hearing with the parties if both 
accept the correction or do not appear; d) this decree may or may not 
present the reasons, at the discretion of the judge or tribunal, and they will 
be set forth in writing ad calcem ( at the bottom of) sententiae apposito. 

If, however, one of the parties objects to the correction § 2 of the 
canon also provides that the incidental question will be decided by decree. 
However, when this canon refers to "the incidental question," it still refers 
implicitly to the procedure set forth in cc. 1588 and 1589 , with the condi
tion, in its application, consisting of the fact that the judge or tribunal ad
mitting the correction will have to decide to resolve it by decree, because 
by rule of law the judgment form is excluded, and therefore the procedure 
of the oral contentious trial will never be followed. 

It must be recognized that this incidental question still has a quality 
that profoundly distinguishes it from the concept thereof set forth in 
c. 1587 , by which the incidental question, is characterized, because it 
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usually must be resolved before the main question. However, in the situa
tion we are considering, an incidental question is considered which in a 
certain way departs from the canonical model, although this model is not 
objected to, because in most cases it does not prevent the uniqueness of a 
different hypothesis, such as the one we are analyzing in this commentary. 

Moreover, when, in c. 1616 § 2 it is determined that if there is an ob
jection, it must be decided by decree, the incidental question is thereby 
subject to the provisions of c. 1590 § 2. This would mean that, if a colle
giate tribunal pronounced the judgment, an auditor or the ponens could 
decide the question. However, we believe that when it is an incidental 
question that, if decided favorably, it would affect the literal terms that are 
specifically set forth in the judgment, the one to correct it can be none 
other than the same body that pronounced the judgment (ab ipso tri
bunali, according to c. 1616 § 1). We believe that said decree, in that it is 
pronounced in a limited disagreement, arising from the opposition of one 
of the parties, must also be a decree with reasons, by which the parties are 
given the reasons on which said decision is based. This reasoning is more 
justified if, when the definitive judgment is challenged through an appeal, 
the decree deciding the incidental question arising from opposition to cor
rection of the judgment is also appealed at the same time, in order that the 
appeals court be informed of the reasons for the decree. In these cases, 
however, it is hard to imagine the possibility of an appeal independent and 
distinguished from the decree itself when the definitive judgment is not 
also challenged, inasmuch as acceptance thereof in turn entails accep
tance of what is decided therein, but also acceptance of what the judge or 
tribunal decided in the incidental question regarding correction of said 
judgment, if any. 

Lastly, the problem arises regarding at what time it can be raised by 
the party or when the judge can proceed ex officio to correct the judg
ment. Garcia Failde believes that the judge does not stop being a judge in 
the case when judgment is pronounced, in that he continues to be one 
when he continues to do in the case "everything that is designed to bring 
the case to the best outcome and he can do this without interfering in the 
consideration of the merits of the case."2 In fact, we fully agree with this 
opinion, which is made quite clear from the subsequent acts of the judge 
in the execution phase, as evidenced in cc. 1651-1652. However, if the 
judgment is appealed, the petition for correction of the judgment can only 
be filed before the appeal, because once the appeal is admitted by the 
judge or tribunal a quo ( c. 1630), its jurisdiction over the process in which 
it pronounced judgment ceases ipso facto: hereinafter its activity is re
duced to issuing certification of the judgment and sending the acts to the 
appeals judge pursuant to c. 1474 (c. 1634 § §  2-3). 

2. Ibid. 
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When an appeal is filed, all proceedings on the pending case belong 
to the judge or tribunal of the competent higher level. And this explains 
why the same judge who pronounced it can no longer amend or retract ex 
officio the judgment in which, after it is appealed, he notices a defect of 
nullity ( c. 1626 § 2), even if this defect is his own fault. 
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1617 C eterae iudicis pronuntiationes, praeter sententiam, 
sunt decreta quae si mere ordinatoria non sint, vim non 
habent, nisi saltem summarie motiva exprimant, vel ad 
motiva in alio actu expressa remittant. 

Other pronouncements of a judge apart from the judgement, are decrees. 
If they are more than mere directions about procedure, they have no effect 
unless they give at least a summary of their reasons or refer to motives ex
pressed in another act. 

SOURCES: cc. 1840 § 3, 1868 § 2 ;  NSRR 113, 135 § 2; PrM 193, 196 § 2 ;  
PCIDSVC (AAS 66 [ 197 4 ]  463) 

CROSS REFERENCES: cc. 10, 124 § 2, 125, 126, 153 § 3, 193 § 3, 1428, 
1437 § 2 ,  1452-1453 , 1458, 1463 , 1484, 1507-
150 9, 1513-1514, 1516, 1527, 1534, 1557 ,  1581 
§ 2, 1587, 1589 § 1, 1590 § 2, 1591, 1600, 1607 , 
1620 , 1622, 1629,4°, 1659, 1661, 1677 § 1, 1682 § 2 

COMMENTARY ------

Carmelo de Diego-Lora 

1. The canon gives the name decrees to all other pronouncements by 
the judge that are not judgments. This term and the same provision were 
already in c. 1868 § 2 of the CIC/1917. However, that former canon § 1 of 
which is the precedent to the current c. 1607, did not contain any other 
reference to decrees, nor was there any such reference in the canons of 
tit. XIII (book IV, part I, sec. I), dedicated completely to judgments, as 
stated in the heading itself. 

Therefore, c. 1617 is a completely new canon, which also distin
guishes two types of decrees: some, called mere directions about proce
dure, do not need any reasons, and others must have the reasons. 

The process, from its beginning to the definitive judgment, through
out all its proceedings, is formally a series of procedural acts that take 
place and unfold under the presiding, direction, and authority of the judge. 
The judge is present from the first moment (c. 1446 § §  2-3) ;  he has the 
powers to direct the process, as evidenced in cc. 1452 and 1453; he is in 
charge of the order in which the cases must be heard (c. 1458); he admits 
the petitions and counteractions (cc. 1505 and 1463); he transfers the peti
tion, ordering that the respondent be summoned (cc. 1507-1508); he sum
mons the parties and formulates the doubts that will constitute the object 
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of the litigation (c. 1513); he establishes the appropriate time for the par
ties to present and complete the proofs (c. 1516); and he presides over and 
directs all evidentiary activity and the subsequent procedural iter, until at 
the end of the proceedings he pronounces the judgment. 

There are so many references to the judge in book VII that, if we 
tried to list the occasions on which the judge or the tribunal is mentioned, 
the list would cover almost all the canons of this book. If it has been said 
that the course of the process consists of the procedural acts, it should be 
added that it is the judge (as merely the principal at times; at others, 
while still being the principal, as the driving force; at others, as the re
ceiver ),who is continuously present at all these acts, and without his inter
vention the process would not even begin, or ever advance towards its 
final resolution. And the most common way he has of acting is through 
various declarations of will, some of greater importance than others, 
which when not expressed in the form of a judgment, are called decrees. 

2 . Let us begin with what the canon describes as mere directions 
about procedure. These decrees can be: 

a) Decrees admitting petitions. The most important petition is the 
one contained in the libellus of the lawsuit, but the decree admitting the 
counteraction is of a similar nature. The petitions throughout the process 
can be quite varied: they can result from the filing of procedural excep
tions by which there is an attempt to bring the process to a halt by high
lighting some formal defect entailing nullity of the proceedings, or a 
deficiency in the formation of the procedural relationship, because it 
lacks the procedural presuppositions required for the process to begin. 
They can be petitions related to the terms and time periods, as well as ex
tensions of these terms, or petitions for proposed evidence to be admitted, 
or petitions arising from the filing of incidental causes, etc. 

b) Decrees regulating or expediting the process . In fact, every 
merely procedural decree still influences the regulation of the process and 
its progress towards the judgment. For example, a decree admitting cer
tain evidence in tum entails a subsequent determination of the completion 
of that evidence and a step forward in the process. A decree of publication 
of the case has as its consequence the step forward that entails entering 
into said phase, and will determine the manner and time in which the evi
dence is to be published.A decree concluding the case at the same time 
that it closes a given procedural cycle, originates the proper juridical situ
ation for the parties to in turn further the process by using the terms set 
for the final arguments, and so forth. 

c) Decrees ordering transfers (to the parties, or one of them, to the 
witnesses or experts) often accompanied by notification, such as subpoe
nas, summons, calls to the presence of the judge for given activities or for 
the hearing of evidence, etc. (cc. 1508-1509 , 1514, 1534, etc. for the ordi
nary trial; in the oral contentious trial cf. cc. 1659 -1661, etc.) 
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3 . These merely procedural decrees do not require the reasons on 
which they are based. They are reduced to a mere order that the judge 
pronounces on some specific matter in the case. Often these orders do not 
entail anything but the application or exercise of canonical norms. This 
means that said decrees, by virtue of the simplicity with which they are 
expressed and the lack, before they are pronounced, of any specific oppo
sition resulting in a less brief contentious process, do not need that 
argument that should give prestige to the authority that is linked to the ju
ridical foundation. 

They do not need this argument not because they are acts of decision 
submitted solely to judicial discretion, but generally because they are very 
directly subject to the canons regulating the procedure, as well as, to a 
large extent, the very nature of the judicial function as the regulator and 
moderator of the process. But, like all procedural acts, each of these 
merely procedural decrees implicitly includes the presence of the judge 
with the parties, in the procedural relationship in which they are situated. 
Therefore, the parties will always enjoy the juridical power to challenge 
this type of decree if either of them finds that it is not in accordance with 
canonical norms regulating the procedural measure. 

When there is a challenge of this type, an incidental question will 
arise, ordinarily from those that are decided by decree ( c. 1589 ), although 
when being decided, it must be by an explanatory decree. For this reason, 
it can be said that merely procedural decrees are not decrees needing ex
press reasons , but are always, nonetheless, explanatory decrees, because 
they are supported by law as well as by the power of the judge, such that, 
as long as they are not challenged, shall be deemed pronounced pursuant 
to procedural law. 

Incidentally, when discussing c. 245 (novus) of the first schema, 1 of 
c. 1617, one consultor expressed the desire for the decrees to also include 
an indication regarding the means by which they could be challenged. The 
initiative was not successful because it was believed unnecessary, in that 
said indication belonged solely to the substantive aspects of the process. 

4. Consequently, in merely procedural decrees, the form is also very 
simple. The judge will use therein the words needed to express his will. In 
the body of the document in which the decree is set forth, mention will be 
made of the name of the person holding the judicial office who is pro
nouncing it, the cause in which it is pronounced will be clearly stated, 
the procedural period in which it occurs will be indicated, and then the 
dating, that is, place, day, month, and year in which it is pronounced, to 
which the judges will affix their signatures as the authors of the decree, 
and that of the notary, which certifies the act ( c. 1437 § 2). 

1. Comm. 11 (1979), pp. 143-144. 
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It should be noted that this type of decree does not always have the 
competent judge as its author. Within the limits provided by the canons, 
the auditor can pronounce them if the judge or tribunal has so designated 
(c. 1428), which at times even in collegiate tribunals can be reserved for 
their president or ponens (c. 1677 § 1). 

Article 68 of PrM thoroughly described the faculties of the presiding 
judge of the court, showing the various occasions on which decrees can 
be pronounced in the course of the nullity of marriage process. Moreover, 
the NSRR, of April 18, 1994,2 highlight the varied leadership functions of 
the process that devolve upon the ponens, the designation of which for 
each cause is made by the dean of the tribunal at the same time that the re
spective Rotal terna is constituted (art. 18 § 4). At the same time, this 
office of the tribunal coincides with the exercise of the office of the pre
siding judge of the duty (art. 21). Beginning with the admission of the peti
tion at the first instance (art. 55 § 1), this judge is continually mentioned in 
the specifications of these norms, which are presented establishing the 
doubts in the joinder of issue (art. 57), in the parties' attempt to reconcile 
(art. 61), or in handling the instruction of the case (for which a judge of 
the same Rotal terna can be designated, except for the instruction of a 
penal case, in which case the dean of the tribunal must appoint a judge 
outside the terna [art. 71]), until the drafted and signed judgment is fully 
delivered to the chancery to be notified to the main parties and other in
terested parties (art. 100). 

Even if they are not in the code, these NSRR, as those of PrM (al
though the extent to which the latter have been repealed by c. 6 is ques
tionable) nonetheless can be helpful in understanding to what extent the 
presiding judges of a collegiate tribunal can direct and guide a process 
being heard in their tribunal through directing decrees. 

5. Decisive decrees. In contrast to directory or merely procedural de
crees, there are other decrees, which must be explained, that is, based on 
law, starting from a factual situation capable of being assumed by the 
canonical system. In fact, these were the decrees regulated by the norm 
of c. 245 ( novus) of the schema, but, when its text was submitted for dis
cussion by the consultors, the phrase quae si mere ordinatoria non sint3 

was added, by which the merely procedural decrees are excluded from the 
need for reasons, which is the proviso that has prevailed in the final draft 
of C. 1617. 

These decrees, which we usually describe with the adjective decisive, 
have their origin in specific issues that come under dispute in a particular 
way, with very concrete objects, on which, in the procedural iter, and 
therefore they are interlocutory, the judge must adopt a specific decision 

2. AAS 86 (1994), pp. 508-540. 
3. Comm. 12 (1980), p. 143. 
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before pronouncing the definitive judgment. They usually belong to the 
realm of incidental matters ( c. 1587), in which the judge, when admitting 
them, must determine in advance if they were decided by decree or by in
terlocutory judgment (c. 1589 § 1). If he chooses the former, before the 
decree is pronounced, the parties must be summoned to a limited conten
tious hearing, which ends with an explanatory decree. This decree may 
even be pronounced by an auditor or the president of the tribunal ( c. 1590 
§ 2). 

There are also certain decrees that, although they do not resolve dis
putes in incidental matters, nonetheless cause prima facie situations of 
defenselessness because they rule out areas of legitimate protection that 
the parties believe they have. This usually occurs with denial of petitions 
presented by the parties to the judge. This would involve rejection of the 
libellus of the lawsuit (c. 1505), rejection of the counteraction filed 
(c. 1463 § 1), denials of lawful evidence proposed within the established 
term ( cc. 1527 and 1557), refusal to allow private experts access to the 
acts of the case or to attend the expert testimony ( c. 1581 § 2), rejection of 
incidental matters submitted (c. 1584 § 1), evidentiary motions after the 
conclusion of the case ( c. 1600), and so on. 

The admission of petitions always involves the offering of rights to 
the party, by opening new space subject to the discretion of the judge in 
the definitive judgment For this reason, admission decrees and decrees 
accepting motions by a party generally do not require any explanation, 
because of the opening and stimulus they provide for the procedure, creat
ing a wider scope in its progress towards justice. The rejection of re
quests, however, made in the complaint and throughout the iter of the 
process, in some way closes that open path to justice in the specific case. 
That denial of the request closes or puts limits on the judge's work, and 
the judge, by proceeding in this way, must set forth the reason for the de
nial in the respective decree. 

6. The explanation is the guarantee of the justification of the judg
ment, expresses its consistency with the facts and with applicable law, 
proclaims that the work of administering justice is the result of the pru
dence of the judges, of their knowledge of the reality of the facts to be 
judged and the applicable law. It is also an opportunity for the judge, tak
ing into account the circumstances, to know how to adapt the juridical so
lution to the demands of equity. This same attitude must be maintained 
in view of deciding decrees, although, since they have a limited object, 
they will not need as broad an explanation as the judgment, especially the 
definitive judgment, by which the juridical questions of the case in chief 
are decided. Therefore, for deciding decrees, it is sufficient for them to at 
least summarily express the reasons: saltem summarie motiva expri
mant. This does not mean that the reasoning of these decrees must always 
be thus, in a summary form. It should be understood, rather that the re
quirement of the canon regarding the explanation is so strong that it is 
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always imposed, although at the same time it does not prevent this type of 
decree from at times having less need for an explanation, for which it al
lows this reasoning to be simplified as appropriate. 

The canon also allows the reasons to not be included at times, as an 
explanation of the facts and the law, in the body of the decree, provided 
that the decree refers to reasons already set forth in another act. We 
should understand procedural act in the same case, because anything out
side it is not known to the jsudge, unless it has been incorporated into the 
case at least through certification. In order to ref er to these acts, however, 
it is not necessary that these acts including the reasons on which the de
cree is based, be acts of the judge. The parties, or their advocates, in the 
course of the process, may make juridical statements to which the judge 
may refer in this decree regarding his rationale. Moreover, that reference 
can be to statements by either of the parties, or to conclusions of the ex
pert evidence, or the juridical statements or information contained in a 
public or private document that, once incorporated into the process, the 
judge recognizes as true, etc. All these means can serve to explain the 
judgment. Thus it is appropriate to refer to said reasons set forth in the de
cree. 

In the case of an appeal, the motivation can also ref er to the same 
reasoning of the appealed judgment if it is upheld. This new canon, it is 
said, has repealed the response of the PCIDSVC of February 14, 1974,4 

which required that any decree pronounced by the tribunal of appeal in 
cases of nullity of marriage (now c. 1682 § 2 )  ratifying the nullity pro
nounced in the first instance, needed, under the threat of the sanction of 
nullity, to express the reasons for its decision. Acebal maintains, without 
hesitation, that with c. 1617 said "response is repealed."5 Other authors 
have expressed this same opinion.6 

In our opinion, the nature of the decree of c. 1682 § 2 is still unique 
and atypical. It can even be stated that it bears no similarity to the explan
atory decrees referred to in c. 1617 , which are better placed in the context 
of interlocutory pronouncements, by including under the same positive 
norm merely procedural decrees and the decisive or explanatory decrees. 
The decree confirming the first judgment of nullity, pronounced by the tri
bunal of appeal, in confirming the judgment, gives it consistency and, 
once the litigating spouses are notified, they thereby change their status 
and can remarry. In the cases of the application of c. 1682 § 2, following 
the precedent of CM, VIII § 1, the decree form is chosen, in our opinion, 
rather because a quick procedure is followed that, due to the importance 
of the judicial resolution that is to be pronounced, this resolution has the 

4. AAS 66 (1974), p. 463. 
5. J.L. ACEBAL, commentary on c. 1617, in Salamanca Com. 
6. Cf., e.g., J.J. GARCIA FAILDE, Nuevo Derecho Procesal Canonico (Salamanca 1984), 

p. 167. 
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effect of a definitive judgment, confirming the nullity under appeal. This is 
quite different from the results of a mere decree, even if it is explanatory, 
the function of which is usually designed to resolve incidental matters of 
limited importance, because the more important ones require the proce
dure of the oral contentious trial and will be decided by interlocutory 
judgments. 

All the reasons just given, and some more that could be added, in our 
opinion justified the PCIDSVC response of 1974. However, in spite of the 
foregoing, when during the CIC reform, c. 245 (novus) of the schema was 
discussed, this response was taken into account, by which it was then re
quired that, ad instar sententiae, justificationnes in iure et in facto con
tineat decretum. On this occasion, within the Coetus of consultors, there 
was opposition to eliminating the words allowing, in the reasons for the 
decree, reference to those expressed in another acts, because it was un
derstood that this reference was sufficient to satisfy the requirement in 
the response of the PCIDSVC. That is, in this way the decree continues to 
also express the reasons on which it is based. It is also evident from the 
statement by the consultors: Ceterum novus canon respicit ius conden
dum, non ius conditum. 7 

7.  The form in which the deciding decree must be drafted is not de
termined. In our opinion, first, under the denomination of the type of judi
cial resolution that is pronounced, that is, Decree, the name and the 
identifying information of the judge, court, auditor or president of the col
legiate body pronouncing it will be invoked. Second, there will be a de
scription of the type of incidental matter presented, with a clear indication 
of the object of the process submitted to the judicial decision. Third, 
there will be an indication whether the issue was raised at the instance of 
an interested party, with the respective reference to whether there was 
any opposition by the other party, or ex officio by the same judicial organ, 
with a hearing with the public or private interested parties. Fourth, the 
dispositive part will be made in response to the object of the proceeding. 
Fifth, reasons for the decision, in law and in fact, if any, will be given. 
Sixth, place, day, month, and year will be stated in which it is pronounced 
and signed by the author ( or authors) of the decree and of the judicial no
tary. As indicated previously, and as a consequence of the discussion in 
the Commission of consultors, the means by which the decree can be chal
lenged will not be indicated. 

It is worth noting the issue of the value that the aforementioned 
procedural forms can have for the explanatory decree. It can be said that 
none of them is decisive in affirming nullity due to a violation of a legal re
quirement, inasmuch as these are not set forth as particularly required. Es
pecially when these decrees are normally pronounced in incidental 

7. Cf. Comm. 12 (1980), p. 143. 
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matters, and therein c. 1591 provides that, before the principle cause is 
completed, the judge or tribunal can revoke or amend, iusta intercedente 
justificationne. the decree or interlocutory judgment, after hearing the 
parties, be it acting ex officio or at the instance of a party. If faced with 
any problem that may arise with respect to said decrees, the judge or tri
bunal has broad discretion to pronounce other decrees, be they declaring 
the previous decrees or complementing them, be they revoking them, re
placing them with a new decree. 

The issue, on the other hand, requires certain reflection when what 
is omitted is the reasoning, regarding which c. 1617 says that without 
them these decrees vim non habent. 

The judge or tribunal, if faced with an omission, if it is discovered, 
and provided that the case has not been decided in the instance, can al
ways pronounce a new decree, repeating the previous one, but adding 
thereto the reasons that were lacking. The parties, however, should be no
tified thereof in the event that they have anything to argue against it, or, if 
the tribunal believes that it has the force of a definitive judgment, in case 
they wish to appeal it (c. 1629 , 4°, contrario sensu). 

The words vim non habent do not refer, in our opinion, to nullity, 
which would require express mention in the law ( c. 10 ), but it does not 
mean that in these cases the decree has a presumption favoring its validity 
(c. 1243) because it lacks the only formal requirement of the canon. Nor 
do we believe that this situation can be analogous to any of the phenom
ena of rescission of juridical acts in general as in cc. 125 and 126, nor can 
they refer to the causes of nullity in cc. 1620 and 1622, inasmuch as these 
norms are specific for judgments. 

Simply stated, such decrees lacking reasons have no force, that is, 
they lack any effect. Therefore, the judge or tribunal cannot require that 
the parties comply with the mandate ( or mandates) contained in the de
cree, nor can any of the parties demand that the effect that those man
dates contained in the decree would require compliance or take effect. 
Along the same lines, should certain juridical situations arise as a conse
quence of those decrees, those situations would not take place. 

Consequently, in these cases, we have a general phenomenon of the 
ineffectiveness of the juridical acts, which, similarly, can occur in certain 
private juridical acts, such as, for example, a mandate ad lites given to the 
procurator but not presented before the tribunal (c. 1484), can also occur 
in juridical acts of a public nature, such as the promise made by an eccle
siastical office ( c. 153 § 3), or a transfer of public office not notified in 
writing (c. 190 § 3). In the same way, any decree that, not being merely 
procedural, lacks reasons, nor even refers to reasons already set forth in 
another act recorded in the acts of the process, is ineffective. 
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1618 Sententia interlocutoria vel decretum vim sententiae de
finitivae habent, si iudicium impediunt vel ipsi iudicio 
aut alicui ipsius gradui finem ponunt, quod attinet ad ali
quam saltem partem in causa. 

An interlocutory judgement or a decree has the force of a definitive judge
ment if, in respect of at least one of the parties, it prevents the trial, or 
brings to an end the trial itself or any instance of it. 

SOURCES: PrM 214 § 2 

CROSS REFERENCES: cc. 1459 ,  1461, 1462 § 1, 1505 §§ 2 et 4, 1517, 
1520-1523, 1524-1525, 1587, 1589 § 1, 1590 § 1, 
159 1, 159 4,2°, 1607 , 1613 , 1617 , 1629 ,4°, 1634, 
1637 § 2, 1642 § 2, 1690 

COMMENTARY ------

Carmelo de Diego-Lora 

I. The last canon of tit. VII, dedicated to pronouncements of the 
judge, is completely new. There was no similar canon in the CIC/19 17, nor 
did the original schema of the new CIC even include a provision like that 
of this canon. 

This title sets forth a clear distinction (see introduction to tit. VII) 
between definitive judgments and interlocutory judgments. In the other 
pronouncements by the judge, regarding the decrees, distinction is made 
between merely procedural decrees or order decrees and decisive or ex
planatory decrees, all of them being interlocutory (see commentary on 
cc. 1607 and 1617 respectively). This c. 1 61 8  introduces a subsequent 
and last distinction: interlocutory judgments and interlocutory decrees 
with the force of a definitive judgment ("vim sententiae definitivae ha
bent," reads the provision), in contrast to other judgments and decrees 
lacking this force. In short, we could say that they lack the efficacy char
acteristic of a definitive judgment. From this point of view, the canon 
shows us a type of intermediary category of judicial resolutions and pro
nouncements that falls between the definitive judgment and other pro
nouncements that are also interlocutory and lack this type of force, vis, 
states the canon, or, perhaps better stated, efficacy. 

Canon 1607 states what a definitive judgment is: a judgment that de
cides the case-in-chief. This canon also states what an interlocutory judg
ment is, namely, that which decides an incidental matter. It is not a 
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question of mere form or the outward expression that distinguishes one 
from the other, inasmuch as the manner of developing them , and even 
drafting one and the other, do not have any reason to be distinct formal 
manifestations (c. 1613). However, intrinsically, they are very different , ac
cording to what they decide. The judgment will be definitive if it decides a 
main cause, ending the proceedings, and it will be interlocutory when its 
pronouncement precedes that of the main judgment , settling a specific 
issue arising between the parties, not expressly included in the libellus of 
the lawsuit and requiring a specified decision ( c. 1587). 

Therefore, the distinction does not lie in the form, but in the fact that 
the judgments play different roles and formalize different types of declara
tions of the will of the judge, by which they handle and respond to differ
ent objects of litigation. And they affect the process with different efficacy 
and also at different stages in the proceedings. 

Moreover, when c. 1607 defines interlocutory judgments as those 
that decide incidental matters , it does so with the following proviso: 
''firmo praescripto can. 1589 § 1." And that canon indicates that not all in
cidental matters are decided by a judgment , but that the judge, when 
admitting it , can choose to resolve the matter by decree that must be rea
soned in law pursuant to c. 1617. However, now we note that c. 1618 also 
offers us something new, that some of those judgments and some of those 
interlocutory decrees may have the force of a definitive judgment. 

II. Thus it is stressed that although all interlocutory judgments and 
interlocutory decrees are pronounced in the procedural iter, nonetheless, 
at times said pronouncements of the judge, instead of facilitating the 
progress of the proceedings, which usually will clear the way for its con
tinuation, close the way to the definitive judgment, having a finalizing ef
fect on the litigation in a manner similar to that of the definitive judgment. 

That purely formal dimension of the efficacy with respect to the pos
sible conclusion of the process is, in our opinion , what is contemplated in 
c. 1618 when it gives these incidental judicial resolutions , on some occa
sions, a vis sententiae definitivae. Arroba is right when remarking that 
the significance of the force of a definitive judgment provided by this 
canon is "only looking at the procedural effects. Thus an interlocutory de
cision is believed to have the significance of a definitive judgment when it 
prevents the continuation of the case, or a stage thereof, even if it is only 
in connection with one of the parties." 1 

III. These eventualities can occasionally take place occurring , ac
cording to the canon: in the first place, when the interlocutory judgment 
or the decree prevents the trial from beginning; second, it brings the trial to 
an end once it has begun; third, when it ends an instance that has already 

1. M.J. ARROBA CONDE, commentary on c. 1618, in C6digo de Derecho Canonico (Valencia 
1993), p. 701. 
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begun (it should be understood as a second or subsequent instance, be
cause if it is the first instance, it is already contemplated in the circum
stance we have indicated as second). 

1. The first of the situations indicated refers, to our understanding, 
to the decree that judges must pronounce if they reject "in limine litis" 
the petition, according to the situations indicated in c. 1505 § 2. We have 
already indicated the importance that every judicial decision has for the 
party when it rejects some request made by said party, and even more rel
evant is the rejection of the first and fundamental petitum, the libellus of 
the lawsuit. Therefore, this type of judicial resolution must be reasoned 
(see commentary on c. 1617 ). The reasons are even more necessary in this 
case, because c. 1505, with respect to the decree rejecting the petition and 
thereby preventing the process, authorizes a specific recourse, before the 
tribunal of appeal, or before the college if this libellus was rejected by the 
presiding judge of the tribunal. This recourse must be reasoned by the ap
pellant, but the appellant could hardly correctly set forth those reasons in 
its appeal if it did not know the reasons justifying the decree by which the 
petition was rejected. 

2 .  In the second place, the canon refers to the interlocutory judg
ment or to the decree bringing an end to the trial. In contrast to the 
aforementioned case, we have here some situations that can be resolved 
judicially in different ways: 

a) By decree, which must be explanatory, in the cases of expiry of 
the instance. We cannot now go into an analysis of expiry of an instance 
(see commentary on cc. 1520-1523), but we should note that this type of 
extinction of the process due to the passing of time without any proce
dural act taking place therein, even if it operates ipso iure, must be de
clared ex officio by the judge even if none of the parties requests said 
declaration. If this resolution by the judge is merely declaring what ipso 
iure has occurred, nonetheless it is understood in practice that the decree 
must be pronounced in order to consolidate and formally reveal the ex
tinction. This declaration of the judge is made by an explanatory decree in 
which the incidence of the time factor and the lack of procedural motiva
tion shall simply be explained. 

In this aspect, the NSRR of 1994  give better guidance, at the begin
ning of art. 11 with the following words: "Finita instantia per sententiam 
vel decretum," although it then continues to regulate matters related to ju
dicial expenses and free representation. Additionally, however, its art. 65 
provides that the expiry of the instance is declared by a decree by the po
nens. 

b) In the same context and title in which expiry of the instance is 
regulated, the CIC, cc. 1524 and 1525, contains the provisions related to 
the renunciation of the instance. Canon 1524 § 3 establishes the requi
rements for the validity of this renunciation, and for it to have the same 
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efficacy as expiry. Among these requirements, at the end, it indicates, "de
bet . .. a iudice admitti . "  This admission by the judge, which in art. 68 of 
the NSRR is attributed to the ponens, must be declared by an explanatory 
decree, which will explain that the requirements of c. 1524 § 3 and those of 
§ 2 were satisfied, if a situation such as that foreseen by this last provision 
occurred. 

In these situations of a renunciation of the instance, the effect of a 
definitive judgment established in c. 1618 could very possibly occur, there 
could be extinction of the process quod attinet ad aliquam saltem par
tem in causa. Let us consider, for example, in an active joinder by which a 
process is initiated. Given the voluntary nature of this legal standing, 
shared by the plaintiffs, it is lawful for one of them to renounce the in
stance and for the process to then continue between the other plaintiff ( or 
plaintiffs) and the respondent (or respondents), without prejudice to any 
consequences that may arise should there really be a need for a joinder 
due to the indivisibility of the thing requested, or because they are joint 
obligations (c. 1637 § 2). 

Lastly, we believe that it is worth including in this category the de
cree of presumption of renunciation of the instance that the judge must 
pronounce in the event of the an unexcused absence, or an absence with 
an excuse that is not justified by the plaintiff, who still fails to appear after 
the second summons, pursuant to c. 1594, 2 °. In this situation, the instance 
may possibly be maintained by the respondent, regardless of whether it is 
presumed that the absent plaintiff renounced the instance, giving rise 
once again to that effect for only one of the parties, as permitted by 
c. 1618 in fine. 

c) Another way of extinguishing the instance, without reaching the 
definitive judgment, is for the respondent or respondents to claim as a dil
atory exception the existence of some defect that may result in nullity of 
the judgment, according to c. 1459 § 1, but this defect will supposedly af
fect, with the same nullity, all procedural acts subsequent to the one that 
was absolutely null as a result thereof. This exception can not only be pro
posed as a dilatory exception, which would require that it be filed prior to 
the joinder of issue (c. 1459 § 2), but can be claimed in any phase or stage 
of the proceedings, or even, if the judge notices it, without the need for a 
claim by a party, he may file it ex officio. 

The same can be said of other dilatory exceptions, especially if they 
refer to the persons and the method of the trial, that is, to the failure to 
observe procedural suppositions. These are necessary requirements for 
juridical or procedural capacity for the parties, in which we can also in
clude the violation of rules regarding the absolute competence of the 
judge-an exception that may be filed at any stage of the trial (c. 1461). 
We can include also the election and acceptance by the judge of a proce
dure insufficient to present the specific claim, for example, violation of 
the provisions of c. 1690. 
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Regardless of whether these exception are filed as dilatory excep
tions or whether they are proposed after the joinder of issue, with regard 
to their processing, it will be governed by the rules on incidental matters. 
However, because of the importance of these causes, they would be those 
that the judge, when admitting them, would decide to resolve by a judg
ment. In this case, if the judge does not provide otherwise, its processing 
will be regulated by the norms of the oral process ( c. 159 0 § 1 ). In this hy
pothesis, it will be the interlocutory judgment that ends the instance, if 
therein the defect of nullity alleged by the party or filed ex officio by the 
judge is acknowledged or other exceptions alleged with the support of 
c. 1459 § 2 are sustained. 

It will also occur with the so-called mixed exceptions, which by na
ture are peremptory, but may be proposed as dilatory exceptions. They are 
contemplated in c. 1462 § 1. They can be proposed and handled before the 
joinder of issue, in which case the interlocutory judgment by which the 
incident thus presented, if the exception is favorable, will conclude the 
instance without ever reaching the definitive judgment in said process 
that has already begun. Let us not forget that the instance begins with the 
summons of the respondent (or respondents) (c. 1517). 

If, however, these mixed exceptions are not filed as dilatory excep
tions, when filed after the joinder of issue, or if it is the adjudged matter 
exception and the judge is late in noticing it, inasmuch as he can assess it 
ex officio ( c. 1642 § 2), the procedure followed by other defenses alleged 
by the respondent will be followed. It will be decided, either sustaining or 
denying the exception, in the definitive judgment. 

3. Third, the canon also maintains the definitive force of an inter
locutory decree when it ends an instance of the case. We already indicated 
that said instance should be understood as the second or subsequent ins
tance, if any, inasmuch as the first instance is ended by the interlocutory 
judgment or the decree ending the case. That is, it corresponds to the sec
ond type of extinction described by the canon. 

In this third section, we are only referring to the possible instances 
of the appeal of the definitive judgment, because all those that we de
scribe as extraordinary recourses are still of the first instance when they 
are formally proposed, even if the means of challenging the definitive 
judgment are appropriate. This includes the instance resulting from the 
complaint of nullity exercised separately from the appeal, as well as that 
of restitutio in integrum, and that of nova proposito in cases concerning 
the status of persons. Consequently, it should be understood that interloc
utory decrees and judgments pronounced therein, whether they are reject
ing the petition in limine, and thereby preventing the trial, or they are 
ending the trial, correspond to what has been analyzed successively in the 
preceding sections (1 and 2). The decree ending the trial in the instance 
(meaning the second or subsequent instance), will correspond to what 
will be stated later in this section, common to all instances under appeal. 
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In the various stages of the instance characteristic of the appeal, the 
situations of expiry of the instance can be repeated, due to a lack of activ
ity, and a waiver of the instance as discussed in section 2 above. In that sit
uation, it begins with an appeal filed within the established legal term, and 
then formalized before the judge or tribunal ad quem, ad prosequendam 
appellationem (c. 1634). 

At this stage of the appeal, stagnation of the procedural activity for 
six months can be considered ( c. 1520 ), as well as the waiver of the appeal 
by the party that filed it, in quolibet statu et grado iudicii the plaintiff 
can waive the instance, pursuant to c. 1524 § 1. The appellant is the party 
that actually acts as the plaintiff in the ordinary recourse, because it is the 
plaintiff's initiative seeking total or partial revocation of the judgment, re
gardless of whether the plaintiff is a private or public party ( c. 1636). 

In these cases, if more than one party appealed the definitive judg
ment, any of the appellants may also waive the appeal. In the decree from 
the judge accepting said waivers, this will cause the appeal to be main
tained by some litigants and the waiver to affect only one of the parties to 
the cause, as generally authorized by c. 1618 in fine. 

Expiry and waiver of an instance, when formalized and resolved by 
decree, can be affected by the provisions of c. 1637 § 2 ,  as we have seen 
above, with respect to the necessary joinder of issue, regardless of the 
personal positions adopted by the parties as a result of the challenge of 
the judgment by the appeal, when it is a matter of an indivisible thing and 
joint obligations. 

It is unlikely that exceptions ending the trial could be filed in the ap
peal stage, such as those indicated pursuant to cc. 1459 and 1462 § 1. How
ever, at times, in these appeal proceedings defects or objections may 
possibly arise. This could include objections that can be called exceptions 
that the judge declares ex officio, such as the unlawful inadequacy of the 
procedure, procedural capacity defects, or defects of nullity of the man
date of the procurator, or even adjudged matter. We are only citing these 
as examples. 

In all these hypotheses, it seems appropriate for the appeal to resolve 
these exceptions by the definitive judgment that the judge or tribunal of 
the respective instance must pronounce when appropriate. This is in spite 
of the fact that c. 1459 § 1 allows it to be proposed at any stage of the case, 
and its § 2 also authorizes some late filing of those that took place late, 
and, for absolute incompetence, the text of c. 1461 is conclusive. 

It cannot be forgotten that the effects of expiry and of renunciation 
of the appeal are not exactly those of cc. 1522 and 1525, respectively, inas
much as its main effect is that of adjudged matter that the judgment would 
reach, subject to appeal up to that point (c. 1641, 3 °). On the other hand, 
alleging exceptions such as those of cc. 1459 and 1462 in a second or sub
sequent instance would necessarily result in the issuance of pronounce
ments that must affect the same definitions formulated by the appealed 

1532 



DE DIEGO-LORA Tit. VIL The Pronouncements of the Judge c. 1618 

judgment. This appeal would lose its value on many occasions if any of the 
aforementioned exceptions is sustained. This would mean starting to re
solve the same principal cause already resolved, and this role can never be 
performed by interlocutory decree or judgment.It would be the task of the 
definitive judgment that must be pronounced by the higher court in the ap
peal. 

IV. There are already many questions regarding this c. 1618. But we 
can refer to the following two in order to conclude the exegesis of the 
canon: 

l. First, there is the issue of the appeal of these interlocutory judg
ments and decrees that end the instance and the trial. 

In this discussion , we are excluding the decree that prevents the 
trial , because this decree has a specific recourse , which is regulated by 
c. 1505 §§ 3 and 4. Thus , we are referring to those that declare expiry in 
any stage in which they occur, and to interlocutory judgments and de
crees that decide the end of the instance as a consequence of the filing of 
dilatory and mixed exceptions, whether they are filed before or after the 
joinder of issue, in accordance with law, or discovered ex officio by the 
competent judge or tribunal in the incidental cause. 

In our opinion, said interlocutory decrees and judgments are ap
pealable, pursuant to c. 1629 ,  4° , which only excludes from the appeal of 
interlocutory judgments and decrees quae non habeant vim sententiae 
definitivae. Given that these judgments and decrees have that force, ac
cording to c. 1618 , it must be concluded that they are appealable. 

However, the well-known writer Della Rocca has maintained that, by 
virtue of the general revocability of interlocutory judicial resolutions , 
which is authorized for the judge or tribunal of the principal matter for 
just cause after a hearing of the parties , said resolutions are also revo
cable before the case ends , when "they have the force of a definitive 
judgment." That definitive force, he adds , would depend on how the pro
nouncement "is limited to resolving the incident , leaving intact the posi
tions and proceedings of the principal matter, or it changes them such that 
it practically excludes the definitive judgment. (This is the case with all in
terlocutory pronouncements that, for example , declare the nonexistence 
of procedural situations or the existence of a defect of constitution in the 
process , or also that of expiry)."2 But these latter pronouncements , we be
lieve , are still appealable according to c. 1629 ,  4°. 

In our opinion, the provisions of c. 159 1 are limited by the provisions 
of c. 1629 ,  4° contrario sensu. The revocability of interlocutory judgments 
and decrees basically depends on the fact that they are not subject or to 
appeal pursuant to c. 1629 ,4°. Therefore , when, as an exception , they are 

2. F. DELLA ROCCA, Instituciones de Derecho procesal can6nico (Buenos Aires 1950), 
p. 304. 
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appealable because habent vim sententiae definitivae, said judicial reso
lutions are exempt from that general revocability authorized by c. 1591. 

We know the common opinion held by canonical doctrine and even 
jurisprudence on the general revocability of interlocutory resolutions. The 
limit on that revocability we are proposing is still in legal texts in which 
we find it, but we are not only postulating it for the interlocutory judg
ments and decrees of c. 1618. We believe that wherever there is a defini
tive effect, as a consequence of an interlocutory resolution, creating fair 
expectations for the favored party, in the specific case, some rights are 
created for this party that will determine in some way the definitive judg
ment. Therefore, if the party prejudiced by the interlocutory decision does 
not appeal it during the procedural iter, within the term established by 
law, that party will only be able to have recourse against said decision, 
which has prejudicial effects, by incorporating its challenge into the ap
peal against the definitive judgment, as if it were already an interlocutory 
judgment that was not autonomously appealable (1629 , 4°). 

In our opinion, it is worth reconsidering a provision such as the one 
in PrM 214 in two instances. The first is when expressly authorizing the 
appeal of interlocutory judgments and decrees when they had the force of 
a definitive judgment, and, second, when it defines what is meant by defin
itive force (it does not say "force of definitive judgment"): quum grava
men inferant quad non potest per definitivam sententiam reparari. And 
it cites as an example the denial of evidence when it can influence the de
finitive judgment to be pronounced at the appropriate time. I believe that 
effects such as those indicated herein should not be left up to the discre
tion of potential revocability of the interlocutory decision of the judge, but 
deserve to be guaranteed by law with the juridical power, granted to the 
supposedly prejudiced party, to exercise an ius appellandi. 

Lastly, c. 1591 also favors the appealability of judgments and decrees 
that end the trial, in that it authorizes the judge or tribunal to revoke the 
interlocutory resolution antequam finiatur causa principalis. When the 
interlocutory judgment or decree ends the main cause by extinguishing 
that instance, the party thereafter has no more procedural resources than 
the ability to appeal the interlocutory judgment or decree that ended the 
instance. 

2. A second issue with respect to the text of c. 1618 is: the interlocu
tory judgment or decree vim habent sententiae definitivae. We nonethe
less believe that the definitive judgment does not in itself have any force. 
The definitive judgment must only answer each of the matters raised in 
the principal case (c. 1607 ). This force that the canon mentions is none 
other than that which is derived from its firmness, that is, when it has 
the effect of an adjudged matter in accordance with the situations of 
c. 1641. This effect of firmness for the definitive judgment to acquire 
force, (effectiveness), and to be obtained by the law between the parties, 
originate the actio iudicati and make way for the rei iudicatae exception, 
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only occurs in the definitive judgment that cannot be directly challenged 
(c. 1642). We even believe that it occurs thus with the definitive judgments 
on the status of persons (see especially the commentary on cc. 1643 and 
1644). 

Perhaps the canon, instead of stating that these judgments or de
crees, which prevent or end the trial and the instance, have the force of 
definitive judgments, should state that they operate in the manner of de
finitive judgments. In fact, as shown by Della Rocca, the judgment is de
finitive not only when it is pronounced on the merits of the case, but also 
"when in view of contempt by the plaintiff, the judge absolves the respon
dent from complying with the trial ... or even when it declares absolute in
competence of the judge, both cases in which the action remains intact 
and the adjudged matter does not take place;"3 in the same way that ab
solving judgments that "usually occur when the action has not been 
brought or pursued regularly, or even when the plaintiff has abandoned it, 
are also definitive judgments. "4 

3. F. DELLA ROCCA, Instituciones . . .  , cit., p. 305 
4. Ibid., p. 307. 
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TITULUS VIII 
De impugnatione sententiae 

TITLE VIII 

Challenging the Judgement 

STANKIEWICZ 

------- INTRODUCTION ------

Antoni Stankiewicz 

l .  General outline of the challenge 

The new procedural norms have abandoned the traditional term 
"remedy" (remedium) against the judgment (cf. book IV, part I, sec. I, 
tit. XIV CJC/1917), taken from Roman law ( cf. D. 12, 6, 23, 1; C. 2 ,  9, 3; C. 7 ,  
50 , 2)  and from common law, and have replaced it with the term "chal
lenge" (impugnatio), originating from modern procedural systems, espe
cially from the Roman systems. The term "challenge" does not have any 
corresponding term in the language of common law. And as for the rest, 
where it has been used, it has not quite acquired a specific meaning that is 
autonomous, or rather, independent of the specific denomination of the 
various means of challenge. 

The change made in this regard, which was already indicated during 
the revision of the procedural norms, was justified by a desire to get rid of 
a term erroneously believed to have a medicinal flavor: "remedium = me
dicamentum, " and thus inappropriate in the definition of procedural ap
peals. Therefore, the more developed terminology of modern procedural 
systems was employed. 1 

The new term "impugnatio" (challenge) was preferred, in spite of 
the fact that the verb "impugnare" (to challenge), originating from the 
fight concept ("pugna" = fight, battle), etymologically means, "to combat, 
contradict, refute." Consequently, the principle of challenge could seem to 
be favored in detriment to the values of charity, justice, and communion, 
which can never be disregarded, but rather promoted and revalued, in the 
canonical process.2 

1 .  Cf. Comm. 2 (1970), p . 187; 8 (1976), p . 190. 
2. Cf. Comm. 11 (1979), p. 144. 
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But there is another reason why the new term has been welcomed in 
the field of canon law. One expert has promoted this term stressing "the 
public and fundamental character of the so-called jurisdictional guaran
tees of the person," who has not only the right to appeal, but also rights 
with respect to the administration of justice in the ecclesial sphere. In this 
regard, a challenge to a judgment constitutes a type of "constitutional con
trol" and an important step in the path begun with the vindication of rights 
in the competent canonical forum (c. 221 § 1).3 

Canonical procedural legislation does not offer any general norm for 
the new concept of challenging a judgment, presented in the heading of 
tit. VIII, which precedes the discussion of the various means of challeng
ing. Therefore, the general presentation of the challenge, its description, it 
basic procedural profile, and the classification of the means of challenging, 
must be taken from all the norms regulating the various means of challeng
ing as well as the canonical tradition that gave rise to the formation of rem
edies or claims against judgments and its systematization (c. 6 § 2). 

With the introduction of the term "impugnatio" in the field of canon
ical procedural law, a question arises that has already been widely dis
cussed in civil procedural doctrine, which has resulted in a wide range of 
opinions and points of view with regard to the meaning that must be at
tributed to the concept of a challenge, as well as to that of "burden," and 
consequently, to the respective means of challenging ( complaint of nullity, 
restitutio in integrum and nova causae propositio) andof judging in the 
appeal the specific "burden" justifying this institution. 

In fact, a canonical judicial judgment can also be considered a juridi
cal act (the declaration), similar to other juridically structured acts ( cf. 
c. 124 § 1), although procedural norms define in a special way its substan
tial structure ( c. 1612) as well as all the required essential elements "ad 
validitatem actus" (cc. 1620, 1622). 

Therefore the "vitia in procedendo" due to a violation of procedural 
laws, which affect causes of nullity of the judgment, give rise to the chal
lenge action called "querela nullitatis" (cc. 1619 -1627 ), which also ap
plies against the other juridical acts affected by nullity ( c. 1460 § 2 ), 
although it is then called "actio nullitatis" (cf. c. 1679 CJC/19 17). This 
challenge is based on the specific defect of nullity and tends to eliminate a 
juridically null judgment. 

The same judgment, however, because of its content, can be also 
considered a proceeding that is manifested through the decision on the 
dispute between the parties (c. 1611). In this regard, the judgment can 

3. J.M. SERRANO RUIZ, "La querela di nullita contro la sentenza ( commentary on cc. 1619-
1627)," in fl processo matrimoniale canonico, 2nd ed. (Vatican City 1994), p. 751. Cf. F. DELLA 
ROCCA, "I mezzi d'impugnazione," in ibid. , p. 735; K. LODICKE, "Zurn Berufungssystem im 
kirchlichen Ehenichtigkeitsprozess," in Justus Iudex (Essen 1990), p. 510. 
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acquire a tone of injustice, inherent to the decision, because of the "vitia 
in iudicando,"  in law and in fact, that are manifested, either in an errone
ous juridical evaluation of the facts in dispute or in an erroneous ap
plication of the law to the facts ("error iuris"), or in the erroneous 
establishment of the facts themselves, because it does not conform to the 
truth ("error facti"), such that the procedural truth does not correspond 
to the substantial truth. 

Removal of injustice cannot take place through a challenge of formal 
defects, but only through the appeal ( c. 1628). In fact, the appeal, more ef
fectively seeking to go against the injustice, reopens the possibility of ex
amining the main issue of the case and of overcoming the cause of 
prejudice through a new trial and the substitution of the judgment of the 
judge under appeal by the appellate judge ( cf. c. 1639 § 1 ). 

When considering the element of injustice in the judgment, which 
constitutes the object of the appeal, it is also necessary to distinguish be
tween the concept of "prejudiced party,"  that while it subjectifies the ele
ment of injustice, also tends to be objectified or outwardly manifested4 

and to exceed even the limits of the juridical-procedural relationship. In 
this way, it also becomes an instrument of defense of the ecclesial public 
good, which is the "salus animarum." In this way, the right to appeal, tak
ing into account the principle of "duplex conformis" (cc. 1641, 1 °, 1684 
§ 1), also devolves upon the prejudiced party, together with the promoter 
of justice and the defender of the bond, provided that they intervene in the 
case or their presence is required by law ( cc. 1626 § 1, 1628). 

Although the concept of "burden" is deeply rooted in canonical tradi
tion, 5 the unitary generic concept of "impugnatio sententiae" appears in 
the new procedural law as a procedural remedy for judicial judgments. In 
this way, the challenge also absorbs the "burden" ( which is the basis for 
the appeal), and, therefore, is intended to remove not only the procedural 
defects of the judgment, but also the substantive defects, through the spe
cific means of challenge established by law. 

Inasmuch as the challenge concept implicitly includes the condition 
of being prejudiced by the judgment, given that the injustice prejudices 
the losing party, some believe that the condition of being the losing party 
includes the interest in challenging the judicial decision. However, it has 
been rightly stressed that there is a subjective procedural right to chal
lenge, which must be categorized a new as the losing party's right to act in 
order to have the challenged judgment changed. In this way, in addition to 
the procedural legitimization, that is, "ad causam," it also maintains the 

4. F. DELLA ROCCA, Appunti sul processo canonico (Milan 1962), pp. 141-142. 
5. Cf. X II, 28, 38; VI II, 15, 1; Clem. II, 15, 5; Extrav. com. I, 9, 1; CoNC. TRrn., Sess. XIII De 

ref , c. 1; Sess. XXIV De ref, c. 20; BENEDICT XIV, Const. Ad militantis, March 30, 17 42, § 3, in 
CIC Fontes, I (Rome 1923), no. 326, p. 731; PrM 214 § 2; NTRR, art. 105. 

1538 



STANKIEWICZ Tit. VIII. Challenging the Judgement cc. 1619-1640 

need for an interest in the challenge, due to the prejudice suffered be
cause of the pronouncement of the judgment (cc. 1626 § 1, 1628). 

However, this requirement can undergo a reduction when the pro
moter of justice and the def ender of the bond exercise the power to chal
lenge in the public interest (cf. cc. 1626 § 1, 1628). 

2.  Foundation and classification of challenges 

The legal basis of the challenge is the judgment subject to challenge, 
when it is marred by injustice, due to the absorption of the burden by the 
appeal in current procedural norms, as well as when it is affected only by 
nullity. 

Taking into account the principle of the precedence of substance 
over form, which also operates in canonical procedural norms, the defini
tive judgment is susceptible to challenge ( c. 1607), as well as, according to 
constant canonical tradition, 6 any other jurisdictional order, such as the 
interlocutory judgment or the decree (cc. 1607, 1589 § 1, 1617), provided 
that it has the force of a definitive judgment (cc. 1618, 1629, 4°). In fact, 
that is the essential condition for challenging, namely, the substantial deci
sion of the order, which, when deciding the rights of the parties, precludes 
subsequent handling of the case in the same instance of the trial (c. 1618). 

In doctrinal speculation, there is a discussion of the nature of the 
judgment subject to challenge, and specifically whether it is really a judg
ment, if it is only "a juridical situation," or "an element, " that, together 
with other elements, can become a judgment, or if it is a judgment, subject 
to suspension or resolution. However, that judgment, as a jurisdictional 
act, should be considered a real judgment, with its efficacy established by 
law and binding on the claims of the parties. In fact, that judgment closes 
the process at the instance in which it was pronounced, prevents new 
litispendence at that instance, and determines the object of the trial for 
the higher instance (c. 1639 § 1). 

The unity of the concept of challenge does not prevent canon law 
from strictly establishing the various means of challenges regulating their 
function, their discipline, and the procedures characteristic of each one 
thereof. 

As specific means of challenging the definitive judgment established 
by law, in addition to correcting material errors ( c. 1616), which is not a 
challenge in the strict sense, the plaint of nullity (cc. 1619-1627) and the 
appeal (cc. 1628-1640) can be lodged, while opposition by a third party 
(cf. cc. 1898-1901 CJC/1917)7 has been deleted from current legislation. 

6. Cf. CONC. Turn., Sess. XXIV De ref, c. 20; c. 1880,6° C/C/1917; PrM 214 § 1 .  
7. Comm. 11 (1979), p. 161. 
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"Restitutio in integrum" (cc. 1645-1648), however, is provided for a judg
ment that has become an adjudged matter, and lastly, for two conforming 
judgments in causes on the status of persons, the "provocatio" or recourse 
for obtaining a new presentation of the case ( c. 1644) is granted. 

Inasmuch as there is a difference between the various challenges al
lowed by law, doctrine suggests varying classifications for the means of 
challenging, which are based on the various situations and their means of 
operation. 

In the field of canonical procedures, the following different types of 
challenges can be found: a) returnable challenges, which submit the entire 
cause to the judge of a higher court (cf. cc. 1625, 1628, 1633-1634, 1639 , 
1644 § 1, 1646 § 2), and non-returnable challenges, which submit the mat
ter to the same judge of the challenged judgment ( c. 1621, 1624, 1646 § 1 ); 
b) suspensive challenges, which suspend execution of the challenged 
judgment (c. 1638; cf. c. 1647 § 1) and non-suspensive challenges, when 
the law does not attribute that effect to them (c. 1644 § 2); c) substitutive 
challenges, which lead to a new decision of the judge "ad quem" that will 
replace the challenged judgment (c. 1640); d) rescissory challenges, that 
tend towards a trial on the judgment challenged due to the alleged defect 
and can either be exhausted in the "iudicium rescindens" (c. 1624) or go 
into the substantive matter, substituting the "iudicium rescissorium" for 
the challenged judgment for (c. 1648); e) ordinary challenges, that are 
based on the unlimited scope of the burden preventing adjudged matter 
from taking place (c. 1628), and extraordinary challenges, which entail the 
restrictive nature of the reasons (cc. 1620 , 1622 , 1645) and can be also 
lodged against the judgment that has become an adjudged matter 
(cc. 1621, 1645-1646) or against the "duplex coriformis" in status causes 
(c. 1644 § 1). 

Lastly, law allows a combination of challenges, that is either op
tional, such as, for example, the appeal proposed with the plaint of nullity 
(c. 1625), or mandatory, such as the autonomous appeal against the defini
tive judgment accumulated with the subordinate appeal against an act that 
does not have the force of a definitive judgment (c. 1629 , 4°). 
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CAPUT I 
De querela nullitatis contra sententiam 

CHAPTER ! 
The Plaint of Nullity of the Judgement 

Firmis cann. 1622 et 1623, nullitates actuum, positivo 
iure statutae, quae, cum essent notae parti querelam pro
ponenti, non sint ante sententiam iudici denuntiatae, per 
ipsam sententiam sanantur, quoties agitur de causa ad 
privatorum bonum attinenti. 

Without prejudice to cann. 1622 and 1623, whenever a case concerns the 
good of private individuals, acts which are null with a nullity established 
by positive law are validated by the judgement itself, if the nullity was 
known to the party making the plaint and was not raised with the judge 
before the judgement. 

SOURCES: SNAS 103;  CPAC Reser., 28 apr. 1970, 22 

CROSS REFERENCES: cc. 1622,5°, 1626 § 2 

C OMMENTARY ------

Antoni Stankiewicz 

Although the location of this norm may cause some confusion from a 
systematic point of view, inasmuch as it refers to the possibility of propos
ing the "actio ob nullitatem actorum" (cf. cc. 167 9-1683 CIC/1917), the 
connection of this canon, described as "novus," 1 with the plaint of nullity 
against the judgment cannot be denied. In fact, its origin and successive 
development2 show that the norm seeks to prevent, or at least limit, re
sulting nullities, correcting them through the judgment, provided that the 
conditions established by law are met. The mechanism for correcting nul
lity of acts is not new. It was already maintained by at least one sector of 

1. Comm. 11 (1979), p. 144. 
2. Cf. Comm. 2 (1970), p. 186; 8 (1976), p. 190; 15 (1984), p. 69. 

1541 



c. 1619 Bk. VII. Pt. II. Sect. I .  The Ordinary Contentious Trial STANKIEWICZ 

canonical doctrine during the CJC/19 17 period and was also tried in a mat
rimonial procedure granted to the Bishops' Conference of the United 
States of America on April 28, 1970 , where it was included in norm XXII, 
which specifically discussed the plaint of nullity against the judgment,3 

and therefore had a location similar to that found in the CIC. 
The judgment exercises its corrective efficacy only when certain 

specific requirements are met, which are strictly provided by law, with re
spect to the plaintiff as well as the null procedural acts. 

Thus, it is required that the nullity of the acts, expressly provided by 
law (c. 10), come from positive law (cf. cc. 1433, 1437 § 1, 1511, 1598 § 1, 
1617) and therefore not from natural law. It must also be known by the 
plaintiff in the course of the proceedings, but not raised with the judge be
fore judgment is pronounced. And lastly, it must refer only to causes con
cerning the private good. 

Although the formulation of the norm does not raise any particular 
difficulties in interpretation, nonetheless there has been an attempt to ex
tend the scope of the corrective efficacy of the judgment also to null acts 
in causes concerning the public good. Although substantial reasons 
should not hinder acceptance of this opinion, it nonetheless contradicts a 
strict interpretation of the text of the norm. In fact, the juridical meaning 
of the text of the section, which restricts the corrective efficacy only to 
causes related "ad bonum privatum," is so clear that it does not allow this 
first hermeneutic criterion ( c. 17) to be ignored in favor of a broad inter
pretation. This is even more true if one bears in mind that the phrase we 
are discussing was intentionally added in the course of the drafting of this 
norm, precisely to restrict the scope of the corrective efficacy only for 
cases in the private interest. 4 

The corrective efficacy of the nullity of acts, however, cannot be lim
ited only to judgments that have become adjudged matters and are, there
fore, executory (c. 1650 § 1), because the norm refers to all judicial 
judgments, definitive as well as interlocutory (c. 1607), pronounced in an 
incidental cause according to the norms of the ordinary process ( c. 1590 
§ 1).5 

Lastly, this canon does not seem to extend the scope of nullities re
sulting from the judgment. In fact, these nullities, in cases concerning the 
public good, are subsumed in the situation described in c. 1622 , 5° , while 
in cases concerning the private good, pursuant to said canon, they have an 
annulling effect on the judgment only if any of the requirements for cor
rective efficacy are not met. 

3. Cf. C. LEFEBVRE, "De procedura in causis matrimonialibus concessa Conferentiae 
Episcopali U.S.A.," in Periodica 69 (1970), pp. 587-588; 0. ROBLEDA, "De nullitate sententiae 
iudicialis. Retractatur ius circa querelam contra sententiam," in Periodica 63 (1974), p. 7. 

4. Comm. 15 (1984), p. 69. 
5. Cf. NTRR 75. 
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Sententia vitio insanabilis nullitatis laborat, si: 
1 ° lata est a iudice absolute incompetenti; 

c. 1620 

2 ° lata est ab eo, qui careat potestate iudicandi in tri
bunali in quo causa definita est; 

3° index vi vel metu gravi coactus sententiam tulit; 
4 ° iudicium factum est sine iudiciali petitione, de qua 

in can. 1501 ,  vel non institutum fuit adversus ali
quam partem conventam; 

5 ° lata est inter partes, quarum altera saltem non ha-
beat personam standi in iudicio; 

6° nomine alterius quis egit sine legitimo mandato; 
7° ius defensionis alterutri parti denegatum fuit; 
8° controversia ne ex parte quidem definita est. 

A judgement is null with an irremediable nullity, if: 
1 ° it was given by a judge who was absolutely non-competent; 
2 ° it was given by a person who has no power to judge in the tribunal in 

which the case was decided; 
3 ° the judge was compelled by force or grave fear to deliver judgement; 
4° the trial took place without the judicial plea mentioned in can. 1501, 

or was not brought against some party as respondent; 
5° it was given between parties of whom at least one has no right to 

stand before the court; 
6 ° someone acted in another's name without a lawful mandate; 
7° the right of defence was denied to one or other party; 
8° the controversy has not been even partially decided. 

SOURCES: 1 ° : c. 1892, 1 ° ; PrM 207, 1 ° 

3 ° : CPAC Reser., 28 apr. 1970, 22 § 3 
4° : CPAC Reser., 28 apr. 1970,  22 § 1 
5° : c. 1892,2 °; PrM 207,2 ° ; CodCom Resp., 4 ian. 19 46 (AAS 
38 [1946]  162) 
6 ° : c. 1892,3 °; PrM 207,3 ° 

7° : CPAC Reser. 28 apr. 19 70 , 22 § 2 ;  Signatura Litt. 30 
dee. 1971, III, 8; Signatura Litt. circ. 24 iul. 1972, 5, c et d 
8° : SNAS 122 § 1 ;  CPAC Reser., 28 apr. 1970, 22 § 4 

CROSS REFERENCES: 1°: cc. 1406 § 2, 1440, 1461 
2°: cc. 1422, 1423 
3° : cc. 125, 172 § 1, 1 °, 188, 643 § 1, 4°, 656, 4°, 
1103, 119 1 § 3, 1200 § 2, 1323, 4°, 1360, 1538 
4°: cc. 1501, 1502, 1507 § 1, 1592 § 1, 1658, 1659 ,  
1677 § 1, 1709 § 1, 1721 § 1, 1723 § 1 
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5°: cc. 1478, 1505 § 1 § 2, 2° 
6°: cc. 1484, 1485, 1524 § 3 
7°: cc. 221 § 1, 697,  2°, 1598 § 1, 1601, 1602, 1603 
§ 1, 1606, 1725 
8°: C. 1611, 1 ° 

C OMMENTARY ------

Antoni Stankiewicz 

The procedural norms on defects of nullity of the j udgment at 
present follow the traditional distinction between remediable and irreme
diable nullity, explicitly corroborated by the previous legislation ( cc. 1892, 
1894  CJC/1917), based on practical criteria1 that include, the objectively 
relevant and radical defects, dealing with the essence, either of the rea
sons for the judgment or its constitutive elements, and therefore not sub
ject to remedy through the passing of time. These criteria also include, 
however, defects dealing with the formality of the presuppositions or of 
the structure of the judgment, which are therefore essentially remediable. 
In fact, these defects, by virtue of the preservation of procedural acts, are 
subject to remedy, if their nullity is not claimed, by the mere passing of the 
time periods established for the plaint of nullity ( cf. cc. 1626 § 2, 1623). 

The distinction does not appear to be owing to the fact that reasons 
for irremediable nullity are related to the public good and the reasons for 
remediable nullity, to the private good, which the parties may even waive. 
Rather it is based on the intrinsic gravity of those reasons and on the di
versity of the time periods established by law for their challenge. In fact, 
remediable nullity can also be revealed ex officio by the judge, and there
fore is not only available to the parties (cf. cc. 1626 § 2, 1459 § 1). 

Within the scope of irremediable nullity, there is usually a distinction 
between defects or faults producing that nullity by virtue of natural law,2 
that is, "ex natura sua,"3 because in these cases one must speak of the 
non-existence of the judgment rather than its nullity or juridical inefficacy 
(cf. c. 1620,4°, 7 ° , 8°); and other defects that cause irremediable nullity of 
the judgment by virtue of positive law (cf. c. 1620 , 1 °-3 °, 5 °-6 °). All of 
them, moreover, can cause original or derived nullity. 

Analyzing the requirements for the existence of a judgment, espe
cially when the distinction thereof is postulated by natural law, as was 

1 .  Comm. 11 (1979), p. 145. 
2. Comm. 2 (1970), p. 186. 
3. Comm. 8 (1976), p. 190. 
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considered while the previous legislation was in force, and prevailing doc
trine and jurisprudence also admitted other reasons for nullity of the judg
ment not enumerated in c. 1892 of the CJC/1917. Dispensing with the lively 
debate on whether or not said reasons are restricted with regard to their 
challenge through the plaint of nullity, under new legislation there is also 
the opinion that the enumeration of the defects of remediable nullity of 
the judgment in c. 1620 is not complete, that is, exclusive.4 

However, it should be indicated that in the reality of procedural phe
nomena, some of the reasons for nullity mentioned in c. 1620 find almost 
no easy practical application, such as those referring to the presupposi
tions for the judgment. 

The canonical norm, however, by stressing the will of the judge (for
mal cause of the judgment), who, when settling the dispute must be free 
from force or grave fear ( c. 1620, 3 °), does not provide any invalidating ef
fect for simulation, (that is, for a voluntary divergence between the inter
nal will of the judge and his external declaration of the pronouncement), 
or even for his inability to understand or form an intent in the act of decid
ing, or even for an error related to the substance of the act ( c. 126), 
etc. They are certainly essential requirements "ex natura rei'' that, none
theless, will not have practical relevance in the development of the pro
cess. Thus, one can speak of the practical sufficiency of the reasons for 
remediable nullity of the judgment in connection with its challenge 
through the plaint of nullity. 

Now let us consider the reasons enumerated by the canon. 

l. Absolute incompetence of the judge 

The unrepealability of the norms on absolute incompetence removes 
from the ordinary judge judicial power over given cases according to the 
dignity of the persons and according to the subject (cc. 1405, 1406 § 2), the 
grade of the tribunals (c. 1440)5 and their function (c. 1447), especially 
with respect to challenges of judgments (cc. 1621, 1624, 1628, 1639 § 1, 
1644 § 1, 1646) and by reason of the exclusion of some of them that must 
be handled in a specific process, such as the oral process (c. 1669 ; cf. 

4. Cf. F. ROBERTI, De Processibus, II (Rome 1926), pp. 228ff; F. DELLA ROCCA, La nullita 
della sentenza nel diritto canonico (Rome 1939), pp. 163ff; E .  GHIDOTTI, La nullita della 
sentenza giudiziale nel diritto canonico (Milan 1965), pp. 103ff; 0. ROBLEDA, "De nullitate 
sententiae iudicialis. Retractatur ius circa querelam contra sententiam," in Periodica 63 
(1974), pp. 4ff; J.L. ACEBAL LUJAN, "Nulidad de actos y nulidad de sentencia," in Curso de 
derecho matrimonial y procesal can6nico para profesionales del foro (Salamanca 1982), 
pp. 280ff; J.J. GARCIA FAILDE, Nuevo derecho procesal can6nico, 2nd ed. (Salamanca 1992), 
p. 236; G. ERLEBACH, La nullita della sentenza giudiziale "ob ius defensionis denegatum" 
nella giurisprudenza rotale, (Vatican City 1991), p. 175. 

5. Cf. SIG NATURA, Declaratio ire, June 3, 1989, in AAS 81 (1989), pp. 988-990. 
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cc. 1690,  1710 , 1718 § 1,3 °), and by reason of the connection or the preven
tion (cc. 1414-1415, 1632 § 2). 

Absolute incompetence implies that judges have the power to judge 
cases "in actu primo," although their absolute limits make their judicial 
power ineffective with respect to certain cases. But it is a nullity from pos
itive law that was extended to include the reasons for remediable nullity 
of the judgment. 6 

2. Absence of the power to judge 

The situation of irremediable nullity contemplated in no. 2 ° seems to 
refer to two factual situations. The first can include persons performing a 
judicial office in the tribunal that has pronounced judgment, but without 
the power of jurisdiction to judge cases, such as for example the def ender 
of the bond, the promoter of justice or even the auditor exclusively desig
nated to instruct cases (c. 1428 § 3) ,  or a judge competent in another 
court. The second can refer to any private person that "in actu primo" is 
lacking any jurisdiction. In that case, even more evidently, there is no 
judge as a public person and as an effective cause of the judgment, which 
is therefore nonexistent in both cases (cf. c. 1406 § 1). 

3. Violence or grave fear 

Although nullity of a juridical act can be caused by force imposed 
from outside on a person who was unable to resist (c. 125 § 1) and not by 
grave fear unjustly inferred, which would only make it rescindable ( c. 125 
§ 2), and irremediable nullity of the judgment can also be caused by grave 
and not necessarily unjust fear. 7 The relevance of the "metus gravis, " 
among the reasons for irremediable nullity of the judgment, has its justifi
cation in the extremely grave danger for the ecclesial public order that 
would be present if the freedom of the judges in the exercise of their func
tion were exposed without protection to grave pressure from the parties or 
from third parties, and if the invalidating juridical effect of every judicial 
pronouncement made under grave threat were not provided for said situa
tions. In fact, through the authoritative pronouncement that is binding on 
the parties, the concrete will of the judge is manifested, which produces 
the effects of the trial and is described as the formal cause of the judg
ment, the extrinsic freedom of which is, in this way, protected by the ca
nonical judicial provisions. This is also postulated by the personal dignity 
of judges, who must enjoy full freedom in the performance of the adminis
tration of justice when deciding any judicial dispute for the good of the 

6. Comm. 11 (1979), p. 146. 
7. Ibid., p. 145. 
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souls of the faithful who tum to the ecclesiastical courts to obtain a just 
solution to their cause. 

4. Judgment without issue of the party or without contradictory 
judgment 

The juridical existence of the judgment which resolves the dispute 
between the parties and presupposes the involvement of these parties in 
the process, because they constitute the essential presupposition for the 
judgment and, in scholastic terms, its remote formal cause.The active one 
of the parties has the procedural initiative, that is, the power to bring the 
action, which is exercised through the judicial plea (c. 1501), and which 
must be presented to the competent judge against the other passive party 
or respondent ( c. 1502). Consequently, each of the parties assumes its 
own position in the process, with the respective procedural powers and 
responsibilities. 

Therefore, with neither the respondent nor the judicial plea of the 
plaintiff, there cannot be a valid judgment, inasmuch as the judgment 
must be pronounced on the object of the petition and within the limits 
marked thereby, pursuant to the principle "sententia debet esse coriformis 
libello" (cf. X V, 1, 24; V, 3, 31). However, the objective limits of the "libel
lus," according to constant and common jurisprudence, must be under
stood in connection not only with the "petitum" of the petition, but also 
with the "causa petendi." Therefore, the irremediable nullity of the judg
ment may come from the "ultra petita" or "extra petita" pronouncement 
as well as from that which occurs "extra causam petendi."8 

5. Incapacity to act in the judgment of one of the parties 

Legal capacity or standing for the process, which in traditional ca
nonical terminology is expressed with the words "legitima persona 
standi in iudicio, "  does not constitute a presupposition for the judgment, 
but rather the essential quality of the parties to the matter, required for va
lidity of the process and of the judgment. 

That lack of capacity, due to age or mental condition ( cf. c. 14 78), 
must be filled by a legitimately constituted curator (c. 1479 ), who assumes 
representation of the party to the matter. 

For these purposes, it is considered that the lack of legal capacity 
can be absolute or relative, depending on whether the subject has the use 

8. Cf. C. DAVINO, April 1, 1976, in SRR Dec 68 (1976), p. 161, no. 2; C. DI FELICE, 
November 12, 1977 , in SRR Dec 69 (1977), p. 452, no. 3; A. STANKIEWICZ , "De nullitate 
sententiae 'ultra petita' prolatae," in Periodica 70 (1981), pp. 222ff. 
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of reason ( c. 14 78 § 1 ). Absolute capacity must operate by virtue of natural 
law. Relative capacity, on the other hand, operates by virtue of positive 
law. Therefore, in the judicial assessment of nullity of the judgment 
claimed for that reason, not only the existence, but also the gravity of the 
mental illness causing incapacity must be taken into account, because 
mentally-disturbed persons may appear in a trial even without a curator, 
by mandate of the judge (c. 1478 § 4). 

6. Absence of lawful mandate in the procurator 

Irremediable nullity of the judgment, from positive law, is derived 
from the absence of an authentic mandate ( c. 1484 § 1) or from the exist
ence of an invalid mandate. The mandate can be invalid because of a lack 
of one of its essential elements ( cf. c. 16 59 § 1 CJC/1917 ), or when it is 
granted by a party lacking legal capacity, in which case the mandate must 
be granted by the curator. 

In order to validly act before the Roman Rota, the mandate must in
clude explicit mention of the Rota (NTRR 53 § 1). 

The designation of the procurator ex officio has the same value as 
the mandate "ad litem" (NTRR 53 § 2, 118). 

7. Denial of the right to defense 

Denial of the right to defense as a reason for irremediable nullity of 
the judgment was not expressly contemplated in the preceding legislation, 
although it was not disregarded thereby. Modern sensitivity to human 
rights and the invocation of canonical tradition caused a resurgence of the 
"ius defensionis denegatum," in doctrine and in jurisprudence, given as a 
reason for irremediable nullity of the judgment, of recognized origin in 
natural law ( cf. Clem. II, 11, 2), which was immediately included in the 
"Procedural Norms" (XXII, 2) for matrimonial cases and in draft norms for 
the ordinary contentious trial. 9 

9. Comm. 11 (1979), p. 145. Cf. F. ROBERTI, De processibus, II. . . ,  cit., p. 230; 0. R0BLEDA, De 
nullitate sententiae iudicialis . . .  , cit., pp. 19ff; KT. GERINGER, Das Recht auf Verteidigung im 
kanonischen Prozess (Vienna 1976), pp. 22ff; S. VILLEGGIANTE, fl diritto di difesa delle parti 
nel processo matrimoniale canonico (Rome 1984), pp. llff; F. DANEELS, "De iure defensionis. 
Brevis commentarius ad Allocutionem Summi Pontificis diei 26 ianuarii 1989 ad Rotam 
Romanam," in Periodica 79 (1990), pp. 247ff; G. ERLEBACH, La nullitii delta sentenza . . .  , cit., 
pp. 119ff. Cf. also c. MANNUCCI, February 27, 1930, in SRR Dec 22 (1930), p. 120, no. 4; c. ANNE, 
November 8, 1963, in SRR Dec 55 (1963), pp. 755-756, no. 3; c. BEJAN, July 29, 1967, in SRR Dec 
59 (1967), p. 655, no. 3; c. PARISELLA, July 3, 1980, in SRR Dec 72 (1980), pp. 462---463, nos. 3---4; 
C. P0MPEDDA, July 23, 1986, in SRR Dec 78 (1986), p. 480, nos. 7-8. 
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The right to defense, according to established jurisprudence, must 
be guaranteed to the parties in connection with its intactness (c. 1598 § 1), 
as well as with the ability to exercise it in the course of the canonical pro
ceedings. This subjective legal right may particularly be manifested in the 
right of the party to be informed of the procedural initiatives taken by the 
other party in opposition, and in the right to a judicial hearing. But this is 
not only the right to be informed or to a passive hearing, that is, to know 
the content of the judicial petition and of the evidence of the other party, 
but also the right to active confrontation through the presentation of one's 
own defense and evidence. 

The right to a defense of each of the parties in the trial, as noted by 
John Paul II, "must be exercised, obviously, according to the just provi
sions of positive law, the function of which is, not to hinder the exercise of 
the right to a defense, but to regulate it such that it cannot degenerate into 
abuse and obstructionism, and at the same time to guarantee the concrete 
ability to exercise it."10 In other words, this right must be protected ac
cording to procedural norms applied with canonical equity, in order that a 
rigid protectionism does not make its exercise degenerate into easy abuse, 
prejudicing the effective administration of ecclesial justice. 

Within the framework of this case of irremediable nullity of the judg
ment due to denial of the right to defense of the private good, it is possible 
to conceive, as already occurred when the previous legislation was in 
force, of a similar "denegatio defensionis" of the public good. This could 
occur because of the exclusion from the process of the defender of the 
bond or of the promoter of justice, when law requires their participation 
(c. 1433). 

8. Sentence that does not even partially resolve the controversy 

This reason for irremediable nullity, which was already foreseen in 
the drafts of the new norm, 11 strictly speaking, causes the non-existence 
of the judgment, to the extent that its formal cause is missing, that is, the 
authoritative decision of the judge with respect to the right in dispute. In 
this case, the dispute between the parties is not resolved by the judge. 

10. JOHN PAUL II, Allocuzione alla Rota Romana, January 26, 1989, in AAS 81 (1989), 
p. 923. 

11 .  Comm. 2 (1970), p. 186; 8 (1976), p. 190; 11 (1979), p. 145. 
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Querela nullitatis, de qua in can. 1620, proponi potest 
per modum exceptionis in perpetuum, per modum vero 
actionis coram iudice qui sententiam tulit intra decem 
annos a die publicationis sententiae. 

In respect of the nullity mentioned in can. 1620, a plaint of nullity can be 
made in perpetuity by means of an exception, or within ten years of the 
date of publication of the judgement by means of an action before the 
judge who delivered the judgement. 

SOURCES: c. 1893 ;  PrM 208 

CROSS REFERENCES: cc. 1445 § 1,1°, 1459 § 1, 1492 § 2, 1624 

CO MMENTARY ------

Antoni Stankiewicz 

Although the "querela nullitatis," as a means of challenging a null 
judgment, now constitutes a characteristic peculiar to the canonical pro
cess with regard to other modern legal systems, its formal source, accord
ing to an authoritative opinion, is the statutory development from the 
period of the Commons. Then it was received by medieval canonical doc
trine and added, as a remedy characterized as the "burden, " to other 
means of challenge, such as the appeal and the "restitutio in integrum." 
Later, the plaint of nullity formally joined the "Regolamento legislativo e 
giudiziario " of Gregory XVI for civil matters of November 10 , 1834 
(§ 1101). Not until a more recent period did it find a place in the ecclesial 
norms for Apostolic tribunals that preceded the CJC/1917, that is, in the 
"Lex propria" of the Rota and of the Signature of June 29 , 1908 ( cc. 33 § 1, 
37-38), and especially in the "Regulae Servandae" in the Apostolic Sig
natura of March 6, 1912 (arts. 1, 3, 4). 1 

According to the canonical tradition established with respect to the 
challenge of nullity of the judgment through "exceptio, " (X I, 38, 4) and 
later through "actio, "  current norms also allow the plaint of irremediable 
nullity of the judgment to be proposed as an exception or as an action. 

1. Cf. A. HANSSEN, De nullitate processus canonici (Rome 1938), pp. lOff; H. EWERS, Die 
Nichtigkei tsbe schwerde in dem kanoni schen Prozessrecht (Munich 1952), pp. 2ff; 
W. T. CURTIN, The Plaint of Nulli ty against the Sentence (Washington 1956), pp. 4ff; 
S. PLODZIEN, Querela nullitatis (Lublin 1959), pp. 44ff; 0. R0BLEDA, "De nullitate sententiae 
iudicialis. Retractatur ius circa querelam contra sententiam," in Periodica 63 (1974), p. 10. 
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As an action, the plaint of nullity can be proposed only before the 
judge who pronounced the judgment and within a term of ten years (no 
longer thirty years, as provided in c. 1893 CJC/1917)2 from the date of pub
lication, that is, from the notification of the judgment ( cf. cc. 1509 , 1615, 
1630 § 1).The plaint of nullity against a judgment of the Rota, however, 
must be presented before the Apostolic Signature (c. 1445 § 1, 1 °). 

As an exception, almost univocally with the "exceptio natura sua 
perpetua, "  in the sense of a procedural right antithetical to the action 
(c. 1492 § 2), the plaint of irremediable nullity can be lodged without time 
limitation before any judge. Thus, it could be presented before the judge 
who pronounced the judgment, for example, in the course of the proceed
ing for provisional execution (c. 1650 § 1) or definitive execution (c. 1653 
§ 1), or before a judge of a higher grade during the process on the funda
mental issue of the case. 

At times it is objected that the purpose of the exception is to resist 
the action, which cannot occur with the plaint of nullity presented "per 
modum exceptionis." However, it should be noted that here the term ex
ception should be understood in its procedural meaning, that is, as the 
claim of a defect of nullity of the judgment, and more precisely, as a way 
to present a challenge due to nullity of the judgment. This "exceptio , "  
therefore, is not intended to exclude the action of nullity of the judgment, 
but to eliminate the juridical efficacy of the judgment that is claimed to be 
null. 

The acknowledgment of irremediable nullity of a judgment affects 
the entire process (and consequently, the process must be done over), 
provided that the reason for nullity affects at least indirectly its presuppo
sitions (c. 1620,1 °-2 °, 4°-7 °). Otherwise, only a new judgment will have to 
be pronounced ( c. 1620 , 3 °, 8°). If the defect of nullity occurs in only a part 
of the process ( c. 1620,5°-7 °), that part must be done over and a new judg
ment must be pronounced. 

2. Comm. 1 1  (1979), p. 146. 
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Sententia vitio sanabilis nullitatis dumtaxat laborat, si: 
1 ° lata est a non legitimo numero iudicum, contra 

praescriptum can. 1425 § 1 ;  
2 ° otiva seu rationes decidendi non continet; 
3° ubscriptionibus caret iure praescriptis; 
4 ° non ref ert indicationem anni, mensis, diei et loci in 

quo prolata fuit; 
5 ° acta iudiciali nullo innititur, cuius nullitas non sit ad 

normam can. 1619 sanata; 
6° lata est contra partem legitime absentem, iuxta can. 

1593 § 2. 

A judgement is null with a nullity which is simply remediable if: 
1 ° contrary to the requirements of can. 1425 § 1 ,  it was not given by the 

lawful number of judges; 
2° it does not contain the motives or reasons for the decision; 
3° it lacks the signatures prescribed by the law; 
4 ° it does not contain an indication of the year, month, day and place it 

was given; 
5° it is founded on a judicial act which is null and whose nullity has not 

been remedied in accordance with can. 1619; 
6° it was given against a party who, in accordance with can. 1593 § 2, 

was lawfully absent. 

SOURCES: 1 ° : c. 1892, 1 ° ; PrM 207, 1 ° 

2° : c. 1894,2° ; PrM 209,2° 

3° : c. 1894,3° ; CodCom Resp. XIII, 14 iul. 1922 (AAS14 [ 1922] 
529); PrM 209,3° 

4° : c. 1894,4° ; PrM 209,4° 

CROSS REFERENCES: 1°: cc. 1425 § 1 § 4, 1426 
2°: cc. 5 1 ,  699 § 1 ,  1609 § 2, 16 1 1 ,3°, 1612 § 3, 
1617, 1668 § 3, 1670, 1720,3° 

3° : cc. 535 § 3, 1504,3°, 1524 § 3, 1569 § 2, 1612 
§ 4  
4°: cc. 1504,3°, 1612 § 4 
5°: cc .  1433, 1437 § 1 ,  1 5 1 1 ,  1598 § 1 ,  1600 § 3, 
1656 § 2 
6°: cc. 1507, 1508, 1510, 1592-1593, 1595 
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C OMMENTARY ------

Antoni Stankiewicz 

When discussing the defects of remediable nullity of the judgment in 
general, it is useful to remember that their enumeration, according to the 
meaning of the adverb "dumtaxat" used in this canon, 1 should be re
stricted and exclusive. However, as will be seen below (see also commen
tary on c. 1620, 5°), the limits of derived nullity allow various phenomena 
to be established in which nullity of acts on which the judgment could be 
based appear, with the resulting nullity of this judgment. 

l. Lack of the lawful number of judges 

The lack of the lawful number of judges in cases requiring more than 
one, that is, three, in cases regarding the bond of holy ordination and of 
matrimony ( c. 1425 § 1, 1 °), results only in remediable nullity2 of the judg
ment, and not irremediable nullity, as had been provided in the prior legis-
1 atio n ( c. 1892 ,  1 ° CIC/19 17 ) which also included penal cases and 
contentious cases on the goods of the cathedral church ( c. 1576 § 1 CIC/ 
19 17 ).The presence of a number of judges higher than that provided by 
law, however, does not affect the validity of the judgment. The same can 
be said when the conditions established in c. 1425 § 4 are present. 

2. Unmotivated sentence 

The motives for the judgment, that is, an indication of the reasons 
"quae iudicem movent" [X V, 27, 16) the decision, were already important 
in the medieval canonical tradition, although, the local custom of not ex
pressing the "cause" in the judgment was tolerated precisely because of 
the help offered to the judge by the "copia prudentum" (ibid.) and yet, the 
judge was only obligated to explain judgments by which medicinal penal
ties were imposed in criminal proceedings, even under penalty of criminal 
sanctions and rescission of the judgment (VI V, 11, 1), and judgments that 
amended the appealed judgment, in appellate proceedings (VI II, 15, 1 ). 3 

1. Cf. Comm. 11 (1979), p. 146. 
2. Ibid. 
3. Cf. F. ROBERTI, De Processibus, II (Rome 1926), p. 185; J. LLOBELL TuSET, Historia de la 

motivaci6n de la sentencia can6nica (Zaragoza 1985), pp. 130ff; idem, "La genesis della 
sentenza canonica," in fl processo matrimoniale canonico, 2nd ed. (Vatican City 1994), 
pp. 722ff. 
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In subsequent centuries the obligation was established to explain the 
judgment for some special procedures. (This was done, for example, for 
civil matters in the "Regolamento legislativo e giudiziario" of Gregorio 
XVI, of November 10, 1834 §§ 282, 598, 4°; for matrimonial cases in the In
struction by Card. De Rauscher of February 2 ,  1856, § 19 4, and in the 
Instructions of 1883 of the Congregations of the Holy Office and of Propa
ganda Fide).4 However, the sanction of nullity due to the absence of the mo
tives "tam in facto quam in iure" only came to take effect in the "lex 
propria" of the Rota and of the Apostolic Signatura of June 29 , 1908 ( c. 32 
§ 3) and in the "Regulae servandae" before the Roman Rota of August 4, 
1910 (§ 181,1 °, c), which would be the sources of c. 1894, 2 ° CJC/19 17. 

The motivation required for the validity of the judgment explains the 
decision set forth in the dispositive part and justifies the option chosen by 
the judge through the reasoning based on the principles of law and on the 
relevant facts in the case. In this way, the ecclesial judicial function is ra
tionalized, such that, beginning with the presentation of the logical "iter" 
of the judge, he demonstrates how his decision conforms to juridical and 
theological principles inherent to the norm applied to the specific case. 
The sanction of nullity, moreover, effectively protects the endo-procedural 
objective of the reasoning, which must justify the decisions in an easily 
comprehensible manner to the parties and the higher court in its function 
of jurisdictional control. 

An absence of the motivation for the judgment must be distinguished 
from the insufficiency or the falsity of the reasons, which may particularly 
appear in connection with the facts of the case, and also from the contra
dictory, inconclusive, or irrelevant nature of the reasons set forth. 

Jurisprudence on the part of the Rota also makes its reluctant to 
identify a lack of motivation with insufficient, inconclusive, or defective 
motives. This is because these latter situations are difficult to assess with 
objective criteria and it believes that the validity of a judgment can be up
held provided that there is some reasoning presented "aliquo modo." This 
is because the judge is not obligated to set forth all the arguments justify
ing his decision, nor to resolve all the difficulties presented by the parties 
or their legal representatives. 5 The reasons for this are that motivation de
fects can be set forth in the appeal or in recourse to obtain a new resolu
tion of the case. 

It should be admitted, however, that the absence of the motivation is 
equivalent to a mere reference to the legal and factual reasons of another 
decision, unless this reference is made in a decree confirming the affirma
tive judgment, issued at the appeal level, pursuant to c. 1682 § 2. 

4. Cf. no. 24 of both Instr. , respectively in CIC Fontes, IV (Rome 1926), p. 399, no. 1076; 
and VII (Rome 1935), pp. 482-483, no. 4901. 

5. Cf. c. PASQUAZI, March 17, 1957, in SRR Dec 49 (1957), p. 203, no. 7; c. MASALA, May 31, 
1969, in SRR Dec 61 (1969), pp. 575-576, no. 3. 
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3. Absence of the required signatures 

The full text of the judgment, "ad valorem," must bear the signature 
of the judge or all the judges , if it is a collegiate tribunal, even of the judge 
( or judges) in the minority during deliberation, and also of the notary. 6 It is 
not required that the signatures of all the judges be affixed simultaneously 
with or before the notary. However, it would not be sufficient to merely 
affix the initials of the given name and surnames. 

If any of the judges of the collegiate tribunal should die in the period 
of time between the deliberation for the dispositive part and the drafting 
of the judgment, he or she must be replaced by another to renew the delib
erations and sign the judgment. In this case , according to the practice ad
mitted in the chancery of the Rota, only the remaining judges sign the 
judgment and a note by the notary is added. Of course, the notary's note 
cannot correct the judgment , but it prevents a later plaint of nullity and 
allows correction of the judgment with the passing of a term of three 
months (cf. c. 1623). 

If, by an error, the judgment is signed by a judge other than the judge 
who should sign it, the same tribunal may provide the correction, pursu
ant to the provisions of c. 1616 § 1. 

4. Omission of the date and place of the sentence 

Just as with the signature on the judgment by the judge and the no
tary, the indication of the year, month, day, and place in which it was pro
nounced also shows the written nature of the judgment. The absence of 
this indication causes the judgment to be null as a written act. The nullity 
also affects the judgments when just one element is missing : the date or 
the place.For validity of the judgment, however, it is not required that it 
bear the seal of the tribunal. 

5. Sentence based on a null, non-remedied, act 

Although the efficacy of the correction "ope sententiae" is in itself 
suitable to restrict the scope of remediable nullity of the judgment result
ing from null procedural acts , the conditions established in c. 1619 , espe
cially the exclusion of the causes of the public good ( constituting the 
almost exclusive majority of those handled by ecclesiastical tribunals), 
from the remedy mechanism, 7 expose these causes to the effect of the nul
lity of the acts and of the judgment based thereon. 

6. CPI, Resp., July 14, 1922, in AAS 14 (1922), p. 529. 
7. Comm. 15 (1984), p. 69. 
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At least some phenomena of nullity of acts established by law, and 
therefore by positive law, can end up in the sphere of natural law and by 
connection, they can become reasons for irremediable nullity of the judg
ment. In fact, these cases ( except for the nullity of acts due to a lack of the 
signature of the notary (c. 1437 § 1), which can only affect the remediable 
nullity of the judgment), established by law (cc. 1433, 1511, 1598 § 1, 1600 
§ 3), can be included in the phenomena of irremediable nullity of the judg
ment due to denial of the right to defense. 

Thus, the failure to notify the promoter of justice and the def ender of 
the bond (c. 1433) ,  if their exclusion is equivalent to a denial of the de
fense of the public good (cc. 1430-1432); the failure to notify the respon
dent (c. 1511) or to publish the acts (c. 1598 § 1), or new evidence (c. 1600 
§ 3), when it entails denial of the right to defense, must become phenom
ena of irremediable nullity of the judgment discussed in c. 1620 , 7 °. Other
wise, the nullity of acts in these cases only causes remediable nullity. 

To these phenomena of remediable nullity, we can also add that 
caused by nullity of acts sanctioned by the oral process, if this process is 
used "extra casus iure permissos" (c. 1656 § 2),  that is, when one of the 
parties (c. 1656 § 1) or the promoter of justice (c. 1693) has requested an 
ordinary contentious trial. 

6. Sentence delivered against a lawfully absent party 

The phenomenon of remediable nullity of the judgment established 
i n  this norm certainly "praebet  p arti absenti condi tionem fa
vorabiliorem. "8 Therefore it refers to the options to challenge the judg
ment, if it is recalled that the prior legislation granted the party in 
contempt only "beneficium restitutionis in integrum ad appellandum" 
(c. 1847 CJC/1917 ). 

The foundation, at least implicitly, on which this phenomenon of re
mediable nullity is based, certainly constitutes protection of the right to 
defense for the respondent who is lawfully absent from the proceedings. 
However, if the party declared absent proves the existence of a lawful im
pediment for his or her appearance at the trial and inability to prove it be
fore the judgment (c. 1593 § 2) ,  the party can not only use the plaint of 
nullity as a defect of remediable nullity, but also attempt to challenge the 
irremediable nullity of the judgment due to denial of the right to defense, 
regardless of how much the tribunal has proceeded regularly in resolving 
the case. 

8. Comm. 11 (1979), p. 130. 
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1623 Querela nullitatis in casibus, de quibus in can. 1622, pro
poni potest intra tres menses a notitia publicationis sen
tentiae. 

In the cases mentioned in can. 1622, a plaint of nullity can be proposed 
within three months of notification of the publication of the judgement. 

SOURCES: c. 189 5; PrM 210 

CROSS REFERENCES: cc. 1615, 1621, 1622, 1626 § 2 

C OMMENTARY 

Antoni Stankiewicz 

The plaint of remediable nullity of the judgment for the reasons enu
merated in c. 1622 can be proposed autonomously, that is, as an action or 
as an exception, within a term of three months from the notification of the 
publication of the judgment, that is, from the day ( cf. c. 203 § 1) on which 
the party has had knowledge of the announcement of the publication.1 

Although some believe that the plaint of remediable nullity cannot be 
proposed "per modum exceptionis," we cannot share that opinion. In fact, 
here it is an "exceptio" understood in the procedural sense, that is, as a 
way to propose the challenge (see commentary on c. 1621). Therefore, 
that exception is not endowed with the perpetuity, which is fitting ( cf. 
c.1492 § 2), for the exception understood as a procedural right, dependent 
on the action and set up against it. 

The term of three months to challenge the remediable nullity of the 
judgment is fixed (c. 1465 § 1). Therefore the judge cannot extend the 
term. If, during the term established by law, the judgment is not chal
lenged, or the defect that caused the nullity is not corrected, (c. 1626 § 2) 
it is remedied "ipso iure. " 

1. Comm. 11 (1979), p. 147. 
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De querela nullitatis videt ipse iudex qui sententiam 
tulit; quod si pars vereatur ne iudex, qui sententiam 
querela nullitatis impugnatam tulit, praeoccupatum ani
mum habeat ideoque eum suspectum existimet, exigere 
potest ut alius iudex in eius locum subrogetur ad nor
mam can. 1450. 

The judge who gave the judgement is to consider the plaint of its nullity. If 
the party fears that the judge who gave the judgement is biased, and con
sequently considers him suspect, he or she can demand that another judge 
take his place in accordance with can. 1450 . 

SOURCES: cc. 1893, 189 5, 1896; PrM 208, 210 , 211 § 4 

CROSS REFERENCES: cc. 1445 § 1, 1°, 1447 ,  1450 , 1621 

COMMENTARY ------

Antoni Stankiewicz 

The judge who pronounced the judgment is competent to examine 
the plaint of irremediable (c. 1621) and remediable nullity of judgments 
proposed autonomously-except for judgments of the Rota (c. 1445 § 1, 
1 °), but understood not as the concrete person of the judge, but as the tri
bunal of a given grade of trial. Therefore, the judge of the higher grade is 
not competent to hear "seorsim" ( c. 189 5 CIC/1917) the plaint of nullity of 
the judgment pronounced by the lower grade. 

It is questionable whether it is a limit of absolute incompetence "ex 
functione" or only relative incompetence. In our opinion, the limits of ab
solute incompetence are exceeded if the plaint of nullity is proposed be
fore the judge of a higher grade (c. 1440 ) "per modum actionis."  They are 
not, however, exceeded if, during the course of the appellate proceeding 
"per modum exception is," only "incidenter," that is, when the judge of the 
higher grade has already acquired competence to hear the case in chief, 
against which judgment an exception of nullity is lodged. In fact, the es
tablished practice in the Roman Rota admits this way of proposing the 
plaint of nullity at the appellate level. 

At the same grade of the proceedings in which the judgment accused 
of nullity was issued, law provides the possibility of substitution of the 
judge who pronounced it, at the instance of one of the parties. However, in 
order to recuse the judge, it is not sufficient to merely have a doubt as to 
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his impartiality. It must be based on some objective information for the 
issue to be resolved "expeditissime" (c. 1451 § 1). 

The judge examining the plaint of remediable nullity of his judgment, 
if he perceives the defect of nullity inherent therein (c. 1622, 1 °-4°), must 
renew the deliberation and publication of the judgment. In the case of de
rived nullity (c. 1622 , 5°-6 °), he must also renew the null acts and also pro
nounce a new judgment. 

The decision of the judge when he rejects the plaint, as well as when 
he declares nullity of the judgment, is subject to challenge before the 
higher tribunal. If he is not challenged, the judgment becomes an adjudged 
matter (c. 1641, 2 °) under the terms of the pronouncement. 
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Querela nullitatis proponi potest una cum appellatione, 
intra terminum ad appellationem statutum. 

Within the time-limit established for appeal, a plaint of nullity can be pro
posed together with the appeal. 

SOURCES: c. 1895; PrM 210 

CROSS REFERENCES: cc. 1629 , 2°, 1630, 1633, 1634 

CO MMENTARY ------

Antoni Stankiewicz 

The judgment affected by nullity does not admit an appeal, only a 
plaint of nullity. However, for reasons of procedural economy, law allows 
the plaint of nullity to be accumulated with the appeal (cf. c. 1629 , 2 °) 
against the same judgment, in the case of remediable nullity as well as in 
the case of irremediable nullity. This is because the norm does not estab
lish any distinction in this regard, 1 such that the accumulation takes place 
within the term established for the appeal, because the plaint is accumu
lated with the appeal only as an incidental matter and is therefore subject 
to the norms of the principal challenge. 

The plaint of nullity together with the appeal must be proposed be
fore the judge a quo within the fixed term of fifteen useful days from the 
notice of the publication of the judgment (c. 1630 § 1), and be pursued be
fore the judge ad quem within the term of one month from the filing, un
less the judge a quo has set a longer term for that purpose ( c. 1633). 

In the prior legislation, this accumulation was expressly allowed 
only for the plaint of remediable nullity of the judgment ( c. 189 5 CIC/ 
1917), but doctrine and the continuous practice of the Roman Rota also 
extended it to irremediable nullity. Moreover, the practice of the Rota in 
causes related to the status of persons also admits the accumulation of the 
plaint of nullity with the recourse or the request for a new presentation of 
the case (c. 1644 § 1).2 

If, once he has received the appeal with the plaint, the judge of a 
higher grade ad quem, declares the judgment null, he cannot pronounce 
on the case in chief, but he is obligated to send it to the judge of the lower 

1 .  Comm. 11 (1979), pp. 147-148. 
2. Cf. C. WYNEN, February 28, 1953, in SRR Dec 45 (1953), p. 159, no. 2; C. LEFEBVRE, 

November 16, 1965, in SRR Dec 57 (1965), p. 837, no. 14; c. GIANNECCHINI, May 21 ,  1982, in 
SRR Dec 74 (1982), p. 272, no. 1 .  
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grade a quo who pronounced the null judgment ( cf. c. 1669 ). We cannot 
share the opposite opinion that some maintain for the purposes of "oeco
nomia iudiciorum."  In fact ,  except in cases of nullity of marriage 
(c. 1683), at the appeal level, a new "causa petendi" cannot be validly ad
mitted, even by way of useful accumulation (c. 1639 § 1). This is because 
the obstacle comes from the limits of functional competence or from the 
grade of the trial (c. 1440), which are absolute and unsalvagable. From the 
text of this norm, it also cannot be argued peremptorily in order to main
tain a tacit extension of competence, because in the course of the formu
lation of the norm, the proposal to broaden the competence of the appeals 
judge to decide the case in chief "tamquam in primo gradu" was re
jected,3 as seen, for example, in cc. 1419 § 2 or 1683. 

There is only one exception, related to the Roman Rota, which, as an 
established practice, was already continuously observed in the period of 
the preceding legislation ( cf. c. 19 ). Once the nullity of the judgment of a 
lower tribunal has been declared, it also decides the case in chief, unless it 
is at the first grade. In this case, it needs the "praevia commissio Sanctis
simi. "4 The Apostolic Signatura, however, once the nullity of the judgment 
of the Rota is declared, refers the case in chief to the same Rota. 

3. Comm. 1 1  (1979), p. 148. 
4. J.M. PINNA, Praxis iudicialis canonica, 2nd ed. (Rome 1966), p. 162. Cf. F. ROBERTI, De 

processibus, II (Rome 1926), p. 235; J.J. GARCIA FAiLDE, Nuevo derecho procesal can6nico, 
2nd ed. (Salamanca 1992), p. 256; c. PARISELLA, July 31, 1969, in SRR Dec 61 (1969), pp. 908-
909, nos. 3-4; c. ANNE, October 21 ,  1975, in SRR Dec 67 (1975), p. 567, no. 3. 
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§ 1. Querelam nullitatis interponere possunt non solum 
partes, quae se gravatas putant, sed etiam promotor 
iustitiae aut defensor vinculi, quoties ipsis ius est 
interveniendi. 

§ 2. lpse iudex potest ex officio sententiam nullam a se 
latam retractare vel emendare intra terminum ad 
agendum can. 1623 statutum, nisi interea appellatio 
una cum querela nullitatis interposita fuerit, aut 
nullitas sanata sit per decursum termini de quo in 
can. 1623. 

§ 1. A plaint of nullity can be made not only by parties who regard them
selves as injured, but also by the pro motor of justice and the defender 
of the bond, whenever they have a right to intervene. 

§ 2. Within the time-limit established in can. 1623 , the judge himself can 
retract or correct an invalid judgement he has given, unless in the 
meantime an appeal joined to a plaint of nullity has been lodged, or 
the nullity has been remedied by the expiry of the time-limit men
tioned in can. 1623. 

SOURCES: § 1 :  c. 1897 § 1; PrM 211 § 1 
§ 2 :  c. 1897 § 2 ;  PrM 211 § 2 

CROSS REFERENCES: § 1: cc. 1430 , 1432 , 1460 § 2 ,  1628, 1687 § 2 ,  1727 , 
1733 § 1, 1737 § 1 
§ 2 :  cc. 1459 § 1, 159 1 ,  1616 § 1, 1623 

COMMENTARY ------

Antoni Stankiewicz 

1. Legal standing to challenge a null judgment through a plaint of nul
lity devolves above all to the party who has participated in the process, al
though the power to challenge is not denied to the party that has been 
declared absent from the trial (cf. c. 1593 § 2).1 However, in order to act 
validly, the party must also have an interest resulting from the harm, that 
is, he or she must consider him- or her-self injured ("quae se gravatam pu
tat"), either formally, due to a rejection of one's petition (plaintiff), or ma
terially, because the petition of the opposing party (respondent) has been 
accepted. 

1 .  Comm. 11 (1979), pp. 130-131. 
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Along with the parties, the promoter of justice and the def ender of 
the bond have standing to lodge a plaint of nullity, not because of their 
own prejudice, but by virtue of the public function with which they are en
trusted to def end the ecclesial public good. Therefore, it is not necessary 
that the promoter of justice adopt the role of a party ( cf. cc. 167 4, 2 ° , 1721) 
in the case in which the judgment is claimed to be null. This is because it 
is enough for him to have the right to intervene in a given case, and the 
same can be said of the defender of the bond (cc. 1430-1432 , 1696). 

Lastly, this power to lodge a plaint of nullity also devolves upon the 
heir of a deceased party or his or her successor in the litigation ( cf. 
C .  1518, 2 °). 

2. The judge, who has pronounced a null judgment, if he notices the 
defect of nullity, can revoke and correct it (cf. c. 1897 § 2 CJC/19 17 ; PrM 
211 § 2). This power of the judge is not limited only to cases of remediable 
nullity, as some maintain, but also refers to irremediable nullity. In fact, 
the term for revocation or correction, established by reference to c. 1623 , 
must be considered autonomous. Otherwise, a longer term would prevent 
correction of the remediable nullity due to the correction already taking 
place due to the expiry of the time. Moreover, as maintained by an author
itative opinion, under the prior legislation, the judgment always affects the 
public good. Therefore "iudex potest quamlibet sententiae nullitatem 
relevare,"2 and thus he can correct it ex officio, especially if they are not 
defects related to the procedure, but which directly affect the judgment. 

Therefore, the judge can correct any dispositive part that is defective 
in the judgment, when the judgment has left the dispute unresolved 
(c. 1620 , 8°). He can add any missing motives (c. 1622 , 2 °), any missing sig
natures (c. 1622 , 3 °) or the date and place of the judgment (c. 1622 , 4 °). 
With regard to other remediable or irremediable defects of nullity, which 
entail the need to repeat the process or a part thereof, the participation of 
the parties is required, in accordance with law. Moreover, in causes for the 
private good, the judge cannot redo the process without the consent of the 
parties, and he must act at the request of one of them (c. 1452 § 1). 

Revocation or correction of the judgment affected by nullity is pre
vented once an appeal is lodged against it with the plaint of nullity. This is 
because in this case, the competence over the nullity is shifted to the ap
peals judge. Additionally, if it is remediable nullity, it is also prevented 
when the judgment has been corrected by expiry of the term of three 
months (c. 1623). 

The judge decides on the revocation or correction of the null judg
ment through an explanatory decree (cf. c. 1591 ,  1616 § 1, 1617). 

2. F. ROBERTI, De processibus, II (Rome 1926), p. 233; M. LEGA-V. BARTOCCETTI, 
Commentarius in iudicia ecclesiastica, II (Rome 1950), p. 1032. 
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1627 Causae de  querela nullitatis secundum normas de pro
cessu contentioso orali tractari possunt. 

Cases concerning a plaint of nullity can be dealt with in accordance with 
the norms for an oral contentious process. 

SOURCES: SNAS 31-33 

CROSS REFERENCES: c. 1656 § 1 

C OMMENTARY ------

Antoni Stankiewicz 

In current canonical legislation, causes of nullity of the judgment 
lodged autonomously with the plaint of nullity can be handled and de
cided through the oral contentious process. 1 

If the plaint of nullity is lodged together with the appeal, it must fol
low the "modus procedendi" followed in the appealed case in chief, be
cause the plaint is joined to the appeal as an incidental challenge and is 
governed by the norms of the appellate procedure. However, taking into 
account the fact that incidental matters arising in the course of the ordi
nary contentious process, and which must be resolved by an interlocutory 
judgment, must be handled according to the oral contentious process, un
less the judge provides otherwise due to the gravity of the issue ( c. 1590 
§ 1), there is nothing to prevent the plaint of nullity from being decided 
prior to the final decision through the oral process. 

However, in both situations, one of the parties (c. 1656 § 1), the pro
moter of justice (cf. c. 1693  § 1), or the defender of the bond, may ask that 
the cause of nullity of the judgment follow the ordinary contentious pro
cess. That request must be considered in every case. Otherwise, if the oral 
process were followed when not permitted by law, it would cause nullity 
of the judicial acts and of the judgment ( c. 1656 § 2;  cf. c. 1622, 5°). 

In the case of the joining of the plaint of nullity to the recourse to ob
tain a new presentation of the cause, the issue of nullity must be handled 
according to the oral process, inasmuch as the ordinary contentious pro
cess is not provided for a new examination of the cause (cf. c. 1644 § 1). 

1. Comm. 11 (1979), p. 148; cf. cc. 1656-1670. 
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In the Roman Rota, the plaint of nullity is usually handled through an 
incidental proceeding "per memoriale" and is decided with an explana
tory decree (NTRR 75). 

The petition containing the plaint of nullity, which must be presented 
before the judge who pronounced the judgment (cc. 1621, 1624) or, if 
joined to the appeal, before the judge of the higher court ( c. 1625), must 
set forth the reasons for nullity, as required for any document introducing 
the litigation (cf. cc. 1504, 1658). 

Although, in cases of matrimonial nullity, the judgment is pro
nounced by a collegiate tribunal ( c. 1425 § 1, 1 ° b ), the plaint of nullity 
against these judgments can be heard by a sole judge, since the special 
norm for the oral process so allows (cc. 1657, 1441). However, the sole 
judge may use two assessors (c. 1424), and if the issue of nullity presents 
any particular difficulty to resolve, a collegiate tribunal can judge it ( cf. 
C.  1425 § 2). 
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CAPUT II 
De appellatione 

CHAPTER II 
The Appeal 

MONETA 

Pars quae aliqua sententia se gravatam putat, itemque 
promotor iustitiae et defensor vinculi in causis in quibus 
eorum praesentia requiritur, ius habent a sententia ap
pe llandi ad iudicem superiore m ,  salvo prae scripto 
can. 1629. 

Without prejudice to the provisions of can. 1629 , a party who considers 
himself or herself to be iajured by a judgement has a right to appeal from 
the judgement to a higher judge; in cases in which their presence is re
quired, the promo tor of justice and the def ender of the bond have likewise 
the right to appeal. 

SOURCES: c. 1879 ; NSRR 154; PrM 212 §§  1 et 2 

CROSS REFERENCES: cc. 221, 1430, 1432, 1438, 1439 , 1444, 1593 § 2, 
1629 

COMMENTARY -------

Paolo Mone ta 

The appeal constitutes the most common and widespread means of 
challenging a judgment. It is defined as the ordinary means of challenge, 
because it is not subject to the existence of particular reasons or specific 
defects in the judgment, but rather seeks to make effective [sic] a generic 
injustice thereof. Consequently, the appeal is characterized by the unlim
ited nature of censure carried out against a judgment, and by the indeter
minate nature of the reasons allowing its presentation. It also has a 
remitting effect, in the sense that it transfers to the judge of the challenge 
all questions arising in the preceding procedure. It also has a substituting 
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effect, because it directly leads to a new decision in the case, intended to 
take the place of the challenged judgment and to take precedence over the 
effect thereof. 

The appeal is a general remedy that can be proposed, in principle 
and barring any express legislative derogation, against any judgment ( and 
also against judicial rulings of any type by other names, such as decrees, 
when they take on the substantial characteristics of a judgment). In this 
regard, a true and proper right is established, expressly recognized by the 
legislator ("ius habent ... appellandi"), which is incorporated into a 
broader right, referring to all the faithful ( cf. c. 221 ), to obtain a judicial 
decision that is really consistent with the truth and that puts justice to 
work in the fullest sense. 

The right to appeal is nonetheless limited to the subjects who have 
been involved in the proceedings and are directly affected by the decision 
contained in the judgment. Therefore only the parties to the matter, be 
they private (petitioner, respondent, possible joint litigants) or public 
(promoter of justice, defender of the bond), in cases in which their partic
ipation is required in the litigation, can appeal. The parties do not need to 
have participated in the proceedings in a specific way, nor does the party 
declared absent even lose the right to appeal (c. 1593  § 2), contrary to 
what occurred in the previous juridical system, which declared a judg
ment issued against a contumacious party who "a contumacia se non pur
gaverit" (c. 1880, 8° CJC/19 17) cannot be appealed. If a party dies before 
being able to exercise the right of appeal ( or other events affect the party's 
legal capacity, such as a change in status or cessation of office by which 
one is acting), his or her successor taking the subjective juridical position 
to which the party had a right may challenge the judgment. 

However, the mere right to a legal position is not sufficient, because 
an appeal, as any other juridical instrument, also must have an actual ben
efit, must be intended to satisfy an interest worthy of protection. This in
terest arises only if the party can invoke an injustice that results from the 
judgment, which affects said party. The party can claim to have suffered 
prejudice ("se gravatam putat") as a result of a disregard of that benefit 
he or she (as a petitioner or as a respondent) asked to have recognized in 
a court of law. This is valid for private parties, who therefore must per
ceive a personal prejudice ("harm"), affecting the subjective juridical situ
ation to which they have a right, that is, feel that they are in conditions of 
having succumbed to the judge's decision. In cases in which a public in
terest transcending the personal interest of the litigants comes into play, 
the prejudice suffered by the party is assessed in connection with the 
judgment and the effects it has on the substantial subjective juridical situ
ation to which the party has a right, irrespective of the procedural role the 
party plays. Therefore, this also acknowledges the right to appeal of the 
party who submits to the justice of the court, without having taken any de
fensive action, and even to the party who has obtained a pronouncement 
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in keeping with his or her claims. For example, a respondent spouse who 
at the first instance had opposed the petition for nullity may also appeal 
against a judgment confirming the validity of the marriage. 

In the event that the parties are public parties, the prejudice result
ing from the judgment cannot, however, impinge on general interests af
fecting the entire community. A belief that in fact said prejudice exists is 
broadly and indefinitely attributed to the promoter of justice, who has the 
role of generally defending the public good ("officio tenetur providendi 
bono publico," c. 1430). On the other hand, that belief is more limited in 
the case of the defender of the bond, who is obligated to defend, albeit 
within the limits of reasonableness ("rationabiliter"), the concrete public 
interest in connection with the stability of marriage and of the sacred ordi
nation (c. 1432). 

Therefore, he cannot appeal against any judgment ( even if he consid
ers it unjust) that confirms the validity of these sacraments and that, be
cause it is such, is not suitable to prejudice the specific public interest. In 
that both offices are created to protect the bonum publicum, the pro
moter of justice and the def ender of the bond are not bound by any spe
cific position that they have adopted in the course of the proceedings. 
Therefore, they may also appeal any judgment that has accepted their con
clusions if, after deeper assessment, they realize that it negatively affects 
the public interest that they are obligated to defend. 

The judge superior to the judge who has issued the judgment consid
ered unjust is competent to rule on the appeal. If it is a judgment that has 
decided the case for the first time, it will be necessary to resort to the tri
bunal of second instance, that is, the judicialbody that, according to the 
specific rules of universal ( cc. 1438-1439) or particular law, is at that level 
in canonical rules. However, it must be understood that it is always possi
ble to also direct the appeal to the Apostolic Tribunal of the Roman Rota, 
which has general competence concurrent with that of the ordinary tribu
nal of second instance (c. 1444 § 1). Against judgments pronounced in sec
ond instance (which have not become adjudged matters; see commentary 
on c. 1629 ), the appeal is lodged with the Apostolic Tribunal of the Roman 
Rota (c. 1444 § 2 )  or with another court having competence at the third in
stance, by virtue of special legislative provisions ( as occurs, for example, 
with the Rota of the Apostolic Nunciature in Spain). Judgments pro
nounced by the Roman Rota in the first instance (in cases in which it is 
also competent, as an exception, at this phase of the litigation), or in sec
ond instance, they are subject to appeal in the same tribunal, before the 
panel composed of the three auditors who immediately precede, by order 
of seniority, those who pronounced the judgment. 
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Non est locus appellationi: 

1 ° a sententia ipsius Summi Pontificis vel Signaturae 
Apostolicae; 

2° a sententia vitio nullitatis infecta, nisi cumuletur 
cum querela nullitatis ad normam can. 1625; 

3° a sententia quae in rem iudicatam transiit; 

4 ° a iudicis decreto vel a sententia interlocutoria, quae 
non habeant vim sententiae definitivae, nisi cumule
tur cum appellatione a sententia definitiva; 

5 ° a sententia vel a decreto in causa de qua ius ca vet 
expeditissime rem esse definiendam. 

No appeal is possible against: 
1 ° a judgement of the Supreme Pontiff himself, or a judgement of the 

Apostolic Signatura; 
2 ° a judgement which is null, unless the appeal is lodged together with a 

plaint of nullity, in accordance with can. 1625; 
3° a judgement which has become an adjudged matter; 
4 ° a decree of the judge or an interlocutory judgement, which does not 

have the force of a definitive judgement, unless the appeal is lodged 
together with an appeal against the definitive judgement; 

5° a judgement or a decree in a case in which the law requires that the 
matter be settled with maximum expedition. 

SOURCES: 1 ° : c. 1880, 1 ° ; NSSA 58 § 2, 77, 82 
2 ° : C.  1880,3 ° 

3 ° : c. 1880,4°; NSRR 161 
4° : c. 1880,6° ; NSRR 114 § 1; PrM 215 § 1 
5° : C. 1880, 7 ° 

CROSS REFERENCES: cc. 1372, 1404, 1405, 1445, 1451 § 1, 1505 § 4, 
1513 § 3, 1527 § 2,  1587, 1589 § 1 ,  1618, 1622, 
1625, 1631, 1641, 1644, 1683 

COMMENTARY ------

Paolo Mone ta 

Although it is a general means of challenge, that may, in principle, be 
used against any judgment, the appeal is also subject to some inevitable 
limitations, expressly indicated by the legislator of this canon. In that they 
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are exceptions to a general principle, they must be considered restrictive 
and subject to strict interpretation ( c. 18).1 

1. The first area of the finality, or "unappealability" of an appeal re
fers to judgments issued by the Roman Pontiff himself or the Supreme Tri
bunal of the Apostolic Signatura. This case relates to the constitutional 
structure of Church governence, which provides for an authority at the 
top, the Roman Pontiff, endowed with supreme and full power over all the 
faithful. This power, because it is full and supreme, cannot be subject to 
any type of revision, control, or challenge ("Prima Sedes a nemine iudica
tur," as stressed by the CIC in c. 1404). Possible judicial pronouncements 
issued by the Ecumenical Council must also be considered unappealable, 
in that they are solemn expressions of the Episcopal College that is also 
endowed with full and supreme power over all the Church. This common 
position of supremacy possessed jointly by the Pope and the Episcopal 
College renders any form of appeal against either authority impossible. We 
would also like to add that recourse to the Ecumenical Council against an 
act of the Pontiff is considered a delict and is sanctioned under the pain of 
censure ( c. 137 2). 

"Unappealability" refers to judgments pronounced personally by the 
Pontiff, in cases in which he has exclusive competence to judge (c. 1405 
§ 1), as well as any cases he has found suitable to call to himself for his 
own ruling. The Pontiff does not, however, directly exercise judicial 
power, but usually requests it from the Tribunals of the Apostolic See 
(usually the Roman Rota or, in special cases, any body expressly consti
tuted therefor, to whom the judicial function is delegated). Judgments is
sued in these cases must be deemed subject to the normal appeal rule, 
unless the Pontiff has included an express unappealability clause ("appel
latione remota"). 

The possibility of an appeal against judgments of the Supreme Tribu
nal of the Apostolic Signatura is excluded, due to the same position as an
body situated at the top of the judicial structure of the Church. Contrary 
to what occurs for the other apostolic tribunal, the Roman Rota, which de
cides according to a precise rule of rotation among the various judicial 
panels, the unitary structure of this tribunal could hardly allow any form 
of challenge within the same tribunal. An exception to the unappealability 
of the judgments of the Apostolic Signatura is provided nonetheless in 
NSAA, which regulates the functioning of this tribunal in regard to deci
sions related to proceedings pursued against auditors of the Rota and the 
advocates (arts. 58 § 2 ,  77 and 82). However, more than an appeal in the 
technical sense, it seems to be a type of beneficium novae audientiae, a 
review of the case, granted (in this case not with discretion, but by virtue 

1. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, II (Rome 1950), 
pp. 979ff; F.X. WERNZ-P. VIDAL, Ius canonicum, VI. De processibus (Rome 1927), p. 558. 
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of an express legislative provision) by the same authority that issued the 
decision.2 

Lastly, although the canon does not mention them expressly, judg
ments of the Rota issued, in very exceptional cases, by the judicial College 
as a whole ("videntibus omnibus"), 3 should not be considered subject to 
appeal. In this case, there is no jurisdictional body of a higher grade. The 
Apostolic Signatura, which is competent to reexamine judgments of the 
Rota only in cases strictly indicated by law (c. 1445 § 1) cannot be consid
ered as this type of body 

2. Appeal is no longer possible when the challenge is not intended to 
attribute effects to a generic injustice of the judgment, but rather to a spe
cific defect affecting the validity thereof, causing its nullity. In this case, 
the legislator has designed a special method for challenging, the querela 
nullitatis, which, unlike the appeal, is lodged before the same judge who 
has pronounced the judgment (c. 1621). In the prior juridical system, the 
principle of unappealability was considered valid only for judgments hav
ing an irremediable defect of nullity. 4 This limitation, lacking any express 
indication in the legislation, no longer has any reason to exist. Therefore 
judgments having a defect of nullity, which is considered remediable 
within the meaning of c. 1622, should also be deemed unappealable. 

However, the presence of a defect of nullity does not prevent the 
judgment from being unjust from a more general point of view and there
fore capable of causing prejudice that normally entails a right to appeal 
for the party negatively affected by the ruling. In this case, for the sake of 
judicial economy, both challenges can be combined and lodged jointly be
fore the same judge, who will be the same judge who is competent for the 
appeal, because he is the one having broader power to review the judg
ment. In proceedings lodged in this way, the exception of nullity must be 
considered first, because it logically has priority. If it is denied, the case 
will proceed to review the judgment according to the rules usually pro
vided for an appeal.If, however, an exception of nullity is granted, the 
cause normally must be sent to the previous judge for the case in chief to 
be reconsidered. In matrimonial cases, for the sake of judicial economy 
and taking into account the authority enjoyed by the appeals judge to give 
judgment on new grounds of nullity as a judge of the first instance 
(c. 1683), it seems preferable to consider that this is the same judge who 
must also handle the principle case. 5 

2. For a more profound analysis of the problem, cf. J. LLOBELL, "Note sull'impugnabilita 
delle decisioni della Segnatura Apostolica," in !us Ecclesiae 5 (1993), pp. 675ff. 

3. Cf. F. ROBERTI, "De appellatione a sententia rotali prolata 'videntibus omnibus'," in 
Apollinaris 2 (1929), pp. 75-76; idem, De processibus, I, 4• ed. (Vatican City 1956), p. 358. 

4. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia . . .  , cit., p. 981. 
5. Cf. the persuasive arguments developed in this regard by J.M. SERRANO RUIZ, "La 

querela di nullita contra la sentenza (commentary on cc. 1619-1627) , "  in fl processo 
matrimoniale canonico (Vatican City 1988), pp. 352ff. 
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3. The appeal reaches its juridical limit when the judgment becomes 
an adjudged matter. Due to a non-renounceable demand for the certainty of 
law, there cannot be infinite possibilities for requesting the review of a judi
cial pronouncement. There comes a time in which the judgment must be 
established as a conclusive resolution of the dispute,and must definitively 
apply law to the specific case. At this time, the judgment becomes an ad
judged matter, functions as the norm between the parties and can no 
longer be subject to appeal. At what point this adjudged matter situation 
should be considered reached, is a problem that each juridical system re
solves autonomously, seeking a balance, according to the manner consid
ered most appropriate in each case, between aspirations towards greater 
justice and the demands of the certainty of law. Canon law, in this regard, 
provides precise regulations in c. 1641, to which we are referring. The situ
ation of an adjudged matter, always for the purposes of unappealability of 
the judgment,is compared to the definitive character or in the situation of a 
quasi- adjudged matter obtained in cases on the status of persons after 
two conforming judgments. In this case, a particular type of challenge is 
admitted, the "nova causae propositio," which is subordinate to the discov
ery of new and serious elements of proofs or arguments (c. 1644). 

4. Normally an appeal is admitted against judgments settling the liti
gation, which exhausts the function for which the judicial body in question 
has received power. Consequently, decisions called interlocutory deci
sions, which the judge can be obligated to adopt in the course of the pro
cess to resolve incidental matters, are not appealable. That is, they are 
those questions proposed in the scope of a case that has already begun, 
which have a connection to the principle case and usually need to be re
solved before this main case ( cf. in this regard c. 1587). These decisions, 
which, depending on the importance or complexity of the matter to be 
resolved, can adopt the more simple formal issuance of a decree or an in
terlocutory judgment (c. 1589 § 1), can be appealed albeit at a second in
stance, together with the appeal against the judgment settling the litigation. 
With this successive appeal, it is possible to obtain a remedy for possible 
errors committed in the decision on the incidental matter and for the re
sulting injustice that may have affected the decision of the principle case. 

However, this type of remedy is precluded when the interlocutory 
decision is such that it does not allow the case to continue, either abso
lutely or in connection with one of the parties to the litigation. If the inci
dental matter refers, for example, to a procedural presupposition (such as 
the active standing of one of the parties), or to a requirement affecting the 
valid performance of the judicial function required in a specific case (such 
as the existence of jurisdiction at the head of the judicial body), the deci
sion regarding said interlocutory matter, if it possesses some content, can 
preclude the subsequent course of the litigation ( or eventually of one of 
its instances). That is, it can adopt the substantial efficacy of a definitive 
judgment, because it is capable of definitively resolving the dispute ( cf. in 
this regard c. 1618). 
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Not allowing the party to lodge an appeal against one of these pro
nouncements would mean depriving this party of the right to assert before 
a higher body the injustice committed in the resolution of a dispute, which 
right belongs to all the faithful. Thus is born the rule that the decree or the 
interlocutory judgment is commonly subject to appeal when they have the 
value of a definitive judgment ("vim sententiae definitivae"). 

An appeal against incidental decisions has always caused problems 
and differences in interpretation due to the need to make two contrary de
mands consistent. These are: the need to avoid delays ( even more so if it is 
intentional on the part of the appellant) in the development of the case, 
and the need to not deprive the parties of the right to obtain reparation for 
any type of injustice resulting from a pronouncement by an ecclesiastical 
judge. This latter demand seems to have prevailed up until now in the law 
of the Church, to the point that it has led ecclesiastical jurisprudence to 
very broadly interpret the legislative provisions in this respect, and to 
admit appeals against all types of interlocutory decisions that have caused 
harm that is irremediable or very difficult to remedy.6 Even the restrictive 
approach taken by the CIC/19 17 , which had limited the possibility of an 
appeal against an interlocutory judgment "quae habeat vim definitivae, " 
and had excluded it for decrees ( c. 1880 , 6° GIGI 7), had been overruled es
pecially after the publication of PrM. In PrM, although it was only for nul
lity of marriage cases, the appeal was provided not only for interlocutory 
judgments but also for decrees, and the concept "vis sententiae definitae" 
was extended to include any decision entailing an irremediable prejudice 
with the definitive judgment, including (as expressly indicated as an ex
ample) judgments that rejected evidence that could truly influence the 
final decision (PrM, 214).7 However, the CIC has readopted the restrictive 
approach of the CIC/19 17. It has eased that approach, when equating the 
judgment with the decree (thereby recognizing that the decree can also 
adopt the force of a definitive decision, and therefore may turn out to be 
not substantially different from a judgment, except in its formal manif es
tation or denomination). It has also, however, stressed the restrictive ori
entation when it extends the number of decisions that are expressly 
subject to an unappealability clause (which is, as we shall soon see, the 
clause "expeditissime"), and when it also includes among these expressly 
unappealable decisions some of those that most frequently lend them
selves to challenges (such as the one dealing with the rejection of a means 
of evidence or on the very right to appeal). 

6. Cf. P. PELLEGRINO, "Sull'impugnabilita dei provvedimenti interlocutori nel nuovo codice 
di diritto canonico," in Studi in memoria di Pietro Gismondi, II (Milan 1991), pp. 1 13ff; 
idem, I provvedimenti interlocutori nella teoria canonistica delle impugnazioni (Padova 
1969). 

7. On art. 214 of PrM and the jurisprudence of the Rota in this regard, cf. J. TORRE, 
Processus matrimoniales (Naples 1956), pp. 408ff. 
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5. Lastly, it excludes appeals for all pronouncements (judgments or 
decrees) made in a case when the law requires that it be decided as 
quickly as possible ("expeditissime"). Here the legislator has tried to give 
absolute prevalence to the speedy trial requirements, adding to certain de
cisions an express unappealability clause, similar to the traditional clause 
"appellatione remota" that the Pontiff at times added when he delegated 
his own judicial power. 8 The CIC establishes that the following matters 
must be decided "expeditissime, " those involving the recusation of 
judges, of the promoter of justice, or the defender of the bond (c. 1451 
§ 1); rejection of the petition (c. 1505 § 4); defining of the terms of the con
troversy, at the stage of the proceedings when the doubts are agreed upon 
( c. 1513 § 3); rejection of a type of proof by the judge ( c. 1527 § 2); admis
sion of an incidental matter (c. 1589 § 1); and those affecting the very right 
to appeal (c. 1631). They are cases set forth specifically and cannot be ex
tended to other cases by analogy. Their number has increased consider
ably from those established in the CIC/1917 , which only established this 
unappealability clause for a decision regarding a recusation of the judge 
(c. 1616 CIC/1917), on the rejection of the petition (c. 1709 CIC/19 17), and 
on attempts while the case is pending (c. 1856 § 2 CIC/1917). This latter 
issue is not regulated by the CIC. As we recently noted, it is quite telling of 
the legislative orientation intended to serve the demands of speediness of 
the trial to include in this category of expressly unappealable decisions 
the decree by which the judge refuses to admit a type of proof, which de
cree was expressly considered appealable by PrM, 214 when dismissed 
proofs "in iudicium ferendum vere influere possunt." 

With respect to each of the cases of unappealability, a difference in 
interpretation has arisen about the decree pronounced by the president of 
the college of judges rejecting a petition, and confirmed by the entire col
lege as a result of a recourse against a decree of rejection ( c. 1505 § 4). 
Along the lines in which even a pronouncement of the Rota9 is incorpo
rated, an appeal to a higher tribunal against the decision to reject by the 
college of judges would be allowed, because the clause of unappealability 
provided by the legislator ("quaestio autem reiectionis expeditissime 
definienda est," c. 1505 § 4) would refer not to the decision of the college, 
but to the decision made by the court of appeals as a consequence of the 
recourse against the decision of the college, which recourse would there
fore be considered admissible. 

Prevalent jurisprudence, however, unlike that approach, tends to ad
mit, instead of an appeal, the extraordinary remedy of the restitutio in 

8. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia . . .  , cit., p. 983. 
9. Cf. A. STANKIEWICZ, "De libelli reiectione eiusque impugnatione in causis 

matrimonialibus,"  in Quaderni Studio Rotale 2 (1987), pp. 87ff; S. VILLEGGIANTE, "Le 
questioni incidentali, "  in Il processo matrimoniale canonico .. , cit., pp. 23ff. This opinion 
appears in the jurisprudence of the Romen Rota with the decree c. STANKIEWICZ, May 24, 
1984, mentioned in A. STANKIEWICZ, De Zibelli reiectione . . . , cit., pp. 80-81. 
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integrum against a decree definitively rejecting a petition, based on the 
belief that this decree constitutes a definitive decision, equivalent to a 
judgment that has become an adjudged matter. 10 

The CIC no longer contemplates among the phenomena of unappeal
ability of the judgment, the case of a waiver of the appeal by the party that 
would have had the right to lodge it ( cf. c. 1880, 9 ° CJC/19 17 ). From the 
preparatory work, it is evident that this situation has been intentionally 
deleted for the purpose of leaving the parties free to make that difficult 
decision, albeit within the restrictive limits established by law.11 With 
more reason, regarding the appealability of the judgment, no emphasis 
can be attributed to tacit consent or waivers, which could arise from con
duct denoting acceptance or voluntary execution of the judgment. 

10. Cf. c. BRUNO, May 23, 1986; c. PINTO, March 23, 1987, both in Quaderni Studio Rotate 2 
(1987), pp. 99ff and 107ff. 
11 .  Cf. Comm. 1 1  (1979), p. 150. 
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§ 1.  Appellatio interponi debet coram iudice a quo sen
tentia prolata sit , intra peremptorium terminum 
quindecim dierum utilium a notitia publicationis 
sententiae. 

§ 2 .  Si ore fiat, notarius earn scripto coram ipso appel
lante redigat. 

§ 1. The appeal must be lodged with the judge who delivered the judge
ment, within a peremptory time-limit of fifteen canonical days from 
notification of the publication of the judgement. 

§ 2. If it is made orally, the notary is to draw up the appeal in writing in 
the presence of the appellant. 

SOURCES: § 1: c. 1881; NSRR 155, 156 § 1; PrM 215 § 1 
§ 2 :  C. 1882 § 1 

CROSS REFERENCES: cc. 15, 201 § 2, 1486 § 2, 1503, 1518, 1615, 1644 

COMMENTARY ------

Paolo Moneta 

The appeal must be lodged with the judge who delivered the judg
ment by presenting or sending to the secretary of the tribunal a formal 
written statement. Similar to what is provided for the presentation of the 
petition introducing the case ( c. 1503), the appeal may also be lodged with 
an oral statement, which nonetheless must be written down by a notary in 
the presence of the same appellant. The appeal may be lodged personally 
by the party, and also by his or her procurator, who maintains the right 
and duty to appeal provided that the party has not expressly revoked it 
( c. 1486 § 2). It is understood that an appeal lodged directly w ith the 
higher judge, before it is lodged with the judge who pronounced the judg
ment, is also admissible. In fact, the law only relates the lapse of the ap
peal to the failure to respect the peremptory time limit.1 

The lodging of the appeal is subject to the time limit of fifteen days 
from the notification of the publication of the judgment. It is a peremptory 
term. Therefore, if it is not observed, it may cause the appeal to lapse. But 
it is also a useful term, which does not run, as provided in c. 201 § 2 ,  

1 .  Cf. M .  LEGA-V. BARTOCCETTI, Commentarius in  iudicia ecclesiastica, I I  (Rome 1950), 
p. 986. 
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against a party who is unaware of it or cannot in fact act. But the term pro
vided could hardly be extended as a result of these latter circumstances. 
In fact, according to general principles (cf. c. 15), ignorance cannot ex
empt with regard to the appeal or the legislative provisions indicating its 
mode of application.Ignorance of the judgment is impossible, however, be
cause the time runs from the notification of the publication ( and therefore 
from a knowledge) of the same judgment. 

Moreover, the fact that the faculty to appeal is also attributed to the 
procurator, seems in principle to indicate that an inability to act is 
avoided. The only case that could be considered a possibility is the death 
of one of the parties to the matter and the occurrence of other comparable 
facts, such as a change in status or cessation from office by virtue of 
which someone acts in a litigation. Contrary to what was established in 
the CJC/1917 (c. 1885), the CIC does not contain an express provision in 
this regard. Therefore it is necessary to refer to the general principles reg
ulating the suspension of the instance as the effect of the aforementioned 
facts (as is also evident from the preparatory work for the CJC)1 and to 
consider that the time limit for appeal remain suspended until the heir or 
successor is notified of the judgment. 

The term of fifteen days runs from the knowledge of the publication 
of the judgment. Taking into account the methods established for publica
tion (c. 1615), the term runs from the day a copy of the judgment is deliv
ered to the parties or to their procurators, or from the day they have 
received a copy of the judgment sent them according to the means nor
mally provided for notification of judicial acts (c. 1509 ). Lastly, it should 
be taken into account that this term is not considered peremptory for 
causes on the status of persons and, in particular, for matrimonial causes. 
The legislator does not expressly indicate this, but it is inferred from the 
current special provisions for this type of case, in particular c. 1644, to 
which commentary we are referring (cf., in this sense, the statement of the 
Apostolic Signatura of June 3 ,  1989 2). 

1. Cf. Comm. 11 (1979), p. 152. 
2. Cf. Monitor Ecclesiasticus 115 (1990), pp. 27ff; Ius Ecclesiae 2 (1990), pp. 343ff. 
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Si quaestio oriatur de iure appellandi, de ea videat expe
ditissime tribunal appellationis iuxta normas processus 
contentiosi oralis. 

If a question arises about the right of appeal, the appeal tribunal is to de
termine it with maximum expedition, in accordance with the norms for an 
oral contentious process. 

SOURCES: NSRR 159 § §  1 et 2 ;  PrM 215 § 2 

CROSS REFERENCES: cc. 1589 , 1629 , 1657-167 0 

COMMENTARY -------

Paolo Moneta 

It does not fall to the judge who issued the judgment to assess the ad
missibility of the appeal lodged before him. Even if a challenge may from 
the beginning seemfrivola etfrustratoria (according to the terms used in 
a decree of Clement IV, who in that case admitted the rejection by the 
judge a quo), 1 that judge must limit himself to receiving the appeal and 
sending the acts to the judge who is competent in the next process ( c. 1634 
§ 3). Therefore, the issue of the right to appeal can be raised only before 
this latter judge, once the appellant has officially vested him as the judge 
for the case through the act of pursuing the appeal considered below in 
c. 1633. This question can be raised by the opposing party or by the judge 
himself, inasmuch as it is a procedural presupposition of a public nature 
that, as such, can also be notified ex officio. For example, it can refer to 
the appellant's lack of standing or an interest in the challenge, to a lapse 
because the time limits have expired, to unappealability of the judgment, 
to incompetence of the judge, to cessation of the issue of the litigation, or 
to another issue annulling the action. The question must be decided as 
quickly as possible ("expeditissime") by the same judge who takes charge 
of the appeal, adopting the norms established for the oral contentious pro
cess (cc. 1657-1670). This precise indication of the legislator seems to pre
vent the judge from deciding the matter by decree (and therefore in the 
most expeditious manner, without observing precise rules to the contrary) 
or forwarding the resolution at the time in which the principal matter is 

1. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, II (Rome 1950), 
p. 989. 
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decided, as provided, in general, for the resolution of incidental matters 
(c. 1589). 

The legal provision that forces the case to be decided as quickly as 
possible ("expeditissime") renders the decision being pronounced unap
pealable (c. 1629 , 5°). This decision, when it establishes the inadmissibil
ity of the appeal, takes on the efficacy of a definitive judgment and ends 
the process (cc. 1618, 1629 , 4°). 
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§ 1. Si in appellatione non indicetur ad quod tribunal 
ipsa dirigatur, praesumitur facta tribunali de quo in 
cann. 1438 et 1439. 

§ 2. Si alia pars ad aliud tribunal appellationis provoca
verit, de causa videt tribunal quod superioris est 
gradus, salvo can. 1415. 

§ 1. If there is no indication of the tribunal to which the appeal is di
rected, it is presumed to be made to the tribunal mentioned in 
cann. 1438 and 1439 . 

§ 2. If the other party has resorted to some other appeal tribunal, the tri
bunal which is of the higher grade is to determine the case, without 
prejudice to can. 1415. 

SOURCES: § 2 :  PrM 216 § 2 

CROSS REFERENCES: cc. 1415, 1438, 1439 , 1444 § 1, 1620 , 1°, 1637 

COMMENTARY -------

Paolo Moneta 

The tribunal of second instance is competent to judge the appeal. 
This tribunal was specifically designated by the norms regulating the judi
cial structure of the Church. These norms can be general ( cc. 1438-1439 ), 
or particular, for a given territory (such as, for example, those provided for 
Italy by the mp Qua cura of December 8 ,  1938, which provides a judicial 
structure with a regional basis for handling matrimonial cases). However, 
concurrent with this ordinary tribunal of appeals, general competence is 
provided for the Roman Rota in connection with any judgment pro
nounced by an ecclesiastical tribunal of the first instance ( c. 1444 § 1). 

In the written document by which the appeal is lodged, the appellant 
will usually indicate which tribunal he or she is asking to review the case. 
This indication, however, is not necessary. If it is missing, the appeal is as
sumed to be directed to the ordinary tribunal of second instance. 

The canon makes no provision, however, for an appeal to a tribunal 
of third instance which canon law admits, in general, against judgments of 
the second instance that have not become adjudged matters, if they are not 
consistent with the judgment of the preceding instance. For the third in
stance, the Roman Rota has general competence (it can be appealed to 
from any other court of appeal). However, at times, by virtue of special 
pontifical concessions, other tribunals also have competence (such as, for 
example, the Rota of the Apostolic Nunciature in Spain, the Tribunal of the 
Primate of Hungary, the Tribunal of Warsaw and of Gniezno in Poland). If 
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the appellant does not indicate the tribunal which he or she is addressing, 
the competence of these latter tribunals should be assumed, by analogy 
with the norm regulating the appeal at the second instance (which ex
presses a preference for local tribunals that are closer to the litigating par
ties), as well as by virtue of the principle that special legislative discipline 
prevails over general discipline. 

When there is more than one party having a right to appeal, it is pos
sible for the appeal to be lodged simultaneously with two different tribu
nals, the ordinary court of appeals and the Roman Rota. In this case, the 
competence of the higher court prevails, that is, that of the Roman Rota, 
because it is a tribunal of the Holy See and therefore is situated at a higher 
level than any other tribunal in the hierarchical organization of the 
Church. The competence of the Roman Rota must be considered absolute. 
If the lower court also proceeded with the case, the judgment pronounced 
thereby would be affected with the defect of irremediable nullity as pro
vided in c. 1620 § 1.1 

However, the canon reserves the criterion of prevention established 
by c. 1415, by virtue of which the tribunal that has first cited the respon
dent has the right the try the case. This criterion can only take effect if the 
lower court has served the citation before the appeal has been lodged with 
the higher court (were it otherwise, the rule that, as a general guideline, 
establishes the competence of this latter court would be useless). There
fore, given the strict limits established for lodging an appeal and the need, 
as we shall soon see, to pursue it, the prevention criterion can only func
tion in matrimonial cases, in which the terms for appeal are not consid
ered peremptory. Finally, let us add that the rule of precedence for the 
higher court is only valid when the tribunals with which the appeal is 
lodged are equally competent. When one of them is not competent regard
ing of the norms regulating the judicial system, the cause must of neces
sity be kept by the other court, even if it is of a lower grade (for example, 
an appeal to the tribunal of the Metropolitan, if this court is the first tribu
nal competent for the case, prevails over an appeal lodged with a tribunal 
established by the Bishops' Conference). 

The criterion of prevention can also serve to confirm the principle 
that an incidental appeal ( cf. c. 1637 § 3) must be lodged before the same 
judge who has taken charge of the principal appeal, and it cannot result in 
a transfer of the cause from the ordinary tribunal of appeals to the apos
tolic tribunal of the Roman Rota. In fact, an incidental appeal is usually 
lodged after the party has received notice of the principal appeal ( vide 
commentary on c. 1637), and therefore after the tribunal has carried out 
the act (the judicial citation) that puts the rule of prevention into effect in 
its favor. 

1. In this sense, cf. c . RAGNI, September 20, 1990, in Il Diritto ecclesiastico 102, II (1991), 
pp. 192ff. 
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1633 Appellatio prosequenda est corarn iudice ad quern dirigi
tur intra rnensern ab eius interpositione, nisi index a quo 
longius ternpus ad earn prosequendarn parti praestituerit. 

The appeal is to be pursued before the appeal judge within one month of 
its being forwarded, unless the originating judge allows the party a longer 
time to pursue it. 

SOURCES: c. 1883 ; NSRR 156 § 1; PrM 215 § 1; SN can. 409 

CROSS REFERENCES: c. 1465 § 3 

COMMENTARY -------

Paolo Moneta 

The intent to appeal, first expressed in the act of appeal submitted to 
the judge who has pronounced the judgment Qudge a quo), must be then 
confirmed with another formal declaration of the pursuit of the appeal, 
which must in turn be submitted to the judge who is competent for this 
subsequent phase of the process Qudge ad quem). Given the short terms 
established for the first statement, it is in fact advisable for the party, after 
a period of reflection, to confirm and specify his or her intent to appeal be
fore the new judge. This second statement is also subject to a peremptory 
term of expiration, one month, counted from the lodging of the appeal. 
However, the judge who has pronounced the judgment can establish a 
longer term in order to avoid running the risk of prejudicing the right to 
appeal due to practical difficulties. But the judge must take care to also 
avoid unduly prolonging the dispute ( c. 1465 § 3). An extension of the time 
limit may be provided, for example, when the see of the court of appeals is 
far away and not easily accessible to the party. However, it should be 
taken into account that the act of pursuit is considered lodged in a timely 
manner provided that it is transmitted within the established time limit, 
regardless of the day it arrives at the tribunal.1 This time limit is not con
sidered peremptory for matrimonial cases or, more generally, for cases on 
the status of persons, similar to the term provided, as we have already 
seen, for lodging the appeal. 

1 .  I .M.  PINNA, Praxis iudicialis canonica, 2nd ed. (Rome 1966), pp. 147-148. 
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§ 1 .  Ad prosequendam appellationem requiritur et suffi
cit ut pars ministerium invocet iudicis superioris ad 
impugnatae sententiae emendationem, adiuncto 
exemplari huius sententiae et indicatis appellationis 
rationibus. 

§ 2. Quod si pars exemplar impugnatae sententiae intra 
utile tempus a tribunali a quo obtinere nequeat, in
terim termini non decurrunt, et impedimentum signi
ficandum est iudici appellationis, qui iudicem a quo 
praecepto obstringat officio suo quam primum satis
faciendi. 

§ 3.  Interea iudex a quo debet acta ad normam can. 1474 
iudici appellationis transmittere. 

§ 1. To pursue the appeal, it is required and is sufficient that the party re
quest the assistance of the higher judge to amend the judgement 
which is challenged, enclosing a copy of the judgement and indicating 
the reasons for the appeal. 

§ 2. If the party is unable to obtain a copy of the appealed judgement from 
the originating tribunal within the canonical time-limit, this time-limit 
is in the meantime suspended. The problem is to be made known to 
the appeal judge, who is to oblige the originating judge by precept to 
fulfil his duty as soon as possible. 

§ 3. In the meantime, the originating judge must forward the acts to the 
appeal court in accordance with can. 1474. 

SOURCES: § 1: c. 1884 § l; NSRR 157 ;  PrM 215 § l; SN can. 410 § 1 
§ 2 :  cc. 1884 § 2 ;  PrM 215 § 2 ;  SN can. 410 § 2 
§ 3 :  c. 1890 ; CI Resp., 31 ian. 1942 (AAS 34 [1942]  50); SN 
can. 416 

CROSS REFERENCES: cc. 1474, 1615, 1636 § 2 

C OMME NTARY -------

Paolo Mone ta 

The purpose of the declaration to pursue the appeal is to confirm 
and specify the preceding express declaration of challenge made in the act 
of appeal. It is not subject to special formalities. It only needs to consist of 
a request made to the higher judge to amend the judgment, with an indica
tion of the reasons on which this request is based. As the appeal is not de
pendent on any specific defects in the judgment, the reasons do not need 
to be expressed analytically. It is sufficient that they refer to a generic in
justice in the judgment. If the party does not seek to appeal the judgment 
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as a whole (as would be presumed in the absence of other indications, 
pursuant to c. 1637 § 4), the act of pursuit may also specify further and 
clarify the parts or the provisions of the judgment intended to be submit
ted to review by the higher judge. 

The act of pursuit of the appeal must set forth the mandate by which 
the procurator or the advocate is appointed, unless the preceding mandate 
has not been expressly conferred for subsequent instances of the process 
(and unless the party, in causes in which it is allowed) is not personally a 
part of the process. It must also include a certified copy of the judgment 
being challenged. As the time limit for appeal runs from the notification of 
publication of the judgment (which publication takes place with the deliv
ery or sending of a copy of the judgment to the parties or to their procura
tors, pursuant to c. 1615), the appellant should already be in possession of 
this copy and should have no difficulty in submitting it. In addition, 
the same canon under discussion also provides that the judge who pro
nounced the judgment must send to the court of appeal (in the period be
tween the lodging and the pursuit of the appeal) a copy, duly authenticated 
by a notary, of the acts of the cause. These acts must include the conclu
sive act of the process, that is, the judgment. Therefore, for this purpose, 
the higher judge should also be in possession of the judgment in due time. 
Nonetheless, the legislator, in order to thwart any lack of meticulousness 
or diligence on the part of ecclesiastical judges, has tried to expressly fore
see the situation in which a party does not expediently receive a copy of 
the judgment being challenged. In order to prevent this eventuality from 
prejudging the normal right to appeal, the canon provides that in the inter
val ("interim," as it apparently should be understood, between the formal 
petition submitted to the tribunal and the day in which it decides to issue a 
copy of the judgment), the time limit does not run, and the appeals judge 
(who should be informed of the irregularity), by formal order, forces the 
previous judge to comply as soon as possible with his official duty. 

In the case of an appeal lodged by the promoter of justice or the de
fender of the bond, the law does not specify if the pursuit must be carried 
out by the one acting before the judge a quo (that is, the one who has 
lodged the appeal) or the one acting before the appeals judge. Inasmuch 
as this latter must participate in the appeals proceedings and follow its 
progress (with the faculty to renounce it at any time, pursuant to c. 1636 
§ 2), it is advisable for him to assess from the beginning the actual exist
ence of reasons of public interest justifying the decision to challenge the 
judgment received by his colleague in the preceding instance. Therefore, it 
seems preferable to consider that the bodies that must submit the act of 
pursuit are the promoter of justice and the defender of the bond who act 
before the court of appeals, 1 although valid presentation of that act by the 
preceding public defender should not be prevented. 

1 .  Cf. F. ROBERTI, De processibus, II  (Rome 1926), p.  198. 
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Inutiliter elapsis fatalibus appellatoriis sive coram in
dice a quo sive coram iudice ad quern , deserta censetur 
appellatio. 

The appeal is considered to be abandoned if the time-limits for an appeal 
before either the originating judge or the appeal judge have expired with
out action being taken. 

SOURCES: c. 1886 ; NSRR 156 § 2 ;  SN can. 412 

CROSS REFERENCES: cc. 1630 § 1, 1633 

C OMME NTARY -------

Paolo Mone ta 

Acknowledgment of the right to appeal must not lead one to forget 
that there is also another contrasting right. This is the right to obtain a res
olution of the dispute as quickly as possible, thereby preventing chal
lenges from becoming a means of cunningly delaying this resolution or 
leaving it pending for an indefinite time. Therefore, the appeal is subject 
to compliance with specific requirements, within time limits that are also 
specific. Were these requirements not met, the right to appeal would lapse 
or, as the legislator has described it, the party must be deemed to have in
tended to waive this right ( without the possibility of evidence to the con
trary). 
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§ 1. Appellans potest appellationi renuntiare cum effec
tibus, de quibus in can. 1525. 

§ 2. Si appellatio proposita sit a vinculi defensore vel a 
promotore iustitiae, renuntiatio fieri potest, nisi lex 
aliter caveat, a vinculi defensore vel promotore ius
titiae tribunalis appellationis 

§ 1. The appellant can renounce the appeal, with the effects mentioned in 
can. 1525. 

§ 2. Unless the law provides otherwise, an appeal made by the defender 
of the bond or the promotor of justice, can be renounced by the de
fender of the bond or the promotor of justice of the appeal tribunal. 

SOURCES: c. 1889 ,9 °; PrM 41 § 4, 221 §§ 2 et 3 ;  SN can. 404,9 °; CM IX 
§ 2 ;  SA Decissio, 16 nov. 1971 

CROSS REFERENCES: cc. 1520-1525, 1637 § 3, 1641 ,3°, 1724 

COMMENTARY ------

Paolo Moneta 

Just as asking a higher judge to amend a judgment constitutes a fac
ulty of the party, the party may also at any time renounce this petition, re
nouncing the appeal already lodged. According to general rules (c. 1524), 
in order to be valid, the renunciation must be made in writing and signed 
by the party or by the procurator who was given a special mandate. It 
must be communicated to the party or accepted thereby, or at least not 
challenged. Last, it must be admitted by the judge. 

A renunciation of an appeal, as occurs for any other renunciation of 
an instance or acts of the process, has the same effects as expiration and 
obliges the renouncing party to pay the expenses of the acts he or she has 
renounced ( c. 1525). In general, expiry, as specified in c. 1522 , extin
guishes the acts of the process but not the acts of the cause, which can 
take effect in a subsequent instance between the same parties on the same 
object. In the case of an appeal, however, there is a more radical termina
tion because the expiry (and in the same way the renunciation) entails a 
lapse of the appeal and the resulting conversion of the judgment into an 
adjudged matter (as expressly indicated in c. 1641, 3 °). Therefore, acts 
performed previously may no longer be used again, and the dispute is de
finitively terminated. Lastly, let us bear in mind that in appellate proceed
ings, as in the first instance, expiry occurs ( unless otherwise provided in 
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particular law) when the parties have not performed any procedural act 
for six months without any legitimate impediment ( c. 1520). 

Getting back to the renunciation, it should be specified that accep
tance by the other party can be considered a necessary requirement only if 
the other party has in turn submitted an incidental appeal (c. 1637 § 3), 
thereby demonstrating that he or she is also interested in amending the 
previous judgment. If this party has completely won in the first instance, 
there can be no reason to lodge an appeal and object to the renunciation 
of the appellant, unless to obtain payment of court costs. Once satisfied 
on this point, he or she can no longer prevent expiry of the appeal and pre
vent the previous judgment from becoming an adjudged matter. With 
respect to the judge, he certainly has no discretion in admitting the renun
ciation of the appeal, but must only certify its existence and declare ex
piry of the instance, -if the aforementioned presuppositions are present. 

In the event of an appeal lodged by a public party, the canon under 
discussion foresees that the renunciation may be given (fieri potest) by 
the promoter of justice or by the def ender of the bond of the court of ap
peal. If we wish to be more precise, he who looks after the bonum publi
cum before the judge a quo may only renounce the appeal lodged by him 
until the appeal has been pursued before the judge ad quem. Once it has 
been pursued ( with regard to which the competency of the preceding pub
lic defender could not be excluded, vide commentary on c. 1633) the ap
peal judges completely takes over the handling of the case, and in turn all 
those who act before him. Therefore, only the promoter of justice or the 
defender of the bond of the court of appeals (not those of the prior court, 
which no longer has jurisdiction over the case) can renounce the chal
lenge, with all the resulting effects, including the passing of the judgment 
into an adjudged matter. 

The faculty to renounce on the part of the public defender before the 
court of appeals could be excluded by an express legislative provision 
("nisi lex aliter caveat"). However, the CIC does not have any other provi
sion to this effect, nor does the issue seem to lend itself to regulations by 
particular law. The only mention of a limitation on the faculty to renounce 
is found in the penal process, in which the promoter of justice may re
nounce the instance only by mandate or with the consent of the Ordinary 
who has decided to initiate the process (c. 1724). 
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§ 1. Appellatio facta ab actore prodest etiam convento, 
et vicissim. 

§ 2. Si plures sunt conventi vel actores et ab uno vel con
tra unum tantum ex ipsis sententia impugnetur, im
pugnatio censetur ab omnibus et contra omnes facta, 
quoties res petita est individua aut obligatio solida
lis. 

§ 3. Si interponatur ab una parte super aliquo sententiae 
capite, pars adversa, etsi fatalia appellationis fuerint 
transacta, potest super aliis capitibus incidenter ap
pellare intra terminum peremptorium quindecim die
rum a die, quo ipsi appellatio principalis notificata 
est. 

§ 4. Nisi aliud constet, appellatio praesumitur facta con
tra omnia sententiae capita. 

§ 1. An appeal made by the plaintiff benefits also the respondent, and vice 
versa. 

§ 2. If there are several respondents or plaintiffs, and the judgement is 
challenged by or against only one of them, the challenge is consid
ered to be made by all and against all whenever the thing requested is 
indivisible or the obligation is a joint one. 

§ 3. If one party challenges a judgement in regard to one ground, the 
other party can appeal incidentally on the other grounds, even if the 
canonical time-limit for the appeal has expired. This incidental case 
is to be appealed within a peremptory time-limit of fifteen days from 
the day of notification of the principal appeal. 

§ 4. Unless it is established otherwise, an appeal is presumed to be 
against all the grounds of the judgement. 

SOURCES: § 1 :  c. 1887 § 1; PrM 212 § 3; SN can. 413 § 1 
§ 2 :  c. 1888; SN can. 414 
§ 3 :  c. 1887 § 2; NSRR 161 
§ 4: c. 1887 § 3 ;  SN can. 413 § 3 

CROSS REFERENCES: cc. 1524, 1640 

CO MMENTARY ------

Paolo Moneta 

The appeal has the effect of causing a review of the judgment and of 
leading to the pronouncement of a new judgment that fully replaces the 
previous one, correcting any injustice it may have incurred. The appeal 
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therefore affects the resolution of the dispute as a whole, involving all the 
subjects participating therein. Thus we arrive at some of the principles 
that are set forth in the canon in question. 

Above all, the principle is that the appeal lodged by the plaintiff also 
benefits the respondent, and vice versa. This principle has no purpose 
when a party has fully prevailed over the other and only wishes to have 
the appealed judgment upheld. But it can operate in cases intended to 
clarify a juridical situation in dispute, such as for example cases of nullity 
of marriage. In that case, even if the parties continue to hold the formal 
position of petitioner and respondent in the process, as opposing parties, 
they can converge toward the same substantial position (e.g., in favor of 
nullity of marriage). An appeal lodged by one of the parties will then bene
fit the other, not only because this party can also benefit from a possible 
new decision that is in accord with his or her wishes, but also because he 
or she may continue to pursue the case until the judgment ifthere is a re
nunciation by the appellant. 

The appeal can also be useful to the other party when this party has 
not been totally victorious in the previous instance, but has also been prej
udiced in some way by the judgment. In this case, the appellant (if he or 
she has not succumbed altogether) will request that the judgment be re
vised only with respect to those provisions that are not in his or her favor. 
The other party, who has not lodged the appeal on his or her own ( as he or 
she could have done), will benefit from the appeal that has been lodged, 
provided that he or she in turn lodges an incidental appeal. That is, pro
vided that a formal statement of an appeal is lodged in which the provi
sions of the judgment to be changed are determined. 

An incidental appeal can be lodged outside of the time limit estab
lished in general for appeals. It is sufficient for it to be lodged within fif
teen days of the date the party is notified of the principal appeal. (With 
respect to time requirements and the method for notification, vide com
mentary on c. 1640). The interest in the incidental appeal only arises, in 
fact, after a party becomes aware of the principal appeal lodged by the 
other party. If lodged after the normal peremptory time limit for an appeal 
has lapsed, the incidental appeal expires if, for any reason (because it was 
lodged late, by an incompetent person, etc.), the principal appeal expires. 
In the event, however, of a renunciation of this latter appeal, the incidental 
appellant has the right to reject it (vide commentary on c. 1636) and to 
pursue the process in order to obtain any fully favorable judgment. 

The unitary principal of the appeal is also valid when there is a situa
tion of joinder of the issues, that is, when there is more than one subject in 
the position of the petitioner or of the respondent. In this case, an appeal 
by just one of the subjects is sufficient to include all the others who are in 
the same position in the process. And, conversely, an appeal intended for 
one of the defendants is sufficient for the others to also be involved 
therein. For this effect to operate, it is nonetheless necessary, as the 
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canon provides, for the object of the judicial petition to be united with re
spect to those who present it (e.g., the common ownership of an asset), or 
for the obligation the compliance of which is being sought to be joint, indi
visible among the various persons bound thereby, in which each one of 
them must be responsible for the entire obligation. 

Last, the nature of a general, undetermined challenge characteristic 
of the appeal entails the presumption that it covers the judgment as a 
whole, causing an overall review of the judgment. If the party does not in
tend to challenge the judgment as a whole, he or she must specify which 
provisions of the judgment he or she wishes to submit to appeal. This 
specification could have already been set forth in the act of appeal, but it 
must be definitively confirmed in the act of pursuit, in which the reasons 
on which the appeal is based, are indicated with more specificity (c. 1634). 
It should be borne in mind that in the act of pursuit it is possible to more 
completely delimit the scope of the judgment one intends to submit to re
view, but not broaden it with respect to the way it has been established in 
the act of lodging the appeal. If this last act, albeit formulated generically, 
is intended for certain grounds of the judgment, at the time of its pursuit, 
its scope may not be extended in the pursuit to other grounds that were 
not previously challenged. 
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1638 Appellatio exsecutionem sententiae suspendit. 

An appeal suspends the execution of the judgement. 

SOURCES: c. 1889 § 2 ;  SN can. 415 § 2 

CROSS REFERENCES: cc. 1643, 1644, 1650 

c. 1638 

C OMMENTARY ------

Paolo Mone ta 

The nature of the ordinary means of challenge, a characteristic of the 
appeal, and the fact that it can be exercised, in general, against any judg
ment believed to be unjust, suspends the effects of the judgment under 
appeal. The appellate process, in substance, constitutes a natural continu
ation of the preceding trial, with the consequent referral of a definitive 
resolution of the dispute to the conclusion of that process. Only at that 
time, once the judgment is pronounced at the appellate stage, will the said 
decision have its legal effects. The suspensive effect of the appeal must be 
related to the principle linking the efficacy of the judgment with its be
coming an adjudged matter (c. 1650 ; and for the special system estab
lished in this regard for causes on the status of persons, cc. 1643-1644). A 
judicial pronouncement will only have full force and effect when it ac
quires this character of the definitive application of law to the specific 
case. 

The normal suspensive effect of an appeal may nonetheless suffer 
exceptions. The first judge, as well as the one who hears the appeal, may 
order, even ex officio, a provisional execution of the judgment in some 
cases (for urgent reasons justifying it or when provisions or payments 
have been ordered for the needed support of a person, c. 1650 § 2). But in 
this case the appeals judge also reserves the authority to suspend execu
tion if he confirms that the challenge is well-founded and that execution 
could cause irreparable damage (c. 1650 § 3). 
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§ 1. Salvo praescripto can. 1683, in gradu appellationis 
non potest admitti nova petendi causa, ne per 
modum quidem utilis cumulationis; ideoque litis con
testatio in eo tantum versari potest, ut prior senten
tia vel confirmetur vel reformetur sive ex toto sive 
ex parte. 

§ 2.  Novae autem probationes admittuntur tantum ad 
normam can. 1600. 

§ 1. Without prejudice to the provision of can. 1683, a new ground cannot 
be introduced at the appeal grade, not even by way of the useful accu
mulation of grounds. So the joinder of the issue can concern itself 
only with the confirmation or the reform of the first judgement, either 
in part or in whole. 

§ 2. New proofs are admitted only in accordance with can. 1600. 

SOURCES: § 1 :  c. 1891 § 1; PrM 219 § 1; SN can. 417 § 1 
§ 2 :  c. 1891 § 2;  NSRR 160 § 1 

CROSS REFERENCES: cc. 1600, 1683 

COMMENTARY ------

Paolo Moneta 

The process for which the appeals judge is authorized cannot cover a 
broader scope than that handled by the preceding judge. In fact, the task 
of the appeals judge is only to review the pronouncement of the previous 
judge, thus hearing the same type of trial over again in order to eliminate 
possible errors or injustices. If he were allowed to examine new petitions, 
the order of the trial would be altered and the right to entrust to the con
sideration of a higher judge any issue submitted to trial the first time 
would be compromised. In this appeals phase, new petitions cannot there
fore be introduced that were not handled in the preceding instance. There 
are three elements identifying a petition, according to common doctrine: 
the parties, a request made to the judge (petitum), and the grounds on 
which said request is based (causa petendi). These three elements must 
remain unchanged in the appellate proceedings, and therefore petitions 
that are different than the previous ones, even in just one of those ele
ments, cannot be introduced. In fact, the canon only makes express refer
ence to one of these elements, the causa petendi. This is due to the fact 
that an exception for matrimonial cases is only provided for this element, 
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and because problems or uncertainties can arise regarding this element 
more than the others. But there is no doubt (as for the rest, traditional 
doctrine has always been considered), 1 that, more generally, any petition 
that is new under any of the aforementioned elements is precluded. 

The introduction of new petitions is not even allowed per modum 
utilis cumulation is, that is, presenting a new additional causa petendi re
lated to the grounds of the preceding petition. Thus, the object of the dis
pute argued in the appeal, which must have been specified already in the 
joinder, can refer only to a confirmation, or full or partial modification of, 
the preceding judgment. 

The prohibition on introducing new petitions at the appeals stage 
does not apply for matrimonial cases, by express legislative provisions 
("salvo praescripto, " c. 1683 ). In these cases, the court of appeals may 
admit a new ground for nullity, that is, a petition based on a new causa pe
tendi, and rule on it as if it were in the first instance (with the correspond
ing ability to appeal on this ground to the higher competent judge of the 
second instance). 

There do not, however, seem to be any valid reasons for imposing on 
the appeals judge the requirement that he handle the case on the basis of 
the same arguments presented to the first judge. The objective of this ap
pellate proceeding is to ensure a higher degree of justice, and this objec
tive can doubtless be achieved more suitably if the new judge has at his 
disposal more elements capable of helping him in the search for the truth, 
and in an understanding of the concrete reality of the dispute. Therefore, 
in the appellate proceedings, new evidence can be presented, either at the 
request of a party or ex officio ,  according to general rules. However, in 
order to avoid abuses or dilatory tactics, the admission of new evidence at 
the appellate stage has some limits. These are the same limits that are es
tablished at the first instance of the case when there is an attempt to 
present more evidence after the issuance of the conclusive decree of the 
cause (c. 1600). 

1. Cf. M. LEGA-V. BARTOCCETTI, Commentarius in iudicia ecclesiastica, II (Rome 1950), 
p. 1009; F. DELLA ROCCA, Istituzioni di diritto processuale canonico (Turin 1946), p. 340. 
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In gradu appellationis eodem modo, quo in prima instan
tia, congrua congruis referendo, procedendum est; sed, 
nisi forte complendae sint probationes, statim post litem 
ad normam can. 1513 § 1 et can. 1639 § 1 contestatam, ad 
causae discussionem deveniatur et ad sententiam. 

With the appropriate adjustments, the procedure at the appeal grade is to 
be the same as in first instance. Unless the proofs are to be supplemented, 
however, once the issue has been joined in accordance with cann. 1513 § 1 
and 1639 § 1, the judges are to proceed immediately to the discussion of 
the case and the judgement. 

SOURCES: c. 1595; NSRR 163; PrM 213 ; SN can. 417 § 1; CPEN Reser., 
28 apr. 1970 , 23 § 1 

CROSS REFERENCES: cc. 1501-1618, 1639 , 1682 

COMMENTARY -------

Paolo Moneta 

In appellate proceedings, the same procedural rules must be fol
lowed as those established for proceedings of the first instance, with ap
propriate adjustments (congrua congruis referenda). Therefore, once the 
pursuit of the appeal is presented, which can be incorporated into the pe
tition due to its function of assigning a judge to the case, the judge must 
confirm its admissibility and immediately order that notice of the citation 
decree be served on the other party, affirming the act of pursuit of the ap
peal. From the day of the notice (which officially makes the other party 
aware of the appeal and the specific parts of the judgment on which it is 
lodged), the terms for a possible filing an incidental appeal begin to run 
(c. 1637 § 3). The citation decree will be followed by the joinder of the is
sues, which includes the formulation of the doubt which the judgment 
should resolve. If the evidence set forth in the previous instance must be 
completed, the judge will order initiation of the instruction of the case ac
cording to general rules. If it is complete, he must proceed immediately to 
a discussion of the cause (setting for the parties the terms for presentation 
of their respective arguments) and then, immediately to the judgment. 
This last express legislative provision, (superfluous in itself, because it 
can be inferred from general procedural discipline), no doubt is made to 
stress the need for the appellate process to proceed as quickly as possible, 
avoiding the risk that it may be used not to guarantee higher justice, but to 
delay or hinder its being carried out. 
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It should be kept in mind that a unique procedure is provided for ap
pellate proceedings after a judgment of nullity of marriage is pronounced 
at the first instance (c. 1682). But in this case, more than an appeal in that 
sense (because, in fact, it is not initiated by the challenge of one of the 
parties, but ex officio), it is a review of the previous process imposed by 
law as a condition for the judgment of nullity to have juridical effects. 
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TITULUS IX 

De re iudicata et de restitutione in integrum 

TITLE IX 

The Adjudged Matter and Full Reinstatement 

------- INTRODUCTION ------

Carmelo de Diego-Lora 

I. PREFACE 

What first surprises the writer of this commentary is the joint exposi
tion by the CIC under the same heading, in an attempt to unify the title, of 
two procedural principles as different as the adjudged matter and total re
instatement. Adopting this organizational position is not an innovation, 
given that the CIC/19 17 has done so before ( cf. Book IV, pt I, sec. I, 
tit. XV), uniting in the procedural system what is not only discordant, but 
also contradictory. This organization is even more surprising when, imme
diately before, in title VIII, the recourses of the plaint of nullity and the 
appeal are regulated under the common heading De impugnatione sen
tentiae, dispensing with total reinstatement, as if this recourse were not 
also a challenge of the judgment. Adversus sententiam are exactly the 
first words of c. 1645 § 1, the first canon discussing reinstatement. 

One might wonder about the reason for this seemingly close relation
ship between the adjudged matter and total reinstatement. It seems that 
only adjudged matter itself justifies it: that is, the uniqueness of a recourse 
by which the judgment is challenged quae transierit in rem iudicatam. 
However, what is being challenged is not the effect of the judgment, the 
res iudicata. What is really being challenged is only the judgment, al
though its effect has become an adjudged matter effect. The judge or tri
bunal will not be able to make any pronouncement regarding the effects of 
the adjudged matter until reinstatement has been granted through a pro
nouncement rescinding in full the challenged judgment (c. 1648). From an
other point of view, it is worth noting that the five reasons of c. 1645 § 2 
for establishing reinstatement directly refer to the judgment against which 
one is making recourse. 

1596 



DE DIEGO-LORA Tit. IX. The Adjudged Matter and Full Reinstatement cc. 1641-1648 

Canon 1905 § 1 CIC/1917 attempted to separate total reinstatement 
from the appeal and from the plaint of nullity, assigning the phrase "spe
cial remedy" to reinstatement and the phrase "ordinary remedies" to the 
other two recourses. 

In the new Code, with technical aptness, the term remedium disap
pears. The term impugnatio, however, covers those two traditional ordi
nary canonical recourses against judgments. In our opinion, there was 
nothing to prevent the term "challenge" from being used as a heading for 
in integrum, without thereby distorting the nature of this recourse. 

However, we believe that this plural heading does not in fact involve 
a purely systematic issue, but, on the contrary, is a manifestation of the 
existence of an extremely profound canonical procedural doctrine, on 
which this writer has previously had the opportunity to state his opinion. 1 

This issue is that the CIC has a very weak canonical procedural under
standing of the adjudged matter. It considers it more from its potential in
stability, and from the hypothetical loss of its effects, than from the point 
of view of the efficacy that is inseparably linked to its concept. This is 
shown in the organization of the CIC, and more so in cc. 1643 and 1644, in
cluded in the chapter De re iudicata. Our position has always tended to 
demonstrate that an acknowledgment of the adjudged matter occurs in 
the canonical procedural system, as in so may other juridical systems, 
without prejudice to the efficacy of the adjudged matter (which undoubt
edly appears in the canonical system with its own peculiarities), being 
subject to possible limitations. 

IL THE ADJUDGED MATTER 

1. When procedural law uses the terms adjudged matter, it is refer
ring to the last, terminal, effect of the process, proceeding from the closed 
judgment, that is, from that definitive judgment that ends the hearing of 
the principal case (c. 1607). 

Closed judgment should be understood, with common doctrine, as 
the judgment that allows no recourse through the ordinary channels. In 
the canonical procedural system, that ordinary channel is really the ap
peal ( cc. 1628 ff). If the plaint of nullity is also usually included as an or
dinary recourse, this term is only accurate when the plaint is lodged 
together with the appeal, within the term established for the appeal 
(c. 1625). A plaint of nullity filed outside of such term, granted by cc. 1621 
and 1623, according to whether it is remediable or irremediable nullity, is 

1. C. DE DIEGO-LORA, "Del pasado al futuro de la 'res iudicata' en el proceso can6nico," in 
Ius Canonicum 13 (1973), pp. 193-235; "Eficacia de la cosa juzgada y nueva 'propositio'," in 
Cuestiones Basicas de Derecho Procesal Canonico (Salamanca 1993), pp. 179-211.  
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not objecting to the finality of the judgment. Its objective still points, 
rather, albeit indirectly, to the adjudged matter, although it directly uses 
the specific challenge of nullity of the judgment. 

2. The procedural effect of the definitive judgment, which acquired 
finality because it could no longer give rise to any ordinary recourse of ap
peal against it, is called the formal adjudged matter. This effect fully oc
curs in the canonical procedural system, as clearly provided in cc. 1641 
and 1642 § 1. 

Together with the effect of the formal adjudged matter, so expressly 
set forth in the CIC, although its canons do not use the termformal, there 
is another dimension to that effect of adjudged matter, which is also ex
pressly recognized in another codal norm, that of c. 1642 § 2. 

The pronouncement of that judgment, in the first place, is law for all 
the parties and generates, from a certain perspective, the actio iudicati, 
and, from another point of view, the so-called adjudged matter exception. 
This dimension, which refers not to the efficacy of the judicial pronounce
ment itself, but to what is pronounced in the judgment, is what we de
scribe with the terms "material adjudged matter. "  When commenting on 
these canons, there will be an attempt to outline all the phenomena that 
are covered under this terminology. We will now attempt to, once again, 
maintain that, in view of cc. 1641 and 1642, the canonical procedural sys
tem includes the formal adjudged matter as well as the material adjudged 
matter of the definitive judgment that has acquired finality. 

However, just as the formal adjudged matter is exhausted in the pro
cess itself, the material adjudged matter goes beyond the process to the 
world of material juridical relationships, with the consequent conditions 
for those who were party to the process, and for their successors. It also 
binds the judges themselves to any future event for which there is an at
tempt in some way to reproduce or reinstate, as a new procedural issue, 
what was decided irrevocably by the definitive judgment that acquired fi
nality. This judgment, in the content of its pronouncements, (be they 
purely declarative, be they constitutive of new juridical situations, creat
ing, modifying, or extinguishing those existing before, be they penalties, if 
they impose obligations to be fulfilled by the losing party in the case), 
gives rise to consolidated juridical situations that tend to remain in that 
world of material-juridical reality which they affect. 

The procedural juridical form is thus presented as the originating 
cause of new juridical phenomena. This is regardless of whether the jurid
ical material that was subjected to the process actually could would have 
possessed a substantial reality other than that resulting as a consequence 
of the procedural treatment that already concluded. 

Herein lies the shaping force of the juridical-material realities at 
times possessed by law regulating the juridical forms and, specifically, in 
the juridical area under discussion, formal procedural law. 

1598 



DE DIEGO-LORA Tit. IX. The Adjudged Matter and Full Reinstatement cc. 1641-1648 

III. RISKS TO WHICH THE ADJUDGED MATTER IS EXPOSED 

1. As a consequence of those effects of the material adjudged matter, 
both juridically binding and irrevocable, the adjudged matter can be con
sidered, within the context of a given juridical system, the creator of a for
mal truth that can even be given preference over the material truth itself. 
This is so if the last pronouncements reached in the process, and ex
pressed by the closed definitive judgment, erroneously suffer from a lack 
of adaptation to that truth to which the judgment must be completely 
faithful. And that occurs because the content of the judgment becomes 
law for the parties and the judge (c. 1642 § 2), without it being necessary 
to call on, as did c. 1904 § 1 CJC/1917, the presumption iuris et de iure, 
because the legal effect of the adjudged matter is stronger when it is con
sidered as a material adjudged matter. 

This possible contradiction between the resulting formal truth and 
the material truth is still always a vital issue for procedural law, due to the 
risk of error that is constantly present in any human act, however well
intentioned and enlightened it may be when the judgment is formulated. 
As Della Rocca has indicated, 1 the process is the bridge between norms 
and life, and life flows through human acts, which are the raw material of 
every process. If it is necessary to depart from the purity of the means as 
guarantees of the truth of the end, given that judges cannot judge things 
just as they are, but in this sphere of procedural forms, they must do it 
with respect for the rules, states Capograssi, 2 without prejudice to the fact 
that justice may be in conflict with itself. 

Law tries to mitigate that risk of error, a product of the knowledge 
acquired by the judge of the facts in dispute, not perceived other than indi
rectly through the evidence that is brought to the process (which are 
merely traces, vestiges of what occurred), to the extent that it is possible. 
Whereas this knowledge is perceived through objectivity and impartiality 
by which the judge must establish himself and act in the process, the ad
judged matter is, however, subject to certain limits such as the eventuali
ties foreseen by law, which justify the existence of certain extraordinary 
recourses, (such as a review of the cause in so many secular systems, or 
full reinstatement in the canonical system). 

These recourses are usually allowed broad time periods for their ex
ercise, although they must be also be limited to this timeliness for reasons 
of juridical security. At the same time, they are subject to limited enumer
ated causes that must also be revealed to the judge before the recourse is 
admitted, and for the purpose of avoiding uncertainty in the subjective 
rights and in the situations acquired as a result of the judgment, in this 

1. Cf. F. DELLA ROCCA, Appunti sul processo canonico (Milan 1960), p. 29. 
2. Cf. S. CAPOGRASSI, Opera, V (Milan 1950), pp. 66 and 67. 
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way limiting undue use of the right to take recourse. With this objective, it 
is provided that only well-founded and very just causes demanding rever
sal of a judgment can be alleged against an adjudged matter, for the pur
pose of keeping justice from being irrevocably violated. However, by 
extension, the ultimate result of the process is also protected, for stability 
of law and peace in juridical life. 

2. The aforementioned fears regarding this possible incompatibility 
between the formal truth, a result of the closed definitive judgment, and 
the substantial truth is intensified in the canonical procedural system due 
to the moral reason that must support positive law on all occasions. There 
is tension in the canonical system, which has been avoided several times 
by the Roman Pontiffs, in their customary annual addresses to the mem
bers of the TRR. This is what occurred with Pius XII, in his famous speech 
of October 2 ,  19 44, in which he emphasized the role of those who act in 
the process, with particular reference to the defender of the bond, in col
laborating in the search for the objective truth on the existence of nullity 
of marriage in specific cases. John Paul II has repeated this doctrine in 
many speeches, 1 always deeming the administration of justice in the 
Church as a service to the truth entrusted to the judge. Therefore, when 
the judge forms the judgment and obtains moral certainty, he must bear in 
mind that, although there can be many errors, there is only one truth. This 
truth is the one that, in the opinion of the Pontiff, must always be present 
in all canonical processes, from the beginning to the judgment, as the ba
sis, mother, and law of justice. 

Precisely in order to reach this objective, adds the Pontiff, the 
Church has developed a procedure, in an attempt to reach an objective 
truth that ensures, both higher guarantees to persons when they are main
taining their own reasons, and, coherent respect for the truth established 
in the divine mandate regarding marriage, which allows, from the instruc
tion itself, that all the acts of the process, from the libellus to the defense 
briefs, can and will truly be sources of the truth. 

This concern for the substantial truth is still current, and this could 
be stated in contemplation of the spirit of so many procedural systems of 
various peoples, of secular law. In its codes the formal truth arising from 
the judgment is especially strengthened, due to reasons of juridical secu
rity and the protection of third parties, and in favor of the freedom of com
merce and the efficacy of juridical activity. However, the similarities 
between the juridical systems are more complex due to the fact that in 
canon law that concern that the formal truth always correspond to the sub
stantial truth acquires a greater reason for the demand when, in view of 
certain issues, especially in connection with canonical nullity of marriage, 

1. Cf. JOHN PAUL 11, especially in the Addresses to the TRR on February 4, 1980, in AAS 72 
(1980), pp. 172-178; and on January 24, 1982, in AAS 73 (1982), pp. 228-234. 
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it is noted that an erroneous judgment can be the source of danger for the 
soul or place the sacrament in grave danger. 

This concern is undoubtedly extremely important, and since the De
cree of Gratian, it has brought with it its own set of problems, with quite 
varied manifestations that doctrine, as well as canonical legislation, have 
dealt with throughout the centuries.1 Consequently, in canon law, the 
phrase attributed to Ulpian, res iudicata pro veritate habetur, is seen to 
be surrounded by conditions limiting the statement and is involved in a 
certain distrust, about which we could state, using the words of Garcia 
Failde, that in canon law, regarding the judgment, it is "as if by a demand 
of the juridical system, substance prevails over form. "2 

"If the judgment is accurate-according to Arregui-all the weight of 
the social power of the Church is oriented towards reaffirmation and 
maintenance of the order desired by its Founder. If, on the other hand, the 
decision is erroneous, it is an attack on the divine authority, in an attempt 
to give precedence over the juridical situation invested with sacramental
ity to another diametrically opposed situation."3 It then gives rise to, the 
author goes on to say, an "unyielding conflict with divine Law by the judge 
(ratio sacramenti) and the beginning of a source of sin, actus ex quo pec
catum consurgit according to Sanchez, for the parties (ratio peccati) . "  
However, he concludes that "in view of the continuing possibility of a judi
cial error, bearing in mind the impossibility of constitutional order 
provided to endorse, in favor of juridical security, fallible judgments dis
cussing material taken from the free interplay of positive Law," even if the 
immutability of judgments of the nullity of marriage is denied, nonethe
less, "for reasons of prudence, the double judgment acquires a certain fi
nality because it may only be challenged based on new and grave 
arguments or documents (c. 1903) and it is executory (c. 1987)."4 

In a juridical system, like the canonical one, dominated by the idea 
of realization of moral imperatives, the ultimate and constant objective of 
which is to always comply with the supreme law of the Church, and the 
salvation of souls, it should come as no surprise, as indicated by Della 
Rocca, 5 that the risk of injustice of the judgment occurs with a particular 
dramatic quality. This in turn explains the torment to which the legislator 
and the interpreter in canon law are subjected in defending the supreme 
demand for justice on earth to the extent that it is possible. 

1. Cf. L. MUSELLI, Il concetto di giudicato nelle fonti storiche del Diritto Canonico 
(Padova 1972). 

2. J.J. GARCIA FAILDE, Nuevo Derecho Procesal Canonico (Salamanca 1984), p. 154. 
3. A. ARREGUI , "Sob re la cosa juzgada en las causas matrimonial es," in Ius Canonicum 4 

(1964), pp. 579-580. 
4. Cf. A. ARREGUI, "Sobre la cosajuzgada . . .  ," cit., p. 581. 
5. Cf. F. DELLA ROCCA, Appunti . . .  , cit., p. 139. 
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3. Thus, in order to duly consider this issue, we must not forget that 
procedural law, with its norms, directly tends to provide practical solu
tions of justice to society, and that , at the same time, it is formal law. 
Therefore, there will always be a fear that in the realm of procedural 
forms, in spite of prevailing normative stringency, justice may be smoth
ered, while it is justice that compliance with said norms seeks to achieve. 
It is possible that the material juridical world has not been faithfully ex
pressed in the process. This discord can occur to the extent that proce
dural form is used as an instrument defining material rights, be they 
within the sphere of secular law or in canon law. 

In light of that possibility, it will always be reasonable to wonder if 
an unjust result brought about by a judgment will always remain consoli
dated and immutable due to the effect of the adjudged matter. At the same 
time, we should wonder if it would be legitimate for juridical situations re
sulting from the judgment, often after a long process, (with all the guaran
tees of the dispute and of the respect for the principal of equality of 
parties before an independent judge), to always be in danger of uncer
tainty, maintained sine die in their insecurity, with prejudice to those who 
have been legally granted some rights in a noble and open dispute. Does 
the mere fear that, on some occasions, the result defined by the judgment 
has lacked the necessary correctness, justify the weakening of an entire 
juridical system conceived to guarantee the development of the juridical 
life of society in a period of just peace? Thus every procedural system that 
seeks to function will not fail to establish the binding force of its judg
ments that are no longer appealable. 

The solution apparently offered by c. 1643 could be chosen. Exclud
ing from the adjudged matter causes on the status of persons, and a con
trario sensu, all definitive and final judgments of the remaining judicial 
causes must be understood to be subject to the adjudged matter effect. 
Moreover, let us not forget that there are other canonical judicial causes 
unlike those related to the status of persons, for which it would also be 
reasonable to give these judgments the same treatment of exclusion of the 
adjudged matter effects. This could occur in causes related to spiritual 
matters, in the same way as in any other cases that may contain an ele
ment of sin. If the claim arises duly formulated, in some cases the activity 
belonging to the judicial power of the Church is also exercised (c. 1401). 
No reason can be found to explain why some causes of such spiritual im
portance must be excluded from the provisions of c. 1643. It would seem 
fair if this procedural treatment were common at least to all causes in 
which that element of sin could be found, or, as stated in the former law, 
danger to the soul or danger to the sacrament. 

We believe that the juridical treatment of issues of such importance 
must be uniform. However, it must be acknowledged that if certain proce
dural objects are subject in their regulations to divine law, it is also true 
that when they are subjected to the judgment of men, through the proce
dure, these men will assess with their own opinions the statements made 
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by other men in their respective written pleas and defenses, just as they 
will assess any evidence presented to them in order to issue the opinion 
formulated in the judgment with opinions that are also of men. However, 
certainly, said assessments will be adapted to rational criteria and will for 
this reason be no less human. These criteria will be used in the end in an 
attempt to apply and interpret the same divine law. 

4. Adjusting to the demands imposed by the nature of things, canoni
cal legislation, with all its potential risks entailed in human actions, has 
decided that it will be the judges, using the guarantees of the process in 
order to find out the substantial truth, who will judge said matters, so 
often dependent on causal human acts, which at the same time that they 
are evident to the senses as human acts, entail a sacred quid, which be
longs to the realm of divine law. That legislative decision means that the 
judges must face the risks of possible human error.In the judgment that 
they must issue, they will use external information and phenomena, which 
are perceptible to the senses, in which they will set forth the conse
quences or results deduced therefrom, although they must always remain 
at the threshold of the mystery of what is divine in the object under exam
ination, on which they must judge. 

It is the existence and veracity of this information and these phe
nomena that must be proven. The understanding of man enjoys that neces
sary aptitude that allows him to rationally judge them with accuracy. 
Canonical legislation has had to trust that ability of the human creature to 
discern and deduce, on matters of such transcendence. It has also trusted 
the aptitude of the instrument to be used, the canonical process, sur
rounding it with guarantees for the truth to be reached with greater accu
racy, and distancing it (always when humanly foreseeable), through 
rigorous procedural forms, from possible mistakes in the forming of an 
opinion and the issuing of the judgment. 

Therefore, when a ruling given on the issue in dispute is solemnly 
pronounced through the judgment, the divine could be said to be judged 
with human rational criteria. It is, however, those optimal human criteria 
that offer the most assurance of accuracy, which is also corroborated by 
the last guarantee, which makes way for the adjudged matter, of the dou
ble approval of judicial resolutions. All human means used are legitimate, 
are supported by the authority and power of canonical law. These human 
means have come to demonstrate, moreover, the coherence also of value 
judgments and of their conclusions through a concordant formulation in 
both instances by the judges who are competent according to law, as well 
as endowed with technical-juridical titles characteristic of specialized 
human knowledge, which enable them to make assessments of the facts 
and of the applied law. These value judgments, these deductions, and the 
resulting praesumptiones hominis, that these judges have reached at dif
ferent instances, in the end, form the basis for the unreformable final de
finitive judgment. 
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This explains the adjudged matter effect on the closed definitive 
judgment, and this is also what is contemplated in cc. 1641 and 1642 § 1. 
But this is also the efficacy of the material adjudged matter that all defini
tive judgments include according to c. 1642 § 2. That this is so is also con
firmed by cc. 1684 and 1685, discussing the execution of judgments of 
nullity of marriage. 

Then, in view of the perplexity we are offered against the aforemen
tioned, we must ascertain the scope of the text of c. 1643, in the context of 
a long canonical tradition. In this case, the text itself is not sufficient. For 
a proper interpretation, we must turn to the context and other aids that 
are offered us by c. 17 for this purpose. As we analyze each of the canons 
in this title, it will become evident that c. 1643 does not contain a manda
tory provision absolutely denying that the adjudged matter occurs in 
closed definitive judgments pronounced on causes on the status of per
sons, but it must be interpreted in the light of c. 1644. And in this latter 
canon, it is noted that that adjudged matter is not denied, but is subject to 
a limitation, which depends on a particular eventuality. If this occurs, it 
will leave the judgment without its characteristic effect of an adjudged 
matter, which, since it became closed, had already achieved this effect. 

From another point of view, in like manner, every closed definitive 
judgment, except those pronounced on the status of persons, is subject to 
another limitation affecting it. If any of the events provided in c. 1645 oc
curs, the effects of the adjudged matter already achieved will be legiti
mately revoked. 

In some cases, it is not necessary to understand that those judg
ments did not produce the res iudicata effect. Rather, it could be said that 
an adjudged matter has limitations that only the occurrence of certain fu
ture events may make clear. We will briefly refer to this shortly, and will 
set it forth in more detail in the commentaries to the respective canons. 

IV. THE LIMITATIONS OF THE ADJUDGED MATTER 

l .  The limitations coming from closed definitive judgments 
pronounced in causes on the status of persons 

a) Canon 1644 shows us the limitations that the adjudged matter can 
have on these processes. That is, it provides a contrario sensu those situ
ations in which the adjudged matter exception cannot be made. On the 
other hand, cc. 1684 and 1685 provide those effects judgments of nullity of 
marriage that have obtained finality have and how they are executed. 

Except in the factual supposition described therein, c. 1644 makes it 
legitimate for a closed judgment to be protected in the adjudged matter 
exception for the purposes of preventing a new questioning of what has 
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already been decided judicially with finality (ne bis in idem). This situa
tion should not be confused with the raising, for example, of a plaint of 
nullity of marriage based on a new cause of action. According to c. 1641, 
1 °, the two judgments bring about the effects of an adjudged matter when 
the same parties are involved, the petition is the same, as well as the cause 
or causes of action. If this causa petendi is different in the new plaint of 
nullity, we have the presentation of a new case, different from the one that 
was resolved. Nullity of marriage can take place because of any of the var
ious causes established by the legislator. Therefore, if the plaint of nullity 
is lodged because of more than one cause, the formulation of the doubts 
must specify the ground or grounds upon which its validity is being chal
lenged (1677 § 3). 

Laying aside the above, according to c. 1644, for a tribunal to admit 
this so-called nova causae propositio, challenging what has already been 
finally and definitively decided, the petition must set forth new elements 
or information, consisting of new arguments and evidence, which must 
also be grave, and be submitted before the court allows the proposition of 
the cause. 

That is, it is new information and elements that were not before sub
mitted in the process, outside thereof, on which the judicial judgment that 
acquired finality could not even be pronounced because it was unknown 
by the judicial body. They were not taken into consideration when the 
judgment was pronounced, nor could they have been, because they were 
unknown to the judge or tribunal. Therefore, it is new information and ele
ments, completely outside the opinion formulated in the two similar judg
ments pronounced at different instances. 

But, moreover, they must be grave such that they lead the body be
fore which the new cause is lodged to reasonably fear that, if the judgment 
were developed taking into account said arguments, it probably would 
have influenced it to the extent of it being believed prima facie, presum
ably, that its pronouncements could have been different from those previ
ously formulated. 

b) In fact, the efficacy of the judgment, in these matters related to 
the status of persons, only reaches the judicial decision within the context 
of the process in which it was pronounced, taking into account the infor
mation and elements of the hearing and instruction that were offered and 
proven before the judicial body that pronounced said judgment. The ad
judged matter effect does not only proceed from expediency, or from the 
fact that it is even understood to be necessary to protect juridical security. 
It must also be based on a reason derived from the sphere of juridical 
power in which the judge makes his pronouncement, as well as from the 
nature of the procedural instruments (arguments and evidence), used 
when judgment was pronounced. Thus, just any argument will not be suf
ficient, even if it is new, for the subsequent trial, it must be grave. It re
quires the presence of an event, which is set forth in the new argument or 

1605 



cc. 1641-1648 Bk VII. Pt. II. Sect. I. The Ordinary Contentious . . .  DE DIEGO-LORA 

evidence, duly contrasted by the judicial body before which the new pro
posal of the cause is presented, which brings about, prima facie, that pre
sumption that the judgment would not have the same pronouncements if 
this new information were part of the knowledge that saidbody had when 
issuing the ruling contained in the judgment. 

Therefore, the review of the judgment made in the nova causae 
propositio is not the effect of a second trial on what has already been 
judged, as a type of appeal, but rather the judgment is again subject to a 
higher court, for it to rule again on the true status of persons after compar
ing the new arguments and evidence with what was set forth in the previ
ous process. If the logical results deduced therefrom coincide, it would 
not be possible to again rule on that status of persons subject to the pro
cess, which already was definitively and finally resolved. Therefore, it 
would only be upholding the correctness of the previous ruling. On the 
contrary, if they do not coincide, then a new ruling must be issued on what 
has already been judged, on that primary object of the process, in the light 
of new evidence that prima facie seems to have transcendental signifi
cance for the purposes of pronouncing on the specific case a future judg
ment from content that is potentially different from the previous content. 
In the new proposition of the cause, more than ruling on the definitive 
judgment that achieved finality, a new ruling is issued regarding the object 
of litigation on which the former ruling pronounced, but with new infor
mation allowing the formulation of a more complete and correct ruling, 
according to the substantial reality, which is now shown to the judge who 
has new sources of knowledge. 

2. The possible limitation proceeding from "restitutio in integrum" 

The heading of title IX, the subject of this commentary, discusses the 
restitutio in integrum along with the adjudged matter. As expressly indi
cated in c. 1645 § 1, this recourse is lodged against a judgment that has be
come an adjudged matter.1 We will here limit ourselves to indicating that 
its regulation is set forth in cc. 1645 to 1648, and that terms of a not-very
long duration are provided for its exercise, even if they are considerably 
longer than those commonly provided for the appeal. They also provided 
that the competent judge, before ruling on the substance of the cause, 
must proceed to grant full reinstatement, and if it is not granted, his judg
ment will imply full acceptance of what was appealed. The specific com
mentary on the canons that regulate it (vide commentary on cc. 1645-
1648) will provide complete information on this recourse, which c. 1905 

1 .  Cf. C .  DE DIEGO-LORA, "Control de la justicia de  la sentencia firme y definitiva en el 
proceso can6nico," in Ius Canonicum 29 (1989), especially pp. 285-304. 
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§ 1 CJC/1917 termed remedium extraordinarium, about which the cur
rent Code has chosen to remain silent. 

If here we touch on this recourse somewhat more than, in general, 
what has just been indicated, it is basically because it is linked under the 
heading of tit. IX with the adjudged matter and because of its aforemen
tioned consideration as a limit of the adjudged matter. It is a limit of the 
adjudged matter, in principle, of any definitive canonical judgment that 
has acquired finality, whether it was pronounced in the ordinary conten
tious process or in the oral contentious process. 

In general procedural doctrine, it has also been called reinstatement 
auxilium extraordinarium. In fact, it has come to mean the result of a ju
ridical figure of a material nature, characteristic of civil law: reinstate
ment for harm, being transplanted to the process, because it is a recourse. 
Thus the extraordinary character of the recourse when, because of the fi
nality of the judgment, no ordinary recourse is admitted, as an ordinary 
appeal. 

The causes for which this recourse can be lodged, beside a manifest 
injustice in the judgment, are enumerated in c. 1645 § 2.  Unlike historical 
law, it is not reduced to a procedural remedy of juridical protection of mi
nors who, during their minority, could be unjustly harmed by their legiti
mate representatives. Now it is a closed and definitive judgment that is 
deemed manifestly unjust for certain reasons, which are : dishonest con
duct by the parties who falsified the reality by fraud or falsified evidence, 
or by providing documentary evidence that was also false, or because new 
documentary evidence has appeared subsequently. This is always based 
on the idea that if it had been discovered during the process, or if this in
formation could have been contributed, the decision contained in the 
judgment would have other different pronouncements. It is also added to 
said causes that the judgment being challenged would have disregarded a 
not merely procedural legal provision, or contradicted what was previ
ously decided, which would have caused the adjudged matter. With these 
reasons as the base suppositions, the objective of this recourse becomes 
evident, which was conceived in the ultimate and extraordinary search for 
the substantial truth. 

The lodging of this recourse for any of these reasons determines the 
efficacy of the adjudged matter already acquired through the judgment, if 
it is also lodged within the terms provided by c. 1646. Acceptance by the 
judge or tribunal of the petition by which the recourse against the closed 
definitive judgment is lodged is already a challenge to the adjudged mat
ter, which keeps the adjudged matter exception from being filed. More
over, the mere exercise of the actio iudicati derived therefrom is not 
allowed, unless the judge suspects, with probable indications, an intent on 
the part of the appellant to delay the proceedings (c. 1647). By this we un
derstand that the admission of the challenge petition characteristic of this 
recourse must be particularly handled by the judge or tribunal receiving it, 
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in order that the recourse does not become an instrument of injustice in 
the hands of litigants acting in bad faith. 

Therefore, the admission of the petition must be decided in advance 
with strict criteria, in order to avoid imaginary or fraudulent claims. We 
also believe that there must be an attempt to not admit this recourse 
against judgments that, because they refer to the status of persons, al
ready have their specific recourse limiting the adjudged matter. Therefore, 
incidentally, without going into the phenomenon in depth, the challenge, 
through full reinstatement, of the decree rejecting the filing of a new 
cause of nullity of marriage does not seem advisable or wise.1 Its rejection 
would be a way of settling once and for all the question of whether full re
instatement is appropriate against this type of judicial resolution. 2 

Therefore, in view of what has just been stated, here is one more at
tempt to stress the need to support the concept of a material adjudged 
matter, of the iudicatum, as stated in the ius vetus, by understanding it 
according to the spirit of canonical law, and also by understanding that it 
is recognized in its efficacy, with the appropriate limitations, in our sys
tem. The decretalists believed that this quality possessed by judgments, in 
that they were pronounced rationabiliter, made them unsusceptible to 
modification or change. In the canonical juridical system, in which all 
judgments must be reasoned (c. 1612 § 3), taking into account the guaran
tees of truth and correctness offered by the double approval given at vari
ous instances in the process, it can be concluded that definitive judgments 
that acquired finality support that requirement: rationabiliter decisa 
sunt. And given that it is law for the parties and the judges, they deserve 
to be protected by the exceptio rei iudicatae unless there arises, with due 
verification of its existence and apparent veracity, any of those events 
enumerated in law that may limit said efficacy. 

3. Limits due to defects of nullity that a canonical judgement can 
contain according to the presuppositions enumerated in cc. 1 620 
and 1 622. 

The definitive canonical judgment has the double effect characteris
tic of the adjudged matter from the moment it becomes final. However, 
outside of the appeal, and within the respective terms of cc. 1621 and 
1623, it can be challenged because of a remediable or irremediable defect 
of nullity through the plaint of nullity. Moreover, there are other nullities 
outside of these canons: those of cc. 1433, 1437 § 2 ,  1511. Although the ex
ercise of the plaint does not go directly against the adjudged matter itself, 

1 .  Cf. C. DE DIEGO-LORA, "Eficacia de la cosajuzgada . . .  ," cit., nota 26, pp. 193-194. 
2. Cf. J.J. GARCLA FAILDE, "Comentario a Sentencia TRR de January 12, 1954," in Revista 

Espanola de Derecho Canonico 13 (1958), pp. 12 1-122. 
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this effect is doomed to vanish, disappear completely, if, through the exer
cise of the plaint of nullity, a closed definitive judgment is declared null. 

Regardless of whether the system sanctioning judgments with nullity 
could be the object of a different treatment, (following, for example, the 
criterion established in SNAS, 103 for the application of the REU, which is 
the requirement that the procedural act be valid, in spite of the defect, if it 
meets the objective for which canonical law established it), the formal 
rules still meet certain demands for guarantees that deserve to be re
spected in support of the justice of the decision. The double approval 
guarantees in principle that said formal norms were complied with when 
the two consistent judicial resolutions were pronounced. But if any cause 
of nullity enumerated in cc. 1620 and 1622 is incurred, observance of the 
formal law is imposed, which guarantees said justice, except in the situa
tion of c. 1619 , a specific remedy provision. A judgment in which said de
fects are proven would deserve another judgment declaring its nullity. 
This is an event with a formal origin that also limits, as a second effect of 
nullity, the adjudged matter itself. 
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CAPUT I 
De re iudicata 

CHAPTER ! 
Adjudged Matter 

Firmo praescripto can. 1643, res iudicata habetur: 

1 ° si duplex intercesserit inter easdem partes sententia 
conformis de eodem petito et ex eadem causa pe
tendi; 

2° si appellatio adversus sententiam non fuerit intra 
tempus utile proposita; 

3° si, in gradu appellationis, instantia perempta sit vel 
eidem renuntiatum fuerit; 

4 ° si lata sit sententia definitiva, a qua non datur ap
pellatio ad normam can. 1629. 

Without prejudice to can. 1643, an adjudged matter occurs when: 
1 ° there are two conforming judgements between the same parties 

about the same matter and on the same grounds; 
2° no appeal was made against the judgement within the canonical time

limit; 
3 ° the trial has been abated or renounced in the appeal grade; 
4° a definitive judgement has been given from which, in accordance 

with can. 1629, there is no appeal. 

SOURCES: c. 1902 ; SN can. 429 

CROSS REFERENCES: cc. 1520-1525, 1607, 1611,1 °, 1628-1629, 1630 
§ 1, 1633 , 163 5, 1636 § 1, 1642-1644, 1677 § 3,  
1682, 1684-1685, 1687-1688 
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C OMMENTARY ------

Carmelo de Diego-Lora 

1. The canon, before enumerating the four situations in which the ad
judged matter is understood to occur, makes a proviso in favor of the pro
visions of c. 1643. Causes on the status of persons never become an 
adjudged matter, including cases on the separation of spouses. The last 
phrase was not then included in c. 1902 CIC/1917. 

The new CIC, by beginning with this proviso in this canon, which is 
so important in the history of the canonical process, attempts to forestall, 
we believe, criticism expressed in the later times on c. 1903 CIC/1917, 
which provided, in its first paragraph, the same absolute denial today pro
vided by c. 1643, which is taken into account in the first words of c. 1641. 
From those critical points of view, this c. 1903 was believed to be self
contradictory, with respect to what was set forth in its second paragraph. 
This paragraph made way for recourse against two conforming judgments, 
which would have to rest on limited causes outside of the process itself 
that have already been handled and decided. This recourse still bore some 
similarity to recourses of review, characteristic of some civil procedural 
legislation, precisely conceived as possible and extraordinary limitations 
on the effects of an adjudged matter brought about by firm definitive judg
ments. 

It was also understood to be incompatible with c. 1902, 1 ° CIC/1917, 
which, without reservation, set forth the general principle that, regarding 
an adjudged matter, occurs when there are two conforming judgments. It 
also was incompatible with c. 1987, which, in spite of the references that 
c. 1989 made to c. 1903, gave a letter of freedom to remarry to spouses 
whose marriage had been declared null by two conforming judgments, un
less there was a new appeal granted that could then be filed by the de
f ender of the bond, in which case this juridical status of freedom to marry 
would have required three conforming judgments, ( or only two if the de
f ender of the bond should renounce in a timely manner the second appeal 
already filed). And it was also incompatible with the former c. 1988, by vir
tue of which it was necessary to expressly mention the firm judgment, ob
tained through those conforming judgments, in the baptism and marriage 
books in order to publicly verify, erga omnes, that nullity was formally de
clared with finality. 

However, on many occasions in law, juridical phenomena have their 
own consistency not only by virtue of the words of the law, but because of 
the very force of their effects. Those canons of the CIC/1917 that were just 
mentioned today still correspond with those of the current CIC, which 
are: c. 1643, which still denies the efficacy of the adjudged matter in 
causes on the status of persons, in contrast with c. 1644 that only au
thorizes lodging one recourse against two conforming judgments in 
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processes on the status of persons, the nova causae propositio. We can 
describe it as extraordinary, inasmuch as it can only be lodged by setting 
forth new and grave evidence or reasons, by which there is effected a cer
tain material adjudged matter that allows the claiming of the adjudged 
matter exception if said admitted evidence or reasons are not sufficiently 
proven in the admission of the petition phase, or they do not deserve to be 
considered grave. 

Moreover, in the presence of c. 1644, it could be said that the two 
conforming judgments in principle enjoy the favor of the law, because 
they cannot be directly challenged, an effect characteristic of the formal 
adjudged matter (c. 1642 § 1). They also enjoy the effect of a material ad
judged matter (c. 1642 § 2) until the situation provided in c. 1644 occurs, 
in accordance with the phenomena regulated therein. Moreover, the posi
tive effect of the material adjudged matter also occurs in the judgment of 
nullity when it is upheld by another judicial resolution favoring nullity. In 
fact, nullity declared in this way becomes law for the parties to the extent 
that c. 1684 expressly recognizes the right to remarry for those persons 
whose marriage was declared null by a final judicial resolution. Moreover, 
it is admitted by c. 1685 that the final judgment of matrimonial nullity be
comes executory for the purposes of ex officio incorporation of the nullity 
into the books of marriage and baptism. And all this is regardless of 
whether in the future there is a possibility of a petition for the new propo
sition of the cause pursuant to the provisions of c. 1644. 

2. In view of the canons just mentioned, it can be maintained, as we 
have on repeated occasions, ( vide introduction to this tit. IX and the com
mentary on cc. 1643 and 1644)1, that c. 1641, at least in no.1 °, applies to all 
definitive canonical judgments, once they become final. This finality is ac
quired because they can no longer be directly challenged. This type of 
challenge is none other than the ordinary recourse of the appeal. There
fore, the effects of an adjudged matter also occurs in causes on the status 
of persons, in its aspect as a formal adjudged matter as well as a material 
adjudged matter, although this latter must be considered limited in view 
of cc. 1 643 and 1 644. Thus we have the analysis of c. 1641, for which 
other norms must also be taken into account, such as c. 1682 for appealing 
judgments of nullity of marriage, as well with regard to the finality of 
these judgments when they were pronounced in the documentary process, 
as in cc. 1687 and 1688 for these purposes. 

It is necessary to clarify that everything that has just been stated 
must be understood in connection with the adjudged matter effect caused 
according to no. 1 ° of c. 1641. With respect to the other paragraphs of the 
same canon, we will highlight their peculiarities as we go through this ex
egesis. 

1 .  Cf, likewise, commentary to cc. 1641-1644, in CIC Pamplona. 
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This no. 1 ° of the canon, which is not an exact repetition of its prece
dent, c. 1902, 1 ° CIC/1917 , enjoys high technical precision and completes a 
full understanding of the adjudged matter. This does not only occur when 
there are two conforming judgments, but the conformity requires that said 
judgments be pronounced in different procedural instances having eas
dem partes, refer to the same object of the proceedings, de eodem petito, 
and be pronounced in consideration of the same cause of action, ex 
eadem causa petendi. The canon, in this section, summarily describes 
with much accuracy the so-called three identities characterizing judg
ments the conformity of which causes an adjudged matter in the canonical 
procedural system. 

However, the canonical norm still has some defects, not because of 
what it says, but because of what it does not say, perhaps because it be
lieves it to be understood. It should say "definitive judgments, "  as de
scribed by c. 1607. Another deficiency is due, in our understanding, to the 
fact that in the drafting of the canon the adjudged matter is excluded from 
judgments pronounced in causes on the status of persons, which nonethe
less normally acquire, when they are causes on the nullity of marriage, 
their double conformity through another type of judicial resolution having 
less solemnity than the judgment. It even dispenses with the adjudged 
matter resulting from the documentary procedure, in which the first judg
ment of nullity, if not appealed, can acquire finality and produce the effect 
of an adjudged matter, unless, as in other judgments on causes on the sta
tus of persons, the phenomenon set forth in c. 1644 occurs later. 

Starting fromhere, it must be stated that the adjudged matter in the 
canonical procedural system generally occurs in the first place, as ex
pressed in letter of no. 1 ° of the canon, because of the two conforming 
judgments between the same litigants, on the same petition, and based on 
the same cause of action. Moreover, this latter requirement for the ad
judged matter, in causes on the nullity of marriage, always allows, without 
affecting the efficacy of the canonical adjudged matter, the future lodging 
of a petition with the same petitum that was previously resolved with fi
nality between the same litigants on the same object of the process (nul
lity of marriage), provided that a new cause of nullity not yet presented 
is claimed. Each cause of nullity, even if it is accumulated with others in 
the same petition, maintains its own identity, and is not confused with the 
others that are also claimed, even if all of them coincide in the same peti
tum, nullity. This is why c. 1677 § 3 provides that the formulation of the 
doubt must specify the grounds, if there are more than one, on which nul
lity is petitioned. The definitive judgment, which is pronounced in these 
causes of nullity, would fall short of full congruence with the petition if 
the court does not give the proper answer to each of the doubts, arising 
from each of the grounds (c. 1611,1 °). Consequently, the new petition for 
nullity supported by a cause of action that was not alleged in the previous 
process, in which two conforming judgments were pronounced, is not a 
new proposition of the cause according to the provisions of c. 1644, but is 
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merely a new cause that is distinct, therefore, from that in which the 
double conformity occurred previously. Therefore, according to the re
quirements of c. 1641,1 °, the adjudged matter exception is not appropriate 
with regard to this new cause. 

In the second place, maintaining the three identities that were men
tioned, the adjudged matter effect of c. 1641,1 ° occurs in every judgment 
pronounced for the nullity of marriage in the first instance once con
firmed by decree of the court of appeals, pursuant to the provisions for an 
appeal of these judgments in c. 1682 § 2. Canon 1684 § 1 echoes this judg
ment of nullity confirmed by decree, subjecting it to the same treatment as 
the two conforming judgments, and also making it executory for the pur
poses of registration in c. 1685. On the other hand, c. 1684 § 2 provides for 
said coincidence in the effects when it provides that there is no direct re
course of appeal, but the extraordinary recourse of the new proposition of 
the cause of c. 1644, based on new and grave evidence or arguments, 
which also applies to every judgment of nullity of marriage, be it con
firmed by another judgment or by a decree. 

In conclusion, no. 1 ° of the canon could state the limiting conditions 
to be: if there are two conforming definitive judgments, and in causes of 
nullity of marriage, moreover, when the judgment of nullity pronounced in 
the first instance is confirmed by decree, and the litigants, the petition 
made, and the cause of action are the same. 

It is possible to imagine a situation in which two conforming judg
ments reject the nullity claimed. We believe that the effects of an adjudged 
matter are also present and there cannot be a second recourse to an ap
peal, that is, a direct challenge of what was decided therein. The matri
monial juridical relationship, however, the object of the challenge, is 
protected in the same situation, with the same favorable presuppositions 
that it enjoyed from the very moment the marriage was entered into. If ei
ther of the spouses wishes to challenge this marriage, he or she may not 
again formulate a petition alleging the same cause of nullity that was pre
viously dismissed, because the second judgment is protected by the ad
judged matter of c. 1641,1 °. The only means of challenge available for said 
marriage, apart from requesting nullity on new grounds not previously al
leged, is to lodge a new proposition of the cause based on new and grave 
arguments and evidence, as in c. 1644. This possible solution, for the sake 
of justice in the specific case, does not exclude causes of nullity of mar
riage but, as well stated in c. 1644, is common to all causes on the status of 
persons. 

3. The adjudged matter also occurs in the situation of no. 2° of the 
canon, when the judgment was not appealed within the canonical time 
limit. This time period of fifteen canonical days is provided in c. 1630 § 1, 
which will be calculated from when the party becomes aware of the publi
cation of the judgment. 
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Therefore, the adjudged matter occurs as an effect of the definitive 
judgment, when it acquires finality because of double conformity, which 
renders the judgment unappealable, as well as when just one judgment ac
quires that same finality because it was not appealed in the canonical time 
limit by the injured party ( c. 1628). In both situations we find that canon 
law grants them the same efficacy, that of an adjudged matter, which ren
ders them unappealable (c. 1629 , 3°). 

This effect of the adjudged matter does not occur, on the other hand, 
in judgments pronounced in causes of nullity of marriage, because they 
are subject, when their pronouncements are in favor of nullity, to the auto
matic recourse of the appeal regulated by c. 1682. Thus, these judgments, 
when pronounced for nullity, of necessity follow the procedure of the ap
peal, which must end with a new conforming judgment or, if applicable, by 
the decree of ratification, both pronounced by the higher court. If this re
course is prevented by some unexpected occurrence, or if for any other 
unforeseen reason the subsequent confirming judicial resolution confirm
ing it is not pronounced, the first judgment of nullity is completely ineffec
tive, as if it were not a judgment. This is because its effect would always 
be pending the next confirming judicial resolution, be it a judgment or a 
decree, if applicable. 

However, the first judgment of nullity of marriage when it is pro
nounced in the documentary process, unlike those pronounced in the or
dinary nullity process, can have the effect of an adjudged matter. In these 
cases, the automatic appeal of c. 1682 is not allowed, but the voluntary ap
peal is, on the initiative of the injured party or the def ender of the bond, by 
which, if there is no appeal, the declaration of nullity of marriage pro
nounced in the first instance will achieve that effect of an adjudged matter 
established by c. 1641 , 2°. 

If, on the initiative of a party, in this special, summary, documentary 
process, there is an appeal to the judge of second instance and he upholds 
the previous judgment, the double conformity of the judgments will be 
protected, with respect to its effect, in the adjudged matter of c. 1641, 
1 °.If, however, the confirmation is not decided, the judge, according to 
c. 1688, cannot make any decision other than to remit the cause to the 
court of first instance for proceedings in that instance pursuant to the or
dinary nullity process. 

The party injured by a judgment denying nullity ( either an adjudged 
matter due to double conformity in this documentary process, or because 
the first judgment pronounced achieved that effect when it was not ap
pealed within the time limit determined by c. 1630 § 1), -cannot thereaf
ter seek nullity of his or her marriage except through a new filing of the 
case according to the provisions of c. 1644. 

4. Another way of bringing about the adjudged matter is offered in 
c. 1644, 3 °. It can occur for a judgment that is already at the appeal stage, 
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even if, naturally, it is a first judgment, if the appeal expires, or if the ap
peal lodged in a timely manner is renounced. 

They are two very different phenomena, expiration and renuncia
tion. The concept of and procedure for expiration is contemplated in 
cc. 1520-1523 and renunciation in cc. 1524-1525. In all these canons, what 
is contemplated and regulated is basically expiration and a renunciation 
of the instance, and more for the first instance, although c. 1525 § 1 men
tions the renunciation at any stage or phase of the proceedings. But all 
these canons contain concepts and requirements that enjoy a general 
scope and can be applied to an understanding of these juridical phenom
ena, once the proceedings are at the appeal stage. 

Canon 1520 provides that expiration occurs when the process is par
alyzed without the parties' nullo obstante impedimenta, taking any legal 
action for six months. In this case, instantia perimitur. Instance should 
be understood as not just the first instance, but also the second instance 
and any other subsequent instance that may apply. According to c. 1522, 
its first effect is that the acts of the process expire, but not those of the 
cause. That which expires is the procedural evolution itself, inasmuch as, 
if the possibilities for procedural acts no longer exist, the only thing that 
would be valid based on what already took place would be those acts al
ready performed which, (in that they ref er to the cause itself, to the sub
stance of the process), enjoy a somewhat permanent value, a consistency 
that exceeds the strict limits of the procedure. Therefore they could be 
used in another procedural context according to the provisions of c. 1522 
itself. But the concrete process that began is extinguished without possi
bilities for future action, just as the parties to that process loose the right 
to the judgment that the onset of that instance granted them. 

The second instance, or a subsequent one, handles the challenge in 
the appeal of a judgment that has already been pronounced in a prior in
stance and reached its term pursuant the law. The expiration of this subse
quent instance only extinguishes the procedural action of the appeal. As 
the acts of challenging and of activating the appeal are acts of the process, 
the process ceases, at the instance in which it is found, due no further ac
tivity for six months. Thus a peculiar effect is brought about: everything 
taking place at the prior instance maintains its validity, and in turn the ap
pealed judgment is no longer subject to any challenge, inasmuch as the re
course and its proceedings had no effect whatsoever, and therefore the 
judgment submitted to the recourse acquires finality. Consequently, it ac
quires the efficacy of an adjudged matter according to the provisions of 
C. 1641 , 3 °. 

But the appeal lodged, apart from possibly being extinguished due to 
the expiration defined in c. 1520, has a unique way of legally incurring that 
expiration or lapse of the instance, also with the resulting effect of an ad
judged matter on the appealed judgment. It is not enough to appeal within 
the time limit indicated in c. 1630 § 1 ,  subsequently, the appeal must be 
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pursued by the same appellant before the higher judge within the terms 
provided by c. 1633. Canon 1635 refers to this term as that of the appeal 
when it provides that, once these time limits lapse, either for an appeal be
fore the judge a quo , or the formality of the appeal before the judge ad 
quem, deserta censetur appellatio. Here the term of cc. 1520-1521, pe
remptio, is not used, but, once the appeal is file with the judge a quo, it is 
still a way in which the subsequent instance can expire because of a lack of 
activity by the party, even if in this case the lack of activity is during the 
legal time limit that is shorter than what was previously indicated. In fact, 
the same thing will still occur: the instance already initiated through the ap
peal will be rendered ineffective, and the judgment that was appealed ac
quires finality, with the resulting effect of producing the adjudged matter. 

With respect to the renunciation of the instance once it is admitted 
by the judge, its effects are the same as those of expiration, pursuant to 
c. 1525, by which it concerns the acts of the process as well as the acts of 
the cause. Therefore, its effect must be the same as that indicated for expi
ration of the instance in the appeal, namely, expiration of the recourse 
lodged and the proceedings that follow, resulting finality of the appealed 
judgment, and efficacy for this judgment of the adjudged matter pursuant 
to 1641, 3 °. 

However, c. 1636 § 1 made a specific provision on this renunciation 
of the appeal, through an express reference of its effects to the provisions 
of c. 1525. Moreover the effects that this latter canon described does not 
really contemplate the existing difference between the juridical phenome
non created by a renunciation of the first instance and that produced by a 
renunciation of the second or subsequent instance. The decisive efficacy 
of this consists of favoring the appealed judgment, which, once submitted 
to challenge, comes to acquire finality and to have the effect of an ad
judged matter. In the renunciation of the first instance, the process ex
pires and the procedural rights of the parties have no efficacy. In the 
renunciation of a subsequent instance, the process has achieved its ulti
mate finality, inasmuch as the definitive judgment was pronounced in the 
prior instance. The definitive judgment, due to a renunciation of the ap
peal, becomes a firm judgment, that is, unappealable from the formal 
point of view, with the ability, from the juridical-material point of view, to 
become executory and have its pronouncements protected, in any future 
process, with the exception of an adjudged matter. 

The effects of expiration, as well as those of the renunciation of the 
instance, of c. 1641, 3 °, cannot take place in ordinary processes on the nul
lity of marriage when the appealed judgment has been in favor of nullity. 
The regulation of the automatic appeal in c. 1682 prevents a judgment of 
nullity of marriage, other than the one that achieved confirmation through 
another judgment pronounced by a higher court or by a decree ratifying it, 
from being deemed an adjudged matter in the canonical procedural sys
tem. However, the norm of c. 1641, 3 ° does apply to the declaration of 
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nullity of marriage through the documentary process. If in this process the 
appeal is on the initiative of the injured party and the defender of the 
bond, both expiration and a renunciation can take place, although in this 
latter case the defender of the bond must take into account that appellare 
debet of c. 1687 § 1, the normative criterion of which must be noted if it is 
appealed as well as if the appeal is waived. 

5. Lastly, the adjudged matter also occurs in the situation described 
in c. 1641, 4 °, the last of the causes indicated. 

If an adjudged matter occurs every time a definitive judgment 
achieves finality, either because of two conforming judgments after the 
appeal or because it was not appealed within the time limit established by 
law, or because, once appealed, said appeal was extinguished, ( due to a 
lack of formalities in the legally-established time, or due to expiration of 
the appeal lodged, or due to a renunciation by the party who lodged it),it 
is logical that, when the definitive judgment, due to its very nature, is not 
susceptible to an appeal, it acquires finality ipso iure, once it is legally 
published. This is what is acknowledged in this no. 4 ° of the canon: when 
the definitive judgment, due to its very nature, is not appealable, it creates 
the adjudged matter. And it creates it because, if not appealable, that de
finitive judgment immediately acquired finality. 

Canon 1641, 4°, in order to indicate which definitive judgments are 
not appealable, refers to c. 1629 ,  but perhaps it should specify c. 1629 ,  1 °, 
because the remaining sections of this latter canon either do not refer to 
definitive judgments (nos. 4°-5°) or they refer to a different recourse, that 
resulting from the plaint of nullity of the judgment (no. 2°), or they refer to 
the adjudged matter itself (no. 3 °). Thus, when c. 1641, 4° cites c. 1629 ,  in
cluding no. 3 °, it is making a circular argument. 

Therefore, the definitive judgments that produce an adjudged matter 
ipso iure are those of c. 1629 ,  1 °, that is, judgments coming ipsius Summi 
Pontificis vel Signaturae Apostolicae, while the judicial resolutions enu
merated in nos. 2° -4 ° rarely could be described as definitive judgments, 
due to their incidental nature and because they will also commonly adopt 
the form of decrees. Decrees will not be appealable, but that does not 
mean they are the equivalent to the definitive judgment mentioned in 
c. 1641, 4°. Rather, in these latter cases, they are decisions made for the 
process in which they are pronounced, and their efficacy ends there. Yet 
the adjudged matter always has a material juridical dimension that tran
scends the process itself. 

Judgments pronounced by the Signatura in the exercise of its judicial 
power in the contentious-administrative process established by c. 1445 
§ 2, which nonetheless include other decisions of the Signatura that could 
be administrative, create an adjudged matter. Therefore, for a better un
derstanding of c. 1445, we must turn to PB, 123 §§ 1 and 2, in order to de
termine the scope of strictly judicial competence in which the activity of 
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the Signatura is carried out in this field, in that § 3 of this article seems to 
refer strictly to the knowledge and judgment on activities of the adminis
trative power. Regarding the competence attributed to the CDF (PB, 52) to 
handle "crimes against the faith and also the most grave, committed 
against morals as well as in the celebration of the sacraments," we believe 
that it can be administrative or judicial, inasmuch as in the scope of 
knowledge and the imposition of penal sanctions, as well shown in 
cc. 1720 and 1721, either the administrative or the judicial process can be 
followed. When the procedure for the declaration or imposition of sanc
tions has been administrative, the canons referring to the adjudged matter 
obviously do not apply. If, however, the criminal process was followed, in 
principle, those judgments could be said to be appealable, because they 
are not contemplated in the situation of c. 1629 , 1 °. This last statement 
must be understood, nonetheless, with all the provisos. In fact, the norms 
by which the CDF is governed, according to PB, 52, belong to "common as 
well as proper" law, which implies that that Congregation can have partic
ular procedural norms for imposing or declaring sanctions. Those particu
lar procedural norms are known to exist, and they are also known to be 
secret. Consequently, hazarding a guess regarding the definitive nature of 
judgments pronounced in those cases is still an exercise of the imagina
tion, insofar as the particular norms by which they are governed are not 
known. 

Definitive judgments pronounced in the situations just mentioned, 
since they are not appealable, acquire finality ipso iure and, consequently, 
the cannot be directly challenged, an effect of the formal adjudged matter, 
as well as the effects characteristic of the material adjudged matter. These 
consist of, making pronouncements that are law for the parties and bind
ing for the bodies of power of the Church, generating the actio iudicati, 
and proposing the exceptio rei iudicatae. 
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§ 1.  Res iudicata firmitate iuris gaudet nee impugnari po
test directe, nisi ad normam can. 1645 § 1 .  

§ 2 .  Eadem facit ius inter partes et dat actionem iudicati 
atque exceptionem rei iudicatae, quam iudex ex offi
cio quoque declarare potest ad impediendam novam 
eiusdem causae introductionem. 

§ 1. An adjudged matter has the force of law and cannot be challenged di
rectly, except in accordance with can. 1645 § 1. 

§ 2. It has the effect of law between the parties; it gives the right to an ac
tion arising from the judgement and to an exception of an adjudged 
matter; to prevent a new introduction of the same case, the judge can 
even declare such an exception ex officio. 

SOURCES: § 1: c. 1904 § 1; SN can. 431 § 1 
§ 2 :  c. 1904 § 2 ;  SN can. 431 § 2 

CROSS REFERENCES: cc. 8 ,  135, 1462 § 1, 1501, 1584-1586 , 1607 , 
1611,1 °,2 ° et 4°, 1614-1615, 1620 , 1623 , 1628 ,  
1629 ,3°, 1641, 1650 , 1668 § 3 ,  1684-1685 

COMMENTARY ------

Carmelo de Diego-Lora 

l. Res iudicata firm it ate iuris gaudet. This is how § 1 of the canon 
begins, using a sentence in which res iudicata is the subject. But the res 
iudicati (vide introduction to this tit. IX and the commentary on c. 1641) 
is the effect possessed by certain judgments, those contemplated by 
canon law in the four situations enumerated by c. 1641. The judgments de
scribed therein are those that produce the adjudged matter. This is pre
cisely what c. 1629 , 3 ° clarifies when providing that the judgment quae in 
rem iudicatam transiit does not have an appeal. This judgment has be
come unappealable, that is, it has come to enjoy the juridical quality of a 
closed judgment. 

That which is being directly challenged, however, through the ave
nue of the appeal, is the judgment, not the adjudged matter. The party in
jured by said judgment is the one who has the right a sententia appellandi 
as iudicem superiorem ( c. 1628). The right to appeal the judgment lasts 
as long as it does not have the effect of an adjudged matter. If this effect 
has already occurred, the judgment cannot be appealed. First, therefore, 
in the order of things, there is the judgment, then the adjudged matter. 
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Therefore, the existence of the adjudged matter depends on whether the 
definitive judgment (c. 1607) is unappealable pursuant to c. 1629 , 3 °, by 
being included in any of the phenomena of c. 1641, the canon defining 
which judgments have the effect of an adjudged matter. 

There has been an attempt to again analyze these concepts of the 
final judgment and the adjudged matter in their order, outside the letter of 
the canon, in that the legal text presupposes and focuses on the adjudged 
matter directly in order to affirm that the adjudged matter itself, in judg
ment pronouncements, enjoys the force of law and juridically cannot be 
challenged. Thereafter, only indirectly through c. 1645 can it lose that in
vulnerability, through the restitutio in integrum (full reinstatement), as it 
can also lose it indirectly through the querella nullitatis (plaint of nullity) 
of cc. 1620 and 1621, if the plaint is successful, although c. 1642 § 1 makes 
no mention of this last point. 

2 .  Canon 1904 § 1 CIC/1917 has served as an inspiration for § 1. It 
considered the adjudged matter, not only from the point of view of its di
rect unchallengeability, but especially of the juridical value that the ad
judged matter provides to the formal truth expressed in the final definitive 
judgment. Thus the formal truth of what was decided in the judgment, 
through the supposition iuris et de iure, identified with the material truth. 
This identification was presented as an true objective result of a logical 
operation that begins with the pronouncement of the judgment, which is a 
formal truth, but which, given the methods utilized in order to achieve it 
and the solidity of that result, inasmuch as said judgment is no longer ap
pealable, ends up being stated legislatively as a material truth, although it 
does so through the authority provided by the supposition iuris et iure. 

Thereafter no evidence against that presumptive result of what was 
legally concluded will be allowed, because the canon maintains that this 
formal truth can be nothing but a just and true expression of what has 
been the object of the process and has been resolved by the final definitive 
judgment. The adjudged matter, in the meaning of c. 1904 CIC/1917, thus 
serves as a spotlight that undoubtedly makes known the same material 
truth, the knowledge of which formally attests to the judgment. 

Through the presumption iuris et de iure, however, a juridical fic
tion is not created, but it is elevated to the general category of a product of 
experience, which is what characterizes every legal presumption. By vir
tue of that juridical experience, there is an awareness of the generality of 
those cases of formal truth, expressed in the final definitive judgment, a 
result that completely coincides with the material truth that was investi
gated in the proceedings. By virtue of the adjudged matter, that truth for
mally declared by the final definitive judgment is recognized and 
sanctioned as a material truth, through the presumption iuris et de iure. 

3 . That investing of the formal truth contained in the judgment with 
the authority of an adjudged matter, through the presumption iuris et de 
iure, presumably identifying it with the material truth, made c. 1904 § 1 
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CIC/1917 proclaim the truth and justice of the judicial decision. Canon 
1642 § 1, however, now offers a simpler formulation. 

Apart from the fact that the presumption iuris et de iure, contrary to 
what was provided in cc. 1825 § 2 and 1826 of the CIC/1917, has been elim
inated from the cc. 1584-1586 of the current CIC, which only accepts the 
presumption iuris tantum, the CIC has decided to maintain that the effi
cacy of the adjudged matter definitely, lies first in its stability. This is its 
tendency to persist in the future without the threat of any type of new pro
cedural claims that may be lodged in an attempt to reverse it. 

Therefore, c. 1642 § 1, instead of using an explanatory instrument of 
the presumption iuris et de iure, which is a bit artful and also a bit mar
ginalized today by juridical doctrine, in order to maintain that stability, 
states that said stability and that tendency to remain free of eventual fu
ture threats from potential subsequent judicial claims come from consid
ering that the adjudged matter, a fruit of the final definitive judgment 
(c. 1641), has the force of law. 

The order of these same canons (1641 and 1642) shows that first it 
establishes how the adjudged matter is created through the finality of the 
judgment, and then it provides that first quality possessed by the adjudged 
matter, stability, the very force of law. Canon 1641 § 1 will not even state 
that the adjudged matter is positive law, a particular way that positive law 
is expressed, a statement that c. 1642 will then make in § 2. For now, 
canon law only shows us a first effect, namely, that it has the quality of 
law, its finality, its stability and tendency to last in the juridical system. 

However, the finality of the law does not mean that it is impossible to 
change or revoke its positive norms. But those phenomena of change or 
normative reform must be subject to certain rules. Hence the finality of 
law possessed by the adjudged matter, which can no longer be directly 
challenged ( and this is the effect contemplated by c. 1 642 § 1 ,  that of the 
formal adjudged matter), is not a juridical absolute, but it leaves open the 
possibility of eventual revocation if the requirements established in 
c. 1645 for in integrum reinstatement are met. Moreover, even if c. 1642 
§ 1 does not refer to it expressly, the adjudged matter can also be without 
that efficacy of the finality of law that the canon provides indirectly 
through the plaint of nullity, if it is successful. These recourses can be 
considered as limitations of the adjudged matter ( vide introduction to this 
tit. IX). To them we must add, with respect to judgments pronounced in 
causes on the status of persons, which we understand to also produce the 
adjudged matter, the extraordinary recourse regulated by c. 1644, desig
nated as nova causae propositio. 

4. Due to the various expressions in its wording, the text of § 2 of 
c. 1642 also exceeds the efficacy of the material adjudged matter that 
c. 1904 § 2 CIC/19 17 granted. The former canon stated that the adjudged 
matter becomes law between the parties and that the adjudged matter 
exception was granted, albeit without using those terms, but describing 
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said exception: ad impediendam novam eiusdem causae introduc
tionem. 

The text of c. 1642 § 2, however, sets forth the three different aspects 
characterizing the efficacy of the material adjudged matter. They are: 

a) Eademfacit ius inter partes 

As has been indicated, this effect was already set forth in c. 1904 § 2.  
But stating that the adjudged matter becomes law between the parties is 
much more than stating, for example, that juridical business executed by 
the parties is law binding on those executing it, a juridical norm of a vol
untary origin to which the parties are subject and from which obligations 
can arise for them. 

The law of the adjudged matter does not pertain merely to the par
ties who were subjects in the process and have been submitted to the pro
nouncements of the judgment. Neither does it come from the mere will of 
those who have been affected by it. Rather it is an objective law made pos
itive by those who have the potestas iudicialis in the Church. 

Although the process begins at the initiative of a party ( c. 1501), a 
law arises from the judgment, which law comes from the authority of the 
Church in the exercise of its jurisdictional power. It is a law that is ex
pressly formulated on specific requests and in its expression adopts a pre
cise form of mandate that is set forth in the judgment (c. 1611, 1 °). This 
judgment in turn has some precise ways of being made known to its recip
ients, through its publication in accordance with law (cc. 1614, 1615 and 
1668 § 3). It is not only a law between the parties, but also a law for and re
garding the legal-procedural parties, from which a duty to submit and ob
serve always arises for them. However, rights, obligations, and other 
inherent responsibilities can also derive therefrom (c. 1611, 2 ° and 4°). 

The formulation of this particular law in the judgment, even if it af
fects given subjects, who are the parties to the litigation, will in turn affect 
their heirs and can affect any others who are legally involved with those 
parts of the procedure. Even if it has a very particular object on which the 
very power is exercised, that adjudged matter of the judgment is also law 
for those exercising the power of governance in the Church, especially, 
given the peculiarity of the juridical object governed by particular law, for 
those holding office and those who in their name exercise the judicial and 
executive power in ecclesiastical society ( c. 135). 

From that point of view, if, in the judicial, administrative, or execu
tive sphere, a matter should arise that could influence in any way what 
was already decided judicially in a judgment, as the adjudged matter ef
fect, the bodies of one power or the other must absolutely respect those 
decisions, because they constitute a praeiudicium, as stated in the closed 
definitive judgment. Judges and administrative bodies must respect that 
adjudged matter efficacy of the judgment, which makes it intangible and 
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grants it the finality of law in ecclesiastical society. Therefore, also for any 
decision to be adopted in the future, in any of those fields of juridical ac
tion, if it maintains any relationship with the decision that resolved the 
already-decided object, it will have the authority related to the juridical 
statement or statements contained in the previous judgment. This influ
ences, as any other general or particular law influences, the decisions of 
the ecclesiastical authority when they are related to that juridical object 
discussed in the judgment. Therefore the term praeiudicum must be used 
as a determining factor, inasmuch as it is specified law, of any decision or 
position that the authority of the Church must adopt in connection with, 
or starting from, said object, already definitively resolved with finality by 
the judge or court of the Church. 

b) Dat actionem iudicati 

This effect was not particularly expressed in c. 1904 § 2 CIC/1917, 
but it was set forth with the same clarity and efficacy in c. 1917 § 1 and in 
the following canons within the title discussing execution of the judg
ment. 

The action of executing what has already been decided by a closed 
definitive judgment will clearly depend on whether or not it is exercised 
by the party favored by the judgment and the party for whom rights are 
recognized and granted that, inasmuch as they are connected to obliga
tions and other responsibilities of the losing party, subject this losing 
party to the initiative of the party seeking execution of the judgment. Exe
cution of the judgment is a right of the parties arising from the closed de
finitive judgment, without prejudice to, in some situations foreseen by 
canon law, provisional execution of a judgment lacking finality (c. 1650). 

Before proceeding to execution, the party favored by the judgment 
must obtain from the competent judge a mandate that the judgment be ex
ecuted, which will take place through an executory decree (c. 1651). 

In purely declarative judgments, from which obligations arise, but 
which in the public interest and for the good of the sacrament entail auto
matic execution, exercise by the party of the actio iudicati will not be 
needed. This is because the initiative of the execution is attributed ex offi
cio, of that actio that definitively entails observance of what is decided in 
the judgment. This occurs with judgments of nullity of marriage duly con
firmed by the higher court, in its first and fundamental effect, nullity, 
which entails an ex tune nullity, release from the previous bond, as a di
rect result of the rule of law ( c. 1684). In a second effect, this occurs in ref
erence to the recording of that nullity, at the initiative ex officio attributed 
directly to the judicial Vicar by c. 1685. 

c) Dat exceptionem rei iudicatae 

Here we will not discuss other aspects of this adjudged matter ex
ception (vide introduction to this tit. IX and commentary on c. 1641). 
Now, we will only highlight how c. 1642 § 2 in fine literally repeats the 
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finalizing conception that c. 1904 § 2 of the CJC/19 17 had of the adjudged 
matter, ad impediendam novam eiusdem causae introductionem. 

We would also like to present the innovation introduced by the new 
version of the Code in this canon regarding, also, the procedural initiative, 
quam iudex ex officio quoque declarare potest. 

In this norm, the adjudged matter exception has come to be what 
procedural doctrine designates an improper exception, because it does 
not need to be claimed as an exception by the litigant, a characteristic of 
the exception in a strict sense. In fact, the adjudged matter, as we have 
previously seen, is a specified objective law; a law that has been con
cretely positivized by the judge or court with respect to a precise juridical 
object that has been presented on the basis of a given cause petendi 
(c. 1641). The pronouncement or pronouncements of the judge or court, 
formulated in a closed definitive judgment, can no longer be said to per
tain only to the parties, they pertain to the entire canonical system. 

However, because those judgments that produce an adjudged matter 
are not the object of a universal publication such as in general or particu
lar law, judges generally have no reason to know of them ( c. 8). Therefore, 
the normal way to have that adjudged matter reach a judge or court other 
than the one that pronounced the judgment, will be for a party to claim an 
exception pursuant to c. 1462 § 1. But if said judge or tribunal, without 
there being any exception alleged, should in any other duly accredited 
way come to consider the existence of a judgment that produced the ad
judged matter and that, once alleged, would prevent the introduction of 
the same resolved case, it must ex officio use said exception. This is be
cause the law contained in pronouncements of that judgment, in spite of 
their particular nature, pertains to the entire juridical system, which must 
always be taken into account, to the extent that it is appropriate in each 
case, when judicial power is being exercised. 

5. The letter and spirit of the text of c. 1642 § 1 possesses a very ac
curate description of the efficacy of the formal adjudged matter of the 
closed definitive judgment, as understood in procedural doctrine. 

Moreover, the text of c. 1642 § 2 also sets forth with a high degree of 
technical accuracy what procedural common doctrine describes as the 
material adjudged matter, namely, law of the specific case, the executory 
efficacy of the final definitive judgment, the adjudged matter exception, 
even determinable ex officio by the judge or court, in protection of the 
principle ne bis in idem and as a requirement derived from the need to 
observe the canonical system. This system also includes judicial deci
sions, which have, first, the finality of law and then, from a normative 
point of view, they themselves are law. 
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Numquam transeunt in rem iudicatam causae de statu 
personarum, haud exceptis causis de coniugum separa
tione. 

Cases concerning the status of persons never become an adjudged matter, 
not excepting cases which concern the separation of spouses. 

SOURCES: cc. 1903, 1989 ; SRR Decisio, 20 iun. 1922 (AAS 14 [1922 ]  
600-607); PrM 217 § 1 ;  CI Resp., 8 apr. 1941 (AAS 33 [1941] 
173); SN can. 430 

CROSS REFERENCES: cc. 1151 § 1, 1153, 1155, 1492 § 2, 1607, 1621, 
1641-1642, 1644 

CO MMENTARY ------

Carmelo de Diego-Lora 

1. The text of the first part of the canon sets forth an absolute princi
ple: cases concerning the status of persons never become an adjudged 
matter. This norm, by being worded in the negative, gives an absolute 
character to what is said in its text, which is a verbatim repetition of the 
first paragraph of c. 1903 CIC/1917. However, that canon in the former 
Code, in the second subparagraph, added a text that still contradicted the 
principle set forth immediately before, when providing that, notwithstand
ing (with the conjunction sed; however, but, which seemed contrastive), 
when there are two conforming judgments in these causes, a new proposi
tion of the cause could not be admitted if this cause is not based on new 
grave arguments or documents. 

Therefore, in c. 1903 CIC/19 17, at the same time that it absolutely 
provided that causes on the status of persons never become an adjudged 
matter, that absolute principle was limited to the phenomenon in which 
new arguments and documents appear, inasmuch as if these arguments 
and documents were claimed in a new cause being lodged, this cause 
would have to be admitted and handled.The text of c. 1643 of the current 
Code, however, has dispensed with this exception, merely stating the ab
solute principle of denial of the adjudged matter in these causes. If some
thing is added to its denial, it is not an exception such as that of the old 
repealed canon, but an additional clarification that this provision exclud
ing the adjudged matter includes causes on the separation of spouses. 
Later in this same commentary we will return to the amplification of what 
is understood as causes on the status of persons. 
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However, in spite of the fact that the new text of the canon, com
pared to its precedent in the previous Code, could be meaningful in the 
sense that in the new canonical procedural system the principle of abso-
1 ute denial has been stressed, the CIC 83 has introduced a new canon, 
c. 1644. This canon limits, or rather conditions, that absolute negative, 
moreover in a manner similar to what was previously done in c. 1903 CIC/ 
1917 . 

2. In our opinion, the text of c. 1643 is also included in a description 
of efficacy and recourses, which allows a broader understanding of what, 
from a superficial reading, is literally presented as an absolute denial. This 
is because the adjudged matter is still limited by the determining fact that 
a new cause on the status of persons can be lodged if new and grave evi
dence or arguments are furnished. (For a more detailed exposition of the 
proposed interpretation, vide introduction to tit. IX and the commentary 
on cc. 1641 and 1642). 

This issue did not go unnoticed by the consultants who worked on 
the development of the new Code, as seen by what is known of the session 
of December16, 1978. 1 With regard to c. 297 of the schema, however, 
which corresponds to the present 1641, they managed to substitute the 
words: Firmo praescripto can. 307, res iudicata habetur for the terms 
that began the canon, res iudicata habetur, which were the terms in 
c. 190 2  C/C/19 17. That c. 307 today is c. 1643. Moreover, when discussing 
the text of c. 307 (now c. 1643), it was suggested that it could be worded 
differently, but this proposal was not successful: "causae de statu person
arum, haud exclusis causis de coniugum separatione, transeunt in rem iu
dicatam ad normam can. 297 ,  salvis casibus et effectibus de quibus in 
can. 308." This latter canon would then become c. 1644 of the current legal 
text. The consultants were against the idea that causes becoming ad
judged matters, according to the current c. 1641, could become so with 
the proviso of the cases and effects established in what would be the new 
C. 1644. 

The intent of the consultors, after what has just been indicated, is 
categorical: there is no room for conditions or limits on the absolute de
nial, because causes concerning the status of persons cannot, in any case, 
become an adjudged matter. However, in view of these attitudes, barring 
any limitation, there is no avoiding c. 1644, which indeed authorizes a new 
proposition of the cause at any subsequent time if new and grave evidence 
and arguments are adduced and presented before the admission of the 
new cause. The letter of the norm is not always clear. Nor is the intent of 
its drafters clear about when they had to write the canon, when the con
text and other legislative areas warn that that letter of the law is not pre
cise in its expression, or its drafters did not achieve what they intended, 

1. Cf. Comm. 1 (1979), pp. 155-157. 
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given that they themselves, in other norms, indirectly limited, through an
other procedural instrument (the duly-founded nova causae propositio), 
what they wished to demonstrate with the drafting of a legal text that they 
attempted to present as if it did not have gaps. In our opinion, on that oc
casion, after that proposal was considered, a magnificent opportunity was 
missed to eliminate a long-standing confusion that should have been clari
fied in the new canonical text. 

3. Perhaps they felt the weight of canonical tradition that began with 
Gratian. From a juridical point of view, he still had a conception of the res 
iudicata as iudicialis deffinitio, which led him to then formulate one of 
the first contributions regarding dual conformity as a formally preclusive 
fact creating the adjudged matter. Nonetheless, he formulated certain ex
ceptions to the irrevocability of the iudicatum, which was derived from 
deceit because it was the cause of a deceptive result experienced by the 
judge. There was also the case of the judgment issued against the provi
sions of law, which brought about the duty to overturn it for the judge 
who pronounced it and his successors, once they became aware of said il
legality. 

Muselli2 has devoted a thorough study to the consideration that the 
adjudged matter had throughout the history of canon law. Here we will 
highlight some details we believe to be essential for this commentary, 
taken from some of our reflections3 on the work of this author, written 
some time ago. As time went by, decretists and decretalists found juridical 
situations arising from final judgments that deserved to be tried anew, as 
occurred with causes dealing with spiritual matters, inasmuch as any in
justice could harm them. The same thing occurs with criminal matters, es
pecially when the judgment is excommunication. Maintaining an evil 
resulting from an unjust judgment is perceived to originate a periculum 
peccati. In matrimonial matters, the perpetual revocability of the judg
ment because of the periculum animae is also sustained. 

Canonical doctrine of the 13th century attempted to teach an organic 
theory of the judgment and of the iudicatum, but in turn it tries to extend 
this discipline to all those causes, such as those related to baptism and 
holy orders, in which it warns that an unfair judgment can result in a peri
culum animae. However, there were enough decretals that attempted to 
reinforce the iudicatum and to limit exceptions. Nonetheless, further on it 
is noted, and the work of Lancelotti confirms, that the concept of the iudi
catum is devalued in canon law and that the position of doctrine, which 
commonly reflects usual practice, is casuistry and given to an increasingly 
extensive enumeration of the exceptions to the adjudged matter, among 

2. Cf. L. MUSELLI, fl concetto di giudicato nelle fonti storiche del diritto canonico (dalle 
origini al XVII0 secolo) (Pad ova 1972). 

3. Cf. C. DE DIEGO-LORA, "Del pasado al futuro de la 'res iudicata' en el proceso can6nico," 
in Ius Canonicum 13 (1973), especially pp. 195-204. 
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which judicial causes on benefits are even indicated. Writers such as Scac
cia and Decio will come to maintain, perhaps in an attempt to find a doctri
nal logic in what is observed to occur in judicial practice, that it is enough 
to know that the judgment may be unfair, because no unfair judgment may 
become an adjudged matter. 

A valid way of avoiding the consolidation of an unfair situation 
would later come to be, apart from the direct invocation to the Pope, turn
ing to the Roman Rota in order to prevent the judgment considered unfair 
from being executed. In subsequent evolution, the Rota was even turned 
to for a new review of the case, even if it was a summary examination of 
the facts, for the purpose of deciding if it the adjudged matter should be 
confirmed as lawful or if, on the contrary, full reinstatement was appropri
ate. In practice this position came to mean nothing but an absolute denial 
of the change to an adjudged matter, which, generally, was what was tradi
tionally recognized in spite of the abusive use being made of its excep
tions. 

To be precise, CJC/19 17 in this way dispensed with the expression 
ratio peccati, as it also dispensed with the spiritual or criminal nature of 
the cause, for the purposes of indicating exceptions to what today we call 
the material adjudged matter. The adjudged matter, according to CIC/ 
19 17, occurs in all cases, in all canonical processes, if the judgments pro
nounced therein fit into any of the criteria of c. 1902. There is no adjudged 
matter only for cases on the status of persons, according to c. 1903. But, 
according to this same canon, there will not be an adjudged matter if a 
new cause is proposed in order that new grave reasons or documents be 
presented. If they are not presented, even if the CJC/19 17 does not express 
it as clearly as it is stated here, there will also be an adjudged matter for 
definitive final judgments on the status of persons. 

The remaining causes, on the other hand, will produce an adjudged 
matter in their final definitive judgments, albeit limited by the extraordi
nary recourse restitutionis in integrum, necessarily based on specific 
cases enumerated in c. 1905 CJC/1917. We have also indicated that every 
definitive judgment is still indirectly in danger of a possible hypothetical 
plaint of nullity, which must be lodged within the lawful term if exercised 
as an action, although as an exception, this nullity, if irremediable, can be 
perpetually claimed as any exception (cc. 1667 and 1893 CJC/1917, in this 
way parallel to cc. 1492 § 2 and 1621 of the current Code). 

The system of the CJC/19 17 has been basically transplanted, with 
only minor variations, to the procedural system of the Code of 19 83. With 
respect to causes on the status of persons, the absolute principle of deny
ing the adjudged matter, provided in c. 1643, finds the compromise offered 
in c. 1644. By virtue of this canon, a contrario sensu, definitive and final 
judgments pronounced in causes on the status of persons will become 
adjudged matters provided that new grave arguments or evidence are not 
furnished in a new proposition of the cause, and also presented to the 
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tribunal within the established legal time limit. That nova causae proposi
tio, however, cannot be admitted by the tribunal because the exceptio rei 
iudicatae operates. 

4. The last issue presented here is that of determining what is under
stood by "causes on the status of persons," subject to the special juridical 
treatment provided therefor in cc. 1643 and 1644. On April 8, 19 41, the 
CPI4 implied that causes on matrimonial separation were included in said 
causes. No doubt ever arose regarding cases dealing with the sacred bond 
of marriage, the bond of holy orders, or on religious profession. The inclu
sion of cases on the separation of spouses, now contained in c. 1643, has 
been nothing more than a consequence of the previous response, but it 
was also an opinion shared by the authors.5 Some writers also include 
criminal matters among these cases. Apart from the fact that they are not 
causes on the status of persons, in our opinion, they do not need judicial 
reasons with new and grave arguments or evidence for an unfair judgment 
that achieved finality to be rendered ineffective. Fundamentally, the insti
tution of the remission of a penalty grants the competent authority of the 
Church broad power to remedy possible injustices in criminal matters, 
among other things. 6 

However, it seems that there is a profound difference between these 
types of cases, although they all deal with the status of persons. We be
lieve, strictly speaking, that special treatment of causes on the status of 
persons has always had a rationale justifying it. It is, above all, the ratio 
sacramenti, more than any other reason, that can reasonably provide a 
basis, against the efficacy of the adjudged matter, for a new trial to be is
sued in the new proposition of the cause, no longer on the closed defi
nitive judgment, but on the validity or nullity of the sacrament, be it 
marriage or holy orders, in the light of new arguments or evidence that 
were not before the judge or tribunal when the previous judgment was 
pronounced. Therefore, in the new proposition of the cause, there is an at
tempt to form a new trial on that human act that left or, on the contrary, 
did not leave an internal imprint of the reality of the sacrament on those 
faithful who figured in said act before the Church. 

In judgments declaring the nullity of holy orders apparently re
ceived, or of the marriage entered into by parties who publicly appear as 
spouses, the validity of what already occurred is declared valid, then null. 
The judicial verification of juridical realities that are stronger than the 
wills of the spouses in the litigation is proclaimed by the judgment erga 
omnes. It is a matter of deciding on something sacred that has occurred or 
has not occurred, but whichever is the case, something that is permanent, 

4. Cf. AAS 33 (1941), p .  173. 
5. Cf. E.M. CAMPOS DE PRO, "La cosa juzgada en el C6digo de 1983," in Excerpta e 

Dissertationibus in iure canonico 4 (1986), p. 492. 
6. Cf. J. ARIAS, commentary to Lib. VI, part. I, tit. VI, in CIC Pamplona. 
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decisive for the interested parties and for the Church, unchangeable in 
view of any will that would desire, motivated by self-interest, to obtain a 
suitable or desirable result. Once the statements of will contained in these 
definitive judgments acquire finality, the juridical reality that is declared 
cannot be changed at the will of the individuals. 

Causes on religious profession, however, even if they affect the sta
tus of persons, and it is a matter of resolving matters arising around the 
sacred bonds of profession, appear as objects of litigation that does not 
have that transcendence possessed by the protection of the sacramental 
reality. In any event, it would be the ratio peccati, the health of the soul, 
that would be in danger. However, in these cases, the health of the soul de
pends on more than the objective reality submitted to the process, on the 
attitudes and temperaments of the litigants. In these cases, procedural 
guarantees that are commonly found in the canonical process for verifica
tion of the truth and in order to guarantee the stability of juridical situa
tions proclaimed by the judgment seem sufficient to protect this type of 
goods that bear a relationship with the person and their juridical
canonical statute. To our understanding, it would be sufficient for the ulti
mate protection of the truth, when it is believed that this truth was not 
faithfully set forth in the judgment, to use the recourse of full reinstate
ment, pursuant to the criteria regulated by c. 1645. However, given the re
sponse of the CPI mentioned above, judgments pronounced on this 
procedural object, which refer to the status of persons, could today also 
be subject to the occurrence of new, grave arguments or evidence of the 
nova causae propositio. 

The same thing occurs with judgments pronounced in causes on the 
separation of spouses, be it the so-called perpetual separation (c. 1151 § 1) 
or the temporary separation (c. 1153 § 1). All these judgments are deci
sions on the object of the process lacking stability, which is revocable by 
nature, and even by agreement, between the separated spouses ( cf. 
c. 1155). To our understanding, even if the judgment on the separation of 
the spouses acquires finality pursuant to the criteria of c. 1641, that effi
cacy cannot be said to be definitive regardless of whether or not we de
scribe the judgment as definitive, in accordance with the concept of 
c. 1607,  because it was pronounced in the case in chief. The will of the in
nocent spouse in favor of a resumption of conjugal life ( c. 1155) is suffi
cient for them to again live as a married couple without a suspension of 
any of its effects. There are also cases of separation that bring about judg
ments the effects of which can cease ( c. 1153 § 2). 

These judgments, therefore, as long as the spouses live, will always 
be pending an event that can render them ineffective. They are not limita
tions outside of the object of the litigation, inasmuch as the limits of the 
adjudged matter on these cases depend on the revocable nature of said 
object of litigation. Therefore, it is the matter under litigation that, by its 
very nature, makes the efficacy of the judgment transitory. 
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Only when the spouses accept the judgment of separation that 
achieved finality, and this separation was pronounced without being con
ditional on any cause of cessation, if either of them, on his or her own ini
tiative against the will of the other desires that the final judgment (that we 
can call definitive only according to c. 1607 ), be revoked or amended in 
any of its parts, he or she may seek it through the nova causae propositio 
of c. 1644, presenting new and grave arguments or evidence. Thus this 
could be the basis for full or partial revocation of that judgment the effi
cacy of which could only be extinguished, in principle, by the mutual will 
of the spouses. 
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1644 § 1 .  Si duplex sententia conf ormis in causa de statu per
sonarum prolata sit, potest quovis tempore ad tribu
nal appellationis provocari, novis iisque gravibus 
probationibus vel argumentis intra peremptorium 
terminum triginta dierum a proposita impugnatione 
allatis. Tribunal autem appellationis intra mensem 
ab exhibitis novis probationibus et argumentis debet 
decreto statuere utrum nova causae propositio ad
mitti debeat necne. 

§ 2. Provocatio ad superius tribunal ut nova causae pro
positio obtineatur, exsecutionem sententiae non 
suspendit, nisi aut lex aliter caveat aut tribunal ap
pellationis ad normam can. 1 650 § 3 suspensionem 
iubeat. 

§ 1. If two conforming judgements have been given in cases concerning 
the status of persons, recourse to a tribunal of appeal can be made at 
any time, to be supported by new and serious proofs or arguments 
which are to be submitted within a peremptory time-limit of thirty 
days from the time the challenge was made. Within one month of re
ceiving the new proofs and arguments, the appeal tribunal must de
clare by a decree whether or not a new presentation of the case is to 
be admitted. 

§ 2. Recourse to a higher tribunal to obtain a new presentation of the case 
does not suspend the execution of the judgement, unless the law pro
vides otherwise or the appeal tribunal orders a suspension in accor
dance with can. 1650 § 3. 

SOURCES: § 1: cc. 1903, 19 89 ; PrM 217 , 218 § 2; SN can. 430 ; CM IX § 1 

CROSS REFERENCES: cc. 1438-1439 , 1444 § 1,2°, 1513 § 1, 1628, 1630 
§ 1, 1632-1633, 1634 § 2, 1638-1643, 1650, 1677 
§ 3, 1682 § 2, 1683-1684 

C OMME NTARY ------

Carmelo de Diego-Lora 

I. The new presentation of the cause 

Paragraph 1 of the canon uses the terms nova causae propositio and 
regulates an extraordinary recourse against a definitive judgment pro
nounced in causes on the status of persons, once they acquire force. The 
provision of this canon tempers the absolute negative principle of c. 1643 
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(vide the introduction to tit. IX and the commentary on cc. 1641-1643). 
Relating this latter canon to c. 1644, we can state: definitive judgments in 
causes on the status of persons, when they come into force by dual con
formity, produce an adjudged matter, provided that they are not chal
lenged through a special recourse of the new proposition of the cause, 
necessarily based on new and serious proofs or arguments. 

All the reasons and evidence that were set forth in the previous pro
cess, which ended in dual conformity of the judicial resolutions, have al
ready been considered. This is because all these elements were submitted 
to the just decision of the tribunals that were pronounced on the same ob
ject of litigation and the same cause of action between the same parties. 

According to the letter of the canon, two conforming judgments are 
required. However, when it is a process concerning the nullity of marriage, 
the judgment of which was pronounced in favor of nullity in the first in
stance, for it to acquire force, it is enough that the appellate tribunal pro
nounce a decree of confirmation (c. 1682 § 1). This second resolution, if it 
conforms to the judgment of nullity, produces the force of an adjudged 
matter characteristic of the two conforming judgments, as well stated in 
C. 1684. 

For this new proposition of the cause, the presentation of new fac
tual information of an acknowledged gravity will be needed. This is due to 
the fact that the new claim is not directed to the tribunal in order that it 
issue an opinion on the illegality or the injustice of the final judgment that 
is now being challenged. Rather, this new hearing and proceeding that is 
sought through the new presentation will discuss this new serious factual 
information that was not taken into account in the judgment now being 
challenged, nor could it have been, in that it was not part of the prior pro
ceeding. This justifies a review of what had already been decided. 

For this reason, this new presentation of the cause, unlike what is 
characteristic of any type of recourse, dispenses with any indication of a 
time limit for its presentation. As the legal text expressly states, potest 
quovis tempore ad tribunal appellationis provocari. It simply depends 
on the time at which these new and serious arguments or reasons come to 
the challenging party. In view of these arguments or reasons, said party, by 
believing that said information can objectively raise doubts about the cor
rectness of the judgment that acquired finality, decides in favor of a new 
presentation of the cause. 

The distinction between the new presentation of the cause and any 
other recourse, and particularly the appeal, seems obvious. The canon cer
tainly provides that the new proposition must be lodged before the appel
late tribunal, but the attribution of competence to this tribunal does not 
mean that it is an appeal. Rather, it is a new claim with certain external el
ements that are the same as those of the appeal, but these similarities do 
not affect the nature of the recourse, which in the case of a new presenta
tion, acquires substantially unique and different characteristics. 
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2. Characteristic elements coinciding with the appeal 

c. 1644 

a) The canon provides that a new proposition of the cause is lodged 
before the appellate tribunal. Appellate tribunal should be understood as 
the court that pronounced the second judgment of nullity of marriage con
forming with the first, and in the case of a first judgment of nullity of mar
riage confirmed by decree, according to the appeal of c. 1682 § 2, the 
tribunal competent for the new presentation of the cause will be the court 
that is higher than this latter tribunal. 

Canon 1632 § 1 provides, in the absence of any express indication, 
which courts are the appellate tribunals: those described in cc. 1438 and 
1439 .  Moreover, taking into account that this new recourse is presented 
for a review of two conforming judicial resolutions pronounced in two dif
ferent instances, normally this latter appellate tribunal will be the TRR 
pursuant to the provisions of c. 1444 § 1, 2°. An exception would be in lo
cations, such as Spain, in which there is an organic and procedural privi
lege law by virtue of the mp Nuntiaturae Apostolicae on October 2, 1999 1 . 
Its art. 38 § 1 establishes the competence of the tribunal of the Rota of the 
Apostolic Nunciature of Madrid, in a subsequent instance, including in 
causes already tried by the Rota if a new proposition thereof is required 
(art. 37, 1, c.). 

b) Another element apparently common to these recourses is the 
fact that, in both cases, since they are ref erred to the appellate tribunal, in 
practice, the new presentation of the cause, once the admission procedure 
takes place, is understood to be subject to the procedural norms of the ap
peal. 

Canon 1644 says nothing in this regard. From a procedural point of 
view, its § 1 is only concerned with regulating the admission procedure. 
However, in the coetus of the consultors, when they were discussing c. 308 
§ 1, the antecedent of the current 1644, it was proposed that the words ser
vatis normis de processo summario should be deleted from its text, 
which indicated the procedure to be followed. This was because § 2 of the 
same canon, however, was already ref erring to c. 296 ( novus )-the ante
cedent of the current c. 1640, which regulated the appellate procedure, 
which is merely the procedure for the first instance, with necessary adjust
ments. This proposal received the unanimous approval of the consultors. 

Nonetheless, surprisingly, they then proposed a change to § 2 of the 
canon, which was accepted. The wording of the amended text was exactly 
the same as 1644 § 2. Thus that direct reference to the appellate procedure 
in the first draft of the canon was deleted. 2 However, in our opinion, the 
current § 2 of the canon now contains at least an implicit reference to the 
appellate procedure. But the discussion we just mentioned demonstrates 

1. Cf. AAS 92 (2000) pp. 5-17. 
2. Cf. Comm. 1 (1979), pp. 157-158. 
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above all that the intent of the drafters of the CIC was to make the proce
dure to follow in the new presentation of the cause the appellate proce
dure, as set forth in the current c. 1640. 

In accordance with this opinion, evidence may be added in the new 
presentation of the case. This evidence would of necessity have to deal 
with new and serious arguments or evidence which justified the admis
sion of the cause. Moreover, any persons opposed to the new cause pre
sented, may also furnish any claims or evidence discrediting or denying 
that the arguments or evidence furnished as justification for the new 
cause of action is new or serious. 

Canon 1640 provides that the joinder of issues must be formulated in 
accordance with cc. 1513 § 1 and 1639 § 1. This is equivalent to stating that 
the new joinder of issues must be expressed according to the first formula
tion of the issues proposed by the judge or tribunal of first instance, which 
must also be expressed in processes on the nullity of marriage, if more 
than one cause of nullity is set forth, pursuant to c. 1677 § 3. What should 
be stressed is that this first formulation of the issues will then be the for
mulation that is drafted in the appeal, so that the court may decide if the 
judgment under appeal must be upheld or overturned in full or in part. 

In this context, the similarity between the appeal and the new propo
sition of the cause seems obvious. However, that similarity is still more ap
parent than real. This is because, in fact, the object of the proceedings, the 
causa petendi and the subjects of the matter are the same in the first in
stance as in the second or subsequent action in which the double confor
mity occurred, and the same thing happens in the new proposition of the 
case.In a new presentation of the case, although the three identities of the 
previous judgments are the same, because of dual conformity, the ad
judged matter, a new factual element (new and serious arguments or 
proofs), must be introduced. This new factual element, without altering 
the petitum of the complaint nor the cause of action, claims new knowl
edge of the case disputed by the judge or tribunal and a new opinion that 
must be issued in order to again decide if the final definitive judgment de
serves to be upheld or reversed, in view of the new and serious arguments 
or proofs. These new factual elements, arising in a case that was already 
definitively resolved, serve as the basis for a review of what has already 
been tried without the need for an change to the structural assumptions 
in which the various instances of that first process were set forth and on 
which the prior conforming judicial resolutions were based. 

c) Due to the foregoing, the final definitive judgment submitted to 
the review of a new presentation of the cause can be upheld or over
turned. If it is reversed, the adjudged matter is rendered completely inef
fective, as can occur with the judgment of an appeal. 

Thus we have either one more confirmation of the final definitive 
sentence, by which this judgment is still protected by the force of an 
adjudged matter according to cc. 1641 and 1642 , due to the judgment 
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pronounced in the new proposition; or a reversal. In this case it could 
even entail beginning all over with subsequent appeals, until the judgment 
pronounced as a result of the new proposition of the cause acquires dual 
conformity resulting from the respective appeal. 

In this latter regard, the judgment pronounced in the new proposi
tion of the cause still has the appearance of a judgment reversing the pre
vious judgment pronounced in the appeal. However, the new and serious 
arguments or proofs that were the basis for the review will still influence 
this judgment on the new presentation of the cause. Any subsequent in
stances that may take place in connection with a judgment of reversal 
pronounced in a new presentation of the case, even if they refer to the 
original object of the process and cause (or causes of action), must be 
judged only from the perspective of new and serious arguments or proofs, 
the bases of the admission of the new proposition of the cause and deter
mining factors throughout its future procedural development. 

3. Characteristic elements in the differences between appeals 

a) In the first place, the greatest characteristic element of the appeal 
is the indication of a time limit for its lodging (c. 1630 § 1) and the subse
quent time limit for it to be pursued or formalized ( c. 1633). In turn, the 
appeal is lodged before the same judge or tribunal that pronounced the 
judgment under appeal. The formalization of said appeal, however, takes 
place before a higher judge or tribunal, within another time limit. 

The new presentation of the cause is not formulated before the judge 
or tribunal that pronounced the judgment or confirming decree, but be
fore the higher tribunal itself (cc. 1632 and 1644 § 1). Therefore, in this re
course it is not appropriate to ref er to the duty of the lower court to send 
the acts to the higher court ( c. 1634 § 2). This is because this transfer is 
not done in the new proposition, but rather only if the competent tribunal 
requests that those acts, that is, the copies of the acts, be sent to the tribu
nal that confirmed the newly challenged judgment. 

Last, the new proposition of the cause can be lodged at any time, 
without being subject to any time limit. This characterizes it as an extraor
dinary recourse, which also rests on the fact that it is based on new and 
serious arguments or proofs. In fact, this type of challenge will depend on 
the will of the appellant, but also on the existence of the serious and new 
proofs or arguments on which the new proposition can be based. 

b) The appeal is a recourse that is lodged against a judgment lacking 
force. Therefore, this recourse does not go against the adjudged matter, 
which has not yet occurred. The new proposition of the case, however, is 
against a definitive judgment on the status of persons once it has acquired 
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finality by dual conformity. Thus the adjudged matter occurs, which the 
new presentation of the case tends to render totally ineffective. 

c) In order to have standing to appeal, one merely needs to be a party 
to the case, specifically, the party prejudiced by the judgment ( c. 1628). 
This position is not sufficient to go against an adjudged matter produced 
by dual conformity of judgments. In order to file such a recourse, it is nec
essary to adduce and present the new and serious arguments or proofs 
that were not furnished or, therefore tried in the prior proceeding, the ad
judged matter effect of which will be reviewed in the new presentation of 
the cause. 

d) The admission of the appeal by the tribunal that pronounced the 
judgment being challenged is a simple act that is formalized with a decree 
of admission, once it is verified that it has been lodged by the party preju
diced by the judgment being challenged, and at the same time it is verified 
that it has been lodged within the time limit established by law. 

On the other hand, the admission of the nova causae propositio re
quires that the person who lodges it must, within a term of thirty days, set 
forth the new proofs or arguments without which the recourse is impossi
ble. But not only must the party present it, he or she must also furnish 
proof of those new and serious facts, because otherwise the new com
plaint would be dismissed in limine litis due to a lack of the necessary 
fumus boni iuris (c. 1505 § 2, 4°). 

e) In the appeal, the tribunal will immediately admit the recourse, 
which will proceed in that court due to the simple fact that it is invoked by 
the office of the higher judge to review the judgment being challenged, at
taching a copy thereof and an exposition of the reasons for the appeal 
(c. 1634 § 1), on which the appellate tribunal is not pronouncing at that 
time.The tribunal before which the new proposition of the cause is lodged 
has another time limit of thirty days to issue its decree of admission in 
which it must issue a prima facie opinion as to whether the new cause 
seems to be based on new and serious arguments or proofs. 

This preliminary and provisional hearing by the court regarding the 
adduced and presented new and serious arguments or proofs requires a 
preliminary act, in the style of a preliminary hearing which is mentioned in 
c. 1644 § 1, but not enough. In this preliminary hearing, it would be appro
priate to hear at least the defender of the bond if they are processes on the 
nullity of marriage or of holy orders, in order that he report on the opinion 
warranted by the facts, with regard to their newness or seriousness, on 
which the petition for a new proposition is based. Garcia Failde3 describes 
it as a special preliminary hearing, which is initiated, by the party seeking 

3. J.J. GARCIA FAILDE, Nuevo Derecho procesal can6nico (Salamanca 1984), p. 242. In a 
similar sense, cf. J.M. IGLESIAS ALTUNA, Procesos matrimoni ales can6nicos (Madrid 1991), 
p. 213. 
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a new proposition, with a short brief, in which the new evidence and rea
sons must be adduced and explained, which is given to the other party, if 
he or she appears, and to the defender of the bond and the promoter of 
justice, if they intervene, in order for them to respond within the time limit 
indicated for this purpose. Whatever is necessary for the exposition of the 
evidence offered is furnished, and the result is reported to those partici
pating in the cause, in order for them to state, within the term provided, 
whatever it is in their interests to state. Then the appellate procedure is 
followed. In any event, in our opinion, said preliminary hearing must take 
place within this second time limit of thirty days, established by c. 1644 
§ 1, in which we understand that the court must pronounce the decree of 
admission or the denial of the new proposition. Giving these acts prior to 
the admission a longer time limit would prejudice the proper administra
tion of justice, always in conflict with the slowness of the process. 

f) Every appeal, together with the common in devolutivo effect of 
sending the proceedings to the higher court, necessarily possesses a sus
pensive effect. Canon 1638 is quite meaningful in this regard, inasmuch as, 
according to c. 1650 § 1, only judgments that have become adjudged mat
ters can be executed. However, there are certain conditions on these ab
solute norms, which allow provisional execution, but they must be 
specifically provided in the proper canon law, as shown in c. 1650, not 
only in that same § 1, but also in §§ 2 and 3. 

Canon 1644 § 2, however, sets forth some principles that radically 
conflict with and invert the rules just described: the new presentation of 
the cause does not suspend execution of the judgment. And this is for a 
strong reason, inasmuch as there is an adjudged matter and it merits exe
cution. However, it also has some provisos, an about face from what was 
indicated in c. 1650. If law expressly establishes otherwise, or in the opin
ion of the appellate tribunal, taking into account the probable basis for the 
challenge, it is feared that if execution is not suspended irreparable harm 
will be caused. In this case, the court can choose to make suspension con
ditional on the furnishing of a guarantee. 

By way of an example, it is sufficient to consider the effect that dual 
conformity of judgments, or a judgment of nullity of marriage ratified by 
decree, has on the status of the spouses ( c. 1684), in order to understand 
indeed how difficult it will then be if a new proposition of the cause to 
brings about that exceptional suspension of execution. This could only be 
prevented by a prohibition on entering into a future marriage, included in 
the judgment or decree of confirmation of nullity, or established by the 
local Ordinary. But this suspension of the effect does not find its raison 
d'etre in the fact that suspension of the effect of c. 1684 § 1 is being re
quested. Rather it comes from the prohibition imposed by the veto, the ju
ridical nature of which is not strictly procedural, even if it is ordinarily 
adopted in the process, and which would also affect both spouses. Its 
basis does not lie in whether or not the final judgment is executed, but in 
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reasons of public order, and for the sake of the salvation of souls, regard
less of the judgment itself in its reasoning and pronouncements. 

g) Once a judgment is challenged in an appeal, a new ground cannot 
be admitted, not even for a useful accumulation of grounds, according to 
c. 1639 § 1. It is true that c. 1683 authorizes, for causes on the nullity of 
marriage, an exception, adducing in the appeal a new ground for nullity. 
Nonetheless, this is allowed for the sake of judicial economy, although 
c. 1683 ensures that the new ground or grounds, adduced in the appeal, 
are not added thereto or in any way confused therewith. In order to 
achieve this, it provides that the appellate tribunal may admit the new 
ground, but it must treat it as completely distinct from those previously 
claimed. This is because it will judge this ground as a court of first in
stance, and therefore cannot assume it to be a new reason for the appeal. 

The new proposition of the cause is a request for review based on 
new and serious arguments or proofs. Its joinder of issues, like that of the 
appeal, is merely whether the previous judgment is upheld or reversed in 
full or in part. While in the appeal, there is a new hearing by the higher 
court on the previous judgment in connection with the same procedural 
elements and facts that were furnished at the first instance, (barring some 
evidence that may be presented for a limited purpose pursuant to c. 1639 
§ 2 and 1640), in the new proposition of the cause, that confirmation or re
versal of the prior judgment will be declared according to the point of 
view that must be employed in approaching the object of the process that 
was already decided and its cause of action. The newness and seriousness 
of the arguments or evidence that have been used as the reasons for its ad
mission by the competent appellate tribunal must be particularly taken 
into account. 

These differences led Campos de Pro to maintain the following: 
"Based on the foregoing, we can conclude that it is an exceptional re
course that is based on the ratio sacramenti, which takes the form of a re
view proceeding." 4 Recently, Carlo Gullo,5 has stressed the rationale for 
the new presentation of the cause as the good of the soul and the ratio 
peccati. However, it should be born in mind that since the very beginnings 
of this recourse, which is exceptional as well as extraordinary, the idea 
has been that a new examination of a judicial decision in a case that has 
already been definitively resolved with finality should only be granted for 
very well-founded reasons. This is because said decision must have the 
force of law, given that its truth and justice had a favorable presumption 
from the start in view of the procedural method used. To maintain other
wise could cause extremely grave harm, personally as well as socially. 

4. E.M. CAMPOS DE PRO, "La cosa juzgada en el C6digo de 1983," in Excerpta e 
Dissertationibus in iure canonico 4 (1986), p. 514. 

5. Cf. C. GULLO, "La nova causae propositio, "  in Il processo matrimoniale canonico 
(Vatican City 1986), p. 369. 
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This is due to the fact that the status of persons cannot be exposed to un
ending uncertainty, nor can the obligations and rights inherent to said sta
tus continue to permanently depend on human caprices, or on any threat 
or claims that may arise as a result of vendictive attitudes or at least the 
fruit of vindictive passions that are not always easy to satisfy. 

4. New and serious evidence or arguments 

The new proposition of the case must be based on new and serious 
proofs or arguments. If the proofs or arguments are not adduced, if they 
are not then presented, the new cause cannot be admitted by the tribunal. 
The confirmation, or, on the contrary, the reversal of the definitive, final 
judgment, after dual conformity, on the status of persons, which is what 
constitutes the dubium of this challenge, does deal with the same object 
of the process that was already decided according to the same cause of 
action between the same litigants. That object, however, is somewhat 
changed by the view that will emerge from the new proofs or new argu
ments adduced. 

For the court to consider the review, it must make a new assessment 
of the evidence and the cause of action. Either the evidentiary weight and 
the strength of conviction will be taken into account by themselves, which 
would lead to a clear definition of the newness and of the seriousness by 
which they influence the solution by which the cause was already re
solved, or the new evidence and arguments will complete and clarify the 
information that was already decisive for the solution reached, providing 
new points of light for a better knowledge of the truth surrounding the ob
ject of litigation. Naturally, the court may also find that they lack any real 
significance to change what was already decided with finality. 

In fact, from the same moment in which the libellus that originates 
the new cause is admitted, doubts are being raised about whether said ev
idence or arguments influence the pronouncements of the judgment being 
challenged. This is the only issue that needs to be decided again by the ap
pellate tribunal when considering the meritum causae. As Garcia Failde 
has indicated, unlike full reinstatement, which requires two pronounce
ments, (if the decision reverses the judgment being challenged, an iudi
cium rescisorium, and then another on the meritum causae), in the new 
proposition of the cause, "it is obvious that the judicial decision that de
cides the merits of the case, handled and settled in review, is submitted to 
the same challenge procedures as those to which it would have been sub
mitted if the cause were heard in an ordinary appeal process." 6 Of course, 
this must be accepted purely and simply from a formal, external point of 
view, because, as to the substance of the process, the new and serious 

6. J.J. GARCIA FAILDE, Nuevo Derecho . . .  , cit., p. 242. 
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evidence and arguments require from the court a new assessment of those 
objective facts, which would not figure in an ordinary appeal. 

In this challenge, the problem essentially revolves around the nature 
and scope of the new evidence and arguments that can serve as a basis for 
a new presentation of the cause. As far as we are concerned, we have al
ways maintained that this challenge, which we have been describing as ex
ceptional and extraordinary, is a review of the final definitive judgment 
with information based on facts outside of the process that had previously 
been heard and decided, which could not be taken into account by previ
ous courts that at various instances pronounced their fully conforming 
judgments. 

From this point of view, we believe that our position is more in keep
ing with a particular doctrine set forth by the TRR. This occurs, for exam
ple, with the decree c. Palestro, of July 2, 19 86,7 which held that mere 
criticisms made against the preceding judgment were not new and serious 
arguments. According to the decree c. Ragni, of February 18, 19 86,8 le
nient statements of the bishop expressing opinions that were already 
taken into account and rejected in prior judgments, and criticism formu
lated against pronouncements of the judgment, by the advocate of a party 
or by an expert are not new and serious arguments either. The same doc
trine is set forth in the decree c. Pinto of May 30, 1986,9 which deems that 
an expert opinion by a party, made to uphold the position of one of the 
spouses and not pro rei veritate, could hardly be considered a new and se
rious argument. Likewise, in an interlocutory judgment, c. Stankiewicz, of 
November 22, 1984, 10 stated that evidence and arguments must be under
stood as any type of legitimate evidence, but that those already exhibited 
in preceding instances are not. This made it clear that this challenge can
not be confused with an appeal. 

However, we also find a different doctrinal position in other deci
sions of the TRR. This occurs, for example, with the decree c. Faltin, of 
April 10 , 19 87, 11 which deemed extrinsic new and serious elements to be 
unknown documents and other evidence, and intrinsic new and serious el
ements to be a distortion of the facts or serious procedural defects, also 
included in this category a manifestly erroneous interpretation of laws 
regulating the institution of marriage. Along the same lines, another de
cree, c. Fiore, of November 29 , 19 87, 12 found that new and serious argu
ments were an erroneous application of substantive and procedural law, 
as well as a distortion of the facts. 

7. Cf. Il Diritto ecclesiastico 97 (1986), Parte II, pp. 487- 494. 
8. Cf. ibid., pp. 308-311 .  
9 .  Cf. ibid., pp. 289-293. 

10. Cf. Monitor Ecclesiasticus 113 (1988), pp. 320-327. 
11 .  Cf. Il Diritto ecclesiastico 99 (1988), Parte II, pp. 29-37. 
12. Cf. ibid., pp. 452-461. 
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In keeping with this second position, Gullo13 maintains that it is com
mon knowledge that the concept of new and serious arguments or evi
dence must not be deemed limited to a material newness in the argument 
or evidence presented. Therefore, doctrine generally admits as new and 
serious elements an obvious error of law, a distortion of the facts, serious 
procedural defects, and even believes that the very arguments intrinsic to 
the decision can be taken into account. 

In our opinion, if said position is accepted, the nova causae proposi
tio would become, ( contrary to the exceptional nature with which it is 
presented in c. 1644, as was its precedent, c. 1903 CIC/1917), simply a 
third instance against the conformity of two judgments pronounced in a 
different grade of hearing. Therefore, the need required by c. 1644 to ad
duce and present new proofs and arguments would be reduced to a purely 
rhetorical legal demand. 

Subjecting again to a new trial what has already been decided with 
dual conformity, that is, after the judicial decision has acquired the finality 
generated thereby, making use of the same elements that were already 
considered by previous tribunals, would mean subjecting the stability of 
the canonical procedural system to a painful test. This would cause harm 
to the parties themselves, who deserve to have the rights offered by a final 
judgment respected, and to ecclesiastical society itself, which would be 
deprived of a formally declared truth that was nonetheless reached 
through a method of investigation to discover the material truth that no 
other method can guarantee as the judicial process can. 

Only when new evidence and proofs, which were unknown and not 
considered by the previous courts, allow a suspicion, and then verify, that 
the divine law was violated, would a new presentation of the cause and a 
reversal of those conforming judgments be justified. 

If this situation were always threatening, without being subject to 
any time limit for presentation, through the challenge of a new procedural 
instance, it would open a new area for rash litigants, suitable for unsatis
fied parties, who are no longer acting within their rights and legitimate 
interests, but rather from their desires to win, to tirelessly upset the so
lemnity and efficacy of the canonical procedural system by making use of 
the very judicial organization of the Church. 

Therefore, lastly, we would dare to suggest that the TRR, for the sake 
of unity of jurisprudence in the Church (PB, 126) should finish drawing 
the line between the area that belongs to its competence, as a court of in
stance, and what can belong more appropriately, for due correctness, 
sanctions, or rectification, to the sphere of vigilance entrusted to the Sig
natura.14 In our opinion, within the sphere of the Signatura belong those 

13. Cf. C. GULLO, "La nova causae . . .  ," cit., p. 377. 
14. Cf. c. 1445 § 3, 1° and PB 124,1°. 
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erroneous pronouncements resulting from alleged conduct by judges or 
courts warranting disapproval or other disciplinary sanctions, or cases in 
which it becomes evident that a judicial decision that is no longer appeal
able was based on opinions or ideologies that are not in accordance with 
Christian anthropology or the canonical doctrine of marriage. That would 
lead to nullities ex officio of those judgments, which would again open the 
way for an ordinary judicial instance to proceed to a just resolution of the 
particular case before the competent court of justice. 
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1645 

CAPUT II 

De restitutione in integrum 

CHAPTER II 

Total Reinstatement 

§ 1. Adversus sententiam quae transierit in rem iudica
tam, dummodo de eius iniustitia manifesto constet, 
datur restitutio in integrum. 

§ 2 .  De iniustitia autem manifesto constare non censetur, 
nisi: 
1 ° sententia ita probationibus innitatur, quae 

postea falsae deprehensae sint, ut sine illis pro
bationibus pars sententiae dispositiva non susti
neatur; 

2° postea detecta fuerint documenta, quae facta 
nova et contrariam decisionem exigentia indubi
tanter probent; 

3° sententia ex dolo partis prolata fuerit in damnum 
alterius; 

4° legis non mere processualis praescriptum eviden
ter neglectum fuerit; 

5° sententia adversetur praecedenti decisioni, quae 
in rem iudicatam transierit. 

§ 1. Against a judgement which has become an adjudged matter there can 
be a total reinstatement, provided it is clearly established that the 
judgement was unjust. 

§ 2.  Injustice is not, however, considered clearly established unless: 
1 ° the judgement is so based on proofs which are subsequently 

shown to be false, that without those proofs the dispositive part 
of the judgement could not be sustained; 

2 ° documents are subsequently discovered by which new facts de
manding a contrary decision are undoubtedly proven; 

3 ° the judgement was given through the deceit of one party to the 
harm of the other; 

4 ° a provision of a law which was not merely procedural was evi
dently neglected; 

5° the judgement runs counter to a preceding decision which has be
come an adjudged matter. 

1645 



c. 1645 Bk VII. Pt. II. Sect. I. The Ordinary Contentious . . . DE SALAS MURILLO 

SOURCES : § 1 : c. 1905 § 1; SN can. 432 § 1 
§ 2 :  c. 1905 § 2 ;  SA Decisio, 6 apr. 1920 (AAS 12 [1920 ] 252-
259 ); SN can. 432 § 2 

CROSS REFERENCES: cc. 125, 1451, 1452, 1460 § 2 ,  1462 , 1505 § 2 ,  
1629 , 1641-1644, 1650 , 1655 

CO MMENTARY - - - - - -

Jorge de Salas Murillo 

The CIC devotes four canons to the norms of full reinstatement 
(cc. 1645-1648), which, together with the adjudged matter, make up tit. IX 
of sec. 1,  pt. II of Book VII De processibus. 

To rescind is to annul or render without effect a contract, obligation, 
etc. Civil doctrine equates the terms annulability and rescindability and 
clearly distinguishes between nullity and annulability. The classic canoni
cal concept of rescindability, where restitutio in integrum is maintained, 
is equivalent to the civil concept of annulability. Restitutio in integrum is 
the annulment of a strictly legitimate act, for reasons of equity. 

l .  Historical sketch regarding the "restitutio in integrum" 

a) Antecedents in Roman law 
The term restitutio in intergrum was coined in Roman law as a spe

cial type of action of fiction, the type of the iudicia rescisoria, given by 
the praetor when he wished to eliminate the effects of an act he deems un
just. For this purpose, he announced in the edict that he would totally re
scind the act (in integrum restitutam) and then decided in each case, 
through a decree, if reinstatement was appropriate. Consequently, it is a 
decision made by the praetor, by virtue of his imperium, after the causae 
cognitio, to declare null a valid act according to civil law, due to the fact 
that said act caused harm that the magistrate found unjust. 

Restitutio in integrum was also used procedurally, and it was thus 
adopted centuries later in canon aw, as a type of recourse against a judg
ment. Apart from traditional ordinary acts, such as the so-called actio si 
iudex litem suam fecerit, or the actio iudicati, restitutio in integrum is 
also configured as another procedural act, an act of non-ordinary jurisdic
tion, magis imperii quam iurisdictionis, which appears thus with a pro
cedural nature, susceptible to being used by litigants provided that they 
request it of the magistrate, iusta causa, and the judgment is deemed to 
be unpronounced, and the quaestio is restored to the previous status, as if 
the litigation were not resolved. Precisely because it is a restoration that 
entails, on the part of the praetor, not only an examination of the issue, 
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but also a pronouncement on nullity, restitution in integrum must be de
scribed as a truly extraordinary method, in that the praetor invades the 
field and the functions of the judge. According to Murga, 1 although it was 
not originally conceived as a procedural recourse, it could nonetheless be 
used as such because valid judgments iure civili could, on occasion, re
sult in an unjust situation, causing harm to one of the litigants. But only in 
serious cases (ex magna et iusta causa, e.g., cases in which the judge, the 
parties, or the witnesses were intimidated or threatened; or when deceit 
on the part of one of the litigants was provable, or in cases of falsification 
of evidence), was this procedural recourse to be used when there were 
final judgments. Were they otherwise, the very security of the process 
could be seriously affected.2 Thus it seems that, inasmuch as restitutio in 
integrum is an extraordinary measure, it should be granted only in very 
specific exceptional cases ,3 initially, and probably case by case.4 Later it 
was becoming more widespread, with edicts broadly setting forth all the 
elements in which it is granted: 

- In the first place, it was required that a harm be caused by reason 
of the strict application of the ius civile. This harm must be objective 
harm; 

- In the second place, there must have been a motive (iusta causa), 
that is, "an abnormal state that needs this extraordinary recourse, as an 
exception to ordinary legal norms. "5 

Therefore, there are two types of causes: edictal causes, or those de
fined in the edict, and the non-edictal causes, which will always be ad ca
sum, in the opinion of the praetor. 

The edict sets forth the following criteria:6 

- ob aetatem (granted to minors to render without effect acts per
formed by them or their guardians that have caused them any patrimonial 
harm); 

- ob absentiam (for the benefit of a party that was absent rei publi
cae causa when the act the effect of which is prejudicial occurred); 7 

- ob capitis deminutionem (for the benefit of the creditors of a 
person sui iuris who, having suffered a capitis deminutio, has lost legal 
capacity); 

1 .  Cf. J.L. MURGA, Derecho Romano cldsico, II. El proceso (Zaragoza 1980) , p. 325. 
2. Cf. ibid. , p. 333. 
3. Cf. ibid. , p. 334; A. D'ORS, Derecho privado Romano (Pamplona 1968) , pp. 113-114. 
4. Cf. J. ARIAS RAMOS, Derecho Romano cldsico (Madrid 1960) , p. 209. 
5. M. SAVIGNY, Sistema del derecho Romano actual, VI (translated by Mena and Poley) 

(Madrid 1930) , p. 30. 
6. Cf. J. DOVAL DE MATEO, La revision civil (Barcelona 1979), p. 10; J.L. MURGA, Derecho 

Romano cldsico, cit. , pp. 362-363; A. D'ORS, Derecho privado Romano, cit. ,  p. 85; M. SAVIGNY, 
Sistema del derecho . . .  , cit., pp. 40ff. 

7. Cf. ULPIANO, 12 ad. ed., D.4.6.1 . 1 .  The edition used here is KROGER and MOMMSEN 
(Eds.) , Justini anus Digesta (Berolini 1962) . 
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- ob errorem (for the benefit of a person who performed a juridical 
act that harms him or her as a consequence of an unforeseeable error, e.g. 
forgetting to file the appropriate exceptio, or committing a plurispetitio 
by mistake); 

- ob metum ("quod metus causa gestum erit," annulling an act that 
was civilly perfect but carried out as a consequence of a threat of serious 
harm); 

- ob dolum (rare phenomenon);8 

- ob fraudem creditorum (for the benefit of creditors of the debtor 
that deceitfully brought about his or her own insolvency). 

The restitutio in integrum procedure in Roman law had its logical 
evolution: in the classical period, active standing belonged to the injured 
party and his or her heirs. The postulatio was initiated before the magis
trate in the presence of the other party within a specific time limit. In order 
for restitutio in integrum to be achieved, there must be no other juridical 
methods for achieving reparation of the harm suffered. If granted, rein
statement is not limited to the decree of the praetor, pronounced on the 
fiction of deeming the harmful act unperformed, but rather, the praetor 
must adopt any measures necessary for it to have a practical application. 

The advent of the cognitio extra ordinem system9 entailed diver
gences from said procedure, characteristic of the ordo iudiciorum priva
torum. This new system became widespread in the fourth and fifth 
centuries, once the previous system disappeared, thereby highlighting the 
progressive absorption of restitutio in integrum into the new system of 
actions. 

In post-classical legislation, the general rule of restitutio has been 
passed along through two constitutions from Constantine.10 The most im
portant issue is that of reserving restitutio in integrum exclusively for 
minors, abandoning other applicable cases. In these centuries, restitutio 
in integrum is an ambivalent action that is not only annuling, but also re
covering, with simpler procedures than in previous centuries. In the times 
of Justinian, according to doctrine, this figure was only a remnant of the 
previous age, ineffective compared to other current methods. In the sixth 
century, it only remains in cases of minors and absences. 11 The statement 
that Justinian would have preferred to abolish it is not altogether correct, 
because the figure appears in the Justinian Digest as well as in the Justin
ian Code. 

8. Cf. J.L. MURGA, Derecho Romano clasico, cit., p. 363. 
9. Cf. ibid. ,  p. 366. 

10. Cf. G. OLMS (Ed.), Codex Theodosianus cum Perpetuis Commentariis Jacobi 
Gothofredi (New York 1975), p. 183. 
1 1. Cf. G. CERVENCA, Studi vari sulla "restitutio in integrum" (Milan 1965), pp. 7ff; and 

also L. RAGGI, La "restitutio in integrum " nella cognitio extra ordinem (Milan 1965), 
pp. 360, 381ff. 
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b) Antecedents in canon Law 
It passed from Roman aw to canon aw. In the decree of Gratian, we 

find some canons that set forth this juridical institution, in connection 
with the law of appeals. However, the Decree of Gratian lacks the system
atization and regulation of restitutio, which, according to doctrine, here 
seems like a juridical institution of a general nature, the application of 
which to the field of procedure gives place to the extraordinary remedy 
with the same name.12 

In the Decretals of Gregory IX, it is not only granted to those under 
the age of twenty-five, as in Roman Justinian law, but also to the Church 
as moral persons. 

There appear three decisive elements of restitutio in integrum, in 
continuity with Roman law: extraordinary nature, directed against a 
valid juridical act, causing damage. 

The Council of Trent hardly contributed any changes in this regard, 
practically limiting itself to broadening the figure of religious profession. 
Thus, what began as an institution exclusively for minors in Roman law, in 
the Church was extended to other subjects deemed worthy of this favor.13 

Subsequent canonical experts developed the doctrine around the 
three basic characteristics already set forth. Among pre-codal regulations, 
the following are worthy of mention: the Const. Si datam (1748) of Bene
dict XIV, the mp Quando per ammirabile (1816) of Pius VII, and espe
cially the "Regolamento legislativo e giudiziario" (1834) of Gregory XVI. 

The juridical systematization of restitutio in integrum improved 
when the CIC/1917 went into effect, in which actions (cf. cc. 1687-1689 
and 1847 CIC/1917) as well as recourses were included under the name of 
restitutio in integrum. It was considered as an extraordinary recourse 
for remedying serious damage caused by a valid judicial or extrajudicial 
act (cf. cc. 19 05-19 07 CIC/1917). This remedy, according to CIC/19 17, did 
not tend to rescind the rescindable act, but rather to put things into the 
condition in which they were before the act causing serious damage had 
been performed. 

For a detailed study of the evolution of this figure in the history of 
canon law, we refer to the recent study by A. Bettetini. 14 

2. Present regulation on "restitutio in integrum" 

a) Concept and nature 

12. Cf. F. DELLA ROCCA, "Il processo in Graziano," in Saggi di diritto processuale canonico, 
I (Padova 1961), p. 224. 

13. Cf. F.X. WERNZ-P. VIDAL, Ius Canonicum, VI (Rome 1927), p. 557, no. 729. 
14. Cf. A. BETTETINI, La "restitutio in integrum" processuale nel diritto canonico 

(Padova 1994). 
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In the CIC, we must define restitutio in integrum as the specific, 
special recourse of an extraordinary nature for challenging a manifestly 
unjust but valid judgment, which has become an adjudged matter. At 
present, therefore, restitutio in integrum is configured as a recourse sim
ilar to the recourse of review in civil systems. The canonical style survives 
in this juridical figure that, nonetheless, has been highly influenced by the 
recourse of review, from which it cannot be separated, because they are 
two related figures that come from the same origin and have the same 
function. This is remedying in the best way possible the effect of an unjust 
but valid judgment that has acquired finality in the respective system. 15 

Restitutio in integrum, since its inception, has always been directed 
against valid juridical acts. It has been an extraordinary remedy granted to 
temper the severity of strict law in those cases in which the injustice of a 
valid act caused particular harm. Although its historical development has 
been complicated, because it has been closely linked to the treatment of 
the nullity of the juridical act that for many centuries has been a dark, tan
gled issue, injustice is, and has been, the most profound foundation of this 
juridical institution.16 The injustice is manifested in the harm caused and 
in the possible evidence of any of the phenomena contemplated by the leg
islator in c. 1645 § 2.  

b) Suppositions in which "restitutio in integrum" applies 
The current CIC configures restitutio in integrum as a true proce

dural recourse, of an extraordinary nature, limited to the elements consid
ered in c. 1645, only for causes that have become adjudged matters. 
Therefore, it cannot be used for matrimonial causes and others airing is
sues on the status of persons. Notwithstanding the foregoing, there are 
writers who maintain the possibility of using this extraordinary recourse 
in matrimonial causes. 17 For example, Lawrence G. Wrenn writes in his 
commentary on the CIC that "It seems therefore (at least to this author) 
that the remedy of reinstatement may now be utilized in a marriage case, 
and that a party has a right to choose that remedy over others whenever 
the requirement of manifest injustice is verified. The advantages are obvi
ous." It would probably have practical advantages, but we believe that the 
canon is emphatic and that its use is not appropriate in causes that do not 
become adjudged matters. 

One might wonder why the possibility of this recourse of restitutio 
in integrum is denied for this type of causes. Certainly, in the same CIC 
we find situations in which the legislator allows the use of restitutio in 
integrum for another type of resolution.Thus in c. 1460 § 2 ,  it is not 

15. Cf. J. DE SALAS MURILLO, "La 'restitutio in integrum' en la historia y en el C6digo de 
Derecho Canonico de 1983," in Excerpta e Dissertationibus in iure canonico 4 (1986), 
pp. 277-281. 

16. Cf. C. DE DIEGO-LORA, "Control de la justicia de la sentencia firme y definitiva en el 
proceso can6nico," in Ius Canonicum 29 (1989), pp. 275-304. 

17. The Code Of Canon Law. A Text And Commentary (New York 1985), p. 1004. 
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prohibited for resolutions denying the exception of relative incompe
tence. And jurisprudence has also admitted this recourse against the unap
pealable decree deciding recusal (cf. c. 1451).18 From this, it seems that 
the object of restitutio in integrum is not only the final judgment or other 
unappealable resolutions, but the process itself. However, this recourse 
has been limited by the legislator to situations in which a judicial decision 
has achieved a degree of unappealability or a finality of the judgment, the 
effect of an adjudged matter. In this regard, it is appropriate to recall that, 
as indicated by de Diego-Lora, the adjudged matter means that "the judg
ment is seen as the final step of the legal trial because it cannot be chal
lenged by ordinary judicial means." 19 This unchallengeability can be 
formal or material, which are the two types of an adjudged matter in 
canon law set forth in c. 1642. The judgment that has acquired finality en
joys the force of law, and to admit a subsequent recourse against it would 
violate juridical security. Therefore, only in exceptional cases, and in a re
strictive way, can recourses of an extraordinary nature, which are restitu
tio in integrum, be admitted. In causes that have not become adjudged 
matters, the demands of justice are met by the possibility of beginning the 
process over again pursuant to c. 1644. Restitutio in integrum is an ex
traordinary recourse, established precisely as an exception for cases of 
flagrant injustice and the absence of other means of reparation. For 
causes on the status of persons, as a means of reparation, the legislator 
specifically provides that they will not become an adjudged matter. 

c) Suppositions in which the judgment was clearly unjust 
Manifest or obvious injustice is a condition for allowing the re

course, (it acts as the fumus bani iuris of the complaint), and is, at the 
same time, a requirement that must be proven and assessed in the judg
ment. Therefore, even if the defective judgment is manifestly unjust, the 
appellant must prove it with evidence of any of the conditions considered 
in § 2 of this canon. These conditions are the following: 

1 °) The falsity of evidence. Obviously it is not required that all evi
dence adduced be false, but only the evidence that has substantially af
fected the judgment. The appellant must demonstrate, therefore, the 
falsity of that evidence and also that the dispositive part of the judgment 
being challenged has been substantially based on that false evidence. For 
the recourse to be successful, the falsity of the evidence must be discov
ered after the judgment is pronounced. 

2°) New facts based on new documentary evidence. Documents sup
porting new facts that were unknown when the judgment was pronounced 
have subsequently appeared. The documents collected must be decisive, 
meaning that if they had been furnished during the process, the content of 
the final judgment would have been different. The new facts, to which the 

18. Cf. c. SABATTANI, May 25, 1962, in SRRD 54 (1962), pp. 263-266. 
19. C. DE DIEGO-LORA, commentary to c. 1641, in CIC Pamplona. 
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documents must refer, must be so important that if the judge had been 
able to evaluate them when pronouncing judgment, the judgment would 
have been different. Because of the extraordinary nature of the recourse, 
it is understood that the judge should only admit documents in the strict 
sense, namely, writing suitable as evidence in a trial. 

3°) Deceit of one party to the harm of the other. This situation con
siders fraudulent machinations, deceit, feigning, etc., by one of the par
ties, in order to obtain a favorable judgment, with the other party unaware 
of the deceit of the opposing party, for which it has suffered prejudice that 
deserves reparation. This cause is a consequence of the principle set forth 
in c. 12 5 § 2 :  "Any act performed as a result of fear which is grave and un
justly inflicted, or as a result of deceit, is valid, unless the law provides 
otherwise. However, it can be rescinded by a judgment of the court . . .  " 
The legislator grants this cause provided that the following elements are 
present: a) the deceit comes from one of the parties, although it does not 
exclude collusion with the judge, which would allow the lodging of a crim
inal action; b) to the harm of the other. The recourse based on this ground 
will be successful whenever the judgment is the direct result of the deceit, 
albeit not exclusive, such that if that deceitful attitude of the party had not 
existed, the judgment would not have been pronounced with the same 
content with which it was pronounced. 

4°) Negligent disregard of the provision of law of a not merely pro
cedural nature. This obvious disregard for the law, referred to in no. 4°, 
only affect those acts considered as laws. It is limited to substantive laws, 
that is, not merely procedural laws. This reason, due to its very nature, in 
the civil systems is considered susceptible to cassation and not to review, 
because it is a legal reason and not a factual reason that transcends the 
process. It belongs to cassation by infraction of the law of the civil sys
tems. 

5°) Contradiction of a previous decision that has become an ad
judged matter. Decision should be understood exclusively as a judgment, 
in that the judgment is the only judicial decision defined by canon law that 
can bring about the effects of an adjudged matter. These two judgments 
must share the triple identity regulated in c. 1641, 1 °: same litigants, same 
complaint, and same cause of action. If any of these three identities is 
missing, it would not be in full conflict with the judgment, and therefore 
full reinstatement could not be granted, because its injustice would not be 
manifestly proven. 
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1646 § 1. Restitutio in integrum propter motiva, de quibus in 
can. 1645 § 2 , nn. 1-3 , petenda est a iudice qui sen
tentiam tulit intra tres menses a die cognitionis eo
rundem motivorum computandos. 

§ 2 . Restitutio in integrum propter motiva, de quibus in 
can. 1645 § 2 , nn. 4 et 5 ,  petenda est a tribunali ap
pellationis, intra tres menses a notitia publicationis 
sententiae ; quod si in casu, de quo in can. 1645 § 2 , 
n. 5 ,  notitia praecedentis decisionis serius habeatur, 
terminus ab hac notitia decurrit. 

§ 3.  Termini de quibus supra non decurrunt, quamdiu lae
sus minoris sit aetatis. 

§ 1. Total reinstatement based on the reasons mentioned in can. 1645 § 2 
nn. 1-3, is to be requested from the judge who delivered the judge
ment, within three months from the day on which these reasons be
came known. 

§ 2. Total reinstatement based on the reasons mentioned in can. 1645 § 2 
nn. 4 and 5, is to be requested from the appeal tribunal within three 
months of notification of the publication of the judgement. In the 
case mentioned in can. 1645 § 2 n. 5, if the preceding decision is not 
known until later, the time-limit begins at the time the knowledge was 
obtained. 

§ 3. The time-limits mentioned above do not apply for as long as the ag
grieved party is a minor. 

SOURCES: § 1: c. 1906; SN can. 433 
§ 2 :  c. 1906 ;  SN can. 433 
§ 3 :  c. 1687 ;  SN can. 207 

CROSS REFERENCES: cc. 1405, 1407, 1408-1416, 1445, 1465 § 1, 149 6-
1500, 1645, 1673, 1694 

COMMENTARY ------

Jorge de Salas Murillo 

I. Norms dealing with the attribution of competence 

Canonical tradition, assuming the Roman model of maiestas impe
rialis, attributed to the Roman Pontiff exclusive competence to grant ex
traordinary remedies such as the supplicatio or restitutio in integrum. 
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Beginning with the Fourth Lateran Council, that exclusive competence 
was gradually diffused in favor of the ordinary or delegate judges for 
causes within their competence, reserving the case of the so-called resti
tutio in integrum gratiosa for the exclusive competence of the Pope. 

As indicated by Bettetini, 1 during the preparatory work for the CIC/ 
1917, it was suggested that the classical doctrine of exclusive attribution 
to the Roman Pontiff be recovered ("Adversus rem iudicatam peti non 
potest restitutio in integrum, nisi ex gratia a Summo Pontifice"), but the 
proposal was not successful. The same author continues, "Canon 1906 of 
the Pio-Benedictine Code would have acknowledged general competence 
to judge on restitutio for 'iudex qui sententiam tulit', with the logical ex
ception entailed in the event that the action was proposed adducing as the 
causa restitutionis, neglectus legis on the part of the same judge: 'quo in 
casu earn concedit tribunal appellationis'."2 

The current norm of c. 1646 reaffirms the system of attribution that 
was in force after the Fourth Lateran Council, dividing competence be
tween the judge who pronounced the judgment and the appellate judge, as 
we shall see below. 

2. The judge who issues the sentence and the tribunal of appeal 

The situations considered in c. 1645 are not substantially different 
from the causes established for the recourse of review in most civil sys
tems. However, one of the fundamental differences is the distinct type of 
jurisdictional body used to hear this recourse. Civil systems reduce it ex
clusively to the competence of the supreme court, while in the Church, in 
principle, the same judge or tribunal that pronounced the judgment being 
challenged is competent. 

The two provisions in c. 1646 indicate very different norms of attri
bution of competence. Some refer to the same judge who pronounced the 
judgment being challenged, and others refer to the appellate tribunal of 
the court that previously pronounced the judgment. This canon changes 
c. 1906 of the CIC/19 17, which granted competence to the judge who pro
nounced the judgment, except in the case of no. 4°(violating legal provi
sions on the part of the judge), in which case competence was attributed 
to the appellate tribunal. The current CIC grants more competence to the 
appellate tribunal. According to c. 1445 § 1, 1 ° and art. 122, 1 ° of PB, the 
Apostolic Signatura is competent to hear petitions for total reinstatement 
against judgments of the Rota. 

1. Cf. A. BETTETINI, La "restitutio in integrum" processuale nel diritto canonico 
(Padova 1994), p. 237. 

2. Ibid., p. 237. 
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With respect to restitutio in integrum against a judgment of a dele
gate judge, in the cases provided by the CIC in c. 1646 § 1,  in our opinion, 
that judge is no longer competent, because his task ends there and he 
would have to have express delegation in order to hear the reinstatement. 

There is nothing to prevent the parties from asking the judge to re
cuse himself, according to the norms contained in cc. 1448-1450 , and, 
with less reason, when the appellate tribunal is competent to hear the re
course. This recusal issue is resolved by a definitive decree reasoned in 
law and which, in principle, is unappealable (cf. cc. 1451 and 1629 , 5°). 
There is nothing in doctrine to prevent the same judge who pronounced 
the judgment from then handling, in the cases found in c. 1646 § 1, the ad
missibility of this recourse. 

If a gravely unjust judgment has been made, the party harmed 
thereby may have recourse by presenting a libellus of the petition for rein
statement, in which the party explains the manifest injustice of the judg
ment and the grounds on which total reinstatement is being requested. 

Restitutio in integrum that is based on the reasons indicated by 
c. 1645 § 2, 1 °-3° must be requested from the same judge who pronounced 
the judgment. When it is based on either of the other two reasons ( cf. 
c. 1645 § 2 ,  4°-5°), it must be requested from the appellate tribunal of the 
court that first pronounced the judgment. 

The judge or tribunal in question will or will not admit the petition 
for reinstatement if the requirements of c. 1505  are met. A copy of the 
judgment the party wishes to challenge must be attached to the petition. 

3. Time intervals for recourse 

This canon indicates a term of three months for all three grounds. 
For calculating this time limit, the canon establishes the day a quo differ
ently according to the situation that serves as the causa petendi, also tak
ing into account the uniqueness of each reason. 

Thus it establishes that, in the three first instances ( cf. c. 1645 § 2,  
1 °-3°), the time begins to run on the day on which knowledge was ob
tained of the reasons, while, in the cases of reasons 4° and 5°, it will run 
from the time when notice was received of the publication of the judg
ment. But in the case of no. 5°, if knowledge of the prior decision was ob
tained later, the time begins to run from that time. 

These time limits must be understood as terms of expiry, or obliga
tory terms. They are legal time limits, a continuous stretch of time, al
though the term a quo is undetermined. This is so because if the time 
limits for appeal ( cf. c. 1633) are considered obligatory time limits, that is, 
peremptory, those established for this extraordinary recourse must be 
considered thus with even more reason. If not stated otherwise, and in 
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restitutio in integrum the CIC makes no provision, these legal time limits 
cannot be extended and are peremptory (cf. c. 1465). 

For minors, the term a quo is extended to the day majority is reached 
(c. 1646 § 3). This is the only special provision referring to minors that is 
found in the new regulation of this juridical institution. The action of 
restitutio in integrum that minors possessed in the prior legislation 
(cc. 1687-1688 CIC/1917) has been reduced by the CIC to an extension of 
the term a quo. Therefore, reinstatement can be requested by any subject, 
minor or adult, physical or juridical person, that is in the conditions indi
cated in cc. 1645-1646. Therefore, the only difference with respect to mi
nors is the time limit. 
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1647 § 1. Petitio restitutionis in integrum sententiae exsecu
tionem nondum inceptam suspendit. 

§ 2. Si tamen ex probabilibus indiciis suspicio sit petitio
nem factam esse ad moras exsecutioni nectendas, 
index decernere potest ut sententia exsecutioni de
mandetur, assignata tamen restitutionem petenti 
idonea cautione ut, si restituatur in integrum, in
demnis fiat. 

§ 1. A plea for total reinstatement suspends the execution of a judgement 
which has not yet begun. 

§ 2. If there are probable indications leading the judge to suspect that the 
plea was made to cause delays in execution, he may decide that the 
judgement be executed. The person seeking total reinstatement is, 
however, to be given suitable guarantees that, if it is granted, he or 
she will be indemnified. 

SOURCES: § 1: c. 1907 § 1; SN can. 434 § 1 
§ 2 :  c. 1907 § 1; SN can. 434 § 2 

CROSS REFERENCES: cc. 1638, 1644 § 2, 1650 § 3 

COMMENTARY ------

Jorge de Salas Murillo 

Effects of the petition of "restitutio in integrum" 

If the judge admits the recourse, execution of the judgment is sus
pended if it has not yet begun. The suspension takes place ope legis, but 
with a mandate from the judge or tribunal ordering the suspension. How
ever, if it is suspected that the petition was made in order to delay execu
tion of the judgment, the judge may order execution, although he must 
grant guaranties to the petitioner in the event that restitutio in integrum 
is granted. In this case, the judge will require that the executor furnish the 
proper guaranty in order to ensure that reinstatement can be complied 
with. This guaranty is understood to be demandable pursuant to the provi
sions of c. 1650 .  Moreover, the judge or tribunal must comply with the 
norms established by the bishop regarding a money deposit or guaranty to 
be furnished on payment of costs and compensation for damages provided 
in C. 1649 . 
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This provision is a verbatim repetition of c. 1907 CIC/19 17 . The sus
pensive effect of the ordinary recourse is limited, in the extraordinary re
course of total reinstatement, to the case in which, at time the new request 
is made, the judgment has not begun to be executed, always reserving the 
case in which the judge finds that there are "probable indications" that the 
only reason the recourse is presented is in an attempt to delay execution 
of the judgment. 
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1648 Concessa restitutione in integrum, iudex pronuntiare 
debet de merito causae. 

Where total reinstatement is granted, the judge must pronounce on the 
merits of the case. 

SOURCES: 

CROSS REFERENCES: cc. 149 4, 1509 -1511, 1587-1591, 1611 § 1, 1614-
1615, 1627 , 1638, 1639 , 1650-1655, 1656, 1657-
1670 

COMMENTARY -- - - - -

Jorge de Salas Murillo 

l .  Procedure to substantiate the "restitutio in integrum" 

The canon imposes on the judge, in the event that he agrees to total 
reinstatement, the obligation to pronounce again, in a second judicial de
cision, on the petitions of the parties. 

The CIC makes no provision regarding which procedure should be 
followed. Annulling a judgment, which became an adjudged matter, re
quires a procedure offering at least the same guarantees as the one in 
which it was pronounced, and, if there is an annulment and also a pro
nouncement on the merits, it requires a judicial resolution in the form of a 
judgment, that is, with the same formalities as the annulled judgment. Yet, 
the same process of reinstatement still has a very limited object, which is 
merely a determination whether or not any of the suppositions of c. 1645 
§ 2 exist. The new judgment that is pronounced, if appropriate, a second 
time on the merit of the case, is preceded by all the proceedings in the 
prior process, the judgment of which was annulled, apart from anything 
that is specifically handled as a result of the petition for reinstatement. 

Therefore, it is conceivable that this cause of review does not need 
to be handled exactly according to the same procedure as that of the 
cause under review, if this procedure was an ordinary process. Not only 
does it not seem necessary to follow the procedure of the ordinary pro
cess, rather, everything indicates that the most suitable procedure is the 
oral contentious process. 

In fact, it is provided ( cf. c. 1656) that the oral contentious process 
will be applied to any cause not excluded by law, unless the party requests 
the ordinary contentious process. Since nothing is stated in this regard in 
cc. 1645-1648 , it is possible to maintain that the applicable procedure is 
the oral contentious process, because it is a situation that falls underthe 
requirements of c. 1656. The only argument against this opinion is that the 
CIC could have provided for it, as it did in c. 1627 with the plaint of nullity. 
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The consultors eliminated from the codal regulation the provision con
tained in the previous schemata that established the impossibility of 
granting restitutio in integrum, nisi auditis partibus. 1 This means that 
the consultors had in mind the idea that this process should be governed 
by one of those considered in the CIC, either that of incidental matters 
(regulated by cc. 1587-1591) or the oral contentious process (included in 
cc. 1656-1670). These are processes that allow speed and procedural 
economy to be reconciled with the principle of guarantees for the parties. 

Inasmuch as restitutio in integrum is directed against a judgment 
that became an adjudged matter, the object of this cause and its procedure 
rejects any classification that could equate them with an incidental matter. 
Consequently, the foregoing opinion is more reasonable, in the sense that 
for the purposes intended here, its most suitable procedural channel is the 
one that derives from the application of c. 1656. 

Canon 1656 allows the oral contentious process to be followed in all 
causes not excluded by law, unless one of the parties asks that the ordinary 
contentious process be followed. The interested party could only state his/ 
her desire to follow the ordinary process in the answer to the petition. It 
will be the judge, in view of the entire previous process, who will decide on 
the procedure to be followed, in order to avoid unnecessary delays. 

The oral procedure begins with the lodging of the petition. In this re
gard, it is appropriate to indicate that the petitioner does not have to 
present a new brief. The previous libellus that served as the petition for re
instatement is sufficient. Thus the requirements of c. 1658 are met. Inas
much as the judge already examined them, what truly initiates the 
procedure is the action intended to resolve the prior judgment. He will 
cite the respondent (cf. cc. 1509 -1511), sending him or her a copy of the 
judgment and granting him or her the right to send a written response 
within a time-limit of fifteen days ( cf. c. 1659 ). The respondent can offer 
any type of exception, and even lodge a counterclaim against the peti
tioner (cf. c. 149 4). The rest of the procedure is governed by the provi
sions of cc. 1660-1670. Nevertheless, in that it is a very specific procedure, 
because there is an attempt to prove whether any of the causes of c. 1645 
are present and to pronounce on a matter that has already been heard, the 
judge may make use of the faculties granted him by c. 1670 to move more 
quickly and issue a new judgment. 

2. Two judicial decisions needed for recourse 

Restitutio in integrum cases have two judicial decisions, the first 
rescinds or annuls, in which case the tribunal will again consider the peti
tion of the parties, as set forth in the formulation of the doubts in the pro
cess under review. The second judgment is in the order of reinstatement. 

1 .  Cf. Comm. 1 1  (1979), p. 159. 
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a) Sentence of rescission 

The competent judge or tribunal that has admitted the petition for 
restitutio in integrum, after the procedure takes place, must find in the 
affirmative or the negative granting of this extraordinary recourse. Any 
judgment finding in favor of res titutio declares the nullity of the judgment 
being challenged, similar to "civil cassation." In the first judgment, the 
judge or tribunal will set forth the reasons for the decisions, which is a 
true iudicium rescindens. At a later time, once restitutio in integrum is 
granted, the judge must pronounce on the merits of the case. 

b) Sentence of restitution 

This ends the oral contentious process, provided that it has been pre
ceded by the judgment of rescission. In this second judgment, the judge 
pronounces on the merits of the case. It is absolutely necessary to take 
into account that this judgment must be pronounced on the original cause, 
that is, it must settle the original dispute according to c. 1611, 1 °. 

Canon 1668 establishes that, if from the discussion it is not possible 
to infer the need for an additional instruction or the existence of another 
impediment to pronouncing judgment, the judge must decide the cause 
immediately, and alone, when the hearing ends. Moreover, the dispositive 
part of the judgment must be immediately read to the parties present. 
Should any difficulty arise, the tribunal is authorized to defer the judg
ment for five useful days. The parties must be notified of the complete 
text of the judgment as soon as possible. This second judgment has the 
most important effect of the restitutio in integrum, namely, the devola
tive effect. The cause returns ad pristinum statum and the judge has 
again judged on the merits thereof and has made a definitive judgment. 
The acts performed based on the judgment being challenged have been an
nulled, and this new judgment decides the substance of the cause, and 
also on the obligation to restore and repair any damage incurred. 

At the time in which the judgment is notified to the parties, or to the 
procurators through the delivery of a copy, the time for possible chal
lenges of the judgment begin to run (cf. cc. 1614-1615). The appeal affects 
the judgment being rescinded as well as the one being reinstated ( cf. 
C.  1639 § 1). 

The judgment will contain the decree of execution (cf. c. 1651). The 
only provisos for not executing this judgment are that if a new recourse of 
resittutio in integrum has again been filed or if any situation contem
plated in c. 1654 takes place. If there is an appeal, execution of the judg
ment will be suspended, pursuant to c. 1638. 

Therefore, in current canonical norms, the revocatory nature, sub
stantial to this juridical institution survives, as opposed to the merely re
scisitory nature characteristic of other types of actions, especially the 
querela nullitatis. 
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TITULUS X 

De expensis iudicialibus 
et de gratuito patrocinio 

TITLE X 

Judicial Expenses and Free Legal Aid 

DE LE6N 

------- INTRODUCTION ------

Enrique de Leon 

In most juridical systems, there is a clear tendency toward the free 
administration of justice, which in any case is always fully or partially 
granted to those persons lacking sufficient economic resources to deal 
with a process in which they are not infrequently obligated to participate 
against their will. 

In the canonical juridical system, no express principle is given af
firming a totally free administration of justice. However, it can be said that 
in fact there is a certain free administration of justice, the nuances of 
which will be analyzed below. 

First we must make a distinction between what is free, understood 
as a prohibition on judges and ministers of the tribunal from receiving 
from the parties any kind of economic compensation for the performance 
of their functions, including any type of gifts (c. 1456) and the payment 
that the tribunal must collect from the parties for expenses incurred dur
ing the process (c. 1649 § 1, 1°). With regard to the first aspect, the admin
istration of justice in the canonical system is, and must always be, free as 
it is in any juridical system that seeks to maintain the necessary indepen
dence of the judges in the exercise of their duties. However, under the sec
ond aspect, most juridical systems, including the canonical system, 
establish some amounts, or some criteria, by which fees will be set to 
cover the expenses incurred in the normal functioning, and it is logical 
that these fees should be paid by the persons who incur these expenses. In 
this case, one cannot speak of a totally free administration of justice, even 
when, as we shall see, conditions are established by which the payment of 
said expenses are totally or partially exempted. 

In procedural juridical doctrine, which also applies to the canonical 
process, it is customary to distinguish between two terms, which could be 
called classic, that refer to different concepts that are not always easy to 
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distinguish : costs and judicial expenses . Both refer to the expenses origi
nating in the process. However, while costs are the necessary disburse
ments required by the process itself ( expenses incurred by the court, 
travel, advocate's fees when their participation is mandatory and expert 
fees if any, etc.), judicial expenses refer to expenses that either are not 
strictly necessary or are incurred outside of the process itself although 
they are directly related to it (fees for optional advocates and procurators, 
preliminary reports, etc.). This distinction is important in sdetermining 
what is to be imposed on the party whose claims have been denied. 

The CIC/19 17 devoted nine canons to this matter under one title
with the same heading as the current CIC, which in turn had two chapters, 
the first ref erred to judicial costs and the second to gratuitous service. 

The CIC has simplified the regulation of this matter by simply refer
ring it to the bishop, who, as the person responsible for governing the tri
bunal (cc. 1419 § 1, 1439 § 3), is to legislate and set down specific norms 
on the points indicated in § 1 of the only canon now in existence. 

Nevertheless, the provisions of the CIC/1917 can be very useful as 
guidelines when a point of reference is needed, and therefore to have 
some uniformity and in this way to avoid major differences between the 
different tribunals of the same Episcopal Conference, which differences 
could doubtless give rise to injustice, if not scandal. 

On this point, with particular regard to court costs, some countries 
have already begun to unify their criteria, either establishing scales appli
cable to the different personal situations, or setting specific amounts ac
cording to the type of process. 

With respect to gratuitous service, first we must state that it is a typi
cally canonical institution that later was received almost totally in civil ju
risdictional systems. 

In fact, already at the Council of Carthage in 348, it was established 
that the ex officio defender for the poor be appointed in order to stand in 
court against those with means. With Gregory the Great (590-604), the of
fice of the attorney for the poor became a stable and permanent institu
tion until it was received in c. 1916 of the CIC/1917. 

This figure of the def ender of the poor is a direct consequence of 
free legal service. Thus, when a litigant proved not to have sufficient 
means to litigate, he or she was exempted from the payment of court ex
penses and as a result the ex officio defender was appointed to act on his 
or her behalf in the process. 
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§ 1. Episcopus, cuius est tribunal moderari, statuat nor
mas: 
1 ° de partibus damnandis ad expensas iudiciales sol

vendas vel compensandas; 
2° de procuratorum, advocatorum, peritorum et in

terpretum honorariis deque testium indemnitate; 
3° de gratuito patrocinio vel expensarum deminu

tione concedendis; 
4° de damnorum refectione quae debetur ab eo qui 

non solum in iudicio succubuit, sed temere litiga
vit; 

5° de pecuniae deposito vel cautione praestanda 
circa expensas solvendas et damna reficienda. 

§ 2. A pronuntiatione circa expensas, honoraria et 
damna reficienda non datur distincta appellatio, sed 
pars recurrere potest intra quindecim dies ad eun
dem iudicem, qui poterit taxationem emendare. 

§ 1. The Bishop who is responsible for governing the tribunal is to estab
lish norms concerning: 
1 ° declarations that parties are liable for the payment or reimburse

ment of judicial expenses; 
2° the honorariums for advocates, experts and interpreters, and the 

expenses of witnesses; 
3 ° the granting of free legal aid and the reduction of expenses; 
4 ° the payment of damages owed by a person who not merely lost 

the case, but was rash in having recourse to litigation; 
5° the money to be deposited, or the guarantee to be given, for the 

discharging of expenses and payment of damages. 

§ 2. No distinct appeal exists from a pronouncement concerning ex
penses, honorariums and damages. The parties can, however, have re
course within ten days to the same judge, who can change the sum 
involved. 

SOURCES: cc. 1908-1912, 1914-1916 ; NSRR 164-180, 182-185; PrM 
232-236 §§ 1 et 2, 237-240 ; SN cann. 435-439 , 441-444 

CROSS REFERENCES: cc. 1456, 1464, 1488 § 1, 1490, 1523, 1525, 1571, 
1580, 159 5, 1611, 4°, 1636 § 1 
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C OMMENTARY ------
Enrique de Le6n 

If cc. 1908-19 16 of the CIC/1917 are compared to the only canon that 
is currently in force which regulates all issues concerning judicial ex
penses and gratuitous service it can be appreciated that it is an important 
change. This is because the current CIC gives the bishop, as the modera
tor of the tribunal, the mandate to issue norms on the issues indicated in 
§ 1, most of which were regulated in the CJC/1917 without the possibility 
of later specificity. 

Therefore, in order to avoid the risk of excessive divergence in the 
particular legislation in a matter as important as access to the means that 
the Church makes available to the faithful for the just defense of their 
rights and interests, ( all without detriment to the necessary autonomy set 
forth in this c. 1649 ), the following, among other factors, should be taken 
into account when this legislative task is undertaken: 

a) the rest of the norms of the CIC, insofar as in some cases it delim
its the scope of the application of the legislative power in this specific 
matter; 

b) the norms that were previously in force, which on many occasions 
not only continue to be fully used in practice and, in general, successfully, 
but also constitute, together with accumulated experience, a significant 
point of reference; 

c) and, lastly, the characteristics of each territory should also be 
taken into account in order that the resulting norms be adapted as much 
as possible to the needs of each diocese. 

Canon 1908 of the CIC/19 17 , when it stated that "in contentious 
cases, the parties can be ordered to pay something along the line of judi
cial expenses" (provided that they are not exempt from this payment ac
cording to cc. 19 14-1916), it almost established a pronouncement of free 
justice. This is because in fact it authorized the tribunal to collect a sum 
along the line of costs, but did not force it to, and only in "contentious" 
cases, not in criminal cases.In the CIC, however, even when it refers the 
regulation to the bishop, between c. 1611 , 4°, which establishes that every 
judgment must make a finding regarding litigation costs, and no. 1 ° of this 
canon, it does not seem to leave much room for establishing the free ad
ministration of justice, outside of what is determined according to no. 3° 

of this same canon. One cannot even speak of free justice in penal cases, 
because c. 1728 § 1 refers to the norms of the ordinary contentious pro
cess without establishing any exemption with regard to judicial costs. 

Due to the foregoing, with respect to § 1, 1° of the canon, it can be 
concluded that what the bishop really must establish are the criteria by 
which the tribunal of his diocese is to impose the payment of costs or re
imbursement, as applicable. 
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In connection with the payment of expenses, c. 1595  seems to im
plicitly impose a limitation on the legislative power of the bishop, because 
the party that is absent from the proceeding and does not show just cause 
must be ordered to pay costs. With respect to reimbursement, c. 1911 of 
the CJC/19 17 is still most helpful in assessing the various situations in 
which this compensation can be applied. With respect to costs incurred 
because of expiration or withdrawal, either in the process or in the appeal, 
the provisions of cc. 1523 , 1525, and 1636 § 1 must be taken into account. 

In § 1, 2°, we find a series of concepts that, as we anticipated, are not 
easy to delimit. 

We have the honorariums for advocates that, when their intervention 
is mandatory, are considered judicial "costs" and not expenses. However, 
the honorariums of the procurators, in principle, cannot be considered ju
dicial "costs" because their intervention is not expressly provided as man
datory, according to the provisions of c. 1481. It will only be mandatory 
when, according to § 1 of this canon, the judge deems it necessary. 

Then, still within § 1, 2°, mention is made of the honorariums of ex
perts and interpreters, as well as compensation for witnesses that are to 
be considered as judicial costs, because they are necessary expenses in 
the process. 

The free legal service regulated in § 1, 3 ,  which together with judicial 
expenses gives the name to this title, is intended to facilitate access to the 
courts for those persons who, because of insufficient economic means, 
would be deprived of judicial protection. Therefore, it consists of full ex
oneration from the duty to pay judicial costs. Their reduction, which is 
also mentioned in no. 3°, is to be deemed partially free legal service. The 
request for gratuitous service must be made at the beginning of the pro
cess and will be decided before the "litis constestatio," according to the 
provisions of c. 1464. If a situation arises that a party experiences destitu
tion, that is, after the "litis contestation," the said request may be made at 
any point in the process. 

The criteria by which the appropriateness of granting said benefit is 
judged, be it full or partial, are at the full discretion of the Bishop who gov
erns the tribunal. Moreover, some coordination with the various tribunals 
of a same Episcopal Conference is necessary in order to avoid possible 
complaints resulting from comparisons. 

Just as in § 1, 1 ° of c. 1649 the possibility is open for the losing party 
to be ordered to pay costs (in c. 19 10 of the CJC/1917 that order was man
datory), § 1 ,4° sets forth payments of damages owed by the party that not 
only lost the case, but also was rash in having recourse to litigation. Pur
suant to no. 4°, it is left to the discretion of the bishop to establish when it 
is deemed that there has been rashness and the amount of damages to be 
paid. Once the existence of said rashness is declared, the losing party is 
automatically ordered to pay. 
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With respect to § 1, 5°, it seems logical that in view of the well
founded possibility that a party can avoid his or her obligation to pay 
costs or damages in the event it is so ordered or it has litigated rashly, re
spectively, the court may ask in advance for a deposit of money or a guar
antee at the beginning of the process. In any event, it will be each tribunal 
that will decide the appropriateness of this measure in each case. 

Lastly, § 2 is a repetition of the provisions of c. 1913 § 1 of the CIC! 
19 17 , extended to include two more monetary items: honorariums and 
payment of damages. In fact, an appeal is not granted separately against 
the pronouncements of the judge on said items and costs. That is for two 
reasons: 

a) because that pronouncement of the judge, considered indepen
dently of the main case, is rather administrative in nature, such that the 
only recourse against it is before the same judge or tribunal; 

b) we find the second reason in § 1 of the same canon: if it is the 
bishop, as the moderator of the tribunal, who is to issue norms precisely 
on these matters, it is not conceivable how a court of appeals could decide 
separately on the pronouncement of costs, honorariums, and payment of 
damages. It would entail applying norms that are only in force in the terri
tory of the tribunal whose decision is being appealed. 

In the current regulation, the time limit for an appeal before the 
same judge or tribunal is extended to fifteen days. 

1667 



cc. 1650-1655 Bk VII. Pt. II. Sect. I. The Ordinary Contentious . . .  DE LE6N 

TITULUS XI 

De exsecutione sententiae 

TITLE XI 

The Execution of the Judgment 

------- INTRODUCTION ------

Enrique de Leon 

l .  The meaning of the execution of the judgment 

When a process is initiated before an ecclesiastical tribunal, the 
Church, through the judges and tribunals, exercises primary protection of 
the rights considered therein by the mere act of initiating the process and 
proceeding until pronouncement of the judgment. Many times the re
quested total jurisdictional protection is furnished when a declarative 
judgment is pronounced, that is, with a mere acknowledgment of the ex
istence of the right that was questioned. It is also furnushed when the 
judgment creates, modifies or extinguishes a given juridical relationship 
or situation, and this is what is known as a "constitutive judgment." Some 
protection is even created in the most frequent case of condemnatory 
judgments even before proceeding to the execution, by the mere act of 
recognizing the claims of the party who lodged the petition. 

However, this protection or safeguard is not sufficient if, after the 
judgment is given, more proceedings do not take place that would lead the 
content of the ruling to adapt to reality. This adaptation is almost auto
matic in the case of judgments ending "declarative" and "constitutive" pro
cesses, because the protection requested, if it is recognized in favor of the 
petitioner, is completely realized when a favorable judgment is obtained. 
The effect is "almost" automatic, because in both types of processes occa
sionally complementary proceedings are needed to really make effective 
the desired and recognized protection. 

In processes that end with a condemnatory judgment, however, the 
judgment by itself is usually not sufficient for effective protection of the 
rights and interests, the protection of which was requested. It is true that 
from that moment on the juridical situation of the petitioner is substan
tially different, from the situation in which he or she was at the beginning 
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of the process that ends with a condemnatory judgment, now the peti
tioner has a right not possessed before. However, his or her factual situa
tion is still the same if after the condemnatory judgment the respondent 
does not comply, or voluntarily executes, that which he or she has been 
cnvicted, because now (as before the process began), he or she is not al
lowed any way to personally exercise that right. 

In view of the foregoing, for the order of the judgment to have practi
cal efficacy, proceedings are established designed to make the respon
dent, once convicted, effectively perform the act that he or she was 
ordered to perform in the judgment. All of these regulated proceedings are 
called the execution of the process. That is why execution can only be 
properly referred to when, for the reasons already set forth, it is necessary 
to initiate the process of the same name. In the case in which the respon
dent voluntarily "executes" the judgment, it would be "improper execu
tion." 

2. Juridical nature of the process of execution 

The juridical nature of the process of execution is not a matter of 
mere erudition, but of practical importance, because if we have an admin
istrative process, or if we have a judicial process, its efficacy depends on 
the execution process. 

In the canonical system, pursuant to the norms regulating it to which 
we will refer below, the execution process has a marked administrative 
character: 

- Whereas, it is considered an autonomous process separated in its 
development from the main case in which it originated; 

- it is not the judge or tribunal that pronounced the condemnatory 
judgment that must proceed to execution, but the bishop, either person
ally or through someone else ( c. 1653 § 1 ). 

The practical consequence of this separation, and of this administra
tive character of execution, is manifested in the possibility to obstruct the 
execution itself because it is not the same authority who hears and who 
executes. In fact, the establishment of a mechanism for correction in 
c. 1653 § 2 implies an express knowledge of this eventuality. 

3. Which judgments are executable 

From the content of the present title it appears that only judicial 
judgments that end a hearing process are susceptible to execution. How
ever, with regard to the rest of the possible rights to execution, it is neces
sary to distinguish if they are interlocutory judgments and decrees, or 
other executory rights. 
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In the first case, taking into account that cc. 1613 and 1618 attribute 
to interlocutory judgments and decrees the same force as the definitive 
judgment, it seems that the present provisions on execution are fully ap
plicable to interlocutory judgments, and decrees, provided that they have 
become adjudged matters (cf. cc. 1641 and 1650 § 1). 

With regard to other possible executory rights, in that there is no ref
erence to them, it must be deemed that they cannot be the object of this 
execution process if they have not been previously subjected to a hearing 
process (more or less brief), that ends with a condemnatory judgment. 
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1650 

Tit. XI. The Execution of the Judgement c. 1650 

§ 1. Sententia quae transiit in rem iudicatam, exsecu
tioni mandari potest, salvo praescripto can. 1647. 

§ 2.  Iudex qui sententiam tulit et, si appellatio proposita 
sit, etiam iudex appellationis, sententiae, quae non
dum transierit in rem iudicatam, provisoriam exse
cutionem iubere possunt ex officio vel ad instantiam 
partis, idoneis, si casus ferat, praestitis cautionibus, 
si agatur de provisionibus seu praestationibus ad ne
cessariam sustentationem ordinatis, vel alia iusta 
causa urgeat. 

§ 3 .  Quod si sententia, de qua in § 2 ,  impugnetur, iudex 
qui de impugnatione cognoscere debet, si videt hanc 
probabiliter fundatam esse et irreparabile damnum 
ex exsecutione oriri posse, potest vel exsecutionem 
ipsam suspendere vel earn cautioni subicere. 

§ 1. A judgement which becomes an adjudged matter can be executed, 
without prejudice to the provision of can. 1647. 

§ 2 .  The judge who delivered the judgement and, if there has been an ap
peal, the appeal judge, can either ex officio or at the request of a 
party order the provisional execution of a judgement which has not 
yet become an adjudged matter, adding if need be appropriate guar
antees when it is a matter of provisions or payments concerning nec
essary support. They can also do so for some other just and urgent 
reason. 

§ 3. If the judgement mentioned in § 2 is challenged, the judge who must 
deal with the challenge can suspend the execution or subject it to a 
guarantee, if he sees that the challenge is probably well founded and 
that irreparable harm could result from execution. 

SOURCES: § 1: c. 1917 § 1; SN can. 445 § 1 
§ 2 :  C.  19 17 § 1,1 °; SN can. 445 § 2,1 ° 

§ 3 :  c. 19 17 § 2,2°; SN can. 445 § 2,2° 

CROSS REFERENCES: cc. 1638, 1641, 1643, 1644 § 2 ,  164 7 

COMMENTARY ------

Enrique de Leon 

1. It is a general rule applicable in every process of execution that 
the condemnatory judgment , or judicial resolution intended to be 
executed, must have become an adjudged matter. This is established in § 1 
of this canon, which also sets forth the first exception to the general 
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provision just stated. This is that, if a final judgment, which therefore has 
acquired the force of an adjudged matter, has not yet been executed nor 
has the execution process begun, when the recourse of restitution in in
tegrum is lodged, it cannot be executed until said restitution in integrum 
is resolved (c. 1647 § 1), unless the judge hearing the recourse finds it 
likely that the petition for restitutio has been presented to delay the exe
cution, in which case he or she can order that the judgment be executed, 
adopting due guarantees in the event that restitution in integrum is 
granted (c. 1647 § 2). 

2.  Paragraph 2 of the canon establishes a situation that in turn consti
tutes an exception, either to the general rule mentioned in § 1 or to the 
general rule formulated in c. 1638. According to this latter canon, "an ap
peal suspends the execution of the judgment." This is one of the two ef
fects that are usually produced by the lodging of the appeal: suspending 
execution (c. 1638) and in devolutivo (c. 1628). But by virtue of the excep
tion contained in § 2, the judge who pronounced the judgment in the first 
instance as well as the appellate judge may order ex officio or at the re
quest of a party "provisional execution" of a judgment provided that: 

a) the judgment has ordered the payment of provisions or ordinary 
payment for necessary support; 

b) there is another urgent and just reason such that if the judgment 
was not provisionally executed, it could result in prejudice greater than 
the prejudice that would result with an execution that would later prove 
to be wrong. In any event, in order to foresee this possible prejudice, a 
consequence of provisional execution, the last part of § 2 provides the 
need to adopt the appropriate guarantees. 

3. Clear evidence of the prudence with which the option granted in 
§ 2 of this canon should be used is given by § 3, which constitutes, in turn, 
an exception within an exception. 

In fact, if once a judgment is pronounced that orders provisions or 
payment for necessary support or for another urgent and just cause, its 
provisional execution is decreed by the judge a quo and then the appeal is 
lodged, the judge ad quem of the appeal can suspend said execution if he 
believes that the challenge to the judgment is probably well-founded and 
that, consequently, execution could result in irreparable damage. The 
same judge has this same faculty when, after decreeing the same provi
sional execution, he realizes that the challenge will probably be success
ful. Adding the furnishing of a guarantee at the end seems repetitive and 
unnecessary, because it is already provided in § 2 as an indispensable con
dition for provisional execution, when necessary. 

4. Canon 1644 § 2 has an explicit reference to § 3 of this canon, when 
it speaks of whether or not judgments pronounced in causes on the status 
of persons have the force of an adjudged matter. According to the provi
sions of c. 1643 ("cases concerning the status of persons never become an 
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adjudged matter"), judgments rendered in said processes are not suscepti
ble to execution because they lack the necessary force of an adjudged 
matter. Nevertheless, it should be born in mind, above all, that said judg
ments usually are declarative or constitutive. Therefore they do not prop
erly require execution, but rather, when applicable, the supplemental 
proceedings ( vide introduction to the title) that are necessary to render ef
fective the right or interest of the petitioner. However, even in the event 
that we have a condemnatory judgment, this judgment is with no doubt li
able to execution, as evidenced in the exact wording of c. 1644 § 2 :  "re
course to a higher tribunal to obtain a new presentation of the case does 
no t suspend the execution of the judgment ... " Therefore, in short, if 
when a "new presentation of the case" is lodged, the judgment has already 
been executed, it makes no sense to speak of suspension of the execution, 
because it is impossible. And if it is lodged with an execution pending, the 
criteria established in this § 3 for cases of ordinary appeal of a judgment, 
as c. 1644 §2 provides, will apply. In our opinion, it would be more correct 
to refer to c. 1647,  because in both cases, it is an extraordinary recourse. 
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Non antea exsecutioni locus esse poterit, quam exsecuto
rium iudicis decretum habeatur, quo edicatur sententiam 
ipsam exsecutioni mandari debere; quod decretum pro di
versa causarum natura vel in ipso sententiae tenore in
cludatur vel separatim edatur. 

Execution cannot take place before there is issued the judge's executing 
decree directing that the judgement be executed. Depending on the nature 
of the case, this decree is to be either included in the judgement itself or 
issued separately. 

SOURCES: c. 1918; SN can. 446 

CROSS REFERENCES: cc. 1684, 1685 

CO MMENTARY ------

Enrique de Leon 

Judicial activity in the canonical process does not end with the judg
ment that concludes the process, either in the first or the second instance. 
Without getting into the execution process itself (which, as will be seen, 
the CIC entrusts to the bishop of the place in which the judgment was pro
nounced), it falls upon this judicial activity to order that the judgment be 
executed. Without this mandate, the judgment cannot be executed even if 
it is a final judgment. 

It is also provided that this execution order must be in the form of a 
"decree" that, depending on the nature of the case, may be directly in
cluded in the judgment or be pronounced separately. 

In causes for the declaration of the nullity of marriage, the question 
arises as to when the judgment is executable: when the decree of execu
tion is made or "when there is notification of a decree or new judgment," 
declaring the nullity of the marriage, as provided in c. 1684 § 1. It is not 
logical to speak properly of "execution" in these causes, because there is 
no penalty. In any event, the proceedings provided in c. 1685 must be car
ried out, which are those that, according to other opinions, constitute the 
matter of execution. But is it necessary to wait until the respective nota
tions are made in the marriage and baptism registers in order to deem the 
judgment is executed? The simplest solution is to always include the exec
utory decree in the judgment or decree of confirmation in order that the 
respective notations may be made within a reasonable time.Until these no
tations are made, however, neither of the two parties may in fact remarry, 
because he or she will still be seen as married in the registers according to 
the previous notation. 
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1652 

Tit. XI. The Execution of the Judgement c. 1652 

Si sententiae exsecutio praeviam rationum redditionem 
exigat, quaestio incidens habetur, ab illo ipso iudice deci
denda, qui tulit sententiam exsecutioni mandandam. 

If the execution of the judgement requires a prior statement of accounts, 
this is to be treated as an incidental question, to be decided by the judge 
who gave the judgement which is to be executed. 

SOURCES: c. 19 19 ; SN can. 447 

CROSS REFERENCES: cc. 1587 -1591 

C OMME NTARY ------

Enrique de Le6n 

Before proceeding to the execution of the judgment, or during the 
execution process, it may be noted that it is necessary to proceed to a ren
dering of accounts without which said execution would not be possible. In 
this case, a new hearing proceeding must be carried out. Therefore it is a 
judicial action, which exceeds the functions of the executor. Thus the 
canon defers to the same judge who pronounced the judgment, in order 
that he or she decide in a brief proceeding, (referred to in cc. 1587-1591), 
the issue that was raised. Evidently, if execution has already begun, it is 
suspended as long as the incidental matter on which execution itself de
pends is presented and resolved. 
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1653 § 1. Nisi lex particularis aliud statuat, sententiam exse
cutioni mandare debet per se vel per alium Episco
pus dioecesis, in qua sententia primi gradus lata est. 

§ 2. Quod si hie renuat vel neglegat, parte cuius interest 
instante vel etiam ex officio, exsecutio spectat ad 
auctoritatem cui tribunal appellationis ad normam 
can. 1439 § 3 subicitur. 

§ 3.  Inter religiosos exsecutio sententiae spectat ad Su
periorem qui sententiam exsecutioni mandandam 
tulit aut iudicem delegavit. 

§ 1. Unless particular Law provides otherwise, the Bishop of the diocese 
in which the first instance judgement was given must, either person
ally or through another, execute the judgement. 

§ 2. If he refuses or neglects to do so, the execution of the judgement, at 
the request of an interested party or ex officio, belongs to the author
ity to which the appeal tribunal is subject in accordance with 
can. 1439 § 3. 

§ 3. Between religious, the execution of the judgement is the responsibil
ity of the Superior who gave the judgement which is to be executed, 
or who delegated the judge. 

SOURCES: § 1: c. 1920 § 1 ; SN can. 448 § 1 
§ 2 :  c. 1920 § 2 ;  SN can. 448 § 2 
§ 3 :  c. 1920 § 3 ;  SN can. 448 § 3 

1654 § 1. Exsecutor, nisi quid eius arbitrio in ipso sententiae 
tenore fuerit permissum, debet sententiam ipsam, 
secundum obvium verborum sensum, exsecutioni 
mandare. 

§ 2. Licet ei videre de exceptionibus circa modum et vim 
exsecutionis, non autem de merito causae; quod si 
habeat aliunde compertum sententiam esse nullam 
vel manifeste iniustam ad normam cann. 1620, 1622, 
1645, abstineat ab exsecutione, et rem ad tribunal a 
quo lata est sententia remittat, partibus certioribus 
factis. 
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§ 1. The executor must execute the judgement according to the obvious 
sense of the words, unless in the judgement itself something is left to 
his discretion. 

§ 2.  He can deal with exceptions concerning the manner and the force of 
the execution, but not with the merits of the case. If he has ascer
tained from some other source that the judgement is null or mani
festly unjust according to cann. 1620 , 1622 and 1645, he is to refrain 
from executing the judgement, and is instead to ref er the matter to 
the tribunal which delivered the judgement and to notify the parties. 

SOURCES: § 1: c. 1921 § 1; SN can. 449 § 1 
§ 2 :  c. 1921 § 2 ;  SN can. 449 § 2 

CROSS REFERENCES: cc. 17 , 1439 § 3, 1620 , 1622 , 1645 

COMMENTARY ------

Enrique de Leon 

1. Canons 1653 and 1654 discuss respectively the questions of who 
must carry out execution and the manner in which it is done. Canon 1920 
of the CIC/19 17 provided almost exactly what is set forth in § 1 of c. 1653, 
but now two important innovations have been introduced: 

a) Whereas, the reference made to particular law ("unless particular 
law provides otherwise"), must be taken into account, because "some
thing else" totally different from what is in § 1 may be decided; this aspect 
is not at all insignificant; 

b) however, instead of referring as before to the "local Ordinary," it is 
expressly stated that it is the bishop of the diocese, in which the judgment 
was pronounced in first instance, who orders execution of the judgment 
personally or through another. 

The fact that it is the diocesan bishop who executes the judgment 
and not the judge who pronounced it, demonstrates the administrative 
and not the judicial nature ( vide the introduction to the title) attributed to 
the execution phase in canon law, which has become more evident in the 
new Code. In the event that it is the judicial Vicar or the judge himself who 
executes the judgment, which can occur, it means that in both cases they 
have received express delegation from the diocesan bishop, but the judi
cial action does not continues in the execution. 

2. Paragraph 2 of c. 1653 also provides for the possibility that was al
ready considered in the CIC/1917 in which the bishop refuses or is negli
gent in the execution of the judgment. Evidently, when § 2 states "if he 
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refuses," it is not referring to the person whom the diocesan bishop has 
delegated for execution of the judgment, but the diocesan bishop himself. 
And in this case, a mechanism is applied which bears some similarity to 
the devolative effect of the appeal, thus the reference to c. 1439 § 3 refer
ring to tribunals of second instance. Execution, either ex officio or at the 
request of a party, is transferred to the authority to which the tribunal of 
appeal is subject. 

Regarding this latter point, it must be noted that by now ref erring to 
the "authority to which the appeal tribunal is subject," instead of the ap
pellate judge doing it directly, as stated in c. 1920 § 2 of the CJC/19 17 , the 
question arises as to who is considered to be the authority in the case of 
the Tribunal of the Roman Rota and of the Tribunal of the Rota of the Ap
ostolic Nunciature in Spain. 

3. With respect to the manner in which execution is carried out, § 1 
of c. 1654 sets forth the criterion that c. 17 establishes for interpreting law, 
that is, (according to the obvious sense of its words), unless the judgment 
itself has left something to be interpreted at one's discretion. If, as stated 
previously, the judicial activity ends with the executory decree or, if appli
cable, with the resolution of any incidental matters that may arise during 
execution, but in any event cannot be extended to execution, for its part, 
the administrative activity that entails execution cannot invade an area 
that does not belong to it, such as the hearing function that belongs exclu
sively to the judicial function. That is why the canon establishes precise 
limits within which execution must be performed, leaving open the possi
bility that the judge him- or her -self has ceded some specific aspect to the 
discretion of the executor. 

However, it seems clear that if the executor in some case refuses to 
execute the judgment, he must do it for a good reason. That is why if, 
when executing a judgment, he finds that the judgment is null or mani
festly unjust, not only can he refuse, but he must abstain from executing it 
and send the matter to the tribunal that pronounced the judgment, notify
ing the proper parties. This is provided in § 2 of c. 1654 and should also be 
included in the first assumption of c. 1653 § 2 ,  "if he refuses," omitting this 
phrase that on the other hand must be understood to be included in the 
following "or neglects to do so." In any event, the provisions of § 2 of 
c. 1654 must, as the canon itself indicates, comply with the provisions of 
cc. 1620 , 1622, and 1645. 

4. Paragraph 3 of c. 1653 indicates that, between religious, execution 
of the judgment devolves in any event upon the Superior, either the Supe
rior who pronounced the judgment or another delegated judge appointed 
by him. As a result, we understand that the criteria established in c. 1654 
are not strictly applicable, because in more than a few cases, the judge 
and the executor are the same person. 
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1655 

Tit. XI. The Execution of the Judgement c. 1655 

§ 1 .  Quod attinet ad reales actiones, quoties adiudicata 
actori res aliqua est, haec actori tradenda est statim 
ac res iudicata habetur. 

§ 2 . Quod vero attinet ad actiones personales, cum reus 
damnatus est ad rem mobilem praestandam, vel ad 
solvendam pecuniam, vel ad aliud dandum aut facien
dum, iudex in ipso tenore sententiae vel exsecutor 
pro suo arbitrio et prudentia terminum statuat ad 
implendam obligationem, qui tamen neque infra 
quindecim dies coarctetur neque sex menses exce
dat. 

§ 1. In real actions, whenever it is decided that a thing belongs to the 
plaintiff, it is to be handed over to the plaintiff as soon as the matter 
has become an adjudged matter. 

§ 2. In personal actions, when the respondent is condemned to hand over 
a movable possession or to pay money, or to give or do something, 
the judge in the judgement itself, or the executor according to his dis
cretion and prudence, is to assign a time-limit for the fulfilment of the 
obligation. This time-limit is to be not less than fifteen days nor more 
than six months. 

SOURCES: § 1: c. 1922 § 1; SN can. 450 § 1 
§ 2: c. 1922 §§  2 and 3;  SN can. 450 §§ 2 et 3 

CROSS REFERENCES: cc. 1410, 1652 

C OMME NTARY ------

Enrique de Leon 

This tit. XI, dedicated to execution of the judgment, and sec. I of 
part II of Book VII, dedicated to the ordinary contentious process, con
cludes with the setting of time-limits in which obligations imposed on the 
respondent by the judgment must be complied with. 

If the penalty contained in the judgment directly involves a real ac
tion (cf. c. 1410), that is, there is a penalty imposed to hand over a thing, 
be it movable or immovible, albeit always derived from a real action, this 
thing must be handed over to the petitioner immediately as soon as the 
judgment acquires the force of an adjudged matter. If it is not handed over, 
execution of the judgment will be requested. In the hypothetical situation 
in which the litigated thing could not be handed over, because it has been 
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destroyed or its delivery is physically impossible, the respondent would 
have to hand over to the petitioner its price established in advance by an 
expert, for which the avenue established in c. 1652 for the statement of ac
counts before execution may be followed. 

If, however, the penalty consists of obligations resulting from per
sonal actions, such as for example the payment of a sum of money or giv
ing something, (if it is a movable thing it must derive from a personal act), 
then the time-limit for its voluntary compliance must be established, 
which will never be less than fifteen days nor more than six months. Said 
time-limit will be set by the judge in the judgment, or the executor, accord
ing to his discretion and judgment, at the beginning of the executive ac
tion. 
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SECTIO II 

De processu contentioso orali 

SECTION II 

The Oral Contentious Process 

------- INTRODUCTION 
Luis Madero 

cc. 1656-1670 

1. Origin and nature of the oral contentious process 

With the oral contentious process, the canonical legislator has in
tended to introduce a new type of process, quite different from the ordi
nary contentious process treated in the previous section. This constitutes 
one of the principal innovations that the Code offers in relation to the 
former Code regarding the procedure. 

The members of the Commission for the revision of the Code were 
inspired by the process regulated in cc. 453 to 467 of the Motu proprio De 
iudiciis pro Ecclesia Orientali, 1 and by the indirect method in the sum
mary process which established a new process that is much more flexible 
and without the excessive formalities which characterized the process of 
the Ordo Solemnis Iudiciorum. This latter work, dominated by the proce
dural principle of writing with all of its corollaries (preclusion, mediation, 
division into different phases, longer time limits, etc.), hardly seemed suit
able for the requirements for urgency in certain cases (to start with, those 
enumerated in the Decretal Dispendiosam: Clem. II, I, 2). 

For these types of cases, the decretal Saepe ordered the suppression 
of many of those formalities. It omitted the need for the libellus supplex, it 
disregarded the solemn litiscontestatio, time limits were abbreviated, di
verse citations and some of the oaths were abolished. This type of process 
was called upon in order to give recognition to a great development. As a 
matter of fact, its scope of application was extended little by little to many 
other cases. 2 It ended up being transformed into what had been the 

1. Cf. AAS 40 (1950), pp. 98-99. 
2. Cf. P. RIDOLPHINI, De ordine procedendi in iudiciis in Romana Curia Praxis 

recentior, 5th ed. (Venice 1703), pp. 7-8 . 
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common process for the canonical tribunal before the promulgation of the 
CJC/1917.3 

Although there were two schemata with which they intended to in
troduce the modern day division into two parts, the solemn and the oral, 
the idea did not succeed in the codification of 1917, because, (aside from 
other reasons), the principles contained in the Saepe document had been 
included within its proper ordinary process. 

The juridic nature of the oral contentious process is that of a rapid or 
accelerated full trial and not that of a summary trial properly so-called, 
once the initial scope has been presented of the matters which can be rec
ognized and treated by means of this process. 

The summary process at the present time is that which refers to 
some matters that are well determined and concrete. The range of infor
mation about these matters demands greater rapidity of procedure, espe
cially because the understanding of the judge is limited to a clearly 
defined procedural object. The judge is constrained to determine the con
crete question which is submitted to him, and he must leave other possible 
implications aside. For this reason, the means of defense and attack are 
more limited and the solution by the judge takes on a provisional status, 
since the decision reached in the summary trial can be revised anew in the 
plenary process. This latter process, the oral contentious trial, on the 
other hand, does not restrict the procedural means of attack and defense. 
The question being argued will be treated in an exhaustive manner. The 
most important difference lies in that the sentence that falls under this 
type of process-the plenary, as well as under the oral process or the 
rapid plenary-attains the force of a res judicata (a final judgment). 

For these reasons, the decision of the members of the coetus de pro
cessibus (the commission for processes) seems wise in their naming it 
"oral contentious" and in excluding it from the section for special pro
cesses where that section was still in the planning stage.4 Even though the 
adopted designation of "oral contentious" might not be adequate from the 
point of view of the Latin language, it does agree with it, because this pro
cess does get its inspiration from the principle of procedural orality with 
all of its corollaries. 

2.  What principles make up the oral contentious process 

The principles that make up the oral contentious process are logi
cally those that are encountered in one way or another as being connected 
intimately with the principle of procedural orality. This principle consists 

3. Cf. CH. LEFEBVRE, "Procedure ," in Dictionnaire de Droit Canonique, VII, col. 295; 
M . LEGA, De Iudiciis Ecclesi asticis, I (Rome 1898) , p. 519. 

4. Cf. Comm. 11 (1979), pp. 247ff. 
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primarily in the possibility and convenience by which the procedural acts 
are executed verbally. The written form, which is mandatory in the ordi
nary contentious process in accord with the principle of the time-honored 
wording in c. 14 72, is not necessary in this process. This is so even though 
for some acts there is no inconvenience in having them committed to writ
ing or it might even be that it is obligatory to put them into writing, as is 
the case with the petition. 

Strictly connected to the principle of orality one encounters the prin
ciple of the physical proximity of the judge to the parties, to the witnesses, 
and to the expert witnesses, because the majority of the processual inter
ventions are accomplished in the presence of the judge during the hearing. 
This principle is completely in contrast to the principle of mediation which 
permits a dissociation between the judge who is to judge the case and the 
judge who instructs it. This possibility is clearly admitted in the ordinary 
contentious process as is deduced from c. 1428. The figure of the judge in
structor is severely criticized by the authors who are inclined to favor oral
ity in the process, since the work of the judge instructor is incompatible 
with the principle of proximity. The advantages of proximity are great, be
cause the same judge who decides the case must assist personally at the 
hearing, facilitating thereby a direct assessment of the proofs. 

The principle of proximity also implies the need to maintain the prin
ciple of the identity of the judge all during the process. This supposes that, 
save for the rarest exceptions, no change of judge should be effected as 
provided for in c. 1425 § 5. Normally, there must not be any reason for a 
case that would justify the substitution of the judge, since the period of 
time foreseen to resolve the question is quite short. 

The necessary consequence of the principle of orality is the principle 
of procedural concentration, which demands that all the proofs be made 
within one or two hearings. In the ordinary contentious process, because 
of its predominantly written character and because of its division into dif
ferent steps or preventive phases, there is a tendency to spread out the in
terventions and to take more time. The result is that it is impossible to 
include all the interventions within the hearing. At the same time, this divi
sion into preclusive phases has the effect that, once the time limit has 
passed to conclude a determined procedural act, such a step cannot be 
completed because the act exceeded the time period provided for it (this 
is what is known as the principle of procedural preclusion). Note, how
ever, that, because of the influence of the principles from the decretal 
Saepe in the ordinary canonical process, a rigid application of preclusion 
does not exist.In the oral contentious process, we also find some peremp
tory time periods which are not allowed to support a certain preclusion, 
as we shall see in more detail. 

The principle of non-appealability from interlocutory decisions, 
which is considered by the def enders of orality as something of vital im
portance in favoring the principle of procedural concentration and the 
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identity of the judge, is not found expressly recognized in the regulation of 
oral contentious law. In the mp De iudiciis pro Ecclesia Orientali, c. 465, 
this precept was included: "Sententiae interlocutoriae a iudice unico pro
latae impugnari nequeunt nisi una cum sententia definitiva admissis." 
However, in the CCEO, one does not encounter a precept like this. Per
haps the reason is that it is difficult for interlocutory sentences to be pro
nounced in this type of process. But the possibility must not be excluded, 
especially if reference has been made to questions about the admissibility 
of the petition. In these cases, the general discipline of c. 1629 , 4° , will 
have to be applied. 
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Sect. II . The Oral Contentious Process c. 1656 

§ 1. Processu contentioso orali, de quo in hac sectione, 
tractari possunt omnes causae a iure non exclusae, 
nisi pars processum contentiosum ordinarium petat. 

§ 2. Si processus oralis adhibeatur extra casus iure per
missos, actus iudiciales sunt nulli. 

§ 1. The oral contentious process dealt with in this section can be used in 
all cases which are not excluded by law, unless a party requests the 
ordinary contentious process. 

§ 2. If the oral process is used in cases other than those permitted by the 
law, the judicial acts are null. 

SOURCES: SN cc. 453-467 

CROSS REFERENCES: cc. 1425 § 1, 1°, 1590 § 1, 1627, 1631, 1669, 1671-
1691, 1693 § 1, 1697-1707, 1709-1710, 1728 § 1 

C OMME NTARY ------

Luis Madero 

I. THE EXTENT OF THE APPLICATION OF THE ORAL CONTENTIOUS 
PROCESS 

The general norm established in c. 1656 clearly determines the ex
tent of the application of the oral contentious process. In principle, all 
those cases that are not excluded by law can use this process. One can 
readily suppose that there are many different types of cases that can be 
heard following this shorter and more economical process. 

1. Cases excluded by universal law 

a) Cases declaring the nullity of marriage 

Canon 1690 is exhaustive: "Cases declaring the nullity of marriage 
cannot be treated in an oral contentious process." We are facing an abso
lute prohibition. The "special" process of the declaration of nullity as regu
lated in cc. 167 1-1691 must always be followed. The last of these canons 
mandates that whatever is established in the norms of the code ref erring 
to processes in general, and to the ordinary contentious process must be 
adhered to. 
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The causes for a declaration of nullity that are based on the assump
tion that the nullity of the marriage can be proved through documents 
have their own special process, as stipulated in cc. 1686-1688. They treat a 
procedure that is faster than the oral contentious process, and which can 
be called a summary documentary process. 

The administrative procedure for the dispensation called "super 
rato, "  also has its own particular process due to its specific nature. It must 
follow the necessary norms established in cc. 1697ff, and the special 
norms of the Holy See. The same situation happens in the process of de
claring the presumed death of one of the spouses ( c. 1707). 

The reason for excluding cases of this type is to be found in the spe
cial importance held in the canonical procedure safeguarding the mar
riage bond. In this respect, the relator of the Coetus de processibus, in his 
response to some suggestions made by one member of the consultors 
about permitting the use of the oral contentious process in matrimonial 
cases in general, 1 explained that its prohibition was based fundamentally 
on the danger which a sudden and serious change would entail in intro
ducing it for use by tribunals. This situation would come about not only 
because of the brevity of the oral process, but also because, of the simpli
fication of marriage laws in the latest reorganization of the norms of the 
ordinary trial. 

b) Causes of nullity of holy orders 
Causes for the declaration of nullity of the bond of sacred orders are 

also excluded by the universal law. These can be treated judicially or 
extra-judicially (c. 17 09 ). When they are being processed judicially, c. 1710 
states that " ... the canons concerning trials in general and the ordinary 
contentious trial are to be observed." This mandate apparently and effec
tively excludes this type of cases from the oral contentious trial. The last 
canon cited adds: "unless the nature of the matter precludes it." This 
would permit one to think of some circumstance in which the vitiation of 
the nullity of an order is deduced from a reliable document. In this in
stance, one would well imagine that proceeding through the ordinary pro
cess would be superfluous. The normal procedure in this last case would 
be administrative. 

To this legal argument there must be added the fact that c. 1425 § 1, 
1 °, in establishing that this type of case must be heard by a collegiate tri
bunal of three judges, also implicitly excludes proceeding by means of the 
oral contentious trial. 

c) Penal cases 

A similar exclusion from the scope of the oral process is made in the 
conclusion of c. 1728 § 1, using a formula similar to that of c. 1710: "Salvis 
praescriptis canon us huius tituli, in judicio poenali applicandi sunt, nisi 

1 .  Cf. Comm. 1 1  (1979), p. 271 .  

1686 



MADERO Sect. II. The Oral Contentious Process c. 1656 

rei natura obstet, canones de iudiciis in genere et de iudicio contentioso 
prdinatio." Consequently, penal cases are excluded. It is the same with 
matrimonial cases. There were some concrete proposals, on the part of 
some members of the coetus de processibus, according to which the 
norms of the oral contentious process would be applied to penal cases. 
The response to this was: "Consultoribus non placet haec propositio, quia 
in casu urgentis necessitatis procedi potest per decretum extrajudicium. "2 

This briefer procedure was treated within the bounds of c. 1 720. 

Moreover, from the exclusion of these cases by the universal law, 
one might even think that other types of cases can be excluded by particu
lar law. 

2. Facultative character of this procedure 

The last clause of the first paragraph of the canon which we are com
menting on clearly established that the oral contentious process can be 
used except where one of the parties requests that the ordinary conten
tious process be followed. Therefore it is the choice of either of the par
ties, the petitioner or the respondent. 

The same right to ask that the case be heard through the ordinary 
contentious process exists for public parties, if it is through a determina
tion of the law or of the ordinary that they take part in the process. The 
reason is evident, because the canon does not distinguish between public 
and private persons, so that either one of these can make this petition to 
the judge, who will see for himself whether or not he is obliged to follow 
the steps of the ordinary contentious process. 

3. Cases that the CIC expressly refers to the oral contentious process 

a) Canon 1693  § 1 allows for the cases of matrimonial separation, 
when being handled procedurally, to be heard following the steps of the 
oral contentious process. However, it also allows the parties the freedom 
to ask that the ordinary contentious process be followed. If neither of the 
parties chooses an option that the CIC grants, the judge will have to hear 
the case following the oral contentious process, since he is not able on his 
own authority to decide upon a change of process. 

b) For so-called incidental cases, when they have to be treated with a 
certain thoroughness and the judge decides that in a determinate case the 
matter must be resolved by means of an interlocutory sentence, c. 1590 § 1 
prescribes that the norms of the oral contentious process have to be ob
served, although it can happen that "attenta rei gravitate aliud iudici 

2. Comm. 12 (1980), p. 199. 
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videatur." Therefore it remains up to the discretion of the judge to deter
mine what is to be treated in one manner or another. Logically, if the inci
dental matter is of such a nature that it will be necessary to treat it in 
accord with the ordinary contentious process, then the judge will have to 
decree that it be treated in this manner. In these cases, in addition to that 
of an incidental matter (according to cc. 1587-1591), one would deal with 
the preliminary matter of a prejudicial character. This action would re
quire it to be resolved in an independent process, subject to being de
clared as a dilatory exception by the party, or warranting the judge to 
resolve it ex officio in conformity with c. 1459 . Whenever both processes 
interfere with each other, this having arisen through incidental matters, al
though each has its own proper autonomy for what has already been 
transmitted, the connection can justify the proroguing of competence in 
favor of the judge of the first process, but never for their combined har
mony (c. 1414). When presenting the ordinary process as prejudicial to the 
matter that is subject to the oral procedure, the judge can stop the first 
process until he has firmly resolved the pre-judicial matter that had been 
brought up. 

The difficulty, however, in the extending of competence can proceed 
principally from the constitution of the tribunal, which can require by 
legal imperative a collegiate tribunal for the ordinary process (c. 1425 § 1). 
In such a case, it would not be possible to prorogue the competence be
cause c. 1620 , 2 ° prohibits it under the threat of irremediable nullity. The 
processes will then be treated separately, without prejudice to the fact 
that the tribunal, which utilized the ordinary process under the belief that 
the cause in which it is included is pre-judicial to that which is treated in 
the oral process, would demand a decree of the judge of the first hearing 
by reason of connection. This is done for the purpose of placing all the 
matters which are outlines in any step and norm of the ordinary process 
before the tribunal. If a matter is raised about competence between tribu
nals, it will be resolved in conformity with c. 1460 . While not every liti
gious matter suitable for being judged in an ordinary trial can be tried 
through the oral contentious process, still, every litigious matter suitable 
to be judged in the oral process is of course suitable to be judged accord
ing to the ordinary process. 

c) Canon 1631 expressly consigns the right of appeal for the so
called incidental case, to the oral contentious process. The judge has the 
duty to resolve the matter most expeditiously. This makes one believe 
that the judge could reduce the time periods for the oral contentious trial. 
This restraint in time does not seem to be practical in any form, especially 
in those regions in which the distance existing between the tribunal a quo 
and the tribunal ad quem is great. To be able to carry out the hearing it 
might be necessary for the parties to travel to another city, which in many 
cases is not easy to do. On the other hand, to resolve the matter of the ap
peal in the affirmative or negative, which is a technical matter, it is suffi
cient to send the pertinent documents, without a need to call the parties 
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together for a hearing. The motives outlined in c. 1629 which determine 
the impossibility of appeal of the sentence are verifiable without a need 
for a hearing. 

d) Canon 1627 states that "the cases concerning a plaint of nullity 
can be dealt with in accordance with the norms for an oral contentious 
process." Here there is no difficulty such as exists in the previous case, be
cause, normally, it is the same tribunal which issued the challenged sen
tence that has competence to resolve the plaint of nullity. Still, it can be 
requested, according to the cases, that there be a judge different from the 
one who pronounced the sentence (c. 1624). When the plaint is jointly pre
sented with the appeal, as c. 162 5 allows, the most normal procedure is 
that it be treated following the formalities of the appeal. 

From what we have said so far one can deduce that the legislator 
clearly prefers the ordinary contentious process. Certainly, this offers 
greater guarantees for being able to arrive at a more just solution, espe
cially in those trials in which one is dealing with the validity or the exist
ence of some sacrament. One sees also that, in practice, the oral process 
will be little used, because the cases treated in the canonical forum are 
rare which are not related to the problems of the nullity of marriage. It is 
sufficient to see the annual statistics of the Holy See in these last years to 
prove that the immense majority of the cases are matrimonial. 

The existence of the contentious administrative tribunals foreseen in 
the subsequent projections CIC might lead one to think that this type of 
process could be used with great frequency to resolve problems of an ad
ministrative nature. Since these tribunals were suppressed, it does not 
seem that this type of process is destined to have a very wide use. 

IL PENALTY OF NULLITY OF PROCESSUAL ACTS 

§ 2 contains an explicit penalty of nullity of processual acts when 
"the oral process is used in cases other than those permitted by law." This 
means that those judicial acts will be null if the oral contentious process is 
used when it is prohibited by law or when one of the parties asks of the 
judge that the ordinary contentious process be used in accord with § 1 of 
this canon. 

Martinez Cavern, having made a careful analysis of this rule and 
keeping in mind c. 1669 , comes to the conclusion that if "the oral conten
tious process has been used in a case excluded by law the sentence is null 
(logically with irremediable nullity; c. 1669 ). Therefore, the judicial acts 
are incapable of being retroactively validated. What is more, these acts re
main null, since they have not been retroactively validated in conformity 
with c. 1619 . If the oral contentious process has been used in a case in 
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which even one of the parties ( or the public prosecutor) has asked that 
the ordinary contentious process be followed, the sentence is not null be
cause of that heading or ground. If, alternately, it is not null under another 
heading, (it is simply not null), the judicial acts will or will not be retroac
tively validated, according to whether or not c. 1619 has come into play. In 
the supposition that the judicial acts are not retroactively validated, the 
sentence itself becomes remedially null, because of being based on the 
null judicial acts which have not been retroactively validated according to 
the norm of c. 1619 (c. 1622 , 5°)."3 

The party who requested that the case be processed through the or
dinary contentious process will have to be attentive and make his or her 
petition before the judge who is using the oral contentious process against 
the wishes of the parties, so that it impedes the use of c. 1619 . If the party 
does not do this, it must be understood that in reality the party is renounc
ing his or her petition, and is agreeing to the fact that the case will be 
treated in an oral contentious process. 

At any rate, it must be kept in mind that when the cases of public in
terest are treated, as happens with the cases of separation of spouses, 
there is no retroactive validation of null procedural acts because of the 
sentence. 

3. M. MARTINEZ CAVERO, "El proceso contencioso oral," in Revista Espanola de Derecho 
Canonico 45 (1988), p. 684. 
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1657 Processus contentiosus oralis fit in primo gradu coram 
iudice unico, ad normam can. 1424. 

The oral contentious process takes place in the first instance before a sole 
judge, in accordance with can. 1424. 

SOURCES: SN can. 453 

CROSS REFERENCES: cc. 1424, 1441 

COMMENTARY ------

Luis Madero 

This canon stipulates that the oral contentious process should be 
carried out before a single judge in first instance in accordance with 
c. 1424, which permits the single judge to be assisted by two assessors. 
Logically, these assessors fulfill a technical function, as their name indi
cates, namely, of assessing and giving counsel. The relator of the coetus de 
processibus indicated what was the function of these consultors in this 
way: "Forsam unicus ille iudex molestam patitur solicitudinem praesertim 
quando, brevi post finem discusionis, debet sententiam pronuntiare. Ideo 
praevidetur quoad Vicario Iudiciali dari possint ab Episcopo dioecesano 
duo assessores tamquam consulentes, clerici vel viri laici probatae vitae et 
bonae estimationis, qui sessiones participant."1 

The competent judge is determined according to the general norms 
of competence established in title I of part. I of book VII, which treats of 
the competent forum (cc. 1404ff), or with the particular norms for the 
cases of separation of the spouses (c. 1694). 

We have already pointed out that the proper nature of the oral con
tentious process requires that it be decided by a single judge, who in
structs the case, principally during the hearing, and who finally decides 
the case by means of a sentence. This is a requirement in compliance with 
the principle of immediacy and the principle of the identity of the judge. 
However, it is convenient to bear in mind that, in some cases, the compe
tent judge, in order to hear a case in accord with the oral contentious pro
cess, will not be the judge of first instance, since one must consider other 
criteria regarding competence. Consider, for example, the plaint of nullity 
of the sentence when it has been pronounced by a collegial tribunal. This 
collegial tribunal would have to be the same tribunal that would have to 

1. Comm. 4 (1972), p. 62. 
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resolve the plaint in accordance with c. 1624. Also, in the case where the 
oral contentious process is used in the resolution of incidental cases, 
when they are introduced in a case that is being heard by a collegial tribu
nal, this is the tribunal that is competent to hear the incidental case. We 
must not forget that c. 1425 § 2 always leaves it in the hands of the bishop, 
even though the canon is applied to difficult cases or to those of greater 
importance, to entrust a litigious matter to a collegiate tribunal. This 
means a greater guarantee and even adds a new guarantee that the oral 
process will be used favorably, always with justice in mind. 

It must be remembered that there are certain matters that must be 
treated by the Tribunal of the Roman Rota in first instance (cf. c. 1444 § 2), 
which must always hear the cases collegially. It seems that in this case the 
oral contentious process might be able to be used with a turnus of three 
judges or auditors, always preserving the immediacy. The three are 
obliged to be present at the hearing, if possible, by analogy to what is stip
ulated in cc. 1449 § 4 and 1677 §§  1-2. This qualification of immediacy can 
be met if it is received personally by the president of the tribunal or 
through the ponens, who are not simply auditors receiving the proofs, but 
who are members of the tribunal, qualified in this case. 

It is interesting to recall that a parallel canon in the CCEO was sup
pressed to avoid these problems (cf. cc. 1334ff, CCEO). Observe that this 
process was designated to be "coram iudice unico" and actually came to 
be called a "iudicio summario. " 

The composition of the tribunal in the second instance is the same as 
that for the first instance (cf. c. 1441). Therefore the normal situation will 
be that, if the case is tried before a sole judge in the first instance, it also 
should be treated the same way in the second instance, and this will also 
favor the principle of immediacy. When the judge is assisted by two asses
sors, it seems logical that in the second instance the individual judge 
should also be assisted by two assessors. 
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1658 

Sect. II. The Oral Contentious Process c. 1658 

§ 1.  Libellus quo lis introducitur, praeter ea quae in 
can. 1504 recensentur, debet: 
1 ° facta quibus actoris petitiones innitantur, brevi

ter, integre et perspicue exponere; 
2° probationes quibus actor facta demonstrare in

tendit, quasque simul afferre nequit, ita indicare 
ut statim colligi a iudice possint. 

§ 2 .  Libello adnecti debent, saltem in exemplari authen
tico, documenta quibus petitio innititur. 

§ 1. In addition to the matters enumerated in can. 1504, the petition which 
introduces the suit must: 
1 ° set forth briefly, fully and clearly the facts on which the plaintiff's 

pleas are based; 
2 ° indicate the proofs by which the plaintiff intends to demonstrate 

the facts and which cannot be brought forward with the petition; 
this is to be done in such a way that the proofs can immediately 
be gathered by the judge. 

§ 2. Documents on which a plea is based must be attached to the petition, 
at least in authentic copy. 

SOURCES: SN can. 456 

CROSS REFERENCES: cc. 1503, 1504, 1545 

COMMENTARY ------

Luis Madero 

The procedure begins with the presentation of the petition before 
the competent tribunal in accordance with the criteria of cc. 1504ff. The 
petition must contain, in addition to the general requirements which 
c. 1504 sets forth, those matters enumerated in § 1 of this canon and 
which are more exacting, since c. 1504,2 ° only states that the petition 
must indicate: "on what right the plaintiff bases the case, and, at least in 
general terms, the facts and the proofs to be evinced in support of what he 
is affirming." In this canon, the request is made that the facts be stated "in 
a brief form, complete and clear, upon which the claims of the petitioner 
are based, " and moreover, "that the petition indicate the proofs by means 
of which the petitioner is attempting to demonstrate the facts ... in such a 
way that the judge can comprehend them immediately." 
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This major requirement is justified by the necessity to make quite 
clear what the object of the suit is and to know what the proofs are which 
must be solicited by the judge, especially the testimony of the witnesses 
and the findings of the expert, in a way which avoids any loss of time 
which would delay the process. For the same reason, there is a need for 
those proofs that can be provided together with the written form of the pe
tition to be presented as appendices. Normally, one will be dealing with 
documents that are in the control of the petitioner. In this regard, § 2 of 
this canon directs that "documents on which a plea is based must be 
added to the petition, at least in authentic copy." This norm cannot be un
derstood as something absolutely obligatory, because it can easily happen 
that such documents are not at one's disposal, in which case it would be 
sufficient to indicate who the witnesses are that the petitioner thinks will 
sufficiently demonstrate his assertions. This rule is not to be interpreted 
as an absolute requirement, because what is being dealt with is not a doc
umentary process. 

When the petitioner does not have the document in his possession 
but it exists perhaps in the hands of the respondent, he must ask in the pe
tition that the judge order (in accordance with c. 1545), that this docu
ment be presented in the trial. In the same way, if it is required that the 
judge request any official copy of some document, etc., it must be asked 
for in the libellus of the petition. 

Even though the rather rigid formality which this canon imposes for 
the preparation of the petition could make one think that it is possible to 
present the petition only in writing, nothing militates against a justifying 
cause for the petitioner to make his or her petition orally with the notary 
drawing up the acts in accordance with c. 1503 , including all the items 
listed in this canon. That which cannot be missing logically is the precise 
indication of the proofs that the petitioner presents, and, if he has any 
documentary proof, he will have to attach it to the petition. 

That insistence of no. 1 ° concerning the description of the facts 
draws one's attention to is the requirements of c. 1504, 2°. It seems, how
ever, that what is attempted in this oral process is to accentuate the im
portance of the alleged facts, more than that of the law. The importance of 
the story supporting the action being taken in the suit being brought to 
bear is greater than the necessity to argue that the alleged right which 
must be recognized by the judge; substantiation counts for more than indi
vidualization. The appropriateness or the non-appropriateness of the sen
tence ( c. 1620 , 8°) will depend more on the facts than on the claimed law, 
as is emphasized by c. 1677 § 3. In the oral process the faculties of the 
judge to formulate the doubts and to respond to them in his sentence are 
broadened (cc. 1661 § 1 and 1668 §§ 1-2). There will be less risk of incon
gruity, this depending on whether the judge is aware of the proven facts, 
apart from the juridic solution that he may offer. 

1694 



MADERO Sect. II. The Oral Contentious Process c. 1658 

Finally, in § 2, there is manifested the desire to avoid, in the very act 
of the hearing itself, having the matter of authenticity to come to the fore 
regarding the copies of the documents which are serving as the fundamen
tal proof for the petition. Within this petition itself, if it has documentary 
proof attached to it, it must be guaranteed that the copies being offered 
are authentic (c. 1544). They must be instrumental in such a way that they 
efficiently vouch for their exact conformity with the original documents. 
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§ 1. Si conamen conciliationis ad normam can. 1446, § 2 
inutile cesserit,  index, si aestimet libellum aliquo 
fundamento niti, intra tres dies, decreto ad calcem 
ipsius libelli apposito , praecipiat ut exemplar peti
tionis notificetur parti conventae, facta huic facul
tate mittendi, intra quindecim dies, ad cancellariam 
tribunalis scriptam responsionem. 

§ 2. Haec notificatio effectus habet citationis iudicialis, 
de quibus in can. 1512. 

§ 1. If an attempt at mediation in accordance with can. 1446 § 2 has 
proven fruitless, the judge, if he deems that the petition has some 
foundation, is within three days to add a decree at the foot of the peti
tion. In this decree he is to order that a copy of the plea be notified to 
the respondent, with the right to send a written reply to the tribunal 
office within fifteen days. 

§ 2. This notification has the effects of a judicial summons that are as 
mentioned in can. 1512. 

SOURCES: SN can. 457 

CROSS REFERENCES: cc. 1446 § 2, 1505, 1509-1512, 1665 

COMMENTARY ------
Luis Madero 

Once the petition has been introduced in the tribunal, the judicial 
Vicar or the president, if one is dealing with an interdiocesan tribunal, will 
have to assign the case to one of the judges of the same tribunal or decide 
whether it is convenient for him to hear it personally. 

The judge who is going to hear the case must remain unchanged dur
ing the whole trial, and because of this it is recommended that this be 
planned from the beginning. This judge will receive the written petition 
and will properly study it. If there is any hope that the parties might arrive 
at a reconciliation, he must try to convince them that it would be better to 
arrive at a mutual agreement. This norm does not fail to present the gen
eral rule, expressed in c. 1446 § 1, to avoid litigations in so far as possible 
and to settle them beforehand and peaceably. This conciliatory attempt is 
not indispensable, because the judge can discern, once he has studied the 
petition, that there is not much probability of their coming to an accord (it 
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can be seen how in the planning stage an attempt was exacted, as being 
necessary, at conciliation, but afterwards this need was eliminated). 2 

The judge must study the libellus to prove whether the procedural 
assumptions exist or not (cf. c. 150 5). He will also evaluate it to see 
whether the petition, at least initially, appears well-founded, meaning, if it 
possesses what the canonical doctrine understands by fumus boni. If it 
absolutely lacks that fumus, it must be rejected in limine litis, despite 
the fact that c. 1658 § 1 has emphasized the importance of the alleged 
facts and their proof ( cf. c. 1505 § 2, 4 °). The result is that it is easier to 
know whether this type of petition does or does not have a basis because 
the libellus must indicate with greater precision its basis. When a petition 
is presented about a matter that is found to be excluded from this type of 
process the judge will have to inform the petitioner about this fact so that 
the petitioner can pursue the matter by way of the ordinary contentious 
process. 

If the judge, after having analyzed the libellus, observes that every
thing is in order and that there is a definite basis for the petition, he must 
by means of a decree ad calcem admit the petition to trial and he or she 
will order the respondent to be cited. 

The judicial citation reflects the unique characteristic of what is de
scribed in the canon, because, actually, the respondent is not summoned to 
appear before the judge and to respond, but he or she is merely sent a copy 
of the text of the petition with the decree of its acceptance. He is also noti
fied that he has a time period of fifteen days to respond to the petition in 
writing. This time-period is a legal time period that cannot be prorogued. 
As a matter of principle, it seems suitable to be prepared for the response. 
However, we think that, together with the copy of the petition, there must 
be an indication that copies of the documents presented by the petitioner 
with his or her petition were also delivered to the respondent. A complete 
transmission of this notification requires the revelation of the entire peti
tion to the respondent, that is to say, the libellus accompanied by the cop
ies of the documents that have been presented in authentic forms with the 
formulation itself of the claim of the petitioner (cf. c. 1658). 

The notification of the libellus must be done by one of the means 
provided in cc. 1509 -1511. That notification has the effectiveness of the ci
tation, or in another sense, it brings with it the properly so-called initiation 
of the process, constituting the juridical procedural relationship ( cf. 
c. 1512), which c. 1517 terms instantia. 

The respondent, once the written petition of the petitioner has been 
seen, can send his or her answer to the petition to the office of the tribunal 
in the time period of fifteen days. This will be the respondent's most com
mon approach, although, obviously, one can, if one so desires, make no 

2. Cf. Comm. 1 1  (1979), p. 250. 
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response to the petition at all, in which case he or she would be declared 
absent according to c. 1592.  Record of this absence will always be re
corded in the proceedings (cf. c. 1509 § 2), because of the return receipt 
from the postal service by which notification was made, including the date 
of the petition. This date provides a definite authenticity, because, other
wise, the computation of the time period to respond, which c. 1659 § 1 
provides, will lack the guaranteed date which is legally required, and gives 
rise to problems which affect the fundamental rights of the parties. 

We think that if the respondent desires to make use of the right to 
choose which c. 1656 grants him, it is at this moment that one must make 
known one's wish to use the ordinary contentious process to avoid unnec
essary delays, although in reality there is no specific norm established in 
this respect in the CIC. In any view, to accept another solution would af
fect the good procedural order in the oral process, and would also require 
a definite preclusive effect, above all when one tries to avoid procedural 
fraud and the manipulation of the process of one of the parties against the 
other (and against justice in general). The late presentation of the petition 
for which there follows the ordinary contentious process can be con
verted, in the hands of a litigant of bad faith, into an instrument of unjusti
fied procedural delay, for which having to straighten it out is unacceptable. 

In the response to the petition, the respondent can make use of all 
the exceptions which are possible in the concrete case in order to oppose 
the claim of the petitioner. This theme in its entirety cannot be developed 
here, but it is sufficient to direct one to the commentary on cc. 1491ff. No
tice that, when it is a matter of exceptions which are founded on other 
non-existent facts, or are impediments to or are exclusions to the action, 
the respondent must also combine with one's response the proofs that one 
thinks will serve him or her. This statement is apparently deduced from 
the mention that is made in c. 1665 about: "proofs which were not submit
ted or requested in the plea or reply ... " If it is a matter of witness testi
mony or the report of the experts, it would have to include the list of 
witnesses with their respective addresses. If the advise of an expert is 
wanted, the respondent must do it at this time. The purpose will be to 
make it possible for everything to be ready to facilitate the assembling of 
the proofs. If it is a matter of documentary proof, it should be appended to 
the response to the petition. Otherwise, the principle of procedural order, 
required for the greater efficacy of the act of the proper hearing for this 
process (cf. cc. 1661-1668 § 1), will be threatened by the later need of hav
ing to hold several hearings unnecessarily. 

The fact that every type of exception on the part of the respondent 
can be brought forward shows us clearly (see the introduction to the sec
tion) that we are dealing with a type of process that must be qualified as a 
process with "plenary cognitio, " and not "summary cognitio, "  which con
siderably limits the means of defense and of attack. 
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1660 

Sect. II. The Oral Contentious Process c. 1660 

Si exceptiones partis conventae id exigant, iudex parti 
actrici praefiniat terminum ad respondendum, ita ut ex 
allatis utriusque partis elementis ipse controversiae 
obiectum perspectum habeat. 

If the exceptions raised by the respondent so require, the judge is to as
sign the plaintiff a time-limit for a reply, so that from the material ad
vanced by each he can clearly discern the object of the controversy. 

SOURCES: SN can. 458 

CROSS REFERENCES: cc. 1463 § 1, 1660, 1661 § 1 

C OMMENTARY ------

Luis Madero 

The respondent can oppose the petition with every kind of excep
tion, procedural, material or mixed, whatever supports his or her right. At 
the same time it is logical that one can also avail oneself of a counterclaim 
if he or she thinks that any basis exists for it (see commentary on c. 1494). 
In this way, the respondent takes advantage of the opportunity that the 
process gives him or her to take an action contrary to that of the peti
tioner. Since there is no express prohibition against using the counter
claim in this type of trial, there is no doubt but that the counterclaim 
action can be used. Another point is that the speed that this oral process 
provides may be desirable or not. However, in dealing with an accelerated 
plenary process (see introduction to the section) the counterclaim cannot 
be excluded if the general conditions for it are complied with. 

In all of these cases in which the response to the petition is not lim
ited to a simple denial of what the petitioner requests, nor is it a true coun
terattack, the judge must establish a prudent time period for the petitioner 
to give suitable study to the allegations of the respondent, so that he can 
oppose them and try to present a counter argument. This writing of the an
swer to the exceptions also has a facultative character. It can be an occa
sion to solicit new proofs which had not been requested in the petition. 

Regarding the time at which the counterclaim is to be proposed, it 
must be said that the CIC has set a time limit of thirty days after the litis 
contestatio: cf. c. 1463 § 1). This was done in spite of the large scope with 
which c. 1630 of CJC/1917 authorized the presentation of the counterclaim 
at any time of the judgment before the sentence. In the case of the oral 
contentious process, it would be permitted to compute the time period of 
30 days from the moment in which there is a definite formulation of the 
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doubt (c. 1661 § 1). This action would permit the counterclaim to be filed 
within the same hearing that has to be convoked, by reason of the last 
cited canon, within the maximum time period of 30 days. In this sense it 
seems that there would be an allowance for the possibility of various and 
unnecessary delays that would seriously prejudice the speed otherwise 
anticipated in the oral contentious procedure. 

It would have been preferable to establish a much shorter specific 
time period, for the oral contentious process , during which it would be 
possible to raise the counterclaim before the hearing. It should be done in 
such a way that the petitioner can also be given the opportunity to counter 
the argument of the counterclaim action within a short time period. Thus, 
it would be possible to leave the disputed issues to be treated in the same 
hearing so as to render another hearing unnecessary. In the cases of a late 
presentation of the counterclaim it is apparently recommended that the 
judge make use of the power which c. 1463 § 2 gives him, namely, mandat
ing that the counterclaim be treated separately from the principal action. 
It is interesting to remember that the authors who commented upon the 
decretal Saepe held as the common opinion that the only possibility for 
the presentation of the counterclaim was in exordio litis. 3 

Regarding the time period for the proposal of the exceptions, it is ad
visable not to lose sight of the fact that they must be proposed in limine 
litis, that is to say, before the doubt has been formulated (cf. c. 1459 § 2). 
Once the formulation of the doubt is determined, the right to propose 
them is precluded ( especially those which refer to the persons and to the 
method of judgment, although eventually it will be possible to propose 
them after this decree when the exceptions in reality occurred after
wards). 

The peremptory exceptions of the completed suit must be proposed 
before the litis contestatio in accordance with c. 1462 , yet it would be ad
missible for them to be proposed afterwards. However, the one making 
the proposals must prove that he or she did not cause the delay mali
ciously. In the oral process this time when the doubt is determined by the 
judge should be properly understood, since, strictly speaking, there is no 
litiscontestatio. 

The rest of the peremptory exceptions have to be proposed before 
the determination of the doubt by the judge. Normally, they are proposed 
by the respondent in writing in response to the petition. In the case where 
the respondent has undertaken a counterclaim action, the respondent first 
must allege the exceptions which c. 1660 allows in writing. Logically, 
these exceptions must be treated jointly with the principal matter in the 
hearing and must be resolved in the definitive sentence. 

3. Cf. IOANNES ANDREA, Liber sextum Decretalium Bonifacii papae VII, Clemens papae 
V Constitutiones cum apparata Ioannis Andreae (Venice-Baptista de Tortis 1496/1497), fol. 
52v.; IOANNES AB !MOLA, Lectura super Clementinas (Venice 1480), fol. 22 3R. 
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1661 

Sect. II. The Oral Contentious Process c. 1661 

§ 1. Elapsis terminis, de quibus in cann. 1659 et 1660, in
dex, perspectis actis, formulam dubii determinet; 
dein ad audientiam, non ultra triginta dies celebran
dam, omnes citet qui in ea interesse debent, addita 
pro partibus dubii formula. 

§ 2. In citatione partes certiores fiant se posse, tres sal
tem ante audientiam dies, aliquod breve scriptum 
tribunali exhibere ad sua asserta comprobanda. 

§ l. When the time-limits mentioned in cann. 1659 and 1660 have expired, 
the judge, after examining the acts, is to determine the point at issue. 
He is then to summon all who must be present to a hearing, which is 
to be held within thirty days; for the parties, he is to add the formula
tion of the point at issue. 

§ 2. In the summons the parties are to be informed that, to support their 
assertions, they can submit a short written statement to the tribunal 
at least three days before the hearing. 

SOURCES: § 1: SN can. 459 
§ 2 :  SN can. 460 

CROSS REFERENCES: cc. 1513 § 3 ,  1514, 1620 , 8°, 1650 , 1659 , 1660 

C OMMENTARY ------

Luis Madero 

One of the principal characteristics of the summary process in the 
decretal Saepe has been considered in this canon: the suppression of the 
necessity for a solemn litiscontestatio. It is the judge who will complete 
the formulation of the doubt, once he or she has seen the written petition 
with its response and the allegations eventually presented by the peti
tioner to which the previous canon refers. This is a feature of vital impor
tance for the process, because in this way it correctly limits the object of 
the controversy that must remain unchanged during the entire case ( cf. 
c. 1514). The sentence must give a full response to each one of the ques
tions set forth in the formulation, under pain of nullity (cf. c. 1620 , 8°). 

According to what is deduced from this canon, the decree establish
ing the formulation of the doubt must be sent to the parties, together with 
the citation for the hearing. Although nothing is stated expressly, we think 
that there is room for the possibility for either of the parties, who may not 
agree with the dubium, to initiate the special recourse which c. 1513 § 3 
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establishes for the purpose of obtaining a modification. This is done be
fore the same judge, who will then have to resolve the question presented 
in the briefest way possible. The time period for giving notice of this re
course against the formulation of the doubt is ten days from receiving the 
decree of the notification. The decree that resolves this matter cannot be 
appealed. However, it can be appealed if it is attached to the principal 
question. 

This canon orders the judge to cite the parties and all the other per
sons who must participate in the hearing. He must also cite, among others, 
the witnesses proposed by the parties and the experts if this type of proof 
has been proposed. 

The time period that the canon establishes is thirty days starting 
from the drawing up of the decree of the formulation of the doubt. In the 
preparatory schema another time period had been included, since the 
Schema of 1976 stipulated that the hearing should be held in a time period 
of not less than ten days and not more than thirty. However, later on, it 
was decided to eliminate the first part.4 

Paragraph 2 of the canon permits the parties to present in writing an 
elaboration of their proper defences three days before the hearing is to be 
held. The nature of these briefs is not very clear, but in some cases they 
can be useful for presenting possible additional arguments or even for re
questing some additional proof which has not been asked for either in the 
petition or in the response to the petition. Of course, what seems to re
main completely excluded from these briefs is raising some new question, 
either on the part of the petitioner or on the part of the respondent. 

The canon does not insist that these briefs be sent to the opposing 
party, but in principle, they will come to know the contents of these ampli
fied briefs only during the hearing. 

4. Cf. Comm. 1 1  (1979), p. 252. 
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1662 

Sect. II . The Oral Contentious Process c. 1662 

In audientia primum tractantur quaestiones de quibus in 
cann. 1459-1464. 

In the hearing, the questions mentioned in cann. 1459-1464 are considered 
first. 

SOURCES: 

CROSS REFERENCES: cc. 1459 -1464, 1649 § 1, 1660 

COMMENTARY ------

Luis Madero 

On the day designated for the hearing there must appear before the 
judge, the parties, their advocates, if they have them, and the witnesses 
and experts, if their participation is required in the case. 

The hearing is the most important part of the procedure, since this is 
where the entire instruction proper to the case takes place before the 
judge. First of all, those peremptory exceptions must be necessarily re
solved, with the exception of those which, through the treatment of the 
basic questions, require proof and must be resolved in the judgment. 

Effectively, this canon establishes that in the hearing the matters to 
which cc. 1459-1464 refer have to be treated first. This requirement might 
make one think that all the possible exceptions have to be treated in the 
hearing. We think that it is not necessary because some exceptions, espe
cially those that make reference to the presupposed procedures and to the 
manner of the constitution of the trial, must be raised and resolved before
hand. It would go against procedural economy to delay the resolution 
until the hearing (cf. cc. 1459 § 2, 1460 ) because it would permit the pro
cess to proceed that was wrongly constituted ab initio. Once the hearing 
has taken place, if the judge admits an exception, all that has been done 
can become useless. This can be said especially about the exceptions to 
the completed case (c. 1462 § 1), which, however, are easily capable of 
being weighed and evaluated, even if their nature is not dilatory, even if 
they are being objected to as being dilatory. 

In the hearing those other exceptions have to be treated which, as 
c. 1459 § 1 points out, make reference to the nullity of the sentence: "De
fects which can render the judgment invalid can be proposed at any stage 
or grade of trial; likewise, the judge can declare such exceptions ex offi
cio." In fact, this is something new in the CIC. It permits proposing the 
nullity of the procedural acts at the time at which they are produced, that 
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avoids proceeding to a null judgment, although in reality, it is more of an 
exception properly speaking. What is meant here is that an act of proce
dural nullity occurs in situ, that was equvalent to an actio ex attentati in 
the CJC/19 17 (cc. 1854-1857). With this action, one does not avoid seeing a 
certain resemblance in its function, 1 since every null act can be declared 
as such at the insistence of the party or ex officio by the judge. 

The indubitable advantage that the influence of the principle of radi
cal concentration offers is that such a declaration, even in the case where 
it is done ex officio by the judge, has to be brought to a conclusion before 
the parties and their advocates. This gives them the possibility of alleging 
their respective reasons in a contradictory proposition, as to why the inci
dental matter should be overturned. 

Logically, what has to be resolved in the hearing is how the counter
claim action is to be treated, if one has been presented (cf. c. 1463 § 2 ;  see 
commentary on c. 1660). If the judge chooses to treat the principal action 
and the counterclaim together, the proofs of both will have to be brought 
out in the same hearing. What must be decided initially at the beginning of 
the hearing is whether the counterclaim ought to be joined together with 
the principal or initial argument. 

Likewise the possible incidental matters about the guarantee of pay
ment for the judicial expenses ( cf. c. 1649 § 1, 5°), the concession of gratu
itous service and the reduction of costs (cf. c. 1649 § 1 ,  3 °), must be 
resolved. If it is in the ordinary contentious process they must be resolved 
according to the norm of c. 1464. In the oral contentious process they 
should be resolved in writing before the hearing. 

All the matters set out in the acts of the hearing about which the 
judge has to arrive at specific resolutions, are, we think, not capable of re
course. This includes those matters that arose on the occasion of propos
ing and studying the proofs. In the oral process the doctrine that Garcia 
Failde affirms about the exceptions has to be applied to its full extent. The 
argument is that "the entire process must proceed with the greatest rapid
ity. "2 That is why there can be no appeal of these resolutions conforming 
to c. 1629 , 4°. Also, according to this author, "these appeals would totally 
frustrate the nature of this procedure which demands that everything be 
resolved rapidly in one hearing or in a few sessions which continue with
out long interruptions."3 

1 .  Cf. A.  QUINTELA, El atentado en el proceso can6nico (Pamplona 1972), pp. 127ff, 148ff. 
2. J.J. GARCiA FAILDE, Nuevo Derecho Procesal Canonico (Salamanca 1984), p. 282. 
3. Ibid. 
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Sect. II. The Oral Contentious Process c. 1663 

§ 1. Probationes colliguntur in audientia, salvo praes
cripto can. 1418. 

§ 2.  Pars eiusque advocatus assistere possunt excussioni 
ceterarum partium, testium et peritorum. 

§ 1. The proofs are assembled during the hearing, without prejudice to 
the provision of can. 1418. 

§ 2. A party and his or her advocate can assist at the examination of the 
other parties, of the witnesses and of the experts. 

SOURCES: § 1: SN can. 461 
§ 2 :  SN can. 454 

CROSS REFERENCES: cc. 1418, 1529 , 1560 

COMMENTARY -- - - - -

Luis Madero 

The study of the proofs proposed by the parties must be done during 
the hearing. It is precisely here where the principle of immediacy comes 
into full play as well as that of concentration. The judge who is going to 
decide the case becomes knowledgeable about the parties and the wit
nesses. He listens to them attentively, pondering the strength and veracity 
of their declarations,and so forth. 

Paragraph 1 of the canon takes into consideration a certain exception 
to the principle of immediacy, because it has logically foreseen that in cer
tain cases some mediation may be necessary, because c. 1418 refers to the 
necessity of having recourse to judicial assistance when, in order to gather 
a certain proof which cannot be found in the territory in the jurisdiction of 
the judge who is hearing the case, he or she appeals to another tribunal for 
assistance. In this case, it should be requested sufficiently beforehand in 
order to be able to have it present at the time of the actual hearing. Who
ever has experience in tribunals will know well that it is not always easy to 
accomplish this in such a short time (30 days counting from the formula
tion of the doubt) when one asks for judicial help, when dealing with coun
tries with vast stretches of territory where few tribunals exist. 

Although this canon does not mention it, it can may be necessary to 
anticipate collecting some proofs according to c. 1529 . In this case, it is 
not always easy, seeing that it is the same judge who would collect the 
proof beforehand, and who would be available on the day of the hearing. 
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When any expertise is sought, the judge must arrange for it before
hand so that the expert can present his findings at the hearing. Without a 
doubt the presence of the expert greatly facilitates the clarification of the 
matter ( and, besides , the judge and the advocates of the parties are able to 
request more clarifications). 

Paragraph 2 of the canon established the possibility by which the 
parties and their advocates assist in the interrogation of the other party, of 
the witnesses, and of the experts. This is a reflection of the principle of 
publicity that is inherent in the oral trial. One should be aware in every 
way that the witnesses and experts must remain outside the hearing room 
while waiting to be called, because it is suitable to interrogate them sepa
rately. In this way, they have no knowledge about the deposition of the 
other witnesses (see commentary on c. 1560). When it is necessary to have 
a meeting among the witnesses, it can be done in conformity with c. 1560 
§ 2. It is important to note how, in the oral process, given the principle of 
concentration, the proofs are collected and published within the same 
hearing. It is fundamental that this happens while the parties and their ad
vocates are present, since, otherwise, they will not have knowledge of 
what has happened. 

Note that there is no reference to the procurators of the parties, 
something that is very indicative of the rare importance of the matters that 
must be negotiated and judged, following the procedure of the oral con
tentious process. Due to its minor relevance, it does not appear so neces
sary that the parties act through procurators, especially when their 
appointment is optional (c. 1482). 

With respect to the attendance of the parties, they have the obliga
tion to be present in the courtroom because they are going to be interro
gated by the judge in the session of the hearing. What the canon is precise 
about is that they can assist in the interrogation of the witnesses and ex
perts, a prerogative that third parties do not have. 

In the acceptance and in the presentation of the proofs in the hearing 
session, the judge must prudently moderate the conduct of the parties and 
of third parties ( experts, witnesses, etc.) so as not to allow a betrayal of 
the spirit of c. 1670, lest the expediency and flexibility of the process be 
contrary to the guarantees which the CIC has established in the matter of 
proofs. 
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1664 

Sect. II. The Oral Contentious Process c. 1664 

Responsiones partium, testium, peritorum, petitiones et 
exceptiones advocatorum, redigendae sunt scripto a no
tario, sed summatim et in iis tantummodo quae pertinent 
ad substantiam rei controversae, et a deponentibus sub
signandae. 

The replies of the parties, witnesses and experts, and the pleas and excep
tions of the advocates, are to be written down by the notary in summary 
fashion, restricting the record to those things which bear on the substance 
of the controversy. This record is to be signed by the persons testifying. 

SOURCES: 

CROSS REFERENCES: cc. 1437 § 1, 1472 

COMMENTARY - - - - - -

Luis Madero 

With great skill, the canonical legislator elicits our understanding by 
harmonizing the principle of writing with that of speaking, this last being 
inherent in the essence of the oral contentious process. He does this in es
tablishing the need for written evidence (in a summary fashion and in 
whatever pertains to the substance of the case), of the responses of the 
parties, witnesses and experts, as well as the claims and exceptions of the 
advocates. If we keep in mind that in order to conduct a plenary process 
that is accelerated, there exists no limitation in allowing possible chal
lenges to the sentence in this type of process. Moreover, what has been es
tablished here is of the greatest usefulness because, especially for the 
appeal, it absolutely militates against economy to repeat, in the second in
stance, everything that took place in this hearing. It will suffice simply to 
send to the respective tribunal a written summary of the acts, together 
with the sentence of the first instance, so that the judge of the higher in
stance can decide if the appeal should proceed, or not, and if the sentence 
ought to be corrected. 

If, however, the prescriptions of the canon are not put into effect in 
some countries, the great distance existing between ecclesiastical tribu
nals might greatly impede, parties of lesser means from attending the new 
hearing which supposedly would be necessary in the second instance. 
Normally, since the notary has executed a summary, another hearing in 
second instance is not necessary, as required by the norm, because the 
judge or the appellate tribunal will have a written summary of what has 
been done in first instance and which is related to the substance of the lit
igation. 

1707 



c. 1664 Bk. VII. Pt. II. Sect. II. The Oral Contentious Process MADERO 

For those written summaries to have value, they must be signed by 
those who are testifying, as well as by the notary who must certify the 
acts. Keep in mind that it is inherent to the oral aspect that the procedural 
acts are valid even when they have not been put in writing ( see introduc
tion to the section), because, obviously the oral process would be dis
torted if cc. 1437 § 1 and 1472 were to be strictly applied. In this regard, a 
certain flexibility must exist precisely in order to avoid that possible dis
tortion. 

Although the canon does not mention the judge among those signing 
the acts consigned to the notary, nevertheless the hearing process is evi
dence of the actual presence of the judge before the parties and their 
advocates. Not only does he receive the proof but he also will make inter
locutory decisions of an oral character. Moreover, if c. 1569 § 2 prescribes 
this for the proof of witnesses, as well as for the declarations of the par
ties and to the proof of the judicial confession (c. 1534), the signature of 
the acts by the judge is especially made necessary since he was the one 
who held the hearing. This opinion can also be upheld on the basis of 
c. 1670. In the same way, servatis servandis, if convenient, it would be 
wise for the notary to tape record the deposition (c. 1569 § 1) and draw up 
the acts. 
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1665 

Sect. II . The Oral Contentious Process c. 1665 

Probationes, quae non sint in petitione vel responsione 
allatae aut petitae, potest iudex admittere tantum ad 
normam can. 1452; postquam autem vel unus testis audi
tus est, iudex potest tantummodo ad normam can. 1600 
novas probationes decernere. 

Proofs which were not submitted or requested in the plea or reply can be 
admitted by the judge only in accordance with Can. 1452. After the hearing 
of even one witness, however, the judge can decide upon new proofs only 
in accordance with Can. 1600 . 

SOURCES: SN can. 464 

CROSS REFERENCES: cc. 1452 § 2, 1600, 1645 § 2, 1°-3°, 1662 

COMMENTARY ------
Luis Madero 

This canon regulates some of the directive powers of the judge in the 
hearing, especially in whatever refers to the possibility of admitting new 
proofs. A definite preventive norm compatible with the concentrated na
ture of the hearing has been established. This clarifies the rights of the 
parties, but also their incumbent duties that are suitable to assure that the 
process will go on without dangerous confusion in roles and risks of de
lays. 

Two moments or phases are distinguished within the hearing: the 
first is devoted to the preliminary matters ( c. 1662); the second starts 
when the judge begins to hear the declarations of the witnesses 
("postquam autem vel unus testis auditus est"). 

1. During the first phase, which is designated to deal with those inci
dental matters requiring specific resolutions, especially those originating 
from dilatory exceptions (c. 1458), competency issues (cc. 1460-1461) and 
mixed exceptions (c. 1464 § 1), the judge can ex officio admit the proofs 
he sees to be necessary for a clarification of the case, in conformity with 
c. 1452 ,  especially in § 2 .If he thinks that the sentence is going to be 
gravely unjust, he can make up for the negligence of the parties in their 
presentation of the proofs or opposition to the exceptions. Obviously, and 
a fortiori, he will also be able to admit some proof that was requested at 
that point by either of the parties, even though the rule does not compel 
the acceptance of these proofs, since in c. 1665 it is clearly stated what in 
c. 1658 § 1, 1 ° is only presented as an anticipation of the hearing. To 
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compare both canons, this process tips the scales of the onus probandi 
(c. 1526 § 1) upon the petition and the rejoinder, if there is one, or, in the 
extreme case, of the response of the petitioner. Canon 1660 , however, says 
nothing in this respect, and neither does c. 1659 § 1 say anything about the 
response of the respondent, this is a consequence of the principle of pro
cedural equality and of the interpretation of c. 1665 in relation to c. 1658. 
These phases of the written allegations are the only ones in which the par
ties have the opportunity of proposing the proofs which they believe favor 
their own position. 

2.  The second phase begins at the precise moment that the first wit
ness is heard. This moment is the equivalent , in the oral contentious 
process, to the conclusion in causa of the more solemn or ordinary con
tentious process (see commentary on c. 1599 ). In this phase of the hear
ing, the canonical legislator by way of exception allows, however, that 
certain proofs which have not been requested at the appropriate time be 
requested and admitted , but only when they fulfill the conditions of 
C.  1600 : 

- in private matters, if all the parties are in agreement; 

- in public matters, if there is a serious reason for it, if the parties 
have been heard and the danger of fraud is avoided; 

- in all cases, if the judge believes that, should he not admit these 
proofs, the sentence will be unjust according to c. 1645 § 2 ,  1 °-3 °. 

3. No limitation exists for the submission of any document pertain
ing to the case that was not presented beforehand without the fault of the 
interested party. This is a hypothesis that is a bit peculiar, since the nor
mal procedure is that such a document is presented together with the peti
tion, and if not, at the beginning of the hearing. At any rate this possibility 
remains open. In the case of the oral contentious process it refers more to 
the request made during the hearing for the producing of some document 
that the party does not have at his or her disposal. 
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1666 

Sect. II. The Oral Contentious Process c. 1666 

Si in audientia probationes omnes colligi non potuerint, 
altera statuatur audientia. 

If all the proofs cannot be collected during the hearing, a further hearing is 
to be set. 

SOURCES: SN can. 464 

CROSS REFERENCES: cc. 1664, 1668 §1 

COMMENTARY ------

Luis Madero 

This canon permits an eventual second hearing when the quantity of 
the proofs is very great and there is not enough time in a single hearing to 
do everything or to do it well in the case where proofs can be asked for 
but cannot be produced immediately. The judge is able to convene a new 
hearing. He can choose to call a new hearing even at the time of the first 
session or he can send a new citation to the parties and any new person 
( or persons) whose presence is required as witnessor expert. The canon 
says nothing regarding the time period for this new hearing. It will be rea
sonable to make it as soon as possible lest one lose sight of everything 
that has taken place in the first hearing, proof of which will only lie in the 
brief summary to which c. 1664 makes reference. The judge must make his 
decision, basing his opinion on everything that has transpired. In the event 
that a great deal of time has passed, it is possible that the judge might for
get important details. Hence it is advisable to designate the soonest possi
ble date. 

The violation of the principle of concentration must be avoided, as 
well as the principle of the immediacy of the judge and parties that the 
hearing requires, and which is what justifies the norm of c. 1668 § 1. This 
canon prescribes that the judge must decide the case immediately, and, 
what is more, that he must read the dispositive part of the sentence. The 
possibility of thinking that c. 1666 permits delays for the second hearing, 
or that there is an open rule allowing for other eventualities and subse
quent convocations, based on a lack of time, on difficulties of proof, or on 
the non-appearance of some of the parties or their advocates, would be
tray the spirit with which the oral process has been conceived and re
gulated. Only those proofs that are required with the help of judicial 
assistance (cc. 1663 § 1 and 1418) can justify the delay. However, the com
petent judge must request in his or her rogatory letter, the speedy reply of 
the person being asked to submit some proof and the need for its being 
forwarded as soon as possible. 
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1667 

Bk. VII. Pt. II. Sect. II. The Oral Contentious Process MADERO 

Probationibus collectis, fit in eadem audientia discussio 
oralis. 

When the proofs have been collected, an oral discussion is to take place at 
the same hearing. 

SOURCES: SN can. 462 

CROSS REFERENCES: cc. 1598, 1599 

CO MMENTARY ------

Luis Madero 

The principal of procedural concentration demands that all the activ
ities, that is, both the presentation of the proofs and the discussion of the 
case plus the judgment, be dealt with in the hearing. This canon gives full 
support to this principle. Since all the procedural interventions, the decla
rations of the parties, the interrogatory of the witnesses, etc., have been 
done in the presence of the parties, the publication of the proofs and the 
conclusion in the case become unnecessary (cc. 1598-1599). Hence, im
mediately afterwards the discussion between the parties or their advo
cates should follow in the presence of the judge. The judge will have to 
direct the discussion in a suitable fashion, allowing for an oral exchange 
on the part of the petitioner and on the part of the respondent, following 
the order of topics that must be discussed. 

Most important in this type of process is the ability and quickness of 
thought, both of the advocates for the parties and of the judge himself, 
from whom there is demanded a special attentiveness to the dictatation of 
a just sentence. The advocates of the parties will have to prepare their de
fenses and allegations, giving consideration to the nature of the proofs 
presented and the result to be obtained. 

A problem presents itself as to whether the discussion is going to be 
about all the proofs taken together or only the proofs presented in the 
hearing. Following the first possibility, if the help which was solicited has 
not been sent in time (c. 1418), the hearing will have to be put off until the 
judge receives the proofs that have been presented at another tribunal. It 
can also happen that the solicited proof falls under c. 1600 ( cf. c. 1664 § 2) 
that requires another hearing. These are items that deserve emphasis, es
pecially where the brevity of the oral process appears to be threatened. 

If the other possibility follows, the discussion during the hearing 
centers on the proof being presented. The judge, however, is not obligated 
to the strict time limits of c. 1668 § §  1 and 2 ,  since the time period to issue 
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the sentence would be paralyzed until such a time as the proof would be 
produced, or, yet, if it is the type of proof as found in c. 1418, until such a 
time as it has been accepted by the competent judge and incorporated into 
the proceedings. 

It would have been desirable if the canons had been more precise in 
this respect. It is recommended, however, to adopt an interpretive posi
tion. Although a policy of not convoking the discussion until all the proof 
has been presented can find support by analogy in c. 1600 § 3, it is recog
nized that the chance for delays that this canon provides for the ordinary 
process is entirely incompatible with the concentration and the rapidity of 
the oral process. For this reason, we state that we are inclined toward the 
second possibility. We do this without prejudice toward what may be dis
cussed during the appeal concerning the evaluation of that proof by the 
judge alone that was presented in the first instance. 
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1668 

Bk. VII. Pt. II. Sect. II. The Oral Contentious Process MADERO 

§ 1. Nisi ex discussione aliquid supplendum in causae 
instructione comperiatur, vel aliud exsistat quod im
pediat sententiam rite proferri, iudex illico, expleta 
audientia, causam seorsum decidat ; dispositiva sen
tentiae pars statim coram partibus praesentibus le
gatur. 

§ 2. Potest autem tribunal propter rei difficultatem vel 
aliam iustam causam usque ad quintum utilem diem 
decisionem differre. 

§ 3. Integer sententiae textus, motivis expressis, quam 
primum, ordinarie non ultra quindecim dies, parti
bus notificetur. 

§ 1. Unless it emerges from the discussion that something needs to be 
added to the instruction of the case, or that there is something which 
prevents the judgement from being correctly delivered, the judge is 
forthwith, on completion of the hearing, to decide the case privately. 
The dispositive part of the judgement is to be read immediately in the 
presence of the parties. 

§ 2. Because of the difficulty of the matter, or for some other just reason, 
the decision of the tribunal can be def erred for up to five canonical 
days. 

§ 3. The full text of the judgement, including the reasons for it, is to be no
tified to the parties as soon as possible, normally within fifteen days. 

SOURCES: § 1 :  SN can. 467 
§ 2 :  SN can. 467 
§ 3 :  SN can. 466 

CROSS REFERENCES: cc. 1610, 1614, 1615, 1657 

COMMENTARY ------

Luis Madero 

Once the discussion is concluded, and if the judge does not see that 
any additional instruction of the case is necessary (that generally could 
determine the necessity of a new hearing), he alone has to decide immedi
ately ("expleta audientia, causam seorsum decidat"). 

The ability to demand additional instructions can be understood in 
accordance with c. 1452, and must be subjected to the limitations of 
c. 1600 (cf. c. 1665). The same holds for the idea of an obstacle that the ap
propriate canon indicates must be subjected to a very strict criterion. 
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Canon 1668 seems to indicate that the judge is to make his or her de
cision (cf. c. 1657)  as well as in drafting of the dispositive part of the sen
tence (cf. also c. 1610 § 1). Normally, the dispositive part of the sentence 
will be very short because it contains only the decision of the case without 
a need to explain the basis for the decision. 

The text of the canon sufficiently clarifies the fact that the act of 
judging refers only to the judge, and it makes no difference whether he or 
she has the help of assessors (cf. 1654 and 1424), or whether he or she has 
asked their advice, the judge is to make the decision alone. Nothing is said 
in the present canon, nor is it deduced from c. 1424, about the judge dic
tating his sentence together with his assessors. Their function is "to give 
their advice to the judge, but not to take over the proper functions of the 
judge." 1 

The dispositve part of the sentence must be read by the judge in the 
presence of the parties. These, if they wish, can make their wish known to 
appeal the sentence. At any rate, it is advisable to keep in mind that the 
judgment does not have any juridic efficacy before it is fully published ( cf. 
c. 1614). As happens in the oral contentious process, the dispositive con
tents of the decision is communicated to the parties beforehand (as §§ 1 
and 2 of the present canon anticipate). For the publication of the sentence 
the notification of the parties is to be understood as taking place with this 
same correspondence in accordance with c. 1615. From that moment, full 
juridic effect takes place and the time periods begin to run for possible 
challenges to the sentence. 

When a just cause exists, and when the subject matter is the same, 
the judge, for the purpose of studying the resolution with greater thor
oughness, can use the faculty which § 2 of this canonprovides. The time 
period which it allows to carry out a more profound study of the case is 
sufficient. Once this time period has been completed, the judge will have 
to pronounce the dispositive part of the sentence. If he or she considers it 
opportune, nothing prevents him or her from including the argument sec
tion of the sentence. Moreover, in any eventuality, the judge has another 
time period of fifteen days to dictate the complete sentence (§ 3). 

The time period of fifteen days given to the judge is quite a bit 
shorter than that established by c. 1610 § 3 for the ordinary contentious 
trial. In a special case, the judge can increase it a little. In general, how
ever, in order not to impede the administration of justice, it will never be 
advisable to defer too long the pronouncement of the definitive sentence. 

1. L. DEL AMO, commentary on c. 1424, in CIC Pamplona. 
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1669 
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Si tribunal appellationis perspiciat in inferiore iudicii 
gradu processum contentiosum oralem esse adhibitum in 
casibus a iure exclusis, nullitatem sententiae declaret et 
causam remittat tribunali quod sententiam tulit. 

If the appeal tribunal discerns that a lower tribunal has used the oral con
tentious process in cases which are excluded by law, it is to declare the 
judgement invalid and ref er the case back to the tribunal which delivered 
the judgement. 

SOURCES: 

CROSS REFERENCES: cc. 1600 , 1620ff, 1638-1640 , 1656 § 2 

CO MMENTARY ------

Luis Madero 

To the reasons for nullity of the sentence enumerated in c. 1620 , 
there is added the cause of nullity that this canon sets forth. When a case 
that is excluded by law has knowingly been processed according to the 
oral contentious trial, once this is discovered, it is thrown out. This nullity 
of the sentence by reason of exclusion from this procedure has a close re
lationship with the exception of nullity of those procedural actions quali
fied as dilatory by c. 1459 § 2 when the exceptions to the modum iudicii 
are referred to. In this event, there is no doubt but that what is being 
treated here is an irremediable nullity, which can be declared ex officio by 
the judge or by the tribunal. 

Added to this is the obligation for the appellate tribunal of appeal to 
return the proceedings to the tribunal of the first instance, so that it may 
be processed in accordance with the ordinary contentious process. Cer
tainly, all the procedural acts will have to be repeated, and, in practicality, 
nothing that was done before can be used because, as c. 1656 § 2 indi
cates, all the judicial acts are null. Although the canon only mentions the 
nullity of the sentence, this return of the case to the lower tribunal, some
thing which the canon has directed, signifies that this tribunal will find it
self once again facing the petition in the same case in which the judge or 
the tribunal found itself the first time when the petition was presented ( cf. 
cc. 1505 and 1659 ). This c. 1659 uses the term "tribunal" improperly, since 
the oral process required only one judge for the first instance (c. 1657) as 
it does for the subsequent instances (cf. c. 1441). 
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In the cases in which the judge of the second instance does not de
clare ex officio the nullity of the sentence, he can without any doubt inter
pose the complaint of irremediable nullity of the sentence and for any of 
the procedural sections for this reason. If this problem does not exist, the 
judge of the second instance will have to proceed to admit the appeal by 
following the steps provided for the appeal in cc. 1628-1640 . Normally, in 
this type of cases there is no possibility of expanding the argument of the 
case and the appeal judge must edit the formulation of the doubt in accor
dance with c. 1639 § 1: "Whether the prior sentence is to be confirmed or 
even if it is to be reformed in whole or in part." This is perfectly compati
ble with the adherence to the norms of cc. 1628ff, for the lodging of the ap
peal, its formalization afterwards before the judge ad quem, the rights of 
the parties, and the subsequent formulation of the doubts,and so forth. 

Assuming where there are proofs that were solicited in the first in
stance and were rejected by the judge, they still can be admitted by the 
judge of the second instance. The proofs not solicited in the first instance 
can be admitted only in accord with c. 1639 § 2 ,which refers it to c. 1600. If 
new proofs are not necessary, one must proceed directly to the discussion 
of the case, which, in our judgment, must be adapted to the proper nature 
of the oral judgment, for which it is sufficient to have the final session of 
the oral discussion (cf. c. 1667 , for the analogical application). For greater 
facility, convenience and usefulness for the advocates, it is normally cus
tomary in practice to put the exchanges between the advocates of the par
ties into writing, without needing to have it done orally. 

Later, when the second instance sentence is published, one must pay 
attention to c. 1668 § 2.  
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1670 
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In ceteris quae ad rationem procedendi attinent, serven
tur praescripta canonum de iudicio contentioso ordina
rio. Tribunal autem potest suo decreto, motivis praedito, 
normis processualibus, quae non sint ad validitatem sta
tutae, derogare, ut celeritati, salva iustitia, consulat. 

In all other matters concerning procedure, the provisions of the canons on 
ordinary contentious trials are to be followed. In order to expedite mat
ters, however, while safeguarding justice, the tribunal can, by a decree and 
for stated reasons, derogate from procedural norms which are not pre
scribed for validity. 

SOURCES: 

CROSS REFERENCES: cc. 20 , 1501-1655 

COMMENTARY -- - - - -

Luis Madero 

The present canon defers from the subsidiary method to the norms 
of procedure established for the ordinary contentious process. It also 
gives the judge the competence, in certain cases, by means of an explana
tory decree, to omit the application of some of these procedural norms 
whenever necessity demands his or her arriving at a quick solution of the 
litigation, as long as it does not deal with those norms established for the 
validity of the procedural acts. The term derogare, which is used in the 
text of the canon, is used in a wider interpretation of the phrase "to omit 
the application," though not in the strict sense of c. 20. 

However, the judge has to be very careful in the exercise of this fac
ulty, which in a certain way is discretionary and is applicable to those mat
ters that pertain ad rationem procedendi attinent. Care has to be finely 
tuned concerning all those matters that can give rise to procedural nulli
ties. Such nullities must be avoided from the start by the judge, since he 
lacks the power to convalidate what is absolutely null. The provisions fur
nished by the present canon, by means of the discretion thatthe judge can 
employ, are made so that no detriment can endanger the procedural guar
antees which are closely connected to the merely procedural norms. 

First, the canon demands that the interlocutory decisions of omitting 
the application of procedural norms be done by an explanatory decree. 
Secondly, it requires that the case proceed without any detriment to jus
tice. However, all of the procedure should take place without any possibil
ity of violating the equal status of the parties. The principle of the hearing , 
the principle of immediacy, that of legitimate challenge, and that of impar
tiality on the part of the judge, must also remain inviolable. 
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DE DIEGO-LORA Introduction cc. 1671-1716 

PARS III 
De quibusdam processibus specialibus 

PART III 
Certain Special Processes 

------- INTRODUCTION 
Carmelo de Diego-Lora 

I. GENERAL CHARACTERISTICS OF SPECIAL PROCESSES 

The primary and main classification of procedures is what distin
guishes ordinary from special procedures. The radical difference between 
the one and the others resides in the fact that the ordinary processes are 
juridic instruments of general character that are at the service of every 
class of claims. In these processes the rigor and arrangement of the juridi
cal forms that are organized by the legislator predominate, independently 
from any juridico-material connotation and in such a way that it makes 
them in the abstract capable of serving as vehicles for justice in the exer
cise of any of the procedural actions which the juridic order recognizes. In 
these the form is independent from juridic matter, but at the same time all 
the juridic matter can be the object of the ordinary process. This proce
dure, therefore, is conceived, as it has been said, as a vehicle for justice, 
without being conditioned by the rights which the litigants transform in 
their action on their claim (and the action of the opposition if this arises), 
into the object of the trial, which is stated clearly by means of the formula
tion of the doubts (cf. c. 1513 in relation to cc. 1504 and 1459 -1463, and 
with greater skill for the oral process, cf. cc. 1658, 1660-1661 § 1). 

Special processes, although they also certainly consist in a documen
tary organization of juridical forms (a series of procedural acts), which 
serve as a vehicle for justice have for their purpose the service and admin
istration of justice. This is justice according to the exigencies of specific 
juridical matters that the legislator thinks they require for their procedural 
treatment of particular subtle differences which make their procedure spe
cial in comparison to common trial. On a previous occasion, we have al
ready shown that "the procedures of Parts III  and IV are special 
contentious judgments by reason of the juridic matter brought to trial."1 

1. C. DE DIEGO-LORA, commentary on Sectio I: De iudicio contentioso ordinario, in CIC 
Pamplona. 

1719 



cc. 1671-1716 Bk. VII. Pt. III. Certain Special Processes DE DIEGO-LORA 

Consequently, the special processes in the CIC are not only those con
tained in part III, the object of the present commentary, but also included 
is the "penal process", as regulated in part IV. Indeed, the specialty of this 
process is determined because the canonical legislator has pref erred, in 
order to judge in a specific juridical matter (what is regulated in book VI, 
delicts and penalties), a documentary system for the service of justice that 
is more adapted to the objectives which the law of sanctions serves in the 
Church. 

With reason, then, was the title chosen for part III, De quibusdam 
processibus specialibus, because all of them are not included in this part. 
It will also be fitting to add that not all these matters included in this title 
are technically special processes. Not all of them begin with the exercise 
of a procedural action (cf. c. 1491) from which the right arises in the very 
beginning to obtain a favorable sentence. Nor does the beginning of all the 
special procedures adhere internally to the requirements of the fundamen
tal norm of c. 1504 for the introduction of the act of the claim. Nor does 
the sentence (cf. cc. 1607-1608 and 1611-1612) constitute the method of 
resolving definitively the doubt that was raised in all of them. However, 
we shall come back later to discuss at length what is now only being indi
cated here. When considering "some special processes" as a category, we 
have to exclude those processesthat, even though understood under this 
title, we consider as not constituting what technically is being designated 
by the procedural doctrine with the general name of trial. 

In some legislations, the special processes can be numerous and can 
provide better justice in a concrete case, depending on whether the legis
lator thinks that the variety of the juridical matters being prosecuted, by 
reason of usefulness, merit a particular procedural treatment, in line with 
the content of the claim. This variety is usually looked at with prejudice by 
juridic doctrine because of the confusion that can be produced at the time 
of choosing to begin the process. At times, once the case is begun, error 
causes useless procedural activity, and even that procedure which seems 
to have been exhaustive in its treatment, because of the lack of a final de
cision, the process that has been chosen for the juridic matter upon which 
the judicial body has to make a pronouncement is not suitable. This dan
ger did not completely escape the attention of the CIC. The CIC foresaw 
in its c. 1459 § 2 that the exceptions which the respondent alleges about 
the modum judicii, (the process chosen), should be proposed, for the 
sake of economy, before the joinder of issues. Perhaps in the canonical 
sphere this danger is less than in other procedural systems, first of all, be
cause the special processes are not numerous and secondly, because the 
actions which are exercised in them are so clearly outlined by the CIC that 
it can be quite difficult to make an erroneous choice of the special pro
cess, although in the field of possible human errors no error can be ruled 
out a priori. 
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For the purpose of avoiding a proliferation of special processes, the 
procedural doctrine recommends that, for greater speed of procedure, a 
simple juridic matter which does not require a longer written process, ( a 
written process which can provoke, above all through its incidentals, abu
sive delays), there exist two types of ordinary processes. The first has 
many options for defenses and proofs and is a written procedure. The sec
ond is an oral process that is faster, and without attention to any juridical 
matter and consequently is fit for any type of claim in matters of minor im
portance. 

The latter type is what the current CIC has created in order to inno
vate the former procedural canonical system with the introduction of 
what it calls the "oral contentious process, " the regulation of which is in
serted in section II of book VII, in contrast with what is regulated in sec
tion I, and designated as an "ordinary contentious trial". Both are 
contentious, however, this adjective is not required, because in the mod
ern procedural doctrine it is sufficient that one use the term "process" for 
what is meant as "contentious." In the canonical oral process it is as suit
able to include within its operation every class of petitions, as it is so
called "ordinary." In actuality, its use by the CIC turns out to be very mini
mal, because the references that this particular book VII makes in favor of 
such a use are very much reduced. However, when proceeding to these 
references themselves the result is that a series of juridic matters can be 
included that are so varied that they resemble a true ordinary process, 
that, although rapid, is excluded from any concrete juridic matter which in 
any way, with its peculiarities, might influence or condition in a distinct 
manner the procedural model conceived by the legislator. We consider 
such references only in order to resolve incidental matters in a principle 
procedure, if the judicial body, in admitting the incidental claim, decides 
to resolve it through an interlocutory sentence (cf. c. 1590 § 1), either for 
those processes which begin through the complaint of nullity (cf. c. 1627), 
or those processes which resolve the juridical-material question of the 
separation of spouses (cf. c. 1693 § 1). However, c. 1690, excludes using 
this oral contentious process in determining the nullity of marriage. Con
sequently, if an appellate tribunal in a marriage nullity case were to ob
serve that in the first instance court had used a process conformed in 
accord with the norms of the oral contentious process, this tribunal will 
declare the sentence null and return the sentence to the tribunal of first in
stance so that they might follow the written contentious trial procedure 
for nullity (cf. c. 1669 ). This is the reason why it is used so rarely, despite 
the advantages which speed and economy the oral process off er. 

It is not, then, the contentious character which qualifies it as an ordi
nario process. It would have been more exact to distinguish between a 
written process and an oral process, despite the fact that the adjective 
contentious is used expressly by the CIC both for the so-called ordinary 
and for the oral trial, both being of ordinary status. Nowadays, as we have 
said, one understands that the entire process is contentious in nature. 
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Strictly speaking the special trials will also merit the use of this qualifying 
word "contentious" if they are really considered as a setting up for a con
frontation of the parties, which is what generates the procedural conten
tion. It is in this way that these special processes of part III are considered, 
when we examine those contained in title I, chapter I, and which are desig
nated as "cases that declare the nullity of marriage". The same applies to 
those of chapter II, "cases for the separation of spouses," and those of title 
II of this same part III, "cases that declare the nullity of holy orders." 

These trials we have just mentioned are authentic special trials and 
this designation is given neither to the so-called "process for the dispensa
tion from a ratified but non-consummated marriage," regulated in this 
part III, title I, chapter II, nor to what is called the "process concerning the 
presumed death of a spouse," regulated in chaper IV. Even less can one un
derstand that those activities that are regulated in the last title, number III, 
of this part III, "Concerning the ways to avoid judgments," are procedural, 
whether ordinary or special. Immediately following, we shall try to ex
plain more in depth (yet always avoiding an anticipation of the commen
taries of the respective canons), what we have just stated. 

II. VARIO US ASPECTS OF THE SPECIAL PROCESSES 

1 . Marriage nullity procedures 

a) Common and specific aspects 

Those matters called by the CIC "causes for the declaration of nullity 
of marriage" include two types of processes. The term "causes" never fails 
to provoke a certain ambiguity of use because this word, such as it is used 
in the rubric of chaper I of title I of part III, could be understood as a "rea
son for," or the "basic motive," because every nullity has a cause. How
ever, it is evident that it is referring to the process, and, consequently, it is 
used in the same sense as c. 1401, 1 ° assigns to the word "cause," that is, 
as coincidental with the word "processes" when it treats a matter, which 
in this case is the nullity of marriage.2 

There are two types of special processes which this chap. I (part III, 
tit. I) takes in: a type of written process of nullity common to every claim 
of nullity, whatever may be the juridical cause upon which it is based; and 
the other type, rapid and oral, of a summary character, called, this time 
with great propriety, "a documentary process." 

2. Regarding the terminology of the CIC on this point, see the commentary on c. 1401, 
and the introduction to book VII, De processibus . 
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The nullity of marriage is a procedural theme that greatly preoccu
pies the canonical system and in fact to a great extent exhausts the activity 
of the ordinary tribunals of the Church. The statistics that have been pub
lished in this respect prove this phenomenon. While it is affirmed that 
these procedures pertain by proper right to the ecclesiastical judge ( cf. 
c. 1671), it is also true that the CIC does not give up its attention to inter
ests of the civil order which also argue in these procedures of nullity of 
marriage when the judicial organ of the Church agrees upon the claimed 
nullity. It is understood that in principle it pertains principally to the civil 
judge to judge in these matters (cf. c. 1672), and yet, the CIC does not over
look other effects of a moral and even of a civil character, which can affect 
those who were living apparently as proper spouses, once nullity was 
obtained, as well as with respect to the children, if there were any ( cf. 
C.  1689 ). 

The three norms which were just cited contain the character of gen
eral norms, but only a third of these is contained within "general norms" 
(art. 7 ch. I pt. III, tit. I). Instead, cc. 1671 and 1672 are included in article I, 
which at first sight, gives the impression that it pertains exclusively to the 
special written process of the nullity of marriage in the organization of the 
chapter, while the documentary process is not distinguished beforehand, 
since its canons are collected in art. 6 ch. I, as if it had no proper identity 
distinct from the previous one. This situation makes it necessary, in the 
system of the CIC and in the beginning of the enumeration of the canons of 
ch. I, that there also be presented some canons which do not treat exclu
sively the special written process of nullity, nor do they pertain to the 
normative exigencies that are shared equally with the documentary proce
dure. Therefore, this takes place with the norms for determining compe
tency fixed in c. 1673 (including also in art. I of ch. II); with the two canons 
dedicated to active legitimacy, cc. 1674 and 1675, and together with the 
previously mentioned legitimacy the other effects derived from the death 
of one of the spouses or of both (both canons are included in art. 2); and 
with c. 1676 (first in the order of the canons included in art. 3 ch. I), to the 
transfer to the process of nullity of marriage, as permitted, from the efforts 
of reconciliation, which are manifestly preferred in c. 1446 for all pro
cesses. 

They wanted to establish, in c. 1673 , some specific norms of compe
tency for the procedures of marriage nullity, with more variations of 
choice for the petitioner than c. 1408 presents or which cc. 1410 and 1411 
can provide. Some limitations have also been added as guarantees to avoid 
capriciousness ( either arbitrariness or fraud) in the criterion for the choice 
of competence. In cc. 1674 and 1675 it has limited the active legitimation in 
the processes of nullity to avoid an extension of the concept of legitima
tion ad causam which could give rise to abuses in prejudice toward the 
peace of the spouses, who have in their favor the presumption of the valid
ity of their marriage ( cf. c. 1060 ). The nullity pertains, however, to the ec
clesial public order when it is made public, in the circumstance that the 
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promoter of justice has the obligation to bring an action of nullity, while 
avoiding at the same time everything that can seem to be the possibility of 
exercising a public law action. Finally, if the spouses can convalidate their 
marriage and reestablish conjugal life a moral good will be produced that 
is superior to its opposite, by the fact that the judge is obliged in c. 1676 to 
undertake this pastoral duty for the good of the spouses. 

These norms are common for every process of marriage nullity, as 
also those of c. 1684, relative to the effect of the affirmative sentence of 
nullity or of the decree confirmatory, in so far as such pronouncements 
give rise to the freedom of the spouses to contract a future marriage. In 
the documentary process only a first affirmative sentence is necessary, be
cause there is no need for an appeal ( cf. c. 1687 ). It also entails c. 1685, 
which stipulates that ex officio notations of the final judicial pronounce
ment of the marriage nullity are to be made in the marriage register and 
baptismal registers of the two spouses. These two canons have been in
cluded in art. 5 ch. I, whereas its place should have been found in art. 7 ,  
dedicated to "General Norms." 

Instead, cc. 1690  and 169 1 ,  although included among "General 
Norms," given the sense of the first and the possibilities that the second 
offers, have their ratio legis but apply more suitably to the written pro
cess of nullity than to the documentary process, which is, in extent, very 
limited and very strict in its potential for allegations and proof. 

Having pointed out what is common or general, both for the written 
and for the documentary processes for marriage nullity, as well as for 
what is not common, even though this information is found under the sec
tion of "General Norms" (art. 7). We shall next indicate the essential part 
of each process. 

b) Distinctive aspects of the special written process of marriage 
nullity 

We have used the term "written" to distinguish it from the documen
tary process. In the same way, we could have called it an "ordinary pro
cess of marriage nullity." However, should we use this terminology, it 
might be confused with the so-called "ordinary contentious trial, "  regu
lated in sec. I pt. II of book VII. The expression "ordinary contentious" did 
not add anything, as was indicated before, since the proper use of the 
word process, (like trial, when this term is used indistinctly with process), 
always entails a face-to-face meeting of the parties, that is a definite con
frontation. The word "ordinary" would then misleadingly characterize 
these two processes, be it that of sec. I, or that of tit. I, ch. I pt. III or the 
special written process of marriage nullity. For this reason it was pre
ferred to use this last terminology emphasizing special relationshsip to the 
juridic matter submitted as the cause for the petition. This happens all the 
more for the reason, that thus it is evident in a very relevant way that this 
process will never be oral (cf. c. 1690). 
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Some characteristics of this special process which are common to 
the documentary process were pointed out previously: in the grounds for 
determining competence, in the assignments of the active procedural ligit
imacy, in the previous objective of the judicial body for the convalidation 
of the marriage and, moreover, in the relationship to the field of carrying 
out judicial pronouncements.Regarding the particular norms for this spe
cial written process, however, it can be said that these particular norms 
are rather rare when we consider them in the context of the "ordinary con
tentious trial," whose norms constitute the legislative substratum in what 
sustains the particularities of this special process. These peculiarities, 
which make them special, are the following: 

1 °) the necessary presence of the def ender of the bond on the pas
sive side of the procedural relationship ( cf. cc. 1432 and 1433); 

2 °) the norms of c. 1677 regarding time limits, once the respondent 
has been cited, for the formulation of the doubt. We shall not delve deeply 
into the interpretation of this canon, ( as well as those canons that will be 
mentioned next), since they will be reserved to their respective commen
tary; 

3 °) the right of the parties through their advocates, the defender of 
the bond, and the promoter of justice, if he or she intervenes in the pro
cess, to be present and to assist in the examination of the parties, wit
nesses and experts, unless the judge decides that these declarations, 
testimonies and expert testimony are to remain confidential; as well as 
their right to know the judicial acts at every stage, even though they are 
not published, and are able in turn to examine the documents presented 
by the parties, which we qualify as an important concession of the princi
ple of the publication of the acts, even though it may be limited ( cf. 
C. 1678); 

4 °) in the matter of proofs, at the same time that special reference is 
made regarding the value that the evidence and types of proof in these 
processes can have, in c. 1679 the judicial body is likewise commanded 
that unless provision is made by other means that the evidence is suffi
cient and the declarations of the parties must be supported by knowledge
able witnesses; also the judicial body is always obliged to require the 
proof of experts in cases of impotencce or the defect of consent because 
of mental infirmity, unless, according to the circumstances, the useless
ness of the proof is obvious (cf. c. 1680); 

5°) the special regulation of c. 1682 about an automatic appeal of the 
first instance decision of nullity, urged that there be no delays of the ap
peal by the ordinary procedure, and at the same time confirming the deci
sion (cf. c. 1641, 1 °) with the result of a confirming pronouncement about 
the nullity so that the litigants can contract a future marriage with other 
persons (cf. c. 1684); 
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6 °) the possibility of introducing at the appellate level a new allega
tion for marriage nullity (cf. c. 1683) despite what is stated in c. 1639 § 1 
for the ordinary appeal; 

7 °) one important initiative is proposed, besides the ones already 
provided for in their general character of c. 1452 , in favor of the tribunal 
which is competent in the process of nullity, namely, to suspend the proce
dure and to amend the petition, transforming the process of nullity into 
the procedure for the dispensation from a ratified but not consummated 
marriage. This can always be done whenever a very probable doubt about 
the consummation of the marriage arises during the trial and at least one 
of the spouses requests it (cf. c. 1681). 

Regarding all the other features, let them be dealt with by way of a 
contradictory, with a formalistic technical assistance and procedural rep
resentation, with the declaration of the absence of a party in the process, 
with the presentation and resolution of incidental questions, with the me
thodical procedures purely for the gathering of and the showing of proofs, 
with the publication and the conclusion of the case, with the formulation 
and drafting of the sentence, and even with the extraordinary recourse 
proper to a new proposition for the cause of nullity, by adducing new and 
grave reasons or proofs ( cf. c. 1644), or with the complaint of nullity ( cf. 
cc. 1620-1627). They will have to be in accord with what is laid down by 
the CIC in pt. II, sec. I, devoted to the "ordinary contentious trial." In real
ity, c. 169 1 prescribes that these processes be regulated in the first place 
by the special norms and otherwise by those canons about trials in general 
and about the ordinary contentious trial. One does not have to be sur
prised, then, that the present written process for marriage nullity is con
sidered in fact like an ordinary trial, in addition to its occupying the 
greater part of the activity of the tribunals of the Church, within the ca
nonical procedural system, even though it is in a special category and is 
under the legal heading proper to special processes. 

The norm of c. 169 1,  although included in the heading "General 
Norms" of art. 7 ch. I (pt. II, tit. I, book VII), is there, however, more by 
reason of its compliance with what the codal system insinuates, since, de
spite being situated in the legislative areas of marriage nullity, the strict 
application of the canon extends to all "cases about the status of persons 
and for those cases which ref er to the public good." It does, however, have 
a subsidiary character in what refers to the procedure("pertaining to the 
notion of procedure," says the precept), because there are a multitude of 
questions that go beyond the procedure, some already pointed out. Oth
ers, such as juridic capacity and effect, postulation, the evaluation of 
proofs, the judicial hierarchy, etc., are for those matters for which the spe
cial process has to find basic criteria of a procedural nature in the only 
place of the CIC where one can find them, namely, in those canons "about 
trials in general and about the ordinary contentious trial." These are areas 
where the judges and tribunals must be inspired to give the opportune and 
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necessary solutions for what is missing in the codal legislation of special 
processes. 

c) The documentary process 

Its regulation is found in art. 6 of the same ch. I (pt. III tit. I, book 
VII). Consequently, the present process shares with the common written 
process all "the cases for declaring the nullity of marriage," that is, the 
norms of art. I ch. I, among them c. 1673, which establishes the criteria of 
competence, but also that which prescribes the canons of art. 2 with re
spect to active legitimation. Also among these norms are, c. 1676, in 
respect to the previous judicial initiative in order to convalidate the mar
riage if possible, and also in respect to what is treated in cc. 1684 and 1685 
about the efficacy of the firm sentence and the execution of this respec
tively ex officio. There can also be added, as to what can influence it, 
cc. 1689 and 1691, which are contained in art. 7. Let us look at it specifi
cally: 

1 °) The special nature of this process is very well defined in c. 1686. 
It is not to be confused with the oral process, which is excluded by c. 1690 
for trying cases of marriage nullity. It necessarily begins with a probatory 
instrument of an unquestionable documentary nature against which there 
is no objection nor exception, and in it, the case of the nullity is evident 
with certitude (a diriment impediment, defect of legitimate form, or the 
lack of a valid mandate in a marriage through proxy) and which had no in
tervening dispensation if a case dealt with an impediment. The whole pro
cess revolves around the document, which has been presented as being 
true, in its having been drawn up properly and in the content it records. 3 

One prescinds from the formalities opting for speed and immediacy 
through an appearance of the parties and the def ender of the bond before 
the judge, in this case a one-person body, that the nullity is declared by 
sentence. The specialness of the process is determined by the evidence 
that the certain documentary proof presented with the petition offers, and 
which justifies the speed with which the contradictory is laid out and has 
to be resolved. 

2 °) However, joined with the characteristic of the special rapid pro
cess as well as its oral and immediate nature, c. 1688 describes it as a pro
cess which results in being summary in character. The judge of second 
instance, in the case of an appeal, after having heard the parties and the 
defender of the bond will decide immediately if the sentence is to be con
firmed. If there is no confirmation of the sentence ( and in this resides its 
summary character, in the sentence not fully rendering the litigious object 

3. Regarding the document, cf. C. DE DIEGO-LORA, "Naturaleza y supuesto documental del 
proceso 'in casibus specialibus' , "  in Ius Canonicum 14 (1 974), pp.  221-347; idem, 
"Consideraciones sobre el proceso 'in casibus specialibus'," in Ius Canonicum 21 (1981), 
especially pp. 319-330; idem, "El proceso documental del nuevo Codex luris Canonici," in 
Ius Canonicum 23 (1983), especially pp. 667-670. 
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as null or valid), the appellate judge does not revoke his or her decision, 
but sends back the acts to the tribunal of the first instance so that it may 
study and present the case anew "according to the ordinary process," ac
cording to the special written process for the nullity of marriage. That 
which is prescribed in the canon for the judge of the second instance is ap
plicable, although the norm does not express it,but the same rationale 
governs, when the judge of the first instance judges that the asserted nul
lity is not demonstrated in this documentary process, so that, in order to 
sustain a claim of nullity, the case will have to be processed and judged ac
cording to the norms of the special written process. 

3 °) Canon 1687 § 2 recognizes the right to an ordinary appeal (cf. 
c. 1629 ), and § 1 imposes the duty of the defender of the bond to appeal if 
he prudently considers that the sentence of the nullity is not to proceed, 
along with his proof, in contrast with what is declared in c. 1682 for the 
written process. This is, namely, that in the documentary process there 
should be produced the firmness of the first sentence of nullity in con
formance with the general criterion decided by sentence as produced in 
the ordinary process by c. 1641, 2 °-3 °, that is to say, by the absence of an 
appeal in the stipulated useful time period of fifteen days (cf. c. 1630 § 1) 
and because the second instance expires or is renounced for this case ( cf. 
cc. 1633, 1635 and 1636).4 

4 °) As in every process of marriage nullity the necessary intervention 
of the defender of the bond, in the passive side of the procedural relation
ship, is required. 

2. Cases of separation of spouses 

The right to separation is recognized and arises in one of the spouses 
for producing some of the situations foreseen in cc. 1152-1153. It is the 
right to a procedural action so that the judicial body may agree to suspend 
one of the most important effects of marriage, the common life of the 
spouses. However, ordinarily it affects or transcends the judicial pro
nouncement favorable to other aspects of the juridic-civil character inti
mately tied to the existence of a marriage and the new situation that has 
come to be created through the sentence which puts the spouses in the ju
ridic situation of separated spouses. In contrast with the nullity of mar
riage, the typical example of the declared sentence, is that in the sentence 
of separation one creates a new juridic situation, and this denotes its con
stitutive character. 

The effects that are merely civil justify c. 1692 § 3 in its recommend
ing to the ecclesiastical judge that this type of case, when the matter is 
limited to these effects, and if it is not foreseen that a ruling will be made 

4. Cf. C. DE DIEGO-LORA, commentary on cc. 1686-1688, in CIC Pamplona. 
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contrary to divine law, should be brought to the civil forum right from the 
beginning. Even when it is foreseen that the same sentence of canonical 
separation will not produce civil effects, the CIC permits, with the permis
sion of the competent bishop, one to go directly to the civil courts of the 
state if there is no fear that their sentences will not be contrary to the di
vine law (cf. c. 169 2 § 2). 

a) The judicial procedure: characteristics 

One of the ways to decide a judicial separation can be through the ju
dicial sentence (cf. c. 169 2 § 1). 

1 °) It can, moreover, always be processed through an oral procedure 
for which no express petition of the party or of the promoter of justice is 
necessary so that its processing may follow the way of the ordinary pro
cess. Such a special feature resides, then, in the possibility of this proce
dural option that is offered to the parties, whether these are private or 
public. Moreover, if the ordinary process is followed for the appeal of sen
tences, c. 1693 § 2 states that one will proceed to the appeal, servatis ser
vandis, according to the norms of c. 1682 § 2, which are provided for the 
ordinary appeal of the first instance sentence of nullity of marriage. That 
is to say, the option is made for speed in the appeal; however, we do not 
understand why the rule has excluded from this rapid process the sen
tences pronounced in the oral trial, when this trial lacks its own norm for 
the appeal. 

2°) The criteria for the determination of competence are also special. 
Canon 1694 refers back to those of c. 1673 , that is to say, the same criteria 
as prescribed for the processes of marriage nullity. 

3 °) Another note indicative of its special feature is the proclamation 
that makes c. 1696 understood to say that these cases of separation of 
spouses affect the public good, and in these the promoter of justice must 
always intervene, under the threat of nullity of the acts should he/she not 
have been able to accomplish his/her mission before the sentence ( cf. 
C.  1433). 

4 °) Finally, c. 169 5 mandates that the judge employ pastoral means 
to bring the spouses to a reconciliation and reestablish conjugal life. This 
does not cease to be a reiteration adapted to this special process, namely, 
that which is analogously prescribed for the trials of marriage nullity and 
for every process in general in c. 1446. 

5°) The special features of this trial are so rare that, as the particular 
observation made above indicates ( especially as to what appears in 
chap. II of tit. I of part III), the rest of the case is regulated by the norms of 
ordinary processes. If the request has been made by the parties, or by the 
promoter of justice, that the ordinary contentious process be followed, the 
canons included in sec. I of part II will be applied almost in their entirety 
to processes of separation. If, however, such a request has not intervened, 
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this process will be regulated by the canons contained in sec. II of the 
same part of book VII, those of the oral contentious process. 

b) The administrative procedure 

However, the procedures and the issuance of the sentence in the mat
ter of the separation of spouses can also follow a non-procedural way, that 
is, extra-judicial. It is simply decided by decree of the bishop ( cf. 1692 § 1). 

The mention of the CIC in this respect is minimal but sufficient. Up 
to the point when the bishop pronounces his decree, there is not any refer
ence to the steps to be followed. In cc. 1732 ff, in addition to the adminis
trative procedures, norms about the appeals against the administrative 
decrees are treated. The procedure, therefore, for decreeing the separa
tion of the spouses is not subordinated by the CIC to its own proper regu
lated form, however, the challenge in an appeal against the decree will 
have to follow the norms established by the CIC in the canons included in 
sec. I of part V of book VIL 

We have to remember, however, that if, in the procedural field, the 
party or the promoter of justice requests that the norms of the oral pro
cess be followed, the judge cannot decree that they follow the oral pro
cess. By analogy, if any of those parties or the promoter of justice requests 
that the bishop follow the procedural process, be it the ordinary or the 
oral process, the bishop will have to keep from admitting the conjugal sep
aration by administrative process. 

We have to also consider: a) that the rules of competence of c. 1673 
(cf. c. 169 4) also affect the determination of the competent bishop who 
has to decree the separation by administrative method; and b) that in the 
administrative procedure, under the threat of the nullity of the decree 
which he pronounces ( cf. c. 1433), the promoter of justice necessarily 
must also intervene in conformity with c. 1696. 

3. Concerning the cases for the declaration of nullity of sacred 
ordination 

Although these "cases" have a procedural nature in their adjectival 
process as well as in their substantive process, however, certain anoma
lies in their norms are such that it is commonly understood to be an or
dinary procedure. These peculiarities justify its inclusion within the 
category of special processes. We can discern the following special as
pects: those shown here as procedural anomalies (without our intention, 
with the use of this term, to give a pejorative nuance to the norm, because 
such irregular phenomena can result in being utterly justified considering 
the importance that the litigious object can have for ecclesiastical legisla
tion) which would justify that this process, more than being special, could 
be classified as exceptional. There are also those other special elements 
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which are perfectly congruent with a correct procedural activity in this 
area, though with the addition of a special nature for the needs of the spe
cial litigious object. 

a) Unique procedural anomalies 

Regarding the special aspects that qualify as procedural anomalies, 
we point out: 

1 °) The active legitimation which is not only that which the cleric 
who seeks its nullity has, that is to say, that cleric who believes that he 
holds title to the procedural right of challenging its apparent validity, but 
also the active legitimation which the bishop upon whom the cleric de
pends or the bishop of the diocese in which he received his ordination, by 
which he can challenge its validity, ius habent, as c. 1708 states. This can 
signify a widening of the concept of active legitimation which, going be
yond the concept of the right of action, rooted in its title holder, would 
happen to be attributed, by reason of the public good, to any one of the or
dinaries mentioned above. 

2°) The libellus, (the official Spanish Translation of c. 1709 § 1 uses, 
perhaps inappropriately, the word preces) which in our judgment has to 
correspond to the requirements of c. 1504, but does not say to what tribu
nal it has to be directed. That is to say, in principle, one prescinds in this 
special process from the ordinary norms of competence assembled in the 
CIC, without there being a previous assignment of this original compe
tence to some tribunal. The petition is sent to the competent Congre
gation, which has to decide if the case has to be processed by the 
Congregation itself (it must be understood that it will execute it by admin
istrative procedure), or by a tribunal expressly designated for that, in 
which case the judicial process is followed. To this norm, c. 1709 § 2 adds 
one caution: once the petition is sent to the Congregation, the cleric re
mains prohibited ipso jure from the exercise of orders. 

b) Peculiarities that commonly respond to the procedural order, 
but which imply special aspects 

1 °) The tribunal to which the Congregation grants competence is em
powered to try the case without issuing any decision about its own com
petence (cf. c. 1406), and without the capacity to refuse competence, 
because this competence is not granted by the law (cf. cc. 1405-1415 and 
1673), but through an administrative act of the Congregation which is 
binding. 

2°) From that point on, the designated tribunal is to follow the proce
dural norms of the canons concerning trials in general and of the ordinary 
contentious process. Even though such a formulation of procedure cannot 
be considered as special, still qualified as such are the manner and this 
opening procedure in which this designated tribunal considers itself com
petent to use the ordinary process for the libellus of the response received 
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from the Congregation. It seems that, once the said libellus is accepted by 
the Congregation, the tribunal ad quem is prevented from refusing it even 
if it notices that it does not fulfill some of the requisites of c. 1505 § 2. If it 
were understood that some of these cases are presented in writing, the ju
dicial introduction will have to make a ruling (c. 1452 , within the scope of 
its norms permits such initiatives), to supply and to complete the deficien
cies which it notices in said response. 

3°) The necessary intervention in this process of the defender of the 
bond as directed by c. 1711 is coherent with what is laid out in cc. 1432 
and 1433. 

4 °) The firmness of the sentence of nullity after the second conform
ing sentence (this has to be deduced because of the silence of the canon 
and its reference to the ordinary process of c. 1710), pronounced in an or
dinary appeal, brings with it as a logical effect what is prescribed by 
c. 1712 , namely, the loss by the cleric of the rights and of all the obliga
tions proper to the clerical state, to which he never truly attained. 

III. THE SPECIFICS OF PART III OF BOOK VII IN RESPECT TO WHAT 
CANNOT BE QUALIFIED TECHNICALLY WITH THE NAME 
OF PROCESS 

In this last section, some references are made to three types of jurid
ical activities, even at times with the intervention of tribunals. But these 
types must not be technically qualified as processes, although they are 
found under the section concerning certain special processes. They are: 

l. Cases for the dispensation from a ratified but not consummated 
marriage 

In the first place, the word "dispensation" calls us to the authority of 
the Church in the exercise of executive power and not that of the judicial. 
Indeed, the dispensation remains regulated in those canons included in 
chap. V of tit. IV of book I, under the general section de actibus adminis
trativus singularibus. The administrative act also has an administrative 
mode of being produced (cf. c. 37). The root of the dispensation lies in a 
power that is exercised through concession: concedi potest, as c. 85 reads 
literally. Canons 87 and 88 provide the normative prescriptions concerning 
the ecclesiastical authorities who can concede it. The dispensation from a 
ratified and non-consummated marriage "is granted only by the Roman 
Pontiff' (cf. c. 1698 § 2). 
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In c. 1697 mention is made of a ius petendi gratiam dispensationis. 
The right to request the favor of a dispensation does not give rise to a pro
cedural claim since it is not supported in a ius petendi in iudicio quod sibi 
(cf. c. 1491). No one can claim that one is owed the solicited favor. The re
lationship between the one soliciting and the authority to which that per
son directs the request or petition is directly between the faithful and the 
hierarchy, and in principle nothing is formalized as a claim before the 
other, such as would be typical of the judicial petition (cf. cc. 1493-149 5 
and 1505 ff). If a case were to be initiated with such a claim, the petition 
will have to be revised (cf. c. 1681). Canon 1699 is significant in revealing 
to whom the written request soliciting the dispensation is directed. 

The prohibition of c. 17 01 conflicts directly with the idea of trial, by 
virtue of which one does not admit an expert in the case. The bishop who 
receives the request is limited, at the end of the instruction, to sending the 
acts to the Apostolic See with a votum and the observations of the de
fender of the bond ( cf. c. 1705). The Apostolic See, finally, does not judge 
nor issue a pronouncement that complies with the requirements of cc. 1611 
and 1612 for the sentence. What is more, it does not even identify it with 
the usual form of judicial decrees, with our without the motivations ( cf. 
c. 1617). Canon 1706 mentions that the rescript from the Apostolic See that 
concedes the dispensation will be sent to the bishop for the effects that the 
actual canon indicates. Canon 59 § 1 defines a rescript simply as an admin
istrative act transmitted in writing through the competent authority. 

It must then be asked why the special dispensation presented here is 
considered by the CIC as a special process. In our opinion, it is for an his
torical reason, which is to designate as a process any group or series of 
acts directed to conduct a specific investigation or to obtain information 
which is needed for proof, mainly when such a task is assigned to a judge 
or tribunal. In our case, moreover, not only must there be proved the non
consummation of the marriage, but also a judgment must be obtained on 
the part of the Apostolic See about the existence of the just cause to con
cede the dispensation. The bishop can give the order for such an instruc
tion of the case to the tribunal of the diocese ( although he can also entrust 
it to a suitable priest). If, additionally, a petition for a declaration of the 
nullity of the marriage preceded it, the same tribunal that was handling it 
will pursue its investigation for the dispensation (cf. cc. 1700 and 1681). 
This is aside from the fact that the intervention of the defender of the 
bond is prescribed (cf. 1701 § 1). All this data comes together in such a 
way that can serve to confuse the procedure of the investigation with the 
judicial or contentious process and the exercise of administrative power 
with the exercise of judicial power. To this is joined the hearing of the 
spouses that must be held by the instructor plus the fact that for the 
proofs which such an investigation has to bring to the fore, c. 17 02 pro
duces its own method of pointing them out in the ordinary contentious 
trial. In the cases of marriage nullity, c. 1703 even gives the faculty to the 
judge to permit the party to be able to present some conclusions. 
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The probatory instructions can be fulfilled equally in the judicial pro
cedure as in the administrative procedure when these demand a decision 
or pronouncement about the truth of a fact susceptible of proof. The rela
tionship to the proofs has a more refined regulation in the canons of tit. IV 
sec. I pt. II , channeled toward the so-called contentious trial. Nothing, 
however, keeps these norms, mutatis mutandis, (prescinding completely 
from what the proof holds as being contradictory in the process) from 
being applied to the investigations of a truth of fact which would require a 
sanction or be presupposed in the administrative act. In an analogous way, 
some judges and tribunals understood by the legislator for the exercise of 
judicial power ( cf. cc. 1419 -1445), can receive, by reason of their technical 
juridic character, attributions of the authority who exercises legislative 
power so that they may execute proceedings at the service of the same au
thority when it acts in its exercise of its executive authority. This would be 
mostly in a juridic system like the canonical, in which the different powers 
are attributed to the same titular be it in the universal Church or in the par
ticular Church (cf. 331-333 and 1422; 391 and 1419 , respectively). 

The external similarities, therefore, between the judicial process and 
the administrative procedure can cause, at times, inadequate judicial qual
ifications, which the juridic doctrine, in this case, the procedural, must 
clarify, giving its exact interpretation about the legislative texts, so that 
they avoid confusion, which the specific canons are supposed to avoid. 
For example, it is evident in this way in the procedure for the dispensa
tion, with c. 1699 §§  1 and 2 : when the diocesan bishop finds difficulties of 
a juridical and moral order in determining the procedure, he then must 
consult with the Apostolic See. When it is prescribed that, if the bishop re
jects the petition, recourse is to be made to the Apostolic See and not to 
any tribunal of justice of the Apostolic See. Finally, when, having con
cluded the instruction, the instructor remits all of the acts to the bishop 
with his report, and the bishop sends all the acts, with his votum , to the 
Apostolic See (cf. c. 1704) so that it may issue, if it is fitting, an opportune 
rescript with the dispensation granted ( cf. cc. 1705 § 2 and 1706). Conse
quently, each one of the canons, differentiated in their proper texts ac
cording to the purposes they are pursuing, denotes the procedural nature 
of these juridic interventions, although the whole group of actions are 
called a trial with a lack of technical precision of the term. 

2 . The process for the presumed death of a spouse 

The interventions of the investigation which lead to a declaration of 
the bishop about the presumed death of a spouse, so that the other party 
can consider him- or her-self free from the matrimonial bond ( cf. c. 1707), 
have been included in this pt. III, tit. II , within the category of the marriage 
processes, and in the wider category of special processes. 
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Everything stated before in relation to the confusion between the ju
dicial process and the administrative procedure has an application to 
these investigations which are directed toward obtaining from the dioce
san bishop the declaration of presumed death. 

One cannot speak a priori in these cases, neither from the action nor 
from the procedural claim, based on the confrontation between the par
ties, nor does one seek to obtain a judicial sentence, the firmness of which 
would be law between the parties (cf. c. 1642 § 2), nor does one seek the 
declaration which the diocesan bishop is going to pronounce in the exer
cise of his judicial power ( cf. c. 391 § 1 together with c. 135 § 3). 

This declaration will be preceded by "opportune investigations," and 
in its own c. 1707 § 2 are mentioned "the declarations of witnesses." Men
tion is also made of "the reputation," as also of the "clues ," various 
sources of information, some direct and others indirect, which can guide 
the diocesan bishop in gaining a "moral certitude about the death of the 
spouse;" but, as c. 1707 § 1 and the section heading of chap. II indicate, it 
is only a "presumed death." 

The concept of presumption is shown to us in c. 1584, in a chapter 
with the title dedicated to proof in the ordinary contentious trial. But we 
are not dealing with a presumption iuris, ( cf. c. 1585) but of a human pre
sumptio, which, in being formulated by the declaration of the diocesan 
bishop in the exercise of his authority, acquires a specific juridic efficacy. 
This is not to say that this declaration constitutes a an adjudged matter, 
but precisely that the spouse who is soliciting the said declaration can 
consider him- or her-self free of the marriage bond and, as long as the con
trary is not proven, can contract a new marriage. However, the new mar
riage will always be threatened by the possibility of there emerging proof 
to the contrary of what has been declared presumptively by the bishop, 
and, consequently, such a declaration always remains under the risk 
(which the new spouses tolerate, as also their own church faces), that 
such a marriage is null because of the possibility of proving at a future 
time that the impediment of the bond existed ( cf. c. 1085). 

The present proceeding for the investigation of presumed death 
comes, definitively, in order to facilitate, conditionally, in these cases, the 
fulfillment of the caution which is established in c. 1066. By this it must 
made be clear that there is nothing obstructing the valid and licit celebra
tion of the marriage of a person who thinks he or she is in a state of wid
owhood but cannot guarantee such a status for lack of an authentic 
document, civil or ecclesiastical, which certifies the death of the other 
spouse. 
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3. Ways of avoiding trials 

DE DIEGO-LORA 

In tit. III pt. III there is neither a judicial process nor even an admin
istrative procedure. Its systematic appearance in this section must be sim
ply due to the phenomenon of legislative inertia, which was an influence 
in this title being included, in a certain way, in a parallel position that it 
held in CIC/19 17. 

We cannot, nor must we, go into those canons that are later studied 
in their corresponding commentaries. We only wish to note that they 
would have had a greater standing in a section of the code which would 
permit them to be related directly with c. 1446, as ways to avoid judicial 
trials, whether promoted by bishops or directly by judges , but attributed 
to the power of the disposition of the parties in those cases or litigious 
matters where the parties freely exercise the power of disposition and 
where these matters do not pertain to the public good of the church ( cf. 
C. 1715 § 1). 

The transaction is a bilateral and onerous contract that the parties 
who fulfill the requisites of capacity as established by the legislator freely 
grant or can grant. The arbitration is also another bilateral contract be
cause of which the subjects capable of disposing and of prosecuting de
cide to remit to the judge of arbitrations the litigious matters that have 
arisen between them. 

There is not a judicial process here, on the contrary, it avoids it, and 
chances of its even being possible are eliminated by the self-determination 
of the will of the parties. If the judgment of the arbitrators has to be is
sued, using trials, it will still not be either administrative or judicial, but it 
will be a development of the contract of arbitration, which, instead of dis
playing its efficacy in a single time period, does so in a continuous time 
period through a series of acts. These are not, then, special process , but 
are the very debarring of trials. The fact that some juridic systems demand 
that the decision by arbitration be confirmed by a judge ( c. 1716 has an 
echo of this), does not change the contractual nature of the arbitration, 
but confirms it in denying direct and binding efficacy to an arbitral deci
sion, which, by not being recognized, would lack the effect of an excep
tion of the litis finitae as c. 1462 characterizes it. 
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TITULUS I 

De processibus matrimonialibus 

TITLE I 

Matrimonial Processes 

------- INTRODUCTION 

Joaquin Llobell 

I. Introduction 

The activity of the tribunals of the Church, excepting the dicasteries 
of the Roman Curia with judicial power, and save for the Roman Rota, is 
reduced, in practice, to judging the validity of the marriage bond. The sta
tistics are very eloquent in this respect. According to the data of 1991, the 
diocesan and the interdiocesan tribunals of the Church decided 142,503 
cases by way of judgments about marriage nullity, without giving any in
formation about the judicial activity concerning matters distinct from mat
rimonial. 1 The data takes on greater relevance if one considers that the 
rest of the activity of the tribunals does not possess a "judicial" nature in 
the strict sense, because it does not refer to the resolution of a contro
versy between two confronting parties by an independent body. It is 
within the competence of the judicial only in so far as it has a way to in
struct the acts which will permit the competent administrative authority 
to adopt a respective decision, which, therefore, will not be a true "sen
tence" (for example, declarations of canonization, of the dispensation 
from a ratified but non-consummated marriage, etc.). On the local level, 
the activity of the different tribunals that have their seat in the vicariate of 
Rome (seat of the bodies of the Roman Pontiff for the exercise of his 
power in the diocese of Rome) offers a significant example.2 In the six 
years (1985-1990) in which they have published the latest statistics, they 

1 . Cf. SEC. RATIONARIUM GENERALE ECCLESIAE, Annuarium statisticum Ecclesiae 1991 
(Vatican City 1993), pp. 379-397. By means of the ordinary process: 68,459 in the first 
instance and 50,448 in the second instance; by means of the documentary process: 23,569 in 
the first instance and 27 in the second instance. 

2. Regarding such tribunals and their different competencies, cf. J. LLOBELL, "II tribunale 
di appello del Vicariato di Roma," in Ius Ecclesiae 1 (1989), pp. 257-277. 
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had rendered 1,29 4 sentences ("decisioni"). All but one of those are from 
the "regional" tribunals of the first and second instance, with exclusive 
competence over marriage nullity, and only one case is from the "dioce
san" tribunal, with competence for other matters. 3 For its part, the Roman 
Rota, in the "Judicial Year" October 1, 199 1-September 30, 1992,  dictated 
108 sentences: 105 concerning cases of nullity of marriage, one about the 
admission of a nova causae propositio (cf. c. 1644), another a confirma
tion of an interlocutory sentence and the last, concerning the so-called 
"iurium," over procedural controversies or of a nature distinct from mar
riage cases. 4 From this statistical data many conclusions can be extracted. 
At this moment it is of interest to indicate only the importance that the 
cases of nullity of marriage pose so that the "integrity" of the canonical 
system is affirmed, which would be "incomplete" (at least in practice) 
without the exercise of the judicial power ( cf. c. 135 § 1 ). 

We must also consider that, "matrimonial processes" (using the ter
minology of this title of the CIC) reflect a part of the existential problem
atic situation of the marriage of Catholics (also, in lesser measure, as we 
shall see, of non-Catholics baptized or not) and the criteria with which the 
ecclesiastic tribunals decide such problems. The analysis of all this "meta
procedural" data goes beyond the extent of this study. They cannot, how
ever, be ignored, because, in fact, they directly condition the use, the 
abuse and the disuse of the only procedure with which the people of God 
(pastors and subjects) have experience and, therefore, about what the re
flection upon the canonical process constructs in the abstract. For this, in 
the manner that we consider indispensable, we shall mention those 
"meta-procedural" realities. For the same reason, we shall center our at
tention on the cases of marriage nullity since they are the only ones truly 
"judicial." The matrimonial cases of dissolution of the bond (sacramental 
or not) are administrative, as we shall see. The cases of separation can be 
resolved administratively (c. 1692) and, when they are judicial, they use 
the criteria of determining competence for the cases of nullity (c. 169 4), 
the principal topic of our study. We consider the analysis of other impor
tant aspects of the matrimonial process only in so far as we consider it 
necessary in this introduction to the title of the CIC, putting off, for a 
closer consideration, the study of the canons in which these matterss are 
raised. 

3. Cf. "Attivita dei tribunali negli anni 1985-1990," in VICARIATO DI ROMA, La diocesi di 
Roma 1991192. Annuario del Vicariato , 14th ed . (Rome 1991), p. 750 . 

4. Cf. L'attivita della Santa Sede nel 1992 (Vatican City 1993), p. 1 128. 
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2. The declarative nature of the cases for marriage nullity 

The Roman Pontiffs have emphasized that the cases for the nullity of 
marriage have a declarative, not a constitutive, nature. That is to say, the 
sentence does not modify the position which the bond of marriage had be
fore the judicial decision. 5 

The "content" of the sentence (that which it "declares") is nothing 
else but the validity of the bond at the moment of the marriage being cele
brated (matrimonio infieri), not the "result," (the success or the failure), 
which the spouses experience as the reality of their married life (matri
mony in facto esse). The "motives" (the "headings of nullity") which can 
render that the marriage bond is null (that it has never existed, although it 
was "celebrated"), are derived from - to simplify the matter, given the ob
ject of our discourse - three types that vitiate matrimony in fieri: defects 
that vitiate consent, impediments and an illegitimate form ( cc. 1073-1 123). 

The declarative nature of the sentences demands, as a presupposi
tion, the acceptance of the magisterium of the Church concerning the 
indissolubility of marriage (natural and sacramental), concerning the ca
pacity of "normal persons" to marry (which cannot but be the vast major
ity), and concerning the distinction that exists between the difficulties in 
the marriage and the inabilities to fulfill the purposes and the properties 
of marriage, etc. 6 All in all, it is a question of declaring the validity or the 
nullity of a "reality" of which the "objectivity" has a divine origin, both 
with respect to the institution (the natural and sacramental marriage) and 
to the capacity ( of the baptized and of those not baptized) to marry. If this 
magisterium is not accepted faithfully ( apart from the difficulties of recog
nizing the actual validity or nullity), that which the tribunal "declares" 
could not be the nullity of the bond, but its dissolution. In fact, John 
Paul II has indicated that the idea of matrimony in some tribunals 
amounts to the abusive introduction of divorce, "with a different terminol
ogy" (the declaration of nullity), in the Church.7 The Signatura, in its func
tion of vigilance over the activity of the tribunals ( c. 1445 § 3, 1 °) has put 
forth a notable effort to remedy these situations. In a document of 1971, 
the contents of which are still current, the Signatura described some of 
the erroneous concepts which entail with them the possible dissolution of 

5. Cf., e.g., Prns XII, Discorso alla Rota Romana, October 2, 1944, no. 2, a), in AAS 36 
(1944), pp. 281-290; JOHN PAUL II, Discorso alla Rota Romana, February 4, 1980, nos. 2-8, in 
AAS 72 (1980), pp. 172-178; idem, Discorso alla Rota Romana, February 5, 1987, no. 9, in 
AAS 79 (1987), pp. 1453-1459; idem, Discorso alla Rota Romana, January 18, 1990, nos. 5 
and 6, in AAS 82 (1990), pp. 872- 877. 

6. Cf. the aforementioned discourses of JOHN PAUL II to the Roman Rota and that of 1988 
[AAS 80 (1988), pp. 1 178-1 185], 1992 [AAS 85 (1993), pp. 140-143, no. 3] ,  1993 [AAS 85 
(1993), pp. 1256-1260, nos. 6 and 7] and 1994 (January 28, 1994, in L'Osservatore Romano, 
January 29, 1994, p. 5, passim). 

7. Cf. JOHN PAUL II, Discorso alla Rota Romana, 1980, cit., no. 6. 

1739 



cc. 1671-1707 Bk. VII. Pt. III. Certain Special Processes LLOBELL 

valid marriages: "The unity of the indissoluble marriage established by 
Christ is an 'ideal' or a 'desire', but does not have to be considered as a 
norm or a law on the part of the Christian spouses (n. I/1). Matrimonial 
consent must not be considered statically, but dynamically, in a way that 
the spouses perfect it progressively with their love (n. I/2). The spouses 
who, culpably or not culpably, impede or obstruct the evolution of their in
terpersonal relationship should be declared free of their marriage (n. I/7). 
The celebration of the marriage cannot be considered like a contract from 
which the bond is brought forth, but as a matrimonial initiation which per
mits conjugal relations and which allows the progressive perfecting of the 
marriage (n. III/1)."8 The ecclesiastical magisterium, with synthetic state
ments more or less explicit, has declared that these concepts are incom
patible with the divine will about marriage, such as that God instituted it 
from the "beginning. "9 In short, the affirmation that the sentences are de
clarative in cases of marriage nullity calls for acquiescence in the fact that 
the declared reality has an objective existence, the parameters of which, 
those of justice, are determined only by God (and declared authentically 
through the ecclesiastical magisterium) and not by criteria coming from 
sociology or from modifying moral formulations. This theme constitutes 
the nucleus of the teaching of the Encyclical Veritatis Splendor, which 
possesses a remarkable importance for an understanding of what mar
riage is and, therefore, in understanding the just application of matrimo
nial procedures. 10 On the other hand, the canonical system is sensitive to 
the cultural elements compatible with "sound doctrine" in order to deter
mine some invalidating criteria of matrimony, since culture constitutes 
one of the ways of arriving at a knowledge of humanity's essence and of 
the natural needs of their dignity.11  

8. SIGNATURA, "Animadversiones nonnullae significantur Ordinariis locorum Neerlandiae 
circa ea quae in administranda iustitia urgentius corrigenda sunt et reformanda, December 
30, 1971," in I. G0RD0N-Z. GR0CH0LEWSKI, Documenta recentiora circa rem matrimonialem 
e t  processualem, I (Rome 1977), nos. 41-44. 

9. Cf., e.g., "SCDF, Litterae circulares de indissolubilitate matrimonii et de admissione ad 
Sacramenta fidelium qui in unione irregulari vivunt, April 11 ,  1973," in SCDF, Documenta 
inde a Concilio Vaticano Secundo expleto edita (1966-1985) (Vatican City 1985), no. 15, 
p. 48; FC 4-10, 77-84; CCE, 1601-1617, 1625-1651; CBI, Direttorio di pastorate familiare, 
July 25, 1993 (Rome 1993), nos. 189-234. 

10. Cf. JOHN PAUL II, Discorso alla Rota Romana, 1994, cit.; M.F. P0MPEDDA, "Indirizzo 
d'omaggio rivolto al Papa dal Decano della Rota Romana," January 28, 1994, in L'Osservatore 
Romano, January 29, 1994, p. 5. 

1 1 .  Cf. VSp, no. 53; J. LLOBELL, "Perfettibilita e sicurezza della norma canonica. Cenni sul 
valore normativo della giurisprudenza della Rota Romana nelle cause matrimoniali," in 
PCILT, "Ius in vita e t  in missione Ecclesiae". Acta Symposii Internationalis Juris 
Canonici, in Civitate Vaticana celebrati diebus 19-24 aprilis 1993 (Vatican City 1994), 
pp. 1231-1258. 
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3. The will of the legislator to entrust the title of judicial power for 
the cases of marriage nullity. 

The trial is a technical instrument to resolve controversies in a just 
way, in accord with the truth, and by offering to the parties the possibility 
to defend themselves before the independent body that issues the sen
tence. This type of instrument has existed since the beginnings of the 
juridic experience in oriental cultures ( among others, in the Hebrew cul
ture) and was amply developed and perfected by Roman law. Canon law 
adopted the structure of the Roman process, adapting it to the exigencies 
of ecclesiastical interests and introducing new elements to make the pro
cess an efficient instrument for the accomplishment of the mission of the 
Church and, as far as possible, simple.12 As for every technical instrument 
used in order to obtain complex results, the trial entails a succession of 
actions that demand an adequate knowledge of the way of performing 
them and of the objective which one tries to reach (technical expertise). 
For this it is indispensable that there be persons who have this expertise 
and that they have at their disposal the time necessary to carry out a con
siderable task. Judicial duty cannot be discharged by "amateurs" in "free 
time," although there are persons of very good conduct and who want to 
do justice, the process demands "professionals." In the Church the judicial 
power corresponds, by divine law, to the bishops, but since they may not 
have the required juridical science and the necessary time, the canonical 
system demands the erection of diocesan tribunals in order to guarantee 
that these tribunals can efficiently discharge that power in the name of the 
bishop (cc. 1419 -1421; cc. 1086-1; 87 CCEO). 

The situation of the diocese is very different with respect to the pos
sibility of providing the persons capable of exercising judicial power. 
Moreover, the trials are frequently extenuated a long period of time, per
haps because of the lack of expertise and the lack of time on the part of 
the judges themselves; 13 and these delays cause grave harm to the parties. 
The situation acquires greater drama in the cases of marriage nullity, in 
which, not rarely one of the parties ( or both) hopes that the sentence will 
declare the nullity in order to be able to contract a new marriage (if the 
prior marriage did not exist), perhaps with the person with whom they are 
already living and even with whom they have celebrated a "civil marriage," 
having previously obtained a divorce. The lack of an adequate solution for 
these irregular situations produces harm to the rest of the faithful (scan
dal) and causes problems with respect to the pastoral care of the persons 
involved, who, if they are living in an adulterous situation from which they 

12. Cf. F. D'OSTILI0, I processi canonici. Laro giusta durata (Rome 1989). 
13. Cf. Z. GR0CH0LEWSKI, "Cause matrimoniali e 'modus agendi' dei tribunali," in PCILT, 

"Ius in vita et in missione Ecclesiae , " cit . ,  pp.  947-965; idem, "Processi di nullita 
matrimoniale nella realta odierna, " in P.A.  B0NNET-C.  GULLO (Eds . ) ,  Il p rocesso 
matrimoniale canonico, 2nd ed. (Vatican City 1994), pp. 11-25. 
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do not repent efficaciously, cannot receive sacramental absolution nor the 
Eucharist.14 The prospect of obtaining the declaration of nullity of the 
marriage (because of the trial being under way, which is excessively de
layed) makes it difficult, in fact, for the success of pastoral measures to 
help to overcome the immoral situation and to repair the scandal. 

After Vatican Council II, in order to mitigate the lack of competent 
persons and of the time needed for the trial in the CIC/1917 and in the PrM 
(for the Churches of the oriental rite SN), norms were issued which modi
fied the preconciliar norms and established new matrimonial processes 
which were more rapid and simple, while laborious procedures were un
derway toward the reform of the new CIC. There was the motu proprio 
Causas matrimoniales (CM) (for the Catholics of the Latin rite) 15 and 
Cum matrimonialium (CMat) (for those of the Eastern rite). 16 These 
norms permitted the tribunals of the Church to decide a greater quantity 
of cases for the nullity of marriage. During the Synod of the Bishops on 
the family (1980),  the Prefect of the Apostolic Signatura indicated that, in 
some countries, the new norms had produced a case increase of five thou
sand percent, although this increase not only was due to the new process 
but, to not a less degree, to the criteria about matrimony according to 
which the tribunals conceded the nullity, permitting one to speak of the 
surreptitious introduction of divorce in the Church.17 

The cases of marriage nullity were the object of strong contrasts in 
the main stages of the genesis of the CIC. It is interesting to point out the 
propositions proposed repeatedly: to abandon the judicial approach to de
clare the nullity of marriage by adopting the administrative avenue, and 
renouncing, therefore, the necessity of the double conformed sentences; 
to accept the transaction and the arbitrary commitment (cf. c. 1715 § l); to 
make it so that any tribunal would be competent over any controversy, 
prescinding from the titles of competence, or that there would be an ac
cepted forum "of mutual consent."18 Although some of these proposals did 
not refer directly to the case of marriage nullity, it is evident, keeping in 

14. See note 9. 
15. For complete bibliographical references up until 1979, cf. I. GORDON-Z. GROCHOLEWSKI, 

Documenta recentiora circa rem matrimonialem et processualem, I, cit., no. 1260 and 
Z .  GROCHOLEWSKI, Documenta recentiora circa rem matrimonialem et processualem, II 
(Rome 1980), no. 6386. 
16. Particular norms were also issued by some bishops' conferences: United States, 

Canada, Australia, etc. ( cf. I . GORDON-Z. GROCHOLEWSKI, Documenta recentiora circa rem 
matrimonialem et processualem, I, cit., nos. 1379-1462; Z. GROCHOLEWSKI, Documenta 
recentiora circa rem matrimonialem et processualem, II, cit., nos. 5445- 5498). 

17. Cf. "Relatio coram Summo Pontifice de opere Signatura Apostolicae in causis 
matrimonialibus pro tuenda familia, October 6, 1980," in Comm. 12 (1980), pp. 216-219. 
18. Cf. Comm. 10 (1978), pp. 210-211 ,  215, 221-222; 16 (1984), pp. 53, 56, 72-73, 77; PCILT, 

Acta et documenta PCCICR. Congregatio Plenari a diebus 20-29 octobris 1981 habita 
(Typis Polyglottis Vaticanis 1991), pp. 106-110, 230-245, 266. 
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mind the statistics indicated concerning the activity of the ecclesiastical 
tribunals, that whoever formulated them was not thinking of such cases. 

We can conclude that the CIC entrusted the decision of the cases of 
marriage nullity to the judges, according to the procedural norms and the 
criteria of competence established there, after a profound reflection of the 
Code Commission, not through mere inertia, nor through their not having 
considered attentively other possible solutions. At the same time, the Cod
Com has indicated that the judicial way is not necessary (nor even is using 
the documentary process necessary, as is anticipated as being particularly 
obvious for some nullities: c. 1686), assuming that, being subject to the ca
nonical form, "the person attempted matrimony," that is to say, he cele
brated a mere civil rite. In this case, since the form is necessary for the 
validity of the canonical marriage, the bond could not come into being, 
and, therefore, the administrative procedure is sufficient to prove the free
dom of the ones contracting it (cc. 1066-1067), and, eventually it is suffi
cient to obtain the permission of the local ordinary (c. 1071 § 1,  2 °-3 °).19 

For its part, the Apostolic Signatura had already occupied itself to expose 
the obstructionist maneuvers, which, by prolonging the trials, are damag
ing the legitimate aspirations for justice on the part of the parties. They 
also discredit the procedural institution itself. 20 

4. In respect to the titles of competence in the cases of marriage 
nullity: the opportunity of modifying the current legal system. 

The system of attribution of competence in the cases of nullity of 
marriage provided for in 1673 are based, save for the cases reserved to the 
Apostolic See, upon the concept of "territoriality, " a type of relative com
petence. In studying the different types of competence, we have seen that 
relative incompetence does not entail the nullity of the sentence, although 
it is possible to sanction the judge who decides a case while being rela
tively incompetent (see the introduction to tit. I, book VII, pt. I). The Code 
Commission of CIC/1917 decided to protect the titles of nullity of matri
mony by means of the irremediable nullity of the sentence of the incompe
tent tribunal, the relative incompetency of which ( centered upon the 
criterion of territoriality) becomes absolute, the material criterion pre
dominating over the territoriality, for reasons of the "public order," similar 

19. Cf. CodCom, 2nd reply, July 11 ,  1984, in AAS 76 (1984), pp. 746- 747; Comm. 11 (1979), 
p. 270. 
20. Cf. SIGNATURA, Litt. circ. De effectibus, quoad exercitium iurisdictionis iudicis 

competentis, recursus ad Romanum Pontificem, December 13, 1977, in AAS 70 (1978), 
p. 75: regarding the non suspensive value of recourse to the Roman Pontiff, foreseen in 
c. 1417 of the CIC. 
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to what the "Austrian Instruction" established (in the year of 1856).21 This 
decision of the Code Commission was blocked in successive drafts to the 
point of disappearing in the final text. 

The CIC Code Commission, as we have already shown, had to resolve 
grave problems (theoretical and practical) to affirm these matters: the ju
dicial nature of the cases of nullity of marriage ( compared to the proposals 
of converting it into administrative actions), the binding character of the 
legal titles of competence, the necessity of the double conforming sen
tence, etc. In relation to the titles of competence, the Code Commission 
met with a situation juridically degrading, for which they tried to install a 
remedy. The "traffic or volume of cases," for example, taken on by some 
advocates who submitted the cases of their clients to incompetent tribu
nals, or tribunals with a fictitious competence, 22 because such tribunals 
( of the first and second instance) offered the security of obtaining two 
conforming sentences pro nullitate, based upon the "incapacity to assume 
the obligations of marriage," an incapacity which was considered proved 
by the mere failure of the marriage. 23 In order to remedy this type of abuse, 
the Commission introduced ex officio § 2 of c. 1488, in which sanctions 
were established for the advocates who removed the cases from the com
petent tribunals in order to submit them to others which would judge "in a 
more favorable manner,"24 that is to say, that they would "always" declare 
the sought after nullity. Another problem which the Code Commission had 
to resolve was that of the "publication of the acts" ( c. 1598 § 1 ), since they 
wanted to be able to keep the acts a secret, with the consequent violation 
of the right of defense and the impossibility of knowing the truth, and of 
presenting proofs contrary to statements of which they are not aware. The 
motives of such an effort were ( and are) fundamentally economic: to avoid 
the condemnation, on the part of civil jurisdictions, of the tribunals, of the 
bishops and of the diocese to repair the damage done to one's name 
caused by the aforementioned affirmations of incapacity which permit 
them to declare the nullity of the marriage. 25 The current importance of 
this problem, after the promulgation of the CIC is demonstrated by the 

21 .  Cf. Instructio pro iudiciis ecclesiasticis Imperii Austriaci quoad causas 
matrimoniales, §§187-189 and 240. The text and history of this norm can be consulted in 
S .  CIPRIANI, Ins tructio matrimonialis Rev.mi Domini de Rauscher archiepiscopi 
Vindobonensis (1853-1856). Inquisitio historico-juridica (Rome 1952). 
22. Such was the case with the plaintiff of a process, after obtaining the declaration of 

nullity for his «first» marriage and having celebrated a "second" (cf. sentence c. HUOT, 
February 6, 1984, no. 9, in fl Diritto Ecclesiastico 95/2 (1984), pp. 241-254). 
23. Cf. Documentos de la Signatura sabre causas matrimoniales espanolas tratadas en 

el extranjero, March 21 ,  1978, April 22, 1978, December 19, 1979 and January 8, 1980, in 
«Revista Espanola de Derecho Canonico» 36 (1980), pp. 71-80; PCILT, Congregatio Plenaria 
diebus 20-29 octobris 1981 habita, cit., pp. 269 and 273. 
24. Cf. Comm. 16 (1984), p. 61. 
25. Cf. PCITL, Congregatio Plenaria diebus 20-29 octobris 1981 habita, cit., pp. 469-479. 

1744 



LLOBELL Tit. I. Matrimoni al Processes cc. 1671-1707 

reference of John Paul II, in 1989 , to the necessity to publicize not only the 
acts, but also the sentence itself. 26 

In relation to the abuses derived from the relative nature of incompe
tence in these types of cases, it is worth while to remember some inter
ventions of the competent dicasteries. These include: the suppression of 
the "forum of peregrini in Rome;"27 the non-existence of the "historical fo
rum," that is to say, that forum originating from a case introduced before a 
competent tribunal, the instance of which expired or which had been 
abandoned and there is a desire to introduce the case anew before the 
same tribunal, which is then not competent at this moment;28 the declara
tion of the functional absolute incompetence of the tribunal of first in
stance (although it possesses any one of the titles of c. 1673) in order to 
judge, by the same allegation of nullity, a case already decided "pro vali
ditate matrimonii" before another tribunal.29 

These efforts to affirm the necessity of respecting the title of compe
tency in marriage cases were shown to be insufficient, the same as other 
interventions of the Roman dicasteries which affirmed that some of the 
requisites demanded by the law condition the validity of the respective ti
tle, but they do not change the relative nature of the same ( cf. c. 1673, 3 ° -
4 °). Such insufficiency is reflected in the recent exhortation of the Roman 
Pontiff to respect the competent forums.30 The importance of the matter in 
question comes primarily from the declarative nature of the respective sen
tences. The system id designed to guarantee that the competence is exer
cised by those tribunals (those indicated in c. 1673) that find themselves in 
circumstances where they know the truth of the validity or the nullity of 
the bond being discussed. The fact that tribunals exist (whether competent 
or not) which use unacceptable criteria to declare the nullity of the bond is 
a non-essential issue, which does not influence in itself the allocation of 
competence. This sad reality alone emphasizes the importance of protect
ing such titles in order to keep the violation of the procedural human law 
( about competence) from effecting the violation of divine law concerning 
the indissolubility of marriage. The character of the principal issue that is 

26. Cf. Discorso alla Rota Romana, January 26, 1989, nos. 6 and 7, in AAS 81 (1989), 
pp. 922- 927; F. DANEELS, "De iure defensionis. Brevis commentarius ad allocutionem Summi 
Pontificis diei 26 ianuarii 1989 ad Rotam Romanam," in Periodica 79 (1990), pp. 243-266. 
27. Cf. Comm. 10 (1978), p. 223. This forum was applicable to matrimonial cases: cf. REU, 

105; NSSignatura, 18,4° and 91; M. CABREROS DE ANTA, Comentarios al C6digo de Derecho 
Canonico, III (Madrid 1964), p. 240 . 
28. Cf. CodCom, Reply, May 17, 1986, in AAS 78 (1986), p .  1324. Cf. the commentaries of 

D.J. ANDRES, in Commentarium pro religiosis 68 (1987), pp. 308-312; J. LLOBELL, in Ius 
Canonicum 27 (1987), pp. 639-642; A. STANKIEWICZ, in Periodica 77 (1988), pp. 168-173; 
P. TOCANEL, in Apollinaris 60 (1987), pp. 403 - 404. 

29. Cf. SIGNATURA, Declaratio de fora competenti in causa nullitatis matrimonii, post 
sententiam negativam in prima instanti a latam, June 3, 1989, in AAS 81 (1989), pp. 988-
990. 
30. Cf. JOHN PAUL II, Discorso alla Rota Romana, January 18, 1990, no . 7, §4, in AAS 82 

(1990), pp. 872-877. 
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not non-essential (guaranteeing, in so far as possible, that the judge will 
know the truth and that the sentence agrees with it) and its importance for 
the salus animarum, more than for the good procedural order, has 
brought us to propose the modification of the present legal system by 
means of the determination, similar to the failed project of CIC/1917, of 
absolute incompetence for the tribunals which are incompetent in a 
territorial sense for the cases of marriage nullity. 31 The nature of this in
competence prevents any type of "proroguing" which is not effected by the 
Apostolic Signatura. It also defends respect for the titles of competence 
with sanctions against the sentence (c. 1620 ,1 °) and not only against the 
judges and the advocates responsible for the violation of the competent 
forum (cc. 1457 and 1488 § 2).32 

5. The exercise of administrative power in relation to the 
marriage bond 

The title "Matrimonial Processes" regulates, in addition to the cases 
judicially declaring the validity or the nullity of the marriage, other "proce
dures" (better than "trials"), the decision of which enjoys an administra
tive nature. The procedure "in the Case of the Presumed Death of a 
Spouse" ( c. 1707)33 and the faculty of the Apostolic Signatura to declare 
the nullity of matrimony in some exceptional hypotheses possess the 
same essential character. The cases of separation of spouses can be 
treated in a judicial or an administrative manner, or they can be entrusted 
to the civil courts ( c. 169 2). 

a) The dissolution of the bond in a marriage that is "ratified but 
not consummated, " the "Pauline privilege" and the dispensation "in 
favor of the faith" 

The matrimonial bond (natural and sacramental) arises from the le
gitimate consent of the persons who have contracted it (c. 1057). This 
bond is indissoluble by divine institution. The sacramentality of the mar
riage between those baptized (a "ratified" marriage), and the consumma
tion between the spouses are elements which add a particular force to the 

31. Cf., e.g., J. LLOBELL, "Commissione e proroga della competenza dei tribunali ecclesiastici 
nelle cause di nullita matrimoniale. Sulla natura dell'incompetenza in questi processi," in Ius 
Ecclesiae 2 (1990), pp. 721-740; idem, "Centralizzazione normativa processuale e modifica dei 
titoli di competenza nelle cause di nullita matrimoniale," in Ius Ecclesiae 3 (1991), pp. 431-477. 
The doctrine accepts the relative nature of the titles on competence regarding the marriage and 
the consequences stemming therefrom; only one author has suggested a solution similar to 
ours ( cf. A. BERNARDEZ CANT6N, "Tratamiento juridico de la competencia territorial o relativa 
en las causas matrimoniales," in Dimensiones juridicas delfactor religioso. Estudios en 
homenaje al Prof L6pez-Alarc6n (Murcia 1987), pp. 65-79). 
32. See the the introduction to tit. I regarding the competent forum. 
33. Cf. J. FORNES, "La regulaci6n can6nica de la disoluci6n del matrimonio en el C6digo de 

1983," in Ius Canonicum 33 (1993), pp. 607-637. 
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indissolubility deriving from the agreement effected through the consent, 
in a way that, when both of these are given cumulatively ( a ratified and 
consummated marriage), the indissolubility is absolute as long as both 
spouses are alive. However, the bond that is merely natural and the bond 
that is merely sacramental but not consummated (without forgetting that 
the consummation perfects the sacramental sign of the marriage between 
the baptized: the union of Christ with the Church by means of the incarna
tion, according to a classic theological doctrine), can be dissolved by the 
Roman Pontiff, in virtue of his particular vicarious participation in the 
power of Jesus Christ (cc. 1056, 1061, 1141-1143), by means of the appli
cation ex lege of the "Pauline privilege, " and, by way of favor (a dispen
sation "in favor of the faith" and from the marriage "ratified and non
consummated"). 

The dispensation from a marriage that is ratified but not consum
mated requires a series of presuppositions (non-consummation, a just 
cause, avoidance of scandal), whose existence is demonstrated by means 
of an administrative procedure (what is addressed is the obtaining of a fa
vor, not the protecting of a right), which is investigated "in a judicial man
ner" (cc. 1697-1706). This instruction corresponds to the CDWDS (PB 67) 
and belongs to the competent diocesan tribunal, according to the proper 
norms of this procedure (see the commentaries for cc. 1697-1706). 

The dissolution of the non-sacramental bond (that in which at least 
one of the spouses is not baptized) in virtue of the vicarious power of the 
Roman Pontiff, also requires an administrative procedure, conducted "in a 
judicial manner," for the concession of such a favor. The dicastery charged 
with the investigation is the CDF, with the collaboration of the local ordi
nary, according to its own rules. 34 

b) The declaration of nullity by means of an administrative proce
dure on the part of the Apostolic Signatura 

The principle according to which the cases tending toward a declara
tion of marriage nullity can only be dealt with and decided in a judicial 
manner holds one exception. 35 This one exception deals with a manif esta
tion of the aequitas canonica, 36 through which the Roman Pontiff has 
granted to the Apostolic Signatura, originating from the REU, to declare 

34. Cf. SCDF, Instructio pro solutione matrimonii in favorem fidei and Normae 
procedurales pro conficiendo processu dissolution is vinculi matrimonialis in favorem 
fi dei ,  December 6, 1973, in EV, IV, nos. 2730-2734 and 2745-2774; A. S!LVESTRELLI, 
"Scioglirnento di rnatrirnonio in favorern fidei," in I procedimenti speciali nel diritto 
canonico (Vatican City 1992), pp. 179-216. Regarding the "Pauline privilege," cf. G. GIROTTI, 
"La procedura per lo scioglirnento del rnatrirnonio nella fattispecie del 'privilegio paolino ' ," in 
I procedimenti speciali nel diritto canonico, cit., pp. 157-177. 

35. Cf. R. BURKE, "La procedura arnrninistrativa per la dichiarazione di nullita del 
rnatrirnonio,"  in I procedimenti speciali nel diritto canonico, cit., pp. 93-105. 
36. Cf. M.F. POMPEDDA, "Il processo canonico di nullita di rnatrirnonio: legalisrno o legge di 

carita?," in Jus Ecclesi ae 1 (1989), pp. 423-447. 
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the nullity of the matrimonial bond in cases "which do not demand a 
greater consideration or investigation. "37 According to the practice of the 
Signatura ( cf. c. 19 ), this exceptional possibility requires a second presup
position, cumulative with the first: that the case cannot be dealt with in a 
judicial way, normally because of the non-existence of a local competent 
tribunal.38 In these cases they proceed without the formal procedural con
troversy, although it demands the moral certitude about the nullity of the 
bond (cf. cc. 1060 and 1608), before an administrative body: the "third sec
tion" of the Signatura, in virtue of its function of vigilance over the correct 
administration of justice.39 Until the REU, this function belonged to the 
SCDS, which also possessed the faculty to declare the nullity of marriage 
in an administrative manner. 

6. The "moral certitude" of the judges and the "nullities of 
conscience" 

In the cases of marriage nullity it is possible only "to declare" by the 
sentence the pre-existing reality. Dealing with the management of an 
agreement between the objective reality and the content of the judicial de
cision constitutes the fundamental principle of any procedural and just 
system. This objective acquires a particular intensity in the canonical pro
cess, given the incidence of any sentence (not only in a matrimonial mat
ter) concerning the salus animarum. From this principle there are 
derived different legal institutions which introduce characteristics that 
are notable along with the civil process: for example, the non-existence of 
the adjudged matter in the case concerning the status of persons (c. 1643) 
and the non-peremptory character of time-limits for proposing proofs 
(cc. 1600, 1609 § 5, 1639 § 2). The idea and the combination of these legal 
institutions are usually called ''favor veritatis," which, although impreg
nating all procedural systems, it possesses some typical expressions of 
the canonical process. 40 

37. Cf. CIC 17 c. 249 §3; PrM 2 §4; CodCom, Reply 2a, a), July 8, 1940, in AAS 32 (1940), 
p. 318. 
38. Cf. R. BURI<E, "La procedura amministrativa per la dichiarazione di nullita del 

matrimonio," cit., pp. 99-100 and 104-105. 
39. Cf. c. 1445 §3, 1°. This section of the Signatura is not a tribunal, but a "dicastery of 

justice" of the Church, similar to the ministries of state with the same name: cf. 
Z .  GR0CH0LEWSKI, "I tribunali," in P.A. B0NNET-C. GULLO (Eds.), La Curia Romana nella cost. 
ap. Pastor Bonus (Vatican City 1990), pp. 403-414. 

40. Cf. PIUS XII, Discorso alla Rota Romana, October 2, 1944, cit.; JOI-IN PAUL II, Discorso 
alla Rota Romana, February 4, 1980, cit.; J. LL0BELL, "Il patrocinio forense e la 'concezione 
istituzionale' del processo canonico," in Il processo matrimoniale canonico, cit., pp. 439-
478. 
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The "favor veritatis" brings with it the system of free evaluation of 
the proofs on the part of the judge and the disappearance of the presump
tions "iuris et de iure" (irrebuttable) in the current procedural system of 
the Church (cc. 1584-1586, 1608 § 3).41 To declare the nullity of the mar
riage, the CIC requires, for the issuing of any "condemnatory" sentence 
(contentious or penal), that the judge achieve "moral certitude, "" (c. 1608 
§ §  1 and 4).42 "Moral certitude" is not a merely subjective state of the 
judge ( or of the tribunal), because it must be based on the acts of the pro
cess ( c. 1608 § 2), which must have the potential of justifying the decision 
that is maintained (in the motivation of the sentence: cc. 1611,3 °, 1612 § 3, 
1622, 2 °) and the potential to bring forth the same certitude in the appelate 
tribunal of.43 

"Moral certitude," however, is judicial, it must be attained "by" the 
person ( or persons) who must judge the case via the sentence. The judge 
cannot use a moral certitude "borrowed" from someone who, without 
being the judge and without possessing the juridical knowledge (this goes 
beyond any "voluntaristic" system in which justice is identified necessar
ily with the decision of whoever possesses the power), can offer evalua
tions coming from the science in which he/she is "expert" (a psychologist, 
psychiatrist, etc.) about those matters where that expert will possess a 
"medical" certitude, but not a "juridic" certitude, which is the proper 
scope of "moral certitude."44 

With these postulates, and remembering that the ''favor matrimonii 
(c. 1060) and the authentic concept of "moral certitude" hinder from de
claring the nullity of the marriage when there exists "some established or 
reasonable doubt" about the validity of the bond,45 one must affirm that 
the current canonical system always permits the declaration of nullity on 
the basis of the judge attaining "moral certitude," which can be rooted (in 
the absence of other proofs) even in the sole declaration of one of the 

41. Cf., for the system of the CJC/1917, T. GIUSSANI, Discrezionalita del giudice nella 
valutazione delle prove (Vatican City 1977); for the current law, A. STANKIEWICZ, "Le 
caratteristiche del sistema probatorio canonico," in n processo matrimoniale canonico, cit., 
pp. 567-597. 
42. Regarding this concept, cf. Prus XII, Discorso alla Rota Romana, October 1, 1942, in 

AAS 34 (1942), pp. 338-343; JOHN PAUL II, Discorso alla Rota Romana, February 4, 1980, cit. 
See the commentary on c. 1608. 
43. Cf. J. LLOBELL, "La genesi della sentenza canonica," in n processo matrimoniale 

canonico, cit. , pp. 700-705 and 720-722. 
44. Cf. the discourses of JOHN PAUL II to the Roman Rota in 1987 and 1988, cit.; 

E. COLAGIOVANNI, "11 giudice e la valutazione delle prove," in J mezzi di prova nelle cause 
matrimoniali secondo la giurisprudenza rotale (Rome 1995), at press; H. FLATTEN, "Qua 
libertate iudex ecclesiasticus probationes appretiare possit et debeat," in Apollinaris 33 
(1960), pp. 185-210. 
45. Cf. the discourses to the Rota of 1942 (no. 1) and of 1980 (no. 6), cits. For a plan not in 

conformity with that which we have just indicated, cf. J.J. GARCIA FAILDE, Nuevo Derecho 
Procesal Canonico, 2nd ed. (Salamanca 1992), pp. 11-22. 
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parties46 or of a single witness.47 So that any of these probative means by 
themselves alone, can determine the moral certitude of the judge it is nec
essary that he or she assemble the requirements ( circumstances, clues, 
other matters, and so forth), so that they may allow the attainment of the 
juridic qualification of "full proof' ( cc. 1536 § 2, 1573, 1679). Such a qualifi
cation will have to be justified by the judge in the motivation of the sen
tence (cc. 1611, 3 ° and 1612 § 3) and will be able to be challenged by the 
party (private or public) who does not share this justification. In reality, 
moral certitude is not a mere subjective state, (an intuition of the judge, 
although it may be very "intense"),not to be demonstrated "from the acts 
and the proofs" ( c. 1608 § 2) before the parties and before the appellate 
tribunal. On the contrary, one must deal with a certitude ( and, as such, he 
cannot stop being subjective) that must be "communicable" to all of the 
persons affected by the sentence in such a way that they will have an ade
quate knowledge of the matter under discussion and in a "sound judg
ment," the parties, the appellate tribunal and, in short, the community 
(ecclesiastical and civil) in which the spouses live whose marriage has 
been declared null by means of such a certitude. It seems necessary to us 
to insist upon these ideas, because it is evident that the declaration of the 
nullity of a marriage, being based only upon the declaration of the parties 
(or one of them) or of one witness, could be the object of likely abuses if 
the conditions determined by the law were not respected. That which con
stitutes full proof is capable of producing moral certitude. The said condi
tions are not mere "formal" requirements, lacking in pastoral sensitivity, 
but originate from the presumption of the validity of a marriage legiti
mately celebrated (respecting the dignity of the persons who have con
tracted it, whose capacity and sincerity are presumed except when there 
is full proof to the contrary) and of soteriological importance (for salva
tion) and the social importance of protecting the indissoluble character of 
the conjugal bond (natural and sacramental). 

46. Cf. cc. 1536 §2, 1679; Comm. 11 (1979), pp. 103-104, 263; SCSO, "Instructio servanda in 
Vicariatu Apostolico Sueciae in pertractandis causis de nullitate matrimonii ex vitiato 
consensu acatholicorum qui ad fidem catholicam se convertere volunt, ad normam Decreti 
diei 12 novembris 1947," in X. OCHOA, Lege s Ecclesi ae, III, no. 2222; R.L. BURKE, "La 
'confessio extraiudicialis' e le dichiarazioni giudiziali delle parti," in I mezzi di prova nelle 
cause matrimoniali . . . , cit. 
47. Cf. c. 1573; SIGNATURA, "Facultates quoad modum procedendi in causis 

matrimonialibus concessae Conferentiae Episcopali Belgii," November 10 ,  1970, in 
Documenta recentiora, I, cit., nos. 1443-1450; idem, "Lettera al Cardinale Arcivescovo di 
Praga," February 6, 1987, in R. BURKE, La procedura amministrativa per la dichiarazione 
di nullita del matrimonio, cit., p. 105; A. GAUTHIER, "La prova testimoniale," in I mezzi di 
prova nelle cause matrimoni ali . . .  , cit. ;  M .F. P0MPEDDA, "Il valore probativo delle 
dichiarazioni delle Parti nella nu ova giurisprudenza della Rota Romana," in Ius Ecclesiae 5 
(1993), pp. 437-468. 
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Therefore, it does not appear that it is possible to maintain that pas
toral needs permit the so-called "nullity of conscience. "48 The issue, which 
was raised in the Plenaria of 1981,49 had been denounced by the Apostolic 
Signatura in this rather rough version: "It belongs primarily to the spouses 
to judge concerning the worth of their marriage. They will be able to de
termine personally its validity, because the result is a happy one, either the 
nullity or the dissolution, because the result is unhappy. "50 In reality, if a 
tribunal does not manage to attain "moral certitude" about the nullity 
which is sought by a spouse, as a result of having evaluated his/her decla
rations and other proofs (if they exist), it is not legitimate to think that 
such a spouse (with the strong limitations against being just and impartial 
in a "judgment" of one's own case), or a priest, who cannot have more 
facts than those which the tribunal has evaluated, can arrive at a morally 
acceptable decision, different from that obtained by the tribunal ( cf. 
c. 1100). In any case, the problem is difficult; in order not to be wrong in a 
matter that is so important, there is no other solution possible than to ac
cept the directions of the magisterium, which has entrusted the declara
tion of nullity of the marriage to the judges of the Church. 51 

7. The necessity of two conforming sentences ''pro nullitate" so 
that the bond may be considered null. 

In the Ap. Const. Dei miseratione (November 3,  1741) Benedict XIV 
established the need of two conforming sentences pro nullitate so that 
the judicial declarative decision about the nullity of the marriage might 
allow the parties to celebrate a new marriage. In the same norm the neces
sity was determined (for the validity of the process) for the presence of 
the defender of the bond, who was obligated to appeal the first sentence 
pro nullitate and he could challenge the second conformed sentence. The 
provisions had been due to the revelation of frequent abuses on the part of 
some tribunals, which "easily" declared the nullity of marriage: "." The sys
tem established by Benedict XIV was introduced into the CJC/1917 and 
through PrM. After Vatican Council II, CM substituted the obligation of the 
defender of the bond to appeal the first sentence pro nullitate as an obli
gation of the tribunal, which issued such a decision, to send the sentence 

48. CDF, Carta a los Obispos sabre la recepci6n de la comuni6n eucaristica de los fieles 
divorciados vueltos a casar, September 14, 1994, nos. 5 yr. 8: AAS 86 (1994), pp. 974-979; 
M.F. P0MPEDDA, "La questione dell'ammissione ai sacramenti dei divorziati civilmente 
risposati," in Studi di diritto matrimoniale canonico (Milan 1993), pp. 493-508. 
49. Cf. PCILT, Congregatio Plenaria diebus 20- 29 octobris 1981 habita, cit., pp. 232, 273. 
50. SIGNATURA, "Animadversiones nonnullae significantur Ordinariis locorum 

Neerlandiae . . .  ," cit., no. 1/4 . 
51. For other attempts to solve the problem, cf. V. FERRARI, "Diritto e morale nella 

situazione esistenziale dei divorziati-risposati con particolare riferimento all'ltalia, " in 
"Vitam impendere magistero" . . .  , cit., pp. 335-349. 
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and the acts of the trial ex officio to the appellate tribunal, without cancel
ing the right of appeal of the parties when they considered themselves 
wronged by the sentence. 52 The appellate tribunal could issue the second 
conformed sentence by means of a judicial decision (not administrative), 
issued in the form of a decree. The CIC has incorporated these innova
tions of the CM (cf. cc. 1682-1684). However, the particular rules granted 
in 1970 to some Anglophone Bishops' Conferences admitted, for cases in 
which the appeal was "clearly superfluous" ( different from those contem
plated for the documentary process: cf. cc. 1686-1687), the non-necessity 
of a conformed second sentence. 53 These particular norms were rescinded 
with the coming into effect of the CIC. 

With the requirement for the second decision, the legislator has 
sought to guarantee "the further inspection of the judgment, done by the 
tribunal of the higher instance, "54 as the demonstration of his will to pro
tect the matrimonial bond (favor matrimonii: c. 1060). The sending ex of
ficio of the first sentence to the appeal tribunal and the possibility of 
confirming it by means of a decree manifests solely the desire to avoid un
necessary delays and to avoid the defender of the bond having to feel obli
gated to appeal against a sentence with which he/she can be in accord, 
and, at the same time, to feel obligated not to renounce the principle of 
the need for a double-conformed resolution. The affirmation of this princi
ple brought an extended debate within the Code Commission, since there 
were insistent proposals to modify it, similar to what the particular norms 
of 1970 had granted.55 

We must also note that, the protection of the favor matrimonii by 
means of the need for two sentences involves, according to the disposition 
of the law, that the same be "conformed." In effect, each "allegation for 
nullity" (the causa petendi pointed out in c. 1641, 1 °), involves a distinct 
legal action, which prevents those respective sentences from being con
sidered "conformed." In fact it is permitted that, in the cases of marriage 
nullity, a new legal action can be introduced before the appeal tribunal, 
which will judge the new allegation "in the first instance" (c. 1683). The 
newness of the second action, in marriage cases, can only come from the 
invoking of a new allegation of nullity, since it is evident that the parties 
cannot be identical. This would be the spouses , and the defender of 
the bond, and the promoter of justice, if he makes an intervention. The 

52. Cf. J. LLOBELL, "La necessita della doppia sentenza conforme e 'I' appello automatico"' 
ex can. 1682 costituiscono un gravame? Sul diritto di appello presso la Rota Romana," in Ius 
Ecclesiae 5 (1993), pp. 602-609. 

53. Cf. CPEN, Novus modus procedendi in causis nullitatis matrimonii approbatur pro 
Statibus Foederatis Americae Septemtrionalis, April 28, 1970, no. 23 §2, in Documenta 
recentiora, I, cit. , no. 1428. 
54. Comm. 12 (1980), p. 233. 
55. Cf. Comm. 11 (1979), pp. 266-267; 16  (1984), pp. 73-75; PCILT, Congregatio Plenaria 

diebus 20-29 octobris 1981 habita, cit., pp. 98-127 and 230-278. 
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identity of the public parties depends on their position in the process, not 
that they are the same physical persons, cc. 1636 § 2, 1682 § 2 .  This new
ness comes also from the petitum (the bond between those "spouses," of 
whom the validity is being discussed). These concepts are present in other 
legal arrangements: in the need to point out the individual allegation of 
nullity (or allegations), in the decree of the litis contestatio (c. 1677 § 3); 
and in the need to issue a new decree of the litis contestatio in order to be 
able to modify the object of the controversy which had been proposed 
previously, a need which involves the validity of the sentence (cc. 1514, 
1619 , 1620, 8°, 1622, 5°). These concepts are present as well in the execu
tive character of the second decision pro nullitate which confirms the 
first (c. 1684), "confirmation," which does not state anything more, being 
coherent with the whole of the system, than that the second sentence ( or 
decree) is "conformed" with the first, according to the concept of "confor
mity" used by the CIC in cc. 1641, 1 ° and 1644 § 1.  The systematic "proxim
ity" (both canons pertain to the same chapter of CIC), demands the 
interpretive unity indicated in c. 17 . 

However, there does exist an important doctrinal and jurisprudential 
tendency according to which the new allegation of nullity, introduced be
fore the appeal tribunal, can have a place in a sentence pro nullitate 
which the same tribunal declares is "conformed" with the sentence issued 
by the lower court, also pro nullitate but for a different allegation. The 
Apostolic Signatura has indicated that this practice is contrary to the 
law. 56 In effect, in addition to considering two sentences "conformed" 
which actually are not (they accept conformity even between two sen
tences pro nullitate the allegations of which are incompatible or contra
dictory among themselves), this presumed conformity would be given 
between two sentences of the first instance, since that is the nature of the 
tribunal of appeal in respect to the new allegation (c. 1683). Consequently, 
in trying to be coherent with the doctrine which we consider erroneous, it 
would also be possible to declare conformed where two sentences pro 
nullitate are issued through tribunals both of the first instance ( or 
through the same tribunal). Indeed, because each allegation of nullity 
gives place to a different legal action, it would be perfectly legitimate to 
introduce the new legal action before a tribunal of the first instance (the 
same or another which has one of the titles of competence pointed out in 
c. 1673), once the previous allegation was decided in the first instance by 
the sentence (c. 1517) and once its appeal court ex officio or the instance 
of the party has expired or has been renounced (cc. 1520 , 1633, 1636, 
1682). Without the need to develop our reasoning any more, we think that 
one easily understands the notable distortion of the law and of the will of 

56. Cf., e.g., SIGNATURA, decision of the Congress, February 10, 1971, in Periodica 60 
(1971), pp. 315-319; idem, Reply, February 1, 1990, in AAS 84 (1992), pp. 549-550; J.L. ACEBAL 
LUJAN, "La declaraci6n de nulidad de! matrimonio de dos acat6licos," in Revista Espanola de 
Derecho Canonico 49 (1992), pp. 692-697. 
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the legislator, a distortion which involves this so-called "conformity." Not 
only would the concept of conformity be distorted but the same sense of 
the multiplicity of instances, of the hierarchy of the tribunals, of the prin
ciple "ne bis in idem," and so on. 57 

The problem is not to use "benign" or "rigorous" hermeneutic crite
ria, or to contrast one "pastoral" system with another "juridical" system. 
One must accept that the "juridical-canonical activity is, by its very na
ture, pastoral ... Therefore, any conflict between pastoralness and ju
ridicity is wrong (Juorviante) . It is not true that to be more pastoral the 
law must be 'de-legalized' ... The procedural canonical law participates in 
the pastoral character of the law of the Church. 58" This brings with it the 
knowledge (with the effort that that study demands) and to respect the 
precise significance of the concepts and of the procedural institutions 
(competence, moral certitude, conformity of the sentence, and such), 
without "emptying them" of their content in their application.59 

57. Cf. X. BASTIDA, "Congruencia entre el 'petitum' y la sentencia," in J. MANZANARES (Ed.), 
Cuestiones basicas de derecho procesal can6nico (Salamanca 1993), pp. 63-91;  J. LLOBELL, 
"Note sulla congruenza e la conformita delle sentenze di nullita del matrimonio," in Ius 
Ecclesiae 2 (1990), pp. 543-564; P MONETA, "La nuova trattazione della causa matrimoniale," 
in Ius Ecclesiae 3 (1991) ,  pp. 4 79-497; T. PIERONEK, "Le principe de la double sentence 
conforme dans la legislation et la jurisprudence ecclesiastiques modernes concernant Jes 
causes matrimoniales," in Ephemerides Juris Canonici 23 (1977), pp. 237-268 and 24 (1978), 
pp. 87-113. 

58. JOHN PAUL II, Discorso alla Rota Romana, January 18, 1990 . . .  , cit. , nos. 3-7 (emphasis 
in the original). 

59. Cf. JOHN PAUL II, Discorso alla Rota Romana, January 30, 1993 . . .  , cit. , no. 3; idem, 
Discorso alla Rota Romana, January 28, 1994, cit., nos. 2 and 5. 
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CAPUT I 
De causis ad matrimonii nullitatem declaranda 

ART. I 
De foro competenti 

CHAPTER ! 
Cases Concerning the Declaration of Nullity of Marriage 

1671 

ART. 1 

The Competent Forum 

Causae matrimoniales baptizatorum iure proprio ad iudi
cem ecclesiasticum spectant. 

Matrimonial cases of the baptised belong by their own right to the ecclesi
astical judge. 

SOURCES: c. 1960 ; PrM l § 1;  SN can. 468; CM I; CM at I 

CROSS REFERENCES: cc. 1059 ,  1401 ,  1476, 1674,1° 

COMMENTARY ------
Joaquin Llobell 

1. The CIC introduces in this canon a limitation of c. 1401, 1 ° ("the 
Church has its own and exclusive right to judge cases which refer to mat
ters which are spiritual or linked with them"), since the spiritual nature of 
marriage is evident, its characteristics and its relative rights and essential 
obligations (both in respect to the constitution of the bond and to the ju
ridic relationship which arises between the spouses) are regulated by 
divine law (natural and positive), since every valid marriage of two bap
tized spouses is a sacrament. The norms of divine law, however, about 
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matters pertaining to civil jurisdiction, equally obligate the civil legisla
tion, the "justice" of which depends directly upon its conformity with di
vine law.1 Marriage is an institution of fundamental importance for the 
civil community, whose very existence depends upon matrimony and 
upon the family. Therefore, it is evident that the juridic dimension of mat
rimony is of interest both to the Church and to the state and that the exist
ence of those two jurisdictions gives rise to the "mixed forum." The 
problem is the limitation and the coordination of both jurisdictions. 

2 .  The first canonical reflections about the topic presupposed a 
"Christian Society," in a historical context in which the relationships be
tween the Church and the civil authority were regulated according to the 
criteria of the so-called "Gelasian Dualism" and of the supremacy of the 
Church. 2 Through this, the Church absorbed the complete jurisdiction 
over matrimony and over cases of the nullity of the bond and the separa
tion of spouses (these second cases were called "divorce" for many centu
ries3), since the said cases were considered "spiritual" stricto sensu, both 
in the decree of Gratian and in the later Decretals. 4 

3.  The Council of Trent (1545-1563) introduced important disciplin
ary reforms in various aspects in the life of the Church and issued diverse 
ordinances of a procedural character about marriage. The documents of 
greater importance concerning our subject were drawn up in the XXIV 
session. As for what concerns matrimony, it is necessary to distinguish 
three groups of norms in that session: a) the twelve canones de sacra
mento matrimonii, b) the Canon es super reformatione circa matrimonii, 
divided into ten chapters, and c) the twenty one canons which included 
the Decretum de reformatione. 5 In the twelve Canon es de sacramento 
matrimonii the power of the Church to dissolve the bond in favor of the 
faith ( c. 5, although it does not deal with sacramental marriage) and in a 
ratified but not consummated marriage is indicated (c. 6). In the last 
canon following with canonical tradition, the exclusive jurisdiction of the 
Church in marriage matters is declared. 6 In the second group of norms 

1 .  Cf. VSp, 84-101; note 11 of the commentary on the title. 
2. Cf. J. HERVADA-P. LOMBARDiA, El Derecho del Pueblo de Dias, I (Pamplona 1970), 

pp. 87-96 and 107-112; Derecho eclesidstico del Estado Espanol (Pamplona 1980), pp. 40-50 
and 54-64; INSTITUTO MARTIN DE AZPILCUETA, Manual de Derecho Canonico (Pamplona 
1988), pp. 765-773). 

3. "Divortium quoad torum et cohabitationem" (BENEDICT XIV, De Syn., lib. 9, ch. 9, 
nos. 3 and 4, cited in P. GASPARRI, Tractatus canonicus de matrimonio, II, 3rd ed. (Paris 
1904), no. 1452, p. 378). "Causae de divortio semipleno" (P. GASPARRI, Tractatus canonicus 
de matrimonio, cit., no. 1457, p. 382). 

4. Cf. c. 33, q. 2, cc. 1 and 4; ALEXANDER III, decretal Lator, X II, 27, 7; ALEXANDER III, 
decretal Ex literis, X IV, 14, 1; INNOCENT III, decretal Accedentibus, X V, 31, 12; HONORIUS III, 
decretal Ex parte tua, X I, 36, 11 ;  GREGORY IX, decretal Causa restitutionis, X I, 41, 9. 

5. Cf. ISTITUTO PER LE SCIENZE RELIGIOSE (Ed.), Conciliorum Oecumenicorum Decreta, 
bilingual ed. (Bologna 1991), pp. 753-773. 

6. "Si quis dixerit, causas matrimoniales non spectare ad iudices ecclesiasticos: anathema 
sit" ( C. 12). 
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(Canones super reformatione), the first chapter (the famous "Tametsi") 
prohibited clandestine marriages, established the canonical form ad va
liditatem and repeated its insistence upon the exclusive jurisdiction of 
the Church (chapter 9 ). The Decretum de reformatione, the third norma
tive group of the XXIV session, is the one that offered more relevant infor
mation for our study. In effect, c. 20 contains different arrangements 
about the canonical competence for marriage cases and about other pro
cedural elements. It was affirmed that all cases pertaining to the ecclesias
tical forum could be adjudged only in the first instance by those respective 
tribunals of the Ordinaries of the place. These Ordinaries had to issue the 
sentence in the time frame of two years from the beginning of the process. 
The expressions used (dumtaxat and omnino) indicated, in our judgment, 
the absolute material incompetence of judges inferior to a diocesan tribu
nal, since the same c. 20 drew one's attention to the lack of jurisdiction of 
the deans, the archdeacons and inferior judges, even while they were ex
ercising the right of visitation. Such a declaration of incompetence had 
retroactive effects upon pending cases, without respect to the perpetuatio 
iurisdictionis and the situation of the litis pendentia. In session XXV, in 
the Decretum de reformatione generali , which consists of twenty chap
ters, there was issued another important rule, from the viewpoint of pro
cedure. In chapter 10 , there were created the so-called "synodal judges." 
In order to facilitate having marriage cases judged by persons technically 
trained, it was arranged that in the diocesan synods (from which they take 
their name, c. 1574 CJC/1917) or in the provincial councils there had to be 
designated at least four persons suitable and capable of judging in this 
type of trial. For the purpose of drawing immediate attention to the cor
rect implementation of this norm, said nominations had to be reported to 
the Roman Pontiff. 7 

4. Since we cannot detain ourselves by delving further into the his
tory of the subject,8 suffice it to say that c. 1960 of CJC/1917 pointed out 
that "matrimonial cases between the baptized by proper and exclusive 
right pertain to the ecclesiastical judge." Article 1 § 1 of PrM stated clearly 
that this exclusive jurisdiction also belonged to the Church when only one 
of the spouses was baptized. CJC/1917 did not regulate specifically the 
cases of separation of spouses (PrM only referred to the causes of nullity). 
As for the procedural criteria about the separation (the exclusiveness of 
the ecclesiastical jurisdiction was included: c. 1016 CJC/1917), they coin
cided with the norms about nullity ( cf. cc. 1692-169 6 CIC). However, both 
CJC/1917 and PrM, after affirming the principle of "exclusivity," admitted 
civil jurisdiction in marital cases concerning the "merely civil effects" of 
marriage (c. 169 1 and art. 1 § 2 , respectively). Article 1 of CM left out its 

7. "Decretum de reformatione generali," ch. 10, in Conciliorum . . .  , cit., p. 791 .  
8. Cf. A. ESMEIN, Le mariage en droit canonique (Paris 1891), pp. 403-427; F. SALERNO, 

"Precedenti medievali del processo matrimoniale Canonico," in fl processo matrimoniale 
canonico, 2nd ed. (Vatican City 1994), pp. 27-100. 
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indication of the exclusivity of ecclesiastical jurisdiction, using the same 
wording of the current c. 1671.9 The Code Commission based its suppres
sion of the term "exclusive" on ecumenical reasons and on of the polemi
cal tone of the expression, without any reference to civil jurisdiction, 10 

although the Schema of 1976 (cc. 356-361) already foresaw that the cases 
of separation could be negotiated before the civil courts. The Code Com
mission, however, considered it necessary to affirm explicitly the jurisdic
tion of the Church with respect to the separation of the spouses.11 

5. The Church is also competent to judge the validity of the marriage 
of two non-baptized or non-Catholics, one of which wants to contract a 
new marriage with a Catholic. It belongs to the ecclesiastical authority to 
give in this situation a judgment about the "free status" of the non
baptized party in order to be able to admit that party to the celebration of 
the canonical marriage with the Catholic party. This Catholic party, in ad
dition to being held to the ordinary or extraordinary canonical form, from 
which he/she can be dispensed or exempted ( cc. 1116, 1117, 1127 ), will 
have to obtain a dispensation from the impediment of "disparity of cult" 
(c. 1086). Although in these cases, when one of the two spouses is not bap
tized, it is possible to ask for the dissolution of the bond "in favor of the 
faith," 12 it also possible to proceed with the process of marriage nullity be
fore one of the competent tribunals indicated in c. 1673. 

6. In pre-codal law, the only competent tribunal to judge the marriage 
of the non-baptized seemed to be that of the domicile of the Catholic party 
("videtur,"  was what was said). 13 In the CIC any restriction whatsoever 
has disappeared for those non-Catholic and non-baptized persons regard
ing petitioning for the nullity of their marriage (cc. 14 76 and 1674,1 °); 14 it 
suffices to have an interest under proper right in the law (cc. 1501, 1504, 
2 °), which is that of a non-Catholic spouse ( or not baptized) who cele
brated a legitimate marriage (with another non-Catholic or a non-baptized 
person). These persons seek their declaration of nullity before the ecclesi
astical tribunal in order to be able to celebrate a canonical marriage with a 
Catholic party ( c. 1085 § 2). This hypothesis has been analyzed by the Ap
ostolic Signatura, which has declared the jurisdiction of the canonical tri
bunal and that it must proceed according to the standards of the CIC 

9 . Cf. PCCICR, Schema canonum de modo procedendi pro tutela iurium seu de 
processibus (Typis Polyglottis Vaticanis 1976), praenotanda, no. 50 [Comm. 8 (1976), p. 193]. 

10. Cf. Comm. 11 (1979), p. 256. 
11 .  Cf. Comm. 1 1  (1979) ,  pp. 272-273. 
12. See no. 5, a) of the commentary on the title. 
13. Cf. F.X. WERNZ, Ius Decretalium, IV/2, 2nd ed. (Prati 1912), p. 683. 
14. Cf. CIV, Responsum de iure accusandi matrimonium ab acatholicis, January 8, 1973, 

in AAS 62 (1973), p. 59 . 
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concerning cases for the nullity of marriage.15 Therefore, a double con
formed sentence pro nullitate is necessary, excepting the documentary 
process in which the sentence of the first instance is executorial once the 
peremptory time period has lapsed for the appeal (cc. 1686-1688 and 
1630).16 The hypothesis described by the Signatura, in its declaration of 
1993, cannot be confused with the mere extrajudicial investigation about 
the "free status" (cc. 1066-1067 ) which gives consent, without any judicial 
process, not even documentary, to celebrate the canonical marriage of one 
who only "attempted" a previous marriage. In the case of the Catholic 
spouse ( c. 1059), the "attempted marriage" can come from the celebration 
of marriage before a civil official or before a non-Catholic minister with
out a dispensation from the canonical form. 17 

15. Cf. SIGNATURA, "Dichiarazione sulla giurisdizione della Chiesa cattolica riguardo al 
matrimonio celebrato tra due non cattolici," May 28, 1993, in Jus Ecclesiae 6 (1994), p. 366. 
Cf. SCSO, "Regulae servandae in Vicariatu Apostolico Sueciae in pertractandis causis de 
nullitate matrimonii," November 12, 1947, in Z. GROCHOLEWSKI, Documenta recentiora circa 
rem matrimonialem et processualem, II (Rome 1980), nos. 5413-5444. 

16. Cf. SIGNATURA, Reply, February 1, 1990, in AAS 84 (1992), pp. 549-550; J.L. ACEBAL 
LUJAN, "La declaraci6n de nulidad del matrimonio de dos acat6licos," in Revista Espanola de 
Derecho Canonico 49 (1992), pp. 692- 697. 

17. Cf. Cod Com, 2nd reply, July 11 ,  1984, in AAS 76 (1984), pp. 746-74 7; Comm. 11 (1979), 
p. 270; SIGNATURA, "Dichiarazione sulla giurisdizione della Chiesa cattolica," May 28, 1993, 
cit.; C. DE DIEGO-LORA, "Comprobaci6n de la libertad para contraer matrimonio de los 
obligados a la forma can6nica y no la observaron, " in Estudio s de derecho procesal 
can6nico , IV (Pamplona 1990), pp. 67-79. 
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Causae de effectibus matrimonii mere civilibus pertinent 
ad civilem magistratum, nisi ius particulare statuat eas
dem causas, si incidenter et accessorie agantur, posse a 
iudice ecclesiastico cognosci ac definiri. 

Cases concerning the merely civil effects of marriage pertain to the civil 
authority, unless particular law lays down that, if such cases are raised as 
incidental and accessory matters, they may be heard and decided by an ec
clesiastical judge. 

SOURCES: c. 1961; PrM 1 § 2 ;  SN can. 469 ; CM II; CM at II 

CROSS REFERENCES: cc. 22, 1059 ,  129 0, 1401,1°, 1692 § 3 

CO MMENTARY ------

Joaquin Llobell 

1. Effects of marriage that are merely civil are these: the determina
tion of the indemnification of the damages done to the inheritance by the 
spouse who is to blame for the nullity, the determination of the amount of 
the dowry, the right to alimony ahd child visitation for the party does not 
have custody, and so forth.1 The previous doctrine of the CIC excluded 
from the civil jurisdiction the determination of the custody of the children 
and to which of the spouses should be given the exercise of paternal au
thority. 2 In the current canon law, it is apparent that this case is for a 
mixed forum and that the Church accepts the civil decision, as long as it is 
not "contrary to divine law," (c. 1692 § 2). Civil systems that recognize the 
civil efficacy of the canonical sentence of the nullity of marriage reserve 
for themselves the jurisdiction over the civil effects deriving from nullity. 3 

2. Does c. 1672 (identical to CM 2), refer only to the merely civil ef
fects deriving from the nullity of marriage? Upon consideration of the "ru
bric" of the respective title of CIC ("Cases Concerning the Declaration of 
Nullity of Marriage") and c. 1692 § 3, the answer would be affirmative. The 

1. Cf. P. GASPARRI, Tractatus canonicus de matrimonio, II 3rct ed. (Paris 1904), no. 1452, 
pp. 378-379. 

2. Cf. M. CABREROS DE ANTA, Comentarios al C6digo de Derecho Canonico, III (Madrid 
1964), pp. 236-237. 

3. Cf. S. BERLINGO-V. SCALISI (Eds.), Effetti civili delle sentenze ecclesiastiche in materia 
matrimoniale (Milan 1985); V. ORTEGA LLORCA, "Los procesos de crisis matrimonial en la 
doctrina del Tribunal Constitucional y en lajurisprudencia del Tribunal Supremo," in Revista 
General de Derecho 50 (1993), pp. 11286-11288. 
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correlative c. 1961 of CIC/19 17 can be found under the title "Concerning 
marriage cases," and by this it is clear that the canon was formulating a 
legal principle about the merely civil effects arising from any matrimonial 
controversy: the nullity of marriage, the separation of spouses, betrothals, 
the dowry, alimony, hereditary succession, etc. According to the stated 
principle, these cases belong to the civil judge, without the Church losing 
its own jurisdiction, the exercise of which is only suspended for reasons 
of procedural economy and of a harmonious relationship between juris
dictions. 4 We think, however, that the rule of c. 1671 of CIC also has a self
evident character and that c. 1692 § 3 is a precise resolution of the princi
ple. It was in this way that the matter was asserted within the inner circle 
of the Code Commission. 5 

3. The canonical cases concerning the separation of spouses do not 
have civil effects, with some precise exception.6 Now, the jurisdiction of 
the state concerning the cases of separation (c. 1692 § 2)  is not the same 
kind that it possesses over the merely civil effects (cc. 1672 and 1692 § 3). 
For this, regarding the second, there exists a tendency on the part of the 
Church to waive the exercise of its jurisdiction in favor of the state. With 
respect to the first, however, given the evident pastoral importance of the 
separation, the CIC demands the intervention of the Church, although it 
does accept the civil decision, the Church does not want "to be disinter
ested" in each of these cases ( c. 1692 § 2), in which there is present the ec
clesiastical public good ( c. 169 6). 7 For this reason, the remitting to civil 
tribunals, done by means of particular norms (c. 1692 § 1) or ad casum, 
(§ 2) presupposes the conformity of civil legislation with divine law, the 
adequate pastoral attention to the spouses and the respect for the right of 
the faithful to petition the ecclesiastical authority.8 

4. Concordant countries which recognize the civil effects in canoni
cal decisions about the matrimonial bond usually establish a technical 
mechanism ("exequatur," delibazione, " etc.) by means of which the civil 
law "makes its own" the canonical decision, whether judicial or adminis
trative (in the case of the dispensation super matrimonio rato et non 

4. Cf. the intervention of Card. Palazzini, in PCILT, Acta et documenta PCCICR. 
Congregatio Plenaria diebus 20-29 octobris 1981 habita (Typis Polyglottis Vaticanis 1991), 
p. 538. 

5. Cf. Comm. 1 1  (1979), p. 257; PCITL, Congregatio Plenaria diebus 20-29 octobris 1981 
habita, cit. ,  pp. 536-538. 

6. E.g., in Lebannon (cf. J. PRADER, Il matrimonio nel mondo 2nd ed. (Padova 1986), 
pp. 369 and 374). Cf. CONSORTIUM EUROPEEN POUR L'ETUDE DES RELATIONS EGLISES-ETAT, Les 
effets civils du mariage religieux en Europe. Actes du Colloque Augsburg, 28-29 Novembre 
1991 (Milan 1993). 

7. Cf. C. DE DIEGO-LORA, "Las causas de separaci6n de c6nyuges segun el nuevo C6digo, "  
in £studios de derecho procesal can6nico, IV (Pamplona 1990), pp.  107-128. 

8. Cf. CBI, Decreto generale sul matrimonio canonico, November 5, 1990, nos. 54 and 55, 
in Notiziario della Conferenza Episcopale Italiana 10/1990, pp. 257-279 and in Ius 
Ecclesiae 3 (1991), pp.780-802. 
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consummato ). 9 In its application by the institution which is the recipient 
of the canonical decision, there are not infrequently some problems stem
ming from the consideration of such a decision as one coming simply from 
a "foreign" law. But this consideration seems inexact given the nature of 
"proper" law for the obligations that have been assumed by means of 
an international accord. 10 The Church affirms her proper and non
renounceable "reservation of jurisdiction" over the nullity of canonical 
marriages in the face of some efforts to recognize the civil tribunals ' juris
diction over said marriages , in so far as they are entered in the civil regis
ter_ I I The existence of this "reservation" has been recognized by the 
Constitutional Court of Italy.12 

9. Cf. Concordato entre la Santa Sede y la Republica de Colombia, July 12, 1975, a. 8, in 
AAS 67 (1975), pp. 421-434; Acuerdo entre la Santa Sede y el Estado Espanol sabre asuntos 
juridicos, January 3, 1979, a. 6,2°, in AAS 72 (1980), pp. 29-36; Accardo tra la Santa Sede e la 
Repubblica Italiana che apporta modifiche al Concordato Lateranense ,  a. 8 ,2° and 
Protocollo addizionale, no. 4, February 18, 1984, in AAS 77 (1985), pp. 521-535. 

10. See the commentary on c. 1415, no. 3. The literature on this question is extensive. Cf., 
e.g. ,  Concordato e Legge matrimoniale (Naples 1990); E. CAPARROS, "Le droit canonique 
devant les tribunaux canadiens, "  in M. THERIAULT-J. THORN (Eds.) ,  " Unico Ecclesiae 
servitio". Etudes de droit canonique offerts a Germain Lesage (Ottawa 1991), pp. 307-342; 
C. DE DIEGO-LORA, "Nuevas consideraciones sobre la ejecuci6n civil de la nulidad del 
matrimonio can6nico y de la dispensa pontificia del matrimonio rato y no consumado," in 
Ius Canonicum 31  (1991) ,  pp. 533-566; F. L6PEZ ZARZUELO, El proceso can6nico de 
matrimonio rato y no consumado. Eficacia civil de las resoluciones pontificias. Doctrina, 
legislaci6n y formularios (Valladolid 1991). 

11. Cf. the articles, regarding the question, of G. DALLA TORRE and of S. GHERRO in 
L'Osservatore Romano, February 21 ,  1993, p. 4; the acts of the Congress Giurisdizione 
canonica e giurisdizione civile: cooperazione e concorso in materia matrimoniale. 
Messina, 12-13 novembre 1993, at press. 

12. Cf. the sentence no. 42 1 ,  December 1, 1993, ponente Mirabelli, in Jl diritto difamiglia 
e delle persone 22 (1993), pp. 960-968; G. Lo CASTRO, "II matrimonio fra giurisdizione civile e 
giurisdizione canonica," in Ius Ecclesiae 6 (1994). 
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1673 

Tit. I. Ch. I. Art. 1. The Competent Forum c. 1673 

In causis de matrimonii nullitate,  quae non sint Sedi 
Apostolicae reservatae, competentia sunt: 

1 ° tribunal loci in quo matrimonium celebratum est; 

2° tribunal loci in quo pars conventa domicilium vel 
quasi-domicilium habet; 

3° tribunal loci in quo pars actrix domicilium habet, 
dummodo utraque pars in territorio eiusdem Episco
porum conferentiae degat et Vicarius iudicialis domi
cilii partis conventae, ipsa audita, consentiat; 

4 ° tribunal loci in quo de facto colligendae sunt plerae
que probationes, dummodo accedat consensus Vica
rii iudicialis domicilii partis conventae, qui prius 
ipsam interroget, num quid excipiendum habeat. 

The following tribunals are competent in cases concerning the nullity of 
marriage which are not reserved to the Apostolic See: 

l O the tribunal of the place where the marriage was celebrated; 

2 ° the tribunal of the place where the respondent has a domicile or 
quasi-domicile; 

3 ° the tribunal of the place where the plaintiff has a domicile, provided 
that both parties live within the territory of the same Bishops' Confer
ence, and that the judicial Vicar of the domicile of the respondent, 
after consultation with the respondent, gives consent; 

4 ° the tribunal of the place in which in fact most of the proofs are to be 
collected, provided that consent is given by the judicial Vicar of the 
domicile of the respondent , who must first ask the respondent 
whether he or she has any objection to raise. 

SOURCES: cc. 1962 , 19 64; CI Resp. XIV, 14 iul. 1922 (AAS 14 [1922 ] 529 -
530); SCDS Instr., 22 dee. 1929 (AAS 22 [1930 ] 168-171); PrM 
3 ,  5-8 ; SN cc. 470 et 472 ; CPAC Reser., 28 apr. 1970 , 7 ;  Sig
natura Reser., 2 ian. 1971; CM III, IV; Signatura Deer. Instan
tia diei, 6 apr. 1973; CMat III, IV; CPAC Reser. 1 nov. 1974; 
PCIDSVC Resp., 14 feb. 1977 (AAS 69 [1977 ] 296); Signatura 
Deel., 12 apr. 1978 

CROSS REFERENCES: cc. 1405 § 1 ,1 ° et § 3 ,3°, 1407 , 1408, 1411, 1414-
1416 
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COMMENTARY ------

Joaquin Llobell 

l .  Cases reserved to the Apostolic See 

The reservation of competence in favor of the Apostolic See (c. 361) 
refers only to the cases for the nullity of marriage. Procedures for the dis
solution of the bond, therefore, are not contemplated (the decision for this 
has an administrative nature) , although they are also reserved to the Apos
tolic See. The competence over the cases for nullity of the Heads of State 
belongs to the Roman Pontiff (c. 1405  § 1 , 1 °).1 It makes no difference 
which of the two spouses (the petitioner or the respondent) possesses this 
status, which produces a reservation not only before the citation, but also 
in any moment of the process, annulling the rule of the "perpetuity of ju
risdiction" of the tribunal which cited the respondent when neither of the 
spouses was Head of State (c. 1512 ,  2 °) and the competence of the ordi
nary tribunals of appeal, when that status is acquired while the cases is at 
the second instance (cc. 1440 and 1444 § 1) , as long as the tribunal has not 
yet issued the decree of the "conclusion of the case" (c. 1518, 2 °). The cir
cumstance of having celebrated the marriage while being the Head of 
State, and having done so before the beginning of the process, or of one 
having a legitimate expectation of becoming Head of State (for example, 
the hereditary princess or prince) does not give rise to such a reservation. 
It is necessary that one of the spouses be the Head of State at the moment 
of initiating the process, or that he or she acquire such a status while the 
cause is sub iudice. However, the "perpetuatio iurisdictionis" does come 
about if the process has been taking place before the Roman Pontiff ( or 
before the tribunal designated by him), when the person loses his position 
as Head of State, even through his death (c. 1675 § 2). In the consideration 
that the determining criterion of the reservation is the actual condition of 
said status, the reservation does not come about in the assumption of 
c. 1675 § 1 , although it always possible to petition the Roman Pontiff as 
pointed out in c. 1417 § 1 (which can make it possible for the reservation 
pointed out in c. 1405 § 1 , 4° to take place). It would also be possible to in
voke the reservation post mortem (c. 1675 § 1) when the condition of the 
Head of State who would have challenged the marriage would have de
pended upon the validity of the dissolved marriage because of the death of 
one or of both spouses. Normally it will not be the Roman Pontiff who will 
issue the sentence, but he will entrust the instruction and the decision of 
the case to delegated judges, by means of an act of "commission" of com
petence. If the act of the commission of competence of the Roman Pontiff 

1. One author considers that presidents are also subject to the discretion of the Roman 
Pontiff: cf. P. MONETA, La giustizia nella Chiesa (Bologna 1993), pp. 79-80. 
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does not provide for the tribunal of appeal (also delegated), the sentence 
of the first instance will not be appealable (c. 1629 , 1 °) and, therefore, is 
executory. Ex iure the two conforming sentences will be necessary, if an 
appeal is possible before another turnus of the same Rota, only when the 
commission is in favor of the Roman Rota, in so far as it is the tribunal a 
se and not in favor of some rotal judges intuitu personae ( c. 1444 § 2). 

The Roman Rota is competent in first instance for the cases of nullity 
of marriage of persons "who do not have a superior other than the Roman 
Pontiff" ( c. 1405 § 3 ,  3 °), as could happen in the case of a lay president 
(woman or man) of a public international association (c. 312 § 1, 1 °).2 The 
cases reserved to the Roman Rota do not have other procedural rules 
(other than those provided in their lex propria),3 which does not change 
the general structure for cases for marriage nullity. The cases reserved to 
the Apostolic See by reason of the juridic condition of the persons deter
mine a subjective competence of an absolute nature ("major cases"), the 
violation of which causes irremediable nullity of the sentence (cc. 1406 
and 1620 , 1 °). 

In the universal Latin legislation, the Roman Rota has the functional 
exclusive competence for the third or final instance. Therefore, save for 
the commission carried out through the Apostolic Signatura in favor of a 
local tribunal,4 the nova causae propositio to challenge the double con
formed sentence (c. 1644) demands recourse to the Roman Rota. This 
competence is also absolute. 

The Rota of the Apostolic Nunciature in Spain modifies the func
tional competence of the Roman Rota in the cases of marriage nullity (not 
where "major cases" are the subject), for these reasons: because it is the 
tribunal of the second instance (in some cases) and of the third and final 
instance for Spanish tribunals when none of the parties have appealed to 
the Roman Rota.5 

2. The ''forum of the place of the celebration of the marriage": 
C. 1673, 1 ° 

Marriage obviously has to be celebrated in some place: in the ordi
nary or extraordinary form or with a dispensation from the form. By ex
ception, it does occur, in some of the suppositions that would permit the 

2. Cf. J. OCHOA, "I titoli di competenza," in P.A. BONNET-C. GULLO (Eds.) , Jl processo 
matrimoniale canonico 2nd ed. (Vatican City 1994) p. 145. 

3. Cf. c. 1402; PB 130; NSRR , April 18, 1994. 
4. See the commentary on the title "The Competent Forum" (cc. 1404- 1416). 
5. Cf. mp Nuntiaturae Apostolicae, October 2, . 1999, in AAS 92 (2000), pp. 5-17, arts. 37-

38. For the former discipline cf. PIUS XII, mp Apostolico Hispaniarum Nuntio, April 7, 1947, 
a. 41 ,  in AAS 39 (1947), pp. 155-163; TRR , Deer. ,  October, 19  1953, in X. OCHOA, Leges 
Ecclesiae, III, no. 2375; SEC, Deer., January 22, 1954, in ibid. , no. 2414; SIGNATURA, Deer., June 
17, 1972, in ibid. , IV, no. 4062; PB, 124,2°. 
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extraordinary form (c. 1116),where the said place is not subject to the ju
risdiction of any of the titulars of proper judicial power. However, for 
cases in general, the diocesan bishops and their equivalents and their tri
bunals do have the competence to judge the validity of marriages cele
brated in the territory of their jurisdiction. The competence about the 
place can belong to the diocesan or the interdiocesan tribunal (cc. 1420 
and 1423 ). When the nature of the jurisdiction is personal, c. 1110 indi
cates that, "by virtue of their office they assist, within the confines of their 
jurisdiction, at the marriages only of those of whom at least one party is 
their subject within the limits of their jurisdiction." In the case of Military 
Ordinariates, to assist at the marriage of a subject forms part of the proper 
personal extent of jurisdiction ( cumulative with that of the territorial lim
its), independently of having to have the marriage celebrated in any of 
those places where the jurisdiction would also be territorial (the curia of 
the Ordinariate, military chapels, etc.) However, the tribunal of the Ordi
nariate will only be competent by the title that we are considering when 
the marriage has been celebrated in one of the places subject to the terri
torial jurisdiction of the ordinary, cumulatively with the tribunal of the 
local ordinary. 6 

It is traditional to place this forum on the same level as that of the 
contract (c. 1411 § 1), given that the consent of the contracting persons is 
the efficient cause of the marriage. Aside from the difficulties on the part 
of doctrine to accept the contractual nature of the marriage, 7 c. 1673, 1 ° is 
a special law that derogates from the general law so that the contractual 
determination of the competent tribunal foreseen in c. 1411 § 1 is not pos
sible. In the consideration, however, that every tribunal is competent to 
judge in first instance the marriages celebrated in its own territory, with 
those exceptions coming from the reservations provided for in cc. 1420 § 2 
and 1423 § 2,  the nature of its competence (and incompetence) will be 
only territorial, and, therefore, relative. Thus, the sentences issued for 
cases in which it is incompetent are illegitimate but valid. The consider
ation applies equally for the titles of nos. 2 °-4° of c. 1673, with the pecu
liarity that the determination of these last ones, as we shall see shortly, is 
less simple than that of the place of the celebration by the fact that, in ad
dition to demanding more attention of the judge about the proof of the 
title invoked in the petition (cc. 1502, 1504, 1 °, 1505 §§  1 and 2, 1 °), can be 
used fraudulently, without the fraud being sufficiently sanctioned (c. 1620, 

6. Cf. SMC, 4, 5, 7, 13, 6° and 14; ORDINARIAT0 MILITARE IN ITALIA, Costituzione del 
tribunale di prima istanza, October 7, 1988, in Bonus miles Christi 1988/5, p. 354; E .  
BAURA, "L'ufficio di Ordinario militare. Profili giuridici," in  Ius Ecclesiae 4 (1992), pp. 408-
413; A. VIANA, Territorialidad y personalidad en la organizaci6n eclesiastica. El caso de los 
ordinariatos militares (Pamplona 1992), pp. 197-205, 224-230, 247-250. 

7. Cf. J. CARRERAS, "L'antropologia e le norme di capacita per celebrare il matrimonio. I 
precedenti remoti del canone 1095 CIC'83, " in Ius Eccle si ae 4 ( 1992) ,  pp. 79-150; 
J.F. CASTANO, "11 matrimonio e contratto? (quaestio disputata) ," in Periodica 82 (1993) , 
pp. 431-476. 

1766 



LLOBELL Tit. I. Ch. I. Art. 1. The Competent Forum c. 1673 

1 °). For this reason we propose that the titles of numbers 1 °-4° of c. 1673 
defer to absolute territorial competence, and fraud in this area would 
cause the nullity of the sentence ( c. 1620, 1 °). 

3. The ''forum of the respondent": c. 1673, 2° 

The second territorial title is what we call the "general forum," that 
of the domicile or the quasi-domicile of the respondent (c. 1408), in the ap
plication of the principle "actor forum rei sequitur" (c. 1407 § 3). Since 
there are always other alternative forums, in the cases of marriage nullity, 
in the current law, one may not invoke the "ancillary forum" of the vagus 
(c. 1409 § 1).8 

Down through many centuries, the only titles of competence for mar
riage cases were those pointed out in these two first numbers of c. 1673, 
although the forum of the respondent had various limits and complica
tions arising from the specific canonical situation of the woman ( who, for 
marriage cases, could not have a proper domicile or quasi-domicile dis
tinct from the man, save for those cases of legitimate separation and of 
the Catholic woman married to a non-Catholic) and of non-Catholics (who 
have stiff restrictions upon their legal standing).9 

The forum of the quasi-domicile established in the CJC/1917 was 
used frequently in a fraudulent way in order to introduce a case of nullity 
of marriage before a tribunal which with difficulty could prove the veracity 
of the proofs presented by the private parties and, consequently, could 
more easily be persuaded to declare the nullity of the bond in a way con
trary to the truth. These abuses were the motivation, in 1929, for the pro
mulgation of an instruction in which, after describing the gravity of the 
problem (it ran the risk of introducing divorce into the practice of the 
Church), detailed precautions were prescribed for the acceptance of the 
petition (which would have to be rejected in favor of the tribunal of the do
micile or the place of the celebration of the marriage) and made the de
fender of the bond responsible for the conduct of the tribunal on the 
matter.10 PrM dedicated its entire article 5 to calling attention to compli-

8. In a different sense, cf. J. OCHOA, "I titoli di cornpetenza," cit., p. 153. 
9. Cf. CodCorn, Responsa I et XIV, July 14, 1922, in AAS 14 (1922), pp. 526-530; PrM, 6-7, 

35-39; F. DANEELS, "II diritto di irnpugnare ii rnatrirnonio," in Il processo matrimoniale 
canonico, cit . ,  pp. 394-397; R. RODRIGUEZ-OCANA, "El derecho de acci6n procesal de los 
ap6statas en el C6digo oriental," in Ius Canonicum 28 (1988), pp. 219- 230. 
10. "In tarn effrena divortiorurn cupiditate hodie invalescente, quae efficit ut . .  . ipsos 

catholicos coniuges facile abripi desiderio nuptias dissolvendi . . .  ": SCDS, Instr. de 
competentia iudicis in causis matrimonialibus ratione quasi-domicilii, December 23, 
1929, exposition of motives by Card. Lega, in AAS 22 (1930), pp. 168-171 .  The Instr. 
republished as an appendix to PrM. 
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ance with the norm of 1929 and, in 19 40 , the CodCom defined exactly some 
aspects of the competence of the SCDS in respect to the quasi-domicile.11 

Causas matrimoniales 4 profoundly changed the criteria of the at
tribution of competence established in CIC/1917 and in PrM § 1, b) and 
substituted the forum of the domicile or quasi-domicile of the respondent 
for that of the "commoratio non precaria" (not a mere temporary and un
stable residence), of the same party. The new title provoked many doctri
nal investigations upon its meaning and proof, and gave rise to similar 
abuses (but more extensive), of those who justified the instruction of 1929 
and other instructions coming about because of the existence of tribunals 
which, in the terminology of the current c. 1488 § 2 ,  define a case "in the 
most favorable manner.12" To mitigate this situation, the CIC returned to 
its preceding terminology, although the same Code Commission revealed 
that, with the concept of the quasi-domicile of the new c. 102 § 2 ,  the title 
is understood with greater ease than that of the "commoratio non pre
caria."13 For this reason, we share the opinion that, although it is evident 
that the instruction of 1929 about the forum of the quasi-domicile is not 
still in force, the judges and the defenders of the bond must act with its 
spirit.14 

The respondent can have various domiciles and quasi-domiciles in 
different dioceses, with the result that all of the respective tribunals are 
concurrently competent because of this title. The multiplicity of parochial 
domiciles in the same diocese makes no difference. In the case of spouses 
who are under a guardianship or under a curator, the domicile and quasi
domicile determining competence are those of the guardian or proxy, the 
situation can give rise to a plurality of competent tribunals. 15 The determi
nation of competence among the contending tribunals is made according 
to the criterion of the institute of prevention ( c. 1415), and this is the 
source of the "perpetuation of jurisdiction" (c. 1512 , 2 °)16 since it makes 
no difference that there may be a change of domicile or of quasi-domicile 
taking place after the citation. 

4. The ''forum of the petitioner": c. 1673, 3 ° 

The forum of the petitioner constitutes, in the general discipline 
about competence, a "subsidiary" title (c. 1409 § 2), applicable only in the 
absence of any other forum. In marriage cases, however, this forum is 

11 .  Cf. CodCom, Replies 1 and 2, July 8, 1940, in AAS 32 (1940), pp. 317-318. 
12. Cf. J. OCHOA, "I titoli di competenza," cit., pp. 149- 151; sentence c. HUOT, February 2, 

1984, in fl Diritto Ecclesiastico 95/2 (1984), pp. 241-254, no. 9. 
13. Cf. Comm. 10 (1978), p. 222; 11 (1979), p. 258. 
14. Cf. J. OCHOA, "I titoli di competenza," cit., pp. 154-155. 
15. Cf. ibid. , pp. 150-153; see the commentary on c. 1408. 
16. Article 8 of PrM explicitly indicated the effect of the "perpetuatio iurisdictionis". 
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ordinary and concurrent with the other three provided for in c. 1673. The 
forum of the petitioner constitutes an important innovation, at a universal 
level ( cf. c. 1359 CCEO), in the system of marriage competence. The most 
recent antecedent on the forum of the petitioner, not provided for in CM 
nor in CMat, 17 is found in the special norms given to the Bishops' Confer
ences of the United States, Australia, England, Wales and Canada (1970-
1974).18 However, the forum of the petitioner was already provided for in 
the pre-codal norms, in CJC/1917 ( c. 1964) and in PrM 6 § 1 and 7 as an al
ternative forum with that of the place of the celebration for some assump
tions, as a consequence of the restrictions cited about the capacity of the 
woman (to acquire her own domicile) and of the non-Catholics and apos
tates (to challenge the marriage). The Code Commission was entrusted 
with the elaboration of the CM. 19 The identity of the redactors explains the 
absence of the forum of the petitioner in c. 337 of the Schema of 19 76. 
After sending this Schema to the consultative bodies, there were numer
ous requests to include the forum of the petitioner as a title of competence 
for marriage cases, and the Code Commission approved such an inclusion 
unanimously in 1979 .20 

The constitutive elements of the forum of the petitioner are: 

1 °) Only the domicile of the petitioner is accepted, not the quasi
domicile. The norms for the Bishops' Conferences of the United States 
and Australia of 1970 accepted the forum of the residence of the petitioner 
(no. 7).21  

2 °) Both spouses must have a "domicile" in the territory of the same 
bishops' conference, since the term used through the CIC (degat) "means, 
in its context of c. 1673, 3 ° , a true domicile that is canonical on the part of 
both and that the petitioner and the respondent have their respective dioc
esan domicile in different dioceses, but belonging to the canonical ter
ritory of the same bishops' conference."22 The origin of this stipulation 
also proceeds from the negative experience of the norms of 19 70 .23 The 
Schema of 19 80 indicated that the spouses had to reside in the same 

17. Cf. SIGNATURA, "Decisio de incompetentia tribunalis declaratur ad videndam causam 
nullitatis matrimonii ex eo quod fundabat competentiam in commorationem partis actricis," 
June 21, 1974, in X. OCHOA, Leges Ecclesiae, V, no. 4305. 

18. Cf. I. GORDON-Z. GROCHOLEWSKI, Documenta recentiora circa rem matrimonialem et 
processualem, I (Rome 1977), nos. 1379-1462; Z. GROCI-IOLEWSKI, Documenta recentiora 
circa rem matrimonialem et processualem, II (Rome 1980), nos. 5445-5498. 

19. Cf. Comm. 6 (1974), p. 41; A.M. L6PEZ MEDINA, "La competencia en raz6n del domicilio 
de la parte actora," in Ius Canonicum 26 (1986), pp. 751-795. 
20. Cf. Comm. 11 (1979), pp. 257-259. 
21 .  Cf. Comm. 16 (1984), pp. 72-73. 
22. J. OCHOA, "I titoli di competenza," cit., pp. 159-161. 
23. Cf. SIGNATURA, "Litterae ad Praesidem Conferentiae Episcopalis Mexicanae," April 12, 

1978, in Documenta recentiora, II, cit., nos. 5456-5462; Z. GROCHOLEWSKI, "Declaration of the 
Apostolic Signatura on the Competence of Ecclesiastical Tribunals in the United States of 
America," in Monitor Ecclesiasticus 104 (1979), pp. 142-159. 
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"nation" (c. 1625). In 1981, this reference to the territorial extent of the do
micile of the parties was modified, the concept of "nation" was substituted 
by that of the "bishops' conference," since some Conferences exist which 
include various nations.24 The origin of this requirement permits the affir
mation that, when in one nation (for example, Italy) there are regional 
bishops' conferences, the territory considered by the CIC is the national, 
not the regional. 

3°) The consent of the judicial vicar of the tribunal in whose diocese 
the respondent has his domicile (not his/her quasi-domicile) must be given. 
This requirement takes its origin in a "modification" of no. 7 of the cited 
norms of 1970, which did not provide for any intervention of the respon
dent nor of "his or her" judicial Vicar.25 The Schemata of 1980 and of 1982 
determined, without greater precision, that the consent should correspond 
to the "tribunal of the domicile of the respondent," it was the Commission 
restricted to experts, who advised the Roman Pontiff in the final examina
tion of the Schema of 1982, which indicated that the consent belonged to 
the Judicial Vicar. In 1986 the Code Commission declared that, in the hy
pothesis of the non-existence of the diocesan Judicial Vicar ( of the domi
cile of the respondent), the consent belongs to the diocesan bishop, not to 
the judicial Vicar of the interdiocesan tribunal. 26 In this way the intention 
was to facilitate the possibility that whoever had to give the consent could 
consult (by himself or through somebody reliable, for example, the respec
tive pastor) the opinion of the respondent (requirement 4°). 

If one does not know the domicile of the respondent: 

a) It does not appear that no. 2 ° of c. 1673 can be invoked, although 
there is alleged that said party has the domicile or the quasi-domicile that 
is "common" (the "conjugal domicile" of c. 104), since the presumption, in 
such a supposition, is that "the intention of not returning" exists (c. 106), 
although there may not be the "just cause" provided for in c. 104.27 In any 
case, it would not be the competent forum provided for in no. 3° (forum of 
the petitioner), but that indicated in no. 2 °. 

b) Article 4 § 1, c) of CM established the forum "of the place in which 
in fact most of the declarations and proofs are to be collected" ( cf. c. 1673, 
4°). In order that this forum "exist" (the norm says "dummodo," the cumu
lative approvals of the local ordinary of the "habitual residence" of the re
spondent and of the president of the tribunal before which the petitioner 

24. Cf. Comm. 16 (1984), p. 72. One member of the Commission proposed a measure to 
facilitate the application of the forum of the plaintiff ( cf. ibid. , pp. 72-73). 
25. Cf. CPEN, "Epistula ad conferentiam episcopalem Statuum Foederatorum Americae 

Septemtrionaliurn," June 20, 1973, in Documenta recentiora, I, cit. , no. 1437. 
26. Cf. CodCom, Responsio ad propositum dubium in plenario coetu diei 28 februarii 

1986. Sum mus Pontifex Joannes Paulus II die 1 7  maii 1986 eam publicari iussit, in AAS 
78 ( 1986), p. 1323; J. LLOBELL, "Acci6n, pretension y fuero del actor en los procesos 
declarativos de la nulidad matrimonial," in Ius Canonicum 27 (1987), pp. 625-639. 
27. For a contrary opinion, cf. J. OCHOA, "I titoli di competenza," cit., p. 168. 
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was presenting his/her petition is necessary. Moreover, article 4 § 2 indi
cated, without defining exactly the nature of the new requirement ( ad va
liditatem or ad liceitatem), that the tribunal "of the place of the proofs" 
had to ask the respondent if he had any objections against the introduc
tion of the case before the same interrogating tribunal. In 1973, the Apos
tolic Signatura issued a special decree according to which, when the 
residence of the respondent was not known, the forum "of proofs" could 
be applied without the consent of the local ordinary of the respondent 
and, implicitly, without the tribunal "of the proofs" interrogating the re
spondent. 28 The Signatura considered that the facility to instruct the case 
in the forum "of the proofs" pertained to the "public interest," while, 
through the impossibility of obtaining the consent of the local ordinary of 
residence on the respondent it could only be prejudicial to the "private in
terest" of such a party, through the fact that the "public interest" must pre
vail. In reality, aside from the debatable evaluation of considering the right 
of defense of the respondent as "private, " this response of the Signatura 
affirmed the validity and the legitimacy of a title of competence for which 
there was lacking, in the concrete case being considered, an element de
manded by the norm ad validitatem. 

These considerations about a norm ( CM) which had been derogated 
by the CIC and by a special decree of the Signatura ( of 1973) are pertinent 
because one of the most prestigious scholars of the canonical process, 
and, in particular of the competence in marriage cases, uses these pieces 
of information to affirm that the forum provided for in c. 1673, 3° is appli
cable when one cannot obtain the consent of the Judicial Vicar of the Re
spondent whose domicile is unknown. 29 This interpretation, however, is 
contrary to the literal tenor of the law, which considered as necessary for 
the valid existence of this title of competence each one of the four condi
tions that we pointed out. If there is one of those missing, the title does 
not exist as such, in the same way that the tribunal of a diocese in which 
the marriage was not celebrated will never be competent by the title in 
c. 1673, 1 °. The Apostolic Signatura, through a declaration and a general 
executive decree (cf. cc. 31-33), has insisted that the title does not exist 
("non est forum iure competens") without the conditions provided for by 
c. 1673, 3 °-4 ° (for the forum of the proofs, which we shall study next).30 

The "burden" of asking for the consent belongs to the petitioner, who 

28. Cf. SIGNATURA, "Decretum de foro competenti in causa nullitatis matrimonii," April 6, 
1973, in Documenta recentiora, I, cit., nos. 1299-1301. 
29. Cf. J. OCHOA, "I titoli di competenza," cit., pp. 168-170. 
30. Cf. SIGNATURA, Deel., April 27, 1989, in AAS 81 (1989), pp. 892-894; idem, Resp. May 6, 

1993, in AAS 85 (1993), pp. 969-970. For some commentaries regarding the first document, 
cf. J.L. ACEBAL LUJAN, "El fuero competente," in Revista Espanola de Derecho Canonico 47 
(1990), pp. 199-214; F. DANEELS, "Brevis introductio ad declarationem Supremi Signaturae 
Apostolicae Tribunalis de foro plerarumque probationum," in K. LDDICKE-H. MussrNGHOFF-H. 
SCHWENDENWEIN (Eds.), "Justus Iudex". Festgabe fiir Paul Wesemann zum 75. Geburtstag 
van seinen Freunden und Schiilern (Essen 1990), pp. 401-414. 
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must show the document ( cf. c. 37) of concession when presenting his or 
her petition to the tribunal of his/her domicile, without whose consent he 
or she is incompetent ( cf. c. 1502). However, the tribunal can be directed 
ex officio to the Judicial Vicar of the respondent, without rejecting the pe
tition, but without citing the respondent until receiving his consent.31 Si
lence cannot be interpreted as consent. 32 

4 °)The Judicial Vicar of the domicile of the respondent must consult 
this party. We are dealing with guaranteeing, immediately, the right of de
fense by means of guaranteeing that the tribunal of the petitioner can use 
all means of proof to judge the case according to the truth. The opinion 
and the reasons of the respondent, as well as his voluntary silence, must 
be held in consideration for giving or denying consent, but they do not de
termine it univocally. In the document of May 6, 1993,  the Signatura has 
declared another specific, one already indicated in the law but ignored in 
practice by some tribunals. This is that the consent must be given after 
having heard the respondent (through him personally or through an
other)33 having evaluated (now personally) not only what this party has 
said (or has been silent about), but also the other circumstances of the 
case. The evaluation, together with all these pieces of information will be 
used by the judicial Vicar to give or to deny his consent, in the second sup
position it will not defer to the forum of the petitioner. A consent given 
without having listened to the respondent will bring about the violation of 
the diligence required by c. 127 § 3, as the Signatura pointed out, but, 
above all, the act will be null by reason of the lack of an essential require
ment (c. 124 § 1) and by reason of the disposition of c. 127 § 2 ,  2 °. The nul
lity of consent will result in the tribunal not being competent by this title 
5°) The ''forum of the proofs, " :  c. 1673, 4° 

The cited norms of 1970 for some bishops' conferences established 
the forum of the tribunal "which considers itself to be better situated than 
any other in order to treat the case," (no. 7). CM 4 § 1, c) established the 
forum "of the place in which in fact most of the declarations or proofs are 
to be collected." Canon 337 of the Schema of 1976 transcribed this last 
provision, which was modified in 1979 by the Code Commission, giving it 
the wording of the CIC. 34 

The purpose of this forum is, on the one hand, to pursue a "proce
dural economy": to facilitate the instruction, to avoid the worry of "judi
cial help" by means of "rogatories" (cf. cc. 1418, 1453), and so forth. The 
rule also, however, intends to facilitate the favor veritatis by means of the 
proximity between the tribunal that will decide the case and the proofs of 

31. Cf. M.J. ARROBA, Diritto processuale canonico (Rome 1993), p. 107. 
32. Cf. c. 57 §2; SIGNATURA, Declaratio de faro plerarumque probationum, no. 1 §3. 
33. The delegation decides the nature of this "hearing" (cf. c. 137 §1). 
34. Cf. Comm. 11 (1979), pp. 257-259. 
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those which will give rise to its "moral certitude" (cf. c. 1608).35 Because 
of all that, it is a title of competence that is very useful and opportune, 
when it is used ad normam iuris. 

In 1989 , the Apostolic Signatura explained in great detail the differ
ent elements that guarantee the usefulness and the justice of this forum. 36 

In addition to the elements common to the forum of the domicile of the 
petitioner already seen (the necessity of each one of these requirements 
for the valid constitution of the title, the lack of knowledge of the domicile 
of the respondent, the impossibility of tacit consent, etc. ). The Signatura 
points out the following: 

1 °) In the territory of the tribunal there must be found "the greater 
part of the proofs," not "some of the proofs" which will have to be in
structed. For that, not only the proofs pointed out by the petitioner must 
be considered, but also those which it can be presumed that the respon
dent would present (the private person and the defender of the bond) or 
what the tribunal would consider useful ex officio (cc. 1452 § 2 ,  1600 , 
1680 , etc.). Moreover, the "quantitative" criterion is not sufficient (the 
number of proofs) but one must give attention to the "qualitative" crite
rion of the proofs, to their 'weight" in order to procure the "moral certi
tude" about the validity of the marriage.37 For that, considering that what 
they are trying to prove is the validity or the nullity of the bond (matrimo
nio in fieri) ,  not the failure of the conjugal life (matrimonio in facto 
esse) , they will with great difficulty find these in a diocese in which the 
marriage was not celebrated and in which the spouses have not been liv
ing during the engagement nor in the period immediately following the 
celebration of the marriage. 

2 °) By "place" in which the greater part of the proofs are to be found 
is to be understood the "diocese" (or the territory over which the interdi
ocesan tribunal is competent), not the "nation." 

3 °) The answer of the CodCom must be made to the forum of the 
proofs (given for the forum of the petitioner) about who must give con
sent when in the diocese of the domicile of the respondent there is no judi
cial Vicar: the diocesan bishop. 

4 °) In contrast to the forum of the petitioner, this forum is applicable 
when the respondent resides in the territory of another bishops' confer
ence. Therefore, so that the judicial Vicar of the respondent can give his 
consent in a responsible way ( c. 127 § 3), he will have to evaluate, ex offi
cio, the difficulties that can arise for a defense ( and for the recognition of 
the truth) as a consequence of which the respondent might not know the 

35. Cf. J. OCHOA, "I titoli di competenza," cit., p. 171. 
36. Cf. SIGNATURA, "Declaratio de foro plerarumque probationum . . .  ," cit. 
37. Cf. J. OCHOA, "I titoli di competenza," cit., p. 172. 
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language of the tribunal "of the proofs,"38 or that that tribunal is found to 
be a great distance away, etc. 

5°) So that the interrogation of the respondent can be reasonable it is 
indispensable to know not only that the petitioner wants to introduce the 
case of nullity of marriage, but for what reason (the "heading" of nullity, 
the causa petendi), what proofs he adduces (cf. cc. 1504, 2 °, 1505 § 2 ,  4°), 
for example. 

Equally so in the forum of the petitioner, the tribunal that receives 
the petition without the written document ( cf. c. 37) in which the consent 
of the Judicial Vicar of the respondent is included, will be able to ask the 
said consent ex officio. This request only makes sense when the tribunal 
has proved that all the other requisites established by the law have been 
fulfilled. If they were not to present them, it would useless to ask for said 
consent, since, although it would be obtained, the tribunal would be 
equally incompetent and would have to reject the petition ( c. 1505  § § 1 
and 2, 1 °). 

6. One concluding consideration 

Ecclesiastical authority and doctrine affirm the nature ad validi
tatem of the different essential elements of each one of the titles of com
petence for the causes of nullity of marriage (particularly of 3 ° and 4 ° of 
c. 1673), in a way that, if any of these elements is lacking (persistently lim
ited and defined during the editing of the CIC and in its application), there 
will not exist the respective title and, therefore, the tribunal will be incom
petent. At the same time, one recognizes that the said nullity of the title 
and the incompetence deriving from it does not depend upon the validity 
of the process and of the sentence, due to the fact that such forums belong 
to the system of relative competence. Hence, our repeated proposal to in
clude (legislatively) the titles of competence for cases of marriage nullity 
among those that give rise to absolute incompetence it does not appear to 
us to be "excessive."39 One is trying to protect every institution with ade
quate means to reach the desired purpose and according to the nature of 
the different areas of power. The "personal sanctions" provided for who
ever violates the titles of competence (cf. cc. 1457 § 1 and 1488 § 2) have, 
in themselves, an administrative nature, not judicial. The judicial defense 
of systems of legal procedure( above everything that is considered funda
mental for good procedural order, which in the Church is directly meant 
to accomplish the salus animarum), cannot stop from involving sanc
tions about the same institution vitiated by the violation of the law: the 

38. Cf. P.R. LAGGES, "Spanish Language Cases and canon 1673,4°," in The Jurist 51 (1991), 
pp. 431-441 .  
39. Cf. M.J. ARROBA, Diritto processuale canonico, cit. , pp. 109-110. 
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process and the sentence, in our case. Moreover, in connection with the 
negative consideration, which I share, of the decision to include in c. 1488 
§ 2 the affirmation about the existence of tribunals which judge the case 
"in a most favorable way, "40 the principal interventions of ecclesiastical 
authority about the matrimonial processes (the Council of Trent, the vari
ous norms of Benedict XIV, in particular, the Apostolic Constitution Dei 
miseratione, the Instruction of 1929 about the forum of the domicile, the 
activity of the numerous Roman dicasteries since 1970 , etc.) show the 
"stability" of the abuses in these cases. Despite the above, I consider that 
it is worthwhile to insist on the convenience of giving an adequate techni
cal answer for the importance of the problem, since, although it is evident 
that the abuses will always exist, it is necessary to establish boundaries to 
limit them and to demonstrate their gravity. The study of history shows 
why the canonical system has not even approached this solution, which 
the codifiers of 1917, following earlier footsteps, formulated with clarity, 
although the promulgated text did not recognize it.41 

40. Cf. P. MONETA, "L'avvocato nel processo matrimoniale," in Z. GROCHOLEWSKI-V. CARCEL 
ORTf (Eds.), "Dilexit iustitiam". Studia in honorem Aurelii Card. Sabattani (Vatican City 
1984), pp. 324-326; M.F. POMPEDDA, Diritto processuale nel nuovo Cadice di Diritto 
Canonico: revisione o innovazione? (Rome 1983), p. 19. 
41. See the commentaries to the titles "The Competent Forum" and "Matrimonial 

Processes". 

1775 



c. 1674 Bk. VII. Pt. III. Certain Special Processes 

ART. 2 
De iure impugnandi matrimonium 

ART. 2 
The Right to Challenge the Validity 

of Marriage 

RODRIGUEZ-OCANA 

16 7 4 Habiles sunt ad matrimonium impugnandum: 

1 ° coniuges; 

2° promotor iustitiae, cum nullitas iam divulgata est, si 
matrimonium convalidari nequeat aut non expediat. 

The following are capable of impugning the validity of a marriage: 

1 ° the spouses themselves; 

2° the promotor of justice, when the nullity of the marriage has already 
been made public, and the marriage cannot be validated or it is not 
expedient to do so. 

SOURCES: c. 1971; SCHO Resp., 27 ian. 1928 (AAS 20 [1928] 75); CI 
Resp. V, 12 mar. 1929 (AAS 21 [1929 ] 171); CI Resp. VI, 17 
feb. 1930 (AAS 22 [1930 ]  196); CI Resp. II, 17 iul. 1933 (AAS 
25 [1933 ]  345); PrM 35, 38, 39 ; SCHO Resp., 22 mar. 1939 
(AAS 31 [1939 ] 131); SCHO Resp., 15 ian. 19 40 (AAS 32 
[1940 ]  52); CI Resp. III, 27 iul. 19 42 (AAS 34 [1942 ]  241); CI 
Resp. I, 6 dee. 19 43 (AAS 36 [19 44] 9 4); CI Resp. III, 3 maii 
19 45 (AAS 37 [1945] 149 ); CI Resp. III, 4 ian. 19 46 (AAS 38 
[1946]  162); SN can. 478; CPAC Reser., 28 apr. 1970, 8, 9 ;  PC
IDSVC Resp., 8 ian. 1973 (AAS 65 [1973] 59 ) 

CROSS REFERENCES: cc. 11, 97, 1059 ,  1083, 1156-1165, 1400, 1401, 
1414, 1432, 1446, 1476, 1478, 149 1, 1501, 150 5 
§ 2, 1620, 4°, 1637 § 2, 1671, 1675, 1676, 1737 
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C O MME NTARY ------

Rafael Rodriguez-Ocana 

This canon is the substitute for the old c. 1971 of CJC/1917 and for 
arts. 35, 37-41 of PrM. Under the principle of "nulla limitatio impugn
andi matrimonium"1 there is now a legitimate action in the process de
claring nullity of marriage. In point of fact it is prescribed that those who 
possess the active legitimation to impugn a marriage in the first place are 
the spouses, without any limitation in their exercise of action. Secondly, 
the promoter of justice, in the case where the nullity has already become 
public and a convalidation is not possible or expedient. 

I. HISTORICAL NOTE ABOUT THE Ius lMPUGNANDI 

A. Before the C/C/1917 

It  was not always and exclusively the spouses and the promoter of 
justice who were legitimate actors in the cases of nullity. The long history 
of the marriage trial provides the following: 

- the right of impugning the marriage of the spouses was in some 
cases (for example, impotence) exclusive to them to the detriment of the 
public accusation, which was obstructed in those situations.2 However, in 
contrast, restrictions were also put upon the exercise of ius accusandi of 
the culpable spouse, which was based on the decretal Propositum of Al
exander III, 3 incorporated into doctrine and the various canonical collec
tions from the twelfth century; 

- an accusation ex officio (as it was then called) which dates in a 
similar way from the decretal Propositum4 and was exercised by the pro
moter of the inquisition, an office preceding that which today we call the 
promoter of justice;5 

1. PCCICR, Schema canonum de modo procedendi pro tutela iurium seu de processibus 
(Typis Polyglottis Vaticanis 1976), p. XIV; cf. Comm. 2 (1970), p. 189. 

2. Cf. P. GASPARRI, Tractatus canonicus de matrimonio (Paris 1904), pp. 401-403. 
3. Cf. X IV, 7, 1 .  
4 .  Cf. X IV, 19, 3. 
5. Cf. L. DEL AMO, La defensa del vinculo (Madrid 1954), pp. 267; 273-274. 

1777 



c. 1674 Bk. VII. Pt. III. Certain Special Processes RODRIGUEZ-OCANA 

- the public accusation, 6 a logical corollary of adopting the criteria 
of the Roman criminal trial for marriage nullity cases. 7 The accusation of 
quivis ex populo was accepted even in the cases of nullity for defects of 
consent or lack of form. 8 In other circumstances, like the impediments of 
consanguinity, affinity or public honesty, an order of preference was es
tablished among those who could be legitimated, with a preference for the 
parents of the presumed spouses before blood relatives, and these before 
neighbors. 9 

B. CIC/1917  and later legislation 

CJC/1917 regulated this matter in c. 197 1, insofar as the spouses 
were considered to possess the capacity to accuse the marriage "nisi ipsi 
fuerint impedimenti causa," the promoter of justice "in impedimentis 
natura sua publicis," and all other interested parties could only denounce 
the nullity to the ordinary or the promoter of justice. In CJC/1917, there
fore, they kept the limitation of the decretal Propositum, maintained for 
some concrete cases that were called an accusation ex officio, but the 
public accusation was suppressed, leaving only the possibility of the de
nunciation to the other subjects. 

Moreover, as a result of the application of the cc. 1628 § 3, 1646 and 
1654 which deprived an excommunicated spouse from legitimation except 
in the case of challenging his own personal censure, the CJC/1917 added a 
new limitation to the exercise of the ius accusandi for excommunicated 
spouses, that they be "avoided or tolerated." 

Eleven years after the promulgation of CJC/19 17, the SCHO, by de
cree of January 28, 1928, considered those non-Catholic spouses to be in
capable of seeking the nullity of their marriage, for this they must appeal, 
in each case, to the SCH0.10 

The extent of these limitations gave rise to quite a few hermeneutical 
difficulties, obliging the ecclesiastical authority to intervene frequently 
and to clarify terms by means of appropriate responses. 

6. Cf. Ma.L. JORDAN, Mala fe y acci6n de nulidad en el matrimonio can6nico (Pamplona 
1985), pp. 29- 105. 

7. Cf. A. ESMEIN, Le mariage en droit canonique (Paris 1891), p. 405. 
8. Cf. F. ROBERTI, "De iure accusandi matrimonium," in Apollinaris 3 (1930), pp. 52-56. 
9. Cf. F. SCHZMALGRUEBER, Ius ecclesiasticum universum (Rome 1845), pars IV, tit. XVIII, 

no. 16. 
10. Cf. AAS 20 (1928), p. 75. 
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1. The active legitimation of the spouses 

c. 1674 

a) Evolution in the interpretation of the clause "nisi ipsi fuerint 
impedimenti causa" 

The Cod Com, before PrM, gave three authentic interpretations to the 
clause with reference to the following points: 

- what must be understood by an impediment (March 12, 1929 ); 11  

- whether the culpable spouse could denounce the marriage before 
the ordinary or the promoter of justice (February 17 , 1930); 12 

- whether the spouse who suffered force or fear was capable of the 
accusation; whether the culpability referred to the nullity or to the imped
iment; and whether the spouse who placed an honest and licit cause of the 
impediment was capable (July 17 , 1933).13 

PrM, on August 15, 1936, would gather together the aforesaid inter
pretations, but this did not keep other interpretations from emerging over 
the years: 

- on July 27 , 1942, it was determined that the spouse who was the 
direct and fraudulent cause of the impediment was not capable; 14 

- on May 3 ,  1945, the response was given that the culpable spouse 
could not appeal the sentence; 15 

- and on January 4, 19 46, the question as to whether the incapacity 
to impugn the marriage implied as well the incapability of standing in 
court was finally resolved. 16 

In the years that followed, the Code Commission went from an ap
proach concerned with outlining the terms of the prohibition to a practice 
which, in contrast, seeks its mitigation, 17 and this practice influenced their 
later decisions. In effect, the first decision of the benevolent court (De
cember 2 ,  1966) came from the SCDF, which, by the decision of June 20 , 
1970 of the Signatura, provided faculties to the Ordinaries of the first in
stance so that they might authorize the unqualified spouse to appear in 
court, to make an extensive aforementioned faculty for the appeal. 18 The 
same year, in the norms given for the United States of America (The 
American Norms), the limitation on the qualification of the spouses 

11 .  Cf. AAS 21 (1929), p. 171. 
12. Cf. AAS 22 (1930), p. 196. 
13. Cf. AAS 25 (1933), p. 345. 
14. Cf. AAS 34 (1942), p. 241. 
15. Cf. AAS 37 (1945), p. 149. 
16. Cf. AAS 38 (1946), p. 162. 
17. Cf. C. BERNARDINI, "Annotationes ad Pont. Comm. Cod. resp. d. 3 maii 1945 et ian. 

1946," in Apollinaris 20 (194 7), pp. 55-58. 
18. Printed in Periodica 60 (1971), pp. 323-324. 
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disappeared completely, 19 these norms were extended to other countries 
such as Australia, Belgium, England and Scotland. 2° From then on, the 
mitigation in the application of the clause concerning culpability progres
sively increased both in the diocesan and apostolic tribunals.21 

b) The evolution of the legitimation of the non-Catholic spouse 

The disposition of the SCHO of 1928 was accepted by PrM in its 
art. 35, catalyzing a series of decrees of the SCHO that clarified its extent 
and content. The questions treated were the following: 

- what must be understood by the non-Catholic (February 27 , 
1937);22 

- whether the prohibition extends both to the diocesan tribunals 
and to the Roman Rota and whether the promoter of justice could impugn 
this type of marriage (March 22 , 1939 );23 

- finally, whether apostates from the faith are considered non
Catholics (January 15, 19 40 ).24 

From 19 59 the application of the prohibition began to be mitigated, 
firstly through several decrees of the SCH0,25 and afterwards by rotal sen
tences which depended upon the magisterium of Vatican II to recognize 
the active legitimation of non-Catholics26 ; and, finally, the American 
Norms, as has already been said, did not place any limitation on the ius 
accusandi on the part of the spouses. But it was the PCIDSVC, on 
January 8, 1973 ,  in an authentic response to the question of whether the 
aforesaid norms continued being in force after Vatican II, which defini
tively repealed those norms supporting the prohibition. 27 

c) The legitimation of the avoided or tolerated excommunicated 
spouse 

In contrast to the former restrictions upon the competence of the 
spouses, the restriction appearing because of excommunication did not 
present greater problems through the years, and there is the hope that this 
restriction will disappear as the CIC enters into force. 

19. Text ibid. 59 (1970), p. 595. 
20. Cf. X. OCHOA, Leges Ecclesice, IV (Rome 1974), nos. 3895, 3920 and 3943. 
21 .  Cf. M.F. POMPEDDA, "Diritto processuale nel nuovo codice di diritto canonico. 

Revisione o innovazione?", in Ephemerides Juris Canonici 9 (1983), p. 212. 
22. It did not appear in AAS; cf. F. ROBERTI, "Quinam acatholici careant iure accusandi 

matrimonium," in Apollinaris 10 (1937), pp. 11 1-113. 
23. Cf. AAS 31 (1939), p. 131. 
24. Cf. AAS 32 (1940), p. 52. 
25. Cf. X. OCHOA, Leges . . .  , cit., 11, no. 2662; III, no. 3382. 
26. Cf. c. PALAZZINI, October 24, 1967, in SRRD 59 (1967), pp. 687-691. 
27. Cf. AAS 65 (1973), p. 59. 
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2. The legitimation of the promoter of justice 

c. 1674 

The legitimation of the promoter of justice in CIC/1917 has as ante
cedents the decretal Propositum and, more directly, the Regulae of the 
Roman Rota of 190 9  which ordered the intervention of the promoter of 
justice in the cases relating to the public good. 28 

The prescription of CIC/1917 in c. 1971 § 1, 2 ° and § 2 ,  however, pro
voked a remarkable confusion, which persisted even after the articulated 
legislation brought about through PrM 35 and 37-41. 

Before the PrM there were two authentic responses of the Cod Com 
which had an effect upon this subject: 

- the first, already cited, of February 17 , 1930 , which permits the 
unqualified spouse to denounce his or her marriage before the ordinary or 
before the promoter of justice;29 

- the second, of July 17, 1933 , which admits the accusation of the 
promoter on his own right, without a preceding denunciation. 30 

PrM, recognizing these premises, made a detailed regulation of the 
different cases that could take place, which in synthesis were the follow
ing: 

a) Accusation without a previous denunciation 

It was called by one's own right, following the CodCom's interpreta
tion in July 17 , 1933,  incorporated in PrM 35 § 1 ,  2 ° . But it could only 
occur when preceded by impediments "natura sua publicis ." This clause 
elicited a noteworthy doctrinal discussion, 31 giving rise to a multiplicity of 
interpretations about when an impediment was public "natura sua, " in a 
word, while the doctrinal side was partial toward a wide interpretation, ju
risprudence limited it to a strict concept, 32 notwithstanding those who 
suggested that, in each case, if the public good called for it, the promoter 
of justice could accuse the marriage. 33 

b) The accusation with a previous denunciation 

The same art. 35 § 1 ,2 ° of PrM added that once the denunciation was 
brought forward, if the spouse denouncing the marriage happened to be 
incapable of challenging the marriage, the promoter of justice could do so, 
no matter what type of impediment, thus leaving intact the prescriptions 
of PrM 38 and 39. 

28. Cf. AAS 2 (1910), p. 783. 
29. Cf. AAS 22 (1930), p. 196. 
30. Cf. AAS 25 (1933), p. 345. 
31. Cf. G. SHEEHY, "Introducing a case of nullity of marriage," in Dilexit iustitiam (Vatican 

City 1984), p. 342. 
32. Cf. A. BERNARDEZ, Curso de Derecho Matrimonial Canonico (Madrid 1981), p. 450. 
33. Cf. J. HARING, "De iure matrimonium accusandi," in Apollinaris 6 (1933), pp. 243-244. 
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If the one challenging the marriage was the incapable spouse the fol
lowing was determined: 

- that if he or she had the status of a non-Catholic, the promoter of 
justice had to seek permission from the SCRO (after the REU, permission 
was asked of the SCDF), except for, in the judgment of the ordinary when 
the public good demanded it;34 

- that the spouses' denunciation had to be done before the ordinary 
or the promoter of justice of the tribunal who was competent to judge the 
nullity of the marriage.35 

Moreover, the denunciation brought about by the unqualified spouse 
had to be subject to the requirements prescribed by arts. 38 and 39 of PrM. 
The lack of any of these requirements was doctrinally evaluated in a dif
ferent way.36 

If the denunciation originated from third parties (PrM 35 § 2 )  one 
had to take into consideration the practice in accordance with PrM 41. 

II. THE REGULATION OF THE CIC 

A. The change of system and the principle of the initiative 
of the party 

Within the same chapter, the CIC/1917 problematically accepts the 
ius accusandi and the right to ask for the dispensation super rato. It does 
not take into consideration the 

nature of the process of nullity, namely, judicial, as opposed to the 
administrative procedure which the latter represents. Moreover, it does 
not seem doctrinally correct to designate as a right the petition for the 
dispensation for a marriage ratified but not consummated. 37 

Following the PrM, the CIC improves these defects in part. Conse
quently, the subject of the dispensation super rato is separated from the 
ius impugnandi and occupies the penultimate chapter (cc. 1692-1706) of 
the marriage processes. It would have been more efficacious, however, to 
dedicate a separate title to it, since it cannot be said that these administra
tive proceedings are, strictly speaking, matrimonial trials, although some 

34. Cf. SCSO, Deer. March 22, 1939, in AAS 31 (1939), p. 131. 
35. Cf. CodCom, Reply December 6, 1943, in AAS 36 (1944), p. 94. 
36. Cf. F. ROBERTI, "De nullitate sententiae ob defectum habilitatis ad accusandum 

matrimonium," in Apollinaris 12 (1939), pp. 416-417. 
37. Cf. G. GARRALDA, "La legitimaci6n en el proceso declarativo de nulidad matrimonial," in 

Cuadernos Doctorates 10 (1992), p. 15. 
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techniques selected from the contentious trial are employed in their in
struction. 

The important result is that the CIC omits a prescription similar to 
that of c. 1970 CJC/1917 in the norms dedicated to matrimonial processes. 
This manner of procedure avoids the controversy that such a canon 
brought about in respect to the difference existing between the accusation 
and the petition, in order that the tribunal would be able to know and to 
adjudicate a marriage case. The procedural need which c. 1970 CJC/19 17 
imperfectly accomplishes is now solved more correctly with c. 1501 (see 
commentary), a new canon which recognizes the absolute validity, in the 
canonical order, of the principle of the initiative of the party, (which 
comes from the traditional canonical doctrine: nemo iudex sine actore), 
so that the judge or the tribunal can begin the proper type of trial. The 
norms concerning special processes have the function of indicating to 
whom this initiative belongs, because that person is understood to be the 
bearer of a legitimate interest which must be safeguarded by the juridical 
system. This should take into consideration, moreover, that the lack of ini
tiative by the party at the initial constitution of the procedural relation
ship, in accordance with c. 1620, 4° , vitiates the sentence issued by the 
judge with an irremediable nullity. 

B. Change of terminology: "ius impugnandi" instead 
of "ius accusandi" 

CJC/1917, in the canon parallel to this, made use of the term ius ac
cusandi as one of the inherited characteristics coming from the adoption 
of the Roman criminal procedural system. 38 In the relatio published in 
1970, which collected the first labors of the coetus de processibus, there 
already appeared the substitution of the term by ius impugnandi, 39 which 
was kept in all the schemata and thus appears in the canon. 

If we keep in mind the contentious nature of the process declarative 
of nullity, the change produced appears harmonious. However, we cannot 
say that the redactors have been totally coherent ( some author has spo
ken of inadvertence),40 since in c. 167 5 § 1 the expression "matrimonium 
quod . . .  non fuit accusatum" is kept, without the reasons being known. 
Anyway, it seems that one must agree with those who upheld the change 
that it is not totally satisfactory, because the new term used (impugning) 
could evoke a sense of emnity41 inappropriate to the canonical processes 
in general and of marriage in particular. In the corrections to the Schema 

38. Cf. A. ESMEIN, Le mariage en droit . . . , cit., p. 405. 
39. Cf. Comm. 2 (1970), p. 189. 
40. Cf. M. ZAYAS, "Los procesos especial es en el nuevo C6digo de Derecho Canonico," in 

Curso de Derecho Matrimoni al y Procesal Canonico para projesionales del fora, VI 
(Salamanca 1984), p. 282. 
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de processibus of 1976, another distinct expression was suggested, with 
the alteration of "habiles sunt ad matrimonium impugnandum" to "habiles 
sunt ad actionem de validate matrimonii instituendam; " the suggestion 
was not accepted because the consultants did not deem it sufficiently well 
founded for consideration. 42 

It is worth considering the terminological question arising from the 
fact that the canon does not speak expressly about the spouses having the 
right to challenge, but that they are qualified to challenge the marriage, 
and CJC/1917 said the same thing as well. 

It is feasible to think that the existence of a right to nullity, rather 
than a right to petition for the nullity, is avoided in the current revision of 
the cannon. The right to nullity is the equivalent of demanding from the tri
bunal a sentence pro nullitate in every case as a pastoral solution for 
one's personal situation, because of the demand of the right of action that 
one possesses. The right of action would consequently be conceived as a 
right to afavorable sentence concerning the claims that the plaintiff ad
vances, supposing the contradiction that, if the judicial decision does not 
satisfy the aforesaid claims, the action changes into a right not to have a 
right. 

The right to ask for the nullity, on the other hand, is the right to a just 
sentence independently of its result. It is the right to ask of the ecclesiasti
cal tribunal the juridical protection which declares erga omnes what is the 
canonical status of the person, since he or she has a legitimate interest in 
knowing with certitude what juridical condition he or she holds in the 
bosom of the church, which moreover in these cases has moral repercus
sions. 

When the ius impugnandi is understood in this way, the term capa
ble [habiles sunt] used by the canon suggests to us that there are persons 
who are not considered by the canonical ordinance as being juridically ca
pable of asking from the tribunal the protection heretofore described, ei
ther by lack of the juridical qualification or because their position in the 
substantial relationship (for example the position of the children in the 
case of marriage), 43 does not give rise to an interest juridically protected, 
or, if such an interest does arise, it is understood to be united to the public 
interest. 44 

41. Cf. F. DANEELS,"Il diritto di impugnare ii matrimonio (cc. 1674-1675)," in fl processo 
matrimoniale canonico (Vatican City 1988), p. 144. 

42. Cf. Comm. 1 1  (1979), p. 259. 
43. Cf. L. MADERO, "La tutela procesal de! derecho de los hijos a la estabilidad familiar," in 

Cuestionesfundamentales sabre matrimonio yfamilia (Pamplona 1980), pp. 531-542. 
44. Cf. S. BERLINGO, "Il processo," in Diritto matrimoniale canonico (Milan 1989), p. 229, 

no. 20. 
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C. The object of the challenge 

The object of the challenge, according to the canon, is the marriage, 
and, more concretely, the existence of a juridic bond between the pre
sumed spouses effected through their giving of consent. The canon, how
ever, does not say expressly that the marital object of the ius impugnandi 
is the canonical marriage. In this respect, there is room for two consider
ations: 

a) Because of the systematic position that the canon occupies and in 
accordance with cc. 1059, 1401 and 1671, one can say that the legislator 
was looking directly at canonical marriage.45 In fact, the judgment of the 
Church, in so far as it is an exercise of her judicial power, cf. c. 1400, is ex
ercised about an object that pertains to the competence of the Church;46 

moreover, it claims in the case of the marriage of the baptized the exercise 
of the potestas iudicialis with proper right ( c. 1671 ). 

b) However, in an indirect way, the canon seems to be making ref er
ence also to the marriage of the non-baptized, given certain conditions, for 
example, the non-baptized seeks to contract a new marriage, coram Eccle
sia with a Catholic party, which require the exercise of ecclesiastical juris
diction. The interrelation of interests in these cases works like a vis 
attractiva toward the competence of the canonical tribunals, from a mat
ter which, in principle, is not submitted to them (cf. cc. 1400 and 1401 in 
relationship with c. 11). For that it must be added that the ecclesiastical 
judge can come to know about those marriages only by the previous exer
cise of the right of action on the part of the one legitimately interested 
( c. 1501), that is, of the non-baptized spouse. There is, therefore, a sub
stantial two-fold reason that upholds the given interpretation: the objec
tive competence (based on the interest of the Church with a view toward 
the future marriage before the Church), and the effective submission of 
the non-baptized in presenting a petition for nullity before the canonical 
tribunal. 

It is also possible to adduce strictly procedural reasons to sustain the 
competence of the ecclesiastical tribunals to declare the nullity of mar
riages contracted between non-Catholics or the non-baptized. The main 
reason is that which c. 1414 favors concerning the connection of cases, in 
prescribing that the cases connected among themselves must always be 
judged "in the same process," as long as no legal precept prevents it. Thus, 
for example, the question about the nullity of a marriage between non
Catholics or non-baptized persons can arise prejudicially in a process that 
is examining the nullity of a canonical marriage between a Catholic party 
and a non-Catholic party, challenged on the basis of the impediment of a 
previous bond of the non-Catholic party, also a non-Catholic or unbaptized. 

45. Cf. F. DANEELS, "Il diritto di impugnare . . .  ," cit., pp. 143-144. 
46. Cf. X. OCHOA, "I processi canonici in generale," in Apollinaris 57 (1984), p. 218. 
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If the validity of the first bond is challenged, being that the plaintiff is the 
non-Catholic party, such a connection exists, and, in addition, there are 
other substantial reasons for an ecclesiastical tribunal to resolve the case. 

This subject has recently (May 28, 1993) been the object of a decree 
of the Signatura, in its exercise of the competencies which PB 124, 1 ° and 
c. 1445 § 3 ,  1 ° gave it. In effect, this canon declared that "Ecclesia Ctholica 
iurisdictione gaudet ad videndum de nullitate, vel minus, matrimonii inter 
non catholicos contracti, si unus eorum cum parte catholica novum inire 
matrimonium intendit. In casu, adhibendus est processus iudicialis ad nor
mam cann. 1671-1691."47 

In 19 51, under the prevailing force of the CIC/1917 , the SCHO also 
studied and issued norms about how the cases of nullity of marriage of the 
non-Catholics must be treated.48 The vis attractiva in the hypothesis 
which the decree had in mind was the intention of converting one of the 
parties. 49 The decree took into account, moreover, two previous instruc
tions given for similar cases. 50 

D. Legitimate subjects 

1. The spouses: the lifting of the limitations 

The canon does not contain any particular limitation for the active 
legitimation of the spouses in order to challenge the marriage. As has al
ready been seen, even before the promulgation of the CIC some of the 
restrictive clauses against the right of action had declined. With the en
forcement of the CIC, the last limitation that held the excommunicated 
"avoided or tolerated," disappeared. 

In reality, during the revision of the old norm, the consultants pled, 
for reasons of convenience, for the deletion of the expression "nisi ipsi 
fuerint impedimenti casua," because of the almost impossibly difficult 
cases that the exclusion of the spouses, who were culpable for the nullity, 
would cause the tribunals. Other reasons included the impossibility of de
manding anyone to remain in concubinage as a punishment for the bad 
faith in contracting marriage, and, finally, although signs of repentance 

47. Signatura, Decreto-Declaraci6n, May 28, 1993, prot. no. 23805/93 V.T. Cf. R. RODRiGUEZ
OCANA, "Notas al decreto -declaraci6n del STSA: la jurisdicci6n eclesiastica y los 
matrimonios de los acat6licos," in !us Canonicum 34 (1994), pp. 653-659. 
48. Cf. SCSO, Regulae servandae a Vicariatu Apostolico Sueciae in pertractandis causis 

super matrimonium acatholicorum (Typis Polyglottis Vaticanis 1951), p. 20. 
49. Cf. ibid., p. 3. 
50. Cf. SCSO, "Instr. data ad Vicarium Apostolicum Oceaniae," April 6, 1843, in Collectanea 

S. Congregationis de Propaganda Fide, I (Rome 1907), reimp. of 1971, no. 965; SCSO, "Instr. 
data ad Episcopum Nesquallien. in Statibus Foederatis Americae Septentrionalis," January 
24, 1877, in ibid., II, no. 1465. 
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could have been demanded, the difficulty was presented of making such 
repentance juridically evident. 51 

With respect to the prohibition for non-Catholics, the cited relatio of 
1970, that is to say, three years before the answer of the PCIDSVC of Janu
ary 8, 1973, in no. 14, held that the nonbeliever could be admitted to act in 
the case, by an argument a fortiori valid for the baptized non-Catholics. 52 

Later there came the response of the PCIDSVC, repealing the prohibition. 
And, finally, the Schema de processibus of 1976 would welcome a new 
canon whose tenor would be the following: "quilibet, sive baptizatus sive 
non baptizatus, potest in iudicio agree. "53 The precept, without substantial 
variations, would be transformed into the present c. 14 76 in its substitu
tion for c. 1646 CJC/19 17. 

The reform would also affect the excommunicated "to be avoided or 
tolerated," since there was a special clause ("nisi a sacris canonibus prohi
beatur") of c. 1646 CJC/1917 in its relationship with cc. 1628 § 3 and 1654 
which brought about the need for active capacity. The clause disappeared 
in c. 1476 and the other canons of CJC/1917 applicable to the case were 
suppressed as well. 

Consequently, it can be rigorously maintained that in the present leg
islation no limitations exist in the exercise of the ius impugnandi on the 
part of the spouses. 

However, it does not appear that one can hold with equal rigor that 
there are no limitations for the non-Catholic who is trying to challenge his 
or her non-canonical marriage before the ecclesiastical tribunals. The de
liberation over the declaration of the Signatura of May 28, 1993, together 
with the decree and the instructions of the SCHO, quoted at the end of the 
previous section of this commentary, lead to the conclusion that there will 
be active capacity in those circumstances always and when there exists a 
reason,(a new marriage with a Catholic party, the intention of converting, 
and so forth), which would lead the ecclesiastical jurisdiction to intervene 
given the interest of the Church in this matter. In the rest of the cases 
there would have to be a need for the lack of active capacity of the non
Catholic, not strictly because there would be a limitation of the ius im
pugnandi, but rather because of the incompetence of the canonical judge 
to try in such situations. 

2.  Minor spouses 

The situation of spouses who are minors in age (cf. c. 97 § 1), who 
lack the use of reason and those who are mentally disabled in respect to 

51. Cf. Comm. 2 (1970), p. 189. 
52. Cf. ibid., p. 185. 
53. PCCICR, Schema canonum de modo procedendi pro tutela iurium . . . , cit., p. 21 .  
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the legitimate exercise of the ius impugnandi, are not, properly speaking, 
limitations of that right, nor does it appear that they could be considered in 
need for capacity, but they are better incorporated among those who lack 
full capacity to take procedural action on their own in the process. 

The minimum age to contract marriage validly ( c. 1083) is coupled 
by the legislator with the need to be able to petition and to act personally 
in spiritual and other matters connected with them (c. 1478 § 3). There
fore, minors who have completed 14 years have the procedural capacity to 
exercise the ius impugnandi without a need for a representative. 

Minors who have not arrived at this age, those lacking the use of rea
son and those who are mentally disabled, on the other hand, can only ap
pear in court "by means of' their parents, guardians or curators. That is to 
say, the capacity either to petition or to answer personally in the trial is 
not recognized, and from this follows the necessity that they be repre
sented. But neither the parents, guardians or curators are considered titu
lars for this action, or substitutes for those represented who are capable, 
that is to say, in the consideration of the legitimate pars, and the proof of 
this is that the sentence does not affect them but those being represented. 
The question is whether the petition for nullity is presented in the name of 
a minor, or a disabled person, etc., and whether it is wanted by them or 
how we can ascertain that it is wanted. 

The legislator contemplates these cases from the perspective of the 
conflict of rights, or an insufficient guardianship of the rights of the minor, 
giving as a solution the designation of a new tutor or curator ex officio 
( c. 14 78 § 2). One author has the opinion, on the other hand, that, if the 
spouse is absolutely incompetent, the ius impugnandi can be exercised 
solely by the promoter of justice, given that the legal representatives of 
the incompetent person do not possess capacity. Instead, if the spouse is 
relatively incompetent or this incapacity is doubtful, he will be able to 
challenge the marriage directly, since c. 1505 § 2,2 ° must not be applied if 
the certainty about the incapacity is missing. 54 

It is improbable, however, that the circumstances for the dispensa
tion from the impediment of age55 could allow that, in those cases, the 
minor of 14 years can challenge his marriage in opposition to what is man
dated by c. 1478 § §  1 and 4, despite the decision taken by the bishop 
(c. 1078 has abolished the mp De Episcoporum muneribus which re
served this dispensation to the Holy See if it went beyond one year), to 
proceed to its being granted. One must realize, in addition to the biologi
cal maturity of the minor to which c. 108356 refers, other personal factors, 
psychological, powers of discernment, and suchlike. 

54. Cf. G. RICCIARDI, "La costituzione del curatore processuale," in fl processo 
matrimoniale . . . , cit., p. 177. 
55. Cf. A.C. JEM0LO, fl matrimonio nel diritto canonico (Milan 1941), p. 379. 
56. Cf. Comm. 9 (1977), p. 360. 
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Finally, the establishing, on the part of any bishops' conference, for 
an age higher than that of c. 1083 § 1 as a requirement for liceity for the 
celebration of marriage does not have the effect of raising the age to 14 
completed years, prescribed as the minimum to exercise the ius impu
gnandi for either of the spouses (cf. c. 1478 § 3). 

3. The promoter of justice 

In contrast to the spouses, the promoter of justice, according to the 
canon, can challenge the marriage only when these two requirements are 
met: disclosure of the nullity and the impossibility of validating the mar
riage. Thus, the ambiguities of the previous law have disappeared, just as 
the redactors of the CIC had proposed.57 

a) Public knowledge of the nullity 
The formulation of this previous requirement so as to admit the chal

lenge of the promoter of justice had three distinct drafts. In these drafts 
one can observe a "significant"58 evolution. Effectively, a) the Schema of 
1976 substituted the old expression "impedimentis natura sua publicis" of 
CJC/1917 and PrM for "quando nullitas fundatur in facto de se publico;"59 

b) three years later a consultor proposed a new change: "quando factum, 
in quo nullitas fundatur, publicum evaserit." The proposal was heeded and 
the redaction adopted after the voting was as follows: "quando nullitas 
publica evaserit; "60 c) finally, in the Schema novissimum there appears 
what became the definitive version: "cum nullitas iam divulgata sit. "61 The 
significance of the evolution is that it specifically omits the reference to 
the publicity of the fact upon which the nullity is based, in order to pro
ceed to the publicity, first of all, and then to the disclosure, afterwards, of 
the nullity itself, and this because of the required circumstances for the in
tervention of the promoter of justice: "omnino extraordinarius esse de bet, 
cum scilicet ratio gravis scandali adsit. "62 

Consequently, the promoter of justice can, in his own right, (the in
stitution of the denunciation having also disappeared), challenge the mar
riage for whatever reason,63 when the nullity (not the motive behind it) is 
widely known and it is impossible to convalidate the marriage. The inter
vention of the promoter of justice must be considered, as we have seen, 
extraordinary, i.e., there is a reason of grave scandal. 

57. Cf. Comm. 2 (1970), p. 189. 
58. F. DANEELS, "Il diritto di impugnare . . .  ," cit., p. 14 7, note 16. 
59. PCCICR, Schema canonum de modo procedendi pro tutela iurium . . . , cit., p. 78, 

C. 338. 
60. Cf. Comm. 1 1  (1979), p. 259. 
61. PCCICR, Schema novissimum, March 25, 1982 (Vatican City), p. 290, c. 1674, 2. 
62. Comm. 1 1  (1979), p. 259. 
63. Cf. M.F. P0MPEDDA, "Diritto processuale nel nuovo codice . . .  ," cit., p. 212. 
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b) It is not possible or convenient to convalidate the marriage 

The clause already appeared in the Schema of 19 76 and would re
main until the end. Its reason for being is seen in the coherence with what 
is ordered in c. 1446, for every class of trials, and its becoming firmly es
tablished in c. 1676 for cases of marriage nullity: the judge will always em
ploy the pastoral means at his disposal when there is hope of success, in 
order to have the spouses convalidate their marriage if it is possible. 

Therefore, when convalidation is convenient and possible, the inter
vention of the promoter of justice, instead of exercising his right to chal
lenge, will have to be that of seeking a convalidation, for which the help of 
the ecclesiastical judge can be useful, although in this respect the canon 
imposes nothing. If the petition is presented, and the judge in his fulfill
ment of c. 1676 sees hopes of success in the relation to the convalidation 
of the marriage, he will be able to reject in limine litis the request of the 
promoter of justice, because the two requirements demanded for his exer
cise of the actions for nullity have not been met. 

With respect to the terms used by c. 1674, 2 ° : "convalidation," "impos
sibility," and "no advisability," the following specifications can be made: 

- the convalidation includes the three means (javorabilia am
plianda, odiosa restringenda), which are regulated by the CIC, under 
that same heading, in chap. X of book IV, part I, tit. VIL That is: the simple 
convalidation (cc. 1156-1160), the radical retroactive validation (cc. 1161-
1165) and the new celebration (cc. 1158 § 1 and 1160).64 

- the impossibility can be juridical, because the impediment is not 
able to be dispensed, or is not able to cease, or, in general, because the 
nullity is not accounted for among those that it is possible to remedy;65 

and in fact, because of the feasible circumstances of the case: for exam
ple, the absence of one of the parties, being in an unknown residence; 

- the inadvisability, different from the two given above, implies a 
prudential decision, which supposes an evaluation of the case in which 
moral implications play an important role: we can imagine, for example, 
those who have been divorced civilly who have established a new relation
ship and who are thinking of contracting a new marriage. 66 The problem 
that can present itself, as has already been pointed out, is when the deci
sion that it is not advisable to revalidate the marriage, if it is made by the 
promoter of justice, cannot coincide with what the judge adopts when the 
petition for nullity intervenes. 

64. Cf. G. GARRALDA, "La legitimaci6n en el proceso . . .  ," cit., p. 46. 
65. Cf. J. VERNAY, "Les proces dans le code de droit canonique, "  in L'annee canonique 30 

(1987), p. 353. 
66. Cf. G. GARRALDA, La legitimaci6n en el proceso . . . , cit. , p. 46. 
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c) The refusal of the promoter of justice to challenge the marriage 

Finally, there is the question concerning the exercise of the ius im
pugnandi on the part of the promoter of justice once the requirements of 
the canon are present. In the former norms, given that the incompetent 
spouses could only denounce the marriage67 before the refusal of the pro
moter to bring a petition, the one denouncing could appeal to the ordinary 
so that, by means of a decree, he would resolve the controversy.68 In addi
tion, there existed the possibility of appeal to the SCDS in the following 
cases: a) when the promoter of justice will not accuse the marriage be
cause the ordinary did not judge positively about the parties' repentance 
or of the removal of scandal; b) when the ordinary draws up by decree a 
denial of the accusation if the denunciation had been presented before 
him; and c) when the ordinary resolved negatively on the appeal presented 
before the refusal of the promoter of justice. The basis for all these ap
peals was in the fact that the activity of the promoter of justice was of an 
administrative nature and not a procedural, judicial one. 69 

At present, the function that the promoter of justice fulfills in the 
process that starts from the time he gets notice of the disclosure of the 
nullity up to the time when the petition is presented, continues being ad
ministrative. But neither do the spouses have limitations on exercising 
their ius impugnandi, nor does the denunciation exist as an institution 
juridically regulated, although part of the doctrine shows that nothing 
stands in the way of the denunciation taking place, 70 and it is still possible 
to appeal to the ordinary and to the CDWDS. 71 In any case, the point to 
emphasize is the damage (see commentary on c. 1737) that the decision of 
the promoter of justice must effect, is a necessary requirement to be able 
to appeal to the hierarchical superior. 

E. Passive legitimation 

The contradictory proposition, an essential characteristic of every 
type of process, demands that, in addition to having the part of the plain
tiff, there also exists the position of the respondent on the other end of the 
procedural relationship. 

Up to now we have turned our attention to one of these parties, 
namely, the active, and this commentary would be incomplete if the 

67. Cf. Cod Com, Reply, December 6, 1943, in AAS 36 (1944), p. 94. 
68. Cf. F. ROBERTI, "De obligatione promotoris iustitiae accusandi nullitatem matrimonii," 

in Apollinaris 10 (1937), pp. 113-116. 
69. Cf. E. REGATILLO, Derecho matrimonial eclesidstico (Santander 1962), p. 380. 
70. Cf. J.M3

• IGLESIAS ALTUNA, Procesos matrimoniales can6nicos (Madrid 1991), p. 139. 
71. Cf. A.H. GRUSZYNSKI, "Os personagens no processo can6nico de declarai;ao de nulidade 

de matrimonio e seus papeis," in Direito e Pastoral 3 (1988-89), p. 251. 
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passive legitimated party were left untreated. We therefore turn our atten
tion to the respondent. 

Although in the CIC we do not meet another canon that legitimates 
the defender of the bond as a public, or institutional, party required in all 
processes declarative about marriage nullity (cf. c. 1432), c. 1674 indi
rectly indicates that the spouses who are not filing or suing are considered 
passive legitimated parties. The reason for this is found in the indivisible 
nature of the litigated object, the marriage bond. In reality, the decision 
will affect those directly implicated in the indivisible juridic relationship, 
without its being possible to render a final binding decision for only one of 
the subjects. For this reason, once the petition has been filed, the judge 
will cite the others who are implicated so that they will take the proce
dural posture adequate for their legitimate interests. 

In c. 1637 § 2, the CIC handles a similar case when it orders that "if 
there are several respondents or plaintiffs, and the judgement is chal
lenged by or against only one of them, the challenge is considered to be 
made by all and against all whenever the thing requested is indivisible or 
the obligation is a joint one." For, as previously stated, the object (and 
very nature) of the litigation implies that the sentence will necessarily af
fect all those bound by the unbreakable unity of the matter or by the 
solidary obligation. Therefore, the parties proceed to receive capacity 
through the process of appeal. 

In an analogous manner, in marriage cases, the exercise of the ius 
impugnandi by one of the spouses or by the promoter of justice presup
poses that the other spouse or both proceed to be legitimated passive 
members. If the procedural posture adopted by these is joint litigation 
with the plaintiff, the contradictory remains safeguarded, as has already 
been pointed out, by the presence of the defender of the bond as the capa
ble passive institutional party. 

The procedural method of the CIC, however, does not seem the most 
technically complete, because, beyond these precepts and interpretations, 
no other norm that regulates it exists ( as was done in the exercise of the 
legal action), whatever passive legitimated non-institutional parties can 
oppose the exceptions which protect the legitimate interests and rights 
(c. 149 1). The suitability of the express regulation is supported: 

a) in its systematic coherence, which requires that, if the ius impug
nandi of the promoter of justice is regulated within the norms of the mat
rimonial trial, it is here also that the reference to the defender of the bond 
as a legitimated passive party appears, unlike now, where that function is 
contemplated only in c. 1432, in the part dedicated to judgements in gen
eral; 

b) it is evident that the sentences pro nullitate pronounced by the 
ecclesiastical tribunals affect the personal status of the children, who are 
members of the family being separated by the judicial decision. Without 
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their legitimate interest the basis for the capacity of the modern proce
dure), in maintaining family stability, their capacity would have received a 
judicial protection in the canonical system in proportion to the damages 
produced. The recognition in these points of the passive capacity, which 
gives the option to sustain, in joint with the defender of the bond before 
the plaintiff spouse, the validity of the matrimony, signify an important 
step in the effective vigilence of the ius dejensionis in the canonical law 
system. 
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§ 1. Matrimonium quod, utroque coniuge vivente, non 
fuit accusatum, post mortem alterutrius vel utrius
que coniugis accusari non potest, nisi quaestio de 
validitate sit praeiudicialis ad aliam solvendam con
troversiam sive in foro canonico sive in foro civili. 

§ 2. Si autem coniux moriatur pendente causa, servetur 
can. 15 18. 

§ 1. A marriage which was not challenged while both spouses were alive, 
cannot be challenged after the death of either or both of the spouses, 
unless the question of validity is prejudicial to the resolution of an
other controversy in either the canonical or the civil forum. 

§ 2. If a spouse should die during the course of a case, can. 1518 is to be 
observed. 

SOURCES: c. 1972 ; PrM 42, 222; SN can. 4 79 

CROSS REFERENCES: cc. 18, 1143-1149, 1430, 1432, 1482, 1484, 1486, 
1492, 1505, 1518, 1540 , 1599-1601, 1619-1627, 
1644, 1674, 1686-1688, 1697-1706, 1707 

I. PRELIMINARIES 

l .  Introduction 

COMMENTARY ------

Rafael Rodriguez-Ocana 

Canon 1675 considers two hypotheses which have already been reg
ulated in the CJC/1917 (cc. 1972 and 1733) and which refer, in the first 
place, to the challenge of a marriage once one or both of the spouses has 
died; and, in the second place, to the prosecution of the process of mar
riage nullity when one of the spouses has died during the process. The dif
ferences with CJC/1917, 1 insofar as the regulation of these hypotheses are 
concerned, are limited almost exclusively to the challenge of the marriage 
after the death of one or both spouses. 

1. Cf. G.M. USAI, "L'impugnazione del matrimonio dopo la morte di uno od entrambi i 
coniugi (can. 1675)," in Quaderni Studio Rotale 3 (1989), p. 47. 
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As a matter of fact, c. 1972 CIC/19 17 presumed that the marriage that 
was not accused during the life of the spouses was valid and admitted a 
challenge if it were to rise incidentally. With respect to the prosecution of 
the case, however, if one of the parties has died, the differences are minor, 
although they are important from a technical point of view. This is con
firmed by the comparison of c. 1675 § 2 and c. 1733 CIC/19 17, which is 
very much like the present c. 1518, applicable, until 1936, to the cases of 
marriage nullity.2 

PrM kept that which was mandated by c. 1972 ( cf. PrM 42) but intro
duced substantial changes in the procedure to be followed in the post 
mortem prosecution of the process (cf. PrM 222). Canon 1733 CIC/19 17 
effectively ceased being applied as the Rotal jurisprudence had done, and 
became a way of proceeding whose elementary principles are as follows: 
if the cause was pending, and one of the spouses died, the acts were filed, 
unless for serious reasons (for example, the legitimation of the children) 
the other spouse or the heir would insist on proceeding to judgment. 

2 .  Systematic and terminological issues 

a) The organization of the CIC 

Insofar as the good choice of the organization adopted by the CIC in 
respect to the ius impugnandi, see commentary on c. 1674. The consider
ations made there can be extended to c. 1675 § 1 if we compare it with 
C. 1972 CIC/1917. 

PrM systematically improved the position of c. 1972 in introducing it 
as the last article of the title: "The right to accuse the marriage." However, 
the same thing did not take place with the new norm of art. 222 § 2, which 
mandated the procedure to follow in the prosecution post mortem of mat
rimonial cases, located in the title dedicated by PrM to the juridical reme
dies against the sentence, and more specifically, in ch. II concerning the 
appeal. I t  seems that the justification for such a strange position of 
art. 222 § 1 is found in § 2 of the same article, which refers to the appeal of 
the defender of the bond when one of the spouses has died. Both these 
paragraphs, in fact, contain important points, and it would have been 
more correct had each of them been in the appropriate place: § 1 in the 
title to the right to accuse the marriage; and § 2 in the heading about the 
appeal. 

In the CIC, on the other hand, the problem is simplified because the 
norm of art. 222 § 2 disappears, and logically proceeds to join in the same 
canon the two possibilities that can occur: a challenge of the marriage 

2. Cf. c. JULLIEN, January 11 ,  1933, in SRRD 25 (1933), p. 4, no. 5. 
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once one or both spouses has died, and the continuation of the matrimo
nial process after the demise of one or both spouses. 

b) Accusation or challenge of the marriage? 

While in CJC/1917 and the later legislation there was talk of the ius 
accusandi, in c. 1674 (see commentary) the expression is changed into 
ius impugnandi. In spite of the technical advance that has implied the 
new designation, the doctrine still kept some reservations with respect to 
the new term, reservations which were explicitly stated in the possible 
meanings which this suggests,3 at times hardly in agreement with forensic 
marriage activity. 

To the above it must be added that, with little success, c. 1675 § 1 
("matrimonium quod ... non fuit accusatum;" "post mortem alterutrius 
vel. .. accusari non po test'') twice employed the terms that were derived 
from the former expression ius accusandi, which was omitted in c. 1674. 

The different translations into vernacular languages of c. 1675 § 1 re
flect the position that each language has adopted with respect to a lack of 
precision in the canon. Thus we see translations, like the official Spanish 
translation, which uses the term acusado4 for the first expression, and im
pugnado in the second; the Italian translations, which use, for both ex
pressions, either acusado or impugnado, are more coherent. 5 

In order to arrive at some conclusions to this question, it is suitable 
to note that the terms "accused," "to accuse," and suchlike, are techni
cally more proper for the area of penal procedure, and they should be re
served for this, instead of continuing to be employed in the cases 
concerning the status of persons, whether it is used in marriages, as we 
just saw, or whether it is used in the nullity of sacred ordination ( cf. 
c. 1708). In every case, if we realize the repeated jurisprudence which af
firms that, in the petition for nullity once one of the spouses has died, 
there is no request made that the bond be declared dissolved, (such a ju
ridical effect has already happened with the death of one of the spouses), 
and if the fact of the nullity of the bond had been clearly understood from 
the day in which the marriage was celebrated, 6 then it is does not seem 
that the plaintiff of this petition is challenging, much less accusing, the 
marriage. 

3. Cf. F. DANEELS, "Il diritto di impugnare il matrimonio (cc. 1674-1675)," in Il processo 
matrimoniale canonico (Vatican City 1988), p. 144. 

4. Cf. Commento al Cadice di Diritto Canonico (Rome 1985). 
5. Cf. L. CHIAPPE'ITA, Il Cadice di Diritto Canonico. Commento giuridico pastorale, II 

(Naples 1988). 
6. Cf. c. JULLIEN, January 11, 1933, cit., p. 2, no. 2; sentence of the Signatura, October 16, 

1982, in «Periodica» 72 (1983), p. 117. 
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IL POSTHUMOUS CHALLENGING OF THE MARRIAGE 

In this section we are going to concentrate our attention on the first 
of the cases which c. 1675 lays out in § 1. We shall strive to give an outline 
of the problem that was presented in the former regulation, in order to 
later study what is mandated by the CIC. 

l. The difficulties of interpretation in CJC/1917 

Contrary to c. 1971, c. 1972 was not the object of authentic interpre
tations on the part of the Cod Com, but it did not for this reason cease to 
present difficulties both of interpretation and of its specific application, as 
the jurisprudence highlighted. 7 There were two relevant issues discussed: 
the first referred to the presumption of the validity of the marriage, stipu
lated by the canon when that marriage had not been challenged during the 
life of the spouses. The second issue related to the exception to that prin
ciple, that is, the possibility of challenging the marriage post mortem of 
the spouse or the spouses if the question were to arise incidentally. 

a) The challenge of the marriage when the spouses are dead 

The canonical doctrine held different points of view on this matter 
that we shall take up in the following points: 

- on the grounds of historical law, it was maintained that the ex
pression "that no denunciation was made while the spouses were alive" 
( cf. c. 1972) must be understood "dummodo accusation durante utriusque 
coniugis vita fuerit possibilis;"8 

- the general principle of c. 1972 was understood to mean the im
possibility of the direct exercise of the ius accusandi after the death of 
the spouses, because the marriage was presumed to be valid;9 

- insofar as the nature of the presumption is concerned, the doc
trine is divided into various possibilities: some were inclined to qualify it 
as a presumption iuris et de iure, because no direct proof to the contrary 
was admitted;10 others sustained that there is a presumption iuris tantum 
because proof is admitted to the contrary in incidental cases; 11  a third in
terpretation held that there was an absolute presumption, ( one that does 
not admit proof to the contrary), which, however, was limited, insofar as it 

7. Cf. sentence of the Signatura, July 3, 1971, in Periodica 61 (1972), p. 144. 
8. D.G. OESTERLE, "Notae historicae ad can. 1972," in Il Diritto Ecclesi astico 55- 56 

(1944-45), p. 9. 
9. Cf. R. COLANTONIO, "L'accusa matrimoniale postuma," in Studi di diritto canonico in 

onore de Marcello Magliocchetti, I (Rome 1974), p. 311.  
10. Cf. F.X. WERNZ-P. VIDAL, Ius canonicum, V (Rome 1928), p. 835. 
11 .  Cf. S .  VITALE, De iure accusandi matrimonium (Rome 1937), pp. 47-48. 
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included the route of incidental cases; 12 and, finally, more recently, there 
was talk about a presumption iuris tantum near in meaning to the iuris 
et de iure. 13 

b) The incidental matter 

The exception to the general principle of impossibility of the exer
cise of the ius accusandi had the proviso that the stated accusation would 
be presented by way of an incidental case. Doctrine and jurisprudence 
maintained that this stated possibility was not contrary to the law, since, 
as we have pointed out above, the accusation did not have as its purpose 
the declaration and the effective dissolution of the apparent bond, since 
this had disappeared with the death of the spouse. It was understood, on 
the contrary, that it concerned a matter of fact: the declaration of the nul
lity of the bond at the moment of the celebration.14 

The juridical basis was found in the non-prescriptive actions dealing 
with the status of persons ( cf. c. 1710), and in the non-existence of a norm 
which would mandate the expiration of the legal action, once one of the 
spouses has died, in a manner analogous to what was prescribed in 
c. 1702, namely, that, with the death of the defendant, the penal action ex
pired. 

The differences appeared when doctrine and jurisprudence at
tempted to specify what reasons would permit the incidental case and 
whether this might arise in the civil forum or only in the canonical. The 
positions were different. Thus doctrine demanded (a bit rigorously?), the 
existence of a limited just cause, thus copying the precept of PrM 222 § 1 
to these questions, to admit incidentally the accusation of the marriage. 15 

Other authors and also jurisprudence, more in consonance with the iter of 
c. 1972, were inclined, however, toward a concept more open to a just 
cause, according to which it would have been sufficient, for example, that 
usefulness would follow or some harm would be avoided. 16 

There were also encountered positions with respect to whether the 
incidental matter might arise from a principal case heard in the civil 
courts. Jurisprudence, relying upon the concept of the incidental case as 
treated in CJC/19 17, upheld that this concept demands a connection and 
subordination to the principal case, which assumed an identity of jurisdic
tion and competence, and therefore, it could arise only in an ecclesiastical 

12. Cf. R. SANTORO, L'impugnazione del matrimonio dopa la morte dei coniugi (Rome 
1943), p. 126. 
13. Cf. C. DE DIEGO-LORA, "La tutelajuridico formal del vinculo sagrado del matrimonio," in 

Ius Canonicum 17 (1977), p .  54. 
14. Cf. c. JULLIEN, January 11, 1933, cit., p. 2, no. 2; sentence of the Signatura, October 16, 

1982, cit., p. 117, no. 6. 
15. Cf. R. COLANTONIO, "L'accusa matrimoniale postuma," cit., pp. 321-322. 
16. Cf. F.M. CAPPELLO, Tractatus canonicus-moralis de sacramentis, V (Rome 1950), 

p. 888; c. PRIOR, June 20, 1922, in SRRD 14 (1922), p. 191, no. 1. 
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forum.17 Others maintained the opposite position that, depending on the 
principal case in the secular forum, the incidental case would be decided 
in the canonical forum, and this was supported by one canonist and also 
by a sentence from Signatura.18 

c) Legitimate subjects 

In order to finalize the review of the issues laid out in the previous 
law, all that remains is to indicate who were the legitimate subjects to ac
cuse the marriage when one or two of the spouses had died. 

Since c. 1972 could be understood in the light of c. 1971 § 1 ,  it ap
peared as though drawing up the competency of the surviving spouse and 
of the promoter of justice would suffice. However, the jurisprudence both 
of the SRR19 and of the Signatura20 understood that c. 1972 neither enu
merated nor limited the persons capable of accusing the marriage. That is 
why all of those who were pursuing a legitimate interest can also be capa
ble. 

2.  Present-day norms 

a) The reform of the previous law 

The first position of the consultants in regardappeared to the posthu
mous challenge of marriage appears in the Schema de processibus of 
1976. In fact, the canon that covered the posthumous challenge already 
differed importantly from c. 1972 CJC/1917 . In spite of maintaining the 
presumption of the validity of the marriage, it changed the expression 
"nisi incidenter oriatur quaestio" to "nisi quaestio de validitate praeiudi
cialis habeatur ad aliam connexam solvendam controversiam. 2 1 Thus the 
prejudicial status trumped the incidental status, ending (however tenta
tively) the controversy about the question of the incidental status. 

The second step was taken with the amendments to the Schema, 
namely in those amendments which tried to transform the presumption of 
validity into a prohibition against taking legal action. There was also a re
quest that they add, given that those cases were pending with greater fre
quency in the civil court, a clause that would recognize the duality of the 
forums: canonical and civil. 22 In the Schema of 1980 the corrected text of 
the canon appeared, which is identical to the present c. 1675 § 1. In it we 

17. Cf. c. HEARD, June 20, 1936, in SRRD 28 (1936), p. 401, no. 13; sentence of the 
Signatura, July 3, 1971, cit. , p. 161. 

18. Cf. sentence of the Signatura, October 16, 1982, cit., pp. 119-121, no. 8. 
19. Cf. R. COLANTONIO, "L'accusa matrimoniale postuma," cit., pp. 325-326. 
20. Cf. sentence of the Signatura, July 3, 1971, cit. , p. 157. 
21 .  PCCICR, Schema canonum de modo procedendi pro tutela iurium seu de processibus 

(Typis Polyglottis Vaticanis 1976), p. 78, c. 339. 
22. Cf. Comm. 1 1  (1979), pp. 259-260. 
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find a general principle that prohibits challenging the marriage post mor
tem, and the exception to this principle. Both themes are the subject of 
the upcoming sections. 

b) The prohibition against challenging the marriage ''post mortem" 

The general principle established by the legislator in the CIC speci
fies that, when one or both spouses have died, if the marriage was not 
challenged during their lifetime, the challenge is prohibited. This formula
tion put an end to doctrinal discussions concerning the ancient presump
tion of validity of those marriages. 

The prohibition against challenge, in fact, means that the canonical 
system does not grant juridical legitimacy to any type of interests 
(whether public or private) that impugn a marriage unchallenged during 
the lifetime of the spouses, unless the question of validity is prejudicial. 
From the procedural point of view, the prohibition means that it does not 
recognize the capacity of any person proposing before the ecclesiastical 
judge a petition for a posthumous nullity. If such a petition were to be ad
mitted, it would on the basis of c. 1620,5° result in a null sentence, given 
that there is a lack of legitimation: "non habet personam standi in iudicio." 

According to this interpretation, c. 1675 § 1 does not presume a dero
gation of c. 1492 ,  according to which actions bearing on personal status 
are never extinguished by prescription. In our opinion, the point of view 
that the legislator adopts is different from prescription, since it takes into 
consideration the fact that death dissolves the previously existing mar
riage bond. Further, it prohibits such actions with justification, and in con
sideration of the protection of the effects which that bond procured in the 
life of the spouses, the same favor matrimonii, the legitimation of the 
children, etc.23 For these reasons, c. 1675 § 1 must rather be connected to 
the canon immediately preceding, c. 1674, for in this canon the legislator 
empowers both the spouses and the promoter of justice to challenge the 
marriage; in c. 1675 § 1, on the contrary, nobody is made competent unless 
the case is prejudicial. Consequently, there is a denial of capacity ad pro
cessum, but not a norm that extinguishes the ius impugnandi by pre
scription, that norm neither has existed24 nor presently exists in the CIC. 

The CIC requires two conditions to make the prohibition effective: 
the death of one of the spouses and the fact that the marriage had never 
been challenged during their lives. It is fitting to point out that: 

- the tenor of the norm seems to require that the two conditions 
both be present; 

23. For the motives which led the legislator to prohibit the challenge, cf. G. GARRALDA, "La 
legitimaci6n en el proceso declarativo de nulidad matrimonial," in Cuadernos Doctorates 10 
(1992), p. 51 .  
24. Cf. c. JULLIEN, January 11 ,  1933, cit., p .  2, no. 2. 
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- the canon does not clarify whether "the death of the spouse" con
notes the physical or the "presumed death," which emerges from the pro
cess declaring the presumed death of the spouse ( cf. c. 1707 ). If the 
presumed death is admitted (which seems reasonable in so far as this dec
laration permits the surviving spouse to enter another marriage), the fact 
of the prohibition would be based then on a presumption, not about the 
validity of the marriage, but about the death of the spouse. Given that this 
type of presumption is not absolute, it would admit the possibility of proof 
to the contrary. The relationship between c. 167 5 § 1 and c. 1707 seems to 
further demand that the death of the spouse be evident in an authentic 
document,25 ecclesiastical or civil. It is not mandated, therefore, that it be 
public (cf. c. 1540). 

- For the correct interpretation of the clause which requires that 
the marriage would not have been challenged during the life of both 
spouses, it is advisable to keep in mind that we are dealing with a canon 
which, like c. 1972 CJC/1917, "coarctat liberum iuris exercitium et subest 
strictae interpretationi" ( cf. c. 18). 26 All of this implies that the term "chal
lenge" must be understood in a broad sense. In the historical law, we met 
cases in which a challenge was admitted for those who could not chal
lenge the marriage in the "useful" time,27 giving rise to a certain author in
terpreting the clause "it had not been challenged" in the sense that the 
challenge had not been possible during the lifetime of the spouses. 

c) The prejudicial exception 

The prohibition against challenging the marriage, when one or both 
spouses have died, collapses when the matter concerning nullity presents 
itself as prejudicial in resolving another controversy, independentof the 
forum in which this is being examined. 

This prejudicial status means that it is necessary to decide, first of 
all, on the nullity of the marriage, because the decision that must be given 
to the other matter that has been brought up in the civil or in the canonical 
court depends on it. Doctrine has spoken about a greater equity in this 
way of regulating the exception than that effected by CJC/1917. 28 At the 
same time, however, it has been revealed that, although it closes the prob
lem presented with the previous norm, it opens up a new one that is made 
specific as to how it makes the prescription of the canon viable when one 
seeks the declaration of nullity before the civil judge. The reason is that it 
does not seem felicitous for it to be sent to the ecclesiastical tribunal for 
its substantiation. There can also, however, exist reservations in the 

25. Article 222 § 1 of PrM, for the prosecution of the case, also demanded that the death of 
the spouse be recorded in an official document. 
26. c. JULLIEN, January 11 ,  1933, cit., p. 4, no. 5. 
27. Cf. X IV, 18, 6: D.G. OESTERLE, "Notae historicae . . .  ," cit., p. 10. 
28. Cf. J.Ma. PINERO, La ley de la Iglesia, II (Madrid 1986), p. 479. 
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secular jurisdiction that impede the civil treatment of the ecclesiastical 
decision declaring of the fact of nullity. 29 

Canon 1675 § 1 does not clarify what the nature of the principal ques
tion must be to allow the appeal of a previous decision regarding the nul
lity of the marriage. Such a controversy could be judicial or administrative. 
Within the scope of the judicial, the concern would be whether it is conten
tious or penal. Neither does the canon specify whether the object that the 
controversy treats is indifferent whenever there exists a prejudicial con
nection with the marriage nullity. Both issues have already had partial re
sponses in doctrine. 

Thus, in respect to the first, it has been maintained that the declara
tion of nullity can be prejudicial both regarding an administrative contro
versy and a judicial controversy. 30 Within these latter controversies, the 
contentious, the contentious-administrative and the penal types can be ad
mitted. 

The second issue, concerning what must be the object of the contro
versy, provokes different commentaries which emphasize the danger of 
adapting certain effects of the use of the faculty granted by the canon. As 
a matter of fact, doctrine reveals that there exists more than a remote pos
sibility regarding interests that are sought which are not related to the sta
tus of the family born of the marriage. Therefore, the interests involved 
are neither spiritual nor related to them.31 However, it must be recorded 
that certain ends (the good name, the legitimation of the offspring, etc.) 
have been considered, and there are good examples in the history of 
canon law, 32 worthy of protection by the canonical system. At this point, 
the action of the judge is presented as decisive in order to ascertain the le
gitimacy of the interests that are motivating the parties. It will be in the 
presentation of the petition that the judge must evaluate whether there ex
ists a legitimate interest and whether there exists the fumus bani iuris 
before the libellus is accepted ( cf. c. 150 5).33 

d) The capacity 

The problem necessarily concerns the ones capable in this type of 
posthumous case, since the purpose of the ecclesiastical decision is not 
the dissolution of the bond. The canon says nothing in this respect, and 
neither did the old c. 1972, but jurisprudence, referring to c. 1972 CIC/ 
1917 , had already indicated that the capacity was neither reserved to the 
children nor to the heirs, but rather that it extended to all those who had a 

29. Cf. M.F. POMPEDDA, "Diritto processuale nel nuovo Codice di Diritto Canonico. 
Revisione o innovazione?," in Ephemerides Juris Canonici 39 (1983), p. 213. 
30. Cf. F. DANEELS, "Il diritto di impugnare il matrimonio . . .  ," cit., p. 149. 
31. Cf. J.Ma. IGLESIAS ALTUNA, Procesos matrimoniales can6nicos (Madrid 1991), p. 139, 

note 86. 
32. Cf. D.G. OESTERLE, Notae historicae . . . , cit., passim. 
33. Cf. C. DE DIEGO-LORA, commentary on c. 1505, in CIC Pamplona, p. 906. 
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legitimate interest. 34 This is the criterion held by most of the doctrine and 
is assumed in c. 1675 § 1, and they play a part in the trials of challenge post 
obitum of the marriage regarding those matters which might be in the 
principal controversy. 35 Three details are salient: 

- in these trials we may encounter a situation of a necessary joint 
litigation. 36 That is to say, the judge must necessarily call the surviving 
spouse so that that person may adopt the procedural posture that he or 
she believes is more suitable for his interests; 

- in respect to the action of the promoter of justice, the Signatura 
was inclined toward his non-intervention,37 due to the lack of the basic 
presupposition, the defense of the public ecclesiastical good (cf. c. 1430), 
which sustains it, and having considered that the interest which this type 
of process moves is exclusively private;38 

- on the contrary, it seems that the presence of the defender of the 
bond would be necessary, because c. 1432 imposes this presence for the 
cases "in quibus agitur . . .  de nullitate vel solutione matrimonii." Actually, 
c. 1432, unlike 1430, determines the presence of the defender of the bond 
not only according to the type of interest, but according to the type of 
cases. 

Ill. THE PROSECUTION OF THE POST MORTEM CASE 
OF THE SPOUSE 

l. In the Instruction ''Provida Mater" 

CIC/1917, up until 1936, treated the issue quite similar to the current 
CIC, the only difference being the inclusion of the capable interested 
party in the first of the two assumptions contemplated in c. 1733 of CIC/ 
1917. 

PrM introduced, however, a new regulation in art. 222 § 1 :  if, while 
the case is pending, the death of one of the spouses is verified by an au
thentic document, the principle acts were put into the archives and the 
court did not proceed to a decision, unless the surviving spouse or the 
heirs insisted on continuing the case for serious reasons. 

34. Cf. sentence of the Signatura, July 3, 1971, cit., p. 157. 
35. Cf., among others, F. DANEELS, "Il diritto di impugnare il matrimonio . . .  ," cit., pp. 149-

150. 
36. Cf. M. MORENO HERNANDEZ, Derecho Procesal Canonico, I (Barcelona 1975), pp. 143-

145. 
37. Cf. sentence of the Signatura, July 3, 1971, cit., pp. 147-151. 
38. Cf. G.M. USAI, "L'impugnazione del matrimonio dopo la morte . . .  , "  cit., p. 48. 
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PrM, therefore, established as a general principle the cessation of 
the trial (not that of the legal action of nullity, for which there is no pre
scription), based on the fact of the death of the spouse. But the expiration 
did not take on an immediate form, but appeared in a conditioned manner 
at the initiative of the surviving spouse or the heir of the deceased. 39 

We can limit the issues that favored distinct positions in respect to 
the aforesaid art. 222 § 1 to two: the extent given to the term "heir" and the 
serious reasons that authorized the prosecution of the case. 

With respect to the first topic, the discussion was established in the 
following terms: whether heir is understood to be one who receives the in
herited goods by universal title or from an aliquot part, (this was the tech
nical and restrictive sense of the term), or if the legatees or any other 
person who would have the title of heir to the goods de cuius was also un
derstood, the broad meaning of the term. 40 Both doctrine and jurispru
dence were inclined to this last interpretation, in favor of which they 
presented many reasons.41 

The second issue centered upon the grave reasons demanded by 
art. 222 § 1. In contrast to any sentence that is affected because the prose
cution would only be possible when it was exercised in favor of the off
spring, 42 the enumeration of the serious causes which, by way of example 
art. 222 presented, gave rise to the fact that the general tone of doctrine 
and of jurisprudence suggested that there could be various grave reasons 
and that the enumeration contemplated by PrM was only an indicative list 
and not an exhaustive one.43 Of course, it demanded that such reasons had 
to have a connection with the nullity because of which its declaration 
would have been necessary in order to give them satisfaction. 44 

2. In the reform of the code 

The 1976 Schema c. 339 § 2 (now c. 1674 § 2, contained a view of 
doctrine and jurisprudence about the prosecution of the case of nullity in 
the following text: "Si autem coniux moriatur pendente causa, servetur 
can. 159 et 291."45 

39. Cf. C. DE DIEGO-LORA, "La tutela juridico formal . . .  ," cit., pp. 54-55. 
40. Cf. R. COLANTONIO, "L'accusa matrimoniale . . .  ," cit., p. 317. 
41. A summary of said reasons is given by J.Ma. SERRANO, Nulidad de matrimonio coram 

Serrano (Salamanca 1981), pp. 312-320. 
42. Cf. c. HEARD, July 20, 1936, cit., p. 401, no. 13. 
43. Cf. R. COLANTONIO, "L'accusa matrimoniale . . .  ," cit., p. 316. 
44. Cf. M. MARTINEZ CAVERO, "El fiscal en la acusaci6n del matrimonio," in Revista 

Espanola de Derecho Canonico 27 (1970), p. 509. 
45. PCCICR, Schema canonum de modo procedendi . . . , cit., p. 78. 
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Canon 159 (the present c. 1518) corresponded to 1733 of the CIC/ 
1917, and contained something new with respect to this latter canon, ex
plained in the praenotanda of the Schema: "non solum heres defuncti aut 
successor, sed etiam interesse habens potest prosequi causam nondum 
conclusam et suspensam ob mortem littigantis. "46 Canon 291 was the 
equivalent to 1885 of CIC/1917. 

In the amendments to c. 339 § 2 ,  its suppression was requested be
cause it was considered superfluous, but the proposal did not have suc
cess. On the contrary, the proposal to omit the reference to c. 29 1 of the 
Schema was indeed accepted.47 The formulation of c. 159 was also 
changed, when the consultors substituted the expression "aut interesse 
habens litem prosequatur" for that of "aut is cuius intersit litem re
sumat. "48 Both canons, 339 § 2 and 159 ,  without any more reportable 
changes, were converted into the present cc. 1675 § 2 and 1518. 

3. Prosecution of the case "post mortem" in the norms of the CIC 

As we have examined above, the CIC had turned to regulate the issue 
in a form resembling the way CIC/19 17 had done it before PrM came to be 
in force. While the cause for nullity was pending, states c. 1675 § 2, if the 
spouse dies, the precept in c. 1518 must be observed. There are two possi
bilities which c. 1518 establishes relative to the status of the case depend
ing on whether the case had been concluded or not. 

a) Common issues for the two cases 

It seems necessary, before we ref er to each one of them separately, 
to consider together some points of interpretation that are applied to the 
two cases contemplated by c. 1518 in connection with c. 1675 § 2. 

In the first place, it is fitting to point out the reasons that make possi
ble the prosecution of the case even after the death of the spouse. Proce
dural doctrine teaches that the prosecution is possible as long as the death 
of the litigant does not presuppose the extinction of the litigious object, 
which led an author to point out that, once the spouse is dead, it is not 
possible to continue with a case of separation. 49 Also it was held that the 
arguments in favor of the posthumous challenge of the marriage equally 
confirm the possibility of admitting the prosecution juridically for the fol
lowing reasons: the actions, once introduced into the trial, do not fall to 
prescription nor are they extinguished with death; nor does it prejudge the 
case of nullity through the fact of the prosecution. 5° Finally, it proves in 

46. Ibid. ,  p. VIII; Comm. 8 (1976), p. 188. 
47. Cf. Comm. 11 (1979), p. 243; 12 (1980), p. 188. 
48. Cf. ibid. , p. 95. 
49. Cf. Cf. J.J. GARCIA FAILDE, Nuevo Derecho procesal can6nico (Salamanca 1984), p. 91. 
50. Cf. J. M. SERRANO, Nulidad de matrimonio . . .  , cit. , pp. 31 1-312. 
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this way to be a better safeguard for the claims both of the spouse and of 
third parties,51  without the favor matrimonii being compromised, since it 
must be present during the prosecution. 

Canon 1518 applies to the cases of marriage nullity in any instance or 
grade in which they are found, and there is no indication to the contrary: 
c. 1675 § 2 uses the expression "pendente causa." It also covers the 
documentary process (cc. 1686-1688) ,  the new proposition of the case 
(c. 1644), and the complaint of nullity against the sentence (c. 1619-1627 ). 
In § 2 of c. 1675 is found the requirement that "the case be pending," that 
at least the petition has been introduced. Here one must realize that the 
norm speaks of the "cause" (c. 167 5 § 2) ,  while in that of the report 
(c. 1518) the term "instance" is used and, in accordance with c. 1517 , this 
begins with the summons. However, for matrimonial cases, the criterion 
of c. 1675 § 2 ,  which is provided specifically for them, will be followed. 

With respect to the "death of the litigant, "  in the law of the PrM it 
was maintained that it had to be interpreted in the broad sense. Therefore, 
all those cases involving dissolution of the bond were made equivalent to 
it, among those which are enumerated: the pontifical dispensation, the 
pauline privilege or solemn religious profession. 52 At present, given the 
reference to c. 1518 and the fact that this puts death in the same category 
with the change of status and the cessation in office, (all of them situa
tions which have in common the verification of the fact that the juridical 
interest, which was the foundation for the condition of the legitimate 
party in the contradictory defense, has been lost) it can be sustained that 
when this takes place, in the progress of the case, any juridical variation in 
the condition of the spouse which implies that result, one will apply the 
rules found in c. 1518. Examples are: death, the declaration of the pre
sumed death (c. 1707), dispensation super rato (cc. 1697-1706),53 the pet
rine privilege (c. 1148), or the pauline privilege (cc. 1143-1147 , 1149 ). 

Although c. 1675 § 2 refers only to the death of a spouse and c. 1518 
similarly contemplates the death of only one litigant, it does not appear 
that there would be any difficulty in acknowledging that the reference to 
c. 1518 is possible even when the two spouses have died.54 

Another detail must be noted in reference to art. 222 § 1 of PrM, 
which mandates the notification of the death by an authentic document. 
Now it is not a precept, but there is no doubt that the tribunal will have to 

51. Cf. C. TRICERRI, commentary on c. 1675, in Commento al Cadice di diritto canonico 
(Rome 1985), p. 956. 

52. Cf. M. MARTINEZ CAVERO, "El fiscal en la acusaci6n . . .  ," cit., pp. 507-508. 
53. Consulted by the Signatura, the Sec indicated, in 1983, that papal authorization is not 

necessary to request the nullity of the marriage or to continue the case after obtaining the 
dispensation super rato. The text of this indication can be found in B. MARCHETTA, fl 
processo «super matrimonio rato et non consummato, " in Dilexit iustiti am (Vatican City 
1984), p. 429, note 30. 
54. Cf. J.J. GARCIA FAILDE, Nuevo Derecho procesal . . .  , cit., p. 34. 
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have a record of the death through whatever sort of means, proof or indi
cations that convince the tribunal of the death of the spouse. 

Finally, it is worthwhile to point this out in relation to the conclusion 
of the case as the point of division of the two conditions of c. 1518: the 
norm refers to the "decree of the conclusion of the case" ( c. 1599 § 3) 
given by the judge or the tribunal when the parties have nothing to add, 
once everything that is indicated in the presentation of the proofs is com
pleted or the useful time period has lapsed, or the tribunal has sufficiently 
instructed the case ( c. 1599 § 2). 

b) If the case has not been concluded 

In this case, when the decree of the conclusion of the case has not 
yet been given, c. 1518 provides that the instance is suspended until the 
heir of the deceased or his successor or a person legitimately interested 
resumes the case. 

We are now considering a case where the contradictory arguments 
are postponed through the death of one of the spouses. Here the suspen
sion proceeds from a juridical fact considered apart from the actual scope 
of the case, namely, the death of the spouse (or spouses). This death has 
an influence upon the advancement of the case; such a phenomenon re
ceives the technical name of interruption, 55 and belongs to the so-called 
temporal crises of the trial. The tribunal, whenever it obtains the knowl
edge of the death of the spouse, will issue a decree of interruption, and the 
process remains suspended in case the heir, the successor or a person le
gitimately interested may wish to continue the case. They should be 
warned that the lack of a promotion can bring about the expiration of the 
process, if no procedural act is carried out within the time limit of six 
months ( cf. c. 1520). To keep this from happening, the other party must 
petition the tribunal in suitable time, before the six months ( c. 1592), or 
the heir, the successor or a legitimately interested party who did not ap
pear in court would be declared absent (c. 1592). If the deceased had been 
the petitioner-spouse, and the new party who is substituting for him has 
not appeared, one can conclude that there is a renunciation of the in
stance (cf. c. 1594), although the respondent has the right to have the pro
cess continue. The expiration of the process will not prevent the 
possibility that, afterwards, one may again petition for nullity. Now those 
cases, once it is taken into consideration that during the life of the 
spouses the marriage had already been challenged, would not be governed 
by C. 1675 § 1. 

The incorporation into the trial of some of the subjects enumerated 
in c. 1518 will bring to an end the previous examination of the interest 
upon which those subjects took their standing. The CIC, in contrast to the 
PrM, does not require the existence of "grave reasons, " but rather the 

55. Cf. C. DE DIEGO-LORA, commentary on c. 1517, in CIC Pamplona. 
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proof of the legitimate interest in order to acquire the status of the party, 
resolving in this way the controversy raised in the previous law. 56 

Nor does the norm dictate the need for a prejudicial status of the nul
lity with respect to another controversy, it is sufficient, as it was said, with 
the proof of the interest. 57 

The new party will be able to be both petitioner and respondent and 
fully acquires this status within the procedural relationship. Thus the per
son can adopt the procedural attitudes that in his opinion better protect 
his interest, without being bound to maintain the claims of the deceased 
spouse. 58 Technically speaking, what has been produced is a substitution 
in the capacity. The person substituted, different from the representative, 
is a true party, and although the right is not his in virtue of the acts of the 
process, (c. 1674 only concedes that right to the spouses and to the pro
moter of justice), the action is undertaken by virtue of his interest. 59 It is 
because of this, that the substitute acts in his name and his proper inter
est, while the representative does it in the name and in the interest of 
someone else. In conclusion, the substitute acts procedurally as it suits his 
own interest, whereas the representative always acts under the orders of 
the one being represented. 

The intervention of the promoter of justice in the prosecution of the 
case is possible if reasons are found which legitimate his exceptional pres
ence60 as a party by his own right and not in substitution for one of the 
parties. 61 If he already has been acting because he was challenging the 
marriage (cf. 1674, 2 °) it means that the reasons that sustain his interven
tion have been verified and he will consequently be present at the prose
cution as a public respondent party. 

c) The concluded case 

Once the decree of the conclusion of the case is issued, c. 1518 pre
scribes that without interrupting the process ("the judge must continue 
[ the case]"), the judge will cite the procurator, and, if there is not one, the 
heir of the deceased or his successor. 

Taken in the context of our previous discussion, I suggest that the 
legislator contemplates a hypothesis that is procedurally different from 
what was studied before. As a matter of fact, the citation of the procurator 
( c. 1482) requires the presence in the court trial of the representative 
of the deceased party, without whom a substitute in the legitimation is 

56. Cf. R. RODRIGUEZ-OCANA, "La legitimaci6n originaria y sucesiva en los procesos de 
nulidad matrimonial," in Jus Canonicum 27 (1987), p. 195. 

57. Cf. S. BERLINGO, "Il processo," in Diritto matrimoniale canonico (Milan 1989), p. 237. 
58. Cf. R. RODRIGUEZ-OCANA, "La legitimaci6n originaria . . .  ," cit., pp. 195-196. 
59. Cf. A. DE LA 0LIVA-M.A. FERNANDEZ, Lecciones de Derecho Procesal (Barcelona 1986), 

p. 336. 
60. Cf. Comm. 11 (1979), p. 259. 
61 .  Cf. G.M. UsAI, "L'impugnazione del matrimonio dopo la morte . . .  , "  cit., p. 49. 
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effectively removed. The procurator as the alter ego of the deceased 
spouse still has the mandate ad lites (c. 1484) in order to act in the name 
of the one being represented in the legal actions that take place between 
the conclusion of the case and its sentence. The CIC even recognizes the 
possibility of appeal ( cf. c. 1486 § 2). The reason behind this presupposi
tion resides in the acknowledgment that the case can be sufficiently in
structed. Consequently the judge or tribunal "will be able to issue the 
sentence, if he has full knowledge of the matter because of what is alleged 
and proved" (c. 1606). If there is no procurator, which is possible, since 
his nomination is facultative, according to the CIC (c. 1482 § 1), the judge 
will cite the heir of the deceased or the successor of the deceased. 

It can happen that after the conclusion of the case it might be neces
sary to obtain new proofs in accordance with the tenor of the reasons con
tained in c. 1600, which will give rise to the production of new proofs (cf. 
c. 1600 § 3). As for the admittance of new proofs on the part of the judge, 
or the fact that the said proofs can even be ordered ex officio, he makes 
these known along with the other matters. Although the decree of conclu
sion has already been issued, the judge realizes that the case is not suffi
ciently instructed, which is the equivalent to lacking full cognizance of the 
case, or he seeks to avoid the injustice of the future sentence. The inter
ventions that take place immediately after (the procedure of admitting the 
proofs, the publication, etc.) require, in our opinion, that the judge cite the 
heir of the deceased or the successor of the deceased. It is not sufficient 
simply to have the presence of the procurator according to the tenor of 
c. 1518, 2°. For, if it is true that the procurator represents the party, there 
are actions that demand direct action and which go beyond the mandate 
ad lites executed by the procurator. These are actions (cf. c. 1485) which 
directly affect the right of the party and how this right is to be def ended, 
and that the party is only entitled to its execution. The procedural acts to 
which c. 1600 gives origin are of this nature, namely, to give consent to the 
new proofs, which are being proposed, and so forth. 

Finally, although the procurator can appeal the sentence even if he is 
the only one cited, the prosecution of the case must be carried out by the 
new party. 62 The determination of who the new party is must be taken 
from the prescriptions of c. 1518, 1 °, which deals with the prosecution of 
the case. 

62. Cf. J.Ma. IGLESIAS AL TUNA, Procesos matrimoniales can6nicos, cit., p. 139, note 85. 
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ART. 3 
De officio iudicum 

ART. 3 
The Office of Judges 

Index, antequam causam acceptet et quotiescumque 
spem boni exitus perspicit, pastoralia media adhibeat, ut 
coniuges, si fieri potest, ad matrimonium forte convali
dandum et ad coniugalem convictum restaurandum indu
cantur. 

Before he accepts a case and whenever there appears to be hope of suc
cess, the judge is to use pastoral means to persuade the spouses that, if it 
is possible, they should perhaps validate their marriage and resume their 
conjugal life. 

SOURCES: c. 1965; PrM 65; SN can. 473 

CROSS REFERENCES: cc. 1446, 1659 § 1, 169 5  

COMMENTARY ------

Antoni Stankiewicz 

The administration of justice that aims at safeguarding the personal 
rights of the faithful must not diminish "the promotion of that ecclesial 
communion which is considered primary for all ecclesiastical legislation, 
and which must guide all the activity of the people of God."1 For this rea
son, the present norm, in accordance with canonical tradition (X I, 36, 1), 
reminds the judge of his duty to put the principle of ecclesial communion 
into practice by means of reconciliation and peaceful settlements of dis
putes among the faithful. 2 

1. JOHN PAUL II, Address to the Rota Romana, February 26, 1983, in AAS 75 (1983), p. 556. 
2. Cf. A. STANKIEWICZ, "I doveri del giudice nel processo matrimoniale Canonico," in 

Apollinaris 60 (1987), pp. 210 ff. 
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In cases for the private good the judge can propose a settlement and 
arbitration ( c. 1446 § 3) in addition to seeking an equitable solution to the 
controversy (counting on the mediation of the proper authorities (c. 1446 
§ 2). In cases for the public good, however, among which are those con
cerned with marriage nullity, the recourse to a settlement or to arbitration 
is excluded (c. 1715 § 1) for treating the rights of those whom the parties 
cannot provide for freely ( c. 169 1). It is precisely for this reason in cases 
concerning the marriage bond that the law requires of the judge only the 
canonical-pastoral duty to use pastoral means to persuade the parties, if it 
is possible, to convalidate their marriage and to renew their conjugal co
habitation. The judge can accomplish this duty both before the acceptance 
of the petition and during the course of the process, for example in the 
session for the concordance of the "dubium," or during the interrogation 
of the parties, or in another moment he considers adequate for this pur
pose. 

This function, which the judge must personally exercise and not by 
sending the question to the ordinary, as was established in the previous 
marriage norms (PrM 65 § 1), should not be considered useless, since it 
expresses the genuine interest of the Church in protecting the stability of 
the marriage bond. 3 

There are several pastoral means at the disposition of the judge. The 
first, in the cases of nullity provided for by the law (cc. 1156-1160), is the 
simple convalidation of the marriage, which consists in the renewal of the 
matrimonial consent by one or by two of the parties by means of a new act 
of the will. In addition, there exists the possibility of directly asking the 
parties to renew their conjugal life. In this way, the ecclesiastical judge re
mains committed to the post-matrimonial pastoral duty of guiding the cou
ple toward the realization of the values and the duties of their marriage 
within the scope of the ecclesiastical community ( cf. FC 69 ). 

3. Cf. Comm. 11 (1979), p. 260. 
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§ 1 .  Libello acceptato, praeses vel ponens procedat ad no
tificationem decreti citationis ad normam can. 1508. 

§ 2.  Transacto termino quindecim dierum a notificatione, 
praeses vel ponens, nisi alterutra pars sessionem ad 
litem contestandam petierit, intra decem dies formu
lam dubii vel dubiorum decreto suo statuat ex officio 
et partibus notificet. § 3 .  Formula dubii non tantum 
quaerat an constet de nullitate matrimonii in casu, 
sed determinare etiam debet quo capite vel quibus 
capitibus nuptiarum validitas impugnetur. § 4. Post 
decem dies a notificatione decreti, si partes nihil op
posuerint, praeses vel ponens novo decreto causae 
instructionem disponat. 

§ 1. When the petition has been accepted, the presiding judge or the po
nens is to proceed to the notification of the decree of summons, in 
accordance with can. 1508. 

§ 2. On the expiry of fifteen days from the notification, the presiding 
judge or the ponens shall, unless one or other party requests a ses
sion for the joinder of the issue, within ten days by his decree deter
mine ex officio the formulation of the doubt or doubts and notify the 
parties. 

§ 3. The formulation of the doubt is not only to ask whether the nullity of 
the particular marriage is proven, but also to determine the ground or 
grounds upon which the validity of the marriage is being challenged. 

§ 4. After ten days from the notification of the decree, if the parties have 
not lodged any objection, the presiding judge or the ponens is by a 
new decree to arrange for the instruction of the case. 

SOURCES: § 1 :  PrM 74-86 
§ 2 :  PrM92 ;  CPAC Reser., 28 apr. 1970, 11 
§ 3 :  PrM88 

CROSS REFERENCES: § 1: cc. 1505-1508, 1658-1659 ,  1686 
§ 2 :  cc. 1513 §§  2-3, 1661 § 1 
§ 3 :  cc. 1683, 1644 § 1 
§ 4: cc. 1516, 1529 
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C OMMENTARY ------

Antoni Stankiewicz 

1. In the process of marriage nullity, which has limited specific pro
cedural norms, those norms concerning trials in general as well as those 
treating the ordinary contentious process, should also be employed, un
less the specific subject matter demands otherwise (c. 1691). Thus, in this 
process one must submit a judicial petition (c. 1501) in accord with the 
dispositive principle, since the judge cannot officially hear the case 
("nemo iudex sine actore") without the petition of the private party, who 
is either the spouse (c. 1674, 1 °) or the promoter of justice (c. 1674, 2 °). 
Therefore, the norms that ref er to the contents of the libellus for the ordi
nary contentious trial are to be applied in the matrimonial trial. These 
norms specify the essential and integrating requirements for the judicial 
petition. They include: the "petitum" with the "causa petendi,"  together 
with a brief description of the facts and of the proofs to illustrate the basis 
for the petition (c. 1504), the indication of the domicile or quasi-domicile 
of the respondent, the signature of the petitioner or of his procurator, the 
place of the residence of the petitioner and the date of the brief, as well as 
those matters relating to the acceptance and rejection of the libellus 
(c. 1505). 

The acceptance or the rejection of the libellus does not take place 
through the decree of the college of judges, even if it includes cases that 
refer to the marriage bond (c. 1425 § 1 ,1 °, b), but through the decree of the 
president of the college or of the ponens. (This is for reasons of proce
dural promptness.)1 

In the same decree ordering the libellus to be accepted there also ap
pears the citation of the respondent ( c. 1507 § 1 ), or of his curator (if the 
party does not enjoy procedural capacity) and the legal capacity of those 
who must intervene in the trial (c. 1508 § 3) such as the defender of the 
bond (c. 1434, 1°). Also in marriage cases, the libellus must be attached to 
the citation, unless, for serious reasons, the judge decides that the respon
dent should not receive it before he is interrogated (c. 1508 § 2).2 If in his 
decision the judge denies the notification of the libellus, he must do so 
with strong motives, since in such a case one would not merely be dealing 
with a directive, but with a decree (c. 1617 ). Contrarily, when the judge 
does not so deny the notification, the respondent can raise an exception 
to the nullity of the judicial citation. 3 

1. Cf. Comm. 8 (1976), p. 187. 
2. Cf. Comm. 1 1  (1979), pp. 90, 261; 15 (1984), pp. 62-63. 
3. Cf. A. STANKIEWICZ, "De citationis necessitate et impugnatione," in Monitor 

Ecclesiasticus 114 (1989), pp. 389-390. 
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Despite the legal expression "libello acceptato," which in marriage 
cases might exclude the possibility of an automatic acceptance of the li
bellus ("ipso iure": c. 1506), it must be understood that the nature of 
marriage cases does not prevent the operability of this provision in the 
marriage trial (cf. c. 169 1). As a matter of fact, that norm was introduced 
to speed up the procedural "iter" in all cases, forestalling in a special way 
the negligence of the judge. 4 Therefore, in case of an automatic accep
tance of the libellus, the judge will proceed to the citation of the respon
dent within twenty days from the presentation of the petitioner's request 
in which she had solicited its decision ( c. 1507 § 2). 

2. In the cases of marriage nullity defining the terms of the contro
versy must be accomplished within the formula of the "dubium" or of the 
"dubia," in the manner described within the ordinary contentious trial for 
the most difficult cases ( c. 1513 § 2). The practice of the joinder of issues 
by means of the concordance of the "dubium" or of the "dubia, " which in 
marriage cases is expressed by means of a ritual formula: "an constet de 
matrimonii nullitate in casu," was considered most useful by doctrine dur
ing the period when the CJC/19 17 was in force., It was prescribed by the 
CJC/19 17 without exception for the marriage nullity cases (PrM 88 and 
92), even considering the adversarial reply from the defendant essential 
for the "litis contestatio. " 

However, in the declarative actions, like those of the marriage nul
lity, the "contradictio petitioni actoris" which had to be concluded in the 
joinder of issues in marriages cases (c. 1726 CJC/1917 ; PrM 87), was inter
preted in a broad sense, or, rather, as an answer of the defendant even 
though he or she had agreed with the petition of the plaintiff. But in those 
cases, at times, when verification of the joinder of issues in doubt, the 
other party may have become a "consors actoris. " Nevertheless, the effort 
to save the required "contradictio" was not abandoned with the recourse 
to the "litis contestatio affirmativa," in which even the confession of the 
respondent could be integral to the joinder of issues, considering the na
ture of the trial, and of the interest of the respondent to obtain the judicial 
decision. In effect, "contestari" the "litis" meant "simul testari," even "su
per re petita." 5 

In the current law, in which defining of the terms of the controversy 
helps one arrive at the joinder of issues (c. 1513 § 1), and in which the 
cases of marriage nullity are arrived at by means of the establishment of 
the "dubium, "  or of the "dubia," the opposing positions of the parties in 
the majority of cases appear notably weakened, especially at the moment 
in which both parties are in accord concerning the plaintiff's petition, and 
consequently, about the formulation of the "dubium. " 

4. Comm. 11 (1979), pp. 87-88; 15 (1984), p. 62. 
5. Cf. glossa ad v. "responsionem," X I, 6, 54. 
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The formula of the "dubium" has to be fixed by the office of the 
judge ( either the presiding judge or the ponens) by means of a decree, 
within fifteen and twenty-five days from the notification of the citation 
after the response of the respondent to the petition and the proposition of 
the "dubium" has been taken into account. 

If one of the parties has requested a hearing for the joinder of issues, 
the judge cites both parties together with the def ender of the bond for the 
session for a concordance of the "dubium" during which they come to an 
agreement on the decree of its formulation, both when the parties concur 
and when they disagree between themselves (cf. c. 1729 §§  2-3 CIC/1917 ; 
PrM 92). 

The parties must be notified of the decree which settles ex officio 
the formulation of the "dubium," and they are allowed a period of ten 
days before the same judge within which he can modify the formulation. 
The decision of the judge in this respect cannot be appealed (cc. 1513 § 3 ,  
1629 , 5°). 

One might similarly describe the decree that establishes the formula
tion of the "dubium" in the session for the concordance. Above all, the no
tification must be made to the party who has not participated in the 
hearing, whether because they have relied upon the justice of the court or 
because they disagree with the petition of the plaintiff. In any case, this 
notification is never superfluous, insofar as it informs the parties of the 
object of the trial in proper juridic terms.6 In addition, the party present at 
the hearing can also find him- or her- self in strong disagreement with the 
formulation of the "dubium" established by the judge and then, by means 
of the appeal, they can insist once again for the judge to reconsider his de
cision and modify the formulation. 

3. In the cases of marriage nullity the specification of the "res in iu
dici um deducta" is brought about by means of the determination of the 
ground of nullity in the formulation of the "dubium" by whoever chal
lenges the validity of the marriage (cf. NTRR, 62 § 1). The norm of § 3 ad
heres faithfully to the canonical practice concerning the necessity of 
specifying in the joinder of issues the ground of nullity of the matrimony 
at hand, a practice that in the previous period was commonly recognized 
(PrM 88), particularly in marriage trials. (CPAC, Rescript, April 28, 1970 , 
no. 11). Therefore, they were not receptive to the formulation of the "du
bium" which solely indicated the nullity of the marriage in question with
out the ground of nullity being apprehended. To them, this manner of 
proceeding placed greater stress upon the invalidating fact of the marriage 
rather than its "nomen iuris. " In fact, that proposal claimed to allow the 
judge to determine the ground of nullity or to change it up to the moment 
of the "conclusio in causa."7 

6. Comm. 15 (1984), p. 64. 
7. Comm. 1 1  (1979), p. 261. 
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The introduction of the ground of nullity in the formulation of the 
"dubium," whether with the designation derived from the law (for exam
ple, "the nullity of the marriage in question has been decided for the rea
son of fear inflicted upon the petitioner," etc.), or from jurisprudence (for 
example, "because of the exclusion of the good of the offspring" ), not 
only prevents a new introduction of the case on the same ground in the 
first instance, but also determines the definition of the double conformed 
sentence (cf. c. 1641, 1 °) for the celebration of the new marriage (c. 1684) 
and the request for a new proposition of the case (c. 1644). 

One should note that occasionally the invalidating fact of the mar
riage becomes difficult to define in a precise ground of nullity as arti
culated by the law or made readily apparent by jurisprudence, as, for 
example, if one is specifically treating an error which determines the will 
about the indissolubility of marriage ( c. 1099 ), or of the exclusion of indis
solubility ( c. 1101 § 2). In any case, the judge cannot change ex officio the 
ground of nullity without hearing the parties and examining their reasons 
(c. 1514). 

If the formulation of the "dubium" contains various grounds of nul
lity, these must be proposed in a subordinate or alternative manner in case 
they are incompatible with each other, as, for example, grave fear and 
total or partial simulation attributed to the same party in the case; the lack 
of sufficient use of reason and simulation, etc. If they are compatible, they 
are proposed in an equally primary form. 

4. There is a prohibition also in force for the marriage cases from col
lecting the proofs before the opening of the instructive phase, which is oc
casioned through a decree of the judge (the presiding judge or the 
ponens), and which must allow ten days to pass from the notification of 
the decree that fixed the formulation of the "dubium."8 

However, the exception established by c. 1529 , which makes possi
ble the acceptance of the proofs in the marriage trial before the joinder of 
issues for a grave reason, also has to be valid according to canonical tradi
tion (PrM 68 § 2). In the decree for the opening of the instruction the 
judge can set the time period for the proposal of the proofs and for their 
completion (cf. c. 1516). 

8. Cf. ibid. 
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1678 

Tit. I. Ch. I. Art. 4. Proofs 

ART. 4 
De probationibus 

ART. 4 
Proofs 

c. 1678 

§ 1. Defensori vinculi, partium patronis et, si in iudicio 
sit, etiam promotori iustitiae ius est: 
1 ° examini partium, testium et peritorum adesse, 

salvo praescripto can. 1559;  
2° acta iudicialia, etsi nondum publicata, invisere et 

documenta a partibus producta recognoscere. 

§ 2. Examini, de quo in § 1, n. 1 ,  partes assistere ne
queunt. 

§ 1. The def ender of the bond, the legal respresentatives of the parties 
and, if involved in the trial, the promotor of justice also, have the 
right: 
1 ° to be present at the examination of the parties, the witnesses and 

the experts, without prejudice to can. 1559 ; 
2 ° to inspect the judicial acts, even if they are not yet published, and 

to examine documents produced by the parties. 

§ 2.  The parties cannot assist at the examination mentioned in § 1 n. 1. 

SOURCES: § 1: cc. 1968, 1969 ; PrM 70 , 71, 128; Signatura Litt., 19 nov. 
19 47 ; SN cc. 476 et 477 ; CPAC Reser., 28 apr. 1970 , 13 et 15 
§ 2 :  PrM 128 

CROSS REFERENCES: cc. 1501, 1559 , 1598, 1674 

COMMENTARY -------

Joan Carreras 

1. The legislator desires that the marriage process respect the require
ments of the dispositive principle, since the participation of the parties in 
the process is not limited to challenging the marriage (nemo iudex sine ac
tore, cc. 1501 and 1674) but may extend throughout the development of the 
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trial, especially, as is the case here, in the probatory phase. In the process, 
they are the parties who must provide the probatory material in the trial 
that serves as the basis upon which the judge will determine his sentence. 
In order to issue the sentence, the judge must scrupulously limit himself to 
the examination of the material brought forward by the parties in the trial. 
This, of course, does not entail that the judge cannot use his own "lessons 
from experience" and the "known facts." 1 Thus does the dispositive princi
ple come to take the place of the inquisitive beginning and quasi-penal idea 
of the former process of marriage nullity. 

Previous procedural discipline held that the principle of the confi
dentiality of instruction ruled, in virtue of which only the defender of the 
bond was given the possibility of helping to study the proofs (PrM 128). 
The new norm has mitigated the principle of the confidentiality of instruc
tion, establishing that not only the defender of the bond-as well as the 
promoter of justice, when he intervenes in the marriage trial-but also the 
advocates can assist in the examination of the parties, witnesses and ex
perts. However, this norm merely attenuates the previous principle, since 
c. 1678 now establishes a precise distinction between public and private 
litigants, giving a distinct treatment to each group. For only the spouses, 
or better, the procedural private parties, are conceded the right to exam
ine the judicial acts and the documents presented by the parties (c. 1678 
§ 2 a sensu contrario ). 

2. Recognizing that the advocates of the parties possess this faculty 
may be considered a means of guaranteeing the principle of the right to a 
hearing.2 In virtue of this "ius defensionis perficitur facultate adducendi 
probationes utrique parti facta et servata."3 At the same time, prudence 
and common sense must be respected. If c. 1559 generally stipulates that 
"the parties cannot assist at the examination of the witnesses ... , " with 
greater reason still are they excluded from the procedure for nullity of 
marriage, given that the depositions normally have an intimately personal 
character. It is necessary, however, to safeguard the freedom of the wit
nesses and of the experts. In fact, in the Schema of 1976 nothing was said 
with respect to the parties. This is explained by the fact that, in answer to 
the suggestion of one of the consultors as to whether the parties could as
sist in gathering the proofs, and in questioning the expert witness as well 
as the parties, all gave a unanimous negative answer. 4 

1. Cf. F. STEIN, El conocimiento privado deljuez (Madrid 1990) (Spanish trans. by Andres 
de la Oliva Santos). 

2. Regarding the ius defensionis one can consult G. ERLEBACH, La nullita della sentenza 
giudiziale "ob ius defensionis denegatum" nella giurisprudenza rotale (Vatican City 1991); 
C.  GULLO, "Il diritto di difesa nelle varie fasi del processo rnatrirnoniale," in Monitor 
Ecclesiasticus 1 13 (1988), pp. 29-50; P. SILVESTRI, Evoluzione del concetto di "diritto di 
difesa" (Rome 1991). 

3. Interlocutory sentence c. POMPEDDA, July 23, 1986, Corporis Christi, 122/86, no. 9. 
4. Cf. Comm. 11 (1979), p. 263. 
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It does not seem that the right of defense of the parties is compro
mised so long as their respective advocates are permitted to have access to 
the gathering of the proofs, and so long as it is guaranteed that the parties 
can in all cases examine the judicial acts and the documents presented by 
the other party. This right, which we shall examine later, is recognized in 
the same c. 1678. In a broad sense one can speak of the ius postulandi as a 
right "to perform-either personally or through their patrons (c. 1490)-all 
the legitimate acts which allow for effective and definite judicial protec
tion up until the final decision."5 There is a possible problem when the par
ties represent themselves in the marriage process, that is to say, without 
the help of an advocate. In this instance, as a matter of fact, one can imag
ine that the right of defense and the principle of having a right to a hearing 
would demand that the party be able to assist in the afore-mentioned pro
batory acts, not in the role of a party, however, but rather in that of an 
advocate. We think, however, that neither the words of c. 1678 § 2 ("the 
parties cannot assist in the examination of what is treated in § 1, 1 °") nor a 
correct understanding of the principle of the right to a hearing permit this 
interpretation. Nor would the right of defense of the party be seen as being 
harmed in the case where the advocate did not make use of the faculty 
conceded to him in c. 1678 § 1, 1 °.6 

3. Once it has been settled that the distinct treatment of the public 
and private parties in c. 1678 § 1, 1 ° has not infringed upon the right to a 
hearing, two other juridical problems of a different type and importance 
should be considered. In the first place, with a preliminary character and 
in a certain prejudicial sense, the distinct treatment permits one to a ques
tion whether the figure of the defender of the bond, as well as that of the 
promoter of justice, 7 does or does not possess the essential character of a 
party in the process. For if one considers that in canon law the idea of 
party can only refer to whoever holds the substantial juridical relation
ship8 (the parties in a material sense), then the defender of the bond could 
not be considered as a party, since he is not a title holder of the juridical 
matrimonial relationship, but is only a defender of a juridical interest that 
is general and public. 9 

5. J. LLOBELL, "Lo 'ius postulandi' e i patroni," in fl processo matrimoniale canonico 
(Vatican City 1988), p. 186; idem, "Il patrocinio forense e la 'concezione istituzionale' del 
processo canonico," in fl processo matrimoniale canonico , 2nd ed. (Vatican City 1994) ,  
pp. 439-4 78. 

6. Cf. J. LLOBELL, "Il patrocinio forense . . .  ," cit. , pp. 458-463. 
7. Cf. M. MIELE, "Il promotore di giuzstizia nelle cause di nullita del matrimonio," in Studi 

sul processo matrimoniale canonico (Padova 1991), pp. 167- 176. 
8. In this sense A.M. PUNZI NICOLO, "Parte (Diritto Canonico)" in Enciclopedia del 

Diritto, XXXI (Turin 1981), p. 974. 
9. Regarding the different doctrinal positions on the juridical qualifications for the 

defender of the bond one can consult the study of G. COMOTTI, "Considerazioni sull'istituto 
del 'defensor vinculi'," in Studi sul processo matrimoni ale . . .  , cit., pp. 124-129. 
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How one answers the question of the juridical nature of the def ender 
of the bond could have repercussions on the second problem pointed out 
regarding cc. 1678 § 1 °, and 1559 .  This latter canon establishes in a gen
eral way that "the parties cannot assist at the examination of the wit
nesses, unless the judge, especially when it occurs in a case of a private 
matter, considers that they have to be admitted. However, their advocates 
or procurators can assist at such examinations unless, due to the circum
stances of the issue and of the persons involved, the judge thinks that the 
procedure should be done in a confidential manner." Given that c. 1678 
§ 1, 1 ° establishes the applicability of c. 1559 ,  it is unclear whether in the 
marriage trials the prohibition of the judge concerns only the advocates of 
the parties, or if, on the contrary, it extends to the def ender of the bond 
and to the promoter of justice. Whether they do or do not possess the ju
ridical status of a party in the process, the doctrine seems to incline to
ward the second solution, to extend the temporary prohibition to the 
def ender of the bond and to the promoter of justice from assisting at the 
proof of the witnesses, thereby proceeding in a confidential manner.10 Ac
cording to the majority of opinions in doctrine, the prevailing principle of 
equality demands strict interpretation in accord with c. 18, thus prevent
ing the public parties from being able to hold procedural prerogatives be
yond those that the law formally expresses. This is due to the strict 
connection that exists between the principle of equality and the principle 
of the right to a hearing.11 

4. Regarding the publicity of the acta judicialia, 12 c. 1678 estab
lishes another right of the public parties and of their advocates, a right 
which a sensu contrario extends also to the petitioners and the respon
dent and which gives them the authorization "to examine the judicial acts, 
even when they are not published, and to examine the documents pre
sented by the parties" (c. 1678 § 1, 2 °). The problem is not found wholly in 
this norm, but also in the closely related c. 1598, which establishes what 
has been called the "key norm of procedural legislation."13 Indeed, for the 
sake of the principle of the right to a hearing, it is fundamental for the par
ties that their right be safeguarded to examine the facts that have been 
considered proven and which served as the basis for the judge's sen
tence. 14 How could the principle of the right to a hearing be considered 

10. In this sense J.J. GARCIA FAILDE, Nuevo Derecho procesal can6nico (Salamanca 1984), 
pp. 136-137, G. COMOTTI, "Considerazioni sull'istituto . . .  ," cit., p. 109, note 61;  and G. USAI, "11 
promotore di giustizia ed il difensore del vincolo," in Il processo matrimoniale canonico, 
cit., p. 140. 

11 .  I. ZUANAZZI, "Le parti e l'intervento del terzo nel processo canonico di nullita 
matrimoniale," in Il processo matrimoniale canonico, cit., pp. 354- 367. 
12. Cf. Comm. 11 (1979), p. 264. 
13. C. GULLO, "La pubblicazione degli atti e la discussione della causa (cc. 1598-1606, 

can. 1682 §2)," in Il processo matrimoniale canonico, cit., p. 289. 
14. J. LLOBELL, "La genesi della sentenza Canonica," in Il processo matrimoniale canonico, 

cit., p. 730-734. 
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honored if the judge were to issue the sentence that is based upon a 
proven fact but which had not been shown to anybody (c. 109 8 § 1 in 
fine)?15 It is not surprising, therefore, that the cited c. 1598 § 1 establishes 
under pain of nullity the duty of the judge to permit the examination of the 
judicial acts both by the parties and their advocates. 

15. Cf. C. GULLO, "La pubblicazione . . .  ," cit., pp. 293-294. 
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Nisi probationes aliunde plenae habeantur, iudex, ad par
tium depositiones ad normam can. 1536 aestimandas, tes
tes de ipsarum partium credibilitate, si fieri potest, 
adhibeat, praeter alia indicia et adminicula. 

Unless there are full proofs from other sources, then in addition to other 
indications and supportive elements, in order to weigh the depositions of 
the parties in accordance with can. 1536 the judge is, if possible, to hear 
witnesses to the credibility of the parties themselves. 

SOURCES: c. 1975; PrM 137 ; SN can. 482 

CROSS REFERENCES: cc. 1536, 1573, 1608 

CO MMENTARY -------

Joan Carreras 

1. It is well known that the declaration of the parties, also called the 
judicial confession, can reasonably be considered the regina proba
tionum, the queen of proofs. The reason is evident. In the instance where 
the private good comes into play, the judicial declaration of one of the par
ties against his or her own interests enjoys such a weight that the canoni
cal legislator establishes that such a judicial confession "relieves the other 
parties from the burden of proof' (c. 1536 § 1). It is also a deeply rooted 
juridical principle, equally welcomed by the canonical legislator, that, 
when the public welfare is at stake, the judicial confession does not enjoy 
the value of full proof on its own, but it must be evaluated by the judge 
with the rest of the circumstances of the case ( c. 1536 § 2). 

2. Seeing that the norm contained in c. 1536 is so clear, one might ask 
why the legislator dedicates a new norm ( c. 1679 ) for the evaluation of the 
declarations of the parties in the marriage trials. As a matter of fact, in the 
heart of the Commission, one consultor suggested that the present canon 
could be suppressed.1 Such an opinion did not succeed, among other rea
sons, because c. 1679 adds an explicit reference to the "witnesses of cred
ibility" and other indications and matters so that the judge can evaluate 
the declarations of the parties. In a certain way, the principle states that 
these parties, by themselves alone, do not qualify as constituting full proof 
against the validity of the marriage. It states also, however, that one must 
guard against an ensuing pessimism concerning human affairs, according 

1 .  Cf. Comm. 1 1  (1979), p. 263. 
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to which people would always be inclined to lie for personal advantage, 
even in a subject so important and sacred as the sacrament of matrimony. 2 

For this reason, in the cases, certainly hypothetical and always very rare, 
where one could come to obtain moral certitude about the invalidity of the 
marriage bond only through the confession of the parties, then it would be 
necessary that the judge attentively evaluate both the testimonies of cred
ibility and other indications and matters. 3 

In other words, in a matrimonial matter the legislator adopts a posi
tion that must guarantee to the greatest extent the favor veritatis. In this 
way, it can happen that before the conflict between the apparent validity 
of the marriage bond and the claim to its nullity as affirmed and declared 
in the trial by the parties, the judge arrives at the moral certitude that the 
marriage never existed., This is done paying attention only to the declara
tion of the parties, which is always corroborated by the means mentioned 
in which the integrity of the parties are verified. 

3. It is important to explicitly state here that one is not discussing an 
authentic conflict between the internal and the external forum, nor is it 
possible to think that such a situation can be frequently found. A conflict 
between the internal and external forum is not treated here because the 
demands of c. 1608 § 2 continue in force. This canon establishes that the 
judge must attain moral certitude ex actis et probatis, on the part of what 
is alleged and what is proved. Moreover, the reason that we are presented 
with this difficult and unusual scenario rests on the fact that a circum
stance which caused the nullity of marriage can remain in the internal 
forum only remotely, without its emerging in one way or another in objec
tive and external reality.4 Otherwise, the moral certitude of the judge 
would not be an objectively authentic "certitude," because it would not be 
capable "of being transmitted to the parties and to the higher tribunal 
along with the motivations, of course understanding that such objectivity 
does not reside in each one of the proofs [ ; ]  but the power to produce 
moral certitude in any competent person through the material and in his 
good judgment lies in the objective capacity that all the indications and 
proofs taken together possess. "5 Therefore, one can conclude that "to sup
pose cases in which the moral certitude can only be attained in the inter
nal forum, that is to say, within the scope of the conscience, is like 
constructing a 'scholastic academia, ' since one such occurrence will be 

2. Cf. M.F. P0MPEDDA, "La questione dell'ammissione ai sacramenti dei divorziati 
civilmente risposati," in Notitiae 28 (1992), p. 480. 

3. Cf. P. FELIC!, Discourse, February 21 ,  1977, in Comm. 9 (1977), p. 180; M.F. POMPEDDA, 
"11 processo canonico di nullita di matrimonio: legalismo o legge di carita?," in Ius Ecclesiae 
1 (1989) pp. 446-447. 

4. Cf. PIUS XII, Discourse to the Tribunal of the Roman Rota, October 1, 1942, in AAS 34 
(1942), pp. 338-342. 

5. J. LLOBELL, "La genesi della sentenza canonica," in Il processo matrimoniale canonico 
2nd ed. (Vatican City 1994), pp. 446-449. 
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really so rare that it must necessarily be considered as if it never hap
pened. "6 

4. In reality, the problem studied here is intimately related to the pro
batory value of the declaration of a single witness (cf. c. 1573). One or the 
other scenario can take place especially in cases that are treated under the 
allegations of metus or simulation of consent. Concerning the first of 
these allegations of nullity, analyzing the more recent jurisprudence in the 
matter, Pompedda points out that "the rotal sentences have declared that 
credit must be given to the declarations of that person who has been the 
victim of threats: one is dealing with an internal act and, therefore, the one 
declaring that he has been pressured must be believed, provided that that 
person can convince the judge that his declaration is completely worthy of 
belief. "7 On the contrary, according to the same author, in the matter of 
simulation, rotal jurisprudence continues to be very reticent in giving pro
bative value to the confession or the declaration of the one simulating. In 
these situations it continues to apply the same parameters as the previous 
legislation, that is to say, the need to pay close attention to the so-called 
causa simulandi and the "other elements" to which c. 1536 refers. 

6. M.F. POMPEDDA, "II valore probativo delle dichiarazioni delle parti nella nuova 
giurisprudenza della Rota Romana," in Ius Ecclesiae 5 (1993), p. 451. 

7. Ibid. 
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Tit. I. Ch . I. Art. 4. Proofs c. 1680 

In causis de impotentia vel de consensus def ectu propter 
mentis morbum index unius periti vel plurium opera uta
tur, nisi ex adiunctis inutilis evidenter appareat; in cete
ris causis servetur praescriptum can. 1574. 

In cases concerning impotence or defect of consent by reason of mental 
illness, the judge is to use the services of one or more experts, unless from 
the circumstances this would obviously serve no purpose. In other cases, 
the provision of can. 1574 is to be observed. 

SOURCES: cc. 1976-1982 ; PrM 139 -154; SCRO Deer. Qua singulari, 
12 iun. 1942 (AAS 34 [19 42 ] 200-202); SN cc. 483--489 ; CPAC 
Reser., 28 apr. 1970, 17 ; Signatura Reser., 10 nov. 1970, 2 et 3 ;  
Signatura Reser., 2 ian. 1971, II, 2 et 3 

CROSS REFERENCES: cc. 1084, 109 5, 1574, 1578 et 1702 

COMMENTARY -------

Joan Carreras 

1. From a systematic point of view, it is interesting to stress that at 
this point the legislator gives equal treatment to the impediment of impo
tence and cases of defect of consent due to "mental illness, " demanding 
that the judge utilize the help of one or more experts. This means, on the 
one hand, that there is a difference regarding grounds of nullity, whose 
general principal governs the procedural treatment by virtue of which re
course to the experts is at the discretion of the judge (cf. c. 1574). It em
phasizes, however, that impotence and the defects of consent in a certain 
sense share the same juridical nature, that is to say, the persons involved 
are taken for granted as being subjectively incapable of contracting mar
riage on account of a more or less permanent and pathological condition. 
Because we are dealing with "incapacities, " when any doubt exists 
(whether it be of fact or of law) about the incapacity of the ones contract
ing marriage (cf. c. 1084), not only the judge but also whoever is assisting 
at the celebration of the marriage must always presume their capacity. 
This is not the case with other impediments, since, when there are doubts 
about their existence, it is necessary to clear up these doubts beforehand. 
For one cannot celebrate the marriage while there is no moral certitude 
that nothing stands in the way of its valid and licit celebration. 

2.  If impotence (c. 1084) and consensual incapacity (c. 109 5) appear 
today as being regulated in distinct headings of the CIC, it is for historical 
reasons, but the present canon contributes to a systematic contemplation 
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of their integration. In fact, precisely in the area of the expert witness, ca
nonical tradition has always provided similar treatment for both grounds 
of nullity (cf. cc. 1979 -1682 CJC/1917 and PrM 139 ). We are therefore treat
ing a norm which presents a perfect continuity with canonical tradition 
and which cannot in any way be called new. It is possible to notice, how
ever, that the legislator has introduced two modifications in respect to the 
previous norm. The first modification consists in suppressing the direction 
that a corporal inspection be performed in accord with the norms of Chris
tian modesty, in so far as it was suggested that these rules are also pre
scribed by professional ethics. The second modification consists in adding 
the expression "unless, due to the circumstances, it is clear from the evi
dence that that practice would turn out to be useless,"1 a statement which 
c. 1976 CJC/1917 reserved for the cases of non-consummation. Canon 
1680 , however, not only has omitted every reference to the causes of non
consummation ( cf. c. 1976 CJC/1917 ; c. 1702), but in addition, has simpli
fied the matter of the number of experts, 2 now leaving it to the prudence of 
the judge. In reality (and departing from the previous norm) it is sufficient 
that the judge utilize only one expert if he thinks it advisable both in the 
cases of impotence and in those cases of consensual incapacity. 

3 .  Despite the strict connection that exists between the subject of 
impotence and consensual incapacity, it must be recognized that in recent 
decades the field of psychological and psychiatric expertise has taken on 
a greater importance, and now exceeds the causes of impotence, with the 
exception of those that have a psychic-functional origin. An abundant bib
liography exists on the topic, since the limits that separate the required in
terventions of the experts and the function of the judge are not easy to 
delineate. 3 

Canon 1680 prevents the judge from becoming an expert specialized 
in psychiatry, more inclined to psychoanalytic reasoning than a strictly ju
ridical evaluation of the facts. Except for when the uselessness of the ex
pert is evident, the judge is obliged to use one or several experts. In this 
way, a dialogue between the judge and the expert, between juridical 
knowledge and psychology or psychiatry, is encouraged. 4 

But if it is prejudicial for the judge to exceed his given function and 
assume competencies that are exclusive to the expert, it is still worse if he 
neglects his true mission, which is to judge the case, forgetting the maxim 
iudex peritus peritorum. Along this vein, we should consider the criteria 
brought forward by the Supreme Pontiff in a celebrated address given to 

1 .  Comm. 11 (1979), p. 264. 
2. Cf. B. GIANESIN, Perizia e capacita consensuale nel matrimonio canonico (Padova 

1989), pp. 101-102. 
3. Cf. S. GHERRO-G. ZUANAZZI (Eds.), Perizie e periti nel processo matrimoniale 

canonico (Turin 1993). 
4. Cf. E. JULLIEN, Juges et avocats des Tribunau:x: de l'Eglise (Rome 1970), p. 259. 
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the Tribunal of the Roman Rota in 1987. This address propounded that the 
approaches adopted by some psychiatric movements, namely those in
compatible with Christian anthropology, should not be "uncritically ac
cepted by ecclesiastical judges . . .  The evaluation of the nullity of marriage 
belongs exclusively to the judge. The function of the expert consists solely 
in offering elements related to his specific competence, that is to say, the 
nature and level of the psychic 'realities' in virtue of which the declaration 
of the nullity of the marriage has been requested. "5 All in all, it does not 
belong to the expert to say if the nullity of the marriage is proven or not. A 
statement by an expert that concludes its analyses by declaring the mar
riage of the spouses null because of consensual incapacity would be in
vading the sphere of the judge. Therefore, the judge not only remains 
unfettered to such a technical opinion, but he ought to assert his authority, 
correcting such abuses on the part of the experts. The judge is obligated 
to critically evaluate the opinions of the expert and, in short, it is always 
he who has to evaluate the implication of the malady or the psychic distur
bance in the capacity of the subject. 

The judge would have to bear in mind two kinds of criteria, some in
trinsic and others extrinsic in character. 6 The first refers to the person of 
the expert , and these can be summarized into two: their probity of life and 
practices and their technical-professional competence. The criteria of in
trinsic character are more delicate in so far as they refer to the content it
self of the work of the expert. Those that the legislator presents in c. 1578  
§ 2 are a good start: "Experts must clearly indicate the documents or other 
appropriate means by which they have verified the identity of persons, 
places or things. They are also to state the manner and method followed in 
fulfilling the task assigned to them, and the principal arguments upon 
which their conclusions are based," and in § 3: "If necessary, the expert 
may be summoned by the judge to supply further explanations."7 

5. JOHN PAUL II, Discourse to the Tribunal of the Roman Rota, February 5, 1987, in AAS 
79 (1987), pp. 1453-1549, nos. 5 and 8. 

6. On this point we follow B. GIANESIN, Perizia  e capacita . . .  , cit., p. 153. 
7. Cf. B. DE LANVERSIN, "L'importance du can. 1578, par. 3, dans les proces matrimoniaux," 

in Studio Ro tale 4 (1989), pp. 49-58. 
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ART. 5 
De sententiaet appellatione 

ART. 5 
The Judgement and the Appeal 

Quoties in instructione causae dubium valde probabile 
emerserit de non secuta matrimonii consummatione, tri
bunal potest, suspensa de consensu partium causa nulli
tatis, instructionem complere pro dispensatione super 
rato, ac tandem acta transmittere ad Sedem Apostolicam 
una cum petitione dispensationis ab alterutro vel utro
que coniuge et cum voto tribunalis et Episcopi. 

Whenever in the course of the instruction of a case a very probable doubt 
arises that the marriage has not been consummated, the tribunal can, hav
ing with the consent of the parties suspended the nullity case, complete 
the instruction for a dispensation from a non-consummated marriage, and 
in due course forward the acts to the Apostolic See, together with a peti
tion for a dispensation from either or both of the spouses, and with the 
opinions of the tribunal and of the Bishop. 

SOURCES: cc. 1963 § 2, 1985; SCDS Regulae, 7 maii 1923, 3, 4 (AAS 15 
[1923] 392 ); SCEC Instr. Quo Jacilius, 10 iun. 1935, art. 4 
(AAS 27 [1935] 334); PrM 206; SN cc. 471 et 492 ;  SCEC Instr. 
Instructionem quo, 13 iul. 1953, art. 5; SRR Nuove norme, 
27 maii 1969, Appendix II, 2 ;  SCDS Instr. Dispensationis 
matrimonii, 7 mar. 1972, le (AAS 64 [1972 ] 246-247); Signa
tura Deer. Precibus diei, 6 apr. 1973 ; SRR Normae, 16 ian. 
1982, Allegato I, 2 (AAS 74 [1982 ] 516) 

CROSS REFERENCES: cc. 1422, 1425 § §  1 et 4, 1432, 1452, 1459, 1462, 
14 72 § 1, 1505, 1 °, 1507, 1513, 1524 § 3 ,  1587 , 
1589, 1607, 1617-1618, 1677-1678, 1683, 1686-
1688, 1697-1706, 1752 
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C OMMENTARY ------

Carmelo de Diego-Lora 

I. THE PREVIOUS ORGANIZATIONAL MATTER 

This canon is organized in a difficult way. At first sight, observe that 
its content has nothing to do with the heading of art. 5, De sententia et ap
pellatione, in chapter I, dedicated to the cases of marriage nullity. It is not 
that it has no relation with these cases, but rather it has no relationship at 
all with the sentence or with the appeal. It discusses, in a most particular 
way, the initiation of the procedure for the dispensation from a ratified but 
non-consummated marriage, and as such could be placed behind c. 1699 . 
However, it also refers to the process of marriage nullity, since this way of 
beginning the procedure to obtain the dispensation has as an immediate 
precedent a process of nullity of marriage in which the tribunal of justice, 
(being competent for the nullity), decides that the judicial instance is sus
pended in giving way to an administrative procedure directed to solicit a 
dispensation from a ratified but non-consummated marriage, which the 
Apostolic See has to grant. 

Canon 19 63 § 2 CIC/19 17 , which regulated this phenomenon of 
change in a parallel manner, was included in the initial chapter dedicated 
to the determination of the competent forum within the title destined to 
regulate so-called matrimonial cases. It was thought of, then, as a change 
of forum of competencies once and for all. However, it was even some
thing more, since in addition it resulted in a change of the jurisdictional 
order itself. Therefore, although the competence of the same tribunal who 
is examining the nullity seems to remain intact, there was a passage from 
a forum of the judicial power to a forum of the administrative power (in 
charge of a dispensation), with the consequent changes of competent au
thorities to examine and to decide, as well as the compliance of the dis
tinct norms of procedure. In PrM, 206, on the contrary, the systematic 
place of this supposition is the same as that in the current c. 1681 in the 
heading dedicated to the judgment, although, in the last article, it was im
plicitly noted that the subject, procedurally speaking, belonged to the ex
tinction of the process of nullity itself. However, in said article, just as in 
the current CIC, it was also mentioned that the administrative channel 
must be followed. 

Without a doubt, the provision contained in c. 1681 is a norm with 
two purposes. First, it is presented as putting an end to a jurisdictional or
der, the judicial order initiated at the instance of the party (although it 
uses the term suspension) and, second, it gives way to a new order, the 
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administrative order, instigated by a decision of the proper tribunal of jus
tice. Thus these systematic contradictions of the normative bodies are ex
plained. This explanation, in turn, denotes the complexity of the canonical 
procedural system, which is often made subservient to pastoral demands 
that mitigate the rigor of the juridical forms in order to adapt them, when 
suitable, to the demands from another jurisdictional field in which it is un
derstood that, in the definitive case, the supreme law of the Church is fully 
actualized ( cf. c. 1752). Such complexity highlights, in the first place, the 
normative unity of the Church and the concentration of powers in hierar
chical bodies. But it also imposes upon us the need to make a thorough 
analysis of the elements that are integrated in the total phenomenon of 
change that is produced in the distinct juridical functions of the one juris
dictional totality. 

II. THE DECREE OF THE TRIBUNAL OF JUSTICE 

l .  Analysis of the decree of the tribunal 

The word "decree" is used here because there is no definitive sen
tence at this time. This decision of the tribunal does not resolve the princi
pal cause, and for this reason it is not a definitive sentence (cf. c. 1607). 
On the contrary, it does decide that such a sentence will not be pro
nounced in the judicial process that has been initiated. That is to say, it 
produces an extinctive effect, analogous to that which, in procedural doc
trine, some authors called the definitive turning point in the process. Such 
a judicial decision is similar to the interlocutory sentences or the decrees 
that have definitive force because they put an end to the process, accord
ing to the description of c. 1618. 

The CIC does not point out the different hypotheses that recommend 
the carrying out of each formal type of these judicial decisions with cer
tainty. However, here we choose the figure of the decree and not an inter
locutory sentence, which has to be motivated (cf. c. 1617) with the force 
of a definitive sentence, in order to understand the latter as an act of 
greater solemnity by the tribunal when they have brought up an interlocu
tory matter of such importance that they must resolve it with all the for
mal requirements which justice requires for the extinction of the process. 
Thus it can happen with the tribunal's acceptance of a procedural excep
tion that impedes the process from continuing to the definitive sentence, 
such as the lack of procedural capacity, of legitimate mandate or of juris
diction, or of cases of the adjudged matter, transaction, etc. (cf. cc. 1459 , 
1462). These judicial decisions are not definitive sentences, but in the pro
cess they have this force. On the contrary, in our case, as the canon states, 
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it is sufficient that there arise in the instruction a very probable doubt 
about the non-consummation of the marriage. 

Besides, the tribunal will continue to effectively instruct the case, al
though with a different purpose, since it is not now trying to prove the nul
lity but rather the non-consummation. The judicial acts are not put into 
the archives, but they remain distinct from their original intended use, al
though in the future the already attempted proofs acquire a new meaning. 
Apparently it seems that the instruction, begun before the judicial deci
sion which concludes with the proper activity of the trial and which fore
shadows the new procedure, remains under the power of the same 
tribunal. It is because of the lack of any external solution of this break that 
we understand the judicial form of the motivated decree to fit better with 
the judicial expression of the change mandated. Now, such a lack of a so
lution for continuity is only apparent because, though the continuous in
struction of the case, and later on just like the acts which had already 
been examined ( cf. c. 1702), they remain under the competence of the 
same tribunal. However, this tribunal ceased being the body with judicial 
power and became administrative. Similarly, on an occasion in which a 
change is regulated in the procedural relationship as important as the one 
provided by c. 1514, the word decree is also used by the CIC. Although 
these two decrees are quite distinct from each other, there is a certain sim
ilarity between them inasmuch as they are originators of essential changes 
in the process. 

We have always referred to a decree of the tribunal of justice, or, in 
other words, the collegial body. Canon 1681 refers to the tribunal, since 
the trials of marriage nullity, a formal area where the judicial decree takes 
the place of the object of study, are reserved, by c. 1425 § 1, 1 °, to a tribu
nal of three judges. However, in the cases of nullity which are handled ac
cording to the documentary process (cf. cc. 1686-1688), as well as for the 
first instance of other marriage nullity cases, in the hypotheses authorized 
in conformity with c. 1425 § 4, (which, in the first instance, permits a sin
gle clerical judge), it is not a collegial tribunal but a single judge tribunal 
that is discussed. Thus, in these cases, if that doubt were to arise about 
the competent judge who fulfilled the judicial decree of jurisdictional 
change, it should be understood that this single judge, at first only compe
tent for the judicial process, will be competent not only to issue the de
cree, but also, according to our opinion, to continue the instruction 
oriented henceforth to prove the non-consummation of the marriage, al
though the canon prescribes nothing in this respect. In most cases, how
ever, such competence will belong to a collegial tribunal, which justifies 
our using, in a general sense, the term tribunal in the manner of the canon
ical norm. 
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2. The first aspect of pronouncement contained in the decree 

The first decision the decree of the tribunal presents is that of a 
statement which put an end to the process itself. From this aspect it is 
possible to qualify it as a constituent decree. In CJC/19 17 the extent of the 
change from the trial of nullity to that of impotence is limited. In the new 
CIC, however, the assumption is extended to every case of nullity and for 
this reason we understand that the change of the documentary process 
can also be effected. In a certain sense, this was previously made, through 
a sort of extensive interpretation done by PrM, 206 § 2.  

a) Requirements 

In the canonical process in general the principle of the initiative of 
the party (cf. c. 1501) and of the petition (that which is being sought, as 
stated in c. 1504, 1 °) rules, and even for the formulation of the doubts the 
judge or the tribunal depends on the cited principles (cf. c. 1513). These 
principles are reflected equally in the nullity trial of marriage ( cf. c. 1677). 
The judge or tribunal, despite the ample faculties ex officio that are 
recognized by c. 1452, cannot make any important change, once the pro
cedural relationship arises by the citation of the respondent, if it is not by 
decree, which must be motivated, based on a serious cause, at the request 
of the party after the other parties have been heard (cf. c. 1514). With 
these precedents, it is logical that a change like that which c. 1681 autho
rizes, requires the consent of both litigating parties, and along with this it 
must be understood that the defender of the bond is included (cf. c. 1432). 

Thus the requirements for a change continue to be defined. First of 
all, as a prerequisite there is the objective requirement, which amounts to 
any process of marriage nullity, and second, there is the subjective re
quirement, consisting of the express consent of those who are parties in 
the process, including the def ender of the bond. The third requirement is 
that the initiative can proceed from the parties themselves, but also it is 
possible that it might proceed by means of a suggestion ex officio of the 
tribunal, since the doubt arose, although the parties have to give their con
sent. Fourth, there must be a very probable doubt concerning the consum
mation, a causal requirement, and justification of the change that is 
judicially decreed. 

As Marchetta has correctly pointed out, 1 one must always conceive 
the procedure super rato as being mediated through the request of the 
spouses because it is inconceivable that it would be against their will. For 
such a motivation it must be added that the practice of the Congregation is 
that the concession of the dispensation by the Roman Pontiff is always 

1. Cf. B. MARCHETTA, "El processo 'super matrimonio rato et non consummato' nel nuovo 
Codice di Diritto Canonico," in Studi in honore Aurelio Card. Sabattini (Vatican City 1984), 
p. 410. 
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preceded by the petition of one or both spouses. In our judgment, this re
quired consent of the spouses through the tribunal is fulfilled in the same 
c. 1681, with the petition for the dispensation made by one or by both 
spouses. However, between each declaration of the will of the spouses 
there is one radical difference since that consensus partium in the first 
part of c. 1681 emerges as a requirement sine qua non according to which 
the judge can suspend the marriage nullity case. At the same time, the pe
tition for the dispensation by both or by one of the spouses presupposes 
that the judicial case of nullity has already been transformed into an ad
ministrative procedure, in order to instruct the proof of the non-consum
mation, and it is sufficient to be solicited in an analogous manner to the 
dispositions of c. 1697. 

b) The efficacy of the decree 

The extinctive character of this first decretal pronouncement was 
mentioned from the first moment, despite the literal terms of the canon: 
suspensa de consensu partium causa nullitatis. 

The Latin word "suspensa," or "suspension" has not been employed, 
in our judgment, with a significant intention of a specific method of proce
dural paralysis. An act of suspension of a process evokes the idea of a pro
cedural act on the initiative of the party or directly effected by the judge. 
The purpose of this act is to stop the process in order to raise a new issue, 
and to demand an independent decision which requires a particular proce
dure, but it must not distort the final function of the judicial instance ( cf. 
c. 1517 ). Up to the point where such a matter has not been decided, the 
process remains suspended, to be renewed again once the matter is re
solved. Such a phenomenon coincides with the concept of an incidental 
case, like that defined by c. 1587. If, in addition to this, it requires a special 
resolution before the principle sentence, as is suggested in cc. 1588 and 
1589 ,  the intervention of a third party in the case also causes a suspension, 
as is deduced from c. 159 6. The objection also brings with it the suspen
sion of the case until it is resolved (cf. c. 1451 § 2). In a similar way the 
timely allegation of dilatory exceptions (cf. c. 1459 ), of incompetence (cf. 
c. 1460)  and of the so-called mixed matters (cf. c. 1462 § 1), bring with 
them the effect of the suspension of the principle case until the exception 
that was brought up is resolved by the judge. Now, in none of these hy
potheses of suspension is this term used by the CIC. In exchange, it is 
used in cases such as the death of one of the parties, or one leaves his or 
her office, or there is a change of status which calls for a successor ( cf. 
1518, 1 °), or for the time when the guardian or the curator or the procura
tor ceases in his duties (cf. c. 1519 ). In each case it is stated that the in
stance remains suspended. These are the cases that are usually called 
"interruptions" by the procedural doctrine because, as opposed to suspen
sions, they are not derived from an act directly proceeding from the will, 
but from irrelevant facts and events that take place, with certain changed 
consequences, in the process. It is not possible to speak of the fact that 
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these different hypotheses can be confused with the so-called phenome
non of the detention of the case, which can give rise to the effect of expi
ration ( cf. c. 1520). 2 

Each one of these phenomena falls within the process paralyzing it, 
but each is considered in one way or another because the distinct cases of 
the paralyzation, once they cease, equally do not permit the process to be 
renewed and to be continued up to the sentence without any change at all. 
The types of incidences that arise within the trial are diverse, and specifi
cally in the case of the suspension, once the question that provokes the in
cidental case, is resolved. If that continues, it will be done with the same 
identical features of the process which had begun and with all the ele
ments which are integrated into it, up to the sentence, with the goal of the 
proper jurisdictional order of judicial power. 

Hypothetically, one could raise the problem of whether the transition 
to the pontifical dispensation by means of the administrative procedure 
super rato of c. 1681 is actually an incidental case which emerges in the 
process of nullity. This would suspend this principal process so that it 
might be resumed later on, once the dispensation is obtained or denied. To 
this question we have already implicitly responded in the negative. In our 
opinion, the terms suspensa causa nullitatis have to be understood as 
being used only in the instrumental sense as describing the way to pro
ceed for the jurisdictional change, but what it actually means is that the ju
dicial decree extinguishes the aforementioned judicial case causing it to 
give way to another distinct order of procedure belonging to the adminis
trative jurisdictional order. 

Norm I/a of the instruction Dispensationis matrimonii, of March 7,  
1972 made it quite clear3 that a directed administrative proceeding treats 
the purpose of obtaining a favor and this is not so in a judicial trial. Also in 
its norm Ile it is manifestly put forth that we are not dealing with a suspen
sion of the case of nullity. Instead, the judicial decision initiates a new 
order of procedure that essentially has no relationship with the previous 
one other than that of the conservation of the value of the acts of proofs, 
which should be considered for the new jurisdictional order, begun by ju
dicial decree, if the aforementioned proofs secure the probability that the 
marriage was never consummated. In reality, what the same tribunal has 
to do in the future, as an instructor of the procedure super rato, is to com
plete the proofs, and it will concentrate exclusively upon the subject of 
non-consummation, while the procedural object of the nullity case will re
main abandoned in the future, because what will be sought afterwards 
from the judicial decree is only and exclusively for the purpose of proving 
the non-consummation. 

2. Cf. L. DEL AMO, Sentencias, casos y cuestiones en la Rota Espanola (Pamplona 1972), 
no. 114, 5. 

3. Cf. AAS 64 (1972), pp. 242-252. 

1834 



DE DIEGO-LORA Tit. I. Ch. I. Art. 5. The Judgement and the Appeal c. 1681 

Although constricted within its procedural limits , the permanence of 
the probatory value in the CIC which allows the determined proofs to con
tain processes distinct from those in which they have been initiated, has 
particular possibilities in the cases of extinction of the process by reason 
of the expiration of the instance ( cf. c. 1522) or by its renunciation ( cf. 
c . 1525). It belongs to the distinction which c. 1472 acknowledges among 
those acts that are referred to the substance or to the acts of the case con
fronting the acts relative for the form of proceeding. By judicial degree the 
constitution of a new juridic situation between the spouses , who previ
ously were parties in litigation and now are subjects of a procedure of a 
quite different nature (cf. c. 1701). Those acts of proof from the judicial 
case are deemed substantial acts , the value of which transcends the new 
jurisdictional order that has been initiated. 

3 .  The second aspect of the decree of the tribunal 

The second effect of the decree of the tribunal consists in the self
mandated order to carry out the instruction of the procedure for the dis
pensation from the ratified, but non-consummated, marriage. Such an in
struction is not yet procedural, but administrative. In this context, the 
very tribunal that was examining the case of nullity will now turn its ef
forts toward the examinations of the proofs of the non-consummation. We 
cannot forget that usually it is the diocesan tribunals to which the bishops 
will entrust it in each case, the probatory instruction in the procedures of 
the non-consummation, as c. 1700 clearly presents, and either such a pro
cedure is instructed according to c. 1699 or as a second effect of a case of 
previous nullity. In both cases , at the time for examining the proofs , the 
norms of the ordinary contentious process and those for marriage nullity 
cases rule, which achieve, according to c. 1702 , a purely instrumental
probatory value, which also holds for the final result where the pontifical 
dispensation is granted. But such a probatory activity is not yet accom
plished in the context of a procedural nature. It is for this reason that 
there is no publication of the acts (cf. c. 1703 § 1), nor will the advocates 
who act in the case of nullity be able to examine the procedural acts of 
c. 1678, since these offices cease in the procedure of non-consummation 
in order to let the case pass in which only the spouses alone can have the 
assistance of an expert in the law, when it is allowed ( cf. c. 1701) in prov
ing the non-consummation ( cf. norm II/e of the instruction Dispensatio
n is matrimonii). Although the canon says nothing about it, it is logical 
that in this probatory instruction the defender of the bond will always 
have to be present (cf. c. 1701 § 1). 

There remains the elimination of the joinder of the issues , and, al
though the same tribunal which tried the nullity continues instructing the 
proof of the non-consummation, it does this not to elaborate a probatory 
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matter with which the sentence has to concern itself, but for the purpose 
of its being sent to the Apostolic See, joined with the petition for the dis
pensation made by both or one of the spouses. In order to extinguish the 
nullity case, changing this process into a procedure of non-consummation, 
the consent of all the parties who are a part of the trial in an analogous 
way to what is mandated for the renunciation of the instance ( cf. c. 1524 
§ 3) is necessary, but the petition of one of the spouses is enough for the 
petition of the dispensation itself, just as c. 1697 permits. 

Given the acts which it transmits to the Apostolic See, once the in
vestigation for the dispensation has been made, the tribunal will cast a 
vote, to which will have to be joined the vote of the bishop. The votum of 
the bishop was omitted in the first drafting of the canon. However, in the 
session of the Coetus studiorum de processibus, of March 26 , 1979 , with 
the unanimous placet of the consultors, the necessity for the votum of the 
bishop was introduced.4 This votum of the bishop, which was not pro
vided for in the redaction of c. 1963 CJC/1917 , (but which was considered 
for the norm 11/e of the cited Instr. Dispensationis matrimonii as now 
being expressly required along with the votum of the tribunal in virtue of 
c. 1681), underlines that central value which the votum of the competent 
bishop has in each instance when the acts are sent to the Apostolic See, in 
conformity with cc. 1704 and 1705 § 1. 

Later on, the original competence of the tribunal for the case of nullity 
which seems to be extended afterwards, attributed to ope legis by cc. 1681 
and 1700 § 2 ,  in regard to the instruction for the non-consummation, disap
pears completely. This is despite the fact that some of the probatory tools, 
displayed in the case of nullity, can serve as a means of proof for the non
consummation, and also to illustrate the existence of the just cause ( cf. 
c. 1698 § 1). That attribution ope legis of the new competence in favor of 
the tribunal which it already had by reason of the nullity, will be an adminis
trative competence and in the future its manner of acting will be adminis
trative, although it is carried out more iudiciali ( cf. c. 1702). The classical 
distinction, brought out by c. 1472 § 1 ,  between the acta processus and acta 
causae, allowsfor the further distinction, in the same process, of the acts 
which expire when the instance itself effects it and the acts which preserve 
their validity and efficacy, if they are later alleged, going far beyond the in
stance of origin ( cf. cc. 1522 and 1525, respectively, for the expiration of the 
instance and for its renunciation). 

When the new competence assumed by the tribunal ceases (the last 
act of which in the procedure of non-consummation consists in the send
ing of its votum), and the necessary votum of the bishop has also been 
sent, the acts will be remitted to the Apostolic See, so that it may exercise 
its juridic power which c. 169 8 recognizes as singularly belonging to it, 

4. Cf. Comm. 2 (1979), p. 264. 
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and the dispensation can be conceded by the Roman Pontiff. The acts 
have been introduced definitively within the limits of administrative juris
diction which is proper for that of non-consummation, and the pro
ceedings cannotbe reversed, in the future these will only follow the 
occurrences which are, according to cc. 1705 and 1706, characteristic. 
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1682 

Bk. VII. Pt. III. Certain Special Processes DE DIEGO-LORA 

§ 1. Sententia, quae matrimonii nullitatem primum de
claraverit, una cum appellationibus, si quae sint, et 
ceteris iudicii actis, intra viginti dies a sententiae 
publicatione ad tribunal appellationis ex officio 
transmittatur. 

§ 2. Si sententia pro matrimonii nullitate prolata sit in 
primo iudicii gradu, tribunal appellationis, perpensis 
animadversionibus defensoris vinculi et, si quae 
sint, etiam partium, suo decreto vel decisionem con
tinenter confirmet vel ad ordinarium examen novi 
gradus causam admittat. 

§ 1. The judgement which has first declared the nullity of a marriage, to
gether with the appeals, if there are any, and the other judicial acts, 
are to be sent ex officio to the appeal tribunal within twenty days of 
the publication of the judgement. 

§ 2. If the judgement in favour of the nullity of the marriage was given in 
first instance, the appeal tribunal, after weighing the observations of 
the defender of the bond and, if there are any, of the parties, is by its 
decree either to ratify the decision without delay, or to admit the case 
to ordinary examination in the new instance. 

SOURCES: § 1 :  c. 19 86 ; PrM 212 § 2; SN can. 49 3; CM VIII § 1; CM at VIII 
§ 1 
§ 2 :  CM VIII §§  2 et 3; CM at VIII §§  2 et 3; PCIDSVC Resp., 31 
oct. 1973 (AAS 65 [1973] 620); PCIDSVC Resp., 14 feb. 1974 
(AAS 66 [1974] 463); PCIDSVC Resp., 1 iul. 1976 (AAS 68 
[1976] 635) 

CROSS REFERENCES: cc. 1431, 1433, 1435, 1436 § 1, 1474 § 1, 1520, 
1600, 1608 § 2, 1617, 1628-1640, 1641, 1642 § 1, 
1643-1644, 1677, 1684 § 1, 1691 

COMMENTARY ------

Carmelo de Diego-Lora 

I. THE SPECIAL QUALITY OF THE APPEAL 

Chapter I, De causis ad matrimonii nullitatem declarandem, on 
which this canon is based, is systematically included under part III, De 
quibusdem processibus specialibus. However, the specifics that make the 
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process ad matrimonii nullitatem declarandam special also have the 
broad application of the norms contained in the canons to which c. 169 1  
refers, namely, those of trials in general and of the ordinary contentious 
trial. This means that the special process of nullity of marriage not only 
has the effect of a rather ordinary use in the judicial tribunals of the 
Church, but also serves as a propitious occasion in which the greater part 
of the canons about trials in general, and of the ordinary contentious trial 
specifically, is applied by the tribunals. It is thus an occasion for the par
ties and advocates in question to observe these canons before the tribunal. 

Canon 1682 is quite expressive in this sense.While it highlights in its 
two paragraphs the specifics of the appeal of the sentences that are issued 
in the first instance for the nullity of the marriage,Yet, at the same time, 
everything that the canon does not regulate must be understood as subject 
to the canons for the ordinary process (cf. cc. 1628-1640). 

Regarding the appeal of sentences issued in the cases of marriage 
nullity, recent scholarship has undertaken the study of the different mod
els of appeal, as the more recent manuals of procedural canon law or the 
various commentaries to the CIC attest. Doubtless, the appeal of sen
tences is a procedural topic so important that it cannot escape the notice 
of any author who has dealt with the cases of marriage nullity.1 

Strictly speaking, the first and best known element of appeal in the 
cases of marriage nullity resides in the fact that there are various norms 
for the appeal of sentences according to the sense and the moment of the 
judicial pronouncement. We shall analyze them next. 

1. An appeal of the sentence which does not consent to the claimed 
marriage nullity 

At first it appears that there is nothing peculiar here. But an appeal 
in these cases has a particular significance. It deals with an ordinary re
course against the sentence, and mutatis mutandis what is stated here 
can be applied for the appeal to any other sentence or motivated decree 
that is issued in these processes of marriage nullity and is not excluded 
from the appeal by c. 1629 . 

It concerns an appeal in favor of the party who considers him or her
self to be injured by the judgment. The title to make an appeal belongs to 
one who is a party, (the defender of the bond and the promoter of justice, 
if they acted as such in the process, are also parties), and is considered 
submitted by the sentence against an unjust burden (cf. c. 1628). Those 
lawfully entitled to file the appeal will be, actively, the person who was 

1. Cf. P. MONETA, "L'appello," in fl Processo matrimoniale canonico, 2nd ed. (Vatican City 
1994), pp. 771-795. 
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injured, and, passively, the other parties who were in the first instance and 
who will have to be cited to the new instance as passive and necessary 
joint litigants if there are more than one, unless some of these want to 
take advantage of the opportunity to position themselves on the active 
side of the procedural relationship permitted by c. 1637 § 1. All have to be 
at least cited in the proceedings of the appeal (cf. c. 1640), since both the 
marriage which is being challenged, and the nullity which is claimed, con
stitute that res individua which c. 1637 § 2 mentions, about which juridic 
differentiated treatments are not possible. 

As for the procedure, although it is only presented in a summary 
way, it begins by means of the act of lodging the recourse by the party who 
is challenging the sentence by the deadline established by c. 1630 . After
wards, it follows the formalizing of the appeal for its prosecution before 
the higher tribunal in the time period indicated by c. 1633. There will then 
follow all the procedural acts which are derived from that which is laid 
out in c. 1640 , up to where the tribunal of the second instance may pro
ceed to the new issuance of the sentence. Throughout the procedure, one 
can exhaust the possibilities of action shared by all of the appeals of the 
possibility that would arise in the event that a de iure appellandi (c. 1631) 
would be brought up to the point where the appeal is renounced (c. 1636) 
or is declared deserted ( c. 1635). As in every appeal, the acts must be sent 
to the tribunal ad quem in conformity with what is prescribed in c. 1474 
(cf. C. 1635). 

However, in this appeal there could be a typical and special circum
stance which would transform this appeal into the category of the special 
process. Canon 1639 § 1 prohibits, in a general way, the joinder of issues 
formulated in the appeal from being permitted to admit the formulation of 
any new allegation, the consequence of which would be the distorting or 
complicating of the formulation of the doubt, which has to be expressed 
with the greatest simplicity. This is true whether it confirms or reforms, in 
whole or in part, the appealed sentence. This measure of good and or
dered procedural contention, however, does not rule the appeal of the sen
tences issued in the cases of marriage nullity. Canon 1683 permits that, in 
appeal, a new allegation of nullity may be formulated which was not 
brought up in the previous instance. From this point of view, and indepen
dently of what the whole text of c. 1683 prescribes, it can be said that 
every appeal of the sentence in the cases of marriage nullity is an appeal 
which merits being qualified as special, despite the fact that a great major
ity of canons which regulate it are the same ones for the ordinary conten
tious process, as happens in the cases of an appeal of the sentence which 
did not grant the nullity. 

Excluding what was just indicated, it can be said that the appeal of 
the sentence which does not find for the nullity pertains to the sphere of 
the ordinary process. From the point of view of its finality, the appeal is 
the guarantor of the rights of the party injured by the sentence, on whose 
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initiative it is incumbent to disagree, by means of a challenge of the appeal 
of the sentence that is considered prejudicial,_ This guaranty is offered by 
the legislator through a new judgment, which can be total, about the same 
litigious object already resolved by the tribunal of the first instance, and 
without conditions, and which will be expressed in a form of a sentence 
by the higher tribunal in the judicial hierarchy. For this reason every ap
peal comes with a double effect, suspensive (c. 1638) and devolutive 
(cc. 1629 and 1632-1634). The finality of the appeal is to obtain from the 
higher tribunal a new judgment, a new sentence, to repeat what the lower 
court has already done, but relying beforehand on some pronouncements 
and juridical and factual arguments which the higher tribunal submits to 
its own critical examination, perfecting thus the work of the judicial un
dertaking. The final result of this is presented as the best way to get a fair 
solution. 

Finally, when the tribunal decides in the same sense as the appealed 
sentence, it achieves the stability of the sentence which comes from the 
double conformity, which means that that sentence cannot be challenged 
directly any further (c. 1642 , 1 °), without prejudice, in the present case, of 
that which c. 1643 prescribes in connection with c. 1644. 

2. Appeal of the sentence that finds for the declaration of the 
nullity of the marriage 

According to whether the sentences contain the judicial declaration 
of the nullity of the marriage in a first instance or in a subsequent in
stance, c. 1682 § §1 and 2 offers different procedural norms for the appeal 
which are quite distinct from the common norms for an appeal in the ordi
nary contentious process. In these particulars lies the truly special nature 
that characterizes the appeal regulated in the present canon. Both appeals 
share a common element that radically separates them from the ordinary 
appeal. 

IL THE COMMON ELEMENT IN EVERY APPEAL OF CANON 1682 

Is ITS AUTOMATIC LODGING 

This section deals with a new breed of specifics that affects the ac
tual concept of the common procedural doctrine of the ordinary appeal. 
This recourse, as it was pointed out before, is a guarantee to the injured 
party, because of the sentence. It also engenders in this party the right to 
invoke the justice of the higher tribunal ( c. 1628), so that, within the 
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adversarial procedure of the previous instance, it may return to examine 
and render a judgment devolutively, totally or at least partially, about the 
same litigious object resolved by the previous sentence (cc. 1637 and 
1639 ). However, such a possibility of_appeal always depends upon the ini
tiative of the party who suffers the injury that resulted from the sentence, 
that is to say, following the language of the code, the pars gravatam. The 
juridical power accredited to the wronged party extends thus far: if this 
party does not give notice of his appeal within the time period prescribed 
by the CIC, or, if, having done so in due form, his or her juridical right has 
then expired, either because of the lack of its formalization before the 
higher tribunal in the time period established in c. 1633 or because no pro
cedural act is performed later by the party ( c. 1520); or if, through his hav
ing renounced his right (c. 1641 , 2 ° - 3 °), the firmness of the appealed 
sentence takes effect. That is to say, there is now an impossibility of a di
rect challenge of the sentence in question. As a consequence, the effect of 
an irrevocably judged case as stated in c. 1641 is then generated. In the tri
als for marriage nullity, this effect tends solely toward creating the effect 
of a formally adjudged case (see the commentaries to cc. 1641-1643). 

If the possibility of an appeal stops being a right of the injured party, 
and the mechanism of the automatic lodging of the recourse of the appeal 
is activated, then this special recourse in the cases of marriage nullity is 
affected by a significant change. This special recourse goes from the dis
positive juridical patrimony of the rights and duties of the party to the ju
ridic patrimony of the Church in her exercise of her potestas iudicialis, 
by virtue of which the appeal is converted, not into a guarantee of justice 
for the litigating parties, but into a guarantee of a just outcome of the sen
tence for the Church herself. In a certain way, that certitude for a just out
come of the sentence forms a part of that ecclesiastical public welfare so 
directly contemplated in the canonical process by c. 1431 and similar can
ons, and which in consequence leads to the point where in addition, 
c. 1452 grants to the ecclesiastical judge some wide initiatives ex officio. 
These initiatives show that in the canonical process the supremacy of the 
public welfare is valued over and above particular welfare and over the 
protection and defense of private juridic interests. 

The concept of an automatic appeal also signifies a firm choice for 
the primacy of material truth over the formal truth resulting from the de
finitive sentence. This is done in such a way that the hoped-for success of 
the pronouncement of the sentences will not depend so much on the eluci
dating force which is clarified by means of the adversarial procedure, as 
on the obligatory double judicial review of the object of the process that 
will prevail (although it may take place within the context of the proce
dural contradictory already established in the previous instance). It will 
depend as well on the double judgment of the separate judicial bodies that 
observe a hierarchical relationship among themselves. With this automatic 
system there is the hope of obtaining a formally adjudged matter, either 
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necessarily modeled on c. 1641, 1 °, or at least, with a certain formal differ
ence, in the norms of c. 1682 § 2, an adjudged matter very similar to the 
previous one. In this hypothesis, one completely prescinds from the sup
posed risks which can be produced from the objective truth as an exclu
sive consequence of a dispositive initiative of procedural rights as that 
initiative which cc. 1629 and 1641, 2 °-3 ° render legitimate. In short, in the 
reasoning of the code, a single sentence of marriage nullity lacks any 
value, although all the parties are in agreement with this pronouncement 
and the defender of the bond has nothing to object to. Only the double 
conformity of the sentence of nullity is a guarantee (according to the cur
rent canonical system) that the formal truth expressed in the sentence of 
nullity corresponds to the material truth, independently of the possibility 
of making any extraordinary recourse, if there were any reason to do this, 
as explained in c. 1644. 

It was not easy to understand this idea. CIC/19 17 imposed upon the 
defender of the bond the obligation to appeal against the sentence of nul
lity to the higher tribunal, without being concerned with what the de
fender thought of the aforesaid sentence. This was an absolute obligation 
which was expressly established in c. 1986 CIC/1917 and which was re
peated by PrM, 212 § 2. 

CIC/1917 and PrM gave the defender of the bond the possibility of fil
ing a new appeal (pro sua conscientia: PrM, 221 § 1) against the second 
confirmatory sentence of the nullity of the marriage, which has disap
peared in the current Codcom. It must be pointed out that the absolute 
duty to appeal the first sentence on the part of the defender of the bond 
offered some kind of contradiction to the teaching of Pius XII in his allo
cution of October 2, 1944, directed to the Roman Rota. 2 On this occasion 
he characterized as fallacious the affirmation that the def ender of the 
bond necessarily, in a manner "without conditions and independently of 
the proof or of the results of the trial," had to make a pronouncement for 
the validitate matrimonii and not pro rei veritate. All the actions in the 
canonical process, and also those that proceeded from the def ender of the 
bond, had to be understood as subordinate to the purpose of the process. 
This purpose is the investigation of the truth, so that, if the defender of the 
bond, after a detailed and in-depth examination of the proceedings, does 
not have any objection against the petition of the plaintiff, he or she has 
the right to say so before the judge. 

In the context of the cited pontifical teaching, the obligatory re
course of appeal on the part of the defender of the bond against the first 
sentence of marriage nullity was difficult to sustain. However, CM, VIII § 1 
was steadfast in maintaining this absolute duty of the defender of the 
bond to appeal the first sentence of the marriage nullity. In a commentary 

2. Cf. AAS 36 (1944), pp. 28lff. 
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on CM, after having analyzed this question, we held that it seemed to us 
"that it would have been more certain to direct an automatic recourse of 
the first sentence of nullity, in a way that the proper tribunal which issued 
it would, at the same time, send the proceedings to the higher tribunal, 
without a need for concessions at the initiative of any party, although it 
might be a public party. "3 

The respect granted the defender of the bond in his or her role as de
f ender of the marriage bond, and the desire to assure the truth of the re
sult by guaranteeing it with a double conformity concerning the nullity, 
were both shared by the competent Coetus studiorum with regard to the 
c. 34 7 of the Schema that had been presented. At the proposal of one con
sultor about whether the first sentence of nullity had to be submitted to a 
new examination, he himself responded affirmatively. When, however, the 
doubt was raised about whether the burden of the appeal had to be attrib
uted to the def ender of the bond, it was explained in the sense that he 
would proceed ex officio, with the proper tribunal sending the case to the 
higher instance. When both questions were submitted to a discussion, 
concerning the first practice there was unanimity. There was, however, a 
disparity of opinions when the question was raised concerning the ratifi
cation of the first sentence of nullity as to whether it always had to be by 
decree. A distinction was made between: a) an appeal against a first sen
tence of nullity preceded by another sentence which pronounced for its 
validity, in which case the ordinary process of appeal must be followed; 
and b) the appeal of a first sentence which already pronounced for the 
nullity, in the case of which the voting by the majority was favorable to the 
decree of confirmation. 4 This diversity of treatment is what we contem
plate as being accepted in c. 1682, and we shall refer to it next. 

III. THE APPEAL OF THE FIRST SENTENCE OF NULLITY OF 

MARRIAGE AFTER A PREVIOUS ONE HAD BEEN 

PRONOUNCED FOR ITS VALIDITY 

This is the situation described in § 1 of the canon: a deadline of 
twenty days is established, beginning from the publication of the sen
tence, so that the tribunal which issued the first sentence of nullity would 
send all the proceedings to the tribunal of appeal. If such a sentence of 

3. C . DE DIEGO-LORA, "La reforma del proceso matrimonial can6nico," in Ius Canonicum 
12 (1972), p. 154. 

4. Cf. Comm. 1 1  (1979), pp. 264-267. 
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nullity has been appealed, this appeal is sent along with the aforesaid acts. 
This is what the canon says. 

Some practical problems immediately come to mind. In the first 
place, the question arises as to whether that which is sent to the tribunal 
of the trial are the same original acts, or, on the contrary, conforming to 
the general norm, properly authenticated copies with deference to what is 
laid out in c. 1474 § 1. Independently of what has been arranged in the 
practice of each tribunal, we are of the opinion that the tribunal of the pre
vious instance does not have to send the original acts, which must remain 
in their archives. 

Another issue of concern is whether in establishing the new precept 
of a deadline of twenty days for the sending of the proceedings to the 
higher tribunal, the one appealing can take advantage of the stated time 
period or, on the contrary, whether that person must be held strictly to 
that deadline of fifteen working days granted by c. 1630, like any other pe
titioner. Perhaps this deadline of twenty days is arranged so as to include 
those fifteen working days, thus making both possibilities feasible. In rela
tion to the problem that those distinct time periods of fifteen and twenty 
days gave rise to, Garcia Failde asks whether in these cases it is possible 
to speak accurately about the appeal. In his opinion it undoubtedly does 
when "some lawfully interposed appeal"5 is attached to the dispatch of the 
proceedings to the higher tribunal. In our understanding, independentof 
the purpose, (which, of course, is to protect the interest of the plaintiff or 
only to guarantee the objective truth), there will always be an appeal that 
involves the dispatch of the proceedings to the higher tribunal, with the 
devolutive efficacy of a new judgment, if before the tribunal ad quem the 
adversarial procedure of the previous instance is maintained. This prob
lem could turn out to be banal, since, once the automatic appeal is made, 
the parties who want to appeal remain favored in every way by the proce
dural choices which §§ 2 and 3 of c. 1637 offer for every appeal. 

In the same line of reasoning the formalization of the appeal before 
the tribunal may turn out to be unnecessary. Procedural doctrine does not 
doubt that, when the first sentence of nullity has been pronounced in the 
second, or, eventually in another later instance, the applicable procedural 
discipline is that normally provided for in any type of appeal. 6 However, 
an observation at first glance at § 1 of the canon permits one to discover 
that in the appeal of these sentences other elements can take place which 
make this appeal special, and which go farther from the prescribed auto
matic character of the remittance of the acts to, and of, their reception by 
the tribunal of higher grade. 

5. J.J. GARCIA FAILDE, Nuevo Derecho procesal can6nico (Salamanca 1984), p. 225. 
6. Cf. P. MONETA, "L'appello," cit., p. 795. 
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If we go to the ordinary norms of the appeal, as c. 1691 prescribes, it 
is advisable to bear in mind that, together with the canons proper for judg
ments in general and of the ordinary contentious process, there is an obli
gation to complete the specific norms of the procedure relative to the 
status of persons and all those norms that ref er to the public good. In this 
respect, it seems necessary that in these appeals one bear in mind that 
which c. 1677 presents. We think this canon also has to be applied both to 
what refers to the citation of the respondent and to the petitioner if there 
were one. This is to be done with greater reason if there is nobody to ap
peal the first sentence of nullity. Once this type of appeal has been 
executed ex officio through the judicial initiative, the need arises for a ci
tation for all those who were parties in the preceding instance to appear 
before the tribunal of the previous instance, so that they may allege what 
they think in their own right, before the issuance of the decree of the for
mulation of doubts, with the consequent individualization of each allega
tion of nullity, even if they may be formulating the dubia (that is, if they 
are pleading various allegations of nullity), to the extent of the general for
mula of c. 1639 . Likewise, the decree that orders the proceeding to the pe
riod of instruction, if it is considered necessary or convenient in deference 
to what is laid out in c. 1600 (cf. c. 1639 § 2), will require completing the 
requisites of c. 1677 § 4. The reason is that the observance of these time 
periods appears to us to be a necessary model to be followed by the tribu
nal of the higher instance. This tribunal must not wait for any procedural 
prompting from the parties, since the initial and automatic nature of the 
recourse is incompatible with the paralyzation of the appeal. Conse
quently, without a need for such incentives, the higher tribunal will have 
to undertake the probatory activities that they see fit and then pronounce 
the sentence. Thus, all during the appeal, the higher tribunal will maintain 
this impetus that originated through the judicial automatic system begun 
by this type of challenge. This will always be done independently of the 
existence or non-existence of apellants, as well as any other parties push
ing their own initiatives. Once the proceedings have been sent from the 
lower tribunal to the higher one, the latter court must pronounce its sen
tence. Further, it must do this without allowing the expirations to take ef
fect through a standstill of the case due to the lack of activity of the 
parties. This is due to the fact that the parties are not permitted to engi
neer a renunciation of the appeal, since this second sentence, indepen
dently of whether or not there is an apellant, will take place in every case 
of the first sentence of nullity, by the order itself of canon law as directed 
toward the judicial body. 

Once the first sentence of nullity has been issued, the case of the nul
lity of marriage that was accepted for the first time after another sentence 
distinctly , necessarily had to be judged by the higher tribunal. Through 
this procedure, the parties have lost their power of disposition of the pro
cess, and, now that the proceedings have been sent to it by the tribunal 
that dictated the sentence, this tribunal must forward the procedure of 
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appeal to the higher tribunal. This takes place once the new sentence is 
dictated, which may confirm or revoke the decree. The subjection of the 
higher tribunal to the effect of the automatic procedural nature with 
which these appeals are produced, definitely serves as a guarantee of jus
tice and its purpose is that, in its automatic nature, the material truth will 
be attained by the tribunal of appeal. 

This is the way this type of appeal of a sentence is conceived in the 
current CIC. Perhaps it would have been desirable for the canon, in order 
to perfect that system of appeal, to be specific as to the necessary time to 
decree the citations once the proceedings of the higher tribunal are re
ceived after their dispatch from the lower tribunal. The object of this pro
cedure would be that this first automatic procedure would not suffer 
interruptions that might paralyze the process of appeal. In the same way, it 
would be interesting if the canon had indicated a specific time limit. 
Canon 1453 does this in a general way, since the appeal is dependent ex
clusively upon the prompting of the tribunal, and such a time limit would 
allow for more possibilities for its observance. The product of objective 
justice would be taken care of in this way with speed in the procedure. 
Without a doubt, the time period of six months indicated by c. 1453 (for 
lack of any specific precept) must serve as the norm of reference for the 
conduct of the tribunal in the direction and thrust of this type of special 
appeal. 

IV. APPEAL OF THE SENTENCE OF MARRIAGE NULLITY ISSUED IN 

FIRST INSTANCE 

CM, VIII § 1 regulated a special recourse by means of which it inno
vated the system of appeal in the cases of marriage nullity. This was ap
plied to the first sentence that declared the nullity of the marriage. Now 
c. 1682 , in its §§ 1 and 2 , has established a distinct system according to the 
instance in which the first sentence of nullity was issued. If it is in the first 
instance for the appeal, § 2 of the canon applies. If it was given in a higher 
instance, the contents of § 1 must be followed, which are explained in the 
previous section. Anyway, on the formal levelalone, we do not understand 
what can be the differentiating reason for a sentence for nullity being is
sued in one instance or in another, since both are pronounced in favor of 
the nullity for the very first time. Any differentiation could be explained 
only by reason of a certain respect and, in some way, a type of recognition 
of the probable value a previous sentence in favor of the validity would 
hold. 

In fact, the revoked sentence for the validity, before the resolution of 
the appeal against the second sentence, which was for the nullity, is pre
sented before the tribunal of third instance with the same possibilities of 
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obtaining the double conformity by the third sentence as the appealed 
sentence of the nullity has. It is logical that the canonical system requires 
that the double conformity that results is produced under the same proce
dural form of sentence, independently of what is pronounced for the valid
ity or for the nullity. In this way, if there are two conforming sentences, 
the same effect foreseen by c. 1641, 1 ° will take place. 

The sentence that in the first instance has declared in favor of nullity 
already proceeds favorably, however, if it does not have any contradictions 
in the same process. This is what helps explain the abridgement in the pro
cess of appeal as given in § 2 of the canon. Moreover, this is grounded in 
the desire to attain the greater economy of time, so that the decision ren
dered might achieve some semblance of stability. It may be that this facili
tation of the process could be equally obtained with an automatic appeal 
submitted according to very strict time periods in its development and 
with a prohibition of any other incident foreign to the simple question put 
forth in the appeal and focused solely in confirming or not the sentence 
being appealed. We should add that, if the confirmation were to proceed 
through the tribunal of appeal, the form of the sentence should be com
posed in such a way as to respect the letter of what is prescribed in c. 1641, 
1 °. We do not see such a hypothetical solution as inconvenient, but the CIC 
has preferred another distinct solution and to this we have to ref er. 

l .  Special actions for this appeal 

Not mentioned in this case is the duty to proceed to the sending of 
the acts of the process from the lower tribunal to the higher one of the ap
peal. However, there is no doubt that this second tribunal cannot examine 
nor judge anything if it does not receive the acts of the first instance, for 
these acts gather together all that has taken place and was decided upon 
in that instance, ( or, at least, copies of the acts as c. 14 7 4 prescribes). 

According to what is also presented in § 1, there is no indicated dead
line for the lower tribunal in which to send those acts. There is a word in 
this § 2 (continenter) that is used in reference to the decision of the tribu
nal of the second instance. This reference seems to include all the activity 
of this tribunal in the appeal, not only in relation to the judgment to be 
given, but also in relation to the goings-on in the hearings of the parties 
through the tribunal. It can even be said that the aforementioned word also 
applies to the tribunal of the first level to send the acts without any delay. 
If this desire for certain and immediate action was to have been directed 
exclusively at a proper judicial decree, it would have been better to use the 
term expeditissime so correctly used by c. 1629 , 5°. But with the term con
tinenter, it is affirmed that those possible activities that the tribunal must 
clarify in order to arrive at its final decision have to be accomplished as 
soon as possible, beginning from the moment in which they receive the 
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acts for the appeal. Giving orders to the tribunals in this way (i.e. without 
subjecting them to rigorous time limits of conduct) does not lack risks, be
cause indetermination can give rise to unjustified delays. Sometimes these 
things happen because of the negligence of the proper tribunal in its direc
tives, but more likely because of a deficiency or a difficulty with the proper 
office of the judicial notary, or hypothetically foreseeable events like the 
accumulation of duties before the tribunal. The word continenter suffi
ciently expresses that the legislator desires urgency in the procedure and 
that the decision given by the tribunal ad quem be known. Moreover, in 
case of unjustified delays or unfounded stoppages, this language also per
mits that opportune disciplinary measures can be adopted by the compe
tent authority in order to achieve a better functioning of the canonical 
justice in the procedural area of these appeals. 

The procedural actions of the tribunal of first instance have to be 
sent by this tribunal to the superior at once, from the very moment of the 
publication of the sentence, without any waste of time, since this appeal 
formally lacks an appealing party, in contrast to what has been laid out in 
the appeal of § 1. 

Whether or not there is a party injured by the sentence, and who 
would have held the possibility to appeal, will actually be known by the 
higher tribunal when it fulfills the mandate of listening to the def ender of 
the bond and the parties, if there were any. 

The precept always relies on the perpensis animadversiones of the 
defender of the bond, but he has to be the defender of the tribunal of the 
second instance, because each def ender of the bond, in so far as he is a 
member appointed by the bishop of the diocese of the corresponding tri
bunal (c. 1435), acts in the tribunal of this bishop (tum ad universitatem 
causarum tum ad singulas causas, c. 1436 § 2) for the processes treated 
in the aforementioned tribunal, be it in the first or in a higher instance. 
This means that the president of the tribunal of the second instance will 
immediately have to cite the defender of the bond (c. 1433) once the acts 
of the first instance have been received, so that he may examine the re
ceived written material and can express observations he considers just in 
respect to the appealed sentence, be they in favor of or against the de
clared nullity. This point of view has remained quite clear in CM, VII § 2. 
Based on these suppositions, then, the need for a certain negotiation is de
rivatively required, This would amount to a designation of deadlines 
which the present § 2 is not concerned to set, but which the tribunal of ap
peal, knowing how to harmonize the necessary conditions of information 
and speed, will have to determine in its decrees, thus giving directives 
about its procedure or about what is suitable if only because of a mere for
mality (c. 1617 ). 

In the same way, the observations of the parties, if they are present 
at the appeal and are of a mind to make them, will have to be welcomed. 
This means that the tribunal of appeal will also have to summon the 
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parties just in case they have anything to say in favor of, or against the ap
pealed sentence. It can happen that they have nothing to report, but if 
there were an actual contradictory in the first instance, such a contradic
tory will be probably also manifested in the second instance, and then the 
tribunal of appeal can examine the criticism which the injured party 
makes about the sentence, as well as the reasons for the support of that 
party who claimed the nullity. If the parties are acting through advocates, 
nothing prevents them from formulating those observations. It is possible 
that, in producing these allegations of the parties and of the def ender of 
the bond, no problems will emerge for the tribunal of the second instance 
relating to questions of procedure. However, when the tribunal makes the 
citation of the aforesaid parties, both public and private, and offers the fa
vorable opportunity to formulate their respective observations to them in 
its decree of citation, it must take opportune measures to avoid inappro
priate incidental factors and delaying tactics on the part of some of the lit
igating subjects. 

The CIC says nothing regarding the method of expressing these ob
servations, whether they may be given orally during a hearing session, or 
in written form, expressed independently by each one of the persons 
cited, and in this way avoiding the delays that could originate from the 
written objections exchanged between the parties. In the face of a legal si
lence, any one of the forms chosen will be valid by reason of the fact that 
the tribunal will decide what it considers more suitable to accomplish the 
purposes proposed in c. 1682 § lin order to win the assurance of the party 
and the speed of the trial. 

2. The judgment to be issued by the tribunal of appeal 

After the tribunal attentively considers the observations of the de
f ender of the bond and of the parties (if there are any) it must issue the 
judgment about the appealed sentence, which can be one of confirmation, 
but never one of revocation. 

If this process of appeal of the sentence comes with many specifics, 
it must be correctly qualified as being special. The summary of a trial does 
not consist in the simplification of the procedural forms (this will be spe
cial and rapid only when compared to the ordinary procedural forms) but 
a process will be qualified as summary and not plenary for qualitative rea
sons, when the cognitio veri of the object being contested within it is lim
ited. 

In an ordinary appeal, there is always the possibility of a new plenary 
judgment from the tribunal of appeal concerning all the points of view with 
which the litigious object was judged in the first instance (c. 1637). This 
does not take place in the appeal of § 2 ,  since the tribunal of second in
stance, if it thinks that it cannot confirm the sentence, will have to abstain 
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from any pronouncement about the litigated object. This tribunal limits it
self to declaring the admission of the case to be examined by means of the 
ordinary appeal. Such a limitation gives rise to the circumstance that this 
type of appeal, by restricting the judgment of the tribunal, merits its being 
classified as summary, 7 as opposed to the qualification of plenary. This 
latter judgment is characterized by the wide procedural choices that it pro
duces. As a matter of fact, in the plenary and ordinary process of appeal 
the joinder of issues takes its origin with the formulation of the doubt 
without curtailments or conditions, whether the previous sentence is con
firmed or whether, on the contrary, it is overturned in whole or in part 
(c. 1639 § 1). In this (summary) appeal, however, the formulation of the 
dubium can be exclusively like this, whether the sentence appealed is con
firmed, or whether the case is being introduced to an examination in an or
dinary appeal so that it might be judged with a broader outlook. 

a) The decree of confirmation of the appealed sentence 

The need for the decree of confirmation to have its reasons stated 
has already been expressly declared by the answer of the PCIDSVC on 
February 14, 19748 for the decrees of ratification pronounced in the appli
cation of the CM. This decree is "j udicial and decisive, " states Garcia 
Failde, 9 and in it the reasons or motives must be stated, under pain of nul
lity (cf. cc. 1617, 1622, 2 °). 

By its confirmation of the appealed sentence and its bearing the ef
fect of the double conformity in a way that parallels the two conformed 
sentences discussed in c. 1641, 1 °, it must be affirmed that it has the force 
of a sentence, as for certain decrees, is recognized by c. 1618. The coher
ence of the entire canonical system of appeal will be upheld to the degree 
in which the second confirmatory resolution explains the argumentations 
in facto and in jure according to the juridical argumentation of the sen
tence, although it may adopt a formal procedure that is not properly that 
of a sentence but of a decree. From the formal point of view, c. 1641, 1 ° 
has been changed, however, the force of the definitive sentence produced 
is just the same. 

The moral certitude that the tribunal of second instance acquires will 
be forged in relation to what was alleged and proved in the first instance. 
The reason is that in the second instance it is not possible to accept new 
contributions either of facts or of law, nor even of proof, even though it 
might have been within the scope of c. 1600 (cf. c. 1640 § 2). However, this 
tribunal will also have to keep in mind the observations that were made 
before it, the defender of the bond of the second instance and the parties, 
if there were any. Therefore, the decree of confirmation requires a new 

7. Cf. C. DE DIEGO-LORA, "Naturaleza y supuesto documental del proceso 'in casibus 
specialibus'," in /us Canonicum 14 (1974), pp. 221-349. 

8. Cf. AAS 66 (1974), p. 463. 
9. Cf. J.J. GARCIA FAILDE , Nuevo Derecho procesal . . .  , cit., p. 247. 
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consideration of the question already resolved, that of the nullity brought 
up and declared judicially in the first instance, together with all the exi
gencies proper to the appeal.It is undertaken by a distinct and superior tri
bunal within the judicial hierarchy and with a previous hearing of the 
parties, and observing what was alleged and previously proved in order to 
arrive at proper moral certitude (c. 1608 § 2). 

By means of the confirmatory decree, the sentence of nullity is cor
roborated and comes into force and serves as the basis for granting to the 
parties the status of liberty so that they can contract a new marriage ac
cording to the prescription of c. 1684 § 1. The absence of any ordinary re
course against the decree of confirmation, beginning from the moment in 
which the parties were notified according to the prescription of c. 1684 
§ 1, is the source ipso jure of a new juridic situation which again formal
izes for them the ius connubii . The confirmatory decree, just as the sen
tence fully conforming with the first instance, will only remain exposed , 
as for the same litigious object, to the extraordinary event of the new 
proposition of the case supported by new and serious proofs or argu
ments, as it foresees c. 1644. The literalness of c. 1684 § 1 rectifies the 
omission of what the decree of confirmation in its literalness suffers, both 
in c. 1644 and in c. 1641, 1 °. 

b) The decree of admission for a new examination in an ordinary 
appeal 

As to the circumstance where the tribunal of appeal does not reach 
moral certitude about the nullity declared in the first instance, the limita
tion of the cognitio veri with which it can examine the litigious object 
obliges it to abstain from profoundly examining, in this special procedure 
of appeal, the litigious question. For this reason we have qualified this pro
cedure before not only as a special process, but also as a summary process. 

The decree in such a hypothesis will be limited (continenter) to or
dering that the appeal be admitted to ordinary treatment proper to a new 
instance. This decree cannot be appealed because it does not have the 
force of a definitive sentence and will therefore be among those excluded 
from appeal by c. 1629 , 4°. As a matter of fact, the passage to the pro
nouncement of a sentence with definitive force fully opens up effectively 
through the ordinary stage of the appeal that is admitted by the tribunal of 
the second instance. A certain author 10 has lamented that there was no 
concession to the tribunal of appeal of the faculty to seek other proof if it 
is foreseen that, in admitting it, it would be possible to confirm the sen
tence through a decree. The suggestion is valid, but such a contribution of 
proof by the proper tribunal would seem to be a kind of activity favoring 
the confirmation, and, moreover, if the tribunal would not confirm the 
sentence despite the aforesaid proof, the tribunal would arouse suspicion 

10. Cf. ibid. , p. 246 . 
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about its impartiality at the time of its judging in the procedure of an ordi
nary appeal. 

In our understanding, the possible objection this decree can merit re
sides in the fact (which happens in the case of non-confirmation), that the 
case in second instance, in an ordinary appeal, goes back to inspect the 
same procedure that it already examined and upon which it already gave 
an answer in the decree. 

Because ofthis, it does not seem strange that Garcia Failde himself 
has expressed his opinion in favor of the opportunity by which the tribu
nal of appeal could have revoked, or overturned by decree, the affirmative 
sentence, instead of submitting the case to this new and ordinary instance. 
He also questions, once the ordinary process of appeal has been admitted, 
whether it would not have been more opportune: "Either for an authoriza
tion for that same tribunal to be kept out of the case because of a pre
sumed preconception or for a granting to the quarrelling party the faculty 
to present an exception of suspicion, based on that motivation, against the 
tribunal."11 We uphold a similar attitude to the work just cited. In relation 
to this same type of decree, such as the recourse through which CM 
turned out to be regulated, we understand that its norm VIII § 3 had can
celled out art. 218 of PrM which prescribed that no tribunal of the same 
grade can judge a marriage case already judged before. If a tribunal deliv
ers a judgment about the matter at issue in the appeal, it is in some way 
judging the case of nullity submitted to its consideration. For this, we un
derstood that the decree that does not confirm the sentence must be, al
though provided with motives, a judicial resolution free of every tendency 
to manifest the opinions or arguments contrary to the nullity, with the re
sult that there is an immunity from every objection of a biased position ac
quired by the tribunal. Its motivation cannot go further than declaring 
that, from what is alleged and proved in the first instance, the tribunal 
opts for the examination of the appeal according to the ordinary process. 
In any other way, the suspicion of partiality could damage the appearance 
of justice. 

Once the appeal has been admitted into the ordinary process, and 
once the legal actions have already been made and the tribunal of second 
instance has not eliminated the eventuality of another appeal, we think 
that, on its own initiative, the proper tribunal must institute proceedings 
toward the adversarial procedure that was proper and characteristic to 
the appeal. For this, the tribunal will have to cite the defender of the bond 
and the party who results in being injured by the sentence so that, once a 
time limit has been determined for them, they may present their respec
tive writings in their challenge against the sentence. Whether there are 

11 .  Ibid. , p .  247; cf. also M.J. ARROBA, Diritto processuale canonico (Rome 1993), p. 454. 
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such challenges or not, the tribunal will immediately summon the party 
benefiting from the appealed sentence so that he may answer such chal
lenges if there are any, or so that he may simply formulate the allegations 
which he thinks are favorable to the appealed sentence. Beginning with 
these procedural steps, the tribunal will follow the ordinary procedure of 
the appeal according to c. 1691. 
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1683 Si in gradu appellationis novum nullitatis matrimonii 
caput afferatur, tribunal potest, tamquam in prima ins
tantia, illud admittere et de eo iudicare. 

If a new ground of nullity of marriage is advanced in the appeal grade, the 
tribunal can admit it and give judgement on it as at first instance. 

SOURCES: PrM 219 § 2; SN can. 49 4; SRR Nuove norme, 27 maii 1969 , 
App. II, 1 ;  SRR Normae, 16 ian. 19 82, Alleg. I, 1 (AAS 74  
[19 82 ] 516) 

CROSS REFERENCES: cc. 1414, 1453, 1458-1463, 1472 § 1, 1494, 1512, 
5°, 1514, 1518, 1 °, 1522,  1525,  159 3  § 1, 159 8, 
1600 , 1606, 1611, 1°, 1639 , 1640,  1677 § 3, 1682, 
1684-1685, 169 1 

COMMENTARY ------

Carmelo de Diego-Lora 

1. This norm treats the trial of marriage nullity in the stage of appeal. 
The procedural time is not precise regarding the time when the new alle
gation of nullity can be adduced. Consequently, it is possible to deduce 
that any moment is fine as long as the tribunal is of a higher grade compe
tent to judge the appeal and maintains its competence, and in issuing the 
sentence, its competence to judge about the litigious object ceases. 

As a matter of fact, if the decree of ratification of the second sen
tence is conforming to the first by which the nullity was declared, the liti
gating parties may contract a new marriage when they are notified of the 
sentence (c. 1684). The only duties for which the judicial vicar is still re
sponsible are some very limited actions of execution, namely, recording 
the annulment ( c. 1685). If the second sentence is for the nullity of the 
marriage and the first sentence has been pronounced for the validity, once 
that second one was notified to the parties, the competence of the tribunal 
of the second instance ceases after the publication of the aforementioned 
sentence, reducing its activity to an automatic remitting of the acts of the 
process, and the appeals made against it, to the tribunal of a higher grade 
according to what is arranged in c. 1682 § 1. Therefore, in one or another 
hypothesis, the stage of appeal expires, once the sentence, or the decree 
of ratification, has been pronounced. Consequently, the only thing that can 
happen, in the rare case where it does not reach the double conformity, 
would be that the case would go to a new grade of appeal. It is in this third 
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grade, where, later on, there is offered the opportunity to plead that new 
ground of nullity. 

2 .  Adducing a new ground of nullity in the grade of appeal, as the 
canon authorizes, is something new in the CIC in relation to the former 
code. 

However, it is not new in the canonical procedural system, since an 
analagous precept in PrM, 219 had been previously introduced. It was in
troduced even with greater broadness in its writing, since it is considered 
not only the hypothesis of appeal, but also the possibility of bringing in the 
new ground of nullity during the litigation, and therefore in any of its in
stances. Canon 1683 is quite restrictive; it allows the allegation solely in 
the level of appeal. 

Although the canon anticipates that the tribunal examining the ap
peal can admit the newly introduced case, CIC does not stop from consid
ering a general procedural phenomenon of successive actions. However, 
in the canon, the only purpose of prescribing that the tribunal of the sec
ond instance will examine it as if it were a tribunal of the first instance 
(meaning, of course, the ability to admit a new case of nullity) is overly 
emphasized. The precept addresses this type of an accumulation of a new 
legal action for nullity. Each case of nullity is a distinct action of the nul
lity of marriage, as c. 1677 § 3 well upholds. The purpose of the canon is 
then, first not to consider the accumulation as an object of the appeal, 
since it was not introduced before the tribunal of the first instance, and, 
second, to constitute the same tribunal as the first intance tribunal for the 
new admitted cause. 

It seems logical that, when it is permitted in the appeal process to in
troduce new grounds of nullity, it will be the same as that which PrM, 219 
§ 1 expressly authorized for the previous instances. It is possible then to 
conclude that c. 1683 is limited to the situation of an appeal simply for an 
accidental reason, namely, because of the very place in which it is situated 
in the CIC, after the appeal and before the proper canons determining the 
efficacy of the definitive sentence of nullity of marriage. 

This then is the express, literal meaning of the canon. If the autho
rized change from the original petition due to the new ground of nullity 
arises in the instance of appeal, the tribunal will examine the new cause as 
if it were of the first instance (in this way each causa petendi will have the 
hierarchical judicial grade in which it is admitted). Of course it is better 
for the process if the new cause of nullity is put forward later in the first 
instance. For here the same tribunal follows the procedural steps, while 
keeping in mind the change of the petition. If such an accumulation, on 
the contrary, happens during the instance of appeal, then the change of 
the petition receives an ex nova assignment of competence by reason of 
connection (c. 1414). Because the new cause is introduced for the first 
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time before the tribunal, the assignment of competence fits the lower hier
archical order. 

3. Due to the general capacity which the process of marriage nullity 
holds to assume new actions of nullity adduced later on, it is possible to 
accept as proper the reasons which are customarily given through the pro
cedural doctrine to justify c. 1683, even though it appears so closely con
nected to the appeal alone. By way of example, we cite the following 
opinions: "This possibility constitutes an exception to the general princi
ple established in c. 1639 , and this because of the special nature of mar
riage cases and because of the desire of the Church to seek justice and 
truth. Frequently it happens that nullity has been denied because of the 
ground which was invoked at the beginning. But during the process suffi
cient elements have appeared that indicates that it can be resolved 
through another ground."1 Acebal, in his commentary on c. 1639 , had al
ready indicated that they made an exception for the cases of marriage nul
lity from this norm, and added: "Not only for reasons of procedural 
economy, but, above all, because of the nature of these cases and the con
nection existing between the titles or grounds of nullity."2 

But the previous justifiable arguments are valid both for the appeal 
and for the first instance. It happens in the later situation with even 
greater reason, because it distorts the orderliness of the process less, in 
not requiring the need to attribute to the same tribunal the judicial compe
tencies of a different level. Because of this, in one of the early commentar
ies to the CIC, referring to the change of petition through the introduction 
of a new ground of nullity according to c. 1683, a certain author main
tained: "it must be understood that, although the canon says nothing ex
pressly, the introduction of a new caput nullitatis in the first instance is 
possible."3 We maintained that, in relationship with c. 1639 , the sole ex
ception to c. 1683, "is based on the specific nature of marriage nullity 
cases, the judgment of which are found in the exceptional situation result
ing from c. 1643."4 

In our judgment, insisting on what was previously affirmed, both in 
the appeal and in the first instance such a change of petition, as the Span
ish procedural doctrine would call this phenomenon, is permitted by 
means of the introduction of a new ground of nullity. Or it may be of vari
ous grounds, since c. 1683 does not limit its number, in its use of the terms 
novum nullitatis matrimonii in an indeterminate way. This is done fun
damentally through the canonical conception of the res iudicata when ap
plied to the cases of marriage nullity. The love for justice and truth, united 

1. J. MARTINEZ VALLS, commentary on c. 1683, in C6digo de Derecho Canonico (Valencia 
1993), p. 725. 

2 .  J.L. ACEBAL, commentary on c .  1639, in CIC Salamanca. 
3. L. MADERO, commentary on c. 1683, in CIC Pamplona. 
4. C. DE DIEGO-LORA, commentary on c. 1639, in CIC Pamplona. 
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to the forum of connection (c. 1414), give a double support, moral and ju
ridical respectively, to the successive accumulation of legal actions. The 
concept of an adjudged matter that follows these kind of sentences, by vir
tue of c. 1643 (inherited from c. 1903 CJC/1917 and from a previous canon
ical tradition one cannot disregard) explains that the principle lite 
pendente nihil innovetur of c. 1512 , 5° does not govern the special trial of 
marriage nullity. 

Consequently, the definition of the terms of the controversy, after the 
litiscontestatio, does not have to abide by the_demands of c. 1514 in order 
to be validly modified.It must be observed, however, that this precept did 
not pass on to c. 1677 , the re-writing of which does not make clear how 
the procedural relationship prevents the bringing in of new capita nullita
tis. Thus what was just said with the express permission of c. 1683 is con
firmed, which does not present any other line of resistance in order to 
adduce the new ground of nullity other than that of the instance with re
spect to the case of nullity where it is proposed for the first time. In this 
case, the precept is forced to declare itself in favor of the competence of 
the appeal tribunal, even though there may be a judgment of the aforesaid 
ground in the first instance. Thus there is a flexibility in the special pro
cess allowing it to take care of the new actions of marriage nullity which 
can arise among the same parties during the trial as long as it does not 
reach the firm sentence. 

In our judgment, finally, c. 1683 , more than being an exception to 
c. 1639 , is a special procedure for marriage nullity as compared with the 
ordinary procedure. The latter remains regulated, after the litiscontesta
tio, under the rigor of cc. 1512 ,5 ° and 1514 for any change of petition. In 
marriage nullity procedures, on the contrary, one finds the open possibil
ity for change, not prevented by c. 1677 and expressly permitted, up to the 
stage of the appeal, with a special and distinct allowance for functional 
competence through c. 1683. Despite the introduction of a new ground of 
nullity into the appeal, the formula of the doubts in the second instance 
keeps following that of c. 1639 § 1, which remains unchangeable, meaning, 
if the previous sentence is confirmed or is reformed in whole or in part. 
On the level of appeal, a new ground of nullity being admitted does not af
fect the litiscontestatio of the appeal itself, but only its procedure, since a 
new procedural route in first instance then begins concomitantly for a tri
bunal which, though being a tribunal of appeal at the moment of admitting 
the new ground, will be the tribunal of first instance in order to examine 
and to judge it in regard to the new procedural object. 

The tribunal, being competent in the second instance to assume in 
the same process a case of nullity that it has to examine and judge in the 
first instance, must pronounce those directive decrees which make the 
trial possible without confusion. It further must make well known the ac
cumulation of succesive legal actions and, in the acts themselves, the 
process of the double level of competencies in which it exercises its 
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jurisdictional power. The CIC illustrates nothing of this duty, especially in 
cc. 1458-1464, which treat the order which must rule in the examination 
of the cases. 

This double level of competencies, attributed to the same tribunal in 
a concrete process of an appeal, is completely incompatible with the strict 
terms that permit the summary process of appeal as regulated by c. 1682. 
This tribunal cannot come to any resolution regarding any cause of nullity 
that has not been incorporated within the appealed sentence that expects 
only its ratification at the tribunal of appeal or its admission by this tribu
nal for a new instance of appeal according to the ordinary rules of the 
marriage trial (see commentary on c. 1682). If the decree of the tribunal of 
appeal has given a pronouncement for this new examination in the ordi
nary instance of appeal, at that time it will be possible to adduce the new 
case of nullity. On the contrary, while it is in the process of summary ap
peal of c. 1682 § 2, the parties lack any powers to initiate anything not 
granted them by the tribunal so that the sentence may be ratified, or, on 
the contrary, so that it can be precluded in favor of the process of the ordi
nary appeal. 

4. If a new ground for nullity is brought forward while still in the first 
instance of the trial, the assumption of the new ground will offer few diffi
culties, above all if the addition of the new legal action is brought out dur
ing the period of charges and counter-charges, and even during the period 
for the examination of the proofs. Moreover, certain criteria can be found 
in the canons, as, for example, c. 1593 § 1, which, although foreseen for a 
procedural situation that is quite different, explains solutions of proce
dure for which we see no difficulty in that they can be analogically applied 
to our hypothesis. If the cause of nullity is presented later on, yet was in
troduced in the final periods of the trial, it would be advisable to halt the 
trial according to what is prescribed in c. 1518, 1 °. That which is funda
mental is that the tribunal should cite the respondent anew plus the de
fender of the bond for the effects of c. 1677. 

On the contrary, if the cause of nullity was introduced later on by the 
respondent, the tribunal of the first instance will try to adjust the follow
ing procedures to the admission, with whatever is possible, to the proper 
exigencies of the counterclaim. Let us not forget that the institute of con
nection is the title which justifies the counterclaim (c. 1494), and that the 
criteria which c. 1463 offers for the counterclaim to be set up within the 
legal time frame, will be able to serve the tribunal as the criteria for the di
rection and arrangement of the process in the new case of nullity put for
ward by the respondent, in a way that all those actions, in the measure in 
which it is possible, can have a single treatment. It is fundamental to un
derstand that the opportunity to propose and to exhibit the specific proof 
that the case of nullity requires and that has been adduced later on is of
f erect to the parties. In the same way, one has to manage it so that the sen
tence that is to be issued in the trial is the same unitary formal space 
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where the judge responds to all the doubts formulated in the trial ( c. 1611, 
1 °). Thus the different appeals will be put together in the same way, from 
the viewpoint of procedure, beginning with that of the appeal, be it total 
or partial, which they possibly made against the sentence. 

5. In our opinion, however, the difficulties will make their presence 
felt in greater measure when the new ground of nullity is introduced in the 
appeal, such as anticipated in c. 1683. The double competence with which 
the tribunal acts in one or other grounds of nullity has to deploy special 
concerns so that, using the due attention to the causes of nullity which 
have already been brought out in the appeal, it can in its turn set up the 
new contradictory of the first instance in conformity with c. 1677 . Next 
the tribunal will indicate the time period for the resulting period of proof 
in relation to the ground that was brought up later on. Afterwards it can 
follow the norms of procedure of cc. 159 8-1606 up to the point of issuing 
the sentence of the first instance. The broadness with which these 
cc. 1640 and 1691 are conceived permits the judicial body to respect the 
rules of procedure at the same time that it manages the initiatives which 
are always to permit the preservation of the procedural contradictory and 
the rights of the parties in relation to the newly introduced ground. 

It can be that in a certain case it will not be necessary to bring up 
proof for the nullity as worded in the appeal, because this new ground has 
already been demonstrated in the previous instance. In conformity with 
the principle of acquisition of proof, the tribunal can use the said proof in 
order to come to a resolution in favor of the newly adduced ground of nul
lity. It is suitable to keep in mind the distinction of c. 1472 § 1 between 
acts of the process and acts which are referred to the substance of the liti
gation. The former are exhausted in the actual process in which they were 
performed. But,. the acts ref erring to the substance of the litigation beyond 
the process itself in which they are produced, as well as what cc. 1522 and 
1525 make obvious. For that effect, those proofs examined in the preced
ing instance can be probatory instruments already examined in the previ
ous instance so that they may favor the newly introduced ground of 
nullity. 

In every case, the new cause of nullity will have to be submitted to a 
proper period of instruction, which means that it will be suitable for the 
reception of new proofs in the trial which is being prosecuted in the grade 
of appeal. In it one will weigh and show the specific necessary proof, im
mediately following the procedures of publication, the conclusion in the 
case, just as that of the final defenses, if the parties do not make a specific 
renunciation of them (c. 1606). 

Finally, the sentence of the first instance, for the new case of nullity 
presented at a later time, must be distinct from that of the appeal, al
though they may be given on the same date. One sentence cannot and 
must not assume the pronouncements or the arguments of another one. 
The double character and the distinction of levels in which the decisions 
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are pronounced by the same tribunal, distinguishing those that were the 
reason for nullity in the appeal and those that had been the reason in the 
first instance, prevent a single treatment, in one sentence alone, with a va
riety of decisions. Both sentences are fulfilling distinct procedural pur
poses specific for each one, and both are to be subject to a distinct set of 
recourses, especially in what refers to the appeal, which does not permit 
the sentences to be combined. The appeal ends with the sentence which 
resolves the doubt according to c. 1639 § 2 ,  and to this there will be added 
the sentence issued in the first instance as the final result within the cause 
of nullity (for procedural unity). The procedural phenomena are atypical, 
but they are consequences derived from a canonical precept which may be 
overturned in favor of a possible solution of justice, without other delays, 
although it may be violating the strict purity of a procedural system ruled 
only by logical formal laws. 
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c. 1684 

1684 

Bk. VII. Pt. III. Certain Special Processes DE DIEGO-LORA 

§ 1. Postquam sententia, quae matrimonii nullitatem pri
mum declaraverit, in gradu appellationis confirmata 
est vel decreto vel altera sententia, ii, quorum ma
trimonium declaratum est nullum, possunt novas 
nuptias contrahere statim ac decretum vel altera 
sententia ipsis notificata est, nisi vetito ipsi senten
tiae aut decreto apposito vel ab Ordinario loci sta
tuto id prohibeatur. 

§ 2. Praescripta can. 1644 servanda sunt, etiam si sen
tentia, quae matrimonii nullitatem declaraverit, non 
altera sententia sed decreto confirmata sit. 

§ I. After the judgement which first declared the nullity of the marriage 
has been confirmed on appeal, either by decree or by another judge
ment, those whose marriage has been declared invalid may contract a 
new marriage as soon as the decree or the second judgement has 
been notified to them, unless there is a prohibition of this appended 
to the judgement or decree itself, or imposed by the local Ordinary. 

§ 2. The provisions of can. 1644 are to be observed even if the judgement 
which declared the nullity of the marriage is confirmed not by a sec
ond judgement, but by a decree. 

SOURCES: § 1 :  c. 1987 ; PrM 220 ; SN can. 495; CM VIII § 3 ;  CM at VIII § 3 

CROSS REFERENCES: cc. 535, 1071 ,  1075, 1077 , 1121-1223 , 1611, 4°, 
1641, 1°, 1642-1644, 1650-1655, 1672, 1682 , 1689 

COMMENTARY ------

Carmelo de Diego-Lora 

I. Every definitive sentence of marriage nullity that produces the for
mal judged case, according to what is laid out in c. 1641, 1 ° ,  produces a 
certain effect of the material judged matter, despite the literalness of 
c. 1643. Not only in the future will it not be possible for it to be challenged 
directly because it enjoys the firmness of the law in accordance with 
c. 1642 § 1, but it becomes a law between the parties and gives place to the 
exception of the adjudged matter, in conformity with c. 1642 § 2. Yet it 
comes with the limitations that proceed from what can give rise to new 
and serious proofs or reasons against the declared nullity, and a new prop
osition of the case is set up in accordance with c. 1644 § I. While this 
proposition of the case may not succeed (c. 1644 § 2 in principle does not 
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allow the suspensive effect to this nova proposito ), the double sentence in 
favor of nullity, or the first sentence of nullity ratified in appeal by a moti
vated decree, is law for the parties. 

The confirmed or ratified nullity of the canonical marriage is for the 
litigating parties a law of liberty to contract a future marriage. Those be
forehand who socially and ecclesially had the juridical condition of 
spouses, now, due to the definitive judicial declaration of nullity, acquire 
the certainty of their true juridic status, meaning, they are free from what 
was only an apparent conjugal bond and then free to contract, as the 
canon says, novas nuptias. The precedent is in c. 19 87 CIC/19 17 , al
though, during the time when the old codal system was in use, there was 
the possibility of a new recourse of appeal, pro sua conscientia on the 
part of the defender of the bond, against the second sentence of nullity, 
that ius to contract a new marriage did not come into existence until ten 
days from the notification of the sentence without such a recourse being 
lodged. 

Such a status libertatis gives the ability to contract a new marriage 
to anyone who did have the status of a spouse. Now this new status arises 
in them through the very stability of the canonical sentence of marriage 
nullity. However, the canon requires the juridical power to contract, what 
we can qualify as the effective exercise of the ius connubii, with the fact 
of the notification to each party of the second sentence conformed with 
the nullity declared previously, or of the decree of ratification issued by 
the tribunal of second instance. This moment of notification is the precise 
time when the spouse acquires the true recognition of his current juridical 
status according to the formal recognition of the nullity that the compe
tent body of judicial power of the Church rendered. 

Henceforth a direct challenge against the judicially declared nullity 
will not be possible. This can only happen when there emerges the eventu
ality of a new proposition of the case, if there appear to be new and seri
ous reasons or proofs. Meanwhile, when there does not exist any direct 
appeal against the confirmatory second judicial resolution or decree of 
ratification, the judicially declared nullity for the marriage publicly an
nounces the freedom to contract for those who were previously bound 
within the sphere of juridic appearances. The decree having been issued, 
they now find themselves free from all juridic constraint. 

2. At times, the canonical scholars try to apply the characteristic cri
teria of the execution of sentence to the firm sentences of marriage nul
lity, even using the term "execution," as cc. 1650-1655 provide for the 
execution of the sentence. In our opinion, it is a task of useless force for 
the simple reason that the sentence which declares the nullity of the ca
nonical marriage is a sentence that is merely declarative, and these pro
nouncements are never, in themselves, capable of being submitted to any 
execution, such as is regulated in the canons indicated above. 
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The execution of the sentence implies pronouncements that engen
der duties for the one judicially held responsible, such as the duties of giv
ing, of doing something, of abstaining. These are duties from which 
obligated behaviors are derived, and which are either faced voluntarily or 
in a subsidiary manner. Those responsible can carry such duties out 
within a period of forced execution, be it mandated by one's own judicial 
body, or, as in the canonical system, through a mandate of the diocesan 
bishop ( c. 1653 § 1), according to a decree which opens the way to its ex
ecution, a decree pertaining to the judge or the tribunal which issued the 
sentence (c. 1651). 

When the canonical doctrine mentions the execution of the sentence 
of marriage nullity it tries to accomplish some practical solution in the 
field of the execution of the sentence of nullity. In reality, however, what it 
customarily refers to are themes which do not properly pertain to the exe
cution itself of the declared nullity, such as those that ref er to the judicial 
costs (c. 1611, 4°) or those that refer to the merely civil effects which can 
be derived from the declared nullity, but which are proper to the compe
tence of the civil judges ( c. 167 2). It may refer also to the study of the effi
cacy of the canonical sentences of nullity in the civil order, as happens in 
Spain as a consequence of art. VI/2 of the Agreement on Juridical Affairs, 
of January 3 ,  1979 , signed by the Holy See and the government of Spain.1 

One will even be able to include here the admonitions which c. 1689 men
tions in relation to the civil or moral obligations that could exist from one 
party toward the other and to the children in whatever refers to their sup
port and education. But all these concerns are not to be identified or con
fused with the judicial declaration of nullity that is merely declarative. 

The only direct effect that derives from the definitive sentence of 
marriage nullity is the liberty to contract a new marriage, once it can be 
proven in the presence of the judge or tribunal that the matrimonial bond 
existing before was purely external, a form without content, and was thus 
contrary to its appearance as a matrimonial contract celebrated in facie 
Ecclesiae. The firm judicial declaration of marriage nullity is, by its nature, 
non-executive, although it actually has the juridical efficacy which be
longs to it. 

3. Perhaps canon law could have imposed some further condition, 
apart from the notification of the parties as prescribed in the canon, in 
order to admit that the litigants are now free to contract a new marriage. 
An example would be to place the condition of compliance with the re
quirement of the marriage register in which the judicially declared nullity 
should be written , in accordance with the process as regulated in c. 1685. 

1 .  Ratified by formal instrument of December 4,  1979, in BOEE, December 15,  1979, 
no. 300. 
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There could also be a certain exception in favor of the Concordat 
laws, similar, for example, to what takes place in Spain, in the way that it 
is to be expected that the civil register will transcribe or annotate the sen
tence of nullity at least marginally. In this way, a greater juridical security 
will be obtained for the new marriage which they are going to contract, 
avoiding conflicts that could arise between the juridic reality (the declara
tion of nullity) and the civil registered reality (the presumptive verifica
tion of the validity of the marriage already written in it). 

Canon law did not follow such criteria. The decision was made for a 
more absolute recognition of the ius connubii of those who, by the defin
itive sentence of nullity or the decree of ratification, have recovered their 
liberty and the exercise of which, as a natural right, merits greater respect 
from the moment when the parties became aware, through the judicial no
tification of nullity, of that state of liberty which enables them to contract 
a new marriage. 

Only in c. 1071, 2 ° is there consideration of the conflicts that can 
arise regarding marriages that cannot be recognized or celebrated accord
ing to civil law, requiring the permission of the local ordinary for the priest 
to assist at the aforesaid marriages. This situation, for example, can hypo
thetically occur in Spain, when in the civil register the sentence of canoni
cal nullity has not been inscribed as yet, or the competent civil judge has 
been opposed to its being written, thereby causing an infraction of art. 80 
of the civil Code, in addition to the norm VI/2 of the juridic agreement al
ready cited ( since this situation is of interest only in Spain, I have taken 
the opportunity of considering it in previous works to which I am making 
reference )2. 

4. Canon 1684 § 1, after declaring in a general manner the right to 
contract a new marriage, however, does introduce a final phrase of an ex
ception to the principle which directs the future exercise of the ius con
nubii for those who, as spouses, were parties to the trial of marriage 
nullity. This is, namely, in the sentence or in the decree, there may be im
posed upon one or two of the spouses the prohibition to contract a new 
marriage. The local ordinary can also impose such a prohibition according 
to the canonical norm, which takes the form of a vetitum. 

The prohibition to contract marriage established by the local ordi
nary, in the judgment of Garcia Failde, is not a true impediment, since 
"only the supreme ecclesiastical authority can establish impediments 
properly speaking," (c. 1075). He immediately adds: "this prohibitive 'veti
tum' is not identified with the legal prohibition from celebrating the mar
riage, as is the prohibition of the 'vetitum, ' but it prohibits taking part in 

2. C. DE DIEGO-LORA, "La eficacia en el orden civil de las resoluciones eclesiasticas en 
materia matrimonial , "  in Ius Canonicum 1 9  ( 1 979) ,  pp.  135-228;  idem, "Nuevas 
consideraciones sobre la ejecuci6n de la nulidad del matrimonio can6nico y de la dispensa 
pontificia del matrimonio rato y no consumado," in Ius Canonicum 31 (1991), pp. 533-566. 
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the marriage without the previous permission of the local ordinary in the 
cases pointed out in c. 1071."3 However, this juridic power of the local or
dinary to prohibit the matrimony in a particular case and provisionally as 
long as the reason which justifies the prohibition perdures, upon those 
subjects wherever they are residing, and upon all those who in fact do live 
within his territory, such as is described in c. 1077 § 1.  It seems to go fur
ther than the mere prohibition against the assistance of the clergy at the 
marriage established by c. 1071, but it is not said that what is being treated 
is an impediment, because only the supreme authority of the Church can 
add a diriment clause to this prohibition (c. 1077 § 2). 

If we have dealt with these non-judicial matters, although only in 
general terms, it is because of the reference which c. 1684 § 1 establishes 
the vetitum of the bishop, any commentary specifically treating c. 1077 
will have to answer these matters in a fuller manner. In this place what is 
interesting is the definitive declarative judicial resolution about the nul
lity, and it is in this context that the prohibition must be analyzed to con
tract a future marriage when this prohibition has been included in the 
sentence or in the decree of ratification. 

5. We now will discuss a matter that was not incorporated in canon 
law until the editing of the present canon. Until this final legislative mo
ment, however, it had already been in existence by way of jurisprudence. 
It has been mentioned that until the year 19 17 there was no vetitum in the 
sentences of the tribunal of the Roman Rota, although previously vetita 
appeared in decisions of the Sacred Congregation of the Council, but al
ways referred to cases of nullity for impotency and also, beginning with 
those, when dispensations from marriage ratified and not consummated 
were given. Garcia L6pez4 has done a praiseworthy study of the vetita and 
of the acceptance of them by the Roman Rota in the years 1923-1967. The 
study of this author about the judicial vetita, published mono graphically 
within a more extensive work, serves as a guide for our exposition. The 
quality of the investigation described merits the reference to it, and the ex
position will always be of great use to anyone desirous of broadening 
these explanations. We limit ourselves here to pointing out succinctly 
some of the aspects that offer greater interest to us. 

It concerns a prohibition ab homine not a jure, whether by the sen
tence of nullity or by the decree of ratification. Marriage is prohibited for 
determined persons, by reason of a legitimate cause, either for perpetuity 
or for a determined time. Most would agree that one or two of the spouses 
would have an obstacle or a circumstance that through natural law makes 
a marriage null. If in the beginning this took place with persons whose 
marriages were declared null by reason of impotence, it has since been 

3. J.J. GARCIA FAILDE, Nuevo Derecho procesal can6nico (Salamanca 1984), p. 196. 
4. Cf. R. GARCIA L6PEZ, Decisiones matrimoniales eclesiasticas (Pamplona 1979), 

pp. 251-314. 

1866 



DE DIEGO-LORA Tit. I. Ch. I. Art. 5. The Judgement and the Appeal c. 1684 

imposed as well in cases of nullity by reason of the exclusion of the goods 
of marriage, because of dementia, because of simulation of consent and 
even because of a conditioned consent without the condition having been 
fulfilled. 

6. The prohibition to contract a new marriage doubtless exceeds the 
litigious object upon which the sentence of nullity had to be pronounced, 
and at this point it has been discussed in doctrine whether the vetitum 
possesses an administrative or judicial character. Independently of its at
tribution to one or another jurisdictional power of the Church, the more 
general opinion is that it does not form a part of the sentence, but it does 
belong ad calcem of the decision, as an added judicial provision. 

From the time that the judicially declared nullity acquires perma
nence, it must be inscribed in the register in which the sentence of the nul
lity is entered (c. 1685), which is the register of marriage and must be 
extended to the register for the baptized (cc. 535 and 1121-1123). The ces
sation of the vetitum can only take place when its cause is not perpetual 
impotence, be it physical or psychic, and when the nullity is founded on an 
act of the will of one or of both of the spouses. Ordinarily the procedure of 
incidents according to which the tribunal resolves these cases of nullity 
has been followed, and this judicial decision will be submitted to legiti
mate recourses that can be lodged against it. In this practice there is great 
reliance on most authors who affirm the judicial character of the vetitum 
among the subjects of nullity. 

The opinion according to which the tribunal of the Roman Rota can 
add an invalidating clause to the marriage which would be contracted 
against the prohibition of the vetitum, while supported up until the CIC, 
today cannot be sustained, especially after the exclusive faculty was ex
pressly reserved to the supreme authority of the Church in c. 1077 § 2. The 
broader reference of c. 1039 § 2 CIC/1917 to the Apostolic See allowed, in 
our opinion, a much broader interpretation. 

In itself, the vetitum is not directed to the fundamental question re
solved by the sentence, but, beginning with it, there comes about the 
usurping of a function of a preventive character, directed to avoid nullities 
of future marriages. To consent to a new marriage against the vetitum 
does not cause nullity, but illicitness. Now then, the presence of the veti
tum in the sentence is a public and official notice, formulated by the tribu
nal that declared the nullity, that a future marriage contracted by the same 
person can suffer from the same defect of nullity which was the cause of 
the sentence. The same acts of the previous process will serve as an ac
creditative proof of the nullity of the following marriage in virtue of the 
principle derived from c. 14 72 § 1, 1522 and 1525. And we even think that 
the certification of aforementioned acts and that of the sentence of nullity 
to which the prohibition was added, can be used as documental premises 
in order to proceed to the petition of nullity conformed to the special and 
summary trial of c. 1686. Thus, the illicity that disobeying the entails does 
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not remove a well-known danger, since such a transgression gives rise to a 
simple and evident written proof which easily, and in a short time can, 
give a basis for the nullity of a marriage, this time declaring so in the trial 
and in the subsequent sentence engineered by any of the spouses and even 
by the promoter of justice if the cause of nullity has been divulged 
(c. 1674). 

7 .  While § 1 of the canon is chiefly important because of the directly 
derived effect which it prescribes, as well as the functioning vetitum, § 2 
gives reference to quite a different scenario. 

The possibility of interposing a new proposition of the same case 
after the double conformity of the sentence of marriage nullity is ex
tended by § 2 of c. 1684 to include the nullity of marriage declared by the 
first sentence and confirmed on appeal by the ratifying decree. This in
cludes bringing out new and serious proofs or reasons, in conformity with 
what is established in c. 1644. 

Strictly speaking, one might say that this precept amounts to rectify
ing an omission discovered in the revision of c. 1644. This canon, so close 
to c. 1643 in the CIC, was supposed to both justify and supplement the 
contents of the earlier canon. For this reason, its revisers did not wish to 
use an expression which would seem to contradict the cited canon, even 
though it were perfectly true, namely, a definitive sentence of nullity in 
cases about the status of persons. 

This firmness can come either from the double conformity of the 
sentences, or from the decree of ratification of the first sentence of mar
riage nullity. Canon 1684 § 1 does not explicitly use the concept of the de
finitive sentence. Nonetheless, twice within its own canonical precept it 
mentions that the declared nullity can be confirmed in the grade of appeal 
by the new sentence or by decree. That means that c. 1684 § 1 proclaims 
very evidently indeed that the nullity of marriage acquires a firmness and 
efficacy through the double conformity, either proceeding from the sen
tence or from a decree of ratification. Such a proclamation also means 
that the effect of the adjudged matter according to c. 1641, 1 °, (which we 
have qualified as formal, c. 1642 § 1, and opposite the material one of 
cc. 1642 § 2 and 1643) is, through the double conformity, likewise found in 
the trials of marriage nullity and in the remaining trials. In addition to this 
is the peculiarity that marriage nullity in such conformity can proceed 
from a decree of ratification and that its efficacy is limited only by the pos
sible demonstration of new and serious proofs and reasons contrary to the 
nullity already declared. 

The exception to which the new proposition refers, according to 
what is regulated by c. 1644, is based in serious and new proofs or rea
sons, and demonstrates the limit of the material adjudged matter, the ef
fect of which, as c. 1643 states, does not arise in these trials. But such an 
exception is specified in that canon only for the double conformity of 
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sentences following the antecedent of c. 1641. Meanwhile, it was forgotten 
that, for trials of marriage nullity, a new and special system of appeal for 
sentences of nullity was established in c. 1682, which permitted the firm
ness of the sentence of nullity to be produced by way of the decree of rati
fication. 

If c. 1644 § 1 had been taken into account at the time of its revision, 
the new automatic appeal of c. 1682 § 2 would have chosen the same ex
pressions of c. 1684 § 1, namely, sentence or decree, although the decree 
refers solely to the cases of marriage nullity. The fact that other trials 
about the status of persons do not have an appeal that is resolved by de
cree, does not excuse the current literalness of c. 1644 § 1, the omission of 
which is supposed to remedy c. 1684 § 2. If c. 1644 had used the expres
sion definitive sentence of nullity in cases about the status of persons, 
the myth that these cases are exempt from what is laid out in cc. 1641 and 
1642 about the res iudicata would disappear once and for all, at the same 
time, moreover, c. 1684 § 2 would not have had a reason to be formulated. 
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Statim ac sententia facta est exsecutiva, Vicarius iudicia
lis debet eandem notificare Ordinario loci in quo matri
monium celebratum est. Is autem curare debet ut quam 
primum de decreta nullitate matrimonii et de vetitis 
forte statutis in matrimoniorum et baptizatorum libris 
mentio fiat. 

As soon as the judgement is executed, the judicial Vicar must notify it to 
the Ordinary of the place where the marriage was celebrated. This Ordi
nary must ensure that a record of the decree of nullity of the marriage, and 
of any prohibition imposed, is as soon as possible entered in the registers 
of marriage and baptism. 

SOURCES: c. 1988; PrM 224, 225; SN can. 496 

CROSS REFERENCES: cc. 535, 1058, 1060, 1075, 1077 § 2, 1085, 1121-
1123, 1418, 1426 § 2, 1540 § 1, 1644, 1650-1655, 
1684, 170 1 § 1, 1°-3° 

COMMENTARY ------

Carmelo de Diego-Lora 

1. The first words of the canon are surprising, since they are applied 
to a sentence of marriage nullity the nature of which is merely declarative: 
statim ac sententiafacta est exsecutiva (see commentary on c. 1684). 

The sentence of marriage nullity, when it acquires firmness by the 
double conformity, doubtless produces the effects derived from the judi
cial declaration that it pronounces, but it does not generate obligations for 
the parties which demand an execution according to the prescriptions of 
cc. 1650-1655. 

It was held, following the legal text, that the tribunal "has to issue 
the decree of execution, pursuant to c. 1651, in the same sentence or in 
the decree of ratification." 1 Independent of the existence of such a prac
tice, we maintain, on the contrary, that, as the nullity of marriage is a 
merely juridic declaration, (and in this respect procedural canonical doc
trine shares the same view), consequently there is no need for a decree of 
execution. The spouses are then put into a state of liberty to contract a 
new marriage, as c. 1684 states. Perhaps for this reason, Acebal limits him
self to holding that "the sentence is executive after the two conforming 

1 .  L. MADERO, commentary on c. 1685, in CIC Pamplona. 
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sentences in favor of nullity and even though there is a request for a re
view of the case. "2 

In principle, according to what c. 1644 § 2 prescribes, formulating 
the new proposition of the case does not suspend the execution of the 
sentence unless the law were to establish another matter, or the compe
tent tribunal of review were to consider that the new petition has a pro
bable foundation and could cause irreparable harm if the aforesaid 
execution were not suspended, In the sentences of marriage nullity, how
ever, rather than suspending their execution, it is required that the tribu
nal give notice to the spouses that, despite their having been notified of 
the double conformity in favor of nullity, it prohibits them, in virtue of 
c. 1644 § 2 in relation to c. 1650,  from being able to contract new mar
riages, as long as the new propositon of the case has not been requested 
and admitted for treatment by the tribunal of appeal. That which is sus
pended is the consequent effect of the declared nullity of marriage, which 
consists in impeding the ius connubii of those who, as contractants, were 
parties in the juridically and conclusively resolved trial of nullity. 

But neither is it the double conformity of the favorable decisions for 
the nullity that makes it executive, or rather, that gives rise to that situa
tion of liberty which permits them to contract a new marriage. Nor is it re
quired that, in compliance with what c. 1684 directs, such an effect be 
produced. Nor must the confirmatory sentence of the previous nullity or 
decree of ratification be made known to those whose marriage had been 
declared null. Yet, only from this moment will they be able to contract a 
new marriage. 

The suspensive mandate, insofar as it is capable of damaging a natu
ral right to contract marriage ( c. 10 58), in no way invalidates a marriage, 
even if it were issued in extreme circumstances of f ear of irreparable dam
age. The spouses could contract such a marriage, notwithstanding the de
cree of suspension, because their status of liberty to contract marriage 
depends upon the double conformity of the two declarative decisions of 
marriage nullity duly notified. 

The reason that that judicial decree does not bring nullity for the 
later marriage is the same reason because of which the veto judicially im
posed against contracting a future marriage, recognized in c. 1684, does 
not make null and void the marriage contracted afterwards despite the 
transgression of the prohibition contained within it (see commentary on 
C. 1684). 

The only one who can impose the vetitum with an added diriment 
clause to the prohibition is the Suprema Ecclesiae auctoritas ( c. 1077 
§ 2). This is the same authority that has exclusive power to establish other 
impediments to matrimony ( c. 1075). Consequently, there is an analogy 

2. J.L. ACEBAL, commentary on c. 1685, in CIC Salamanca. 

1871 



c. 1685 Bk. VII. Pt. III. Certain Special Processes DE DIEGO-LORA 

between the suspension of the effects of nullity as proceeding from the de
cree of the appeal tribunal which is known as a new proposition of the 
case and the vetitum which the tribunal, (the one originally declaring the 
nullity), would have instituted. This analagously corresponds to the pre
ventive measure directed toward avoiding any null marriage in the future. 
In the same way, even though they move on different levels, it is analogous 
with other prudent measures which can be adopted. An example is that by 
which, in consideration of c. 1684, it is recommended to pastors that, be
fore permitting the new marriage, they must assure themselves that the in
terested parties have resolved their situation before the civil law, "in order 
to avoid creating situations of legal bigamy," adding that in these cases 
"they must remember what c. 1071 § 1, 1 °-3 °orders, namely, asking per
mission of the ordinary, except for a case of necessity."3 

2. We start from the idea established in no. 1 ,  according to which, in a 
sentence which is executive, either the unappealable judgment of nullity 
or decree of ratification must be understood once the notification is made 
to those whose marriage is declared null. This moment produces the effect 
of nullity and frees the parties to contract a future marriage. However, this 
canon also causes another effect to be derived that we shall consider next. 

Once made known, the sentence of nullity of marriage that acquired 
firmness releases the spouses from their bond and allows them to freely 
contract another marriage. In order to be produced, this effect does not 
demand any activity, whether on the part of the tribunal or on the part of 
the parties, so that it might be qualified as executive. The marriage de
clared null, however, had remained so since it has been registered in the 
book of marriages of the parish in which it was celebrated, It also must be 
annotated in the baptismal books of the parish or the parishes where the 
spouses received their baptism (cc. 535, 1121 and 1122).4 Whenever the 
nullity of the marriage in the respective parish registers is not stated, or 
when it is not entered in the books of the baptized, the register will certify 
the existence of a marriage, and from the viewpoint of the public nature 
of the register, the marriage enjoys the favorable presumption assumed in 
c. 1060 . It is true that, according to c. 1684 § 1 ,  the definitive sentence of 
the nullity of marriage, or the decree of ratification in the case, once it has 
been notified to the litigating spouses, admits their liberty to contract 
anew. But it is necessary that the formal requirements stated in the regis
ter, according to their proper nature, correspond to the material truth ex
pressed by the definitive judicial decision of nullity. Thus, in the future, 
they will avoid conflicts between the material truth and the formal juridi
cal aspect, which cannot oppose one another in a juridic system of 

3. J. MARTINEZ VALLS, commentary on c. 1684, in C6digo de Derecho Canonico (Valencia 
1993), p. 725. 

4. In Spain, cf. art. 5 of the Decreto General of the CBS, December 26, 1983, BOCEE 3 
(1984), p. 101. 
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verifications of truth that attest to enjoying the public trust (c. 1540 § 1). 
In this legitimate and necessary desire that the juridical canonical system 
have the consequence of being coherent at every moment, the juridic rea
son which c. 1685 justifies is upheld. 

The public attestation of the juridic condition that the baptized, for 
the purpose of, and in conformity with, that condition, can exercise the 
rights that belong to them as members of the people of God, and never 
ceases to be relevant to the public ecclesial order intimately related to the 
salvation of souls. Because of this, the Church has always had a special 
zeal for the public registration of the sacramental and juridic acts which 
have an influence upon the juridical condition of the faithful. Indeed, it 
carried out, prior to the time when civil society took similar initiatives on 
its own, a social role of order and juridic authentication very pertinent in 
the relationship to the state and the juridical condition of the persons. 

It is possible to inquire as to whether the activity that c. 1685 directs 
is properly an executive activity of the sentence of the marriage nullity, 
contrary to what has been maintained heretofore, or whether it has a defi
nite nature. 

We previously mentioned that the right of freely contracting a future 
marriage,if there is no prohibitive , does not have to be understood as a 
consequence of an execution of a sentence. When there is the declarative 
sentence of nullity, the liberty to contract marriage is an immediate effect 
with nothing more than the definitive judicial declaration of nullity. The 
impediment of c. 1085 does not affect the parties, beginning with their 
being notified of the nullity, and therefore they have the right to contract 
marriage, which c. 1058 acknowledges and which is expressly sanctioned 
by C. 1684 § 1. 

Just as the definitive sentence of nullity has a direct effect upon the 
status of those who up to this point outwardly presented themselves pub
licly with the juridical condition of spouses, it also has necessary a second 
effect on the ecclesiastical records so that these records will not give in
formation erga omnes of a false reality. For this reason, in accordance 
with c. 1123, it must be communicated to the pastor of the place "that he 
make the annotation in the marriage and baptismal registers, as he has 
been ordered to." 

Consequently, the definitive judicial decision of marriage nullity, 
without need for any act of execution that obliges the judge or tribunal to 
issue an executory decree, produces ipso iure two effects resulting from 
the mere juridic declaration of nullity. The first is, to leave the spouses 
free to contract a future marriage. The second is that the competent au
thority is to mandate the public authority to register the juridic condition 
of the spouses, by making the entries in the registers in conformity with 
the material truth of the nullity declared through the definitive judicial de
cision. 
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As for this second effect, the motive of convenience is not what gov
erns here, but it is that of the necessity for the proper juridic system in the 
service of the public welfare of the Church with the purpose of making it 
possible for the faithful to exercise their rights in the ecclesial society ac
cording to their juridical canonical status. Additionally, here appear the 
demands of the proper coherence of the canonical system, which cannot 
tolerate any juridic breach or distortion of the truth between the results of 
the exercise of the potestas iudicialis and the formal attestations within 
the scope of the potestas administrativa as a consequence of the defini
tive judicial decisions. This need for those bodies of the ecclesial adminis
tration to correspond to the needs of the rights judicially defined produces 
a second effect in the declaration of nullity, namely, to put into the register 
new entries and annotations , which give public testimony to the new ju
ridic condition of those faithful whose marriage was declared judicially 
null. To carry out what we can call the "juridic constitution" relative to the 
status of the persons , through registering something new and different 
upon the previous entry, is incumbent upon those proper bodies of the ad
ministration of the Church, and such a public duty arrives in receiving offi
cial recognition of what was decided judicially, the communication of 
which must proceed ex officio from the proper judicial body with the pre
sumption favorable toward validity. 

This necessity to publicly constitute the juridic change that was pro
duced is not a duty that belongs to the litigating parties, obliged by the de
finitive decision of nullity about their marriage, but rather a public duty 
which the competent authority of the Church must accomplish. For she 
alone is charged with ensuring, in the service of the truth , that the ecclesi
astical registers publicly vouch for the authentic juridic condition of the 
faithful , who, by reason of their reception of the sacraments , have given 
their consent to public registration. 

3 .  Canon 1685 has as an immediate precedent c. 19 88 CJC/19 17 , 
which imposes upon the local ordinary the duty of putting the new entries 
in the registers , in the books of baptisms and marriages , where the mar
riage was celebrated , stating the judicial declaration of the nullity of the 
marriage. PrM, in its arts. 224 and 225, indicated a procedure to follow. In 
general terms , and prescinding from some secondary aspects , it consisted 
in this: once the confirmatory sentence of the previous nullity has ac
quired firmness , the president of the tribunal had to notify the local ordi
nary of where the marriage was celebrated. This person immediately had 
the obligation of sending it to the rector of the church in whose registers 
the marriage was recorded, and he in turn had to annotate the declared 
nullity in aforesaid registers, as well as the prohibitions which might have 
been decreed, and if anyone of the spouses had been baptized in another 
parish, he had to inform the pastor ( or pastors) of the place of baptism of 
the sentence of nullity for their corresponding annotation. Afterwards, the 
canon indicated the duty of notifying the proper ordinary as soon as possi
ble of everything that had been carried out. 
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The CIC, in the present canon, has opted for having the judicial Vicar 
report the definitive judicial decision of nullity to the local ordinary in 
whose parish the marriage was celebrated. Also, the CIC, in this c. 1685, 
omits any reference to the decree of ratification of the first sentence of 
nullity, which produces the same effect of finality, as c. 1684 emphasizes. 
The local ordinary will promptly record in the book of marriages and in 
that of baptisms the declared nullity and the prohibitions that could have 
been added. 

More definite norms of procedure are not described. It seems to 
leave all of this to the customary practice of each tribunal, or to the regu
latory norms already included in PrM, also, local tribunals can use the ju
dicial help in conformity with what is laid out in c. 1418, and a certain 
commentator even affirms: "In Spain it is customary for the judicial Vicar 
to do everything," adding that "he asks" of the pastors "that they return 
certification that verifies that they have done so and that the records 
agree."5 The judicial Vicar, however, does not always act as president of 
the tribunal which issues the second sentence of nullity or the decree of 
ratification (c. 1426 § 2). In those cases, he will have to be informed by the 
president of the tribunal of the nullity that has been firmly declared. 

Whatever the procedural steps are that they follow, one cannot omit: 
a) the communication and sending of the sentence or of the decree of rat
ification of the judicial Vicar to the local ordinary in which the marriage 
was celebrated, although it may be through the mediation of the judicial 
Vicar of the bishop; b) the order of the local ordinary to the pastors in 
charge of the corresponding register or registers, so that they may make 
the annotations in the corresponding book of marriages and baptisms; c) if 
the book of baptisms of one or both spouses is not in his jurisdiction, he 
will send letters to the corresponding ordinary or Ordinaries so that they 
may make the respective annotations as soon as possible, asking them to 
send notice when these are done; d) such measures of registration must 
be made with the greatest of speed; and e) it would be desirable to attach 
to the acts of the trial the notices that such annotations have been per
formed so that the local ordinary by himself or by means of the judicial 
Vicar, will send the suitable accreditations to the tribunal that confirmed 
or ratified the declared nullity. This last point does not come from the text 
of the canon, but it is a suitable measure for good procedural order. 

5. J. MARTINEZ VALLS, commentary on c. 1685, in C6digo de Derecho Canonico (Valencia 
1993), p. 726. 
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ART. 6 

De processu documentali 

ART. 6 
The Documentary Process 

Recepta petitione ad normam can. 1677 proposita, Vica
rius iudicialis vel iudex ab ipso designatus potest, prae
termissis sollemnitatibus ordinarii processus sed citatis 
partibus et cum interventu defensoris vinculi, matrimonii 
nullitatem sententia declarare, si ex documento, quod 
nulli contradictioni vel exceptioni sit obnoxium, certo 
constet de exsistentia impedimenti dirimentis vel de de
fectu legitimae formae, dummodo pari certitudine pateat 
dispensationem datam non esse, aut de defectu validi 
mandati procuratoris. 

On receiving a petition in accordance with can. 1677 , the judicial Vicar or 
a judge designated by him, can omit the formalities of the ordinary pro
cess and, having summoned the parties, and with the intervention of the 
defender of the bond, declare the nullity of the marriage by a judgement, if 
from a document which is not open to any contradiction or exception 
there is certain proof of the existence of a diriment impediment or a de
fect of form, which it is equally certain has not been dispensed from, or of 
the lack of a valid proxy mandate. 

SOURCES: c. 1990 ;  Codcom Resp. 17, 16 oct. 1919 (AAS 11 [1919 ] 479 ); 
Codcom Resp. IV, 16 iun. 19 31 (AAS 23 [1931 ]  353-354); 
PrM 226-228; Codcom Resp. I-III, 6 dee. 19 43 (AAS 36 
[19 44] 94); SN can. 498 ;  CM X, XI; Signatura Deer., 3 maii 
1972; CMat X, XI 

CROSS REFERENCES: cc. 39 1, 1083-109 4, 1420, 1421 § 1, 1424, 1432-
1434, 1504,  1505 § 2,  1509 -1511, 1517 , 1611, 
1612, 1620 , 4°, 1622 , 1629 , 4°, 1673-1674, 1677-
1678, 1684 § 1, 1685, 1687-1688, 169 1 
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C OMMENTARY ------

Carmelo de Diego-Lora 

1. Nature of the documentary process 

The rigorous application of the procedural norms contained in the 
Constitution Dei miseratione of Benedict XIV recommended that, for 
cases of marriage nullity that presented the adduced ground as undoubt
edly certain and evident, there should be a trial free from many of the 
formalities usually concomitant with a nullity case. For this reason, the 
SCRO decree of June 5, 1989 authorized the declaration of marriage 
nullity by means of a summary procedure when the case consisted in an 
authentic document or through certain arguments. The CIC/1917 regu
lated this in cc. 1990-1992 under the designation of excluded cases. The 
juridical treatment was reinforced in arts. 226-230 of PrM, and it under
went its last modification in CM, X-XIII, which extended the special 
procedure to cases of nullity due to a lack of canonical form or a valid 
mandate for the procurator. This also includes every nullity that depended 
on the existence of a non-dispensed diriment impediment. From being 
called "excluded cases", they evolved into being called special cases. The 
CIC completes the reform of this process, qualifying it in view of the sup
posed verifying document of the case of marriage nullity, which is the jus
tifying reason. 

Since the reform of the Code, we have repeatedly noted this special 
process of marriage nullity.1 Attention has always been paid to the special 
nature of this process, with noticeable peculiarities in respect to the com
mon process for marriage nullity to which cc. 1671-1684 were dedicated, 
and which are nothing more than specific prescriptions which are incor
porated as characteristic nuances of the same ordinary contentious pro
cess. Some of those canons, such as 1681, and in substance, (not so in the 
formality of the double conformity) ,  c. 1684 § 1, are also to be applied to 
this special process, as well as cc. 1671-1676 and 1685. The special nature 
of this process fundamentally rests upon the document that supports the 
claimed nullity. For this reason, it is known as a documentary process. Its 
specific nature entails such a procedural simplification (unlike the ordi
nary process) that it leads quickly to a sentence of nullity, and does not re
quire subsequent instances to achieve firmness. Finally, the nature of the 
summary process had to be pointed out, given that the cognitio veri 

1. Cf. C. DE DIEGO-LORA, "Naturaleza y supuesto documental del proceso 'in casibus 
specialibus'," in Ius Canonicum 14 (1974), pp. 221-349; idem, "Consideraciones sabre el 
proceso in casibus specialibus," in Ius Canonicum 21 (1981), pp. 309-383; idem, "El proceso 
documental del nuevo Codex Iuris Canonici," in Ius Canonicum 23 (1983), pp. 663-677. 
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about the litigated object is limited to the appreciation of the case of al
leged nullity and proven by the document, since if it does not merit such 
an accreditation, the judge must ensure that the case follow the ordinary 
legal procedure for marriage nullity and abstain from resolving the object 
of the trial. 

2.  Elements 

Canon 1686 is extensive and complex. There was a desire, when it 
was being drafted, to include within it all the aspects that are integrated in 
the documentary process, with an exclusion of those that refer to the ap
peal (cf. cc. 1687 and 1688). Not only did it try to embrace all the aspects 
of the first instance of this special summary process of marriage nullity, 
but it also tried to do so in a way that offers a descriptive and total vision 
of the process. However, because there was no order in its explanation of 
the integrating elements and because the text lacked punctuation marks 
which would emphasize the difference of each one of them, that descrip
tion imposes upon the commentator the need to make a differentiated 
analysis of the elements of the documentary process. 

In the canon, we shall distinguish the substantial elements of this 
process from the non-substantial or procedural elements. By substantial 
elements, we mean those that refer to the object of the process and to the 
subjects. These are the jurisdictional body, the competence, and the legiti
mate parties, either active or passive, in relation to the claimed object. In 
connection with this object, the document also pertains to the substance 
of this special process, the existence of which names the process, because 
such a document makes evident the case of nullity that it tries to obtain. 
Non-substantial elements are, however, those that refer to the develop
ment of the procedural activity. This is not the form, since the form refers 
to the rigor in contributing the document supporting the cause of nullity 
with the petition. Therefore, from this point of view, the formal require
ment makes up the very substance of the process. 

3. Elements that pertain to the substance of the process 

a) The jurisdiction and competence of the tribunal 

We analyze, in the first place, the jurisdiction and the competence of 
the body when the petition in conformity to c. 1677 must be presented and 
has to be judged. In reality, the canon says nothing about the competence, 
as it does about the jurisdiction. The jurisdictional power in this process is 
attributed primarily to the diocesan bishop, who may exercise it person
ally or through the judicial vicar and the judges, in conformity with the 
norms of the law (cf. c. 391). 
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The present canon has passed from the ordinary, to whom the corre
sponding c. 1990 C/C/19 17 referred, to the judicial vicar mentioned in 
c. 1420, and to the judge designated by him. We understand that the judge 
must not be one of the diocesan judges appointed by the bishop in confor
mity with c. 1421 § 1, who do not constitute by themselves one tribunal 
with the bishop, but one of the adjunct judicial vicars cited by c. 1420 § 3, 
although designated ad casum by the judicial vicar. Consequently, in both 
cases, it will treat one judge, who can receive counsel from the assessors 
indicated in c. 1424. The infraction of these norms would mean that the 
sentence would be absolutely null, as outlined in c. 1620 , 2 °.The canon 
says nothing, however, in respect to the norms of attribution of compe
tence. The norms to be applied are those which c. 1673 established, al
though option number 4 ° is a possibility that will appear to be difficult, 
because, in the process of nullity, the proof, by its documentary character, 
must be provided with the petition. 

b) The parties in the documentary process 

Regarding the litigating parties, the canon prescribes that the parties 
must be summoned with the intervention of the defender of the bond. If 
there is added, as for the initiative, the need for a petition in conformity to 
c. 1677, the petition must proceed from the subject plaintiff legitimated 
procedurally according to the law, who must be any of those enumerated 
in c. 1674 as legitimate parties to challenge the marriage. Consequently, 
the procedural subjects, be it on the active or on the passive side, must be 
the spouses, the promoter of justice if he is the one who challenges the va
lidity of the marriage, and, always on the passive side, the defender of the 
bond, by order of c. 1432. It is in this sense and in this procedural role that 
the canon must be understood: et cum interventu defensoris vinculi. 

If the spouses are not like plaintiffs in the process, the two will have 
to be cited as defendants, since the validity or nullity of the marriage is di
rected by the proper rules of the indivisible and jointly responsible mat
ters (cf., by analogy, c. 1637 § 1). On the contrary, if one of them is the 
plaintiff, the other spouse must be cited as the defendant. If the two have 
been constituted into voluntary plaintiffs, joinders of the issues, the re
spondent will only be able to be the defender of the bond insofar as being 
the public procedural subject, the bearer of the public interest joined to 
the conjugal bond as long as the bond must be procedurally protected. All 
these subjects will act as procedural parties who are vested with the facul
ties to present arguments, to oppose, to prove whether it is necessary to 
confirm what is guaranteed with the petition or to oppose it and to chal
lenge the sentence that is issued. It does not suffice to get the vote of the 
defender of the bond, since he has to recognize his condition as a party 
equal to that which the spouses or the promoter of justice possesses, if the 
procedural initiative depended upon him. These positions of procedural 
equality expressly recognized by c. 1678, are also applicable to the docu
mentary process in a fitting way, praetermissis sollemnitatibus. 
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c) The object of the process 

The object of the process is the declaration of the marriage nullity 
through a diriment impediment, defect of lawful form and the lack of a 
valid proxy mandate. 

The causes are limited, but this does not mean that they are rare, 
since the concept of a diriment impediment embraces numerous hypothe
ses in particular (cf. cc. 1083-109 4). The practical limitation of this pro
cess is fundamentally explained by the legal need that the canon requires, 
namely, that the cause is recorded with certitude in a document, so that no 
objection or exception can be opposed to it. Such a document must ac
company the written petition, and this requirement sine quo non gives the 
name to the documentary process and justifies the rapidity and simplifica
tion of its procedures and the omission of other procedural formalities. 

d) A case proved documentarily 

From a certain and authentic document required for determined ex
cluded cases by CIC/1917, they have proceeded to the point of simply de
manding a document in which the cause of the nullity is proved with 
certainty. This certainty cannot be other than the moral certitude of 
c. 1608 §§ 1 and 2. Now, to reach such a level of certitude, with its exclu
sive basis in a document, it was required that it be representative of the 
defect which is being called upon as the cause of the nullity, in a way that 
the defect was certified in a convincing form. 

At the same time, this document must offer certain guarantees that it 
is not fictitious or only made up ad casum by means of manipulations reg
istered documentarily to prepare for the nullity, as would take place with 
documents which would certify results of expert reports procured extra
judicially or references of authorities which were worked out by means of 
investigations of a different nature, or acts of notaries which were set up 
by collecting testimonies of third parties, although they were trustworthy, 
since these proofs already have their ordinary course in the CIC to be duly 
used and validly valued. Such documents would be better designated as 
pseudo-documents, which use a written documentary form to shelter 
other types of proofs that do not have a place in the documentary process. 

Therefore, there must be an authentic document representative of a 
reality that operates as a cause of the marriage nullity, whose author of
fers all the guarantees of fidelity for what he says and whose authority 
does not present doubts of the interposed mediations or willful decep
tions. 

Finally, canon 1686 demands that, for the document that is support
ive of the petition, no objection or exception can be opposed to it. Such a 
requirement does not mean that the defendant spouse or the defender of 
the bond cannot make an objection to the document or off er an exception 
to it in the procedural opposing arguments. Certainly, if those observa-
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tions or defects that could be demonstrated in the document were already 
noted by the judge who must pronounce in his acceptance of the petition, 
he would refuse it in limine litis, not allowing it to pass into the docu
mentary process. However, once the judge calls them forward, the parties 
located on the passive side of the procedural relationship can make use of 
the legitimate defenses they have within their reach, using these as objec
tions or as exceptions. Doubtless, in the sentence, the judge will decide 
whether such objections or exceptions have been conflicting because of 
they lack any foundation that could advance against the probative efficacy 
of the document. In recognizing the importance of the document, he will 
declare the nullity. In the contrary case, the judge will abstain from ruling 
upon the litigious object. 

e) Proof of the lack of dispensation 

Finally, there is also the demand that it be equally certain that there 
was no dispensation issued from the impediment or the lack of legitimate 
form when the cause of the alleged nullity is founded upon one of these 
defects. Doubtless, a lack of the dispensation cannot be proved in the 
same way as the existence of the defect that is the cause of the nullity, 
which is a reality proved in a documentary manner. More than the cer
tainty of the document and what is documented, which could be the 
requirement of the previous canonical legislation and of Causas matrimo
niales, the CIC refers to the moral certitude that the judge must acquire 
about those points. This moral certitude does not necessarily proceed in 
these cases of a document, but from whatever other proofs that will bring 
the judge to moral certitude about the lack of the dispensation, similar to 
that which the document produces in respect to the cause of the nullity. 

4. Elements that pertain to the requirements of procedure 

The words praetermissis so llemnitatibus ordinarii do not mean 
that the complete formal requirement has been eliminated. Rather from 
that which is left out, according to the literal text of the canon, it is from 
the collection of the activities proper to the ordinary process, i.e., the spe
cial process of marriage nullity such as is regulated by the CIC, with all 
the references to the norms of the ordinary process, as c. 169 1 explains. 

However, there are specific needs of the proper procedure of the 
documentary process: 

a) The petition 

The petition of nullity must be formalized in conformity with c. 1677, 
in the form of a petition that introduces a suit, so that those that they will 
have to consider are the requirements which c. 1504  demands for it. 
Although formal compliance is not required to be applied strictly to the 
letter of the precept, there still must be assembled in this written paper, 
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which contains the petition for nullity, those indispensable pieces of infor
mation from which the procedural relationship among the parties and the 
judge about the litigated object can be constituted. Thus, it is possible that 
there will be born, after the citation, that which c. 1517 designates with 
the word instancia, namely, the identifying pieces of information about 
the parties, the criterion for the attribution of competence, the determina
tion of domicile of the respondent so he can be summoned, what is being 
asked, and the reason for asking. The lattermost requirement is accompa
nied with the document that serves to support the petition, insofar as it is 
an officially recognized proof of the cause of the alleged nullity. In this 
way, the reason for petition and the documentary accreditation of the peti
tion are merged in the formulation of the petition. At the same time, one 
must decide whether the cause of the nullity is a diriment impediment, or 
whether it proceeds from a defect of legitimate form, and whether the 
marriage was celebrated without the rightful canonical dispensation. 

b) The summons 

Once the petition is admitted, there is the summons of the petitioner, 
the respondent and the defender of the bond to be present before the 
judge. He will then proceed to offer them not only information about the 
petition but also the possibilities of opposing it by formulating objections 
and exceptions that can affect the document representative of the case of 
alleged nullity, the formulation of which are in opposition to the very rea
son for the petition. If, for the citation, one has to abide by cc. 1509-1511, 
for the citation of the def ender of the bond, direct notification done in the 
judicial secretarial office is sufficient. 

A first appearance is sufficient if neither the petitioner nor the de
fender of the bond opposes the document. Once these subjects have ap
peared in court, however, they may request a new appearance to have 
time for reflection and study, or to formulate their opposition in the first 
appearance. In both cases, the day and the hour must be determined for a 
future appearance in which they can answer and present their opposition. 
It is preferable for this subsequent appearance to be scheduled at the time 
of the first appearance, to ensure that the judge avoids unnecessary de
lays. It is desirable that the allegations and proofs that can be offered in 
this second appearance be made in an orderly, oral and focused manner in 
one hearing, except when some grave reason arises that justifies the need 
to make a new citation for a later appearance. 

c) The adversarial procedure 

The fact that in the court appearance the objections can be mar
shaled against the document, and then against the petition, and that the 
exceptions can also be alleged, does not violate c. 1686, which requires 
that there cannot be any objection or exception against the document that 
is the basis of the petition. The characteristic of the adversarial procedure 
described in c. 1686 is that in the appearance before the judge, opposition 
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is permitted and consequently those objections and exceptions by the re
spondents who adopt such a position may be discussed, with the obliga
tion in the same appearance to prove the foundations of their opposition. 

After the appearance is finalized, the judge, if it is appropriate, re
jects those objections and exceptions, and declares that they cannot ob
struct the document, opening the way to the nullity, if the document that 
supports it offers moral certitude about it. If, however, the objection or 
the exception is reasonable, or if it causes the judge to doubt the docu
mentary basis for the petition, he will issue a decree refraining from mak
ing a judgment about the claimed nullity and ordering that if the petitioner 
desires to maintain their claim the petitioner will have to follow the ordi
nary procedure for nullity before the competent tribunal. 

This last aspect of the possible decision can be deduced from what 
c. 1688 lays out for the case, which is that of not confirming on appeal the 
sentence of nullity issued in this documentary process. It is that which has 
moved us to qualify this process, combined with the characteristics of the 
documentary and the special process, as the summary process, limited in 
its scope of the cognitio veri as submitted to the judge. Moreover, this de
cree of remission to the ordinary procedure of the processes of marriage 
nullity is not subject to appeal because of a lack of a definitive effect ( cf. 
c. 1629, 4°), since the proper instance remains open before the competent 
tribunal to follow the previously mentioned procedure. 

Finally, it is possible in the appearance to offer opposition with ob
jections to the certitude that the document offers (since there can be de
fects which denote some manipulation or distortion of it). It is possible as 
well as to offer such opposition together with exceptions, both procedural 
( as would be the lack of the judge's competence of the judge or the lack of 
ability or the inadequacy of the elected procedure), like peremptory ex
ceptions which can affect the document itself (as would be the lack of 
guarantees for its dispatch or its vagueness or confusion, etc., of what is 
certified in it). Moreover, the previously mentioned opposition might be 
due to a dispensation from the impediment or from the canonical form, 
which would require that anyone who thus states an opposition, takes 
upon him- or her-self the responsibility of proving their affirmations 
against the petition. That which is supported here insofar as the opposi
tion of the respondent is concerned is equally applicable to the defender 
of the bond if he adopts this position of opposition. The vote of the de
f ender of the bond does not suffice to forestall the threat of the nullity of 
the legal actions ( cf. c. 1433), which would mean the same as not truly 
considering as a procedural party the person who intervenes in the de
fense of the public good as described in c. 1432. It would mean that he or 
she has to maintain him- or her-self as the authentic defendant with the 
right to oppose and to prove what is favorable in that defense, as cc. 1434 
and 1678 demonstrate. 
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5. The sentence of nullity and its effects 

DE DIEGO-LORA 

If the judge pronounces in favor of nullity, he must formalize his dec
laration in the form of a sentence. Strictly speaking, one is here treating a 
declaration of nullity of marriage. If in the beginning there was a dispensa
tion to obtain it, by decree of the SCHO of June 5, 1889, of the procedural 
formalities required by the Ap. Const. Dei miseratione, of Benedict XIV, it 
was simply because it set off for its proof a certain written heading about 
the case of nullity. This was not a minor nullity that proceeded from the 
sentence issued in the ordinary process. The concept of nullity does not 
permit differentiated quantifications by number or importance of the for
malities required in one or another process. For this, anticipating certain 
generalized corruptions, which insinuated that it was sufficient to proceed 
in these cases according to a procedure which was considered administra
tive and which led to the declaring the nullity by means of a decree of the 
bishop, the answer of the CPI of December 6, 1943 , categorically affirmed 
its judicial nature. 

The sentence that the judicial vicar or the judge designated by him 
issued in this special process, which, due to its oral nature, was quickly 
accomplished, must now respond to the substantial needs, and to that of 
the form which cc. 1611 and 1612 require for all sentences. If it were to be 
exact, the measures c. 1689 prescribes for the sentence of nullity will be 
adopted with respect to the moral and civil obligations that could arise, 
and to whatever might be admissible in relation to the livelihood and edu
cation of the children. 

It is certain that the words praetermissis sollemnitatibus will also 
continue to be pressing at the time of the issuance of the sentence, and 
that action which will lead, were it to be issued after some problem which 
questions its validity, to an interpretation that is more benign and less for
mal than the suppositions for the nullity of the sentence, assembled in 
c. 1620 and 1622. However, none of the constitutive elements of the letter 
and spirit of cc. 1611 and 1612 should be lacking in this sentence. Without 
a doubt, as for the definitive sentence, which is, on its own part disposi
tive and declaratory of the nullity, these decisions have to be accompanied 
by "the reasons upon which they are based." These reasons explain the 
moral certitude acquired by the judge, fundamentally based on the docu
ment supportive of the petition, in the same way as the similar moral 
certitude, (not necessarily based on a document but on other probatory 
means),attained because the dispensation from the diriment impediment 
or from the canonical form was not granted, if any of these formal com
plaints have been added to the reason for the sought-after nullity. 

Finally, one must emphasize that the moral certitude the judge at
tains using the proof based on the document gives rise to such confidence 
in the legislator that the sentence of nullity issued in the documentary pro
cess (ruling out the appeal of c. 1688 and contrary to what is established 
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in c. 1684 § 1),will produce the effects which the aforesaid canon pre
scribes for the firm sentence of nullity. There is no need for the confirma
tion in the second grade by appeal, once such an appeal has not taken 
place within the legal time period. In addition, ex officio, the judicial vicar 
will proceed to the notifications prescribed in c. 1685 for his putting this 
on record in the respective marriage and baptism registers. 
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§ 1 . Adversus hanc declarationem defensor vinculi, 
si prudenter existimaverit vel vitia de quibus in 
can . 1 686 vel dispensationis defectum non esse 
certa, appellare debet ad iudicem secundae instan
tiae , ad quern acta sunt transmittenda quique scripto 
monendus est agi de processu documentali . 

§ 2 . Integrum manet parti, quae se gravatam putet, ius 
appellandi . 

§ 1. If the def ender of the bond prudently judges that the defects men
tioned in can. 1686, or the lack of dispensation, are not certain, he 
must appeal to the judge of second instance. The acts must be sent to 
the appeal judge and he is to be informed in writing that it is a docu
mentary process. 

§ 2. A party who considers himself or herself injured retains the right of 
appeal. 

SOURCES: c. 1991; PrM 229 ; SN can. 499 ; Codcom Resp. IV, 6 dee. 19 43 
(AAS 36 [1944] 94); CM XII; CMat XII 

CROSS REFERENCES: cc. 1432, 1438-1439 , 1441, 1457, 1619 -1628, 1630 
§ 1, 1633, 1643-1644, 1677 -1680 , 1682, 1684-
1686, 169 1 

C OMMENTARY ------

Cannelo de Diego-Lora 

l. The appeal against a sentence issued in the documentary 
process 

a) The appeal of the defender of the bond (§ 1) 

This rule reaffirms what c. 199 1  CJC/1917 had established and what 
art. 229 § 1 of PrM and rule XII of CM repeated. This includes the duty of 
the def ender of the bond to appeal the sentence if he prudently considers 
that the reason for the nullity, alleged and accepted by the judge in confor
mity with c. 1686, is uncertain, or that there was a dispensation from the 
impediment or from the lack of form which has served for the justification 
of the nullity. The def ender of the bond is also called upon to appeal the 
sentence if he or she believes that the objections or exceptions brought 
against the document that supported the judicially recognized nullity were 
not properly evaluated by the judge in the first place. 
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The duty of the defender of the bond, however, to appeal the first 
sentence of nullity is so serious that if he or she were not to accomplish 
such a duty (appellare debet states the canon), he or she would merit 
penal sanctions under c. 1457 § 1.In referring, however, to the prudent es
timation of the defender of the bond concerning the deficiency of the sen
tence, c. 1687 § 1 converts the duty he has by reason of office into one that 
could turn out to be only apparent, since the obligation does not rise di
rectly from the authority of the law. On the contrary, this authority only 
binds insofar as it prudently considers that it has well-founded reasons to 
challenge the nullity that the sentence has declared. Consequently, the 
sanctions mentioned in c. 1457 will only be applicable if the infraction is 
due to the arbitrariness of the defender of the bond in not making use of a 
juridical power subject to his prudence. 

The result is that the duty imposed by the canon would seem to be a 
moral imperative, since the exercise of the appeal is consigned to the pru
dent consideration of the defender of the bond when it seems that the 
judge was not warranted in declaring nullity. In our judgment, there was a 
desire in canon law to emphasize both the prudent consideration of the 
def ender of the bond and the duty to appeal. That liberty to appeal against 
the nullity in the old exempted cases, equivalent to the present cases of 
c. 1686, was already in c. 199 1  CIC/19 17 and came to be a norm which 
openly contradicted c. 19 86 of the same code, which imposed in a general 
way the absolute juridical duty of the def ender of the bond to appeal the 
first sentence of nullity of marriage in every case. In pointing out, how
ever, the liberty to appeal for the declared nullities in the special pro
cesses of nullity called de casibus exceptis, the logical unity of the norms 
of the Code about the appeal of marriage nullity becomes broken in the 
system itself. For this reason, the canon was edited in such a way that it 
protected the liberty of the def ender of the bond to appeal, but it empha
sized that this duty remained in force, although subjected to his or her 
prudently judging that the sentence of nullity merited being challenged be
cause of the defects which c. 1991 CIC/19 17 described. 

Therefore, from an absolute and binding obligation to appeal against 
every nullity declared by sentence, there was a passage within CIC/19 17 
aimed at making this a relative and non-binding duty. It depended upon 
the prudent consideration of the def ender of the bond for the nullities of 
marriage declared by sentence as issued in exceptional cases, which in 
1971, beginning with CM, began to be called special cases, and, in the cur
rent CIC, a documentary process. 

Because the duty of necessarily appealing has disappeared in the 
CIC and was replaced by the automatic appeal of c. 1682, the autonomy 
and the writing of the present text of c. 1687 § 1, as conceived apart from 
c. 1682, lack justification. In reality, the appeal of the defender of the bond 
could be included in the precept of c. 1687 § 2, because the defender of the 
bond would also be a party prejudiced by the sentence if he or she thinks 
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that the sentence of nullity issued in the documentary process does not re
spond to the exigencies of c. 1686. 

In the transition from c. 1991 CIC/1917 to the new Code, relative to 
the defender of the bond's duty to appeal in every case, the 1944 address 
of Pius XII1 played an important part. In this address, the Roman Pontiff 
made it quite clear to the Auditors of the Rota that, while the defender of 
the bond must defend the sacred bond of matrimony, this defense must be 
subordinated to the purpose of the trial, which is to attain objective truth. 
In this context, it is impossible to sustain an unconditional duty to appeal 
the first sentence if the defender of the bond understands that the sen
tence corresponds to the truth. Because of this, the CIC resolves the ne
cessity in the special common process of the double confirmation of the 
nullity, for the firmness and the execution of the sentence, by way of the 
appeal regulated by c. 1682. That double confirmation is unnecessary 
when it is declared by sentence in the documentary process. 

b) The appeal of the injured party ( § 2) 

We find ourselves before a new law, without precedent in the CIC, 
with all the juridical logic derived from the contradictory nature that the 
documentary process possesses and from the exigency of c. 1686 from 
which the nullity is declared by sentence. The judicial nature of this type 
of process, ref erred in the past to the exempt cases, had already been de
clared by the CPI on December 6, 1943. 2 However, until the new canonical 
regulation, a regulation like this one had not existed, which definitely 
transfers to this documentary process the right to appeal, which everyone 
injured by a sentence party possesses (cf. c. 1628). 

In leaving the appeal of the sentence of nullity to the initiative of the 
respondent or the defender of the bond, the fact that the automatic appeal 
does not rule in the documentary process is highlighted. In this way, the 
CIC takes on a greater force in the effect of the first sentence of nullity in 
the documentary process than those sentences that follow the rules of the 
common special process (cf. c. 1691 in relation to cc. 1677-1680 ). In the 
summary documentary process, if the first sentence of nullity is not ap
pealed, it acquires firmness without the necessity of a sentence or decree 
confirming the nullity. Once the fifteen days prescribed by c. 1630 § 1 to 
intervene with the appeal have passed, or if, after the intervention, it does 
not go before the judge ad quem within the month established in c. 1633 , 
the first sentence of nullity remains firm and the effects will consequently 
be produced which c. 1684 determines. This canon, however, mentions 
only the sentence of nullity once confirmed, and does not reflect the 

1. Prus XII, Address to the Tribunal of the Roman Rota, October 2, 1944, in AAS 36 
(1944), pp. 281-290. 

2. Cf. AAS 36 (1944), p. 94. 
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sentence issued in the documentary process. The effect will equally take 
place from c. 1685, the executivity of which proceeds from the firmness of 
the sentence. 

2. The recourse of a new proposition of the case 

It is essential to make a final reference to c. 1644, to complete the 
picture of the recourses against the sentence of nullity issued in the docu
mentary process by mentioning the recourse qualified as a new pro
position of the case. Although the canon speaks exclusively of two 
conforming sentences in a case about the status of persons, it is obviously 
ref erring to the entire sentence, which acquired firmness in the cases con
cerning the nullity of matrimony, and it is in an intimate relationship with 
what c. 1643 provides.3 Consequently, c. 1684 § 2 implicitly refers to the 
first sentence of nullity of marriage which acquired firmness through no 
efforts made against the appeal, because it was abandoned at the initiative 
of the party, as can happen with the sentencing in the documentary pro
cess. 

The new and serious reasons or proofs justify, against a very firm 
sentence of nullity of marriage, the new proposition of the case before the 
tribunal competent to receive the appeal. 

3. The complaint of nullity against the sentence of the 
documentary process 

It should be stressed that sentences of nullity of marriage pro
nounced in the documentary process are submitted to the challenge due 
to the complaint of nullity as regulated in tit. VIII, chap. I, of part II, sec
tion I. Through not treating cases that affect only the good of private per
sons, the legal remedy of the nullity according to c. 1619 is impossible. 
The cases of nullity will be the remediable or irremediable cases of 
cc. 1620 and 1622 respectively. The complaint of nullity is possible when 
combined with the appeal (cf. c. 1625) or as an autonomous complaint, 
also within the respective time periods of cc. 1621 and 1623. In the same 
way, this is proposed before the same judge who issued the challenged 
sentence of nullity in conformance with c. 1624, either at the instance of 
the injured party, public or private, or by the judicial initiative according 
to c. 1626. As for the appropriate procedure, the competent judge will fol
low the norms of the contentious oral process (cf. c. 1628). 

3. See introduction to part II, sec. I, De iudicio contentioso ordinario. 
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Iudex alterius instantiae, cum interventu defensoris vin
culi et auditis partibus, decernet eodem modo, de quo in 
can. 1686,  utrum sententia sit confirmanda, an potius 
procedendum in causa sit iuxta ordinarium tramitem iu
ris; quo in casu earn remittit ad tribunal primae instan
tiae. 

The judge of second instance, with the intervention of the defender of the 
bond and after consulting the parties, is to decide in the same way as in 
can. 1686 whether the judgement is to be ratified, or whether the case 
should rather proceed according to the ordinary course of law, in which 
event he is to send the case back to the tribunal of first instance. 

SOURCES: c. 1992 ;  PrM 230 ; Codcom Resp. IV, 6 dee. 1943 (AAS 36 
[1944] 94); SN can. 500 ; CM XIII; CMat XIII 

CROSS REFERENCES: cc. 1448-1449, 1630, 1633, 1639 § 2, 1644, 1684 
§ 1, 1685-1687 

COMMENTARY ------

Carmelo de Diego-Lora 

This canon reproduces c. 1992 CIC/1917 , which was repeated by 
art. 230 of PrM, and then accepted by rule XIII of CM. 

In order to receive the appeal, the canon only mentions the judge of 
second instance. The identity of this judge is ordinarily determined by 
cc. 1438 and 1441, because the legal norm stated that the appeal will be 
decided in the manner indicated in c. 1686, one must conclude that there 
will be the judicial Vicar of the corresponding Metropolitan area or the 
judge designated by him. If the first sentence were issued by the judge of 
the Metropolitan, he will be competent for the second instance of that dio
cese, which, with the approbation of the Apostolic See, has been desig
nated in a stable way in order to receive these appeals. If one is dealing 
with tribunals of the second instance established by the Bishops' Confer
ence with the approbation of the Holy See, according to what is arranged 
in c. 1439 § 2, the Bishops' Conference or the appointed bishop ( cf. c. 1439 
§ 2) will have to appoint the judge especially entrusted to receive and to 
make the decision on this sort of appeals. 

Because the canon demands the presence of the defender of the 
bond and the hearing of the parties, and to decide "eodem modo, de quo in 
c. 1686 ,"  this documentary follows the same rules in appeal already 
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established for the first instance according to c. 1686. The peculiarities 
will proceed from its being lodged and performed before the judge ad 
quem, according to cc. 1630 and 1633 respectively. The rest of the canons 
proper to an appeal will also be applied (with due precautions), provided 
that the judge considers that they will not betray the proper spirit that ani
mates the documentary process. In the area of proof, if a broadening of 
the proof examined in the first instance were to be provided in the second, 
the judge must admit it with the limitations that c. 1639 § 2 prescribes. 

Canon 1688 makes evident the summary character of this process 
through its treatment of the pronouncement of the sentence conditioned 
by a specific objective, namely, declaring the nullity guaranteed by means 
of the document that was accompanied by the petition. Because of this, if 
the second sentence confirms the first, the solidity of the sentence in the 
context of the documentary process will be confirmed, with the subse
quent effects and ability to be executed according to what is laid out in 
cc. 1684 § 1 and 1685. Against the aforesaid sentence, which acquired 
firmness from the fact of being pronounced formally and published, no 
other type of challenge is possible except for what depends on new and 
serious reasons or proofs, in a nova causae propositio, in accordance 
with what is established in c. 1644.1 

Instead, if the judge thinks that his sentence cannot be confirmatory, 
he is not permitted to issue a revocation of the previous sentence and the 
refusal of the petition. It is within the limits to which the cognitio veri of 
the judge is reduced, where the reason for the summary nature of this pro
cess lies. In these cases, the judge will dictate a decree by which, refrain
ing from pronouncing about the case of nullity, he will send the process to 
the tribunal of first instance so that it will follow before them in a new 
procedural context, namely, the legal ordinary procedure of the special 
process of marriage nullity. The sentence of the first instance then loses 
its entire efficacy and even the expectation of nullity which the pending 
appeal had conceded to it, while the decree issued in second instance will 
acquire a firmness ope legis although the canon says nothing in this re
spect. This decree, moreover, can be qualified equally with those of inter
locutories, which, because of their lack of the force of a definitive 
sentence, are not susceptible to an appeal ( cf. c. 1626, 4 °). 

1. See introduction to part II, sec. I, De iudicio contentioso ordinario, and conunentary 
on c. 1687. 
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c. 1689 

1689 

Bk. VII. Pt. III. Certain Special Processes 

ART. 7 
Normae generales 

ART. 7 
General Norms 

CARRERAS 

Iudex alterius instantiae, cum interventu defensoris vin
culi et auditis partibus, decernet eodem modo, de quo in 
can. 1686,  utrum sententia sit confirmanda, an potius 
procedendum in causa sit iuxta ordinarium tramitem iu
ris; quo in casu earn remittit ad tribunal primae instan
tiae. 

In the judgment, the parties are to be reminded of the moral and civil obli
gations by which they may be bound, both toward one another and con
cerning the support and upbringing of their children. 

SOURCES: GE 3 

CROSS REFERENCES: cc. 1059 ,  1071 § 1, 3°, 1650,  1655 § 2, 1672 

CO MMENTARY -------

Joan Carreras 

The legislator devotes the last article of chap. I, "Cases declaring nul
lity of marriage," to expounding upon some general norms that must be 
kept in mind in every process of marriage nullity. The fact that these oc
cupy this place is indicative that they have a residual character. 

Canon 1689 focuses explicitly on the purpose of the judicial function 
that the judges should keep in mind. In the matter of marriage, the favor 
veritatis must never be confused with the favor matrimonii. Where no 
true marriage exists, both principles are ideally coordinated, thanks to the 
fact that the canonical process is an instrument of justice that "is an inte
gral part of the plan of the economy of salvation, in so far as the salus 
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animarum is the supreme law of the Church."1 It would be a serious at
tack on the dignity of the person if the sentence were pronounced without 
the judge respecting the minimum procedural laws that assure the safe
guarding of the right to defense and the right to the choice of status. 2 How
ever, the care of the legislator does not end here, but goes on to show that 
it would not be pastoral for the judges to limit themselves to declare the 
nullity of the conjugal bond in a quasi-automatic way. The judge is also 
obliged to admonish the parties that, even where the conjugal bond had 
never existed, every type of human and spiritual relationship between the 
parties does not disappear, but that between them, and in relation to their 
children there can exist bonds both of a moral and of a juridical-civil na
ture. 

In remembering the existence of obligations that remain and thatcan 
be independent although connected to the declaration of nullity of the 
conjugal bond, c. 1689 constitutes an example of how the paternal-filial re
lationship is not considered a merely civil question, which would fall out
side of its competence in virtue of cc. 10 59 and 167 2. Thus it is for good 
reason that the duty to educate weigh in a different degree upon the par
ents, the civil society and the Church (GE, 3). 

Among the natural and civil obligations that arise from the null mat
rimonial contract are those that have as a foundation the right to indemni
fication of the damages and injuries that the one causing the nullity has 
produced upon the innocent party. In this sense, adducing in its favor a 
certain sentence pronounced before the CIC, Garcia Failde has main
tained that "if one keeps in mind the purpose aimed at in c. 1071 § 1, 3 °, as 
in cc. 1650 and 1655 § 2, the proposition can be made that in cases like 
these there is no authorization in favor of the one quarreling, who is 
bound by some of these obligations, and in favor of the execution of the 
firm declarative sentence of the marriage nullity as long as the aforesaid 
quarreling party has not accomplished these obligations or at least he has 
not given sufficient guarantees that he will accomplish these obligations, 
in so far as is possible. "3 

1. PAUL VI, Address to the Tribunal of the Roman Rota, January 28, 1978, in AAS 70 
(1978), p. 182. 

2. Cf. JOHN PAUL II, Address to the Tribunal of the Roman Rota, January 18, 1990, in AAS 
82 (1990), pp. 872-877. 

3. J.J. GARCIA FAILDE, Nuevo derecho procesal can6nico (Salamanca 1984), p. 180. 
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1690 Causae ad matrimonii nullitatem declarandam nequeunt 
processu contentioso orali tractari. 

Cases for the declaration of nullity of marriage cannot be dealt with by the 
oral contentious process. 

SOURCES: 

1691 In ceteris quae ad rationem procedendi attinent, appli
candi sunt, nisi rei natura obstet, canones de iudiciis in 
genere et de iudicio contentioso ordinario, servatis spe
cialibus normis circa causas de statu personarum et cau
sas ad bonum publicum spectantes. 

In other matters concerning the conduct of the process, the canons con
cerning processes in general and concerning the ordinary contentious pro
cess are to be applied, unless the nature of the case demands otherwise; 
the special norms concerning cases dealing with the status of persons and 
cases pertaining to the public good are also to be observed. 

SOURCES: 

CROSS REFERENCES: cc. 1403, 1670, 1693, 1702, 1710 , 1728 

COMMENTARY -------

Joan Carreras 

When establishing that cases of declaration of marriage nullity can
not be handled through the contentious oral process, the legislator is ap
plying a logical consequence of the favor matrimonii. In a matter of such 
importance, it is logical that the greatest procedural guarantees be de
manded so that all the parties, both public and private, might def end their 
rights on equal terms. This does not mean that the oral process does not 
respect the principles of hearing and of equality, principles that are essen
tial to the process or considered juridically natural to the process.1 What 
is desired is to offer the maximum of procedural guarantees, which are 
found in the greatest measure in the ordinary contentious trial. While in 

1 .  Cf. A. DE LA OLIVA-M.A. FERNANDEZ, Derecho procesal civil, I (Madrid 1990), pp. 88-100. 
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the oral judgment, the demonstration of the proof is accomplished in the 
presence of the parties and their advocates and the publication of the acts 
is unnecessary, in the ordinary contentious process, the different phases 
of the trial are established in a less flexible way, among which is counted 
everything that follows the publication of the acts. 

In prescribing that there be applied, insofar as procedure is con
cerned, "the canons about judgments in general and about the ordinary 
contentious judgment," c. 1691 indicates that the process of the declara
tion of the nullity of marriage must observe the characteristics of that pro
cess, preserving the peculiarities proper to the object of the litigation, 
which is always relative to the status of the persons and, therefore, of the 
public welfare. 

If the characteristics of the oral form are the immediacy and the con
centration of the probatory matter in only one action, those of the ordi
nary process are those derived from the written form. These are the order 
of the acts, the prevention by anticipation (preclusion) and contingency 
(eventuality). 2 

It is desirable that the trial for the declaration of marriage nullity be 
developed in such a way as to emulate the immediacy proper to the oral 
form. This is because the judge can better evaluate the significance of the 
declarations of the parties and of the witnesses if he is able to appreciate 
the gestures, tone of voice, and other details that can shed light upon the 
content of what was declared. When the written form predominates, these 
advantages of the oral form vanish. Nonetheless, the legislator has 
thought that it is more important to safeguard the guarantees offered by 
the written form; but this does not prevent the adoption of some elements 
of the principle of orality. 3 

The problem of the duration of the process is very closely related to 
the question of the oral or written form. In reality, the duration in time for 
the sentence can be problematic not only because a sentence which does 
not adjust itself to the rhythms of social life could stop being "just, "4 but 
also because an authentic judicial process necessarily requires time for 
development. It could be said, then, that justitia does not exist where 
there has been only a short interval between the introduction of the case 
and the execution of the sentence.5 

In canons 1690-1991, there follows the criterion adopted by the legis
lator in virtue of which the pattern of the trial is the ordinary contentious 
trial that assumes a character supplementary to other types of judgments. 

2. Cf. ibid. , pp. 112-113. 
3. Cf. A. NICORA, Il principio di oralita nel diritto processuale civile italiano e nel 

diritto processuale canonico (Rome 1977), pp. 586-587. Cf. A. STANKIEWICZ, "II processo 
contenzioso orale," in Apollinaris 65 (1992), pp. 563-591. 

4. Cf. Comm. 2 (1970), p. 183; 6 (1974), p. 39; 8 (1976), p. 184. 
5. Cf. Z. GROCHOLEWSKI, "Processi di nullita matrimoniale nella realta odierna," in fl 

processo matrimoniale canonico (Vatican City 1988), p. 18. 
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CAPUT II 
De causis separationis coniugum 

CHAPTER II 

Cases Concerning the Separation of Spouses 

§ 1. Separatio personalis coniugum baptizatorum, nisi 
aliter pro locis particularibus legitime provisum sit, 
decerni potest Episcopi dioecesani decreto vel iudi
cis sententia ad normam canonum qui sequuntur. 

§ 2. Ubi decisio ecclesiastica effectus civiles non sortitur, 
vel si sententia civilis praevidetur non contraria iuri 
divino, Episcopus dioecesis commorationis coniugum 
poterit, perpensis peculriiabus adiunctis, licentiam 
concedere adeundi forum civile. 

§ 3. Si causa versetur etiam circa effectus mere civiles 
matrimonii, satagat iudex ut, servato praescripto 
§ 2, causa inde ab initio ad forum civile deferatur. 

§ 1. Unless lawfully provided otherwise in particular places, the personal 
separation of baptized spouses can be decided by a decree of the di
ocesan Bishop or by the judgement of a judge in accordance with the 
following canons. 

§ 2. Where the ecclesiastical decision does not produce civil effects, or if 
it is foreseen that there will be a civil judgement not contrary to the 
divine law, the Bishop of the diocese in which the spouses are living 
can, in the light of their particular circumstances, give them permis
sion to approach the civil courts. 

§ 3. If the case is also concerned with the merely civil effects of marriage, 
the judge is to endeavor, having observed the provision of § 2, to have 
the case brought before the civil court from the very beginning. 

SOURCES: cc. 1130, 1131; Codcom Resp. III, 25 iun. 1932 (AAS 24 [1932]  
284); CA 119 , 120 

CROSS REFERENCES: cc. 1056, 1057 § 2, 1401  § 1, 1671 
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C OMMENTARY 

Joan Carreras 

The principle of the indissolubility of the conjugal bond is not exclu
sive to canon law, but it is justly derived from the very nature of the mar
riage agreement. Since we are treating a principle positively rejected in 
the majority of modern states which have established divorce, the Church 
not only has repeated that the indissolubility of marriage is not the exclu
sive patrimony of Christians, as though one is treating an exclusive prop
erty of the sacrament instituted by Christ, but also has demonstrated how 
indissolubility is necessary for the dignity of the person and of his voca
tion to love (FC, 11; RH, 10). 

Therefore, one is treating a property of the whole authentic "commu
nity of life and conjugal love" (GS, 48), based on an irrevocable agreement 
of the spouses, in which they "give and accept themselves mutually" 
(c. 1057 § 2). Since the object of the surrender and of the acceptance coin
cides with the persons themselves of the spouses, it would be unjust that, 
with the passage of time, the spouses would be wanting in their faithful
ness, their dedication and conjugal affection. It only makes sense to speak 
about the "surrender of the person" in a way in which it is understood that 
this is a commitment in every dimension, historic or temporal. Leaving 
aside the determination of the essential obligations of marriage, 1 the 
"works or effects of spousal love" can receive a distinct juridical and posi
tive formalization according to specific times and places2 but, in every 
case, one is treating obligations that last as long as both spouses are alive. 
Although this is not the place to explain the juridical foundation of the in
dissolubility of the marriage bond,3 it is important to understand that the 
defense of indissolubility by the Church is not an undue interference in a 
matter in which it is not competent. It constitutes, in fact, a part of the 
Church's mission in the world that cannot be renounced (cf. c. 1671). 

In the indissolubility of the conjugal bond, the pastoral doctrine of 
the Church is inspired to confront the problems derived from the matri
monial crises that take place in our day. On many occasions, these crises 

1. CF. C. BURKE, "The Essential obligations of Matrimony," in Studia Canonica 26 (1992), 
pp. 379-399; J. HERVADA, "Obligaciones esenciales del matrimonio," in Jus Canonicum 30 
(1991), pp. 59-83. 

2. Cf. G. DI RENZO, "Separazione personale (storia),"  in Enciclopedia del Diritto, XLI 
(Milan 1989), p .  1350-1376; A. GIUFFRE, "Separazione personale (dir. can.)," ibid. , pp. 1403-
1412. 

3. Cf., in this regard, C. BURKE, "Marriage: a personalist or an institutional 
understanding?" in Communio 19 (1992), pp. 278-304; J. CARRERAS, "Il bonum coniugum, 
oggetto de! consenso matrimoniale," in Ius Ecclesiae 6 (1994), pp. 117-158; F. GIL HELLIN, "El 
bien del matrimonio y la comunidad conyugal," in Anthropotes 8 (1992), p. 231-238. 
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are the result of the absence of an authentic matrimonial consent. In those 
cases, there exists the possibility for one or both spouses (cf. cc. 1674-
1675) to file a petition before the competent tribunal so it may judge the 
nullity of the marriage. 

However, in other cases, the crises of married life are not due to a 
defect of marriage consent. In these cases, the solution cannot be a decla
ration of nullity, but if sufficient causes exist, in the issuance of an act of a 
constitutive nature through which the ecclesiastical authority brings 
about a transformation of the obligatory content of the union. Therefore, 
one is not dealing with a divorce but with the modification of the obliga
tions to which the spouses are bound. In trials for the declaration of nul
lity of marriage, one is seeking the declaration of a fact (namely, the 
existence of a cause of nullity), through which the resulting decision will 
have a declarative character. However, in the case of separation, we are 
facing decisions, judicial or administrative, of a constitutive character. 

Since the transformation of the obligatory content of the bond is not 
limited to the civil effects of marriage, c. 169 2  § 1 implicitly establishes 
that cases of personal separation of the baptized must be taken to the ca
nonical forum, "unless lawfully provided otherwise in particular places." 
This has been the case, for example, in the decree of the CBI, which, in 
art. 55, lays out that "normally, the cases of separation between spouses 
are treated before the civil judicial authority, although without exception 
there exists the right of the faithful to approach the ecclesiastical jurisdic
tion when they are bound by a religious bond or when reasons of con
science require it. "4 

As can be seen in comparing c. 169 2  § 1 and in the CBI, distinct posi
tions are possible, according to each country's legislation relative to mar
riage and the family, as well as any concordat relationships between the 
nation and the Church. The last two paragraphs of c. 169 2  allude to these 
different circumstances, which can be systematized in the following sup
positions: 

a) In countries that permit the anticipation that the sentence issued 
in this matter will not be contrary to the divine law, the spouses can solicit 
the permission of the bishop of their diocese of residence to go to the civil 
forum. 

b) In the countries in which the ecclesiastical decision of personal 
separation of the spouses does not produce juridical-civil effects, the 
spouses may ask permission to go to the civil forum. In these cases, it 
seems that permission could be obtained even for situations where it can 
be foreseen that the civil sentence will be contrary to divine law. 

4. Notiziario CEI 10 (1990), p. 276. 
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c) In cases in which the spouses have not asked permission to go to 
the civil court but went directly to the ecclesiastical court, and it is evi
dent that the case will be about the purely civil effects of the marriage, 
then § 3 of c. 1692 establishes that it should be the same ecclesiastical 
judge who should decide that the case ought to be taken to the civil court. 

To conclude, it is suitable to keep in mind that, although the case of 
separation can be taken up both through the judicial system and adminis
tratively, it does not mean that the former is in principle better than the 
other. In reality, the choice between one way or another not only depends 
upon the deliberation of the diocesan bishop, but also upon the sense of 
the petition presented through which the person asks for the separation. 5 

Because one is discussing an authentic decree for jurisdictional protec
tion, wherever the person to be rendered justice has clearly solicited for 
the opening of the canonical process and has refused that the matter be 
brought to the civil court, it seems very convenient that one follow the will 
of the person who is soliciting. In this sense, the case would not have to go 
to the civil court, despite what is arranged in c. 1692 § 3, and, within the 
ecclesiastical jurisdiction, it would have to follow the judicial channel. It 
is obvious that the reasons alleged by the petitioner must be evaluated. 
When there exists the fumus boni iuris, there is still a greater conve
nience in following the judicial channel, paying attention to the will of the 
petitioner, since this offers greater guarantees that the resolution will be 
respectful of the juridical-natural principles of the process, those of equal
ity and of the hearing. 

See commentaries on cc. 1693-1696 for the characteristic principles 
of the process of conjugal separation. 

To conclude the analysis of c. 1692, it is sufficient to point out that 
when one follows the administrative channel, it will have to begin with a 
decree given a reason by the diocesan bishop. This decree is susceptible 
to challenge by administrative recourse regulated in cc. 1737-1739 . The 
competent diocesan bishop will be the bishop of the spouses because of 
their domicile or their quasi-domicile, and the norms that the diocesan 
bishop has determined in his decree must be followed. 6 

5. Cf. CPI, Reply, June 25, 1932, in AAS 24 (1932), p .  284; Comm. 4 (1972), p. 66. 
6. Cf. J.J. GARCIA FAILDE, Nuevo derecho procesal can6nico (Salamanca 1984), p. 273. 

1899 



c. 1693 

1693 

Bk. VII. Pt. III. Certain Special Processes CARRERAS 

§ 1 . Nisi qua pars vel promotor iustitiae processum con
tentiosum ordinarium petant, processus contentio
sus oralis adhibeatur. 

§ 2. Si processus contentiosus ordinarius adhibitus sit et 
appellatio proponatur, tribunal secundi gradus ad 
normam can. 1682, § 2 procedat, servatis servandis. 

§ 1. The oral contentious process is to be used, unless either party or the 
promoter of justice requests the ordinary contentious process. 

§ 2. If the ordinary contentious process is used and there is an appeal, 
the tribunal of second instance is to proceed in accordance with 
can. 1682 § 2, observing what has to be observed. 

SOURCES: 

CROSS REFERENCES: cc. 1643, 1682 

COMMENTARY -------

Joan Carreras 

l .  The judicial process for separation of spouses 

While in CJC/1917 the legislator limited himself to pointing out that 
separation could be handled administratively, unless the ordinary decided 
otherwise ( officially or at the insistence of the party), in the CIC there is a 
special process for the separation of spouses. There seem to be two prin
cipal needs of justice that motivated this change: 

a) The need for separation cases to be handled expeditiously. Unlike 
the trials for nullity, in which a declaration of certainty is sought, the "con
stitutive" nature of the sentence of separation demonstrates the need to 
apply a remedy to an embattled situation in a way that legitimately estab
lishes the rights and duties of the parties. This is better understood if one 
considers that spouses frequently choose to settle their problems by 
means of a separation, with subsequent recourse to civil divorce. To avoid 
the spread of this practice, it is desirable that canonical trials regarding 
separation be brief. 

b) The need to respect the exigencies of the person's dignity, which 
can occasionally demand greater procedural precautions. 

For these reasons, the legislator arranged that when separation was 
sought, the norms for the contentious oral process should be followed, ex
cept when the parties or the promoter of justice presses for the opening of 
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the ordinary contentious process. This is the final arrangement in c. 1693 
§ 1. This differs from trials for marriage nullity, in which recourse to oral 
trial is prohibited. This does not mean that the eventuality of following the 
contentious ordinary process for a greater defense of the rights of those to 
be vindicated has to be passed over. In fact, "the right of the party to take 
more precautionary measures through the contentious ordinary trial must 
not be neglected." 1 It is difficult to think that the parties may be able to 
use this faculty only for reasons of a dilatory character. In every case, 
since one is dealing with delicate questions that affect the essence of the 
conjugal communion, it is preferable to run the risk that the case be de
layed, if the rights of the one to be vindicated are sufficiently protected. 

2. The sentence and the appeal 

The sentence that puts an end to the trial of separation never be
comes an adjudged matter, since it is a case relative to the status of per
sons (c. 1643). Where the contentious oral process has been followed, the 
sentence will be executory immediately. On the contrary, when the con
tentious ordinary process has been adopted, c. 1693 § 2 prescribes that the 
second instance tribunal should proceed in a similar fashion, servatis ser
vandis, as is prescribed for the process of marriage nullity in c. 1682 § 2. 
Therefore, where the sentence of the first instance has established the 
separation of the spouses, the appeal tribunal (having seen the observa
tions of the promoter of justice, and, if any, those of the parties), can ei
ther confirm the decision of the judge of the first instance by means of a 
decree and without delay, or admit the case to be examined by an ordinary 
process in the new instance. 

Obviously, the appeal treated here does not correspond to the auto
matic appeal in a non-technical form (c. 1682 § 1), but properly and exclu
sively an appeal in a technical sense, as the legal action of the party. The 
legislator gives the second instance tribunal the opportunity to shorten 
the process, approving the previous resolution with a decree, or he may 
proceed with the ordinary process, wherever he sees that the appeal is 
based on sufficient legitimate motives. 

1. Comm. 4 (1972), p. 67, no. 13. 
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1694 Quod attinet ad tribunalis competentiam, serventur praes
cripta can. 1 673. 

In matters concerning the competence of the tribunal, the provisions of 
can. 1673 are to be observed. 

SOURCES: 

CROSS REFERENCES: cc. 1424, 1425, 1657, 1673 

C OMMENTARY -------

Joan Carreras 

Competence of the tribunal 

Regardless of whether the ordinary (at the request of the promoter 
of justice or one of the parties) or the contentious oral process is fol
lowed, there is only one judge in cases of the separation of spouses, al
though nothing prevents the judge from having two assessors help him or 
her (cf. cc. 1424, 1425, 1657). 

Canon 169 4 refers to the norms of competence for the tribunal that 
have been established for the process of nullity of the bond in c. 167 3. 
Four forums are designated: the forum of the contract, the forum of the 
domicile or quasi-domicile of the respondent, the forum of the domicile of 
the petitioner, and the forum of the place where they must gather the 
greater part of the proofs 

Apart from the general considerations that can be made about the fo
rums of competence (see commentary on c. 1673), it is interesting to point 
out that, in cases of separation, the fourth forum can be very useful. Since 
there is no determination of the validity of the bond, the place of contract 
does not seem to hold the importance that one reasonably attributes to it 
in cases of nullity of marriage. For this reason, on many occasions the 
most convenient forum will be the place in which the marriage suffered 
the problems that motivate the request for separation. It is also the place 
where there are witnesses who can declare something about the marriage. 
Therefore, in conjunction with any of the other forums, one will have to 
consider that judge to be competent oftheforum ultimae commorationis 
non precariae coniugum, the tribunal of the place where the spouses re
side. 2 

2. Comm. 4 (1972), p. 68, no. 14. 
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Iudex, antequam causam acceptet et quotiescumque 
spem boni exitus perspicit, pastoralia media adhibeat, ut 
coniuges concilientur et ad coniugalem convictum restau
randum inducantur. 

Before he accepts the case, and whenever there appears to be hope of suc
cess, the judge is to use pastoral means to induce the spouses to be recon
ciled and to resume their conjugal life. 

SOURCES: 

CROSS REFERENCES: cc. 1152, 1155, 1676 

COMMENTARY -------

Joan Carreras 

A mainly pastoral norm 

Canon 169 5 establishes a norm directed at the judge, who, before ac
cepting a case of separation, must perform pastoral measures to persuade 
the spouses to reestablish their conjugal partnership. The application of 
this norm, also present in the process of marriage nullity (c. 1676), re
quires the "prudent evaluation" of the judge, who must utilize this option 
only in cases in which he has hope of success. 

Thus, this is a mainly pastoral norm, since some hope of success can 
always exist, even if it is remote. Think of how the legislator also recom
mends that the innocent party not refuse to pardon an adulterous partner 
( c. 1152 ) but, even after the separation, to admit that person once again 
into the conjugal life ( c. 1155). It is not sufficient to recognize that the law 
can legitimate the conjugal separation in some cases, it is important to re
member that pardon is demanded not only because of Christian charity, 
but also because of the nuptial agreement. In this sense, the judge of the 
separation will accomplish the norm of c. 1695 exactly when, before ac
cepting the case, he establishes a dialogue with the parties, whether to
gether or separately. Only then can the judge adequately weigh what 
hopes there are of success and which definite pastoral measures can be 
implemented to effect reconciliation. 
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1696 Causae de coniugum separatione ad publicum quoque 
bonum spectant; ideoque iis interesse semper debet pro
motor iustitiae, ad normam can. 1 433. 

Cases of separation of spouses also concern the public good; the promo
tor of justice must, therefore, always intervene, in accordance with 
can. 1433. 

SOURCES: 

CROSS REFERENCES: cc. 1433, 1715 

COMMENTARY -------

Joan Carreras 

The public character relating to the family of the cases of separa
tion 

Since we are considering a situation of family law, our interest is not 
only the parties but also the public welfare, whether it be civil society, of 
which the family is the fundamental building block, or the Church itself, 
insofar as the family is also the ecclesia domestica. If only for this reason, 
it is obvious that reconciliation has nothing to do with the "judicial trans
action" or other forms of terminating litigation ( c. 1715). Instead, it seeks 
to renew the conjugal life that was threatened or destroyed. The public 
character is not exclusively reserved for cases of marriage nullity, and 
therefore, c. 1696 not only emphasizes that cases of separation enjoy a 
public character, but also establishes that the promoter of justice must al
ways intervene in these cases. The observation of this duty on the part of 
the promoter of justice presents important procedural consequences. 

In view of c. 1433, to which c. 1696 explicitly refers, the fact that the 
promoter of justice has not been summoned brings about the nullity of the 
acts, except when he has nevertheless been present, or somehow could 
have accomplished his mission before the sentence by an examination of 
the acts. 

It is proper to state that the function of the promoter of justice is not 
the defense of the matrimonial bond, the existence of which is not ques
tioned here (thus justifying the absence of the defender of the bond).1 For 

1 .  Cf. Comm. 1 1  (1979), p. 274. 
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this reason, while it would be improper for the defender of the bond to 
seek reasons for which the conjugal bond could be null, there is nothing 
strange in the idea that the promoter of justice can favor separation as the 
only suitable remedy to resolve the conjugal conflict. The promoter of jus
tice, in reality, curare debet ne absque causa consortia matrimonialia 
distrahantur, neve legitimae separationis causae haud reconoscantur.1 

1. Comm. 4 (1972), p. 68, no. 15. 
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CAPUT III 
De processu ad dispensationem super matrimonio 

rato et non consummato 

1697 

CHAPTER III 
The Process for the Dispensation from a Ratified 

and Non-Consummated Marriage 

Soli coniuges, vel alteruter, quamvis altero invito, ius ha
bent petendi gratiam dispensationis super matrimonio 
rato et non consummato. 

The spouses alone, or indeed one of them even if the other is unwilling, 
have the right to seek the favor of a dispensation from a ratified and non
consummated marriage. 

SOURCES: cc. 1119 , 1973 ; SCDS Regulae, 7 maii 1923, art. 5 § 1 (AAS 15 
[1923 ] 393); SCEC Instr. Quo facilius, 10 iun. 1935, 1 (AAS 
27 [1935]  334); CA 108; SN can. 480 ; SCEC Instr. Instruc
tionem quo, 13 iul. 1953, 2 ;  SCDS Instr. Dispensationis ma
trimonii, 7 mar. 1972, lb (AAS 64 [1972 ] 246) 

CROSS REFERENCES: cc. 1056, 1061, 1674 

COMMENTARY -------
Joan Carreras 

1. The dispensation from a ratified, non-consummated marriage: 
historical anthropological and theologicalfoundations 

The dispensation from a ratified, non-consummated marriage can 
only be understood if one considers the historical, anthropological and 
theological presuppositions that serve as its foundation. The same termi
nology used and defined by the legislator in c. 1061 openly admits that 
"ratified" and "consummated" are concepts essentially related to marriage 
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contracted between the baptized (marriage-sacrament), although there 
also exist reasons of an anthropological character to recommend and jus
tify the existence of this juridical institute so peculiar to, and characteris
tic of, canon law. 

Although the spouses are joined from the moment of the conjugal 
pact, insofar as the two give and accept themselves reciprocally (GS, 48), 
the canonical tradition has joined the biblical concept of "one flesh" to the 
effective completion of conjugal intercourse. For this reason, medieval 
theologians understood that the principle of indissolubility is not absolute 
but can encounter some exceptions, among which is the resolution of the 
ratified marriage, contracted in the pactio coniugalis, and still is not con
summated by conjugal intercourse. The full coniunctio of the spouses was 
not considered irrevocable until the spouses accomplished conjugal inter
course. Among other reasons for this practice, the structure of ancient so
ciety must be considered, at least until the Decree of Gratian in 1140, 
which found its support in the system of family alliances. Many times, in 
the conjugal pact, the spouses did not play an active role, but their parents 
or other relatives did so. The consent of the spouses was frequently mani
fested in the moment of their meeting or their carnal knowledge. For this 
reason, it was difficult to attribute an irrevocable efficacy to thefides pac
tionis. 1 Beginning, however, with the first conjugal intercourse, in which 
the spouses personally manifested their love, it was understood that the 
bond was definitively indissoluble. 

To these historical-anthropological reasons,2 the theological connec
tion in the sacramental order was added. It was decided that indissolubil
ity came into full force beginning with the redemption effected by Christ, 
despite the fact that its roots were already deep in God's plan ab initio. 
Thus, the gradual structure of marriage such as lived in the ancient world 
also shed light on the symbolic and sacramental domain. The conjugal 
pact of the baptized signified the union of Christ and the Church by means 
of the grace of God. The union of the spouses in the conjugal act symbol
ized the union of Christ and the Church by means of the Incarnation of the 
Word. Thus, in the same way that this last union is irrevocable, the indis
solubility of the conjugal bond is predicated in an absolute sense only of 
that union which, having begun in the conjugal pact, results in being 
"sealed" or "consummated" in intercourse.3 Up to this point, this gradual 
structure was culturally rooted during the Middle Ages, during which the 

1. Cf. C. LARRAINZAR, "La distinci6n entre 'fides pactionis' y 'fides consensus' en el 
'Corpus Iuris Canonici' ," in Ius Canonicum 21 (1981), pp. 36-57. 

2. Cf. J. CARRERAS, "L'antropologia e le norme di capacita per celebrare il matrimonio," in 
Ius Ecclesiae 4 (1992), pp. 79-150. 

3. Cf. T. RINC6N-PEREZ, El matrimonio, misterio y signo: siglos XI-XIII (Pamplona 
1971); E .  TEJERO, El matrimonio: misterio y signo, siglos XIV-XVIII (Pamplona 1971); 
F. L6PEZ ZARZUELO, El proceso can6nico de matrimonio rato y no consumado (Valladolid 
1991), pp. 3-65. 
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spouses had two months after the celebration of the conjugal pact to de
cide if they were to have intercourse and consummate the marriage or 
enter into religious life. If one or both spouses opted for religious prof es
sion, neither the consent of the other spouse nor a formal dispensation 
from the ratified but not consummated marriage was required. 4 

The fact that indissolubility is commonly joined to the external dec
laration of consent also has a reason of a historical nature. The canonical 
marriage system has been gradually articulated over the principle of con
sent as the efficient cause of matrimony and is understood together 
with the categories of contracts. The dispensation from a ratified, non
consummated marriage presupposed a justified exception to the principle 
of indissolubility, the argument being that the spouses neither had an ef
fective knowledge of themselves (in the biblical sense of the expression) 
nor was the sacramental sign complete in its total integrity. 

2. An applicable norm and principles in which the new special 
process finds inspiration 

The CIC not only recognizes the limited norm of CJC/1917, but also 
has considered the abundant regulations presented throughout the 
present century in the spirit of Vatican II. The modern prescription is influ
enced by the following principles: 

a) the simplicity of the procedure; 

b) the speed or timeliness in the administration of the pontifical fa
vor; and 

c) the pastoral dimension of the entire process. 5 

The dispositions contained in c. 1697 and in the following canons are 
elaborated in other complimentary norms issued by the Holy See: 

a) Deer. Catolica doctrina, May 7,  1923;6 

b) The norms of the SCDS of March 27, 1929 , which take precautions 
against the fraudulent substitution of persons; 7 

4. Cf. F. CANTELAR, "El objeto del consentimiento matrimonial en la doctrina medieval," in 
Curso de Derecho matrimonial y procesal can6nico para profesionales del fora, III 
(Salamanca 1978), p. 70; J. GAUDEMET, "Recherche sur les origines historiques de la faculte 
de rompre le mariage non consomme," in Monumenta Juris Canonici, series C, VI (Vatican 
City 1980), pp. 309-331. 

5. Cf. B. MARCHETTA, "Il processo 'super matrimonio rato et non consummato' del nuovo 
Codice di Diritto Canonico," in Dilexit Iustitiam (Vatican City 1984), p. 407. 

6. Cf. AAS 15 (1923), pp. 389-436. 
7. Cf. AAS 21  (1929), pp. 490-493. 
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c) Instr. Quo facilius of June 10, 1935, 8 and Instructionem quo faci
lius of June 13, 1953;9 

d) Instr. Dispensationis matrimonii of March 7, 1972; 10 

e) The circular letter De processu super matrimonio rato et non 
consummato of December 20, 1986, sent by the SCSDW to all diocesan 
bishops, with definite norms for the process of dispensation.11 

3. Active Legitimation 

Once the necessary observations of a general character are made, it 
is advisable to undertake the principal problem of interpretation that 
c. 1697 presents. The expression "only the spouses," which represents the 
active capacity of the process super rato, would not present a major inter
pretative difficulty, were it not that some authors have set up the possibil
ity that the public interest can on some occasion advise the petition for 
the dispensation ex officio or through the initiative of the ecclesiastical 
tribunal during the course of the case, if there is doubt about the non
consummation of the marriage.12 At any rate, the expression employed by 
the legislator, limiting the active legitimation for the process of dispensa
tion of the ratified, non-consummated marriage to the spouses, is so clear 
that one does not see what public interest can give as a justifiable reason 
for an exception. Really, we are not within the scope of the nullity of mar
riage (c. 1674), but before an actual and existing marriage, albeit non
consummated. For this reason, it does not seem that the case can be 
treated without one knowing the other spouse. The case can be handled 
without the agreement of both, and even with the opposition of "the 
other," but it cannot proceed without "the other" being informed of the ex
istence of the process. 13 

8. Cf. AAS 27 (1935), pp. 333-340. 
9. Cf. X. OCHOA, Leges, XI, no. 2361. 

10. Cf. AAS 64 (1972), pp. 244- 252. 
11 .  Cf. Comm. 20 (1988), pp. 78-84. 
12. Cf. 0. BUTTINELLI, "Le procedure per lo scioglimento del vincolo matrimoniale. II 

processo di dispensa del matrimonio rato e non consumato. La fase davanti al Vescovo 
diocesano," in I procedimenti speciali nel diritto canonico (Vatican City 1992), pp. 110-111 .  

13. Cf. ibid. 
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§ 1 . Una Sedes Apostolica cognoscit de facto inconsum
mationis matrimonii et de exsistentia iustae causae 
ad dispensationem concedendam. 

§ 2. Dispensatio vero ab uno Romano Pontifice concedi
tur. 

§ 1. Only the Apostolic See gives judgement on the fact of the non
consummation of a marriage and on the existence of a just reason for 
granting the dispensation. 

§ 2. The dispensation , however, is granted by the Roman Pontiff alone. 

SOURCES: § 1: cc. 249 § 3 , 1119 , 1962 , 1963 ; SCDS Regulae, 7 maii 1923 , 
1 et 2 (AAS 15 [1923 ]  392 ); CA 108; SN cc. 470 , 471 ;  SCEC 
Instr. Instructionem quo, 13 iul. 1953 , 1 ;  CS 196 § 3 ;  REU 56; 
SCDS Instr. Dispensationis matrimonii, 7 mar. 19 72 , I 
(AAS 64 [19 72 ] 245); Seer. St. Reser., 15 iul. 19 73 (AAS 65 
[1973 ]  602) 
§ 2 :  SCDS Regulae , 7 maii 1923 , 102 (AAS 15 [1923 ] 413); 
SCEC Instr. Quo facilius, 10 iun. 1935 , 1 (AAS 27 [1935]  
334); CA 108; SCEC Instr. Instructionem quo, 13 iul. 19 53 , 1 

CROSS REFERENCES: cc. 1084 , 1704 

COMMENTARY -------

Joan Carreras 

l. The exclusive jurisdiction of the Holy See 

When one considers the historical , anthropological and theological 
foundations that support the Church's practice relative to the process of 
dispensation super rato (see commentary on c. 1697), one will readily un
derstand that this is an authentic and legitimate exception to the principle 
of indissolubility. However, since it is an exception , the power to dissolve 
a ratified , non-consummated marriage is reserved to the Holy See. Only 
the Roman Pontiff can concede the dispensation. 

The dispensation from a ratified , non-consummated marriage, as 
with the cases in which the Roman Pontiff possesses the power to dis
solve non-sacramental marriages by the privilege of the faith , is based 
upon two principles: the salus animarum and the ministerial power of 
the Roman Pontiff.1 While the salus animarum is not problematic in 

1. Cf. Prus XII, Address to the Prelate Auditors and other officials and ministers of the 
Roman Rota, October 3, 1941 , in AAS 33 (1941), pp. 424-425. 
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itself, because recourse to this procedure in dissolving the conjugal bond 
is justified, yet, the nature of the power with which the Roman Pontiff pro
ceeds to the dispensation of marriages that are valid and sacramental, has 
been widely discussed. This reduces to a discussion of the concept of 
power. In fact, the concept itself has greatly changed throughout the cen
turies. 2 "The doctrine of the Vatican Council II about the sacred power in 
the Church once again rather adopts the medieval doctrine of the vicari
ous power of the Roman Pontiff. "3 

Although the final decision of conceding the dispensation remains 
the competence of the Roman Pontiff, the process develops in two phases. 
The first is instructive, carried out before the diocesan curia, and the sec
ond is decisional, which, save for few exceptions, 4 is carried out before 
the CDWDS. Its competence is extended also to the suppositions that the 
marriage has been contracted "between a Catholic party and the other 
party who is non-Catholic or not baptized, and between two baptized non
Catholics, both having taken place within the territories of common law 
and in those which fall under the jurisdiction of the Congregation for the 
Evangelization of Peoples (mission territories)."5 In cases in which con
flicts of competence exist between the CDF and the CDWDS, because 
both are competent for the dissolution of marriage respectively by the 
privilege of the faith and for the dispensation super rato, the CDF, in a let
ter of June 30 , 19 87, prefers that the case proceed before the CDF not only 
for pastoral reasons, but because the circumstance from which the peti
tion originates is the conversion to the faith. 6 

Finally, we must concentrate upon the other two central aspects of 
c. 1698 that constitute the very object of the process. First, a judgment 
must be made concerning the very fact of non-consummation. This is an 
important point because a dispensation from a consummated marriage 
would be invalid, since the marriage would be indissoluble, both intrinsi
cally and extrinsically. Second, it must determined that just cause exists to 
grant the dispensation. 

2. Cf. A. MOLINA, La disoluci6n del matrimonio inconsumado (Salamanca 1987), pp. 61-
105. 

3. R. BURKE, "Le procedure per lo scioglimento del vincolo matrimoniale. II processo di 
dispensa dal matrimonio rato e non consumato. La grazia pontificia e la sua natura," in J 
procedimenti speciali nel diritto canonico (Vatican City 1992), p. 142. 

4. Cf. G. ORLANDI, "Recenti innovazioni nella procedura 'super matrimonio rato et non 
consummato'," in Il processo matrimoniale canonico (Vatican City 1988), pp. 449-450. 

5. Ibid. 
6. Cf. ibid. 
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2. Non-consummation and impotence: nullity and dispensation 

Frequently, the Church must judge cases in which nullity is alleged 
due to impotence (c. 1084). In many cases, ecclesiastical tribunals have 
dictated a negative sentence, because of an understanding that the condi
tions required for nullity are not given, but also realizing that the dispensa
tion can be tried from a ratified, non-consummated marriage, and this is 
what they advise. It is also likely that many hypotheses of apparent non
consummation of the marriage are in fact cloaking authentic suppositions 
for nullity due to impotence. 

These two concepts, nullity because of impotence and dispensation 
because of non-consummation, are mutually exclusive. If the marriage is 
null, there is nothing to consummate and, consequently, the dispensation 
is not practicable. If, on the contrary, the nullity of the marriage through 
that allegation is not evident-because, for example, the impotence is not 
perpetual, the process super rato can be attempted. As is evident, one is 
dealing with two distinct realities that demand distinct juridical solutions. 
The first is, the allegation of impotence considered by way of the ordinary 
contentious process, with the purpose of having the nullity of the bond de
clared. Second, the dispensation presupposes the existence of the bond, 
since what is requested is the favor of its dissolution due to non-consum
mation. 

Therefore, every time non-consummation is due to impotence, 
whether absolute or relative, the process of nullity can be attempted. In 
this case, the spouses have a true right to start a process of nullity and this 
should be declared publicly where they succeed in proving impotence. 

On the contrary, when one is dealing with the dispensation of a rati
fied, non-consummated marriage, we find ourselves before a marriage that 
is real and existing, and, consequently, before the non-existence of a right 
of those who seek to be vindicated. One is treating a concession on the 
part of the authority, an act to which there does not exist any type of sub
jective right on the part of the one to be vindicated. For this reason, the 
legislator has discussed this process in a form separate from the process 
of marriage nullity. While in this latter matter we stood before an authen
tic judicial process, dispensation from a ratified, non-consummated mar
riage has an administrative character. 7 

In order for one to be given a dispensation from a ratified, non
consummated marriage, it is essential that the consummation of the mar
riage has not been effected. In addition to the traditional requirements of 
"perfect intercourse," (erection, at least partial penetration and ejacula
tion within the vagina), one must add the human and existential determi-

7. Cf. F. L6PEZ ZARZUELO, El proceso can6nico de matrimonio rato y no consumado 
(Valladolid 1991), pp. 144-145. 
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nation of the act,8 which must always have been done humano modo, in a 
form worthy of a man (c. 1061),9 to effect the consummation. These other 
words which Familiaris consortia, 11, attributes to every truly conjugal 
act can be cited a fortiori concerning the consummative act, that of being 
the fruit and sign of the gift of the spouses effected in their covenant. 

3. The just cause for conceding the dispensation10 

The just cause for conceding the dispensation works like an inspir
ing principle for the entire process we are discussing (c. 1704). Although 
there does not exist a listing of just causes, the following can be consid
ered as the ones usually employed: "An incurable abhorrence between the 
parties; the impossibility of reconciliation; the desire to contract a new 
marriage; the youthfulness of the parties and danger of incontinence; the 
definitive separation or the sentence of divorce that has already been pro
nounced; a civil marriage already contracted; the legitimation of children 
born outside of the marriage bond; probable or, at least, relative impo
tence; the spiritual welfare of the parties."11 The fact that a determined 
ground is being invoked does not exempt the authorities from judging the 
case by way of a practical evaluation of whether there exists a serious bal
ance between the cause being invoked, and the juridic effect of what the 
parties are petitioning. 

8. Cf. ibid. , pp. 75-93. 
9. Cf. U. NAVARRETE, "De notione et effectibus consummationis matrimonii," in Periodica 

59 (1970), pp. 636-637. More recently, F. L6PEZ ZARZUEL0, "La carta circular 'de processu 
super matrimonio rato et non consummato' .  Texto y comentario,"  in Revis ta Espanola de 
Derecho Canonico 45 (1988) 540-553. 

10. Cf. E. MAZZACANE, La justa causa dispensationis nello scioglimento del matrimonio 
per inconsumazione (Milan 1963); F. L6PEZ ZARZUEL0, El proceso can6nico ... , cit., pp. 1 15-
122. 
11 .  G. ORLANDI, "Recenti innovazioni. . . ," cit., p. 460. 
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§ 1 .  Competens ad accipiendum libellum, quo petitur dis
pensatio, est Episcopus dioecesanus domicilii vel 
quasi-domicilii oratoris, qui, si constiterit de funda
mento precum, processus instructionem disponere 
debet. 

§ 2. Si tamen casus propositus speciales habeat difficul
tates ordinis iuridici vel moralis, Episcopus dioece
sanus consulat Sedem Apostolicam. 

§ 3. Adversus decretum quo Episcopus libellum reicit, 
patet recursus ad Sedem Apostolicam. 

§ I. The diocesan Bishop of the place of domicile or quasi-domicile of the 
petitioner is competent to accept the petition seeking the dispensa
tion. If the request is well founded, he must arrange for the instruc
tion of the process. 

§ 2. If, however, the proposed case has special difficulties of a juridical or 
moral order, the diocesan Bishop is to consult the Apostolic See. 

§ 3. Recourse to the Apostolic See is available against the decree of a 
Bishop who rejects the petition. 

SOURCES: SCDS Regulae, 7 maii 1923, 7-12 (AAS 15 [1923 ] 393-394); 
SCDS Reser., 7 nov. 1970 ; SCDS Instr. Dispensationis ma
trimonii, 7 mar. 1972, I (AAS 64 [1972] 245) 

CROSS REFERENCES: cc. 1678, 1695, 1701 § 2, 1703 § 1 

COMMENTARY -------

Joan Carreras 

I. Initiation of the process 

Since we are dealing with an administrative process, the legislator 
takes care to use an adequate terminology. Whoever begins the process is 
a petitioner ( cc. 1701 § 2 and 1703 § 1), not a plaintiff, as in judicial pro
cesses. For the same reason, a judge does not exist in the strict sense, 
rather, an instructor gathers the necessary proofs so that the favor can be 
granted. When both spouses apply for the dispensation (c. 1697), the pro
cess develops with them as the petitioner party, nonetheless respecting 
the adversarial form, since the defender of the bond must necessarily in
tervene ( c. 1701). 
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2. The competent bishop 

The forum contractus is not applied for the same reason that we 
have seen before, because we are not "before a matter of a judicial nature, 
but what is being discussed here is a dispensation."1 Although the instance 
in which one requests the dispensation of the favor must be directed to 
the Roman Pontiff, it is presented before the diocesan bishop of the domi
cile or quasi-domicile of the petitioner or the suppliants. Only in situations 
where special difficulties of a juridical or moral nature are found (c. 1699 
§ 2) will the diocesan bishop have to consult the Apostolic See. The circu
lar letter of the SCSDW points out some difficulties that might warrant 
consultation: the onanistic use of marriage, penetration without ejacula
tion, conception through absorption of the semen, artificial insemination, 
the existence of children, a defect in the human manner of consummating 
the marriage, a danger of scandal or economic harm connected with the 
granting of the favor, etc. 2 Where the greater part of the proofs must be de 
facto examined in a location other than the domicile or quasi-domicile of 
the petitioner, an extension of the competence can be sought before the 
Congregation. 3 

After having received the petition for the dispensation, and before 
proceeding, the diocesan bishop must not only communicate to the other 
party that the process super matrimonio rato et non consummato has be
gun, but also try to persuade the spouses to resume their conjugal cohabi
tation and overcome the difficulties existing between them (cc. 1678 and 
1695).4 As one author fittingly points out: "It is certain that, in the majority 
of cases, when the written document of request for the dispensation super 
rato is presented, they have already exhausted all the possibilities before 
deciding to make the petition, that is to say, the affectio coniugalis has al
ready disappeared. But there can be cases (and, in fact, there have been), 
in which, where conjugal love has not completely ceased, the pastoral pur
pose of reconciliation does have a positive result and consequently brings 
the spouses to the point of renewing their conjugal consortium. For this 
reason it is necessary that the pastoral intent of reconciliation in these 
cases be taken quite seriously, by listening to the parties separately and, if 
the hope of a reconciliation is discerned, by welcoming both and offering 
them not only help and counsel, but, in addition, by furnishing the appro
priate medical means, psychologists or conjugal therapy, always on the 
condition that they are decent and lawful. This pastoral function should 
be carried out by the pastor of the spouses or another zealous and prudent 

1. Comm. 4 (1972) p. 70. 
2. Cf. SCSDW, Litt. De processu super matrimonio rato et non consummato, December 

20, 1986, no. 2, in Comm. 20 (1988), p. 78. 
3. Cf. ibid. , no. 1 .  
4. Cf. ibid. , no. 5. 
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priest, as has been established in the Regulae servandae, or by the person
nel of the Centers of Family Orientation, established in many dioceses 
with positive results. Thus the purpose of reconciliation of the spouses 
should not be converted into a mere procedure since, in practice, on many 
occasions, the reconciliation was attempted but only with an interview of 
the party who has presented the document of the requests. "5 

Where this attempt at reconciliation is unfruitful, before one begins 
to instruct the case, one should insist that the spouses separate, if they are 
still living together. It suffices for them to proceed to the separation in 
fact, and it is not necessary to go back through the course of judicial or ad
ministrative separation. 6 

Where there has not been a reconciliation of the spouses, and if the 
petition is sufficiently founded and correctly formulated, the diocesan 
bishop will have to accept the petition with a decree and take care of the 
instruction of the process. If the bishop understands that the petition 
lacks a basis, he can reject it by means of decree, against which an appeal 
to the CDWDS is possible. Since this is an administrative process, the only 
possible recourse to appeal the pronouncement is before the Signatura 
(cc. 1739 § 1, 1445 § 2). 

5. F. L6PEZ ZARZUELO, "La carta circular 'de processu super matrimonio rato et non 
consummato'. Texto y comentario," in Revista Espanola de Derecho Canonico 45 (1988), 
pp. 557-58. 

6. Cf. 0. BUTTINELLI, "Le procedure per lo scioglimento del vincolo matrimoniale. Il 
processo di dispensa del matrimonio rato e non consumato. La fase davanti al Vescovo 
diocesano," in I procedimenti speciali nel diritto canonico (Vatican City 1992), p. 1 12. 
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1700 

Tit. I. Ch. III. The Process for the Dispensation . . .  c. 1 700 

§ 1 .  Firmo praescripto can. 1681, horum processuum ins
tructionem committat Episcopus, stabiliter vel in 
singulis casibus, tribunali suae vel alienae dioecesis 
aut idoneo sacerdoti. 

§ 2 .  Quod si introducta sit petitio iudicialis ad declaran
dam nullitatem eiusdem matrimonii, instructio ad 
idem tribunal committatur. 

§ 1. Without prejudice to the provisions of can. 1681, the Bishop is to as
sign the instruction of these processes, in a stable manner or case by 
case, to his own tribunal or to that of another diocese, or to a suitable 
priest. 

§ 2. If, however, a judicial plea has been introduced to declare the nullity 
of the same marriage, the instruction of the process is to be assigned 
to the same tribunal. 

SOURCES: c. 1966; SCDS Regulae, 7 maii 19 23, 13-19 (AAS 15 [19 23] 
39 4-39 5); SCEC Instr. Quo facilius, IO iun. 19 35, 5 et 6 (AAS 
27 [19 35] 334); SN can. 474; SCEC Instr. Instructionem quo, 
13 iul. 1953, 6-7 ;  SCDS Instr. Dispensationis matrimonii, 
7 mar. 1972, II a (AAS 64 [ 1972 ]  248) 

CROSS REFERENCES: c. 1681 

COMMENTARY -------

Joan Carreras 

Canon 1700 seems to exclude a sensu contrario that the bishop can 
personally instruct the process super rato. Whom will he designate as the 
instructor of the process? There are three possibilities: the first two are 
associated with an eventual trial of marriage nullity, and the third is inde
pendent of the judicial trial. 

1. Hypothesis of c. 1 681 . ''Firmo praescripto can. 1 681 . . .  " 
(c. 1700 § 1) 

A consequence results from the investigation that took place in the 
trial for the nullity of marriage for the process super rato. When there 
arises a "very probable doubt" that the consummation has taken place, the 
tribunal "with the consent of the parties" can instruct the process for the 
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dispensation. For that it is necessary to suspend the case of nullity, in such 
a form that not only does the consent of both parties amount to a renunci
ation of the judicial route, 1 but also for the tribunal to move on to function 
as an administrative body. It must complete the instruction of the process 
super rato itself and "finally transmit the acts to the SCSDW together with 
the petition for the dispensation, the comments of the def ender of the 
bond, the vote of the tribunal and that of the Bishop. "2 

It is important to note that the circular letter De processu super mat
rimonio rato et non consummato states clearly that the doubt about non
consummation can arise in the context of any trial for matrimonial nullity, 
independently of the allegation being discussed. Therefore, there is no 
need for it to deal with a process in which one examines the nullity due to 
impotency, 3 nor must it have at its disposal authentic proof of non-con
summation, since a very probable doubt suffices. The circular letter of the 
Congregation has filled a normative loophole and ended a doctrinally con
troversial discussion, since it has established in what manner the tribunal 
has to suspend the judicial case of nullity, namely by decree.4 The case is 
suspended by means of a decree, therefore, it is not necessary to expect 
that a sentence would be issued resolving the object of the trial of nullity. 

2.  Hypothesis of§ 2 

It can also happen that the parties might begin the process super 
matrimonio rato simultaneously or consecutively before the diocesan 
bishop and a process of nullity before a determined diocesan tribunal. In 
this case, c. 1700 § 2 prescribes that the instruction begin at the same tri
bunal as the one of nullity. The circular letter specifies that this must be 
done apart from whether the request for the favor has preceded the judi
cial petition or it has been presented after it. 5 

The fact that the same tribunal is occupied both in the process of 
nullity and with the instruction of the process super matrimonio rato 
does not imply an accumulation of procedures. The two processes must 

1. Cf. F. LOPEZ ZARZUELO, "La carta circular 'de processu super matrimonio rato et non 
consummato'. Texto y comentario," in Revista Espanola de Derecho Canonico 45 (1988), 
p. 559; in a different sense, 0. BUTTINELLI, "Le procedure per lo scioglimento del vincolo 
matrimoniale. ll processo di dispensa del matrimonio rato e non consumato. La fase davanti 
al Vescovo diocesano," in I procedimenti speci ali nel diritto canonico (Vatican City 1992), 
p. 115. The fact of renouncing the action, in effect, does not prevent the parties from later 
resuming the case, since we are dealing with the processes regarding the state of the 
persons. 

2. SCSDW, Litt. De processu super matrimonio rato et non consummato, December 20, 
1986, no. 7, in Comm. 20 (1988), p. 81. 

3. Cf. c. 1963 §2 CIC 17; 0 BUTINELLI, "Le procedure . . .  ," cit., p. 1 14. 
4. SCSDW, Litt. De processu super matrimonio rato . . .  , cit., no. 7. 
5. Cf. ibid. ,  no. 5. 
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be followed in a form that is independent and parallel, since their nature 
and finality are distinct. This does not prevent the assumption of c. 1681 
from being produced, that is to say, the "very probable doubt" about the 
fact of the consummation. In that case, there would have to be a progres
sion in the manner that we have seen in the previous hypothesis. As long 
as this does not happen, the same tribunal that recognizes the case for nul
lity instructs the two processes. For this it is not necessary that the 
spouses be in agreement, since the attraction of the administrative pro
cess for the tribunal of nullity is by prescription of c. 1700 § 2.  

3.  The application of the petition for dispensation, independent of 
any action of nullity 

In cases where one or both spouses directly present the application 
for the favor and have not presented an action for marriage nullity, the di
ocesan bishop can entrust the instruction of the process either to an eccle
siastical tribunal or to a suitable priest. In the first case, it makes no 
difference whether it is treated in the proper diocesan tribunal or one per
taining to another diocese. The liberty of the bishop, servatis de iure ser
vandis, 6 also extends to the possibility of his making this designation of 
the tribunal or of a special suitable priest in a stable manner or for an indi
vidual case. 

6. Ibid. 
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§ 1. In his processibus semper intervenire debet vinculi 
defensor. 

§ 2.  Patronus non admittitur, sed, propter casus difficul
tatem, Episcopus permittere potest ut iurisperiti 
opera orator vel pars conventa iuvetur. 

§ 1. In these processes, the defender of the bond must always intervene. 
§ 2. An advocate is not admitted, but the Bishop can, because of the diffi

culty of a case, allow the petitioner or respondent to have the assis
tance of an expert in the law. 

SOURCES: § 1 :  c. 1967 ; SCDS Regulae, 7 maii 1923, 27 (AAS 15 [1923 ] 
398); SCEC Instr. Quo facilius, 10 iun. 1935, 5 (AAS 27 
[1935] 334); SN can. 475; SCDS Litt., 15 ian. 1937 ; SCEC In
str. Instructionem quo, 13 iul. 1953, 6 
§ 2 :  SCDS Instr. Dispensationis matrimonii, 7 mar. 1972, 
Ile (AAS 64 [1972 ] 249-250) 

CROSS REFERENCES: cc. 1060, 1432, 1433, 1698, 1705 § 3 

COMMENTARY -------

Joan Carreras 

Although the process super matrimonio rato is of an administrative 
nature and does not have as its object the declaration of the nullity of the 
marriage, but rather its dissolution, the legislator wants to provide some 
of the technical instruments and procedural guarantees that the law has 
laid out for trials of marriage nullity. 

l .  Participation of the defender of the bond 

The non-intervention of the defender of the bond is sanctioned with 
the pain of nullity, in accordance with c. 1433. 

As the Roman Pontiff has pointed out in a celebrated address to the 
Roman Rota, the specific role of the def ender of the bond "in his collabo
rating in the discovery of the objective truth, consists in the obligation 'to 
propose and explain all the reasons which can be adduced against nullity' 
(c. 1432). Given that the marriage affects the public welfare of the Church 
and 'enjoys the favor of the law' ( c. 1060), the role of the defender of the 
bond is irreplaceable and of the greatest importance. Therefore, his 
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absence in the trial of nullity of marriage makes the acts null (c. 1433). As 
I had the occasion to recall, in recent times 'unfortunately ... tendencies 
are being observed which want to alter his role' to the point of confusing it 
with the other participants in the process, or to reduce it to some insignif
icant formal procedure, practically eliminating his intervention in the dia
lectic procedure as the qualified person who investigates, proposes and 
clarifies all that can be reasonably adduced against the nullity, an elimina
tion which would bring serious harm to the correct administration of jus
tice. I consider, because of this, that it is a duty for us to remember that 
the defender of the bond 'is bound' (c. 1432), that is to say, he has the obli
gation-not the simple faculty-to carry out his specific mission with seri
ousness." 1 

These observations about the function of the defender of the bond in 
the trial of marriage nullity can be applied mutatis mutandis to the pro
cess super matrimonio rato. In fact, all the perseverance and pastoral 
care of the def ender of the bond will have to be directed not only to make 
sure whether moral certitude of the non-consummation can be effectively 
acquired, but also to prove whether there is a just cause to concede the 
dispensation (c. 1698). In a more generic way, but also with force and clar
ity, the circular letter of the SCSDW points out that the defender of the 
bond "is obligated by his office to propose and to explain all the objec
tions which can be reasonably brought out against the dispensation from 
the marriage. "2 

2.  The possible participation of a legal expert 

Although the intervention of the advocate is not admitted, the legis
lator establishes that the supplicant or the respondent can be given the 
help of a legal expert in the situations of difficulty. There will be parties 
who will ask permission to appeal for the professional services of a jurist. 
In that case, although the bishop is always free to give that permission or 
to deny it, permittere potest (c. 1701 § 2), it will generally be advisable 
that the petition be granted. 

Nonetheless, it is necessary to clarify that this legal expert does not 
exercise the same function that is fulfilled by the advocate in trials of nul
lity. He would lack practically all of the procedural prerogatives, if it were 
not for the rare functions that the current law attributes to him3 ( c. 1705 
§ 3). 

1. JOHN PAUL II, Address to the Officials and Advocates of the Tribunal of the Roman 
Rota, January 25, 1988, p. 20. 

2. SCSDW, Litt. De processu super matrimonio rato et non consummato, December 20, 
1986, no. 22, in Comm. 20 (1988), p. 84. 

3. Cf. ibid. , no. 27. 
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The function of the legal expert, according to what one author has 
deduced in his commentary upon the circular letter De processu, no. 6,4 is 
"introductory, since it facilitates for the parties the editing of the petition 
or their request for the favor, and instructive, since he helps the parties in 
looking for testimonies or documents marshaled to discover the truth of 
the facts and complementary, since he proposes additional elements for 
an eventual new examination of the proofs, in the situation where the case 
had ended negatively. The role of the law expert can never be defensive or 
as a person who makes rejoinders to the observations of the defender of 
the bond."5 

4. Cf. ibid. 
5. G. ORLANDI, "Recenti innovazioni nella procedura 'super matrimonio rato et non 

consummato'," in Il processo matrimoniale canonico (Vatican City 1988), p. 452. 
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1702 

Tit. I. Ch. III. The Process for the Dispensation . . .  c. 1 702 

In instructione uterque coniux audiatur et serventur, 
quatenus fieri possit, canones de probationibus colligen
dis in iudicio contentioso ordinario et in causis de matri
monii nullitate, dummodo cum horum processum indole 
componi queant. 

In the instruction of the process, both spouses are to be heard. As far as 
possible, and provided they can be reconciled with the nature of these 
processes, the canons concerning the collection of proofs in the ordinary 
contentious process and in cases of nullity of marriage are to be followed. 

SOURCES: SCDS Regulae, 7 maii 19 23, 20 - 9 6  (AAS 15 [19 23 ] 396-411); 
SCDS Normae, 27 mar. 19 29 (AAS 21 [19 29 ] 490-493); SCEC 
Instr. Quo facilius, 10 iun. 1935, 8-25 (AAS 27 [1935] 335-
339 ); SCEC Instr. Instructionem quo, 13 iul. 19 53, 9 -28; 
SCDS Instr. Dispensationis matrimonii, 7 mar. 1972, II a-d 
(AAS 64 [1972] 248-249 ) 

CROSS REFERENCES: cc. 1532, 1560 § 2, 1561, 1564, 1572, 1577, 1578, 
1592, 1679 

C OMMENTARY -------

Joan Carreras 

l .  The declarations of the parties and of the witnesses: the moral 
argument 

Canon 1702  distinguishes between the declarations of the spouses, 
the material parties of the process super matrimonio rato, and the other 
means of proof. It is obvious that one is treating an obligatory distinction 
if one considers that the object of the process affects an especially inti
mate question, which nobody can declare and prove more adequately than 
the spouses, as to both the hypothetical non-consummation and the exist
ence of a just cause for the dispensation. 

It would be neither human nor Christian to begin by doubting and 
suspecting the spouses. For this reason, in no case will there be an obliga
tion to disregard what the spouses themselves think. Their declarations 
must enjoy a great value and be carefully considered. 

The circular letter De processu establishes a series of norms relative 
to the instructory phase that affect the participation and the depositions 
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of the parties in the process. We shall next write about those norms that 
pertain to the "moral argument:" 

a) Testimony concerning the credibility and integrity of the parties 
and witnesses must be obtained with the assistance of the pastors.1 "Al
though it is certain that parish references, the same as other sorts of 
reports, only have clue and accessory force of evidence, yet their testimo
nies are very highly esteemed when they are founded upon happenings at 
which the informants were present or upon documentary data. "2 

b) If it is possible to obtain the testimonies mentioned, other infor
mation will be sought as far as possible, to add adequately to the proceed
ings. 3 

c) For the situations in which one of the spouses or any of the wit
nesses is reticent to speak in the presence of the judge, the circular letter 
sets up other suitable measures so that the process can benefit from such 
an appreciated deposition, if the authenticity and the genuineness of what 
has been declared may be established.4 It explicitly mentions the follow
ing measures: the declaration before a cleric or layperson delegated by the 
judge, and the respective depositions made through the medium of the 
public notary or through another legitimate means, such as personal let
ters. 5 

d) The non-appearance of the parties in the process must be de
clared in conformity with the norm of law ( c. 1592) and pointed out in the 
acts.6 

e) The parties and the witnesses must take an oath that they are tell
ing the truth ( c. 1532), as well as to answer the questions servato modo 
praescripto (cc. 1561 and 1564) which are presented by the instructor or 
the defender of the bond. 7 

t) In the interrogation of the woman, when she is a party in the case, 
the instructor must provide for the presence of a doctor, named ex officio, 
who is irreproachable for his piety, moral integrity and age.8 

g) As for what concerns the witnesses, the circular letter refers to 
the general norm of c. 1572, indicating that it is not necessary that there be 

1. Cf. SCSDW, Litt. De processu super matrimonio rato et non consummato, December 
20, 1986, n. 8, in Comm. 20 (1988), p. 80. Cf. cc. 1572 and 1679. 

2. F. L6PEZ ZARZUELO, "La carta circular 'de processu super matrimonio rato et non 
consummato' .  Texto y comentario," in Revista Espanola de Derecho Canonico 45 (1988), 
pp. 561-562. 

3. Cf. SCSDW, Litt. De processu super matrimonio rato . . .  , cit., no. 8. 
4. Cf. ibid. , no. 9. 
5. Cf. ibid. 
6. Cf. ibid. , no. 10. 
7. Cf. ibid. , no. 11 .  
8. Cf. ibid. , no. 12. 
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a certain number of witnesses. 9 The witnesses are guarantors for the 
moral argument in referring to: 1) what they have heard on the part of the 
spouses, their relatives or any other person, with reference to the non
consummation; 2) when they heard such declarations, whether "in a sus
pect time" or not, meaning, after the separation of the spouses, or rather 
before it had entered into their mind to seek a pontifical dispensation; 
3) how and under what circumstances they have arrived at a knowledge of 
the facts. 10 

h) Finally, the circular letter points out that all the elements or argu
ments that they consider useful and licit can be brought up to know the 
case with accuracy. 11  

2. The ''physical argument" of the non-consummation 

The instructor will have to avail himself of the report of one or more 
experts. 12 Although, in exceptional cases, the report of only one expert 
can be sufficient, the normal procedure is to resort to two or more. When 
there would have been discrepancies between the expert opinions, there 
will be some application, in accordance with what is laid out in the same 
circular letter, of c. 1560 § 2, which establishes the possibility of actualiz
ing a confrontation among them, avoiding dissensions and scandal. If the 
discrepancies persist, and when the instructor thinks it opportune, a peri
tior (a person more expert than the ordinary expert) or peritissimus (a 
person supremely expert over all the others) will be named to settle the 
question.13 

In order that the expert, "having taken an oath," can discharge his 
function, he must be provided with the acts of the case and any other doc
uments that are pertinent and necessary. Likewise, the instructor can for
mulate various questions so they might be studied and explained by the 
expert (cc. 1577 and 1578).14 

The corporal inspection will only occur when it is necessary to attain 
moral certitude concerning the non-consummation. It can be omitted 
when the instructor has arrived at that certitude by means of the moral ar
gument. When it is evident that the non-consummation has its origin in the 
incapacity of the husband or when the wife definitely denies it, the 

9. Cf. ibid. , no. 13. 
10. G. ORLANDI, "Recenti innovazioni nella procedura 'super matrimonio rato et non 

consummato'," in fl processo matrimoniale canonico (Vatican City 1988), p. 457. 
11 .  Cf. SCSDW, Litt. De processu super matrimonio rato . . . , cit., no. 14. 
12. Cf. ibid. no. 15. 
13. Cf. ibid. , no. 20. 
14. Cf. ibid. , nos. 16 and 17. 
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instructor will not have to require immediate attention to the corporal in
spection of the woman.15 In this last case, she must be warned of the con
sequences of her refusal. 16 

If the instructor thinks it advisable, other medical interrogations may 
be made privately, and the resulting documents and certifications will be 
added to the acts of the case.17 

15. Cf. G. ORLANDI, Recenti innovazioni . . .  , cit., pp. 458-460, for the more substantial 
aspects in this regard. 
16. Cf. SCSDW, Litt. De processu super matrimonio rato . . .  , cit. ,  no. 18. 
17. Cf. ibid. , no. 19. 
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1703 

Tit. I. Ch. III. The Process for the Dispensation . . .  c. 1 703 

§ 1 .  Non fit pnblicatio actornm; index tamen, si conspi
ciat petitionipartis oratricis vel exceptioni partis 
conventae grave obstacnlnm obvenire ob addnctas 
probationes, id parti cnins interest prndenter pate
faciat. 

§ 2.  Parti instanti docnmentnm allatnm vel testimoninm 
receptnm index ostendere poterit et tempns praefi
nire ad dednctiones exhibendas. 

§ I. There is no publication of the acts, but if the judge sees that, because 
of the proofs tendered, a serious obstacle stands in the way of the 
plea of the petitioner or the exception of the respondent, he is pru
dently to make it known to the party concerned. 

§ 2. To the party requesting it, the judge can show a document that has 
been presented or evidence that has been received, and he can set a 
time for the production of arguments. 

SOURCES: c. 1985; SCDS Regulae, 7 maii 1923, 97 (AAS 15 [1923] 412); 
SCEC Instr. Instructionem quo, 13 iul. 1953, 31;  SN can. 492 

CROSS REFERENCES: cc. 1678, 1701 § 2 

COMMENTARY -------

Joan Carreras 

The instructorial phase ends when all the necessary probatory mate
rials are at hand so one can advance into the decisional phase. Nonethe
less, since the instruction is not of a judicial nature, but is developed 
within diocesan limits, the legislator now dedicates two canons indicating 
the conclusive steps for the instruction, which must precede the sending 
of the acts to the Holy See. 

The acts are not published. Although c. 1703 begins with an em
phatic affirmation, it is soon mitigated, since it leaves to the judge's discre
tion the decision to inform the interested party of the existence of proofs 
that can entail an obstacle for its successful outcome, whether it is from 
the petitioner, the suppliant, or the defense presented by the respondent. 

One is dealing here with a measure that underscores the prudence of 
the legislator. The principles and techniques proper to the trial for nullity 
cannot be transferred here, since they tend to favor not only the secret in
structional process but also the right for a hearing of the parties ( c. 1678). 
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Since we find ourselves before the petition for a favor, the principle of a 
hearing is not violated by the fact that the parties are not allowed access 
to the compiled material. Nonetheless, a desire does exist to temper the ri
gidity of the secret instructional part of the procedure. This is made evi
dent by allowing the judge to communicate the existence of the elements 
that are adverse to the outcome of his position as suppliant or respondent 
to the interested party. The instructor has the duty to see that the case 
reach the decisional phase with all the necessary elements, so that the 
Roman Pontiff can decide whether to concede the dispensation. For this 
reason, c. 1703 § 2 provides that "the judge can show to the interested 
party a document that has been presented or a testimony that was re
ceived and he can fix a time period for the presentation of conclusions." 
Although one is not treating a right in its strict sense, since the judge can
not furnish the solicited document, it is highly advisable for the instructor, 
insofar as possible, to attend to the requests of the parties. 

Logically, when the parties are able to inspect the acts for them
selves, a period of time for presenting the inferences and counterproofs 
that they consider suitable is also granted. As far as the legal experts of 
the parties are concerned, one might think that the right that belongs to 
their respective clients to examine the acts would also belong to them. 
However, although the examination of the acts may be extended to the ex
perts, it does not appear that the same can be said with respect to the 
claimed right to present allegations after the previously mentioned exami
nation: "It is not the right of the expert to present allegations or defenses 
in the manner of advocates, since this is not an act of completing the acts 
and presented proofs"1 (cf. c. 1701 § 2). 

1 .  L. DEL AMO, commentary on c.  1703, in CIC Pamplona. 
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1704 

Tit. I. Ch. III. The Process for the Dispensation . . .  c. 1 704 

§ 1 .  Instructor, peracta instructione, omnia acta cum 
apta relatione deferat ad Episcopum, qui votum pro 
rei veritate promat tum super facto inconsummatio
nis tum super iusta causa ad dispensandum et gra
tiae opportunitate. 

§ 2. Si instructio processus commissa sit alieno tribunali 
ad normam can. 1700, animadversiones pro vinculo 
in eodem foro conficiantur, sed votum de quo in § 1 
spectat ad Episcopum committentem, cui instructor 
simul cum actis aptam relationem tradat. 

§ 1. When the instruction is completed, the instructor is to give all the 
acts, together with a suitable report, to the Bishop. The Bishop is to 
express his opinion on the merits of the case in relation to the alleged 
fact of non-consummation, the adequacy of the reason for dispensa
tion, and the opportuneness of the favor. 

§ 2. If the instruction of the process has been entrusted to another tribu
nal in accordance with can. 1700, the observations in favor of the 
bond of marriage are to be prepared in that same tribunal. The opin
ion spoken of in § 1 is, however, the province of the Bishop who gave 
the commission and the instructor is to give him, together with the 
acts, a suitable report on the case. 

SOURCES: SCDS Regulae, 7 maii 19 23, 98 (AAS 15 [19 23] 412); SCEC In
str. Quo facilius, 10 iun. 1935, 27 (AAS 27 [1935] 340); SCDS 
Resp., 3 1  iul. 19 41; SCEC Instr. Instructionem quo, 13 iul. 
19 53, 30 ; SCDS Instr. Dispensationis matrimonii, 7 mar. 
1972, II f (AAS 64 

CROSS REFERENCES: cc. 1698, 1700 , 1701 

COMMENTARY -------

Joan Carreras 

The instructional phase has its crowning point in the vote pro rei 
veritate prepared by the bishop. However, since the bishop does not 
generally instruct the process, it is necessary that the acts of the case be 
provided, together with the report of the instructor.Since, however, the 
responsibility for this vote falls to the bishop, the instructor will ac
complish his duty by limiting himself to transmitting the acts of the pro
cess to the bishop, joining to it his own vote of a chronological-narrative 
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character.1 In other words, the instructor must avoid writing or reasoning 
about the basis of the issue, since he would be influencing the bishop, cre
ating "prejudices" or openly contradicting what he holds: vitari debet oc
casio exprimendi iudicium circa meritum causae, quod influxum 
habere possit in votum Episcopi vel ipsi voto Episcopi contradicat. 2 

Therefore, he will be limited to narrating how the process has developed, 
making mention of the eventual incidentals or delays. This added resume 
to the acts of the process can be of great usefulness to the bishop. 

The vote pro rei veritate must have a minimum obligatory content, 
established in § 1 of c. 1704, including the fact of the non-consummation, 
the just cause for the dispensation, and the advisability for obtaining that 
favor. For the first two, see commentary on c. 169 8. 

Whether or not the favor might be obtained is a prerogative of the 
bishop, since he is in a position to consider all the elements, juridical, 
moral and social, which the case presents. This is a prudential judgment 
that must be made conscientiously, keeping in mind the responsibility of a 
pastor. The bishop must not only bear in mind the spiritual well-being of 
the parties of the process, but also the consequences that the pontifical 
favor will have in his diocese. 3 This discreet judgment will be appropri
ately examined and evaluated by the Congregation in such a way that it 
will not balk at it except when there exist grounds to do so.4 

The circular letter of the SCSDW underscores this obligation of the 
bishop, when it states that Episcopus per se ipsum hoc votum exaret. The 
letter also, however, allows the possibility that he, in a stable manner, 
should delegate his powers to the vicar general or to the episcopal vicar 
by means of a special mandate. In this case, the bishop must make his vote 
the vote of his vicar, before sending the procedures to the Congregation. 5 

Canon 1704 § 2 also reflects the possibility that the process would 
have been instructed by a different tribunal (c. 1700 and 1701§ 1). In that 
case, the tribunal of the instructor-judge will have to hand over the acts of 
the process, together with the appropriate report, to the bishop who gave 
the commission. 

1. Cf. B. MARCHETIA, "11 processo 'super matrimonio rato et non consummato' del nuovo 
Codice di Diritto Canonico," in Dilexit Iustitiam (Vatican City 1984), p. 427. 

2. Comm. 9 (1979), p. 278. 
3. Cf. SCSDW, Litt. De processu super matrimonio rato et non consummato, December 

20, 1986, no. 23, in Comm. 20 (1988), p. 84. 
4. Cf. 0. BUTTINELLI, "Le procedure per lo scioglimento del vincolo matrimoniale. 11 

processo di dispensa de! matrimonio rato e non consumato. La fase davanti al Vescovo 
diocesano," in I procedimenti speciali nel diritto canonico (Vatican City 1992), p. 121. 

5. Cf. SCSDW, Litt. De processu super matrimonio rato . . .  , cit., no. 23 a). Regarding this 
point, cf. the commentary of F. L6PEZ ZARZUEL0, "La carta circular 'de processu super 
matrimonio rato et non consummato'. Texto y comentario," in Revista Espanola de Derecho 
Canonico 45 (1988), p. 567. 

1930 



CARRERAS Tit. I. Ch. III. The Process for the Dispensation . . .  c. 1704 

The cited letter recalls an arrangement already provided before, but 
this canon says nothing about it. In fact, in cases of the transition from the 
judicial procedure to the administrative procedure, the bishop of the 
aforementioned tribunal may lack sufficient information to make a judg
ment about the advisability for the dispensation. For this reason, the letter 
orders the previously mentioned bishop to seek the counsel of the bishop 
of the suppliant, since only he "can know if, from the concession of the 
dispensation, whether scandal can ensue in the diocese where the suppli
ant is living. "6 

6. F. L6PEZ ZARZUELO, "La carta circular . . .  ," cit. , p. 568. 
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§ 1. Acta omnia Episcopus una cum suo voto et animad
versionibus defensoris vinculi transmittat ad Sedem 
Apostolicam. 

§ 2. Si, iudicio Apostolicae Sedis, requiratur supplemen
tum instructionis, id Episcopo significabitur, indica
tis elementis circa quae instructio complenda est. 

§ 3. Quod si Apostolica Sedes rescripserit ex deductis 
non constare de inconsummatione, tune iurisperitus 
de quo in can. 1701,  § 2 potest acta processus ,  non 
vero votum Episcopi, invisere in sede tribunalis ad 
perpendendum num quid grave adduci possit ad peti
tionem denuo proponendam. 

§ I. The Bishop is to transmit all the acts to the Apostolic See, together 
with his opinion and the observations of the defender of the Bond. 

§ 2. If, in the judgement of the Apostolic See, a supplementary instruction 
is required, this will be notified to the Bishop, with a statement of the 
items on which the acts are to be supplemented. 

§ 3. If, however, the answer of the Apostolic See is that the non-consum
mation is not proven from the proofs submitted, then the expert in 
law mentioned in can. 1701 § 2 can inspect the acts of the case, 
though not the opinion of the Bishop, in the tribunal office, in order 
to decide whether anything further of importance can be adduced to 
justify another submission of the petition. 

SOURCES: § 1 :  c. 1985; SCDS Regulae, 7 maii 1923 , 98  § 2 ,  101 (AAS 15 
[1923 ] 412); SCEC Instr. Quo facilius, 10 iun. 1935, 28 (AAS 
27 [1935] 340 ); SN can. 492 ;  SCEC Instr. Instructionem quo, 
13 iul. 19 53 , 31 ;  SCDS Instr. Dispensationis matrimonii, 
7 mar. 1972, II g (AAS 64 [1972] 250-251) 
§ 2 :  SCDS Instr. Dispensationis matrimonii, 7 mar. 1972, I 
a (AAS 64 [1972 ] 245-246) 
§ 3 :  SRR Reser., 13 feb. 19 42 

CROSS REFERENCES: cc. 1681, 1701 § 2 ,  1706 

COMMENTARY -------

Joan Carreras 

I. The consignment of the acts to the Apostolic See 

The dispatch of the acts of the case to the Apostolic See is an indis
pensable phase of the process super matrimonio rato, since only the 
Roman Pontiff is competent to concede the dispensation. This dispatch to 
the CDWDS will be carried out: 
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a) By the bishop himself, adding his own vote pro rei veritate, the 
observations of the defender of the bond, and the report of the instructor. 
It is not necessary that the originals be sent, since they must remain in the 
safekeeping of the archives of the curia or in the tribunal, except when the 
CDWDS expressly demands that they be sent. The Instr. Dispensationis 
matrimonii established that three copies be sent, duly authenticated. 

b) By the tribunal referenced in c. 1681: "Whenever in the course of 
the instruction of a case a very probable doubt arises that the marriage 
has not been consummated, the tribunal can, having with the consent of 
the parties suspended the nullity case, complete the instruction for a dis
pensation from a non-consummated marriage, and in due course forward 
the acts to the Apostolic See, together with a petition for a dispensation 
from either or both of the spouses, and with the vote of the tribunal and of 
the Bishop." 

2. The decisional phase 

The Holy See can respond in three ways: by asking for a supplement 
to the instruction, by denying the concession of the dispensation, or by 
conceding it. The first two are regulated in this canon, and the third is ad
dressed in c. 1 706. 

a) Regarding the supplement to the instruction, one reason it is suit
able to allow the parties ample opportunity to participate is the necessity 
that the process be instructed in a complete way. Above all, in situations 
where antagonism exists between the parties, the instructor will do well 
in allowing them to become parties to the legal action throughout the pro
cess, always in a way that the circumstances of dignity, reputation, public 
order, and such-like recommend, because otherwise the case will remain 
insufficiently instructed. When this has occurred, the Holy See will let the 
bishop know that a supplement to the instruction is required and the as
pects with which this instruction must deal (§ 2). 

b) When the denial of the dispensation results from the fact that non
consummation has been insufficiently established, and always that the ju
rist on the part of the suppliant would have intervened (cf. c. 1701 § 2), 
this person will be given the opportunity to examine the acts of the pro
cess in the office of the tribunal or of the archives of the curia, with the 
express exception of the vote pro rei veritate of the bishop. The legal ex
pert will also consider whether a serious reason can be adduced to permit 
the presentation of a new petition (§ 3). 
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Rescriptum dispensationis a Sede Apostolica transmitti
tur ad Episcopum; is vero rescriptum partibus notificabit 
et praeterea parocho tum loci contracti matrimonii tum 
suscepti baptismi quam primum mandabit, ut in libris ma
trimoniorum et baptizatorum de concessa dispensatione 
mentio fiat. 

The rescript of dispensation is sent by the Apostolic See to the Bishop. He 
is to notify the parties of the rescript, and as soon as possible direct the 
parish priests of the place where the marriage was contracted and of the 
place where baptism was received, to make a note of the granting of the 
dispensation in the registers of marriage and baptism. 

SOURCES: SCDS Regulae, 7 maii 19 23 , 102-106 (AAS 15 [19 23 ] 413); 
SCDS Instr. Dispensationis matrimonii, 7 mar. 1972 ,  III 
(AAS 64 [1972] 251-252) 

CROSS REFERENCES: cc. 59 , 1075, 1077 § 2, 1699 

COMMENTARY -------

Joan Carreras 

1 .  The rescript of dispensation from a ratified, non- consummated 
marriage 

Although the Roman Pontiff is the author of the rescript, since he 
grants the dispensation independently from this dispensation being sent 
directly to the interested parties, this canon directs that the administrative 
act be sent to the bishop. In this way, there is a consolidation of that 
which had already been the practice of the CDWDS. The bishop, not the 
Apostolic See, must notify the parties of the rescript, since the bishop is 
responsible for sending the dispensation to the pastors of the place where 
the marriage was celebrated and where the parties received baptism, with 
the objective of having the dispensation recorded in the baptism and mar
riage registers. The notification to the parties and the annotation in these 
registers are important juridical acts, the combined execution of which 
becomes facilitated by means of the dispatch of the rescript to the bishop 
who instructed the process (c. 1699 § 1). 

The Spanish juridical system, however, provides that the interested 
parties solicit the civil judge of the family or of first instance for the civil 
efficacy of the canonical resolution of a ratified, non-consummated 
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marriage, in accordance with art. VI, 2 ,  of the Agreement about the juridi
cal matters between the Holy See and the Spanish government of January 
3 ,  1979 and in art. 80 of the civil Code. 1 

2. The prohibition of a new marriage possibly contained in the 
rescript of dispensation2 

The rescript of dispensation from a ratified, non-consummated mar
riage involves the dissolution of the conjugal bond. Therefore, it leaves 
the parties free to contract new marriages. The dispensation does not 
normally bring with it a prohibition to contract a new marriage when the 
non-consummation was not due to some cause which, by its more or less 
permanent character, prevents the accomplishment of the conjugal obliga
tions, whether through bad will or through the lack of the minimum 
capacity. When these latter circumstances do occur, the CDWDS is accus
tomed to send the rescript to the bishop, joining to it a prohibition to 
contract a new marriage. Such a prohibition does not constitute an imped
iment in the strict sense ( cf. c. 1075), and therefore, it will not enjoy in 
principle an invalidating or nullifying efficacy and will affect only the licit
ness of the act ( cf. c. 1077 § 2). When the non-consummation was due to 
bad will (simulation, deception, etc.), the prohibition seems to present a 
punitive character. Since the final reason for the prohibition is the defense 
of the sanctity of the marriage that the person wishes to contract, it does 
not make sense to maintain the prohibition when there is repentance and 
a change in the attitude of the parties. 

There are two types of prohibitions: the vetitum and the clause ad 
mentem. The vetitum is usually imposed when the cause of the non
consummation corresponds to a physical or psychic deficiency that 
makes the conjugal act impossible. For this reason, the vetitum can have 
an impedient nature, when it is expressly stated in this way, and it can be 
removed only by the Apostolic See. 

The clause ad mentem corresponds to the presence of causes of 
minor importance for the non-consummation. As a matter of fact, "since 
(the cause) is of a different nature (moral, medical, juridical and eco
nomic), the clause ad mentem necessarily will have to have a formulation 
that is proper and distinct, directed to inform the bishop not only about 
the reasons and the administrative-pastoral dispositions that he must take 
in relation to the person responsible for the marital non-consummation, 
but also above all about the manner and the criteria to which the same 

1. Cf. F. L6PEZ ZARZUELO, El proceso can6nico de matrimonio rato y no consumado 
(Valladolid 1991), p. 292. The author develops this theme in chap. 23. 

2. One can find extensive information regarding this argument in F. L6PEZ ZARZUELO, El 
processo . . .  , cit., pp. 292-314. 
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bishop must attend to when, in his responsibility as a pastor, delegated by 
the Holy See, he is called to remove the clause and to authorize the step 
into the new marriage. "3 The causes that can make a clause ad mentem 
advisable are numerous, therefore, the range of formulations that this 
clause can adopt is very diverse. In any case, one is always dealing with 
prohibitions that only affect licitness, and the removal of them comes 
under the direct jurisdiction of the diocesan bishop. 

In each case, the prohibitions to contract a new marriage must be an
notated in the registers of marriage and baptism, together with the annota
tion of the rescript of the dispensation. 

3. Ibid. , p. 311 .  
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Tit. I .  Ch. IV. The Process in the Case of the Presumed . . .  

CAPUT IV 
De processu praesumptae mortis coniugis 

CHAPTER IV 
The Process in the Case of the Presumed 

Death of a Spouse 

c. 1 707 

§ 1. Quoties coniugis mors authentico documento eccle
siastico vel civili comprobari nequit, alter coniux a 
vinculo matrimonii solutus non habeatur, nisi post 
declarationem de morte praesumpta ab Episcopo 
dioecesano prolatam. 

§ 2.  Declarationem, de qua in § 1 ,  Episcopus dioecesanus 
tantummodo proferre valet si, peractis opportunis 
investigationibus, ex testium depositionibus, ex 
fama ant ex indiciis moralem certitudinem de coniu
gis obitu obtinuerit. Sola coniugis absentia, quamvis 
diuturna, non sufficit. 

§ 3.  In casibus incertis et implexis Episcopus Sedem 
Apostolicam consulat. 

§ 1. Whenever the death of a spouse cannot be proven by an authentic ec
clesiastical or civil document, the other spouse is not regarded as 
free from the bond of marriage until the diocesan Bishop has issued a 
declaration that death is presumed. 

§ 2. The diocesan Bishop can give the declaration mentioned in § 1 only 
if, after making suitable investigations, he has reached moral cer
tainty concerning the death of the spouse from the depositions of wit
nesses, from hearsay and from other indications. The mere absence 
of the spouse, no matter for how long a period, is not sufficient. 

§ 3. In uncertain and involved cases, the Bishop is to consult the Apos
tolic See. 

SOURCES: cc. 1053 , 1069 § 2; SCDS Reser., 18 nov. 19 20 (AAS 14 [19 22] 
96-97); SCDS Instr., 1 iul. 19 29 , 48 (AAS 21 [19 29 ] 360 ); 
SCDS Instr., 29 iun. 19 41, 4c (AAS 33 [1941]  300 ); CA 43 , 59 
§ 2; Codcom Resp., 26 mar. 1952 (AAS 44 [1952] 496) 

CROSS REFERENCES: cc. 1056, 1066, 1067, 1085, 1608 
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COMMENTARY -------

Joan Carreras 

l .  Historical information 

The so-called "process of presumed death" is a typically canonical in
stitute, that finds its foundation in the indissolubility of the conjugal bond. 
In Roman law, as long as there was no certain news relative to the death of 
a person, it was presumed that the person was still alive and would live 
until he had completed one hundred years.1 Logically, and according to 
the Roman marriage system, based upon the affectio maritalis, this pre
sumption did not prevent the other spouse from being able to enter a new 
marriage. 

The Church could not accept this, since the Church is the repository 
of the truth of the Lord's proclamation: "What God has joined let no man 
put asunder." The decretal Regressus ad nos, of Pope Leo I to Nicetas, 
Bishop of Aquilaeia (Italy), dated March 21, 458, had to resolve a difficult 
juridical problem: how would one respond to those who, returning after a 
long captivity, found their spouses married to other husbands? The decre
tal states, "If the married people who come home after a long captivity 
continue in their love for their spouses and wish to cohabit with them, 
they have to forget and to act as though lacking in fault, insofar as the 
motivation was one of necessity, and then to return to what fidelity de
mands. "2 In this decretal, there was no judgment of the conduct of the 
wife and the second husband, a conduct which was tolerated, keeping in 
mind the particular historical and cultural circumstances, yet the right of 
the captive to come home to reestablish his home and the duty of his wife 
to receive him anew was settled. 

Later, the Church would become more prohibitive of second mar
riages: "The wife of the man who left and does not turn up, if, before be
coming certain of his death, she cohabits with another, is an adulteress; "3 

"May no one try to contract a second marriage when it is not evident with 
absolute certainty that her spouse has died. And if any man or any woman 
has not proceeded to this point in that way, and thinks that there are 
doubts about the death of the former spouse, then he or she does not deny 
the conjugal debt to the current spouse who seeks it, for which the spouse 
knows he must never ask. And if, after it has been evident that the 

1 .  Cf. D. 22, c. 2; R. MELLI, "Il processo di morte presunta," in I procedimenti speciali nel 
Diritto canonico (Vatican City 1992), p. 217. 

2. LEO I, Regressus ad nos, ch. 3. We have employed the Spanish translation of the 
Enchiridion Familiae, I (Pamplona 1992), p. 27. This Decretal is collected in the Decree of 
Gratianus: C. 34, qq. 1-2. 

3. CONC. CONST. IV (Trullano), Canon 93, in Enchiridion Familiae . . .  , cit., p. 61. 
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previous spouse is living, that person, without the slightest doubt, having 
abandoned her former adulterous and illicit union, should return to him. "4 

From the time the Council of Trent (and for the entire Church, the 
decree Ne temere) instituted the canonical form ad validitatem, the dan
gers of second marriages have been almost non-existent, since such a 
norm presupposed a great control of social life.5 In fact, cc. 1066 and 1067 
establish a series of prescriptions that tend to ensure the valid and licit 
celebration of marriages. Canon 1085 § 2,  in its turn, lays out that "even 
when the previous marriage was null and has been dissolved for some rea
son, it is not for this reason licit to contract another before the nullity or 
the dissolution of the previous one is stated legitimately and with cer
tainty". On the other hand, in previous centuries, since the consent of the 
spouses was valid even if it was given without the presence of any wit
ness, the second marriage would be valid or null depending on the eff ec
tive death of the absent spouse. Although the second marriages could be 
illicit, they were valid when the absent party had died, as long as they 
had no news of him one way or the other. Therefore, the decretals of the 
Roman Pontiffs also regulated what behavior had to be adopted regarding 
those who, transgressing the prohibition, had contracted a second mar
riage. 

In 1868, the SCHO issued the Instr. Matrimonii vinculo,6 which con
stituted the magna charta in this matter up to the promulgation of the 
CJC/19 17, and, according to a reasonable opinion, up to the year 1983, the 
date when the norm contained in this canon went into force. Indeed, 
"some authors hold that the legislator did not consider it opportune to es
tablish in the Code of 19 17 a new procedure for the declaration of pre
sumed death, thanks precisely to the existence and validity of this 
instruction. "7 In the previously mentioned instruction, not only were the 
norms gathered that were previously in force, but eight rules were estab
lished and synthesized to become the process of the declaration of pre
sumed death. 8 

4. LUCIUS III, Decretal Dominus ac redemptor, in Enchiridion Famili ae . . .  , cit. , p . 113. 
Cf. X IV, 21, 2. The same doctrine can be found in CLEMENT III, Decretal In praesentia, yr. 
1 188, X IV, 1, 19. 

5. Cf. M. SAID, "De processu praesumptae mortis coniugis," in Dilexit iustitiam. Studia 
in honorem Aureli i  Card. Sabattani (Vatican City 1984) ,  pp. 436 and 439. 

6. Cf. SCHO, Instr. Matrimonii vinculo , in AAS 6 (1870/71), pp. 436-437. 
7. R. MELLI, "Il processo . . .  ," cit., p. 219. 
8 . Regarding the relationship between these eight rules and the content of c . 1707, one 

can consult M. SAID, "De processu . . .  ," cit., pp. 444-449. 
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2. The juridical nature of the process of declaration of presumed 
death 

Doctrine has emphasized that the legislator had decided to include 
the process of the declaration of the presumed death among the marriage 
processes, which is not mere coincidence. The celebration of a new mar
riage is a fundamental characteristic of the purpose of this process. One is 
dealing not only with declaring the death of a person, but doing it while 
envisioning a new marriage contracted by the surviving spouse. There
fore, it concerns a trial of a matrimonial nature, although indirectly, "the 
process of the presumed death of the absent spouse must be studied and 
incorporated within its juridical-pastoral context of a legitimate solution 
to the related problem of the cessation of the preceding marriage bond in 
relation to and in order to assure the licitness of the second marriage. "9 

Paragraph 1 establishes that the declaration of presumed death must 
be given by the diocesan bishop, either by a judicial sentence or an admin
istrative decree.10 The judicial route should be followed in more difficult 
situations, keeping in mind that § 3 prescribes that "in the doubtful and 
complicated cases the bishop must consult the Apostolic See;" in this 
case, one entrusts the question to the CDWDS. The necessity of recourse 
to the Apostolic See in complicated cases seems to make the possibility of 
recourse to the judicial route more improbable and unnecessary. 

3. The means of proof required in this type of process and the 
certitude necessary in order to issue the declaration of 
presumed death 

It is customary to come to the legal process for "presumed death," 
because the surviving spouse wants to contract a new marriage, for which 
the person will generally be directed to the pastor or to the local ordinary. 
So that this new marriage may be viable and licit, it is necessary that the 
death of the absent spouse be irrefutably evident, whether by means of an 
authentic document, ecclesiastical or civil, or by means of the aforemen
tioned declaration of presumed death issued by the diocesan bishop. With 
regard to validity, one ought to keep in mind the preexistence of the previ
ous bond, should it exist. If it continues in existence, the second marriage 
is null. If, however, it has been dissolved by death, then the second mar
riage is valid, although illicit. The impediment of the bond, in reality, is not 
ecclesiastical law but the divine-natural law, "in the law and in approved 
doctrine there is not a trace of an impediment of the bond of the ecclesias
tical law, based upon the external celebration of the marriage and distinct 

9 . R. MELLI, "11 processo . . .  ," cit., p. 219 . 
10. Cf. M. SAID, "De processu ... ," cit., p. 450. 
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from the impediment of the divine law. "11 Therefore, the nullity of the sub
sequent marriage will only occur where the first bond is really still in ex
istence, not when it concerns a marriage that is only apparently valid in 
the external forum. 12 

In conclusion, for second marriages to be celebrated, either an au
thentic document or the declaration of the diocesan bishop is necessary. It 
is insufficient to seek protection in a claimed "notoriety" of the death of 
the absent spouse, who, in the opinion of some authors before the CIC, 
would authorize the pastor to celebrate the second marriage without a 
need to go to the diocesan bishop.13 Canon 1707 § 1 implicitly excludes 
this possibility. 

Nonetheless, the legislator has left a wide margin for discretion to 
the diocesan bishop, so that he might conduct suitable investigations, 
which always must be positive (for example, witnesses, reputation, clues, 
as § 2 indicates in a non-exhaustive listing) and cannot consist in the sim
ple absence of the spouse, no matter how protracted. 

11 .  STSA, Decreto, June 18, 1987, in Comm. (1987), pp. 15-18. 
12. Regarding the impediment of the bond in the case of multiple marriages, one can 

consult T. DORAN, "L'impedimentum ligaminis (canon 1085 CIC)," in Gli impedimenti al 
matrimonio canonico (Vatican City 1989), pp. 173-176. 

13. Cf. R. MELLI, "II processo . . .  ," cit., p. 221. 
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TITULUS II 

De causis ad sacrae ordinationis nullitatem 
declarandam 

TITLE II 

Cases for the Declaration of Nullity of Sacred 
Ordination 

------- INTRODUCTION ------

Joseph Punderson 

This second title of part III ("De quibusdam processibus speciali
bus") treats two special processes, one administrative and the other judi
cial, whose object is the declaration of the juridic fact ( cf. c. 1400 § 1, 1 °) 
of the nullity of sacred ordination. 

l .  Doctrine 

The theological principle underlying this process is that sacred ordi
nation, once validly received, can never be annulled, since it marks a per
son with an indelible character (cf. cc. 290 and 1008). 

The grounds upon which the validity of ordination could be chal
lenged are the following: a) the subject was not a validly baptized male 
(cf. cc. 849 , 1024); b) the minister was not a consecrated bishop (cf. 
c. 1012); c) there was a substantial defect in the rite1 ; d) there was a defect 
of intention on the part of the ordaining minister; e) there was a defect of 
intention on the part of the subject. Factors that concern only the licit 
reception of sacred ordination (cf. cc. 1025 ss), e.g. the existence of an ir
regularity or impediment or a serious unsuitability on the part of the can
didate, do not affect the validity of the ordination. 

The causes presented normally involve an alleged defect of intention 
on the part of the subject. The canonical and theological doctrine con
cerning the intention required for the valid reception of ordination finds 

1. Cf. c. 1009 § 2; Prus XII, Ap. Const. Sacramentum Ordinis, no. 4, in AAS 40 (1948), 
pp. 6-7. 
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its closest parallel in the doctrine concerning the intention sufficient for 
the valid reception of the sacrament of baptism. Even though a person 
who has not attained the use of reason can be validly (though illicitly!) or
dained, 2 a person who has reached the use of reason must have at least 
the habitual intention to receive the sacrament. 3 If there is no such inten
tion, the ordination is not validly received. If there is such an habitual 
intention, the ordination is validly received, even if at the moment of ordi
nation the person lacks the use of reason, e.g. through intoxication, epi
lepsy, and so forth. It must be noted that some defects of consent that 
might render a marriage consent invalid, e.g. a grave lack of discretion 
of judgment concerning the obligations that arise from ordination ( cf. 
c. 109 5, 2°), or the inability to assume those obligations (cf. 109 5, 3°), 
would not render an ordination invalid, although they could be a just 
cause for seeking a dispensation (cf. cc. 290,  3° and 291). 

When there is irresistible force (c. 125 § 1), such that the person un
dergoes ordination completely against his will, and in fact has no intention 
of being ordained, the ordination is not validly received. When, however, 
the person undergoes ordination moved by grave fear, unjustly inflicted, 
or as a result of fraud, the ordination itself is still valid ( c. 125 § 2), al
though the grave fear or fraud could affect the binding force of the obliga
tions arising from the ordination. This distinction between the validity of 
ordination itself and that of the obligations arising from ordination has 
long been a part of canonical doctrine (see below). In this respect, too, or
dination differs from marriage (cf. cc. 1098, 1103). 

If the subject simulates the intention to receive ordination itself, the 
sacrament is not validly received, but if he has the intention to receive or
dination while simulating his intention to assume the obligation of celi
bacy arising from the ordination (cf. c. 1037), the ordination is still valid, 
and the obligation of celibacy is still considered binding, if not by the 
force of the promise, at least by force of the law of the Church.4 

2. Recent history 

In the CJC/19 17 the parallel title was "Causes against sacred ordina
tion" ( cc. 1993-1998). These causes could be directed not only against the 
validity of the ordination itself but also against the validity of the obliga
tions arising from sacred ordination (cf. cc. 211, 214, 1993, 199 4 § 2, 1997 
CJC/1917). In particular, such a process could examine the question of 
whether a person ordained under the pressure of severe fear, although val
idly ordained, lacked sufficient freedom to validly assume the obligations 

2. Cf. BENEDICT XIV, Instr. Eo quamvis, May 4, 1745, in CJC/1917 Fontes, I, 890-903. 
3. Cf. C. PARILLO, SRR Dec 20 (1928), pp. 348-349. 
4. Cf. cc. 277 § 1, 1087; cf. c. PARRILLO, SRR Dec 20 (1928), pp. 349, 355. 
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arising from the ordination, and did not, once the source of the fear was 
removed, at least tacitly assume those obligations by the continued exer
cise of the order received (cf. c. 214 CIC/1917). Competence in such mat
ters was divided between the SCHO and the SCDS (cf. c. 1993 § 1 CIC/ 
1917). The competent congregation was to determine whether the cause 
should be decided through a disciplinary or a judicial process. If the 
former was decided on, the cause would normally be instructed in the dio
cese and then decided by the decree of the congregation, if the latter, the 
cause would be tried judicially by the tribunal to which it was remitted by 
the congregation. 

In the first years after the CIC/19 17 there were at least two causes of 
the nullity of sacred ordination heard in a judicial manner, one judged in 
first instance by a diocesan tribunal and heard in appeal at the Roman 
Rota in 1922, 5 and one judged at the Rota in both instances in 1928;6 but 
the normal practice of the Holy See was to decide the causes in the disci
plinary manner. This was made quite clear in the Regulae Servandae 
issued in 1931 by the SCDS for the instruction of such causes by the dioce
san curia. 7 Apparently the practice of the Holy See remained very strict es
pecially in regard to the declaration of the nullity of ordination, and most 
causes were probably resolved by recommending to the Supreme Pontiff 
that the man be returned to the lay state and dispensed at least ad caute
lam from the obligations arising from the ordination.8 

In the 1967 reform of the Roman Curia, the SCDS was given exclu
sive jurisdiction over causes against sacred ordination (REU 57), being 
able to decide itself questions of validity ( of sacred ordination or the obli
gations) or to remit them to a competent tribunal. 

In the preparation of the CIC, most discussion about the process 
against sacred ordination concerned the validity of the obligations arising 
from sacred ordination. The "Coetus de Sacra Hierarchia" proposed in 
1967 that the prescriptions of cc. 1993-1998 CIC/19 17 be revised and sim
plified and that the grounds for the invalidity of the obligations be ex
panded to include: a) the lack of due liberty for any grave cause; and 
b) any incurable illness that would render the man incapable of assuming 
or fulfilling the obligations arising from ordination.9 In 19 80 the "Coetus de 

5. Cf. C. PRIOR, SRR Dec 13 (1922), pp. 263-272. 
6. Cf. C. JULLIEN, SRR Dec 20 (1928), pp. 1-13; C. PARRILLO, ibid., pp. 347-355. 
7. SCDS, Deer. Ut locurum ordinarii and Regulae servandae for the instruction on cases 

of nullity of sacred ordination in the diocese, June 9, 1931, AAS 23 (1931), pp. 457-492. 
8. Cf. E. COLAGIOVANNI, "De dispensatione a coelibatu sacerdotali juxta novas normas,"  in 

Monitor Ecclesiasticus, 106 (1981), pp. 230-231. 
9. Cf. Comm. 17 (1985), pp. 76-89, and the Schema canonum libri II. De Populo Dei 

(Vatican City 1977), c. 151; for an earlier proposal of this nature, cf. Acta et Documenta 
Concilio Oecumenico Vaticano II Apparando; Series II (Praeparatoria); Volumen II. Acta 
Pontificiae Commissionis Centralis Praeparatoriae Concilii Oecumenici Vaticani II, 
Pars IV (Vatican City 1968), pp. 408-409. 
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Populo Dei" decided to restrict the process to the question of the validity 
of ordination itself; the reason for the change is not clear and the report of 
the meeting shows some confusion between a judicial or administrative 
declaration of the invalidity of the obligations and a dispensation from 
those same obligations.10 In the 1981 Plenary Session of the Code Com
mission 2 Cardinals proposed that the object of the process be extended 
again to include the nullity of the obligations because of grave fear. After 
discussion of the matter, however, 38 of the 48 members present decided 
to retain the text proposed by the "Coetus de Populo Dei."11 

The first Schema on Procedures of 1976, 12 did not provide for any 
process against sacred ordination. In 1980, the "Coetus de Processibus" 
proposed new canons for a process against the validity of sacred ordina
tion itself to replace canons 1993-1998, CIC/1917,  carrying out the change 
proposed by the "Coetus de Populo Dei."13 These proposed canons were 
incorporated unchanged into the CIC as cc. 1708-1712. 

Thus the CIC does not provide for any process against the nullity of 
the obligations arising from sacred ordination. As long as the ordination 
has been validly received, the only solution for the cleric is to petition 
from the Holy Father a dispensation from those obligations ( cf. cc. 290,  3° 

y 291). A dispensation from celibacy is not to be considered as a "right 
which the Church must recognize as belonging to all of her priests with
out discrimination, "14 but the cleric "who should not have received ordi
nation, namely because there was not due consideration of his freedom or 
responsibility, " 15 seeks a dispensation not simply as a favor (cf. cc. 219 
and 1026). This is true especially when the invalidity of the obligations 
seems well-founded, according to the traditional canonical doctrine. 

The only legislative development since the CIC has been the 
Ap. Const. Pastor bonus, which in art. 68 reaffirmed the exclusive compe
tence of the CDWDS in this area, at least for the Latin Church (cf. art. 58 
§ 2). Since no new particular norms have been issued for such causes, 
the Regulae servandae of 1931 are still in use.16 However, it must be re
membered that : a) these norms must be adapted to the CIC; b) they are 

10. Cf. Comm. 14 (1982), pp. 84-87; and Schema Codicis Juris Canonici (Vatican City 
1980), c. 265. 
11 .  Cf. PCILT, Acta et Documenta Pontificiae Commissionis Codici Juris Canonici 

Recognoscendo: Congregatio Plenari a diebus 20-29 octobris 1981 habita (Vatican City 
1991), pp. 542-544; and c. 290,1° CIC 
12. Schema canonum de modo procedendi per tutela iurium seu de processibus (Vatican 

City 1976). 
13. Cf. Comm. 12 (1980), pp. 199-200, and Schema Codicis Juris Canonici (Vatican City 

1980), cc. 1664-1668. 
14. Cf. SCDF, Litt. circ. Per litteras, October 14, 1980, no. 3, in AAS 72 (1980), p. 1133. 
15. Ibid. , no. 5, p. 1 134. 
16. Cf. R. MELLI, "La Congregazione del Culto Divina e della disciplina dei Sacramenti," in 

P.A. B0NNET-C GULLO (Eds.), La Curia Romana nella Cost. Ap. Pastor bonus (Vatican City 
1990), p. 274. 
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primarily addressed to the situation in which the cleric himself is the peti
tioner, and c) they are also addressed to causes against the nullity of the 
obligations arising from ordination. The Congregation still has at its dis
posal the Special Commission for the handling of causes of the nullity of 
sacred ordination, established by pontifical rescript of December 2, 1929 .17 

17. Cf. Annuario Pontificio 1994 (Vatican City 1994), p. 1169. 
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Validitatem sacrae ordinationis ius habent accusandi sive 
ipse clericus sive Ordinarius, cui clericus subest vel in 
cuius dioecesi ordinatus est. 

The right to impugn the validity of sacred ordination is held by the cleric 
himself, or by the Ordinary to whom the cleric is subject, or by the Ordi
nary in whose diocese he was ordained. 

SOURCES: c. 199 4; SCDS Regulae, 9 iun. 1931, 3 (AAS 23 [1931] 458); 
SN can. 50 2 

CROSS REFERENCES: c. 290, 1 ° 

C OMMENTARY -------

Joseph Punderson 

The cleric himself has the right to accuse the nullity of his own ordi
nation since it is a question of his own status as a person in the church (see 
c. 1501), which he is entitled to choose freely (see cc. 219 and 10 26). Fur
thermore, the cleric would normally bring such a cause in order to vindi
cate his right to marry (see cc. 221 § 1 ;  1058 ; 1400 § 1,1°), by disproving the 
existence of an apparent impediment (see c. 1087 ). Such a cleric would 
most likely base his petition on some defect of intention on his own part. 

The ordinary, however, would bring such a petition because he sus
pects the invalidity of the ordination and does not want to re-ordain the 
cleric. His interest (see c. 1501) is founded in the need to protect the pub
lic good, especially from the invalid celebration of the sacraments. 

For the meaning of "ordinary" see canon 134 § 1, together with can
ons 620 and 734. Although this term includes some who exercise only vi
carious power, the libellus is better presented, if possible, by the diocesan 
bishop, provincial superior, etc., rather than by his vicar. The "ordinary to 
whom the cleric is subject" could be the ordinary of the diocese of incardi
nation, a major superior in some cases, or even the ordinary of the place 
of domicile, quasi-domicile, or actual residence (cf. c. 107). This is true, 
for example, in the case of a dispensed or dismissed religious cleric who 
has not been incardinated in a diocese (cf. cc. 693 y 701). 

The question has been raised whether the promoter of justice could 
present a libellus when the nullity of the ordination is public, by analogy 
with c. 1674, 2° (cf. c. 1971 § 1, 2° CJC/19 17 ). 1 However, canon 1708 

1. Regarding the C/C/1917, cf., e.g., F. CAPPELLO, Summa iuris canonici, III (Rome 1955), 
pp. 392-393; regarding the CIC, cf. L. DEL AMO, commentary on c. 1708, in Pamplona Com. 
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expressly limits this right to the cleric himself and the ordinary, and this is 
appropriate both because of the serious nature of the cause and because 
the libellus is to be presented to the Holy See, not the diocesan tribunal. 
The promoter of justice, however, can denounce the matter to the ordi
nary for his action and if the ordinary is unable or unwilling to act, the 
promoter of justice can even make a denunciation to the competent con
gregation. 

Although the sacred orders are episcopate, presbyterate and diacon
ate (see c. 1009 § 1), it is usually a priest (presbyter) whose ordination is 
called into question through this process. A deacon would be less likely to 
use this process since he could obtain a dispensation from the obligations 
arising from sacred ordination for a less serious reason than a priest (see 
c. 290,  3°). An ordinary would be less likely to institute such an action 
against a deacon since the public good would suffer far more harm from 
the actions of a priest whose ordination is invalid than from an invalidly 
ordained deacon. The use of this process for a bishop is theoretically pos
sible but in practice not admitted. 
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§ 1. Libellus mitti debet ad competentem Congregatio
nem, quae decernet utrum causa ab ipsa Curiae Ro
manae Congregatione an a tribunali ab ea designato 
sit agenda. 

§ 2.  Misso libello, clericus ordines exercere ipso iure ve
tatur. 

§ 1. The petition must be sent to the competent Congregation, which will 
decide whether the case is to be determined by that Congregation of 
the Roman Curia, or by a tribunal designated by it. 

§ 2. Once the petition has been sent, the cleric is by the law itself forbid
den to exercise orders. 

SOURCES: § 1: c 1993 § 1; C0ETUS S.R.E. CARD., Resp. II, 13 et 27 nov. 
1922 (AAS 15 [1923 ] 39 ); SCDS Regulae, 9 iun. 1931, 1, 2, 4, 6 
(AAS 23 [1931] 458-459 ); SN can. 501 § 1; REU 57 
§ 2 :  c. 1997 ; SN can. 505 

CROSS REFERENCES: 

COMMENTARY -------
Joseph Punderson 

1. The competent congregation for the Latin Church is the CDWDS 
(PB 68). The Regulae Servandae of 1931 1 state that the petition: a) should 
be addressed directly to the Holy Father; b) give a full and exact account 
of the facts and state all the reasons that may support the petition; c) must 
be dated with the day, month and year and bear the name of the diocese of 
origin or of that where the petitioner is actually staying (no. 4 § 1). Fur
thermore, the Regulae servandae recommend that the petitioner submit 
his petition through his proper ordinary (no. 4 § 3), that is, of the diocese 
to which the cleric belongs or, in the case of a dismissed religious, the dio
cese of origin or domicile (no. 5), N.B. The Regulae servandae are drawn 
up to guide local ordinaries in the instruction of such cases. Normally a 
member of a clerical institute of pontifical right or a clerical society of ap
ostolic life of pontifical right should submit the libellus through his major 
superior (see 134 § 1, 620, 734). 

1. SCDS, Deer. Ut locurum ordinarii and Regulae servandae for the instruction on cases 
of nullity of sacred ordination in the diocese, June 9, 1931, AAS 23 (1931), pp. 457-492. 
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The Congregation will ask the ordinary to conduct a preliminary ex
trajudicial investigation in order to determine whether or not the cause 
has a probable foundation (Regulae servandae 6). If the petition lacks 
even afumus bani iuris, the Congregation will reject it. The petitioner, 
within ten useful days of receiving the decree of rejection, can ask the 
Congregation to revoke (or emend) the decision.2 Furthermore, if the peti
tioner alleges a violation of the law in procedendo vel in decernendo, he 
can, within thirty useful days, have recourse to the Apostolic Signatura 
against the decree of rejection.3 In any case, by analogy with c. 1505 § 3, it 
seems that if the libellus was rejected for defects that can be corrected, 
the cleric can submit a new libellus. 

If the Congregation accepts the libellus it will determine whether it 
will decide the matter itself through an administrative process, or whether 
it will designate an ordinary tribunal to decide the matter through a judi
cial process. 

The ordinary practice of the Congregation is to decide the matter it
self in the administrative manner, after delegating an ordinary to form a 
special tribunal to instruct the cause in the diocese.4 However, for particu
lar reasons the Congregation will on occasion instruct a cause entirely it
self. 5 The procedure to be followed in the diocesan curia, as described in 
the Regulae servandae, follows a judicial model, with a judge instructor 
(the ordinary or his subdelegate), a defender of sacred ordination and a 
notary (nos. 7-29 ). At the end of the instruction, however, the judge in
structor (in the CIC called an auditor in c. 1428) gives his sentencia (more 
properly a votum), about the merits of the cause, giving his reasons both 
in law and in fact (no. 70 § 2). This votum does not have the force of a ju
dicial sentence but is to be sent to the Congregation, together with the 
acts of the cause and process, as well as the votum of the ordinary if he 
did not himself act as judge instructor (no. 70 §§  2 and 4). The Congrega
tion then makes the final decision in an administrative manner according 
to its own procedures. 

If the Congregation decides by administrative decree that the ordina
tion received is invalid, it has been juridically established that the man is 
not a cleric (see c. 290, 1 °), and has neither the rights nor the obligations 
of the clerical state (see c. 292). As indicated in c. 29 1 ,  no dispensation 
from celibacy is required in this case for the man to contract a valid mar
riage since the putative source of the impediment (see c. 1087 ) has been 
declared null. The juridic effects of such a decision are discussed in 
greater detail in the commentary on c. 1712. 

2. RGCR, 134 § 2, 135 § 1 
3. Ibid., 135 § 2, 136 § 4, PB 123 § 1. 
4. Cf. L'Attivita della Santa Sede 1986 (Vatican City 1987), p. 1102. 
5. Cf. L'Attivita della Santa Sede 1988 (Vatican City 1989), p. 1 132. 
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If the Congregation decides that the nullity of the ordination has not 
been proven, it would then decide whether or not to recommend to the 
Holy Father a dispensation from the obligations of sacred ordination, ac
cording to its competence.6 

2. Canon 1997, CJC/19 17, stated that the cleric should be prohibited 
to exercise orders ad cautelam but now this prohibition is imposed ipso 
iure for the public good since the validity of some of the sacraments cele
brated would be in question. Certainly if the cleric himself believes that 
the orders are invalid he is bound in conscience not to exercise them, 
even before he submits a libellus. If the libellus has been presented by the 
ordinary rather than by the cleric, this fact and the consequent vetitum 
should be communicated to the cleric. In practice, even before a libellus is 
submitted, the ordinary should forbid by precept (see c. 49 ) the exercise 
of orders ad cautelam as soon as he has any founded suspicion that the 
ordination might be invalid. In such a case, as in the case of the prohibi
tion by the law itself, the ordinary can enforce the prohibition with the 
threat of a penalty (see c. 1319 ). 

6. Cf. "Carta del Cardenal Secretario de Estado," February 8, 1989, in Noti ti ae 25 (1989), 
p. 485. 
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Si Congregatio causam ad tribunal remiserit, serventur, 
nisi rei natura obstet, canones de iudiciis in genere et de 
iudicio contentioso ordinario, salvis praescriptis huius ti
tuli. 

If the Congregation remits the case to a tribunal, the canons concerning 
trials in general and the ordinary contentious trial are to be observed, un
less the nature of the matter requires otherwise and without prejudice to 
the provisions of this title. 

SOURCES: cc. 1993 § 2, 199 5; SCDS Regulae, 9 iun. 1931, 7-70 (AAS 23 
[1931] 459 --472); SN cann. 501 § 2, 503 

CROSS REFERENCES: c. 169 1 

COMMENTARY ------
Joseph Punderson 

1 .  The designated tribunal 

If the Congregation remits the cause to a designated tribunal, the 
cause is to be tried and decided by an exercise of judicial power. Without 
this action of the Congregation, an ordinary tribunal is absolutely incom
petent by reason of the matter. Under the CJC/1917 (c. 1993 § 2), the Con
gregation was to commit the cause to the tribunal of the cleric's proper 
diocese at the time of ordination or, in a cause of an alleged defect in the 
rite, the diocese in which the cleric was ordained. In the present law the 
Congregation enjoys more freedom to select the tribunal, although the tri
bunals specified by the prior law would in most cases be the most appro
priate. From the text of cc. 1709 and 1710 , which speak of remitting a 
cause to a designated tribunal, it is clear that the Congregation does not 
delegate the tribunal to try the cause ( as it delegates a bishop to instruct a 
cause in the administrative process), but commits the cause for trial to 
the tribunal, as is explicitly stated in regard to the Roman Rota (see 
c. 1444 § 2). In fact, the Congregation per se does not enjoy judicial power 
and so cannot form a delegated tribunal to hear a cause in a judicial man
ner. If the cause is committed to a diocesan tribunal, appeal can be made 
to the normal appellate tribunal (see c. 1438) or the Roman Rota (see 
c. 1444 § 1, 1 °). When the cause is committed to the Roman Rota in first in
stance, it is to be tried in second and further instance by that same Apos
tolic Tribunal (see c. 1444 § 2). 
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2. The process that must be followed 

c. 1710 

It is clear that this is a contentious cause (see c. 1425 § 1,1°), not a 
criminal cause, even when it is brought by the ordinary against the will of 
the cleric. Canon 1710 is not as specific as the parallel c. 169 1 regarding 
matrimonial causes but, by specifying that the tribunal is to follow the 
norms for the ordinary contentious process (Liber VII, pt. II, secc. I) the 
canon excludes the use of the oral contentious process (sec. II; see 
c. 1656). Furthermore there is no doubt that the tribunal is to follow the 
norms for causes of the status of persons and for causes regarding the 
public good. 

The special norms for causes involving the status of persons provide 
that actio in such a cause is never extinguished by prescription (see 
c. 1492 § 1), that such a cause never becomes res iudicata (see c. 1643), 
that a nova causae propositio can be sought at any time for new and grave 
proofs or arguments (see c. 1644 § 1). They provide also that the Apostolic 
Signatura hears recourses against a decision by which the Roman Rota 
has refused to admit such a cause to a new examination (see PB 122, 2°). 

Among the norms regarding the public good are cc. 1430 and 1431 § 1 
concerning the promoter of justice. Since the CIC does not specifically re
quire the participation of the promoter of justice in all such causes ( as it 
does for causes of separation, see c. 1696), it is up to the ordinary, or the 
judge, to decide whether or not the participation of the promoter of jus
tice is required.1 

Other relevant norms concerning causes involving the public good 
include: 

- c. 1452 § 1: once the cause has been legitimately introduced, the 
judge can and must proceed ex officio; 

- c. 1481 § 3 :  the judge must ex officio appoint a defender for a 
party who lacks one; 

- c. 1532 : the judge is to administer an oath to the party; 

- c. 1536 § 2 :  concerning the probative force to be given to the judi-
cial confession or judicial declaration of the party (and here c. 1679 
should be applied as well); 

- c. 159 8  § 1: the judge may exclude some act from publication in 
order to avoid very serious evils, provided that the right of defense re
mains intact. 

Canon 1425 § 1, 1 ° explicitly requires that such a cause be judged by 
three judges, and the bishop could entrust the cause to five judges (see 
c. 1425 § 2). Even though an exception is permitted by c. 1425 § 4, it is 

1. Cf. c. PALESTRO, April 28, 1993, in Monitor Ecclesiasticus 118 (1993), pp. 408-417. 
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unlikely that such a cause would be entrusted to a tribunal that has only a 
single judge available. Since c. 483 § 2 prescribes that the notary be a 
priest in causes in which the reputation of priest could be called into 
question, a fortiori it seems proper that all the judges in the cause be 
priests. Furthermore, given the sensitive nature of the case, the judges 
would be obliged by office to secrecy (see c. 1455 § 1), and it would be ap
propriate that an oath of secrecy be imposed on all others involved in the 
cause (c. 1455 § 3 ;  cf. Regulae servandae,2 11, 15 § 3, 37 ). 

Even though the specific reference of c. 199 5, CIC/19 17, to the matri
monial process has been dropped, several of the specific prescriptions of 
the process for the nullity of marriage are still appropriate in causes of the 
nullity of sacred ordination, such as c. 1679 (already mentioned) and 
c. 1680 on the use of an expert, if it is asserted that the person lacked the 
use of reason. 

If a sentence is issued in favor of the ordination, the aggrieved cleric 
can appeal according to the norm of law, and likewise, the defender of the 
bond if the sentence is in favor of the invalidity of ordination. Due to the 
evident lack of grievance (gravamen), the defender of the bond can never 
appeal against a sentence in favor of the ordination nor the cleric against a 
sentence of invalidity, if he wants to obtain such a declaration. 

It should be noted that, although the defender of the bond has the 
right to appeal against a sentence in favor of the invalidity of ordination, 
he has no obligation to do so (see c. 1711 with cc. 1628 and 1683, § 1). If 
he should not propose an appeal against such a sentence, the cleric who 
wants the declaration of the nullity of ordination, and therefore cannot 
propose an appeal in the proper sense, would have the right to insist that 
the cause be heard by the tribunal of appeal, since a single decision in 
favor of the nullity of ordination cannot be executed unless it is confirmed 
in a higher instance (see c. 1712). It would appear logical, also by a partial 
analogy with c. 1682 § 1, that in such a case the sentence and the acts of 
the trial should be transmitted ex officio to the tribunal of appeal. 

2. SCDS, Deer. Ut locorum ordinarii and Regulae servandae for the instruction on cases 
of nullity of sacred ordination in the diocese, June 9, 1931, in AAS 23 (1931), pp. 457-492. 
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In his causis defensor vinculi iisdem gaudet iuribus iis
demque tenetur officiis, quibus defensor vinculi matri
monialis. 

In these cases the defender of the bond has the same rights and is bound 
by the same duties as the defender of the bond of marriage. 

SOURCES: c. 1996; SCDS Regulae, 9 iun.1931, 18-20 (AAS 23 [1931] 
462); SN can. 504 

CROSS REFERENCES: cc. 1432-1436, 1447 , 1448 § 2 ,  1449 § 4, 1451 § 1, 
1533 , 1561 , 1603 § 3, 1606, 1626 § 1, 1628, 1636 
§ 2 ,  1678 § 1 

C OMMENTARY ------

Joseph Punderson 

It must be remembered that the office of def ender of the bond is to 
def end the bond of sacred ordination as well as the bond of matrimony 
(see c. 1432). In each case this minister acts for the public good in defend
ing a sacred reality that enjoys the favor of the law (see c. 124 § 2 ;  Regulae 
servandae, 1 46 § 2 ,  62 § 1), proposing and expounding all that can reason
ably be argued in favor of the bond of sacred ordination. 

In the observations on the 1980 Schema, one member of the commis
sion wanted to require that in a cause against sacred ordination the de
f ender be a priest, or in the cause of a deacon, at least a deacon since it 
was "not expedient" that in such a cause a layperson (laicus) act in this 
capacity. The consultors did not agree since the "dignity of sacred ordina
tion was not being called into question. "2 However, as with the judges, it is 
more appropriate that the defender be a priest by analogy with c. 483 § 2.3 

1. SCDS, Deer. Ut locorum ordinarii and Regulae servandae for the instruction on cases 
of nullity of sacred ordination in the diocese, June 9, 1931, in AAS 23 (1931), pp. 457-492. 

2. Cf. Comm. 16 (1984), p. 77. 
3. Cf. Decision of the Apostolic Signatura, June 11, 1968, in Apollinaris, 43 (1970), 

pp. 454-456, in the context of the former legislation. 
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1712 

Bk. VII. Pt. III. Certain Special Processes PUNDERSON 

Post secundam sententiam, quae nullitatem sacrae ordi
nationis confirmavit, clericus omnia iura statui clericali 
propria amittit et ab omnibus obligationibus liberatur. 

After a second judgement confirming the nullity of the sacred ordination, 
the cleric loses all rights proper to the clerical state and is freed from all 
its obligations. 

SOURCES: c. 1998; SN can. 506 

CROSS REFERENCES: cc. 290,1°, 29 1, 292 ,  1643 , 1644, 1684 § 1 

COMMENTARY -------

Joseph Punderson 

When this canon was proposed to the "Coetus de Processibus" in 
1980 , one consultor objected that it was incorrect to speak of the loss of 
rights that the cleric never enjoyed and the liberation from obligations to 
which he was never bound. The other consultors, however, maintained 
that the wording was correct, since such a person truly had enjoyed the 
status of cleric, although from a putative title.1 

Properly speaking, the effect of the two conforming judicial sen
tences, as of the administrative decree of the competent congregation, is 
to establish juridically that the basis for the clerical state (see c. 266 § 1), 
never existed and therefore the subject has neither the rights nor the obli
gations of the clerical state. However, one cannot deny that before this 
moment, that is, as long as the ordination was presumed to be valid, the 
man was considered a cleric and was afforded the rights of that state and 
expected to fulfill its obligations. In this sense he now loses the clerical 
state and its rights and is freed from its obligations (see cc. 290 ,  1 ° and 
292). Nonetheless, although it would not have been licit for him to con
tract marriage (see c. 277 § 1), if he had somehow contracted marriage ac
cording to the canonical form before his freedom from the impediment of 
sacred orders (see c. 1087 ) had been legitimately demonstrated (see 
c. 1066), the marriage would still be considered valid (an analogy is found 
in c. 1085 § 2). A fortiori, after the declaration of the nullity of ordination, 
no dispensation from the obligation of celibacy is needed, and this is the 
meaning of the phrase praeter casus de quibus in c. 290 ,  no. 1 in c. 291. It 

1 .  Cf. Comm. 12 (1980), pp. 199-200. 
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should be noted that the basis for the matrimonial impediment is not the 
clerical state but sacred ordination itself. 

The provisions of cc. 1682 § 2 y 1684 § 1, by which a sentence in 
favor of the nullity of marriage can be confirmed by decree, cannot be ap
plied by analogy to this case, in which two conforming sentences are ex
plicitly required. 

As in the case of two conforming decisions declaring the nullity of 
marriage, the judicial vicar should notify the local ordinary of the place of 
baptism so that the pertinent information could be entered in the baptis
mal record (see cc. 1685, 1054, 535 § 2). The ordinary of the place of ordi
nation should also be notified so that information can be recorded in the 
book of ordinations (see c. 1053 § 1). 

Furthermore, should the process reveal a grave difficulty in the man 
that would impede a valid marriage, a vetitum against a possible marriage 
could be imposed by the ordinary (cf. c. 1077 § 1), and (by analogy with 
cc. 1684 § 1 and 1685) by the judge. 
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TITULUS III 

De modis evitandi iudicia 

TITLE III 

Ways of Avoiding Trials 

------- INTRODUCTION ------

Raf ael Rodriguez-Ocana 

1. The notion of conflict or litigation belongs largely to the proce
dural sphere, to the extent that the object of the process is fundamentally 
the litis, the conflict between the parties. In contrast, a more modern con
ception of procedural law maintains that the essential point of the pro
cess, that which explains in its entirety the series of acts leading toward 
the attainment of the judicial solution, is the claim. This change of orienta
tion is important for the matter this title of the CIC regulates. 

In effect, when the legislator proceeds to equip the canonical ar
rangement with juridical instruments that serve to avoid trials, he does so 
from a positive point of view, one that is not deprecatory of the procedural 
institutions that imply nothing negative toward possible controversies 
that have risen among the faithful. On the contrary, what the legislator 
seeks to do is to avoid these controversies, and the first step to accom
plish this is not necessarily the lawsuit, but other alternatives -reconcili
ation or arbitration-that, different from the lawsuit, limit the solution of 
the juridical differences to the consensual and the private sphere. Overall, 
what it aims at is the resolution of the opposing positions, brought to light 
at the outset of the conflict, without prejudice to justice, and without hav
ing to extend into the domain of public law. The implication is that the res
olution would otherwise depend upon the jurisdictional bodies of the 
Church and the complex activity of thejus cogens, which those bodies de
velop for the resolving of litigations. Moreover, this course implies public
ity and time until one arrives at a solution-whether one likes it or not. 

At least this orientation seems to be adopted by c. 1446 , at the begin
ning of the title "The Discipline to be observed in Tribunals, " which means 
that the norm is applicable to whatever judicial procedure is being carried 
out. Canon 1446 § 1 contains a moral recommendation directed both to 
the faithful and to the bishops. Insofar as is possible, it asks them to avoid 
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lawsuits with diligence, without prejudice to justice. It also asks them to 
arrive at a peaceful settlement quam primum. Thus, the recommendation 
possesses a certain urgency, since it implicitly requests that they should 
work out the necessary means of converting a conflict into a peaceful situ
ation. It even points out to the judge the opportunity of offering appropri
ate solutions, among which are the possibility of approaching persons 
who exercise the office of mediators ( cf. c. 1446 § 2), and, if we are con
fronted with personal rights, the compromise or judgment by arbitration 
(cf. c. 1446 § 3), immediately afterwards, referring to the canons con
tained in the present title. 

2. Following the apostolic injunction, adopted afterwards by the Fa
thers, and to avoid lawsuits and the strepitus iudicii, the Ius decretalium 
regulated in detail the ways of avoiding lawsuits, bearing in mind the pre
vailing discipline in Roman law.1 Afterwards, the CIC/1917 gathered in 
Title XVIII the ways to prevent "the contentious lawsuit." It was the first of 
the titles of part I, section II ("The special norms to be observed in certain 
and determined judgments") of the section De processibus. The regula
tion, although included under the same title, was divided into two chap
ters: the first dedicated to settlement (cc. 1925-1928), and the second to 
compromise through arbitration (cc. 1929 -1932). Within that same section 
were also found the regulatory norms of the "criminal trial" (title XIX), 
marriage cases (title XX), and cases against sacred ordination (title XXI). 
This method of classification was criticized by learned teaching. 2 

The CIC, relative to its systematization, is beholden to the CIC/1917 , 
since, under the heading "Certain special trials, "  it contains three distinct 
titles: marriage trials (title I), cases for declaring the nullity of sacred ordi
nation (title II) and the ways of preventing lawsuits (title III). It separated 
the penal process from the group, to which part IV of book VII was com
pletely devoted. It is also necessary to point out that, while they presented 
a different treatment for settlement and for compromise through arbitra
tion in eight canons in the 1917 Code, the CIC now chooses to have a com
bined treatment of both figures in four canons. 

The systematic-comparative description leads to the following con
clusions. 

a) For the first time in the organization of the Code, matrimonial tri
als for nullity are clearly distinguished from penal trials, so that the Code 
advances one more step in its separate treatment of the marriage trial. Ac
tually, it is well-known that a strict relationship existed between both 
types of processes -and even continues now in some aspects-, due to 

1. Cf. A. JULIEN, "Evolutio historica cornpromissi in arbitros in iure canonico," in 
Apollinari s 10 (1937), pp. 205-206; L. DE LUCA, La transazione nel diritto canonico. 
Contributo alla dottrina canonistica dei contratti (Rome 1942), pp. 15ff; P.A. o'AVACK, 
"Arbitrato," in Enciclopedia del Diritto, II (Milan 1958), pp. 958-959. 

2. Cf. L. DE LUCA, La  transazione nell diritto . . .  , cit., pp. 219-220. 
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the fact that the Church took as a basis for creating the marriage process 
the figure of the Roman criminal case.3 Its precision is of interest in con
firming the contentious nature of declarative trials of marriage nullity. 

b) The canonical legislator continues to present ways of avoiding 
lawsuits under one heading ("Certain special procedures") which do not 
fit with the negotiable nature of settlement or compromise through arbi
tration. It is obvious that neither of these ways can be qualified as a spe
cial process, because both are contracts between the parties. In addition, 
although the judge might intervene in some types of settlement, this does 
not imply that we are before a special process the purpose of which is to 
avoid trial. To this it must be added, in the two special processes which 
that same rubric presents (marriage and sacred orders), the possibility of 
resolving the conflict through settlement or through compromise ( cf. 
c. 1715 § 1) is forbidden. 

c) One can add that the CIC lacks a unified treatment of the different 
ways that legitimately terminate a process that has already begun or 
which is about to begin. All those processes have the same purpose: to 
avoid or end the controversies that are on the verge of litigation. Some are 
of a negotiating nature, while others are more procedurally oriented. The 
first are efficacious before beginning the litigation, and, once the litigation 
has been started, the second are. To sum up, I am referring to conciliation 
(cc. 1446, 1659 and 1676), settlement and compromises through arbitra
tion (cc. 1713-17 16), on one hand; and, on the other hand, I am referring 
to the definitive crisis of the process, which the tone of c. 1517, in its gen
erality, authorizes to form a part of the "other ways established through 
the law" to put an end to the instance, that it is to say, to the process. 

Among the decisive moments of the process, we find the following in 
the CIC: Expiration through the lack of procedural initiative (cc. 1520-
1523); the waiving of a right, given the name by the CIC as the renuncia
tion of the instance ( cc. 1524, 1525); and the renunciation of the action, 
mentioned by c. 1485, to prescribe the need of a special mandate so that 
the promoter of justice can request it. 

Therefore, a process will be able to be cut short by recurring to rec
onciliation ( even in cases of marriage nullity, in accordance with cc. 1676 
and 1695), by the contract of settlement in its different and legitimate cate
gories, or by mutual agreement to have recourse to arbitration. However, 
the parties can also bring about its expiration, or they can renounce it -
this applies only to the petitioner both as to the instance and to the legal 
action. The overall result in all of those cases is the purpose of the process. 

Consequently, the systematic option chosen by the CIC - inherited 
from the imperfections of what was adopted from the CIC/1917- does 
not appear adequate from a viewpoint of technical procedure. It would 

3. Cf. A. ESMEIN, Le mariage en droit canonique (Paris 1891), p. 405. 
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have been more suitable to combine the regulation of the nature of the 
three ways to negotiate the avoidance of lawsuits (reconciliation, settle
ment and compromise through arbitration), and to put that regulation 
under the heading "The Discipline to be observed in Tribunals," since it is 
there that we meet the exhortation to avoid conflicts among the people of 
God. In addition, given that the phenomena of the definitive crisis of the 
process seeks the same objective, there should have been a reference to 
the canons that regulate them, since they do not allow opportune means 
to reach a reasonable solution to the controversy by common accord. 

3. In the CCEO, the presentation of the ways of avoiding lawsuits, 
though without being very satisfactory, is more in accord with the ideas 
mentioned above. Indeed, the regulation of the settlement and of the com
promise through arbitration is situated within the title XXIV, De iudiciis 
in genere in the last chapter, De modis evitandi iudicia. Therefore, their 
consideration as special processes disappears. However, it lacks a ref er
ence to conciliation and the phenomena of the definitive crucial moment 
of the process. As a general requirement, conciliation is taken up in 
c. 1103 in the CCEO, the equivalent to c. 1446 of the CIC. The phenomena 
of crisis are regulated in cc. 1199 -1206 of the CCEO, with the exception of 
the renunciation of the action, which is merely mentioned in c. 1143 of the 
CCEO. Thus, both Codes are very similar under these aspects. 

Finally, it is appropriate to point out that the concrete regulation of 
the settlement and of compromise is distinct in the two Codes. While the 
CIC dedicates four canons to the matter, and the entire regulation is 
strongly influenced by the principle of the autonomy of the parties (see 
the commentary for c. 1714), the CCEO consigns the regulation of the set
tlement to civil law ( c. 1164 CCEO) and to write a system of norms for the 
compromise through arbitration in separate articles (cc. 1168-1184, 
CCEO). 

4. The comparison between both Codes supports the idea that, in the 
Latin Code, the legislator refrains from regulating the methods of avoiding 
lawsuits, especially referring to arbitration, being content to defer this 
matter to the principle of the autonomy of the parties, and in its absence 
to the law of the bishops' conference, or to the civil law. This idea perhaps 
has played an important part in the basis of the bishops' conferences (see 
the commentaries to the Canons of the present title), but only one confer
ence has regulated through law the reference to arbitration, and the oth
ers which refer to this theme -only a total of nine- decided either not to 
issue any norms or to "canonize" the civil law. 

Therefore, this state of the question presents an arid landscape inso
far as the canonical regulation about avoiding lawsuits is concerned. That 
means that, of the three forms foreseen by c. 1714, there are in fact only 
two that are operative. These are embodied in the norms provided by the 
parties and provided in the civil law, because only one bishops' confer
ence has produced a particular law corresponding to the situation. Was 
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this the result or the objective sought by the legislator for the Latin Code? 
The answer to that question, from one point of view of the political legisla
tor, cannot be other than negative. It is certain that there are some un
derutilized canonical institutions in relation to ecclesiastical juridical 
relationships, despite the call that the legislator makes for the avoidance 
of litigation in the church. One reason for the neglect of this practice is the 
lack of attention that particular legislators have given to the ways of 
avoiding lawsuits. Ironically, such a lack of attention precisely in the 
places where they must develop their efficacy is logical since it can be in
terpreted as an almost generalized non-application in the ecclesiastical tri
bunals. 

There are two implications stemming from the internal compatibility 
of the distinct canons of the CIC. On the one hand, immediate attention is 
taken so as "to avoid lawsuits in so far as possible among the People of 
God and so that they settle peacefully as soon as possible" (c. 1446 § 1). 
On the other hand, painstaking attention should be given to the methods 
of carrying out that objective (cf. c. 1446 § 3). Therefore, the notion that 
maintains that, in the Latin Code, the legislator does not intend to give di
rection as to the manner of avoiding lawsuits is not capable of being sus
tained. That is so if one keeps in mind the implications of the internal 
compatibility of the canonical system. 

In fact, among the distinct choices in the CIC that were presented, 
the legislator has favored those most inclined by nature to help avoid liti
gations in the church. We can qualify that interpretation as technically 
correct if one keeps in mind that we are facing subjects the juridical regu
lation of which is different and depends upon the juridical area -Anglo
Saxon, Latin, etc.- within which that regulation pertains. Conscious of 
this diversity, the CIC makes a choice on behalf of the interested parties, 
the bishops' conference or the civil law, so they may establish norms to be 
observed in their settlements. 

With that regulation, the first place goes to the principle of auton
omy, which is logical because the parties are the ones who must come to 
an agreement to settle their disagreements peacefully. There is also the 
corresponding mandate that is given -in this case to the bishops' confer
ences- so that their particular Law might regulate in detail the different 
agreements. This law is to be constructed in such a form that the parties 
may find in it a canonical guide for everything the conferences have hith
erto not begun to issue norms. Consequently, it is important that bishops' 
conferences exercise this function, in remembering that there exists a real 
danger that the systematic recourse to that which the civil law has estab
lished in these cases can be converted into a means to evade canonical 
questions which legitimately pertain to the competence of the Church, so 
that these questions can be brought into the bounds of the civil jurisdic
tion. This procedure is possible because the civil procedures have been 
followed which have been derived from their "canonization." 
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Finally, if one wants this topic to work effectively in the center of ec
clesial society, to help toward the settlement of conflicts and be imbued 
with the spirit of the Gospel (Mt. 18:15-16), the bishops' conferences 
ought to give the methods to avoid litigations in the Church the attention 
which they deserve, and proceed to produce a detailed regulation, in ac
cordance with the mandate of the universal legislator. 
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1713 

Bk. VII. Pt. III. Certain Special Processes RODRIGUEZ-OCANA 

Ad evitandas iudiciales contentiones transactio seu re
conciliatio utiliter adhibetur, aut controversia iudicio 
unius vel plurium arbitrorum committi potest. 

In order to avoid judicial disputes, settlement or reconciliation can profit
ably be adopted, or the controversy can be submitted to the judgement of 
one or more arbiters. 

SOURCES: cc. 1925, 1929 ; SN cann. 9 4, 9 8  

CROSS REFERENCES: cc. 1400 § 1, 1401, 1446, 1714, 1715 

COMMENTARY ------

Rafael Rodriguez-Ocana 

1. Preliminary questions 

Before analyzing each one of the methods for avoiding judicial con
tentions contained in c. 1713, one must treat two questions that the word
ing of the norm presents. 

a) The first question relates to the meaning of the phrase judicial 
contentions, or, according to the Spanish translation, "judicial litigations." 
"Judicial controversies" would have been preferable because the term "lit
igations," from litis, is sufficiently expressive in reference to the process. 
Judicial contentions refers to the controversies which, having been en
gendered in the world of juridical relationships within the Church, can 
eventually extend to the canonical trial, and therefore be susceptible of 
judgment by the tribunals of justice. Given that the canon does not specify 
anything more -the canons that follow will, of course, do so- the possi
ble controversies, if they are qualified as judicial, must: 

- be contained within the suppositions of fact of c. 1400 § 1, the 
first of book VII, which indicates what is "the activity which is deemed 
contentious in the canonical forum, resembling that which is derived from 
the punitive function." 1 Therefore, controversies that have arisen within 
the administrative structure are exempt and cannot be brought to the 
administrative tribunals. It is necessary to point out that if a determined 

1 .  C. DE DIEGO-LORA, commentary on c.  1400, in CIC Pamplona. 
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controversy is not susceptible to being the object of a lawsuit, it cannot be 
resolved through a settlement or a compromise as ways of avoiding trials. 

- pertain only to the jurisdictional scope of the church, which is cir
cumscribed within its external boundaries by c. 1401. Every matter that 
concerns itself with questions different from those indicated in c. 1401 re
mains outside of the field of canonical settlement and canonical compro
mise through arbitration. Therefore, its proper place is civil law. In short, 
judicial contentions must deal with a canonical matter, a matter submit
ted to ecclesiastical jurisdiction. 

The scope of their ability to implement these methods of settling ca
nonical disputes is further reduced, since the legislator will be opposed to 
the settlement and the compromise of rights that pertain to the public ec
clesiastical interest (see commentary on c. 1715). 

b) The second question is whether the methods that c. 17 13 pre
scribes for the extrajudicial resolution of canonical litigation are two or 
three. In principle, it is clear that the commitment to arbitration is one of 
those methods: aut controversia iudcio unius vel plurium arbitrorum 
committi potest. However, when the canon says that it is useful to use 
"settlement or reconciliation," a doubt arises as to whether it is referring 
to two distinct negotiable types -settlement and the reconciliation- or 
whether settlement and reconciliation are identical. Any inclination to
ward one understanding or the other depends upon the stress one gives to 
the conjunction or in the canon. If we are facing a disjunctive conjunction, 
settlement and reconciliation are two different methods; if its meaning is 
declarative or explicative, both are the same thing. 

Learned teaching has not approached the topic quite so directly. As 
long as there are authors who, without more considerations, sustain the 
identity between reconciliatio and the conciliation prior to the process, 
intended to help the parties to reach an agreement, 2 the implication is that 
c. 1713 has drawn up three separate figures -settlement, reconciliation or 
conciliation and compromise. Either these authors do not distinguish or 
connect them,3 or, they fail to relate the methods prescribed in it with 
c. 1446 , which expressly treats conciliation.4 

The question has a certain importance since it refers to the concept 
of settlement, which would leave off being tied to its classical and strict 
idea -such as has been maintained since the Prima Compilatio Antiqua, 

2. L. MADERO, commentary on c. 1713, in CIC Pamplona. 
3. Cf. G.P. VALSECCHI, "I processi," in La normativa del nuovo Cadice, 2nd ed. (Brescia 

1985), p. 398. 
4. Cf. Z. GROCHOLEWSKI, commentaries on tit. III: "I modi per evitare i giudizi, y al c. 1713," 

in Commento al Cadice di Diri tto Canonico (Rome 1985), pp. 980-981 ;  J.L. ACEBAL, 
commentary on c. 1713, in CIC Salamanca; L. CHIAPPETTA, commentaries to cc. 1713-1716, 
in Jl Cadice di Diritto Canonico. Commento giuridico pastorate, II (Naplesl988), p. 767. 
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where we meet for the first time a title De transactionibus5- to pass to a 
broader concept, which would contain distinct formulas involving recon
ciliation between the parties. 

On the other hand, the relationship between the methods selected by 
c. 1713 and the conciliation does not make itself obvious. The reason is 
that, through the intervention of the judge before the parties, in accord 
with what is prescribed by c. 1446, he can, in the act of conciliation, arrive 
at an agreement between the different sides which, when made formal, 
terminates as a contract of settlement, thus putting an end to the conflict. 
Consequently, once the judge takes note of the question, the conciliation 
is presented as the first act in the procedural order. When possible, the at
tempt is made here to reconcile the parties and to find adequate methods 
( depending upon the nature of the object in litigation) to arrive at a peace
ful agreement without any need to go to court. In principle, the judge plays 
an active role in finding an equitable solution, suggesting even recourse to 
third parties as mediators between the parties. 6 The juridical formaliza
tion that can acquire a finalized accord stems from the choice of one of 
the methods foreseen as preventing litigations, to produce one of the deci
sive moments that terminate the trial, if it has already started. Concilia
tion, as such a procedural act, is regulated by canons 1446 (the general 
norm relative to every class of trials), 1659 (conciliation in the oral pro
cess), 1676 (conciliation in declarative trials of marriage nullity) and 169 5 
( conciliation in cases of separation). 

2.  The settlement 

a) Concept 

In the strict and classical sense, the settlement is a synallagmatic, or 
bilateral, contract about a doubtful object (res dubia). Through this con
tract, the parties, by giving, promising or retaining something, evade the 
provocation of a lawsuit or put an end to one already begun. The canoni
cal doctrine has added to this Roman law one extra notation since the 
time of the Decretals as a necessary requirement for the settlement, the lis 
incerta. It is insufficient for the object to be doubtful; in addition, it 
should specify exactly the existence of a litis, either actually taking place 
or only probable. 7 These characteristics, especially the onerousness and 

5. Cf. L. DE LUCA, La transazione nel diritto canonico. Contributo alla dottrina 
canonistica dei contratti (Rome 1942), p. 30. 

6. For other questions on conciliation, see the commentaries on cc. 1446, 1659, 1676 and 
1695. 

7. Cf. L. DE LUCA, La transazione . . . , cit., p. 43. 
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the lis incerta, differentiate the settlement from related contracts such as 
the bequest and the exchange, respectively. 8 

Given that the CIC identifies the concepts of settlement and recon
ciliation and gives them a single treatment in c. 1713, when one mentions 
the term "settlement" in cc. 1714 and 1715, it must be understood in a 
broader sense than was previously taught in canonical doctrine. Settle
ment would include both the classic concept and any other type of con
tract or agreement of intents that would bring with it the reconciliation of 
the interested parties. This would take place even though there were no 
existing reciprocity of benefits and even independently of the predictable 
content -which can range from the pardon of the debt to the giving of a 
guarantee, or it can consist in a renunciation or a simple donation, etc.
which might be drawn up in an agreement. This concept of settlement is 
possible to sustain in the present canonical system, given the wide scope 
and the great liberty which c. 1714 espouses in establishing its preference 
for norms through which the settlement must be regulated. 

There is an inference that the present legislator gives more impor
tance (cf. c. 1446) to reaching an equitable accord between the parties 
than to the particular content of the solution that was attained. This solu
tion, if it produces reconciliation and is put into a contractual form, is that 
which comes to be called a canonical settlement, subject to the arrange
ment that is governed by the law of the Church. 

b) Classes 

The principle division made within the settlement is the difference 
between the judicial settlement and the extrajudicial or conventional set
tlement. The judicial settlement is produced by the mutual will of the par
ties directed towards ending the process already begun, eliminating the 
situation of heated confrontation by means of acts of forgiveness, of as
signment, of transfers or of juridical positions. The characteristic of a ca
nonical settlement is that the accord is achieved coram Judice, normally 
by means of an approbatory decree given by the judge or the collegial 
body by means of the compromise by the parties. This class of settlement 
can always be given in quacumque litis parte and when the sentence has 
not attained the effect of a finalized judgment. Therefore, it can take place 
even when the dictated sentence is pending because of its being chal
lenged. 9 On the contrary, with an extrajudicial settlement, the agreement 
is produced outside of a trial and a process would have only an indirect in
fluence upon it. 

8. Cf. F. DELLA ROCCA, Instituciones de Derecho Procesal Canonico (Buenos Aires 1950), 
p. 396. 

9. Cf. L. DE LUCA, La transazione . . .  , cit., p. 137. 
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3. Commitment to arbitration and the judgment of the arbiters 

a) Concept 

The commitment to arbitration and the judgment of the arbiters are 
two distinct acts that constitute the institution of arbitration. The commit
ment to arbitration is the contract through which the parties agree to 
submit their arguments to the decision of third parties called arbitrators 
and designated by them, with the purpose of avoiding the contentiones iu
diciales. Trial by arbitration is the procedure and the resolutions that 
follow the arbitrators designated in the agreement to decide the contro
versy. The definition of the controversy given by the arbitrators is the arbi
tral decision. 

The difference between arbitration and settlement is two-fold. In the 
first place, there is a difference on the subjective level, since the resolu
tion of the controversy in arbitration is left in the hands of a third party, 
whereas, it is the parties themselves who agree to put an end to their dif
ferences in the case of a settlement. In the second place, a clear differenti
ation shows up between both figures in the way in which they evade 
resorting to a trial. Actually, while arbitration develops on a two-tiered 
level (commitment to arbitration and the subsequent judgment) to accom
plish its purpose, the contract of settlement nevertheless appears as a sub
stitute for the decision of the judge. 

b) Classes 

In the canonical field, there has been a distinction made between 
necessary arbitration and voluntary arbitration, and between arbitration 
by law and arbitration by equity. 

Necessary arbitration is imposed, by law, upon the parties in deter
mined cases.10 These parties have to come to the arbiters, who, once nom
inated, are obligated to accept and resolve the controversy. Voluntary 
arbitration occurs when the parties freely agree upon the commitment 
and the chosen arbiters could accept or refuse the duty. These classes of 
arbitration appear in the Ius decretalium, which took them from Roman 
law. The CJC/19 17 practically abrogated the figure of necessary arbitration 
(cc. 1929 and 1932), 11 and the CIC (cf. c. 1714) quite clearly adopts a posi
tion in favor of the autonomy of the will of the parties in relation to this 
subject. 

The distinction between arbitration by law and of equity is based on 
the form utilized by the arbitrators who have been designated to resolve 
the controversy. If the resolution is technical, ad normam iuris ( cf. 
c. 1929 CJC/19 17 ), it involves arbitration by law. In contrast, if one is 

10. Cited as cases that typically need arbitration are those contemplated in X I, 3, 14; X I, 
29, 39; etc. 
1 1 .  Cf. P.A D'AVACK, "Arbitrato," in Enciclopedia del Diritto, II (Milan 1958), p. 960. 
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seeking a resolution based not on a juridical technical aspect of the ques
tion but on the sound learning and understanding of the arbitrators, "look
ing at the circumstances of every case," 12 the arbitration is one of equity. 

Historically, canonical doctrine has pointed out the interrelationship 
existing between these four classes of arbitration by drawing attention to 
the fact that the form of resolution of the controversy most proper in nec
essary arbitration was the juridical or technical aspect -the arbitration of 
law- having at one's disposal the arbitrators in the handling of the case, 
di una vera giurisdizione giudiziaria e quindi coercitiva come il giu
dice.13 For its part, the resolution based on equity appears more relative to 
voluntary arbitration, in which the arbitrators are restricted to the limits 
imposed by the parties in their commitment to the arbitration. 14 

12. M. CABREROS, Del compromiso arbitral, in Comentarios al C6digo de Derecho 
Canonico, III (Madrid 1964), p. 665. 

13. P.A. o'AVACK, "Arbitrato," cit., p. 960. 
14. Cf. ibid. 
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De transactione, de compromisso, deque iudicio arbitrali 
serventur normae a partibus selectae vel, si partes nullas 
selegerint, lex ab Episcoporum conferentia lata, si qua 
sit, vel lex civilis vigens in loco ubi conventio initur. 

The norms for settlements, for mutual promises to abide by an arbiter's 
award, and for arbitral judgements are to be selected by the parties. If the 
parties have not chosen any, they are to use the law established by the 
Bishops' Conference, if such exists, or the civil law in force in the place 
where the pact is made. 

SOURCES: cc. 1926, 1930 ; SN cann. 96, 107 

CROSS REFERENCES: cc. 22, 445, 1713, 1715, 1716 

COMMENTARY ------
Rafael Rodriguez-Ocana 

1 .  Normative sources 

The CIC of 1917, in the canon parallel to this one, prescribed that 
norms established by the civil legislations of the place where the settle
ment or the compromise through arbitration took place should be fol
lowed, "as long as these settlements are not opposed to the divine or 
ecclesiastical Law and without prejudice against what is laid out in the fol
lowing canons" ( c. 1926). This canon also was applied to compromise by 
arbitration (cf.. c. 1930 of the CIC/1917). 

On the contrary, the CIC of 1983 establishes a normative precept in 
which the principle of autonomy of the will of the parties predominates; 
they themselves establish the norms that must be followed in the method 
chosen to avoid trials. Where these are absent, the settlement, compro
mise and arbitral judgment will be regulated by the law -if applicable
enacted either through the bishops' conference or through the prevailing 
civil law in the place the agreement is concluded. 

The tone of the canon actually seems to indicate a preference among 
the three normative sources indicated above. The Code points to a pri
macy of what has been established or chosen by the parties (serventur 
normae a partibus selectae); only if these parties have not indicated or 
chosen anything (si partes nullas selegerint) will their agreements ob
serve either the law of the bishops' conference or the civil law. 
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2. Norms established by the parties 

Therefore, the parties who put agreements of this type into proper 
form have the ability to describe in detail the norms by which the agree
ments must be managed. Alternatively, they can choose the particular law 
or the civil law for those cases. In the case of an explicit election of the 
particular law of the conference or that of the civil law, the norm chosen 
by the parties must regulate the settlement, compromise and judgment by 
arbitrators not as a supplementary source, but as the principal source. 
This is because the parties did not make the proviso for a determined set 
of regulations and the compromise and the judgment by arbitrators was, 
as it were, their principal source; also the source was expressly chosen for 
them. 

It has been pointed out that this aforementioned scenario will often 
be the case, especially those situations inclining toward the civil law, and 
the reason lies both in the complexity which is involved in proceeding to 
an elaboration of those norms, which require going to specialists, and in 
the civil effects which can follow once the agreement has been concluded. 

Up to what point can the parties be in control? The primacy of the 
autonomy of the will introduced into these matters by the canon obviously 
has its limits, although these remain unspoken. Normally, in cases similar 
to these, the canonical legislator establishes clauses that mark the bound
aries; thus, for example, the civil law is always canonized whenever it is 
not contrary to the divine or ecclesiastical law and without prejudice to 
what has been set up by canon law. 

In this sense, the CIC determines the general method in c. 22. It 
states that the civil laws in matters in which the law of the Church has left 
their resolution to them must be observed insofar as they are not contrary 
to the divine Law and always insofar as they do not stipulate anything con
trary to canon law.1 The canon is applicable to the norms put forth by the 
parties. Consequently, the autonomous regulation of the agreements to 
avoid litigation will be legitimate if it has respect for the divine Law and 
the dispositions of the CIC that are applicable to the case. 

Moreover, canon law understands that the interpretation of the non
ecclesiastical laws to which the legislator has consigned it must look for 
harmony with the spirit of the canonical system. 2 This implies a set of 
basic principles, among which are found the features of the different jurid
ical canonical institutions just as they are understood through Church law. 
Therefore, the norms originating from the parties for applying the canoni
cal methods of avoiding litigation in the church must consider the juridical 

1. One can find express applications of the provisions of c. 22 in cc. 98 §2, 197, 1290, 1672, 
1692 §2, etc. 

2. Cf. P. LOMBARDIA, commentary on c. 22, in CIC Pamplona. 
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nature of such agreements, not to mention the potential of such agree
ments for distortion. 

This question is relevant if we consider that in c. 1713 the expression 
"transactio seu reconciliatio" refers to two different covenants to avoid 
trial -settlement in the strict sense, on the one hand, and reconciliation 
on the other- or for a single agreement, which would suppose the intro
duction of a new concept of settlement distinct from the classic concept 
and of a more open character (see the commentary on c. 1713). Therefore, 
if settlement is taken in its strict sense, the norms given by the parties will 
have to rely on the essential elements of the settled contract (its bilateral 
character, its onerousness, etc.). On the contrary, if one holds that the 
canon authorizes a broader concept of settlement, it suffices to have the 
norms dictated by the parties guarantee the accord of their wills with in
dependence from the existence of the reciprocity in benefits. 

Finally, the canon does not point out the need for the parties to re
spect certain formalities when deciding upon the rules that are to regulate 
these agreements. However, it seems logical to advise that the previously 
mentioned norms be put into writing and initialed by the parties. 3 

3. Law of the Bishops' Conference 

The canon refers to the law of the bishops' conference as the second 
normative source for the agreements if the norms set up by the parties are 
lacking. Therefore, we are facing one of the tasks that the canonical legis
lator entrusts to bishops' conferences, to proceed to their own regulation 
by means of a general decree ( cf. c. 445). 

Few bishops' conferences regulate this question in their complemen
tary norms to the CIC. As of 1990, of the nine conferences that take c. 1714 
into consideration, only one -the Bishops' Conference of Nigeria- pre
scribes the procedure to follow. 4 The Bishops' Conferences of Panama, 
Mexico, India and Malta refer to what is set up in c. 1714 and do not neces
sarily provide a specific law to observe in the extra-judicial agreements5; 
this is also the option presented by the CCEO in its c. 1164 for the con
crete case of settlement. For their part, the Bishops' Conferences of 
El Salvador, Guatemala, Gambia, Liberia-Sierra Leon and Italy have re
f erred such matters to the civil law, refusing to provide canonical norms in 
this respect. 6 The Bishops ' Conference of Chile establishes that the 

3. The CCEO demands that the commitment ( cc. 1168 and 1 171, 2°) and the acceptance of 
the arbitrators ( c. 1173) be made in writing. 

4. Cf. J. T. MARTIN DE AGAR, Legislazione delle Corif erenze Episcopali complementare al 
CIC (Milan 1990), pp. 34-35. 

5. Cf. ibid. , pp. 535; 468-469, 351 and 454. 
6. Cf. ibid. , pp. 613, 319, 297, and 386. 
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agreements made to avoid trials must follow the norms set up by them "or 
in accord with the person whom the bishop appoints from one of the par
ties, "7 adding "without a sincere effort in the search for this arrangement it 
will not be possible to begin the litigation. "8 This implies going beyond 
what has been established by the legislator, since it is giving it a precep
tive character, by means of the particular law, for an activity, which, al
though very commendable from all points of view, does not have that 
compulsory character in common law. Moreover, the arrangement can be 
considered as a limitation of the right to the juridic protection acknowl
edged in c. 221. 

The Bishops' Conference of Nigeria creates Councils of Arbitration 
at different levels (parochial, diocesan, regional and national) to resolve 
controversies extrajudicially. It sets up norms about the arbitrators in 
these councils, and it regulates the process with a general treatment to be 
followed in an arbitrary judgment, which will have its principal center in 
the tribunal. 9 This structure leads one to think that, in this respect, it was 
inspired by the procedure for the oral contentious trial (cf. cc. 1656ft). 

Finally, the Spanish Bishops' Conference, in its first general decree 
about the complementary norms for the CIC, provided for the future "dic
tating of the particular norms concerning that to which the canons ... and 
1714 made reference."10 However, as of this writing, that Conference has 
not established norms in this regard. 

4. The civil law 

If there is no law from the bishops' conference, there will be an ap
plication "of the prevailing civil law in the place where the agreement has 
been concluded." The prescription governs in the case where norms set up 
by the parties do not exist, etc. This means that the prescription does not 
provoke the emergence of conflicts. 

In Spanish law, settlement is regulated by the civil Code in articles 
1809 -1819 . Article 1809 defines settlement as a contract through which 
the parties, giving, promising or retaining something by each one, avoid 
the instigating of litigation or they put an end to one that has already be
gun. The following articles, 1810 and 1812, treat the settlement made 
through third parties in the name of the title-holders; the articles 1813 to 
1815, treat the object of the settlement; and the articles 1816 and 1819 con
trol the efficacy and possible challenge of the agreement. 

7. Ibid. , p. 181. 
8. Ibid. 
9. Cf. ibid. , pp. 501-503. 

10. BOCEE 1 (1984), pp. 98-99. 
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In Spanish law, arbitration is the concern of law number 36/19 88 of 
December 5, 11 Title I which limits the scope of competence, formulating 
the object -which can be present or future- which the arbitration is 
going to treat. Title II introduces the principle of formal liberty in the arbi
tral agreement. It presents the possibility for the parties to def er to a third 
party for the naming of the arbitrators, and the possibility is given with a 
wide margin of action on the principle of autonomy of the will, etc. 
Title III refers to the arbitrators' ability, incompatibility, rejection and non
participation. The arbitral procedure is treated in title IV, while V regulates 
the arbitral decision, insisting upon its motivation and the reliable notifi
cation of the parties. When this is necessary, title VI is dedicated to juris
dictional intervention. Title VII regulates the recourse for annulling the 
decision. The competent body for this is the Provincial High Court. 
Title VIII regulates the execution of the decision. Finally, the last two titles 
refer to foreign decisions and to the norms of private international law rel
ative to the capacity to accomplish the arbitrary agreement, for its validity 
and effects. 

11 .  Cf. BOE, December 7 ,  1988. 
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1715 § 1 .  Nequit transactio aut compromissum valide fieri 
circa ea quae ad bonum publicum pertinent, aliaque 
de quibus libere disponere partes non possunt. 

§ 2 .  Si agitur de bonis ecclesiasticis temporalibus, ser
ventur, quoties materia id postulat, sollemnitates 
iure statutae pro rerum ecclesiasticarum aliena
tione. 

§ 1. Settlements and mutual promises to abide by an arbiter's award can
not validly be employed in matters that pertain to the public good, 
and in other matters in which the parties are not free to make such ar
rangements. 

§ 2. Whenever the matter concerned demands it, in questions concerning 
temporal ecclesiastical goods the formalities established by the law 
for the alienation of ecclesiastical goods are to be observed. 

SOURCES: cc. 19 27 , 1930 ; SN cann. 96, 99 

CROSS REFERENCES: cc. 97, 9 8, 118, 1291-129 8, 1431 § 1, 1485, 1691, 
1696, 1711, 1713 , 1714, 1728 § 1 

1. Introduction 

COMMENTARY ------

Rafael Rodriguez-Ocana 

In its two paragraphs, this canon describes the availability of the ius 
cogens; it supplies norms that must be observed in settlement, compro
mise and in the judgment through arbitrators. This takes place even before 
those arrangements that, in accord with c. 1714, the parties could set up in 
virtue of the principle of autonomy of the will that is recognized for them 
in the CIC. 

The canon is centered on the object upon which the parties can 
agree or make a compromise (§ 1). The canon prescribes that, in some hy
potheses -as in the case of ecclesiastical goods- determined formalities 
are to be observed (§ 2). 

It seems opportune not to limit oneself to the objective requirements 
exacted by canon law, since other requirements or conditions exist, like 
the subjective and formal requirements. In some situations, these must be 
observed for the validity of the agreement formalized between the parties. 
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Consequently, a single treatment seems to be necessary so that the whole 
area of this topic, at least in its fundamental aspects, has a more complete 
vision of the juridical regulation of settlement, compromise and judgment 
by arbitration. 

2. Subjective requirements 

These requirements concern the juridical capacity and the work of 
the parties in effecting an agreement. Their capacity must be in agreement 
with the nature of the juridical act they want to carry out ( cf. c. 124ff). 

a) For the settlement 

Normally, it is understood that the capacity to make a compromise is 
the same as that needed to make a transfer. The parties -because of the 
onerous nature of the settlement, understood in its strict sense- will put 
into the agreement the availability of their goods, of their patrimony, of 
their giving, promising or retaining something, with the purpose of avoid
ing or ending a lawsuit. 

Therefore, the norms of the CIC relative to the majority of age must 
be observed ( cf. c. 97). The norms also prescribe the supplementing of ju
ridical capacity by means of the nomination of tutors or curators ( cf. 
c. 9 8). In the case of juridical persons, the norms also apply to the rules 
that determine who are the legal representatives (cf. c. 118). 

If the settlement is done through a procurator, a simple mandate ad 
lites is insufficient; the CIC expressly mandates that he have special 
power (cf. c. 1485). 

b) For the commitment 

One must distinguish two classes of subjects: active, that is, the par
ties who submit their matters to the judgment of arbitrators by means of 
an agreement; and passive, that is, the arbitrators, in the sense of who can 
be validly named to fulfill this function. 

As to what refers to the parties, the required capacity for compro
mising is -just as it is in the settlement- that which is demanded for an 
alienation. What was said about the settlement is therefore applicable to 
this situation, including the mandate of c. 1485 for the position of the 
procurator. 

As for the arbitrators, the CIC/19 17 prohibited lay people, persons 
who are excommunicated, and those who are infamous, etc., from exer
cising this responsibility in ecclesiastical matters (cf. c. 1931). The CCEO 
presents a similar norm (cf. c. 117 2), where it excludes minors, the ex
communicated, those who are suspended or deposed, and religious and 
members of societies of the common life ad ins tar religiosorum without 
the permission of their superior. On the contrary, the CIC prescribes 
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nothing in this respect. However, it is logical to think that the nomination 
demands some minimum requirements with respect to their suitability and 
capacity-such as, for example, the exclusion of minors. 

The requirements for the nomination of arbitrators in the Latin law 
must be mutually dependent upon the law of the bishops' conference or 
civil law, when the parties have neither established their own norms nor 
have chosen another established method. 

The Nigerian Bishops' Conference has created Councils of Arbitra
tion, establishing its members, arranged on distinct levels. 1 The law of 
Spanish arbitration, in its title III, regulates the entire theme that refers to 
the arbitrators, namely capacity, incompatibilities, rejection, etc. ( cf. 
arts. 12-20). 

Once chosen, the parties can challenge the arbitrators if there exists 
a just cause for it. Although the CIC says nothing in this respect, there are 
minimum demands of justice that, if they are not fulfilled, provide the 
foundation for the possibility of finding fault with or for the rejection of 
the arbitrators. The nature of these demands is a question that is brought 
up in the different ordinances during the barring or the recusal of the 
judge. The central idea that underlies the different motives for disbarment 
or recusal revolves around the impartiality of the judge, shown through 
the non-existence of a determined particular interest in the case ( cf. 
cc. 1448-1449 CIC). This principle seems logical and is demanded of those 
who are named arbitrators, so that, were there to be a personal interest in 
the outcome of the conflict, they would have to be disbarred from accept
ing the nomination. Otherwise, the parties could reject them. 2 

3. Objective requirements 

These objective requirements indicate what matters can be the ob
ject of settlement and compromise. Before considering concrete aspects 
with respect to the object, it is fitting to note that, in a general way, c. 1713 
(see commentary) has already delineated what could be the objective con
tents of those agreements insofar as they pertain ad evitandas conten
tiones iudiciales. 

Canon 1715 § 1 prescribes that, from the settlement and from the 
compromise through arbitration, those matters that pertain to the public 
good of the Church and also everything that is outside of the free disposi
tion of the parties, should be excluded. The CIC, in contrast to c. 1927 of 
CIC/19 17 , prefers to give this general rule rather than to enumerate in 

1. Cf. J.T. MARTIN DE AGAR, Legislazione delle Conferenze Episcopali complementare al 
CIC (Milan 1990), pp. 501-503. 

2. The CCEO deals with objections to the arbitrators in c. 11 75. 
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detail what these matters are. The CCEO ( cf. cc. 1165 and 1169 ) follows 
the CIC in this respect. 

In accordance with c. 1715, one deduces the following: 

- Private goods and rights are the only elements subject to a settled 
agreement. Everything pertaining to the public good of the Church is ex
cluded, because it is not within the sphere of control by the parties. From 
the canons of the CIC, it is clearly deduced that there are cases where the 
canonical status of persons, both matrimonial, separation (cf. c. 1696) and 
nullity (cf. c. 169 1), as well as those of sacred orders (cf. c. 17 11), and 
penal cases (cf. c. 1728 § 1), are of a public nature. Therefore, they cannot 
be the object either of settlement or of compromise. In respect to conten
tious cases, where some doubt can be presented about their nature, the 
legislator mandates that it be the diocesan bishop who judges "if the pub
lic welfare is at issue or not" (c. 1431 § 1). 

- However, it is not enough that the object be private. In addition, 
the object must be freely available; that is, it does not overstep the extent 
of the autonomy of the parties. This would happen in the matter of such 
objects or rights, even though they belong to the juridical or material pat
rimony of the person, where there is no possibility for alienation or com
promise. It takes place, for example, with the fundamental rights of the 
faithful.3 

- These contentious matters ought to stem from the contractual na
ture of the transaction, and the conventional aspect of the compromise, as 
well as from reliance on the fact that they are the means for avoidingjudi
cial contentions. What is demanded is that there is controversy con
cerning the object or that the right of the parties is in doubt, at least 
subjectively, through some foundation in objective law. 

- Finally, there is no room for a covenant concerning objects on 
which a finalized sentence has already been issued and executed. 

4. Formal requirements 

a) When it is a matter concerning ecclesiastical goods 

The CIC/1917 ordered the observance of the civil laws of the place 
where these agreements are carried out, modifying in this respect the ius 
vetus. 4 Presently, what is demanded is only the fulfillment of certain for
malities when the objects of the transaction or the agreement are ecclesi
astical goods. In these cases, c.1715 § 2 prescribes that they fulfill the 

3. Regarding the non-renounceable nature of the fundamental rights of the faithful, cf. 
J. HERVADA, Elementos de Derecho Constitucional Canonico (Pamplona 1987), pp. 105-108. 

4. Cf. F. DELLA ROCCA, Instituciones de Derecho Procesal Canonico (Buenos Aires 1950), 
p. 398. 

1978 



RODRIGUEZ-OCANA Tit. III. Ways of Avoiding Trials c. 1715 

formalities required by law for the alienation of ecclesiastical goods, 
which are found in cc. 1291-1298 and can be summed up in this way: 

- the goods must pertain to the stable patrimony of a juridic public 
person (cf. c. 1291); 

- they must be able to be alienated (for example, relics cannot be 
alienated: c. 1190 § 1); 

- the permission of the competent ecclesiastical authority must be 
obtained when the value of the transaction or the obligation exceeds the 
quantity established by law (cf. c. 1292). 

These formalities exist because of the dispositive nature of the acts 
that the titleholder of the ecclesiastical goods performs at the time of the 
transfer or the compromise. 

b) In the judicial settlement 

In the case of judicial settlement, the agreement is submitted to the 
formality of approval on the part of the judge or the tribunal court, which 
is necessary for validity. In fact, the contract agreement of the judicial set
tlement involves a decree of merit or of the worthiness of the case and a 
decree for the process itself, which cannot be put into effect by the parties 
without the consent of the tribunal. The reason is that, in the trial -its 
public nature having been stipulated- the juridical procedural negotia
tions are not included. Canon 1512 intentionally points out, as a juridic 
and material effect of the citation legitimately made, that the matter loses 
its canonical integrity (res desinit esse integra) . This situation implies 
that the res of the trial loses its proper independence and its future devel
opment will depend upon the result of the sentence.5 Therefore, it ceases 
being disposable in the hands of the parties and for any juridical and eco
nomic actuation in general, since it has been incorporated into the pro
cess as a disputed matter and has been put under the authority and 
protection of the judge until its resolution. 

5. C. DE DIEGO-LORA, commentary on C. 1512, in CIC Pamplona. 
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§ 1 . Si lex civilis arbitrali sententiae vim non agnoscat, 
nisi a iudice confirmetur, sententia arbitralis de con
troversia ecclesiastica, ut vim habeat in foro cano
nico, confirmatione indiget iudicis ecclesiastici loci, 
in quo lata est. 

§ 2. Si autem lex civilis admittat sententiae arbitralis 
coram civili iudice impugnationem, in foro canonico 
eadem impugnatio proponi potest coram iudice ec
clesiastico, qui in primo gradu competens est ad con
troversiam iudicandam. 

§ I. If the civil law does not recognize the force of an arbitral judgement 
unless a judge confirms it, an arbitral judgement in an ecclesiastical 
controversy has no force in the canonical forum unless an ecclesiasti
cal judge of the place in which it was given confirms it. 

§ 2. If, however, the civil law admits of a challenge to an arbitral judge
ment before a civil judge, the same challenge may be brought in the 
canonical forum before an ecclesiastical judge who is competent to 
judge the controversy at first instance. 

SOURCES: Signatura c. 120 

CROSS REFERENCES: cc. 124-127, 1290, 1411, 1446, 1462, 1512, 1619 -
1627, 1645-1648, 1650-1655, 1713-1715 

I. Introduction 

COMMENTARY ------

Raf ael Rodriguez-Ocana 

This is the last canon that regulates the methods of avoiding trials in 
the Latin Church. The norm contemplates certain suppositions of fact that 
refer to the efficacy of these agreements in canon law and of the possibil
ity of their being challenged (for this notion, see the commentaries on 
cc.1713 to 1715, for the classes and the requisites for the validity of the 
transaction, the compromise and the arbitral judgment). 

Treatment will first be given to the effects and juridic efficacy of 
these agreements; secondly, attention will be given to challenging them. 
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2. Effects and efficacy of the settlement, the commitment and 
arbitral resolution 

As for their effects and efficacy, one must pay attention to the speci
ficity of each institution. This makes it necessary to distinguish settlement 
from arbitration, and in so doing, to distinguish compromise from resolu
tion and from the sentence by arbitration. 

a) On the settlement 

The settlement's principal effect is the conventional resolution re
garding the questions in litigation. 1 This resolution is obtained by the 
accord of the parties attained during the trial and with the judicial ap
proval-in which case, moreover, it puts an end to the instance-or, pre
ceding the trial, for example, in the reconciliation foreseen by c. 1446. 

In the law preceding the code, the pact of settlement attained its au
thority from the finalized judgment, even though its effect pertained only 
to the judicial settlement or the conventional agreement. 2 The immediate 
procedural consequence for such an effect was the possibility of opposing 
the petitioner by the peremptory exception of the litis finitae. In the CIC/ 
1917 (cf. c. 1629 ) and in later doctrine, the previous postulates are main
tained,3 and the settlement pact is protected with the "exception of settle
ment." 

The CIC follows the same criterion and orders that the "exception of 
the settlement" be proposed and treated before the litis contestatio; if this 
is brought up later, the one proposing it can be compelled to pay the costs, 
unless there is proof that the tardiness did not come about through malice 
( cf .. c 1462 § 1). The exception of the settlement pertains to the type of pe
remptory exceptions, even though it must be treated as dilatory; by means 
of that, the def ens es are brought up -in this case the settlement resolu
tion of the controversy- which annul the action of the petitioner or at 
least prevents him taking action. 

The nature of the pact of settlement makes its execution possible, 
which will bring it effectively into conformity with cc. 1650-1655. 

b) On the arbitral commitment and judgment 

On the other hand, compromise and judgment by arbitration have as 
a first and principal effect that the matters brought out by both parties are 
resolved through the arbitrators, thus effecting a legitimate withdrawal 
from those controversies pertaining to the ecclesiastical jurisdiction. 

1. Cf. L. DE LUCA, La transazione nel diritto canonico. Contributo alla dottrina 
canonistica dei contratti (Rome 1942), p. 166. 

2. Cf. ibid. , pp. 180-181. 
3. Cf. F. DELLA ROCCA, Instituciones de Derecho Procesal Canonico (Buenos Aires 1950), 

p. 399. 
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This effect remains procedurally protected through the exception of 
pendency of the case. Effectively, before the eventual question which one 
of the parties would like to interpose before the ecclesiastical tribunal so 
that the controversy might be legitimately recognized and substantiated, 
one can plead the arbitrary perpetuatio iurisdictionis. The origin of this 
is the valid compromise and the later acceptance by the arbitrators who 
are nominated. 

From this point of view and in an analogical way, one can relate the 
effects produced by the legitimate notification of the citation or the appear
ance of the parties in the process to the compromise. These effects have a 
double juridical material significance and juridical formal significance ( cf. 
c. 1512 ). The juridic formal effects are summed up into the perpetuatio 
iurisdictionis (c. 1512, 2 °) and the beginning of the pendency with the ap
plication of the principle lite pendente nihil innovetur ( c. 1512 , 5°). 

Recourse to analogy to refer to the effects in one or another case is 
required because of the nature of the compromise. The parties can desist 
from this common agreement, or they can suspend it at any moment. This 
is possible due to the principle of autonomy of the will that prevails over all 
this matter through the mandate of c. 1714. Thus, if the parties by mutual 
accord can legitimately remove the resolution of the determined controver
sies respecting certain limits from the jurisdiction of the ecclesiastical tri
bunals , they will also be able to withdraw from the accord they have 
already reached whenever they jointly arrive at the new decision. 

Another effect proper to the compromise takes account of the rela
tionship that comes about between the arbitrators and the compromising 
parties. These remain in a grade of subjection in respect to the arbitrators , 
just the same as litigants are juridically related to the judge. This occurs in 
such a way that, along with the trial by arbitration itself, attention must be 
paid to the nominations and needed qualifications of the arbitrators. 

c) On arbitral resolution 
The efficacy of the arbitral resolution -called laudo in the Spanish 

civil law- that resolves the controversy is not immediate in the law of the 
Church. Paragraph 1 of the canon prescribes that, if the civil law does not 
recognize the efficacy of a sentence of the arbitrators which is not con
firmed by the judge, the efficacy in the canonical forum is also submitted 
to the confirmation of the decree by the judge or by the ecclesiastical tri
bunal of the place at which the resolution has been arrived. 

The norm attains general efficacy, which implies that whatever were 
the norms that regulated the arbitral trial (cf. c. 1714), the efficacy of the 
laudo in the canonical forum depends upon what the civil law establishes. 
Neither the norms of the parties , nor the law of the bishops' conference 
which regulates this matter, can give a different prescription. 4 

4. Cf. Z. GR0CH0LEWSKI, commentary on c. 1716, in Commento al Cadice di Diritto 
Canonico (Rome 1985), p. 983. 
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The civil law to which the canon refers will be, in principle, that law 
invoked by the parties if there is a wish to maintain "a minimum internal 
congruity of ordinances, "5 not that of the place where the arbitral resolu
tion has been given or of any other place. If the parties had not submitted 
themselves to a concrete civil law, application must be made in fine of 
c. 1714, which indicates as a normative supplementary source "the prevail
ing civil law in the place where the agreement is concluded" in cases in 
which no norm has been provided by the parties and no law has been pro
duced by the bishops ' conference. 

In the Spanish law, the law of arbitration6 does not require judicial 
confirmation of the decision for it to show its total efficacy in the juridical 
ordinance. The arbitral resolution, dictated in accordance with the norms 
of the Spanish civil law, only needs to be protocolled by a notary before 
being communicated authentically to the parties. 7 From that moment on, 
the controversy can be considered resolved and the decision juridically ef
ficacious. 

Consequently, the canonical arbitral sentences arrived at among the 
faithful who have abided by the Spanish civil law of arbitration, or who 
concluded their arbitral compromise in Spanish territory, do not need the 
judicial confirmation of the decision for it to be efficacious in the canoni
cal forum. 

3. Challenge of the agreements 

It is now time to ref er to the challenge of the methods of avoiding tri
als, distinguishing each of them, and considering that the CIC only refers 
expressly to the challenge of the arbitral decision, in § 2 of the canon. 

a) Challenge of the settlement 

The challenge of the pact of settlement is treated in different ways 
according to whether we are in the presence of the conventional or of the 
judicial category. However, before one emphasizes that difference of pro
cedure, it is advisable to remember that the causes and the motives that 
must support the petition for contestation must be contained within the 
combined complex of norms. Actually, the motives for the rescission and 
nullity that are being adduced do not find their framework solely in the 
prescriptions of c. 1714. Canon 1290 on contracts is also applicable, as are 
cc. 124-127 , which establish when the validity of nullity of juridic acts has 
been submitted. 

5. L. MADERO, commentary on c. 1716, in CIC Pamplona. 
6. Cf. Ley 36/1988, December 5, aa. 30-37. 
7. Cf. ibid. , art. 33. 
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The challenge of the conventional settlement is done by way of the 
contentious process, before the ecclesiastical tribunal that holds compe
tence in the first instance. 

The procedural treatment of the petition for nullity of the judicial 
settlement is more complicated, insofar as the judge who was hearing the 
case has approved the suit, by means of a decree. This decree also will put 
an end to the instance. Two possible cases must be distinguished in this 
hypothesis: a) that, although the settlement was valid, the decree of the 
judge suffers from some vice of nullity; and b) that the agreement is null 
but the decree has been issued in good form. 

The procedural remedy in the suppositions that were pointed out is 
different. In the first one, the nullity of the decree lodging the complaint of 
nullity must be attacked ( cf. cc. 1619 ff). In the second, the nullity of the 
settlement pact can be challenged only by means of the restitutio in inte
grum ( cf. cc. 1645ff), since the judicial settlement procures the effect of 
the completed judgment. 

b) Challenge of the compromise 

The challenge of the arbitrary compromise and the challenge to the 
decision given in the case as the resolution of the controversy also have a 
different focus or treatment. The CIC is referred to explicitly only for the 
challenge of the arbitrary sentence, not that of the compromise. This dif
ference must not be surprising, since the compromise must be considered 
like a contract -a pact or agreement-among private individuals. 

The efficacy of the arbitrary compromise depends upon various fac
tors, beginning with the decision that puts an end to the controversy be
tween the parties. This settlement is obvious, since the compromise is 
formalized to resolve possible controversies arbitrarily. If these arise but 
are substantiated under another form, it is evident that the compromise 
did not have actual efficacy. There are also determinants for the efficacy 
of the legitimate renunciation of the parties in question, such as the death 
of one of the parties, if a clause about the transference to the heirs does 
not exist. Others are the cessation of the controversy8 and the lack of a 
challenge. 

As has already been noted concerning the conventional settlement, 
the norms that frame the causes for rescission or nullity of the compro
mise are included in the canons that regulate juridical acts, specifically 
those on settlements and contracts. 

The question of a challenge to a settlement is brought before the 
judge of first instance. He has the competence according to the forum of 
the contract (cf. c. 1411) and will follow the normal iter of contentious 
cases. 

8. Cf. F. DELLA ROCCA, Instituciones de Derecho Procesal . . .  , cit., pp. 404-405. 
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c) Challenge of the arbitral resolution 

With respect to the challenge of the arbitral sentence -as for its de
cision- canon law prescribes that if the secular law permits it, it can be 
brought before the civil judge. In the canonical forum, the previously men
tioned challenge can be proposed before the competent ecclesiastical 
judge of the first instance ( c. 1716 § 2). 

With this precept, the legislator makes a choice -according to some 
civil authors- of the doctrinal method. This means that, seeing as the de
cision is a purely private decision, its annulment belongs to the tribunals 
of the first instance. Others, on the contrary, maintain that the decision 
must be treated as if it were a sentence, and, consequently, its annulment 
would correspond to the supreme tribunals. 9 The prevalent Spanish civil 
law concerning arbitration represents an eclectic solution between the 
two points, since it entrusts competence to the National High Court, the 
intermediate jurisdictional bodies between the tribunals of first instance 
and the supreme tribunal. 10 

One should here invoke the details that were made to comment upon 
the efficacy of the arbitral decisions in the canon law code. That is to say 
that, in the first place, the civil law to which the legislator consigns in § 2 
of the canon would be invoked for the parties in question. If those do not 
fall to anyone in particular, one ought to resort to the civil law of the place 
in which the arbitration was concluded. 

Consequently, the decisions given according to the norms of the 
Spanish law of arbitration -if the parties have adhered to that- and also 
those dictated on Spanish soil -in the case in which the parties have not 
invoked a determined civil law- are challengeable before the ecclesiasti
cal tribunals of the first instance, since the Spanish law of arbitration ad
mits the possibility of the aforementioned challenge. 

One has to notice, however, that, since it is certain that a canonical 
sentence about the challenge of a decision cannot be executed in the civil 
environment in Spanish law, one is running the risk that one of the parties 
is seeking a solution from the civil tribunals different from that given by 
the ecclesiastical tribunal. That would be perfectly feasible if the parties 
chose to adhere to the civil law, such as c. 1714 permits. Consequently, the 
mistaken idea that the civil tribunals were judging matters of the canoni
cal forum would emerge. To avoid these misinterpretations, the bishops' 
conferences ought to have established norms about the different methods 
of avoiding judgments (cf. c. 1714), and, more specifically, about arbitra
tion; that is, norms which do not present an option for a possible chal
lenge to be made before the civil tribunals. 

9. This was the case with the former Spanish law on private arbitration, December 22, 
1953, art. 28. 
10. Cf. Ley de arbitraje 36/1988, cit., tit. VII. 
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PARS IV 
De processu poenali 

PART IV 
The Penal Process 

------- INTRODUCTION 

Josemaria Sanchis 

cc. 1717-1731 

1. The canonical penalty can be applied either automatically, by 
being incurred ipso facto, or by means of a sentence or a decree Cferendae 
sententiae) ,  in such a way that it is obligatory upon the offender only from 
the time it is imposed (c. 1314). The penalty latae sententiae can also be 
declared by a sentence or decree. 

Part IV or book VII of the Code, entitled "The Penal Procedure," regu
lates the previously mentioned process. It is important to point out that 
under this rubric both the judicial procedure and the administrative proce
dure for the applications of canonical sanctions are included. In the cur
rent discipline, therefore, with the common term "penal procedure," there 
are indicated two penal processes, the judicial and extrajudicial or admin
istrative, which are quite different in nature and characteristics yet share 
some common fundamental principles. 

For reasons that are more practical and unanticipated, and not of a 
character that is scientific and doctrinal, it has been considered oppor
tune to use the adjective "penal" instead of "criminal' as the title for this 
type of procedure. 1 However, it must be stressed that the direct and imme
diate objective of the procedure is not the application of the penalty, as 
the qualification of "penal" seems to suggest, but to demonstrate the exist
ence of the delict and that it has been committed by the person being ac
cused, as well as to come to a determination of the level of imputability 
and, in this case, to proceed to the imposition of the suitable penalty. 

2 .  This part of book VII consists of fifteen canons, assembled in 
three chapters: I. "The preliminary investigation" (cc. 1717-1719); II. "The 
development of the process" (cc. 1720-1728); and III. "The action for the 
indemnification for damages" (cc. 1729-1731). "The outline of the canons 

1. Cf. Comm. 12 (1980), pp. 188-189; and 16 (1984), p. 78. Cf. also J. HERRANZ, Studi sulla 
nuova legislazione della Chiesa, (Milan 1990), p. 36. 
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about the processu criminali was constituted mainly while searching for 
simplification and precision (both terminologically and substantially) of 
the norms, the facilitation of the trial, the coordination of this part with 
the schema of the canons de iure poenali, and the regulation of any point 
that is not regulated in the Code."2 This legislative arrangement has also 
inclined toward brevity of the norms now being examined. 

It is also important to underscore the similarity between the CIC and 
the CCEO about this matter. Title XXVIII of the Eastern Code begins with 
the rubric "The procedure in imposing penalties," divided into two chap
ters, "The penal trial" and "Imposition of penalties by extra judicial de
cree." One should not forget that penalties latae sententiae do not exist in 
Eastern canon law. 

3. The canons of the first chapter of this part of the CIC do not refer 
only to the preliminary investigation,3 as it would seem to be indicated by 
the title. Its norms embrace the entire ideology that goes from the notifica
tion of the delict to the decree with which it is decided whether to put the 
penal process into action or not. It is important to consider that the investi
gation regulated by the Code is not one phase of the trial, but is an autono
mous juridic institution, preparatory to the penal trial, and common to the 
two procedures, administrative and judicial. The different authors do not 
show any doubt when they affirm the administrative nature of the investi
gation in the current law. In fact, the provisions of the Code are subordi
nated to the ordinary in the exercise of his executive power of governance, 
insofar as it refers to his executive power of governance. From here, one 
deduces that the acts of the investigation have an administrative nature, as 
well as all the juridic consequences that are derived from it. 

The preliminary investigation to the penal trial must not be confused 
with the instruction of the judicial penal process ( c. 1428 § 1), or other in
terventions that are also anticipatory to other numerous procedures that 
have a different objective. For example, there is the procedure for the re
moval of pastors (c. 1742 § 1), the gathering of proofs in the procedure for 
the dismissal of religious (cc. 69 4 § 2, 697 ,1 °), and the gathering of infor
mation for the application of penal remedies ( c. 50 in relationship with 
c. 1342 § 1), etc. 

4. In the chapter about the development of the trial, the Code regu
lates some aspects that ref er both to the administrative procedure and to 
the judicial process. The canons of this part off er only a few specific 
norms that must be integrated with those of the respective process regu
lated in other parts of the Code, as c. 1728 § 1 explicitly establishes with 
respect to the judicial process. This is an equally valid principle because it 

2. Comm. 6 (1974), pp. 40-41. 
3. Regarding the topic, cf. J. SANCHIS, "L'indagine previa al processo penale," in !us 

Ecclesiae 4 (1992), pp. 51 1-550. 
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refers to the administrative procedure in the sense that what is over and 
above what is stipulated by c. 1720 . One will have to adhere to the norm 
concerning the procedure for the formation of administrative acts and, 
more concretely, of the individual decrees, contemplated principally in 
cc. 35-58. The iter of the CIC states: "The matters concerning the applica
tion of the penalties in the administrative procedure have been completely 
omitted on this point, having been referred to the norms which are repre
sented in the outline de iure poenali (Penal law -for the title of the ap
plication of penalties) and de procedura administrativa."4 Later, in this 
part of the Code dealing with trials, it was considered opportune to add 
some specific norms referring to the extrajudicial procedure, which are 
now contained in c. 1720. 5 

Therefore, in the current legislation, there does not exist an autono
mous penal process, but an administrative procedure and an ordinary con
tentious process with some specifications for the cases regarding the 
penal matter. These processes are not special processes, but specific ordi
nary processes, that is to say, penal (administrative or judicial). For a spe
cial process, it seems that Pastor Bonus 52 , is referred to when it is 
stipulated that the CDF recognizes determined delicts, and that the CDF 
"proceeds to declare canonical sanctions or to impose them in accordance 
with the law, both common and proper." In any case, this special penal 
process cannot be contradictory to the Code, nor can it go against the pro
cedural guarantees of the one who has been charged, guarantees that are 
defined and acknowledged by common law. 

5. The judicial trial is preferred by the guidelines of the Code, and be
cause of this norm, it enjoys being privileged as the means for the applica
tion of any type of canonical penalty. The opinion of learned teaching on 
this point has been agreed upon and is unanimous. Therefore, the judicial 
procedure must be considered as the "ordinary" route. Only when situa
tions that prevent or are opposed to the performance of the trial exist is 
recourse to the administrative method ( c. 1342) permitted. The extrajudi
cial decree constitutes an exception to the norm, and in the evaluation of 
this procedure, the objective elements prevail over the subjective. 

As a matter of fact, the judicial process offers greater guarantees of 
justice and of fairness insofar as it is permitted to exercise in an adequate 
manner the right of defense; to accumulate, by means of the judicial acqui
sition of proofs, a greater moral certitude about the existence of the 
delict; to carefully evaluate the circumstances of the offence and the im
putability of its author; to clearly state the level of contumacy of the of
fender and his condition and situation; to determine the level of social 
harm caused by the delict; to apply, with a truly pastoral meaning, the 
most just and suitable penalty, holding before one's mind the different 

4. Comm. 6 (1974), p. 41. 
5. Comm. 12 (1980), p. 192. 
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elements and circumstances of the offence and of the offender. Finally, in 
the administration of justice, even before the serious and scandalous ac
tions that every offense brings with it, the Church acts with severity and 
impartiality without permitting arbitrary or impromptu action. 

In this respect, Pope John Paul II, in his 1990 discourse to the Roman 
Rota, expressed himself concerning the relationships between pastoral 
practice and the law of the church: "The institutionalization of that instru
ment of justice which is the trial represents a progressive conquest of 
civilization and of respectfor the dignity of man, and, in a notable way, 
the Church has contributed to this with its canonical process. To accom
plish this, the Church has not denied its mission of charity and peace, but 
has only prepared a way sufficient for that verification of the truth which 
is the indispensable condition for justice inspired by charity and through 
this itself the verification of true peace as well. "6 

6. The general plan of the Code's norms concerning this matter nev
ertheless contrast with the situation in which penal trials are actually en
countered, particularly judicial trials, which are practically nonexistent 
because they are widely considered difficult to achieve in practice. In this 
way, the judicial trial has been made inoperative and inefficacious for the 
safeguarding and defense of not a small part of the communion of the 
faithful in the matter of the sanctioning norm of the church. Certainly, this 
urgent problem must be confronted. According to the view of learned 
teaching, this problem has not been resolved by the new Code. On the oc
casion of the reform of the CJC/1917, in the study group for the elabora
tion of the penal law, and treating of the preference which would have to 
be given to the use of the one or the other route -judicial or administra
tive- the consultors appeared to agree that the judicial trial did a better 
job of guaranteeing justice in its application of penalties. However, the 
exclusivity of this route was considered "contrary to the reality which 
demands a nimble and unhindered instrument, such as exists in the ad
ministrative route." There was this addition further on, however: "In the 
new Code there will be procedural administrative norms, which present 
provisions equivalent to those stated in the judicial procedure. "7 These 
norms about the administrative procedure were never promulgated. 

7 .  Reading the acts of the meetings, one deduces that the force ac
complished by the consultors to find a balanced solution to the question 
of the just application of penalties takes into account various needs and 
situations. This preoccupation is manifested in a particular way with re
spect to those serious criminal situations that require an intervention of 
the proper ecclesiastical authority, for the purpose of restoring justice and 
repairing the serious harm and scandal that has been produced. It is 

6. JOHN PAUL II, "Address to the Roman Rota," January 18, 1990, in L'Osservatore 
Romano, January 19, 1990, p. 5. 

7. Comm. 9 (1977), pp. 161-162. 
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inferred that the desire to bring about the substantial penal law is truly ap
plicable and, when necessary, that it be applied by means of an effective 
process. It also deduces that this effective process, consequently, would 
constitute a pastoral instrument useful for the welfare of the people of 
God. One would wish, on the one hand, for a procedure that, founded on 
the principles of the judicial trial, would be characterized by its speedi
ness and timely support. There is recognition for the need to guarantee, by 
means of a trial, objectivity in the search for truth, impartiality and inde
pendence of the persons called upon to judge each case, and the need to 
protect the rights of the faithful, especially their right to defense. On the 
other hand, one would also desire that, for the good of souls, the difficul
ties and the dangers that the concrete accomplishment of the judicial pro
cess involves might be overcome by taking into account the possible 
delays in the substantiation and the resolution of lawsuits and the lack of 
suitable measures in ecclesiastical tribunals. However, in addition to 
those routes already in existence, other intermediate ways are endowed 
with notable features that have not been substantially studied. Neither 
have they been seriously taken into consideration for the purpose of their 
being applied in some concrete occasions, as determined by the norms. 
For example, a judicial process founded upon the principles of orality, im
mediacy and the convergence of procedural acts in the hearing before the 
judge, is analogous to the oral contentious process regulated in the cur
rent Code (cc. 1656-1670). It is also suitably adapted to penal cases and 
has been combined together with the current penal trial, as was suggested 
during the refinement of the new Code.8 The reason alleged to exclude the 
contentious oral trial from penal cases was the possibility of proceeding 
by means of the administrative route when the urgency of the case would 
recommend it. However, this route has not succeeded, since not all penal
ties can be imposed by an extrajudicial decree. It would be opportune to 
have a greater variety of penal trials, and, at the same time, to have a more 
precise differentiation between the scope of penal and disciplinary ac
tions. In this way, one would be able to present a rejoinder that applies to 
different situations. In this sense, the specific regulation would be able to 
accomplish an important function. 

8. The executive and judicial authority competent to hear each con
crete case is determined through the specific norms for competence in 
reference to the penal cases, and is set up by reason of territory, persons 
and subject matter. 

As for the territorial criterion, competency exists: a) according to 
the forum of one's domicile, in the authority of the place in which the of
fender has his domicile or quasi-domicile, or, if he does not have either, 
where he can be found at that time (cc. 1408-1409 ); b) according to the 

8. Comm. 12 (1980), p. 199 
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f arum delicti, in the authority of the place in which the deli ct was perpe
trated (c. 1412). 

When one takes into consideration the condition of the person, there 
are some criteria of competence depending on whether the ones ref erred 
to are Cardinals, legates, bishops, etc., who can be judged only by the 
Roman Pontiff (cc. 1405 and 1444), or religious (c. 427). 

Finally, when one considers the subject matter of the offense, there 
is in addition to the criterion concerning the matter of assumed obliga
tions (c. 1411 § 2), the importance of remembering above all what Pastor 
Bonus puts forth in no. 52. The CDF "tries delicts against the faith and 
also of those most serious offenses, which were committed both against 
morality and in the celebration of the sacraments which have been 
brought to the CDF." One is here dealing with a competence established 
with respect to the other dicasteries of the Roman Curia, 9 which does not 
exclude the competence of inferior tribunals. The principal problem 
which this arrangement sets up refers to the concrete determination of the 
offenses within the competence of the Congregation, since all offenses 
enter or can enter, which aside from the juridic uncertainty that this 
brings with it, vacates or can vacate the competence in penal matters con
cerning the tribunals of the Apostolic See. 

9. Cf. also PB, 19 §2, and RGCR, 112 §2 
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Ch. I. The Preliminary Investigation c. 1717 

CAPUT I 
De praevia investigatione 

CHAPTER ! 
The Preliminary Investigation 

§ 1 .  Quoties Ordinarius notitiam, saltem veri similem, 
habet de delicto, caute inquirat, per se vel per aliam 
idoneam personam, circa facta et circumstantias et 
circa imputabilitatem, nisi haec inquisitio omnino 
superflua videatur. 

§ 2.  Cavendum est ne ex hac investigatione bonum cuius
quam nomen in discrimen vocetur. 

§ 3.  Qui investigationem agit, easdem habet, quas audi
tor in processu, potestates et obligationes; idemque 
nequit, si postea iudicialis processus promoveatur, 
in eo iudicem agere. 

§ 1. Whenever the Ordinary receives information, which has at least the 
semblance of truth, about an offence, he is to enquire carefully, either 
personally or through some suitable person, about the facts and cir
cumstances, and about the imputability of the offence, unless this en
quiry would appear to be entirely superfluous. 

§ 2. Care is to be taken that this investigation does not call into question 
anyone's good name. 

§ 3. The one who performs this investigation has the same powers and ob
ligations as an auditor in a trial. If, later, a judicial process is initiated, 
this person cannot take part in it as a judge. 

SOURCES: § 1: cc. 1939 , 19 40 
§ 2: C.  1943 
§ 3: C. 1941 

CROSS REFERENCES: cc. 127, 220,  471, 1390, 1428, 1455, 1526-1583 
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COMMENTARY ------

Josemaria Sanchis 

l .  Preliminary notice and necessary contents (§ 1) 

To begin the investigation, it is necessary to have information about 
the commission of an offense. On this point, the former discipline was 
much more detailed than the present one, since it expressly considered 
the public report, a simple accusation, a complaint of denunciation and 
the general or informative inquiry ( cf. c. 1939 CIC/1917) as ways for set
tling upon news of an offense. 

Any person may report an offense. This must be considered not only 
a capability but also an obligation, moral or juridic, according to the case. 
The report has a purely informative character, and by means of this, all 
those elements and indications must assist in arriving at knowledge of the 
truth about the presumed offensive deeds. However, the presentation of 
the report does not take for granted that a criminal action took place-this 
faculty belongs solely to the promoter of justice by order of the ordinary 
(cf. cc. 1430 and 1721 § 1), and never by the injured party-nor does it 
bring with it the obligation of demonstrating the culpability of the accused. 
According to the CIC/1917 (cf. c. 1942 § 2), reports made through an 
enemy of the one being accused, or anonymous reports that do not contain 
sufficient elements to consider the accusation probable, do not have to be 
taken into consideration. In the current norm, the false report is also con
stitutive of an offense ( c. 1390). In the CIC/1917 , the report was called a 
querella when it referred to the offenses of defamation or of injury and 
was filed by the offended person. In such cases, the complaint "of the in
jured person" constituted a requirement normally necessary to proceed 
against the offender. In the current law, this institution has been abolished. 

The responsibility for the preliminary investigation falls upon the or
dinary. He must decide whether the investigation is to begin and when it is 
concluded, when the trial is to begin, the kind of procedure to follow, the 
record of the case, etc. This discretionary power must not be confused 
with arbitrariness, but the powers that the ordinary enjoys make him the 
principal guarantor of the welfare of the community and the rights of the 
faithful. 

For the investigation to begin, the decision of the ordinary is 
required, an action taken by means of a decree that includes the nomina
tion of the investigator. The positive condition for the initiation of the in
vestigation is that, from the information obtained, there be deduced such 
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clues as would make probable the commission of an offense. At any rate, 
the canon does not seem to allow that one deduce the existence of an obli
gation, at least of a juridic nature, and to decree the undertaking of an in
vestigation whenever such a condition is verified. The investigation could 
be omitted as superfluous in the case of public and well-known offences, 
which would not require an investigation prior to verification. This inter
pretation confirms what one reads concerning a proposition in a phase of 
the editing of the CIC: "One of the consultors, at the suggestion of some 
consultative body, proposes that a § 4 be added with these words: 'When
ever one is dealing with an offense that is in every way certain, this 
investigation can be omitted."' This proposal met the approval of the con
sultors. However, another consultor suggested that, in place of the new 
§ [paragraph], this clause be added to § 1 :  'unless this investigation seems 
entirely superfluous."' 1 At any rate, in these cases, it will always be neces
sary to gather the elements of proof to begin the penal process. 

The object of the preliminary investigation is the action through 
which one obtained knowledge of the offense and which is constitutive of 
a canonical offence, at least in appearance, because it conforms to any 
one of the kinds of offenses expressly contemplated by the penal norms. 
To determine the object of the investigation, the normative text estab
lishes that an inquiry must be made "concerning the facts and its circum
stances as well as its imputability," that is to say, concerning the diverse 
elements or aspects of the offense. The investigation is to determine 
whether the knowledge of the commission of the delict has or does not 
have a foundation, and, proceeding from such data, to be able to decide 
about the means to be adopted. 

The Code is not very explicit about how one must accomplish the in
vestigation, but, all things considered, it discusses: a) "investigating with 
caution" the facts and the circumstances of the offense and the imputabil
ity of the one who is suspected, and b) "to gather" sufficient components 
so the ordinary can decide, with a knowledge of the case, the means to 
employ. 

The preliminary investigation does not have as its unique and exclu
sive objective or necessary finality putting into operation the penal trial, 
but rather the gathering of all those necessary factors that permit a re
sponsible exercise of the pastoral function. Because of this, the institution 
would have to supply efficacious proof that the canonical penalty is in 
truth the ultimate resort among the pastoral means addressed to make a 
suitable ruling for ecclesiastical discipline. 

1. Comm. 12 (1980), p. 190. 
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2. Respect for the good reputation of the parties (§ 2) 

One of the informed principles upon which to base the development 
of the investigation is to avoid the unnecessary impairment of anyone's 
reputation, including the accused. His good reputation constitutes a fun
damental right, acknowledged in c. 220. 

Another principle related to the former is that of discretion or reser
vation. The canons which refer to the obligations of those who intervene 
in the investigation insist upon maintaining the confidentiality of office 
(cf. cc. 471,2 ° and 1455 § 1), or correctly permit the competent authority 
to impose the confidentiality by reason of the seriousness of the case ( cf. 
c. 127 § 3) or when, through the divulging of the acts, one might put into 
danger the reputation of others, or scandal may arise, etc. (c. 1455 § 3). All 
of this implies that, in principle, the fact itself of an investigation being 
conducted about him must not be revealed to the defendant. However, 
nothing keeps the ordinary, from the moment of the knowledge of the of
fense and even during the development of the investigation, to be able to 
take some pastoral initiative, with respect to the accused, by getting infor
mation directly from him to learn his version of the facts and his actual sit
uation. 

3 .  The investigator (§  3) 

Although the proper ordinary might personally carry out the inquiry, 
it seems advisable that he entrust this duty to a suitable person the Code 
names as "investigator." It has not been considered suitable for the pro
moter of justice to intervene in this preliminary phase to the trial. 2 The 
nomination of the investigator comes under the jurisdiction of the ordi
nary. 

The office of the investigator must be discharged by a suitable per
son, a cleric or a layperson, male or female. 3 The possibility of the choice 
falling upon a judge4 must not be excluded, or even upon the promoter of 
justice. However, in such assumptions, their functions and their compe
tencies are evidently limited to those proper to the investigator. In any 
case, to guarantee objectivity and impartiality, whoever fulfills the role of 
investigator, "if a judicial trial is carried out afterwards, the function of the 
judge cannot be carried out by him." On the other hand, nothing prevents 
the investigator from being able to be, in the trial that follows later on, the 
promoter of justice, but still more, in some cases it will be the most advis
able step to take. 

2. Cf. Comm. 12 (1980), p. 190. 
3. Cf. Comm. 12 (1980), p. 189. 
4. Cf. ibid. 
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The investigator "has the same powers and identical obligations as 
the auditor in a trial." In accordance with c. 1428 § 3 ,  the gathering of 
proofs belongs to the investigator, while deciding "what proofs have to be 
assembled and in what way." For the carrying out of the investigation, the 
norms contained in cc. 1526-1583 concerning proofs are applied, with ap
propriate adaptations. 

The investigator carries out the inquiry under the direction of the or
dinary, who will be able to provide suitable direction about the proofs that 
must be collected, etc. Moreover, even though during this phase the inter
vention of the promoter of justice is not necessary, if the ordinary consid
ers it important, there is nothing preventing him from being able to be 
present. 

It must be noted, however, that the proofs gathered in the acts or the 
summary of the investigation are not such as to be considered in a proper 
and true judicial sense: in order for them to have merit and probatory 
force and serve in relationship to the sentence, they will have to be alleged 
and appear again in the trial. In fact, it is necessary to distinguish between 
the activity of the search, the identification and the affirmation of the 
sources of proof and the activity of the formation of the evidence. The ac
quisition of the evidence relative to the decision demands the consider
ation of its refutation. This is a principle that is also present in the current 
penal administrative procedure ( cf. c. 1720 , 1 °). Otherwise, nothing would 
prevent part of the probatory material being formulated in the step before 
the trial. 

All the activities will have to be carried out observing the formalities 
established by law, gathering them in writing with the intervention of the 
notary, for the purpose of obtaining a faithful documentation of the acts 
performed. 
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§ 1. Cum satis collecta videantur elementa, decernat Or
dinarius: 
1 ° num processus ad poenam irrogandam vel decla

randam promoveri possit; 
2° num id, attento can. 1341, expediat; 
3° utrum processus iudicialis sit adhibendus an, nisi 

lex vetet, sit procedendum per decretum extra iu
dicium. 

§ 2. Ordinarius decretum, de quo in § 1, revocet vel mu
tet, quoties ex novis elementis aliud sibi decernen
dum videtur. 

§ 3. In ferendis decretis, de quibus in §§ 1 et 2, audiat 
Ordinarius,  si prudenter censeat , duos indices 
aliosve iuris peritos. 

§ 4. Antequam ad normam § 1 decernat, consideret Ordi
narius num, ad vitanda inutilia iudicia, expediat ut, 
partibus consentientibus, vel ipse vel investigator 
quaestionem de damnis ex bono et aequo dirimat. 

§ 1. When the facts have been assembled, the Ordinary is to decree: 
1 ° whether a process to impose or declare a penalty can be initiated; 
2 ° whether this would be expedient, bearing in mind Can. 1341; 
3 ° whether a judicial process is to be used or, unless the law forbids 

it, whether the matter is to proceed by means of an extra-judicial 
decree. 

§ 2. The Ordinary is to revoke or change the decree mentioned in § 1 
whenever new facts indicate to him that a different decision should 
be made. 

§ 3. In making the decrees referred to in §§ 1 and 2 ,  the Ordinary, if he 
considers it prudent, is to consult two judges or other legal experts. 

§ 4. Before making a decree in accordance with § 1, the Ordinary is to 
consider whether, to avoid useless trials, it would be expedient, with 
the parties' consent, for himself or the investigator to make a deci
sion, according to what is good and equitable, about the question of 
damages. 

SOURCES: cc. 1942 § 1, 19 46 

CROSS REFERENCES: cc. 47 , 57 , 58, 196, 290 ,  1336, 1339 , 1341, 1342, 
1362 , 1446 , 1452 ,  1713 , 1715, 1724, 1726, 1729 
1734 
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C OMMENTARY ------

Josemaria Sanchis 

Conclusion of the investigation 

1. Decision of the ordinary (§ 1) 

The ordinary must render a decision about the conclusion of the in
vestigation by means of a decree when, keeping in mind the opinion of the 
investigator, he has established that "they have already culled sufficient el
ements" to ensure the highest knowledge possible of the facts. The ele
ments or clues that are gathered are sufficient when, after having analyzed 
them, the ordinary considers that he can decide, prudently and with good 
reason, to choose whether to file the acts in the archives or to put a trial in 
motion. The Code does not establish any limit of time for the duration of 
the investigation. At any rate, one has to bear in mind the rules for pre
scription of the criminal action ( cf. c. 1362). 

The questions that must be the object of prudent evaluation on the 
part of the ordinary are the possibility and advisability of a trial, and 
whether to pursue the administrative or the judicial route. 

a) Viability of the process (1°) 

The main requirement necessary to commence a penal trial is the ex
istence of serious evidence that can be manifested in the external forum 
about the commission of the offense and the imputability of its perpetra
tor. Where this evidence does not exist, a trial is impossible, and there is 
an obligation to resort to filing the acts in the archives. Moreover, if one 
deduces the innocence of the accused from the investigation, there is a 
greater reason to resolve the case in this manner. 

Where the facts are concerned, the certitude that is required to begin 
the trial is not the same as the certitude for the issuing of the sentence. To 
begin a trial, serious causes are required; in contrast, to pronounce a sen
tence of guilt, moral certitude about the culpability of the accused is de
manded. In the preliminary phase of the trial, the decision of the ordinary 
does not refer to a determination that the offense took place or the pen
alty that should be applied. The ordinary or the judge will do this only 
after having listened to the accused and given him the possibility to de
f end himself (with the intervention of an advocate, etc .), following all the 
norms for the progress of the trial. 
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b) Suitability of the process (2°) 

In establishing the need to evaluate whether or not a penal trial 
should be initiated, the canon makes an explicit reference to c. 1341, 
which states a fundamental principle of penal law: one must not proceed 
to impose or declare a penalty except after having verified that it is impos
sible to procure the purpose of the canonical penalty by other means. For 
example, if the purpose of the penalty is the reparation of damages, the 
restoration of justice and the correction of the delinquent member of the 
Church, and these ends can be achieved in another way, then the penalty 
should not be imposed. In such a case, the ordinary has an obligation not 
to begin a penal trial. However, c. 1718 is not an invitation for inaction in 
the face of an offense. Instead, it illuminates the fact that the ordinary is 
obligated, with pastoral charity and prudence, to intervene at the proper 
time, not only after the commission of an offense, but also beforehand, to 
prevent the offense and to avoid its harmful effects. In a matter of such 
importance for the salvation of souls and the welfare of the people of God, 
there is no place for negligence. 

Among the pastoral means suitable for accomplishing of the objec
tives of a penalty, two specific ones are mentioned in c. 1341: fraternal 
evangelical correction (Mt. 18: 15-17 ) and reprimand (the penal remedy 
referenced in c. 1339 § 2). Other means are referred to under the heading 
of pastoral concern. Among these latter means one finds the warning and 
the penal remedy that can be directed "toward that person who is found to 
be in the near occasion of committing an offense, or toward that person 
where, after an investigation has been conducted, there reappears a seri
ous suspicion that he has committed an offense" (c. 1399 § 1). This type of 
admonition is optional, except as a necessary preliminary requirement for 
the valid application of medicinal penalties or censures and for the appli
cation of some expiatory penalties for determined offenses (cf. cc. 1371, 
1394 § 1, 1395 § 1, 1396). 

The use of the pastoral means mentioned is not obligatory per se, 
with the exception of the canonical warning in the cases indicated above. 
However, c. 1341 along with the spirit that animates it-and not excluding 
all the arrangements of the current penal ordinance set up for the safe
guarding of communion-would be in vain if the ordinary were to disre
gard using such means and verify that their efficacy is evident. From the 
notification of the offense, or the knowledge of the existence of a situa
tion occasioning the offense, the ordinary must begin a pastoral undertak
ing to either avoid the committal of the offense, or, the offense having 
already been committed, to obtain the amendment of the offender, the re
establishment of justice and the reparation of scandal. 

In this perspective, insofar as we have emphasized the pastoral char
acter of the canonical penalty, "it is suitable to stop to reflect upon a mis
understanding, perhaps understandable but harmful nonetheless, that 
often conditions the vision of the pastoral nature of ecclesiastical law. 
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Such a distortion consists in attributing significance and pastoral inten
tions solely upon those aspects of moderation and of humanity which can 
be related at once with aequitas canonica; that is to say, it consists in 
holding that only exceptions to the laws, the avoiding of recourse to trials 
and to canonical sanctions and the reduction of juridic formalities, have 
real pastoral importance. In this way one forgets that justice as well as 
strict law -and, as a consequence, the general norms, trials, sanctions 
and other typical demonstrations of legality, especially when found to be 
necessary- are demanded in the Church for the welfare of souls. There
fore they are intrinsically pastoral realities. " 1 

c) Choice of an adequate method: judicial or administrative (3) 

The ordinary, having determined that a penal trial is both possible 
and appropriate, must make the decision as to the route to follow: judicial 
or extra-judicial. Canon 1342 § 2 considers the restraints against proceed
ing extra-judicially: "Perpetual penalties cannot be imposed or declared 
by means of a decree; nor can there be imposed those other penalties 
which the law or precept forbids their being applied by decree." Dismissal 
from the clerical state (cc. 290 ,2 ° and 1336 § 1, 5°) and the penal privation 
of office ( c. 196) are perpetual by nature. The rest of the expiatory penal
ties can be perpetual (cf. c. 1336 § 1). 

According to the text of the canon, it would seem that the choice of 
the extrajudicial or administrative route is relatively free, subject to few 
conditions. This interpretation is substantially modified when joining this 
canon with the provision given by c. 1342 § 1, which establishes that one 
can administratively proceed only if just reasons exist which argue 
against there being a judicial trial. This solution is consistent with the fun
damental principles of the canonical system relative to the safeguarding of 
the common welfare of the Church and the protection of the fundamental 
subjective rights of the faithful. 

2. Subsequent revocation or modification (§ 2) 

The reason for its revocation and for its modification is the existence 
of new elements not previously known by the ordinary, or that were not 
even present at the moment of the decision (for example, the amendment 
by the accused). These new elements demand that a different decision be 
rendered. One here raises the question whether through determining "new 
elements" one can also understand a new outlook on the facts or a new 
formulation of the problem on the part of the ordinary that convinces him 

1. JOHN PAUL II, "Discurso a la Rota Romana," January 18, 1990, in L'Osservatore 
Romano, January 19, 1990, p. 5. 
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to decide differently. It does not appear that these interpretations can be 
excluded. 

The canon speaks of a revocation and a modification of the decree. 
By means of the revocation, which is done by means of another adminis
trative act ( cf. c. 4 7), the preceding decree ceases to have effect ( cf. c. 58 
§ 1). The modification consists in the correction of the decree, while keep
ing its valid elements. The revocation and/or modification of the decree 
are accomplished through the initiative of the ordinary, or at the instance 
of the interested party ( cf. cc. 5 7 and 1734 § 1 ). 

Revocation and modification can ref er to both the decision to put the 
trial into motion, as well as the decision to proceed judicially or extrajudi
cially. However, one cannot always repudiate or alter the contents of the 
decree. As a matter of fact, as far as the judicial process goes, once this 
has been initiated, it cannot be changed, and, if the promoter of justice 
were to request the abandoning of the court procedure by mandate of the 
ordinary, "for validity, the renunciation must be accepted by the accused 
person, unless he or she has been declared absent from the trial" ( c. 1724 
§ 2). Moreover, if new elements appear during the trial through which "it 
becomes quite evident that the offense has not been committed by the ac
cused, the judge must declare this in his sentence and acquit the accused" 
(c. 1726). The contents of this canon must also be applied, by analogy, 
when one is proceeding extrajudicially. Therefore, the unilateral decision 
of the ordinary is insufficient. 

On the other hand, when the administrative procedure has started, it 
is possible to change over to the judicial route at any moment of the pro
cedure-always with the provision that the decision was made before the 
judicial decree was issued. 

3. Suitability of consulting previously (§ 3) 

Because of the importance and seriousness of such decisions, the su
preme legislator has considered it important to include § 3 that , while it 
does not set up an obligation of juridic nature, does express the necessity 
of attentively weighing all the circumstances. 

By judges, we are obviously referring to ecclesiastical officers, not 
civil servants. The term iuris periti, on the contrary, leaves open the door 
to any expert in law -not necessarily in canon law- whose opinion can 
be useful to the ordinary. However, it is important to pay attention to the 
fact that the formulation of the canon requests that references either to 
the promoter of justice or to the investigator2 not be made, although the 
canon does not prohibit their intervention. It seems that the reason for 

2. Cf. Comm. 12 (1980), p. 190 
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such an exclusion is to avoid possible prejudices and, to that end, it is rec
ommended to appeal to the opinion of experts who have not already taken 
part in the investigation, or who must take part later on in the trial in case 
the decision is made to put it into motion. 

The CCEO, on the other hand, puts the obligation of listening to the 
accused and to the promoter of justice before deciding such questions ( cf. 
C.  1469 § 3). 

4. Suitability of preliminary arbitral intervention (§ 4) 

In c. 1446, an exhortation is made to the faithful, salva justitia, to 
avoid trials and to settle litigations peacefully. The norm logically refers 
only to private cases, the object of which is at the free disposition of the 
parties, as is the case of the damages caused by the delict. It does not af
fect cases in which the public welfare of the Church or the salvation of 
souls is involved (cf. c. 1452 § 2), and in which the settlement of the com
promise (cf. c. 1715 § 1) is unthinkable. The purpose foreseen by § 4 of 
c. 1718 is that of avoiding a trial for the indemnification of the damages 
caused by the delict or for the avoidance of bringing up that action which 
can be instigated both in the penal trial and in an autonomous manner ( cf. 
C. 1729 § 1). 

The decision about the importance of such an arbitral intervention is 
up to the ordinary, but the parties must give their consent because it is 
their respective duty to put into effect the action for the healing of the 
damage. This does not mean that the intervention of the ordinary is neces
sary for the legitimacy or the validity of the agreement, since the parties 
can come to an agreement at any moment through their own initiative ( cf. 
c. 1713). The canon is mainly directed toward the ordinary so that, if he 
considers it suitable, he takes the initiative and exercises the role of medi
ation in the controversy. 

With the arbitral judgment, one is evidently not dealing with entering 
upon the substance of the penal case. This arbitral judgment must be lim
ited to settling the question of damages ex bona et aequo. On the other 
hand, carrying out this judgment does not affect the exercise of criminal 
action. 
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Investigationis acta et Ordinarii decreta, quibus investi
gatio initur vel clauditur, eaque omnia quae investigatio
nem praecedunt, si necessaria non sint ad poenalem 
processum, in secreto curiae archivo custodiantur. 

The acts of the investigation, the decrees of the Ordinary by which the in
vestigation was opened and closed, and all those matters that preceded 
the investigation, are to be kept in the secret curial archives, if they are 
not necessary for the penal process. 

SOURCES: c. 19 46 §2, 1 ° et 2 ° 

CROSS REFERENCES: c. 489 

CO MMENTARY ------

Josemaria Sanchis 

Archive of the acts of the investigation 

1. If the ordinary decides against putting a trial into motion, then the 
acts should be filed in the secret archives of the curia. Reference is made 
to such an archive in c. 489 . 

2.  As for the material which must be filed, the canon specifies: a) the 
acts of the investigation, that is to say, all the documentation gathered dur
ing the investigation; b) the decrees of the ordinary with which he initi
ated and concluded the investigation; and, c) all that preceded it: the 
knowledge of the offense, the possible announcement, the information 
gathered beforehand, etc. This matter will be filed only if it is not neces
sary for a penal process, administrative or judicial. If the ordinary has de
cided that he must proceed to the application of a penalty by means of an 
extra-judicial decree, he must let the accused know of the accusation and 
all the proofs presented in the brief, so he can defend himself ( cf. c. 1720 , 
1 °). If the ordinary has decreed to put the judicial process in motion, the 
acts of the investigation must be offered to the promoter of justice, who 
will present the written accusation to the judge (cf. c. 1721 § 1). All the 
acts of the investigation must be handed over, particularly those acts that 
may be necessary for the penal process, namely for the verification of the 
facts and the knowledge of the truth about the commission of the offense, 
its circumstances, the degree of imputability of its author and possible ac
complices, etc. The determination of the necessary documents with re
gard to the sentence logically pertains to the judge or tribunal, who can 
ask the ordinary for the documents he considers necessary. 
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3. The motives for the decision not to start the penal procedure and 
to file the acts in the archives can be very diverse. In fact, it can be due to 
the innocence of the person being investigated, shown during the develop
ment of the investigation, the impossibility of accumulating sufficient evi
dence to initiate a trial, and the will of the ordinary, who has considered it 
inappropriate to proceed against the presumed author of the delict, de
spite the presence of sufficient proofs. In any case, the motives for the de
cision must be established in a document that will be attached to the 
summary in the archives. 
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CAPUT II 

De processus evolutione 

CHAPTER II 
The Course of the Process 

Si Ordinarius censuerit per decretum extra iudicium esse 
procedendum: 

1 ° reo accusationem atque probationes, data facultate 
sese defendendi, significet, nisi reus, rite vocatus, 
comparere neglexerit; 

2 ° probationes et argumenta omnia cum duobus asses
soribus accurate perpendat; 

3° si de delicto certo constet neque actio criminalis sit 
extincta, decretum ferat ad normam cann. 1342-
1350, expositis, breviter saltem, rationibus in iure et 
in facto. 

If the Ordinary believes that the matter should proceed by way of an extra
judicial decree: 

1 ° he is to notify the accused of the allegation and the proofs, and give 
an opportunity for defense, unless the accused, having been lawfully 
summoned, has failed to appear; 

2 ° together with two assessors, he is accurately to weigh all the proofs 
and arguments; 

3 ° if the offence is certainly proven and the time for criminal proceed
ings has not elapsed, he is to issue a decree in accordance with Cann. 
1342-1350 , stating at least in summary form the reasons in law and in 
fact. 

SOURCES: cc. 1933 §4, 2225, 2233 § 1 

CROSS REFERENCES: cc. 134 §1, 368, 29 5 §1, 1342-1350 , 1362, 1412, 
1415, 1425 §1 ,  2, 1507 §3 , 1509 §1, 1608 ,  1620 , 
1717-1719 , 1724, 1726 
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C OMMENTARY ------

Antonio Calabrese, cp. 

This canon is complex and not without difficulties. It covers the en
tire extrajudicial process for the imposition or declaration of canonical 
penalties, from the moment the ordinary decides to adopt this procedure 
until the issuance of the penal decree. 1 

1. First of all, it is necessary to clarify which ordinary makes the de
cision to follow the extrajudicial route. That person is the ordinary who 
instigated the preliminary investigation which cc. 1717-1719 treated. How
ever, while the ordinary can delegate another person for that preliminary 
investigation , he is the only one who can take responsibility for the deci
sion about the route Uudicial or administrative) that must be followed , 
who possibly will make use of the counsel of expert and competent per
sons. 

By the word "ordinary" is meant all those included in this title in the 
law: diocesan bishops and those who are the equivalent insofar as they are 
put in charge of a particular Church, including territorial prelates, territo
rial abbots, vicars apostolic, apostolic prefects, administrators of stably 
erected apostolic administrations ( cc. 134 § 1 and 368), military ordinaries 
(SMC) and personal prelates (c. 295 § 1). vicars general and Episcopal vic
ars, with the consent and with the mandate of the diocesan bishop, must 
also be included (c. 134 § 1). With respect to their own subjects, major su
periors of clerical religious institutes of pontifical Right should be under
stood to enjoy at least ordinary executive power (c. 134 § 1). 

The ordinary of the place is the ordinary of the domicile or the quasi
domicile, or of the place where the deli ct was committed ( cc. 1408 and 
1412 ). For religious of clerical pontifical right , there will be their proper 
ordinary or major superior, but the ordinary might also be the ordinary of 
the place where the delict was committed. Due to prevention, the right to 
judge belongs to the ordinary who was the first to cite the accused legiti
mately (c. 1415). 

2 .  The analysis of the procedure that has to be followed must not 
leave out the various considerations for which the ordinary can avail him
self of the opinion of persons who are expert and competent. 

a) A delict for which the law has not provided a need for a judicial 
process must be handled effectively. There are also delicts that bear at
tached penalties for whose imposition or declaration there is required, for 
validity, the judicial trial. According to c. 1342 § 2 , perpetual penalties can
not be inflicted or declared in an extrajudicial procedure , nor can they be 

1 . I procedimenti speciali nel diritto canonico (Rome 1992), pp. 233-281 . 
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inflicted or declared for delicts for which the law or precept that estab
lishes them prohibits them from being applied by decree. For example, the 
dismissal from the clerical state, for ever, can only be imposed through the 
judicial trial, before a tribunal composed of three judges and, in more dif
ficult cases, of five, according to the judgment of the ordinary ( c. 1425, 
§ 1,2 °). 

Some penalties are perpetual by their very nature, like dismissal 
from the clerical state or privation from an office; others can end up that 
way by the provision of the law. Perpetuity has reference only to expiatory 
penalties, called vindictive in the past. It never refers to medicinal penal
ties (excommunication, interdict, suspension), because these endure only 
during the time of the contumacy of the accused, or where the subject per
sists in his bad will or delict. These matters must be forgiven in the exter
nal forum or absolved in the internal forum, when the contumacy ceases 
(c. 1358 § 1). The contumacy ceases when the accused truly repents of his 
delict and has performed suitable reparation for the damages or scandal, 
or at least has seriously promised to do so ( c. 134 7 § 2). 

There are offenses for which the law provided, in addition to a pen
alty latae sententiae, the placing of other penalties ferendae sententiae, 
extending it even to the point of dismissal from the clerical state. In these 
cases, it does not appear that the ordinary can choose the extrajudicial 
route, precisely because of the possibility of imposing dismissal from the 
clerical state, which cannot be imposed through this route. However, it 
can be tolerated that one can do it if he intends to limit himself solely to 
the imposition of the lesser penalties. If the extrajudicial route is adopted, 
the later step to the judicial route for the imposition of the maximum pen
alty does not seem possible. 

b) Moreover, the ordinary must have valid motives that are opposed 
to the judicial route. According to c. 1342 § 1, as long as just reasons exist 
which are opposed to the judicial route, one can proceed by the extrajudi
cial route. This means that the Code prefers the judicial route and wants it 
to be followed normally, except when just reasons exist which indicate 
the opposite. It appears, then, that the Code itself presents the judicial 
route as that which offers greater guarantees in its procedural system. 2 

The just causes that permit the following of the extrajudicial or ad
ministrative route have to be opposed to the judicial route (obstent) ; they 
cannot simply be reasons that argue for following the other route. Thus, 
for example, the greater expeditiousness of the administrative way does 
not appear to be a just cause, nor does the urgency to punish the accused 
and to reestablish justice and the order that has been damaged appear to 
be a just cause, because neither the one nor the other are hindrances for 

2. V. DE PAOLIS, "L'applicazione della pena canonica," in Monitor Ecclesiasticus 114 
(1989), p. 93. 

2008 



CALABRESE Ch. II. The Course of the Process c. 1720 

the judicial route.3 On the other hand, in view of all its requirements, it is 
doubtful that the extrajudicial route is more expeditious than the judicial. 

c) In the light of the preceding considerations and of any others that 
circumstances can suggest, the ordinary will decide to adopt one route or 
the other. If he decides to adopt the extrajudicial route, he issues a decree 
with which he declares the beginning of the proceedings, specifying that 
the procedure to follow is the extrajudicial one and designating the person 
who must conduct the procedure to its completion (c. 1718 § 1 ,  3 °). 

He can pursue the action himself, but, in his dealing with the inflict
ing or the declaring of penalties, it is more pastorally suitable to delegate 
another priest, preferably the judicial vicar, who has been institutionally 
appointed to handle canonical procedures. In every case, it is proper that 
the bishop not delegate the one who has carried out the preliminary inves
tigation. The reason is not that the bishop is expressly ordered to do so, as 
happens in the case of the choice of the judicial route ( c. 1717 § 3), but 
through analogy with that arrangement. That is to say, the reason exists in 
virtue of the same principles that are found in the origin of that prohibi
tion and which appear to be rooted in the need of having at one's disposal 
an impartial person, not predisposed because of the results of the previ
ous investigation. 

3. Whoever conducts the proceedings must inform the accused of the 
accusation and the proofs against him, and he must give him the possibil
ity of defending himself. 

The notification must be done in writing, but the accused must al
ways be called in so that he may be orally notified or so that the accusa
tion and the assembled proofs may be read to him. After this reading, the 
notification is put into writing and the text will be offered to him. This 
must be duly signed by the one conducting the proceedings and, insofar as 
possible, by the notary. 

The summons must be performed in due form. This means that he 
has to be notified by means of a citation through the postal service or an
other absolutely secure way as happens in the case of judicial notifica
tions (c. 1509 § 1). The formal citation has relevance in the case of the 
absence of the accused. The citation ceases being as important ( c. 1507 
§ 3) if he himself makes his appearance, although he has been cited in an
other way -even by telephone- or if he appears spontaneously, for ex
ample, because he has heard that his case is being talked about, or simply 
because by chance he was located in that vicinity for other reasons. At all 
events, it is necessary that they let the accused know that a procedure 
against him is underway. The citation has juridic effects for this reason. 

4. A most important element is the "faculty" to def end himself, which 
has to be conceded to the person being accused. "Faculty" in this case is 

3. A. CALABRESE, Diritto Penale Canonico (Milan 1990), pp. 145ff. 
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synonymous with right. The accused would also be able to renounce exer
cising this right for different reasons. For example, some possible reasons 
could be the delict imputed to him and the proofs are evident, or even out 
of disdain for the ecclesiastical authority, or through a conviction that it 
will never be possible to prove the delict that they attribute to him. 

In every case, even when the delict and the imputability are evident, 
the possibility to defend himself must be given to him. The right to de
fense in any juridical system is one of the pivots of the penal trial, and this 
is also true in the juridical system of the Church, both when it proceeds 
along the judicial route and when it adopts the extrajudicial route. No
body can be condemned or suffer penalties without the possibility of de
fending himself. The canonical process that has not given that possibility 
to the accused must be declared null ( c. 1620 , 7 °). 

5. The ordinary, or the person designated by him, brings to the atten
tion of the accused the delict that is attributed to him as well as the proofs 
already assembled. The dialogue can clarify obscurities, uncertainties and 
discrepancies. Of course, it is possible in this phase to free the accused 
from total responsibility and to declare him innocent. However, if the ver
bal defense and the interchange do not establish the innocence of the ac
cused, but the proofs are still strong, he continues with the trial. 

Nevertheless, the ordinary can suspend action at any moment, be it 
at the beginning or in an advanced stage of the trial ( cf. cc. 1718 § 2, 1724 
§ 1, 1726). 

The interrogatory might not be sufficient for the defense, in the judg
ment of the accused, especially when he has learned about the accusation 
just at that very moment. If he asks for time to prepare the defense, even 
in writing, the ordinary must concede this to him, so long as the time re
quested is reasonable. When that time has expired, the ordinary again 
cites the accused to clarify the most recent matters that might have come 
to light in the interrogatory, both from the accusation and from the de
fense. If, in the judgment of the ordinary or of the accused, the second in
terrogatory has not clarified matters, the accused has the right to other 
interrogatories, eventually preparing new proofs to complete his defense. 
However, the petition for new interrogatories that only tend to delay the 
proceedings must be rejected. 

Each interrogatory must be put into the acts and the accused, the or
dinary and the notary must sign them. 

However, if the accused, though duly cited, does not appear, the or
dinary still goes ahead. What this means is that the accused is refusing to 
defend himself or he is acting as if he were renouncing a defense. 

At this stage, the intervention of the advocate is not admitted. The 
accused must personally defend himself in the interrogatories. Yet, he can 
consult advocates and experts beforehand, especially if he is adding a 
written defense to his oral answers. 
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6. After having questioned the accused and having received his writ
ten defense, the ordinary chooses two assessors who are expert and of 
honorable conduct (cf. c. 1424). With these persons, he carefully evaluates 
all the assembled documentation: the accusation, the proofs, the argu
ments and the defenses. 

This is the most important, the most delicate and the most difficult 
moment, since it is the phase in which the ordinary makes the decision of 
convicting or absolving the accused. The help of the two assessors, who 
ordinarily are judges of the tribunal, permits him to make a just decision. 
To evaluate adequately the accusation and the proofs, the arguments and 
the defenses, the technical contribution of the consultors and their judi
cial and legal experience, is necessary, particularly when the ordinary, in 
the situation where he is the one who directly initiates the actions, does 
not have an adequate knowledge of the law nor judicial experience. These 
considerations must constitute a recommendation to the ordinary not to 
undertake the trial personally, but to designate his judicial vicar or an
other expert priest to do so. 

In any case, the intervention of the two assessors is always neces
sary, even if the trial is being directed by the judicial vicar or by another 
priest. In practice, the judgment about the innocence or the culpability of 
the accused is made collegially, even though the judicial vicar or the priest 
ad hoc are the ones responsible in the eyes of the accused and all of those 
who have an interest in the case. 

7 .  With the evaluation of the accusations, the proofs, the defenses 
and all the circumstances, the ordinary or the person designated by him 
must be in a position to issue a judgment of acquittal or of guilt. 

a) Before everything else, it must be known with certainty that the 
delict has been committed. The certainty demanded is moral, and it must 
be attained from the acts and the proofs (c. 1608 §§  1-2). A personal con
viction does not suffice, nor do secret reasons or proofs, though recog
nized by the ordinary or his delegate but not brought forward as proofs 
nor presented to the accused. 

Moreover, it must be known with certainty that the delict is imput
able to the accused, not only materially, but also morally. Therefore, there 
will have to be an evaluation of the circumstances that diminish or elimi
nate imputability ( c. 1345). 

In the decree, the ordinary must show, at least in a concise way, the 
reasons of law and the facts of the case, beginning with those by means of 
which he has arrived at moral certitude. 

If there remains a doubt as to the material imputability or the moral 
imputability -and with greater reason if there is a doubt about both- the 
accused cannot be found guilty. In such a case, the ordinary must issue a 
decree concluding the criminal action ( c. 1718 § 2). However, if it has been 

2011 



c. 1720 Bk. VII. Pt. IV. The Penal Process CALABRESE 

pointed out with evidence that the delict was not committed by the ac
cused, the ordinary, at any point in the trial, must issue a decree of acquit
tal (cf. c. 1726). 

b) Before issuing the penal decree, the ordinary or his delegate must 
also examine whether the criminal action has been extinguished through 
prescription. If it has expired, he cannot proceed to the sentence, but im
mediately a decree of the cancellation of the criminal action must be is
sued (cf. c. 1362 § 1). If it has not been extinguished, a penal decree is 
issued. 

8. If the delict is certain, as well as its imputation to the accused, and 
if the criminal action has not been extinguished, the ordinary issues the 
decree by which he imposes the provided penalty. If what is being treated 
is the penalty f erendae sententiae, or when the accused has fallen into a 
penalty latae sententiae, he will properly declare it so. However, he must 
observe the norms of cc. 1342-1350 (the prohibition against imposing or 
declaring perpetual penalties by decree, of imposing a censure without a 
previous warning, etc. ), and he must reveal, at least briefly, the reasons of 
law and of fact in the same decree. 

The decree follows, then, the model of a sentence, but it is not a sen
tence. Therefore, the norms that establish the curable and the incurable 
defects of the sentence do not apply, but the norms that refer to adminis
trative acts do apply. Thus, if a decree were to omit the explanation pro
viding the reasons of law and of fact, it would still be valid, although it can 
be challenged through an appeal by reason of a violation of the law ( a vio
lation of n. 3 ° of the canon upon which are commenting) in decernendo. 

The disclosure of the reasons of law and of fact is the most delicate 
part of the entire procedure. To accomplish this, knowledge of law in the 
broadest sense of the word is required. Also required -especially in the 
evaluation of the facts- is a knowledge of psychology and of human con
duct, wisdom in the consideration of the attenuating circumstances, ex
cusing or aggravating circumstances, prudence, impartiality, good sense, 
and, above all, a pastoral and priestly sense, which must put a characteris
tic note of mildness and Christian goodness upon the application of penal
ties. 

In the case in which the accused turns out to be innocent, the decree 
of acquittal must be issued ( cc. 1342 § 3 and 1726). 

The formula cons tat or non constat in the dispositive section is valid, 
since the Code uses that same form in these expressions: si de delicto 
certo constet . . .  ( c. 1720 , 3 °), si evidenter constet delictum non esse a reo 
patratum ( c. 1726). However, in a decree of acquittal, the phrase non con
stat might be interpreted as leaving the matter in doubt, unless other terms 
are added to indicate a certainty. For this reason, it would be better not to 
use it. If it is used, it must be understood as a full absolution or as a procla
mation of the innocence of the accused. 
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1721  

Ch. II. The Course of the Process c. 1 72 1  

§ 1 .  Si Ordinarius decreverit processum poenalem iudi
cialem esse ineundum, acta investigationis promo
tori iustitiae tradat, qui accusationis libellum iudici 
ad normam cann. 1502 et 1504 exhibeat. 

§ 2.  Coram tribunali superiore partes actoris gerit pro
motor iustitiae apud illud tribunal constitutus. 

§ 1. If the Ordinary decrees that a penal judicial process is to be initiated, 
he is to pass the acts of the investigation to the promotor of justice, 
who is to present to the judge a petition of accusation in accordance 
with Cann. 1502 and 1504. 

§ 2. Before a higher tribunal, the promotor of justice constituted for that 
tribunal adopts the role of plaintiff. 

SOURCES: § 1: cc. 1934, 19 54, 1955 

CROSS REFERENCES: cc. 134 § 1, 1425 § 1, 2°, 1430 , 1502 , 1504, 1514, 
1533 

C OMMENTARY ------

Raffaele Coppola 

1. This canon directs the attention of the responsible bodies1 toward 
the judicial iter, which is detailed and, of course, mindful of human rights. 
Still, administrative trials are also traditionally characterized in the 
Church through the search for truth and in forms that clearly resemble 
properly judicial trials. 

It belongs to the promoter of justice to initiate the penal judicial trial 
by means of a document in accord with cc. 1502 and 1504. He takes the 
steps referred to in this canon, steps that are similar to those for the ordi
nary contentious trial. Those are found, as always, in the norms classified 
in their own section. This commentary shall essentially refer to these, re
sorting to the appropriate source for a close study of the common norms, 
which include the canons about trials in general. 

In the case of the ordinary's choice of the judicial route, this canon 
delivers the acts of the previous investigation to the promoter of justice. 
This is indispensable for initiating the flow of action and for ensuring the 

1. Cf., on the preparatory work on the CIC, Comm. 9 (1977), pp. 161-162; 12 (1980), 
p. 190. 
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correct formulation of the accusation. The position of petitioner in the 
trial is reserved for the promoter of justice, who does not appear in the 
stage of the investigation (not the same as in the CCEO: c. 1469 § 3): "The 
legitimacy of acting against the respondent who is accused of a delict and 
before the judge" belongs exclusively to him,2 now that (since the Pio
Benedictine Code) the popular criminal action (in its development in the 
ancient law), open to anyone of the faithful, has been ignored. 

The promoter of justice, who has the duty to safeguard the public 
welfare (c. 1430 ), as a general procurator -a public ministry in the name 
of the Church- therefore has a monopoly on the criminal action, together 
with the further duties derived from it. These duties are to support the ac
cusation, to procure the proofs and to put forth an appeal in the cases con
sidered by the law. 

For this reason, it is important to emphasize that the preliminary in
vestigation (cf. cc. 1717-1719 ) is to prepare for the accusation in the new 
process; it is not only for the acquisition of proof. It is an investigation di
rected by the ordinary along the determined prescriptions inherent in the 
exercise of the criminal action. 3 The elements that the ordinary collects 
for this purpose, even through suitable persons, have value within the in
terior of the pre-procedural phase, for the purpose of possibly deciding 
whether he will proceed by means of an extra-judicial decree; of deciding 
upon the filing of the acts into the archives; and of determining the unsuit
ability or suitability of the trial-the latter case including the formulation 
of the accusation on the part of the promoter of justice. However, these 
matters do not have value in the trial itself, that moment in which the 
judge is called upon to pronounce upon the substance of the case, finding 
the accused guilty or acquitting him. 

That rule has no exceptions in the canonical system. Such excep
tions do not exist, not even through a reference to the acts that led to the 
definitive acquisition of probatory information ( called in other places 
through surprise, perplexity or confusion) . Like judicial inspections, 
they always pertain to the procedural phase ( c. 1582). It is from that situa
tion that a form of trial, meticulously inspired by the principle of equality 
for the means of defense between the accusation and the defense, results. 
Also, there is another result in that fact that, in this necessary revision, 
both the confidentiality about the actions of the preliminary investigation 
and the fact that there was not offered any defensive participation regard
ing the actions of the ordinary or of his delegate, evidently acquire a dis
tinct meaning, neither in the CIC nor in the CCEO (in which there is also 

2. F. LOZA, commentary on c. 1721, in CIC Pamplona. 
3. Cf. C. VENTRELLA MANCINI, "L'indagine previa nel processo penale del Codice di Diritto 

canonico della Chiesa latina e delle Chiese orientali, " in R. COPPOLA (Ed.), Incontro fra 
canoni d 'Oriente e d 'Occidente. Atti del Congresso Internazionale, 2 (Bari 1994), pp. 543-
556. 
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provided the interview of the person being investigated, and, in addition, 
the interview of the promoter of justice: CCEO, c. 1469 § 3). 

The study of the function of the accusation, as it results from 
c. 1721's treatment of the area bordering between the preliminary inquir
ies and the judicial trial, is useful for the assessment of the system 
adopted by the code. This undoubtedly follows the route of the accusatory 
public process, which, combined with other forms, for centuries had force 
and consistency in the Church. After the French revolution, with the over
coming of the inquisitorial procedure of the Ancient Regime, it passed to 
the ordinances of the western states of democracy. 4 Apart from that, in the 
Pio-Benedictine Code, the inquisition did not follow the footsteps of the 
classical inquisitorial trial (the sameness of terms is only nominal), but a 
form of mixed process5 began, with the prevalence of the accusatorial ele
ment, substantially adopted into not a few juridical ordinances. 

2. With the accusation of the promoter of justice joined to the peti
tion, the process, with all of its effects, has begun. Moreover, the personal 
element is constituted by the presence of someone with the status of the 
petitioner (the procedural representative of society, directly interested in 
the mending of the public damage caused by the delict), by the presence 
of the respondent (the one being accused) and by the presence of the 
judge. The material element of the criminal action is the declaration or 
the imposition of a penalty, according to which the delict is punished with 
a penalty latae sententiae or ferendae sententiae. Finally, the causal ele
ment, or the title of the action, is the presumed commission of the delict 
and the imputability of the delict because of which the member of the 
faithful stands accused. 6 

Passing to the written content of the accusation, with which there is 
introduced a penal case (something which has importance principally 
from the viewpoint of its concrete appearance), certain material must be 
present in the interchange: a)it must indicate to the judge before whom 
the cause is being introduced, what the penalty is that he has to apply and 
who is the presumed author of the delict; b) it must indicate, at least in a 
general way, the juridical basis of the claim and upon what facts and 
proofs the promoter of justice bases his case in order to prove his state
ments; c) it must be signed by the promoter of justice, showing the day, 
month and year in which it has been written, also the place where he has 
his domicile for the purpose of receiving notifications; d) it must show the 
domicile or quasi-domicile of the accused. 

4. Cf., for a different view, F. CORDERO, Procedura penale (Milan 1993), pp. 2 lff. 
5. Cf., among others, J. BRYS, Juris canonici compendium, II (Brugis 1949), p. 369; 

M. CONTE A CORONATA, Jnstitutiones Juris Canonici, III (Torino 1956), pp. 473ff. 
6. Cf., except for the adaptations of the text, M. CABREROS DE ANTA, Comentarios al 

C6digo de Derecho Canonico, III (Madrid 1964), p. 675. 
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When treating penal controversies, it must be observed that in the 
acts that have been sent him by the ordinary (who can also be the major 
superior of a religious institute or of a clerical society of pontifical right), 
the promoter of justice learns the basis for the accusation and the basis 
for the competence of the judge. Such issues arise in the case of delicts 
that can be punished with dismissal from the clerical state, or in cases ini
tiated to inflict or declare excommunication, where there must be a colle
giate tribunal of three members (c. 1425 § 1 ,2 °). However, if the ordinary 
did not exclusively indicate the judge before whom the accusation has to 
be presented, it is understood that the action has to be opened before the 
judge of the place in which the promoter of justice performs his office. 7 

The exclusivity of the promoter of justice's function regarding his 
special relationship to the ordinary is confirmed by § 2.  The function of 
petitioner is exercised by the promoter of justice, constituted before the 
higher tribunal, "whether in the court of receiving the petition or in the 
court of accusation." Those words disappeared in the course of the prepa
ratory editing of the code, because they were considered superfluous. 
However, not less superfluous is the expression "taking the part of the pe
titioner" where the consultors, in a certain stage of their labors, would 
have liked to have made an addition through an incidental clause in § 1 of 
c. 17218 . They wanted to avoid the erroneous interpretation according to 
which the promoter of justice would fulfill the function of petitioner only 
before the second instance tribunal. 

7. Thus, but with reference to the CIC/1917, M. LEGA, Commentarius in iudicia 
ecclesiastica, V. BARTOCCETII (ED.), III (Rome 1950), p. 281. 

8. Cf. Comm. 12 (1980), p. 193. 
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1722 

Ch. II. The Course of the Process c. 1722 

Ad scandala praevenienda, ad testium libertatem pro
tegendam et ad iustitiae cursum tutandum, potest Or
dinarius, audito promotore iustitiae et citato ipso 
accusato, in quolibet processus stadio accusatum a sacro 
ministerio vel ab aliquo officio et munere ecclesiastico 
arcere, ei imponere vel interdicere commorationem in 
aliquo loco vel territorio, vel etiam publicam sanctissi
mae Eucharistiae participationem prohibere; quae om
nia, causa cessante, sunt revocanda, eaque ipso iure 
finem habent, cessante processu poenali. 

At any stage of the process, in order to prevent scandal, protect the free
dom of the witnesses and safeguard the course of justice, the Ordinary 
can, after consulting the promotor of justice and summoning the accused 
person to appear, prohibit the accused from the exercise of the sacred 
ministry or of some ecclesiastical office and position, or impose or forbid 
residence in a certain place or territory, or even prohibit public participa
tion in the blessed Eucharist. If, however, the reason ceases, all these re
strictions are to be revoked; they cease by virtue of the law itself as soon 
as the penal process ceases. 

SOURCES: cc. 1956-1958 

CROSS REFERENCES: cc. 128, 1417, 1729-1731,  1732 

COMMENTARY ------

Raffaele Coppola 

1. Without a doubt, c. 1 722 must be framed within the affirmation of 
justice in a broad sense. If one makes an exception for cc. 1720 and 1721 
(with regard to, respectively, the extrajudicial mode and the function of 
the promoter of justice), c. 1722 is the only canon that, within the scope of 
the development of the trial, openly directs itself toward this end, so that 
the norms leading to the protection of the rights and interests of the faith
ful always predominate. 

Safeguarding justice is fundamental in the life of the Church, as in 
every organized society. "The process tends to establish justice in the 
community once again. The trial defends justice by means of the imposi
tion of penalties or declaration or delictual acts that can put that justice 
into danger. What is being dealt with is the safeguarding of the public wel
fare which cannot be ignored."1 

1. V. DE PAOLIS, "II processo penale nel nuovo Codice," in Dilexi t iustitiam. Studi a in 
honorem Aurelii Card. Sabattani (Vatican City 1984), p. 490. 
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On the other hand, it is advisable to remember that the norms re
garding the protection of the rights of the subjects are not opposed to the 
proper functioning of justice. This especially holds when the temptation 
toward an inquisition starts to make its appearance in civil society be
cause of the vertiginous growth of the crime rate. If such rights are not ad
equately protected, both civilly and, with greater reason, in the Church, 
when it is granted that such a functioning would end up with the Church 
yielding its preeminent position with regard to its catalogue of virtues. 

In the canonical system, the responsibility for the interests involved 
here belongs primarily to the ordinary who has the obligation of deciding 
whether to begin the trial (see commentary on c. 1721). He also has the 
obligation of indicating the route that has to be followed, keeping con
stantly present the priorities revealed in the juridical-ecclesial overall 
plan, as well as the hypersensitivity of the matter. It is precisely in this 
context that the present norm must be interpreted. This norm was appro
priately shifted from the final part of the Schema to its present location. 2 

It has been accepted by the CCEO in the same way. 

The norm artificially reproduces the cc. 19 56-19 58 of the previous 
Code. Some cautionary measures are placed at the disposition of the ordi
nary, not the judge. These measures had for their purpose a guaranteeing 
of the protection of justice, the preventing of scandal, and the safeguard
ing of the liberty of the witnesses. Those measures, which have to be 
adopted by decree at any stage of the trial after the promoter of justice 
has been heard and the accused has been cited, can consist in the with
drawal of the accused from his priestly ministry or from an office or an 
ecclesiastical assignment. Alternatively, they can also consist in the impo
sition of or the prohibition from residing in a certain place or territory, or 
in the prohibition to participate publicly in the sacred Eucharist. It has to 
be pointed out that the formula "participation in the Holy Eucharist" 
which one encounters in the CJC/1917 was not accepted into the 19 83 
Code, although it was retained in the basic text proposed for the work in 
reforming the Code. Neither was the expression "he should paternally and 
earnestly persuade him not to stay in some place"3 advanced to the level 
of consultation. 

In every case, once the reason that has determined them disappears, 
these measures must be removed, by means of a decree. With the closure 
of the trial, they are ipso facto dropped. Therefore, they are temporary 
measures of an administrative nature that point to the good progress of 
the penal trial, its goal being the consistent carrying out of ecclesiastical 
justice. 

2. Cf. Comm. 12 (1980), pp. 193-194. 
3. Ibid. , p. 194 
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2. A useful study of cases of conscience does not exist which, with
out diminishing its importance, would offer in creative form the image of a 
branch of the living law.4 Therefore, in this circumstance as in others, 
there is no allowance for in-depth statements like those that can be given 
in other parts of canonical wisdom, such as administrative justice. Such 
in-depth statements would be matters relating to organizations and, espe
cially, the field of marriage. Nevertheless, it is possible to assemble some 
problems of a practical character, selected from among those which have 
been verified or could be proposed under the force of the previous Code, 
and which continue to be contemporary today. 

The first case refers to the hypothesis of a sentence of full acquittal 
after the adoption of one of the measures of a prudential nature contained 
in this canon. The revocation of those measures, or their suspension coin
ciding with the extinction of the trial, does not exclude from the possibil
ity -prescinding now from the eventual penal consequences ( cc. 1390-
1391) - of there arising the question of the indemnification of the damage 
in favor of the one being charged but unjustly accused, whatever would be 
the title under which the criminal action has been construed. The ques
tion, which urges caution in revealing the "knowledge of the crime" (think 
of the case of an accusation founded upon a denunciation corroborated by 
false documents, or because of insincere testimonies), has to be resolved 
positively in accordance with the general principles in c. 128, according to 
which whoever illegally, by means of a juridic act, or even with any act 
placed with deceit or fault, causes damage to another, is obligated to re
pair the injury caused. 5 

The second question that should be mentioned refers to the possibil
ity of making recourse against those "decrees" of the ordinary. In this re
spect, the Code maintains silence, just as do the preparatory works for the 
new Code that have been published so far. However, some, in virtue of the 
unchanged value of canonical tradition, invoke the CIC/1917 .6 Thus, there 
is an inclination not to admit a recourse of this type by complying with the 
obligatory tone of the old c. 19 58 ("against the same no remedy of law is 
available"). 

Here the negative opinion seems deserving of attention, when one 
considers that those decrees are not issued in the external extra-judicial 
forum ( cf. c. 1732) and that there is the need for a rapid and effective devel
opment of the process. Nevertheless, it is essential to point out that there is 
always room for a petition of appeal ("provocatio") to the Apostolic See. 
However, the challenge by reason of c. 1417 (cf. c. 1596 CIC/1917) does not 

4. Cf. P. CIPROTII, "II Diritto penale della Chiesa dopo il Concilio," in La Chiesa dopa il 
Concilio. Atti del Congresso Internazionale di Diritto canonico, I (Milan 1972), p. 529. 

5. Cf. among the numerous commentators, L. CHIAPPETTA, Il Cadice di Diritto canonico. 
Commento giuridico-pastorale, I (Naples 1988), pp. 169ff. 

6. Cf. F. LOZA, commentary on c. 1722, in CIC Pamplona. 
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have suspensive effect. Theoretically, the one appealing can also be the 
promoter of justice, where he would naturally have always expressed an 
opinion opposed to the decision of the ordinary. 

Welcoming the direction of an illustrious master of the law, one rec
ognizes how these decrees can be considered, "in the first place they must 
convey the idea that in no way does it intend to prejudge the case on the 
basis of merit, but only to keep the Christian people from ever suffering 
harm or grave offense. "7 What is being dealt with are the conclusive affir
mations based on a broad and serious line of reasoning, in accord with the 
matters already known, even though they were formulated a long time be
fore the revision of the C/C/1917. 

7. M. Lega, Commentarius . . .  
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1723 

Ch. II. The Course of the Process c. 1723 

§ 1. Index renm citans debet enm invitare ad advocatnm, 
ad normam can. 1481 § 1 ,  intra terminnm ab ipso in
dice praefinitnm, sibi constitnendnm. 

§ 2 .  Qnod si rens non providerit, index ante litis contes
tationem advocatnm ipse nominet, tamdin in mnnere 
mansnrnm qnamdin rens sibi advocatnm non consti
tnerit. 

§ 1. When the judge summons the accused, he must invite the latter to en
gage an advocate, in accordance with c. 1481 § 1, but within the time 
laid down by the judge. 

§ 2. If the accused does not do this, the judge himself is to appoint an ad
vocate before the joinder of issue, and this advocate will remain in of
fice for as long as the accused has not engaged an advocate. 

SOURCES: § 1:  SN can. 536 

CROSS REFERENCES: cc. 221, 1481-1490 , 1620 , 7° 

C OMMENTARY ------

Raffaele Coppola 

1. This norm must be put into an immediate relationship with c. 1481 
§ 2 ,  since it constitutes the logical perfection and application of that norm. 
In virtue of the combined provisions of these canons -which meet their 
perfect match in their equivalent canons of the CCEO (c. 1474 and 1139 
§ 2)- the presence of an advocate or defender is always obligatory in 
penal trials. 

In the contentious trials, with the exceptions considered by the law, 
there prevails the principle of the freedom of the party to choose to defend 
himself, unless the judge considers it necessary to proceed in another way 
( cf. c. 1481 § § 1 and 3) because of the special difficulties which he notes. In 
the penal trial, the opposite principle rules. This happens in view of the fact 
that the person being charged, no matter how much he is in control of him
self, does not enjoy the tranquility or objectivity of thought that would per
mit him to take care of himself in an adequate fashion. 

For that reason, when the accused, notwithstanding the invitation of 
the judge, neglects to name an advocate within the established time, the 
judge himself designates an advocate ex officio before the joinder of is
sues. Obviously, the auxiliary defender (the term ex officio refers to a 
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discredited figure, at least in the tradition of governmental ordinances )1 

ceases in his function when a defender of trust has been named. 

Based on what has been explained, one clearly understands that the 
absence of the advocate ( even without the lack of cooperation from the 
person being indicted) sets in place the irremediable nullity of the sen
tence ( c. 1620, 7 °). "Advocate" is here taken in the sense of the ecclesiasti
cal tradition, the person "approved by competent authority, with the duty 
of holding forth or arguing in behalf of parties in a trial, responsible for de
ductions of law and fact in written form or delivered by word of mouth. "2 

His figure, broadly elevated, and notwithstanding many gray areas, is dif
ferent from that of the procurator or proxy ad litem, possessing represen
tative duties (not of the types that are technical-juridical), who "takes the 
place of his client as if he were his alter ego. "3 

The Supreme Pontiff John Paul II has authoritatively stressed this in
violable legal principle ( which in the penal process is identified with the 
office of the patron) in his January 1, 1989 allocution to the Roman Rota. 
The Holy Father came to the conclusion that "it cannot be conceived that 
there could be a just trial without the contradictory defense, that is to say, 
without the concrete possibility, granted to each party in the case, of being 
heard and of being able to know and to contradict the questions, the 
proofs, and the deductions adduced by the opposing party or by the party 
ex officio. "4 

The concept of technical defense as an inviolable right in any phase 
or stage of the procedure is inherent, for this reason, in the ordinance of 
the penal canonical trial, in the sense that that right must be effectively 
guaranteed at any moment of the evolving of the trial. 

2. Independently from some concomitant problems, the right to the 
defense from the systematic viewpoint, (which is understood as the 
broadest freedom as the trial runs its course) pertains to the type of public 
subjective rights, "in order to use a terminology elaborated through the 
public law of the state but is also susceptible to being used without risks 
in the canonical system. "5 

This guidance appears in harmony with the entire reorganization ef
fected by the Council and by the new Code of an institutional idea that had 
cleared a way to well known interpretations concerning the purpose of 

1 .  Cf. F. CORDERO , Procedura penale (Milan 1993), p. 276. 
2. G. Coccm, Commentarium in Codicem Juris Canonici. Liber IV De processibus 

(Turin 1940), p. 130. 
3. L. CHIAPPETTA, Jl Cadice di Diritto canonico. Commento giuridico-pastorale, II 

(Naples 1988), p. 605. 
4. Cf. AAS 81 (1989), pp. 922-923. 
5. L. DE LUCA, "I diritti fondamentali dell'uomo nell'ordinamento canonico," in De iure 

subiectivo deque eius tuitione in Jure canonico. Acta Congressus Jnternationalis Juris 
canonici (Rome 1953), p. 91. 
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the Church and of the individual faithful. These ideas would condition any 
evaluation. Opposed to these interpretations proposed after Vatican II,6 

there remains a codification of a series of rights and duties, even in this 
area (c. 221), as an objective for an authentic movement for the recogni
tion and protection of the fundamental rights in the Church. These take 
their source from the principle of true equality, in virtue of baptism, with 
regard to dignity and action, through which all the faithful join together 
for the building up of the Body of Christ according to the condition and of
fice proper to each ( c. 208). 7 

The fundamental criterion for ecclesial communion naturally does 
not permit a formulation of the right to the penal defense with the view of 
the opposition of the individual against the state. That formulation is 
made with regard to his subjective public rights.8 That is true even when 
one accepts that, in the same field of private law, attention must be cen
tered more on the obligations or the duties of the other subjects than upon 
the right of the titular, in the framework of the typically canonical juridical 
relationship. The attention is directed toward the overcoming of the con
flicts and is conceived, therefore, as a comprehensive participation of all 
concerned. 

There could be an intensely personalistic objection to this idea to the 
effect that the penal trial necessarily offers the opportunity of verifying 
the faulty attention paid to one of the aforementioned fundamental rights. 
Such a situation is that of knowing who is the accuser, according to a per
spective that appears to be in line with the suggested abandonment of the 
inquisitorial style. The principal directives of the revision of the CIC/1917 
say nothing in this respect, 9 but there was a discussion about it in the com
mission with regard to c. 385 of the Schema: "Some have proposed -one 
reads in the final notations about the criminal trial- that in paragraph one 
the order should be given to the judge to make known the name of the ac
cuser. The Consultors did not like the suggestion, because the manifesta
tion of the name of the accuser does not seem suitable. In fact, sometimes 
it can be harmful. For it is necessary that the investigations be made and 
that proofs be had about the delict. If the accusation were considered as a 
proof in the trial, then the accuser becomes a witness and, as a witness, 
his name must be revealed."10 

6. Cf. P. FEDELE, Discorso generale su l 'ordinamento canonico (Padova 1941, repr. 
(Rome 1976). 

7. Cf. Il diritto alla difesa nell 'ordinamento canonico (Vatican City 1988). 
8. Cf., for the development and the necessary clarifications with reference to the 

canonical system, E .  CORECCO-N. HERZOG-A. SCOLA (Eds.), Les droits fondamentaux du 
chretien dans l 'Eglise et dans la societe (Fribourg-Freiburg i. Br.-Milan 1981), passim. 

9. In the same direction, for some points regarding the doctrinal debate, cf. V. DE PAOLIS, 
"Il processo penale nel nuovo Cadice," in Dilexit iustitiam. Studia in honorem Aurelii 
Card. Sabattani (Vatican City 1984), pp. 491-492. 
10. Comm. 12 (1980), p. 194. 
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The reasons given by the Commission are equally shared among 
them, and, for the main part, they do not find themselves disagreeing 
about the clear separation, typical of the accusatory style, between the 
stage of the preliminary investigation and the procedural phase. As an in
stitution, they avoided attributing to the judge when he is "in limine litis,"  
a function which does not pertain to him. 
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Ch. II. The Course of the Process c. 1724 

§ 1. In quolibet iudicii gradu renuntiatio instantiae fieri 
potest a promotore iustitiae, mandante vel consen
tiente Ordinario, ex cuius deliberatione processus 
promotus est. 

§ 2. Renuntiatio, ut valeat, debet a reo acceptari, nisi 
ipse sit a iudicio absens declaratus. 

§ 1. At the direction or with the consent of the Ordinary who decided that 
the process should be initiated, the promotor of justice in any grade 
of the trial can renounce the instance. 

§ 2. For validity, the renunciation must be accepted by the accused per
son, unless he or she has been declared absent from the trial. 

SOURCES: 

CROSS REFERENCES: cc. 1524 § 3, 1592 

COMMENTARY ------

Raffaele Coppola 

In this canon, the Code takes a position on a delicate question ref er
ring to the relationship between the ordinary and the promoter of justice. 
The rule that results is the following: when the beginning of the process is 
decided by the ordinary, the promoter of justice cannot renounce the in
stance absent the mandate of the bishop or his approval. Although the 
promoter of justice's autonomy in securing the public welfare resists 
being described as the mere proxy of the ordinary, there is no doubt that 
his affirmed independence in the exercise of the criminal 1 action suffers 
an infringement in virtue of this important provision. 

Taking into account the scope of the duties of the ordinary, namely, 
the priority of his commitment to the protection of the good itself, one is 
probably facing here an unavoidable exception. However, this means 
nothing more than the need for an agreement (in the absence of a formal 
mandate) when from the acts and allegations there emerges the presum
able innocence of the person being charged. 

Therefore, the renunciation of the instance represents in the law of 
the Code a problem of conscience for both the ordinary and the promoter 
of justice. To persist in the accusation, openly contesting the truth, would 

1. Cf. M. LEGA, Commentarius in iudicia ecclesiastica, curante V. BARTOCCEITI, III 
(Rome 1950), p. 277. 
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constitute a humiliation for the one presumed culpable now that the ordi
nary has been put into the precise and diametrically opposite position 
with regard to the respective duties of safeguarding the bonum publicum. 
This coincides with the rediscovered concept of communio in its more ac
credited formulation, in cuanto valor supremo de la experiencia, 2 in
cluded by the Apostolic Constitution Sacrae disciplinae leges as being 
among the elements characteristic of the true and genuine image of the 
church.3 

From a technical viewpoint, the validity of the renunciation of the in
stance requires the acceptance of the one being charged. Consequently, he 
must be questioned to verify whether he intends to put forward anything 
against the renunciation, since he could be desirous of further court ac
tion for arriving at the sentence. If he hopes to be found not guilty-either 
totally or partially-he may not wish to support the renunciation. The only 
condition is that the one being charged has not been declared absent from 
the trial ( c. 1592). This declaration is necessary, since the simple absence 
in itself is not sufficient, according to what was affirmed by a consultative 
body and accepted by the consultors.4 

As for what pertains to the form of the promoter of justice's renunci
ation, other items are also required for its validity. Not only does it have to 
be in writing and signed, it must also be accepted by the judge (c. 1524 
§ 3). However, it will be difficult for the judge to reject any renunciation 
that is accompanied by mandate or by the consent of the ordinary. 

Finally, it is appropriate to remember that the renunciation (which 
does not refer to the acts of the case) can be presented at any stage of the 
trial. Therefore, it can take place both in the first instance and in the court 
of appeal, either in the place of the consideration of the complaint of nul
lity against the sentence, or in the place of the consideration of the peti
tion in order to effect a restitutio in integrum. 

2. Cf. E. CORECCO, Valore dell'atto "contra legem, " in La norma en el Derecho can6nico. 
Actas del III Congreso Internacional de Derecho can6nico, I (Pamplona 1979), p. 849. 

3. Regarding the inclusion of the doctrine of "communio" in the Code, among the most 
recent contributions are L. GEROSA, Diritto ecclesiale e pastorale (Turin 1991) ,  pp. 3f; 
"Comunione e disciplina ecclesiale," in Monitor Ecclesiasticus 1 1 6  (1991) ,  p. 3-259; 
G. SARACEN!, "Riflessioni preliminari a una costituzione giuridica della Chiesa in quanto 
comunione," in R. BERTOLINO (Ed.) ,  Scienza giuridica e Diritto canonico (Turin 1991), 
pp. 189ff. 

4. Cf. Comm. 12 (1980), p. 194. 
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1725 

Ch. II. The Course of the Process c. 1725 

In causae discussione, sive scripto haec fit sive ore, accu
satus semper ius habeat ut ipse vel eius advocatus vel 
procurator postremus scribat vel loquatur. 

In the argumentation of the case, whether done in writing or orally, the ac
cused person or the advocate or procurator of the accused, always has the 
right to speak last. 

SOURCES: SN cann. 553, 570 

CROSS REFERENCES: cc. 1486 § 1, 1602 § 1, 1603 § 3, 1604 § 2, 1723, 
1728 

COMMENTARY ------

Raffaele Coppola 

This canon, which does not have precedents in the C/C/1917, estab
lishes a substantial difference with regard to contentious trials. In conten
tious trials, rejoinder belongs to the promoter of justice and to the 
defender of the bond (c. 1603 § 3); in penal trials, it is a true and proper 
right of the accused to have the final word. This is done in a spirit of eq
uity and moderation, both of which have influenced the legislator to re
verse the traditional order in the argumentation of the case due to the 
gravity of the remedy of the penal sanction. The intervention can be made 
through writing or orally, personally or by means of one's own advocate or 
procurator. 

It was proposed, by a part of some consultative bodies, that the 
canon be divided (387 of the Schema) into two paragraphs: one relating to 
the right of the accused in causae discussione scripto facta, the other to 
the right of the same person "in the discussion of the case according to the 
norm of c. 263 paragraph 2 "  (the present c. 1604 § 2). The suggestion was 
not accepted by the consultors, who supported the formula that was later 
received into the CIC because of its clarity and its utility in responding to 
the different types of discussion of the case that the consultors had ac
cepted in cc. 261-264 of the Schema (the present cc. 1602-1606).1 

This choice by the legislator appears coherent with the unitary de
sign that controls the relationship between the penal trial and the ordi
nary trial. The introduction of simple oral elements, such as the 
implementation of a debate during the hearing at the tribunal in place of 

1. Cf. Comm. 12 (1980), p. 195. 
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written defenses and observations, or, if the case is accomplished through 
writing, the addition of a moderate oral debate for the purpose of clearing 
up some questions (cc. 1602 § 1-1604 § 2), does not in any way contradict 
the retention of the model of the penal trial, which is not an oral conten
tious trial (see the commentary on c. 1728).2 

The same reasoning, despite the different opinion recently formu
lated in this respect,3 goes for the CCEO. Here, joined with the presence of 
the more relevant oral elements (cf. CCEO, cc. 1476, 1477 , 1480), there ex
ists as a backdrop the explicit prohibition from applying the canons about 
the summary contentious trial to the penal trial (CCEO, c. 1471 § 1). As in 
the CIC, this prohibition is centered on the audientia iudicis and speci
fies a minimum of writing, since writing is never absolutely excluded in 
the oral proceedings, even though it retains the fundamental elements of 
an authentic trial. 

Our last observation concerns the right of the accused to have the 
final say -in speech or writing- through his advocate. This option wid
ens his chance for the exercise of self-defense. Even so (see, for the 
reasons, the commentary on c. 1723), in the case of dissent with the de
f ending advocate or patron, the one assigned as his patron does not pre
vail in the operations which require an advanced technical preparation 
and in the role of defense, as happens today in the administration of the 
legislations of states.4 In every case, to preserve the liberty of the accused, 
it remains his right to revoke the mandate of his patron and to name a new 
one, if he considers it his best option (c.1486). 

2. Cf., regarding that question, the useful and still fundamental monograph of A. NICORA, 
Il principio di oralita nel Diritto processuale civile italiano e nel Diritto processuale 
canonico (Rome 1977). 

3. Cf. G. DI MATTIA, "La normativa di Diritto penale nel Codex luris canonici e nel Codex 
canonum Ecclesiarum orientalium," in R. COPPOLA (Ed.), Incontro Jra canoni d'Oriente e 
d 'Occidente. Atti del Congresso Internazionale, 2 (Bari 1994), pp. 51 1-534. 

4. Cf. F. CORDERO, Procedura penale (Milan 1993), pp. 273-274. 
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1726 

Ch. II. The Course of the Process c. 1726 

In quolibet poenalis iudicii gradu et stadio, si evidenter 
constet delictum non esse a reo patratum, index debet id 
sententia declarare et reum absolvere,  etiamsi simul 
constet actionem criminalem esse extinctam. 

If in any grade or at any stage of a penal trial, it becomes quite evident that 
the offence has not been committed by the accused, the judge must de
clare this in a judgement and acquit the accused, even if it is at the same 
time clear that the period for criminal proceedings has elapsed. 

SOURCES: 

CROSS REFERENCES: cc. 1362, 1363 , 1608, 1651 

COMMENTARY ------

Raffaele Coppola 

This canon brings to our consideration the fascinating problem of 
the moral certitude of the judge (see the commentary on c. 1608). As is 
well known, one is not treating here absolute certitude, attainable with 
difficulty by men, nor of its exact opposite, the quasi-certitude, which is 
based upon probable elements in a greater or lesser measure, and which is 
insufficient to justify the difficult decisions of the judge without the "pre
sumptions" or the "preferences of the law". Moral certitude, the way it is 
extracted from the teaching of the supreme Magisterium of the Church, 
even where it may allow for the abstract possibility of a different truth, 
does exclude all well-founded and reasonable doubt and can be attained, 
originating in the combination of the acts with the proofs, as well as clues 
leading to the resolution of the case.1 

Now the appropriateness of the theme is made fully intelligible from 
its adaptation to the penal trial of c. 1608 § 4. According to the sense of the 
canon, the one charged certainly has to be acquitted when, starting from 
the acts of the case, the judge has not obtained the required certitude 
about the objective or the subjective element of the delict. This is accord
ing to the ancient rule actore non probante, reus absolvitur. 

However, this congruity seems less intelligible when referring to the 
present canon, because there was no place provided for observations dur
ing the work of revising the Code.2 It is clear that the tone of the norm 

1. For the most relevant passages in this regard of the discourses to the Rota Romana of 
PIUS XII (October 1 ,  1942) and of JOHN PAUL II (February 4, 1980) , cf. L. CHIAPPETTA, Il 
Cadice di Diritto canonico. Commento giuridico-pastorale, II (Naples 1988), p .  687. 

2. Cf. Comm. 12 (1980), p. 195. 
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imposes upon the judge the obligation to have diligence in arriving ex actis 
et probatis at the state of being convinced that the crime was not commit
ted. When this is accompanied with complete certitude from the critical 
consideration of the data he has at his disposal, then, in whatever grade or 
stage of the trial he acquires such certitude, he must acquit the one ac
cused. 

Having gained the moral certitude that the delict was not committed, 
the acquittal is a fundamental right of the one accused. It is inviolable, in
sofar as it is established, according to the common opinion, for the protec
tion "of the good name of the one indicted, and jeopardized, in a certain 
way, by the trial itself. "3 

Due to this moral certitude, the acquittal must be given even when it 
is evident that there is an extinction of criminal actions ( c. 1362). The 
Code speaks correctly of criminal action, which is the process of investi
gation effected to show the existence of the delict and to lead to the impo
sition of the corresponding penalty. It is the action that is distinguished 
from being properly penal and from being of an executive nature, since it 
has been directed to carry out the penalty upon the foundation of a sen
tence already issued but not yet executed (c. 1651). 

3. P.V. PINTO (Ed.), Commento al Cadice di Diritto canonico (Rome 1985), p. 988. 
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1727 

Ch. II. The Course of the Process c. 1727 

§ 1. Appellationem proponere potest reus, etiam si sen
tentia ipsum ideo tantum dimiserit, quia poena erat 
facultativa, vel quia iudex potestate usus est, de qua 
in cann. 1344 et 1345. 

§ 2. Promotor iustitiae appellare potest quoties censet 
scandali reparationi vel iustitiae restitutioni satis 
provisum non esse. 

§ 1. The defendant can appeal, even if discharged in the judgement only 
because the penalty was facultative, or because the judge used the 
power mentioned in Cann. 1344 and 1345. 

§ 2. The promotor of justice can appeal whenever he considers that the 
reparation of scandal or the restitution of justice has not been suffi
ciently provided for. 

SOURCES: 

CROSS REFERENCES: 1344, 1345, 1628-1644 

C OMMENTARY ------

Raffaele Coppola 

The precedents of this canon, like the common norms about the ap
peal, are too general to be considered here in any way. 

Without a doubt, the appeal, which is not strictly demanded by the 
natural law (but it does present similar advantages and is admitted in all 
legislations), presupposes the existence of an injury. It is with regard to 
that injury, resulting from the dispositive part of the sentence, that the 
concern arises and is the only thing that justifies the action.1 

The particular aspects of the penal trial, as far as the appeal is con
cerned, are centered on the individuation of the two types of injury, 
namely those that spur the interest to make the appeal: first, in the person 
indicted and, second, in the promoter of justice. 

The one being arraigned can, with complete security, appeal for the 
purpose of obtaining redress for the injustice suffered in the first instance; 
this being the failure to rectify the effects of the error of the possible bad 
faith of the judge, or even of his flippancy or lack of knowledge. However, 

1. Cf. R. NAZ (Ed.), Traite de Droit canonique, IV (Paris 1954), p. 347. 
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in the exercise of the discretional powers foreseen by cc. 1344 and 1345, 
the arraigned can also appeal in the instance of the case where the judge 
was believed to have acted in his own favor. 

Here one is hypothetically treating those situations in which a pen
alty is def erred or is allowed to be imposed, as well as those situations in 
which a lighter penalty or -by way of substitution- a penance is put off 
or imposed. Alternatively, it is applied when the obligation is to observe an 
expiatory penalty because of the diverse circumstances that demand con
sideration, such as when they are indicative of a particularly weak will. In 
these cases, the injury consists in the absence of a full declaration of inno
cence, which the accused has a right to claim in the instance of appeal 
with an adequate defense. 

The accused can lodge the complaint of nullity or seek the restitutio 
in integrum, in accord with cc. 1619 -1627 and 1645-1648, if the required 
conditions are present-and this in addition to his appeal. 

The right of appeal, just like the lodging of the complaint of nullity 
against the sentence and the same restitutio in integrum, 2 equally per
tains to the promoter of justice, who has the duty of appealing when he 
considers that the issued sentence has not safeguarded the public welfare 
(in order to repair the scandal and reestablish justice, according to the lit
eral expression of c. 1727). 

In fact, in its facultative sense the expression promo tor ... appellare 
potest would have to be corrected in the light of the general principles, 
which exclude the duty of protection of the "public welfare" where an ef
fective injury has taken place. The promoter of justice cannot then 
renounce it, since, in contentious cases, it would apply to the private wel
fare of the parties. 3 

On the other hand, one would not be dealing with a defect in the 
norm "granted that the practical judgment in such situations is difficult 
and complex." The legislator would have preferred "simply to leave the 
way open for the possibility of an appeal, rather than to impose the obliga
tion. "4 

The specific character of this commentary, especially its suitability 
in directing and helping whoever encounters it outside academia, inclines 
one toward adapting the second interpretation, even if this opposes the 
writer's express intention. 

2. Cf. Comm. 12 (1980), p. 198. 
3. Cf. M. LEGA, Commentarius in iudicia ecclesiastica, Fr. V. BARTOCCETTI, II (Rome 

1950), p. 977. 
4. V. DE PAOLIS, "II processo penale nel nuovo Cadice," in Dilexit iustitiam. Studia in 

honorem Aurelii Card. Sabattani (Vatican City 1984), p. 493. 
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1728 

Ch. II. The Course of the Process c. 1728 

§ 1. Salvis praescriptis canonum huius tituli, in iudicio 
poenali applicandi sunt, nisi rei natura obstet, cano
nes de iudiciis in genere et de iudicio contentioso or
dinario, servatis specialibus normis de causis quae 
ad bonum publicum spectant. 

§ 2.  Accusatus ad confitendum delictum non tenetur, nee 
ipsi iusiurandum deferri potest. 

§ 1. Without prejudice to the canons of this title, and unless the nature of 
the case requires otherwise, in a penal trial the judge is to observe the 
canons concerning judicial procedures in general, those concerning 
the ordinary contentious process, and the special norms about cases 
which concern the public good. 

§ 2. The accused person is not bound to admit to an offence, nor may an 
oath be demanded of the accused. 

SOURCES: c. 19 59 

CROSS REFERENCES: cc. 1199 § 1, 1400-1500 , 1501-1655 

COMMENTARY ------
Raffaele Coppola 

Following the tradition of the CJC/1917 (c. 1959 ), the penal trial does 
not have an autonomous character: "it lacks its own legislation, that is to 
say, no specific original legislation was produced for it. Fundamentally it 
does not have any other legislation or any other doctrine than that of the 
contentious trial, adapted to the criminal." 1 

This brings to mind the similarity of the directive criteria, as well as 
the similarity in virtue of the transference effected through the § 1 of this 
canon. According to this canon, preserving in place the special arrange
ments of the canons under this title (see commentaries on cc. 1720-1727), 
in the penal trial there are to be applied, nisi rei natura obstet, the canons 
about trials in general and the ordinary contentious trial, with particular 
attention to the norms for cases which have to do with the public welfare. 
Any reference to the oral or summary process is excluded (see commen
tary on c. 1725) according to the terminology of the CCEO and, in cases 
that concern the public welfare, the judge can and must proceed, even ex 

1. M. CABREROS DE ANTA, Estudios can6nicos (Madrid 1956), p. 657. 
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officio. In cases that affect only the private welfare, the principle of the re
quest of the party applies (c. 1452 § 1). 

As has been observed, the penal matter (substantive and procedural 
law) "is the field where it is better for them to be able to carry out the par
ticulars of canon law. "2 This is a genuine frontier with state legal systems. 
Here, we shall limit ourselves to mentioning the framework for the basic 
directive criteria in question. These criteria provide the instrumental func
tion of the trial, the mindful and careful safeguarding of the rights of the 
community within the context of the accused's rights, and the value of eq
uity, judgment and substance as opposed to any destructive formalism. 
These are often unimportant in the secular ordinances. 

As for the framework, the penal trial is written in separate articles 
according to the following judicial outline, which follows the steps of the 
ordinary contentious process: the introduction of the case by means of the 
written libellus of the promoter of justice; the constitution of the one 
judge or the collegial tribunal, in the cases considered by c. 1425 § §  1-2 
(see commentary on c. 1721); the provision for the one being charged with 
his formal writ of summons; the litis contestatio, with the formulation of 
the types of allegations; the instruction of the trial (the acquisition of the 
proofs as expressed by the promoter of justice and by the person being 
charged, who can also challenge what has been submitted right at the be
ginning); the publication of the acts of the trial and the conclusion in 
causa; the discussion and the sentence; the possible challenges of the par
ties in the process; and the execution of the sentence that has passed into 
a completed judgment. 

Canon 1728 concludes by authorizing a dual order of rights (the jurid
ical right and, before everything, the moral right) of the accused. He is not 
obligated to confess his delict, and the judge cannot impose an oath upon 
him, id est invocatio Nominis divini in testem veritatis (c. 1199 § 1). 

Some canonists have the opinion that the person being charged has 
the faculty of taking a spontaneous oath, if not persuaded to do so by the 
judge. 3 On the other hand, he must not be silenced regarding those things 
in the cases that affect the public welfare (therefore also in the penalties). 
Both a judicial confession and the declarations of the parties that do not 
constitute a confession have the ability to provide probatory force. They 
must be held in high esteem by the judge, but the judge cannot attribute 
the force of full proof to them if further elements are not added for his de
finitive evaluation (cf. c. 1536 § 2) 

In this context, the initiative of the one being charged might not have 
an influence except marginally upon the iter decided upon by the judge. 
Asking for an oath about the crime that has been committed is defined as 

2. R. BACCARI, Elementi di Diritto canonico (Bari 1984), p. 103. 
3. Cf. F. LOZA, commentary on c. 1728, in CIC Pamplona; L. CHIAPPETTA, Il Cadice di 

Diritto canonico. Commento giuridico-pastorale, II (Naples 1988), p. 780. 
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tortura moralis seu spiritualis. Such a request is prohibited. It is an ac
quired right that cannot be renounced. It is a right of such a nature that it 
cannot admit any alteration due to a person's inclination, not even in the 
form of a spontaneous oath, which might be offered to win the good will 
of the judge. 

Theologians and jurists share the rule nemo turpitudinem suam 
revelare tenetur. 4 It corresponds to the image of a law put together in ac
cordance with the nature of man,5 taking into consideration that heroic 
conduct cannot normally be demanded, not even in a system based on 
values that are significantly religious but which, on the other hand, do not 
always impose heroism. 

4. For a brief and interesting historical perspective on the prohibition of the oath "de 
veritate dicenda" in criminal cases, cf. M. LEGA, Commentarius in iudicia ecclesiastica, V. 
BARTOCCETTI (Ed.), II (Rome 1950), pp. 6llff. 

5. Cf. CORPUS !URIS CIVILIS I Digesta (Th. Mommsen-P. Kruger, Berlin 1954), 1. 5. 2. 
(Hermogenianus Lib. I iuris epitomarum). 
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CAPUT III 
De actione ad damna reparanda 

CHAPTER III 
The Action for Damages 

§ 1. Pars laesa potest actionem contentiosam ad damna 
reparanda ex delicto sibi illata in ipso poenali iudi
cio exercere, ad normam can. 1596. 

§ 2.  Interventus partis laesae, de quo in § 1 ,  non amplius 
admittitur, si factus non sit in primo iudicii poenalis 
gradu. 

§ 3. Appellatio in causa de damnis fit ad normam cann. 
1628-1640, etiamsi appellatio in poenali iudicio fieri 
non possit; quod si utraque appellatio, licet a diver
sis partibus, proponatur, unicum fiat iudicium appel
lationis, salvo praescripto can. 1730. 

§ 1. In accordance with Can. 1596, a party who has suffered harm from an 
offence can bring a contentious action for damages in the actual 
penal case itself. 

§ 2.  The intervention of the harmed party mentioned in § I is no longer 
admitted if the intervention was not made in the first instance of the 
penal trial. 

§ 3. An appeal in a case concerning damages is made in accordance with 
Cann. 1628-1640 , even if an appeal cannot be made in the penal case 
itself. If, however, there is a double appeal, there is to be only one 
trial, even though the appeals are made by different persons, without 
prejudice to the provision of Can. 1730 . 

SOURCES: 

CROSS REFERENCES: cc. 1414, 1517 , 1596, 1639 § 1, 1718 § 4, 1730 
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C OMMENTARY ------

Gian Paolo Mantini 

I. INTRODUCTION 

To appreciate the extent of the norm collected in the three canons of 
this chapter III, one must understand that what is being treated here is a 
chapter that has no parallel in the 1917 Code. We can attribute this intro
duction to a certain attention to and reordering of the whole matter that 
"compensation of damages" received in the present Code (cf., especially, 
c. 128). The present emendations are offered to repair the deficiencies of 
the preceding Code, both in the substantial and in the procedural area. 

Ciprotti had already called attention to these deficiencies and pro
posed some merger with a view of the re-editing of the Eastern Code. 1 In 
fact, the first parts of that Code, promulgated by Pope Pius XII by means 
of his Motu Proprio Sollicitudinem nostram (SN), consider observations 
of this type and, in the procedural section, introduce a chapter very simi
lar to ours. 2 

The present chapter could correctly be thought of as following the 
suggestions of the same Ciprotti, a relator on the Pontifical Commission 
for the reform of the Code.3 His textual proposals, aimed at providing 
norms that would be new meliusque determinatae, 4 did not undergo par
ticular modifications in the discussion within the core of the Commission, 
and the members of the Commission introduced these canons into the 
practically unchanged definitive draft. 5 

Actually, the new chapter about the process of compensation for 
damages within the area of a penal judgment brings certain new consider
ations into this field, although frequently it is limited to the sanctioning of 
or the confirming of what the general and specific norm of the C/C/1917 , 
with its jurisprudence and its doctrine, has already upheld. 

1. Cf. P. CIPROTTI, Osservazioni sul testo del 'Codex Juris Canonici ' (Vatican City 1944), 
pp. 8-9. 

2. Cf. SN, part. III (De iudicio criminali) , ch. II (De ipso iudicio criminali) , Art. III (De 
partibus privatis et actione civili ex delicto orta) , cc. 547-554. 

3. Cf. Comm. 12 (1980), p. 188. 
4. Cf. Comm. 8 (1976), p. 195. 
5. Cf. Comm. 2 (1970), pp. 100, 182; 4 (1972), p. 52; 8 (1976), p. 195; 12 (1980), pp. 195-

196. 
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The CCEO, in spite of having its own recent tradition at its disposal, 
has literally incorporated these canons of the CIC, although with its 
proper linguistic peculiarities. These peculiarities are worthy of being 
noted.6 

In any case, the explicit regulation of the development of the process 
for the indemnification of damages in a penal judgment assumes a height
ened importance if one considers, on the one hand the particular sensibil
ity that the current canonical arrangement has assumed in the matter of 
damages. Canon law both follows the present inclination of the civil ordi
nances and starts from the consideration of the peculiarity of the damages 
toward the ecclesial communion or in general to ecclesiastical and spiri
tual goods. 7 On the other hand, there is the wide and analogical force that 
this chapter contains relative to the analogous cases of connection be
tween the action of damages and the principal action (cf. PB 123, about 
the competence for damages of the Supreme Tribunal of the Apostolic Sig
natura in administrative justice). An analysis of the contents of the first of 
these canons follows. 

II. ACTION TO MAKE REPARATION FOR DAMAGES 

l .  Terminology 

The legislator prefers abandoning the term "civil action" -used in 
SN, in the CIC/19 17 (cf., for example, c. 2210)  and preferred by some 
canonists. From its common use in this particular context in the civil ju
ridical ordinances (cf., for example, "the constitution of the civil party") 
"contentious action" seems a term more compatible and logically consis
tent with the legislation and the former canonical tradition. 8 

The choice of the phrase in ipso poenali iudicio, in place of in ipso 
poenali processu, suggests that the unification of the two actions does not 
take place here in a simply extrinsic form or in a similar procedural struc
ture. Above all, the unification is produced much better at the judiciary 
and the intrinsic level, taking for granted the intimate connection of the 
two actions (see below) . 

6. Cf. cc. 1483-1485; Cf. also Nuntia 8/14 (1982), p. 97, cc. 361-363; 11/21 (1985), p. 63; 13/ 
24 (1987), cc. 1498-1500. 

7. Cf., e.g., R. COPPOLA, "Processo penale canonico," in Enciclopedia del diritto, XXXVI 
(Milan 1987), p. 908. 

8. Cf. G. MICHIELS, De delictis et poenis. Commentarius Libri V Codicis Juris Canonici 
I (Lublin-Brasschaat 1934), pp. 349-352: Scholion. De identitate terminorum "actio 
poenalis" et "actio criminalis" ex una parte, "actio civilis" et "actio contentiosa" ex altera. 
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The expression actio contentiosa is governed by the verb exercere, a 
unique choice in our Code (which habitually uses instituere) . It reveals 
the ascent of this norm into the civil ordinances that recognize that ex
pression.9 

2. Principle 

The principle enunciated directly by § 1 is broadly accepted and cor
responds to the general principles of the Code. 

In virtue of c. 1414, "connected cases must be judged by the same tri
bunal and in the same trial." It is clear that beginning from the same crimi
nal deed, what is requested is the conviction of the defendant and the 
indemnification for the damages, these being connected cases. Therefore, 
they deduce that they must be treated by the same tribunal and in the 
same trial, as the above paragraph anticipates. For that reason, it appears 
to be like an application of c. 1414. 

This § 1, on the other hand, states a proper principle only indirectly 
and implicitly. It is affirmed that "the injured party can exercise the con
tentious action" in the same penal trial, while the general principle would 
lay down that "the injured party must exercise the contentious action in 
the penal trial." The novelty of this paragraph resides in the fact that it an
ticipated an exception to c. 1414, or, better yet, it states one of the excep
tions to the principle which its own c. 1414 prescribes. This exception is 
stated in the formula nisi legis praescriptum obstet. Canon 1729 § 1 is, 
therefore, exactly one case in which the connection of cases does not nec
essarily oblige their being judged in a single process before the one tribu
nal. More precisely, the connection of the contentious and penal cases is 
produced only at the insistence of the injured party and before the penal 
judge. 

Paragraph 1 also states a principle of a secondary form: the injured 
party who wishes to instigate the contentious action in the penal trial 
must do it in accordance with c. 1596 .  This enunciates the procedural 
method according to which the contentious action in the penal trial 
should be carried out: namely, the method of the "intervention of a third 
party in a case," as regulated by c. 1596. This reference to that category is 
fully traditional in the canonical system: it can be found in SN, 54 7 § 2 and 
551 and among the canonists.10 This reference implies that the injured 
party can bring civil action by presenting to the judge something in writing 
after the citation of the accused and in every circumstance before the con
clusion of the case ( cf. cc. 1596 § 2 and 1517). 

9. Cf. e.g., the Italian Cadice di procedura. 
10. Cf. e.g. M. LEGA, Commentarius in iudicia ecclesiastica, III (Rome 1950), pp. 220-

221; F. ROBERTI, De delictis et poenis, 1/1 Rome s.d., n. 218, p. 224. 
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3. Reasons 

The reasons for the specific and proper principle stated by § 1 reside 
in the different peculiarities that exist between the penal action and the 
contentious action, including when their connection is evident because of 
their sharing the same criminal deed for their origin. As a matter of fact, 
the penal action is proposed as public; the promoter of justice introduces 
it, it leans toward the punishment of the accused and to the restoration of 
the public order by means of the penal punishment. The contentious ac
tion, on the other hand, is private; it is introduced by the injured party, and 
tends to the indemnification of the damages and to the compensation of a 
private good by means of the restitution or the compensation for the same 
injured private interest. 

This difference between the two actions can at times have the effect 
that its procedural connection prejudices the exigencies of each one of 
the actions more than helping them, and likewise prejudices the parties 
more than favors them. The injured party can see himself prejudiced by 
the prolongation and the exaggerated care that are normally necessary in 
a penal trial; the accused can see himself prejudiced by the fact that the 
proofs of the penal trial (generally concerning very sensitive material) are 
wholly put at the disposition of the injured party who seeks the indemnifi
cation for the damages. 11 The ecclesiastical community can consider itself 
wronged by a prolongation of the penal trial, owing to reasons of a private 
nature (and frequently patrimonial). 

However, at the same time, the injured party can see himself favored 
by the connection of cases insofar as he can directly avail himself of his 
proofs without the need to await a penal sentence that would be difficult 
to overturn later on.12 In addition, he can "save" one process. The commu
nity can consider itself favored by the fact that in the gathering of proofs 
for the penal trial, the injured party contributes. Consequently, the danger 
of a conflict of sentences -which would result from separately undertak
ing the contentious process and the penal trial- is obviated. 

One understands, therefore, why the legislator -faced with a diver
sity of serious interests- has pref erred in this circumstance to configure 
the connection as being optional (and conditioned: cf. c. 1730 § 1). 

4. Questions 

a) Paragraph 1 of the canon explicitly indicates the possibility for the 
injured party to exercise the contentious action in the penal trial. This im
plicitly excludes the possibility of exercising it before the establishment 

11 .  Cf. Comm. 12  (1980), pp. 195-196. 
12. Cf. F. ROBERTI, De delictis et poenis, cit., n. 218, p. 244. 
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of the penal process and even less with the intesntion of asking for its es
tablishment (cf. cc. 1935 § 1 and 1938 § 1 ,  querela parties laesae , of the 
CIC/1917): in the penal trial, only the promoter of justice is the petitioner. 
The obligation of the penal judge to cite the injured party is also excluded 
(cf., on the other hand, SN, 547 § 1). Similarly, there is excluded the con
nection of processes already established, in the case where the injured 
party has introduced a contentious case and immediately afterwards the 
penal trial commences. 

In any case, only by means of the intervention in the penal trial is 
the injured party permitted to exercise within it the contentious action. 
That intervention will mean the renunciation of a civil action that was al
ready introduced and which has not yet been resolved with the passage of 
the sentence into an adjudicated case ( cf. SN, 54 7 § 3). In contrast, the es
tablishment of a contentious process will be equivalent to a refusal to in
tervene in the penal trial when it might be brought into being ( cf. SN, 54 7 
§ 3). This paragraph indicates that the intervention of the injured party in 
the penal trial by means of the action for damages is the only means of 
connection between the contentious case and the penal case. In this con
text, the terminological option adopted is fully justified: the contentious 
action (that is to say, it is not set up for a trial as yet); the penaljudgment: 
(that is to say, the judicial relationship already instituted, from the citation 
on forward: cf. c. 1587). 

b) In the cases in which the contentious action is exercised in a trial 
separate from the penal (that is to say, when the injured party does not in
tervene or, having intervened, gives up the project after his or her inter
vention), the contentious trial must not be suspended in the expectation 
of the determination of the penal case (cf., on the other hand, SN, 548). 
Both should proceed autonomously, safeguarding the possibility of seek
ing afterwards, if the circumstances warrant, the restitutio in integrum 
because of the conflict of decisions (cf. c. 1645 § 2, 5°). 

c) One cannot conduct the contentious action in the administrative 
process that the ordinary decides to follow in order to inflict or declare a 
penalty in the cases in which it is permitted. In that situation the obliga
tion exists with its full force upon the ordinary to consider whether he can 
settle the contentious question in reference to the damages ex bono et ae
quo, with the consent of the parties. That obligation is established as a 
question that precedes any decision of the ordinary in respect to the penal 
procedure (cf. c. 1718 § 4). 

d) The competence of the penal judge to conduct a hearing of the ac
tion for damages, introduced with the intervention, does not cease if the 
penal trial fails to come to a sentence. For example, the withdrawal of the 
accusation on the part of the promoter of justice does not keep the judge 
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from treating the contentious question about the damages. 13 This is also of 
use in the case of c. 1730 § 2. 

5. The moment in the proceedings for the intervention of the 
injured party 

The principle which § 2 sets up is evident. It comes down from the 
same general principles of the Code that direct the appeal (cf. c. 1639 § 1) 
and finds agreement from the authors.14 Therefore, this § 2 is justified as 
an application of the general principle for a greater certitude , but not 
solely. Moreover, it declares that the exception to c. 1639 does not apply in 
this case, having been foreseen by c. 1596 § 1, according to which the in
tervention of a third party in judgment can be admitted in qualibet litis 
instantia. 15 In addition, this shows the extrinsic and merely procedural 
character of the reference to the norm concerning the intervention of the 
third party in judgment in this matter. 

6. Appeal 

When, in the first instance in the penal judgment, there may be a 
judgment about the damages, the appeal in the case about the damages 
follows the general norms about appeal, even in the case where an appeal 
in the penal case cannot be given ( cf. also SN, 553 § 2). On the other hand, 
when the appeal takes place for both cases, the judgment made upon the 
appeal will always be singular, as in the judgment of the first instance. 

That means that the intervention of the injured party is influential at 
any stage and grade of the process, always conserving the right of revoca
tion. The only exception occurs when the judge of the appeal does not 
consider this joining together appropriate, according to the general crite
ria of judgment -also valid for the judge of the first instance- expressed 
in C. 1730. 

13. Cf. the corresponding rotal jurisprudence: e.g., c. Wynen, January 5, 1942, n. 2; 
c. Grazioli, February 21 ,  1944, no. 2; more in general, cf. G. DI MATTIA, "11 diritto penale 
canonico nella giurisprudenza della S.R. Rota," in Ephemerides Juris Canonici 16 (1960), 
pp. 158-202. 

14. Cf. M. LEGA, Commentarius . . .  , cit., p. 221. 
15. Cf. M. LEGA, Commentarius in iudicia ecclesiastica, II (Rome 1939), p. 890; art. 160 of 

the Norms of the Apostolic Tribunal of the Rota Romana. 
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Ch. III. The Action for Damages c. 1730 

§ 1. Ad nimias poenalis iudicii moras vitandas potest 
iudex iudicium de damnis differre usque dum senten
tiam definitivam in iudicio poenali protulerit. 

§ 2 .  Index, qui ita egerit, debet, postquam sententiam 
tulerit in poenali iudicio, de damnis cognoscere, 
etiamsi iudicium poenale propter propositam impu
gnationem adhuc pendeat, vel reus absolutus sit 
propter causam quae non auferat obligationem repa
randi damna. 

§ 1. To avoid excessive delay in a penal trial, the judge can postpone the 
trial concerning damages until he has given a definitive judgement in 
the penal trial. 

§ 2. When the judge does this he must, after giving judgement in the penal 
trial, hear the case concerning damages, even though the penal trial is 
still pending because of a proposed challenge to it, or even though 
the accused has been acquitted, when the reason for the acquittal 
does not take away the obligation to make good the damages. 

SOURCES: 

CROSS REFERENCES: cc. 1587-159 1, 1629 , 4° 

C OMMENTARY ------

Gian Paolo Mantini 

I. POSSIBILITY OF POSTPONING JUDGMENT REGARDING 

REPARATION (§ 1) 

1. Principle 

The judge can deny the treatment of the contentious case in the 
penal judgment (petitioned on the part of the injured party in the first in
stance, which applies also for the appeal). This is permitted only due to 
the delay that the penal judgment might experience. Logically, there is a 
desire for the brevity of the penal trial, which is required either on account 
of the need for a quick punishment of the accused-unless inherent ques
tions about the evaluation or liquidation of damage can be deferred, or on 
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account of the need for a rapid absolution of the accused, unless relative 
questions can be deferred (for example, proof of the imputability of the in
jury). 

However, it is perplexing why the legislator has limited the case of 
denial to the delays of the process since, on the one hand, at times the 
combination of the trials shortens the process, and, on the other hand, 
other reasons may exist for keeping the trials separate. In any case, the 
judge may consider only this reason, which indicates a certain inclination 
of the legislator in favor of the combination of the two trials, reducing the 
ability to use discretion on the part of the judge as provided for in c. 2210 
§ 2 of the CJC/19 17 and recognizing a right of the injured party to inter
vene ( cf. now in SN, 548 : integrum est). 

2. Questions 

a) After the penal sentence, the judge who forwards the contentious 
judgment for action denies the intervention in the case of the injured 
party, but keeps competence over the contentious judgment, which the 
penal judge derives from the connection between the cases, the instance 
of the party, and the prescription of the canon. 

The decision of the judge is quite different if he rejects the interven
tion of the injured party in the trial because of the absolute limits of com
petence (cf. c. 1414 and, for example, c. 1405), or through the lack of 
assumptions (for example, because of the absence of a circumstantial 
connection between the delict and the damage). 

b) In either of the two cases mentioned, the decisions of the judge -
adopted in accordance with cc. 1587-159 1- cannot be contested insofar 
as they do not have the force of a definitive sentence (c. 1629 ,4 ° ; cf. 
c. 1618). In the first case, the contentious judgment will be handled by the 
same judge in another instance (cf. c. 1730 § 2). In the second case, the 
reason is that he might be able to introduce the case for damages before 
the judge of the contentious trial. 

However, the appeal against the rejection of the intervention to
gether with the appeal against the definitive penal sentence (cf. c. 1629 , 
4 °) could be cumulative, absolute or condemnatory. That does not clash 
with c. 1729 § 2 ,  since that canon prohibits proposing the intervention 
after the first instance only if it has not been done before in that instance. 
The text does not say, "if it has not been admitted"; therefore, it must be 
understood "if there has not been proposed," anything that existed after 
the decision of the judge. 1 Nor does it seem to clash with c. 1730 § 2 ,  

1 .  Cf. , in the same sense, M .  LEGA, Commentarius in  iudicia ecclesiastica, III (Rome 
1950), p. 221 .  
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insofar as the penal judge must hear the contentious trial after the penal 
trial only on the assumption of a legitimate rejection of the intervention. 
Naturally, if the penal judge of the appeal admits the intervention, he will 
judge regarding the damages in the first instance. 

In the matter of the appeal , SN explicitly resolved it by distinguish
ing between an appeal against the decree or the sentence of admission of 
the intervention ( cf. SN, 552 § 2 : the appeal was not given and could be 
combined with the principal appeal) and the appeal against the decree or 
sentence of rejection of the intervention ( cf. SN, 552 § 3): appellatio expe
ditissime definienda). This last choice was probably justified by the par
ticular norm in the matter of the relationship between the contentious 
trial and the penal trial ( cf. concerning all SN, 548). 

In every case, one should hold open the possibility of the same inter
vention since the judge , if it is his case, may change his opinion (cf. 
C. 1591). 

c) In the 1914 Schema of the previous Code, a true and proper obliga
tion of the judge was to resolve both trials at the same time, as long as the 
querela damni would have been introduced before the beginning of the 
penal case (cf. c. 449 ). Otherwise, the querela damni would not differ 
from the contentious trials about damages ( cf. c. 448 § 1) 

IL THE PROROGATION OF COMPETENCE THROUGH THE 

CONNECTION OF CASES (§ 2) 

1. Principle 

From § 2 emerges the principle according to which , once the in
stance of intervention is presented in the penal trial , there comes into 
force the rule of the connection of cases about the extension of compe
tence. In fact , even when the judge decides not to accept the intervention 
of the injured party in the penal trial, he does not lose competence; he will 
be the same one who judges in the contentious trial once the penal trial 
has ended. 

This sequence of trials is not undermined either by virtue of the ap
peal which could have been interposed against the penal sentence and is 
still pending , or for some other reason which does not affect the condi
tions of the obligation to respond concerning the damages (cf. , for exam
ple, the absolution of the accused by prescription of the criminal action, 
c. 1362 ; or through the termination of the penalty owing to a change of 
penal law, c. 1313). 
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2. Questions 

a) It is not necessary that the judge arrive at an absolute sentence to 
maintain his competence for the contentious trial about the damages. As a 
matter of fact, it suffices that the penal trial would have been introduced 
and the intervention had been introduced, although afterwards there was 
never a resolution of the sentence (because of the instance having been 
deserted, the death of the defendant, the withdrawal of the complaint of 
the promoter of justice, the decision of the ordinary: cf. c. 1718 § 2, etc.). 

b) It seems that the sequence of the two trials would preclude, in vir
tue of the penal sentence which it defines, either the non-existence of the 
object itself for the accusation, or the non-existence of any moral imput
ability (cf. SN, 549 ), or that in another way he may pronounce about the 
non-subsistence of any other condition necessary so that there would 
arise the obligation for the reparation of the damages. 

That arrangement establishes a justifiable exception to c. 1731. In 
fact, the treatment is made solely to prohibit the same judge from con
ducting a hearing about the damages after having absolved the accused 
for reasons that lead also to the negation of juridical responsibility: it 
could be found as provided for in this second trial. On the contrary, there 
is no prohibition on the part of the injured party against approaching the 
judge for the contentious trial. 
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1731  

Ch. III. The Action for Damages c. 1 73 1  

Sententia lata in poenali iudicio, etiamsi in rem iudica
tam transierit, nullo modo ius facit erga partem laesam, 
nisi haec intervenerit ad normam can. 1 729.  

A judgement given in a penal trial, even though it has become an adjudged 
matter, in no way creates a right for a party who has suffered harm, unless 
this party has intervened in accordance with Can. 1729 . 

SOURCES: 

CROSS REFERENCES: cc. 16 § 3 , 1642 § 2 

1. Principia 

C OMME NTARY ------

Gian Paolo Mantini 

The principle declared in this canon is non-disputed and issues from 
the general principle about the adjudicated case: this creates the ius inter 
partes (c. 1642 § 2 ;  cf. also c. 16 § 3) and cannot be related to persons dis
tinct from those implicated as parties in the trial. Actually, what is illus
trated here is something recently acquired by the Italian juridical 
ordinance1 which before had provided for the prejudiciality of the penal 
trial over the civil, with no consideration for the intervention in the trial 
by the injured party. 2 

Therefore, if, in the penal trial, the parties are, on the one hand, the 
accused and, on the other, the promoter of justice, it will not be possible 
to give a res iudicata with respect to the injured party, at least so that it 
would partly be conducted with his intervention in the trial. The penal res 
iudicatam where the injured party has intervened has a preventive value 
against different aspects of the following contentious trial or its being in 
process, like those indicated indirectly through c.1730 § 2 ( cf. also SN, 
549 ). The result, apart from that preventive value and because of the gen
eral principles about the adjudicated case, is this: in the contentious 
process one will be able to oppose the exceptio rei iudicatae about every
thing that has to do with the obligation of making compensation both with 

1. Cf. arts. 651-652 of the new Cadice di procedura penale of 1988, anticipated by some 
sentences of the Corte Costituzionale of the 1970's. 

2. Cf. regarding this problem, A. PENNISI, L'accessorieta dell'azione civile nel processo 
penale (Milan 1981); F. MENGARELLI, Parte civile, in Enciclopedia giuridica, XXII (Rome 
1990). 
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what has already been the object of the sentence and also of the sentence 
in the penal process. 

On the other hand, the penal res iudicata does not have any preclu
sive force upon a possible contentious trial instigated by the injured party, 
if that party has not been intervening actually in the penal trial. Such a dis
position (innovative: cf. SN, 549) will easily lead to contrasts between de
cisions which will have to be resolved based on restitutio in integrum 
(cf. c. 1645 § 2, 5°), but it more efficaciously protects the right of the in
jured party. 

Moreover, if the judge makes a judgment about the damages in the 
penal trial without the injured party having intervened, we would be con
fronting a null sentence because of the natural law, since it would be clas
sified as ultra petita. 3 

2. Conclusion 

If the canonical norm is compared in this procedural field with its 
parallel in the juridical civil ordinances and with the preceding canonical 
norm, it appears to be following a via media. On the one hand, the in
stance is partly privileged as a fundamental element for the connection of 
the contentious and of the penal cases. This happens in such a way that it 
amply permits the establishment of subsistent civil actions a se, with a 
certain risk of contradiction in the decisions and with little procedural 
economy. However, in compensation, it comes with a possibility of a full 
and complete defense for the injured party. On the other hand, once the 
penal judge has included, at the insistence of the party, the contentious ac
tion in the penal trial, the matter is regulated in a form that is hardly inci
dental. Rather, they are cases aeque principaliter with respect to the 
penal action. 

3. Cf. A. STANKIEWICZ, "De nullitate sententiae 'ultra petita' prolatae," in Periodica 70 
(1981), pp. 221-235. 
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PARS V 
De ratione procedendi in recursibus administrativis 

atque in parochis amovendis vel transferendis 

SECTIO I 

De recursu adversus decreta administrativa 

PART V 
The Manner of Procedure in Administrative Recourse 

and in the Removal or Transfer of Parish Priests 

SECTION I 

Recourse Against Administrative Decrees 

------- INTRODUCTION ------
Jorge Miras 

One of the motivations behind the reform of the CJC/1917 referred to 
the exercise of power on the part of the ecclesiastical administration and 
the relationship between the acts of authority and the rights of the faith
ful. Even though they are well known and constitute a lengthy citation, a 
quote is nonetheless appropriate: "It does not suffice to say that in our 
current law there is a suitable way to protect rights. As a matter of fact, 
true and proper subjective rights have to be recognized, without which the 
juridical ordinance of a society can be conceived only with difficulty. 
Therefore, it is advisable to send out the message that the principle of ju
ridical protection is applied in canon law to superiors and to subjects in 
such a way that any suspicion of arbitrariness in the ecclesiastical admin
istration is removed. This object can solely be attained through the ap
peals that are wisely scattered throughout the law, so that if anybody 
considers his right damaged by the lower instance court, that right can be 
efficaciously restored in the superior instance court. While it is consid
ered that the recourses and judicial appeals are sufficiently regulated in 
the Code (CJC/1917) according to the needs of justice, the common 
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opinion of canonists believes that, in ecclesiastical practice and in the ad
ministration of justice, the administrative recourses are quite conspicuous 
by their absence ... " 1 

The "recourse against administrative decrees" to which the title of 
this section alludes, is the only one that sees fit to include it rightfully in 
the generic category of "administrative recourse." It utilizes the opening 
lines of Part V, and its proper name is "hierarchical recourse" ( cf. cc. 1734 
§ 3, 2° , 1736 § 1). Actually, the Code does not regulate administrative re
courses per se against the individual acts of the administration any more 
than this, because the foregoing supplicatio (see commentary on c. 1734) 
is not properly a recourse, and the administrative dispute (cf. cc. 1400 § 2, 
1445 § 2 and PB 123) is not an administrative but a jurisdictional recourse. 
This means that it is a true trial before a judicial tribunal concerning an 
administrative act. 

Although the title of part V announces that it will treat the procedure 
in administrative recourses, what is mainly regulated are the steps neces
sary for lodging recourse. In contrast, part V treats the true procedure (the 
itinerary for the substantiation and the resolution of the hierarchical re
course) quite sparingly. Of the eight canons which constitute the first sec
tion, the first ( c. 1732) is dedicated to defining the extent of the application 
of those norms; the two following canons regulate the intent of concilia
tion ( c. 1733) and the preliminary petition of revocation or emendation, 
which is imposed as a requirement for access to the recourse (c. 1734). For 
its part, c. 1736 regulates a question parallel to the recourse, the possibility 
of suspending the execution of the administrative act ( cf. c. 1737 § 3). 

In three of the four remaining canons, norms are contained that ref er 
properly to the procedure of the recourse. However, they regulate only 
some aspects: the calculation of the time periods for the lodging of the re
course (cc. 1735 and 1737 § 2); the legitimacy needed to make recourse 
(cc. 1737 § 1); the right of the one making recourse to be represented by 
an advocate or procurator, and the naming of a patron or advocate on the 
part of the superior, if he considers it necessary and the one making re
course has not done so ( c. 1738). The advisability of avoiding useless de
lays ( c. 1 738) is mentioned, as well as the possibility that the superior may 
order the one making recourse to appear in person (c. 1738). After this, 
the Code passes directly to enumerate, in the last canon of the section 
( c. 1739 ), the different possibilities that pertain to the superior in the final 
decision about the recourse. 

The Code's regulation of the procedure stops at the same moment in 
which the recourse has been presented. This is done without knowledge 
of whether it has been admitted or not. From that point, it takes us di
rectly to the moment of the final decision. Therefore, the gap covers all of 

1. Principles, n. 7. in Comm. 1 (1969), p. 83. 

2050 



MIRAS Introduction cc. 1732-1739 

the substantive elements of the recourse, from the formality of its being 
accepted to the drafting of the definitive decree, leaving out the activity of 
the parties, the means of proof, etc. 

The norms that can be applied to partially offset that gap are prima
rily cc. 35-47 , which contain general norms about administrative acts. In 
addition, there are some canons that are applicable to administrative de
crees in general, every time tthe resolution of a hierarchical recourse is 
produced by means of an individual decree. In particular, the following 
would be applicable in the procedure for hierarchical recourse: 

- Canon 50. From this canon, it is deduced that the superior who re
solves the recourse must ask for the necessary information and proofs, 
and must always listen, as much as is possible, to the interested parties 
(see commentary on c. 50). There are no more norms about the proof and 
the hearings with the interested parties in such manner that they can at 
least provide direction, servatis servandis, ( cf. c. 19 ), for the use of the 
norms about these matters in the judicial procedure ( cc. 14 76-1490,  1526-
1586, etc.). 

- Canon 51. This stipulates that the decree for the resolution of the 
recourse be issued in writing and explain the reasons for the decision (see 
commentary on c. 51); 

- Canon 57 . This canon establishes the time limit of three months 
for the resolution of the recourse and the possibility of its passing into the 
administrative-contentious procedure if the time period is exceeded with
out a resolution. Moreover, in virtue of § 3 of this canon, it follows that, 
for administrative appeals, the norm of c. 128 is applicable, for the pur
pose of eventually obtaining indemnification for damages on the part of 
the ecclesiastical administration (see commentary on c. 57 ). 

In articles 134-138,  the Regolamento generale della Curia Romana 
regulates the "procedure for the examination of recourses" when the com
petent hierarchical superior is a dicastery of the Roman Curia. These arti
cles expressly or implicitly declare the points contained in the above 
canons as being applicable to that procedure. 

These few notes are sufficient as a presentation about the regulation 
of administrative recourse in the Code.2 The commentary of the canons of 
this section will provide a basis for a more detailed study of the substan
tive aspects of the recourse. 

2. One can profit from consulting, La giustizia amministrativa nella Chiesa (Vatican 
City 1991) . The study of J. Salerno, fl giudizio  presso la "Sectio Altera " del S. T della 
Segnatura Apostolica, ibid. , pp. 125-178 offers in note 4 an ample bibliographic sketch on 
administrative justice. 
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Quae in canonibus huius sectionis de decretis statuuntur, 
eadem applicanda sunt ad omnes administrativos actus 
singulares, qui in foro externo extra iudicium dantur, iis 
exceptis, qui ab ipso Romano Pontifice vel ab ipso Conci
lio Oecumenico ferantur. 

Whatever is laid down in the canons of this section concerning decrees is 
also to be applied to all singular administrative acts given in the external 
forum outside a judicial trial, except for those given by the Roman Pontiff 
himself or by an Ecumenical Council. 

SOURCES: 

CROSS REFERENCES: cc. 35-93 , 130 , 333 § 3, 336-338, 1372, 1405 § 2 ,  
1417 , 1445 § 2 

COMMENTARY ------

Jorge Miras 

1. Delimitation of acts as objects of hierarchical recourse 

This norm, which serves as the gateway into the treatment of hierar
chical recourse ( cc. 1734 and 1736 call it that, appropriately), indicates the 
acts that can be the object of that juridical remedy, exactly stating the lit
eral expression of the subheading of this section and of the canons them
selves, which speak only about particular decrees. In virtue of this canon, 
the applicability of all the arrangements of the section is extended to the 
rest of the particular administrative acts (see commentary on c. 35: n. 2). 
The general norms of administration are excluded only a priori. There
fore, hierarchic recourse can be taken against decrees and particular pre
cepts -which are nothing more than a type of decree: cf. c. 49- and also 
against rescripts, whatever their content may be, and against those acts 
equivalent to rescripts insofar as they relate to the juridical system (for 
permissions and favors granted orally: c. 59 § 2). 

Certainly, the acts that are the object of the recourse will normally 
be decrees, 1 because of their proper nature and because of the classifica
tion of their contents ( cf. cc. 48-49). In contrast, it could seem more diffi
cult to justify the situation where the person who receives a rescript 

1. Cf. Z. GROCHOLEWSKI, "Atti e ricorsi amministrativi," in fl nuovo codice di diritto 
canonico. Novita, motivazione e significato (Rome 1983), p. 500. 
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rejecting a favor could personally suffer because of this. This injury would 
justify the intervention of a hierarchical recourse, given the character of a 
favor -not as though owed out of justice- in the natural subject matter 
of rescripts ( cf. c. 59 ). In addition, the interested party may always insist 
upon making a petition or bringing it before another authority. This has al
ready been provided for by the law with a series of conditions: cf. cc. 64-
65 (in that context, the old doctrine and the one following the CJC/19 17 
used to speak of recourse, 2 but not exactly in the technical sense that the 
concept of hierarchical recourse has today). On the other hand, if the con
tents of a rescript were harmful to the interested party himself -think, for 
example, although not exclusively, of the premise of c. 61- one must con
sider that, in principle, nobody is obligated to use the rescript conceded 
solely in his favor -except due to another title distinct from the rescript 
itself ( cf. c. 71 ). Moreover, in the case of the privilege, its renunciation is 
included in accordance with c. 80. Therefore, it could give the impression 
that the position of the recipient of a rescript is sufficiently protected by 
the law without a need for hierarchical recourse. 

However, the legislator expressly wanted to assure the possibility of 
placing hierarchical recourse against rescripts because the concession of 
privileges, dispensations or other favors might cause other injuries or lia
bilities, not only for the interested party but also for third parties (the 
Code admits possibilities of that kind: cf. cc. 36 § 1, 38, 82 ; also cc. 83 § 2, 
84). These parties would be left helpless because of their not being 
equipped with a clear way of defense of their rights and with their juridi
cal circumstances affected by the concession made to the beneficiary. 

2. Limits to the extension of these norms 

a) Administrative acts given for the internal forum 

The application of these norms does not extend identically to all ad
ministrative acts because of two restrictions, each of which is derived for 
a separate reason. The first restriction is pointed out in the canon through 
the incidental clause qui inforo externo extra iudicium dantur. It would 
not be superfluous to note that this incidental clause contains two points 
of distinct importance: 

- Qui . . .  extra iudicium dantur. This instruction does not try to 
limit a specific category of administrative acts, distinct from the others, 
but it does express a common note for all particular administrative acts 
(see the introduction for title IV of book I), since every administrative act, 
by definition, is extrajudicial: it takes place outside of a sentence; 

2. Cf., for example, F.X. WERNZ-P. VIDAL, Ius Canonicum, I (Rome 1938), nos. 26lff; 
A. VAN HOVE, De rescriptis (Commentarium Lovaniense in C.I. C. , 1/4) (Mechelen-Rome 
1936), pp. 152ff. 
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- qui in faro externo . . .  dantur. In contrast, this expression does 
have a distinct intention and purpose. It states that the scope of the re
course extends only to the administrative acts made through the external 
forum. To understand the sense of this limitation of the hierarchical re
course, one should keep in mind the proper and individual nature of the 
circumstances, relationships, and juridical benefits that are the object of 
regulation through the canonical ordinance. These considerations occa
sionally warrant that, without always losing their juridical character, the 
effects need not possess a special external and public importance. 

Canon 37 , agreeing with the general precaution contained in c. 130 
for the exercise of the power of governance, implicitly admits the possibil
ity that, among the particular administrative acts, there would be some 
that have efficacy only in the internal forum (see commentary on c. 37). 
There are found among them those that form a part of the competencies of 
the Sacred Penitentiary, in the internal forum: "absolutions, commutations, 
sanations, remissions and other favors for the internal forum" (cf. PB 117-
118; c. 64). As has been correctly pointed out, all of them "are cases of con
siderable subjective importance, but with scant social consequence."3 

When one is specifically dealing with the juridical acts that combine in 
themselves the other essential characteristics, in actuality they are particu
lar administrative acts. However, they take place within a special juridical 
system that requires, besides other features, that they cannot be the object 
of the recourse as regulated in cc. 1732-1739 . Nevertheless, one should not 
forget that one is treating exceptional situations for the exercise of the 
power of governing ( cf. c. 130 ), the normal scope of which is the external 
forum. At the same time, hierarchical recourse constitutes the ordinary 
and general way of challenging particular administrative acts. 

Apart from that, the subject matter of this canon is not to establish 
that the acts that have been exempted -acts for the internal forum and 
for general norms- are not susceptible of any juridical remedy, but sim
ply to state that hierarchical recourse is not that remedy. 

b) Exclusion of the acts of the Roman Pontiff and of the Ecumeni
cal Council 

The second limitation for the applicability of the norms about hierar
chical recourse refers to the particular administrative acts coming from 
the supreme authority of the Church. In this case, one finds the express 
formulation of the general principle contained in cc. 333 § 3 and 336-338, 
and safeguarded through penalties by c. 1372. Strictly speaking, there is no 
place to intervene with recourse against the acts of the supreme authority 
of the Church. The same thing can be said about the acts of the Roman 

3. E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd ed. (Pamplona 
1993), p. 296. 
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dicasteries approved by the Roman Pontiff in specific form. 4 In those 
cases, at the most, there will be a provision for directing oneself to the 
Roman Pontiff by means of a request by way of a favor, according to the 
ancient institution of the aperitio oris, 5 by means of which the Pope can 
draw up an order to a lower authority so that it might revise one of its own 
acts, or one that was confirmed in a specific form by him (cf. c. 1405 § 2). 

c) Administrative acts of Roman dicasteries 

Although the canon does not expressly advert to this, the other ad
ministrative acts issued or approved by the dicasteries of the Holy See 
cannot be the object of hierarchical recourse, even though they are not 
equipped with the approbation of the Pope in specific form. The reason is 
that they have exhausted the ordinary administrative way. The result of 
this means that, in contesting them, there can only be provided, in an 
administrative way, a chance of recovery before one's own dicastery, as 
regulated in the Regolamento generale della Curia Romana, article 134. 
This regulation accepts the classic institution of the beneficium novae au
dientiae. 6 Otherwise, there is an extraordinary recourse -that is to say, 
outside of the ordinary system of hierarchical recourses- to the Roman 
Pontiff. 7 Generally, however, when one has exhausted the administrative 
route, the challenge of these acts -not specifically approved- is already 
produced in the jurisdictional method by means of the "contentious ad
ministrative recourse" before the sectio altera of the Apostolic Signatura 
(cf. cc. 1445 § 2 ;  PB 123). 

4. Cf. RGCR, 126-134; as to the doctrine, cf. V. G6MEZ-1GLESIAS, "La 'aprobaci6n 
especifica' en la 'Pastor Bonus' y la seguridad juridica," in Fidelium Jura 3 (1993), pp. 361-
423. 

5. Cf. X II, 30, 1-2; D.G. OESTERLE, "Aperitio oris," in Revista Espanola de Derecho 
Canonico 8 (1953), pp. 25ff; E. LABANDEIRA, Tratado . . .  , cit., pp. 263-265. 

6. Cf. E. LABANDEIRA, Tratado . . . , cit., pp. 457-459. 
7. Cf. c. 1417: regarding how it applies in this context, cf. E. LABANDEIRA, ibid. , pp. 450-

454. 
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§ 1. Valde optandum est ut, quoties quis gravatum se de
creto putet, vitetur inter ipsum et decreti auctorem 
contentio atque inter eos de aequa solutione quae
renda communi consilio curetur, gravibus quoque 
personis ad mediationem et studium forte adhibitis, 
ita ut per idoneam viam controversia praecaveatur 
vel dirimatur. 

§ 2. Episcoporum conferentia statuere potest ut in una
quaque dioecesi officium quoddam vel consilium sta
biliter constituatur, cui, secundum normas ab ipsa 
conferentia statuendas, munus sit aequas solutiones 
quaerere et suggerere; quod si conferentia id non 
iusserit, potest Episcopus eiusmodi consilium vel of
ficium constituere. 

§ 3. Officium vel consilium, de quo in § 2, tune praecipue 
operam navet, cum revocatio decreti petita est ad 
normam can. 1 734, neque termini ad recurrendum 
sunt elapsi; quod si adversus decretum recursus pro
po situs sit, ipse Superior, qui de recursu videt, 
recurrentem et decreti auctorem hortetur, quoties
cumque spem boni exitus perspicit, ad eiusmodi so
lutiones quaerendas. 

§ 1. Whenever a person believes that he or she has been injured by a de
cree, it is greatly to be desired that contention between that person 
and the author of the decree be avoided, and that care be taken to 
reach an equitable solution by mutual consultation, possibly using 
the assistance of serious-minded persons to mediate and study the 
matter. In this way, the controversy may by some suitable method be 
avoided or brought to an end. 

§ 2. The Bishops' Conference can prescribe that in each diocese there be 
established a permanent office or council which would have the duty, 
in accordance with the norms laid down by the Conference, of seek
ing and suggesting equitable solutions. Even if the Conference has 
not demanded this, the Bishop may establish such an office or coun
cil. 

§ 3. The office or council mentioned in § 2 is to be diligent in its work 
principally when the revocation of a decree is sought in accordance 
with Can. 1734 and the time-limit for recourse has not elapsed. If re
course is proposed against a decree, the Superior who would have to 
decide the recourse is to encourage both the person having the re
course and the author of the decree to seek this type of solution, 
whenever the prospect of a satisfactory outcome is discerned. 
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SOURCES: 

CROSS REFERENCES: cc. 50 , 57, 209 , 221 § 1, 223 , 1446 , 1713-1716, 
1734, 1735, 1737 § 2 

C OMMENTARY - -- - - -

Jorge Miras 

The Code establishes two steps before intervening with hierarchical 
recourse: the intent, regulated in this canon, 1 of reaching a solution of mu
tual accord to avoid the recourse, and the supplicatio to the author of the 
administrative act being challenged (see commentary on cc. 1734-1736). 

l. Suitability of avoiding unnecessary litigations 

In the context of the canonical regulation of processes in general, and 
as an elementary feature of the Christian physiognomy that must portray 
the coexistence of all the faithful in the church, the duty to reject the liti
gious spirit is promulgated (cf., for example, Titus 3 :1-2 ;  1 Tim 3:3; 2 Tim 
2 :23-24; etc.). It must find its substitute in a benign and gentle spirit (cf. 1 
Cor 13 :4-7), which diligently seeks the manner "with due regard for justice, 
of ensuring that lawsuits among the people of God are avoided as far as 
possible, and are settled promptly and without rancour" (c. 1446 § 1). 

Paragraph 1 of this canon conveys that same spirit toward the area 
of administrative recourses, expressing in a compelling way ( valde optan
dum est) the desire to try to avoid them, or, though various methods of 
recourse, to resolve the conflict which might arise between the ecclesias
tical authority and the faithful subject to that authority as a consequence 
of an act of power issued in the exercise of the administrative function. 

Obviously, the purpose of the norm is to exhort that, by means of a 
suitable way, a controversy should be either prevented or terminated. This 
does not implicitly declare that hierarchical recourse is an unsuitable 
means to resolve disputed questions juridically. As a juridical remedy, 
there can be no doubt that it does settle them, but it does so by means of 
an act of power, which imposes the solution upon the parties in an 
authoritarian manner. The worry revealed through this canon is due to 
the fact that, rather than using that course of action, though it might be 
perfectly adequate and legitimate to resolve possible controversies, its 
purpose is not to avoid conflicts or to resolve them through mutual 

1. Regarding the antecedents of these norms, cf. J. CORSO, "I modi di evitare il giudizio 
amministrativo," in La giustizia amministrativa nella Chiesa (Vatican City 1991), pp. 33ff. 
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agreement. In that sense, there is no room to doubt that, whenever possi
ble, a peaceful and agreeable solution is preferred over any other, which, 
in addition to prolonging the situation of conflict while the recourse is re
solved (with its further possible appeals), will turn out more traumatic in 
relation to the final decision (it will not satisfy at least one party, and, on 
occasion, will fully appease neither). In addition, it might expose the par
ties in conflict -through deficiencies not attributable to the law, but to 
the condition of human nature- to inflicting injury upon the communion 
of the faithful, at least affectively, making it more expensive to mend the 
possible impairment of the desirable relationships of mutual trust and col
laboration, once the lawsuit has been concluded. 

However, all this must be accomplished insofar as it is possible with
out detriment to justice (cf. c. 1446 § 1) or injury to the welfare of the 
Church. The call of this norm to the spirit of harmony, of dialogue and co
operation, is not an exhortation toward the systematic renunciation of 
rights or the neglect of obligations, in such a way that conflicts are 
avoided at every cost. The canonical legislator knows2 that a hypothetical 
harmony based upon unjust situations, or in some way injurious to the life 
of the Church, would not be true peace but, at most, a shallow appearance 
of the absence of conflicts, which has very little to do with fellowship: 
"peace will be the work of justice" (Is 32 : 17), in the way that, when it is 
necessary to carry out these lawsuits, make these appeals, and in general 
to employ the means arranged for the protection of rights, these all func
tion as suitable and efficacious means for the service of the fellowship.3 

One must not forget that this norm is found exactly in the context of the 
canonical regulation of hierarchical recourse, which is not viewed as con
tradictory, but as complementary to the fundamental right of the faithful 
recognized in c. 221 § 1. This canon, in its turn, must be interpreted in har
mony with cc. 209 and 223 (see commentaries on the three cited canons). 

Overall, the relationships between the ecclesiastical authority and 
the faithful subject to it, in the context of the administrative function, can 
be expressed in the classic structure of the relationships between the pub
lic welfare and the individual good. In its search for the public good, en
trusted to the diakonia of the public authority of the Church, it sometimes 
inevitably happens that personal or particular interests must be sacrificed 
to the cause of the higher good. These take place when there is no other 
way to assure the public welfare, and one cannot legitimately sacrifice 
authority upon the altars of badly understood reconciliation. However, on 
other occasions, the injury of the particular good caused by the act of 
authority can be contrary to the law, and then the member of the faithful 

2. Cf., in this regard, Principles, 1, 6 and 7. 
3. Cf., for a more ample development of this question, among others, J. LLOBELL, "Il 

'petitum' e la 'causa petendi' nel contenzioso-amministrativo canonico. Profili sostanziali 
ricostruttivi alla luce della Cost. Ap. 'Pastor bonus,"' in La giustizi a amministrativa . . .  cit., 
especially pp. 101-107. 
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who is affected does not have any obligation to endure it. Or, it can hap
pen that, even when the act is legitimate, the sacrifice imposed is unneces
sary or disproportionate, or the means adopted is inopportune, or it 
responds to a reckless decision that could be reconsidered with more cau
tion to make it less burdensome (see commentary on c. 1739 ). In all of 
those cases, the faithful person who is affected has the right to appeal, a 
right whose correct exercise never implies an undermining of the commu
nal fellowship. 

It is in these situations of conflict that this norm is applied. Thus, it is 
not directed solely to whoever is considered prejudiced through the ad
ministrative act, but also to the authority from which the administrative 
act was issued. Canon 1446 (discussed above), in a different manner, 
treats the general principle from which the present canon emerged. It 
draws attention "to all the faithful and first of all to the bishops" as being 
subject to the duty of avoiding unnecessary conflicts. In fact, in the matter 
of administrative relationships, a most important role in the avoidance of 
conflict belongs to the authority, by means of their special preoccupation 
for the correct and adequate performance of service in exercising ecclesi
astical power. In this context, as has been skillfully pointed out,4 there 
should be an interest in rendering the hearing effective and operative be
fore issuing an administrative act; this helps avoid future conflicts. Then, 
there is also the procedural norm that ensures that the Code, without im
posing it as a requirement for the validity of the acts (see commentary on 
c. 50), relies upon the sensibility of the ecclesiastical authority and its pru
dent evaluation of the circumstances. 

2.  Means of seeking conciliation 

a) Through the mediation of persons not integrated into a stable or
ganism of conciliation 

Undoubtedly, the most direct measure of searching for conciliation 
is the immediate dialogue between the authority and the person affected 
by the administrative act. However, it will not always be possible, prudent, 
or productive. Therefore, the canon (§ 1) has additionally provided the 
possibility of approaching some persons to study the subject and inter
vene between the parties, managing to make that dialogue possible, and 
perhaps efficacious. Insofar as the personal conditions of the mediators, 
the norm indicates only that they have to be serious persons. The circum
stances of each case will determine the qualities that the suitable media
tors have to fulfill. They are advised to be capable persons who enjoy the 
confidence of the person affected, or have an easy access to the parties in 

4. Cf. P. MONETA, "La tutela dei diritti dei fedeli di fronte all'autorita arnministrativa," in 
Fidelium Jura 3 (1993), especially pp. 29lff. 
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conflict, or perhaps are equipped with other kinds of qualities -a certain 
prestige, certain technical or professional aptitudes, etc.- in addition to 
prudence. In any case, the intention of the norm does not seem to be that 
one always must deal with the same person, since this would lead to the 
detriment of the desired effectiveness. 

b) Stable organisms of conciliation 

On the other hand, the provisional institutionalization of competen
cies of this type is considered in § 2 ,  which anticipates the possibility that 
the bishops' conference might stipulate that in each diocese there be set 
up a stable organization, according to the norms generated through their 
own conference. In the absence of a decision from the bishops' confer
ence, the bishop can institute that department or council in his diocese. 

According to some opinions, the establishment of these organiza
tions would perhaps have had results that are more favorable outside of 
the diocese, in a way that would exercise its functions with a greater inde
pendence with respect to the diocesan authority. This independence could 
bring about an improvement in the prospects of interventional success. 5 

In any case, it does not appear that in the view of the foreseen conduct 
( which does not in any way possess a decisive character) the question is 
of great practical importance. 

The features of this department or council of conciliation, such as 
appear to be sketched in the text, are the following: 

- It has to have a stable character; it is not established provisionally 
for every case; 

- It possesses a function that is exclusively advisory, which is made 
evident in the search for fair solutions -therefore, they are not necessar
ily solutions from strict justice, which is the proper duty of the administra
tive tribunal. The administrative tribunal later on will suggest these fair 
solutions to the parties, since they have to accept them and submit to 
them by mutual accord. 

No norm is established about the composition of that "department," 
nor about the character, merits and conditions of the members, since it 
leaves all of that to the norms established by the bishops' conference or, in 
its absence, by the bishop who might institute this council in his diocese. 6 

5. Cf. L. DE ECHEVERRIA, commentary on c. 1733, in CIC Salamanca. 
6. Cf., for some suggestions regarding the assignation of this institutionalized function to 

other already existing organs, L. DE ECHEVERRIA, commentary on c. 1 733, cit. One can find 
references to some already constituted organs of conciliation for other categories of 
conflicts, in P. MONETA, "La tutela . . .  , "  cit., p. 296, note 15; S. BERLING6, "Il diritto al 'processo' 
(c. 22 §2 CIC) in alcune procedure particolari," in Fidelium Jura 3 (1993), pp. 342- 343; for 
some projects and their results cf. Z. GROCHOLEWSKI, "I tribunali regionali amministrativi 
nella Chiesa," in La giustizia amministrativa nella Chiesa (Rome 1984), pp. 135-165. 
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3. Applicability of the solutions contemplated in cc. 1 713-1 71 6  

The Code, in cc. 1731-1716 , controls the settlement and the commit
ment to arbitration as the means for an extrajudicial solution of controver
sies. Are these applications also ways toward the solution of the conflicts 
caused through an administrative act? 

To answer to this question, one must start from the fact that every 
activity carried out in the exercise of the administrative function is aimed 
at the good of the public welfare, and the same can be said of the individ
ual administrative acts. Consequently, the prohibition of c. 1715 § 1 ,  ac
cording to which "settlements and mutual promises to abide by an 
arbitrator's award cannot validly be employed in matters which pertain to 
the public good, and in other matters in which the parties are not free to 
make such arrangements," would seem to absolutely exclude settlement 
as a means of solution for administrative conflicts. 7 

However, if one carefully considers the subject matter, there could 
be a more harmonious answer. Certainly, a settlement about the public 
welfare is not admissible in the case where it is being dealt with, since the 
public welfare is not negotiable and is not at the disposition of the author
ity. However, it is one thing to seek the public welfare with an administra
tive act, and it is something very different to affirm that the decision 
contained in that act might be the only way possible hie et nunc to make a 
ruling for that determined facet of the public welfare. Alternatively, it 
might be that all and each one of the concrete aspects of the administra
tive act are identifiable directly and essentially with the public welfare. It 
should be observed that c. 1715 § 1 does not exactly prohibit the settle
ment in the cases in which the public welfare enters, but circa ea quae ad 
bonum publicum pertinent: it does not treat of a generic exclusion of 
how far its jurisdiction extends, but to the specific exclusion of the ob
jects of the settlement. It is evident that the authority might consider its 
act again and modify it after taking into consideration the requests of the 
person affected, either to mend it insofar as there exist other ways of ac
complishing the same finality which is aimed at, or more carefully to eval
uate the possible lack of proportion between the good that is pursued and 
the sacrifices demanded, etc. 

Therefore, it seems possible to state that the settlement in these hy
potheses might also be possible, since it does not automatically assume a 
surrender of the obligation of the authority toward the public welfare. 
This would not occur every time that this settlement examined the possi
ble solutions that arise in the dialogue and made sure they were not insid
ious to the public welfare before accepting them, or even reaching a 
decision about them. 8 A highly subtle example of a possible accord about 

7. Those who exclude it by referring to the transaction in its strictest sense are e.g. ,  L. DE 
ECHEVERRIA, commentary on C. 1733, cit.; J. CORSO, "I modi di evitare . . .  ," cit., p. 51. 
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materials related to the public welfare is found in c. 17 43. For this pro
posal, one can also recall what the CCEO cites -with a drafting parallel 
to the first one that was proposed for § 1 of the present c. 1733 of the 
CicfJ- namely that, among other possible solutions of the controversy, 
and in addition to being joined to the voluntary amendment of the decree, 
a just compensation for the person affected (cf. CCEO, c. 999 ), which evi
dently might be the object of compromise between the authority and the 
proper person affected. In another way, if the authority might not be able 
to yield and compromise in anything that is related with regard to its ad
ministrative act, it is hard to understand how the authority might arrive at 
solutions "of common accord," according to this canon. 

However, because of some people's difficulty in accepting the settle
ment in this environment, it should be clarified that the expression "solu
tions of common accord" certainly does not mean that the result of the 
intention prior to the conciliation is an administrative act by nature in a 
certain way "contractual, " or of a bilateral character. Such an administra
tive act would be contradictory to the proper nature of the act of author
ity, which is always unilateral. In addition, it would go against the 
inalienable right and duty of the authority to protect the public welfare. 
However, it can certainly happen that, as a fruit of a previous dialogue, the 
authority would reach an accord or a compromise -a settlement- even 
formalizing it into a contract. Afterwards, it can happen that the authority 
issues a new administrative act modified completely or in part ( or simply 
keeps the former act). In the case of the amendment of the act, the author
ity will do it in this way, since the authority thinks that the new act does 
not infringe upon the public welfare now in play, but that it advances more 
fittingly as a whole than the previous one. In addition, the authority knows 
that the new act will not be challenged. However, that act is not the direct 
and immediate result of the settlement. The consequence of the settle
ment is an accord -about the basic question or about one or other of its 
aspects more specifically harmful for the faithful person affected- that 
secures their positions and guarantees that there will be no controversy. 
The administrative act that could have been issued immediately after sim
ply takes as a presupposition the possible previous settlement, without 
being boundformally by it. 

This is possible here because the administrative authority is the one 
competent in evaluating the implication of the public welfare in the mat
ter. It is not this way in the judicial area, precisely due to the position of 
the detachment of the judge in respect to the interests in play (cf. c. 1431 
§ 1). 

8. Cf., in this sense, E. LABANDEIRA, commentary on c. 1733, in CIC Pamplona; idem, 
Tratado de Derecho Administrativo Canonico, 2nd ed. updated (Pamplona 1993), pp. 434-
435. 

9. Cf. the text of P. CIPROTTI, in J. CORSO, "I modi di evitare . . .  ," cit., p. 51. 
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In contrast, it is not acceptable to submit these conflicts to the judg
ment of arbitrators, since this means of solution is characterized by the 
situation in which both parties pledge to respect the resolution -the "ar
bitral decision"- of a third party (see commentary on c. 1713), in such a 
way that the decision about matters in which only the authority is compe
tent would have to be left in the hands of third parties -or their hierarchi
cal superior- without guaranteeing that the decision- since it is now 
imposed, not proposed- is adjusted to the needs of the public welfare. 

4. Moment to attempt conciliation 

The Code does not formally impose this attempt at conciliation as a 
requirement before a recourse-as it has, on the other hand, with the pre
vious supplicatio: cf. c. 1734- but it is simply limited to point out the in
terest that is obtained for a solution agreed upon before the resolution of 
the possible recourse. Precisely for this reason, there is no norm which 
subordinates the beginning of the passage of some time limits in order to 
arrive at the failure of the attempt at reconciliation, so that the time is 
counted without interruption from the date established with its general 
character (cf. cc. 1734 § 2, 1735 and 1737 § 2), and which counts against 
the one who considers himself wronged through the administrative act. 
Therefore, for practical purposes, whomever thinks that he must have re
course about an administrative act has to consider that the time periods 
established are peremptory and are not interrupted. He must continue 
through them, taking the necessary steps in each time limit, without over
looking the fact that, in a parallel way, there would be ongoing conversa
tions whose purpose was a search for another possible solution. 

In fact, the passage of the time periods without an appeal would 
block the later presentation of the recourse from any hope of attaining an 
accord, while the presentation of the recourse in time does not close the 
possibility of reaching that accord. It is on account of this that § 3 of this 
canon indicates that the moment of trying the alternative solution is "prin
cipal" once the "entreaty" has been presented before the recourse of 
c. 1734, and before the time periods are exhausted to make recourse. How
ever, there is nothing to prevent one, even though recourse has already 
been presented, from still seeking a solution different from the decision of 
the hierarchical superior. For that reason a call is made to the superior -
parallel to what the judge does in c. 1446 § 2- so that he might encourage 
the parties to seek that solution, and there may always be fostered a hope 
of success. This is done while keeping in mind that the passage of the time 
to resolve the case ( cf. with the general character, c. 57) is not interrupted 
in virtue of these attempts. 
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§ 1.  Antequam quis recursum proponat, debet decreti 
revocationem vel emendationem scripto ab ipsius 
auctore petere; qua petitione proposita, etiam sus
pensio exsecutionis eo ipso petita intellegitur. 

§ 2. Petitio fieri debet intra peremptorium terminum 
decem dierum utilium a decreto legitime intimato. 

§ 3. Normae §§ 1 et 2 non valent: 
1 ° de recursu proponendo ad Episcopum adversus 

decreta lata ab auctoritatibus, quae ei subsunt; 
2° de recursu proponendo adversus decretum, quo 

recursus hierarchicus deciditur, nisi decisio data 
sit ab Episcopo; 

3° de recursibus proponendis ad normam cann. 57 et 
1 735. 

§ 1. Before having recourse, the person must seek in writing from its au
thor the revocation or amendment of the decree. Once this petition 
has been lodged, it is by that very fact understood that the suspension 
of the execution of the decree is also being sought. 

§ 2. The petition must be made within the peremptory time limit of ten ca
nonical days from the time the decree was lawfully notified. 

§ 3. The norms in §§ 1 and 2 do not apply: 
1 ° in having recourse to the Bishop against decrees given by authori

ties who are subject to him; 
2 ° in having recourse against the decree by which a hierarchical re

course is decided, unless the decision was given by the Bishop 
himself; 

3 ° in having recourse in accordance with Cann. 57 and 1735. 

SOURCES: 

CROSS REFERENCES: cc. 53-57, 200-203, 1465, 1733 § 2, 1735, 1736 
§§  1-2, 1737 

COMMENTARY ------

Jorge Miras 

l .  Nature of the petition sought beforehand 

The request is here formulated that the author of the administrative 
act revoke or amend the petition as an unavoidable prior requirement 
(antequam quis recursum proponat, debet . . . )1 for the lodging of the 
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hierarchical recourse in the cases and under the conditions established in 
this canon. 

The text of the canon distinguishes that petition from hierarchical 
recourse ( cf. also cc. 1733 § 2, 1735 and 1736 § 1 ). Canon 57 describes the 
petition and the recourse as different from administrative actions, di
rected to obtain a decree from the authority. The petition and the recourse 
appear separated by means of the particle "or" (see commentary on c. 57). 
In fact, the petition is not a recourse properly speaking, because it does 
not possess the character of a challenge that is proper to every recourse: 
the presentation of that petition does not set up the juridical conflict be
tween the authority and the affected member of the faithful. Because of 
that, c. 1 733 § 3 advises the avoidance (praecavere) of the controversy 
once that petition has been presented for an amendment or revocation. 
The Relatio about the Schema of the CIC of 1982 explains: "the petition 
has the purpose of having the decree reconsidered and, if possible, for an 
avoidance of recourse."2 

Therefore, one is simply dealing with a petition, request or entreaty, 
which can be correctly inserted, according to Labandeira, among the real
ities historically designated with the name of "supplication. "3 that is prior 
to the true recourse. Above all, its purpose is to forewarn the ecclesiasti
cal authority about anything that is considered prejudicial through its ad
ministrative act and which may provide an interest in a recourse for the 
purpose of making a reconsideration of the decision possible and hoping, 
either for it to be reaffirmed in order to face the recourse, or to have the 
decision revoked or modified. 

The animadversiones praeviae to the Schema "Concerning the Ad
ministrative Process," sent for consultation on April 20, 1972, explained 
the reason for this requirement prior to the recourse in this way: "From 
those matters which have been mentioned about the preferable changes 
which are proposed in the schema, it is already clear what system has 
been accepted into the schema about challenges to administrative acts. 
However, it can be briefly explained in this way: a) no recourse can be 
proposed against the decree of an administrative body unless the petition 
precedes it, made out to the author of the precept, for the purpose of hav
ing the decree revoked or changed. The importance of this norm, the pur
pose of which is to protect good order and the authority of the superior, 
is not concealed from anyone. "4 Certainly, it seems reasonable for the 

1. Cf., regarding the wording of this norm and the introduction of its obligatory nature, 
J. CORSO, "I modi di evitare il giudicio amministrativo, "  in La giustizia amministrativa 
nella Chiesa (Vatican City 199), pp. 33ff; especially pp. 52-55. 

2. Comm. 15 (1984), p. 85. 
3. Cf. regarding this question E. LABANDEIRA, Tratado de Derecho Administrativo 

Canonico, 2nd ed. updated (Pamplona 1993), pp. 435ff; idem, commentary on c. 1734, in CIC 
Pamplona. 

4. Comm. 4 (1972), p. 38. 
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ecclesiastical authority that issues an administrative act in the exercise of 
its function of governing not to be surprised through the intervention of a 
recourse, where its first learning about it might be the communication 
made through his hierarchical superior. This could happen in such a way 
that he would be bereft of the opportunity of trying to better explain the 
reason for the decision, or the reason for having modified or retracted the 
decision, once influenced by the reasons that arose in the dialogue with 
the member of the faithful who considers himself aggrieved. 

2. Period of presentation 

Paragraph two sets forth a binding period of ten useful days ( cf. 
cc. 201-203), between the legitimate notice or notification of the adminis
trative act to the revocation or amendment of that which is being sought 
( cf. cc. 54-56). In this case, one will always be dealing with an administra
tive act effectively issued by the authority. The reason is that the recourse 
against the "presumed decisions" in virtue of the administrative silence 
does not require a previous solicitation (see below, n. 5). 

Once the ten days has expired without the supplicatio having been 
presented (unless it has expired uselessly, because the interested party 
did not know about the existence of the act, or the possibility of making 
this petition, or because he could not present it: c. 201 § 2), the member of 
the faithful who considers himself wronged by the administrative act loses 
his right to recourse (c. 1465). The reason is that the later recourse will 
not be admitted if there has not been a previous supplicatio. Neverthe
less, if, despite everything, the author of the act admits the petition out
side of the deadline and responds to it, he reopens the possibility for the 
interested party for recourse. 5 However, the possibility of having the re
course admitted seems more doubtful when it is based upon a negative 
response that has been presumed in virtue of the administrative silence to
ward a petition that has been presented outside of the deadline ( c. 1735). 
Still, it can always be attempted, since the requirement of the previous 
supplicatio has apparently been satisfied and the person making recourse 
could prove that he presented the petition in useful time. 

3. Formal requirements and content 

a) Personal activity of the interested party 

The Code expressly anticipates ( cf. c. 1738) the possibility -and 
even the necessity in some cases- in which the one making recourse 

5. Cf. E. LABANDEIRA, Tratado . . .  , cit., p. 437. 
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acts, in the properly named hierarchical recourse, by means of an advo
cate or procurator, but not as such for the supplicatio. The motive is clear. 
Here, one is not dealing with recourse but with a simple petition (see 
above, n. 1). Therefore, the personal intervention of the interested party is 
sufficient, and he does not thereby bring about a lack of defense, since the 
juridical defense of his situation occasioned through the administrative 
act will begin properly with the later recourse. Nevertheless, nothing pre
vents the interested party from seeking advice that he thinks is opportune; 
and asking, on the part of an advocate, before presenting the supplicatio, 
although afterwards he acted personally. 

b) Written format 

With respect to the formal requirements of the supplicatio , the Code 
sets up only one: the written form ("they must seek in writing the revoca
tion or amendment of the decree from the author"). Here one can be deal
ing with writing in the form of an application or of a simple letter. 

c) Content 

At least the following points must be included in the writing: 

- the necessary data to identify the administrative act to which ref
erence is being made; 

- the identification of the person presenting the petition for the re
vocation or amendment, and his domicile for the purpose of notifications; 

- at least one explicit petition: that of the revocation or the reform
ing of the act; it can also contain the petition for its suspension, but if it 
does not contain it, the law automatically adds it to the "supplicatio," and 
at that point an iter parallel to that of the recourse begins, reference being 
made only to its suspension (see commentary on c. 1736 § 2). For the ad
mission of hierarchic recourse- which can be lodged for any just reason 
( c. 1737) - the motivation is necessary. On the other hand, for the suppli
catio to be able to precede the juridical basis for the conflict, there is no 
formal requirement for a detailed explanation of the reasons, the proofs 
and allegations. It suffices that the interested party manifests in a sum
mary fashion that he considers himself wronged through that administra
tive act. 

- the signature and date upon which the petition is presented. 

The writing can be hand-delivered to the chancery, to the secretariat 
or to the office corresponding to each case. This office will issue the certi
fication of reception and a registration (in that case, the seal placed upon 
a copy of the writing with the date of entry, its registration and the seal of 
the corresponding curia would be sufficient). It can also be sent by certi
fied mail with a receipt of acknowledgement, in such a way that the date 
of its presentation and its being received is evident. 
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4. Effects 

The effects of the presentation of the supplicatio are the following: 

- at times, it implies the automatic suspension of the act ipso iure: 
cf. C. 1736 § 1; 

- in the rest of the cases, it constitutes an implicit suspension of the 
execution of the administrative act, which puts into motion a special 
deadline for the administrative silence of ten days, relative only to the pos
sibility of an autonomous application of suspension of the act to the hier
archical superior of its author ( cf. § 1 and c. 1736 § 2); 

- it initiates attempts at reconciliation in the matters to which 
c. 1733 refers; 

- it marks the day from which counting begins (c. 203 § 1) in the 
computation of the deadline of thirty days so that the author of the act 
may respond to the petition. When that deadline passes, the way to hierar
chical recourse is expedited for the interested party ( c. 1735). 

5. Acts that can be recurred to without previous "supplicatio " 

Paragraph three lists the cases in which the supplicatio is not de
manded as a requirement for the placing of the recourse: 

a) when one makes recourse to the bishop against authoritative acts 
subordinate to himself. In this supposition, the possibility of direct re
course is due to the position of the bishop as the head of the particular 
Church, which constitutes his proper sphere of ordinary and immediate 
governance (cf. cc. 381 and 391). Because of this, his direct intervention, 
without any more steps in the matter, does not have the character that in a 
certain extraordinary manner can be observed in other suppositions. 

b) when the decree which it attempts to challenge was issued in the 
resolution of a recourse (therefore an antecedent supplicatio already ex
isted), unless the one who resolved it was the bishop. In that case, the pre
vious supplicatio to the lower authority was not there ( see the previous 
supposition), and the law has an interest in granting to the bishop that ad
vantage "in order to protect good rule and the authority of the superior" 
(see above, n. 1). 

c) if the recourse takes place in virtue of administrative silence, in 
the general hypothesis of c. 57 (three months), or in the specific hypothe
sis of silence before the supplicatio (thirty days: c. 1735). 

d) when a response is made to the supplicatio with a new act that 
amends the previous one, but does not suffice in satisfying the one af
fected ( cf. c. 1735). Both in this case as in the previous one, one is dealing 
with a logical exception. It is considered that the author of the decree has 
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already had the occasion to consider the matter again, and even has 
amended the points that he has considered could or must be reformulated. 
The necessity of the previous petition for the revocation would keep its 
original meaning, and would simply produce a delaying effect, which is 
undesirable (see commentary on c. 1735 § 2). 

In these four cases, the peremptory deadline of fifteen useful days to 
make recourse ( c. 1737 § 2) begins to transpire from the judicial notice of 
the act that is the basis for the recourse, without the expiration of the ten 
days established for the supplicatio. 
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Si intra triginta dies, ex quo petitio, de qua in can. 1 734, 
ad auctorem decreti pervenit, is novum decretum inti
met, quo vel prius emendet vel petitionem reiciendam 
esse decernat, termini ad recurrendum decurrunt ex novi 
decreti intimatione; si autem intra triginta dies nihil de
cernat, termini decurrunt ex tricesimo die. 

If, within thirty days from the time the petition mentioned in Can. 1734 
reaches the author of the decree, the latter communicates a new decree by 
which either the earlier decree is amended or it is determined that the pe
tition is to be rejected, the period within which to have recourse begins 
from the notification of the new decree. If, however, the author of the de
cree makes no decision within thirty days, the time limit begins to run 
from the thirtieth day. 

SOURCES: 

CROSS REFERENCES: cc. 54-57, 200-203, 17 34, 17 37 § 2 

COMMENTARY ------

Jorge Miras 

This norm anticipates two possible reactions from the author of the 
administrative act before the supplicatio, which is regulated in canon 
1734. 

l. Issuance and notification of a new decree 

When the answer to the petition for an amendment or revocation of 
the previous act is effected by a new decree, this decree can have different 
contents: 

- the rejection of the petition, which assumes the confirmation of 
the previous act; 

- the revocation of the administrative act and the restoration of 
the situation that preceded it; 

- the issuance of a new administrative act that in some aspects 
amends the one preceding it. In this case, the amendment can satisfy the 
person affected by the first administrative act. It could be the conse
quence of attempts toward conciliation that should have begun in the pre
sentation of the supplicatio, but it also could happen that the person still 
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considers himself wronged by the new act and, consequently, maintains 
his interest in appealing it. 

In all these cases, the peremptory deadline of fifteen useful days to 
make recourse (c. 1737 § 2 ;  cf. also cc. 201-203) is computed from the 
date of the legitimate notification of the new decree ( cf. concerning the 
notification, cc. 54-56). 

If one is treating a decree of rejection of the supplicatio, the original 
administrative act, which has been confirmed by this last decree, is chal
lenged. In contrast, when one is handling a decree that amends the previ
ous act, recourse is made against the new decree, without a need to 
present the previous supplicatio, since the deadline begins to count from 
the notification of the new decree (see commentary on c. 1734; n. 5, d). 

2. Absence of reply 

It can also happen that the authority does not respond to the suppli
catio, as described in c. 57 § 1, which refers to the absence of an adminis
trative response "when the interested party legitimately presents a 
petition ... to obtain a decree." As a general rule, once three months have 
passed without an answer from the authority, a negative answer is pre
sumed, as far as the effects of the appeal are concerned (c. 57 § 2). Yet the 
possibility remains open that specific norms might prescribe other differ
ent deadlines. Precisely because of that, the final incidental clause of 
c. 1 735 establishes one of those special deadlines for administrative si
lence for an amendment or revocation in c. 1 734. If the authority has not 
formally made any decision, the expression nihil decernat has its precise 
meaning here: "if he has not issued a new decree"- within the deadline of 
thirty days. The deadline to make recourse ( cf. c. 1737 § 2) begins to count 
from the thirtieth day from the presentation of the supplicatio ( cf. cc. 202 
§ 1, 203). 

One of the objectives of the relative shortness of the deadlines in the 
matter of recourse against administrative acts (see commentary on 
c. 1737 : n. II, 1) is to avoid delaying situations of unnecessarily continuing 
the conflict. These situations might progress to the stage of being a detri
ment to the community.1 That same reason can explain this point: for 
these cases, there should be established a special deadline of administra
tive silence noticeably less than the one already provided by a general 
rule. When the supplicatio is presented, it is actually announcing the in
tention to make recourse, unless the administrative act is revoked or mod
ified to the satisfaction of the interested party. Therefore, the potential 

1. Cf. J. HERRANZ, "La giustizia amministrativa nella Chiesa: dal Concilio Vaticano II al 
Codice del 1983," in La giustizia amministrativa nella Chiesa (Vatican City 1991), p. 24. 
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administrative conflict is already found in the beginning stage, and it 
would not be convenient for the member of the faithful who considers 
himself wronged to remain in a situation of uncertainty for a long period. 

To conclude, in canon law, the silence of the administration is not an 
answer, but simply gives rise to a presumption of a negative response that 
permits the interested party to continue taking the necessary steps (see 
commentary on c. 57 ). However, the authority remains obligated to re
spond to the legitimate petitions, and can do so in the same fashion as 
c. 57 § 3, although the deadline has passed and recourse has already been 
lodged. Thus, if the author of the administrative act were to decide to 
amend or revoke it belatedly, he might do it, theoretically, after the pre
sentation of recourse, which would then be bereft of an object (if the 
amendment eliminates the wrong on the part of the person making re
course). In those cases, c. 57 § 3 determines that the competent authority 
remains obligated to repair the possible damages caused for their delay. 
For example, such damages might include the costs that the lodging of the 
recourse would have presumably placed upon the member of the faithful, 
or other expenses that would eventually occur, stemming from the possi
ble period of time during which the challenged act would have had effi
cacy, if its execution were not to have been suspended in the same manner 
as cc. 1734 § 1 and 1736. 
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§ 1. In iis materiis, in quibus recursus hierarchicus sus
pendit decreti exsecutionem, idem efficit etiam peti
tio, de qua in can. 1 734. 

§ 2. In ceteris casibus, nisi intra decem dies, ex quo peti
tio de qua in can. 1 734 ad ipsum auctorem decreti 
pervenit, is exsecutionem suspendendam decreve
rit, potest suspensio interim peti ab eius Superiore 
hierarchico, qui earn decernere potest gravibus tan
tum de causis et cauto semper ne quid salus anima
rum detrimenti capiat. 

§ 3.  Suspensa decreti exsecutione ad normam § 2,  si pos
tea recursus proponatur, is qui de recursu videre de
b et,  ad normam can .  1 7 3 7  § 3 decernat utrum 
suspensio sit confirmanda an revocanda. 

§ 4. Si nullus recursus intra statutum terminum adversus 
decretum proponatur, suspensio exsecutionis, ad 
normam § 1 vel § 2 interim effecta, eo ipso cessat. 

§ 1. In those matters in which hierarchical recourse suspends the execu
tion of a decree, the petition mentioned in Can. 1734 also has the 
same effect. 

§ 2. In other cases, unless within ten days of receiving the petition men
tioned in Can. 1734 the author of the decree has decreed its suspen
sion, an interim suspension can be sought from the author's 
hierarchical Superior. This Superior can decree the suspension only 
for serious reasons and must always take care that the salvation of 
souls suffers no harm. 

§ 3. If the execution of the decree is suspended in accordance with § 2 
and recourse is subsequently proposed, the person who must decide 
the recourse is to determine, in accordance with Can. 1737 § 3,  
whether the suspension is to be confirmed or revoked. 

§ 4. If no recourse is proposed against the decree within the time limit es
tablished, an interim suspension of execution in accordance with §§ 1 
and 2 automatically lapses. 

SOURCES: 

CROSS REFERENCES: cc. 700, 1319, 1342 § 1, 1353, 1638, 1720, 1734, 
1735, 1737 § 3, 1747, 1752 
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COMMENTARY ------

Jorge Miras 

In addressing the challenges in general, it is customary to differenti
ate between two primary effects that are classically called "devolutive" 
(forwarding the question to the body that has to resolve the challenge by 
creating or exercising his competence) and "suspensive" ( deflecting the 
effects of the challenged act until the challenge is resolved). As a rule, in 
the judicial arena, an appeal always suspends the execution of the sen
tence ( cf. c. 1638). However, in contrast, in administrative recourse, the 
norm is the opposite. Thus, hierarchical recourse produces only a devolu
tive effect, except in cases as determined by law. 

This clear difference between judicial and administrative competen
cies can be explained by the special characteristics of administrative ac
tivity, relative to the immediate exercise of the function of governance 
that officially follows from the public ecclesiastical welfare. The extreme 
importance and delicacy of the public welfare, the safeguard of which is 
entrusted to the ecclesiastical authority, makes it necessary to guarantee 
that the function of governance can be carried out with agility and without 
unnecessary obstacles. If by general rule the recourse ( and the supplica
tio itself, in accordance with the § 1 of this canon) were to suspend the ex
ecution of the challenged act automatically, one would have to fear the 
risk of a virtual paralysis for the ecclesiastical authority in situations 
when there is an obligation to make decisions which can be executed 
without delay. From that situation, it came about that it was preferred to 
set up a norm that suspension would not be the automatic effect for every 
recourse. 

Nevertheless, this important prerogative of the administration 
( which strengthens those prerogatives constituted through the presump
tion of legitimacy and the executivity of its acts1) also implies a risk that an 
administrative act may cause injuries that might be very difficult to repair. 
For this reason, the possibility is also provided for the proper author of the 
act or his superior to suspend its execution with caution. Thus, one is deal
ing with an area where the harmonization of the very sensitive matters at 
stake is at the disposition of the prudence of the competent authority. 

Let us look, in a schematic fashion, at the rules established for the 
suspension of the carrying out of administrative acts. 

1. Cf. , e.g., E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd ed. 
updated (Pamplona 1993), pp. 415-417. 
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1. Exceptional cases of the effect of automatic suspension 

In some serious cases, the law sets up the automatic suspension of a 
recourse, and § 1 of this canon extends in those cases the same suspen
sive efficacy to the presentation, not the recourse properly speaking, but 
including the preceding supplicatio as regulated in c. 1734. For example, 
this is what happens in recourse against the decree of expulsion of a mem
ber of a religious institute ( c. 700), or against a decree that imposes or de
clares a penalty (c. 1353, in relationship with cc. 1319 , 1342 § 1 and 1720 ). 
It may partially happen in the case of recourse against a decree of removal 
or transfer in which the faculty of the bishop is suspended from naming a 
new pastor while the recourse is pending ( cc. 17 4 7 and 1752). 

2. Procedure in the remaining cases 

When the specific norms applicable to the case do not expressly ac
knowledge the suspensive effect of the recourse (which happens in ce
teris casibus), the general norm has to be followed in a fashion parallel to 
the development of the recourse: 

a) Implicit petition of suspension 

Once the supplicatio for amendment or revocation of the adminis
trative act has been presented, the suspension is also automatically under
stood as having been requested eo ipso in the matters being insisted upon 
by the act (cf. c. 1734 § 1). 

b) Autonomous period of administrative silence for the request of 
suspension 

From the presentation of the supplicatio, there is a deadline of ten 
days for what the author of the act decides to do, but only with regard to 
the suspension. 

c) Anterior provisional suspension to the presentation of recourse 

Once the ten days have elapsed without any response, the interested 
party can direct his request for a suspension to the hierarchic superior -
who is the same one who will have to resolve, in this case, the former re
course. He can provisionally grant it while the deadline is still running for 
the answer to the supplicatio, but only for serious causes -the evaluation 
of which corresponds to it- and taking precautions that the care of souls 
does not suffer any detriment (§  2 ). While examining all the circum
stances, such consideration might lead him not to grant the suspension. 
Here the hierarchical superior does not yet know of the recourse at the 
heart of the matter, but only of its suspension. Whatever the decision that 
he adopts in this moment, he will have to go back to it once the recourse 
has been undertaken (§ 3 and c. 1737 § 3). 
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d) Provisional suspension ceases if recourse is not sought in the 
period 

If the recourse is not finally lodged (§ 4) once the deadline of fifteen 
days for the "supplicatio" ( cf. c. 1735) has passed, the provisional suspen
sion remains without effect. In this case, the administrative act can be ex
ecuted without further requirements. 

e) Conformation or revocation of provisionally granted suspension 

Once the recourse is made, and if the provisional suspension was 
conceded, the hierarchical superior maneuvers himself into the position 
of deciding whether he is going to confirm or revoke it while the resolu
tion of the recourse is pending (§ 3). 

f) Concession of the suspension that has been provisionally denied 

If the hierarchical superior denies the provisional suspension, he can 
still grant it when he has heard the recourse, once the circumstances of 
the case have been studied in depth. That concession is subject to the 
same conditions indicated by § 2 for provisional suspension ( c. 1737 § 3). 

The peculiarities of the process that has to follow the suspension in 
those cases in which the previous supplicatio is not demanded (see com
mentary on c. 1734: n. 5) are not expressly regulated in the Code. If the in
terested parties think it necessary, it is possible to begin the formality of 
the suspension before the lodging of the recourse, with the presentation 
of the request for provisional suspension to the hierarchical superior. This 
request could be granted and confirmed or revoked once the recourse has 
been presented. This interpretation seems in accord with the objective to
ward which the possibility of suspension of the execution of the adminis
trative act has been anticipated. In those circumstances of direct recourse 
to the superior, this remains in force. 

Finally, as is logical, a suspension that has been granted ceases when 
the ordinary recourses against the act are exhausted without success. 2 

2. For the suspension of the act for the duration of the contentious-administrative 
recourse before the Apostolic Signatura, cf. art. 108 of the Normae speciales of that tribunal: 
"Recursui adnecti potest instantia, allatis motivis gravibus vel documentis quibus innititur, 
ad obtinendam suspensionem exsecutionis actus impugnati." Cf., in this regard, G. LOBINA, 

Elementi di procedura amministrativa canonica (Rome 1973), pp. 15ff. 
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§ 1 .  Qui se decreto gravatum esse contendit, potest ad 
Superiorem hierarchicum eius, qui decretum tulit, 
propter quodlibet iustum motivum recurrere; recur
sus proponi potest coram ipso decreti auctore, qui 
eum statim ad competentem Superiorem hierarchi
cum transmittere debet. 

§ 2 .  Recursus proponendus est intra peremptorium ter
minum quindecim dierum utilium, qui in casibus de 
quibus in can. 1 734 § 3 decurrunt ex die quo decre
tum intimatum est, in ceteris autem casibus decur
runt ad normam can. 1 735.  

§ 3 .  Etiam in casibus, in quibus recursus non suspendit 
ipso iure decreti exsecutionem neque suspensio ad 
normam can. 1 736  § 2 decreta est,  potest tamen 
gravi de causa Superior iubere ut exsecutio suspen
datur, cauto tamen ne quid salus animarum detri
menti capiat. 

§ 1. A person who contends that he or she has been injured by a decree, 
can for any just motive have recourse to the hierarchical Superior of 
the one who issued the decree. The recourse can be proposed before 
the author of the decree, who must immediately forward it to the 
competent hierarchical Superior. 

§ 2. The recourse is to be proposed within the peremptory time limit of 
fifteen canonical days. In the cases mentioned in Can. 1734 § 3, the 
time limit begins to run from the day the decree was notified; in other 
cases, it runs in accordance with Can. 1735. 

§ 3. Even in those cases in which recourse does not by law suspend the 
execution of the decree, or in which the suspension is decreed in ac
cordance with Can. 1736 § 2, the Superior can for a serious reason 
order that the execution be suspended, but is to take care that the sal
vation of souls suffers no harm. 

SOURCES: 

CROSS REFERENCES: cc. 19 , 96-123, 299 § 3 ,  310 , 1476-1480, 1733-
1736, 1738, 1739 
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COMMENTARY ------

Jorge Miras 

Beginning with c. 1737 , some aspects of hierarchic recourse are reg
ulated. In commenting upon the first paragraphs of this canon, we shall 
occupy ourselves with individuals and their lodging of recourse (the form, 
reasons, time limits and effects). For suspension of the act being ap
pealed, to which § 3 refers, see the commentary on c. 1736. 

I. SUBJECTS OF RECOURSE 

Hierarchical recourse juridically establishes a controversy (which 
existed previously in a way not institutionalized in a juridical channel for a 
solution) between two parties with interests that are in conflict, and it has 
been submitted to the competent administrative authority to be resolved 
by use of its executive power, imposing the solution upon the parties by a 
decree. Therefore, there will always be an active party, whom the Code 
calls "the one making recourse" ( c. 1738), as well as a passive or resistant 
party, whom the Code designates as qui decretum tulit (c. 1737 § 1) or the 
auctor decreti (c. 1733 §§  1 and 3, 1734 § 1, 1735, 1736, 1737 § 1), and a 
competent hierarchical superior for resolving the recourse. 

I. The referral 

In studying the one making the recourse, one must take note of the 
requirements of being recognized juridically as a subject (juridical capac
ity) capable of acting in a hierarchical recourse ( capacity to act). In addi
tion, it is essential to explain what type of relationship has to exist with 
the act that is the subject of the recourse for the person to be admitted as 
an active party in a determined appeal (active legitimation). Although 
these two aspects -capacity and legitimation- are related, it is fitting to 
distinguish them carefully, both for their theoretical study and for their 
practical effects, since the confusion over them can have consequences 
regarding the viability and efficacy of hierarchical recourse as regulated 
by the Code. 

a) Capacity 

The capacity -the juridical suitability to be a subject in a legal sys
tem, or within the determined scope of an ordinance- is a requirement 
that the law establishes in the abstract. Therefore, it does not have a rela
tionship with a determined administrative act. 
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The Code does not establish any special norm regarding who enjoys 
juridical capacity and what is required in the lodging of hierarchical re
course. Therefore, the general norms must be applied: a) if the one ap
pealing is a physical person, the capacity to act will be in force ( c. 19) 
through cc. 1476-1479, which presuppose the general requirements for ca
pacity given in cc. 97 and following; b) if one is dealing with a juridic per
son, the norm of c. 1480 applies, which must be understood in the light of 
the general norms contained in cc. 113-123. Therefore, every human per
son can take recourse, baptized or not, if over 18 years of age. Minors and 
those lacking the use of reason must be represented through their parents, 
guardians, or tutors, although in some cases, minors with the use of rea
son who have completed fourteen years might be admitted to act person
ally (cf. cc. 96-99, 1476, 1478-1479). 

They also have the capacity to make recourse through their legiti
mate representatives, juridical persons, public or private. One authentic 
response of June 20 , 1987 declared that groups of the faithful -including 
private associations of the faithful which do not merit the status of "per
sons" (c. 310 )- without statutes which have been at least reviewed by the 
competent authority (c. 299 § 3), are not capable of lodging recourse as a 
unified body. 1 On the other hand, members of the same private institu
tions, the statutes of which have been the object of that review, can de
f end their rights and interests jointly, although not as an association 
(c. 310). This last point is expressly recognized by the authentic response 
cited, according to which they can make recourse qua singuli christifide
les, sive singillatim sive coniunctim agentes. 

b) Legitimation 

However, not every subject juridically capable of making recourse 
can challenge any administrative act. In addition to the capacity, the law 
establishes other conditions that must be met so that a subject can chal
lenge a determined administrative act. That special situation of the 
subject capable with respect to a determined act is called active legiti
mization. Therefore, the capable subject who is legitimated can make re
course through his relationship (in the terms provided by the law) to the 
act, the object of the recourse, or through his position with regard to the 
effects of that act. 

1. "D. Utrum christifidelium coetus, personalitatis iuridicae, immo et recognitionis de qua 
in can. 299, §3, expers, legitimationem activam habeat ad recursum hierarchicum 
proponendum adversus decretum proprii Episcopi dioecesani. R.  Negative qua coetus: 
affirmative qua singuli christifideles, sive singillatim sive coniunctim agentes, dummodo 
revera gravamen passi sint. In aestimatione huius gravaminis, iudex congrua 
discretionalitate gaudeat oportet." AAS 80 (1988), p. 1818. Cf., for an analysis of the cited 
reply, which speaks in a confused manner of "active legitimization" in the formulation of the 
dubium, J. MIRAS, "Respuestas de la Comision Pontificia para la interpretacion de los textos 
legislativos. (Comentarios) ,"  in Ius Canonicum 61 (1991) ,  pp. 21 1-217;  cf. also the 
commentary of P. BONNET, in Periodica (1989), pp. 26lff. 
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This canon expresses the requirement for legitimization, establishing 
whoever considers himself wronged by the administrative act and is inter
ested in its revocation or amendment (c. 1734) may lodge hierarchical re
course. The verbs used by the norms which allude to this requirement 
(whoever contends that he has been injured, whoever thinks that he has 
been injured by a decree) indicate that absolutely certain and objective ev
idence for the existence of an effective injury is not demanded. Neither do 
they have to be understood as being in a purely subjective sense, as if the 
legitimization would reside simply in a psychological state that would em
power that person to make recourse for anything he might conceive is 
hurtful to him. This would be the equivalent to a concept of a potentially 
universal and arbitrary legitimization, foreign to any juridical system, even 
the canonical. 

On the contrary, to have recourse against a particular administrative 
act is legitimate only for persons who can experience injury if the act is 
confirmed and executed or can benefit if the recourse is successful. 2 This 
happens when the interested party has seen that a strictly subjective right 
has been injured through an administrative act, but a similar occurrence 
would happen where the one making recourse, in virtue of his juridical sit
uation can been seen as injured through the administrative act. 3 

Therefore, it is necessary that it can at least be observed that the re
course does not constitute an absolutely foolhardy or groundless attempt. 
In reality, the interest that makes the recourse legitimate is not an interest 
with a certain qualification, so that it does not lapse into an unspecific 
general process. Nor is it a substantial juridical situation for which some
one is the titleholder, but which consists in a question de facto protected 
indirectly by the norm.4 

That is what the doctrine seeks to express when it enumerates the 
characteristics that must be fulfilled for the subject to become legitimate. 
In a decree of the Apostolic Signatura, it was established that the legiti
mating interest has to be "personal, direct, actual, and based at least 

2. Cf. E. LABANDEIRA, "El recurso jerarquico ante la Curia Romana," in Ius Canonicum 60 
(1990), pp. 449-465 (printed in idem, Cuestiones de Derecho Administrativo Canonico 
(Pamplona 1992); cf., especially, pp. 416-417). 

3. Regarding the irrelevance, mostly admitted by learned teaching, of the distinction, in 
Canon Law, between the subjective law and the legitimate interest cf., e.g., A. RANAUDO, "Il 
ricorso gerarchico e la rimozione e trasferimento dei parroci nel nuovo Codice," in Dilexit 
iustiti am . Studi a in honorem Aurelii Card. Sabattan, (Vatican City 1984), pp. 503ff (even 
though this author maintains the validity, in a technical sense, of the strict concept of interest 
which he describes); P. MONETA, Il controllo giurisdizionale sugli atti dell 'autorita 
amm ini stra tiva nell 'ordinamento canoni co (Milan 1973), pp. 25lff; J. LLOBELL, 
"Associazioni non riconosciute e funzione giudiziaria," in Monitor Ecclesiasticus 113 (1988), 
pp. 379ff; E. LABANDEIRA, "El objeto del recurso contencioso administrativo en la Iglesia y los 
derechos subjetivos," in Ius Canonicum 40 (1980), pp. 151-166 (printed in idem, Cuestiones 
de Derecho Administrativo . . .  , cit., cf. especially pp. 48-51; etc.) . 

4. E . LABANDEIRA, "El recurso jerarquico ante la Curia . . .  ," cit., p. 418. 
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indirectly upon the law and [adequately] proportioned. "5 However, more 
than the concrete qualifications that accompany the interest, what is im
portant for the actual possibility of access to the recourse is the content 
that jurisprudence assigns to each of those requirements. Perhaps the 
manner in which the cited decree interprets them and the later application 
of that doctrine in another case,6 show an incipient restrictive inclination 
of jurisprudence on this point, which has been received with a certain ap
prehension on the part of learned teaching. 7 

Certainly, the genuine canonical sensitiveness to justice and a pro
foundly personalitic orientation of the juridical institutions seem to de
mand a refined attention toward all the situations eventually worthy of 
consideration and protection. 8 This attention should not be seen as de
rived solely from a restrictive interpretation that was not imposed in ac
cordance with the juridical norms. There is a provision that these norms 
admit of a reading that is broader and more flexible, more in accord with 
the finality toward which they tend ( cf. a sensu contrario, c. 18). 

c) Capacity and legitimation are requirements for the granting of 
the recourse 

To understand the extent of this problem, one should notice that the 
active legitimization is not the foundation of the controversy, but it is a 
formal and prior topic. This topic constitutes a requisite for the admis
sion of the recourse, but it does not prejudge in any way the decisions that 
the superior who has admitted it can adopt, once he carefully finds out its 
basis. The person becomes absolutely legitimated to make recourse, yet 
he might not succeed in his attempt. 

Precisely in order for him to treat a previous topic, the superior who 
receives a recourse is not in a situation to resolve it at that moment -
without a rebuttal, without proofs, without guarantees- with a decision 
about the substance of the recourse. The law does not ask him to do so. To 
admit the recourse, he must briefly verify that because of the reasons for 
the recourse there is the presence of a certain foundation that justifies the 
intervention of the one making recourse as an interested party in the re
course. 

5. STSA, Deer. November 21, 1987, "Castillo Lara ponente," n. 5 in fine, in Comm. 20 
(1988), pp. 88-94. 

6. STSA, Deer. "de causa Cincinnaten," January 26, 1990, in Notitiae 26 (1990), p. 144. 
7. Cf., e.g., E. LABANDEIRA, "La defensa de los administrados en el Derecho Canonico," in 

Ius Canonicum 6 1  ( 1991) ,  pp.  2 71-288 (printed in idem, Cuestiones de D erecho 
Administrativo . . .  , cit., pp. 467-490); P. MONETA, "I soggetti nel giudizio amministrativo 
canonico," in La giustizia amministrativa nella Chiesa (Vatican City 1991), pp. 55-70, 
especially, pp. 65-66. 

8. Cf., in this sense, P. MONETA, "La tutela dei diritti dei fedeli di fronte all'autorita 
amministrativa,"  in Fidelium Jura 3 (1993), pp. 281-306. 
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For that reason the terms of the authentic response cited before do 
not seem very fortunate, which, while speaking of another question, inci
dentally recognizes active legitimization for subjects who are capable 
dummodo revera gravamen passi sint. 9 From its literal interpretation, 
that expression was superimposed upon the previous requirement of the 
legitimization for the substantial question of the recourse. However, it was 
to be a substantial question that had to be resolved in limine litis, with 
the juridical guarantees for the faithful that the hierarchic recourse in
tends to establish. 10 Of all the ways, for different reasons, 11 it seems clear 
that the intention of that authentic response is not to restrict, in such a 
drastic way and by an indirect means, the actual possibility of the exercise 
of a right of the faithful. (The direct object of the dubium, according to its 
content, rests heavily upon the confused terminology with which it is for
mulated, and is clearly within the capacity of the groups of the faithful 
without personality to lodge recourse, not the legitimization). 

Therefore, the norm about legitimization continues to be current in 
all of its effects the way it is expressed in the present canon. The admis
sion of the recourse is not conditional upon the subject having actually 
been injured, but upon what appears to be his condition through an ad
ministrative act with a certain foundation. Even better (since in this as
sumption the principle to be applied is favorabilia amplianda) , the 
recourse is granted as long as it does not appear as absurd and without ba
sis. In reality, recourse is reasonably accessible to the faithful- as reason
ably accessible as the Code outlines it, which may be resolved later on 
with a clear and accurate rationale. This would appear to be more favor
able for the peace and the community of the faithful, and therefore of the 
general interest and of the good administration in the Church, 12 than the 
easy non-admission of recourses based upon an excessive demand for for
mal and unnecessary requirements for the legitimization. Nevertheless, it 
remains the jurisprudential task to determine the practice in this subject 
matter. 

On the other hand, regarding legitimization, the question of the col
lective interests, as well as that of the "diffused interests," has been firmly 
established in the teaching. Thus, the ones who have a determined title ju
ridically cannot be stated specifically. However, their protection interests 
an entire succession of subjects. In these cases, despite the fact that a di
rect and exclusive title does not exist, it can happen that one is treating in
terests truly worthy of protection, which would remain without effective 
protection for want of a subject formally legitimated to make recourse 
against it. This could happen in the situation in which jurisprudence does 

9. Cf. supra, note 1. 
10. Cf. Principles, 6-7. 
11 .  Cf. J .  MIRAS, Respuestas de la  Comisi6n . . .  , cit. 
12. Cf. E. LABANDEIRA, commentary on c. 1737, in CIC Pamplona. 
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not adopt a flexible point of view toward the question. Otherwise, one is 
dealing with a flexibility that would not be totally new in canon law.13 

d) Other possible interested parties 

In addition to the subject or subjects directly affected by the admin
istrative act, other interested persons could exist who are interested in its 
modification or its revocation -or even in its confirmation- who must 
be heard by the superior, if possible, before the case is resolved ( cf. c. 50). 
They could even formally join the claim of one of the legitimated parties in 
the recourse as "collaborators." This figure is not foreseen for by the Code 
in this area, but it is perfectly possible. In fact, procedural canon law has 
provided various assumptions for the intervention of third parties in judi
cial cases: cf. cc. 1596-1597. 

2. The resisting party 

Passive legitimization offers fewer problems, because it primarily 
and directly belongs to the authority who issued the administrative act 
being appealed. The authority is expressed clearly with the words "author 
of the decree," which the Code repeatedly uses in its references to the re
sistant party. The only ones excluded from this assumption of passive le
gitimation, by reasons of constitutional order, are the Roman Pontiff and 
the Ecumenical Council (see commentary on c. 1732). The intervention of 
other subjects or persons who have an interest in supporting the recourse 
against the act as collaborators was also made possible. 

3. The superior "ad quem" 

The determination of the competent authority to receive the re
course is narrowed down to the identification of the hierarchical superior 
of the author of the administrative act in question. Thus, for administra
tive acts issued by authorities subordinate to the bishop, the superior ad 
quem will be the bishop. The administrative acts of the diocesan bishop 
will have to be brought to the competent pontifical dicastery depending 
on its material (PB, 19 § 1). If various dicasteries could be competent, 
the recourse can be directed to one of them or alternatively to various 

13. Cf., e.g., P. GANGOITI, "De iure standi in judicio administrativo hierarchico et in Altera 
Sectione Signaturae Apostolicae laicorum paroecialium contra decretum episcopi, qui 
demolitionem paroecialis ecclesiae decernit," in Angelicum (1988), pp. 392 ff; J. LL0BELL, 
"Associazioni non riconosciute e funzione giudiziaria," in Monitor Ecclesiasticus 113 (1988), 
pp. 379 ff; P. M0NETA, "I soggetti nel giudizio amministrativo . . .  ," cit.; E. LABANDEIRA, "La 
defensa de los administrados . . .  ," cit. One can detect a more adequate grasp of the legal 
aspects of this question in the sentence c. Fagiolo cited by C. GULLO: see introduction a Lib. 
VII, part. I, tit. IV, 2, and note 24. 
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dicasteries, since the question of the determination of competence will be 
resolved through the procedure provided for in Pastor Bonus, 20 and Re
golamento generale della Curia Romana, 129 . 

Administrative acts of the Roman dicasteries cannot be the object of 
hierarchical recourse, since there is no competent hierarchic superior. The 
dicasteries can only be the ordinary object of a contentious-administrative 
recourse to the Apostolic Signatura, as provided for in Pastor Bonus 123 
(cf. RGCR, 135 and 136 § 4). 

Insofar as the determination of the competent superior in the case of 
administrative acts issued within the seat of a body that is an association 
or an institute of consecrated life is concerned, that determination will 
have to be provided for by their statutes and their constitutions, plus com
mon law. 

II. INTERPOSITION OF RECOURSE 

l .  Period for recurring 

§ 2 of c. 17 37 points out that, for the lodging of the recourse, there is 
a peremptory time limit of fifteen useful days (cf. cc. 201-203), which have 
to be counted: 

- from the legitimate notice of the administrative act (see cc. 54-
56) in the cases in which a previous supplicatio is not necessary (see com
mentary on c. 1734: n. 5); 

- from the notification of the decree which answers the supplica
tio, when the author of the administrative act upon which a challenge is 
being attempted issues that decree within the time limit of thirty days (see 
commentary on c. 1735: n. 1); 

- from the thirtieth day from the presentation of the supplicatio, 
when there had not been an answer to the petition (see commentary on 
C. 1735: n. 2). 

Once that time limit has passed, the interested party -if he knew 
and could make recourse, since one is treating of "useful" days- loses the 
possibility of lodging hierarchical recourse. In addition, if the provisional 
suspension of the execution of the administrative act in question had been 
decreed, it ceases automatically and the act can be executed beginning 
with that date (c. 1736 § 4). 
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2. Form of interposition 

Recourse can be directly presented to the competent hierarchical su
perior, or to the author of the act. However, this recourse must be trans
ferred immediately to the superior without further delay. The reason is 
that, beginning with that moment, the matter slips out of his competence. 
The author of the act that is the subject of the recourse could also con
tinue attempting ways for its resolution apart from recourse ( cf. c. 17 33 
§ 3), but simultaneously and in a parallel manner to its being substanti
ated. This is done without concealing the negotiation regarding the re
course, which must be immediate on his part. 

He has to intervene in writing, and the following points must be 
clearly indicated: 

- the necessary data to identify unequivocally the administrative 
act to which it refers, even attaching, if possible, a copy of the act; 

- the identification of the person who is presenting it, as well as his 
domicile for the purposes of receiving notifications; 

- when an advocate or procurator is taking part in the recourse, his 
mandate to act in the name of the interested party; 

- the superior to whom it is directed; 
- the object of the one making recourse with respect to the admin-

istrative act being challenged and with respect to the juridical situation 
affected. Moreover, if the execution of the challenged act was not sus
pended automatically (cf. c. 1736 § 1), and if it did merit the provisional 
suspension either, he can once again give notice of recourse, since the su
perior who resolves it has the faculty to agree with it officially or at the in
sistence of the interested party ( cf. § 3). In this case, nothing prevents him 
from also introducing a claim for indemnification for the injuries caused 
by chance through the act being challenged (cc. 128 ,  57 ; and CCEO, 
cc. 1000 § 3 and 1005; see commentary on c. 17 39 : n. 3); 

- the reasons which give rise to the recourse, with documentation 
to support them -or at least a brief description of them, since in the brief 
time limit which is provided for him it is not easy to obtain this disclosure, 
and it is always possible to present it once it is admitted by means of the 
recourse and within the time limits which the competent superior sets 
up- plus argumentation that can lay the foundations for the reasons; 

- the documentation (for example, written copies for property, con
tracts, statutes, decrees of confirmation of appointments, acts and certifi
cations, etc.) which support the juridical situation in virtue of which the 
interested party considers himself legitimated to make recourse; or at 
least, the disclosure of the documentation of a required nature which 
could be provided; 

- the date and signature of the person appealing or of his procura
tor. 
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3. Reasons for recourse 

Hierarchical recourse must be provided with reasons, which immedi
ately prompts one to ask what these reasons could be. 

Likewise § 1 of this canon states that the interested party can make 
recourse propter quodlibet iustum motivum. Here one is dealing with a 
very broad expression, which absolutely excludes recourse that is pre
sented without any reason or for a reason that cannot be qualified as just. 

Certainly, that wide scope for the acceptance of the rationale indi
cates an idea of recourse as properly administrative. This designation re
moves it from the actions of the jurisdictional court. In fact, an assembling 
of the hierarchical recourse with a jurisdictional tone will end up restrict
ing its reasons, centering on the questions of legitimacy and of strict 
justice. On the other hand, an idea of an administrative court does not 
transform the hierarchical superior into a judge. But, he does keep his po
sition as a competent authority to administer for all of its effects in the 
same sphere and matter as the author of the act that is the subject of re
course-also insofar as the resolution of the recourse is concerned- but 
at a superior level. The authority that resolves the recourse is not a judge 
who applies the strict law, but a Superior who governs, and this is re
flected in the broadness of his powers of decision (see commentary on 
C. 1739 ). 

The practical extent of the broad wording of c. 17 37 with respect to 
the rationale could be revealed by saying that it is possible to base re
course upon any reason that the superior can justly and legitimately take 
into consideration in order to adopt a decision within the limits of c. 1739 . 
In other words, the petition can be made because of all the reasons be
cause of which the superior can make his concession of the recourse.14 

4. Effects of the interposition of recourse15 

The lodging of the hierarchical recourse establishes, or at least, 
brings into existence, the competence of the superior ad quem about the 
question that is the object of the controversy. This is what is known by the 
expression "devolutive effect," in speaking of the effects of recourse (see 
commentary on c. 17 36). Insofar as the suspensive effect is understood as 
a general rule, it is not automatically produced here in this action, but 

14. Cf., e.g., E. LABANDEIRA, "II ricorso gerarchico canonico: 'petitum' e 'causa petendi'," in 
La giustizia amministrativa nella Chiesa, cit., above all pp. 77-82 (Spanish vers. in idem 
Cuestiones de Derecho Administrativo . . . , cit., pp. 493 ff); P. MONETA, "La tutela dei diritti dei 
fedeli. . .  ," cit., p. 299. 

15. Cf., for a more detailed treatment, E. LABANDEIRA, Tratado de Derecho Administrativo 
Canonico, 2nd ed. (Pamplona 1993), pp. 439ff. 

2086 



MIRAS Sect. I. Recourse Against Administrative . . .  c. 1737 

through the express decision of the superior, based on a serious reason, 
and according to what § 3 of c. 1737 (see also the commentary on c. 1736) 
sets up. 

In addition, once the recourse has been presented, the obligation to 
answer (cf. c. 57 ) is born for the superior. He must either refuse it, giving 
reasons for his acceptance (cf. c. 51), or he must resolve it, likewise giving 
the reasons for its basis once it has been admitted ( cf. RGCR, 136 § 3). 
Canon 57 established as a rule the time limit of three months for the reso
lution, although the special norms that regulate the material of what is 
being treated could establish other different time limits. For the rest, once 
the recourse has been accepted, the superior might, if necessary, commu
nicate to the parties that the time limit for the resolution of the recourse 
-because of its complexity or for other reasons, which must be speci
fied- will be prolonged for a determined time ( cf. RGCR, 136 § 2) 

Up to this point, these norms are the only general norms or proce
dures for the resolution of recourses accepted within the CIC. Clearly, 
they are incomplete. For example, there are other norms for recourse to 
the dicasteries of the Roman Curia. 16 

16. Cf. RGCR, 134-138; C. GULLO, "II ricorso gerarchico: procedura e decisione," in La 
giustizia amministrativa nella Chiesa, cit., pp. 85-96. 
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Recurrens semper ius habet advocatum vel procuratorem 
adhibendi, vitatis inutilibus moris; immo vero patronus 
ex officio constituatur, si recurrens patrono careat et Su
perior id necessarium censeat; semper tamen potest 
Superior iubere ut recurrens ipse compareat ut interro
getur. 

The person having recourse always has the right to the services of an ad
vocate or procurator, but is to avoid futile delays. Indeed, an advocate is 
to be appointed ex officio if the person does not have one and the Supe
rior considers it necessary. The Superior, however, can always order that 
the one having recourse appear in person to answer questions. 

SOURCES: 

CROSS REFERENCES: cc. 1481-1490 

COMMENTARY -------

Jorge Miras 

l .  Right of the one making recourse to the services of an advocate 
or procurator 

Canon 1738 accepts for administrative recourses the general rule in 
the canonical procedural system, according to which, save for an express 
prescription to the contrary, the party can personally carry out all the ac
tivity that belongs to the process (cf. c. 1481 § 1). Therefore, legal assis
tance is a right that belongs to the person making recourse, but it is 
possible for him not to use it. This guarantee of the right to legal represen
tation indicates that the substantiation of hierarchical recourse has a 
properly challenging character. That means that the parties may present 
allegations and proofs in favor of their interests, 1 and they have to pro
ceed in a formal context that requires a specific preparation. This is al
lowed since on many occasions the technical intervention of legal 
assistance is indispensable. 

1. Cf., e.g., E. LABANDEIRA, commentary on C. 1738, in CIC Pamplona; J. HERRANZ, "La 
giustizia amministrativa nella Chiesa: dal Concilio Vaticano II al Codice del 1983," in La 
giustizi a amministrativa nella Chiesa (Vatican City 1991), p. 24; M.J. ARROBA CONDE, 
commentary on c. 1738, in A. BENLLOCH POVEDA (Dir.), C6digo de Derecho Canonico. 
Edici6n bilingile, fuentes y comentarios de todos los canones, 3rd ed. (Valencia 1993); etc. 
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Otherwise, the norms applicable to the intervention of the patron 
will be the general norms (cf. cc. 1481-1490 ), and they will have to con
sider the specific norms established for the performance before the dicas
teries of the Roman Curia (PB, 183).2 

In addition to this right of the person making recourse, the duty and 
the capacity of the hierarchical superior who has to resolve the recourse 
are regulated here. 

The superior has the duty to name a patron or advocate for the per
son making recourse if he considers it necessary and the one making re
course has not done so. This is a decision left to the judgment of the 
superior who will have to decide if the absence of a patron can produce a 
notable disadvantage to the person making recourse because he appears 
incapable of personally defending his interests in an adequate way. If this 
is so, the superior must designate a patron ex officio. On the other hand, 
he does not have to do this if he does not judge that it is necessary. 

Moreover, even in those cases in which the person making recourse 
is represented by a patron designated by him or ex officio, the superior 
"can always" cite him to personally appear and be interrogated. In addi
tion, in this case the opportunity or the necessity of ordering the personal 
appearance of the interested party still depends upon the judgment of the 
superior. 

2.  The phrase "vitatis inutilibus moris" 

In administrative recourse, the abbreviation of the situation of the 
pending conflict is a value that is specially sought after. This is mani
fested, for example, in the brevity of the time-limits (see commentary on 
c. 1737 : n. II, 1), or in the setting up of a shorter time limit than the general 
one for the administrative silence that precedes the supplicatio (see com
mentary on c. 1735). 

Here, one notices once again that the interest that the person making 
recourse "always" has is now declared together with the expression "vita
tis inutilibus moris." This phrase is added to the declaration of the right to 
use the services of an advocate or procurator. The person making re
course "always" has the right to have one. The expression appears from 
the very first of the schemata De procedura administrativa. In those di
rectives, another similar form referring to the intervention of an expert or 
a patron ( or advocate) in the process of forming an administrative act 
makes its appearance. However, this was not accepted into the CIC. Such 

2. Cf. also, regarding the advocates, JOHN PAUL II, m.p. Iusti Iudicis, June 28, 1988, in 
AAS 80 (1988), pp. 1285ff, developed by Seer. St., Ordinatio, December 15, 1990, in AAS 82 
(1990), pp. 1630-1634. 
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a clause was inserted to explain the content of those schemata and to an
swer the observations made for them.3 This incidental clause cannot be in
terpreted as a restrictive formula for the right to learned assistance, which 
is always given in the recourse, but simply as an exhortation to avoid un
necessary delays, in line with the principle of promptness that seems to 
dominate the procedure of administrative recourse. Therefore, if the one 
making recourse thinks that he must avail himself of an advocate or proc
urator, the superior who is resolving the recourse cannot be opposed to 
this. At most, he will be able to direct and control the activity, ensuring 
that unnecessary delays are avoided, but always without harming the ap
pellant's defense. 

3. Intervention of the advocate on the part of the author of the act 

Among the exceptions which c. 1481 imposes on the general rule 
that personal parties can act in a contentious trial are the cases in which 
there enters into play the public welfare. In these exceptions, the official 
designation of a defender for the party who does not have one is always 
obligatory. 

In the recourse against an administrative act, the public welfare is al
ways in play, either actually or potentially. The reason is that this objective 
must prevail over every legitimate intervention by the ecclesiastical au
thority. However, the intervention by an advocate or procurator acting in 
support of the author of the act being challenged is not imposed here. This 
is probably done for two reasons: ( 1) because it is supposed that the au
thor of the administrative act has the capacity to protect the small area of 
the public welfare that is affected by himself (which is "his interest" in 
these cases) and (2) because the superior who resolves the recourse also 
has the duty, ex officio to look after those same interests, but in a position 
hierarchically superior (see commentary on c. 1739 ). Therefore, the non
intervention of an advocate or procurator on the part of the authority 
whose act is being challenged does not for that reason mean putting the 
public welfare in danger. Nevertheless, nothing keeps the author of the 
challenged act from being represented by an advocate or procurator,4 if he 
thinks it appropriate. 

3. Cf. Comm. 2 (1970), pp. 192-194; 5 (1973), p. 238. 
4. Cf. E. LABANDEIRA, commentary on c. 1738, in CIC Pamplona. 
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1739 Superiori, qui de recursu videt, licet, prout casus ferat, 
non solum decretum confirmare vel irritum declarare, 
sed etiam rescindere, revocare, vel si id Superiori magis 
expedire videatur, emendare, subrogare, ei obrogare. 

Insofar as the case demands, it is lawful for the Superior who must decide 
the recourse, not only to confirm the decree or declare that it is invalid, 
but also to rescind or revoke it or, if it seems to the Superior to be more 
expedient, to amend it, to substitute for it, or to obrogate it. 

SOURCES: 

CROSS REFERENCES: cc. 10, 35, 51, 124, 1734, 1737 

C OMMENTARY ------

Jorge Miras 

l. Position of the superior in hierarchical recourse 

a) The superior as competent administrative authority 

The enumeration of the superior's faculties regarding the resolution, 
considered in their intimate connection with the breadth allowed for the 
motivation of the recourse (see commentary on c. 1737 : n. II, 3), confirms 
the option of the Code that hierarchical recourse is true administrative 
recourse. As a matter of fact, in the animadversiones previae to the 
Schema De procedura administrative which was sent to the bishops' con
ferences and the dicasteries of the Roman Curia on April 20, 1972, it was 
explained that "the hierarchical superior, discerning the recourse, ordi
narily can not only confirm the act or declare it invalid, but also can re
form it, using the same powers which the author had. The administrative 
tribunal however can only confirm it or declare it invalid, while the au
thors themselves of the decree are given the faculty and duty, if the case 
calls for it, of producing a new decree. " 1 

In securing a resolution, the superior is not limited by the restric
tions that affect the judge in the contentious-administrative recourse, 
which can be admitted only because of reasons of legitimacy (cf. c. 1445 

1. Cf. Comm. 4 (1972), p. 38; cf. also Comm. 2 (1970), p. 193. 
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§ 2 ;  PB 123).2 This is because the proper task of the judge is not to make 
decisions of governance, but simply to judge if a determined means 
adopted by the administrative authority is in accord with the canonical 
system, and to impose his sentence upon the parties in conflict. In con
trast, the hierarchical superior is an administrative authority, and resolves 
the recourse through administrating, governing in actu about the same 
matter that is the object of the decision of the author of the challenged 
act, which has passed from his competence. His functions regarding the 
question are the same as those the author of the act had, but in a hierarchi
cally superior grade. 3 

Consequently, the superior does not have to limit himself to verifying 
the legitimacy of the administrative act being challenged. However, he can 
-if he considers it suitable- retract the matter and make a new decision. 
This action is found among equally legitimate possibilities for a solution 
based on his own authority and in the knowledge acquired during the sub
stantiation of the recourse. In that respect, the literal tone of the canon is 
significant: "it is lawful for the superior ... depending on the case, not only 
to confirm the decree but also to declare it invalid" - up to here, it could 
be understood that we are moving in the terrain of legitimacy- "but also 
... if this seems to suit the superior more ... " In this drafting, one must 
keep in mind legal considerations and requirements for validity, as well as 
the possibility of resolving the recourse abiding by the reasons of suitabil
ity, convenience, good administration, etc. 

The interpretation that the Regolamento generale della Curia Ro
mana gives to this norm confirms this idea, since it establishes that the di
casteries, in resolving recourses, examine them both for legitimacy and 
for "merit" (art. 136 § 1). 

b) Concept of "expediency" 

However, one must note that a decision adopted for reasons of expe
diency is not the same as a decision that is not reasoned. Therefore, a re
course grounded in reasons of expediency is not recourse that is without 
reason. In this respect, it has been written, "if we wish to take expediency 
as a reason to challenge the act, we must give it an objective sense. In 
principle, it can be said that that act is expedient which is adequate to 
reach the social purpose that one expects of it. In contrast, inexpedient 
describes the act that is lacking in that potentiality. However, for that ex
pediency or inexpediency to be taken into consideration by the law, it is 
not sufficient that the act has failed, that is to say, that it has been useless 

2. Cf., regarding the sense of legitimacy in the contentious-administrative process, 
J. MIRAS, "El contencioso-administrativo can6nico en la Constituci6n Apost6lica 'Pastor 
Bonus,"' in Ius Canonicum 60 (1990), pp. 409-422. 

3. Cf., for other consequences of that conception, above all regarding the possibility of 
"reformatio in peius," E. LABANDEIRA, Tratado de Derecho Administrativo Canonico, 2nd ed. 
(Pamplona 1993), p. 449. 
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or harmful. It is also necessary that at the moment in which the so-called 
non-juridic law was broken, it would emanate from a good, scientific, 
technical, etc.administration of the act. Expediency operates within the 
sphere of discretion and ends up limiting the freedom of the administra
tion. When the ordinance grants discretional power, there is a concern 
that its exercise would be controlled relative to certain objectives."4 

Therefore, the concept of "expediency" is not synonymous with arbi
trariness, caprice or lack of reason. Above all, it presupposes legitimacy. 
Between strict legality and illegality there is a narrow area -yet more or 
less broad, according to the case- in which discretion comes into play. 
This is not a mere opening for the capricious exercise of authority, but for 
the possibility of choosing among equally legitimate means for a con
crete case. The decision that is adopted in each case will be based upon 
some determined reason, criteria, appraisal, etc. 

Placed before the discretion of the law, the criteria of expediency, 
convenience, good government, good administration, efficacy, etc., are 
not purely imaginative or subjective. For that purpose, the canon supplies 
ample powers that are conceded to the superior for an exercise prout 
casus ferat, or for a decision that magis expedire videatur. In this area, 
criteria enter that do not take the form of juridical mandates, but contrib
ute to determining the extent to which the discretional means of the au
thority must go, what values or preferences must be present, etc. 5 Many 
times one will treat matters of pastoral guidance or encouragement. At 
other times, one will have to refer to criteria taken from science, art or the 
economy. The lack of deliberation for that type of criteria does not make a 
discretional act strictly illegitimate, but it can make it unsuitable, and, for 
that reason, capable of being challenged. 

2. Resolution of the recourse 

Hierarchical recourse is resolved by means of a special decree of the 
competent superior, given in writing, which must make known the reasons 
upon which it is based (c. 51). Insofar as its content is concerned, the de
cision can range from a total confirmation of the challenged act to a total 
substitution with a contrary act. 

a) Confirmation of the challenged act 

Suppose that the superior at least considers that the decision con
tained in the act being challenged is legitimate, since the legitimacy is in 
every case a necessary requirement -although it is not always sufficient 

4. E. LABANDEIRA, "II ricorso gerarchico Canonico: 'petitum' e 'causa petendi,"' in La 
giustizia amministrativa nella Chiesa, cit., pp. 80-81 (Spanish vers. in idem, Cuestiones de 
Derecho Administrativo Canonico (Pamplona 1993), pp. 506-507). 

5. For some examples, cf. ibid. 
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or decisive- for the confirmation of the act. This decision implies the re
jection of all the petitions of the one making recourse. The substance of 
the administrative act that has been challenged is put into the same terms 
in which it was issued. 

b) Declaration of nullity 

The second possibility of a decision that the norm contemplates is to 
declare the challenged act null (irritum declarare). In some cases, the ad
ministrative act is null ipso iure for an absolute lack of power of compe
tence on the part of the author (cf. c. 35), for the lack of some essential 
element, for the absence of one of the requirements established by the law 
for the validity of that type of act (cf. c. 124 § 1), or because of the pres
ence of some vice of procedure expressly sanctioned with nullity ( cf. 
c. 10). But, that nullity does not automatically work, since administrative 
acts enjoy a presumption of legitimacy that only yields proof to the con
trary, in addition to the presumption of validity that holds for every appar
ent juridic act ( cf. c. 124 § 2). Therefore, supposedly null acts that affect 
the external forum -the norms ref er only to those acts about hierarchical 
recourse: cf. c. 1732- bind their recipients until a declaration of nullity 
takes place. 

If this comes to pass, since the effects -juridical and material
produced up to that moment depended upon an absolutely invalid act, the 
declaration of nullity will also have efficacy from the date of the issuance 
of the act the nullity of which is declared as far as possible (ex tune) . In 
these cases, the superior will also have to consider the question of possi
ble injuries, which will have to be compensated in accordance with c. 128. 
The prudent foresight of this eventuality can be one of the causes that 
would recommend suspending the execution of the administrative act ( cf. 
cc. 1734 § 1 ,  1736 and 1737 § 3). 

c) Rescission 

The challenged act may also appear to be contaminated by some vice 
which, although it does not imply its absolute nullity, or its nullity ipso 
iure, could give cause for its being annulled at the insistence of the inter
ested party. In canon law, this is traditionally called rescission6 (cf., for ex
ample, cc. 12 5 § 2 ,  126 ,  1451 § 2). Here, one is dealing with situations 
capable of being annulled. In these cases, as long as the annulment is not 
called for nor obtained, the act continues to be efficacious (cf., for exam
ple, cc. 149 § 2,  166 § 2). 

In these cases, the decision of the superior is not merely declarative 
(the vice would not be sufficient in itself to annul the act, or of not mediat
ing in that decision) , but constitutive (causing the nullity), since the 

6. On the capacity of canon law to be rescinded, cf. E. LABANDEIRA, Tratado . . .  , cit., 
pp. 399-401. 
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annulment will produce effects ex nunc, not automatically from the mo
ment of the issuance of the annulled act. 

Justice will demand, in a hypothesis of this type, the combining of 
the possible retroactivity adequately -total or partial- of the effects of 
the annulment with the legitimacy of the situations which would have 
been born under the protection of the act which was efficacious up until 
that moment, but which can be annulled. 

d) Revocation 

Revocation is the normal way for the cessation of administrative acts 
( c. 4 7; cf. c. 58 § 1 for the decrees; c. 79 for the rescripts which grant privi
leges; and c. 93 for those which grant dispensations). It consists in the is
suance of a decree that leaves the former act without effect, with the need 
to establish in its place another act referring to the matter that has been 
affected. 

The revoked act does not thereby have any errors of nullity, or other 
defects that make it able to be annulled. In those cases, the adequate 
means would be either the declaration of nullity or the declaration of the 
rescission. In these cases, one is dealing with an act which could still ex
ist, but which the superior revokes because he thinks that it is unneces
sary or counterproductive in some way. Administrative expediency does 
not have the perfectly defined parameters of legitimacy, but it also does 
not constitute an area of arbitrary or casual willfulness in the exercise of 
authority. Every administrative act must answer to some criteria, either to 
an evaluation of the circumstances, or to a judgment about the common 
good and the particular good in the case. These are the matters that influ
ence the authority to make that decision and not another. The same can be 
said of the act through which it is decided to revoke a previous adminis
trative act. 

e) Amendment or correction 

Correction is given when the superior considers that he has to keep 
the challenged act partially, but with some amended points. The aspects 
leading to the purpose for the amendment could be material errors, collat
eral circumstances that the superior does not consider suitable, some de
termined time limits established in the challenged act or the calculation of 
age, etc. However, the corrected act retains substantially the same content 
of the challenged act. 

Correction can be carried out to satisfy the one making recourse. In 
fact, when he presents the supplicatio, one request that the person mak
ing recourse can make is for the amendment of the act ( cf. c. 1734). Cor
rection also can be carried out as a way of perfecting an act that the 
superior considers substantially correct but not proper or possible to con
firm sic et simpliciter in its original draft. 
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Finally, it must be noted that correction is distinguished in the CIC 
as different both from sanation from the errors of nullity or those ele
ments which make the act rescindable (cf. ,  for the judicial sentences, 
cc. 1616 , 1619 and 1622), and from convalidation, which would not be a 
mere amendment. 

f) Substitution 

The last of the decisions foreseen in this canon is the substitution of 
the administrative act by another. This is not the same as revocation, be
cause revocation does not have for its objective the establishment of a 
new situation, although it leaves the previous act without effect. On the 
other hand, substitution occurs when, in place of the challenged act, an
other is enacted, with different content. Here, one is not dealing with a 
simple correction or amendment, because one cannot speak of substitu
tion if the new act substantially maintains the previous one. 

Substitution is properly given when one cannot perceive a substan
tial identity with the challenged act. This possibility appears in the text of 
the canon under two titles, which, if they are not redundant, could be re
ferred to as two kinds of substitution: 

- subrogation is the substitution of the challenged act with another 
distinct one (the Code uses this word to refer to the substitution of per
sons: cf. cc. 1425 § 5, 1624); 

- abrogation is the substitution of the challenged act by another 
that is not simply distinct, but contrary, such as one deduces from the use 
of that same verb which c. 53 uses. Such could be the adequate resolution, 
for example, in cases in which the superior considers that the challenged 
act harms a true and proper right and thinks that the revocation of the 
harmful act is not sufficient. However, he considers it advisable to point 
out the recognition of that violated right by means of an administrative act 
that expressly protects it. 

3. The question of reparation of damages 

To conclude, it is advisable to consider that, except in the case of 
confirmation, the superior will have to keep in mind the possible responsi
bility for damages (c. 128), which c. 57 declares are expressly applicable 
in the matter of administrative acts. Pastor Bonus has established in arti
cle 123 a method for a jurisdictional complaint made at the request of the 
interested party concerning that possible responsibility of the administra
tion. However, in the hierarchical procedure, it must be one of the matters 
that the superior officially examines, even when the interested party does 
not include it in the recourse among his petita. For practical effects, the 
one making recourse will see himself benefited if, when he is preparing 
the recourse, he has already included among his petitions the one relative 
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to the eventual indemnification of damages without waiting for the inter
vention of the contentious-administrative controversy. The reason is that 
he can at least have at his disposal two pronouncements about the ques
tion. The CCEO, later than the CIC in its definitive drafting, explicitly con
templates that among the requests of the hierarchical recourse, there is 
the indemnification of damages (c. 1000 § 3). It also establishes the crite
rion to indicate what authorities incur in responsibility and in which mea
sure, in the case of a challenged act (c. 1005). These points are absent in 
the CIC and will have to be integrated at least jurisprudentially. 
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SECTIO II 

De procedura in parochis amovendis vel transf erendis 

SECTION II 

The Procedure for the Removal or Transfer of Parish Priests 

------- INTRODUCTION ------

Angel Marzoa 

1. Preliminary considerations 

The contents of this section are inspired in the mandate of Christus 
Dominus 31, to "revise and simplify the manner of proceeding in the 
transfer and removal of pastors, with the objective that the bishop, always 
observing natural and canonical equity, can better provide for the needs of 
the good of souls." 

In light of this text, the following considerations must be kept in 
mind: a) the substantive reason which the bishop must weigh in the deci
sion is the good of souls; b) the fact that the decision must be taken by the 
bishop, since this decision definitely and directly reverts to his responsi
bility of governing the diocese; and c) the fact that the decision for the re
moval or the transfer does affect a member of the faithful who is the 
legitimate titular of an office, and, as such, that member of the faithful 
must be treated with fairness. 

The substantive act of the removal or transfer relative to the granting 
of the office of pastor is treated in cc. 522 and 538. Those that the legisla
tor is now occupied with are the considerations of b) and c). 

Therefore, section II is incorporated within the context of the neces
sary juridical safeguarding, both of the action of governing by the bishop, 
and of the rights which go with the titleholder of the office. As a matter of 
fact, although the final criterion that gives motivation for the eventual re
moval or transfer of a pastor is the "good of souls," one cannot forget that 
both the one who issues the decree and its recipient must also be pro
tected in how the proceedings are undertaken. 

These postulates cannot afford to be obscure, not only because the 
decree looks to an action of governance justified through the protection of 
those faithful subjects who benefit through the ministry of a determined 
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parish, but also because this action is somewhat hindered because of the 
necessity of having to protect the person who sees himself affected by his 
removal or transfer. Nor can this act itself remain obscure since the titular 
of the office is also the subject of rights that are opposed to an action of 
governance constituting an obstacle blocking the legitimacy with which 
the superior exercises his responsibility of keeping watch over the com
mon good. As it was set up in the principles, "the principle of juridical pro
tection must be applied equally in canon law to the superior and to his 
subjects, in such a way that any suspicion of arbitrariness in the ecclesias
tical administration would disappear."1 

Canons 1740 -1752 lead to that point of regulating in such a delicate 
matter a procedure that directs the exercise of the power of government. 
In this way, if the substantive reason for the decree of removal or transfer 
responds to the exercise of the responsibilities of the administration in 
watching over the good of souls, the fact that these means of removal or 
transfer are seen as specific procedures in this place of the CIC is due to 
the will of the legislator to protect both the same action of governance, as 
opposed to the eventual opposition of the person being disciplined, and 
the respect owed to the juridical position of the pastor, as opposed to a 
possible arbitrariness of the administration. 

2. The particular location of the procedures for removal or 
transfer 

Within part V, this second section is occupied, in two chapters, with 
the procedures that have to be followed in the removal ( chapter I) and 
transfer ( chapter II) of pastors. 

Although these canons are found located within book VII, they con
tain only two procedures of an administrative nature. This means to say, 
among other things, that the general canons that regulate the procedural 
activity are not a direct reference for the development of these particular 
procedures. On the other hand, the common norms concerning adminis
trative acts (cc. 35-47 ), and some of the canons are applicable by their 
general character, to the administrative decrees (for example, cc. 50-51 
and 57). Finally, the immediately preceding canons (cc. 1732-1739 ) will 
convey the process that the decree of removal or transfer must follow, 
when it is challenged. 

For the rest, the location of these two procedures within the book De 
Processibus is not new. It was also in the CIC of 19 17 within part III, 
De modo procedendi in nonnullis expediendis negotiis ... , in the book 

1. Principles, 7, in Comm. 1 ( 1969), p. 83. 
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dedicated to processes (book IV). Here, the removal of unmovable pastors 
(Title XXVII, cc. 2147-2156) and movable pastors (Title XXVIII, cc. 2157-
2161) was regulated, as well as the transfer of pastors (Title XXIX, 
cc. 2162-2167 ). This reference to CIC of 1917 is appropriate insofar as its 
two warnings in the introduction: 

a) What is regulated is only the removal and transfer of pastors with
out preserving the old distinction between removable and non-removable 
pastors. This distinction was abolished by Christus Dominus 31, where a 
revision and simplification was requested of the "manner of proceeding in 
the transfer and removal ( ... ), so that the bishop can better take care of 
the needs of the good of souls." This conciliar mandate has already been 
incorporated within the contents of c. 522 ,  but its most direct conse
quence is this section. 

b) Furthermore, what is presented are only the procedures for the 
removal and the transfer of pastors, which -with these reservations 
being made- are already found in the CIC of 1917 within one part III of 
book IV, De Processibus. However, there is a particular difference in that 
that part of the CIC of 19 17 also took care of some penal procedures, 
which now have disappeared. This circumstance clarifies any doubt about 
the non-penal nature of the contents of this section. This has nothing to do 
with the circumstances for the imposition of penalties ( cc. 1717-1731, De 
processu poenali) immediately before the administrative procedures of 
part V in which we find ourselves engrossed, but they have been grouped 
into a distinct part. 

3. Content of these norms 

The contents of this section develop what has been laid out in c. 538 
§ 1, where one considers the discontinuation from office of pastor by re
moval or transfer. At the same time, the same general norms must be kept 
in mind for the transfer ( cc. 190-191) and removal ( cc. 192-19 5) of the tit
ular of an ecclesiastical office. Lastly, the connection with c. 522 is com
pulsory. In fact, in accord with c. 522 , "the pastor must have stability" in 
the discharge of his office. This is translated as "having to be nominated 
for an indefinite time," or, when the bishops' conference decides to legis
late through a decree in this way, "for a determined time" (see the com
mentary on c. 522 ,). However, it is never to be interpreted in such a way 
that remaining in office depends exclusively upon the will of the superior. 
In this sense, it is fitting to emphasize the pronouncement of the legislator 
in favor of stability, supporting the mandate of Christus Dominus, 31: "so 
that the bishop can proceed more easily and adequately for the care of 
parishes." He then states his reason: "let the bishop be able to provide 
more adequately for the good of souls." This provision is to be done in a 
way so that, in principle, "the pastors, each one in his own parish, will 
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enjoy the stability in his post which the good of souls requires" (CD, 31; 
see the commentary on c. 522). 2 

Thus, with a view of the criteria which must inspire the nomination 
of pastors (stability, the good of souls, and, in the performance of this 
good, the possibility of changes in the title holder of pastor of the parish), 
these canons are directed toward addressing whoever is legitimately the 
titleholder of the office of pastor, whether this comes with a nomination 
for an indefinite time or because he finds himself still within the time pe
riod for which he was named. 

4. Connection with the substantive norms (c. 522) 

The care with which these procedures are treated makes one think 
of them as a finely tuned instrument designed within the mind of the legis
lator for habitual use. That would not keep with the criterion adequately 
safeguarding the necessary freedom of the bishop to provide for the good 
of souls, especially if he were to make the naming of pastors on a habitual 
basis for a determined period of time. Moreover, one would have to con
sider up to what point the institutionalization and generalization of the 
nomination for a determined time3 is in agreement, not only with the 
meaning of the act itself which the legislator foresees as an ordinary 
course for the procedure of removal or transfer, but even with the literal
ness of c. 522, and at the same time with the necessary consideration of 
the personal dignity of the priest, the titular to the office in question. 
Would there not be implied a certain presumption of non-availability -
and therefore a bias- in the consideration that the appointment for a de
termined time is preferable, coming with the objective of avoiding the "in
conveniences" of an established procedure when the bonum animarum 
demands the change in the title-holder of an office? It is -it seems to us
a better principle of governing to consider as sufficient the guarantees 
foreseen by the legislator precisely by means of these procedures. Conse
quently, one should not prejudge that the nomination for an indefinite pe
riod of time can, in normal circumstances, constitute an excessive 
hindrance in the search for the good of souls. 

One possible question concerns the grounds that would merit a pro
vision by the Code for having appointments for a determined period of 
time. This situation is not rare; for example, there are appointments for 

2. For the arguments of this interpretation, cf. A. MARZOA, "El concepto de parroquia y el 
nombramiento de parroco , "  in Ius Canonicum 29  (1989) ,  pp.  458 ff. Also idem, 
Nombramiento de parrocos y el criteria de estabilidad, in J .  MANZANARES (Ed.) ,  La 
parroquia desde el nuevo Derecho Canonico (Salamanca 1991), pp. 60 ff. 

3. The appointment ad certum tempus was admitted -pursuant to the provisions of 
c. 522- by the First General Decree of the Spanish Bishops' Conference, July 7, 1984, in 
art. 4, which qualifies it as a faculty that "a Bishop can employ whenever he deems it 
appropriate; it is not, however, mandatory for him in the nature of a law": BOCEE 1 (1984), 
p. 101. 
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determined years for the exercise of sacerdotal ministry. There is the ap
pointment of priests coming in from other dioceses for a certain time pe
riod for testing with the purpose of taking the necessary steps toward 
incardination that, perhaps, has been requested ( cf. cc. 268 ff); then there 
is the appointment of a priest for a temporary assignment to another par
ticular diocese without his losing his incardination in the diocese a qua 
( cf. c. 271 § 2). Perhaps there are also appointments for recently created 
parishes. 

Then, there is the appointment that could follow a removal for objec
tive reasons based on the person of the priest (for example, cf. the classifi
cation of reasons of c. 1741), etc. In other words, the rule applies to those 
situations where one can foresee with sufficient probability or with cer
tainty that, once the time has passed, one will have to proceed to making 
the change. Therefore, the flexibility of acting that the automatic termina
tion of the nomination offers is justified. 

However, for the changes unforeseen a priori, there are removal and 
transfer, and each applies for appointments ad certum temp us and ad 
tempus indefinitum. As John Paul II has reminded us, the bishop is the 
"sentinel and the guardian" in his spiritual function. Among his responsi
bilities there is considered that of his responsibility to get a "clear percep
tion and a benevolent respect for the successes and failures, for the 
dynamic initiatives or the deplorable acts of negligence which mark out 
the path of the People of God. "4 In this sense, it is worthwhile to weigh 
and to evaluate the risk that, in the generalization of the appointing ad 
certum tempus , there might arise a certain laxity in the duty of the bishop 
in his keeping watch with a permanent solicitude -in no way equivalent 
to a lack of confidence- over the efficacy of the parochial ministry. In re
ality, the fact that the possible negative or less- than-perfect situation will 
cease of itself, and in a manner solely contingent with the expiration of 
the time of the appointment might easily provide a temptation to rely on 
the automatic nature of the time limits as the solution for the situations 
which would require more urgent action, namely, by means of the suitable 
procedures. The result would be the consequent neglect of the good of 
souls, which is really the strength of this section. 

5. Promptness in pastoral management and legality in the 
formation of administrative acts 

To facilitate flexibility of governing, eliminating unnecessary obsta
cles is without a doubt useful and even desirable for the producing of ad
ministrative acts. However, in the present situation it is unnecessary to 

4. JOHN PAUL II, Discurso a los Obisposfranceses de la Region Centro con ocasi6n de su 
visita "ad limina," January 11,  1997, in Ecclesia, March 1, 1997, n. 2.830, p. 27. 
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stress that praiseworthy objective to the point of systematically avoiding 
the procedures of this section II: namely, by utilizing the method of avoid
ing the practice of naming pastors for an indefinite period of time. This 
would be done under the impression that, in principle, the procedures 
being referred to are not also sufficiently "agile" for the removal or trans
fer. 

As a matter of fact, the fulfillment of the requirements set up in 
cc. 1742 (removal) and 1748 (transfer), contain nothing that would delay 
the removal or transfer beyond what would be the prudent time limit to 
decide for the renewal of the nomination, or a different nomination for the 
case where the previous nomination ceases because of the passage of the 
time limit. In every case, for the reasons which are recognized in the can
ons, the decision must demonstrate that it does not mean anything more 
than the fulfillment of what has been provided for by the law in order to 
protect juridically both the exercise of the responsibilities of governing on 
the part of the administration, and the responsibility toward the desig
nated person being administered by this act of governing. 

It does not seem that the delays demanded for the necessary protec
tion of rights ought to be considered as a harmful principle for the good 
governance of the church, no more than it could give rise to certain 
abuses of those who wish to use the established precautions in order to 
avoid the underlying substantive formulation. It always seems preferable 
to tolerate possible abuses that could be derived from a "clever" appeal to 
the procedural requirements ad validitatem with a purely dilatory intent. 
This intent, for the purpose of taking precautions against those abuses, ig
nores a guaranteed procedure for more than enough reasons of conve
nience. In any juridical ordinance, the exigencies of the principle of 
legality5 involve this danger. 

Therefore, these formalized norms for removal or transfer must not 
be seen as obstacles to the action of governing, but as a true service. This 
service is performed both for the one who is exercising this function -for 
he is the party primarily interested in exercising this function in an effica
cious and always legitimate, just and suitable manner, under the protec
tion of legality, without causing unnecessary damages and for those who 
are governed. These latter parties are interested in order to ensure that 
the decisions that affect them are not improvised to the point of "sus
pected arbitrariness" (Principles, 7).6 

5. For the regulation of the procedure for the formation of administrative acts as a 
concrete manifestation of the principle of legality, cf. J. HERRANZ , La gius tiz ia  
amministrativa nella Chiesa dal Concilio Vaticano II al Cadice del 1983, La giustizia 
amministrativa nella Chiesa (Vatican City 1991), pp. 30-31. 

6. See in this same work, J. MIRAS, commentary on c. 50: La regulaci6n del 
procedimiento de formaci6n de las decretos. 
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6. Conclusion 

In summary, supporting the mandate of Christus Dominus 31, the 
legislator is carrying out a revision and a simplification of the way to pro
ceed in the transfer and in the removal of pastors, so that the bishop can 
better look after the needs of the good of souls. This indicates that, in 
principle, the mind of the legislator is the normalization of the nomination 
process for an indefinite period of time. However, at the same time, in 
order that the stability that derives from those nominations -in itself ad
visable for the bonum animarum- may not be able to degenerate into a 
sense of perpetuity or ownership of the title of the office, there has been 
set up a regulated procedure for the removal or transfer. With this proce
dure, the ordinary means are worked out by which the superior can watch 
over the good of souls by means of his prudent freedom to evaluate and to 
decide in the matter of a change of destination. This procedure, in its turn, 
also guarantees for the passive subjects respectable expectations that the 
decisions that affect them are adopted in a reasonable and just manner. 
Neither is there a presumption of a rebellion on the part of the priest nor 
arbitrariness on the part of the bishop. A course of action is simply regu
lated which must be conformed to law -the principle of legality- always 
with a view, as its greatest aspiration, the good of souls, souls who are af
fected through the exercise of the office in question. 

Without prejudice to the details that are given in the commentary for 
the different canons, there is a notable difference between the reasons for 
removal and transfer. Therefore, as in the case of removal, the causes, in 
principle, will always be of a negative character, having their roots de 
facto in the exercise of the ministry ( cf. c. 17 40 : the harm or inefficacy of 
the ministry, and 1741 : grave damage, inexperience or sickness, the loss of 
good name, grave negligence, or a bad administration of assets ... ). In the 
case of transfer, the assumptions are of a positive nature ( cf. c.17 48: one is 
treating here in principle the pastor who "manages" a parish "fruitfully"). 
As is logical, this different perspective is reflected in a formalization more 
open to those that lead to the transfer, as against the stricter formalization 
of those acts that are necessary for removal. 
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CAPUT I 
De modo procedendi in amotione parochorum 

1740 

CHAPTER ! 
The Procedure for the Removal of Parish Priests 

Cum alicuius parochi ministerium ob aliquam causam, 
etiam citra gravem ipsius culpam, noxium aut saltem 
inefficax evadat, potest ipse ab Episcopo dioecesano a 
paroecia amoveri. 

When the ministry of any parish priest has for some reason become harm
ful or at least ineffective, even though this occurs without any serious 
fault on his part, he can be removed from the parish by the diocesan 
Bishop. 

SOURCES: c. 2147 § 1; PCIDSVC Resp., 7 iul. 1978 (AAS 70 [1978] 534) 

CROSS REFERENCES: cc. 35-47 , 134, 145, 184, 192-196, 522 , 528-535, 
538, 682 

CO MMENTARY ------

Angel Marzoa 

Removal is one of the causes of loss of office that is considered in 
c. 184 for offices in general. It is considered in c. 538 for the office of pas
tor. 

1 .  General requirement for removal from an office 

Canons 192-19 5 establish the general requirements of the adminis
trative act ( cf. cc. 35ft} for removal from an office, which can be synthe
sized in the following way: 

a) One has to be dealing with a decree legitimately presented by the 
competent authority (c. 192); a legitimate decree is issued by one with 
executive power ( cc. 35 and 48), and in writing ( c. 37 in relationship 
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with 51). This is accomplished after previous investigations, necessary 
proofs and with an interview with the party concerned ( c. 50). 

b) The decision must be based on causas graves, both for the office 
conferred for an indefinite period of time ( c. 193 § 1 ), and, if it is given be
fore the prearranged time, in the case of an office conferred for a deter
mined period of time (c. 193 § 2). These are the only two possibilities 
foreseen for the naming of pastors (cf. c. 522). Note the difference in the 
causas justas that are required in the case of removal from an office that 
has been conferred ad nutum auctoritatis (c. 193 § 3). From these can
ons, the particular qualification of these causes and its necessary interpre
tation must be deduced. 

c) The decree must be issued following the procedure determined by 
the law for each case (c. 193 § 1). 

d) Notification must be made in writing for the decree o produce its 
effect ( c. 193 § 4; cf. c. 54 § 2). The form of notification of the particular 
decrees is regulated by the general rule given in cc. 54-56. 

e) The author of the decree must provide for the support of the one 
that has been removed for a suitable period of time ( c. 195). 

2. Specifics regarding removal from a parochial office 

For pastors, one must keep in mind other particulars that specify the 
general norms about the decree of removal: 

a) The only competent authority is the diocesan bishop (c. 538 in re
lation to c. 134 § 3) and those equivalent to him (the reference of c. 134 § 3 
to 381 § 2:  see the respective commentaries). Consequently, it cannot be 
one who simply holds ordinary executive power, like the vicar general 
(unless he has received a special mandate: cf. c. 134). 

b) A pastor who is a member of a religious institute or incardinated 
in a society of apostolic life will have to abide by the reference of c. 538 
§ 2 to the norms of c. 682 § 2. 

c) The need for a grave reason that is established in c. 193 is not 
eliminated by c. 1740 in declaring that the removal can be done "for any 
reason." Instead, it sets up a criterion for giving the status of external real
ity to that seriousness of this situation. This criterion makes the gravity re
side precisely in the effect that has been produced. Those reasons, 
whatever they are, must in every case be those that make the ministry of 
the pastor harmful or inefficacious, and for that reason, they are serious. 
On the other hand, it is not necessary that serious blame be placed on the 
shoulders of the party concerned. In other words, one is dealing with ob
jective reasons, related to the good of souls (necessarily presumed in the 
indeterminate concepts of harm or inefficacy in the carrying out of the 
ministry). It is for these grave reasons that this good can be seen as seri
ously harmed (the word "seriously" is justified by the specificity already 
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pointed out in c. 193 ,  in contrast to the references of § §  1-3). In every 
case, c. 1741 establishes a statement of possible reasons- by no means 
exhaustive, in which one clearly fulfills this qualification. 

In short, the diocesan bishop will have to effect the removal. The 
reasons for the removal do not necessarily imply the guilt of the pastor, 
but are of a nature that either his ministry harms the faithful, or his minis
try has been rendered inefficacious. Consequently, removal ensues. 

3. The administrative, not penal, nature of removal 

For the assumptions in which the possible reason for the removal 
had been constitutive of a delict ( cf. especially cc. 1378-1389 ), the expia
tory penalty of privation is in order (cf. cc. 1336 § 1 ,  2 °). Privation is im
posed with the understanding that one will then try the case via a penal 
process (cc. 1341, 1717-1731), or the administrative procedure for the im
position of penalties (see the commentary on c. 1341). It is never the 
procedure for removal, which is provided only for cases in which one 
prescinds from the causal element of the blame of the party concerned. In 
fact, the CIC (see commentary on c. 192) does not use the term privation 
in a haphazard way, as the CIC/1917 did (cf. c. 192 of the CIC/1917). How
ever, the CIC has adopted a distinction, which was already in the previous 
code, according to which the doctrine spoke of "removal" for cases in 
which administrative procedures were followed and of "privation" for the 
penal cases. Thus, in c. 184, removal and privation of office as distinct sit
uations for the loss of office are enumerated, as situations distinct from 
the loss of office. These are regulated in cc. 192ff and 196 respectively, in a 
different way from the CIC/19 17 . 

In the previous legislation, the doctrine introduced the discussion 
about whether an administrative procedure of removal from an office and 
a trial for an imposition of a penalty of privation from the same office can 
be carried out simultaneously. The debate found its support from the De
cree Maxima cura of Pius X, about the administrative removal of pastors. 
It had prohibited beginning an administrative procedure when a criminal 
judgment was pending. Part of the doctrine remained, after the codifica
tion of 19 17 , so that the prohibition remained in force in such a way that a 
procedure of removal could not be begun while a process for a delict was 
going on, where the penalty was the privation from office. As Garcia Bar
berena points out, this debate -now that the norm of the Decree Maxima 
cura1 has been derogated- was influenced very much by an insufficient 
distinction, insofar as the nature and the purposes were concerned, 

1. SCCong, Deer. Maxima Cura, August 20, 1910, in AAS 2 (1910), pp. 636-648. The 
prohibition is in c. 31 § 1 .  For a study of this Deer. cf. A. AMOR RUIBAL, La amoci6n 
administrativa de los parrocos (Santiago de Compostela 1912), especially p. 191. 
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between the criminal trial and the procedure of removal.2 In fact, the crim
inal process is performed in the penal context. It considers the pastor as 
the subject who is blamed for a determined delinquent behavior. The pro
cedure for removal, on the other hand, looks immediately at the good of 
souls, the souls who are the subjects of the ministry of that pastor, from 
the viewpoint of the bishop's responsibility zealously to provide for the 
cura animarum. This would be the meaning, even if it were only for the 
promptness with which one could transact a decree of removal in compar
ison with the iter of the criminal trial. In principle, this already justified 
the beginning of the procedure before or during the furtherance of the 
criminal process. Among other considerations, this was the reason why 
the case about the inefficacy or harm to the parochial ministry could con
tinue even in the case where the sentence of the criminal process had re
sulted in an acquittal. 

2. Cf. T. GARCIA BARBERENA, in Comentarios al C6digo de Derecho Canonico, vol. IV 
(Madrid 1964), p. 122. 
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Causae, ob quas parochus a sua paroecia legitime amo
veri potest, hae praesertim sunt: 

1 ° modus agendi qui ecclesiasticae communioni grave 
detrimentum vel perturbationem afferat; 

2 ° imperitia aut permanens mentis vel corporis infirmi
tas, quae parochum suis muneribus utiliter obeundis 
imparem reddunt; 

3° bonae existimationis amissio penes probos et graves 
paroecianos vel aversio in parochum, quae praevi
deantur non brevi cessaturae; 

4 ° gravis neglectus vel violatio officiorum paroecialium 
quae post monitionem persistat 

5 ° mala rerum temporalium administratio cum gravi 
Ecclesiae damno, quoties huic malo aliud remedium 
afferi nequeat. 

The reasons for which a parish priest can lawfully be removed from his 
parish are principally: 

1 ° a manner of acting which causes grave harm or disturbance to eccle
siastical communion; 

2 ° ineptitude or permanent illness of mind or body, which makes the 
parish priest unequal to the task of fulfilling his duties satisfactorily; 

3 ° the loss of the parish priest's good name among upright and serious
minded parishioners, or aversion to him, when it can be foreseen that 
these factors will not quickly come to an end; 

4 ° grave neglect or violation of parochial duties, which persists after a 
warning; 

5° bad administration of temporal goods with grave harm to the Church, 
when no other remedy can be found to eliminate this harm. 

SOURCES: cc. 2147 § 2, 2157 § 1 ;  CD 31; ES I, 20 § 1 

CROSS REFERENCES: cc. 139 , 19 4, 519 , 528-535, 757, 760, 776-777, 
911, 9 58, 1740 
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C OMMENTARY ------

Angel Marzoa 

I. MEANING OF THE ENUMERATION OF CAUSES 

The reasons for which a pastor can be legitimately removed from of
fice, in accord with c. 1740 , must be of such a nature that they transform 
his ministry into something harmful or at least ineffectual. Canon 193 
(which regulates removal from office in general) demands "serious rea
sons" for the removal if the office was conferred for either a definite or in
definite time (§ 1), when one tries to remove the titleholder before his 
prearranged term of office has ended (§ 2). 

The criterion for determining the seriousness of that reason is estab
lished in c. 17 40 : the harm or ineffectiveness of the parochial ministry. 
Canon 17 41 tries to direct itself to the main "reasons for which the pastor 
can be legitimately removed." In fact, the legislator offers a classification 
of groups of reasons that can be most general, such as "his way of acting," 
"unskillfulness or illness," "loss of good name," and "negligence or infrac
tion of duties". None of these can be invoked directly in the case of re
moval. It will have to be determined in which area his lack of skillfulness 
is shown, what type of lack of skill or sickness is present, and what reper
cussion each of these has and what areas of his personal life brought 
about the loss of his good reputation. Only the last one (5°) can directly be 
cited, by means being sufficiently singled out. 

Within this classification of reasons, which is not exhaustive, there 
appears anew in numbers 1 °, 4° and 5° a reference to the seriousness ("se
rious detriment," "grave negligence or transgression," "serious harm," "be
cause of bad administration"). Regarding the general need for the 
seriousness of c. 193, one is not dealing with an extravagance in the legal 
text. Rather, it appears that the legislator establishes a type of distinction, 
among the types of reasons, which will reflect upon the way in conducting 
proceedings, depending on the manner in which one treats of the follow
ing: 

a) the reasons that, when their material seriousness has been 
proved, through them themselves and without any other type of investiga
tion being necessary, are automatically considered as bringing about the 
stipulated harm and inefficacy (as with numbers 1 ° ,4° and 5°); 

b) other reasons, which do not of themselves carry that negative con
sequence for the exercise of the ministry. Therefore, in these instances, 
there will have to be an evaluation in each case upon the effect (in addition 
to those indicated in numbers 1 ° ,4° and 5° when they do not take on an ev
ident material harmfulness, and also those in numbers 2 ° and 3 °). 
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Together with the reasons expressly ref erred to in the canon, since 
their enumeration is not especially exhaustive, any other cause that could 
take place in the concrete case of the harmfulness or the ineffectiveness 
of the ministry must also be considered valid (that is to say, it causes a se
rious harm to the bonum animarum ). To the extent to which this canon 
partially reproduces the contents of c. 2147 § 2 of the C/C/1917,  it and the 
commentaries of the doctrine in respect to it, though derogated, can be a 
good reference for singling out other reasons that were not now expressly 
enumerated. 

The design of the administrative removal is contained within the ob
ligation of the bishop to watch over the bonum animarum. Thus, the pro
cedure for removal can neither be based on the presumption of delictual 
activity nor on any other reason, which, rooted in a judgment of culpabil
ity of the pastor, could give rise to an administrative sanction ("even with
out the fault of the party concerned," says c. 17 40 ). If there is additional 
blame, other actions could be taken, but the removal qua talis prescinds 
from this evaluation, and the projection is based solely upon the efficacy 
of the ministry of the pastor, in immediate relationship with the good of 
souls. 

In any case, both the expressly enumerated causes for removal, and 
other ones that could be called upon, must exist in the measure according 
to which the relationship of causality with the harm to souls has been es
tablished. The text of c. 519 must be held as a mark of reference. 

II. TYPES OF REASONS 

l. Grave detriment to or disturbance of ecclesiastical communion 

One is treating a "new" reason, if one uses the reference of C/C/1917 
(cf. c. 2147), in conceptual harmony with the conciliar documents of Vati
can II. Nevertheless, it must be interpreted in a strictly juridical sense, 
since it is the basis upon which the reason appears, and the commentary 
must seek clues for its adaptability. Canon 519 establishes the duty that 
the pastor, in the community that has been entrusted to him, "fulfill the 
functions of teaching, sanctifying and ruling." This triple dimension of the 
munus has an evident parallel with the three bonds of full communion es
tablished in c. 205. This full communion is the union with Christ within the 
visible structure of the church, "through the bonds of the profession of 
faith, of the sacraments and of the ecclesiastical way of life" (see com
mentary on c. 205). This must be a fundamental reference point for evalu
ating the level of harm to or disturbance of the communio . There would 

2112 



MARZOA Ch. I. The Procedure for the Removal of Parish Priests c. 1741 

be a treatment of the attitudes and conduct in those who would not fulfill 
that mandate of Christus Dominus, 30 , 2 :  namely, that "in the exercise of 
the care of souls, the pastors ... have to fulfill their duty of teaching, sanc
tifying and governing in such a way that the faithful and the parochial 
communities feel themselves actual members both of the diocese and of 
the universal Church." 

a) That person could not, actually, fulfill the munus docendi (cf. es
pecially c. 528 § 1), having been ordained so that the faithful "rooted in 
faith, hope and charity, may grow in Christ" (PO, 30 , 2), when that person 
is not united to Christ within the structure of the Church through the bond 
of the communio fidei. Thus, one who is not making it his own practice, 
cannot, on his part, "propose integrally and faithfully the mystery of Christ 
... a mystery which must be based upon Sacred Scripture, Tradition, the 
liturgy, the magisterium and upon the life of the Church" ( c. 760 ; cf. 
cc. 776-777 ). 

b) On his part, the fulfillment of the mu nus sanctificandi will help 
the pastors to bring it about that "the celebration of the Eucharistic Sacri
fice is the center and culmination of the entire life of the community." This 
is why the faithful are nourished with spiritual food by means of the de
vout and frequent reception of the sacraments and through the conscious 
and active participation in the liturgy. The pastors should also remember 
that the sacrament of penance extraordinarily contributes to the Christian 
life. Therefore, pastors should make themselves available to hear the con
fessions of the faithful (PO, 30 , 2 ;  cf. cc. 527-530 , for the duties of pastors 
in relation to administration of the sacraments). They shall have to keep in 
mind all these elements to evaluate whether the exercise of the pastoral 
ministry is truly inserted within the visible structure of the Church 
through the bond of the communio sacramentorum. 

c) Finally, the fulfillment of the mu nus regendi makes it necessary to 
have an explicitly personal bond of the ecclesiastical regime. What this 
will demand of pastors is a continual realization that they are "principally 
cooperators of the bishop," under whose authority "there has been en
trusted to him, as to proper pastors, the care of souls" (PO, 30 ). Conse
quently, everything that would question his union with the visible structure 
of the Church through the bond of the communio regiminis (seu discipli
nae) would bring with it a detriment or disturbance of the ecclesiastical 
communion. In another shade of meaning, this would include situations 
flowing from the harm and disturbance of the fellowship which are not 
strictly juridical injuries to the bonds of communion, but which pertain to 
habitual reproachable behavior from the viewpoint of the affective com
munion (to sow discord, to be authoritarian, inflexible or intolerant, to 
make groups and to divide, to try to impose personal opinions, etc.). 

In any of these cases, it seems suitable to insist that one is not trying 
to judge the culpability of the pastor: one is treating a question of fact that 
does not enter into the question of imputability. It would be different if 
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those patterns of behavior were constitutive of imputability and conse
quently sanctionable assumptions in addition. However, this is not the 
object of the procedure of removal. 

2.  Ineptitude, permanent illness of mind or of body 

Two identical reasons for those hindrances contemplated in the CIC/ 
1917 (c. 2147 § 2, 1 °) are under discussion. No mention is made of the pos
sibility of naming an "auxiliary vicar" who would suggest the former codal 
precept as a preferable measure, perhaps -as L. de Echeverria points 
out- while harvesting his negative experience from the difficulties that 
can be derived from this solution.1 Yet, it is certain that c. 539 considers 
the possibility of naming an auxiliary vicar where the pastor is impeded in 
the exercise of his pastoral function through incapacity or infirmity. 

In every case, one has to keep in mind that one is not dealing with 
reasons that automatically bind the bishop to proceed to removal. The leg
islator wanted to explain some assumptions that could justify removal, 
leaving aside the question of other possible options left to the prudent 
judgment of the diocesan bishop. The provision that the bishop has, in 
naming a parochial administrator beforehand or for an indefinite time -
an action by nature a temporary substitute for the function of pastor, 
c. 539 - including it as an alternative to removal, is something that falls 
within his prudent judgment ( cf. c. 17 42 § 1 ). In every case, he will have to 
arrive at this measure in the situation of a pending recourse against the 
decree of removal (cf. c. 1747 § 3). 

Here, on the other hand, is the treatment of two naturally distinct 
reasons that must be separately analyzed. 

a) Ineptitude 

By reason of the express mention in the Decree Maxima cura, 2 and 
despite the fact that it was not incorporated in c. 2147 of the CIC/19 17, the 
doctrine was still understood after the first codification for the argument 
of "ignorance" as a type of unskillfulness or at least as a possible cause for 
it. However, it is not taken into account that the pastor has been ordained, 
and that the office of pastor has been conferred upon him, presupposing 
sufficient knowledge from his previous formation. A different matter 
would be the omission of due diligence in his permanent formation, but 
this would extend the question into whether he has not fulfilled the proper 
duties of the priest ( cf. n. 4 °), though qualified as such through his specific 

1 .  L .  DE ECHEVERRIA, commentary on c.  1741, in CIC Salamanca. 
2. SCCong, Deer. Maxima Cura, August 20, 1910, in AAS 2 (1910), pp. 636-648. 
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pastoral appointment. In this same line of thought, his failure in his expla
nation of doctrine could not be considered ignorance. In his case, his erro
neous teaching goes back to the primary reason of them all, namely, the 
kind of deterioration of the communio fidei. 

Unskillfulness is the lack of practical wisdom, of pastoral expertise, 
of arte -we are speaking of the ars artium- or of common sense, the 
habitual lack of tact for what is proper to the cura animarum by the pas
tor: the beneficial discharge of the parochial functions. It is not easy to be 
more specific: the decision of the legislator in this sense seems prudent, 
taking into consideration the relationship of this qualification relative to 
the variables of place, time and other circumstances of the parish. One 
cannot translate impericia as a simple lack of experience, a defect that 
can be overcome only with experience. 

The context must lead to a tracing of the outlines of this cause -as 
occurs in all those causes of the canon- as an informed circumstance 
during the exercise of his parochial ministry ( excluding ignorance, inex
perience, etc., which are objectifiable before the nomination). Contingent 
reasons that do not determine the "incapacity" about which the canon 
speaks must be excluded. The term "incapable" obliges one to think about 
determining reasons for the habitual unskillfulness, even though it is 
proved irremediable in view of the characteristics of the parish, or even 
absolute, which would effect other parochial nomination. 

b) Permanent illness of mind or body 

Evidently, a transitory situation ( an assumption for which c. 539 pro
vided in the last point of the nomination of a parochial administrator) is 
not considered, and one must always keep in mind the possibility of his 
gainfully fulfilling his parochial duties. This seems to be the decisive mat
ter. One is dealing with an especially delicate assumption, and any enu
meration must be avoided, especially in what refers to physical ailments. 
If any of those would objectively make the beneficial fulfillment of the 
parish function impossible, without a doubt the legislator would expressly 
let this be known. Rather, with the prudent judgment of the diocesan 
bishop, there must be a broadening of the evaluation ( of the concrete case 
in concrete circumstances) so as "not to forget" -as Garcia Barberena 
points out very correctly- "that it would be against natural equity to af
flict with distress a good but ailing pastor" without a true necessity.3 More
over, there should be an evaluation of the benefits that the priest's ailment 
could, in some cases, bring to the parochial community. 

3. T. GARCIA BARBERENA, in Comentarios al C6digo de Derecho Canonico, vol. IV (Madrid 
1964), p. 124. 
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3. Loss of good reputation or aversion for the pastor 

Once again, it is essential to emphasize that the rationale for these 
causes to be considered reasons for the removal is the good of souls, not a 
reproof of the behavior of the pastor who cannot be responsible that these 
circumstances came about. Therefore, one is dealing with investigating 
the facts not to "rebuke" the pastor, but simply to show the existence of 
reasons -absolute or relative, objective or subjective- because of which 
the exercise of the ministry on the part of the determined titular of the pa
rochial office turns out to be less effective or even counterproductive. The 
two reasons must not be based on an episodic state of affairs. It has to be 
foreseen that the loss of the good reputation or the aversion "will not stop 
soon." 

The accuracy that the norm makes in respect to the loss of good rep
utation is very important: "in the eyes of the honest and prudent faithful." 
In this way, it deals with avoiding the possibility of actions directed to di
minish the reputation of the pastor, actions originated on the part of per
sons or groups motivated by less than noble intentions. 

However, the reason or the reasons for that loss of good name, as did 
c. 2147 § 2, 3° of CJC/1917 are not defined exactly. What is thought of as a 
possible reason for removal is a reality that, in itself, whatever its origin, 
nature or justification may be, damages or at least makes ineffective the 
ministry of the pastor. Think, for example, of the reputation for indiscre
tion, in the suspicion -even though it is unsubstantiated- of misappro
priation of parochial assets; or of the disclosure of an old deviant action 
-even a criminal deed, but already punished and for which amendment 
had been made- that now is made public. Think of the loss of reputation 
coming from disorderly conduct due to something alleged or due to im
prudent behavior -perhaps only stemming from naivete or flippancy-of 
one's own pastor, etc. What the bishop must evaluate is in what measure 
the loss of one's good reputation, no matter what its origin, could cause 
harm to the profitable exercise of his ministry. Let this serve as a criterion 
-namely, the broadening of the situation by using the proper functions of 
the tria munera- there is the pronouncement of St. Gregory the Great: 
"when the conduct of one is scorned, so too is his preaching."4 Nor does it 
have to be said, for the rest, that, on occasions when the reputation of the 
parish priest is in question without a reason, or with a maliciously manipu
lated reason, the adequate action is not removal, but carrying out what is 
necessary to make the bad opinion that has been unjustly spread to "cease 
immediately." Rehabilitating the reputation of the pastor in the eyes of the 
honest and prudent faithful does this. 

4. S. GREGORIO MAGNO , Hamil. 22: ML 76, 1119; cit. by T. GARCIA BARBERENA, in 
Commentaries . . .  cit., p. 126, note 18. 

2116 



MARZOA Ch. I. The Procedure for the Removal of Parish Priests c. 1741 

The detail "against the pastor" which the text states extends the hy
pothesis to the person of the priest. Therefore, there must be excluded 
those reactions of aversion which could have been provoked through the 
proper and correct exercise of the parochial ministry, or coming about 
through the presence of the pastoral activity of the church in a determined 
place, etc., and which extend beyond the concrete person who in this case 
is the titular of the office. Moreover, the intense dislike can come from 
very different causes, for which the pastor can be culpable (imprudent 
way of acting, very excitable character, etc.), but one always has to keep 
in mind that the determining matter is not that culpability, but its negative 
effect upon the exercise of parochial ministry. It is worthwhile to empha
size that in place of the expression odium plebis, of the CJC/1917 (c. 2147 
§ 2, 2 °), the milder term "aversion," is used. In this way, the situation em
braces a greater number of suppositions of possible incompatibility be
tween the pastor and the community entrusted to him. 

4. Grave neglect or violation of parochial duties 

Although, for the effects of the removal it does not count that there 
is serious fault on the part of the party concerned, yet, it does count once 
one establishes as a possible cause the serious negligence or transgres
sion of his parochial duties. The verified fact of a grave negligence or 
transgression in the fulfillment of those duties should constitute a suffi
cient reason to proceed to the removal, without a need, therefore, of mak
ing a judgment of culpability. A demonstrated relationship must be 
deduced from the canons that establish the duties of the priests ( cc. 73ff), 
and those that refer to the principal functions of the pastor ( cc. 519 ff), but 
always from the perspective of evaluating up to what point that transgres
sion or negligence can influence the correct and profitable carrying out of 
parish ministry. 

The need for a previous admonition that was ignored does not bring 
penalties with this case. Rather, there appears to be a measure of pru
dence on the part of the legislator for the purpose of avoiding precipitous 
action by the authority before what could have been lapses and isolated 
breaches, or even matters of lack of attention, the recognition and correc
tion of which would be sufficient for not impairing the fruitful fulfillment 
of the parochial ministry (not the qualitative difference between this pos
sible cause of removal and the procedure "against the negligent pastor in 
the fulfillment of his parochial duties" which the CJC/19 17 contains, 
cc. 2182-2185). 
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5. Bad administration of temporal goods 

The bad administration of the temporal goods of the Church is the 
last of the causes that are enumerated, and the most specific of all of 
them. In fact, it could be reduced to a species of the type of causes in n. 4 °. 
However, as L. de Echeverria pointed out, its being considered separately 
must be because "experience teaches that a zealous pastor, though good 
and perfect, can be a bad administrator. "5 For this reason, the canon pre
fers to treat this case in a distinct number, in order to be able to state ex
actly -differently from the causes of the previous number- that before 
the removal the possibility of remedying this evil by means of other mea
sures must be considered. In this sense, the possibility of entrusting the 
administration of the assets to another person will have to be evaluated, a 
more direct accounting on the part of the diocesan treasurer, greater re
strictions upon the capacity of the pastor of having at his disposal those 
that are the ordinary faculties of the pastor, etc. 

5. L. DE ECHEVERRIA, commentary on c. 1741, cit. 
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§ 1 .  Si ex instructione peracta constiterit adesse causam 
de qua in can. 1 7  40, Episcopus rem discutiat cum 
duobus parochis e coetu ad hoc stabiliter a consilio 
presbyterali, Episcopo proponente, selectis; quod si 
exinde censeat ad amotionem esse deveniendum, 
causa et argumentis ad validitatem indicatis, pa
rocho paterne suadeat ut intra tempus quindecim 
dierum renuntiet. 

§ 2.  De parochis qui sunt sodales instituti religiosi aut 
societatis vitae apostolicae, servetur praescriptum 
can. 682 § 2. 

§ 1. If an investigation shows that there exists a reason mentioned in 
Can. 1740, the Bishop is to discuss the matter with two parish priests 
chosen from a group stably established for this purpose by the coun
cil of priests at the proposal of the Bishop. If he then believes that he 
should proceed with the removal, the Bishop must, for validity, indi
cate to the parish priest the reason and the arguments, and persuade 
him in a fatherly manner to resign his parish within fifteen days. 

§ 2. For parish priests who are members of a religious institute or a soci
ety of apostolic life, the provision of Can. 682 § 2 is to be observed. 

SOURCES: § 1: cc. 2148, 2158 
§ 2: C. 2157 § 2 

CROSS REFERENCES: cc. 731, 1740, 1741 

C OMME NTARY ------

Angel Marzoa 

1. The investigation 

The inquiry ( or instruction; the Latin text uses the same term which 
c. 1428 does) concerns the initiative of the diocesan bishop. However the 
circumstances that justify it come to his knowledge, it is he who must de
termine its inception, a step that he might accomplish personally or by 
means of another person. Through a reasonable analogy, c.1717 could in
spire this phase, when it is correctly understood that it is not undertaking 
to prove criminal imputability, but to assess the elements of justice 
needed. Thus, the bishop can verify "the existence of one of the causes in
dicated in c. 1740 ." This is understood, in accordance with c. 1740 that, in 
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speaking of the "bishop, " the precept refers to the diocesan bishop, with 
the restrictions that that assumes (see commentary on c. 1740). 

The cause de qua in c. 1740, to which an allusion is made, is anything 
that, even without a serious culpability, originates in a deficient or even a 
detrimental parochial ministry (see commentary on c. 1740). The most im
portant ones are enumerated in c. 1741 (see commentary). 

2.  The parochial assessors 

One assumes that the bishop will have already proposed to the pres
byteral council the designation of the stable group of pastors with the 
commitment to render an assessment regarding this question. That is a 
perceptive commitment, since the legislator has wanted to distinguish this 
"stable group" from the "college of consultors," whose members are freely 
named by the bishop from among the members of the presbyteral council 
(cf. c. 502). Here one is dealing with a group of pastors who, at the pro
posal of the bishop, the presbyteral council itself designates. By nature, it 
has a consultative function. In view of the way it is constituted (it is set up 
by the presbyteral council, the members of which have been chosen by the 
diocesan clergy), it can be said that the legislator by precept wants to have 
the bishop advised by two pastors who have received the confidence of 
their own presbyterate in discharging this delicate mission. 

The number of this group is not determined ( of course, more than 
two, according to the tone of the canon: cum duo bus . . .  , e coetu ). It does 
not establish a determined order for participation in this situation. Since 
this advisory function is preceptive -that which has importance for the 
legitimacy of the eventual decree- and in the lack of other requirements, 
the bishop will be able freely to call upon two of the pastors belonging to 
this group, and to ask their advice in view of the inquiry. 

3. The formation of a decision on the part of the Bishop 

After the two pastors approve the consultation, the proper bishop 
decides whether to proceed to removal. In an affirmative case, the legisla
tor establishes a succession of preceptive actions. There is a distinction to 
make with regard to the steps that must be followed: 

a) As is obvious, before beginning the inquiry, nothing prevents the 
bishop from interviewing the pastor and advising him to resign his assign
ment. However, this moment is not procedural; therefore, it does not spec
ify an exhaustive indication of causes and arguments. Evidently, the 
voluntary renunciation on the part of the pastor will avoid the entire sub
sequent process. 
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b) It is a different matter when the inquiry is made, and, after the per
ceptive consultation with the two pastors, he decides to proceed with the 
removal. The bishop must not proceed without more to the publication of 
the decree, but he will paternally counsel the pastor to resign, fixing the 
deadline of fifteen days. This is now a procedural step, and it is presumed 
to be necessary for the issuance of the decree (cf. c. 1744). It does not ap
pear that the bishop has the obligation to provide the pastor with an exam
ination of the inquiry (this is preceptive, in accordance with c. 17 45, 
beginning from the issuance of the decree of removal). Nevertheless, 
since "it is necessary that he indicate the cause and the arguments," for 
the invitation to the resignation to have validity as a necessary procedural 
step, he will at least explain it in a summary fashion, either in a written 
communication or in a way that there can be drawn up the acts of the invi
tation and of the indication of the cause and of the arguments. 

Since the action of the two pastoral counselors is within the scope of 
the consultative function, the terms of their vote hold as their exclusive 
consignee the bishop: they form a part of the internal elements (though 
non-binding) for the formation of his decision. However, in order to be a 
necessary step for the legitimacy of the later decree, some proof must re
main about what the consultation produced. This can be accomplished by 
means of an act of the notary ( cf. cc. 484ft) that will have to form part of 
the inquiry, with proof from the two pastors who have been called upon to 
give their advice. 

The interview of the concerned party cannot be limited simply to 
hearing him in the moment of communicating the decision. The interview 
has the aim of being able to give the concerned party the opportunity for a 
counter-argument to the grounds for the decision of the bishop. He must 
be given a prudent period of time so that he can prepare an eventual re
sponse; the legislator establishes a minimum time limit of fifteen days. If 
the pastor decides to present his resignation willingly ( cf. c. 17 42) during 
the expiry of this time period, it will end the procedure (see commentary 
on c. 1743). 

4. Removal of parish priests who are members of a religious 
institute or a society of apostolic life 

The situation of a pastor who is a member of a religious institute or 
of a society of the apostolic life is not contained within this procedure. 
The reference which is made to c. 682 § 2 is sufficiently explanatory in 
showing that these situations have their own regime, a reference which 
the present canon does nothing more than confirm. In fact, the text re
ferred to is amoveri potest ad nutum sive auctoritatis committentis . .. , 
sive superioris (see commentary on cc. 538 § 2 and 682). 
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Renuntiatio a parocho fieri potest non solum pure et sim
pliciter, sed etiam sub condicione, dummodo haec ab 
Episcopo legitime acceptari possit et reapse acceptetur. 

The resignation of the parish priest can be given not only purely and sim
ply, but even upon a condition, provided the condition is one that the 
Bishop can lawfully accept and does in fact accept. 

SOURCES: c. 2150 § 3 ;  Cod Com Resp., 20 maii 1923 (AAS 16 [1924] 116) 

CROSS REFERENCES: cc. 39, 184, 187-189, 538 § 1, 1742 

COMMENTARY ------

Angel Marzoa 

Voluntary resignation of a parish priest 
Resignation is one of the causes for the loss of office ( cf.see commen

taries on cc. 184, 187-189). In reference to the parochial office, resignation 
is explicitly treated in c. 538, which notes that it is a type of resignation 
which, "for its validity, must be accepted by the bishop" (c. 538 § 1). 

Consequently, in the case this canon references, the vacancy of the 
office will come through the acceptance of the resignation itself, not 
through a decree of removal, which is a different case ( cf. cc. 192-196). Al
though this canon is within the chapter that regulates the procedure of re
moval, when the renunciation is made, the procedure is interrupted and 
the process that leads to the vacating of the office regains its normal 
course, as regulated in c. 538. 

The canon addresses the two possibilities that introduce a variant in 
the determination of the precise moment when an office is vacated 
through renunciation: 

a) If one is treating a simple resignation, made secundum legem 
(made in writing or orally before two witnesses, c. 189 § 1), as an answer 
to an invitation received, its effect is produced the moment it is formally 
accepted by the bishop (within the time period of three months: c. 189 § 3 ;  
cf. c. 189 § 4). All the relevant material will be  duly put into the archives. 

b) If the resignation is conditional, the acceptance of the condition 
will have to be expressly evident in the act of acceptance of the resigna
tion. Moreover, the efficacy of the resignation will depend on the fulfill
ment of the condition (for example, a nomination for another office). 
Meanwhile, this means that the granting of the office a quo cannot be pro
vided, since it is not vacant, and that, as long as the condition is not ful
filled, the act of resignation can be revoked by the one who is making his 
resignation (c. 189 § 4). 
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§ 1 .  Si parochus intra praestitutos dies non responderit, 
Episcopus iteret invitationem prorogando tempus 
utile ad respondendum. 

§ 2 .  Si Episcopo constiterit parochum alteram invitatio
nem recepisse, non autem respondisse etsi nullo 
impedimento detentum, ant si parochus renuntiatio
nem nullis adductis motivis recuset, Episcopus de
cretum amotionis f erat. 

§ 1. If the parish priest has not replied within the days prescribed, the 
Bishop is to renew his invitation and extend the canonical time 
within which a reply is to be made. 

§ 2. If it is clear to the Bishop that the parish priest has received this sec
ond invitation but has not replied, even though not prevented from 
doing so by any impediment, or if the parish priest refuses to resign 
and gives no reasons for this, the Bishop is to issue a decree of re
moval. 

SOURCES: c. 2149 

CROSS REFERENCES: cc. 200-203, 1742-1743 

COMMENTARY ------

Angel Marzoa 

I. A final attempt at conciliation 

Canon 17 43 contemplates the hypothesis that, as a consequence of 
the "paternal advice" established in c. 1742, the removal process is sus
pended by a voluntary renunciation on the part of the holder of the title. 

Upon being advised, the pastor is given fifteen days to voluntary re
sign. Nevertheless, the legislator wants to exhaust the possibilities by a 
final attempt to resolve the situation through a more conciliatory way: a 
way that "if the pastor does not respond within the time limit of fifteen 
days," the bishop cannot proceed to issue the decree of removal at once, 
but he will have to repeat his invitation, extending the useful time limit to 
respond. The duration of the time limit is not indicated, as in the case of 
the first invitation. Instead, the legislator leaves this to the discernment 
of the bishop, who will have to establish a reasonable time for the pastor 
to respond. 
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If the pastor assents to offering his resignation in response to this 
second request, the situation goes back to what was established in c. 17 43. 

2. The decree of removal 

After the bishop repeats his invitation for resignation, the issuance 
of the decree of removal must fulfill the following conditions: 

a) the second deadline has expired -which is pointed out in the sec
ond invitation- and the pastor has not assented to the invitation to re
sign, provided that the bishop has proof that the party concerned has 
received the second communication and could have replied (to accom
plish this, the bishop will have to carry out the invitation through means 
that permit him to be assured of its receipt); 

or b) that the party concerned does answer before the expiration of 
the time limit, refusing the invitation to resign, but without any reason (if 
there are allegations, whether convincing or not, we shall then be, on the 
other hand, before the supposition of c. 1745). In this case, it is not neces
sary to wait for the time limit expressly indicated in the second invitation. 

Having met one of these two requirements, the bishop must proceed 
to issue the decree of removal without delay. The law considers it already 
sufficiently certain that the pastor -given his explicit refusal or his volun
tary silence without an explanation or any allegation- does not have the 
frame of mind to cooperate in reaching a solution while on the verge the 
process of removal. It would not be reasonable -the welfare of souls is at 
stake- to take on more delays without the hope of a positive outcome. 

The decree of removal would put an end to the process. The only 
course that remains open for the removed party is hierarchic recourse, in 
accord with cc. 1732-1739 . 

3. Continuation of the process of conciliation 

The canon contemplates two possibilities that would extend the con
ciliatory process before the issuance of the decree of removal: 

a) That the pastor claims that, owing to some impediment, he has not 
responded within the time limit; or that it comes to the attention of the 
bishop that that has been the reason for the lack of a response. This being 
so ( once the consistency of the alleged impediment has been analyzed: 
sickness, for example), the bishop must make an accommodation in an eq
uitable way in such a way so that the efficacy of the time limit is condi
tioned upon the actual possibility of a response on the part of the party 
concerned. 
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b) That the pastor responds, pleading some motive for not accepting 
the resignation. In that case, there are three possibilities: 

- if one is treating motives or reasons put forward for consideration 
by the bishop, but which have little or no bearing in the discussion of the 
grounds for the alleged reason for the removal that would give rise to de
liberation on the part of the authority and to a new decision. Think, for ex
ample, of the allegation of a terminal illness of the party concerned or of 
an especially hypersensitive situation that would be aggravated by the 
publicity of the decree, etc. 

- if in answering the reason for removal or the reasons that give it 
foundation, the motives or proofs of the pastor turn out to be convincing 
to the bishop, the bishop can allow his decision to proceed to the removal 
to be without effect, by sending the investigation to the archives. Thus, for 
example, if a manifest calumny were to be discovered and which can be 
proved; or there is a "challenge" through weighty motives as presented by 
the consultant pastors; their convincing proof that that moral injury or in
effectiveness of the ministry about which c. 17 40 spoke, did not happen; 
etc. 

- if the reasons pointed out to challenge the cause for removal or 
his reasons seem insufficient to the bishop, we would not be within the 
conciliatory route, but it would produce, the transition to the following 
stage of procedure, as regulated in c. 1745. 
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Si vero parochus causam adductam eiusque rationes op
pugnet, motiva allegans quae insufficientia Episcopo vi
deantur, hie ut valide agat: 

1 ° invitet ilium ut, inspectis actis, suas impugnationes 
in relatione scripta colligat, immo probationes in 
contrarium, si quas habeat, afferat; 

2 ° deinde, completa, si opus sit, instructione, una cum 
iisdem parochis de quibus in can. 1 742 § 1 ,  nisi alii 
propter illorum impossibilitatem sint designandi, 
rem perpendat; 

3° tandem statuat utrum parochus sit amovendus 
necne, et mox decretum de re ferat. 

If, however, the parish priest opposes the case put forward and the rea
sons given in it, but advances arguments that seem to the Bishop to be in
sufficient, to act validly the Bishop must: 

1 ° invite him to inspect the acts of the case and put together the objec
tions in a written answer, indeed to produce contrary proofs if he has 
any; 

2 ° after this, complete the instruction of the case, if this is necessary, 
and weigh the matter with the same parish priests mentioned in 
Can. 1742 § 1 ,  unless, because of some impossibility on their part, 
others are to be designated; 

3 ° finally, decide whether or not the parish priest is to be removed, and 
without delay issue the appropriate decree. 

SOURCES: cc. 2159 -2161 

CROSS REFERENCES: cc. 221 ,  223, 1732-1739 , 1742 , 1744 

COMMENTARY ------
Angel Marzoa 

The process of making objections to the removal 

If the pastor challenges the case and the reasons given in the 
bishop's invitation to resign (cf. c. 1742), and the bishop considers the 
grounds of the challenge to be tenable and sufficient, he must suspend the 
procedure and send the investigation to the archives (see commentary on 
c. 1744). 
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However, even if the bishop does not consider the grounds suffi
cient, he cannot proceed to the valid issuance of the decree, because at 
this moment the procedure abandons the conciliatory route, and "the case 
becomes in contradictorio, and must be processed with the arguments 
and evidence supplied by the interested party."1 Following this new devel
opment, the steps of the process which had been presented over the 
course of the procedure, but which had not been directed toward securing 
a solution different from the removal, must take place. This is required to 
issue the decree legitimately. They are as follows: 

1) To facilitate the pastor's prompt examination of the investigation 
so he can present his challenges in writing and bring out any proofs to the 
contrary. Here he will necessarily have to get the record of the investiga
tion itself -it is not sufficient to let him know orally or through a written 
description of the reason and the arguments, as in the case of c. 17 42- in 
such a form that two formalities are taken care of with this step: a) to 
off er the pastor a new opportunity to resign, in view of the data in the in
vestigation; b) to enforce what c. 50 stresses: namely, the interview of the 
party concerned. It is the moment in which the pastor appears in person in 
the procedure; consequently, he must have at his disposal all the neces
sary elements for his provisional defense or later recourse. 

2 )  In view of the challenges and proofs presented, if these were 
clearly satisfactory, the bishop will consider the procedure concluded, 
and will put the investigation into the archives. But if it had been ne
cessary to carry out new actions to prove the sufficiency or the non
sufficiency of the allegations, he will have to sufficiently complete the in
vestigation, and he must study once again the matter with the pastors with 
whom he had already carried out the first consultation (cf. c. 1742 § 1). If 
it is not possible to consult with any one of these (without excluding the 
effectiveness of the possible challenge made by the prosecuted pastor), he 
would have to designate others, also taken from the same coetus to which 
c. 17 42 § 1 refers. 

3) Finally, it will be decided whether the pastor must be removed. In 
the circumstance of an affirmative decision, the bishop will immediately 
issue the decree of removal. In the circumstance of a negative decision, 
and despite the indication expressed in n. 3 ° (decreto pertinente), the step 
of putting the investigation into the archives the investigation can be suffi
cient with the notification of the party concerned regarding the contents 
of the resolution -as Labandeira affirms with good reason. 2 

1. E. LABANDEIRA, commentary on c. 1745, in CIC Pamplona. 
2. Cf. ibid. 
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Amoto parocho, Episcopus consulat sive assignatione 
alius officii, si ad hoc idoneus sit, sive pensione, prout 
casus ferat et adiuncta permittant. 

When the parish priest has been removed, the Bishop is to ensure that he 
either is assigned to another office, if he is suitable for one, or is given a 
pension insofar as the case requires this and the circumstances permit. 

SOURCES: c. 2154 

CROSS REFERENCES: cc. 19 5, 281, 1350,  17 47 

COMMENTARY ------

Angel Marzoa 

Measures following the removal 

"The Bishops ... must make sure ... that they establish norms for 
what has to be provided for the decent sustenance of those who have been 
or had been discharging some duty in the service of the People of God" 
(PO, 20 ). Thus, even in the case of removal from office because of a delict, 
"care must always be given so that [the clergy] do not lack what is neces
sary for a decent sustenance" (c. 1350 § 1). 

With greater reason and in the fulfillment of the general mandate of 
c. 195, which, together with c. 281 formalizes the needs of the cited concil
iar text, c. 17 46, based on the supposed issuance of the decree of removal, 
urges the bishop to provide the necessities of the pastor who has been re
moved, suggesting two ways of carrying out this measure, "according to 
how the case recommends itself [in view of the reason for the removal] 
and according as circumstances permit": 

a) There is a difference from what takes place in c. 1350 , where the 
ground is penal and therefore the person is charged with an imputable 
delict. Here, the supposition does not prejudge the culpability of the 
holder of the office, but directly relates to the need of promoting the good 
of souls. For that need, once he has considered that the causes on account 
of which the ministry has turned out to be ineffective or even detrimental 
might be relative, the bishop can entrust another office to him. However, 
because of the distinction of this procedure from that of the transfer 
(cc. 1748ff), the situation makes one think of a nomination for an office 
different from that of pastor. 
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b) In the case where the previous solution might not be viable, for 
example, when the cause of the ineffectiveness or the harm from his min
istry has its roots in the person himself -although, obviously, without im
plying a judgment of personal culpability- and could therefore affect the 
carrying out of any other office, the awarding of a pension must be pro
vided. 

In any case, the administration of the Church must take care of the 
general interests by removing the pastor from his actual office, but with
out omitting the needs of fairness, as is the duty of the administration. It 
must be emphasized that here one is not treating an exercise of charity, as 
in the case of c. 1350 § 2: Ordinarius meliore quo fieri po test modo pro
videre curet. In every situation, this provision is upheld to a degree that is 
more demanding than § 1 of the cited canon (semper cavendum est . . .  ) .  
This canon establishes without exception that the bishop must proceed 
( consulat) to a new nomination for another office or to the assignment of 
a pension (the reading of the Spanish translation: "to provide for the ne
cessities . . .  " is a broadening ad sensum of what logically follows from 
c. 281 § 1 and which perhaps would not be necessary). Here there is no 
treatment of the exercise of charity, but it follows from "justice in the con
crete case and for the individual person." 1 

1. E. LABANDEIRA, commentary on c. 1746, in CIC Pamplona. 
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§ 1. Parochus amotus debet a parochi munere exercendo 
abstinere, quam primum liberam relinquere paroe
ciale  m d o m u m ,  e t  om nia quae a d  paroeciam 
pertinent ei tradere, cui Episcopus paroeciam com
miserit. 

§ 2. Si autem de infirmo agatur, qui e paroeciali domo 
sine incommodo nequeat alio transferri, Episcopus 
eidem relinquat eius usum etiam exclusivum, eadem 
necessitate durante. 

§ 3. Pendente recursu adversus amotionis decretum, 
Episcopus non potest novum parochum nominare, 
sed per administratorem paroecialem interim provi
deat. 

§ 1. A parish priest who has been removed must abstain from exercising 
the function of a parish priest, leave the parochial house free as soon 
as possible, and hand over everything pertaining to the parish to the 
person to whom the Bishop has entrusted it. 

§ 2. If, however, it is a question of a sick man who cannot be transferred 
elsewhere from the parochial house without inconvenience, the 
Bishop is to leave him the use, even the exclusive use, of the paro
chial house for as long as this necessity lasts. 

§ 3. While recourse against a decree of removal is pending, the Bishop 
cannot appoint a new parish priest, but is to make provision in the 
meantime by way of a parochial administrator. 

SOURCES: § 1 :  c.2156 
§ 2 :  c.2156 
§ 3 :  c. 2146 § 3 ;  Signatura Decisio, 1 nov. 1970 ; PCIDSVC 
Resp. III, 1 iul. 1971 (AAS 63 [1971] 860) 

CROSS REFERENCES: cc. 539 , 541, 1381, 1384 

COMMENTARY ------

Angel Marzoa 

Consequences following the decree for removal 

This canon treats the juridical management of the temporary situa
tion occurring from the time of the issuance of the decree of removal until 
its definitive resolution through the appeal or through the expiration of 
the time limits for challenges. 
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a) The decree is carried out immediately, even when the pastor who 
has been removed makes recourse. From this point on, the obligations of 
the pastor enumerated in § 1 begin. They continue to bind him from the 
time he receives the decree. The immediate execution, as Labandeira 
stresses opportunely, 1 is one more proof of the qualitative difference be
tween the decree of removal considered here and the penal decree of pri
vation from office (see commentary on c. 1740 ), which, in accordance 
with c. 1353, would remain suspended automatically in the face of re
course. 

If the pastor affected by the decree of removal were not to fulfill the 
duties mentioned in § 1, then there could be an application of cc. 1381 (the 
delict of illegitimate retention of a post of which he has been deprived) or 
1384 (an illegitimate exercise of the sacred ministry). 

b) One more proof of the meaning and finality of the decree of re
moval is the provision made in § 2. As a matter of fact, as a corresponding 
right to the obligation of residence (cf. c. 533 § 1), the use of the parish 
house must be joined with the nomination of the pastor. Through this ap
pointment, in principle, the removal brings with it the loss of the use of 
the parish house. Since the reasons for removal are not based upon ele
ments of culpability, if there exists any serious reasons for which the re
moved pastor cannot move out of the parish house, the bishop must allow 
him its use while the necessity perdures. 

The text refers in particular to the sickness of the pastor. N everthe
less, it would appear that the bishop must extend this concession for simi
lar circumstances distinct from sickness, including, for example, the 
sickness of someone living with the pastor. It is not necessary to explain 
the negative consequences that would come from an inconsiderate action 
under these circumstances. 

c) Although the recourse against the decree does not imply the sus
pension of its execution, it does prevent a new granting of that pastoral of
fice. In the interim, the bishop must limit himself to the possibility of a 
parochial administrator ( cf. cc. 539-540). Meanwhile, in this instance, the 
parochial vicar (cf. c. 541) will assume the administration of the parish. 
The sense of this precaution made by the legislator is obvious; despite the 
immediate execution of the decree Uustified by the seriousness of the 
cause: c. 1740), the recourse leaves open the possibility of its being recon
sidered. Although the pastor has been removed, as long as the decree of 
removal is not firm and invulnerable, his legitimate expectation of an 
eventual contrary decision remains viable. 

1. E. LABANDEIRA, commentary on c. 1747, in CIC Pamplona. 
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A new appointment to the office before the resolution of the re
course would occasion the risk that, if the recourse is successful, the res
toration of the former situation would be very difficult and affect other 
rights and legitimate expectations. Therefore, this foresight of the legisla
tor, in addition to preventing a build-up of uncertain juridical situations, 
avoids -as Labandeira points out- the loss of the reputation of the insti
tutions if the decree were to be annulled.2 

2. Cf. ibid. 
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CAPUT II 

De modo procedendi in traslatione parochorum 

1748 

CHAPTER II 

The Procedure for the Transfer of Parish Priests 

Si bonum animarum vel Ecclesiae necessitas aut utilitas 
postulet, ut parochus a sua, quam utiliter regit, ad aliam 
paroeciam aut ad aliud officium transferatur, Episcopus 
eidem translationem scripto proponat ac suadeat ut pro 
Dei atque animarum amore consentiat. 

The good of souls or the necessity or advantage of the Church may de
mand that a parish priest be transferred from his own parish, which he 
governs satisfactorily, to another parish or another office. In these circum
stances, the Bishop is to propose the transfer to him in writing and per
suade him to consent, for the love of God and of souls. 

SOURCES: c. 2162; ES I, 20 § 2 

CROSS REFERENCES: cc. 35-38, 134, 145, 184-186, 190-191, 515, 522, 
538, 682 

1749 Si parochus consilio ac suasionibus Episcopi obsequi non 
intendat, rationes in scriptis exponat. 

If the parish priest proposes not to acquiesce in the Bishop's advice and 
persuasion, he is to give his reasons in writing. 

SOURCES: c. 2164 

CROSS REFERENCES: cc. 220, 221, 223 
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COMMENTARY ------

Angel Marzoa 

l .  The procedure for transfer 

Within section II (see the commentary on the section), after the pro
cedure for the removal of pastors ( cc. 1740-17 4 7), chapter II deals with 
transfer. Transfer has similarities with respect to the previous procedure, 
since both are inspired and motivated by the bonum animarum. How
ever, transfer also has some differences of importance that are worthwhile 
to point out. Among other effects, there is this consideration: if removal 
can also be the premise for the naming of a new pastor (not excluded in 
c. 1746), its reasons will still be subject to the procedure of cc. 1740ff, not 
the procedure these canons are now considering. 

In the case of removal (see commentary on c. 1740), the effects fol
lowing the procedure or not, the insignificance of the "serious fault of the 
party concerned" must be expressly evident, even though there could be 
behavior juridically subject to reproach in itself (cf. c. 1741). What the re
moval of the pastor as given in c. 17 40 pursues in an immediate way is the 
prevention of the harm or ineffectiveness that has come about because of 
the exercise of the ministry by the determined title-holder of the parochial 
office. For that reason, from the viewpoint of causality, there truly does 
exist a negative connotation. 

In contrast, the procedure for transfer ( cc. 17 48-1 752) is inspired by 
positive motivations. As the proper canon affirms, the reason for the 
transfer is "the good of souls, the need or the usefulness of the Church." 
This reason is what considerably expands the range of reasons that could 
bring the bishop to plan the transfer of a pastor who "presides over" a par
ish "fruitfully." 

Let us also say, in passing, that there exists another "transfer" in the 
CIC (penal transfer) that, save for the use of the same name, does not 
have the slightest relationship with it. One deals with the expiatory pen
alty of c. 1336 § 1, 4° (cf. cc. 1717-1728). 

2. The competent authority 

The competent authority to effect the transfer is the diocesan 
bishop ( cf. c. 538 in relationship with c. 134 § 3) and those on the same 
level (the reference of c. 134 § 3 to 381 § 2: see respective commentaries). 
Consequently, this person cannot be one who has ordinary executive 
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power, as is the case with the vicar general ( unless he receives a special 
mandate: cf. c. 134). 

There is no mention made, as in c. 17 42 § 2 ,  of pastors who are mem
bers of a religious institute or incardinated in a society of the apostolic 
life. Since the transfer supposes a new nomination, the action of the 
bishop must be adhered to without any more steps than those is set down 
in C .  682 § 1. 

3. Proposing the transfer 

Since they do not deal with the avoidance of harm, but of positively 
bringing a better good, there is no demand for the carrying out of an inves
tigation prior to making the decision ( cf. c. 1742). The bishop formally 
proposes the transfer in writing, advising that it be accepted out of love 
for God and for souls. 

It is worth the effort to emphasize that this beautiful call to the "love 
of God and of souls" is not a literary frill. One ought to remember that here 
resides the greatest and truest motive, exceeding all juridical interest, for 
the exercise of the ministry. Through this ministry, the priest in the dio
cese is a cooperator with one who has the pastoral care of a portio populi 
Dei (cf. CD 11; c. 369) entrusted to him. Evidently, it is not necessary that 
this petition consist in the proper writing of the transfer. It seems logical 
to think of what the text itself looks like: scripto proponat ac suadeat. 
Thus, the norm establishes that, together with the sending of the decree, it 
should carry some exemplary communication. 

If the pastor accepts the proposal of the transfer, the bishop can pro
ceed to issue the decree of the new nomination. However, he has to keep 
in mind that the one being transferred must learn what remuneration he 
will receive from his previous office, until such a time as he takes canoni
cal possession of the second office ( c. 191 § 2). With his taking possession 
of the new parish ( cf. c. 527 § 3), the departure from the parish a qua is ef
fected (c. 191 § 1), unless there is some other instruction from authority. 

4. Reasons adduced by the parish priest against the transfer 

However, it can happen that the pastor, having received the written 
proposal of the transfer, thinks that he has reasons not to "follow the ad
vice and the exhortations of the bishop." This circumstance introduces a 
substantially new turn in the procedure. If in a first moment of planning 
the reason for the transfer -in general for the good of souls- a broad 
margin of discretion is accorded to the bishop, beginning from the mo
ment of the pastor's dissent, in virtue of what is established in c. 190 § 2 ,  
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there is now required a motivation based on a serious reason. The manner 
of proceeding revolves around this more formal moment, and the proce
dural steps regulated in the following canons are followed rigorously. 

The Spanish translation is expressed in this way: "If the pastor is not 
disposed to follow the advice .. .  " Although this is not literally contrary to 
the original text (Si ... consilio et suasionibus Episcopi obsequi non in
tendat), it can give the impression that the legislator considers a priori 
the attitude of the pastor in a negative way, as if a lack of good disposition, 
rebellion, or disobedience were necessarily implied. However, the proce
dure does not attempt to suggest that the negative answer of the pastor is 
due to a negative disposition. Nor is the action suspect because of arbi
trariness. Simply stated, it is guaranteed, through an only minimally 
regulated procedure, that both the authority of the bishop and the consid
eration of the reasons that can assist a pastor do have their adequate place 
in the final decision. Thus, the expression consilio ac suasionibus Epis
copi obsequi non intendat must be understood in the light of what follows 
immediately afterwards: "He should explain in writing the reasons [the 
motivation and intentionality of these are not prejudged] , "  while keeping 
in mind the possibility that the previous canon (see commentary) ac
knowledges that the bishop can reconsider his decision, or reaffirm it, in 
view of the presented motives. 1 

In the parallel canon of the CIC of 19 17 (c. 2164: Si parochus con
silio ac suasionibus . . .  non obsequatur), the Spanish version is translated 
more satisfactorily: "If the pastor does not agree ... " That is the fact: if his 
reasons are worth heeding it is something that remains for the judgment 
of the bishop ( cf. c. 1750 ). Thus, one must understand the text in this 
sense: if the pastor is not in conformity with the advice and recommen
dation of his prelate, he must explain in writing the reasons for his dis
agreement. 

In consequence of what is prescribed in the norms that establish the 
general management for the transfers ( cf. c. 190 § 2), there opens a phase 
of the procedure which has as its object the analysis of the weight of the 
reasons the interested party raises. He weighs these reasons in compari
son with those that the bishop has for proceeding to the transfer. As previ
ously noted, "if the transfer is done against the will of the holder of the 
office, a serious reason is required. Keeping in place the right to explain 
the contrary reasons, the procedure set up by the law must be observed" 
(c. 190 § 2 ;  see commentary). This procedure is what prevails beginning 
with c. 1750. 

1. It seems to us that the English and French versions better accord with the context of 
the canon: "If the parish priest proposes not to acquiesce in the Bishop's advice and 
persuasion" (E. CAPARROS-M. THERIAULT, J. THORN (Eds.), Code of Canon Law Annotated, 
Montreal 2004): "Si le cure n'entend pas deferer a l'avis et aux exhortations de l'Eveque . . .  " 
(E. CAPARROS-M. THERIAULT, J. THORN (Dirs.), Code de Droit Canonique, Montreal 1999). 
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Episcopus, si, non obstantibus allatis rationibus, iudicet 
a proposito non esse recedendum, cum duobus parochis 
ad normam can. 1 742 § 1 selectis, rationes perpendat 
quae translationi faveant vel obstent; quod si exinde 
translationem peragendam censeat, paternas exhortatio
nes parocho iteret. 

Despite the reasons put forward, the Bishop may judge that he should not 
withdraw from his proposal. In this case, together with two parish priests 
chosen in accordance with Can. 1742 § 1, he is to weigh the reasons which 
favor and those which oppose the transfer. If the Bishop still considers 
that the transfer should proceed, he is again to renew his fatherly exhorta
tion to the parish priest. 

SOURCES: cc. 2165, 2166 

CROSS REFERENCES: cc. 19 0 § 2, 1742, 1748, 1749 

C OMMENTARY ------

Angel Marzoa 

l. Review of the pastor's claims 

Once the bishop has received the written assertions of the pastor ( cf. 
c. 1749 )  in answer to the written proposal of a transfer (cf. c. 1748), the 
bishop can consider that the alleged motives have sufficient substance for 
a reconsideration of his decision for the transfer, and with this he will ter
minate the matter, communicating this to the pastor. Alternatively, the 
bishop may determine that the motives presented do not have sufficient 
weight. In the latter case, the bishop and two pastors1 will consider the 
reasons that brought the bishop to decide upon the transfer, the reasons 
the pastor brings forth in opposition, and the inconveniences that could 
result from an action contrary to the opinion of the one to be transferred, 
etc. (rationes perpendat quae traslationi faveant vel obstent). 

The participation of the two pastors in the examination of the pros 
and cons of the transfer serve to help the bishop make his decision objec
tive. However, the decision belongs solely to the bishop, given the consul
tative nature of the coetus of pastors designated for these duties. 2 The text 

1. For the manner of determining these parish priests, see commentary on c. 1742. 
2. See ibid. 
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sufficiently emphasizes this point: "He will make the examination of the 
matter with two pastors ... and if [the bishop] thinks that the aforemen
tioned transfer must be put into effect, he [the bishop] will repeat his pa
ternal exhortations to the pastor." 

As can be seen, the steps that the bishop must take parallel the steps 
established for removal ( chapter I). Before the issuance of the decree, 
there are two exhortations for the pastor. As with removal, these invita
tions have a time limit and the answer must be expressly stated. These 
steps must also be followed in the proposal for the transfer, although in 
the absence of an express indication of the law, its determination remains 
within the judgment of the bishop. 

2. Second exhortation of the Bishop 

The second exhortation to the pastor, in addition to indicating the se
verity of the intervention, and singling out respect for the person of the 
pastor that the law addresses, can also have an added value. The discus
sion of the transfer with the two pastors -in addition to offering new in
sights about the advisability of the transfer- is itself an additional 
guarantee of the objectivity with which they are attempting to act. It 
seems reasonable that in this new exhortation -since the consultation 
with the pastors affects the legality of the intervention- must make it evi
dent that the consultation has followed the guidelines of this canon. The 
sense of this new exhortation is not to open a new procedural moment 
into which new assertions of the pastor can be inserted, without offering 
him, since the decision of the bishop is already settled, the opportunity of 
avoiding a coercive action, respecting the decision already made and lead
ing back to the written proposal of the bishop and the favorable answer of 
the pastor (without the harm of having to put the investigation into the ar
chives when all the actions would be evident, forestalling the possibility of 
a later appeal). 

This highlights the fundamental difference that exists between re
moval and transfer. In the first case, a negative decision underlies the de
cision of the bishop -whether it is imputable or not is irrelevant to these 
effects- in the exercise of the parochial ministry ( cf. c. 17 40), and the re
lationship of cases in c. 17 41. However, in the episcopal decision for the 
transfer, there is nothing but a legitimate exercise of the exclusive compe
tence of the bishop (the free conferring of the pastoral office, cf. c. 530). 
In respect to this free conferral, the establishment of a procedure finds its 
basis in the will of the legislator. It is because of his will that the formaliza
tion of administrative acts serves as a guarantee both in the exercise of 
the function of governing and in the exercise of the rights of those 
affected by that exercise (see for the commentary on this section : n. 5. 
Flexibility in the pastoral governance and the legality in the formation 
of administrative acts). 
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§ 1 .  His peractis, si adhuc et parochus renuat et Episco
pus putet translationem esse faciendam, hie decre
tum translationis ferat, statuens paroeciam, elapso 
praefinito tempore, esse vacaturam. 

§ 2 .  Hoc tempore inutiliter transacto, paroeciam vacan
tem declaret. 

§ 1. If, when these things have been done, the parish priest still refuses 
and the Bishop still believes that a transfer ought to take place, the 
Bishop is to issue a decree of transfer stating that, when a prescribed 
time has elapsed, the parish shall be vacant. 

§ 2. When this time has elapsed without result, he is to declare the parish 
vacant. 

SOURCES: c. 2167 

CROSS REFERENCES: cc. 19 , 35.38, 128, 134, 154, 184-196, 200-203, 
208-212, 220 , 221, 223,  1732-1739 , 1748-1750 , 
1747 

COMMENTARY ------
Angel Marzoa 

1. Issuance of the decree of transfer 

The final phase of the procedure for the transfer is set up ( cf. 
cc. 1748-1750 ). Since the decision of the transfer is settled, they have ex
hausted the steps established by the law with the spirit of obtaining a fa
vorable reception of the pastor to the proposal. The pastor has had the 
opportunity of heeding the decision of the bishop before the two exhorta
tions were received (the first regulated in cc. 1748-1749 ). However, if the 
pastor continues to refuse, and the bishop thinks that the transfer must be 
made, the bishop will issue the corresponding decree. This decree is a pre
cept in accord with c. 49 , in which the bishop must oblige the pastor to 
transfer within a determined time limit, after which the parish will be va
cant. 

The decree, or at least the investigation of all the procedures, must 
-as a precaution against an appeal, and in order to guarantee the validity 
of what was enacted- expressly indicate the serious reason that led the 
bishop to proceed against the will of the holder of an office, in accord with 
C. 190 § 2. 
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Once the decree has been issued, if the pastor assents to the transfer, 
the parish is vacated a qua when he takes possession of the second office 
( c. 19 1 § 1 ). If the pastor continues refusing, the vacating of the parish will 
automatically come about at the end of the time limit, although the canon 
also establishes the need for a later declaration of the bishop. 

In the first case, the transferred priest will draw remuneration corre
sponding to the first office until he takes canonical possession of the sec
ond (c. 19 1 § 2). In the second case, however, since the efficacy of the 
issued decree is extended only to the automatic vacating of the office a 
quo, once the time limit has expired, the cleric loses his right to the remu
neration of the first office without having made himself deserving of the 
second office up to the point of provisionally taking possession of it. 

2.  Declaration of parish vacancy 

The need is established in § 2 that, when the time limit has futilely 
passed, the bishop must declare the parish vacant. One is not treating of a 
constitutive declaration, since the efficacy of the precept is automatic, but 
it does have an effect of making public the accomplished fact, and -as La
bandeira 1 points out- it can even be necessary for its effectiveness to 
proceed against a possible illegitimate retention of the office ( cf. cc. 154 
and 1381 § 2) which would make the new bestowing of the vacant office 
problematic. 

3. Recourse against the decree of transfer 

Hierarchical recourse can be lodged against a constitutive precept 
that orders an office vacant once the time limit has expired. That is, unless 
there are obstacles coming from the wider discretional powers that the 
bishop enjoys in the matter (cf. cc. 1732ff), and without prejudice to the 
new attempts for a fair solution to the problem that possibly has arisen 
( cf. c. 1733). The recourse will have to be preceded by the supplicatio 
(c. 1734). It must be lodged within ten days, which must be counted, not 
from the declaration of the vacancy of the office ( c. 1751 § 2), but from the 
date of the decree that stipulates this vacancy (c. 1751 § 1). 

In virtue of the remission that c. 1752 makes for c. 1747 (see com
mentary), if the pastor lodges a recourse, the bishop must not proceed to 
the provision for the parish a qua until the recourse has been resolved. 

1 .  E. LABANDEIRA, commentary on c.  1751, in CIC Pamplona. 
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In causis translationis applicentur praescripta canonis 
174 7, servata aequitate canonica et prae oculis habita sa
lute animarum, quae in Ecclesia suprema semper lex esse 
de bet. 

In cases of transfer, the provisions of Can. 17 4 7 are to be applied, always 
observing canonical equity and keeping in mind the salvation of souls, 
which in the Church must always be the supreme law. 

SOURCES: Ivo CARNUTENSIS, Decretum (PL 162, 74); s. RAYMUNDUS DE 
PENAF0RTE, Summa de poenitentia et matrimoniis, Intro
ductio; S. THOMA DE AQUINO, Quaestiones quodlibetales, 12, 
16, 2 ;  PIUS PP. XII, Alloc., 24 iun. 1939 (AAS 31 [1939 ] 248); 
PIUS PP. XII, Alloc., 2 oct. 19 44 (AAS 36 [19 44 ] 288); PIUS 
PP. XII, Alloc., 17 oct. 19 53 (AAS 45 [19 53 ] 68); PAULUS 
PP. VI, Alloc., 8 feb. 1973 (AAS 65 [1973 ] 95-103); PAULUS 
PP. VI, Alloc., 17 sep. 1973; PAULUS PP. VI, Alloc., 4 feb. 1977 
(AAS 69 [1977 ] 147-153) 

CROSS REFERENCES: c. 1747, 1748-1751 

C OMMENTARY ------

Angel Marzoa 

Consequences of the decree of transfer 

If the decree ordering the vacancy of the parish has not been ef
fected in the allotted time period ( c. 1751), there is automatically pro
duced for the plaintiff a situation similar to that of a person removed from 
office ( cf. c. 17 45,3 °). The priest ceases being the titleholder of the parish 
office, without which in principle -save for its having been decided upon 
later on by the episcopal decision- he would be nominated for a new of
fice. From that point onward, there is the logical postponement that now 
takes place for c. 1747. The purpose is to emphasize an equitable exercise 
of authority in adopting the necessary measures for the execution ( cf. 
c. 1751 § 2) of the decree of transfer (see commentary on c. 1747). The 
precautions of c. 1747 already suggest the fair solution to some possible 
problems, but there will have to be an evaluation of other circumstances 
that merit attention in the individual case. 

The appeal to canonical equity must be taken here as primarily ref er
ring to what has been established immediately before. As a matter of 
fact, the remission of c. 174 7 ends up being the equivalent to the actions 
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subsequent to the declaration of the vacancy of the office together with 
those actions which follow from the decree of removal, according to the 
procedure to which that norm corresponds. In principle, there cannot be 
an identical treatment of the situation of a pastor who has fruitfully gov
erned his parish until now (cf. c. 1748), and the situation of another minis
ter -though without serious fault- who has occasioned harm to souls 
( cf. c. 17 40), and as a consequence would require more urgent attention. 

However, in addition, the legislator essentially has wanted to intro
duce this appeal to canonical equity and to the salus animarum, the ulti
mate source of inspiration for canonical legislation, as the grand finale of 
the entire Code. From this second perspective, the final clause of the last 
canon of the Code merits a separate commentary. 

Canonical equity 

In the third part of the principles set up as guidelines for the task of 
legislative reform, it was requested that "preference be given to equity, not 
only in the practical application of the law which the pastors of souls have 
to carry out, but in the legislative formulation [ of the Code] itself. "1 

In the last canon of a Code that has been the fruit of the informed 
work to which this principle alludes, the substance of the work of the cod
ifier is established. It likewise conveys the task for its practical applica
tion in such a way that it has already been indicated with sufficient 
generality, and in the context of the relationship of the rights of all the 
faithful, in c. 221 § 2.  

This information suggests a primary boundary mark; one is dealing 
with a duty from the Code that someone has to fulfil. Right away, c. 221 § 2 
takes up the duty of applying with equity the norms through which the 
faithful person is judged. It is to that person that it must be applied. It 
must be pointed out, urged and imposed upon whomever this mandate af
fects, who in this sense is mentioned again in c. 1752 (in applying "observ
ing ... "). Although this last canon extends to all juridical actions, the need 
is to observe this principle. 

What does it mean to apply the law with equity? It could be trans
lated as something going beyond the criteria and juridical norms, and ap
plicable to other situations -charity, kindness, moderation, mercy. 
However, do these "mollify" the law? The complete text of the inspired 
third principle of the task of codification suggests such an interpretation: 
"In addition to the virtue of justice, charity, moderation, benignity and 
moderation, must be kept in mind through the medium of which equity is 
actively supported .. .  in the practical application of the laws. "2 

1. Cf. CIC Preface, in CIC Pamplona, p. 53. 
2. Ibid. , pp. 53 and 55. 
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However, it seems that the text itself does not lead to that conclu
sion. If the circumstances are well understood, there is no place for a ten
sion between strict law and mercy, between law and Gospel. Nor is it 
completely accurate to speak of equity as a mollifying application of the 
severity of the law. The law is law; it indicates or dictates a just matter in 
the context of the generality that entails legislating about abstract suppo
sitions of fact. Now then, when that general supposition is faced with a 
concrete situation from the life of a determined member of the faithful in 
which the legislator immerses himself, he is presented with a series of in
dividuating circumstances of fact that usually call for a contextualizing of 
the abstract principles in play. At times, the legislator himself offers ele
ments for that adjustment by means of the express provision for those cir
cumstances (the enumeration of the modifying cases for imputability at 
the moment of the application of the penal laws; circumstances expressly 
pointed out by the legislator in many places of the CIC, etc.). 

It appears that c. 17 52 tries to remind one that an adjustment is al
ways necessary, although there is no mention made in each norm, since 
this method of proceeding pertains to the core of canon law, and, conse
quently, to "the matter of justice" in the Church. That adjustment must be 
given through equity, which, in the ecclesial system, is not a safety valve of 
security that permits displacing the search for solutions outside of the 
scope of the law in especially delicate suppositions, but an integral ele
ment that forms part and parcel of its own system. When the order is given 
to apply the law with equity to a person, he is not being invited to depart 
from canon law but rather to keep in mind an inescapable element, 
namely, that "the matter of justice" is precisely "the matter of canon law." 

Equity is -according to Lombardia- "seeing justice in the case, and 
keeping in mind its particular circumstances, yet an observation that is 
permeated by the gentleness and mercy of the Church."3 The sense is that 
justice must not be contrasted with kindness and mercy in order to obtain 
an equitable or fair result (a tertium genus, resulting from this correction 
of justice). However, it must be understood in the sense that this equitable 
saturation is inherent in the justice in the Church. Ecclesial justice con
tains at its very center the notion of equity, and when such a notion is re
moved from the concept, justice itself crumbles. 

This is so because "the just matter" is due to every individual be
cause it has been attributed to him beforehand. Moreover, precisely in the 
core of that act of duty -preceding the just matter and, at the same time, 
serving as its foundation- there is already really present mercy, kindness 
and charity. Consequently, if one wants to utter what is just in the con
crete case, it must always be said while keeping in mind that "the individu
ality" of anyone belongs to him because it has been attributed to him in 

3. P. LOMBARDiA, commentary on c. 19, in CIC Pamplona. 
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virtue of a gratuitous act penetrated by kindness and mercy. Basically, it is 
not the law of nature that demands rights in canon law ( although natural 
rights never can be denied, as is known), but the lex gratiae, the divine 
economy of salvation, which grants to the faithful person titles of "what is 
owed" indescribably above that which man could ever imagine. These ti
tles are radically located in the dignity of the person of the faithful Chris
tian; they proceed from the attribution of the condicio filii. That dignity 
of every member of the faithful must always be present when the law has 
to be applied. 

For this journey, the above definition can be joined with this other 
one: equity is "the spirit of the Gospel in the treatment of the subjective 
particular situations. "4 The justice in the case and the spirit of the Gospel 
do not oppose each other, because justice must be permeated by that 
spirit in order that justice be essentially in the Church, that is to say, ca
nonical or evangelical justice. However, this justice is not a species dis
tinct from human justice, but is only different in kind. It is a type that is 
given from its being attributed and the title of its being owed is not only 
given through nature, but through the divine economy of salvation. 

This being so, the adaptation of the Gospel in canonical justice must 
already be present in the legislative task. In that sense, justice must be 
presumed in the material nature of what has been established in the ca
nonical norms. This is done so that at no moment can equity be confused 
with relativism or forestallment contrary to what has been laid out in the 
norms, as if each norm -which would be in each case foreign to equity
would have to be changed substantially in its application by a reinterpreta
tion in terms of the circumstances. Many times the proper legislator has 
made mention of those individualizing circumstances in order to allay this 
suspicion. However, that does not detract from the necessary exercise of 
prudence in the application of the law. 

In the moment of application, there can also occur epikeia (see com
mentary on c. 19 ), which must not be confused with equity. Epikeia has its 
place in the prudent judgment that must apply the norm to the person sub
ject to it in such a way that, in the forum of his own conscience, he can 
eventually feel himself exempt from the demands of the law in a concrete 
case. 5 Although, in the foundation of both institutions, there is discerned a 
certain parallelism arrived at through the necessity of taking care of cir
cumstances not contemplated in the hypothetical norm, that subjective 
and internal application is not equity. Equity must be present in the act of 
the application (the act of executive authority, of the judge or of a particu
lar person at the time of recognizing the right of another). It must always 
be exercised with that external dimension which is essential to the law. So 

4. E. LABANDEIRA, commentary on c. 1752, in CIC Pamplona. 
5. "Quod est aequitas in auctoritate publica, est epikeia in privatis": E. FERNANDEZ 

REGATILLO, Institutiones Juris Canonici, vol I (Santander 1961), p.86. 
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much is this so that epikeia will never be alleged in a juridical situation of 
the external forum, and on the other hand, equity or the lack of it will be. 

Therefore, beyond what can be considered the vicissitudes of its his
torical concept, 6 equity means treating the individual person of the Chris
tian faithful "evangelically," in conformity with the dignity and liberty that 
belong to him as a child of God. He has assumed the dignity that belongs 
to a title the price of which has already been satisfied. 

In fact, canon law cannot be considered as an organization of the so
cial order, but, disregarding the identifying characteristics of that "soci
ety,"  it preaches that order, namely, the people of God. Those belonging to 
this group are recipients of the economy of salvation, who are called to be 
saved and who voluntarily answer that call. They answer -they welcome 
it, they are "recreated" through it- without being deformed. They are in
corporated into that salvation which is offered to them in the bosom in 
which that salvation has been offered, namely, in the Church, in the com
munity of the redeemed, who have been called to be saved and called to 
salvation. 

Here the connection with the appeal to the salus animarum appears 
as the supreme law of the Church with which the legislator wishes to con
clude the CIC: Salus animarum, suprema semper lex esse debet. 

"The juridical order of the church, her laws and precepts, as the 
rights and duties which flow from it, must be in harmony with the super
natural end. Because, in the mystery of the Church, the law has the char
acter of a sacrament or sign of the supernatural life of the faithful, it 
impresses upon the Church its mark and it promotes the Church. It is cer
tain that not all the juridical norms are given directly to foster the search 
for the supernatural end or in order to have preference for pastoral care, 
but it is necessary for them to be in harmony with the supernatural end of 
men."7 

It should not be necessary to comment any further upon the sense of 
this appeal to the salus animarum, which expresses the necessity of al
ways seeking the conformity, the harmony of the aforesaid law or the law 
applied toward the supernatural end (salus) to which men are called. 
There is a harmony in the sense that, in order that they might truly be the 
law of the Church, the norm and its application cannot avoid being what 
they are: a living canon law, which must be a realization (in some way "of 
a sacrament or sign of the supernatural life of the faithful, which im
presses upon them its mark and fosters it" (in his terris of the salus ani
marum). 

The fact of the matter is that the economy of salvation implies 
bonds, relationships, rights, duties, requirements, and orders on the earth. 
Some of these have the strict specificity of the juridical (they are resolved 

6. Cf. A. VAN HOVE, De legibus ecclesiasticis (Mechelen-Rome 1930), pp. 274-304. 
7. Principles, 3 (italics mine). 
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in terms of right/debt); to that end the law is the executor of the salus an
imarum. Nevertheless, it is so indirectly. That is to say, as a need for strict 
justice the right cannot never have an efficacy directly "sanctifying." It 
does so only indirectly, insofar as it protects, guarantees and claims a 
common good in the bosom of which there may be possible the satisfac
tion of the necessities related with the salus. 

Let us now try to deduce the juridical-canonical potentialities of the 
classic expression embraced in c. 1752 : "The salvation of souls must al
ways be the supreme law of the Church." What does "supreme law" mean? 
Here one is not treating a kind of great constitutional or fundamental 
norm, culmination or apex of the entire canonical ordinance. Instead, the 
law must be understood as the desire, the ultimate aspiration, in the sense 
that any juridical reality (right, norm, structure, institution, etc.), will be 
meant as well as justification in the measure in which it is inspired and 
projected toward the "salvation of souls." 

Can it be said that the salus animarum is the objective of canon 
law? Certainly, on the condition that we come to an agreement about the 
sense of the word "end." One cannot hold on to the sense of the immediate 
objective: that would attribute to canon law a transcendence that does not 
belong to it, and in which therefore it could not keep its own identity. On 
the other hand, it would become a means, strictly inadequate, toward the 
proposed objective. Of course, at certain times the matters of the Code 
have been able to be understood in this way, its consequences have had a 
high cost. The movement against legalism is not always lacking in "rea
sons." The salus animarum is the objective; but it is a mediate end, that 
is to say, an ideal which canon law wants to serve by means of the pursu
ance of the end that is proper to it: the ordinatio ad bonum commune. 

What is the common good? Hervada defines it with clarity: "The com
mon good of the Church is the total of the conditions for the life of the 
People of God, that make it possible so that one can reach with fullness 
and ease the use of the necessary and essential means for salvation and 
for sanctity. He can do this in such a way that there is an attainment of the 
apostolic mission of the faithful and the pastoral mission of the hierarchy. 
All of these ends are to be accomplished according to the paths pointed 
out through the action of the Holy Spirit. "8 

Thus, for canon law, the salus animarum is the supreme and ulti
mate objective. It is that to which the law aspires by means of its proper 
and immediate ends. That supreme objective does not function as the 
"limiting clause," without more-although without doubt it is- but also 
as an informing and ordained principle. The salus animarum acts, in 

8. J. HERVADA, Coloquios propedeuticos de Derecho Canonico (Pamplona 1990), p. 147 
(italics mine). 
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truth, as the extrinsic limit to the law, that is to say, as a metajuridical cri
terion that enters into play -denying or invalidating- when an assumed 
juridical norm or its interpretation are directly opposed ( a juridical norm 
would not be valid, for example, when its content would imply sin or 
would lead to it). However, the salus animarum is also something inher
ent in the proper law. It is a "positive orientation" of the juridical. The 
salus also acts like an internal informing principle, involved juridically. A 
law is canonical, for example, in the measure in which it promotes and 
protects ("not all the juridical norms are given directly in order to pro
mote the search for the supernatural end ... ") that which is necessary - or 
essential or constitutes one of the possible ways- in order to reach the 
salus, and because it does not constitute that if it stands in the way of this 
object. 

Canon law can only be understood from the consideration of the 
Church in the world, and, consequently, from the understanding of its spe
cific end insofar as it is presented as a society (compago visibilis his in 
terris: LG 8). From this perspective, there are presented, in the order of 
the objectives (of the Church), two orders which it is essential to differen
tiate: a) the promotion and protection of the ecclesiastical common good, 
which is where canon law meets its immediate referral; and b) the sanctifi
cation or the salvation of souls. The promotion and protection of the eccle
sial common good only makes sense if it is understood in the order of the 
realization and attainment of the salus animarum. This is so insofar as it 
is a previous and necessary "condition" for that. This comes about in a way 
that does not affect sanctification in recto. Thus, the law, seeking the com
mon welfare -ordinatio ad bonum commune- as a situation in which 
what is given is the possession of the means which lead to sanctity, it re
mains, as it were, in the shadow of the salus, making possible in what is 
proper to it (the matter of justice) which that salus brings to souls. That 
means that the ordering for the salus animarum -this being, as a desire 
ensconced in canon law and delineated with respect to secular law- does 
not deny to law its own nature, or the affirmation of its proper objective, 
which is always inspired andjustified (with rationality) through the objec
tive which transcends it, but which, in its turn, fulfills its reason for being. 

To conceive the finality of the law from the objective of the Church 
(salus animarum in Ecclesia suprema semper lex esse debet) demands 
taking these essentials into consideration. To give to the terms law or ob
jective a similar meaning is not beneficial to the Church, nor is it benefi
cial to the law that would thereby be relegated to a metajuridical level. 
Therefore, the law would be bereft of its nature and the function of the 
Church would become incomprehensible. 

In short, the law has as its immediate objective the common good of 
the people of God, which in its turn makes it possible to enjoy fully and 
easily -by means of the right disposition of the behaviors and dynamism 
of social life- the necessary and desirable means for salvation and for 
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sanctity. The result is that the immediate objective of law must be that it is 
informed, always through the salus animarum, the ultimate application 
for the reasonableness of the canonical norms, the supreme ordering, su
prema lex, 9 according to the classic expression with which the CIC, in its 
final incidental clause wishes to honor and fulfill -beyond the canon 
which contains it- the entire sense of canon law. 

9. Cf. J. HERVADA, El Ordenamiento can6nico, I, Aspectos centrales de la construcci6n 
del concepto (Pamplona 1966), pp. 186-233. 
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1 - Apostolic Constitution 
Divinus perfectionis Magister1 

25 JANUARY 1983 
(AAS 75 [ 1983] 349-355; GLD 10 [1982-1983] 267-273) 

JOHN PAUL, BISHOP 

SERVANT OF THE SERVANTS OF GOD FOR 

AN EVERLASTING MEMORIAL 

DIVINUS PERFECTIONIS 
MAGISTER et exemplar Chris
tus Iesus, qui una cum Patre et 
Spiritu Sancto "unus sanctus" 
celebratur, Ecclesiam tamquam 
sponsam dilexit atque seipsum 
pro ea tradidit, ut illam sanctifi
caret sibique ipse gloriosam ex
hiberet. Prrecepto igitur dato 
omnibus discipulis suis, ut per
fectionem Patris imitarentur, in 
omnes Spiritum Sanctum mittit, 
qui eos intus moveat, ut Deum 
diligant ex toto corde, utque 
invicem sese diligant, quemad
modum ille eos dilexit. Christi 
asseclre - uti per Concilium Va
ticanum II monemur - non se
cundum opera sua, sed secun
dum propositum et gratiam Eius 
vocati atque in Iesu Domino ius
tificati, in fidei baptismate vere 
filii Dei et consortes divinre na
turre, ideoque reapse sancti ef
fecti sunt (Const. dogm. Lumen 
gentium, n. 40). 

Inter hos quovis tempore 
plures Deus eligit, qui Christi 
exemplum proximius secuti, 
sanguinis effusione aut heroico 
virtutum exercitio prreclarum 
Regni crelorum prrebeant testi
monium. 

Introduction 

Jesus Christ, the divine master and 
model of perfection, who, together with 
the Father and the Holy Spirit, is cele
brated as "the Holy One," has loved the 
Church as a spouse and gave himself for 
her so that he might sanctify her and 
might show her to himself as glorious. 
Therefore, after having given to all of his 
followers the precept to imitate the per
fection of the Father, he sends the Holy 
Spirit upon all to stir them from within to 
love God with all their heart and to love 
one another as he has loved them. As we 
are reminded by Vatican II, the followers 
of Christ are called, not according to their 
works, but according to his purpose and 
grace. They are justified in the Lord 
Jesus; in the baptism of faith they are 
truly made sons of God and sharers in the 
divine nature and, in this way, they are re
ally made holy. 2 

Among these persons God, at one time 
or another, chooses some who, following 
the example of Christ more closely, ren
der outstanding witness of the kingdom 
of heaven by the pouring out of their 
blood or by the heroic practice of virtues. 

1. Translation by the Editors of Canon Law Digest, reprinted here with minor variations 
(Editors' note). 

2. LG 40. 
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Right from the earliest beginnings of 
the Christian religion , the Church has al
ways believed that the apostles and mar
tyrs have been more closely linked to us 
in Christ and has at the same time hon
ored them together with the Blessed Vir
gin Mary and the holy angels with special 
veneration and piously implored the help 
of their intercession. Soon, added to their 
number were others also who imitated 
the virginity and purity of Christ more ex
actly and, finally, still others whose out
standing practice of Christian virtue and 
God-given gifts commended them to the 
pious devotion of and imitation by the 
faithful. 

When we contemplate the life of those 
who have followed Christ faithfully, we 
are inspired by a new kind of motivation 
to seek after the future City and we are 
taught in the safest manner the path wher
eby, amid the vicissitudes of the world, we 
can arrive, each according to his or her 
own state of life and condition , at perfect 
union with Christ, that is, holiness. To be 
sure, having so great a cloud of witnesses 
around us, through whom God is made 
present to us and addresses us, we are 
very strongly attracted to seek after his 
kingdom in heaven.3 

Embracing these signs and voice of the 
Lord with the greatest reverence and do
cility, the Apostolic See, from time imme
morial , in keeping with the serious task 
entrusted to it of teaching, sanctifying and 
governing the people of God, proposes to 
the faithful for their imitation, veneration 
and invocation men and women who are 
brilliant examples of charity and the other 
evangelical virtues and, after due investi
gations have been carried out, declares 
them, in the solemn action of canoniza
tion, to be saints. 

3. Cf. ibid. 50. 

4 

Ecclesia autem, qure inde a 
primrevis christianre religionis 
temporibus Apostolus et Marty
res in Christo arctius nobis co
niunctos esse semper credidit, 
eos simul cum beata Virgine 
Maria et sanctis Angelis peculia
ri veneratione prosecuta est, eo
rumque intercessionis auxilium 
pie imploravit. Quibus mox ad
numerati sunt alii quoque qui 
Christi virginitatem et pauperta
tem pressius erant imitati, et 
tandem ceteri quos prreclarum 
virtutum christianarum exerci
tium ac divina charismata pire 
fidelium devotioni et imitationi 
commendabant. 

Dum illorum vitam conspici
mus, qui Christum fideliter sunt 
secuti, nova quadam ratione ad 
futuram Civitatem inquirendam 
incitamur et tutissime viam 
edocemur qua, inter mundanas 
varietates, secundum statum 
condicionemque unicuique pro
piam, ad perfectam cum Christo 
coniunctionem seu sanctitatem 
pervenire possumus. Nimirum 
tantam habentes impositam nu
bem testium, per quos Deus no
bis fit prresens nosque alloqui
tur, ad Regnumsuum in crelis 
adipiscendum magna virtute at
trahimur (Cf. ibid., n. 50). 

Qure signa et vocem Domini 
sui maxima cum reverentia et 
docilitate suscipiens, Sedes 
Apostolica, ab immemorabili
bus temporibus, pro gravi mu
nere sibi concredito docendi, 
sanctificandi atque regendi Po
pulum Dei, fidelium imitationi, 
venerationi et invocationi pro
ponit viros et mulieres caritatis 
aliarumque evangelicarum vir
tutum fulgore prrestantes, eos
que, post debitas pervestigatio
nes peractas, in sollemni cano
nizationis actu Sanctos vel San
etas esse declarat. 
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Causarum canonizationis 
instructio, quam Prredecessor 
Noster Xystus V Congregationi 
Sacrorum Rituum ab ipso condi
tre concredidit (Const. Apost. 
Immensa ceterni Dei, diei 22 ia
nuarii 1588. Cfr. Bullarium Ro
manum, Ed. Taurinensis, t. VIII, 
pp. 985-999), decursu tempo
rum novis semper aucta fuit nor
mis, prresertim Urbani VIII ope
ra (Litt. Apost. Ccelestis Hieru
salem cives, diei 5 iulii 1634; 
Urbani VIII P. O.M. Decreta ser
vanda in canonizatione et bea
tif ica tione Sanctorum, diei 
12 martii 1642), quas Prosper 
Lambertini (postea Benedictus 
XIV), experientias quoque tran
sacti temporis colligens, posteris 
tradidit in opere quod De Servo
rum Dei beatificatione et de 
Beatorum canonizatione inscri
bitur, quodque regula exstitit par 
duo fere srecula apud Sacram Ri
tuum Congregationem. Huius
modi normre tandem substantia
liter receptre fuerunt in Codicem 
Juris Canonici, anno 1917 pu
blici iuris factum. 

Cum vero maxime auctus 
historicarum disciplinarum pro
gressus nostris temporibus ne
cessitatem ostendisset aptiore 
laboris instrumento competen
tem Congregationem ditandi, ut 
postulatis artis criticre melius 
responderet, Decessor Noster 
f.r. Pius XI Apostolicis Litteris 
Gi . . .  da qualche tempo motu 
proprio die 6 mensis februarii 
anno 1930 editis, "Sectionem 
historicam" apud Sacram Ri
tuum Congregationem instituit, 
eique studium causarum "histo
ricarum" concredit (AAS 22 
[1930] 87-88). Die autem 4 ianua
rii anno 1939 idem Pontifex Nor
mas servandas in construendis 

The Causarum canonizationis instru
ctio, which Our predecessor, Sixtus V, en
trusted to the Sacred Congregation of 
Rites which he himself established,4 in the 
course of time has always been enlarged 
with new norms, especially by the work of 
Urban VIII, 5 which Prosper Lambertini 
(later: Benedict XIV), while also collecting 
the experiences of times past, handed on 
to posterity in his work entitled, De ser
vorum Dei beatificatione et de beatorum 
canonizatione. This work remained the 
rule at the Sacred Congregation of Rites 
for almost two centuries. These norms, fi
nally, were, in substance, incorporated 
into the Code of Canon Law which was 
published in 1917. 

However, since the advance of the his
tori cal sciences has very greatly in
creased in our time, it shows the need of 
providing the competent Congregation 
with a more fitting instrument of research 
so that it may better respond to the de
mands of critical art. As a result, Our pre
decessor of happy memory, Pius XI, in his 
apostolic letter, Gi ... da qualche tempo, 
issued motu proprio on 6 February 1930, 
set up the "historical section" within the 
Sacred Congregation of Rites and en
trusted to it the study of the "historical" 
causes.6 However, on 4 January 1939, the 
same Pontiff ordered the publication of 

4. Ap. Const. Immensa wterni Dei, 22-01-1588, Bullarium romanum, t. VIII, Augustre 
Taurinorum, apud S. Franco et H. Dalmazzo, 1863, pp. 985-999. 

5. Ap. Letter Cwlestis Hierusalem cives, 05-07-1634, Bullarium romanum, vol. XIV, 
Augustre Taurinorum, A. Vecco, 1868, pp. 436-440; Urbani VIII P. O.M. Decreta servanda in 
canonizatione et beatificatione sanctorum, Romre, Ex Typ. Rev. Cam. Apost., 1642. 

6. AAS 22 (1930) 87-88; GLD 1 (1917-1933) 166-167. 
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Normas servandas in construendis pro
cessibus ordinariis super causis histor
icis , 7 whereby he really rendered the 
"apostolic" process unnecessary, so that, 
from that time on, in "historical" causes 
only one process was carried out with or
dinary authority. 

Again , Paul VI, in his apostolic letter, 
Sanctitas clarior, issued motu proprio 
on 19 March 1969,8 set down that even in 
more recent causes there should be only 
one cognitional process, that is, for col
lecting proofs, which the bishop was to 
draw up but with prior authorization of 
the Holy See.9 The same Pontiff, by his 
apostolic constitution , Sacra Ri tuum 
Congregatio, 10 on 8 May 1969, in place of 
the Sacred Congregation of Rites, estab
lished two new departments ,  one of 
which was entrusted with the regulation 
of divine worship and the other with the 
handling of causes of saints. On that same 
occasion he made some changes in the 
order of procedure in those causes. 

Finally, following the most recent ex
periences, it seems to Us very opportune 
to revise further the mode and the met
hod of drawing up causes and so to regu
late the very Congregation for the Causes 
of Saints that We may meet the needs of 
scholars as well as the wishes of Our 
brothers in the episcopacy who, time and 
again, have asked for expeditiousness in 
the method as such but with maintenance 
of the solidity of investigation in a busi
ness of such great gravity. In the light of 
the teaching on collegiality proposed by 
Vatican Council II, We are of a mind also 
that it is very appropriate that the bishops 

7. AAS 31 (1939) 174-175; GLD 2 (1933-1942) 557-559. 

processibus ordinariis super 
causis historicis (AAS 3l [1939] 
174-175) edi iussit, quibus pro
cessum "apostolicum" reapse 
supervacaneum reddidit, ita ut 
in causis "historicis" exinde uni
cus processus auctoritate ordi
naria factus sit. 

Paulus VI  autem, Litteris 
Apostolicis Sanctitas clarior 
motu proprio die 19 martii anno 
1969 editis (AAS 61 [1969] 149-
153), statuit, ut etiam in causis 
recentioribus unicus fieret pro
cessus cognitionalis seu ad colli
gendas probationes, quern Epis
c op us instruit prrevia tamen 
venia Sanctre Sedis (ibid., nn. 3-
4). Idem Pontifex, Constitutione 
Apostolica Sacra Rituum Con
gregatio (AAS 61 [1969] 297-305) 
diei 8 maii 1969, loco Sacrre Ri
tuum Congregationis duo nova 
constituit Dicasteria, quorum 
uni munus concredidit Cultum 
divinum ordinandi, alteri vero 
causas sanctorum tractandi; ea
dem data occasione ordinem in 
iisdem procedendi aliquantum 
immutavit. 

Post novissimas experienti
as, denique, Nobis peropportu
num visum est instructionis 
causarum viam ac rationem ul
terius recognoscere ipsamque 
Congregationem pro Causis 
Sanctorum ita ordinare, ut et 
doctorum exigentiis obviam fie
remus, et desideriis Fratrum 
Nostrorum in episcopatu, qui 
pluries flagitaverunt ipsius ra
tionis agilitatem, servata tamen 
soliditate investigationum in ne
gotio tantre gravitatis. Putamus 
etiam, prrelucente doctrina de 
collegialitate a Concilio Vaticano 
II proposita, valde convenire ut 
ipsi Episcopi magis Apostolicres 

8. AAS 61 (1969), 149-153; GLD 7 (1968-1972) 1015-1019. 
9. Nos. 3-4, AAS 61 (1969) 151; GLD 7 (1968-1972) 1017. 

10. AAS 61 (1969), 297-305; GLD 7 (1968-1972) 238-245. 
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Sedi socientur in causis sanc
torum pertractandis. 

In posterum, igitur, abroga
tis ad rem quod attinet omnibus 
legibus cuiusvis generis, has 
qme sequuntur statuimus nor
mas servandas. 

themselves should be more closely asso
ciated with the Apostolic See in the pro
cessing of causes of saints. 

For the future, therefore, We abrogate 
in this regard all laws of whatever kind 
and We establish the following norms 
which must be observed. 

I 
The Investigations to Be Made by Bishops 

1 - Episcopis dicecesanis 
vel Hierarchis ceterisque in iure 
requiparatis, intra fines sure iu
risdictionis, sive ex officio, sive 
ad instantiam singulorum fide
lium vel legitimorum ccetuum 
eorumque procuratorum, ius 
competit inquirendi circa vitam, 
virtutes vel martyrium ac fa
mam sanctitatis vel martyrii, as
serta miracula, necnon, si casus 
ferat, antiquum cultum Servi 
Dei, cuius canonizatio petitur. 

2 - In huiusmodi inquisitio
nibus Episcopus iuxta peculia
res Normas a Sacra Congrega
tione pro Causis Sanctorum 
edendas procedat, hoc quidem 
ordine: 

1 ° A postulatore causre, legi
time ab actore nominato, accu
ratam informationem de Servi 
Dei vita exquirat, simulque ab 
eo edoceatur de rationibus qure 
causre canonizationis promo
vendre favere videantur. 

2° Si Servus Dei scripta a se 
exarata publice edidit, Episco
pus curet ut eadem a censori
bus theologis examinentur. 

3° Si nihil contra fidem bo
nosque mores in iisdem scriptis 
repertum fuerit, tune Episco
pus alia scrip ta inedita ( epistu
las, diaria, etc.) necnon omnia 

1 - Diocesan bishops or hierarchs and 
others equated with them in the law, 
within the limits of their jurisdiction, have 
the right, either in virtue of their office, or 
at the motion of individual members of the 
faithful, or of legally recognized groups 
and their procurators, to investigate the 
life, virtues or martyrdom, and the reputa
tion for holiness or martyrdom, the alleged 
miracles, as well as, if the case so war
rants, the age-long public cult to the Ser
vant of God whose canonization is being 
sought. 

2 - In investigations of this kind, the 
bishop should proceed in accordance 
with the special norms to be published by 
the Sacred Congregation for Causes of 
Saints and, indeed, in this sequence: 

1 ° He should seek from the postulator 
of the cause, after he has been lawfully 
appointed by the plaintiff, accurate infor
mation about the life of the Servant of 
God and, at the same time, he should be 
instructed by the postulator about the 
reasons which seem to favor promotion 
of the cause of canonization. 

2° If the Servant of God has published 
writings of his own composition, the 
bishop should take care that they be ex
amined by theologian-censors. 

3° If nothings shall have been found 
contrary to faith or morals in those writ
ings, then the bishop should order that 
other writings, unpublished (letters, 

7 
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diaries, etc . ) ,  as well as all documents 
which in any way pertain to the cause, be 
diligently examined by persons qualified 
for this work; after they have faithfully 
discharged their assignment, they should 
draw up a report of the examinations car
ried out. 

4 ° If, from what has been done so far, 
the bishop prudently judges that the mat
ter can proceed to further steps, he should 
see to it that the witnesses brought in by 
the postulator, and others summoned in 
virtue of his office, be duly examined. 

On the other hand, if examination of 
witnesses is urgent lest proofs be lost, they 
must be questioned even though the exam
ination of documents has not yet been 
completed. 

5° Investigation of alleged miracles 
must be carried out separately from the 
investigation regarding virtues or martyr
dom. 

6° When the investigations have been 
completed, a certified copy of all the acts 
in duplicate is to be sent to the Sacred 
Congregation together with a copy of the 
books of the Servant of God which were 
examined by the theologian-censors and 
their judgement on them. 

Furthermore ,  the bishop should  
append a declaration regarding the obser
vance of the decrees of Urban VIII regard
ing lack of public cult. 

II 

documenta, quoquo modo cau
sam respicientia, perquiri iu
beat a personis ad hoc idoneis 
qure, postquam munus suum fi
deliter expleverint, relationem 
de perquisitionibus factis com
ponant. 

4 ° Si ex hucusque factis Epi
scopus prudenter iudicaverit ad 
ulteriora procedi posse, curet ut 
testes a postulatore inducti alii
que ex officio vocandi rite exa
minentur. 

Si vero urgeat examen tes
tium ne pereant probationes, 
ipsi interrogandi sunt etiam 
nondum completa perquisitione 
documentorum. 

5° Inquisitio de assertis mira
culis ab inquisitione de virtuti
bus vel de martyrio separatim 
fiat. 

6° Inquisitionibus peractis, 
transumptum omnium actorum 
in duplici exemplari ad Sacram 
Congregationem mittatur, una 
cum exemplari librorum Servi 
Dei a censoribus theologis exa
minatorum eorumque iudicio. 

Episcopus prreterea adiun
gat declarationem de observan
tia decretorum Urbani VIII su
per non cultu. 

The Sacred Congregation 
for Causes of Saints 

3 - The Sacred Congregation for 
Causes of Saints is presided over by a car
dinal prefect with the assistance of a sec
retary. Its task is to treat those matters 
which pertain to the canonization of Ser
vants of God and doing this by being of 
assistance to the bishops in instructing 
causes by advice and by instructions and 
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3 - Sacrre Congregationis 
pro Causis Sanctorum, cui prre
est Cardinalis Prrefectus, adiu
vante Secretario, munus est, ut 
ea agat qure ad canonizationem 
Servorum Dei pertinent, et qui
d em tum Episcopis in causis 
instruendis consilio atque ins
tructionibus assistendo, tum 
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causis funditus studendo, tum 
denique vota ferendo. 

Ad eamdem Congregatio
nem spectat decernere de iis 
omnibus qure ad authenticita
tem et conservationem reliquia
rum referuntur. 

4 - Secretarii officium est: 
1 ° relationes cum externis, 

prresertim cum Episcopis qui 
causas instruunt, curare; 

2 ° discussiones de merito 
causre participare, votum feren
d o in congregatione Patrum 
Cardinalium et Episcoporum; 

3° relationem, Summo Ponti
fici tradendam, de votis Cardina
lium et Episcoporum conficere. 

5 - In munere suo adim
plendo Secretarius adiuvatur a 
Subse cretario, cui competit 
prresertim videre utrum legis 
prrescripta in causarum instruc
tione adimpleta fuerint, necnon 
a congruo numero 0fficialium 
minorum. 

6 - Pro studio causarum 
apud Sacram Congregationem 
adest Collegium Relatorum, cui 
prreest Relator generalis. 

7 - Singulorum Relatorum 
est: 

1 ° una cum externis coope
ratoribus causis sibi commissis 
studere atque Positiones super 
virtutibus vel super martyrio pa
rare; 

2° enodationes historicas, si 
qure a Consultoribus requisitre 
fuerint, scriptis exarare; 

3° Congressui theologorum 
tamquam expertos adesse, sine 
tamen voto. 

8 -Inter Relatores unus ade
rit specialiter deputatus pro elu
cubratione Positionum super mi
raculis, qui intererit Ccetui medi
corum et Congressui theologo
rum. 

by in-depth study of the causes, and, fi
nally, by giving its opinions. 

It belongs to the same Congregation to 
issue decisions on all matters which ref er 
to the authenticity and conservation of 
relics. 

4 - The duty of the secretary is: 
1 ° to foster relations with outsiders, 

especially with bishops, who instruct the 
causes; 

2° to take part in the discussions on 
the merits of the cause by giving his opin
ion in the assembly of the cardinals and 
bishops; 

3° to draw up the report which is to be 
handed over to the Supreme Pontiff, re
garding the opinions of the cardinals and 
the bishops. 

5 - In the discharge of his assignment 
the secretary is assisted by an undersec
retary to whom it belongs in a special way 
to see, together with an appropriate num
ber of minor officials, whether the pre
scriptions of the law in the instruction of 
causes have been fulfilled. 

6 - For the study of causes within the 
Sacred Congregation there is a College of 
Reporters presided over by a reporter ge
neral. 

7 - It is the task of the individual re
porters: 

1 ° together with outside cooperators, 
to study the causes committed to him and 
to prepare position statements regarding 
the virtues or the martyrdom; 

2° to draw up in writing historical sket
ches if such have been requested by the 
consultors; 

3° to be present at the assembly of the
ologians as an expert but without a right 
to vote. 

8 - One of the reporters should be spe
cially deputed for the composition of posi
tion statements regarding miracles and he 
shall attend the meeting of doctors and 
the assembly of theologians. 

9 
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9 - The reporter general presides at 
the meeting of the history consultors and 
is assisted by some study assistants. 

10 - Within the Sacred Congregation, 
one person is designated as promoter of 
the faith, that is, prelate theologian. His 
duties are: 

1 ° to preside over the assembly of theo
logians, in which he casts a vote; 

2° to prepare the report about the as
sembly itself; 

3° to attend the session of the cardi
nals and the bishops as an expert but 
without right to vote. 

For one or other cause, if there should 
be need, the cardinal prefect can appoint 
a promoter of the faith for the case. 

11 - Consultors, summoned from vari
ous regions, are to be present when the 
causes of saints are treated. Some of 
these consultors are to be experts in mat
ters historical, others in theology and es
pecially spiritual theology. 

12 - For the examination of health 
cures which are proposed as miracles, 
there should be within the Sacred Congre
gation a group of medical experts. 

III 

9 - Relator generalis, qui 
prresidet Ccetui Consultorum 
historicorum, adiuvatur a non
nullis Adiutoribus a studiis. 

10 - Apud Sacram Congre
gationem unus adest Promotor 
fidei seu Prrelatus theologus, 
cuius est: 

1 ° Congressui theologorum 
prresse, in quo votum fert; 

2° relationem de ipso Con
gressu parare; 

3 ° congregationi Patrum 
Cardinalium et Episcoporum 
tamquam expertum adesse, sine 
tamen voto. 

Pro una aliave causa, si opus 
fuerit, a Cardinali Prrefecto no
minari poterit Promotor fidei ad 
casum. 

11 - Causis sanctorum trac
tandis prresto sunt Consultores 
ex diversis regionibus acciti alii 
in re historica alii in theologia 
prresertim spirituali periti. 

12 - Pro examine, sanatio
num, qure tamquam miracula 
proponuntur, habetur apud Sa
cram Congregationem ccetus in 
arte medica peritorum. 

Mode of Procedure Within the Sacred Congregation 

13 - When the bishop has sen t to 
Rome all the acts and documents perti
nent to a cause, the Sacred Congregation 
for Causes of Saints proceeds in this man
ner: 

1 ° Before everything else, the underse
cretary thoroughly examines whether, in 
the investigations conducted by the bis
hop, everything set down in the law has 
been observed and he will make a report 
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13 - Cum omnia acta et do
cumenta causam respicientia 
Episcopus Romam miserit, in 
Sacra Congregatione pro Causis 
Sanctorum hoc modo proceda
tur: 

1 ° Ante omnia Subsecreta
rius scrutatur utrum in inquisi
tionibus ab Episcopo factis om
nia legis statuta servata sint, et 
de exitu examinis in Congressu 
ordinario referet. 
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2° Si Congressus iudicaverit 
causarn instructam fuisse ad le
gis normas, statuet cuinam ex 
Relatoribus committenda sit; 
Relator vero una cum coopera
tore externo Positionem super 
virtutibus vel super martyrio 
conficiet iuxta regulas artis cri
ticre in hagiographia servandas. 

3° In causis antiquis et in iis 
recentioribus, quarum peculia
ris indoles de iudicio Relatoris 
generalis id postulaverit, edita 
Positio examini subicienda erit 
Consultorum in re speciatim pe
ritorum, ut de eius valore scien
tifico necnon sufficientia ad ef
f e c tum de quo agitur votum 
ferant. 

In singulis casibus Sacra 
Congregatio potest Positionem 
etiam aliis viris doctis, in Con
sultorum numerum non relatis, 
examinandarn tradere. 

4° Positio (una cum votis 
scriptis Consultorum historico
rum necnon novis enodationi
bus Relatoris, si qure necessa
rire sint) tradetur Consultoribus 
theologis, qui de merito causre 
votum ferent; quorum est, una 
cum Promotore fidei, causre ita 
studere, ut, antequam ad discus
sionem in Congressu peculiari 
deveniatur, qurestiones theolo
gicre controversre, si qure sint, 
funditus examinentur. 

5° Vota definitiva Consulto
rum theologorum, una cum con
clusionibus a Promotore fidei 
exaratis, Cardinalibus atque 
Episcopis iudicaturis tradentur. 

on the results of his examination in the 
ordinary assembly. 

2 ° If the assembly j udges that the 
cause has been instructed according 
to the norms of law, it shall determine 
to which one of the reporters the cause is 
to be committed. Then the reporter, to
gether with an outsider as cooperator, 
will draw up a position statement regard
ing the virtues or the martyrdom accord
ing to the rules of critical standards to be 
observed in hagiography. 

3° Both in age-old causes and in those 
of more recent times in which, in the 
judgement of the reporter general, the 
special nature so demands, the issued po
sition statement is to be subjected to the 
examination of consultors who are espe
cially expert in the matter so that they 
may express their opinion regarding its 
scientific value as well as its sufficiency 
for the effect at issue . 

In individual causes the Sacred Con
gregation can turn over the position state
ment for examination also to  other 
learned men who are not included among 
the number of consultors. 

4° The position statement (together 
with the written opinions of the history 
consultors as well as new explanations by 
the reporter, if any are necessary) shall be 
handed over to the theologian-consultors 
who will give their opinion on the merits 
of the cause . It is their responsibility, to
gether with the promoter of the faith, to 
so study the cause that before it comes up 
for discussion in a special assembly, the 
controverted theological questions, if any, 
may be examined in depth. 

5° The definitive opinions of the theo
logian-consultors together with the con
clusions drawn up by the promoter of the 
faith will be given to the cardinals and 
bishops who will adjudge the cause. 

11  
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14 - With regard to the alleged mira
cles, the Congregation takes cognizance 
in the following manner: 

1 ° A reporter, deputed for this purpose, 
prepares a position statement regarding 
the alleged miracles. They are then 
weighed in a session of experts (if there 
is question of cures, in a session of doc
tors) whose opinions and conclusions are 
set forth in an accurate report. 

2° Next, the miracles must be discus
sed in a special assembly of theologians 
and, finally, in an assembly of cardinals 
and bishops. 

15 - The decisions of the cardinals 
and bishops are reported to the Supreme 
Pontiff who alone has the right to decide 
that public ecclesiastical cult is to be ren
dered to the Servants of God. 

16 - In the individual causes of canon
ization whose process is presently in 
progress within the Sacred Congrega
tion, the Sacred Congregation itself, by a 
special decree, shall establish the mode 
of further procedure but with the intent 
of this new law observed. 

17 - What We have prescribed by this 
constitution of Ours, begins to have effect 
from this very date. 

These statutes and prescriptions of 
Ours We wish to be and continue to be, 
now and for the future, firm and effective, 
notwithstanding, insofar as need be, ap
ostolic constitutions and regulations is
sued by Our predecessors and also other 
prescriptions worthy of special mention 
and derogation. 

Given at Rome, at St. Peter's, the 25th 
day of the month of January in the year 
1983, the fifth of Our Pontificate. 

JOHN PAUL II 

NORMS TO BE OBSERVED BY 
BISHOPS WHEN MAKING 
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14 - De assertis miraculis 
Congregatio cognoscit sequenti 
ratione: 

1 ° Asserta miracula, super 
quibus a Relatore ad hoc depu
tato paratur Positio, expendun
tur in ccetu peritorum (si de sa
nationibus agitur, in ccetu medi
corum), quorum vota et conclu
si ones in accurata relatione 
exponuntur. 

2° Deinde miracula discu
tienda sunt in peculiari Con
gressu theologorum, ac denique 
in congregatione Patrum Cardi
nalium et Episcoporurn. 

15 - Sententire Patrum Car
dinaliurn et Episcoporum refe
runtur ad Sumrnum Pontificern, 
cui uni cornpetit ius decernendi 
cultum publicum ecclesiasti
cum Servis Dei prrestandum. 

16 - In singulis canonizatio
nis causis, quarurn iudicium in 
prresens apud Sacran1 Congre
gationem pendeat, Sacra ipsa 
Congregatio peculiari decreto 
statuet modum ad ulteriora pro
cedendi, servata tamen mente 
huius novre legis. 

17 - Qure Constitutione hac 
Nostra prrescripsirnus ab hoc 
ipso die vigere incipiunt. 

N ostra hrec autem statuta et 
prrescripta nunc et in posterum 
firma et efficacia esse et fore 
volurnus, non obstantibus, qua
tenus opus est, Constitutioni
bus et Ordinationibus Apostoli
cis a Decessoribus Nostris edi
tis, ceterisque prrescriptionibus 
etiarn peculiari mentione et de
rogatione dignis. 

Datum Rornre , apud Sanc
tum Petrurn, die XXV mensis Ia
nuarii, anno MCMLXXXIII, Pon
tificatus Nastri quinto. 

IOANNES PAULUS PP. II 



INVESTIGATIONS IN CAUSES OF SAINTS11 

Cum in Constitutione apos
tolica Divinus perfectionis Ma
gister diei 25 ianuarii anni 1983 
statutus sit ordo procedendi in 
inquisitionibus qure in poste
rum ab Episcopis faciendre sunt 
in causis sanctorum, itemque 
Sacrre huic Congregationi mu
nus concreditum sit peculiares 
ad hoc Normas edendi, eadem 
Sacra Congregatio sequentes 
confecit normas, quas Summus 
Pontifex a Plenario Ccetu Pa
trum prrefatre Congregationi 
prrepositorum, diebus 22 et 23 
mensis iunii anno 1981 habito, 
examinari voluit et, auditis quo
que omnibus Patribus Dicasterii 
Romanre Curire prrepositis, ra
tas habuit et promulgari iussit. 

1 - a) Causam canonizatio
nis actor promovet; quo munere 
quilibet e populo Dei aut christi
fidelium ccetus ab ecclesiastica 
auctoritate admissus, fungi po
test. 

b) Actor causam agit per 
postulatorem legitime constitu
tum. 

2 - a) Postulator constitui
tur ab actore per procurationis 
mandatum ad normam iuris re
dactum, probante Episcopo. 

b) Dum causa apud Sac ram 
Congregationem tractatur, pos
tulator, dummodo ab ipsa Con
gregatione sit approbatus, in 
Urbe fixam sedem habere de
bet. 

Since the apostolic constitution, Divi
nus perfectionis Magister, issued on the 
25th of January, 1983, established the order 
of procedure in investigations which, in the 
future, are to be made by bishops in cau
ses of saints, and since, likewise, this Sa
cred Congregations was given the task of 
issuing special norms in this regard, the 
said Sacred Congregation has drawn up 
the following norms which the Supreme 
Pontiff wished to be examined by the ple
nary assembly of the Fathers in charge of 
the aforesaid Congregation, held on the 
22nd and 23rd of June, 1981, and after all 
the heads of the Dicasteries of the Roman 
Curia had also been heard, he ratified 
them and ordered that they be published. 

1 - a) The plaintiff promotes the cause 
of canonization; any one of the People of 
God or any group of the faithful who have 
been admitted by ecclesiastical authority, 
can discharge this function. 

b) the Plaintiff pushes the cause through 
a postulator who has been set up according 
to law. 

2 - a) The postulator is established by 
the plaintiff by means of a mandate of ad
ministration drawn up according to law 
and approved by the bishop. 

b) while a cause is being handled by 
the Sacred Congregation, the postulator, 
provided that he has been approved by 
the Congregation itself, should have a 
fixed residence in Rome. 

11. AAS 75 [ 1983] 396-403. Translation by the Editors of Canon Law Digest (GLD 10 [ 1982-
1983] 273-281), reprinted here with minor variations (Editors'note). 
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3 - a) The office of postulator can be 
discharged by priests, by members of in
stitutes of consecrated life, and by lay 
persons, all of whom should be experts in 
matters theological, canonical and histor
ical as well as acquainted with the prac
tice of the Sacred Congregations. 

b) A special duty of the postulator is to 
carry out the investigations regarding the 
life of the Servant of God under investiga
tion in order to determine his/her reputa
tion for holiness and the importance of 
the cause for the Church, and to make a 
report on these matters to the bishop. 

c) Committed also to the postulator is 
the task of administering, according to the 
norms given out by the Sacred Congrega
tion, the goods offered for the cause. 

4 - To the postulator belongs the right 
to substitute for himself, by a lawful man
date and with the consent of the plaintiffs, 
others who are called vice-postulators. 

5 - a) In the instruction of causes of 
canonization the competent bishop is he 
in whose territory the Servant of God pas
sed his/her last day, unless special cir
cumstances, approved by the Sacred Con
gregation, recommend otherwise. 

b) If there is question about an alleged 
miracle, the competent bishop is he in 
whose territory it took place. 

6 - a) The bishop can instruct a cause 
either personally or through his delegate 
who is to be a priest truly expert in theol
ogy, canon law and also history if there is 
question of age-old causes. 

b) The priest who is chosen to be pro
moter of justice must possess the same 
qualifications. 

c) All officials who have part in a cause 
must take an oath to discharge their func
tion faithfully and must observe secrecy. 
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3 - a) Munere postulatoris 
fungi possunt sacerdotes, mem
bra Institutorum vitre consecra
tre et laici, qui omnes oportet 
sint periti in re theologica, ca
nonica et historica, necnon in 
praxi 8acrre Congregationis ver
sati. 

b) Postulatoris imprimis est 
peragere investigationes circa 
vitam servi Dei de quo agitur, ad 
eius famam sanctitatis et causre 
momentum ecclesiale dignos
cenda, de eisque Episcopo re
ferre. 

c) Postulatori committitur 
etiam munus bona pro causa 
oblata administrandi iuxta nor
mas a Sacra Congregatione tra
ditas . 

4 - Postulatori ius competit 
substituendi sibi, per legitimum 
mandatum ac de consensu acto
rum , alias qui vice-postulatores 
dicuntur. 

5 - a) In causis canonizatio
nis instruendis Episcopus com
petens ille est in cuius territorio 
Servus De i supremum diem 
obii, nisi peculiaria adiuncta, a 
Sacra Congregatione probata, 
aliud suadeant . 

b) Si de asserto miraculo agi
tur, competens est Episcopus in 
cuius territorio factum evenit. 

6 - a) Episcopus causam 
instruere valet sive per se sive 
per suum delegatum , qui sit sa
cerdos in re theologica, canoni
ca et historica quoque, si de 
causis antiquis agatur, vere pe
ritus. 

b) lisdem qualitatibus polle
re debet sacerdos qui in promo
torem institire eligitur. 

c) Omnes official es partem 
in causa habentes debent iura
men tum de munere fideliter 
adimplendo prrestare, et secre
to tenentur. 
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7 - Causa potest esse recen
tior aut antiqua; recentior dici
tur, si martyrium vel virtutes 
Servi Dei per orales depositio
nes testium de visu probari pos
sunt; antiqua vero, cum proba
tiones de martyrio vel virtutibus 
dumtaxat ex fontibus scriptis 
erui possunt. 

8 - Quicumque causam ca
nonizationis inchoare intendit, 
per postulatorem Episcopo 
competenti supplicem libellum 
exhibeat, quo causre instructio 
petatur. 

9 - a) In causis recentiori
bus, libellus exhiberi debet non 
ante quintum annum a morte 
Servi Dei. 

b) Si vero exhibetur post an
num tricesimum, Episcopus ad 
ulteriora procedere nequit nisi, 
inquisitione peracta, sibi per
suasum habuerit nullam in casu 
adfuisse fraudem vel dolum ex 
parte actorum in protracta in
choatione causre. 

10  - Postulator una cum 
supplici libello exhibere debet: 

1 ° in causis tam recentiori
bus quam antiquis, biographiam 
alicuius historici momenti de 
Servo Dei, si extat, vel, ea defi
ciente, accuratam relationem 
chronologice digestam de vita 
et gestis ipsius Servi Dei, de 
eius virtutibus vel martyrio, de 
sanctitatis et signorum fama, 
non omissis ii qure ipsi causre 
contraria vel minus favorabilia 
videntur; 

2° omnia scripta edita Servi 
Dei in authentico exemplari; 

3° in causis recentioribus 
tantum, elenchum personarum 
qure ad eruendam veritatem cir
ca virtutes vel martyrium Servi 
Dei, necnon circa sanctitatis vel 
signorum famam conferre pos
sunt vel adversari. 

7 - A cause can be recent or age-old; 
it is called recent if the martyrdom or vir
tues of the Servant of God can be proved 
by oral depositions of witnesses; but it is 
called age-old when the proofs regarding 
martyrdom or virtues can be derived only 
from written sources. 

8 - Whoever intends to initiate a cause 
of canonization should present to the 
competent bishop through a postulator a 
suppliant bill in which the instruction of 
the cause is petitioned. 

9 - a) In recent cases, the bill must 
not be presented sooner than five years 
from the death of the Servant of God. 

b) On the other hand, if it is presented 
after the thirtieth year, the bishop cannot 
proceed further unless, after having com
pleted an investigation, he is convinced 
that there has been no fraud or deceit in 
delaying the inception of the cause in the 
case on the part of the plaintiffs. 

10 - The postulator must present to
gether with the suppliant bill: 

1 ° in both recent and age-old causes a 
biography of some historical worth about 
the Servant of God, if such exists, or, if 
non exists, an accurate report chronologi
cally arranged about the life and activities 
of the Servant of God, his/her virtues or 
martyrdom, his/her reputation for holi
ness and signs, without omission of those 
matters which seem to be contrary to the 
cause or less favorable to it; 12 

2° all the published writings of the Ser
vant of God in authentic copy form; 

3° in recent causes only, a list of the 
persons who can be consulted to discover 
or to oppose the truth regarding the vir
tues or the martyrdom of the Servant of 
God as well as regarding his/her reputa
tion for holiness or signs. 

12. Cf. Ap. Const. Divinus perfectionis Magister, n. 2, 1 °. 
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1 1  - a) When the bill has been ac- 11 - a) Accepto libello, Epi-

cepted, the bishop should consult at least scopus ccetum Episcoporum 

the regional body of bishops about the saltem regionis de opportunita-

opportuneness of initiating the cause. 
te causre inchoandre consulat. 

b) Furthermore, in his own and, if he b) Insuper in sua et, si id op-

believes it appropriate, in other dioceses, portunum duxerit, in aliis dice-

with the consent of the bishops of those cesibus, de consensu eorumdem 
Episcoporum, petitionem postu-

places, he should make public the postula- latoris publici iuris faciat, om-
tor's petition and invite all the faithful to nes christifideles invitando ut 
report to him useful information concern- utiles notitias causam respicien-

ing the cause, if they have any to supply. tes, si quas suppeditandas ha-
beant, sibi deferant. 

12 - a) If from the pieces of informa- 12 - a) Si ex informationi-

tion received an obstacle of some impor- bus receptis obstaculum ali-

tance should emerge against the cause, the cuius momenti contra causam 
emerserit, de eo Episcopus pos-

bishop should inform the postulator about tulatorem certiorem faciat, ut il-
it so that he may be able to remove it. lud removere possit. 

b) If the obstacle has not been re- b) Si obstaculum remotum 

moved and, as a result, if the bishop jud- non fuerit et Episcopus ideo iu-

ges that the cause must not be admitted, 
dicaverit causam non esse ad-
mittendam, postulatorem mo-

he should advise the postulator and give neat, allatis de decisione ration-
the reasons for his decision. ibus. 

13 - If the bishop intends to initiate 13  - Si Episcopus causam 

the cause, he should seek out the opinion inchoare intendit, votum super 

of two theologian-censors regarding the scriptis editis Servi Dei a duo-
bus censoribus theologis exqui-

published writings of the Servant of God. rat, qui referant num in iisdem 
They should report whether anything con- scriptis aliquid habeatur, quod 
trary to the faith or good morals is found fidei ac bonis moribus adver-

in those writings. 13 setur. 

14 - a) If the opinions of the theolo- 14 - a) Si vota censorum 

gian-censors are favorable, the bishop or- theologorum favorabilia sunt, 

ders that all the writings of the Servant of 
Episcopus mandat ut universa 
scripta Servi Dei nondum edita 

God which have not yet been published necnon omnia et singula histori-
as well as all and each of the historical ca documenta sive manuscripta 
documents, whether in manuscript form sive typis edita, quoquo modo 

or published, which in any way concern causam respicientia, colligan-

the cause, should be collected. 14 tur. 

b) When conducting an investigation of b) In huiusmodi requisitione 

this kind, especially when there is ques- facienda, prresertim cum de 

tion of age-old causes, person who are ex-
causis antiquis agatur, periti in 
re historica et archivistica adhi-

pert in historical and archival matters beantur. 
should be used. 

c) When this assignment has been c) Munere expleto, periti una 

completed, the experts should give to the cum scriptis collectis diligentem 

13. Cf. ibid., no. 2, 2°. 
14. Cf. ibid., no. 2, 3° . 

16 



Apostolic Constitution Divinus perfectionis Magister 

et distinctam relationem Epis
copo tradant, in qua referant et 
fidem faciant de officio bene 
adimpleto, elenchum scripto
rum et documentorum inclu
dant, iudicium de eorum authen
ticitate et valore promant nee
non de personalitate Servi Dei, 
uti ex ipsis scriptis et documen
tis eruitur. 

15 - a) Relatione accepta, 
Episcopus omnia usque ad illud 
tempus acquisita promotori ius
ti tire vel alii viro perito tradat, 
ut interrogatoria conficiat qure 
apta sint ad verum indagandum 
et inveniendum de Servi Dei vi
ta, virtutibus vel martyrio, fama 
sanctitatis vel martyrii. 

b) In causis antiquis vero in
terro ga to ria dumtaxat famam 
sanctitatis vel martyrii adhuc vi
gentem necnon, si casus ferat, 
cultum recentioribus tempori
bus Servo Dei prrestitum respi
ciant. 

c) Interim Episcopus brevem 
de Servi Dei vita ac de causre 
pondere notitiam ad Sacram 
Congregationem pro Causis 
Sanctorum transmittat, ad vi
dendum utrum ex parte Sanctre 
Sedis aliquid causre obsit. 

16 - a) Deinde Episcopus 
vel delegatus testes a postulato
re inductos et alios ex officio in
terrogandos examinet, adhibito 
notario qui verba deponentis 
transcribat, in fine ab eodem 
confirmanda. 

Si vero urgeat examen tes
tium ne pereant probationes, 
ipsi interrogandi sunt etiam 
nondum completa perquisitione 
documentorum. 

bishop, together with the collected writ
ings , a careful and separate report in 
which they report and testify that the task 
has been well carried out; they include a 
listing of the writings and documents; 
they set forth a judgment about their au
thenticity and value as well as about the 
personality of the Servant of God as it is 
derived from those very writings and doc
uments. 

15 - a) After the report has been re
ceived, the bishop should hand over to the 
promoter of justice or to another male ex
pert everything which has been acquired 
up to that time so that he may draw up 
questionnaires which are adapted to 
search out and discover the truth about 
the Servant of God's life, virtues , or mar
tyrdom, his/her reputation for holiness or 
martyrdom. 

b) In age-old causes , however, the 
questionnaires look to only the still ex
istant reputation for holiness or martyr
dom as well as, if the case so warrants, 
the cult rendered to the Servant of God in 
recent times. 

c) Meanwhile , the bishop should for
ward to the Sacred Congregation for Cau
ses of Saints a brief informatory notice 
about the life of the Servant of God and of 
the firmness of the cause in order to see if 
there may be any obstacle to the cause on 
the side of the Holy See. 

16 - a) Then the bishop or his delegate 
should examine the witnesses brought in 
by the postulator and other persons who 
are to be questioned ex officio. A notary 
should be used to transcribe the words of 
the party making a deposition who , at the 
end, must confirm the transcription. 

If , however, it is urgent that the wit
nesses be examinde lest proofs be lost, 
they must be questioned event though the 
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investigation of documents has not yet 
been completed.15 

b) The promoter of justice should be 
present at the examination of the wit
nesses; but if he was not present, the acts 
should later be subjected to his examina
tion so that he himself may be able to 
make animadversions and to propose 
what he judges necessary or opportune. 

c) The witnesses should be examined, 
first of all, according to the questionnaires. 
However, the bishop or his delegate is not 
to fail to propose to the witnesses other 
necessary or useful questions so that what 
they have said, may be put in a clearer 
light, or that difficulties, which have eme
rged, may be put in a clearer light, or that 
difficulties, which have said, may be put in 
a clearer light, or that difficulties, which 
have emerged, may be clearly resolved and 
explained. 

17 - Witnesses ought to be eyewit
nesses; to these may be added, if the case 
so warrants, some hearsay witnesses; all 
of them, however, must be trustworthy. 

18 - As witnesses blood relatives and 
marriage relatives of the Servant of God 
should be brought in the first place and 
also other persons who had family rela
tions or close contacts with the Servant. 

19 - For proving martyrdom or the ex
ercise of virtues and reputation for signs 
of a Servant of God who belongs to some 
institute of the consecrated life, a notable 
part of the witnesses brought in ought to 
be outsiders unless, because of the partic
ular mode of living by the Servant of God, 
that turns out to be impossible. 

20 - The following should not be ad
mitted to testify: 

1 ° a priest as regards everything which 
became known to him from sacramental 
confession; 

15. Cf. ibid., no. 2, 4° . 
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b) Examini testium ad sit 
promotor iustitire; quodsi idem 
non interfuerit, acta postea eius 
examini subiciantur, ut ipsemet 
animadvertere ac proponere 
possit qure necessaria et oppor
tuna iudicaverit. 

c) Testes imprimis iuxta in 
terrogatoria examinentur; Epis
copus autem vel delegatus ne 
omittat alias necessarias vel uti
les interrogationes testibus pro
p onere, ut qure ab ipsis dicta 
sint in clariore luce ponantur 
vel difficultates, qure emerse
rint, plane solvantur et expla
nentur. 

1 7 - Testes debent esse de 
visu, quibus addi possunt, si ca
sus ferat, nonnulli testes de 
auditu a videntibus; omnes au
tern sint fide digni. 

18 - Tamquam testes impri
mis inducantur consanguinei et 
affines Servi Dei aliique, qui 
cum eodem familiaritatem aut 
consuetudinem habuerint. 

19 - Ad probandum marty
rium aut virtutum exercitium et 
signorum famam Servi Dei qui 
pertinuerit ad aliquod Institu
tum vitre consecratre, notabilis 
pars testium inductorum de
bent esse extranei, nisi, ob pe
culiarem Servi Dei vitam, id im
possibile evadat. 

20 - Ne admittantur ad tes
tificandum: 

1 ° sacerdos, quod attinet ad 
ea omnia qure ei ex confessione 
sacramentali innotuerunt; 
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2° habituales Servi Dei con
fessarii vel spiritus directores, 
quod attinet etiam ad ea omnia 
qme a Servo Dei in foro cons
cientire extrasacramentali acce
perint; 

3° postulator in causa, du
rante munere. 

21 - a) Episcopus vel dele
gatus aliquos testes ex officio 
vocet, qui ad inquisitionem per
ficiendam, si casus ferat, contri
buere valeant, prresertim si ipsi 
causre contrarii sunt. 

b) Vocandi sunt tamquam 
testes ex officio viri periti qui 
pervestigationes documentorum 
fecerunt et relationem de ipsis 
exararunt, iidemque sub iura
mento declarare de bent: 1 ° se 
omnes investigationes peregisse 
ac omnia collegisse qure causam 
respiciant; 2° nullum documen
tum aut textum se adulterasse 
vel mutilasse. 

22 - a) Medici a curatione, 
cum de miris sanationibus agi
tur, tamquam testes sunt indu
cendi. 

b) Quod si renuerint se Epis
copo vel delegato sistere, is cu
ret ut scriptam sub iuramento, 
si fieri potest, relationem de 
morbo eiusqne progressione 
conficiant actis inserendam, vel 
saltem eorum sententia, per in
terpositam personam excipia
tur, deinde examini subicien
dam. 

23 - Testes in sua testifica
tione, iuramento firmanda, pro
prire scientire fontem indicare 
debent circa ea qure asserunt; 
secus eorum testimonium nihili 
faciendum est. 

24 - Si quis testis maluerit 
scriptum aliquod a seipso antea 
exaratum Episcopo vel dele
gato tradere sive una cum depo
sitione sive prreter earn, huius
m o di  scriptum recip iatur, 
dummodo ipse testis iuramento 
probaverit se illud scripsisse et 

2° regular confessors or spiritual direc
tors of the Servant of God as regards ev
erything which they learned from the 
Servant of God in the extra-sacramental 
forum of conscience; 

3° the postulator in the cause while his 
assignment lasts. 

21 - a) The bishop or his delegate 
should summon some witnesses ex officio 
who will be able, if the case so warrants, 
to make a contribution to completing the 
investigation, especially if they them
selves are opposed to the cause. 

b) to be summoned as ex officio wit
nesses are the male experts who carried 
out the investigations of the documents 
and drew up the report about them and 
they must be declare under oath: 1 ° that 
they carried out all the investigations and 
collected everything which pertained to 
the cause; 2° that they did not tamper 
with or modify any document or text. 

22 - a) Attending physicians, when 
there is question of unusual recoveries, 
must be brought in as witnesses. 

b) But if they refuse to appear before 
the bishop or his delegate, he should take 
care that they draw up in writing and under 
oath, if possible, a report on the disease 
and its course; this report is to be made 
part of the acts. Or at least their decision 
should be taken down by an intermediary 
and then subjected to examination. 

23 - In their testimony, which must be 
confirmed by oath, the witnesses must in
dicate the source of their knowledge re
garding what they assert; otherwise, their 
testimony must count for nothing. 

24 - If any witness prefers to hand over 
to the bishop or his delegate, either to
gether with a deposition or apart from one, 
something drawn up earlier by himself/ 
herself and committed to writing, let such a 
written statement be accepted provided 
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that the witness himself/herself affirm 
under oath the he/she wrote it and that its 
contents are true, and let the said docu
ment be added to the acts of the cause. 

25 - a) Whatever be the way in which 
the witnesses hand over their pieces of 
information, the bishop or his delegate 
should diligently see to it that he always 
renders them authentic by his signature 
and his own seal. 

b) Documents and written testimony, 
whether collected by experts or provided 
by others, should be declared authentic 
by affixing the name and seal of some no
tary or trustworthy public official. 

26 - a) If investigations regarding doc
uments or witnesses must be made in an
other diocese, the bishop or his delegate 
should send a letter to the competent 
bishop who should act according to the 
norm of these statutes. 

b) Acts of this kind of inquiry should be 
kept in the chancery archives by a copy 
should be made according to the norm in 
nn. 29-30 and sent to the requesting bishop. 

27 - a) With the greatest diligence and 
assiduity the bishop or his delegate 
should see to it that in the collecting of 
proofs nothing be omitted which in any 
way pertains to the cause; he should hold 
tit for certain that the happy outcome of 
the cause depends in great part on the 
good instruction of the cause. 

b) Therefore, after all the proofs have 
been collected, the promoter of justice 
should inspect all the acts and documents 
so that, if anything seems to him neces
sary, he can ask for further investigations. 

c) The postulator also must be given 
the right to inspect the acts so that, if the 
case so warrants, the proofs can be com
pleted by new witnesses or documents. 

28 - a) Before the i nvestigation is 
completed, the bishop or his delegate 
should diligently inspect the burial place 
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vera in eo esse contenta, idem
que ad acta causre accenseatur. 

25 - a) Quocumque modo 
testes suas notitias tradiderint, 
curet diligenter Episcopus vel 
delegatus ut illas authenticas 
reddat semper sua subsignatio
ne et proprio sigillo. 

b) Documenta et testimonia 
scripta, sive a peritis collecta 
sive ab aliis tradita, authentica 
declarentur per appositionem 
nominis et sigilli alicuius notarii 
vel publici officialis fidem fa
cientis. 

26 - a) Si inquisitiones circa 
documenta vel testes in alia 
direcesi fieri debent, Episcopus 
vel delegatus litteras ad Episco
pum competentem mittat, qui 
ad normam horum statutorum 
agat. 

b) Acta huiusmodi inquisitio
nis in archivo Curire serventur, 
sed exemplar ad normam nn. 29-
30 confectum ad Episcopum ro
gantem mittatur. 

27 - a) Episcopus vel dele
gatus summa diligentia et indus
tria curet ut in probationibus 
colligendis nihil omittatur, quod 
quoquo modo ad causam perti
neat, pro certo habens felicem 
exitum causre ex bona eius ins
tructione magna ex parte de
pendere. 

b) Collectis igitur, omnibus 
probationibus, promotor iusti
tire omnia acta et documenta 
inspiciat ut, si ipsi necessarium 
videatur, ulteriores inquisitio
nes petere possit. 

c) Postulatori quoque facul
tas danda est acta inspiciendi 
ut, si casus ferat, per novos tes
tes aut documenta probationes 
compleri possint. 

28 - a) Antequam absolva
tur inquisitio, Episcopus vel de
legatus diligenter inspiciat se
pulcrum Servi Dei, cubiculum 
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in quo habitavit vel obiit et, si 
qure sint, alia loca ubi cultus si
gna in eius honorem quis exhi
bere possit, et declarationem fa
ciat de observantia decretorum 
Urbani VIII super non cultu. 

b) De omnibus peractis rela
tio conficiatur actis inserenda. 

29 - a) Instructoriis actis 
absolutis, Episcopus vel delega
tus statuat ut transumptum con
ficiatur, nisi, attentis probatis 
circumstantiis, durante ipsa ins
tructione iam fieri pem1iserit. 

b) Transumptum ex actis ori
ginalibus transcribatur atque 
duplici exemplari fiat. 

30 - a) Absoluta transumpti 
confectione, collatio cum ar
chetypo fiat, et notarius singu
las paginas sighs saltem subs
cribat et suo sigillo muniat. 

b) Archetypum clausum si
gillisque munitum in archivo 
Curire asservetur. 

31 - a) Transumptum inqui
sitionis et adnexa documenta in 
duplici exemplari ad Sacram 
Congregationem rite clausa et 
sigillis munita tute mittantur, una 
cum exemplari librorum Servi 
Dei a censoribus theologis exa
minatorum eorumque iudicio. 

b) Si versio actorum atque 
documentorum in linguam apud 
Sacram Congregationem admis
sam necessaria sit, duo exem
plaria versionis exarentur et 

16. Cf. ibid., no. 2, 6°. 
17. Ibid. 

of the Servant of God, the sleeping quar
ters in which he/she lived or died and, if 
there be any, other places where a person 
could show signs of cult in his/her honor; 
he should also make a declaration about 
the observance of the decree of Urban 
VIII regarding lack of cult. 16 

b) A report should be drawn up about 
the discharge of all these matters and in
serted into the acts. 

29 - a) When the acts of instruction 
have been completed, the bishop or his 
delegate should set down that a certified 
copy be drawn up unless, in view of ap
proved circumstances, this was already 
allowed to be done during the instruction 
itself. 

b) a certified copy should be transcri
bed from the original acts and should be 
made in duplicate. 

30 - a) After the drawing up of the 
certified copy has been completed, a com
parison should be made with the arche
type, and the notary should sign each page 
with at least his initials and affix it with 
his seal. 

b) The archetype should be preserved 
closed and affixed with the seals in the 
chancery archives. 

31 - a) A certified copy of he investiga
tion and the appended documents in dup
licate should be safely sent to the Sacred 
Congregations duly wrapped and affixed 
with the seals together with a copy of the 
books of the Servant of god which have 
been examined by theologian-censors to
gether with their judgment. 17 

b) If a translation of the acts and docu
ments is necessary in a language admitted 
before the Sacred Congregation, two cop
ies of the translations should be drawn up 
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and declared authentic and be sent to 
Rome together with the certified copy. 

c) Furthermore, the bishop or his dele
gate should send to the Cardinal Prefect 
letters about the oath used by the wit
nesses and about the legitimacy of the 
acts. 

32 - The investigation regarding mira
cles must be instructed separately from 
the investigation regarding the virtues or 
martyrdom and should be carried out ac
cording to the following norms. 18 

33 - a) The bishop who is competent 
according to the norm of n. 5, b ), after he 
has accepted the petition of the postula
tor together with a short by accurate re
port about the alleged miracle as well as 
the documents concerning it, should seek 
out a judgment from one or two experts. 

b) Thereafter, if he has decided that a 
juridical investigation be instructed, he 
should, personally or by his delegate, ex
amine all the witnesses according to the 
norms set down above in nn. 15, a); 16-18 
and 21-24. 

34 - a) If there is question of the cure 
of some disease, the bishop or his dele
gate should seek help from a doctor who 
is to propose questions to the witnesses 
in order to clarify matters better accord
ing to need and circumstances. 

b) If the cured person is still alive, an 
inspection of him/her should be made by 
experts so that proof can be had of the 
duration of the cure. 

35 - The certified copy of the investi
gation together with the appended docu
ments should be sent to the Sacred 
Congregation in accordance with what is 
set down in nn. 29-31. 

36 - Every kind of solemnity or pane
gyric of Servants of God is prohibited in 

18. Ibid., no. 2, 5° . 
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authentica declarentur, Ro
mam una cum transumpto mit
tenda. 

c) Episcopus vel delegatus 
insuper litteras de fide testibus 
adhibenda et de legitimitate ac
torum ad Cardinalem Prrefec
tum mittat. 

32 - Inquisitio super mira
culis separatim instruenda est 
ab inquisitione super virtutibus 
vel martyrio et fiat iuxta normas 
qme sequuntur. 

33 - Episcopus competens 
ad normam n. 5b, accepto pos
tulatoris libello una cum brevi 
sed accurata relatione de asser
to miraculo necnon documentis 
illud respicientibus, iudicium 
exquirat ab uno vel duobus peri
tis. 

b) Deinde si inquisitionem 
iuridicam instruere statuerit, 
per se vel per suum delegatum 
omnes testes examinet, iuxta 
normas supra nn. 15a, 16-18 et 
21-24 statutas. 

34 - a) Si de sanatione ali
cuius morbi agatur, Episcopus 
vel delegatus auxilium qurerat a 
medico, qui interrogationes tes
tibus proponat ad res clarius il
lustrandas iuxta necessitatem 
et circumstantias. 

b) Si sanatus adhuc vi vat, 
eius inspectio a peritis fiat, ut 
constare possit de duratione sa
nationis. 

35 - lnquisitionis transump
tum una cum adnexis documen
tis ad Sacram Congregationem 
mittatur, iuxta statuta in nn. 29-
31. 

36 - Servis Dei, quorum 
sanctitas vitre adhuc legitimo 
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examini subiecta est, qurelibet 
sollemnia vel panegyricre ora
tiones in ecclesiis prohibentur. 

Sect etiam extra ecclesiam 
abstinendum est ab iis actis qui
bus fideles induci possint ad fal
so putandum inquisitionem ab 
Episcopo factam de Servi Dei 
vita et virtutibus vel martyrio 
certitudinem secum ferre fu
turre eiusdem Servi Dei canoni
zationis. 

Quas  normas  S S . m u s  
D.n. loannes Paulus divina Pro
videntia Papa II, in Audientia 
die 7 februarii a. 1983 infras
cripto Congregationis Cardinali 
Prrefecto concessa, approbare 
et ratas habere dignatus est, 
mandans ut ere publici iuris 
fiant et ab hoc ipso die vigere in
cipiant, ab omnibus Episcopis 
qui causas canonizationis ins
truunt, et a ceteris ad quos spec
tat, rite et religiose servandre, 
contrariis quibuscumque, etiam 
speciali mentione dignis, mini
me obstantibus. 

Datum Romre, ex l.Edibus Sa
crre Congregationis pro Causis 
Sanctorum, die 7 mensis februa
rii a. 1983. 

PETRUS CARD. P ALAZZINI, 
PRJEFECTUS 

Traianus Crisan 
Archiep. tit. Drivatensis 

a Secretis 

churches if the holiness of their life is still 
subject to lawful examination. 

Moreover, even outside a church, one 
must refrain from those acts whereby 
the faithful can be led to falsely think that 
the investigation made by a bishop about 
the life and virtues or the martyrdom of a 
Servant of God carries with it certainty of 
future canonization of the said Servant 
of God. 

In the audience granted to the under
signed Cardinal Prefect of the Congrega
tion on the 7th day of February, 1983, His 
Holiness, Pope John Paul II deigned to 
approve and to ratify these norms and or
dered tat they be published and begin to 
have force from this very date, and be ob
served, duly and religiously, by all bish
ops who instruct causes of canonization 
and by others concerned. All things t the 
contrary notwithstanding, even those de
serving special mention. 

Given at Rome, from the offices of the 
Sacred Congregation for the Causes of 
Saints, the 7th day of the month of Febru
ary, 1983. 
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PETER CARDINAL PALAZZINI, 
PREFECT 

Trajan Crisan 
Titular Archbishop Drivasto, 

Secretary 
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JOHN PAUL, BISHOP 

SERVANT OF THE SERVANTS OF GOD FOR 
AN EVERLASTING MEMORIAL 

Introduction 

The Church has always desired to pro
vide with praiseworthy concern, and in a 
manner suited to the various needs, for 
the spiritual care of military people. They 
constitute, as a matter of fact, a particular 
social body, and "on account of the spe
cial nature of their life, "2 whether they be
long permanently to the armed forces by 
virtue of voluntary enrollment, or are 
called up temporarily by law, they have 
need of a concrete and specific form of 
pastoral assistance. With the passage of 
time the bishops, and especially the Holy 
Father himself, mindful of their role of 
service, of diakonia3 have made provi
sion, in individual cases, in the best possi
ble way, for a jurisdictional structure 
which would best correspond with the 
persons and circumstances involved. 
Thus, little by little, ecclesiastical struc
tures were set up in individual countries 
and in each case a prelate was placed in 
charge and endowed with the necessary 
faculties.4 

SPIRITUALI MILlTUM GURtE 
pro varia rerum opportunitate 
Ecclesia eximia sollicitudine 
consulere semper voluit. lpsi 
enim quendam socialem ccetum 
constituunt atque "ob peculia
res eorundem vitre condicio
nes" (Cone. Vat. II, Deer. Chris
tus Dominus, n. 43), sive volun
tarie et stabiliter copiis incorpo
rentur sive lege ad ipsas vocen
tur ad tempus determinatum, 
concreta atque specifica curre 
pastoralis forma indigent; cui 
necessitati, per temporum de
cursum, sacra Hierarchia, prre
sertim vero Romani Pontifices, 
pro suo munere servitii seu 
"diakonire" (Cfr. Cone. Vat. II, 
Const. Dogm. Lumen gentium, 
n. 24), aptioribus modis in sin
gulis casibus providit per iuris
dictionem personis et adiunctis 
aptiorem. Quamobrem passim 
constitutre sunt structurre ec
clesiasticre pro singulis nationi
bus, quibus Prrelatus prreficie
batur congruis facultatibus 
prreditus (hi prrelati quandoque 

1. Translation reprinted from The Pope Speaks, with minor variations (Editors'note). 
2. CD 43. 
3. Cf. LG 24. 
4. These prelates were sometimes constituted "as if [they were] the true prelates and 

pastors in regard to their secular clergy" (Innocent X, Brief Cum sicut mai estatis, 
26-09-1645, Bullarium Romanum, t. XV, Augustac Taurinorum, A. Vecco, 1868, p. 410). 
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constituebantur "perinde ac si 
quoad clericos sreculares eo
rum veri prresules et pastores" 
essent, Innocentius X, Breve 
Cum sicut maiestatis, 26 Sept. 
1865: Bullarium Romanum, 
Taurini, 1868, t. XV, p. 410). 

S. Congregatio Consistoria
lis sapientes hac de re normas 
condidit in Instr. Sollemne sem
per, d. 23 Aprilis 1951 (AAS 43 
[1951] 562- 565). Nunc vero tern
pus advenisse dicendum est, ut 
normre prredictre recognoscan
tur, quo maiore vi atque effica
citate polleant. Ad id ducit in 
primis Concilium Vaticanum II, 
quod viam stravit aptioribus in
ceptis ad peculiara opera pasto
rolia perficienda (cfr. Deer. 
Presbyterorum ordinis, n. 10) 
necnon Ecclesire actionem in 
mundo nostri temporis perpen
dit, etiam quod ad pacem attinet 
in orbe universo fovendam ac 
promovendam, qua in re qui in 
militia versantur "tamquam se
curitatis libertatisque populo
rum ministros" sese habere de
bent "dum hoc munere recte 
funguntur, vere ad pacem stabi
liendam conferunt" (Cone. Vat. 
II, Const. past. Gaudium et 
spes, n. 79). 

Hoc suadet quoque magna 
rerum commutatio qure facta 
est non modo ad militire profes
sionem atque ad vitre militaris 
adiuncta quod att inet ,  sed  
etiam ad  communem sensum 
societatis huius temporis de na
tura ac munere copiarum in so
cietate vitre hominum inter se. 
Ad hoc denique impellit novi 
Codicis Juris Canonici pro
mulgatio, qui re vera ad pasto
ralem militum curam se refert, 
immutatas relinquens normas 
hactenus vigentes (cfr. CIC, 
c. 569), qure tamen hodie op
portune revidentur, ut ex apta 

The Sacred Consistorial Congregation 
issued wise norms in this matter with the 
Instruction , Sollemne semper, 23 April 
1951.5 Now, however, it must be said that 
the time has come to revise these norms 
so that they may have greater impetus 
and efficacy. Leading to this above all is 
the Second Vatican Council which opened 
the way to bringing about most suitable 
particular pastoral initiatives6 and gave 
close attention to the role of the Church 
in the world today, especially in all that 
regards the promotion of peace through
out the whole world. In this context those 
who give military service must be consid
ered "custodians of the security and free
dom of their fell ow citizens," and indeed, 
"when they carry out their duty properly, 
they are contributing to the maintenance 
of peace."7 

This new step forward is also made ad
visable by the major changes which have 
come about not alone as regards the mili
tary profession and way of life, but also in 
the popular understanding in society 
today of the nature and duties of the 
armed forces in relation to the reality of 
human living. Finally, the promulgation of 
the new Code of Canon Law also de
mands this new move. The Code indeed 
leaves unchanged the existing norms re
f erring to the pastoral care of military 
personnel, 8 but it is nevertheless oppor
tune to review the situation today so that 

5. AAS 43 (1951) 562-565; GLD 3 (1942-1953) 113-117. 
6. Cf. PO 10. 
7. GS 79. 
8. Cf. c. 569. 
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more abundant fruits may be drawn from 
them, balanced and adequate as they are 
in their content. 

Norms of this kind, it is true, cannot be 
identical for all countries, since, neither 
absolutely nor relatively speaking,  is 
there an equal number of Catholics in
volved in military service, and the circum
stances differ from place to place. 

It is opportune then that certain gen
eral norms be established which will be 
valid for all Military Ordinariates - for
merly called Military Vicariates - to be 
later supplemented, in the context of the 
same general law, by statutes issued by 
the Holy See for each Ordinariate. 

The following norms are therefore es
tablished: 

I - § 1. The Military Ordinariates, 
which may also be called Army Ordinari
ates, and are juridically comparable to dio
ceses, are special ecclesiastical districts, 
governed by proper statutes issued by the 
Apostolic See, in which will be determined 
in greater detail the prescriptions of the 
present constitution; agreements between 
the Holy See and various States are, where 
they exist, still valid. 9 

§ 2. Where circumstances warrant it, 
after consultation with the Bishops' Con
ferences concerned, new Military Ordi
nariates will be erected by the Apostolic 
See. 

II - § 1. In charge of a Military Ordi
nariate is placed an Ordinary as its proper 
authority: he will normally be a bishop, 
enjoying all the rights and being bound by 
the obligations of diocesan bishops, un
less the nature of things or particular stat
utes require otherwise. 

9. Cf. c. 3. 
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rerum compositione fructus 
uberiores oriantur. 

Huiusmodi vero normre ere
dem esse non possunt pro cunc
tis nationibus, cum numerus fi 
delium catholicorum qui militire 
addicuntur non idem ubique sit 
sive absolute sive relative, cum
que adiuncta valde inter se dif
ferant pro singulis locis. 

Congruit igitur ut generales 
quredam normre hie statuantur, 
qure omnibus Ordinariatibus 
militaribus - hactenus Vicaria
tus castrenses dicebantur - ap
p li c en tur, qureque statutis a 
Sede Apostolica pro unoquoque 
Ordinariatu conditis complean
tur, intra ambitum tamen huius 
legis generalis. 

Sequentes ergo normre sta
tuuntur: 

I - § 1. Ordinariatus milita
res, qui etiam castrenses vocari 
possunt, quique direcesibus iu
ridice assimilantur, sunt pecu
liares circumscriptiones eccle
siasticre, qure propriis reguntur 
statutis ab Apostolica Sede con
ditis, in quibus pressius deter
minabuntur huius Constitutio
nis prrescripta, servatis ubi 
exstent Conventionibus inter 
Sanctam Sedem et Nationes ini
tis ( cfr. CIC, c. 3). 

§ 2. Ubi adiuncta is sua
deant, auditis quorum interest 
Episcoporum Conferentiis, novi 
Ordinariatus militares ab Apos
tolica Sede erigantur. 

II - § 1. Ordinariatui milita
ri, ut proprius, prreficitur Ordi
narius dignitate episcopali pro 
norma insignitus, qui omnibus 
gaudet iuribus Episcoporum 
direcesanorum eorundemque 
obligationibus tenetur, nisi 
aliud ex rei natura vel statutis 
particularibus constet. 
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§ 2. Ordinarium militarem li
bere Summus Pontifex nomi
nat, aut legitime designatum 
instituit vel confirmat ( cfr. CIC, 
cc. 163 et 377, § 1). 

§ 3. Ut huic peculiari operi 
patorali totis viribus incumbere 
possit, Ordinarius militaris pro 
norma ab aliis officiis anima
rum curam secumferentibus li
ber mane bit, nisi peculiaria Na
tionis adiuncta aliud suadeant. 

§ 4. Inter Ordinariatum mili
tarem et alias Ecclesias particu
lares arctum vinculum commu
nionis atque virium coniunctio 
in actione pastorali vigeant 
oportet. 

III - Ordinarius militaris 
pertinet ipso iure ad Episcopo
rum conferentiam illius nationis 
in qua Ordinariatus sedem ha
bet. 

IV - Ordinarii militaris iuris
dictio est: 

1 ° personalis, ita ut exercea
tur erga personas ad Ordinaria
tum pertinentes, etiam si quan
d oq u e versentur extra fines 
nationis; 

2° ordinaria, tum fori interni 
tum fori externi; 

3° propria sed cumulativa 
cum iurisdictione Episcopi dire
cesani, nam personre ad Ordina
riatum pertinentes esse pergunt 
fideles etiam illius Ecclesire 
particularis cuius populi portio
nem ratione domicilii vel ritus 
efformant. 

V - Stationes vero ac loca 
militibus reservata primo et 
principaliter subsunt iurisdic
tioni Ordinarii militaris; secun
dario autem iurisdictioni Epis
copi direcesani, quoties scilicet 
Ordinarius militaris eiusve cap
pellani desint; quo in casu tum 
Episcopus direcesanus tum pa
rochus iure proprio agunt. 

10. Cf. cc. 163 and 377, § 1. 

§ 2. The Supreme Pontiff freely nomi
nates the Military Ordinary, or institutes 
or confirms the candidate legitimately 
designated. 10 

§ 3. In order that he may apply himself 
fully to this special pastoral mission, the 
Military Ordinary will normally be free of 
other duties which involve care of souls, 
unless the particular needs of a country 
require otherwise. 

§ 4. Between the Military Ordinariate 
and the other particular Churches there 
should be a close bond of communion 
and the coordination of forces in pastoral 
action. 

III - The Military Ordinary belongs by 
right to the Conference of Bishops of the 
country in which the Ordinariate is situ
ated. 

IV - The jurisdiction of the Military 
Ordinary is: 

1 ° personal, in such manner that it can 
be exercised in regard to the persons who 
form part of the Ordinariate, even if at 
times they are beyond the national boun
daries; 

2° ordinary, both in the internal and ex
ternal forums; 

3° proper, but additional to the juris
diction of the diocesan bishop, because 
the persons belonging to the Ordinariate 
do not cease to be the faithful of that par
ticular Church of which they are mem
bers by reason of domicile or rite. 

V - The areas and places reserved to 
military personnel fall firstly and chiefly 
under the jurisdiction of the Military Or
dinary; but also,  in a secondary way 
under that of the diocesan bishop, when
ever, that is, the Military Ordinary and his 
chaplains are not present; in such a case 
both the diocesan bishop and the parish 
priest act in their own right. 
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VI - § 1. Besides those considered in 
§§ 3-4 below, the presbyterate of the Army 
Ordinariate is formed by those priests, 
both secular and religious, who, endowed 
with the necessary gifts for carrying out 
fruitfully this special pastoral ministry, 
and with the consent of their own Ordi
nary, give service in the Military Ordinari
ate. 

§ 2. Diocesan bishops and the compe
tent religious superiors should give the 
Army Ordinariate an adequate number of 
priests and deacons suitable for this mis
sion. 

§ 3. The Military Ordinary can with the 
approval of the Holy See erect a seminary 
and promote its alumni to holy orders in 
the Ordinariate once they have completed 
the specific spiritual and pastoral forma
tion. 

§ 4. Other clerics also may be incardi
nated, according to the norm of law, into 
the Army Ordinariate. 

§ 5. The council of priests should have 
its own statutes, approved by the Ordi
nary, taking into account the norms issed 
by the Conference of Bishops. 11 

VII - In the sphere assigned to them 
and in regard to the persons committed to 
their care, priests who are appointed as 
chaplains in the Ordinariate enjoy the 
rights and are bound to the duties of par
ish priests, unless the nature of things or 
particular statutes dictate otherwise: cu
mulatively, however, with the parish 
priest of the place, as in art. IV above. 

VIII - As regards religious and mem
bers of societies of apostolic life who give 
service in the Ordinariate, the Ordinary 
should concern himself to see that they 
persevere in their fidelity to their voca
tion and the charism of their own insti
tute, and maintain close relations with 
their superiors. 

11 .  Cf. c. 496. 
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VI - § 1. Prreter illos de qui
bus in sequentibus §§  3 et 4. Or
dinariatus Castrensis presbyte
rium efformant illi sacerdotes, 
sive sreculares sive religiosi, qui 
congruis qualitatibus prrediti ad 
hoc peculiare opus pastorale 
rite perficiendum atque de con
sensu sui Ordinarii, officio in 
Ordinariatu militari funguntur. 

§ 2. Episcopi direcesani nee
non competentes Superiores re
ligi osi Ordinariatui castrensi 
concedant numero sufficienti 
sacerdotes et diaconos huic mu
neri idoneos. 

§ 3. Ordinarius militaris, pro
bante Sancta Sede, seminarium 
erigere potest eiusque alumnos, 
specifica formatione spirituali 
ac pastorali donatos, in Ordina
riatu ad sacros ordines promo
vere. 

§ 4. Alii quoque clerici pos
sunt in ordinariatu castrensi in
cardinari, ad norma iuris. 

§ 5.  Consilium presbyterale 
habeat propria statuta ab Ordi
nario approbata, attentis nor
mis ab Episcoporum conferen
tia prolatis ( cfr. CIC , c. 496). 

VII - Intra ambitum sibi de
signatum et erga personas sibi 
commissas, sacerdotes qui in 
Ordinariatu cappellani nomi
nantur parochorum iuribus gau
dent et officiis tenentur, nisi ex 
rei natura vel statutis particula
ribus aliud constet, cumulative 
vero cum loci parocho, ad nor
mam Art. IV. 

VIII - Quoad religiosos vero 
et societatum vitre apostolicre 
sodales, qui servitio Ordinaria
tus operam dant, Ordinarius 
studiose incumbat ut iidem in fi
de li tate erga vocationem et 
identitatem sui cuiusque Insti
tuti proficiant et arcte cum suis 
superioribus coniungantur. 
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IX - Cum omnes fideles ad 
redificationem Corporis Christi 
cooperari debeant (cfr. CIC, 
c. 208), Ordinarius eiusque pres
byterium curent ut fideles, laici 
Ordinariatus, sive uti singuli 
sive consociati, suas partes ge
rant tamquam fermemtum apos
tolicum, sed et missionale, inter 
ceteras milites cum quibus vi
tam agunt. 

X - Prreter alios qui in statu
tis, ad norman Art. I determi
nantur, ad Ordinariatum milita
rem pertinent et sub eius iuris
dictione inveniuntur: 

1 ° Fideles qui sunt milites 
necnon alii qui copiis addican
tur, dummodo legibus civilibus 
pro iisdem latis astringantur; 

2° qui eorundem familiam 
constituunt, coniuges nempe ac 
liberi, illi etiam qui quamvis sui 
iuris, in eadem domo degunt; 
necnon propinqui ac famuli in 
eadem domo pariter degentes; 

3° qui militaria instituta fre
quentant vel in militaribus no
socomiis, senum hospitiis aliis
ve similibus locis degunt eoru
mve servitio addicuntur; 

4 ° omnes utriusque sexus fi
deles sive alicui Instituto reli
gioso adscripti sive non, qui mu
nere stabili funguntur, sibi col
lato ab Ordinario militari aut de 
ipsius consensu. 

XI - Ordinarius militaris a 
Congregatione pro Episcopis 
vel a Congregatione pro Gen
tium Evangelizatione dependet 
et pro casuum diversitate qures
tiones pertractat cum compe
tentibus Romanre Curire dicas
teriis. 

XII - Ordinarius militaris sin
gulis quinquenniis relationem 
Sedi Apostolicre exhibebit de sta
tu Ordinariatus, iuxta prrescrip
tam formulam. Item Ordinarius 

12. Cf. c. 208. 

IX - Since all the faithful ought to co
operate in building up the Body of Christ, 12 

the Ordinary and his presbyterate should 
be concerned that the faithful laity of the 
Ordinariate, both on the personal level and 
working together, play their part as an ap
ostolic leaven, and also as a missionary 
force among their fellow soldiers with 
whom they live. 

X - Besides those indicated in the 
statutes, according to art. I, the following 
belong to the Military Ordinariate, and 
come under its jurisdiction: 

1 ° the faithful who are military per
sons, as well as those who are at the ser
vice of the armed forces provided that 
they are bound to this by civil laws; 

2° all the members of their families, 
wives and children, even those who, though 
independent, live in the same house, as well 
as relatives and servants who also live with 
them in the same house; 

3° those who attend military training 
schools, or who live or work in military 
hospitals, hospices for the elderly, or sim
ilar institutions; 

4 ° all the faithful, both men and women, 
whether or not they are members of a reli
gious institute, who carry out in a perma
nent way a task committed to them by the 
Military Ordinary, or with his consent. 

XI - The Military Ordinary is subject 
to the Congregation for Bishops or to the 
Congregation for the Evangelization of 
Peoples, and deals with the competent 
departments of the Roman Curia accord
ing to the diversity of cases. 

XII - Every five years the Military Or
dinary will present a report to the Holy 
See on the affairs of the Ordinariate, ac
cording to the prescribed formula. He is 
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also obliged to make the ad limina visit 
as prescribed by law.13 

XIII - The following details, among 
others, shall be determined in the special 
statutes, without prejudice to agreements, 
where such exist, between the Holy See 
and particular countries: 

1 ° the place where the church of the 
Military Ordinary and his curia will be set 
up; 

2° whether there should be one or more 
vicars general and what other curial offi
cials should be appointed; 

3° whatever refers to the ecclesiastical 
status of the Military Ordinary and of the 
other priests and deacons attached to the 
Military Ordinariate during their term of 
office, and at the moment of leaving the 
service, as well as the prescriptions to be 
safeguarded in regard to their military sit
uation; 

4 ° what provision is to be made in the 
case of vacancy or when the Ordinary is 
impeded from exercising his office; 

5° whatever needs to be said concern
ing the pastoral council whether of the 
whole Ordinariate or of a local council, 
account being taken of the norms of the 
Code of Canon Law; 

6° what books are to be kept, whether 
for the administration of the sacraments 
or for personal records according to uni
versal legislation and the prescriptions of 
the Conference of Bishops. 

XIV - Regarding the judicial cases of 
the faithful of the Military Ordinariate, 
the tribunal of the diocese in which the 
curia of the Military Ordinariate has its 

obligatione tenetur visitationis 
ad Limina ad normam iuris ( cfr. 
CIC, cc. 399 et 400, §§ 1 et 2. Vid. 
S .c .  Consistorialis, Deer.  De 
Sacrorum liminum visitatione 
a Vicariis castrensibus pera
genda, d.  28 .11 . 1 959: AAS 51  
[1959] 272-274). 

XIII - In statutis particulari
bus, servatis semper ubi extent 
Conventionibus inter S. Sedem 
et Nationes initis, determinabi
tur inter alia: 

1 ° quo loco ecclesia Ordina
rii castrensis eiusque curia con
sistant; 

2° an unus vel plures esse de
beant Vicarii generales necnon 
qui alii nominandi sint curire of
ficiales; 

3° quid de condicione eccle
siastica Ordinarii castrensis ce
terorumque sacerdotum vel dia
conorum Ordinariatui militari 
addictorum durante et cessante 
munere, necnon qure normre 
servandre sint quoad eorum mi
litarem condicionem; 

4 ° quomodo providendum sit 
in casu sedis vacantis vel impe
ditre; 

5° quid de consilio pastorali 
sive totius Ordinariatus sive lo
cali, attentis normis Codicis Ju
ris Canonici; 

6° qui libri de Sacramento
rum administratione deque sta
tu personarum habendi sint, 
iuxta leges universales et Epis
coporum conferentire prrescrip
ta. 

XIV - Quoad causas iudicia
les fidelium Ordinariatus milita
ris, competens est in prima is
tantia tribunal direcesis in qua 
Ordinariatus militaris curia se-

13. Cf. cc. 399 and 400, §§ 1-2; cf. S. Consistorial Congr., Decree Ad sacra limina, 
28-02-1959, AAS 51 (1959) 272-274; GLD 5 (1958-1962) 332-333. 
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dem habet; in statutis vero stabi
liter designabitur tribunal appel
lationis. Si autem Ordinariatus 
suum habeat tribunal, appella
tiones deferentur ad tribunal 
quod ipse Ordinarius castrensis, 
probante Sede Apostolica, stabi
li te r designaverit (Cfr. CIC, 
C.  1438, n.  2°). 

Qure Constitutione hac Nos
tra prrescripsimus vigere inci
pient a die 21 Iulii vertentis anni. 
Normre vero iuris particularis 
vigere pergunt, quatenus cum 
hac Constitutione apostolica 
congruunt, sed uniuscuisque Or
dinariatus castrensis statuta, ad 
normam Art. I redacta, intra 
tempus unius anni ab eadem die 
computanda, recognitioni Sanc
tre Sedis subicienda sunt. 

Nostra hrec autem statuta et 
prrescripta nunc et in posterum 
firma et efficacia esse et fore 
volumus, non obstantibus, qua
tenus opus sit, constitutionibus 
et ordinationibus Apostolicis a 
decessoribus Nostris editis, ce
terisque prrescriptionibus etiam 
peculiari mentione et derogatio
ne dignis. 

Datum Romre, apud Sanctum 
Petrum, die XXI mensis Aprilis, 
anno MCMLXXXVI, Pontificatus 
Nostri octavo. 

14. Cf. c. 1438, 2. 

seat is competent in the first instance; the 
appeals tribunal will be permanently des
ignated in the statutes. If the Ordinariate 
has its own tribunal then the appeals will 
be made to the tribunal which, with the 
consent of the Holy See, the Military Ordi
nary will have designated in a fixed man
ner. 14 

The prescriptions of this Our Constitu
tion will come into force on 21 July of the 
current year. The norms of particular law 
will remain in force in so far as they are in 
accordance with this Apostolic Constitu
tion. The statutes of each Army Ordinari
ate drawn up in accordance with art. I will 
have to be submitted to the Holy See for 
examination within a year following the 
date mentioned. 

We desire that these our dispositions 
and norms be valid now and in the future, 
notwithstanding, should it be necessary, 
apostolic constitutions and ordinances is
sued by Our predecessors, or any other 
prescriptions even those requiring special 
mention or derogation. 

Given at Rome, at St. Peter's, 21 April 
of the year 1986, the eighth of Our Pontifi
cate. 

JOHN PAUL II 
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JOHN PAUL, BISHOP 

SERVANT OF THE SERVANTS OF GOD 
FOR AN EVERLASTING MEMORIAL 

Introduction 

1 - The Good Shepherd, the Lord 
Christ Jesus (cf. Jn 10: 1 1-14), conferred 
on the bishops, the successors of the 
Apostles, and in a singular way on the 
bishop of Rome, the successor of Peter, 
the mission of making disciples in all na
tions and of preaching the Gospel to 
every creature. And so the Church was 
established, the people of God; and the 
task of the shepherds or pastors of this 
people was indeed to be that service 
"which is called very expressively in Sa
cred Scripture a diaconia or ministry."2 

The main thrust of this service or diaco
nia is for more and more communion or 
fellowship to be generated in the whole 
Church body, and for this communion to 
thrive and produce good results. As the in
sight of the Second Vatican Council has 
taught us ,  we come , with the gentle 
prompting of the Holy Spirit, to see the 
meaning of the mystery of the Church in 
the manifold patterns within this commun
ion: for the Spirit "will lead the Church to 
the complete truth" (cf. Jn 16: 13), "unify
ing her in communion and in the work of 
ministry, he bestows upon her varied 
hierarchical and charismatic gifts [ ... ]. 

1 - PASTOR BONUS Domi
nus Christus Iesus (cf. Io 10, 
11.14) missionem discipulos fa
ciendi in omnibus gentibus at
que prredicandi Evangelium 
omni creaturre Apostolorum 
successoribus Episcopis, et sin
gulari ratione Romano Episco
po, Petri successori, ita contulit, 
ut Ecclesia, Dei Populus, consti
tueretur atque eiusmodi Populi 
sui Pastorum munus esset reve
ra servitium, quod "in Sacris Lit
teris "diaconia" seu ministerium 
significanter nuncupatur". 

Hoc servitium seu diaconia 
eo prresertim tendit, ut in uni
verso ecclesiali corpore com
munio magis magisque ins
tauretur, vigeat atque perpulch
ros fructus edere pergat. Ete
nim, sicut Concilium Vaticanum 
II luculenter docuit, Ecclesire 
mysterium per multiplices hui
usmodi communionis rationes 
significatur, Spiritus Sancti sua
vissimo instinctu: etenim Spiri
tus "Ecclesiam, quam in omnem 
veritatem inducit ( cf. Io 16, 13) 
et in communione et ministra
tione unificat, diversis donis 
hierarchicis et charismaticis 

1. Translation from the Latin by Francis C. C. F. Kelly, James H. Provost, and Michel 
Theriault. 

2. LG 24. 
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instruit ac dirigit [ . . .  ] eamque 
perpetuo renovat et ad consum
matam cum Sponso suo unio
nem perducit". Quam ob rem, ut 
idem Concilium asseverat, "illi 
plene Ecclesire societati incor
porantur, qui Spiritum Christi 
habentes, integram eius ordina
tionem omniaque media salutis 
in ea instituta accipiunt, et in 
eiusdem compage visibili cum 
Christo, earn per Summum Pon
tificem atque Episcopos regen
te, iunguntur, vinculis nempe 
professionis fidei, sacramento
rum et ecclesiastici regiminis ac 
communionis". 

Cuiusmodi communionis no
tionem non modo Concilii Vati
cani II documenta in universum 
edisseruerunt, ac prresertim 
Constitutio dogmatica de Eccle
sia, sed ad illam animum inten
derunt etiam Synodi Patres, qui 
anno M CM LXXXV, itemque 
duos post annos Generales Sy
nodi Episcoporum Cretus cele
braverunt: quam in Ecclesire de
fini ti onem creunt sive ipsum 
Ecclesire Mysterium, sive mes
sianici Populi Dei ordines, sive 
hierarchica ipsius Ecclesire 
constitutio. Qure omnia ut una 
comprehensione describamus, 
verba sumentes ex eadem me
morata Constitutione, Ecclesia 
est "in Christo veluti sacramen
tum seu signum et instrumen
tum intimre cum Deo unionis to
ti usq u e generis humani uni
tatis". Quam ob rem, huiusmodi 
sacra communio in tota Christi 
Ecclesia viget, "qure - ut per
belle scripsit Paulus VI, Deces
sor noster - vivit et agit in va
riis communitatibus christianis, 
Ecclesiis scilicet particularibus, 

3. Ibid., 4. 
4. Ibid., 14. 
5. Ibid., ch. 1 .  
6.  Ibid., ch. 2. 

7. Ibid., ch. 3. 
8. Ibid., 1. 

Constantly he renews her and leads her to 
perfect union her Spouse. "3 Wherefore, as 
the same Council affirms, "fully incorpo
rated into the Church are those who, pos
sessing the Spirit of Christ, accept all the 
means of salvation given to the Church to
gether with her entire organization, and 
who - by the bonds constituted by the 
profession of faith, the sacraments, eccle
siastical government, and communion -
are joined in the visible structure of the 
Church of Christ, who rules her through 
the Supreme Pontiff and the bishops. "4 

This notion of communion has been ex
plained in the documents of the Second 
Vatican Council in general, especially in 
the Dogmatic Constitution on the Church. 
It also received attention from the Fathers 
attending the 1985 and 1987 General As
semblies of the Synod of Bishops. Into 
this definition of the Church comes a con
vergence of the actual mystery of the 
Church, 5 the orders or constituent ele
ments of the messianic people of God, 6 

and the hierarchical constitution of the 
Church itself. 7 To describe it all in one 
broad expression, we take the words of 
the Dogmatic Constitution Lumen gen
tium just mentioned and say that "the 
Church, in Christ, is in the nature of sacra
ment - a sign and instrument, that is, of 
communion with God and of unity among 
all people."8 That is why this sacred com
munion thrives in the whole Church of 
Christ, as our predecessor Paul VI so well 
described it, "which lives and acts in the 
various Christian communities, namely, in 

33 



Part I: Appendix I 

the particular Churches dispersed throug
hout the whole world. "9 

2 - When one thinks about this com
munion, which is the force, as it were, that 
glues the whole Church together, then the 
hierarchical constitution of the Church 
unfolds and comes into effect. It was en
dowed by himself with a primatial and 
collegial nature at the same time when 
he constituted the apostles "in the form of 
a college or permanent assembly, at the 
head of which he placed Peter, chosen 
from amongst them."10 Here we are look
ing at that special concept whereby the 
pastors of the Church share in the three
fold task of Christ - to teach, to sanctify, 
and to govern: and just as the apostles 
acted with Peter, so do the bishops to
gether with the bishop of Rome. To use the 
words of the Second Vatican Council once 
more: "In that way, then, with priests and 
deacons as helpers, the bishops received 
the charge of the community, presiding in 
God's stead over the flock of which they 
are the shepherds in that they are teachers 
of doctrine, ministers of sacred worship 
and holders of office is government. More
over, just as the office which the Lord 
confided to Peter alone, as first of the 
apostles, destined to be transmitted to his 
successors, is a permanent one, so also en
dures the office, which the apostles re
ceived, of shepherding the Church, a 
charge destined to be exercised without 
interruption by the sacred order of bish
ops." 1 1 And so it comes about that "this 
college" - the college of bishops joined 
together with the bishop of Rome - "inso
far as it is composed of many members, is 
the expression of the multifariousness and 

per omnem terrarum orbem dis
persis". 

2 - Habita igitur ratione 
huius communionis, universam 
Ecclesiam veluti conglutinantis, 
etiam hierarchica eiusdem Ee
desire constitutio explicatur at
que ad effectum deducitur: qure 
collegiali simul ac primatiali 
natura ab ipso Domino prredita 
est, cum "Apostolos ad modum 
collegii seu ccetus stabilis insti
tuit, cui ex iisdem electum Pe
trum prrefecit". Hie prresertim 
agitur de speciali illa ratione, 
qua Ecclesire Pastores triplex 
Christi munus participant, do
cendi scilicet, sanctificandi at
que gubernandi: et sicut Aposto
li id una cum Petro egerunt, ita 
haud dissimili modo id Episcopi 
agunt simul cum Romano Epis
copo. Ut Concilii Vaticani II ver
bis denuo utamur, "Episcopi igi
tur communitatis ministerium 
cum adiutoribus presbyteris et 
diaconis susceperunt, loco Dei 
prresidentes gregi, cuius sunt 
Pastores, ut doctrinre magistri, 
sacri cultus sacerdotes, guber
nationis ministri. Sicut autem 
permanet munus a Domino sin
gulariter Petro, primo Apostolo
rum, concessum et successori
b us eius transmittendum, ita 
permanet munus Apostolorum 
pascendi Ecclesiam, ab ordine 
sacrato Episcoporum iugiter 
exercendum". ltaque fit ut "Col
legium hoc" - Episcoporum di
cimus cum Romano Pontifice 
coniunctorum - "quatenus ex 
multis compositum, varietatem 
et universalitatem Populi Dei, 
quatenus vero sub uno capite 
co llectum, unitatem gregis 
Christi" exprimat. 

9. Ap. Const. Vicarim potestatis, 06-01-1977, AAS 69 (1977) 6; GLD 8 (1973-1977) 255; 
cf. LG 15. 

10. LG 19. 
1 1 .  Ibid., 20. 

34 



Apostolic Constitution Pastor bonus 

Episcoporum autem potes
tas atque auctoritas diaconice 
notam prre se fert , ad ipsius 
Iesu Christi exemplum accom
modatam, qui "non venit, ut mi
nistraretur ei, sed ut ministraret 
et daret animam suam redemp
tionem pro multis" (Mc 10, 45). 
Potestas ergo, qure in Ecclesia 
datur, potissimum secundum 
serviendi normam et intellegen
da et exercenda est, ita ut huius
modi auctoritas pastorali nota 
in primis polleat. 

Id vero ad singulos Episco
pos in propria cuiusque particu
lari Ecclesia spectat; attamen 
tanto magis ad Romanum Epis
copum pertinet, cuius ministe
rium Petrianum in universalis 
Ecclesire bonum utilitatemque 
procurandam incumbit: Roma
na enim Ecclesia prresidet "uni
verso caritatis cretui", ideoque 
caritati inservit. Ex hoc potissi
mum principio processerunt ve
tusta illa verba "Servus Servo
rum Dei'', quibus Petri Succes
sor denominatur atque defini
tur. 

Quam ob causam, Romanus 
Pontifex Ecclesiarum etiam 
particularium negotia, ab Epis
copis ad se delata aut utcumque 
cognita, diligenter perpendere 
curavit, ut, pleniore rerum ex
perientia exinde adepta, vi mu
neris sui, Vicarii scilicet Christi 
totiusque Ecclesire Pastoris, 
fratres suos in fide confirmaret 
(cf. Le 22, 32). Id enim persua
sum sibi habebat mutuam inter 
Episcopos in universo orbe 
constitutos et Romanum Epis
copum communionem, in vin
culo unitatis, caritatis et pacis, 

12. Ibid., 22. 

universality of the people of God, and of 
the unity of the flock of Christ, insofar as 
it is assembled under one head."12 

The power and authority of the bishops 
bears the mark of diaconia or steward
ship, fitting the example of Jesus Christ 
himself who "came not to be served, but 
to serve and to give his life as a ransom 
for many" (Mk 10 : 45). Therefore the 
power that is found in the Church is to be 
understood as the power of being a ser
vant and is to be exercised in that way; be
fore anything else it is the authority of a 
shepherd. 

This applies to each and every bishop 
in his own particular Church; but all the 
more does it apply to the bishop of Rome, 
whose Petrine ministry works for the 
good and benefit of the universal Church. 
The Roman Church has charge over the 
"whole body of charity"13 and so it is the 
servant of love. It is largely from this prin
ciple that those great words of old have 
come - "The servant of the servants of 
God" - , by which Peter 's successor is 
know and defined. 

That is why the Roman Pontiff has also 
taken pains to deal carefully with the busi
ness of particular Churches, referred to 
him by the bishops or in some other way 
come to his attention, in order to encour
age his brothers in the faith ( cf. Lk 22:32), 
by means of this wider experience and by 
virtue of his office as Vicar of Christ and 
pastor of the whole Church. For he was 
convinced that the reciprocal communion 
between the bishop of Rome and the bish
ops throughout the world, bonded in 
unity, charity, and peace, brought the 

13. St. Ignatius of Antioch, To the Romans, introd., Patres apostolici, ed. F. X. Funk, 
vol. I, ed. 2a adaucta et emendata, Tubingre, H. Laupp, 1901, p. 252. 
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greatest advantage in promoting and de
fending the unity of faith and discipline in 
the whole Church. 14 

3 - In the light of the foregoing, it is 
understood that the diaconia peculiar to 
Peter and his successors in necessarily 
related to the diaconia of the other apos
tles and their successors, whose sole pur
pose is to build up the Church in this 
world. 

From ancient times, this essential and 
interdependent relation of the Petrine 
ministry with the task and ministry of the 
other apostles has demanded something 
of a visible sign, not just by way of a sym
bol but something existing in reality, and 
it must still demand it. Deeply conscious 
of the burden of apostolic toil, our prede
cessors have given clear and thoughtful 
expression to this need, as we see, for ex
ample, in the words of Innocent III who 
wrote to the bishops and prelates of France 
in 1198 when he was sending a legate to 
them: "Although the Lord has gi-ven us the 
fullness of power in the Church, a power 
that makes us owe something to all Chris
tians, still we cannot stretch the limits of 
human nature. Since we cannot deal per
sonally with every single concern - the 
law of human condition does not suffer it 
- we are sometimes constrained to use 
certain brothers of ours as extensions of 
our own body, to take care of things we 
would rather deal with in person if the 
convenience of the Church allowed it."15 

This gives some insight into the nature 
of that institution that Peter's successor 
has used in exercising his mission for the 

14. Cf. LG 22-23, 25. 

maximum afferre emolumen
tum unitati fidei necnon disci
plinre in cuncta Ecclesia prorno
vendre atque tuendre. 

3 - Quibus prremissis, sic 
intellegitur diaconia, qure Petri 
eiusque successorum propria 
est, ut necessario referatur ad 
aliorurn apostolorum, eorum
que successorum, diaconiam, 
qure ad redificandam Ecclesiam 
in hoc rnundo unice intendit. 

Hrec necessaria ministerii 
Petriani ratio ac necessitudo 
cum ceterorurn apostolorurn 
rnunere ac ministerio quoddam 
signum iam antiquitus postula
vit, atque postulare debet, quod 
non modo ad instar symboli, 
sed etiam in rerum veritate exs
taret. Hane quidem necessita
tern Decessores N ostri, aposto
lici laboris gravitate perculsi, 
dilucide irnpenseque senserunt, 
sicuti, exempli gratia, Innocen
tii III verba testantur, qui anno 
MCXCVIII ad Gallire Episcopos 
prrelatosque hrec scripsit, cum 
ad ipsos suum quendam Lega
tum rnitteret: "Licet comrnissa 
nobis a Domino potestatis ec
clesiastice plenitudo universis 
Christi fidelibus nos constitue
rit debitores, statum tamen et 
ordinern conditionis humanre 
non possurnus ampliare [ . . .  ) .  
Quia vero lex humane conditio
nis non patitur nee possumus in 
persona propria gerere sollici
tudines universas, interdum per 
fratres nostros, qui sunt mem
bra corporis nostri, ea cogirnur 
exercere, que, si comrnoditas 
ecclesie sustineret, personaliter 
libentius irnpleremus". 

Inde quidern perspiciuntur 
atque intelleguntur sive natura 
illius instituti, quo Petri succes-

15. Die Register Innocenz' III., 1, Pontifikatsjahr 1 198/99, bearb. von 0. Hageneder und 
A. Haidacher, Graz, Koln, H. Bohlaus, 1964, pp. 515-516. 
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sor usus est in sua exercenda 
missione in universalis Eccle
sire bonum, sive agendi ratio, 
qua ipsum institutum commissa 
munera ad effectum deduceret 
oportuit: Romanam Curiam di
cimus, qure in ministerii Petria
ni adiutorium ab antiquis tem
poribus adlaborat prrestandum. 

Nam ut illa, quam diximus, 
frugifera communio firmior ex
staret atque uberius usque pro
ficeret, Romana Curia ad id 
exorta est, ut scilicet efficacius 
redderetur muneris exercitium 
Pastoris Ecclesire, quod Petro 
eiusque successoribus ab ipso 
Christo traditum est, quodque 
in dies crevit ac dilatatum est. 
Enimvero Decessor Noster Xys
tus V in Constitutione apostoli
ca Immensa ceterni Dei fateba
tur: "Romanus Pontifex, quern 
Christus Dominus Corporis sui, 
quod est Ecclesia, visibile caput 
constituit omniumque Ecclesia
rum sollicitudinem gerere vo
luit, multos sibi tam immensi 
oneris adiutores advocat atque 
adsciscit [ . . . ) ut partita inter eos 
(sc. Cardinales) aliosque Ro
mance Curire magistratus ingen
ti curarum negotiorumque mo
le, ipse tantre potestatis clavum 
tenens, divina gratia adiutrice, 
non succumbat". 

4 - Revera, ut iam quredam 
historire lineamenta propona
mus, Romani Pontifices, iam 
inde a remotissimis temporibus, 
in suo ministerio ad universre 
Ecclesire bonum procurandum 
sive singulos viros sive instituta 
adhibuerunt, qui ex Romana 
Ecclesia deligebantur, siquidem 
eadem Ecclesia Beati Petri 
apostoli a Decessore Nostro 
Gregorio Magno nuncupata est. 

Primum enim presbytero
rum diaconorumve, ad eandem 
Ecclesiam pertinentium, opera 

16. Procemium, par. 1. 
17. Reg. XIII, 42, II , p. 405, 12. 

good of the universal Church, and some 
understanding of the procedures by 
which the institution itself has had to 
carry out its task: we mean the Roman 
Curia, which from ancient times has been 
labouring to lend its help in the Petrine 
ministry. 

For the Roman Curia came into exist
ence for this purpose, that the fruitful 
communion we mentioned might be 
strengthened and make ever more bounti
ful progress, rendering more effective the 
function of pastor of the Church which 
Christ gave to Peter and his successors, a 
function that has been growing and ex
panding from day to day. Our predecessor 
Sixtus V, in the Apostolic Constitution 
Immensa mterni Dei, admitted as much: 
"The Roman Pontiff, whom Christ the 
Lord constituted as visible head of his 
body, the Church, and appointed for the 
care of all the Churches, calls and rallies 
unto himself many collaborators for this 
immense responsibility [ ... ] ;  so that he, 
the holder of the key of all this power, 
may share the huge mass of business and 
responsibilities among them - i.e., the 
cardinals - and the other authorities of 
the Roman Curia, and by God's helping 
grace avoid breaking under the strain."16 

4 - Right from the most ancient times, 
as a matter of fact, if we may sketch out a 
few lines of history, the Roman Pontiffs, in 
the course of their service directed to the 
welfare of the whole Church, have en
gaged the help of institutions or individual 
men selected from that Church of Rome 
which our predecessor Gregory the Great 
has called the Church of the Blessed Apos
tle Peter. 17 

At first they used the services of priests 
or deacons belonging to the Church of 
Rome to function as legates, to be sent on 
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various missions, or to represent the bish
ops of Rome at ecumenical councils. 

When matters of particular importance 
were to be dealt with, the bishops of 
Rome called on the help of Roman synods 
or councils to which they summoned bish
ops working in the ecclesiastical province 
of Rome. These councils not only dealt 
with questions pertaining to doctrine and 
the magisterium, but also functioned like 
tribunals, judging cases of bishops re
ferred to the Roman Pontiff. 

From the time when the cardinals beg
an to take on a special importance in the 
Roman Church, especially in the election 
of the Pope - a function reserved to them 
from 1059 - , the Roman Pontiffs made 
more and more use of their services, with 
the result that the Roman synods and 
councils gradually lost their importance 
until they ceased entirely. 

So it came about that, especially after 
the thirteenth century, the Supreme Pon
tiff was carrying out all the business of 
the Church together with the cardinals 
gathered in consistory. Thus temporary 
instruments, the councils or synods of 
Rome, were replaced by another instru
ment, a permanent one, always available 
to the Pope. 

It was our predecessor Sixtus V who 
gave the Roman Curia its formal organiza
tion through the above-quoted Apostolic 
Constitution Immensa ceterni Dei, on 
22 January 1588, the 1587th year from the 
Incarnation of Our Lord Jesus Christ. He 
set up fifteen dicasteries, so that the sin
gle College of Cardinals would be re
placed by several colleges consisting of 
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usi sunt, qui vel legati munere 
fungerentur, vel pluribus mis
sionibus interessent, vel Roma
no rum Pontificum partes in 
CEcumenicis Conciliis agerent. 

Cum autem peculiaris mo
menti res tractandre erant, Ro
mani Pontifices in auxilium vo
caverunt Synodos vel Concilia 
Romana, ad qure Episcopi, in ec
clesiastica provincia Romana 
suo munere fungentes, arces
sebantur; hrec vero non modo 
qurestiones ad doctrinam et ma
gisteri um spectantes agebant, 
sect etiam ad tribunalium instar 
procedebant, in quibus Episco
p orum causre, ad Romanum 
Pontificem delatre, iudicaban
tur. 

Ex quo autem tempore Car
dinales speciale momentum in 
Romana Ecclesia adsumere cce
perunt, prresertim in Papre elec
tione, qure inde ab anno MLIX 
ipsis reservata est, iidem Roma
ni Pontifices Patrum Cardina
lium collata opera magis magis
qu e usi sunt, ita ut Romanre 
Synodi vel Concilii munus gra
datim deminueretur, donec 
reapse cessaret. 

Quare evenit ut, prresertim 
post sreculum XIII, Summus 
Pontifex omnia Ecclesire nego
tia una cum Cardinalibus, in 
Consistorium coadunatis, age
ret. lta factum est, ut instrumen
tis non stabilibus, videlicet Con
c iliis seu Romanis Synodis, 
stabile aliud succederet, quod 
Romano Pontifici semper prres
to esset. 

Decessor Noster Xystus V, 
per iam commemoratam Consti
tutionem Apostolicam Immensa 
C£terni Dei, die XXII mensis la
nuarii anno MDLXXXVIII - qui 
fuit MDLXXXVII ab Incamatione 
D.N.l.c. - Romanre Curire com
pagem eius formalem dedit se
riem XV Dicasteriorum insti
tuendo, eo consilio ut uni Cardi
nalium Collegio plura subroga-
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rentur collegia, e quibusdam 
Cardinalibus exstantia, quorum 
tamen auctoritas ad definitum 
quendam campum certamque 
materiam restringeretur; quam 
ob rem Summi Pontifices huius
modi collegialium consiliorum 
viribus maxime frui poterant. 
Consistorii ideo nativum munus 
propriumque momentum valde 
deminuta sunt. 

Volventibus tamen sreculis 
ac rationibus historicis rerum
que condicionibus mutantibus, 
temperamenta quredam atque 
immutatione s acce sserunt , 
prresertim cum sreculo XIX Car
dinalium Commissiones institu
tre sunt, quarum esset Summo 
Pontific i adiutricem operam 
prreter alia Romanre Curire Di
casteria conferre. Denique, ope
ra et iussu S. Pii X, Decessoris 
Nostri , edita est Constitutio 
apostolica Sapienti consilio, 
d ie XXIX mensis Iunii anno 
MCMVIII, in qua, respectu etiam 
propositi ecclesiasticas leges in 
Codicem Juris Canonici colli
gendi, hrec lpse scripsit: "Maxi
me opportunum visum est a Ro
mana Curia ducere initium, ut 
ipsa, modo apto et omnibus 
perspicuo ordinata, Romano 
Pontifici Ecclesireque operam 
suam prrestare facilius valeat et 
suppet ias ferre perfectius". 
Cuius reformationis hi prrecipui 
fuerunt effectus: Sacra Romana 
Rota, qure anno MDCCCLXX 
munere cessaverat, ea ratione 
restituta est, ut iudicialia nego
tia ageret, dum Congregationes, 
am issa iudiciorum competen
tia, administrationis instrumen
ta unice fierent. Prreterea, prin
cipi um instauratum est, quo 
Congregationes suo proprio iu
re, nemini alii attribuendo, gau
derent, scilicet ut singulre res a 
suo qureque Dicasterio, non 
vero simul a pluribus, tractari 
deberent. 

18. AAS 1 (1909) 8. 

certain cardinals whose authority would 
be confined to a clearly defined field and 
to a definite subject matter. In this way, 
the Supreme Pontiffs could enj oy maxi
mum benefit from these collegial coun
sels. Consequently, the consistory's own 
original role and importance were greatly 
diminished. 

As the centuries passed and historical 
outlooks and world conditions were 
transformed, certain changes and refine
ments were brought in, especially when 
the commissions of cardinals were set up 
in the nineteenth century to give the Pope 
assistance beyond that of the other dicast
eries of the Roman Curia. Then on 29 June 
1908, our predecessor Saint Pius X pro
mulgated the Apostolic Constitution Sapi
enti consilio, in which, referring to the 
plan of collecting the laws of the Church 
into a Code of Canon Law, he wrote: "It 
has seemed most fitting to start from the 
Roman Curia so that, structured in a suit
able way that everyone can understand, 
the Curia may more easily and effectively 
lend its help to the Roman Pontiff and the 
Church." 18 Here are the principal effects 
of that reform: the Sacred Roman Rota, 
which had ceased to function in 1870, was 
reestablished, to deal with judicial cases, 
while the Congregations lost their judicial 
competence and became purely adminis
trative organs. The principle was also es
tablished whereby the Congregations 
would enjoy their own rights, deferring to 
nobody else, so that each individual mat
ter was to be dealt with by its own dicast
ery, and not by several ones at the same 
time. 
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This reform by Pius X, later confirmed 
and completed in the Code of Canon Law 
promulgated in 1917 by our predecessor 
Benedict XV, remained fairly unchanged 
until 1967, not long after the Second Vati
can Council in which the Church delved 
more deeply into the mystery of its own 
being and gained a more lively vision of 
its mission. 

5 - This growing self-awareness of the 
Church was bound of itself, and in keep
ing with our times, to produce a certain 
updating of the Roman Curia. While the 
Fathers of the Council acknowledged that 
the Curia had hitherto rendered outstand
ing assistance to the Roman Pontiff and 
the pastors of the Church, at the same 
time they expressed the desire that the di
casteries of the Curia should undergo a 
reorganization better suited to the needs 
of the times and of different regions and 
rites. 19 Our predecessor Paul VI quickly 
complied with the wishes of the Council 
and put into effect the reorganization of 
the Curia with the promulgation of the 
Apostolic Constitution Regimini Ec
clesice universre on 15 August 1967. 

Through this Constitution, Paul VI laid 
down more detailed specifications for the 
structure, competence, and procedures of 
the already existing dicasteries, and estab
lished new ones to support specific pasto
ral initiatives, while the other dicasteries 
would carry on their work of jurisdiction 
or governance. The composition of the 
Curia came to reflect more clearly the 
multiform image of the universal Church. 
Among other things, the Curia coopted di
ocesan bishops as members and at the 
same time saw to the internal coordina
tion of the dicasteries by periodic meet
ings of the cardinals who presided over 

19. Cf. CD 9. 
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Qme quidem Pii X reformatio, 
postea in Cadice Juris Canonici 
anno MCMXVII a Benedicto XV, 
Decessore Nostro, promulgato, 
sancita et completa, fere immu
tata permansit usque ad annum 
MCMLXVII, non multo post Con
cilium CEcumenicum Vaticanum 
II peractum, in quo Ecclesia al
tius sui ipsius mysterium explo
ravit suumque vividius prospec
tavit officium. 

5 - Huiusmodi itaque Eccle
sire de seipsa aucta cognitio 
sponte novam quandam Ro
manre Curire aptationem, nos
trre retati congruentem, secum 
ferre debuit. Siquidem Sacro
santi Concilii Patres ipsam Ro
mano Pontifici atque Ecclesire 
Pastoribus eximium hucusque 
prrebuisse auxilium agnove
runt, simulque ut eiusdem Ro
manre Curire Dicasteria novre 
ordinationi, temporum, regio
num rituumque necessitatibus 
magis aptatre, subicerentur op
taverunt. Hisce igitur Concilii 
optatis satisfaciens, Paulus VI, 
Decessor Noster, novam Curire 
ordinationem ad effectum ala
criter adduxit, data Constitutio
ne apostolica Regimini Eccle
sice universce, die XV mensis 
Augusti anno MCMLXVII. 

Equidem per hanc Constitu
tionem Summus ille Pontifex 
Romanre Curire structuram, 
competentiam ac procedendi ra
tion em Dicasteriorum iam ex
sistentium accuratius determi
navit, novaque constituit, quo
rum esset particularia in Ec
clesia pastoralia incepta promo
vere, dum cetera in iurisdictio
nis vel gubernationis officia 
incumbere pergerent; quam ob 
rem factum est, ut compositio 
Curire multiformem universalis 
Ecclesire imaginem clarius re
ferret. Inter alia, dicecesanos 
Episcopos in ipsam arcessivit, 
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simulque internee coordinationi 
Dicasteriorum prospexit per pe
riodicos conventus eorundem 
Cardinalium moderatorum ad 
communia problemata collatis 
consiliis perpendenda. Sectio
nem Alteram apud Tribunal Si
gnaturce Apostolicce induxit, ad 
summa eaque principalia fide
lium iura aptius tuenda. 

Verumtamen, cum antiquo
rum institutorum reformatio
nem maturiore studio egere pla
ne novisset ,  idem Summus 
Pontifex iussit ut, quinque exac
tis annis a Constitutionis pro
mulgatione, innovatus rerum 
ordo altius expenderetur, pari
terque inspiceretur utrum Con
cilii Vaticani II postulatis reapse 
congrueret et christiani populi 
civilisque societatis necessitati
bus responderet, atque, quan
tum res postularet, in aptiorem 
reduceretur formam. Cui mune
ri adimplendo Commissio, seu 
peculiare Prcelatorum corpus, 
Cardinali prceside, destinata 
est, ipsaque usque ad eiusdem 
Pontificis obitum operam ac
tuose navavit. 

6 - Cum inscrutabili Provi
dentice consilio ad universalis 
Ecclesice pascendce munus vo
cati simus, iam a Pontificatus 
primordiis sategimus non so
lum de re tam gravi Dicasterio
rum mentem exquirere, verum 
etiam ab universo Cardinalium 
Collegio iudicium postulare. 
Qui Patres Cardinales, in gene
rali Consistorio bis congregati, 
rei incubuerunt atque consilia 
prcebuerunt de itinere rationi
busque persequendis in Ro
mance Curice ordinatione. Car
dinales enim cum Romani Epis
copi ministerio arctissimo ac 
singulari vinculo coniunguntur, 
eidemque "adsunt sive collegia
liter agendo, cum ad qucestio
nes maioris momenti tractan
das in unum convocantur, sive 
ut singuli, scilicet variis officiis, 
quibus funguntur, eidem [ . . .  ] 

them, to pool ideas and consider common 
problems. To provide better protection of 
the principal rights of the faithful, the Sec
ond Section was created in the Tribunal of 
the Apostolic Signatura. 

Fully aware that the reform of such an
cient institutions needed more careful 
study, Paul VI ordered the new system to 
be reexamined more deeply five years 
after the promulgation of the Constitu
tion, and for a new look to be taken at the 
question whether it really conformed to 
the demands of the Second Vatican Coun
cil and answered the needs of the Chris
tian people and civil society. As far as 
necessary, it should be recast in an even 
more suitable form. To carry out this task, 
a special group of prelates was set up, 
chaired by a cardinal, and this Commis
sion worked hard at the project, up to the 
death of that Pontiff. 

6 - When by the inscrutable design of 
Providence we were called to the task of 
being the shepherd of the universal 
Church, from the very beginning of our 
pontificate we took steps not only to seek 
advice from the dicasteries on this grave 
matter, but also to ask the considered 
opinion of the whole College of Cardi
nals. These cardinals, twice gathered in 
general consistory, addressed the ques
tion and gave their advice on the ways 
and means to be followed in the organiza
tion of the Roman Curia. It was necessary 
to consult the cardinals first in this im
portant matter, for they are joined to the 
ministry of the bishop of Rome by a close 
and most special bond and they "are also 
available to [him], either acting collegially, 
when they are summoned together to deal 
with questions of major importance, or 
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acting individually, that is, in the offices 
which they hold in assisting [him] espe
cially in the daily care of the universal 
Church."20 

A very broad consultation, as we men
tioned above, was again carried out, as 
was only fitting, among the dicasteries of 
the Roman Curia. The result of this gen
eral consultation was the "Draft of a spe
cial law concerning the Roman Curia, " 
worked out over close to two years by a 
commission of prelates under the chair
manship of a cardinal. This draft was ex
amined by the individual cardinals, the 
patriarchs of the Oriental Churches, the 
presidents of the conferences of bishops 
and the dicasteries of the Roman Curia, 
and was discussed at the plenary meeting 
of cardinals in 1985. As to the confer
ences of bishops, it was essential that we 
be thoroughly briefed about their true 
general feeling on the needs of the partic
ular Churches and what they wanted and 
expected in this regard from the Roman 
Curia. In gaining a clear awareness of all 
this, we had strong and most timely help 
from the 1985 extraordinary Synod of 
Bishops, as we have mentioned above. 

Then, taking into account the observa
tions and suggestions that had been gath
ered in the course of these extensive 
consultations, and bearing in mind the 
considered judgement of certain private 
individuals, a commission of cardinals, 
which had been set up for this express 
purpose, prepared a particular law for the 
Roman Curia in harmony with the new 
Code of Canon Law. 

It is this particular law that we wish to 
promulgated by means of this Apostolic 
Constitution, at the end of the fourth cen-

20. C. 349. 
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operam prrestando in cura prre
sertim cotidiana universre Ec
clesire": ii igitur in primis scisci
tandi erant in tanti momenti 
causa. 

Perampla sententiarum ro
gatio, quam supra memoravi
mus, apud Romanre Curire Di
casteria, ut requum erat, iterum 
facta est. Generalis consultatio
nis fructus illud exstitit "Sche
ma Legis peculiaris de Curia Ro
mana", cui apparando incubuit 
Prrelatorum Commissio, Patre 
Cardinali prreside, duos fere 
annos adlaborans, quodque sin
gulorum Cardinalium, Ecclesia
rum Orientalium Patriarcha
rum, Episcoporum Conferentia
rum per earum Prresides, et 
Romanre Curire Dicasteriorum 
examini subiectum est, atque in 
plenario Cardinalium Cretu 
anno MCMLXXXV excussum. 
Quod attinet ad Episcoporum 
Conferentias, oportebat ut de 
Ecclesiarum particularium ne
cessitatibus atque de earum hac 
in materie exspectationibus op
tatisque ad Romanam Curiam 
pertinentibus per vere universa
lem sententiam certiores fiere
mus; qure omnia ut plane nosce
rem us, occasionem potissi
mum prrebuit peropportunam 
extraordinaria Synodus pariter 
anno MCMLXXXV celebrata, si
cut iam mentionem fecimus. 

Denique Commissio Patrum 
Cardinalium ad hunc finem spe
cialiter condita, ratione habita 
animadversionum et consilio
rum ex multiplicibus consulta
tionibus acceptorum, atque sen
tentia etiam privatorum quorun
dam virorum cognita, Legem pe
culiarem pro Curia Romana ap
paravit, novo Codici Juris Cano
nici congruenter aptatam. 

Quam quidem peculiarem 
Legem hac prresenti Constitu
tione apostolica promulgare vo-
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lumus, dum quartum nuper exs
piravit sreculum a commemo
rata Constitutione apostolica 
Immensa ceterni Dei Xysti V ,  
atque octogesimus recurrit an
n us a S. Pii X Constitutione 
apostolica Sapienti consilio, vi
ginti denique vix expletis annis 
ex quo Constitutio apostolica 
Pauli VI Regimini Ecclesice 
universce vim suam exserere 
crepit, quacum hrec Nostra arc
te coniungitur, quippe quad 
utraque a Concilio Vaticano II, 
eadem ducente cogitatione et 
mente, originem quodammodo 
ducat. 

7 - Hre mens atque cogita
tio, Concilio Vaticano II con
gruentes, renovatre Romanre 
Curire actuositatem firmant et 
exprimunt. Qme quidem hisce 
Concilii enuntiatur verbis: "In 
exercenda suprema, plena et 
immediata potestate in univer
sam Ecclesiam, Romanus Ponti
fex utitur Romanre Curire Di
casteriis, qure proinde nomine 
et auctoritate illius munus suum 
explent in bonum Ecclesiarum 
et in servitium Sacrorum Pasto
rum". 

Patet igitur Romanre Curire 
munus, etsi ad propriam Eccle
sire constitutionem, iure divino 
conditam, non pertinet, indo
lem tamen vere ecclesialem ha
bere, quatenus ab universalis 
Ecclesire Pastore suam et exsis
tentiam et competentiam tra
hat. Ea enim in tantum exstat 
atque adlaborat, in quantum ad 
ministerium Petrianum refertur 
in eoque fundatur. Quoniam 
autem Petri ministerium, utpote 
"servi servo rum Dei'', sive erga 
universam Ecclesiam sive erga 
totius Ecclesire Episcopos exer
cetur, Romana etiam Curia, Pe
tri successori inserviens, ad uni
ve rs am Ecclesiam atque ad 
Episcopos iuvandos pariter spe
ctat. 

21. CD 9. 

tenary of the afore-mentioned Apostolic 
Constitution Immensa ceterni Dei of Six
tus V, eighty years after the Apostolic 
Constitution Sapienti consilio of Saint 
Pius X, and scarcely by twenty years after 
the coming into force of the Apostolic 
Constitution of Paul VI Regimini Ec
clesice universce, with which our own is 
closely linked, since both in some way de
rive from the Second Vatican Council and 
both originate from the same inspiration 
and intent. 

7 - In harmony with the Second Vati
can Council, this inspiration and intent 
establish and express the steadfast activ
ity of the renewed Curia, as in these 
words of the Council: "In exercising his 
supreme, full and immediate authority 
over the universal Church, the Roman 
Pontiff employs the various departments 
of the Roman Curia, which act in his 
name and by his authority for the good of 
the Churches and in service of the sacred 
pastors. "21 

Consequently, it is evident that the 
function of the Roman Curia, though not 
belonging to the essential constitution of 
the Church, willed by God, has neverthe
less a truly ecclesial character because it 
draws its existence and competence from 
the pastor of the universal Church. For 
the Curia exists and operates only insofar 
as it has a relation to the Petrine ministry 
and is based on it. But just as the Petrine 
ministry as the "servant of the servants of 
God" is exercised in relationship with 
both the whole Church and the bishops of 
the entire Church, similarly the Roman 
Curia, as the servant of Peter's successor, 
looks only to help the whole Church and 
its bishops. 
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This clearly shows that the principal 
characteristic of each and every dicast
ery of the Roman Curia is that of being 
ministerial, as the already-quoted words 
of the Decree Christus Dominus declare 
and especially these: "The Roman Pontiff 
employs the various departments of the 
Roman Curia. "22 These words clearly 
show the Curia's instrumental nature, de
scribed as a kind of agent in the hands of 
the Pontiff, with the result that it is en
dowed with no force and no power apart 
from what it receives from the same Su
preme Pastor. Paul VI himself, in 1963, 
two years before he promulgated the De
cree Chris tus Dominus ,  defined the 
Roman Curia "as an instrument of imme
diate adhesion and perfect obedience," an 
instrument the Pope uses to fulfill his uni
versal mission. This notion is taken up 
throughout the Apostolic Constitution 
Regimini Ecclesim universm. 

This instrumental and ministerial char
acteristic seems indeed to define most ap
propriately the nature and role of this 
worthy and venerable institution. Its na
ture and role consist entirely in that the 
more exactly and loyally the institution 
strives to dedicate itself to the will of the 
Supreme Pontiff, the more valuable and 
effective is the help it gives him. 

8 - Beyond this ministerial character, 
the Second Vatican Council further high
lighted what we may call the vicarious 
character of the Roman Curia, because, 
as we have already said, it does not oper
ate by its own right or on its own initia
tive. It receives its power from the Roman 
Pontiff and exercises it within its own es
sential and innate dependence on the 
Pontiff. It is of the nature of this power 

22. Ibid. 
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Plane inde elucet prcecipuam 
notam omnium singulorumque 
Romance Curice Dicasteriorum 
esse eius indolem ministeria
lem, sicut iam prolata verba e 
Decreto "Christus Dominus" de
clarant, et hcec prcesertim: "Ro
manus Pontifex utitur Romance 
Curice Dicasteriis". Perspicue 
enim indoles instrumentalis Cu
rice his indicatur, et ipsa veluti 
instrumentum in manibus Ponti
ficis quodammodo describitur, 
ita ut nulla vi nullaque potestate 
polleat prceter eas quas ab eo
dem Summo Pastore recipit. 
lpse enim Paulus VI, iam duobus 
annis antequam Decretum 
Christus Dominus promulga
retur, scilicet anno MCMLXIII, 
Romanam Curiam definivit ins
trumentum immediatce adhce
sionis et absolutce obredientice, 
quo Summus Pontifex ad suam 
universalem missionem explen
dam utitur. Quce notio in Consti
tutione apostolica Regimini Ec
clesice universce passim usurpa
ta est. 

Hcec indoles ministerialis vel 
instrumentalis aptissime revera 
videtur huius valde benemeriti 
venerandique instituti naturam 
definire eiusque actionem signi
ficare, quce totce in eo consis
tunt ut auxilium Summo Pontifi
ci eo validius et efficacius prce
stet, quo magis conformiter ac 
fidelius eius voluntati sese prce
bere nitatur. 

8 - Prceter hanc indolem 
ministerialem, a Concilio Vati
cano II character, ut ita dica
mus, vicarius Romance Curice 
in luce ulterius ponitur, quando
quidem ipsa, ut iam diximus, 
non proprio iure neque proprio 
marte operatur: potestatem 
enim a Romano Pontifice ac
ceptam exercet essentiali qua
dam et nativa cum Ipso necessi
tudine, quia huiusmodi potes-
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tatis proprium est ut agendi stu
dium cum voluntate illius, a quo 
oritur, semper coniungat, ea 
quidem ratione ut eiusdem vo
luntatis fidelem interpretatio
nem, consonantiam, immo qua
si requalitatem prre se ferat at
que manifestet, in Ecclesiarum 
bonum atque in Episcoporum 
servitium. Ex huiusmodi indole 
Romana Curia vim roburque 
haurit, pariterque officiorum 
suorum limites ac normarum 
codicem invenit. 

Huius autem potestatis ple
n itudo in capite seu in ipsa 
Christi V icarii persona insidet, 
qui propterea Curire Dicasteriis 
earn committit pro singulorum 
competentia atque ambitu. Quo
niam autem Romani Pontificis 
munus Petrianum , sicut dixi
mus, ad fratrum Episcoporum 
Collegii munus suapte natura 
refertur, ad id simul spectans ut 
universa Ecclesia singulreque 
particulares Ecclesire redificen
tur, constabiliantur atque dila
tentur, eadem Curire diaconia, 
qua Ipse in suo personali mune
re exercendo utitur, necessario 
pariter refertur ad personale 
Episcoporum munus, sive utpo
te Episcopalis Collegii membro
rum, sive utpote particularium 
Ecclesiarum Pastorum . 

Quam ob causam non modo 
longe abest ut Romana Curia 
personales rationes ac necessi
tudines inter Episcopos atque 
Summum Pontificem quoddam 
veluti diaphragma impediat vel 
condicionibus obstringat, sed 
contra ipsa est, atque magis ma
gisque sit oportet, communionis 
atque sollicitudinum participa
tionis administra. 

9 - Ratione igitur sure dia
conire, cum ministerio Petriano 
coniunctre, eruendum est tum 
Romanam Curiam cum totius 
orbis Episcopis arctissime co
niungi, tum eosdem Pastores 
eorumque Ecclesias pr imos 
pr incipalioresque esse veluti 

that it always joins its own action to the 
will of the one from whom the power 
springs. It must display a faithful and har
monious interpretation of his will and 
manifest, as it were, an identity with that 
will, for the good of the Churches and ser
vice to the bishops. From this character 
the Roman Curia draws its energy and 
strength, and in it too finds the bound
aries of its duties and its code of behav
iour. 

The fullness of this power resides in 
the head, in the very person of the Vicar 
of Christ, who imparts it to the dicaster
ies of the Curia according to the compe
tence and scope of each one. Since, as we 
said earlier, the Petrine function of the 
Roman Pontiff by its very nature relates 
to the function of the college of his 
brother bishops and aims at building up 
and making firm and expanding the 
whole Church as well as each and every 
particular Church, this same diaconia of 
the Curia, which he uses in carrying out 
his own personal function, necessarily re
lates in the same way to the personal 
function of the bishops, whether as mem
bers of the college of bishops or as pas
tors of the particular Churches. 

For this reason, not only is the Roman 
Curia far from being a barrier or screen 
blocking personal communications and 
dealings between bishops and the Roman 
Pontiff, or restricting them with condi
tions, but, on the contrary, it is itself the 
facilitator for communion and the sharing 
of concerns, and must be ever more so. 

9 - By reason of its diaconia con
nected to the Petrine ministry, one con
cludes,  on one hand, that the Roman 
Curia is closely bound to the bishops of 
the whole world, and, on the other, that 
those pastors and their Churches are the 
first and principal beneficiaries of the 
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work of the dicasteries. This is proved 
even by the composition of the Curia. 

For the Roman Curia is composed of 
nearly all the cardinals who, by defini
tion, belong to the Roman Church, 23 and 
they closely assist the Supreme Pontiff in 
governing the universal Church. When im
portant matters are to be dealt with, they 
are all called together into regular or spe
cial consistories. 24 So they come to have a 
strong awareness of the needs of all of 
God's people, and they labour for the 
good of the whole Church. 

In addition to this, most of the heads of 
the individual dicasteries have the char
acter and grace of the episcopate, per
taining to the one College of Bishops, and 
so are inspired by the same solicitude for 
the whole Church as are all bishops in hi
erarchical communion with their head, 
the bishop of Rome. 

Furthermore, as some diocesan bishops 
are coopted onto the dicasteries as mem
bers and are "better able to inform the Su
preme Pontiff on the thinking, the hopes 
and the heeds of all the Churches,"25 so the 
collegial spirit between the bishops and 
their head works through the Roman Curia 
and finds concrete appl ication,  and 
this is extended to the whole Mystical Body 
which, "is a corporate body of Churches. "26 

This collegial spirit is also fostered be
tween the various dicasteries. All the car
dinals in charge of dicasteries, or their 
representatives, when specific questions 
are to be addressed, meet periodically in 

beneficiarios operis Dicasterio
rum. Quod eiusdem Curire et
iam compositione probatur. 

Etenim Romanam Curiam 
omnes fere componunt Patres 
Cardinales, ad Romanam Eccle
siam proprio nomine pertinen
tes, qui proxime Summum Pon
tificem in universali Ecclesia 
gubernanda adiuvant, quique in
super cuncti sive in ordinaria 
sive in extraordinaria Consisto
ria convocantur, cum graviora 
negotia tractanda id suadeant; 
quo igitur fit ut, necessitates to
tius Populi Dei plenius cognos
centes, Ecclesire universre bono 
prospicere pergant. 

Hue etiam accedit quod sin
gulis Dicasteriis prrepositi epis
copali charactere et gratia ple
rumque pollent, ad unumque 
Episcoporum Collegium perti
nent, itemque eadem etiam erga 
universam Ecclesiam sollicitu
dine urgentur, qua omnes Epis
copi, in communione hierarchi
ca cum Romano Episcopo suo 
Capite, devinciuntur. 

Cum insuper inter Dicaste
riorum membra aliqui coopten
tur direcesani Episcopi, "qui 
mentem, optata ac necessitates 
omnium Ecclesiarum Summo 
Pontifici plenius referre vale
ant", per Romanam Curiam col
legialis affectus, qui inter Epis
copos eorumque Caput interce
dit, ad concretam applicationem 
perducitur, idemque ad totum 
mysticum Corpus extenditur, 
"quod est etiam corpus Eccle
siarum". 

Qui quidem collegialis affec
tus inter varia quoque Dicaste
ria colitur. Omnes enim Cardi
nales Dicasteriis prrepositi  
certis temporibus inter se con
veni un t, vel ipsorum partes 

23. Cf Ap. Const. Vicariw potestatis, 06-01-1977, AAS 69 (1977) 6; GLD 8 (1973-1977) 255. 
24. Cf. c. 353. 
25. CD 10. 
26. LG 23. 
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agentes cum peculiares qures
tiones tractandre sint, ut collatis 
consiliis de potioribus qurestio
nibus certiores fiant ad illasque 
solvendas mutuum adiutorium 
conferant atque ideo agendi co
gitandique unitatem in Romana 
Curia provideant. 

Prreter hos episcopali potes
tate prreditos viros ad Dicaste
riorum navitatem plurimi requi
runtur operis adiutores, qui suo 
labore, haud raro abscondito 
neque levi vel facili, ministerio 
Petriano inserviant ac prosint. 

Etenim in Romanam Curiam 
advocantur sive direcesani ex 
universo terrarum orbe presby
teri, qui sacerdotii ministerialis 
participes, cum Episcopis arcte 
coniunguntur; sive Religiosi, e 
quibus maxima pars sunt pres
byteri, atque Religiosre Sodales, 
qui vitam suam ad Evangelii 
consilia diversimode compo
nunt, ad Ecclesire bonum augen
dum atque ad singulare Christi 
testimonium coram mundo 
prrestandum; sive laici viri atque 
mulieres, qui ob Baptismi atque 
Confirmationis virtutem proprio 
apostolico munere funguntur. 
Qure plurium virium conspiratio 
efficit ut omnes Ecclesire ordi
nes in pastoralem Romanre Cu
rire operam continuandam effi
cacius usque adiuvent Summum 
Pontificem, cum lpsius ministe
rio coniuncti. Exinde etiam pa
tet, huiusmodi omnium Eccle
sire ordinum servitium nihil si
mile in civili societate invenire, 
atque ipsorum laborem cum ani
mo vere serviendi prrestandum 
esse, ad ipsius Christi diaco
niam sequendam atque imitan
dam. 

10 - Clare inde elucet Ro
manre Curire ministerium, sive 
in semet ipso consideretur, sive 
ob ipsius rationes cum univer
sre Ecclesire Episcopis, sive ob 
fines, ad quos contendit atque 
ob concordem caritatis affec
tum, quo ducatur oportet, qua
dam collegialitatis nota pollere, 

order to brief one another on the more 
important matters and provide mutual as
sistance in finding solutions, thus provid
ing unity of thought and action in the 
Roman Curia. 

Apart from these bishops, the business 
of the dicasteries employs a number of 
collaborators who are of value and ser
vice to the Petrine ministry by work that 
is neither light nor easy and is often ob
scure. 

The Roman Curia calls into its service 
diocesan priests from all over the world, 
who by the ir share in the ministerial 
priesthood are closely united with the 
bishops, male religious, most of whom 
are priests, and fem ale religious, all of 
whom in their various ways lead their 
lives according to the evangelical coun
sels, furthering the good of the Church, 
and bearing special witness for Christ be
fore the world, and lay men and women 
who by virtue of baptism and confirma
tion are fulfilling their own apostolic role. 
By this coalition of many forces, all ranks 
within the Church come to join in the 
ministry of the Supreme Pontiff and do 
ever more effectively help him to con
tinue the pastoral work of the Roman Cu
ria. This kind of service by all ranks in the 
Church clearly has no equal in civil soci
ety and their labour is given with the in
tent of truly serving and of following and 
imitating the diaconia of Christ himself. 

10 - From this comes to light that the 
ministry of the Roman Curia is strongly 
imbued with a certain note of collegiality, 
even if the Curia itself is not to be com
pared to any kind of college. This is true 
whether the Curia be considered in itself 
or in its relations with the bishops of the 
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whole Church, or because of its purposes 
and the corresponding spirit of charity in 
which that ministry has to be conducted. 
This collegiality enables it to work for the 
college of bishops and equips it with suit
able means for doing so. Even more, it ex
presses the solicitude that the bishops 
have for the whole Church, inasmuch as 
bishops share this kind of care and zeal 
"with Peter and under Peter." 

This comes out most strikingly and 
takes on a symbolic force when, as we 
have already said above, the bishops are 
called to collaborate in the individual di
casteries. Moreover, each and every bis
hop still has the inviolable right and duty 
to approach the successor of Saint Peter, 
especially by means of the visits ad lim
ina Apostolorum. 

These visits have a special meaning all 
of their own, in keeping with ecclesiologi
cal and pastoral principles explained 
above. Indeed, they are first of all an op
portunity of the greatest importance, and 
they constitute, as it were, the centre of 
the highest ministry committed to the Su
preme Pontiff. For then the pastor of the 
universal Church talks and communi
cates with the pastors of the particular 
Churches, who have come to him in order 
to see Cephas (cf. Gal 1:18), to deal with 
him concerning the problems of their dio
ceses, face to face and in private, and so 
to share with him the solicitude for all the 
Churches (cf. 2 Cor 11:28). For these rea
sons, communion and unity in the inner
most life of the Church is fostered to the 
highest degree through the ad limina vis
its. 

These visits also allow the bishops a 
frequent and convenient way to contact 
the appropriate dicasteries of the Roman 
Curia, pondering and exploring plans 
concerning doctrine and pastoral action, 
apostolic initiatives, and any difficulties 
obstructing their mission to work for the 
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etiamsi ipsa Curia nulli sit com
paranda cuiuslibet naturre col
legio; qure nota earn ad inser
viendum Episcoporum Collegio 
informat mediisque ad id ido
neis instruit. Quin immo, ipso
rum etiam Episcoporum sollici
tudinem pro universa Ecclesia 
exprimit, siquidem Episcopi 
huiusmodi curam atque seduli
tatem "cum Petro et sub Petro" 
participant. 

Quod sane maxime excellit 
et symbolicam vim prre se fert, 
cum Episcopi - ut iam supra 
diximus - vocantur ut singulis 
Dicasteriis sociam operam prre
beant. Prreterea omnibus et sin
gulis Episcopis integrum ius 
manet et officium ipsum Beati 
Petri Successorem adeundi, po
tissim um per visitationes "ad 
Apostolorum limina". 

Hre visitationes, ob supra ex
posita ecclesiologica et pastora
lia principia, propriam peculia
remque significationem acci
piunt. Sunt enim in primis maxi
mi momenti opportunitas, et 
veluti centrum constituunt su
premi illius ministerii, Summo 
Pontifici commissi: nam Eccle
sire universalis Pastor tune com
municat atque colloquitur cum 
particularium Ecclesiarum Pas
toribus, qui ad ipsum se confer
unt ut in eo Cepham videant ( cf. 
Gal 1, 18), suarum di�cesium 
qurestiones coram atque priva
tim cum Ipso pertractent cum 
eoque ideo omnium Ecclesia
rum sollicitudinem participent 
( cf. 2 Car 11, 28). Quam ob rem, 
per visitationes ad limina com
munio atque unitas in intima Ee
desire vita maximopere foven
tur. 

Eredem prreterea Episcopis 
copiam commoditatemque prre
bent, ut cum competentibus Ro
manre Curire Dicasteriis consi
d ere n t atque explorent tum 
studia ad doctrinam actionem
que pastoralem attinentia, tum 
apostolatus incepta, tum diffi
cultates, qure reternre salutis 
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procurandre missioni, ipsis con
creditre, se interponant. 

11 - Cum igitur Romance 
Curire navitas cum munere Pe
triano iuncta in eoque fundata, 
in bonum simul universre Eccle
sire sive Ecclesiarum particula
rium cedat, ea prreprimis ad ex
plendum unitatis ministerium 
vocatur, quod Romano Pontifici 
singulariter commissum est, 
quatenus lpse divino placito 
perpetuum atque visibile funda
mentum Ecclesire constitutus 
est. Quapropter unitas in Eccle
sia pretiosus est thesaurus ser
vandus, defendendus, tutan
dus, promovendus, perpetuo 
erigendus, omnibus studiose 
cooperantibus, iis potissimum 
qui vicissim visibile princi
pium et fundamentum in suis 
Ecclesiis particularibus sunt. 

Igitur cooperatio, quam Ro
mana Curia Summa Pontifici 
prcestat, hoc unitatis ministe
rio fulcitur: hcec autem in pri
m is unitas est Fidei, qure sacro 
deposito, cuius Petri Successor 
primus est custos et tutor et a 
quo munus supremum confir
mandi fratres suscipit, regitur et 
struitur. Est pariter unitas dis
ciplince, quoniam agitur de ge
nerali disciplina Ecclesire, qure 
in normarum morumque com
plexu consistit, fundamentalem 
Ecclesire constitutionem con
format, atque media salutis eo
rumque rectam administratio
nem tuetur, una cum Populi Dei 
ordinata compagine. 

Eadem unitas, quam nullo 
non tempore regimen Ecclesire 
universre tuendam curat a diver
sis exsistendi et agendi modis 
pro varietate personarum et cul
turarum nedum detrimentum 

27. Cf. ibid., 23. 

eternal salvation of the people committed 
to then. 

11 - Thus since the zealous activity of 
the Roman Curia, united to the Petrine 
ministry and based on it, is dedicated to 
the good both the whole Church and the 
particular Churches, the Curia is in the 
first place being called on to fulfill that 
ministry of unity which has been en
trusted in a singular way to the Roman 
Pontiff insofar as he has been set up by 
God's will as the permanent and visible 
foundation of the Church. Hence unity in 
the Church is a precious treasure to be 
preserved, def ended, protected, and pro
moted, to be for ever exalted with the de
voted cooperation of all, and most indeed 
by those who each in their turn are the 
visible source and foundation of unity in 
their own particular Churches.27 

Therefore the cooperation which the 
Roman Curia gives to the Supreme Pon
tiff is rooted in this ministry of unity. This 
unity is  in the first place the unity of 
faith, governed and constituted by the sa
cred deposit of which Peter's successor is 
the chief guardian and protector and 
through which indeed he receives his 
highest responsibility, that of strengthen
ing his brothers. The unity is likewise the 
unity of discipline, the general discipline 
of the Church, which consists in a system 
of norms and patterns of behaviour, gives 
shape to the fundamental structure of the 
Church, safeguards the means of salva
tion and their correct administration, to
gether with the ordered structure of the 
people of God. 

Church government safeguards this 
unity and cares for it at all times. So far 
from suffering harm from the differences 
of life and behaviour among various per
sons and cultures, what with the immense 
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variety of gifts poured out by the Holy 
Spirit, this same unity actually grows 
richer year by year, so long as there are no 
isolationist or centripetal attempts and so 
long as everything is brought together into 
the higher structure of the one Church. 
Our predecessor John Paul I brought this 
principle to mind quite admirably when he 
addressed the cardinals about the agen
cies of the Roman Curia: " [They] provide 
the Vicar of Christ with the concrete 
means of giving the apostolic service that 
he owes the entire Church. Consequently, 
they guarantee an organic articulation of 
legitimate autonomies, while maintaining 
an indispensable respect for that unity of 
discipline and faith for which Christ 
prayed or the very eve of his passion."28 

And so it is that the highest ministry of 
unity in the universal Church has a high 
respect for lawful customs, for the mores 
of peoples and for that authority which 
belongs by divine right to the pastors of 
the particular Churches. Clearly however, 
whenever serious reasons demand it, the 
Roman Pontiff cannot fail to intervene in 
order to protect unity in faith, in charity, 
or in discipline. 

12 - And so, since the mission of the 
Roman Curia is ecclesial, it claims the co
operation of the whole Church to which it 
is directed. For no one in the Church is 
cut off from others and each one indeed 
makes up the one and the same body with 
all others. 

This kind of cooperation is carried out 
through that communion we spoke of at 
the beginning, namely of life, charity, and 
truth, for which the messianic people is set 

patiatur per donorum immen
sam varietatem, quce Spiritus 
Sanctus profundit, perenniter 
ditescit, dummodo ne exinde ni
sus sese separandi insularum ad 
instar vel fugce a centro exorian
tur, sed omnia in altiorem unius 
Ecclesice structuram compo
nantur. Quod principium Deces
sor Noster loannes Paulus I op
time commemoravit, cum Pa
tres Cardinales allocutus hcec 
de Romance Curice institutis as
severavit: eadem "Christi Vica
rio id prcestant ut apostolico mi
nisterio, cuius lpse universce Ec
clesice debitor est, certe ac defi
nite fungi possit, atque hac 
ratione provident ut legitimce 
agendi libertates sese organico 
modo explicent, servato tamen 
necessario obsequio erga illam 
disciplince immo etiam fidei uni
tatem, ad Ecclesice naturam per
tinentem, pro qua Christus ante
quam pateretur oravit". 

Quo fit ut supremum unitatis 
ministerium universalis Eccle
sice legitimas consuetudines, 
populorum mores atque potes
tatem, quce iure divino ad Eccle
siarum particularium Pastores 
pertinet, vereatur. lpse tamen 
Romanus Pontifex, uti patet, 
prcetermittere non valet quin 
manus apponat quotiescumque 
graves rationes pro tuenda uni
tate in fide, in caritate vel in dis
ciplina id postulent. 

12 - Munus itaque Romance 
Curice ecclesiale cum sit, coo
perationem totius Ecclesice, ad 
quam dirigitur, requirit. Nemo 
enim in Ecclesia ab aliis est 
seiunctus, immo quisque cum 
ceteris omnibus unum idemque 
efficit corpus. 

Cuiusmodi cooperatio per il
lam communionem agitur, e qua 
exordium sumpsimus, scilicet 
vitce, caritatis et veritatis, in 
quam Populus messianicus a 

28. Allocution to the cardinals, 30-08-1978, AAS 70 (1978) 703; TPS 23 (1978) 318-319. 
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Christo Domino est constitutus, 
ab Eoque ut redemptionis ins
trumentum assumitur et tam
quam lux mundi et sal terrre ad 
universum mundum mittitur. Si
cut ergo Romanre Curire est 
cum omnibus Ecclesiis commu
nicare, ita Pastores Ecclesia
rum particularium, quas ipsi "ut 
vicarii et legati Christi regunt", 
cum Romana Curia communica
re satagant oportet, ut per hrec 
fidentia commercia, firmiore 
vinculo cum Petri Successore 
obstringantur. 

Qure inter Ecclesire centrum 
eiusque, ut ita dicamus, peri
pheriam mutua communicatio, 
dum nullius extollit auctoritatis 
fastigium, communionem inter 
omnes maximopere promovet, 
ad instar viventis cuiusdam cor
poris, quod ex mutuis omnium 
membrorum rationibus constat 
atque operatur. Quod feliciter 
expressit Paulus VI Decessor 
Noster: "Liquet enim motui ad 
centrum ac veluti ad cor Eccle
sire respondere opus esse alium 
motum, qui a medio ad extrema 
feratur atque quadam ratione 
omnes et singulas Ecclesias, 
cunctos et singulos Pastores ac 
fideles attingat, ita ut ille signifi
cetur et ostendatur thesaurus 
veritatis, gratire et unitatis, 
cuius Christus Dominus ac Re
demptor Nos effecit participes, 
custodes ac dispensatores". 

Qure omnia eo pertinent, ut 
uni eidemque Populo Dei effica
cius prrebeatur ministerium sa
l u tis;  ministerium dicimus, 
quod prreprimis postulat mu
tuum inter particularium Eccle
siarum Pastores et universre Ec
clesire Pastorem adiutorium, ita 

29. Cf. LG 9. 
30. Ibid., 27. 

up by Christ Our Lord, taken up by Christ 
as an instrument of redemption, and sent 
out to the whole world as the light of the 
world and the salt of the earth. 29 There
fore, just as it is the duty of the Roman 
Curia to communicate with all the Chur
ches ,  so the pastors of the particular 
Churches, governing these Churches "as 
vicars and legates of Christ, "30 must take 
steps to communicate with the Roman Cu
ria, so that, dealing thus with each other in 
all trust, they and the successor of Peter 
may come to be bound together ever so 
strongly. 

This mutual communication between 
the centre of the Church and the periph
ery does not enlarge the scope of any
one's authority but promotes communion 
in the highest degree, in the manner of a 
living body that is constituted and acti
vated precisely by the interplay of all its 
members. This was well expressed by our 
predecessor Paul VI: "It is obvious, in 
fact, that along with the movement to
ward the centre and heart of the Church, 
there must be another corresponding 
movement, spreading from the centre to 
the periphery and carrying, so to speak, 
to each and all of the local Churches, to 
each and all of the pastors and the faith
ful, the presence and testimony of that 
treasure of truth and grace of which 
Christ has made Us the partaker, deposi
tory and dispenser. "31 

All of this means that the ministry of 
salvation provides more effectively to this 
one and same people of God, a ministry, 
we repeat, which before anything else de
mands mutual help between the pastors 
of the particular Churches and the pastor 

31. M.P Sollicitudo omnium Ecclesiarum, 24-01-1969, AAS 61 (1969) 475; TPS 14 (1969) 
261. 
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of the whole Church, so that all may bring 
their efforts together and strive to fulfill 
that supreme law which is the salvation 
of souls. 

History shows that when the Roman 
Pontiffs founded the Roman Curia and 
adopted it to new conditions in the Church 
and in the world, they intended nothing 
other than to work all the better for this 
salvation of souls. With full justification 
did Paul VI visualise the Roman Curia as 
another cenacle or upper room of Jerusa
lem totally dedicated to the Church.32 We 
ourselves have proclaimed to all who 
work there that the only possible code of 
action is to set the norm for the Church and 
to deliver eager service to the Church.33 In
deed, in this new legislation on the Roman 
Curia it has been our will to insist that the 
dicasteries should approach all questions 
"by a pastoral route and with a pastoral 
sense of judgement, aiming at justice and 
the good of the Church and above all at the 
salvation of souls. "34 

13 - Now as we are about to promul
gate this Apostolic Constitution, laying 
down the physionomy of the Roman Cu
ria, we wish to bring together the ideas 
and intentions that have guided us. 

First of all we wanted the image and 
features of this Curia to respond to the 
demands of our time, bearing in mind the 
changes that have been made by us or our 
predecessor Paul VI after the publication 
of the Apostolic Constitution Regimini 
Ecclesire universre. 

ut omnes collatis viribus adni
tantur adimplere supremam 
earn legem, qme est salus ani
marum. 

Nihil omnino aliud, quam ut 
huic saluti animarum uberius 
usque consulerent, Summi Pon
tifices voluerunt, sive Romanam 
Curiam condendo, sive novis 
Ecclesire mundique condicioni
bus ipsam aptando, sicut e re
rum historia patet. lure igitur 
merito Paulus VI Romanam Cu
riam, veluti alterum Hierosoly
mitanum cenaculum, et sanctre 
Ecclesire prorsus debitam sibi 
effingebat. Nosmetipsi idcirco 
ediximus omnibus, qui in ipsa 
operam dant, unicam agendi ra
tionem esse et normam Eccle
sire et erga Ecclesiam alacre 
prrestare servitium. Immo in hac 
nova de Romana Curia Lege sta
tuere voluimus, ut qurestiones 
omnes a Dicasteriis tractentur 
"viis [ ... ] ac iudiciis pastoralibus, 
animo intento tum ad iustitiam 
et Ecclesire bonum tum prreser
tim ad animarum salutem". 

13 - lam igitur promulgaturi 
hanc Constitutionem apostoli
cam, qua nova Romanre Curire 
lineamenta impertiuntur, pla
cet nunc Nobis consilia atque 
proposita complecti, quibus 
ducti sumus. 

Voluimus in primis ut eius
dem Curire imago et facies no
vis responderet nostri temporis 
postulatis, ratione mutationum 
habita, qure post editam Consti
tutionem apostolicam Regimi
ni Ecclesice universce sive a De
cessore Nostro Paulo VI sive a 
Nobis factre sunt. 

32. Allocution to the participants to the spiritual exercises held at the Apostolic Palace, 
1 7-03-1973, Insegnamenti di Paolo VI 1 1  (1973) 257. 
33. Cf. Allocution to the Roman Curia, 28-06-1986, Insegnamenti di Giovanni Paolo II 

9 (1986), part 1, 1954; Or 16 (1986-1987) 192. 
34. Art. 15. 
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Deinde Nostrum fuit ut Ee
desire legum renovatio, qure per 
evulgatum novum Codicem Ju
ris Canonici inducta est, vel 
qure in eo est posita ut ad effec
tum deducatur in recognoscen
do Cadice Juris Canonici Orien
talis, aliquo modo expleretur at
que conficeretur. 

Tum in animo habuimus ut 
antiquitus recepta Romanre Cu
rire Dicasteria et Instituta magis 
idonea redderentur ad ipsorum 
fines consequendos, ad quos 
instituta sunt, scilicet ad partici
panda regiminis, iurisdictionis 
atque negotiorum exsecutionis 
munera; qua de re factum est ut 
horum Dicasteriorum agendi 
provincire inter ipsa aptius dis
tribuerentur ac distinctius desi
gnarentur. 

Deinde, prre oculis habentes 
qure rerum usus hisce annis do
cuit qureque semper novis eccle
sialis societatis postulatis requi
runtur, cogitavimus iuridicam 
figuram rationemque iterum 
considerare illorum instituto
rum, qure merito "post-concilia
ria" appellantur, eorum forte 
conformationem ordinationem
que mutando. Quod eo consilio 
fecimus, ut magis magisque utile 
fructuosumque ipsorum institu
torum munus redderetur, scili
cet in Ecclesia promovendi pe
culiaria pastoralia opera atque 
rerum studium, qure augescente 
in dies celeritate Pastorum solli
citudinem occupant eademque 
tempestivas securasque respon
siones postulant. 

Denique nova et etiam stabi
lia incepta ad mutuam operam 
inter Dicasteria consociandam 
excogitata sunt, quorum ope 
quredam agendi ratio habeatur 
unitatis notam suapte natura 
prre se ferens. 

Qure ut uno comprehenda
mus verbo, curre Nobis fuit con
tinenter procedere ut Romanre 
Curire constitutio atque agendi 
ratio tum ecclesiologicre illi 
rationi, a Concilio Vaticano II 

Then it was our duty to fulfill and com
plete that renewal of the laws of the 
Church which was brought in by the pub
lication of the new Code of Canon Law or 
which is to be brought into effect by the 
revision of the Eastern canonical legisla
tion. 

Then we had in mind that the traditional 
dicasteries and organs of the Roman Curia 
be made more suitable for the purposes 
they were meant for, that is, their share in 
governance, jurisdiction, and administra
tion. For this reason, their areas of compe
tence have been distributed more aptly 
among them and more distinctly delin
eated. 

Then with an eye to what experience 
has taught in recent years and to the never 
ending demands of Church society, we re
examined the juridical figure and reason 
of existence of those organs which are 
rightly called "postconciliar," changing on 
occasion their shape and organization. We 
did this in order to make the work of those 
institutions more and more useful and 
beneficial, that is, supporting special pas
toral activity and research in the Church 
which, at an ever accelerating pace, are 
filling pastors with concern and which 
with the same urgency demand timely and 
well thought out answers. 

Finally, new and more stable measures 
have been devised to promote mutual co
operation between dicasteries, so that 
their manner of working may intrinsically 
bear the stamp of unity. 

In a word, our whole steadfast approach 
has been to make sure that the structure 
and working methods of the Roman Curia 
increasingly correspond to the ecclesiol
ogy spelled out by the Second Vatican 
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Council, be ever more clearly suitable for 
achieving the pastoral purposes of its own 
constitution, and more and more fit to 
meet the needs of Church and civil society. 

It is indeed our conviction that now, at 
the beginning of the third millennium 
after the birth of Christ, the zeal of the 
Roman Curia in no small measure con
tributes to the fact that the Church might 
remain faithful to the mystery of her ori
gin, 35 since the Holy Spirit makes her 
grow for ever more young with the power 
of the Gospel. 36 

14 - Having given thought to all these 
matters with the help of expert advisors, 
sustained by the wise counsel and colle
gial spirit of the cardinals and bishops, 
having diligently studied the nature and 
mission of the Roman Curia, we have 
commanded that this Apostolic Constitu
tion be drawn up, led by the hope that 
this venerable institution, so necessary to 
the government of the Church, may re
spond to that new pastoral impulse by 
which all the faithful are moved, laity and 
priests and particularly the bishops, espe
cially now after the Second Vatican Coun
cil, to listen ever more deeply and follow 
what the Spirit is saying to the Churches 
(cf. Acts 2:7). 

Just as all the pastors of the Church, 
and among them in a special way the 
bishop of Rome, are keenly aware that 
they are "Christ's servants, stewards en
trusted with the mysteries of God" (1 Cor 
4: 1) and seek above all to be utterly loyal 
helpers whom the Eternal Father may 
easily use to carry out the work of salva
tion in the world, so also the Roman 

pertractatre, magis magisque res
ponderent, tum ad ipsius consti
tutionis pastorales propositos 
fines obtinendos clariore usque 
modo idonea evaderent, tum ec
clesialis civilisque societatis ne
cessitatibus aptius in dies ob
viam irent. 

Siquidem persuasum Nobis 
est Romance Curire navitatem 
haud paulum conferre, ut Eccle
sia, tertio post Christum natum 
adventante millennio, ortus sui 
mysterio fidelis perseveret. 

14 - Hisce omnibus attentis, 
opera peritorum virorum adhibi
ta, sapienti consilio et collegiali 
affectu suffulti Patrum Cardina
lium et Episcoporum, diligenter 
perspectis Romance Curire natu
ra et munere, hanc Apostolicam 
Constitutionem exarari iussi
mus, spe ducti ut veneranda 
hrec et regimini Ecclesire neces
saria institutio, novo illi pastora
li instinctui respondeat, quo 
prresertim post celebratum Con
cilium Vaticanum II fideles om
nes, laici, presbyteri et prreser
tim Episcopi  aguntur ,  quo 
penitius usque audiant atque se
quan tur ea qure Spiritus dicat 
Ecclesiis ( cf. Ap 2, 7). 

Quemadmodum enim omnes 
Ecclesire Pastores, atque inter ip
sos speciali modo Romanus Epis
copus, persentiunt se esse "mi
nistros Christi et dispensatores 
mysteriorum Dei" (1 Cor 4, 1 ), at
q u e cupiunt  se  prrepr imis  
adiutores prrebere fidelissimos, 
quibus .t'Eternus Pater facile uta
tur ad salutis opus in mundo 
prosequendum, ita Romana Cu-

35. Cf. Enc. Dominum et vivificantem 66, 18-05-1986, AAS 78 (1986) 896-897; Or 16 (1986-
1987) 99. 
36. Cf. LG 4. 
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ria, in singulis quibusque exerci
tatis sure magni momenti navita
tis orbibus, peroptat ut ipsa quo
que eodem Spiritu eodemque 
afflatu pervadatur: Spiritum di
cimus Filii hominis, Christi Uni
geniti Patris, qui "venit [ . . .  ] sal
vare quod perierat" (Mt 18, 11), 
cuiusque unicum amplissimum
que optatum perpetuo eo con
tendit, ut omnes homines "vitam 
habeant et abundantius ha
beant" (Io 10,10). 

Propterea, opitulante Dei 
gratia ac favente Beatissimre 
Virginis Marire, Ecclesire Ma
tris, auxilio, normas de Romana 
Curia qure sequuntur statuimus 
atque decernimus. 

Curia has this strong desire, in each and 
every sphere of its important work, to be 
filled with the same spirit and the same 
inspiration; the Spirit, we say, of the Son 
of Man, of Christ the only begotten of the 
Father, who "has come to save what was 
lost" (Mt 18: 11) and whose single and all
embracing wish is that all men "may have 
life and have it to the full" (Jn 10:10). 

Therefore, with the help of God's grace 
and of the Most Blessed Virgin Mary, the 
Mother of the Church, we establish and 
decree the following norms for the Roman 
Curia. 

I 
GENERAL NORMS 

The Notion of Roman Curia 

Art. 1 - Curia Romana com
plexus est Dicasteriorum et Ins
titutorum, qure Romano Pontifi
ci adiutricem operam navant in 
exercitio eius supremi pastora
lis muneris ad Ecclesire Univer
sre Ecclesiarumque particula
rium bonum ac servitium, quo 
quidem unitas fidei et commu
nio populi Dei roboratur atque 
missio Ecclesire propria in mun
do promovetur. 

Art. 1 - The Roman Curia is the com
plex of dicasteries and institutes which 
help the Roman Pontiff in the exercise of 
his supreme pastoral function for the 
good and service of the whole Church 
and of the particular Churches. This 
strengthens the unity of the faith and the 
communion of the people of God and pro
motes the mission proper to the Church 
in the world. 

THE STRUCTURE OF THE DICASTERIES 

Art. 2 - § 1. Dicasteriorum 
nomine intelleguntur: Secretaria 
Status, Congregationes, Tribu
nalia, Consilia et Officia, scilicet 
Camera Apostolica, Administra
tio Patrimonii Sedis Apostolicre, 
Prrefectura Rerum CEconomica
rum Sanctre Sedis. 

§ 2. Dicasteria sunt inter se 
iuridice paria. 

Art. 2 - § 1. By the word "dicasteries" 
are understood the Secretariat of State, 
Congregations, Tribunals, Councils and 
Offices, namely the Apostolic Camera, 
the Administration of the Patrimony of 
the Apostolic See, and the Prefecture for 
the Economic Affairs of the Holy See. 

§ 2. The dicasteries are j uridically 
equal among themselves. 
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§ 3. Attached to the institutes of the 
Roman Curia are the Prefecture of the 
Papal Household and the Office for the 
Liturgical Celebrations of the Supreme 
Pontiff. 

Art. 3 - § 1. Unless they have a differ
ent structure in virtue of their specific na
ture or some special law, the dicasteries 
are composed of the cardinal prefect or 
the presiding archbishop, a body of cardi
nals and of some bishops, assisted by a 
secretary, consultors, senior administra
tors, and a suitable number of officials. 

§ 2. According to the specific nature of 
certain dicasteries, clerics and other 
faithful can be added to the body of cardi
nals and bishops. 

§ 3. Strictly, speaking the members of a 
congregation are the cardinals and the 
bishops. 

Art. 4 - The prefect or president acts 
as moderator of the dicastery, directs it 
and acts in its name. 

The secretary, with the help of the un
dersecretary, assists the prefect or presi
dent in managing the business of the 
dicastery as well as its human resources. 

Art. 5 - § 1. The prefect or president, 
the members of the body mentioned in a 
art. 3, § 1, the secretary, and other senior 
administrators and consultors are ap
pointed by the Supreme Pontiff for a five
year term. 

§ 2. Once they have completed sev
enty-five years of age, cardinal prefects 
are asked to submit their resignation to 
the Roman Pontiff, who will provide, all 
things considered. Other moderators and 
secretaries cease from office, having 
completed seventy-five years age; mem
bers, when they have completed eighty 
years of age; those who are attached to 
any dicastery by reason of their function 
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§ 3. Institutis autem Curire 
Romanre accedunt Prrefectura 
Pontificalis Domus et Officium 
de Liturgicis Celebrationibus 
Summi Pontificis. 

Art. 3 - § 1. Dicasteria, nisi 
ob peculiarem ipsorum natu
ram aut specialem legem aliam 
habeant structuram, constant 
ex Cardinali Prrefecto vel Ar
chiepiscopo Prreside, cretu Pa
trum Cardinalium et quorun
dam Episcoporum, adiuvante 
Secretario. lisdem adsunt Con
sultores et operam prrestant Ad
minis tri maiores atque con
gruus Officialium numerus. 

§ 2. Iuxta peculiarem natu
ram quorundam Dicasteriorum, 
ipsorum cretui adscribi possunt 
clerici necnon alii Christifide
les. 

§ 3 .  Congregationis autem 
Membra proprie dicta sunt Car
dinales et Episcopi. 

Art. 4 - Prrefectus vel Prre
ses Dicasterium moderatur, id 
dirigit eiusdemque personam 
gerit. 

Secretarius, cooperante Sub
secretario, Prrefectum vel Prre
sidem in Dicasterii negotiis per
sonisque moderandis, adiuvat. 

Art. 5 - § 1 .  Prrefectus vel 
Prreses, Membra cretus, Secre
tari us ceterique Administri 
maiores necnon Consultores a 
Summo Pontifice ad quinquen
nium nominantur. 

§ 2. Expleto septuagesimo 
quinto retatis anno, Cardinales 
prrepositi rogantur ut officii re
nuntiationem exhibeant Roma
no Pontifici, qui, omnibus per
pensis, providebit. Ceteri Mode
ratores necnon Secretarii, ex
pleto septuagesimo quinto reta
tis anno, a munere cessant; 
Membra, octogesimo anno ex
pleto; qui tamen ratione muneris 
alicui Dicasterio adscripti sunt, 
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cessante munere, desinunt esse 
Membra. 

Art. 6 - Occurrente morte 
Summi Pontificis, omnes Dicas
teriorum Moderatores et Mem
bra a munere cessant. Excipiun
tur Romanre Ecclesire Camera
rius et Prenitentiarius Maior, qui 
ordinaria negotia expediunt, ea 
Cardinalium Collegio proponen
tes, qure ad Summum Pontifi
cem essent referenda. 

Secretarii ordinario modera
mini Dicasteriorum prospi
ciunt, negotia tantum ordinaria 
curantes; ipsi vero indigent con
firmatione Summi Pontificis, in
tra tres ab Eius electione men
ses. 

Art. 7 - Membra ccetus su
muntur ex Cardinalibus sive in 
Urbe sive extra Urbem commo
rantibus, quibus accedunt, qua
tenus peculiari peritia in rebus, 
de quibus agitur, pollent, non
nulli Episcopi, prresertim dice
cesani, necnon, iuxta Dicasterii 
naturam, quidam clerici et alii 
Christifideles, hac tamen lege, 
ut ea, qure exercitium potestatis 
regiminis requirunt, reserventur 
iis qui ordine sacro insigniti 
sunt. 

Art. 8 - Consultores quoque 
nominantur ex clericis vel cete
ris Christifidelibus scientia et 
prudentia prrestantibus, ratio
ne universalitatis, quantum fieri 
potest, servata. 

Art. 9 - Officiales assumun
tur ex Christifidelibus, clericis 
vel laicis, commendatis virtute, 
prudentia, usu rerum, debita 
scientia, aptis studiorum titulis 
comprobata, ex variis orbis re
gionibus, quantum fieri potest, 
selectis, ita ut Curia indolem 
universalem Ecclesire expri
mat. Candidatorum idoneitas 
experimentis aliisve congruen
tibus modis pro opportunitate 
comprobetur. 

cease to be members when their function 
ceases. 

Art. 6 - On the death of the Supreme 
Pontiff, all moderators and members of 
the dicasteries cease from their function. 
The chamberlain of the Roman Church 
and the major penitentiary are excepted, 
who expedite ordinary business and refer 
to the College of Cardinals those things 
which would have been referred to the 
Supreme Pontiff. 

The secretaries see to the ordinary op
erations of the dicasteries, taking care of 
ordinary business only; they need to be 
confirmed in office by the Supreme Pon
tiff within three months of his election. 

Art. 7 - The members of the body ment
ioned in art. 3, § 1, are taken from among 
the cardinals living in Rome or outside the 
city, to whom are added some bishops, es
pecially diocesan ones, insofar as they 
have special expertise in the matters 
being dealt with; also, depending on the 
nature of the dicastery, some clerics and 
other Christian faithful, with this proviso 
that matters requiring the exercise of 
power of governance be reserved to those 
in holy orders. 

Art. 8 - Consultors also are appointed 
from among clerics or other Christian 
faithful outstanding for knowledge and 
prudence, taking into consideration, as 
much as possible, the international char
acter of the Church. 

Art. 9 - Officials are taken from among 
the Christian faithful, clergy or laity, voted 
for their virtue, prudence, and experience, 
and for the necessary knowledge attested 
by suitable academic degrees, and selected 
as far as possible from the various regions 
of the world, so that the Curia may express 
the universal character of the Church. The 
suitability of the applicants should be eval
uated by test or other appropriate means, 
according to the circumstances. 
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Particular Churches, moderators of in
stitutes of consecrated life and of societ
ies of apostolic life will not fail to render 
assistance to the Apostolic See by allow
ing their Christian faithful or their mem
bers to be available for service at the Ro
man Curia. 

Art. 10 - Each dicastery is to have its 
own archive where incoming documents 
and copies of documents sent out are 
kept safe in an organized system of "pro
tocol" in accordance with modern meth
ods. 

PROCEDURE 

Art. 11 - § 1. Matters of major impor
tance are reserved to the general meeting, 
according to the nature of each dicastery. 

§ 2. All members must be called in due 
time to the plenary sessions, held as far as 
possible once a year, to deal with ques
tions involving general principles, and for 
other questions which the prefect or presi
dent may have deemed to require treat
ment. For ordinary sessions it is sufficient 
to convoke members who are in Rome. 

§ 3. The secretary participates in all 
sessions of the meeting with the right to 
vote. 

Art. 12 - Consultors and those who 
are equivalent to them are to make a dili
gent study of the matter in hand and to 
present their considered opinion, usually 
in writing. 

So far as opportunity allows and de
pending on the nature of each dicastery, 
consultors can be called together to ex
amine questions in a collegial fashion 
and, as the case may be, present a com
mon position. 
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Ecclesire particulares, Mode
ratores Institutorum vitre con
s e cratre et Societatum vitre 
apostolicre ne omittant adiutri
cem operam Apostolicre Sedi 
prrebere, sinentes ut eorum fi
deles aut sodales, si opus fuerit, 
in Romanam Curiam arcessan
tur. 

Art. 10 - Unumquodque Di
casterium proprium habet ar
chivum, in quo documenta re
cepta atque exemplaria eorum, 
qure missa sunt, in "protocol
lum" relata, ordinate, tuto et se
cundum hodierni temporis ra
tiones custodiantur. 

Art . 11 - § 1. Negotia maio
ris momenti ccetui generali, iux
ta cuiusque Dicasterii naturam, 
reservantur. 

§ 2. Ad plenarias sessiones, 
semel in anno, quantum fieri po
test, celebrandas, pro qurestio
nibus naturam principii genera
lis habentibus aliisque, quas 
Prrefectus vel Prreses tractan
das censuerit, omnia Membra 
tempestive convocari debent. 
Ad ordinarias autem sessiones 
sufficit ut convocentur Membra 
in Urbe versantia. 

§ 3. Omnes ccetus sessiones 
Secretarius cum iure suffra
gium ferendi participat. 

Art. 12 - Consultorum at
que eorum qui ipsis assimilan
tur est studio rei propositre dili
g enter incumbere suamque 
sententiam, pro more scriptam, 
de ea exarare. 

Pro opportunitate atque iux
ta cuiusque Dicasterii naturam, 
Consultores convocari possunt 
ut collegialiter qurestiones pro
positas examinent et, si casus 
ferat, sententiam communem 
proferant. 
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Singulis in casibus alii ad 
consulendum vocari possunt, 
qui, etsi in Consultorum nume
rum non sunt relati, peculiari ta
men peritia rei pertractandre 
commendentur. 

Art. 13 - Dicasteria, secun
dum uniuscuiusque propriam 
competentiam, negotia tractant, 
qure ob peculiare suum momen
tum, natura sua aut iure, Sedi 
Apostolicre reservantur, atque 
ea qure fines competentire sin
gulorum Episcoporum eorumve 
cretuum excedunt, necnon ea 
qme ipsis a Summo Pontifice 
committuntur ; in studium in
cumbunt problematum gravio
rum vigentis retatis, ut actio 
pastoralis Ecclesire efficacius 
promoveatur apteque coordine
tur, debita servata relatione 
cum Ecclesiis particularibus; 
promovent incepta pro bono 
Ecclesire universalis; ea deni
que cognoscunt, qure Christifi
deles, iure proprio utentes, ad 
Sedem Apostolicam deferunt. 

Art. 14 - Dicasteriorum com
petentia definitur ratione ma
terire nisi aliter expresse cau
tum sit. 

Art. 15 - Qurestiones trac
tandre sunt ad tramitem iuris, 
sive universalis sive peculiaris 
Rom anre Cur ire, atque iuxta 
normas uniuscuiusque Dicaste
rii, viis tamen ac iudiciis pasto
ralibus, animo intento tum ad 
iustitiam et Ecclesire bonum 
tum prresertim ad animarum sa
lutem. 

Art. 16 - Romanam Curiam 
fas est adire, prreterquam offi
ciali Latino sermone, cunctis 
etiam sermonibus hodie latius 
cognitis. 

In commodum omnium Di
casteriorum "Centrum" consti-

For individual cases, others can be 
called in for consultation who, although 
not numbered among the consultors, are 
qualified by their special expertise in the 
matter to be treated. 

Art. 13 - Depending on their own pro
per field of competence, the dicasteries 
deal with those matters which, because of 
their special importance, either by their 
nature or by law, are reserved to the Apos
tolic See and those which exceed the com
petence of individual bishops and their 
conferences, as well as those matters com
mitted to them by the Supreme Pontiff. 
The dicasteries study the major problems 
of the present age, so that the Church's 
pastoral action may be more effectively 
promoted and suitably coordinated, with 
due regard to relations with the particular 
Churches. The dicasteries promote initia
tives for the good of the universal Church. 
Finally, they review matters that the Chris
tian faithful, exercising their own right, 
bring to the attention of the Apostolic See. 

Art. 14 - The competence of dicaster
ies is defined on the basis of subject mat
ter, unless otherwise expressly provided 
for. 

Art. 15 - Questions are to be dealt with 
according to law, be it universal law or the 
special of the Roman Curia, and according 
to the norms of each dicastery, yet with 
pastoral means and judgements, attentive 
both to justice and the good of the Church 
and especially to the salvation of souls. 

Art. 16 - Apart from the official Latin 
language, it is acceptable to approach the 
Roman Curia in any of the languages 
widely known today. 

For the convenience of the dicasteries, 
a centre is being established for translat
ing documents into other languages. 37 

37. [At the date when this second edition is going to press, the Translation Centre has not 
yet been established, because of financial constraints. (Editors' note.)] 
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Art. 17 - General documents prepared 
by one dicastery will be communicated to 
other interested dicasteries, so that the 
text may be improved with any correc
tions that may be suggested, and, through 
common consultation, it may even be pro
ceeded in a coordinated manner to their 
implementation. 

Art. 18 - Decisions of major impor
tance are to be submitted for the appro
bation of the Supreme Pontiff, except 
decisions for which special faculties have 
been granted to the moderators of the di
casteries as well as the sentences of the 
Tribunal of the Roman Rota and the Su
preme Tribunal of the Apostolic Signatura 
within the limits of their proper compe
tence. 

The dicasteries cannot issue laws or 
general decrees having the force of law or 
derogate from the prescriptions of cur
rent universal law, unless in individual 
cases and with the specific approval of 
the Supreme Pontiff. 

It is of the utmost importance that 
nothing grave and extraordinary be trans
acted unless the Supreme Pontiff be pre
viously informed by the moderators of 
the dicasteries. 

Art. 19 - § 1. Hierarchical recourses 
are received by whichever dicastery has 
competence in that subject matter, with
out prejudice to art. 21, § 1. 

§ 2. But questions which are to be dealt 
with judicially are sent to the competent 
tribunals, without prejudice to arts. 52-53. 

Art. 20 - Conflicts of competence 
arising between dicasteries are to be sub
mitted to the Supreme Tribunal of the Ap
ostolic Signatura, unless it pleases the 
Supreme Pontiff to deal with them other
wise. 
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tuitur pro documentis in alias 
linguas vertendis. 

Art. 17 - Qme ab uno Dicas
terio pneparantur documenta 
generalia cum aliis communi
centur Dicasteriis, quorum inte
rest, ut textus emendationibus 
forte propositis perfici possit et, 
collatis consiliis, etiam ad eo
rum exsecutionem concordius 
procedatur. 

Art. 18 - Summi Pontificis 
approbationi subiciendre sunt 
decisiones maioris momenti, 
exceptis iis pro quibus Dicaste
riorum Moderatoribus speciales 
facultates tributre sunt excep
tisq ue sententiis Tribunalis 
Rotre Romanre et Supremi Tri
bunalis Signaturre Apostolicre 
intra limites proprire competen
tire latis. 

Dicasteria leges aut decreta 
generalia vim legis habentia fer
re non possunt nee iuris univer
salis vigentis prrescriptis dero
gare, nisi singulis in casibus 
atque de specifica approbatione 
Summi Pontificis. 

Hoc autem sollemne sit ut ni
hil grave et extraordinarium 
agatur, nisi a Moderatoribus Di
casteriorum Summo Pontifici 
fuerit antea significatum. 

Art. 19 - § 1. Recursus hie
rarchici a Dicasterio recipiuntur, 
quod competens sit ratione ma
terire, firmo prrescripto art. 21 
§ 1. 

§ 2. Qurestiones vero, qure 
iudicialiter sunt cognoscendre, 
remittuntur ad competentia Tri
bunalia, firmo prrescripto artt. 
52 et 53. 

Art. 20 - Conflictus compe
ten tire inter Dicasteria, si qui 
oriantur, Supremo Tribunali Si
gnaturre Apostolicre subician
tur, nisi Summo Pontifici aliter 
prospiciendum placuerit. 
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Art. 21 - § 1. Negotia, qure 
plurium Dicasteriorum compe
tentiam attingunt, a Dicasteriis, 
quorum interest, simul exami
nentur. 

Ut consilia conferantur, a 
Moderatore Dicasterii, quod res 
agere ccepit, conventus convo
cetur, sive ex officio sive rogatu 
alius Dicasterii, cuius interest. 
S i  tamen subiecta materia id 
postulet, res deferatur ad plena
riam sessionem Dicasteriorum, 
quorum interest. 

Conventui prreest Dicasterii 
Moderator, qui eundem co%ogit, 
vel eiusdem Secretarius, si soli 
Secretarii conveniant. 

§ 2. Ubi opus fuerit opportu
ne commissiones "interdicaste
riales" permanentes, ad negotia 
tractanda, qure mutua crebra
que consultatione egeant, cons
tituantur. 

Art. 21 - § 1 .  Matters touching the 
competence of more than one dicastery 
are to be examined together by the dicas
teries concerned. 

To enable them to exchange advice, a 
meeting will be called by the moderator 
of the dicastery which has begun to deal 
with the matter, either on his own initia
tive or at the request of another dicastery 
concerned. However, if the subject matter 
demands it, it may be referred to a ple
nary session of the dicasteries concerned. 

The meeting will be chaired by the 
moderator of the dicastery who called 
the meeting or by its secretary, if only the 
secretaries are meeting. 

§ 2. Where needed, permanent interdi
casterial commissions will be set up to 
deal with matters requiring mutual and 
frequent consultation. 

THE MEETINGS OF CARDINALS 

Art. 22 - De mandato Sum
mi Pontificis pluries in anno 
Cardinales, qui Dicasteriis prre
s unt, in unum conveniunt, ut 
graviores qurestiones exami
nentur, labores coordinentur, 
utque notitire inter eos commu
nicari et consilia capi possint. 

Art. 23 - Graviora indolis 
generalis negotia utiliter tractari 
possunt, si Summo Pontifici pla
cuerit, a Cardinalibus in Consis
torio plenario iuxta legem pro
priam adunatis. 

Art. 22 - By mandate of the Supreme 
Pontiff, the cardinals in charge of dicast
eries meet together several times a year 
to examine more important questions, co
ordinate their activities, so that they may 
be able to exchange information and take 
counsel. 

Art. 23 - More serious business of a 
general character can be usefully dealt 
with, if the Supreme Pontiff so decides, 
by the cardinals assembled in plenary 
consistory according to proper law. 

THE COUNCIL OF CARDINALS FOR THE STUDY OF ORGANIZATIONAL 

AND ECONOMIC QUESTIONS OF THE APOSTOLIC SEE 

Art. 24 - Ccetus ex quinde
cim Cardinalibus constat, toti
dem Prresulibus Ecclesiarum 
particularium e variis orbis par
tibus, a Romano Pontifice ad 
quinquennium nominatis. 

Art. 24 - The Council of Cardinals to 
Study the Organizational and Economic 
Questions of the Apostolic See consists of 
fifteen cardinals who head particular 
Churches from various parts of the world 
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and are appointed by the Supreme Pontiff 
for a five-year term of office. 

Art. 25 - § 1. The Council is convened 
by the cardinal secretary of state, usually 
twice a year, to consider those economic 
and organizational questions which relate 
to the administration of the Apostolic 
See, with the assistance, as needed, of ex
perts in these affairs. 

§ 2. The Council also considers the ac
tivities of the special institute which is 
erected and located within the State of 
Vatican City in order safeguard and ad
minister economic goods placed in its 
care with the purpose of  supporting 
works of religion and charity. This insti
tute is governed by a special law. 

Art. 25 - § 1. Cretus ex soli
to bis in anno convocatur a Car
dinali Secretario Status ad res 
re c o nomicas  e t  organicas  
quoad Sanctre Sedis administra
tionem perpendendas, auxilian
tibus, quatenus opus fuerit, ha
rum rerum peritis. 

§ 2. Idem cognoscit etiam de 
navitate peculiaris Instituti, 
quod erectum est et collocatum 
intra Statum Civitatis Vaticanre, 
ad bona reconomica sibi com
missa custodienda atque admi
nistranda, qure ad opera religio
n is  et caritatis  sust inenda 
inserviunt; quod peculiari lege 
regitur. 

RELATIONS WITH PARTICULAR CHURCHES 

Art. 26 - § 1. Close relations are to be 
fostered with the particular Churches and 
with the conferences of bishops, seeking 
out their advice when preparing docu
ments of major importance that have a 
general character. 

§ 2. As far as possible, documents of a 
general character or having a special bear
ing on their particular Churches about be 
communicated to the bishops before they 
are made public. 

§ 3. Questions brought before the di
casteries are to be diligently examined 
and, without delay, an answer or, least a 
written acknowledgement of receipt, in
sofar as this is necessary, should be sent. 

Art. 27 - Dicasteries should not omit 
to consult with papal legates about busi
ness affecting the particular Churches 
where the legates are serving, nor should 
they omit to communicate to the legates 
the results of deliberations. 
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Art. 26 - § 1. Crebrre rela
tiones foveantur cum Ecclesiis 
particularibus cretibusque Epis
coporum, eorum consilium ex
quirendo, cum agitur de appa
randis documentis maioris 
momenti, indolem generalem 
habentibus. 

§ 2. Quantum fieri potest, an
tequam publici iuris fiant, com
municentur cum Episcopis dire
cesanis documenta generalia 
aut qure earundem Ecclesiarum 
particularium speciali modo in
tersint. 

§ 3. Qurestiones Dicasteriis 
propositre, diligenter examinen
tur atque sine mora responsio 
aut saltem syngraphum rei ac
ceptre, quatenus opus fuerit, 
mittatur. 

Art. 27 - Dicasteria consule
re ne omittant Pontificios Lega
tos circa negotia, qure ad Eccle
sias particulares, ubi munus 
exercent, attineant, necnon cum 
iisdem Legatis captas delibera
tiones communicare. 
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"AD LIMINA" VISITS 

Art. 28 - luxta venerandam 
traditionem et iuris prrescrip
tum, Episcopi, qui Ecclesiis par
ticularibus prresunt, Apostolo
rum limina, statutis temporibus, 
petunt eaque occasione relatio
nem super dicecesis statu Ro
mano Pontifici exhibent. 

Art . 29 - Huiusmodi visita
tiones peculiare in vita Eccle
sire habent momentum, quippe 
qure veluti culmen efficiant rela
tion um cuiusvis Ecclesire parti
cularis Pastorum cum Romano 
Pontifice . lpse enim, suos in 
Episcopatu fratres coram ad
mittens, cum illis de rebus agit, 
qure ad bonum Ecclesiarum et 
ad Episcoporum pascendi mu
nus pertinent, ipsosque in fide 
et caritate confirmat atque sus
tinet; quo quidem modo vincula 
hierarchicre communionis ro
borantur et catholicitas Eccle
sire necnon Episcoporum colle
gii unitas veluti palam osten
ditur. 

Art. 30 - Visitationes ad li
mina Dicasteria quoque Curire 
Romanre respiciunt . Per has 
enim dialogus proficuus inter 
Episcopos et Apostolicam Se
dem augetur ac profundior fit, 
muture informationes dantur, 
consilia et opportunre sugges
tiones ad maius bonum et pro
fectum Ecclesiarum necnon ad 
disciplinam Ecclesire commu
nem servandam afferuntur. 

Art. 31 - Sedula cura apte
que visitationes parentur ita ut 
tres principales gradus quibus 
constant, videlicet ad Apostolo
rum Principum sepulcra pere
grinatio eorumque veneratio, 
congressio cum Summo Pontifi
ce, atque colloquia apud Ro
manre Curire Dicasteria, felici
ter procedant prosperumque 
habeant exitum . 

Art. 28 - In keeping with venerable tra
dition and the prescriptions of law, bish
ops presiding over particular Churches 
approach the tombs of the Apostles at pre
determined times and on that occasion 
present to the Roman Pontiff a report on 
the state of their diocese. 

Art. 29 - These kinds of visits have a 
special i mportance in the life of the 
Church, marking as they do the apogee of 
the relationship between the pastors of 
each particular Church with the Roman 
Pontiff. For he meets his brother bishops, 
and deals with them about matters con
cerning the good of the Churches and 
the bishops' role as shepherds, and he 
confirms and supports them in faith and 
charity. This strengthens the bonds of hier
archical communion and openly mani
fests the catholicity of the Church and the 
unity of the episcopal college. 

Art. 30 - The ad limina visits also con
cern the dicasteries of the Roman Curia. 
For through these visits a helpful dialogue 
between the bishops and the Apostolic See 
is increased and deepened, information is 
shared, advice and timely suggestions are 
brought forward for the greater good and 
progress of the Churches and for the ob
servance of the common discipline of the 
Church. 

Art. 31 - These visits are to be scrupu
lously and appropriately prepared so that 
they proceed well and enjoy a successful 
outcome in their three principal stages -
namely, the pilgrimage to the tombs of the 
Princes of the Apostles and their venera
tion, the meeting with the Supreme Pon
tiff, and the meetings at the dicasteries of 
the Roman Curia. 
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Art. 32 - For this purpose, the report 
on the state of the diocese should be sent 
to the Holy See six months before the 
time set for the visit. It is to be examined 
with all diligence by the competent dicas
teries, and their remarks are to be shared 
with a special committee convened for 
this purpose so that a brief synthesis of 
these may be drawn up and be readily at 
hand in the meetings. 

Art. 32 - Rune in finem, 
relatio super direcesis statu 
Sanctre Sedi sex mensibus ante 
tempus pro visitatione statutum 
mittatur. A Dicasteriis, quibus 
competit, omni cum diligentia 
examinetur eorumque animad
versiones cum peculiari cretu ad 
hoc constituto communicentur 
ut brevis synthesis de his omni
bus conficiatur, qure in collo
quiis prre oculis habenda sit. 

THE PASTORAL CHARACTER OF THE ACTMTY OF THE ROMAN CURIA 

Art. 33 - The activity of all who work 
at the Roman Curia and the other insti
tutes of the Holy See is a true ecclesial 
service, marked with a pastoral character, 
a service that all must discharge with a 
deep sense of duty and desire to serve, as 
it is a sharing in the world-wide mission 
of the bishop of Rome. 

Art. 34 - Each individual dicastery 
pursues its own end, yet they cooperate 
among one another. Therefore, all who 
are working in the Roman Curia are to do 
so in such a way that their work may 
come together and be forged into one. Ac
cordingly, all must always be prepared to 
offer their services wherever needed. 

Art. 35 - Although any work per
formed within the institutes of the Holy 
See is a sharing in the apostolic action, 
priests are to apply themselves as best 
they can to the care of souls, without 
prejudice however to their own office. 

Art. 33 - Eorum omnium 
actuositas, qui apud Romanam 
Curiam ceteraque Sanctre Sedis 
instituta operantur, verum ec
clesiale est servitium, indole 
pastorali signatum, prouti in 
universali Romani Pontificis 
missione participatio, summa 
cum officii conscientia atque 
cum animo serviendi ab omni
bus prrestandum. 

Art. 34 - Singula Dicasteria 
proprios fines persequuntur, ea 
tamen inter se conspirant; quare 
omnes in Romana Curia operan
tes id efficere debent, ut eorum 
operositas in unum confluat et 
temperetur. Omnes igitur parati 
semper sint ad propriam ope
ram prrestandam ubicumque ne
cesse fuerit. 

Art. 35 - Etsi qurevis opera 
in Sanctre Sedis Institutis prres
tita cooperatio est in actione 
apostolica, sacerdotes pro viri
bus in curam animarum, sine 
prreiudicio tamen proprii officii, 
actuose incumbant. 

THE CENTRAL LABOUR OFFICE 

Art. 36 - According to its own terms 
of reference, the Central Labour Office 
deals with working conditions within the 
Roman Curia and related questions. 
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Art. 36 - De laboris exerci
tio in Curia Romana atque de 
qurestionibus cum eo connexis 
videt, iuxta suam competenti
am, Officium Centrale Laboris. 
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Art. 37 - Huie Constitutioni 
Apostolicre accedit Ordo ser
vandus seu normre communes, 
quibus disciplina et modus trac
tandi negotia in Curia ipsa prres
tituitur, firmis manentibus nor
mis generalibus huius Constitu
tionis. 

Art. 38 - Unicuique Dicaste
rio proprius sit Ordo servandus 
seu normre speciales, quibus 
disc iplina et negotia tractandi 
rationes prrestituantur. 

Ordo servandus uniuscuius
que Dicasterii suetis Apostoli
cre Sedis form is public i iuris 
fiat. 

REGULATIONS 

Art. 37 - To this Apostolic Constitu
tion is added an Ordo servandus or com
mon norms setting forth the ways and 
means of transacting business in the 
Curia itself, without prejudice to norms 
of this Constitution. 38 

Art. 38 - Each dicastery is to have its 
own Ordo servandus or special norms 
setting forth the ways and means of trans
acting business within it. 

The Ordo servandus of each dicastery 
shall be made public in the usual manner 
of the Apostolic See. 

II 
THE SECRETARIAT OF STATE 

Art. 39 - Secretaria Status 
proxime iuvat Summum Pontifi
cem in Eius supremo munere 
exercendo. 

Art. 40 - Eidem prreest Car
dinalis Secretarius Status. Duas 
sectiones ipsa complectitur, 
nempe sectionem de generali
bus negotiis sub directo mode
ramine Substituti, adiuvante As
sessore, et sectionem de ratio
nibus cum Civitatibus sub due
tu proprii Secretarii, adiuvante 
Subsecretario. Huie alteri sectio
ni adest cretus Cardinalium et 
quorundam Episcoporum. 

Art. 39 - The Secretariat of State pro
vides close assistance to the Supreme 
Pontiff in the exercise of his supreme 
function. 

Art. 40 - The Secretariat is presided 
over by the Cardinal Secretary of State. It 
contains two sections, the First being the 
Section for General Affairs, under the di
rect control of the substitute, with the 
help of the assessor; the second being the 
Section for Relations with States, under 
the direction of its own secretary, with the 
help of the undersecretary. Attached to 
this latter section is a council of cardinals 
and some bishops. 

38. [The Ordo servandus was published on 04-02-1992 under the title of Regolamento 
generate della Curia romana, in AAS 84 (1992) 202-267; it was in force from 08-06-1992 to 
30-06-1999. The Regolamento has also been published separately (Citta del Vaticano, Libreria 
editrice Vaticana, 1992, 76 p.). A new edition bearing the same title was published on 30-04-
1999 (AAS 91  [ 1999] 629-699); it is in force as of 01-07-1999. It also has been published 
separately (Citta del Vaticano, Libreria editrice Vaticana, 1999, 93 p.). (Editors' note.)] 
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THE FIRST SECTION 

Art. 41 - § 1. It is the task of the First 
Section in a special way to expedite the 
business concerning the daily service of 
the Supreme Pontiff; to deal with those 
matters which arise outside the ordinary 
competence of the dicasteries of the 
Roman Curia and of the other institutes 
of the Apostolic See; to foster relations 
with those dicasteries and coordinate 
their work, without prejudice to their au
tonomy; to supervise the office and work 
of the legates of the Holy See, especially 
as concerns the particular Churches. This 
section deals with everything concerning 
the ambassadors of States to the Holy 
See. 

§ 2. In consultation with other compe
tent dicasteries, this section takes care of 
matters concerning the presence and ac
tivity of the Holy See in international or
ganizations, without prejudice to art. 46. 
It does the same concerning Catholic in
ternational organizations. 

Art. 42 - It is also the task of the First 
Section: 

1 ° to draw up and dispatch apostolic 
constitutions, decretal letters, apostolic 
letters, epistles, and other documents en
trusted to it by the Supreme Pontiff; 

2° to prepare the appropriate docu
ments concerning appointments to be 
made or approved by the Supreme Pontiff 
in the Roman Curia and in the other insti
tutes depending on the Holy See; 

3 ° to guard the leaden seal and the 
Fisherman's ring. 

Art. 43 - It is likewise within the com
petence of this Section: 

1 ° to prepare for pub lication the acts 
and public documents of the Holy See in 
the periodical entitled Acta Apostolicce 
Sedis; 
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Art. 41 - § 1. Ad priorem 
sectionem pertinet peculiari 
modo operam navare expedien
dis negotiis, qure Summi Ponti
ficis cotidianum servitium res
pici unt ; ea agere, qure extra 
ordinariam Dicasteriorum Ro
manre Curire aliorumque Apos
tolicre Sedis Institutorum com
petentiam tractanda obveniant; 
rationes cum iisdem Dicasteriis 
fovere sine prreiudicio eorum 
autonomire et labores coordina
re; Legatorum Sanctre Sedis of
ficium eorumque operam, prre
sertim ad Ecclesias particulares 
quod attinet, moderari. lpsius 
est omnia explere, qure Legatos 
Civitatum apud Sanctam Sedem 
respiciunt. 

§ 2.  Collatis consiliis cum 
aliis competentibus Dicasteriis, 
eadem curat qure Sanctre Sedis 
prresentiam et navitatem apud 
Internationalia Instituta re- spi
ciunt, firmo prrescripto art. 46. 
Idem agit quod ad Institutiones 
lnternationales Catholicas per
tinet. 

Art. 42 - Eiusdem etiam est: 

1 ° componere et mittere Con
stitutiones Apostolicas, Litteras 
Decretales, Litteras Apostolicas, 
Epistulas aliaque documenta a 
Summo Pontifice ipsi commis
sa· 

' 2° omnia explere acta, qure 
nominationes a Summo Pontifi
ce peragendas vel probandas 
respiciunt in Romana Curia in 
aliisque Institutis, a Sancta Sede 
pendentibus; 

3° custodire sigillum plum
beum et anulum Piscatoris. 

Art. 43 - Ad hanc sectionem 
pariter pertinet: 

1 ° editionem curare actorum 
et documentorum publicorum 
Sanctre Sedis in commentario, 
quod inscribitur Acta Apostoli
cce Sedis; 
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2° officialia nuntia, qure sive 
acta Summi Pontificis sive 
Sanctre Sedis navitatem respi
ciunt, publici facere iuris per 
peculiare officium sibi subiec
tum, vulgo Sala Stampa appel
latum; 

3° invigilare, collatis consiliis 
cum Altera Sectione, ephemeri
di vulgo L 'Osservatore Romano 
appellatre, Stationi Radiophoni
cre Vaticanre atque Centro Te
levisifico Vaticano. 

Art. 44 - Per Officium ratio
narii vulgo Statistica appella
tum colligit, ordine componit 
atque palam edit omnia indicia, 
ad rationarii normas exarata, 
qure Ecclesire universre vitam 
per terrarum orbem respiciunt. 

2° through its special office commonly 
known as the Press Office, to publish offi
cial announcements of acts of the Su
preme Pontiff or of the activities of the 
Holy See; 

3° in consultation with the Second Sec
tion, to oversee the newspaper called 
L'Osservatore romano, the Vatican Radio 
Station, and the Vatican Television Cen
tre. 

Art. 44 - Through the Central Statis
tical Office, it collects, organizes, and 
publishes all data, set down according to 
statistical standards, concerning the life 
of the whole Church throughout the 
world. 

THE SECOND SECTION 

Art. 45 - Alterius sectionis 
de rationibus cum Civitatibus 
peculiare munus est in ea in
cumbere, qure cum rerum publi
carum Moderatoribus agenda 
sunt. 

Art. 46 - Eidem competit: 

1 ° rationes prresertim diplo
maticas cum Civitatibus aliis
que publici iuris societatibus fo
vere atque communia negotia 
tractare, ut bonum Ecclesice ci
vilisque societatis promoveatur, 
ope, si casus ferat, concordato
rum aliarumque huiusmodi con
vention um, et ratione habita 
sententire Episcoporum cre
tuum, quorum intersit; 

2° apud Intemationalia Insti
tuta et conventus de indolis pu
blic re qurestionibus Sanctce 
Sedis partes gerere, collatis con
siliis cum competentibus Ro
manre Curire Dicasteriis; 

3° agere, in propria laborum 
provincia, qure ad Legatos Pon
tificios attinent. 

Art. 45 - The Section for Relations 
with States has the special task of dealing 
with heads of government. 

Art. 46  - The Section for Relations 
with States has within its competence: 

1 ° to foster relations, especially of the 
diplomatic kind, with States and other 
subjects of public international law, and 
to deal with matters of common interest, 
promoting the good of the Church and of 
civil society by means of concordats and 
other agreements of this kind, if the case 
arises, while respecting the considered 
opinions of the bishops' conferences that 
may be affected; 

2° in consultation with the competent di
casteries of the Roman Curia, to represent 
the Holy See at international organizations 
and meetings concerning questions of a 
public nature; 

3° within the scope of its competence, 
to deal with what pertains to the papal 
legates. 
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Art. 4 7 - § 1. In special circumstances 
and by mandate of the Supreme Pontiff, 
and in consultation with the competent 
dicasteries of the Roman Curia, this Sec
tion takes action for the provision of par
ticular Churches, and for the constitution 
of and changes to these Churches and 
their groupings. 

§ 2. In other cases, especially where a 
concordat is in force, and without preju
dice to art. 78, this Section has compe
tence to transact business with civil gov
ernments. 

III 

Art. 4 7 - § 1. In peculiaribus 
rerum adiunctis, de mandato 
Summi Pontificis, hrec sectio, 
collatis consiliis cum competen
tibus Curire Romanre Dicaste
riis, ea explet qure ad Ecclesia
rum particularium provisionem 
necnon ad earum earumque cce
tuum constitutionem aut immu
tationem spectant. 

§ 2. Ceteris in casibus, prre
sertim ubi regimen concordata
rium viget, eidem competit, fir
mo  prrescr ip to  ar t .  78 ,  ea  
absolvere, qure cum civilibus 
gubemiis agenda sunt. 

THE CONGREGATIONS 
The congregation for the Doctrine of the Faith 

Art. 48 - The proper function of the 
Congregation for the Doctrine of the Faith 
is to promote and safeguard the doctrine 
on faith and morals in the whole Catholic 
world; so it has competence in things that 
touch this matter in any way. 

Art. 49 - Fulfilling its function of pro
moting doctrine, the Congregation fosters 
studies so that the understanding of the 
faith may grow and a response in the light 
of the faith may be given to new questions 
arising from the progress of the sciences 
or human culture. 

Art. 50 - It helps the bishops, individ
ually or in groups, in carrying out their 
function as authentic teachers and doc
tors of the faith, a function that carries 
with it the duty of promoting and guard
ing the integrity of that faith. 

Art . 5 1  - To safeguard the truth of 
faith and the integrity of morals, the Con
gregation takes care lest faith or morals 
suffer harm through errors that have been 
spread in any way whatever. 
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Art. 48 - Proprium Congre
gationis de Doctrina Fidei mu
nus est doctrinam de fide et mo
ribus in universo catholico orbe 
promovere atque tutari; proinde 
ipsi competunt ea, qure hanc 
materiam quoquo modo attin
gunt. 

Art. 49 - Munus promoven
dre doctrinre adimplens, ipsa 
studia fovet ut fidei intellectus 
crescat ac novis qurestionibus 
ex scientiarum humanive cultus 
progressu enatis responsio sub 
luce fidei prreberi possit. 

Art. 50 - Episcopis, sive sin
gulis sive in ccetibus adunatis, 
auxilio est in exercitio muneris, 
quo ipsi authentici fidei magis
tri atque doctores constituun
tur, quoque officio integritatem 
eiusdem fidei custodiendi ac 
promovendi tenentur. 

Art. 51 - Ad veritatem fidei 
morumque integritatem tuen
dam, curam impendit, ne fides 
aut mores per errores quomo
documque vulgatos detrimen
tum patiantur. 
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Quapropter: 
1 ° ipsi officium est exigendi, 

ut libri aliaque scripta a Christi
fidelibus edenda, qure fidem 
moresque respiciant, prrevio 
competentis auctoritatis exami
ni subiciantur; 

2° scripta atque sententias, 
qure rectre fidei contraria atque 
insidiosa videantur, excutit, at
que, si constiterit ea Ecclesire 
doctrinre esse opposita, eadem, 
data auctori facultate suam 
mentem plene explicandi, tem
pestive reprobat, prremonito 
Ordinario, cuius interest, atque 
congrua remedia, si opportu
num fuerit, adhibet; 

3° curat, denique, ne erro
neis ac periculosis doctrinis, 
forte in populum christianum 
diffusis, apta confutatio desit. 

Art. 52 - Delicta contra fi
dem necnon graviora delicta 
tum contra mores tum in sacra
mentorum celebratione com
missa, qure ipsi delata fuerint, 
cognoscit atque, ubi opus fuerit, 
ad canonicas sanctiones decla
randas aut irrogandas ad nor
mam iuris, sive communis sive 
proprii, procedit. 

Art. 53 - Eiusdem pariter 
est cognoscere, tum in iure tum 
in facto, qure privilegium fidei 
respiciunt. 

Art. 54 - Prrevio eius iudi
cio subiciuntur documenta, ab 
aliis Curire Romanre Dicasteriis 
edenda, quatenus doctrinam de 
fide vel moribus attingunt. 

Art. 55 - Apud Congregatio
nem de Doctrina Fidei constitu
tre sunt Pontifica Commissio Bi
blica et Commissio Theologica 
Internationalis, qure iuxta pro
prias probatas normas agunt 
quibusque prreest Cardinalis 
eiusdem Congregationis Prre
fectus. 

Wherefore: 
1 ° it has the duty of requiring that books 

and other writings touching faith or mor
als, being published by the Christian faith
ful, be subjected to prior examination by 
the competent authority; 

2° it searches out writings and opin
ions that seem to be contrary or danger
ous to true faith, and, if it is established 
that they are opposed to the teaching of 
the Church, reproves them in due time, 
having given authors full opportunity to 
explain their minds , and having fore
warned the Ordinary concerned; it brings 
suitable remedies to bear, if this be op
portune. 

3° finally, it takes good care lest errors 
or dangerous doctrines, which may have 
been spread among the Christian people, 
do not go without apt rebuttal. 

Art. 52 - The Congregation examines 
offences against the faith and more seri
ous ones both in behaviour or in the cele
bration of the sacraments which have 
been reported to it and, if need be, pro
ceeds to the declaration or imposition of 
canonical sanctions in accordance with 
the norms of common or proper law. 

Art. 53 - It is to examine whatever 
concerns the privilege of the faith, both in 
law and in fact. 

Art. 54 - Documents being published 
by other dicasteries of the Roman Curia, 
insofar as they touch on the doctrine of 
faith or morals, are to be subjected to its 
prior judgement. 

Art. 55 - Established within the Con
gregation for the Doctrine of the Faith are 
the Pontifical Biblical Commission and 
the International Theological Commis
sion, which act according to their own ap
proved norms and are presided over by 
the cardinal prefect of this Congregation. 
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THE CONGREGATION FOR THE ORIENTAL CHURCHES 

Art. 56 - The Congregation for the Ori
ental Churches considers those matters, 
whether concerning persons or things, af
fecting the Oriental Catholic Churches. 

Art. 57 - § 1. The patriarchs and major 
archbishops of the Oriental Churches, and 
the president of the Council for Promot
ing Christian Unity, are ipso iure mem
bers of this Congregation. 

§ 2. The consultors and officials are to 
be selected in such a way as to reflect as 
far as possible the diversity of rites. 

Art. 58 - § 1. The competence of this 
Congregation extends to all matters which 
are proper to the Oriental Churches and 
which are to be ref erred to the Apostolic 
See, whether concerning the structure 
and organization of the Churches, the ex
ercise of the functions of teaching, sancti
fying and governing, or the status, rights, 
and obligations of persons. It also handles 
everything that has to be done concerning 
quinquennial reports and the ad limina 
visits in accordance with arts. 31-32. 

§ 2. This however does not infringe on 
the proper and exclusive competence of 
the Congregations for the Doctrine of the 
Faith and for the Causes of Saints, of the 
Apostolic Penitentiary, the Supreme Tri
bunal of the Apostolic Signatura, or of the 
Tribunal of the Roman Rota, as well as of 
the Congregation for Divine Worship and 
the Discipline of the Sacraments for what 
pertains to dispensation from a marriage 
ratum et non consummatum. 

In matters which also affects the faith
ful of the Latin Church, the Congregation 
will proceed, if the matter is sufficiently 
important, in consultation with the dicast
ery that has competence in the same mat
ter for the faithful of the Latin Church. 
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Art. 56 - Congregatio ea co
gnoscit, qure, sive quoad perso
nas sive quoad res, Ecclesias 
Orientales Catholicas respi
ciunt. 

Art. 57 - § 1. Eiusdem ipso 
iure Membra sunt Patriarchre et 
Archiepiscopi Maiores Ecclesia
rum Orientalium necnon Prreses 
Consilii ad Unitatem Christiano
rum fovendam. 

§ 2. Consultores et Officiales 
ita seligantur, ut diversitatis ri
tuum, quantum fieri potest, ra
tio habeatur. 

Art. 58 - § 1. Huius Congre
gationis competentia ad omnia 
extenditur negotia, qure Eccle
siis Orientalibus sunt propria, 
qureque ad Sedem Apostolicam 
deferenda sunt, sive quoad Ec
clesiarum structuram et ordina
tionem, sive quoad munerum 
docendi, sanctificandi et regen
di exercitium, sive quoad perso
nas, earundem statum, iura ac 
obligationes. Omnia quoque ex
plet, qure de relationibus quin
quennalibus ac visitationibus ad 
limina ad normam artt. 31, 32 
agenda sunt. 

§ 2. Integra tamen manet 
propria atque exclusiva compe
tentia Congregationum de Doc
trina Fidei et de Causis Sancto
rum, Prenitentiarire Apostolicre, 
Supremi Tribunalis Signaturre 
Apostolicre et Tribunalis Rotre 
Romanre, necnon Congregatio
nis de Cultu Divino et Disciplina 
Sacramentorum ad dispensatio
nem pro matrimonio rato et non 
consummato quod attinet. 

In negotiis, qure Ecclesire La
tinre fideles quoque attingunt, 
Congregatio procedat, si rei mo
m en tum id postulet, collatis 
consiliis cum Dicasterio in ea
dem materia pro fidelibus La
tinre Ecclesire competenti. 
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Art. 59 - Congregatio sedu
la cura item prosequitur com
munitates Christifidelium orien
tali um in circumscriptionibus 
territorialibus Ecclesire Latinre 
versantium, eorumque necessi
tatibus spiritualibus per Visita
tores, immo, ubi numerus fide
Iium atque adiuncta id exigant, 
quatenus fieri possit, etiam per 
propriam Hierarchiam consulit, 
collatis consiliis cum Congrega
tione pro constitutione Eccle
siarum particularium in eodem 
territorio competenti. 

Art. 60 - Actio apostolica et 
missionalis in regionibus, in qui
bus ritus orientales ab antiqua 
retate prreponderant, ex hac 
Congregatione unice pendet, 
etiamsi a missionariis Latinre 
Ecclesire peragatur. 

Art. 61 - Congregatio mu
tua ratione procedit cum Consi
lio ad Unitatem Christianorum 
Fovendam, in iis qure relationes 
cum Ecclesiis Orientalibus non 
catho l icis respicere possunt 
necnon cum Consilio pro Dialo
go inter Religiones, in materia 
qure ambitum eius tangit. 

Art. 59 - The Congregation pays care
ful attention to communities of Oriental 
Christian faithful living within the territo
ries of the Latin Church, and attends to 
their spiritual needs by providing visita
tors and even a hierarchy of their own, so 
far as possible and where numbers and 
circumstances demand it, in consultation 
with the Congregation competent for the 
establishment of particular Churches in 
that region. 

Art. 60 - In regions where Oriental 
rites have been preponderant from ancient 
times, apostolic and missionary activity 
depends solely on this Congregation, even 
if it is carried out by missionaries of the 
Latin Church. 

Art. 61 - The Congregation proceeds 
in collaboration with the Council for Pro
moting Christian Unity in matters which 
may concern relations with non-Catholic 
Oriental Churches and with the Council 
for Inter-religious Dialogue in matters 
within the scope of this Council. 

THE CONGREGATION FOR DIVINE WORSHIP AND THE DISCIPLINE 
OF THE SACRAMENTS 

Art. 62 - Congregatio ea 
agit qure , salva competentia 
Congregationis de Doctrina Fi
dei, ad Sedem Apostolicam per
tinent quoad moderationem ac 
promotionem sacrre liturgire, in 
primis Sacramentorum. 

Art. 63 - Sacramentorum 
disciplinam, prresertim quod at
tinet ad eorum validam et lici
tam celebrationem, fovet atque 
tuetur; gratias insuper atque 
dispensationes concedit, qure 
ad Episcoporum dicecesano
rum facultates hac in regione 
non pertinent. 

Art. 62 - The Congregation for Divine 
Worship and the Discipline of the Sacra
ments does whatever pertains to the Ap
ostolic See concerning the regulation and 
promotion of the sacred liturgy, primarily 
of the sacraments, without prejudice to 
the competence of the Congregation for 
the Doctrine of the Faith. 

Art. 63 - It fosters and safeguards the 
regulation of the administration of the sac
raments, especially regarding their valid 
and licit celebration. It grants favours and 
dispensations not contained in the facul
ties of diocesan bishops in this subj ect 
matter. 
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Art. 64 - § 1 .  By effective and suitable Art. 64 - § 1. Congregatio 
means, the Congregation promotes liturgi- actionem pastoralem liturgi-
cal pastoral activity, especially regarding cam, peculiari ratione ad Eucha-

risticam celebrationem quod at-
the celebration of the Eucharist; it gives tinet, efficacibus ac congruis 
support to the diocesan bishops so that mediis promovet; Episcopis 
the Christian faithful may share more and direcesanis adest, ut Christifide-
more actively in the sacred liturgy. les sacram liturgiam magis in 

dies actuose participent. 
§ 2. It sees to the drawing up and revi- § 2. Textibus liturgicis confi-

sion of liturgical texts. It reviews particu- ciendis aut emendandis prospi-
lar calendars and proper texts for the cit; recognoscit calendaria pe-

culiaria atque Propria Missarum 
Mass and the Divine Office for particular et Officiorum Ecclesiarum par-
Churches and institutes which enjoy that ticularium necnon Instituto-
right. rum, qure hoc iure fruuntur. 

§ 3. It grants the recognitio to transla- § 3. Versiones librorum litur-
tions of liturgical books and adaptations gicorum eorumque aptationes 
of them that have been lawfully prepared ab Episcoporum Conferentiis 

by conferences of bishops. 
legitime paratas recognoscit. 

Art. 65 - The Congregation fosters Art. 65 - Commissionibus 
commissions or institutes for promoting vel Institutis ad apostolatum li-
liturgical apostolate or sacred music, turgicum vel musicam vel can-

tum vel artem sacram promo-
song or art, and it maintains relations venda conditis favet et cum iis 
with them. In accordance with the law, it rationes habet; huiuscemodi 
erects associations which have an inter- consociationes, qure indolem 
national character or approves or grants internationalem prre se ferant, 

ad normam iuris erigit vel eo-the recognitio to their statutes. It contrib- rum statuta approbat ac reco-
utes to the progress of liturgical life by gnoscit; conventus denique ex 
encouraging meetings from various re- variis regionibus ad vitam litur-
gions. gicam provehendam fovet. 

Art. 66 - The Congregation provides Art. 66 - Attente invigilat ut 
attentive supervision to see that liturgical ordinationes liturgicre adamus-
norms be accurately observed, abuses sim serventur, abusus prreca-

veantur iidemque, ubi depre-
avoided,  and that they be eradicated hendantur, exstirpentur. 
where they are found to exist. 

Art. 67 - This Congregation examines Art. 67 - Huius Congrega-
the fact of non-consummation in a mar- tionis est cognoscere de facto 
riage and the existence of just cause for inconsummationis matrimonii 

et de exsistentia iustre causre ad 
granting a dispensation. It receives all the dispensationem concedendam. 
acts together with the votum of the bishop Ideoque acta omnia cum voto 
and the remarks of the defender of the Episcopi et animadversionibus 
bond, weighs them according to its own Defensoris Vinculi accipit et, 
special procedure, and, if the case war- iuxta peculiarem procedendi 

modum, perpendit atque, si ca-
rants it, submits a petition to the Supreme sus ferat, Summo Pontifici peti-
Pontiff requesting the dispensation. tionem ad dispensationem im-

petrandam subicit. 
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Art. 68 - lpsa competens 
quoque est in causis de nullitate 
sacrre ordinationis cognoscen
dis ad normam iuris. 

Art. 69 - Competens est 
quoad cultum sacrarum reliquia
rum, confirmationem crelestium 
Patronorum et Basiliere minoris 
titulum concedendum. 

Art. 70 - Congregatio adiu
vat Episcopos ut, prreter liturgi
cum cultum, preces necnon pia 
populi christiani exercitia, nor
mis Ecclesire plene congruen
tia, foveantur et in honore ha
beantur. 

Art. 68 - It is also competent to exam
ine, in accordance with the law, cases con
cerning the nullity of sacred ordination. 

Art. 69 - This Congregation has compe
tence concerning the cult of sacred relics, 
the confirmation of heavenly patrons and 
the granting of the title of minor basilica. 

Art. 70 - The Congregation gives as
sistance to bishops so that, in addition to 
liturgical worship, the prayers and pious 
exercises of the Christian people, in full 
harmony with the norms of the Church, 
may be fostered and held in high esteem. 

THE CONGREGATION FOR THE CAUSES OF SAINTS 

Art. 71 - Congregatio ea 
omnia tractat, qure, secundum 
statutum iter, ad Servorum Dei 
canonizationem perducunt. 

Art. 72 - § 1. Episcopis dice
cesanis, quibus causre instruc
tio competit, peculiaribus nor
mis necnon opportunis consiliis 
adest. 

§ 2. Causas iam instructas 
perpendit, inquirens utrum om
nia ad normam legis peracta sint. 
Causas ita recognitas funditus 
perscrutatur ad iudicium feren
dum utrum constet de omnibus 
qure requiruntur, ut Summo Pon
tifici vota favorabilia subiciantur, 
secundurn ante constitutos gra
dus causarum. 

Art. 73 - Ad Congregatio
nem prreterea spectat cognos
cere de Doctoris titulo Sanctis 
decernendo, prrehabito voto 
Congregationis de Doctrina Fi
dei ad erninentem doctrinarn 
quod attinet. 

Art. 74 - Eius insuper est de 
iis omnibus decernere, qure ad 
sacras reliquias authenticas 
declarandas easdernque conser
vandas pertinent. 

Art. 71 - The Congregation for the 
Causes of Saints deals with everything 
which, according to the established way, 
leads to the canonization of servants of 
God. 

Art. 72 - § 1. With special norms and 
timely advice, it assists diocesan bishops, 
who have competence to instruct the 
cause. 

§ 2. It considers causes that have already 
been instructed, inquiring whether every
thing has been carried out in accordance 
with the law. It thoroughly examines the 
causes that have thus been reviewed, in 
order to judge whether everything required 
is present for a favorable recommendation 
to be submitted to the Supreme Pontiff, ac
cording to the previously established classi
fication of causes. 

Art. 73 - The Congregation also is com
petent to examine what is necessary for the 
granting of the title of doctor to saints, after 
having received the recommendation of the 
Congregation for the Doctrine of the Faith 
concerning outstanding teaching. 

Art. 7 4 - Moreover, it has competence 
to decide everything concerning authenti
cating holy relics and preserving them. 
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THE CONGREGATION FOR BISHOPS 

Art. 75 - The Congregation for Bish
ops examines what pertains to the estab
lishment and provision of particular 
Churches and to the exercise of the epis
copal function in the Latin Church, with
out prejudice to the competence of the 
Congregation for the Evangelization of 
Peoples. 

Art. 76 - This Congregation deals with 
everything concerning the constitution, 
division, union, suppression, and other 
changes of particular Churches and of 
their groupings. It also erects military or
dinariates for the pastoral care of sol
diers. 

Art. 77 - It deals with everything con
cerning the appointment of bishops, even 
titular ones, and generally with the provi
sion of particular Churches. 

Art. 78 - Whenever it is a matter of dea
ling with civil governments, either in estab
lishing or modifying particular Churches 
and their groupings or in the provision of 
these Churches, this Congregation must 
only procede in consultation with the Sec
tion for Relations with States of the Secre
tariat of State. 

Art. 79 - Furthermore, the Congrega
tion applies itself to matters relating to 
the correct exercise of the pastoral func
tion of the bishops, by offering them every 
kind of assistance. For it is part of its duty 
to initiate general apostolic visitations 
where needed, in agreement with the 
dicasteries concerned and, in the same 
manner, to evaluate their results and to 
propose to the Supreme Pontiff the appro
priate actions to be taken. 

Art. 80 - This Congregation has com
petence over everything involving the 
Holy See in the matter of personal prela
tures. 
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Art. 75 - Congregatio ea co
gnoscit qme Ecclesiarum parti
cularium constitutionem et pro
vision em necnon episcopalis 
muneris exercitium respiciunt 
in Ecclesia Latina, salva compe
tentia Congregationis pro Gen
tium Evangelizatione. 

Art. 76 - Huius Congrega
tionis est ea omnia agere, qure 
ad Ecclesiarum particularium 
earumque cretuum constitutio
nem, divisionem, unionem, sup
pressionem ceterasque immuta
tiones spectant. Eius quoque est 
Ordinariatus Castrenses pro 
pastorali cura militum erigere. 

Art. 77 - Omnia agit qme at
tinent ad Episcoporum, etiam 
titularium, nominationem, et 
generatim ad provisionem Ec
clesiarum particularium. 

Art. 78 - Quotiescumque 
cum rerum publicarum Modera
toribus tractandum est sive ad 
Ecclesiarum particularium ea
rumque cretuum constitutio
nem aut immutationem, sive ad 
earum provisionem quod atti
net, nonnisi collatis consiliis 
cum Sectione de rationibus cum 
Civitatibus Secretarire Status 
procedat. 

Art. 79 - Congregatio in ea 
insuper incumbit, qure rectum 
muneris pastoralis Episcopo
rum exercitium respiciunt, eis 
omnimodam operam prrebendo; 
eius enim est, si opus fuerit, 
communi sententia cum Dicas
teriis, quorum interest, visitatio
nes apostolicas generales indi
cere earumque exitus, pari pro
cedendi modo, perpendere et, 
qure inde opportune decernenda 
sint, Summo Pontifici propone
re. 

Art. 80 - Ad hanc Congrega
tionem pertinent ea omnia, qure 
ad Sanctam Sedem spectant cir
ca Prrelaturas personales. 
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Art. 81 - Pro Ecclesiis parti
cularibus sure cum� concreditis 
Congregatio omnia procurat 
qure visitationes ad limina respi
ciunt; ideoque relationes quin
quennales ad normam art. 32 
perpendit. Episcopis Romam 
adeuntibus adest, prresertim ut 
sive congressio cum Summa 
Pontifice sive alia colloquia et 
peregrinationes apte disponan
tur. Expleta visitatione, conclu
siones, eorum diceceses respi
c i en t es ,  cum E p i scopis  
dicecesanis scripto communi
cat. 

Art. 82 - Congregatio ea ab
sol vi t, qure ad celebrationem 
Conciliorum particularium nee
non ad Episcoporum Conferen
tiarum erectionem atque earun
dem statutorum recognitionem 
attinent; acta huiusmodi cce
tuum recipit atque decreta, qure 
recognitione egent, collatis con
siliis cum Dicasteriis, quorum 
interest, recognoscit. 

Art. 81 - For the particular Churches 
assigned to its care, the Congregation 
takes care of everything with respect to 
the ad limina visits; so it studies the 
quinquennial reports, submitted in accor
dance with art. 32. It is available to the 
bishops who come to Rome, especially to 
see that suitable arrangements are made 
for the meeting with the Supreme Pontiff 
and for other meetings and pilgrimages. 
When the visit is completed, it communi
cates to the bishops in writing the conclu
sions concerning their dioceses. 

Art. 82 - The Congregation deals with 
matters pertaining to the celebration of 
particular councils as well as the erection 
of conferences of bishops and the recog
nitio of their statutes. It receives the acts 
of these bodies and, in consultation with 
the dicasteries concerned, it examines 
the decrees with require the recognitio of 
the Apostolic See. 

THE PONTIFICAL COMMISSION FOR LATIN AMERICA 

Art. 83 - § 1. Commissionis 
munus est Ecclesiis particulari
bus in America Latina tum con
silio tum opere adesse, studio 
quoque incumbere qurestioni
bus, qure vitam ac profectum ip
sarum Ecclesiarum respiciunt, 
prresertim ut sive Curire Dicas
teriis, quorum ratione compe
tentire interest, sive ipsis Eccle
siis in huiusmodi qurestionibus 
solvendis, auxilio sit. 

§ 2. Ipsius quoque est fovere 
rationes inter ecclesiastica ins
tituta intemationalia et nationa
lia, qure pro Americre Latinre 
Regionibus adlaborant, et Cu
rire Romanre Dicasteria. 

Art. 84 - § 1. Prreses Com
missionis est Prrefectus Con
gregationis pro Episcopis, qui 
ab Episcopo vices Prresidis 
agente adiuvatur. 

Art. 83 - § 1. The function of the Com
mission is to be available to the particular 
Churches in Latin America, by counsel 
and by action, taking a keen interest in 
the questions that affect the life and 
progress of those Churches; and espe
cially to help the Churches themselves in 
the solution of those questions, or to be 
helpful to those dicasteries of the Curia 
that are involved by reason of their com
petence. 

§ 2. It is also to foster relations between 
the national and international ecclesiasti
cal institutes that work for the regions of 
Latin America and the dicasteries of the 
Roman Curia. 

Art. 84 - § 1. The president of the Com
mission is the prefect of the Congregation 
for Bishops, assisted by a bishop as vice
president. 
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They have as counselors some bishops 
either from the Roman Curia or selected 
from the Churches of Latin America. 

§ 2. The members of the Commission 
are selected either from the dicasteries of 
the Roman Curia or from the Consejo 
episcopal la tinoamericano, whether 
these last be from among the bishops of 
Latin America or from the institutes men
tioned in the preceding article. 

§ 3. The Commission has its own staff. 

Ipsis adsunt tamquam Consi
liarii nonnulli Episcopi sive ex 
Curia Romana sive ex Americre 
Latinre Ecclesiis adlecti. 

§ 2. Commissionis Membra 
sive ex Curire Romanre Dicaste
riis sive ex Consilio Episcopali 
Latino-Americano tum ex Epis
copis Regionum Americre La
tinre tum ex Institutis, de quibus 
in prrecedenti articulo, seligun
tur. 

§ 3. Commissio proprios ha
bet Administros. 

THE CONGREGATION FOR THE EVANGELIZATION OF PEOPLES 

Art. 85 - The functions of the Congre
gation for the Evangelization of Peoples 
is to direct and coordinate throughout the 
world the actual work of spreading the 
Gospel as well as missionary coopera
tion, without prejudice to the compe
tence of the Congregation for the Oriental 
Churches. 

Art. 86 - The Congregation promotes 
research in theology of the mission as 
well as in spirituality and pastoral work; 
it likewise proposes principles, norms, 
and procedures, fitting the needs of time 
and place, by which evangelization is car
ried out. 

Art. 87 - The Congregation strives to 
bring the people of God to work effec
tively at the missionary task, by their 
prayers and the witness of their lives, by 
their active work and contributions, well 
aware of their duty and filled with mis
sionary spirit. 

Art. 88 - § 1. It takes steps to awaken 
missionary vocations, whether clerical, 
religious, or lay, and advises on a suitable 
distribution of missionaries. 

§ 2. In the territories subject to it, it 
cares for the education of the secular 
clergy and of catechists, without prejudice 
to the competence of the Congregation for 
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Art. 85 - Ad Congregatio
nem spectat dirigere et coordi
nare ubique terrarum ipsum 
opus gentium evangelizationis 
et cooperationem missiona
riam, salva Congregationis pro 
Ecclesiis Orientalibus compe
tentia. 

Art. 86 - Congregatio pro
movet investigationes theolo
gire, spiritualitatis ac rei pasto
ralis missionarire, pariterque 
proponit principia, normas nee
non operandi rationes, necessi
tatibus temporum locorumque 
accomodata, quibus evangeliza
tio peragatur. 

Art. 87 - Congregatio adniti
tur ut Populus Dei, spiritu mis
sionario imbutus atque sui offi
cii conscius, precibus, testimo
nio vitre, actuositate et subsidiis 
ad opus missionale efficaciter 
collaboret. 

Art. 88 - § 1. Vocationes 
missionarias sive clericales sive 
religiosas sive laicales suscitan
das curat atque missionariorum 
aptre distributioni consulit. 

§ 2. In territoriis sibi subiec
tis, ipsa pariter curat cleri srecu
laris atque catechistarum insti
tu tionem, salva competentia 
Congregationis de Seminariis 
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atque Studiorum Institutis, ad 
generalem studiorum rationem 
necnon ad Universitates cetera
que studiorum superiorum Ins
tituta quod attinet. 

Art. 89 - Eidem subsunt ter
ritoria missionum, quarum evan
gelizationem idoneis Institutis, 
Societatibus necnon Ecclesiis 
particularibus committit, et pro 
quibus ea omnia agit, qme sive 
ad circumscriptiones ecclesias
ticas erigendas vel immutandas, 
sive ad Ecclesiarum provisio
nem pertinent ceteraque absol
vit, qure Congregatio pro Epis
copis intra sme competentire 
ambitum exercet. 

Art. 90 - § 1. Quod vero atti
ne t ad sodales Institutorum 
vitre consecratre, in territoriis 
missionum erectorum aut ibi la
borantium, Congregatio compe
tentia gaudet in iis, qure ipsos 
qua missionarios sive singulos 
sive simul sumptos attingunt, 
firmo prrescripto art. 21 § 1. 

§ 2. Huie Congregationi subi
ciuntur Societates vitre aposto
licre pro missionibus erectre. 

Art. 91 - Ad cooperationem 
missionalem fovendam, etiam 
per efficacem collectionem et 
requam distributionem subsi
diorum, ipsa utitur prresertim 
Pontificiis Operibus Missionali
bus, videlicet eis qure a Propa
gatione Fidei, a S. Petro Aposto
l 0, a S. Infantia nomen ducunt 
atque Pontificia Unione Missio
nali Cleri. 

Art. 92 - Congregatio pro
pri um rerarium aliaque bona 
missionibus destinata per pecu
liare officium administrat, firmo 
onere reddendi debitam ratio
nem Prrefecturre Rerum CEco
nomicarum Sanctre Sedis. 

Seminaries and Institutes of Studies con
cerning the general programme of studies 
and the universities and other institutes of 
higher education. 

Art. 89 - Within its competence are 
mission territories, the evangelization of 
which is committed to suitable institutes 
and societies and to particular Churches. 
For these territories it deals with every
thing pertaining to the establishment and 
change of ecclesiastical territories and to 
the provision of these Churches, and it 
carries out the other functions that the 
Congregation of Bishops fulfills within 
the scope of its competence. 

Art. 90 - § 1. With regard to members 
of institutes of consecrated life, whether 
these are erected in the mission territo
ries or are just working there, the Congre
gation enj oys competence in matters 
touching those members as missionaries, 
individually and collectively, without 
prejudice to art. 21, § 1. 

§ 2. Those societies of apostolic life 
that were founded for the missions are 
subject to this Congregation. 

Art. 91 - To foster missionary cooper
ation, even through the effective collec
tion and equal distribution of subsidies, 
the Congregation chiefly uses the Pontifi
cal Missionary Works, namely, the Society 
for the Propagation of the Faith, the Soci
ety of St. Peter the Apostle, and the Holy 
Childhood Association, as well as the 
Pontifical Missionary Union of the Clergy. 

Art. 92 - Through a special office, the 
congregation administers its own funds 
and other resources destined for the mis
sions, with full accountability to the Pre
fecture for the Economic Affairs of the 
Holy See. 
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THE CONGREGATION FOR THE CLERGY 

Art. 93 - Without prejudice to the right 
of bishops and their conferences, the Con
gregation for the Clergy examines matters 
regarding priests and deacons of the secu
lar clergy, with regard to their persons and 
pastoral ministry, and with regard to re
sources available to them for the exercise 
of this ministry; and in all these matters 
the Congregation offers timely assistance 
to the bishops. 

Art. 94 - It has the function of promot
ing the religious education of the Christian 
faithful of all ages and conditions; it issues 
timely norms so that catechetical lessons 
be conducted according to a proper pro
gramme; it maintains a watchful attention 
to the suitable delivery of catechetical in
struction; and, with the assent with the 
Congregation for the Doctrine of the Faith, 
it grants the prescribed approbation of the 
Holy See for catechisms and other writ
ings pertaining to catechetical instruction. 
It is available to catechetical offices and 
international initiatives on religious educa
tion , coordinates their activities and, 
where necessary, lends assistance. 

Art. 95 - § 1. The Congregation is 
competent concerning the life, conduct, 
rights, and obligations of clergy. 

§ 2. It advises on a more suitable distri
bution of priests. 

§ 3. It fosters the ongoing education of 
clergy, especially concerning their sancti
fication and the effective exercise of their 
pastoral ministry, most of all in the fitting 
preaching of the Word of God. 

Art. 96 - This Congregation deals with 
everything that has to do with the clerical 
state as such for all clergy, including reli
gious, in consultation with the dicasteries 
involved when the matter so requires. 
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Art. 93 - Congregatio, firmo 
iure Episcoporum eorumque 
Conferentiarum, ea cognoscit, 
qure presbyteros et diaconos 
Cleri srecularis respiciunt tum 
quoad personas, tum quoad pas
torale ministerium, tum quoad 
res, qure ad hoc exercendum iis 
prresto sunt, atque in hisce om
nibus opportuna auxilia Episco
pis prrebet. 

Art. 94 - Institutionem reli
giosam Christifidelium cuiuscu
mque retatis et condicionis pro 
suo munere promovendam cu
rat; opportunas normas prrebet, 
ut lectiones catecheseos recta 
ratione tradantur; catecheticre 
institutioni rite impertiendre in
vigilat; prrescriptam Sanctre 
Sedis approbationem pro ca
techismis aliisque scriptis ad 
institutionem catecheticam per
tinentibus, de assensu Congre
gationis de Doctrina Fidei, con
cedit; officiis catecheticis atque 
inceptis ad religiosam institu
tionem spectantibus et indolem 
internationalem prre se ferenti
b us adest, eorum navitatem 
coordinat iisque auxilia, si opus 
fuerit, prrestat. 

Art. 95 - § 1. Competens est 
ad clericorum vitam, discipli
nam, iura atque obligationes 
quod spectat. 

§ 2. Aptiori presbyterorum 
distributioni consulit. 

§ 3. Permanentem clerico
rum formationem fovet, prreser
tim quod attinet ad ipsorum 
sanctificationem et ad pastorale 
ministerium fructuose exercen
dum, potissimum circa dignam 
verbi Dei prredicationem. 

Art. 96 - Huius Congrega
tionis est tractare ea omnia, 
qure ad statum clericalem qua 
talem attinent, pro omnibus cle
ricis, religiosis non exceptis, 
collatis consiliis cum Dicaste-
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riis quorum interest, ubi res id 
requirat. 

Art. 97 - Congregatio ea 
agit, qure Sanctre Sedi compe
tunt: 

1 ° sive circa consilia presby
teralia, consultorum c<:£tus, ca
nonic orum capitula, consilia 
pastoralia, par<£cias, ecclesias, 
sanctuaria, sive circa clerico
rum consociationes, sive circa 
ecclesiastica archiva seu tabu
laria; 

2° circa onera Missarum nee
non pias voluntates in genere et 
pias fundationes. 

Art. 98 - Congregatio ea om
nia exercet, qure ad bonorum ec
clesiasticorum moderamen ad 
Sanctam Sedem pertinent, et 
prresertim ad rectam eorundem 
bonorum administrationem at
que necessarias approbationes 
vel recognitiones concedit; prre
terea prospicit ut clericorum su
stentationi ac sociali securitati 
consulatur. 

Art. 97 - The Congregation deals with 
those matters that are within the compe
tence of the Holy See: 

1 ° whether concerning presbyteral cou
ncils, colleges of consultors, chapters of 
canons, pastoral councils, parishes, chur
ches, shrines, or concerning clerical asso
ciations, or ecclesiastical archives and 
records; 

2° concerning Mass obligations as well 
as pious wills in general and pious foun
dations. 

Art. 98 - The Congregation carries out 
everything that pertains to the Holy See 
regarding the regulation of ecclesiastical 
goods, and especially for the correct ad
ministration of those properties; it grants 
the necessary approvals and recogni
tiones and it further sees to it that serious 
thought is given to the support and social 
security of the clergy. 

THE PONTIFICAL COMMISSION FOR PRESERVING THE PATRIMONY 
OF ART AND HISTORY 

Art. 99 - Apud Congregatio
n em pro Clericis Commissio 
exstat, cuius officium est curre 
patrimonii historire et artis to
tius Ecclesire prreesse. 

Art. 100 - Ad hoc patrimo
nium pertinent imprimis omnia 
cuiusvis artis opera temporis 
prreteriti, qure summa diligentia 
custodiri et conservari oportet. 
Ea autem quorum usus proprius 
cessaverit, apto modo in Eccle
sire musreis vel aliis in locis 
spectabilia asserventur. 

Art. 101 - § 1. Inter bona his
torica eminent omnia documen
ta et instrumenta, qure vitam et 
curam pastoralem necnon iura 
et ob ligationes di<:£ cesium, 

Art. 99 - At the Congregation for the 
Clergy there is a Commission that has the 
duty of acting as curator for the artistic 
and historical patrimony of the whole 
Church, namely, the Pontifical Commis
sion for Preserving the Patrimony of Art 
and History. 

Art. 100 - To this patrimony belong, in 
the first place, all works of every kind of art 
of the past, works that must be kept and 
preserved with the greatest care. Those 
works whose proper use has ceased are to 
be kept in a suitable manner in museums of 
the Church or elsewhere. 

Art. 101 - § 1. Outstanding among valu
able historical objects are all documents 
and instruments referring and testifying to 
pastoral life and care , as well as to the 
rights and obligations of dioceses, parishes, 
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churches, and other juridical persons in 
the Church. 

§ 2. This historical patrimony is to be 
kept in archives or also in libraries and 
everywhere entrusted to competent cura
tors lest testimonies of this kind be lost. 

Art. 102 - The Commission lends its as
sistance to particular Churches and confer
ences of bishops and together with them, 
where the case arises, sees to the setting up 
of museums, archives, and libraries, and en
sures that the entire patrimony of art and 
history in the whole territory is properly 
collected and safeguarded and made avail
able to all who have an interest in it. 

Art. 103 - In consultation with the 
Congregation for Seminaries and Educa
tional Institutions and the Congregation 
for Divine Worship and the Discipline of 
the Sacraments, the Commission has the 
task of striving to make the people of God 
more and more aware of the need and im
portance of conserving the artistical and 
historical patrimony of the Church. 

Art. 104 - The president of the Com
mission is the cardinal prefect of the Con
gregation for the Clergy, assisted by the 
secretary of the Commission. Moreover, 
the Commission has its own staff. 

parceciarum, ecclesiarum alia
rumque personarum iuridica
rum in Ecclesia conditarum res
piciunt et testificantur. 

§ 2. Hoc patrimonium histo
ricum in tabulariis seu archivis 
vel etiam bibliothecis custodia
tur, qure ubique competentibus 
curatoribus committantur, ne 
huiusmodi testimonia pereant. 

Art. 102 - Commissio Eccle
siis particularibus et Episcopo
rum ccetibus adiutorium prrebet 
et una cum iis, si casus ferat, 
agit, ut musrea, tabularia et bi
bliothecre constituantur atque 
collectio et custodia totius patri
monii artis et historire in toto 
territorio apte ad effectum ad
ducatur et omnibus, quorum in
terest, prresto sit. 

Art. 103 - Eiusdem Com
missionis est, collatis consiliis 
cum Congregationibus de Semi
nariis atque Studiorum Institutis 
et de Cultu Divino et Disciplina 
Sacramentorum, adlaborare ut 
Populus Dei magis magisque 
conscius fiat momenti et neces
sitatis patrimonium historire et 
artis Ecclesire conservandi. 

Art .  104 - Eidem prre est 
Cardinalis Prrefectus Congrega
tionis pro Clericis, eiusdem com
missionis Secretario adiuvante. 
Commissio prreterea proprios 
habet Administros. 

THE CONGREGATION FOR INSTITUTES OF CONSECRATED LIFE 
AND FOR SOCIETIES OF APOSTOLIC LIFE 

Art. 105 - The principal function of the 
Congregation for Institutes of Consecrated 
Life and for Societies of Apostolic Life is to 
promote and supervise in the whole Latin 
Church the practice of the evangelical 
counsels as they are lived in approved 
forms of consecrated life and at the same 
time the work of societies of apostolic life. 
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Art. 105 - Congregationis 
munus prrecipuum est praxim 
consi l iorum evangel icorum, 
prout in probatis formis vitre 
consecratre exercetur, et insimul 
actuositatem Societatum vitre 
apostolicre in universa Ecclesia 
Latina promovere et moderari. 
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Art. 106 - § 1. Congregatio 
proinde Instituta religiosa et 
srecularia necnon Societates 
vitre apostolicre erigit, approbat 
aut iudicium fert de opportuni
tate eorum erectionis ab Epis
copo direcesano faciendre. lpsi 
quoque pertinet huiusmodi Ins
tituta et Societates, si necesse 
fuerit, supprimere. 

§ 2. Eidem etiam competit 
Institutorum et Societatum unio
nes vel frederationes constituere 
aut, si oportuerit, rescindere. 

Art. 107 - Congregatio pro 
sua parte curat, ut Instituta vitre 
consecratre ac Societates vitre 
apostolic& secundum spiritum 
Fundatorum et sanas traditio
nes crescant et floreant, finem 
proprium fideliter persequantur 
atque salvificre missioni Eccle
sire reapse prosint. 

Art. 108 - § 1. Ea omnia ab
solvit, qure ad normam iuris per
tinent ad Sanctam Sedem de 
vita et industria Institutorum et 
Societatum prresertim de cons
titutionum approbatione, regi
mine et apostolatu, sodalium 
cooptatione et institutione, eo
rum iuribus et obligationibus, 
votorum dispensatione et soda
lium dimissione atque etiam bo
norum administratione. 

§ 2. Ad ordinationem autem 
studiorum philosophire et theo
logire necnon ad studia acade
mica quod attinet competens 
est Congregatio de Seminariis 
atque Studiorum Institutis. 

Art. 109 - Eiusdem Congre
gationis est Conferentias Supe
riorum maiorum religiosorum 
religiosarumque erigere, earun
dem statuta approbare necnon 
invigilare ut ipsarum actio ad fi
nes proprios assequendos ordi
netur. 

Art. 106 - § 1. The Congregation erects 
and approves religious and secular insti
tutes and societies of apostolic life, or 
passes judgement on the suitability of 
their erection by the diocesan bishop. It 
also suppresses such institutes and societ
ies if necessary. 

§ 2. The Congregation is also compe
tent to establish, or, if need be, to rescind, 
the unions or federations of institutes and 
societies. 

Art. 107 - The Congregation for its 
part takes care that institutes of conse
crated life and societies of apostolic life 
grow and flourish according to the spirit 
of their founders and healthy traditions, 
faithfully follow their proper purpose and 
truly benefit the salvific mission of the 
Church. 

Art. 108 - § 1. It deals with everything 
which, in accordance with the law, be
longs to the Holy See concerning the life 
and work of the institutes and societies, 
especially the approval of their constitu
tions, their manner of government and 
apostolate, the recruitment and training 
as well as the rights and obligations of 
members, dispensation from vows and 
the dismissal of members, and the admin
istration of goods. 

§ 2. However, the organization of philo
s op hi cal and theological studies and 
other academic subjects comes within 
the competence of the Congregation for 
Seminaries and Institutes of Studies. 

Art . 109 - It is the function of this 
Congregation to establish conferences of 
major superiors of men and women reli
gious, to grant approval to their statutes 
and to give great attention in order that 
their activities are directed to achieving 
their true purpose. 
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Art. 110 - The Congregation has com
petence also regarding eremetical life, the 
order of virgins and their associations as 
well as other forms of consecrated life. 

Art. 111 - Its competence also em
braces the third orders and associations 
of the faithful which are erected with the 
intention that, after a period of prepara
tion, they may eventually become insti
tutes of consecrated life or societies of 
apostolic life. 

Art. 110 - Congregationi 
etiam subiciuntur vita eremiti
ca, ordo virginum harumque 
consociationes ceterreque for
mre vitre consecratre. 

Art. 111 - lpsius competen
tia amplectitur quoque Tertios 
Ordines necnon consociationes 
fidelium, qme eo animo erigun
tur ut, prrevia prreparatione, 
Instituta vitre consecratre vel 
Societates vitre apostolicre ali 
quando evadant. 

THE CONGREGATION FOR SEMINARIES AND EDUCATIONAL lNSTITUTIONS39 

Art. 112 - The Congregation for Semi
naries and Educational Institutions gives 
practical expression to the concern of the 
Apostolic See for the training of those 
who are called to holy orders, and for the 
promotion and organization of Catholic 
education. 

Art. 113 - § 1. It is available to the bish
ops so that in their Churches vocations to 
the sacred ministry may be cultivated to 
the highest degree, and seminaries may be 
established and conducted in accordance 
with the law, where students may be suit
ably trained, receiving a solid formation 
that is human and spiritual, doctrinal and 
pastoral. 

§ 2. It carefully gives great attention 
that the way of life and programme of the 
seminaries is in full harmony with the 
idea of priestly education, and that the su
periors and teachers, by the example of 
their life and sound doctrine, contribute 
their utmost to the formation of the per
sonality of the sacred ministers. 

Art. 112 - Congregatio ex
primi t atque exercet Sedis 
Apostolicre sollicitudinem circa 
eorum formationem, qui ad 
sacros ordines vocantur, nee
non circa promotionem et ordi
nationem institutionis catholi
cre. 

Art. 113 - § 1. Episcopis 
adest, ut in eorum Ecclesiis vo
cation es ad sacra ministeria 
quam maxime colantur atque in 
Seminariis, ad normam iuris 
constituendis ac gerendis, alum
ni solida formatione tum huma
na ac spirituali, tum doctrinali et 
pastorali apte edoceantur. 

§ 2. Sedulo invigilat ut semi
nariorum convictus regimenque 
rationi institutionis sacerdotalis 
plene respondeant atque supe
riores ac magistri exemplo vitre 
ac recta doctrina ad formandas 
personas sacrorum ministro
rum quam maxime conferant. 

39. [The Congregation never formally used this name. On 26-02-1989, a few days before the 
coming into force of PB (01-03-1989), its soon-to-be new name was changed to "Congregation 
for Catholic Education (for Seminaries and Educational Institutions) " (letter of the 
Secretariat of State, prot. no. 236.026). (Editors' note.)] 
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§ 3. Eius prreterea est semi
naria interdicecesana erigere 
eorumque statuta approbare. 

Art. 114 - Congregatio adni
titur, ut fundamentalia principia 
de catholica educatione prout 
ab Ecclesire Magisterio propo
nuntur altius usque investigen
tur, vindicentur atque a Populo 
Dei cognoscantur. 

Ea pariter curat, ut in hac 
materia Christifideles sua offi
cia implere possint ac dent ope
ram et nitantur ut etiam civilis 
societas ipsorum iura agnoscat 
atque tueatur. 

Art. 115 - Congregatio nor
mas statuit, quibus schola catho
lica regatur; Episcopis dicecesa
nis adest, ut scholre catholicre, 
ubi fieri potest, constituantur, et 
summa sollicitudine foveantur 
utque in omnibus scholis educa
tio catechetica et pastoralis cura 
alumnis Christifidelibus per op
portuna incepta prrebeantur. 

Art. 116 - § 1 .  Congregatio 
vires impendit, ut Universitatum 
ecclesiasticarum et catholica
rum ceterorumque studiorum 
Institutorum sufficiens copia in 
Ecclesia habeatur, in quibus sa
crre disciplinre altius investigen
tur necnon humanitatis scien
tireque cultus, habita christianre 
veritatis ratione, promoveatur et 
Christifideles ad propria mune
ra implenda apte formentur. 

§ 2. Universitates et Instituta 
ecclesiastica erigit aut appro
bat, eorum statuta rata habet, 
supremam moderationem in eis 
exercet atque invigilat, ut catho
licre fidei integritas in tradendis 
doctrinis servetur. 

§ 3. Ad Universitates Catho
licas quod attinet, ea agit qure 
Sanctre Sedi competunt. 

§ 4. Cooperationem mutuu
mque adiutorium inter Studio
rum Universitates earumque 
consociationes fovet iisdemque 
prresidio est. 

§ 3. I t  is also to erect interdiocesan 
seminaries and to approve their statutes. 

Art. 114 - The Congregation makes 
every effort to see that the fundamental 
principles of Catholic education as set 
out by the magisterium of the Church be 
ever more deeply researched, champi
oned, and known by the people of God. 

It also takes care that in this matter the 
Christian faithful may be able to fulfill 
their duties by striving to bring civil soci
ety to recognize and protect their rights. 

Art. 115 - The Congregation sets the 
norms by which Catholic schools are gov
erned. It is available to diocesan bishops so 
that, wherever possible, Catholic schools 
be established and fostered with the utmost 
care, and that in every school appropriate 
undertakings bring catechetical instruction 
and pastoral care to the Christian pupils. 

Art. 116 - § 1. The Congregation la
bours to ensure that there be in the Church 
a sufficient number of ecclesiastical and 
Catholic universities as well as other edu
cational institutions in which the sacred 
disciplines may be pursued in depth, stud
ies in the humanities and the sciences may 
be promoted, with due regard for Christian 
truth, so that the Christian faithful may be 
suitably trained to fulfill their own func
tions. 

§ 2. It erects or approves ecclesiastical 
universities and institutions, ratifies their 
statutes, exercises higher supervision on 
them and exercises great attention so that 
the integrity of the Catholic faith is pre
served in teaching doctrine. 

§ 3. With regard to Catholic universi
ties, it deals with those matters that are 
within the competence of the Holy See. 

§ 4. It fosters cooperation and mutual 
help between universities and their as
sociations and serves as a resource for 
them. 
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IV 
THE TRIBUNALS 

The Apostolic Penitentiary 

Art. 117 - The competence of the Ap
ostolic Penitentiary regards the internal 
forum and indulgences. 

Art. 1 1 8  - For the internal forum, 
whether sacramental or non-sacramental, 
it grants absolutions, dispensations, com
mutations, validations, condonations, and 
other favours. 

Art. 119 - The Apostolic Penitentiary 
sees to it that in the patriarchal basilicas 
of Rome there be penitentiaries in suffi
cient numbers supplied with the appro
priate faculties. 

Art. 120 - This dicastery is charged 
with the granting and use of indulgences, 
without prejudice to the right of the Con
gregation for the Doctrine of the Faith to 
review those things concerning dogmatic 
teaching on them. 

Art. 1 17  - Prenitentiarire 
Apostolicre competentia ad ea 
se refert, qure forum internum 
necnon indulgentias respiciunt. 

Art. 118 - Pro faro interno, 
tum sacramentali tum non sa
cramentali, absolutiones, dis
pensationes, commutationes, 
sanatio nes, c ondonationes 
aliasque gratias eadem largitur. 

Art. 119 - lpsa prospicit ut 
in Patriarchalibus Urbis Basili
cis Prenitentiarii sufficienti nu
mero habeantur, opportunis fa
cultatibus prrediti. 

Art. 120 - Eidem Dicasterio 
committuntur ea, qure spectant 
ad concessionem et usum indul
gentiarum, salvo iure Congrega
tionis de Doctrina Fidei ea viden
di, qure doctrinam dogmaticam 
circa easdem respiciunt. 

THE SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA 

Art. 121 - The Apostolic Signatura 
functions as the supreme tribunal and 
also ensures that justice in the Church is 
correctly administered. 

Art. 122 - This Tribunal adjudicates: 
1 ° complaints of nullity and petitions 

for total reinstatement against sentences 
of the Roman Rota; 

2° in cases concerning the status of per
sons, recourses when the Roman Rota has 
denied a new examination of the case; 

3° exceptions of suspicion and other 
proceedings against judges of the Roman 
Rota arising from the exercise of their fun
ctions; 

4 ° conflicts of competence between tri
bunals which are not subject to the same 
appellate tribunal. 
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Art. 121 - Hoc Dicasterium, 
prreter munus, quad exercet, 
Supremi Tribunalis, consulit ut 
iustitia in Ecclesia recte admi
nistretur. 

Art. 122 - lpsum cognoscit: 
1 ° querelas nullitatis et peti

tiones restitutionis in integrum 
contra sententias Rotre Roma
nre; 

2° recursus, in causis de sta
tu personarum, adversus dene
gatum a Rota Romana novum 
causre examen; 

3° exceptiones suspicionis 
aliasque causas contra Iudices 
Rotre Romanre propter acta in 
exercitio ipsorum muneris; 

4 ° conflictus competentire 
inter tribunalia, qure non subi
ciuntur eidem tribunali appella
tionis. 
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Art. 123 - § 1. Prreterea co
gnoscit de recursibus, intra ter
minum peremptorium triginta 
dierum utilium interpositis, ad
versus actus administrativos 
singulares sive a Dicasteriis Cu
rire Romanre latos sive ab ipsis 
probatos, quoties contendatur 
num actus impugnatus legem 
aliquam in decernendo vel in 
procedendo violaverit. 

§ 2. In his casibus, prreter iu
dicium de illegitimitate, cognos
cere etiam potest, si recurrens 
id postulet, de reparatione dam
norum actu illegitimo illatorum. 

§ 3. Cognoscit etiam de aliis 
controversiis administrativis, 
qure a Romano Pontifice vel a 
Romanre Curire Dicasteriis ipsi 
deferantur necnon de conflicti
bus competentire inter eadem 
Dicasteria. 

Art. 124 - lpsius quoque est: 

1 ° rectre administrationi ius
titire invigilare et in advocatos 
vel procuratores, si opus sit, 
animadvertere; 

2° videre de petitionibus Sedi 
Apostolicre porrectis ad obti
nendam causre commissionem 
apud Rotam Romanam, vel 
aliam gratiam relative ad iusti
tiam administrandam; 

3° tribunalium inferiorum 
competentiam prorogare; 

4 ° approbationem Tribunalis 
quoad appellationem Sanctre 
Sedi reservatam concedere nee
non promovere et approbare 
erectionem tribunalium inter
dicecesanorum. 

Art. 125 - Signatura Aposto
lica lege propria regitur. 

Art. 123 - § 1 .  The Signatura adjudi
cates recourses lodged within the peremp
tory limit of thirty useful days against 
singular administrative acts whether is
sued by the dicasteries of the Roman 
Curia or approved by them, whenever it is 
contended that the impugned act violated 
some law either in the decision-making 
process or in the procedure used. 

§ 2. In these cases, in addition to the 
judgement regarding illegality of the act, 
it can also adjudicate, at the request of 
the plaintiff, the reparation of damages 
incurred through the unlawful act. 

§ 3. The S ignatura also adjudicates 
other administrative controversies ref er
red to it by the Roman Pontiff or by dicas
teri es of the Roman Curia, as well as 
conflicts of competence between these di
casteries. 

Art. 124 - The Signatura also has the 
responsibility: 

1 ° to exercise vigilance over the cor
rect administration of justice, and, if need 
be, to censure advocates and procurators; 

2° to deal with petitions presented to 
the Apostolic See for obtaining the com
mission of a case to the Roman Rota or 
some other favour relative to the adminis
tration of justice; 

3 ° to prorogate the competence of 
lower tribunals; 

4 ° to grant its approval to tribunals for 
appeals reserved to the Holy See, and to 
promote and approve the erection of in
terdiocesan tribunals. 

Art. 125 - The Apostolic Signatura is 
governed by its own law. 40 

40. [Nonnre speciales in supremo Tribunali Signaturre ad experimentum servandre post 
Const. ap. Pauli VI "Reginimi Ecclesire", Typis polyglottis Vaticanis, 1968, also in LE 3 (1959-
1968) cols. 532 1-5332. (Editors' note.)] 
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THE TRIBUNAL OF THE ROMAN ROTA 

Art. 126 - The Roman Rota is a court 
of higher instance at the Apostolic See, 
usually at the appellate stage, with the 
purpose of safeguarding rights within the 
Church; it fosters unity of jurisprudence, 
and, by virtue of its own decisions, pro
vides assistance to lower tribunals. 

Art. 127 - The judges of this Tribunal 
constitute a college. Persons of proven 
doctrine and experience, they have been 
selected by the Supreme Pontiff from vari
ous parts of the world. The Tribunal is pre
sided over by a dean, likewise appointed 
by the Supreme Pontiff from among the 
judges and for specific term of office. 

Art. 128 - This Tribunal adjudicates: 

1 ° in second instance, cases that have 
been decided by ordinary tribunals of the 
first instance and are being ref erred to 
the Holy See by legitimate appeal; 

2° in third or further instance, cases al
ready decided by the same Apostolic 
Tribunal and by any other tribunals what
ever, unless they have become a res iudi
cata. 

Art. 129 - § 1 .  The Tribunal, however, 
judges the following in first instance: 

1 ° bishops in contentious matters, un
less it deals with the rights or temporal 
goods of a juridical person represented 
by the bishop; 

2° abbots primate or abbots superior 
of a monastic congregation and supreme 
moderators of religious institutes of pon
tifical right; 

3° dioceses or other ecclesiastical per
sons, whether physical or juridical, which 
have no superior below the Roman Pon
tiff; 
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Art. 126 - Hoc Tribunal ins
tantire superioris partes apud 
Apostolicam Sedem pro more in 
gradu appellationis agit ad iura 
in Ecclesia tutanda, unitati iu
risprudentire consulit et, per 
proprias sententias, tribunali
bus inferioribus auxilio est. 

Art. 127 - Huius Tribunalis 
Iudices, probata doctrina et ex
perientia pollentes atque e variis 
terrarum orbis partibus a Sum
mo Pontifice selecti, collegium 
constituunt; eidem Tribunali 
prreest Decanus ad certum tern
pus a Summo Pontifice ex ipsis 
Iudicibus pariter nominatus. 

Art. 128 - Hoc Tribunal iudi
cat: 

1 ° in secunda instantia, cau
sas ab ordinariis tribunalibus 
primre instantire diiudicatas, 
qure ad Sanctam Sedem per ap
pellationem legitimam deferun
tur; 

2° in tertia vel ulteriore ins
tantia, causas ab eodem Tribuna
li Apostolico et ab aliis quibusvis 
tribunalibus iam cognitas, nisi in 
rem iudicatam transierint. 

Art. 129 - § 1. Idem vero in 
prima instantia iudicat: 

1 ° Episcopos in contentiosis, 
modo ne agatur de iuribus aut 
bonis temporalibus personre iu
ridicre ab Episcopo repnesenta
tre; 

2° Abbates primates, vel Ab
bates superiores congregationis 
monasticre et supremos Mode
ratores Institutorum religioso
rum iuris pontificii; 

3° direceses ceterasve perso
nas ecclesiasticas, sive physicas 
sive iuridicas, qure superiorem 
infra Romanum Pontificem non 
habent; 
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4 ° causas quas Romanus 
Pontifex eidem Tribunali com
miserit. 

§ 2. Easdem causas, nisi ali
ter cautum sit, etiam in secunda 
et ulteriore instantia agit. 

Art. 130 - T ribunal Rotre 
Romanre lege propria regitur. 

4 ° cases which the Supreme Pontiff com
mits to this Tribunal. 

§ 2. It deals with the same cases even 
in second and further instances, unless 
other provisions are made. 

Art. 130 - The Tribunal of the Roman 
Rota is governed by its own law. 41 

V 
THE PONTIFICAL COUNCILS 

The Pontifical Council for the Laity 

Art. 131 - Consilium com
petens est in iis, qm:e ad Sedem 
Apostolicam pertinent in laico
rum apostolatu promovendo et 
coordinando atque, universim, 
in iis, qu.:e vitam christianam 
laicorum qua talium respiciunt. 

Art. 132  - Prresidi adest 
Cretus prresidialis ex Cardinali
bus et Episcopis constans; inter 
membra Consilii potissimum 
adnumerantur Christifideles in 
variis actuositatis provinciis 
versantes. 

Art. 133 - § 1 .  Eius est inci
tare et sustinere laicos ut vitam 
et missionem Ecclesire modo 
sibi proprio participent, sive 
singuli, sive in consociationi
bus, prresertim ut ipsorum pe
culiare officium impleant rerum 
temporalium ordinem spiritu 
evangelico imbuendi. 

§ 2.  Laicorum cooperatio
nem fovet in cathechetica insti
tutione, in vita liturgica et sa
cramentali atque in operibus 
misericordire, caritatis et pro
motionis socialis. 

§ 3. Idem prosequitur et mo
deratur conventus internationa
l es aliaque incepta, qure ad 
apostolatum laicorum attinent. 

Art. 131 - The Pontifical Council for 
the Laity is competent in those matters 
pertaining to the Apostolic See in promot
ing and coordinating the apostolate of the 
laity and, generally, in those matters re
specting the Christian life of laypeople as 
such. 

Art. 132 - The president is assisted by 
an advisory board of cardinals and bish
ops. Figuring especially among the mem
bers of the Council are certain Christian 
faithful engaged in various fields of activ
ity. 

Art. 133 - § 1. The Council is to urge 
and support laypeople to participate in 
the life and mission of the Church in their 
own way, as individuals or in associa
tions, especially so that they may carry 
out their special responsibility of filling 
the realm of temporal things with the 
spirit of the Gospel. 

§ 2. It fosters joint action among lay
people in catechetical instruction, in litur
gical and sacramental life as well as in 
works of mercy, charity, and social devel
opment. 

§ 3. The Council attends to and orga
nizes international conferences and other 
projects concerning the apostolate of the 
laity. 

41. [Normre Romanre RotreTribunalis, 18-04-1994 (AAS 86 [1994] 508-540); also published 
separately, Libreria editrice Vaticana, 1994, 36 p. See below, in this appendix. (Editors' note.)] 

87 



Part I: Appendix I 

Art. 134 - Within the parameters of its 
own competence, the Council performs 
all activities respecting lay associations 
of the Christian faithful; it erects associa
tions of an international character and 
provides approval or recognitio for their 
statutes, saving the competence of the 
Secretariat of State. As for secular third 
orders, the Council deals only with those 
matters concerning their apostolic activi
ties. 

Art. 134 - Consilium ea om
nia intra ambitum proprire com
petentire agit, qure ad consocia
tiones laicales Christifidelium 
spectant; eas vero, qme interna
tionalem indolem habent, erigit 
earumque statuta approbat vel 
recognoscit, salva competentia 
Secretarire Status; quoad Ter
tios Ordines sreculares ea tan
tum curat, qure ad eorum apos
tolicam operositatem pertinent. 

THE PONTIFICAL COUNCIL FOR PROMOTING CHRISTIAN UNITY 

Art. 135 - It is the function of the Pon
tifical Council for Promoting Christian 
Unity to engage in ecumenical work 
through timely initiatives and activities, 
labouring to restore unity among Chris
tians. 

Art. 136 - § 1. It sees that the decrees 
of the Second Vatican Council pertaining 
to ecumenism are put into practice. 

It deals with the correct interpretation 
of the principles of ecumenism and en
joins that they be carried out. 

§ 2. It fosters, brings together, and co
ordinates national and international Cath
olic organizations promoting Christian 
unity, and supervises their undertakings. 

§ 3. After prior consultation with the 
Supreme Pontiff, the Council maintains 
relations with Christians of Churches and 
ecclesial communities that do not yet 
have full communion with the Catholic 
Church, and especially organizes dia
logue and meetings to promote unity with 
them, with the help of theological experts 
of sound doctrine. As often as may seem 
opportune, the Council deputes Catholic 
observers to Christian meetings and to 
Catholic meetings it invites observers 
from other Churches and ecclesial com
munities. 
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Art. 135 - Consilii munus 
est per opportuna incepta et na
vi tate s operi recumenico in
cumbere ad unitatem inter 
christianos redintegrandam. 

Art. 136 - § 1. Curat ut de
creta Concilii Vaticani II, qure 
ad rem recumenicam pertinent, 
ad usum traducantur. 

Agit de recta interpretatione 
principiorum de recumenismo 
eaque exsecutioni mandat. 

§ 2. Cretus catholicos tum 
nationales tum internationales 
christianorum unitatem promo
ventes fovet, colligit atque coor
dinat eorumque inceptis invigi
lat. 

§ 3. Rebus ad Summum Pon
tificem prius delatis, rationes 
curat cum fratribus Ecclesia
rum et communitatum ecclesia
li um, plenam communionem 
cum Ecclesia catholica nondum 
habentium, ac prresertim dialo
gum et colloquia ad unitatem 
cum ipsis fovendam instituit, 
peritis doctrina theologica pro
be instructis opem ferentibus. 
Observatores catholicos depu
tat pro conventibus christianis 
atque invitat aliarum Ecclesia
rum et communitatum ecclesia
lium observatores ad conventus 
catholicos, quoties id opportu
num videatur. 
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Art. 137 - § 1. Cum materia 
ab hoc Dicasterio tractanda 
suapte natura srepe qurestiones 
fidei tangat, ipsum oportet pro
cedat arcta coniunctione cum 
Congregatione de Doctrina Fi
dei, prresertim cum agitur de 
publicis documentis aut decla
rationibus edendis. 

§ 2. In gerendis autem maio
ris momenti negotiis, qure Ec
clesias seiunctas Orientis respi
ci un t, prius audiat oportet 
Congregationem pro Ecclesiis 
Orientalibus. 

Art. 138 - Apud Consilium 
exstat Commissio ad res inves
tigandas atque tractandas, qure 
Iudreos sub respectu religioso 
attingunt; earn eiusdem Consilii 
Prreses moderatur. 

Art. 137 - § 1. Since the Council deals 
with matters which by their very nature 
touch on questions of faith, it must pro
ceed in close connection with the Congre
gation for the Doctrine of the Faith, 
especially if declarations and public doc
uments have to be issued. 

§ 2. In dealing with important matters 
concerning the separated Eastern Chur
ches, the Council must first hear the Con
gregation for the Eastern Churches. 

Art. 138 - Within the Council there is 
a Commission to study and deal with mat
ters concerning the Jews from a religious 
perspective; the president the Council 
presides over the Commission. 42 

THE PONTIFICAL COUNCIL FOR THE FAMILY 

Art. 139 - Consilium pasto
ralem familiarum curam promo
vet, earumque iura dignitatem
que in Ecclesia et  in civ ili 
societate fovet, ut ipsre munera 
sibi propria aptius usque imple
re valeant. 

Art.  140 - Prresidi adest 
Cretus prresidialis, ex Episcopis 
constans; in Consilium potissi
mum cooptantur laici viri mulie
re sq u e, prresertim coniugio 
iuncti, ex variis terrarum orbis 
partibus. 

Art. 141 - § 1. Consilium 
Ecclesire doctrinam de familia 
penitius cognoscendam et apta 
catechesi divulgandam curat; 
studia prrecipue de matrimonii 
ac familire spiritualitate fovet. 

§ 2. Idem satagit ut, conspi
rans cum Episcopis eorumque 
Conferentiis, humanre sociales
que instituti familiaris in variis 
regionibus condiciones accura
te cognoscantur, pariterque 

Art. 139 - The Pontifical Council for 
the Family promotes the pastoral care of 
families, protects their rights and dignity 
in the Church and in civil society, so that 
they may ever be more able to fulfill their 
duties. 

Art. 140 - The president is assisted by 
an advisory board of bishops. Figuring 
above all among the members of the 
Council are laypeople, both men and 
women, especially married ones, from all 
over the world. 

Art. 141 - § 1. The Council works for a 
deeper understanding of the Church's 
teaching on the family and for its spread 
through suitable catechesis. It encour
ages studies in the spirituality of marriage 
and the family. 

§ 2. It works together with the bishops 
and their conferences to ensure the accu
rate recognition of the human and social 
conditions of the family institution eve
rywhere and to ensure a strong general 

42. [The name of the Commission is the Commission for Religious Relations with the Jews. 
(Editors' note.)] 

89 



Part I: Appendix I 

awareness of initiatives that help pastoral 
work for families. 

§ 3. The Council strives to ensure that 
the rights of the family be acknowledged 
and defended even in the social and polit
ical realm. It also supports and coordi
nates initiatives to protect human life 
from the first moment of conception and 
to encourage responsible procreation. 

§ 4. Without prejudice to art. 133, it fol
lows the activities of institutes and asso
ciations which seek to work for the good 
of the family. 

incepta, qure rem pastoralem 
familiarem adiuvant, in com
munem perferantur notitiam. 

§ 3. Adnititur ut iura familire, 
etiam in vita sociali et politica, 
agnoscantur et defendantur; in
cepta quoque ad humanam vi
tam inde a conceptione tuen
dam et ad procreationem res
ponsabilem fovendam sustinet 
atque coordinat. 

§ 4. Firmo prrescripto art. 133, 
navitatem persequitur instituto
rum atque consociationum, qui
b us propositum est familire 
bono inservire. 

THE PONTIFICAL COUNCIL FOR JUSTICE AND PEACE 

Art. 142 - The ideal of the Pontifical 
Council for Justice and Peace is that justice 
and peace in this world may be strength
ened in accordance with the Gospel and the 
social teaching of the Church. 

Art. 143 - § 1. The Council makes a 
thorough study of the social teaching of 
the Church and takes pains to see that this 
teaching is widely spread and put into 
practice among people and communities, 
especially regarding the relations between 
workers and management, relations that 
must come to be more and more imbued 
with the spirit of the Gospel. 

§ 2. It collects information and research 
on justice and peace, about human devel
opment and violations of human rights; it 
ponders all this, and, when the occasion 
offers, shares its conclusions with the 
groupings of bishops. It cultivates relation
ships with Catholic international organiza
tions and other institutions, even ones 
outside the Catholic Church, which sin
cerely strive to achieve peace and justice 
in the world. 

§ 3. It works to form among peoples a 
mentality which fosters peace, especially 
on the occasion of the World Peace Day. 
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Art.  142 - Consilium eo 
spectat, ut iustitia et pax in mun
do secundum Evangelium et so
cialem Ecclesire doctrinam pro
moveantur. 

Art. 143 - § 1. Socialem Ec
clesire doctrinam altius pervesti
gat, data opera ut ipsa late dif
fundatur et apud homines com
munitatesque in usum vitre de
ducatur, prresertim quod spectat 
ad rationes inter opifices et con
ductores operis, spiritu Evange
lii magis magisque imbuendas. 

§ 2. Notitias et inquisitiones 
de iustitia et pace, de populo
rum progressione et de homi
num iurium lresionibus in unum 
colligit, perpendit atque exinde 
deductas conclusiones pro op
portunitate cum Episcoporum 
ce£tibus communicat; rationes 
fovet cum catholicis internatio
nalibus consociationibus aliis
que institutis etiam extra Eccle
siam catholicam exstantibus, 
qure ad iustitire pacisque bona 
in mundo consequenda sincere 
contendunt. 

§ 3. Operam impendit ut in
ter populos sentiendi ratio de 
pace fovenda formetur, prreser-
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tim occasione oblata Diei Pacis 
in mundo provehendm. 

Art. 144 - Peculiares neces
situdines cum Secretaria Status 
habet, prresertim quotiescum
q u e per documenta vel per 
enuntiationes in rebus de iusti
tia et pace publice agendum est. 

Art. 144 - The Council has a special re
lationship with the Secretariate of State, 
especially whenever matters of peace and 
justice have to be dealt with in public by 
documents or announcements. 

THE PONTIFICAL COUNCIL "COR UNUM" 

Art. 145 - Consilium Eccle
sire Catholicre sollicitudinem 
erga egentes ostendit, ut huma
na fraternitas foveatur et cari
tas Christi manifestetur. 

Art. 146 - Consilii munus 
est: 

1 ° Christifideles incitare ad 
evangelicre caritatis testimo
nium prrebendum, utpote ipsam 
Ecclesire missionem participan
tes, eosque in hac cura sustine
re; 

2° incepta catholicorum ins
titutorum fovere et coordinare, 
qure egentibus populis adiuvan
dis incumbunt, ea prresertim 
qure urgentioribus angustiis et 
calamitatibus succurrunt, faci
lioresque reddere institutorum 
catholicorum necessitudines 
cum publicis internationalibus 
consiliis, qure in eodem benefi
centire et progressionis campo 
operantur; 

3° consilia atque muture na
vitatis fraternique auxilii opera 
studio prosequi atque promove
re, qure humano profectui inser
viunt. 

Art. 14 7 - Hui us Consilii 
Prreses idem est ac Prreses Pon
tificii Consilii pro Iustitia et Pa
ce, qui curat ut utriusque Insti
tuti actuositas arcta coniunctio
ne procedat. 

Art .  148 - Inter Consilii 
membra viri etiam et mulieres 
cooptantur, qui catholicorum 
beneficentire institutorum velu
ti partes agant quo efficacius 
proposita Consilii ad effectum 
deducantur. 

Art. 145 - The Pontifical Council "Cor 
unum" shows the solicitude of the Catho
lic Church for the needy, in order that 
human fraternity may be fostered and that 
the charity of Christ be made manifest. 

Art. 146 - It is the function of the Cou
ncil: 

1 ° to stimulate the Christian faithful as 
participants in the mission of the Church, 
to give witness to evangelical charity and 
to support them in this concern; 

2° to foster and coordinate the initia
tives of Catholic institutions that labour 
to help peoples in need, especially those 
who go to the rescue in the more urgent 
crises and disasters, and to facilitate their 
relations with public international organi
zations operating in the same field of as
sistance and good works; 

3° to give serious attention and pro
mote plans and undertakings for joint ac
tion and neighbourly help serving human 
progress. 

Art. 147 - The president of this Coun
cil is the same as the president of the 
Pontifical Council for Justice and Peace, 
who sees to it that the activities of both 
institutes are closely coordinated. 

Art. 148 - To ensure that the propos
als of the Council are more effectively put 
into effect, among members of the Coun
cil are men and also women representing 
Catholic beneficent institutions. 
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THE PONTIFICAL COUNCIL FOR THE PASTORAL CARE OF MIGRANTS 
AND ITINERANT PEOPLE 

Art. 149 - The Pontifical Council for 
the Pastoral Care of Migrants and Itiner
ant People brings the pastoral concern of 
the Church to bear on the special needs 
of those who have been forced to leave 
their native land or who do not have one. 
It sees to it that these matters are consid
ered with the serious attention they de
serve. 

Art. 150 - § 1. The Council works to 
see that in the particular Churches refu
gees and exiles, migrants, nomads, and 
circus workers receive effective and spe
cial spiritual care, even, if necessary, by 
means of suitable pastoral structures. 

§ 2. It likewise fosters pastoral solici
tude in these same Churches for sailors, 
at sea and in port, especially through the 
Apostleship of the Sea, over which it ex
ercizes ultimate direction. 

§ 3. The Council has the same concern 
for those who work in airports or air
planes. 

§ 4. It tries to ensure that the Christian 
people come to an awareness of the needs 
of these people and effectively demon
strate their own brotherly attitude to
wards them, especially on the occasion of 
the World Migration Day. 

Art. 151 - The Council works to en
sure that journeys which Christians un
dertake for reasons of piety, study, or 
recreation, contribute to their moral and 
religious formation, and it is available to 
the particular Churches in order that all 
who are away from home receive suitable 
spiritual care. 
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Art. 149 - Consilium pasto
ralem Ecclesire sollicitudinem 
convertit ad peculiares necessi
tates eorum, qui patrium solum 
relinquere coacti sint vel eo pe
nitus careant; itemque qurestio
nes, ad hrec attinentes, accom
modato studio perpendendas 
curat. 

Art. 150 - § 1. Consilium <lat 
operam, ut in Ecclesiis particu
laribus efficax propriaque cura 
spiritualis, etiam, si res ferat, 
per congruas pastorales struc
turas, prrebeatur sive profugis 
et exsulibus, sive migrantibus, 
nomadibus et circensem artem 
exercentibus. 

§ 2. Fovet pariter apud eas
dem Ecclesias pastoralem solli
ci  tudinem pro maritimis sive 
navigantibus sive in portibus, 
prresertim per Opus Apostola
tus Maris, cuius supremam mo
derationem exercet. 

§ 3. Eandem sollicitudinem 
adhibet iis, qui in a%oroportibus 
vel in ipsis a%oronavibus officia 
exercent vel opus faciunt. 

§ 4. Adnititur, ut populus 
christianus, prresertim occasio
ne oblata celebrationis Diei 
universalis pro migrantibus 
atque exsulibus, conscientiam 
eorum necessitatum sibi com
paret atque proprium fraternum 
animum erga eos efficaciter ma
nifestet. 

Art. 151 - Adlaborat ut iti
nera pietatis causa vel studio 
discendi vel ad relaxationem 
suscepta ad moralem religio
samque Christifidelium forma
tionem conferant atque Eccle
siis part icularibus adest ut 
omnes, qui exinde extra pro
prium domicilium versantur, 
apta animarum cura frui pos
sint. 
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THE PONTIFICAL COUNCIL FOR PASTORAL ASSISTANCE 
TO HEALTH CARE WORKERS 

Art. 152 - Consilium sollici
tudinem Eccleshe pro infirmis 
ostendit adiuvando eos qui mi
nisterium implent erga regrotan
tes dolentesque, ut misericor
dire apostolatus, quern exercent, 
novis postulationibus aptius us
que respondeat. 

Art. 153 - § 1. Consilii est 
Ecclesire doctrinam diffundere 
circa spirituales et morales in
firmitatis aspectus necnon hu
mani doloris significationem. 

§ 2. Ecclesiis particularibus 
adiutricem operam prrebet, ut 
valetudinis administri spirituali 
cura iuventur in sua navitate se
cundum christianam doctrinam 
explenda, ac prreterea ne iis, qui 
in hoc ambitu pastoralem actio
nem gerunt, apta subsidia ad 
proprium exsequendum opus 
desint. 

§ 3. Idem studii actionisque 
operi favet, quad sive Consocia
tiones Internationales Catholi
cre sive alia instituta in hoc 
campo variis modis navant. 

§ 4. Intento animo novitates 
in legibus et scientiis circa vale
tudinem prosequitur eo consi
lio, ut in opera pastorali Eccle
s ire earum opportuna ratio 
habeatur. 

Art. 152 - The Pontifical Council for 
Pastoral Assistance to Health Care Work
ers shows the solicitude of the Church for 
the sick by helping those who serve the 
sick and suffering, so that their aposto
late of mercy may ever more respond to 
people's needs. 

Art. 153 - § 1. The Council is to spread 
the Church's teaching on the spiritual and 
moral aspects of illness as well as the 
meaning of human suffering. 

§ 2. It lends its assistance to the partic
ular Churches to ensure that health care 
workers receive the help of spiritual care 
in carrying out their work according to 
Christian teachings, and especially that in 
turn the pastoral workers in this field may 
never lack the help they need to carry out 
their work. 

§ 3. The Council fosters studies and ac
tions which international Catholic organi
zations or other institutions undertake in 
this field. 

§ 4. With keen interest it follows new 
health care developments in law and sci
ence so that these may be duly taken into 
account in the pastoral work of the Church. 

THE PONTIFICAL COUNCIL FOR THE INTERPRETATION 

OF LEGISLATIVE TEXTS 

Art. 154 - Consilii munus in 
legibus Ecclesire interpretandis 
prresertim consistit. 

Art. 155 - Consilio competit 
Ecclesire legum universalium 
interpretationem authenticam 
pontificia auctoritate firmatam 
proferre, auditis in rebus maio
ris momenti Dicasteriis, ad qure 
res ratione materire pertinet. 

Art. 154 - The function of the Pontifi
cal Council for the Interpretation of Legis
lative Texts consists mainly in interpreting 
the laws of the Church. 

Art. 155 - With regard to the universal 
laws of the Church, the Council is compe
tent to publish authentic interpretations 
of universal laws of the Church which are 
confirmed by pontifical authority, having 
heard in questions of major importance 
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the views of the dicasteries concerned by 
the subject matter. 

Art. 156 - This Council is at the ser
vice of the other Roman dicasteries to as
sist them in order to ensure that general 
executory decrees and instructions which 
they are going to publish are in confor
mity with the prescriptions of the law 
currently in force and that they are drawn 
up in a correct juridical form. 

Art. 157 - Moreover, the general de
crees of the conferences of bishops are to 
be submitted to this Council by the dicas
tery which is competent to grant them the 
recognitio, in order that they be exam
ined from a juridical perspective. 

Art. 158 - At the request of those inter
ested, this Council determines whether 
particular laws and general decrees is
sued by legislators below the level of the 
supreme authority are in agreement or not 
with the universal laws of the Church. 

Art. 156 - Hoc Consilium ce
teris Romanis Dicasteriis prresto 
est ad illa iuvanda eo proposito 
ut decreta generalia exsecutoria 
et instructiones ab iisdem eden
dre iuris vigentis prrescriptis con
gruant et recta forma iuridica 
exarentur. 

Art. 157 - Eidem insuper 
subicienda sunt a Dicasterio 
competenti pro recognitione 
decreta generalia Episcoporum 
cretuum ut examinentur ratione 
habita iuridica. 

Art. 158 - Iis quorum inte
rest postulantibus, decernit 
utrum leges particulares et ge
neralia decreta, a legislatoribus 
infra supremam auctoritatem 
lata, universalibus Ecclesire le
gibus consentanea sint necne. 

THE PONTIFICAL COUNCIL FOR INTER-RELIGIOUS DIALOGUE 

Art. 159 - The Pontifical Council for 
Inter-Religious Dialogue fosters and su
pervises relations with members and 
groups of religions that do not carry the 
Christian name as well as with those who 
are in any way endowed with religious 
feeling. 

Art. 160 - The Council fosters rela
tions, including suitable dialogue, with 
adherents of other religions. It promotes 
timely studies and conferences to de
velop mutual information and esteem, so 
that human dignity and the spiritual and 
moral riches of people may be advanced. 
The Council sees to the formation of 
those who engage in this kind of dialogue. 

Art. 161 - When the subject matters 
so requires, the Council must proceed in 
the exercise of its own function in consul-
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Art. 159 - Consilium fovet 
et moderatur rationes cum 
membris cretibusque religio
num, qure christiano nomine 
non censentur, necnon cum iis, 
qui sensu religioso quocumque 
modo potiuntur. 

Art. 160 - Consilium ope
ram dat, ut dialogus cum asse
clis aliarum religionum apte 
conseratur, aliasque rationes 
cum ipsis fovet; opportuna stu
dia et conventus promovet ut 
mutua notitia atque restimatio 
habeantur, necnon hominis di
gnitas eiusque spiritualia et mo
ralia bona consociata opera 
provehantur; formationi eorum 
consulit, qui in huiusmodi dialo
gum incumbunt. 

Art. 161 - Cum subiecta ma
teria id requirit, in proprio mu
nere exercendo collatis consiliis 
procedat oportet cum Congre-
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gatione de Doctrina Fidei, et, si 
opus fuerit, cum Congregationi
bus pro Ecclesiis Orientalibus et 
pro Gentium Evangelizatione. 

Art. 162 - Apud Consilium 
exstat Commissio ad rationes 
cum Musulmanis sub religioso 
respectu fovendas, moderante 
eiusdem Consilii Prreside. 

tation with the Congregation for the Doc
trine of the Faith, and, if need be, with the 
Congregations for the Oriental Churches 
and for the Evangelization of Peoples. 

Art. 162 - This Council has a Commis
sion, under the direction of the president 
of the Council, for fostering relations 
with Muslims from a religious perspec
tive. 

THE PONTIFICAL COUNCIL FOR DIALOGUE WITH NON-BELIEVERS 

Art. 163 - Consilium pasto
ralem Ecclesire sollicitudinem 
manifestat erga eos qui Deo non 
credunt vel nullam religionem 
profitentur. 

Art. 164 - Studium promo
vet atheismi necnon fidei reli
gionisque defectus, eorum cau
s as  atque consecut iones  
inquirendo ad  christianam fi
dem quod attinet, eo proposito, 
ut apta auxilia pastorali actioni 
comparentur, operam potissi
mum ferentibus catholicis stu
diorum Institutis. 

Art. 165 - Dialogum insti
tuit cum atheis et non credenti
bus, quoties hi sincerre coope
rationi assentiantur; studiorum 
de hac materia c<:£tibus per vere 
peritos interest. 

Art. 163 - The Pontifical Council for 
Dialogue with Non-Believers shows the 
pastoral solicitude of the Church for 
those who do not believe in God or who 
profess no religion. 

Art. 1 64 - It promotes the study of 
atheism and of the lack of faith and reli
gion, looking into their causes and their 
consequences with regard to the Chris
tian faith, so that suitable assistance may 
be given to pastoral action through the 
work especially of Catholic institutions of 
higher learning. 

Art. 1 65 - The Council sets up dia
logue with atheists and unbelievers when
ever they agree to sincere cooperation, 
and it is represented by true specialists at 
conferences on this matter. 

THE PONTIFICAL COUNCIL FOR CULTURE 

Art. 166 - Consilium ratio
nes fovet inter Sanctam Sedem 
et humani cultus provinciam, 
pnesertim colloquium cum va
riis nostri temporis Institutis 
scientire et doctrinre provehen
do, ut civilis cultus magis ma
gisque Evangelio aperiatur at
que scientiarum, litterarum, 
artiumque cultores se ad verita
tem, bonitatem et pulchritudi
nem ab Ecclesia vocari senti
ant. 

Art. 166 - The Pontifical Council for 
Culture fosters relations between the 
Holy See and the realm of human culture, 
especially by promoting discussion with 
various contemporary institutions of 
learning and teaching, so that secular cul
ture may be more and more open to the 
Gospel, and specialists in the sciences, lit
erature, and the arts may feel themselves 
called by the Church to truth, goodness, 
and beauty. 
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Art . 1 67 - The Council has its own 
special structure. The president is as
sisted by an advisory board and another 
board, composed of specialists of various 
disciplines from several parts of the 
world. 

Art. 168 - The Council on its own un
dertakes suitable projects with respect to 
culture. It follows through on those which 
are undertaken by various institutes of the 
Church, and, so far as necessary, lends 
them assistance. In consultation with the 
Secretariat of State, it shows interest in 
measures adopted by countries and inter
national agencies in support of human 
culture and, as appropriate, it is present in 
the principal organizations in the field of 
culture and fosters conferences. 

Art. 167 - Consilium struc
turam habet peculiarem, in qua, 
una cum Prreside, adsunt Cre
tus prresidialis aliusque cretus 
cultorum variarum disciplina
rum ex pluribus orbis terrarum 
regionibus. 

Art. 168 - Consilium apta in
cepta ad culturam attinentia per 
se suscipit; ea, qure a variis Ee
desire Institutis capiuntur, per
sequitur atque ipsis, quatenus 
opus fuerit, adiutricem operam 
prrebet. Collatis autem consiliis 
cum Secretaria Status attendit 
ad agendi rationes, quas ad hu
manum cultum fovendum Civi
tates et internationalia Consilia 
susceperint, atque in culturre 
ambitu prrecipuis cretibus pro 
opportunitate interest et con
gressiones fovet. 

THE PONTIFICAL COUNCIL FOR SOCIAL COMMUNICATIONS 

Art. 169 - § 1. The Pontifical Council for 
Social Communications is involved in ques
tions respecting the instruments of social 
communication, so that, even by means of 
these instruments, human progress and the 
news of salvation may be advanced for the 
benefit of secular culture and mores. 

§ 2. In carrying out its functions, the 
Council must proceed in close connec
tion with the Secretariat of State. 

Art. 1 70 - § 1. The chief function of 
this Council is to arouse the Church and 
the Christian faithful, in a timely and suit
able way, to action in the many forms of 
social communication, and to sustain 
them in it. It takes pains to see that news
papers and periodicals, as well as films 
and radio or television broadcasts, are 
more and more imbued with a human and 
Christian spirit. 
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Art. 169 - § 1. Consilium in 
qurestionibus ad communicatio
nis socialis instrumenta attinen
tibus versatur, eo consilio ut 
etiam per ea salutis nuntium et 
humana progressio ad civilem 
cultum moresque fovendos pro
vehantur. 

§ 2. In suis muneribus ex
plendis arcta coniunctione cum 
Secretaria Status procedat 
oportet. 

Art. 170 - § 1. Consilium in 
prrecipuum mun us incumbit tem
pestive accommodateque susci
tandi ac sustinendi Ecclesire et 
Christifidelium actionem in mul
tiplicibus socialis communicatio
nis formis; operam dandi ut sive 
diaria aliaque periodica scripta, 
sive cinematographica spectacu
la, sive radiophonicre ac televisi
ficre emissiones humano et chris
tiano spiritu magis magisque im
buantur. 
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§ 2. Peculiari sollicitudine 
prosequitur catholicas epheme
rides, periodicas scriptiones, 
stationes radiophonicas atque 
televisificas, ut propri::e indoli 
ac muneri reapse respondeant, 
pnesertim Ecclesi::e doctrinam, 
prout a Magisterio proponitur, 
evulgando, atque religiosos 
nuntios recte fideliterque dif
fundendo. 

§ 3. Necessitudinem fovet 
cum catholicis consociationi
bus, qu::e communicationibus 
socialibus dant operam. 

§ 4. Curat ut populus chris
tianus, pr::esertim occasione 
data celebrationis Diei commu
nication um socialium cons
cius fiat officii, quo unusquis
que tenetur, adlaborandi ut 
huiusmodi instrumenta pastora
li Ecclesi::e missioni pr::esto 
sunt. 

§ 2. With special solicitude the Council 
looks to Catholic newspapers and period
icals, as well as radio and television sta
tions, that they may truly live up to their 
nature and function, by transmitting espe
cially the teaching of the Church as it is 
laid out by the Church's magisterium, and 
by spreading religious news accurately 
and faithfully. 

§ 3. It fosters mutual relations with 
Catholic associations active in social 
communications. 

§ 4. It takes steps to make the Christian 
people aware, especially on the occasion 
offered by the World Communications 
Day, of the duty of each and every person 
to make sure that the media be of service 
to the Church's pastoral mission. 

VI 
THE ADMINISTRATIVE SERVICES 

The Apostolic Camera 

Art. 171 - § 1. Camera Apos
tolica, cui pr::eficitur Cardinalis 
Sanct::e Roman::e Ecclesi::e Ca
merarius, iuvante Vice-Camera
rio una cum ceteris Pr::elatis Ca
meralibus, munera pr::esertim 
gerit, qu::e ipsi peculiari lege de 
vacante Sede Apostolica tri
buuntur. 

§ 2. Sede Apostolica vacante, 
Cardinali  S anct::e Roman::e 
Ecclesi::e Camerario ius est et of
ficium, etiam per suum delega
tum, ab omnibus Administratio
n i bus,  qu::e e Sancta  Sede 
pendent, relationes exposcere de 
earum statu patrimoniali et C£co
nomico itemque notitias de ex
traordinariis negotiis, qu::e tune 
forte aguntur, et a Pr::efectura 

Art. 171 - § 1. The Apostolic Camera, 
presided over by the cardinal chamber
lain of the Holy Roman Church, assisted 
by  the vice-chamberlain and the other 
prelates of the Camera, chiefly exercises 
the functions assigned to it by the special 
law on the vacancy of the Apostolic See. 43 

§ 2. When the Apostolic See falls va
cant, it is the right and the duty of the car
dinal chamberlain of the Holy Roman 
Church, personally or through his dele
gate, to request, from all administrations 
dependent on the Holy See, reports on 
their patrimonial and economic status as 
well as information on any extraordinary 
business that may at that time be under 

43. [Cf. Ap. Const. Universi dominici gregis, in this appendix. (Editors' note.)] 
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way, and, from the Prefecture for the Eco
nomic Affairs of the Holy See he shall re
quest a financial statement on income 
and expenditures of the previous year 
and the budgetary estimates for the fol
lowing year. He is in duty bound to sub
mit these reports and estimates to the 
College of Cardinals. 

Rerum IBconomicarum Sanctre 
Sedis generales computationes 
accepti et expensi anni superio
ris nee non prrevias restimatio
nes pro anno subsequente; has 
autem relationes et computatio
nes Cardinalium Collegio subi
ciendi officio tenetur. 

THE ADMINISTRATION OF THE PATRIMONY OF THE APOSTOLIC SEE 

Art. 172 - It is the function of the Ad
ministration of the Patrimony of the Ap
ostolic See to administer the properties 
owned by the Apostolic See in order to 
underwrite the expenses needed for the 
Roman Curia to function. 

Art. 1 73 - This Council is presided 
over by a cardinal assisted by a board of 
cardinals; and it is composed of two sec
tions, the Ordinary Section and the Ex
traordinary, under the control of the 
prelate secretary. 

Art. 174 - The Ordinary Section ad
ministers the properties entrusted to its 
care , calling in the advice of experts if 
needed; it examines matters concerning 
the juridical and economic status of the 
employees of the Holy See; it supervises 
institutions under its fiscal responsibility; 
it sees to the provision of all that is re
quired to carry out the ordinary business 
and specific aims of the dicasteries; it 
maintains records of income and expen
ditures and prepares the accounts of the 
money received and paid out for the past 
year, and it draws up the estimates for the 
year to come. 

Art. 175 - The Extraordinary Section 
administers its own moveable goods and 
acts as a guardian for moveable goods en
trusted to it by other institutes of the 
Holy See. 

98 

Art. 172 - Huie officio com
petit bona Sanctre Sedis propria 
administrare, qure eo destinan
tur, ut sumptus ad Curire Ro
manre munera explenda neces
sarii suppeditentur. 

Art. 173 - Eidem Cardinalis 
prreest, cui Patrum Cardinalium 
cretus adest, idemque duabus 
sectionibus, Ordinaria atque 
Extraordinaria, constat, sub 
moderamine Prrelati Secretarii. 

Art. 174 - Sectio Ordinaria 
bona administrat, quorum cura 
ipsi credita est, in consilium vo
catis, si opus fuerit, etiam peri
tis; et perpendit qure ad statum 
iuridicum-reconomicum minis
trorum Sanctre Sedis attinent; 
institutis sub ipsius administra
toria moderatione exstantibus 
invigilat; prospicit ut omnia ap
parentur, qure ordinaria Dicas
teriorum navitas ad proprios fi
nes assequendos requirit; ratio
nes accepti et expensi habet at
que pecunire dandre et recipien
dre sive computationem pro 
anno elapso sive pro subsequen
ti anno restimationem conficit. 

Art. 1 75 - Extraordinaria 
Sectio peculiaria bona mobilia 
administrat, et mobilium bono
rum procurationem agit, qure a 
ceteris Sanctre Sedis lnstitutis 
eidem committuntur. 



Apostolic Constitution Pastor bonus 

THE PREFECTURE FOR THE ECONOMIC AFFAIRS OF THE HOLY SEE 

Art. 1 76 - Pnefecturre mu
nus competit moderandi et gu
bernandi bonorum administra
t ion es, qure a Sancta Sede 
pendent vel quibus ipsa prreest, 
qurecumque est autonomia qua 
forte gaudeant. 

Art .  1 77 - Eidem prreest 
Cardinalis, cui adest cretus Car
dinali um, iuvantibus Prrelato 
Secretario et Ratiocinatore Ge
nerali. 

Art. 178 - § 1. Perpendit 
sive relationes de statu patrimo
niali et reconomico sive ratio
nes accepti atque expensi tum 
annualium sumptuum prreviam 
tum subsequentem administra
tionum de quibus agit art. 176, 
libros et documenta, si opus 
fuerit, inspiciendo. 

§ 2. Generalem computatio
nem, sive ad prreviam sump
tuum restimationem sive ad ra
t ion  em expensre pecu nire 
Sanctre Sedis quad attinet, ap
parat, eandemque tempore sta
tuto Superiori Auctoritati ap
probandam subicit. 

Art. 179 - § 1. Nummariis 
administrationum inceptis invi
gilat ; senten tiam de operum 
maioris momenti adumbrationi
bus fert. 

§ 2. Cognoscit de damnis pa
trimonio Sanctre Sedis quomo
documque illatis, ad actiones 
prenales vel civiles, si opus fue
rit, competentibus tribunalibus 
proponendas. 

Art. 176 - The Prefecture for the Eco
nomic Affairs of the Holy See has the 
function of supervising and governing the 
temporal goods of the administrations 
that are dependent on the Holy See, or of 
which the Holy See has charge, whatever 
the autonomy these administrations may 
happen to enjoy. 

Art. 1 77 - The Prefecture is presided 
over by a cardinal assisted by a board of 
cardinals, one of whom is the president, 
with the collaboration of the prelate sec
retary and the general accountant. 

Art. 178 - § 1. It studies the reports on 
the patrimonial and economic status of 
the Holy See, as well as the statements of 
income and expenditures for the previous 
year and the budget estimates for the fol
lowing year of the administrations men
tioned in art. 176, if need be, inspecting 
books and documents. 

§ 2. The Prefecture compiles the Holy 
See's consolidated financial statement of 
the previous year's expenditures as well 
as the consolidated estimates of the next 
year's expenditures, and submits these at 
specific times to higher authority for ap
proval. 

Art. 179 - § 1 .  The Prefecture super
vises financial undertakings of the adminis
trations and expresses its opinion concern
ing projects of major importance. 

§ 2. It inquires into damages inflicted 
in whatever manner on the patrimony of 
the Holy See, and, if need be, lodges penal 
or civil actions to the competent tribu
nals. 
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VII 

THE OTHER INSTITUTES OF THE ROMAN CURIA 
The Prefecture of the Papal Household 

Art. 180 - The Prefecture of the Papal 
Household looks after the internal organi
zation of the papal household, and super
vises everything concerning the conduct 
and service of all clerics and laypersons 
who make up the papal chapel and family. 

Art. 181 - § 1. It is as the service of the 
Supreme Pontiff, both in the Apostolic 
Palace and when he travels in Rome or in 
Italy. 

§ 2. Apart from the strictly liturgical 
part, which is handled by the Office for the 
Liturgical Celebrations of the Supreme 
Pontiff, the Prefecture sees to the organi
zation and progress of papal ceremonies 
and determines the order of precedence. 

§ 3. It arranges public and private audi
ences with the Pontiff, in consultation 
with the Secretariat of State whenever cir
cumstances so demand and under whose 
direction it arranges the procedures to be 
followed when the Roman Pontiff meets 
in a solemn audience with heads of State, 
ambassadors, members of governments, 
public authorities, and other distinguished 
persons and dignitaries. 

Art. 180 - Pnefectura ordi
nem internum ad Pontificalem 
Domum spectantem respicit, at
que iis omnibus sive clericis 
sive laicis moderatur, ad disci
plinam et servitium quod atti
net, qui Cappellam et Familiam 
Pontificiam constituunt. 

Art. 181 - § 1. Summo Pon
tifici adest sive in Palatio Apos
tolico sive cum lpse in Urbem 
vel in Italiam iter facit. 

§ 2. Ordinationi et processui 
studet Creremoniarum Pontifi
calium, extra partem stricte li
turgicam, qure ab Officio Litur
gicis Celebrationibus Summi 
Pontificis prreposito absolvitur; 
prrecedentire ordinem attribuit. 

§ 3. Admissiones publicas 
privatasque coram Pontifice dis
ponit, collatis consiliis, quoties 
rerum natura id postulet, cum 
Secretaria Status, qua moderan
te ea ordinat, qure servanda 
sunt, cum ab ipso Romano Pon
tifice coram sollemniter admit
tuntur supremi populorum Mo
deratores, N ationum Legati, Ci
vitatum Ministri, Publicre Aucto
rit ates ceterreque personre 
dignitate insignes. 

THE OFFICE FOR THE LITURGICAL CELEBRATIONS OF THE SUPREME PONTIFF 

Art. 182 - § 1. The Office for the Litur
gical Celebration of the Supreme Pontiff 
is to prepare all that is necessary for the li
turgical and other sacred celebrations 
performed by the Supreme Pontiff or in 
his name and supervise them according to 
the current prescriptions of liturgical law. 

§ 2. The master of papal liturgical cele
brations is appointed by the Supreme 
Pontiff to a five-year term of office; papal 
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Art. 182 - § 1. Ipsius est ea 
qure necessaria sunt ad liturgi
cas aliasque sacras celebratio
nes, qure a Summo Pontifice aut 
Eius nomine peraguntur, parare 
easque, iuxta vigentia iuris litur
gici prrescripta, moderari. 

§ 2. Magister pontificiarum 
Celebrationum Liturgicarum a 
Summo Pontifice ad quinquen
nium nominatur; creremoniarii 
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pontificii, qui eum in sacris ce
lebrationibus adiuvant, a Secre
tario Status pariter ad idem 
tempus nominantur. 

masters of ceremonies who assist him in 
sacred ce lebrations are likewise ap
pointed by the secretary of state to a term 
of the same length. 

VIII 

THE ADVOCATES 

Art. 183 - Prreter Romanre 
Rotre Advocatos et Advocatos 
pro causis Sanctorum, Album 
adest Advocatorum, qui habiles 
sunt, rogatu eorum quorum in
terest, ut patrocinium causarum 
apud Supremum Signaturre 
Apostolicre Tribunal suscipiant 
necnon, in recursibus hierarchi
cis apud Dicasteria Curire Ro
manre, operam suam prrestent. 

Art. 184 - A Cardinali Secre
tario Status, audita commissio
ne stabiliter ad hoc constituta, 
candidati in Albo inscribi pos
sunt, qui congrua prreparatione, 
aptis titulis academicis compro
bata, simulque vitre christianre 
exemplo, morum honestate ac 
rerum agendarum peritia com
mendentur. Quibus requisitis 
forte postea deficientibus, ex 
Albo expungendi sunt. 

Art. 185 - § 1. Ex Advocatis 
prresertim in Albo adscriptis 
Corpus Sanctre Sedis Advocato
rum constituitur, qui patroci
nium causarum, nomine Sanctre 
Sedis vel Curire Romanre Dicas
teriorum, apud ecclesiastica vel 
civilia tribunalia suscipere va
lent. 

§ 2. A Cardinali Secretario 
Status, audita commissione, de 
qua in art. 184, ad quinquen
nium nominantur; graves tamen 
ob causas, a munere removeri 
possunt. Expleto septuagesimo 
quinto retatis anno, a munere 
cessant. 

Art. 183 - Apart from the advocates of 
the Roman Rota and the advocates for the 
causes of saints, there is a roster of advo
cates who, at the request of interested 
parties, are qualified to represent them in 
their cases at the Supreme Tribunal of the 
Apostolic Signatura and to off er assis
tance in hierarchical recourses lodged be
fore dicasteries of the Roman Curia. 

Art. 184 - Candidates can be inscribed 
in the roster by the cardinal secretary of 
state, after he has consulted a commission 
stably constituted for this purpose. Candi
dates must be qualified by a suitable prep
aration attested by appropriate academic 
degrees, and at the same time be recom
mended by their example of a Christian 
life, honourable character, and expertise. 
If these qualities happen to be lacking at a 
later date, the advocate shall be struck off 
the roster. 

Art. 185 - § 1. The body called "Advo
cates of the Holy See" is composed mainly 
of advocates listed in the roster of advo
cates, and its members are able to under
take the representation of cases in civil or 
ecclesiastical tribunals in the name of the 
Holy See or the dicasteries of the Roman 
Curia. 

§ 2. They are appointed by the cardinal 
secretary of state to a five-year term of of
fice on the recommendation of the com
mission mentioned in art. 184; for serious 
reasons, they may be removed from office. 
Once they have completed seventy-five 
years of age, they cease their office. 

101 



Part I: Appendix I 

IX 
THE INSTITUTIONS 

CONNECTED TO THE HOLY SEE 

Art. 186 - There are certain institutes, 
some of ancient origin and some not long 
established, which do not belong to the 
Roman Curia in a strict sense but never
theless provide useful or necessary ser
vices to the Supreme Pontiff himself, to 
the Curia and the whole Church, and are 
in some way connected to the Apostolic 
See. 

Art. 187 - Outstanding among insti
tutes of this kind is the Vatican Secret Ar
chives, where documents of the Church's 
governance are preserved first of all so 
that they may be available to the Holy See 
itself and to the Curia as they carry out 
their own work, but then also, by papal 
permission, so that they may be available 
to everyone engaged in historical research 
and prove to be sources of information on 
all areas of secular history of all the re
gions that have been closely connected 
with the life of the Church in centuries 
gone by. 

Art. 188 - In the Vatican Apostolic Li
brary, established by the Supreme Pontiffs, 
the Church has a remarkable instrument 
for fostering, guarding, and spreading cul
ture. In its various sections, it offers to 
scholars researching truth a treasure of 
every kind of art and knowledge. 

Art. 189 - To seek the truth and to 
spread it in the various areas of divine and 
human sciences there have arisen in the 
bosom of the Roman Church various 
academies, as they are called, outstanding 
among which is the Pontifical Academy of 
Sciences. 

Art. 190 - In their constitution and ad
ministration, all these institutions of the 
Roman Church are governed by their own 
laws. 
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Art. 186 - Sunt Instituta 
quredam, sive antiqure originis 
sive novre constitutionis, qure, 
quamvis ad Curiam Romanam 
sensu proprio non pertineant, 
nihilominus ipsi Summa Ponti
fici, Curire et Ecclesire univer
sre servitia necessaria aut utilia 
prrestant et cum Apostolica 
Sede aliquo modo cohrerent. 

Art. 187 - Inter huiusmodi 
Instituta eminet Tabularium seu 
Archivum Secretum Vaticanum, 
in quo documenta regiminis Ec
clesire adservantur, ut imprimis 
ipsi Sanctre Sedi et Curire in pro
prio opere perficiendo prresto 
sunt deinde vero, ex ipsa con
cessione Pontificia, omnibus 
historire explorandre studiosis, 
atque fontes cognitionis evadere 
possint omnium historire pro
fanre quoque regionum, qure 
cum vita Ecclesire sreculis prre
teritis arcte cohrerent. 

Art. 188 - Instrumentum in
super insigne Ecclesire ad cultu
ram fovendam, servandam, di
vulgandam a Summis Pontifici
bus constituta est Bibliotheca 
Apostolica Vaticana, qure the
sauros omne genus scientire et 
artis in suis variis sectionibus vi
ris doctis veritatem investiganti
bus prrebet. 

Art. 189 - Ad veritatem in
quirendam et diffundendam in 
variis scientire divinre et hu
manre regionibus ortre sunt in 
sinu Ecclesire Romanre varire, 
qure vocantur, Academire, inter 
quas eminet Scientiarum Aca
demia Pontificia. 

Art. 190 - Hre omnes Insti
tutiones Ecclesire Romanre re
guntur propriis legibus consti
tutionis et administrationis. 
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Art. 191 - Recentioris origi
nis sunt, quamvis ex parte ex
emplis prreteritis inhrereant, Ty
pographia Polyglotta Vaticana, 
Officina libraria editoria Vatica
na, Ephemerides diurnre, heb
domadarire, menstrure, inter 
quas eminet L 'Osservatore Ro
mano, Statio Radiophonica Va
ticana et Centrum Televisificum 
Vaticanum. Hrec Instituta subi
ciuntur Secretarire Status aut 
aliis Curire Romance officiis iux
ta proprias leges. 

Art. 192 - Fabrica Sancti Pe
tri curare perget ea qure ad Basi
licam Principis Apostolorum 
pertinent sive quoad conserva
tionem et decorem redificii sive 
quoad disciplinam internam 
custodum et peregrinorum, qui 
visendi causa templum ingre
diuntur, iuxta proprias leges. In 
omnibus, qure id exigunt, Supe
rior es Fabricre concorditer 
agant cum Capitulo eiusdem Ba
siliere. 

Art. 193 - Eleemosynaria 
Apostolica opus adiumenti pro 
Summo Pontifice exercet erga 
pauperes ac pendet directe ex 
Ipso. 

Decernimus prresentem Con
stitutionem apostolicam firmam, 
validam et efficacem esse ac fo
re, suosque plenos et integros ef
fectus sortiri atque obtinere a 
die 1 mensis Martii 1989 et ab il
lis ad quos spectat aut quomodo
libet spectabit in omnibus et per 
omnia p lenissime observari, 
contrariis quibusvis, etiam spe
cialissima mentione dignis, non 
obstantibus. 

Datum Romre, apud Sanctum 
Petrum, coram Patribus Cardina
libus in Consistorio adunatis, in 
pervigilio sollemnitatis Sancto
rum Apostolorum Petri et Pauli, 
die XXVIII mensis Iunii Anno Ma
riali MCMLXXXVIII, Pontifica
tus Nostri decimo. 

IOANNES PAULUS PP. II 

Art. 191 - Of more recent origin, though 
partly based on certain examples of the 
past, are the Vatican Polyglot Press; the 
Vatican Publishing House and its book
store; the daily, weekly and monthly news
p a p ers ,  among wh ich L' Osservatore 
romano stands out; Vatican Radio; the Vat
ican Television Centre. These institutes, 
according to their own regulations, come 
within the competence of the Secretariat 
of State or of other agencies of the Roman 
Curia. 

Art. 192 - The Fabric of Saint Peter's 
labours, according to its own regulations, 
to care for matters concerning the Basil
ica of the Prince of the Apostles, with re
spect to the preservation and decoration 
of the building and behaviour among the 
employees and pilgrims who come into 
the church for sight-seeing. Where neces
sary, the superiors of the Fabric act in 
harmony with the chapter of that basilica. 

Art. 193 - The Office of Papal Chari
ties carries on the work of aid of the 
Supreme Pontiff toward the poor and de
pends directly from him. 

We decree the present Apostolic Con
stitution to be firm, valid, and effective 
now and henceforth, that it shall receive 
its full and integral effects from the first 
day of the month of March of 1989, and 
that it must in each and everything and in 
any manner whatsoever be fully observed 
by all those to whom it applies or in any 
way shall apply, anything to the contrary 
notwithstanding, even if it is worthy of 
most special mention. 

Given in Rome, at Saint Peter's, in the 
presence of the cardinals in consistory as
sembled, on the vigil of the solemnity of 
the Holy Apostles Peter and Paul, 28 June 
in the Marian Year 1988, the tenth of Our 
pontificate. 

JOHN PAUL II 
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The Pastoral Significance of 
the Visit ad limina 

Apostolorum (cf. arts. 28-32) 

That pastoral ideal which occupied the 
dominant place in the drafting of the Apos
tolic Constitution on the Roman Curia, has 
had the effect of attributing greater signifi
cance to visits ad limina Apostolorum by 
bishops, bringing a more adequate light to 
bear on the pastoral importance which the 
visits have gained in the present life of the 
Church. 

1 - These visits, as we know, take 
place when the bishops, joined as they 
are to the Apostolic See with the bond of 
communion and presiding in charity and 
service over the particular Churches 
throughout the world, set out at certain 
appointed times for Rome to visit the 
tombs of the Apostles. 

On the one hand, these visits give the 
bishops an opportunity to sharpen their 
awareness of their responsibilities as suc
cessors of the Apostles and to feel more 
intensely their sense of hierarchical com
munion with the successor of Peter. On 
the other hand, the visits in some way 
constitute the highest and most central 
point in that universal ministry that the 
Holy Father is carrying out when he em
braces his brother bishops, the pastors of 
the particular Churches, and takes up 
with them the business of sustaining their 
mission in the Church. 

2 - These ad limina visits bring into 
full view this movement or life-blood be
tween the particular Churches and the 
Church as a whole that theologians call 
perichoresis. The process may be com
pared to the diastolic-systolic movements 
within the human body when the blood is 
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Pastoralis illa ratio, qure in 
recognoscenda Apostol ica  
Constitutione de Curia Romana 
primas partes habuit, id etiam 
effecit, ut Episcoporum Visita
tioni "ad limina Apostolorum" 
maior usque significatio attri
bueretur, eiusque pastorale mo
mentum aptiore in lumine collo
caretur, quod in Ecclesire vita 
nostro tempore hre Visitationes 
consecutre sunt. 

1 - Sicuti cognitum est, 
ipsre fiunt, cum omnes Episco
pi, qui, cum Apostolica Sede 
communionis vinculo coniunc
ti, per terrarum orbem Ecclesiis 
particularibus in caritate atque 
in ministerio prresunt, Romam 
ad Apostolorum limina visitan
da statis temporibus petunt. 

Ipsre enim Visitationes hinc 
occasionem prrebent Episcopis 
officiorum suorum conscienti
am, qua utpote Apostolorum 
successores premuntur, augen
di et hierarchicre communionis 
cum Petri successore sensum 
alendi; hinc centrum et quo
dammodo caput universalis il
lius ministerii constituunt, quod 
Beatissimus Pater exercet, cum 
particularium Ecclesiarum Pas
to res, suos in episcopatu fra
tres, complectitur, cum iisque 
de rebus agit, qure ad ipsorum 
ecclesialem missionem susti
nendam attinent. 

2 - Per Visitationes "ad limi
na" motus ille vel vitalis cursus, 
inter universam Ecclesiam at
que particulares Ecclesias inter
cedens, fit aliquomodo adspec
tabilis, qui a theologis definitur 
veluti quredam perichoresis, vel 
motibus comparatur, quibus hu-
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mani corporis sanguis a corde 
ad extrema usque membra dila
tatur atque ab istis ad cor re
fluit. 

Primre cuiusdam Visitationis 
"ad l imina" vestigium atque 
exemplar in Pauli epistola ad 
Galatas invenitur, in qua Apos
tolus suam conversionem atque 
iter ad paganos a se susceptum 
narrat, hrec verba scribens, 
etiamsi ipse sciebat se a Christo 
mortis victore immediate voca
tum atque edoctum esse: "Dein
de [ . . .  ] veni Hierosolymam vide
re Petrum, et mansi apud eum 
diebus quindecim" (1, 18); "dein
de post annos quattuordecim 
iterum ascendi Hierosolymam 
[ . . .  ] et contuli cum illis evange
lium, quod prredico in gentibus 
[ . . .  ] ne forte in vacuum currerem 
aut cucurrissem" (2, 2). 

3 - Congressio cum Petri 
successore, qui veritatis deposi
tum ab Apostolis traditum pri
mus custodit, eo tendit, ut uni
tas in eadem fide, spe et caritate 
confirmetur, atque immensum 
illud spiritualium moraliumque 
bonorum patrimonium magis 
magisque cognoscatur atque 
existimetur, quod universa Ec
clesia, cum Romano Episcopo 
communionis vinculo coniunc
ta, per terrarum orbem diffudit. 

Dum Visitatio "ad limina" 
agitur, duo coram inter se con
grediuntur viri, scilicet Eccle
sire cuiusdam particularis Epis
copus atque Romre Episcopus 
idemque Petri successor, qui 
ambo suorum officiorum onus, 
cui derogari non licet, susti
nent, sed alter ab altero minime 
seiunguntur: ambo enim pro
prio modo reprresentant, atque 
reprresentare debent, summam 
Ecclesire, summam fidelium, 
summamque Episcoporum, 
qure quodamm odo unicum 
"nos" in Christi corpore consti
tuunt. In ipsorum enim commu
nion e fideles ipsis concrediti 

carried to the outer limbs and from there 
flows back to the heart. 

Some trace and example of a first ad 
limina visit is found in Paul's letter to the 
Galatians, in which the Apostle tells the 
story of his conversion and the journey he 
undertook among the pagans. Although 
he knew that he had been called and in
structed personally by Christ who had 
conquered death, he wrote these words: 
" [Then] did I go up to Jerusalem to meet 
Cephas. I stayed fifteen days with him" 
(Gal 1:18). "It was not until fourteen years 
later that I travelled up to Jerusalem 
again [ ... ] I expounded the whole gospel 
that I preach the gentiles, to make quite 
sure that the efforts I was making and had 
already made should not be fruitless" 
(Gal 2: 1-2). 

3 - The natural result of this meeting 
with Peter's successor, first guardian of 
the deposit of truth passed on by the 
Apostles , is to strengthen unity in the 
same faith, hope and charity, and more 
and more to recognize and treasure that 
immense heritage of spiritual and moral 
wealth that the whole Church, joined 
with the bishop of Rome by the bond of 
communion, has spread throughout the 
world. 

During the ad limina visit, two men 
stand face to face together, namely the 
bishop of a certain particular Church and 
the bishop of Rome, who is also the suc
cessor of Peter. Both carry on their shoul
ders the burden of office, which they 
cannot relieve themselves from, but they 
are not at all divided one from the other, 
for both of them in their own way repre
sent, and must represent, the sum total of 
the faithful, the whole of the Church, and 
the sum total of the bishops, which to
gether constitute the only "we and us" in 
the body of Christ. It is in their commun
ion that the faithful under their care 

105 



Part I: Appendix I 

communicate with one another, and like
wise the universal Church and particular 
Churches communicate with each other. 

4 - For all these reasons, the ad lim
ina visits express that pastoral solicitude 
which thrives in the universal Church. 
Here we see the meeting of the pastors of 
the Church, joined together in a collegial 
unity that is based on apostolic succes
sion. In this College, each and every one 
of the bishops displays that solicitude of 
Jesus Christ, the Good Shepherd, which 
all have received by way of inheritance. 

This indeed is the highest ideal of the 
apostolate that has to be carried out in 
the Church and which concerns the bish
ops together with the successor of Peter. 
For each one of them stands at the centre 
of all the apostolate, is all its forms, that 
is carried out in each particular Church, 
joined at the same time in the universal 
dimension the Church as a whole. All this 
apostolate, again in all its forms, demands 
and includes the work and help of all 
those who are building the Body of Christ 
in the Church, be it universal or particu
lar: the priests, men and women religious 
consecrated to God, and the laypeople. 

5 - Now if the visits are conceived and 
viewed in this way, they come to be a spe
cific moment of that communion which 
so profoundly determines the nature and 
essence of the Church, as it was admira
bly indicated in the Dogmatic Constitu
tion on the Church, especially in chapters 
II and III. Given that society nowadays is 
leaning towards a closer sense of com
munion, and the Church experiences her
self as "a sign and instrument, that is, of 
communion with God and of unity among 
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inter se communicant, atque 
universalis Ecclesia Ecclesire
que particulares inter se pariter 
communicant. 

4 - Hasce omnes ob causas, 
Visitationes "ad limina" pasto
ralem illam sollicitudinem ex
primunt, qure in universali viget 
Ecclesia. Agitur enim de Eccle
sire Pastorum congressione, qui 
collegiali unitate, in Apostolo
rum successione fundata, inter 
se uniuntur. Nam in hoc Colle
gio omnes et singuli Episcopi 
ipsius Iesu Christi, Pastoris bo
ni, sollicitudinem manifestant, 
quam hereditate quadam acce
perunt. 

Hie sane consistit summa 
apostolatus ratio, qui in Eccle
sia agendus est, quique ad Epis
copos una cum Petri Successo
r e maxime pertinet. Etenim 
unusquisque eorum centrum to
ti us apostolatus, undequaque 
absoluti, constituit, qui in singu
lis Ecclesiis particularibus exer
cetur, cum universali Ecclesire 
amplitudine coniunctis. Totus 
huiusmodi apostolatus, unde
quaque absolutus, omnium eo
rum operam atque adiumentum 
postulat atque complectitur, qui 
in Ecclesia sive universali sive 
particulari Christi corpus redifi
cant, nempe: presbyterorum, re
ligiosorum virorum ac mulie
rum Deo consecratarum, atque 
laicorum. 

5 - Quodsi Visitationes "ad 
limina" singulari hac ratione 
considerantur, ere fiunt etiam 
peculiare momentum illius 
communionis, qure Ecclesire 
naturam atque essentiam tam 
alte confingit, sicut Constitutio 
dogmatica de Ecclesia optime 
significavit, prresertim in capiti
bus II et III. Dum enim hodiemo 
tempore et hominum societas 
ad mutuam solidioremque com
munionem inclinatur, et Eccle
sia sentit se esse "signum et ins-
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trumentum intimre cum Deo 
unionis totiusque generis huma
ni unitatis", prorsus necessa
rium videtur ut continens com
m unicatio inter particulares 
Ecclesias et Apostolicam Sedem 
promoveatur atque augeatur, 
prresertim per pastoralem solli
citudinem inter se participan
dam quoad qurestiones, rerum 
usum, problemata, proposita at
que navitatis vitreque consilia. 

Quando Pastores Romam 
conveniunt et inter se congre
diuntur, peculiaris ac pulcherri
ma donorum communicatio fit 
inter omnia bona, qure sive parti
cularia atque localia sive univer
salia in Ecclesia sunt, secundum 
illius catholicitatis principium, vi 
cuius "singulre partes propria 
dona ceteris partibus et toti Ee
desire afferunt, ita ut totum et 
singulre partes augeantur ex om
nibus invicem communicantibus 
et ad plenitudinem in unitate 
conspirantibus". 

Eadem pariter ratione Visita
tiones "ad limina" eo tendunt non 
modo ut nuntia invicem directo 
tradantur atque recipiantur, sed 
prresertim etiam ut collegialis 
corif ormatio in Ecclesire corpo
re augescat ac solidetur, per 
quam peculiaris unitas in varieta
te efficitur. 

Huius autem ecclesialis com
municationis motus est duplex. 
Hine Episcopi versus centrum 
et adspectabile unitatis funda
mentum co%ount: illam dicimus 
unitatem, qure sive per unius
cuiusque Pastoris officia et mu
neris conscientiam atque exerci
tium, sive per collegialem om
ni um Pastorum affectum, in 
proprios cretus vel Conferentias 
efflorescit; hinc munus habetur 
"a Domino singulariter Petro, 

44. LG l .  
45. Ibid., 13. 

all mankind,"44 it seems utterly necessary 
that a permanent communication between 
particular Churches and the Apostolic See 
should be promoted and built up, espe
cially by sharing pastoral solicitude re
garding questions, experiences, problems, 
projects and ideas about life and action. 

When pastors converge on Rome and 
meet together, there comes to pass a re
markable and most beautiful sharing of 
gifts from among all those riches in the 
Church, be they universal or local and 
particular, in accordance with that princi
ple of catholicity by which "each part 
contributes its own gifts to other parts 
and to the whole Church, so that the 
whole and each of the parts are strength
ened by the common sharing of all things 
and by the common effort to attain to full
ness in unity. "45 

Furthermore and in the same way, ad 
limina visits aim not only at a direct 
sharing of information but also and espe
cially to an increase and strengthening of 
a collegial structure in the body of the 
Church, bringing about a remarkable 
unity in variety. 

This communication in the Church is a 
two-way movement. On the one hand, the 
bishops converge towards the centre and 
the visible foundation of unity. We are re
ferring to that unity which, when it comes 
to full bloom, casts its benefits on their 
own committees or conferences, through 
each pastor's responsibilities and aware
ness of his functions and of their fulfil
ment, or through the collegial spirit of all 
the pastors. On the other hand, there is the 
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commission "which the Lord confided to 
Peter alone, as the first of the apostles"46 

which serves the ecclesial community and 
the spread of her mission, in such a way 
that nothing is left untried that may lead to 
the advancement and preservation of the 
unity of the faith and the common disci
pline of the whole Church, and all become 
more and more aware that the responsibil
ity of proclaiming the Gospel everywhere 
throughout the world falls chiefly on the 
body of the pastors. 

6 - From all the principles established 
above to describe this most important 
process, one may deduce in what way 
that apostolic custom of "seeing Peter" is 
to be understood and put into practice. 

First of all the ad limina visit has a sa
cred meaning in that the bishops with re
ligious veneration pay a visit to the tombs 
of Peter and Paul, the Princes of the 
Apostles, shepherds and pillars of the 
Church of Rome. 

Then the ad limina visit has a per
sonal meaning because each individual 
bishop meets the successor of Peter and 
talks to him face to face. 

Finally, the visit has an official mean
ing, that is, a hallmark of community, be
cause the bishops enter into conversation 
with the moderators of the dicasteries, 
councils, and offices of the Roman Curia. 
The Curia, after all, is a certain "commu
nity" that is closely j oined with the 
Roman Pontiff in that area of the Petrine 
ministry which involves solicitude for all 
the Churches (cf. 2 Cor 11 :28). 

46. Ibid., 20. 
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primo Apostolorum, conces
sum", quod ecclesiali communi
tati atque missionali propagatio
ni inservit, ita ut nil inexpertum 
relinquatur quod ad fidei unita
tem et communem universre Ec
clesire disciplinam provehen
dam atque custodiendam con
ducat, pariterque ut omnes ma
gis magisque conscii fiant, 
Evangelii ubique terrarum nun
tiandi curam in Pastorum cor
pus potissimum recidere. 

6 - Ex omnibus principiis, 
qure supra statuta sunt ad 
huiusmodi maximi ponderis re
rum ordinem describendum, 
plane deducitur qua ratione 
apostolicus ille mos "videndi 
Petrum" intellegatur atque in 
rem deducatur oporteat. 

Primum enim Visitatio "ad li
mina" sacram significationem 
accipit, dum Sanctorum Petri et 
Pauli, Apostolorum Principum, 
Romanre Ecclesire pastorum at
que columnarum, sepulcra ab 
Episcopis invisuntur ac venera
tione coluntur. 

Deinde Visitatio "ad limina" 
significationem personalem 
indicat, quoniam singuli Episco
pi cum Petri successore congre
diuntur atque os ad os cum illo 
loquuntur. 

Denique significatio curia
lis, id est communitatis notam 
prre se ferens h abetur, cum 
Episcopi etiam apud Romanre 
Curia Dicasteria, Consilia et Of
ficia in colloquium cum eorum 
Moderatoribus veniunt, quan
doquidem Curia quandam effi
cit "communitatem", qure cum 
Romano Pontifice arctius co
niungitur in ministerii Petriani 
regione, qure sollicitudinem om
ni um Ecclesiarum (cfr. 2 Cor 
11, 28) respicit. 
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Aditus, quern Episcopi ad Di
casteria habent, dum Visitatio
nem "ad limina" agunt, duplici 
ratione notantur: 

- ipsis accessus prrebetur 
ad singulas Romanre Cur ire 
compages, immo ad qurestiones, 
quas illre directo tractant secun
dum singulas cuiusque rerum 
provincias, qure illarum iuri tri
butre sunt, propria adhibita peri
tia atque exercitatione; 

- Episcopi prreterea totius 
terrarum orbis ambitu, in quo 
singulre Ecclesire particulares 
exstant, in communis pastoralis 
sollicitudinis qurestiones intro
ducuntur, qure universalem Ec
clesiam respiciunt. 

Specialem huiusmodi rerum 
conspectum prre oculis habens 
Congregatio pro Episcopis, col
latis consiliis cum Congregatio
nibus, ad quas id etiam pertinet, 
"Directorium" edendum curat, 
per quod Visitationes "ad limi
na" sive quoad prreteritum sive 
quoad proximum tempus apte 
accomodeque apparentur at
que procedant. 

7 - Singuli Episcopi - ra
tione et vi naturre illius "minis
terii" ipsis commissi - vocan
tur atque invitantur ut "limina 
Apostolorum" statis temporibus 
visitent. 

Quoniam autem Episcopi in 
singulis territoriis, nationibus vel 
regionibus degentes iam sese si
mul collegerunt atque Episco
pales Conferentias nunc consti
tu un t - qure collegialis unio 
peramplis optimisque rationibus 

In the course of the ad limina visit, 
the access that the bishops have to the di
casteries is of a two-fold nature: 

- First, the bishops have access to 
each individual agency of the Roman Cu
ria, especially to questions that the agency 
is dealing with directly according its com
petence, questions that have been referred 
to the agency for judgement through their 
expertise and experience. 

- Second, bishops coming from all 
over the world, where each particular 
Churches can be found, are introduced to 
questions of common pastoral solicitude 
for the universal Church. 

Bearing in mind this specific point of 
view, the Congregation for Bishops , in 
consultation with the other interested 
Congregations, is preparing a "Directory" 
for publication so that the ad limina vis
its can receive long- and short-term prep
aration and thus proceed smoothly.47 

7 - Each and every bishop - by the 
very nature of that "ministry" that has 
been entrusted to him - is called and in
vited to visit the "tombs of the Apostles" 
at certain appointed times. 

However, since the bishops living 
within each territory, nation or region, 
have already gathered together and now 
form conferences of bishops - collegial 
unions with an excellent, broad theoretical 
basis48 - it is highly appropriate that the 

4 7. [Direttorio per la visita "ad limina", Citta de! Vaticano, Congregazione per i vescovi, 
1988, 41 p. (the original is in Italian; English language translation: Directory for the "ad 
limina" Visit, Vatican City, Congregation for Bishops, 1988, 42 p.). The original of the Dir. 
itself is also in Comm 20 (1988) 155-165 but the edition in a booklet also contains 3 notes 
(theological, spiritual-pastoral, historico-juridical). The English language translation of the 
text and of the 3 notes can be found in ORE, 1 1-07-1988, pp. 5-10. AB an appendix to art. 3.1 .3 
of the Dir., the Congr. has also published the following booklet: La Litugia durante la visite 
"ad limina", Citta del Vaticano, 1988, 26 p. (English language translation: Liturgy during the 
"ad limina" Visits, Vatican City, 1988, 26 p. (Editors' note.)] 
48. Cf. LG 23. 
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ad limina visits should proceed according 
to this collegial principle, for that says and 
means a great deal within the Church. 

The institutes of the Apostolic See, and 
especially the nunciatures and apostolic 
delegations as well as the dicasteries of 
the Roman Curia, are ready to off er their 
most willing assistance to ensure that ad 
limina visits be easily available, suitably 
prepared and proceed well. 

To sum up: the institution of the ad lim
i na visit is an instrument of the utmost 
value, commanding respect because it is 
an ancient custom and has outstanding 
pastoral importance. In all truth and real
ity, these visits express the catholicity of 
the Church and the unity and communion 
of the College of Bishops, qualities rooted 
in the successor of Peter and signified by 
those holy places where the Princes of the 
Apostles underwent martyrdom, qualities 
of a theological, pastoral, social, and reli
gious import known to all. 

This institution therefore is to be fa
vored and promoted with all our strength, 
especially at this moment of the history of 
salvation in which the teachings and mag
isterium of the Second Vatican Ecumeni
cal Council shine out with ever brighter 
light. 
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fundatur - maximopere con
gruit ut Visitationes "ad limina" 
secundum huiusmodi collegiale 
principium procedant: id enim 
eloquentissimam sane ecclesia
lem significationem prrebet. 

Singula qureque Apostolicre 
Sedis instituta, ac prresertim 
Nuntiaturre ac Delegationes 
Apostolicre, prreter Romanre 
Curire Dicasteria, parata sunt 
adiutricem operam libentissime 
navare, ut Visitationes "ad limi
na" facile habeantur, apte com
parentur et bene procedant. 

Etenim, ut omnia pressius 
comprehendamus, qure supra 
explicata sunt, Visitationis "ad li
mina" institutum, auctoritate 
sane grave ob moris antiquita
tem atque ob prreclarum pasto
rale momentum, summre utilita
tis instrumentum est, per quod 
sive Ecclesire catholicitas sive 
Episcoporum Collegii unitas at
que communio, in Petri succes
sore fundatre, atque per illa 
sanctissima loca, in quibus 
Apostolorum Principes marty
rium subierunt, significat:e, re et 
veritate exprimuntur; quarum 
theologicum, pastorale, sociale 
religiosumque pondus nemo est 
qui ignoret. 

Idem propterea institutum 
summis viribus prredicandum 
atque fovendum est, prresertim 
hoc historire salutis tempore, 
quo Concilii CEcumenici Vatica
ni II doctrina et magisterium 
maiore usque lumine splendent. 



APPENDIX II 

The Collaborators of the Apostolic See 
as a Work Community 

(cf. arts. 33-36) 

1 - Prrecipua nota, cuius 
gratia Constitutio Apostolica a 
verbis incipiens Regimini Ec
clesice universce recognita est, 
ut necessitatibus accommoda
retur, qure post ipsam promul
gatam exortre erant, hrec sane 
fuit: scilicet ut pastoralis Curire 
Romance natura requo in lumine 
collocaretur, atque ex hoc re
rum prospectu propria niteret 
indoles illorum munerum, qure 
in Apostolica Sede veluti in pro
prio centro versantur ut eadem 
apta instrumenta prrebeant ad 
Summi Pontificis missionem, 
ipsi a Christo Domino concredi
tam, exercendam. 

Per illud enim ministerium, 
quod Summus Pontifex Eccle
sire prrestat, fratres in fide lpse 
confirmat (cfr. Le 22, 32), scili
cet Pastores et Christi fideles 
universalis Ecclesire, ad id unice 
spectans ut ecclesiastica com
munio alatur atque protegatur: 
illam dicimus communionem, in 
qua "legitime adsunt Ecclesire 
particulares, propriis traditioni
bus fruentes, integro manente 
primatu Petri Cathedrre, qure 
universo caritatis ccetui prresi
det legitimas varietates tuetur et 
simul invigilat ut particularia, 
nedum unitati noceant, ei potius 
inserviant". 

2 - Huie ministerio Petria
no, quod in universum terrarum 
orbem assiduo labore protendi
tur, atque hominum et instru
mentorum opem in tota Eccle
sia requirit, adiutricem operam 

1 - The principal feature characteriz
ing the revision of the Apostolic Constitu
tion Regimini Ecclesice universre so that 
it might be adapted to the needs that 
arose after its promulgation was certainly 
to emphasize the pastoral nature of the 
Roman Curia. Viewed in this way, the true 
character of the functions fulfilled in the 
Apostolic See as at their centre shone 
bright and clear, so that they provide the 
Supreme Pontiff with suitable instru
ments to carry out the mission entrusted 
to him by Christ Our Lord. 

Through that unique ministry which he 
offers to the Church, the Supreme Pontiff 
strengthens his brothers in the faith (Le 
22:32) - the pastors, namely, and the 
Christian faithful of the universal Church 
- looking only to nourish and guard that 
Church communion in which "there are 
also particular Churches that retain their 
own traditions, without prejudice to the 
Chair of Peter which presides over the 
whole assembly of charity49

, and protects 
their legitimate variety and at the same 
time keeps watch to ensure that individ
ual differences, so far from being harmful 
to unity, actually serve its cause. "50 

2 - By constant toil, this Petrine minis
try reaches out to the whole world and 
claims the help of persons and other means 
throughout the Church. Help it does re
ceive in a direct and privileged manner 

49. S. Ignatius M., Epist. ad Romanos, pref., Patres Apostolici, ed. F. X. Funk, vol. I, ed. 2a 
adaucta et emendata, Tubingre, H. Laupp, 1901, p.252. 
50. LG 13. 
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from all those are called to perform various 
functions in the Roman Curia and in the 
various institutions which compose the 
structure of the Holy See, be they in holy 
orders as bishops and priests, or men and 
women consecrated to God in the religious 
families and secular institutes, or Christian 
men and women of the lay ordo. 

Out of this mixture emerge certain 
quite remarkable contours and the con
siderable importance of these duties, 
which have absolutely no equivalent at 
any other level of civil society, with which 
by its very nature indeed the Roman 
Curia cannot be compared. On this foun
dation stands that leading idea of the 
work community constituted by all those 
who, being well nourished with the one 
and the same faith and charity and 
"united, heart and soul" (Acts 4:32), effect 
those structures of collaboration just 
mentioned. Therefore those who under 
whatever title and in any manner help in 
the universal mission of the Supreme 
Pontiff to foster the Church community, 
have a further call to set up a communion 
of purpose, of undertakings, and of rules 
of behaviour, that deserves the name of 
community more than does any other 
form of grouping. 

3 - The letter of Pope John Paul II of 
20 November 1982 on the meaning of 
work performed for the Apostolic See, 
took pains to elaborate on the caracteris
tics of this work community. 51 He out
lined its nature, unique and yet endowed 

directa, immo nobiliore ratione 
ii omnes pnestant, qui, variis 
muneribus addicti, in Romana 
Curia necnon in variis institutis 
adlaborant, quibus Apostolicre 
Sedis compositio ad agendum 
formatur: sive in episcopali vel 
in sacerdotali ordine constituti, 
sive qua Religiosarum Familia
rum atque Institutorum Srecula
rium Deo consecrati viri et mu
lieres, sive utpote fideles utrius
que sexus e laicorum ordine ad 
hrec officia exercenda vocati. 

Quam ob rem huiusmodi 
compositione peculiaria qure
dam rerum lineamenta et grave 
officiorum momentum exoriun
tur, qure nil prorsus requale ha
bent in ullo alio civilis societa
tis ambitu, cum qua Romana 
Curia suapte natura omnimodo 
comparari nequit: hie propterea 
principalis innititur ratio illius 
laboris communitatis ab iis om
nibus constitutre, qui, una ea
demque fide caritateque nutriti, 
veluti "cor unum et anima una" 
(Act 4, 32), illas memoratas 
adiutricis operre conformatio
nes efficiunt. Ii igitur qui coope
rando Romano Pontifici, eccle
sialem communitatem promo
venti, universalem Eius missio
nem quovis titulo vel modo 
adiuvant, etiam ad consiliorum 
propositorumque consuetudi
nem atque vitre normarum con
stabilie n dam communionem 
vocantur, cui communitatis 
appellatio melius quam ceteris 
omnibus consortionibus com
petit. 

3 - Epistula Summi Pontifi
cis Ioannis Pauli II de laboris si
gnificatione, qui Apostolicre 
Sedi prrebetur, die xx mensis 
Novembris MCMLXXXII,  in 
huiusmodi laboris communita
tis proprietatibus illustrandis 

51. [Ap. Letter La Sede apostolica to Cardinal Agostino Casoroli of 20-11-1982, AAS 75 
(1983) 119-125; TPS 28 (1983) 126-131; published in a Latin translation as the Ap. Letter 
Apostolica Sedes, AAS 80 (1988) 923-930. (Editors' note.)] 
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immorata est. Eius unicam, at 
diversis muneribus pneditam 
delineavit naturam, per quam ii 
omnes hac ratione efficiuntur 
quodammodo fratres, qui "uni
cam et continuam participant 
actionem Apostolicre Sedis"; ex 
hac vero consideratione illata 
est necessitas, ut istiusmodi la
boris participes conscii sint 
"huius peculiaris indolis mu
nium suorum; qure conscientia 
ceteroqui sollemne semper fuit 
et laus iis, qui nobili huic servi
tio se dedere voluerunt". Epis
tula insuper addidit: "Hrec ani
madversio tum ecclesiasticos, 
tum religiosos et laicos contin
git; tum qui partes magnre ratio
nis agunt, tum officiales et ope
rosis artibus destinatos, quibus 
ministeria auxiliaria delegan
tur". 

lllic pariter propria comme
morata est natura Sedis Aposto
licre, qure, etsi Civitatem sui iu
r is  constituit ut spiritualis 
eiusdem Sanctre Sedis libertatis 
exercitium ipsiusque vera et vi
sibilis immunitas serventur, est 
"Status nulli alii Civitatum for
mre comparandus", ab iisque di
versus; atque huiusmodi condi
cionis delineati sunt in rerum 
ordine exitus, prresertim ad 
reconomicam rationem quod at
tinet: etenim Apostolicre Sedi 
omnino desunt sive tributa, qure 
ex aliorum Civitatum iuribus 
manant, sive nummaria navitas 
reditus bonaque producens. 
Quam ob causam fit ut "caput 
primarium sustentationis Sedis 
Apostolicre efficiatur ex dona
tion ibus voluntariis", ratione 
universalis cuiusdam necessitu
dinis a catholicorum hominum 
familia, immo aliunde etiam ex
hibitre, qure illam caritatis com-

52. Ibid., no. 1. 
53. Ibid. 
54. Ibid. 
55. Cf. ibid., no. 2. 
56. Ibid. 
57. Ibid. 

with a variety of functions. All those who 
share in the "unique and unceasing activ
ity of  the Apostolic See,"52 become in 
some way brothers. From this consider
ation the letter went on to conclude that 
those who shared in this work should be 
aware "of this specific character of their 
duties; an awareness, indeed, which has 
always been the tradition and boast of 
those who wish to dedicate themselves to 
the noble service. "53 The letter adds : 
"This consideration applies to ecclesias
tic and religious as well as the laity; it ap
plies to those who occupy posts of high 
responsibility as well as office workers 
and those who carry out manual labour, 
to whom are assigned subsidiary func
tions."54 

The same letter points out the special 
nature of the Apostolic See, which, to 
preserve the exercise of spiritual freedom 
and its true and visible immunity, 55 con
stitutes a sovereign State in its own right 
and yet "does not possess all the ordinary 
characteristics of a political commu
nity,"56 different from all others. The prac
tical results of this condition are seen in 
the operation of its affairs, especially as 
regards its economic organization. In the 
Apostolic See there is a total absence of a 
taxation system that other states have by 
right, and it has no economic activity pro
ducing goods and income. The "primary 
basis for the maintenance of the Apos
tolic See is found in the offerings made 
spontaneously"57 by reason of a certain 
universal interdependence emanating 
from the Catholic family and elsewhere, 
which to a marvellous degree expresses 
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that communion of charity over which 
the Apostolic See presides in the world 
and by which it lives. 

From this basic condition come certain 
consequences on the practical level and in 
the behaviour among the staff of the Holy 
See - "the spirit of parsimony,"58 "a readi
ness to bear always in mind the actual, lim
ited financial resources of the Apostolic 
See and their origin,"59 "a deep confidence 
in Divine Providence." And, over and be
yond all these qualities, "the employees of 
the Holy See should, therefore, have a pro
found conviction that their work involves, 
above all, and ecclesial responsibility to live 
in a spirit of authentic faith and that the ju
ridical-administrative aspects of the rela
tionship with the Apostolic See are to be 
viewed in a special light. "60 

4 - The remuneration owed to the cle
rical and lay staff at the Holy See, accord
ing to their personal conditions of life, is 
regulated by the major principles of the 
social teachings of the Church, which 
have been made quite clear by the magis
terium of the Popes from the time of the 
publication of Leo XIII's Encyclical Letter 
Rerum novarum up to John Paul II's En
cyclicals Laborem exercens and Sollici
tudo rei socialis. 

While labouring under a grave lack of 
economic means, the Holy See makes 
every effort to measure up to the heavy 
obligations to which it is held with regard 
to its workers - even granting them cer
tain benefit packages - but subject to 
that basic situation which is peculiar to 
the Apostolic See and has been explained 
in the Pope's Letter, the fact, namely, that 
the Holy See cannot be compared to any 

58. Ibid. ,  no. 3. 
59. Cf. ibid. 
60. Ibid. ,  no. 5. 
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rnunionern rnirurn in rnodurn ex
prirnit, cui Apostolica Sedes in 
rnundo pnesidet et ex qua vivit. 

Ex hac condicione qmedarn 
consequuntur in rerurn usu et in 
cotidiana agendi ratione eorurn, 
qui cum Sancta Sede adiutricern 
operarn coniungunt: nernpe 
"spiritus parsirnonire", "studiurn 
sernper anirnadvertendi verarn 
atque exirniarn rationern nurn
rnariarn eiusdern Sedis Aposto
licre necnon nurnrnarire rei ori
ginern", "rnagna Providentia 
fiducia": atque, prreter ornnes 
hasce dotes, ii qui "Sanctre Sedi 
serviunt persuasissirnurn habe
re debent laborern suurn exige
re ecclesialern obligationern vi
vendi ex spiritu verre fidei, ac 
partes iuridiciales et ad adrni
nistrationern pertinentes neces
situdinis cum Sede Apostolica, 
in luce peculiari consistere". 

4 - Laboris rernuneratio, 
qure Sanctre Sedis cooperatori
bus sive ecclesiasticis sive lai
cis debetur secundurn proprias 
eorurn vitre condiciones, princi
palibus doctrinre socialis Eccle
sire norrnis regitur, a Surnrno
rurn Pontificurn rnagisterio 
absolutissirne declaratis, iarn 
inde ab editis Litteris Encyclicis 
Leonis XIII a verbis Rerum No
varum incipientibus usque ad 
loannis Pauli II Litteras Encycli
cas Laborem exercens et Solli
citudo rei socialis appellatas. 

Sancta Sedes, quarnquarn 
reconornicorurn bonorurn penu
ria laborat, gravibus oneribus 
omnirnode respondere nititur, 
quibus erga suos cooperatores 
tenetur - illis etiarn quredarn 
rei cotidianre beneficia prres
tando - ratione tarnen habita 
illius condicionis, Apostolicre 
Sedi proprire et in Sumrni Ponti
ficis Epistula explanatre, qua 
ipsa nulli alii Civitatum forrnre 
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requanda est, cum communibus 
facultatibus redituum compa
randorum privetur, nisi eorum 
qui ab universali caritate ma
nant. Attamen Sancta Sedes sibi 
est conscia - atque eadem 
Epistula de hoc perspicue agit 
- actuosam sociam omnium 
operam, peculiari autem modo 
laicorum administrorum, neces
sariam esse ut rationes et nor
mre, iura atque officia prote
gantur, qure ex "iustitia sociali", 
recte ad rem deducenda, in ne
cessitudinibus operatorem inter 
et conductorem oriuntur. Ad 
qure respiciendo, Epistula ope
ram memoravit quam, ad hunc 
finem spectando, operatorum 
Societates prrestare possunt, si
cut "Consociatio Laicorum Vati
canorum Administrorum", tune 
temporis recens orta ad sollici
tudinis et iustitire spiritum pro
movendum per frugiferum inter 
varios officiorum ordines collo
quium. Epistula vero monuit ca
vendum esse, ne huiusmodi ins
titu ta  principale consilium 
detorquerent, quo communitas 
laboris Petri Sedi prrestandi re
gat ur oportet ,  hisce verbis: 
"Non est tam en secundum Ec
clesire socialem doctrinam eius
modi societates ad conflictatio
nem prreter modum vergere aut 
ad ordinum inter ipsos dimica
tionem; nee nota politica insi
gnes esse debent aut servire, 
aperte vel clam, causre alicuius 
factionis aut aliorum entium 
proposita spectantium valde di
versre naturre" . 

5 - Eodem autem tempore 
Summus Pontifex suam certam 
declaravit fidem, eiusmodi Con
sociationes - cuiusmodi est il
la, qure supra commemorata est 
- "in ineundis qurestionibus ad 
laborem pertinentibus et in uti
liter atque continuo disserendo 

61 .  Cf. ibid., no. 4. 
62. Ibid. 

other form of State, since it is deprived of 
the ordinary means of generating income, 
except the income that comes from uni
versal charity. However the Holy See is 
conscious of the fact - and the same Ap
ostolic Letter makes this clear - that the 
active cooperation of everybody, and es
pecially of the lay members of the staff, in 
necessary so that regulations and interre
lations may be protected, as well as those 
rights and duties that arise out of "social 
justice" when it is correctly applied to the 
relations between worker and employer. 61 

On this subject, the Apostolic Letter has 
pointed out the help that workers associa
tions can give in this respect, like the "As
sociazione Dipendenti Laici Vaticani ," 
recently founded through productive talks 
among the various administrative levels to 
promote the spirit of solicitude and jus
tice. The Apostolic Letter however has 
cautioned us to beware lest this kind of 
group distort the leading ideal that must 
govern the work community of the See of 
Peter. The letter says: "However, it is not 
in accord with the social doctrine of the 
Church if this type of organization should 
become an instrument of out and out con
flict or of class struggle; nor should they 
have a political character or serve, openly 
or secretly, the interest of a party or of 
others aiming at objectives of a very dif
ferent nature. "62 

5 - At the same time the Supreme Pon
tiff declared his steadfast faith that associ
ations of this kind - like the one men
tioned above - "in approaching the 
problems of work and in the development 
of constructive and continuous dialogue 
with the competent organs, [ ... ] will never 
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fail to bear in mind in every case the spe
cial character of the Apostolic See."63 

Now since the lay staff of Vatican City 
had very much to heart that there be an 
ever more suitable fine-tuning of working 
conditions and of everything touching the 
labour question, the Supreme Pontiff pro
vided that "the requisite executive docu
ments "be ready "that by means of suitable 
norms and structures, the promotion of a 
work community should be ensured in ac
cordance with the principles already enun
ciated. "64 

The outcome of the Pope's concern is 
now "The Labour Office of the Apostolic 
See" (U.L.S.A.) which is established by an 
Apostolic Letter given motu proprio to
gether with the document specifying in 
detail the membership of the Labour Of
fice, its authority, functions, its regulatory 
and advisory organs as well as its proper 
norms to facilitate a fair, rapid, and effi
cient process; furthermore, as it has been 
just newly set up, this Office needs a rea
sonable period of time to operate ad ex
perimentum so that its regulations and 
procedures may be confirmed and its true 
and objective importance reviewed. This 
motu proprio and the regulations of the 
new Labour Office are being published at 
the same time, together with the promul
gation of the Apostolic Constitution on 
the renewal of the Roman Curia. 65 

6 - The chief purpose of the Labour 
Office - apart from the practical ends for 
which it was brought into existence - is 

63. Ibid. 
64. Cf. ibid. 

cum Institutis competentibus, 
ante oculos esse habituras quo
quo modo peculiarem Sedis 
Apostolicre naturam". 

Quoniarn autem laicis Civita
tis Vaticanre administris cordi 
prresertim fuit, ut operum con
formatio et omnia ad laboris 
qurestionem attinentia aptius 
usque temperarentur, Summus 
Pontifex disposuit ut "opportu
na instrumenta exsecutoria" ap
pararentur "ut, per accommoda
tas normas et structuras, fovea
tur profectus communitatis la
boris iuxta exposita principia". 

Huie Supremi Ecclesire Pas
toris sollicitudini nunc respon
det institutio "Officii Laboris 
apud Apostolicarn Sedem" ( com
pendiariis litteris U.L.S.A. appel
lati), quod per Litteras Apostoli
cas Motu Proprio datas promul
gatur una cum instrurnento, quo 
eiusdem Officii describuntur ac 
singillatirn exponuntur composi
tio, auctoritas, munera, regendi 
et consulendi organa cum pro
priis normis ad requum, effica
cem celeremque ipsius proces
sum fovendum; idem prreterea 
Officium, cum nunc noviter 
erectum sit, accommodum navi
tatis tempus "ad experimenturn" 
exigit, ut sive collata prrecepta 
agendique modi comprobentur, 
sive eius momentum re et verita
te recognoscatur. Qure Apostoli
cre Litterre Motu Proprio datre 
atque novi Officii Laboris disci
plina simul in vulgus eduntur 
una cum promulgata Constitu
tione Apostolica de Curire Ro
manre renovatione. 

6 - Laboris Officii prreci
puus prrevalensque finis - prre
ter alios, ad quorum assecutio-

65. [M.P. Nel primo anniversario, 01-01-1989, AAS 81 (1989) 145-155; only the M.P. was 
translated into English, ORE 05-06-1989, p. 12. (Editors' note.)] 
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nem idem ad rem effectum est 
- hue potissimum spectat ut in 
variis adiutorum Sedis Apostoli
cre ordinibus, laicorum prreser
tim, illa promoveatur ac serve
tur laboris communitas, cuius 
nota omnes insigniri debent, qui 
ad honorem onusque inservien
di ministerio Petriano vocati 
sunt. 

Iterum iterumque explican
dum est, hosce adiutores ad pe
culiarem Ecclesire conscienti
am in se ipsis fovendam atque 
colendam teneri, qure eos ad 
munera sibi commissa adim
plenda, quantacumque sint, ap
tiores usque reddat: munera di
cimus, qure prorsus non sunt 
cuiusdam dati et accepti ratio
nes, sicut illre, qure cum institu
tis in civili societate exstantibus 
intercedere possunt, sed minis
teri um efficiunt ipsi Christo 
prrebitum, qui "non venit minis
trari, sed ministrare" (Mt 20, 
28). 

Omnes ergo Sanctre Sedis 
cooperatores, sive ecclesiastici 
sive laici, velut ob honoris lau
dem comparandam, atque sin
cero animo proprii muneris co
ram Deo et hominibus conscii, 
sibi proponere debent ut suam 
sacerdotum et Christi fidelium 
vitam in exempli modum agant, 
sicut a Dei mandatis, ab eccle
siasticis legibus et ab actis Con
cilii Vaticani II, prresertim illis 
qure a verbis incipiunt Lumen 
gentium, Presbyterorum ordi
nis atque Apostolicam actuosi
tatem, proponitur. Attamen hoc 
liberum est consilium, quo ple
na conscientia quredam assu
muntur onera, quorum momen
tum non modo in singulos, sed 
etiam in illorum familias, immo 
in ipsum laboris communitatis 
ambitum recidit, quern Sanctre 
Sedis cooperatores efficiunt. 

"Qurerendum nobis est "cui
us spiritus simus" (cfr. Le 9, 55 
Vulg.)": ita Summus Pontifex in 
extrema Epistula scribit; ideo 
singuli atque omnes, propriam 

to promote and preserve a work commu
nity among the various levels of staff of 
the Apostolic See, especially the laypeo
ple. The spirit of this community should 
be characteristic of all who have been 
called to the privilege and responsibility 
of serving the Petrine ministry. 

Again and again it is to be explained 
that these workers are in duty bound to 
foster and cultivate within themselves a 
special awareness of the Church , an 
awareness making them ever more fitted 
to fulfill the functions entrusted to them, 
no matter what these may be. These func
tions are not mere give and take arrange
men ts - a certain labour given and a 
certain wage received - , as may happen 
in institutions in civil society; they consti
tute rather a service offered to Christ 
himself "who came not to be served but 
to serve" (Mt 20:28) 

Therefore all the workers of the Holy 
See , clergy and laity, as an honour and 
sincerely conscious of their own task be
fore God and themselves , must resolve 
that their lives as priests and lay faithful 
shall be lived at an exemplary level , as is 
proposed by God's commandments , by 
the laws of the Church and by the pro
nouncements of the Second Vatican 
Council , especially in Lumen gentium, 
Presbyterorum ordinis, and Apostolicam 
actuositatem. However, this is a free de
cision, by which with full awareness cer
tain burdens are taken on , the force of 
which is felt not only on the individuals 
but also on their families and even on the 
actual work community composed of the 
workers of the Holy See. 

Well may we be asked "of whose spirit 
we are" (cf. Lk 9:55 Vulg.): thus the Pope 
writes at the end of the Apostolic Letter. 
So each and all , in searching their own 
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sincerity as human beings and as Chris
tians, are bound to be faithful to those 
promises, and to keep those bonds that 
they freely accepted when they were cho
sen to labour at the Holy See. 

7 - To keep in view the principles and 
norms indicated by the Pope in the afore
mentioned Apostolic Letter to the cardi
nal secretary of state , a full copy is 
printed below. 66 This document explains 
the whole pattern of interdependence 
that must obtain within the work commu
nity of the Apostolic See in order to have 
performance and at the same time main
tain consensus. 

qua hominum et qua christiano
rum sinceritatem qurerendo, te
nentur ad illa promissa vincula
que fideliter servanda, quibus 
libera voluntate obstricti sunt 
cum ad operam Sanctre Sedi 
prrestandam sunt adlecti. 

7 - Quo prresentior consi
liorum et normarum ratio ha
beatur, qure Summus Pontifex 
per memoratam Epistulam, ad 
Cardinalem a Publicis Ecclesire 
negotiis missam, de laboris si
gnificatione Apostolicre Sedi 
prrebendi significavit, ipsius in
tegrum exemplum infra editur: 
ea enim fundamentum et sig
num habenda est omnis illius 
necessitudinis, qure intra labo
ris communitatis ambitum, 
Apostolicre Sedi adiutricem 
operam navantis, ad simul agen
d um atque ad consensionem 
tuendam habeatur oportet. 

APOSTOLIC LETTER APOSTOL/CA SEDES 
BY JOHN PAUL II 

on the meaning of work performed 
for the Apostolic See 

To our Venerable Brother Agostino Cardinal Casaroli 
Secretary of State 

1 - The Apostolic See, in exercising its 
mission, has recourse to the valid and pre
cious work of the particular community 
made up of those men and women, priests, 
religious and laity who devote their efforts 
in their dicasteries and offices to the ser
vice of the universal Church. 

Charges and duties are assigned to the 
members of this community ; each of 
those charges and duties has its own pur
pose and dignity, in consideration both of 

1 - APOSTOLICA SEDES, 
in suo munere exercendo, effi
caci et perutili opera utitur pe
culiaris communitatis ex iis 
constantis - viris et mulieri
bus, sacerdotibus, religiosis, lai
cis - qui, in eius dicasteriis et 
officiis, Ecclesire universre ope
ram navant. 

Huius communitatis membris 
negotia mandata sunt et munia, 
quorum quodque suum spectat 
propositum suamque digni
tatem habet, ratione habita tum 

66. [Ap. Letter Apostolica Sedes to Cardinal Agostin Casaroli of 20-11-1982, AAS 80 (1988) 
923-930 (originally published in Italian as the Ap. Letter La Sede apostolica, AAS 75 [ 1983] 
1 19-125; English-language translation in Or 12  [ 1982-1983] 419-421; reprinted here with the 
permission of the publisher. (Editors' note.)] 
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rerum substantire momentique 
explicati laboris, tum personre 
qure illum exsequitur. 

Ex hac communitatis notio
ne adhibita pro iis qui Roma
num Episcopum adiuvant in suo 
Pastoris universalis Ecclesire 
ministerio, Nobis licet ante om
nia definire unicam in diversis 
muneribus naturam. Omnes 
enim qui ad hrec explenda vo
cantur, unicam et continuam 
participant actionem Apostoli
cre Sedis, earn videlicet "sollici
tudinem omnium Ecclesiarum" 
(cfr. 2 Cor 11, 28), qure inde a 
priscis temporibus servitium 
Apostolorum incitabat, qureque 
hodie prrecipua est prrerogativa 
Successorum Sancti Petri in 
sede Romana. Multum interest 
quotquot Sedis Apostolicre ope
rum quoquo modo participes 
sunt, huius peculiaris indolis 
munium suorum sibi esse cons
cios; qure conscientia ceteroqui 
sollemne semper fuit et laus iis, 
qui nobili huic servitio se dede
re voluerunt. 

Hrec animadversio tum eccle
siasticos et religiosos tum laicos 
contingit, tum qui partes magnre 
rationis agunt, tum officiales et 
operosis artibus destinatos, qui
bus ministeria auxiliaria delegan
tur. Contingit prorsus eos et qui 
recte proximeque Apostolicre 
Sedi serviunt, utpote cum suam 
navent operam apud ea Corpora, 
cui nomen est "Sancta Sedes", et 
qui in ministeriis sunt Vaticanre 
Civitatis, qure Apostolicre Sedi 
tam arcte coniungitur. 

In recentibus Litteris Encycli
cis a verbis "Laborem exercens" 
incipientibus prrecipuas comme
moravimus veritates de "evange
lio laboris" deque doctrina catho
lica ad laborem humanum perti
nente, semper sane in Ecclesire 
traditions valida. Ad has verita
tes oportet se conformet peculia
ris hrec communitas qure sub 

the objective content and value of the 
work done and of the person who accom
plishes it. 

This concept of community, applied to 
those who aid the bishop of Rome in his 
ministry as pastor of the universal Church, 
permits us first of all to define the unitary 
character of functions which are nonethe
less diverse among themselves. All per
sons called to from them really participate 
in the single, incessant activity of the Ap
ostolic See; that is, in that "concern for all 
the Churches" (cf. 2 Cor. 11:28) which en
livened the apostles' service from the earli
est times and is the prerogative today in 
outstanding measure of the successors of 
St. Peter in the Roman See. It is very im
portant that those who are associated in 
any way with the Apostolic See's activity 
should have a consciousness of that spe
cific character of their positions. In any 
case, such a consciousness has ever been 
the tradition and pride of those who have 
chosen to dedicate themselves to that 
noble service. 

This consideration applies to clerics 
and religious and to laity as well, both to 
those who hold posts of high responsibil
ity, and to office and manual workers to 
who auxiliary functions are assigned. It 
applies to persons attached to the service 
of the same Apostolic See more directly, 
inasmuch as they work in those organ
isms which are altogether known in fact 
under the name of "Holy See;" and it ap
plies to those who are in the service of 
the Vatican City State, which is so closely 
linked with the Apostolic See. 

In the recent Encyclical Laborem exer
cens, I recalled the principal truths of the 
"gospel of labour" and Catholic doctrine 
on human work, a doctrine always alive in 
the Church's tradition. There is need for 
the life of that singular community which 
operates sub umbra Petri - in Peter's 
shadow - , in such immediate contact 
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with the Apostolic See, to conform itself to 
these truths. 

2 - In order to apply these principles 
to reality, their objective significance must 
be borne in mind, together with the spe
cific nature of the Apostolic See. This lat
ter does not have the general form of true 
states even though, as I noted above, the 
entity described as the Vatican City State 
is closely linked with it; for true states are 
subjects of the political sovereignty of par
ticular societies. On the other hand, the 
Vatican City State is sovereign, yet does 
not possess all ordinary characteristics of 
a political community. It is an atypical 
state. It exists as a fitting means of guaran
teeing the exercise of the spiritual liberty 
of the Apostolic See; that is, as the means 
of assuring real and visible independence 
of the same in its activity of government 
for the sake of the universal Church, as 
well as of its pastoral work directed to
ward the whole human race. It does not 
possess a proper society for the service of 
which it was established nor does it base 
itself upon forms of social action which 
usually determine the structure and orga
nization of every other state. Furthermore, 
the persons who aid the Apostolic See or 
even cooperate in government of the Vati
can City State are with few exceptions not 
citizens of this state. Nor, consequently, do 
they have the rights and duties those to do 
with taxation in particular) which ordi
narily arise from belonging to a state. 

Furthermore, the persons who aid the 
Apostolic See or even cooperate in gov
ernment of the Vatican City State are with 
few exceptions not citizens of this state. 
Nor, consequently, do they have the rights 
and duties those to do with taxation in 
particular which ordinarily arise from be
longing to a state. The Apostolic See does 
not develop nor can it develop economic 
activity proper to a state, since it tran-

120 

umbra Petri operatur, tam cum 
Sede Apostolica coniuncte. 

2 - Ut apte hrec principia re
bus ipsis inserantur, necesse est 
reminisci eorum veram signifi
cationem et simul propriam 
Sedis Apostolicre naturam. 
Hrec - etsi, ut iam supra dixi
mus, ei tam arcte coniungitur 
ens Vaticanre Civitatis Status 
dictum - indole caret germa
norum Statuum, qui in certas 
societates publice dominantur. 
Ceterum Vaticanre Civitatis Sta
tus sui iuris est, sed non omnes 
habet peculiares communitatis 
politicre notas. Hie Status nulli 
alii Civitatum formre comparan
dus est: exsistit enim ut conve
nienter tueatur Sedis Apostoli
cre spiritualis libertatis exerci
ti um, id est tamquam instru
mentum, quo tuta reddatur eius
dem Sedis vera et visibilis liber
tas tum in regimine exercendo 
pro Ecclesia universa, tum 
etiam in actione pastorali expli
canda pro toto genere humano; 
propriam non habet societatem 
pro cuius servitio constitutus 
sit, nee in formis actionis socia
lis consistit, qure efficiunt pleru
mque cuiusvis alterius Status 
structuram et ordinationem. 
Prreterea, qui Sedem Apostoli
cam adiuvant, vel Vaticanre Ci
vitatis Status regimini coope
rantur, ipsius cives non sunt, 
perpaucis exceptis, nee igitur 
iura et onera habent (pnesertim 
vectigalia), qure fere ex eo oriu
ntur, quod quis in dicione est 
alicuius Status. 

Sedes Apostolica - cum ob 
valde maioris momenti causas fi
nes angustos transcendat Vati
canre Civitatis Statum, adeo ut in 
omnem orbem terrarum munus 
suum extendat - operositatem 
reconomicam Status cuiuslibet 
propriam nee explet nee potest 
explere; ab eius institutionis pro
positis et fructus bonorum reco
nomicorum et redituum amplifi
catio excluduntur. Prreter pro-
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ventus Vaticanre Civitatis Status 
proprios et exiguos reditus -
constantes ex eo quod reliquum 
est pecuniarum occasions Pac
tionum Lateranensium obtenta
rum uti compensationem Sta
tuum Pontificiorum et bonorum 
ecclesiasticorum, qure Statui lta
lico obvenerant - caput prima
rium sustentationis Sedis Apos
tolicre efficitur ex donationibus 
voluntariis catholicorum totius 
mundi et, forte, aliorum homi
num bonre voluntatis. Hoc con
sentaneum est traditions qure ab 
Evangelio proficiscitur ( cfr. Le 
10, 7) et ab Apostolorum doctri
na (cfr. 1 Cor 9, 11. 14). Secun
dum hanc traditionem - qure 
multiformis per srecula fuit ad 
structuras ceconomicas quod at
tinet diversis temporibus prreva
lentes - affirmandum est Se
dem Apostolicam posse et debe
re collationibus ultroneis frui fi
de li um aliorumque hominum 
bonre voluntatis, cum non opor
teat aliis fruatur opibus, qure vi
deri possint eius singulari na
turre minus convenientes. 

3 - Collationes quas supra 
commemoravimus constantem 
et animum moventem necessitu
dinem cum Apostolica Sede cu
mque eius opera significant. 
Tantre necessitudini, quam gra
tissim o animo prosequimur, 
ipsa Apostolica Sedes, singula 
eius Corpora et qui in his labo
rant respondere debent officii 
conscientia exrequata collatio
num naturre, qure solum et sem
per adhibendre sunt iuxta inten
tiones et voluntates largitorum: 
vel pro proposito generali Se
dem Apostolicam eiusque ope
rum summam sustentandi; vel 
pro specialibus consiliis (mis
sionalibus, beneficis, etc.), cum 
hrec denuntiata sint. 

scends the narrow confines of the Vatican 
City State in a much more important re
spect and extends its mission to the whole 
of the earth. Production of economic 
goods and enrichment by way of revenues 
are foreign to its institutional purposes. 
Besides the revenues of the Vatican City 
State and the limited income afforded by 
what remains of the funds obtained on the 
occasion of the Lateran Pacts as indem
nity for the Papas States, and ecclesiasti
cal goods passed to the Italian State, the 
prime basis of sustenance of the Apostolic 
See is the spontaneous offerings provided 
by Catholics throughout the world and by 
other men of good will. This corresponds 
to a tradition having its origin in the Gos
pel and the teachings of the apostles. This 
tradition has taken on various forms over 
the centuries in relation to the economic 
structures prevailing in various eras. In 
conformity with that tradition it must be 
affirmed that the Apostolic See may and 
ought to make use of the spontaneous 
contributions of the faithful and other 
people of good will, without having re
course to other means which might ap
pear to be less respectful of the character 
proper to the Apostolic See. 

3 - The above-mentioned material 
contributions are the expression of a con
stant and moving solidarity with the Apos
tolic See and the activity carried out by it. 
My profound gratitude goes out to such 
great solidarity. It ought to be with a sense 
of responsibility commensurate with the 
nature of the contributions on the part of 
the Apostolic See itself, its individual or
gans and the persons working in them. 
That is to say that the contributions are to 
be used solely and always according to 
the dispositions and will of those offering 
them: for the general intention which is 
maintenance of the Apostolic See and the 
generality of its activities or for particular 
purposes (missionary, charitable, etc.), 
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when these have been expressly men
tioned. 

Responsibility and loyalty toward those 
who show their solidarity with the Apos
tolic See through their aid and share its 
pastoral concern in some way are ex
pressed in scrupulous fidelity to all tasks 
and duties assigned, as well as in the zeal, 
hard work and professional spirit which 
ought to distinguish whoever participates 
in the same Apostolic See 's activities. 
Right intention must likewise be always 
cultivated, so as to exert watchful admin
istration - in terms of their purposes -
over both material goods which are of
fered and over what is acquired or con
served by means of such goods. This 
includes safeguarding and enhancing the 
See of Peter's precious inheritance in the 
religious-cultural and artistic fields. 

In making use of means allocated for 
these ends, the Apostolic See and those 
directly collaborating with it must be 
distinguished not only by a spirit of thrift, 
but also by readiness always to take ac
count of the real but limited financial pos
sibilities of the Holy See and their source. 
Obviously such interior dispositions of 
mind ought to be well assimilated, be
coming ingrained in the minds of reli
gious and clerics through their training. 
But neither should they be lacking from 
the minds of laity who through their free 
choice accept working for and with the 
Apostolic See. 

Moreover, all those who have particu
lar responsibilities in running organisms, 
offices and services of the Apostolic See, 
as well as those employed in various 
functions ,  will know how to join this 
spirit of thrift with constant application 
to making the various activities ever more 
effective. This can be done through orga
nization of work based, on the one hand, 
on full respect for persons and the valid 
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Officii conscientia et probitas 
erga eos qui, auxilio suo, Sedem 
Apostolicam adiuvant et quo
dam modo pastoralem eius solli
citudinem communicant, osten
duntur per integram fidelitatem 
erga officia et munera delegata, 
sicut et per diligentiam, sedulita
tem et per habitum professionis, 
unde discernendi sunt quicum
que eiusdem Sedis Apostolicre 
navitatem participant. Oportet 
insuper recte animatos esse, ut 
prudenter administrentur, ex iis 
ad qure spectant, et bona corpo
rea qure offeruntur, et ea omnia 
qure his bonis illa Sedes compa
rat vel servat, additis tutela et 
auctu prrestantis hereditatis 
Sedis Petri in regionibus religio
so-culturalibus et artis. 

In usu opum hrec proposita 
contingentium, Sedes Apostolica 
et qui cum ea directe et proxime 
cooperantur, eminere debent 
non solum spiritu parsimonice, 
verum etiam studio semper ani
madvertendi veram atque exi
guam rationem nummariam eius
dem Sedis Apostolicre necnon 
nummarire rei originem. Eiusmo
di interiores habitus, ut par est, 
insiti esse debebunt per eorum 
aptam formationem, in religioso
rum et ecclesiasticorum animis; 
sed, ne laicis quidem deesse de
bent, qui libero assensu suo com
probaverunt se cum et pro Sede 
Apostolica laborare. 

Insuper, ii omnes, quibus pe
culiaria onera iniuncta sunt in 
regendis Corporibus, officiis et 
ministeriis Sedis Apostolicre, si
cut et variis muneribus addicti, 
hune parsimonire spiritum cum 
constante cura coniungent ut 
numerosa negotia efficientiora 
reddantur per congruam dispo
sitionem laboris, positi hinc in 
plena observantia personarum 
et prresentis auxilii, quod quis-
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que fert pro suis facultatibus, et 
muniis; hinc in usu structura
rum et instrumentorum techni
corum aptorum, quo opera ex
plicata melius in dies servitii 
Ecclesire universre necessitati
bus respondeat. Omnia adhi
bentes qure experientia, scien
tia et technologia docent, om
nes curabunt ut bona humana et 
nummaria maiore cum efficacia 
tractentur, profusionem vitan
do et conquisitionem utilitatum 
singularium, privilegiorum non 
excusatorum, simul bonas ne
cessitudines humanas prove
hendo in omni parte et iustum 
Sedis Apostolicre commodum. 

Ad has curas adiungenda est 
magna Providentire fiducia, 
qure per bonorum donationes 
non sinet opes deficere, quibus 
Sedis Apostolicre proposita 
possint obtineri. Si opum penu
ria impediat quominus aliquod 
fondamentale consilium ad ef
f ectum adducatur, speciali 
modo compellanda erit munifi
centia populi Dei, eum certio
rem faciendo de non satis notis 
necessitatibus. Plerumque ta
men oportebit acquiescere in 
iis, qure Episcopi, sacerdotes, 
Instituta religiosa et fideles 
sponte offerunt, quoniam ipsi 
iustas necessitates videre vel 
perspicere sciunt. 

4 -Inter eos qui Sedi Aposto
licre cooperantur multi sunt ec
clesiastici, quibus in crelibatu vi
ventibus impensa pro familiis 
non est prrestanda. Merces ad 
eos spectat muneribus qure ex
plent conveniens talisque, qure 
decoram sustentationem provi
deat et sinat eos status sui officia 
exsequi simulque iis satisfacere 
oneribus, quibus interdum grava
ri possunt, subveniendi videlicet 
parentibus suis vel aliis propin
quis, qui eis sustinendi sunt. Nee 
neglegenda sunt ea, qure rectus 
eorum usus socialis postulat, 
prresertim et ante omnia offi
cium succurrendi indigentibus: 

contribution made by each according to 
his proper abilities and functions and, on 
the other hand, upon use of appropriate 
structures and technical means, so that 
the activity engaged in corresponds more 
and more to the demands of service to the 
universal Church. Recourse shall be had 
to everything that experience, science 
and technology teach; efforts will be 
made in this way to use human and finan
cial resources with greater effectiveness 
by avoiding waste, self-interest and pur
suit of unjustified privileges, and at the 
same time by promoting good human re
lations in every sector and the true and 
rightful interests of the Apostolic See. 

Along whit such commitment should 
go a profound trust in Providence, which, 
through the offerings of good people, will 
not allow a lack of the means to pursue 
the Apostolic See's proper ends. Should a 
lack of means impede accomplishment of 
some fundamental objective, a special ap
peal may be made to the generosity of the 
people of God, informing them of needs 
which are not sufficiently well known. 
In the normal way, however, it is fitting 
to be content with what bishops, priests, 
religious institutes and faithful off er spo
ntaneously, since they themselves can see 
or discern rightful needs. 

4 - Many of those working with Apos
tolic See are clerics. Since they live in celi
bacy, they have no families to their charge. 
They deserve remuneration proportional 
to the tasks performed and capable of as
suring them a decent manner of living and 
means to carry out the duties of their state, 
including responsibilities which they may 
have in certain cases toward parents or 
other family members dependent on them. 
Nor should the demands of orderly social 
relationships be neglected, particularly 
and above all their obligation to assist the 
needy. This obligation is more impelling 
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for clerics and religious than for the laity, 
by reason of their evangelical vocation. 

Remuneration of the lay employees of 
the Apostolic See should also correspond 
to the tasks performed, taking into con
sideration at the same time their respon
sibility to support their families. Study 
should therefore be devoted, in a spirit of 
lively concern and justice, to ascertaining 
their objective material needs and those 
of their families, including needs regard
ing education of their children and suit
able provision for old age, so as to meet 
those needs properly. The fundamental 
guidelines in this sector are to be found in 
Catholic teaching on remuneration for 
work. Immediate indications for the eval
uation of circumstances can be obtained 
from examining experiences and pro
grams of the society - in particular, the 
Italian society - to which almost all lay 
employees of the Apostolic See belong 
and in which they at any rate live. 

A valid collaborative function may be 
performed by workers' associations such 
as the Association of Vatican Lay employ
ees, which recently came into existence, 
in promoting that spirit of concern and 
justice, through representing those work
ing within the Apostolic See. They are an 
initiative in conformity with the Church's 
social teaching, for the Church sees them 
as one instrument for better assuring so
cial justice in relations between worker 
and employer. However, a lapse of this 
type of organization into the field of ex
tremist conflict and class struggle does 
not correspond to the Church's social 
teaching. Nor should such associations 
have a political or openly or covertly 
serve partisan interests or other interests 
with quite different goals. 
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quod officium, ob eorum evange
licam vocationem, magis eccle
siasticos et religiosos impellit, 
quam laicos. 

Merces etiam laicorum, qui 
Sedi Apostolicre serviunt, con
sentanea esse debet muniis ex
plicatis, onere simul considerato, 
ab eis suscepto, sustinendi fami
lias suas. Magnre curre et iustitire 
spiritu igitur videndum est qure 
sint eorum verre materiales ne
cessitates et familiarum, non ex
ceptis iis qure ad filiorum educa
tionem et ad <:£conomicam cau
tionem ad senectuti cavendum 
pertinent, ut eisdem convenien
ter consuli possit. Hae in re nor
mre fundamentales in catholica 
doctrina inveniuntur de remune
ratione laboris. Normre proxi
mre ad adiuncta iudicanda pos
sunt ex observations experienti
arum et consiliorum civilis socie
tatis depromi, et prresertim 
societatis Italicre, ex qua condu
cuntur et in qua, quoquo modo, 
omnes fere vivunt laici qui Sedi 
Apostolicre serviunt. 

Ad hune sollicitudinis et iusti
tire spiritum fovendum, vice fun
gentes eorum qui intra Sedem 
Apostolicam laborant, poterunt 
suum prrestare officium opera
torum Societates, sicut Conso
ciatio Laicorum Vaticanorum 
Administrorum recenter orta, 
qure intra Sedem Apostolicam 
indole propria prreditre sunt, in
ceptum sunt doctrinre sociali 
Ecclesire congruens, qure eas iu
dicat aptum subsidium esse ad 
tutam reddendam iustitiam so
cialem in necessitudinibus ope
ratorem inter et conductorem. 
Non est tamen secundum Eccle
sire socialem doctrinam eiusmo
di societates ad conflictationem 
prreter modum vergere aut ad 
ordinum inter ipsos dimicatio
nem; nee nota politica insignes 
esse debent aut servire, aperte 
vel clam, causre alicuius factio
nis aut aliorum entium proposita 
spectantium valde diversre na
turre. 
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Confidimus eiusmodi Conso
ciationes, sicut ea est quam su
pra memoravimus - doctrinre 
socialis Ecclesire principia se
quentes -utile opus esse expli
caturas in communitate laboris 
concorditer operante cum Sede 
Apostolica. Pro certo etiam ha
be mus easdem, in ineundis 
qmestionibus ad laborem perti
nentibus et in utiliter atque con
tinuo disserendo cum Institutis 
competentibus, ante oculos 
esse habituras quoquo modo pe
culiarem Sedis Apostolicre na
turam, sicut dictum est in prima 
huius Epistulre parte. 

Quod ad ea attinet, qure ex
posuimus, Eminentia Tua op
portuna instrumenta exsecuto
ria prreparabit ut, per accommo
datas normas et structuras, fo
veatur profectus communitatis 
laboris iuxta exposita principi. 

5 - In Litteris Encyclicis a 
verbis "Laborem exercens" in
cipientibus monuimus dignita
tem operatoris propriam expri
mendam esse per specialem 
necessitudinem cum labore ei 
concredito. Ad hanc necessitu
dinem - qure ipsa per se multis 
modis fieri potest pro suscepti 
laboris genere - pervenitur su
biective cum operator, quamvis 
operam exerceat "remunera
tam",  earn tamen exercet ut 
"propriam". Cum hie agatur de 
labore in ambitu Sedis Aposto
licre exanclato ideoque funda
mentali proprietate insignito, 
qure est supra memorata, hrec 
necessitudo ardentem illam 
participationem postulat "solli
ci tudinis omnium Ecclesia
rum", qure propria est Cathe
drre Petri. 

Qui itaque Sanctre Sedi ser
viunt persuasissimum habere 
debent laborem suum exigere 
ecclesialem obligationem viven
di ex spiritu verre fidei, ac par
tes iuridiciales et ad administra
tionem pertinentes necessitudi
nis cum Sede Apostolica, in 
luce peculiari consistere. 

I express confidence that associations 
such as that now existing and just men
tioned will perf orrn a useful function in the 
work community, operating in solid har
mony with the Apostolic See, by taking in
spirat ion from the principles of the 
Church's social teaching. I am likewise cer
tain that as they set forward work prob
lems and develop continuous and con
structive dialogue with the competent 
organisms they will not fail to take account 
in every case of the particular character of 
the Apostolic See, as pointed out in the ini
tial part of this letter. 

In relation to what has been expoun
ded, Your Eminence will wish to prepare 
suitable executive documents for further
ing a work community according to the 
principles set forth by means of suitable 
norms and structures. 

5 - I emphasized in the Encyclical La
b orem exercens that the worker's per
sonal dignity requires expression in a 
particular relationship with the work 
entrusted to him. This relationship is ob
jectively realizable in various ways ac
cording to the kind of work undertaken. It 
is realized subjectively when the worker 
lives it as "his own," even though he is 
working "for wages . "  Since the work in 
question here is performed within the Ap
ostolic See and is therefore marked by the 
characteristics already mentioned, such a 
relationship calls for heartfelt sharing in 
that "concern for all the Churches" which 
is proper to the Chair of Peter. 

Those who work for the Holy See must 
therefore have the profound conviction that 
their work above all entails an ecclesial re
sponsibility to live in a spirit of authentic 
faith, and that the juridical-administrative 
aspects of their relationship with the Apos
tolic See stand in a particular light. 
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The Second Vatican Council provided 
us with copious teaching o n the way in 
which all Christians, clerics, religious and 
laity can and ought to make such eccle
sial concern their own. 

So it seems necessary for all, espe
cially those working with the Apostolic 
See, to deepen personal consciousness 
above all of the universal apostolic com
mitment of Christians and that arising 
from each one's specific vocation: that of 
the bishop, of the priest, of religious, of 
the laity. The answers to the present diffi
culties in the field of human labor are to 
be sought in the sphere of social justice, 
But they must also be sought in the area 
of an interior relationship with the work 
that each is called upon to perform. It 
seems evident that work - of whatever 
kind - carried out in the employment of 
the Apostolic See requires this in a quite 
special measure. 

Besides the deepened interior relation
ship, this work calls for reciprocal respect, 
if it is to be advantageous and serene, 
based on human and Christina brother
hood by all and for all concerned. Only 
when it is allied with such brotherhood 
(that is, with love of man in truth), can jus
tice manifest itself as true justice. We must 
try to find "of what spirit we are" (cf. Lk. 
9:55, Vulg.). 

These latter questions have hardly 
been touched on here. They cannot be ad
equately formulated in administrative
juridical terms. This does not exempt us , 
however, from the search and effort nec
essary for making operative precisely 
within the circle of the Apostolic See that 
spirit of human work which comes from 
our Lord Jesus Christ. 

As I entrust these thoughts, Most Rev
erend Cardinal, to your attentive consid
eration, I call down an abundance of the 
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Concilium Vaticanum II mul
ta nos docuit de ratione, qua 
omnes christiani, ecclesiastici, 
religiosi et laici, possunt - et 
debent - hanc ecclesialem sol
licitudinem ad se revocare. 

Oportere igitur videtur ut, 
prresertim ab iis qui Sedi Apos
tolicre cooperantur, personalis 
exacuatur conscientia, imprimis 
christianorum sedulitatis uni
versalis simulque vocationis 
proprire cuiusque, sive episcopi, 
sive sacerdotis, sive religiosi, 
sive laici. Responsiones enim ad 
hodiemas difficultates in laboris 
humani provincia qurerendre 
sunt in finibus iustitire socialis; 
sed sunt etiam qurerendre in in
teriore congruentia cum labore, 
quern quisque debet perficere. 
Patere videtur laborem - qua
liscumque is est - sub potesta
te Sedis Apostolicre explicatum, 
id modo omnino singulari postu
lare. 

Prreter altiorem congruenti
am interiorem, hie labor, ut sit 
utilis et serenus, poscit mutuam 
observantiam, fratema sodalita
te nisam humana et christiana, 
ab omnibus et pro omnibus qui 
in illum incumbunt. Tum solum 
iustitia potest se aperire uti ve
ram iustitiam, cum huic frater
nce sodalitati coniungitur (id 
est amori erga hominem in veri
tate prrebito). Qurerendum no
bis est "cuius spiritus simus" 
(cfr. Le 9, 55 Vulg.). 

Hre qurestiones, quas postre
mo memoravimus, non possunt 
reque enuntiari verbis iuridicia
libus et ad administrationem 
pertinentibus. Hoc tamen non 
eximit inquisitions et nisu ne
cessariis - et quidem in Sedis 
Apostolicre ambitu - ad effi
cientem reddendum illum hu
mani laboris spiritum, qui a Do
mino nostro Iesu Christo profi
ciscitur. 

Dum tibi, Venerabilis Frater, 
has cogitationes considerandas 
proponimus, pro futuro studio 
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quod eredem postulant, ut ad ef
fectum adducantur, dona invo
camus auxilii divini copiosa, ti
bique ex pectore Nostram im
pertimus Benedictionem, quam 
libenter etiam concedimus iis 
omnibus, qui bene meritam ope
ram suam Sedi Apostolicre insu
munt. 

Ex .tEdibus Vaticanis, die xx 
mensis Novembris, anno 

MCMLXXXII. 
JOANNES PAULUS PP. II 

gifts of divine assistance upon the future 
commitment which putting them into 
practice requires. At the same time I im
part my benediction to you from my heart 
and willingly extend it to all those who 
offer their meritorious service to the Ap
ostolic See. 

From the Vatican, 20 November 1982. 
JOHN PAUL II 
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4 - Apostolic Constitution 
Universi dominici gregis 

FEBRUARY 22, 1996 1 

JOHN PAUL, BISHOP 

SERVANT OF THE SERVANTS OF GOD 
FOR PERPETUAL REMEMBRANCE 

Introduction 

The Shepherd of the Lord's whole flock 
is the Bishop of the Church of Rome , 
where the Blessed Apostle Peter, by sover
eign disposition of divine Providence, of
fered to Christ the supreme witness of 
martyrdom by the shedding of his blood. It 
is therefore understandable that the lawful 
apostolic succession in this See , with 
which "because of its great pre-eminence 
every Church must agree" , 2  has always 
been the object of particular attention . 

Precisely for this reason,  down the 
centuries the Supreme Pontiffs have 
deemed it their special duty, as well as 
their specific right, to establish fitting 
norms to regulate the orderly election of 
their Successor. Thus, also in more recent 
times , my Predecessors Saint Pius X , 3 

Pius XI,4 Pius XII,5 John XXIII6 and lastly 
Paul VI , 7 each with the intention of re-

UNIVERSI DOMINICI GRE
GIS Pastor est Romanre Eccle
sire Episcopus, in qua Beatus Pe
trus Apostolus, divina disponen
te Providentia, Christo per mar
tyrium extremum sanguinis testi
moni um reddidit. Plane igitur 
intellegitur legitimam apostoli
cam in hac Sede successionem, 
quacum "propter potentiorem 
principalitatem, necesse est om
nem convenire Ecclesiam", us
que peculiari diligentia esse ob
servatam. 

Hane propter causam Summi 
Pontifices, sreculorum decursu, 
suum ipsorum esse officium 
reque ac prrecipuum ius existi
maverunt opportunis normis 
Successoris electionem modera
ri. Sic, proximis superioribus 
temporibus, Decessores Nostri 
Sanctus Pius X, Pius XI, Pius 
XII, loannes XXIII et novissime 
Paulus VI, pro peculiaribus tern-

1. Translation by the Holy See, reprinted here with minor variations from http:// 
www.vatican.va (Editors' note). 

2. St. Irenaeus, Adversus Hmreses, III, 3, 2: SCh 211 ,  33. 
3. Cf. Ap. Const. Vacante Sede Apostolica, 25-12-1904, Pii X Pontificis Maximi Acta, III 

(1908) 239-288. 
4. Cf. M. P. Cum Proxime, 01-03-1922, AAS 14 (1922), 145-146; Ap. Const. Quae Divinitus, 

25-03-1935, AAS 27 (1935) 97-113. 
5. Cf. Ap. Const. Vacantis Apostolicae Sedis, 08-12-1945, AAS 38 (1946) 65 -99. 
6. Cf. M. P. Summi Pontificis Electio, 05-09-1962, AAS 54 (1962) 632-640. 
7. Cf. Ap. Const. Regimini Ecclesiae Universm, 15-08-1967, AAS 59 (1967) 885-928; M. P. 

Ingravescentem !Etatem, 21-1 1-1970, AAS 62 (1970) 810-813; Ap. Const. Romano Pontifici 
Eligendo, 01-10-1975, AAS 67 (1975) 609-645. 
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porum necessitatibus, providas 
congruentesque curaverunt re
gulas de hac qurestione feren
das, ut convenienter procede
rent apta prreparatio atque ac
curata evolutio consessus elec
torum cui, vacante Apostolica 
Sede, grave omninoque difficile 
demandatur officium Romani 
Pontificis eligendi. 

Si quidem nunc et lpsi hoc 
aggredimur negotium, id certe 
facimus haud parvi restimantes 
normas illas quas e contrario 
penitus colimus quasque ma
gna ex parte confirmandas cen
sem us, saltem quod ad prreci
pua elementa et principia pri
maria attinet qure eas informa
runt. Ad hoc suscipiendum mo
vemur propterea quod Nobis 
sumus conscii mutatas esse 
condiciones in quibus hodie 
Ecclesia versatur, atque proin
de esse necesse ut canonica 
lex , funditus retractata, prre 
oculis habeatur, qure feliciter, 
cunctis plaudentibus Episco
pis, primum Codicis Iuris Cano
nici deinde Codicis Canonum 
Ecclesiarum Orientalium per 
editionem et promulgationem 
ad effectum est adducta. Huie 
retractationi, quam Concilium 
V aticanum II suasit ,  Nobis 
deinceps fuit curre ut Romana 
Curia Constitutione Apostolica 
Pastor bonus accommodare
tur. Ceterum id quod canon 335 
Codicis Iuris Canonici statuit, 
quodque canon 4 7 Codicis Ca
non um Ecclesiarum Orienta
lium confirmat, officium innuit 
ferendi atque ad prresentia ac
commodandi peculiares leges 
qure canonicam Romanre Sedis 
provisionem, quavis ratione va
cantis, moderentur. 

In nova constituenda disci
plina, quamquam nostrre retatis 
postulata respeximus, ne in re a 
via declinaremus sapientis et 

8. Cf. AAS 80 (1988) 841-912. 

sponding to the needs of the particular 
historical moment, issued wise and ap
propriate regulations in order to ensure 
the suitable preparation and orderly gath
ering of the electors charged, at the va
cancy of the Ap ostolic See,  with the 
important and weighty duty of electing 
the Roman Pontiff. 

If I too now turn to this matter, it is 
certainly not because of any lack of es
teem for those norms, for which I have 
great respect and which I intend for the 
most part to confirm, at least with regard 
to their substance and the basic princi
ples which inspired them. What leads me 
to take this step is awareness of the 
Church's changed situation today and the 
need to take into consideration the gen
eral revision of Canon Law which took 
place, to the satisfaction of the whole 
Episcopate, with the publication and pro
mulgation first of the Code of Canon Law 
and subsequently of the Code of Canons 
of the Eastern Churches. In conformity 
with this revision, itself inspired by the 
Second Vatican Ecumenical Council, I 
then took up the reform of the Roman 
Curia in the Apostolic Constitution Pas
tor Bonus.8 Furthermore, canon 335 of 
the Code of Canon Law, restated in canon 
4 7 of the Code of Canons of the Eastern 
Churches, makes clear the need to issue 
and constantly update the specific laws 
regulating the canonical provision for the 
Roman See, when for any reason it be
comes vacant. 

While keeping in mind present-day re
quirements, I have been careful, in formu
lating the new discipline, not to depart in 
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substance from the wise and venerable 
tradition already established. 

It is in fact an indisputable principle 
that the Roman Pontiff has the right to 
define and adapt to changing times the 
manner of designating the person called 
to assume the Petrine succession in the 
Roman See. This regards, first of all, the 
body entrusted with providing for the 
election of the Roman Pontiff: based on a 
millennial practice sanctioned by specific 
canonical norms and confirmed by an ex
plicit provision of the current Code of 
Canon Law ( cf. c. 349), this body is made 
up of the College of Cardinals of Holy 
Roman Church. While it is indeed a doc
trine of faith that the power of the Su
preme Pontiff derives direc tly  from 
Christ, whose earthly Vicar he is,  9 it is 
also certain that this supreme power in 
the Church is granted to him "by means of 
lawful election accepted by him, together 
with episcopal consecration".10 A most 
serious duty is thus incumbent upon the 
body responsible for this election. Conse
quently the norms which regulate its ac
tivity need to be very precise and clear, so 
that the election itself will take place in a 
most worthy manner, as befits the office 
of utmost responsibility which the person 
elected will have to assume, by divine 
mandate, at the moment of his assent. 

Confirming therefore the norm of the 
current Code of Canon Law ( cf. c. 349) , 
which reflects the millennial practice of 
the Church, I once more affirm that the 
College of electors of the Supreme Pontiff 
is composed solely of the Cardinals of 
Holy Roman Church. In them one finds 

venerandre traditionis usque ad
hue servatre curavimus. 

Sine controversia illud vide
tur principium cuius vi Romano
rum Pontificum est proprium 
modum definiendi, congruen
tem cum temporum mutatione, 
secundum quern persona desi
gnanda est, qure in Romana 
Sede ad Petri successionem vo
catur. Id ante omnia persona
rum cretum respicit, cui offi
cium concreditur Romani Ponti
ficis eligendi: secundum mille
nariam consuetudinem, quam 
definitre canonicre leges sanxe
runt qure expressa vigentis Co
dicis Iuris Canonici norma quo
que confirmantur ( cf. can. 349 
C.I.C.), ipse e Cardinalium Sanc
tre Romanre Ecclesire Collegio 
constat. Si quidem doctrina est 
fidei Summi Pontificis potesta
tem ab ipso Christo oriri, cuius 
ipse in terris est Vicarius, illud 
etiam pro certo est habendum 
talem supremam in Ecclesia po
testatem eidem tribui legitima 
electione ab ipso acceptata una 
cum episcopali consecratione 
seu ordinatione. Gravissimum 
ideo est officium cretus huic 
electioni deputati. Quapropter 
admodum certre perspicureque 
esse debent normre qure proces
sum temperant, ut electio ipsa 
quam dignissime explicetur et 
ea consentanea sit officio sum
mre auctoritatis, quam electus 
per divinam immissionem suo 
assensu suscipere debet. 

Confirmantes idcirco vi
gentem Codicis Juris Canonici 
regulam (cf can. 349 C.I.C.), 
in qua plane apparet millena
rius Ecclesice agendi mos, 
denuo iteramus electorum 
Summi Pontificis Collegium 
solummodo constitui ex Patri-

9. Cf. First Vatican Ecumenical Council, Dogmatic Constitution on the Church of Christ 
Pastor reternus, III; Second Vatican Ecumenical Council, Dogmatic Constitution on the 
Church Lumen Gentium 18. 

10. Cf. c. 332, § 1 CIC/83.; c. 44, § 1 CCEO/90. 

130 



Apostolic Constitution Universi dominici gregis 

bus S. R.E. Cardinalibus. In 
iis, quodam quasi mirabili 
compendia, duce rationes ha
bentur quce figuram officium
que Romani Pontificis desi
gnant: scilicet Romani, quia 
idem est ac Episcopus Ecclesire 
qure est Romre, ideoque inter 
lpsum et huius Urbis Clerum, 
cuius personam ferunt Cardina
les titulorum presbyteralium et 
diaconalium Romre nee non 
Cardinales Episcopos Sedium 
suburbicariarum, arta interce
dit necessitudo; Pontificis Ec
clesice universalis, quoniam vi
sibiliter ad sustinendas partes 
vocatur invisibilis Pastoris, qui 
ad vitre retemre pascua ducit in
tegrum gregem. Ecclesire porro 
universalitas ipsa Patrum Cardi
nali um Collegii compositione 
demonstratur, quod singularum 
continentium Purpuratos am
plectitur. 

In hodiemis historicis adiu
nctis fades universalis Ecclesire 
a Collegio centum et viginti Car
dinalium electorum satis iam si
gnificari videtur, quod constat 
ex Purpuratis undique terrarum 
oriundis diversissimisque cultu
ris. Hunc igitur absolutum Car
dinalium electorum numerum 
confirmamus, dum interea plane 
dicimus minoris restimationis 
argumentum illud videri non de
bere, servatum scilicet prres
criptum a Decessore Nostro 
Paulo VI statutum, cuius vi elec
tioni non intersunt ii qui ipso die 
inceptre vacationis Sedis Apos
tolicre octoginta vitre annos iam 
expleverunt. Huius namque le
gis ratio in illa tantum voluntate 
exquirenda est ne venerandre 
retatis ponderi aliud addatur 
onus, quod secum fert responsa
bilitas eum eligendi qui Christi 
gregem convenienter secun
dum temporum necessitates 

expressed in a remarkable synthesis the 
two aspects which characterize the figure 
and office of the Roman Pontiff: Roman, 
because identified with the Bishop of the 
Church in Rome and thus closely linked 
to the clergy of this City, represented by 
the Cardinals of the presbyteral and dia
conal titles of Rome, and to the Cardinal 
Bishops of the suburbicarian Sees; Pon
tiff of the universal Church, because 
called to represent visibly the unseen Pas
tor who leads his whole flock to the pas
tures of eternal life. The universality of 
the Church is clearly expressed in the 
very composition of the College of Cardi
nals, whose members come from every 
continent. 

In the present historical circumstan
ces, the universality of the Church is suf
ficiently expressed by the College of one 
hundred and twenty electors, made up of 
Cardinals coming from all parts of the 
world and from very different cultures. I 
therefore confirm that this is to be the 
maximum number of Cardinal electors, 
while at the same time indicating that it is 
in no way meant as a sign of less respect 
that the provision laid down by my prede
cessor Pope Paul VI has been retained, 
namely, that those Cardinals who cele
brate their eightieth birthday before the 
day when the Apostolic See becomes va
cant do not take part in the election. 1 1 

The reason for this provision is the desire 
not to add to the weight of such venerable 
age the further burden of responsibility 
for choosing the one who will have to 
lead Christ's flock in ways adapted to the 

11.  Cf. M. P. Ingravescentem /Etatem, 21-11-1970, II, 2, AAS 62 (1970) 811; Ap. Const. 
Romano Pontifici Eligendo, 01-10-1975, 33, AAS 67 (1975) 622. 
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needs of the times. This does not how
ever mean that the Cardinals over eighty 
years of age cannot take part in the pre
paratory meetings of the Conclave , in 
conformity with the norms set forth be
low. During the vacancy of the Apostolic 
See, and especially during the election of 
the Supreme Pontiff, they in particular 
should lead the People of God assembled 
in the Patriarchal Basilicas of Rome and 
in other churches in the Dioceses thro
ughout the world, supporting the work of 
the electors with fervent prayers and sup
plications to the Holy Spirit and implor
ing for them the light needed to make 
their choice before God alone and with 
concern only for the "salvation of souls, 
which in the Church must always be the 
supreme law".12 

It has been my wish to give particular 
attention to the age-old institution of the 
Conclave, the rules and procedures of 
which have been established and defined 
by the solemn ordinances of a number of 
my Predecessors. A careful historical 
examination confirms both the appropri
ateness of this institution, given the cir
cumstances in which it originated and 
gradually took definitive shape, and its 
continued usefulness for the orderly, ex
peditious and proper functioning of the 
election itself, especially in times of ten
sion and upheaval. 

Precisely for this reason, while recog
nizing that theologians and canonists of 
all times agree that this institution is not 
of its nature necessary for the valid elec
tion of the Roman Pontiff, I confirm by 
this Constitution that the Conclave is to 
continue in its essential structure; at the 
same time, I have made some modifica-

12. Canon 1752 CJC/83. 
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regere debeat. Id tamen non 
obstat quin Patres Cardinales, 
qui octoginta annos excesse
runt, congressionibus Conclave 
prreeuntibus intersint, prout in
fra disponitur. Ab iis proinde pe
culiariter requiritur ut, Sede va
can te ac potissimum Summi 
Pontificis electione eveniente, 
quasi duces Dei Populi facti in 
Patriarchalibus Urbis Basilicis 
coadunati perinde ac aliis in 
di�cesium ecclesiis ubique ter
rarum dispersis, plurima prece 
et Divino Spiritui supplicationi
bus electorum opus iuvent, pro 
eis necessarium lumen depre
cantes, ut suum eligendi offi
cium obeant Deum tantum ob 
oculos habentes et solummodo 
spectantes ad "salutem anima
rum, qure in Ecclesia suprema 
semper lex esse debet". 

Peculiari modo ad Conclavis 
antiquissimum institutum cogi
tationem Nostram intendimus: 
leges latas pariter ac de hac re 
usus sanxerunt et definierunt 
sollemnia complurium Deces
sorum Nostrorum quoque prre
cepta. Diligens autem historica 
inquisitio non modo opportuni
tatem confirmat, qure hoc insti
tutum respicit, propter adiuncta 
in quibus tempore progrediente 
ipsum ortum est atque lege defi
nitum, verum etiam eius cons
tantem utilitatem ad eandem 
electionem ordinate, sollicite et 
composite agendam, tempori
bus potissimum occurrentibus 
contentionis et perturbationis. 

Hae prorsus de causa, qua
mvis conscii Nobis simus de 
theologorum et omnium retatum 
canonistarum iudicio, qui com
muni sententia hoc institutum 
putant non necessarium suapte 
natura ad validam Romani Pon
tificis electionem, hac Constitu
tione iubemus eius essentialem 
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structuram manere, quibusdam 
additis immutationibus, ut eius 
disciplina hodiernis postulatis 
accommodetur. Pnecipue op
portunum esse iudicavimus ut, 
toto electionis tempore, Cardi
nalium electorum domicilia et il
lorum qui ad opera prrestanda 
vocantur quibus electio ordinate 
evolvatur, in convenientibus lo
cis Civitatis Vaticanre collocen
tur. Quamvis parva, Civitas Vati
cana par est, aptis adhibitis qure 
infra significabuntur rationibus, 
ad segregationem illam et ideo 
meditationem intra ipsius mce
nia conciliandas, quas actus tan
ti ponderis cuncta pro Ecclesia 
ab electoribus postulat. 

Spectata simul sacra actus 
indole ideoque etiam necessita
te ut idem expleatur convenien
ti in sede, in qua hinc liturgicre 
actiones scite cum iuridiciali
bus formulis coniungantur, at
que illinc ut electoribus facilius 
animos disponendi ad interio
res Spiritus Sancti motus susci
piendos potestas detur, decerni
mus ut electio in Sacello Sixtino 
futurum in tempus etiam expli
cetur, ubi omnia Dei prresentire 
conscientiam alere iuvant, in 
cuius conspectu quisque, ut iu
dicetur, comparere debebit. 

Apostolica N ostra auctorita
te confirmamus prreterea stric
tissimi officium secreti servandi 
de his omnibus qure recte obli
quove ad electionis actus atti
nent: hac de re tamen simplicio
res reddere normas volumus, 
prrecipua tenentes, ut hresita
tiones dubitationesque atque 
conscientire forte angustire vi
tentur illorum qui electioni in
tersunt. 

Formam tandem ipsam elec
tionis censuimus renovandam, 
hodierna postulata ecclesialia 
ac sana recentioris hominum 
culturre proposita ob oculos 
etiam habentes. Sic visum est 

tions in order to adapt its procedures to 
present-day circumstances. Specifically, I 
have considered it appropriate to decree 
that for the whole duration of the election 
the living-quarters of the Cardinal elec
tors and of those called to assist in the or
derly process of the election itself are to 
be located in suitable places within Vati
can City State. Although small, the State 
is large enough to ensure within its walls, 
with the help of the appropriate measures 
indicated below, the seclusion and result
ing concentration which an act so vital to 
the whole Church requires of the elec
tors. 

At the same time, in view of the sacred
ness of the act of election and thus the 
need for it to be carried out in an appro
priate setting where, on the one hand, li
turgical actions can be readily combined 
with juridical formalities, and where, on 
the other, the electors can more easily 
dispose themselves to accept the interior 
movements of the Holy Spirit, I decree 
that the election will continue to take 
place in the Sistine Chapel, where every
thing is conducive to an awareness of the 
presence of God, in whose sight each per
son will one day be judged. 

I further confirm, by my apostolic au
thority, the duty of maintaining the strict
est secrecy with regard to everything that 
directly or indirectly concerns the election 
process itself. Here too, though, I have 
wished to simplify the relative norms, re
ducing them to their essentials, in order to 
avoid confusion, doubts and even eventual 
problems of conscience on the part of 
those who have taken part in the election. 

Finally, I have deemed it necessary to 
revise the form of the election itself in the 
light of the present-day needs of the 
Church and the usages of modem society. 
I have thus considered it fitting not to 
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retain election by acclamation quasi ex 
inspiratione, judging that it is no longer 
an apt means of interpreting the thought 
of an electoral college so great in number 
and so diverse in origin. It also appeared 
necessary to eliminate election per com
promissum, not only because of the diffi
culty of the procedure, evident from the 
unwieldy accumulation of rules issued in 
the past, but also because by its very na
ture it tends to lessen the responsibility 
of the individual electors who, in this 
case, would not be required to express 
their choice personally. 

After careful reflection I have there
fore decided that the only form by which 
the electors can manifest their vote in the 
election of the Roman Pontiff is by secret 
ballot, in accordance with the rules set 
forth below. This form offers the greatest 
guarantee of clarity, straightforwardness, 
simplicity, openness and, above all, an ef
fective and fruitful participation on the 
part of the Cardinals who, individually 
and as a group, are called to make up the 
assembly which elects the Successor of 
Peter. 

With these intentions, I promulgate the 
present Apostolic Constitution containing 
the norms which, when the Roman See 
becomes vacant, are to be strictly fol
lowed by the Cardinals whose right and 
duty it is to elect the Successor of Peter, 
the visible Head of the whole Church and 
the Servant of the servants of God. 
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electionem per conclamatio
nem factam quasi ex inspira
tione non relinqui, quia non 
idoneam iudicamus ad mentes 
significandas electivi collegii 
iam sic numero amplificati et 
ortu distincti. Necessarium pa
riter putamus electionem per 
compromissum aboleri non 
modo quia difficile agitur, que
madmodum normarum cumu
lus inextricabilis demonstrat 
quce prceteritis temporibus hac 
de re latce sunt, sed etiam quia 
talis est natura, ut quandam 
electorum officii conscientiam 
imminutam secum ferat, quippe 
qui, hoc si ita evenit, ad sua suf
fragia ferenda non ipsi vocen
tur. 

Re igitur mature perpensa, 
decrevimus unam esse formam, 
per scrutinium scilicet secre
tum, in qua electores sua suffra
gia significare possunt ad Sum
mum Pontificem eligendum, 
quod secundum normas infra 
descriptas explicatur. Modus 
namque hie quam optimas prce
bet perspicuitatem, rectitudi
nem, simplicitatem, perspicien
tiam atque prcesertim certam et 
constructivam omnium singu
lorumque Patrum Cardinalium 
participationem, qui ad conven
tum electivum Petri Successo
ris vocantur. 

His quidem permoti animi 
sensibus, hanc Constitutionem 
Apostolicam promulgamus, in 
qua normce continentur quibus, 
Sede Romana quavis ratione 
causave vacante, stricte est pa
rendum a Cardinalibus qui ius 
tenent officiumque Petri Suc
cessoris eligendi, qui est uni
versce Ecclesice visibile Caput 
atque Servus servorum Dei. 



PART ONE 

THE VACANCY OF THE APOST OLIC SEE 

CHAPTER I 

The Powers of the College of Cardinals during 
the Vacancy of the Apostolic See 

1 - Sede Apostolica vacan
te, Cardinalium Collegium nul
lam potestatem aut iurisdictio
nem habet in ea qure pertine
bant ad Summum Pontificem 
dum vivebat vel muneribus offi
cii sui fungebatur; ea omnia ex
clusive uni Pontifici futuro de
bent reservari. Quapropter inva
lidum et irritum esse decerni
mus quidquid potestatis aut iu
risdictionis - ad Romanum 
Pontificem dum vivit pertinen
tes, vel ad perfunctionem officii 
ipsius - cretus ipse Cardina
lium duxerit exercendum nisi 
quatenus in hac Nostra Consti
tutione expresse permittatur. 

2 - Apostolica Sedes dum 
vacat , regimen Ecclesire con
creditur Cardinalium Collegio 
dumtaxat circa negotia ordina
ria et ea qure differri nequeunt 
( cf. n. 6), et cirea prreparatio
nem earum omnium rerum qure 
ad novi Pontificis electionem 
necessarire sunt, servatis modis 
et limitibus huius Constitutio
nis. Omnino excludantur ideo 
negotia qure - sive lege sive 
consuetudine - tantum ad Ro
mani Pontificis potestatem per
tinent vel normas respiciunt de 
novo Pontifice eligendo secun
dum huius Constitutionis prres
criptiones. 

3 - Prreterea statuimus, ne 
Cardinalium Collegium de iuri
bus Sedis Apostolicre Romanre
que Ecclesire ullo modo dispo
nere valeat, nedum de iis sive 
directe sive indirecte quidquam 

1 - During the vacancy of the Apos
tolic See, the College of Cardinals has no 
power or jurisdiction in matters which 
pertain to the Supreme Pontiff during his 
lifetime or in the exercise of his office; 
such matters are to be reserved comple
tely and exclusively to the future Pope. I 
therefore declare null and void any act of 
power or jurisdiction pertaining to the 
Roman Pontiff during his lifetime or in 
the exercise of his office which the Col
lege of Cardinals might see fit to exercise, 
beyond the limits expressly permitted in 
this Constitution. 

2 - During the vacancy of the Apos
tolic See, the government of the Church is 
entrusted to the College of Cardinals 
solely for the dispatch of ordinary busi
ness and of matters which cannot be 
postponed (cf. No. 6), and for the prepa
ration of everything necessary for the 
election of the new Pope. This task must 
be carried out in the ways and within the 
limits set down by this Constitution: con
sequently, those matters are to be abso
lutely excluded which, whether by law or 
by practice, come under the power of the 
Roman Pontiff alone or concern the 
norms for the election of the new Pope 
laid down in the present Constitution. 

3 - I further establish that the College 
of Cardinals may make no dispositions 
whatsoever concerning the rights of the 
Apostolic See and of the Roman Church, 
much less allow any of these rights to 
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lapse, either directly or indirectly, even 
though it be to resolve disputes or to 
prosecute actions perpetrated against 
these same rights after the death or valid 
resignation of the Pope.13 All the Cardi
nals are obliged to def end these rights. 

4 - During the vacancy of the Apostolic 
See, laws issued by the Roman Pontiffs can 
in no way be corrected or modified, nor 
can anything be added or subtracted, nor a 
dispensation be given even from a part of 
them, especially with regard to the proce
dures governing the election of the Su
preme Pontiff. Indeed, should anything be 
done or even attempted against this pre
scription, by my supreme authority I de
clare it null and void. 

5 - Should doubts arise concerning 
the prescriptions contained in this Consti
tution, or concerning the manner of put
ting them into effect , I decree that all 
power of issuing a judgment in this regard 
belongs to the College of Cardinals, to 
which I grant the faculty of interpreting 
doubtful or controverted points. I also es
tablish that should it be necessary to dis
cuss these or other similar questions, 
except the act of election, it suffices that 
the maj ority of the Cardinals present 
should concur in the same opinion. 

6 - In the same way, should there be a 
problem which, in the view of the major
ity of the assembled Cardinals, cannot be 
postponed until another time, the College 
of Cardinals may act according to the ma
jority opinion. 

13. Cf. c. 332, § 2 CIC/83; c. 44, § 2 CCEO/90. 
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detrahat, quamvis agatur de 
componendis discidiis aut de 
persequendis factis adversus 
eadem iura perpetratis, post 
Pontificis obitum vel validam 
renuntiationem. Curre autem sit 
omnibus Cardinalibus hrec iura 
tueri. 

4 - Sede Apostolica vacan
te, leges a Romanis Pontificibus 
latas non licet ullo modo corrigi 
vel immutari, neque quidquam 
detrahi iis sive addi vel dispen
sari circa partes earum, maxime 
eas, qure ad ordinandum nego
tium electionis Summi Pontifi
cis pertinent. Si quid contra hoc 
prrescriptum fieri vel attentari 
contigerit, id sup re ma N ostra 
auctoritate nullum et irritum de
claramus. 

5 - Si qure autem dubia exo
rian tur de sensu prrescriptio
num, qure hac Nostra Constitu
tione continentur , aut circa 
rationem qua ad usum deduci 
ere debeant, edicimus ac decer
nimus penes Cardinalium Colle
gium esse potestatem de his fe
ren di sententiam; propterea, 
eidem Cardinalium Collegio fa
cultatem tribuimus interpretan
di locos dubios vel in controver
siam vocatos, statuentes, ut, si 
de eiusmodi vel similibus qures
tionibus deliberari oporteat, ex
cepto ipso electionis actu, satis 
sit maiorem congregatorum 
Cardinalium partem in eandem 
sententiam convernire. 

6 - Pariter, cum negotium 
est expediendum quod ex voto 
maioris congregatorum Cardi
nalium partis in aliud tempus 
nequeat differri, Cardinalium 
Collegium secundum maioris 
partis sententiam agat. 
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CHAPTER II 

The Congregations of the Cardinals in preparation 
for the Election of the Supreme Pontiff 

7 - Tempore Sedis vacantis 
agentur Cardinalium Congrega
tiones duplicis generis: altera 
generalis, seu totius Collegii us
que ad ineundam electionem, 
altera particularis. Congrega
tionibus generalibus omnes 
Cardinales legitime non impedi
ti interesse debent, simul atque 
de vacatione Apostolicre Sedis 
certiores facti sunt. Cardinali
bus qui secundum n. 33 huius 
Constitutionis eligendi Pontifi
cem munere non fruuntur, fa
cultas datur non participandi 
Congregationes generales. 

Congregatio particularis 
constat Cardinale Sanctre Ro
manre Ecclesire Camerario et 
tribus Cardinalibus, uno ex quo
que ordine, sorte ductis inter 
Cardinales electores qui Romre 
tune adsunt. Horum trium Car
dinalium, qui Assistentes appel
lantur, officium tertio iam die 
transacto omnino cessat, in eo
rumque locum, etiam sortitione, 
alii succedunt post initam quo
que electionem, eodem tempo
ris prrestituto fine. 

Tempore electionis res gra
vioris momenti, si casus fert, a 
conventu Cardinalium electo
rum decernuntur, negotia vero 
ordinaria a Congregatione parti
culari Cardinalium pergunt ex
pediri. Cardinales in Congrega
tionibus generalibus et particu
laribus, Sede vacante, suetam 
vestem talarem nigram cum to
rulo et zona rubri coloris defe
rant, addito galericulo, cruce 
pectorali atque anulo. 

8 - In Congregationibus 
particularibus levioris tantum 
momenti negotia, in dies seu 
passim occurrentia, tractentur. 

7 - While the See is vacant, there are 
two kinds of Congregations of the Cardi
nals: General Congregations, which in
clude the whole College and are held 
before the beginning of the election, and 
Particular Congregations. All the Cardi
nals who are not legitimately impeded 
must attend the General Congregations, 
once they have been informed of the va
cancy of the Apostolic See. Cardinals 
who, by virtue of No. 33 of this Constitu
tion, do not enjoy the right of electing the 
Pope are granted the faculty of not at
tending these General Congregations, 
should they prefer. 

The Particular Congregation is made 
up of the Cardinal Camerlengo of Holy 
Roman Church and three Cardinals, one 
from each Order, chosen by lot from 
among the Cardinal electors already 
present in Rome. The office of these Car
dinals, called Assistants, ceases at the 
conclusion of the third full day, and their 
place is taken by others, also chosen by 
lot and having the same term of office, 
also after the election has begun. 

During the time of the election, more 
important matters are, if necessary, dealt 
with by the assembly of the Cardinal elec
tors, while ordinary affairs continue to be 
dealt with by the Particular Congregation 
of Cardinals. In the General and Particu
lar Congregations, during the vacancy of 
the Apostolic See, the Cardinals are to 
wear the usual black cassock with piping 
and the red sash, with skull-cap, pectoral 
cross and ring. 

8 - The Particular Congregations are 
to deal only with questions of lesser im
portance which arise on a daily basis or 
from time to time. But should there arise 
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more serious questions deserving fuller 
examination , these must be submitted to 
the General Congregation. Moreover, any
thing decided, resolved or refused in one 
Particular Congregation cannot be re
voked, altered or granted in another; the 
right to do this belongs solely to the Gen
eral Congregation, and by a majority vote. 

9 - The General Congregations of Car
dinals are to be held in the Apostolic Pal
ace in the Vatican or, if circumstances 
demand it, in another place judged more 
suitable by the Cardinals. At these Con
gregations the Dean of the College pre
sides or, should he be absent or lawfully 
impeded, the Subdean. If one or both of 
these, in accordance with No. 33 of this 
Constitution , no longer enjoy the right of 
electing the Pope, the assembly of the 
Cardinal electors will be presided over by 
the senior Cardinal elector, according to 
the customary order of precedence. 

10 - Votes in the Congregations of Car
dinals, when more important matters are 
concerned, are not to be expressed by 
word of mouth but in a way which ensures 
secrecy. 

11 - The General Congregations pre
ceding the beginning of the election, 
which are therefore called "preparatory" , 
are to be held daily, beginning on the day 
which shall be fixed by the Camerlengo of 
Holy Roman Church and the senior Cardi
nal of each of the three Orders among the 
electors, and including the days on which 
the funeral rites for the deceased Pope 
are celebrated. In this way the Cardinal 
Camerlengo can hear the opinion of the 
College and communicate whatever is 
considered necessary or appropriate, 
while the individual Cardinals can ex
press their views on possible problems , 
ask for explanations in case of doubt and 
make suggestions. 
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Si quid vero gravioris ponderis 
et altioris indaginis fuerit, id ad 
Congregationem generalem de
f erri debet. Prreterea, qure in 
una Congregatione particulari 
decreta, persoluta aut denegata 
fuerint, nequeunt in alia abroga
ri, mutari aut concedi; id facien
di ius est tantum penes Congre
gationem generalem, ac quidem 
per maiorem partem suffragio
rum. 

9 - Cardinalium Congrega
tiones generales in.tEdibus Apos
tolicis Vaticanis habeantur aut, si 
rerum adiuncta id postulent, in 
alio opportuniore loco, iudicio 
ipsorum Cardinalium. His prreest 
Decanus Sacri Collegii aut, eo 
absente vel legitime impedito, 
Subdecanus. Quodsi alteruter vel 
uterque amplius non fruatur ad 
normam n. 33 huius Constitutio
nis iure eligendi Pontificem, Con
gregationibus Cardinalium elec
torum in Conclavi habendis prre
sidebit Cardinalis elector maxi
mus natu secundum generalem 
ordinem prrecedendi. 

10 - Suffragia in Cardina
lium Congregationibus, cum de 
rebus maioris momenti agitur, 
non ore sed secreto ferantur. 

11 - Congregationes genera
les qure electionis initium prre
cedunt, ideoque "prreparatorire" 
appellantur, cotidie celebrari 
debent, ac quidem a die quern 
Sanctre Romanre Ecclesire Ca
merarius atque primus Cardina
lis elector cuiusque ordinis sta
tuerint, etiam diebus, quibus 
exsequire Pontificis defuncti ce
lebrantur. Quod eo consilio fit, 
ut Cardinalis Camerarius sen
tentian1 Sacri Collegii possit ex
quirere atque cum eo communi
care illa qure necessaria vel 
opportuna iudicaverit, utque 
singulis Cardinalibus facultas 
prrebeatur mentem suam circa 
negotia occurrentia aperiendi, 
de rebus dubiis explicationes 
petendi, resque proponendi. 
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12 - Caveatur ut in primis 
Congregationibus generalibus 
huius Constitutionis exemplar 
quisque Cardinalis teneat, cui
que pariter facultas prrebeatur 
proponendi, si casus venerit, 
qurestiones de significatione de
qu e exsecutione normarum, 
qure in ipsa continentur. Prrete
rea decet huius Constitutionis 
legatur pars qure ad Sedis Apos
tolicre vacationem pertinet. I n 
terea omnes Cardinales, qui ad
sunt, ius iurandum dare debent 
de observandis pnescriptioni
bus qure in illa continentur et de 
secreto servando. Hoc ius iu
randum, quod pnestandum est 
etiam a Cardinalibus qui, serius 
advenientes, eiusmodi Congre
gationibus postmodum inter
sunt, legatur ad hanc formulam 
a Cardinale Decano vel ab alio 
Collegii prreside, secundum 
normam statutam ad n. 9 huius 
Constitutionis, ceteris Cardina
libus astantibus: 

Nos Sanctm Roman<E Eccle
si<E Cardinales ordinis Episco
porum, Presbyterorum et Dia
conorum, promittimus, vove
mus et iuramus nos universos 
et singulos ad amussim Jideli
terque observaturos esse cunc
ta, qum in Constitutione Apos
tolica Universi Dominici Gregis 
Summi Pon tificis Joannis 
Pauli II continentur atque se
creto contecturos esse religiose 
omnia qum ad electionem Ro
mani Pontificis quomodolibet 
pertinent, vel ex eorum natura, 
Sede Apostolica vacante, idem 
secretum postulent. 

Deinde singuli Cardinales di
cent :  Et ego n .  Cardinalis 
n .  spondeo, voveo ac iuro. Et 
imponentes manum super Evan
gelium adiungent: Sic me Deus 
adiuvet e t  hmc Sancta Dei 
Evangelia, qum manu mea tan
go. 

13 - In una e proxime sub
sequentibus Congregationibus 
Cardinales, secundum ordinem 
rerum agendarum prrestitutum, 

12 - In the first General Congrega
tions provision is to be made for each 
Cardinal to have available a copy of this 
Constitution and at the same time to have 
an opportunity to raise questions about 
the meaning and the implementation of 
its norms. The part of the present Consti
tution regarding the vacancy of the Apos
tolic See should also be read aloud. At the 
same time the Cardinals present are to 
swear an oath to observe the prescrip
tions contained herein and to maintain se
crecy. This oath, which shall also be 
taken by Cardinals who arrive late and 
subsequently take part in these Congrega
tions, is to be read aloud by the Cardinal 
Dean or by whoever else presides over 
the College by virtue of No. 9 of this Con
stitution, in the presence of the other Car
dinals and according to the following 
formula: 

We , the Cardinals of  Holy Roman 
Church, of the Order of Bishops, of Priests 
and of Deacons, promise, pledge and 
swear, as a body and individually, to ob
serve exactly and faithfully all the norms 
contained in the Apostolic Constitution 
Universi Dominici gregis of the Supreme 
Pontiff John Paul II, and to maintain rigor
ous secrecy with regard to all matters in 
any way re lated to the election of the 
Roman Pontiff or those which, by their 
very nature, during the vacancy of the Ap
ostolic See, call for the same secrecy. 

Next, each Cardinal shall add: And I, 
n. Cardinal N. , so promise, pledge and 
swear. And, placing his hand on the Gos
pels, he will add: So help me God and 
these Holy Gospels which I now touch 
with my hand. 

13 - In one of the Congregations im
mediately following, the Cardinals, on the 
basis of a prearranged agenda, shall take 
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the more urgent decisions regarding the 
beginning of the election. In other words: 

a) they shall fix the day, hour and man
ner in which the body of the deceased 
Pope shall be brought to the Vatican Ba
silica in order to be exposed for the hom
age of the faithful; 

b) they shall make all necessary ar
rangements for the funeral rites of the 
deceased Pope, to be celebrated for nine 
consecutive days, determining when they 
are to begin, in such a way that burial will 
take place, except for special reasons, 
between the fourth and sixth day after 
death; 

c) they shall see to it that the Commis
sion, made up of the Cardinal Camerlengo 
and the Cardinals who had formerly held 
the offices of Secretary of State and Pres
ident of the Pontifical Commission for 
Vatican City State, ensures that the rooms 
of the Domus Sanctm Marthm are made 
ready for the suitable lodging of the Car
dinal electors, that rooms suitable for 
those persons mentioned in No. 46 of the 
present Constitution are also made ready, 
and that all necessary arrangements are 
made to prepare the Sistine Chapel so 
that the election process can be carried 
out in a smooth and orderly manner and 
with maximum discretion, according to 
the provisions laid down in this Constitu
tion; 

d) they shall entrust to two ecclesias
tics known for their sound doctrine, wis
dom and moral authority the task of 
presenting to the Cardinals two well-pre
pared meditations on the problems facing 
the Church at the time and on the need 
for careful discernment in choosing the 
new Pope; at the same time, without prej
udice to the provisions of No. 52 of this 
Constitution, they shall fix the day and 
the time when the first of these medita
tions is to be given; 
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de iis decemere debent, qme ad 
Conclave inchoandum urgentio
ra sunt, id est: 

a) Constituant diem, horam 
et modum, quo corpus defuncti 
Pontificis in Basilicam Vatica
nam feratur, ibi obsequio fide
lium exponendum; 

b) Omnia paranda eurent, 
qure necessaria sunt ad exse
quias Pontificis defuncti, qure 
per novem dies continuos cele
brentur; earumque initium prre
finiant ita ut sepultura fiat, nisi 
ex peculiaribus rerum adiunctis 
aliter visum fuerit, inter quar
tum sextumque post mortem 
diem; 

c) Admoneant Commissio
nem qure constat ex Cardinale 
Camerario necnon iis Cardinali
bus qui Officium Secretarii Sta
tus atque Prresidis Pontificire 
Commissionis pro Statu Urbis 
Vaticanre explebant, ut tempes
tive tum loca disponant in redi
bus Domus Sanctce Marthce quo 
convenienter Cardinales electo
res recipiantur tum etiam cubi
lia iis omnibus idonea qui huius 
Constitutionis n. 46 commemo
rantur, utque ea omnia simul pa
rentur necessaria in Sacello Six
t ino ,  unde singulre par tes  
electionem attingentes expleri 
possint modo quidem facili, 
composito et maxima cum se
creti custodia prout hrec ipsa 
Constitutio decemit et edicit; 

d) Duobus solidre doctrinre, 
eximire prudentire moralisque 
auctoritatis ecclesiasticis viris 
munus concredant proferendi 
ante Cardinales ipsos perpen
sas meditationes duas de Eccle
sire ea ipsa retate condicionibus 
deque novi Pontificis collumi
nata electione; caveant pariter 
- ratione habita de iis qure 
n. 52 huius Constitutionis dis
ponuntur - ut dies et hora si
gnificentur qua priormeditatio 
tradatur; 
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e) Comprobent - Sedis 
Apostolicre Administratione 
proponente vel, pro sua quidem 
dicione, Civitatis Vaticanre Prre
fectura - expensas incurrentes 
inde a Pontificis obitu ad suc
cessoris electionem; 

f) Perlegant, si qure sint, do
cumenta a defuncto Pontifice 
Cardinalium Collegio relicta; 

g) Anulum Piscatoris et Sigil
lum plumbeum, sub quibus Lit
terre Apostolicre expediuntur, 
curent delenda; 

h) Constituant ut datis sorti
bus cubicula electoribus Cardi
nalibus adsignentur; 

i) Constituant diem et horam 
cum incipient suffragii actus. 

e) they shall approve - at the proposal 
of the Administration of the Apostolic See 
or, within its competence, of the Governa
torato of Vatican City State - expenses 
incurred from the death of the Pope until 
the election of his successor; 

f) they shall read any documents left 
by the deceased Pope for the College of 
Cardinals; 

g) they shall arrange for the destruc
tion of the Fisherman's Ring and of the 
lead seal with which Apostolic Letters are 
despatched; 

h) they shall make provision for the as
signment of rooms by lot to the Cardinal 
electors ; 

i) they shall set the day and hour of the 
beginning of the voting process. 

CHAPTER III 

Concerning certain Offices during the Vacancy 
of the Apostolic See 

14 - Ad mentem n. 6 Consti
tutionis Apostolicre cuius ini
tium est Pastor bonus, omnes 
Dicasteriis Rom anre Curire 
Prrepositi, sive Cardinalis Se
cretarius Status sive Cardinales 
Prrefecti sive Archiepiscopi 
Prresides sicut etiam eorundem 
Dicasteriorum Membra occur
rente morte Pontificis, a mune
re suo cessant, exceptis Sanctre 
Romanre Ecclesire Camerario et 
Prenitentiario Maiore, qui ordi
naria negotia pergunt expedire, 
ea Cardinalium Collegio propo
nentes qure ad Summum Ponti
ficem essent referenda. 

14. Cf. AAS 80 (1988) 860. 

14 - According to the provisions of 
Article 6 of the Apostolic Constitution 
Pastor Bonus , 14 at the death of the Pope 
all the heads of the Dicasteries of the 
Roman Curia - the Cardinal Secretary of 
State and the Cardinal Prefects, the Arch
bishop Pres idents , together with the 
members of those Dicasteries - cease to 
exercise their office. An exception is 
made for the Camerlengo of Holy Roman 
Church and the Major Penitentiary, who 
continue to exercise their ordinary func
tions, submitting to the College of Cardi
nals matters that would have had to be 
referred to the Supreme Pontiff. 
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Likewise, in conformity with the Apos
tolic Constitution Vicariw Potestatis 
(No. 2 § 1 ), 15 the Cardinal Vicar General 
for the Diocese of Rome continues in of
fice during the vacancy of the Apostolic 
See, as does the Cardinal Archpriest of 
the Vatican Basilica and Vicar General for 
Vatican City for his jurisdiction. 

15 - Should the offices of Camerlengo 
of Holy Roman Church or of Major Peni
tentiary be vacant at the time of the 
Pope's death, or should they become va
cant before the election of his successor, 
the College of Cardinals shall as soon as 
possible elect the Cardinal, or Cardinals 
as the case may be, who shall hold these 
offices until the election of the new Pope. 
In each of the two cases mentioned, elec
tion takes place by a secret vote of all the 
Cardinal electors present, with the use of 
ballots distributed and collected by the 
Masters of Ceremonies. The ballots are 
then opened in the presence of the Cam
erlengo and of the three Cardinal Assis
tants, if it is a matter of electing the Major 
Penitentiary; if it is a matter of electing 
the Camerlengo, they are opened in the 
presence of the said three Cardinals and 
of the Secretary of the College of Cardi
nals. Whoever receives the greatest num
ber of votes shall be elected and shall 
ipso facto enjoy all the relevant faculties. 
In the case of an equal number of votes, 
the Cardinal belonging to the higher 
Order or, if both are in the same Order, 
the one first created a Cardinal, shall be 
appointed. Until the Camerlengo is 
elected, his functions are carried out by 
the Dean of the College or, if he is absent 
or lawfully impeded, by the Subdean or 
by the senior Cardinal according to the 
usual order of precedence, in conformity 

15. Cf. AAS 69 (1977) 9-10. 
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Eodem modo, convenienter 
cum Constitutione Apostolica 
Vicarice potestatis (n. 2, § 1), 
Cardinalis Vicarius Generalis 
direcesis Romanre a munere 
suo non cessat Sede Apostolica 
vacante pariterque pro sua qui
dem dicione non cessat Basili
ere Vaticanre Cardinalis Archi
pres byter  atque G eneral is  
Vicarius pro Civitate Vaticana. 

15 - Quodsi munus Sanctre 
Romance Ecclesire Camerarii 
vel Prenitentiarii Maioris, quo 
tempore Pontifex diem obiit 
supremum vel ante Successoris 
electionem, vacare contingat, 
Cardinalium Collegium quam 
primum eligere debet Cardina
lem vel, si casus ferat, Cardina
le s, qui usque ad electionem 
novi Pontificis eiusmodi officia 
gerant. In singulis casibus me
moratis, electio fit per secreta 
suffragia omnium Cardinalium 
electorum qui prresentes ad
sunt; suffragia feruntur ope 
schedularum, quas viri eccle
siastici a crerimoniis distribuant 
et colligant, nee non aperiant 
coram Sanctre Romanre Eccle
sire Camerario ac tribus Cardi
nalibus Assistentibus, si eligen
dus est Prenitentiarius Maior; 
vel coram prredictis tribus Car
dinalibus ac Collegii Cardina
lium Secretario, si eligendus est 
Camerarius. Is autem electus 
habendus est, et ipso facto om
nibus facultatibus ad munus 
pertinentibus prreditus, in quern 
maior pars votorum seu suffra
giorum convenerit. Quodsi for
sitan suffragia paria fuerint, ille 
deputatus habeatur qui fuerit or
dine prior, aut, si eiusdem ordi
nis, qui prius in Sacrum Colle
gium adlectus. Donec Camera
rius eligatur, eius partes gerit 
Collegii Decanus vel, eo absente 
aut legitime impedito, Subdeca
nus vel Cardinalis senior secun-
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dum priorum partium usitatum 
ordinem congruenter cum n. 9 
huius Constitutionis, qui sine 
mora decemere potest prout re
rum adiuncta suadeant. 

16 - Quodsi Vicarium Gene
ralem dicecesis Romanre, Sede 
vacante, e vivis decedere conti
gerit, Vices Gerens tune hoc in 
officio constitutus, etiam mu
nus Vicarii Generalis exercebit 
prreter ordinariam iurisdictio
nem vicariam qure ad eum perti
net. Si vero etiam Vices Gerens 
deest, Episcopus Auxiliaris 
electione primus eiusmodi offi
cia exsequetur. 

17 - Ad Sanctre Romanre 
Ecclesire Camerarium spectat, 
statim ac nuntium obitus Summi 
Pontificis acceperit, coram Prre
fecto Domus Pontificire, iure re
cognoscere Pontificis mortem, 
astantibus Magistro Pontificia
rum Celebrationum Liturgica
rum, Prrelatis Clericis, Secreta
ri  o et C ancellario C amerre 
Apostolicre, qui authenticum 
mortis actum conficiat. Cardina
lis Camerarii pariter erit privatis 
eiusdem Pontificis redibus si
gilla apponere atque statuere ut 
ministrantibus ex more commo
rantibusque in privata habitatio
ne liceat permanere usque ad 
peractam Papre sepulturam, 
cum scilicet integrre pontificire 
habitationi sigilla imponentur; 
ipsius obitum Cardinali in Urbe 
Vicario nuntiare, qui de re popu
lum Romanum singulari edicto 
edocebit; pariter de eadem cer
tiorem facere Cardinalem Basili
ere Vaticanre Archipresbyterum; 
ad Apostolicum Palatium Vati
canum accedere ut huius pos
sessionem capiat, nee non pos
sessionem, sive per se sive per 
delegatum, utriusque Palatii ad 
Lateranum et ad Arcem Gandul
fi, eorumque custodiam et regi
men exercere; statuere, auditis 

with No. 9 of this Constitution, who can 
without delay take the decisions that cir
cumstances dictate. 

16 - If during the vacancy of the Apos
tolic See the Vicar General for the Dio
cese of Rome should die, the Vicegerent 
in office at the time shall also exercise 
the office proper to the Cardinal Vicar in 
addition to the ordinary vicarious juris
diction which he already holds. 16 Should 
there not be a Vicegerent, the Auxiliary 
Bishop who is senior by appointment will 
carry out his functions. 

17 - As soon as he is informed of the 
death of the Supreme Pontiff, the Camer
lengo of Holy Roman Church must offi
cially ascertain the Pope's death, in the 
presence of the Master of Papal Liturgical 
Celebrations, of the Cleric Prelates of the 
Apostolic Camera and of the Secretary 
and Chancellor of the same; the latter 
shall draw up the official death certifi
cate. The Camerlengo must also place 
seals on the Pope's study and bedroom, 
making provision that the personnel who 
ordinarily reside in the private apartment 
can remain there until after the burial of 
the Pope, at which time the entire papal 
apartment will be sealed; he must notify 
the Cardinal Vicar for Rome of the Pope's 
death, whereupon the latter shall inform 
the People of Rome by a special an
nouncement; he shall notify the Cardinal 
Archpriest of the Vatican Basilica; he 
shall take possession of the Apostolic Pal
ace in the Vatican and, either in person or 
through a delegate, of the Palaces of the 
Lateran and of Castel Gandolfo, and exer
cise custody and administration of the 
same; he shall determine, after consulting 
the heads of the three Orders of Cardi
nals, all matters concerning the Pope's 

16. Cf. Ap. Const. Vicarim Potestatis, 06-01-1977, 2, § 4, AAS 69 (1977) 10. 
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burial, unless during his lifetime the latter 
had made known his wishes in this re
gard; and he shall deal, in the name of and 
with the consent of the College of Cardi
nals, with all matters that circumstances 
suggest for safeguarding the rights of the 
Apostolic See and for its proper adminis
tration. During the vacancy of the Apos
tolic See, the Camerlengo of Holy Roman 
Church has the duty of safeguarding and 
administering the goods and temporal 
rights of the Holy See, with the help of the 
three Cardinal Assistants, having sought 
the views of the College of Cardinals, 
once only for less important matters, and 
on each occasion when more serious mat
ters arise. 

18 - The Cardinal Major Penitentiary 
and his Officials, during the vacancy of 
the Apostolic See, can carry out the du
ties laid down by my Predecessor Pius XI 
in the Apostolic Constitution Qu03 Divin
itus of 25 March 1935, 17 and by myself in 
the Apostolic Constitution Pastor Bo
nus.18 

19 - The Dean of the College of Cardi
nals, for his part, as soon as he has been 
informed of the Pope's death by the Car
dinal Camerlengo or the Prefect of the 
Papal Household, shall inform all the Car
dinals and convoke them for the Congre
gati ons of the College. He shall also 
communicate news of the Pope's death to 
the Diplomatic Corps accredited to the 
Holy See and to the Heads of the respec
tive Nations. 

20 - During the vacancy of the Apos
tolic See, the Substitute of the Secretariat 
of State, the Secretary for Relations with 
States and the Secretaries of the Dicaster
ies of the Roman Curia remain in charge 

17. Cf. no. 12, AAS 27 (1935) 112-113. 
18. Cf. Art. 117, AAS 80 (1988) 905. 
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Cardinalibus qui tribus ordini
bus pnesunt, ea omnia qure per
tinent ad sepulturam Pontificis, 
nisi forte is, dum vivebat, suam 
hac de re voluntatem manifesta
vit; ea omnia, nomine et consen
su Collegii, curare qure ad iura 
Apostolicre Sedis tuenda et ad 
huius administrationem recte 
gerendam rerum temporumque 
adiuncta suadebunt. Etenim 
Cardinali Sanctre Romanre Ee
desire Camerario, Sede Aposto
lica vacante, contingit cura et 
administratio bonorum et iu
rium temporalium ipsius Sanc
tre Sedis, auxiliantibus tribus 
Cardinalibus qui Assistentes ap
pellantur, prrehabita, semel cir
ca leviora ac singulis in casibus 
circa graviora negotia suffraga
tione Cardinalium Collegii. 

18 - Cardinalis Prenitentia
rius Maior, eiusque officiales, 
Sede vacante, ea agere et expe
dire valent, qure a Pio XI Deces
s ore Nostro definita sunt per 
Constitutionem Apostolicam 
Qum divinitus die 25 mensis 
Martii anno 1935 editam, atque 
a Nobismet Ipsis per Constitu
tionem Apostolicam Pastor bo
nus. 

19 - Decani autem Cardina
lium Collegii erit, ubi primum a 
Cardinale Camerario vel a Prre
fecto Domus Pontificire de Pon
tificis morte fuerit edoctus, om
nibus Cardinalibus hanc nuntia
re, eosque convocare ad Con
gregationes Collegii agendas. 
Item Pontificis mortem is signi
ficabit Nationum Legatis seu 
Oratoribus ad Apostolicam 
Sedem publice missis, et iis qui 
in iisdem Nationibus supremam 
obtinent auctoritatem. 

20 - Sede Apostolica vacan
te Substitutus Secretarire Status 
sicut et Secretarius de rationi
bus cum Civitatibus et Secre
tarii Dicasteriorum Romanre 
Curire pergunt in moderando 
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proprio cuiusque Officio, de quo 
Cardinalium Collegio respon
dent. 

21 - Item non cessant Pon
tificiorum Legatorum munus et 
potestas. 

22 - Eleemosynarius quo
que Sanctitatis Sure opera cari
tatis exercere pergit, et quidem 
eadem ratione qua, vivente Pon
tifice, solebat; est autem Cardi
n al i  um Colleg io sub iect us 
usque ad novi Pontificis electio
nem. 

23 - Sede Apostolica vacan
te, universa civilis potestas Sum
mi Pontificis circa regimen Civi
tatis Vaticanre ad Cardinalium 
Collegium spectat; quod tamen 
decreta ferre non poterit, nisi ur
gente necessitate et pro tempore 
tantum vacationis Sanctre Sedis, 
in posterum autem valitura so
lummodo, si a novo Pontifice 
erunt confirmata. 

of their respective offices , and are re
sponsible to the College of Cardinals. 

21 - In the same way, the office and 
attendant powers of Papal Representa
tives do not lapse. 

22 - The Almoner of His Holiness will 
also continue to carry out works of char
ity in accordance with the criteria em
ployed during the Pope's lifetime. He will 
be dependent upon the College of Cardi
nals until the election of the new Pope. 

23 - During the vacancy of the Apos
tolic See, all the civil power of the Su
preme Pontiff concerning the government 
of Vatican City State belongs to the Col
lege of Cardinals, which however will be 
unable to issue decrees except in cases of 
urgent necessity and solely for the time in 
which the Holy See is vacant. Such de
crees will be valid for the future only if 
the new Pope confirms them. 

CHAPTER IV 

Faculties of the Dicasteries of the Roman Curia during 
the Vacancy of the Apostolic See 

24 - Curire Romanre Dicas
teria, prreter illa de quibus dici
tur n. 26 huius Constitutionis, 
Sede Apostolica vacante nullam 
potestatem habent in iis, qure 
Sede plena facere et expedire 
non possunt, nisi facto verbo 
cum SS.mo vel ex Audientia 
SS. mi, vel vigore specialium et 
extraordinariarum faculta
tum, qure a Romano Pontifice 
eorundem dicasteriorum Prre
fectis, Prresidibus vel Secreta
riis solent concedi. 

25 - Facultates vero proprire 
cuiusque Dicasterii, occurrente 
morte Pontificis, non cessant; ve
rumtamen statuimus, ut Dicaste
ria iis facultatibus solum ad gra
tias concedendas, qure minoris 

24 - During the period of vacancy, the 
Dicasteries of the Roman Curia, with the 
exception of those mentioned in No. 26 of 
this Constitution , have no faculty in mat
ters which, Sede plena, they can only deal 
with or carry outjacto verbo cum Sanc
tissimo or ex Audientia Sanctissimi or 
vigore specialium et extraordinariarum 
jacultatum which the Roman Pontiff is 
accustomed to grant to the Prefects, Pres
idents or Secretaries of those Dicasteries. 

25 - The ordinary faculties proper to 
each Dicastery do not, however, cease at 
the death of the Pope. Neverthe less , I 
decree that the Dicasteries are only to 
make use of these faculties for the granting 
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of favours of lesser importance , while 
more serious or controverted matters, if 
they can be postponed, shall be exclusively 
reserved to the future Pope. If such matters 
admit of no delay ( as for example in the 
case of dispensations which the Supreme 
Pontiff usually grants in articulo mortis ), 
they can be entrusted by the College of 
Cardinals to the Cardinal who was Prefect 
until the Pope's death, or to the Archbishop 
who was then President, and to the other 
Cardinals of the same Dicastery, to whose 
examination the deceased Supreme Pontiff 
would probably have entrusted them. In 
such circumstances, they will be able to 
decide per modum provisionis, until the 
election of the Pope, what they judge to be 
most fitting and appropriate for the preser
vation and defence of ecclesiastical rights 
and traditions. 

26 - The Supreme Tribunal of the Ap
ostolic Signatura and the Tribunal of the 
Roman Rota, during the vacancy of the 
Holy See, continue to deal with cases in 
accordance with their proper laws, with 
due regard for the prescriptions of Article 
18 , paragraphs 1 and 3 of the Apostolic 
Constitution Pastor Bonus. 19 

CHAPTER V 

rnornenti sunt, utantur, negotia 
vero graviora vel in controver
siarn vocata, qme in aliud tern
pus possint differri, futuro Ponti
fici ornnino reserventur; qure si 
nullarn rnorarn adrnettant, (sicut 
ceterum, cum agitur de dispen
sationibus in articulo mortis, 
quas Surnrnus Pontifex concede
re solet) a Cardinaliurn Collegio 
cornmitti poterunt Cardinali qui 
usque ad obiturn Pontificis fuit 
Prrefectus, vel Archiepiscopo ad 
id temporis Prresidi ceterisque 
Cardinalibus eiusdern Dicasterii, 
cui ea Surnrnus Pontifex defunc
tus probabiliter examinanda 
rnandavisset. Poterunt illi per 
modum provisionis, in eiusrno
di rerurn adiunctis, donec Ponti
fex eligatur, decernere ea, qure 
iuribus et traditionibus eccle
siasticis custodiendis ac tuendis 
aptiora rnagisque consentanea 
censuerint. 

26 - Suprernurn Tribunal Si
gnaturre Apostolicre et Tribunal 
Rotre Romanre, Sancta Sede va
cante, negotia sua exsequi per
gunt secundurn leges sibi pro
prias, servatis tarnen iis, qure 
art. 18, comm. 1 et 3 Constitu
tionis Apostolicre Pastor bonus 
prrescribuntur. 

The Funeral Rites of the Roman Pontiff 

27 - After the death of the Roman Pon
tiff, the Cardinals will celebrate the funeral 
rites for the repose of his soul for nine con
secutive days, in accordance with the Ordo 
Exsequiarum Romani Pontijicis, the 
norms of which, together with those of the 
Ordo Rituum Conclavis, they are to ob
serve faithfully. 

28 - If burial takes place in the Vatican 
Basilica, the relevant official document is 

19. Cf. AAS 80 (1988) 864. 
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27 - Romano Pontifice de
mortuo, Cardinales exsequias 
pro eius anirna per novern dies 
continuas celebrabunt, secun
durn Ordinem exsequiarum 
Romani Pontificis, cuius regu
lis prout etiam norrnis Ordinis 
rituum Conclavis, fideliter ob
sequentur. 

28 - Si turnulationem in Ba
silica Vaticana fieri contingit 



Apostolic Constitution Universi dominici gregis 

authenticum eius instrumentum 
a Notario Capituli eiusdem Ba
siliere vel a Canonico tabularii 
pne fecto conficitur . Postea 
vero delegatus a Cardinale Ca
merario atque delegatus a Prre
fecto Domus Pontificire separa
tim documenta perscribant , 
qure peractre tumulationis fi
dem faciant; prior coram Came
rre Apostolic& membris, alter 
coram Domus Pontificire Prre
fecto. 

29 - Si Romanus Pontifex 
extra Urbem supremum obiit 
diem, Cardinalium Collegii est 
omnia disponere, qure necessa
ria sunt ad dignam ac decoram 
translationem exanimi corporis 
ad Vaticanam Basilicam Sancti 
Petri. 

30 - Non cuiquam cap ere 
ullo instruments licet Summi 
Pontificis imaginem sive lecto 
decumbentis sive iam mortui, 
neque eius voces quovis appara
tu percipere unde postea repe
tan tur. Si quis, Pontifice de
functo, eiusmodi imagines pro
bationis vel testimonii causa, 
photographice efficere cupit, id 
a Cardinale Sanctre Romance 
Ecclesire Camerario petere de
bet, qui tamen Summi Pontificis 
imaginem luce exprimi non si
net, nisi pontificiis vestibus in
duti. 

31 - Post Summi Pontificis 
sepulturam atque dum novi Pon
tificis electio habeatur, diretre 
privatre Summi Pontificis nulla 
pars habitetur. 

32 - Si defunctus Summus 
Pontifex de rebus suis testa
mentum fecit litterasque ac ta
bulas privatas reliquit, atque sui 
testamenti curatorem designa
vit, huius est, pro potestate sibi 
a testatore facta, ea statuere et 
exsequi qure ad privata defuncti 
Pontificis bona et scripta perti
nent . Qui curator de munere a 
se gesto uni novo Summo Ponti
fici rationem reddet. 

drawn up by the Notary of the Chapter of 
the Basilica or by the Canon Archivist. 
Subsequently, a delegate of the Cardinal 
Camerlengo and a delegate of the Prefect 
of the Papal Household shall separately 
draw up documents certifying that burial 
has taken place. The former shall do so in 
the presence of the members of the Apos
tolic Camera and the latter in the presence 
of the Prefect of the Papal Household. 

29 - If the Roman Pontiff should die 
outside Rome, it is the task of the College 
of Cardinals to make al l  necessary ar
rangements for the dignified and reverent 
transfer of the body to the Basilica of 
Saint Peter's in the Vatican. 

30 - No one is permitted to use any 
means whatsoever in order to photograph 
or film the Supreme Pontiff either on his 
sickbed or after death, or to record his 
words for subsequent reproduction. If 
after the Pope 's death anyone should 
wish to take photographs of him for docu
mentary purposes, he must ask permis
sion from the Cardinal Camerlengo of 
Holy Roman Church , who will not how
ever permit the taking of photographs of 
the Supreme Pontiff except attired in 
pontifical vestments. 

31 - After the burial of the Supreme 
Pontiff and during the election of the new 
Pope, no part of the private apartment of 
the Supreme Pontiff is to be lived in. 

32 - If the deceased Supreme Pontiff 
has made a will concerning his belongings, 
bequeathing letters and private documents, 
and has named an executor thereof, it is 
the responsibility of the latter to determine 
and execute, in accordance with the man
date received from the testator, matters 
concerning the private property and writ
ings of the deceased Pope. The executor 
will give an account of his activities only to 
the new Supreme Pontiff. 
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PART TWO 

THE ELECTION OF THE ROMAN 
PONTIFF 

CHAPTER I 

The Electors of the Roman Pontiff 

33 - The right to elect the Roman Pon
tiff belongs exclusively to the Cardinals 
of Holy Roman Church, with the excep
tion of those who have reached their 
eightieth birthday before the day of the 
Roman Pontiff's death or the day when 
the Apostolic See becomes vacant. The 
maximum number of Cardinal electors 
must not exceed one hundred and twenty. 
The right of active election by any other 
ecclesiastical dignitary or the interven
tion of any lay power of whatsoever grade 
or order is absolutely excluded. 

34 - If the Apostolic See should be
come vacant during the celebration of an 
Ecumenical Council or of a Synod of Bish
ops being held in Rome or in any other 
place in the world, the election of the new 
Pope is to be carried out solely and exclu
sively by the Cardinal electors indicated 
in No. 33, and not by the Council or the 
Synod of Bishops. For this reason I de
clare null and void acts which would in 
any way temerariously presume to modify 
the regulations concerning the election or 
the college of electors. Moreover, in con
firmation of the provisions of canons 340 
and 34 7 § 2 of the Code of Canon Law and 
of canon 53 of the Code of Canons of the 
Eastern Churches in this regard, a Coun
cil or Synod of Bishops, at whatever point 
they have reached, must be considered 
immediately suspended ipso iure, once 
notification is received of the vacancy of 
the Apostolic See. Therefore without any 
delay all meetings, congregations or ses-

148 

33 - Ius eligendi Romanum 
Pontificem ad Sanctre Romanre 
Ecclesire Cardinales exclusive 
pertinet, iis exceptis qui ante 
diem mortis Summi Pontificis 
vel ante diem quo Sedes Apos
tolica vacavit octogesimum 
retatis annum iam confecerunt. 
Maximus autem Cardinalium 
electorum numerus centum vi
ginti ne excedat. Prorsus ergo 
excluditur quodlibet electionis 
activre ius cuiuspiam alterius 
ecclesiasticre dignitatis aut lai
cre potestatis cuiusvis gradus et 
ordinis interventus. 

34 - Si quando contingit ut 
Sedes Apostolica vacet dum ali
quod Concilium CEcumenicum 
aut Episcoporum Synodus sive 
Romre sive in alio quovis orbis 
terrarum loco celebrantur, elec
tio novi Pontificis a Cardinali
bus electoribus, qui supra sunt 
dicti, solum et exclusive fieri de
bet, minime vero ab ipsis Conci
lio aut Synodo Episcoporum. 
Quapropter acta, qure quomodo
cumque rationem electionis fa
ciendre vel collegium electorum 
temerario consilio immutare 
audeant, invalida et irrita decla
ramus. Quin immo perstantibus 
confirmatis hac in re cann. 340 
et 347, § 2 C.I.c. atque can. 53 
C.C.E.O., ipsum Concilium aut 
Synodus Episcoporum, in quo
vis statu exsistunt, statim ipso 
iure suspensa ab accepto certo 
nuntio Sanctre Sedis vacantis in
te 1 1  e gi debent. Itaque, nulla 
prorsus interiecta mora, cessare 
statim debent a quibuslibet con
ventibus, congregationibus, ses-
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sionibus et a quibusvis decretis 
seu canonibus vel conficiendis 
vel apparandis vel etiam pro
mulgandis etsi confirmatis, sub 
prena nullitatis eorum; neque ul
terius Concilio vel Synodo pro
gredi licet quamlibet ob causam, 
etsi gravissimam et speciali 
mentione dignam, donec novus 
Pontifex canonice electus illa 
iterum assumi et continuari ius
serit. 

35 - Cardinalis elector nulla 
ratione vel causa a Summi Pon
tificis electione activa et passi
va excludi potest, vigentibus ta
men iis omnibus qure sub n. 40 
huius Constitutionis statuuntur. 

36 - Sanctre Romanre Ec
clesire Cardinalis, dummodo 
creatus renuntiatusque in Con
sistorio sit, hac ipsa de causa 
ius eligendi Pontificis possidet 
secundum huius Constitutionis 
prrescriptum in n. 33, etiamsi 
nondum ipsi pileus est imposi
tus neque anulus creditus neque 
ius iurandum is pronuntiavit. 
Non tamen hoc iure fruuntur 
Cardinales canonice depositi 
aut qui, consentiente Romano 
Pontifice, dignitati cardinalitire 
renuntiaverunt. Prreterea non li
cet Cardinalium Collegio, Sede 
vacante, eos restituere. 

37 - Prrecipimus prreterea 
ut, ex quo Apostolica Sedes le
gitime vacat, Cardinales electo
res prresentes exspectent ab
sentes quindecim solidos dies, 
facta tamen Cardinalium Colle
gio potestate electionis initium 
adhue proferendi per aliquot 
dies, si graves obstant causre; 
tamen viginti diebus ad sum
mum elapsis ab initio Sedis va
cantis, cuncti Cardinales electo
re s prresentes ad electionis 
negotium procedant. 

38 - Om nes Cardinales 
electores, a Decano aut ab alio 
Cardinale illius nomine agente, 
ad novi Pontificis electionem 

sions must be interrupted, and the prepa
ration of any decrees or canons, together 
with the promulgation of those already 
c onfirmed, must be suspended, under 
pain of nullity of the same. Neither the 
Council nor the Synod can continue for 
any reason , even though it be most seri
ous or worthy of special mention, until the 
new Pope ,  canonically elected, orders 
their resumption or continuation. 

35 - No Cardinal elector can be ex
cluded from active or passive voice in the 
election of the Supreme Pontiff, for any 
reason or pretext, with due regard for the 
provisions of No. 40 of this Constitution. 

36  - A Cardina l of H ol y Ro ma n 
Church who has been created and pub
lished before the College of Cardinals 
thereby has the right to elect the Pope, in 
accordance with the norm of No. 33 of 
the present Constitution , even if he has 
not yet received the red hat or the ring, or 
sworn the oath. On the other hand, Cardi
nals who have been canonically deposed 
or who with the consent of the Roman 
Pontiff have renounced the cardinalate 
do not have this right. Moreover, during 
the period of vacancy the College of Car
dinals cannot readm it or rehabilitate 
them. 

37 - I furthermore decree that, from 
the moment when the Apostolic See is 
lawfully vacant, the Cardinal electors 
who are present must wait fifteen full 
days for those who are absent; the Col
lege of Cardinals is also granted the fac
ulty to defer, for serious reasons , the 
beginning of the election for a few days 
more. But when a maximum of twenty 
days have elapsed from the beginning of 
the vacancy of the See, all the Cardinal 
electors present are obliged to proceed to 
the election. 

38 - All the Cardinal electors , con
voked for the election of the new Pope by 
the Cardinal Dean, or by another Cardinal 
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in his name, are required, in virtue of holy 
obedience, to obey the announcement of 
convocation and to proceed to the place 
designated for this purpose, unless they 
are hindered by sickness or by some 
other grave impediment, which however 
must be recognized as such by the Col
lege of Cardinals. 

39 - However, should any Cardinal 
electors arrive re integra, that is, before 
the new Pastor of the Church has been 
elected, they shall be allowed to take part 
in the election at the stage which it has 
reached. 

40 - If a Cardinal with the right to 
vote should refuse to enter Vatican City in 
order to take part in the election, or sub
sequently, once the election has begun, 
should refuse to remain in order to dis
charge his office, without manifest rea
son of illness attested to under oath by 
doctors and confirmed by the majority of 
the electors, the other Cardinals shall 
proceed freely with the election, without 
waiting for him or readmitting him. If on 
the other hand a Cardinal elector is con
strained to leave Vatican City because of 
illness, the election can proceed without 
asking for his vote; if however he desires 
to return to the place of the election, once 
his health is restored or even before, he 
must be readmitted. 

Furthermore, if a Cardinal elector leaves 
Vatican City for some grave reason, ac
knowledged as such by the majority of the 
electors, he can return, in order once again 
to take part in the election. 
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advocati, obligatione tenentur, 
ex virtute sanctre obcedientire, 
convocationis nuntio obtempe
randi et ad locum sibi designa
tum pro electione se conferen
di, nisi infirmitate vel alio gravi 
impedimenta, a Cardinalium 
Collegio agnoscendo, detinen
tur. 

39 - Attamen Cardinales 
electores, si re integra superve
nerint, id est antequam de Ee
desire Pastore eligendo sit pro
visum, in electionis negotium 
eodem statu, quo ipsum invene
rint, admittantur. 

40 - Si quis vero Cardinalis, 
ius suffragii habens, in Civita
tem Vaticanam ingredi noluerit 
ut electionis negotia participet 
aut deinde postquam ea initium 
habuerunt, recusaverit perma
nere ut munere suo fungatur 
sine manifesta infirmitatis cau
sa, iure iurando medicorum 
necnon a maiore parte electo
rum approbata, ipso minime 
exspectato neque in eiusdem 
electionis negotium iterum 
admisso, per ceteras ad eligen
d u m  Summum Pont i f icem 
libere procedatur. Quodsi, infir
mitate superveniente, aliquis 
Cardinalis elector e Conclavi 
exire cogetur, poterit, eius suf
fragio non requisito, ad elec
tionem procedi; sed si is ad 
Conclave, post sanitatem sibi 
restitutam aut etiam ante, redi
re voluerit, rursus admittatur. 

Prreterea si quis Cardinalis 
quamlibet aliam ob gravem eau
sam, a maiore parte electorum 
comprobatam, e Civitate Vatica
na egressus fuerit, poterit rever
ti, ut electionem participet. 
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CHAPTER II 

The Place of the Election and those Admitted 
to it by Reason of their Office 

41 - Conclave ad Summum 
Pontificem eligendum fiet in Ci
vitate Vaticana, in partibus et 
redibus descriptis, extraneis in
terdictis, ita ut accommodata 
collocatio atque permansio 
prrebeantur Cardinalibus elec
toribus iisque quotquot legitimo 
iure advocantur ut operam dent 
ipsi electioni recte atque ordine 
explicandre. 

42 - Tempore ineundis ne
gotiis electionis Summi Pontifi
cis statuto oportet acceperint et 
adiverint omnes Cardinales 
electores opportunam colloca
tionem in vulgo dictis redibus 
Domus Sanctce Marthce recens 
exstructis in Civitate Vaticana. 

Si infirmre valetudinis ratio
nes, ante a statuta Cardinalium 
Congregatione comprobatre, 
suadeant ut aliquis Cardinalis 
elector adducat etiam electionis 
tempore regrorum ministrum, 
caveatur ut ipsi quoque apta de
tur habitatio. 

43 - Ex quo initium negotio
rum electionis statutum est ad 
peractre usque Summi Pontificis 
electionis publicum nuntium 
vel, utcumque, hoc iusserit no
vus Pontifex, re des Domus 
Sanctce Marthce, pariterque Sa
cellum Sixtinum atque loci desi
gnati liturgicis celebrationibus 
obserari debebunt, sub auctori
tate Cardinalis Camerarii exter
naque cooperatione Substituti 
Secretarire Status, omnibus li
centia carentibus, prout statui
tur in sequentibus numeris. 

Integra regio Civitatis Vati
canre, atque etiam ordinaria in
dustria Ministeriorum quorum 
sedes stat intra eius fines, ita 
moderandre erunt, hoc tempo
re, ut circumspectio in tuto col-

41 - The Conclave for the election of 
the Supreme Pontiff shall take place 
within the territory of Vatican City, in de
termined areas and buildings, closed to 
unauthorized persons in such a way as to 
ensure suitable accommodation for the 
Cardinal electors and all those legiti
mately called to cooperate in the orderly 
functioning of the election. 

42 - By the time fixed for the begin
ning of the election of the Supreme Pon
tiff, all the Cardinal electors must have 
been assigned and must have taken up 
suitable lodging in the Domus Sanctm 
Marthm, recently built in Vatican City. 

If reasons of health, previously con
firmed by the appropriate Congregation 
of Cardinals, require that a Cardinal elec
tor should have a nurse in attendance, 
even during the period of the election, ar
rangements must be made to provide suit
able accommodation for the latter. 

43 - From the beginning of the elec
toral process until the public announce
ment that the election of the Supreme 
Pontiff has taken place, or in any case 
until  the new Pope so disposes,  the 
rooms of the Domus Sanctm Marthm, and 
in particular the Sistine Chapel and the 
areas reserved for liturgical celebrations 
are to be closed to unauthorized persons, 
by the authority of the Cardinal Camer
lengo and with the outside assistance of 
the Substitute of the Secretariat of State, 
in accordance with the provisions set 
forth in the following Numbers. 

During this period, the entire territory 
of Vatican City and the ordinary activity 
of the offices located therein shall be reg
ulated in a way which permits the elec
tion of the Supreme Pontiff to be carried 
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out with due privacy and freedom. In par
ticular, provision shall be made to ensure 
that no one approaches the Cardinal elec
tors whi le they are being transported 
from the Domus Sanctm Marthm to the 
Apostolic Vatican Palace. 

44 - The Cardinal electors, from the 
beginning of the election until its conclu
sion and the public announcement of its 
outcome, are not to communicate -
whether by writing, by telephone or by any 
other means of communication - with 
persons outside the area where the elec
tion is taking place, except in cases of 
proven and urgent necessity, duly ac
knowledged by the Particular Congrega
tion mentioned in  No. 7. It is also the 
competence of the Particular Congrega
tion to recognize the necessity and ur
gency of any communication with their 
respective offices on the part of the Cardi
nal Major Penitentiary, the Cardinal Vicar 
General for the Diocese of Rome and the 
Cardinal Archpriest of the Vatican Basil
ica. 

45 - Anyone not indicated in No. 46 
below and who, while legitimately present 
in Vatican City in accordance with No. 43 
of this Constitution, should happen to 
meet one of the Cardinal electors during 
the time of the election, is absolutely for
bidden to engage in conversation of any 
sort, by whatever means and for whatever 
reason, with that Cardinal. 

46 - In order to meet the personal and 
official needs connected with the election 
process, the following individuals must 
be available and therefore properly 
lodged in suitable areas within the con
fines mentioned in No. 43 of this Consti
tution : the Secretary of the College of 
Cardinals, who acts as Secretary of the 
electoral assembly; the Master of Papal 
Liturgical Celebrations with two Masters 
of Ceremonies and two Religious at-
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locetur nee non expedita expli
c at i o act ionum a d  Sum m i  
Pontificis electionem pertinen
tium. Provideatur peculiariter 
ut Cardinales electores a nullo 
conveniantur, dum ab redibus 
Domus Sanctce Marthce ad Pa
latium Apostolicum Vaticanum 
transvehuntur. 

44 - Cardinales electores, 
ab initis electionis negotiis ad 
peractam publiceque nuntiatam 
electionem, se abstineant ab 
epistularum commercio, tele
phonii usu vel ab aliis instru
mentis communicationis, cum 
iis qui extranei sunt explicationi 
eiusdem electionis, nisi hoc re
quirit confirmata atque urgens 
necessitas quam Cc:etus particu
laris, de quo diximus n. 7, rite 
agnoverit. Eidem Cc:etui tribui
tur potestas probandi necessita
tem et properantiam quas ha
bent communicandi cum suo 
officio Cardinalis Prenitentia
rius Maior, Cardinalis Vicarius 
pro dic:ecesi Romana, vel Cardi
nalis Archipresbyter Basiliere 
Vaticanre. 

45 - Ii omnes, qui subse
quenti numero indicantur qui
que, quamvis in Civitate Vatica
na iure sint, quemadmodum 
huius Constitutionis n. 43 san
cit, forte electorem quempiam 
Cardinalem electionis tempore 
offenderint, qualibet forma, 
quovis instrumento atque qua
vis ratione, cum iisdem Cardi
nalibus sermocinari vetantur. 

46 - Ut personarum neces
si tatibus et officii, qure cum 
electionis cursu nectuntur, oc
curratur, prresto esse debent 
ideoque convenientibus locis 
recepti intra fines quorum in 
huius Constitutionis n. 43 fit 
mentio, Secretarius Cardina
lium Collegii, qui conventus 
electivi Secretarii fungitur mu
nere, Magister Celebrationum 
Liturg icarum Pontificiarum 
cum duobus Creremoniariis et 
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duobus Religiosis qui Sacra
rium Pontificium curant, atque 
ecclesiastieus vir a Cardinale 
Decano electus vel a Cardinale 
vicem gerente, ut in munere ex
plendo eum iuvet. 

Nonnulli deinceps Religiosi 
in promptu sint variarum lin
guarum ad confessiones exci
piendas necnon duo medici ad 
res inopinatas expediendas. 

Tempestive caveatur ut per
sonarum paratarum congruus 
numerus adsit ad mensas ins
truendas et munditias facien
das. 

Omnes persona\ qure hie re
censentur, a Cardinale Camera
rio tribusque Assistentibus in 
antecessu comprobentur opor
tet. 

4 7 - Omnes personre qure 
n. 46 significantur huius Consti
tutionis, qure quavis ratione ac 
quovis tempore a quocumque 
resciscunt ea qure ad recte obli
quove proprios electionis actus 
attinent, potissimum qure pe
racta ipsius electionis scrutinia 
contingunt, arto secreto tenen
tur cum qualibet persona ad 
Collegium Cardinalium electo
rum non pertinente; hac de cau
sa, antequam incipiat electio, 
ius iurandum nuncupare de
bent, secundum modum et for
mulam, ut subsequens numerus 
indicabit. 

48 - Illi omnes, de quibus 
dicitur n. 46 huius Constitutio
nis, rite certiores facti circa si
gnificationem amplitudinemque 
iuris iurandi faciendi ante nego
tiorum electionis initium coram 
Cardinale Camerario vel alio 
Sanctre Romanre Ecclesire Car
dinale ab eo delegato et coram 
duobus Creremoniariis, tempo
re opportuno pronuntiabunt et 
subscribent ius iurandum se
cundum hanc formulam: 

Ego N.N. promitto et iuro me 
inviolate servaturum esse se
cretum absolutum cum omni
bus quotquot part icipes non 

tached to the Papal Sacristy; and an ec
clesiastic chosen by the Cardinal Dean or 
by the Cardinal taking his place , in order 
to assist him in his duties. 

There must also be available a number 
of priests from the regular clergy for 
hearing confessions in the different lan
guages, and two medical doctors for pos
sible emergencies. 

Appropriate provisions must also be 
made beforehand for a suitable number 
of persons to be available for preparing 
and serving meals and for housekeeping. 

All the persons indicated here must re
ceive prior approval from the Cardinal 
Camerlengo and the three Cardinal Assis
tants. 

47 - All the persons listed in No. 46 of 
this Constitution who in any way or at 
any time should come to learn anything 
from any source, directly or indirectly, re
garding the election process, and in par
ticular regarding the voting which took 
place in the election itself, are obliged to 
maintain strict secrecy with all persons 
extraneous to the College of Cardinal 
electors: accordingly, before the election 
begins, they shall take an oath in the form 
and using the formula indicated in No. 48. 

48 - At a suitable time before the be
ginning of the election, the persons indi
cated in N o .  46 of this C onstitution , 
having been duly warned about the mean
ing and extent of the oath which they are 
to take, shall , in the presence of the Car
dinal Camerlengo or another Cardinal 
delegated by him, and of two Masters of 
Ceremonies , swear and sign the oath ac
cording to the following formula: 

I, N .N. ,  promise and swear that, unless 
I should receive a special faculty given 
expressly by the newly- elected Pontiff or 
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by his successors, I will observe absolute 
and perpetual secrecy with all who are 
not part of the College of Cardinal elec
tors concerning all matters directly or in
directly re lated to the ballots cast and 
their scrutiny for the election of the Su
preme Pontiff. 

I likewise promise and swear to refrain 
from using any audio or video equipment 
capable of recording anything which 
takes place during the period of the elec
tion within Vatican City, and in particular 
anything which in any way, directly or in
directly, is related to the process of the 
election itself. I declare that I take this 
oath fully aware that an infraction thereof 
will make me subject to the spiritual and 
canonical penalties which the future Su
preme Pontiff will see fit to adopt, in ac
cordance with anon 1399 of the Code of 
Canon Law. 

So help me God and these Holy Gos
pels which I touch with my hand. 

CHAPTER III 

sunt Collegii Cardinalium elec
torum, hoc quidem in perpe
tuum, nisi mihi datur expresse 
peculiaris facultas a novo Ponti
fice electo eiusve Successori
bus, in omnibus qme directe vel 
indirecte respiciunt suffragia et 
scrutinia ad novum Pontificem 
eligendum. 

Itemque promitto et iuro me 
nullo modo in Conclavi usurum 
esse instrumentis quibuslibet ad 
vocem transmittendam vel reci
piendam aut ad imagines expri
mendas quovis modo aptis de iis 
qure tempore electionis fiunt in
tra fines Civitatis Vaticanre, at
que prrecipue de iis qure quoli
bet modo directe vel indirecte 
attinent ad negotia coniuncta 
cum ipsa electione. Declaro me 
editurum esse ius iurandum ut
pote qui plane noverim quamli
bet eius violationem adductu
ram esse me in spiritales illas 
canonicasque sanctiones quas 
futurus Summus Pontifex ( cf. 
can. 1399 C.I.C. ) opportunum 
duxerit ferre. 

Sic me Deus adiuvet et hrec 
sancta Dei  Evangel ia ,  qure 
manu mea tango. 

The Beginning of the Election 

49 - When the funeral rites for the de
ceased Pope have been celebrated ac
cording to the prescribed ritual, and 
everything necessary for the regular func
tioning of the election has been prepared, 
on the appointed day - and thus on the 
fifteenth day after the death of the Pope 
or, in conformity with the provisions of 
No. 37 of the present Constitution, not 
later than the twentieth - the Cardinal 
electors shall meet in the Basilica of Saint 
Peter's in the Vatican, or elsewhere, 
should circumstances warrant it, in order 
to take part in a solemn Eucharistic cele-
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49 - Exsequiis defuncti 
Pontificis rite persolutis et ap
paratis iis qure requiruntur ad 
legitimam electionem exse
quendam, die constituto - de
cimo quinto id est a Pontificis 
morte aut non ultra vicesimum 
diem, prout n. 37 huius Consti
tutionis decernitur - Cardina
les electores convenient in Basi
licam Vaticanam Sancti Petri, 
vel alium in locum pro temporis 
et loci opportunitate, ad partici
pandam sollemnem Eucharisti
cam celebrationem cum Missa 
votiva pro eligendo Papa. Hoc 
congruenti tempore matutino 
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persolvendum est, ita ut horis 
postmeridianis impleri possit 
quod pn.escribitur sequentibus 
numeris huius Constitutionis. 

50 - A  SaceUo Paulino Pala
ti i Apostolici, ubi congruo po
meridiano tempore Cardinales 
electores adstiterint, chorali 
vestimento induti sollemni 
processione, cantu invocantes 
Veni Creator Spiritus Sancti as
sistentiam, se conferent in Cap
pellam Sixtinam Palatii Aposto
lici, locum et sedem electionis 
peragendre. 

51 - Elementa essentialia 
Conclavis servantes, mutantes 
tamen quasdam minoris mo
menti rationes, qure rerum mu
tations nullius ponderis sunt ad 
illam rem cui antea proderant, 
per hanc Constitutionem statui
mus et iubemus ut omnes elec
tionis Summi Pontificis actus, 
secundum prrescripta sequen
tium numerorum, persolvantur 
tantummodo in Palatii Apostoli
ci Vaticani Cappella Sixtina, 
qure ideo locus manet omnino 
reservatus usque ad expletam 
electionem, ut absolutum serve
tur secretum de omnibus qure 
ibi explebuntur aut dicentur 
quacumque sub ratione directe 
aut indirecte circa electionem 
Summi Pontificis. 

Quapropter Collegium Car
dinalium, agens de auctoritate 
et officio Camerarii, quern adiu
vabit Congregatio particularis 
de qua in n. 7 huius Constitutio
nis, curabit ut, intra prrefatum 
Sacellum et in locis contiguis, 
omnia prius disponantur adiu
vante quoque foris Substituto 
Secretarire Status, ita ut regula
ris electio eiusdemque secreta 
indoles in tuto ponantur. 

20. Missale Romanum, no. 4, p. 795. 

bration with the Votive Mass Pro Eli
gendo Papa. 20 This celebration should 
preferably take place at a suitable hour in 
the morning, so that in the afternoon the 
prescriptions of the following Numbers of 
this Constitution can be carried out. 

50 - From the Pauline Chapel of the 
Apostolic Palace, where they will assem
ble at a suitable hour in the afternoon, the 
Cardinal electors, in choir dress, and in
voking the assistance of the Holy Spirit 
with the chant of the Veni Creator, will 
solemnly process to the Sistine Chapel of 
the Apostolic Palace, where the election 
will be held. 

51 - Retaining the essential elements 
of the Conclave, but modifying some less 
important elements which, because of 
changed circumstances, no longer serve 
their original purpose, I establish and de
cree by the present Constitution that the 
election of the Supreme Pontiff, in con
formity with the prescriptions contained 
in the following Numbers, is to take place 
exclusively in the Sistine Chapel of the 
Apostolic Palace in the Vatican. The Sis
tine Chapel is therefore to remain an 
absolutely enclosed area until the conclu
sion of the election, so that total secrecy 
may be ensured with regard to everything 
said or done there in any way pertaining, 
directly or indirectly, to the election of 
the Supreme Pontiff. 

It will therefore be the responsibility of 
the College of Cardinals, operating under 
the authority and responsibility of the Ca
merlengo, assisted by the Particular Con
gregation mentioned in No. 7 of the 
present Constitution, and with the out
side assistance of the Substitute of the 
Secretariat of State, to make all prior ar
rangements for the interior of the Sistine 
Chapel and adjacent areas to be prepared, 
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so that the orderly election and its pri-
vacy will be ensured. 

In a special way, careful and stringent Peculiarem in modum accu-

checks must be made, with the help of ratre et rigidre recognitiones pe-

trustworthy individuals of proven techni- ragantur, opem quoque adhi-
bentibus personis rectre fidei et 

cal ability, in order to ensure that no au- probatre peritire technicre, ne in 
diovisual equipment has been secretly prredictis locis subdole instru-
installed in these areas for recording and menta audiovisifica collocen-

transmission to the outside. tur ad negotia exscribenda et 
foras transmittenda. 

52 - When the Cardinal electors have 52 - Cum Cardinales electo-

arrived in the Sistine Chapel, in accor- res ad Sacellum Sixtinum adve-

dance with the provisions of No. 50, and 
nerint, secundum prrescriptum 
n. 50, adhuc coram omnibus qui 

still in the presence of those who took partes habuerunt sollemnis pro-
part in the solemn procession, they shall cessionis, ius iurandum dabunt 
take the oath, reading aloud the formula secundum formulam qure se-

indicated in No. 53. quenti numero describitur. 

The Cardinal Dean, or the Cardinal Cardinalis Decanus aut Car-

who has precedence by order and senior- dinalis primus ordine et retate, 

ity in accordance with the provisions of servato quidem prrescripto n. 9 
huius Constitutionis statuto, 

No.  9 of the present Constitution, will elata voce formulam leget; post 
read the formula aloud; then each of the conclusionem vero quisque Car-
Cardinal electors, touching the Holy Gos- dinalium electorum, Sanctum 

pels, will read and recite the formula, as Evangelium tangendo, leget et 

indicated in the following Number. 
enuntiabit formulam, prout in 
sequenti numero prrescribitur. 

When the last of the Cardinal electors lure iurando dato ab ultimo 

has taken the oath, the Master of Papal Li- Cardinale electore, Magister 

turgical Celebrations will give the order 
Pontificiarum Celebrationum 
Liturgicarum nuntiabit illud ex-

Extra omnes, and all those not taking tra omnes atque ad Conclave 
part in the Conclave must leave the Sis- non pertinentes Sacellum Sixti-
tine Chapel. num relinquere debebunt. 

The only ones to remain in the Chapel In ea manebunt tantum idem 

are the Master of Papal Liturgical Cele- Magister Pontificiarum Celebra-

brations and the ecclesiastic previously 
tionum Liturgicarum et eccle-
siasticus vir, antea electus ad 

chosen to preach to the Cardinal electors secundam meditationem haben-
the second me ditation, mentioned in dam coram Cardinalibus electo-

No. 13 d), concerning the grave duty in- ribus, de qua in n. 13.d, circa 

cumbent on them and thus on the need to 
gravissimum onus illis impen-
dens et ideo circa necessitatem 

act with right intention for the good of ut recta intentione procedatur 
the Universal Church, solum Deum prae ad bonum Ecclesire universre 
oculis habentes. solum Deum prm oculis haben-

do. 
53 - In conformity with the provisions 53 - Ratione habita eorum 

of No. 52, the Cardinal Dean or the Cardi- qure prrescribuntur in superiore 

nal who has precedence by order and se-
numero, Cardinalis Decanus aut 
Cardinalis ordine et retate pri-

niority, will read aloud the following mus, sequentem iuris iurandi 
formula of the oath: formulam recitabit: 
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Nos omnes et singuli in hac 
electione Summi Pontificis ver
santes Cardinales electores pro
mittimus, vovemus et iuramus in
violate et ad unguem Nos esse 
fideliter et diligenter observatu
ros omnia qure continentur in 
Constitutione Apostolica Summi 
Pontificis Ioannis Pauli II, qure a 
verbis "Universi dominici gregis" 
incipit, data die XXII mensis Fe
b ruarii anno MCMXCVI. Item 
promittimus vovemus et iura
mus, quicumque nostrum, Deo 
sic disponente, Romanus Ponti
fex erit electus, eum munus Pe
trin um Pastoris Ecclesire uni
versre fideliter exsecuturum 
esse atque spiritualia et tempo
ralia iura libertatemque Sanctre 
Sedis integre ac strenue assere
re atque tueri numquam esse 
destiturum. Prrecipue autem 
promittimus et iuramus Nos re
ligiosissime et quoad cunctos, 
sive clericos sive laicos, secre
tum esse servaturos de iis omni
bus, qure ad electionem Romani 
Pontificis quomodolibet perti
nent, et de iis, qure in loco elec
tionis aguntur, scrutinium direc
te vel indirecte respicientibus; 
neque idem secretum quoquo 
modo violaturos sive perduran
te novi Pontificis electione, sive 
etiam post, nisi expressa facul
tas ab eodem Pontifice tributa 
sit; itemque nulli consensioni, 
dissensioni, aliique cuilibet in
tercessioni, quibus auctoritates 
sreculares cuiuslibet ordinis et 
gradus, vel quivis hominum c�
tus vel personre singulre volue
rint sese Pontificis electioni im
miscere, auxilium vel favorem 
prrestaturos. 

Deinde singuli Cardinales 
electores, prrecedentire ordine 
servato, ius iurandum interpo
nent sequenti formula: 

Et ego n. Cardinalis n. spon
deo, voveo ac iuro, et imponendo 
manum super Evangelium, 
adiungant: Sic me Deus adiuvet 

We, the Cardinal electors present in 
this elec tion of the Supreme Pontiff 
promise, pledge and swear, as individuals 
and as a group, to observe faithfully and 
scrupulously the prescriptions contained 
in the Apostolic Constitution of the Su
preme Pontiff John Paul II, Universi Do
minici Gregis, published on 22 February 
1996. We likewise promise, pledge and 
swear that whichever of us by divine dis
position is elected Roman Pontiff will 
commit himself faithfully to carrying out 
the munus Petrinum of Pastor of the 
Universal Church and will not fail to af
firm and defend strenuously the spiritual 
and temporal rights and the liberty of the 
Holy See. In a particular way, we promise 
and swear to observe with the greatest fi
delity and with all persons, clerical or lay, 
secrecy regarding everything that in any 
way relates to the election of the Roman 
Pontiff and regarding what occurs in the 
place of the election, directly or indirectly 
related to the results of the voting; we 
promise and swear not to break this se
cret in any way, either during or after the 
election of the new Pontiff, unless ex
plicit authorization is granted by the same 
Pontiff; and never to lend support or 
favour to any interference, opposition or 
any other form of intervention, whereby 
secular authorities of whatever order and 
degree or any group of people or individu
als might wish to intervene in the election 
of the Roman Pontiff. 

Each of the Cardinal electors, accord
ing to the order of precedence, will then 
take the oath according to the following 
formula: 

And I, n. Cardinal N., do so promise, 
pledge and swear. Placing his hand on the 
Gospels, he will add: So help me God and 
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these Holy Gospels which I touch with 
my hand. 

54 - When the ecclesiastic who gives 
the meditation has concluded, he leaves the 
Sistine Chapel together with the Master of 
Papal Liturgical Celebrations. The Cardinal 
electors, after reciting the prayers found in 
the relative Ordo, listen to the Cardinal 
Dean (or the one taking his place) , who be
gins by  asking the College of electors 
whether the election can begin, or whether 
there still remain doubts which need to be 
clarified concerning the norms and proce
dures laid down in this Constitution. It is 
not however permitted, even if the electors 
are unanimously agreed, to modify or re
place any of the norms and procedures 
which are a substantial part of the election 
process, under penalty of the nullity of the 
same deliberation. 

If, in the judgment of the majority of 
the electors, there is nothing to prevent 
the election process from beginning, it 
shall start immediately, in accordance 
with the procedures indicated in this Con
stitution. 

CHAPTER IV 

et hcec Sancta Dei Evangelia, 
quce manu mea tango. 

54 - Peracta autem medita
tione, qui earn protulit de Sacel
lo Sixtino cum Pontificiarum 
Celebrationum Liturgicarum 
Magistro egreditur. Cardinales 
autem electores, recitatis preci
bus secundum Ordinem pecu
liarem, Cardinalem Decanum 
audiant (aut illum qui eius vice 
fungitur) qui Collegio electo
rum subiciet in primis qmestio
nem utrum iam nunc procedere 
liceat ad incohandos actus elec
tionis an adhuc necesse sit du
bitationes dissolvere de normis 
et rationibus in hac Constitutio
ne statutis, quin tamen liceat, 
non obstante electorum unani
mitate, et hoc quidem sub pcena 
nullitatis ipsius deliberationis, 
ut qmedam ex iis, qure respi
ciunt naturam actus ipsius elec
tionis, mutari aut substitui pos
sint. 

Quodsi, de sententia maioris 
partis electorum, nihil obstat 
quominus incohentur actus 
electionis, statim ad ipsos pro
cedendum est, servatis tamen 
normis in hac eadem Constitu
tione prolatis. 

Observance of the Secrecy on all Matters 
concerning the Election 

55 - The Cardinal Camerlengo and the 
three Cardinal Assistants pro tempore are 
obliged to be especially vigilant in ensur
ing that there is absolutely no violation of 
secrecy with regard to the events occur
ring in the Sistine Chapel, where the vot
ing takes place, and in the adjacent areas, 
before , as well as during and after the vot
ing. 

In particular, relying upon the exper
tise of two trustworthy technicians, they 
shall make every effort to preserve that 
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55 - Cardinalis Camerarius 
atque tres Cardinales pro tern
pore Assistentes obligations te
nentur ut vigilent diligenter, ne 
de omnibus in Sacello Sixtino 
peractis silentium ullo pacto 
violetur, ubi suffragia feruntur, 
nee non proximorum locorum, 
ante, inter et post electionis ac
tus. 

Peculiariter duorum techni
corum fidei dignorum auxilio 
tale secretum tuebuntur, dum 
cavebunt ne ullum instrumen-
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tum exceptorium vel emissionis 
televisificre a quolibet in ante 
dicta loca, potissimum in Sacel
lum Sixtinum ubi electionis ac
tus explicantur, inferatur. 

Si quid tale contra hanc nor
mam admissum fuerit, sciant 
auctores se gravibus prenis fore 
puniendos futuri Pontificis arbi
trio. 

56 - Cum electionis actus 
peraguntur, Cardinales electo
res ab epistolarum commercio 
atque a colloquiis etiam per te
lephonium vel radiophonium se 
abstineant cum personis qure le
gitime officiis sibi servatis non 
destinantur. 

Gravissimre dumtaxat et im
pellentes rationes, quas Cardi
nalium peculiaris Congregatio 
iudicabit, sicut in n. 7 decerni
tur, hrec colloquia sinere pos
sunt. 

Quapropter videant Cardina
les electores, antequam electio
nis actus incipiant, ut omnia 
suppeditent qure ipsius officii 
vel personarum necessitates re
quirunt, qure quidem differri sic 
non possunt, ut necesse non sit 
hrec colloquia permittere. 

57 - Similiter se abstineant 
Cardinales a quibuslibet nuntiis 
accipiendis et mittendis extra 
Civitatem Vaticanam, dum, ut 
patet, prohibetur ne iidem nun
tii per ullam personam ibidem 
legitime admissam transvehan
tur. Cardinales electores prre
sertim tempore ex quo electio
nis actus peraguntur, acta diur
na vel ephemerides cuiuslibet 
naturre recipere reque radio
phonicas emissiones auscultare 
vel emissiones televisificas 
spectare vetantur. 

58 - Qui electioni quoquo 
modo, ad normam n. 46 huius 
Constitutionis, deserviunt, qui
que directe vel indirecte se
cretum violare quomodolibet 

secrecy by ensuring that no audiovisual 
equipment for recording or transmitting 
has been installed by anyone in the areas 
mentioned, and particularly in the Sistine 
Chapel itself, where the acts of the elec
tion are carried out. 

Should any infraction whatsoever of 
this norm occur and be discovered, those 
responsible should know that they will be 
subject to grave penalties according to 
the judgment of the future Pope. 

56 - For the whole duration of the 
election, the Cardinal electors are required 
to refrain from written correspondence 
and from all conversations, including 
those by telephone or radio, with persons 
who have not been duly admitted to the 
buildings set aside for their use. 

Such conversations shall be permitted 
only for the most grave and urgent rea
sons, confirmed by the Particular Congre
gation of Cardinals mentioned in No. 7. 

It shall therefore be the duty of the Car
dinal electors to make necessary arrange
ments, before the beginning of the election, 
for the handling of all non-deferrable offi
cial or personal business, so that there will 
be no need for conversations of this sort to 
take place. 

57 - The Cardinal electors are like
wise to refrain from receiving or sending 
messages of any kind outside Vatican City; 
naturally it is prohibited for any person le
gitimately present in Vatican City to de
liver such messages. It is specifically 
prohibited to the Cardinal electors, for the 
entire duration of the election, to receive 
newspapers or periodicals of any sort, to 
listen to the radio or to watch television. 

58 - Those who, in accordance with 
the prescriptions of No. 46 of the present 
Constitution, carry out any functions 
associated with the election, and who 
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directly or indirectly could in any way vio
late secrecy - whether by words or writ
ing, by signs or in any other way - are 
absolutely obliged to avoid this, lest they 
incur the penalty of excommunication 
latce sententice reserved to the Apostolic 
See. 

59 - In particular, the Cardinal electors 
are forbidden to reveal to any other per
son, directly or indirectly, information 
about the voting and about matters dis
cussed or decided concerning the election 
of the Pope in the meetings of Cardinals, 
both before and during the time of the 
election. This obligation of secrecy also 
applies to the Cardinals who are not elec
tors but who take part in the General Con
gregations in accordance with No. 7 of the 
present Constitution. 

60 - I further order the Cardinal elec
tors, graviter onerata ipsorum conscien
tia, to maintain secrecy concerning these 
matters also after the election of the new 
Pope has taken place, and I remind them 
that it is not licit to break the secret in 
any way unless a special and explicit per
mission has been granted by the Pope 
himself. 

61 - Finally, in order that the Cardinal 
electors may be protected from the indis
cretion of others and from possible 
threats to their independence of judg
ment and freedom of decision, I abso
lutely forbid the introduction into the 
place of the election, under whatsoever 
pretext, or the use, should they have been 
introduced, of technical instruments of 
any kind for the recording, reproducing 
or transmitting of sound, visual images or 
writing. 
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poterunt - sive verba, sive se
ripta, sive signa, sive alia qmevis 
- omnino vitare et cavere de
ben t, sub pcena excommuni
cationis latce sententice, Sedi 
Apostolicre reservatre. 

59 - Specialiter autem Car
dinalibus electoribus interdici
tur, ne ministris, quos forte se
cum adduxerint, aut aliis qui
busvis ea pandant, qure scruti
nium directe vel indirecte res
p ici un t, itemque ea, qure de 
Pontificis electione acta vel de
creta sunt in Cardinalium con
gressionibus sive ante electio
nem sive inter ipsam habitis. 
Obligatio hrec Cardinales non 
electores quoque respicit, qui 
generalibus Congressionibus in
tersunt, ad huius Constitutionis 
normam n. 7. 

60 - Insuper prrecipimus 
Cardinalibus electoribus, gravi
ter onerata ipsorum conscien
tia, ut secretum huiusmodi ser
vent etiam post peractam novi 
Pontificis electionem, memo
res id nullo modo violari licere, 
nisi ab eodem Pontifice peculia
ris et expressa ad hoc facultas 
concessa fuerit. 

61 - Denique, ut Cardinales 
electores cavere possint ab alio
rum imprudentia nee non ab in
sidiis, quas facultati suo ipso
rum utendi iudicio et libertati 
decernendi fortasse parari con
tingat, omnino interdicimus, ne 
in illis locis in quibus electio pe
ragitur introducantur, sub quoli
bet prretextu, nee, si ibi forte 
iam exstent, adhibeantur qureli
bet genera instrumentorum vo
cibus vel imaginibus vel scrip
tionibus mechanice imprimen
dis, reddendis, transmittendis. 
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CHAPTER V 

The Election Procedure 

62 - Modis abrogatis elec
tionis qui per acclamationem 
seu inspirationem et per com
promissum dicuntur, electionis 
forma Romani Pontificis futuro 
de tempore erit tantum per 
scrutinium. 

Decernimus igitur ut Summi 
Pontificis ad validam electio
nem dure ex tribus partes suf
fragiorum requirantur omnium 
electorum prresentium. 

Si ideo Cardinalium numerus 
prresentium in tres requales par
tes dividi non potest, ut valida 
sit electio Summi Pontificis uno 
plus requiritur suffragium. 

63 - Electio peragatur conti
nua post eas expletas res, quas 
n. 54 huius Constitutionis fieri 
iubet. 

Si id iam accidit vespere pri
mi diei, unum scrutinium erit; 
subsequentibus autem diebus, 
si electio primo die facta non 
erit, duo suffragia erunt feren
da, tum mane tum vespere, at
que suffragia dantur illa hora, 
sive in prreviis Congressionibus 
ante statuta, sive dum ipsa agi
tur electio, secundum rationes 
tamen, qure in nn. 64 et subse
quentibus significantur. 

64 - Tribus gradibus expli
catur scrutinium, quorum pri
mus, qui antescrutinium vocari 
potest, complectitur: 1) schedu
larum prreparationem et parti
tionem per Creremoniarios, qui 
earundem saltem duas vel tres 
cuique Cardinali electori da
bunt; 2) ex omnibus Cardinali
bus electoribus sortitionem 
trium Scrutatorum, trium ad in
firmorum excipienda suffragia 

62 - Since the forms of election 
known as per acclamationem seu inspi
rationem and per compromissum are 
abolished, the form of electing the Roman 
Pontiff shall henceforth be per scrutin
ium alone. 

I therefore decree that for the valid 
election of the Roman Pontiff two thirds 
of the votes are required, calculated on 
the basis of the total number of electors 
present. 

Should it be impossible to divide the 
number of Cardinals present into three 
equal parts, for the validity of the election 
of the Supreme Pontiff one additional 
vote is required. 

63 - The election is to begin immedi
ately after the provisions of No. 54 of the 
present Constitution have been duly car
ried out. 

Should the election begin on the after
noon of the first day, only one ballot is to 
be held; then, on the following days, if no 
one was elected on the first ballot, two 
ballots shall be held in the morning and 
two in the afternoon. The voting is to 
begin at a time which shall have been de
termined earlier, either in the preparatory 
Congregations or during the election 
period, but in accordance with the proce
dures laid down in Nos. 64ff of the present 
Constitution. 

64 - The voting process is carried out 
in three phases. The first phase, which 
can be called the pre-scrutiny, comprises: 
1) the preparation and distribution of the 
ballot papers by the Masters of Ceremo
nies, who give at least two or three to 
each Cardinal elector; 2) the drawing by 
lot, from among all the Cardinal electors, 
of three Scrutineers, of three persons 
charged with collecting the votes of the 
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sick, called for the sake of brevity Infir
marii, and of three Revisers; this drawing 
is carried out in public by the junior Car
dinal Deacon, who draws out nine names, 
one after another, of those who shall 
carry out these tasks; 3) if, in the drawing 
of lots for the Scrutineers ,  Infirmarii 
and Revisers, there should come out the 
names of Cardinal electors who because 
of infirmity or other reasons are unable to 
carry out these tasks, the names of others 
who are not impeded are to be drawn in 
their place. The first three drawn will act 
as Scrutineers, the second three as Infir
marii and the last three as Revisers. 

65 - For this phase of the voting pro
cess the following norms must be observed: 
1) the ballot paper must be rectangular in 
shape and must bear in the upper half, in 
print if possible, the words Eligo in Sum
mum Pontificem; on the lower half there 
must be a space left for writing the name 
of the person chosen; thus the ballot is 
made in such a way that it can be folded 
in two; 2) the completion of the ballot 
must be done in secret by each Cardinal 
elector, who will write down legibly, as 
far as possible in handwriting that cannot 
be identified as his, the name of the per
son he chooses, taking care not to write 
other names as well, since this would 
make the ballot null; he will then fold the 
ballot twice; 3) during the voting, the Car
dinal electors are to remain alone in the 
Sistine Chapel ;  therefore , immediately 
after the distribution of the ballots and 
before the electors begin to write , the 
Secretary of the College of Cardinals, the 
Master of Papal Liturgical Celebrations 
and the Masters of Ceremonies must 
leave the Chapel. After they have left, the 
junior Cardinal Deacon shall close the 
door, opening and closing it again each 
time this is necessary, as for example 
when the Infirmarii go to collect the 
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qui destinantur, qui brevitatis 
gratia lnfirmarii appellantur, et 
trium Recognitorum; sortes has 
publice iacit novissimus Cardi
nalis Diaconus, qui subinde no
vem nomina depromit illorum 
qui munia hrec sustinere debent; 
3) si in extractions Scrutatorum, 
Infirmariorum et Recognito
rum ducta nomina exierint Car
dinalium electorum qui, ob infir
mitatem vel aliam ob causam 
impedientur quominus officia 
hrec gerant, eorum loco alia no
mina non impeditorum depro
mantur. Primi tres sorte educti 
erunt Scrutatores, alteri tres In
firmari i, ceteri vero Recognito
res. 

65 - In hac scrutinii actione 
hre normre prre ceulis habean
tur: 1) forma schedulre debet 
esse rectiangula,  in media 
autem anterioris eius partis hrec 
verba, si fieri potest typis im
pressa, contineat: Eligo in Sum
mum Pontificem, in parte vero 
inferiore a media liberum sit 
spatium, ubi electi nomen ins
cribatur; schedula ergo sic dis
posita est, ut ambre partes com
plicentur; 2) schedularum ins
criptio secreto ab unoquoque 
Cardinale facienda est, qui pers
picue, scribendi ratione utatur, 
quantum fieri potest, qure non 
revelet manum exarantem: ca
vebit pariter ne plura nomina 
scribat quoniam tum suffragium 
nullum est: demum plicabit et 
iterum complicabit schedulam; 
3) dum suffragia feruntur, Cardi
nal es electores soli in Sacello 
Sixtino esse debent; quocirca, 
statim postquam schedulre dis
tributre sunt et antequam electo
res in iis scribere incipiant, Se
cretarius Collegii Cardinalium, 
Magister Pontificiarum Celebra
tion um Liturgicarum et viri a 
creremoniis ex aula exire de
bent. Quibus egressis, ultimus 
Cardinalis Diaconus ianuam 
claudat, quam aperiat iterumque 
claudat quoties necessarium est, 
veluti cum Infirmarii ad suffra-
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gia infirmorum colligenda exe
unt ac deinde in sacellum rever
tuntur. 

66 - Secundus gradus, qui 
vere proprieque dicitur scruti
nium, complectitur: 1) positio
nem schedularum in urnam; 
2) schedularum mixtionem ac 
numerationem; 3) suffragiorum 
diribitionem. Unusquique Car
dinalis elector, prrecedendi 
ordine servato, schedulam, pos
tquam earn scripsit et complica
vit, elevata manu, ita ut videri 
possit, ad altare deferat, apud 
quod sunt Scrutatores et in quo 
est uma disco cooperta ad sche
dulas recipiendas. Postquarn ibi 
pervenerit, Cardinalis elector 
elata voce iuret in hanc formam: 
Testor Christum Dominum, 
qui me iudicaturus est, me 
eum eligere, quem secundum 
Deum iudico eligi debere. Post 
hrec schedulam in disco ponat 
et per hunc in urnam ingerat, 
quo facto ad altare inclinet et ad 
suum locum revertatur. 

Si vero quis Cardinalis elec
tor ex iis, qui in sacello prresen
tes adsunt, ad altare ob infir
mam valetudinem pergere ne
quit, ultimus scrutator ad eum 
accedit; et elector ille, prredicto 
iure iurando dato, schedulam 
complicatam eidem scrutatori 
tradit, qui earn palam ad altare 
defert neque ullo iuramento pro
nuntiato in disco deponit, et per 
eum in umam mittit. 

67 - Si autem aliqui Cardina
les electores infirmi sunt in cel
lis suis, quorum in n. 41 et sub
sequentibus huius Constitutio
nis fit mentio, tres Infirmarii 
ad eos accedunt cum capsula, in 
cuius parte superiore sit fora
men, per quod schedula compli
cata possit in earn immitti; quarn 
capsularn antequam scrutatores 
Infirmariis tradant, palarn ape
riant, ut ceteri electores possint 
earn vacuarn conspicere, deinde 
claudant et clavem super altare 
ponant. Hine Infirmarii cum 

votes of the sick and when they return to 
the Chapel. 

66 - The second phase, the scrutiny 
proper, comprises: 1) the placing of the 
ballots in the appropriate receptac le; 
2) the mixing and counting of the ballots; 
3) the opening of the votes. Each Cardinal 
elector, in order of precedence, having 
completed and folded his ballot, holds it 
up so that it can be seen and carries it to 
the altar, at which the Scrutineers stand 
and upon which there is placed a recepta
cle, covered by a plate, for receiving the 
ballots. Having reached the altar, the Car
dinal elector says aloud the words of the 
following oath: I call as my witness 
Christ the Lord who will be my judge, 
that my vote is given to the one who be
fore God I think should be elected. He 
then places the ballot on the plate, with 
which he drops it into the receptac le. 
Having done this, he bows to the altar and 
returns to his place. 

If any of the Cardinal electors present 
in the Chapel is unable to go to the altar 
because of infirmity, the last of the Scruti
neers goes to him. The infirm elector, 
having pronounced the above oath, hands 
the folded ballot to the Scrutineer, who 
carries it in full view to the altar and omit
ting the oath, places it on the plate, with 
which he drops it into the receptacle. 

67 - If there are Cardinal electors who 
are sick and confined to their rooms, re
ferred to in Nos. 41ff of this Constitution, 
the three Infirmarii go to them with a box 
which has an opening in the top through 
which a folded ballot can be inserted. Be
fore giving the box to the Infirmarii, the 
Scrutineers open it publicly, so that the 
other electors can see that it is empty; they 
are then to lock it and place the key on the 
altar. The Infirmarii, taking the locked 
box and a sufficient number of ballot 
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papers on a small tray, then go, duly ac
companied, to the Domus Sanctce Marthw 
to each sick elector, who takes a ballot, 
writes his vote in secret, folds the ballot 
and, after taking the above- mentioned 
oath, puts it through the opening in the 
box. If any of the electors who are sick is 
unable to write, one of the three Injirma
rii or another Cardinal elector chosen by 
the sick man, having taken an oath before 
the Infirmarii c oncerning the obser
vance of secrecy, carries out the above 
procedure. The Infirmarii then take the 
box back into the Chapel, where it shall be 
opened by the Scrutineers after the Cardi
nals present have cast their votes. The 
Scrutineers then count the ballots in the 
box and, having ascertained that their 
number corresponds to the number of 
those who are sick, place them one by one 
on the plate and then drop them all to
gether into the receptacle. In order not to 
prolong the voting process unduly, the In
firmari i may complete their own ballots 
and place them in the receptacle immedi
ately after the senior Cardinal, and then go 
to collect the votes of the sick in the man
ner indicated above while the other elec
tors are casting their votes. 

68 - After all the ballots of the Cardi
nal electors have been placed in the re
ceptacle, the first Scrutineer shakes it 
several times in order to mix them, and 
immediately afterwards the last Scruti
neer proceeds to count them, picking 
them out of the urn in full view and plac
ing them in another empty receptacle pre
viously prepared for this purpose. If the 
number of ballots does not correspond to 
the number of electors, the ballots must 
all be burned and a second vote taken at 
once; if however their number does corre
spond to the number of electors, the open
ing of the ballots then takes place in the 
following manner. 
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capsula clausa et congruenti nu
me ro schedularum in parvo 
disco collocatarum, ministris 
recto modo comitantibus, ad 
redes Domus Sanctm Marthw 
apud unumquemque infirmum 
se recipiunt; qui acceptam sche
dulam secreto scribat, compli
cet et, dato antea iure iurando 
prredicto, in capsulam per fora
men mittat. Quodsi quis infir
mus scribere non valet, unus e 
tribus lnfirmariis aut alius Car
dinalis elector, ab infirmo depu
tatus, prrestito de secreto ser
vando in manibus ipsorum In
f i rmariorum iure iurando, 
prredicta faciat. Quibus perac
tis, Infirmarii capsulam in Sa
cellum reportant, qure a Scruta
toribus aperietur cum Cardina
les adstantes suffragium suum 
deposuerint et schedulas, qure 
in ea continentur, numeraverint; 
et tot repertas, quot sunt infirmi, 
singillatim in disco ponant, et 
per hunc simul omnes in urnam 
immittant. Ne autem scrutinii 
actio nimis protrahatur, Infir
marii poterunt proprias sche
dulas statim post Cardinalium 
primum conficere et in uma po
nere, deinde, dum ceteri electo
res suam schedulam ponunt, ad 
infirmos pergere ad accipienda 
eorum vota eo modo, qui supra 
est dictus. 

68 - Postquam omnes Car
dinales electores schedulas suas 
in urnam immiserunt, primus 
Scrutator hanc semel iterumque 
agitet ut schedulre permiscean
tur; quo facto, ultimus Scrutator 
statim eas numeret, unamquam
que schedulam singillatim ex 
urna palam sumens et in vase 
vacuo, ad hoc apparato, depo
nens. Quodsi schedularum nu
merus non respondet numero 
electorum, omnes comburendre 
sunt, et iterum, id est altera vice, 
ad suffragia ferenda procedatur; 
si vero schedularum numerus 
numero electorum respondet, 
subsequitur publicatio scrutinii, 
qure hoc modo fit. 
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69 - Scrutatores ad men
sam ante altare positam sedent: 
quorum primus unam schedu
lam accipit, explicat et, viso in 
ea electi nomine, earn secundo 
Scrutatori tradit, qui, pariter 
electi nomine perspecto, ean
dem schedulam tradit tertio, qui 
illam elata et intellegibili voce 
legit, ut omnes electores prre
sentes suffragium annotare pos
sint in folio ad hoc apparato. 
Notat autem et ipse nomen e 
schedula recitatum. Quodsi in 
suffragiorum diribitione Scruta
tores inveniant duas schedulas 
ita complicatas, ut ab uno tan
tum datas esse appareat, siqui
dem unus et idem in utraque 
electus fuerit, schedulre prredic
tre pro uno suffragio habeantur; 
si vero diversa ibi inscripta sint 
nomina, neutrum suffragium est 
validum; scrutinium tamen ip
sum neutro in casu vitiatur. 

Peracta schedularum diribi
tione, suffragia a Scrutatoribus 
secundum nomina illorum, qui 
ea obtinuerunt, in unam sum
mam redigantur et in folio sepa
r ato notentur. Ultimus vero 
Scrutator singulas schedulas, 
postquam eas perlegit, eo loco, 
ubi est verbum Eligo, acu cum 
filo perforat et in filo includit, 
quo cautius conserventur. Fini
ta nominum lectione, fili capita 
nodo iunguntur et schedulre 
omnes, ita colligatre, in uma va
cua vel in mensre parte ponun
tur. 

70 - Sequitur tertia et pos
trema actio, qure post-scruti
nium appellatur qureque com
plectitur: 1) numerationem 
suffragiorum; 2) eorum recogni
tionem; 3) schedularum com
bustionem. 

Scrutatores in unam sum
mam redigunt suffragia, qure 
quilibet obtinuit, et si nemo ad 
duas partes suffragiorum perve
nit, non est electus Papa in illo 
scrutinio; si quis vero duas par
tes ex tribus accepit, habetur 

69 - The Scrutineers sit at a table 
placed in front of the altar. The first of 
them takes a ballot, unfolds it, notes the 
name of the person chosen and passes 
the ballot to the second Scrutineer, who 
in his turn notes the name of the person 
chosen and passes the ballot to the third, 
who reads it out in a loud and clear voice, 
so that all the electors present can record 
the vote on a sheet of paper prepared for 
that purpose. He himself writes down the 
name read from the ballot. If during the 
opening of the ballots the Scrutineers 
should discover two ballots folded in 
such a way that they appear to have been 
completed by one elector, if these ballots 
bear the same name they are counted as 
one vote; if however they bear two differ
ent names, neither vote will be valid; 
however, in neither of the two cases is the 
voting session annulled. 

When all the ballots have been opened, 
the Scrutineers add up the sum of the 
votes obtained by the different names and 
write them down on a separate sheet of 
paper. The last Scrutineer, as he reads out 
the individual ballots, pierces each one 
with a needle through the word Eligo and 
places it on a thread, so that the ballots 
can be more securely preserved. After the 
names have been read out, the ends of the 
thread are tied in a knot, and the ballots 
thus joined together are placed in a re
ceptacle or on one side of the table. 

70 - There then follows the third and 
last phase ,  also known as the post
scrutiny, which comprises: 1) the count
ing of the votes; 2) the checking of the 
same; 3) the burning of the ballots. 

The Scrutineers add up all the votes 
that each individual has received, and if 
no one has obtained two thirds of the 
votes on that ballot, the Pope has not 
been elected; if however it turns out that 
someone has obtained two thirds of the 
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votes, the canonically valid election of 
the Roman Pontiff has taken place. 

In either case, that is, whether the elec
tion has occurred or not, the Revisers 
must proceed to check both the ballots 
and the notes made by the Scrutineers, in 
order to make sure that these latter have 
perf orrned their task exactly and faithfully. 

Immediately after the checking has 
taken place, and before the Cardinal elec
tors leave the Sistine Chapel , all the bal
lots are to be burnt by the Scrutineers, 
with the assistance of the Secretary of the 
Conclave and the Masters of Ceremonies 
who in the meantime have been sum
moned by the junior Cardinal Deacon. If 
however a second vote is to take place 
immediately, the ballots from the first 
vote will be burned only at the end, to
gether with those from the second vote. 

71 - In order that secrecy may be bet
ter observed, I order each and every Car
dinal elector to hand over to the Cardinal 
Camerlengo or to one of the three Cardi
nal Assistants any notes which he may 
have in his possession concerning the re
sults of each ballot. These notes are to be 
burnt together with the ballots. 

I further lay down that at the end of the 
election the Cardinal Carnerlengo of Holy 
Roman Church shall draw up a document, 
to be approved also by the three Cardinal 
Assistants, declaring the result of the vot
ing at each session. This document is to 
be given to the Pope and will thereafter 
be kept in a designated archive, enclosed 
in a sealed enve lope, which may be 
opened by no one unless the Supreme 
Pontiff gives explicit permission. 

72 - Confirming the dispositions 
of  my Predecessors ,  Saint Pius X, 2 1  

electio Romani Pontificis et qui
dem canonice valida. 

Recognitores, in utroque ca
su, scilicet sive electio secuta 
est sive non, inspicere debent 
tam schedulas, quam suffragio
rum annotationes factas per 
Scrutatores, ut constet an iidem 
accurate et fideliter muneri suo 
satisfecerint. 

Statim post recognitionem 
antequam Cardinales electores 
e sacello discedant, omnes sche
dulre comburantur a Scrutatori
bus dum adiuvant Secretarius 
Collegii et Viri a creremoniis, in
terim arcessiti ab ultimo Cardi
nale Diacono . Si tamen secun
d um scrutinium statim est  
agendum, schedulre primi scru
tinii solum in fine, una cum 
schedulis secundi scrutinii, 
comburantur. 

71  - Omnibus et singulis 
Cardinalibus electoribus prreci
pim us, ut, ad secretum tutius 
servandum , omnis gener i s  
scripturas, quas de exitu unius
cuiusque scrutinii apud se ha
bent, Cardinali Camerario vel 
uni e tribus Cardinalibus Assis
ten ti bus una cum schedulis 
comburendas tradant. 

Decernimus insuper ut, com
pleta electione, Cardinalis Sanc
tre Romanre Ecclesire Camera
ri us relationem exaret, etiam a 
tribus Cardinalibus Assistenti
bus approbandam, qure suffra
giorum exitum declaret in sin
gulis sessionibus latorum. Qure 
relatio Pontifici tradetur, in ta
bulario asservanda et clausa in 
involucro obsignato, quod a nul
lo resignari poterit, nisi Sum
mus Pontifex id nominatim per
miserit. 

72 - Confirmantes ea, qure 
D ecessores Nostri S . Pius X, 
Pius XII et Paulus VI statueront, 

21. Cf. Ap. Const. Vacante Sede Apostolica, 25-12-1904, 76, Pii X Pontificis Maximi Acta, 
III (1908) 280-281. 
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prrescribimus ut - excepto 
ipso tempore postmeridiano in
gressionis in Conclave - sive 
mane sive vespere, post com
pletum scrutinium, si quidem in 
eo secuta non sit electio, Cardi
nales electores statim ad novum 
scrutinium peragendum proce
dant, in quo denuo suffragia fe
rant . Hoc in secundo scrutinio 
omnes ritus serventur sicut in 
primo, ita tamen ut electores 
non teneantur ob ligatione no
vum dandi ius iurandum neque 
novos eligendi Scrutatores, In
firmarios et Recognitores, cum 
qure in primo scrutinio hac de 
re prrestita sunt sine renovatio
ne valeant etiam pro secundo. 

73 - Hrec omnia, qure de 
scrutinii ritibus sunt exposita, 
servanda erunt diligenter a Car
dinalibus electoribus in omni
bus scrutiniis, qure singulis die
bus peragi debent mane et post 
meridiem, peractis sacris riti
bus seu precationibus, qure me
moratus Ordo rituum Canela 
vis statuit. 

74 - Quodsi contingit, ut 
Cardinales electores cum diffi
cultate de persona eligendi con
cordia ineant consilia, tune per 
tres dies scrutiniis secundum 
formam supra descriptam, 
nn . 62 et sequentibus, frustra 
peractis, scrutinia ipsa tempore 
summum unius diei intermit
tuntur, ut preces Deo admo
veantur, electores inter se libe
re colloquantur fiatque per 
Cardinalem primum ex ordine 
Diaconorum brevis adhortatio 
spiritalis. Post qure, scrutinia 
secundum eandem formam ex
sequenda resumuntur ; qure, si 
antequam electio interveniat 
sint septem, rursus intervallum 
interponitur, ut precationi, col
loquio et adhortationi per Car
dinalem primum ex ordine Pres
byterorum faciendre sit locus. 

Pius XII22 and Paul VI, 23 I decree that -
except for the afternoon of the entrance 
into the Conclave - both in the morning 
and in the afternoon, after a ballot which 
does not result in an election, the Cardi
nal electors shall proceed immediately to 
a second one, in which they are to ex
press their vote anew. In this second bal
lot all the formalities of the previous one 
are to be observed, with the difference 
that the electors are not bound to take a 
new oath or to choose new Scrutineers, 
Infirmarii and Revisers. Everything 
done in this regard for the first ballot will 
be valid for the second one, without the 
need for any repetition . 

73 - Everything that has been laid 
down above concerning the voting proce
dures must be diligently observed by the 
Cardinal electors in all the ballots, which 
are to take place each day, in the morning 
and in the afternoon, after the celebration 
of the sacred rites or prayers laid down in 
the Ordo Rituum Conclavis. 

7 4 - In the event that the Cardinal 
electors find it difficult to agree on the 
person to be elected, after balloting has 
been carried out for three days in the 
form described above (in Nos. 62ff) with
out result, voting is to be suspended for a 
maximum of one day in order to allow a 
pause for prayer, informal discussion 
among the voters, and a brief spiritual ex
hortation given by the senior Cardinal in 
the Order of Deacons. Voting is then re
sumed in the usual manner, and after 
seven ballots, if the election has not taken 
place, there is another pause for prayer, 
discussion and an exhortation given by 
the se nior  Cardinal in the Order of  
Priests. Another series of seven ballots is 
then held and, if there has still been no 
election, this is followed by a further 

22. Cf. Ap. Const. Vacantis Apostolicm Sedis, 08-12-1945, 88, AAS 38 (1946) 93. 
23. Cf. Ap. Const. Romano Pontifici Eligendo, 01-10-1975, 74: AAS 67 (1975) 639. 
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pause for prayer, discussion and an ex
hortation given by the senior Cardinal in 
the Order of Bishops. Voting is then re
sumed in the usual manner and, unless 
the election occurs, it is to continue for 
seven ballots. 

75 - If the balloting does not result in 
an election, even after the provisions of 
No . 7 4 have been fulfilled, the Cardinal 
electors shal l be invited by the Camer
lengo to express an opinion about the 
manner of proceeding. The election will 
then proceed in accordance with what the 
absolute majority of the electors decides. 

Nevertheless, there can be no waiving 
of the requirement that a valid election 
takes place only by an absolute majority 
of the votes or else by voting only on the 
two names which in the ballot immedi
ately preceding have received the greatest 
number of votes; also in this second case 
only an absolute majority is required. 

76 - Should the election take place in 
a way other than that prescribed in the 
present Constitution, or should the condi
tions laid down here not be observed, the 
election is for this very reason null and 
void, without any need for a declaration 
on the matter; consequently, it confers no 
right on the one elected. 

77 - I decree that the dispositions 
concerning everything that precedes the 
election of the Roman Pontiff and the car
rying out of the election itself must be ob
served in full, even if the vacancy of the 
Apostolic See should occur as a result of 
the resignation of the Supreme Pontiff, in 
accordance with the provisions of canon 
333 § 2 of the Code of Canon Law and 
canon 44 § 2 of the Code of Canons of the 
Eastern Churches. 
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Demum septem, si casus fert, 
scrutinia secundum prredictam 
formam peraguntur; qure si ad 
irritum ceciderint, denuo ora
tiones ad Deum fundantur, col
loquia serantur, adhortatio a 
Cardinale primo ex ordine Epis
coporum electoribus adhibea
tur. Exinde scrutinia ad eandem 
formam rursus peragantur, 
qure, nisi electio interveniet, 
erunt septem. 

75 - Si autem scrutinia ad 
nihilum reciderint, his peractis 
rebus de quibus supra dictum 
est, Cardinales electores consu
lat Camerarius de modo proce
dendi, atque agetur prout eo
rum maior absoluta pars decre
verit. 

Ne recedatur tamen a ratio
ne ut electio valida evadat aut 
maiore parte suffragiorum aut 
duo nomina tantum suffragan
do, qure in superiore scrutinio 
maiorem absolutam suffragio
rum partem obtinuerunt, dum 
hoc quoque in casu sola maior 
absoluta pars poscatur. 

76 - Quodsi electio aliter 
celebrata fuerit, quam hrec 
Constitutio statuit, aut non ser
vatis condicionibus pariter hie 
prrescriptis, electio eo ipso est 
nulla et invalida absque ulla de
claratione, ideoque electo nul
lum ius tribuit. 

77 - Qure de actis electio
nem prrecedentibus et de ipsa 
Romani Pontificis electione 
hactenus dicta sunt, ea omnia 
servanda esse declaramus, 
etiam si contingat vacationem 
Sedis Apostolicre per renuntia
tionem Summi Pontificis occur
rere, secundum can. 332, § 2 
C.l.c. et can. 44, § 2 C.C.E.O. 
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CHAPTER VI 

Matters to be Observed or Avoided in the Election 
of the Roman Pontiff 

78 - Si in electione Romani 
Pontificis perpetretur - quod 
Deus avertat - crimen simo
nire, deliberamus et declaramus 
omnes quotquot fuerint in culpa 
exstantes in excommunicatio
nem latce sententice esse incur
sos, nullitatem tamen vel eius
dem simoniacre provisionis 
irritationem tolli, ne hac de cau
sa - prout a Decessoribus Nos
tris statutum est - validitas 
electionis Romani Pontificis im
pugnetur. 

79 - Item Decessorum prres
cri pta confirmantes, prohibe
mus, ne quis, quavis Cardinalatus 
dignitate prreditus, vivente Ro
mano Pontifice eoque inconsul
to, deliberare audeat de ipsius 
Successoris electione, aut ali
quod suffragium polliceri, aut 
hac de causa, privatis conventi
culis factis, quidquam decemere. 

80 - Item ea confirmata vo
lumus, qure Decessores Nostri 
sanxerunt, ut omnis extemus in
terventus in electionem Summi 
Pontificis removeretur. Quam 
ob rem, iterum ex virtute san
ctre obredientire et sub prena 
excommunicationis latce sen
tentice, omnibus et singulis Car
dinalibus electoribus, prresenti
bus et futuris, pariterque Secre
tario Collegii Cardinalium atque 
ceteris omnibus partem habenti
bus prreparationis et exsecutio
nis rerum qure ad electionem re
quiruntur, interdicimus, ne, quo
vis prretextu, a quavis civili po
testate munus recipiant veto seu 
exclusivam, uti vocant, etiam 

78 - If - God forbid - in the election 
of the Roman Pontiff the crime of simony 
were to be perpetrated, I decree and de
clare that all those guilty thereof shall 
incur excommunication latce sententice. At 
the same time I remove the nullity or inval
idity of the same simoniacal provision, in 
order that - as was already established by 
my Predecessors - the validity of the elec
tion of the Roman Pontiff may not for this 
reason be challenged.24 

79 - Confirming the prescriptions of 
my Predecessors, I likewise forbid any
one, even if he is a Cardinal, during the 
Pope's lifetime and without having con
sulted him, to make plans concerning the 
election of his successor, or to promise 
votes, or to make decisions in this regard 
in private gatherings. 

80 - In the same way, I wish to con
firm the provisions made by my Predeces
sors for the purpose of excluding any 
external interference in the election of 
the Supreme Pontiff. Therefore, in virtue 
of holy obedience and under pain of ex
communication latce sententice, I again 
forbid each and every Cardinal elector, 
present and future, as also the Secretary 
of the College of Cardinals and all other 
persons taking part in the preparation 
and carrying out of everything necessary 
for the election, to accept under any pre
text whatsoever, from any civil authority 
whatsoever, the task of proposing the 
v eto or the so-called exclusiva, even 

24. Cf. St. Pius X, Ap. Const. Vacante Sede Apostolica, 25-12-1904, 79, Pii X Pontificis 
Maximi Acta, III (1908) 282; Pius XII, Ap. Const Vacantis Apostolicm Sedis, 08-12-1945, 92, 
AAS 38 (1946) 94; Paul VI, Ap. Const. Romano Pontifici Eligendo, 01-10-1975, 79, AAS 67 
(1975) 641. 
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under the guise of a simple desire, or to 
reveal such either to the entire electoral 
body assembled together or to individual 
electors, in writing or by word of mouth, 
either directly and personally or indi
rectly and through others, both before the 
election begins and for its duration. I in
tend this prohibition to include all possi
ble forms of interference, opposition and 
suggestion whereby secular authorities of 
whatever order and degree, or any indi
vidual or group, might attempt to exer
cise influence on the election of the Pope. 

81 - The Cardinal electors shall fur
ther abstain from any form of pact, agree
ment, promise or other commitment of 
any kind which could oblige them to give 
or deny their vote to a person or persons. 
If this were in fact done, even under oath, 
I decree that such a commitment shall be 
null and void and that no one shall be 
bound to observe it; and I hereby impose 
the penalty of excommunication latce 
sententim upon those who violate this 
prohibition. It is not my intention how
ever to forbid, during the period in which 
the See is vacant, the exchange of views 
concerning the election. 

82 - I likewise forbid the Cardinals 
before the election to enter into any stip
ulations, committing themselves of com
mon accord to a certain course of action 
should one of them be elevated to the 
Pontificate. These promises too, should 
any in fact be made, even under oath, I 
also declare null and void. 

83 - With the same insistence shown 
by my Predecessors, I earnestly exhort 
the Cardinal electors not to allow them
selves to be guided, in choosing the Pope, 
by friendship or aversion, or to be influ
enced by favour or personal relationships 
towards anyone, or to be constrained by 
the interference of persons in authority 
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sub forma simplicis desiderii, 
proponendi, neve hoc ipsum 
veto patefaciant sive universo 
electorum Collegio simul con
gregato, sive singulis electori
bus, sive scripto sive ore, sive 
directe ac proxime, sive oblique 
et per alios, sive ante electionis 
initium sive ipsa perdurante. 
Quam prohibitionem extendi 
volumus ad omnes interventus, 
intercessiones, optata, quibus 
auctoritates sreculares cuiusli
bet ordinis et gradus, vel quivis 
hominum cretus vel personre 
singulre voluerint sese Pontificis 
electioni immiscere. 

81 - Cardinales electores 
prreterea abstineant ab omni
bus pactionibus, conventioni
bus, promissionibus aliisque 
quibusvis obligationibus, qui
bus astringi possint ad suffra
gi um cuidam vel quibusdam 
dandum aut recusandum. Qure 
omnia, si reapse intervenerint, 
etiam iure iurando adiecto, de
cernimus ea nulla et irrita esse, 
neque eadem observandi obli
gations quemquam teneri; fa
cientes contra iam nunc prena 
excommunicationis latm sen
tentice innodamus. Vetari tamen 
non intellegimus, ne per tempus 
Sedis vacantis de electione sen
tentire invicem communicentur. 

82 - Pariter Cardinalibus in
terdicimus, ne ante electionem 
capitula conficiant seu quredam 
communi consensu statuant, ad 
quorum observantiam se astrin
gent, si unus ex iis ad Pontifica
tum assumatur. Has item promis
siones, si re vera intervenerint, 
etiam iure iurando adiecto, nul
las et irritas declaramus. 

83 - lisdem denique, quibus 
Decessores Nostri, vocibus Car
dinales electores vehementer 
hortamur, ut in eligendo Pontifi
ce, nulla propensions animi vel 
aversions ducantur, nullius gra
tia aut obsequio, non interventu 
personarum auctoritate gra
vium, vel cretuum impulsione 
quadam urgentium, vel suasio-
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ne utentium instrumentis com
municationis socialis, non vi vel 
metu vel aura populari. Sed uni
ce Dei gloriam et Ecclesire bo
num prre oculis habentes, di
vino auxilio implorato, in eum, 
etiamsi extra Collegium Cardi
nalium versetur, suffragia con
ferant sua, quern universali Ec
cl e sire fructuose utiliterque 
regendre prre ceteris idoneum 
iudicaverint. 

84 - Tempore Sedis Vacan
tis at potissimum dum electio 
Suecessoris Petri celebratur, 
E cclesia singulari  prorsus 
modo cum sacris Pastoribus et 
prrecipue cum Cardinalibus 
electoribus Summi Pontificis 
coniungitur, atque a Deo novum 
Papam veluti donum eius boni
tatis et providentire implorat. 
Perinde enim ac prima christia
norum communitas, de qua in 
Actibus Apostolorum (cf. 1, 14) 
agitur, ita universa Ecclesia, 
spiritualiter congregata cum 
Maria, Matre Iesu, unanimiter 
perseveret oportet in oratione; 
quo fit, ut electio novi Pontificis 
non sit quiddam disiunctum a 
populo Dei et ad solum electo
rum pertinens Collegium, sed 
quasi quredam totius Ecclesire 
actio. Quapropter statuimus, ut 
in omnibus urbibus ceterisque 
locis, saltem insignioribus, ubi 
primum nuntius vacationis 
Sedis Apostolic& ac prresertim 
obitus Pontificis pervenerit et 
postquam exsequire sollemniter 
pro eo celebratre fuerint, humi
les assidureque preces ad Domi
num fundantur (cf. Mt 21, 22; 
Mc 11, 24), ut ipse electorum 
animos illuminet et in eorum 
munere tam concordes efficiat, 
ut sollicitam, unanimam et fru
giferam electionem, prout ani
marum salus et totius Populi 
Dei bonum requirit, fieri contin
gat. 

85 - Hrec quidem vehemen
ter et imo ex corde commenda
m us Venerabilibus Patribus 

or by pressure groups, by the suggestions 
of the mass media, or by force, fear or the 
pursuit of popularity. Rather, having be
fore their eyes solely the glory of God and 
the good of  the Church, and having 
prayed for divine assistance, they shall 
give their vote to the person, even outside 
the College of Cardinals, who in their 
judgment is most suited to govern the uni
versal Church in a fruitful and beneficial 
way. 

84 - During the vacancy of the Apos
tolic See, and above all during the time of 
the election of the Successor of Peter, the 
Church is united in a very special way 
with her Pastors and particularly with the 
Cardinal electors of the Supreme Pontiff, 
and she asks God to grant her a new Pope 
as a gift of his goodness and providence. 
Indeed, following the example of the first 
Christian community spoken of in the 
Acts of the Apostles (cf. 1:14), the univer
sal Church, spiritually united with Mary, 
the Mother of Jesus, should persevere 
with one heart in prayer; thus the election 
of the new Pope will not be something un
connected with the People of God and 
concerning the College of electors alone, 
but will be in a certain sense an act of the 
whole Church. I therefore lay down that in 
all cities and other places, at least the 
more important ones, as soon as news is 
received of the vacancy of the Apostolic 
See and, in particular, of the death of the 
Pope, and following the celebration of his 
solemn funeral rites, humble and perse
vering prayers are to be offered to the 
Lord (cf. Mt 21 :22; Mk 11:24), that he may 
enlighten the electors and make them so 
likeminded in their task that a speedy, har
monious and fruitful election may take 
place, as the salvation of souls and the 
good of the whole People of God demand. 

85 - In a most earnest and heartfelt 
way I recommend this prayer to the 
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venerable Cardinals who, by reason of 
age, no longer enjoy the right to take part 
in the election of the Supreme Pontiff. By 
virtue of the singular bond with the Apos
tolic See which the Cardinalate repre
sents, let them lead the prayer of the 
People of God, whether gathered in the 
Patriarchal Basilicas of the city of Rome 
or in places of worship in other particular 
Churches, fervently imploring the assis
tance of Almighty God and the enlighten
ment of the Holy Spirit for the Cardinal 
electors, especially at the time of the elec
tion itself. They will thereby participate in 
an effective and real way in the difficult 
task of providing a Pastor for the univer
sal Church. 

86 - I also ask the one who is elected 
not to refuse, for fear of its weight, the of
fice to which he has been called, but to 
submit humbly to the design of the divine 
will. God who imposes the burden will 
sustain him with his hand, so that he will 
be able to bear it. In conferring the heavy 
task upon him, God will also help him to 
accomplish it and, in giving him the dig
nity, he will grant him the strength not to 
be overwhelmed by the weight of his of
fice. 

CHAPTER VII 

Cardinalibus qui, attenta retate, 
iure electionem Summi Pontifi
cis participandi non amplius 
fruuntur. Ob specialissimum 
cum Apostolica Sede vinculum 
quod secum fert Cardinalium 
purpura, sese prrebeant uti due
tores Populi Dei, prrecipue con
gregati sive in Patriarchalibus 
Basilicis Urbis sive insacris 
etiam redibus reliquarum parti
cularium Ecclesiarum, ut assi
dua ferventique prece, maxime 
dum electio evolvitur, ab Omni
potenti Deo et a Spiritu assis
tentia obtineantur et lumen, 
qure Confratribus electoribus 
sunt necessaria; ita efficienter 
et vere gravissimum participa
bunt officium Ecclesiam univer
sam novo donandi Pastore. 

86 - Eum vero, qui electus 
fuerit, rogamus, ne muneris gra
vitate deterritus, ab eodem su
beundo se retrahat, sed potius 
divinre voluntatis consilio se 
humiliter subiciat. Deus enim, 
qui onus imponit, manum etiam 
supponit, ne ei ferendo sit im
par; quippe qui sit oneris auctor, 
ipse est etiam administrationis 
adiutor; atque ne sub magnitu
dine muneris succumbat infir
mus, virtutem dat, qui contulit 
dignitatem. 

The Acceptance and Proclamation of the New Pope 
and the Beginning of his Ministry 

87 - When the election has canoni
cally taken place, the junior Cardinal Dea
con summons into the hall of election the 
Secretary of the College of Cardinals and 
the Master of Papal Liturgical Celebra
tions. The Cardinal Dean, or the Cardinal 
who is first in order and seniority, in the 
name of the whole College of electors, 
then asks the consent of the one elected 
in the following words: Do you accept  
your canonical election as Supreme Pon-
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87 - Post electionem cano
nice factam, ultimus Cardinalis 
Diaconus vocat in aulam elec
tionis Secretarium Collegii Car
dinalium et Magistrum Pontifi
ciarum Celebrationum Liturgi
carum, atque consensus electi 
per Cardinalem Decanum aut 
per Cardinalium primum ordine 
et retate, nomine totius Collegii 
electorum, his verbis requiratur: 
Acceptasne electionem de te ca
non ice Jae tam in Sum mum 
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Pontificem? Statimque, post 
eonsensum declaratum, eleetus 
interrogetur: Quo nomine vis 
vocari ? Tune per Magistrum 
Pontificiarum Celebrationum Li
turgicarum, munere notarii fun
gentem, testibus adhibitis duo
bus Viris a ereremoniis, qui tune 
temporis voeabuntur, instru
mentum de aeeeptatione novi 
Pontificis et de nomine ab eo as
sumpto eonficitur. 

88 - Post aeeeptationem, 
eleetus qui episeopali ordinatio
ne iam pallet est ilieo Romanre 
Eeclesire Episeopus simulque 
verus Papa, et Caput Collegii 
Episeopalis; idemque aetu ple
nam et supremam potestatem in 
universam Eeclesiam aequirit 
atque exereere potest. 

Quodsi eleetus eharaetere 
episeopali eareat, statim ordine
tur Episeopus. 

89 - Deinde, aetis de more 
agendis, prout iubet Ordo ri
tuum Conclavis, Cardinales 
eleetores, seeundum statutas 
rationes,  aeeedunt ut nova 
eleeto Summa Pontifiei obse
quium et obre dientiam exhi
beant. Deinde gratire Dea per
solvuntur, ae demum populo 
exspeetanti a primo Cardina
lium Diaeonorum, peraeta elee
tio novique Pontifieis nomen 
nuntiantur, qui subinde ex po
dio Vaticanre Basiliere Apostoli
eam Benedietionem Urbi et 
Orbi impertit. 

Si eleetus eharaetere episeo
p a l i  earea t ,  obsequium et  
obredientia eidem prrebentur et 
nuntius populo perfertur tan
tum postquam ipse sollemniter 
ordinatus est Episeopus. 

90 - Si autem eleetus extra 
Civitatem Vatieanam <legit, nor
mre sunt observandre, quas 
prredietus Ordo rituum Con
clavis eontinet. 

Episeopalis ordinatio Summi 
Pontifieis eleeti, qui forsitan 
nondum sit Episeopus, de qua 

tiff? And, as soon as he has received the 
consent, he asks him: By what name do 
you wish to be called? Then the Master of 
Papal Liturgical Celebrations, acting as 
notary and having as witnesses two Mas
ters of Ceremonies, who are to be sum
mon e d  at that moment ,  draws up a 
document certifying acceptance by the 
new Pope and the name taken by him. 

88 - After his acceptance, the person 
elected, if he has already received episco
pal ordination, is immediately Bishop of 
the Church of Rome, true Pope and Head 
of the College of Bishops. He thus ac
quires and can exercise full and supreme 
power over the universal Church. 

If the person elected is not already a 
Bishop, he shall immediately be ordained 
bishop. 

89 - When the other formalities pro
vided for in the Ordo Rituum Conclavis 
have been carried out, the Cardinal elec
tors approach the newly-elected Pope in 
the prescribed manner, in order to make 
an act of homage and obedience . An act 
of thanksgiving to God is then made, after 
which the senior Cardinal Deacon an
nounces to the waiting people that the 
election has taken place and proclaims 
the name of the new Pope, who immedi
ately thereafter imparts the Aposto lic 
Blessing Urbi et Orbi from the balcony of 
the Vatican Basilica. 

If the person elected is not already a 
Bishop, homage is paid to him and the an
nouncement of his election is made only 
after he has been so lemnly ordained 
bishop. 

90 - If the person elected resides out
side Vatican City, the norms contained in 
the Ordo Rituum Conclavis are to be ob
served. 

If the newly-elected Supreme Pontiff is 
not already a Bishop, his episcopal ordi
nation, ref erred to in Nos . 88 and 89 of 
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the present Constitution, shall be carried 
out according to the usage of the Church 
by the Dean of the College of Cardinals 
or, in his absence, by the Subdean or, 
should he too be prevented from doing 
so, by the senior Cardinal bishop. 

91 - The Conclave ends immediately 
after the new Supreme Pontiff assents to 
his election, unless he should determine 
otherwise. From that moment the new 
Pope can be approached by the Substi
tute of the Secretariat of State, the Secre
tary for Relations with States, the Prefect 
of the Papal Household and by anyone 
else needing to discuss with him matters 
of importance at the time. 

92 - After the solemn ceremony of the 
inauguration of the Pontificate and within 
an appropriate time, the Pope will take 
possession of the Patriarchal Archbasil
ica of the Lateran, according to the pre
scribed ritual. 

Promulgation 

Wherefore, after mature reflection and 
following the example of my Predeces
sors,  I lay down and prescribe these 
norms and I order that no one shall pre
sume to contest the present Constitution 
and anything contained herein for any 
reason whatsoever. This Constitution is 
to be completely observed by all, notwith
standing any disposition to the contrary, 
even if worthy of special mention. It is to 
be fully and integrally implemented and is 
to serve as a guide for all to whom it re
fers. 

As determined above, I hereby declare 
abrogated all Constitutions and Orders is
sued in this regard by the Roman Pontiffs, 
and at the same time I declare completely 
null and void anything done by any per
son, whatever his authority, knowingly or 
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in nn. 88 et 89 huius Constitutio
nis mentio habetur, fit de Eecle
sic.e more a Deeano Collegii Car
dinali um aut, si hie abest, a 
Subdeeano aut, si hie quoque 
impeditur, ab antiquiore Cardi
nale Episeopo. 

91 - Conclave absolvetur si
mul ae novus eleetus Summus 
Pontifex suc.e eleetioni eonsen
serit, nisi quid aliter is statuerit. 
Et tune temporis novum adire 
poterunt Pontifieem Substitu
tus Seeretaric.e Status, Seereta
rius seetionis de rationibus cum 
Civitatibus, Prc.efectus Domus 
Pontifieic.e atque quilibet alius, 
cui cum Pontifiee eleeto est 
agendum de rebus eo temporis 
momento necessariis. 

92 - Pontifex, sollemnibus 
cc.eremoniis inaugurationis Pon
tifieatus persolutis, intra eon
gruum tempus Patriarehalis Ar
chibasiliec.e Lateranensis pos
sessionem ritu prc.eseripto ea
piet. 

Has igitur normas, omnibus 
rebus graviter perpensis atque 
Deeessorum N ostrorum exem
plum seeuti, statuimus et prc.es
cribimus, deeernentes ut ne
mini hane Constitutionem et 
quc.e in ea eontinentur qualibet 
de eausa impugnare lieeat. Ea 
quidem ab omnibus religiose 
servetur, eontrariis quibusvis 
nihil obstantibus, etiam specia
lissima mentione dignis. Quam 
volumus plenam et integram 
vim suam sortiri et obtinere, ut 
subsidio sit omnibus quorum in
terest. 

Item abrogatas declaramus, 
ut supra statutum est, omnes 
Constitutiones et Leges hae de 
re a Romanis Pontificibus edi
tas, ae pariter declaramus om
nino irrita esse quc.e, a quolibet, 
quaeumque auctoritate prc.edi-
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to, scienter vel inscienter con
tra hanc Constitutionem fuerint 
excogitata. 

Datum Romre, apud Sanc
tum Petrum, die XXII mensis 
Februarii, die festo Cathedrre 
sancti Petri Apostoli ,  anno 
MCMXCVI, Pontificatus Nostri 
duodevicesimo. 

IOANNES PAULUS PP. II 

unknowingly, in any way contrary to this 
Constitution. 

Given in Rome, at Saint Peter's, on 
22 February, the Feast of the Chair of 
Saint Peter, Apostle, in the year 1996, the 
eighteenth of my Pontificate. 

JOHN PAUL II 
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5 - General Regulations of the Roman Curia* 

APPROVED BY THE SUPREME PONTIFF APRIL 15, 1999 
TO TAKE EFFECT JULY 1, 1999 

On February 4, 1992 the Holy Father 
John Paul II approved ad quinquennium 
the General Regulations of the Roman 
Curia, prepared in accordance with Arti
cle 37 of the Apostolic Constitution Pas
tor bonus. 

In light of the experience of these years 
and in order to incorporate the employ
ment policies established by the Holy See 
in recent times, the General Regulations 
of the Roman Curia have been revised and 
updated, in order to make them more 
suited to the aims of the distinctive eccle
sial service of those in the Roman Curia 
who work with the Holy Father in his uni
versal mission. 

The Holy Father John Paul II, at the au
dience granted to the undersigned Cardi
nal Secretary of State on April 15, 1999, 
approved the following new Regulations, 
and ordered their promulgation and pub
lication in the Acta Apostolicae Sedis. 

The Holy Father also determined that 
they should become effective on July 1, 
1999, replacing the Regulations of Febru
ary 4, 1992, and revoking any privileges 
and other special concessions previously 
granted. 

From the Vatican, April 30, 1999. 
ANGELO Card. SODANO 

Secretary of State 

Il 4 febbraio 1992 il Santo Pa
dre Giovanni Paolo II approvo 
ad quinquennium il Regola
mento Generale della Curia Ro
mana, elaborato in attuazione 
dell'Art. 37 della Costituzione 
apostolica Pastor bonus. 

Alla luce dell'esperienza di 
questi anni e al fine di recepire 
le disposizioni in materia di la
voro emanate nel frattempo dal
la Santa Sede, il Regolamento 
Generale della Curia Romana e 
stato rivisto e completato, cosi 
da renderlo maggiormente ade
guato alle finalita del particolare 
servizio ecclesiale di quanti, nel
la Curia Romana, collaborano 
con il Santo Padre alla sua mis
sione universale. 

Il Santo Padre Giovanni Pao
lo II, nell'Udienza concessa al 
sottoscritto Cardinale Segreta
rio di Stato il 15 aprile 1999, ha 
approvato il nuovo Regolamen
to nel testo che segue, ordinan
done la promulgazione e la pub
blicazione in Acta Apostolicae 
Sedis. 

Il Santo Padre ha, altresi, dis
posto che esso entri in vigore il 
1 ° luglio 1999, in sostituzione 
del Regolamento del 4 febbraio 
1992, con revoca <lei privilegi e 
di altre speciali concessioni fi
nora accordate. 

Dal Vaticano, il 30 aprile 1999. 
ANGELO Card. SODANO 

Segretario di Stato 

* Translated by Rev. John Griffiths, J.C.D., Judge, Metropolitan Tribunal, Archdiocese of 
Chicago. 
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PART ONE 
PERSONNEL AND STRUCTURE OF THE DICASTERIES 

OF T HE ROMAN CURIA 

TITLE I 

MANAGEMENT AND PERSONNEL 

Art. 1 - § 1. 11 presente Re
golamento si applica ai Dicaste
ri ed Organismi che compongo
no la Curia Romana. 

§ 2. Ciascuno dei Dicasteri 
ed Organismi della Curia Roma
na avra il proprio Regolamento 
approvato dal Cardinale Segre
tario di Stato de mandato Sum
mi Pontificis. 

§ 3. Le norme del presente 
Regolamento sono vincolanti 
anche per gli Organismi colle
gati con la Santa Sede, salve le 
disposizioni particolari delle 
proprie leggi, e per gli Organis
mi, Enti ed Istituzioni della Sede 
Apostolica per i quali il Sommo 
Pontefice non abbia disposto o 
non disponga diversamente. 

Art . 2 - Ogni Dicastero, sal
va diversa disposizione, e retto 
da un Cardinale Prefetto o Presi
dente oppure da un Arcivescovo 
Presidente, coadiuvato dal Se
gretario e, subordinatamente, 
dal Sottosegretario. 

Art. 3 - Sono Prelati Supe
riori della Curia Romana: 

A) il Sostituto per gli Affari 
Generali della Segreteria di  
Stato, il Segretario per i Rappor
ti con gli Stati della medesima 
Segreteria di Stato, i Segretari 
di Congregazione, il Reggente 
della Penitenzeria Apostolica, il 
Segretario del Supremo Tribu
nale della Segnatura Apostolica, 
il Decano della Rota Romana, i 

Art. 1 - § 1. These regulations apply 
to the dicasteries and bodies which con
stitute the Roman Curia. 1 

§ 2. Each of the dicasteries and bodies 
of the Roman Curia will have its own regu
lations, approved by the Cardinal Secretary 
of State de mandato Summi Pontificis. 

§ 3. The norms contained in these regu
lations are also binding for those bodies 
connected to the Holy See, without preju
dice to the particular dispositions of their 
own laws, as well as for the corporate 
bodies and Institutions of the Apostolic 
See, for which the Supreme Pontiff has 
not determined or does not determine 
otherwise. 

Art. 2 - Every dicastery, without prej
udice to some different provision2, is gov
erned by a cardinal prefect or president 
or by an archbishop president, assisted 
by the secretary and, subordinately, by 
the undersecretary. 

Art. 3 - Senior prelates of the Roman 
Curia are: 

A) the Substitute for General Affairs 
of the Secretariat of State, the Secretary 
for Relations with States of the same Sec
retariat, the Secretaries of Congregations, 
the Regent of the Apostolic Penitentiary, 
the Secretary of the Supreme Tribunal of 
the Apostolic Signatura, the Dean of the 
Roman Rota, the Secretaries of the Pon-

1. Cf. Ap. Const. Pastor bonus, arts. 1-2. 
2. Cf. Ap. Const. Pastor bonus, art. 3 § 1. 
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tifical Councils, the Vice-Camerlengo of 
the Holy Roman Church, the Secretaries 
of the Administration of the Patrimony of 
the Apostolic See and of the Prefecture 
for the Economic Affairs of the Holy See, 
the Vice-President of the Pontifical Com
mission for Latin America, the Secretary 
of the Pontifical Commission for the Cul
tural Heritage of the Church;3 

B) the Prefect of the Pontifical House
hold, the Master of Pontifical Liturgical 
Celebrations. 4 

Art. 4 - § 1 . The juridical status of the 
Prelate Auditors of the Tribunal of the 
Roman Rota is defined by the law govern
ing this Apostolic Tribunal. 

§ 2. The Promoter of Justice and the De
f ender of the Bond of the Apostolic Sig
natura durante munere, from the point of 
view of their functional capacity, are con
sidered equivalent to the Prelate Auditors 
of the Roman Rota. 

Art. 5 - § 1. The Assessor of the Sec
retariat of State and the undersecretaries 
are the direct collaborators of the Senior 
Prelates in the management of the dicast
eries. 

§ 2. Equivalent to the collaborators 
mentioned in § 1 are: the Promoter of the 
Faith (prelate theologian) and the Report
ers of the Congregation for the Causes of 
Saints, the Substitute Promoter of Justice 
and the Substitute Def ender of the Bond 
of the Supreme Tribunal of the Apostolic 
Signatura, the Promoter of Justice and 
the Def enders of the Bond of the Tribunal 
of the Roman Rota, the Delegates of the 
two Sections of the Administration of the 
Patrimony of the Apostolic See, the Dele
gate of the Administration of the Congre
gation for the Evangelization of Peoples, 

3. Cf. Ap. Const. Pastor bonus, art. 2 § 1 . 
4. Cf. Ap . Const. Pastor bonus, art. 2 § 3. 
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Segretari <lei Pontifici Consigli, 
il V ice-Camerlengo di Santa 
Rom ana Chiesa, i Segretari 
dell'Amministrazione del Patri
monio della Sede Apostolica e 
della Prefettura degli Affari 
Economici della Santa Sede, il 
Vice-Presidente della Pontificia 
Commissione per !'America La
tina, il Segretario della Pontifi
cia Commissione per i beni cul
turali della Chiesa; 

B) ii Prefetto della Casa Pon
tificia, il Maestro delle Celebra
zioni Liturgiche Pontificie. 

Art. 4 - § 1. La condizione 
giuridica <lei Prelati Uditori del 
Tribunale della Rota Romana e 
definita nella legge propria del 
medesimo Tribunale Aposto
lico. 

§ 2. II Promotore di Giustizia 
e il Difensore del Vincolo della 
Segnatura Apostolica durante 
munere sono equiparati per 
quanto conceme la categoria fu
nzionale ai Prelati Uditori della 
Rota Romana. 

Art. 5 - § 1. Sono collabora
tori immediati <lei Prelati Supe
riori nella gestione <lei Dicasteri 
l'Assessore della Segreteria di 
Stato e i Sottosegretari. 

§ 2. Ai collaboratori di cui al 
§ 1 sono equiparati ii Promotore 
della Fede (Prelato Teologo) e i 
Relatori della Congregazione 
delle Cause <lei Santi, il Promo
tore di Giustizia Sostituto e il Di
fensore del Vincolo Sostituto 
del Supremo Tribunale della Se
gnatura Apostolica, ii Promoto
re di Giustizia e i Difensori del 
Vincolo del Tribunale della Rota 
Romana, i Delegati delle due Se
zioni dell'Amministrazione del 
Patrimonio della Sede Apostoli
ca, ii Delegato dell'Amministra
zione della Congregazione per 
l'Evangelizzazione <lei Popoli, il 
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Ragioniere Generale della Pre
fettura degli Affari Economici 
della Santa Sede, il Reggente 
della Prefettura della Casa Pon
tifi cia, il Direttore della Sala 
Stampa della Santa Sede. 

Art. 6 - Tutti gli Organismi 
ed Enti cui si applica il presente 
Regolamento, ai soli fini delle 
norme che seguono, sono equi
parati ai Dicasteri. 

Art. 7 - § 1 .  N ei Dicasteri 
prestano la loro opera Officiali 
nel numero stabilito nella Tabe
lla organica depositata presso 
l'Amministrazione del Patrimo
nio della Sede Apostolica. Essi 
svolgono diverse mansioni 
( come Capi Ufficio, Minutanti, 
Aiutanti di studio, Notai di Tri
bunali, Addetti di Segreteria, 
Addetti tecnici, Scrittori, ed altri 
equiparati) e sono distribuiti nei 
livelli funzionali loro assegnati. 

§ 2. Prestano, inoltre, la loro 
opera e sono distribuiti in cor
rispondenti livelli funzionali i 
Commessi, gli Uscieri e gli Ausi
liari. 

§ 3. 11 personale di tutti i dieci 
livelli funzionali dipende e per lo 
stato giuridico e per la sua attivi
ta dal proprio Capo Dicastero. 

Art. 8 - § 1.  I Legati Pontifi
ci e il personale di ruolo diplo
matico, quanto a nomina, pro
mozione, disciplina, congedi, 
trasferimenti e cessazione 
dall'ufficio, dipendono dalla Se
greteria di Stato. 

§ 2. 11 servizio effettivamente 
prestato presso Rappresentanze 
della Santa Sede all'estero, si 
computa con l'aumento di 13 ai 
soli fini del diritto alla pensione 
e del servizio utile al trattamen
to pensionistico nonche della li
quidazione. 

the General Accountant of the Prefecture 
for the Economic Affairs of the Holy See, 
the Regent of the Prefecture of the Pontif
ical Household, and the Director of the 
Press Office of the Holy See. 

Art. 6 - All of the bodies and entities 
to which these regulations apply are con
sidered equivalent to dicasteries only for 
the purpose of the following norms: 

Art. 7 - § 1. The number of officials 
working in the dicasteries is established 
in the Personnel Table filed at the Admin
istration of the Patrimony of the Apos
tolic See. 5 They perform various duties 
(like office managers, administrative as
sistants, research assistants, tribunal no
taries, secretarial and technical staff, 
writers, and other equivalent positions), 
and are distributed among their assigned 
employment classifications. 6 

§ 2. Clerks, ushers and assistants are 
also employed and distributed among the 
corresponding employment classifica
tions. 

§ 3. Personnel of all ten levels of em
ployment classifications are subject to 
the head of their own dicastery as regards 
juridical status and duties. 

Art. 8 - § 1. Papal Legates and mem
bers of the diplomatic service are subject 
to the Secretariat of State with regard to 
their appointment, promotion, discipline, 
leaves, transfers and cessation from of
fice. 

§ 2. The service effectively performed 
by the Holy See's delegates abroad is cal
culated with an increase of 1/3, solely for 
purposes of the right to a retirement pen
sion and of time of service calculated for 
the payment of a pension, as well as sev
erance pay. 

5. The Congregation for the Evangelization of Peoples has its own Administration. Every 
reference to the Administration of the Patrimony of the Apostolic See made in these General 
Regulations of the Roman Curia also applies to the Administration of that Congregation. 

6. Cf. Appendix II: General Personnel Table, p. 247. 
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Art. 9 - § 1.  The revisions and any 
modifications of Personnel Tables are pre
pared by individual dicasteries and pre
sented to the Secretariat of State, which, 
in consultation with the Administration of 
the Patrimony of the Apostolic See and at 
the proposal of the Commission for the 
Personnel Tables, submits them to the 
Roman Pontiff for approval, and then for
wards them to the Administration of the 
Patrimony of the Apostolic See for their 
proper execution. 

§ 2. The Personnel Tables will be re
vised every five years, or in cases of par
ticular or proved necessity, according to 
the procedure outlined in the preceding 
paragraph. 

Art. 10  - § 1. In the following cases 
and within the applicable budget limits, 
staff may be hired on a temporary basis 
and with a written contract: 

a) when there is a special, proven and 
temporary need of persons possessing 
specific professional skills; 

b) to provide for prolonged absences 
of permanent staff, justified by prescribed 
regulations, which cannot be covered by 
current staff or even by employees of 
other departments; 

c) to perform complex or extraordi
nary tasks or with regard to a special of
fice established for a limited period of 
time; 

d) in relation to the particular nature 
of the work relationship consequent to 
the provisions of statutes or regulations 
themselves. 

§ 2. Hiring of temporary personnel may 
be full-time or part-time according to 
norms of art. 46 below. 

§ 3. The maximum length of such em
ployment is normally one year, and is re
newable for another year; in the event of 
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Art. 9 - § 1. Le TabeUe orga
niche, la loro revisione e le even
tuali modificazioni sono elabora
te dai singoli Dicasteri e presen
tate alla Segreteria di Stato, la 
quale, previo parere dell'Ammi
nistrazione del Patrimonio della 
Sede Apostolica e su proposta 
della Commissione per le Tabel
le organiche, le sottopone al 
Sommo Pontefice per l'approva
z ion e, e quindi le consegna 
all'Amministrazione del Patri
monio della Sede Apostolica per 
gli opportuni adempimenti. 

§ 2. Ogni cinque anni, o in 
casi di particolare e comprovata 
necessita, sara fatta la revisione 
delle Tabelle organiche seguen
do la procedura del paragrafo 
precedente. 

Art. 10 - § 1. Nei seguenti 
casi, entro i limiti del proprio bi
lancio, puo essere assunto per
sonale con contratto a tempo 
determinato stipulato per is
critto: 

a) in relazione a speciali com
provate e temporanee esigenze 
di personale avente specifiche 
capacita professionali; 

b) per sopperire ad assenze 
prolungate del personale di ruo
lo, giustificate dalle disposizioni 
regolamentari, per le quali non 
si possa provvedere con ii per
sonale in attivita di servizio an
che presso altri Organismi; 

c) per lo svolgimento di com
pl essi e straordinari servizi o 
nell'ambito di un ufficio partico
lare destinato ad avere durata li
mitata nel tempo; 

d) in relazione alla particola
re natura del rapporto di lavoro 
conseguente a disposizioni di 
Statuti e Regolamenti propri. 

§ 2. L'assunzione a tempo de
terminato puo avvenire a tempo 
pieno ovvero anche a tempo 
parziale secondo le disposizioni 
del successivo art . 46. 

§ 3. L'assunzione e di norma 
della durata massima di un anno, 
rinnovabile per un altro anno; 
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per eventuali rinnovi successivi e 
richiesto nuovamente il nulla 
osta della Segreteria di Stato. 

§ 4. In casi eccezionali, per 
straordinari servizi che richie
dono tempi particolarmente 
prolungati, possono essere sti
pulati contratti di durata supe
riore ad un anno e fino ad un 
massimo di cinque anni. 

§ 5. Al personale assunto a 
tempo determinato si applica ii 
trattamento economico e nor
mativo previsto dal presente Re
golamento per ii personale di 
ruolo salvo quanto segue: 

a) in caso di assenza per ma
lattia o infortunio si applicano in 
quanto compatibili gli artt. 56 e 
59 del presente Regolamento; ii 
periodo di conservazione del 
posto e pari alla durata del con
tratto e non puo, in ogni caso, 
superare i termini massimi fis
sati all'art. 59. Nel caso di infor
tunio o malattia per fatti di ser
vizio si applica la normativa 
prevista all'art. 60; 

b) in caso di assenza dal la
voro per maternita, ai sensi 
dell'art. 61 §§ 2-3, ove si verifichi 
la risoluzione del rapporto di la
voro per scadenza del termine, e 
corrisposta all'interessata unita
mente alla liquidazione una in
dennita pari al prodotto dell'80% 
della retribuzione mensile di cui 
all'art. 61 § 5 per ii numero dei re
sidui mesi di aspettativa per ma
temita previsti dai sopracitati pa
ragrafi; 

c) i limiti superiori di eta pre
visti per l'assunzione del perso
nale di ruolo non sono vincolan
ti. 

§ 6. La retribuzione del per
sonale assunto a tempo determi
nato e stabilita nella misura cor
rispondente al livello funzionale 
richiesto dai compiti affidati ed 
e soggetta alle ritenute per i trat
tamenti di assistenza sanitaria, 
di pensione e di liquidazione. 

further renewals, a new nulla osta of the 
Secretariat of State is required. 

§ 4. In exceptional cases, for extraordi
nary services requiring particularly pro
longed periods of time, contracts may be 
signed which are longer than one year, 
with a maximum of five years. 

§ 5. For those hired on a temporary 
basis the same norms and salary arrange
ments established by the present Regula
tion governing permanent staff apply, 
except for the following: 

a) in the event of illness or injury arti
cles 56 and 59 of the present Regulations 
apply to the extent possible; the position 
is retained for a period equal to the length 
of the contract, and in any case, may not 
exceed the maximum limits established 
by art. 59. In the event of an injury or ill
ness related to one's work, the proce
dures provided by art. 60 are applied; 

b) in the event of absence from work 
due to maternity, according to arts. 61 
§§ 2-3, if it is verified that the employment 
is terminated because the employment 
contract has expired, the employee will re
ceive, in addition to severance, a compen
sation equal to 80% of the monthly wage 
mentioned in art. 61 § 5 for the number of 
remaining months of maternity leave, as 
provided for in the preceding paragraphs; 

c) the higher age limits established for 
hiring permanent staff are not binding. 

§ 6. The remuneration of temporary 
staff is determined in relation to the func
tional level required by the assigned tasks, 
and is subject to withholding taxes for 
matters regarding health service, pension 
and severance. 
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§ 7. Temporary employees are enti
tled, inasmuch as compatible with the 
type of contract, to all social provisions 
extended to permanent staff. 

§ 8. Personnel are hired with a con
tract drawn up by the head of dicastery, 
on whom they depend for their juridical 
status, and, except for case b) of the pre
ceding § 1, upon the nulla osta of the Sec
retariat of State. 

The contract is prepared in agreement 
with the Administration of the Patrimony 
of the Apostolic See , which thereafter 
provides for its execution . 

§ 9 . Contracts mentioned in § 1 do not 
grant the right to permanent employment, 
and the employer-employee relationship 
ceases with the expiration of the con
tract. 

Art. 11 - § 1. In order to meet the veri
fied needs which cannot be provided for 
by the existing structures of the Roman 
Curia, those with authority over individ
ual bodies may, within the limits of their 
budget, assign temporary professional 
tasks to qualified and competent persons 
to carry out studies, investigations, re
search or specific services which are nec
essary to perform particular duties of the 
bodies themselves. 

§ 2. With the prior agreement of the 
Administration of the Patrimony of the 
Apostolic See, the contract is drafted by 
the department involved. 

§ 3. The maximum length of such con
tracts is normally one year, and may be 
renewed for an additional year ; in the 
event of further renewals the nulla osta 
of the Secretariat of State is required. 

§ 4. In extraordinary cases, for those 
tasks which may require a prolonged pe
riod of time , contracts which last more 
than a year but do not exceed five years 
may be drafted . 
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§ 7. Al personale assunto a 
tempo determinato spettano, in 
quanto compatibili con la tipolo
gia del contratto, tutte le provvi
denze sociali disposte a favore 
del personale di ruolo. 

§ 8. 11 personale viene assun
to con contratto stipulato dal 
Capo Dicastero, dal quale dipen
de per il suo stato giuridico, e, 
ad eccezione del caso b) del pre
cedente § 1 ,  previo nulla osta 
della Segreteria di Stato. 

11 contratto e predisposto in 
accordo con l'Amministrazione 
del Patrimonio della Sede Apos
tolica che successivamente pro
vvede a dame esecuzione. 

§ 9. I contratti di cui al § 1 
non danno titolo alla immissio
ne in ruolo ed il rapporto di la
voro cessa allo scadere del ter
mine. 

Art. 11 - § 1. Le Autorita 
preposte ai singoli Organismi, 
per accertate esigenze alle quali 
non possa provvedersi mediante 
le strutture esistenti nell'ambito 
della Curia Romana, possono 
conferire, entro i limiti del loro 
bilancio, incarichi professionali 
temporanei a persone di qualifi
cata competenza per svolgere 
studi, indagini e ricerche o pres
tazioni specifiche necessarie 
all'assolvimento di compiti par
ticolari degli Organismi stessi. 

§ 2. 11 contratto, previa intesa 
con l'Amministrazione del Patri
monio della Sede Apostolica, e 
stipulato dagli Organismi inte
ressati. 

§ 3. 11 contratto e di norma 
della durata massima di un anno, 
rinnovabile per un altro anno; 
per eventuali rinnovi successivi e 
richiesto nuovamente il nulla 
osta della Segreteria di Stato. 

§ 4. In casi straordinari, in re
lazione all'incarico che puo ri
chiedere tempi particolarmente 
prolungati, possono essere sti
pulati contratti di durata supe
riore ad un anno e fino ad un 
massimo di cinque anni. 
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§ 5. I contratti di cui ai prece
denti commi non danno titolo 
alla immissione in ruolo e cessa
no allo scadere del termine. 

§ 6. Gli incarichi professiona
li sono compensati "forfettaria
mente" secondo accordo tra le 
parti e non comportano obblighi 
per trattamenti previdenziali o 
assistenziali da parte della Santa 
Sede. 

§ 5. The contracts mentioned in the 
preceding sub-sections do not grant the 
right to permanent employment and 
cease when their term expires. 

§ 6. The remuneration for such profes
sional tasks is established on a lump sum 
basis as agreed by the parties, and it does 
not imply any obligation for welfare or 
social security on the part of the Holy 
See. 

TITLE II 

EMPLOYMENT AND APPOINTMENT OF STAFF 

Art. 12 - § 1. Sono di nomi
na pontificia i Prefetti, i Presi
denti, i Membri ed i Prelati Supe
riori dei Dicasteri della Curia 
Romana, i Giudici della Rota Ro
mana, il Promotore di Giustizia 
e il Difensore del V incolo della 
Segnatura Apostolica, i Sottose
gretari ed equiparati, e i Consul
tori. 

§ 2. I Prefetti, i Presidenti, i 
Membri, i Prelati Superiori, i 
Sottosegretari e quanti sono ad 
essi equiparati, e i Consultori di 
detti Dicasteri sono nominati 
per un quinquennio. 

Art. 13 - § 1. I Capi Ufficio e 
tutti gli Officiali di 10° livello 
sono nominati con biglietto del 
Cardinale Segretario di Stato, su 
proposta del Capo Dicastero. 

§ 2. Gli altri Officiali sono as
sunti dal Capo Dicastero nei li
miti della Tabella organica, sen
tito il parere del Segretario, del 
Sottosegretario, del Capo Uffi
cio o di altro Officiale che ne 
faccia le veci. Per l'assunzione si 
richiede il nulla osta della Segre
teria di Stato, la quale consulta 
l'Amministrazione del Patrimo
nio della Sede Apostolica. 

§ 3. Gli Officiali saranno scel
ti, per quanto e possibile, dalle 
diverse regioni del mondo, cosi 

Art. 12 - § 1.  Prefects, Presidents, 
Members and Senior Prelates of the di
casteries of the Roman Curia, Judges of 
the Roman Rota, the Promoter of Justice 
and the Defender of the Bond of the Ap
ostolic Signatura, undersecretaries and 
their equivalents, and consultors are ap
pointed by the Pontiff. 

§ 2. Prefects, Presidents, Members, Se
nior Prelates, Undersecretaries and those 
equivalent to them, and the consultors of 
the mentioned dicasteries are appointed 
ad quinquennium. 

Art. 13 - § 1. The department heads 
and officials on the 10th level are ap
pointed in writing by the Cardinal Secre
tary of State, upon suggestion of the head 
of dicastery. 

§ 2. Other officials are employed by the 
dicastery head within the limitations set 
by the Personnel table, upon advice of the 
secretary, undersecretary, department 
head or of another official taking their 
place. The nulla osta of the Secretariat of 
State, which consults with the Adminis
tration of the Patrimony of the Apostolic 
See, is necessary for employment. 

§ 3. Officials will be chosen, as much 
as possible, from different regions of the 
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world, so that the Curia may express the 
universal character of the Church. 

§ 4. The suitability of candidates must 
be ascertained by appropriate qualifica
tions and possibly by testing. 

Art. 14 - § 1. Officials are selected 
from among those distinguished for vir
tue, prudence, knowledge, suitable expe
rience and in possession of the following 
requirements: 

1) if clerics or members of institutes 
of consecrated life or of societies of apos
tolic life: 

a) not younger than 25 years old and 
not older than 45; 

b) the nulla obs tat of the respective 
ordinary or superior and of the compe
tent dicasteries and, if residing in Rome, 
also of the Vicariate of Rome; 

c) certified proof of good health; 

d) suitability to perform the assigned 
work; 

2) if laypersons: 
a) not younger than 21 years old and 

not older than 35; 
b) unlimited discharge for those sub

ject to military service; 
c) certified proof of good health; 

d) suitability to perform the assigned 
work; 

e) the absence of any criminal record 
making the worker unworthy and unde
serving to hold the appointment; 

f) religious, moral and civil commit
ment, normally attested by one's parish 
priest. 

§ 2. Specific training, supported by ad
equate qualifications and study is re
quired: 

a) for employment at the 10th, 9th and 
8th levels, a degree in an ecclesiastical sci
ence or, according to the need of the di
castery, another degree or university 
credential awarded after at least four 
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che la Curia rispecchi il caratte
re universale della Chiesa. 

§ 4. L'idoneita dei candidati 
deve essere accertata con ap
propriati titoli di competenza ed 
eventuali prove. 

Art. 1 4  - § 1 .  Gli Officiali 
siano assunti tra coloro che si 
distinguono per virtu, prudenza, 
scienza, debita esperienza, e che 
siano in possesso dei seguenti 
requisiti: 

1 )  se chierici o membri di Is
tituti di vita consacrata o di So
cieta di vita apostolica: 

a) eta non inferiore ai 25 anni 
e non superiore ai 45; 

b) nulla osta del rispettivo 
Ordinario o Superiore e dei Di
casteri competenti e, se dimo
ranti a Roma, anche del Vica
riato di Roma; 

c) stato di buona salute debi
tamente accertato; 

d) idoneita per il lavoro da 
svolgere; 

2) se laici: 
a) eta non inferiore ai 21 anni 

e non superiore ai 35; 
b) congedo illimitato per chi 

e soggetto al servizio militare; 
c) stato di buona salute debi

tamente accertato; 
d) idoneita per il lavoro da 

svolgere; 
e) assenza di precedenti pe

nali che rendano il lavoratore in
degno o immeritevole di presta
re servizio; 

f) impegno religioso, morale 
e civile, attestato, di norma, dal 
rispettivo Parroco. 

§ 2. Si richiede, inoltre, una 
specifica preparazione, suffra
gata da adeguati titoli di studio, 
e cioe: 

a) per essere inseriti nei livel
li 10° , 9° ed 8°, la laurea in una 
scienza ecclesiastica o, secondo 
le esigenze del Dicastero, un'al
tra laurea o altro titolo universi
tario conseguito dopo almeno 
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quattro anni di studio; ed inoltre 
la conoscenza della lingua latina 
e, oltre l'italiano, di almeno una 
lingua modema; 

b) per essere inseriti nel livel
lo 7 °, la licenza in una disciplina 
ecclesiastica o, secondo le esi
genze del Dicastero, un equiva
lente titolo universitarto; 

c) per essere inseriti nel livel
lo 6° si richiede un diploma di ls
tituto di istruzione secondaria 
superiore; 

d) per essere inseriti nei livel
li 5° e 4° e richiesto il diploma di 
scuola secondaria inferiore e di 
dattilografia o di operatore mec
canografico o equiparato. 

§ 3. I Regolamenti propri dei 
vari Organismi possono richie
dere titoli diversi secondo le 
loro specifiche esigenze. 

§ 4. Il possesso del titolo di 
studio non da diritto all'inqua
dramento nel livello funzionale 
per il quale il titolo medesimo e 
prescritto. 

§ 5. La Segreteria di Stato 
puo dispensare, in via eccezio
nale, dal titolo di studio se vi e 
una comprovata esperienza pro
fessionale o la dimostrata pre
parazione culturale che, a giudi
zio del Capo Dicastero, possono 
supplire al possesso del titolo ri
chiesto. 

Art. 15 - § 1. Per l'assunzio
ne del personale appartenente 
agli Istituti di vita consacrata e 
alle Societa di vita apostolica 
verra stipulato, previo nulla osta 
della Segreteria di Stato, di volta 
in volta un accordo tra il Dicas
tero e i Superiori dell'Istituto o 
Societa di appartenenza con le 
peculiarita qui di seguito indica
te: 

1) la durata del servizio non 
potra essere inferiore ai cinque 
anni; 

2) per il periodo di servizio 
dovra essere assicurata la co
pertura previdenziale ed assis
tenziale, pur lasciandosi all'Isti
tuto o Societa la liberta di see-

years of study; the knowledge at least one 
modern language, in addition to both 
Latin and Italian; 

b) for insertion into the 7th level, the li
cenciate in an ecclesiastical discipline or, 
according to the need of the dicastery, an 
equivalent university qualification; 

c) for the 6th level, a high school certif
icate is requested; 

d) for the 5th and 4th levels, a junior 
high school and typing certificate are re
quested or an equivalent certificate as 
data processing operator. 

§ 3. Regulations proper to the various 
bodies may require a different qualifica
tions according to specific needs. 

§ 4. Holding a certain qualification 
does not give one the right to be included 
in the functional level for which the quali
fication itself is prescribed. 

§ 5. Exceptionally, the Secretariat of 
State may dispense one from an academic 
certificate in the event of proven prof es
sional experience or demonstrated cul
tural knowledge, which, in the judgement 
of the head of dicastery may compensate 
for such credentials. 

Art. 15 - § 1 .  In order to employ those 
belonging to Institutes of consecrated life 
and to Societies of Apostolic Life, given 
the nulla osta of the Secretariat of State, 
an agreement will be drawn up periodi
cally between the dicastery and the supe
r iors  of the concerned institute or  
society; such an agreement will specify 
the following: 

1) the length of the service may not be 
shorter than five years; 

2) for the period of service, welfare 
and social security coverage are to be as
sured, even leaving the Institute or Soci
ety free to choose a different system from 
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that used for other employees of the 
Roman Curia; 

3) the Secretariat of State, in agree
ment with the Administration of the Patri
mony of the Apostolic See, may allow 
changes or reductions of working hours, 
taking into account the essential require
ments of community life; any reductions 
of working hours will be accompanied by 
a corresponding reduction in salary; 

4) members of institutes of conse
crated life and of societies of apostolic 
life will fulfill the same duties and enj oy 
the same rights of clerics. 

§ 2. Before concluding the agreement 
mentioned in § 1, the dicastery will con
sult in every case with the Administration 
of the Patrimony of the Apostolic See. 

§ 3. In the event of a definitive depar
ture from the Institute of consecrated life 
or from the Society of apostolic life, em
ployment by the Holy See will be consid
ered to have ceased. 

Art. 16 - § 1. To hire staff mentioned 
in article 7 § 2, article 14 is applied to the 
extent possible. 

§ 2. To become part of the 3rd, 2nd and 
1st functional levels, compulsory school
ing is required. 

Art. 17 - § 1. It is prohibited that the 
same dicastery hire those related to an em
ployee by blood up to the fourth degree and 
those related by affinity to the first and sec
ond degree, as canonically computed. 

§ 2. This criterion also applies to em
ployment in differing dicasteries, if in the 
judgement of the Administration of the 
Patrimony of the Apostolic See, the hiring 
of relatives (whether of consanguinity or 
affinity) is considered inadvisable for the 
work to be performed. 

Art. 18 - § 1. As soon as one is ap
pointed or employed, every employee 
should be acquainted with these Regula
tions and with those of one's own dicastery, 
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gliere un sistema diverso da 
quello previsto per gli altri di
pendenti della Curia Romana; 

3) la Segreteria di Stato, di 
intesa con l 'Amministrazione 
del Patrimonio della Sede Apos
tolica, puo autorizzare modifi
che o riduzioni dell'orario in 
considerazione delle essenziali 
esigenze della vita di comunita; 
le eventuali riduzioni dell'orario 
comporteranno corrispondenti 
riduzioni della retribuzione; 

4) gli appartenenti agli Isti
tuti di vita consacrata e alle So
cieta di vita apostolica, a parita 
di doveri, godranno degli stessi 
diritti dei chierici. 

§ 2. Prima di perfezionare 
l'accordo di cui al § 1 il Dicas
tero dovra, in ogni caso, consul
tare l'Amministrazione del Patri
monio della Sede Apostolica. 

§ 3. In caso di uscita definiti
va dall'lstituto di vita consacra
ta o dalla Societa di vita aposto
l ic  a s i  considera cessato i l  
rapporto di  lavoro con la Santa 
Sede. 

Art. 16 - § 1. Per l'assunzio
ne del personale di cui all'art. 7 
§ 2 si applica, per quanto com
patibile, l'art. 14. 

§ 2. Per essere inseriti nei li
velli 3° , 2° , 1° , e richiesta la 
scuola dell'obbligo. 

Art. 17 - § 1. E' vietata l'as
sunzione nello stesso Dicastero 
di consanguinei fino al quarto 
grado, e di affini in primo e se
condo grado, secondo il com
puto canonico. 

§ 2. Questo criterio si applica 
anche a Dicasteri distinti, qualo
ra l'assunzione di consanguinei 
e affini sia ritenuta, a giudizio 
dell'Amministrazione del Patri
monio della Sede Apostolica, 
non conveniente per l'ufficio da 
svolgere. 

Art. 18 - § 1. Tutti, al mo
mento della nomina o dell'assun
zione, devono prendere conos
cenza del presente Regolamento 
e di quello del proprio Dicastero, 
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<lei quali riceveranno copia ed 
alla cui esatta osservanza sono 
tenuti, senza che possa invocarsi 
ignoranza alcuna di essi. 

§ 2. Tutti, al momento della 
nomina o dell'assunzione, devo
no emettere la professione di 
fede e prestare il giuramento di 
fedelta e di osservanza del se
greto di ufficio dinanzi al Capo 
Dicastero o al Prelato Superio
re, con le formule riportate in 
Appendice. 

Art. 19 - § 1. I candidati sono 
assunti in prova per un periodo 
almeno di un anno, non proroga
bile oltre il biennio. 

L'eventuale periodo di lavoro 
svolto in modo continuativo ed 
immediatamente precedente 
all'assunzione e conteggiato ai 
fini del periodo di prova. 

§ 2. L'assunzione in prova e 
comunicata per iscritto all'inte
ressato. 

§ 3. Durante il periodo di pro
va il candidato e inquadrato al li
vello retributivo immediatamen
te inferiore a quello a cui e desti
nato. 

§ 4. Il livello funzionale e sta
bilito dall'Amministrazione del 
Patrimonio della Sede Apostoli
ca in relazione alle funzioni del 
posto per il quale il candidato 
viene assunto. 

§ 5. Il precedente § 3 non e 
applicabile nel caso di periodo 
svolto anteriormente in modo 
continuativo ed immediatamen
te precedente, con contratto sti
pulato ai sensi del precedente 
art. 10, con retribuzione corris
pondente al livello funzionale 
cui e destinato il dipendente. 

§ 6. Durante o al termine del 
periodo di prova il Capo Dicas
tero, udito il parere del Segreta
rio, del Sottosegretario e del 
Capo Ufficio o di altro Officiate 

7. Cf. Appendix 1, pp. 242-246. 

a copy of which they will receive and to 
whose exact observance each one will be 
obligated, and of which no one may plead 
ignorance. 

§ 2. Likewise, at the time of employ
ment, all must make the profession of 
faith and render the oath of loyalty and of 
the observance of official secrecy before 
the head of dicastery or the senior prel
ate, using the formulas published in the 
Appendix. 7 

Art. 19 - § 1 .  Candidates are hired for 
a trial period of at least a year, a period 
which may not be extended for more than 
two years. 

In the event that permanent hiring oc
curs immediately at the end of a trial pe
riod which is continuous, the date of 
employment is computed from the end of 
the trial phase. 

§ 2. Hiring on a trial basis is communi
cated in the writing to the interested party. 

§ 3. During the trial period, the candi
date is to be remunerated at the pay level 
directly below the one to which he as
pires. 

§ 4. The function level is established by 
the Administration of the Patrimony of 
the Apostolic See in relation to the tasks 
assigned to the job for which the candi
date is hired. 

§ 5. The preceding § 3 is not applicable 
in the event of an uninterrupted trial pe
riod completed just before hiring, with a 
contract made according to the preceding 
article 10, with remuneration correspond
ing to the function level to which the em
ployee will be assigned. 

§ 6. During or at the end of the trial pe
riod, the head of dicastery, after hearing 
the opinion of the secretary, the underse
cretary and the department head or an-
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other official taking their places, will 
dismiss a candidate found to be unsuit
able, by measures which do not admit of 
appeal, and which are to be communi
cated in writing, without prejudice to the 
rights to severance and to the application 
of the current norms of the Retirement 
Regulations. 

Where necessary the decision will be 
forwarded in writing to the respective or
dinary or superior. 

Art. 20 - § 1. The trial period is com
puted as it pertains to years of service 
and any possible retirement consider
ations. 

§ 2. The salary of the employee on trial 
is subject to withholding for purposes of 
health service, pension and severance. 

§ 3. The trial period is suspended in the 
event of the employee's absence if caused 
by illness or accident. In such case article 
56 §§  2-5 apply and the employee has the 
right to keep the post for a period not ex
ceeding three months, after which the 
employee is dismissed by the head of di
castery, communicated in writing. During 
such a period the employee has the right 
to the same remuneration given to em
ployees not on trial. 

§ 4. In the event of an accident or ill
ness incurred while on duty during the 
period of trial, the prescriptions of article 
60 apply. 

§ 5. The trial period is suspended in the 
event of a maternity leave of the em
ployee or for serious family matters, sub
ject to the judgement of the head of the 
dicastery. 

Art. 21 - When the trial period ends 
successfully, the head of dicastery, having 
obtained the nulla osta of the Secretariat 
of State, which requests the opinion of 
the Administration of the Patrimony of 
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che ne faccia le veci, dimette 
con provvedimento insindacabi
le, comunicato per iscritto, il 
candidato che si rivela non ido
neo, fermo restando il diritto 
alla liquidazione e all'applicazio
ne delle vigenti norme del Rego
lamento Pensioni. 

La decisione, ove occorra, 
sara comunicata per iscritto al 
rispettivo Ordinario o Superiore. 

Art. 20 - § 1. 11 periodo di 
prova e computato agli effetti 
del l 'anzianita di servizio e 
dell'eventuale trattamento di 
quiescenza. 

§ 2. La retribuzione del di
pendente in prova e soggetta 
alle ritenute per i trattamenti di 
assistenza sanitaria, di pensione 
e di liquidazione. 

§ 3. Il periodo di prova e sos
peso in caso di assenza del di
pendente per malattia o infor
tunio. In tale caso si applica 
l'art. 56 §§ 2-5 ed il dipendente 
ha diritto alla conservazione 
del posto per un periodo massi
mo di tre mesi complessivi, de
corso il quale il dipendente vie
ne dimesso dal Capo Dicastero 
con provvedimento comuni
cato per iscritto. In tale perio
do, al dipendente compete lo 
stesso trattamento economico 
previsto per il personale non in 
prova. 

§ 4. Nel caso di infortunio o 
di malattia per fatti di servizio 
durante il periodo di prova si ap
p li ca la  normativa prevista 
all'art. 60. 

§ 5. Il periodo di prova e sos
peso in caso di aspettativa per 
maternita della dipendente o 
per gravi ragioni familiari, a giu
dizio del Capo Dicastero. 

Art. 21 - Al termine del pe
riod o di prova lodevolmente 
compiuto, il Capo Dicastero, 
previo il nulla osta della Segrete
ria di Stato, che chiede preventi
vamente il parere dell'Amminis
trazione del Patrimonio della 
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Sede Apostolica, procede con 
apposito biglietto alla nomina 
del candidato, informando, ove 
occorra, il rispettivo Ordinario o 
Superiore. 

Art. 22 - § 1.  L'attivita di vo
lontariato delle persone che per 
un certo periodo di tempo desi
derano offrire prestazioni libere 
e gratuite alla Curia Romana e 
agli Organismi di cui all'art. 1, in 
conformita alla legge vigente, e 
lasciata al prudente giudizio del 
Capo Dicastero, previa intesa 
con la Segreteria di Stato. 

§ 2. La persona che volonta
riamente presta la sua opera per 
la Curia Romana deve avere i re
quisiti morali richiesti agli Offi
ciali della medesima Curia ed e 
tenuta ai doveri di cui agli artt. 
18 § 2, 31-37 e 40. 

§ 3. 11 periodo di tempo per il 
quale una persona si impegna a 
prestare la sua collaborazione, 
come il suo orario di lavoro, e 
determinato d'accordo con il 
Capo Dicastero. 

§ 4. In qualsiasi momento il 
Capo Dicastero puo mettere 
fine al servizio predetto, dando
ne notizia alla Segreteria di 
Stato ed all'interessato. Questi 
puo fare altrettanto, informan
done per tempo il Capo Dicas
tero. 

§ 5. Rimane inteso che tali 
prestazioni, appunto perche vo
lontarie, non comportano alcun 
onere remunerativo, previden
ziale o pensionistico, per la San
ta Sede. 

§ 6. Gli Enti che beneficiano 
delle attivita di cui ai precedenti 
§§  1-5 sono tenuti ad assicurare 
le persone che prestano le attivi
ta di volontariato: 

1) contro gli infortuni e le 
malattie connessi allo svolgi
mento di dette attivita; 

2) per responsabilita civile 
verso terzi. 

the Apostolic See beforehand, issues the 
proper letter appointing the candidate, 
and if necessary informs the respective 
ordinary or superior. 

Art. 22 - § 1. People working on a vol
untary basis for a fixed period of time 
who wish to off er gratuitous service to 
the Roman Curia or to the bodies men
tioned in art. 1, in accord with the current 
law, may be chosen in the prudent judge
ment of the head of dicastery, with the 
previous agreement of the Secretariat of 
State. 

§ 2. The person wishing to render vol
untary service to the Roman Curia must 
have the necessary moral requirements 
expected of officials of the same Curia, 
and is bound to the obligations men
tioned in arts. 18 § 2, 31-37 and 40. 

§ 3. The period of time during which a 
person undertakes to offer service, as 
well as the work schedule are determined 
in agreement with the head of the dicast
ery. 

§ 4. The head of dicastery may termi
nate the offered service at any time by 
giving notice both to the Secretariat of 
State and to the person concerned, each 
of whom may do the same by informing 
the head of the dicastery. 

§ 5. It is understood that such service, 
offered voluntarily, does not imply any 
obligation regarding remuneration, wel
fare, or retirement on the part of the Holy 
See. 

§ 6. Corporate bodies which benefit 
from activities mentioned the in preced
ing § § 1-5 should insure the persons 
working on a voluntary basis: 

1) against accidents and illnesses con
nected to the performance of such activi
ties; 

2) for civil liability versus third-par
ties. 
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TITLE III 

MOBILITY OF THE STAFF 

Art. 23 - § 1 .  Staff vacancies may be Art. 23 - § 1. I posti che si 
covered by transferring a person in the rendono vacanti nell'organico, 
same dicastery or from a different one to possono essere ricoperti me-
that level, or by hiring some other person, diante il passaggio a quel livello 

di una persona del medesimo 
according to the need of the office, keep- Dicastero oppure mediante il 
ing in mind one's qualifications as well as trasferimento da un altro Dicas-
one's documented and specific suitability tero o ricorrendo ad una nuova 
for the job in question. All other criterion assunzione, secondo l'esigenza 

dell'Ufficio, tenuti presenti i ti-
is to be omitted, including the length of toli di studio e l'accertata e spe-
service. cifica idoneita per il posto di cui 

si tratta, ed omesso qualsiasi 
altro criterio, compreso quello 
della mera anzianita di servizio. 

§ 2.  Before being assigned to a higher § 2. 11 dipendente, prima di 
level, the employee must remain at the di- essere assegnato ad un livello 
rectly lower level for an appropriate pe- superiore, dovra permanere al 

livello immediatamente inferio-
riod of time. re per un congruo periodo di 

tempo. 
§ 3 .  These appointments, except for § 3. Tali nomine, salvo quanto 

the provisions of article 13 § 1, are deter- previsto dall'art. 13 § 1, sono de-
mined by the head of the dicastery, after liberate dal Capo Dicastero, pre-

via valutazione, di cui all'art. 13 
evaluating, as mentioned in article 13 § 4, § 4, della competenza professio-
the professional competence and apti- nale e dell'attitudine del candi-
tude of the candidate to assume the new dato ad assolvere le nuove fun-
tasks, with the nulla osta of the Secretar- zioni da svolgere, con il nulla 
iat of State, which consults with the Ad- osta della Segreteria di Stato, la 

quale consulta l'Amministrazio-
ministration of the Patrimony of the ne del Patrimonio della Sede 
Apostolic See. Apostolica. 

The head of the dicastery gives notice Il Capo Dicastero notifica per 
of the appointment in writing to the per- iscritto la nomina all'interessato 
son concerned, and informs the Adminis- e ne da comunicazione all'Ammi-

nistrazione del Patrimonio della 
tration of the Patrimony of the Apostolic Sede Apostolica. 
See. 

§ 4. The transfer to another level may § 4. Il passaggio di livello puo 
occur only if there are posts available ac- essere attuato esclusivamente 
cording to the structuring of the staff at nei limiti dei posti disponibili se-

condo l'organico nel livello su-
the superior level. periore. 

Art. 24 - § 1 .  With the previous agree- Art. 24 - § 1. Previo accor-
ment of the respective heads of dicasteries, do tra i rispettivi Capi Dicas-
with the nulla osta of the Secretariat of tero, con il nulla osta della Se-

State, and after having consulted the per-
greteria di Stato e sentito l'inte-
ressato, si puo procedere al 

son interested, staff may be transferred trasferimento del personale da 
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un Organismo all'altro salvo il 
disposto dell'art. 30 § 7. 

§ 2. 11 provvedimento e notifi
cato per iscritto all'Amministra
zione del Patrimonio della Sede 
Apostolica dal Capo Dicastero 
che riceve il dipendente, all'inte
ressato dal Capo Dicastero dal 
quale lo stesso dipendente e 
stato trasferito. 

from one body to another, without preju
dice to art. 30 § 7. 

§ 2. This provision is communicated in 
writing to the Administration of the Patri
mony of the Apostolic See by the head of 
the dicastery receiving the employee; the 
employee is informed by the head of di
castery from which he or she was trans
ferred. 

TITLE IV 

FUNCTIONS OF THE STAFF 

Art. 25 - Al Capo Dicastero 
spetta reggere e dirigere il pro
prio Dicastero, sovraintendere a 
tutta l'attivita del medesimo e 
rappresentarlo a tutti gli effetti. 

Art. 26 - 11 Prelato Superio
re, con la collaborazione del Sot
tosegretario, aiuta il Capo Dicas
tero nel dirigere il personale e 
nel trattare le questioni del Di
castero. Egli partecipa a tutte le 
Sessioni ordinarie e plenarie con 
diritto di voto. 

Pertanto, seguendo le diretti
ve del Capo Dicastero e d'intesa 
con lui: 

a) coordina e programma le 
iniziative e i vari servizi, assegna 
il settore di attivita a ciascuno, 
segue con particolare attenzio
ne gli affari di maggior impor
tanza, cura la stesura dei docu
menti e il sollecito disbrigo delle 
pratiche di ufficio, vigila sulla 
disciplina e sull'osservanza del 
presente Regolamento e di quel
lo proprio del Dicastero; 

b) affida ai Consultori lo stu
dio delle pratiche per le quali si 
ritiene necessario il loro voto; 
convoca la Consulta quando e 
necessario e la presiede; 

c) prepara l'accoglienza dei 
Vescovi in visita "ad limina"; 

d) supplisce il Capo Dicas
tero, quando e assente; 

Art. 25 - It is the duty of the head of 
the dicastery to regulate and direct his 
own dicastery, to supervise all of its activ
ity, and to be its representative in all mat
ters. 

Art. 26 - The senior prelate, together 
with the undersecretary, helps the head of 
the dicastery in directing the staff and 
handling the work of the dicastery. He 
participates in all ordinary and plenary 
sessions with the right to vote. 

Therefore, following the directions of 
the head of dicastery and in agreement 
with him, the senior prelate: 

a) coordinates and programs the initi
atives and various services, assigns an 
area of work to everyone, attentively fol
lows projects of maj or importance, is in 
charge of drafting documents and of set
tling office procedures quickly, and sees 
to the discipline and the observance of 
the present Regulations and of those 
proper to the dicastery; 

b) entrusts to consultors the study of 
those matters requiring their expertise; 
convenes the meeting of consultors when 
necessary and presides over it; 

c) plans the welcoming of bishops dur
ing ad limina visits; 

d) substitutes for the head of dicast
ery, when the latter is absent; 
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e) signs together with the head of di
castery the acts of the dicastery, accord
ing to the norms of its own regulations; 

f) sends documents which must be pub
lished to the director of the Acta Apost
olicae Sedis; 

g) reports regularly to the head of di
castery on the progress of projects, and 
particularly on what is to be communi
cated or forwarded to other dicasteries, 
or which exceed ordinary practices and 
require special provisions; 

h) draws up the budget to be sent to 
the Administration of the Patrimony of 
the Apostolic See and attentively watches 
its execution. 

Art. 27 - Undersecretaries and those 
performing equivalent tasks, according to 
the norms of the proper regulations: 

a) assist the senior prelate in directing 
the staff and in handling the business of 
the dicastery, taking responsibility for its 
functioning; 

b) substitute for the senior prelate in 
the event of his absence or being im
peded, according to the dicastery's own 
regulations; 

c) may be authorized to sign explicitly 
specified acts of the dicastery; 

d) act as recording secretary during 
ordinary and plenary sessions; 

e) perform particular tasks assigned 
to them by their superiors. 

Art. 28 - The functions of personnel 
belonging to the ten functional levels are 
determined by the regulations proper to 
each body, in application of the General 
Work Directory of the Roman Curia pub
lished in the Appendix, 8 which are to be 
updated every five years. 

8. Cf. Appendix III, pp. 248-256. 
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e) firma assieme al Capo Di
castero gli atti del Dicastero, se
condo le norme del proprio Re
golamento; 

f) trasmette alla direzione de
gli Acta Apostolicae Sedis i do
cumenti che devono essere pub
blicati; 

g) riferisce regolarmente al 
Capo Dicastero sullo svolgimen
to delle pratiche ed in particola
re su quanto sia da notificare o 
da rimettere ad altri Dicasteri o 
esca dai limiti delle pratiche or
dinarie o richieda particolari 
provvedimenti; 

h) cura la redazione del bi
lancio preventivo da trasmette
re all'Amministrazione del Patri
monio della Sede Apostolica e 
vigila attentamente sulla sua at
tuazione. 

Art. 27 - I Sottosegretari e 
coloro che svolgono mansioni 
equiparate, secondo le norme 
del proprio Regolamento: 

a) coadiuvano il Prelato Su
periore nel dirigere il personale 
e nel trattare le questioni del Di
castero, curandone il funziona
mento; 

b) in caso di assenza o d'impe
dimento del Prelato Superiore, lo 
suppliscono secondo il Regola
mento proprio del Dicastero; 

c) possono essere autorizzati 
a firmare atti esplicitamente de
terminati; 

d) fungono da attuari nelle 
Sessioni ordinarie e plenarie; 

e) attendono alle particolari 
attivita, che i Superiori affidano 
loro. 

Art. 28 - Le funzioni del per
sonale appartenente ai dieci li
velli funzionali sono determina
te dal Regolamento proprio di 
ciascun Organismo, in esecuzio
ne del Mansionario generate 
delta Curia Romana, riportato 
in Appendice, che sara aggior
nato ogni cinque anni. 
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Art. 29 - I dipendenti con de
nominazione diversa da quella 
utilizzata nel M ansionario gene
rale della Curia Romana svolge
ranno le funzioni stabilite nel Re
golamento proprio dell'Organis
mo di appartenenza e quelle altre 
loro assegnate dai rispettivi Su
periori secondo il livello di ap
partenenza. 

Art. 29 - Employees other than those 
mentioned in the of the Roman Curia 
will perform those tasks established in 
the regulations governing the department 
to which they belong, as well as other 
tasks assigned to them by their respective 
superiors, according to the level to which 
they belong. 

TITLE V 

FUNCTIONAL LEVELS 

Art. 30 - § 1. Gli Officiali e il 
personale di cui all'art. 7 §§  1-2 
sono distribuiti in dieci livelli fu
nzio nali, ad ognuno dei quali 
corrisponde la retribuzione sta
bilita dalle norme promulgate 
dalla competente Autorita. 

§ 2. Ogni livello funzionale 
comprende diverse mansioni 
elencate nel Mansionario gene
rale della Curia Romana ripor
tato in Appendice. 

§ 3. Quando la tabella organi
ca di un Dicastero assegni ad un 
posto piu mansioni, il livello fun
zionale di competenza sara quel
lo corrispondente alla mansione 
superiore, sempreche quest'ulti
ma abbia carattere di prevalenza. 

§ 4. 11 numero dei posti pre
visto per ogni livello funzionale 
e indicato nelle Tabelle organi
che approvate per i singoli Dica
steri. 

§ 5. 11 personale deve essere 
disponibile a collaborare tempo
raneamente, secondo le disposi
zioni dei Superiori, anche a 
compiti non attinenti alle pro
prie funzioni e a supplire i colle
ghi assenti. 

§ 6. 11 conferimento tempora
neo di funzioni di un livello su
periore a quello di appartenenza 
avviene secondo le seguenti dis
posizioni: 

9. Cf. Appendix III, pp. 248-256. 

Art. 30 - § 1. The officials and staff 
mentioned in art. 7 § § 1-2 are distributed 
among ten functional levels, to each of 
which correspond the salary established 
by norms promulgated by the competent 
authority. 

§ 2. Every functional level includes dif
ferent duties listed in the General Work 
Directory of the Roman Curia published 
in the Appendix. 9 

§ 3. If the personnel table of a dicast
ery assigns additional duties to the same 
position, the functional level of compe
tence will be that corresponding to the 
higher duty, provided that the latter is the 
prevailing task 

§ 4. The number of posts provided for 
each functional level is indicated in the 
Personnel tables approved for individual 
dicasteries. 

§ 5. Employees must be willing, on a 
temporary basis, to perform tasks which 
exceed their duties and to substitute for 
absent colleagues, according to directives 
of superiors. 

§ 6. The temporary assignment of du
ties belonging to a level higher than one's 
own is governed by the following: 
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1) in cases of proven need, employees 
belonging to a certain level may be tempo
rarily assigned duties proper to a higher 
level; 

2) such duties, when arising due to a 
staff vacancy may not be assigned for 
more than six months; 

3) such duties, arising from the ab
sence of employees who enj oy a right to 
retain their position, may not be assigned 
for periods in excess of eighteen months; 

4) whenever the period of performing 
duties from a higher level exceeds six 
months, one is entitled, after the sixth 
month, to the remuneration connected to 
such duties, including the possible reim
bursement mentioned in art. 92; 

5) the temporary assignment of higher 
level duties is established by a formal act 
of the dicastery head in agreement with 
the Administration of the Patrimony of 
the Apostolic See. 

Such an assignment establishes no 
right to a promotion to the higher level. 

§ 7. One's assignment to lower level du
ties may be determined by the dicastery 
head only for reasons of demonstrated 
need, and may not last for more than an un
interrupted year, or for a year in the span of 
three years; employees continue to receive 
the salary corresponding to the level to 
which they normally belong. 

1) ai dipendenti appartenenti 
ad un determinato livello posso
no essere temporaneamente 
conferite, per oggettive esigenze 
di servizio, le funzioni del livello 
superiore; 

2) le funzioni superiori attri
buite per la vacanza di un posto 
in organico non possono avere 
durata superiore a sei mesi; 

3) le funzioni superiori attri
buite per la sostituzione di di
pendenti assenti con diritto alla 
conservazione del posto non 
possono superare il periodo 
massimo di diciotto mesi; 

4) durante il periodo di svolgi
mento delle funzioni superiori, 
ove protratto per una durata su
periore a sei mesi, spetta, dopa il 
sesto mese, la retribuzione con
nessa a tali funzioni inclusa 
l'eventuale indennita di cui al 
successivo art. 92; 

5) il conferimento tempora
neo di funzioni superiori e dis
posto con atto formale dal Capo 
Dicastero consultata l'Amminis
trazione del Patrimonio della 
Sede Apostolica. 

Detto conferimento non crea 
nessun diritto a promozione al 
livello superiore. 

§ 7. L'assegnazione a mansio
ni inferiori puo essere disposta 
dal Capo Dicastero solo per og
gettive esigenze di servizio e 
non puo avere durata superiore 
ad un anno continuativo ovvero 
al periodo di un anno nell'arco 
di un triennio, mantenendo in 
ogni caso lo stesso trattamento 
corrispondente al livello di ap
partenenza. 

TITLE VI 

DUTIES OF THE STAFF 

Art. 31 - § 1 .  Those who work at the 
Roman Curia, inasmuch as they collabo
rate in the universal mission of the 
Roman Pontiff, discharge an ecclesial ser
vice, marked with a pastoral character. 
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Art. 31 - § 1. Coloro che la
vorano nella Curia Romana, in 
quanta partecipano alla missio
ne universale del Romano Pon
tefice, prestano un servizio ec
clesiale, contrassegnato da ca
rattere pastorale. 
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§ 2. Essi, insieme a quelli de
gli altri Organismi della Sede 
Apostolica, formano una comu
nita di lavoro che deve distin
guersi per lo spirito che la ani
ma. 

Art. 32 - 11 personale ha il 
dovere di svolgere il proprio la
voro con diligenza, esattezza, 
senso di responsabilita e spirito 
di piena collaborazione. 

Art. 33 - 11 personale e te
nuto ad una esemplare condotta 
religiosa e morale, anche nella 
vita privata e familiare, in confor
mita alla dottrina della Chiesa. 

Art. 34 - 11 personale e te
nuto a comunicare al Capo Di
castero, che provvedera ad in
formare l'Amministrazione del 
Patrimonio della Sede Apostoli
ca, le variazioni concernenti la 
composizione della propria fa
miglia entro trenta giorni dal 
loro verificarsi e a mantenere 
aggiornati i dati di reperibilita, 
informando tempestivamente 
circa eventuali cambiamenti 
della residenza e dell'eventuale 
domicilio. 

Art. 35 - § 1. I sacerdoti e i 
membri di Istituti di vita consa
crata e di Societa di vita aposto
lic a sono tenuti ad indossare 
l'abito ecclesiastico o l'abito del 
proprio Istituto o Societa. 

§ 2. 11 personale laico e te
nuto ad indossare un abito deco
roso. 

Art. 36 - § 1. Tutti sono ob
bligati ad osservare rigorosa
mente il segreto d'ufficio. Non 
possono, pertanto, dare a chi 
non ne abbia diritto informazio
ni relative ad atti o a notizie di 
cui siano venuti a conoscenza a 
causa del loro lavoro. 

§ 2. Con particolare cura sara 
osservato il segreto pontificio, a 
norma dell'Istruzione Secreta 
continere del 4 febbraio 1974. 

10. Cf. AAS LXVI (1974), pp. 89-92. 

§ 2. Together with those working at 
other bodies of the Apostolic See, they 
form a work community which must dis
tinguish itself because of the spirit which 
animates it. 

Art. 32 - Employees must do their 
jobs with diligence, precision, a sense of 
responsibility and a spirit of complete co
operation. 

Art. 33 - Staff persons are required to 
observe exemplary religious and moral 
conduct, even in their private and family 
life, in conformity with Church doctrine. 

Art. 34 - An employee is obligated to 
notify the head of dicastery, who will in
form the Administration of the Patrimony 
of the Apostolic See, regarding any change 
in the composition of his family within 
thirty days from when these changes oc
cur, supplying timely updates on where
abouts, and any possible changes in 
residence or domicile. 

Art. 35 - § 1. Priests and members of 
institutes of consecrated life and of soci
eties of apostolic life must wear ecclesi
astical garb or the religious habit of their 
institute or society. 

§ 2. Lay employees are to dress in a 
dignified manner. 

Art. 36 - § 1 .  Everyone is obliged to 
strictly observe official secrecy. They 
may not, therefore, give unauthorized 
persons any information regarding activi
ties or news which they know because of 
their job. 

§ 2. Pontifical secrecy is to be rigor
ously observed, according to the norms 
of the Instruction Secreta continere dated 
February 4, 197 4. 10 
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Art. 37 - § 1. No one may issue state
ments or give interviews regarding the 
people, activities or governance of the 
dicasteries of the Roman Curia without 
previous authorization by competent au
thority. 

§ 2. Official announcements and state
ments to the press must be issued only by 
the Press Office of the Holy See, accord
ing to the norm of art. 131 § 8. 

Art. 38 - Within the limits of  their 
own official responsibilities, those work
ing at the Roman Curia will participate 
actively in other apostolic works, accord
ing to their own personal vocation. 

Art. 39 - Encouraged and assisted by 
one's own dicastery, employees are ex
pected to remain current regarding devel
opments and technology relevant to their 
areas of expertise. 

Art. 40 - It is forbidden to: 
a) engage in an occupation other than 

one's own duties or service during work 
hours; 

b) leave one's place of work without 
permission of the competent superior; 

c) receive unauthorized personnel in 
one's office; 

d) remove original documents, photo
copies, electronic copies or other archive 
or work materials belonging to the office, 
or to keep outside of the office, any notes 
or private records regarding matters han
dled in dicasteries; 

e) make illegal use of the office's seals 
or letterhead stationery; 

f) use materials, software, instruments 
or equipment belonging to the dicastery 
for personal purposes; 

g) practice a profession, take or keep 
jobs or stable appointments, even though 
private or ecclesiastical in nature, which 
are incompatible with or prejudicial to 
the mission of the office; 
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Art. 37 - § 1. Senza previa 
autorizzazione dell'Autorita com
petente, nessuno puo rilasciare 
dichiarazioni ed interviste, che 
riguardino le persone, l'attivita e 
gli orientamenti <lei Dicasteri del
la Curia Romana. 

§ 2. Le comunicazioni e le di
chiarazioni ufficiali alla stampa 
devono essere rilasciate solo 
tramite la Sala Stampa della 
Santa Sede, a norma dell'art. 131 
§ 8. 

Art. 38 - Quanti lavorano 
nella Curia Romana attendano 
attivamente, nei limiti <lei propri 
impegni di ufficio, ad altre opere 
di apostolato, secondo la pro
pria vocazione specifica. 

Art. 39 - 11 personale ha il 
dovere di tenersi aggiomato a li
vello dottrinale e tecnico circa il 
proprio lavoro specifico, stimo
lato ed assistito dal proprio Di
castero. 

Art. 40 - E' vietato: 
a) attendere, durante l'orario 

di lavoro, ad occupazioni estra
nee al proprio ufficio o servizio; 

b) allontanarsi dal proprio 
posto di lavoro senza permesso 
del Superiore competente; 

c) ricevere estranei nel pro
prio ufficio; 

d) asportare documenti origi
nali, fotocopie, copie elettroni
che o altro materiale d'archivio 
e di lavoro riguardante l'Ufficio 
e tenere fuori dall'ufficio note o 
appunti privati circa le questioni 
che si trattano nei Dicasteri; 

e) usare indebitamente i tim
bri e la carta intestata d'ufficio; 

f) usare materiale, software 
informatici, strumenti ed attrez
zature di proprieta del Dicastero 
per scopi di natura privata; 

g) esercitare professioni, as
sumere o conservare impieghi o 
incarichi stabili, anche se pri
vati, sia pure di carattere eccle
siastico, incompatibili con l'im
pegno d'ufficio o ad esso pregiu
dizievoli; 
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h) percepire provvigioni o 
compensi in occasione dell'ese
cuzione di atti d'uf:ficio; 

i) perseguire direttamente o 
indirettamente interessi privati 
nello svolgimento dell'attivita 
del proprio ufficio; 

l) aderire a istituzioni o asso
ciazioni i cui scopi non sono 
compatibili con la dottrina e la 
disciplina della Chiesa o comun
que partecipare alla loro attivita; 

m) svolgere attivita o pren
dere parte a manifestazioni che 
non siano confacenti al caratte
re di dipendente della Santa 
Sede. 

h) receive commissions or compensa
tion for the performance of official du
ties; 

i) directly or indirectly pursue private 
interests while performing the duties of 
one's office; 

1) join institutions or associations pur
suing ends which are incompatible with 
the doctrine and the discip line of the 
Church, or in any way participate in their 
initiatives; 

m) perform activities or take part in 
meetings which are unsuitable for an em
ployee of the Holy See. 

TITLE VII 

CESSATION OF EMPLOYMENT 

Art. 41 - § 1. I Cardinali 
Capi Dicastero, compiuto il set
tantacinquesimo anno di eta, 
sono pregati di presentare le di
missioni al Romano Pontefice. 

§ 2. Gli altri Capi Dicastero, i 
Segretari e quanti sono ad essi 
equiparati, compiuto il settanta
cinquesimo anno di eta, decado
no dal loro incarico. 

§ 3. 1 ° I Membri dei vari Or
ganismi della Curia Romana 
cessano dal loro ufficio, rag
giunto l'ottantesimo anno di eta. 

2° Coloro che sono Membri 
di detti Organismi in ragione 
dell'ufficio ricoperto, cessano di 
essere Membri allorche lasciano 
quest'ultimo. 

§ 4. I Prelati Uditori della 
Rota Romana, secondo le norme 
proprie, cessano dal servizio at
tivo al compimento del settanta
quattresimo anno di eta. 

§ 5. I Sottosegretari ed equi
parati sono collocati a riposo al 
compimento del settantesimo 
anno di eta. La cessazione dal 
servizio, pen), ha effetto soltan
to dalla data indicata nel provve-

Art. 41 - § 1. Upon arriving at the age 
seventy-five, cardinal heads of dicasteries 
are asked to submit their resignations to 
the Roman Pontiff. 

§ 2. Other heads of dicasteries, secre
taries and all those equivalent to them re
sign at the age of seventy-five. 

§ 3. 1 ° Members of the various bodies of 
the Roman Curia cease from office when 
they have reached the age of eighty. 

2 ° Those who are members of such 
bodies by reason of their office cease to be 
members when their office ceases. 

§ 4. The Prelate Auditors of the Tribunal 
of the Roman Rota, according to proper 
norms, cease from active service when 
they have completed seventy-four years of 
age. 

§ 5. Undersecretaries and their equiva
lents retire when they have completed 
seventy years of age. Cessation of em
ployment, however, takes effect only 
from the date shown on the document 

197 



Part I: Appendix I 

adopted by the Cardinal Secretary of 
State, in agreement with the head of the 
dicastery. 

Art. 42 - Upon the death of the Su
preme Pontiff, resignation from appoint
men ts is regulated by the Apostolic 
Constitution Universi Dominici Gregis. 

Art. 43 - § 1. Clerics or members of 
institutes of consecrated life or societies 
of apostolic life retire when have com
pleted seventy years of age. 

§ 2. Laypersons belonging to the ten 
functional levels retire when they have 
completed sixty-five years of age. 

§ 3. Cessation of employment, how
ever, takes effect only from the moment 
in which it is communicated in writing, in 
accord with art. 44 § 1 below. 

Art. 44 - § 1. For officials on the 10th 

level, provisions regarding cessation from 
service mentioned in the art. 43 above are 
adopted by the Cardinal Secretary of 
State in agreement with the head of the 
dicastery. 

For all other members of the staff men
tioned in art. 7, measures regarding ces
sation from office mentioned in art. 43 
above are adopted by the head of dicast
ery. 

§ 2. Because of their specific ecclesial 
status, clerics and members of institutes of 
consecrated life and of societies of apos
tolic life employed by the Holy See, even 
though hired before the present Regula
tions, may be assigned to another service in 
their diocese or institute or society, with 
the cessation of their service to the Apos
tolic See. Such transfer, without prejudice 
to those involved, occurs at the request of 
the diocesan bishop or of the competent su
perior, and is accepted by the Holy See, or it 
occurs at the instigation of the Apostolic 
See, after having contacted the competent 
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dimento adottato dal Cardinale 
Segretario di Stato, sentito il 
Capo Dicastero. 

Art .  42 - Al la  morte del  
Sommo Pontefice la cessazione 
dagli incarichi e regolata dalla 
Costituzione apostolica Univer
si dominici gregis. 

Art. 43 - § 1. Gli Officiali 
sono collocati a riposo al compi
mento del settantesimo anno di 
eta, se sono chierici o apparte
nenti agli Istituti di vita consa
crata o alle Societa di vita apos
tolica. 

§ 2. I laici, appartenenti ai 
dieci livelli funzionali, sono col
locati a riposo al compimento 
del sessantacinquesimo anno di 
eta. 

§ 3. La cessazione dal servi
zio, pero, ha effetto soltanto dal 
momento in cui e comunicata 
per iscritto in conformita al suc
cessivo art. 44 § 1. 

Art. 44 - § 1. Per gli Officiali 
di 10° livello, i provvedimenti di 
cessazione dal servizio di cui al 
precedente art. 43 sono adottati 
dal Cardinale Segretario di  
Stato, sentito il Capo Dicastero. 

Per il restante personale di 
cui all'art. 7 i provvedimenti di 
cessazione dal servizio di cui al 
precedente art. 43 sono adottati 
dal Capo Dicastero. 

§ 2. A motivo del loro speci
fico stato ecclesiale, i chierici ed 
i membri di lstituti di vita consa
crata e di Societa di vita aposto
lica dipendenti della Santa Sede, 
anche se assunti anteriormente 
al presente Regolamento, posso
no essere assegnati ad altro ser
vizio in Diocesi o nel loro Isti
tuto o Societa di appartenenza, 
con cessazione del rapporto di 
servizio alla Sede Apostolica. 
Tale trasferimento, che non con
nota alcun giudizio meno favo
revole nei confronti degli inte
ressati, avviene su richiesta del 
Vescovo diocesano o del com-
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petente Superiore, accettata dal
la Santa Sede, o per disposizio
ne della Sede Apostolica, dopo 
aver preso contatto con il com
petente Vescovo o Superiore. 
Prima di adottare un simile pro
vvedimento, che avra valore vin
colan te, si sentira il parere 
dell'interessato. 

§ 3. Per la cessazione dal ser
vizio per rinuncia all'Ufficio, e 
per motivi disciplinari, valgono 
rispettivamente le disposizioni 
di cui agli artt. 57, 67, 69, e artt. 
74, 76, 79, 80. 

§ 4. Al dipendente che termi
na il servizio si applicano le dis
posizioni previste per il tratta
mento pensionistico e di liquida
zione. 

bishop or superior. Before taking any such 
measure, which will be binding, the person 
involved must be consulted. 

§ 3. Cessation of employment due to 
resignation from office, or, for disciplin
ary reasons , is governed by arts. 57 , 67 , 
69, and arts. 74, 76 , 79, 80, respectively. 

§ 4. Existing provisions regarding pen
sion and severance apply to personnel 
terminating their employment. 

TITLE VIII 

WORKING HOURS, DAYS OFF AND VACATIONS 

Art. 45 - § 1. Per il persona
le a tempo pieno le ore lavorati
ve settimanali sono trentasei, 
salvo quanto diversamente dis
posto dalla Superiore Autorita 
per determinati servizi. L' orario 
quotidiano di servizio e fissato 
dalla Segreteria di Stato d'intesa 
con l'Amministrazione del Patri
monio della Sede Apostolica. 

§ 2. Per particolari motivi di 
servizio la Segreteria di Stato puo 
concedere ad un Dicastero di ap
plicare varianti nell'articolazione 
dell'orario ordinario di lavoro 
stabilito per la Curia Romana 

§ 3. I Capi Dicastero possono 
permettere ai singoli una flessi
bilita di mezz'ora nell'orario di 
entrata in servizio e, conseguen
temente, di uscita. 

§ 4. Ogni eventuale riduzione 
dell'orario di lavoro <lei singoli 
deve essere comunicata all'Am
ministrazione del Patrimonio 
della Sede Apostolica per la re
lativa diminuzione di stipendio. 

Tale riduzione non deve su
perare le sei ore settimanali e 
non potra essere di durata supe-

Art. 45 - § 1. Unless established oth
erwise by competent authority due to 
specific duties , fulltime employees work 
thirty-six hours weekly. Daily work hours 
are established by the Secretariat of State 
in agreement with the Administration of 
the Patrimony of the Apostolic See. 

§ 2. In view of particular circumstan
ces, the Secretariat of State may permit a 
dicastery to make changes to the ordinary 
working hours established for the Roman 
Curia. 

§ 3. Heads of dicasteries may grant in
dividual employees the flexibility of thirty 
minutes regarding the time for beginning 
and finishing work. 

§ 4 . Any reduction of working hours 
for employees must be reported to the 
Administration for the Patrimony of the 
Apostolic See for a corresponding salary 
reduction. 

This reduction must not exceed s ix 
hours per week and may not last for more 
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than six months, except for members of 
institutes of consecrated life and of soci
eties of apostolic life, as mentioned in 
art. 15 § 1, n. 3. 

Art. 46 - § 1. The Secretariat of State, 
in agreement with the Administration of 
the Patrimony of the Apostolic See, may 
authorize dicasteries to establish part
time positions, if circumstances do not 
justify fulltime employment. 

§ 2. The current norms governing full
time personnel also apply to part-time 
employees. 

§ 3. For the duration of their service, 
part-time personnel are responsible for a 
portion of the duties assigned to a full
time employee, which portion may not be 
less than 50% of fulltime duties. In any 
case, the sum of portions of part-time po
sitions may not exceed the total number 
of fulltime positions. 

§ 4. Part-time employment must result 
from a written act and must indicate the 
length of service, as articulated in § 5 be
low. 

§ 5. Part-time work may be: 

- performed for a reduced amount of 
time each workday (horizontal part-time); 

- performed on some days of the week 
(vertical part-time), such that the average 
number of hours prescribed for weekly 
part-time work are fulfilled. 

§ 6. Part-time employees are excluded 
from working overtime. 

§ 7. With the permission of the head of 
the dicastery, personnel so inclined 
may perform other duties which are not 
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riore ai sei mesi, salvo che per i 
membri di Istituti di vita consa
crata e Societa di vita apostolica 
come da art. 15 § 1, n. 3. 

Art. 46 - § 1. La Segreteria 
di Stato, d'intesa con l'Amminis
trazione del Patrimonio della 
Sede Apostolica, puo autorizza
re i Dicasteri a costituire rappor
ti di lavoro a tempo parziale lad
dove le esigenze di servizio non 
giustifichino il tempo pieno. 

§ 2. Per l'assunzione del per
sonale a tempo parziale si appli
ca la normativa vigente in mate
ria per il personale a tempo 
pieno. 

§ 3. Il dipendente a tempo 
parziale copre una frazione di 
posto di organico corrisponden
te alla durata della prestazione 
lavorativa che non puo essere 
inferiore al 50% di quella a tem
po pieno. In ogni caso, la somma 
delle frazioni di posto a tempo 
parziale non puo superare il nu
mero complessivo <lei posti di 
organico a tempo pieno. 

§ 4. Il rapporto di lavoro a 
tempo parziale deve risultare da 
atto scritto e deve contenere 
l'indicazione della durata della 
prestazione lavorativa di cui al 
successivo § 5. 

§ 5. Il tempo parziale puo es
sere realizzato: 

- con articolazione della 
prestazione di servizio ridotta in 
tutti i giorni lavorativi (tempo 
parziale orizzontale); 

- con articolazione della pre
stazione su alcuni giorni della 
settimana, (tempo parziale verti
cale ), in misura tale da rispetta
re la media della durata del la
voro settimanale prevista per il 
tempo parziale. 

§ 6. Il personale con rapporto 
di lavoro a tempo parziale e es
cluso dalla prestazione di lavoro 
straordinario. 

§ 7. Al personale interessato e 
consentito, previa motivata auto
rizzazione del Capo Dicastero, 
l'esercizio di altre prestazioni di 
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lavoro che non arrechino pregiu
dizio alle esigenze di servizio e 
non siano incompatibili con le at
tivita del Dicastero. 

§ 8 .  1 1  trattamento econo
mico spettante al dipendente 
con rapporto di lavoro a tempo 
parziale e stabilito con riferi
mento a quello del personale di 
pari livello funzionale a tempo 
pieno, secondo criteri di propor
zionalita, per tutte le voci retri
butive, riferiti all'orario di servi
zio prestato, ed e soggetto alle 
ritenute relative ai previsti trat
tamenti di assistenza sanitaria, 
di pensione e di liquidazione. 

§ 9. 11 personale con un rap
porto di lavoro a tempo parziale 
orizzontale, ha diritto allo stesso 
numero di giomi di ferie previsti 
per i dipendenti a tempo pieno; 
per il personale con rapporto di 
lavoro a tempo parziale vertica
le, il numero delle ferie e ridotto 
proporzionalmente. 

§ 10. Al personale assunto a 
tempo parziale, tenuto conto 
della ridotta durata della presta
zione e delle peculiarita del suo 
svolgimento, si applicano, in 
quanto compatibili, le disposi
zioni degli altri istituti normativi 
dettate per il rapporto a tempo 
pieno. 

Art. 47 - § 1. L'orario di la
voro deve essere interamente 
osservato. Per inosservanze oc
casionali e applicata una ritenu
ta sulla retribuzione in ragione 
del tempo sottratto al servizio. 

§ 2. Nei confronti del dipen
dente che, senza giustificato 
motivo, non osservi ripetuta
mente l'orario di lavoro, oltre 
alla ritenuta sulla retribuzione 
in ragione del tempo sottratto al 
servizio, si procede in via disci
plinare secondo le norme conte
nute nel presente Regolamento. 

§ 3. N el caso di malattia o di 
altro impedimento imprevisto il 
dipendente dovra osservare 
quanto disposto al successivo 
art. 56 § 2 e seguenti. 

incompatible with and which do not jeop
ardize the work of the dicastery. 

§ 8. The remuneration due to part-time 
employees is established with reference 
to that of full-time employees at the same 
level, according to the criterion of pro
portionality, for all items regarding salary 
and work hours, and it is subject to with
holding for health service, pension and 
severance. 

§ 9. Those with horizontal part-time 
employment are entitled to the same 
number of vacation days as established 
for full-time employees; for personnel in 
vertical part-time employment, the num
ber of vacation days is reduced propor
tionately. 

§ 10. The norms established for full
time employees also apply, to the extent 
compatible, to part-time personnel, tak
ing into consideration the particular na
ture and the reduced duration of their 
service. 

Art. 4 7 - § 1 .  Working hours must be 
strictly observed. In the event of occa
sional non-observance, salary is reduced 
in proportion to the time lost. 

§ 2. Disciplinary measures established 
by the norms in the present Regulation 
will be applied to any employee who re
peatedly and without just cause does not 
observe the work schedule, in addition to 
the reduction in salary in the proportion 
to the time lost. 

§ 3. In the event of an illness or other 
unforeseen impediment, employees must 
observe the procedure of art. 56§ 2 below 
and the following. 
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Art. 48 - § 1. Employees are entitled 
to a weekly day off, normally falling on a 
Sunday. 

§ 2. Those employees, who due to the 
particular nature of their duties must 
work on a Sunday, will have a fixed day 
off during that week. 

Art. 49 - Overtime which exceeds ten 
hours per month must be previously au
thorized by the Administration for the 
Patrimony of the Apostolic See, and is to 
be limited to cases of true need. 

Art. 50 - In addition to Sundays and 
other Holy Days of Obligation, holidays 
will be: 

1) the anniversary of the election of 
the Supreme Pontiff; 

2) the name day of the Supreme Pon
tiff; 

3) the anniversary of the institution of 
Vatican City State; 

4) the feast of Saint Joseph the Worker; 

5) the last three days of Holy Week; 

6) the Monday and Tuesday following 
Easter; 

7) the vigil and the day following the 
feast of the Assumption of Mary; 

8) All Souls' Day; 

9) the day before and the two days 
after Christmas; 

10) the last day of the year. 
Art. 5 1  - § 1. The employees of the 

Roman Curia are entitled to twenty-six 
working days of annual vacation, accord
ing to the calendar of the Apostolic See. 

§ 2. Vacations are computed according 
to the solar year. For parts of a year, the 
number of vacation days to which one is 
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Art. 48 - § 1 .  I dipendenti 
hanno diritto ad un giorno di ri
poso settimanale, che coincide 
normalmente con la domenica. 

§ 2. Per i dipendenti che, per 
inderogabili esigenze di servi
zio, debbano prestare la propria 
opera la domenica, il riposo set
timanale e fissato in un giorno 
feriale della settimana immedia
tamente successiva. 

Art. 49 - 11 ricorso alle pres
tazioni di lavoro straordinario 
superiore a dieci ore mensili 
deve essere preventivamente 
autorizzato dall' Amministrazio
ne del Patrimonio della Sede 
Apostolica ed essere limitato ai 
casi di effettiva necessifa 

Art. 50 - Oltre alle domeni
che e alle altre feste di precetto, 
saranno anche giorni di vacan
za: 

1) l'anniversario della elezio
ne del Somma Pontefice; 

2) l'onomastico del Somma 
Pontefice; 

3) l'anniversario della istitu
zione dello Stato della Citta del 
Vaticano; 

4) la memoria liturgica di S. 
Giuseppe artigiano; 

5) i tre ultimi giorni della Set
timana santa; 

6) il lunedi e il martedl di Pas
qua; 

7) la vigilia e il giorno succes
sivo alla Assunzione di  Maria 
Santissima; 

8) la Commemorazione dei 
fedeli defunti; 

9) la vigilia e i due giorni suc
cessivi al Santo Natale; 

10) l'ultimo giomo dell'anno. 
Art. 51 - § 1 .  11 personale 

della Curia Romana ha diritto 
alle ferie annuali nella misura di 
ventisei giomi lavorativi, secon
do il calendario della Sede Apos
tolica. 

§ 2. Le ferie si calcolano in ra
gione dell'anno solare. Per fra
zioni di anno il numero dei giorni 
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di ferie a cui si ha diritto e pro
porzionale ai mesi di servizio 
prestato. Per frazioni di mese il 
numero <lei giorni di ferie a cui si 
ha diritto e proporzionale ai gior
ni di lavoro svolto. 

Art. 52 - § 1. Le ferie, che 
costituiscono un diritto irri
nunciabile e non sono monetiz
zabili, devono essere godute in 
uno o due periodi tra il 1 ° giugno 
e il 30 settembre, secondo le ta 
belle che saranno preparate in 
tempo utile in ogni Dicastero, 
tenendo conto delle esigenze 
del lavoro. 

§ 2. Al personale che, per mo
tivi di servizio, non ha potuto go
dere l'intero periodo di ferie en
tro il periodo di cui al § 1, sara 
concesso il residuo periodo di 
ferie entro il 31 marzo dell'anno 
successivo. Le ferie annuali non 
sono cumulabili con quelle non 
godute nell'anno solare prece
dente. 

§ 3. Al personale chiamato al 
servizio della Curia Romana da 
Paesi fuori dell'area geografica 
italiana e concessa una maggio
razione di tre giorni se rientra 
nel proprio Paese europeo, e di 
cinque giorni se ritorna nel pro
prio Paese extra-europeo. 

§ 4. Deroghe alle disposizioni 
<lei §§  1-3 possono essere con
cesse per particolari ragioni. 

§ 5. La malattia e l'infortunio 
interrompono il decorso delle 
ferie ove portino a ricovero os
pedaliero. 

§ 6. Fermo restando il dis
posto del § 1, all'atto della ces
sazione dal servizio, qualora le 
ferie spettanti a tale data non 
siano state fruite per documen
tate esigenze di servizio, si pro
cede al pagamento sostitutivo 
delle stesse. 

entitled is proportionate to the months of 
service. For parts of a month, the number 
of vacation days to which one is entitled 
is proportionate to the days of service. 

Art. 52 - § 1. Vacation days are a right 
which may not be renounced or compen
sated for monetarily, and should be en
joyed during one or two periods between 
June 1st and September 30th, according to 
the schedules which will be prepared by 
every dicastery in a timely manner, and 
bearing in mind the requirements of the 
work 

§ 2. Employees, who because of their 
work could not take all of their vacation 
within the time limit mentioned in § 1 will 
be allowed to take the remaining vaca
tions days not later than March 31st of the 
following year. Annual vacation days may 
not be added to those remaining from the 
preceding year. 

§ 3. Employees in the service of the 
Roman Curia coming from countries out
side of Italy are entitled to an additional 
three days if returning to their native Eu
ropean country, and an additional five 
days if visiting their native country out
side of Europe. 

§ 4. Exceptions to dispositions of §§ 1-
3 may be granted for special reasons. 

§ 5. Illnesses or accidents which re
quire hospitalization or recuperation in
terrupt the vacations period, and shall not 
be calculated as such. 

§ 6. Without prejudice to the disposi
tions of § 1, when employees cease from 
service without having taken all of their 
vacation days to which their were entitled 
due to the verifiable requirements of their 
job, they are to be paid for their remain
ing vacation days. 
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TITLE IX 

SPECIAL PROVISIONS 

Art. 53 - Special provisions are: 

1) permissions; 
2) imposed leaves of absence; 
3) exemption from service; 
4) temporary suspension from work; 

5) job resignation. 

CHAPTER I 

Permissions 

Art. 54 - § 1. In accordance with ca
nonical prescriptions1 1  clerics and mem
bers of institutes of consecrated life and 
of societies of apostolic life are entitled 
to six days of paid leave annually to at
tend spiritual exercises. 

§ 2. Lay employees belonging to associ
ations of pontifical and diocesan right 
may, upon request, take up to six days of 
paid leave annually to attend spiritual ex
ercises , as provided by the association's 
approved statutes. 

§ 3. An absence resulting from permis
sion to attend spiritual exercises always 
requires the agreement and approval of 
the head of dicastery. 

Art. 55 - § 1. Leaves of absence are to 
be granted for specific reasons and are 
documented by the head of dicastery, who 
will report them to the Administration of 
the Patrimony of the Apostolic See. 

Art.  53 - Sono provvedi
menti particolari: 

1) i permessi; 
2) il collocamento in aspetta

tiva; 
3) la dispensa dal servizio; 
4) il collocamento in disponi

bilita; 
5) la rinuncia all'ufficio. 

Art. 54 - § 1. In osservanza 
delle prescrizioni canonichei 
chierici e i membri degli lstituti 
di vita consacrata e delle So
cieta di vita apostolica potranno 
usufruire ogni anno di sei giorni 
di calendario solare di permesso 
retribuito per il normale corso 
di esercizi spirituali. 

§ 2. I dipendenti laici appar
tenenti ad Associazioni di diritto 
pontificio e di diritto diocesano, 
potranno usufruire, ogni anno, a 
richiesta, fino ad un massimo di 
sei giomi di calendario solare di 
permesso retribuito, per il nor
male corso di esercizi spirituali 
disposto dallo Statuto appro
vato. 

§ 3. L'assenza dovuta a per
messo per esercizi spirituali va 
comunque sempre concordata 
ed autorizzata dal Capo Dicas
tero. 

Art .  55 - § 1.  I permessi 
sono concessi per motivi speci
fici e documentati dal Capo Di
castero che ne da comunicazio
n e al l 'Amministrazione del 
Patrimonio della Sede Apostoli
ca. 

11. Cf. CIC cc. 276 § 2,4°; 663 § 5; 719 § 1 ,  739; CCEO cc. 369 § 2, 427, 473 § 2,3° ; 638 § 2. 
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§ 2. 11 permesso retribuito 
compete di diritto nelle seguenti 
occasioni: 

1) per decesso di consangui
nei ed affini in primo e secondo 
grado secondo il computo cano
nico, un periodo di cinque giomi 
di calendario solare, oltre alla 
durata dell'eventuale viaggio; 

2) per sostenere esami con
nessi con il lavoro svolto per la 
Sede Apostolica, i giomi stretta
mente necessari; 

3) per i laici, in occasione del 
matrimonio, quindici giorni di 
calendario solare e, in occasio
n e della nascita dei figli, un 
giomo. 

§ 3. Possono essere concessi 
perrnessi retribuiti nelle seguen
ti occasioni: 

1) in occasione di grave ma
lattia, con pericolo di vita, di 
consanguinei ed affini in prirno e 
secondo grado secondo il com
pu to canonico, un periodo di 
cinque giorni di calendario sola
re, prorogabile a prudente giudi
zio del Capo Dicastero; 

2) per le donazioni di sangue, 
il tempo necessario. 

§ 4. Per altri motivi possono 
essere concessi, compatibilrnen
te con le esigenze di servizio, dei 
perrnessi non retribuiti, a condi
zione che i periodi di perrnesso 
non superino complessivarnente 
sei giorni lavorativi nel corso 
dell'anno solare. 

Art. 56 - § 1 .  11 dipendente 
non in prova ha diritto a permes
si retribuiti, entro il lin1ite mas
simo di complessivi quaranta 
giorni di calendario solare 
nell'arco di  ogni anno, per cure 
o per malattie di breve durata. 
Al raggiungimento del limite 
massimo il dipendente, non in 
prova, e collocato d'ufficio in as
pettativa secondo quanto stabi
lito all'art. 59 del presente Rego
lamento. 

§ 2. Nel caso di malattia o di 
altro irnpedimento imprevisto, il 
dipendente e tenuto ad inforrna-

§ 2. Employees are entitled to a paid 
leave in the following circumstances: 

1) in the event of the death of family 
members and in-laws of the first and sec
ond degree as canonically computed, for 
a period of five calendar days, in addition 
to the length of any travel, if applicable; 

2) in order to take exams related to 
work performed for the Apostolic See, 
limited strictly to the days necessary; 

3) for lay persons, fifteen calendar 
days are granted at the time of their wed
ding; for the birth of children, one day is 
granted. 

§ 3. Paid permits may also be granted 
in the following situations: 

1) in the event of a serious illness, with 
danger of death, of blood-relations and in
laws up to the first and second degree as 
canonically computed, five calendar days, 
which, in the prudent judgement of the di
castery head may be extended; 

2) for blood donations, limited to the 
time needed. 

§ 4. Unpaid leaves may be granted for 
other reasons, in so far as service needs 
allow, only if such leaves do not exceed 
six working days during the entire calen
dar year. 

Art. 56 - § 1. Employees who have com
pleted the probationary period are entitled 
to paid leaves, up to a maximum of forty 
days in the calendar year, for medical treat
men ts or temporary illnesses. When the 
maximum number of sick days is reached, 
employees beyond the probationary period 
are officially placed on a temporary leave of 
absence, according to the prescriptions of 
art. 59 of the present Regulation. 

§ 2. In the event of an illness or of an
other unforeseen impediment, employ
ees are required to inform their direct 
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superior, on the first day of absence and 
within the first hour of the workday, re
porting their actual place of residence if 
different from their permanent one; they 
must also fulfill the requirements men
tioned in the following paragraphs. 

§ 3. Employees must be available at 
any moment for a visit by the company 
doctor sent by the Director of Health Ser
vices of Vatican City State. 

For this reason employees on sick leave 
must be available at their residence or at 
another place which they have specified, 
and are required to report any absences 
from their home which were authorized by 
their private physician. 

§ 4.  If employees are sick for more 
than two days, they must obtain a medi
cal certificate within the third day, which 
is to be sent to one's direct superior 
within forty-eight hours of its issue. 

The presumed duration of the illness 
must be specified in the certificate. 

§ 5. During the period of sickness men
tioned in the preceding paragraphs em
ployees are entitled to paid sick leave. If, 
however, the reasons produced to justify 
the absence are considered insufficient or 
non-existent, or if an employee is not avail
able as specified in § 3, the absence is con
sidered arbitrary and the employee may be 
subject to disciplinary measures in addi
tion to loss of pay. 

§ 6. Sick leave granted for the time 
strictly necessary to undergo medical 
treatment, whether diagnostic or thera
peutic, which was not included in the di
agnosis and which cannot be performed 
outside of working hours, will not be 
computed in the days mentioned in § 1 of 
the present article. 
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re, nel primo giomo di assenza 
entro la prima ora del suo orario 
di servizio, il proprio Superiore 
diretto, a comunicare il luogo 
della propria dimora se diverso 
da quello abituale e ad adempie
re gli obblighi previsti nei suc
cessivi paragrafi. 

§ 3 . In qualsiasi momento 
puo essere disposto il controllo 
medico-fiscale tramite la Dire
zione <lei Servizi Sanitari dello 
Stato della Citta del Vaticano. 

A tal fine il dipendente in ma
lattia deve rendersi reperibile 
alla propria dimora oppure al di
verso luogo da egli stesso indi
cato e deve altresl comunicare 
eventuali assenze dalla propria 
abitazione, autorizzate dal me
dico curante. 

§ 4. Se la malattia si protrae 
oltre il secondo giomo, il dipen
dente deve ottenere entro il te
rzo giomo il certificato medico 
che va trasmesso al Superiore 
diretto, entro quarantotto ore 
dal suo rilascio. 

N el certificato deve essere 
specificata la presumibile dura
ta dell'infermita. 

§ 5 . Durante l'assenza per 
malattia di cui ai paragrafi pre
cedenti il dipendente ha diritto 
all'intera retribuzione. Qualora 
tuttavia si dimostrino insussis
tenti o insufficienti i motivi ad
dotti per giustificare l'assenza, 
ovvero il dipendente contra
vvenga all'obbligo di reperibilita 
di cui al § 3, questa e ritenuta ar
bitraria, e il dipendente, oltre a 
perdere la retribuzione, e passi
bile di sanzioni disciplinari. 

§ 6. 11 permesso per il tempo 
strettamente necessario conces
so per sottoporsi a prestazioni 
mediche, sia diagnostiche che te
rapeutiche, che non siano com
prese nel periodo di prognosi per 
malattia e non siano eseguibili 
fuori dell'orario di servizio, non 
verra computato nei giorni pre
visti al § 1 del presente articolo. 
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§ 7. Nel caso di infermita deri
vante da infortunio non sul la
voro, causata da eventuali res
ponsabilita di terzi, il dipendente 
e tenuto in ogni caso a dame co
municazione all' Amministrazio
ne la quale ha diritto di recupera
re dal terzo responsabile le 
retribuzioni da essa corrisposte 
durante il periodo di assenza ai 
sensi delle norme del presente 
Regolamento, compresi gli oneri 
riflessi inerenti. 

§ 8. I periodi di malattia supe
riori ai dieci giorni di calendario 
solare, tra i quali non intercorra 
un periodo di almeno trenta 
giomi, si computano agli effetti 
di cui al § 1 del presente articolo 
ed agli effetti del collocamento 
in aspettativa di cui all'art. 59 
§ 3 del presente Regolamento. 

§ 7. In the event of an illness deriving 
from an accident which did not take place 
at work, caused by any possible responsi
bility of third parties, employees must 
nevertheless report it to the Administra
tion, which has the right to recover from 
responsible third parties any payments 
made during the employee's absence, ac
cording to the norms of the present Regu
lations, and including applicable taxes. 

§ 8. Illnesses lasting for more than ten 
calendar days, between which a period of 
at least thirty days does not elapse, are 
computed for purposes mentioned in § 1 
of the present article, and for purposes of 
placing employees on temporary leaves 
of absence as mentioned in art. 59 § 3 of 
the present Regulations. 

CHAPTER II 

Authorities Competent for Executing the Following Provisions 

Art. 57 - Il collocamento in 
aspettativa, la dispensa dal ser
vizio, il collocamento in disponi
bilita, la rinuncia volontaria o di
chiarata d'ufficio di cui agli artt. 
58, 64, 66, 67, 69, sono applicati 
dal Capo Dicastero. 

Art. 57 - Placing an employee on tem
porary leave, dispensing one from ser
vice, temporarily suspending one from 
work, and the voluntary or imposed resig
nation treated in arts. 58 , 64, 66, 67, 69, 
must be executed by the head of the di
castery. 

CHAPTER III 

Placing an Employee on Temporary Leave 

Art. 58 - Il collocamento in 
aspettativa puo essere disposto 
per infermita, per matemita, per 
motivi personali o di famiglia e 
per servizio militare. Tale pro
vvedimento deve essere tempes
tivamente comunicato all'Am
ministrazione del Patrimonio 
della Sede Apostolica. 

Art. 59 - § 1. Si dispone l'as
pettativa per infermita, a do
manda o d'ufficio, quando sia 
accertata, in base al giudizio del
la Direzione dei Servizi Sanitari 
dello Stato della Citta del Vatica-

Art. 58 - Placing an employee on tem
porary leave of absence may be done for 
reasons of illness, maternity, personal or 
family reasons, or for military service. 
Such a provision is to be reported imme
diately to the Administration of the Patri
mony of the Apostolic See. 

Art. 59 - § 1. A temporary leave of ab
sence motivated by illness, whether re
quested or automatic, is granted when, in 
the judgement of the Director of Health 
Services for Vatican City State, it is veri-
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fied that an illness temporarily prevents 
one's regular performance of work. 

§ 2. Such medical verification may be 
made by the employee's personal doctor, 
upon the request and at the expense of 
the employee. 

§ 3. A temporary leave of absence for 
reasons of illness is required when the 
prognosis reveals that an illness will last 
longer than forty days, and when in fact 
the sickness actually lasts for more than 
forty calendar days. 

§ 4. A temporary medical leave of ab
sence ends when the cause motivating it 
ceases. It may not extend beyond twelve 
months. 

§ 5. During a temporary leave of absence 
caused by illness, employees are entitled to 
full salary, excluding compensation con
nected to one's being physically present at 
work or to the completion of specific tasks. 

§ 6. The time spent on temporary leave 
due to illness is computed for all aspects 
of length of service. 

§ 7. If an illness causing a temporary 
leave of absence is determined to be caused 
by one's work, the norm mentioned in 
art. 60 is to be applied. 

§ 8. Two periods of temporary medical 
leave are added together only for pur
poses of the time limit referred to in § 4, 
when the period of service between them 
is not longer than three months. 

§ 9. The total length of temporary leave 
and therefore of absences caused by ill
ness may not exceed twenty-four months 
every five years, starting from the first 
day of the first leave of absence. 

§ 10. Days of temporary leaves due to 
illness are computed according to the 
solar calendar. The leave is computed 
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no, l'esistenza di una malattia 
che impedisca temporaneamen
te la regolare prestazione del 
servizio. 

§ 2. Agli eventuali accerta
menti sanitari puo assistere un 
medico di fiducia dell'interes
sato, se questi ne fa richiesta e 
ne assume le spese. 

§ 3. Si dispone il collocamen
to in aspettativa per infermita 
quando la prognosi della malat
tia e superiore a quaranta giorni 
e quando di fatto la malattia si 
prolunga oltre i quaranta giomi 
di calendario solare. 

§ 4. L'aspettativa per infermi
ta ha termine col cessare della 
causa per la quale fu disposta. 
Essa non puo protrarsi per piu 
di dodici mesi. 

§ 5. Durante l'aspettativa per 
infermita si ha diritto all'intera 
retribuzione, con esclusione dei 
compensi connessi con la pre
senza in servizio o con l'espleta
mento di specifiche funzioni. 

§ 6. 11 tempo trascorso in as
pettativa per infermita e compu
tato a tutti gli effetti connessi 
con l'anzianita di servizio. 

§ 7. Qualora l'infermita che e 
motivo dell'aspettativa sia rico
nosciuta dipendente da causa di 
servizio si applica la normativa 
prevista all'art. 60. 

§ 8. Due periodi di aspettati
va per infermita si sommano, ai 
soli effetti del limite massimo 
previsto dal § 4, quando tra essi 
non intercorra un periodo di ser
vizio superiore a tre mesi. 

§ 9. La durata complessiva 
dell'aspettativa e comunque del
le assenze per infermita non puo 
superare, in ogni caso, i venti
quattro mesi in un quinquennio, 
che decorre dalla data di inizio 
della prima aspettativa. 

§ 10. I giorni relativi all'aspet
tativa per infermita si computa
no secondo il calendario solare. 
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La scadenza dell'aspettativa de
corre dalla data dell'attestazione 
medica. 

Art. 60 - N ei casi di infortu
nio o malattia per fatti di servi
zio si procede secondo le vigenti 
"N orme per la disciplina delle 
prestazioni che competono al 
personale che ha sublto lesione 
fisica o psichica da infortunio o 
contratto malattia per fatti di 
servizio". 

Art. 61 - § 1. 11 collocamen
to in aspettativa per matemita e 
disposto in base ad apposita cer
tificazione medica, confermata 
dalla Direzione dei Servizi Sani
tari dello Stato della Citta del 
Vaticano. 

§ 2. L'aspettativa ha inizio tre 
mesi prima della presunta data 
del parto e continua per tre mesi 
dopa il parto. 

§ 3. Su domanda dell'interes
sata e previo parere della Dire
zione dei Servizi Sanitari dello 
Stato della Citta del Vaticano, 
l'aspettativa per maternita puo 
iniziare anche due mesi prima 
della presunta data del parto e 
continuare per quattro mesi 
dopa il parto. 

§ 4. Dopa il parto, l'interessa
ta dovra inviare all'Ufficio di ap
partenenza il certificato di nas
cita per il conteggio del succes
sivo periodo di aspettativa. 

§ 5. Durante il periodo di as
pettativa per maternita e corris
posta l'intera retribuzione, con 
esclusione dei compensi con
nessi con la presenza in servizio 
o con l'espletamento di specifi
che funzioni. 

§ 6. 11 tempo trascorso in as
pettativa per matemita e com
putato a tutti gli effetti connessi 
con l'anzianita di servizio. 

§ 7. Per tutto il periodo dell'al
lattamento diretto o misto, da 
documentare con certificazione 
medica, viene concessa una ridu
zione d'orario di due ore gioma
liere fino al compimento di un 

starting from the date on the medical cer
tificate. 

Art. 60 - In cases of a work-related 
accident or illness, the current applicable 
norms are found in: "Norms governing the 
services owed to employees who suffer 
physical or psychological injury caused 
by a work-related accident or illness." 

Art. 61 - § 1. Placing an employee on 
maternity leave is done on the basis of 
proper medical certification, confirmed 
by the Department of Health Services of 
Vatican City State. 

§ 2. The period of leave begins three 
months before the presumed date of birth 
and continues for three months after the 
birth. 

§ 3. At the request of the person con
cerned and on the advice of the Depart
ment for Health Services of Vatican City 
State, the period of maternity leave may 
also begin two months before the pre
sumed date of birth and continue for four 
months after the birth. 

§ 4. After giving birth the mother must 
send the birth certificate to the office for 
which she works, for purposes of com
puting the period of maternity leave. 

§ 5. During the period of maternity 
leave the employee is entitled to the full 
salary, excluding compensation con
nected to one's being physically present 
at work or to the completion of specific 
tasks. 

§ 6. The time spent on a maternity leave 
is computed for all aspects of length of 
service. 

§ 7. For the entire period of breast or 
mixed feeding, to be documented with 
medical certification, a reduction of two 
hours per day is granted until the child 
has completed the first year. The reduced 
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working hours must be taken consecu
tively. 

§ 8. Any extension of maternity leave 
beyond the period established in the pre
ceding paragraphs may not exceed the 
child's first birthday; in such a case the 
monthly stipend will be reduced by 50% 
altogether. 

This period is computed for purposes 
of length of service and of any possible 
retirement allowance, upon payment of 
the relevant withholdings computed on 
the entire salary to which the employee is 
entitled each time during such periods. 

§ 9. Dispositions in the preceding sub
sections support the norms of title II -
Terms of protection for maternity and of 
title III -Terms pro tecting employees 
with disabled relatives in the current 
"Provisions on behalf of the family". 

Art. 62 - § 1. Upon written request by 
employees who have completed the pro
bationary period, temporary leaves of ab
sence for personal or family reasons may 
be granted, for serious and verified rea
sons. 

§ 2. The competent authority decides 
within thirty days from the submission of 
the request and has the power, for rea
sons which must be explained in the re
sponse, to deny the request, to delay its 
granting and to reduce the length of the 
requested leave. 

§ 3. A temporary leave of absence for 
personal or family reasons may not last 
for more than six continuous or inter
rupted months within the first ten years 
of service, nor for more than one continu
ous or interrupted year after ten years of 
service; following appropriate notice, it 
may also be suspended or revoked for 
reasons of work. 
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anno di eta del bambino. L'orario 
di servizio ridotto dovra essere 
comunque articolato in modo 
continuativo. 

§ 8. 11 collocamento in aspet
tativa oltre il periodo fissato nei 
precedenti paragrafi puo essere 
prorogato non oltre il compi
mento del primo anno di eta del 
bambino, con retribuzione men
sile ridotta complessivamente 
del 50%. 

Tale periodo e computato 
agli effetti dell'anzianita di servi
zio e dell'eventuale trattamento 
di quiescenza, previo versamen
to delle relative ritenute calcola
te sull'intera retribuzione tempo 
per tempo spettante alla dipen
dente durante tali periodi. 

§ 9. Integrano le disposizioni 
<lei precedenti commi le N orme 
del Titolo II Agevolazioni a tu
tela della maternitti e del Titolo 
III - Agevolazioni in favore di 
dipendenti con familiari disa
bili delle vigenti "Provvidenze a 
favore della Famiglia". 

Art. 62 - § 1. L'aspettativa 
per motivi personali o di fami
glia puo essere disposta, su do
manda scritta del dipendente 
non in prova, per gravi ragioni 
debitamente accertate. 

§ 2. L'Autorita competente de
cide entro trenta giomi dalla pre
sentazione della domanda ed ha 
facolta, per ragioni da enunciare 
nel provvedimento, di respinger
la, di ritardame l'accoglimento e 
di ridurre la durata dell'aspettati
va richiesta. 

§ 3. L'aspettativa per motivi 
personali o di famiglia non puo 
durare oltre sei mesi continui o 
interrotti nel corso del primo de
cennio di servizio, ne oltre un 
anno continuo o interrotto nel 
corso del periodo successivo; 
inoltre, puo essere sospesa o re
vocata per causa di servizio, con 
congruo preavviso. 
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§ 4. Durante l'aspettativa per 
motivi personali o di famiglia 
non viene corrisposta la retribu
zione e rimane sospeso il decor
so dell'anzianita a tutti gli effetti. 
11 tempo trascorso in aspettativa 
non viene computato per il con
teggio delle ferie. 

Art. 63 - 11 trattamento del 
personale richiamato in servizio 
militare e disciplinato da dispo
sizioni speciali. 

§ 4. During a period of temporary leave 
for personal or family reasons employees 
are not entitled to salary, and the compu
tation of length of service and all of its ef
fects is to be suspended. The time spent 
on leave is not counted in calculating va
cation days. 

Art. 63 - Personnel recalled to military 
service are regulated by special norms. 

CHAPTER IV 

Dispensationfrom Service 

Art. 64 - § 1. 11 provvedi
mento di dispensa dal servizio e 
disposto quando: 

a) il dipendente, scaduto il pe
riodo massimo previsto dall'art. 
59 §§ 4 e 9 per l'aspettativa per 
infermita, non risulti idoneo a ri
prendere la propria attivita; 

b) il dipendente e divenuto 
permanentemente inabile al ser
vizio per infortunio o malattia, 
non dipendenti da causa di ser
vizio, senza che sia necessario il 
previo collocamento in aspetta
tiva. 

§ 2. L'inidoneita per infermi
ta e accertata, mediante visita 
medica collegiale, da una Com
missione composta dal Diretto
re <lei Servizi Sanitari dello Stato 
della Citta del Vaticano e da due 
medici, uno <lei quali puo essere 
scelto dallo stesso Direttore 
fuori del corpo sanitario della 
Citta del Vaticano. 

§ 3. Per gli accertamenti di 
cui alle lettere a) e b) del § 1, 
l' interessato puo farsi assistere 
da un sanitario di sua fiducia, se 
ne fa richiesta e ne assume le 
spese. 

§ 4. In caso di dispensa dal 
servizio l'interessato e ammesso 
ai trattamenti di pensione e di li
quidazione a cui abbia diritto. 

Art. 64 - § 1. A provision for exemp
tion from service is made when: 

a) with the maximum period provided 
for by art. 59 §§  4 and 9 regarding a tem
porary leave of absence due to illness 
having elapsed, the employee is not 
suited to reassume his duties; 

b) an employee has become perma
nently unable to work because of an illness 
or an accident, which is not work-related, 
and in which case a previous leave of ab
sence is not necessary. 

§ 2. Unsuitability caused by illness is 
verified by means of a joint medical de
termination conducted by a commission 
composed of the Director of Health Ser
vices of Vatican City State and of two 
doctors, one of whom may be chosen by 
the director himself from outside of the 
medical community of Vatican City. 

§ 3. Any medical examination men
tioned in a) and b) of § 1 may be attended 
by the employee's personal physician, at 
the employee's request and expense. 

§ 4. In the event of exemption from ser
vice, the employee concerned is granted 
the pension and severance allowances to 
which he/she is entitled. 
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Art. 65 - § 1. In the event of a work
related accident or illness, employees 
who are unable to reassume their duties 
even after the temporary leave of absence 
mentioned in art. 7 of the current "Norms 
governing the services owed to employ
ees who suffer physical or psychological 
injury caused by a work-related accident 
or illness", and if assigning them to other 
positions is impossible, are to be ex
empted from service by the competent 
authority. 

§ 2. The employee's unsuitability for 
returning to work is to be verified by the 
college of physicians mentioned in art. 5 
of the norms cited in § 1 and according to 
the procedures established by the same 
article. 

CHAPTER V 

Art. 65 - § 1. Nei casi di in
fortunio o malattia per fatti di 
servizio, al termine dell'aspetta
tiva per infermita di cui all'art. 7 
delle vigenti "Norme per la disci
plina delle prestazioni che com
p e ton o al personale che ha 
subito lesione fisica o psichica 
da infortunio o contratto malat
tia per fatti di servizio", chi non 
risulta idoneo a riprendere la 
propria attivita e dispensato dal 
servizio dall'Autorita competen
te ove non sia possibile adibirlo 
ad altri compiti. 

§ 2. La non idoneita a ripren
dere servizio e accertata dal Col
legio medico di cui all'art. 5 del
le N orme citate al § 1 e secondo 
le modalita del medesimo arti
colo. 

Temporary Suspensionfrom Employment 

Art. 66 - § 1. Temporarily suspension 
from work may occur, with the nulla osta 
of the Secretariat of State, due to the 
elimination of an office or following a re
duction of positions in the Personnel Ta
bles , in those cases in which the person 
concerned cannot be assigned to other of
fices. 

§ 2. For the period of suspension, the 
persons affected are entitled to full sal
ary, excluding compensation connected 
to one's being physically present at work 
or to the completion of specific tasks. 
The time spent on a temporary suspen
sion from work is computed for all as
pects of length of service. 

§ 3. Placing an employee on temporary 
suspension from work is to be communi
cated in writing, indicating the cause, the 
starting date, and the duration of the sus
pension. 
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Art. 66 - § 1. Il collocamen
to in disponibilita puo essere 
disposto, previo il nulla osta del
la Segreteria di Stato, per sop
pressione dell'Ufficio o per ridu
zione <lei posti nelle Tabelle 
organiche, qualora l'interessato 
non possa essere destinato pres
so altri Uffici. 

§ 2. Durante il periodo della 
disponibilita e corrisposta l'inte
ra retribuzione con esclusione 
<lei compensi connessi con la 
presenza in servizio o con l'es
pletamento di specifiche funzio
ni. 11 tempo trascorso in disponi
bilita e computato agli effetti 
connessi con l'anzianita di servi
zio. 

§ 3. 11 collocamento in dispo
nibilita e comunicato per iscritto 
all'interessato con l'indicazione 
della causa, della decorrenza e 
della durata del provvedimento. 



General Regulations of the Roman Curia 

§ 4. Chi, collocato in disponi
bilita e richiamato in servizio, 
non lo riassume nel termine pre
fissatogli, decade dall'impiego e 
viene dichiarato rinunciante ai 
sensi dell'art. 69 § 1, n. 2). 

§ 5. Chi e collocato in dispo
nibilita e richiamato in servizio, 
anche con mansioni di livello in
feriore, mantiene di diritto il li
vello retributivo precedente
mente goduto. 

§ 6. La durata del colloca
mento in disponibilita non puo 
superare un anno, trascorso il 
quale, quando non vi siano posti 
idonei ai quali l'interessato pos
sa essere destinato, il rapporto 
di lavoro e risolto. In tal caso, 
l'interessato e ammesso ai trat
tamenti di pensione e di liquida
zione a cui abbia diritto. 

§ 4. Those recalled to service after a 
temporary suspension from work, who do 
not resume their duties within the estab
lished time limit, lose their appointment 
and are considered as having resigned, as 
described in art. 69 § 1, n.2). 

§ 5. Those who are recalled to work 
after a temporary suspension and as
signed to tasks associated with a lower 
functional level, retain the level of salary 
which they previously enjoyed. 

§ 6. The length of an imposed tempo
rary suspension from work may not ex
ceed one year, after which time, if there 
are no positions suitable for the persons 
involved, employment is terminated. In 
this case the persons affected are granted 
the pension and severance allowances 
due to them. 

CHAPTER VI 

Resignation from Employment 

Art. 67 - 11 dipendente che 
intende rinunciare all'ufficio 
deve fame dichiarazione scritta 
al Capo Dicastero. La rinuncia 
non ha effetto se non dopo l'ac
cettazione, che e comunicata 
per iscritto all'interessato. L'ac
cettazione della rinuncia puo es
sere ritardata o rifiutata sia per 
esigenze di servizio, sia perche e 
in corso un procedimento disci
plinare a carico dell'interessato. 
Questa deve essere in ogni caso 
tempestivamente informato. 

Art. 68 - 11 rinunciante e te
nuto a proseguire nell'adempi
mento <lei suoi doveri d'ufficio 
fino a quando non gli sia comu
nicata l 'accettazione della ri
nuncia. 

Art. 69 - § 1. E' considerato 
rinunciante ed e dichiarato tale 
d'ufficio chi senza giustificato 
motivo: 

Art. 67 - Employees intending to re
sign their position must notify the head of 
the dicastery in writing. The resignation 
has no effect until its acceptance is com
municated in writing to employee con
cerned. Acceptance of the resignation 
may be delayed or refused due to depart
mental need, or because there is a pend
ing disciplinary measure involving the 
person concerned, who in any case must 
be informed immediately. 

Art. 68 - The person resigning a posi
tion must continue fulfilling the duties of 
employment, until being informed that 
the resignation has been accepted. 

Art. 69 - § 1. One is considered to 
have resigned and is to be declared as 
such, if without explanation, he or she: 
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1) does not begin working on the date 
established in the letter of appointment 
mentioned in art. 19 § 2; 

2) does not resume working within the 
establ ished time l imit ,  after  be ing  
recalled to service according to  disposi
tions of art. 66 § 4 of the present Regul
ations; 

3) does not intend, if Italian, to accept 
the exemption from military service or 
other personal services to the State of It
aly, mentioned in art. 10 of the Treaty be
tween the Holy See and Italy and of the 
Executive Protocol dated September 6, 
1932; 

4) is absent without cause for five con
secutive days and does not resume work
ing within the time limit of five days from 
the moment of receiving the injunction to 
appear for work, which must be commu
nicated to in writing by a superior. 

§ 2. A termination of employment is to 
be reported to the Disciplinary Commis
sion of the Roman Curia to allow for eval
uations falling within its competence 
according to art. 29 of the current Regula
tions on pensions. 

1) non assuma servizio alla 
data fissata nella lettera di assu
nzione di cui all'art. 19 § 2; 

2) non riassuma servizio nel 
termine prefissatogli dopo esse
re stato richiamato in servizio 
secondo quanto d isposto  
all'art. 66 § 4 del presente Rego
lamento; 

3) non intenda, se italiano, 
fruire della esenzione dal servi
zio militare o da altre prestazio
ni di carattere personale verso 
lo Stato Italiano, di cui all'art. 10 
del Trattato fra la Santa Sede e 
l'ltalia e del Protocollo esecuti
vo del 6 settembre 1932; 

4) risulti arbitrariamente as
sen te dall' ufficio per cinque 
giorni consecutivi e non ripren
da servizio entro il termine di 
cinque giorni dal ricevimento 
dell'ingiunzione di presentarsi, 
che il Superiore gli deve comu
nicare per iscritto. 

§ 2. La rinuncia dichiarata 
d' ufficio va comunicata al la 
Commissione Disciplinare della 
Curia Romana per le valutazioni 
di  sua competenza ai  sensi 
dell'art . 29 del Regolamento 
Pensioni vigente. 

TITLE X 

DISCIPLINARY NORMS 

Art. 70 - Disciplinary sanctions are: 

1) oral and written warnings, monetary 
penalty; 

2) suspension from employment; 
3) exemption from service; 
4) termination of employment; 

5) removal by law. 
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Art. 70 - Le sanzioni disci
plinari sono: 

1) l'ammonizione orale, l'am
monizione scritta e l'ammenda 
pecuniaria; 

2) la sospensione dall'ufficio; 
3) l'esonero dall'ufficio; 
4) il licenziamento dall'uffi

cio; 
5) la destituzione di diritto. 
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CHAPTER I 

Oral and written warnings, monetary penalty 

Art. 71 - § 1. L'arnrnonizio
ne orale, l'arnrnonizione scritta e 
l'arnrnenda pecuniaria, non su
periore alla retribuzione di due 
giomate lavorative, sono inflitte 
secondo la gravita dell'infrazio
ne e la eventuale recidivita: 

a) per indisciplina o per ne
gligenza nel servizio; 

b) per contegno non confa
cente; 

c) per inosservanze ingiustifi
cate dell'orario e per violazione 
delle procedure di accertarnen
to dell'orario di lavoro; 

d) per infrazioni ai divieti, di 
cui all'art. 40, lettere da a) adj). 

§ 2. L'arnrnonizione orale 
deve essere annotata nel fasci
colo personale presso il Dicas
tero; l'arnrnonizione scritta e 
l'arnrnenda pecuniaria devono 
essere conservate nel fascicolo 
personale presso il Dicastero e 
presso I' Arnrninistrazione del 
Patrirnonio della Sede Apostoli
ca. 

Art. 71 - § 1 .  An oral or written warn
ing and a monetary penalty, not higher 
than the salary due for two working days, 
are imposed according to the gravity of 
the infraction and to recidivism, if any: 

a) for any misbehavior or negligence in 
work; 

b) for unsuitable attitude; 
c) for unexplained non-compliance 

with working hours and for violation of 
the procedures established to verify 
them; 

d) for violations of prohibitions, men
tioned in art. 40, letters a) through}). 

§ 2. An oral warning must be  docu
mented in the personnel file at the dicast
ery; a written warning and a monetary 
penalty must be recorded both in the per
sonnel file at the dicastery and at the Ad
minis tr a ti on of the Patrimony of the 
Apostolic See. 

CHAPTER II 

Suspensionfrom Employment 

Art. 72 - La sospensione 
dall'ufficio si applica: 

1) per la ricaduta nelle rnan
canze punite con l'arnrnonizione 
scritta e con l'arnrnenda pecu
niaria, dopo che queste siano 
state applicate due volte nel pe
riodo di un anno; 

2) per infrazione ai divieti, di 
cui all'art. 40, lettere da g) ad 
rn); 

3) per gravi atti, non pubblici, 
di insubordinazione; 

4) per grave pregiudizio arre
cato al Dicastero; 

Art. 72 - Suspension from employ
ment is applied: 

1) for relapsing into mistakes already 
punished, along with a written warning 
and a pecuniary penalty, after such mea
sures were applied twice within a year; 

2) for violation of prohibitions men
tioned in art. 40, letters g) through m ); 

3) for a seriously insubordinate behav
iour, which is not public; 

4) for a serious damage done to the di
castery; 
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5) for violation of professional secrecy; 5) per violazione del segreto 
d'ufficio; 

6) for culpable indebtedness or for 6) per colpevole indebita-
other irregularity in private relations mento o per altra irregolarita nei 
which damages the decorum of the dicas- rapporti privati, che rechi pre-

tery. 
giudizio al decoro del Dicastero. 

Art. 73 - § 1 .  Suspension implies the Art. 73 - § 1. La sospensio-
temporary removal from office upon the ne importa l'allontanamento 
judgement of the Disciplinary Commis- temporaneo dall'ufficio, a giudi-

zio della Commissione Discipli-
sion of the Roman Curia, and possibly the nare della Curia Romana, con 
loss of salary after welfare or social secu- eventuale privazione della retri-
rity withholdings, excluding child bene- buzione, al netto delle ritenute 
fits. previdenziali ed assistenziali, es-

cluso l'assegno al nucleo fami-
liare. 

§ 2. The length of suspension is to be § 2. La durata della sospen-
commensurate with the seriousness of sione e commisurata alla gravita 
the errors committed and may not in any delle mancanze commesse e co-

munque non potra essere supe-
case exceed fifteen days. riore ai quindici giorni. 

CHAPTER III 

Exemption from service 

Art. 7 4 - § 1. Exemption from service A r t .  74 - § 1. L 'esonero 
is applied to employees committing viola- dall 'ufficio si applica al dipen-
tions which render their continued em- dente che abbia commesso in-

frazioni che facciano ritenere la 
ployment incompatible with the dignity of sua permanenza in servizio in-
a position at the Holy See, upon the judge- compatib i le con la d igni ta 
ment of the Disciplinary Commission of dell'impiego nella Santa Sede, a 
the Roman Curia mentioned in art. 82, and giudizio della Commissione Dis-
on the condition that the accused is given ciplinare della Curia Romana, di 

cui all'art. 82, e purche sia data 
the right to defense. al presunto colpevole facolta di 

difesa. 
§ 2. One is also excused from employ- § 2. L'esonero si applica al-

ment in the event of persistent unsatisfac- tresl per persistente insufficien-
tory work performance caused by negli- te rendimento conseguente a 

negligenza nell'espletamento 
gence ,  following app lication of the delle mansioni lavorative e pre-
suspension from work for relapsing as via applicazione della sospen-
mentioned in art. 71  § 1 ,  a). sione dall'ufficio a motivo di ri-

caduta nella fattispecie di cui 
all'art. 71 § 1, Jett. a). 

Art. 75 - Article 29 of the current Reg- Art. 75 - All'esonero dall'uf-
ulation on Pensions does not apply to one ficio non si applica l'art. 29 del 
excused from employment. Regolamento Pensioni vigente. 
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CHAPTER IV 

Dismissal from Employment 

Art. 76 - § 1. 11 licenziamen
to dall'ufficio si applica: 

1) per gravi e pubblici atti di 
indisciplina e di insubordinazio
ne· 

'2) per gravi mancanze ai do
veri del proprio stato o del pro
prio ufficio; 

3) per violazione del segreto 
pontificio, di cui all'art. 36 § 2; 

4) per elementi risultanti da
gli atti di procedimento giudizia
rio o disciplinare che facciano 
ritenere la permanenza in servi
zio del dipendente incompatibi-
1 e con la dignita dell'impiego 
nella Santa Sede. 

§ 2. La Commissione, di cui 
all'art. 82, esaminera questi casi; 
al presunto colpevole e data la 
possibilita di difendersi. 

§ 3. Possono essere sottopos
ti all'esame della predetta Com
missione anche casi di recidivita 
in infrazioni gia punite con la 
sospensione dall'ufficio, in base 
agli artt. 72, 73 e casi non con
templati in questo articolo e di 
particolare gravita. 

Art. 77 - La Commissione, 
di cui all'art. 82, qualora decreti 
il licenziamento dall'ufficio, ne 
stabilisce anche gli effetti, te
nuto conto dell'art. 29 del Rego
lamento Pensioni vigente. 

Art. 78 - 11 licenziato non 
pub essere riassunto in altro Di
castero o Ufficio dipendente 
dalla Santa Sede. 

Art. 76 - 1 .  One is dismissed from em
ployment: 

1) for serious and public acts of misbe
havior and of insubordination; 

2) for serious dereliction of duties 
proper to one's job or to the office; 

3) for violation of pontifical secrecy, 
mentioned in art. 36 § 2; 

4) as the result of the acts relating to a 
judicial or disciplinary proceeding, which 
render the employee's continued service 
incompatible with the dignity of a posi
tion at the Holy See. 

§ 2. The commission mentioned in 
art. 82 will examine these cases; the ac
cused is to be given the right of self-de
fense. 

§ 3. The aforementioned commission 
may also examine cases of those relaps
ing into mistakes already punished with 
the suspension from office, according to 
arts. 72 and 73, as well as cases not cov
ered by this article and which are of ex
ceptional seriousness. 

Art .  7 7  - If the commission men
tioned in art. 82 decrees an employee's 
dismissal, it also determines its effects, 
keeping in mind art. 29 of the current 
Regulation on Pensions. 

Art. 78 - Dismissed employees may 
not be rehired by another dicastery or of
fice attached to the Holy See. 

CHAPTER V 

Removal by Law 

Art. 79 - § 1. Si incorre nella 
destituzione di diritto per con
danna passata in giudicato con
cernente delitto doloso, com
messo anche precedentemente 

Art. 79 - § 1. Removal by law is applied 
in the event of a sentence concerning a wil
ful and malicious crime committed even 
before one's employment, pronounced by 
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the competent authority of the Vatican City 
State or of another state, which renders 
one's continued employment incompatible 
with the dignity of a position at the Holy 
See. In such cases investigation and evalua
tion of the facts is not required. 

§ 2. Removal by law is to be reported 
to the Disciplinary Commission of the 
Roman Curia to allow for evaluations fall
ing within its competence according to 
art. 29 of the current Regulation on Pen
sions. 

§ 3. An employee removed by law may 
not be rehired by another dicastery or of
fice related to the Holy See. 

CHAPTER VI 

all 'assunzione in servizio, pro
n unciata da lla  cornpetente 
Autorita dello Stato della Citta 
del Vaticano o da quella di altro 
Stato, che faccia ritenere la per
rnanenza in servizio del dipen
dente incornpatibile con la di
gnita dell' impiego nella Santa 
Sede. In questi casi non si richie
de accertarnento e valutazione 
dei fatti. 

§ 2 . La destituzione di diritto 
va cornunicata alla Cornrnissio
ne Disciplinare della Curia Ro
mana per le valutazioni di sua 
cornpetenza ai sensi dell'art. 29 
del Regolarnento Pensioni vi
gente. 

§ 3. 11 destituito di diritto non 
puo essere riassunto in altro Di
caste ro o Ufficio dipendente 
dalla Santa Sede. 

Procedure for the Application of Disciplinary Sanctions 

Art. 80 - § 1. The suspension, exemp
tion and dismissal from employment 
mentioned in arts. 72, 7 4, 76, are applied 
by the head of dicastery, upon the nulla 
osta of the Secretariat of State, in confor
mity with the decisions of the Disciplin
ary Commission of the Roman Curia, 
according to arts. 74, 76, 77. 

§ 2 .  The dec laration concerning re
moval by law mentioned in art. 79 as well 
as the precautionary suspension of arts. 
84 and 85 are applied by the head of di
castery. 

§ 3. The oral and written warning and 
the monetary penalty mentioned in art. 71 
may be applied by the senior prelates 
mentioned in art. 3 above. 

Art. 81 - § 1. If the person directly in 
charge of the office or if the superior has 
knowledge of facts liable for disciplinary 
sanctions, he must make the appropriate in
vestigation and forward the relevant docu
mentation to the senior prelate, who, if the 
case falls within his competence according 
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Art. 80 - § 1. La sospensio
ne, l'esonero e il licenziarnento 
dall'ufficio, di cui agli artt. 72, 
7 4, 76, sono applicati dal Capo 
Dicastero, previo nulla osta del
la Segreteria di Stato, in confor
rnita con le decisioni della Corn
rnis si one D iscip linare della  
Curia Romana ai sensi degli artt. 
74, 76, 77. 

§ 2 . La dichiarazione della 
destituzione di diritto di  cui 
all'art. 79 nonche la sospensione 
cautelare di cui all'art. 84 e 
all'art. 85 sono app licate dal 
Capo Dicastero. 

§ 3 . L'arnrnonizione orale e 
scritta e l'arnrnenda pecuniaria 
di cui all'art. 71 possono essere 
app licate dai Prelati Superiori 
indicati al precedente art. 3. 

Art. 81 - § 1. 11 responsabile 
irnrnediato dell'Ufficio o il Supe
riore, qualora vengano a conos
cenza di fatti passibili di sanzioni 
disciplinari, devono compiere gli 
accertarnenti del caso rimetten
do la docurnentazione relativa al 
Prelato Superiore che, se il caso 
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rientra nelle sue competenze ai 
sensi dell'art. 80 § 3, sentito il di
pendente e valutate le sue giusti
ficazioni, procede, ove ne ravvisi 
gli estremi, ad applicare la san
zione. 

§ 2. Se i fatti commessi com
portano invece sanzioni superio
ri all'ammenda pecuniaria, la do
cumentazione deve essere tras
messa per competenza al Capo 
Dicastero che provvede, ove oc
corra, a far completare le indagi
ni, contestando al piu presto pos
sibile, per iscritto, gli addebiti al 
dipendente e assegnandogli un 
termine di dieci giorni per pre
sentare le sue giustificazioni. 

§ 3. Qualora il Capo Dicas
tero ritenga che debbano essere 
applicati la sospensione o l' eso
nero o il licenziamento, trasmet
te gli atti alla Commissione Dis
ciplinare della Curia Romana 
informandone l'interessato. 

Art. 82 - Per la determina
zione delle sanzioni disciplinari 
di cui agli artt. 72, 7 4 e 76 agira 
la Commissione Disciplinare de
Ha Curia Romana, in base al pro
prio Regolamento. 

Art. 83 - La sospensione, 
l'esonero ed il licenziamento 
dall'ufficio sono comunicati per 
iscritto all'interessato dal Capo 
Dicastero ai sensi dell'art. 13 del 
Regolamento della Commissione 
Disciplinare della Curia Romana 
del 5 gennaio 1994. II rifiuto di 
accettazione di tale comunica
zione equivale alla ricezione di 
essa. Di questi atti, compreso il 
rifiuto di accettazione, deve esse
re redatto un verbale. 

to art. 80 § 3, and after the employee was 
heard and his/her explanations have been 
evaluated, applies the sanction, if the case 
be appropriate. 

§ 2. If, on the contrary, the acts com
mitted involve more serious sanctions 
than the monetary penalty, the documen
tation must be forwarded to the compe
tency of the head of the dicastery, who 
will complete any investigation, if neces
sary, reporting the accusations in writing 
as soon as possible to the employee, who 
will be given a deadline of ten days to 
present an explanation. 

§ 3. If the head of dicastery believes 
that a suspension or an exemption or a 
dismissal from employment should be ap
plied, he forwards the acts to the Disci
plinary Commission of the Roman Curia, 
informing the employee concerned. 

Art. 82 - The Disciplinary commission 
of the Roman Curia will act according to 
the proper Regulations to determine the 
disciplinary sanctions mentioned in arts. 
72, 7 4 and 76. 

Art. 83 - Suspension, exemption and 
dismissal from work are communicated in 
writing to the person concerned by the 
head of dicastery, according to art. 13 of the 
Regulations of the Disciplinary Commis
sion of the Roman Curia dated January 5, 
1994. The refusal to accept such a written 
statement is interpreted as its having been 
received. These acts, including the refusal 
to accept, must be recorded. 

CHAPTER VII 

Precautionary Suspension 

Art. 84 - § 1. Per il dipen
dente nei cui confronti sia stata 
iniziata un'azione penale nello 
Stato della Citta del Vaticano o 
in altro Stato, puo essere dispos-

Art. 84 - § 1 .  The head of the dicast
ery may issue a precautionary suspension 
of an employee, against whom a criminal 
lawsuit was initiated in Vatican City State 
or in another country. 
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§ 2 .  An equivalent measure may be 
taken by the head of dicastery, for serious 
reasons, against an employee even before 
a disciplinary proceeding against him has 
begun or finished. 

§ 3. An employee incurring a precau
tionary suspension receives his entire sal
ary except for compensations related to 
being physically present or to the comple
tion of specific tasks. 

§ 4.  Precautionary suspension is re
voked if the reasons requiring it cease. 

Art. 85 - § 1. The head of the dicast
ery immediately suspends an employee, 
against whom restrictive measures re
garding personal freedom were applied 
by the competent judicial authorities of 
Vatican City State or of other states, or in 
any event, for particularly serious rea
sons or facts consistent with dismissal 
from work. 

§ 2. For cases mentioned in § 1 an em
ployee suspended on a precautionary basis 
may be given, with the agreement of the 
Administration of the Patrimony of the Ap
ostolic See, a food allowance of not more 
than half of the monthly wage, in addition 
to any family benefits. 

§ 3. The measure mentioned in § 1 
caused by verified facts and circumstances 
may be revoked by the issuing authority. 

§ 4. For cases mentioned in § 1, if the 
process results in a sentence or a deci
sion of acquittal by the judicial authority 
or by the disciplinary commission, re
spectively, the suspension is revoked and 
the employee concerned is entitled to the 
wage not received, excluding the food al
lowance already paid. 
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ta la sospensione cautelare da 
parte del Capo Dicastero. 

§ 2. Uguale misura puo esse
re adottata dal Capo Dicastero, 
per gravi motivi, nei confronti 
del dipendente anche prima che 
sia iniziato o esaurito il procedi
mento disciplinare a suo carico. 

§ 3. 11 dipendente sospeso in 
via cautelare dal servizio perce
pisce l'intera retribuzione con 
esclusione dei compensi con
nessi con la presenza in servizio 
o con l' espletamento di specifi
che funzioni. 

§ 4. 11 provvedimento della 
sospensione cautelare e revo
cato con il venir meno dei moti
vi che l'hanno richiesto. 

Art. 85 - § 1. E immediata
mente sospeso dal servizio, dal 
Capo Dicastero, il dipendente 
nei cui confronti siano state dis
poste misure restrittive della li
berta personale dalla competen
te Autorita giudiziaria dello 
Stato della Citta del Vaticano o 
di altri Stati o, comunque, per 
motivi o fatti di particolare gra
vita comportanti il licenziamen
to dall'ufficio. 

§ 2. Nei casi di cui al § 1 al di
pendente sospeso cautelarmente 
dal servizio puo essere concesso, 
d'intesa con l'Amministrazione 
del Patrimonio della Sede Apos
tolica, un assegno alimentare 
non superiore alla meta dello sti
pendio, oltre l'eventuale assegno 
per il nucleo familiare. 

§ 3. 11 provvedimento di cui al 
§ 1 a motivo di fatti e circostan
ze accertati puo essere revocato 
dall'Autorita che lo ha emesso. 

§ 4. Nei casi di cui al § 1, quan
do il procedimento si concluda 
con sentenza o decisione di pros
cioglimento rispettivamente del
la competente Autorita giudizia
ria e della Commissione Discipli
nare, la sospensione e revocata e 
il dipendente ha diritto agli emo
lumenti non percepiti salva de
duzione dell'assegno alimentare 
gia corrisposto. 
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§ 5. In ogni caso resta salva la 
facolta del Capo Dicastero di 
sottoporre il dipendente a pro
cedimento disciplinare in rela
zione a quanto sia emerso in 
sede penale. 

Art. 86 - § 1 .  La retribuzio
ne mensile del personale e costi
tuita dai seguenti elernenti: 

a) stipendio base; 
b) aggiunta speciale di indi

cizzazione (ASI); 
c) scatti biennali di anzianita; 

d) cornpenso per prestazioni 
di lavoro festivo, notturno e 
straordinario prestato dal perso
nale laico; 

e) indennita di cui all'art. 92. 
§ 2. Per determinare la quota 

giornaliera della retribuzione si 
divide per venticinque la sornma 
risultante da stipendio base, 
scatti biennali, aggiunta speciale 
di indicizzazione e dall'eventua
le indennita di cui all'art. 92; per 
deterrninare quella oraria si divi
de per centocinquanta. Nel caso 
le ore settirnanali, ai sensi del 
precedente art. 45 § 1, siano di
verse da trentasei, la quota ora
ria si deterrnina dividendo la re
tribuzione mensile per il risul
tato ottenuto moltiplicando 16 
dell'orario settirnanale di lavoro 
per venticinque. 

Art. 87 - § 1 .  Nella seconda 
decade del rnese di dicernbre di 
ogni anno e corrisposta una tre
dicesirna rnensilita, consistente 
nello stipendio base, negli scatti 
di anzianita, nell'aggiunta spe
ciale di indicizzazione e nelle in
dennita di cui all'art. 92, ove pre
viste nelle rispettive normative. 

§ 5. In any case the head of dicastery 
retains the faculty to subject  the em
ployee to a disciplinary process concern
ing facts emerging from the judicial 
process. 

TITLE XI 

REMUNERATION 

Art. 86 - § 1. Monthly salary of per
sonnel is based upon the following ele
ments: 

a) base salary; 
b) special index-linked allowance; 

c) biennial increases according to se
niority; 

d) payment for work on holidays, at 
night, and for overtime by lay staff; 

e) compensation mentioned in art. 92. 
§ 2. One's daily salary may be com

puted by dividing by twenty-five the sum 
resulting from the basic salary, biennial 
increases, special index-linked allow
ance and by compensation, if any, men
tioned in art. 92 below; to determine one's 
hourly wage, the sum is divided by one 
hundred and fifty. If weekly hours, ac
cording to the preceding art. 45 § 1, are 
different than thirty-six, the hourly wage 
is determined by dividing the monthly sal
ary by the result obtained from multiply
ing 1/6 of the weekly working hours by 
twenty-five. 

Art. 87 - § 1. Every year during the sec
ond ten days of December, the thirteenth 
month's salary is paid, which consists of 
the basic salary, biennial increases accord
ing to seniority, the special indexed allow
ance, and of the compensations mentioned 
in art. 92, if provided for by the respective 
norms. 
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§ 2. The thirteenth month's salary is 
paid entirely if the service was continu
ous and for the entire year. 

For a period shorter than a year, the 
thirteenth month's salary is computed as 
one twelfth of every month of service ren
dered. Portions of months are computed 
proportionately. 

§ 3. For periods which involved a reduc
tion or suspension of work, or the with
holding of salary, the thirteenth month's 
salary is reduced in the same proportion. 

Art. 88 - The monthly base salary is de
fined for each functional level by proper 
dispositions of the competent authority. 

Art. 89 - The special indexed allow
ance, ASI, is determined periodically by 
the proper provision of the competent au
thority. 

Art. 90 - § 1. Seniority increases are 
made in biennial salary increases at each 
salary level. 

§ 2. There are a total of twenty seniority 
increases , awarded for every two years of 
actual service. 

§ 3. The total number of seniority in
creases is determined by the proper pro
vision of the competent authority. 

Art. 91 - Compensation for work on 
holidays, at night and for overtime is reg
ulated by the current proper norms appli
cable to all employees of the Holy See. 

Art. 92 - Specific norms regulate the 
compensation established for managerial 
responsibilities , the compensation estab
lished for office heads/lay supervisors , 
and any other equivalent compensations. 

Art. 93 - § 1. Payments of the base 
salary, the special index-linked allow
ance, biennial seniority increases, and the 
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§ 2. La tredicesima mensilita 
e corrisposta per intero in caso 
di servizio continuativo e per tu
tto l'anno. 

Per un periodo inferiore 
all'anno e dovuta in ragione di 
un dodicesimo per ogni mese di 
servizio prestato. Le frazioni di 
mese saranno considerate pro
porzionalmente. 

§ 3. Per i periodi trascorsi in 
posizione di impiego che com
porti la riduzione, la sospensio
ne o la privazione dello stipen
dio, la tredicesima mensilita e 
ridotta nella stessa proporzione. 

Art. 88 - Lo stipendio base 
mensile e fissato in ciascun li
vello funzionale da apposite dis
po s iz i o ni della competente 
Au tori ta. 

Art. 89 - L'aggiunta speciale 
di indicizzazione, ASI, viene pe
riodicamente determinata con 
apposito provvedimento della 
competente Autorita. 

Art. 90 - § 1. Gli scatti di an
zianita sono costituiti da aumenti 
biennali dello stipendio previsti 
in ciascun livello retributivo. 

§ 2. Gli scatti di anzianita, fis
sati complessivamente nel nu
mero di venti, sono assegnati 
ogni due anni di servizio effetti
vamente prestato. 

§ 3. L'importo degli scatti di 
anzianita e fissato con apposito 
provvedimento della competen
te Autorita. 

Art. 91 - I compensi per la
voro festivo e notturno e i com
pensi per lavoro straordinario 
sono regolati da apposita nor
mativa vigente per tutto il perso
nale della Santa Sede. 

Art. 92 - Normative specifi
che regolano l'indennita fissa 
per responsabilita dirigenziale, 
l'indennita fissa di funzione per i 
Capo-UfficioCapo/Servizio laici 
e le eventuali altre indennita 
equivalenti. 

Art. 93 - § 1.  Lo stipendio 
base, l'aggiunta speciale di indi
cizzazione, i bienni di anzianita 
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e le indennita di cui al preceden
te art. 92, sono corrisposti posti
cipatamen te: precisamente il 
giorno ventisette di ogni mese, 
ovvero il giorno feriale imme
diatamente precedente qualora 
tale data cada di giomo festivo o 
di chiusura delle banche. 

§ 2. I compensi per lavoro 
festivo, nottumo e straordinario 
sono corrisposti con le compe
tenze del mese successivo a 
quello al quale si riferiscono. 

§ 3. Gli elementi retributivi 
sono soggetti alle ritenute a cari
co dei dipendenti in conformita 
alle rispettive normative. 

compensations mentioned in art. 92 are 
made after the fact, to be paid precisely 
on the twenty-seventh day of every 
month, or  on the work day directly pre
ceding it, if the 27th falls on a holiday or 
on a day when banks are closed. 

§ 2. Payments for work on holidays, at 
night and for overtime are added to the 
salary of the month following the one to 
which they ref er. 

§ 3. The elements of wages are liable 
to withholding to be paid by employees 
according to the respective norms. 

TITLE XII 

OTHER PROVISIONS 

Art. 94 - Provvedimenti di 
carattere generale, in favore di 
tutto il personale della Santa 
Sede, regolano le modalita di 
concessione di specifiche pro
vvidenze relative a: 

a) assegno per il nucleo fami
liare ed altre provvidenze a sos
tegno della famiglia; 

b) mutui e piccoli prestiti 
rimborsabili per mezzo di tratte
nute sullo stipendio; 

c) anticipazioni sulla liquida
zione. 

Art. 95 - § 1. Con esclusione 
delle materie di competenza 
dell'Autorita giudiziaria e della 
Commissione Disciplinare della 
Curia Romana, le controversie, 
relative a provvedimenti ammi
nistrativi <lei Dicasteri e degli Or
ganismi di cui all'art. 1, sia indivi
duali che plurime o collettive, 
per violazione della specifica 
normativa applicabile al rappor
to di lavoro, troveranno soluzio
ne attraverso il ricorso all'Ufficio 

Art. 94 - General measures on behalf 
of all personnel of the Holy See regulate 
the manner of granting concessions of 
specific provisions relative to: 

a) family benefits and other provisions 
in support of the family; 

b) mortgages and small loans reim
bursed through salary deductions; 

c) advances on severance pay. 

TITLE XIII 

RECOURSES 

Art. 95 - § 1. Excluding the areas of 
competence of the Judicial Authority and 
of the Disciplinary Commission of the 
Roman Curia, those controversies con
cerning administrative provisions of the 
dicasteries and of the institutions men
tioned in art. 1, whether individual, multi
ple or collective, for violating the specific 
norms applicable to the terms of employ
ment, will be resolved through recourse 
to the Labor Office of the Apostolic See, 
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as specified in arts. 10, 11 and 12 of its 
statutes and of the relevant procedural 
norms. 

§ 2. The silent rejection of the dicast
ery or of the institution mentioned in 
art. 1 is also considered to be an adminis
trative measure , if no decision is made 
within ninety days from the reception of 
the request of the person concerned. 

§ 3. Anyone believing that his/her sub
jective right in a work matter was harmed 
by an administrative measure, unless is
sued by the Holy Father or specifically 
approved by Him, may propose an action 
in conformity with § 1 above within thirty 
days of communication or notice, or in its 
absence, within thirty days of the knowl
edge of such provision or from expiration 
of the deadline mentioned in § 2. 

§ 4. The person involved has the right 
to lodge a recourse, according to canoni
cal norms , against the disciplinary mea
sures of suspension, exemption and 
dismissal mentioned in arts. 72, 7 4 and 76 , 
and in the case of a body's lack of compe
tence as outlined in § 1. 

del Lavoro della Sede Apostolica 
in base agli artt. 10, 11 e 12 del 
suo Statuto e delle relative Nor
me di attuazione. 

§ 2. Si considera provvedi
mento amm inistrativo anche il 
silenzio-rigetto del Dicastero, o 
dell'0rganismo di cui all'art. 1, 
quando lo stesso non adotti al
cuna decisione entro novanta 
giorni dal ricevimento della do
manda dell'interessato. 

§ 3. Chiunque ritenga che un 
suo diritto soggettivo in materia 
di lavoro sia leso da un provve
dimento amministrativo, salvo 
che lo stesso emani dal Santo 
Padre o da Lui sia stato specifi
camente approvato, puo propor
re istanza in conformita al pre
cedente § 1 entro trenta giorni 
dalla notifica o comunicazione, 
ovvero, in sua mancanza, dall'ef
fettiva conoscenza del provvedi
mento o dalla scadenza del ter
mine di cui al § 2. 

§ 4. L'interessato ha diritto di 
ricorso, secondo le norme cano
niche, avverso i provvedimenti 
disciplinari di sospensione, eso
nero e licenziamento di cui agli 
artt. 72, 74 e 76 e nel caso di ca
renza di competenza degli 0rga
nismi di cui al precedente § 1. 

TITLE XIV 

OTHER DISPOSITIONS 

Art. 96 - Measures issued by the Sec
retariat of State may establish the proce
dural norms for executing the provisions 
of the preceding articles. 

Art. 97 - Beginning July 1, 1999 all dis
positions of the Regulations mentioned in 
art. 1 § 2 above which are incompatible 
with the norms of the above articles, with
out prejudice ad personam to the posi
tions acquired by employees according to 
the Inventories of Functions of the re
spective dicasteries, which were regularly 
approved, are abrogated. 
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Art. 96 - Con provvedimen
ti emanati dalla Segreteria di 
Stato possono essere stabilite le 
modalita di attuazione di cui agli 
articoli precedenti. 

Art. 97 - Con decorrenza 
dal 1 ° luglio 1999 sono abrogate 
tutte le disposizioni <lei Regola
menti di cui al precedente art. 1 
§ 2, non compatibili con le Nor
me degli articoli precedenti fer
me restando ad personam le 
posizioni acquisite dai dipen
denti ai sensi <lei Mansionari 
<lei rispettivi Dicasteri, regolar
mente approvati. 



SECOND PART 
GENERAL PROCEDURAL NORMS 

TITLE I 

MEETINGS OF CARDINALS 

Art. 98 - § 1. Al ministero 
del Somma Pontefice prestano 
aiuto, anche per quanta riguarda 
l'attivita della Curia Romana, i 
Cardinali nei Concistori ordinari 
e straordinari, nei quali sono 
adunati per disposizione del 
Sommo Pontefice. 

§ 2. Tali Concistori si svolgo
no secondo quanta prescritto 
dalla legge propria. 

CHAPTER I 

Consistories 

Art. 98 - § 1. The cardinals in ordi
nary and extraordinary consistories gath
ered together by mandate of the Supreme 
Pontiff, in addition to the activity of the 
Roman Curia assist the ministry of the Su
preme Pontiff. 

§ 2 .  Such consistories take place in 
conformity with proper law. 

CHAPTER II 

Meetings of the Heads ofdicasteries 

Art. 99 - § 1. Per mandato 
del Somma Pontefice, il Cardi
nale Segretario di Stato convoca 
alcune volte all'anno i Capi Di
castero per esaminare le ques
tioni di maggiore importanza, 
per coordinare i lavori, per for
mulare proposte e per scambi di 
informazioni. 

§ 2. La procedura da seguire 
e regolata con norme proprie. 

Art. 99 - § 1. By mandate of the Su
preme Pontiff, the Cardinal Secretary of 
State convokes the heads of dicasteries 
several times annually to examine ques
tions of major importance, to coordinate 
their activities, to formulate proposals 
and to exchange information. 

§ 2. The procedure to be followed is 
regulated by proper norms. 

CHAPTER III 

Meetings of the Council of Cardinals for 
the Study of Organizational and Economic Questions 

of the Holy See 

Art. 100 - § 1. Per trattare i 
problemi organizzativi ed eco
nomici della Santa Sede e degli 
Organismi collegati e per sugge
rire le opportune soluzioni di 

Art. 100 - § 1. To discuss the organiza
tional and economic questions of the Holy 
See and of the institutions connected to it, 
and to suggest suitable solutions to such 
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questions, the special Council of Cardi
nals, mentioned in art. 24 of the Ap. Const. 
Pastor bonus, is usually summoned twice 
a year. Meetings are convened and pre
sided over by the Cardinal Secretary of 
State in the collaboration with the Cardi
nal President of the Prefecture for the 
Economic Affairs of the Holy See. 

§ 2. The Council may avail itself of the 
advice of experts. 

§ 3. The Council is also kept informed 
about the activity of the Institute for the 
Works of Religion, mentioned in art. 25 of 
the Ap. Const. Pastor bonus. 

tali problemi e convocato ordi
nariamente due volte all'anno 
l'apposito Consiglio di Cardina
li, di cui all'art. 24 della Cost. ap. 
Pastor bonus. Le riunioni sono 
convocate e presiedute dal Car
dinale Segretario di Stato in col
lab orazione con il Presidente 
della Prefettura degli Affari Eco
nomici della Santa Sede. 

§ 2. 11 Consiglio puo avvalersi 
della consulenza di esperti. 

§ 3. 11 Consiglio viene infor
mato anche circa l'attivita dell'Is
tituto per le Opere di Religione, 
di cui all'art. 25 della Cost. ap. 
Pastor bonus. 

TITLE II 

INTERDICASTERIAL MEETINGS 

Art. 101 - When he considers it  ap
propriate, and with the assent of the Su
preme Pontiff, the Cardinal Secretary of 
State convokes the heads of some dicast
eries to examine questions of common in
terest. 

Art. 102 - The superiors of two or 
more dicasteries may also treat matters 
of common interest in interdicasterial 
meetings as laid down in art. 21 of the Ap. 
Const. Pastor bonus. 

CHAPTER I 

Art. 101 - 11 Cardinale Se
gretario di Stato, quando lo ritie
ne opportuno e previo assenso 
del Sommo Pontefice, convoca i 
Capi di alcuni Dicasteri per esa
minare questioni di comune in
teresse. 

Art. 102 - Anche i Superiori 
di due o pill Dicasteri potranno 
trattare questioni di comune in
teresse in riunioni interdicaste
riali a norma dell'art. 21 della 
Cost. ap. Pastor bonus. 

Plenary or ordinary sessions of several dicasteries 

Art.103 - § 1. Following the approval of 
the Supreme Pontiff, a plenary or ordinary 
session of the members of two or more di
casteries may be proposed by the head of 
each dicastery interested in dealing with a 
question together with other dicasteries. 

§ 2. The convocation takes place upon 
the agreement of the heads of the dicast
eries, and meetings are chaired by each 
one of them in turn, beginning with the 
one who took the initiative. 
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Art. 103 - § 1. La Sessione 
plenaria o ordinaria dei Membri 
di due o piu Dicasteri puo essere 
promossa, previa approvazione 
del Sommo Pontefice, dal Capo 
di ciascun Dicastero interessato 
a trattare una questione con altri 
Dicasteri. 

§ 2. La convocazione avviene 
d'intesa tra i Capi Dicastero e le 
riunioni sono presiedute a tumo 
da essi, incominciando da chi ha 
preso l'iniziativa. 
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§ 3. Vi partecipano anche i 
Segretari dei rispettivi Dicasteri, 
con diritto di voto. 

§ 4. Vi assistono anche i Sot
tosegretari dei Dicasteri interes
sati. Funge da attuario, curando 
la redazione del verbale, il Sot
tosegretario del Dicastero che 
ha preso l'iniziativa, con la colla
borazione degli altri Sottosegre
tari. 

Art. 104 - § 1. La data della 
riunione viene fissata d'intesa 
con la Segreteria di Stato. 

§ 2. Con congruo anticipo 
sara scelto, d'intesa tra i Capi 
Dicastero interessati, il Relatore 
e verra distribuita la documen
tazione da parte del Dicastero 
che ha preso l'iniziativa. 

§ 3. Nella discussione, diretta 
dal Presidente, dopo il Relatore 
interverranno gli altri Membri 
secondo l' ordine di precedenza 
o altro ordine concordato. 

Art. 105 - § 1. Le proposte 
emerse vengono sottoposte, se
condo i casi, a votazione e l'esito 
viene presentato al Sommo Pon
tefice congiuntamente dai Capi 
Dicastero interessati. 

§ 2. Al termine delle riunioni i 
Sottosegretari avranno cura che 
siano ritirati tutti i fascicoli ri
servati. 

§ 3. Le risoluzioni e le relati
ve decisioni del Sommo Pontefi
ce saranno notificate ai Dicaste
ri interessati. 

§ 3. The secretaries of the respective 
dicasteries also participate, with the right 
to vote. 

§ 4. The undersecretaries of the dicast
eries concerned also attend. The undersec
retary of the dicastery taking the initiative, 
assisted by the other undersecretaries, is 
the recording secretary and records the 
minutes. 

Art. 104 - § 1. The date of the meeting 
is set in agreement with the Secretariat of 
State. 

§ 2. Following an agreement by the 
heads of the dicasteries concerned, the 
spokesperson will be chosen well in ad
vance, and the documentation will be dis
tributed by the dicastery taking the 
initiative. 

§ 3. In the discussion chaired by the 
president, the other members off er inter
ventions after the spokesman, according 
to the order of seniority or to another 
agreed upon order. 

Art. 105 - § 1. Any resulting proposals 
will be put to a vote, and the result will be 
presented to the Supreme Pontiff jointly 
by the heads of the dicasteries con
cerned. 

§ 2. At the end of the meetings the un
dersecretaries will take care that all con
fidential materials are collected. 

§ 3. The resolutions and corresponding 
decisions made by the Supreme Pontiff 
will be communicated to the dicasteries 
concerned. 

CHAPTER II 

Other Interdicasterial Meetings 

Art. 106 - § 1. In caso di riu
nioni interdicasteriali a livello di 
Capi Dicastero si applica, "ser
vatis servandis", la procedura di 
cui agli artt. 103-105. 

Art. 106 - § 1. In the event of interdi
casterial meetings at the level of the 
heads of dicasteries the procedure out
lined in arts. 103-105 is applied servatis 
servandis. 
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§ 2. During these meetings the role of 
the recording secretary is fulfilled, as the 
case may be, by the undersecretary or by 
an official of the dicastery convening 
them. 

Art. 107 - § 1. The same norms also 
apply, servatis servandis, to interdicaste
rial meetings at the level of the Secretar
ies. In  this case,  any proposals are 
submitted to the respective heads of di
casteries who will decide what to do, 
based on the importance of the questions 
discussed. 

§ 2. For a preliminary examination of 
matters and prior exchange of informa
tion, similar meetings may be held by the 
undersecretaries or officials, according to 
the disposition of the superior 

Art. 108 - The Substitute for General 
Affairs of the Secretariat of State will be in 
charge of convening the secretaries of the 
various dicasteries, in order to examine and 
propose measures to ensure an always bet
ter agreement on and co-ordination of the 
activity of the Roman Curia. 

CHAPTER III 

§ 2. In esse funge da attuario, 
a seconda <lei casi, il Sottosegre
tario o un Officiale del Dicastero 
che le ha convocate. 

Art. 107 - § 1. Le stesse nor
me valgono, "servatis servandis", 
anche per le riunioni interdicas
teriali a livello di Segretari. In 
questo caso, le proposte emerse 
vengono sottoposte ai rispettivi 
Capi Dicastero che decideranno 
il da farsi, a seconda dell' entita 
delle questioni trattate. 

§ 2. Per un primo esame delle 
questioni e uno scambio di in
formazioni, analoghe riunioni, 
per disposizione <lei Superiori, 
possono aver luogo a livello di 
Sottosegretari o di Officiali. 

Art. 108 - Sara cura del Sos
tituto per gli Affari Generali del
la Segreteria di Stato riunire i 
Segretari <lei vari Dicasteri, per 
studiare e proporre misure atte 
ad assicurare una sempre mi
glior intesa e coordinazione del 
lavoro della Curia Romana. 

Meetings of Interdicasterial Commissions 

Art. 109 - Meetings of the permanent 
interdicasterial commissions established 
to deal with matters requiring mutual and 
frequent consultation, 12 are convoked 
and directed by the President, appointed 
by the Supreme Pontiff. 

Art. 110 - With the dicasteries involved 
in agreement, and with the approval of the 
Supreme Pontiff, interdicasterial commis
sions may also be established to deal with 
individual questions regarding specific 
mixed matters. 13 

12. Cf. Ap. Const. Pastor bonus, art. 21 § 2. 
13. Cf. Ap. Const. Pastor bonus, art. 21 § 1 .  
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Art. 109 - Le riunioni delle 
Commissioni interdicasteriali 
permanenti, costituite per trat
tare le questioni che richiedono 
una reciproca e frequente con
sultazione, sono convocate e di
rette dal Presidente, nominato 
dal Sommo Pontefice. 

Art. 110 - D'intesa tra i Di
casteri interessati e con l'appro
vazione del Sommo Pontefice 
potranno essere costituite Com
missioni interdicasteriali per la 
trattazione di singole questioni 
riguardanti specifiche materie 
miste. 
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Art. 111 - A queste Com
missioni si applicano le norme 
stabilite per le riunioni interdi
casteriali, a meno che nell'atto 
costitutivo di esse non sia dis
posto altrimenti. 

Art. 111  - Norms established for in
terdicasterial meetings apply to these 
commissions, unless the constitutions 
creating them determine otherwise. 

TITLE III 

PLENARY AND ORDINARY SESSION OF THE DICASTERIES 

Art. 112 - § 1. Alla Sessione 
plenaria dei singoli Dicasteri 
sono convocati tutti i Membri. 
Essa e tenuta secondo le neces
sita, in data da concordare con 
la Segreteria di Stato. 

§ 2. Alle Sessioni ordinarie 
sono convocati i Membri resi
denti a Roma e possono pren
dervi parte anche gli altri Mem
bri. 

Art. 113 - § 1. Nella Sessio
ne plenaria, dopo che ne e stato 
informato il Somma Pontefice, 
sono trattate le questioni di 
maggiore importanza, che ab
biano natura di principio gene
rale, o altre che il Capo Dicas
tero ritenga necessario. 

§ 2. Ciascun Dicastero deter
mina gli argomenti da sottopor
re alle sessioni ordinarie. 

Art. 114 - La documentazio
ne relativa agli argomenti da sot
toporre alle Sessioni plenarie e 
ordinarie, debitamente prepara
ta, sara spedita in tempo utile ai 
Membri convocati. 

Art. 115 - § 1. Nella Sessio
ne plenaria e ordinaria, cui pre
siede il Capo Dicastero, ha per 
primo la parola il Relatore; dopo 
di lui parleranno gli altri Membri 
secondo l' ordine di precedenza 
loro proprio o altro ordine con
cordato. 

§ 2. Le proposte emerse ven
gono sottoposte, secondo i casi, 
a votazione e quindi presentate 
per la decisione al Somma Pon
tefice. 

Art. 116 - Quanta discusso 
nelle riunioni deve essere messo 

Art. 112 - § 1. All members are con
voked for the plenary session of any indi
vidual dicastery. It is held, as needed, on a 
date to be agreed upon with the Secretar
iat of State. 

§ 2. Members who reside in Rome are 
convoked for ordinary sessions, and the 
other members may take part in them. 

Art. 113 - § 1. During the plenary ses
sion, after the Supreme Pontiff has been 
informed, questions of major importance 
which involve general principles, or other 
questions which the head of dicastery 
considers necessary are discussed. 

§ 2. Each dicastery determines the 
questions to be examined in ordinary ses
sions. 

Art. 114 - The duly prepared documen
tation relative to the matters to be exam
ined at the plenary and ordinary sessions 
will be sent in good time to the members 
being convened. 

Art. 115 - § 1. The first to speak in the 
plenary and ordinary session, chaired by 
the head of dicastery, is the spokesman, 
followed by the other members according 
to the order of seniority or to another 
agreed upon order. 

§ 2. Any resulting proposals will be put 
to a vote and then presented to the Su
preme Pontiff for a decision. 

Art. 116 - Matters discussed in the 
meetings must be recorded by the under-
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secretary, who will see to it that all confi
dential materials are col lected at the 
close of the meetings. 

Art. 117 - Customarily the members 
of the dicastery will be notified of the res
olutions and corresponding decisions 
made by the Supreme Pontiff. 

a verbale dal Sottosegretario, il 
quale avra cura che al termine 
delle riunioni siano ritirati tutti i 
fascicoli riservati. 

Art. 117 - Le risoluzioni e le 
relative decisioni del Sommo 
Pontefice saranno ordinaria
mente notificate ai Membri del 
Dicastero. 

TITLE IV 

THE CONFERENCE 

Art. 118 - § 1 .  The head of the dicast
ery, the senior prelate, the undersecretary, 
the department heads and, according to 
the judgement of the head of dicastery, the 
research assistants and other officials par
ticipate in the Conference, unless other
wise determined for individual dicasteries. 

§ 2. The dicastery head or, in his ab
sence, the senior prelate chairs the Con
ference. 

§ 3. For the Conference to meet legiti
mately, it is required and sufficient that at 
least two of the senior staff (the head of 
the dicastery, the senior prelate, the un
dersecre-tary), the department head, and 
the research assistant in charge of the file 
be present. In the case of the absence or 
impediment of the department head, the 
senior research assistant of the corre
sponding section will participate in the 
meeting, unless determined otherwise by 
individual dicasteries. 

Art. 119 - It is the Conference's role, 
unless otherwise determined for individ
ual dicasteries: 

a) to examine specific questions, pro
posing an immediate decision, or suggest
ing that they be submitted to the ordinary 
or plenary session, or to an interdicaste
rial meeting, or to present them directly 
to the Supreme Pontiff; 

b) to propose that matters needing par
ticular study be assigned to consultors or 
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Art. 118 - § 1. Al Congresso 
prendono parte il Capo Dicas
tero, il Prelato Superiore, il Sot
tosegretario, i Capi Ufficio e, a 
giudizio del Capo Dicastero, gli 
Aiutanti di Studio e altri Officia
li, salva diversa disposizione per 
i singoli Dicasteri. 

§ 2. Presiede il Congresso il 
Capo Dicastero o, in sua assen
za, il Prelato Superiore. 

§ 3 .  Affinche il Congresso 
possa riunirsi legittimamente, si 
richiede ed e sufficiente la pre
senza di almeno due dei Supe
riori (Capo Dicastero, Prelato 
Superiore, Sottosegretario ), del 
Capo Ufficio e dell'Aiutante di 
Studio responsabile della prati
ca. In caso di assenza o di impe
dimento del Capo Ufficio, vi par
tecipera l'Aiutante di Studio piu 
anziano della rispettiva Sezione, 
salvo diverse disposizioni dei 
singoli Dicasteri. 

Art. 119 - Spetta al Congres
so, salva diversa disposizione 
per singoli Dicasteri: 

a) esaminare determinate 
questioni, proponendo una deci
sione immediata o suggerendo 
di sottoporle alla sessione ordi
naria o plenaria o ad una riunio
ne interdicasteriale o di presen
tarle direttamente al Sommo 
Pontefice; 

b) proporre che siano affidate 
ai Consultori o ad altri Esperti le 
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pratiche che esigono un partico
lare studio, anche in vista di 
eventuali riunioni della Consulta; 

c) esaminare richieste di fa
colta, grazie, indulti, secondo i 
poteri del Dicastero. 

Art. 120 - Su proposta del 
Congresso, si trasmetteranno al 
Pontificio Consiglio per l'Inter
pretazione dei Testi Legislativi i 
dubbi che sorgessero, in diritto, 
sulla interpretazione delle leggi 
universali della Chiesa. lnoltre, si 
rimetteranno al competente Tri
bunale le questioni che per loro 
natura devono essere trattate in 
via giudiziaria, fermo restando 
quanta previsto dall'art. 52 della 
Cost. ap. Pastor bonus. 

to other experts, even in the light of pos
sible meetings of the consultors; 

c) to examine requests for faculties, fa
vors, and indults which are within the 
competence of the dicastery. 

Art. 120 - At the suggestion of the 
Conference, doubts of law which arise re
garding the interpretation of universal 
laws of the Church will be forwarded to 
the Pontifical Council for the Interpreta
tion of Legislative Texts. Moreover those 
questions which by their nature must be 
dealt with judicially will be remitted to 
the competent tribunal, without prejudice 
to the dispositions of art. 52 of the Ap. 
Const. Pastor bonus. 

TITLE V 

THE CONSULTATION MEETING 

Art. 121 - § 1. Alla Consulta 
prendono parte i Consultori del 
Dicastero o alcuni di essi, ai qua
Ii spetta di esaminare collegial
mente le questioni proposte ed 
esprimere ii proprio motivato 
parere. 

§ 2. I Consultori sono convo
cati dal Prelato Superiore, ii 
quale presiede la riunione e la 
dirige. 

Art. 122 - E' in facolta del 
Dicastero di consultare anche 
altre persone particolarmente 
esperte. 

Art. 121 - § 1 .  The consultors of the 
dicastery or some of them take part in the 
Consultation, their task being to examine 
collegially the questions submitted to 
them, and to express the reasons for their 
opinion. 

§ 2. The consultors are convoked by 
the senior prelate, who presides over and 
directs the meeting. 

Art. 122 - The dicastery has the fac
ulty to consult other specially qualified 
experts. 

TITLE VI 

COMPETENCE AND DUTIES OF THE DICASTERIES 

Art. 123 - Ciascun Dicas
tero, nell'ambito della propria 
competenza determinata dalla 
Cost. ap. Pastor bonus: 

a) tratta le questioni che, per 
loro natura o per disposizione 
del diritto canonico, sono riser
vate alla Santa Sede nonche 

Art. 123 - Each dicastery, according 
to its proper competence as determined 
by the Ap. Const. Pastor bonus: 

a) deals with questions which, by their 
nature or by canon law, are reserved to 
the Holy See, as well as with those en-
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trusted to the dicastery by the Supreme 
Pontiff; 

b) examines problems exceeding the 
competence of individual bishops and of 
episcopal bodies, always conscious of the 
competence proper to particular churches 
and of the faculties granted to them within 
the structure of the Church; 

c) studies the important issues of the 
moment, in agreement with the particular 
churches and the competent episcopal 
bodies, in order to promote a more effec
tive and suitable co-ordination of the 
Church's pastoral activity; 

d) promotes, favours, and encourages 
initiatives designed for the good of the 
universal Church; 

e) examines and, if need be, judges 
matters that the Christian faithful, exer
cising their right, bring directly to the at
tention of the Holy See. Normally in these 
cases the ordinary concerned and the 
papal representative will be heard with 
due confidentiality. 

Art. 124 - Questions are to be exam
ined in accord with the law, be it univer
sal or the special law of the Roman Curia, 
and according to the norms of each dicas
tery. 

Art. 125 - § 1 .  Within their own area 
of competence, the dicasteries may issue 
general executory decrees and instruc
tions, in accord with canons 31-34 of the 
Code of Canon Law and taking into ac
count art. 156 of the Ap. Const. Pastor bo
nus. 

§ 2. The dicasteries may not issue laws 
and general decrees, as noted in c. 29 of 
the Code of Canon Law, or derogate from 
the dispositions of the law established by 
the Supreme Pontiff without his specific 
approval. They may, however, grant dis
pensations in individual cases according 
to the law. 
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quelle ad esso affidate dal Som
mo Pontefice; 

b) esamina problemi che su
perano la sfera di competenza 
<lei singoli Vescovi e degli Orga
nismi episcopali, tenendo conto 
dell'ambito proprio delle Chiese 
particolari e delle facolta a loro 
spettanti nella struttura della 
Chiesa; 

c) studia i problemi piu gravi 
del momento, d' intesa con le 
Chiese particolari e con gli Or
ganismi episcopali competenti, 
per una piu efficace promozione 
e un piu conveniente coordina
mento dell'azione pastorale del
la Chiesa; 

d) promuove, favorisce e in
coraggia iniziative volte al bene 
della Chiesa universale; 

e) esamina e, se del caso, giu
dica le questioni che i fedeli, 
usando del loro diritto, deferis
cono direttamente alla Santa 
Sede. In questi casi, di norma, 
sara sentito con dovuta riserva
tezza l'Ordinario interessato e il 
Rappresentante Pontificio. 

Art. 124 - Le questioni vanno 
trattate in base al diritto, sia uni
versale sia speciale della Curia 
Romana, e secondo le norme di 
ciascun Dicastero. 

Art. 125 - § 1. I Dicasteri, 
nell'ambito della propria com
petenza, possono emanare de
creti generali esecutivi e istru
zioni, a norma <lei cann. 31-34 
del Codice di Diritto Canonico e 
tenuto presente l'art. 156 della 
Cost. ap. Pastor bonus. 

§ 2. I Dicasteri non possono 
emanare leggi e decreti generali, 
di cui al can. 29 del Codice di Di
ritto Canonico, ne derogare alle 
disposizioni del diritto stabilito 
dal Sommo Pontefice senza la 
Sua specifica approvaz ione. 
Possono, invece, concedere dis
pense nei singoli casi, a norma 
di diritto. 
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Art. 126 - § 1. 11 Dicastero 
che ritiene opportuno chiedere 
al Sommo Pontefice l' approva
zione in forma specifica di un 
suo atto amministrativo, deve 
farne richiesta per iscritto, ad
ducendone i motivi e presentan
do il progetto di testo definitivo. 

Se l'atto contiene deroghe al 
diritto universale vigente, esse 
devono essere specificate ed il
lustrate. 

§ 2. Analoga richiesta deve 
essere fatta qualora un Dicas
tero ritenga opportuno chiedere 
al Sommo Pontefice speciale 
mandato per seguire una proce
dura diversa da quella stabilita 
dal diritto. 

Anche in tal caso pen) le con
cl usi oni non possono essere 
considerate approvate in forma 
specifica, a meno che siano poi 
sottoposte al Sommo Pontefice 
e da Lui approvate in tale forma. 

§ 3. In ognuno dei detti casi il 
fascicolo relativo deve essere 
lasciato al Sommo Pontefice, in 
modo che Egli lo possa esamina
re personalmente e comunicare 
in seguito la Sua decisione nel 
modo ritenuto opportuno. 

§ 4. Affinche consti dell'ap
provazione in forma specifica si 
dovra dire esplicitamente che il 
Sommo Pontefice "in forma spe
cifica approbavit". 

Art. 127 - § 1. I Dicasteri, 
prima di iniziare la trattazione di 
questioni straordinarie, devono 
sempre informarne il Sommo 
Pontefice. 

§ 2. Le decisioni di maggiore 
importanza devono essere sot
toposte al Romano Pontefice 
per la eventuale approvazione, 
ad eccezione di quelle per le 
quali sono state attribuite pre
ventivamente ai Capi Dicastero 
speciali facolta. 

§ 3. Nell'emanare le sentenze 
e i decreti i Tribunali Apostolici 
seguono il diritto universale e le 
norme proprie. 

Art. 126 - § 1. The dicastery wishing 
to submit one of its administrative acts 
for approval by the Supreme Pontiff in 
forrna specifica must make the request in 
writing, putting forward its arguments 
and presenting the projected final text. 

If the act contains derogations from 
current universal law, they must be speci
fied and illustrated. 

§ 2. A similar request must be submit
ted when a dicastery wishes to ask the 
Supreme Pontiff for a special mandate to 
follow a procedure different from that es
tablished by law. 

Even in such a case, however, the out
comes may not be considered as approved 
in forrna specifica, unless they are then 
submitted to the Supreme Pontiff and ap
proved by him in such form. 

§ 3. In each of these cases, the file 
should be left for the Supreme Pontiff, so 
that He may examine it personally and 
then communicate his decision in the way 
he considers most suitable. 

§ 4. In order to be considered approved 
in forma specifica, it is necessary that 
the act say explicitly that the Supreme 
Pontiff "in forrna specifica approbavit. " 

Art. 127 - § 1. Before beginning to 
handle extraordinary matters, the dicast
eries must always inform the Supreme 
Pontiff about them. 

§ 2. Decisions of greater importance 
must always be submitted to the Roman 
Pontiff for approval, except those for 
which special faculties were previously 
given to the heads of the dicasteries. 

§ 3. In issuing their sentences and de
crees, the Apostolic Tribunals follow uni
versal law and their own proper norms. 
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Art. 128 - § 1.  Questions which re
quire a judicial response must be sent to 
the competent tribunals. 

§ 2.  Offences against the faith and 
more serious ones against morals and 
those committed in the celebration of the 
sacraments, as well as questions concern
ing the privilege of the faith, are always 
and exclusively to be submitted to the 
judgement of the Congregation for the 
Doctrine of the Faith, according to arts. 
52 and 53 of the Ap. Const. Pastor bonus. 

§ 3. The examination of hierarchical 
recourses is governed by art. 124 above. 

Art. 129 - Conflicts of competence 
arising between two or more dicasteries 
are to be submitted to the Apostolic Sig
natura. 

Art. 128 - § 1. Le questioni 
che richiedano di essere trattate 
in via giudiziaria devono essere 
trasmesse ai Tribunali compe
tenti. 

§ 2. Vanno rimessi sempre ed 
esclusivamente al giudizio della 
Congregazione per la Dottrina 
della Fede i delitti contro la fede 
e i piu gravi delitti contro la mo
rale e quelli commessi nella ce
lebrazione dei Sacramenti, non
che le questioni concernenti il 
"privilegium fidei", a norma de
gli artt. 52 e 53 della Cost. ap. 
Pastor bonus. 

§ 3. Nell'esame dei ricorsi ge
rarchici si osservera quanto dis
posto all'art. 124. 

Art. 129 - I conflitti di com
petenza tra due o piu Dicasteri 
sono deferiti alla Segnatura 
Apostolica. 

TITLE VII 

CO-ORDINATION OF THE DICASTERIES 

Art. 130 - § 1.  Co-ordination of the 
various dicasteries occurs at the level: of 
the consistory, of the meetings of cardi
nals who head dicasteries, of the Council 
of Cardinals for the Study of the Organi
zational and Economic Questions of the 
Holy See and at the level of interdicaste
rial meetings. 

§ 2.  The Secretariat of State, at the 
mandate of the Supreme Pontiff, co-ordi
nates the activities of the dicasteries and 
ensures their unity of direction. The Sec
retariat of State is responsible to notify 
the individual dicasteries regarding what 
is necessary and useful for such co-ordi
nation, and it assumes appropriate tech
nical-organizational initiatives which 
affect the Roman Curia as a whole. 

§ 3. Documents and decisions of a gen
eral nature prepared by one or more di
casteries, must be communicated to the 
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Art. 130 - § 1. 11 coordina
mento tra i vari Dicasteri avvie
ne: a livello di Concistoro, di riu
nione dei Cardinali Capi Dicas
tero, di Consiglio dei Cardinali 
per lo studio dei problemi orga
nizzativi ed economici della San
ta Sede, di riunioni interdicaste
riali. 

§ 2. Spetta alla Segreteria di 
Stato, su disposizione del Som
mo Pontefice, di coordinare l'at
tivita dei Dicasteri e di assicu
rarne l'unita d'indirizzo. La Se
greteria di Stato cura la notifica
zio ne ai singoli Dicasteri d i  
quanto e necessario e utile a tale 
coordinamento e assume inizia
tive appropriate di carattere tec
nico-organizzativo, che riguar
dano tutta la Curia Romana. 

§ 3. I documenti e le decisio
ni di indole generale, preparati 
da uno o piu Dicasteri, devono 
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essere comunicati agli altri Di
casteri interessati alla materia, 
per eventuali emendamenti e 
per una loro concorde esecuzio
ne. 

other dicasteries involved in the matter, 
for their possible amendment and for 
their eventual co-ordinated implementa
tion. 

T IT LE VIII 

PREPARATION AND PUBLICATION OF DOCUMENTS 

Art. 131 - § 1 .  I singoli Di
casteri, nel campo della propria 
competenza, trattano le questio
ni di interesse universale in ap
positi documenti. 

Nelle materie di competenza 
di piu Dicasteri possono essere 
elaborati documenti interdicas
teriali. 

§ 2. Il Dicastero stesso deter
mina la natura del documento e 
ne sceglie la forma appropriata. 

§ 3. Il progetto di documento 
viene elaborato a cura dell'uffi
cio competente del Dicastero, in 
collaborazione con i Consultori 
o altri esperti in materia. 

§ 4. Dopo un primo esame 
del progetto di documento, il 
Capo Dicastero, sentito il parere 
del Congresso, indichera a quali 
altri Dicasteri debba essere in
viato per eventuali osservazioni, 
e valutera anche l'opportunita di 
sentire in merito il parere di Or
ganismi episcopali o di alcuni 
Vescovi competenti delle aree 
geografiche maggiormente inte
ressate al problema. 

§ 5. I documenti dei Dicasteri 
destinati alla pubblicazione, in 
quanto riguardino la dottrina 
circa la fede e i costumi, devono 
essere sottoposti al giudizio pre
vio della Congregazione per la 
Dottrina della Fede e, se hanno 
la natura di decreti generali ese
cutivi o di istruzioni, devono es
sere inviati, per un esame circa 
la loro congruenza legislativa 
con il diritto vigente e la loro 
corretta forma giuridica, al Pon-

14. Cf. Ap. Const. Pastor bonus, art. 54. 

Art. 131 - § 1. Each individual dicast
ery, in the sphere of its proper compe
tence, treats matters of universal interest 
in appropriate documents. 

Matters touching the competence of 
more than one dicastery may be treated 
in interdicasterial documents. 

§ 2. The dicastery itself determines the 
nature of the document and chooses the 
form appropriate for it. 

§ 3. The draft document is composed 
by the competent office in the dicastery 
in collaboration with consultors or other 
experts in the matter. 

§ 4. After a preliminary examination of 
the draft document, the head of dicastery, 
after asking the opinion of the consultors, 
will indicate to which dicasteries it should 
be sent for any remarks, and he will also 
weigh the value of consulting episcopal 
body-isms or some competent bishops be
longing to the geographical areas particu
larly interested in the issue. 

§ 5. Documents being prepared for 
publication by dicasteries, in so far as 
they touch on the doctrine of faith or 
morals, must be submitted to the prior 
judgement of the Congregation for the 
Doctrine of the Faith, 14 and if their nature 
is that of general executory decrees or in
structions, they should be sent to the 
Pontifical Council for the Interpretation 
of Legislative Texts to be examined re
garding their legislative conformity with 
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the prescriptions of current law as well as 
their correct juridic form. 15 

§ 6. The text of the document will be 
submitted to an examination by the mem
bers of the dicastery, and after being ap
proved, will be presented to the Supreme 
Pontiff. 

§ 7. Before a document signed by the 
head of the dicastery and countersigned 
by the secretary becomes public, it will 
be communicated to bishops by means of 
papal representatives, without prejudice 
to c. 81 of the Code of Canons of the East
ern Churches. 

§ 8. The content, meaning and reasons 
for the document will normally be pre
sented to the public by the Press Office of 
the Holy See, in collaboration with the 
means of social communication of the 
Apostolic See. 

Art. 132 - Where necessary the proce
dure mentioned in the preceding article 
also applies to the preparation of other 
documents. 

tificio Consiglio per l'Interpreta
zione <lei Testi Legislativi. 

§ 6. 11 testo del documento 
sara sottoposto all'esame <lei 
Membri del Dicastero e, dopo la 
sua approvazione, presentato al 
Sommo Pontefice. 

§ 7. Il documento, firmato dal 
Capo Dicastero e controfirmato 
dal Segretario, prima di essere 
reso di pubblico dominio, sara 
portato a conoscenza <lei Vesco
vi, tramite i Rappresentanti Pon
tifici, fermo restando quanto dis
posto dal can. 81 del Codice <lei 
Canoni delle Chiese Orientali. 

§ 8. Il contenuto, il significato 
e le motivazioni del documento 
saranno di  norma illustrati 
all'opinione pubblica mediante 
la Sala Stampa della Santa Sede, 
con la collaborazione <lei mezzi 
di comunicazione della Sede 
Apostolica. 

Art. 132 - La procedura, di 
cui all'articolo precedente, si ap
plica, ove occorra, anche nella 
preparazione di altri documenti. 

TITLE IX 

PREPARATION OF ADMINISTRATIVE ACTS 

Art. 133 - The dicasteries so autho
rized should determine in their proper reg
ulations the procedure to be followed 
when granting favors, dispensations, au
thorizations, permissions and other admin
istrative acts, attending to the dispositions 
of canon law in this matter and asking, if 
necessary, for the opinion of the proper 
Ordinaries and even, if opportune, for that 
of the papal representative. 

15. Cf. Const. Ap. Pastor bonus, art. 156. 
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Art. 133 - I Dicasteri a cio 
autorizzati dovranno determina
re, nel Regolamento proprio, la 
procedura da seguire nella con
cessione di rescritti di grazie, 
dispense, autorizzazioni, licenze 
e di altri atti amministrativi, at
tenendosi alle disposizioni del 
diritto canonico in materia e 
chiedendo, se necessario, il pa
rere degli Ordinari propri e, se 
opportuno, anche quello del 
Rappresentante Pontificio. 
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TITLE X 

PROCEDURE FOR THE EXAMINATION OF RECOURSES 

Art. 134 - § 1. Quando og
getto della Sessione plenaria o 
ordinaria dei Dicasteri e stata la 
definizione di una controversia, 
la decisione deve essere notifi
cata quanto prima possibile alle 
parti interessate. 

§ 2. La parte che si sente gra
vata, entro dieci giomi utili puo 
chiedere la revoca o la modifica 
del provvedimento. 

§ 3. Soltanto la Sessione ple
naria o ordinaria puo concedere 
la revoca o la modifica del pro
vvedimento. 

§ 4. Non si da mai ricorso 
contro atti approvati dal Sommo 
Pontefice in forma specifica. 

Art. 135 - § 1. Contro i pro
vvedimenti o le decisioni del Di
castero la parte che si sente gra
vata, qualora intenda impugnarli, 
deve presentare al medesimo, 
entro dieci giorni utili dalla noti
fica, la richiesta della revoca o 
modifica del provvedimento 
stesso. 

§ 2. In ogni caso entro trenta 
giorni e a norma di diritto puo 
essere inoltrato il ricorso alla 
Segnatura Apostolica. 

Art. 136 - § 1. I ricorsi ge
rarchici alla Santa Sede contro i 
decreti amministrativi di autori
ta ecclesiastiche sono esaminati 
sia nella legittimita che nel meri
to dal Dicastero competente, a 
norma di diritto. 

§ 2. L'esame dei ricorsi deve 
concludersi entro i termini pres
critti dal can. 57 del Codice di 
Diritto Canonico e dal can. 1518 
del Codice dei Canoni delle 
Chiese Orientali; qualora il ri
corso esiga un esame piu appro
fondito, si avverta il ricorrente 

Art. 134 - § 1. When the objective of a 
plenary or ordinary session of the dicast
eries was the resolution of a controversy, 
the decision must be communicated to 
the interested parties as soon as possible. 

§ 2. The party who feels injured by the 
decision has ten canonical days to peti
tion for a revocation or modification of 
the provision. 

§ 3. Only the plenary or ordinary ses
sion may grant a revocation or modifica
tion of the act. 

§ 4. There is no recourse against acts 
approved by the Supreme Pontiff in 
forma specifica. 16 

Art. 135 - § 1. The party who feels ag
grieved and wishes to contest the provi
sions or decisions of a dicastery must 
present the request to the same dicastery 
for a revocation or modification within 10 
canonical days from notification. 

§ 2. In any case the recourse may be 
lodged before the Apostolic Signatura 
within thirty canonical days and in accord 
with the law. 

Art. 136 - § 1. Hierarchical recourses 
to the Holy See against the administrative 
decrees of ecclesiastical authorities are 
examined regarding both their legality 
and their merits by the competent dicast
ery, according to the norm of law. 17 

§ 2.  The examination of recourses 
must conclude within the time limit pre
scribed by c. 57 of the Code of Canon 
Law, and by c. 1518 of the Code of Canons 
of the Eastern Churches; if the recourse 
requires a more detailed examination, the 

16. Cf. CIC, cc. 1405 § 2 and 333 § 3; CCEO, cc. 1060 § 3 and 45 § 3. 
17. Cf. CIC, cc. 1732-1739; CCEO, cc. 995-1005; Ap. Const. Pastor bonus, art. 19 § 1. 
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plaintiff should be informed of the length 
of the delay and the reasons causing it. 

§ 3. The dicastery must justify its deci
sions on recourses submitted to it, accord
ing to c. 51 of the Code of Canon Law, and 
of c. 1519 § 2 of the Code of Canons of the 
Eastern Churches. 

§ 4 .  Recourses to the Apostolic Sig
natura against individual administrative 
acts issued by the dicasteries of the 
Roman Curia or approved by them are al
lowed within the established time limit. 
The Apostolic Signatura will examine 
them for violation of law in the delibera
tion or procedure, and at the request of 
the plaintiff, for the reparation of any 
damages caused by the illegitimate act. 

§ 5. Recourses concerning employment 
which are lodged by current or former em
ployees of the Holy See against acts issued 
by the competent dicastery are handled by 
the Labor Office of the Apostolic See. 

Art. 137 - § 1. Before agreeing to ex
amine a recourse, the dicasteries will en
sure that they are competent and that 
norms relative to the proposing of re
courses have been observed. Otherwise 
they will declare their incompetence or 
the inadmissibility of the recourse. 

§ 2. In case of doubt, the competent 
body for resolution is the Supreme Tribu
nal of the Apostolic Signatura. 

Art. 138 - § 1.  The plaintiff has the 
right to the assistance of an advocate 
chosen according to art. 183 of the Ap. 
Const. Pastor bonus, or of a procurator. 

§ 2. Where necessary the head of dicas
tery will assign an advocate of the office 
to the parties. 
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del tempo di proroga e delle mo
tivazioni che l'hanno causata. 

§ 3. Il Dicastero deve motiva
re le proprie decisioni circa i ri
corsi esaminati, a norma del 
can. 51 del Codice di Diritto Ca
nonico e del can. 1519 § 2 del 
Codice dei Canoni delle Chiese 
Orientali. 

§ 4. Contro singoli atti ammi
nistrativi posti da Dicasteri della 
Curia Romana o da essi appro
vati sono ammessi, entro il ter
mine stabilito, i ricorsi alla Se
gnatura Apostolica, la quale li 
esamina per violazione di legge 
nel deliberare o nel procedere e, 
su richiesta del ricorrente, circa 
la riparazione dei danni even
tualmente causati dall'atto ille
gittimo. 

§ 5. I ricorsi in materia di la
voro da parte di dipendenti ed 
ex dipendenti della Santa Sede 
contro atti posti dal competente 
Dicastero sono trattati dall'Uffi
cio del Lavoro della Sede Apos
tolica. 

Art. 137 - § 1. I Dicasteri, 
prima di accettare un ricorso, 
devono assicurarsi della propria 
competenza e dell'osservanza 
delle norme relative alla propo
sizione <lei ricorsi. In caso con
trario dichiarano la propria in
competenza o l' improponibilita 
del ricorso. 

§ 2. In caso di dubbio, l'orga
no competente a risolverlo e il 
Supremo Tribunale della Segna
tura Apostolica. 

Art. 138 - § 1. Il ricorrente 
ha il diritto di avvalersi del pa
trocinio di un Avvocato scelto a 
norma dell'art. 183 della Cost. 
ap. Pastor bonus o dell'opera di 
un Procuratore. 

§ 2. Quando sia necessario, il 
Capo Dicastero assegnera alle 
parti l'Avvocato d'ufficio. 
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TITLE XI 

RELATIONS WITH PARTICULAR CHURCHES AND AD LIMINA VISITS 

Art. 139 - I Dicasteri esami
neranno con diligenza e solleci
tudine le questioni loro presen
tate dalle Chiese particolari e le 
terranno informate dello svolgi
mento e dell'esito delle pratiche 
relative, sentendo il loro parere 
su questioni che le riguardano. 

Art. 140 - Le Visite "ad limi
na", che i Vescovi diocesani de
vono compiere a norma del di
ritto, saranno opportunamente 
programmate dalla Prefettura 
della Casa Pontificia d'intesa 
con la Congregazione per i Ves
covi e, rispettivamente, con le 
Congregazioni per le Chiese 
Orientali e per l 'Evangelizzazio
ne <lei Popoli, tenendo conto, 
per quanto possibile, delle esi
genze degli altri Dicasteri. 

Art. 141 - Le Visite "ad limi
na" si articolano in tre principali 
fasi: il pellegrinaggio ai sepolcri 
<lei Principi degli Apostoli, l'in
contro con il Sommo Pontefice 
ed i colloqui con i Responsabili 
<lei vari Dicasteri della Curia Ro
mana. Questi tre principali mo
menti saranno accuratamente 
preparati dalla Congregazione 
competente. 

Art. 142 - La relazione sullo 
stato della Diocesi dovra perve
nire alla Congregazione compe
tente sei mesi prima del tempo 
fissato per la Visita. Detta Con
gregazione provvedera a sua 
volta a inviare tempestivamente 
copia della relazione agli altri 
Dicasteri competenti per mate
ria, i quali, esaminata la relazio
ne nella parte che ad essi com
pete, formuleranno nel piu bre
ve tempo possibile le osserva
zioni da notificare al gruppo di 
studio costituito allo scopo dal
la Congregazione competente, 

Art. 139 - The dicasteries will exam
ine diligently and without delay questions 
presented to them by the particular 
churches, and they will keep them in
formed about the development and the 
result of the matters treated, consulting 
them on questions which concern them. 

Art. 140 - Ad limina visits which di
ocesan bishops are to make according to 
the law will be suitably arranged by the 
Prefecture of the Papal Household, in 
agreement with the Congregation for 
Bishops, and respectively, with the Con
gregations for the Eastern Churches and 
the Evangelization of Peoples, taking into 
account as much as possible, the require
ments of the other dicasteries. 

Art. 141 - Ad limina visits consist of 
three principal phases: the pilgrimage to 
the tombs of the Princes of the Apostles, 
the meeting with the Supreme Pontiff, 
and the meetings with the staff of the var
ious dicasteries of the Roman Curia. 
These three principal parts will be care
fully prepared by the competent congre
gation. 

Art. 142 - The report on the state of 
the diocese must have been sent to the 
competent congregation six months be
fore the time set for the visit. The said 
congregation will send a copy of the re
port immediately to the other dicasteries 
involved, which, once they have exam
ined the part of the report concerning 
them, will formulate as quickly as possi
ble the observations to be communicated 
to the committee by the competent con
gregation convened for this purpose, 18 

taking into account the diversity of Ian-

18. Cf. Ap. Const. Pastor bonus, art. 32. 
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guages and regions and in collaboration 
with the other dicasteries involved. 

Art. 143 - As prescribed by art. 27 of 
the Ap. Const. Pastor bonus, papal repre
sentatives will be consulted regarding re
lations with the particular churches. 
These representatives will also contact 
the dicasteries during their visits to 
Rome. 

tenendo canto della diversita 
delle lingue e regioni e con la 
collaborazione degli altri Dicas
teri interessati. 

Art. 143 - Nelle relazioni con 
le Chiese particolari ci si avvarra 
- come stabilito all'art. 27 della 
Cost. ap. Pastor bonus - della 
collaborazione <lei Rappresen
tanti Pontifici. Essi, anche in oc
casione di loro visite a Roma, 
prenderanno contatto con i Di
casteri. 

TITLE XII 

LANGUAGES TO BE USED 

§ 1. In conformity with art. 16  of the 
Ap. Const. Pastor bonus the dicasteries of 
the Roman Curia will normally draft their 
acts in the Latin language, even though 
any of the languages widely spread today 
may be used both for correspondence, 
and according to different needs , for the 
drafting of documents. 

§ 2. An Office for the Latin Language 
has been established at the Secretariat of 
State for the convenience of the Roman 
Curia. 

§ 3. It will see that the principal docu
ments to be published are translated into 
the languages widely in use today. 

Ar t .  1 44 - § 1 . A nor ma 
dell'art. 16 della Cost. ap. Pastor 
bonus i Dicasteri della Curia Ro
mana redigeranno di regola i loro 
atti nella lingua latina, potendosi 
usare anche le lingue oggi piu dif
fuse sia per la corrispondenza 
sia, secondo le esigenze, per la 
redazione di documenti. 

§ 2. E costituito presso la Se
greteria di Stato un Ufficio per 
la lingua latina, a servizio della 
Curia Romana. 

§ 3. Si avra cura che i princi
pali documenti destinati alla 
pubblicazione siano tradotti nel
le lingue oggi piu diffuse. 

TIT LE XIII 

ARCHIVES AND REGISTER 

Art. 145 - § 1 .  Among the structures 
of the dicasteries a very important role is 
played by archives, where acts and docu
ments must be accurately preserved. 

Considering their importance, archives 
and registers are to be in order and ade
quately secured. 

§ 2. Incoming and outgoing files must 
be recorded in the register, according to 
the dispositions of the proper regulations. 
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Art. 145 - § 1. Tra le struttu
re dei Dicasteri occupano un 
posto di rilievo gli Archivi, nei 
quali devono essere custoditi 
accuratamente atti e documenti. 

Attesa la loro importanza, gli 
Archivi e il Protocollo devono 
essere tenuti con ordine e con 
adeguate misure di sicurezza. 

§ 2. Le pratiche in arrivo e in 
partenza devono essere regis
trate nel Protocollo, secondo 
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quanto disposto nel Regola
mento proprio. 

§ 3. La cura degli Archivi sia 
affidata ad un Officiale esperto 
in archivistica e possibilmente 
in possesso di diploma. 

§ 4. Gli atti e i documenti non 
piu necessari al lavoro del Di
castero saranno trasmessi pe
riodicamente all'Archivio Segre
to Vaticano. 

§ 3. The archives are to be entrusted to 
the management of an official experi
enced in archival techniques, and where 
possible a degreed expert. 

§ 4. Acts and documents which are no 
longer necessary for the dicastery's work 
will be sent periodically to the Secret Vat
ican Archives. 

TITLE XIV 

INFORMATION AND TELECOMMUNICATION TECHNOLOGY 

Art. 146 - § 1 .  La dotazione 
<lei moderni strumenti di infor
matica e di telecomunicazione, 
ritenuti necessari per il Dicas
tero, dovra essere debitamente 
concordata con l' Amministra
zione del Patrimonio della Sede 
Apostolica. 

§ 2. L'uso degli strumenti di 
telecomunicazione dovra essere 
fatto con criteri di economia ed 
esclusivamente per ragioni di 
ufficio. 

Art. 146 - § 1. Modern information 
technology and instruments of telecom
munication regarded as necessary for the 
dicastery, will be issued in collaboration 
with the Administration of the Patrimony 
of the Holy See. 

§ 2. Instruments of telecommunication 
are to be used economically and exclu
sively for official business. 
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APPENDICES 

I PROFESSION OF FAITH, OATH OF ALLEGIANCE, 
AND OF OBSERVANCE OF OFFICIAL SECRECY 

1 .  Profession of Faith 19 

Ego N . ... firma fide credo et profiteor 
omnia et singula quae continentur in Sym
bolo fidei, videlicet: 

Credo in unum Deum Patrem omnipo
tentem, factorem coeli et terrae, visibil
ium omnium et invisibilium et in unum 
Dominum Iesum Christum, Filium Dei 
unigenitum, et ex Patre natum ante omnia 
saecula, Deum de Deo, lumen de lumine, 
Deum verum de Deo vero, genitum non 
factum, consubstantialem Patri, per quern 
omnia facta sunt, qui propter nos hom
ines et propter nostram salutem descen
dit de coelis, et incarnatus est de Spiritu 
Sancto, ex Maria Virgine, et homo factus 
est; crucifixus etiam pro nobis sub Pontio 
Pilato, passus et sepultus est; et resur
rexit tertia die secundum Scripturas, et 
ascendit in coelum, sedet ad dexteram 
Patris, et iterum venturus est cum gloria 
iudicare vivos et mortuos, cuius regni non 
erit finis; et in Spiritum Sanctum Domi
num et vivificantem, qui ex Patre Filioque 
procedit; qui cum Patre et Filio simul ado
ratur et conglorificatur, qui locutus est 
per prophetas; et unam sanctam catholi
cam et apostolicam Ecclesiam. Confiteor 
unum baptisma in remissionem pecca
torum, et expecto resurrectionem mor
tuorum, et vitam venturi saeculi. Amen. 

19. Cf. AAS LXXXI (1989), p. 105. 
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Ego N . . . . firma fide credo et 
profiteor omnia et singula quae 
continentur in Symbolo fidei, vi
delicet: 

Credo in unum Deum Patrem 
omnipotentem, factorem coeli 
et terrae, visibilium omnium et 
invisibilium; et in unum Domi
num Iesum Christum, Filium 
Dei unigenitum, et ex Patre na
tum ante omnia saecula, Deum 
de Deo, lumen de lumine, Deum 
verum de Deo vero, genitum 
non factum, consubstantialem 
Patri, per quern omnia facta 
sunt, qui propter nos homines et 
propter nostram salutem des
cendit de coelis, et incarnatus 
est de Spiritu Sancto, ex Maria 
Virgine, et homo factus est; cru
cifixus etiam pro nobis sub Pon
tio Pilato, passus et sepultus est; 
et resurrexit tertia die secun
dum Scripturas, et ascendit in 
coelum, sedet ad dexteram Pa
tris, et iterum venturus est cum 
gloria iudicare vivas et mortuos, 
cuius regni non erit finis; et in 
Spiritum Sanctum Dominum et 
vivificantem, qui ex Patre Filio
que procedit; qui cum Patre et 
Filia simul adoratur et conglori
ficatur, qui locutus est per pro
phetas; et unam sanctam catho
licam et apostolicam Ecclesiam. 
Confiteor unum baptisma in re
missionem peccatorum, et ex
pecto resurrectionem mortuo
rum, et vitam venturi saeculi. 
Amen. 
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Firma fide quoque credo ea 
omnia quae in verbo Dei scripto 
vel tradito continentur et ab Ec
clesia sive solemni iudicio sive 
ordinario et universali Magiste
rio tamquam divinitus revelata 
credenda proponuntur. 

Firmiter etiam amplector ac 
retineo omnia et singula quae 
circa doctrinam de fide vel mori
bus ab eadem definitive propo
nuntur. 

Insuper religioso voluntatis 
et intellectus obsequio doctrinis 
adhaereo quas sive Romanus 
Pontifex sive Collegium episco
porum enuntiant cum Magiste
rium authenticum exercent etsi 
non definitivo actu easdem pro
clamare intendant. 

(testo in lingua italiana) 
Io N . . . . credo e professo con 

ferma fede tutte e singole le ve
rita che sono contenute nel Sim
bolo della fede, e cioe: Credo in 
un solo Dio, Padre onnipotente, 
creatore del cielo e della terra, 
di tutte le cose visibili e invisibi
li. 

Credo in un solo Signore, 
Gesu Cristo, unigenito Figlio di 
Dio, nato dal Padre prima di tut
ti i secoli: Dio da Dio, Luce da 
Luce, Dio vero da Dio vero, ge
nerato, non creato, della stessa 
sostanza del Padre; per mezzo di 
lui tutte le cose sono state crea
te. Per noi uomini e per la nostra 
salvezza discese dal cielo, e per 
opera dello Spirito Santo si e in
carnato nel seno della Vergine 
Maria e si e fatto uomo. Fu cro
cifisso per noi sotto Ponzio Pi
lato, morl e fu sepolto. 11 terzo 
giomo e resuscitato, secondo le 
Scritture,e salito al cielo, siede 
alla destra del Padre. 

E di nuovo verra, nella gloria, 
per giudicare i vivi e i morti, e il 
suo regno non avra fine. 

Firma fide quoque credo ea omnia 
quae in verbo Dei scripto vel tradito con
tinentur et ab Ecclesia sive solemni iudi
cio sive ordinario et universali Magisterio 
tamquam divinitus revelata credenda pro
ponuntur. 

Firmiter etiam amplector ac retineo 
omnia et singula quae circa doctrinam de 
fide vel moribus ab eadem definitive pro
ponuntur. 

Insuper religioso voluntatis et intellec
tus obsequio doctrinis adhaereo quas sive 
Romanus Pontifex sive Collegium episco
porum enuntiant cum Magisterium au
thenticum exercent etsi non definitivo 
actu easdem proclamare intendant. 

I N .... believe in and acknowledge with 
unwavering faith each and all of the 
truths contained in the Symbol of faith, 
that is: I believe in one God, the Father, 
the Almighty, maker of heaven and earth, 
of all that is seen and unseen. 

I believe in one Lord, Jesus Christ, the 
only Son of God, eternally begotten of the 
Father: God from God, Light from Light, 
begotten, not made, one in Being with the 
Father. Through him all things were 
made. For us men and for our salvation, 
he came down from heaven: by the power 
of the Holy Spirit he was born of the Vir
gin Mary, and became man. For our sake 
he was crucified under Pontius Pilate; he 
suffered, died, and was buried. On the 
third day he rose again in fulfillment of 
the Scriptures; he ascended into heaven 
and is seated at the right hand of the Fa
ther. 

He will come again to judge the living 
and the dead and his kingdom will have 
no end. 
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I believe in the Holy Spirit, the Lord, 
the giver of life, who proceeds from the 
Father and the Son. With the Father and 
the Son he is worshipped and glorified. 
He has spoken through the Prophets. I be
lieve in one holy catholic and apostolic 
Church. I acknowledge one baptism for 
the forgiveness of sins. I look for the res
urrection of the dead, and the life of the 
world to come. Amen. 

I also believe with firm faith all that is 
contained in the written or conveyed 
Word of God and that which the Church, 
both with solemn judgement and with or
dinary and universal magisterium, pro
poses for belief as divinely revealed. 

I also firmly receive and hold each and 
all of the truths regarding doctrine on 
faith and morals which are proposed by 
the Church in a definitive way. 

I also accept with a religious assent of 
the will and of the intellect the teachings 
which the Roman Pontiff or the Episcopal 
College propose when exercising their 
authentic magisterium, even if they do 
not intend to announce them by means of 
a definitive act. 

Credo nello Spirito Santo, 
che e il Signore e da la vita e pro
cede dal Padre e dal Figlio. Con 
il Padre e il Figlio e adorato e 
glorificato, e ha parlato per 
mezzo dei profeti. Credo la Chie
sa, una santa cattolica e aposto
lica. Professo un solo battesimo 
per il perdono dei peccati. As
petto la risurrezione dei morti e 
la vita del mondo che verra. 
Amen. 

Credo pure con ferma fede 
tutto cio che e contenuto nella 
Parola di Dio scritta o trasmessa 
e che la Chiesa, sia con giudizio 
solenne sia con Magistero ordi
nario e universale, propone a 
credere come divinamente rive
lato. 

Fermamente accolgo e riten
go anche tutte e singole le verita 
circa la dottrina che riguarda la 
fede o i costumi proposte dalla 
Chiesa in modo definitivo. 

Aderisco inoltre con religio
s o ossequio della volonta e 
dell'intelletto agli insegnamenti 
che il Romano Pontefice o il 
Collegio episcopale propongono 
quando esercitano il loro Magis
tero autentico, sebbene non in
tendono proclamarli con atto 
definitivo. 

2. Oath of Allegiance and of Observance 
of the Official Secrecy 

Ego N . ... in suscipiendo officio ... prom
itto me cum catholica Ecclesia commun
ionem semper servaturum, sive verbis a 
me prolatis, sive mea agendi ratione. 

Magna cum diligentia et fidelitate onera 
explebo quibus teneor erga Ecclesiam, 
tum universam, tum particularem, in qua 
ad meum servitium, secundum iuris prae
scripta, exercendus vocatus sum. 
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Ego N . . . .  in suscipiendo offi
cio . . . promitto me cum catholi
ca Ecclesia communionem sem
per servaturum, sive verb is a me 
prolatis, sive mea agendi ratio
ne. 

Magna cum diligentia et fide
litate onera explebo quibus te
neor erga Ecclesiam, tum uni
versam, tum particularem, in 
qua ad meum servitium, secun
dum iuris praescripta, exercen
dus vocatus sum. 
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In munere meo adimplendo, 
quod Ecclesiae nomine mihi 
commissum est, fidei depositum 
integrum servabo, fideliter tra
dam et illustrabo; quascumque 
igitur doctrinas iisdem contra
rias devitabo. 

Disciplinam cunctae Eccle
siae communem sequar et fove
bo observantiamque cunctarum 
legum ecclesiasticarum, earum 
imprimis quae in Codice Iuris 
Canonici vel Codice Canonum 
Ecclesiarum Orientalium conti
nentur, servabo. 

Christiana oboedientia pro
sequar quae sacri Pastores, tam
quam authentici fidei doctores 
et magistri declarant aut tam
quam Ecclesiae rectores sta
tuunt, atque Episcopis dioecesa
nis fideliter auxilium dabo, ut 
actio apostolica, nomine et man
dato Ecclesiae exercenda, in 
eiusdem Ecclesiae communione 
peragatur. 

Insuper spondeo, voveo ac 
promitto me ministeria mihi 
commissa in hoc Officio diligen
ter impleturum et secretum offi
cii religiose servaturum; simul
que promitto munera mihi in 
remunerationem, etiam sub spe
cie doni oblata, nee quaesitu
rum, nee recepturum. 

Sic me Deus adiuvet et sane
ta Dei Evangelia, quae manibus 
meis tango. 

(testo in lingua italiana) 
Io N . . . .  nell'assumere l'uffi

cio di ... , prometto di conservare 
sempre la comunione con la 
Chiesa cattolica, sia nelle mie 
parole che nel mio modo di agi
re. 

Adempiro con grande dili
genza e fedelta i doveri ai quali 
sono tenuto verso la Chiesa, sia 
universale che particolare, nella 
quale, secondo le norme del di
ritto, sono stato chiamato a 
esercitare il mio servizio. 

In munere meo adimplendo, quod Ec
clesiae nomine mihi commissum est, fidei 
depositum integrum servabo, fideliter 
tradam et illustrabo; quascumque igitur 
doctrinas iisdem contrarias devitabo. 

Disciplinam cunctae Ecclesiae com
munem sequar et fovebo observantiam
que cunctarum legum ecclesiasticarum, 
earum imprimis quae in Codice Iuris Can
onici continentur, servabo. 

Christiana oboedientia prosequar quae 
sacri Pastores, tamquam authentici fidei 
doctores et magistri declarant aut tam
quam Ecclesiae rectores statuunt, atque 
Episcopis dioecesanis fideliter auxilium 
dabo, ut actio apostolica, nomine et man
dato Ecclesiae exercenda, in eiusdem Ec
clesiae communione peragatur. 

Insuper spondeo, voveo ac promitto me 
ministeria mihi commissa in hoc Officio 
diligenter impleturum et secretum officii 
religiose servaturum; simulque promitto 
munera mihi in remunerationem, etiam sub 
specie doni oblata, nee quaesiturum, nee 
recepturum. 

Sic me Deus adiuvet et sancta Dei 
Evangelia, quae manibus meis tango. 

(testo in lingua italiana) 
I, N .... by undertaking the office of ... , 

swear that I shall always maintain com
munion with the Catholic Church, both in 
my words and in my behaviour. 

I shall fulfill diligently and faithfully 
my duties towards the Church, be it uni
versal or particular, to which I was called 
to carry out my service, according to the 
norms of law. 
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In carrying out the task entrusted to 
me in the name of the Church, I shall pre
serve the entire deposit of faith, and I 
shall transmit and witness to it faithfully, 
by rejecting any teaching contrary to it. 

I shall follow and support the disci
pline shared by the entire Church, and I 
shall observe all ecclesiastical Laws, par
ticularly those contained in the Code of 
Canon Law or in the Code of Canons of 
the Eastern Churches. 

I shall observe with Christian obedi
ence that which the sacred pastors shall 
declare both as authentic teachers or 
masters of the faith or establish as heads 
of the Church, and I shall faithfully help 
the diocesan bishops, so that the apos
tolic action, to be exercised in the name 
of and by mandate of the Church, is car
ried out in communion with the Church 
herself. 

I also commit myself and solemnly 
promise to fulfill diligently the tasks as
signed to me by this office, and to ob
serve official secrecy scrupulously; I also 
promise I shall neither ask for nor accept 
offerings as reward, not even if offered in 
the form of gifts. 

May God help me and these Holy Gos
pels which I touch with my hands. 

Nell'esercitare l'ufficio che 
mi e stato affidato a nome della 
Chiesa, conservero integro e 
trasmettero e illustrero fedel
mente ii deposito della fede, res
pingendo quindi qualsiasi dottri
na ad esso contraria. 

Seguiro e sosterro la discipli
na comune a tutta la Chiesa e 
curero I' osservanza di  tutte le 
leggi ecclesiastiche, in particola
re di quelle contenute nel Codi
ce di Diritto Canonico o ii Codi
c e dei  Canoni delle Chiese 
Ori en tali. 

Osservero con cristiana ob
bedienza cio che i sacri Pastori 
dichiarano come autentici dot
tori e maestri della fede o stabi
liscono come capi della Chiesa, 
e prestero fedelmente aiuto ai 
Vescovi diocesani, perche l'azio
ne apostolica, da esercitare in 
nome e per mandato della Chie
sa, sia compiuta in comunione 
con la Chiesa stessa. 

Mi impegno inoltre e solen
nemente prometto di adempiere 
diligentemente i compiti a me 
affidati in questo Ufficio, e di os
servare scrupolosamente ii se
greto inerente all'ufficio; pro
metto altresl di non chiedere ne 
accettare offerte come compen
so, neppure se presentate sotto 
forma di donazione. 

Cosl Dio mi aiuti e questi san
ti Vangeli che tocco con le mie 
mani. 

3. Promise of Fidelity for Employees 
of the 1st 2nd and to the 3rd levels ' 

"I, N . ... promise before God that I shall 
be faithful to the Supreme Pontiff and to 
His legitimate successors, and that I shall 
rigorously observe official secrecy; I 
promise that I shall carry out all my du
ties diligently and observe the orders 
given to me by my superiors. 
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Io N . ... prometto innanzi a 
Dio di essere fedele al Sommo 
Pontefice ed ai Suoi legittimi 
Successori e di osservare rigoro
samente ii segreto d'ufficio; pro
metto di adempiere con diligenza 
tutti i miei doveri e di osservare 
gli ordini che mi saranno imparti
ti dai miei Superiori. 
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II GENERAL PERSONNEL TABLE 

Capi Dicaste'ro: 
Cardinale Prefetto o Presidente, 
Arcivescovo Presidente: 

ad quinquennium 
Prelati Superiori ed equiparati: 

ad quinquennium 
Sottosegretari ed equiparati: 

ad quinquennium 
Officiali ed altro personale dis
tribuiti nei seguenti 10  livelli 
funzionali-retributivi: 

10° livello: Capi Ufficio, equipa
rati ed esperti. 

9° livello: Minutanti, Aiutanti 
di studio ed equipa
rati, Notai di Tribu
nali 

8° livello: Addetti di Segrete
ria di 1 a classe ed 
equiparati. 

7' livello: Addetti di Segrete
ria di 2a classe, Ad
detti tecnici di 1 a 

classe ed equiparati. 
6° livello: Addetti tecnici di 2a 

classe ed equiparati. 
5° livello: Scrittori di 1 a classe 

ed equiparati. 
4° livello: Scrittori di 2a classe 

ed equiparati. 

Heads of dicasteries: 
Cardinal Prefect or President, Archbishop 
President: ad quinquennium 

Senior prelates and those equivalent: 
ad quinquennium 

Undersecretaries and those equivalent: 
ad quinquennium 

Officials and other employees distributed 
among the following ten functional
retributive levels: 

OFFICIALS 

10th level: Department heads, those equiv
alent to them, and experts. 

9th level: Excecutive assistants, research 
assistants and those equivalent 
to them, and tribunal notaries. 

8th level: Secretarial staff of the 1st class 
and those equivalent. 

7th level: Secretarial staff of the 2nd 

class, technical staff of 1st 

class and their equivalents. 
6th level: Technical staff of the 2nd class 

and their equivalents. 
5th level: Writers of the 1st class and 

their equivalents. 
4th level: Writers of the 2nd class and 

their equivalents. 

OTHER EMPLOYEES 

3° livello: 

2° livello: 
1 ° livello: 

Commessi ed equi
parati. 
Uscieri ed equiparati 
Ausiliari ed equipa
rati. 

3rd level: 

2nd level: 
1st level: 
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Assistants and their equiva
lents. 
Ushers and their equivalents. 
Auxiliaries and their equiva
lents. 
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III GENERAL INVENTORY OF FUNCTIONS 

OF THE ROMAN CURIA 

The General Inventory of functions of 
the Roman Curia i llustrates , broadly 
speaking, the types of tasks relative to 
each functional level by listing profes
sional profiles. 

The regulations pertaining to each in
dividual bodies define the denominations, 
specific tasks and its placement within 
the relevant functional level of each pro
fessional profile of the institution itself, 
specifying the requirements and the req
uisite qualifications in relation to its spe
cial needs. 

Il Mansionario generale della 
Curia Romana illustra, in linea 
di massima, tipi di attivita relati
ve ad ogni livello funzionale, 
con l'elencazione di profili pro
fessionali. 

Il Regolamento proprio di 
ciascun Organismo stabilisce le 
denominazioni, le mansioni spe
cifiche e l'inquadramento nel re
lativo livello funzionale di ogni 
profilo professionale dell'Orga
nismo stesso e specifica i requi
siti e i titoli richiesti in relazione 
alle sue particolari esigenze. 

First Functional Level 
Auxiliary Tasks 

Employees belonging to this level per
form manual labour. 
Necessary qualification: Compulsory 
schooling. 

Appartiene a questo livello il di
pendente che svolge attivita di 
lavoro manuale. 
Titolo richiesto: Scuola dell'ob
bligo. 

Professional Profiles 

Aid. 
Messenger. 
Cleaning person. 

Ausiliare. 
Fattorino. 
Addetto alle pulizie. 

Second Functional Level 
Auxiliary Tasks 

Employees belonging to this level per
form simple tasks, even with the use of 
machines (photocopiers, stamping ma
chines, etc.). 

Necessary qualification: Compulsory 
schooling. 

Appartiene a questo livello il 
dipendente che svolge operazio
ni semplici, anche con utilizzo di 
macchine (fotocopiatrici, af
francatrici, ecc.). 

Titolo richiesto: Scuola 
dell'obbligo. 

Professional Profiles 

Ushers. 
Shipping assistant. 
Technical aid. 
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Usciere. 
Ausiliare spedizioniere. 
Ausiliare tecnico. 
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Operaio generico. 
Portiere di immobile ad uso abi
tazione. 

Gli Uscieri ed i Portieri hanno 
l'obbligo di effettuare la pulizia 
degli uffici e dei locali loro affi
dati o nei quali svolgono la loro 
attivita. 

Non-specialized worker. 
Porters in residential buildings. 

Ushers and concierges are expected to 
clean offices and premises assigned to 
them or where they perform their tasks. 

Third Functional Level 
Auxiliary Tasks 

Appartiene a questo livello il 
dipendente che svolge: 

- attivita richiedenti partico
lare esperienza anche con uso di 
strumentazioni; 

- attivita manuali qualificate; 
- esecuzione di lavori preor-

dinati, anche con responsabilita 
di gruppo; 

- attivita amministrative o 
tecniche esecutive, con pratica 
d'ufficio ed operazioni contabili 
semplici. 

Titolo richiesto :  Scuola 
dell'obbligo. 

Employees belonging to this level per
form: 

- tasks requiring a special experience 
which also include the use of instruments; 

- qualified manual labour; 
- preordained tasks including group 

responsibilities; 
- administrative or technical-execu

tive tasks requiring office experience and 
bookkeeping tasks. 

Necessary qualification: Compulsory 
schooling. 

Professional Profiles 

Commesso. 
Commesso autista. 
Spedizioniere. 
Cursore di Tribunale. 
Portiere di immobile ad uso uffi
ci. 
Custode. 
Operaio qualificato. 

I Commessi ed i Portieri han
no l'obbligo di effettuare la puli
zia degli uffici e dei locali loro af
fidati o nei quali svolgono la loro 
attivita. 

Assistant. 
Driver. 
Shipping agent. 
Tribunal messenger. 
Porter in office buildings. 

Custodian/Guard. 
Specialized worker. 

Ushers and porters are required to clean 
the offices and premises assigned to them 
or where they perform their tasks. 

Fourth Functional Level 
Executive Tasks 

Appartiene a questo livello il 
dipendente che: 

- esegue, nell'ambito delle is
truzioni ricevute, attivita lavora-

Employees belonging to this level: 

- according the instructions given, 
complete tasks such as typing and copy-
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ing requiring a specific professional train
ing and ability to perform administrative 
procedures by utilizing office instruments 
and equipment (typingwriters, video ter
minals, duplicating machines, etc.); 

- collaborate in the recording and fil
ing of office material, check its stock and 
state of preservation and see to its load
ing and unloading; 

- prepare and conserve the documents 
of the office which employs them, accord
ing to the instructions given. 

Necessary qualification: Compulsory 
schooling with a specialization certifi
cate. 

tiva di dattilografia, copia e digi
tazione, che richiede specifica 
formazione professionale e ca
paci ta di eseguire procedure 
amministrative con l'impiego di 
strumenti e di apparecchiature 
d'ufficio (macchine da scrivere, 
videoterminali, duplicatori, 
ecc.); 

- collabora alla registrazione 
e alla schedatura di materiale 
dell'ufficio, ne controlla le gia
cenze e lo stato di conservazio
ne e provvede alle operazioni di 
carico e scarico; 

- si occupa della preparazio
ne e conservazione di documen
tazione dell'ufficio a cui e ad
detto, nell'ambito di istruzioni 
ricevute. 

Titolo richiesto: Diploma di 
scuola secondaria inferiore con 
diploma di specializzazione. 

Professional Profiles 

Writer of the 2nd class. 
Typist. 
Antechamber staff. 
Second-class junior clerk 

Scrittore di 2a classe. 
Dattilografo. 
Addetto di Anticamera. 
Applicato di 2a classe. 

Fifth Functional Level 
Auxiliary Tasks 

Employees belonging to this level: 

- perform administrative tasks by 
gathering, according to specific instruc
tions, information and resources relative 
to the preparation of acts and documents; 

- prepare accounts, reports and basic 
positions, take part in the classification, 
preparation and sorting of materials, and 
where necessary, their safeguarding; 

- assist in the co-ordination and the 
technical-practical check of other work
ers; if they have some specific training or 
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Appartiene a questo livello il 
dipendente che: 

- svolge attivita amministrati
ve acquisendo, nell'ambito di 
specifiche istruzioni, elementi in
formativi e ricognitivi per la pre
parazione di atti e documenti; 

- predispone computi, rendi
conti e situazioni semplici, par
tecipando alle operazioni di 
classificazione, allestimento e 
smistamento <lei materiali, dei 
quali cura, se previsto, la con
servazione; 

- svolge attivita di coordina
mento e di controllo tecnico-pra
tico di altri operatori; se in pos
sesso di specifica preparazione o 
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di maggiore anzianita, puo coor
dinare anche operatori di pari 
qualifica funzionale; 

- svolge mansioni subordina
te di archivio, protocollo, sche
datura di documenti, richiedenti 
un margine di autonomia opera
tiva; 

- utilizza apparecchiature 
idonee per le attivita di compe
tenza. 

Titolo richiesto: Diploma di 
scuola secondaria inferiore con 
diploma di specializzazione. 

greater seniority, they may also co-ordi
nate workers of the same functional level; 

- perform subordinate tasks concern
ing the archiving, protocolling and filing 
of documents, which require a margin of 
operational autonomy; 

- use machines which are suitable to 
perform tasks of their competence. 

Required qualification: Compulsory 
schooling with a specialization certifi
cate. 

Professional Profiles 

Scrittore di 1 a classe. 
Stenodattilografo plurilingue. 
Applicato di 1 a classe. 

First-class writer. 
Multilingual stenographer. 
First-class junior clerk. 

Sixth Functional Level 
Technical-Executive Conceptual Tasks 

Appartiene a questo livello il 
dipendente che: 

- esegue, nell'ambito delle is
truzioni ricevute, attivita lavora
tiva che richiede specifica forma
zione professionale, conoscenza 
e capacita di utilizzare strumenti 
anche complessi per l' esecuzio
ne di determinate procedure tec
niche. Tale attivita e caratterizza
ta da autonomia nell'esecuzione 
del lavoro con margini valutativi 
nell'applicazione delle predette 
procedure; 

- predispone atti amministra
tivi aventi rilevanza anche ester
na, curandone direttamente i 
rapporti intersettoriali connessi 
alle attivita esplicate; svolge ser
vizio di sportello a supporto del 
servizio di cassa; 

- esegue attivita istruttorie 
nell'ambito di prescrizioni di 
massima e di procedure prede
terminate, che non comportano 
valutazioni discrezionali, elabo
rando dati e situazioni, anche di 
tipo complesso; 

Employees belonging to this level: 

- according to the instructions given, 
complete tasks requiring specific prof es
sional training, knowledge and ability to 
use even complex instruments to perform 
particular technical procedures. Such 
work is characterized by autonomy in the 
execution of the tasks with measurable 
limits in the application of the aforemen
tioned procedures; 

- prepare administrative acts having 
even external relevance, seeing directly 
to the interdepartmental connections at
tached to the performed tasks; work at 
the cashier's window; 

- perform tasks relating to a prelimi
nary investigation falling within provi
sional rules and predetermined procedures, 
which do not imply discretionary evalua
tions, processing even complex data and 
situations; 
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- perform subordinate tasks concern
ing acquisition, cataloguing, registration 
and research of documents. 

Necessary qualification: High school 
certificate or equivalent. 

Requisite: The knowledge of a certain 
language is required for some prof es
sional positions. 

- svolge mansioni subordina
te di acquisizione, catalogazio
ne, archiviazione e ricerca di do
cumenti. 

Titolo richiesto: Diploma di 
scuola secondaria superiore o 
equipollente. 

Requisito: Per alcune figure 
professionali si esige la conos
cenza di una determinata lingua. 

Professional Profiles 

Technical operator, 2nd class. 
Administrative employee, 2nd class. 

Addetto tecnico di 2a classe. 
Addetto di amministrazione di 
2a classe. 

Seventh Functional Level 

Conceptual Tasks 

Employees belonging to this level: Appartiene a questo livello il 
dipendente che: 

- write minutes and prepare periodic 
reports relating to their own field of com
petence; 

- contribute to the preliminary study 
of cases by preparing the acts and docu
ments of their department; 

- perform tasks typical of an archi
vist; 

- participate in the investigation and 
revision of accounting and administrative 
files as instructed; providing the relevant 
documentation ( drafts of contracts, au
thorizations, collections, payments and 
other similar data) and correspondence; 
they also follow established accounting 
operations, supply and cash operations, 
as well as seeing to any related opera
tions; 

- work as cash register assistants, 
and according to the needs of the office, 
at the cashier's window, as consignee or 
as bursar; they may also be at least par
tially responsible for bookkeeping; 
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- redige minute e prepara re
lazioni periodiche attinenti al 
proprio settore di competenza; 

- collabora allo studio preli
minare di pratiche per la prepa
raz ion e di atti e documenti 
dell'Organismo; 

- svolge mansioni proprie di 
archivista; 

- svolge attivita istruttoria e 
di revisione di pratiche contabili 
amministrative, nell'ambito di di
rettive, provvedendo alla predis
posizione della connessa docu
mentazione (schemi di contratto, 
autorizzazioni, riscossioni, paga
menti e simili) e corrispondenza; 
esegue, altresl, operazioni pres
tabilite di contabilita-economato 
e di cassa, provvedendo anche a 
tutte le eventuali operazioni con
nesse; 

- svolge mansioni di addetto 
alla cassa e, quando la dimensio
ne dell'Organismo lo richieda, 
anche con servizio di sportello, 
di consegnatario o di economo, 
con responsabilita delle scrittu
re, almeno parziale; 



General Regulations of the Roman Curia 

- formula proposte in merito 
all'organizzazione del lavoro a 
cui e addetto nonche alla revi
sione di sistemi e procedure del 
proprio settore; 

- coordina l'attivita di colle
ghi di professionalita inferiore e, 
se e in possesso di specializza
zioni specifiche o di maggiore 
professionalita, anche di colle
ghi di pari qualifica funzionale, 
per l 'assolvimento di compiti 
deterrninati. 

Titolo richiesto: Licenza in 
una disciplina ecclesiastica o, 
secondo le esigenze del Dicas
tero, un equivalente titolo uni
versitario. 

Requisito: Per alcune figure 
professionali si esige la conos
cenza di una deterrninata lingua. 

- make proposals concerning the or
ganization of tasks, as well as concerning 
the revision of the system and procedures 
followed in their area; 

- coordinate the work of colleagues 
at a lower professional level, and even of 
those at the same level, if in possession of 
specific specializations or greater exper
tise,  in the performance of determined 
tasks. 

Necessary qualification: A license in 
an ecclesiastical discipline or, according 
to the needs of the dicastery, an equiva
lent university record. 

Requisite: Some positions require the 
knowledge of a specific language. 

Professional Profiles 

Addetto di Segreteria di 2a clas
se. 
Addetto Tecnico di 1 a classe. 
Addetto di Amministrazione di 
1a classe. 
Decano di Sala Pontificia. 

Secretariat assistant of the 2nd class. 
Technical assistant of the 1st class. 
Assistant in Administration, 1st class. 
Dean of Pontifical Hall. 

Eighth Functional Level 
Conceptual Tasks 

Appartiene a questo livello il 
dipendente che: 

- collabora, con specifica 
competenza, ai compiti di studio 
e definizione di questioni atti
nenti al proprio Organismo; 

- nell'ambito di direttive rice
vute, svolge attivita istruttoria 
direttamente o coordinando l'at
tivita di un gruppo di lavoro, pre
disponendo progetti per atti e 
provvedimenti di competenza 
dei livelli superiori; 

- istruisce, redige e sottoscri
ve atti e provvedimenti nell'am
bito della sua competenza speci
fica, esaminando pratiche sulle 
quali l 'Organismo dovra pro
nunciarsi; 

Employees belonging to this level: 

- contribute, with a specific compe
tence, to the study and calrification of 
questions belonging to their own bodies; 

- as directed, perform tasks relating to 
a preliminary investigation directly or co
ordinating the activity of a work group, by 
preparing projects for acts and provisions 
falling within the competence of higher 
levels; 

- prepare, draft and co-sign acts and 
measures falling within their own specific 
competence, examining the cases on 
which the body must issue a pronounce
ment; 
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- contribute to oversight and consult
ing tasks; 

Necessary qualification: A doctorate 
in an ecclesiastical science or, according 
to the needs of the department, another 
degree or university certificate obtained 
following at least four years of study. 

Requisite: Knowledge of Latin, Italian, 
and at least one additional modern lan
guage. 

- collabora ad attivita ispetti
ve e di consulenza. 

Titolo richiesto: Diploma di 
laurea in una scienza ecclesiasti
ca o, secondo le esigenze dell'Or
ganismo, un'altra laurea o altro 
titolo universitario conseguito 
dopo almeno quattro anni di stu
dio. 

Requisito: conoscenza della 
lingua latina e, oltre l'italiano, di 
almeno una lingua modema. 

Professional Profiles 

Assistant in the Secretariat, 1st class. 

Analyst-programmer. 

Addetto di Segreteria di 1 a clas
se. 
Analista programmatore. 

Ninth Functional Level 
Managerial Tasks 

Employees belonging to this level: 

- study matters of major importance in 
order to define or resolve questions con
cerning matters falling within the compe
tence of the institution; 

- compose official drafts of acts and 
documents of the Apostolic See in the 
Latin language or in a modern language 
( decrees, rescripts, briefs, apostolic let
ters, etc.); 

- collaborate in promoting and pre
paring programs and projects related to 
the entire service, and contribute to their 
implementation, even participating in pe
riodical evaluations of the results; 

- prepare and examine acts, adminis
trative provisions, proposals of regula
tions, from the point of view of feasibility 
and effectiveness, concerning matters 
falling within their competence; they also 
express an opinion on juridical questions 
both in relation to the specific activity 
and to the contentious jurisdiction; 
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Appartiene a questo livello il 
dipendente che: 

- svolge compiti di studio di 
notevole importanza per la defi
nizione o l'esecuzione di ques
tioni riguardanti materia di com
petenza dell'Organismo; 

- redige progetti di atti e do
c um en ti ufficiali della Sede 
Apostolica in lingua latina o in 
una lingua moderna (Decreti, 
Rescritti, Brevi, Lettere Aposto
liche, ecc.); 

- collabora nella prornozione 
e preparazione di programmi e 
progetti relativi all'intero servi
zio e concorre all'attuazione dei 
medesimi, partecipando anche a 
periodiche valutazioni dei risul
tati; 

- predispone ed esamina atti, 
provvedimenti amministrativi, 
proposte di normativa, dal punto 
di vista della fattibilita e dell'effi
cacia, nell'ambito delle materie 
di competenza del settore cui e 
addetto, ed esprime parere su 
quesiti di natura giuridica, sia in 
rapporto alla specifica attivita 
che al contenzioso; 
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- e preposto ad una unita or
ganica del settore tecnico-ammi
nis tra ti vo, provvedendo agli 
adempimenti previsti dalla mate
ria attribuita al settore medesi
mo, nell'ambito di normative ge
nerali e delle linee di program
mazione dell'attivita dell'ufficio. 

Titolo richiesto: Diploma di 
laurea in una scienza ecclesiasti
ca o, secondo le esigenze dell'Or
ganismo, un'altra laurea o altro 
titolo universitario conseguito 
dopo almeno quattro anni di stu
dio. 

Requisito: conoscenza della 
lingua latina e, oltre l'italiano, di 
almeno una lingua moderna. 

- are responsible to create an organic 
unity of the technical-administrative area, 
providing for the needs pertaining to the 
competencies of the department, within 
the ambit of the general norms and plans 
concerning office activities. 

Necessary qualification: A doctorate 
in an ecclesiastical science or, according 
to the needs of the office, another degree 
or university certificate obtained follow
ing at least four years of study. 

Requisite: Knowledge of Latin, Italian, 
and at least one additional modern lan
guage. 

Professional Profiles 

Minutante. 
Aiutante di Studio. 
Notaro della Segnatura Aposto
lica. 
Notaro della Rota Romana. 

Administrative Assistant. 
Research Assistant. 
Notary of the Apostolic Signatura. 
Notary of the Roman Rota. 

Tenth Functional Level 
Managerial Tasks 

Appartiene a questo livello il 
dipendente che: 

- svolge compiti di direzione 
e coordinazione di un determi
nato settore dell'Organismo, 
con autonomia organizzativa e 
facolta di decisione o di propos
ta per il conseguimento di obiet
tivi assegnati; 

- nell'ambito di direttive ge
nerali e con responsabilita diret
ta sovrintende ai servizi ammi
nistrativi e contabili; 

- verifica i risultati dell'attivi
ta svolta dai componenti l'unita 
a cui e preposto; 

- svolge anche singolarmente 
attivita di particolare importanza 
per la realizzazione <lei fini istitu
zionali dell'Organismo di appar
tenenza, che implichino respon
sabilita di identico livello. 

Employees belonging to this level: 

- manage and coordinate a particular 
area of the institution, enjoying organiza
tional autonomy as well as the faculty to 
make decisions or proposals to reach as
signed goals; 

- manage administrative and account
ing services with direct responsibility and 

within general directives; 
-verify the results of tasks performed 

by members of the unit which they man
age; 

- pursue individual projects of partic
ular importance which further the institu
tional ends of the department, and which 
involve responsibility of the same level. 
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Necessary qualification: A doctorate 
in an ecclesiastical science or, according 
to the needs of the office, another degree 
or university certificate obtained follow
ing at least four years of study. 

Requisite: Knowledge of Latin, Italian, 
and at least one additional modern lan
guage. 

Titolo richiesto: Diploma di 
laurea in una scienza ecclesias
tic a o, secondo le esigenze 
dell'Organismo, un'altra laurea 
o altro titolo universitario con
seguito dopo almeno quattro 
anni di studio. 

Requisito: conoscenza della 
lingua latina e, oltre l'italiano, di 
almeno una lingua modema. 

Professional Profiles 

Department head. 
Substitute Promoter of Justice of the 
Roman Rota. 
Assistant Director of the Press Office of 
the Holy See. 
Staff of the "Vatican Information Service." 

Expert in information-science, admi nis
tration, accounting, or other particular ar
eas. 
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Capo Ufficio. 
Promotore di giustizia sostituto 
della Rota Romana. 
Vice Direttore della Sala Stam
pa. 
Incaricato del "Vatican Informa
tion Service". 
Esperto di informatica, Ammi
nistrazione, Contabilita o altre 
particolari materie. 



6 - Norms of the Tribunal of the Roman Rota* 

Preface 

Quammaxime decet Aposto
licae Sedis Tribunal ordinarium 
a Summo Pontifice constitutum 
appellationibus recipiendis, 
quae est Rota Romana (cfr. 
can. 1443), suis regi peculiaribus 
normis (cfr. can. 1402 et art. 130 
Const. Apost. Pastor bonus), 
sive quod attinet ad eiusdem 
constitutionem necnon singula 
Auditorum seu Iudicum aliorum
que addictorum officia, sive 
quod spectat ad proprium ordi
nem iudiciarium. 

Exinde, quo ad nostra tempo
ra propius accedamus, factum 
est ut, promulgato Codice iuris 
canonici Piano Benedectino, 
quern vocant, anno MCMXXXIV 
die 29 mensis Iunii "Normae Sa
crae Romanae Rotae Tribunalis" 
ederentur PII PP. XI imp. mem. 
auctoritate adprobatae et pro
mulgatae, in Rota vim legis ho
die usque habentes. 

Pro temporum necessitatibus 
autem oportuit, potissimum post 
Concilium Vaticanum II et reno
vatum Codicem iuris canonici a 
Summo Pontifice JOANNE PAU
LO PP. II in Ecclesiae Dei aedifi
cationem anno MCMLXXXIII die 
XXV mensis Ianuarii pro Latinis, 
necnon post editum Codicem 
Canonum Ecclesiarum Orienta
li um anno MCMXC die XVIII 
mensis Octobris promulgatum, 
ut eaedem Normae iuxta novam 
accommodatae disciplinam re
co gni tioni subicierentur, ne 
praetermissa quidem instaura
tione novi ordinis Curiae Roma
nae, per Const. Apost. Pastor bo-

It is especially fitting that the Roman 
Rota, constituted by the Supreme Pontiff 
as the ordinary Tribunal of the Apostolic 
See to receive appeals ( cf., c. 1443), be 
regulated by its own special norms ( cf. 
Cano. 1402 and art. 130 of the Apostolic 
Constitution Pastor Bonus), both for that 
which concerns its proper constitution, 
the offices of the several auditors or 
judges and other offices of those associ
ated with them, as well as for that which 
pertains to the judicial order itself. 

Accordingly, with a view to situating 
ourselves more closely to our times, and 
following on the promulgation of the Pio
Benedictine Code of Canon Law, as it has 
come to be called, the "Norms of the Tri
bunal of the Sacred Roman Rota" were 
published on June 29, 1934, having been 
approved and promulgated by the author
ity of Pope Pius XI, of happy memory. 
These Norms retained the force of law for 
the Rota up to this day. 

It then became necessary according to 
the needs of the times - especially follow
ing the Second Vatican Council and the 
promulgation by the Supreme Pontiff 
John Paul II, for the edification of the 
Church of God, of the revised Code of 
Canon law for the Latin Church on Janu
ary 25, 1983, and the Code of Canons of 
the Oriental Churches, on October 18,  
1990 - that the aforementioned Norms be 
subjected to revision according to the 
new discipline, and without neglecting 
the renewal of the organization of the 
Roman Curia that occurred with the Ap
ostolic Constitution Pas tor Bonus of 
June 28, 1987. 

* Translated by Msgr. John A. Renken, JCD, STD, Springfield, Illinois, and Msgr. Ron 
E. Jenkins, JCD, Catholic University, Washington, DC. 
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In fact, the College of the prelate audi
tors of the Roman Rota together with and 
under the direction of the dean himself 
ensured that by means of a commission 
of three of the senior auditors work 
would be undertaken to complete this 
task. To this end, a first schema was pro
duced and was subjected to the examina
tion of the same College, with some men 
highly regarded in the canonical science 
also having been heard. The observations 
of all were scrupulously considered and 
weighed. The same commission then pro
duced a second schema which was con
firmed by definitive vote in a collegial 
session of the prelate auditors convened 
for that purpose. 

This second schema was then pre
sented to the Supreme Pontiff through 
the office of the Secretariat of State in 
order that the new Norms might be vali
dated with the supreme sanction and au
thority, and have the force of law in the 
future in this apostolic tribunal. 

Pope John Paul II, happily engaged in 
the 16th year of his universal ministry, in 
an audience granted to the most eminent 
cardinal Secretary of State on February 7, 
1994, considered it fitting to approve the 
Norms as they appear below, determining 
at the same time that the Norms be pub
lished in the official legal register of the 
Acta Apostolicae Sedis, and that they ob
tain the force of law from October 1 ,  
1994. 

Rome, at the Tribunal of the Roman 
Rota, April 18, 1994. 

Mario F. Pompedda, Dean. 
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nus diei 28 mensis Iunii  a.  
MCMLXXXVIII effecta 

Etenim vero Praelatorum 
Auditorum Romanae Rotae Col
legium una cum et sub modera
mine eiusdem Decani curavit ut, 
per trium ex senioribus Audito
rum commissionem adlaborare
tur ad opus istud perficiendum. 
Quapropter, primum schema 
compositum fuit, examini eius
dem Collegii subiectum auditis 
etiam quibusdam in scientia ca
nonica Viris praeclaris: quorum 
omnium animadversionibus at
tentis ac matura sollertia pensa
tis, iterum per eandem Commis
sionem prodiit tandem schema 
alterum, in collegiali Praelato
rum Auditorum sessione ad hoc 
celebrata  decretor io  voto  
confirmatum. 

Quod idem igitur ad Sum
mum Pontificem, per officium 
Secretariae Status, delatum est 
ut novae Normae suprema sanc
tione et auctoritate fulcirentur 
et vim legis in posterum habe
rent in hoc Apostolico Tribunali. 

Verum quidem Joannes Pau
l us Pp. II, feliciter XVI annum 
universalis sui ministerii agens, 
in audientia die 7 Februarii a. 
MCMXCIV Em.mo Cardinali Se
cretario Status concessa, adpro
bare dignatus est N ormas eas
dem prouti continuo inferius 
prodeunt, insimul statuens ut ip
saemet, publici iuris factae in 
Actorum Apostolicae Sedis 
commentario officiali, legis ser
vandae vigorem a die 1 mensis 
Octobris anni MCMXCIV obtine
rent. 

Romae, apud aedes Roma
nae Rotae Tribunalis, die 18 
mensis Aprilis anni MCMXCIV. 

Marius F. Pompedda 
Decanus 
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TITLE I 

CONSTITUTION OF THE TRIBUNAL OF THE ROMAN ROTA 

CHAPTER 1 

Composition of the Tribunal and Its Offices 

Art. 1 - Rota Romana est 
Tribunal, Apostolicae Sedis or
d inar  i um appel lat ionis ,  
constans certo Iudicum seu 
Praelatorum Auditorum numero 
qui, e variis terrarum orbis parti
bus a Summo Pontifice selecti, 
collegium constituunt. 

Eidem collegio, primus inter 
pares praeest Decanus, ex ipsis 
Iudicibus a Summo Pontifice pa
riter nominatus. 

Art. 2 - Dicasterii Praesidis 
officia, de quibus in Ordine gene
rali Curiae Romanae, in Rotae 
Tribunali exercet, pro diversitate 
negotiorum secundum articulos 
infra relatos, aut unus Decanus 
vel, eodem impedito, ludicum 
antiquior, de quo in art. 4, § 1, aut 
integrum Praelatorum Audito
rum Collegium. 

Art. 3 - § 1. Iudices sacerdo
tes sint oportet, maturae aetatis, 
laurea doctorali saltem in utro
que iure praediti, honestate vi
tae, prudentia et iuris peritia 
praeclari. 

§ 2. Iidem, vix attigerint sep
tuagesimum quintum aetatis an
num a munere Iudicis cessant; si 
quidem ipsi, insimul, compleve
rint duodecim saltem annos in 
officio Auditoris, emeriti evad
unt. 

Art. 1 - The Roman Rota is the ordi
nary appellate tribunal of the Apostolic 
See, consisting of a determined number 
of judges or prelate auditors who, se
lected from various parts of the world by 
the Supreme Pontiff, constitute a college. 

In this same college, the Dean, nomi
nated likewise by the Supreme Pontiff 
from among the judges themselves, pre
sides as the first among equals. 

Art. 2 - Either the Dean alone or, if he 
is impeded, the senior judge mentioned in 
art. 4, § 1 or the entire college of prelate 
auditors exercises for the various affairs 
in the tribunal of the Rota the duties of 
the president of a dicastery, mentioned in 
the General Order of the Roman Curia, 1 
according to the following articles. 

Art .  3 - § 1 .  T he j u dges must  be  
priests, of mature age, with a doctorate at 
least in utroque iure, and be distinguished 
for their integrity of life, prudence, and ex
pertise in law. 

§ 2. They cease from the function of 
judge as soon as they reach seventy five 
years of age; at the same time, if they 
have completed at least twelve years in 
the office of auditor, they become emeri
tus. 

1. The Ordo servandus was published on 04-02-1992 under the title of Regolamento generale 
della Curia romana, in AAS 84 (1992) 202-267; it was in force from 08-06-1992 to 30-06-1999. A 
revised version bearing the same title was published on 30-04-1999 (AAS 91 [1999] 629-699); it is in 
force as of 01-07-1999. It has been published separately (Citta del Vaticano, Libreria editrice 
Vaticana, 1999, 93 p.). It is included, with English translation (General Regulations of the Roman 
Curia), above in this Appendix I. (Editors' note.) 
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§ 3. The Dean ceases his function with 
the completion of seventy five years of 
age. 

Art. 4 - § 1. After the Dean, the judges 
sit in order according to seniority of nom
ination; if they have the same date of 
nomination, by reason of seniority in or
dination to the priesthood; and if they 
have the same date of nomination and 
presbyteral ordination, by reason of age. 

§ 2. When the office of Dean is vacant, 
the senior auditor fulfills those duties 
until the Supreme Pontiff names a new 
Dean from the members of the college. 

Art. 5 - The Codex Juris Canonici, 
the Codex Canonum Ecclesiarum Orien
talium, the apostolic constitution Pastor 
bonus, and its own proper Norms govern 
the jurisdiction and competence of the 
apostolic tribunal of the Roman Rota. 

Art. 6 - § 1. To protect the public 
good, the office of promoter of justice is 
established, whom an adjutant will assist. 

§ 2. Each, usually a priest, will have a 
doctorate in either utroque iure or in 
both canon law and civil law, and will 
have been granted the diploma of a rotal 
advocate; each will be of mature age, ex
hibiting good morals and prudence, and 
have several years experience and prac
tice in the Roman Rota or in other eccle
siastical tribunals; moreover, the adjunct 
will preferably be taken from the mem
bers of the oriental rites over others of 
the Latin rite. 

Art. 7 - § 1. To protect sacred ordina
tion and matrimony, def enders of the 
bond are established in a stable manner 
who, usually priests, have doctorates in 
canon law, have received the diploma of a 
rotal advocate, are of mature age, out
standing good morals and prudence, and 
having experience before the Roman 
Rota or other ecclesiastical tribunals. 

260 

§ 3. Decanus a munere cessat 
expleto septuagesimo quinto ae
tatis anno. 

Art. 4 - § 1. ludices post De
canum ordine sedent ratione an
tiquioris nominationis, et in pari 
nominatione ratione antiquioris 
ordinationis ad sacerdotium, et 
in pari nominatione et ordinatio
ne presbyterali, ratione aetatis. 

§ 2. Vacante Decanatu, eius
dem officia explet Auditorum 
antiquior, usquedum Summus 
Pontifex novum Decanum e gre
mio Collegii nominet. 

Art. 5 - Apostolici Rotae 
Romanae Tribunalis iurisdictio
nem et competentiam moderan
tur Codex Juris Canonici, Co
dex Canonum Ecc lesiarum 
Orienta lium,  Const. Apost. 
Pastor bonus necnon Normae 
eiusdem propriae. 

Art. 6 - § 1 .  Pro bona pu
blico tuendo officium constitui
tur Promotoris iustitiae, quern 
Adiunctus coadiuvabit. 

§ 2. Uterque, plerumque sa
cerdos, erit laurea doctorali in 
utroque iure vel in iure canonico 
simul et civili atque diplomate 
advocati rotalis insignitus, ma
turae aetatis, bonis moribus, 
prudentia, plurium annorum ex
perientia et rerum usu in Rota 
Romana aut in aliis Tribunalibus 
ecclesiasticis praestans; insuper 
Adiunctus prae ceteris e ritibus 
orientalibus assumetur. 

Art. 7 - § 1 .  Pro tuendis sa
cra ordinatione et matrimonio, 
stabiliter constituuntur Defen
sores vinculi, qui, plerumque sa
cerdotes, sint laurea doctorali in 
iure canonico et advocati rotalis 
diplomate donati, maturae aeta
tis, bonis moribus, prudentia et 
experientia apud Romanam Ro
tam aut alia Tribunalia eccle
siastica praestantes. 
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§ 2. In officium Defensoris 
vinculi titularis, nominari pate
runt unus vel plures Substituti 
ad tempus, requisitis praediti de 
quibus in § 1 huius articuli. 

§ 3. Promotor iustitiae Adi
unctus operam potissimum dat 
in causis christifidelium rituum 
orientalium: sive in istis sive in 
aliis idem, nisi interveniat tam
quam Promotor iustitiae, desi
gnari quoque poterit vinculi De
fensor. 

§ 4. Animadversiones in sin
gulis causis exarandas, Deca
nus, ad instantiam Defensoris 
vinculi titularis, committere po
test deputato, qui sit laurea doc
torali in iure canonico et advo
cati rotalis diplomate exornatus. 

Art. 8 - Apud Decanum de 
Cancellariae officiis respondet 
eiusdem Moderator. Qui, pleru
mque sacerdos, laurea doctorali 
in iure canonico et advocati ro
talis diplomate ornatus esse de
bet, maturae aetatis atque expe
rientiae, et, propter sua munera 
peculiaria, ordinarie ex Tribuna
lis N otariis selectus, quorum 
iura atque munia servat. 

Art. 9 - § 1. Ad interna Can
cellariae negotia explenda deli
guntur qui dam N otarii, qui sint 
laurea doctorali in iure cano
nico et advocati rotalis diploma
te praediti, necnon experientia 
et usu iudiciario praestantes. 

§ 2. Ex Notariis alius biblio
thecarii munus quoque obtine
bit, alius autem colliget summa 
iurisprudentiae rotalis capita. 

§ 3. Quoties res id postulave
rit, Decanus et alias deputare 
potest Notarios qui interrogato
riis assistant. 

Art. 10 - § 1 .  Custodiendis 
atque asservandis causis pen
dentibus praeficitur Archivista, 
qui laurea doctorali in iure cano
nico potiatur. 

§ 2. For the office of titular def ender of 
the bond, one or more substitutes can be 
nominated for a certain period, endowed 
with the qualifications of § 1 of this arti
cle. 

§ 3. The adjunct promoter of justice 
works primarily with cases of the Chris
tian faithful of the oriental rite; this same 
promoter can also be designated as a 
def ender of the bond, either in these ori
ental cases or in others, unless he inter
venes as promoter of justice. 

§ 4. To draft observations in individual 
cases, the Dean, at the request of the titu
lar defender of the bond, can depute an
other who has a doctorate in canon law 
and the diploma of a rotal advocate. 

Art. 8 - The moderator of the chan
cery answers to the Dean about the duties 
of the chancery. He is usually a priest; he 
must have a doctorate in canon law and 
the diploma of a rotal advocate, be of ma
ture age and experience, and, because of 
his particular function, ordinarily is se
lected from the notaries of the tribunal, 
whose rights and duties he protects. 

Art. 9 - § 1. To perform the internal 
work of the chancery, a certain number of 
notaries are selected who are to have a 
doctorate in canon law and the diploma 
of a rotal advocate, and also to be out
standing in experience and judicial prac
tice. 

§ 2. One of the notaries will also have 
the function of librarian, and another will 
gather all the maxims of rotal jurispru
dence. 

§ 3. As often as necessary, the Dean 
can assign other notaries who help with 
interrogatories. 

Art. 10 - § 1. An archivist, who pos
sesses a doctorate in canon law, is placed 
in charge of guarding and preserving 
pending cases. 
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§ 2. There will be a treasurer or book
keeper, who must have a specialized de
gree, to handle administrative affairs. 

Art. 1 1  - There will be staff persons 
of the chancery who, besides the Latin 
language, know well at least two of the 
most diffusive modern languages and 
have a diploma in stenography, or an aca
demic degree and experience as a stenog
rapher. 

Art. 12 - § 1. For the maintenance and 
cleanliness of the tribunal, some clerks 
are added who also perform the function 
of couriers for the notification of judicial 
acts. 

§ 2. Two of these clerks are to take care 
that the acts of pending cases are copied 
and stored in the archives of cases. 

CHAPTER II 

§ 2. Ad explenda negotia ad
ministrativa, Arcarius seu Ratio
cinator erit, qui speciali diplo
mate exomari debet. 

Art. 11 - Cancellariae erunt 
Addicti qui, praeter linguam lati
nam, bene duos saltem sermo
nes ex hodie latius cognitis cal-
1 e ant  e t  dacty lographiae  
diplomate ornentur, aut titulo 
academico et usu artis dactylo
graphicae. 

Art .  12 - § 1 .  Custodiae 
munditiaeque sedis Tribunalis 
quidam addicuntur Apparito
res, qui et Cursorum munere 
fungentur pro actis iudicialibus 
notificandis. 

§ 2. Duo ex Apparitoribus 
custodient causarum penden
tium acta typis impressa item
que causarum in archivo reposi
tarum. 

Admissions and Nominations 

Art. 13 - § 1 .  Promoters of justice, de
fenders of the bond, and their substitutes 
are nominated by the Supreme Pontiff, 
after they have been proposed by the 
rotal college. 

§ 2. The moderator of the chancery and 
the other officials and administrators are 
admitted after they have been proposed 
by the Dean upon the favorable vote of 
the college, according to the norm of the 
General Order of the Roman Curia.2 

Art. 14 - The promoter of justice has 
precedence among the major officials; for 
other officials, the General Order of the 
Roman Curia3 is observed. 

Art. 13 - § 1. Promotores 
iustitiae, Defensores vinculi, eo
rumdemque Substituti a Summo 
Pontifice nominantur, Rotali 
Collegio proponente. 

§ 2. Cancellariae Moderator, 
ceterique Officiales et adminis
tri assumuntur, Decano propo
nente, ex favorabili Collegii 
voto, ad normam Ordinis Gene
ralis Curiae Romanae. 

Art. 14 - Promotore iusti
tiae Officiales maiores praeeun
te, pro aliis Officialibus servetur 
Ordo generalis Curiae Roma
nae. 

2. See General Regulations of the Roman Curia, above in this Appendix I. (Editors' note.) 
3 .  See General Regulations of the Roman Curia, above in  this Appendix I .  (Editors' note.) 
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TITLE II 

THE OFFICE OF JUDGES AND OTHER STAFF PERSONS 
OF THE ROMAN ROTA 

CHAPTER I 

Judges or Auditors 

Art. 15 - § 1. Iudex, praesti
to iuramento, ad nonnam art. 42, 
§ 1, in Rotale Collegium adscitus 
suum suscipit officium, et iuri
bus ac privilegiis fruitur Aposto
lic i Tribunalis, Praelatorum 
Auditorum propriis. 

§ 2. Auditores, pro viribus ac 
sua prudentia atque salvis par
tium iuribus, curabunt ut causae 
quam citius fieri possit ad defini
tionem perducantur. 

Art. 16 - § 1. Ad Decanum, 
uti Praesidem, pertinet Colle
gium convocare, quoties negotia 
requirunt; ipsius insuper est cu
rare ut omnes Tribunalis addicti 
suum munus diligenter adim
pleant. 

§ 2. In moderandis Tribunalis 
officiis, si agatur de extraordina
rio consilio capiendo, Decanus 
rem ad Collegium deferat. 

§ 3. Deliberationum reges
tum, ab Auditore exaratum, nee 
non aliarum scripturarum tabu
larium ad Collegium pertinen
tium, sub Decani cura et custo
dia erunt. 

§ 4. lmpedito Decano, mune
ra eiusdem propria explebit an
tiquior Auditor, qui non sit impe
ditus. 

Art. 1 7 - Causa legitime in 
protocollo Rotae recepta, Deca
nus statuet Turnum ad eandem 
iudicandam, iuxta ordinem in 
art. 18 statutum. 

Art. 18 - § 1. Turni eo ordi
ne procedent, ut primus constet 

Art. 15 - § 1. After taking the oath ac
cording to the norm of art. 42, § 1, a judge 
is received into the rotal college, and un
dertakes his office and enjoys the rights 
and privileges of the apostolic tribunal 
which are proper to prelate auditors. 

§ 2. According to their abilities and pru
dence, and with due regard for the rights 
of the parties, auditors are to take care 
that cases are brought to a decision as 
quickly as possible. 

Art. 16 - § 1. It belongs to the Dean, 
as the one who presides, to convoke the 
college as often as the affairs of the col
lege require; moreover, he is to take care 
that all those assigned to the tribunal per
form their function diligently. 

§ 2. In directing the officials of the tri
bunal, when a matter requires extraordi
nary counsel, the Dean is to ref er it to the 
college. 

§ 3. The register of deliberations writ
ten down by an auditor, and also the re
cords of other writings pertaining to the 
college, will be under the care and protec
tion of the Dean. 

§ 4.  When the Dean is impeded, the 
most senior auditor who is not impeded 
will perform the functions proper to the 
Dean. 

Art. 17 - When a case has been legiti
mately placed on the docket of the Rota, 
the Dean is to establish a turnus to judge 
it, according to the order established in 
art. 18. 

Art. 18 - § 1. The turni proceed in this 
order: the first consists of the Dean and 

263 



Part I: Appendix I 

the second and third auditors; the second 
consists of the second, third, and fourth 
auditors; the third consists of the third, 
fourth, and fifth auditors, and so forth, 
such that the subsequent turnus is estab
lished by the second auditor from the pre
ceding turnus and the two following 
auditors, and eventually the Dean with the 
two last auditors, and with the last of 
these auditors and the second auditor. 

§ 2. In the case of the appeal of a rotal 
sentence, the turnus ad quem is that 
which consists of the judges immediately 
before those of the turnus a quo. 

§ 3. In special circumstances, a turnus 
can be constituted of five or more audi
tors or the entire college; moreover, if the 
situation demands, the Dean can entrust 
a certain case to a turnus out of order. 

§ 4. In the decree by which he consti
tutes the turnus, the Dean also designates 
the ponens of the case who generally is 
the one senior in office. 

§ 5. If the judge or ponens is impeded 
by illness or another just cause such that 
he does not take part in the turnus, he is 
substituted with another auditor by the 
Dean. 

Art. 19 - As often as another is substi
tuted for an impeded judge, afterwards, 
when the impediment ceases, the first au
ditor can be reinstated in the turnus by a 
decree of the Dean, unless the substitute 
had part in an incidental judicial question 
which by its nature would have an influ
ence on the definitive sentence. 

Art. 20 - § 1. A judge who substitutes 
because of the impediment of another, 
even if he has seniority, cannot be the 
ponens if the ponens designated before
hand remains. 

§ 2. If the ponens, designated accord
ing to the norm of art. 18, § 4, has a just 
motive, and after he has heard the other 
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ex Decano et Auditoribus se
cundo et tertio; alter ex secun
do, tertio et quarto; tertius ex 
tertio, quarto et quinto, et ita 
deinceps ea lege ut Tumus sub
sequens constituatur ab altero 
ex Auditoribus praecedentis 
Turni et duobus sequentibus 
Auditoribus, iterum incluso De
can o cum duobus postremis 
Auditoribus, vel cum ultimo ex 
iisdem Auditoribus et secundo. 

§ 2. Quod si agatur de appel
latione a sententia rotali, Tum us 
ad quem ille est qui constat ex 
ludicibus immediate anteceden
tibus eos Tomi a quo. 

§ 3 .  Pro rerum adiunctis 
constitui poterit Tumus quinque 
vel plurium Auditorum aut vi
dentibus omnibus; item si res 
ita postulet, Decanus poterit ali
quam causam Torno extra ordi
nem committere. 

§ 4 .  Decreto, quo constituit 
Turnum, De canus designet 
etiam causae Ponentem qui ge
neratim est munere antiquior. 

§ 5. Si ludex vel Ponens, in
firmitate aut alia iusta causa im
pediatmur quominus in Turno 
partem habeat, substituitur a 
Decano per alium Auditorem. 

Art. 19 - Quoties Iudici im
pedito alius substitutus fuerit, 
postea, cessante impedimento, 
primus Auditor in Tumum resti
tui potest accedente Decani de
creto, nisi suffectus partes ha
buerit in iudicanda quaestione 
incidentali, quae in sententiam 
definitivam sua natura influat. 

Art. 20 - § 1 .  ludex, ob im
pedimentum alterius suffectus, 
licet antiquior, non potest esse 
Ponens, quoties Ponens antea 
designatus permaneat. 

§ 2.  Si Ponens, ad normam 
art. 18, § 4 designatus, iustum 
habeat motivum, poterit, auditis 
ceteris de Turno Auditoribus, 
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uni ex ipsis suum munus com
mittere, edito ad hoc decreto 
omnibus quorum interest notifi
cando. 

Art. 21 - Caveat Ponens ne 
typis edi iubeat aut sinat senten
tias Turni cui praefuit, ex qua
rum divulgatione scandala, odia, 
diffamationes, personarum dis
sidia aut alia huiusmodi gravia 
mala oriri possint. 

Art. 22 - Ad continendos in 
officio advocatos aut procurato
res, qui praescripta Codicis aut 
Rotae Normarum transgredi in
simulentur, Collegium Rotale 
rem remittere poterit Signaturae 
Apostolicae ad normam art. 124, 
1 ° Const. Apost. Pastor bonus, 
aut iuxta art. 49, § 3 procedere. 

Art. 23 - Apostolica Sede 
vacante, Rotae Tribunal negotia 
sua exsequi pergit. 

members of the turnus, he could entrust 
his function to one of the other auditors 
of the turnus; he is to notify all those con
cerned about this with a decree. 

Art. 21 - The ponens is to take care 
that he does not order or permit the print
ing of sentences of the turnus in which 
he presides, from whose printing can 
arise scandal, hatred, defamations, dis
cord of persons, or other similar grave 
evils. 

Art. 22 - The rotal college can remit 
to the Apostolic Signatura, according to 
norm of art. 124, 1 ° of the apostolic con
stitution Pastor bonus, the issue of advo
cates or procurators continuing in office 
who are accused of transgressing the pre
scripts of the Code or the Norms of the 
Rota, or the rotal college can proceed ac
cording to art. 49, § 3. 

Art. 23 - When the Apostolic See is 
vacant, the tribunal of the Rota continues 
to perform its duty. 

CHAPTER II 

The Promoter of Justice and the Defender of the Bond 

Art. 24 - § 1. Promotor iusti
tiae intervenire debet in omni
bus causis poenalibus, itemque 
in contentiosis in quibus Ponen
tis iudicio res est de bono pu
blico, praesertim ad leges pro
cessuales quod attinet, salvo 
officio vinculi Defensoris. 

§ 2. Promotor iustitiae eius
que Adiunctus aderunt in Tribu
nali, praeter dies in tabella 
praestitutas, quoties convocen
tur in suis causis. 

Art. 25 - § 1. In causis poe
nalibus unus Promotor iustitiae 
accusatoris partes gerit. 

§ 2. Licet vero eius sit accu
sare et sustinere ex officio accu
sationem, id tamen praestare 

Art. 24 - § 1. The promoter of justice 
must intervene in all penal cases, and also 
in contentious cases which, in the judg
ment of the ponens, concern the public 
good, especially in matters concerning 
procedural laws, without prejudice to the 
office of the defender of the bond. 

§ 2. The promoter of justice and his ad
jutant will be present in the tribunal, be
sides the days established in the schedule, 
as often as they are called in their own 
cases. 

Art. 25 - § 1. In penal cases only the 
promoter of justice takes the part of the 
prosecutor. 

§ 2. Although it is his role ex officio to 
make and to sustain an accusation, he 
will nevertheless not be able to discharge 
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it if, in the judgment of the Dean, the ac
cusation lacks foundation. 

§ 3. If the case concerns an appeal from 
a lower tribunal, the promoter of justice 
can renounce the accusation after he has 
heard the ordinary. 

Art. 26 - If the promoter of justice is 
to be heard by law, and he insists upon 
his function or opposes it, he must pro
pose his reasons or motives for the opin
ion, insistence, or opposition. 

Art. 27 - The promoter of justice must 
be heard for the granting or denying of 
gratuitous legal assistance; he will also in
sist that gratuitous legal assistance be re
voked, if the case warrants. 

Art. 28 - As often as the promoter of 
justice is impeded in fulfilling his office, 
the Dean is to substitute the adjunct for 
him; and vice versa. 

Art. 29 - § 1 .  The defender of the 
bond must intervene in all cases which 
concern the nullity of sacred ordination 
or marriage, or the dispensation super 
rato, according to the prescripts of the 
Code. 

§ 2. Def enders of the bond will be pres
ent in the tribunal, besides the days estab
lished in the schedule for each, as often as 
they are called in their own cases. 

Art. 30 - As often as one of the defend
ers of the bond is impeded in fulfilling his 
office, the Dean is to substitute another 
from the defenders of the bond for him. 

CHAPTER III 

non poterit, si Decani iudicio ac
cusatio fundamento destituatur. 

§ 3. Si causa agatur ex appel
latione a tribunali inferiori, iusti
tiae Promotor accusationi renun
tiare poterit, audito Ordinario. 

Art. 26 - Si Promotor iusti
tiae legitime audiatur, itemque 
pro munere instet, vel se oppo
nat, rationes seu motiva voti, 
instantiae, oppositionis ipse ad
ducere debet. 

Art. 27 - De gratuito patro
cinio concedendo vel negando 
audiendus est Promotor iusti
tiae; qui instabit quoque ut illud 
revocetur, si casus ferat. 

Art. 28 - Quoties Promotor 
iustitiae in officio explendo im
pediatur, Decanus ei sufficiet 
Adiunctum; idque vicissim. 

Art. 29 - § 1 .  Defensor vin
culi intervenire debet in omni
bus causis in quibus agitur de 
nullitate sacrae ordinationis aut 
matrimonii, vel de dispensatione 
super rato, iuxta Codicis prae
scripta. 

§ 2. Defensores vinculi ade
runt in Tribunali, praeter dies in 
tabella unicuique praestitutas, 
quoties convocentur in suis cau
sis. 

Art. 30 - Quoties aliquis ex 
vinculi Defensoribus in officio 
explendo impediatur, Decanus 
ei alium ex iisdem sufficiet. 

The Moderator of the Chancery 

Art. 3 1  - § 1. The moderator of the 
chancery, under the leadership of the 
Dean, is bound to render an account for 
his duties. 

§ 2. He also performs the functions of a 
notary in the judicial order. 
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Art. 31 - § 1 .  Moderator 
Cancellariae, sub ductu Decani, 
de eiusdem officiis respondere 
tenetur. 

§ 2. lpse in ordine iudiciario 
Notarii quoque muneribus fungi
tur. 
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Art. 32 - Moderatoris Can
cellariae erit potissimum: 

1) curare ut per Notarios ex
secutioni mandentur rescripta, 
decreta et decisiones Tribunalis; 

2) parare breve summarium 
novarum causarum Decano sub
mittendum pro congrua provi
sione; 

3) curare commercium epis
tulare Tribunalis, atque subsi
gnare acta a Decano vel Ponente 
non subscribenda; 

4) emittere mandata solutio
nis aut exactionis. 

Art. 32 - It will be especially for the 
moderator of the chancery: 

1) to take care that, through the nota
ries, the rescripts, decrees, and decisions 
of the tribunal are executed; 

2) to prepare a brief summary of new 
cases, to be submitted to the Dean for ap
propriate provision; 

3) to take care of the written corre
spondence of the tribunal, and to sign acts 
which are not to be signed by the Dean or 
the ponens; 

4) to issue orders for payment or col
lection. 

CHAPTER IV 

Minor Officials and The Office Administrators 

Art. 33 - Munera omnium 
N otariorum, praeter peculiaria 
ipsis concredita in Cancellariae 
officiis, sunt: 

1) componere exemplaria 
epistularum, quas Iudices ratio
n e muneris et causarum sibi 
commissarum, mitti iubeant; 

2) curare exsequenda decre
ta, vel cum congrua explicatione 
eorum omnium quae iisdem bre
viter indicantur, vel cum exara
tione et subsignatione litterarum 
adiunctarum et notificationis, 
nisi singulis in casibus Ponens 
easdem epistulas subsignare 
ipse malit. 

Art. 34 - Primi N otarii erit: 
1) referre in protocollo eaque 

communiendo sigillo acta om
nia, quae ad Tribunal pervene
rint; 

2) redigere, de consensu Mo
deratoris Cancellariae, mandata 
pecuniae solutionis exactionis
ve; 

3) admittere Advocatos, ho
ris statutis, pro notitiis de statu 
causarum et exhibendis instan
tiis; 

Art. 33 - The functions of all notaries, 
besides the special ones entrusted to 
them in the duties of the chancery, are: 

1) to compose drafts of letters which 
the judges, by reason of their role and of 
the cases entrusted to them, order to be 
sent; 

2) to take care to execute decrees, ei
ther with an appropriate explanation of 
all those things which are briefly indi
cated therein, or with printed and signed 
letters attached and notification, unless 
in individual cases the ponens himself 
wishes to sign these letters. 

Art. 34 - It will be for the first notary: 
1) to assign a protocol number to, and 

to place the seal on, all those acts which 
have come to the tribunal; 

2 )  to draft, with the consent of the 
moderator of the chancery, the orders for 
the payment or collection of money; 

3) to receive advocates, at the estab
lished hours, for information of the status 
of cases and for the presentation of trials; 
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4) to substitute for the moderator of 
the chancery when he is absent or im
peded. 

Art. 35 - It will be for the second no
tary to fulfill especially those things which 
are prescribed in art. 33, n. 2 and to make 
note of their execution. 

Art. 36 - It will be for the third notary: 
1) to take care that daily the principles 

of rotal jurisprudence are arranged in a 
systematic index; 

2) to draft a register or protocol of ca
ses, and also a catalogue of the archives, 
incidental decrees, sentences, and the 
general inventory; 

3) to perform the function also of the 
librarian. 

Art. 37 - The archivist: 
1) maintains the archive of pending 

cases; 
2) by order of the ponens, transmits acts 

to the promoter of justice or the defender 
of the bond; 

3) exercises vigilance that opinions, of
fered for consideration to legitimate legal 
representatives, are returned completely 
and in order. 

Art. 38 - § 1. The staff person for ad
ministration performs the function of 
bookkeeper, treasurer, and clerk. 

§ 2. As bookkeeper: 
1) the person must record all money 

received and paid, whether for the gen
eral order or for individual cases; 

2) at the end of each month, he pre
pares an account of currency received 
and spent (cassa Santa Sede); moreover, 
and the end of the year he prepares a gen
eral account of receipts and expenses for 
cases with fees, for cases of gratuitous 
legal assistance, and for the general ex
penses of the chancery. 

§ 3. As treasurer: 
1) he is custodian, at his own risk, of 

money and documents deposited in the 
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4) substituere Moderatorem 
Cancellariae absentem aut im
peditum. 

Art. 35 - Secundi N otarii 
erit explere praecipue ea quae 
art. 33, n. 22 praescripta sunt de 
iisque adnotare exsecutionem. 

Art. 36 - Tertii N otarii erit: 
1) curare ut quotannis iuris

prudentiae rotalis principia in 
indicem systematicum redigan
tur; 

2) redigere regesta causarum 
seu protocollum nee non archi
viationum, decretorum inciden
talium et sententiarum atque re
pertorii generalis; 

3) fungi quoque bibliotheca
rii munere. 

Art. 37 - Archivista: 
1) traditum tenet Archivum 

causarum pendentium; 
2) iussu Ponentis, transmittit 

acta ad Promotorem iustitiae 
aut vinculi Defensorem; 

3) advigilat ut positiones, tra
ditae pro studio legitimis Patro
nis, integre et in ordine resti
tuantur. 

Art. 38 - § 1. Addictus admi
nistrationi munere ratiocinato
ris, arcarii et expeditoris fungi
tur. 

§ 2. Ipse utpote Ratiocinator: 
1) signare debet pecuniam 

omnem acceptam et solutam 
sive ordine generali sive pro sin
gulis causis; 

2) quolibet exeunte mense 
parat compendium rationale ac
cepti et expensi aerarii ( cassa 
Santa Sede); exeunte autem 
anno redigit consumptivum ge
nerale accepti et expensi pro 
causis fiduciae, pro causis gra
tuiti patrocinii et pro expensis 
generalibus Cancellariae. 

§ 3. Qua Arcarius: 
1) custos est suo periculo pe

cuniae et documentorum depo
sitorum in area munita; cuius 
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ipse claves habet, Decanus alte
ras; 

2) sub debitis cautelis solvit 
et accip it pecuniam Tribunali 
creditam debitamque; 

3) singulis mensibus stipen
dia solvit omnibus qui ad Tribu
nal pertinent; 

4) venditat folia et chartulas 
sigillum Sedis Apostolicae refe
rentia; 

5) extremo quoque mense 
defert Administrationi Patrimo
nii Sedis Apostolicae pecuniam 
eidem debitam. 

§ 4. Arcarius tamquam expe
ditor: 

1) consulit expeditioni cita
tionum aut litterarum sive per 
cursores tradendarum sive per 
publicos tabelliones mittenda
rum; 

2) quolibet exeunte mense 
parat notam solutionum cursori
bus debitarum iuxta taxas a De
cano probatas. 

Art. 39 - Addictorum Can
cellariae Tribunalis Apostolici 
est epistulas, decreta et rescrip
ta exscribere, et quae paucis re
cepto usu indicata sunt verbis, 
ea fusius evolvere. 

!idem curam omnem adhibe
bunt ut quavis menda scriptura 
careat; nee subscribendam tra
dent nisi prius attente perlege
rint. 

Art. 40 - Cursores, qui etiam 
munere apparitoris funguntur, 
debent: 

1) notificare citationes alia
que Tribunalis acta, ac de tradi
tione deque huius tempore mo
doque fidem facere; 

2) epistulas et actorum fasci
culos ad quos spectat deferre; 

3) Tribunalis aedium nitorem 
curare aliaque peragere quae a 
Decano commissa habeant in ip
sius Tribunalis commodum; 

safe, of which he himself has one set of 
keys and the Dean has a second set; 

2) with appropriate precautions he 
pays bills and receives money owed and 
credited to the tribunal; 

3) each month, he pays stipends to all 
who work for the tribunal; 

4) he distributes papers and docu
ments bearing the seal of the Apostolic 
See; 

5) and at the end of the month, he 
sends to the Administration of the Patri
mony of the Apostolic See money owed 
to it. 

§ 4. The treasurer as clerk: 

1) takes care of sending citations or 
letters, either by couriers or by sending 
them though the public mail; 

2) at the end of each month, prepares an 
account of payment owed to couriers ac
cording to the fees approved by the Dean. 

Art. 39 - It is for the staff persons of 
the chancery of the apostolic tribunal to 
write letters, decrees, and rescripts, and 
to develop more fully those things which 
have been indicated with few words in 
the customary manner. 

These same staff persons are to take 
every precaution that whatever is written 
has no errors and they are not to sign 
them un less they have first read them 
carefully. 

Art. 40 - Couriers, who also perform 
the function of clerks, must: 

1) present citations and other acts of 
the tribunal, and certify their delivery, 
time and method; 

2) bring letters and folders of acts to 
those to whom they belong; 

3) care for the cleanliness of the tribu
nal building, and perform those other 
things which have been entrusted by the 
Dean for the good of the tribunal itself; 
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4) two of them also are to take care 
that the acts are typed and placed in the 
archive of completed cases. 

4) duo ex ipsis custodient 
etiam acta typis impressa et ar
chivum causarum finitarum. 

CHAPTER V 

Disciplinary Norms 

Art. 41 - § 1. In any trial the auditors 
and all the ministers of the tribunal are 
bound to secrecy of office. 

§ 2. Inviolable secrecy is also to be kept 
by judges about the discussion which 
takes place in the tribunal before issuing 
the sentence and likewise on all those 
things in the acts. 

This rule also is to be observed reli
giously on the debates had in the college 
or about the parts which the individuals 
had in the discussions. 

Art. 42 - § 1. Each judge of the Roman 
Rota, after his nomination before he un
dertakes his office, will take an oath be
fore the entire college, with a notary 
present who is to put it into the acts, to 
fulfill properly and faithfully his function, 
and to observe secrecy according to the 
norm of the preceding article. 

§ 2. Likewise, all the officials of the tri
bunal will take the prescribed oath before 
the Dean, with a notary present. 

Art. 43 - § 1. Auditors who have vio
lated the secret, or who have brought 
harm against the litigants by grave mal
ice, are responsible for damages at the in
sistence of the injured party, or even ex 
officio upon the judgment of the Apos
tolic Signatura, to be confirmed by the 
Roman Pontiff. 

§ 2. Officials of the tribunal who have 
acted in similar ways are equally respon
sible for damages at the insistence of the 
injured party, or even ex officio upon the 
judgment of the rotal college. 

Art. 44 - With due regard for the func
tions of any staff persons, the principle 
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Art. 41 - § 1. In iudicio quo
vis Auditores omnesque Tribu
nalis administri tenentur ad se
cretum officii. 

§ 2. Inviolabile etiam a Iudici
bus secretum est servandum de 
discussione quae in Tribunali 
ante ferendam sententiam habe
tur itemque de rebus omnibus 
ibidem actis. 

Quae regula pariter sancte 
servetur super disceptationibus 
in Collegio habitis aut super par
tibus, quas singuli in iisdem ha
buerunt. 

Art. 42 - § 1. Singuli Rotae 
Romanae Iudices post nomina
tionem, antequam officium sus
cipiant, coram universo Colle
gio, adstante Notario, qui in acta 
referat, iusiurandum dabunt de 
munere rite et fideliter implen
do, atque de secreto servando ad 
normam articuli praecedentis. 

§ 2. Item praescriptum iusiu
randum dabunt omnes Tribuna
lis administri coram Decano, 
adstante Notario. 

Art. 43 - § 1. Auditores qui 
secretum violaverint, aut ex 
dolo grave litigantibus detri
mentum attulerint, tenentur de 
damnis ad instantiam partis lae
sae, vel etiam ex officio, Signa
turae Apostolicae iudicio, a Ro
mano Pontifice confirmato. 

§ 2. Tribunalis administri, qui 
similia egerint, pariter tenentur 
de damnis, ad instantiam partis 
laesae aut etiam ex offico, Rota
lis Collegii iudicio. 

Art. 44 - Firmis muneribus 
cuiusvis Addicti, viget princi
pium quemque adiumento aut 
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substitutioni esse debere conle
gae absenti aut impedito, prouti 
Decanus opportunum duxerit, 
sine ulla speciali remuneratione. 

Quod valet etiam quoties De
can us quemque designaverit 
munus obeuntem in officio quod 
suo titulari vacat. 

Art. 45 - Pro horario et ab
sentiis ab offico serventur nor
mae Ordinis Generalis Curiae 
Romanae. 

Art. 46 - Attenta peculiari 
natura atque ratione procedendi 
Tribunalis, aestivae feriae pro 
Auditoribus, Addictis aliisque 
Administris, simul cum clausura 
officiorum, erunt per tempus 
continuum iuxta Curiae Roma
nae Ordinem. 

exists that anyone must help or substitute 
for an absent or impeded colleague, when
ever the Dean thinks it opportune, with
out any special remuneration. 

This holds also as often as the Dean 
has designated someone to fulfill the 
function in an office which is vacant. 

Art. 45 - The norms of the General 
Order of the Roman Curia4 govern work 
hours and absences from office. 

Art. 46 - With attention to the special 
nature and the manner of proceeding of 
the tribunal, summer vacations for audi
tors, office workers, and other ministers, 
together with the close of the office, will 
be for continuous time according to the 
Order of the Roman Curia. 5 

CHAPTER VI 

Advocates and Procurators 

Art. 4 7 - Advocati aut pro
curatoris munere apud Rotae 
Romanae Tribunal fungi pote
runt qui in Albo proprio inscripti 
sunt. 

Art. 48 - § 1 .  In Advocato
rum Albo admittuntur qui, lau
rea doctorali saltem in iure ca
nonico donati, advocati rotalis 
diploma adepti sunt. 

§ 2. In Procuratorum autem 
Albo inscribi poterunt ii qui, lau
re a saltem in iure canonico 
praediti, exercitationes et peri
cula per biennium penes Stu
dium Rotale superaverint. 

§ 3. Qui in Urbe fixam non 
habent moram causarum patro
cini um suscipere poterunt. At 
procuratoris munus ii tantum 
exercere  valent qui Urbem 
continenter incolunt. 

Art. 4 7 - Advocates or procurators 
who are inscribed in the proper register 
can perform their function before the tri
bunal of the Roman Rota. 

Art. 48 - § 1 .  Those who have ob
tained at least a doctorate in canon law 
and the diploma of a rotal advocate are 
admitted in the register of advocates. 

§ 2. Those who have received at least a 
doctorate in canon law and who have 
completed the exercise and exams of the 
Studium Rotale for two years can be in
scribed in the register of procurators. 

§ 3. Those who do not have a fixed ad
dress in the city of Rome can undertake 
legal representation of cases. The func
tion of procurator, however, can be exer
cised only by those who continually dwell 
in the city. 

4. See General Regulations of the Roman Curia, above in this Appendix I. (Editors' note.) 
5 .  See General Regulations of the Roman Curia, above in this Appendix I. (Editors' note.) 
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Art. 49 - § 1 .  Procurators and advo
cates in cases tried before the Roman 
Rota are bound to observe both the gen
eral canonical laws and the norms of this 
tribunal. 

§ 2. No other payments of procurators 
and advocates are permitted than those 
which have been approved. 

§ 3. Without prejudice to the prescript 
of art. 22, procurators and advocates who 
have fallen short in office can be faced 
with a written reprimand, suspension, or 
even expulsion from the register, after, 
however, three of the senior advocates 
have been heard. 

TITLE III 

Art. 49 - § 1. Procuratores 
et advocati in causis agendis co
ram Romana Rota tenentur ser
vare tum communes leges cano
nic as tum normas eiusdem 
Tribunalis. 

§ 2. Procuratorum advocato
rumque emolumenta non alia 
admittantur, quam quae sunt 
probata. 

§ 3. Firmo praescripto art. 22, 
procuratores et advocati, qui of
ficio defuerint, a Collegio Rotali 
poterunt reprehensionis nota 
inuri, suspendi, vel etiam ex 
Albo expungi, auditis tamen tri
bus ex senioribus Advocatis. 

THE JUDICIAL ORDER OF THE ROMAN ROTA 

CHAPTER I 

The Introduction of a Case, the Citation, 
and the Concordance of the Doubts 

Art. 50 - The decree by which the 
Dean establishes the turnus according to 
the norm of art. 18, will contain also the 
names of the defender of the bond or the 
promoter of justice to which the case is 
assigned, the parties, the diocese to 
which the case pertains, its object, and 
the source of competence. 

Art. 51 - If there is no doubt about the 
incompetence of the Roman Rota, the 
Dean, having heard the two senior audi
tors, will reject the appeal or libellus 
through a decree, giving the reasons. 

Art. 52 - Without prejudice to the pre
script of canon 1444, § 2, it will be for the 
Dean, having heard two of the senior au
ditors, to summon from the first instance 
the cases mentioned in § 1 of the same 
canon, as often as the peculiar circum
stances of places or persons require it for 
the good of souls. 

Art. 53 - § 1. No one is to be admitted 
as procurator or advocate without a man-
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Art. 50 - Decretum, quo De
canus Turnum constituit ad nor
mam art. 18, feret quoque nomi
na Defensoris vinculi vel Pro
motoris iustitiae cui causa adsi
gnatur, partium, dioeceseos cui 
pertinet causa, eiusdem obiec
tum, necnon competentiae fon
tem. 

Art. 51 - Si indubie constet 
de incompetentia Rotae Roma
nae, Decanus, auditis duobus 
senioribus Auditoribus, appella
tionem vel libellum per decre
tum, indicatis rationibus, reiciet. 

Art. 52 - Salvo praescripto 
can. 1444, § 2, Decani erit, audi
tis duobus antiquioribus Audito
ribus, iam a prima instantia avo
care causas de quibus in eius
dem canonis § 1, quoties pecu
liaria adiuncta sive locorum sive 
personarum propter bonum ani
marum idipsum urgeant. 

Art. 53 - § 1. Nemo procura
tor aut advocatus admittatur 
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absque mandato pro lite expres
se apud Rotam agenda. 

§ 2. Quolibet in processu pars 
actrix suum habeat patronum ab 
ipsa constitutum aut ex officio 
datum; quod, si casus ferat, Po
nens ut fiat curet etiam pro parte 
conventa, salvo praescripto 
can. 1481, § 2. 

§ 3. Pro iis qui ad normam iu
ris in iudicio stare non possunt, 
Ponentis erit tutorem vel cura
to rem constituere aut  iam 
constitutum confirmare. 

Art. 54 - § 1.  Turni consti
tuti decreto omnibus, quorum 
intersit, notificato, Archivista 
curabit ut causae acta omnia, 
vulgo Posizione, Auditori Po
nenti statim transmittantur. 

§ 2. Quaelibet documenta aut 
scripta aut vota ad singulas cau
sas pertinentia, statim ac ad 
Cancellariam eadem pervene
rint, Notarius cito Ponenti trans
mittenda curabit. 

Art. 55 - § 1. S i  agitur de 
causa videnda a prima instantia, 
Ponens, auditis vinculi Defenso
re aut Promotore iustitiae, sta
tim Turnum convocabit qui li
bellum admittat aut reiciat. 

§ 2. Quoties in causis matri
monialibus iuxta can. 1683 no
vum caput adducatur, item Tur
ni erit decernere de eodem ad
mittendo vel reiciendo. 

Art. 56 - Admisso libello aut 
causa in gradu appellationis ac
cepta, gressus fiet ad citationes 
et litis contestationem iuxta ar
ticulos qui sequuntur. 

Art. 57 - § 1. In causis a pri
ma instantia admissis, omnibus 
intervenientibus notificabitur 
decretum admissionis libelli una 
cum, si casus feret, istius exem
plari; insimul Ponens, ad men
tern can. 1507, § 1 atque salvo 
can. 1677, § 2, decretum dabit, 
pariter omnibus notificandum, 

date to act expressly in a trial before the 
Rota. 

§ 2. In any process the petitioner is to 
have his or her own legal representative 
appointed by the petitioner or given ex 
officio; if the case warrants it, the ponens 
is to take care that this happens even for 
the respondent, without prejudice to the 
prescript of canon 1481, § 2. 

§ 3. For those who cannot stand in trial 
according to the norm of law, it will be for 
the ponens to appoint a guardian or cura
tor, or to confirm one already appointed. 

Art. 54 - § 1. After the decree estab
lishing a turnus has been communicated 
to all the interested parties, the archivist 
will take care that all the acts of the case, 
the acts in the vernacular, are immedi
ately transmitted to the ponens. 

§ 2. The notary will take care to transmit 
quickly to the ponens any documents, writ
ings, or vota pertaining to individual cases 
as soon as they arrive at the chancery. 

Art. 55 - § 1. If it concerns a case to 
be sent from the first instance, the pon
ens, having heard the defender of the 
bond or the promoter of justice, will im
mediately convoke the turnus which ac
cepts or rejects the libellus. 

§ 2. As often as a new ground of nullity 
is added in marriages cases according to 
canon 1683, the turnus will decide in the 
same way about accepting or rejecting it. 

Art. 56 - When a libellus has been ac
cepted or a case received at the appellate 
level, the process moves to the citations 
and the joinder of the issue according to 
the articles which follow. 

Art. 57 - § 1. In cases accepted in first 
instance, the decree of admission of the 
libellus together with a copy of it, if the 
case requires it, will be communicated to 
all the interested parties; at the same time 
the ponens, according to canon 1507, § 1 
and without prejudice to canon 1677, § 2, 
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will issue the decree, also to be communi
cated to everyone, stating the day for the 
joinder of the issue, and having proposed 
the doubt or doubts for agreement or de
bate between the parties. 

§ 2. On the day set for the joiner of the 
issue, the ponens, with the citations legiti
mately made and with the petitions or re
sponses of the parties noted, will establish 
the concordance of the doubt with a de
cree; but if the parties disagree, he himself 
will define it ex officio. Against the de
cree, within ten days from the day of noti
fication, recourse can be made to the 
turnus, without any further appeal. 

Art. 58 - § 1. At the appellate level, 
after he has determined the legitimate 
prosecution of the case, the ponens will 
issue a decree about the doubt or doubts 
to be decided. This decree, having been 
communicated to all involved in the case, 
takes the place of the citation and the 
joinder of the issue unless the parties, by 
an order of the judge or by their own peti
tion, appear before him. Against that de
cree only the recourse mentioned in 
art. 57, § 2 can be made. 

§ 2. But if it concerns a marriage nullity 
case to be handled according to canon 
1682, § 2, after the parties have been 
warned and the def ender of the bond has 
been heard, the turnus will issue a decree 
by which either it confirms the decision at 
once, or propose definitely and individually 
motives which stand in the way of the nul
lity and therefore admit the case to ordi
nary examination at a new grade, or finally 
indicate the necessary supplemental in
struction which is perhaps to be done be
fore the case is given a definitive sentence. 

In the second or third case, the ponens, 
with the will of the parties known about the 
prosecution of the case, will take care to 
move the case ahead, according to § 1 of 
this article. 
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statuens diem pro litis contesta
tione, propositis dubio vel du
biis inter partes concordandis 
vel disceptandis. 

§ 2.  D ie statuta pro l i t is  
contestatione, Ponens, compro
batis legitimis citationibus atque 
attentis partium petitionibus aut 
responsionibus, dubia concorda
ta decreto fim1at; quodsi partes 
dissentiant, ipse ex officio rem 
definiet. Quod contra decretum, 
intra decendium a die notifica
tionis, patet recursus ad Tur
num, qualibet ulteriore appella
tione remota. 

Art. 58 - § 1. In gradu appel
lationis, postquam constiterit de 
legitima causae prosecutione, 
Ponens decretum dabit de dubio 
vel dubiis disceptandis; quod, 
omnibus in causa intervenienti
bus notificandum, locum tenet 
citationis et litis contestationis, 
nisi partes, ex Iudicis praecepto 
aut ex sua petitione coram eo
dem sisterint. Contra idipsum 
decretum item unus patet recur
sus, de quo in art. 57, § 2. 

§ 2. Quodsi agatur de causa 
nullitatis matrimonii, agenda ad 
mentem can. 1682, § 2, praemo
nitis partibus et audito vinculi 
Defensore, Tumus decretum da
bi t, quo vel decisionem conti
nenter confirmet, vel motiva de
finite et singi l latim exponet 
quae assertae nullitati statu quo 
obstent atque ideo causam ad
mittat ad ordinarium novi gra
dus examen, vel denique ins
tructionem suppletivam forte 
perficiendam indicet necessa
riam antequam causa ad defini
tivam sententiam remittatur. 

In altero et tertio casu, Po
nens, cognita partium voluntate 
de iudicio prosequendo, causam 
ulterius curabit, iuxta § 1 huius 
articuli. 
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Art. 59 - Quoties ignoretur 
commoratio alicuius partis, lo
cus est aut citationi aut notifica
tioni decreti litis contestationis 
per edictum , publicandum in 
commentario officia li Acta 
Apostolicae Sedis vel in ephe
meride L'Osservatore Romano. 

Art. 60 - § 1. Partibus, quae 
in iudicio per Patronum stant, 
notificabuntur omnia acta usque 
ad sententiam definitivam . 

§ 2. Partibus, quae sese re
mittant iustitiae Tribunalis, noti
ficari debent dec retum litis 
contestationis, nova forte facta 
petitio et omnes Iudicis pronun
tiationes. 

§ 3. Parti, cuius absentia a iu
dicio declarata fuerit, notifica
buntur decretum litis contesta
tionis et sententia definitiva. 

Art. 61 - § 1. Quolibet in iu
dicii gradu et causae statu, Po
nenti videre licet an locus sit 
concordiae inter partes expe
riendae, deputata ad negotium 
prudenti persona. 

§ 2. Si ineatur concordia, 
huius conditiones a partibus ac
ceptatae et a Ponente adproba
tae, ab iisdem partibus et a Po
nente subscriptae, inserendae 
sunt in decreto Turni, omnia de
finitive adprobantis; quo decre
to finis liti imponitur. 

Art. 62 - § 1. In causis nulli
tatis matrimonii formula dubii 
est: An constet de matrimonii 
nullitate in casu, additis capite 
vel capitibus. 

§ 2. In causis, ubi agitur de 
sententia rotali appellata, adhi
be bitur dubii formula : Utrum 
confirmanda an infirmanda 
sit sententia rotalis diei ... 
mensis ... anni ... in casu, nisi 
claritatis gratia in dubiorum for
mu la renovandi sint singuli 
controversiae articuli. 

Art. 59 - Whenever the residence of 
either party is not known, both the cita
tion and the decree of notification of the 
joinder of the issue are done by an edict 
published in the official commentary Acta 
Apostolicae Sedis or in the newspaper 
L'Osservatore Romano. 

Art. 60 - § 1. All acts up to the defini
tive sentence will be communicated to 
the parties who stand in the trial through 
a legal representative. 

§ 2. The decree of the joinder of the is
sue, any new petition made, and all pro
nouncements  of the j udge must  be 
communicated to the parties who submit 
themselves to the justice of the tribunal. 

§ 3. The decree of the joinder of the 
issue and the definitive sentence will be 
communicated to a party whose absence 
from the trial has been declared. 

Art. 61 - § 1. At any level of trial and 
any state of a case, it is permitted for the 
ponens to see whether agreement may 
occur between the parties, after a pru
dent person has been deputed for this 
purpose. 

§ 2. If agreement is achieved, its condi
tions, accepted by the parties and ap
proved by the ponens, signed by the same 
parties and the ponens, are to be inserted 
in the decree of the turnus which ap
proves everything definitively; by this de
cree the trial is ended. 

Art. 62 - § 1. In marriage nullity cases, 
the formula of the doubt is: Whether the 
nullity of the marriage has been estab
lished in the case, with the ground or 
grounds added. 

§ 2. In cases which concern appealing 
a rotal sentence, the formula of the doubt 
is: Whether the rotal sentence of the day 
. . .  month ... year ... in the case is to be 
confirmed or not confirmed, unless for 
the sake of clarity individual articles of 
the controversy have been repeated in the 
formula of the doubt. 
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CHAPTER II 

The Suspension, Abatement, and Renunciation 
of an Instance 

Art. 63 - § 1. When an instance has 
been suspended by the death, or the 
change in status or office of a party, ac
cording to the norm of canon 1518, the 
heir, successor, or interested party, if 
seeking to pursue the case, must present a 
libellus to the ponens in which the person 
demonstrates the right to have the case 
prosecuted and seeks to be admitted. 

§ 2. The libellus is to be communicated 
by the ponens to the other party and to 
others legitimately involved in the case; if 
anyone is opposed, the incidental ques
tion will be decided according to the 
norm of the law. 

§ 3. If the litigating party dies, or the 
party's status or office changes when the 
case is already concluded, the instance is 
not suspended; but if the one who takes 
the party's place has new proofs to be 
presented legitimately, the person must il
lustrate that in the libellus to the ponens. 

Art. 64 - When an instance is sus
pended by the death of a procurator, of by 
the removal of the procurator's mandate, 
or by legitimate renunciation by the one 
mandated, the party, who must act through 
a procurator, is to have another one as 
soon as possible. 

Art. 6 5  - I f  n o  procedural  act is 
placed for a year by the petitioner or the 
more active party, with no impediment 
present, the instance is abated by the law 
itself; and the ponens is to declare this by 
a decree. 

Art. 66 - If a party has appealed to a 
turnus the decree of the ponens within 
the useful time of ten days, the recourse 
is to be decided as promptly as possible 
(expeditissime). 

Art. 67 - § 1. If without a legitimate 
excuse a party neglects to place some ju-
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Art. 63 - § 1. Instantia sus
pensa per mortem partis, aut 
eius status vel officii mutatio
nem, ad normam can. 1518, he
res aut successor aut is cuius in
tersit, si causam prosequi velit, 
Ponenti libellum exhibere de
bet, quo demonstret se ius ad 
causam prosequendam habere 
et admitti petat. 

§ 2. Libellus a Ponente alteri 
parti ceterisque in causa legiti
me intervenientibus notificatur; 
quolibet contradicente, quaestio 
incidens ad normam iuris defi
nienda erit. 

§ 3. Si pars litigans moriatur, 
aut statum vel officium mutet 
causa iam conclusa, instantia 
quidem non suspenditur; si vero 
is qui partem suffecit novas pro
bationes habeat legitime propo
nendas, id in libello Ponenti si
gnificare debet. 

Art. 64 - Suspensa instantia 
per procuratoris mortem, aut 
huius a mandante remotionem, 
vel legitimam mandato renuntia
tionem, pars, quae per procura
torem agere debeat, quam pri
mum alium habeat. 

Art. 65 - Si nullus actus pro
cessualis, quin aliquod obstet 
impedimentum, a parte actrice 
vel diligentiore per annum pona
tur, instantia ipso iure perimi
tur; quod et decreto Ponens de
clarat. 

Art. 66 - Si pars a Ponentis 
decreto intra tempus utile de
cem dierum ad Turnum provo
caverit, recursus expeditissime 
definietur. 

Art. 67 - § 1. Si pars aliquem 
actum iudicialem intra termi
num a Judice praefixum, absque 
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legitima excusationis causa, po
nere negligat, censetur iuri suo 
renuntiasse; Ponens autem non 
modo ad ulteriora progredi va
let, sed, aut ex officio aut ad al
terius partis instantiam, declara
re partem certi iudicialis actus 
positionem aut instructionem, 
vel etiam, monitione praemissa, 
ipsam litem deseruisse. 

§ 2. De causa excusationis a 
parte allegata iudicat Ponens, 
audita altera parte, quae si 
contradicat, datur locus quaes
tioni incidentali expeditissime 
definiendae. 

Art. 68 - Si pars instantiae, 
vel omnibus aut quibusdam ac
tis iudicialibus renuntiare inten
dit, Ponens rem definiat ad nor
mam can. 1524, § 3. 

Art. 69 - § 1 .  Quod attinet 
ad effectus peremptionis, re
nuntiationis atque desertionis, 
vim habent praescripta cann. 
1521-1522. 

§ 2. Perempti iudicii expen
sas, quas quisque ex litigantibus 
fecerit, ipse ferat. Pars vero 
quae instantiae renuntiaverit, 
solvere tenetur omnes expensas 
iudiciales, haud exceptis advo
cati alterius partis honorariis, 
aut, si quibusdam tantum actis 
renuntiaverit, expensas illas 
quae his respondent. 

Art. 70 - Si peremptio aut 
renuntiatio aut desertio obtinue
rit, apud unam Rotam reassumi 
potest causa sive Tribunali Apo
stolico commissa sive ad idip
sum per appellationem deducta 

ridical act within the time limit set by the 
judge, the party is taken to  have re
nounced his/her right. The ponens, how
ever, is not only able to proceed further 
but, either ex officio or at the request of 
the other party, is able to declare that the 
party has abandoned the presentation or 
instruction of a certain juridical act or 
even, with prior warning, the trial itself. 

§ 2. The ponens is to judge the case of 
an excuse presented by the party after he 
has heard the other party and, if he con
tradicts it, this results in an incidental 
question to be resolved as promptly as 
possible (expeditissime). 

Art. 68 - If a party intends to renounce 
an instance, or all or some judicial acts, 
the ponens is to decide the matter accord
ing to the norm of canon 1524, § 3. 

Art. 69 - § 1. As regards the effects of 
abatement, renunciation, or desertion, 
the prescriptions of canon 1521-1522 are 
effective. 

§ 2. The litigating party is to bear the 
expenses of an abated trial which that 
party has brought about. The party, how
ever, who renounced the instance is 
bound to resolve all the judicial expenses, 
including the honorarium of the advocate 
of the other party or, if the party has re
nounced only certain acts ,  those ex
penses which correspond to the acts. 

Art. 70 - If abatement, renunciation, 
or desertion has occurred, a case en
trusted to the Apostolic Tribunal or given 
to it on appeal can be reopened only be
fore the Rota. 

CHAPTER III 

The Instruction of a Case 

Art. 71 - Quando causa ad 
Rotam delata instrui debet, Po
nens hanc instructionem vel sibi 
reservare vel alii ludici de Torno 
committere potest; quod si aga
tur de causa poenali, officium 

Art. 71 - When a case brought to the 
Rota must be instructed, the ponens can 
either reserve this instruction to himself 
or entrust it to another judge of the tur
nus; but if it is a penal case, the office of 
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the instructor is more opportunely to be 
entrusted by the Dean to an auditor out
side the turnus. 

Art. 72 - The ponens is to carry out the 
instruction of the case, whether in Rome 
or outside it, either personally, or through 
the tribunal of the place, or through a per
son specially delegated after a rogatory 
letter has been given for the matter. 

Art. 73 - Recourse against an act or 
decree placed by the ponens or the in
structor judge is to be made to the turnus, 
unless it is a matter of merely procedural 
decrees; the question, however, will be re
solved as promptly as possible ( expeditis
sime ). 

Art. 74 - Unless from the nature of 
the matter or the prudent estimation of 
the instructor or the ponens it has been 
established otherwise, the legal represen
tatives of the parties have the right to 
know the names of persons to be exam
ined and the experts, and also the object 
of the interrogations or the expertise, be
fore these are interrogated or deputed, 
and also with the faculty at least granted 
or not to assist with the interrogations. 
These same can be involved in any act of 
the instruction according to the norm of 
the law. 

Instructoris opportunius a De
cano demandetur Auditori extra 
Tumum. 

Art. 72 - Causae instructio
nem sive in Urbe sive extra Ur
bem expleat Ponens per se lpse 
aut per loci Tribunal aut per per
sonam ex industria delegatam, 
datis ad rem litteris rogatoriis. 

Art. 73 - Adversus actum 
aut decretum a Ponente vel a Iu
dice instructore positum recur
sus patet ad Turnum, nisi agatur 
de decretis mere ordinatoriis; 
quaestio autem expeditissime 
definieda erit. 

Art. 74 - Nisi ex rei natura, 
aut ex prudenti lnstructoris vel 
Ponentis existimatione aliter 
statutum fuerit, partium patroni 
ius habent nomina personarum 
excutiendarum et peritorum, 
pariter ac obiectum interroga
tionum seu peritiarum cognos
cendi, antequam iidem interro
gentur aut deputentur, idque 
praeter facultatem concessam 
vel minus assistendi interroga
toriis. Item interesse iidem pos
sunt cuilibet actui instructorio 
ad normam iuris. 

CHAPTER IV 
Incidental and Pre-Judicial Matters 

Art. 75 - When an incidental question 
has arisen, it is for the ponens to decide if 
it must be resolved according to the nor
mal contentious process, and therefore 
with the presentation of the doubts, or 
through written document, that is, by a 
decree; likewise, whether or not the case 
is to be decided with canons 1656-1670 
observed. The decision, however, must 
always be entrusted to the turnus. 

Art. 76 - Unless the question is to be 
resolved according to the norms of the 
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Art. 75 - Quaestione inci
dentali exorta, Ponentis est de
cernere utrum eadem solvi de
be at iudicii  forma servata, 
ideoque cum dubiorum proposi
tione, an per memorialia, id est 
per decretum; itemque utrum 
necne causa definienda sit ser
vatis cann. 1656-1670. Definitio 
autem semper ad Turnum defe
renda est. 

Art. 76 - Nisi quaestio sol
venda sit iuxta normas proces-
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sus oralis, Ponens post dubia 
forte concordata et instructio
nem peractam, terminos pro ex
hibendis scripturis atque diem 
definitionis quam citius statuat. 

Art. 77 - Firmis praescrip
tis cann. 1629, 4° et 1618, contra 
Tomi decisionem appellatio non 
datur; quaestio autem incidens 
iterum proponi poterit coram 
Torno una cum causa principali. 

Art. 78 - Quae in praece
dentibus articulis de causis inci
dentibus statuuntur, congrua 
congruis referendo serventur 
etiam in quaestionibus praeiudi
cialibus solvendis, uti sunt ad
missio libelli aut nova causae 
propositio. 

oral process, the ponens, after perhaps 
the concordance of the doubts and after 
the conclusion of the instruction, is to es
tablish as quickly as possible both the 
time limits for written materials to be pre
sented and the day of the decision. 

Art. 77 - Without prejudice to the pre
scripts of canons 1629, 4° and 1618, there 
is no appeal against the decision of the 
turnus; however, an incidental question 
can be proposed again before the turnus 
together with the principle case. 

Art. 78 - Those matters established in 
the preceding articles about incidental 
cases are also to be observed, with appro
priate modifications, in resolving pre-ju
dicial questions, such as the admission of 
the libellus and the new presentation of a 
case. 

CHAPTER V 
The Publication of the Process, the Conclusion of the Case, 

and the Discussion 

Art. 79 - Firmo art. 60, testi
ficationes ceteraeque omnes 
probationes, quae in actis repe
riuntur, Ponentis decreto sunt 
publ icandae a d  normam 
can. 1598. 

Art. 80 - Conclusivis defen
sionibus ab omnibus qui in cau
s a inter veniunt exhib i t i s ,  
conclusum in causa ipso iure ha
betur atque exinde vim obtinet 
can. 1600. 

Art. 81 - § 1. Exhibita prima 
defensione, fiet distributio om
nium causae actorum. 

§ 2. Summarii, sub cura Ad
dicti Cancellariae, exemplaria 
fiant more probato, nisi aliter 
singulis in casibus Ponens sta
tuerit. 

Art. 82 - lnstantiae omnes 
aut defensiones seu memorialia 
ab Advocatis exhibenda sunt 
lingua latina; in causis vero 

Art. 79 - Without prejudice to art. 60, 
testimonies and all other proofs which 
are found in the acts of the case are to be 
published by decree of the ponens ac
cording to the norm of canon 1598. 

Art. 80 - When the concluding de
fenses have been shown to all who are in
volved in the case, the conclusion of the 
case takes place by the law itself and 
therefore canon 1600 takes effect. 

Art. 81 - § 1 .  When the first defense 
has been presented, the distribution of all 
the acts of the case occurs. 

§ 2. Under the care of the official of the 
chancery, copies of summaries are to be 
made in the approved fashion, unless the 
ponens determines otherwise in individ
ual cases. 

Art. 82 - All instances, def ens es, or 
written documents are to be presented 
by the advocates in the Latin language; 
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however, in cases of rights the ponens 
can admit defenses written in the vernac
ular. 

However, the writings or defenses 
must not exceed the number of pages 
customarily allowed. 

Art. 83 - § 1. In cases of the nullity of 
marriage or sacred ordination, the de
fender of the bond is to write after the 
written presentations of the legal repre
sentatives. 

§ 2. Defenses in favor of the bond are 
to be presented not beyond forty days 
from the distribution of the written re
marks of the legal representatives or, if a 
defender has been designated for the 
case, from the defender's receiving notifi
cation of the nomination. 

§ 3. The responses of the legal repre
sentatives can be presented until the 
twelfth day before the decision of the 
case, whether principal or incidental; 
however, the writings in favor of the bond 
(pro vinculo) not beyond the sixth day 
before the decision. 

Art. 84 - Whether in cases touching 
upon the public good or in cases of the 
private good, lest the decision be de
ferred beyond what is suitable, it will be 
for the ponens to set time limits for the 
written defense briefs to be presented or 
changed. 

Art. 85 - When the legal representa
tives seek the time limits to be deferred, it 
will be for the ponens to consider the mo
tives for the request and to grant or re
f u s e  the  e x t e n s i o n ;  howe v e r, the  
extension made for one party i s  to  be 
granted also to the other. 

Art. 86 - § 1. Oral information is not 
to be presented to the judge. It is for the 
ponens, however, to allow by his own re
script, at the request of one or both par
ties, a moderated oral discussion of the 
case before the turnus. Then the party or 
parties making the request are bound to 
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iurium poterit Ponens admittere 
defensiones lingua vulgari 
conscriptas. 

Scripturae autem seu defen
siones excedere non debent pa
ginarum numerum more admis
sum. 

Art. 83 - § 1. In causis nulli
tatis matrimonii aut sacrae ordi
nationis, vinculi Defensor scri
bat post exhibitas scripturas a 
Patronis. 

§ 2. Defensiones pro vinculo 
exhibeantur non ultra quadra
ginta dies a distributis Patrono
rum scripturis, aut si in causa 
Defensor deputatus sit, a recep
ta nominationis notificatione. 

§ 3. Patronorum responsio
nes exhiberi poterunt usque ad 
diem decimam secundam ante 
causae sive principalis sive inci
dentalis definitionem; scriptu
rae autem pro vinculo non ultra 
sextam diem ante decisionem. 

Art. 84 - Sive in causis bo
n um publicum attingentibus 
sive in causis boni privati, ne de
finitio ultra debitum differatur 
Ponentis erit terminos statuere 
exhibendis aut commutandis 
scripturis defensionalibus. 

Art. 85 - Quando Patroni 
petunt ut termini statuti diffe
rantur, Ponentis erit et motiva 
petitionis perpendere et dilatio
nem concedere vel recusare; di
latio autem uni parti facta et al
teri concessa habeatur. 

Art. 86 - § 1. Informationes 
orales ad ludicem ne fiant. Po
nentis autem est, ad instantiam 
unius vel utriusque partis, pro
prio rescripto moderatam cau
s ae disputationem oralem 
concedere coram Turno. Tune 
pars, vel partes instantes, refer-
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re in scriptis tenentur quaestio
n um capita, quae sunt discep
tanda vel illustranda, et Ponens, 
assignata die disputationi, hanc 
regit. 

§ 2 .  Ponens ex officio earn 
decemere etiam valet. 

§ 3. Quaestionum capita inter 
partes communicanda sunt. 

Art. 87 - § 1 .  Discussioni as
sistunt partium patroni, et Pro
motor iustitiae et vinculi Defen
sor in causis in quibus intersunt. 

§ 2. Ponentis est ipsas partes, 
rationabili de causa, ad earum 
instantiam, discussioni admitte
re, nee non peritos, si adsint, ad 
discussionem vocare. 

§ 3. Discussioni unus etiam 
ex Tribunalis Notariis assistere 
debet, ut, Ponente decernente, 
disceptata referat in actis. 

Art. 88 - § 1 .  Auditores die 
et hara constitutis, congregati in 
sede Tribunalis, nisi peculiaris 
ratio alio convenire suadeat, de
finientes causam a litigantibus 
propositam et iudiciali modo 
pertractatam, dubiis responden
do sententiam dicunt. 

§ 2. Sententia aut interlocu
toria est aut definitiva; illa, si di
rimat incidentem causam; ista, 
si principalem; ceterae ludicum 
pronuntiationes decreta vocan
tur. 

Art.  89  - § 1 .  Assignata 
conventui die, singuli ludices 
scripto afferant conclusiones 
suas seu vota, de causae merito, 
cum rationibus tam in facto 
quam in iure. 

put into writing the topics of the ques
tions to be discussed or illustrated, and 
the ponens, after having assigned the day 
for the discussion, presides over it. 

§ 2. The ponens is also able to decide 
this ex officio. 

§ 3. The topics of the questions are to 
be communicated between the parties. 

Art. 87 - § 1. To be present at the dis
cussion are the legal representatives of 
the parties, and the promoter of justice 
and the def ender of the bond in cases in 
which they take part. 

§ 2. It is for the ponens to admit to the 
discussion the parties themselves, for a 
reasonable cause and at their request, 
and also to call to the discussion the ex
perts, if there are any. 

§ 3. One of the notaries of the tribunal 
must also assist at the discussion so that, 
if the ponens so decides, the notary will 
put the discussion into the acts. 

CHAPTER VI 
The Sentence 

Art. 88 - § 1. The auditors, on the day 
and at the hour established, gathered in 
the seat of the tribunal unless a special 
reason suggests they gather elsewhere, de
ciding the case proposed by the litigants 
and tried in a judicial manner, render a 
sentence by responding to the doubts. 

§ 2. The sentence is either interlocu
tory or definitive; it is interlocutory if it 
decides an incidental case, and it is defin
itive if it decides the principal case. The 
other pronouncements of the judges are 
called decrees. 

Art. 89 - § 1. On the day assigned to 
convene, the individual judges offer in 
writing their own conclusions or vota on 
the merits of the case, with reasons both 
in fact and in law. 
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§ 2. Each auditor is to write his conclu
sions or vota in the Latin language and to 
sign them with his own hand. 

§ 3. The written vota of the auditors, 
after the sentence has been written and 
presented by the ponens, are to be sealed 
under closed cover in the archive of the 
Dean and are to be destroyed by fire after 
ten years. 

Art. 90 - The discussion of the case is 
to be secret and no one except the judges 
is to take part in it. The ponens first 
reads his votum and gives, if necessary, 
dec larations also on the process of the 
case through acts set forth before him; 
then the other auditors in order read their 
vota. 

Art. 91 - In the discussion it is permit
ted for each judge to rescind his initial 
conc lusion partially or entire ly, and to 
agree with the vo tum or vo ta of one or 
more of the other auditors. His reasons 
are to be explained in a written votum . 

Art. 92 - The sentence, whether inter
locutory or definitive, is that in which the 
absolute majority of those giving a votum 
agree. 

Art. 93 - Whenever in the first discus
sion the judges do not wish to, or cannot, 
come to a decision, the judgment is de
f erred to a new gathering through a re
script: "The resolution will be given in the 
next gathering of the auditors," or simply, 
"It will be given in the next." The delay, 
however, must not be extended beyond a 
week, un less perhaps tribunal holidays 
intervene. 

Art. 94 - If in the second gathering of 
judges the majority of vota needed for the 
decision cannot be obtained, the ponens 
is to inform the Dean of the state of the 
question, who will provide by increasing 
the number of auditors. 

Art. 95 - § 1. When the decision is 
reached, the ponens will write it in the 
form of a response to the doubt and will 
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§ 2. Suas conclusiones seu 
vota quisque Auditor latino idio
mate exaret et propria manu 
subsignet. 

§ 3. Scripta Auditorum vota, 
postquam a Ponente exarata et 
exhibita fuerit sententia, in 
clauso involucro consignentur 
Decani archivo decem post an
nis comburenda. 

Art. 90 - Causae discussio 
secreta sit, cui non intersint nisi 
soli ludices, et a Ponente sumat 
initium qui votum legat, datis, si 
opus sit, declarationibus etiam 
super causae processu per acta 
apud se posita; deinde ceteri 
Auditores ex ordine sua vota le
gant. 

Art. 91 - In discussione fas 
est unicuique Iudici a pristina 
sua conclusione partim vel ex 
integro recedere, et accedere 
voto vel votis unius vel plurium 
Coauditorum: cuius rei rationes 
significentur in voto scripto. 

Art. 92 - Est ea sententia, 
sive interlocutoria, sive definiti
va, in qua conveniat pars absolu
te maior votorum. 

Art. 93 - Quoties in prima 
discussione ludices ad sententi
am de venire nolint aut ne 
queant, differtur iudicium ad no
vum conventum per rescriptum: 
"Resolutio dabitur in proximo 
Auditorum conventu", aut sim
pliciter: "Dabitur in proximo". 
Dilatio vero comperendinari 
non debet ultra hebdomadam, 
nisi forte vacationes Tribunalis 
intercedant. 

Art. 94 - Si nee in altero Iu
dicum conventu haberi possit 
pars maior votorum necessaria 
ad decisionem, Ponens quaes
tionis statum Decano significet, 
qui provideat Auditorum nu
mero augendo. 

Art. 95 - § 1. Constabilita 
decisione, Ponens earn scribit 
sub forma responsionis ad du-
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bia, eamque subscribit una cum 
Auditoribus de Turno et unit fas
ciculo actorum. 

§ 2. Dummodo Tribunal non 
decernat decisionem secreto 
servandam esse, usque ad for
malem sententiae publicatio
nem, Notarius, protocollo addic
tus, oretenus causae decisionem 
partibus communicare valet, 
eisdemque decisionis exemplar, 
si petatur, tradat. Si vero decisio 
secreto servanda sit usque dum 
prodeat sententia, Ponens id de
creto statuat. 

Art. 96 - § 1. Sententiam Po
nens curet edendam non ultra 
bimestre. 

§ 2. Sententia latino idiomate 
exaranda est a Ponente, nisi 
Turnus iusta de causa hoc mu
nus alii ex Auditoribus commi
serit. 

§ 3. Sententia ab extensore 
conficiatur oportet prae oculis 
habitis singulorum Auditorum 
votis, ex iis rationes decidendi 
aut difficultates deducendo in 
iure et in facto, distincte, ordina
te atque breviter. 

Art. 97 - § 1. Sententia ferri 
debet, Divino nomine invocato; 
exprimat oportet nomen Summi 
Pontificis, indicationem diei, 
mensis, anni et loci quo prolata 
est: quibusnam Auditoribus 
constituatur Turnus seu Tribu
nal iudicans; quaenam causa et 
ex quanam dioecesi; qui sint 
pars actrix, pars conventa, pro
curatores et advocati, Promotor 
iustitiae et Defensor vinculi, si 
partem in iudicio habuerint. 

§ 2. Referre postea debet fac
ti speciem cum dubiorum for
mulis; subsequantur rationes 
seu motiva tam in iure, quam in 
facto; denique pars dispositiva 
sententiae, quae propositis du
biis respondeat. 

sign it together with the auditors of the 
turnus and join it with the acts. 

§ 2. Provided that the tribunal does not 
decide that the decision must be kept se
cret until the formal publication of the 
sentence, the notary assigned to the pro
tocol is able to communicate the decision 
of the case orally to the parties, and gives 
to them a copy of the decision, if they re
quest it. If, however, the decision is to be 
kept secret until the sentence is pro
duced, the ponens is to state that by a de
cree. 

Art. 96 - § 1. The ponens is to take 
care that the sentence is issued within 
two months. 

§ 2. The sentence is to be written in the 
Latin language by the ponens, unless for a 
just cause the turnus entrusts this task to 
another of the auditors. 

§ 3. It is necessary that the sentence be 
composed by the author who has before 
his eyes the vota of the individual auditors, 
drawing from these distinctly, orderly, and 
briefly the reasons for the decision and 
the difficulties, in law and in fact. 

Art. 97 - § 1. The sentence must be 
written after the invocation of the divine 
name; it must express the name of the Su
preme Pontiff and indicate the day, 
month, year, and place in which it is ren
dered; indicate which auditors establish 
the turnus or the tribunal judging the 
case; indicate which case and from what 
diocese; indicate who are the petitioner, 
the respondent, the procurators and the 
advocates, the promoter of justice and 
the def ender of the bond, if they had a 
part in the trial. 

§ 2. It must next give the facti species 
with the formulation of the doubt; the 
reasons or motives, both in law and in 
fact, follow; then is the dispositive part of 
the sentence which responds to the pro
posed doubts. 
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§ 3. It is to state who is bound to pay 
the expenses of the trial and the hono
raria of the legal representatives; this 
happens also in incidental cases if an end 
is imposed for the trial. 

§ 4. It is to conclude with an executory 
decree according to the different kinds of 
cases, again indicating the day, month, 
year, and place where it was given, and 
with the signatures of the auditors and 
notary. 

Art. 98 - § 1. Definitive sentences 
cannot be revoked or corrected by the 
turnus or by the group of auditors, who 
issued it, unless the correction refers to a 
material error, in which case canon 1616 
is to be observed. 

§ 2. But if the case is brought with re
course or appeal to the entire college or 
for all to see (videntibus omnibus), even 
the auditors who already judged the same 
thing are to have part in the judgment. 

Art. 99 - The dispositive part of the 
sentence is to respond to the individual 
doubts either simply "Affirmative" or 
"Negative," or according to the situation, 
with the customary formulae added: 
"Iuxta modum, " "A d mentem, " "Pars 
utatur iure suo, si et quatenus, coram 
quo de iure, " "Dilata et coadiuventur 
probationes, iuxta instructionem dan
dam, " and so forth. 

Art. 100 - § 1. The ponens is to hand 
over the sentence, signed by the other au
ditors of the turnus and the notary, to the 
chancery, from which according to prac
tice an authentic copy is to be communi
cated to the parties and others interested. 

§ 2. No copy of a sentence is to be given 
to anyone else, except by mandate of the 
ponens or the Dean. 

Art. 101 - An authentic copy of any de
cision will be communicated in its entirety 
to the promoter of justice and the de
f ender of the bond, if they took part in the 
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§ 3. Statuat quisnam litis ex
pensas et patronorum honoraria 
solvere teneatur; quod fiet et in 
incidentalibus si liti terminus 
imponatur. 

§ 4. Claudatur cum decreto 
exsecutorio pro diversa causa
rum natura iterum indicatis die, 
mense, anno et loco quibus lata 
est, et cum subscriptione Audi
torum et Notarii. 

Art. 98 - § 1. Sententiae de
finitivae ne a Torno quidem, vel 
Auditorum coetu, qui eas protu
lit, revocari aut corrigi possunt, 
nisi correctio referatur ad erro
rem materialem; quo in casu ser
vetur can. 1616. 

§ 2. At si causa recursu seu 
appellatione deferatur ad inte
grum Collegium seu videntibus 
omnibus, in iudicio partem ha
bebunt etiam Auditores qui iam 
rem eandem cognoverint. 

Art. 99 - Pars sententiae 
dispositiva singulis dubiis res
pondeat aut simpliciter "Affir
mative" vel "Negative", aut, pro 
opportunitate, additis consuetis 
formulis: "Iuxta modum ... ", "Ad 
mentem", "Pars utatur iure suo, 
si et quatenus, coram quo de iu
re", "Dilata et coadiuventur pro
bationes, iuxta instructionem 
dandam", vel similibus. 

Art. 100 - § 1 .  Ponens ex
tensam sententiam a Coaudito
ribus Turni et a Notario subscri
bendam, Cancellariae tradat, 
quo iuxta praxim exemplaria in 
authentica forma partibus aliis
que interesse habentibus notifi
centur. 

§ 2. Nullum sententiae exem
plar extraneis dabitur, nisi de 
mandato Ponentis aut Decani. 

Art. 101 - Exemplar authen
ticum cuiuslibet decisionis inte
gre notificabitur Promotori ius
titiae et vinculi Defensori, si 
iudicio interfuerint, ipsis parti-
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bus per Curiam competentem 
nee non earundem procuratori
bus; de peracta notificatione aut 
exsecutione eadem Curia testi
monium Rotae Tribunali exhi
beat. 

Art. 102 - Appellatio a deci
sione rotali, iuris ordine servato, 
defertur ad Turnum proxime se
quentem. 

Art. 103 - Appellatio inter
ponitur per petitionem exhibi
tam Ponenti Turni, qui sententi
am protulit. Ponens autem, si 
locus sit appellationi, rescribit: 
"Admittatur et procedatur ad ul
teriora, idque notificetur". Se
cus, rationibus expositis petitio
nem reiicit, salvo art. 106. 

Art. 104 - § 1 .  Appellatio 
interponi debet intra viginti 
dies a notificatione sententiae 
et prosequenda est coram Po
nente subsequentis Turni, ad 
quern dirigitur, intra mensem a 
legitime cognita notitia consti
tuti novi Turni, salvo praes
cripto can. 1633. 

§ 2. Dies fatales ad appellan
dum et ad prosequendam appel
lationem computantur ita ut in 
eis includantur dies vacationis 
qui interea occurrant. Quod si 
postrema dies fatalis sit vacatio
nis, fatalia ad primam sequen
tem diem non feriatam protra
huntur. Quibus inutiliter elapsis, 
deserta censetur appellatio. 

Art. 105 - Appellationis li
bellus gravaminis motiva innue
re debet, exceptis causis de sta
tu personarum. 

Art. 106 - Si oriatur quaestio 
de iure appellandi, quaestionis 

trial, to the parties themselves through the 
competent curia and to their procurators. 
When the communication or execution 
has been accomplished, the same curia 
will send notice to the tribunal of the Rota. 

CHAPTER VII 
The Appeals 

Art. 102 - The appeal of a rotal deci
sion, with the order of the law being ob
served, is deferred to the next turnus 
which follows. 

Art. 103 - An appeal is lodged by a pe
tition presented to the ponens of the tur
n us which issued the sentence. The 
ponens, however, if an appeal is granted, 
responds in writing: "It is to be accepted 
and to proceed, and this is to be commu
nicated." Otherwise, he rejects the peti
tion with the reasons explained, without 
prejudice to art. 106. 

Art. 104 - § 1. An appeal must be 
lodged within twenty days from notifica
tion of the sentence, and it must be pur
sued before the ponens of the following 
turnus, to which it is directed, within a 
month from receiving notice legitimately 
of the newly established turnus, without 
prejudice to the prescript of canon 1633. 

§ 2. The deadlines for an appeal and to 
pursue an appeal are computed such that 
in them are included holidays which oc
cur. But if the final day of the deadline is 
a holiday, the deadline is extended to the 
first day following which is not a holi
day. When the deadlines have passed 
without use, the appeal is considered de
serted. 

Art. 105 - The libellus of the appeal 
must indicate reasons for the grievance, 
except in cases of the status of persons. 

Art. 106 - If the question of the right to 
appeal arises, the decision of the question, 
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which is not subject to appeal, rests with 
the next turnus which follows. 

Art. 107 - If the sentence addresses 
many grounds or doubts, and some are to 
be confirmed but some are to be revoked, 
an appeal is not granted for that part 
which had already been judged with two 
confirming sentences, unless one part is 
connected with another and accessory to 
it. 

Art. 108 - If the judges of a turnus 
from which appeal is made have left unre
solved some of the doubts proposed, the 
appeal is only for the doubts already de
cided. However, even doubts which were 
not decided can be proposed in the appel
late trial, if these have a connection with 
those decided or are accessory to them. 

Art. 109 - Common to these appellate 
trials are the procedural norms estab
lished for cases which are to be heard in 
the first grade before the tribunal of the 
Rota. 

decisio inappellabilis Turno de
volvitur proxime sequenti. 

Art. 107 - Si sententia plura 
capita seu dubia complectatur, 
et quoad nonnulla sit confirma
toria, quoad alia sit revocatoria, 
appellatio non conceditur pro 
ea parte, quae iam fuerit duabus 
conformibus sententiis iudicata, 
n i s i  una pars  s i t  cum al ia  
connexa eique accessoria. 

Art. 108 - Si ludices Turni a 
quo fit appellatio quaedam ex 
propositis dubiis insoluta reli
querint, appellatio fit tantum du
biis decisis. Proponi tamen po
terunt in iudicio appellationis 
etiam dubia non decisa, si haec 
connexionem cum decisis ha
beant vel eisdem sint accesso
ria. 

Art. 109 - Hisce appellatio
nis iudiciis communes sint nor
mae processuales statutae pro 
instantiis in primo gradu apud 
Rotae Tribunal pertractandis. 

CHAPTER VIII 
Judicial Expenses and Free Legal Assistance 

Art. 1 1 0  - When an instance is fin
ished by a sentence or a decree, the legal 
representatives must present to the pon
ens, who will approve it, a record of ex
penses and honoraria, in triplicate; one 
copy will be communicated to the parties 
together with the decision, one returned 
to the advocate, and one kept with the 
acts of the case in the archives. 

Art. 111 - The record of expenses of 
the chancery and the instruction of the 
process will be prepared by the book
keeper and, at an opportune time, will be 
presented to the advocates for the pur
pose mentioned in the preceding article. 

Art. 112 - In rendering a decision, 
whether definitive or incidental, the tur
nus is to state the fee to be paid and 
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Art. 110 - Finita instantia 
per sententiam vel decretum, 
Patroni exhibere debent Ponen
ti, qui adprobet, notulam expen
sarum nee non honorariorum, 
idque in triplici exemplari; quo
rum aliud notificandum partibus 
una cum decisione, aliud Advo
cato restituendum, aliud deni
que cum actis causae in archivo 
asservandum erit. 

Art. 111 - N otula expensa
rum Cancellariae et instructio
nis processus, conficiatur a Ra
tio c in at ore, atque tempore 
opporuno exhibeatur Advocatis 
ad effectum de quo in praece
denti articulo. 

Art. 112 - In proferenda de
cisione sive definitiva sive inci
dentali Turnus statuat taxam 
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solvendam et quaenam pars, for
te quidem pro rata, teneatur ex
pensis iudicialibus. 

Art. 113 - Adversus Ponentis 
decisionem, de qua in art. 110, 
patet recursus ad Turnum, qui 
rem expeditissirne solvat. 

Contra vero Turni statuitio
nem, de qua in art. 112, nullus 
patet recursus, nisi cumuletur 
una cum appellatione. 

Art. 1 14 - Quando in causa 
ex officio constituti Patroni, aut 
ad casum deputati fuerint vincu
li Defensor vel Promotor iusti
tiae, Turnus in decisione defini
tiva vel incidentali statuet etiam 
de honorariis iisdem solvendis, 
atque tribuendis aut aerario 
Sanctae Sedis aut alteri parti. 

Art. 1 15 - Qui in totum ex
pensis iudicialibus sustinendis 
sunt impares, ius habent ad 
exemptionem ab eis obtinen
dam; qui autem ex parte exsol
vere possunt, ad earum expen
sarum derninutionem. 

Art. 116 - § 1 .  Qui exemp
tionem ab expensis iudicialibus, 
vel earum deminutionem vult 
obtinere, Ponenti libellum exhi
bere debet, adiunctis documen
tis, quibus quaenam sit oecono
mica eius conditio demonstret. 

§ 2. Probare etiam debet se, 
in lite agenda, praesumpto bono 
iure frui, nisi de causa agatur 
quae vi Commissionis Pontifi
ciae ad Rotam delata fuerit. 

Art. 11 7 - § 1. Ponens, ac
cepto libello, petitionem adver
sae parti notificat, praefixo ter
mino, ut suum hac de re sensum 
aperiat. Deinde libellum et om
nia documenta transmitti curat 
Promotori iustitiae et, in causis 
in quibus partem habeat, Defen
sori vinculi, pro voto. 

which party, perhaps on a pro-rated basis, 
is bound to the judicial expenses. 

Art. 113 - Against the decision of the 
ponens mentioned in art. 110, recourse 
can be made to the turnus, which is to re
solve the matter as promptly as possible 
(expeditissime). 

However, against the determination of 
the turnus mentioned in art. 112, no re
course can be made except j oined to
gether with an appeal. 

Art. 114 - When legal representatives 
had been established ex officio for a case, 
or when a defender of the bond or pro
moter of justice were appointed for a 
case, the turnus is also to state in the de
cision, definitive or incidental, the hono
raria to be paid to them, and what is to be 
assigned either to the treasury of the Holy 
See or to the other party. 

Art. 115 - Those who are entirely un
able to sustain judicial expenses have the 
right to obtain an exemption from them; 
however, those who can pay part of the 
expenses have the right to a lessening 
them. 

Art. 116 - § 1. Those who wish to ob
tain an exemption from, or a lessening of, 
judicial expenses must present a libellus 
to the ponens, with documentation at
tached which will demonstrate the per
son's economic condition. 

§ 2. One must also prove, in the trial, 
that the person enjoys the presumed good 
right, unless it is a case which had been 
brought to the Rota by the pontifical com
mission. 

Art. 117 - § 1. When the libellus has 
been accepted, the ponens communicates 
the petition to the other party, with the 
time limit set to present his or her thoughts 
about it. Then he takes care to transmit 
the libellus and all the documents for a 
votum to the promoter of justice and, in 
cases in which he has a part, to the de
f ender of the bond. 
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§ 2. There is no place for the process 
mentioned in the paragraph above when 
the tribunal transmitting the acts of the 
case to the Rota had already obtained an 
exemption of expenses and gratuitous 
legal assistance in an earlier trial, without 
prejudice to art. 116, § 2. 

Art. 118 - Upon the petition of a party, 
the ponens is to establish by a decree the 
exemption from, or the diminishment of, 
expenses; at the same time he is to ask the 
Dean to designate an advocate who will 
render gratuitous legal assistance. No 
rotal advocate can withdraw from fulfill
ing this task, unless for a reason approved 
by the ponens. 

Art. 119 - Against the decree of the 
ponens mentioned in the preceding arti
cle, one can appeal to the turnus, which 
is to resolve the incidental question as 
promptly as possible (expeditissime). 

§ 2. Processui, de quo in su
periore paragrapho, locus non 
est, quando Tribunal acta cau
sae ad Rotam transmittens fi
dem facit partem iam exemptio
nem expensarum et gratuitum 
patrocinium iam obtinuisse in 
priore iudicio; servato quidem 
art. 116, § 2. 

Art. 118 - Super petitione 
partis, Ponens decreto statuet 
de expensarum exemptione aut 
deminutione; insimul postulat a 
Decano ut designare velit Advo
catum qui gratuitum patroci
nium suscipiat; a quo explendo 
munere nullus Advocatus rotalis 
se subducere potest, nisi ex cau
sa Ponenti probata. 

Art. 119 - A decreto Ponen
tis, de quo in articulo superiore, 
appellari potest ad Turnum, qui 
quaestionem incidentalem expe
ditissime solvat. 

CHAPTER IX 
Interpretation of the Norms 

Art. 120 - If a question arises about 
the interpretation of these Norms, re
course is made to the Norms promulgated 
in 1934, except in those things which are 
contrary to the current Code of Canon 
Law. 
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Art. 120 - Si quaestio oria
tur de interpretatione harum 
Normarum, recursus fiat ad 
Normas anno 1934 promulgatas, 
iis exceptis, quae vigenti Iuris 
Canonici Codici refragantur. 



APPENDIX II 

RESPONSES 
OF THE PONTIFICAL COUNCIL 

FOR LEGISLATIVE TEXTS 1 

1. Since December 1999 this new more general name appears in Comm. (cf. Annuario 
Pontificio per l 'anno 2004, pp. 1 151- 1 1 53. 1721 -1722) reflecting that the Holy See 
promulgates universal laws apart from the Code and that the competence of this Council 
goes beyond the authentic interpretation. On 01 -03-1989, following PB 154- 158, the 
competence of the Pontifical Commission for the Authentic Interpretation of the Code of 
Canon Law was already enlarged; its name was modified to be extended to the interpretation 
of "Legislative Texts". On 27-02-1991 ,  through a letter by the secretary of State, Card. 
A. Sodano, to Archibishop V. Fagiolo, pro-president of the Pontifical Council (prot. no. 
278.287/G.N.; Comm 23 [ 1991) 14-15), the area of competence of the Council was further 
extended to the interpretation of the CCE/90 and of the legislation common to all the 
Eastern Catholic Churches. 
Furthermore, the editors have strived for uniformity in the material presentation of the 
responses. Though the content has not been modified, capitalization has been standardized, 
as well as the use of "c ."  and "cc." for "canon" and "canons, "  and of "§"  and "§§"  for 
"paragraph" and "paragraphs", etc. The reference given after the Latin original text are to the 
Acta Apostolic03 Sedis ( = AAS); the one after the English language translation is to Roman 
Replies (= RR) . (Editors' note.) 
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CHRONOLOGICAL CUMULATIVE TABLE 

Date of the Response Date of the 
of the Council Papal approval 

26-06-1984 1 1-07-1984 

14-05-1985 05-07-1985 

28-02-1986 17-05-1986 

21-03-1986 17-05-1986 

29-04-1986 17-05-1986 

25-1 1-1986 23-04-1987 

20-02-1987 24-04-1987 

21-02-1987 01-06-1988 

29-04-1987 20-06-1987 

26-05-1987 20-06-1987 

19-01-1988 23-05-1988 

24-01-1989 20-05-1989 

08-05-1990 28-06-1990 

02-07-1991 10-10-1991 

30-06-1992 1 1-07-1992 

16-06-1998 07-07-1998 

04-06-1999 03-07-1999 

290 



canons 

31-33 

87 

119 

127 

230 

299 

346 

402 

434 

452 

455 

502 

509 

684 

700 

705 

767 

830 

CUMULATIVE TABLE BY NUMERICAL ORDER 
OF THE CANONS 

pages canons pages 

292-293 910 300-301 

292-293 917 300-301 

292-293 951 300-301 

292-293 964 302-303 

292-293 1066-1067 302-303 

294-295 1 103 302-303 

294-295 1108 302-303 

294-295 1 1 17 302-303 

294-295 1263 302-303 

294-295 1367 304-305 

294-295 1398 304-305 

294-297 1443 304-305 

296-297 1522 304-305 

296-297 1525 304-305 

296-299 1673 306-307 

298-299 1686 306-307 

298-299 1737 306-307 

300-301 
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cc. 31-33 

c. 87 

c. 119 

c .  127 

c. 230 

c. 230 

Part I: APPENDIX II 

Vide c. 455. 

D. - Utrum extra casum urgentis mortis periculo Episco
pus direcesanus, ad normam c. 87, § 1 ,  dispensare valeat a 
forma canonica in matrimonio duorum catholicorum. 
R. - Negative. 
Responsio 
Approbatio pontificia 
Promulgatio 
AAS 77 (1985) 771. 

14-05-1985 
05-07-1985 
01-08-1985 

D. - Utrum in electionibus, ad normam c. 119, 1 ° per
agendis, adhuc requiratur in tertio scrutinio maioritas ab
sol u ta suffragiorum eorum qui sunt prresentes, an, 
excepto casu paritatis, maioritas relativa sufficiat. 
R. - Negative ad primam partem; affirmative ad secun
dam. 
Responsio 
Approbatio pontificia 
Promulgatio 
AAS 82 (1990) 845. 

08-05-1990 
28-06-1990 
01-08-1990 

D. - Utrum cum iure statuatur ad actus ponendos Superi
orem indigere consensu alicuius Collegii vel personarum 
cretus, ad normam c. 127, § 1, ipse Superior ius habeat fer
endi suffragium cum aliis, saltem ad paritatem suffra
giorum dirimendam. 
R. - Negative. 
Responsio 
Approbatio pontificia 
Promulgatio 
AAS 77 (1985) 771. 

Vide c. 910. 

14-05-1985 
05-07-1985 
01-08-1985 

D. - Utrum inter munera liturgica quibus laici, sive viri 
sive mulieres, iuxta C.I.c. c. 230, § 2, fungi possunt, adnu
merari etiam possit servitium ad altare. 
R. - Affirmative et iuxta instructiones a Sede apostolica 
dandas. 
Responsio 
Approbatio pontificia 
Promulgatio 
AAS 86 (1994) 541. 
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Responses 

See c. 455. 

Q. - Whether outside the case of urgent danger of death 
can the diocesan bishop dispense according to c. 87, § 1, 
from the canonical form for the marriage of two Catholics? 
R. - Negative. 
Response 
Papal approval 
Promulgation 
RR 1990 111. 

14-05-1985 
05-07-1985 
01-08-1985 

Q. - Whether, during elections held according to the 
norm of c. 119, 1 °, an absolute majority of votes of those 
present is required even in the third scrutiny, or, except in 
cases of a tie, does a relative majority suffice? 
R. - Negative to the first part; affirmative to the second. 
Response 08-05-1990 
Papal approval 28-06-1990 
Promulgation 01-08-1990 
RR 1990 116A 

Q. - Whether when the law requires that the superior must 
have the consent of the council or of a body of persons in 
order to act, in keeping with c. 127, § 1, does the superior 
have the right of voting with the others, at least to break a tie? 
R. - Negative. 
Response 
Papal approval 
Promulgation 
RR 1990 111. 

See c. 910. 

14-05-1985 
05-07-1985 
01-08-1985 

Q. - Whether serving at the altar is reckoned among the 
roles that lay people, both men and women, may exercise 
according to c. 230, § 2? 
R. - Affirmative, and according to the instruction to be 
give by the Apostolic See. 
Response 
Papal approval 
Promulgation 
RR 1990 111. 
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c. 299 

c. 346 

c. 402 

c. 434 

c. 452 

c. 455 

c. 502 

Part I: APPENDIX II 

Vide c. 1737. 

D. - Utrum, Episcopi emeriti, de quibus in c. 402, § 1, ab 
Episcoporum Conferentia eligi possint, iuxta c. 346, § 1 
prrescriptum, uti Synodi Episcoporum sodales. 
R. - Affirmative. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 83 (1991) 1093. 

Vide c. 346. 

Vide c. 452. 

02-07-1991 
10-10-1991 
03-12-1991 

D. - Utrum Episcopus auxiliaris munere Prresidis (aut 
Pro-Prresidis) in Episcoporum conferentiis fungi possit. 
Utrum id possit in conventibus Episcoporum regionis ec
clesiasticre, de quibus in c. 434. 
R. - Negative ad utrumque. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 81 (1989) 388. 

19-01-1988 
23-05-1988 
15-03-1989 

D.  - Utrum sub locutione "decreta generalia" de qua in 
c. 455, § 1, veniant etiam decreta generalia exsecutoria de 
quibus in cc. 31-33. 
R. - Affirmative. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 77 (1985) 771. 

14-05-1985 
05-07-1985 
01-08-1985 

D. - Utrum, ad normam c. 502, § 1, membrum Collegii 
Consultorum quod desinit esse membrum Consilii Presby
teralis remaneat in suo munere consultoris. 
R. - Affirmative. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 76 (1984) 747. 
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Responses 

See c. 1737. 

Q. - Whether the bishops emeriti mentioned in c. 402, § 
1, may be elected as members of the Synod of Bishops by 
the conference of bishops according to c. 346, § 1. 
R. - Affirmative. 

Response 
Papal approval 
Promulgation 
RR 1992 140. 

See c. 452. 

02-07-1991 
10-10-1991 
03-12-1991 

Q. - Whether an auxiliary bishop is able to undertake the 
office of president (or pro-president) of an episcopal con
ference. Whether he can undertake such a position in 
gatherings of the bishops of ecclesiastical regions men
tioned in c. 434. 
R. - Negative to both. 
Response 
Papal approval 
Promulgation 
RR 1990 112. 

19-01-1988 
23-05-1988 
15-03-1989 

Q. - Whether the expression "general decrees" in c. 455, 
§ 1, also includes general executory decrees of the sort in 
cc. 31-33? 
R. - Affirmative. 

Response 
Papal approval 
Promulgation 
RR 1990 112. 

14-05-1985 
05-07-1985 
01-08-1985 

Q. - Whether according to c. 502, § 1, a member of the 
college of consultors who ceases to be a member of the 
presbyteral council remains in office as consultor? 
R. - Affirmative. 

Response 
Papal approval 
Promulgation 
RR 1990 112. 

295 

26-06-1984 
11-07-1984 
07-08-1984 

c. 299 

c. 346 

c. 434 

c. 452 

c. 455 

c. 502 



c. 502 

c. 509 

c. 684 

c. 700 

Part I: APPENDIX II 

D. - Utrum perdurante quinquennio, si quis consultor a 
munere cesset, Episcopus direcesanus alium in eius loco 
nominare debeat. 
R. - Negative et ad mentem. Mens autem est ut obligatio 
alium consultorem nominandi adest tantummodo si defi
ciat numerus minimus in c. 502, § 1 requisitus. 
Responsio 
Approbatio pontificia 
Promulgatio 
AAS 76 (1984) 747. 

26-06-1984 
11-07-1984 
07-08-1984 

D. - Utrum prresidis electio imponatur in canonicorum 
capitulis vi c. 509, § 1. 
R. - Negative. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 81 (1989) 991. 

24-01-1989 
20-05-1989 
10-08-1989 

D. - Utrum verbo "religiosus", de quo in c. 684, § 3, intel
ligatur tantum religiosus a votis perpetuis an etiam reli
giosus a votis temporariis. 
R. - Negative ad primum; affirmative ad secundum. 

Responsio 29-04-1987 
Approbatio pontificia 20-06-1987 
Promulgatio 03-09-1987 
AAS 79 (1987) 1249. 

D. - Utrum decretum dimissionis iuxta c. 700 CIC a Mod
eratore supremo prolatum dimisso notificandum sit ante 
Sanctre Sedis confirmationem, aut post eiusdem confir
mationem. 
R. - Negative ad primam partem; affirmative ad al
teram. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 78 (1986) 1323. 
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Responses 

Q. - Whether during the five year term, if a consultor 
ceases from office, must the diocesan bishop appoint an
other to replace him? 
R. - Negative and ad mentem. The mind of the legislator 
is that an obligation to appoint another consultor exists 
only when the minimum number required by c. 502, § 1, 
was lacking. 
Response 
Papal approval 
Promulgation 
RR 1990 112. 

26-06-1984 
11-07-1984 
07-08-1984 

Q. - Whether it is required to elect the president of a 
chapter of canons in the light of c. 509, § 1? 
R. - Negative. 

Response 
Papal approval 
Promulgation 
RR 1990 113. 

24-01-1989 
20-05-1989 
04-12-1986 

Q. - Whether the term "religious" in c. 684, § 3, is to be 
understood only of religious in perpetual vows or also of 
religious in temporary vows. 
R. - Negative to the first, affirmative to the second. 
Response 29-04-1987 
Papal approval 20-06-1987 
Promulgation 03-09-1987 
RR 1990 113. 

Q. - Whether the decree of dismissal issued by the su
preme moderator according to c. 700 is to be notified (to 
the person dismissed) before its confirmation by the Holy 
See, or after its confirmation? 
R. - Negative to the first part; affirmative to the second. 
Response 21-03-1986 
Papal approval 17-05-1986 
Promulgation 04-12-1986 
RR 1990 113. 
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c. 700 

c. 705 

c. 705 

c. 767 

Part I: APPENDIX II 

D. - Utrum auctoritas competens ad recipiendum recur
sum in suspensivo contra sodalis dimissionem sit Congre
ga ti o pro Religiosis et Institutis Srecularibus, qure 
decretum confirmavit, aut Supremum Signaturre Apos
tolicre Tribunal. 
R. - Affirmative ad primam partem; negative ad al
teram. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 78 (1986) 1323. 

21-03-1986 
17-05-1986 
04-12-1986 

D. - Utrum Episcopus religiosus gaudeat in proprio insti
tuto voce activa et passiva. 
R. - Negative. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 78 (1986) 1324. 

29-04-1986 
17-05-1986 
04-12-1986 

D. - Utrum religiosi, Romanre Rotre Prrelati Auditores 
nominati, exempti habendi sint ab Ordinario religioso et 
ab obligationibus, qure e prof essione religiosa promanant, 
ad instar religiosorum ad Episcopatum evectorum. 
R. - Negative ad utrumque, salvis iis qure ad exercitium 
proprii officii spectant. 
Responsio 
Approbatio pontificia 
Promulgatio 
AAS 80 (1988) 1819. 

19-01-1988 
23-05-1988 
12-12-1988 

D. - Utrum Episcopus dicecesanus dispensare valeat a 
prrescripto c. 767, § 1, quo sacerdoti aut diacono homilia 
reservatur. 
R. - Negative. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 79 (1987) 1249. 
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Responses 

Q. - Whether a religious bishop enjoys active and passive 
voice in his own institute? 
R. - Affirmative to the first part; negative to the second. 
Response 21-03-1986 
Papal approval 17-05-1986 
Promulgation 04-12-1986 
RR 1990 113. 

Q. - Whether a religious bishop enjoys active and passive 
voice in his own institute? 
R. - Negative. 

Response 
Papal approval 
Promulgation 
RR 1990 113. 

29-04-1986 
17-05-1986 
04-12-1986 

Q. - Whether religious, appointed judges of the Roman 
Rota, are to be considered exempt from the religious Ordi
nary and from the obligations deriving from religious pro
fession, as in the case of religious raised to the episcopate. 
R. - Negative to both, except in what concern the exer
cise of their office. 
Response 
Papal approval 
Promulgation 
RR 1990 112. 

19-01-1988 
23-05-1988 
12-12-1988 

Q. - Whether the diocesan bishop is able to dispense 
from the prescription of c. 767, § 1, by which the homily is 
reserved to priests or deacons. 
R. - Negative. 

Response 
Papal approval 
Promulgation 
RR 1990 114. 
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c. 830 

c. 910 

c. 917 

c. 951 

Part I :  APPENDIX II 

D. - Utrum licentia, de qua in c. 830, § 3, imprimenda sit 
in libris typis editis, indicatis nomine concedentis, die et 
loco concessionis. 
R. - Affirmative. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 79 (1987) 1249. 

29-04-1987 
20-06-1987 
03-09-1987 

D. - Utrum minister extraordinarius sacrre communionis, 
ad normam cc. 910, § 2 et 230, § 3 deputatus, suum munus 
suppletorium exercere possit etiam cum prresentes sint in 
ecclesia, etsi ad celebrationem eucharisticam non partici
pantes, ministri ordinarii, qui non sint quoquo modo im
pediti. 
R. - Negative. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 80 (1988) 1373. 

20-02-1987 
01-06-1988 
23-09-1988 

D. - Utrum, ad normam c. 917, fidelis qui Sanctissimam 
Eucharistiam iam recepit, possit earn eadem die suscipere 
altera tantum vice, an quoties eucharisticam celebra
tionem participat. 
R. - Affirmative ad primum; negative ad secundum. 

Responsio 26-06-1984 
Approbatio pontificia 11-07-1984 
Promulgatio 07-08-1984 
AAS 76 (1984) 746. 

D. - Utrum Ordinarius de quo in c. 951, § 1 intelligendus 
sit Ordinarius loci in quo Missa celebratur, an Ordinarius 
proprius celebrantis. 
R. - Negative ad primam partem; affirmative ad secun
dam, nisi de parochis et vicariis parrecialibus, pro quibus 
Ordinarius intelligitur Ordinarius loci, agatur. 
Responsio 
Approbatio pontificia 
Promulgatio 
AAS 79 (1987) 1132. 
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Responses 

Q. - Whether the permission which is mentionned in 
c. 830, § 3, is to printed in published books, indicating the 
name of the one giving the permission, the date and place 
of the grant of permission. 
R. - Affirmative. 

Response 
Papal approval 
Promulgation 
RR 1990 114. 

29-04-1987 
20-06-1987 
03-09-1987 

Q. - Whether the extraordinary minister of Holy Com
munion, deputed in accordance with cc. 910, § 2, and 230, 
§ 3, can exercise his or her supplementary function even 
when ordinary ministers, who are not in any way im
peded, are present in the church, though not taking part in 
the Eucharistic celebration. 
R. - Negative. 

Response 
Papal approval 
Promulgation 
RR 1990 114. 

20-02-1987 
01-06-1988 
23-09-1988 

Q. - Whether, according to c. 917, one who has already 
received the Most Holy Eucharist may receive it on the 
same day only a second time, or as often as one partici
pates in the celebration of the Eucharist? 
R. - Affirmative to the first; negative to the second. 
Response 26-06-1984 
Papal approval 11-07-1984 
Promulgation 07-08-1984 
RR 1990, p. 114. 

Q. - Whether the Ordinary referred to in c. 951, § 1, ought 
to be understood as the Ordinary of the place where the 
Mass is celebrated or as the proper Ordinary of the cele
brant? 
R. - Negative to the first part; affirmative to the second, 
except for a pastor or parochial vicar in which case the 
Ordinary of the place shall be understood. 
Response 
Papal approval 
Promulgation 
RR 1990 115. 
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c. 964 

Part I: APPENDIX II 

D. - Utrum attento praescripto c. 964, § 2, sacramenti 
minister, iusta de causa et excluso casu necessitates, legi
time decernere valeat, etiamsi poenitens forte aliud postu-
1 et, ut confession sacramentalis excipiatur in sede 
confessionali crate fixa instructa. 
R. - Affirmative. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 90 (1998) 711. 

16-06-1998 
07-07-1998 
01-09-1998 

cc. 1066-1067 D. - Utrum ad comprobandum statum liberum eorum 
qui, etsi ad canonicam formam adstricti, matrimonium at
tentarunt coram civili officiali aut ministro acatholico, 
necessario requiratur processus documentalis de quo in 
c. 1686, an sufficiat investigatio prrematrimonialis ad nor
mam cc. 1066-1067. 

c. 1103 

c. 1108 

c. 1117  

c .  1263 

R. - Negative ad primum; affirmative ad secundum. 

Responsio 26-06-1984 
Approbatio pontificia 11-07-1984 
Promulgatio 07-08-1984 
AAS 76 (1984) 747. 

D. - Utrum vitium consensus de quo in c. 1103 matrimo
niis non catholicorum applicari possit. 
R. - Affirmative. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 79 (1987) 1132. 

Vide c. 87. 

Vide c. 87. 

25-11-1986 
23-04-1987 
06-08-1987 

D. - Utrum sub verbis c. 1263 "personis iuridicis publicis 
suo regimini subiectis" comprehendantur quoque scholre 
externre institutorum religiosorum iuris pontificii. 
R. - Negative. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 81 (1989) 991. 
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Responses 

Q. - Whether, in view of what is prescribed in c. 964, § 2, the 
minister of the sacrament, for a just reason and apart from a 
case of necessity, can lawfully decide, even if the penitent 
may request otherwise, that a sacramental confession be 
heard in a confessional equipped with a fixed grille. 
R. - Affirmative. 

Response 
Papal approval 
Promulgation 
ORE July 22, 1998. 

16-06-1998 
07-07-1998 
01-09-1998 

c. 964 

Q. - Whether, in order to prove the state of freedom of cc. 1066-1067 
those who, although bound to the canonical form, at-
tempted marriage before a civil official or a non-Catholic 
minister, is the documentary process mentioned in c. 1686 
necessarily required, or does the pre-nuptial investigation 
dealt in cc. 1066-1067 suffice? 
R. - Negative to the first; affirmative to the second. 
Response 26-06-1984 
Papal approval 11-07-1984 
Promulgation 07-08-1984 
RR 1990 116. 

Q. - Whether the defect of consent referred to in c. 1103 
is able to be applied to marriages of non-Catholics? 
R. - Affirmative. 

Response 
Papal approval 
Promulgation 
RR 1990 115. 

See c. 87. 

See c. 87. 

25-11-1986 
23-04-1987 
06-08-1987 

Q. - Whether external schools of religious institutes of 
pontifical right are included under the words of c. 1263, 
"public juridical persons subject to his authority"? 
R. - Negative. 

Response 
Papal approval 
Promulgation 
RR 1990 115. 
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c. 1367 

c. 1398 

c. 1443 

c. 1522 

c. 1525 

Part I: APPENDIX II 

D. - Utrum in c. 1367 CIC et 1442 CCEO verbum "ab
icere" intelligatur tantum ut actus proiciendi necne. 
R. - Negative et ad mentem. Mens est quamlibet actionem 
Sacras Species volontarie et graviter despicientem censen
dam esse inclusam in verbo "abicere". 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 91 (1999) 918. 

04-06-1999 
03-07-1999 
09-07-1999 

D.  - Utrum abortus, de quo in c. 1398, intellegatur tan
tum de eiectione fetus immaturi, an etiam de eiusdem 
fetus occisione quocumque modo et quocumque tempore 
a momenta conceptionis procuretur. 
R. - Negative ad primam partem: affirmative ad secun
dam. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 80 (1988) 1818. 

Vide c. 705. 

19-01-1988 
23-05-1988 
12-12-1988 

D. - Utrum finita instantia per peremptionem vel per re
nuntiationem, si quis velit causam denuo introducere vel 
prosequi, ea resumi debeat apud forum quo primum per
tractata est, an introduci possit apud aliud tribunal iure 
competens tempore resumptionis. 
R. - Negative ad primam partem; affirmative ad al
teram. 

Responsio 
Approbatio pontificia 
Promulgatio 
AAS 78 (1986) 1324. 

Vide c. 1522. 
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Responses 

Q. - Whether or not the word "abicere" in cc. 1367 CIC 
and 1442 CCEO should be understood only as the act of 
throwing away. 
R. - Negative and "ad mentem". The "mind" is that the 
word "abicere" should be considered to include any vol
untarily and gravely contemptuous action towards the Sa
cred species. 
Response 
Papal approval 
Promulgation 
Comm 31(1999) 42. 

04-06-1999 
03-07-1999 
09-07-1999 

Q. - Whether abortion, mentioned in c. 1398, is to be un
derstood only as the ejection of an immature fetus, or also 
of the killing of the same fetus in whatever way or at 
whatever time from the moment of conception it may be 
procurred. 
R. - Negative to the first part; affirmative to the second. 
Response 19-01-1988 
Papal approval 23-05-1988 
Promulgation 12-12-1988 
RR 1990 115. 

See c. 705. 

Q. - Whether, when an instance is finished through pe
remption or by renunciation, if someone wishes to intro
duce or pursue the cause again, must it be resumed in the 
forum where it was first treated, or can it be introduced 
before another tribunal which is competent in law at the 
time of the resumption? 
R. - Negative to the first part; affirmative to the second. 
Response 29-04-1986 
Papal approval 17-05-1986 
Promulgation 04-12-1986 
RR 1990 116. 

See c. 1522. 
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c. 1673 

c. 1686 

c. 1737 

Part I: APPENDIX II 

D. - Utrum vicarius iudicialis, cuius consensus requiritur 
ad normam c. 1673, 3° , sit vicarius iudicialis direcesis in 
qua domicilium habet pars conventa an tribunalis inter
direcesani. 
R. - Affirmative ad primum et ad mentem. Mens autem 
est: si in casu particulari deficiat vicarius iudicialis direce
sanus requiritur consensus Episcopi. 
Responsio Commissionis 
Approbatio pontificia 
Promulgatio 
AAS 78 (1986) 1323. 

Vide cc. 1066-1067. 

28-02-1986 
17-05-1986 
04-12-1986 

D. - Utrum christifidelium cretus, personalitatis iurid
icre, immo et recognitionis de qua in c. 299, § 3, expers, le
gitimationem activam habeat ad recursum hierarchicum 
proponendum adversus decretum proprii Episcopi direce
sani. 
R. - Negative, qua cretus: affirmative, qua singuli chris
tifideles, sive singillatim sive coniunctim agentes, dum
modo revera gravamen passi sint. In restimatione autem 
huius gravaminis, iudex congrua discretionalitate gaudeat 
oportet. 
Responsio 
Approbatio pontificia 
Promulgatio 
AAS 80 (1988) 1818. 
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Responses 

Q. - Whether the judicial vicar whose consent is required 
according to the norm of c. 1673, 3°, is the judicial vicar of 
the diocese in which the respondent has a domicile, or the 
judicial vicar of the interdiocesan tribunal? 
R. - Affirmative to the first, and ad mentem. The mind 
of the legislator is that if in a particular case there is no di
ocesan judicial vicar, the consent of the bishop is re
quired. 
Response 
Papal approval 
Promulgation 
RR 1990 116. 

See cc. 1066-1067. 

28-02-1982 
17-05-1986 
04-12-1986 

Q. - Whether a group of faithful, lacking juridical person
ality and even recognition envisaged in c. 299, § 3, can le
gitimately make hierarchical recourse against a decree of 
its own diocesan bishop. 
R. - Negative as a group; affirmative as individual mem
bers of the faithful acting either singly or together, pro
vided that they really have a grievance. However, in 
estimating the grievance, the judge must be allowed suit
able discretion. 
Response 
Papal approval 
Promulgation 
RR 1990 11 1 .  
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APPENDIX III 

COMPLEMENTARY NORMS TO 
THE CODE OF CANON LAW 

PROMULGATED BY ENGLISH LANGUAGE 
CONFERENCES OF BISHOPS* 

* We communicated with the general secretaries of the bishops' conference of countries 
partially or totally English speaking. We reprint here the complementary norms as they have 
been published or forwarded to us. Most of the other conferences have told us that they have 
not yet voted on complementary norms, or if so, that they have not yet received the 
recognitio from the Holy See. We thank Eparchial Bishop David Motiuk for his valuable 
cooperation in the updating of these complementary norms. 
We have tried to ensure a certain consistency in the arrangement of the norms. Though the 
content of the norms has not been changed, capitalization has been strandardized as well as 
the use of known abbreviations, like "c." and "cc." for "canon" and "canons", "§" "§§"  for 
"paragraph" and "paragraphs." Furthermore, certain acronyms have been spelled out 
because their meaning, though obvious for the readers from the country in question, had to 
be clarified for those from the outside. Finally, typographical errors have been corrected and 
certain ambiguous phrases have been complemented by additions in square brackets. 
(Editors' note.) 
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12- South Africa (Southern African Catholic 

Bishops' Conference) .. .. .. .... .... .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 439 
13- United States of America (National Conference 

of Catholic Bishops) .. .. .. .... .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .... .. 453 
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c. 8 Australia p. 319 c. 242 Canada p. 324 
Canada p. 323 Gambia, 
England and Wales p. 345 Liberia, 
Gambia, Sierra Leone p. 352 
Liberia, India p. 361 
Sierra Leone p. 351 New Zealand p. 379 
Ireland p. 371 Nigeria p. 392 
Scotland p. 433 Philippines p. 417 
South Africa p. 439 Scotland p. 433 

c. 88 Canada p. 323 c. 276 Australia p. 319 
c. 226 Nigeria p. 387 Canada p. 325 
c. 230 Canada p. 323 England and Wales p. 345 

Gambia, Gambia, 
Liberia, Liberia, 
Sierra Leone p. 351 Sierra Leone p. 352 
India p. 361 India p. 362 
New Zealand p. 379 New Zealand p. 379 
Nigeria p. 387 Nigeria p. 392 
Philippines p. 417 Scotland p. 433 
Scotland p. 433 South Africa p. 439 
South Africa p. 439 c. 281 Canada p. 325 
U.S.A. p. 453 Ireland p. 371 

c. 236 Australia p. 319 New Zealand p. 379 
Canada p. 324 c. 284 Australia p. 319 
Gambia, Canada p. 325 
Liberia, England and Wales p. 345 
Sierra Leone p. 351 Gambia, 
India p. 361 Liberia, 
New Zealand p. 379 Sierra Leone p. 352 
Nigeria p. 390 India p. 362 
Philippines p. 417 Ireland p. 371 
Scotland p. 433 New Zealand p. 380 
South Africa p. 439 Nigeria p. 392 

c. 237 Gambia, Philippines p. 417 
Liberia, Scotland p. 433 
Sierra Leone p. 351 South Africa p. 440 

U.S.A. p. 453 
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c. 285 Gambia, India p. 362 

Liberia, New Zealand p. 380 

Sierra Leone p. 352 Nigeria p. 393 

c. 286 Gambia, Philippines p. 418 

Liberia, Scotland p. 434 

Sierra Leone p. 352 South Africa p. 440 

c. 287 Gambia, U.S.A. p. 453 

Liberia, c. 497 Philippines p. 418 

Sierra Leone p. 352 c. 498 Philippines p. 418 

c. 288 Australia p. 319 c. 502 Canada p. 331 

Canada p. 325 Gambia, 

Gambia, Liberia, 

Liberia, Sierra Leone p. 353 

Sierra Leone p. 352 India p. 362 

c. 319 Gambia, Ireland p. 372 

Liberia, Nigeria p. 397 

Sierra Leone p. 352 c. 522 Australia p. 319 

c. 377 Gambia, Canada p. 331 

Liberia, Gambia, 

Sierra Leone p. 352 Liberia, 

c. 402 Gambia, Sierra Leone p. 353 

Liberia, India p. 362 

Sierra Leone p. 352 Ireland p. 372 

New Zealand p. 380 Nigeria p. 397 

Nigeria p. 393 Philippines p. 418 

c. 439 Ireland p. 371 South Africa p. 440 

c. 451 Canada p. 325 U.S.A. p. 453 

c. 455 Australia p. 319 c. 534 Philippines p. 418 

Canada p. 330 c. 535 England and Wales p. 345 

England and Wales p. 345 Gambia, 

Ireland p. 372 Liberia, 

Scotland p. 434 Sierra Leone p. 353 

c. 459 Gambia, India p. 362 

Liberia, Ireland p. 372 

Sierra Leone p. 352 New Zealand p. 380 

c. 496 Canada p. 330 Nigeria p. 397 

Gambia, Philippines p. 418 

Liberia, c. 538 Canada p. 331 

Sierra Leone p. 353 England and Wales p. 345 
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Gambia, c. 772 Canada p. 332 
Liberia, Gambia, 
Sierra Leone p. 353 Liberia, 
India p. 362 Sierra Leone p. 354 
Ireland p. 372 Nigeria p. 400 
New Zealand p. 380 Philippines p. 419 
Nigeria p. 398 Scotland p. 434 
Philippines p. 418 U.S.A. p. 456 
Scotland p. 434 c. 775 Philippines p. 419 
South Africa p. 440 c. 788 Canada p. 332 
U.S.A. p. 454 Gambia, 

c. 638 Canada p. 331 Liberia, 
c. 708 Gambia, Sierra Leone p. 354 

Liberia, India p. 363 
Sierra Leone p. 354 New Zealand p. 381 

c. 722 India p. 362 Nigeria p. 401 
South Africa p. 441 Scotland p. 434 

c. 755 Gambia, South Africa p. 442 
Liberia, U.S.A. p. 457 
Sierra Leone p. 354 c. 792 Canada p. 333 
Nigeria p. 398 Ireland p. 372 

c. 766 Canada p. 331 South Africa p. 444 
England and Wales p. 346 c. 796 Nigeria p. 401 
Gambia, c. 799 Nigeria p. 401 
Liberia, c. 803 Nigeria p. 401 
Sierra Leone p. 354 c. 804 Canada p. 333 
India p. 363 Gambia, 
Ireland p. 372 Liberia, 
New Zealand p. 380 Sierra Leone p. 354 
Nigeria p. 399 India p. 364 
Philippines p. 419 Ireland p. 373 
South Africa p. 442 Nigeria p. 401 
U.S.A. p. 456 c. 830 Canada p. 334 

c. 767 Canada p. 332 c. 831 Canada p. 334 
England and Wales p. 346 Gambia, 
India p. 363 Liberia, 
Ireland p. 372 Sierra Leone p. 355 
New Zealand p. 380 India p. 364 
Nigeria p. 400 Nigeria p. 403 
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Philippines p. 419 Scotland p. 435 

Scotland p. 434 South Africa p. 444 

South Africa p. 444 U.S.A. p. 457 

U.S.A. p. 457 c. 891 Canada p. 336 

c. 840 Nigeria p. 403 Gambia, 

c. 844 Gambia, Liberia, 

Liberia, Sierra Leone p. 356 

Sierra Leone p. 355 India p.365 

India p.364 Ireland p. 373 

Nigeria p. 403 Nigeria p. 403 

Philippines p. 419 Philippines p. 420 

c. 846 Gambia, U.S.A. p. 458 

Liberia, c. 895 England and Wales p. 346 

Sierra Leone p. 355 Gambia, 

c. 851 Canada p. 335 Liberia, 

Gambia, Sierra Leone p. 356 

Liberia, India p.365 

Sierra Leone p. 355 Ireland p. 373 

India p. 364 New Zealand p. 382 

New Zealand p. 381 Nigeria p. 403 

Nigeria p. 403 Philippines p.420 

Scotland p. 435 South Africa p. 445 

South Africa p. 444 c. 952 New Zealand p. 382 

c. 854 Gambia, c. 961 Ireland p. 374 

Liberia, Nigeria p. 403 

Sierra Leone p. 356 Philippines p. 420 

India p. 364 c. 962 Philippines p. 421 

Nigeria p. 403 c. 963 Philippines p. 421 

c. 876 Philippines p. 419 c. 964 Canada p.336 

c. 877 Australia p. 320 England and Wales p. 346 

Canada p. 335 Gambia, 

Gambia, Liberia, 

Liberia, Sierra Leone p. 356 

Sierra Leone p. 356 India p.365 

India p. 365 New Zealand p. 382 

Ireland p. 373 Nigeria p. 404 

New Zealand p. 382 Philippines p. 421 

Nigeria p. 403 South Africa p. 445 

Philippines p. 420 U.S.A. p. 459 
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c. 1031 Australia p. 320 Philippines p. 426 
Gambia, South Africa p. 447 
Liberia, c. 1086 Nigeria p. 407 
Sierra Leone p. 356 c. 1095 Philippines p. 426 
Nigeria p. 404 c. 1 108 Canada p. 339 
South Africa p. 445 c. 1112 Canada p. 339 

c. 1062 Gambia, India p. 366 
Liberia, New Zealand p. 383 
Sierra Leone p. 356 c. 1114 Philippines p. 426 
India p. 365 c. 1115 Philippines p. 426 
Nigeria p. 404 c. 1 120 Gambia, 
Philippines p. 421 Liberia, 
Scotland p. 435 Sierra Leone p. 357 
U.S.A. p. 459 India p. 366 

c. 1063 Canada p. 337 Nigeria p. 407 
c. 1066 Canada p. 337 c. 1121 Gambia, 

Nigeria p. 404 Liberia, 
c. 1067 Canada p. 337 Sierra Leone p. 357 

England and Wales p. 346 Philippines p. 426 
Gambia, 

c. 1 125 Canada p. 339 
Liberia, Nigeria p. 407 
Sierra Leone p. 357 South Africa p. 448 
India p. 365 

c. 1 126 Canada p. 339 
Ireland p. 374 England and Wales p. 347 
New Zealand p. 382 Gambia, 
Nigeria p. 404 Liberia, 
Philippines p. 422 Sierra Leone p. 357 
Scotland p. 435 India p. 366 
South Africa p. 445 New Zealand p. 383 
U.S.A. p. 459 Nigeria p. 407 

c. 1068 U.S.A. p. 460 
South Africa p. 448 

c. 1071 Canada p. 339 
c. 1 127 Canada p. 340 

Philippines p. 426 
England and Wales p. 347 

c. 1083 Canada p. 339 
Gambia, 

England and Wales p. 347 
Liberia, 

Gambia, 
Sierra Leone p. 357 Liberia, 
India p. 367 Sierra Leone p. 357 
New Zealand p. 383 New Zealand p. 383 
Nigeria p. 408 Nigeria p. 407 
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Philippines p. 426 c. 125 1 Australia p. 321 

South Africa p. 448 England and Wales p. 348 

c. 1130 Philippines p. 427 Gambia, 

c. 1131 Philippines p. 427 Liberia, 

c. 1181 Philippines p. 427 Sierra Leone p. 358 

c. 1231 Philippines p. 427 Ireland p. 374 

c. 1232 Philippines p. 427 New Zealand p. 384 

c. 1236 Australia p. 320 Nigeria p. 410 

Canada p. 341 c. 1252 England and Wales p. 350 

Gambia, c. 1253 Australia p. 321 

Liberia, Canada p. 342 

Sierra Leone p. 358 England and Wales p. 350 

India p. 367 Gambia, 

New Zealand p. 384 Liberia, 

Nigeria p. 409 Sierra Leone p. 358 

Philippines p. 428 Ireland p. 376 

South Africa p. 450 New Zealand p. 385 

c. 1246 Australia p. 320 Nigeria p. 410 

Canada p. 341 Philippines p. 428 

England and Wales p. 348 South Africa p. 450 

Gambia, c. 1262 Canada p. 342 

Liberia, England and Wales p. 350 

Sierra Leone p. 358 Gambia, 

India p. 367 Liberia, 

New Zealand p. 384 Sierra Leone p. 358 

Nigeria p. 409 India p. 368 

Papua Ireland p. 376 

New Guinea New Zealand p. 385 

& Solomon Nigeria p. 410 

Islands p. 415 Philippines p. 428 

Philippines p. 428 Scotland p. 436 

Scotland p. 435 South Africa p. 450 

South Africa p. 450 c. 1265 Gambia, 

U.S.A. p. 460 Liberia, 

c. 1247 Australia p. 321 Sierra Leone p. 359 

c. 1249 England and Wales p. 348 Ireland p. 376 

India p. 368 Nigeria p. 410 

c. 1250 England and Wales p. 348 Philippines p. 428 
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c. 1272 England and Wales p. 350 Sierra Leone p. 359 
Gambia, India p. 369 
Liberia, New Zealand p. 385 
Sierra Leone p. 359 Philippines p. 429 
New Zealand p. 385 Scotland p. 436 
Nigeria p. 411 South Africa p. 452 
Philippines p. 429 U.S.A. p. 462 
Scotland p. 436 

c. 142 1  Canada p. 344 
c. 1274 Gambia, England and Wales p. 350 

Liberia, Gambia, 
Sierra Leone p. 359 Liberia, 
India p. 369 Sierra Leone p. 359 

c. 1277 Australia p. 321 
India p. 370 

Canada p. 342 
Gambia, 

Ireland p. 376 

Liberia, New Zealand p. 386 

Sierra Leone p. 359 Nigeria p. 412 

India p. 369 Philippines p. 430 

New Zealand p. 385 South Africa p. 452 

Nigeria p. 411 c. 1425 Canada p. 344 

Philippines p. 429 Gambia, 

Scotland p. 436 Liberia, 

South Africa p. 451 Sierra Leone p. 359 
c. 1292 Australia p. 321 Ireland p. 376 

Canada p. 343 New Zealand p. 386 
England and Wales p. 350 Philippines p. 430 
Gambia, c. 1439 Philippines p. 430 
Liberia, c. 1714 Gambia, 
Sierra Leone p. 359 Liberia, 
India p. 369 Sierra Leone p. 360 
Ireland p. 376 India p. 370 
New Zealand p. 385 Nigeria p. 412 
Nigeria p. 412 c. 1733 Gambia, 
Philippines p. 429 Liberia, 
Scotland p. 436 Sierra Leone p. 360 
South Africa p. 451 India p. 370 
U.S.A. p. 461 Nigeria p. 414 

c. 1297 Australia p. 322 Philippines p. 431 
Canada p. 343 

c. 1742 Philippines p. 431 
Gambia, 
Liberia, 
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1 - AUSTRALIA* 

Laws enacted by the Australian Episcopal Conference, after c. 8 
they have been reviewed by the Apostolic See, are promul
gated by publication in the The Australasian Catholic 
Record, although in particular cases another manner of pro
mulgation can also be prescribed. They come into force only 
on the expiry of one full calendar month after the last day of 
the month of publication appearing on the particular issue of 
the Record, unless because of the nature of the case they 
bind at once, or unless a shorter or a longer interval has 
been specifically and expressly prescribed in the law itself. 

ACR, 62 (1985) , p. 427. 
The Norms for Permanent Diaconate as approved by the Sa- c. 236 
cred Congregation for the Evangelization of Peoples on 23 
November 1970 (Prot. no. 5147/70) and as amended by 
cc. 236 and 1031, § 2, of the Code of Canon Law, shall con-
tinue to be observed for the formation of those who aspire to 
the permanent diaconate. 

ACR, 62 (1985), p. 427. 
Permanent deacons are obliged to recite daily morning and c. 276 
evening prayer from the liturgy of the hours. 

ACR, 62 (1985), p. 427. 
Without prejudice to the provisions of c. 288 clerics are to c. 284 
dress in such a way that they are identifiable as clerics; they 
have to observe a standard of dress appropriate to each oc-
casion. Owing to different circumstances and climate in vari-
ous areas of Australia, further determination of the matter of 
clerical dress is to be made by the diocesan bishop. 

ACR, 62 (1985), pp. 427-428. 
See c. 284. c. 288 

See c. 8. c. 455 

Parish priests may be appointed for a term of six years. Such c. 522 
appointments may be extended for further periods of six 
years. (It was understood that existing appointments of 

* The complementary norms to the Code promulgated by the Australian Catholic 
Bishops' Conference are published in The Australasian Catholic Record [ = ACR]. (Editors' 
note.) 
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parish priests were not subject to this qualification of lim
ited tenure.) 

ACR, 62 (1985), p. 428. 
c. 877 Baptism may not be lawfully administered before adoption 

has taken place unless: 
1. there has been a specific request by the natural parent(s) 

that the child be baptised and there is a founded hope 
that the child will be brought up in the Catholic faith, OR 

2. in danger of death. 
If the adopting parents are aware that the child was baptised 
before adoption, they are to ask that the following note be 
made in the original register: 

"This child was legally adopted as ......................... (name) 
on ................................................................................. (date) 
at ................................................................................ (place) 
by ........................................ (names of adopting parents)." 

Certificates of baptism are to carry only the adopted name 
and the names of the parents who have adopted. 

ACR, 62 (1985), p. 428. 
c. 1031 See c. 236. 
c. 1236 Fixed altars are to be constructed with natural stone, or any 

solid, worthy material approved by the diocesan bishop. 
ACR, 62 (1985) , p. 428. 

c. 1246 The following holydays are to be observed in Australia: 
The Nativity of Our Lord Jesus Christ, 
the Epiphany, 
the Ascension of Christ, 
the feast of the Body and Blood of Christ, 
the feast of the Assumption of Mary the Mother of God; 
When the feast of the Assumption falls on a Saturday or a 
Monday, no obligation is attached to the feast for that year; 
Of these feasts, the Epiphany, the feast of the Body and 
Blood of Christ and the feast of the Apostles Saints Peter 
and Paul are transferred to the following Sunday; the feast of 
the Ascension of Christ is transferred to the 7th Sunday of 
Easter; 
While they are warmly recommended, no obligation is at
tached to the feasts of Mary the Mother of God, her Immacu-
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late Conception and the feasts of St. Joseph, of the Apostles 
Saints Peter and Paul and of All Saints. 

ACR, 62 (1985), p. 429; 67 (1990) , p. 360. 
See c. 1246. c. 124 7 

Abstinence from meat, and fasting, are to be observed on c. 1251 
Ash Wednesday and Good Friday. 
On all other Fridays of the year the law of the common prac
tice of penance is fulfilled by performing any one of the fol
lowing: 
l .  prayer - as for example, Mass attendance; family 

prayer; a visit to a church or chapel; reading the Bible; 
making the Stations of the Cross; praying the rosary; or 
in other ways; 

2. self-denial - v.g., not eating meat; not eating sweets or 
desserts; giving up entertainment to spend time with the 
family; limiting food and drink so as to give to the poor 
in one's own country and elsewhere; or in other ways; 

3. helping others - v.g., special attention to someone who 
is poor, sick, elderly, lonely or overburdened, or in other 
ways. 

ACR, 62 (1985) , pp. 428-429. 
See c. 1251. c. 1253 

The following are acts of extraordinary administration for c. 1277 
diocesan bishops: 
1. An act of administration by which a diocese would be 

committed to an annual repayment, principal and inter
est, in excess of 50 cents per capita of Catholic popula
tion or A $100,000, whichever being the greater; 

2. An act of administration by which a diocese would 
forego an annual sum equal to 20 cents per capita of 
Catholic population or A $40,000 whichever being the 
greater. (Both figures to be indexed to inflation rate: the 
base rate being 1984.) 

ACR, 62 (1985) , p. 429. 
The maximum sum for alienation as mentioned in c. 1292, c. 1292 
§ 1, is A $2,000,000, such sum being indexed in accordance 
with the annual rate of inflation as determined by civil 
courts which govern industrial awards. 
The minimum sum for alienation as mentioned in c. 1292, 
§ 1, is A $10,000, also indexed in the same manner. 

ACR, 62 (1985) , pp. 429-430. 
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c. 1297 All leases of ecclesiastical goods are to be drawn up in ac
cordance with the norms of civil law. 
Except when the lease is to a body engaged in the aposto
late, the monetary consideration is to approximate to the rul
ing market value. 
Leases for periods in excess of 9 years require the consent of 
the competent authority mentioned in c. 1292, § 1. 

ACR, 62 (1985), pp. 429-430. 
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2 - CANADA1 

Decree no. 14  - In accordance with the prescription of c. 8 
cc. 8, § 2, and 455, § 3, the Canadian Conference of Catholic 
Bishops hereby decrees that the decrees enacted by the Con
ference of Bishops, after recognition by the Apostolic See, 
are promulgated through publication in the series "Official 
Document - Document officiel" of the Conference. In cer-
tain cases, another method of promulgation may also be pre
scribed. 
These decrees come into force one calendar month after the 
date affixed to the decree of publication, unless, because of 
the nature of the case, they bind at once, or unless a shorter 
or longer interval has been specifically and expressly pre
scribed in the decree itself. 

OD no. 572 (26-06-1987); CN 1 1; SC 21 (1987) 211. 
See c. 1083. 
Decree no. 24 - In accordance with the prescriptions of 
c. 230 , § 1 ,  the Canadian Conference of Catholic Bishops 
hereby decrees that if laymen who are not candidates for the 
diaconate or the priesthood are to be admitted to the minis
tries of lector and acolyte, they must be 21 years of age. 
In addition, they are to have a serious Christian life and a 
recognized human maturity; a good reputation which would 

c. 88 

c. 230 

1. The complementary norms to the Code promulgated by the Canadian Conference of 
Catholic Bishops are published in a restricted circulation series called Official Document 
[ = OD]. The Conference has also published a collection of the norms in a booklet entitled 
Complementary Norms to the 1 983 Code of Canon Law [ = CN) , Ottawa, Canadian 
Conference of Catholic Bishops, 1996, 123 p. As well, in order to ensure that the norms have a 
larger audience, the Conference has authorized their publication in Studia canonica [ = SC] . 
The Conference has given a number to each decree of its complementary norms. The men
tion of the numbered decree is inserted at the beginning of each complementary norm. To fa
cilitate the research we present a table of the decrees by numerical order, referring to the 
corresponding canon: 

1 1421 
2 1425 
3 1112 
4 502 
5 522 
6 766 
7 1246 
8 1253 
9 1277 

10 1292 
1 1  891 
12 1083 
13 1127 

(Editor's note.) 

14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 

8/455 
451 

1297 
276 
772 
877 
964 

1236 
242 
788 
230 
284 
496 

323 

27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 

236 
831 
804 
830 
538 
792 

1262 
1 125-6 

851 
1067 
1067 
1292 
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enable them to assume that responsibility for a community; 
and must be able to cooperate with others and have acquired 
the competence necessary to exercise the intended ministry. 

OD no. 583 (01-12-1987); CN 13; SC 22 (1988) 223. 
c. 236 Decree no. 27 - In accordance with the prescriptions of 

c. 236, the Canadian Conference of Catholic Bishops hereby 
decrees that the following norm shall be in effect for the for
mation of permanent deacons: 
1. The norms prepared by the Canadian Conference of 

Catholic Bishops and approved by the Sacred Congrega
tion for the Sacraments, 20 January 1969 (Prot. no. 2150/ 
68) remain in effect (cf. Official Document no. 166); 

2. The spiritual and doctrinal formation of candidates for 
the permanent diaconate shall extend over a period of at 
least three years, taking into account previous experi
ence and studies. During this period, they shall make an 
annual retreat and attend prescribed formation sessions; 

3. The candidate to the permanent diaconate, assisted by 
his spiritual director, shall take steps to nourish himself 
regularly with the Sacred Scriptures and the Eucharist. 
He shall familiarize himself with the liturgy of the hours; 

4. It is recommended that a married candidate to the dia
conate associate his wife in this doctrinal and spiritual 
preparation. 

OD no. 592 (28-03-1988); CN 15; SC 22 (1988) 463, 465. 
c. 242 Decree no. 22 - In accordance with the prescriptions of 

c. 242, the Canadian Conference of Catholic Bishops hereby 
maintains that the programme of priestly formation previ
ously approved by the Apostolic See for Canada shall con
tinue to be the approved programme for the country. 
For the French Sector, the document is the Ratio institutio
n is sacerdotalis, approved by the Sacred Congregation for 
Catholic Education, 19 December 1983 (Prot. no. 1897/65/ 
CAN/III). 
For the English Sector, the document is The Programme of 
Priestly Formation, approved by the Sacred Congregation 
for Catholic Education, 15 May 1980 (Prot. no. 1897 /65/CAN/ 
III/55). 
This decree is effective immediately. 

OD no. 581 (01-12-1987); CN 19; SC 22 (1988) 217. 
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Decree no. 17  - In accordance with the prescriptions of c. 276 
c. 276, § 2, 3° , the Canadian Conference of Catholic Bishops 
hereby decrees that permanent deacons are obliged to pray 
daily the morning and evening prayer from the liturgy of the 
hours. 
This decree is effective immediately. 

OD no. 576 (01-12-1987); CN 21; SC 22 (1988) 205. 
See c. 538. c. 281 

Decree no. 25 - In accordance with the prescriptions of c. 284 
c. 284, the Canadian Conference of Catholic Bishops hereby 
decrees that, without prejudice to the provisions of c. 288, 
clerics are to dress in such a way as to be identifiable as cler-
ics. 
This decree is effective immediately. 

OD no. 590 (28-03-1988); CN 23; SC 22 (1988) 459. 
See c. 284. c. 288 

Decree no. 15 - In accordance with the prescriptions of c. 451 
c. 8, §2, the Canadian Conference of Catholic Bishops hereby 
decrees the promulgation of the Constitution of the Cana-
dian Conference of Catholic Bishops (CCCB). 
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CANADIAN CONFERENCE OF CATHOLIC BISHOPS 
CONSTITUTION2 

General Principles 

Article l - Description 

The Canadian Conference of Catholic Bishops (CCCB) is the 
association of Catholic bishops of Canada. This organization 
is the expression at its level of collegial responsibility and 
collective activity of the Canadian episcopate at the service 
of the people of God. The CCCB is established to serve more 
effectively the growth of the Church, the coordination of 
Catholic activities in Canada and collaboration with episco
pal conferences, especially neighbouring ones, and with all 
other Churches and religions. 
Article 2 - Mission or authority 

Any mission or authority given to an organism in the name of 
the episcopate is granted by delegation from the Episcopal 
Conference; any such delegate is responsible to the Episco
pal Conference. 

I - Plenary Meeting 

Article 3 - Competence 

3.1 - The plenary meeting of the members constitutes the 
basic structure and the highest authority within the Episco
pal Conference. 
3.2 - The members of the Permanent Council hold their 
powers directly and exclusively from the Episcopal Confer
ence to which they are responsible. 
Article 4 - Members 

4.1 - The Episcopal Conference includes as members all di
ocesan bishops and those equivalent to them in law, all coad
jutor bishops, auxiliary bishops and other titular bishops 
who exercise in the territory a special office assigned to 
them by the Apostolic See or by the Episcopal Conference of 
any rite within the Catholic Church. 

2. The text of the 1978 Constitution of the Canadian Conference of Catholic Bishops was 
revised by the Committee for the Constitution on 22 January 1985, by the Permanent Council 
on 30 January and by the Executive on 27 March of the same year. The present text received 
the recognitio from the Apostolic See on 24 May 1986. A new Art. 5.2 was added on 2 March 
1990 and received the recognitio from the Apostolic See on 28 April 1990. (Editors' note.) 
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4.2 - The plenary meeting of the Episcopal Conference is 
constituted by the members of the Conference who attend it. 
Article 5 - President and Vice President 
5.1 - The Episcopal Conference elects its president and its 
vice president in the plenary meeting. 
5 .2 - The president and vice president must be elected 
among the diocesan bishops or those equivalent in law to a 
diocesan bishop ( cf. Official Document no. 626). 
5.3 - The president of the Episcopal Conference or, when 
he is lawfully impeded, the vice president, presides over the 
plenary meetings of the Episcopal Conference as well as 
over the Permanent Council and the Executive. 

Article 6 - Deliberative Vote 
6.1 - All members of the Episcopal Conference have the 
right to vote, the power to elect and the capacity to be 
elected. In addition to the regular vote in the plenary meet
ing, they can, if necessary, be called to vote by correspon
dence if requested by the president, the Executive or the 
Permanent Council. 
6.2 - An "emeritus" bishop and a titular bishop who is not a 
member of the conference has a consultative vote. 
Article 7 - Meetings 
7.1 - The plenary meeting is held at least once a year. 
7.2 - Although the papal legate is not by law a member of 
the Episcopal Conference, on the occasion of the plenary 
meeting the Episcopal Conference invites him to meet the 
members and address the meeting. 

Article 8 - Episcopal Structures 
8.1 - The Episcopal Conference sets up - or may delegate 
the Permanent Council to do so - all the structures required 
for its effective operation. 
8 .2 - Every pastoral activity and institution of a national 
character for which the Episcopal Conference is in some 
way responsible are linked to one of these episcopal struc
tures. 

Article 9 - Voting 
9.1 - In all deliberative meetings, decisions are taken by an 
absolute majority of votes of those bishops present with a 
deliberative vote. However, a majority of at least two-thirds 
of the members of the Episcopal Conference is required for 
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those matters which are juridically binding by virtue of ei
ther universal law or the CCCB by-laws. 
9.2 - Voting is done by raising hands, unless one member re
quests a secret ballot. All elections are held by secret ballot. 

Article 10 - Decisions 

10.1 - Decisions of the Episcopal Conference have force of 
law only in cases determined by universal law or when a spe
cial mandate is given to the Episcopal Conference by the Ap
ostolic See, either on its own initiative or at the request of 
the Episcopal Conference. These decisions must receive a 
majority of at least two-thirds of the votes of members of the 
Episcopal Conference who have a deliberative vote. 
10.2 - These decisions are not binding until they have been 
recognized by the Apostolic See and legitimately promul
gated at the time and in the manner determined by the Epis
copal Conference. 

II - The Permanent Council 

Article 11 - Competence 

11.1 - The Permanent Council holds its authority from the 
Episcopal Conference to which it is responsible. 
11.2 - Between plenary meetings of the Episcopal Confer
ence, the Permanent Council has the principal responsibility 
for the overall orientation of the Episcopal Conference. It 
sees to the preparation of the plenary meeting and to the fol
low-up of its major decisions, in close collaboration with the 
various episcopal and non-episcopal bodies concerned. 

Article 12 - Members 

The Permanent Council is made up of at least fourteen (14) 
members. 

Article 13 - Meetings 

The Permanent Council shall meet at least twice a year. 

III - The Executive 

Article 14 - Competence 

14.1 - The Executive holds its authority from the Perma
nent Council to which it is responsible. 
14.2 - Between the Permanent Council meetings, the Exec
utive is principally responsible for promoting and coordinat
ing the Episcopal Conference's initiatives. It must also see to 

328 



CANADA Part I: APPENDIX III 

the carrying out of the decisions of the Episcopal Confer
ence and the Permanent Council. It also deals with the finan
cial affairs of the Episcopal Conference and with current 
and urgent matters. 

Article 15 - Members 
The Executive of the Episcopal Conference is made up of 
the president, vice president and at least two councillors. 

Article 16 - Meetings 
The Executive shall meet at least four times a year. 

IV - The General Secretariat 

Article 17 - The General Secretariat 
17. 1  - The Episcopal Conference has at its service a Gen
eral Secretariat. 

17.2  - The General Secretariat carries out its activities 
under the jurisdiction of at least one general secretary. 

Article 18 - The General Secretaries 
18. 1  - The Episcopal Conference is responsible for the ap
pointment of the general secretary or secretaries from 
among candidates presented by the Permanent Council. The 
authority of the general secretary or secretaries comes di
rectly from the Episcopal Conference, to which the general 
secretary or secretaries must render account. 

18.2 - In the exercise of all office functions, the general sec
retary or secretaries is or are immediately subject to the 
president of the Episcopal Conference. 

V - Supplements 

Article 19 - Official By-laws and Code of Procedure 
19. 1 - This Constitution is supplemented by official by-laws 
adopted by a two-thirds vote of the Episcopal Conference on 
presentation by the Permanent Council. These by-laws de
termine mainly the respective powers and duties of the Per
manent Council, the Executive, the general secretary or 
secretaries and the directors of the various bodies estab
lished by the Episcopal Conference. These by-laws deter
mine election procedures, duration of mandates, ways of 
convoking meetings and questions of quorum. 

19.2 - The by-laws are themselves complemented, as re
quired, by a "Code of Procedure," which specifies the line of 
authority and execution for acts of the Episcopal Conference 
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c. 455 

c. 496 

and the General Secretariat. It is promulgated by the Perma
nent Council on presentation by the Executive. 
Article 20 - Adoption, Confirmation and Amendment 
20.1 - This Constitution shall be adopted by the Episcopal 
Conference in a secret ballot by a two-thirds vote of the di
ocesan bishops and those equivalent to them in law, and of 
coadjutor bishops. 
20.2 - The Episcopal Conference can make amendments to 
the Constitution under the following conditions: 
20.2.1 that a notice of motion be presented three months in 
advance and be accepted by a majority of the members of 
the Permanent Council; 
20.2.2 that a regular consultation be made of all the bishops 
entitled to adopt the Constitution; 
20.2.3 that decisions be made by secret ballot and a majority 
of two-thirds of the bishops entitled to adopt the Constitu
tion; 
20.2.4 that this new Constitution be recognized by the Apos
tolic See. 

See c. 8. 

OD no. 591 (28-03-1988); 
CN 25, 27, 29, 31; 

SC 20 (1986) 221, 223, 225, 227, 229.3 

Decree no. 26 - In accordance with the prescriptions of 
c. 496, the Canadian Conference of Catholic Bishops hereby 
decrees that the presbyteral council in each diocese shall 
have an executive committee, chaired by the diocesan 
bishop or his delegate. 
The presbyteral council is to meet at least twice a year; it has 
a consultative vote. 
The term of office of priests elected to the presbyteral coun
cil or appointed by the diocesan bishop is not less than two 
years nor more than five years, renewable. 
The duties of the presbyteral council shall be coordinated 
with those of other diocesan groups. 

OD no. 591 (28-03-1988); CN 33; SC 22 (1988) 461. 

3. The text published in SC does not included the new Art. 5.2, added after to the text 
having received the recognitio in 1986. (Editors' note.) 
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Decree no.  4 - In accordance with the prescription of c. 502 
c. 502, the Canadian Conference of Catholic Bishops hereby 
decrees that where chapters of canons have been legiti-
mately established in Canada, they may be given the role as-
signed to the college of consultors if the diocesan bishop so 
desires. 

OD no. 531 (14-05-1985); CN 37; SC 19 (1985) 171. 
Decree no. 5 - In accordance with the prescriptions of c. 522 
c. 522, the Canadian Conference of Catholic Bishops hereby 
decrees that pastors of parishes may be appointed for a re
newable six-year term; such decision shall be made after 
consultation with the presbyteral council. 

OD no. 532 (14-05-1985); CN 39; SC 19 (1985) 173. 
Decree no. 3 1  - In accordance with the prescriptions of c. 538 
c. 538, § 3,  and the provisions of c. 281, § 2, the Canadian 
Conference of Catholic Bishops hereby decrees that, taking 
into account the principles of natural justice and equity, as 
well as the traditions and circumstances of each diocese: 
1. Each diocesan bishop shall see to it that a specific and 

funded plan is established to provide adequate support 
and accommodation for all retired priests incardinated 
in his diocese;  available Government pension pro
grammes, public pension plans, and other social benefit 
programmes shall be taken into account; 

2. Each diocesan bishop shall also see to it that priests in
cardinated in the diocese who become incapacitated be
fore the regular retirement age, will receive sufficient 
assistance to provide for adequate support and accom
modation, taking into account any social assistance pro
grammes to which they may be entitled; 

3. The administration and verification of the adequacy of 
these retirement and disability funds shall be entrusted 
to persons who are recognized as being truly competent 
in the field. 

This decree is effective 1 January 1989. 
OD no. 599 (28-06-1988); CN 41; SC 22 (1988) 479, 481. 

See cc. 1277 and 1297. c. 638 

Decree no. 6 - In accordance with the prescriptions of c. 766 
c. 766, the Canadian Conference of Catholic Bishops hereby 
decrees that non-ordained persons may be authorized by the 
diocesan bishop to preach in churches and chapels on the 
following occasions, in accord with c. 767: 
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1. when there is no priest or deacon who can converse in 
the language of the people; 

2. when the Liturgy of the Word is celebrated without a 
priest or deacon; 

3. when seminarians who have begun their studies in theol
ogy are sent to parishes as part of their pastoral forma
tion; 

4. when certain circumstances require the participation of 
lay persons (financial questions, special appeals, special 
circumstances); 

5. when the diocesan bishop judges it opportune. 
OD no. 533 (14-05-1985); CN 43; SC 19 (1985) 175, 177. 

c. 767 See c. 766. 
c. 772 Decree no. 18 - In accordance with the prescriptions of 

c. 772, § 2, the Canadian Conference of Catholic Bishops 
hereby decrees that to expound Catholic teaching through 
the electronic media, the following provisions are to be ob
served: 
1. Only those programmes which have been explicitly rec

ognized as "Catholic" by the competent ecclesiastical au
thority shall be considered as Catholic; 

2. The persons working in this field will have been properly 
trained in the specialized language of the electronic 
media and will take into account: the diversity of audi
ences and their various situations vis-... -vis the faith; the 
missionary and ecumenical dimensions of the proclama
tion of the Gospel in a pluralistic society; the status of 
the broadcasting companies. 

This decree becomes effective 1 January 1988. 
OD no. 577 (01-12-1987); CN 45; SC 22 (1988) 207. 

c. 788 Decree no. 23 - In accordance with the prescriptions of 
c. 788, § 3, the Canadian Conference of Catholic Bishops 
hereby decrees that: 
1. The catechumenate or its equivalent shall be established 

where necessary for adults (cf. c. 852, § 1). A similar pro
vision shall be made for school-age children who have 
not yet been baptized; 

2. Only those persons who have received the liturgical rite 
of admission to the catechumenate ( cf. Ordo initiatio
nis, no. 18) shall be considered as catechumens; 
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3. The various steps undertaken by the candidates shall be 
indicated. These acts shall be signed by the candidate(s) 
and by the person who presided over the ceremony; 

4. Preparation for the sacraments of Christian initiation 
shall not be limited to individual catechesis. Unless par
ticular circumstances call for another practice, the can
didate shall be integrated into a support group organized 
for this purpose, so that the experience of ecclesial life 
can be experienced. 

This decree becomes effective 1 July 1988. 
OD no. 582 (01-12-1987); CN 45; SC 22 (1988) 219, 221. 

Decree no. 32 - In accordance with the prescriptions of c. 792 
c. 792, the Canadian Conference of Catholic Bishops hereby 
decrees that in keeping with the missionary tradition of the 
Church in Canada, and recognizing all that has been done in 
this regard by various ecclesiastical agencies in this country, 
encouragement be given to such agencies in their endeavour 
to give fraternal welcome and pastoral care to those who 
come to Canada from mission countries to work or study. 
As regards priests: 
1. Priests who come to Canada to study shall have a letter 

from their diocesan bishop or religious Ordinary stating 
that they are in good standing and that suitable arrange
ments have been made for their support while in Canada; 

2. Priests from mission countries wishing to exercise pas
toral ministry while in Canada, shall first obtain, like any 
priest from outside the diocese, the approval of their di
ocesan bishop or religious Ordinary, as well as that of 
the Ordinary of the place where they intend to exercise 
their ministry. 

The decree is effective immediately. 
OD no. 607 (23-03-1989); CN 49, 51; SC 24 (1990) 469. 

Decree no. 29 - In accordance with the prescriptions of c. 804 
c. 804, the Canadian Conference of Catholic Bishops hereby 
decrees that, taking into account the competence and activi-
ties of the Episcopal commissions for Christian education 
and the various catechetical offices, all of which constantly 
monitor Catholic religious education and advise the Confer-
ence and regional assemblies of bishops accordingly, the 
general norms presently in force remain operative and new 
norms may be issued if necessary. 
This decree is effective immediately. 

OD no. 587 (28-06-1988); CN 53; SC 22 (1988) 473. 
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c. 830 Decree no. 30 - In accordance with the prescriptions of 
c. 830, the Canadian Conference of Catholic Bishops hereby 
decrees that the approval of writings to be published re
mains under the authority of each local Ordinary. 
However, the Conference of Bishops shall draw up a list of 
persons whom the local Ordinaries may consult if necessary. 
This list shall be revised periodically, to correspond to devel
opments in the ecclesiastical sciences and to the availability 
of persons. 
This decree is effective 1 July 1988. 

OD no. 598 (28-06-1988); CN 55; SC 22 (1988) 477. 

c. 83 1 Decree no. 28 - In accordance with the prescriptions of 
c. 831 ,  § 2 ,  the Canadian Conference of Catholic Bishops 
hereby decrees that the following norms are in effect for the 
participation of clerics and members of religious institutes 
in radio and television programmes which involve Catholic 
doctrine or morals: 
1. To take part regularly in such programmes, clerics and 

members of religious institutes must have the authoriza
tion of their respective superior and of the Ordinary of 
the place where these programmes originate; the maj or 
superiors of religious shall be informed of such commit
ments on the part of members of their institute; 

2. The Conference of Bishops shall be informed of habitual 
commitments in the communications apostolate under
taken by clerics, or by religious men and women; 

3. Those who take part habitually in the social communica
tions apostolate should be adequately prepared to carry 
out this ministry; 

4 .  To take part occasionally in such programmes, it is suffi
cient that: 
a) a cleric be authorized to preach and have the neces

sary cvtompetence; 
b) members of religious institutes have the authoriza

tion of their respective superior; 
5. To promote better communication, and to assist profes

sionals in this area, diocesan bishops and religious superi
ors shall draw up lists of persons who could be consulted 
by the communications media; 

6. In instances which are difficult but not urgent, diocesan 
bishops and major superiors shall refer the matter to the 
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Episcopal Commission for Social Communications; in 
urgent cases, the Ordinary of the place where the pro
gramme originates, or his delegate, shall be consulted; 

7. These prescriptions apply also to the various sectors of 
audio-visual production. 

OD no. 593 (28-03-1988); CN 57, 59; SC 22 (1988) 469, 471. 
Decree no. 35 - In accordance with the prescriptions of c. 851 
c. 851, and taking into account Decree no. 23 [ c. 788] of the 
Conference on the catechumenate, the Canadian Conference 
of Catholic Bishops hereby decrees that: 
1. For adults and children having reached the age of reason 

who request baptism, the catechumenate process shall 
normally be observed according to the approved liturgi
cal books and diocesan guidelines. 

2. Adult catechumens are to be initiated into the Christian 
life, with the assistance of a special parochial or dioce
san support group established for this purpose. Those 
who, at the conclusion of their preparation period, are 
recognized as being ready to receive the sacraments of 
Christian initiation are presented to the diocesan bishop 
who shall preside, personally or through a delegate, at 
the election of these candidates. 

3. The baptism of adults, at least of those who have com
pleted their fourteenth year, is to be referred to the dioc
esan bishop so that he himself may confer it if he judges 
this appropriate. 

4. The Easter Vigil is the privileged time for adult baptisms. 
5. Christians who are already validly baptized in another 

non-Catholic ecclesial community and who wish to enter 
into full communion with the Catholic Church, shall fol
low a journeying similar to the catechumenate, with full 
respect however of their baptismal status ( cf. Ordo ini
tiation is, appendix). 

6. When a candidate requests baptism, confirmation or ad
mission into the Catholic Church on the occasion of a 
forthcoming marriage, the two celebrations (initiation 
and marriage) should be spaced so as to allow suitable 
time for preparation of the sacraments. 

OD no. 633 (05-04-1991); CN 61, 63. 
Decree no. 19  - In accordance with the prescriptions of c. 877 
c. 877, § 3, the Canadian Conference of Catholic Bishops 
hereby decrees that baptism may not lawfully be adminis-
tered before adoption has taken place unless: 
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1. there has been a specific request by the natural parent(s) 
that the child be baptized and there is a founded hope 
that the child will be brought up in the Catholic faith; OR 

2. there is danger of death. 
If the adopting parents are aware that the child was baptized 
before adoption, they are to ask that the following note be 
made in the baptismal register: 

"This child was legally adopted 
as ................................................................................ (name) 
on( ................................................................................. date) 
at ................................................................................ (place) 
by ........................................ (names of adopting parents)." 

Thereafter the certificate of baptism will carry only the 
child's adopted name and the names of the adopting parents. 
However, the prescriptions of civil law shall be observed re
garding the registration of baptisms and issuing of certifi
cates. 
This decree is effective 1 January 1988. 

OD no. 578 (01-12-1987); CN 65,67; SC 22 (1988) 209, 211. 

c. 891 Decree no. 11 - In accordance with the prescriptions of 
c. 891, the Canadian Conference of Catholic Bishops hereby 
decrees that the sacrament of confirmation in the Latin rite 
shall be conferred at the age determined in the approved cat
echetical programmes. 

OD no. 569 (26-06-1987); CN 67; SC 22 (1988) 201. 

c. 964 Decree no. 20 - In accordance with the prescriptions of 
c. 964, § 2, and in the light of the revisions made to the 
Roman Ritual following the promulgation of the Code of 
Canon Law, the Canadian Conference of Catholic Bishops 
hereby decrees that for the celebration of the sacrament of 
reconciliation, the following prescriptions are to be ob
served: 

The place where the sacrament of reconciliation is cele
brated is important in order to give full value to the signs 
of welcoming and forgiveness. Unless there is a just mo
tive determining otherwise, a church or an oratory is the 
proper place for the celebration of the sacrament. The 
place for confessions shall be so arranged that those 
wishing to go to confession may do so in an open place: 
either in a confessional with a grille; 
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or in a place which offers the possibility for the penitent 
to sit down and engage in a freer dialogue with the con
fessor. 

Unless there is a just motive, confessions will be heard only 
in those places. 
This decree is effective immediately. 

OD no. 579 (01-12-1987); CN 69; SC 22 (1988) 213. 
See c. 1127. c. 1063 

See c. 1127. c. 1066 

Decree no. 36 - In accordance with the prescriptions of c. 1067 
c. 1067, the Canadian Conference of Catholic Bishops 
hereby decrees that the following procedures shall be ob-
served in preparing a couple for marriage: 
1. Before marriage is celebrated, there must be proper 

preparation in accordance with the prescriptions of 
c. 1063 and diocesan guidelines for the pastoral care of 
marriage. It is the responsibility of the proper Ordinary 
or the proper parish priest of one of the parties to make 
certain that the required preparations are duly made and 
the prenuptial inquiry is carried out. If someone other 
than the parish priest is to assist at the marriage, the re
sponsibility for the prenuptial inquiry may be entrusted 
to that person, who is, however, by an authentic docu
ment to inform that parish priest of the outcome of this 
inquiry as soon as possible. 

2. The parties are to be interviewed separately, under oath, 
particularly concerning their civil and canonical free
dom to marry, their understanding and acceptance of the 
ends and essential properties of marriage, and any possi
ble impediments. 

3. The prenuptial inquiry forms authorized for use in Cana
dian dioceses are to be used. They may be retained in 
their present form. 

4. The prenuptial inquiry file shall contain the standard 
questionnaires, the baptismal and confirmation certifi
cates, consent of parents or guardians where opportune, 
certification of publication of banns if they were pub
lished ( cf. Decree no. 37 of the CCCB [ c. 1067 II below]) ,  
as well as other pertinent documentation. In the case of 
a mixed marriage, the special form approved for use in 
Canada shall also be completed by the persno conduct
ing the interview and included in the file. 
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5. If either or both parties intending to enter into marriage 
have been previsouly married, the prenuptial inquiry is 
not to proceed until there is a well-founded certainty 
that the former union has been dissolved or declared 
null. No date is to be set for the wedding until the re
quired proof of freedom to marry and, where necessary, 
the appropriate approvals have been recieved. 

6. In the case of a second marriage for either or both par
ties, when a previous union has been declared null, or 
has been dissolved for a reason other than death, partic
ular care is to be taken if a vetitum or a monitum has 
been placed against either or both parties by the Apos
tolic See or a matrimonial tribunal. In such instances, 
before a date is set for the wedding, the Ordinary of the 
place where the marriage is to be celebrated is to be 
consulted according to the norms established in each di
ocese. Other situations which require the permission of 
the local Ordinary are listed in c. 1071. 

OD no. 634 (03-04-1991); CN 71 ,73. 

c. 1067 Decree no. 37 - In accordance with the prescriptions of 
c. 1067, the Canadian Conference of Catholic Bishops 
hereby decrees that: 
1. The canonical publication of marriage banns is no longer 

obligatory in Canada. 
2. If banns are not published, the freedom of the parties to 

marry before the Church shall, in the case of Catholics, 
be determined by their presenting a baptismal certificate 
dated less than six months previously, and in the case of 
non-Catholics, by their presenting a duly authorized pub
lic document or the sworn statement of two persons tes
tifying to their freedom to marry. 

3. Furthermore, the prenuptial inquiry, as determined in 
Decree No 36 [c. 1067 I above] of the Canadian Confer
ence of Catholic Bishops, shall also focus on the free
dom of the parties to marry, their understanding and 
acceptance of the ends and essential properties of mar
riage, and on any possible impediments. 

4. Banns may be published or posted if the parties so re
quest or if diocesan regulations so recommend. 

5. If banns are published according to prevailing customs, 
a written attestation shall be forwarded to the parish 
where the marriage is to be celebrated; in the case of a 
mixed marriage celebrated with dispensation from ca-
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nonical form, an attestation shall also be sent to the par
ish of the Catholic party. 

6. Persons marrying outside the parish of either of the par
ties, or, in the case of a mixed marriage, outside the par
ish of the Catholic party, shall provide an authorization 
or a letter of freedom from their parish priest. 

7. A nihil obstat from the local Ordinary of the place 
where the marriage is to be celebrated is also required in 
all instances where diocesan regulations so prescribe. 

OD no. 635 (05-04-1991); CN 77. 
See c. 1067. c. 1071 

Decree no. 12 - In accordance with the prescriptions of c. 1083 
c. 1083, § 2, the Canadian Conference of Catholic Bishops 
hereby decrees that the minimum age for the lawful celebra-
tion of marriage before the Catholic Church in Canada shall 
be eighteen years for both parties. 
In particular cases, the local Ordinary may dispense from 
this decree after having consulted with the pastor(s) of the 
Catholic party or parties ( cf. c. 88). 
This decree becomes effective 1 January 1988. 

OD no. 570, (26-06-1987); CN 81; SC 21 (1987) 203. 
See c. 1127. c. 1 108 

Decree no. 3 - In accordance with the prescriptions of c. 1 112 
c.  1112 , the Canadian Conference of Catholic Bishops 
hereby decrees that where priests and deacons are not avail-
able, suitable laypersons may be designated by the bishop in 
particular cases to solemnize marriages and receive matri-
monial consent on behalf of the Church. 

OD no. 519 (30-08-1984); CN 83; SC 19 (1985) 169. 

Decree no. 34 - In accordance with the prescriptions of c. 1 125-1126 
cc. 1125 and 1126 of the Code of Canon Law concerning the 
declarations and promises required of the Catholic party in 
view of obtaining the permission of the local Ordinary for a 
mixed marriage, the Canadian Conference of Catholic Bish-
ops hereby decrees as follows: 
1. The Catholic party must first declare that he or she is 

prepared to remove dangers of falling away from the 
Catholic faith (see c. 1125, 1 °). 

2. The Catholic party, after discussing the matter with the 
other party, is also to make a sincere promise to do all 
in his or her power to have the children born of the 
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marriage baptized and brought up in the Catholic 
Church (see c. 1125, 1 °). 

3. The promises required of the Catholic party shall be 
made orally in the presence of the parish priest or his 
delegate who conducts the prenuptial inquiry; the pres
ence of witnesses is not necessary. The non-Catholic 
party is to be informed in good time of these promises 
and of the Catholic party's obligations (see c. 1125, 2°). 

4. In order to obtain the authorization to proceed with the 
marriage, the parish priest of the Catholic party or his re
placement shall assure the local Ordinary in writing that 
the promises have been made and that the non-Catholic 
party has been properly informed (see c. 1126). 

5. The celebration of a mixed marriage cannot be autho
rized in those cases where it is clearly evident that the 
Catholic party is not sincere in making the promises or 
refuses to make them (see c. 1125). 

6. The same promises must be made by the Catholic party 
when the partner is of a non-Christian faith or of no reli
gion, before the dispensation which is required for the 
validity of the marriage can be granted (see c. 1086, §2). 

OD no. 519 (30-08-1984); CN 87; SC 19 (1985) 169. 
c. 1 127 Decree no . 13 - In accordance with the prescriptions of 

c. 1127, § 2, the Canadian Conference of Catholic Bishops 
hereby decrees as follows: 
1. Only those marriages are valid which are contracted in 

the presence of the local Ordinary or parish priest, or of 
the priest, deacon or lay person duly delegated, who, in 
the presence of two witnesses, assists in accordance 
with the norms of the canons, subject to the exceptions 
foreseen in the law (cf. c. 1108). 

2. Before a marriage takes place, it must be established 
that nothing stands in the way of its valid and lawful cel
ebration (cf. c. 1066). 

3. Pastors of souls are obliged to ensure that marriages are 
duly prepared (cf. c. 1063). 

4. If, after the preparatory period, it becomes evident that 
there are grave difficulties in the way of observing the 
canonical form, the local Ordinary of the Catholic party 
has the right to dispense from it, in individual cases, hav
ing consulted the Ordinary of the place of celebration 
( cf. C. 1127) . 
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5. Reasons for granting dispensations from canonical form 
should concern in some important way: 
a) the spiritual well-being of the parties especially if the 

non-Catholic party is attached to the familial faith; 
b) the tranquillity and peace of their personal or family 

relationship; 
c) or be based on the special relationship that the non

Catholic party has to a minister or non-Catholic place 
of worship. 

6. If a dispensation from form is granted, for validity some 
public form of celebration is required ( c. 1127, § 2). 

7. The local Ordinary who grants the dispensation is to see 
to it that the dispensation and the celebration are re
corded in the register, both of the Curia and of the parish 
of the Catholic party whose parish priest ( or delegate) 
carried out the enquiries concerning the freedom to 
marry, and in the baptismal register of the Catholic party. 

8. The Catholic spouse is obliged as soon as possible to no
tify the same Ordinary and parish priest of the fact of the 
marriage, indicating also the place of celebration and the 
public form which was observed. 

9. If a marriage has been prepared by a priest who is not 
the parish priest of the Catholic party, nevertheless the 
parish priest of the Catholic party remains responsible 
for seeing to the obtaining of the dispensation and the 
recording of the marriage once it is celebrated. 

OD no. 571 (26-06-1987); CN 93; SC 21 (1987) 205, 207. 
Decree no. 2 1  - In accordance with the prescriptions of c. 1236 
c. 1236, § 1, the Canadian Conference of Catholic Bishops 
hereby decrees that the table of a fixed altar is to be con-
structed with natural stone, or any solid, worthy material ap-
proved by the diocesan bishop. 
This decree is effective immediately. 

OD no. 580 (01-12-1987); CN 97; SC 22 (1988) 215. 
Decree no. 7 - In accordance with the prescriptions of c. 1246 
c .  1246, the Canadian Conference of Catholic Bishops 
hereby decrees that the holydays of obligation to be ob-
served in Canada are: all Sundays of the year, Christmas Day, 
the Feast of Mary, Mother of God. 
The feasts of the Epiphany, the Ascension, the Holy Sacra
ment of the Body and Blood of Christ (Corpus Christi) will 
be transferred to the following Sunday. 

OD, no. 534 (14-05-1985); CN 99; SC 19 (1985) 179. 
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c. 1253 Decree no. 8 - In accordance with the prescriptions of 
c. 1253, the Canadian Conference of Catholic Bishops 
hereby decrees that the days of fast and abstinence in Can
ada are Ash Wednesday and Good Friday. 
Fridays are days of abstinence but Catholics may substitute 
special acts of charity or piety on this day. 

OD no. 535 (14-05-1985); CN 101; SC 19 (1985) 181. 
c. 1262 Decree no. 33 - In accordance with the prescriptions of 

c. 1262 regarding collections and financial contributions, the 
Canadian Conference of Catholic Bishops hereby decrees 
that: 
1. Norms shall be determined in each diocese by the dioce

san bishop; 
2. In each parish, the faithful shall be informed about the 

purpose of each special collection and, in due time, 
given an account of the results, in accordance with the 
prescriptions of c. 1287, § 2; 

3. Collections for cultural or philanthropic purposes shall 
not be taken up on the occasion of a liturgical service in 
churches or oratories without the prior authorization of 
the local ordinary. 

OD no. 611 (28-06-89); CN 103; SC 24 (1990) 472. 
c. 1277 Decree no. 9 - In accordance with the prescriptions of 

c. 1277, the Canadian Conference of Catholic Bishops 
hereby decrees that the following acts of administration will 
be considered as acts of extraordinary administration and 
therefore will be subject to the limitations of canons which 
regulate such acts: 
1. non-cumulative acts over 5% of the maximum amount ap

proved by the Episcopal Conference and recognized by 
the Apostolic See for the alienation of Church property; 

2. acceptance or refusal of an inheritance, a bequest, a do-
nation or foundation because of long-term obligations; 

3. erection of a cemetery; 
4. court action; 
5. purchasing of real estate. 

OD no. 536-1 (10-02-1994);  CN 105.4 

4. This is a revised version of Decree no. 9 initially published in OD no. 536 (14-05-1985); 
SC 19 (1985) 185. 
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Decree no. 10 - In accordance with the prescription of c. 1292 
c.  1292, the Canadian Conference of Catholic Bishops 
hereby decrees that the minimum amount applicable in 
cases to which the canon applies will be ten per cent (10%) 
of the maximum amount approved by the Conference. 
This decree is effective immediately. 

OD no. 537-1 (28-03-88);  CN 105; SC 22 (1988) 455.5 

Decree no. 38 - In accordance with the prescriptions of c. 1292 
c. 1292, the Canadian Conference of Catholic Bishops de-
crees that the maximum amount for the alienation of Church 
property or for debts which may be contracted without 
needing recourse to the Holy See be henceforth established 
at $3,500,000 CDN within all the territory of the Conference. 
This amount will be annually adjusted according to the cost 
of living in Canada, taking January 1, 1993, as the point of 
reference. 

OD no. 658 (10-02-1994); CN 113. 
Decree no. 16 - In accordance with the prescriptions of c. 1297 
c .  1297 , the Canadian Conference of Catholic Bishops 
hereby decrees that the following norms shall be observed 
when it is a question of leasing or renting ecclesiastical 
goods: 
1. Lands and buildings for which no immediate or long

term use for Church purposes is foreseen should not be 
retained indefinitely; 

2. The leasing of ecclesiastical property, when the lease ex
tends over a period of two years, constitutes an act of 
extraordinary administration, and is subject to the pre
scriptions of c. 1277, or, in the case of institutes of con
secrated life, of c. 638, § 1; 

3. Any leasing or renting of ecclesiastical property for a pe
riod extending beyond thirty continuous days shall be 
done in writing, observing all applicable civil and partic
ular laws; 

4. Normally, the Church property shall not be leased for 
less than the current comparable rates. If, however, in 
particular circumstances, the property is to be leased for 
less than these rates, the written permission of the Ordi
nary is to be obtained beforehand, except in the case of 

5. This decree was published in OD no. 537 (14-05-1985). 
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institutes of consecrated life of pontifical right where 
permission of the major superior shall be obtained; 

5. Any leasing of ecclesiastical property without charge to 
charitable or other organizations, if the duration of the 
lease extends beyond three months, requires the written 
consent of the Ordinary, or, in the case of institutes of 
consecrated life of pontifical right, of the major supe
rior; 

6. If the total amount of rent to be paid exceeds the maxi
mum amount determined for the region for acts of alien
ation of ecclesiastical goods, and if the lease has a 
duration of more than nine years, the permission of the 
Holy See is also to be obtained beforehand. 

This decree is effective one month after the date of promul
gation. 

OD no. 575 (01-12-1987); CN 117; SC 22 (1988) 201, 203. 
c. 1421 Decree no. 1 - In accordance with the prescriptions of 

c. 1421, § 2, the Canadian Conference of Catholic Bishops 
hereby decrees that where it is opportune to do so, layper
sons who have the necessary qualifications as outlined in the 
law, may be appointed judges in Church courts, to be part of 
a collegial tribunal. 

OD no. 517 (30-08-1984); CN 121; SC 19 (1985) 165. 
c. 1425 Decree no. 2 - In accordance with the prescriptions of 

c. 1425, the Canadian Conference of Catholic Bishops 
hereby decrees that when it is not possible to constitute a 
collegial tribunal of three judges in first instance for the ad
judication of marriage nullity cases, the case may be en
trusted to one clerical judge, who, where possible, shall be 
assisted by an assessor and an auditor. 

OD no. 518 (30-08-1984); CN 123; SC 19 (1985) 167. 
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3 - ENGLAND AND WALES* 
The bishops decided that laws emanating from the bishops' c. 8 
conference, once approved by the Holy See, be published in 
Briefing and that the date of promulgation be the last day of 
the month appearing on the particular issue of that publica-
tion. 
The bishops also decided that in order that these laws be 
made known as widely as possible, without prejudice to 
their formal promulgation above, they also be offered for 
publication to the Catholic papers. 

Briefing 84, p. 4. 
The Bishops' Conference of England and Wales, in accor- c. 276 
dance with c. 276, §2, hereby enacts that the permanent dea-
cons of the dioceses of England and Wales are obliged to the 
daily recitation of the Church's official morning and evening 
prayer. 

Briefing 85, p. 1. 
The existing customs in regard to ecclesiastical dress are c. 284 
well founded and are to be continued, in accordance with 
C. 284. 

Briefing 85, p. 114. 
See c. 8. 
In view of the long-established practice in England and 
Wales, a register of confirmation is to be kept in each parish 
rather than in a central register at the diocesan curia, in ac
cordance with c. 895. 
In addition to the registers of baptisms, of marriages and 
deaths, there are to be, in each parish in England and Wales, 
registers of confirmations, of the reception of converts, and 
(where applicable) of burials in the parish cemetery, in ac
cordance with c. 535, § 1. 

Briefing 85, p. 114. 

c. 455 
c. 535 

In accordance with c. 538, § 3, the Conference hereby enacts c. 538 
that: 
1. Each diocese in England and Wales should have its own 

scheme, in accordance with its circumstances and tradi
tions, adequately designed to provide for the worthy 
maintenance and residence of retired diocesan priests. 

* The complementary norms to the Code promulgated by the Bishops' Conference of 
England and Wales are published in Briefing. (Editors' note). 
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2. The National Committee for Sick and Retired Priests (in
cluding representation from the Clergy Voluntary Funds) 
shall continue to advise diocesan bishops annually con
cerning recommended minimum level of benefit. 

Briefing 86, p. 158. 
c. 766 In conformity with c. 767, § 1, the homily is always to be 

given by a priest or deacon. If a layperson is to speak at 
Mass, this should take place after the post-communion 
prayer. For children's Masses, however, the norms contained 
in the Directory on Children's Masses continue to apply. 

Briefing 85, p. 114. 
c. 767 See c. 766. 
c. 895 See c. 535. 
c. 964 The Bishops' Conference of England and Wales hereby reaf

firms the guidelines on the place of the confessional set 
down in its directory The Parish Church (§§ 110,  111, 112, 
179) , as the norms to be observed, as required by c. 964, 
within its region. 

Briefing 85, p. 114. 

c. 1067 The Conference enacts, in accordance with c. 1067, that the 
following norms are to be observed within its region: 
1. The personal, pastoral preparation of those entering 

marriage must always include a course of instruction on 
Christian marriage (in particular, its meaning and pur
pose, its obligations, unity and permanence), and on the 
vocation and role of Christian spouses and parents; 

2. The formal pre-nuptial enquiry with the spouses is in
tended to guard against invalid and injudicious mar
riages. In the enquiry the priest or deacon must always 
ascertain whether the spouses are free from ecclesiasti
cal matrimonial impediments; he must also satisfy him
self that they are entering marriage freely, and that they 
understand, are able and intend to accept uncondition
ally and to fulfil the essential obligations of the married 
state; 

3. Independent confirmation of the spouses' freedom from 
matrimonial impediments is always required. When un
able to provide that confirmation from his own personal 
knowledge, the priest or deacon is obliged to establish 
their freedom by some other means; 

4. For pastoral and social reasons marriage banns should 
continue to be published at least in a Catholic's present 
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parish of residence, except when, in the judgement of 
the priest, there is good reason to omit publication. 

Briefing 86, p. 158. 
In conformity with c. 1083, § 2, for the lawful celebration of c. 1083 
marriage in England and Wales, the civil law requirements 
concerning age are to be observed (age 16). 

Briefing 85, p. 114. 

The procedure required by the Bishops' Conference of En- c. 1 126 
gland and Wales is that: 
1. The Catholic can choose to give the declaration in one of 

two ways, either: 

or: 

a) The Catholic partner signs the declaration contained 
in the appropriate form in the presence of a priest, 
who also signs as a witness. 

b) The Catholic partner makes the declaration verbally 
in the presence of the priest who then signs a state
ment on the appropriate form confirming that this 
has been done. 

2. The priest shall also fill up a form which includes: 
a) The name and religious allegiance of each of the two 

people who propose to marry, the parish of the Cath
olic and the fact that the Catholic has applied to the 
priest for permission or dispensation. 

b) A statement that the Catholic has given the necessary 
declaration and promise as in "i' above. 

c) A statement by the priest that the declaration and un
dertaking have been explained to the non-Catholic 
and indicating whether they were made in the pres
ence of that person. 

d) A statement by the priest that in his opinion the other 
partner will not oppose the Catholic's fulfilment of 
his or her declaration and promise in such a way as to 
make them meaningless. 

e) The priest's signature to a declaration that all the 
statements made by him on the form are true. 

Briefing 90, p. 139. 

For serious reasons the Catholic Church is willing to waive c. 1 127  
her requirement that her members marry before a Catholic 
bishop, priest or deacon, properly authorised for the pur-
pose, and two witnesses. 
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The element we would emphasise concerning this norm is 
that people should know both that the local Ordinary can 
dispense from canonical form, and that a serious reason is 
required for him to do so. It would be wrong for a priest to 
withhold this information. It would also be wrong for him to 
present petitions for dispensation where no serious reasons 
for it exists. The dispensation cannot be given simply and 
solely because the couple would like it. 
Reasons for granting dispensations from canonical form 
should concern in some important way: 
1 . The spiritual well-being of the parties, especially if the 

non-Catholic party is attached to the familial faith; 
2. The tranquility and peace of their personal or family re

lationships; 
3. Or be based on the special relationship that the non

Catholic party has to a minister or non-Catholic place of 
worship. 

The power to grant a dispensation from canonical form is in 
the hands of the local Ordinary of the Catholic party. If the 
proposed marriage is to take place outside his diocese, he is 
required by c. 1127, § 2 to consult the Ordinary of the place 
of the celebration before granting the dispensation. 
If a dispensation from form is granted, for validity some pub
lic form of celebration is required (c. 1127, § 2). Care must 
be taken that the requirements of both canon law and civil 
law be fulfilled. 

Briefing 90, 140. 
c. 1246 In conformity with c. 1246, when the solemnities of the 

Epiphany, the Assumption, All Saints and SS. Peter and Paul 
fall on a Saturday or Monday, the solemnity is to be observed 
and the precept discharged in England and Wales on the Sun
day. 

Briefing 85, p. 114. 
c. 1249 See c. 1251. 
c. 1250 See c. 1251. 
c. 1251 The Bishops' Conference of England and Wales, in accor

dance with cc. 1251 and 1253, hereby enacts that the direc
tives given in its Statement on Penance are to be observed in 
England and Wales as from Ash Wednesday, 20 February 
1985. 

Briefing 85, p. 1. 
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Statement from the Bishops 
of England and Wales on Canons 1249-1253 

1. The new Code of Canon Law reminds us that all of 
Christ's faithful are obliged to do penance. The obliga
tion arises in imitation of Christ himself and in re
sponse to his call. During his life on earth, not least at 
the beginning of his public ministry, Our Lord under
took voluntary penance. He invited his followers to do 
the same. The penance he invited would be a participa
tion in his own suffering, an expression of inner conver
sion and a form of reparation for sin. It would be a 
personal sacrifice made out of love for God and to our 
neighbour. It follows, that if we are to be true, as Chris
tians, to the spirit of Christ, we must practise some 
form of penance. 

2. So that all may be united with Christ and with one an
other in a common practice of penance, the Church 
sets aside certain penitential days. On these days the 
faithful are to devote themselves in a special way to 
prayer, self-denial and works of charity. Such days are 
not designed to confine or isolate penance but to inten
sify it in the life of the Christian right through the year. 

3. Lent is the traditional season of renewal and repentance 
in the Church. The new Code reaffirms this. It also pre
scribes that Ash Wednesday and Good Friday are to be 
observed as days of fast and abstinence. Fasting means 
that the amount of food we eat is considerably reduced. 
Abstinence means that we give up a particular kind of 
food or drink or form of amusement. Those over eigh
teen are bound by the law of fasting until the beginning 
of their sixtieth year, while all over fourteen are bound 
by the law of abstinence. Priests and parents are urged 
to foster the spirit and practice of penance among those 
too young to be the subjects of either law. 

4. Because each Friday recalls the crucifixion of Our 
Lord, it too is set aside as a special penitential day. The 
Church does not prescribe, however, that fish must be 
eaten on Fridays. I t  never did. Abstinence always 
meant the giving up of meat rather than the eating of 
fish as a substitute. What the Church does require, ac
cording to the new Code, is that its members abstain 
on Fridays from meat or some other food or that they 
perform some alternative work of penance laid down 
by the Bishops' Conference. 

5. In accordance with the mind of the universal Church, 
the bishops of England and Wales remind their people 
of the obligation of Friday penance, and instruct them 
that it may be fulfilled in one or more of the following 
ways: 
a) By abstaining from meat or some other food; 
b) By abstaining from alcoholic drink, smoking or 

some form of amusement; 
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c) By making the special effort involved in family pra
yer, taking part in the Mass, visiting the Blessed 
Sacrament or praying the Stations of the Cross; 

d) By fasting from all food for a longer period than 
usual and perhaps by giving what is saved in this 
way to the needy at home and abroad; 

e) By making a special effort to help somebody who is 
poor, sick, old or lonely. 

6. The form of penance we adopt each Friday is a matter 
of personal choice and does not have to take the same 
form every Friday. Failure to undertake this penance 
on a particular Friday would not constitute a sin. How
ever, penance is part of the life of every Christian and 
the intention to do penance on Friday is of obligation. 
We are confident that the faithful of England and Wales 
will take this obligation to heart in memory of the pas
sion and death of Our Lord. 

Briefing 85, p. 18. 
c. 1252 See c. 1251. 
c. 1253 See c. 1251. 
c. 1262 The long-standing customs obtaining in the dioceses of En

gland and Wales, by which the faithful support the work of 
the Church in financial matters and which have proved 
themselves over many years, now obtain the force of law in 
accordance with c. 1262. 

Briefing 85, p. 114. 
c. 1272 In the light of c. 1272, and in view of the fact that benefices 

properly so called do not exist in its region, the Bishops' 
Conference of England and Wales makes no regulations in 
their regard. 

Briefing 85, p. 114. 
c. 1292 The approved minimum sum for the alienation of ecclesiasti

cal property in England and Wales is £100,000 and the ap
proved maximum sum is £1,000,000. 
In order to cater for variation in monetary values, these mini
mum and maximum sums are understood to be linked to the 
percentage increase ( or decrease) in the cost-of-living index 
and are subject to periodic review by the Bishops' Confer
ence. 

Briefing 85, p. 113. 
c. 142 1 The Bishops' Conference of England and Wales, in accor

dance with c. 142 1 ,  §2, hereby permits suitably qualified 
faithful, other than clerics, to be appointed diocesan judges 
in England and Wales. 

Briefing 85, p. 1. 
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Laws enacted by the Conference will be promulgated by cir- c. 8 
cular letter signed by the president of the Conference and 
sent to the local bishop to be distributed to all parish priests 
and national conferences of religious superiors. Laws begin 
to oblige three months from the date of promulgation unless 
a different period is prescribed in the law itself. 

ITCABIC, 3 (1986), p. 8. 
Lectors and acolytes should be sacramental Christians who c. 230 
have completed secondary or high school education or its 
equivalent. 
They must have completed the training programme for lee
tors and acolytes at the National / Diocesan Pastoral Centre. 
These laymen will have one year's probation in a parish. 
They must have completed their twenty-fifth year. The par
ish council is to be consulted before conferral of the stable 
ministry. 

ITCABIC, 3 (1986), p. 1. 
Qualities: Candidates should be men of faith and prayer, c. 236 
called by the Holy Spirit, with a previous record of service to 
the community. They should possess sufficient intellectual 
qualities with ability to lead, good judgement, and be capa-
ble of working harmoniously with the diocesan bishop, 
priests, religious, and laity. They are to be aged at least 35 at 
the time of ordination and able to make a permanent per-
sonal commitment of service in the Church. 
Formation Programme: The training programme shall be 
over a period of three years. This programme must contain 
spiritual formation, knowledge of Scripture, homiletics and 
theology, practical pastoral skills, and opportunities of 
working in a pastoral situation. Candidates shall make an an
nual retreat. The local diocesan bishop will arrange continu
ing formation programmes after ordination. 

ITCABIC, 3 (1986), p. 1. 
The Conference reapproves the present statutes of St. Paul's c. 237 
Major Seminary until the new statutes are presented and ap-
proved by the Conference and the Apostolic See. 

ITCABIC, 3 (1986), p. 8. 

1. The complementary norms to the Code promulgated by the Inter-Territorial Catholic 
Bishops' Conference of The Gambia, Liberia and Sierra Leone are published in ITCABIC. 
(Editors' note.) 
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c. 242 The present Charter of Priestly Formation for St. Paul's 
Seminary remains in force until the new charter is approved 
by the Holy See. 

ITCABIC, 3 (1986), p. 1. 
c . 276 Permanent deacons are bound to the recitation of morning 

prayer and evening prayer of the Roman breviary. 
ITCABIC, 3 (1986) , p. 1. 

c . 284 The ecclesiastical dress of clerics is the white soutane. It is 
to be worn for liturgical and ecclesiastical functions and pas
toral visitation. It is to be worn generally when clerics ap
pear in public and specifically, when,  participating in 
functions, they are representing the Church officially. 
As a sign of their consecration and as witness to poverty, re
ligious are to wear the habit of their institute, determined in 
accordance with the institute's own law. 

ITCABIC, 3 (1986) , p. 2. 
c. 285 See c. 288. 
c . 286 See c. 288. 
c. 287 See c. 288. 
c. 288 Permanent deacons are bound by the provisions of cc. 284; 

285, §§ 3-4; 286; and 287, § 2. 
ITCABIC, 3 (1986), p. 8 . 

c . 319 The diocesan bishop reserves the right to demand the yearly 
accounts of any lawfully approved association of Christ's 
faithful, with the exception of universal and international as
sociations. 

ITCABIC, 3 (1986) , p. 8 . 
c . 377 The Conference Plenary will send every three years to the 

Holy See a list of priests suitable for the episcopate. 
ITCABIC, 3 (1986) , p. 8 . 

c . 402 The president of the Conference is to request a yearly writ
ten statement from a resigned bishop which states that wor
thy provision is being made for his upkeep. Where the local 
diocese has difficulty in providing such upkeep, the Confer
ence is to ensure such upkeep is found even if the Confer
ence has to tax itself for this purpose. 

ITCABIC, 3 (1986), p. 8 . 
c . 459 The Inter-territorial Conference wishes particularly close re

lationships with the national Conferences of Nigeria and 
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Ghana and the full exchange of information and planning 
with these two other A.E.C.A.W.A.2 Conferences. 

ITCABIC, 3 (1986), p. 8. 
The draft of the presbyteral council for the archdiocese of c. 496 
Monrovia is accepted by the Conference as typical for the 
Inter-territorial Conference. The number of elected members 
should be at least one half plus one. All members of the pres-
byteri um have the right to vote. All priests who are legiti-
mately assigned to the diocese at the time of the election 
shall have the right to be voted for. The council is estab-
lished for a period of three years. 
The diocesan bishop approves the statutes of the presbyteral 
council drawn up in the light of the above norms. 

ITCABIC, 3 (1986), p. 2. 

The functions of the college of consultors are not entrusted c. 502 
to the cathedral chapter. The draft of the college of consul-
tors for the archdiocese of Monrovia is taken as typical for 
the Inter-territorial Conference. 

ITCABIC, 3 (1986), p. 5. 

The Conference decrees that the local bishop may appoint c. 522 
parish priests for a period of six years, which may be re-
newed. 

ITCABIC, 3 (1986), p. 5. 

The Conference decrees that every parish and central mis- c. 535 
sion have a 
baptismal register, 

a confirmation register in accordance with c. 895, 
a marriage register, 
and a burial register. 

Parish priests are obliged to make accurate entries and to 
keep these registers in a good state of preservation. 
The Conference decrees that every diocese should have a 
register for ministries conferred, and a register for holy or
ders conferred, in accordance with c. 1053. 

ITCABIC, 3 (1986), p. 5. 
Parish priests on retirement are to seek the approval of the c. 538 
diocesan bishop for their retirement residence. Their main-
tenance should at least equal the diocesan maintenance of 
an active parish priest. 

ITCABIC, 3 (1986), p. 2. 

2. Association of the Episcopal Conferences of Anglophone West Africa. (Editors' note.) 
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c. 708 The Inter-territorial Conference wishes to see greater coor
dination in the work of major superiors, and the fostering of 
cooperation between the national conferences of superiors 
and the Inter-territorial Conference. 

ITCABIC, 3 (1986) ,  p. 8. 
c. 755 Until more specific norms are prepared and promulgated, 

the Conference wishes the ecumenical movement to be fos
tered. 
Constituent dioceses are to take a full part in joint services 
arranged for Church Unity Week. 
The conference directs that Christian-Muslim dialogue be 
fostered at every opportunity. 

ITCABIC, 3 (1986) ,  p. 5. 
c. 766 The Conference is not yet ready to issue specific norms for 

preaching by the laity. Until these are issued, the permission 
of the local bishop is required for a member of the laity to 
preach in a church or oratory. 

ITCABIC, 3 (1986) ,  p. 5. 
c. 772 The Conference wishes every opportunity to be taken of ex

pounding Christian teaching on radio and television. Those 
participating should be properly qualified in the field in 
which they are discussing and should receive the permission 
of the National Director of Social Communications or an
other person appointed by the Conference. 

ITCABIC, 3 (1986) ,  p. 2. 
c. 788 Except in danger of death, no adult is to be baptised who has 

not undergone a minimum of two years' catechumenate. 
Catechumens are to be cherished. If they die while catechu
mens, they are to receive Christian burial. 
Catechumens should receive formation in the Christian way 
of life, especially prayer, in addition to instruction in Scrip
ture and a basic theology adapted to their intellectual capa
bility. 
Catechumens have the right to wear medals and the crucifix. 
They should formally receive blessings and may participate 
in prayer gatherings. 
They should attend Mass each holyday of obligation. 

ITCABIC, 3 (1986) ,  p. 2. 
c. 804 Every Catholic school must weekly provide periods of in

struction in the Catholic religion for each class. The ap-
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proved diocesan syllabus is to be followed. The instruction 
should be accompanied by suitable liturgical celebrations 
during the school term. 
The diocesan director of catechetics is responsible for over
seeing that Catholics in non-Catholic schools receive educa
tion in the Catholic religion. 

ITCABIC, 3 (1986), p. 5. 
Clerics and members of religious institutes must be qualified c. 831 
in the area of Catholic doctrine or morals which they are dis-
cussing. 
A national panel is to be approved by each national hierar
chy, and only members of this panel may participate in orga
nized programmes. 

ITCABIC, 3 (1986), p. 3. 
The permission of the local diocesan bishop is required be- c. 844 
fore administration of the sacraments of penance, Eucharist 
and anointing of the sick to other Christians not in full com-
munion with the Church and who cannot approach a minis-
ter of their own community. 
This will only be granted in danger of death or other grave 
necessity judged to be such by the diocesan bishop and pro
vided they manifest Catholic faith in these sacraments and 
are properly disposed. 

ITCABIC, 3 (1986), p. 6. 
The Conference decrees that only liturgical books approved c. 846 
by the Conference and the Holy See may be used in the cele-
bration of the sacraments. The Conference will determine 
the use and extent of the introduction of the vernacular into 
liturgical celebrations, subject to approval by the Holy See. 

ITCABIC, 3 (1986), p. 8. 
Until the Conference approves the adaptation of the Rite of c. 851 
Christian Initiation of Adults drawn up by the national pasto-
ral centres, the present Rite (approved for use in the United 
States, Great Britain, and Ireland) being used in the Confer-
ence is to be followed. 
As far as possible, no adult is to be baptised who has not 
been brought through the various stages to sacramental initi
ation, according to norms which will be established by the 
Conference at some future date. 

355 



Part I: APPENDIX III GAMBIA, LIBERIA, SIERRA LEONE 

Each candidate is to have sponsors who will guide and en
courage the catechumen to live a life in accordance with the 
call to the Christian way of life. 

ITCABIC, 3 (1986), p. 3. 
c. 854 Baptism is to be ordinarily carried out by pouring, but im

mersion may be used with the approval of the local diocesan 
bishop. 

ITCABIC, 3 (1986), p. 6. 
c. 877 Parish priests are to follow the civil law of the nation con

cerning the registration of the names of adopting and natural 
parents when an adopted child is baptised. 
The names of the natural parents are to be recorded in a se
cret parish register if their names do not appear on the ordi
nary baptismal register. 

ITCABIC, 3 (1986), p. 3. 
c. 891 It is left to the local diocesan bishop to decide the age at 

which confirmation is to be conferred. Only those who have 
completed the approved diocesan programme may be con
firmed. 

ITCABIC, 3 (1986), p. 6. 
c. 895 Each parish or central mission is to have a register of confir

mation, to be kept in a safe place. 
ITCABIC, 3 (1986), p. 6. 

c. 964 Each church or oratory is to have a confessional which is lo
cated in a readily accessible place, has a fixed grille between 
penitent and confessor, and guarantees total privacy. 

ITCABIC, 3 (1986), p. 3. 
c. 1031 The Conference sets twenty-five as the minimum age for 

conferral of priesthood and thirty-five as the minimum age 
for the permanent diaconate. 

ITCABIC, 3 (1986), p. 6. 
c. 1062 The Conference does not recognise any promise of marriage 

where the couple are living together in a permanent way. 
A promise to marry does not give the right of action to re
quest the celebration of marriage. For grave cause either 
party may decide not to go through with the marriage. 

ITCABIC, 3 (1986), p. 3 
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At least three months' notice must be given before marriage. c. 1067 
The local diocesan bishop may determine a longer period. 
The two Conference booklets on preparation for marriage 
published at Pentecost 1984 are normative for the questions 
and enquiry to be carried out. 
The Conference requires the publication of marriage banns, 
except where a valid dispensation has been obtained for pas
toral reasons. 
Before marriage is permitted, the couple must complete a 
marriage preparation course approved by the local bishop. 

ITCABIC, 3 (1986), p. 4. 
The Conference sets eighteen years for the man and sixteen c. 1083 
years for the woman as the minimum age for a valid mar-
riage. 3 

ITCABIC, 3 (1986), p. 6. 
Until the Conference has approved the Rite of Marriage in c. 1 120 
preparation at the pastoral centres, and the Rite has received 
the approval of the Holy See, the Roman Rite as approved 
for the United States, Great Britain and Ireland is the present 
approved rite. 

ITCABIC, 3 (1986), p. 6. 
The Conference leaves to the diocesan bishop to establish c. 1121  
the method of recording marriages in parish or mission regis-
ters. The civil law for registration is to be strictly adhered to. 

ITCABIC, 3 (1986), p. 8. 
In obtaining permission for a mixed marriage, the Catholic c. 1 126 
party is required to  declare orally that he or she is prepared 
to remove all dangers of falling away from the faith and to 
make a sincere promise to do all in his or her power that the 
children will be baptised and brought up in the Catholic 
Church. 
The priest applying for the permission for a mixed marriage 
is required to state in writing that the Catholic party has 
made the above promise and that he has notified the non
Catholic party of such a promise. 

ITCABIC, 3 (1986), p. 4. 
The local diocesan bishop of the Catholic party has the right c. 1 127  
to dispense from the canonical form in individual cases. The 

3. "Integrum est Episcoporum conferentire retatem superiorem ad licitam matrimonii 
celebrationem statuere " (emphasis added). (Editors' note.) 
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Conference wishes the local diocesan bishops to grant such 
a dispensation only in very exceptional circumstances. This 
dispensation must include a specific date, place, and official 
witness with a new dispensation needed for any change. 

ITCABIC, 3 (1986), p. 6. 
c. 1236 The Conference allows any worthy and solid material to be 

used for fixed altars. It thus approves suitable timber altars. 
ITCABIC, 3 (1986), p. 6. 

c. 1246 The following are holydays of obligation to be celebrated on 
the days assigned to them: 

Christmas, 
Mary, Mother of God; 
Ascension; 
Assumption; 
and All Saints. 

Subject to approval by the Holy See, the following are holy
days of obligation but transferred to the following Sunday: 

Epiphany; 
Corpus Christi; 
and SS. Peter and Paul. 

The following are to be celebrated as feasts of devotion, not 
of obligation: 

St. Joseph, 
and the Immaculate Conception. 

The obligation of assisting at Mass is satisfied whenever Mass 
is celebrated on the holyday itself or the previous evening. 

ITCABIC, 3 (1986), p. 7. 
c. 1251 The Conference prescribes abstinence from meat on all Fri

days unless they coincide with a day of solemnity. 
ITCABIC, 3 (1986), p. 7. 

c. 1253 The Conference leaves it to the diocesan bishops to deter
mine at the national level more precisely the observance of 
fast and abstinence and its possible substitution in whole or 
in part by other forms of penance. 

ITCABIC, 3 (1986), p. 7. 
c. 1262 The faithful must contribute to the support of the Church. 

Recognised means of support within the Conference are 
monthly dues, Sunday collections, stole fees prescribed by 
the local bishop, special collections mandated by the local 
bishop, and mission harvest festivals. 

ITCABIC, 3 (1986), p. 4. 
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No collection in favour of a parish or a parish organisation c. 1265 
may take place without the written approval of the parish 
priest. 
No collection in favour of the diocese or a diocesan organi
sation or in favour of a cause put forward by a diocesan or
ganisation may take place without the express written 
approval of the local bishop. A copy of such approval is to be 
kept in the diocesan archives. 

ITCABIC, 3 (1986), p. 7. 
Benefices properly so called do not exist in the Inter-territo- c. 1272 
rial Conference. 

ITCABIC, 3 (1986), p. 4. 
The Conference enrols every indigenous priest in Opus secu- c. 127 4 
ritatis on a diocesan basis. Clergy not covered in the above 
are to be provided for on the same basis as Opus securitatis 
by investment in a social security fund established for that 
purpose and administered by the Finance Committee of the 
diocese. 

ITCABIC, 3 (1986), p. 8. 
The Conference looks upon any act of administration deal- c. 1277 
ing with money or goods above the value of US $200,000 as 
an act of extraordinary administration. 

ITCABIC, 3 (1986), p. 4. 
The Conference sets US $500 as the minimum sum and US c. 1292 
$250,000 as the maximum amount for the value of goods 
whose alienation is proposed. 

ITCABIC, 3 (1986), p. 4. 
The permission of the local diocesan bishop is required to c. 1297 
lease ecclesiastical goods. The lease must be valid in civil 
law and may not exceed a period of ten years. 

ITCABIC, 3 (1986), p. 4 
The Conference permits the appointment of lay judges in tri- c. 1421 
bunals of the first instance. Lay judges who are appointed 
must be competent and of good repute. A lay judge however 
may serve only as one associate judge in the formation of a 
panel of three judges. 

ITCABIC, 3 (1986), p. 7. 
As long as the impossibility of constituting a college of c. 1425 
judges exists, the Conference permits a sole clerical judge in 
first instance trials. 

ITCABIC, 3 (1986), p. 8. 
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c. 1714 Where parties cannot agree on norms for settlement or arbi
tration, the civil law of the nation where the pact is entered 
into is to be followed. 

ITCABIC, 3 (1986) , p. 7. 
c. 1733 The Conference does not wish to establish a permanent of

fice dealing with seeking and suggesting equitable solutions 
when a person believes that he or she has been injured by a 
decree. 

ITCABIC, 3 (1986), p. 7. 

360 



5 - INDIA* 

The requirements from the candidates for the conferral of c. 230 
the stable ministry of lector and acolyte are: 
1. they should ordinarily have completed 21 years of age; 
2. they should have the needed human maturity, genuine 

piety, right intention and be acceptable to the commu
nity; 

3. they should have the desire to serve in the pastoral min
istry and be available for service in the diocese; 

4. they should undergo an adequate doctrinal and liturgical 
formation to be determined by their Ordinary; 

5. the lector must be able not only to read the word of God 
but also to explain it, without prejudice to c. 767, § 1. 
The acolyte must not only serve at the altar but also be a 
liturgical animator. Both of them must be true evangeliz
ers and be capable of being leaders at prayer meetings. 

CLCCL, p. 4. 
Drawing the attention of all diocesan bishops to c. 236 which c. 236 
requires that young aspirants to the diaconate are to be 
trained in a special house unless the diocesan bishop for 
grave reasons decides otherwise, the CCBI decrees that as 
for the spiritual, theological and pastoral formation of per-
manent deacons , the norms and directives contained in the 
programme submitted to the Holy See by the CBCI with the 
petition for permission to introduce the permanent diacon-
ate in India be followed. (Permanent Diaconate in India, 
approved by the Congregation for the Evangelization of Peo-
ples, prot. n. 3046/83 dated 5th July, 1983). Each bishop is 
free to decide whether the permanent diaconate is to be in
troduced in his diocese or not; however before doing so, he 
is to consult the bishops of the region ( cf. Letter of the Con
gregation referred to above). 

CLCCL, p. 4. 
The programme for priestly formation in India is to be re- c. 242 
vised as soon as possible. 
Arrangements will be made for this by the Commission for 
Clergy and Religious . 

CLCCL, p. 5. 

* The Conference of Catholic Bishops of India is the Latin rite branch of the 3-branch 
Catholic Bishops' Conference of India (the other branches respectively group bishops of the 
Malabar and Malankar Catholic Churches). The complementary norms to the Code are 
published in Complementary Legislation to the Code of Canon Law [= CLCCL], (1995). 
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c. 276 Permanent deacons are obliged to recite every day the morn
ing and evening prayer from the liturgy of the hours. If a par
ticular permanent deacon is unable to use any of the 
available translations, the Ordinary may substitute these 
prayers with other suitable prayers instead of them. 

CLCCL, p. 5. 
c. 284 Clerics are to wear suitable ecclesiastical dress in accor

dance with the norms of each regional episcopal conference 
( or its equivalent) and legitimate local custom, keeping in
tact, however, the prescriptions in this matter which are laid 
down for liturgical celebrations 

CLCCL, p. 5. 
c. 496 As for the norms to be laid down by the episcopal confer

ence with regard to the statutes of the council of priests, the 
CCBI resolves that the norms given in the Code ( cc. 495-502) 
are sufficient as basic directives. 

CLCCL, p. 5. 
c. 502 The CCBI determines that it be left to the diocesan bishop to 

entrust or not the functions of the college of consultors to 
the cathedral chapter. 

CLCCL, p. 5. 
c. 522 The CCBI decrees that diocesan bishops may adopt limited 

tenure policies for parish priests. The term is to be not less 
than six years as far as possible. 

CLCCL, p. 5. 
c. 535 The episcopal conference leaves it to the diocesan bishop to 

prescribe the maintenance of any other registers besides the 
parochial registers of baptisms, of marriages and of deaths. 

CLCCL, p. 6. 
c. 538 The CCBI determines that as regards the provision for ap

propriate maintenance and residence of parish priests who 
have resigned, the regulations for the social security of 
priests given in c. 127 4 are sufficient and are to be observed. 

CLCCL, p. 6. 
c. 722 The CCBI exhorts the faithful to use every occasion avail

able to spread the good news of Jesus Christ through the 
media of radio and television. They are to unite themselves 
with all persons of good will to see to it that the programmes 
given are imbued with genuine human and Gospel values ( cf. 
also c. 822 in this connection). Any priest or religious who 
has permission to preach can also do so on radio and televi-
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sion unless this is forbidden by his bishop/superior or by the 
diocesan bishop of the place when the programme is being 
recorded or aired. 

CLCCL, p. 6. 
Competent lay people may be allowed to preach during litur- c. 766 
gical services if on special occasions it is necessary or in par-
ticular cases it would be advantageous, keeping in mind the 
following criteria: 
1. Lay people who are invited to preach are to be persons 

who are living exemplary Christian lives, known for 
their fidelity to the Magisterium of the Church and pre
pared through a formation in Christian doctrine or scrip
ture. 

2. These lay people can be invited to preach on occasions 
such as: 
a) when the liturgy of the Word is celebrated without 

the presence of the priest or deacon; 
b) when there is no priest or deacon available who 

knows the language of the people, keeping in mind 
that the preaching is to be done at the end of the Eu
charistic celebration; 

3. Lay people can also be invited to speak to the assembly 
in certain special circumstances when it is deemed ap
propriate by the parish priest. However, this type of 
preaching is to be done only at the end of the Eucharis
tic celebration and never instead of the homily, which is 
to be given by the priest or deacon after the Gospel in 
conformity with c. 767. 

CLCCL, p. 6-7. 

See c. 766. c. 767 

Given the wide diversity in India among the people who desire c. 788 
baptism, the CCBI leaves it to ( each region or) each diocese to 
issue rules and/or regulations regarding the catechumenate 
contenting itself to draw attention to the following general 
norms established by it: 
1. The Obligations of Catechumens are as follows: 

a) they should go through different distinct steps of the 
catechumenate: 

b) they should participate in the liturgy of the Word, 
preferably on Sundays and other holy days of obliga
tion, with the community if possible; 
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c) they will continually purify their motivation for bap
tism, live an upright life and be ready to witness to 
their conversion. 

2. The Church accords Catechumens certain prerogatives 
proper to Christians: 

a) to receive blessings in the Church; 

b) to have god-parents who will accompany them on 
their pilgrimage of faith; 

c) to be given a burial with Christian funeral rites. 

CLCCL, p. 7. 

c. 804 Since there are sufficient directives in the Code clarifying 
the responsibilities of the diocesan bishop in the matter of 
taking steps to ensure catholic religious formation and edu
cation in schools, the CCBI does not consider it necessary at 
present to issue any further general norms in its regard ( cf. 
C. 773-780; 806; 827). 

CLCCL, p. 8. 

c. 831 See c. 722. 

c. 844 The episcopal conference leaves it to the diocesan bishop to 
decide, keeping in mind Church legislation in the matter, in 
which circumstance there is grave and pressing need suffi
cient to permit Catholic ministers to administer the sacra
ments of Penance, the Eucharist and the Anointing of the 
Sick to Christians not in full communion with the Catholic 
Church, and who are not members of the Eastern Churches. 

CLCCL, p. 8. 

c. 851 In virtue of the faculty granted to the CBCI by the Congrega
tion for Divine Worship (prot. 689/80 dated January 1 ,  1985) 
to delegate to the Regional Councils of Bishops its authority 
concerning liturgical adaptations and inculturation in India, 
the CCBI leaves it to the Regional Episcopal Conferences to 
adapt the Rite of Christian Initiation for Adults for their cate
chumenate. The CCBI wishes to draw the attention of the 
Regional Episcopal Conferences to the documents of the 
same Congregation on this matter. (De Initiatione Christi
ana Adultorum dated January 6, 1972). 

CLCCL, p. 8. 

c. 854 Baptism is to be conferred by immersion or by pouring. The 
CCBI leaves it to the local Ordinary to decide in which cir
cumstances baptism by immersion is to be permitted. 

CLCCL, p. 8. 
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In the case of baptism of an adopted child, the names of the c. 877 
adopting parents are to be recorded in the register of bap-
tisms. The names of the natural parents may be recorded if 
the adopting parents so desire and the natural parents have 
no objection. 

CLCCL, p. 9. 

The CCBI determines that the sacrament of confirmation c. 891 
can be conferred also later that the age of discretion, say at 
around the age of 12- 14  years, unless there is danger of 
death, or, in the judgement of the minister, a grave reason 
suggests otherwise. 

CLCCL, p. 9. 

The episcopal conference leaves it to the diocesan bishop to c. 895 
decide whether the names of those confirmed, the minister, 
the parents, the sponsors and the place of confirmation are 
to be recorded in the confirmation register of the diocesan 
curia or in the register to be kept in the parochial archives. 

CLCCL, p. 9. 

The CCBI considers that the norms given in c. 964 regarding c. 964 
the confessional are sufficient for the present. 

CLCCL, p. 9. 

The CCBI does not enact any particular law for engagement c. 1062 
before marriage, but leaves the matter of engagement to the 
existing practices or to the local customs of the community 
or tribe, provided, in the judgement of the diocesan bishop 
or the Regional Episcopal Conference, these are acceptable 
to the Church. 

CLCCL, p. 9. 

The CCBI decrees that proper religious instruction be given c. 1067 
before marriage so that the parties become fully aware of 
the meaning and purpose as well as the obligations of Chris-
tian marriage. 
As regards the questions to be asked of the parties before 
marriage, the CCBI directs that the prenuptial enquiry forms 
be filled in. Wherever necessary these forms should be 
brought up to date. 
The Conference also decrees that at least two banns should 
be published before marriage. They may be read in the 
Church or they may be put up on the parish notice-board 
after making a reference to them in the announcements. Or
dinarily the banns should be published at least two weeks 
before marriage. Dispensation from banns should normally 
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not be given. In cases of necessity, dispensation from one 
bann may be given by the vicar-forane but dispensation from 
more than one bann must be obtained from the local Ordi
nary or his delegate. 
The parish priest, after sufficient enquiry, may exempt from 
the reading of banns at all places where the parties have lost 
domicile. 
In case no banns are read, the freedom of the parties to 
marry is to be established by taking a written oath of free 
state in the presence of two reliable witnesses. If one party 
is a non-Catholic, this party has also to obtain an affidavit or 
its equivalent, attesting to the free state. 
The local Ordinary is to decide whether banns are to be read 
or not in mixed marriages. 
When the parties belong to different dioceses in India, it is 
not necessary that the marriage dossier be sent through the 
Diocesan Curia. 

CLCCL, p. 10. 
c. 1 1 12 In cases where no priest or deacon is available to assist at 

marriage, the CCBI leaves it to the diocesan bishop to dele
gate a suitable lay person, meeting the requirements of 
c. 1112, to assist at such marriages, after obtaining the per
mission of the Holy See. 

CLCCL, pp. 10-11. 
c. 1 120 In virtue of the faculty granted to the CBCI by the Congrega

tion for Divine Worship (prot. 689/80 dated 21-0 1-1985) to 
delegate to the Regional Councils of Bishops its authority 
concerning liturgical adaptations and inculturation in India, 
the CCBI leaves it to the Regional Episcopal Conferences to 
take up the matter of adapting the rite of marriage to the so
cial and cultural needs of their own regions, keeping in mind 
the provisions of c. 1120 and consulting for this purpose 
both experts in the field and also persons in the active minis
try, and some at least of the laity competent to give sugges
tions in this matter.  A proper catechesis should be 
conducted before using the new rite, explaining its meaning 
and its need. 

CLCCL, p. 11. 
c. 1 126 The declarations and promises fixed by c. 1125, which are to 

be made by the catholic party in a mixed marriage are to be 
made in writing. The non-Catholic party is to be informed 
about these declarations and promises in good time before 
the marriage. After having ascertained that these have been 
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brought to the knowledge of the non-Catholic party, the 
priest should sign a statement to this effect. The declarations 
and promises of the Catholic party and the signed statement 
of the priest should be preserved along with the marriage 
dossier so that there is proof of the same in the external fo
rum. 

CLCCL, p. 11 
The CCBI decrees that a dispensation from canonical form c. 1 127  
in mixed marriages may only be granted for grave reasons 
such as the following: 
Serious problems of conscience; 
Compelling demands for the spiritual well being of the par
ties and tranquillity of the family relationship; 
An important factor in the grant of the dispensation is the fu
ture well-being of the family: respect for the faith of the 
Catholic party; assurance that the children will be brought 
up as Catholics; a founded hope that the parties may day by 
day achieve a holier and fuller family life. 
In such cases, some public form approved by the local Ordi
nary is always to be observed. If such public celebration 
involves participation in the religious ceremonies of non
Catholics and specially non-Christians, the principles regard
ing "communicatio in sacris" should be observed. In the 
case of a mixed marriage between a Catholic and a non
Catholic Oriental the dispensation from canonical form must 
not include a dispensation from the sacred rite of blessing. 
Care is to be taken that appropriate entries regarding the 
marriage celebrated with dispensation from form are made 
by the parish priest in the parish registers. 

CLCCL, pp. 11-12. 
The table of a fixed altar is usually to be of a single natural c. 1236 
stone. However, other worthy and solid materials may also 
be used. 

CLCCL, p. 12. 
In accordance with the prescriptions of c. 1246, the CCBI de- c. 1246 
crees that besides Sunday, the days of obligation to be ob-
served in its territory are: Christmas and the Assumption of 
our Lady. The Epiphany, the Ascension of Christ and the 
feast of the Body and Blood of Christ are transferred to Sun-
days. The feasts of Mary the Mother of God, the Immaculate 
conception, St. Joseph, Saints Peter and Paul and All Saints 
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are suppressed as days of obligation in India. ( cf. Rescript 
from Holy See, prot. 5780/83 dated 12-12-1983). 

CLCCL, p. 12. 
c. 1249 All Christ's faithful are obliged by divine law each in his or 

her own way, to do penance. However, so that all may be 
joined together in a certain common practice of penance, 
days of penance are prescribed. On these days the faithful 
are in a special manner to devote themselves to prayer, to 
engage in works of piety and charity, and to deny themselves 
by fulfilling their obligations more faithfully and especially 
by observing fast and abstinence. 
These days of fast will be Ash Wednesday and Good Friday. 
The days of abstinence will be Ash Wednesday and all Fri
days of the year. 
This Conference decrees that our faithful fulfill the obliga
tion of abstinence by choosing at least one of the following 
forms of prayer/penance/works of charity: 
1. Attending Mass or making a 15-minute visit to the 

Blessed Sacrament or doing 15 minutes of reading of the 
Bible or a 15-minute meditation on the Passion of Our 
Lord or making the Way of the Cross; 

2. Missing breakfast or any one meal; 
3. Taking strictly vegetarian meals ( avoiding fish and eggs 

as well); 
4. Abstaining from alcohol (for those who drink); 
5. Abstaining from smoking (for those who smoke); 
6. Abstaining from beverages (like tea/coffee) between 

meals; 
7. Giving 10% of one's daily earnings in charity; 
8. Abstaining from meat for those for whom meat is part of 

their regular diet. 
The Regional Episcopal Conference or the diocesan bishop 
may suggest other choices or restrict the above list as neces
sary. 

CLCCL, p. 12-13. 
c. 1262 As all Christ's faithful have the obligation to provide for the 

needs of the Church ( c. 222), the CCBI decrees the follow
ing: 
1 .  Norms are to be drawn up at the regional or diocesan 

level specifying the minimum contribution to be made 
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by each family for the support of the local Church e.g. at 
least one percent of the annual income or for the very 
poor one day's wages per year; 

2. Besides, parishes, institutions, priests and religious are 
reminded of their obligation to contribute for the sup
port of the Church at the diocesan and national level ac
cording to their means. 

The funds from the above as also from Sunday collections, 
other offerings made by the faithful on the occasion of sacra
ments and sacramentals, as also extra-ordinary amounts col
lected as a result of special drives are to be so organized as 
to enable the Church in India to gradually become self
reliant. 

CLCCL, p. 13-14. 
Since at present some schemes of social security for priests c. 127 4 
are in vogue in the dioceses in India, the CCBI does not feel 
the need of establishing a fund of its own for this purpose. 
However, it directs that the organization of such schemes be 
done in a proper manner by having suitable rules drawn up 
in agreement with the priests. Such rules should specify pro-
visions for the appropriate residence, maintenance and med-
ical care of all diocesan priests in sickness, old age and 
retirement. 

CLCCL, p. 14. 
The CCBI determines that any act of administration by the c. 1277 
diocesan Bishop, involving an expenditure of Rs.4,00,000/ -
or more is to be considered as an act of extraordinary ad
ministration. 
Donations or bequests which have recurring long term obli
gations ( of over 20 years) are also to be considered acts of 
extraordinary administration. 

CLCCL, p. 14. 
The CCBI establishes that the approved minimum sum for c. 1292 
the alienation of ecclesiastical goods is Rs. 1,00,000/ - and 
the approved maximum sum is Rs. 10,00,000/-. 

CLCCL, p. 15. 
In accordance with c. 1297, the CCBI establishes the follow- c. 1297 
ing norms for the leasing of immovable property: 
1. The written consent of the diocesan bishop has to be ob

tained for every act of leasing; 
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2. The bishop has to consult the College of Consultors and 
the Finance Committee if the value of the property to be 
leased is below the minimum approved by the Confer
ence in connection with c. 1292; if the value of the prop
erty is above the minimum amount, the bishop has to 
obtain the consent of the College of Consultors and the 
Finance Committee. 

3. The document of lease should always be made out in the 
form of a contract, if possible in a format also valid in 
civil law. It is recommended that every bishop, with the 
help of the Finance Committee, should determine the 
criteria for leasing, drawing up a list of properties that 
may be leased and specifying which among these may be 
leased on a long term basis and which on a short term 
basis. 

CLCCL, p. 15. 
c. 1421 The CCBI permits diocesan bishops to appoint competent 

lay persons as judges as per the norms contained in c. 1421. 
CLCCL, p. 15. 

c. 1714 The CCBI does not feel the need to give its own norms for 
agreements, compromises and arbitrations; and it decrees 
that the provisions of c. 1714 are sufficient for this purpose. 

CLCCL, p. 15-16. 
c. 1733 The CCBI at least for the present does not prescribe that 

each diocese should establish a permanent Office or Council 
for seeking equitable solutions for problems. However, it ad
vises individual bishops to provide for fitting conciliation 
measures in each diocese so as to avoid conflicts within the 
Christian community. 

CLCCL, p. 16. 
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1. In accordance with the prescription of c. 8, § 2, the Irish c. 8 
Episcopal Conference hereby decrees that laws emanat-
ing from the Episcopal Conference, once approved by 
the Holy See, be published in Intercom (Catholic Com
munications Institute of Ireland) and that the date of 
promulgation be the last day of the month appearing on 
the particular issue of that journal or, in the case of a 
double-month issue, the last day of the second month. 

2. In order that these laws be made known as widely as 
possible, the Conference further decrees that, without 
prejudice to their formal promulgation as in no. 1 above, 
they also be offered for publication to The Furrow (the 
Furrow Trust) and to Doctrine and Life (Dominican 
Publications). 

Intercom, 18 (1987-1988), p. 4. 

In accordance with the prescription of cc. 281, § 2, and 538, c. 281 
§ 3, the Irish Episcopal Conference hereby decrees that, 
while leaving the details to be worked out in each diocese in 
accordance with its own circumstances and traditions: 
1. Each diocesan bishop have a specific and funded 

scheme, adequately designed to provide worthy mainte
nance and accommodation for all the infirm, ill, old and 
retired priests of his diocese; 

2. A number of priest-representatives of the priests of the 
diocese be actively involved in the administration of the 
scheme; 

3. The adequacy of the scheme be reviewed regularly. 
Intercom, 18 (1987-1988), p. 4. 

In accordance with the prescription of c. 284, the Irish Epis- c. 284 
copal Conference hereby decrees that, since a distinctive 
form of clerical dress has a particular significance and since 
such a distinctive attire is expected by the faithful in our 
country, all clerics will continue to wear such clerical dress 
as will give public witness to their priesthood or clerical 
state. 

Intercom, 18 (1987-1988), p. 5. 
See c. 1265. c. 439 

* The complementary norms to the Code promulgated by the Irish Episcopal Conference 
are published in Intercom. The Conference brings together the bishops both from the 
Republic of Ireland and from Northern Ireland. (Editors' note.) 
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c. 455 

c. 502 

c. 522 

See c. 8. 
In accordance with the prescription of c. 502,  § 3, the Irish 
Episcopal Conference hereby decrees that it empowers the 
diocesan bishops who wish to entrust the functions of the 
college of consultors to the cathedral chapter, to do so. 

Intercom, 18 (1987-1988), p. 5. 
In accordance with the prescription of c. 522, the Irish Epis
copal Conference hereby decrees that, in view of the need to 
maintain the principle of stability in a parish priest's appoint
ment, while at the same time to cater for special situations 
which may on occasion call for an appointment other than 
"for an indeterminate period of time," a diocesan bishop may 
appoint a parish priest for a period of not less than six years, 
renewable at the bishop's discretion for further periods of 
six years each. 

Intercom, 18 (1987-1988), p. 6. 
c. 535 In accordance with the prescriptions of cc. 535, § 1, and 895, 

the Irish Episcopal Conference hereby decrees that, in view 
of the long-established practice in this country, a register of 
confirmation be kept in each parish rather than a central reg
ister at the diocesan Curia. 

c. 538 See c. 281. 
Intercom, 18 (1987-1988), p. 6. 

c. 766 In accordance with the prescription of c. 766 , the Irish Epis
copal Conference, while stressing that the homily at any 
Mass may be given only by a priest or deacon ( cf. c. 767, § 1 ), 
hereby decrees that in the circumstances of this country it 
may in some particular cases be advantageous (though 
rarely, if ever, necessary) to allow a layperson to preach in a 
church or oratory, provided permission be given by the dioc
esan bishop, even by way of general regulation. 

Intercom, 18 (1987-1988), p. 7. 
c. 767 See c. 766. 
c. 792 In keeping with the age-old missionary tradition of the Irish 

Church, and recognising all that is already being done in this 
regard by various approved ecclesiastical agencies in this 
country, the Irish Episcopal Conference hereby in accor
dance with the prescription of c. 792 decrees that every en
couragement be given to such agencies in their endeavour to 
give a fraternal welcome and an appropriate pastoral care to 
those who come to Ireland from missionary territories for 
the purpose of work or study. 

Intercom, 18 (1987-1988), p. 7. 
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Taking account of the competence and the activities of the c. 804 
Episcopal Commissions for Education and for Catechetics, 
with their many associated bodies, all of which constantly 
monitor the matter of Catholic religious education and ad-
vise the Episcopal Conference accordingly, the Irish Episco-
pal Conference hereby in accordance with the prescription 
of c. 804, § 1, decrees that the general norms at present in 
force remain operative and that new norms be issued as oc-
casion may demand. 

Intercom, 18 (1987-1988),  p. 8. 
In accordance with the prescription of c. 877, § 3, the Irish c. 877 
Episcopal Conference hereby decrees that the resolution 
adopted by the Episcopal Conference at its meeting in No-
vember 1980 be confirmed, viz.: 

"It was decided that a central baptismal register for 
all adopted children be kept in each diocese. This is 
to be kept either at the diocesan Curia or in a parish 
or centre specially designated by the diocesan bishop 
for this purpose. It has been agreed that the ( civil) 
Adoption Board would, on the adoption of a child, 
send to this office all relevant information necessary 
for the issuing of baptismal certificates, " 

and that the following amendment be added to this resolu
tion: 

It is recognised however that because of circum
stances at present obtaining in Northern Ireland, 
greater flexibility is necessary there in the applica
tion of this resolution. Hence we empower the bish
ops of the Armagh Province to deal with this matter, 
when it arises within their jurisdiction. 

Intercom, 18 (1987-1988), p. 8. 
In accordance with the prescription of c. 891 ,  and in view of c. 891 
the long-established and pastorally successful practice in 
this country, the Irish Episcopal Conference hereby decrees 
that (apart from "a danger of death" or where "in the judge-
ment of the minister a grave reason suggests otherwise") the 
sacrament of confirmation be conferred on the faithful not 
"at about the age of discretion," but rather towards the end 
of the primary-school education curriculum, i.e., at about the 
age of 11 or 12 years. 

Intercom, 18 (1987-1988), p. 9. 
See c. 535. 
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c. 961 In accordance with the prescription of c. 961, § 2, the Irish 
Episcopal Conference hereby decrees that at the present 
time the conditions for this extraordinary rite (i.e. Rite III, 
general absolution) are not realised in our country, where 
people would not, without any fault on their part, have to 
wait a long time for an opportunity to go to confession -
without prejudice however to the right of the diocesan 
bishop as determined in c. 961, § 2. 

Intercom, 18 (1987-1988), p. 9. 
c. 1067 In accordance with the prescription of c. 1067, and by reason 

of the issue (dated 22 April 1984) by the Episcopal Confer
ence of the new "Pre-Nuptial Enquiry Form" with its accom
panying explanatory document,  the Irish Episc opal 
Conference hereby decrees that the publication of marriage 
banns be required no longer. 

Intercom, 18 (1987-1988), p. 10. 

c. 1251 1. In accordance with the prescriptions of cc. 1251 and 
1253, the Irish Episcopal Conference hereby decrees 
that the manner of observing the law of fast and absti
nence be as determined by the Episcopal Conference in 
November 1983 (Minutes, 2.2.x) and as set out in the 
Statement issued on that occasion (November 1983, Ap
pendix reproduced below). 

2. In order that the notion and the practice of penance as an 
essential part of Christian life be adequately renewed and 
inculcated ( cf. c. 1249; Pcenitemini), the Episcopal Con
ference further decrees that the National Conference of 
Priests of Ireland be asked to prepare, in consultation 
with such other bodies as it may think appropriate, a 
thorough catechesis of the faithful, including suggestions 
as to the most effective pastoral means of conducting 
this catechesis. 

Appendix 

1.  The new Code of Canon Law which comes into force 
on the first Sunday of Advent of 1983 reminds us that 
all of Christ's faithful are obliged to do penance. The 
obligation arises in imitation of Christ himself and in 
response to his call. During his life on earth, not least 
at the beginning of his public ministry, Our Lord under
took voluntary penance. He invited his followers to do 
the same. The penance he invited would be a participa
tion in his own suffering, an expression of inner con
version and a form of reparation for sin. It would be a 
personal sacrifice made out of love for God and our 
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neighbour. It fo llows, that, if we are to be true, as 
Christians, to the spirit of Christ , we must practise 
some form of penance. 

2. So that all may be united with Christ and with one an
other in a common practice of penance, the Church 
sets aside certain penitential days . On those days the 
faithful are to devote themselves in a special way to 
prayer, self-denial and works of charity. Such days are 
not designed to confine or isolate penance but to iten
sify it in the life of the Christian right through the year. 

3. Lent is the traditional season of renewal and penance 
in the Church . The new Code reaffirms this. It also pre
scribes that Ash Wednesday and Good Friday are to be 
observed as days of fast and abstinence. Fasting means 
that the amount of food we eat is considerably re
duced. Abstinence means that we give up a particular 
kind of food or drink or form of amusement . Those 
over 18 are bound by the law of fasting until the begin
ning of their 60th year, while all over 14 are bound by 
the law of abstinence. Priests and parents are urged to 
foster the spirit and practice of penance among those 
too young to be the subjects of either law. 

4. Because each Friday recalls the crucifixion of Our 
Lord, it too is set aside as a special penitential day. The 
Church does not prescribe however that fish must be 
eaten on Fr idays . It  never did . Abstinence always 
meant the giving up of meat rather than the eating of 
fish as a substitute. What the Church does require, ac
cording to the new Code is that its members abstain on 
Fridays from meat or some other food or that they per
form some alternative work of penance laid down by 
the Bishops' Conference. 

5. In accordance with the mind of the universal Church, 
the Irish Bishops remind their people of the obligation 
of Friday penance, and instruct them that it may be ful
filled in one or more of the following ways: 
i. by abstaining from meat or some other food; 
ii. by abstaining from alcoholic drink, smoking, or 

some form of amusement; 
iii. by making the special effort involved in family 

prayer, taking part in the Mass, visiting the Blessed 
Sacrament or praying the Stations of the Cross; 

iv. by fasting from all food for a longer period than 
usual and perhaps by giving what is saved in this 
way to the needy at home and abroad; 

v. by going out of our way to help somebody who is 
poor, sick, old or lonely. 

6. While the form of penance is an option and doesn't 
have to take the same form every Friday, the obligation 
to do penance is not. There is a serious obligation to ob
serve Friday as a penitential day. We are confident that 
the Irish people as a whole will take this obligation to 
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c. 1253 

c. 1262 

c. 1265 

heart. We recommend that each person should choose 
some form of penance for Fridays in memory, as was 
Friday abstinence, of the passion and death of Our 
Lord. 

Intercom, 18 (1987-1988), pp. 10-1 1 .  

See c .  1251. 

Since, in accordance with the tradition and the customs of 
this country, the material support of the Church comes exclu-
sively from the voluntary offerings of the faithful, and since 
the practice varies from one diocese to another, the Irish 
Episcopal Conference hereby in accordance with the pre
scription of c. 1262 decrees that this matter be left to the de
termination of each individual diocesan bishop. 

Intercom, 18 (1987-1988), p. 12. 

In accordance with the prescription of c. 1265, § 2, the Irish 
Episcopal Conference hereby decrees that, pending their 
more detailed review at a future plenary council (cf. c. 439, 
§ 1), nos. 307-3 14 of the Plenary Council of Maynooth 1956 
be observed integrally in their spirit and, in so far as they are 
not incompatible with the Code of Canon Law, in their letter. 

Intercom, 18 (1987-1988), p. 12. 

c. 1292 1. In accordance with the prescription of c. 1292, § 1, and 
in accordance with the decision taken at the meeting of 
the Conference, March 1984 (Minutes 2.2.iii), the Irish 
Episcopal Conference hereby decrees that the approved 
minimum sum be £100 ,000 (one hundred thousand 
pounds sterling) and the maximum sum £1,000,000 (one 
million pounds sterling). 

2. The Conference further decrees that, in order to cater 
for the inevitable variation in monetary values, each of 
these sums be understood to be linked to the percentage 
increase ( or decrease) in the cost-of-living index of the 
country, to be interpreted and determined each year 
from the date of this decree by the Episcopal Confer
ence. 

Intercom, 18 (1987-1988), pp. 12-13. 

c. 1421 In accordance with the prescription of c. 142 1, § 2, the Irish 
Episcopal Conference hereby decrees that laypersons, duly 
qualified and experienced, may be appointed judges in eccle
siastical tribunals in this country. 

Intercom, 18 (1987-1988), p. 13. 

c. 1425 In accordance with the prescription of c. 1425, § 4, and in re
spect of judicial cases of nullity of marriage at first instance, 
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if it is not possible, because of the scarcity of judges, to con
stitute a college of judges for each case without causing 
undue delay in determining the cases before the court, the 
Irish Episcopal Conference hereby decrees that the bishop
moderator of each regional marriage tribunal may entrust 
cases to a sole clerical judge of proven knowledge and expe
rience who, where possible, shall associate with himself an 
assessor and an auditor. This decree is to be reviewed after 
five years. 

Intercom, 18 (1987-1988), p. 14. 
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Laymen of mature age and exemplary Christian life, judged c. 230 
to be suitable by their diocesan bishop, may be installed on a 
stable basis in the ministries: 
1. of lector, after one year of fulltime study in a Catholic 

Theological Institute; 
2. of acolyte, after two years of fulltime study in a Catholic 

Theological Institute. 
GD (October 1994), p. 3. 

The Programme of Formation for Permanent Deacons as ap- c. 236 
proved for New Zealand by the Sacred Congregation for Di-
vine Worship and the Discipline of the Sacraments, Prot. no 
1187 /88, 28-06-1991 is to be followed. 

GD (October 1994), p. 4. 
In accordance with the prescriptions of c. 242, "The Charter c. 242 
of Priestly Formation" as approved for New Zealand by the 
Sacred Congregation for Catholic Education, remains in 
force until adapted to new circumstances with the approval 
of the Apostolic See. 

GD (October 1994), p. 6. 
Permanent deacons are obliged to the morning and evening c. 276 
prayer of the Liturgy of the Hours each day. 

GD (October 1994), p. 7. 
While leaving the specifics to be formulated in each diocese c. 281 
in accordance with its own circumstances and customs: 

a) in the exercise of his responsibility, each diocesan 
bishop is to have a specific and funded scheme, ade
quately designed to provide worthy maintenance and 
accommodation for all the infirm, elderly and retired 
priests of his diocese; 

b) a number of priests ( ex officio, and representatives 
of the priests of the diocese) are to be involved in the 
administration of the scheme; 

c) the adequacy of the scheme is to be reviewed regu
larly; 

d) the scheme is to apply also to a bishop who has re
signed. 

GD (October 1994), pp. 8-9. 

* The complementary norms to the Code promulgated by the New Zealand Bishops' 
Conference are published in General Decrees [ = GD], (October 1994). (Editors' note.) 
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c. 284 The criteria for clerical dress is to be: 
1. identifiable as clerics; 
2. appropriate to the occasion. 
It is left to the diocesan bishop to be more specific if he 
judged it appropriate. 

GD (October 1994), p. 10. 
c. 402 See c. 281 
c. 496 In accordance with the prescriptions of c. 496, the New 

Zealand Catholic Bishops Conference decrees that the Pres
byteral Council in each diocese shall have an Executive 
Committee chaired by the diocesan bishop or his delegate. 
The Presbyteral Council is to meet at least twice each year. 
The mandate of priests elected to the Presbyteral Council or 
named by the diocesan bishop is not less than two years nor 
more than five, renewable. 
The duties of the Presbyteral Council shall be coordinated 
with those of other diocesan bodies. 

GD (October 1994), p. 11. 
c. 535 In view of the long-established practice in New Zealand, a 

Register of Confirmations is to be kept in each parish, rather 
than in the Central Register at the diocesan curia. 

c. 538 
c. 766-77 

In addition to the Registers of Baptism, of Marriages and of 
Deaths, there is to be in each parish in New Zealand a Regis
ter of Confirmations. 

GD (October 1994), p. 13. 
See c. 281 
The New Zealand Catholic Bishops Conference hereby de
crees that members of the lay faithful, certified by the local 
Ordinary to be doctrinally competent and of exemplary 
Christian life may be authorised by him to preach in a 
church or oratory in the following circumstances: 

when there is no priest or deacon who can converse in 
the language of the people; 
when the Liturgy of the Word is celebrated without a 
priest or deacon; 
when seminarians who have completed their studies in 
theology are sent to parishes as part of their pastoral for
mation; 
when the Diocesan Bishop judges it opportune. 
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In conformity with c. 767, § 1 ,  the homily is always to be 
given by a priest or deacon. For children's Masses, however, 
the norms contained the Directory on Children's Masses con
tinue to apply. 

GD (October 1994), p. 15. 
1. a) Those requesting admittance to the catechumenate c. 788 

must do so freely. They must lead a life in harmony 
with the Gospel and the Church and, if married, they 
must be in a marital state recognised by the Catholic 
Church. 

b) Those adults desiring to become members of the 
Church are normally to be instructed in a catechu
menate programme in their parish. 

c) The content of the instruction is to be in accord with 
the 1992 Catechism of the Catholic Church, so that 
catechumens are introduced into the beliefs, liturgy, 
life of faith and the apostolic work of the Church. 

d) It is the responsibility of the parish priest to ensure 
that the duration of the programme and the contents 
of the instruction are adequate for each individual. 

e) Catechists and sponsors must have an adequate 
knowledge of the Catholic faith and lead a life in ac
cordance with Church teaching. 

2. Cateeopchumens may: 
a) apply for tagged positions in Catholic Integrated 

Schools; 
b) be granted preferential enrolment for their children 

at Catholic Integrated Schools; 
c) celebrate the Catholic form of marriage and receive 

blessings and ecclesiastical burial. 
3. Children of a catechetical age, with the consent of their 

parents, are to be instructed in a programme adapted 
to their needs. 

4. The liturgical norms of the Rite of Initiation of Adults or 
of Children are to be followed. 

GD (October 1994), pp. 19- 20. 
If possible, all catechumens are to participate in at least one c. 851 
of the liturgical ceremonies of the Rite of Christian Initiation 
in the Cathedral Church with their diocesan bishop. 

GD (October 1994), p. 22. 
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c. 877 In accordance with the prescriptions of c. 877, § 3, the New 
Zealand Catholic Bishops Conference decrees that baptism 
may not lawfully be administered before adoption has taken 
place, unless: 

a) there has been a specific request by the natural par
ent(s) and there is a founded hope that the child will 
be brought up in the Catholic faith; or 

b) there is danger of death. 
If the adopting parents are aware that the child was baptised 
before adoption, they are to ask that the following note be 
made in the baptismal register: 
"This child was legally adopted as (name) on (date) at 
(place) by (names of adopting parents)." 
Thereafter the certificate of baptism will carry only the 
child's adopted name and the names of the adoptive parents. 
Records of Baptism of an adopted child should not include 
the name(s) of the natural parent(s). In those cases where 
baptismal records include the name(s) of the natural par
ent(s), any certificate issued for whatever purpose must not 
disclose this information. 

c. 895 See c. 535. 
GD (October 1994), pp. 23-24. 

c. 952 The offering for legacy Masses is to be five dollars for each 
of the first twenty Masses and, thereafter, ten dollars for 
each Mass. 
The offering for Masses is to be five dollars for each of the 
first twenty Masses and, thereafter, ten dollars for each 
Mass, and any division of Mass offerings for November 
Masses is to be at five dollars for each Mass. 

GD (October 1994), p. 26. 
c. 964 Confessionals and confessional rooms should be so con

structed that penitents have the option of remaining anony
mous. 

GD (October 1994), p. 27. 
c. 1067 Before a marriage takes place, the officiating priest is re

sponsible for: 
1. ascertaining the freedom of the couple to marry; 
2. preparing the couple adequately; 
3. completing the pre-nuptial papers approved for use in 

New Zealand; 
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4. obtaining any dispensations/permissions that are needed; 
5. ensuring that marriage papers from outside New Zealand 

have been processed by the diocesan curia of the place of 
marriage; 

6. notifying the place of baptism of the Catholic spouse(s) 
of the marriage; 

7. returning the marriage papers to the diocesan curia of 
the place of marriage. 

GD (October 1994), p. 29. 
For the lawful celebration of marriage in New Zealand, each c. 1083 
party is to have completed the eighteenth year of age. 

GD (October 1994), p. 30. 
The New Zealand Bishops Conference gives its approval to c. 1 112 
member bishops who may decide to request the permission 
of the Apostolic See for granting this faculty. 

GD (October 1994), p. 31. 
The New Zealand Catholic Bishops Conference determines c. 1 126 
that 

a) the Catholic seeking the permission/dispensation is 
to read and then sign the declaration and promise; 

b) the Catholic's signature on the formula, counter
signed at the end of the form by the instructing priest, 
is to be taken as proof that the declaration and prom
ise have been made; 

c) if for some reason the Catholic, although willing to 
make the declaration and promise, is unwilling to 
sign, it will be for the diocesan bishop to decide what 
alternative proof he will accept that the declaration 
and promise have been made; 

d) when the declaration and promise are not made in 
the presence of the other party it is the responsibility 
of the priest (deacon) to ensure this other party is in
formed. The priest (deacon) will testify to this fact on 
the appropriate form. 

GD (October 1994), pp. 32-33. 
The criteria for granting dispensations from Canonical form c. 1 127  
are: 

a) that the Catholic party's reason for the dispensation 
does not indicate a lack of commitment to his/her 
Faith; and 
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b) that the Catholic party is seeking this dispensation 
out of respect for the non-Catholic's commitment to 
his/her own Faith; or 

c) that in the informed judgment of the Local Ordinary 
the refusal of the dispensation could constitute a 
grave danger to the faith of the Catholic party or to 
the peace and harmony of the couple. 

GD (October 1994), p. 34. 
c. 1236 Fixed altars are to be constructed with natural stone or any 

solid worthy material approved by the diocesan bishop. 
GD (October 1994), p. 36. 

c. 1246 1. The following are to be observed as Holy Days of Obliga
tion: the Nativity of Our Lord, the Ascension of Our 
Lord, the Assumption of the Blessed Virgin Mary, All 
Saints. 

2. The following Solemnities are transferred to Sundays: 
the Epiphany, Corpus Christi, the Feast of the Apostles 
Saints Peter and Paul. 

3. The Solemnities of the Motherhood of God, the Immacu
late Conception and St. Joseph are not to be observed as 
Holy Days nor transferred to Sundays. 

GD (October 1994), p. 37. 
c. 1251 The practice of fasting and abstinence from meat are to be 

observed on Ash Wednesday and Good Friday. 
On all other Fridays of the year, the law of the common prac
tice of penance is fulfilled by performing any one of the fol
lowing: 

a) abstaining from meat or some other food; 
b) abstaining from alcoholic drink, smoking or some 

other form of amusement; 
c) fasting from all food for a longer period than usual; 
d) giving what is saved as the result of fasting and absti

nence to the needy at home or abroad; 
e) going out of the way to help somebody who is poor, 

sick, old or lonely; 
f) making an extra effort in terms of family prayer, par

ticipating in the Mass, visiting the Blessed Sacrament, 
or praying the Stations of the Cross. 

GD (October 1994), p. 39. 
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See c. 1251 
In accordance with the prescriptions of 1262 regarding col
lections and financial contributions, the New Zealand Catho
lic Bishops Conference hereby decrees that: 

a) each parish priest shall inform the faithful about the 
purpose of each special collection and, in due time, 
shall give an account of the results, in accordance 
with the prescription of c. 1287, § 2; 

b) collections for cultural or philanthropic purposes 
shall not be taken up during a liturgical service in 
parishes and oratories without the prior authorisa
tion of the local Ordinary; 

c) more detailed norms will be determined in each dio
cese by the diocesan bishop. 

GD (October 1994), p. 41. 

c. 1253 

c. 1262 

n view of the fact that no benefices properly so called exist c. 1272 
in New Zealand, no regulations are made in their regard. 

GD (October 1994), p. 43. 
The following are acts of extraordinary administration for c.  1277 
Diocesan Bishops: 

a) an act of administration by which a diocese would be 
committed to an annual repayment, principal and in
terest of, or in excess of, NZ $150,000; 

b) an act of administration by which a diocese would 
forego an annual sum equal to NZ $60,000. 

GD (October 1994), p. 44. 
The maximum sum for alienation as mentioned in c. 1292, c. 1292 
§ 1 is NZ $1,500,000. 
The minimum sum for alienation as mentioned in c. 1292, § 1 
is NZ $150,000. 

GD (October 1994), p. 46. 
All cases are to be drawn up in accordance with the norms c. 1297 
of civil law. 
Except when the lease is to a work of the apostolate the 
monetary consideration is to be approximately the ruling 
market value. 
Leases for periods of longer than nine years require the con
sent of the authority competent according to c. 1292, § 1. 

GD (October 1994), p. 48. 
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c. 1421 In virtue of c. 1421, § 2, the New Zealand Catholic Bishops 
Conference permits that the Diocesan Bishop or Moderator 
of any tribunal within our territory may appoint lay persons 
as judges. Where necessity suggests one of these may be 
chosen in forming a college of judges. 

GD (October 1994), p. 49. 
c. 1425 Since in the Tribunal of First Instance for the territory of the 

New Zealand Catholic Bishops Conference it is not always 
possible to always constitute Colleges of judges, we - for as 
long as the impossibility persists - permit the Moderator of 
the Tribunal to entrust cases to a sole clerical judge. Where 
possible, the sole judge is to associate with himself an asses
sor and auditor. 

GD (October 1994), p. 50. 
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See c. 804. c. 226 
The Catholic Bishops' Conference of Nigeria prescribes and c. 230 
decrees the following prerequisites for laymen to be in-
stalled formally in the ministry of lecture and acolyte:-

A. General Guidelines for Both Lector and Acolyte 

1. He must have a good reputation in the community, and 
be free of qualities that would cause scandal if later de
tected. 

2. He must be properly married or, if single, a fully mature 
adult. It would not be wise to install a man as lector or 
acolyte who may later put himself in a condition in 
which he could not receive the sacraments. 

3. Number 2 sets the minimum age well enough. The maxi
mum age for installation permitted for ministers should 
be 60 years. 

4. Not to be conferred on anyone just to honour him or re
ward him for long service to the community. Conferral of 
ministry must be an upgrading for the whole community 
and be conferred on a man so he can serve the commu
nity better. 

5. Not to be conferred just so my parish will have one. 
Some parishes may need acolytes(s) another lector(s) , 
another both , another neither, depending on circum
stances prevailing at parish level. 

6. Formation programme: Since men chosen for installa
tion will surely have been performing all or most of the 
respective ministry on a temporary basis , and have in
deed been selected because of their above average per
formance, little formal training will be needed for the 
work of the ministry as such. 

However, all candidates for ministry should have a minimum 
of twenty lectures, each of which will entail outside reading 
on the following subjects, to be determined on a more partic
ular ratio studiorum in the near future: 

a) the nature and history of ministry in the Catholic 
Church; 

* The complementary norms to the Code promulgated by the Catholic Bishops' 
Conference of Nigeria are published in Particular Complementary Norms to the Revised 
Code ( = PCN), Lagos, 1985, ii, 58 p. (Editors' note.) 
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b) canonical parlance; office, power of ruling, ordinary 
power, dispensation, validity etc; 

c) the theology of liturgy and theology of preaching; 
d) ecclesiology; namely, the mystery of the Church; 
e) some basic things about Scripture studies. 
Candidates are to make a three day retreat shortly be
fore installation day. This retreat can be of any style, but 
must be with a director. No "private' retreat should be al
lowed in this case. 

7. Those to be installed are to freely draw up and present 
to the local Ordinary a signed petition to be so installed. 
The Ordinary has the right of acceptance. 

8. Before installation, each candidate is to sign a document 
in the presence of the Ordinary or his delegate and two 
witnesses, in which he states that he shall never seek or 
demand any form of remuneration for services rendered 
to the Church as a minister. 

9. Although any priest can be delegated to install men into 
ministries, it is preferable in the African context that the 
Ordinary, the "Chief," comes to the parish church to in
stall them. 
- Calling men to be installed at a ceremony at the dioc

esan level is less acceptable than at the parish level. 
- However, there could be one ceremony in the central 

parish church if men from various outstations of that 
parish are to be installed. 

10. A formal certificate, signed and sealed by the Ordinary is 
to be given to each minister, preferably as part of the 
ceremony itself. 

11. A parish social celebration following the installation is 
to be encouraged. 

B. The Ministry of Lector (See Ministeria qucedam, 5) 

1. Ability to speak or read the English language should not 
be an absolute requirement or criterium of suitability for 
this ministry. 

2. He must have sufficient background and mental coordi
nation to read the language to be used in a manner that 
is above the average reader. 

3. He must have a singing voice good enough to sing the re
sponsorial psalm and the Alleluia verse, and to direct the 
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singing for the whole liturgical action if the need should 
arise. 

4. He must be able to give instructions to the faithful on the 
worthy reception of the sacraments, both in an informal 
manner and in a classroom setting. 

5. He must be able to conduct series of instructions for 
those who are appointed to read by temporary appoint
ment, and be able to correct and encourage these tempo
rary readers in a charitable manner. 

C. The Ministry of Acolyte (See Ministeria qumdam, 6) 

1. A catechist who has been serving mass and setting up 
the altar or a sacristan with sufficient mental coordina
tion and physical presence is "a natural" candidate for 
installation as an acolyte. 

2. An acolyte is ipso facto in charge of training mass serv
ers. Therefore those who are psychologically unable or 
unwilling to do this work should not be chosen for this 
ministry. 

3. Before installation, it must be ascertained that he is fa
miliar with everything that pertains to divine worship, 
and should be taught the liturgical, as well as the sym
bolical meaning of all these things. This may be addition 
to the instructions noted in A-6. 

4. Once installed, a specific role should be assigned to the 
acolyte, so that it is obvious to the faithful that the aco
lyte's role in the liturgy is more intimate and important 
than that of ordinary mass-servers. 

5. During ceremonies and in exercising his ministry out
side liturgical actions, he should wear a distinctive garb, 
which is different form that which the mass servers in 
that place wear. 

6. He should be called upon to distribute communion at all 
public eucharistic celebrations at which his assistance 
would lessen the overall time of the ceremony. 

7. He should be called upon to expose the Blessed Sacra
ment for adoration and to repose it ( without giving the 
blessing) whenever the priest or deacon is physically or 
morally unavailable. 
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D. Dismissal 

Any minister who is found unworthy of his ministry shall be 
dismissed and prohibited from exercising his office. 
General Notes: 

1. Although c. 230 is concerned with lectors and acolytes, 
and these guidelines cover only these two, the Canon 
Law Commission puts forth the possibility of inventing a 
ceremony for Roman approval to install catechists into a 
canonically recognized ministry. However, see B-4 and 
C-1 of this document. 

2. The faithful will also need instruction so they can appre
ciate these official ministers in their midst. They must be 
taught to accept the functions of ministers, especially 
the distribution of communion, as an uplifting of the 
whole community, and not an imposition or a case of 
"acceptance of persons". 

PCN, pp. 4-7. 
c . 236 Where the pastoral needs of the Church dictate the need for 

the permanent diaconate in the diocese, the following norms 
are to be followed. 
As with lectors and acolytes, the candidates must have a 
good reputation. But since diaconate is a sacramental ordi
nation and implantation of sacramental character, the fol
lowing stricter requirements should be observed: 
1. The man must have a good reputation in the community 

and be free of qualities that would cause scandal if later 
detected; 

2. He must be fully mature. To this end, the canonical re
quirement of 35 years of age for ordination to the perma
nent diaconate for married men should be observed 
even if a non-married man is accepted; 

3. If married, the man must have been so married for ten 
years, have a settled and exemplary married life, and 
have the consent of his wife before being accepted ( of 
course, married 10 years means 10 years from marriage 
in church). 

Educational Background: 
Lectors and acolytes need not speak English or be "interna
tional men," but deacons must. To this end, candidates need, 
as a minimum, West African School Certificate with a credit 
in English or the equivalent as minimum academic require
ment. 
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Training Program: 
A three year program is suggested, which would be full time. 
It would have to be decided in individual dioceses how sup
port for the candidate would be provided during this period. 
The candidate could be paid as a catechist or perhaps be a 
primary school teacher in a school very near the venue of 
the training program and still be available enough hours a 
week to be considered a "full time candidate". 

Required Courses Would Be: 
1. Scripture, since these men are preachers and give homi

lies as part of their office; 
2. Liturgy, since the deacon is not just ad bene esse in a li

turgical action, but forms an integral part of it when 
present; 

3. Dogmatic theology, especially christology, without 
which he cannot understand the sacraments that he is 
dispensing; 

4. Catechetics, since he will be, after the priest(s) of the 
parish, the most respected and sought after teacher and 
proclaimer of the Good news; 

5. Many other subjects, Church history, canon law, princi
ples of moral theology as found in any major seminary 
program should be offered as teachers for such subjects 
are available in the diocese or interdiocesan training 
program. 

Spiritual: 
Candidates should be formed in a regular and habitual 
prayer life, without which their ministry would surely fail. To 
this end: 
1. Morning prayer and evening of liturgy of hours is to be 

required. Communal celebration of these hours is to be 
encouraged; 

2. Meditation, spiritual study periods, rosary are to be built 
into a daily program; 

3. If not already installed in the ministeries, they should be 
during the three year program, and exercise these minis
teries often, especially at daily Eucharist; 

4. On Sundays they should attend the parish benediction of 
the Blessed Sacrament, do the readings during this cere
mony if possible; or in those parishes with solemn ves
pers on Sundays, lead the people in the psalms, etc. 
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Admittance to Program: 
Minimum age, 32; and minimum time married, seven years, 
so as to be 35 and 10 by ordination time. Final word on ac
ceptance and continuance in program depends on the local 
Ordinary, who should delegate a priest of the diocese to be 
in charge of the training program, both academic and spiri
tual. 

Observation 
Most bishops, and even some lay people would want the 
Church in Nigeria to "be cautious in introducing married 
deacons" to Nigeria. They are of the opinion that it will kill 
vocations to the ministerial celibate priesthood. They say 
that serious thought should be given to nationwide "even" 
distribution of the priests being ordained hence the National 
Missionary Seminary, situated at Iperu in Tjebu-Ode diocese 
and at Gwagwalade in the apostolic jurisdiction of Abuja, 
should be massively encouraged, and that this was bound to 
be a very effective solution to the scarcity of priests in most 
parts of Nigeria. It is argued also that the financial burden of 
married ministers should be enormous. 

PCN, pp. 8-10. 
c. 242 A program of priestly formation drawn up by the Catholic 

Bishops' Conference of Nigeria is yet to be approved by the 
Holy See. 

PCN, p. 10. 
c. 276 The Catholic Bishops' Conference of Nigeria directs that 

permanent deacons shall recite morning and evening prayers 
of the liturgy of the hours daily. 

PCN, p. 10. 
c. 284 On the issue of clerical dress, the Catholic Bishops' Confer

ence of Nigeria directs as follows: 
1. Diocesan clerics are to wear a white soutane; and clerics 

of religious institutes and societies of apostolic life are 
to wear their distinctive habits; 

2. The proposal by the Episcopal Commission on Canon 
Law that the clergy may alternatively wear a grey French 
suit with a cross, or a black suit with a Roman collar is 
acceptable; 

3. The Catholic Institute for West Africa (C.I.W.A.) has 
been mandated to carry out further research into other 
possible alternatives. 

PCN, pp. 10-11. 
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The Catholic Bishops' Conference of Nigeria directs as fol- c. 402 
lows: 
1. Assistance from the Holy See to supplement the mainte

nance of a bishop emeritus shall be solicited by the ap
propriate juridical person; 

2. The diocese where the bishop emeritus has served most 
years shall have the primary obligation for his suitable 
and worthy maintenance ( c. 402, § 2); 

3. Upon acceptance of his resignation by the Holy See, the 
bishop emeritus must put all his legal and financial af
fairs in order, and preferably make a new will, which will 
be recognized in civil law; 

4. The bishop emeritus shall preferably reside in the dioce
san retirement home, the parish house of his choice, or 
any other house provided by the diocese; 

5. If the bishop emeritus prefers to retire to his own house 
among his relations, or if a particular parish or diocese 
should build such a house for him, the following are to 
be observed: 
a) The house is to be modest in size and furnishing; 
b) Ownership of this house must be clearly established 

in civil law, and publicly known by the community; 
c) In the case of a house of the bishop emeritus belong

ing to a parish or diocese, an agreement as to the up
keep, repairs, taxes, etc. , must be made between the 
bishop emeritus and the juridical person concerned; 

d) Adequate spiritual care should be provided for each 
bishop emeritus. 

PCN, pp. 11-12. 

The Catholic Bishops' Conference of Nigeria directs as fol- c. 496 
lows: 
1. Every diocese should set up a presbyteral council if 

there is not already one in existence; 
2. In drawing up statutes, existing samples in our country 

or outside it may be used; 
3. The following sample may be adapted. 

Sample Constitution and Commentary 
Preamble 
The bishop and the priests of this diocese share in the one 
priesthood of Jesus Christ by their baptism and, in a special 
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way, by their call to holy orders. While all members of the 
Church belong to the one Body of Christ, priests, by their or
dination, are called to a unique ministry in the same purpose: 
to proclaim the Kingdom of God and to build the Body of 
Christ. 
The presbyteral council will be a place for mutual, open re
flection and fraternal dialogue between the bishop and the 
priests of the diocese. 
Conscious of our responsibility to the diocese and the com
munion of the Catholic Church; aware of the bonds of frater
nity among all priests of this diocese, diocesan and religious; 
seeking to strengthen and promote the bond of unity and af
fection among all the people of God of this diocese, mindful 
of the Second Vatican Council and in conformity with the re
vised Code of Canon Law; we the bishop and presbyters of 
the Diocese of New Hope, do hereby establish the presby
teral council of the diocese. 

Article I:  Name 
The name of this body shall be "The Presbyteral Council of 
the Diocese of New Hope." 

Article II: Purpose 
The purpose of this presbyteral council shall be: 
1 .  To provide a forum for the full and free discussion of all issues 

of pastoral concern in the diocese; 

2. To aid the diocesan bishop in the governance of the diocese ac
cording to the norm of law so that the pastoral welfare of the 
people of God committed to the bishop with the cooperation of 
the presbyters may be carried forward as effectively as possible; 

3. To search for and to propose ways and means for effective pas
toral ministry; 

4. To be representative of the unity and diversity of the priests of 
the diocese. 

Article III: Membership 
Sec. 1.  The membership shall consist of the diocesan bishop, 

twelve elected members, four exofficio members, mem
bers of the college of consultors sitting in accordance 
with Section 3 hereof, and five appointed members. 

Sec. 2. The elected members shall be elected by mail ballot by 
and from among the priests of the ten vicariates of the di
ocese (one each) and the priests engaged in special min
istry (one) and the retired priests (one), each for a term 
of five years and until their successors are chosen. 
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Elections shall be held by mail ballot in December of 
each year, and terms shall begin 1 January. A plurality of 
the votes cast shall elect. Terms shall be staggered so that 
vicariate terms and not more than one other term expire 
each year. Each priest of this diocese, each priest of an
other diocese living in this diocese and each religious 
priest living in this diocese and exercising some office for 
the good of the diocese shall be elected, each in his re
spective constituency. Disputed cases concerning eligibil
ity to vote and to be elected shall be decided by the 
Elections and Membership Committee. The vacancy of 
any elected member's seat shall be filled by a special elec
tion in his constituency for the unexpired portion of the 
term. 

Sec. 3. The ex-officio members shall be the Auxiliary Bishop, 
the Vicar General ,  the Chancellor, the Episcopal Vicar 
for the West, and any member of the college of consultors 
whose term on the council shall otherwise expire while 
he is still a consultor, for the duration of his term as a 
consultor. 

Sec. 4. The appointed members shall be appointed by the dioce
san bishop for a term of five years, which can be renewed 
upon expiration at the discretion of the bishop . Terms 
shall be staggered so that only one appointment is made 
each year. The vacancy of any appointed member's seat 
shall be filled by an appointment by the bishop for the un
expired portion of the term. 

Article IV: Officers 
Sec. 1. The officers of the presbyteral council shall be the presi

dent, the chairman, the vice-chairman, the secretary and 
the treasurer. 

Sec. 2. The president of the council shall be the diocesan bishop. 
The president shall have the right to call meetings of the 
council, to preside over meetings of the council, to place 
matters of concern on the agenda of the council, to accept 
or reject (except where otherwise provided by canon law) 
the results of the council's deliberations, and to promul
gate officially decisions arising therefrom. 

Sec. 3. The chairman shall preside at meetings of the council not 
presided over by the president, shall be the chief execu
tive officer of the council, and shall have the duties pre
scribed for this office by the parliamentary authority and 
by such standing rules as the council shall adopt. 

Sec. 4. The vice-chairman, the secretary and the treasurer shall 
have the duties prescribed for their respective offices by 
the parliamentary authority and by such standing rules as 
the council shall adopt. 

Sec. 5. The officers other than the president shall be elected by 
and from among the members of the council for a term of 
two years beginning on January 31st of each even 
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numbered year, and until their successors are elected. 
No member shall hold more than one office, or be re
elected to the same office for more than two consecutive 
terms. In the event of a vacancy in an elected office, the 
council shall elect an officer to fill the unexpired portion 
of the term. 

Article V: Meetings 
Sec. 1. The council shall meet not less often than every other 

month, on an annual schedule to be adopted by the coun
cil, and at the president, the chairman, or any four mem
bers. 

Sec. 2. A simple majority of the members including a majority of 
the elected members shall constitute a quorum. 

Sec. 3. The rules contained in the current edition of Robert's 
Rules of Order Newly Revised shall govern the council in 
all cases to which they are applicable and in which they 
are not inconsistent with canon law, this constitution, 
and any special rules of order the council may adopt. 

Article VI: Committees 
Sec. 1. The council shall have an executive committee, an elec

tions and membership committee and such other stand
ing or special committees as shall be necessary to carry 
on the work of the council. 

Sec. 2. The executive committee shall consist of the officers of 
the council. This committee shall prepare the agenda for 
meetings of the council, and shall coordinate where nec
essary the work of the other committees. The executive 
committee shall not have the power to act in the name of 
the council except as specifically authorized by the coun
cil. 

Sec. 3. The elections and membership committee shall consist of 
not fewer than three members appointed by the chairman 
and confirmed by the council. This committee shall have 
supervision over matters pertaining to eligibility to vote 
and to be elected, and shall conduct the elections for 
elected members of the council. 

Sec. 4. Other committees may be created by the council, and 
shall have the rights and duties that the council shall 
from time to time specify. Their members shall be ap
pointed by the chairman and confirmed by the council. 

Article VII: Finances 
Sec. 1. The operating budget for the council shall be prepared by 

the treasurer and approved by the council. The budget 
shall then be included in the diocesan budget preparation 
process, and ultimately approved by the d iocesan 
bishop. 

396 



NIGERIA Part I: APPENDIX III 

Sec. 2. The operating budget shall provide for necessary funds to 
be provided by the diocese to cover the expenses of the 
council. 

Article VIII: Amendments 
Sec. 1. This constitution may be amended by a vote of two-thirds 

of the members of the council, provided that the amend
ment has been submitted in writing at the previous meet
ing of the council, and subject to the concurrence of all 
those eligible to vote in council membership elections 
and to the approval of the diocesan bishop. 

Sec. 2. This constitution shall be adopted by a two-thirds mail 
ballot of the presbyterate of the diocese and the subse
quent approval of the diocesan bishop, and shall become 
effective ten days after the date of such approval. 

PCN, pp. 12-21. 
The Catholic Bishops' Conference of Nigeria does not con- c. 502 
sider this option [ of entrusting the functions of the college of 
consultors to the cathedral chapter - § 3] necessary in Nige-
ria. 

PCN, p. 22. 
The Catholic Bishops' Conference of Nigeria directs and de- c. 522 
crees that the appointment of parish priests shall be ad tem-
pus or for a specified period of time. 

PCN, p. 22. 
The Catholic Bishops' Conference of Nigeria prescribes the c. 535 
addition of catechumenate registers according to the follow-
ing guidelines: 

Pre-Catechumenate: 
1. Registration in an ordinary big note book. 
2. Attendance cards are issued. 

Catechumenate: part one (Enrolment of candidates): 
1. For the catechumenate special school register. 
2. Catechumenate cards are issued. 

Catechumenate: part two (Period of the scrutinies): 
1. Another register for those elected for initiation at Easter 

vigil ceremonies. 
2. Post initiation period: Names of those initiated are en

tered into the usual parish baptism and confirmation 
registers. 
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3. If possible the initiated should be enrolled in the Church 
societies of their choice for Christian life in action. 

PCN, pp. 22-23. 
c. 538 The Catholic Bishops' Conference of Nigeria directs as fol

lows: 
1. The Opus securitatis of the Pontificium Opus a S. 

Petro apostolo pro clero missionum should be carefully 
implemented and adopted by all dioceses. 

1. By virtue of this arrangement individual dioceses and 
priests contribute a determined proportion to the fund 
raised by the Pontifical Work of St. Peter Apostle for the 
indigenous clergy. 

2. There should be an insurance plan at the diocesan level. 
The presbyteral council should work out such plan. 

3. A special house for retired priests should be provided in 
each diocese. Care should be taken not to encourage 
priests to retire to their relations. If they do, adequate 
spiritual care should be provided such priests. 

4. Priests should look ahead and act maturely. 
5. As in the case of a retired bishop ( c. 402) every priest 

shall make a will in accordance with the general format 
already approved by the Episcopal Conference. 

PCN, pp. 23-24. 
c. 755 The Catholic Bishops' Conference of Nigeria directs as fol

lows: 
1. Bishops have a duty to foster ecumenism, which is a 

seeking of unity in 
a) faith; 
b) Church governance; 
c) sacraments. 

2. Bishops are to regard non-Catholics and non-baptised in 
a human and charitable way. Dialogue should be estab
lished with them. 

3. The above stipulates respect for those who are not in full 
communion, as persons who need the attention of bish
ops, who must base their relationship with them upon 
the fundamental rights of people as human beings. 

4. Also socializing with non-Catholics, especially their 
clergy and leaders; as, for example, inviting them to our 
celebrations, visiting them and attending their own cele
brations. 
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5. When the need to off er charity arises, there should be no 
discrimination on the basis of differing beliefs or church 
affiliation. 

6. Ecumenism should be practical. We should not be criti
cal in our sermons or public talk of what others hold to 
be true. In other words, we should have positive doctri
nal preaching. 

7. Associations that favour ecumenism such as C.A.N. at all 
levels should be prudently encouraged. 

8. The Bible Society of Nigeria should be patronized. 
9. With regard to liturgical celebrations we must be atten

tive to and study the situations in the Nigerian context in 
order to avoid scandal. Pastors should discourage ecu
menical charismatic movements in the country. 

10. The norms on mixed marriage as directed by this Con
ference should be observed scrupulously. Dispensation 
from the canonical form of marriage, although a means 
of ecumenism, should be judiciously granted and prop
erly executed ( c. 1127, § 2). 

11. Our special care and vigilance for those children in 
mixed marriages should be considered a form of ecu
menism. This care needs special study because of pre
vailing situations in our country. 

PCN, pp. 24-25. 
Christ the Lord has sent out his Church to preach to all na- c. 766 
tions (Mt. 28: 19). This mandate is given to the whole people 
of God and all God's people are bound to participate in the 
mission of the Church, however, each according to his condi-
tion or state. The sacred hierarchy has the primary responsi-
bility of proclaiming the word of God ( cf. Acts 6:2-4; LG 25, 
28, AA 2). The laity share in this work ( cf. AA 2). Wishing to 
involve the laity more with the work of preaching, the new 
Code establishes: "The laity may be allowed to preach in the 
Church or oratory if in certain circumstances it is necessary, 
or in particular cases it would be advantageous, according to 
the provisions of the Episcopal Conference and without prej-
udice to c. 767, § l" (c. 766). 
The Catholic Bishops' Conference of Nigeria hereby gives 
the following norms: 
1. The homily is reserved to a priest or deacon (c. 767, § 1). 

Therefore, no lay person is to give the homily during a 
Eucharistic celebration; 
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2. In celebrations in which there is no priest or deacon, the 
catechist or any other layperson approved by the parish 
priest may preach; 

3. Laypersons of proven ability or special competence may 
be allowed to preach to the gathered faithful on special 
occasions, such as feast of family, Father's Day, Mother's 
Day, celebration for fostering works of charity or mis
sions, provided their exhortations are considered to be 
very opportune and they are given at the completion of 
the Eucharistic celebration; 

4. Laypersons who may be permitted to preach in the 
church or oratory should, in addition to due knowledge, 
lead an exemplary Christian life and be docile to the 
magisterium and legitimate local pastors. 

PCN, pp. 25-26. 
c. 767 See c. 766. 
c. 772 The Catholic Bishops' Conference of Nigeria directs as fol

lows 
1. Because of the impact of radiotrV and the written word 

on the society, it is necessary that each diocese should 
have a team carefully selected for the mass media. At 
least one cleric or religious should be well trained in this 
field and assigned to this job full time. 

2. Notwithstanding the Government directive banning pri
vate radio and T.V. , studios should be established in dio
ceses or regions to facilitate making radio and T.V. 
programmes. 

3. As much as possible, dioceses should make use of the 
time allocated to them for programmes on Government 
radiotrV. 

4. The existing Catholic newspapers must be improved in 
quality and circulation, and work towards a daily or 
twice weekly newspaper. 

5. Priests and religious and knowledgeable laypeople 
should be encouraged to write religious articles for Nige
rian daily newspapers. 

6. To ascertain the doctrine and quality of radiotr. V. pro
grammes and also articles for the press, the people who 
are in charge of communications must preview and 
where necessary correct and edit these before releasing 
them to the public. 
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7. There should be an immediate counter programme 
should anyone slander the Church or distort Catholic 
teaching through the media. 

8. Catholic publications and cassettes in the vernacular 
should be given important attention in each diocese. 

PCN, pp. 26-27. 
The Catholic Bishops' Conference of Nigeria directs that the c. 788 
norms issued by it in the National Directory for Christian Ini-
tiation published in 1981 shall be followed. 

PCN, p. 27. 
See c. 804. c. 796 

See c. 804. c. 799 

See c. 804. c. 803 

1. All Christians have a right to Christian education, which c. 804 
apart from giving other benefits of education, ensures 
that those who have been baptised are gradually intro-
duced to knowledge of the mystery of salvation, and 
thus daily become more appreciative of the gift of faith 
which they have received, and be able to make their con
tribution to the growth of the mystical Body. The pastors 
of souls have a very grave obligation to do all in their 
power to ensure that Christian education is enjoyed by 
all the faithful and especially by the young who are the 
hope of the Church (cf. GE; cc. 229, § 1; 217; 528, § 1). 

Schools: 
2. Among the foremost means of advancing Catholic edu

cation are Catholic schools, since they are the principal 
means of helping parents to fulfil their role in education 
( c. 796, § 1 ) .  Where possible, Catholic institutions of 
learning should be established on all levels. There are no 
substitutes for them, (cf. cc. 799 ff; GE 5). The great ad
vantage of the Catholic institutions of learning, is that 
they enable the young people while developing their per
sonality, to grow at the same time in the new life which 
has been given them in baptism (cf. ibid. , no. 8). 

Teachers: 
3. The teachers have a very highly important vocation of 

helping the parents in carrying out their duties of edu
cating their children. The teaching career requires spe
cial qualities of mind and heart. Teachers need careful 
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training in principles and methods of teaching according 
to the demands of the times ( cf. c. 803, § 3). 

4. Teachers who teach in non-Catholic Schools where chil
dren of Catholic parents attend, should see that these 
teachers are organised and powerfully assisted to take 
charge of the religious and moral education of the Cath
olic pupils. The pastors should secure suitable periods 
for religious instructions by self or through others who 
are well equipped to do it. Association of volunteer reli
gious teachers should be organised and trained through 
seminars and the like. 

5. Teachers must remember that it depends chiefly on them 
to make the Catholic school system achieve its purpose. 
They should therefore be qualified in both religious and 
secular learning. They should be possessed of charity 
both towards each other and towards their pupils and in
spired by an apostolic spirit. Their lives must be such as 
can inspire the pupils to goodness and creativeness. 
They must be such as can inspire the pupils to goodness 
and creativeness. They must be willing and capable of 
working in close cooperation with the parents of the 
children. 

6. Sufficient material and moral incentives must be pro
vided to the teachers. It may be in the nature of good or
ganisation, congenial atmosphere, dialogue, good text 
books as guides, and any other helps that are possible 
and useful which will make them appreciate their roles. 

Parents: 
7. Christian parents have the primary responsibility of giv

ing their children a Christian education. It is a most seri
ous obligation ( c. 226, § 2). 

Vatican II says that as it is the parents who have given life to 
their children, on them lies the gravest obligation of educat
ing their family. There can be no adequate substitute. The 
family is therefore the principal school of the social virtues 
which are necessary to every society. Their children should 
be taught to know and worship God and to love their neigh
bour from their earliest infancy. These duties and rights are 
primary and inalienable. The public authority should ac
knowledge and respect them and make the necessary provi
sion to enable parents to discharge this duty and exercise 
their legitimate rights (cf. GE 3, 6, 9.). 
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8. Between the pastors, the parents, the teachers and in
structors there must be an intimate cooperation and col
laboration for a maximum result in this field. 

9. Account should be taken of norms and guidelines estab
lished by the Episcopal Conference on c. 772, § 2. 

PCN, pp. 27-29. 
See c. 772. c.  831 

See c. 1067. c. 840 

The Catholic Bishops' Conference of Nigeria leaves the c. 844 
judgement of the existence of such grave or urgent need to 
the diocesan bishop. 

PCN, p. 30. 

See c. 788. c. 851 

The Episcopal Conference upholds baptism by infusion. c. 854 
However, baptism by immersion may be allowed by the local 
Ordinary by way of experiment. 

PCN, p. 30. 

The Catholic Bishops' Conference of Nigeria directs as stipu- c. 877 
lated in the Code that: 
In the case of an adopted child, the names of the adopting 
parents are to be registered and the names of the natural 
parents as well in accordance with § § 1-2 of this canon. 

PCN, p. 30. 

The Catholic Bishops' Conference of Nigeria leaves the de- c. 891 
termination of age other than that of discretion for confirma-
tion to the discretion of the local Ordinary. 

PCN, p. 31. 
The Catholic Bishops' Conference of Nigeria noted that c. 895 
many dioceses in the country already keep parish confirma-
tion registers and directs that all dioceses do the same. 

PCN, p. 31. 
1. The judgement about the existence of the required con- c. 961 

ditions for granting general absolution, that is, grave ne-
cessity, is left to the diocesan bishop. Priests are not free 
to presume the existence of such grave necessity. 

2. The Catholic Bishops' Conference of Nigeria determines 
the following criteria for judging the grave necessity of 
c. 961, § 1, 2°, for general absolution: 
a) Genuine pastoral needs of a stable nature arising 

from the size of a parish or Catholic community and 
insufficient number of priests can be sufficient grave 
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necessity, if the priests available cannot be reason
ably expected to provide individual and integral con
fessions for the penitents within three months; 

b) Other situations, except those of major feasts or pil
grimage, may arise in which the faithful could be un
duly deprived of the sacrament for a lengthy period 
of time because an unavoidable shortage of conf es
sors present makes individual confession impossible. 

3. The participants of such penitential services have to be 
instructed to make an individual confession of their 
grave sins in due time before receiving another general 
absolution. Moreover, the confessors should also offer 
an opportunity for individual confessions to those who 
wish to do so. 

4. After observing the above conditions, the diocesan 
bishop can permit the granting of general absolution, 
which is to be imparted after a well prepared and cele
brated penitential rite. 

PCN, pp. 31-32. 
c. 964 The Catholic Bishops' Conference of Nigeria directs as fol

lows: 
1. Grates as of now are to be used and are to provide ade

quate privacy. 
2. Other places may be used for a reasonable and just 

cause provided due precautions are taken. Causes are, 
for example, sickness, old age of the penitent. 

PCN, p. 32. 
c. 1031 The Conference retains the age limits stipulated in this 

canon, namely, the priesthood may be conferred only on 
those who have completed their twenty-fifth year of age. 
Those who are destined for the priesthood are to be admit
ted to the order of diaconate only when they have completed 
their twenty-third year. 

c. 1062 

c. 1066 

c. 1067 

PCN, p. 33. 
The stipulation of this canon does not apply in Nigeria. 

PCN, p. 33. 
See c. 1067. 
Marriage is a lifelong partnership of life and love founded on 
the irrevocable consent of the partners. It is a sacrament of 
the Church showing the love existing between Christ and the 
Church his Bride. As an indissoluble union and as a sacra
ment, Christian marriage demands that much care should go 
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into preparation and celebration (cf. c .  840). The ministers 
of the Church are urged to see that every condition required 
for the valid and lawful celebration of marriage is met before 
the celebration of marriage (c. 1066). 
The Catholic Bishops' Conference of Nigeria lays down the 
following norms concerning the enquiry and other modes of 
investigations to ascertain the freedom of the parties and ful
fillment of the requisite conditions for the lawful and valid 
celebration: 

Norms for questioning of the parties: 

1. When the parties come for the registration for marriage 
the parish priest or his assistant is personally to inter
view the intending spouses separately. 

2. They are to answer the questions under oath, unless it is 
certain that they are truthful and trustworthy. 

3. The parish priest or his assistant is to record the an
swers as accurately as possible. This record is to be 
signed by the interviewed party and preserved in the par
ish archives. 

4. The interviewing priest is to question the parties on 
these and other points: 
a) name, date and place of birth, religion, date and place 

of baptism, religious practice - first Holy Communion, 
confirmation, Easter duty (these could be unnecessary, 
if the baptismal card with the relevant information is 
available) , communion with the Church (any excom
munication or interdict) ; 

b) address, domicile or quasi-domicile (home town or 
parish); 

c) names and addresses and religion of parents; 
d) freedom to marry; 

impediments - impotence and sterility (not an im
pediment but very important for Nigeria under fraud/ 
deceit and error of quality); vows of celibacy; consan
guinity or affinity, crime and public honesty; previous 
marriage, either Christian, civil or customary; 

e) due knowledge - What do the parties understand 
Christian , marriage to be? Are they aware that mar
riage is between one man and one woman and that it 
is indissoluble? Any conditions attached? 

f) how long have they known each other and how well? 
g) parental and family support for the marriage. 
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5. A form of these questions can be prepared by each dio
cese. 

6. A period of three months pre-marriage instruction is 
obligatory. A certificate of the completed instruction 
should be demanded. 

Norms for publication of banns: 
1. The publication of banns is the traditional way of mak

ing the Catholic community aware of the coming mar
riage and of giving the community the opportunity of 
manifesting reasonable objections to the marriage and 
of informing the pastor of any impediment; 

2. The banns are to be sent to the home parish of the par
ties and are to be published for at least three consecu
tive Sundays in the church of the town of origin of the 
parties; also in the church of the place where the parties 
are actually residing; 

3. Publication of the banns in the bulletin satisfies the obli
gation in no. 2. Also fixing the names on the notice board 
is acceptable; 

4. Parish priests and vicars are to be punctual in replying 
to banns and should not use the banns to extort the pay
ment of levies and other contributions. 

5. After 6 weeks of sending out banns and no reply comes, 
a reminder is to be sent. At the expiry of another 6 
weeks, the priest can approach the local Ordinary for 
permission to go ahead with the marriage; 

6. The reply to the banns should be made with an authentic 
document, duly signed and sealed with parish stamp by 
the parish priest or vicar. 

Norms for Other Means of Enquiry: 
1. If after the pre-marriage investigation by means of ques

tioning the parties and by the publication of banns, 
doubt remains about the freedom of the parties to marry 
or there is a doubt about the success of the marriage, the 
parents of the parties are to be interviewed, under oath. 

2. The parish priest or his assistant is to use any other op
portune and prudent means to satisfy himself about the 
requirements for a valid and lawful celebration of mar
riage and about the reasonable hope of the success of 
the marriage. 

PCN, pp. 33-36. 
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The Catholic Bishops' Conference of Nigeria accepts the rul- c. 1083 
ing of c. 1083, § 1, regarding the age for the validity of mar-
riage but leaves it to the judgement of each local Ordinary to 
establish a higher age for the lawful celebration of marriage 
either in general or for individual cases within his jurisdiction. 

PCN, p. 36. 
See c. 1126. c. 1086 

The Conference has decided to refer this case to the Liturgi- c. 1 120 
cal Commission and the Catholic Institute of West Africa 
(C.I.W.A.) for the deep study and adaptation it requires. 

PCN, p. 36 
See c. 1126. c. 1 125 

In accordance with the prescription of c. 1126, the Catholic c. 1 126 
Bishops' Conference of Nigeria determines as follows: 
1. The Catholic party is to make the declaration and prom

ise required by cc. 1125 and 1086, § 2, in writing in the 
presence of the parish priest or his representative and of 
the non-Catholic party and at least a parent or a very 
close relation of both the Catholic and non-Catholic par
ties. The declaration and promise are to be read out by 
the Catholic with his or her hand on the Bible; 

2. The parish priest or his representative, together with the 
non-Catholic party and the parents or close relatives 
mentioned above are to sign as witnesses after the docu
ment signed by the Catholic party has been clearly ex
plained to them; 

3. The declaration and promise can be done with the fol-
lowing format: 

I.. ........................ the undersigned Catholic, wishing to 
contract marriage with ........ . . .. .. . ..... a baptised/an un-
baptised non-Catholic do hereby declare that I am 
prepared to remove all dangers of defecting from my 
Catholic faith. I also sincerely promise to do all in my 
power to have all the children born of this marriage 
baptised and brought up in the Catholic Church. So 
help me God and the Holy Gospel which I touch with 
my hand. 

The Catholic Party 
The above declaration and promise made by ..... . . ...... , a 
Catholic, have been done in my presence. 
I am aware of the declaration and promise. 

The non-Catholic Party 
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The above declarations and promise have been witnessed 
by: 
1. ........ .............. . .. . . .. . . ... . .. . . ..... .... . 

Parish Priest or Parish Vicar. 
2. 

3. 

Parent / close relation of the Catholic / Responsible wit
ness 

Parent / close relation of the non-Catholic party. 
4. The original of the document is to be preserved in the 

parish archives while an authentic copy is to accompany 
the application for the permission or dispensation for a 
mixed marriage. 

For mixed marriages, disparity of cult or mixed religion 
banns must be published, and due investigations carried 
out. 

Form for Application for Dispensation from 
the Impediment of Disparity of Cult 

I, ........... a Catholic, living at ...... ........... . 
............... (Parish), Son/daughter of ............ . 
................ (Father) and ................ (Mother) 
wishing to marry .............. a non-baptised person, humbly 
begs a dispensation from the impediment of disparity of 
cult. 

The reasons are: 
1. 
2. 
3. 
4. 
5. 
6. 
7. 

cessation of public concubinage; 
removal of grave scandal; 
the danger of a civil marriage only; 
the danger of a native law and custom marriage only; 
the suspicion of dangerous familiarity; 
difficulty for the Catholic party; 

N.B.: If any of the above reasons do not apply cancel those 
inapplicable and add any others which do apply. 

PCN, pp. 37-38. 
c. 1 127 In accordance with the norms of 1127, § 2,  the Catholic Bish

ops' Conference of Nigeria establishes the following norms: 
1. The dispensation from canonical form can only be 

granted where there is sufficient guarantee about the 
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faith of the Catholic party. It is left to the local Ordinary 
to determine if the danger of defection from the Catholic 
faith exists or not; 

2. Before the dispensation is granted, the Catholic commu
nity is to be prepared by good catechesis to bring out 
clearly that marriage outside the Catholic Church with 
dispensation from canonical form does not involve de
fection from the Catholic faith; 

3. In the application for the dispensation from the canoni
cal form the Catholic party must indicate the form of cel
ebration which they intend to have; 

4. The public forms of celebration acceptable in Nigeria for 
the validity of dispensation from form are still under fur
ther discussion. 

PCN, p. 39. 
The Catholic Bishops' Conference of Nigeria judges it fit c. 1236 
that, instead of a single natural stone for the table of fixed al-
tar, other worthy and solid material may be used. The sup-
port or the base can be made from any material. 

PCN, p. 39. 
In order to ensure greater participation in the celebrations, c. 1246 
the National Episcopal Conference of Nigeria applied and 
obtained permission from the Apostolic See to transfer all 
these preceptive feasts, except Christmas, to the Sunday be-
fore or after the day when the feast actually falls. ( cf. Prot. 
no. 4512/83, Sacra Congregatio pro gentium evangeliza-
tione seu Propaganda fide, 22 August 1984). Later, however, 
on the receipt of a letter Prot. no. 1213/86 from the Congreg. 
for the Evangelization of Peoples, dated 30 April, 1986, the 
C.B.C.N. reviewed this position and made another provision 
as follows. 

Holydays of obligation: 
In accordance with the prescriptions of c. 1246, § 2, the 
Catholic Bishops' Conference of Nigeria hereby provides as 
follows subject to the approval of the Apostolic See: 
1. The following celebrations are to be retained as holy

days of obligation: the Nativity of Our Lord Jesus Christ, 
the Ascension of Our Lord Jesus Christ, the Assumption 
of Our Lady, and the feast of All Saints; 

2. The following celebrations are transferred to a Sunday 
before or after the days on which they fall: the Epiphany, 
and the feast of the Body and Blood of Our Lord; 
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3. The following celebrations are suppressed as holydays 
of obligation and are to be celebrated as solemnities on 
the day in which they fall: the feast of Mary the Mother 
of God; the feast of St. Joseph; the feast of the Apostles 
Peter and Paul; and the feast of the Immaculate Concep
tion. 

PCN, p. 40. 
c. 1251 1. All Christ's faithful are obliged by divine law, each in his 

or her own way, to do penance. However, so that all may 
be joined together in a certain common practice of pen
ance, days of penance are prescribed. The days and 
times of penance for the universal Church are each Fri
day of the whole year and the season of Lent. 

2. In Nigeria the Catholic Bishops' Conference lays down 
that abstinence from meat or favourite dish or drink or 
smoking is to be observed on all Fridays, except when a 
solemnity should fall on a Friday. Abstinence and fasting 
are to be observed on Ash Wednesday and Good Friday. 

3. In addition the Catholic bishops of Nigeria recommend 
other forms of penance, such as regular attendance at 
morning Mass, stations of the cross, an hour of adora
tion, help to the poor, visits to the sick and prisons, or 
free service to the needy. 

4. Pastors and confessors should give adequate instruc
tions to Christ's faithful entrusted to their care to com
municate to them the genuine concept of penance. 

PCN, p. 41. 
c. 1253 See c. 1251. 
c. 1262 The Catholic Bishops' Conference of Nigeria from the wide 

investigations conducted into the matter satisfied and gives 
approval to the various methods adopted in the country as of 
now. 

c. 1265 

PCN, p. 42. 
The scope of these norms is to draw up rules regarding col
lections. It is expected that the question of the projected 
amount, percentage expected to be remitted to the destined 
office, reporting back to the body from which such collec
tions are made, all these would be looked into through other 
administrative acts and body. 

The Catholic Bishops' Conference of Nigeria hereby 
legislates as follows: 
1. There shall be no unauthorized collection in the name of 

or on behalf of the Church; 
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2. As much as possible schedules and times for collections 
shall be carefully prepared ( on a national, regional, dioc
esan, and parochial basis) and copies of the same made 
available for the local Ordinaries , parish priests or mis
sion superiors , chaplains, and the finance committee of 
the Church bodies concerned. 

3. All collections shall be made after a prior information or 
notice of at least two Sundays before the actual collec
tion day. Such information or notice shall include the 
auspices under which such a collection is to be made, 
and the purpose for the same. 

4. The finance committee, or the parish priest with at least 
two members of the Church, shall supervise and handle 
such collections. 

5. The proceeds from such collections shall be duly re
ceipted by the treasurer and the financial secretary of 
the body, or the parish priest or mission superior or 
chaplain, and two other members. 

6. The sum realised shall be despatched by the treasurer or 
the parish priest or mission superiors or chaplain, within 
seven days. 

PCN, pp. 42-43. 
The Conference notes that benefices properly so called do c. 1272 
not exist in Nigeria. 

PCN, p. 43. 
1. The Catholic Bishops' Conference of Nigeria determines c. 1277 

acts of extraordinary administration in c.  1277 as fol-
lows: 
a) transactions involving 10% of the annual revenue of 

diocese or juridical body; 
b) any transactions not in the approved annual budget. 

2. Minimum and maximum for alienation, c. 1292, § 1. 
The Catholic Bishops' Conference of Nigeria establishes the 
minimum and maximum sums for alienation in the light of 
c. 1292, § 1 thus The minimum sum is 50,000 and the maxi
mum is 1,750,000. 
In accordance with c. 1297 the Catholic Bishops' Conference 
of Nigeria determines as follows : 
1. Leasing of ecclesiastical goods which diminishes or 

worsens the economic situation of the Church cannot be 
validly done without a grave reason and the written con
sent of the competent superior; 
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2. Leasing of ecclesiastical goods whose value is more than 
25% of the fixed assets of the diocese cannot be validly 
done unless with the consent of the Apostolic See. In the 
case of other juridical bodies subject to the bishop the 
written consent of the diocesan bishop is required; 

3. Ecclesiastical goods cannot be validly leased for more 
than 10 years without the written consent of the compe
tent superior. In case of the diocese, the diocesan bishop 
needs the consent of both the finance committee and the 
college of consultors; 

4. Ecclesiastical goods valued at less than 25% of the fixed 
assets of the juridical body and whose lease is not for 
over 10 years may be leased with the written consent of 
Superior which is given after consultation with the 
Body's finance council; 

5. Leasing of ecclesiastical goods must be by contract ac
cording to the provisions of Nigerian civil law. 

PCN, pp. 44-45. 
c. 1292 See c. 1277. 
c. 1421 The Catholic Bishops' Conference of Nigeria fully accepts 

this legislation where the necessity suggests. 
PCN, p. 46. 

c. 1714 The Catholic Bishops' Conference of Nigeria hereby pro
vides the following norms for agreement, mutual promises 
and arbitral judgement: The Board of Arbitration and Admin
istrative Board of Review is henceforth established and this 
shall comprise of parochial, diocesan, regional and national 
levels. The terms of service of the members shall depend on 
the duration of their offices in the case of those ex-officio 
memberships, and all others shall be for five years. 

The Process of Arbitration shall be Offered to: 

1 . all disputes between individuals, or groups, where the 
controversy concerns an ecclesiastical matter; 

2. to all disputes between a member of the Church and a 
Church administrator or Church administrative body, 
where it is contended that an act or decision (including 
administrative sanctions and disciplinary actions) has 
violated Church law or formal policy, or where it is con
tended that an administrative action violated ( or threat
ens to violate) the legitimate exercise of a legitimate right. 
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The Process of Arbitration shall not extend to : 
1. cases involving the validity of marriage; 
2. civil cases; 
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3. cases involving religious communities in their strictly in
ternal affairs; 

4. cases involving the legislation of competent ecclesiasti
cal authority; 

5. cases involving the infliction of penalties by juridical 
sentence and those requiring a special process accord
ing to cc. 1671-1731. 

A party can always appeal to a higher board or an adminis
trative board of review. 

Parochial Arbitration Board shall Consist of: 
1. the parish priest / mission superior / chaplain; 
2. the executive of the parish council; 
3. parties or the representatives. 

Diocesan Arbitration Board shall Consist of: 
1. bishop or his delegate; 
2. the executive of the senate of priests; 
3. the executive of the diocesan laity council ;  
4. parties or their representatives. 

Regional Level Arbitration Board shall consist of: 
1. president and secretary of the regional conference of 

bishops; 
2. priest-chairman of the presbyteral council and the chair

man of the diocesan laity council of each diocese in the 
region (excluding the diocese involved in the case); 

3. parties involved or their delegates. 

National Arbitration Board shall Consist of: 
1. the president of the Bishops' Conference and the execu

tive of the National Episcopal Conference of Nigeria; 
2. two priests and one layman from each ecclesiastical 

province; 
3. parties or their representatives. 
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Procedure: 
1. The parties shall submit to the arbitration board the 

written statements setting forth the nature of the dis
pute. 

2. The arbitration board shall appoint a time and place for 
hearings and notify the parties not less than 5 days be
fore each hearing. 

3. The arbitrators shall determine the controversy upon ev
idence produced. Parties may off er such evidence as 
they desire and shall produce such additional evidence 
as the arbitrators may deem necessary to an understand
ing and determination of the dispute. All evidence shall 
be taken in the presence of all the arbitrators and all of 
the parties except where any of the parties is absent in 
default or has waived his right to be present. 

4. Order of proceedings: A hearing shall be opened by the 
recording of the place, time and date of hearings, atten
dance, and the receipt by the arbitrators of initial state
ments setting forth the nature of the dispute and the 
remedies sought. The arbitrators shall afford full and 
equal opportunity to all parties for presentation of rele
vant proofs. 

5. In the course of the hearing, all decisions of the arbitra
tors shall be by a majority vote. These votes shall be by 
secret balloting. 

6. All agreements and mutual promises shall be awarded 
promptly by the arbitrators; not later than thirty (30) 
days from the date of closing the hearing. 

Administrative board of review: 
This shall consist of three members to be appointed by the 
competent ecclesiastical authority. It shall be within the 
competence of the administrative board of review to: 

Render decisions on appeals or complaints. 
PCN, pp. 46-48. 

c. 1733 See c. 1714. 
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9 - PAPUA NEW GUINEA & SOLOMON 
ISLANDS* 

The Catholic Bishop's Conference of Papua New Guinea & c. 1246 
Solomon Islands decrees the following regarding holydays of 
obligation: 

Epiphany is celebrated a Sunday between 2 and 8 Janu
ary; 
Ascension, Corpus Christi, the feast of Apostles Peter 
and Paul, Assumption, and the feast of All Saints are cel
ebrated on the following Sunday; 
All Souls' Day is celebrated on the Monday after the 
feast of All Saints; 
the feasts (solemnities) of the Virgin Mary, St. Joseph, 
and the Immaculate Conception are not holydays of obli
gation. 
33. Annual General Meeting 1992 - Catholic Bishops' 

Conference of Papua New Guinea and Solomon Islands, 
abridged ed., Hohola, 1992, p. 18. 

,:, According to the letter of 27 August 1992 from Rev. Gonther Koller, general secretary 
of the Catholic Bishops' Conference of Papua New Guinea & Solomon Islands, this decree is 
the only one to have received the recognitio from the Holy See (on 19 october 1991, prot. 
no. 7 CD 727/91). (Editors' note.) 
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10 - The PHILIPPINES 1 

1. A layman can be admitted to the ministries of lector and c. 230 
acolyte, whose exercise of office is subject to renewal 
every year. 

2. The candidate must fulfill the following requirements: 
a) he must be an exemplary catholic; 
b) he must be at least twenty-one years old; 
c) he must be adequately literate; 
d) he has finished the seminar established for the 

proper training and formation of lectors and acolytes. 
CLDP, p. 9. 

It will be possible in the future to restore the order of dia- c. 236 
conate as a proper and permanent rank of the hierarchy. But 
it pertains to the local episcopal conference, with the ap-
proval of the Supreme Pontiff, to decide whether and where 
it is opportune that such deacons be appointed. 2 

CLDP, p. 29. 
The Program of the Philippines for Priestly Formation ap- c. 242 
proved by the Sacred Congregation for Catholic Education 
for the years 1980-1985 hereby stands. 

CLDP, p. 61. 
The proper clerical attire approved by the Catholic Bishops c. 284 
Conference of the Philippines are as follows: 
1. cassock or religious habit; 
2. clergyman's suit; 
3. trousers of dark one-tone color or white, and shirt of 

one-tone color, with the clerical collar. 
The shirt may also be either polo-barong or barong tagalog, 
with a distinctive cross. 

1. The complementary norms to the Code promulgated by the Catholic Bishops' 
Conference of the Philippines are published in Florencio I. Testera (ed.), Canon Law Digest 
of the Philippine Catholic Church: A Text and Commentary ( = CLDP), Manila, Faculty of 
Canon Law, University of Santo Tomas, 1987, v, 113 p. (Editors' note.) 

2. Practical norms on the implementation of the program were issued by the Conference 
in July 1971. As a result of an opinion survey conducted among the clergy and bishops, the 
CBCP suspended the implementation of the program as something not yet practical for the 
Filipino Church. 
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The polo-barong or barong tagalog with a distinctive cross is 
clearly distinguished as a clerical attire and is accepted by 
the people as such, and is sanctioned by the usage of the 
clerics. 

CLDP, pp. 13-14. 
c. 496 1. There should be a presbyteral council that is composed 

of ex-officio, elective and appointive members, of which 
at least one half is elective. 

2. Ex-officio members shall hold office for as long as they 
are in the position to which ex-officio membership is at
tached. All elective members shall hold office for a term 
of two (2) years, and they may be re-elected, but not for 
a third consecutive term. All appointive members shall 
hold office for a term of two (2) years, and they may be 
reappointed, but not for a third consecutive term. 

3. The presbyteral council should have its regular meetings 
at least quarterly. 

4. Although the presbyteral council is a consultative body, 
the diocesan bishop should seriously consider its advice. 

CLDP, p. 59. 
c. 497 See c. 1733. 
c. 498 See c. 1733. 
c. 522 As a fundamental norm, it is necessary that a parish priest 

have the benefit of stability and therefore, he is to be ap
pointed for an indeterminate period of time. However, the 
Catholic Bishops' Conference of the Philippines allows the 
diocesan bishops to appoint parish priests for a term of six 
years renewable. 

c. 534 See c. 1246. 
c. 535 See c. 891. 

CLDP, pp. 56-57. 

c. 538 1. The diocesan curia shall set aside investment funds for 
sickness, retirement, residence and death provisions for 
the clergy. Other means to achieve the same purpose 
may also be employed. 

2. The present Pension Plan of the Catholic Bishops' Con
ference of the Philippines is adopted so that through a 
pension fund, benefits due to retirement, death, disabil
ity and separation may be provided for the bishops and 
diocesan priests. 

CLDP, p. 65. 
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The diocesan bishop may deputize lay persons to preach out- c. 766 
side the Mass in accordance with the following norms: 
1. Whenever there is a need because of scarcity or physical 

inability of sacred ministers, in cases such as those in 
large parishes, in remote barrios and islets, and in other 
places where there is difficulty in the means of transpor
tation and during inclement weather; 

2. They must be Catholics of good moral character; 
3. They must be well prepared through formation in Chris

tian doctrine and in sacred Scriptures; 
4. They must be distinguished by their loyalty to the hierar

chy and fidelity to the magisterium of the Church. 
They are deputized for one year, renewable. 

CLDP, p. 36. 
1. To organize or participate in religious programs, via c. 772 

radio or television, the individual faithful, whether 
cleric, religious or layperson, needs the permission of 
the competent authority and should be faithful to the 
Church magisterium. 

2. All clerics and religious who are invited to organize or 
participate in radio or television programs may do so 
only with the permission of the competent authority. 

CLDP, p. 23. 
A "Ministry for Evangelization and Catechesis through Elec- c. 775 
tronic Media (M.E.C.E.M.)" shall be created at national and 
diocesan levels. 

CLDP, p. 22. 
See c. 772 c. 831 

The Catholic Bishops' Conference of the Philippines leaves c. 844 
to the judgement of the diocesan bishop to determine if 
there is some other grave and pressing need, aside from the 
danger of death, which may warrant "Catholic ministers to 
administer the sacraments of penance, the Eucharist and 
anointing of the sick to other Christians not in full commun-
ion with the Catholic Church, who cannot approach a minis-
ter of their community and who spontaneously ask for them, 
provided they demonstrate the Catholic faith in respect to 
these sacraments and are properly disposed." 

CLDP, p. 30. 
See c. 1067. 
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c. 877 Taking into account c. 877, § 3, regarding the baptismal entry 
of an adopted child, the following norms are to be observed: 
1. If the adoption takes place after the baptism of the child, 

the full name of the adopting parents shall be added to 
the baptismal entry mentioning at the same time the 
number and date of the decree of adoption issued by the 
civil court; 

2. If the adoption takes place before the baptism of the 
child, and the adopting parents request that the name of 
the natural parents be kept confidential, in accordance 
with civil laws, the following norms are to be observed: 
a) The full name of the natural parents shall not be en

tered in the baptismal records of the parish, but shall 
be forwarded to the secret archives of the chancery, 
to be released only upon approval of the local Ordi
nary and for a serious reason; 

b) It shall be annotated in the baptismal register with 
the following marks: "for marriage purposes, consult 
the secret records of the diocesan archives." 

CLDP, pp. 17-18 CLDP, pp. 17-18. 
c. 891 1. The age for the reception of the sacrament of confirma

tion throughout the country is at least seven years, or 
after the first communion, unless in the judgement of the 
minister a grave reason suggests otherwise. 

2. Each parish shall keep each own register of confirma
tion in accordance with cc. 535 and 895. 

c. 895 See c. 891. 
CLDP, p. 27. 

c. 961 1. General absolution can be given outside the danger of 
death, whenever there exists great necessity, that is 
given the number of penitents, there are not enough con
fessors available to properly hear the individual conf es
sions at a given time, so that, without fault of their own, 
the penitents are deprived of the sacramental grace of 
Holy Communion for a lengthy period of time. 
These conditions may be verified in the cases that fol
low, according to the judgement of the diocesan bishop: 
a) When priests go once a year or very seldom during 

the year, to remote barrios or islets, or to other places 
where there is a serious difficulty in the access to the 
sacrament of confession on the part of the faithful on 
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account of distance or geographical or climatological 
reasons; 

b) On Christmas, Paschal Triduum, local religious fies
tas, popular missions and school graduations, when
ever the conditions set above exist. 

2. On these occasions the priests may be granted to give 
the general absolution, only after having undertaken all 
means to give an opportunity to the penitents to make 
their individual confessions. For example, making a 
schedule for individual confessions during some fixed 
hours during the Mass, in such a way that the priests 
who are available can help one another in hearing indi
vidual confessions and when the time for Mass comes, 
still many penitents have not yet made their individual 
confessions, and so are being deprived of the sacramen
tal grace of Holy Communion. 

The priests, before giving general absolution, shall help the 
penitents to be properly disposed to receive it, by making a 
sincere act of contrition, and to remind the penitents of their 
obligation to confess each of the grave sins which cannot for 
the moment be thus confessed, as soon as possible, when 
the opportunity occurs, before receiving another general ab
solution, unless a just reason intervenes, as prescribed in 
cc. 962 and 963. 

CLDP, p. 6. 

See c. 961. c. 962 

See c. 961. c. 963 

Subject to the provisions of c. 964, § 2, a reconciliation room c. 964 
may be used, upon request of the penitent, as an alternative 
to the confessional, provided that it is located in a visible 
place, e.g., with glass panel. 

CLDP, p. 63. 
1. Betrothal, which is a bilateral promise between a man c. 1062 

and a woman to enter into a sacramental covenant of 
marriage, within the time specified by the same parties, 
is canonically valid only under the following conditions: 
a) The parties should be in possession of canonical ca

pacity to marry; 
b) They should execute the promise in writing before a 

priest, or a deacon or two witnesses. In case of mi
nors, the parents should be previously informed. 
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2. An appropriate ceremony of betrothal may be observed, 
taking into account the local customs and laws of the 
land. 

3. The obligation to fulfill the promise ceases upon the op
tion of both parties, or one thereof, subject to the provi
sions of c. 1062, § 2. 

CLDP, pp. 19-20. 

c. 1067 1. Those who intend to get married shall inform their 
proper parish priest at least one month before the date 
of their wedding, in order to enable him to help them 
prepare for its celebration according to the laws of the 
church. Only in very special cases and with the permis
sion of the local ordinary can a wedding be solemnized 
within a shorter period of time. 

2. No parish priest will solemnize the marriage of persons 
who do not belong to his parish by reason of domicile, 
quasi-domicile or residence of at least one month, with
out the written permission of the local Ordinary or of the 
parish priest, as provided for in c. 1 1 15. 

3. If the parties choose for their wedding a parish other 
than their own, the parish priest who has received per
mission from the local Ordinary or from the proper par
ish priest of the parties, may not assist at the marriage 
until he receives the results of the interview and of the 
banns conducted by the priest concerned (c. 1 1 14). 

It is recommended that the documents be transmitted 
from one parish to another within the same diocese 
through the diocesan curia. 

4. The parish priest of the place where the wedding is to be 
solemnized shall conduct the pre-nuptial interview, have 
the banns announced and gather all the necessary docu
ments. He may request the assistance of other priests or 
laypeople, if the case so requires. 

5. The purpose of conducting the pre-nuptial interview is 
threefold, namely: 
a) To find out any possible impediment rendering the 

marriage invalid or illicit, as well as the causes of de
fective or vitiated consent, bearing in mind the provi
sions of cc. 1095 and 1 181; 

b) To ensure the freedom of the parties; 
c) To find out whether the contracting parties are suffi

ciently instructed in the Christian doctrine, particu
larly on the nature, ends and essential properties of 
marriage. 
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6. The interview shall always precede the publication of 
the banns and shall take place early enough so that the 
banns can be published without dispensation and in 
order to avoid future embarrassment if an impediment 
to the wedding is discovered during the publication of 
the banns. 

The responsibility for making the investigation is a grave 
one; and the priest concerned is not excused from doing it 
- even if he is morally certain that there is no obstacle to 

the valid and licit celebration of the marriage. 

7. The priest concerned shall put the questions to the par
ties cautiously and separately and with due regard to 
their circumstances. 

8. In inquiring about the impediments, the priest con
cerned shall briefly mention those that are likely to exist 
in the case at hand. 

9. Finally, the priest concerned shall inquire whether the 
parties are sufficiently instructed in the Christian doc
trine, as specified in no. 5, c: 
a) When one or both parties lack knowledge on the 

basic truths of our faith, they should be instructed 
during the one-month interval before their wedding , 
so that they can comply with their duty of being the 
first catechists of their children; 

b) All prospective contracting parties shall participate 
in the pre-Cana Seminar or its equivalent, to be orga
nized and conducted under the supervision of the re
spective diocese. 

10. The baptismal certificate, issued within six (6) months, 
for the purpose of the marriage, shall always be required 
from both parties, if they are not baptized in the parish 
where the investigation is conducted or where the mar
riage is solemnized. 

Whenever the baptismal certificate cannot be obtained, a 
sworn statement according to c. 876 will suffice. 

11. Owing to the possibility that parties may claim that they 
are not baptized in order to hide an existing matrimonial 
impediment which may be annotated in the baptismal 
register, the parish priests are advised to prudently take 
other steps to verify their baptism and freedom to marry. 
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12. Widows and widowers shall also be required to present 
an authentic certificate of the death of their departed 
spouses with whom they were canonically married. 

13. Special care and precautions are to be taken in the case 
of persons coming from other countries, whose previous 
marriage has been declared null and void by the Roman 
Pontiff. They shall be required to submit authentic 
Church documents regarding their freedom to marry, be
sides their baptismal certificate. 

14. Extreme prudence is needed in cases of divorced per
sons. Their civil and canonical freedom to marry is to be 
established before they are admitted to a canonical wed
ding. 

15. In cases foreseen in nos. 11, 12, 13 and 14 of the Norm, 
the parish priest concerned shall obtain the nihil obstat 
of the diocesan curia, before assisting at the wedding. 

16. In accordance with c. 1071, § 1, 2° , without permission 
of the local Ordinary, no canonical wedding may be cele
brated without the marriage license, or marriage con
tract if civilly married, in order not to deprive the 
spouses of the civil effects of the marriage, without prej
udice, however, to the provisions of cc. 1130 and 1131. 

17. Banns of marriage shall be announced orally or in print 
to the faithful for three (3) consecutive Sundays, or holy
days of obligation, or on other days where there is a 
great convergence of the faithful. 

18. The local Ordinary may also allow the posting of the 
banns at the door or in the bulletin of the Church, for a 
period during which there are three (3) Sundays or holy 
days of obligation, or other days where there is a great 
convergence of the faithful. 

19. The banns shall be announced in the proper parish of 
each of the contracting parties where they are better 
known according to the judgement of the priest who is 
conducting the investigation. 

20. Publication of the banns shall also be done in other par
ish or parishes where there exists a reasonable suspi
cion that either or both parties might have incurred a 
matrimonial diriment impediment. 

21. The parish priests of the aforesaid parties are earnestly 
requested to cooperate with the parish priest who con
ducts the pre-nuptial interview by carrying out, at the 
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latter's request, the publications of the banns and by  
sending to him the results in due time. 

22. When the parishes where the interview or the publica
tion of the banns are to be done belong to different dio
ceses,  the request to perform them as well as the 
transmission of the information already obtained shall 
be coursed through the diocesan curia of the parish 
where the banns are to be published. 

23. There shall always be a period of at least two (2) days 
between the last publications of the banns and the cele
bration of marriage. 

24. If there remains a strong doubt or suspicion about the 
existence of an impediment, after the personal interview 
and the publication of the banns, the priest concerned 
shall investigate more accurately, by asking even under 
oath, at least two trustworthy witnesses, unless the sus
picion is about an impediment which might cause loss of 
good name to the parties, and if necessary, the parties 
themselves. 

25. When the priest judges that the doubt or suspicion still 
persists in spite of the new investigation, he shall con
sult the local Ordinary, before assisting at the marriage. 

26. When a diriment impediment, which is certain, is discov
ered: 
a) The priest concerned shall continue the publication 

of the banns if the impediment is occult and, without 
mentioning the names of the parties, ref er the case to 
the local Ordinary who may refer the same to the 
Holy See, if the case so requires; 

b) The priest concerned shall not proceed with the banns 
until the impediment is dispensed, if the impediment is 
public and is discovered before the publications of the 
banns; if such impediment is discovered after the first 
or second publication, the priest shall finish the publi
cation and bring the case to the local Ordinary. 

27. Only the proper parish priest can give such permission, 
as mentioned in no. 2. 

The priest solemnizing the marriage with the proper permis
sion should see to it that all the documents necessary for the 
valid or licit celebration of marriage are in order. 
28. The proper parish priest who gives permission is entitled 

to an offering to be determined in the local arancel. 
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29. The parish priest, who, without permission mentioned in 
no. 2, has illicitly solemnized a wedding, is not entitled 
to the stole fees, which should be remitted to the dioce
san curia. 

CLDP, pp. 52-55. 
c. 1071 See c. 1067. 
c. 1083 1. In accordance with the provision of c. 1083, § 2, it is es

tablished that the age for the licit celebration of mar
riage shall be twenty (20) years for the bridegroom and 
eighteen (18) years for the bride. 

c. 1095 

c. 1114 

c. 1115 

c. 1 121 

c .  1 127 

2. Keeping intact the provision of c. 1083, § 1, below the 
foregoing ages, marriage may be solemnized only with 
the permission of the local Ordinary (c. 1071, § 1, 6°). 

See c. 1067. 
See c. 1067. 
See c. 1067. 
See c. 1067. 

CLDP, p. 42. 

1. The following are considered grave and serious difficul
ties that warrant dispensation from the canonical form 
of marriage, as provided for in c. 1127, § 2: 
a) a bsolute refusal of the non-Catholic party; 
b) strong opposition of most of the close relatives of the 

non-Catholic party; 
c) danger to the good relationship of the parties; 
d) serious economic damage to the party; 
e) grave conflict of conscience of the non-Catholic 

party. 
2. Whenever the dispensation of the canonical form is nec

essary, the local Ordinary of the Catholic party has the 
right to dispense from it in individual cases, having, 
however, consulted the Ordinary of the place of the cele
bration of marriage. For validity some public form of cel
ebration is required. 

3. Once a mixed marriage is celebrated, it shall be regis
tered in the book of marriage, in the usual manner as 
provided for in c .  1121, § 3. Likewise, the minister of 
the non-Catholic spouse shall be informed regarding the 
c ontracted marriage by the priest who solemnized 
the wedding or in whose territory the wedding was 
celebrated. 

CLDP, pp. 41-42. 
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See c. 1067. 
See c. 1067. 
See c. 1067. 

c. 1130 

c. 1131 

c. 1181 

For a shrine to be described as national, the approval of the c. 1231 
Episcopal Conference is necessary and this title is to be 
given under any of the following conditions: 
1. If the shrine is truly regarded by many faithful of the 

neighboring regions as a congenial center of devotion or 
pilgrimage; 

2. If the shrine is the regarded site of a significant religious 
event affecting the life of the nation; 

3. If the shrine is the site of apparition or miracles recog
nized as authentic by the Church's competent authori
ties; 

4. If the shrine is requested by a big number of the faithful 
to be declared as a national shrine because there is a 
sound and popular devotion, in order to promote and 
preserve its growth. 

CLDP, pp. 66-67. 
The Episcopal Conference is competent to approve the stat- c. 1232 
utes of a national shrine with the following stipulations: 
1. Its church must have the arrangement conforming with 

liturgical laws; 
2. The liturgy and above all the celebration of the Eucharist 

must be carried out in an exemplary manner inspiring 
imitation in other churches on account of faithful obser
vance of liturgical laws and the faithful's active partici
pation; 

3. There is to be a choir, if possible, and a director of music 
to ensure the faithful's participation; 

4. Priests are to be assigned to the church in sufficient 
numbers and confessors are to be available at set times 
to meet the needs of the penitents; 

5. Preaching is to be frequent and not just limited to the 
homily of Sundays and holy days; 

6. There must be facilities for planning and holding special 
courses of instruction, series of conferences and other 
such programs to further the religious formation of the 
faithful; 

7. The authority of the rector is to be determined to specify 
his rank and competence; 
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8. The ownership and administration of its site, building 
and other properties are to be clearly arranged in accor
dance with ecclesiastical and civil laws; 

9. All shrines, including those under institutes of conse
crated life, are to follow these regulations. 

CLDP, pp. 67-68. 
c. 1236 Though natural stone is preferred, other worthy, solid and 

dignified materials may be used for the construction of fixed 
altars. 

CLDP, p. 12. 
c. 1246 1. With reference to c. 1246, § 2, the following feasts are 

holydays of obligation in the Philippines: 
a) January 1 - Motherhood of Mary (New Year); 
b) December 8 - Immaculate Conception, patroness of 

the Philippines; 
c) December 25 - Nativity of the Lord (Christmas). 

2. All other feasts mentioned in c. 1246, § 1, are transferred 
to the nearest Sunday, preceding or following the feast. 

3. The parish priest has the obligation to apply the Missa 
pro populo for his parishioners on Sundays and holydays 
as stated above, in accord with c. 534, § 2. 

CLDP, p. 34. 
c. 1253 Except on Good Friday and Ash Wednesday, abstinence may 

be substituted with exercises of piety, such as reading the Bi
ble, going to Mass, visiting the Blessed Sacrament, praying 
the Holy Rosary, or with acts of charity, such as visiting the 
sick and prisoners, giving alms to the poor, or teaching cate
chism. 

CLDP, p. 8. 
c. 1262 1 .  The present arancel system of the Philippines is recom

mended to continue: however, experimentation with its 
gradual elimination in pilot parishes is encouraged. 

c. 1265 

2. Special appeals for the support of the specified needs of 
the church shall be done in writing which the competent 
authority shall, in writing, endorse or at least approve. 
Proper account shall be made. 

CLDP, pp. 68-69. 
1. With reference to c. 1265, § 2, permission for collections 

done by private persons, physical or juridical, shall be 
given in writing by the local Ordinary, indicating therein 
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the purpose and the territory where the collections may 
be made; proper accounting shall be done. 

2. Collections done in places other than in churches, orato
ries or shrines where people congregate for special de
votions shall be regulated by the local Ordinary. 

CLDP, pp. 23-24. 
Benefices - beneficia stricte dicta - mentioned in c. 1272 c. 1272 
do not exist any more in the Philippines. 

CLDP, p. 19. 
An act of administration is considered extraordinary when it c. 1277 
involves the amount of US $20,000 and above, or its peso 
equivalent. 

CLDP, p. 10. 
1. The minimum amount in the alienation of temporal c. 1292 

goods in the church is US $20,000 or its peso equivalent, 
and the maximum amount is US $100,000 or its peso 
equivalent. 

2. In the alienation and indebtedness of goods that consti
tute the stable patrimony of the Church, whenever the 
value is between US $10,000 and US $20,000 or its peso 
equivalent the diocesan bishop shall hear his council of 
economic affairs and board of consultors for a valid tra
nsaction without prejudice to c. 1292, § 2. 

CLDP, p. 11. 
1. Whenever the term of lease on a church property is from c. 1297 

five (5) to ten (10) years and the value of such property 
is between US $10,000 and US $20,000 or its peso equiva-
lent, the diocesan bishop shall hear his council of eco-
nomic affairs and board of consultors, for a valid 
contract. 

2. If the term of lease is ten (10) years and above and the 
value of the property is between US $20,000 and US 
$100,000 or its peso equivalent, the diocesan bishops 
shall get the approval of the council of economic affairs 
and the board of consultors for a valid transaction. 

3. If the period is less than ten (10) years and the value is 
more than US $20,000, the diocesan bishop shall need 
the consent of the council of economic affairs and of the 
board of consultors for a valid contract. 

4. The permission of the Holy See is also required when
ever the value of the property exceeds US $100,000 or its 
peso equivalent. 
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5. The drafting of the contract shall be entrusted to a good 
Catholic lawyer who shall see to it that, according to the 
prescriptions of civil law, the conditions of the contract 
will not be prejudicial to the Church. 

6. In the event that a parish priest leases a church property, 
he can not collect an advanced payment over six (6) 
months in rentals, unless permission is obtained from 
the local Ordinary who shall see to it that such act it not 
prejudicial to the property or to the successor in the of
fice to which the leased property belongs. 

CLDP, p. 38. 
c. 1421 1. The diocesan bishops may recommend laypersons to the 

Catholic Bishops' Conference of the Philippines to be 
appointed judges in the ecclesiastical courts, provided 
that they are Catholics of unimpaired reputation and 
have a doctorate, or at least, a licentiate in canon law. 

2. Whenever there is a real need to appoint judges, whether 
laypersons or clerics, who lack the academic qualifica
tions mentioned in c. 1421, § 3, the diocesan bishop must 
have recourse to the Supreme Tribunal of the Apostolic 
Signatura in order to ask for the needed dispensation. 

3. Laypersons, however, cannot sit as judges in cases aga
inst clerics, or in cases concerning the declaration or im
position of interdict of excommunication. 

CLDP, pp. 70-71. 
c. 1425 Bishops in Philippines, whenever they find it impossible to 

establish a collegial tribunal, even assuming a layperson as 
judge, for trial in first instance of cases requiring such tribu
nal, are permitted to entrust the cases to a single judge, who 
must be a cleric, and should have the help of an assessor and 
an auditor when this can be done. 
This norm must be re-examined by the Episcopal Confer
ence after five (5) years from the date of its approval by the 
Holy See. 

CLDP, p. 71. 
c. 1439 1. A single appellate court is established for all judicial 

cases for the whole territory of the Episcopal Confer
ence of the Philippines, the seat of which is Manila. 

2. The appointment of president, judges, promotor of jus
tice, and def ender of the bond, belongs to the Episcopal 
Conference; their appointments shall be done before the 
general assembly, and the duration of their term is for 
three years; they may be reappointed without any inter
stices whatsoever. 
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3. A just compensation for their work shall be determined 
by the Bishops's Conference. 

4. To the archbishop of Manila are attributed the powers 
and jurisdiction over the appellate court that belongs to 
the bishop of the diocese over his tribunal (c. 1423, § 1). 

CLDP, p. 72. 
1. In every diocese, the diocesan bishop in enjoined to es- c. 1733 

tablish a permanent committee whose job is to look for 
and suggest an equitable solution for the amicable settle-
ment in recourse against administrative acts. 

2. The committee shall be composed of not less than six 
(6) and not more than nine (9) members who are pre
sented by the priests working in the diocese and chosen 
by the bishop from those presented by the clergy in ac
cordance with the provisions of cc.  497 and 498, and 
who shall serve for three years or deputing upon the pol
icy of the diocesan bishop. 

3. As the nature of the case demands, the members may 
call the assistance of laypeople. 

4. The committee ceases when the diocese in which it is 
created is vacant. 

CLDP, pp. 63-64. 
The presbyteral council, upon the proposal of the diocesan c. 1742 
bishop, shall elect a number of priests, no less than four ( 4) 
and no more than eight (8), who will serve for two years and 
whose advice the diocesan bishop has to request in the pro-
ceedings for removal or transfer of parish priests. 

CLDP, p. 57. 
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The Bishops' Conference of Scotland decrees that laws ema- c. 8 
nating from the Bishops' Conference of Scotland are to be 
published in the Bulletin of the Communications Commis-
sion of the Conference and that they will begin to oblige one 
month from the date of issue in which they are published. 

Newsletter CLSGBI, no. 69 (March 1987), p. 27. 
The Bishops' Conference of Scotland decrees that the Bish- c. 230 
ops' Conference will, when the need arises determine the 
age and qualities of aspirants to the ministries of lector and 
acolyte. 

Newsletter CLSGBI, no. 69 (March 1987), p. 27. 
The Bishops' Conference of Scotland decrees that those c. 236 
norms be followed in Scotland which have been submitted 
to the Holy See and approved; (ref. Sacred Congregation for 
the Sacraments and Divine Worship, ex audientia SS.MI, d. 
11 Maii 1983, Prot. no. 1500/80). 

Newsletter CLSGBI, no. 69 (March 1987), p. 27. 
The Bishops' Conference of Scotland decrees that prepara- c. 242 
tion of this Charter be completed by the Commission for 
Priestly Formation and submitted, when finalised, to the 
Bishops' Conference. 

Newsletter CLSGBI, no. 69 (March 1987), p. 27. 
The Bishops' Conference of Scotland decrees that those or- c. 276 
dained to the permanent diaconate will have the obligation of 
reciting each day morning prayer and evening prayer and will 
be counselled to recite the other hours of the divine office. 

Newsletter CLSGBI, no. 69 (March 1987), pp. 27-28. 
1. The Bishops' Conference of Scotland decrees that, since c. 284 

a distinctive form of dress by clerics has a particular sig
nificance, distinguishing them from the secular environ-
ment in which they live and contributing both to their 
external behaviour and to the exercise of their ministry, 
and since such a distinctive attire is expected in faith by 
the great majority of our people, all clerics wear in pub-
lic such dress as will of itself give clear evidence of the 
witness which each is bound to give of his own identity 
and of his special belonging to God. 

* The complementary norms to the Code promulgated by the Bishops' Conference of 
Scotland are published in the Canon Law Society of Great Britain and Ireland Newsletter 
(= Newsletter CLSGBI), nos. 68 (December 1986), pp. 57-58 and 69 (March 1987), pp. 26-32. 
(Editors' note.) 
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c. 455 

c. 496 

c. 538 

2. The Bishops' Conference of Scotland decrees that the 
above norm be observed by clerics in accordance with 
such directives as may be issued by the Bishops' Confer
ence. 

Newsletter CLSGBI, no. 69 (March 1987), p. 28. 
See c. 8. 
The Bishops' Conference of Scotland decrees that because 
of the degree to which circumstances vary from diocese to 
diocese in this country, it should be left to the diocesan 
bishop, in consultation with his council of priests, to formu
late statutes for that council in accordance with the princi
ples laid down in the Code of Canon Law ( cc. 495-502). 

Newsletter CLSGBI, no. 69 (March 1987), p. 28. 
The Bishops' Conference of Scotland decrees that in the 
meantime no further norms for the maintenance of retired 
priests will be added to those which are in the Code of 
Canon Law. 

Newsletter CLSGBI, no. 69 (March 1987), p. 29. 
c. 772 The Bishops' Conference of Scotland decrees: 

1. That due oversight and regulation of the expounding of 
Catholic teaching on radio and television will be carried 
out by the Bishops' Conference through the agency of its 
Communications Commission and attendant commit
tees; 

2. That it is not necessary in the meantime to issue addi
tional norms; 

3. That nevertheless the question of the need for additional 
norms will be kept under review. 

Newsletter CLSGBI, no. 69 (March 1987), p. 29. 
c. 788 The Bishops' Conference of Scotland decrees that no stat

utes on the catechumenate additional to those in the Code of 
Canon Law will be issued in the meantime. 

Newsletter CLSGBI, no. 69 (March 1987), p. 29. 
c. 831 The Bishops' Conference of Scotland decrees that such 

participation will be regulated by the Bishops' Conference, 
exercising its responsibility principally through its Communi
cations Commission which will keep this matter under con
stant review. 

Newsletter CLSGBI, no. 69 (March 1987), p. 29. 
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The Bishops' Conference of Scotland decrees: c. 851 
1. That no adaptations of the Ordo initiationis adultorum 

will be made at present in Scotland; 
2. That the advisability of making adaptations in the future 

will be kept under review. 
Newsletter CLSGBI, no. 69 (March 1987), pp. 29-30. 

The Bishops' Conference of Scotland decrees that when an c. 877 
adopted child is baptised, a note will be added to the entry in 
the register of the parish of baptism stating that the child is 
adopted and indication the name and address of the adop-
tion authority and the place and date of the adoption. 

Newsletter CLSGBI, no. 69 (March 1987), p. 30. 
The Bishops' Conference of Scotland decrees that, since c. 1062 
there is not in this country any practice of an ecclesiastical 
promise of marriage, the matter of a particular law to be en-
acted by the Bishops' Conference does not arise. 

Newsletter CLSGBI, no. 69 (March 1987), p. 30. 
The Bishops' Conference of Scotland decrees: c. 1067 

1. That, before the celebration of marriage, the partners 
will each be inteiviewed by an appropriate priest or dea
con and will follow the pre-nuptial preparations as deter
mined by the local Ordinary; 

2. That the requisite pre-nuptial enquiry forms will be com
pleted and signed prior to the marriage; 

3. That the present local laws requiring publication of mar
riage banns be abrogated. 

Newsletter CLSGBI, no. 69 (March 1987), p. 30. 
I. The Bishops' Conference of Scotland decrees: 
1. The following solemnities are to be obseived in Scotland 

as days of obligation: 
Birth of Our Lord Jesus Christ (25 December); 
Ascension of the Lord; 
Saints Peter and Paul (29 June); 
Assumption of Our Lady (15 August); 
All Saints (1 November); 

2. The following solemnities are transferred to the appro
priate Sunday: 

Epiphany of the Lord; 
Body and Blood of Christ; 
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3. The following solemnities are no longer days of obligation: 
Immaculate Conception of Mary (8 December) 
Mary, Mother of God (1 January) 
St. Joseph, Husband of Mary (19 March) 

Newsletter CLSGBI, no. 68 (December 1986), p. 57-58. 
II. The Bishops' Conference of Scotland decrees when the 

solemnities of SS. Peter and Paul, the Assumption of Our 
Lady or All Saints occur on a Saturday or a Monday, the 
faithful in the diocese of Scotland are dispensed from 
the obligation of assisting at Mass. 

Newsletter CLSGBI, no. 69 (December 1986), pp. 57-58. 
c. 1262 The Bishops' Conference of Scotland decrees that, since in 

accordance with the tradition and the customs of this coun
try the material support of the Church comes principally 
from the voluntary offerings of the faithful and since the 
practice varies from diocese to diocese, this matter be left to 
the determination of each diocesan bishop. 

Newsletter CLSGBI, no. 69 (March 1987), p. 31. 
c. 1272 The Bishops' Conference of Scotland decrees that, in view of 

the fact that benefices properly so-called do not exist in this 
country, the matter of their regulation does not arise. 

Newsletter CLSGBI, no. 69 (March 1987), p. 31. 
c. 1277 The Bishops' Conference of Scotland decrees that, given the 

difficulty of deciding which acts are to be regarded as "of ex
traordinary administration," the Conference will take means 
to study this question and to determine the appropriate na
tional norms for application in Scotland. 

Newsletter CLSGBI, no. 69 (March 1987), p. 31. 
c. 1292 The Bishops' Conference of Scotland decrees: 

1. That the approved minimum sum for the alienation of 
"ecclesiastical" property is to be £100,000 sterling and 
the maximum is to be £1,000,000 sterling. 

2. That in order to adjust to likely variations in monetary 
values, each of these sums be understood to be linked to 
the percentage increase ( or decrease) in the Retail Price 
Index of the country, to be interpreted and determined 
each year from the date of this decree by the Bishops' 
Conference. 

Newsletter CLSGBI, no. 69 (March 1987), pp. 31-32. 
c. 1297 The Bishops' Conference of Scotland decrees: 

1. That the Bishops' Conference will in each case ( and 
bearing in mind the particular circumstances) determine 
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the conditions which will govern the leasing of ecclesias
tical goods or property whose ownership is national or 
interdiocesan. 

2. That, where goods or property belong to a diocese, the 
local Ordinary will determine in each case the condi
tions to govern the leasing thereof. 

Newsletter CLSGBI, no. 69 (March 1987), p. 32. 
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In accordance with the prescriptions of c. 8, § 2, the Southern c. 8 
African Catholic Bishops' Conference hereby decrees that 
laws enacted by the Episcopal Conference, after recognition 
by the Apostolic See, are promulgated through publication as 
an "Official Document" of the Conference, although in certain 
cases another method of promulgation may also be pre
scribed. 
These laws come into force one calendar month after the 
date affixed to the decree of publication, unless they bind at 
once because of the nature of the case, or unless a shorter or 
longer interval has been specified and expressly prescribed 
in the law itself. 

ODPCN (January 1998), p. 8. 
In accordance with the prescriptions of c. 230, § 1, the c. 230 
Southern African Catholic Bishops' Conference hereby de-
crees that if lay men who are not candidates for the diacon-
ate or the priesthood are to be admitted to the ministries of 
lector and acolyte, they must be at least twenty-six years of 
age. 
In addition, they are to have manifested a serious Christian 
commitment, an outstanding moral life and a recognised 
human maturity. Moreover, they are to enjoy a good reputa
tion which would enable them to assume some responsibil
ity for a community. They must also be able to work together 
with others and have acquired the competence necessary to 
exercise the intended ministry. 

ODPCN (January 1998), p. 21. 
In accordance with the prescriptions of c. 236, the Southern c. 236 
African Catholic Bishops' Conference hereby decrees that 
the formation of aspirants to the permanent diaconate shall 
be in accordance with the "General Directives for the Perma-
nent Diaconate in Southern Africa," approved by the Confer-
ence on January 23, 1995. 

ODPCN (January 1998), p. 56. 
In accordance with the prescriptions of c. 276, § 2, 3° , the c. 276 
Southern African Catholic Bishops' Conference hereby de-
crees that permanent deacons are obliged to pray daily the 
Morning and Evening Prayer from the Liturgy of the Hours. 

ODPCN (January 1998), p. 9. 

1. The complementary norms to the Code promulgated by the Southern African Catholic 
Bishops' Conference are published in Official Document Promulgating Complementary 
Norms [= ODPCN] (January 1998). 
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c. 284 Without prejudice to the provisions of c. 288 concerning per
manent deacons, and in accordance with the provisions of 
c. 284, the Southern African Catholic Bishops' Conference 
decrees that in the matter of dress, clerics are to be identi
fied by the wearing of a clerical collar. 

ODPCN (January 1998), p. 22. 
c. 496 In accordance with the prescriptions of c. 496, the Southern 

African Catholic Bishops' Conference hereby decrees that: 
1. The presbyteral council in each diocese shall be chaired 

by the diocesan Bishop; 
2. The council is to elect a secretary who, together with the 

diocesan Bishop, is to prepare an agenda; the secretary 
is also to notify members of meetings, take and circulate 
the minutes and deal with any correspondence; 

3. The mandate of priests elected to the council or ap
pointed by the diocesan bishop is to be not less than two 
years nor more than five years, renewable; 

4. Ex officio members of the council shall be the vicar(s) 
general, the episcopal vicars, the chancellor (if a priest), 
and the vicars forane; 

5. The council is to meet at least twice each year. 
6. The role land functions of the presbyteral council shall 

be co-ordinated with those of other diocesan bodies, 
without prejudice to the institutional roles governed by 
the Code of Canon Law. 

ODPCN (January 1998), p. 34. 
c. 522 In accordance with the prescriptions of c. 522, the Southern 

African Catholic Bishops' Conference hereby decrees that 
the diocesan Bishop may appoint parish priests for a renew
able six year term. The diocesan Bishop is, however, to con
sult with the Presbyteral Council before implementing this 
decree for his diocese. 

ODPCN (January 1998), p. 10. 
c. 538 In accordance with the prescriptions of c. 538, § 3, and the 

provisions of c .  281, § 2, and 1274, the Southern African 
Catholic Bishops' Conference hereby decrees that, in accor
dance with the principles of natural justice and equity, and 
the traditions and circumstances of each dioceses: 
1. Each diocesan Bishop shall have a specific fund de

signed to provide adequate support and accommodation 
for the following when infrrm, ill old or retired: 
- diocesan priests, either incardinated or having pasto

ral responsibility in the diocese; 
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- permanent deacons in the full-time employment of 
the diocese who have no other means of support; 

- religious, in so far as this is provided for in the agree
ment entered into between the dioceses and the insti
tute; 

2. The adequacy of the fund is to be reviewed annually by 
the diocesan financial administrator who is to report to 
the diocesan finance committee; 

3. Where there is as yet no properly organised system of 
social provision for the clergy, the Episcopal Conference 
will see that a fund is established which will furnish ade
quate social security for them in accordance with the 
provisions of c. 127 4, § 2; 

4. In circumstances where a diocesan Bishop is unable to 
establish an adequate fund on account of local financial 
difficulties, the Episcopal Conference is to facilitate the 
transfer of funds to such a diocese from wealthier dio
ceses in accordance with the provisions of c. 127 4, § 3. 

ODPCN (January 1998), p. 36. 
In accordance with the prescriptions of cc. 772, § 2, and 831, c.  722 
§ 2 ,  the Southern African Catholic Bishops' Conference 
hereby decrees that to expound Catholic teaching through 
the electronic media, the following provisions are to be ob-
served: 
1. Only those programmes which have been explicitly rec

ognised by the competent ecclesiastical authority as 
concerning the transmission of Catholic doctrine shall 
be considered as Catholic; 

2. Persons working in this field shall have had a good doc
trinal preparation; 

3. Such persons will also have been properly trained in the 
specialised language of the electronic media and will 
take into account 
- the diversity of audience and their various situations 

regarding the faith; 
- the missionary and ecumenical dimesions of the 

proclamation of the Gospel in a pluralistic society; 
- the status of the broadcasting company/companies; 

4. For the usual participation in radio and television pro
grammes which concern Catholic doctrine or morals, a 
cleric must have the authorisation of his proper Ordinary, 
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a member of a religious institute, the permission of the 
proper superior; for national programmes, the authoriza
tion of the President of the Bishops' Conference or his 
delegate is also required; 

5. For the occasional participation in such programmes, 
whether local or national, a cleric must have the authori
sation of his proper Ordinary, and a member of a reli
gious institute, the permission of the proper superior. 

ODPCN (January 1998), p. 24. 
c. 766 In accordance with the prescriptions of c. 766, and without 

prejudice to the provisions of c. 767, § 1, the Southern Afri
can Catholic Bishops' Conference hereby decrees that the di
ocesan Bishop may authorise non-ordained persons who 
have received an adequate doctrinal preparation, to preach 
in churches on the following occasions: 
1 .  When the officiating priest or deacon is unable to com

municate in the language of the people; 
2. In non-liturgical celebrations of the Word of God; 
3. When particular circumstances require lay involvement, 

for example, special appeals. 
All such persons who are called upon to preach are to have 
manifested an outstanding moral life and enjoy a good repu
tation in the community. 
The diocesan bishop may also authorise seminarians in the 
course of their pastoral training to preach in churches. 

ODPCN (January 1998), p. 23. 
c. 788 In accordance with the prescriptions of cc. 788, § 3, and 851, 

1 °. the Southern African Catholic Bishops' Conference her
eby decrees that: 
1 .  The catechumenate or its equivalent shall be established 

where necessary for adults (cf. c. 852, § 1). A similar pro
vision shall be made for children of school-going age 
who have not yet been baptised. 

2. A person shall be appointed to promote, direct and co
ordinate the catechumenate in each diocese where it is 
established. 

3. Only those persons who have received the liturgical rite 
of admission to the catechumenate ( cf. Rite of Christian 
Initiation of Adults, January 6, 1972, no. 18) shall be con
sidered as catechumens. 
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4. Once duly inscribed, the catechumen enjoys the preroga
tives accorded by law to those in this state (see c. 206, 
§ 2; see also cc. 1170; 1183, § 1). 

5. The various steps undertaken by the candidates shall be 
indicated. These acts shall be signed by the candidate(s) 
and by the diocesan Bishop or his delegate ( a priest or 
deacon) who presided over the ceremony. 

6. Preparation for the sacraments of Christian initiation 
shall not be limited to individual catechesis. Unless par
ticular circumstances call for another practice, the can
didate shall be integrated into a special parochial or 
diocesan support group established for this purpose, so 
that ecclesial life can be experienced. Those who, at the 
conclusion of their preparation period, are deemed 
ready to receive the sacraments of Christian initiation, 
are presented to the diocesan Bishops who shall preside 
personally or through a delegate at their election. 

7. Priests and communities who welcome candidates to 
baptism and to the other sacraments shall work in close 
co-operation with the diocesan director of the catechu
menate. 

8. For adults and for children who have reached the age of 
reason and who request baptism, the catechumenate 
process shall normally be observed in accordance with 
the approved liturgical books and diocesan guidelines. 

9. The baptism of adults - those who have completed at 
least their fourteenth year - is to be ref erred to the di
ocesan Bishop so that he himself may confer it, if he 
judges this appropriate ( c. 863). 

10. The Easter Vigil is the appropriate time for adult bap
tisms. 

11. Christians who are already validly baptised in another 
non-Catholic ecclesial community and who wish to enter 
into full communion with the Catholic Church, shall fol
low a journeying similar to the catechumenate, with full 
respect being accorded to their baptismal status ( cf. Rite 
of Christian Initiation of Adults, no. 297). 

12. When a candidate requests baptism, confirmation or ad
mission into the Catholic Church on the occasion of a 
forthcoming marriage, the two celebrations (initiation 
and marriage) should be so spaced as to allow sufficient 
time for each sacrament. 

ODPCN (January 1998), p. 41. 
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c. 792 In accordance with the prescriptions of c. 792, the Southern 
African Catholic Bishops' Conference hereby decrees that in 
keeping with the missionary tradition of the Church in South
ern Africa, and recognising the contribution of various eccle
siastical agencies in Southern Africa, encouragement be 
given to such agencies to give fraternal welcome and pastoral 
care to those who come from mission countries to the territo
ries of the Conference to work or study. Moreover, such per
sons are to be invited to share in the spiritual and social life 
of the diocesan and parish community in which they reside. 
Each diocesan bishop is personally, or though his delegate, 
to do what is possible to provide suitable pastoral care to 
any person who comes to work or study in his diocese. 
Priests who come to the SACBC territories to study, shall 
have a letter from their Ordinary stating that they are in good 
standing and that suitable arrangements have been made for 
their support while in any of the countries of the SACBC ter
ritories. 
Priests from mission countries wishing to assist in pastoral 
work while temporarily in the SACBC territories shall first 
obtain the approval of the Ordinary of the place where they 
will exercise their ministry. Should such priests later wish to 
work permanently in any of these SACBC territories, the 
provisions of c. 268 are to be observed. 

ODPCN (January 1998), p. 26. 
c. 831 See c. 722. 
c. 85 1 See c. 788. 
c. 877 In accordance with the prescriptions of c. 877, § 3,  the 

Southern African Catholic Bishops' Conference hereby de
crees that if the adoptive parents are aware that the child 
was baptised before adoption, they are to ask that the fol
lowing note be made in the baptismal register: 

"This child was legally adopted 
as .... . .. . . ...... . ................... ........................ .... ....... . .. . ...... (name) 
on ................................................................................. (date) 
at .... . ... . .. . .............. . . . . .... ... . . ........................ . ......... .. .. . . .  (place) 
by . . ............ . .. ............... .. . ...... (names of adoptive parents)." 

Thereafter, the certificate of baptism will carry only the child's 
adopted names and the names of the adoptive parents. 

ODPCN (January 1998), p. 28. 
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In accordance with the prescriptions of c. 895, the Southern c. 895 
African Catholic Bishops' Conference hereby decrees that in 
view of the long-established practice within its territory, a 
register of confirmation is to be kept in each parish rather 
than in a central register at the diocesan curia. 
The Conference further decrees that in accordance with 
c. 535, § 1, in addition to the registers of baptisms, of mar
riages and of deaths, there are to be in each parish of its terri
tory, registers of confirmations, of the reception of converts, 
and (where applicable) of burials in the parish cemetery. 

ODPCN (January 1998), p. 11. 
In accordance with the prescriptions of c. 964, § 2, and in the c. 964 
light of the revisions made to the Roman Ritual following the 
promulgation of the Code of Canon Law, the Southern Afri-
can Catholic Bishops' Conference hereby decrees that for 
the celebration of the sacrament of reconciliation, the fol-
lowing prescriptions are to be observed: 

The place where the sacrament of reconciliation is cele
brated is important in order to give full value to the signs 
of welcoming and forgiveness. Unless there is a just mo
tive determining otherwise, a church or an oratory is the 
proper place of the celebration of the Sacrament. The 
place for confessions shall be so arranged that those 
wishing to go to confession may do so in an open place: 
- either in a confessional with a grille; 
- or in a place which offers the possibility for the peni-

tent to sit down and engage in a freer dialogue with 
the confessor. 

ODPCN (January 1998), p. 12. 
In accordance with the prescriptions of c. 1031, § 3 ,  the c. 1031 
Southern African Catholic Bishops' Conference hereby de-
crees that the minimum age for both married and unmarried 
candidates for the permanent diaconate shall be 35 years 
completed. 

ODPCN (January 1998), p. 55. 
In accordance with the prescriptions of c. 1067, the Southern c. 1067 
African Catholic Bishops' Conference hereby decrees that: 
1. The canonical publication of marriage banns is no longer 

obligatory, except where required by the prescriptions of 
civil law regarding the publication or receipt of a mar
riage licence; 
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2. If banns are not published, the freedom of the parties to 
marry before the Church shall, in the case of Catholics, 
be determined by their presenting a baptismal certificate 
dated not more than six months previously; 

3. Furthermore, the pre-nuptual enquiry, as determined in 
decree number 25 of the Southern African Bishops' Con
ference, shall also focus on the freedom of the parties to 
marry, their understanding and acceptance of the ends 
and essential properties of marriage, and on any possi
ble impediments; 

4. Banns may be published or posted if the parties so re
quest or if diocesan statutes so recommend; 

5. If banns are published, a written attestation shall be for
warded to the parish where the marriage is to be cele
brated; 

6. Persons marrying outside the parish of either of the par
ties, or, in the case of a mixed marriage, outside the parish 
of the Catholic party, shall provide a letter of freedom 
from their parish priest(s). 

ODPCN (January 1998), p 45. 
c. 1067 In accordance with the prescriptions of c. 1067, the Southern 

African Catholic Bishops' Conference hereby decrees that 
the following procedure shall be observed in preparing a 
couple for marriage: 
1 . Before marriage is celebrated, there must be proper 

preparation in accordance with the prescriptions of 
c. 1063 and diocesan guidelines for the pastoral care of 
marriage. It is the responsibility of the proper Ordinary 
or the proper parish priest of one of the parties to make 
certain that the required preparations are duly made and 
the pre-nuptial enquiry is carried out. If someone other 
than the parish priest is to assist at the marriage, the re
sponsibility for the pre-nuptial enquiry may be entrusted 
to that person who is, however, by an authentic docu
ment, to inform that parish priest of the outcome of this 
enquiry as soon as possible; 

2. The parties are to be interviewed separately, particularly 
concerning their civil and canonical freedom to marry, 
their understanding and acceptance of the ends and es
sential properties of marriage, and any possible impedi
ments; 
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3. The prenuptial enquiry form authorised for use within 
the territory of the Conference is to be used in the en 
quiry; 

4. The pre-nuptial enquiry file shall contain the pre-nuptial 
enquiry form, the baptismal certificate of each of the 
parties, the consent of parents or guardians where nec
essary, certification of publication of banns if they were 
published (cf. decree no. 23 [c. 1067 ] ) ,  as well as any 
other pertinent documentation; 

5. If either or both parties intending to enter into marriage 
have been previously married, the pre-nuptial enquiry is 
not to proceed until there is a well founded certainty 
that the former union had been dissolved or declared 
null by ecclesiastical authority. No date is to be set for 
the wedding until the required proof of freedom to marry 
has been received; 

6. In the case of a second marriage for either or both par
ties, when the previous union has been declared null, or 
has been dissolved for a reason other than death particu
lar care is to be taken if a vetitum or a monitum has 
been placed against either or both parties by the Apos
tolic See or a matrimonial Tribunal. In such instances, 
before a date is set for the wedding, the Ordinary of the 
place where the marriage is to be celebrated is to be 
consulted according to the norms established in each di
ocese. Other situations which require the permission of 
the local Ordinary are listed in c. 1071; 

7. If the pre-nuptial enquiry reveals that either of the pro
spective spouses was previously in a manifestly invalid 
union, e.g. , through the lack of canonical form or the 
presence of a diriment impediment such as the bond of a 
former marriage, no wedding date should be set until a 
proper investigation has been made regarding the causes 
of the failure of the former union. 

ODPCN (January 1998), p. 49. 
In accordance with the prescriptions of c. 1083, § 2 ,  the c. 1083 
Southern African Catholic Bishops' Conference hereby de-
crees that for the lawful celebration of marriage in South Af-
rica, Namibia, Botswana and Swaziland, the present civil law 
requirements concerning age are to be observed.2 

2. South African civil law requires that for a valid marriage, a man must be at least 
eighteen years of age and a woman at least fifteen years of age . (Editors' note.) 
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In particular cases, the local Ordinary may dispense from 
this decree after having consulted with the pastor(s) of the 
Catholic party or parties ( cf. c. 88). 

ODPCN (January 1998), p. 54. 

c. 1125-6 In accordance with the prescriptions of cc. 1125 and 1126 of 
the Code of Canon Law concerning the declarations and 
promises required of the Catholic party, in view of obtaining 
the permission of the local Ordinary for a mixed marriage, 
the Southern African Catholic Bishops' Conference hereby 
decrees that: 
1. The Catholic party must first declare that he or she is 

prepared to remove dangers of falling away from the 
Catholic faith (see c. 1125, 1 °); 

2. The Catholic party, after discussing the matter with the 
other party, is also to make a sincere promise to do all in 
his or her power to have the children born of the mar
riage baptised and brought up in the Catholic Church 
(see C. 1125, 1 °); 

3. The promises required by the Catholic party shall be 
made orally in the presence of the parish priest or his 
delegate who conducts the pre-nuptial enquiry and this 
fact recorded on the pre-nuptial enquiry form; the pres
ence of witnesses is not necessary. The non-Catholic 
party is to be informed in good time of these promises 
and of the Catholic party's obligations (see c. 1125, 2°); 

4. The celebration of a mixed marriage cannot be autho
rised in those cases where it is clearly evident that the 
Catholic party is not sincere in making the promises or 
refuses to make them (see c. 1125); 

5. In order to obtain the authorization to proceed with the 
marriage, the parish priest of the Catholic party or his 
delegate shall assure the local Ordinary in writing that 
the promises have been made and that the non-Catholic 
party has been properly informed (see c. 1126); 

6. The same promises must be made by the Catholic party 
when the proposed partner is of a non-Christian faith or 
of no faith at all, before the dispensation from disparity 
of worship which is required for the validity of the mar
riage can be granted (see c. 1086, § 2). 

ODPCN (January 1998), p. 47. 

c. 1 127 In accordance with the prescription of c. 1127, § 2 ,  the South
ern African Catholic Bishops' Conference hereby decrees 
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that the granting of a dispensation from the canonical form is 
subject to the following conditions: 
1. That the freedom of the parties to marry and to marry 

each other be established and that all pertinent informa
tion be recorded on a pre-nuptial enquiry form, the origi
nal of which is to be filed in the archives of the parish in 
which the Catholic party has at least a quasi-domicile 
and a copy submitted to the local Ordinary from whom 
the dispensation is requested; 

2. That the requirements of c. 1125, § § 1 - 3 for the grant
ing of permission for a mixed marriage be complied 
with, 

3. That reasons for granting dispensations from canonical 
form be concerned in some way with: 
- the grave difficulty of a non-Catholic party to be mar

ried by a Catholic priest when his/her parent or a 
close relative is a minister in his/her church; 

- the strong reluctance on the part of the family of the 
non-Catholic to submit to the Catholic form of mar
riage. 

4. That, because of the significance attached to the priestly 
blessing on the occasion of marriage, neither of the par
ties to the proposed marriage belong to one of the East
ern-rite Catholic Churches. 

The Conference further decrees that since the granting of 
the dispensation is subject for validity to some form of pub
lic celebration, the rescript granting the dispensation is to in
dicate this requirement specifically. 
Copies of the rescript are to be filed in the diocesan archives 
of the local Ordinary of the Catholic party who granted the 
dispensation, and in the archives of the parish in which the 
Catholic party has at least a quasi-domicile. When the fact of 
the celebration of the marriage has been established, the 
marriage together with the details of the dispensation is to 
be recorded both in the marriage register of the diocesan 
curia and of the parish in which the Catholic party has at 
least a quasi-domicile (c. 1121, § 3). 
The parish of the baptism of the Catholic party is to be noti
fied of the marriage and the dispensation so that the appro
priate entry may be made in the baptismal register ( c. 1122). 

ODPCN (January 1998), p. 38. 

449 



Part I: APPENDIX III SOUTH AFRICA 

c. 1236 In accordance with the prescriptions of c .  1236, § 1, the 
Southern African Catholic Bishops' Conference hereby de
crees that the table of a fixed altar is to be constructed with 
natural stone or any solid, worthy material approved by the 
diocesan bishop. 

ODPCN (January 1998), p. 13. 
c. 1246 In accordance with the prescriptions of c. 1246, § 2, the 

Southern African Catholic Bishops' Conference hereby de
crees that, in addition to Sundays, the holydays of obligation 
to be observed are the solemnities of the Nativity of Our 
Lord Jesus Christ, the Ascension of Christ and the solemnity 
of Mary, Mother of God. 
The solemnity of the Epiphany is to be transferred to the 
Sunday between January 2 and January 8, the solemnity of 
the Body and Blood of Christ to the Sunday after Trinity Sun
day, and the solemnities of the Assumption of Mary and All 
Saints to the following Sundays. 
The solemnities of the Immaculate Conception of Mary, 
Saint Joseph, and the Apostles Saints Peter and Paul shall no 
longer be observed as holydays of obligation. 

ODPCN (January 1998), p. 63. 
c. 1253 In accordance with the prescriptions of c. 1253, the Southern 

African Catholic Bishops' Conference hereby decrees that 
the days of fast and abstinence within its territory are Ash 
Wednesday and Good Friday. 
Fridays are days of abstinence from meat, but the faithful 
may substitute abstinence from alcohol, tobacco or luxury 
foods or other forms of penance, especially acts of charity or 
exercises of piety. 

ODPCN (January 1998), p. 14. 
c. 1262 In accordance with the prescriptions of c. 1262 regarding 

collections and financial contributions, the Southern African 
Catholic Bishops' Conference hereby decrees that: 
1. Norms shall be determined by each province by the dioc

esan Bishops of that province in accordance with the 
provisions of the c. 434; 

2. Each parish priest shall inform the faithful about the 
purpose of each special collection and, in due time, shall 
inform them of the amount collected, in accordance with 
the prescriptions of c. 1287, § 2; 

3. Collections for cultural or philanthropic purposes shall 
not be taken up during a liturgical service in parishes or 
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oratories without the prior authorisation of the local Or
dinary. 

ODPCN (January 1998), p. 29. 
In accordance with the prescriptions of c. 1277, the Southern c. 1277 
African Catholic Bishops' Conference hereby decrees that 
the following acts of administration will be considered as 
acts of extraordinary administration , and will therefore be 
subject to the prescriptions of the relevant canons: 
1. The purchase of immovable property; 
2. The sale, exchange, mortgage or pawning of immovable 

Church property or the subjection of it to any other ser
vitude or burden; 

3. The building, demolition or rebuilding in a new form of a 
building belonging to the Church, or effecting extraordi
nary repairs upon such a building, subject to the provision 
that the value for insurance purposes of the building to be 
demolished or the cost of the extraordinary repairs be in 
excesss of R30,000 (thirty thousand rand), and the build
ing or rebuilding project involve an expenditure in excess 
of R30 ,000 (thirty thousand rand) . These amounts are un
derstood to be linked to the percentage increase ( or de
crease) in the cost of living indices of the territories 
within the Conference, to be interpreted and determined 
each year by the Episcopal Conference from the date of 
this decree; 

4. The sale, exchange, mortgage or diversion in any other 
way from the place for which they were destined of ob
jects of art, historical documents or other movable prop
erty of great importance; 

5. The erection of a cemetery; 
6. Acts involving civil litigation. 

ODPCN (January 1998), p. 31. 
In accordance with the prescriptions of canon 1292, § 1, the c. 1292 
Southern African Catholic Bishops' Conference hereby de-
crees that the approved minimum sum be Rl00,000 (one hun-
dred thousand rands) and the maximum sum be Rl ,000 ,000 
( one million rands) . 
The Conference further decrees that in order to make provi
sion for variations in monetary values, each of these sums be 
understood to be linked to the percentage increase ( or de
crease) in the cost of living indices of the territories within 
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the Conference, to be interpreted and determined each year 
by the Episcopal Conference from the date of this decree. 

ODPCN (January 1998), p. 16. 
c. 1297 In accordance with the prescriptions of c. 1297, the Southern 

African Catholic Bishops' Conference hereby decrees that 
the following norms shall be observed when leasing or rent
ing ecclesiastical goods: 
1. Lands and building for which no immediate or long-term 

use for Church purposes is foreseen should not be re
tained indefinitely; 

2. The leasing of ecclesiastical property, when the lease ex
tends over a period of two years, constitutes an act of 
extraordinary administration, and is subject to the pre
scriptions of c. 1277 or, in the case of Institutes of Con
secrated Life, of c. 638, § 1; 

3. Any leasing or renting of ecclesiastical property for a pe
riod extending beyond thirty continuous days shall be 
recorded in writing, observing all applicable civil and 
particular laws; 

4. Normally, Church property shall not be leased at less 
than the current comparable rates. If, however, in partic
ular circumstances, the property is to be leased for less 
than these rates, the written permission of the Ordinary 
is to be obtained beforehand. In the case of institutes of 
consecrated life of pontifical right, the permission of the 
major superior shall be obtained; 

5. Any leasing of ecclesiastical property without charge to 
charitable or other organisations, if the duration of the 
lease extends beyond three months, requires the written 
consent of the Ordinary or, in the case of institutes of 
consecrated life of pontifical right, the written consent 
of the major superior; 

6. If the total amount of rent to be paid exceeds the maxi
mum amount determined for the region for acts of alien
ation of ecclesiastical goods, and if the lease has a 
duration of more than nine years, the permission of the 
Apostolic See is also to be obtained beforehand. 

ODPCN (January 1998), p. 18. 
c. 1421  In  accordance with the prescriptions of  c. 1421, § 2 ,  the 

Southern African Catholic Bishops' Conference hereby de
crees that where necessity suggests, lay persons who have 
the necessary qualifications as outlined in c. 1421, § 3, may 
be appointed judges to constitute a collegiate Tribunal with 
two clerical judges. 

ODPCN (January 1998), p. 20. 
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The National Conference of Catholic Bishops, in accord with c. 230 
the prescriptions of c. 230, § 1, hereby decrees that a layman 
who is to be installed in the ministries of lector or acolyte on 
a stable basis must have completed his twenty-first (21) year 
of age. The candidate must also possess the skills necessary 
for an effective proclamation of the Word or service at the al-
tar, be a fully initiated member of the Catholic Church, be 
free of any canonical penalty, and live a life which befits the 
ministry to be undertaken. 

http:/ lwww. usccb. orglnorms 

The National Conference of Catholic Bishops, in accord with c. 284 
the prescriptions of c. 284, hereby decrees that without prej-
udice to the provisions of c. 288, clerics are to dress in con-
formity with their sacred calling. 
In liturgical rites, clerics shall wear the vesture prescribed in 
the proper liturgical books. Outside liturgical functions, a 
black suit and Roman collar are the usual attire for priests. 
The use of the cassock is at the discretion of the cleric. 
In the case of religious clerics, the determinations of their 
proper institutes or societies are to be observed with regard 
to wearing the religious habit. 

http:/ lwww. usccb. orglnorms 

The National Conference of Catholic Bishops, in accord with c. 496 
the prescriptions of c. 496, hereby decrees that statutes of 
the presbyteral council are to include the provision that the 
council shall meet at least four times a year, in order that it 
may effectively fulfill its purpose of aiding the diocesan 
bishop in the governance of the diocese according to the 
norm of law (See c. 495, §1). The statutes of the presbyteral 
council are to be developed in accord with the provisions of 
cc. 497 through 501. 

http:/ lwww. usccb. orglnorms 

Individual ordinaries may appoint pastors to a six year term c. 522 
of office. The possibility of renewing this term is left to the 
discretion of the diocesan bishop. The primary provision of 

1. The complementary norms to the Code promulgated by the National Conference of 
Catholic Bishops are published in Implementation of the 1983 Code of Canon Law, National 
Conference of Catholic Bishops: Complementa171 Norms [= NCCB Complementary Norms], 
Washington, DC, National Conference of Catholic Bishops, 1991. Updates implemented for 
this second edition can be found at http://www.usccb. org/norms. (Editors' note.) 
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c. 522 that pastors may be appointed for an indefinite period 
of time remains in force. 

http:/ lwww. usccb. orglnorms 

c. 538 In accord with the prescriptions of c. 538, § 3, the National 
Conference of Catholic Bishops authorizes diocesan bishops 
to develop diocesan policy for the retirement of priests in ac
cord with the provisions of Norms for Priests and Their 
Third Age. 

NORMS FOR PRIESTS AND THEIR THIRD AGE 
18 November 1987 

Introduction 
The senior years of a priest's ordained ministry, especially 
the retirement years, are important for the proper comple
tion and perfection of the priestly vocation. These norms, in 
accord with the Code of Canon Law, are intended to pro
mote both the value and the dignity of the person as well as 
the ministry and mission of the Church. These norms, in ac
cord with the Code of Canon Law, suggest that retirement 
from a diocesan appointment does not imply an end to min
istry. Rather they speak of an entry into a third age, where 
the Spirit is calling us to reflect upon, to integrate, and to 
complete the ministry to which we were called. 

1. The bishop normally should allow any priest to retire when 
he has reached the age of seventy-five. The diocesan 
bishop, in consultation with the presbyteral council, can 
adopt a diocesan policy which allows priests, for pastoral 
or personal reasons, to retire from diocesan assignment at 
an earlier age. Pastors are asked to submit their letters of 
resignation by the age of seventy-five. 
Canon 538, § 3: When a pastor has completed his seventy
fifth year of age he is asked to submit his resignation from 
office to the diocesan bishop, who, after considering all the 
circumstances of person and place, is to decide whether to 
accept or defer the resignation; the diocesan bishop, taking 
into account the norms determined by the conference of 
bishops, is to provide for the suitable support and housing 
of the resigned pastor. ( Code of Canon Law: Washington, 
D.C., Canon Law Society of America, 1983) 

2. Diocesan policy should specify the age when every priest 
will enter into a process of discernment with the diocesan 
bishop regarding when and how he will retire from dioce
san appointment. Further, all dioceses should provide for 
those who, through disability, have to retire prior to the 
age determined by diocesan policy. 

3. The diocesan bishop, in consultation with the presbyteral 
council, might wish to consider the naming of a retirement 
committee for the purpose of discerning with each given 
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priest his proper time for resigning his diocesan appoint
ment. While retaining to himself the right to make the final 
decision with any given priest, the diocesan bishop will be 
assisted and guided by the report and the reflections which 
such a committee will offer him. 

4. Each diocese should maintain its own index of senior 
priests. Thus, retired from their own diocesan appoint
ments, these men could indicate the kinds of ministry they 
want to continue to offer. The pastors of the diocese would 
thus be able to contact those priests easily in times of 
need. 

5. Diocesan bishops should develop plans and programs to 
assist priests with preparation for their third age. This will 
enhance the value of this third age both for the individual 
and for the local church whose ministry will continue to be 
a central focus of his life. 

6. Diocesan bishops should appoint a priest whose duties in
clude assisting senior priests with their third age planning 
as well as being an advocate for their concerns. The dio
cese also is encouraged to provide options for third age 
ministry. 

7. Diocesan bishops should strongly promote a program 
which encourages the physical, emotional, and spiritual 
health of all priests. Senior priests must be included in 
such programs; and, efforts to provide sufficient medical 
insurance for them is essential. 

8. The diocese should provide various options for the hous
ing of third age priests, according to diocesan policy. Nor
mally, the retiring priest should be given a choice in regard 
to his retirement housing. 

9. Diocesan bishops should provide as a norm special ar
rangements for those who are physically or emotionally in 
need of such care. 

10. Each diocese should guarantee that priests be given ade
quate support through a long-range, financially independent, 
and professionally managed pension fund. In addition, the 
priest should bear in mind responsible stewardship of his 
own resources. Participation in the social security system, 
as well as IR.Ns, or other forms of savings, is considered an 
essential element of this stewardship. He should also mind
ful of the needs of the local church in his last will and testa
ment. 

11. The diocesan bishops should normally ensure that dioce
san programs give specific consideration to the spiritual 
growth of third age priests. Thus the diocesan program of 
retreats, conferences, mentoring, spiritual direction, and 
support groups all should consider the senior priest. 

12. Diocesan bishops and priests should develop a special sen
sitivity to the needs and the inclusion of the senior priests 
in diocesan life. 

455 



Part I: APPENDIX III UNITED STATES OF AMERICA 

13. Dioceses, in their efforts to provide effective retirement 
policies and procedures, should be aware of the resources 
and expertise provided by national organizations both 
within and outside the Church. 

NCCB Complementary Norms, pp. 6; 50-52. 
c. 766 Preaching the Word of God is among the principal duties of 

those who have received the sacrament of orders ( cc. 762-
764). The lay faithful can be called to cooperate in the exer
cise of the Ministry of the Word (c. 759). In accord with 
c. 766 the National Conference of Catholic Bishops hereby 
decrees that the lay faithful may be permitted to exercise 
this ministry in churches and oratories, with due regard for 
the following provisions: 
If necessity requires it in certain circumstances or it seems 
useful in particular cases, the diocesan bishop can admit lay 
faithful to preach, to offer spiritual conferences or give in
structions in churches, oratories or other sacred places 
within his diocese, when he judges it to be to the spiritual 
advantage of the faithful. 
In order to assist the diocesan bishop in making an appropri
ate pastoral decision (Interdicasterial Instr. Ecclesiae de 
Mysterio, Art. 2, §3), the following circumstances and cases 
are illustrative: the absence or shortage of clergy, particular 
language requirements, or the demonstrated expertise or ex
perience of the lay faithful concerned. 
The lay faithful who are to be admitted to preach in a church 
or oratory must be orthodox in faith, and well-qualified, both 
by the witness of their lives as Christians and by a prepara
tion for preaching appropriate to the circumstances. 
The diocesan bishop will determine the appropriate situa
tions in accord with c. 772, § 1. In providing for preaching by 
the lay faithful the diocesan bishop may never dispense from 
the norm which reserves the homily to the sacred ministers 
(c. 767, §1; cfr. Pontifical Commission for the Authentic In
terpretation of the Code of Canon Law, 26-05-1987, in AAS 79 
[1987] 1249). Preaching by the lay faithful may not take place 
within the Celebration of the Eucharist at the moment re
served for the homily. 

http:/ lwww. usccb. org/norms 

c. 772 The National Conference of Catholic Bishops, in accord with 
the prescriptions of c. 772, §2, hereby decrees that, with due 
regard for the norms of c. 763, a Catholic who regularly ex
pounds Christian doctrine on radio or television must be 
specially qualified by his or her knowledge of the subject, by 
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manifest adherence to the teaching of the Magisterium and 
by the witness of his or her life as a Catholic. The individual 
must obtain the permission of his or her proper diocesan 
bishop or the diocesan bishop of the place where the radio 
or television program is originally broadcast. In the case of 
members of institutes of consecrated life or societies of ap
ostolic life, permission of the competent superior is also re
quired, insofar as the constitution of the institute or society 
provides for it. 

http:/ lwww. usccb. orglnorms 

In accord with c. 788, § 3, the National Conference of Catho- c. 788 
lie Bishops decrees that the National Statutes for the Cate
chumenate should govern the catechumenate in the United 
States . 

NCCB Complementary Norms, p. 8. 
The National Conference of Catholic Bishops, in accord with c. 831 
the prescriptions of c. 831, §2, hereby decrees that, provided 
no harm to the Church could result from their presence, cler-
ics and members of religious institutes may participate in 
radio and television programs which treat of Catholic doc-
trine and morals. A cleric or religious who regularly takes part 
in such programs must be specially qualified by his or her 
knowledge of the subject, by manifest adherence to the teach-
ing of the Magisterium and by probity of life. The individual 
must obtain the permission of his or her proper diocesan 
bishop or the diocesan bishop of the place where the radio or 
television program is originally broadcast. In the case of mem-
bers of religious institutes, permission of the competent supe-
rior is also required. 

http:/ lwww. usccb. orglnorms 

The National Conference of Catholic Bishops, in accord with c. 877 
the prescriptions of c. 877, §3, hereby decrees that: 
I. For children baptized after their adoption is finalized, 

the following information shall be entered in the regis
ter: 
a) the Christian name(s) of the child as designated by 

the adoptive parent(s); 
b) the name(s) of the adoptive parent(s); 
c) the date and place of birth; 
d) the names of the sponsors selected by the adoptive 

parent(s) ;  
e) the place and date of the baptism; 
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f) the name of the minister performing the baptism; and 
g) the fact of adoption but not the names of the natural 

parents. 
Baptismal certificates issued by the parish for adopted 
children will be no different from other baptismal certif
icates. No mention of the fact of adoption shall be made 
on the baptismal certificate. 

II. For children baptized before their adoption is finalized, 
the following notations shall be added to the baptismal 
register, but only after the adoption has been finalized 
and with due regard for the civil law of the jurisdiction: 
a) parentheses shall be placed around the names of the 

natural parents; 
b) the name(s) of the adoptive parent(s) shall then be 

added; 
c) the child's former surname shall also be parenthe

sized and the new surname added; and 
d) a notation shall be made that the child was legally 

adopted. 
Baptismal certificates issued by the parish for these indi
viduals shall give only the name(s) of the adoptive par
ent(s), the child's new legal surname, the date and place 
of baptism, and the name of the minister who conferred 
the sacrament. The name(s) of the sponsor(s) shall not 
be given, and no mention of the fact of adoption shall be 
made on the baptismal certificate. 
For future ease in reference, and to afford what may 
often be the only possibility of reference after the adop
tion has been finalized, a baptismal entry for the adopted 
child can be made in the baptismal register of the adop
tive parents' parish, citing the date and location of the 
original baptismal record, and listing only the name of 
the adoptive parents, and the date and place of birth. 
Parish personnel having access to parish registers have 
an obligation not to disclose to any person any informa
tion which would identify or reveal, directly or indi
rectly, the fact that a person was adopted. 

http:/ lwww. usccb. orglnorms 

c. 891 The National Conference of Catholic Bishops, in accord with 
the prescriptions of c. 89 1, hereby decrees that the Sacra
ment of Confirmation in the Latin Rite shall be conferred be
tween the age of discretion and about sixteen years of age, 
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within the limits determined by the diocesan bishop and 
with regard for the legitimate exceptions given in c. 891. 

http:/ lwww. usccb. orglnorms 
The National Conference of Catholic Bishops, in accord with c. 964 
the prescriptions of c. 964, §2, hereby decrees the following 
norms governing the place for sacramental confessions: 
Provision must be made in each church or oratory for a suffi
cient number of places for sacramental confessions which 
are clearly visible, truly accessible, and which provide a 
fixed grille between the penitent and the confessor. Provi
sion should also be made for penitents who wish to confess 
face-to-face, with due regard for the Authentic Interpretation 
of c. 964, §2, by the Pontifical Council for the Interpretation 
of Legislative Texts, 07-07-1998 (AAS 90 [1998] 711). 

http:/ lwww.usccb.org/norms 
The National Conference of Catholic Bishops intends to c. 1062 
issue no norms regarding the promise of marriage as men-
tioned in c. 1062, §1, without prejudice, however, to the pre
scriptions of c. 1062, §2, regarding an action for reparation 
of damages. 

http:/ lwww. usccb.org/norms 

The National Conference of Catholic Bishops, in accord with c. 1067 
the prescriptions of c. 1067 and with due regard for c. 1068, 
hereby decrees that the following norms shall be observed in 
preparation of a couple for marriage: 
1. The couple should receive appropriate education and 

pastoral preparation through participation in a marriage 
preparation program approved by the diocesan bishop; 

2. Parties should be questioned as to their freedom to 
marry; 

3. Baptized Catholics should present a recently issued an
notated baptismal certificate; 

4. Where necessary, additional documentation (such as af
fidavits of parents) attesting to a Catholic party's free
dom to marry should be presented; 

5. Baptized non-Catholics should present satisfactory 
proof of baptism and freedom to marry; 

6. Unbaptized persons should present satisfactory proof of 
freedom to marry; 

7. Preparation for marriage should be in conformity with 
the prescriptions of c. 1063 (regarding what must precede 
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marriage) and cc. 1064, 1071, 1072, 1086, §2, and 1125, 
which entrust certain situations to the special care of 
local ordinaries; 

8. Preparation for marriage should be in compliance with 
appropriate civil laws. 

c. 1068 See c. 1067. 

http://www. usccb. orglnorms 

c. 1246 In accord with c. 1246, the National Conference of Catholic 
Bishops decrees that the holydays of obligation to be ob
served in the United States are the solemnity of Mary, Mother 
of God; the solemnity of the Ascension; the solemnity of the 
Assumption; the solemnity of All Saints; the solemnity of the 
Immaculate Conception; the solemnity of Christmas. The so
lemnity of the Epiphany shall be transferred to the first Sun
day following January 1; the solemnity of Corpus Christi shall 
be observed on the second Sunday following Pentecost. When 
the solemnities of Mary, Mother of God, the Assumption, and 
All Saints fall on a Saturday or a Monday, they will not be ob
served as holy days of obligation. 

NCCB Complementary Norms, p. 18; 
Catholic News Service, 24-11-1992. 

In addition to Sunday, the days to be observed as holy days 
of obligation in the Latin Rite dioceses of the United States 
of America, in conformity with c. 1246, are as follows: 
January 1, the solemnity of Mary, Mother of God 
Thursday of the Sixth Week of Easter, the solemnity of the 
Ascension 
August 15, the solemnity of the Assumption of the Blessed 
Virgin Mary 
November 1, the solemnity of All Saints 
December 8, the solemnity of the Immaculate Conception 
December 25, the solemnity of the Nativity of Our Lord Jesus 
Christ 
Whenever January 1, the solemnity of Mary, Mother of God, 
or August 15, the solemnity of the Assumption, or November 
1 ,  the solemnity of All Saints, falls on a Saturday or on a 
Monday, the precept to attend Mass is abrogated. 
In accord with the provisions of c. 1246, §2, of the Code of 
Canon Law, which states: "... the conjerence of bishops can 
abolish certain holy days of obligation or transfer them to 
a Sunday with prior approval of the Apostolic See» , the Na
tional Conference of Catholic Bishops of the United States 
decrees that the Ecclesiastical Provinces of the United 
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States may transfer the Solemnity of the Ascension of Our 
Lord and Savior Jesus Christ from Thursday of the Sixth 
Week of Easter to the Seventh Sunday of Easter according to 
the following procedure. 
The decision of each Ecclesiastical Province to transfer the 
Solemnity of the Ascension is to be made by the affirmative 
vote of two-thirds of the bishops of the respective Ecclesias
tical Province. The decision of the Ecclesiastical Province 
should be communicated to the Prefect of the Congregation 
for Divine Worship and the Discipline of the Sacraments and 
to the President of the National Conference of Catholic 
Bishops. 

http:/ lwww. usccb. orglnorms 
In accord with the prescriptions of c. 1292, § 1 ,  on behalf of c. 1292 
the National Conference of Catholic Bishops, it is hereby de-
creed that the maximum amount for the alienation of church 
property in the Latin dioceses of the United States, above 
which the permission of the Holy See is required, is three 
million dollars. Since the three million dollar limit had been 
granted by the Congregation for the Clergy as an interim 
measure in April 1991 ,  the permanent provision takes effect 
immediately. 2 

NCCB Complementary Norms, p. 24; 
Canon Law society of America Newsletter, August 1993, p.4. 
On January 1, 2004 the following revised complementary 
norm for c. 1292, § 1 ,  will take effect: 
In accord with the prescripts of c. 1292, §1, the United States 
Conference of Catholic Bishops decrees that: 
1. the maximum limit for alienation and any transaction 

which, according to the norm of law, can worsen the pat
rimonial condition is $5,000,000 for Dioceses with Cath
olic populations of half a million persons or more. For 
other dioceses the maximum limit is $2,500,000 (cf. 
c. 1295). The same is true for goods given to the Church 
by vow or goods precious for artistic or historical rea
sons. 

2. the minimum limit for alienation and any transaction 
which, according to the norm of law, can worsen the pat
rimonial condition is $500,000 for dioceses with Catholic 

2. This action of the National Conference of Catholic Bishpops, made in accord with 
c. 1292, §1 ,  of the CIC/83, was confirmed by the Congregation for the Clergy through a letter, 
signed by Jose Cardinal Sanchez, Prefect of the Congregation, and dated April 26, 1993 (Prot. 
no. 1182/I). 
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populations of half a million persons or more. For other 
Dioceses the minimum limit is $250,000. The same is 
true for goods given to the Church by vow or goods pre
cious for artistic or historical reasons. 

3. for the alienation of property of other public juridic per
sons subject to the diocesan bishop, the maximum limit 
is $2,500,000 and the minimum limit is $12,500 or 5% of 
the prior year's ordinary annual income, whichever is 
higher. 

4. both the maximum and minimum amounts within the re
gion are linked to the consumer price index as deter
mined annually by the United States Bureau of Labor 
Statistics, and reported by the United States Conference 
of Catholic Bishops to the appropriate offices of the 
Holy See and to the Conference members. 

c. 1297 See c. 1277. 

Appendix3 

http:/ lwww. usccb. orglnorms 

c. 276 Although they (permanent deacons) are not bound by uni
versal church law to say the whole of this prayer every day, 
they should be encouraged to pray at least morning and 
evening prayer daily. 

http:/ lwww. usccb. org/norms 

c. 961 The National Conference of Catholic Bishops interprets the 
meaning of diu of c. 961, § 1, 2°, to be "one month, " by which 
the diocesan bishop judges whether and when the condi
tions of grave necessity for general absolution are verified in 
his diocese. 

NCCB Complementary Norms, p. 12. 
c. 1031 In accord with the provisions of c. 1031, § 3, the National 

Conference of Catholic Bishops has established the mini
mum age of ordination (for permanent deacons) at thirty
five years for both married and celibate candidates. The 
diocesan bishop may dispense up to one year from this age 
requirement. 

NCCB Complementary Norms, p. 13. 

3. The following norms are also published in NCCB Complementary Norms or at htt:/1 
www.uscob.org/norms but they have not received the recognitio from the Holy See either 
because they are provisional or the subject matter does not require it. They are reprinted 
here for the convenience and information of the readers. The canon numbers do not appear 
in the cumulative table by numerical order. (Editors' note.) 
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In accord with c. 1112, the National Conference of Catholic c. 1112  
Bishops recommends to the Holy See that it favorably enter-
tain the requests of those individual diocesan bishops who, 
in view of the severe shortage of ordained ministers in cer-
tain vast territories of the United States, seek the faculty to 
delegate laypersons to assist at marriages. 

NCCB Complementary Norms, p. 15. 
The particular norms issued by the National Conference of c. 1126 
Catholic Bishops on 16 November 1970 will continue in ef-
fect. They are to be reviewed and refined and then repub-
lished to avoid any ambiguity or doubts concerning mixed 
marriage. 

STATEMENT ON THE IMPLEMENTATION OF 
THE APOSTOLIC LETTER ON MIXED MARRIAGES 
Issued 16 November 1970 
Effective 1 January 1971 
Introductory Principles 
The Fathers of the Second Vatican Council requested the 
Holy See to provide for the application of conciliar teaching 
to marriages which unite Catholics and those of differing re
ligious convictions. Following discussions of this matter by 
the Synod of Bishops in 1967, the Holy See, after collegial 
consultation with the episcopal conferences, prepared a re
sponse to that request. And on March 31, 1970, Pope Paul VI 
issued motu proprio the Apostolic Letter Determining 
Norms for Mixed Marriages. The provisions of this apos
tolic letter, effective October 1, 1970, open the way to an im
proved pastoral approach in support of couples united or to 
be united in such marriages. 
The National Conference of Catholic Bishops welcomes the 
apostolic letter and encourages its ready application within 
our country. We call to mind the principles upon which it is 
based and the values it seeks to uphold. Our statement is to 
be understood only with a view to the complete text of the 
motu proprio. 

First of all, the apostolic letter recognizes the natural right of 
man to marry and beget children, and to exercise this right, 
free from undue pressure (cf. Pacem in terris, no. 15). 
Within marriage the Church seeks always to uphold the 
strength and stability of marital union and the family which 
flows from it. For "the well-being of the individual person 
and of human and Christian society is intimately linked with 
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the healthy condition of that community produced by mar
riage and family. Hence Christians and all men who hold this 
community in high esteem sincerely rejoice in the various 
ways by which men today find help in fostering this commu
nity of love and perfecting its life, and by which spouses and 
parents are assisted in their lofty calling" (The Church in the 
Modern World, no. 4 7). 
As the apostolic letter observes, the "perfect union of mind 
and full communion of life" to which married couples aspire 
can be more readily achieved when both partners share the 
same Catholic belief and life. For this reason, the Church 
greatly desires that Catholics marry Catholics and generally 
discourages mixed marriages. 
Yet, recognizing that mixed marriages do occur, the Church, 
upholding the principles of divine law, makes special ar
rangements for them. And recognizing that these marriages 
do at times encounter special difficulties, the Church wishes 
to see that special help and support are extended to the cou
ples concerned. This is the abiding responsibility of all. For 
"Christians should actively promote the values of marriage 
and family, both by example of their own lives and by coop
eration with other men of good will. Thus when difficulties 
arise, Christians will provide, on behalf of family life, those 
necessities and helps which are suitably modern" (Ibid. , 
no. 52). 
In a particular way, priests with a pastoral ministry to fami
lies and all persons engaged in the family life apostolate are 
to be commended for their attention to the specific needs of 
individual couples. Since these will vary, the apostolic letter 
stresses the importance of individualized support for diverse 
situations. It recognizes that "the canonical discipline on 
mixed marriages cannot be uniform and must be adapted" 
and "the pastoral care to be given to the married people and 
children of marriage" must also be adapted "according to the 
distinct circumstances of the married couple and the differ
ing degrees of their ecclesiastical communion." Conse
quently, pastors, exercising their ministry in behalf of 
marriages that unite Catholics and others will do so with 
zealous concern and respect for the couples involved. They 
should have an active and positive regard for the holy state 
in which such couples are united. 
In such marriages, the conscientious devotion of the Catho
lic to the Catholic Church is to be safeguarded, and the con
science of the other partner is to be respected. This is in 
keeping with the principle of religious liberty ( cf. Appendix, 

464 



UNITED STATES OF AMERICA Part I: APPENDIX III 

Declaration on Religious Freedom, Second Vatican Council, 
no. 3). 
In all valid marriages the Church recognizes sacred and abid
ing values. For "the intimate partnership of married life and 
love has been established by the Creator and qualified by his 
laws. It is rooted in the conjugal covenant of irrevocable per
sonal consent. Hence by that human act whereby spouses 
mutually bestow and accept each other, a relationship arises 
which by divine will and in the eyes of society too is a lasting 
one. For the good of the spouses and their offspring as well 
as of society, the existence of this sacred bond no longer de
pends on human decisions alone" (The Church in the Mod
ern World, no. 48). So the sacred character of all valid 
marriages, including those which the Church does not con
sider as sacramental, is recognized. For these, too, manifest 
the hand of God, who is the author of marriage, and should 
lead the couple to holiness of life. In preparing couples for 
mixed marriages, pastors should make clear to the partners 
the deep significance which the Church perceives in their in
tended union as "two in one flesh" (Mt 19: 16). 
In this regard, the broad areas of agreement which unite 
Christians and Jews in their appreciation of the religious 
character of marriage should be kept significantly in mind 
(cf. Joint Statement on Marriage and Family Life in the 
United States, issued by the United States Catholic Confer
ence, the National Council of the Churches of Christ, and the 
Synagogue Council of America, June 8, 1966). 
In this context, it should be clearly noted that while Catho
lics are required to observe the Catholic form of marriage for 
validity, unless dispensed by their bishop, the Catholic 
Church recognizes the reality of marriages contracted val
idly among those who are not Christians and among those 
Christians separated from us. 
In addition to the sacred character of all valid marriages, still 
more must be said of marriages between a Catholic and an
other baptized Christian. According to our Catholic tradi
tion, we believe such marriages to be truly sacramental. The 
apostolic letter states that there exists between the persons 
united in them a special "communion of spiritual benefits. "  
These spiritual bonds in which couples are united are 
grounded in the "true, though imperfect, communion" which 
exists between the Catholic Church and all who believe in 
Christ and are properly baptized (Decree on Ecumenism, 
no. 3). Along with us, such persons are honored by the title 
of Christian and are rightly regarded as brothers in the Lord. 
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In marriages which unite Catholics and other baptized Chris
tians , the couple should be encouraged to recognize in prac
tical ways what they share together in the life of grace , in 
faith, hope , and charity along with other interior gifts of the 
Holy Spirit, and that in service to the same Lord they await 
the salvation which he promised to those who would be his 
followers. 
A number of the particular difficulties faced by Catholics 
and other Christians in mixed marriages result from the divi
sion among Christians. However successful these marriages 
may be , they do not erase the pain of that wider division. Yet 
this division need not weaken these marriages , and given 
proper understanding, they may lead to a deep spiritual unity 
between the spouses. Such couples should accept the pain
ful aspects of Christian division insofar as these affect their 
lives together as a sharing in the suffering of the Church. 
Thus they should regard their personal efforts at under
standing and patience as symbolic of and a participation in 
the broader efforts toward unity among the separated 
Churches. Their own love as it reaches out to relatives and 
friends should have a healing effect in establishing closer re
lationships between groups of Christians who have been es
tranged due to division among them. In this way, such 
marriages , while encompassing within one home the divi
sions among Christians , nevertheless, like all sacramental 
marriages , should be seen as compelling signs of the mystery 
of Christ's abiding love for his Church, a love which continu
ally seeks to reconcile. Finally, such couples , should they 
achieve such a perspective in regard to their marriage, can 
do much to intensify the longing among Christians for the 
day when all shall be one. 
In order to aid these couples to come to this deep under
standing of their married life together, when possible , their 
Catholic and other Christian pastors should jointly do all 
that they can to prepare them for marriage and to support 
them and their families with all the aids their ministry can 
provide . They can, for example, enliven the couple's appreci
ation of the virtues of fidelity, mutual trust, forgiveness, hon
esty, openness , love, and responsibility for their children. In 
this way the pastors of the different Christian communities 
can best bring the couple to a keen awareness of all that they 
have in common as Christians as well as to a proper appreci
ation of the gravity of the differences that yet remain be
tween their Churches. 
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In their homes, these couples should be encouraged in practi
cal ways to develop a common life of prayer calling upon the 
many elements of spirituality which they share as a common 
Christian heritage and expressing their own common faith in 
the Lord, together asking him to help them grow in their love 
for each other, to bless their families with the graces they 
need, and to keep them always mindful of the needs of oth
ers. The example of parents united in prayer is especially im
portant for the children whom God may give them. In regard 
to public worship together in each other's Churches, pastors 
may explain to the couple the provisions made for this by the 
Holy See in the Ecumenical Directory (cf. Ecumenical Di
rectory, nos. 39, 41, 42, 47-50, and 55-59) . [ ... ] . 
Beyond this, parents have the right and the responsibility to 
provide for the religious education of their children. This 
right is clearly taught by Vatican II : "Since the family is a so
ciety in its own original right, it has the right freely to live its 
own domestic religious life under the guidance of the par
ents. Parents, moreover, have the right to determine, in ac
cordance with their own religious beliefs, the kind of 
religious education that their children are to receive" (Decla
ration on Religious Freedom, no. 5). It is evident that in pre
paring for a mixed marriage, the couple will have to reach 
decisions and make specific choices in order to fulfill suc
cessfully the responsibility that is theirs toward their chil
dren in this respect. It is to be hoped for their own sake that 
in this matter, the couple may reach a common mind. If this 
issue is not resolved before marriage, the couple, as sad ex
perience has shown, find a severe strain later in their marital 
life that can subject them to well-meaning but tension-build
ing pressures from relatives on both sides. If this issue can
not be resolved, there is a serious question whether the 
couple should marry. In reaching a concrete decision con
cerning the baptism and religious education of children, 
both partners should remember that neither thereby abdi
cates the fundamental responsibility of parents to see that 
their children are instilled with deep and abiding religious 
values. In this the Catholic partner is seriously bound to act 
in accordance with his faith which recognizes that, "This is 
the unique Church of Christ which in the Creed we avow as 
one, holy, catholic, and apostolic. After his Resurrection our 
Savior handed her over to Peter to be shepherded (Jn 21 :17), 
commissioning him and the other apostles to propagate and 
govern her ( cf. Mt 28: 18ff) . Her he erected for all ages as "the 
pillar and mainstay of the truth' (1 Tm 3:15). This Church, 
constituted and organized in the world as a society, subsists 
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in the Catholic Church, which is governed by the successor 
of Peter and by the bishops in union with that successor, al
though many elements of sanctification and of truth can be 
found outside of her visible structure. These elements, how
ever, as gifts properly of her visible structure. These ele
ments, however, as gifts properly belonging to the Church of 
Christ, possess an inner dynamism toward Catholic unity" 
(Constitution on the Church, no. 8). This faith is the source 
of a serious obligation in conscience on the part of the Cath
olic, whose conscience in this regard must be respected. 

Specific Norms 
This apostolic letter on mixed marriages leaves to episcopal 
conferences the further determination of specific questions. 
(The norms of Matrimonia mixta are not repeated here, nor 
are the special norms affecting the marriages of Eastern 
Catholics and marriages of Catholics with Eastern non-Cath
olic Christians. They are found in the Decree on Catholic
Orthodox Marriages, of February 22, 1967.) In order to im
plement this mandate, the NCCB sets forth the following for 
the dioceses of the United States. 

I. Pastoral Responsibility 
1. In every diocese, there shall be appropriate informational 

programs to explain both the reasons for restrictions upon 
mixed marriages and the positive spiritual values to be 
sought in such marriages when permitted. This is particu
larly important if the non-Catholic is a Christian believer 
and the unity of married and family life is ultimately based 
upon the baptism of both wife and husband. If possible, all 
such programs should be undertaken after consultation 
with and in conjunction with non-Catholic authorities. 

2. In every diocese there shall be appropriate programs for 
the instruction and orientation of the clergy, as well as of 
candidates for the ministry, so that they may understand 
fully the reasons for the successive changes in the disci
pline of mixed marriage and may willingly undertake their 
personal responsibilities to each individual couple and 
family in the exercise of their pastoral ministry. 

3. In addition to the customary marriage preparation pro
grams, it is the serious duty of each one in the pastoral 
ministry, according to his own responsibility, office, or as
signment, to undertake: 
a. the spiritual and catechetical preparation, especially in 

regard to the "ends and essential properties of mar
riage [which] are not to be excluded by either party" 
(cf. Matrimonia mixta, no. 6), on a direct and individ
ual basis, of couples who seek to enter a mixed mar
riage, and 
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b. continued concern and assistance to the wife and hus
band in mixed marriages and to their children, so that 
married and family life may be supported in unity, re
spect for conscience, and common spiritual benefit. 

4. In the assistance which he gives in preparation for mar
riage between a Catholic and a non-Catholic, and his con
tinued efforts to help all married couples and families, the 
priest should endeavor to be in contact and to cooperate 
with the minister or religious counselor of  the non
Catholic. 

IL Declaration and Promise 
(Motu proprio, no. 7) 

5. The declaration and promise by the Catholic, necessary for 
dispensation from the impediment to a mixed marriage ( ei
ther mixed religion or disparity of worship), shall be made, 
in the following words or their substantial equivalent: 
"I reaffirm my faith in Jesus Christ and, with God's help, in
tend to continue living that faith in the Catholic Church." 
"I promise to do all in my power to share the faith I have 
received with our children by having them baptized and 
reared as Catholics." 

6. The declaration and promise are made in the presence of a 
priest or deacon either orally or in writing as the Catholic 
prefers. 

7. The form of the declaration and promise is not altered in 
the case of a marriage of a Catholic with another baptized 
Christian, but the priest should draw the attention of the 
Catholic to the communion of spiritual benefits in such a 
Christian marriage. The promise and declaration should be 
made in the light of the "certain, though imperfect, com
munion" of the non-Catholic with the Catholic Church be
cause of his belief in Christ and baptism ( cf. Decree on 
Ecumenism, no. 3). 

8. At an opportune time before marriage, and preferably as 
part of the usual pre-marital instructions, the non-Catholic 
must be informed of the promises and of the responsibility 
of the Catholic. No precise manner or occasion of inform
ing the non-Catholic is prescribed. It may be done by the 
priest, deacon, or the Catholic party. No formal statement 
of the non-Catholic is required. But the mutual understand
ing of this question beforehand should prevent possible 
disharmony that might otherwise arise during married life. 

9. The priest who submits the request for dispensation from 
the impediment to a mixed marriage shall certify that the 
declaration and promise have been made by the Catholic 
and that the non-Catholic has been informed of this re
quirement. This is done in the following or similar words: 
"The required promise and declaration have been made by 
the Catholic in my presence. The non-Catholic has been in
formed of this requirement so that it is certain that he (she) 
is aware of the promise and obligation on the part of the 
Catholic." 
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The promise of the Catholic must be sincerely made, and is 
to be presumed to be sincerely made . If, however, the 
priest has reason to doubt the sincerity of the promise 
made by the Catholic, he may not recommend the request 
for the dispensation and should submit the matter to the 
local ordinary. 

III. Form of Marriage 

(Motu proprio, no. 9) 
10. Where there are serious difficulties in observing the Catho

lic canonical form in a mixed marriage, the local Ordinary 
of the Catholic party or of the place where the marriage is 
to occur may dispense the Catholic from the observance of 
the form for a just pastoral cause. An exhaustive list is im
possible, but the following are the types of reasons : to 
achieve family harmony or to avoid family alienation, to ob
tain parental agreement to the marriage, to recognize the 
significant claims of relationship or special friendship with 
a non-Catholic minister, to permit the marriage in a church 
that has particular importance to the non-Catholic. If the 
Ordinary of the Catholic party grants a dispensation for a 
marriage which is to take place in another diocese, the Or
dinary of that diocese should be informed beforehand. 

11. Ordinarily this dispensation from the canonical form is 
granted in view of the proposed celebration of a religious 
marriage service. In some exceptional circumstances (e.g. , 
certain Catholic-Jewish marriages) it may be necessary 
that the dispensation be granted so that a civil ceremony 
may be performed. In any case, a public form that is civilly 
recognized for the celebration of marriage is required. 

IV. Recording Marriages 

(Motu proprio, no. 10) 
12. In a mixed marriage for which there has been granted a 

dispensation from the canonical form, an ecclesiastical 
record of the marriage shall be kept in the chancery of the 
diocese which granted the dispensation from the impedi
ment, and in the marriage records of the parish from which 
application for the dispensation was made. 

13. It is the responsibility of the priest who submits the re
quest for the dispensation to see that, after the public form 
of marriage ceremony is performed, notices of the mar
riage are sent in the usual form to: 
a. the parish and chancery noted above (12), and 
b. the place of baptism of the Catholic party. 
The recording of other mixed marriages is not changed. 

V. Celebration of Marriages between Catholics and Non
Catholics 

14. It is not permitted to have two religious marriage services 
or to have a single service in which both the Catholic mar
riage ritual and a non-Catholic marriage ritual are cele
brated jointly or successively (cf. no. 13 of Matrimonia 
mixta). 
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15. With the permission of the local Ordinary and the consent 
of the appropriate authority of the other Church or com
munity, a non-Catholic minister may be invited to partici
pate in the Catholic marriage service by giving additional 
prayers, blessings, or words of greeting or exhortation. If 
the marriage is not part of the Eucharistic celebration, the 
minister may also be invited to read a lesson and/or to 
preach ( cf. the Ecumenical Directory, part I, no. 56). 

16. In the case where there has been a dispensation from the 
Catholic canonical form and the priest has been invited to 
participate in the non-Catholic marriage service, with the 
permission of the local Ordinary and the consent of the ap
propriate authority of the other Church or communion, he 
may do so by giving additional prayers, blessings, or words 
of greeting and exhortation. If the marriage service is not 
part of the Lord's Supper or the principal liturgical service 
of the Word, the priest, if invited, may also read a lesson 
and/or preach ( cf. ibid.). 

17. To the extent that Eucharistic sharing is not permitted by 
the general discipline of the Church ( cf. no. 11, Matrimo
nia mixta, and the exceptions in no. 39 of the Ecumenical 
Directory, part I, May 14, 1967), this is to be considered 
when plans are being made to have the mixed marriage at 
Mass or not. 

18. Since the revised Catholic rite of marriage includes a rich 
variety of scriptural readings and biblically oriented 
prayers and blessings from which to choose, its use may 
promote harmony and unity on the occasion of a mixed 
marriage (cf. Introduction to the Rite of Marriage, no. 9), 
provided the service is carefully planned and celebrated. 
The general directives that the selection of texts and other 
preparations should involve "all concerned, including the 
faithful" (General Instruction of the Roman Missal, 
no. 73; cf. no. 313) are especially applicable to the mixed 
marriage service, where the concerns of the couple, the 
non-Catholic minister, and other participants should be 
considered. 

VI. Place of Marriage 
19. The ordinary place of marriage is in the parish church or 

other sacred place. For serious reasons, the local Ordinary 
may permit the celebration of a mixed marriage, when 
there has been no dispensation from the canonical form 
and the Catholic marriage service is to be celebrated, out
side a Catholic church or chapel, providing there is no 
scandal involved and proper delegation is granted (for ex
ample, where there is no Catholic church in the area, etc.). 

20. If there has been a dispensation from canonical form, ordi
narily the marriage service is celebrated in the non-Catholic 
church. 
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VII. Conclusion 

The practical forms for the implementation of the above di
rectives on the local level are to be developed by the local 
chancery in accordance with its normal practices. 
The provisions of this document, as well as the apostolic let
ter upon which it is based, call for a renewed pastoral con
cern toward couples contemplating and those already in 
mixed marriages. 
We urge all who are in any way engaged in the pastoral min
istry to families to study this and related documents, and 
sensitively to apply these latest provisions. 
To assist our priests, religious, and laypeople in carrying out 
the further implementation of this document, we pledge a 
cooperative effort on the part of appropriate agencies of the 
National Conference of Catholic Bishops and the United 
States Catholic Conference. Specifically, we call upon: 
The Family Life Division of the United States Catholic Con
ference to develop basic pre-marriage and marriage-educa
tion programs incorporating the norms and spirit of this 
document; 
The Bishops' Committee for Ecumenical and Interreligious 
Affairs and the Bishops ' Committee on the Liturgy to ex
plore the possibility of an ecumenical form for mixed mar
riage. This should be done with appropriate consultation 
involving interested Churches and ecclesial communities 
separated from us; 
The Bishops' Committee on Priestly Formation to develop 
a plan of study and renewal for the pastoral care of mixed 
marriages to be imparted both through seminary education 
and through programs for the continuing education of 
clergy. 
While much remains to be done if the Church is to exercise 
more adequately a proper pastoral solicitude for couples in 
mixed marriages, we take this opportunity to commend the 
countless persons, lay, religious and clergy, at the diocesan 
and parish level, who are engaged in marriage education and 
family counseling throughout the country. 
Finally, we encourage the priests of the United States, who 
share with us a particular responsibility for the Church's 
ministry, to renew their pastoral solicitude for couples al
ready joined in a mixed marriage, and also for those engaged 
couples of differing religious convictions who will soon 
begin married life together. 

NCCB Complementary Norms, pp. 16, 35-45. 
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The particular norms issued by the National Conference of c. 1 127  
Catholic Bishops on 16  November 1970 continue in effect4 

except that the Ordinary of the place where the marriage is 
to take place is no longer competent the grant the dispensa-
tion from the form of marriage. 

NCCB Complementary Norms, p. 17. 
Norms II and IV of Pmnitemini (17 February 1966) are al- c. 1252 
most identical to the canons cited.5 The 18 November 1966 
norms of the National Conference of Catholic Bishops on 
penitential observance for the liturgical year continue in 
force since they are law and are not contrary to the Code 
(c. 6). 

ON PENANCE AND ABSTINENCE 
18 November 1966 

"If we say that we have no sin, we deceive ourselves and the 
truth is not in us [ ... ] .. If we say that we have not sinned, we 
make [God] a liar, and His word is not in us" (1 Jn 1:8-10). 
Thus sacred Scriptures declare our guilt to be universal; 
hence the universal obligation to that repentence which Pe
ter, in his sermon on Pentecost, declared necessary for the 
forgiveness of sin (Acts 2:38). Hence, too, the Church's con
stant recognition that all the faithful are required by divine 
law to do penance. As from the fact of sin we Christians can 
claims no exception, so from the obligation to penance we 
can seek no exemption. 
Forms and seasons of penance vary from time to time and 
from people to people. But the need for conversion and sal
vation is unchanging, as is the necessity that, confessing our 
sinfulness, we perform, personally and in community, acts of 
penance in pledge of our inward penitence and conversion. 
For these reasons, Christian peoples, members of a Church 
that is at once holy, penitent, and always in process of re
newal, have from the beginning observed seasons and days of 
penance. They have done so by community penitential obser
vances as well as by personal acts of self-denial; they have 
imitated the example of the spotless Son of God himself, con
cerning who the sacred Scriptures tell us that he went into 

4. These norms are reprinted immediately above ad c. 1126. (Editors' note). 
5. Except that c. 97 says that "the age of fasting is from the completion of the eighteenth 

year to the beginning of the sixtieth " and Pcenitemini IV had "the age of fasting is from the 
completion of the twenty-first year to the beginning of the sixtieth' in accord with canon 97. " 
(Editors' note.) 
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the desert to fast and to pray for forty days (Mk 1: 13). Thus 
Christ gave the example to which Paul appealed in teaching 
us how we, too, must come to the mature measure of the full
ness of Christ (Eph 4: 13). 
Of the many penitential seasons which at one time or an
other have entered the liturgical calendar of Christians ( who 
on this point have preserved the holy tradition of their He
brew spiritual ancestors), three have particularly survived to 
our times: Advent, Lent, and the vigils of certain feasts. 
Changing customs , especially in connection with prepara
tion for Christmas, have diminished popular appreciation of 
the Advent season. Something of the holiday mood of Christ
mas appears now to be anticipated in the days of the Advent 
season. As a result, this season has unfortunately lost in 
great measure the role of penitential preparation for Christ
mas that is once had. 
Zealous Christians have striven to keep alive or to restore 
the spirit of Advent by resisting the trend away from the dis
ciplines and austerities that once characterized the season 
among us. Perhaps their devout purpose will be better ac
complished, and the point of Advent will be better fostered if 
we rely on the liturgical renewal and the new emphasis on 
the liturgy to restore its deeper understanding as a season of 
effective preparation for the mystery of the Nativity. 
For these reasons, we the shepherds of souls of this confer
ence, call upon Catholics to make the Advent season, begin
ning with 1966, a time of meditation on the lessons taught by 
the liturgy and of increased participation in the liturgical 
rites by which the Advent mysteries are exemplified and 
their sanctifying effect is accomplished. 
If in all Christian homes, churches, schools, and retreat and 
other religious houses, liturgical observances are practices 
with fresh fervor and fidelity to the penitential spirit of the 
liturgy, then Advent will again come into its own. Its spiritual 
purpose will again be clearly perceived. 
A rich literature concerning family and community liturgical 
observances appropriate to Advent has fortunately developed 
in recent years. We urge instruction based upon it, counting 
on the liturgical renewal of ourselves and our people to pro
vide for our spiritual obligations with respect to this season. 
Lent has had a different history than Advent among us. Be
ginning with the powerful lesson of Ash Wednesday, it has 
retained its ancient appeal to the penitential spirit of our 
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people. It has also acquired elements of popular piety which 
we bishops would wish to encourage. 
Accordingly, while appealing for greater development of the 
understanding of the Lenten liturgy, as that of Advent, we 
hope that the observance of Lent as the principal season of 
penance in the Christian year will be intensified. This is the 
more desirable because of new insights into the central 
place in Christian faith of those Easter mysteries for the un
derstanding and enjoyment of which Lent is the ancient pen
itential preparation. 
Wherefore, we ask, urgently and prayerfully, that we, as peo
ple of God, make of the entire lenten season a period of spe
cial penitential observance. Following the instructions of the 
Holy See, we declare that the obligation both to fast and to 
abstain from meat, an obligation observed under a more 
strict formality by our fathers in the faith, still binds on Ash 
Wednesday and Good Friday. No Catholic Christian will 
lightly excuse himself from so hallowed an obligation on the 
Wednesday which solemnly opens the Lenten season and on 
that Friday called "Good" because on that day Christ suf
fered in the flesh and died for our sins. 
In keeping with the letter and spirit of Pope Paul's constitu
tion Pcenitemini, we preserve for our dioceses the tradition 
of abstinence from meat on each of the Fridays of Lent, con
fident that no Catholic Christian will lightly hold himself ex
cused from this penitential practice. 
For all other weekdays of Lent, we strongly recommend par
ticipation in daily Mass and a self-imposed observance of 
fasting. In the light of grave human needs which weigh on 
the Christian conscience in all seasons, we urge particularly 
during Lent, generosity to local, national, and world pro
grams of sharing of all things needed to translate our duty to 
penance into a means of implementing the right of the poor 
to their part in our abundance. We also recommend spiritual 
studies, beginning with the Scriptures as well as the tradi
tional Lenten devotions (sermons, Stations of the Cross, and 
the Rosary) and all the self-denial summed up in the Chris
tian concept of "mortification." 
Let us witness to our love and imitation of Christ, by special 
solicitude for the sick, the poor, the underprivileged, the im
prisoned, the bed-ridden, the discouraged, the stranger, the 
lonely, and persons of other color, nationalities of back
ground than our own. A catalogue of not merely suggested 
but required good works under these headings is provided 
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by Our Blessed Lord himself in his description of the Last 
Judgment (cf Mt 25:34-40). This salutary word of the Lord is 
necessary for all the year, but should be heeded with double 
care during Lent. 
During the Lenten season, certain feasts occur which the lit
urgy or local custom traditionally exempts from the Lenten 
spirit of penance. The observance of these will continue to 
be set by local diocesan regulations; in these, and like canon
ical questions, which may arise in connection with these pas
toral instructions, reference should be made to Article VII of 
Pmnitemini and the usual norms. 
Vigils and Ember Days, as most now know, no longer oblige 
to fast and abstinence. However, the liturgical renewal and 
the deeper appreciation of the joy of the holy days of the 
Christian year will, we hope, result in a renewed apprecia
tion as to why our forefathers spoke of "a fast before a 
feast." We impose no fast before any feastday, but we sug
gest that the devout will find greater Christian joy in the 
feasts of the liturgical calendar if they freely bind them
selves, for their own motives and in their own spirit of piety, 
to prepare for each Church f es ti val by a day of particular 
self-denial, penitential prayer, and fasting. 
Christ died for our salvation on Friday. 
Gratefully remembering this, Catholic peoples from time im
memorial have set apart Friday for special penitential obser
vance by which they gladly suffer with Christ that they may 
one day be glorified with him. This is the heart of the tradi
tion of abstinence from meat on Friday where that tradition 
has been observed in the holy Catholic Church. 
Changing circumstances, including economic, dietary, and 
social elements, have made some of our people feel that the 
renunciation of the eating of meat is not always and for ev
eryone the most effective means of practicing penance. Meat 
was once an exceptional form of food; now it is common
place. 
Accordingly, since the spirit of penance primarily suggests 
that we discipline ourselves in that which we enjoy most, to 
many in our day abstinence from meat no longer implies 
penance, while renunciation of other things would be more 
penitential. 
For these and related reasons, the Catholic bishops of the 
United States, far from downgrading the traditional peniten
tial observance of Friday, and motivated precisely by the 
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desire to give the spirit of penance greater vitality, especially 
on Fridays, the day that Jesus died, urge our Catholic people 
henceforth to be guided by the following norms: 

1. Friday itself remains a special day of penitential obser
vance throughout the year, a time when those who seek 
perfection will be mindful of their personal sins and the 
sins of mankind which they are called upon to help expiate 
in union with Christ Crucified; 

2. Friday should be in each week something of what Lent is in 
the entire year. For this reason we urge all to prepare for 
that weekly Easter that comes with each Sunday be freely 
making of every Friday a day of self-denial and mortifica
tion in prayerful remembrance of the passion of Jesus 
Christ; 

3. Among the works of voluntary self-denial and personal 
penance which we especially commend to our people for 
the future observance of Friday, even though we hereby 
terminate the traditional law of abstinence as binding 
under pain of sin, as the sole prescribed means of observ
ing Friday, we give first place to abstinence from flesh 
meat. We do so in the hope that the Catholic community 
will ordinarily continue to abstain from meat by free 
choice as formerly we did in obedience to Church law. Our 
expectation is based on the following considerations: 
a. We shall thus freely and out of love for Christ Crucified 

show our solidarity with the generations of believers to 
whom this practice frequently became, especially in 
times of persecution and of great poverty, no mean evi
dence of fidelity in Christ and his Church. 

b. We shall thus also remind ourselves that as Christians, 
although immersed in the world and sharing its life, we 
must preserve a saving and necessary difference from 
the spirit of the world. Our deliberate, personal absti
nence from meat, more especially because no longer 
required by law, will be an outward sign of inward spir
itual values that we cherish. 

Every Catholic Christian understand that the fast and absti
nence regulations admit of change, unlike the command
ments and precepts of that unchanging divine moral law 
which the Church must today and always defend as immuta
ble. This said, we emphasize that our people are henceforth 
free from the obligation, traditionally binding, under pain of 
sin in what pertains to Friday abstinence, except as noted 
above for Lent. We stress this so that no scrupulosity will 
enter into examinations of conscience, confessions, or per
sonal decisions on this point. 
Perhaps we should warn those who decide to keep the Friday 
abstinence for reasons of personal piety and special love that 
they must not pass judgment on those who elect to substitute 
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other penitential observances. Friday, please God, will ac
quire among us other forms of penitential witness which may 
become as much a part of the devout way of life in the future 
as Friday abstinence from meat. In this connection we have 
foremost in mind the modern need for self-discipline in the 
use of stimulants and for a renewed emphasis on the virtue of 
temperance, especially in the use of alcoholic beverages. 
It would bring great glory to God and good to souls if Fridays 
found our people doing volunteer work in hospitals, visiting 
the sick, serving the needs of the aged and the lonely, in
structing the young in the faith, participating as Christians in 
community affairs, and meeting our obligations to our fami
lies, our friends, our neighbors, and our community, includ
ing our parishes, with a special zeal born of the desire to add 
the merit of penance to the other virtues exercised in good 
works born of living faith. 
In summary, let it not be said that by this action, implement
ing the spirit of renewal coming out of the Council, we have 
abolished Friday, repudiated the holy traditions of our fa
thers, or diminished the insistence of the Church on the fact 
of sin and the need for penance. Rather, let it be proved by 
the spirit in which we enter upon prayer and penance, not 
excluding fast and abstinence freely chosen, that these 
present decisions and recommendations of this conference 
of bishops will herald a new birth of loving faith and more 
profound penitential conversion, by both of which we be
come one with Christ, mature sons of God and servants of 
God's people. 

c. 1253 See c. 1252. 
NCCB Complementary Norms, pp. 19, 29-34. 

c. 1262 The National Conference of Catholic Bishops authorizes di
ocesan bishops to establish norms for Church support by the 
faithful for their own dioceses. 

NCCB Complementary Norms, p. 20. 

c. 1277 In accord with the norms of c. 1277, the National Conference 
of Catholic Bishops determines that the following are to be 
considered acts of extraordinary administration and there
fore subject to the limits of canons that regulate such acts. 
1. To alienate (in the strict sense, convey or transfer own

ership) goods of the stable patrimony when the value ex
ceeds the minimum limit (c. 1299, § 1). 

2. To alienate goods donated to the Church through a vow, 
or to alienate goods that are especially valuable due to 
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their artistic or historical value regardless of the ap
praised value ( c. 1292, § 2). 

3. To incur indebtedness (without corresponding increase 
in the assets of the diocese) that exceeds the minimum 
limit ( C. 1295). 

4. To encumber stable patrimony the value of which ex
ceeds the minimum limit ( c. 1295). 

5. To lease Church property when the annual lease income 
exceeds the minimum limit ( c. 1297). 

6. To lease Church property when the value of the leased 
property exceeds the minimum and the lease is for more 
than nine (9) years ( c. 1297). 

NCCB Complementary Norms, p. 21. 
See c. 1277. c. 1292 

See c. 1277. c. 1295 

See c. 1277. c. 1299 

In accord with the prescriptions of c. 1421 , § 2, the National c. 1421 
Conference of Catholic Bishops authorizes the diocesan 
bishops to appoint laypersons as judges to serve as one 
member of a collegiate tribunal when necessary. 

NCCB Complementary Norms, p. 25. 
In accord with the prescriptions of c. 1425, § 4, the National c. 1425 
Conference of Catholic Bishops authorizes diocesan bishops 
to entrust a trial of first instance to a single clerical judge. 

NCCB Complementary Norms, p. 26. 
In accord with c. 1439, § 2, the National Conference of Cath- c. 1439 
olic Bishops, with the approval of the Holy See, will be will-
ing to establish one or more courts of second instance when 
a petition for such establishment is submitted. 

NCCB Complementary Norms, p. 27. 
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565, § 2 630 
565, § 3 652, § 5 631, § 1 681, § 1 
566-568 631, § 2 
569 668, § 1 631, § 3 682, § 2 
570 632 684, § 1 
571, §§  1-2 653 633 684, §§  2-3; 685, § 1 
571, § 3 634 684, §§  2 et 4 
572 656; 658 635, 1 ° 685 
573 656, 1 ° ; 658, 1 ° 635, 2° 

574 655; 657, § 2 636 
575 656, 3° ; 657, § 1 ;  637 688, § 1; 689 

658; 688, § 2 638 686, §§  1-2; 691 
576 639 687 
577 657 640 690; 692 
578-579 641 693 
580-583 668 642 
584-586 643 702 
587-591 659-661 644 
592 671-672 645, § 1 
593 662 645, § 2 665, § 2 
594, § 1 646 694; 695, § 1 
594, §§  2-3 600; 668, § 3 647 696; 698; 700; 702, 
595, §§ 1-2 663 § 2 
595, §§ 3-4 648 701 
596 669, § 1 649 696, § 1; 697 
597-607 665, § 1; 667 650 697-698; 699, § 1 ;  
608-609 700 
610 663, § 3 651 696, § 1 ;  698 
611  652 699-700 
612 678, § 1 653 703 
613-614 654 
615 591 655, § 1 699, § 1 
616 655, § 2 
617 679; 683, § 2 656-658 
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Part II TABLES OF CORRESPONDENCE CJC/1 7-CJC/83 

BOOK II 

CIC/1 7 CIC/83 CIC/1 7 CIC/83 
659 697, 1 °-2° 687 313 
660 697, 2° 688 304, § 2 
661, §§ 1-2 689, § 13 04, § 1; 314 
661, § 3 697, 2° 689, § 2 
662 697, 3° 690, § 1 305, § 1 
663 697, 3° 690, § 2 
664-665 691, § 1 319, § 1 
666 700 69 1, § 2 
667 69 1, § 31  265, § 1 
668 703 691, § 4 
669, § 1 701 691, § 5 319, § 2 
669, § 2 692 306 
670-671 693, § §  1-2 307, § 2; 316, § 1 
672, § 1 693, § 3 
672, § 2 701 693, § 4 307, § 3 
673 731-732; 740 693, § 5 
674 732-733 694, § 1 307, § 1 
675 734; 738 694, § 2 
676 741 695 
677 735, §§ 1-2 696, §§ 1-2 308; 316, § 2 
678 735, § 3; 736 696, § 3 
679, § 1 737; 739 697, § 1 309 
679, § 2 697, § 2 
680 737 698, § 1 317, §§  1-2 
681 742-746 698, § 2 
682 213 698, §§ 3-4 317, § 3; 318, § 2 
683 699 320, §§ 1-2 
684 298, § 2 700-701 
685 298, § 1 702 303 
686, §§ 1-4 299, § 3; 312 703-725 
686, § 5 

BOOK III 

CIC/1 7 CIC/83 CIC/1 7 CIC/83 
726-728 734, § 2 
729 149 735 847, § 2; 1003, § 3 
730 736 848 
731 840; 844 737 849-850 
732 845; 869 738 857, § 2; 861, § 1 
733 841; 846 739 862 
734, § 1 847, § 1 740 
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BOOK III 

CIC/1 7 CIC/83 CIC/17 CIC/83 
741 861, § 2 779 976 
742 861, § 2 780 880, § 1 
743 861, § 2 781, § 1 880, § 2 
744 863 781, § 2 
745 852; 864-865 782 882; 883, 1° 

746 783 883; 886 
747 871 784 883; 887 
748 785, §§  1-2 884-885 
749 870 785, §§ 3-4 
750 868 786 889 
751 868, § 2 787 890 
752, §§  1-2 851, 1° ; 865 788 891 
752, § 3 789 
753, § 1 790 881 
753, § 2 866 791 881 
754 792 888 
755 850 793 892 
756, §§ 1-2 1 1 1, § 1 794 892 
756, § 3 795 893, § 1 
757, § 1 853 796 893, § 1 
757, §§ 2-3 797 892 
758 854 798 895 
759 850 799 896 
760 800 894 
761 855 801 897; 899 
762 872 802 900 
763 803 902 
764 873 804, §§ 1-2 903 
765 874, § 1 804, § 3 
766 874, § 1 805 904 
767-768 806 905 
769 872 807 916 
770 867 808 919 
771 857, § 1, 867, § 2 809 901 
772 856 810 909 
773 857, § 1 811 ,  § 1 929 
774 858 811 ,  § 2 
775 859 812 
776, § 1 860, § 1 813 906 
776, § 2 814 924, § 1 
777 877, §§ 1-2 815 924, §§  2-3 
778 878 816 926 
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Part II TABLES OF CORRESPONDENCE CJC/1 7-CJC/83 

BOOK III 

CIC/1 7 CIC/83 CIC/1 7 CIC/83 
817 927 859, § 4 920 
818 846, § 1 860-862 
819 928 863 898; 918 
820 931 864 921 
821 931 865 922 
822 932 866, § 1 923 
823, § 1 933 866, §§ 2-3 
823, §§ 2-3 867 918; 931 
824 945, § 1; 951 868-869 
825-826 870 959 
827 947 871 965 
828 948 872 966 
829 949 873 967-968; 975 
830 950 874 969, § 1 
831 952 875 969, § 2 
832 952 876 630 
833-834 877, § 1 970 
835 953 877, § 2 
836 954 878, § 1 972 
837 955, §§ 1-2 878, § 2 
838 955, § 1 879, § 1 973 
839 955, § 1 879, § 2 
840, § 1 955, § 1 880, § 1 974, § 1 
840, § 2 880, § § 2-3 
841 956 881 967 
842 957 882 976 
843 958 883 
844 955, §§  3-4 884 977 
845 910 885 
846-849 886 980 
850 911  887 981 
851, § 1 926 888 978, § 1; 979 
851, § 2 889 983 
852 925 890 984 
853 912 891 985 
854 913-914 892 986 
855 915 893 
856 916 894 982 
857 917 895-900 
858 919 901 988, § 1 
859, §§ 1-2 920 902 988, § 2 
859, § 3 903 990 
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TABLES OF CORRESPONDENCE CIC/1 7-CIC/83 Part II 

BOOK III 

CIC/1 7 CIC/83 CIC/17 CIC/83 
904 961 1021 
905 991 962 1022 
906 989 963 1023 
907 964 1019 
908 964, § 1 965-967 
909 964, § 2 968 1024-1025; 1044 
910 964, § 3 969 1025 
911  992; 994 970 1030 
912 995, § 1 971 1026 
913 995, § 2 972 235; 1027 
914-924 973, § 1 
925 996 973, § 2 1038 
926-929 973, § 3 
930 994 974, § 1 1029; 1031 ;  1033; 
931-936 1035 
937 998 974, § 2 
938 1003, §§ 1-2 975 1031, § 1 
939 1003 976, § 1 
940 1004 976, § 2 1032, § 1 
941 1005 976, § 3 
942 1007 977 
943 1006 978, § 1 
944 1001 978, § 2 1035 
945 999 978, § 3 
946 979-982 
947, § 1 1000, § 1 983 1040 
947, §§ 2-3 984, 1 °-2° 

947, § 4 1000, § 2 984, 3°-7° 1041, 1° 

948 1008 985, 1 ° 1041, 2° 

949 1009, § 1 985, 2° 

950 985, 3°-5° 1041, 3°-5° 

951 1012 985, 6° 

952 985, 7° 1041, 6° 

953 1013 986 
954 1014 987, 1 ° 1042, 1° 

955 1015, §§ 1-2 987, 2° 

956 1016 987, 3° 1042, 2° 

957 987, 4°-5° 

958 1018 987, 6° 1042, 3° 

959 1015, § 3 987, 7° 

960, § 1 1020 988 1045 
960, §§ 2-3 989 1046 
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Part II TABLES OF CORRESPONDENCE CJC/1 7-CJC/83 

BOOK III 

CIC/1 7 CIC/83 CIC/1 7 CIC/83 
990 1047-1048 1033 1063, 2° ; 1065, § 2 
991 ,  §§ 1-3 1049 1034 1071, § 1, 6° ; 1072 
991 , § 4 1035 1058 
992 1036, § 1 1036, § 1 
993, 1 °-3° 1050; 1051, 1° 1036, § 2 1073 
993, 4° 1036, § 3 
993, 5° 1051, 1 °; 1052, § 2 1037 1074 
994 1038 1075 
995 1051-1052 1039 1077 
996 1028 1040 1078 
997 1052 1041 1076 
998 1042 
999 1043 1043 1079, § 1 
1000 1044 1079 , §§ 2-3 
1001 1039 1045 1080 
1002 1009, § 2 1046 1081 
1003-1005 1047 1082 
1006, §§ 1-3 1010 1048-1059 
1006, §§  4-5 1060 1 124 
1007 1061 1 125-1 126 
1008 1017 1062 
1009, §§ 1-2 1011 1063, § 1 1 127 , § 3 
1009 , § 3 1063, §§ 2-3 
1010 1053 10641 128 
1011  1054 1065 1071 ,  § 1, 4

°; 1071, 
1012 1055 § 2 
1013 1055-1056 1066 1071 ,  § 1, 5° 

1014 1060 1067 1072 ; 1083, § 1 
1015 1061 1068 1084 
1016 1059 1069 1085 
1017 1062 1070 1086 
1018 1063, 1° 1071 1 129 
1019 1066; 1068 1072 1087 
1020 1067 1073 1088 
1021, § 1 1074 1089 
1021 ,  § 2 1065 1075, 1 ° 

1022-1026 1067 1075, 2°-3° 1090 
1027 1069 1076 1091 
1028 1067 1077, § 1 1092 
1029 1070 1077, § 2 
1030-1031 1078 1093 
1032 1071, § 1, 1 ° 1079 
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TABLES OF CORRESPONDENCE CIC/1 7-CIC/83 Part II 

BOOK III 

CIC/1 7 CIC/83 CIC/17 CIC/83 
1080 1094 1 1 17  1 140 
1081 1057; 1095 1 1 18 1141 
1082 1096 1 1 19 1 142 
1083 1097 1 120, § 1 1 143, § 1 
1084 1099 1 120, § 2 
1085 1100 1 121 1 144 
1086 1101 1 122 1 145 
1087, § 1 1103 1 123 1 143, § 2; 1 146 
1087, § 2 1 124 1 146 
1088 1104 1 125 1 148-1 149 
1089, §§ 1-3 1105 1 126 1 143 
1089, § 4 1 127 1 150 
1090 1106 1 128 1 151 
1091 1071, § 1, 7° ; 1 129 1 152, §§  1-2 

1 105-1 106 1 130 1 152, § 3; 1155 
1092 1102, §§ 1-2 1 131 1 153 
1093 1107 1 132 1 154 
1094 1108, § 1 1 133 1 156 
1095 1108, § 2; 1 134 1 157 

1 109-11 10; 1 135 1 158 
1 1 1 1, § 1 1 136 1 159 

1096 1111 ,  § 2; 1 1 13 1 137 1 160 
1097 1 1 14-1 1 15 1138, §§  1-2 1 161, §§ 2 
1098 1 1 16 1138, § 3 1 164 
1099, § 1 11 17; 1 127, § 1 1 139 1 163 
1099, § 2 1 140 1 162 
1 100 1 1 19 1 141 1 165, § 1 
1 101-1 102 1 142-1 143 
1 103 1121 ,  §§  1-2; 1 122 1 144 1 166 
1 104 1130 1 145 1 167, § 1 
1 105 1131 1 146 1 168 
1 106 1132 1 147, §§ 1-2 1 169, §§ 1-2 
1 107 1133 1 147, § 3 
1 108 1 147, § 4 1169, § 3 
1 109 1 1 18 1 148, § 1 1167, § 2 
1 1 10 1134 1 148, § 2 
1 1 1 1  1135 1 149 1170 
1 1 12 1150 1 171 
1 1 13 793; 1 136 1151 1172 
1 1 14 1137 1152-1 153 
1 1 15 1138 1154 1205 
1 1 16 1139 1155 1206 
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Part II TABLES OF CORRESPONDENCE CJC/1 7-CJC/83 

BOOK III 

CIC/1 7 CIC/83 CIC/1 7 CIC/83 
1156 1207 1198, §§ 1-2 1236, § 1 
1157 1206-1207 1198, § 3 
1158 1208 1198, § 4 1237, § 2 
1159, § 1 1209 1199, § 1 1237, § 1 
1159, § 2 1199, §§  2-3 
1160 1213 1200, §§  1-2 1238, § 1 
1161 1214 1200, §§  3-4 
1162 1215 1201 
1163 1207 1202 1239 
1164, § 1 1216 1203 1176, §§ 1-3 
1164, § 2 1204 
1165, § 1 1217, § 1  1205 1180; 1242 
1165, § 2 1206 1240 
1165, § 3 1217, § 2 1207 1211 
1165, §§ 4-5 1208 1241 
1166-1 167 1209-1214 
1168, § 1 1218 1215 1176 
1168, §§ 2-3 1216, § 1 1177, §§  1-2 
1169 1216, § 2 
1170 1212 1217 1177, § 3 
1171 1219 1218 1177 
1172, § 1 1211 1219, § 1 
1172, § 2 1219, § 2 1178 
1173, § 1 1211 1220 
1173, § 2 1221 1179 
1174-1177 1222 
1178 1220, § 1 1223, § 1 1180, § 2 
1179-1 180 1223, § 2 
1181 1221 1224-1233 
1182-1 186 1234, § 1 1181 
1187 1222, § 1; 1238, § 2 1234, § 2 
1188 1223; 1226 1235, § 1 
1189 1227 1235, § 2 1181 
1190 1236-1237 
1191 1225 1238 1182 
1192, §§ 1-3 1224 1239, § 1 
1192, § 4 1239, §§  2-3 1176, § 1; 1183, § 1 
1193 1225 1240, § 1, 1 ° 1184, § 1, 1 ° 

1194 1228 1240, § 1, 2°-4° -
1195 1228 1240, § 1, 5°-6° 1184, § 1, 2°-3° 

1196 1229 1240, § 2 1184, § 2 
1197 1235 1241 1185 
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BOOK III 

CIC/1 7 CIC/83 CIC/17 CIC/83 
1242-1243 1280 1 189 
1244 1244 1281, § 1 1 190, §§  2-3 
1245 1245 1281, § 2 
1246 1282-1288 
1247, § 1 1246, § 1 1289, § 1 1 190, § 1 
1247, §§  2-3 1289, § 2 
1248 1247 1290 
1249 1248, § 1 1291, § 1 944, § 1 
1250 1251 1291, § 2 
1251 1251 1292 944 
1252 1250-1251 1293-1294 
1253 1295 944, § 2 
1254 1252 1296-1306 
1255 1186 1307 1 191 
1256 834, § 2 1308, §§  1-2 1 192, §§ 1-2 
1257 838, §§ 1-2 1308, § 3 
1258 844, §§  1-2 1308, § 4 1 192, § 3 
1259, § 1 839, § 2 1309 
1259, § 2 1310, § 1 1 193 
1260 1310, § 2 
1261 838, § 4 131 1  1 194 
1262-1264 1312, § 1 
1265, §§ 1-2 934 1312, § 2 1 195 
1265 , § 3 935 1313 1 196 
1266 937 1314 1 197 
1267 936 1315 1 198 
1268, §§ 1-2 938, §§ 1-2 1316 1 199 
1268, § 3 1317, §§  1-2 1200 
1268, § 4 938, § 2 1317, § 3 
1269 938, §§  3-5 1318 1201 
1270 939 1319 1202 
1271 940 1320 1203 
1272 939 1321 1204 
1273 898 1322 747-748 
1274 941-943 1323 749-750 
1275 942 1324 752 ; 754 
1276 1186 1325, § 1 
1277, § 1 1187 1325, §§  2-3 75 1 ; 755 
1277, § 2 1326 753 
1278 1327 756-757 
1279, §§ 1-3 1188 1328 757-759; 764-766 
1279, § 4 1329 757; 773 
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BOOK III 

CIC/1 7 CIC/83 CIC/1 7 CIC/83 
1330 777 1369, § 2 
1331 777 1369, § 3 261, § 2 
1332 777 1370 235 
1333 759; 776 1371 
1334 758; 776; 778 1372 793-794; 799 
1335 774; 793 1373 799; 804, § 2 
1336 775 1374 793; 797-798 
1337 762; 764 1375 800, § 1 ;  807 
1338 765 1376 816 
1339 764 1377 817 
1340 764 1378 
1341 764 1379 800, § 2; 802; 809 
1342 764401 = 1343763 1380 819 
1344 767 1381 804-805; 806, § 2; 
1345 767 810, § 2 
1346 767 1382 806 
1347 760; 768-769 1383 985 
1348 1384 823; 824, § 2 
1349 770 1385 823-825; 827; 832 
1350 771, § 2 1386 831-832 
1351 748, § 2 1387-1388 
1352 232 1389 828 
1353 233-234 1390 826 
1354 234, § 1; 237 1391 825; 827 
1355, 1 °-2° 264, § 1 1392 829 
1355, 3° 1393 830 
1356 264, § 2 1394 830 
1357, §§ 1-3 243; 259 1395-1405 
1357, § 4 1406 833 
1358 239, §§ 1-2 1407-1454 
1359 1455-1466 158-163 
1360, § 1 1467-1494 
1360, § 2 260 1495 1254-1255 
1361 240 1496 1260 
1362 1497, § 1 1257, § 1 
1363 241 1497, § 2 
1364 234, § 2; 248-249 1498 1258 
1365 250; 252; 256, § 1 1499 1256; 1259 
1366 252, § 3; 253, §§ 1-2 1500 122 
1367 246 1501 123 
1368 262 1502 
1369, § 1 261, § 1 1503 1265 

498 
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BOOK III 

CIC/1 7 CIC/83 CIC/17 CIC/83 
1504 1263 1527 1281 
1505 1263 1528 1289 
1506 1529 22; 1290 
1507 1264 1530 1291; 1293 
1508 197; 1268 1531 1294 
1509 199 1532 1292 
1510 1269 1533 1295 
1511  1270 1534 1296 
1512 198 1535 1285 
1513 1299 1536 1267 
1514 1300 1537 1 171 
1515 1301 1538-1539 
1516 1302 1540 1298 
1517 1308; 1310 1541 1297 
1518 1273 1542-1543 
1519 1276 1544 1303 
1520, §§ 1-3 492, §§  1 et 3; 1277 1545 1304, § 2 
1520, § 4 1546 1304, § 1 
1521 1279, § 2; 1282 1547 1305 
1522 1283 1548 1306 
1523 1284 1549 1307 
1524 1286 1550 
1525 1287 1551 1308-1310 
1526 1288 

BOOK IV 

CIC/1 7 CIC/83 CIC/17 CIC/83 
1552, § 1 1561, § 2 
1552, § 2 1400 1562 
1553, § 1, 1 °-2° 1401 1563 1409, § 1 
1553, § 1, 3° 1564 1410 
1553, § 2 1565 1411, § 1 
1554 1566 1412 
1555 1402 1567 1414 
1556 1404 1568 1415 
1557 1405, §§ 1 et 3 1569 1417 
1558 1406 1570, § 1 
1559 1407 1570, § 2 1418 
1560, 1 °-2° 1571 1447 
1560, 3°-4° 1413, 1 °-2° 1572 1419 
1561, § 1 1408 1573, §§ 1-5 1420; 1422 
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BOOK IV 

CIC/1 7 CIC/83 CIC/1 7 CIC/83 
1573, §§  6-7 1615, § 1 1450 
1574, §§ 1-2 1421-1422 1615, §§ 2-3 
1574, § 3 1616 1451 
1575 1424 1617 
1576 1425, §§ 1-3 1618 1452, § 1 
1577 1426 1619 1452, § 2 
1578 1620 1453 
1579 1427 1621  1454 
1580, § 1 1428, § 1 1622 
1580, § 2 1623 1455 
1581 1428, § 2 1624 1456 
1582 1428, § 3 1625 1457 
1583 1626 
1584 1429 1627 1458 
1585, § 1 1437, § 1 1628 1459 
1585, § 2 1629 1462 
1586 1430; 1432 1630 1463 
1587 1433 1631 1464 
1588 1436 1632-1633 
1589, § 1 1435 1634 1465 
1589, § 2 1635 1467 
1590, § 1 1636 1468 
1590, § 2 1436, § 2 1637 1469, § 1 
1591-1593 1638, § 1 1468 
1594 1438 1638, § 2 
1595 1441 1639 
1596 1441 1640 1470 
1597 1442 1641 1471 
1598, § 1 1443 1642, § 1 1472, § 1 
1598, §§ 2-4 1642, § 2 
1599 1444 1643, § 1 1472, § 2 
1600 1643, § 2 
1601 1400, § 2; 1445, § 2 1643, § 3 1473 
1602 1644, §§ 1-2 1474 
1603, § 1 1445, § 1 1644, § 3 
1603, § 2 1645, § 1 1475, § 1 
1604-1609 1645, § 2 
1610 1460 1645, § 3 1475, § 2 
1611 1461 1645, § 4 
1612 1416 1646 1476 
1613 1448 1647 1477 
1614 1449 1648 1478, §§ 1-3 
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BOOK IV 

CIC/1 7 CIC/83 CIC/17 CIC/83 
1649 1480 1701 1492, § 1 
1650 1478, § 4 1702 
1651 1479 1703 1362 
1652 1704 
1653 1480 1705 1363 
1654 1706 1502 
1655, §§ 1-31 481 1707 1503 
1655, § 4 1708 1504 
1656, §§ 1-31 482 1709 1505 
1656, § 4 1710 1506 
1657, §§ 1-21 483 1711  1507, §§ 1 et  3 
1657, § 3 1712 1508, §§  1-2 
1658 1483 1713 1508, § 3 
1659, § 1 1484 1714 
1659, § 2 1715 1508 
1660 1716-1717 
1661 1484 1718 1510 
1662 1485 1719 1509, § 1 
1663 1487 1720-1721 
1664 1486 1722 1509, § 2 
1665 1488, § 1 1723 1511 
1666 1489 1724 1509, § 1 
1667 1491; 1492, § 2 1725 1512 
1668 1726 1513, § 1 
1669, § 1 1493 1727 1513, § 2 
1669, § 2 1728 1513, § 2 
1670-1671 1729, § 1 1513 
1672, §§ 1-2 1496 1729, §§ 2-3 
1672, § 3 1729, § 4 1514 
1673 1497 1730 1529 
1674 1498 1731 1514-1516 
1675-1679 1732 1517 
1680, § 1 124, § 1 1733 1518 
1680, § 2 1734 
1681 128 1735 1519 
1682 1736 1520 
1683 1405, § 2 1737 1521 
1684-1689 1738 1522 
1690 1494 1739 1523 
1691 1740 1524, §§ 1 et 3 
1692 1495 1741 1525 
1693-1700 1500 1742, §§ 1-2 1530 
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BOOK IV 

CIC/1 7 CIC/83 CIC/1 7 CIC/83 
1742, § 3 1774 1563 
1743, §§ 1-2 1531 1775 1564 
1743, § 3 1776 1565 
1744 1532; 1728, § 2 1777 1566 
1745 1533-1534 1778 1567 
1746 1779 1568 
1747, 1° 1780 1569 
1747, 2°-3° 1526, § 2 1781 1570 
1748, § 1 1526, § 1 1782-1786 
1748, § 2 1787 1571 
1749 1788 
1750 1535 1789 1572 
1751 1536, § 1 1790 
1752 1538 1791 1573 
1753 1537 1792 1574 
1754 1547 1793 1575 
1755, §§ 1-2 1548 1794-1795 
1755, § 3 1796, § 1 1576 
1756 1549 1796, § 2 
1757, § 1 1550, § 1 1797-1798 
1757, § 2 1799 1577, §§ 1 et 3 
1757, § 3 1550, § 2 1800 
1758 1801 ,  § 1 
1759, §§  1-3 1801, §§  2-3 1578, §§ 2-3 
1759, § 4 1551 1802 1578, § 1 
1760 1803 
1761 1552 1804 1579 
1762 1553 1805 1580 
1763 1554 1806 1582 
1764, §§ 1-2 1555 1807-1810 
1764, §§  3-5 1811 1583 
1765 1556 1812 1539 
1766, § 1 1557 1813 1540 
1766, § 2 1814-1815 
1767, § 1  1562 1816 1541 
1767, §§ 2-3 1817 1542 
1767, § 4 1562 1818 1543 
1768-1769 1819 1544 
1770 1558 1820 1544 
1771 1559 1821 
1772 1560 1822 1545 
1773 1561 1823 1546 
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TABLES OF CORRESPONDENCE CIC/1 7-CIC/83 Part II 

BOOK IV 

CIC/1 7 CIC/83 CIC/17 CIC/83 
1824 1869 1608 
1825 1584 1870 
1826 1871 1609 
1827 1585 1872 1610, § 1 
1828 1586 1873 1610, § 2; 1611 
1829-1836 1874 1612 
1837 1587 1875 1613 
1838 1588 1876 1614 
1839 1589 1877 1509; 1615 
1840, §§ 1-2 1589, § 1 ;  1590, § 1 1878 1616 
1840, § 3 1879 1628 
1841 159 1 1880 1629 
1842 1592 1881 1630, § 1 
1843 1592 1882 1630, § 2 
1844, § 1 1592 1883 1663 
1844 , § 2 1884 1634, §§ 1-2 
1845 1885 
1846 1593, § 1 1886 1635 
1847 1593, § 2 1887 1637 
1848 1888 1637 
1849 1594, 1 ° 1889, § 1 
1850 1889, § 2 1638 
1851 1595 1890 1634, § 3 
1852 1596 1891 1639 
1853 1597 1892 1620 
1854-1857 1893 162 1 
1858 1598 1894 1622 
1859 1598 1895 1623-1625 
1860 1599 1896 1624 
1861 1600 1897 1626 
1862, § 1 160 1 1898-1901 
1862, § 2 1902 1641 
1863, § 1 1602, § 1 1903 1643-1644 
1863, § 2 1904 1642 
1863, §§ 3-4 1602, § 2 1905 1645 
1864 1602, § 3 1906 1646 
1865 1603, §§  1-2 1907 1647 
1866, §§ 1-2 1604 1908-19 16 1649 
1866, § 3 1917 1650, §§  1-2 
1866 , § 4 1605 1918 1651 
1867 1606 1919 1652 
1868 1607; 1617 1920 1653 
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Part II TABLES OF CORRESPONDENCE CJC/1 7-CJC/83 

BOOK IV 

CIC/1 7 CIC/83 CIC/1 7 CIC/83 
1921 1654 1969, 3°-4° 

1922 1655 1970 
1923-1924 1971, § 1 1674 
1925, §§ 1-2 1446; 1713 1971, § 2 
1925, § 3 1972 1675, § 1 
1926 1714 1973 1697 
1927 1715 1974-1975 
1928 1976 1680 
1929 1713 1977-1981 
1930 1714-1715 1982 1680 
1931-1932 1983-1984 
1933, §§ 1-3 1985 1703, § 1; 1704, § 1; 

1933, § 4 1342, § 1 ;  1720, § 3 1705, § 1 
1934 1721  1986 1682 
1935-1938 1987 1684, § 1 
1939, § 1 1717, § 1 1988 1685 
1939, § 2 1989 
1940 1717 1990 1686 
1941, § 1 1991 1687 
1941, §§ 2-3 1717, § 3 1992 1688 
1942 1718 1993, § 1 1709, § 1 ;  1710 
1943 1717, § 2 1993, §§  2-3 
1944-1945 1994, § 1 1708 
1946, § 1 1994, § 2 
1946, § 2 1718, § 1; 1719 1995 1710 
1947-1953 1996 1711  
1954 1721 ,  § 1 1997 1709, § 2 
1955 1998, § 1 1712 
1956 1722 1998, § 2 
1957 1722 1999-2 1411403 
1958 1722 2142-2145 
1959 1728, § 1 2146, §§  1-2 
1960 1671 2146, § 3 1747, § 3; 1752 
1961 1672 2147 1740-1741 
1962 1698, § 1 2148 1742, § 1 
1963 1681 ;  1699, § 1 2149 1744 
1964 1673, 1 °-2° 2150, §§  1-2 
1965 1676 2 150, § 3 1743 
1966 1700, § 1 2151 1745 
1967 1701, § 1 2152 1745 
1968 1432; 1678 2153, § 1 1745, 1 °-2° 

1969, 1 °-2° 1678 2153, § 2 
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TABLES OF CORRESPONDENCE CIC/1 7-CIC/83 

CIC/1 7 
2153, § 3 
2154, § 1 
2154, § 2 
2155 
2156 
2157 
2158 
2159 
2160 

CIC/1 7 
2195 
2196-2198 
2199 
2200 
2201 

2202 

2203 

2204 

2205 

2206 
2207 
2208 
2209 
2210-2211 
2212 
2213 
2214 
2215 
2216 
2217 
2218 
2219 

BOOK IV 

CIC/83 CIC/17 
1745, 3° 2161 
1746 

2162 
2163 

1747, §§ 1-2 2164 
17 40; 17 42, § 2 2165 
1742, § 1  2166 
1745, 1 °-2° 2167 

2168-2194 

BOOK V 

CIC/83 
1321, §§  1-2 

1321 
1321, §§  2-3 
1322; 1323, 6° ; 

1324 § 1 1 °-2° · ' ' ' 
1325 

1323, 2° ; 1324, 
§ 1 , go 

1323, 3° ; 1326, 
§ 1, 3° 

1323, 1 ° ; 1324, 
§ 1, 4° 

1323, 3°-5° ; 1324, 
§ 1 3° 5°-7° 

' ' 
1324, § 1, 3° ; 1325 
1326, § 1 ,  2° 

1326, § 1 ,  1 ° 

1329 

1328 
1328 
1313; 1317; 1341 
1312, § 2 
1312, §§  1 et 3 
1314-1315 

18 

CIC/17 
2220 
2221 
2222, § 1 
2222, § 2 
2223 

2224, § 1 
2224, § 2 
2224, § 3 
2225 
2226, § 1 
2226, §§  2-4 
2227-2228 
2229 
2230 

2231 
2232, § 1 
2232, § 2 
2233, § 1 
2233, § 2 
2234 
2235 
2236, §§  1-2 

2236, § 3 
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Part II 

CIC/83 
1744; 1745, 3° ; 

1746-1747 
1748 

1749 
1750 
1750 
1751 

CIC/83 
1315; 1319 
1315 
1399 

1315, § 2; 1324, 
§ § 2-3; 1326; 
1343; 1344, 1 °-2° ; 
1345; 1348-1349 

1346 

1313; 1351 

1324, § 3; 1325 
1323, 1 ° ; 1324, 

§ 1, 4° et § 3 
1329 
1352, § 2 

1347, § 1 

1328 
1354, § 1; 

1355-1356 



Part II TABLES OF CORRESPONDENCE CJC/1 7-CJC/83 

BOOK V 

CIC/1 7 CIC/83 CIC/1 7 CIC/83 
2237 1354-1356 2299, §§ 1-2 
2238 1360 2299, § 3 1350, § 1 
2239 1361, §§ 1-2 2300 
2240 1362 2301 1337, § 2 
2241, § 1 2302 1337 
2241, § 2 1318 2303, § 1 
2242, §§  1-2 2303, § 2 1350, § 2 
2242, § 3 1347, § 2; 1358 2304-2306 
2243 1353 2307 1339, § 1 
2244-2245 2308 1339, § 2 
2246, § 1 2309, 1 °-4° 

2246, § 2 1354, § 3 2309, 5° 1339, § 3 
2246, § 3 2310-231 1  
2247 2312, § 1 
2248, § 1 2312, § 2 1340, § 2 
2248, § 2 1358 2312, § 3 
2248, § 3 2313 1340, §§ 1 et 3 
2249 1359 2314, § 1 1364 
2250-2251 2314, § 2 
2252 1357, § 3 2315 
2253 1355 2316 1365 
2254, § 1 1357, §§ 1-2 2317 1371, 1 ° 

2254, §§  2-3 2318 
2255-2258 2319, § 1 1366 
2259-2267 1331; 1335 2319, § 2 
2268-2274 2320 1367 
2275 1332 2321 
2276-2277 2322 1378, §§ 2-3; 1379 
2278-2280 1333-1334 2323 1368-1369 
2281 2324 1385 
2282 1333, § 3, 1 ° 2325-2330 
2283 2331 1371, 2° ; 1373 
2284 1335 2332 1372 
2285-2286 2333-2334 1375 
2287 1353 2335 1374 
2288 1344, 3° 2336 
2289 2337 1375 
2290, § 1 1352, § 2 2338-2342 
2290, § 2 2343 1370 
2291 1336 2344 1369; 1373 
2292-2297 2345 1375 
2298 1336 2346 1375-1376 
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TABLES OF CORRESPONDENCE CIC/1 7-CIC/83 Part II 

BOOK V 

CIC/1 7 CIC/83 CIC/17 CIC/83 
2347 1377 2373, § 1 1383 
2348-2349 2373, §§  2-3 
2350, § 1 1398 2374 1383 
2350, § 2 2375-2379 
2351-2352 2380 1392 
2353-2354 1397 2381 1396 
2355 1390, §§ 2-3 2382-2387 
2356-2358 2388 1394 
2359 1395 2389 
2360-2362 1391 2390 1375 
2363 1390, § 1 2391-2393 
2364-2365 2394 1381, § 1 
2366 1378, § 2, 2° 2395-2400 
2367, § 1 1378, § 1 2401 1381, § 2 
2367, § 2 2402-2403 
2368, § 1 1387 2404 1389 
2368, § 2 2405 
2369 1388 2406 1391 
2370 1382 2407 1386 
2371 1380 2408-2414 
2372 
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2 - Table of Correspondence between the 1983 Codex 
iuris canonici and the 1917 Codex iuris canonici 

(I. Barral and J Escriva !vars; 
revised by Michel Theriault [ t J) 

BOOK I 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
1 1 63, § 3 41 ; 48 
2 2 64 43 
3 3 65 44 
4 4 66 47 
5 5 67 48 
6 6 68 51 
7 8, § 1 69 52 
8,§ 1 9 70 54, § 2 
9 10 71-72 
10 11 73 60, § 2 
11 12 74 
12 13 75 62 
13 8, § 2; 14 76 63 
14 15 77 67-68 
15 16 78 70; 74-75 
16 17 79 71 
17 18 80 72 
18 19 81 73 
19 20 82 76 
20 22 83 77 
21  23 84 78 
22 1529 85 80 
23 25-26 86 
24 27 87 81 
25 28 88 82 
26 5; 28; 30 89 83 
27 29 90 84 
28 30; 5 91 
29-39 92 85 
40-47 54-59 93 86 
48 94-95 
49 24 96 87 
50-59 97 88 
60 36, § 1 98 89 
61 37 99 88, § 3 
62 38 100 91 
63, §§  1-2 42, §§ 1-2 101 90 
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TABLES OF CORRESPONDENCE CIC/83-CIC/1 7 Part II 

BOOK I 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
102 92 146 147, § 1 
103 147 148 
104 93, § 1 148 
105 93 149 153; 729 
106 95 150 154 
107 94 151 155 
108 96 152 156 
109 97 153 150 
110 154 151 
1 1 1  101 155 158 
112 98 156 159 
1 13 99-100 157 152 
114 100, § 1 158-163 1455-1466 
115 100, § 2 164 160 
116-118 165 161 
1 19 101 166 162 
120 102 167 163; 168 
121 168 164 
122 1500 169 165 
123 1501 170 166 
124 1680 171 167 
125 103 172 169 
126 104 173 171 
127 105 174 172 
128 175 173 
129 196 176 174 
130 196 177 175; 176, § 1 
131 197; 200, § 2 178 176, § 2 
132 179 177 
133 203 180 179 
134 198 181 180 
135 201, § 2; 205, § 1 182 181 
136 201 183 182 
137 184 183 
138 201, § 1 185-186 
139 204 187 184 
140 205 188 185 
141 206 189 186; 187, § 1; 189, 
142 207 § 1; 190, § 2; 191, 
143 208 § 1 
144 209 190 193 
145 145 191 194 
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Part II TABLES OF CORRESPONDENCE CJC/83-CJC/l 7 

BOOK I 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
192-195 2147-2161 200 31 
196 192 201 35 
197 1508 202 32 
198 1512 203 34 
199 1509 

BOOK II 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
204-206 265 1 1 1 ,  § 1 
207 107 266 1 1 1 ,  § 2 
208-212 267 1 12 
213 682 268 
214-231 269 1 17; 1 15 
232 1352 270 116 
233 1353 271 
234 1353-1354 272 113 
235 972 273 127 
236 274 118; 128 
237 1354; 1357 275 
238 276 124-126 
239 1358-1359 277 132-133 
240 1361 278 
241 1363 279 129-131 
242 280 134 
243 1357 281-282 
244-245 283 143; 418; 465 
246 1367 284 136, § 1 
247 285 137-140 
248 1364, §§ 1 et 3 286 142 
249 1364, § 2 287 139, § 4 
250 1365 288 
251-252 289 141 
253 1366 290-293 2 1 1-2 14 
254-258 294-297 
259 1357 298 684-685 
260 1360, § 2 299-302 
261 1369 303 702-703 
262 1368 304 688-689 
263 305 690 
264 1355-1356 306 692 
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TABLES OF CORRESPONDENCE CIC/83-CIC/1 7 Part II 

BOOK II 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
307 693-694 368 215 
308 696, § 1 369 
309 697, § 1 370 319-327 
310-311  371 293-3 18 
312 686 372-376 
313 377 329, § 2 
314 689 378 331 
315 379 333 
316 693; 696 380 332, § 2 
317  698, §§  1 et 4 381 334, § 1 
318 698, § 3 382 333; 334, §§ 2-3 
319 691 383-387 
320 696 388 339 
321-330 389 
331 218, § 1 390 357 
332 219-221 39 1 335, § 1 
333 228, § 2 392 336, §§ 1-2 
334-337 393 1653, § 1 
338 222; 226 394 
339 223 395 338 
340 229 396 343, §§ 1-2 
341 227 397 344, §§ 1-2 
342-347 398 346 
348 399 340, §§ 1 et 3 
349 230 400 341, § 1; 342; 299 
350 231, § 1 40 1-402 
351 232, § 1; 235 403 350; 352 
352 237 404 353 
353 233 405 351,  §§ 1-2 
354 406-407 
355 239, §§ 2-3 408 35 1, §§  3-4 
356 238 409 355, §§ 1-2 
357 240, § 1; 239 410 354 
358 266 411  
359 241 412 429, § 1 
360 242-264 413-414 429 
361 7 415 429, § 5 
362 265 416 430, § 1 
363-364 417 430, § 2 
365 267, § 1 , 1

° 418 430, § 3 
366 269, § 3 419 43 1 
367 268 420 309, § 2; 317  

511 



Part II TABLES OF CORRESPONDENCE CJC/83-CJC/l 7 

BOOK II 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
421 432, §§  1-3 480 369 
422 432, § 4 481 371 
423 433 482 372 
424 133, § 2 483 373 
425 434 484 374 
426 435, § 2 485 373, § 5 
427 435, § 1; 438 486 375 
428 435, § 3; 436 487 377 
429 440 488 378 
430 443 489 379 
431-434 490 379, § 3; 382 
435 272 491 383 
436 274 492 1520 
437 275; 277-278 493-502 
438 271 503 391, § 1 
439 281 504 392 
440 283 505 410 
441 506 393; 394, § 1 
442 284 507 393, § 2; 394 
443 286 508 401 
444 287 509 404 
445 290 510 402 
446 291 51 1-514 
447-459 515 215-2 16 
460 356-362 516 216, § 3 
461 356 517-518 
462 357 519 451 
463 358 520 452; 471 
464 359 52 1 453 
465 361 522 454 
466 362 523 455 
467-468 524 458-459 
469 363 525 
470 366, § 2; 372, § 1 526 60 
471 364 527 461 
472 365 528 
473-474 529 467-468 
475 366 530 462 
476 531 463, § 3 
477 366, §§  2-3 532 
478 367 533 465 
479 368 534 466 
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TABLES OF CORRESPONDENCE CIC/83-CIC/1 7 Part II 

BOOK II 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
535 470 623 504 
536-539 624 505 
540 473 625 507 
541 475; 458; 472; 1923, 626 507 

§ 2  627 516, § 1 
542 453-454; 458 - 459 628 51 1-512 
543-545 629 508 
546-552 471-478 630 518-530; 876 
553 445 631-633 501; 507 
554 446 634-640 53 1-537 
555 447-449 641 543 
556 479 642 538 
557 480 643 542, § 1 
558 481 644 542, § 2 
559 482 645 544 
560 483 646-649 553-558 
561 484, § 1 650-652 559-570 
562 485 653 571 
563 486 654-658 572-586 
564-572 518-530 659-661 587-591 
573-576 662 593 
577 488, 2° 663 595 
578 664 
579 492 665 606, § 2 
580 492 666 
581 667 597-607 
582 494 668 580-583; 569; 594, 
583 § 2 
584 493 669 596 
585-586 670 
587 489 671 592 
588 488, 4° 672-683 
589-590 684 632-634 
591 615-616 685 635 
592-595 686-693 637-645 
596 501 694 646 
597 538 695-704 647-672 
598-608 705 627 
609-616 492-498 706 628 
617-620 707 629 
621 488, 6° 708-730 
622 502 73 1-746 673-681 
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Part II TABLES OF CORRESPONDENCE CJC/83-CJC/l 7 

BOOK III 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
747 1322 793 1 1 13; 1372, § 2; 
748 1322, § 2; 1351 1335 
749 1323 794-795 
750 1323, § 1 796-806 1372; 1375; 1379; 
751 1325 1381-1383 
752 1324 807-821 1376-1380 
753 1326 822 
754 1324 823 1384-1385 
755 824 1384, § 2; 1385 
756 1327 825 1385; 1391 
757 1329 826 1390 
758 1334 827 
759 1333 828 1389 
760 1347 829 1392 
761 830 1393 
762-772 1337-1348 831 1386 
773-780 1329-1336 832 1386 
781-792 1349-1351 833 1406 

BOOK IV 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
834-839 859 775 
840 731,  § 1 860 776 
841 733 861 738; 743 
842 737, § 1 862 739 
843-844 863 744 
845 732 864 745 
846 733 865 745, § 2, 2° ; 752 
847 734 866 753, § 2 
848 736 867 770-771 
849 737, § 1 868 750 
850 737, § 2; 755; 759 869 732, § 2 
851 752 870 749 
852 871 747 
853 757 872 762; 769 
854 758 873 764 
855 761 874 765-766 
856 875 
857 771; 773 876 779 
858 774 877 777 
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TABLES OF CORRESPONDENCE CIC/83-CIC/1 7 Part II 

BOOK IV 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
878 778 920 859-860 
879 92 1 864 
880 780-781 922 865 
881 791 923 866 
882 782, §§ 1-2 924 814-815 
883 782-784 925 852 
884 785 926 816 
885 785, §§ 1-2 927 817 
886 783 928 819 
887 784 929 811  
888 792 930 
889 786 931 820-821 
890 787 932 822 
891 788 933 823 
892 793-794 934 1265 
893 795-796 935 1265, § 3 
894 798 936 1267 
895 798 937 1266 
896 799 938 1268-1269 
897 801 939 1270; 1272 
898 1273 940 1271 
899 941 1274 
900 802 942 1274-1275 
901 809 943 1274 
902 803 944 1274 
903 804 945 824 
904 805 946 
905 806 947 827 
906 813 948 828 
907-908 949 829 
909 810 950 830 
910 845 951 824 
911  850; 397, § 3 ;  514, 952 831-832 

§ 1; 847-849 953 835 
912 853 954 833; 836 
913 854 955 837-840 
914 854, §§  4-5 956 841 
915 855 957 842 
916 807; 856 958 843 
917 857 959 870 
918 863 960-963 
919 808; 858 964 908-910 
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Part II TABLES OF CORRESPONDENCE CJC/83-CJC/l 7 

BOOK IV 

CIC/83 CIC/1 7  CIC/83 CIC/1 7 
965 871 1007 942 
966 872 1008 948 
967 873 1009 949 
968 873, §§ 1-2 1010 1006 
969 874 1011 1009 
970 877 1012 951 
971 1013 953 
972 878, § 1 1014 954 
973 879, § 1 1015 955; 958-959 
974 880, § 1 1016 956 
975 1017 
976 882 1018 958 
977 884 1019 964 
978 888, § 1 1020 960 
979 888, § 2 1021 961 
980 886 1022 962 
981 887 1023 963 
982 894; 904 1024 968, § 1 
983 889 1025 968, § 1 
984 890 1026 971 
985 891 1027 972, § 1 
986 892 1028-1029 
987 1030 970 
988 901-902 1031 975 
989 906 1032 976 
990 903 1033 974, § 1 , 1° 

991 905 1034 
992 911  1035 974, § 1 , 5°-6° ; 978, 
993 § 2 
994 930 1036 992 
995 913-914 1037 
996 925 1038 973, § 2 
997 1039 1001 
998 937 1040 973 , § 3; 983 
999 945 1041 984-985 
1000 947 1042 987 
1001 944 1043 999 
1002 1044 968, § 2 
1003 935; 938-939; 946 1045 988 
1004 940 1046 989 
1005 941 1047 990 , § 1 
1006 943 1048 990 
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TABLES OF CORRESPONDENCE CIC/83-CIC/1 7 Part II 

BOOK IV 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
1049 991 1092 1077, § 1 
1050 993 1093 1078 
1051 995-996 1094 1080 
1052 997 1095 88, § 3; 1081-1082; 
1053 1010 1089, § 3; 1982; 
1054 1011 2201 
1055 1012 1096 1082 
1056 1013, § 2 1097 1083 
1057 1081 1098 
1058 1035 1099 1084 
1059 1016 1 100 1085 
1060 1014 1 101 1086 
1061 1015 1 102 1092 
1062 1017 1 103 1087, § 1 
1063-1064 1 104 1088 
1065 1033 1 105 1089; 1091 
1066 1019, § 1 1 106 1090-1091 
1067 1022 1 107 1093 
1068 1019, § 2 1 108 1094 
1069 1027 1 109 1095, § 1 ,  1 ° 

1070 1029 1 1 10 1095, § 1 ,  2° 

1071 1032; 1034 1 1 1 1  1095, § 2 ;  1096, § 1 
1072 1067, § 2 1 1 12 
1073 1036, § 2 1 1 13 1096, § 2 
1074 1037 1 1 14 1097, § 1, 1 °-2° 

1075 1038 1 1 15 1097, § 1 ,  3° 

1076 1041 1 1 16 1098 
1077 1039 1 1 17  1099 
1078 1 1 18 1009 
1079 1043-1044 1 1 19 1 100 
1080 1045 1 120 
1081 1046 1121  1103, §§ 1 et 3 
1082 1047 1 122 1103, § 2 
1083 1067, § 1 1 123 
1084 1068 1 124-1 129 1060-1064 
1085 1069 1 130 1 104 
1086 1070 1131 1 105 
1087 1072 1 132 1 106 
1088 1073 1 133 1 107 
1089 1074, §§  1-2 1 134 1 1 10 
1090 1075, §§ 2-3 1 135 1111 
1091 1076 1 136 1 1 13 
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Part II TABLES OF CORRESPONDENCE CJC/83-CJC/l 7 

BOOK IV 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
1137 1114 1180 1205; 1208; 1223 
1138 1115 1181 1234-1235 
1139 1116 1182 1238 
1140 1117 1183 1239 
1141 1118 1184 1240 
1142 1119 1185 1241 
1143 1120; 1123; 1126 1186 1255, § 1 
1144 1121 1187 1277 
1145 1122 1188 1279 
1146 1123-1124 1189 1280 
1147-1149 1125 1190 1281 
1150 1127 1191 1307 
1151 1128 1192 1308, §§  1-2 et 4 
1152 1129-1130 1193 1310 
1153 1131 1194 1311 
1154 1132 1195 1312, § 2 
1155 1130 1196 1313 
1156 1133 1197 1313-1314 
1157 1134 1198 1315 
1158 1135 1199 1316 
1159 1136 1200 1317, §§ 1-2 
1160 1137 1201 1318 
1161 1138 1202 1319 
1162 1140 1203 1320 
1163 1139 1204 1321 
1164 1205 1154 
1165 1141 1206 1155-1157 
1166 1144 1207 1156-1157;1163 
1167 1145; 1148, § 2 1208 1158 
1168 1146 1209 1159, § 1 
1169 1147 1210 
1170 1149 1211 1172 
1171 1150 1212 1170; 1187 
1172 1151 1213 1160 
1173 135; 610 1214 1161 
1174 135; 610, § 1; 1475 1215 1162 
1175 33, § 1 1216 1164, § 1 
1176 1215; 1203; 1240, 1217 1165, §§ 1 et 3 

§ 1 1218 1168, § 1 
1177 1216-1218 1219 1171 
1178 1219, § 2 1220 1178 
1179 1221 1221 1180 
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TABLES OF CORRESPONDENCE CIC/83-CIC/1 7 Part II 

BOOK IV 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
1222 1187 1240 1206 
1223 1188 1241 1208 
1224 1192, §§ 1-3 1242 1205, § 2 
1225 1191 ;  1 193 1243 
1226 1190 1244 1244 
1227 1189 1245 1245 
1228 1194-1 195 1246 1247 
1229 1196 1247 1248 
1230-1234 1248 1249 
1235 1197 1249 
1236 1198, §§ 1-3 1250 1252 
1237 1198, § 4; 1 199, § 1 1251 1250-1252 
1238 1170; 1 187; 1200 1252 1254 
1239 1202 1253 

BOOK V 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
1254 1495, § 1 1286 1524 
1255 1495, § 2 1287 1525 
1256 1499, § 2 1288 1526 
1257 1497, § 1 1289 1528 
1258 1498 1290 1529 
1259 1499, § 1 1291 1530, § 1 ,  3° 

1260 1496 1292 1532 
1261-1262 1293 1530, § 1, 1 °-2° 

1263 1502; 1504 - 1506 1294 1531 
1264 1507 1295 1533 
1265 1503 1296 1534 
1266-1267 1297 1541 
1268 1508 1298 1540 
1269 1510 1299 1513 
1270 151 1 1300 1514 
1271-1272 1301 1515 
1273 1518 1302 
1274-1275 1303 1544 
1276 1519 1304 1546 
1277-1281 1305 1547 
1282 1521 ,  § 2 1306 1548 
1283 1522 1307 1549 
1284 1523 1308-1310 1551 
1285 1527 131 1  2214, § 1 
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Part II TABLES OF CORRESPONDENCE CJC/83-CJC/l 7 

BOOK VI 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
1312 2215-2216; 2241; 1345 2223, § 3, 3° 

2286 1346 2224, § 2 
1313 19; 22-23; 2219, § 1; 1347 2242 

2226, § 2 1348 2223, § 3, 3° 

1314 2217, § 2 1349 2223, § 1 
1315 2220-2221; 2223; 1350 2229, § 3; 2303, § 2 

2226, §§  2-3 1351 2226, § 4 
1316 1352 2232, § 1; 2252 
1317 2214, § 2 1353 2243, § 2; 2287 
1318 2241, § 2 1354 2236-2237 
1319 2220 1355 2236-2237; 2245; 
1320 2253 
1321 2195; 2200, §§  1-2 1356 2236 
1322 2201, §§  1-2 1357 2254 
1323 2202; 2203, § 2; 1358 2242, § 3; 2248, § 2 

2204; 2205, 1359 
§§  1-4, 2230 1360 2238 

1324 2199; 2202, § 2; 1361 2239, §§ 1-2 
2204; 2205, § § 2 1362 1703; 2240 
et 4; 2206; 2223; 1363 1703; 2240 
2229, §§  2 et 3, 1364 2314 
2°-3° ; 2230 1365 2316 

1325 2201, § 3; 2206; 1366 2319, §§ 1, 3°-4° 

2229, §§ 1 et 3, 1 ° et § 2 
1326 2223 1367 2320 
1327 1368 2323 
1328 2212; 2235 1369 2323; 2331, § 2 
1329 2209; 2231 1370 2343 
1330 1371 2317; 2331, § 1 
1331 2257-2267 1372 2332 
1332 2268 1373 2344 
1333 2278-2285 1374 2335 
1334 2278, § 2 1375 2237; 2334; 2345; 
1335 2284 2390 
1336 2291 1376 2346 
1337 2301-2302 1377 2347 
1338 2306-2310 1378 1267; 2366 
1340 2312-2313 1379 
1341 2214, § 2 1380 2371 
1342 1933, § 4 1381 2394; 2401 
1343 2223, § 2 1382 2370 
1344 2223, § 3 1383 2373, § 1 

520 



TABLES OF CORRESPONDENCE CIC/83-CIC/1 7 Part II 

BOOK VI 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
1384 1392 2380 
1385 2324 1393 
1386 2407 1394 2388 
1387 2368 1395 2359 
1388 2369 1396 2381 
1389 2404-2414 1397 2354 
1390 2363, § 1 1398 2350, § 1 
1391 2360; 2362 1399 2222, § 2 

BOOK VII 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
1400 1552, § 2 1428 1580-1582 
1401 1553 1429 1584 
1402 1555 1430 1586 
1403 1991 ; 2141 1431 
1404 1556 1432 1586 
1405 1557 1433 1587 
1406 1558 1434 
1407 1559 1435 1589 
1408 1561 1436 1588; 1590 
1409 1563 1437 1585, § 1 
1410 1564 1438 1594 
1411 1565 1439-1440 
1412 1566 1441 1595-1596 
1413 1560 1442 1597 
1414 1567 1443 1598, § 1 
1415 1568 1444 1599 
1416 1612 1445 1603 
1417 1569 1446 
1418 1570, § 2 1447 1571 
1419 1572 1448 1613 
1420 1573 1449 1614 
1421 1574 1450 1614-1615 
1422 1574, § 2 1451 1616 
1423 1452 1618; 1619, § 1 
1424 1575 1453 1620 
1425 1576 1454 1621  
1426 1577 1455 1623 
1427 1579 1456 1624 
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Part II TABLES OF CORRESPONDENCE CJC/83-CJC/l 7 

BOOK VII 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
1457 1625 1498 1674 
1458 1627 1499 
1459 1628 1500 1693-1700 
1460 1610 1501 
1461 1611 1502 1706 
1462 1629 1503 1707 
1463 1630 1504 1708 
1464 1631 1505 1709 
1465 1634 1506 1710 
1466 1507 1711 
1467 1635 1508 1713; 1715 
1468 1636; 1638 1509 1720; 1877 
1469 1637 1510 1718 
1470 1640 1511  1894, § 1 
1471 1641; 1642, § 2 1512 1725; 1854 
1472 1642, § 1; 1643, § 1 1513 1729, § 1; 1850, § 3 
1473 1643, §§ 2-3 1514 1731 
1474 1644 1515 1731 ,  3° 

1475 1645 1516 1731 ,  2° 

1476 1646 1517 1732 
1477 1647 1518 1733; 1972 
1478 1648; 1650 1519 1735 
1479 1651 1520 1736 
1480 1649; 1653 1521 1737 
1481 1655 1522 1738 
1482 1656 1523 1739 
1483 1657-1658 1524 1740 
1484 1659, § 1; 1525 1741 

1660-1661 1526 1747-1748 
1485 1662 1527-1529 
1486 1664 1530 1742 
1487 1663 1531 1743 
1488 1665 1532 1744 
1489 1666 1533 1745 
1490 1534 
1491 1667 1535 1750 
1492 1701; 1705, § 1 1536 1751 
1493 1669-1671 1537 1753 
1494 1690 1538 1752 
1495 1692 1539 1812 
1496 1672 1540 1813 
1497 1673 1541 1816 
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TABLES OF CORRESPONDENCE CIC/83-CIC/1 7 Part II 

BOOK VII 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
1542 1817 1584 1825 
1543 1818 1585 1827 
1544 1819 1586 1828 
1545 1822 1587 1837 
1546 1823 1588 1838 
1547 1754 1589 1839 
1548 1755 1590 1840 
1549 1756 1591 1841 
1550 1757 1592 1843-1845; 1942 
1551 1759 1593 1846-1848 
1552 1761 1594 1849 
1553 1762 1595 1851 
1554 1763 1596 1852; 1898-1901 
1555 1764 1597 1853 
1556 1765 1598 1858-1859 
1557 1766 1599 1860 
1558 1770 1600 1861 
1559 1771 1601 1862 
1560 1772 1602 1863-1864 
1561 1773 1603 1865 
1562 1767 1604 1866 
1563 1774 1605 1866 
1564 1775 1606 1867 
1565 1776 1607 1868 
1566 1777 1608 1869 
1567 1778 1609 1871 
1568 1779 1610 1872 
1569 1780 161 1 1873 
1570 1781 1612 1874 
1571 1787 1613 1875 
1572 1789 1614 1876 
1573 1791 1615 1877 
1574 1792 1616 1821  
1575 1793 1617-1619 
1576 1796 1620 1892 
1577 1799 1621  1893 
1578 1801-1802 1622 1894 
1579 1804 1623 1895 
1580 1805 1624 1893; 1895-1896 
1581 1625 1895 
1582 1806-1810 1626 1897 
1583 1811 1627 
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Part II TABLES OF CORRESPONDENCE CJC/83-CJC/l 7 

BOOK VII 

CIC/83 CIC/1 7 CIC/83 CIC/1 7 
1628 1879 1684 1987 
1629 1880 1685 1988 
1630 1881-1882 1686 1990 
1631-1632 1687 1991 
1633 1883 1688 1992 
1634 1884 1689-1696 
1635 1886; 1890 1697 1973 
1636 1698-1707 
1637 1887-1888 1708 1994, § 1 
1638 1889 1709 1993; 1997 
1639 1891 1710 1993 
1640 1711  1996 
1641 1902 1712 1998, § 1 
1642 1904 1713 1925, § 1; 1929 
1643 1903 1714 1926; 1930 
1644 1903 1715 1927 
1645 1905 1716 
1646 1906 1717 1935-1946 
1647 1907 1718 1940; 1942 
1648 1719 1946, § 2, 1 ° 
1649 1908-1916 1720 1933, § 4 
1650 1917 1721  1934; 1937 
1651 1918 1722 1956-1957 
1652 1919 1723-1739 
1653 1920 1740 2147, § 1 
1654 1921 1741 2147; 2157 
1655 1922 1742 2148; 2158 
1656-1670 1743 2150 
1671 1960 1744 2149; 2161 
1672 1961 1745 2151-2153; 2159 
1673 1557, § 1, 1 ° 1746 2154; 2161, § 2 
1674 1971, § 1, 1 °-2° 1747 2156; 2161 
1675 1972 1748 2162 
1676 1965 1749 2164 
1677-1680 1750 2165 
1681 1963, § 2 1751 2167 
1682 1986 1752 
1683 
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3 - Table of Correspondence between the 1990 
Codex canonum Ecclesiarum orientalium and the 1983 

Codex iuris canonici 
(V.J. Pospishil) 

PRELIMINARY CANONS 

CCEO/90 CIC/83 CCEO/90 CIC/83 
1 1 5 4 
2 6, § 2 6 5, § l; 6, § 1 ,  2° , 
3 2 40 

4 3 

T I T LE I 

CCEO/90 CIC/83 CCEO/90 CIC/83 
7 204 17 214 
8 205 18 215 
9 206 19 216 
10 754 20 217 
11  208 21  218  
12  209 22 219 
13 210 23 220 
14 211  24 221 
15 212 25 222 
16 213 26 223 

T I T LE II 

CCEO/90 CIC/83 CCEO/90 CIC/83 
27 35 
28 36 
29 11 1 ,  § 1 37 
30 1 1 1, § 2 38 1 12, § 2 
31  39 
32 112, § 1 , 1 ° 40 
33 112, § 1, 2° 41 
34 112, § 1, 3° 
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Part II TABLES OF CORRESPONDENCE CCEO/90-CJC/83 

TITLE III 

CCEO/90 CIC/83 CCEO/90 CIC/83 

42 330 49 336 
43 331 50 337 
44 332 51 338 
45 333; 1629, 1 ° 52 339 
46 334; 346 53 340 
47 335 54 341 
48 361 

TITLE IV 

CCEO/90 CIC/83 CCEO/90 CIC/83 

55 86 
56 87 
57 88 
58 89 
59 90 
60 91  
61  92 
62 93 
63 94 
64 95 
65 96 
66 97 
67 98 
68 99 
69 100 
70 101 
71 102 
72 103 
73 104 
74 105 
75 106 
76 107 
77 108 
78 109 
79 110 
80 435 1 1 1  
81 1 12 
82 1 13 
83 114 
84 1 15 
85 1 16 
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TABLES OF CORRESPONDENCE CCEO/90-CJC/83 Part II 

TITLE IV 

CCEO/90 CIC/83 CCEO/90 CIC/83 
117 134 435 
118 135 
1 19 136 
120 137 436, § 2 
121 138 436, § 1  
122 139 
123 140 
124 141 
125 142 
126 143 
127 144 
128 145 
129 146 
130 147 
131 148 
132 149 
133 435; 436, § 1; 442, 150 

§ 1 

TITLE V 

CCEO/90 CIC/83 CCEO/90 CIC/83 
151 153 
152 154 

TITLE VI 

CCEO/90 CIC/83 CCEO/90 CIC/83 
155 166 
156 167 
157 168 
158 169 
159 170 
160 171 
161 172 
162 173 
163 174 
164 175 
165 176 
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Part II TABLES OF CORRESPONDENCE CCEO/90-CJC/83 

TITLE VII 

CCEO/90 CIC/83 CCEO/90 CIC/83 

177 369; 373 217 410 
178 376; 381, § 1 2 18 411  
179 376 219 416 
180 378, § 1 220 419; 42 1; 427, § 2 
181 22 1 419; 421-422; 427, 
182 § 2; 436, § 1, 3° 

183 222 409, § 1 
184 223 418 
185 224 409, § 2; 417; 418, 
186 § 2 ,  1 ° ;  48 1, § 1 
187 380; 833, 3° 225 423 
188 379; 382, § 2 226 
189 382, §§ 1 et 3 227 425 
190 393 228 428 
191 391 229 427, § 1 
192 383, §§ 1 ,  3-4; 384; 230 

771 231 430 
193 383, § 2 232 
194 233 412-413 
195 385 234 
196 386 235 460 
197 387 236 461, § 1 
198 388, § 1 237 462; 468 
199 389 238 463 
200 390 239 464 
201 392 240 465 
202 241 466 
203 394 242 467 
204 395 243 469 
205 396, § 1; 397 244 470-471 
206 399, § 1 245 475, § 1 
207 246 476 
208 400, § 1 247 477, § 1; 478 
209 248 479 
210 401 249 480 
2 1 1  402 250 
212 403, §§  1 et 3 251 481 
213 405, § 1 252 482 
214 404 253 483 
215 405, § 2;  406; 407, 254 484 

§§ 2-3 255 485 
216 408 256 486, §§ 2-3 
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TABLES OF CORRESPONDENCE CCEO/90-CJC/83 Part II 

TITLE VII 

CCEO/90 CIC/83 CCEO/90 CIC/83 
257 487 284 522-523; 682, § 1 
258 488 285 521, § 2; 524 
259 489 286 525 
260 490 287 517, § 1; 526 
261 491,  §§  1 ,  3 288 527, § 1 
262 494 289 528; 529, § 1 
263 492, §§ 1, 3; 493; 290 530, 1 °-2° , 4°-5° ; 

1277 532 
264 495, § 1 291 531 
265 496 292 533 
266 497 293 
267 498 294 534, § 1 
268 499 295 536, § 1; 537 
269 500 296 535 
270 501 297 538, §§ 1 ,  3 
271 502, §§  1-2 298 539 
272 511  299 540 
273 512; 514, § 1 300 541 
274 513 301 545-547 
275 514, § 1 302 548; 550, §§ 1, 3 
276 553, § 1 303 552 
277 553, § 2; 554 304 556 
278 555 305 557 
279 515, § 1 306 558-559 
280 515, §§ 2-3; 518 307 560 
281 519; 520, § 1; 521 ,  308 561 

§ 1 309 562 
282 520; 681, § 2 310 563 
283 

TITLE VIII 

CCEO/90 CIC/83 CCEO/90 CIC/83 
311  370; 371, § 2 317 
312 370; 371, § 2 318 
313 319 
314 320 
315 32 1 
316 
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Part II 

CCEO/90 

322 

CCEO/90 

323 
324 
325 
326 
327 
328 
329 
330 
331 
332 
333 
334 
335 
336 
337 
338 
339 
340 
341 
342 
343 
344 
345 
346 
347 
348 
349 
350 
351 
352 
353 
354 
355 
356 
357 
358 

TABLES OF CORRESPONDENCE CCEO/90-CJC/83 

TITLE IX 

CIC/83 CCEO/90 

TITLE X 

CIC/83 CCEO/90 

207,§ 1; 1008 359 
360 

1009, § 1 361 
362 
363 

232 364 
233 365 
242, § 1 366 
234, § 1; 235, § 1 367 
234, § 1; 237, § 1 368 

369 
237, § 2 370 
238 371 
259, § 1 ;  262 372 
239, § 3; 243 373 
239, § 1; 260 374 
239, § 2; 240 375 

239, § 1; 253, § 1 376 
263-264 377 
241 

378 
234 379 

380 
244-246 381 
248 382 
250 383 
251 384 
252, §§  1-2 385 

386 
255-256; 257, § 1 387 
258 388 
236 389 
247, § 2 390 
259, § 2 39 1 
265 392 
266, § 1 393 

530 

CIC/83 

CIC/83 

267, § 1 
268, §1; 271, §§  1-2 
271, § 1 
271, §§  2-3 
272 
267, § 2 
270 
269 

276, § 1 
276 § 2 2° 4°-5° 

' ' ' 
273 
274, § 2 
279 
277, § 1 
277, § 3 

280 
276, § 2, 3

° ; 1174, 
§ 1 

276, § 2 ,  2° ; 904 
275, § 1 

275, § 2; 843, § 1 
285, §§  1-2 
285, § 3; 289 
287 
282; 285, § 4; 286 
283, § 1 
284 

281 
278 
283, § 2 



TABLES OF CORRESPONDENCE CCEO/90-CJC/83 

TITLE X 

CCEO/90 CIC/83 CCEO/90 
394 290 397 
395 292 398 
396 291 

TITLE XI 

CCEO/90 CIC/83 CCEO/90 
399 405 
400 224 406 
401 225, § 2 407 
402 227 408 
403 230, § 3 409 
404 229 

TITLE XII 

CCEO/90 CIC/83 CCEO/90 
410 573; 574, § 2 434 
411  574, § 1 435 
412 590, § 2; 59 1 436 
413 593-594 437 
414 595; 628, § 2 438 
415 678, § 1; 683; 1320 439 
416 440 
417 441 
418 620 442 
419 592, § 1 443 
420 628 444 
421 618-619 445 
422 627 446 
423 634, § 1 447 
424 635, § 2 448 
425 635, § 1 449 
426 578; 598, § 2 450 
427 451 
428 266, § 2; 268, § 2 452 
429 453 
430 
431 671; 682, § 1; 454 

705-706 455 
432 456 
433 613, § 1 

531 

Part II 

CIC/83 

293 

CIC/83 

225, § 1 
226, § 1 
228, §§  1-2 
231 

CIC/83 
589 
579 
609, § 1 
611 ,  2°-3° ; 612 
584; 616, §§  1 et 3 
582 
582 
596, §§ 1-2; 620 
623 
625, § 2 
624, § 1; 625, § 3 
626 
629 
636, § 1 
597, § 1; 642 
597, § 2 
643 § 1 1 °-4° 

' ' 

644 
641-642; 645, 

§ §  1 et 3 

647, § 2 



Part II 

CCEO/90 

457 

458 
459 

460 
461 
462 
463 
464 
465 
466 
467 
468 

469 
470 
471 
472 
473 

474 
475 
476 
477 
478 
479 
480 
481 
482 
483 
484 
485 
486 
487 
488 
489 
490 
491 
492 
493 
494 

TABLES OF CORRESPONDENCE CCEO/90-CJC/83 

TITLE XII 

CIC/83 CCEO/90 

648, §§  1 et 3; 649, 495 
§ 1 496 

650, § 2; 651, § 1 497 
646; 648, § 2; 650, 498 

§ 1; 652, § 5 499 
500 

648, § 3; 653 
654 501 

502 
656, 2°-5° 503 

504 
505 

668, § 4 506 
639, §§  24; 668, 507 

§§ 3 et 5 508 
654 509 

510 
659 5 1 1  
1019; 102 1 512 
630, § 2; 663, §§  1-3 513 

et 5; 664 514 
630, § 1; 664 515 
630, §§  2-3 516 
669, § 1 517 
667, § 1 518 
665, § 1 519 

520 
521 

603 522 
523 
524 

525 

684, § 3 526 
684, §§  3-4 527 
686, § 1 528 
686, § 3 529 
687 
691 530 
690, § 1; 692 531 
693 532 

532 

CIC/83 

665, § 2 
668, § 2 
694 
703 

696 § 1· 697 2°-3° · ' ' ' ' 
699, § 1 

700 
701 
702 

588, § 2; 589 
579 
584 
581; 585; 621 
609, § 1 
616, §§  1-2 
596, §§ 1-2 
631, §§ 1-3 
623 
624 
625, §§ 1 et 3; 626 
636, § 1 
643, § 1, 1 ° 

597, § 2 
641-642; 645, §§  1-2 
646 
647, § 1 
647, §§  2-3 
648; 649, § 1 
648, § 3; 650, § 2; 

651, §§ 1-2 
650, § 1; 652, §§ 2 

et 5; 653; 668 
655 
656, 2°-5° 

639, §§  2-3; 668, 
§§ 2-3 

668, § 1 
654 
658, 2° 



TABLES OF CORRESPONDENCE CCEO/90-CJC/83 

CCEO/90 
533 
534 
535 
536 
537 
538 
539 
540 
541 
542 
543 
544 
545 
546 
547 
548 
549 
550 
551 

552 

CCEO/90 
573 
574 
575 

576 
577 

CCEO/90 
584 
585 
586 
587 
588 
589 

TITLE XII 

CIC/83 CCEO/90 
553 
554 
555 

659 556 
1019; 1021 557 
630, § 1; 664 558 
630, §§ 2-3 559 
669, § 1 560 
667, § 1 561 

562 
681,  § 1 563 
684, § 1 
684, §§  2 et 4; 685 564 
688; 690, § 1 565 
689 566 
686, §§ 1 et 3 567 
690, § 1; 69-693 568 
665, § 2 569 
694; 696, § 1 ;  697; 570 

703 571 
696, § 1 ;  700 572 

TITLE XIII 

CIC/83 
299, §§ 2-3; 301,  § 3 
301, § 1 
312 § 1 1 ° et 3° · ' ' ' 

312, § 2 
304, §1 ; 314 
305 

CCEO/90 
578 
579 
580 
581 
582 
583 

TITLE XIV 

CIC/83 CCEO/90 
781 590 
791,  2° 591 
748, § 2 592 
788 593 
1 1 1, § 2 594 

533 

Part II 

CIC/83 
699, § 1 

590, § 2 

634, § 1 ;  635, § 1 

710-712; 713, § 1 ;  
714 

590, § 2 
266, § 3 
717, § 1 
634, § 1 
720; 729 

603, § 1; 604, § 1 
605 
731,  § 1 

CIC/83 
307 

316 
308 
319, § 1 
320, §§  1-2 

CIC/83 
786 



Part II TABLES OF CORRESPONDENCE CCEO/90-CJC/83 

TITLE XV 

CCEO/90 CIC/83 CCEO/90 CIC/83 

595 747 631 796, § 1; 800, § 1 
596 632 803, § 1 
597 749 633 798 
598 750 634 806, § 2 
599 752 635 802 
600 753 636 804, § 1; 805 
601 637 
602 638 683; 806, § 1 
603 639 803, § 2; 804, § 2 
604 640 807; 814 
605 641 
606 642 808 
607 643 811 ,  § 1 
608 644 812 
609 772, § 1 645 813 
610 763-764; 766 646 815 
611  647 
612 765 648 817 
613 649 816, § 1 
614 767, §§  1-2 et 4 650 816, § 2 
615 770 651 822, §§  1 et 3 
616 768 652 823 
617 773 653 772, § 2 
618 774, § 2 654 824, § 2 
619 655 825 
620 656 826, §§ 1 et 3 
621 775, § 2 657 826, § § 2-3; 838, 
622 775, § 3 §§  2-3 
623 775, § 1 658 827, §§ 1-2 
624 776 659 827, § 3 
625 660 831, § 1 
626 769 661 
627 226, § 2; 793; 797; 662 824, § 1; 832 

1 136 663 829 
628 794 664 830 
629 795 665 827, § 4 
630 666 828 
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TABLES OF CORRESPONDENCE CCEO/90-CJC/83 Part II 

TITLE XVI 

CCEO/90 CIC/83 CCEO/90 CIC/83 
667 840 707 909; 924; 926; 929; 
668 834, § 2; 838, § 1 ;  932, § 1 

846, § 1 708 920; 921,  § 1 
669 841 709 230, § 3; 910 
670 710 913, § 1 
671 844 711 916 
672 845 712 915 
673 837, § 2 713 918; 919, § 1 
674 846 714 934; 936 
675 842, § 1; 849 715 945, § 1 
676 850 716 945, § 2 
677 530, 1 ° ; 861 717 
678 383, § 2 718 959 
679 864 719 989 
680 871 720 960-961 
681 852, § 2; 868; 870 72 1 962 
682 865 722 965-967 
683 723 967, § 3; 968 
684 872 724 967, § 3; 969 
685 874 725 976 
686 851, 2°; 867, § 1 726 974, §§  1-2 et 4; 975 
687 857, § 2; 860, § 1 727 
688 875 728 
689 877 729 
690 878 730 977 
691 876 731 982 
692 879 732 978, § 1; 981 
693 847, § 1; 880, § 2 733 983 
694 882 734 984-985 
695 890-891 735 986 
696 886, § 1; 887 736 964, § 1 
697 842, § 2 737 998 
698 897 738 1001 
699 898; 900, § 1 739 530, 3° ; 1003, §§ 1-2 
700 902 740 1006 
701 741 999 
702 908 742 1001, § 1 
703 903 743 1008 
704 744 1009, § 2; 1012 
705 932, § 2; 933 745 1013 
706 924 746 1014 

747 1015, § 1 
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Part II TABLES OF CORRESPONDENCE CCEO/90-CJC/83 

TITLE XVI 

CCEO/90 CIC/83 CCEO/90 CIC/83 

748 1015, § 2; 1016 786 1069 
749 1017 787 1070 
750 1018 788 
751 1020 789 1071, § 1, 1 °-4° 

752 1021 et 6° , § 2  
753 1023 790 1073 
754 1024 791 1074 
755 1030 792 1075, § 2 
756 1026 793 1076 
757 1038 794 1077 
758 1025, § 1; 1027; 795 1078 

1029; 1031 ,  § 1; 796 1079 
1033 797 1080 

759 1031 798 1081 
760 1032, §§  1 et 3 799 1082 
761 1036 800 1083 
762 1041; 1042, 2°-3° 801 1084 
763 1044 802 1085 
764 1040 803 1086 
765 1045 804 1087 
766 1046 805 1088 
767 1047, § 1, § 2, 1 °-2° , 806 1089 

§§ 3-4; 1048 807 1090 
768 1049 808 1091 
769 1050-1051 809 1092 
770 1052, §§ 2-3 810 1093 
771 1043; 1051 , 2° 81 1  
772 1039 812 1094 
773 1010-1011 813 1 124 
774 1053 814 1 125 
775 1054 815 1 126 
776 1055-1056; 1 134 816 1 128 
777 1 135 817 1057 
778 1058 818 1095 
779 1060 819 1096, § 1 
780 1059 820 1097 
781 82 1 1098 
782 1062 822 1099 
783 1063, 1 °-2° et 4 ° ; 823 1 100 

1065, § 2; 1 136 824 1 101 
784 1067 825 1 103 
785 1066; 1068 826 1 102, § 1 
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TABLES OF CORRESPONDENCE CCEO/90-CJC/83 Part II 

TITLE XVI 

CCEO/90 CIC/83 CCEO/90 CIC/83 
827 1107 864 1153 
828 1108 865 1154 
829 1109 866 1155 
830 1111 867 1166-1167 
831 1115 868 
832 1116 869 1214 
833 870 1215, § 1 
834 1117; 1127, § 1 871 1207-1208; 1217, 
835 § 2 
836 1119 872 1210; 1220 
837 1104, § 1 ;  1105, § 1 873 1222 
838 1118, §§  1-2 874 1240; 1241, § 1; 
839 1127, § 3 1242 
840 1130-1133 875 1176, §§ 1-2; 1183, 
841 1121, §§ 1-3; 1122 § 1 
842 1123 876 1176, § 3; 1183, 
843 1156 §§ 2-3 
844 1157 877 1184, § 1 
845 1158 878 1181 
846 1159 879 1182 
847 1160 880 1244, § 1; 1246 
848 1161, §§  1-2 881 920, § 1; 1247; 
849 1161, § 3; 1164 1248, § 1 
850 1163 882 1251 
851 1162 883 
852 1165 884 1186 
853 1141 885 1187 
854 1143 886 1188 
855 1144 887 1189; 1190, § 3 
856 1145 888 1190 
857 1146 889 1191; 1192, § 1 
858 1147 890 1193 
859 1148 891 1194 
860 1149 892 1195 
861 1150 893 1196, 1 °-2° 

862 1142 894 1198 
863 1152 895 1199, § 1 
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Part II 

CCEO/90 

896 
897 
898 

CCEO/90 

902 
903 
904 
905 

CCEO/90 

909 
910 
911  
912 
913 
914 
915 
916 
917 
918 
919 
920 
921 
922 

CCEO/90 

936 
937 
938 
939 
940 
941 
942 
943 
944 

TABLES OF CORRESPONDENCE CCEO/90-CJC/83 

TITLE XVII 

CIC/83 CCEO/90 

899 
900 
901 

TITLE XVIII 

CIC/83 CCEO/90 

755, § 1 906 
907 

755, § 2 908 

TITLE XIX 

CIC/83 CCEO/90 

97; 99 923 
98 924 
100 925 
102, §§ 1-2 926 
103 927 
104 928 
105 929 
107 930 
106 931 
108 932 
109 933 
1 13, § 2; 115, § 2 934 
1 14, §§  1 et 3; 1 17  935 
117 

TITLE XX 

CIC/83 CCEO/90 

145; 148 945 
946 

146 947 
147 948 
149, §§  1-2 949 

950 
152 951 
153 952 
154 953 
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CIC/83 

CIC/83 

CIC/83 

1 15, § 2 
119, 2°-3° 

120, § 2 

120, § 1 

122 
123 
124 
125 
126 
127 
128 

CIC/83 

155 
149, § 3 
165 
166 
167 
168 
169 
170 
171 § 1 1 °-2° et 4° 
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TABLES OF CORRESPONDENCE CCEO/90-CJC/83 Part II 

TITLE XX 

CCEO/90 CIC/83 CCEO/90 CIC/83 
954 172 967 187 
955 173 968 188 
956 119, 1 ° ; 176 969 189, § 1 
957 177 970 189, §§ 2-4 
958 178 971 189, § 4 
959 179, §§ 1, 4 972 190 
960 179, §§ 2, 5 973 191 
961 180, § 1 974 192; 193, § 4 
962 181, § 1 975 193, §§ 1-3 
963 182 976 194 
964 183 977 195 
965 184, § § 1-2; 185-186 978 196, § 1 
966 184, § 3 

TITLE XXI 

CCEO/90 CIC/83 CCEO/90 CIC/83 
979 129 988 137 
980 130 989 138 
981 131, §§ 1-2 990 140 
982 132 991 143 
983 131, § 3; 133 992 142 
984 134, §§ 1-2 993 
985 135, §§ 1-3 994 144, § 1 
986 136 995 144, § 2; 596, § 3 
987 134, § 3 

TITLE XXII 

CCEO/90 CIC/83 CCEO/90 CIC/83 
996 1732 1002 
997 1737, § 1  1003 1738 
998 1733, §§ 1 et 3 1004 1739 
999 1734 1005 
1000 1736 1006 
1001 1737, §§ 2 et 4 
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Part II TABLES OF CORRESPONDENCE CCEO/90-CJC/83 

TITLE XXIII 

CCEO/90 CIC/83 CCEO/90 CIC/83 

1007 1254 1031 1287 
1008 1256; 1273 1032 1288 
1009 1255; 1257, § 1 1033 1289 
1010 1259 1034 1290 
1011 1260 1035 1291; 1293, § 1 
1012 1263 1036 1292 
1013 1264 1037 
1014 1266 1038 1292, §§ 3-4 
1015 1265, § 1 1039 
1016 1267 1040 1296 
1017 1268 1041 1298 
1018 1269 1042 1295 
1019 1270 1043 1299 
1020 1284, § 2, 2° 1044 1300 
1021 1274, §§ 1-3 1045 1301 
1022 1276 1046 1302 
1023 1279, § 1 1047 1303 
1024 1281 1048 1304 
1025 1283, 1 °-2° 1049 1305 
1026 1283, 3° 1050 1306, § 2 
1027 1051 1307 
1028 1284 1052 1308 
1029 1285 1053 1309 
1030 1286 1054 1310 

TITLE XXIV 

CCEO/90 CIC/83 CCEO/90 CIC/83 

1055 1400 1067 1423, § 1; 1439, § 1 
1056 1402 1068 
1057 1403, § 1 1069 1427, §§ 1 et 3 
1058 1404 1070 
1059 1417; 1442 1071 1418 
1060 1405, § 1, 1° et 1072 1406, § 2; 1440 

3°-4° , § 2, § 3, 1073 1407 
1 ° et 3° 1074 1408 

1061 1405, § 3, 3° 1075 1409 
1062 1076 1410 
1063 1438, 1 ° 1077 1411 
1064 1438, 1 °-2° 1078 1412 
1065 1443 1079 1413 
1066 1419 1080 
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TABLES OF CORRESPONDENCE CCEO/90-CJC/83 Part II 

TITLE XXIV 

CCEO/90 CIC/83 CCEO/90 CIC/83 
1081 1414 1 123 1464 
1082 1415 1 124 1465 
1083 1416 1 125 1466 
1084 1425, §§ 1-2 et 4 1 126 1467 
1085 1426, § 1; 1441 1 127 1468 
1086 1420, §§ 1-4 1 128 1469 
1087 142 1 1 129 1470 
1088 1420, § 5; 1422 1 130 1471 
1089 1424 1 131 1472 
1090 1425, §§ 3 et 5 1 132 1473 
1091 1426, § 2; 1429 1 133 1475 
1092 1 134 1476 
1093 1428 1 135 1477 
1094 1430 1 136 1478 
1095 1431 1 137 1479 
1096 1432 1 138 1480 
1097 1433 1 139 1481 
1098 1434 1 140 1482 
1099 1435 1 141 1483 
1 100 1436 1 142 1484 
1 101 1437 1 143 1485 
1 102 1 144 1486 
1 103 1446 1 145 1487 
1 104 1501 1 146 1488 
1 105 1447 1 147 1489 
1 106 1448 1 148 1490 
1 107 1449, §§  2-4; 1450 1 149 1491; 1492, § 2 
1 108 1450 1 150 1492, § 1 
1 109 1451 1151  
1 1 10 1452 1152 1362 
1 1 1 1  1453 1 153 1363 
1 1 12 1454 1 154 
1 1 13 1455 1 155 1493 
1 1 14 1456 1 156 1494 
1 1 15 1457 1 157 1495 
1 1 16 1 158 1496 
1 1 17 1458 1159 1497 
1 1 18 1459 1 160 1498 
1 1 19 1460 1161 1499 
1 120 1461 1 162 1500 
1 121  1462 1 163 
1 122 1463 1 164 1714 
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Part II TABLES OF CORRESPONDENCE CCEO/90-CJC/83 

TITLE XXIV 

CCEO/90 CIC/83 CCEO/90 CIC/83 

1 165 1715 1 175 
1 166 1 176 
1 167 1 177 
1 168 1 178 
1 169 1715, § 1 1 179 
1 170 1 180 
1 171 1181 1716, § 1  
1 172 1 182 1716, § 2 
1 173 1 183 1716, § 2 
1 174 1 184 

TITLE XXV 

CCEO/90 CIC/83 CCEO/90 CIC/83 

1 185 1502 1212 1531 
1 186 1503 1213 1532 
1 187 1504 1214 1533 
1 188 1505 1215 1534 
1 189 1506 1216 1535 
1 190 1507 1217 1536 
1 191 1508 1218 1537 
1 192 1509-1510 1219 1538 
1 193 151 1  1220 1539 
1 194 1512 1221 1540 
1195 1513 1222 1541 
1 196 1514 1223 1542 
1 197 1515 1224 1543 
1 198 1516 1225 1544 
1 199 1518 1226 1545 
1200 1519 1227 1546 
1201 1520 1228 1547 
1202 1521  1229 1548 
1203 1522 1230 1549 
1204 1523 1231 1550 
1205 1524 1232 1551 
1206 1525 1233 1552 
1207 1526 1234 1553 
1208 1527 1235 1554 
1209 1528 1236 1555 
1210 1529 1237 1556 
1211 1530 1238 1557 

542 



TABLES OF CORRESPONDENCE CCEO/90-CJC/83 Part II 

TITLE XXV 

CCEO/90 CIC/83 CCEO/90 CIC/83 
1239 1558 1281 1598 
1240 1559 1282 1599 
1241 1560 1283 1600 
1242 1561 1284 1601 
1243 1562 1285 1602 
1244 1563 1286 1603 
1245 1564 1287 1604 
1246 1565 1288 1605 
1247 1566 1289 1606 
1248 1567 1290 1607 
1249 1568 1291 1608 
1250 1569 1292 1609 
1251 1570 1293 1610 
1252 1571 1294 1611 
1253 1572 1295 1612 
1254 1573 1296 1613 
1255 1574 1297 1614 
1256 1575 1298 1615 
1257 1576 1299 1616 
1258 1577 1300 1617 
1259 1578 1301 1618 
1260 1579 1302 1619 
1261 1580 1303 1620-1621 
1262 1581 1304 1622-1623 
1263 1582 1305 1624 
1264 1583 1306 1625 
1265 1586 1307 1626 
1266 1585 1308 1627 
1267 1587 1309 1628 
1268 1588 1310 1629 
1269 1589 131 1  1630 
1270 1590 1312 
1271 1591 1313 1631 
1272 1592 1314 1633 
1273 1593 1315 1634, §§ 1 et 3; 
1274 1594 1474 
1275 1595 1316 1635 
1276 1596 1317 1636 
1277 1597 1318 1637 
1278 1319 1353; 1638 
1279 1320 1639 
1280 1321 1640 
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Part II TABLES OF CORRESPONDENCE CCEO/90-CJC/83 

TITLE XXV 

CCEO/90 CIC/83 CCEO/90 CIC/83 

1322 1641 1340 1653 
1323 1642 1341 1654 
1324 1643 1342 1655 
1325 1644 1343 1656 
1326 1645 1344 1658 
1327 1646 1345 1659 
1328 1647 1346 1660 
1329 1648 1347 1661 
1330 1348 1662 
1331 1349 1663 
1332 1350 1664 
1333 1351 1665 
1334 1352 1666 
1335 1649, § 1 1353 1667 
1336 1649, § 2 1354 1668 
1337 1650 1355 1669 
1338 1651 1356 1670 
1339 1652 

TITLE XXVI 

CCEO/90 CIC/83 CCEO/90 CIC/83 

1357 1671 1377 1689 
1358 1672 1378 1692 
1359 1673 1379 1693 
1360 1674 1380 1694 
1361 1675 1381 1695 
1362 1676 1382 1696 
1363 1677 1383 1707 
1364 1678 1384 
1365 1679 1385 1708 
1366 1680 1386 1709-1710 
1367 1681 1387 1712 
1368 1682 1388 
1369 1683 1389 1740 
1370 1684 1390 1741 
1371 1685 1391 538, § 2; 682, § 2; 
1372 1686 1742 
1373 1687 1392 1743 
1374 1688 1393 1744 
1375 1690 1394 1745 
1376 1691 1395 1746 
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TABLES OF CORRESPONDENCE CCEO/90-CJC/83 Part II 

TITLE XXVI 

CCEO/90 CIC/83 CCEO/90 CIC/83 
1396 1747 1399 1750-1751 
1397 1748 1400 1752 
1398 1749 

TITLE XXVII 

CCEO/90 CIC/83 CCEO/90 CIC/83 
1401 1432 1333, § 1 ,  § 3, 1 °-2°, 
1402 1342, §§ 1-2 § 4; 1334, § 1 ;  
1403 1336, § 1, 3° 

1404 1433 1336, § 1, 5° 

1405 1315, §§ 1 et 3; 1434 771, § 1, 3°; 1331 
1316-1317 1435 1352, § 1; 1335 

1406 1319 1436 1364; 1371, 1° 

1407 1347 1437 1364 
1408 1314 1438 
1409 1344; 1346 1439 1366 
1410 1350 1440 1365 
1411 1441 1376 
1412 1313; 1351 1442 1367 
1413 1323, 1 ° ; 1324, 1443 1378, §§ 2-3; 1379 

§ 1, 4° 1444 1368 
1414 132 1 1445 1370 
1415 1324, §§  1-2; 1345 1446 1371, 2° 

1416 1326, § 1 1447 1373; 1375 
1417 1329, § 1 1448 1369; 1374 
1418 1328 1449 1377 
1419 1354, §§  1-2 1450 1397-1398 
1420 1355, § 1; 1356 1451 1397 
1421 1360 1452 1390, § 3 
1422 1361 1453 1394; 1395, § 1 
1423 1354, § 3 1454 1390 
1424 1358, § 1 1455 1391 
1425 1359 1456 1388 
1426 1457 1378, § 1 
1427 1339, § 3 1458 1387 
1428 1459 1382-1383 
1429 1337 1460 
1430 1338 1461 1380 
1431 1332 1462 1381; 1384 
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Part II TABLES OF CORRESPONDENCE CCEO/90-CJC/83 

TITLE XXVII 

CCEO/90 CIC/83 CCEO/90 CIC/83 

1463 1386 1466 1392 
1464 1389 1467 1393 
1465 

TITLE XXVIII 

CCEO/90 CIC/83 CCEO/90 CIC/83 

1468 1717 1478 1725 
1469 1718 1479 
1470 1719 1480 
1471 1728 1481 1727 
1472 1721  1482 1726 
1473 1722 1483 1729 
1474 1723 1484 1730 
1475 1724 1485 1731 
1476 1486 1720 
1477 1487 1353 

TITLE XXIX 

CCEO/90 CIC/83 CCEO/90 CIC/83 

1488 7 1509 28 
1489 8 1510 35; 48; 59, § 1 
1490 1 1  1511 54, § 1; 62 
1491 12, §§ 1 et 3; 13 1512 36, § 1; 77; 92 
1492 1513 46-47; 58; 93 
1493 1514 37; 51 
1494 9 1515 38 
1495 10 1516 39 
1496 14 1517 50 
1497 15 1518 57, §§  1-2 
1498 16 1519 51 
1499 17 1520 55-56 
1500 18 1521 40 
1501 19 1522 41; 70 
1502 20 1523 42 
1503 21  1524 43 
1504 22 1525 44 
1505 1526 45 
1506 23; 24, § 1 1527 59, § 2; 74 
1507 24, § 2; 25-26 1528 61 
1508 27 1529 63,§§ 1-2 
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TABLES OF CORRESPONDENCE CCEO/90-CJC/83 Part II 

TITLE XXIX 

CCEO/90 CIC/83 CCEO/90 CIC/83 
1530 65 1535 84 
1531 76 1536 85; 90 
1532 78; 83 1537 86; 87, § 1 
1533 80 1538 87 
1534 82 1539 91 

TITLE XXX 

CCEO/90 CIC/83 CCEO/90 CIC/83 
1540 197 1544 201 
1541 198 1545 202 
1542 199 1546 203 
1543 200 
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4 - Table of Correspondence between the 1983 
Codex iuris canonici and the 1990 

Codex canonum Ecclesiarum orientalium 
(V J. Pospishil) 

BOOK I 

CIC/83 CCEO/90 CIC/83 CCEO/90 
1 1 37 1514 
2 3 38 1515 
3 4 39 1516 
4 5 40 1521 
5 6, 2° 41 1522, § 1 
6 2; 6, 1 ° 42 1523 
7 1488 43 1524 
8 1489 44 1525 
9 1494 45 1526 
10 1495 46 1513, § 2 
1 1  1490 47 1513, § 3 
12 1491,  §§ 1-2, § 3, 3° 48 1510, § 2, 1 ° 
13 1491,  § 3, 1 °-2° , § 4 49 1510, § 2, 2° 

14 1496 50 1517, § 1 
15 1497 51 1514; 1519, § 2 
16 1498 52 
17 1499 53 
18 1500 54 1511 ;  1520, § 1 
19 1501 55 1520, § 2 
20 1502 56 1520, § 3 
21  1503 57 1518 
22 1504 58 1513, § 5 
23 1506, § 1 59 1510, § 2, 3° ; 1527, 
24 1506, § 2; 1507, § 1 

§§1-2 60 
25 1507, § 1 61 1528 
26 1507, §§ 3-4 62 1511 
27 1508 63 1529 
28 1509 64 
29 65 1530 
30 66 
31 67 
32 68 
33 69 
34 70 1522, § 2 
35 1510, § 1 71 
36 1512, §§  1-2 72 
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TABLES OF CORRESPONDENCE CIC/83-CCEO/90 Part II 

BOOK I 

CIC/83 CCEO/90 CIC/83 CCEO/90 

73 1 14 921,  §§  1 ,  3 
74 1527, § 2 115 920; 923 
75 116 
76 1531 117 922, § 1 
77 1512, § 3 118 
78 1532, § 1 ;  1532, § 2, 119 924, 1 °-2° ; 956, § 1 

1°-2°, § 3 120 925; 927, § 1 
79 121 
80 1533 122 929 
81 123 930 
82 1534 124 931 
83 1532, § 2, 3° -4 ° 125 932 
84 1535 126 933 
85 1536, § 1 127 934 
86 1537 128 935 
87 1537-1538 129 979 
88 130 980, § 2 
89 131 981; 983, § 1 
90 1536, §§ 1 et 3 132 982 
91  1539 133 983, §§ 2-3 
92 1512, § 4 134 984; 987 
93 1513, § 4 135 985 
94 136 986 
95 137 988 
96 138 989 
97 909, §§  1-2 139 
98 910 140 990 
99 909, § 3 141 
100 911 142 992 
101 143 991 
102 912 144 994-995 
103 913 145 936, §§ 1-2 
104 914 146 938 
105 915 147 939 
106 917 148 936, § 3 
107 916, §§ 1-3 149 940; 946 
108 918 150 
109 919 151 
1 10 152 942 
111 29, § 1; 30; 588 153 943 
1 12 32, § 1; 33-34 154 944 
1 13 920 155 945 
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Part II TABLES OF CORRESPONDENCE CJC/83-CCEO/90 

BOOK I 

CIC/83 CCEO/90 CIC/83 CCEO/90 
156 180 961 
157 181 962 
158 182 963 
159 183 964 
160 184 965, § § 1-2; 966 
161 185 965, § 4 
162 186 965, § 3 
163 187 967 
164 188 968 
165 947, § 1 189 969-971 
166 948 190 972 
167 949 191 973 
168 950 192 974, § 1 
169 951 193 974, § 2; 975 
170 952 194 976 
171 953; 1434, § 3 195 977 
172 954 196 978 
173 955, §§  1-3 et 5 197 1540 
174 198 1541 
175 199 1542 
176 956 200 1543 
177 957 201 1544 
178 958 202 1545 
179 959-960 203 1546 

BOOK II 

CIC/83 CCEO/90 CIC/83 CCEO/90 
204 7 218 21 
205 8 219 22 
206 9 220 23 
207 323, § 2 22 1 24 
208 1 1  222 25 
209 12 223 26 
210 13 224 400 
2 1 1  14 225 401; 406 
212 15 226 407; 627, § 1 
213 16 227 402 
214 17 228 408, §§ 1-2 
215 18 229 404 
216 19 230 403, § 2; 709, § 2 
217 20 231 409 
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TABLES OF CORRESPONDENCE CIC/83-CCEO/90 

BOOK II 

CIC/83 

232 
233 
234 

235 
236 
237 
238 
239 

240 
241 
242 
243 
244 
245 
246 
247 
248 
249 
250 
251 
252 
253 
254 
255 
256 
257 
258 
259 
260 
261 
262 
263 
264 
265 
266 
267 
268 
269 
270 
271 

CCEO/90 

328 
329 
331, § 1; 332, § 1; 

334, § 3 
331, § 2 
354 
332, § 2; 334, § 1 
335 
338, § 1; 339, § 1; 

340, § 1; 471, § 2 
339, §§  2-3 
342 
330, §§ 1-2; 536, § 2 
337, §§ 2-3 
346, § 1 
346 § 2 7°-8° 

' ' 
346, § 2, 2°-6° 

355 
347 

348, § 1 
349, § 1 
350, §§ 1-2 
340, § 1; 471, § 2 

352, § 1 
352, §§ 2-3 
352, § 3 
353 
336, § 1; 356, § 2 
338, § 2 

336, § 2 
341, § 1 
341 
357, § 1 
358; 428 
359; 364 
360, § 2; 428 
366 § 1 1 ° et 3° -4 ° 

' ' 
365, § 1 
360, § 1; 361-362 
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CIC/83 

272 
273 
274 
275 
276 
277 
278 
279 
280 
281 
282 
283 
284 
285 

286 
287 
288 
289 
290 
291 
292 
293 
294 
295 
296 
297 
298 
299 
300 
301 
302 
303 
304 
305 
306 
307 
308 
309 
310 
311 
312 

CCEO/90 

363, 2° 

370 
371, § 2 

Part II 

379; 381, § 3 
368-369; 377-378 
373-374 
391 
372 
376 
390 
385, § 1 
386, § 1; 392 
387 
382; 383, 1 ° ; 385, 

§ 3 
385, § 2 
384 

383, 2°-3° 

394 
396 
395 
398 

573, § 2 

573, § 1; 574 

576, § 1 
577 

578 
581 

575, § 1 ,  1° , 3° , § 2 
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BOOK II 

CIC/83 CCEO/90 CIC/83 CCEO/90 
313 355 
314 576, § 2 356 
315 357 
316 580 358 
317 359 
318 360 
319 582 361 48 
320 583, § 1, § 2 ,  2° 362 
321 363 
322 364 
323 365 
324 366 
325 367 
326 368 
327 369 177, § 1 
328 370 311 ,  § 1; 312 
329 371 311 ,  § 1 ;  312 
330 42 372 177, § 2 
331 43 373 
332 44 374 
333 45 375 
334 46, § 1 376 178-179 
335 47 377 181, § 2 
336 49 378 180 
337 50 379 188, § 1 
338 51 380 187, § 1 
339 52 381 178 
340 53 382 188, § 2; 189 
341 54 383 192, § § 1-3; 193, 
342 § 2; 678, § 2 
343 384 192, §§  4-5 
344 385 195 
345 386 196 
346 346, § 2 387 197 
347 388 198 
348 389 199, § 3 
349 390 200 
350 391 191 
351 392 201 
352 393 190 
353 394 203 
354 395 204 

552 
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BOOK II 

CIC/83 CCEO/90 CIC/83 

396 205, § 1 435 
397 205, §§ 2-3 
398 436 
399 206, § 2 
400 208, § 2 437 
401 210, §§  1-2 438 
402 62; 211  439 
403 212 440 
404 214 441 
405 213, §§ 1, 3; 215, 442 

§ 1 443 
406 215, §§ 1-2 444 
407 215, §§ 3-4 445 
408 216 446 
409 222; 224, § 1, 1°, § 3 447 
410 217 448 
411  218 449 
412 233, § 1 450 
413 233 451 
414 452 
415 453 
416 219 454 
417 224, § 2 455 
418 223, 1 °, 3° ; 224, 456 

§ 1, 1 ° 457 
419 220, 2°; 221 , 2° 458 
420 459 
421 220, 3°; 221 ,  3°-4° 460 
422 220, 1°; 221,  1°, 5° 461 
423 225 462 
424 463 
425 227 
426 464 
427 220, 4° ; 221 , 5° ; 229 465 
428 228 466 
429 467 
430 231 468 
431 469 
432 470 
433 471 
434 472 

553 

Part II 

CCEO/90 

80, 1 ° , 3° ; 133, l ;  
134, § 1 

133, § 1, 4°-5° ; 137, 
221 , 4° 

133, § 1 ,  2° 

235 
236 
237, § 1 
238 § 1 1 °-2° 4°-7° 

' ' ' 
et 9°-10°, §§  2-3 

239 
240, § 4 
241 
242 
237 
243, § 1 
244, § 1 
244, § 2 



Part II TABLES OF CORRESPONDENCE CJC/83-CCEO/90 
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CIC/83 CCEO/90 CIC/83 CCEO/90 
473 516 
474 517 287, § 2 
475 245 518 280, § 1 281, § 1 
476 246 520 281, § 2; 282 
477 247, § 1 52 1 281, § 1; 285, § 1 
478 247, §§ 2-3 522 284, § 3, 4° 

479 248 523 284, § 1 
480 249 524 285, § 3 
481 224, § 1 ;  251 525 286 
482 252 526 287 
483 253 527 288 
484 254 528 289, §§ 1-2 
485 255 529 289, § 3 
486 256 530 290, § 2; 677, § 1; 
487 257 739, § 2 
488 258 531 291 
489 259 532 290, § 1 
490 260 533 292 
491 261 534 294 
492 263, § 1 535 296 
493 263, § 5 536 295 
494 262, §§ 1-4 537 295 
495 264 538 297; 1391 ,  § 2 
496 265 539 298 
497 266 540 299 
498 267 541 300 
499 268 542 
500 269 543 
501 270 544 
502 271, §§ 1-5 545 301, §§ 1-2 
503 546 301, § 1 
504 547 301, § 3 
505 548 302, §§ 1, 3 
506 549 
507 550 302, § 4 
508 551 
509 552 303 
510 553 276, § 1; 277, § 1 
511  272 554 277 
512 273, §§  1-2, 4 555 278 
513 274 556 304 
514 273, § 1; 275 557 305 
515 279; 280, §§  2-3 

554 
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CIC/83 

558 
559 
560 
561 
562 
563 
564 
565 
566 
567 
568 
569 
570 
571 
572 
573 
574 
575 
576 
577 
578 
579 
580 
581 
582 
583 
584 

585 
586 
587 
588 
589 

590 
591 
592 
593 
594 
595 

CCEO/90 

306, § 1 
306, § 2 
307 
308 
309 
310 

410 
410-411  

426 
435; 506, § l; 566 

508, § 2 
439; 440, §§  1-2 

438, §§ 1-2, 4; 507; 
566 

438, § 3; 508, § 2 

505, § 3; 554, § 2 
434; 505, § 1, § 2, 

1 ° 3° · 554 § 2· ' ' ' ' 
563, § 2 

412, § l; 555; 564 
412, § 2 
419; 554, § 2 
413; 554, § 2 
413; 554, § 2 
414, § 1, 1 °-2° , § 3; 

554, § 2; 566 

CIC/83 

596 

597 

598 
599 
600 
601 
602 
603 
604 
605 
606 
607 
608 
609 

610 
611  

612 

613 
614 
615 
616 
617 
618 
619 
620 
621 
622 
623 
624 

625 

626 
627 

555 

Part II 

CCEO/90 

441, §§  1-2; 511 ;  
557; 995 

448-449; 450, 1 °; 
518; 559, § l; 568, 
§ 1 

426 

481; 570 
570 
571 
1505 

436, § 2; 509, § l ;  
556; 566 

437, § l ;  509, § 2; 
556; 566 

437, § 3; 509, § 2; 
556; 566 

418, § l ;  433, § 1 

438; 510; 556; 566 

421 
421 
418, § l ;  441, § 3 
508, § l ;  566 

442; 513; 557 
444, §§ 1-2; 514; 

557 
443; 515, §§ 1- 2; 

557 
445; 515, § 3; 557 
422, § l; 557 



Part II 

CIC/83 
628 

629 
630 

631 
632 
633 
634 

635 

636 
637 
638 
639 

640 
641 
642 
643 

644 
645 
646 
647 
648 

649 
650 

651 
652 
653 
654 
655 
656 

657 
658 
659 

TABLES OF CORRESPONDENCE CJC/83-CCEO/90 

BOOK II 

CCEO/90 
414, § 1 ,  3° ; 420, 

§ § 2-3; 554, § 2; 
566 

446 
473, § 2, 2° ; 475; 

539 
512; 557 

423; 558, § 1; 567, 
§ 1 

424-425; 558, § 2; 
567, § 2 

447; 516; 558, § 3 

468, §§  2-3; 529, 
§ 5; 533 

453, § 1; 519 
448; 453, § 2 
450 4 ° -7° · 51 7 § 1 · ' ' ' ' 

559, § 1 
452 
453, § 3 
459, § 1; 525, § 1 
456, §§  2-3; 522 
457, §§  1, 3; 459, 

§ 2; 523 
457, § 2; 523, § 1 
458; 459, § 1; 524, 

§ 3; 525, § 1 
458, § 1; 524, §§ 1-2 
459; 525, § 1 
461; 525, § 1 
462, § 1; 469; 53 1 
526 
464, 1 ° -3° ; 527, 

10_30 

464, 4° ; 532 
471; 536 

556 

CIC/83 CCEO/90 
660 
661 
662 
663 473, § 2, 1 ° , 3° ; 538, 

§ 2 
664 473, § 2, 2° ; 474, 

§ 1; 538, § 3 
654 78; 495; 550 
666 
667 477, § 1; 541 
668 460; 467-468, § 1 ;  

529, § 3 ;  533; 540 
669 476; 540 
670 
671 431, § 1 
672 427 
673 
674 
675 
676 
677 
678 415, § 1; 554, § 2 
679 
680 
681 282, § 2; 543 
682 284, § 2; 303; 431,  

§ 1; 1391, §2 
683 415, §§  2-4; 554, 

§ 2, 638 
684 487, §§  1-2; 488, 

§§  1-3; 544, 
§§  1-3; 545, §§ 1-3 

685 488; 545,§§ 1-2 
686 490-491; 548 
687 491; 548, § 2 
688 496; 546 
689 547 
690 493, § 2; 546, § 1 
691 492; 549, § 1, § 2, 2° 

692 493, § 1; 549, § 3 
693 494; 549, § 3 
694 497; 551; 562, § 3 



TABLES OF CORRESPONDENCE CIC/83-CCEO/90 Part II 

BOOK II 

CIC/83 CCEO/90 CIC/83 CCEO/90 

695 718 576, § 2 
696 500, § 2, 1 ° ; 551;  719 

552, § 2, 1 °; 553; 720 568, § 1 
562, § 3 72 1 

697 500, § 2,2°-4° , § 3; 722 
55 1 ; 553; 562, § 3 723 

698 724 
699 500, § 1 ; 553; 562, 725 

§ 3  726 
700 500, § 4; 501 , 727 

§§ 2-3; 552, § 3; 728 
553; 562, § 3 729 568, § 2 

701 502; 553; 562, § 3 730 
702 503, §§ 1-2; 553; 73 1 572 

562, § 3 732 
703 503; 553; 562, § 3 733 
704 734 
705 431 , § 2, 1 ° 735 
706 431 , § 3 736 
707 62; 2 1 1 ; 431 , § 2, 2° 737 
708 738 
709 739 
710 563, § 1 740 
71 1  563, § 1 , 4° 741 
712 563, § 1 , 1° 742 
713 563, § 1 , 2° 743 
714 563, § 1 , 3° 744 562 
715 745 
716 746 
717 566 

BOOK III 

CIC/83 CCEO/90 CIC/83 CCEO/90 

747 595 755 902; 904, § 1 
748 586 756 
749 597 757 608 
750 598 758 
751 759 
752 599 760 
753 600 761 
754 10 762 

557 
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BOOK III 

CIC/83 CCEO/90 CIC/83 CCEO/90 
763 610, § 1 799 
764 610, §§  2-3 800 631, § 2 
765 612 801 
766 610, § 4 802 635 
767 614, §§ 1-2, 4 803 632; 639 
768 616 804 636, § 1; 639 
769 626 805 636, § 2 
770 615 806 634, § 3; 638, § 1 
771 192, §§ 1, 3 807 640, § 1 
772 609; 653 808 642, § 1 
773 617 809 
774 618 810 
775 621,  § 3; 622, § 2; 8 1 1  643 

623, § 1 812 644 
776 624 813 645 
777 814 640, § 2 
778 815 646 
779 816 649-650 
780 817 648 
781 584, § 1 818 
782 819 
783 820 
784 82 1 
785 822 651 
786 590 823 652, § 2 
787 824 654; 662, § 1 
788 587, §§  1, 3 825 655, §§ 1, 3 
789 826 655, §1; 656, § 1; 
790 657, § 3 
791 585, § 3 827 658-659; 665, § 1 
792 828 666, § 2 
793 627, §§  1-2 829 663, § 1 
794 628 830 664 
795 629 831 660 
796 631,  § 1 832 662, § 2 
797 627, § 3 833 187, § 2 
798 633, § 3 

558 
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BOOK IV 

CIC/83 CCEO/90 CIC/83 CCEO/90 

834 668, § 1 876 691 
835 877 689 
836 878 690 
837 673 879 692 
838 657, §§ 1-2; 668, § 2 880 693 
839 881 
840 667 882 694 
841 669 883 
842 675, § 2; 697 884 
843 381, § 2 885 
844 671 886 696, § 3 
845 672 887 696, § 3 
846 668, § 2; 674 888 
847 693 889 
848 890 695, § 1 
849 675, § 1 891 695, § 1 
850 676 892 
851 686, § 2 893 
852 681,  § 3 894 
853 895 
854 896 
855 897 698 
856 898 699, § 3 
857 687, § 1 899 
858 900 699, § 1 
859 901 
860 687, § 2 902 700 
861 677 903 703, § 1 
862 904 378 
863 905 
864 679 906 
865 682 907 
866 908 702 
867 686, § 1 909 707, § 1 
868 681,  §§ 1, 4 910 709 
869 91 1  
870 681,  § 2 912 
871 680 913 710 
872 684 914 
873 915 712 
874 685 916 711  
875 688 917 

559 
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BOOK IV 

CIC/83 CCEO/90 CIC/83 CCEO/90 
918 713, § 1 960 720, § 1 
919 713, § 2 961 720, §§  2-3 
920 708; 881, § 3 962 721 
921 708 963 
922 964 736, § 1 
923 965 722, § 1 
924 706 966 722, § 3 
925 967 722, §§ 2, 4; 723, 
926 707, § 1 § 2; 724, § 2 
927 968 723 
928 969 724 
929 707, § 1 970 
930 971 
931 707, § 1 972 
932 705, § 1; 707, § 1 973 
933 705, § 2 974 726, §§  1-2 
934 714, § 1 975 726, § 3 
935 976 725 
936 714, § 1 977 730 
937 978 732, § 2 
938 979 
939 980 
940 981 732, § 1 
941 982 731 
942 983 733 
943 984 734, §§  1-2 
944 985 734, § 3 
945 715-716 986 735 
946 987 
947 988 
948 989 719 
949 990 
950 99 1 
951 992 
952 993 
953 994 
954 995 
955 996 
956 997 
957 998 737, § 1 
958 999 741 
959 718 1000 742 

560 
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BOOK IV 

CIC/83 

1001 
1002 
1003 
1004 
1005 
1006 
1007 
1008 
1009 
1010 
1011 
1012 
1013 
1014 
1015 
1016 
1017 
1018 
1019 
1020 
1021  

1022 
1023 
1024 
1025 
1026 
1027 
1028 
1029 
1030 
1031 
1032 
1033 
1034 
1035 
1036 
1037 
1038 
1039 
1040 
1041 

CCEO/90 

738 

739 

740 

323, § 1; 743 
325; 744 
773 
773 
744 
745 
746, § 1 
747; 748, § 2 
748, § 1 
749 
750 
472; 537, § 1 
751 
472; 537, § 2; 560; 

752 

753 
754 
758, § 2 
756 
758, § 1 ,  4° 

758, § 1 ,  2
° 

755 
758, § 1, 6°; 759 
760 
758, § 1, 1° 

761 

757 
772 
764 
762 § 1 1 °-6° 

' ' 

561 
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1042 
1043 
1044 
1045 
1046 
1047 
1048 
1049 
1050 
1051 

1052 
1053 
1054 
1055 
1056 
1057 
1058 
1059 
1060 
1061 
1062 
1063 
1064 
1065 
1066 
1067 
1068 
1069 
1070 
1071 
1072 
1073 
1074 
1075 
1076 
1077 
1078 
1079 
1080 
1081 
1082 

Part II 

CCEO/90 

762 § 1 7°-8° 

' ' 
771, § 2 
763 
765 
766 
767, §§ 1-2 
767, § 3 
768 
769 § 1 1 °-3° 

' ' 
769 , § 1, 4°-6° ; 771, 

§§  3-4 
770 
774 
775 
776, §§ 1-2 
776, § 3 
817 
778 
780, § 1 
779 

782 
783, §§  1 ,  3 

783, § 2 
785 
784 
785, § 2 
786 
787 
789, 1 °-6° 

790, § 1 
791 
792 
793 
794 
795 
796 
797 
798 
799 
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CIC/83 
1083 
1084 
1085 
1086 
1087 
1088 
1089 
1090 
1091 
1092 
1093 
1094 
1095 
1096 
1097 
1098 
1099 
1 100 
1 101 
1 102 
1 103 
1 104 
1 105 
1 106 
1 107 
1 108 
1 109 
1 1 10 
1111 
1 1 12 
1 1 13 
1 1 14 
1 1 15 
1 1 16 
1 1 17 
1 1 18 
1 1 19 
1 120 
1 121 
1 122 
1 123 
1 124 

CCEO/90 
800 
801 
802 
803 
804 
805 
806 
807 
808 
809, § 1 
810 
812 
818 
819 
820 
821 
822 
823 
824 
826 
825 
837, § 1 
837, § 2 

827 
828 
829, § 1 
829, § 2 
830 

831 § 1 1°-2° 
' ' 

832, §§  1-2 
834, § 1 
838, § 1 
836 

841, §§  1, 3 
841, § 2 
842 
813 

TABLES OF CORRESPONDENCE CJC/83-CCEO/90 
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CIC/83 CCEO/90 
1 125 814 
1 126 815 
1 127 834; 839 
1 128 816 
1 129 
1 130 840, § 1 
1 131 840, § 1 
1 132 840, § 2 
1 133 840, § 3 
1 134 776, § 2 
1135 777 
1 136 627, § 1 
1 137 
1 138 
1 139 
1 140 
1 141 853 
1 142 862 
1 143 854 
1 144 855 
1 145 856 
1 146 857 
1 147 858 
1 148 859 
1 149 860 
1 150 861 
1 151 
1152 863 
1153 864, §§  1 ,  3 
1 154 865 
1 155 866 
1 156 843 
1157 844 
1 158 845 
1159 846 
1160 847 
1 161 848; 849, § 2 
1 162 851 
1 163 850 
1 164 849 
1 165 852 
1 166 867, § 1 

562 
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BOOK IV 

CIC/83 CCEO/90 CIC/83 CCEO/90 

1 167 867, § 2 1207 871, § 2 
1 168 1208 871, § 2 
1 169 1209 
1170 1210 872, § 1 
1171 12 1 1  
1172 1212 
1 173 1213 
1174 377 1214 869 
1175 1215 870 
1176 875; 876, § 3 1216 
1177 1217 871 ,  § 1 
1178 1218 
1179 1219 
1 180 1220 872 
1 181 878 122 1 
1 182 879 1222 873 
1 183 875; 876, § 1 ,  § 2 1223 
1 184 877 1224 
1 185 1225 
1 186 884 1226 
1 187 885 1227 
1 188 886 1228 
1 189 887, § 2 1229 
1 190 887, § 1; 888 1230 
1 191 889, §§  1 et 3 1231 
1 192 889, § 4 1232 
1 193 890 1233 
1 194 891 1234 
1 195 892 1235 
1 196 893, § 3 1236 
1 197 1237 
1 198 894 1238 
1 199 895 1239 
1200 1240 874, § 2 
1201 1241 874, § 4 
1202 1242 874, § 3 
1203 1243 
1204 1244 880, § 1 
1205 1245 
1206 1246 880, § 3 
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CIC/83 CCEO/90 CIC/83 CCEO/90 
1247 881, §§ 1 et 4 1251 882 
1248 881, § 2 1252 
1249 1253 
1250 

BOOK V 

CIC/83 CCEO/90 CIC/83 CCEO/90 
1254 1007 1283 1025-1026 
1255 1009, § 1 1284 1020, §§ 1-2; 1028 
1256 1008, § 2 1285 1029 
1257 1009, § 2 1286 1030 
1258 1287 1031 
1259 1010 1288 1032 
1260 1011 1289 1033 
1261 1290 1034 
1262 1291 1035, § 1 ,  3° 

1263 1012 1292 1036, § 1; 1038 
1264 1013, § 1 1293 1035, § 1, 1 °-2° 

1265 1015 et § 2 
1266 1014 1294 
1267 1016 1295 1042 
1268 1017 1296 1040 
1269 1018 1297 
1270 1019 1298 1041 
1271 1299 1043 
1272 1300 1044 
1273 1008, § 1 1301 1045 
1274 1021 1302 1046 
1275 1303 1047 
1276 1022 1304 1048, §§ 2-3 
1277 263, § 4 1305 1049 
1278 1306 1050 
1279 1023 1307 1051 
1280 1308 1052, §§ 1-5 
1281 1024 1309 1053 
1282 1310 1054 

564 
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CIC/83 

1311 
1312 
1313 
1314 
1315 
1316 
1317 
1318 
1319 
1320 
1321 
1322 
1323 
1324 
1325 
1326 
1327 
1328 
1329 
1330 
1331 
1332 
1333 
1334 
1335 
1336 
1337 
1338 
1339 
1340 
1341 
1342 
1343 
1344 
1345 
1346 
1347 
1348 
1349 
1350 
1351 
1352 

BOOK VI 

CCEO/90 

1412, §§  2-3 
1408 
1405, §§ 1-2 
1405, § 3 
1405, § 1 

1406, § 1 
415, § 4 
1414 

1413, § 1 
1413, § 2; 1415 

1416 

1418 
1417 

1434 
1431,  § 1 
1432 
1432, § 1 
1435, § 2 
1432, §§  2-3 
1429 
1430 
1427, § 1 

1402, § 2 

1409 § 1 1 °-2 ° 4° , , ' 

1409, § 1 ,  3
° 

1407, §§  1-2 

1409, § 2 
1410 
1412, § 4 
1435, § 1 

CIC/83 

1353 

1354 
1355 
1356 
1357 
1358 
1359 
1360 
1361 
1362 
1363 
1364 
1365 
1366 
1367 
1368 
1369 
1370 
1371 
1372 
1373 
1374 
1375 
1376 
1377 
1378 
1379 
1380 
1381 
1382 
1383 
1384 
1385 
1386 
1387 
1388 
1389 
1390 
1391 
1392 
1393 
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Part II 

CCEO/90 

13 19; 1471,§ 1; 
1487, § 2 

1419; 1423, § 2 
1420, §§ 1 ,  3 
1420, §§ 2-3 

1424 
1425 
1421 
1422 
1 152, § 2-3 
1 153 
1436, § 1 ;  1437 
1440 
1439 
1442 
1444 
1448, § 1 
1445 
1436, § 2; 1446 

1447, § 1 
1448, § 2 
1447, § 2 
1441 
1449 
1443; 1457 
1443 
1461 
1462 
1459, § 1 
1459, § 2 
1462 

1463 
1458 
1456 
1464 
1452; 1454 
1455 
1466 
1467 
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BOOK VI 

CIC/83 CCEO/90 CIC/83 CCEO/90 
1394 1453, §§ 2-3 1397 1450, §  1 ; 1451 
1395 1453, § 1 1398 1450 , § 2 
1396 1399 

BOOK VII 

CIC/83 CCEO/90 CIC/83 CCEO/90 
1400 1055 1434 1098 
1401 1435 1099 
1402 1056 1436 1 100 
1403 1057 1437 1 101 
1404 1058 1438 1063, § 3; 1064 
1405 1060, § 1 , 2°-4° , 1439 1067 , § 5 

§§ 2-3; 1061 1440 1072 
1406 1072 1441 1085, § 3 
1407 1073 1442 1059, § 1 
1408 1074 1443 1065 
1409 1075 1444 
1410 1076 1445 
141 1  1077 1446 1 103 
1412 1078 1447 1 105 
1413 1079 1448 1 106 
1414 1081 1449 1 107 
1415 1082 1450 1 108 
1416 1083, §§ 1-2 1451 1 109 
1417 1059 1452 1 1 10 
1418 1071 1453 1 1 1 1  
1419 1066 1454 1 1 12 
1420 1086; 1088, §§ 2-3 1455 1 1 13 
1421 1087 1456 1 1 14 
1422 1088, § 1 1457 1 1 15 
1423 1067 , §§ 1 , 4 1458 1 1 17 
1424 1089 1459 1 1 18 
1425 1084; 1090, § 2 1460 1 1 19 
1426 1 185; 1090, § 1 1461 1 120 
1427 1069 1462 1 12 1 
1428 1093 1463 1 122 
1429 109 1 , §§ 2-4 1464 1 123 
1430 1094 1465 1 124 
1431 1095 1466 1 125 
1432 1096 1467 1 126 
1433 1097 1468 1 127 
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BOOK VII 

CIC/83 CCEO/90 CIC/83 CCEO/90 

1469 1128 1511  1 193 
1470 1129 1512 1 194 
1471 1130 1513 1 195 
1472 1131 1514 1 196 
1473 1132 1515 1 197 
1474 1315, § 2 1516 1 198 
1475 1133 1517 
1476 1134 1518 1 199 
1477 1135 1519 1200 
1478 1136 1520 1201 
1479 1137 152 1 1202 
1480 1138, §§ 1, 3 1522 1203 
1481 1139 1523 1204 
1482 1140 1524 1205 
1483 1141 1525 1206 
1484 1142 1526 1207 
1485 1143 1527 1208 
1486 1144 1528 1209 
1487 1145 1529 1210 
1488 1146 1530 1211 
1489 1147 1531 1212 
1490 1148 1532 1213 
1491 1149 1533 1214 
1492 1149-1150 1534 1215 
1493 1155 1535 1216 
1494 1156 1536 1217 
1495 1157 1537 1218 
1496 1158 1538 1219 
1497 1159 1539 1220 
1498 1160 1540 1221 
1499 1161 1541 1222 
1500 1162 1542 1223 
1501 1104, § 2 1543 1224 
1502 1185 1544 1225 
1503 1186 1545 1226 
1504 1187 1546 1227 
1505 1188 1547 1228 
1506 1189 1548 1229 
1507 1190 1549 1230 
1508 1191 1550 1231 
1509 1192, §§ 1-2 1551 1232 
1510 1192, § 3 1552 1233 
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BOOK VII 

CIC/83 CCEO/90 CIC/83 CCEO/90 
1553 1234 1595 1275 
1554 1235 1596 1276 
1555 1236 1597 1277 
1556 1237 1598 1281 
1557 1238 1599 1282 
1558 1239 1600 1283 
1559 1240 1601 1284 
1560 1241 1602 1285 
1561 1242 1603 1286 
1562 1243 1604 1287 
1563 1244 1605 1288 
1564 1245 1606 1289 
1565 1607 1290 
1566 1247 1608 1291 
1567 1248 1609 1292 
1568 1249 1610 1293 
1569 1250 1611 1294 
1570 1251 1612 1295 
1571 1252 1613 1296 
1572 1253 1614 1297 
1573 254 1615 1298 
1574 1255 1616 1299 
1575 1256 1617 1300 
1576 1257 1618 1301 
1577 1258 1619 1302 
1578 1259 1620 1303, § 1 
1579 1260 1621 1303, § 2 
1580 1261 1622 1304, § 1 
1581 1262 1623 1304, § 2 
1582 1263 1624 1305 
1583 1264 1625 1306 
1584 1626 1307 
1585 1266 1627 1308 
1586 1265 1628 1309 
1587 1267 1629 45, § 3; 1310 
1588 1268 1630 1311 
1589 1269 1631 1313 
1590 1270 1632 
1591 1271 1633 1314 
1592 1272 1634 1315 
1593 1273 1635 1316 
1594 1274 1636 1317 
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BOOK VII 

CIC/83 CCEO/90 CIC/83 CCEO/90 

1637 1318 1679 1365 
1638 1319 1680 1366 
1639 1320 1681 1367 
1640 132 1 1682 1368 
1641 1322 1683 1369 
1642 1323 1684 1370 
1643 1324 1685 1371 
1644 1325 1686 1372, § 1 
1645 1326 1687 1373 
1646 1327 1688 1374 
1647 1328 1689 1377 
1648 1329 1690 1375 
1649 1335-1336 1691 1376 
1650 1337 1692 1378 
1651 1338 1693 1379 
1652 1339 1694 1380 
1653 1340 1695 1381 
1654 1341 1696 1382 
1655 1342 1697 
1656 1343 1698 
1657 1699 
1658 1344 1700 
1659 1345 1701 
1660 1346 1702 
1661 1347 1703 
1662 1348 1704 
1663 1349 1705 
1664 1350 1706 
1665 1351 1707 1383 
1666 1352 1708 1385 
1667 1353 1709 1386, §§ 1 ,  3 
1668 1354 1710 1386, § 2 
1669 1355 1711  
1670 1356 1712 1387 
1671 1357 1713 
1672 1358 1714 1 164 
1673 1359 1715 1 165; 1 169 
1674 1360 1716 1 181, § 1 ;  1 182, § 1 ;  
1675 1361 1 183 
1676 1362 1717 1468 
1677 1363 1718 1469 
1678 1364 1719 1470 
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CIC/83 CCEO/90 CIC/83 CCEO/90 
1720 1486 1737 997, § 1; 1001 
1721 1472 1738 1003 
1722 1473 1739 1004 
1723 1474 1740 1389 
1724 1475 1741 
1725 1478 1742 1391 
1726 1482 1743 1392 
1727 1481 1744 1393 
1728 1471 1745 1394 
1729 1483 1746 1395 
1730 1484 1747 1396 
1731 1485 1748 1397 
1732 996 1749 1398 
1733 998 1750 1399, § 1 
1734 999 1751 1399, §§  2-3 
1735 1752 1400 
1736 1000 
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Analytical Index 

ABATEMENT 
- of actions: IV /1023-1024 

(see ACTION) 
- of the instance: see JUDICIAL 

INSTANCE 
- TIME LIMITS: see TIME 

ABBESS (see ABBOT) 

ABBEY (see RELIGIOUS HOUSE: 
house sui iuris) 

ABBOT (see TERRITORIAL 
ABBEY) 

-Abbot or Abbess as local major 
superiors of the house sui iuris, 
see RELIGIOUS HOUSE: house 
sui iuris, MONASTERY 

- as equivalent to Major Superiors: 
11/1629 (see SUPERIOR) 

ABDUCTION 
- delict of abduction or forced 

detention: see DELICT: Delicts 
established in the CIC 

- matrimonial impediment of 
abduction: see IMPEDIMENT 

ABORTION (see CRIME: crimes 
against human life and liberty) 

- baptism of aborted f eatuses: see 
BAPTISM 

ABROGATION (see DEROGA
TION, OBROGATION, REVOCA
TION) 

- concept: 1/367 
- of laws contrary to the CIC: 1/248, 

249 ( of penal laws prior to codifi
cation) 

- of laws related to subjects that 
are organized ex integro by the 
CIC: 1/250 
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Absolution 

ABSOLUTION 

Censures (see CANONICAL PEN
ALTY, CENSURE) 

- nature and concept: IV/400 
(what is owed in justice), 416 

- impossibility of dispensation: 
IV/417 (see DISPENSATION) 

-competent authority: see PAR
DON OF PENALTIES 

- requirements: IV/384, 416 (cease 
of contumacy: components; for 
the concept of contumacy see 
APPLICATION OF PENALTIES: 
enforcement of censures), 418 
( supplementary measures to the 
absolution) 

- in case of accumulation of penal
ties: IV/419 

- in the sacramental forum: 
11/1234 (faculties of the peniten
tiary), 1235 (jurisdictional 
nature). 111/77 4-775, IV/412-415 
(the urgent case) (see INTER
DICT, EXCOMMUNICATION) 

Sacramental 

- its notion and relevance: 111/807 

- the right to receive: 111/806 ( dis-
positions of the subject and pos
sible actions on the part of the 
confessor), 807 ( cases of serious 
doubt about the dispositions of 
the penitent) 

- general: see PENANCE: celebra
tion of the sacrament 

- of the accomplice: 111/798 (gen
eral norm), 797 (in case of dan
ger of death) 

- about the offense of absolution 
of the accomplice: IV/495-499 
(see DELICT) 

- about the sin of false accusation 
of solicitation: 111/8 12, 813-815 
(requirements of a valid and licit 
absolution) 



Abstinence 

- about the offense of attempting 
absolution: IV/500-502 (see 
OFFENSE) 

ABSTINENCE (see SACRED 
TIMES) 

ABUSE 
- of power or office: see DELI CT: 

delicts established in the CIC 
- of privilege: see PRIVILEGE 

ACADEMIC DEGREES (see EC
CLESIASTICAL FACULTIES) 

- concept: 111/277, 278 (available 
degrees and terminology) 

- activities and offices for which 
degrees are required: 111/277 

- obligation of bishops and superi
ors to send select young people 
to obtain academic degrees: 
111/281 (importance and pur
pose), 282 (initiative and obliga
tory nature) 

- canonical efficacy for certain 
civil degrees: 111/277-278 

- disciplines in which degrees are 
granted with authority of the 
Holy See: 111/278 

- faithful that may have access to 
academic decrees: 111/281 (see 
LAY PEOPLE: Right to have 
access to graduate studies in 
Sacred Sciences) 

ACADEMIC TITLES (see ACA
DEMIC DEGREES) 

ACCUSATION 
- delicts: see PROCESS: Penal pro

cess 
- nullity of marriage: see SPECIAL 

PROCESSES, grounds for decla
ration of nullity of marriage 

- of nullity of Holy Orders: see 
SPECIAL PROCESSES, grounds 
for declaration of nullity of Holy 
Orders 
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ACOLYTE (see MINISTRY: Lay 
Ministries) 

ACQUIRED RIGHTS 
- concept: 1/237 
-juridical protection: 1/238, 1060 

( of rights acquired through con
tract in cases of dismissal of 
office) 

- revocation: 1/238, 488 (by an 
administrative act) 

- charge by an administrative act: 
1/479, 486, 487 

ACTION (see PROCESS) 
- concept: IV/580 (central charac

ter in the procedural system of 
the CIC), 581 (its concept in the 
CIC), 996 (action and law), 997 
(the concept of procedural 
canonical action), 998 (historical 
precedents), 999 (debate about 
the meaning of the term action), 
1001 (action in the CIC), 1003-
1006 (action and juridical 
grounds to petition; see PROCE
DURAL PARTIES: legitimiza
tion), 1006-1007 (causa petendi, 
petitum and the object of the 
process), 1007-1009 (fumus bani 
iuris and expectation of a favor
able decision; IV/1018) 

- nature: IV/1019 (the character of 
procedural rights) 

- action and the right to juridical 
protection: IV/1003-1006 (see 
JUDICIAL INSTANCE) 

- general principle about entitle
ment to action: IV/1018 (every 
right is protected by an action; 
see EXEMPTION), 1019 (actions 
which do not protect strict 
rights), 1020 (rights not pro
tected by an action) 

- action and legitimization: 
IV/1004-1006, 1019 (see INTER
EST) 
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- action and status of party: see 
PARTIES IN THE PROCESS 

- formal practice of the right of 
action through a claim: IV /1089 
(procedural initiative of the 
party; see PLEA) 

- accumulation of actions: IV/1029 
( subjective accumulation; see 
LITISCONSORTIUM), 1030 
( objective accumulation: con
cept and nature; effects), 1031 
(general criteria about the possi
bility of objective accumulation), 
1031 (limitations to the actual 
accumulation), 1032 (pronounce
ment of the judge with respect to 
accumulated actions), 1033 (com
petency of the tribunal and accu
mulation) (see COMPETENT 
FORUM; forum of connection, 
PROCESS: connected cases) 

- extinction of actions: IV/1022 
(because of prescription: general 
norms), 1023 (prescription and 
abatement), 1024 ( characteris
tics of the terms of abatement: 
see TIME; extinctive prescrip
tion, its system), 1025 (other 
forms of extinction), 1026, (non 
extinction of actions bearing on 
personal status), 1026 ( other 
rights with respect to which 
actions never extinguish) 

- action in the CIC: IV/1024 (dis
persion), 1042 ( comparison with 
the regulations in the CIC), 1043 
( actions contained in the chapter 
on action, in particular) 

- actions and cautionary excep
tions: see CAUTION 

- counter action: see COUNTER
CLAIM 

- criminal action: IV/425 (concept 
and subject; ways of extinguish
ing), 426 (prescription) (see 

Ad limina visit 

OFFENSE, PRESCRIPTION, 
PROCESS: Penal Process) 

- prescription of the criminaolml 
action: IV/425, 1022-1023 (nature 
of prescription in this particular 
case) (see APPLICATION OF 
PENALTIES) 

- penal action: IV/425 (distinction 
from criminal action), 428 ( con
cept; extinction by prescription) 
(see PROCESS: Penal Process) 

- prescription of the penal action: 
IV/428, 1022-1023 (nature of the 
prescription in this case) ( see 
APPLICATION OF PENALTIES) 

- the contentious action to com
pensate damages ex delicto: 
IV/426 (see DAMAGE, 
OFFENSE, PROCESS: Penal 
Process) 

- possessory actions: IV/1043 (ref
erence to Civil Law), 1051-1052 
(concept and nature), 1052-1053 
(types of; applicable Civil Law) 

- actio iudicati: IV/1624 (see 
ADJUDGED MATTER) 

- renunciation to the action: 
IV/1 184 (distinction with the 
renunciation of the instance; see 
JUDICIAL INSTANCE) 

ACTS (see JUDICIAL ACTS, PRO-
CESS) 

ACTUARY (see NOTARY) 

AD LIM/NA VISIT 
-concept and foundation: 11/839 

(primacy and communion), 840 
(historical notes), 846, 848 
(nature), 850 (significance for 
the meaning of the "munus 
petrinum") 
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- unity with the quinquenial 
report: 11/845, 846 (see QUIN
QUENNIAL REPORT) 



Adjudged matter 

- current regulation: 11/847, 848 
( obligated subjects, terms) 

- content: 11/849 (preparation; 
veneration of the tombs of St. 
Peter and St. Paul; meeting with 
the Pope), 850 (meeting with the 
dicasteries, conclusions of the 
Congregation of Bishops) 

ADJUDGED MATTER 
(see PROCESS) 

- concept and types of: IV/1597, 
1598 (formal and material 
adjudged matter) 

- general consideration in the CIC: 
IV/1596 

- risks assumed by the adjudged 
matter: IV /1599-1604 (possible 
conflict between formal and sub
stantial truth) 

- limitations of the adjudged mat
ter: IV/1604 (in decisions con
cerning the status of person; see 
IV/1611-1612, 1606 (the restitu
tio in integrum; see RESTITU
TIO IN INTEGRUM), 1608 ( cases 
of nullity; see COMPLAINT 
OF NULLITY) 

- cases when it takes place: 
IV/1611-1619 

- efficacy of the adjudges matter: 
IV/1620-1625 

- actio iudicati: IV/1624 (see 
ACTION) 

- the exception of adjudged mat
ter: IV/911, 1598, 1624-1625 (see 
EXCEPTION) 

- the adjudged matter in cases of 
status of person: IV/1604, 1611-
1612, 1626-1632 (see NOVA GAU
SAE PROPOSITIO) 

ADMINISTRATION OF GOODS 
(see TEMPORAL GOODS) 

ADMINISTRATIVE ACT 
( see DISPENSATION, EXECUTIVE 

576 

Analytical Index 

POWER, HIERARCHICAL RE
COURSE, JURIDICAL ACT, PRIVI
LEGE, RESCRIPT, SINGULAR 
DECREE, SINGULAR PRECEPT) 

- concept and characteristics: 
1/467, 469 

- species: 1/467, 4 72 
- author: 1/473 
- competency: 1/4 7 4. 11/1123-1124 

(Vicar's competency) 
- common norms: 1/467, 471 
- form for issuing: 1/481 (write 

form), 932 (in an act providing 
for office). 11/1101-1102 (acts of 
the diocesan curia) 

- interpretation: see INTERPRE
TATION 

- conditions included in the 
administrative acts: 1/490, 500 

- notification: 1/516 (forms and 
efficacy) 

- execution: see EXECUTION 
- efficacy: 1/483 ( of acts that 

require an executor), 485 ( of acts 
that are contrary to a law or cus
tom), 486 (of acts that are con
trary to an acquired right) 

- permanency: 1/512 
- revocation: see REVOCATION 

ADMINISTRATIVE LAW (see AD
MINISTRATIVE ACT, ADMINIS
TRATIVE-CONTENTIOUS, 
MUNERA CHRIST, ECCLESIAS
TICAL ORGANIZATION, EXECU
TIVE POWER, HIERARCHICAL 
RECOURSE, SANCTION) 

ADMINISTRATIVE PRAXIS 
- as a recourse of interpretation: 

1/363, 429 ( as common interpre
tation) 

ADMINISTRATIVE SILENCE 
(see ADMINISTRATIVE ACT) 

- concept and nature: 1/550 
- general regulation: 1/551 
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- in the supplicatio prior to the hier
archical recourse: IV /2071 ( see 
HIERARCHICAL RECOURSE) 

- in the renunciation of office: 
1/1041 

ADOPTION 
- canonical relevance of the civil 

adoption: 1/734 ( applicable 
norms to the relationship of the 
family) (see IMPEDIMENT, 
KINSHIP) 

ADULTERY 
- as cause of separation of the 

spouses: see SEPARATION OF 
THE SPOUSES 

ADVOCATE 
- ius postulandi and legal repre

sentation: IV /958 ( capacity to act 
and ius postulandi), 974 (right 
to procedural postulation and to 
personal intervention 97 4 (per
sonal intervention of the party 
and right of defense) ( see PAR
TIES OF THE PROCESS) 

- appointment by the parties and 
acceptance by the judge: 
IV /975, 978 (possibility of 
appointing more than one) 

- mandate: the need for, juridical 
nature and form: IV/983-984 

- revoking the mandate: 
IV/986-987 

-possibility of appointment de 
officio by the judge: IV/975, 978 
(possibility of appointing advo
cates de officio by the judge) 

- mandatory appointment de offi
cio by the judge: IV /977 

- removal of office by the judge: 
IV/989 

- personal requirements of office: 
IV/980 (majority of age, good 
reputation, catholic faith, cre
dentials), 981 ( approval of the 
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Age 

Ordinary and registration in the 
lawyer's roster), 982 (need for 
registration or approval ad 
casum) 

- function: IV/976, 979 (possibility 
to accumulate with the offices of 
procurator and curator; see PAR
TIES IN THE PROCESS: capac
ity, PROCURATOR) 

- prohibitions and sanctions: 
IV/990-992, 993 (betrayal of 
office) 

- offices contemplated by the law: 
IV/976 

- required in penal cases: IV/976 
(the effects in the absence of) 

- establishment of permanent 
legal representatives in the 
Tribunals: IV/994-995 

- Consistorial Advocates: IV /840 
- before the Roman Rota: IV /840 
- before the vmApostolic Sig-

natura: IV /851 
- free legal aid: see GRATUITOUS 

SPONSORSHIP 

AFFINITY ( see KINSHIP) 

AGE (see PERSON) 
- requirement to be passive sub

ject of the law: 1/292 
- categories of persons by reason 

of their age: 1/696 (majority), 
(minor, infant) 

- age and capacity to act: 1/698, 699 
( dependence of minors), 700 
(guardian and curator), 702 
( capacity of emancipated minors) 

- loss of ecclesiastical office by 
reason of reaching age: 1/1029 
(status of emeritus), 1031 (the 
need for intervention of the 
authority), 1032 (cases consid
ered in the CIC) 

- age and requirements for bap
tism: see BAPTISM: preparation; 
subject 



Aggravating circumstances 

- age for confirmation: 111/546 
(see CONFIRMATION) 

- age for sacred orders: 
111/959-960 

- age for marriage: 111/1143-1145 
(marriage of minor without 
paternal knowledge or consent), 
1146-1147 (age impediment and 
pastoral care) (see IMPEDI
MENT) 

-penal age: IV/279 (exempting), 
290 (attenuating) (see DELICT: 
punishable action) 

- procedural age and capacity: 
see PARTIES TO THE PROCESS, 
capacity 

AGGRAVATING CIRCUM
STANCES (see DELICT: Punish
able action) 

AGGREGATION (see CLERIC, 
INCARDINATION, MISSION
ARY WORK OF THE CHURCH) 

- notion: 11/301 
- nature and characteristics: 

11/301, 736 (matters of interrela
tionship between systems) 

- permission from the Bishop and 
regulatory agreement: 11/320 
(see CONTRACT) 

- different cases: 11/320, 321 
(its use in other situations) 

AGREEMENTS (see CONTRACT) 

ALIENATION (see CONTRACT, 
TEMPORAL GOODS: alienation 
of goods) 

ALMS (see OBLIGATIONS OF THE 
FAITHFUL) 

ALTAR (see MASS, SACRED 
PLACES) 

- inclusion in the CIC: 111/1851 
(the reason for canonical norms) 

- the altar in the eucharistic cele
bration: 111/657 (general norm 
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and possible exceptions), 1857, 
1862 

- concept: 111/1857 
- kinds: 111/1857 (fixed and mov-

able: the criteria today) 
- the obligation of its existence 

and characteristics: 111/1857 (the 
main altar in the churches, single 
altar in new churches), 1857 (in 
other sacred places) 

- material characteristics: 
111/1857 (altar stone); see 
111/1859, 1858 (historical notes), 
1859 (the table of the fixed 
altar), 1859 (the movable altar) 

- placement of the relics in altars: 
111/1860, 1862 (present regula
tion) 

- dedication or blessing 111/1861-
1863 (present norms) (see SAC
RAMENTALS) 

-the loss of the dedication or 
blessing: 111/1864 ( different 
cases), 1865 (the new dedication 
or blessing of execrated altars) 

- reserved for divine worship: 
111/1866 

-prohibition for burials under the 
altar: 111/1866 (see BURIAL) 

AMENT/A (see USE OF REASON) 

ANCHORITE (see HERMITS) 

ANCIENT CANONICAL 
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SOURCES 
-Apostolic Canons: 1/67 
- Colectio tripartita de Iva de 

Chartres: 1/81 
- Collection of Anselm of Lucca: 

1/80 
- Collection of Cardinal Deus-

dedit: 1/80 
- Collection of the 7 4 Titles: 1/80 
- Collection of the Five Books: 1/80 
- Compilatio Prima (Breviar-

ium Extravagantium): 1/91-92 
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- Constitutiones Apostolicae: 1/67 
-Dacherian Collection: 1/79 
-Decree of Buchardo of Worms: 

1/80 
-Decretales of Clement VIII: 1/105 
-Decretum (Ivo of Chartres): 1/81 
-Dictatus Papae: 1/80, 86 
-Didache: 1/67 
-Didascalia XII Apostolorum: 

1/67 
-Dionysiani Collection: (Corpus 

canonum or Codex canonum ): 
1/77-78, 79 

-False capitularis: 1/80 
-Hadriana Collection: 1/79 
-Hispana Collection: 1/78, 79, 80 
-Liber Diurnus Romanorum 

Pontificum: 1/76 
-Nomocanon in 14 titules: 1/70 
-Nomocanon in 50 titles: 1/70 
-Panormia (Ivo de Chartres) : 1/81 
-Pseudoisidorian Collection: 1/80 
- Quinque Compilationes Anti-

quae: 1/91 
- Tradition Apostolic Tradition of 

St. Hippolyts: 1/67 
- see CORPUS IURIS CANO NICI 

ANOINTING OF THE SICK 
- notion: 111/857 (terminology: his

torical notes), 858-860 ( doctrinal 
principles), 861 (doctrine and 
canonical regulation), 862 (syn
thesis of doctrinal elements), 863 
(historical notes about the sacra
ment), 864 (current Liturgical 
Law; see LITURGY) 

- right of the faithful: 11/82 ( see 
RIGHTS AND OBLIGATIONS OF 
THE FAITHFUL) 

- right of the faithful to request it: 
111/874 

- ministry: 111/880 ( only the 
priest), 880 (notes about the let
ter of the canon), 881 (autho
rized and obligated ministers) 
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- subject: 111/884 (general norm), 
885 ( determination of illness or 
old age), 886 (persons of old age 
as subjects), 886 (repetition of 
anointing), 889 ( doubtful cases: 
foundation of the norm), 890 
( doubt about the use of reason, 
gravity of the illness or life of the 
subject), 892 (administration to 
people deprived of faculties), 
894-896 (prohibition to adminis
ter to those who persist in grave 
sin) 

- time of the administration: 
111/873-87 4 ( appropriate time; 
obligation to procure) 

- celebration of the sacrament: 
111/866-868 (blessing of the oil: 
see OIL; for the conseivation of 
the oil, see 111/882, ministers for 
the blessing), 869 (the anointing: 
number and manner), 870 (appli
cable liturgical norms), 870 
( anointing with the hand; excep
tions), 875-877 ( communal cele
bration), 878 ( ongoing celebration 
with penance, anointing, and Viat
icum; see VIATICUM), 887 (repeti
tion of the anointing) 

APOSTASY (see CANONICAL 
PENALTY, COMMUNION) 

- nature and regulation in the CIC: 
111/36-37 

- concept: IV/439 
- the offense of apostasy and 

applicable penalty: IV/439-448 
(see DELICT) 

APOSTOLATE 
- as an obligation-right of the faith

ful: 11/824 (see RIGHTS AND 
OBLIGATIONS OF THE FAITH
FUL) 

- unity and diversity in the aposto
late: 11/822 
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- Diocesan Bishop's role as pro
moter and coordinator of unity: 
11/823 (mission and means) 

- the obligation of communion 
among the faithful: 11/824 (mani
festations) 

- of religious institutes: see RELI
GIOUS INSTITUTES: apostolate 

- apostolic life in secular insti
tutes: see SECULAR INSTI
TUTES 

- the apostolic purpose of societ
ies of apostolic life: 11/1976 (see 
SOCIETIES OF APOSTOLIC 
LIFE) 

- apostolate in the means of com
munication: 111/294 (see MEANS 
OF COMMUNICATION) 

APOSTOLIC ADMINISTRA
TION 

As a transitory condition of a 
see 

- concept and nature: 11/732 
- cases: 11/732, 733 
-Apostolic Administrator: 11/733 

( appointment and authority) 
As an ecclesiastical circum

scription (see ECCLESIASTI
CAL CIRCUMSCRIPTIONS) 

- concept: 11/733 
- erection/cases: 11/733 
- nature: 11/734 (in connection 

with the concept of particular 
Church; see PARTICULAR 
CHURCH) 

-Apostolic Administrator: 11/734 

APOSTOLIC ADMINISTRATOR 
(see APOSTOLIC ADMINISTRA
TION) 

APOSTOLIC PENITENCIARY 
(see ROMAN CURIA) 

APOSTOLIC PREFECT (see 
APOSTOLIC PREFECTURE) 
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APOSTOLIC PREFECTURE 
(see ECCLESIASTICAL CIR
CUMSCRIPTIONS) 

- concept, system and purpose: 
11/730, 731 (relationship with the 
Apostolic Vicariate) ( see MIS-
S IO NARY WORK OF THE 
CHURCH, APOSTOLIC VICARI
ATE) 

- prefect: 11/730, 731 (power, epis
copal ordination, obligations), 
732 (Vicar delegate). 111/182-185 
( competency in carrying out the 
missionary work) 

-juridical regulation: 11/731, 732 
( offices and canonical erection) 

- presbyteral council: 11/1191 
( characteristics, particularities) 
(see PRESBYTERAL COUNCIL) 

- subdivision: 11/7 45-7 46 
(see QUASI-PARISH) 

- regulation for the vacant see: 
11/904-905, 920 (limits to the 
power of the pro-prefect) 
(see VACANT SEE) 

APOSTOLIC SEE (see ROMAN 
PONTIFF) 

APOSTOLIC SIGNATURA (see 
ROMAN CURIA, TRIBUNAL: tri
bunal of the Apostolic See) 

-current system: IV/842 (abroga
tion of c. 1445), 851 (proper law) 

- nature: IV/843 (supreme tribu
nal; three sections with different 
functions) 

- functions and competencies: 
IV/843 (three sections), 845 
(supreme tribunal of ordinary 
justice: competencies), 846 
(supreme tribunal of administra
tive justice: principal compe
tency of the second section; see 
CONTENTIOUS-ADMINISTRA
TIVE), 848 (additional compe
tencies of the second section), 
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849-851 (competencies as an 
administrative body competent 
over the judicial forum) 

-judges: IV/843 (see JUDGE) 
- promoter of justice: IV/769 (see 

PROMOTER OF JUSTICE) 
- defender of the bond: IV /77 4 ( see 

DEFENDER OF THE BOND) 
- notary: IV/803 (see NOTARY) 
- advocates: IV /851-852 ( see 

ADVOCATE) 
- sentences of the Signatura: 

IV/844 (see SENTENCE) 

APOSTOLIC VICAR (see APOS
TOLIC VICARIATE) 

APOSTOLIC VICARIATE (see 
ECCLESIASTICAL CIRCUM
SCRIPTIONS) 

- origin: 11/731 
-concept and relationship with the 

apostolic prefecture: 11/731 (see 
APOSTOLIC PREFECTURE) 

-juridical system: 11/731, 732 
(offices and canonical erection) 

-presbyteral council: 11/1191 ( spe
cialties) (see PRESBYTERAL 
COUNCIL) 

- Apostolic Vicar: 11/731 (nature of 
his power), 732 (Delegated 
Vicar) . 111/182-185 ( competen
cies in the performance of mis
sionary activity) 

- subdivision of vicariates: 
11/745-746 (see QUASI-PARISH) 

-juridical regulation of the vacant 
see: 11/904-905, 920 (limits to the 
power of the pro-vicar) ( see 
VACANT SEE) 

APPEAL (see IMPUGNING THE 
JUDGEMENT, JUDGEMENT 
PROCESS) 

- concept and nature: IV/1566, 
1588 (effects) 

-legitimization: IV/1567-1568 
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Appeal 

- competent tribunal and time: 
IV/1568, 1576-1577, 1580-1581 
(see: TRIBUNAL: second 
instance tribunal), 1585 (the 
effect of the expiry of the time 
set by the law: see TIME) 

- sending the acts to the compe
tent tribunal: IV/944 (see JUDI
CIAL ACTS) 

-judgements excluded from 
appeal: IV/1569-1575 

- decision on the merits of the 
appeal: IV/1578 (competent tri
bunal and procedure) 

- prosecution of the appeal: 
IV/1582 (time), 1583-1584 (decla
ration to pursue the appeal), 
1585 ( expiry of the time-limits; 
see TIME) 

- renunciation of the appeal: 
IV/1586-1587 

- rules about the efficacy of the 
admitted appeal: IV/1588 (bene
fit to the other party), 1589 (the 
singular character of the appeal), 
1590 (presumption that the 
whole sentence is being 
appealed) 

- suspensory effect of the appeal: 
IV/1591 (norm and exceptions) 

- the scope of the appeal trial: 
IV/1592 (inadmissibility of a new 
petition or of new grounds), 1593 
(the exception of matrimonial 
cases; admissibility of new 
evidence) 

- the appeal process in the proce
dural system: IV/1594-1595 

-combined with the complaint of 
nullity: IV/1560-1561 (see COM
PLAINT OF NULLITY) 

- against the judgement in a penal 
trial: IV/397 

- in matrimonial processes: see 
SPECIAL PROCESSES, matri
monial processes 



Application of penalties 

APPLICATION OF PENALTIES 
(see CANONICAL PENALTY) 

- concept and methodes: IV/358 
( application of penalties latae 
andferendae sententiae), 359 
(the actual moment of applica
tion in the strict sense) ( see 
DELICT: Punishable action) 

- competent authority: IV/369-370 
(to impose or declare penalties 
administratively) ( see PROCESS: 
Penal Process) 

- decision about initiating the pro
cedure: IV/364 ultima ratio con
sideration), 365 (prior 
investigation; criteria about its 
timeliness; relation to the pur
pose of penalties), 366 (prior 
application of pastoral measures 
and penal remedies; see FRA
TERNAL CORRECTION, PENAL 
REMEDY) 

- criminal action: IV/425 (see 
ACTION, PROCESS: Penal pro
cess) 

- procedure: IV/217 (procedure 
and channels), 359 (ways of 
applying penalties), 362 (the 
double route in the CIC), 367 
( criteria for not using the judicial 
process), 368 (cases excluded 
from the administrative pro
cess), 369 ( competent authority 
in the administrative process) 
( see PROCESS: Penal process) 

- discretion in the matter: IV /362 
( weighing the possibility of dis
cretion in penal matters), 371 
(specific possibilities offered to 
the judge or Superior) 374-375 
(preceptive, determined and 
undetermined: criteria to pro
ceed), 375 (possibility of a condi
tional suspension of the 
penalty), 377 (about the judge's 
or superior's faculty in a case of 
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accumulation of penalties 
because of confluence of 
offenses), 386 ( attributions of 
the Ordinary in cases where 
there is no punishment), 387 
(faculties, prohibitions and crite
ria on how to proceed when fac
ing indeterminate penalties), 388 
(restrictive criteria when impos
ing censures), 389 (action upon 
semi-determined penalties) (see 
PENAL LAW: principle of legal
ity), 559-561 (type of open 
offense included in the CIC) 

- imposition of censures: IV /382 
(the need for contumacy in the 
offender), 383 (the need for pre
vious warning: different cases; 
see WARNING), 384 (giving up 
contumacy), 388 (restrictive cri
teria), 389 

- preceptive and facultative penal
ties: IV/374-376 (see supra dis
cretion in the matter) 

- determined and undetermined 
penalties: IV /387-389 ( see supra 
discretion in the matter) 

- semi-determined penalties: 
IV/389 

- accumulation of penalties: 
IV/380-381 (see supra discretion 
in the matter) 

- appeal or recourse against a 
judgement or a penal decree: 
IV/397 (see PROCESS: Penal 
Process, PENAL DECREE) 

- execution of the penal sentence: 
IV/385 (competency of the Ordi
nary), 386 ( cases of acquital), 
428 (penal action; prescription; 
see ACTION) 

- imposing penalties on clergy and 
fair support: IV/390 (general cri
teria) 

- iter of the already applied pen
alty: IV/360, 363 (general princi-
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pie on the already applied 
penalties), 392 (general principle 
of obligatory efficacy), 393 (pen
alty for breach of the penalty), 
394 ( suspension of penalty in 
danger of death), 395 (suspen
sion in danger of infamy or scan
dal) 

- the offense of breaching obliga
tions that are consequence of a 
penalty: IV/393, 541 

ARA ( see ALTAR) 

ARBITRATION (see PROCESS: 
ways of avoiding trials) 

- concept: IV/1968 
- types: IV/1968-1969 
- purpose: IV/1964-1965 (cases in 

which it is admitted; see 
IV/1975), 2063 (non applicability 
to administrative recourses; see 
HIERARCHICAL RECOURSE) 

- regulation: IV/1970 (priority of 
the three possible normative 
sources), (norms established by 
the parties), 1972 (the law of the 
Conference of Bishops), 1973 
(local civil law) 

- mandatory canonical norms: 
IV/1975 (the object), 1976 (sub
jective requirements), 1977 
( objective requirements), 1978-
1979 (formal requirements) 

- efficacy of compromise and of 
the arbitrated award: IV /1980-
1983 

- challenge of compromise and of 
the award: IV/1984-1985 

ARBITRATOR (see ELECTION) 

ARCHBISHOP (see METROPOLI
TAN, BISHOP) 

- non Metropolitan Archbishops: 
11/750, 935 

-titular Archbishops: 11/750, 946 
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Assessor to the sole judge 

- non Metropolitan sees with 
archepiscopal title: 11/946, 949 

- Archepicopal sees subject to a 
Metropolitan: 11/935 

ARCHIPRIEST (see VICARIATE 
FORANE) 

- concept and basis: 11/7 45, 1393 
( comparison with the perspec
tive of the 1917 Code), 1394 (his
torical notes), 1395 (definition) 

- nature of the office: 11/1395 (in 
the sources of the present regu
lation), 1400, 1403 

- nomination: 11/1396 (system of 
consultation of priests), 1397 
(historical notes; fitness assess
ment), 1398 (duration) 

- personal qualities of the vicar 
forane: 11/1397-1398 

- obligations and rights: 11/1396 
(general system and incidence of 
the particular law: see 11/1403-
1404), 1401 (work responsibili
ties; promotion and coordina
tion), 1401 (oversight: aspects; 
permanent formation), 1402 
( spiritual life of the priests; care 
of ill priests; priests' funeral), 
1403 ( visit to the parishes of his 
district; consultation with the 
Bishop) 

- participation in the diocesan 
synod: 11/1063 (see DIOCESAN 
SYNOD) 

- intervention in the appointment 
of pastors or parish priests: 
11/1306 (see PASTOR) 

- removal: 11/1398 (see 
REMOVAL) 

ASSESSOR TO THE SOLE 
JUDGE (see TRIBUNAL) 

- causes in which assessor acts: 
IV/744, 749 

- appointment, qualities and com
mission: IV /7 44 



Associations of faithful 

- cases in which the assessor must 
refrain from acting: IV /864-865 

- objection: different cases: see 
OBJECTION 

ASSOCIATIONS OF FAITHFUL 
In general 
-relation to the right to associate: 

11/437, 522 ( distinguished by Vat
ican II) (see RIGHTS AND OBLI
GATIONS OF THE FAITHFUL) 

- concept: 11/437 
- specific place of the associations 

in the CIC: 11/11 
- general system: 11/437 ( charac

teristics) 
- rights and powers of the associa

tions: 11/437 ( different from reg
ulatory authority), 482 (internal 
normative authority) 

- criteria for determining its eccle
siastical nature: 11/437, 442 
( opportunity for joining in 
canonical or civil associations 
according to the ends), 447 
(juridical relevance) 

- distinction between public and 
private: 11/438, 522-527 (see Pri
vate Associations, Public Associ
ations) 

- the purpose: 11/441 (general list
ing in the CIC), 442 ( opportunity 
to pursue those ends in canonical 
associations), 445, 455 ( ends that 
are reserved to the authority), 457 
( ends that are not reserved), 497 
(the need for missio or mandate 
from the authority) 

- constitution: II/ 445 ( right of the 
faithful; associative contract) , 
447 (private associations), 457 
(public associations) 

- recognition of the authority: 
11/447 (the necessity and 
nature), 449 (right to recogni
tion), 451 (denial and recourse) 
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(see HIERARCHICAL 
RECOURSE) 

- praise or recommendation on 
the part of the authority: 11/443, 
446, 535, 538 (juridical rele
vance) 

- to be named catholic: 11/452 
(requirements), 453 (criteria for 
authorization), 539 (juridical per
sonality and designation) 

- statutes: 11/466 (concept), 467 
(necessity; subjects involved), 
468 (minimal content and struc
ture), 470 (revision or approval) 
(see STATUTES) 

- members: 11/475 (rights and obli
gations), 4 77 ( admission, the 
right to enroll or to join), 480 
( eviction: causes and procedure) 

- relationship wit the authority: 
11/471 (foundation), 472 (auton
omy and types of dependency), 
473 (the general norm: system 
and oversight), 474 (competent 
authorities; conflicts of compe
tence), 491 (universal and inter
national associations), 493 
(national associations), 494 
( diocesan associations), 494 
( associations related to non ter
ritorial jurisdictions), 548 ( com
petent entities of the Holy See) 
( see Private Associations, Public 
Associations) 

Private Associations (see PRI
VATE AUTONOMY) 

- general characteristics: 11/438 
- concept and nature: 11/521, 525 

(public and private in the 
Church), 526 (technical use of 
the category private), 527 ( clas
sification of associations prior to 
the CIC) 

- regulation in the CIC: 11/523 (his
torical notes), 525 ( criteria for 
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interpretation), 528 (systematic 
placement of the canons) 

- constitution: 11/521 
- aims: 11/530, 531 (particular ends 

and excluded ends) 
- types: 11/540 
- relationship with the authority: 

11/538 ( differentiation of compe
tencies), 541 (general norm), 542 
(autonomy), 543 (autonomy and 
co-ordination), 544 ( oversight: 
manifestations), 545 (system: 
manifestations), 547 (competent 
authority for establishing sys
tem and oversight), 558 (sup
pression of associations), 559 
(limitation of the activities) 

-juridical personality: 11/533, 534 
(how to acquire and requisites 
for), 535 (subjectivity of associa
tions without personality: see 
infra), 536 (judgement of the 
authority before granting), 537 
(competent authority) (see PER
SON: Juridical person) 

-statutes: 11/529 (nature and sub
stance) 

- revision or recognitio of the stat
utes by the competent authority: 
11/44 7, 448-449 ( obligation to 
request it), 450 (goal and con
tents), 451 (result of the exam), 
530 (influence on the nature of 
the association), 534 (its rele
vance with respect to personal
ity), 536 (nature and difference 
with approval), 537 ( competent 
authority) 

- approval of statutes: 11/535 
( requirement for obtaining per
sonality), 536 (difference from 
recognitio ) ,  537 ( competent 
authority) 

- governance: 11/529 (general 
notes), 549 (appointment of 
president and officers) 
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- counsellor: 11/550 ( appointment: 
differences with public associa
tions) 

- members: 11/532 (admission) 
- patrimonial regulation: 11/551 

(general principles), 552 ( appli
cable norms), 553 ( classification 
of goods), 554 ( autonomy and 
oversight by the authority), 555 
(acts proper to the authority), 
556 (regulation of goods 
received for pious causes; see 
PIOUS CAUSES). IV/31-39 (his
torical notes and general regula
tion) (see TEMPORAL GOODS) 

- dissolution: 11/557 (perpetuity; 
ways of extinction), 558 (sup
pression; requirements and pro
cedure), 560 ( designation of the 
goods) 

- de facto associations: 11/448 
- private associations without per-

sonality: 11/484 (subjectivity), 
485 (patrimonial juridical regula
tion), 486 (procedural capacity), 
535 (manifestations of subjectiv
ity and limits) 

Public associations 
- general characteristics: 11/445 
- objectives: 11/455 (taking over 

the ends reseived to the author
ity), 457 (other possible ends or 
objectives) 

- constitution: 11/458 ( constitu
tion and assumption of public 
nature), 459 (erection by the 
authority), 491 (competent 
authorities to erect), 496 (juridi
cal personality), 500 ( conf edera
tions: erection) 

- activity: 11/497 (the need for 
missio for its activity), 498 (the 
meaning of acting in the name of 
the Church), 503 (autonomy of 
action) (see: dependency on the 
authority) 
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- dependency on the authority: 
11/4 7 4 ( competent authorities; 
conflicts of competence), 491 
( universal and international 
associations), 493 (national asso
ciations), 494 ( diocesan associa
tions), 494 ( associations related 
with non-territorial jurisdic
tions), 495 (required consent 
from the Diocesan Bishop for 
valid erection), 503 (higher 
direction and oversight: con
tent), 505 (the means for higher 
direction and oversight), 510 
(intervention in the designation 
of the president or taking part in 
naming the president; appoint
ment of chaplain or moderator), 
512 (appointment of commis
sioner in special cases), 513 
(removal of the president), 512 
(removal of the chaplain), 515 
(intervention in the administra
tion of goods), 516 (suppression) 

- approval of statutes: 11/459, 501 
( competent authority and proce
dure) 

- members: 11/506 (limitations to 
admission), 507 (admission of 
non-Catholics) , 508 expulsion: 
causes) 

- governance: 11/510 (nomination 
of directive offices), 512 
( appointment of commissioner 
in special cases), 513 (removal of 
the president: causes) 

- chaplain, moderator or ecclesi
astical assistant: 11/510 (nomina
tion), 511 (requirements and 
attributions), 514 (removal) 

- patrimonial regulation: 11/515 
(ecclesiastical goods), 516 (func
tions of the authority and of the 
officials). IV/31-39 (historical 
notes and general regulation in 
force) (see TEMPORAL GOODS) 
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- suppression of public associa
tions: 11/518 (competent author
ity), 519 (causes and procedure), 
520 ( destination of goods) 

Special norms on some type of 
associations 

- associations of laity: 11/561 
(value of the specific canons), 
562 (foundation), 563 (types and 
ends), 564 (associations for 
Christian information about tem
poral matters), 566 (political 
action), 566 (dependency on 
offices of the Holy See), 568 
( cooperation with the other 
associations), 570 (duty or obli
gation to form its members), 571 
( ends and characteristics of the 
given formation) 

-associations of clerics: 
11/351, 462 ( distinction), 493 
(competent authority), 510 (nom
ination of the president) ( see 
CLERIC: the right to associate) 

- clerical associations: 11/460 (his
torical notes), 461 (characteris
tics: exercise of sacred orders), 
462 (nature and distinction with 
the associations of clerics), 511 
(nomination of president) (see 
CLERIC: the right to associate) 

- third orders: 11/463 ( concept and 
characteristics), 464 ( depen
dency of authority and regula
tion), 464 (members), 491 
(competent authority), 1812 (his
torical notes; participation in the 
apostolate of the institutes) 

- associations joined to institutes 
of consecrated life: 11/488 (coor
dination with other apostolic 
works in the diocese), 495 ( con
sent and approval from the Dioc
esan Bishop for its erection), 511 
(nominationt of the president), 
1812 (joined to religious insti-
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tutes: types; nature; juridical per
sonality; requirement for apos
tolic privilege), 1813 (statutes and 
actions) 

- associations joined to societies 
of apostolic life: 11/1992 

ASYLUM 
- historical notes on the right to 

asylum and the present law 
111/1806 ( see SACRED PLACES) 

ATTEMPT 
- celebrating Mass: see DELI CT: 

delicts established in the CIC 
- sacramental absolution: see 

DELICT: delicts established in 
the CIC 

- of matrimony by a cleric or reli
gious with perpetual vows: see 
DELICT: delicts established in 
the CIC 

- public propriety: IV/462-463 (see 
DELICT: delicts established in 
the CIC) 

ATTENUATING FACTORS (see 
DELICT: punishment) 

AUDITOR (see COLLEGE OF 
JUDGES) 

AUTONOMY 
- meaning in the ecclesiastical 

organization: 11/715, 1019-1021 
( diocesan autonomy and Confer
ence of Bishops) (see CHURCH: 
Communio Ecclesiarum) 

- temporal matters: 111/14-15 (and 
moral magisterium of the 
Church), 241-244 (regarding 
Catholic universities, science 
and faith) (see LAY PEOPLE: 
right to freedom with respect to 
temporal matters) 

- institutes of consecrated life: see 
INSTITUTES OF CONSE
CRATED LIFE: autonomy 
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BANNS (see MARRIAGE, Celebra
tion of the marriage: prior juridi
cal requirements) 

BAPTISM (see SACRAMENTS) 
- right of every person: 111/428 

(Christ's salvific will and the 
right to baptism), 437 (connec
tion with the hope for catholic 
education), 457-458 (universal 
capacity; see subject of baptism) 

- Christian initiation: 111/401 (bap
tism: doorway to the sacra
ments), 402 (unity between the 
three sacraments of initiation), 
463 (immediate administration 
of the three of them in cases of 
baptism of adults) 

- ontological effects: 111/429 

- character: 111/416 (impossibility 
of repetition; historical notes), 
417 (the case of doubt about the 
validity of baptism received or 
about reception: principles), 418 
( criteria for determining the 
validity of the baptism received 
outside the Catholic Church: see 
111/472, 534), 429-430 (character 
as the foundation for the status 
of faithful: see FAITHFUL), 462 

-juridical effects: 1/12, 11/716, 
111/429 (the status of faithful), 
437 (some effects that are exclu
sive to the baptism of adults) 

- baptism and personality within 
the church: 1/693, 694 (the situa
tion of baptized non-Catholics), 
695 (the situation of the non bap
tized) 

- requirements to be the passive 
subject of canon law: 1/289, 
111/429-430 

- and the call to sanctity: 11/58 
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- and the obligation-right to apos
tolate: 11/61 

- preparation of the celebration of 
the baptism of adults: 111/435 
(difference between baptism of 
children and adults), 435 (norm 
with respect to the catechu
menate ), 436 (competencies of 
the diocesan Bishop) ( see CATE
CHUMENATE, CATECHUMEN, 
NEOPHYTE), 439 (subjects 
included in the norms regarding 
baptism of adults: see AGE) 

-preparation for the celebration 
of baptism of children: 111/435 
(difference between adult and 
children's baptism), 437 (connec
tion with godparent's obligation 
to educate: see CATHOLIC EDU
CATION; balancing the right to 
the sacrament), 438 (formation 
of sponsors: see GODPARENTS), 
439 (subjects included under 
baptism of children: infants and 
alike: see AGE) 

- celebration: 111/431 (required 
elements for valid administra
tion), 432 (liturgical books: com
petencies of the Conference of 
Bishops), 433 (liceity of the cele
bration reduced to essential ele
ments) (see LITURGICAL 
BOOKS), 439 (the rite of celebra
tion: see RITE), 463 (immediate 
celebration of the three sacra
ments of initiation in case of 
adults), 4 72 ( conditional admin
istration: see 111/4 75 (for the 
nature of the condition or about 
the nature of the condition) 

- water that must be used: 111/440 
( conditions; blessing) 

- oil that must be used: see OIL 
- types or kinds of: 111/441 

(immersion and pouring: deter-
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minations), 442 (the applicable 
norm in Spain) 

- the name to be given: 111/443-444 
( applicable norms) 

- time and day of celebration: 
111/445 (norms; connection with 
the obligation to baptize in the 
first few weeks), 464 (obligation 
to seek baptism in the first few 
weeks: the basis for), 465 (pasto
ral problems), 466 (circum
stances that ought to be 
considered) 

-proper place for celebration: 
111/466-448 (parochial church 
and baptistry; other churches 
and oratories with baptismal 
font), 449 (special cases: or 
order of importance of proper 
places), 450 (required conditions 
in cases of special places), 451 
( cautionary measures in cases of 
celebration outside the the par
ish church) 

- minister of baptism: 111/452 ( dis
appearance of the distinction 
between solemn and private bap
tism), 453 (ordinary minister; 
norms in case of absence or 
impediment of the ordinary min
ister: see 11/195), 454 (reason for 
the discipline about extraordi
nary minister), 455 (the need for 
authorization to baptize outside 
the proper territory), 456 (defer
ment to the Bishop of baptism 
of adults) 

- subject of baptism: 111/439 ( com
parison to infants of those who 
lack the use of reason; see 1/701), 
457-458 (connection with the 
right of every person to baptism; 
see the right of every person), 
459 (requirements for validity of 
baptism of adults: instruction; 
see: preparation for baptism of 
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adults), 461 (liceity of baptism of 
adults: to be tested in Christian 
life; danger of death; intention), 
460 ( minimal level of faith 
required; intention with absence 
of proper dispositions), 467 
(requirements for liceity of bap
tism of infants), 468 ( minor with 
use of reason without paternal 
consent; lack of guarantee for 
catholic education on the part of 
the parents), 469 (cautions and 
guarantees for future catholic 
education; baptism in danger of 
death without paternal con
sent), 472 (subject doubtfully 
baptized; baptized in a Christian 
non-Catholic ecclesial commu
nity: see 111/417-418), 474 (bap
tism of foundling or abandoned 
infants), 475-476 (baptism of 
aborted fetuses) 

- sponsors: see GODPARENTS 

- proof and registration of the con-
ferral of baptism: 111/482-483 
(the basis for the need of evi
dence and the possibility to 
proof conferral), 484 (the possi
bility of proof by witness or oath 
of the interested party), 487 
(recording of baptisms: impor
tance; substance of the register), 
488 ( disposition of the Particular 
Law about the content or matter 
of the registration; obligation of 
the local pastor; case of baptism 
not conferred by the pastor), 489 
(registration of children born to 
an unmarried mother and 
adopted) (see PARISH BOOKS) 

- delict of giving one's child to be 
baptized in a non-Catholic reli
gion: IV/452 (see DELICT) 
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BAPTISMAL FONT (see BAP
TISM) 

- general norm: 111/447 (parish 
church and baptisteries) 

- other churches and oratories 
with baptismal font: 111/448 

BEATIFICATION (see CANONI
ZATION) 

BETROTHAL (see MARRIAGE) 
- concept and elements: 

111/1 105-1106 
- regulation: 111/1106 
- scope and effects of the promise: 

111/1 107-1109 

BINATION (see MASS) 

BISHOP (see COLLEGE OF BISH
OPS) 

- sacramentality of the episcopate: 
11/204, 7 49, 782-784 (historical 
note with respect to the consid
eration of orders and jurisdiction 
of the bishops) 

- successors of the Apostles: 
11/749 

- mandate and canonical mission: 
11/748-749, 770, 777 

- participation in the triple munus 
of Christ: 11/749, 763, 777 (see 
MUNERA CHRISTI) 

- pastors of the Church: 11/7 49 
(see SACRED PASTORS) 

- requirements of the candidates: 
11/761 ( enumeration), 762 
(judgement about suitability) 

- appointment: 11/756-759 ( see 
DIOCESAN BISHOP) 

- religious promoted to the episco
pate: see RELIGIOUS 

- members of societies of apos
tolic life promoted to the episco
pate: 11/1997 

- consecration: 11/763 ( obligation 
of the one appointed; time; pon
tifical mandate: see IV/511), 762 
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(legitimate impediments), 77 4 
(nature and effects), 782-784 
(renewal of the consecration at 
the time of taking office), 863 (of 
coadjutors and auxiliaries). 
IV/511-513 (delict of invalid 
consecration; see DELICT) 
(see SACRED ORDERS) 

-profession of faith and oath of 
fidelity: 11/765, 865 ( of coadju
tors and auxiliaries) 

- taking possession: 1/902. 
11/763, 765, 865 ( of coadjutors 
and auxiliaries) 

- denomination according to 
office: 11/750 ( diocesan and 
titular bishops) 

- Titular Bishops: 11/751, 860 ( con
cept, enumeration of cases), 752 
(historical notes), 861 (nature of 
the title), 1000 (participation in 
the conference of bishops) 

- Coadjutor Bishop: 11/751 (state of 
titular, 756 (procedure for desig
nation), 778 (taking possession), 
861 (historical notes), 861 ( dis
tinctive notes of the office; rea
sons for the appointment; 
faculties), 864 (belonging to the 
conference of bishops), 865 (tak
ing possession), 866 (nature of 
the office in the proper sense), 
868 ( obligations and rights in gen
eral; principles and nature), 869 
(principles regarding power), 870 
( appointment of the Vicar Gen
eral), 871 ( dependency and coor
dination in the exercise of 
power), 872 (co-responsibility 
and unity of governance in the 
diocese), 873 (the obligation of 
mutual consultation: principles 
and regulation), 875 (the obliga
tion to celebrate pontificals), 877 
(the situation in vacant see: right 
of succession), 880 (the obliga-
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tion of residency; see IV/547), 881 
(renunciation of office), 886 (the 
situation of the impeded see), 892 
(the situation in case of prohibi
tion of the diocesan Bishop of 
exercisingjurisdiction), 937 (par
ticipation in the assembly of bish
ops of the province), 999 
(belonging to the conference of 
bishops), 1012 (vote in the con
ference of bishops), 1058 (partici
pation in the diocesan synod) 

- Auxiliary Bishops: 11/752 (status 
of titular), 758 (procedure for 
designation), 758 (taking posses
sion), 782 Guridical situation if he 
is appointed Bishop of his dio
cese), 861 (historical notes; dif
ferent types), 862 (the need for 
the office), 863 (reasons to 
appoint an auxiliary with special 
faculties), 864 (belonging to the 
conference of bishops), 865 (tak
ing possession), 866 (the nature 
of the office in the proper sense), 
868 ( obligations and rights in gen
eral: principles and nature), 869 
(precepts about power), 870 
( appointment of the vicar general 
or episcopal vicar), 871 (depen
dency and coordination in the 
exercise of power), 872 (co
responsibility in the governance 
of the diocese), 873 (the obliga
tion of mutual consultation: prin
ciples and regulation), 875 
( obligation to celebrate pontifi
cals), 878 (the situation in vacant 
see and at the time of succes
sion), 879 (status of the auxiliary 
with special faculties at time of 
succession), 880 (the obligation 
of residency; see IV/547), 881 
(renunciation of office), 886 (situ
ation in the impeded see), 937 
(participation in the meeting of 
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the bishops of the province), 999 
(belonging to the conference of 
bishops), 1012 (vote in the con
ference of bishops), 1058 (partici
pation in the diocesan synod) 

BLASPHEMY 
- uttered in a public show or in 

other uses of social communica
tion: IV/462-463 (see DELICT: 
Delicts established in the CIC) 

BLESSING (see SACRAMENTAL) 

BOOKS 
- inclusion in the means of com

munication: 111/287 (see MEANS 
OF COMMUNICATION, PUBLI
CATIONS) 

- index librorum prohibitorum: 
111/289 (historical notes, 
present), 301 (disapproval of 
already published writings) 

- discipline for review prior to 
publication: 111/304 ( competent 
ecclesiastical authority), 305 
( distinction between approval 
and authorization), 306 (cases 
included in the discipline under 
the term "book"), 321 (the role of 
the censor and the nihil obstat; 
the role of authority and the 
imprimatur), 322 (nomination 
and requirement of the censors), 
323 (procedure for granting per
mission or approval; see ADMIN
ISTRATIVE ACT), 324 (favorable 
or unfavorable declaration; con
cession or denial of permission) 
325 ( denial by admintrative 
silence: see ADMINISTRATIVE 
SILENCE), 325 (recourse against 
the denial; petition to a new 
Ordinary: see HIERARCHICAL 
RECOURSE; written evidence of 
permission), 330 (discipline in 
religious publications) 
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- publication of books of the 
Sacred Scriptures: 111/307 (prin
ciples of the regulation; compe
tent authorities for the 
approval), 308 (publication in 
vernacular languages; ecumeni
cal versions: requirements) 

- publication of liturgical books: 
111/310-311 ( elements of the disci
pline) (see LITURGICAL BOOKS) 

- publication of books of prayers: 
111/311-312 (foundation of the 
discipline; cases included), 854 
(publications of books and short 
works with granting of indul
gences), 854-855 (publication of 
authentic collections of prayers 
and pious works with indul
gences) 

- catechisms: 111/314 (foundation 
of the discipline; unofficial cate
chisms and other catechetical 
publications) (see CATECHISM, 
CATECHESIS) 

- publications of books on matters 
related to faith and morals: 
111/315 (foundation of the disci
pline; books that are included) 
(see CATHOLIC EDUCATION) 

- publication of other books 
related to religion and customs: 
111/316 (new system of the 
imprimatur), 316-317 (freedom 
of the authors and right-obliga
tion of the pastors) 

- publication of books that are dis
played, distributed or sold in 
sacred places: 111/317 (see 
SACRED PLACES) 

- re-publication of collection of 
acts of the ecclesiastical author
ity: 111/318 (foundation of the 
discipline) 

- publication of new editions or 
translation of already published 
books: 111/319 
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BRIBERY 
- active and passive delict of brib

ery: IV/521-522 (see DELICT) 
- prohibition for the judge and 

ministers of the tribunal to 
receive gifts: IV/882 

BURIAL (see CEMETERY, FU
NERAL) 

- place of burial: 111/1690 (case of 
the parish with its own cemetery 
freedom to choose), 1870 (blessing 
of the burial in case the cemetery 
does not belong to the Church) 

- prohibition of burial in the 
church: 111/1876 (historical 
notes), 1877-1878 (general norm 
in force and exceptions consid
ered by Law) 

- prohibition to bury corpse under 
the altar: 111/1866-1867 

C 

CALUMNY 
- calumnious report of a delict: see 

DELICT: Delicts established in 
the Code 

- harm to a person's good name: 
see DELICT: delicts established 
in the Code, RIGHTS AND OBLI
GATIONS OF THE FAITHFUL: 
right to a good name 

CANON (see CHAPfER) 
- canon regulars: see RELIGIOUS 

HOUSE: house sui iuris 

CANON LAW (see, CANONICAL 
SYSTEM, CODE OF CANON 
LAW/1983, LAW) 

- concept: 1/2 
-juridical nature: 1/139. 

IV /224-225, 202 
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- pastoral nature: 1/146 
-salus animarum and Canon 

Law: IV/206 
- canonical system: 1/11 
- normative sources: see CUS-

TOM, WRITTEN NORMS 
- sacramental basis: 1/12 
- the science of Canon Law: 1/23 

(see CANONICAL SCIENCE) 
- normative moment and applica

tion: 1/37 
- history and development: 

1/59, 66 (first centuries of the 
Church), 70 (Church and Roman 
Law), 74 (medieval Europe), 81 
(the Church and the medieval 
political order), 87 (Classical 
Canon Law), 94 (Ius canoni
cum-Ius civile), 96 (pontificate 
and secular power), 99 (The 
Modern State), 106 (Ecclesiasti
cal Law of the State), 108 (19th 
and 20th Centuries), 114 (first 
codification and enforcement of 
the 1917 Code), 118 (modern 
concordats) (see CODE OF 
CANON LAW/1917: Reform) 

- relationship between public and 
private: 11/522-527. IV/768 

-compelling nature and Canon 
Law: IV/204/229 (see PENAL 
LAW, CANONIAL PENALTY) 

- common law: see CUSTOM 
Eastern Canon Law 
- codification: 1/222 
Particular Law see (ECCLESIAS

TICAL LAW: particular law, 
LEGISLATOR) 

- notion: 11/1505 ( distinction the 
concept of Proper law) 

- given by the supreme authority: 
1/366 

-the normative function of the 
Conferences of Bishops: 11/1015 
(see CONFERENCE) 
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Proper Law (see INSTITUTES OF 
CONSECRATED LIFE) 

- notion: 11/1505 ( distinction with 
respect to Particular Law) 

- elements: 11/1505-1509 
- obligation to observe it: 11/1554 
Special Law (see ECCLESIASTI-

CAL LAW: special law) 
- concept: 1/372 
- revocation: 1/372 
Universal Law (see ECCLESIAS

TICAL LAW: universal law, 
LEGISLATOR) 

-author: 1/366 

CANONICAL COMPILATIONS 
(see ANCIENT CANONICAL 
SOURCES) 

CANONICAL EQUITY 
- concept: 1/357 
- nature: 11/138. IV/2142 
-as a manifestation of the pastoral 

nature of canon law: 1/146 
- its function in the application of 

the law: 1/337 
- its function in supplying lacuna 

legis: 1/357 
- levels of application: 1/358 
- aequitas scrip ta: 1/358 ( con-

cept) 
- aequitas non scripta: 1/359 

(concept) 
- in transfer of office: 1/1053. 

IV/2142-2145 (in the transfer of 
pastors) 

- in removal of office: 1/1065. 
IV/2142 -2145 (in removal 
of pastors) 

CANONICAL PENALTY (see 
PENAL LAW, DELICT) 

- terminology: IV/196 (synonym 
with sanction in the CIC) (see 
SANCTION) 
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- definition: IV/219, 321 (purpose
ful absence of definitions in the 
CIC) 

- concept and nature: IV/213, 217, 
228 (ultima ratio; see IV/364), 
230 ( coercive nature, the under
lying privation), 321-322 (path 
for its understanding), 360-361 
(the purpose of the penalty) 

- existence in the Church: IV/226, 
246 (general criteria for estab
lishing penalties) 

- purpose: IV /217, 227 (restoration 
of just social order), 246, 399 
(related to its cessation) 

- the penalty as instrument of 
communion: IV/201 ,  203, 204, 
223 (see PENAL LAW) 

- types of penalties: IV/213 
(medicinal or censure, and expi
atory: foundation for its distinc
tion; see IV/366), 222 (spiritual 
and temporal), 237 (perpetual 
expiatory), 238 (ferendae sen
tentiae and latae sententiae), 
242 (perceptive and facultative; 
determined and undetermined; 
see APPLICATION OF PENAL
TIES: discretionality), 315 (com
mon and proper), 389 
(semidetermined) (see CEN
SURE, EXPIATORY PENALTY) 

- latae sententiae penalties: 
IV /238 ( concept; exceptional 
character), 239 (particular juridi
cal regulation: its automatic 
nature, mitigating factors; obliga
tion to observe them; declara
tion), 240 (permanence in the 
CIC; efficacy), 248-249 (restric
tive criteria for establishing 
them), 287 ( efficacy of the miti
gating circumstances; see 
DELICT: punishable action), 297 
( efficacy of aggravating circum
stance), 34 7 ( expiatory penalties 
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that may be established as late 
sententiae ), 358 (imposing and 
declaring penalties latae senten
tiae ), 433 (goods protected in 
the CIC with penalties latae sen
tentiae) 

- passive subject: IV/222 (christi
fideles), 255 (dignity and protec
tion of rights), (penal law and 
religious: see INSTITUTES OF 
CONSECRATED LIFE, RELI
GIOUS) (see DELICT: Subjective 
Element, imputability) 

- principle of legality: 11/139, 140 
( natural foundation and its 
reception in the CIC). IV/213 
(within the scope of penal law) 
(see DELICT) 

- constitutive moment of the pen
alties: see PENAL NORMS 

- moment of imposition of penal
ties: see APPLICATION OF PEN
ALTIES 

- moment of extinctiont: IV /399 
(purpose of penalties and cessa
tion), 399 (ways of cessation 
death, fulfillment, remission) 
(see REMISSION OF PENAL
TIES) 

- delict of breach of obligations 
consequence upon a penalty: 
IV/541 (see DELICT) 

- other pastoral instruments: 
IV/216, 227 (nature and distinc
tion with respect to penalties) 
(see PENANCE: canonical penal
ties, PENAL REMEDY) 

- penalties for each of the delicts: 
IV/431 (guiding principles of the 
special section of penal law in 
the CIC), 433 (goods protected in 
the CIC with penalties latae sen
tentiae; with perceptive penal
ties), 434-435 criteria for 
specification) (see DELICTS 
established in the CIC) 
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CANONICAL PROVISION (see 
ECCLESIASTICAL OFFICE) 

Of ecclesiastical offices in gen-
eral 

- concept and nature: 1/899 
- elements: 1/900. 11/778 
- types: 1/903 
- active subject: 1/907, 930 (mak-

i_ng up for the negligent one) ( see 
infra Proceedings) 

- passive subject: 1/911 (require
ments of the candidates), 917 
(the ontological-sacramental sta
tus), 913 (judgement about suit
ability), 937 (competition on 
the merits), 912 ( capacity of the 
laity), 922 (incompatibilities and 
prohibitions), 927 (relevance 
of actually holding the office). 
11/329 ( offices reserved to cler
ics) (see infra proceedings) 

- requirements for validity: 
1/913, 924 (vacancy) 

- delict of usurping an ecclesiasti
cal office: IV/508-510 
(see DELICT) 

-act of provision: 1/932 ( written 
form), 933 (typology, ideal con
tent of the act) (see ADMINIS
TRATIVE ACT) 

- limits: 1/921 (incompatibilities), 
922 (prohibitions) 

- effects: 1/909 ( relation created 
between the subjects), 914 
( cases of nullity and rescission) 

- term: 1/919 (in general) 
- taking possession: 1/902 (juridi-

cal relevance), 1056 (relevance 
in transfers). 11/778 (nature) 

- rescission of the provision: 
1/1061 ( difference from removal) 

Proceedings 

- in general: 1/901, 905. 
11/778, 1087 (for the diocesan 
curia) 



Analytical Index 

a) free conferral 
- concept: 1/935 
- cases considered in the CIC: 1/936 
- competent authority: 1/938 
- intervention of third parties: 1/937 
- in the offices of the diocesan 

curia: 11/1087 
b) presentation and installation 
- notion: 1/940, 942 
- difference with respect to the 

election: 1/963 
- difference from postulation: 

1/1010 
- right of presentation: 1/941, 955 

(loss of its exercise due to negli
gence) 

- cases envisioned in the CIC: 
1/943 

- stages of the process: 
1/943, 944-945 ( election; installa
tion) (see ELECTION) 

- suitability of the candidate: 1/952 
- acceptance of the presentation 

by the candidate: 1/946, 953 
(renunciation or death) 

- effects of the presentation: 
1/947, 950, 959 

- limits: 1/949-950 
- multiple presentations: 

1/949 (types), 950 (successive 
presentation), 952 ( cases of suc
cessive presentations), 958 (fac
ulties of the authority in cases of 
multiple presentations) 

- installation: 1/957 ( competent 
authority, acceptance of the one 
presented), 958 (faculties in 
cases of multiple presentation, 
motivation of the act), 959 (obli
gation to install the one pre
sented; term) 

- effects of the installation: 1/959 
d) postulation 
- concept and nature: 1/1009, 1010 

(difference with respect to elec-
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tion and presentation), 1011 (con
comitance with the election) 

- procedure for the election of the 
candidate: 1/1011, 1013 (particu
larities in the election of the can
didate: see ELECTION), 1014 
(required majority) 

- procedure for postulation: 
1/1017, 1018 (initiative, compe
tent authority, obligatory nature, 
term) 

- revocation of the postulation: 
1/1018 

- improper postulation: 1/1011 
- effects: 1/1010, 1018 (juridical 

status the one postulated) 
- admission or rejection by the 

authority: 1/1018 (nature), 1020 
(effects of the rejection), 1021 
(effects of the admission; accep
tance by the candidate; silence) 

e) election (see ELECTION) 
-concept and regulation: 

1/944, 962 
- difference from presentation: 

1/963 
- difference from the postulation: 

1/1010 ( see supra d) postulation) 
- types of: 1/963 
- effects: 1/963, 1004 ( effects 

according to the type of election) 
- confirmation: 1/1005 (right to 

information), 1007 (request for 
confirmation), 1007 (obligatory 
nature, form, requirements and 
effects), 1008 (competent 
authority) 

CANONICAL SCIENCE 
(see CANON LAW) 

- notion: 1/25 ( object and formal 
perspective), 31 (the nature of 
science), 31 (historical notes), 
39 ( relationship with other sci
ences) 
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- epistemological characteristics: 
1/34 (formal object and perspec
tive), 36, (end) 42 (the require
ments of scientific thinking) 

- levels of canonical juridic knowl
edge: 1/27 (fundamental level), 
28 (scientific, casuistic and pru
dential level), 30 (autonomy and 
connection with the different 
levels), 37 (the prudential level: 
juridical prudence) 

-juridical method: 1/39 (notion 
and characteristics; the need 
for), 40 (causes), 41 (stages of 
scientific organization) 

- material resources of the juridi
cal method: 1/44 (abstraction), 
46 (juridical concepts), 49 
(hypothesis and theories), 49 
(juridical figures), 52 (simplify
ing by reduction), 53 (formal 
comparison and juridical fic
tions), 54 (formalism and public
ity), 56 (juridical language), 57 
(basic principles for the interpre
tation of the law) 

CANONICAL STATUS 
( see CHURCH: People of God, 
FAITHFUL, RIGHTS AND OBLI
GATIONS OF THE FAITHFUL: 
the right to freely choose one's 
state of life) 

- vision of status in the Church: 
11/2, 1473, 1915 

- concept of status: 11/121 

- use and meaning of the term 
"status" in the CIC: 11/8 

- clerical status: 11/204 (historical 
notes and meaning in the CIC) 
(see CLERIC) 

- consecrated status: 11/1455-1458, 
1463 ("states of perfection" in Vat
ican II), 1467-1468 (state and the 
call to holiness), 1469 (canonical 
elements of the consecrated sta-
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tusJ , 1473 (relativization of the 
notion), 1475-1476 (evangelical 
counsels and consecrated state), 
1554, 1762, 1912-1915 ( canonical 
status of consacrated seculars 
and canonical state) (see EVAN
GELICAL COUNSELS, CONSE
CRATED LIFE) 

- cases concerning the status of 
persons: IV/1026 (the action 
does not extinguish) (see 
ADJUDGE MATTER, PROCESS) 

CANONICAL SYSTEM 
(see CANON LAW, CANONICAL 
SCIENCE) 

- concept: 1/11 
- composition: 1/221 
- ends: 1/35 
- subjects: 1/289 (baptized), 290 

(non-baptized, baptized non
Catholics) 

- summit or high point: 1/34 7 
- lacunas: see ECCLESIASTICAL 

LAW 

CANONICAL TRADITION 
- as criterion for interpretation: 

1/254 

CANONIZATION 
- of Civil Law: see DEFERRAL 
- causes of canonization: IV /602 

(nature), 604 (regulation in the 
CIC/1917; current regulation; see 
Const. Ap. Divinus perfectionis 
Magister, in Part I, Apendix I), 
605 ( development of causes of 
canonization; subjects), 608-620 
(diocesan phase: procedure), 620 
(Congregation for the Causes of 
Saints), 621 (procedure in causes 
on virtues or martyrdom), 622 
(intervention In cases about mir
acles) 
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CAPACITY (see PERSON) 
-juridical and to perform acts: 

1/698 (concept) 
- specific cases of incapacity: 

1/701, 981 (to vote). IV/259 (to 
commit an offense) 

- guardianship/minors: 1/699 
- guardianship/incapacity: 

1/700, 701 
- procedural capacity/standing in 

court, guardianship: see THE 
PARTIES TO A CASE 

-capacity for marriage consent: 
111/1220 (see MARRIAGE CON
SENT: consensual capacity and 
incapacity) 

CARE OF SOULS 
- concept: 1/916 
- essential substance: 11/1256 
- types: 1/917. 11/1264 
- offices responsible for the care 

of souls in the diocesan struc
ture: 11/1036, 1320 (the parish 
priest as the office for the ordi
naria cura animarum) (see 
PASTOR, PARISH VICAR) 

- as an element of the actual con
cept of parish in the CIC: 
11/1256, 1283 (proper functions 
of the parochial pastoral care), 
1285 ( relationship with the Epis
copal care of souls), 1320 (the 
parish as the place for the ordi
nary care of souls) ( see PARISH) 

- as primary inspiration for the 
renovation of pastoral struc
tures: 11/1260, 1261-1264 (alter
native structures to the parish in 
case of need), 1440-1444 (human 
and territorial mobility of pasto
ral care: historical notes), (see 
PARISH) 

- special ways of providing paro
chial pastoral care: 11/1265-1275 
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- situations that require a specific 
way of pastoral care: 
11/1424, 1426, 1432, 1440-1444. 
111/191 (see CHAPLAIN) 

- pastoral care entrusted to reli
gious under the authority of the 
Bishop: 11/1816 

CASES OF NULLITY (see SPE
CIAL PROCESSES: Matrimonial 
processes) 

CATECHESIS (see MINISTRY THE 
WORD, MUNERA CHRISTI: 
Munus docendi) 

- overall view of regulation: 
111/8, 109 (fundamental aspects 
of the norms), 109 (source 
of the norms) 

- normative competencies over 
catechesis: 111/117 ( competency 
of the Holy See), 117 ( compe
tency of the diocesan Bishop), 
118 ( competency of Conferences 
of Bishops) 

- the notion of catechetical 
instruction: 111/107, 111 (pur
pose of catechesis) 

- categories: 111/109, 122 (types of 
parochial catechesis: see infra), 
123 ( catechesis of f amilies or in 
families) 

- subjects: 111/1 10 (pastors, those 
primary responsible; initiative of 
the faithful), 112 (the right of the 
faithful to catechize), 113 (mod
erating function of the author
ity), 114 (right-obligation of the 
parents), 122 ( obligations of the 
parish priests), 122 (catechesis 
that the parish priest must orga
nize; the obligation of the faithful 
to collaborate), 123 (promotion 
by the parish priest of family 
catechesis; catechetical respon
sibility of the priests), 129 (com
petencies of religious and 
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societies of apostolic life in their 
churches and apostolic works) 

- catechists: 111/133 (notion and 
types), 134 (permanent and assis
tant catechists), 135 (full time cat
echists: nature of their function 
and activity), 135-136 (right and 
duty of formation; obligation of 
Ordinaries to organize the perma
nent formation of catchists ), 136 
(for the catechists in missions or 
territory of mission land, see MIS
SIONARY WORK OF THE 
CHURCH: catechesis) 

- organization of catechesis: in 
parishes: 111/122 (types of cate
chesis ), 126 (of preparation for 
or related with the sacraments), 
127 ( continuity; adult cate
chesis ), 127 (for those physicaly 
or mentally impeded; obligation 
to participate or assist to cate
chesis in parishes) 

- instruments: 111/1 19 ( approval 
system and use of catechisms: 
see CATECHISM), 131 (use and 
adaptation of every useful tool), 
132 ( equilibrium between 
method and message) (see 
MEANS OF COMMUNICATION) 

- catechetical preaching: 111/101 
(see PREACHING) 

CATECHISM 
- system of approval and use of 

catechisms: 111/118-119, 120 
( substance of the catechisms), 
314 (discipline related to publi
cation) (see INSTRUMENTS OF 
SOCIAL COMMUNICATION, 
BOOKS) 

- types: 111/314 (types and univer
sal norms about catechesis) ( see 
CATECHESIS) 

- other critical writings: 111/314 
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CATECHUMEN (see CATECHU
MENATE) 

- notion and juridical status: 
111/175, 435, 459-462, 1651, 1696 

CATECHUMENTATE (see BAP
TISM, MISSIONARY WORK OF 
THE CHURCH: the evangeliza
tion process) 

-notion, purpose, types and 
grades: 111/173 (precatech
menate ) ,  173 ( content of the pre
catechumenate stage), 17 4 
(entering into catechumentate), 
175-177 (juridical status of cate
chumenates ) ,  (notion, purpose 
and grades) 

- regulation: 111/175 ( entrance into 
catechumenate: general norms), 
177 (restoration of adult cate
chumenate ), 178-179 (statutes 
issued by the Conference of 
Bishops: content and nature), 
435 (norms in force about cate
chumentate), 436 competencies 
of the Diocesan Bishop) 

CATHEDRAL 
- notion and relevance: 11/803 
- celebration of Eucharist by the 

Bishop: 11/803 

CATHOLIC CHURCH 
- moral personality: 1/234, 7 4 7 

(meaning) 

CATHOLIC EDUCATION (see 
MUNERA CHRISTI: Munus 
docendi) 

- global vision in the discipline of 
the Code: 111/7, 193-194 (new 
perspective of current regula
tion) 

- the notion of education: 111/224 
- subjects: 111/295 (primary juridi-

cal position of parents: see 
111/203) (see LAY PEOPLE: Right
obligation to educate offspring), 
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197 (social purpose of education: 
see 111/204), 198-199 (the church 
as subject of education). 
IV/452-457 (delicts; see DELICT) 

- the right of the Church to edu
cate: 111/198-199 (title and mani
festations; scope of the exclusive 
right of the Church), 200 (obliga
tions of pastors; right of vigi
lance and intervention) 

- teaching of religion in schools: 
111/230-233 (nature; substance; 
system) (see CATHOLIC 
SCHOOL: teachers of religion, 
BOOKS) 

- recipient: 111/201 (children and 
young adults) (see RIGHTS AND 
OBLIGATIONS OF THE FAITH
FUL: the right to Christian edu
cation) 

- means: 111/199 (see BOOKS 
CATHOLIC SCHOOL, CATHOLIC 
UNIVERSITY, ECCLESIASTICAL 
SCHOOL, ECCLESIASTICAL 
UNIVERSITY, MINISTRY OF THE 
WORD) 

CATHOLIC SCHOOL (see CATH
OLIC EDUCATION) 

- concept: 111/222 ( debate 
between formal and substantial 
criteria: see 111/209-210, 216), 223 
(technical concept) 

- types: 111/223 ( categories and 
requirements; foundation and 
recognition), 225 (denomination 
as "Catholics": requirements), 
226 (schools promoted by the 
free initiative of the faithful: 
characteristics and regulation), 
227 (intervention of authority) 

- substantial characteristics: 
111/223-224 

- relation to the right/obligation of 
parents to educate: 111/203, 204 
(responsibility and initiative with 
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respect to the school; family and 
school), 205 ( cooperation 
between parents and teachers), 
206 (the right to freely choose 
the school: nature and scope of 
application), 207 (substance of 
the right to choose the school), 
208 (requirements of distribu
tive justice), 209 (the obligation 
to send offspring to schools that 
prosee catholic education: 
nature and necessity), 210 
(schools included in the concept; 
circumstances that remove 
responsibility; the obligation to 
make up for the lack of catholic 
education in school) 212 (the 
obligation to make every effort 
that state legislation guarantees 
religious and moral formation in 
the school) (see LAY PEOPLE: 
Right-obligation to educate off
spring; the Right to freedom in 
temporal matters) 

- right and obligation of the 
Church to create and direct 
schools: 111/214 (foundation and 
nature), 215 (office-holders: the 
role of the hierarchy and of the 
other faithful), 220 (the obliga
tion of the diocesan bishop: the 
principle of subsidiary), 221 
(technical and professional 
schools) 

- exclusive competency of the 
Church over Catholic religious 
education: 111/228 (the principle 
of exclusive competence), 229 
( activities encompassed by this 
principle, specific conse
quences), 230 (competent 
authorities) 

- competencies of ecclesiastical 
authorities over catholic schools: 
111/238 ( competencies of the 
diocesan bishop: schools under 
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his care), 239 ( competency to 
give general guidelines; vigilance 
about catholic identity and 
autonomy of the schools), 240 
(the right to visit; professional 
quality of catholic schools) 

- teachers: 111/224 ( qualities; pos
sibility of non-catholic teachers), 
225 (integrity and sound 
doctrine) 

- teachers of religion: 111/229 
(teachers of religion in any 
school: judgement of suitability), 
230 ( competencies of the local 
Ordinary), 231-232 (qualities and 
juridical condition; nature of its 
activity), 234 (the right of the 
local Ordinary to appoint or con
firm teachers: scope of applica
tion), 235 (cases in which the 
bishop appoints or confirms), 
236 ( criteria to evaluate the can
didate's suitability), 237 (canoni
cal regulation of teachers of 
religion: canonical regulation) 

- schools of religious institutes: 
111/217-218 

CATHOLIC UNIVERSITY 
- vision of the subject as a whole 

in the CIC: 111/8 
- concept: 111/241, 245 (substantial 

concept: elements), 246 (techni
cal-formal criteria), 270 (distinc
tion with respect to other 
institutions of higher studies) 

- the use of the name catholic uni
versity: 111/245 

- the right of the Church to estab
lish and direct universities: 
111/241 ( nature and technical jus
tification), 242 (relationship sci
ence-faith), 243 ( diversity of 
initiative; responsibility of the 
laity) , 249 (responsibility of the 
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Conference of Bishops), 250 
(international cooperation) 

- competencies of the authority: 
111/246 (relationship with the 
Apostolic See), 24 7 Guridical 
bond with the authority: modali
ties; autonomy; universities not 
formally catholic), 248 (possible 
configuration of universities sub
stantially catholic), 250 (dimen
sions of the obligations of the 
pastors), 251 (doctrine vigilance 
and autonomy), 254 ( coordina
tion of competencies with 
respect to the appointment and 
removal of professors), 255 (vigi
lance of the catholic identity) 

- professors: 111/253 ( elements of 
their juridical relationship with 
the catholic university), 253 
( qualities; consequences of the 
lack of required qualities), 254 
( competencies of the academic 
and ecclesiastical authority in 
the appointment and removal) 

- presence of theological studies 
in all universities: 111/257 
(importance; the obligation of 
the ecclesiastical authority), 258 
(means: colleges, institutes or 
chairs; the recipient of the teach
ing), 259 (teaching theology to 
the laity: characteristics), 260 
(purpose: synthesis of knowl
edge or learning), 261 (profes
sors: see THEOLOGY) 

- pastoral work in universities: 
111/268 ( concept; responsibility 
of the diocesan bishop) , 269 
( adequate means; coordination 
of competencies) 

CELIBACY 
- notion of Christian celibacy: 

11/123, 1555 
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-priestly celibacy: 11/254 , 346 
(nature), 347 (foundation of the 
present discipline) 

- formation for priestly celibacy: 
11/254, 255 ( criteria and means) 

- obligation of celibacy for clergy: 
11/346 (see CLERGY: obligation 
of celibacy) 

- delicts of concubinage and per
sistence in external state of sin 
against the sixth commandment: 
IV/545-546 (see DELICT) 

- dispensation from the obligation 
of celibacy: 11/34 7, 402 (in cases 
of loss of the clerical state), 402 
( causes and procedure: histori
cal notes), 404 (present norms) 

- matrimonial impediment arising 
from sacred orders: see IMPEDI
MENT 

- consecrated celibacy: 
11/1556, 1795 ( application 
of the law on celibacy to reli
gious: foundation) ( see EV AN
G ELI CAL COUNSEL: chastity) 

- matrimonal impediment arising 
from vows: 111/1 191 (see IMPED
IMENT) 

- delict of attempted matrimony of 
a cleric or a religious in perpet
ual vows: 111/1 190, 1 194. 
IV/542-544 (see DELICT) 

- celibacy of laity: 11/1555-1556 

CEMETERY (see BURIAL , FU
NERALS, SACRED PLACES) 

- historical notes: 111/1786, 1868 
- regulation and systematic place 

in the CIC: 111/1869, 1870 
(reform of the 1917 Code) 

- concept: 111/1870 
- benefit of the church having its 

own cemeteries: 111/1870, 1871 
(Church-State relationship) 

- cemeteries prior to parishes, reli
gious institutes and other juridi-
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cal persons or families: 111/1872 
(prior legislation), 1873 (present 
regulation; parochial cemetery; 
cemetery of religious institutes) , 
187 4 ( cemeteries that belong to 
other juridical persons or fami
lies) 

- blessing of the cemetery: 111/1871 
( or blessing of the grave or sepul
chre) (see SACRAMENTALS) 

- norms of Particular Law: 
111/1879 (mandate to regulate by 
particular norms; competent 
authority), 1880 (necessary 
causes of particular norms; pos
sible form or makeup of those 
norms), 1881 (the substance of 
particular norms) 

CENSOR (see BOOKS) 

CENSURE (see CANONICAL PEN
ALTY) 

- concept and nature: IV/213, 366, 
399 ( distinction between cen
sures and expiatory penalties) 

- function of medicinal penalties: 
IV/229 

- criteria for the establishment of 
censures: IV /246 (general crite
ria for the establishment of pen
alties), 248 (latae sententiae 
penalties), 249 (censures in gen
eral; excommunication) (see 
PENAL NORMS) 

- types: (see INTERDICT, EXCOM
MUNICATION, SUSPENSION) 

- requirements for imposing them: 
IV/213, 382 (contumacy) (see 
APPLICATION OF PENALTIES: 
imposition of censures) 

- imposition: see APPLICATION 
OF PENALTIES 

- suspension of effects in some 
cases: IV/339-340 

- cessation: see ABSOLUTION 
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- absolution in the internal sacra
mental forum: 11/1234 (faculties 
of the penitentiary), 1235 Guris
dictional nature), 111/774-775. 
IV/412-415 (urgent case) (see 
INTERDICT, EXCOMMUNICA
TION) 

CERTIFICATES 

- about the canonical status and 
other circumstances of the faith
ful: 11/1342 (see ECCLESIASTI
CAL ARCHIVES, DOCUMENT, 
PARISH BOOKS) 

CHANCERY (see DIOCESAN 
CURIA) 

- nature of the office: 11/1134 

- functions: 11/1 101-1 102 ( signa-
ture of the acts of the curia: 
necessity and relevance), 1135 
(main function; relevance of par
ticular law), 1135 (draft and sig
nature of the acts), 1137 
( condition of chief notary: see 
NOTARY; condition of secretary) 

- personal qualities: 11/1 136 (pos
sibility of lay person holding the 
office), 1137, 1141 (qualifica
tions) 

- removal from office: 11/1 145 
( competent authority), 1146 Gust 
cause), 114 7 (intervention of the 
college of consultors; adjust
ments when dealing with laity) 
(see ECCLESIASTICAL OFFICE: 
loss of) 

CHAPLAIN 

- notion and nature: 11/1424 (his
torical notes about the figure), 
1425-1426 (influence of Vatican 
II; post-conciliar legislation), 
1427 (definition in the CIC: care 
of souls as fundamental element; 
see CARE OF SOULS) 
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- characteristics of the office: 
11/1427, 1428 (flexibility) 

- types: 11/1432 (different types in 
one particular Church), 1440 
(the need to provide for the care 
of souls through chaplains) 

- human mobility as a source of 
pastoral care: 11/1440, 1441 (his
torical notes) 

- military chaplains: 11/1445-1446 
(see ORDINARIATE: Military) 

- of public associations: 11/5 11 
(nomination by the authority), 
511 ( requirements and preroga
tives) , 514 (removal) , 1432 

- of private associations: 11/550 
(nomination of the member of 
the council: difference from pub
lic associations) , 1432 

- of the house of a lay religious 
institute: 11/1437 (nomination), 
1438 (functions) 

- nomination: 11/1429-1430 (multi
ple possibilities), 1431 (nomina
tion and canonical mission in 
some cases) (see CANONICAL 
PROVISION) 

- specific pastoral formation: 
11/1430, 1431 (particular pastoral 
needs), 1432, 1444 (possibility of 
specific institutional channels) 
(see FORMATION OF CLERIC) 

- faculties: 11/1434 (general princi
ple), 1434-1435 (general faculties 
of all chaplains), 1435 (faculties 
of hospital chaplains, prison and 
sea voyage), 1447 (cases in 
which the chaplain is rector of a 
church; see CHURCH RECTOR) 

- coordination with parish care: 
11/1448 

- removal of chaplain: 11/1449 
(requirements and procedure) 
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CHAPTER 
- new configuration of the chap

ter: 11/1221 (historical notes) 
- nature and different types: 

11/1222 
- erection, alteration or suppres

sion: 11/1224 (reserved to the 
Apostolic See) 

- proper end: 11/1222 (liturgical 
function) 

- other competencies: 11/1222-
1223 (granted by the Law), 1222-
1223 ( eventually entrusted by the 
Bishop), 1224 ( care of the histor
ical and liturgical patrimony) 

-participation in the naming of 
Bishops: 11/756 ( existing situa
tions) 

- possibility of taking over the 
functions of the college of con
sultors: 11/907, 1218 (see COL
LEGE OF CONSULTORS) 

- participation of the members in 
the provincial council: 11/1222 
(see PARTICULAR COUNCIL) 

- participation of the members in 
the diocesan synod: 11/1060, 
1222 (see DIOCESAN SYNOD) 

- relationship of the chapter to a 
parish: 11/1240 (historical notes), 
1240-1241 ( discipline in force; 
alms given to a church which is 
at the same time parochial and 
capitular) (see PARISH) 

- statutes: 11/1226 (need, elabora
tion), 1227 (approval from the 
Bishop!; benefit of rules and reg
ulations), 1228 (function and 
importance; with respect to the 
foundational laws), 1228 (funda
mental content) (see STATUTES) 

- nomination of canons: 11/1236 
( exclusive competence of the 
Bishop), 1237 ( qualities or char
acteristics of the candidates; 
duration or length of the 
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appointment), 1238 (honorary 
canons) 

- the rights of the canons: 11/1229 
( compensation), 1230 (insignia: 
current regulation), 1237 (taking 
possession of the office) 

- president of the chapter: 11/1232 
(function), 1237 ( designation 
and confirmation) 

- canon penitentiary: 11/1234 
(function; designation; facul
ties), 1235 (incompatibilities; ful
fillment of the office by another 
presbyter) 

- other offices: 11/1233 (recourse 
to tradition; other auxiliary 
clergy of the chapter) 

CHAPTER (see INSTITUTES OF 
CONSECRATED LIFE, SUPE
RIOR) 

Of Institutes of Consecrated 
life in general 

- notion and nature: 11/1541 
- prerogatives in the governance 

of the Institute, see INSTITUTES 
OF CONSECRATED LIFE: inter
nal government of the institutes 

Of Religious Institutes 
- general chapter: 11/1663 

(nature), 1664 (authority and 
types), 1665 (functions; composi
tion), 1666-1667 (celebrationn; 
proposals presented to the chap
ter) 

- other chapters: 11/1668 (typol
ogy; provincial chapter), 1669 
(local chapter; required sub
stance of the proper Law con
cerning provincial and local 
chapters) 

- other participating entities: 
11/1670 (freedom of institution; 
commissions), 1671 (norms 
about their functioning) 
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Of secular institutes 
- chapter or collegial bodies: 

11/1985 
Of societies of apostolic life 
- general assemblies and other 

collegial bodies: 11/1895 

CHARISMS 
- respect for legitimate charisms: 

11/92 

CHASTITY (see CELIBACY, EVAN
GELICAL COUNSEL) 

CHRISM (see CONFIRMATION) 

CHRISTIAN INITIATION (see 
BAPTISM, CONFIRMATION, 
EUCHARIST) 

- Christian initiation: 111/401 (bap
tism as the door to the sacra
ments), 402 (unity of the three 
sacraments of initiation) , 463 
(immediate administration of the 
three in cases of adult baptism) 

- confirmation and Christian initi
ation: III/ 497-499 ( confirmation 
and Christian initiation), 511 
( celebration within the Eucha
rist) 

CHRISTIFIDELES 
(see FAITHFUL) 

CHURCH 
- constitution and evolution: 

1/59-60 
- the church as non-equal society: 

11/43 (historical notes) 
- history of the institutions: see 

CANON LAW 
- structure of the church: 11/4 
- capturing its image in the CIC: 

11/11-12 
- the community and hierarchical 

element: 11/573 
- Church and ecumenism: see 

ECUMENISM 
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Communio Ecclesiarum 
(see PARTICULAR CHURCH) 

- communio Ecclesiarum: 11/575 
(universal and particular dimen
sions), 581, 707, 710 (gradual 
approach in the juridical expres
sion of both dimensions: see 
11/717), 714 (mutual immanence 
of universal and particular lev
els), 717 (position of the Pope in 
the communio Ecclesiarum), 
1029 (communio Ecclesiarum 
and relationship between confer
ences of bishops) 

- primacy of the Pope over the 
particular churches and their 
groupings 11/601, 602 (relation
ship with the power of the bish
ops in their Churches, ways to 
exercise), 717 (juridical control 
of guardianship), 772 (immediate 
power of the bishop and of the 
Roman Pontiff), 773 (pontifical 
reservation), 787 (universal 
solicitude of the Pope and the 
bishops), 812-813 (competen
cies excluded from the power of 
bishops), 816 (function of the 
bishops in safeguarding unity), 
888 (relevance of the munus pet
rinum in vacant or impeded 
see), 892 (cases where the exer
cise of jurisdiction of a particular 
bishop is prohibited), 908 (infor
mation to the Apostolic See in 
special situations), 1023-1024 
(the conference of bishops and 
collegial sollicitude) 

- faithful belonging to the univer
sal and the particular church: 
11/716 

Hierarchical constitution (see 
HIERARCHY OF THE CHURCH, 
SACRED PASTORS) 

- institutional or hierarchical prin
ciple: 11/5, 43, 202 
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-place of the hierarchical struc
ture in the constitution of the 
Church: 11/573 (communiofide
lium and communio hierar
chica),  575 (universal and 
particular dimensions), 602 
( communion between the Pope 
and the bishops and with the 
whole Church) 

- primatial and episcopal functions 
in the People of God: 11/768 

- communio hierarchica and ful
fillment of the laws: 11/817 

- made visible in the structure of 
the CIC: 11/577 (system of Book 
II, part II) 

- supreme authority: see 
SUPREME AUTHORITY 

People of God (see COMMUN
ION, CO-REPSONSIBILITY, 
DIVERSITY, EQUALITY, FAITH
FUL) 

-notion and notes: 1/4, 5 ( charac
teristics). 11/768 

- social ties: 1/6, 7 (governing prin-
ciples) 

- institution and community: 1/7 
- key concepts: 11/4 
- the need for law: 1/8, 9 (struc-

tured function of the People of 
God), 9, 139 Guridical nature of 
Canon Law) 

- principles of constitution: 1/6, 
141 (captured in the reform of 
the CIC). 11/5 ( equality, diver
sity), 42 (equality, diversity, hier
archical principle), 768 

- institutional or hierarquical prin
ciple: 11/5, 43, 202, 573 (com
munio fidelium and communio 
hierarchica) 

-juridical situations derived from 
communion in faith and means 
of salvation: 11/76 

- impact of the concept in the 
reform of the CIC: 1/142. 11/2, 5 
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(guiding principles of Book II), 
1033 (made visible in the struc
ture of the Particular Church) 

- surpassing concept of the classi
cal vision of the Church: 11/3 
(see CANONICAL STATE) 

- relation between common and 
ministerial priesthood: 11/158, 335 

CHURCH (TEMPLE) 
(see SACRED PLACES) 

- priority among other sacred 
places: 111/1784 

- definition in the CIC: 111/1808 
( essential elements) 

- right of the faithful to have 
access to the Church: 111/1809, 
1822 (free and gratuitous access 
during sacred celebrations) 

- types of churches: 111/1810 
- building of churches: 111/1812 

(the need for consent of the 
diocesan bishop or for the dioce
san bishop's consent), 1813 
(form of consent; prior judge
ment about the existence of suf
ficient grounds and viability) , 
1814 (churches of religious insti
tutes), 1815 (fulfillment of the 
requirements related to liturgy 
and sacred art) 

- dedication or blessing: 111/1816-
1817 (current norms) (see SAC
RAMENTALS) 

- title of churches: 111/1818 
(necessity; possible title hold
ers; prohibition of changing the 
title after dedication; Titular and 
Patronal) (see WORSHIP OF 
SAINTS) 

- possibility of performing all the 
acts of divine worship in 
churches legitimately dedicated 
or blessed: 111/1819 ( exception 
for parochial rights) ( see ALTAR) 
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- care and maintenance of 
churches: 111/1820 ( care, clean
ing, vigilance over designated 
activities), 1821 (custody of 
sacred and precious goods; bells; 
see TEMPORAL GOODS) 

- designation of a church for pro
fane use: 111/1823 ( competence 
and conditions), 1832 (other 
grave causes) 

- right of religious clerical insti
tutes to have a church: 11/1596. 
111/1814 (permission of the 
bishop to build) 

CHURCH-STATE AGREE
MENTS (see INTERNATIONAL 
AGREEMENTS, RELATION
SHIPS CHURCH-STATE) 

CIVIL LAW (see REFERRAL) 

CLERGY (see BISHOP, DEACON, 
FAITHFUL, PRESBYTER, 
PRIESTLY VOCATION, SACRED 
ORDER,) 

In general 
- notion in the CIC: 11/9, 202 ( com

parison with sacred minister), 
207 (historical notes) 

- clerical state: 11/203 ( origin and 
grades of the sacrament), 204 
( clerical status: historical notes 
and meaning of the concept in the 
CIC) (see CANONICAL STATE) 

- the call to sanctity: 11/58 (histori
cal notes), 331 (spirituality; see 
11/343), 340 (the obligation to 
strive for sanctity; see: the obli
gation to search for sanctity) 

- mobility: 11/300, 302 (see 
AGGREGATION) 

Juridical statute 
- notion: 11/203 
- the discipline of clergy in the 

CIC: 11/205 (systematic ordina
tion) 
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a) Formation: see FORMATION 
OF CLERGY, MAJOR SEMI
NARY, MINOR SEMINARY 

b)Incardination: see INCARDI
NATION 

c) Obligations and rights ( see 
RIGHTS AND OBLIGATIONS 
OF THE FAITHFUL) 

- foundation: 11/207 
- regulation in the CIC: 11/207 

( obligations expressly formu
lated or stated), 208 (prohibi
tions; rights expressly 
recognized) 

- responsibility of the Bishops: 
11/790 

- formation for priestly obliga
tions: 11/254 

- particularities of the regulation 
for permanent deacons: 
11/390-393 

- loss of the rights and freedom 
from obligations: 11/406 (see 
infra: Loss of the clerical state) 

the obligation of availability 
and fidelity in the ministry 

- foundation: 11/330 ( see infra the 
right to exercise ministry) scope 
and manifestations: 11/331 

- sphere or area of autonomy: 
11/331, 351 

the obligation of celibacy (see 
CELIBACY) 

- nature and foundation: 
11/346, 347 

- commitment prior to ordination: 
111/973 (prior rite of commit
ment to celibacy) 

-juridical effects: 11/346 
- dispensation: 11/347, 402 (in 

cases of loss of clerical state), 
403 ( causes and procedure: his
torical notes), 404 (current 
norms), 406 
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- discipline for permanent dea
cons: 11/348 

- norms of prudence: 11/348 
- delict of attempted marriage: 

IV/542-544 (see DELICT) 
- delict of living in concubinage 

and of persistence in another 
external sin against the sixth 
commandment: IV /545-546 ( see 
DELICT) 

the obligation of fraternal 
union and cooperation 

- foundation: 11/333 
- manifestations: 11/335, 353 (in 

connection with the right of 
association or to associate), 
1400-1402 (the role of the vicar 
forane) 

- the benefit of some common life: 
11/360, 361 (nature and manifes
tations) ( see obligation of resi
dency) 

the obligation of obedience and 
reverence to the pastors 

- enunciated in the CIC: 11/325 
- foundation and manifestation: 

11/326, 327 (relationships of pres
byters with the proper Bishop) , 
790-791 (see the obligation of 
availability and fidelity in the 
ministry) 

- correlative obligations of the 
Bishops: 11/327-328, 790 

the obligation of residence 

- foundation: 11/371 (factors that 
influenced the present regula
tions) 

- subjects that are bound: 11/372 
(general norm and specific 
cases) 

-content: 11/373 
- legitimate absence: 11/372 
- common life of diocesan clerics: 

11/360 (general recommenda
tion), 361 (discipline in the CIC), 
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1388 (general reasons of conve
nience and ways; the case of 
parochial vicars), 1389 (variety of 
modalities and circumstances) 

- the delict of not observing the 
obligation of residence: 
IV/547-548 (see DELICT) 

the obligation to acknowledge 
and promote the mission of 
laity (see LAY PEOPLE) 

- foundation: 11/335 
- manifestations: 11/336 
the obligation to foster peace, 

harmony and j ustice 

- foundation and nature: 11/384 
( see infra: Prohibitions: of social 
nature) 

the obligation to live a simple 
life and of poverty 

- foundation and nature: 11/368 
- manifestations: 11/369 ( destina-

tion of remaining goods), 370 
( administration of goods). 
111/698-699 ( connection with 
stipends) 

the obligation to seek holiness 

- nature and foundation: 11/340 
- specification of the universal call 

to sanctity: 11/58 (historical 
notes), 342, 1475 

- spirituality: 11/331, 343, 353 (in 
connection with the right of 
association; see infra the right of 
association) 

- means: 11/343, 344 (the obliga
tion to observe the liturgy of the 
hours and spiritual retreats), 790 
(responsibility of the Bishops), 
1402 (the role of the vicar 
forane) 

the obligation to wear ecclesi
astical dress 

- foundation and scope: 11/37 4 
- those who are obliged: 11/375 
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-particular norms: 11/375 
-permanent deacons: 11/389 
the right of association ( see AS

SOCIATIONS OF FAITHFUL: as
sociations of clerics) 

- foundation: 11/351 
- manifestations: 11/352 
- competency of the hierarchy: 

11/352, 788 
- limits: 11/352 
the right to appropriate remu

neration 
- foundation and nature: 11/363 
- the reform of the discipline 

about the support of clerics: 
11/364. 111/701 (historical notes 
in connection with stipends: see 
STIPENDS) (see SUPPORT OF 
CLERGY) 

- the subject in law: 11/365 (rela
tion to ecclesiastical ministry). 
IV/490 (affectation of the right 
by a canonical penalty) 

- subject of correlative obliga
tions: 11/365, 791. 111/698-699 
(relation to stipends; see STI
PENDS) 

- determination about the quan
tity: II 365-366 

- status of the cleric who loses the 
clerical state: 11/409. IV/391 (by 
virtue of a canonical penalty) 

the right to exercise ministry 
( see supra: the obligation of 
availability and fidelity in the 
ministry) 

- foundation and limits: 11/330. III/ 
996 (irregularities and impedi
ment to exercise the order 
received; see SACRED ORDER) 
deacon who refuses presbyteral 
ordination: 111/976 Quridical situ
ation) 

- status of the cleric who loses the 
clerical state: 11/407 
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- the faculty of preaching: see 
PREACHING 

- the exercise of the mun us sanc
tificandi: see MUNERA 
CHRISTI: Munus sanctificandi 

- the delicit of coercion or impedi
ment to exercise ministry: 
IV/487-489 (see DELICIT) 

the right to vacation time 
- foundation and content: 11/373 
the right to welfare and social 

security 
- foundation: 11/367 
- note of attention: 11/367. IV/89 

( organization with respect to the 
administration of goods; see 
TEMPORAL GOODS: Adminis
tration of goods) 

- correlative obligations: 
11/367, 791 

- the situation of the cleric who 
loses the clerical state: 11/409 

-priests retirement: 11/1356-1359 
(system in force, the situation in 
Spain) 

the right-obligation to continu
ing formation (see ACADEMIC 
DEGREES, FORMATION OF 
CLERICS) foundation and neces
sity: 11/356 

- approach and purpose: 11/357 
- means: 11/357, 344 (spiritual 

retreats), 373 (sabbatical time) 
- organization: 11/358 
- obligations in line with authority: 

11/358, 790-791 
- recommendation for common 

life for the newly ordained: 
11/361 

d)Prohibitions 
- basis for and general system: 

11/378 (area in which they oper
ate) 

- prohibition of social nature: 
11/379 (to avoid conduct unbe-
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coming or foreign to the clerical 
state), 380 ( exercise of public 
office), 385 ( active participation 
in politics and the direction of 
trade unions), 386 (active role in 
political parties), 387 ( excep
tional cases), 394 (volunteering 
for military service), 396 (the 
obligation to take advantage of 
all exemptions afforded by the 
state from public civil offices) 

- prohibitions of financial nature: 
11/380 (improper lucrative minis
terial activities), 381 (surety and 
cosigning; assuming obligations 
to make payment on demand), 
382 ( conducting businesses and 
trade: characteristics), 383 (per
mission and the breach of the 
norm) 

- the delict of illegitimate trade: 
IV/541 (see DELICT) 

- special regulation for permanent 
deacons: 11/388 

e) Loss of the juridical status of 
cleric 

- notion and nature: 11/399 (histor
ical notes) 

- distinction between loss of the 
clerical state and dispensation 
from obligations: 11/399, 406 

- different situations: 11/400 (in 
general), 401 (invalid ordination; 
penalty of dismissal), 402 ( dis
pensation) (see SPECIAL PRO
CESSES: grounds for declaring 
the invalidity of sacred ordina
tion) 

-situation of the faithful who 
loses the clerical state: 11/406 
(the effect of the loss of state), 
407 ( with respect to the exercise 
of ministry), 408 (with respect to 
the task of teaching), 409 (spiri
tual and material assistance). 
IV/391 (support of the cleric 
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charged with penalty of dis
missal) 

- rehabilitation of dispensed cler
ics: 11/411  (nature and founda
tion), 412 (norms and 
requirements) 

CLOISTER (see RELIGIOUS 
HOUSE: cloister) 

COERCION (see DECEIT, FEAR, 
FORCE) 

CODE OF CANON LAW/1917 
- history: 1/114 (origins), 114 

(application), 121 (history of its 
reform) 

- underlying ideas to the codifica
tion, purpose and results: 1/205 

Reform 

-Principia quae Codicis Juris 
Canonici recognitionem dirig
ant: 1/136 (proposals and guiding 
principles of the council), 138-
149 (explanation). 

- the need for the reform: 1/123, 
210 (influence of Vatican II) 

- process of reform: 1/123 ( consti
tution of the Pontifical Commis
sion), 125 (the method), 129 
(body of consultors), 130 
( Quaestiones fundamentales ), 
132 (first consultation with the 
Episcopate), 133 (study groups: 
constitution, evolution), 135 
( development of the Schema of 
the Lex Ecclesiae Fundamenta
lis ), 136 (proposals of the coun
cil), 138 (directive principles), 
(deployment of principles), 149 
(the system), 151 (preparation 
and revision of the Schemata), 
153 (the scope of the consulta
tion: contributions of the episco
pate), 156 (the Schema Codicis 
of 1980), 157 ( consultors, ses
sions and hours of collegial work 
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for each Book), 158 (last Plenary: 
preparation and development), 
160 (issues considered at the Ple
nary), 161 (preparation of the 
Schema novissimum), 162 (last 
revision of the experts commis
sions and of the Bishops), 163 
(issues examined or reviewed by 
the commission of experts), 164 
(introduced changes), 165 (pro
mulgation) 

CODE OF CANON LAW/1983 
- history: see CODE OF CANON 

LAW/1917: Reform 
- underlying ideas to codification, 

purposes and results: 1/205 (in 
the 1917 Code), 209 

-the influence of Vatican II: 1/210 
(footprints of the Council in the 
CIC). 11/2-3, 11 ( capturing the 
image of the Church) 

- laying down the principles of the 
Council: 1/137. 11/12 

- laying down the directive princi
ples of reform: 1/139 (the juridi
cal dimension), 141 (communio 
and mutual responsibility) , 144 
(collegiality), 146 (the pastoral 
dimension), 183 (subsidiarity) 

-juridical dimension: 1/139, 216 
- system: 1/149 ( reform of the sys-

tem of the 1917 Code), 216 (con
sideration of the matter as a 
whole), 214 (from Book I: Gen
eral Norms) . 11/10 (from Book II: 
The People of God), 574 (from 
part II of Book II: hierarchical 
constitution), 1451-1455 (from 
part III of Book II: consecrated 
life and societies of apostolic 
life), 1762 (about rights and obli
gations of religious institutes and 
their members), 1973 (societies 
of apostolic life). 111/1 (the tria 
munera Christi in the system of 
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the CIC), 2 (from Book III), 55 
(the ministry of the Word), 287 
(the discipline of the means of 
communication), 346 (the 
munus sanctificandi and Book 
IV), 357 ( divine worship, sacred 
times and places), 495 (the disci
pline of confirmation), 562 (the 
discipline of the Eucharist), 749 
( the discipline of penance) , 845 
(norms on indulgences), 897 (the 
regulation of sacred orders). 
IV/3-6 (Patrimonial Law: Book 
V), 209 (Penal Law: Book VI), 
567 (the general norms of Proce
dural Law: Book VII), 708 (hier
archical grades and types of 
tribunal), 1025, 1042 (specific 
judicial actions) 

- connections with the previous 
legislation: 1/165 

- the delict of coercion in the exer
cise of ministry or ecclesiastical 
power, in elections or in the use 
of ecclesiastical goods: 
IV/487-489 (see DELICT) 

COLLECTIONS (see OBLIGA
TIONS OF THE FAITHFUL) 

COLLEGE 

Collegial acts (see JURIDICAL 
ACT) 

- forming the will of the college: 
1/778 (in elections), 779 (in other 
acts), 961, 968 (general proce
dural system) (see ELECTION) 

- the formation of consent or 
counsel for an act of authority: 
1/809 (notions), 810 (convoca
tion and meeting), 810 (majority 
required) 

In general 
- concept in the CIC : 1/961. 11/589 

(in the College of Bishops) 
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- colleges and the consultative 
function: see COUNCIL 

COLLEGE OF BISHOPS (see 
CHURCH: Hierarchical constitu
tion, COLLEGE, ECUMENICAL 
COUNCIL, HIERARCHY OF THE 
CHURCH, ROMAN PONTIFF, 
SUPREME AUTHORITY) 

- collegiality and co-responsibility: 
1/144, 968 (episcopal co-respon
sibility and autonomy of gover
nance) 

- the meaning of the term college: 
11/589, 610 

- collegiality in the broad sense: 
11/684 (in the collaboration of 
persons and institutions with the 
Papal office), 675 (Roman Curia 
and College of Bishops), 924 (the 
meaning of collegiality in group
ings of Particular Churches: see 
PARTICULAR CHURCH), 925, 
993 (Conference of Bishops and 
collegiality: see CONFERENCE 
OF BISHOPS) 

- Apostolic College and College of 
Bishops: 11/588, 589 (relation
ship Head-members), 610 (suc
cession of the Apostolic College) 

- communion between the Pope 
and the Bishops and the entire 
Church: 11/602, 610, 627 (colle
gial affection: see SYNOD OF 
BISHOPS), 674 (the function of 
the Roman Curia), 708 (com
munio Episcoporum and com
munio Ecclesiarum), 787 (the 
universal sollicitudo of the Pope 
and the Bishops), 1023-1024 
(participation of the Conference 
of Bishops), 1029 (communio 
Ecclesiarum in the relationship 
between Conferences of Bish
ops) (see CHURCH: Communio 
Ecclesiarum) 
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- sollicitudo omnium Eccle
siarum: 11/787 (manifested in 
the diocesan Bishops), 924 (in 
the groupings of Particular 
Churches) 

- primacy and collegiality: 11/586 
(thesis of connection and consid
eration in the CIC), 602 (primacy 
and communion), 611, 675 (pet
rine ministry) 

- the nature of the College of Bish
ops: 11/610 (the subject of the 
supreme authority) 

- organic structure: 11/610, 611 
(position of the Head and mem
bers) 

- exercise of power: 11/612 (sol
emn exercise), 613 (non council
iar exercise), 614 (prerogatives 
of the Head) 

- confirmation and promulgation 
of collegial extracounciliar acts: 
11/624 

- the exercise of the infallible mag
isterium: 111/25-26 (types of), 
27 (particular requirements) 
(see MAGISTERIUM OF THE 
CHURCH) 

COLLEGE OF CARDINALS 
-concept and nature: 11/651 
- statutes: 11/652 
- functions: 11/652 ( election of the 

Roman Pontiff), 652 ( consulta
tive function), 670 (functions 
Vacante See) (see in Part I, 
Appendix I, Const. Ap. Universi 
Dominici gregis, which revises 
the norms on the election of the 
Roman Pontiff) 

- offices within the College: 11/660 
(Dean and Sub-dean), 664 (the 
right of the Dean; the rights of 
the Protodeacon), 670 (listing of 
other offices) 
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- creation of Cardinals : 11/657 
( current privileges), 657 (per
sonal requirements and acquisi
tion of rights) 

- the rights of Cardinals: 11/657 
(special norms), 641 (personal 
exemption or dispensation) 

- the obligations of Cardinals: 
11/666 (the obligation to reside 
in Curia and to assist to convo
cations) 

- orders of Cardinals: 11/654 (tran
sit from one order to the other) 

- suburbicarian dioceses, 
churches , and titular sees: 11/667 

- Cardinal-electors: 11/652 (see in 
Part I, Appendix I, Const. Ap. 
Universi Dominici gregis, 
which reforms the norms for the 
election of the Roman Pontiff) 

- legates a latere and special 
envoys: 11/669 ( nature and func
tions) 

- term of office of the Cardinals: 
11/663 

- consistories: 11/652, 662 (types) 

COLLEGE OF CONSULTORS 
(see PRESBYTERAL COUNCIL) 

- sources of the regulating norms: 
11/1189-1191, 1219 

- notion and nature: 11/1218 
- appointment of members and 

manner of functioning: 11/1218 
(number of members, freedom 
of the Bishop) 

- functions foreseen by the CIC : 
11/1219-1220 

- relationship with the presbyteral 
council: 11/1218 

- relationship with the cathedral 
chapter: 11/1218 

- attributions in vacante see: see 
DIOCESAN ADMINISTRATOR, 
VACANT SEE 
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COLLEGE OF JUDGES 
(see JUDGE, TRIBUNAL) 

- cases in which there is a college 
of three judges: IV /7 4 7 ( reserved 
cases) ,  7 48 (possibility to be 
assigned to a single judge), 7 49 
( collaborators of the single judge) 

- cases commissioned to a college 
of five judges : IV /7 48 (possibil
ity) 

- manner of proceeding in a colle-
gial tribunal: IV/751 

- in appellate tribunals: IV /830-832 
- president of the college: IV/752 
- auditor: IV/757 ( designation), 

757 (who can be an auditor), 758 
(removal; purpose and powers), 
864-865 ( cases in which he/she 
must abstain from office; see 
RECUSAL) 

- ponens: IV/759 ( designation; 
duties; substitution) 

COLLEGIALITY (see COLLEGE) 
- as a general organizational prin

ciple: 1/961, 968 
- meaning and incidence in the 

revision of the CIC : 1/144 (colle
giality and co-responsibility) 

COMMERCE 
- prohibition of commercial activi

ties : see CLERIC, RELIGIOUS 
- illegitimate commerce on the part 

of clergies and religious: see 
DELICT: delicts established in the 
CIC 

- avoiding the appearance of com
merce or profit in the administra
tion of sacraments : see DELI CT: 
delicts established in the CIC, 
SACRAMENTS, SIMONY 

COMMISSIONER (see ASSOCIA
TIONS OF FAITHFUL: Public As
sociations, dependency of 
authority 
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COMMON GOOD OF THE 
CHURCH 

- concept: 11/148 
- function with respect to the 

exercise of rights: 11/52, 158 
- in the erection of personal prela

tures: 11/421 
- relationship between public and 

private in the Church: 11/525-527. 
IV/768 

- the public good in processes: 
IV/763, 766, 771 (see PRO
MOTER OF .TTJSTICE) 

COMMUNICATIO IN SACRIS 
(see SACRAMENTS) 

COMMUNION 
- placement in the CIC: 1/141 
- as a constitutional principle: see 

CHURCH: The People of God 
- technical-juridical concept and 

theological concept: 111/568-569. 
IV/199 

- communio fidelium and com
munio hierarchica: 11/563, 577 
(placement in Book 11), 749 (the 
meaning of communio) 

- communion between the Pope 
and the Bishops and with the 
entire Church: 11/602, 610, 748, 
1023-1024 (see COLLEGE OF 
BISHOPS) 

- communio Ecclesiarum: 11/575, 
581, 601 (primacy of the Roman 
Pontiff), 707 ( see CHURCH: 
Communio Ecclesiarum, PAR
TICULAR CHURCH) 

- the obligation of the Bishops to 
oversee and foster unity and 
communion: 11/816-819 

- communio and co-responsibil
ity: 1/141. 11/1042 (diocesan 
synod) 

-juridical situations derived from 
the communion in the faith and 
the means of salvation: 11/76 
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-communion of the institutes of 
consecrated life with the Apos
tolic See: 11/1530 (see INSTI
TUTES OF CONSECRATED 
LIFE) 

- communion and fulfillment of 
the law: 11/816-819 

- communion and Penal Law: 
IV/198, 199, 201, 203, 204 (see 
CANONICAL PENALTY) 

-juridical breach of communion: 
see APOSTASY, EXCOMMUNI
CATION, HERESY, SCHISM 

- as a condition for the exercise of 
rights within the Church: 1/694, 
983 (the right to vote). 11/175 
(freedom in temporal matters) 
(see RIGHT AND OBLIGATIONS 
OF THE FAITHFUL: the obliga
tion of communion) 

- as a condition for exercise of 
offices within the Church: 1/912, 
1073 (ipso iure removal from 
office) 

- as a specific obligation of clerics: 
11/326 

- as a requirement of the members 
of the pastoral council: 11/124 7 
(see PASTORAL COUNCIL) 

- in the apostolate of the religious 
institutes: 11/1808 

- penal protection of communio: 
IV/207 

COMPELLING (see CANONICAL 
PENALTY, PENAL LAW) 

COMPETENCY 
- To issue administrative acts: 

1/474 (for privileges) (see 
ADMINISTRATIVE ACT) 

-judicial: see COMPETENT 
FORUM 

COMPETENT FORUM (see PRO
CESS, TRIBUNAL) 
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General Norms 
-regulation of the titles regarding 

judicial competence: IV /624 
(importance; historical notes) 

-jurisdiction and competence: 
IV/625 (jurisdiction: concept and 
nature), 626 (competence: con
cept and nature), 627 (the need 
for the titles of competence), 627 
( comparison of jurisdiction to 
competence) 

- forum: IV /628 (concept) 
- classification of competent fora: 

IV/628-633 
- forum of preference: IV/632 

(implicit renunciation), 676 
(meaning; forum of preference 
and reservation of jurisdiction) 

- cases of mixed forum: IV/592, 
594, 633, 697 (prevention in 
cases of mixed forum) 

- types of competence: IV /634 
( distinction between absolute 
and relative), 635 ( criteria for 
relative competence), 637-648 
(types of absolute competency), 
825-829 ( absolute competency 
by reason of grade) 

- delimitation of territorial compe
tency: (see TRIBUNAL: territory) 

- functional competence: IV/813 
(the principle of multiple 
instances), 825-829 ( absolute 
incompetence or lack of compe
tence by reason of the grade of 
the judgement : principle and 
specifications) 

- modifying titles of competence: 
IV /646 ( commission and proro
gation competence; delegation), 
649 (transmission of proroga
tion to the Signatura), 650 (ille
gitimate prorogation), 653 (time 
in the process for determining 
the competent tribunal: crite
ria), 699 (citation by incompe-
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tent tribunal and perpetuatio 
iurisdictionis ), 828 (proroga
tion and commission of compe
tence) 

- causes reserved to the Roman 
Pontiff: IV/657-662, 710-713 
(right of the faithful to request 
the adjudication of any case) 

-judgement on acts that have 
been approved in forma speci
fica by the Roman Pontiff: 
IV/662 (see PONTIFICAL 
APPROVAL) 

- causes reserved to the Roman 
Rota: IV/663 (see ROMAN ROTA) 

- consequence of the lack of 
observance of the norms on 
jurisdiction and competence: 
IV/665 

- conflicts of competence: IV /701 
(institutions for conflict resolu
tion), 702 (types of conflicts; 
nature of resolution), 703 (com
petent tribunal for resolution of 
conflict), 896 (rejection of com
petence as the origin of con
flicts) 

- exception of incompetence: 
IV/894-900 (see EXCEPTION) 

-declining competence: IV /895 
- obligation to declare the proper 

absolute incompetence once 
known: IV /901-904 

- rejection of competence: IV/896 
- competent forum in matrimonial 

cases: see SPECIAL PRO
CESSES: Matrimonial processes 

Titles of relative competence in 
the CIC 

- necessity of a title for requesting 
judicial ministry: IV/666 

- general principle of adjudication 
of relative competence: IV/667 
(forum of the respondent), 668 
( effects of the petition presented 
before a relatively incompetent 
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tribunal), 670 (forum of the 
respondent and the principle of 
choice) 

- general forum: IV/672 (domicile 
and quasi-domicile; see DOMI
CILE) 

-forum of vagus: IV/675 (see 
VAGUS) 

- forum of the object: IV/678-679 
(see TEMPORAL GOODS) 

- forum of contract: IV /680-683 
(see CONTRACT) 

-forum of delict: IV/684-685 (see 
DELICT, PROCESS: Penal pro
cess) 

- forum of the administration of 
goods: IV/686 (see TEMPORAL 
GOODS: Administration of goods) 

- forum of the estate mortis 
causa: IV/687-689 (see PIOUS 
CAUSES) 

- forum of connection: IV/690-695 
(see PETITION (ACTION): accu
mulation of actions, PROCESS, 
Procedural requirements: con
nected causes) 

- prevention: IV /696-700 ( nature 
and application) 

COMPLAINT OF NULLITY (see 
CHALLENGE, PROCESS) 

-sanation of acts nullified by the 
sentence: IV/1541-1542 (situa
tions and requirements) 

- defects of irremediable nullity of 
the sentence: IV/1544-1549 (con
cept, nature and types) 

- defects of remediable nullity of 
the sentence: IV/1553-1556 

- TIME and ways to introduce a 
complaint of irremediable nul
lity: IV/1550-1551 (as an excep
tion or action; see ACTION, 
EXCEPTION) 
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- time and ways to introduce a 
complaint of remediable nullity: 
IV/1557 

- the competent judge: IV/1558-
1559 (general principle; possibil
ity of recusal) 

- introducing the complaint of nul
lity together with the appeal: 
IV/1560-1561 (see APPEAL) 

- legitimacy of complaint of nul
lity: IV /1562-1563 

- procedural treatment: IV/1564-
1565 ( applicability of the norms 
of the oral contentious process) 

COMPROMISE (see ARBITRA
TION, CONTRACT) 

CONCELEBRATION (see MASS) 

CONCORDAT (see INTERNA
TIONAL AGREEMENTS) 

CONCUBINAGE 
- of clergies: see DELICT: delicts 

established in the CIC 
- as a source of the impediment of 

public propriety: see IMPEDI
MENT 

CONDITION 
- in administrative acts: 1/490 (see 

ADMINISTRATIVE ACT) 
- in delegation: 1/839 
- in exercising vote: 1/986 
- in the administration of baptism: 

111/472, 475 (nature of the condi
tion) 

- in marriage consent: 111/1388 
(see MARRIAGE CONSENT) 

CONFERENCE OF BISHOPS 
- historical origin: 11/929 (the 

influence of the debate about the 
groupings of the Church in the 
reform of the CIC), 991 (histori
cal development) 

- the concept in the CIC: 11/924 
(nature and its systematic 
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placement), 992 (foundation and 
purpose of the institution), 993 
( consideration of the concept in 
the CIC) 

- Conference of Bishops and colle
giality: 11/925, 993, 1001 ( collegi
ality and kinds of participation), 
1023-1024 (Conference and uni
versal solicitude) 

- Conference of Bishops and bish
ops' meeting in ecclesiastical 
regions or other zones or pasto
ral regions: see ECCLESIASTI
CAL REGIONS 

- Conference of Bishops and par
ticular councils: 11/962, 971 ,  980 
(comparison of members), 984, 
992 (see PARTICULAR COUN
CIL) 

- Conference of Bishops and the 
diocesan synod: 11/1077-1078 
communication to the Confer
ence of the statements and 
decrees of the synod (see DIOC
ESAN SYNOD) 

-juridical personality: 11/992, 998 
(see PERSON: juridical person) 

-the scope of the Conferences: 
11/994 (Conference and Ecclesi
astical circimscription), 995 (the 
principle of nationality), 996 
(practical problems), 1029 (inter
national meetings of Confer
ences and international confer
ences) 

- establishment, suppression, 
alteration: 11/997 ( competency of 
the Apostolic See) 

-composition of the Conference: 
11/999 (members by law), 1001 
( other Bishops; title for partici
pation), 1001 (Bishops of the 
eastern rite) 

- quality of the vote of partici
pants: 11/1012 (title for participa-
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tion and vote), 1013 (reservation 
of deliberative vote) 

- statutes: 11/1003 (function), 1004 
Guridical nature; approval) ( see 
STATUTES) 

- plenary assembly: 11/1004, 1005 
( supremacy with respect to per
manent bodies), 1010 (essential 
role in the Conference; frequency 
of meetings), 1011 (procedure for 
non-binding decisions), 1019 
( decision of the Conference and 
diocesan autonomy) 

-permanent bodies: 11/1004 ( offices 
established by the universal law), 
1005 (general principles; func
tions), 1006 (Commissions: com
parative practice), 1007 (need for 
regulation), 1008 (president: desig
nation and function), 1009 (gen
eral secretary: designation), 1025 
(permanent council: function), 
1025 (permanent council: compo
sition and competencies), 1027 
(general secretariat: statutory 
function), 1027 (general secre
tary: competencies) 

- normative powers: 11/1015 (gen
eral principles; historical notes; 
qualification), 1017 ( compe
tency; ways of exercising it), 
1017 Guridical requirements and 
procedure; recognitio of general 
decrees), 1018 (promulgation 
and vacatio of decrees) 
(see WRITTEN NORMS) 

- doctrinal authority: 11/1018 
(problems that arise), 1019 
(see MAGISTERIUM OF THE 
CHURCH) 

- binding decisions that are not 
decrees and diocesan auton
omy: 11/1019 (application of the 
principle "quad omnes uti sin
guli . .. "), 1020 (problems of 
interpretation) 
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- the intervention of the Apostolic 
See in the decisions: 11/1023 (for
warding of the acts of the ple
nary assembly: reasons) 

- collaboration between Confer
ences of Bishops: 11/1029 (com
munio Ecclesiarum; existing 
international meetings), 1030-1031 
(difference with international 
Conferences; issues concerning 
decision-making capacity) 

CONFERENCES OF MAJOR SU
PERIORS (see SUPERIOR: of 
religious institutes) 

- constitution: 11/1898 (utility), 
1899 (facultative character) 

- constitutive ends: 11/1899, 1900 
(reservation of autonomy and 
the essence or spirit for each 
institute), 1901 (relationship 
with the Conference of Bishops) 

- organic structure: 11/1899 
- statutes: 11/1902 (the need for; 

particular contents) ( see STAT
UTES) 

-juridical personality: 11/1903 
(see PERSON: Juridical person) 

- moderating authority of the Holy 
See: 11/1903 

CONFERRAL OF OFFICE (see 
CANONICAL PROVISION) 

CONFESSION (see PENANCE, 
PROCEDURAL PROOF) 

CONFIRMATION (see SACRA
MENTS) 

- notion: 111/495 (significance), 
496-497 ( specific sacramental 
nature), 540 (some pastoral 
errors) 

- confirmation and Christian initi
ation: 111/401 (baptism as the 
gateway to the other sacra
ments), 402 (unity between the 
three sacraments of initiation), 
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497-499 (confirmation and Chris
tian initiation), 511 (celebration 
within the Eucharist) 

- effects: 111/494 (specific eccle
sial status of the confirmed), 495 
(Sacramental character: see 
infra), 496 (the proper charac
teristic of the character, differ
ence with baptismal: see III/ 
540), 499-502 (testimony of faith 
with maturity and fortitude), 
502-503 (the role of the con
firmed in the canonical order 
and full union with the Church), 
540 ( some erroneous pastoral 
approaches) 

- sacramental character: 111/416 
(impossibility of repetition; his
torical notes), 417 (in case of 
doubt about the validity of the 
sacrament or about the actual 
reception: principles), 419 (crite
ria to asses the validity of confir
mation: see 111/535), 495 (the 
character of confirmation) 

- canonical regulation: 111/491 
( systematic configuration of the 
discipline), 492 (general con
tents), 493-494 (modification of 
the discipline) 

- celebration: 111/505 (liturgical 
expression: the concept of the 
fundamental structure of the sac
rament), 505-506 ( essential 
structure in today's sacramental 
praxis; difference with prior 
praxis), 507 (the historical prob
lem), 508 (today's sacramental 
praxis: chrism: see OIL), 510 (the 
formula), 511 (the proper place; 
celebration within the Eucha
rist), 512 (the main characteris
tics for its celebration) 
(see LITURGICAL BOOKS) 
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- minister of confirmation: 111/513 
(the Bishop as the ordinary min
ister: historical notes; other dis
ciplinary traditions), 514 
(tradition of the Latin discipline 
and the ordinary minister), 515 
( characterization of the ordinary 
ministry of the Bishop), 516 (the 
presbyter with faculties to con
firm), 517 (the nature of the fac
ulty given to the presbyter; 
possibility of suppletory faculty 
in case of error: see SUPPLE-
TO RY POWER), 517 (the case of 
the eastern presbyters), 518 
(presbyters with faculty to con
firm ipso iure: delegated by the 
diocesan Bishop), 519 (the pres
byter who baptizes an adult), 520 
(presbyter who receives a faith
ful into the full Communion of 
the Church), 521 (the necessity 
of office or mandate for the pres
byter who has faculties ipso 

iure), 521 (presbyters who care 
for the non confirmed in danger 
of death), 523 (granting of fac
ulty ad casum to presbyters), 
524 (possibility of joining of 
other priest to administer confir
mation: requirements), 526 
(requirements for the Diocesan 
Administrator), 528 (the Bishop 
always confirms validly any 
faithful in any place), 529 (liceity 
of confirmation administered by 
the bishop based on place and 
faithful: cases that require per
sission, 530-531 (validity and 
liceity of the confirmation a 
priest with faculties, according 
to place and faithful), 532 
( administration in exempt places 
within the territory of the minis
ter: see EXEMPTION) 
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-the subject of confirmation: 
111/533 (the canonical character 
of the norms about the subject), 
534 (requirements of capacity: 
valid baptism; see BAPTISM), 535 
( not yet confirmed; see supra: the 
sacramental nature; non exist
ence of further requirements for 
capacity), 536 (requirements for 
liceity: general norm), 537-539 
( exemption to the requirements 
for liceity: danger of death; con
firmation of infants and those 
equivalent to them: see INFANT), 
539 (requirements for liceity 
under normal circumstances: 
flexibility, determination and 
justice), 540 ( capacity to renew 
baptismal promises: the scope 
of the regulation) ( see infra: age 
for confirmation) 

- age for confirmation : 111/546 
( connection to due preparation; 
incidence of particular law) ,  547 
( connection to the right to the 
sacrament; historical notes), 548 
(comparative particular law) ,  
549- 551 ( underlying theological 
and pastoral problems) 

- rights and obligations with 
respect to the sacrament: 11/82. 
111/525 ( correlative obligation of 
the Bishop and those equiva
lent), 526 (obligation of the pres
byters with faculties to confirm), 
533 (the right and its exercise; 
see 111/539) ,  541 (framing rights 
and obligations), 542 ( obligation 
to receive the sacrament at the 
appropriate time: nature and its 
determination; see supra: age for 
confirmation), 543 (right to 
receive the sacrament at the 
appropriate time: nature and its 
determination; see supra: age for 
confirmation), 544 (preparation 
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as an obligation and as a right) 
(see RIGHTS AND OBLIGA
TIONS OF THE FAITHFUL: the 
Right to the Word of God and to 
the Sacraments) 

- godparents: see GODPARENTS 
- registration and proof of confir-

mation: 111/556 (foundation of 
the regulation), 557 ( cases in 
which the CIC demands proof of 
confirmation; testimonial proof), 
559 (inscription: novelties with 
respect to the 1917 Code), 560 
(present regulation), 561 (con
tent of the Confirmation Book; 
see PARISH BOOKS) 

CONFRATERNITY (see ASSOCIA
TIONS OF FAITHFUL) 

CONNECTED CAUSES (see PRO-
CESS: Procedural requirements) 

CONSANGUINITY (see KINSHIP) 

CONSECRATED LIFE 
- notion and forms: 11/1461 (previ

ous meaning and present forms), 
1463 (extent of the concept of 
consecration in the Council), 
1464 (associated forms, hermits 
and virgins; see CONSECRATED 
VIRGINS, HERMITS, INSTI
TUTES OF CONSECRATED 
LIFE), 1466 (consecration and 
concept of consecrated life in 
the CIC), 1466-1468 (theological 
elements of the concept), 1469-
14 70 ( canonical elements of the 
concept), 1473 (religious and 
secular consecration: see RELI
GIOUS INSTITUTES, SECULAR 
INSTITUTES), 1477-1478 (types 
of the forms of consecrated life 
in the CIC: efforts of classifica
tion), 1573-1574 (new forms) 

- relationship with the universal 
call to sanctity: 11/1455-1457, 
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1467, 1474 (see CANONICAL 
STATE, SANCTITY) 

- ecclesiological position: 11/1452-
1455 

- systematic treatment in the CIC: 
11/1451-1455, 1464 

- regulation in the CIC: 11/1466 
(generic concept: defining ele
ments) 

- conciliar principles of renova
tion: 11/1481 

- consecrated life and profession 
of the evangelical counsels: 
11/1463, 1475-1476 (see EVAN
GELICAL COUNSELS), 1477 
(vows and profession of coun
sels: historical notes), 1552 
( determination of the manner 
of living the counsels) 

- vows and consecrated life: 
11/1477, 1553 (see VOW) 

CONSECRATED VIRGINS 
(see CONSECRATED LIFE) 

- nature of the order of virgins: 
11/1464, 1569 (general configura
tion), 1570 Uuridical nature), 
1571 (doctrinal debate) 

- possibility of association: 11/1570 
- consecrated virgins and evangel-

ical counsels: 11/1572 (nature of 
the vow of chastity) 

- consecration of virgins: 
see SACRAMENTALS 

CONSECRATION 
(see SACRAMENTS) 

CONSISTORY (see COLLEGE 
OF CARDINALS: consistories) 

CONSTITUTIONAL LAW 
(see CHURCH) 

CONSTITUTIONS (see INSTI
TUTES OF CONSECRATED 
LIFE: juridical system) 



Consummation of marriage 

CONSUMMATION OF MAR
RIAGE (see DISPENSATION 
SUPER RATO) 

CONTENTIOUS-ADMINISTRA
TIVE (see APOSTOLIC SIG
NATURA) 

- nature and regulation of the con
tentious-administrative canoni
cal recourse: IV /588-590 ( see 
PROCESS) 

- acts that may be appealed: IV /588 
( controversies that come from an 
administrative act which is the 
object of a trial), 662 (acts con
firmed informa specijica by the 
Roman Pontiff; see PONTIFICAL 
APPROVAL), 846 (acts con
firmed by the Roman dicasteries) 
(see ADMINISTRATIVE ACT, 
HIERARCHICAL RECOURSE) 

- administrative tribunal: IV /589-
590 (see SIG NATURA APOSTOL
ICA) 

- active subject: IV/847 (also the 
administrative authority whose 
act is recoursed) 

- procedure: IV/847 
- the objet of the recourse: IV/847 

(illegitimacy of the act: content), 
848 ( compensation for dam
ages) (see DAMAGE) 

CONTRACT (see DEFERRAL, 
JURIDICAL ACT) 

- treatment in the Code: IV/124 
- the general applicable norm: 

IV/124 (deferral to Civil Law), 
125 (reasons to deferral), 127 
( efficacy of the deferral; interpre
tation of the canonical norms), 
128 (limits of deferral), 129 ( civil 
norms applicable in Spain) 

- meaning and scope of the defer
ral to: IV/125, 128 (scope) 
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- contracts about temporal goods: 
see TEMPORAL GOODS: alien
ation of temporal goods) 

- leasing of ecclesiastical goods: 
IV/126 (general norm), 146 
(renewal of the canonical sys
tem; the need for authorization), 
147 (norms of the Conference of 
Bishops of Spain; for English lan
guage conference of bishops, see 
above Part I, Appendix III), 148-
149 (prohibition to lease goods 
to the administrators or their rel
atives) (see TEMPORAL GOODS: 
alienation of goods) 

- ecclesiastical offices and institu
tions: 1/914 (requirements for 
hiring personnel at the Roman 
Curia), 1060 (in ecclesiastical 
offices in general). 11/1 147 (con
tract for lay notary and chancel
lor in the diocesan curia), 1179 
( contract for the lay financial 
administrator) 

- agreement for aggregation of 
clerics: 11/320 (see AGGREGA
TION, INCARDINATION) 

-agreement of a lay faithful with a 
personal prelature: 11/431 
(nature and function), 432 
(nature of the resultant bond) 
(see PRELATURE) 

- agreement for entrusting a par
ish: 11/1290, 1825 (see PARISH) 

- contract of association: 11/437, 
445 (nature and efficacy) (see 
ASSOCIATIONS OF FAITHFUL) 

- the agreement as the instrument 
to entrust works in the dioceses: 
11/1825 (to religious), 1999 (to 
societies of apostolic life) (see 
RELIGIOUS INSTITUTES, SOCI
ETIES OF APOSTOLIC LIFE) 

- association agreement between 
a convent or monastery of 
women religious to an institute 
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of men religious: 11/1606 ( see 
MONASTERY) 

-agreements for the relationship 
between clergies of a society of 
apostolic life, incardinated and 
the diocesan Bishop: 11/1994, 1999 
(see INCARDINATIONS, SOCIET
IES OF APOSTOLIC LIFE) 

- agreements and system for com
misio in the missionary work of 
the Church: 11/720, 729, 111/184 
(see MISSIONARY WORK OF 
THE CHURCH) 

- contract for the service of lay 
missionaries: 111/156-157 (the 
missionary work of the church) 

- proof of contracts: IV/128 (valid
ity in every case of witness evi
dence) ( see DOCUMENT, 
PROCEDURAL PROOF) 

- donations: see PIOUS CAUSES, 
OFFERINGS OF THE FAITHFUL 

- transaction, agreement, and arbi
tration contracts: IV/574 (nature) 
( see each particular word) 

-judicial forum by reason of the 
contract: IV/680 (see COMPE
TENT FORUM) 

- mandate of advocates and procu
rators: IV /983 ( nature of the ser
vice contract (see ADVOCATE, 
PROCURATOR) 

CONTUMACY (see APPLICATION 
OF PENALTIES: imposition of 
censures) 

CO-RESPONSIBILITY (see FAITH
FUL) 

- collegiality and co-responsibility: 
1/144 (see COLLEGIALITY) 

- proper meaning in the Church: 
11/39 

- implications: 11/53 
- its place in the general internal 

structure of the particular 
Church: 11/1035, 1036 ( consulta-
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tive offices of the diocese and 
co-responsability), 1042 (in the 
diocesan synod), 1056, 1243 (in 
the diocesan pastoral council), 
1344 (in the parish pastoral 
council) (see COUNCIL) 

CORPORATIONS (see PERSON: 
Juridical Person, types) 

CORPUS IDRIS CANONIC! 
- in general: 1/90, 93, 94, 95, 99, 

100, 101, 102, 103, 104, 182, 183 
-Decretum of Gratian: 1/88-90, 

91, 92, 94, 126, 182, 183 
- Decretals of Gregory IX (Liber 

extra): 1/92, 93, 94, 103, 105, 126, 
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-Liber VI of Boniface VIII: 1/93, 
94, 182, 183 

-Regulae iuris in VI: 1/356 
- Clementinae: 1/93, 94, 182, 183 
- Extravagates communes: 1/94, 

182, 183 
- Extravagantes of John XXII: 

1/94, 182, 183 

COUNCIL (see COLLEGE, 
CO-RESPONSIBILITY) 

- councils in the internal structure 
of the Particular Church: 11/1036 
(terminology), 1037 (consultative 
function and co-responsibility), 
1038 (the function of Particular 
Law), 1212 (the consultative and 
deliberative functions as means of 
participation in the government) 

- consultative colleges: see COL
LEGE OF CONSULTORS, DIOC
ESAN SYNOD, EPISCOPAL 
COUNCIL, FINANCE COUNCIL, 
PASTORAL COUNCIL, PRESBY
TERAL COUNCIL 

- the formation of consent or 
required council for an act by an 
authority: 1/809 (notions), 810 



Council of major religious superiors 

( convocation and meeting), 810 
(required majority) 

COUNCIL OF MAJOR RELIGIOUS 
SUPERIORS (see SUPERIOR) 

COUNSELLOR (see ASSOCIA
TIONS OF FAITHFUL: Private 
Associations, Public Associa
tions) 

COUNTERCLAIM (see PETI
TION) 

- concept and nature: IV/912, 1035 
( definition and nature of the coun
terclaim), 1036 (difference from 
the objective accumulation of 
actions and with the exceptions; 
see ACTION: accumulation of 
actions, EXCEPTIONS), 1039 
(independence among the actions 
introduced and autonomy to exer
cise them in another process) 

- treatment in the CIC: IV/912, 
1037 ( canonical treatment of the 
counterclaim) 

- requirement of the actions that 
are to be exercised in the coun
terclaim) : IV /103 7-1039 

- prohibition of counterclaim: 
IV/1038 

-procedural norms: IV /912 (pro
cedural moment and time to 
introduce), 914 (simultaneous 
hearing of the counteraction 
with the principal action), 914 
( exclusion of counterclaim in 
second instance; implicit proce
dural prescriptions), 915 (possi
bility of treating the 
counterclaim separately) 

- competent judge for the counter
claim: IV/1040, 1041 (proroga
tion of competence of the 
delegated judge) 

CRIME OF FALSEHOOD 
(see FALSEHOOD) 
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CULT OF SAINTS (see CANONI
ZATION, RELICS, SACRED IM
AGES) 

-regulation in the CIC: 111/1705-
1707 (the reason for and main 
characteristics of the canonical 
regulation) 

- cult of the Virgin Mary: 111/1708 
(the particular nature of) 

- cult of the Saints: 111/1709 (rea
sons; omission, in the CIC, of 
norms about patrons), 1710 
( authorization of public cult of 
Saints and Blesseds; see CANON
IZATION) 

- churches that are devoted to 
Saints or Blesseds: 111/1816 
( see CHURCH) 

CURATOR (see CAPACITY, 
PERSON) 

- nomination by the Bishop for 
certain canonical acts: 1/700 

- regulation of guardianship: 1/701 

CUSTOM 

In general 

- consideration of the system of 
the CIC: 1/387 

- general aspects: 1/383-391 
- concept: 1/392, 420 ( distinction 

from prescription; see PRE
SCRIPTION) 

- author: 1/393, 408 ( community 
capable of introducing it), 411 
(animus of making it law), 415 
( error in the genesis of the cus
tom; see ERROR) 

- approval from the legislator: 
1/394, 397 (types) 

- objective requirements: 1/401 
(respect for or observance of 
Divine Law; see LAW: Divine 
Law), 403 (rationality) 
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- time: 1/417, 423 ( calculation) 
- proof: 1/390-391 
- prohibition: 1/425 
- reprobation: 1/242, 405 ( in iure 

reprobation), 406 (reprobation 
clauses in the CIC) 

- tolerance: 1/243 
- revocation: see REVOCATION 
Regulation of certain cases 
- customs existing prior to the 

CIC: 1/241 
- customs in liturgical matters: 1/241 
- pre-Code customs reprobated by 

the CIC: 1/242 (enumeration) 
- customs contrary to the CIC 

explicitly approved: 1/244 
- specially approved customs: 

1/397, 417 
- centennial and immemorial cus

toms: 1/242 ( concept and sys
tem), 425 (difference), 435 
( revocation by law) 

- customs praeter legem: 1/244 
(lasting), 420 (nature and differ
ent types) 

- customs contra legem: 1/420 
( nature and types) 

- customs secundum legem: 1/426 
( concept and nature), 427 (inter
pretative custom, see INTER
PRETATION) 

- particular custom: 1/432 (revoca
tion by law) 

- universal custom: 1/432 (revoca
tion by law) 

DAMAGE (see COMPENSATION 
OF DAMAGES, RESPONSIBIL
ITY) 

- concept: 1/813 
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- the requirements of the damage 
to be compensated: 1/813 

- species: 1/814 
- mechanisms of compensation: 

1/814. IV/848 (competency of the 
Apostolic Signatura) (see CON
TENTIOUS-ADMINISTRATIVE) 

- caused by an administrative act: 
1/553 (concept), IV/848 (compe
tency of the Apostolic Signatura) 
(see CONTENTIOUS-ADMINIS
TRATIVE) 

- proceeding from a crime: IV/426 
( action for the repair of damages 
ex delito) (see DELICT) 

- crime of negligence with damage in 
exercise of power, ministry or func
tion: IV/527-529 (see DELICT) 

- damage to the good reputation: 
IV/532-534 (delicts), 535 (the 
obligation to repair the damage) 
(see DELICT) 

- crime of mutilation or who 
gravely wounds: see DELICT: 
Delicts established in the CIC 

- preventive actions to ensure 
repair of damages: see GUARAN
TEES 

DAMAGES (see DAMAGE) 
- physical: see DELI CT: Delicts 

established in the CIC 
- to the good name and reputation: 

see DELICT: Delicts established 
in the CIC 

DAY (see RECKONING OF TIME, 
SACRED TIMES) 

DEACON (see CLERIC) 
- participation in the munus sanc

tificandi: 111/369 ( see MUN ERA 
CHRISTI: Munus sanctificandi) 

- deacon who refuses to be 
ordained as a priest: 111/976 
(juridical situation) 
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Permanent deacon 
- permanent deacon: 11/221 (his

torical notes and norms), 222 
(formation of candidates) 

- discipline of celibacy: 11/348 
- right to appropriate remunera-

tion: 11/365 
- specialty or particularity with 

respect to the juridical state of 
clerics: 11/389 (basis or founda
tion), 389 (ecclesiastical dress) 

DECEIT 
- as tampering with juridical acts: 

1/804 (notion, reqirements, 
effects) 

- in penal matters: IV /271 ( see 
DELICT: Subjective element) 

- in voting: 1/985 
- in compensable damage: 1/813 
- in renunciation of office: 1/1041 
- in the admission to novitiate: 

11/1701 
- in marriage consent: see MAR

RIAGE CONSENT: error caused 
by fraud 

- in the oath: 111/1758 ( see OATH) 

DECENTRALIZATION 
- meaning in the ecclesiastical 

organization: 1/891. 11/715 ( see 
CHURCH: Communio Eccle
siarum) 

DECENTRALIZATION 
- the meaning in the ecclesiastical 

organization: 1/892. 11/716 (see 
POWER OF GOVERNANCE) 

DEDICATION (see SACRAMEN-
TALS) 

DEFAULT (see DELICT: Delicts 
established in the CIC) 
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DEFENDER OF THE BOND 
(see PROCESS, TRIBUNAL) 

- the need for appointment in each 
diocese: IV/771 

- appointment: IV/790 (form), 791 
(competent authority), 792 (sta
bility; nature of the ecclesiastical 
office: see ECCLESIASTICAL 
OFFICE), 798 (appointment ad 
singulas causas and ad univer
sitatem causarum) 

- personal requirements: IV/792 
(possibility of a lay person), 793 
( age, technical-juridical abilities; 
see ACADEMIC DEGREES), 794 
(moral requirements) 

- compatibility with the office of 
promoter of justice: IV /796-799 
(see PROMOTER OF JUSTICE) 

- cases for recusal: IV /864-865 
- cases when objection is lodged: 

see OBJECTION 
- removal: IV/800- 801 (see ECCLE

SIASTICAL OFFICE: Loss) 
- cases in which his presence is 

required: IV /771 
- function in the cases in which he 

intervenes: IV /772 ( the condition 
of required passive party), 773 
(juridical power to appeal), 773 
(historical notes), 775 (mission 
in cases in which he intervenes), 
777 ( collaboration in the search 
of the objective truth) 

- the effects of failure to cite: 
IV/778-782 (see JUDICIAL CITA
TION) 

- conferring with respect to the 
rights that are proper to the par
ties: IV/783-789 (see PROCE
DURAL PARTIES) 

- in the Apostolic Signatura: 
IV/774, 795 (see APOSTOLIC 
SIG NATURA) 

- in the Roman Rota: IV/77 4, 795 
(see ROMAN ROTA) 



Analytical Index 

DEFERRAL 
- to civil laws: 1/377-392 (nature 

and types, limits, norms for 
deferral, criteria for connection) 

- of the regulation of the safe
guarding of civil law: 1/700 

- of the regulation of guardianship 
of civil law: 1/701 

- of the regulation of prescription 
in civil law: 1/1087 

- of the regulation of contracts in 
civil law: IV/124-129 

- of possessory actions in civil 
law: IV/1043, 1053-1054 

- of arbitration and transactions to 
civil law: see ARBITRATION, 
TRANSACTION 

DEGREE OF KINSHIP 
(see KINSHIP) 

DELEGATED LEGISLATION 
(see GENERAL DECREE: legis
lative decrees) 

DELEGATED VICAR 
- in the vicariates and apostolic 

prefectures: 11/732 

DELEGATION (see POWER OF 
GOVERNANCE: Delegated) 

DELICT (see PENAL LAW) 
Delicts established in the CIC 

(see CANONICAL PENALTY) 
- guiding principles in the special 

part of penal law in the CIC: 
IV/431 

- the need for specification and 
criteria: see infra: Legal element 

- goods protected by penal law in 
the CIC: IV/433 

- synoptic presentation of the 
types of delicts: IV /435 

- delicts against religion and the 
unity of faith: IV/468 (common 
ratio), 439-446 (heresy, apostasy 
and schism; see APOSTASY, 
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HERESY, SCHISM) , 446-448 
(penalties for heresy, apostacy 
and schism; other juridical con
sequences), 449-451 (prohibited 
communicatio in sacris; see 
SACRAMENTS: communicatio 
in sacris),  452-457 (entrusting 
children to be baptized and/or 
educated in a non catholic reli
gion; see BAPTISM, CATHOLIC 
EDUCATION) , 458-459 (profana
tion of the consecrated species; 
see EUCHARIST) , 461 (perjury; 
see OATH) , 462-463 ( delicts com
mitted in public shows or 
speeches, public writigs or other 
means of social communication; 
see MEANS OF SOCIAL COM
MUNICATIONS) 

- delicts against ecclesiastical 
authority and the freedom of the 
Church: IV/465-467 (physical vio
lence against the authority, clergy 
or religious; see VIOLENCE), 468-
471 (doctrinal disobedience; see 
MAGISTERIUM OF THE 
CHURCH), 471-472 (disciplinary 
disobedience; see CLERIC: Duty 
of obedience, EVANGELICAL 
COUNCILS, RIGHTS AND OBLI
GATIONS OF THE FAITHFUL: 
The duty of obedience to the pas
tors) , 473-475 (recourse against 
the Roman Pontiff; see ROMAN 
PONTIFF) , 4 78-480 (hatred 
against the Holy See or the Ordi
nary), 481-486 (direction, promo
tion or inscription in an 
association that plots against the 
Catholic Church; see MASONRY) , 
487-489 (impeding or intimidating 
acts of ministry or power, canoni
cal election or the use of ecclesias
tical goods; see ELLECTION, 
MINISTRY, POWER OF GOVER
NANCE, TEMPORAL GOODS) , 
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490-491 (profanation of a sacred 
object; see SACRED PLACES, 
TEMPORAL GOODS), 492-493 
(illegitimate alienation of goods; 
see TEMPORAL GOODS: Alien
ation of goods) 

- usurpation of ecclesiastical 
offices and delicts committed in 
their exercise: IV/495-499 (abso
lution of an accomplice; see 
ABSOLUTION), 499-500 
( attempted celebration of the 
Eucharistic Sacrifice; see MASS; 
see 111/577), 500-501 (attempted 
sacramental absolution; hearing 
of confessions; see ABSOLU
TION, PENANCE), 503-504 (sim
ulation of the administration of 
sacraments; see SACRAMENTS), 
505-507 (simony in the celebra
tion or reception of sacraments; 
see SACRAMENTS, SIMONY), 
508-510 (usurpation of ecclesias
tical office; see CANONICAL 
PROVISION, ECCLESIASTICAL 
OFFICE), 511-513 (illegitimate 
Episcopal consecration; see 
BISHOP, SACRED ORDER), 514-
516 (illegitimate ordination; see 
SACRED ORDER), 517-518 (ille
gitimate exercise of priesthood 
or of another sacred ministry; 
see MUNERA CHRISTI) , 519-520 
(traffic for profit in Mass offer
ings; see STIPENDS), 521-522 
( active and passive bribe), 523-
524 ( solicitation in confession; 
see PENANCE), 525-526 (direct 
or indirect violation of the sacra
mental seal; violation of the 
secret of penance; see PEN
ANCE: sacramental seal; peni
tential secret), 527-529 (abuse of 
power or office; harmful negli
gence in the exercise of power, 
ministry or office; see ECCLES!-

626 

Analytical Index 

ASTICAL OFFICE, POWER OF 
GOVERNANCE, MINISTRY), 
883-884 ( delicts proper to judges 
and tribunal officers; see 
JUDGE, TRIBUNAL) 

- deli ct of falsehood: IV /530 ( cases 
and common elements), 531-532 
(false accusation of solicitation; 
see PENANCE), 533-534 ( calum
nious denunciation of delict; 
injury to the good name of 
another), 536-538 (falsification 
of a public ecclesiastical docu
ment; use of a false document in 
an ecclesiastical matter; false
hood in a public ecclesiastical 
document; see DOCUMENT) 

- delicts against special obligations: 
IV /539 ( categories of persons con
sidered), 540 (illegitimate practice 
of commerce by a cleric or reli
gious; see CLERIC, RELIGIOUS), 
541-542 (breach of obligations that 
are the result of a penalty), 542-
544 ( attempted marriage of a 
cleric or a religious with perpetual 
vows; see CLERIC: obligation of 
celibacy; see IMPEDIMENT, RELI
GIOUS), 545-546 ( concubinage 
and persistence in state of public 
sin against the 6th commandment; 
see CLERIC: obligation of celi
bacy), 547 (non compliance with 
the obligation of residency; see 
BISHOP, CLERIC: obligation of 
residency, DIOCESAN ADMINIS
TRATOR, PARISH VICAR, PAS
TOR,) 

- delicts against human life and 
liberty: IV/549-550 (historical 
notes), 551-552 (homicide; 
abduction, forceful detention; 
mutilation; grave wounds) 553-
558 ( completed abortion) 

- other delicts: 559-561 (open type 
of offense included in the CIC) 
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Legal element 
- historical notes: IV/267 
- principle of legality: 11/139, 140 

(natural foundation and incorpo
ration in the CIC). IV/239, 295-
297 (principal of penal legiti
macy; its presence in the CIC); 
2 13 (in the Penal environment), 
246 (general criteria about the 
establishment of penalties), 362 
(discretion) 

- its place in the law: IV/211, 212 
(necessity), 2 16, 237, 258 (con
cept), 269, 433 (concept and 
necessity), 434 ( criteria of legis
lative decisions at the time of its 
placement in the letter of the 
law; see supra delicts establishe
din the CIC) (see PENAL 
NORMS) 

- open type included in the CIC: 
IV/559-561 

- unlawfulness: IV/257 (concept) 

Notion 
- legal definition: IV/219, 262 (vol

untary ommission of definitions 
in the CIC) 

- concept: IV/210 (fundamental 
concept), 211  (formal concept; 
essence and constitutive ele
ments), 262 ( as a consequence of 
the elements of the CIC), 263 
( definition: elements) 

Objective element 
- historical notes about its deter

mination: IV /264 

- offense and sin: IV/237, 256, 259 
- components: IV /265 ( external 

violation of a penal norm), 266 
(social damage) 

- contravenes the law: IV/257 
(concept) 

- iter criminis: IV/303-306 
- tentative delict: IV/304 (imper-

fect delict or intent), 306 (unsuc-
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cessful delict; tentative delict; 
impossible delict), 306 (legal 
consideration of the tentative: 
historical notes), 307 ( consider
ation or regulation in the CIC), 
308 (penalty for the different 
delicts), 309 (ineffective instiga
tion as tentative) 

- commission: IV/303-306, 317-320 
( of delicts that make up a decla
ration) 

- concurrent delicts: IV/379 ( con
cept and types) (see APPLICA
TION OF PENALTIES: Discre
tionary application) 

Punishable action (see CANONI
CAL PENALTY) 

- punishable action of the delict: 
IV/212 (objective element and 
legal element) ,  257 (concept: 
imputability and the punishable 
action), 258 (specifying the 
delict and the punishable 
action), 259 (exempting and miti
agting circumstances), 272-273 
(the punishment in cases of mal
ice and of culpability) ( see 
APPLICATION OF PENALTIES: 
discretionality) 

- punishment of the tentative of 
deli ct: IV /308-309 ( see supra 
Objective element) 

- IV/314-316 see infra Subjective 
element 

- exempting circumstances: 
IV/278-279 (nature and legal con
figuration), 279 (age; ignorance: 
see 1/315; IV/294-295; see IGNO
RANCE), 280 ( coercion; see VIO
LENCE), 281 (fortuitous case; 
fear; state of necesity; grave 
inconvenience: see FEAR), 283 
(legitim defense), 284 (momen
tary lack of reason; see IV/289, 
294-295; USE OF REASON), 284 
(faulty perception of presence of 
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fear, state of necesity, grave 
inconvenience or legitimate 
defense: see ERROR) , 294-295 
( circumstances that do not mod
ify or change the punishable 
nature) , 301 (exemptions estab
lished by the particular law or 
precept; see PENAL NORMS) 

- mitigating circumstances: IV /286 
(nature and legal configuration) , 
287 (grave imputability and total 
imputability; efficacy of mitigat
ing circumstances injerendae 
sententiae penalties) 288 
( exempting efficacy of latae sen
tentiae penalties) , 288 (imperfect 
use of reason; see USE OF REA
SON) , 289 (momentary lack of 
use of reason; passion: IV /294-
295) , 290 ( age; fear; state of 
necesity; legitimate defense; 
provocation) , 291 (culpable error 
about the existance of f ear, 
necesity, grave inconveniece or 
legitimate defense: see ERROR; 
non-culpable ignorance of the 
penal norm: see IV /294-295; 
IGNORANCE) , 293 (other miti
gating factors) , 294-295 ( circum
stances that do not modify or 
change punishable nature) 301 
( exemptions established by par
ticular law or precept; see PENAL 
NORMS) , 377-378 (faculties of the 
judge or Superior in the imposi
tion of penalties when mitigating 
circumstances or factors exist; 
see APPLICATION OF PENAL
TIES: discretionary) 

- aggravating circumstances: 
IV/296 (nature and configura
tion) , 297 (effects), 298 (recidi
vism; state of the offender) , 
precautionary measure and negli
gence) , 301 (agravating circum-
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stances or factors established by 
the particular law or precept) 

Subjective element 

- delinquency in the law: IV/227 
- components: IV/255 (imputabil-

ity as an essential element: see 
infra) 

- imputability: IV/228 (influence of 
exempting and mitiagting cir
cumsances ) , 255 ( esential com
ponent of the subjective element 
of the delict) , 256 (concept) , 257 
(imputability, unlawfulness and 
punishable action) , 269 (charac
teristic of the imputable action) , 
271 (source of penal imputabil
ity) , 273-274 (presumption of 
imputability) , 275 (presumption 
of imputability and incapacity) , 
278 ( circumstances that exempt 
imputability: nature and efficacy; 
see supra Punishable action), 
287 (grave imputability and com
plete or total imputability: 
see supra Punishable action) 

- capacity: IV/259 (incapacity) , 
275-276 (legal incapacity) 

- penal deceit: IV /271 ( content of 
the juricical concept) , 272 (pun
ishable action) (see DECEIT) 

- fault: IV/272 (the content of the 
juridical concept), 272 (punish
able action) 

- co-delinquency: IV/311 (system
atic consideration) , 312 (notions; 
requirements) , 313 (mutual per
petration and complicity), 314 
(punishable action for distinct 
cases) 

DEROGATION (see ABROGATION, 
OBROGATION, REVOCATION) 

- concept: 1/367 
- specific derogatory clause of the 

law, custom or acquired right in 
an administrative act: 1/487 
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( concept and nature; see ADMIN
ISTRATIVE ACT) 

DICASTERY (see ROMAN CURIA) 

DIMISSORIAL LETTERS 
(see SACRED ORDERS) 

DIOCESAN ADMINISTRATOR 
(see VACANT SEE) 

-concept: 11/910 (historical notes) 
- election: 11/906 (the reckoning of 

terms for the election), 907 
(expiry of the term: effects), 908 
(notification of the election to 
the Holy See), 911 (procedural 
norms: the prevalence of the uni
versal law) , 912 (subsidiary 
norms), 913 ( effect of a null elec
tion), 916 (acceptance of the 
election) (see COLLEGE OF 
CONSULTORS, ELECTION) 

- supplying of the election by the 
Metropolitan: 11/916, 913, 951 
(see METROPOLITAN) 

- requirements of candidates: 
11/912, 1177 (incompatibility 
with the task of finance officer; 
see FINANCE OFFICER) 

- authority: 11/911 ( relationship 
with the college of consultors; 
see COLLEGE OF CONSUL
TORS), 916 (taking possession; 
competencies), 917 (the princi
ple nihil innovetur), 1391 
( removal of the parochial vicar; 
see PAROCHIAL VICAR) 

- limits to the authority of the 
Diocesan Administrator: 11/919 
(prohibitions in the CIC), 920 
(restrictions and delays), 1308 
( appointment of pastors), 1309 
( entrusting parishes in soli
dum ), 1381 (appointment of 
parochial vicar) ( see PARISH) 

- obligations: 11/921 
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- the delict of not observing the 
obligation of residency: IV /54 7-
548 (see DELICT) 

- the right to participate in the par
ticular council: 11/980 (see PAR
TICULAR COUNCIL) 

- the right to participate of the Con
ference of Bishops: 11/999 
(see CONFERENCE OF BISH
OPS) 

- Diocesan Administrator and min
ister of Confirmation: 111/526 

-cessation from office: 11/922 

DIOCESAN BISHOP (see 
BISHOP, DIOCESE, PARTICU
LAR CHURCH, ORDINARY) 

- the meeting of the bishops of the 
province 

- concept: 11/786 
- technical concept: 1/847 (author-

ities that are included). 11/750, 
751 (prelates that are equivalent 
in law) 

- the function of the diocese of 
being the center: 11/719, 768, 770, 
1034 Episcopal power as the foun
dation of the particular church) 

- appointment: 11/698 the role of 
the pontifical legates), 756 (free 
appointment by the Roman Pon
tiff; current cases of election
confirmation), 757 ( current 
norms, preparation of triennial 
lists), 757 (temus for the dioce
san and coadjutor bishops, con
sultation with clergy and laity), 
758 (intervention of civil authori
ties: States with right of consul
tation or presentation) 

-consecration: 11/763, 777 (nature 
and effects), 781 (time), 782-783 
( relevance of the sacramental 
aspect of the episcopate) ( see 
BISHOP, SACRED ORDERS) 

- canonical mission: 11/770, 777 
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- taking possession: 1/902. 11/763 
( consecration as a prerequisite), 
778 (requirement), 779 (different 
cases and formalities), 780 (pre
sentation of the apostolic letters 
and acts), 781 (place and time), 
782-783 (nature and effects), 900 
(in case of translation) (see 
CANONICAL PROVISION: of 
Canonical offices in general) 

- pastoral function: 11/786, 807 
( content and dimensions of the 
munus regendi; see infra exer
cise of the power of governance), 
787 (projection of the sollicitudo 
omni um Ecclesiarum ), 788 
(solicitude for different kinds of 
persons), ( solicitude with respect 
to the presbyters), 792 (the obli
gation to promote vocations), 794 
(magisterial function), 795 (the 
obligation to personally teach 
and to be vigilant over the minis
try of the word: see MAGISTE
RIUM OF THE CHURCH, 
MINISTRY OF THE WORD, 
PREACHING), 796 ( obligation to 
be vigilant over the integrity and 
unity of the faith: manif esta
tions), 798 (sanctifying function: 
see MUNERA CHRISTI: munus 
sanctificandi), 801 (Missa pro 
populo ), 803 (frequent celebra
tion of the Eucharist with the 
people, 805 ( celebration of pontif
icals), 822-825 (promotion and 
coordination of the apostolate; 
see APOSTOLATE), 830 (pastoral 
visit; see PASTORAL VISIT), 831, 
839 (report on the state of the 
diocese: see QUINQUENNIAL 
REPORT, AD LIMINA VISIT), 
1085 ( collaboration of the dioce
san curia). 111/220 (obligations 
with respect to the catholic 
school: see CATHOLIC SCHOOL, 
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MISSIONARY WORK OF THE 
CHURCH) 

- power: 11/769 (by Divine law), 
771 (scope of exercise), 771-772 
( characteristics: ordinary and 
proper), 772 (immediate; rela
tionship with the immediate pon
tifical power with respect to the 
particular Church), 773 (pontifi
cal reservation and evocation: 
different cases), 786 (aspects), 
808 ( aspects of the power of gov
ernance), 1093 (unity of the Epis
copal power) 

- exercise of the power of gover
nance ( see supra pastoral func
tion): 11/807 (munus regendi and 
the power of governance: see 
POWER OF GOVERNANCE), 
808-809 (pastoral nature of the 
exercise of jurisdiction), 810 
( unity and differentiation of the 
power of the Bishop), 811 (histor
ical notes), 812 (submission to 
the law), 775 (application of the 
general norms about the power of 
governance; exercise of the legis
lative power), 814 (executive and 
judicial power; see TRIBUNAL), 
815 (putting the acts in due form), 
816 (the obligation to promote 
and protect ecclesiastical disci
pline), 817 (safeguarding unity 
and communion, obligation to 
urge the observance of the law), 
818 (subjects that require greater 
vigilance; means), 822-825 (pro
motion and coordination of the 
apostate: see APOSTOLATE), 
1019 (diocesan autonomy and the 
conference of bishops), 1074 (the 
only legislator in the diocesan 
synod), 1086 ( collaboration of the 
diocesan curia), 1093 (unity of 
the Episcopal power and dioce
san curia) 
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- competencies ascribed in the 
CIC: 1/84 7, 938 ( conferring of 
office). 11/812 (competencies 
that are excluded), 820 Guridical 
representation of the diocese) 

- power to dispense: 1/655 
(see DISPENSATION) 

- the obligation of residency: 
11/827 (historical notes), 828 
(present system). IV/547 (delict 
of not observing the obligation of 
residency) (see CLERGY: the 
obligation of residency) 

- loss of office: 11/894 (general reg
ulation, cases), 896 (the need to 
communicate the pontifical 
acts), 899 (validity of the what 
was done until the communica
tion of the pontifical acts) 
(see VACANT SEE) 

- transference: 11/896 ( applicable 
norms) (see TRANSLATION) 

- removal from office: 896 
(see REMOVAL) 

- renunciation of office: 1/104 7 
( notification of the acceptance). 
11/852 (by age: historical notes), 
853 (by reason of illness or other 
causes; relevance of the accep
tance), 854 (formal requisites of 
the renunciation of office), 855 
(the effects of the acceptance), 
895 (applicable norms), 896-897 
( notification of the acceptance) 

- resignation: 1/879, 1030 Guridical 
situation). 11/752 (transfer to the 
titular bishop) 11/855 (the begin
ning of the juridical situation), 
856 (the conferral of title: ties to 
the old diocese), 857 (support: 
cases and subjects obligated), 
858 Guridical situations derived 
from the episcopal condition; 
paths of service), 859 ( role in the 
life of the diocese), 1895-1897 
(Emeritus Religious Bishop) 
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- prohibition of exercising: 11/891 
(difference between impeded 
and vacant see), 892 ( cases and 
juridical regulation) 

- funerals and burial: 111/1686 
(see FUNERALS, BURIAL) 

DIOCESAN CURIA 
-concept: 11/1082, 1083 (nature 

and subjectivity) 
- purpose: 11/1085 (collaboration 

in pastoral governance), 1086 
( collaboration in the exercise 
of authority) 

- principles of organization: 
11/1036, 1094 (independence 
between the judicial and admin
istrative organs, dependence on 
the Bishop), 1097-1098 (principle 
of coordination: nature and the 
appropriate channels) (see PAR
TICULAR CHURCH: internal 
structure) 

- regulation: 11/1084 (variety and 
relevance of the particular law) 

-composition: 11/1082, 1084 (pre
ceptive and facultative institu
tions and offices), 1089 
(dependence on the Bishop), 
1094 Gudicial and administrative 
offices) 

- nomination for office: 11/1087 
(freedom of the Bishop) , 1088 
(procedure, duration of appoint
ments), 1089 (form) 
(see CANONICAL PROVISION) 

- conditions and requirements for 
the office-holders: 11/1089 (per
sonal requirements), 1090 
(promise of fidelity and secrecy: 
nature), 1091 (the substance of 
the obligations), 1092 (offices 
that require profession of faith 
and oath of fidelity) (see OATH 
OF FIDELITY, PROFESSION 
OF FAITH) 
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- collaboration in the exercise of 
the Episcopal power: 11/1093 
( constitutional principles), 1094 
( differentiation of functions of 
offices and institutions) ( see 
POWER OF GOVERNANCE) 

-Vicars: see EPISCOPAL VICAR, 
JUDICIAL VICAR, VICAR GEN
ERAL 

- Episcopal council: 11/1099 
(nature, composition and func
tions), 1100 (the meaning of its 
function), 1129 (coordinating 
function) (see COUNCIL) 

- moderator of the curia: 11/1098 
( origin of the office and func
tions; personal requirements) , 
1101 (information about the acts 
of the curia) 

- chancellor: 11/1101-1 102 (signa
ture on curial act: necessity and 
relevance) (see CHANCERY) 

- vice-chancellor: 11/1 137 ( see 
CHANCELLOR) 

- notaries: see CHANCELLOR, 
NOTARY 

- financial administration: see 
FINANCIAL COUNCIL, FINANCE 
OFFICER 

-juridical acts of the curia: 11/1 101 
(principle of the double signa
ture), 1102 (the requirement of 
written form), 1135-1136 (the 
function of the chancellor), 1139 
(function of the notary) (see 
ADMINISTRATIVE ACT, JURIDI
CAL ACT, CONTRACT) 

- custody and preservation of doc
uments: see ECCLESIASTICAL 
ARCHIVES 

DIOCESAN SYNOD 
- view in the revision of the CIC: 

11/1039 
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- nature and function: 11/1040, 
1041, 1042, 1047 (extraordinary 
character) 

- diocesan synod and particular 
councils: 11/963, 1039, 1048-1049 
(possibility of interdiocesan 
synods) 

- concept in the CIC: 11/1040-1041 

- representational of the diocese: 
11/1041 (the meaning of the rep
resentation) 

- competency and object: 11/1043 
(relationship with the compe
tency of the Bishop), 1044 (limits 
to competency) 

- time and place of celebration: 
11/1045 (historical notes), 1046 
(current discipline), 1047 (com
petency of the Bishop and 
requirements; place) 

- convocation: 11/1051 (composing 
the canon), 1052 ( exclusive com
petency of the bishop: founda
tion) 

- presidency: 11/1052 (possibility 
of assistance and substitution), 
1053 (possible delegated presi
dents) 

- members: 11/1056 (members by 
Law: history of the norm); 1058-
1065 (list of members by Law), 
1065 ( other members that may 
be invited), 1066 (possible par
ticipation of separated breth
ren), 1068 (obligation to 
participate personally; prohibi
tion of proxy), 1069 (impossibil
ity to assisting) 

- preparation: 11/1070 

- celebration: 11/1071 (freedom in 
the debate of the issues) 

- suspension and disolution: 
11/1079 (concept and nature), 
1080 ( competency, causes, 
resumption) 
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- decisions of the synod: 11/1071 
(the consultive nature of the 
synod; posibility of vote), 1072 
(historical notes), 1073 (personal 
responsibility of the Bishop; the 
value of the proposals of the 
synod), 1074 (the bishop, sole leg
islator; signing declarations and 
decrees of the synod), 107 4-1075 
( application of desicions of the 
synod), 1076 ( comunicating deci
sions and decrees to the Metro
politan and to the conference of 
bishops; approval by the Holy 
See), 1077 (nature of the desi
cions) 

- interdiocesan synods: 11/104 7 
(for dioceses entrusted to a sin
gle bishop), 1048 (for dioceses 
entrusted to various bishops: 
cases), 1049 (norms of the Holy 
See) 

- situation in vacant or impeded 
see: 11/920, 1080, 1081 
(see VACANT SEE) 

DIOCESE (see ECCLESIASTICAL 
CIRCUMSCRIPTIONS) 

- as paradigmatic representation of 
the particular Church: 11/710, 714 
(see PARTICULAR CHURCH) 

- concept and characteristic fea
tures: 11/719, 720 ( differentiating 
features from other jurisdic
tions), 1033 

- representations that resemble it: 
11/718 (the meaning of resem
blance) (see JURIDICAL EQUIV
ALENT) 

- the need for a Bishop as head: 
11/720-721, 1033 (authority of the 
bishop, foundation of the partic
ular Church) 

- ways of constitution: 11/723, 7 42 
( criteria for dismembering, take 
apart or divide) (see PARTICU-
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LAR CHURCH: erection of par
ticular Churches) 

- different types of dioceses: 
11/721 

- dioceses immediately subject to 
the Holy See: 11/751 (see ECCLE
SIASTICAL PROVINCE) 

- connection with the territorial 
states: 11/735 (see TERRITORI
ALITY) 

- division into parishes: 11/7 44 
(see PARISH) 

-juridical personality: 11/820 
(see PERSON: juridical person) 

-juridical representation: 11/820 
- vacant see: see VACANT SEE 
- impeded see: see IMPEDED SEE 
- structure and internal organiza-

tion: see PARTICULAR CHURCH 
Dioceses of common law 
-concept and regulation: 11/722 
Mission territory diocese 
- concept and regulation: 11/722 

(see ECCLESIASTICAL CIR
CUMSCRIPTION: of mission ter
ritory) 

- subdivision: 11/7 46 (peculiarities) 
Personal diocese 
-concept regulation: 11/722 

(see ECCLESIASTICAL CIR
CUMSCRIPTION: personal 
circumscriptions) 

DISCRETION OF JUDGEMENT 
(see MARRIAGE CONSENT: 
legal criteria for measuring 
capacity) 

DISCRETIONALITY 
- of ecclesiastical Administration: 

1/512. IV/2093 (discretion and 
opportunity) 

- relation to undetermined juridi
cal concepts: 1/627 

- relation to penal law: IV/212, 361 
(in the application of penalties) 



Disobedience 

(see APPLICATION OF PENAL
TIES: discretionality; CANONI
CAL PENALTY) 

DISOBEDIENCE (see DELICT: 
delicts established in the CIC) 

DISPENSATION (see ADMINIS
TRATIVE ACT, RESCRIPT) 

As a way of cessation of penal
ties (see CANONICAL PEN
ALTY: moment of extinction) 

-concept and nature: IV/400, 416, 
417 

- competent authority: see REMIS
SION OF PENALTIES 

- penalties to which it applies: 
IV/400, 416, 417 (inapplicability 
to censures) (see CENSURE, 
EXPIATORY PENALTY) 

- in case of accumulation of penal-
ties: IV/419 

General 
- legal concept: 1/644 (formation) 
- definition: 1/646 
- types: 1/675 ( consecutively 

granted), 676 (simple) 
- similar types: 1/649 
-juridical nature: 1/645 (in the 83 

CIC) 
- object: 1/646, 652 ( excluded 

laws), 655 (universal laws), 661 
(particular laws), 657 (reserved 
matters) 

- author: 1/670 (competency) 
- power to dispense: 1/648, 655 

(power of diocesan bishops), 656 
(power of those equivalent to a 
bishop), 659 (power of the Ordi
nary in urgent case), 661 (power 
of the local Ordinary), 661 (dele
gation), 663 (power of the pastor 
and other sacred ministers), 67 4 
(interpretation) 

- cause: 1/665 (notion), 666 (ratio
nality), 667 (necessity), 668 
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(effects of the dispensation with
out cause), 669 (doubt about the 
cause) 

- act of concession: 1/648 (see 
RE SCRIPT) 

-passive subject: 1/671 
- efficacy: 1/670 (territorial and 

personal), 668 ( of dispensation 
without cause) 

- interpretation: see INTERPRE
TATION 

-cessation: 1/675 ( of consecu
tively granted dispensations; due 
to renunciation, revocation or 
disappearance of the cause) 

- dispensation in case of a doubt 
of fact: 1/309 (see DOUBT) 

- dispensation of impediments: see 
IMPEDIMENT 

DISPENSATION SUPER RATO 
(see MARRIAGE) 

- historical foundations 
- factual considerations: 111/1547-

1548 
- matrimonio ratum: 111/1099 
- matrimonio consummatum: 

111/1101 (juridical relevance of 
consummation), 1101 (novelty 
of the present regulation), 1102 
(the presumption of consumma
tion), 1239-1244 (diference 
between consensual incapacity 
for the right/duty of conjugal 
acts, the impediment of impo
tence, and non-consumation: 
rules of interpretation) 

- non-consummation and impo
tency; nullity and dispensation: 
IV/1912 

- peculiarities with respect to pro
cesses: IV /1732 

- nature: 111/154 7 ( nature of dis
pensation), 1548 (nature of pro
cedure). IV/1746, 1914 (nature 
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of the procedure: exercise of the 
administrative power) 

- aplicable norms and principles: 
IV/1908 

- active legitimation for the peti
tion : IV/1909 

- exclusive jurisdiction of the Holy 
See: IV/1910-1911 

-just cause for dispensation: 
IV/1913 

- procedure: IV/1914 (initiation), 
1915 (competent bishop; pasto
ral means of reconciliation) ,  
1916 (separation of the spouses), 
1917-1919 (instruction: posibili
ties ), 1920 (participation of the 
defender of the bond), 1921, 
eventual participation of an 
expert in law who would asist 
the parties), 1923 ( declaration of 
the parties and witnesses), 1925 
(the physical argument of the 
non-consummation), 1927 (end 
of the instruction; no publication 
of the acts), 1929 (remitting the 
acts to the bishop with the 
report of the instructor), 1930 
(Vo tum of the bishop: responsi
bility and substance), 1932 
( remittance of the acts to the 
Apostolic See, votum of the 
bishop and the defender of the 
bond), 1993 (decision stage) 

- rescript of dispensation: IV/1934 
(remittance to the bishop, notifi
cation and notation), 1935 (pos
sible prohibition in the rescript 
to marry) ( see RE SCRIPT) 

- transition from the instruction of 
a case of nullity to the procedure 
for dispensation: IV/1833-1837, 
1917 (suspension of the cause 
and instruction of the procedure 
super rato) 
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DIVINE LAW 
-concept: 1/14, 402 
- nature: 1/16 
- constitutive factors: 1/14 
- relation between Divine Law and 

Human Law: 1/14, 17 
- making Divine Law positive and 

formal: 1/18, 36 (being in force) 
- as an object of canonical 

science: 1/35 
- as a limit when referring back to 

civil laws: 1/381 
- as a limit to custom: 1/402 
- non prescription : 1/1092 

(see PRESCRIPTION) 

DIVINE WORSHIP (see LITURGY, 
SACRAMENTS) 

- other acts of divine worship: 
111/357 (regulation in the CIC) 
(see LITURGY OF THE HOURS, 
OATH, RELICS, REMAINS, SAC
RAMENTALS, SACRED IMAGES, 
VOWS, WORSHIP OF SAINTS) 

DOCUMENT 
- distinction between document 

and its substance: IV/1226 
- clasification of the documents: 

IV/1225 (original or copy; genu
ine and authentic; constitutive or 
probatory; judicial or extra-judi
cial; previously constituted and 
preexisting) 

- public and private document: 
IV/1224, 1231 

- civil documents: IV/536, 1225, 
1227 ( aplicable norms) 

- eclesiastical document: IV /536 
(concept, types), 1225 (clasifica
tion of public ecclesiastical doc
uments) 

- persons authorized to draw up a 
public ecclesiastical document: 
IV/536, 1225 (types of docu
ments prepared by a notary) 
(see NOTARY) 



Domicile 

- custody and exhibition: see 
ECCLESIASTICAL ARCHIVES 

- procedural efficacy: see PROCE
DURAL PROFF, documentary 

- falsification of documents: 
IV/1229, 1235-1236 (types offal
sification) 

- tampering with documents: 
IV/1235-1236 

- delict of falsehood: IV/536-538 
(see DELICT) 

- custody and exhibition of judi
cial acts: see JUDICIAL ACTS 

- copy and return of documents 
used in the process: IV /946 
(see JUDICIAL ACTS) 

- documentary process of nullity 
of marriage: see SPECIAL PRO
CESSES: Matrimonial processes 

DOMICILE (and quasi-domicile) 
- types: 1/708 
-juridical relevance: 1/709, 723 

( determination of the Ordinary 
and proper pastor), 724 (norms 
taken into consideration). IV/672 
( determination of the general 
judicial forum; see COMPETENT 
FORUM) 

- ways to acquire: 1/709 (historical 
notes), 710 (requirements in the 
CIC) 

- status of the persons by reason 
of their domicile: 1/703 (resident, 
alien, itinerant, wandering) 

- of religious: 1/712, 721 (loss) 
- conjugal: 1/714, 715 (reform of 

the norms about the domicile of 
the married woman) 

- of minors and those emanci-
pated: 1/718, 720 (loss) 

- emancipated minor: 1/719, 721 
- loss: 1/720 
- multiplicity of simultaneous 

domiciles or quasi-domiciles: 
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1/721. 11/736 (interrelated 
matters) 

- one month residency: 1/725 
(juridical relevance) 

DOMINATIVE POWER (see IN
STITUTES OF CONSECRATED 
LIFE: internal governance of the 
institutes) 

- historical notes and suppression 
or disappearance of the cate
gory: 11/1543-1546 

- nature of the power in religious 
institutes: 11/1618 

- nature of the power in societies 
of apostolic life: 11/1984 

DONATIONS (see TEMPORAL 
GOODS: Aquisition of goods, 
PIOUS CAUSES) 

DOUBT (see SUPPLETORY 
POWER) 

- of fact: 1/308 (nature) 304 (in the 
application of the law) 

- of law: 1/304 (nature), 304 (in the 
application of the law), 871 (in 
delegation) 

- in rescripts: 1/594, 583 (the exist
ence of obreption or subrep
tion) ( see RE SCRIPT) 

- about the reason for a dispensa
tion: 1/669 

- dispensation in case of doubt of 
fact: see DISPENSATION 

'E 

EASTERN CHURCHES 
(see RITE) 

- system and organization: 1/221, 
223 

ECCLESIASTICAL ARCHIVES 
- regulation: 11/1149 
- levels of constitution: 11/1149-

1150, 1165 (different types) 
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- diocesan archive: 11/1150 ( con
stitution), 1151 (documents to be 
included), 1152 (inventory and 
catalog) 

- secret diocesan archive: 11/1159 
(mandatory constitution), 1160 
( material characteristics and 
documents included), 1160 (peri
odical destruction of docu
ments), 1162-1163 (custody of 
the keys, prohibition of taking 
documents out) 

- historical archive: 11/1 166 ( con
cept), 1167 (archivist) 

- parish archive: 11/1 167 
(custody), 1342 (content) 
(see PAROCHIAL BOOKS) 

- other archives: 11/1163-1164 
(the letter of the norm), 1165 
( churches and juridical persons 
who ought to have archives) 

- securing the diocesan archive: 
11/1153 (custody of the key), 
1154 (permission to access the 
archive; right to obtain copies of 
documents), 1155-1156 (norms 
concerning copies of docu
ments), 1157-1158 (norms con
cerning removal of original 
documents) 

- documents that are to be pre
served in the in ecclesiastical 
archives: 11/1149 (see DOCU
MENT) 

- norms about the custody of 
documents in general: 11/1167 
(for the parish archive), 1342 
(see supra: securing the dioce
san archive) 

- tribunal archive: IV /946 
(see JURIDICAL ACTS) 

ECCLESIASTICAL BENEFICE 
(see TEMPORAL GOODS) 

- notion and elements: IV/77 
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- suppression of system of bene
fices: IV/78 (historical notes) 

- regulations in force: IV /78 
( sources or basis) 79 ( specific 
norms of functioning) 

ECCLESIASTICAL CIRCUM

SCRIPTIONS (see AD LIMINA 
VISIT, APOSTOLlC ADMINIS
TRATION, APOSTOLlC PRE
FECTURE, APOSTOLlC VI
CARIATE, DIOCESE, ECCLE
SIASTICAL ORGANIZATION, 
ECCLESIASTICAL PROVINCE, 
ECCLESIASTICAL REGION, 
ORDINARIATE, PARTICULAR 
CHURCH, PRELATURE, QUIN
QUENNIAL REPORT, SUI 
JURIS MISSION, TERRITO
RIAL ABBEY) 

-concept: 11/710 (relationship 
with the use of the term particu
lar church), 711 (communitarian 
dimension of the concept) 711 
( definition, elements and juridi
cal nature), 712 ( elasticity of the 
figures), 717 (gradual manifesta
tion of the universal and particu
lar levels of the church), 735 
( relationship with the concept of 
portio populi Dei), 744 (major 
and minor circumscriptions) 

- differences with respect to the 
diocese: 11/720 

- different categories or different 
levels: 11/721 ( distinction bet
ween personal status and Episco
pal function), 752 (prelates com
parable in law to diocesan Bish
ops; see JURIDICAL EQUNA
LENCE), 774 (power of the 
prelates that are comparable or 
equivalent in law to diocesan 
Bishops: see DIOCESAN 
BISHOP), 774-775 (general notes) 



Ecclesiastical circumscriptions 

(see POWER OF GOVERNANCE: 
Ordinary) 

- typology: 11/712, 77 4 ( circum
scriptions assimilated to dio
ceses) 

- assimilated to dioceses: 11/717 
(the meaning of assimilation), 
774 (foundation or basis of its 
existence), 1033 (the dioceses as 
model for the organization of 
particular churches) ( see JURID
ICAL COMPARISON) 

- territoriality in the circumscrip
tion of communities: 11/735, 
1440-1444 (historical notes) ( see 
TERRITORIALITY) 

- erection of circumscriptions and 
modification of existing ones: 
11/7 40 ( competency and effects), 
741 (procedure, informative 
stages and study, criteria) , 742 
(the stages of debate and resolu
tion), 743 (execution phase) 

-juridical personality: 11/7 40, 820 
(see PERSON: Juridical Person) 

- smaller circumscriptions: 11/7 44 , 
745 (groupings), 1393 (vicariate 
forane; see VICARIATE 
FORANE) 

- grouping of circumscriptions: 
11/925, 994 (Conference of Bish
ops and ecclesiastical regions) 
(see ECCLESIASTICAL PROV
INCE, ECCLESIASTICAL 
REGION) 

Circumscription in Mission 
Territories (see MISSIONARY 
WORK OF THE CHURCH) 

- notion of mission territory: 
111/162-167, 182 

- enumeration: 11/712, 728. 111/183 
( see voices related to each cir
cumscription) 

- characteristics of non diocesan 
missionary structures: 11/729, 
734 (Proper Pastor) 
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- functions of the proper Pastor: 
111/182-185 

- the system of commission: 
11/720, 729. 111/184 

- subdivision into smaller circum
scriptions: 11/7 45-7 46 

Personal circumscriptions 
- foundation: 1/845. 11/736 ( criteria 

that guides their constitution or 
its organization), 1277 (historical 
notes), 1440-1444 (pastoral 
needs and the territorial organi
zation for the care of souls: his
torical notes) (see CARE OF 
SOULS) 

- relationship with the concept of 
Particular Church: 11/709 ( see 
PARTICULAR CHURCH) 

- the meaning of the principle of 
territoriality in the circumscrip
tion of communities: 11/735, 1276 
(parishes) (see TERRITORIAL
ITY) 

- territorial elements or elements 
of territory: 11/736 

- typology, enumeration: 11/712, 
736, 1442-1443 (see voices 
related to each grouping) 

- technical issues of interrelation 
and coordination with the terri
torially based organization: 
11/736 

- personal parishes: 11/1277-1279 
Territorial circumscriptions 
- enumeration: 11/712 (see voices 

related to each circumscription) 
- the meaning of the principle of 

territoriality in the circumscrip
tion of communities: 11/735 
(see TERRITORIALITY) 

- no statute of limitation about its 
limits: 1/1092 (see PRESCRIP
TION) 

- internal structure: 11/1033 ( dio
cese as the general model of the 
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organization) (see PARTICULAR 
CHURCH: internal structure) 

ECCLESIASTICAL DISCI
PLINE 

- common discipline and unity: 
11/816 

- substance: 11/817, 987-988 
- obligation to promote and guard 

common discipline: 11/816-819, 
987 ( competency of the particu
lar councils) 

- exclusion of penal meaning in 
the term in question: IV/196 

ECCLESIASTICAL FACULTIES 
- concept: 111/271 (historical 

notes), 272 (delimiting criteria) 
- disciplines taught: 111/272 ( con

cept of sacred sciences), 278 
- purpose and students to whom it 

is directed: 111/273, 281 ( obliga
tion of Bishops and Superiors to 
send selected young people to 
obtain degrees: see ACADEMIC 
DEGREES) 

-juridical elements of relationship 
to the Church: 111/27 4 ( constitu
tion), 275 (relationship with the 
Holy See; approval of the curricu
lua and statutes; required points 
in the statues), 276 (revision and 
modification of statues), 280 
(norms of coordination) 

- requirements for granting aca
demic degrees: 111/277 (see ACA
DEMIC DEGREES) 

-juridical regulation: 111/279 (ref
erence norms of catholic univer
sities: affected subjects; 
see CATHOLIC UNIVERSITY) 

- professors: 111/279 (juridical reg
ulation, the need for canonical 
mandate or canonical mission), 
283-284 (interdisciplinary collab
oration including non-catholic 
schools) (see CATHOLIC UNI-
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VERSITY, PROFESSORS, THE
OLOGY) 

- pastoral work in universities: 
111/280 

- other institute of higher studies: 
111/270 (general norm), 285 
( establishment of higher insti
tutes of religious studies: purpose 
and competency), 286 (regulation 
and office holders of the higher 
institute of religious studies) 

ECCLESIASTICAL FEES 
(see TEMPORAL GOODS: 
Acquisition of goods) 

- notion and nature: IV/59 (defini
tion) 

- types: IV/60 (types and acts to 
which they apply) 

-competency to establish: IV/60 
(administrative fees), 60 (judicial 
fees; see JUDICIAL EXPENSES) 

ECCLESIASTICAL LAW (see 
GENERAL DECREE, LEGISLA
TIVE POWER, LEGISLATOR, 
NORMS, STATUTES, WRITTEN) 

- in general: 1/256, 219 (legislation 
and juridical science) 

- acceptance by the community: 
1/266, 274 (efficacy) (see 
REMONSTRATIO) 

- definition: 1/260 
-proper elements: 1/450, 452 
- in the formal sense: 1/262 
- formation: 1/272 
- non-retroactivity: 1/236, 277 

(general principal) 
- retroactivity: 1/277 (foundation), 

278 (system and limits), 281 
(tacit: cases and regulation), 282 
(favorable) 

-contrary to the CIC: 1/247 (abroga
tion), 249 (precodal penal laws) 

- ordered ex integro by the CIC: 
1/250 (abrogation) 
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- not ordered ex integro by the 
CIC: 1/252 (enumeration) 

- interpretation of the law (see 
INTERPRETATION) 

- formal vehicles: 1/265 
- promulgation: 1/266, 270 ( con-

cept), 271 (procedure), 273 
(effects), 27 4 ( of the universal 
law), 275 (of the particular law) 

-publication: 1/271 
- suspension: 1/276 
- invalidating and incapacitating: 

1/283 
- recipient: 1/288 
- passive subject (requirements): 

1/289 (baptism), 291 (use of rea
son), 292 (age) 

- passive subject (personal catego
ries): 1/298, 303 ( vagus) 

- scope: 1/293, 294 ( of the univer
sal law) 

- territoriality and personality: 
1/298, 299 (criteria) 

- special law: 1/372 (concept), 372 
(revocation) 

- universal law: 1/294 ( concept 
and extent), 295 (territorial 
extension), 366 (author) (see 
CANON LAW: Universal Law) 

-particular law: 1/295 (territorial: 
concept and extent), 298 (scope 
and extent), 301 (efficacy over 
those absent), 301 (efficacy over 
itinerants), 366 (given by the 
supreme authority), 907-910 
(importance of particular legisla
tion in the CIC) (see CANON 
LAW: Particular Law, CONFER
ENCE OF BISHOPS, PARTICU
LAR COUNCIL) 

- personal law: 1/298 (concept) 
- penal law: see PENAL NORMS 
- laws that determine the formali-

ties for juridical acts: 1/302 ( obli
gated subjects) 
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- laws that protect the public 
order: 1/302 (cases) 

- doubtful: 1/304, 306 (effects) 
(see DOUBT) 

- ignorance of the law (see IGNO
RANCE, ERROR) 

- purpose of the law (ratio legis): 
1/332 (cases) 

- lacuna legis: 1/346 (concept) 
(see SUPPLETORY LAW) 

- abrogation of the law: see ABRO
GATION 

- obligation of the bishops to be 
vigilant for the observation of 
the laws: 11/817 

ECCLESIASTICAL LAW OF 
THE STATE 

- concept and origins: 1/106 

ECCLESIASTICAL OFFICE 
(see ECCLESIASTICAL ORGA
NIZATION 

- concept: 1/893 (historical notes), 
888, 895 (reform in the CIC), 896 
(technical elements), 899 
(nature) 

- classification: 1/897, 916 ( offices 
with care of souls) 

- subjectivity: 1/890, 895, 899 
- annexed powers and competen-

cies: 1/896 (nature) (see POWER 
OF GOVERNANCE: Ordinary) 

- creation and innovation: 1/908 
- holding office: 1/901 ,  921 (incom-

patibilities and prohibitions) 
- capacity of the laity to exercise 

ecclesiastical office: 1/912. 
11/186, 187 (functions which 
do not require potestas sacra in 
the CIC), 329 ( offices reserved to 
clerics), 1 120-1 121 (the require
ment of priesthood for the exer
cise of vicarious offices) 
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- stability: 1/1026, 1050 ( disappear
ance of immovable offices), 1063 
(removability in the CIC), 1064 
(types of office according to sta
bility) 

- vacancy: l/924 (concept and 
types), 927 (relevance of factual 
possession), 1026 (notification) 
(see infra Loss), 1056 (due to 
transfer) 

- remuneration: 1/1076 
- prescription: 1/906, 927, 1092 (no 

prescription for offices that 
require sacred orders) 

- delict or offense of abuse or neg
ligence: IV/527-529 (see DELICT) 

Acquisition (see CANONICAL 
PROVISION) 

Loss 
- concept: 1/1024 
- modification of the regulation of 

the CIC/1917: 1/1026 
- the need for intervention from 

the authority: 1/1025 
-juridical mechanisms: 1/1025 
- of various offices: 1/1027 
- removal or privation: 1/880 (the 

effects on the ordinary power) 
- delict of usurpation of office due 

to illegitimate retention: IV/508-
510 (see DELICT) 

a) by fulfillment of age 
- status of emeritus: 1/1029 
- the need for intervention from 

the authority: 1/1031 
- cases contemplated in the CIC: 

1/1032 
b) by fulfillment of the estab

lished time 
- the need for intervention of the 

authority: 1/1031 
- offices with predetermined dura

tion: 1/1033 
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- offices with undetermined dura
tion: 1/1034 

c) by resignation 
- the right to resign, requisites: 

1/1035 
- defects of nullity of the resigna

tion: 1/1040 
-just cause for resignation: 1/1036 
- tacit and conditional resignation: 

1/1037-1038 
- exchange of office: 1/1038 
- formal requirements of the resig-

nation: 1/1044 
- the need for acceptance and the 

time: 1/1045 
- competent authority and just 

cause to accept: 1/1044-1045 
1030 

- notification of the acceptance: 
1/1047 

- revocation of the resignation: 
1/1047 

-cases of resignation in the CIC: 
1/1039 

- the condition of emeritus: 1/1029. 
11/1356-1359 (retirement of 
priests), 1359 (title of emeritus 
for the retired pastor) 

d) by transfer 
- concept: 1/1049 
- the passive subject: 1/1050 
-competent authority: 1/1050 
- the scope of the transfer: 1/1050 
- types, causes and procedures: 

1/1051 (voluntary: see supra c) 
by resignation), 1052 (forced, 
penal or administrative: see infra 
e) by removal), 1053 (equity), 
1055 (summons in writing) 

- the right to oppose: 1/1054 
- vacancy of the prior office: 

1/1056 
- acquisition of the ad quern: 

1/1057 
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- remuneration of the transfer: 
1/1058 

- of bishops, legates, pastors, reli
gious: see TRANSFER and the 
terms that correspond to each 
office 

e) by removal 
- concept and nature: 1/1059, 1061 

(difference from recission of the 
provision), 1064 (compatibility 
with the stability of the office). 
11/1145 (offices conferred for a 
determined or undetermined time) 

- types: 1/1060, 1064-1065 
- ipso iure: 1/1060, 1069 ( concept 

and nature), 1073 (cases consid
ered in the law), 1071 ( cases that 
were suppressed in the current 
legislation), 1075 (required inter
vention of the authority), 1077 
(financial effects) 

- by decree: 1/1060 (with respect to 
rights acquired by contract), 1063 
(requirements and procedure) 
(see ADMINISTRATIVE ACT) 

- cause: 1/1065 ( according to the 
type of office) 

- procedure: 1/1066 (simple 
removal), 1067 ( administrative 
removal) 

-competent authority: 1/1061, 
1064 (for diocesan offices con
ferred to religious) 

- effects: 1/1060 (beginning point), 
1075 (in the removal ipso iure) 

-just support of the removed: 
1/1076 

- some regulated cases: see 
REMOVAL 

f) by privation or loss 
- concept and nature in the CIC: 

1/1079 
- facultative and obligatory 

causes: 1/1080 
- procedure: 1/1082 

642 

Analytical Index 

ECCLESIASTICAL ORGANIZA
TION (see ECCLESIASTICAL 
CIRCUMSCRIPTIONS, ECCLE
SIASTICAL OFFICE, and the 
names proper for the different 
offices) 

- notion and structure: 1/890, 972 
(model for a particular organiza
tion) 

- characteristics: 1/890 
- sacred ministers as central 

nucleus: 11/202 
- principles: 1/901, 961 (the colle

gial principle). 11/79 (the right to 
the word and to the sacraments 
as informing principle), 1097-
1098 (principle of coordination: 
nature and importance) 

- organizational power: 1/908 

ECCLESIASTICAL PROVINCE 
(see PARTICULAR CHURCH: 
groupings of particular 
Churches) 

-concept and nature: 11/925 
(objectives), 926 (as a base for 
Episcopal coordination), 932 
(definition) 

- historical origin: 11/926 
- competency to erect and modify 

them: 11/934 
-juridical personality: 11/938 
-juridical representation: 11/938 
- functions of the province: 11/925, 

932 
- determination of the scope of the 

province: 11/933 
- authority of the ecclesiastical 

province: 11/935 (see METRO
POLITAN, PARTICULAR COUN
CIL: provincial Council) 

- meeting of the bishops of the 
province: 11/937 (bishops who 
are part of it; assigned function). 
111/425 (setting the offerings 
given on the occasion of the 
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celebration of the sacraments), 
713, 723-728 (establishing sti
pends). IV/59 ( establishing 
ecclesiastical taxes) (see 
ECCLESIASTICAL TAXES, 
OFFERINGS OF THE FAITH
FUL, STIPENDS) 

- functions of the most senior suf
fragan bishop over the metropol
itan see: 11/936 

- exempt dioceses: 11/750, 933 
(cases), 934 (vicarious circum
scriptions of the Roman Pontiff) 

ECCLESIASTICAL REGION (see 
ECCLESIASTICAL PROVINCE, 
PARTICULAR CHURCH: group
ings of particular Churches) 

-concept and nature: 11/925 
(objectives), 928-930 ( considering 
the figure in the debate on the 
revision of the CIC), 939 (legal 
concept and essential features) 

- distinction from other pastoral 
areas or regions: 11/940, 941 
(praxis in some conferences of 
bishops), 942 (gatherings of bish
ops of pastoral regions: nature), 
994 (conference of bishops and 
ecclesiastical circumscriptions) 

- historical origin: 11/926, 929 
(debate in the revision of the CIC) 

- constitution: 11/939 (flexibility; 
not required), 940 ( competency 
of the conference of bishops and 
of the Apostolic See) 

- present practice: 11/941 (the case 
in Italy) 

- functions: 11/939-940 
-juridical personality: 11/940, 944 
- gathering of the bishops of the 

region: 11/940 ( distinction from 
other cases), 943 (function with 
respect to the region), 944 
(nature and organization; dis
tinction from competencies of 
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the conference of bishops; rela
tion to with the conference) 

- gatherings of bishops of other 
pastoral areas or regions: 11/942 
(nature), 943 (distinction), 945 
( relation to the conferences of 
bishops) 

ECCLESIASTICAL TAXES 
(see TEMPORAL GOODS: 
acquisition of goods) 

- notion and foundation: IV/48 
(foundation and enumeration), 
52 Guridical distinction from 
offerings: see OFFERINGS OF 
THE FAITHFUL), 55 (definition 
and nature) 

- types: IV/48 (enumeration), 56 
(regulated in the CIC), 57 (possi
ble incidence of particular law) 

- characteristics: IV/56 (common 
characteristics to the ones regu
lated in the CIC) 

- ordinary diocesan tax: IV /56 
(concept; establishment), 81 
( determination of the passive 
subject) 

- extraordinary diocesan tax: IV/57 
( concept and those subjects) 

- seminary tax: 11/298 (nature and 
passive subjects). IV/56-57 
Guridical persons subject to and 
except) 

ECCLESIASTICAL UNIVER
SITY 

- concept: 111/271 (foundation of 
the right of the Church), 272 (cri
teria for determining) 

- purpose and students to whom it 
is directed: 111/273, 281 ( obliga
tion of Bishops and Superior to 
send selected young people for 
degrees: see ACADEMIC 
DEGREES) 

- faculties that make part of it: see 
ECCLESIASTICAL FACULTIES 



Ecumenical council 

-juridical elements that relate it to 
the Church: 111/27 4 ( constitu
tion), 275 (relationship with the 
Apostolic See; approval of the 
program of studies and of the 
statutes; points that must be part 
of the statutes), 276 (review and 
modification of statutes), 280 
(norms of coordination) 

- requirements for granting aca
demic degrees: 111/277 (see ACA
DEMIC DEGREES) 

-juridical regulation: 111/279 
(foreword to norms for catholic 
universities: affected subjects) 

-professors: 111/279 (juridical reg
ulation, necessity for mandate or 
canonical mission), 283-284 
(interdisciplinary collaboration 
including non ecclesiastical 
schools) (see CATHOLIC UNI
VERSITY, PROFESSORS, THE
OLOGY) 

- pastoral work in universities: 
111/280 (norms on competency) 

- other institutes of higher studies: 
111/270 (general norm), 285 (the 
creation of higher institutes of 
religious sciences: purpose and 
competency), 286 (regulation 
and title of the higher institutes 
of religious sciences) 

ECUMENICAL COUNCIL (see 
COLLEGE OF BISHOPS, SU
PREME AUTHORITY) 

-concept: 11/612 
- prerogatives of the Roman Pon-

tiff: 11/615 
- rights shared by the Council 

Fathers: 11/617 
- convocation: 11/616 
- decision about matters to be 

considered: 11/617 
- presidency: 11/616 
- regulation: 11/617 
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- transfer, suspension or dissolu
tion: 11/616 

- interruption: 11/621 ( due to 
vacancy of the Apostolic See) 

- members: 11/618 (Bishops), 619 
( other participants) 

- approval of the acts of the Coun
cil: 11/616 ( distinction between 
approval, confirmation and pro
mulgation), 624 (acts of confir
mation and promulgation) 

-confirmation and promulgation: 
11/616 ( distinction between 
approval, confirmation and pro
mulgation), 623 (requirements 
and forms), 624 (juridical effi
cacy) 

ECUMENISM (see COMMUNION) 
- ecumenical movement among 

Catholics: 111/49 
- competencies of the college of 

bishops and of the Holy See: 
111/51 

- competency of the particular 
churches and of the conferences 
of bishops: 111/51 

-solicitude of the diocesan 
bishop: 11/788 

- participation of separated breth
ren in the diocesan synod: 
11/1066 

- ecumenical versions of the 
Sacred Scriptures: 111/308 

ELECTION (see COLLEGE, 
ECCLESIASTICAL OFFICE, 
JURIDICAL ACT, PERSON) 

- general norm for canonical elec
tions: 1/778, 961 

-the right to election: 1/964 (time 
for exercising, supplying) 

-convocation: I/778, 964, 968 
(concept and system) 

- quorum and majority: 1/778, 968 
(concept), 971 (types of quo
rum), 990 (types of majority) 
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- exercise of the right to vote: 
1/97 4 (the case of several titles), 
980 (cases of incompetence), 984 
(requirements for validity), 986 
( efficacy of conditions attached 
to the vote) 

- vote: 1/971 ( constitution of the 
electoral college), 973 (vote via 
mail and by proxy), 974 (vote by 
delegation), 976 (forms, admis
sion of people who do not 
belong to the college), 988 (man
ner to proceed in the scrutiny), 
991 (transcription of the acts) 

- results of the election: 1/778, 997 
( determining the one elected) , 
999 (proclamation), 1000 (notifi
cation of the one elected) 

- acceptance by the one elected: 
1/1001, 1004 (effects according 
to the type of election) 

- resignation of the one elected: 
1/1001 

- confirmation: 1/1005 (the right ot 
confirmation), 1007 (request for 
confirmation), 1007 ( obligatory 
nature, form, requirements and 
effects), 1008 (competent 
authority) 

- possibility of anulling the elec
tion: 1/669 

- invalidity of the election: 1/976 
( admission of one who does not 
belong to the college), 978 (lack 
of freedom in the election: differ
ent scenarios), 979 (simony) 

- the crime of coercion or impedi
ment in the elections: IV/487-489 
(see DELICT) 

- invalidity of the election: 1/1003 
( due to silence of the one 
elected) 

- invalidity of the single vote: 1/980 
(due to incapacity), 981 (due to 
lack of active voice), 982 ( due to 
notorious defect from the com-
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munion of the Church), 983 (as a 
consequence of a null vote or 
invalid vote for the election), 985 
( due to fraud or fear) 

- by compromise: 1/993 (general 
norms), 993 ( concept, form, 
effects), 995 (causes and effects 
of cessation of the compromise) 

- in juridical persons: 1/778 
-prior to the presentation for 

ecclesiastical offices ( see 
CANONICAL PROVISION: pro
cedures) 

EPIKEIA 
- as a manifestation of the pastoral 

nature of canon law: 1/146 
- distinction with equity (see 

CANONICAL EQUITY) 

EPISCOPAL COUNCIL (see 
COUNCIL, DIOCESAN CURIA) 

- nature, composition and func
tions: 11/1099-1100, 1129 (coordi
nating function) 

EPISCOPAL VICAR 
- notion: 11/1110, 1111, 1116 (pur

pose) 
- common and different character

istics with the Vicar General: 
11/1110 (see VICAR GENERAL) 

- historic origin of the office: 
11/1111 

- appointment: 11/1110, 1116, 1117 
(temporary appointment: regula
tion), 1119 (possibility of third 
party intervention in the appoint
ment) 

- appointment of the Auxiliary 
Bishop: 11/870-871 (principles 
and regulation), 1118 (particular
ities) 

- personal requirements of the 
candidates: 11/1120-1121 (sacred 
orders, age, incompatibilities) 



Equality 

- general principles about power: 
11/814, 871, 898, 1094 (hierarchi
cal subordination: see 11/1129-
1130), 1048 (situation in vacant 
see), 1115 ( determination of 
competencies), 1123-1124 
(nature, importance, and scope) 

-juridical relationship with the 
Bishop: 11/1125 (general princi
ple), 1125 (reserverd power: 
nature and regulation), 1079-
1080 ( special mandate: nature 
and regulation; see also 1/847; see 
POWER OF GOVERNANCE: 
Delegated), 1128 (preference of 
the Auxiliary or Coadjutor 
Bishop), 1129-1130 (obligation of 
notification and prohibition to 
act against the will and intention 
of the Bishop) 

-juridical relationships between 
the Vicar General and the Episco
pal Vicar: 11/1112, 1113 (guiding 
principles), 1114-1115 (determi
nation and coordination of com
petencies) 

- participation in the diocesan 
synod: 11/1059 (see DIOCESAN 
SYNOD) 

- loss of office: 11/1131 (cases) 
(see ECCLESIASTICAL OFFICE: 
loss) 

- removal: 11/1118 (regulation), 
1119 (specifications in the case 
of the Auxiliary Bishop) 

- substitution: 11/1119 
- suspension of office: 11/1131 

(nature), 1132 (different cases) 

EQUALITY 

Principle of basic equality (see 
CO-RESPONSIBILITY OF THE 
FAITHFUL: People of God, DI
VERSITY, HIERARCHY OF THE 
CHURCH: the hierarchical prin
ciple) 
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- statement: 1/693. 11/768 
- vision of the church as a non-

equal society: 11/43 (historical 
notes), 204 (beyond the under
standing of) (see CANONICAL 
STATE) 

- formulation of the principle and 
implications: 11/45 

- principle of basic equality: 1/6 
(concept), 142 (in the reform of 
the CIC). 11/4, 41, 204 ( differenti
ation of the theological and 
juridical levels) 

- and fundamental rights: 11/35 
(see RIGHTS AND OBLIGA
TIONS OF THE FAITHFUL) 

- and the concept of person: 1/690 
(see PERSON) 

- compatibility with privilege: 
1/621 ( see PRMLEG E) 

Other areas of juridical equality 
- of the spouses: 1/715 ( conjugal 

domicile). 111/1527 (radical 
equality of the spouses) (see 
MARRIAGE) 

- exclusion of conjugal equality: 
111/1349 (invalidating efficacy 
of marriage; see MARRIAGE 
SIMULATION) 

ERROR 

- as a defect of juridical acts: 1/806 
(notion, requirements, types, 
effects) 

- of law: 1/312 (see IGNORANCE) 
- in the creation of custom: 1/415 
- common error of fact: 1/313, 884 
- common error of law: 1/313, 884 
- in the execution of administra-

tive acts: 1/509 
- in rescripts: 1/593 (relevance) 
- in renunciation of office: 1/1041 
- efficacy of penal exoneration: 

IV/284 (wrong perception about 
existence of fear, state of neces
sity, grave inconvenience or 
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legitimate defense), 291 (attenu
ating efficacy) (see DELICT: Pun
ishable action) 

- in declarations or confessions in 
a process: IV/1220 (see PROCE
DURAL PROOF) 

- material error in a sentence: see 
SENTENCE: correction of errors 

- in marriage consent: see MAR
RIAGE CONSENT: error and 
consent 

EUCHARIST (see SACRAMENTS) 
- doctrinal foundation: 111/566 

(fundamental points of theologi
cal doctrine), 567 (the meaning 
for the life of the Church), 568-
569 (Eucharist and full commun
ion of the Church), 570 (the tri
ple aspect of the Eucharist and 
triple expression of worship), 
571 (the obligation of pastors to 
instruct the faithful) 

- main postconciliar documents: 
111/564-565 

- canonical consideration : 111/562-
563 (the organization in the 1917 
Code and in the CIC: theological 
motivation) 

- eucharistic celebration: see 
MASS 

- the matter of the Eucharistic 
Sacrifice: 111/636 ( matter for 
validity), 637 (matter of bread: 
conditions; bread without glu
ten), 638 (the matter of wine: 
conditions; possibility of using 
mustum), 644 (unleavened 
bread: current norms), 646 (pro
hibition of consecrating one spe
cies without the other one; or 
both outside of Mass) 

- participation in the Eucharist: 
see EUCHARISTIC COMMUN
ION 
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- reservation of the Eucharist: 
111/661 (places where it must be 
reserved), 662 (places where it 
may be reserved), 663 (obliga
tion that in those places there 
always be somebody to take care 
of the Blessed Sacrament), 664 
( obligation to celebrate Mass in 
those places at least twice a 
month), 665 (prohibition against 
carrying the Blessed Sacrament 
or taking the Blessed Sacrament 
on trips; possible exception) ,  666 
( competency of the diocesan 
bishop), 667 ( exceptions in the 
universal law), 668 (reservation 
in a Religious Institute or in 
another pious house: norms; see 
RELIGIOUS HOUSE), 669 ( con
cept of pious house), 671 (Obli
gation to open Churches where 
the Eucharist is reserved: foun
dation) ,  672 (hours to be open 
and purpose), 673 (the nature of 
the obligation to facilitate the 
access to the faithful), 679 ( quan
tity of consecrated Hosts that 
must be reserved; ciborium; ren
ovation of the reserved species), 
680 (prohibition against reserv
ing the consecrated wine) ( see 
TABERNACLE) 

- exposition of the Blessed Sacra
ment: 111/683 ( current norm), 684 
(prohibition of exposition during 
the celebration of the Mass), 686 
(recommendation for solemn 
exposition of the Blessed Sacra
ment at least once a year: histori
cal notes), 687 ( conditions: 
proportional attendance of faith
ful), 688 (minister of exposition 
and benediction: historical 
notes), 688-689 ( deacon as minis
ter of exposition and benediction; 
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layperson as minister of the expo
sition: conditions) 

- eucharistic processions: 111/691 
(modification of the norms of the 
CIC/1917; silence of the CIC 
about processions), 692 (recom
mendation of eucharistic proces
sions, especially on the solemnity 
of Corpus Christi), 693 (the most 
appropriate time for the proces
sion; organization) 

- delict of profanation of conse
crated species: IV/458-460 
(see DELICT) 

EUCHARISTIC COMMUNION 
(see SACRAMENTS) 

- necessity and benefit: 111/606 
( obligation and council), 609 
(the beginning of being subject 
to the precept), 630 (precept of 
Divine Law and Paschal precept; 
time of observance), 631 
(requirements for fulfillment of 
the Paschal precept; those obli
gated), 632 (precept of reception 
of communion in danger of 
death: see VIATICUM) 

- right of the faithful to receive: 
11/80. 111/605 (general norm; 
foundation), 606 (subsequent 
obligations of certain offices; 
relationship with the communi
catio in sacris), 614 (prohibi
tions of admission; responsibility 
of its application in the external 
forum), 616 (specific cases; the 
obligation not to admit), 621-622 
(prohibition to receive the Most 
Holy Eucharist when in grave 
sin; cases of suspension of the 
prohibition), 625 (communion 
outside Mass), 635 (rite in which 
it may be received; relation with 
the communicatio in sacris) 
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-public refusal of admittance to 
Holy Communion by the minis
ter: 111/615 (different cases), 616-
619 (nature and urgency of the 
obligation not to admit) 

- administration of the Most Holy 
Eucharist to children: 111/608 
(age: general norm; criteria), 609 
(requirements under normal cir
cumstances: minimal require
ments in danger of death) 

-preparation for first communion: 
111/611 (persons obliged and 
methods; the particular obliga
tion of the pastor), 612 (first con
fession), 612-613 (synthesis of 
the canonical precepts with 
respect to first communion of 
children) 

- the ordinary minister: 111/601 
- extraordinary minister: 11/195. 

111/596 (nature of the function), 
601 (general norm; requirements 
for commission and carrying out 
the function), 602 (competency 
for appointment of laity; sug
gested order of preference; form 
of designation) 

-ways to administer Holy com
munion: 111/640 (the ordinary 
way), 641 (under both species: 
present regulation), 642 (ways of 
receivingt under both species), 
693 ( under the form of wine 
alone), 643 (intervention of the 
proper minister) 

- rite in which Holy Communion 
may be received: 111/635 
(see RITE) 

- time when Holy Communion 
may be distributed: 111/654 

- Holy Communion more than once 
a day: 111/623 (precedents and 
foundation; present regulation), 
624 (foundation of the possibility 
and its limitation; exceptions to 



Analytical Index 

the limitation), (for the calcula
tion of the liturgical day, 
see 111/589) 

- Holy Communion outside the 
Mass: 111/625 (foundation of the 
prevision; obligation of the min
isters; just cause; rite) 

- eucharistic fast: 111/628 ( con
cept), 628-629 (the norm and obli
gated subjects; exceptions) 

- thanksgiving prayer: 111/599 
( of the faithful and of the priest) 

EVANGELICAL COUNSELS (see 
CONSECRATED LIFE, VOW) 

- notion and ecclesiological rele
vance: 11/1473, 1475 

- counsels and Christian life: 
11/1474-1475, 1555 (chastity and 
Christian life) 

- counsels and consecrated life: 
11/14 75-14 76 ( counsels and how 
to live by them), 1480, 1552 
( about the determination on how 
to observe them in each particu
lar institute), 1692 (counsels 
in religious profession), 1919 
(in secular institutes) 

- counsels and societies of apos
tolic life: 11/1978 

- chastity: 11/1555 (foundation in 
the Christian life and different 
types), 1556 (chastity in conse
crated life: the meaning and con
tent), 1557 (canonical effect of 
consecrated celibacy), 1795 
( vote of chastity and the canoni
cal obligation of celibacy), 1919 
(in secular institutes) 

- poverty: 11/1559 (poverty in con
secrated life: foundation and 
canonical dtermination), 1560 
( collective manifestations), 1 784-
1788 (types and requirements in 
religious institutes), 1919 (in sec
ular institutes) 

649 

Exception 

- obedience: 11/1561 ( doctrinal 
foundation), 1562 (canonical 
scope in consecrated life), 1563 
(the nature of consecrated obe
dience, scope and limits), 1919 
(in secular institutes) 

EXAMINATION 
- for the appointment of parish 

priests: 11/1303-1304 (abolition) 
(see PASTOR) 

- accumulation of delicts: see 
DELICT: objective element. 

- examination of actions: see 
DELICT: objective element 

EXCARDINATION 
- conditions and reasons: 11/317 

(see INCARDINATION) 

EXCEPTION (see PROCESS) 
- concept and regulation in the 

CIC: IV/1009-1010 
- nature: IV/1011 (right in the pro

cess) 
- proper exception: IV/890 
- foreign exception or not directly 

related exception: IV/890 
- dilatory exception: IV /892, 905 

(norms that regulate it; the prin
ciple of preclusion), 1012-1013 
( characteristics of procedural or 
dilatory exceptions) 

- peremptory exceptions: IV /905 
( concept and nature), 906 (pro
cedural time to file), 906 norms 
of transmission), 1014 (nature), 
1016 (reasons for peremptory 
exceptions) 

- mixed exception: IV/909, 1015 
- general principle about type of 

exceptions: IV/1018 
- perpetual character by nature: 

IV/1027 



Exclaustration 

- moment in the process and the 
raising of an allegation: IV/889, 
890 ( exceptions based on tam
pering that could render a sen
tence or decision invalid), 891 
(moment of resolution and appli
cable norms; see INCIDENTAL 
MATTERS), 892 (dilatory excep
tions with respect to persons and 
the manner of the trial), 892-893 
(norms for transmission: see 
IV/905), 906 (peremptory excep
tions), 909 (mixed exceptions) 

- consideration of exceptions in 
the CIC: IV/1042 (comparison 
with the 1917 Code) 

- exception regarding incompe
tence: IV/894 (competent judge 
to solve it and way to propose), 
896 (the nature of the denial of 
competency), 897 (finding for 
incompetence), 297-298 (hypoth
esis of resolution and possibility 
of recourse) (see COMPETENT 
FORUM) 

- exception due to connection and 
exception of pendency of pro
cess: see PROCESS: Procedural 
requirements, connected causes 

- exception of an adjudged matter, 
transaction and end of the law
suit: IV/907 (peremptory nature 
and treatment) (see ADJUDGED 
MATTER) 

- exceptions in the oral conten
tious process: IV/1699-1700 

EXCLAUSTRATION (see RELI
GIOUS: departure from the insti
tute) 

EXCOMMUNICATION (see CEN
SURE) 

- historical notes: IV /324 
- definition: IV/325-326 
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- excommunication and commun
ion: IV/325-326 (see COMMUN
ION) 

- criteria for the application of the 
penalty of excommunication: 
IV/249 

- effects of the excommunication: 
IV/326-327 (not declared latae 
sententiae), 328-329 (ferendae 
sententiae or declared latae sen
tentiae) 

-cessation: see ABSOLUTION 
- absolution in the internal sacra-

mental forum: 11/1234 (faculties 
of the penitentiary), 1235 (juris
dictional nature). 111/774-775 

EXECRATION (see SACRED 
PLACES) 

EXECUTION 
Of Administrative acts ( see AD

MINISTRATIVE ACT) 
- nature: 1/483, 502 (see DELEGA

TION, POWER OF ORDERS: 
Delegated) 

- requirements for validity: 1/493 
- types: 1/498 
- mandate and limits: 1/503 
- reasons for denial: 1/499 
- reasons for suspension: 1/501 
- essential conditions: 1/503 ( essen-

tial conditions, form, invalidity) 
- error in execution: 1/509 
- executor: 1/495, 505 (substitu-

tion), 507 (succession) 
- faculty to repeat the execution: 

1/510 
- about rescripts: I/577 (form), 607 

( executor: types) 604 (presenta
tion to the executor), 605 (fraud
ulent delay in presentation) 

Of penal sentences (see APPLI
CATION OF PENALTIES: execu
tion of penal sentences) 
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Of pious wills (see PIOUS 
CAUSES) 

Of sentences (see SENTENCE) 
- meaning of execution: IV/1668 
-juridical nature of execution: 

IV/1669 
- executable sentences: IV/1671-

1673 
- decree of execution: IV/1674 
- provisional execution and sus-

pension of the execution: 
IV/1671-1673 

- rendering of accounts prior to 
execution: IV/1675 

- the subject of execution and way 
of performing: IV/1677-1678 

- establishing time for the execu-
tion of the sentence: IV/1679 

EXECUTIVE POWER 
- subjects: 1/852, 867 (hierarchy) 
- criteria regarding conflicts in 

competence: 1/865, 866 (suspen
sion), 868 (in cases of plural del
egation) 

- personal and territorial scope: 
1/854, 855 (personal element), 
856 (territoriality) 

- material scope: 1/862 (interpreta
tion), 864 (presumption about 
the content) 

- necessary to issue administrative 
acts: 1/469, 473 

- proper acts: see ADMINISTRA
TIVE ACT, GENERAL NORMS 
OF ADMINISTRATION 

- delegation 1/859, 868 (types), 869 
(solidarity in delegation), 870 
(collegial and successive), 871 
(revocation) (see POWER OF 
GOVERNANCE: delegated) 

- sub-delegation: 1/859-860 ( crite
ria and limits) , 863 (cases) 

- interpretation: 1/862 ( cases, 
criteria) 

-see SUPPLETORY POWER 
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EXEGESIS (see CANONICAL 
SCIENCE) 

-concept: 1/41 (juridical exegesis) 

EXEMPTION 
- territorial of the universal law: 

1/295 
- circumscriptions exempt from 

the jurisdiction of the metropoli
tan: see ECCLESIASTICAL 
PROVINCE 

- of the seminary: 11/293 
- of institutes of consecrated life: 

(see INSTITUTES OF CONSE
CRATED LIFE: exemption) 

- of places within a specific terri
tory and administration of con
firmation: 111/532 

EXEMPTIONS (see DELICT: Pun
ishable actions) 

EXORCISM (see SACRAMEN
TALS) 

EXPERT (see PROCEDURAL EVI
DENCE) 

- rules for expert evidence in mar
riage cases, for grounds of inca
pacity: 111/1264-1266 
(see MARRIAGE CONSENT) 

-expert appraisal of goods: see 
TEMPORAL GOODS: Alienation 

EXPIATORY PENALTY 
(see CANONICAL PENALTY) 

- concept and terminology: 
IV/342-344 

- distinction between penalties 
and censure: IV/214, 366 (foun
dation and meaning of the dis
tinction) 

- criteria for constitution: IV /246 
(general criteria), 247 (for dis
missal from clerical state), 248 
(for the latae sententiae penal
ties) (see PENAL NORMS) 
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-possibility to establish them as 
latae sententiae: IV /34 7 

- enumeration and description: 
IV /344 (prohibition or mandate 
to reside in a territory), 345 
(privations and prohibitions), 
346 (penal transfer de officio; 
dismissal from the clerical state) 
(see infra) 

- prohibition or mandate to reside 
in a specific territory: IV /344 
(content), 348 (subjects whom it 
may affect), 349 (the need for 
consent from the local Ordinary 
for the mandate to reside) 

-removals and prohibitions: 
IV/345 (content), 350 (general 
principle: competent authority), 
351 (impossibility to deprive 
power of orders), 352 (suspen
sion of prohibitions in special 
cases) 

-penal removal from office: 
1/1079 (see ECCLESIASTICAL 
OFFICE) 

- dismissal from the clerical state: 
11/401 (cases), IV/247 (reserva
tion to the universal law for its 
constitution), 346 (concept and 
system), 391 (support of the dis
missed cleric) 

- imposition of penalties on 
clergy: IV/390 (the need to pre
serve or maintain decent sup
port; see CLERIC: the right to a 
just remuneration) 

- cessation: see CANONICAL PEN
ALTY, DISPENSATION, extinc
tive moment 

EXTENSION 
- of time and periods: see TIME 
- of competency: see COMPE-

TENT FORUM 
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:F 

FACULTY (see POWER OF GOV
ERNANCE: delegated) 

- concept and characteristics: 
1/835 

- habitual faculties: 1/836 ( concept 
and regulation) 

- supplying of faculties: 1/885 

FAITH 
- communion in faith: see COM

MUNION, ECUMENISM 
- delicts against the faith: see 

DELICT: Delicts established in 
the CIC 

- custody and transmission of the 
faith: see APOSTOLATE, CATH
OLIC EDUCATION, MAGISTE
RIUM OF THE CHURCH, 
MISSION WORK OF THE 
CHURCH, MUNERA CHRISTI: 
Munus docendi 

-scholarly deepening of the faith: 
see THEOLOGY 

-juridical requirement of profes
sion of faith: see PROFESSION 
OF FAITH 

-the freedom of the act of faith 
and penal law: see PENAL LAW: 
Canonical Penal Law 

-faith and reception of the sacra
ments: see RIGHTS AND OBLI
GATIONS OF THE FAITHFUL: 
right to the word of God and to 
the sacraments, SACRAMENTS 

FAITHFUL (see CLERIC, CONSE
CRATED LIFE, LAY PEOPLE, 
PERSON) 

- concept and fundamental condi
tion: 11/3, 14 (coincidence with 
persona in Ecclesia ), 39 ( consti
tutional nucleus: parameters) 
(see CHURCH: People of God, 
EQUALITY, VARIETY) 
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- acquisition of status: 111/429 
( see BAPTISM) 

- universal call to sanctity: 11/6, 
1455-1457 (historical notes, 
states of perfection), 1467 (Vati
can II and states of perfection), 
Christian life and evangelical 
counsels) 

- Co-responsibility: 1/144 ( collegi
ality and co-responsibility). 
11/40, 1035 ( co-responsibility 
in the internal structure of 
the particular church) 
(see CO-RESPONSIBILITY) 

- participation in Christ's triple 
munus: see MUNERA CHRISTI 

- obligations and rights: see 
RIGHTS AND OBLIGATIONS 
OF THE FAITHFUL) 

- autonomy: 11/69 

- states of life: 11/6, 42 ( origin), 121 
(freedom of choice) (see 
CANONICAL STATE) 

FALSEHOOD (see DELICT: 
Delicts established in the CIC. 
DOCUMENT) 

FASTING 
- eucharistic: see EUCHARISTIC 

COMMUNION 
- penitential: see SACRED TIMES 

FAVOR (see ADMINISTRATIVE 
ACT, RESCRIPT) 

- concept (Administrative Law): 
1/565 

- nature: 1/621 (in privilege) 
- granted orally: 1/615 
- internal forum - external forum: 

1/586 

FEAR 
- as a defect of the juridical acts: 

1/803 (notion and effects) 
(see JURIDIC ACT) 
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Finance committee 

- as a defect in the exercise of the 
vote: 1/984 (effects) (see ELEC
TION) 

- in the reception of the sacred 
orders: 111/942 (see SACRED 
ORDER) 

- in the admission to novitiate: 
11/1701 (see RELIGIOUS) 

- as penal excemption: IV/281, 290 
( as extenuating or mittigating 
factor) 

- as a cause of nullity in remision 
of penalties: IV/421 (see REMI
SION OF PENALTIES) 

- in declarations or confesions in 
the process: IV/1220 (see PRO
CEDURAL PROOF) 

- in marriage consent: 111/1411 
(see MARRIAGE CONSENT) 

- in the vote: 111/1728 (see VOTE) 
- in the oath: 111/1758 (see OATH) 

FINANCE COMMITTEE (see 
COUNCIL, TEMPORAL GOODS: 
Administration of goods) 

Diocesan 
- obligation to constitute: 11/1169 
-composition: 11/1169 (presiding 

function of the Bishop; members 
of the faithful) 

- nomination of members: 11/1069-
1071 ( competency; qualities of the 
members; duration of the appoint
ment), 1171 (incompatibilities) 

- nature and end: 11/1179-1180 
(historical notes) 

- functions: 11/1 172 (general ref er
ence; annual budget) , 1172 (final 
account: criteria and contents), 
1174 ( determination of general 
criteria of administration: see 
11/1183), 1179 (relationship of 
functions with those of the finan
cial officer), 1186 (rendering of 
accounts by the financial officer) 
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Of Juridical persons: 
- necessity and alternatives: 

IV/102 (see PERSON: Juridical 
Person) 

Parish 
- obligation to constitute: 11/1349 
- governing norms: 11/1349 (norms 

of universal and particular law, 
regulations) 

- composition: 11/1350 
- nature and end: 11/1350, 1351 (in 

acts of extraordinary administra
tion) 

- internal organization and presi
dency: 11/1351  

FINANCIAL ADMINISTRATOR 
(see TEMPORAL GOODS: Ad
ministration) 

Diocesan 
- appointment: 11/1176-1177 (pro

cedure), 1177-1179 (term of 
office) 

- required qualities: 11/1176 ( con
ditions and incompatibilities) 

- description of the office: 11/1179 
(historical notes), 1180-1181 
( administration: content; 
included goods), 1184 ( authori
zation of expenses), 1185 ( other 
possible functions). IV/99-100 
(possible expansion of compe
tencies) 

- relation to administrative power 
of the bishop: 11/1182-1183 

- criteria for administration: 
11/1185 (see FINANCIAL COUN
CIL) 

- diocesan office of finances: 
11/1185-1186 ( assistants to the 
financial administrator) 

- annual financial report: 11/1186 
- end of office: 11/1178-1179 

( removal, causes: past of time) 

654 

Analytical Index 

Other financial administrators 
- of a major seminary: 11/231 

(appointment) 
- of a religious institute: see RELI

GIOUS INSTITUTES: temporal 
goods 

FIRST COMMUNION (see EU
CHARISTIC COMMUNION) 

FORCE 
- as a defect of juridical acts: 1/803 

(notion and effects), 827 
(requirements) 

- in renouncing an office: 1/1040 
- in the reception of sacred orders: 

111/942 
- in the admission to novitiate: 

11/1701 
- coercion as penal excemption: 

IV/280 (see DELICT: Punishable 
action) 

- delict of force against ecclesias
tical authorities, clerics or reli
gious: IV/465-467 (see DELICT) 

- delict of abduction or imprison
ment: see DELICT: Delicts estab
lished in the CIC 

- delict of coercion or obstruction 
in elections: see DELICT: Delicts 
established in the CIC 

- in declarations or confessions in 
a process: IV /1220 ( see PROCE
DURAL PROOFS) 

- in marriage consent: 111/1411 
(see MARRIAGE CONSENT) 

- in a vow: 111/1729 (see VOW) 
- in an oath: 111/1758 (see OATH) 

FORMATION IN SECULAR 
INSTITUTES (see SECULAR 
INSTITUTES) 

FORMATION IN SOCIETIES OF 
APOSTOLIC LIFE (see SOCI
ETIES OF APOSTOLIC LIFE) 
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FORMATION OF CLERICS (see 
CLERGY, SACRED ORDERS) 

- regulation in the CIC: 11/205, 209 
( change of perspective of the 
regulation) 

- nature: 11/210 ( as the right of the 
Church; content) 

- connected rights and obliga
tions: 11/219 

- recipients: 11/210 ( as a right of 
the Church; content) 

Continuing formation of clerics 
- basis and the need for: 11/356 

(as a right-obligation) 
- approach and purpose: 11/357 
- means: 11/357, 343 (retreats), 373 

(sabbatical time) 
- organization: 11/358 
- obligations or duties of the 

authority: 11/358, 1401 (function 
of the vicar forane) 

- recommendation of community 
life for those recently ordained: 
11/361, 1388 (for parish vicars) 

- the ministry of the parish vicar in 
the formation of newly ordained 
priests: 11/1378-1379 

Formation of candidates for 
the permanent diaconate 

- system: 11/221, 222 (types) 
Formation of candidates to 

priesthood 
- personal responsibility of the 

bishop: 11/287. 111/281 ( obliga
tion of bishops to send select 
young men to obtain degrees: 
see ACADEMIC DEGREES) 

- required for the reception of 
orders: 111/945 

- place: 11/219 (see MAJOR SEMI
NARY, MINOR SEMINARY) 

- plan of priestly formation: 11/239 
( universal norm and particular 
legislation), 240 ( content of the 
national plan) 
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Formation of clerics 

- the goal of formation: 11/243, 244 
(goals, aspects, methods) 

- formation of those ordained in 
sacris ): see RELIGIOUS: forma
tion 

1)  Human formation 
-content: 11/246 
2)  Spiritual formation 
- concept and relevance: 11/246 
- purpose: 11/246 
- means: 11/250 (participation in the 

eucharistic celebration), 250 (for
mation in the liturgy of the hours; 
the sacrament of penance), 251 
(spiritual direction: see infra), 253 
(annual retreat). 111/673, 687 
( eucharistic adoration) 

- spiritual direction: 11/231-232 
(principles), 251 (regulation, 
figures, and functions), 252 
(freedom) 

-confession: 11/233 (freedom of 
election, limits) 

- formation for celibacy: 11/254, 
255 (criteria and means) 

- formation for priestly obliga-
tions: 11/254. 111/498-949 

3)  Doctrinal formation 
- importance: 11/257 
- aspects and goals: 11/258 
- number of professors: 11/27 4 

(see PROFESSORS) 
- unity: 11/275 
- active participation of students: 

11/276 
a) humanistic cultural forma

tion 
- study of languages: 11/260 
- importance of the Latin lan-

guage: 11/261 
b)philosophic formation 
- guiding principles: 11/262 ( dura

tion), 263 (ways of accomplish
ing; time management), 266 (in 
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national plans of formation). 
111/962-963 ( requirement of six 
years of philosophical-theologi
cal formation for ordination) 

- importance and goals: 11/264 
- characteristics: 11/265 
- methodological criteria and con-

tent: 11/265 (patrimony of peren
nial philosophy) 

c) theological formation 

- guiding principles: 11/262 ( dura
tion), 263 (ways of accomplishing; 
time management), 269 (general 
criteria). 111/962-963 (require
ment of six years of philosophical
theological formation or of philos
ophy-theology for ordination) 

- importance and goals: 11/268 
(see THEOLOGY) 

- fundamental subjects: 11/269 
- indications about certain disci-

plines: 11/269 
4) Pastoral formation 

- specific need: 11/275 
- aspects and timing: 11/278, 280 

(main fields of priestly ministry), 
281 (promotion of vocations), 283 
(formation for solicitude for the 
whole Church), 284 (formation in 
the apostolate: general criteria). 
111/187 (missionary vocations) 

- specific pastoral formation in 
some cases: 11/1430, 1431 (par
ticular pastoral needs), 1432, 
1444 (possibility of some specific 
institutional channels) 

FORMATION OF RELIGIOUS 
(see RELIGIOUS) 

FORMATION OF THE LAITY (see 
RIGHTS AND OBLIGATIONS OF 
THE FAITHFUL, LAY PEOPLE) 

- in lay associations: 11/570-571 
(see ASSOCIATIONS OF THE 
LAITY) 
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FOUNDATIONS (see: PERSON: 
Juridical Person: types) 

FRATERNAL CORRECTION 
-the pastoral approach prior to 

the penal process: IV/366 
(see CANONICAL PENALTY) 

- nature and difference with penal 
remedies: IV/355, 366 
(see PENAL REMEDY) 

FUNCTIONS OF TEACHING, 
GOVERNING AND SANCTI
FYING (see MUNERA 
CHRISTI) 

FUNERAL (see DIVINE WOR
SHIP) 

-theological foundation: 111/1675, 
1676 (liturgical expression) 

- concept and juridical nature: 
111/1677 (the meaning of ecclesi
astical funeral), 1678 (as a right 
and obligation) 

- regulation in the CIC: 111/1599, 
1674 (improvement in its regula
tion) 

- burial and cremation: 111/1680 
( current discipline) 

- allowing an ecclesiastical 
funeral: 111/1688 (right of the 
faithful; extension to other peo
ple), 1696 (for the faithful and 
for catechumens), 1697 (of 
unbaptized children; non catho
lic Christians) 

- denial of ecclesiastical funeral: 
111/1699 (meaning), 1700 (foun
dations and precedents), 1701-
1702 ( cases in which it will be 
denied) 

- refusal of funeral Mass: 111/1703-
1704 ( meaning; difference 
between funeral Mass and Mass 
offered privately) 

- place of celebration of the 
funeral: 111/1683 (general norm), 
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1685 (the right to choose the 
church for the funeral), 1685 
(place of celebration in case of 
dying outside the parish) , 1686 
(funeral of the diocesan bishop), 
1687 (funeral of the pastor) , 1688 
(funeral of members of institutes 
of consecrated life and societies 
of apostolic life) 

-place of burial: 111/1690 (the 
case of the parish with its own 
cemetery; freedom of choice) 
( see CEMETERY, BURIAL) 

- offerings on occasion of funer
als: 111/1692-1693 (current norms 
and principles) (see OBLIGA
TIONS OF THE FAITHFUL) 

- notation in the book of the dead: 
111/1694 (see PARISH BOOKS) 

FUNERAL (see MEMORIAL 
SERVICES) 

{j 

GENERAL DECREE 
- issued by the legislator: 1/450 
- of Roman Congregations: 1/443 

(historical notes) 
- legislative decrees ( delegated 

legislation): 1/454 
- law-decrees: 1/453, 457 
- general executory decree: 

see infra 

GENERAL EXECUTORY DE-
CREE 

- concept and nature: 1/450, 461 
- ends: 1/461 
- author: 1/462 
- promulgation and vacatio legis: 

1/462 
- revocation: 1/462 
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Grade of tribunals 

GENERAL NORMS OF ADMIN
ISTRATION (see GENERAL 
DECREE, GENERAL EX
ECUTIRY DECREE, INSTRUC
TION, ROMAN CURIA, RULES, 
STATUTES) 

- normative power of the adminis
tration: 1/437, 443 (historical 
notes), 450 (normative activity). 
11/682 ( of the Roman Curia) 

- control of legitimacy: 1/682 ( of 
statutes), 685 ( of rules and regu
lations). 11/685 ( of norms of the 
Roman Curia) 

GENERAL PRINCIPLES OF 
LAW 

- concept: 1/354 
- application: 1/353 (in suppliance 

of law) 
- enumeration: 1/355 

GODPARENTS (see BAPTISM, 
CONFIRMATION) 

- in baptism: 111/438 (formation), 
479 (historical notes), 479-480 
(proper function and require
ments) 

- in confirmation: 111/553 (histori
cal notes about its origin), 553-
554 ( current discipline: the need 
for; function; requirements: see 
supra: in baptism), 554-555 (the 
condition of Catholic and the 
Ecumenical Directory) 

GOOD FAITH 
- in prescription: 1/1089 ( see PRE

SCRIPTION) 
- use of the concept in the CIC: 

1/1090 
- interruption of the good faith of 

the possessor with the joineder 
of issues IV/1161 (see JO IND ER 
OF ISSUE) 

GRADE OF TRIBUNALS 
(see TRIBUNAL) 



Gratuitous sponsorship 

GRATUITOUS SPONSORSHIP 
(see ADVOCATE, JUDICIAL 
EXPENSES, PROCESS, PROCU
RATOR) 

- concept and nature: IV/919, 1663 
( canonical origin of the institu
tion) 

- regulation by the bishop modera
tor of the tribunal: IV/1665, 1666 

- procedural step for granting: 
IV/918-919 

GRAVE INJURY (see DELICT: 
Delicts established in the CIC) 

GUARANTEES (see PROCESS) 
- precautionary actions: IV /917-

918 (nature), 1043 (concept, 
foundation and nature of the 
precautionary actions) 
(see ACTION) 

- regulation in the CIC: IV/1043 
- principles: IV /918 ( subsidiarity 

of provision and guarantee of 
reparation for damage) 

- use of precautionary actions: 
different cases: IV/1044, 1047 
(prohibition if there are other 
ways or means to avoid damage 
or guaranteeing reparation) 

- sequestration: IV /1044 
- embargo: IV/1045 
- possibility of requesting a pre-

cautionary provision to whom in 
turn requested one: IV/1049 

- extinction of precautionary 
actions: IV/1047 

- precautionary exceptions: IV /918 
(see COUNTERACTIONS) 

- procedural consideration of pre
cautionary actions with respect 
to judicial expenses: IV/916 
(see JUDICIAL EXPENSES) 

GUARDIAN (see PERSON, CA
PACITY) 

- system of guardianship: 1/700 
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GUARDIANSHIP (see CURATOR, 
GUARDIAN) 

GUILT 
- in penal matters: see DELICT 

subjective element, punishable 
action 

- responsibility for damages: 
see DAMAGE 

HERESY (see CANONICAL PEN
ALTY, COMMUNION, MAGISTE
RIUM OF THE CATHOLIC 
CHURCH) 

- nature and regulation in the CIC: 
111/36 

- concept: IV/439 
- heresy and reaction in the canon-

ical order: IV/228 
- delict of apostasy and applicable 

penalty: IV/439-448 
(see DELICT) 

HERMITS (see CONSECRATED 
LIFE) 

- nature of hermitic life: 11/1464, 
1567-1568 (as a way of conse
crated life) 

- historical notes: 11/1566 
- hermitic life and evangelical 

counsels: 11/1568 (see EVAN
GELICAL COUNSELS) 

HIERARCHICAL RECOURSE 
- foundation of its regulation: 

IV/2049 
- concept and nature: IV/2050, 

2078 
- regulation in the CIC: IV/2050 

(general approach), 2051 (other 
applicable norms of the CIC) 
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-acts susceptible to hierarchical decision of Suffragan Bishops). 
recourse: IV/2052, 2053 (acts IV/2083, 2091 (position of the 
excluded) (see ADMINISTRA- Superior ad quern in the 
TIVE ACT) recourse) 

- recourse against general norms: - proposing the recourse: IV/2084 
1/682 (statutes), 685 (regulations) (time to propose recourse; form 

- attempt for conciliation prior to for the recourse), 2085-2086 
the recourse: IV/2057 (neces- ( content of the petition; motives 
sity), 2057 (preference for avoid- for the recourse), 2086 (effects 
ing trials), 2059 (ways to search of the proposition) 
for conciliation: mediators and - right of the appellant to an advo-
stable offices), 2061 (applicabil- cate or procurator: IV /2088-2090 
ity of the ways to avoid trials; see (see ADVOCATE, PROCURA-
ARBITRATION, PROCESS: ways TOR) 
of avoiding trials, TRANSAC- - intervention of the advocate on 
TION), 2063 (when to try for behalf of the author of the act 
conciliation) against which recourse is pro-

- first appeal to the author of the posed: IV/2090 
act: IV/2064 (nature) , 2066 (time - decision about the recourse: 
for presentation; form and con- IV /2091 (position of the Supe-
tent), 2068 (effects), 2068 (acts rior), 2092 (the concept of oppor-
that may be recurred without tunity), 2093-2096 (decree of 
prior supplicatio) 2074 (suspen- resolution: possible decisions), 
sive effect of the supplicatio: 2096 (matter of compensation for 
rules), 2075 (exceptional cases damages; see COMPENSATION 
of automatic suspension of the FOR DAMAGES) 
act), 2075-2076 (procedure in all - transition from the administra-
other cases) tive to challenge to the judicial: 

- reaction of the author of the act see CONTENTIOUS AD MINIS-
before a supplicatio: IV/2070 TRATIVE 
(sending of a new decree), 2071 HIERARCHY OF THE CHURCH ( absence of a response; see 

(see BISHOP, CHURCH: Hierar-ADMINISTRATIVE SILENCE) chical constitution, EPISCOPAL - active subject of the recourse: COLLEGE, PRELATE, ROMAN IV/2078 (capacity; see LEGIT!- PONTIFF, SACRED PASTORS) MACY), 2079 (active legitimacy; - hierarchical or institutional prin-
see INTEREST), 2081 ( capacity ciple: 11/5, 43, 202 and legitimization as require-
ments for admission of recourse) HIERARCHY OF THE NORM 

- other possible interested parties (see WRITTEN NORMS) 
in the recourse: IV/2083 HOLY DAYS (see SACRED TIMES) - the opposing party: IV /2083 (pas-
sive legitimation) HOLY SEE 

- Superior ad quern: 11/953 Oack -diplomatic representation: 1/232 
of competency of the Metropoli- (see PONTIFICAL LEGATES) 
tan to accept recourses against - international subjectivity: 1/232 
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Homicide 

- moral personality: 1/234 
- financial needs: see PETER'S 

PENCE 

HOMICIDE (see DELICT: Delicts 
established in the CIC) 

HOMILY 
- notion: 111/90 
- subject: 111/90 (reseived to 

sacred ministers: foundation) 
- obligation to preach: 111/92 

(when absolutely required and 
when advised) 

- obligation to assist at preaching: 
111/92 ( obligation of the faithful) 

- vigilance over norms on homily: 
111/93 (responsibility of the pas
tors and rectors) 

- content: see PREACHING 

I 

IGNORANCE 
- as a defect of juridical acts: 1/806 

( concept, requirements, effects) 
- of the law: 1/311 ( concept and 

regulation), 315 (presumption) 
- of the penalty: 1/315 (presump

tion) 
- as penal exemption: IV/279, 291 

(as a mitigating factor) (see 
DELICT: punishable action) 

- of the facts: 1/315 (presumption: 
regulation and different cases) 

- of irregularities and impedi
ments for sacred orders: 111/999 

- and valid marriage consent: 
see MARRIAGE CONSENT: 
ignorance and consent 

IMPEDED SEE 
- relevance of the munus petri

num: 11/888 
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- specific cases of the impeded 
episcopal see: 11/882 ( external 
circumstances), 883 (cases of 
incapacity of the bishop) 

- essential notes about the situation 
of the impeded see: 11/883-884 
Gudgement to verify the situation) 

-juridical regulation: 11/886 (gen
eral situation of coadjutor and 
auxiliary bishops), 886 (determi
nation the person who rules the 
diocese: composing the list), 887 
( designation by the college of 
consultors: applicability of the 
norms about the diocesan 
administrator), 889 (obligations 
and power of the one that rules 
the diocese: differences from the 
vacant see), 1080-1081 (the situa
tion of a current diocesan synod) 

IMPEDIMENT 
For admission in a religious 

institute 
-general norm and cases: 11/1700-

1703 (see RELIGIOUS INSTI
TUTES) 

For reception of sacred orders 
(see SACRED ORDERS: irregu
larities and impediments) 

Matrimonial (see MARRIAGE) 
- meaning and nature: 111/1148 

(historical notes), 1149 (situa
tion in the CIC), 1150 Quridical 
nature) 

-difference between incapacity to 
consent and impediments: 
111/1257 (see MARRIAGE CON
SENT) 

- classification: 111/1152 (suppres
sion of impediments; public and 
occult) 

-competency to declare and estab
lish impediments: 111/1154 ( decla
ration of impediments of Divine 
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Law), 1155 (establishment of 
impediments), 1156 (prohibition 
from introducing impediments by 
custom), 1157 (incompetence of 
the local Ordinary to establish 
impediments; possibility of indi
vidual prohibition) 

- ius connubii and impediments: 
111/1077, 1157 (ius connubii and 
prohibition to contract) 

- impediment of abduction: 
111/1 195 (factual situation), 1196 
(intention to contract marriage 
with the abducted woman; 
unquestionable objective effi
cacy of the impediment), 1197 
( connection with other grounds 
of nullity; present situation or 
this case), 1198 (requirements 
for cessation of the impedi
ment), 1198 (possibility of dis
pensation from the impediment) 

- impediment of age: 111/1169-1170 
(foundation; age and ius conu
bii), 1171 (proper foundation), 
1172 (faculty of conferences of 
bishops with respect to minimal 
age; dispensation of the impedi
ment), 1258 (impediment of age 
and incapacity to consent) 
(see AGE) 

- impediment of crime: 111/1200 
(foundation and historical 
notes), 1201 (factual cases), 1201 
(requirements of the cases in 
question), 1203 ( dispensation of 
the impediment) 

- impediment of disparity of cult: 
111/1 182 (foundation), 1183 (dis
pensation: conditions), 1184 
(factual requirements; formal act 
of leaving the Church), 1185 
(presumption of validity in case 
of doubtful baptism of one of the 
parties; see BAPTISM), 1186 
(non-existence of the impedi-
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ment of mixed religion; the cau
tiones in mixed marriages) ( see 
MIXED MARRIAGES) 

- impediment of impotence: 
111/1 174 (juridical content), 1175 
(required characteristics of the 
case), 1176 (antecedence, perpetu
ity, certainty), 1177 (juridical rele
vance of sterility), 1239-1244 
( difference or distinction between 
consensual incapacity for the 
right-obligation to the conjugal 
acts, impediment of impotence 
and non-consummation: rules of 
interpretation) 

- impediment of kinship (affinity) : 
111/1208 (foundation; require
ments), 1209 (scope or extent), 
1210 (dispensation) (see KIN
SHIP) 

- impediment of kinship ( consan
guinity) : 111/1204 (reason for the 
impediment), 1205 (impediment 
in its different level), 1206 ( ori
gin of the impediment), 1207 
(dispensation) ( see KINSHIP) 

- impediment of legal adoption: 
111/1215 (notion and factual 
cases; 1/735), 1216 (scope), 1217 
( canonical and civil dispensa
tion; cessation of the impedi
ment) (see ADOPTION, 
KINSHIP) 

- impediment of ligamen: 111/1 178 
(considerations), 1179 (founda
tion: privilegium Jidei) , 1180-
1181 (prohibition of a new mar
riage without proof of nullity or 
dissolution of the previous one) 

- impediment of public propriety: 
111/1211 (foundation and require
ments; see 1/732), 1212 (require
ments of the different cases), 
1213 (scope), 1213 (cessation 
of the impediment and dispensa
tion) 



Impugning 

- impediment of sacred orders: 
111/1187 (foundation), 1188 
( affected subjects), chronologi
cal origin of the impediment), 
dispensation of the law of celi
bacy; penalties for the attempted 
marriage) (see CELIBACY, 
SACRED ORDERS) 

- impediment of vows: 111/1191 
( complete reordering of the sub
ject); the new case of fact), 1192 
(initial moment of the impedi
ment), 1193 (requirement for the 
dispensation), 1193-1194 (auton
omy with respect to the impedi
ment of sacred orders; penalties 
for attempted marriage) ( see 
RELIGIOUS INSTITUTE, VOW) 

- dispensation of the impedi
ments: 111/1159 (innovations 
from prior regulation), 1160 
(general considerations reserved 
to the Holy See), 1163-1164 (dis
pensation of the impediment in 
cases of danger of death), 1165 
(dispensation in cases of doubt), 
1168 (dispensation in the inter
nal forum of the occult impedi
ment) (see DISPENSATION) 

- communication and recording of 
dispensations: 111/1167 (see 
ECCLESIASTICAL ARCHIVES, 
PARISH BOOKS) 

- convalidation of a marriage 
invalid due to an impediment: 
see CONVALIDATION OF MAR
RIAGE 

IMPUGNING 
Judicial sentences 
- general plan for impugning: 

IV/1536 (nature and terminol
ogy), 1637 (concept and founda
tion) (see SENTENCE) 

- foundation and classification: 
IV/1539-1540 
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- means of impugning: see APPEAL, 
COMPLAINT OF NULLITY, NOVA 
CAUSE PROPOSITION, RESTI
TUTIO IN INTEGRUM 

Of Administrative acts (see 
CONTENTIOUS-ADMINISTRA
TIVE, HIERARCHICAL RE
COURSE) 

INCAPACITY (see CAPACITY) 

INCARDINATION (see AGGRE
GATION, CLERIC) 

- notion and nature: 11/206, 299 
(historical notes), 300 (in Vatican 
Council II), 301 ( characteristics 
of the present concept), 302 (ter
minological precision) 307 (impli
cations), 1929-1930 (renewal; 
definition; nature of the gener
ated bond) 

- incardination and title of ordina
tion: 111/939 

- regulation in the CIC: 11/206 
- types of structure with the 

capacity to incardinate: 11/302, 
306-307 (possible cases of incar
dination ). 111/940 (care to avoid 
vagi or acephalous clerics) 

- types of incardination: 11/306 
- original: 11/307 (requirements) 
- derived: 11/308 ( change of inacr-

dination ), 309, (requirements 
and procedure), 311 (in case of 
legitimate transfer), 312 (of secu
lar cleric admited to an institute 
of consecrated life), 313 (of a 
cleric if an indult to leave an 
institute or a society), 315, 317 
( condition for excardination and 
new incardination) 

- of clerics members of secular 
institutes: 11/1928-1932 

- of clerics members of societies 
of apostolic life: 11/1994 

- excardination: 11/317 ( conditions 
and causes) 
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INCIDENT (see INCIDENTAL 
CAUSES) 

INCIDENTAL MATTERS 
(see PROCESS) 

- truth, certainty and justice in 
incidental matters: IV/1354-1357) 

- concept and structure: IV/1358-
1364 

- admission: IV/1366-1371 
- procedural consideration deci-

sion: IV/1372 (possibilities of 
resolution; competency), 1373 
(the oral contentious process; 
problems that arise; see PRO
CESS: oral contentious process), 
1375-1378 (remedies for the con
clusion of the incident) ( see 
SENTENCE: interlocutory sen
tence) 

- revocation and correction of the 
decision concerning the inciden
tal cause: IV/1379-1380 

INCULTURATION (see MISSION 
WORK OF THE CHURCH: the 
evangelization process) 

INDULGENCES 
- meaning and foundation: 111/845-

847 
-systematic place in the CIC: 

111/845 
- types of indulgences: 111/848 

(plenary or partial) 
- power to grant indulgences: 

111/851 (general principal), 852 
( original and primary subject; 
power of other lower subjects) 

- subject: 111/849 (general princi
ple: they may be obtained for 
oneself or for the deceased), 853 
( capacity and required condi
tions) 

-incidence in the proper law: 
111/854 (with respect to granting 
them), 855-856 (with respect to 
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the use of indulgences: specific 
determinations) 

- in the associations of the faith
ful: 11/476 

- granted during the pastoral visit 
of the bishop: 11/835 

- publication of books and shorter 
works with indulgences: 111/854-
855 

INFANT (see AGE, PERSON) 
- concept: 1/697 

INHIBITION (see JUDGE: obliga
tion of impartiality) 

INJURY 

- against religion or against the 
Church: IV/462-463 (see 
DELICTS: delicts established in 
the CIC) 

INSTITUTES OF CONSE
CRATED LIFE ( see RELI
GIOUS INSTITUTES, SECULAR 
INSTITUTES; also see SOCIET
IES OF APOSTOLIC LIFE) 

- systematic placement in the CIC: 
11/1 1, 1451-1455 (system for con
secrated life in the CIC), 1398 

- nature: 11/1451 (public profes
sion as essential element), 1452-
1455 (relevance and place of 
consecrated life in the Church), 
1455-1457 essential characteris
tics in the Vatican Council II and 
in doctrine), 1466-1471 (theologi
cal and canonical elements) (see 
CONSECRATED LIFE) 

- types: 11/1452, 1461 (historical 
notes), 1466 (common and spe
cific elements), 1477 (model in 
the CIC; distinctive criteria) , 
14 78 ( efforts of classification in 
the CIC) 

- relationship with the associative 
phenomenon 11/436, 1452-1455 
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(in the system of the CIC and in 
doctrine), 1469 

- relationship to the sacrament of 
orders: 11/1510 (clerical and lay 
institutes) 

- clerical and lay institutes: 
11/1510 (general principle and 
relevance of the distinction), 
(1511 (historical notes about the 
distinction), 1513 (notes about 
clerical institutes), 1514 (notes 
of lay institutes) 

- institutes of pontifical and dioce
san right: 11/1515 (concepts), 
1515, 1516 (itinerary until the 
definitive decree of pontifical 
approval according to praxis), 
1517 ( canonical relevance of the 
distinction), 1530 (external 
power with respect to the inter
nal regulation of institutes of 
pontifical right), 1536-1537 
( dependency on the Bishop in 
institutes of diocesan right), 
1538-1540 (approval, modifica
tion and dispensation of consti
tutions of diocesan right) 

- male and female institutes: 
11/1575 (legislative unity), 1576 
(differences in regulation that 
exist) 

- general regulation in the CIC: 
11/1475 (elements common to all 
institutes) (see CONSECRATED 
LIFE) 

- erection of institutes: 11/1483 
(necessity, competent authority, 
and procedure), 1484-1485 (erec
tion and foundation; the need for 
intervention from the Holy See), 
1515-1517 (itinerary until the 
definitive pontifical approval of 
an institute by the Holy See), 
1538 ( approval of constitutions 
in institutes of diocesan right) 
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- spiritual patrimony of the Insti
tute: 11/1481 (meaning of per
sonal patrimony; fidelity to the 
foundational charisma), 1482 
(transcendence of guarding of 
their own identity; means of 
guarding), 1495 (modifications 
of the institutes: competency), 
1499 (patrimony and autonomy) 

-juridical regulation: 11/1505 
(kinds of normative fonts), 1505 
(fundamental code or constitu
tions: concept and necessity), 
1506 ( content of the constitu
tions; elaboration and approval), 
1439 (supplementary codes), 
1507-1509 (adaptation of the 
proper law to the universal law), 
1538-1540 (approval, amendment 
and dispensation of constitutions 
of diocesan right), 1554 ( obliga
tion to observe proper law), 1575-
1576 (legislative unification of 
male and female institutes), 1764 
(function of the constitutions in 
setting the proper charisma) 

- external system of governance: 
11/1518 (internal and external reg
ulation: criteria of coordination; 
submission to the supreme 
authority of the Church), 1519 
( supreme authority in the internal 
and external system), 1534 
( external power over the internal 
rule of pontifical right), 1535 
( competencies of the competent 
Roman Congregation), 1536 (sub
ordination to the bishop in the 
institutes of diocesan right), 1536 
( faculties of the diocesan bishop) 

- autonomy of the institutes: 
11/1499 (autonomy and excep
tion: see 11/1525), 1500 (auton
omy as ius nativum: 
eclesiological foundation) 1501 
(scope and meaning), 1501 
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( content; development of con
crete norms), 1503 (autonomy 
and dependency), 1518 (internal 
and external rule, subordination 
to the supreme authority of the 
Church), 1822-1823 (foundation 
for the autonomy and subordina
tion) (see supra external system 
of governance) 

- exemption: 11/1499, 1500-1501 
(the present meaning: see supra 
autonomy of the institutes), 1515 
(relevance of the distinction 
between exempt and non-exempt 
institutes), 1518 (exemption and 
subordination to the superme 
authority), 1520 (historical notes 
on the privilege of exemption), 
1522 (in the 1917 Code and the 
Vatican Council II), 1524 ( exemp
tion and subordination to the 
diocesan bishop in the CIC), 1526-
1529 (recent doctrinal debate) 

- internal governance of the insti
tutes: 11/1541 (personal and col
legial governance: historical 
notes) (see CHAPTER, SUPE
RIOR), 1543-1546 (the nature of 
power in the institutes), 1547 
(institutes that enjoy the power 
of governance: see POWER OF 
GOVERNANCE) 

- specific paths of communion 
with the Apostolic See: 11/1530-
1533 (periodical report on the 
state and life of the institute), 
1532-1533 (knowledge and 
observance of the documents of 
the Holy See), 1888 (inclusion in 
the periodical report of the data 
about members separated from 
the institute) 

- relationship between institutes: 
11/1486 ( concept of aggregation; 
different cases), 1487 (compe
tent authority for the aggrega-
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tion), 1490 (union, merger, 
federation and confederation: his
torical notes about the concepts), 
1492 (the concept of merger and 
union), 1426 (types of union; fed
eration and confederation), 1492-
1494 (situation of the member 
who does not accept the union), 
1605-1607 ( association of a mon
astery of nuns to a male institute: 
see MONASTERY) 

- division in parts or circumscrip
tions: 11/1488 ( competency: cur
rent rule), 1488 (proper 
applicable norms), 1498 (sup
pression of parts of an institute; 
concept or meaning of part) 

- admission of candidates for an 
institute: 11/1549 (general 
requirements for members to 
any institute), 1550 (necessary 
preparation), 1551 ( content of 
the preparation) 

- obligations of the members: 
11/1552 ( observance of evangeli
cal counsels according to their 
proper mode: see EVANGELI
CAL COUNSELS), 1554 ( obser
vance of the proper law), 1564-
1565 ( common fraternal life: gen
eral foundation and particulars) 

- sacred bonds of the members: 
11/1553 (vow or other sacred 
bonds) (see VOW) 

- third orders: 11/463 ( concept and 
characteristics), 464 ( depen
dence on authority and rule), 464 
(members) 

- associations connected to insti
tutes of consecrated life: 11/488 
( coordination with other apos
tolic works in the diocese) ( see 
ASSOCIATIONS OF FAITHFUL) 

- parishes entrusted to institutes: 
11/1289-1291 (see CONTRACT, 
PARISH) 



Institutes of higher learning 

- Penal Law: IV/253 (power of 
Superiors) , 254 (subordination to 
the local Ordinary) ( see PENAL 
LAW, CANONICAL PENALTY) 

- suppression of an institute: 
11/1496 (competency and criteria) 

INSTITUTES OF HIGHER 
LEARNING (see ECCLESIASTI
CAL UNIVERSITY: other insti
tutes of higher learning) 

INSTRUCTION 
- concept and nature: 1/451, 465 
- of Roman Congregations: 1/443 

(historical notes) 
- author: 1/465 
- beneficiary: 1/465 
- instruction of the process: see 

PROCEDURAL EVIDENCE 

INSTRUCTION OF THE PRO
CESS (see PROCEDURAL 
EVIDENCE) 

INTERDICT (see CENSURE) 
- historical notes: IV /330 
- definition: IV/331 
- types and effects: IV /332 ( see 

EXCOMMUNICATION) 
- cessation: see ABSOLUTION 
- absolution in the internal sacra-

mental forum: 11/1234 (faculties 
of the penitentiary), 1235 Quris
dictional nature). 111/774-775. 
IV/412-415 (the urgent case) 

INTEREST 
- asknowledgement in the CIC of 

the safeguarding or rights and 
legimate interests: IV/581 

- required interest to be part of a 
process: IV/950 (the requirement 
of legitimization to be party), 950 
(Jumus bani iuris, interest and 
legitimization), 951 (the pres
ence of interest in both parties), 
952 ( characteristics of the usual 
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interest in order to be a party), 
953 ( concept of legitimate inter
est and canon law), 954 (recogni
tion of collected and diffused 
interest) (see PARTIES TO THE 
PROCESS: legitimation) 

- interest and action: IV/1004-
1006, 1018-1021 (see ACTION) 

- interest and initiative of the 
party: IV /1092-1093 

- interest and legitimization in the 
administrative recourse: see 
HIERARCHICAL RECOURSE 

INTERNAL FORUM - EXTER
NAL FORUM 

- concept: 1/615, 823 
- consideration in the reform of 

the CIC: 1/140 
-juridical implications of the dis

tinction: 1/481, 556 (the form for 
administrative acts), 578 (form 
of execution of the rescripts ), 
586 (granting or denying favors). 
IV/206 (penal law and external 
forum), 388 ( canonical sanction 
and external forum) 

- incidence in the exercise of the 
power of governance: 1/823 

- agencies in the internal forum: 
1/825 

-separation in the governance of 
the seminaries: 11/234 

- separation in the function of the 
penitentiary: 11/1325 

- prohibition of authorities making 
use of knowledge acquired in con
fession for governance: 111/824 

- prohibition of certain authorities 
hearing confessions of students 
in seminaries and formation 
houses: 111/827 

INTERNATIONAL AGREE
MENTS ( of the Holy See) 

-in general: 1/231 
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- the function of modern concor-
dats: 1/118 

- nature: 1/232, 233 
- concordats in force: 1/233 

INTERPRETATION 
- basic principles for the interpre

tation of the law: 1/57 
Of administrative acts 
- rules: 1/4 76 (literal), 4 78 ( ample 

and strict), 479 (prohibition of 
analogic extention) 

- of conditioned administrative 
acts: 1/491 

- of privileges: 1/627 (literal, unde
termined juridical concepts) 

- of dispensation: 1/673 (strict 
interpretation: notion), 674 
( of the power to dispense) 

Of the executive power 
- general rule: 1/862 
Of the Law 
- in general : 1/325 ( concept and 

foundation), 326 (need) 
- types: 1/318 (types) 
- authentic interpretation: 1/319 

(subjects), 322 (form and scope), 
323 (through sentence or admin
istrative act) 

- means of interpretation: 1/325, 
327 (application), 328 (text and 
context), 330 (parallel places), 
332 (purpose, of the law), 335 
(circumstances of the law), 336 
(mens legislatoris), 337 (canoni
cal equity), see CANONICAL 
TRADITION 

- strict interpretation: 1/338 ( con
cept), 339 (penal laws), 341 
(restricting laws), 343 (excep
tional laws) 

- custom as means of interpreta
tion: 1/426 

- of statutes: 1/682 ( with or out
side law) (see STATUTES) 
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INTERVENTION OF THIRD 
PARTY (see PROCESS) 

- foundation of the intervention of 
a third party: IV/1390 

- types of voluntary intervention: 
IV/1391 

- admission of a third party to the 
process: IV/1392 (procedure) 

- forced intervention: IV/1394 
(types) 

IRREGULARITY (see SACRED 
ORDER) 

J 

JUDGE ( see PROCESS) 
-judicial office in the Church: 

IV/566-567 (purpose; standard 
mode of operation) 

-judicial function and necessary 
power to exercise it: IV /853-856 

- subject of the judicial power: 
1/853 (see JUDICIAL POWER) 

- the Roman Pontiff as supreme 
judge: IV/833 (see ROMAN PON
TIFF) 

- actual judges by Divine Law: 
IV/709, 718 Gudge themselves or 
through others) 

- rotal judges: IV/838 (see ROMAN 
ROTA) 

-judges of the Signatura Apostol
ica: IV/844 (see SIGNATURA 
APOSTOLICA) 

- regulation of offices of collabo
ration in the diocesan curia : 
11/1093, 1094 ( unity of Tribunal 
with the Bishop) (see JUDICIAL 
VICAR, TRIBUNAL) 

- obligation to appoint other 
judges besides the Judicial Vicar: 
IV/731 Gustification) 

- required qualities: IV /732 



Judicial acts 

-possibility to appoint lay judges: 
IV/732-733 (see LAY PEOPLE: 
capacity to cooperate in the 
munus regendi of Pastors), 734 
( dispensation of required aca
demic titles in lay judges; see 
ACADEMIC DEGREES), 855-856 
(foundation for that possibility) 

-functions that may be assigned 
to the lay judge: IV /733 (impossi
bility of being a sole judge), 734 
(impossibility of being presiding 
judge), 734 (possibility to be the 
ponens; intervention in cases 
where the good name of a priest 
could be in danger) 

-nomination: IV/736 (for a deter
mined period of time; renewal), 
737 (procedure and form; stability 
of the judges) (see CANONICAL 
PROVISION, ECCLESIASTICAL 
OFFICE) 

- nomination of judges and offic
ers of the interdiocesan tribunal: 
IV/742 

- causes in which a sole judge or a 
college of judges intervenes: 
see TRIBUNAL 

- proper function of the judge in 
the processes: IV/860-861 (the 
office of judge and of the other 
officers) 

- competency: see COMPETENT 
FORUM 

- powers of the judge in the pro
cess: IV/872-874 (procedural ini
tiative: the dispositive and 
inquisitive principles), 1519 
(presence and activity of the 
judge in the process) 

- incompatibility to be judge in a 
process: IV /862 

- obligation of impartiality: IV/863, 
864-865 ( cases in which he must 
excuse himself), 866 (recussa
tion, see RECUSSATION), 882 
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(prohibition to accept gifts; 
see BRIBERY) 

- obligation to make up for the 
parties deficiencies: IV/870 

- obligation to resolve maters 
expeditiously: IV/875-876, 925 
( obligation to establish time
lines for procedural acts; 
see TIME) 

- obligation of fidelity: IV/877 
(taking of oath: see OATH) 

- obligation of secrecy: IV/879-881 
(see SECRET) 

- obligation to administrate jus
tice: IV/883, 884 (refusal to 
administer justice as a delict; 
see DELICT: Delicts established 
in the CIC) 

-judicial pronouncements: 
see JUDICIAL DECREE, SEN
TENCE) 

JUDICIAL ACTS (see PROCESS) 
- concept and types: IV/804 (the 

acts related to the acts of the 
case and to acts of the process) 

-the wording of the judicial acts: 
IV/804, 941 (the need to put in 
writing all judicial proceedings), 
942 (page-numbering of the acts, 
the benefit of an index; note on 
the authenticity of each page), 
943 ( date of the acts; names of 
the persons who take part) 
(see NOTARY) 

- language in which the acts 
should be drawn up: IV/941 
( elimination of the requirement 
to be in Latin), 942 ( civil and 
canonical terminology), 945 
(translation of the acts that are 
sent to the higher tribunal) 

- acts that require signature of the 
parties or of the witnesses: 
IV/943 (the case of refusal or 
impossibility) 
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- substance and value (weight): 
IV/805, 806 (nature of a public 
document: see DOCUMENT) 

- public faith: IV/806, 807 (the 
scope of public faith: genuine
ness and authenticity) , 808 
(authenticity of the various types 
of copies), 810 (reference to the 
cursores and apparitores) 

- nullity of judicial acts: IV/809 
( consequences of lack of signa
ture) 

- conseivation of acts and docu
ments: IV /946 ( special Tribunal 
archive) (see ECCLESIASTICAL 
ARCHIVES) 

- handing over copies of the acts: 
IV /946 (prohibition unless other
wise instructed by the judge) 

-copy and return of documents 
given to the Tribunal: IV/946 

- written report of oral petition: 
IV/1105-1108 (function and for
mal requirements; see PETITION) 

- written report of the examina
tion of witnesses: IV /1299-1307 
(the need for and its substance) 

- written report when there are 
interpreters involved: IV/939 

- written report of the judicial 
access and recognition of the 
acts: IV/1347 

- written report of the oral discus
sion at the trial IV /1436 

- publication of the acts at the end 
of the stage of evidence: see 
PROCESS, ordinary contentious 
trial 

- forwarding of the acts to the 
higher Tribunal in case of appeal: 
IV /944 ( convenience of sending a 
copy; certification by the notary 
of its authenticity), 945 (transla
tion into a language known by 
the higher Tribunal) 
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JUDICIAL ACTS (see PROCESS) 
- acts of the case and acts of the 

process: IV/941 (the value of the 
distinction) 

- effects of lapse of time in each 
case: IV/941 

- the need to put in writing: IV /942 
(see JUDICIAL ACTS) 

- notification: IV/1141 (the ordi
nary way; notification in writ
ing), 1142 (through a courier: see 
IV/810-811; by the proper tribu
nal notary) 

- the need to document in the pro
ceedings the method of notifica
tion: IV /1142 

- nullity of acts: IV/1542 (the vali
dating power of the judgement: 
requirements) (see COMPLAINT 
OF NULLITY) 

JUDICIAL CITATION (see PAR
TIES TO THE PROCESS, PRO
CESS) 

-concept: IV/1137, 1138 (jurisdic
tional nature) 

- time for the decree of citation: 
IV/1137 (see TIME) 

- the right to be cited: IV/1138 
( citation and right of defense) 

- notification of the decree of cita
tion: IV/1139 (those who must be 
cited; appending the libellus ), 
1140 (cases in which the libellus 
needs not to be appended), 1141 
( manner of notification; see 
JUDICIAL ACTS: notification) , 
1143 (formal requirements of the 
document of citation), 1145 
( effects of the lack of proper 
citation) 

- reiteration of citations: IV/1142, 
1144 (the effects of refusing to 
accept the document of citation 
by the interesting party) 
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-the effects of the legitimate cita
tion: IV/1147-1148 (substantial 
effects), 1148 (formal-juridical 
effects) (see JUDICIAL 
INSTANCE) 

- legitimately cited parties who do 
not respond to the citation: see 
PARTIES TO THE PROCESS 

- citation of witnesses: IV/1265-
1266, 1267 (the obligation to 
appear) 

JUDICIAL DECREE (see PRO
CESS) 

- general judicial pronounce
ments: IV/1442 (terminology; 
nature), 1444 (regulation in the 
CIC), 1445 (types of pronounce
ments), 1447-1451 (common 
structure of the pronounce
ments), 1452 (nature) 

- concept and nature: IV/1519 
- ordering or merely procedural 

decrees: IV /1520 ( concept, types 
and characteristics) ,  1521 (no 
need for motivation; the form) 

- decision making decree: IV/1522 
(concept and purpose), 1523 (the 
need for motivation; cases in 
which it is not required) , 1524 
( nature of the decision making 
decree), 1525 (form), 1526 (cases 
of ineficacy) 

- decrees with the force of a defin
itive sentence: IV/1527-1535 
( concept, different cases and 
effects) 

JUDICIAL EXPENSES (see PRO
CESS) 

- concept and nature: IV/918 
- general consideration in the CIC: 

IV/1663 
- regulation by the Bishop moder

ator of the Tribunal: IV/1665-
1667 (see TRIBUNAL) 
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- costs and judicial expenses: 
IV/1493 (scope of the concepts), 
1494 (determination about costs 
and expenses in the sentence; 
see SENTENCE), 1662 

- gratuituity of justice in the 
Church: IV/918, 1662 

- exemption of costs: IV/919 (see 
GRATUITOUS SPONSORSHIP) 

- the nature of the guarantee to be 
made concerning expenses: 
IV/917 (see GUARANTEES) 

- procedural handling of questions 
related to guarantees: IV/916 

-the order to pay costs or judicial 
expenses: IV/1666-1667 

- the order to pay costs or judicial 
expenses to the parties that are 
absent: IV/1387 (see PROCE
DURAL PARTIES) 

JUDICIAL IMPARTIALITY (see 
JUDGE: obligation of impartial
ity; RECUSATION) 

JUDICIAL INSTANCE 
- concept and nature: IV/1165 (anal

ogy of the term; the use in the 
CIC), 1166 (as a right to the pro
cess; see PROCESS), 1166-1167 
(instance and action; the absolv
ing sentence in the instance; 
objective meaning of the instance) 

- as synonym for grade of the trial: 
see TRIBUNAL 

-beginning and end or conclusion 
of the instance: IV/1169 (position 
of the CIC and of the CCEO), 
1170 ( conclusion of the instance 
by a definitive sentence), 1171 
( other ways of concluding the 
instance), 1175 (see JUDICIAL 
CITATION, SENTENCE) 

- interruption of the instance: 
IV/1173 (legal reasons for the 
interruption of the process), 
1174 ( distinction between 
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interruption and suspension), 
1174 (effects of the interruption 
of the instance), 11 75 (legitimiza
tion to reassume the interrupted 
instance) 

- suspension of the instance: 
IV /117 4 ( distinction between 
interruption and suspension), 
1176 ( concept and types) 

- expiration of the instance: 
IV/1171, 1177 (meaning and 
requirements), 1179 ( character
istics), 1181 (effects) 

- renunciation of the instance: 
IV/1171, 1184 (renunciation; 
abandonment of the petitioner), 
1185 (renunciation of all or of 
certain acts of the process), 1186 
(requirements for validity and 
efficacy of the renunciation) 

JUDICIAL POWER (see POWER 
OF GOVERNANCE, PROCESS) 

-judicial function and necessary 
power for its exercise: IV /853-
856 

- subjects: 1/853 (see JUDGE, 
JUDICIAL VICAR) 

-judicial power of the Roman 
Pontiff: see ROMAN PONTIFF 

- regulation of interrelated offices 
of the diocese: 11/1093, 1094 
( unity of tribunal with the 
bishop) (see TRIBUNAL) 

- exercise in accord with the law: 
IV/720, 853-855 

- in religious institutes: IV/754 
(see RELIGIOUS INSTITUTES) 

JUDICIAL PRONOUNCEMENTS 
(see JUDICIAL DECREE, SEN
TENCE) 

JUDICIAL VICAR (see JUDGE, 
TRIBUNAL) 

- historical difference from Vicar 
General: 11/1104-1106 
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- denominations: IV/724 
- obligation to appoint: IV/722 
- requirement to appoint a differ-

ent person than the Vicar Gen
eral: IV/725 

- participation in the judicial 
power of the bishop: 11/814, 1094 
(unity of tribunal and indepen
dence). IV/724 (ordinary vicari
ous power) 

- proper commissions: IV /725 
- Adjutant Judicial Vicars: IV/725-

726 
- required qualities: IV /726 
- required academic titles: IV/727, 

728 ( dispensation for academic 
titles) (see ACADEMIC DEGREES) 

- appointment: IV/736 (for a spe
cific time; renewal) 736-737 (pro
cedure and form; stability of the 
judges) (see CANONICAL PRO
VISION, ECCLESIASTICAL 
OFFICE) 

- situation in vacant see: 11/1095. 
IV/730 

- participation in the diocesan 
synod: 11/1059 (see DIOCESAN 
SYNOD) 

- obligation to appoint other 
judges: see JUDGE 

JURIDICAL ACT 
-concept: 1/796, 797 ( origin, defi

nition and characteristics), 798 
( essential elements, classifica
tion) 

- capacity: 1/800 (notion), 699 (see 
PERSON) 

- validity: 1/799 (notion), 800 (gen
eral requirements), 802 (the pre
sumption of validity) 

- nullity: 1/799 (concept), 284 (acts 
contra legem: regulation, 286 
(invalidating phrases) 

- invalidity: 1/284, 286 ( efficacy, 
sanatio ), 287 ( convalidation) 
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- non-existence: 1/799 (concept), 
284, 286 (efficacy) 

- rescindibility or anullability: 
1/287 (rule) 

- essential elements: 1/801 ( defini
tion) 

-juridical formalities: 1/54 (for
malism and publicity in the jurid
ical method), 302 (the 
mandatory nature of the laws 
that establish formalities), 801. 
11/815 (the benefit or advisability 
of formalities for all acts of gov
ernance) 

- defects of the will: 1/803 (force, 
fear), 804 (deceit), 806 (igno
rance, error) 

- collegial acts of juridical per
sons: 1/778 ( elections; see ELEC
TION), 779 (other acts) (see 
COLLEGE: collegial acts) 

- acts of authority that require the 
consent or the advice of a col
lege or group: 1/809 (notions), 
810 (convocation and assembly), 
810 (required majority) 

- responsibility for damages: 
see DAMAGE 

JURIDICAL EQUIVALENCE 
- concept: 1/53. 11/1262 (see 

CANONICAL SCIENCE: instru
mental recourses of the juridical 
method) 

JURIDICAL FICTION 
- concept: 1/53 

JURIDICAL METHOD (see CA-
NONICAL SCIENCE) 

JURIDICAL REPRESENTATION 
- of juridical persons: 1/774. IV/971 
- of the diocese: 11/820 
- of the parish: 11/1331, 1370 
- of the seminary: 11/227 
- of minors and those who lack 

capacity to stand in trial: IV/961 
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JURIDICAL SECURITY 
- necessity and practice in the 

Church: 1/21, 440, 446, 458, 513, 
532, 563, 839, 1096 

- formality and security: 1/54 

JURISDICTION (see COMPE-
TENT FORUM) 

JURISPRUDENCE 
- concept: IV/568-569 
- function in making up when 

there is a lacuna legis or legal 
loophole: 1/360 

-as usual interpretation: 1/429 
-jurisprudence of the Roma Rota: 

IV/837 (unifying function) 

'l( 

KINSHIP 
- consanguinity: 1/726 ( concept 

and calculation), 728 Guridical 
relevance) 

- affinity: 1/730 (concept), 731 
( calculation and juridical rele
vance) 

- legal relationship: 1/733 ( concept 
and juridical relevance) 
(see ADOPTION) 

-marriage impediments of kinship 
and legal relationship: 
see IMPEDIMENTS 

LAITY see LAY PEOPLE 

LATIN LANGUAGE 
- the importance of its study in 

priestly formation: 11/261 
- in the eucharistic celebration: 

111/648 
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- in the judicial acts: IV/941-942 
- in administrative acts: 1/491 

LAW 

- notion: 1/23 
- necessity in the People of God: 

1/8 (see CANON LAW) 
- as structure for the Church: 1/9 

( see CHURCH) 
-juridical knowledge: 1/23 (see 

CANONICAL SCIENCE) 
-juridical knowledge: 1/23-24 

LAWFULNESS 

- in administrative matters: see 
DISCRETIONALITY 

- in penal matters: see PENAL 
LAW: principle of lawfulness 

- in procedural matters: IV/567 
(lawfulness and pastoral 
approach in the processes) 
(see PROCESS) 

LAY PEOPLE (see FAITHFUL) 
- in the II Vatican Council: 11/152 
- in the CIC: 11/153, 173 (reason 

for the scarce regulation) 
- notion: 11/157 
- common priesthood: 11/158, 335 
- paricipation in the triple munus 

of Christ: 11/167, 336 
( see MUNERA CHRISTI) 

- participation in the diocesan 
synod: 11/1061 (see DIOCESAN 
SYNOD) 

- the obligation of clerics to 
aknowledge and foster their 
vocation and mission: 11/335-336, 
1322-1323 

- asociations of lay people: see LAY 
ASSOCIATIONS Special norms 
about certain types of assciations 

Capacities 

a) capacity to cooperate in the 
exercise of the munus reg-
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endi of the Pastors ( see MU
NERA CHRISTI) 

- nature and reconition: 11/189-190 
(see PROFESSORS) 

- cooperation in the power of jurs
diction: 1/821. 11/183 (capacity), 
185 (applications of the principle 
of ability) 

- ability to exercise eclesiastical 
offices: 1/912. 11/186 (in the dioc
esan curia), 186 (in tribunals). 
IV/732 nomination of judge; see 
JUDGE), 792 (promoter of jus
tice and defender of the bond: 
see the repective names or each 
office), 831-832 (member of the 
second instance collegal tribu
nal; see TRIBUNAL), 854-856 
(foundation for the possibility to 
be ajudge) (see ECCLESIASTI
CAL OFFICE) 

- functions that do not require 
potestas sacra in the CIC: 11/187 
(see SACRA POTESTAS) 

b) capacity to cooperate in the 
exercise of the mun us 
docendi of the Pastors 
( see MUNERA CHRISTI) 

- cooperation in the strict sense: 
11/190 

- the preaching of the laity: 
111/85-88 

c) capacity to cooperate in the 
exercise of the mun us sanctif
candi of the Pastors ( see MU
NERA CHRISTI: lay ministers) 

- nature and manifestations: 
11/192, 193 (types of cooperation) 

- stable liturgical functions: 11/193 
- temporary liturgical functions: 

11/194 ( service of women at the 
altar) 

- substitute function of the sacred 
ministers: 11/193, 194-195 (spe
cific areas, baptism), 195-196 



Lay people 

( communion and marriage), 196 
(sacramentals) 

d)lay dedicad to a special ser
vice in the Church 

- concept or meanning and juridi
cal situation: 11/197 

- cases that fall under this cate
gory: 11/198. IV/117 difference 
with employes of ecclesiastical 
agencies: 11/200-201 

- obligations of the laity: 11/199-
200 

- obligations of the employing 
agency: 11/200-201 

Rights and Obligations (see 
RIGHTS AND OBLIGATIONS 
OF THE FAITHFULL 

- placement in the CIC: 11/157 
- nature: 11/154-155 
- safeguarding: 11/154-155 
a) obligation-right to apostlate 
- relation with the the obligation-

right of all faihful: 11/162 
- nature: 11/162 
- safeguarding: 11/162 
- exercise: 11/163 (flexibility of 

solutions), 167 (relevance of the 
matrimonial state) 

- correlative obligations: 11/164, 
165 (service of the pastors), 337 

- participation in the missionary 
activity of the church) 

- participation in the catechesis: 
see CATECHESIS 

b) obligation-right to educate 
children 

- foundation: 11/167. 111/195 1361 ' ' 
1530-1532 (see CATHOLIC EDU-
CATION, MARRIAGE: Effects of 
marriage, essential rights and 
obligations 

- nature: 11/168. 111/195 
- holding of title: 111/196 (non-

exclusivity), 197 (social mean
ning of education) 
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- content: 11/168. 111/196 (end and 
content) 

- manifestations: 11/169 (rights), 
170 (obligations) 111/197 (rela
tionship with freedom of reli
gion), 203-205 (relationship with 
the schools; see CATHOLIC 
SCHOOL). IV/452-457 (delicts 
against; see DELICT) (see CATH
OLIC EDUCATION, MARRIAGE: 
Effects of marriage, essential 
rights and obligations) 

- means: see CATHOLIC SCHOOL ' 
CATHOLIC UNIVERSITY 

- oligation of pastors: 11/171 (see 
RIGHTS AND OBLIGATIONS OF 
THE FAITHFUL: right to Chris
tian education) 

c) right to freedom in temporal 
matters 

-notion and foundation: 11/173 
- limits: 11/175 ( communion), 176-

177 (unity and obedience), 177 
(knowledge of the magiste
rium). 111/14, 15 (autonomy in 
temporal matters and moral 
teaching of the Church), 20 (free
dom in temporal matters and 
religious freedom) 

- freedom and responsibility: 
11/180 (manifestations). 111/212-
213 (with respect to the laws on 
education: see CATHOLIC 
SCHOOL), 241-242 (with respect 
to universities and christian form
aton of the culture: see CATHO
LIC UNIVERSITY) 

- correlative rights: 11/17 4, 178 
(with respect to diversity), 179 
(manifestations), 336 

d) obigation-right to docrinal 
formation 

- foundation: 11/189 
- nature: 11/189 
- necessity: 11/189-190 
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- in associations of laity: 11/570 
e) right to have access to higher 

education in sacred sciences 
- foundation and nature: 11/189 
- teaching of theology to laity: 

111/258-259, 285 (see CATHOLIC 
UNIVERSITY) 

- access to universities and eccle
siastical schools: see ACADEMIC 
DEGREES, ECCLESIASTICAL 
SCHOOLS, ECCLESIASTICAL 
UNIVERSITIES 

f) right to teach higher educa
tion in sacred sciences 

- nature and recognition: 11/189 
(see PROFESSORS) 

LAY MINISTRIES 
-relation between common priest

hood and ministerial priesthood: 
11/158, 335 

- nature: 11/193, 203 
-lectors and permanent acolytes: 

11/193 (subject) 
- other temporary functions: 

11/194 
- supplying of sacred ministers by 

laity: 11/194 
- ministeries previous to diaconal 

ordination: 11/306. 111/969 

LEASE OF PROPERTY (see CON
TRACT) 

LECTOR (see LAY MINISTRIES, 
MINISTERY) 

LEGISLATIVE POWER (see 
POWER OF GOVERNANCE) 

- subjects: 1/263, 852 
- criteria for acting: 1/853 
- delegation: 1/456, 853 (see DELE-

GATED LEGISLATION, POWER 
OF GOVERNANCE: Delegated) 

- exercise by the Administration: 
1/443, 451, 454 
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LEGISLATOR (see ECCLESIASTI
CAL LAW) 

- universal: 1/366 
- particular: 1/366 (hierarchy of 

particular laws) 
- power to revoke the law: 1/366 
- as author of the privilege: 1/4 7 4 
LEGITIMACY 
- regulation: 111/1533-1534 
- paternity: 111/1535 (juridical pre-

sumptions based on marriage) 
- illegitimacy: 111/1537 
- legitimization of offspring: 

111/1538 
LEGITIMATION (see INTEREST) 
- for the hierarchical recourse: 

see HIERARCHICAL RECOURSE 
- process: see PROCEDURAL 

PARTIES 
- to resume the interrupted 

instance: see .TTJDICIAL 
INSTANCE 

- for the complaint of nullity: 
see COMPLAINT OF NULLITY 

- for the appeal: see APPEAL 
- for the causes of nullity of mar-

riage: see SPECIAL PROCESSES; 
Marriage cases 

- for the causes of nullity of ordina
tion: see SPECIAL PROCESSES: 
Causes to declare the nullity of 
sacred orders 

LENT ( see SACRED TIMES) 
LEX ECCLESIAE FUNDAMEN

TALIS 
- history of its development: 1/135. 

11/35 
-content relative to the rights and 

duties of the faithful recognized 
in the CIC: 11/35, 47 

LITISCONSORTIO (see AC
TION: accumulation of actions, 
PROCESS) 

- concept and types: IV/1029 



Litiscontestatio 

LITISCONTESTATIO (see PRO
CESS) 

- origin and historical meaning: 
IV/1151 

-concept and end: IV/1151, 1152-
1154 (necessity and character), 
1156 (fixing by judge of the 
terms of the controversy) 

-types: IV/1157 (simple), 1157 
( complex or solemn: procedure) 

- decree of joinder of issues: 
IV/1158 (notification and 
recourse) 

- effects: IV/1159-1160, 1161 (ces
sation of the good faith of the 
possessor), 1163 (conclusion of 
the introductory phase and 
beginning of the probatory 
period; see PROCEDURAL 
PROOF) 

LITURGICAL BOOKS 
- function: 1/227 (historical notes) 
-juridical nature: 1/228 
- obligatory nature of the celebra-

tion of sacraments and sacra
mentals: 111/421 (see 
SACRAMENTALS, SACRA
MENTS) 

- variations: 1/228-230 
- publication: 111/310-311 ( see 

BOOKS) 

LITURGY (see LITURGICAL 
BOOKS, MUNERA CHRISTI: 
Munus sanctificandi, SACRA
MENTS) 

- concept, nature and importance: 
111/359 (elements of the CIC for 
its definition), 360-361 (particu
lar value; present exercise of the 
priestly office of Christ), 362 
(sanctification of people through 
visible signs), 364 (exercise of 
the public worship to God 
through the Mystical Body), 371 
(relation to the Magisterium of 
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the Church), 372 (liturgy and 
faith), 374 (lex orandi, lex cre
dendi) 

- liturgical actions: 111/376 
(nature: action of Christ and the 
Church), 377-378 (liturgical 
actions and private actions; sac
ramentum unitatis ), 379 (par
ticipation of the faithful 
according to their diversity) 

- conditions of every liturgical 
action: 111/365 (in the name of 
the Church), 365 (by those legiti
mately designated; by acts 
approved by the authority) 

- the liturgy, service of faith to the 
common priesthood of the faith
ful: 111/371 (principles of the 
juridical obligation of the sacred 
ministers) 

- competencies in the order of the 
liturgy: 111/383-385 ( competen
cies of the supreme authority; of 
the Apostolic See), 385-388 
(competencies of the conference 
of bishops: see CONFERENCE 
OF BISHOPS), 389 (norms given 
by the diocesan bishop: see 
DIOCESAN BISHOP) 

- Liturgical Law: 1/226. 111/345 
(the CIC and the liturgical law), 
383 (pontifical liturgical sources) 

-liturgical laws: 1/228 
- right to the proper rite: 11/86, 87 

( requirements of legitimacy) 
(see RITE) 

LITURGY OF THE HOURS 
- historical notes of its evolution: 

111/1660-1666 
- nature and dimensions: 111/1667-

1668 
- regulation in the CIC: 111/ 
- subjects obligated to its celebra-

tion: 111/1669-1671 (listing; scope 
of the obligation) 
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- in the formation of candidates 
for priesthood: 11/250 

- obligation of presbyters: 11/344 
- in the life of the religious: 11/1768 
- recommendation to all faithful: 

111/1671 
- veritas horarum: 111/1672-1673 

LOCAL ORDINARY 
- enumeration of offices that are 

included in the concept: 1/846 
- power to dispense: 1/661 (see 

DISPENSATION) 

Af 

MAGISTERIUM OF THE CATH
OLIC CHURCH (see MUNERA 
CHRISTI: Munus docendi) 

- magisterim and munus docendi: 
111/6-7 

- the nature of magisterial power: 
11/794 

- regulation: 111/11 (in the Code of 
1917 and in the reform of the 
CIC) 

- subjects in general: 111/12 (the 
church as responsible for the 
depositumfidei), 13 (variety of 
action of the church with respect 
to the revealed truth) , 13 Guridi
cal relations that emerge from 
the depositumfidei), 31 (munus 
propheticum of the faithful, sen
sus fidei and magisterium) 

- the role of the Roman Pontiff: 
111/48 (formal venues of the pon
tifical magisterium) (see ROMAN 
PONTIFF) 

- the role of the bishops: 11/794 
(see DIOCESAN BISHOP) 

- magisterial role of the particular 
councils: 11/986 (see PARTICU
LAR COUNCIL) 
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- doctrinal authority of the confer
ence of bishops: 11/1019. 111/45 
(see CONFERENCE OF BISH
OPS) 

- scope: 111/12 ( depositum fidei), 
14 ( competency to proclaim 
moral principles) , 15 (moral 
judgement with respect to 
human situations) 

- infallible magisterium: 111/22 
(particular note; exercised by 
the Roman Pontiff: criteria), 23 
( objective content: faith and dis
cipline morum), 25 (exercise by 
the college of bishops: modali
ties) , 26 (proper requirements of 
the ordinary infallible magiste
rium of the bishops) , 27 (stead
fastness of the doctrine of 
infallibility) , 29 (truths establish 
in a definitive manner), 29 
(truths of faith divine and catho
lic: authority and characteristics 
of dogmatic definitions) , 33-35 
(truths established in a definitive 
manner) 

- authentic magisterium: 111/39 
( concept and negative legal typi
fication) , 43 (authentic magiste
rium of particular scope) , 44 
( ways of exercising the authentic 
magisterium of particular scope) 

- constitutions and decrees of 
magisterial character: 111/4 7 
( concept and nature) 

- reception of the magisterium of 
the church: 11/177 ( obligation to 
know it). 111/17 ( obligation to 
search for and embrace the 
truth) , 18 (foundation of the 
moral obligation of every per
son) , 19 ( canonical scope of the 
obligation-right to embrace the 
truth about God and the Church; 
religious freedom and conc
sience ) , 19 (religious freedom in 
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the Church: religious freedom 
and and rights to freedom of the 
faithful), 29 (response of the 
faithful to the infallible magiste
rium), 30 ( common fidelity to the 
truth of faith divine and catholic: 
sensus fidei), 31 (active dimen
sion and canonical functionality 
or effectiveness of the sensus 

Jidei), 36 (heresy, apostasy and 
schism: see corresponding 
words), 41 (response to the 
authentic magisterium: obse
quium religiosum), 47 (obser
vance of the constitutions and 
decrees of magisterial charac
ter), 337 (relationship of the 
faithful to the definitive proposi
tions about divine revelation), 
338 (binding force of the remain
ing definitive propositions), 339 
(binding force of non-definitive 
propositions), 340 (dissent) 
(see PROFESSION OF FAITH) 

- delict of doctrinal disobedience: 
IV/469-470 (see DELICT) 

- liturgy and magisterium: 111/372 
(see LITURGY) 

- magisterium and ecumenism: 
111/49 (see ECUMENISM) 

MAJOR SEMINARY (see FORMA
TION OF CLERICS) 

- concept: 11/220 
- advantage of its existence in 

each diocese: 11/224 
- erection: 11/225 
- types: 11/224-225 
- specific purpose: 11/243 
- necessity for going through semi-

nary formation to enter the 
priesthood: 11/218, 219 ("adult 
vocations") ,  224 (receiving the 
formation in a seminary outside 
of the diocese). 111/94 7 
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- length of the stay: 11/219 (possi
ble exceptions). 111/946 

- legitimate stay outside the semi
nary: 11/220 

-juridical personality: 11/226, 227 
(requirements and cases) 

- representation of the seminary: 
11/227 (general norm), 228 (limi
tations) 

- excemption: 11/293 
- financial needs: 11/295, 297 

(recourses), 298 (seminary fund) 
Admission of students (see VO

CATION TO PRIESTHOOD) 
- competent authority: 11/237 
- requirements and criteria for 

selection: 11/238 
- required documentation: 11/238 
- admission of students dismissed 

from another seminary or reli
gious institute: 11/238 

Formation plan (see FORMA
TION OF CLERICS) 

Internal regulation 
- principal offices: 11/230 (nature), 

230 ( obligatory and discretion
ary), 231 (enumeration and 
description), 232 ( corresponsi
bility: regulation) 

- appointment of offices: 11/230 
( competency, incompatibilities) 

- rector: 11/231, 289 (position and 
attributions), 291 (obligations), 
1062 (participation in the dioce
san synod), 1410 (director of 
attached church), 1413 (fulfill
ing the duties of pastor) 

- vice rector: 11/231 
- financial administrator: 11/231 
- professors: 11/231 ,  272 (responsi-

bilities), 272 (requirements and 
qualities; appointment), 274 
(removal), 275 (obligations) 

- director of studies: 11/232, 275 
(functions and obligations) 
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- spiritual director: 11/232 (nature 
of the function), 234 (prohibition 
of intervention in the external 
forum) 

-confessors: 11/233 
- proper norms of the seminary: 

11/241-242 (nature and content) 
Regulation and higher adminis-

tration 
-competency of the bishop: 11/287 

MARRIAGE (see SACRAMENTS) 
- Anthropological considerations 

and concept 
- anthropological premises of the 

canonical matrimonial system: 
111/1031, 1032 (person, time and 
cosmos), 1035 (the interpersonal 
relationship), 1037 (the person in 
his or her sexual dimension), 
1040 (dimension of justice), 1043 
(sacramental dignity of marriage) 

- ius connubii: 111/1074 (in the 
Code of 1917), 1075 (as a funda
mental right; see RIGHTS AND 
OBLIGATIONS OF THE FAITH
FUL: Right to freely choose ones 
state of life), 1076 (right and 
exercise of the right), 1077 (ius 
connubii and impediments; see 
IMPEDIMENT), 1078 (ius con
nubii and form), 1078 (ius con
nubii and consent; see 111/1255; 
content of the ius connubii as a 
fundamental right of the person), 
1079-1080 (as a fundamental 
right of the faithful), 1081 (natu
ral right to marriage and right of 
the faithful), 1094 (favor iuris 
and ius connubii), 1119-1122 
(marriage preparation and ius 
connubii), 1142 ius connubii of 
the faithful incurring a censure; 
1146 (age and ius connubii) 

-concept: 111/1049 (perspective of 
the CIC), 1050 (terminology), 

Marriage 

1051 (natural and supernatural 
content), 1053 (covenant and 
consortium), 1054 (sexual diver
sity of the spouses), 1054 (unity 
of the ends), 1099 ( some classifi
cations of the marriage: rato, 
consummated, putative), 1346-
1348 (the conjugal bond) 

-juridical relationship of mar
riage: see infra Properties and 
ends, effects of marriage. 

- importance of the true consent 
to marriage for a valid consent 
to marriage: 111/1268, 1275 (mini
mal knowledge for consent and 
definition of marriage) 
(see MARRIAGE CONSENT) 

Celebration of marriage 
- the promise of marriage: see 

BETROTHAL 
- contracting parties: 111/1067 
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( capable people; see supra ius 
connubii) (see MARRIAGE 
CONSENT) 

- impediments: see IMPEDIMENT 
- prohibition to contract imposed 

by the Ordinary of the place: 
111/1157 (requirements and dif
ference with impediments), 1158 
(effects) 

- valid consent: see MARRIAGE 
CONSENT 

- prior juridical requirements: 
111/1126 (purpose: investigation 
about the state of freedom), 1126 
(the marriage file: concept and 
requirement), 1127 (the content 
of the file; marriage bans), 1129 
( obligation to make impediments 
known), 1131 (carrying out the 
prior investigation by a person 
different from the competent 
pastor) (see SUBSTANTIAL 
JURIDICAL FORM) 

- pastoral care prior to the celebra
tion: 111/1110 (preparation for 



Marriage 

marriage in the Code of 1917), 
1111 ( evolution in the subject; the 
particular legislation), 1114 (the 
present need for preparation; 
general objectives of the pre-mar
ital catechesis), 1117 (phases and 
content of the preparation), 1119 
( organization; pre-marital prepa
ration and ius connubii), 1123 
(requirement to be confirmed 
prior to or confirmation as a pre
requisite), 1124 (recommendation 
or advisability to receive penance 
and the Eucharist) 

- faith of the contracting parties 
and celebration of marriage: 
111/1127-1128, 1139-1142, 1184-
1185 (formal act of leaving the 
Church), 1312 (relevance of the 
lack of faith of the contracting 
parties and liturgical celebration 
of the sacrament) 

- place of celebration: 111/14 75 
(local determination), 1476 (his
torical notes; place to celebrate 
marriage between Catholics or 
between baptized), 1478 (guid
ance of the conference of bish
ops about celebration outside 
the parish church) , 1479 (the 
need for permission to celebrate 
in another place), 1480 (excep
tional celebration in other 
places), 1481 (disparity of cult in 
marriage) 

- substantial juridical form: 
111/1078 (ius connubii and 
form), 1184-1185 (formal act of 
leaving the Church) (see SUB
STANTIAL JURIDICAL FORM) 

- liturgical form of the celebration: 
111/1482 (observance of the rites 
indicated in the liturgical books; 
see LITURGICAL BOOKS), 1483 
(different cases of liturgical cele
bration), 1484 (juridical and sac-
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ramental relevance of the 
liturgical presence of the quali
fied witness), 1485 (liturgical 
form and juridical form; see SUB
STANTIAL JURIDICAL FORM), 
1486 (role of the contracting par
ties as ministers of the sacra
ment), 1486 (faith of the 
contracting parties and liturgical 
celebration of the sacrament), 
1489-1492 (possibility of devel
oping a particular rite by the 
conference of bishops) 

- mixed marriages: see MIXED 
MARRIAGES 

- marriage celebrated in secret: 
111/1514 (concept and nature), 
1515 (requirements), 1516 (civil 
effects), 1517 (particular charac
teristics: preliminary secret 
investigation), 1517 (obligation 
of secrecy), 1519 ( cessation of 
the obligation of secrecy for the 
Ordinary), 1521 (registration of 
the secret marriage) 

-registration of the celebrated 
marriage: 111/1494 ( marriage cele
brated according to the form), 
1495 (marriage celebrated 
according to the extraordinariy 
form), 1496 (marriage celebrated 
with dispensation from canoni
cal form), 1497-1500 (civil effi
cacy of canonical registrations of 
marriages; special reference to 
Spanish Law), 1501-1502 (mar
ginal notation in the baptism reg
ister where the spouses' baptism 
has been registered; method of 
registration and notification), 
1503 (notation of convalidations, 
declaration of nullity or legiti
mate dissolution), 1521 ( canoni
cal and civil registry of the secret 
marriage) ( see ECCLESIASTICAL 
ARCHIVES, PARISH BOOKS) 
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Effects of marriage 
-juridical relationship of mar

riage: 111/1523 (marriage in facto 
esse: the bond), 1524 (the ele
ments of the juridical relation
ship of marriage; characteristics 
of the bond), 1525 (the object 
and content of the juridical rela
tionship of marriage), 1525-1526 
( conjugal rights and obligations), 
1526 ( derived juridical relation
ships; sacramentality of mar
riage) (see infra Properties and 
ends) 

- equality of the spouses with 
respect to conjugal rights and 
obligations: 111/1527-1529 

- essential rights and obligations 
derived from the bond: 111/1232 
( effective determination for mea
suring discretion of judgement), 
1233 (for the incapacity to 
assume, see MARRIAGE CON
SENT), 1354 (the concept of the 
ordinatio ad fines in terms of 
essential rights and obligations), 
1356 (right-obligation to the con
jugal acts), 1356 (right-obligation 
not to impede procreation), 1357 
(right-obligation to establish, 
preserve and develop the inti
mate community of life; see SEP
ARATION OF THE SPOUSES), 
1359 (right-obligation to mutual 
assistance and service in the acts 
that are proper and necessary for 
the ends of marriage and mutual 
perfection), 1360 (right-obliga
tion to receive and care for the 
children in the bosom of the con
jugal community), 1361 (right
obligation to educate offspring; 
see 111/1530-1532, LAY PEOPLE: 
Rights and obligations), 1524 

- legitimate: 111/1533-1534, 1535 
(juridical presumptions of legiti-
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mate paternity based on mar
riage), 1537 (ilegitimacy), 1538 
(legitimization of children) 

- civil effects: 111/1091 (recogni
tion of the competence of the 
State, 1136-1138 ( cases where 
civil effects are not recognized in 
canonical marriages), 1497-1500 
( civil efficacy of registry of 
canonical marriages), 1516 (civil 
effects marriages celebrated in 
secret), 1521 ( civil registry of the 
secret marriage) 

- conjugal domicile: 1/714 

General aspects of its juridical 
regulation 

- principles of interpretation of 
the codal regulation: 111/1031 

-juridical regulation of marriage: 
111/1046 (historical note), 1047 
(viewing the current system as a 
unity) 

- competency of the Church on 
marriage: 111/1082 (foundation 
of the jurisdiction of the 
Church), 1083 (recognition by 
other systems; religious free
dom), 1084 (particularity of the 
canonical marriage), 1085 (the 
matrimonial matter), 1086-1091 
(subjects whose marriage is 
competence of the Church: 
cases), 1091 (recognition of the 
civil jurisdiction) 

-favoriuris: 111/1093 (favor iuris 
and matrimonial system), 1094 
(favor iuris and ius connubii; 
favor iuris as a legal presump
tion), 1097 (favor iuris and the 
privilege of the faith; see MAR
RIAGE DISSOLUTION: privilege 
of the faith) 
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Norms with respect to different 
situations 

- marriage cases: see SPECIAL 
PROCESSES: Marriage cases 

- marriage separation: see SEPA
RATION OF THE SPOUSES 

- convalidation: see MARRIAGE 
CONVALIDATION 

- declaration of presumed death of 
the spouse: see SPECIAL PRO
CESSES: Marriage cases 

- legitimate dissolution of the mar
riage ratified but not consum
mated: see DISPENSATION 
SUPER RATO 

- special cases of marriage disso
lution: see MARRIAGE DISSO
LUTION 

Properties and ends 
- essential properties: 111/1056 

(see infra: unity, indissolubil-
ity), 1064 (properties and sacra
mentality), 1362 (properties of 
the bond and the special firm
ness of the sacramental mar
riage) 

- unity: 111/1058 (and ends of the 
marriage), 1059 (and fidelity), 
1362 (unity and indissolubility: 
concept and relation) (for error 
about the unity and for its exclu
sion as a cause of nullity, see 
MARRIAGE CONSENT, MAR
RIAGE SIMULATION) 

- indissolubility: 111/1060 ( and 
marriage infieri), 1061 (and 
marriage infacto esse), 1061 
( and unity; exclusion of indissol
ubility; see MARRIAGE SIMULA
TION), 1063 (and common 
good), 1362 ( unity and indissolu
bility: concept and relation), 
1372 (indissolubility of the mar
riage rato and consummated: 
levels), 1372 (stability), 1373 
(perpetuity; indissolubility) 1374 
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foundation of indissolubility), 
1539 (indissolubility of the mar
riage rato and consummated: 
basis). IV/1897 (in case of error 
about indissolubility and its 
exclusion as a cause for nullity, 
see MARRIAGE CONSENT, 
MARRIAGE SIMULATION; for 
the exceptional cases of dissolu
tion of certain marriage, see 
MARRIAGE DISSOLUTION) 

- sacramentality: 111/1043, 1064 
( essentials properties and sacra
mentality), 1312 (inseparability 
between the contract and the 
sacrament), 1312-1321 (error 
about the sacramentality; see 
MARRIAGE CONSENT, MAR
RIAGE SIMULATION) 

- essential ends: 111/1054 ( unity of 
the ends), 1352 ( essential ele
ments: concept and determina
tion), 1353 ( elements and 
essential ends) 1354 ( conceptu
alization of the ordinatio ad 
fines in terms of essential rights 
and obligations) (for the essen
tial rights and obligations see 
supra Effects of marriage) 

Some classifications of mar
riage with juridical relevance 

- ratified marriage: 111/1099 
- consummated marriage: 111/1101 

Guridical relevance of consum
mation), 1101 (new in the cur
rent regulation), 1102 
(presumption of consumma
tion), 1239-1244 ( difference 
between consensual incapacity 
for the right-obligation to the 
conjugal acts, impediment of 
impotency and non-consumma
tion: rules of interpretation) 

-putative marriage: 111/1103-1104 
( concept, requirements and 
effects) 
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MARRIAGE CONSENT (see 
MARRIAGE) 

- in general: 111/1066 ( consent as 
the founding act of matrimony), 
1067 (those who are able to), 
1068 (legitimate manifestation; 
the singular character of con
sent), 1070 (nature; consent as 
an act of the will), 1071 (the 
object of consent; see 111/1275), 
1072 (irrevocability; the situation 
of consent in the matrimonial 
system), 1080 (ius connubii and 
consent), 1220 (dimensions of 
the specific intentions in valid 
consent) 1250 ( consent as the 
founding principle of the system 
of matrimony in canon law), 
1333 (key to the structure of 
valid consent); the unitive reality 
of consent) 

- subjects: 111/1067 (those who 
can marry) (see MARRIAGE: ius 
connubii) 

- age to contract: 111/1143-1145 
(the marriage of minors without 
knowledge or consent of the par
ents), 1146-1147 (the impedi
ment of age and pastoral care) 
(see IMPEDIMENTS) 

- capacity and incapacity to con
sent: 111/1220 ( essential dimen
sions of the intention to 
consent), 1220 (the specific 
intention to give valid consent, in 
light of its object), 1222 ( defini
tion of consensual capacity and 
juridical criteria to measure its 
defect; see 111/1252), 1224 (the 
notion of consensual capacity), 
1245-1250 (so called relative 
incapacity) 

- legal criteria for the level of 
capacity: 111/1225 (lack of suffi
cient use of reason, positive and 
negative considerations; see USE 
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OF REASON), 1225 (the meaning 
of use of reason), 1226 (the mea
sure for determining the insuffi
ciency use of reason), 1227 ( of 
insufficient use of reason and the 
proportionality of the cause of 
psychic nature), 1228 (psychic 
cause and cause for nullity of 
marriage), 1229 (grave lack of 
discretionary judgement: the 
present notion; adjustment with 
respect to the traditional mean
ing), 1229-1230 (specific propor
tionality; state of maturity 
according to biographic criteria), 
1231 (the actual measure of 
grave lack of discretionary 
judgement), 1232 (essential 
rights and obligations derived of 
the matrimonial bond), 1233 
( enumeration of the essential 
matrimonial rights and obliga
tions), 1234 (impossibility to 
assume the essential matrimo
nial rights and obligations due to 
a cause of psychic nature; the 
meaning of the term assume), 
1231 (assume, fulfill and realize ; 
the measure for determining the 
impossibility), 1232 (the rule to 
measure the impossibility to 
assume), 1233 (impossibility and 
difficulty), 1234 (habitual char
acter of the antecedent anom
aly), 1235 (the cause of psychic 
nature; see 111/1241), 1235-1241 
( difference between consensual 
incapacity for the right-obliga
tion to the conjugal acts; the 
impediment of impotence and 
non-consummation: rules of 
interpretation) 

- criteria of qualification and proof 
of consensual incapacity: 
111/1248-1249 (requirements for 
a correct interpretation or analy-
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sis), 1251 (conceptual and meth
odological clarity: Canon Law 
and Psychiatry; see CANONICAL 
SCIENCE: instrumental 
recourses of the juridical method; 
111/1260-1261), 1252 (exegetical 
and unitarian function of the 
empirical notion of consensual 
capacity), 1252-1253 (only one 
consensual incapacity, not three 
of them), 1253 (non-existence of 
different grades of intensity of 
psychic incapacity; common 
characteristics of every incapac
ity), 1255 (difference and propor
tion between the anomaly and the 
incapacity), 1257 ( difference 
between consensual incapacity 
and impediments; see IMPEDI
MENT), 1259 (progress with 
respect to the previous classifica
tions based on mental disorders 
and illnesses), 1261 (internal free
dom, emotional maturity and 
lucid intervals), 1263 (the require
ment of antecedence in the 
assessment of the incapacity), 
1264 ( rules for the expert) 

- the importance of the cognitive 
element for a valid consent: 
111/1267 (the formative process 
of consent), 1268 (the double 
dimension of the conjugal choice; 
the volitive and the cognitive 
dimensions of the choice), 1270-
1272 (the act of reason and the 
efficient cause of matrimony; 
dependency and independence of 
the will with respect to reason) 

- ignorance and consent: 111/1270-
1272 ( common hermeneutic prin
ciples), 1274 (minimal knowledge 
for valid consent; difference and 
coincidence between the effects 
of ignorance and substantial 
error), 1275 (definition of the 
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minimal knowledge of marriage 
required for valid consent), 1277 
(presumption about minimal 
knowledge after puberty) 

- error and consent: 111/1270-1272 
(hermeneutic principles com
mon to all cases of error), 1272-
1274 (terminology and classifica
tions of error), 1274 (difference 
and coincidence of effects in 
cases of ignorance and substan
tial error) 

- error about the identity or about 
the qualities of the person: 
111/1270-1272 ( common herme
neutic principles), 1278 (the 
foundation of the discipline), 
1279-1282 (historical anteced
ents of the error Jacti), 1282-
1283 ( error of person: identity as 
the minimal cognitive require
ment), 1283 (physical identity: 
error of the quality redounding 
to the person), 1285 (irrelevance 
of the simple error of quality: 
rules for interpretation), 1285 
(the quality as an accidental ele
ment; as a motivating factor), 
1287 ( error of quality directly 
and principally intended; distinc
tion between error redoundans 
and simple error), 1289 (quality 
directly intended in the process 
of formation of consent; see 
111/1267), 1290 ( error of quality 
directly and principally intended 
as actual substantial error), 1291 
( characteristics of the poofs and 
analogous statutory definitions), 
1292 (retroactivity of c. 1097) 

- error caused by fraud in quality 
and consent: 111/1270-1272 ( com
mon hermeneutical principles), 
1293 (the notion of error caused 
by fraud and foundation of the 
discipline), 1296 (intervention of 
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the active subject of fraud: inten
tionality), 1297 (error caused by 
fraud, indirect fraud, force and 
fear; types of fraud), 1298 (the 
passive subject of fraud; the 
requirements of the erroneous or 
mistaken quality), 1300 (retroac
tivity of C. 1098) 

- error of law about the unity, 
indissolubility or sacramental 
dignity of marriage: 111/1270-
1272 ( common hermeneutic 
principles), 1301 (heterogeneity 
of the section of nullity or of the 
ground of nullity), 1302 (comple
mentary to and differences from 
substantial error), 1303 (simple 
error of the theoretical under
standing), 1304 (non existence of 
legal presumptions in favor of 
the simple error and of invalidat
ing error), 1305 (distinction 
between motivating error and 
error determining the will), 1308 
(the diriment intervention of 
error in the self-determination of 
the will), 1309 (autonomy of the 
determining error with respect 
to error causing simulation; see 
111/1341,  MARRIAGE SIMULA
TION), 1311 ( characteristics of 
proofs: error pervicax), 1312 
(the specific case of error about 
sacramental dignity; relevance 
or lack of faith of the spouses), 
1313 (the understanding of the 
sacramentality), 1315-1321 (sac
ramental dignity as the actual 
object of the determining error 
or exclusion: rules of interpreta
tion), 1321 (the so-called prevail
ing will in the exclusion of 
sacramentality), 1318-1322 (error 
about the sacramentality as deter
mining factor of nullity: classifica
tion criteria) 
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- knowledge or opinion about the 
nullity of a marriage: 111/1270-
1272 (general hermeneutic prin
ciples), 1328 (factual framework 
and definitions; rules of interpre
tation), 1328 (scientia aut 
opinio nullitatis as cause of 
simulation and condition; inexis
tence of a separate chapter; dif
ference from error determining 
the will), 1330 (relevance in the 
con validation of marriage) 

- conditional consent : 111/1388 
( concept and factual environ
ment), 1389 (types of conditions, 
1391 (difference between condi
tion and other figures), 1394 
( structure of the conditional 
intention and anomaly of the 
conditional consent), 1396 (syn
thesis of possibilities and prece
dents in the discipline of 
condition), 1399 (present rules 
on future condition), 1400 
(present rules on past or present 
conditions), 1403 (optional con
ditions of ongoing nature), 1406 
( selective quality turned into 
condition), 1409 (synthesis of 
the principles about conversion 
of a quality into a condition and 
its distinction with deceit and 
error) 

- coerced consent through force 
or grave fear: 111/1411 (coercion 
on consent), 1412 (specific basis 
for the nullity of a forced mar
riage, 1413 (force: concept and 
difference from fear) 1415-1416 
( conceptual elements of force as 
a cause for nullity: criteria of 
qualification), 1416-1417 (fear: 
concept), 1417-1720 (gravity of 
fear), 1420-1425 (the external 
character of the cause of fear), 
1425 (the mandatory choice of 
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marriage on the part of the 
enduring party), 1427 (so-called 
reverential fear), 1430 (some 
indications about the proof of 
fear), 1431 (fear as causa simu
landi; see MARRIAGE SIMULA
TION) (see FEAR, FORCE) 

- manifestation of consent: 
111/1433 (manifestation between 
the contracting parties), 1434 
(legitimate manifestation and 
consent naturally sufficient; con
sensual unity of marriage in 
fieri), 1435 (distinction between 
formalizing consent between the 
married couple and form of pub
lic recognition by the Church), 
1436 (the requirements of the 
valid manifestation of consent: 
personally or through procurator: 
see infra), 1436 (possibility of 
signs equivalent to words), 1444 
(marriage through the interven
tion of an interpreter) ( see SUB
STAN CIAL JURIDICAL FORM) 

- conformity of the internal consent 
with the external manifestation: 
see MARRIAGE SIMULATION 

- presumption of endurance of 
consent rendered in a marriage 
null by reason of an impediment 
or defect of form: 111/1446 ( con
sent naturally sufficient), 144 7 
(presumption of perseverance), 
1449 (revocation of consent and 
proof) (see IMPEDIMENT, MAR
RIAGE VALIDATION, SUBSTAN
CIAL JURIDICAL FORM) 

- marriage by proxy: 111/1439 (fac
tual scenario), 1439 (require
ments of the contracting
mandating party and the procu
rator), 1440 (requirements for 
the validity of the mandate), 
1441 (efficacy and extinction of 
the mandate) 
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MARRIAGE DISSOLUTION 
- indissolubility of the marriage: 

111/1539 (absolute indissolubil
ity of marriage ratum et con
summatum ), 1541 (possible 
exception to the indissolubility 
of a non-sacramental non-con
summated marriage), 1542 
(intrinsic and extrinsic indissolu
bility) (see MARRIAGE: proper
ties and ends) 

- dissolution due to death: 
111/1542 (nature), (effects of the 
presumed death of the spouse ; 
see SPECIAL PROCESSES: 
matrimonial processes) 

- power of the Roman Pontiff in 
matters of dissolution: 111/1544 
( vicarious power of the Roman 
Pontiff: nuances and precisions), 
1545-1547 (summary of the main 
doctrinal points about the power 
of the Roman Pontiff to dissolve) 

- dissolution of a non consumated 
marriage: 111/154 7 ( exclusive 
faculty of the Roman Pontiff) 
(see DISPENSATION SUPER 
RATO) 

-privilege of faith: 111/1097 (favor 
iuris and privilegium Jidei), 
11 79 (privilege of the faith and 
impediment of ligamen; see 
IMPEDIMENT), 1566 (as a guid
ing principle in canonical sys
tem; as basis for certain 
exceptions to the external indis
solubility of the marriage) 1567 
(privilege of faith prevails over 
the favor matrimonii: conse
quences of the application of the 
favor of the faith), 1568 (the 
meaning of exceptions to the 
principle of indissolubility) 

-pauline privilege: 111/1549 ( defi
nition and concept), 1550-1551 
(fundamental structure of the 
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institution), 1552-1553 (interpel
lation of the non-baptized 
spouse), 1554 (kinds of interpel
lation), 1556 (immediate effect 
of the pauline privilege: required 
conditions for the right to con
tract a new marriage), 1557 (pos
sibility for the baptized to 
contract a new marriage with a 
non-catholic), 1558 (require
ments for concession by the 
Ordinary) 

- marriage dissolution in favor of 
the faith in cases of polygamy: 
111/1560 (historical background) , 
1561 (foundation), 1562-1563 
(main elements of the case) 

- dissolution of the marriage in 
favor of the faith upon impossi
bility to reestablish cohabitation: 
111/1564-1565 (main elements of 
the case) 

MARRIAGE REGISTRY 
(see MARRIAGE: Celebration 
of marriage, prior juridical 
requirements) 

MARRIAGE SIMULATION 
(see MARRIAGE CONSENT, 
MARRIAGE) 

- concept: 111/1332 (false nuptials; 
the term "simulation" in doc
trine; absence of the term in the 
CIC) 

- structure of the valid and of the 
simulated consent: 111/1333 
( unanimous character of con
sent), 1334 (the actual consent 
and internal consent; the nuptial 
sign or ceremony as autonomous 
object of the simulated consent), 
1335 ( congruence of the nuptial 
sign with the conjugal consent of 
the contracting parties; the inte
gral truth about marriage), 1336 
( disintegration of the nuptial 
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sign due to simulated consent), 
1337 ( distinction between the 
factual cases and the essential 
structure of simulated consent), 
1338 (the four essential elements 
of simulated consent), 1338 (vol
untariaty: the positive act of 
exclusion as a voluntary act), 
1339 ( causae celebrandi, causae 
simulandi and positive act), 
1342 ( objective falsehood of the 
nuptial sign) 1342 ( corrections to 
the description of simulation as 
intentional or willed discrepancy 
between the internal will and the 
manifested will), 1343-1346 (the 
simulated will as supplanting 
will of the the true conjugal will) 

- exclusion of marriage itself: 
111/1346-134 7 ( significance of 
matrimonium ipsum: bond, 
nature), 1348 (modalities of the 
exclusion of marriage itself: 
exclusion of the internal consent 
to become spouses), 1349 
( express exclusion of the bond 
in the consortium; exclusion of 
the equality of the spouses), 1350 
( exclusion of the person of the 
other spouse) 

- exclusion of an essential element 
of marriage: 111/1352 (the con
cept of essential element of mar
riage used by the CIC), 1353 
( exclusion of marriage in its 
objective ends), 1354 (under
standing the ordinatio at fines 
in terms of essential rights and 
obligations), 1355 (exclusion of 
the right-obligation to the conju
gal acts), 1356 (exclusion of the 
right-obligation not to impede 
procreation), 1357 ( exclusion of 
the right-obligaiton to begin, pre
serve and develop the intimate 
community of life), 1359 (exclu-
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sion of the right-obligation to 
mutual asistance and service in 
the means which are proper and 
necessary for the ends of mar
riage and mutual perfection), 
1360 ( exclusion of the right-obli
gation to receive and care for the 
children in the bosom of the con
jugal community), 1361 (exclu
sion of the right-obligation to 
educate children) 

- exclusion of unity: 111/1362 (the 
properties of the bond and their 
partricular firmness in the sacra
mental marriage) , 1364 ( exclu
sion of unity: notion), 1365 (the 
foundation; the poligamic and 
concubine intention), 1366 
( exclusion of the right-obligation 
to fidelity), 1368 (meaning and 
limits of the distinction between 
the actual right and the exercise 
of the right), 1371 ( doctrinal and 
jurisprudential presumptions) 
(see MARRIAGE: Properties and 
end, unity) 

- exclusion of indissolubility: 
111/1362 (the properties of the 
bond and its particular firm
mness in the sacramental mar
riage), 1372-1374 (notion; 
foundation of indissolubility) , 
1375 ( different ways of exclusion 
of indissolubility), 1378 
(improper to apply to indisolu
bility the distinction between 
the actual right and the excersise 
of that right) (see MARRIAGE: 
Properties and end, indissolu
bility) 

- exclusion of the sacramentality: 
111/1315 (the sacramental dignity 
as the object of exclusion; rules 
of interpretation), 1321 (the so 
called prevalent intention in the 
exclusion of the sacramentality) 
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(see MARRIAGE: Properties and 
end, sacramentality) 

- proof of the positive act of exclu
sion, general criteria: 111/1378 
(the possibility of proof as ele
ment of the positive act of exclu
sion; proof of the causae 
simulandi), 1380 ( examining the 
compatibility or contradiction 
between the motives of the con
tracting parties and the objective 
ends of marriage), 1380 (objec
tives of the proof of the act of 
exclusion; forms of the will; the 
so-called hypothetical will), 1382 
(forms of supplanting), 1383 (pro
batory technique in the exclusion 
of the essential rights-obliga
tions ), 1385 (means of proof) 

- error causa simulandi and 
determining error: 111/1309, 1341 
(see MARRIAGE CONSENT) 

- the scientia aut opinio nullita
tis as a cause of simulation: 
111/1329 ( efficacy of its cause) 

- fear as cause of simulation: 
111/1431 (see MARRIAGE CON
SENT) 

MARRIAGE VALIDATION 
(see MARRIAGE CONSENT, 
IMPEDIMENT) 

-concept and ways to validate 
marriage: 111/1594 

- simple validation of a null mar
riage due to an impediment: 
111/1594 ( characteristics of ordi
nary means), 1594 ( definition; 
requirements: cessation of the 
impediment), 1595 (the need to 
renew consent), 1596 (conse
quences of the ecclesiastical 
nature of the requirement for 
renewal), 1597-1598 (the act of 
renewal of consent), 1599 
( different form of validation 
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depending on whether the 
impediment is public or occult or 
on the public or occult nature of 
the impediment), 1600 (secret 
renewal of consent: bilateral 
renewal), 1601 (renewal only by 
the party who knows about the 
impediment and its cessation: 
difficulties), 1602 (perdurance of 
the consent of the other party; 
revocation; see 111/1446-1451) 

- simple validation of a null mar
riage due to defect of consent 
111/1605 ( nature of this particu
lar case; defect of consent in 
question), 1606 (the giving of 
consent of the spouse who inval
idity consented), 1607 (perdura
nce of the consent of the other 
party; see 111/1446-1451, 1602), 
1607 (different ways of giving 
consent: hypothesis) 

- marriage null due to defect of 
form: 111/1609 (the need to con
tract anew according to canonical 
form; see SUBSTANCIAL JURIDI
CAL FORM), 1610 (validation of 
the civil marriage and of the non 
catholic religious marriage) 

- relevance or importance of the 
scientia aut opinio nullitatis in 
cases of validation: 111/1330, 
1598 

- radical sanation: 111/1594 
(nature) , 1614 (concept and dif
ference with the simple valida
tion), 1614 (elements that must 
be included; no need to renew 
consent), 1615 (retroactive effect 
of the sanation), 1616 (criteria 
about whether or not it is oppor
tune to grant the sanation), 1618 
(the need for consent to exist at 
the time of the sanation; the case 
of perseverance of the initial con
sent; see 111/1446-1451, 1602), 
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1620 (the case of consent ren
dered after the celebration), 1621 
( cases that can receive radical 
sanation), 1623 (granting sanation 
without the knowledge of one of 
the parties; the need for a grave 
cause), 1625-1629 (competent 
authority for sanation, according 
to the various situation; 
see 111/1166) 

MASONRY 
- interpretation on the absence to 

expressed reference in the CIC: 
IV/481 

- delict of inscription, promotion 
or direction: IV/481-484 

MASS (see EUCHARIST) 
- doctrinal elements that give 

foundation to the regulation: 
111/5 73 ( quasi definition of the 
CIC; action of Christ and of the 
Church), 574 (attendance of all 
faithful at the celebration; pro
moting the most fruitful partici
pation) 

- the minister of the eucharistic 
celebration: 111/576-577 (ministe
rial priesthood, requirements for 
validity), 577 (requirements for 
licitly; prohibitions and impedi
ments; observance of the liturgi
cal norms; see LITURGICAL 
BOOKS, LITURGY), 578 (liturgi
cal norms and common good of 
the Church; the obligation of vig
ilance of the pastors; rectors and 
Religious Superiors) 

- delict of attempting to celebrate 
Mass: IV/499-500 (see DELICT) 

- admission of a priest to celebrate 
Mass in a Church: 11/1418 (in rec
torial churches). 111/585 (in any 
church; ways to verify condi
tions for admission), 586 (regis
try of visits: current regulation) 
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- frequency of the celebration: 
111/587 (historical note and cur
rent regulation), 588 (recommen
dation for daily celebration, even 
with no faithful; cases when it is 
mandatory) 

- celebration of more than one 
Mass per day: 111/589 (general 
norm; computation of the liturgi
cal day), 590 (cases of bination 
and trination envisioned by the 
proper law), 591 (faculty of the 
local Ordinary to authorize more 
than one Mass per day), 592 (cel
ebration of more than three 
Masses per day) 

- concelebration of the Eucharist: 
11/1768 (freedom of the religious 
to concelebrate or not). 111/581 
(historical notes; gradual devel
opment of the discipline since 
Vatican Council II), 582 ( current 
regulation; binated and trinated 
Masses), 582 (conditions for the 
possibility for concelebration; 
prohibitions), 583 (diocesan dis
cipline; special liturgical norms; 
see 111/577-578), 597 (prohibition 
on concelebrating with ministers 
from other churches or commu
nities) 

- celebration of pontificals: see 
DIOCESAN BISHOP, PONTIFI
CAL 

- participation of the faithful in the 
celebration: 11/81 (the right to 
participate) . 111/570 ( obligation 
to participate; see SACRED 
TIMES: Sunday, days of obliga
tion), 573-574 (participation of 
all the faithful in the celebra
tion), 588 (frequency of partici
pation), 635 (rite in which they 
may participate: see RITE) 

- celebration without the partici
pation of any faithful: 111/593-594 
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(general norm; just cause to cele
brate without) 

- participation of each faithful 
according to his or her role or 
office: 111/595 (parts and prayers 
reserved to the priest), 596 
(functions reserved to the sacred 
ministers; possibility of exercise 
by laity with mandate) 

- preparation of the priest for cele
bration and for thanksgiving: 
111/599 (necessity and means, 
nature of the norm), 600 (thanks
giving within or outside the Mass) 

-prohibition to celebrate in state 
of grave sin: 111/599, 621-622 ( the 
norm; cases in which prohibition 
is suspended) 

- eucharistic fasting: 111/628-629 
- application of the Mass: 111/579 

(theological principle; types of 
fruits and effects of the Mass), 
580 (for whom could be the Mass 
offered; determination of the 
intention) ( see STIPENDS) 

-Missa pro popolo: 11/801- 802 
obligation of the bishop and 
equivalent prelates), 1312 ( of the 
pastor who is responsible for 
various parishes; see 11/1338), 
1337-1338 (obligation of the pas
tor), 1369 (in parishes entrusted 
in solid um), 1385 (in the 
absence of the pastor) (see STI
PENDS) 

-matter of the eucharistic Sacri
fice: 111/636 (matter for validity) , 
637 (the matter for bread: condi
tions; bread without glutten), 638 
(matter for wine: conditions; 
possibility to use mustum), 644 
( unlevened bread: current 
norm), 646 (prohibition of consa
crating one species without the 
other one; or both outside the 
Mass) 



Analytical Index 

-language of celebration: 111/648 
(latin language and veracular 
language: see LATIN LAN
GUAGE), 649 (fidelity to the 
liturgical text; approval of ver
sions: see LITURGICAL BOOKS) 

- obligation to use sacred vest
ments: 111/650-651 ( determina
tion in the liturgical norms) 

- communion: see EUCHARISTIC 
COMMUNION 

- possibility of celebration for 
infirm priests: 111/652-653 (possi
bility of celebration seated; blind 
priest or with some other infir
mity) 

- time of celebration: 111/654 (gen
eral norms; excluded days: Holy 
Thursday), 655 (Good Friday and 
Holy Saturday) 

- place of celebration: 111/656 
(sacred place: conditions; possi
ble exceptions; see SACRED 
PLACES), 657 (some excluded 
places; use of the altar or of a 
suitable table with cloth and cor
poral: see ALTAR), 658 ( celebra
tion in houses of worship of non
catholic Churches or communi
ties: conditions; see COMMUNI
CATIO IN SACRIS) 

- stipends of masses: see STI
PENDS 

- funeral Mass: 111/1703 ( see 
FUNERAL) 

MASS OBLIGATIONS 
(see OFFERINGS, PIOUS 
FOUNDATIONS) 

MATRIMONY (see MARRIAGE) 
MATRIMONIAL LAW 

(see MARRIAGE) 
MEANS OF COMMUNICATION 

(see BOOKS, MUNERA CHRISTI: 
munus docendi, PUBLICA
TIONS) 
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- global vision of the subject in the 
CIC: 111/7, 287 (systematic 
arrangement; inclusion of 
books), 288-290 (historical pre
cedents of the regulation) 

- canonical relevance of the 
means of communication: 
111/290 Quridical dimention) , 291 
( connection with the custody 
of the deposit of faith; other 
aspects), 294-297 ( connection 
with the triple mu nus) 

- use by the pastors of the Church 
for their mission: 111/293 (instru
ments of communication and the 
mission of evangelization), 295 
(promoting the responsibility 
of the faithful in this field), 296 
(pastoral entities and their par
ticular works), 297 (programs 
and instruments directly related 
to the Church) 

- use by religious: 11/1776-1778 
- apostolate of the faithful in the 

instruments of communication: 
111/294 (relevance; diversity of 
initiatives) 

- exercise of the ministry of the 
word through radio or television: 
111/106 (particular law), 296 

- participation of clergy and reli
gious in statements of faith and 
morals: 111/351 

- use in catechesis: 111/131-132, 
295 

- use in sanctifying mission: 
111/296 

-juridical protection of faith and 
morals: 111/299-300 (responsibil
ity and freedom: legal meaning 
of the juridical protection), 301 
(rights and obligations involved), 
301 ( concrete or specific rights
obligations of the hierarchy: see 
PUBLICATIONS), 302 (in audio
visual instruments) 



Medicinal penalty 

- participation of faithful in means 
of communication which attack 
religion and morals: 111/327 
(sacred ministers and religious), 
328 ( other faithful) 

- delicts or offenses commited 
through means or instruments of 
communication: IV /462-463 
(see DELICT) 

MEDICINAL PENALTY 
(see CENSURE) 

MEMBERS OF TRIBUNALS 
(see TRIBUNAL) 

METROPOLITAN (see ARCH
BISHOP, ECLESIASTICAL 
PROVINCE) 

- concept and nature of the office: 
11/932, 935 (archbishop), 946 
( definition), 949 (the nature of 
power), 949 (relation of office 
to the see) 

- historical notes: 11/946 
- competency to create the office: 

11/934, 949 (relation of office to 
the see) 

- functions and power over the 
province: 11/935 (gradual decrease 
of jurisdiction), 936 ( enumeration 
of ordinary functions), 946 (histor
ical notes), 94 7 (presidency of the 
ecclesiastical province: juridic 
content), 948 ( cases of exercise 
of power over the province; other 
righs and obligations) 

- power over the suffragan dio
cese: 11/951 (natural limites to 
power), 951-952 (competencies 
specifically granted: vigilance 
and suppliance ), 952-953 
(excluded competencies), 1076 
( communication of the synodal 
declarations and decrees to the 
Metropolitan) 
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- granting of special faculties: 
11/934, 952 (the case of provinces 
established by the division of a 
large diocese) 

- honorary rights: 11/952 (liturgical 
functions) 

- obligation to request the pallium: 
11/955 ( see P ALLIUM) 

- the right to use the pallium in his 
provice: 11/956 

-juridic representation of the 
province: 11/938 

-competencies with respect to the 
provincial council: 11/975-977 
(see PARTICULAR COUNCIL: 
provincial conuncil) 

- intervention in the nomination 
of Administrator of a vacant suf
fragan see: 11/907, 952 (see DIOC
ESAN ADMINISTRATOR) 

- supplying in the pastoral visit of 
the suffragan diocese: 11/952 
(see PASTORAL VISIT) 

- functions of the most senior suf
fragan bishop over the metropol
itan see: 11/936-937 

MILITARY SERVICE 
- of clerics: 11/394 (prohibition of 

presenting oneself voluntarily) 
- of religious: 11/1797 

MINISTRY 
- notion in the juridical sense: 

1/886, 887 (kinds of) 
- delict of impeding or coercing 

the exercise of the ministry: 
IV/487 (see DELICT) 

- delict of unlawful exercise of 
sacred ministry: IV/517-518 
(see DELICT) 

- delict of negligence in the exer
cise of ministry: IV/527-529 
(see DELICT) 
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MINISTRY OF THE WORD 
(see MUNERA CHRISTI: 
Munus docendi) 

-concept: 111/53 ( various mean
ings of the term in the CIC) 

- global vision of the discipline in 
the CIC.: 111/8, 56 (content and 
method), 56-57 (foundation for 
the regulation) 

- subjects: 111/56 (general regula
tion, 59 (solicitude of the Roman 
Pontiff and of the college of bish
ops), 60 (responsibility of each 
bishop and of the groupings of 
bishops), 61 (right and obligation 
of the sacred ministers), 63 (par
ticular function of consacrated 
laity), 65 (responsability of the 
faithful as such; laity), 66 (coop
eration of the faithful in the hier
archical ministry), 68 ( obligation 
of the faithful to spread the word 
of God) 

- object: 111/69 ( characteristics of 
the Word of God as the object of 
ministry), 70 (the object of min
istry), 71 (foundations) 

- means: 111/72-73 ( variety of 
means to spread the christian 
doctrine; fundamental means of 
the ministry of the Word) (see 
CATECHESIS, PREACHING) 

- right of th faithful to receive the 
word of God: 111/77 (see RIGHTS 
AND OBLIGATIONS OF THE 
FAITHFUL) 

- incidence of the particular law: 
111/105 (about preaching), 106 
( about the exercise of the minis
try of the Word through radio 
and television) 

MINOR SEMINARY (see FORMA
TION OF CLERICS, VOCATION 
TO PRIESTHOOD) 
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- notion and characteristics: 
11/215-216 

- distinction other educational 
institutions: 11/217 

- requirements for admission, 
organization and formation: 
11/217 

- MISSION SUI JURIS (see 
ECCLESIASTICAL CIRCUN
SCRIPTIONS) 

-concept and nature: 11/728. 
111/207 

- erection: 11/729 ( competency) 
- regulation and dependency: 

11/730. 111/183 

MISSIONARY (see MISSIONARY 
WORK OF THE CHURCH) 

MISSIONARY WORK OF THE 
CHURCH (see MUNERA 
CHRISTI: Munus docendi) 

- origin and nature: 111/138 (the 
missionary nature of the Church; 
the obligation to evangelize), 162 
( actions which are proper to mis
sionary: concept, nature and 
objective), 163 (characteristics 
of the missionary activity), 164-
165 (key players of the plantatio 
Ecclesiae; content proper to mis
sionary activity: evangelization 
and development), 165-167 
( canonical profiles of the full 
constitution of new churches) 

- the evangelization process: 
111/168 (the activity of the mis
sionaries: stages of the evangeli
zation process), 169 (the 
missionary dialogue), 171 
( spreading the message of the 
Gospel taking into account the 
particular native character and 
culture), 171 (foundation on 
which the teaching of the Faith 
must be based; subjects), 172-173 
( discernment about teaching the 



Missionary work of the church 

faith: competency; the pre-cate
chumenate ), 173 (the content of 
the pre-catechumenate stage), 
175 ( entering the caetchumenate: 
regulatory norms), 176 Uuridical 
status of the catechumens ), 177 
( adult catechumenate : see BAP
TISM), 180-181 (formation of neo
phytes: see NEOPHYT) 

- ecclesiastical organization for 
the missions see ECCLESIASTI
CAL CIRCUMSCRIPTIONS: for 
missionary territory) 

- responsibilities and competen
cies of the authority: 111/143 
(The Roman Pontiff and the Col
lege of Bishops), 143 (the work 
of the competent Roman Congre
gation), 144 (solicitudet of the 
Bishops), 145 (solicitude of the 
Synod of Bishops; solidarity of 
all churches: better distribution 
of the presbyters: see AGGRE
GATION), 182 (the proper mis
sion of the one who presides 
over the missionary region), 183 
( equivalence of the offices of 
Diocesan Bishop, Prefect and 
Apostolic Vicar; see JURIDICAL 
EQUIVALENCE), 184 (coordina
tion of the missionary work; 
agreements with the missionary 
institutes: for commisio system 
see 11/722, 729; see CON
TRACT), 185 (subordination of 
all missionaries to the disposi
tions of the Bishop), 188 (pontifi
cal missionary works: notion and 
branches), 191 (solicitude of the 
Conference of Bishops in receiv
ing immigrants from missionary 
territories), 192 (assistance to 
immigrants: institutional routes) 

-promotion of missionary cooper
ation on diocesan level: 111/187 
(promotion of missionary voca-
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tions), 187 (promotion of mis
sions), 188 (pontifical missionary 
works: notion and branches), 189 
(World Mission Day; financial 
assistance to missions) 

- subjects: 111/138 ( obligation to 
evangelize), 139-141 (participa
tion of all faithful), 146-14 7 (foun
dation and characteristic of the 
participation of consecrated faith
ful), 148 (participation according 
to the nature of each particular 
institute: of contemplative life, of 
active life), 149 (secular insti
tutes and societies of apostolic 
life) (see infra missionaries), 184 
( agreement with the missionary 
institutes under the commisio 
system; see 11/720, 729) 

- missionaries: 111/150 ( concept: 
the missionary vocation), 151 
( choice: elements that must gov
ern it; diverse origin), 152 (to be 
sent throughout the Church: 
determination), 153 (secular 
clergy) , 154 (institutes of conse
crated life and societies of apos
tolic life) , 155 (laity: criteria for 
selection), 156 (laity: formation; 
insertion into a new environ
ment; associations and support 
to lay missionaries; contract and 
compensation; see CON
TRACT), 157 (intercommunal 
centers for missionary forma
tion), 187 (missionary vocations 
in the diocese: diversity) 

- Catechists: 111/158 (importance 
in missionary activity; character
istics), 159 (nature of their func
tion in missionary territory), 160 
(preparation), 161 (dedication 
and compensation) see CATE
CHESIS) 

- preaching to non-believers: 
111/103 (see PREACHING) 
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MISSIONS (see MISSIONARY 
WORK OF THE CHURCH) 

MIXED MARRIAGES (see MAR
RIAGE) 

- treatment in the CIC: 111/1186 
(non-existence of the impedi
ment of mixed religion; see 
IMPEDIMENT), 1504 (reorgani
zation of the subject; attention of 
the legislator to mixed marriages 
after the Code of 1917), 1505 (the 
impediment of mixed religion in 
the Code of 1917), 1506 (current 
system: cases that are included) 

- permission to contract a mixed 
marriage: 111/1508 ( competency 
to granted it; just and reasonable 
cause; necessary guarantees), 
1509 ( determination by the con
ference of bishops of the method 
of making cautiones) 

- the requirement of canonical 
form: 111/1512 (requirement for 
its validity; assistance by a non
Catholic minister), 1512-1513 
( dispensation of form by the 
local Ordinary: requirements; 
norms of the Spanish Bishops 
Conference; for English language 
conferences of Bishops see supra 
Part I, Appendix III) (see SUB
STANTIAL JURIDICAL FORM) 

MONASTERY (see RELIGIOUS 
HOUSE: house SUI JURIS) 

- establishment of monasteries for 
nuns: 11/1589 ( current regulation) 

- association of a monastery of 
nuns to a male institute: 11/1605 
(meanning and scope), 1606 
( concept of association; ratio), 
1607 (role of the constitutions in 
the association) 

- suppression of autonomous 
monasteries of nuns: 11/1614 

- election of Superior: 11/1645 
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- cloister in male monasteries of 
contemplative life: 11/1780 

-cloister of totally contemplative 
life: 11/1781 (papal cloister: con
tent and norms) 

-cloister in other monasteries of 
nuns: 11/1781 (general norm) 

- transfer of religious from one 
autonomous monastery to 
another one: 11/1835-1836 (cases) 

- exclaustration of nuns: 11/1841 
- procedure to expell members: 

11/1878 
- readmision of members: 11/1853-

1854 
- attribution of the diocesan 

bishop: 11/1654-1655 (visit), 1781 
( with respect to cloister; the reg
ulation for dispensations), 1782 
( authorization for the entrance 
and for leaving the cloister) 

- administration of goods: 11/1679 
(relationship with the local Ordi
nary) 

MONTH (see RECKONING OF 
TIME) 

MUNERA CHRISTI 
- mun us and potestas: 11/7 48, 770 
- the triple munus and method of 

the CIC: 111/1 
- participation of the bishops: 

11/748, 786 
- paricipation of lay faithful: 11/158 
- cooperation in the triple munus 

of the pastors: 11/183 
Munus docendi 
- the importance of the teaching 

office: 11/794-795. 111/3 (in the 
context of the Church-world 
relations) 

- regulation in the CIC: 111/1, 2 (sys
tem), 3 (structural principles of 
Book III), 4 (regulated content), 8 
(global vision of the discipline), 9 



Mutilation 

( continuity with the discipline of 
the Vatican Council II) 

- manifestations: see CATHOLIC 
EDUCATION, MAGISTERIUM 
OF THE CHURCH, MEANS OF 
COMMUNICATION, MINISTRY 
OF THE WORD, MISSIONARY 
WORK OF THE CHURCH) 

- the subject of the teaching 
office: 111/5 (the christian com
munity as subject), 6 (diversity 
of functions) (see what is related 
to the subject in the terms which 
include the different manifesta
tions of the munus docendi) 

- participation of the associations 
of faithful: 11/455 

Munus regendi 
- meaning: 1/817. 11/807 (relation

ship with the power of jurisdic
tion: see POWER OF 
JURISDICTION) 

- excersise of the office of govern
ing function: 11/67 

- governing fuction of the bishops: 
see DIOCESAN BISHOP 

-cooperation of the laity: see LAY
PEOPLE, Capacities 

Munus sanctificandi 
- systematic acknowledgement in 

the CIC: 111/344 ( efficacy as the 
unifying criteria of Book IV) 

- liturgical means: see DIVINE 
WORSHIP, LITURGY, SACRED 
PLACES, SACRED TIMES, SAC
RAMENTALS, SACRAMENTS 

- non-liturgical means: 111/390 
(the relevance of acts of piety, 
penance and charity), 391 (rela
tion with the common priest
hood; sanctification of one's own 
life; prayer), 392 (acts of piety, 
penitential works; acts of char
ity), 393 (incidence in the cre
ation of juridical persons; the 

696 

Analytical Index 

obligation of the bishops to vigi
lence) 

- exercise by the bishops: 111/367 
(see DIOCESAN BISHOP) 

- exercise by the presbyters: 
111/368 ( see PRESBYTER) 

- exercise by deacons: 111/369 
(see DEACON) 

- participation of all faithful: 
111/369 

- participation of laity: 111/370 
-participation of associations of 

faithful: 11/455. 111/393 

MUTILATION (see DELICT : 
delicts established in the CIC) 

NAME (see PERSON) 
- right to a name: 111/443 (in gen

eral; absence of regulation) 
-christian meaning in the norms 

on giving name: 111/443 
- giving of the name: see BAPTISM 

NEGLIGENCE 
- with damage in exercise of 

power, office or function: see 
DELICT 

NEOPHYTE (see BAPTISM, CATE
CHUMEN, MISSONARY WORK 
OF THE CHURCH) 

- meaning and juridical status: 
111/180 

- formation and pastoral attention: 
111/180 (fundamental lines), 204 
(the mystagogical period) 

- impediment to sacred orders: 
111/181, 991 
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NOTARY (see CHANCELLOR) 
- appointment in the diocesan 

curia: 11/1139 (legal qualification 
of the laity) 

- required qualities: 11/1141 ( cases 
in which it is mandatory that it is 
a priest) 

- proper function: 11/1140 (public 
faith; scope of activity), 1144 
(editing documents), 1144 
( drawing up the acts; exhibition 
and authentication of docu
ments) ( see DOCUMENT) 

- types of notary documents: 
IV/1225 (instruments and acts; 
types) 

- removal from office: 11/1145 
(competent authority), 1046 (just 
cause), 104 7 (inteivention of the 
college of consultors; sepecifica
tions when it refers to laity) (see 
ECCLESIASTICAL OFFICE: loss) 

- inteivention in judicial pro
cesses: IV/802 (functions of the 
judicial notary), 803 (required 
qualities; see supra), 804 ( daw
ing up the judicial acts: see JUDI
CIAL ACTS) (see PROCESS, 
TRIBUNAL) 

- signature of the notary and pub
lic faith: IV/805-809 

NOTIFICATION (see ADMINIS
TRATIVE ACT, JUDICIAL ACTS) 

NOVA CAUSAE PROPOSITIO 
(see ADJUDGED MATTER) 

- adjudged matter in cases of sta
tus of the person: IV/1604, 1611-
1612, 1626-1632 

- concept and nature of the new 
proposition: IV/1633 

- characteristics that coincide 
with those of the appeal: 
IV/1635-1637 (see APPEAL) 

- characteristics that differentiate 
it from the appeal: IV/1637-1641 
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Oath 

- the need for new and serious evi
dence: IV/1641-1644 

NOVITIATE (see RELIGIOUS: 
Noviciate) 

NULLITY OF MARRIAGE (see 
MARRIAGE CONSENT, MAR
RIAGE, SPECIAL PROCESSES: 
Marriage cases, SUBSTANTIAL 
JURIDICAL FORM, IMPEDI
MENT) 

0 

OATH (see DIVINE WORSHIP) 
- as act of the virtue of religion: 

111/1717-1719 (regulation among 
the acts of divine worship) 

- sources of Divine Law, Magiste
rium and Tradition: 111/1721 

- social consequences and inter
vention of the legislator: 
111/1724-1725 

- definition and types: 111/1753, 
1754 (requirement for a valid and 
licit oath) 

- exclusion of oath by proxy: 
111/1756 

- cases considered in the Code: 
111/1755 

-violence, fraud and fear as a 
cause of nullity: 111/1758-1760 
(historical notes about the inci
dence of fear) ( see FEAR, 
FRAUD, VIOLENCE) 

- the effects of the valid oath: 
111/1757 (personal obligation of 
religion), 1761 (the promissory 
oath follows the life of the act to 
which is attached, 1762 ( cases of 
invalidity of the act corroborated 
with an oath; the confirmatory 
oath) 



Oath of fidelity 

- the delict of perjury: IV/461-462 
(see DELICT) 

- cessation of obligation of the 
oath: 111/1764 ( condoning; rele
vant change of the sworn mat
ter), (other causes; dispensation 
and commutation: 1766-1767 

- suspension, dispensation, and 
commutation: 111/1766-1767 

- interpretation of the oath: 1769, 
1770 (implicit conditions) 

- regulation for the taking of oath 
in trial or processes: IV/1210 (of 
the parties), 1285 (witnesses) 
(see PROCEDURAL PROOF) 

OATH OF FIDELITY (see OATH, 
PROFESSION OF FAITH) 

- historic origin: 111/341 
- end and content: 111/341 ( con-

tracted obligations), 385 (mani
festation of the bonds of 
communion) 

- obligated subject: 111/341 
- of bishops and equivalent: 

11/765. 111/341 
- of vicars: 11/1092 
- of pastors: 11/1316 
- of professors of sacred sci-

ences: 111/263 

OBEDIENCE (see CLERIC: the ob
ligation of obedience, EVAN
GELICAL COUNSELS, RIGHTS 
AND OBLIGATIONS OF THE 
FAITHFUL: obligation of obedi
ence to pastors) 

- to the Magisterium: see MAGIS
TERIUM OF THE CHURCH 

- delict of disobedience: IV/470-
471 (see DELICT) 

OBJECTION (see TRIBUNAL, 
PROCESS) 

- of the judge: IV/866-867 (see 
JUDGE: obligation of impartiality) 
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- admission; steps and effects: 
IV/868-869 

- of the assessor of the sole judge: 
IV/866-867 (see ASSESSOR OF 
THE SOLE JUDGE) 

- of the auditor: IV/758, 866-867 
(see COLLEGE OF JUDGES) 

- of the defender of the bond: 
IV/866-867 (see DEFENDER OF 
THE BOND) 

- of the promoter of justice: 
IV/866-867 (see PROMOTER 
OF JUSTICE) 

OBLIGATIONS OF THE FAITH
FUL (see TEMPORAL GOODS: 
acquisition of goods) 

- foundation: see RIGHTS AND 
OBLIGATIONS OF THE FAITH
FUL: The obligation of the faith
ful to provide for church needs 

- preference with respect to other 
forms of contribution: IV/50, 52, 
53 Guridical difference with the 
taxes: see ECCLESIASTICAL 
TAXES) 

-types: IV/52 (main types of spon
taneous offerings), 53 ( custom
ary offerings according to 
current legislation) 

- competent authority to establish: 
111/425 (fixed amount of offering 
on occasion of celebration of the 
sacraments), 713, 723-728 (estab
lishing stipends). IV/53, 54 (gen
eral principle for required 
offerings) 

- collections: IV/53 (regulation for 
the ordinary ones), 64 (types of; 
regulation for the special collec
tions) 

- offerings for the celebration of 
the Mass: see STIPENDS 

- offerings on occasion of pastoral 
services: IV/60 ( concept and 
nature) 
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- offerings on occasion of adminis
tration of the sacraments: 
111/425. IV/60 

- offerings related to the parish 
ministry: 11/1328 ( stole fees: his
torical notes), 1329 ( current reg
ulation for the offerings of the 
faithful to the parish), 1330 
(common parrochial fund). IV/60 

- offerings on occasion of funer
als: 111/1692-1693 (see FUNER
ALS) 

- begging and request for alms: 
IV/62 (requirement for authoriza
tion from the proper local Ordi
nary), 63 (the exemption of 
mendicant institutes) 

- donations: IV/66 (the concept 
of donation and juridical sys
tem), 67 (system for accepting 
and rejecting donations), 68 
( destined to its purpose; aspects 
of the Spanish civil system) 

- alms given to a Church that is 
capitular and parochial at the 
same time: 11/1240 

OBREPTION 
- concept and regulation: 1/582 

(see RESCRIPT) 

OBROGATION (see ABROGA
TION, DEROGATION, REVOCA
TION 

- concept: 1/367 

OFFENDER (see DELICT: Subjec
tive element) 

OFFENSE see DELICT 

OFFERINGS (see OBLIGATIONS 
OF THE FAITHFUL, STIPENDS) 

OFFICE OF PASTOR 
- historical notes about consider

ing the office of pastor: 11/1282 
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OFFSPRING (see LEGITIM FILIA
TION) 

OIL (see SACRAMENTS) 
- oils used in the celebration of 

the sacraments: 111/423 
- requirements of the oils: 111/423 

(recent), 424 (blessed; obligation 
of the pastor to obtain; conserva
tion) 

- confirmation chrism: 111/508 
- in the anointing of the sick: 

111/866, 883 (methods and place 
of preservation) 

OPTION 
- admitted in the CIC as a venue 

to acquire rights: 11/654 

ORAL CONTENTIOUS (see PRO
CESS) 

ORATORY (see SACRED PLACES) 
- historical notes about its origin 

and regulation: 111/1784-1786, 
1826-1829 

- meaning: 111/1828 
- authorization to build an Ora-

tory: 111/1830 (the competent 
Ordinary), 1831 (requirement 
and effects of the authorization) 

- blessing: 111/1838-1839 
- sacred celebrations in oratories: 

111/1833-1834 (general prescrip
tions), 1839 ( communication in 
sacris) (see ALTAR) 

- required in a religious house: 
11/1585 (nature and functions), 
1767 (foundation) (see RELI
GIOUS HOUSE) 

ORDINANCES (see REGULA
TIONS) 

ORDINARIATE (see ECCLESIAS
TICAL CIRCUMSCRIPTIONS) 



Ordinary 

For the care of the faithful of 
the Easter rite 

- placement in the ecclesiastical 
organization: 11/712, 737 

- concept and nature: 11/737, 1442-
1443 

- Ordinary: 11/738 determination 
of his power: 

- presbyterate: 11/738-739 
- matters of coordinated organiza-

tion: 11/736, 738 
Military 
-placement in the ecclesiastical 

organization: 11/712, 736 
- concept and nature: IV737, 1445 
- assimilation to dioceses: 11/737 

(name and relationship with the 
particular Church) 

-juridical system: 11/717-718 
( aspects of assimilation to the 
system of the diocese), 737 (law 
and statutes) ( see Apost. Const. 
Spiritual militum curae, in Part 
I, Appendix I) 

- organization structure: 11/737, 
738-739 ( tribunal, seminary), 
1248-1249 (pastoral council) (see 
TRIBUNAL) 

- military Ordinary: 11/737, 752 
( comparison with the diocesan 
bishop), 999 (belong to the con
ference of bishops), 1445-1446 
Uurisdiction: characteristics) 

- presbyterate: 11/738-739, 1440 
- faculty of military chaplains: 

11/1446 ( comparison with the 
pastor: cumulative functions 
with the parish) (see PASTOR) 

- matters of coordinated organiza
tion: 11/736, 737, 1446 (cumula
tive power) 

ORDINARY (see POWER OF GOV
ERNANCE: ordinary) 

- concept in the CIC: 1/842, 843 
( essential elements of the con-
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cept), 842 (applying it to Reli
gious Superiors and to Societies 
of Apostolic life). 11/1630 (Supe
riors Major-Ordinary of the reli
gious clerical institutes: concept 
and particular obligations) 

- enumeration of offices included 
in the concept: 1/845 

-power to dispense: 1/658 ( see 
DISPENSATION) 

- appointment of Ordinary com
pared to the bishop: 11/756 

ORDINARY CONTENTIOUS 
TRIAL (see PROCESS) 

p 

PALLIUM 
- concept and nature: 11/954 
- historical notes: 11/955 
- meaning: 11/955 
- subjects able to use it in the 

Latin Church: 11/955 
- obligation of the Metropolitan to 

request it: 11/955, 956 ( omitting 
the obligation) 

- granted by the Roman Pontiff: 
11/956 

- imposition by the Cardinal pro
todeacon: 11/664, 956 

- right of the Metropolitan to use 
the palium: 11/956 

- liturgical norms: 11/956 

PARISH 
- historical origin: 11/7 44, 1254 

(historical notes about the regu
lation), 1440-1444 (historical 
notes about the territorial orga
nization of the care of souls) 

- concept: 11/744, (as pars dio
ceses), 1254-1255 (the concept in 
the CIC; historical notes about 
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the concept), 1255 (elements of 
the concept: community of faith
ful, pastoral care), 1256-1257 
( elements of the concept: pastor, 
stable appointment or constitu
tion as part of the particular 
Church) (see CARE OF SOULS) 

- erection, suppression and modi
fication: 11/1258 ( competence; 
form; content of the decree of 
erection) (see SINGULAR 
DECREE), 1258 (hearing presby
teral council) 

-juridical personality: 11/1258 
(nature; subject of the personal
ity), 1259 (civil personality), 
1331-1332 (representation), 1370 
( representation of the parish 
entrusted in solidum) 

-financial system: 11/1328-1330 
(see FINANCIAL COUNCIL) 

- criteria to determine the parish 
community: 11/1256, 1277 (preva
lence of the territorial criteria) 
(see TERRITORIALITY) 

-personal parishes: 11/1277 (his
torical notes: see 11/1440-1444), 
1278 ( constitution and regula
tion), 1279-1280 (criteria to 
establish the personal commu
nity). 111/192 (parishes and 
quasi-parishes for immigrants) 

- the need for the faithful to 
belong to a parish: 11/1276, 1279-
1280 (possibility for the faithful 
to decide to join themselves to a 
personal or territorial parish) 

- obligations of the faithful with 
respect to the parish: 11/53-54, 
1286 ( obligation to collaborate 
with the pastor) (see PASTORAL 
COUNCIL) 

-proper pastor: 11/1281 (types of 
offices considered in the CIC; see 
PASTOR) 
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- parish joint to a chapter: 11/1240-
1241, 1289 (see CHAPTER) 

- parish entrusted to a juridical 
person: 11/1289 (religious insti
tute or clerical society apostolic 
life), 1290 ( agreement of entrust
ment of a parish: content), 1291 
( applicable norms) 

- parish entrusted in solidum to 
various priest: 11/1266-1268 
( characteristics and regulation), 
1310 (historical notes), 1312 (the 
principle of unity of the pastor) , 
1367 (regulation of the parish in 
solidum), 1367 (appointment: 
suitability, procedure and dura
tion), 1368 (taking possession; 
rights and obligations of the par
ish; functioning of the group), 
1369 (Mass for the people; obli
gation of residency; representa
tion), 1370 (cessation of the 
members of the group), 1370-
1372 (nature and characteristics 
of joint assignment or action) 

- participation in the pastoral care 
of faithful other than priests: 
11/1269-1271 ( characteristics 
and regulation), 1286 

- more than one parish entrusted 
to one pastor: 11/1310-1313, 1332 
(representation and administra
tion) 

- pastoral visit of the Bishop: 
11/836 (see PASTORAL VISIT) 

- structures of alternative pasto
ral care in cases of need: 11/1261-
1263 (see QUASI-PARISH) 

- parish books: see ECCLESIASTI
CAL ARCHIVES, PARISH 
BOOKS 

- vacancy of the parish: 11/1361 
(vacant parish and impeded pas
tor: concepts), 1362 (system) 
see PARISH ADMINISTRATOR, 
PAROCHIAL VICAR) 



Parish books 

PARISH BOOKS (see ECCLESIAS
TICAL ARCHIVES) 

- obligation to keep them: 11/1340, 
1402 (function of the vicar 
forane) 

- content and custody: 11/1341-
1342, 1403 (function of the vicar 
forane in case of death of the 
pastor) 

- required books and content of 
register: 11/1340 ( considered by 
the Universal Law), 1341 
(required by the particular law or 
by civil law). 111/487-490 (bap
tisms), 560-561 (confirmations) 
(see BAPTISM, CONFIRMA
TION, FUNERAL, MARRIAGE, 
SACRED ORDERS) 

- nature and value of the register: 
11/1341 

- certifications of records in the 
books : 11/1341 

- special book of Masses and book 
of obligations of pious founda
tions: 111/7 4 7 ( see STIPENDS) 

PARISH PRIEST (see PASTOR) 

PAROCHIAL ADMINISTRATOR 
(see PARISH) 

- notion and origin: 11/1363 
- possibility of appointing paro-

chial vicar as administrator: 
11/1386 (see PAROCHIAL VICAR) 

- power in a vacant or impeded 
parish: 11/1363 

PAROCHIAL VICAR 
(see PASTOR, PARISH) 

- notion and nature of the office: 
11/1373 (historical notes), 1374 
(relationship with the office of 
the pastor), 1374 (cooperation 
and subordination: comparison 
with the in solidum parish; see 
PASTOR: unifying nature), 1384 
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(mutual responsibility, subordi
nation and initiative) 

- necessity or convenience of its 
institution: 11/137 4 

- possible situation for its applica
tion: 11/1375-1377 

- appointment: 11/1380 (freedom 
of the bishop and consultation), 
1381 ( competent authority: see 
11/1391; appointment of reli
gious), 1392 (duration) 

- personal requirements: 11/1378 
(the need for presbyteral ordina
tion; other requirements) 

- functions: 11/1362 (in the vacant 
or impeded parish), 1374 (coop
eration with the pastor), 1385-
1386 ( substitution in the absence 
of the pastor) 

- obligations and rights: 11/1382 
(sources of its regulation), 1383 
(the obligations of the pastor as a 
general criteria), 1385-1386 (in the 
absences of the pastor; see PAR
ISH ADMINISTRATION), 1387 
( obligation to reside in the parish), 
1386 ( exhortation to common life; 
see CLERIC: fraternal obligation 
and mutual cooperation), 1389 
( right to vacation time), 1390 ( of
ferings received on occasion of 
the ministry: regulation) 

- delict of breach of the obligation 
of residence: IV /54 7-548 ( see 
DELICT) 

- cessation of office: 11/1391 (com
petent authority and cause for 
removal: see REMOVAL), 1392 
( cases of cessation; cessation of 
a religious parochial vicar) 

PARTICULAR CHURCH (see DI
OCESE, CHURCH: Communio 
Ecclesiarum) 

- communio Ecclesiarum: 11/575 
(universal and particular dimen-
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sions), 581, 707, 708 (communio 
Episcoporum and Communio 
Ecclesiarum), 710 (gradual 
nature of the juridical voices of 
both dimensions: 11/717), 714 
(mutual interiority of both lev
els), 1028 (communion and rela
tions between conferences of 
bishops), 1077 (communion and 
diocesan synod) 

- concept: 11/708 ( different mean
ing of the expression voice in 
Vatican II), 709 (theological con
cept and canonical use), 710 (the 
diocese as paradigmatic model; 
fitting the concept to other mod
els), 717 (figures comparable to 
the diocese; see JURIDICAL 
EQUIVALENCE), 1255 (the use 
of the expression in relation to 
the concept of parish) ( see 
ECCLESIASTICAL CIRCUM
SCRIPTIONS, DIOCESE) 

- relationship of the concept with 
the principle of territory ( defined 
territory): 11/735 (see TERRI
TORY) 

- primacy of the Pope over partic
ular churches and their group
ings: 11/601, 602 (relation to the 
power of bishops in their 
churches, ways of exercise), 
essential situations of gover
nance: see APOSTOLIC ADMIN
ISTRATION), 772 (relation 
between the immediate power of 
the bishop and that of the 
Roman Pontiff), 773 (pontifical 
reservation), 839-840 (primacy 
and communion: see AD LIMINA 
VISIT, QUINQUENNIAL 
REPORT) 

- autonomy: 11/715 (meaning in 
the church), 1019-1020 (diocesan 
autonomy and conference of 
bishops) (see AUTONOMY, 
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COMMUNION, DECENTRALI
ZATION, DIOCESAN BISHOP) 

-communion intrinsic require
ment of the episcopal office: 
11/749 

- pertaining to the faithful : 11/716 
- the insertion of institutes of con-

secrated life: see RELIGIOUS 
INSTITUTES: insertion in the 
Particular Church 

- erection of particular churches 
and modification of the existing 
ones: 11/7 40 ( competence and 
effects) , 741 (procedure: stages 
of information and study: crite
ria), 742 (stages of deliberation 
and resolution), 743 (stage of 
execution) 

-juridical personality: 11/740, 820 
(see PERSON: Juridical Person) 

- internal structure of the particu
lar churches: 11/1033 (global 
vision in the CIC; the diocese as 
model of particular organization), 
1034 (renewal of discipline: epis
copal power, cooperation of the 
presbyters and co-responsibility 
of the faithful), 1035 ( classifica
tion of organizations and offices) 
1036, ( classification according to 
the nature and function of the 
offices) 

- organisms and offices: see 
CHAPTER, CHAPLAIN, COUN
CIL, DIOCESAN BISHOP, DIOC
ESAN CURIA, FINANCE 
OFFICER, PARISH, PASTOR, 
RECTOR OF THE CHURCH, 
SALVATION OF SOULS, TRIBU
NAL, VICAR (EPISCOPAL, 
FORANE, GENERAL, JUDICIAL, 
PAROCHIAL) 

- grouping of particular churches: 
11/924 ( concept and use of the 
expression in the Code; typol
ogy), 925 (ecclesiastical prov-
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ince ), 927 ( ecclesiastical region), 
927-930 ( debate about grouping 
in the revision of the Code) (see 
ECCLESIASTICAL PROVINCE, 
ECCLESIASTICAL REGION) 

PARTICULAR COUNCIL 
- nature and characteristics: 

11/961 
- difference with other episcopal 

entities : 11/963, 971 ,  980, 984 
- power of governance: 11/984 

(general principle), 985 ( council 
and particular legislation; other 
competencies; see ECCLESIAS
TICAL LAW: particular law), 990 
(promulgation of decrees) 

- those who participate and type 
of vote: 11/980-983, ( obligation to 
participate; possibility of partici
pating and voting by proxy) 

- matters that may be the object of 
particular councils: 11/986 
(increase of faith, common pas
toral work), 987 (morals, com
mon ecclesiastical discipline) 

- intervention of the Apostolic 
See: 11/966, 967, 974, 989 (revi
sion of the acts: nature and 
effects) 

PARTIES TO THE PROCESS 
(see PROCESS) 

- concept: IV /948 ( absence lack of 
definition in the CIC; doctrinal 
concepts), 950 (requirements for 
being a party) 

- possible holders of juridical 
goods safeguarded by ecclesias
tical jurisdiction: IV /666, 672 

-capacity: IV/581, 955 (novelty of 
the CIC), 956 (connection with 
the actual state of person), 958 
(capacity to act and ius postu
landi), 961 (incapacity to act and 
representation of the incapable 
party), 961 (minors and those 

704 

Analytical Index 

who lack the use of reason; see 
AGE, USE OF REASON), 962 
(mentally ill), 963 (those affected 
by interdiction of goods), 963 
(parents, guardians and cura
tors), 964 (ratio of the appoint
ment of guardians and curators), 
965 ( capacity of minors in spiri
tual cases or connected to 
them), 967 (appointment by the 
judge of guardian or curator), 
968 ( admission of guardians or 
curators already appointed civ
illy), 969 ( acceptance of the des
ignated one), 970 (substitution of 
guardian or curator; obligations 
and powers), 979 compatibility 
of the functions of curator and 
advocate) (see ADVOCATE, 
CAPACITY) 

- capacity of juridical persons: 
IV/971-972 (see PERSON: Juridi
cal Person) 

- ius postulandi and legal repre
sentation: IV /958 ( capacity to act 
and ius postulandi), 974 (right 
to stand in court and of personal 
representation), 974 (personal 
representation of the party and 
the right of defense), 975 (possi
bility for the judge to appoint 
advocated ex officio; appoint
ment by the party and admis
sion) (see ADVOCATE, 
GRATUITOUS SPONSORSHIP, 
PROCURATOR) 

- legitimation: IV/581 ,  950 (need of 
legitimacy to be party), 950 
(fumus bani iuris, interest and 
legitimation), 951 (interest on 
both parties), 952 ( characteris
tics of the typical interest to be a 
party), 953 (the concept of legiti
mate interest and canon law), 
954 (identifying collective an dif
fuse interests), 1004-1006 (right 
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of action and legitimation), 1007-
1009 (fumus boni iuris and 
expectation for a favorable deci
sion), 1018-1021 (interest and 
action) (see ACTION, EXEMP
TION) 

- plaintiff: IV/955-957, 958 (per
sonal representation, even if 
advocate was appointed) 
(see ACTION, RESPONDENT) 

- respondent: IV/955-957, 958 (per
sonal representation, even if he 
appointed advocate) ( see 
ACTION, PETITION, EXCEP
TION) 

- subjective accumulation of 
actions: see ACTION, LITIS
CONSORTIUM 

- non appearance of legitimately 
cited parties: IV/1382-1384 
(absence of the respondent) , 
1385-1386 (absence of the peti
tioner), 1387 (payment of 
expenses and obligation to com
pensate of the absent parties; see 
TRIAL EXPENSES) (see JUDI
CIAL CITATION) 

PASTOR 
- concept and nature: 11/1256, 

1282 (notion), 1282 (proper pas
tor: historical notes), 1283 
( nature of parish functions), 
1285 (relationship of the paro
chial office with the pastoral 
function of the Bishop), 1285 
( meaning of the state of proper 
pastor), 1286 (characteristics of 
the parochial office), 1320-1321 
(the pastor and the ordinaria 
cura animarum) (see CARE OF 
SOULS, PARISH) 

-pastoral function: 11/1321 (for
mation function: the ministry of 
the Word), 1266 (sanctifying 
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function: means), 1322-1323 
( scope of pastoral care) 

- specially entrusted functions: 
11/1324-1325 (historical notes), 
1325 (nature in the CIC), 1326-
1327 (specific dispositions 
of the CIC) 

- faculties, rights and obligations: 
11/1312, 1331-1332 (juridical rep
resentation of the parish; admin
istration; see COUNCIL OF 
FINANCIAL AFFAIRS), 1334 
( obligation of residency, histori
cal notes), 1334-1335 (current 
norms; system of absences and 
substitutions), 1336-1338 (Missa 
pro populo: current regulation; 
see 11/1312 for the case of the 
pastor to whom are entrusted 
various parishes; see MASS), 
1340-1342 ( obligation to main
tain parochial books and 
archives: see ECCLESIASTICAL 
ARCHIVES, PARISH BOOKS) 

- delict of not fulfilling the obliga
tion of residence: IV /54 7-548 ( see 
DELICT) 

-financial aspects of parish minis
try: 11/1328 (rights of stole: histor
ical notes), 1329-1330 ( current 
regulation; criteria about offer
ings of the faithful; retribution), 
1330 (the parish fund), 1331 (the 
pastor, administrator of the goods 
of the parish; see FINANCE 
COUNCIL) 

- types of parochial duties indi
cated in the CIC: 11/1281 ,  1289-
1290 

- holder of the office of pastor: 
11/1289 (address as pastor), 1289 
(prohibition to appoint a juridi
cal person), 1292 (subjective 
requirements of the pastor), 1293 
(personal qualities; fulfillment of 
the obligations of the clerics), 
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1294 Guridical effects of the lack 
of suitability) 

- nomination: 11/1294 (suitability as 
a pre-requisite; see supra holder 
of the office of pastor), 1302 
(competency, procedures), 1303-
1304 ( abolition of the law on 
competition: historical notes), 
1305 (suitability and judgement 
on suitability), 1306 (procedure 
for the judgement on suitability), 
1307 (moral certitude of the suit
ability), 1308-1309 (appointment 
in case of vacante see), 1314-1315 
(taking possession; requirements 
and effects), 1316 ( oath of fidelity 
and good administration; prof es
sion of faith), 1316 (mode or man
ner of taking possession) (see 
CANONICAL PROVISION, 
ECCLESIASTICAL OFFICE) 

- stability of the office: 11/1296 
(historical notes), 1298 (system 
in the CIC), 1299 (norms of par
ticular law about the duration of 
the office), 1300 (pastoral crite
ria por mobility), 1355 (end due 
to elapse of time: regulation), 
1355 (renewal), 1356 (the case of 
religious and members of societ
ies of apostolic life) 

- cessation of office: 11/1353-1354 
(removal and transfer), 1354-1355 
(renunciation, pass of time), 1356 
(removal of a religious pastor or 
of a pastor of a society of apos
tolic life), 1356-1358 (renuncia
tion due to age: regulation for 
retirement), 1359 (state of emeri
tus) (see CLERIC: right to welfare 
and social assistance, ECCLESI
ASTICAL OFFICE: Loss, PARISH: 
vacancy of parish, REMOVAL, 
TRANSFER) 

- unifying nature of the pastor: 
11/1310 (historical notes), 1312-
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1313 (maintaining the principle) 
(see PARISH: Parish entrusted in 
solidum to various priests), 
PAROCHIAL VICAR) 

- alternative forms of parochial 
pastoral care: 11/1265-1275, 1309 
( competency of the diocesan 
Administrator), 1310 (historical 
notes: the principle of one pas
tor, one parish), 1311 ( cases of 
multiple parishes with one pas
tor) 

- participation in the parochial 
care of other faithful, not priests: 
11/1269-1271, 1286 

- removal: see ECCLESIASTICAL 
OFFICE: Loss, REMOVAL 

-transfer: see ECCLESIASTICAL 
OFFICE: Loss, TRANSFER 

PASTORAL COUNCIL 
(see COUNCIL) 

Diocesan 
- historical origin: 11/1242 
- nature and functions: 11/1056, 

1243, 1244 ( areas of study and 
consultation; limits), 1252 (con
sultative vote, the obligation to 
abstain) 

- constitution in the diocese : 
11/1243, 1249 (interritual coun
cils; see RITE) 

- its constitution in other ecclesi
astical circumscriptions): 
11/1245 

- composition: 11/124 7 ( clerics and 
members of institutes of conse
crated life), 1247 (main partici
pation of the laity: see 11/1061), 
1248 (number of members) 

- requirements for members: 
11/1247 

- designation of members: 11/1248 
(procedures and nature), 1248 
( criteria for designation), 1250 
(duration) 
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-convocation and presidency: 
11/1251 

- relationship with the particular 
council: 11/1245 (see PARTICU
LAR COUNCIL) 

- relationship with the diocesan 
synod: 11/1057, 1061-1062 (mem
bers who participate), 1245 (see 
DIOCESAN SYNOD) 

- duration: 11/1250 
- situation when the see is vacant: 

11/920, 1250 (see VACANT SEE) 

Parish 
- origin and foundation: 11/1343, 

1348 (importance in the recent 
magisterium) 

-nature and functions: 11/1344, 
1345 ( organic cause of co
responsibility) (see PARISH) 

- constitution: 11/1344 
- composition: 11/134 7 (points of 

reference), 134 7 (permanent 
members and others; representa
tion) 

PASTORAL VISIT 
- the term pastoral visit: 11/830, 

831 (historical notes) 
- concept and fundament: 11/830, 

832 (purposes) 
- nature: 11/836 
- current regulation: 11/831 (term; 

quinquenial report: see QUIN
QUENNIAL REPORT) 

- passive subjects of the visit: 
11/833 ( concept of instituta 
catholica), 834 (eventual exemp
tions; pastoral visit to religious 
and their houses), 835 (prepara
tion and attitude of passive sub
jects; indulgences) 

- object or purpose of the visit: 
11/834 (person, institute and 
things), 836 ( activity of the 
bishop during the visit: the case 
of the parishes), 837 ( obligations 
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of the bishop during the visits), 
837-838 (pastoral style) 

- no prescription of the right to 
visit: 1/1093. 11/834 

- substitution on the part of the 
Metropolitan with respect to the 
obligation to visit: 11/952 

- obligation of the dean: 11/1403 
(see DEAN) 

PATRIARCH (see PRIMATE) 
- concept and nature in the Latin 

Church: 11/957, 956 (historical 
notes), 917 (special cases) 

-concept and nature in the East
ern Churches: 11/957 

- major and minor patriarchs in 
history: 11/958 

- listing of the patriarchs of the 
eastern church: 11/750 

- patriarchs of the west: 11/750, 
960 (the Roman Pontiff as patri
arch of the West) 

- honorary prerogatives: 11/959 
(precedence; special honorary 
rights) 

PATRIMONIAL LAW 
(see TEMPORAL GOODS) 

-notion: IV/1 (historical notes 
with respect to the reform of the 
Code of Canon Law); see 
ECCLESIASTICAL BENEFICE 

-justification: IV/7 
- content: IV /2 
- the object: IV/25 (temporal 

goods; services; notion) 
- guiding principles: IV/12-16 
- basic norms of universal law: 

IV/3, 4-5 (method and content of 
Book V), 6 (guidelines of the new 
normative system) 

- linking of the various applicable 
norms: IV /8-11 

PATRIMONY (see TEMPORAL 
GOODS) 
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PATRONAGE 
- historical notes about the right 

of patronage: 1/941 (see CANON
ICAL PROVISION: Procedure) 

PATRONS 
- Procedural Law: see ADVO

CATE, PROCURATOR 
-patron saints: 111/1708 ( see 

WORSHIP OF SAINTS) 

PAULINE PRIVILEGE (see DIS
SOLUTION OF THE MAR
RIAGE) 

PENAL DECREE (see SINGULAR 
DECREE) 

- concept and characteristics: 
1/517 

-possibility of recourse: IV /397, 
398 ( suspensive effect) ( see 
HIERARCHICAL RECOURSE) 

PENAL LAW (see CANONICAL 
PENALTY) 

- definition: IV/219 (purposeful 
omission of definitions in the 
Code) 

- coercive nature: IV/204, 206 
( cause, limit and purpose of 
coercive penal law), 212-213 
( compelling power and rights of 
the faithful; regulated practice), 
215-216 Gustifying theories), 219, 
220-221 (the native and proper 
ius coactivum of the Church), 
222-223 (foundation in magiste
rial sources), 224 (terminology in 
in the CIC), 252 (concept and 
characteristics), 229 (the power 
to coerce and Canon Law), 230 
(true coercive power) 

- Canonical Penal Law: IV/196, 197, 
(true penal law), 198 Gustifica
tion; penal law and communion; 
see IV/220-222), 199 (penal law 
and religious), 201 (penal law and 
pastoral action; see 
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IV/361), 202 (penal law as part 
of canon law), 203 (penal law and 
the salus animarum; the need for 
penal law; IV/216), 204 (coercive 
power and charity; pastoral mean
ing; coercive power and rights 
of the faithful; IV/212-213, see 
RIGHTS AND OBLIGATIONS 
OF THE FAITHFUL), 205 (pur
pose of penal law and purpose of 
the Church; see IV/210-211), 207, 
211, 218 (peculiarity with respect 
to secular Law), 218 (penal law 
and the protection of fundamental 
interests), 227 (the proper end) 

- nature: IV/224 (true Law) 
- penal law in the CIC: IV/209 

( universal law and particular 
law; the general section on penal 
law), 224 (terminology matters), 
(special part of penal law), 435 
(the need to jointly consider the 
general and the special parts) 

-the proper environment of penal 
law: IV/206 (see INTERNAL 
FORUM-EXTERNAL FORUM) 

- penal law and the rights of the 
faithful: 1/694 (influence in the 
exercise of rights). IV/204, 207, 
212- 213 (the dignity of the per
son), 215, 216, 217, (consider
ation of the offender as a 
person), 223, 224, 255 (see 
DELICT: subjective element; 
RIGHTS AND OBLIGATIONS 
OF THE FAITHFUL: the right to 
legality in penal matters) 

-principle of legality: 11/139, 140 
(natural foundation in the CIC). 
IV/213 (in the penal environ
ment), 234 (non-existence of res
ervation of the law), 246 (general 
criteria about the establishment 
of penalties), 362 ( discretion in 
the application of penalties), 
559-561 (the open type of delict 



Analytical Index 

in the Code) (see APPLICATION 
OF PENALTIES, DELICT) 

- penal law and sanctions of 
administrative law: IV/217, 
234(see SANCTION) 

- sources: see PENAL NORMS 

PENAL NORMS (see PENAL LAW, 
CANONICAL PENALTY) 

- the principle of legality: 11/139, 
140 (natural foundation and rec
ognition in the CIC). IV/213 (in 
the penal sphere), 234 (non
existance of reservation of the 
law), 246 (general criteria about 
the establishment of penalties) 
(see DELICT: legal element) 

- nature and classes: IV/231, 232 
( doctrinal debate about the 
power necessary to enforce pen
alties), 233-234 (penal norms and 
disciplinariany sanctions) 

-criteria for establishing penal
ties: IV/246 (general criteria), 
27 4 (for the dismissal from the 
clerical state), 248 (for the latae 
sententiae penalties), 249 (for 
censures in general; for excomu
nication) (see CENSURE, EXPI
ATORY PENALTIES) 

Penal law 

-penal law: IV /231 ( concept and 
nature), 232 Guridical system and 
particular dispositions), 241 
( competent authority to issue 
them), 242 (possible functions; 
particular penal law) , 244 (partic
ual penal legislation: principles 
and competent authority), 246 
(general criteria for the establish
ment of penalties), 247 (reserva
tion of the universal law for the 
dismissal from the clerical state), 
301 (modifying punishable cir
cumstances established by the 
particular law) ( see ECCLESIAS-

709 

Penal precept 

TI CAL LAW, LEGISLATIVE 
POWER) 

- ignorance of the penal law: 1/314. 
IV/232 (see DELICT: Punishable 
action) 

- interpretation of penal law: 
1/339. IV/232 

- temporal efficacy of penal law: 
IV /235 ( system of retroactivity; 
the principle of the more favor
able law) 

- suppliance of the penal law: 
1/351 (prohibition). IV/232 

- temporal efficacy of penal law: 
IV/235 (method or system of ret
roactivity; the principle of the 
most favorable law) 

- abrogation of penal laws: IV/236-
237 (system and effects) (see 
DELICT: established in the CIC) 

- abrogation of pre-code penal 
laws: 1/249 

Penal precept 

- concept and nature: 1/523. IV/231 
(concept), 232 (nature: doctrinal 
debate), 233-234 ( definition, 
types and proper characteristics) 

- competent authority and scope: 
IV/250 ( competent authority or 
issue), 251 (penalties that can 
order; requirements of legiti
macy), 301 (modifying circum
stances of punishment 
established by precept), 561 
( convenience of its use in cases 
of open type of delicts in the 
CIC) (see SINGULAR PRECEPT) 

- interpretation of the penal pre
cept: IV/251 (general criteria) 
(see ADMINISTRATIVE ACT) 

- impugning: IV/251, 398 (see 
HIERARCHICAL RECOURSE) 

PENAL PRECEPT (see PENAL 
LAW, PENAL NORMS) 



Penal remedy 

PENAL REMEDY 
- concept and nature: IV/227 (nature 

and distinction with respect to 
penalties), 354 (concept) (see 
CANONICAL PENALTY) 

- functions: IV/354 (the preventive 
and substitutive character of the 
penalty: cases), 354 (time for its 
use), 398 (in the iter prior to the 
beginning of a penal process) 

- types: IV /354-355 ( admonition 
and reprimand: concepts and 
regulation) 

- form: IV/355 (the need to be con
signed to writing; possible appli
cations) 

- difference from other means of 
pastoral care: IV/355 (see ADMO
NITION, FRATERNAL CORREC
TION) 

PENANCE 

Canonical reparations 
- concept and nature: IV/227 

(nature and distinction with 
regard to penalties), 356 ( con
cept), 357 (difference with 
respect to the sacramental repa
ration) (see CANONICAL PEN
ALTY) 

- function: IV/216, 356 (substitute 
of penalties: cases), 357 ( added 
to penal remedies; see PENAL 
REMEDY) 

- publicity and scope in which 
they are imposed: IV/357 (see 
INTERNAL FORUM-EXTER
NAL FORUM) 

- way to impose it: IV/357 
- remission: IV/357 
Days of penance (see SACRED 

TIMES) 
Sacrament (see SACRAMENTS) 
- concept and nature: 111/752 (syn

thesis of the doctrine in the CIC), 

710 

Analytical Index 

753 (juridical dimensions and 
personal reconciliation) 

- content of the regulation in the 
CIC: 111/749, 750 (doctrinal prin
ciples) 

- subject of the sacrament: 
111/764-765 ( common require
ments and requirements for a 
valid general absolution), 806-
807( dispositions to receive abso
lution), 833 ( dispositions of the 
subject), 836 (acts of the peni
tent; obligation of a full confes
sion), 837 ( elements for the 
formal integrity of confession) , 
838 (confession of venial sins 
and frequent confession), 840-
841 (the precept of annual con
fession: subjects and content), 
842 (possibility of using an inter
preter), 843-844 (right to free
dom in choosing confessor) (see 
infra sacramental satisfaction) 

- the right of the faithful to 
receive: 11/82. 111/763, 806 (right 
to absolution: see ABSOLU
TION), 833-835 ( correct under
standing of the right and the 
correlative obligation of the pas
tors: see supra subject of the 
sacrament), 843-844 (choice of 
confessor, including in a differ
ent rite) (see RIGHTS AND 
OBLIGATIONS OF THE FAITH
FUL: Right to the Word of God 
and to the sacraments) 

- obligation of the faithful to 
receive: 11/82. 111/833-834 (spe
cific cases of obligation and rec
ommendation in the CIC), 840 (for 
acts of the penitent, see supra sub
ject of the sacrament), 843 (free
dom to choose confessor) 

- first confession prior to first 
communion: 111/612, 834, 840 

- confession of children: 111/842 
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- in the formation of candidates 
for the priesthood: 11/251. 
111/836, 844 

- in the life of clerics: 11/344. 
111/836 

- in the life of religious: 11/1659-
1661, 1770-1771. 111/834, 843 

- obligation of pastors and minis
ters: 11/82. 111/829 Guridical obli
gation to administer the 
sacrament: II/foundation), 830 
(subjects, objects and conditions 
of the obligation), 831 (cases of 
special obligation), 833-835 ( cor
rect interpretation of the right of 
the faithful and the correlative 
obligation) 

- minister of penance: 111/771 (the 
priest, exclusive minister), 773 
(faculty to absolve: see infra), 
784 (suitability of the minister: 
the need for positive verifica
tion), 785 ( components of suit
ability; ways to verify), 843 
(freedom in the choice of confes
sor) 

- faculty to absolve: 111/773 (ter
minology), 774 (relationship 
between faculty to absolve, 
power of orders and jurisdic
tion), 775 ( double origin of the 
faculty), 777-778 (territorial and 
personal scope of the faculty to 
absolve: holders), 779 (holders 
of the faculty vi officii), 782-783 
(granting of the faculty: compe
tent authority according to 
cases), 787 (coordination 
between the Ordinaries), 788 
(duration of the faculty), 789 
(way to grant it: generally in 
writing), 791 (revocation: gen
eral principles), 791 (causes and 
effects of the revocation), 792 
(notification of the revocation; 
possible recourse: see HIERAR-
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CHICAL RECOURSE), 793 (sub
jects not affected by the norm on 
revocation), 794 ( other cases of 
loss of the faculty), 796-797 (fac
ulty to hear confession in danger 
of death) 

- delict of attempt of absolution 
and of hearing confessions: 
IV/500-501 (see DELICT) 

- deli ct of solicitation: IV /523-524 
(see DELICT) 

- absolution of sins of false denun
ciation of solicitation: IV /524 
(see ABSOLUTION) 

- delict of false denunciation of 
solicitation: IV /531-532 ( see 
DELICT) 

- aspects of the ministry of pen
ance and way to exercise it: 
111/800 (the confessor, minister 
of God, judge and physician), 801 
(the confessor, minister of the 
Church: fidelity to the Magiste
rium ), 803-804 (prudence in the 
questioning: aspects and crite
ria), 805 (prohibition to ask the 
name of the accomplice), 806-
807 ( absolution and dispositions 
of the penitent: see ABSOLU
TION) 

- celebration of the sacrament: 
111/754 ( description of the three 
possible rites), 755 (individual 
and integral confession, and indi
vidual absolution: only ordinary 
way), 756 (cases of physical or 
moral impossibility), 766-767 
( discipline of general absolu
tions: historical notes), 759-760 
( exceptional character; sum
mary of the present regulation 
on general absolutions), 764-765 
(requirement for validity of the 
general absolution), 766 (obliga
tion of individual confession 
before another general absolu-
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tion), 767 (the precept of annual 
confession and general absolu
tion) 

- proper place for confessions: 
111/768 (church or oratory), 769 
(place for confessions: common 
norm and faculty of the confer
ence of bishops about alternative 
place), 769 (right of the confes
sor to choose confessional with 
a grill) 

- absolution: see ABSOLUTION 
- sacramental satisfaction: 111/808 

(principles in the doctrine), 809 
(normative principles : propor
tionate satisfaction), 810 (nor
mative principles: fulfillment and 
exemption) 

- sacramental seal: 111/816 (nature 
and reason for), 817 (ratio legis; 
dogmatic foundation; gravity of 
its violation), 818 (subject and 
matter of the seal), 820 ( authori
zation of the penitent to revel), 
820 ( deli ct of violation; see infra) 

- prohibition to use knowledge 
acquired through confession: 
111/824 ( concept; ratio legis; 
subject and matter), 826 
( express prohibition to those in 
authority), 826 (subjects of the 
norm; matter) ( see INTERNAL 
FORUM-EXTERNAL FORUM) 

- prohibition to certain authorities 
to hearing confession of students 
of seminaries and formation 
houses: 111/827 ( subjects affected 
by the limited prohibition), 828 
(possible exemptions) 

- penitential secret: 111/821 (differ
ence with seal; nature and rea
sons of the obligation), 822 
(subjects; matter; delict), 842 
(the case of the interpreter) 

- delicts of direct and indirect vio
lation of the sacramental seal 
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and of the violation of the secret: 
IV/770, 525-526 (see DELICT) 

PENITENTIAL SEAL ( see PEN
ANCE) 

PEOPLE OF GOD (see CHURCH: 
People of God) 

PERJURY (see DELICT: delicts es-
tablished in the CIC, OATH) 

PERMISSION (see RESCRIPT) 
- concept and terminology: 1/568 

PERSON (see FAITHFUL) 
- use of the concept in law : 1/686, 

688 (in the Code of 1917), 689 (in 
the CIC) 

- person and subject of law: 1/687 
Juridical person 
- concept and nature: 1/747, 750, 

751 (perspective of the CIC) 
- distinction from moral peron: 

1/748 
- use of the category in the Code 

of 1917 and in the CIC: 1/749 
-juridical person and subjectiv

ity: 1/747, 756, 763, 771, 890 (of 
the ecclesiastical office). 11/484 
associations without personal
ity), 496 (personality of public 
associations), 533 (personality 
of private associations) 

-juridical personality and patri
monial activity: IV/31-39 (histori
cal notes and current regulation) 

- different types: 1/762 (universi
tates personarum and universi
tates rerum ), 763 ( collegial and 
non-collegial), 764 ( autonomous 
foundations) (see PIOUS FOUN
DATIONS) 

- public and private: 1/766, 767 
( criteria to distinguish), 770 
(nature of the qualification). 
IV/(importance with respect to 
the patrimony: historical notes) 
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- constitution: 1/753, 768 ( of public 
and private) 

- end: 1/760 (requirements), 768 
( distinction between public and 
private) 

- recognition through norms: 1/753 
(ipso facto e ipso iure), 755 (the 
possibility of implicit recogni
tion), 770 (of public persons) 

- recognition through administra
tive decree: 1/758, 759 (the con
tent of the decree), 760 
( discretionality, weighting the 
end and the means), 770 (of pub
lic and private) (see ADMINIS
TRATIVE ACT) 

-certification of the personality: 
1/760 (see DOCUMENT) 

- approval of statues: 1/772, 
see STATUTES 

- representation: 1/774 (represen
tative), 775 (types, limits to their 
actions) 

- procedural capacity: IV/971 (see 
parties in the process) 

- formation of the will: 1/778, 780 
(binding of individuals), 809 (in 
the formulation of counsel or 
consent for acts of authority), 
(see COLLEGE, ELECTION, 
JURIDICAL ACT) 

- administration and alienation of 
temporal goods: IV/31-39 (rele
vance of the distinction public
private ), 102 (the need for ade
quate persons and entities), 143 
( recognition in the statues of 
norms related to alienation) ( see 
TEMPORAL GOODS: Adminis
tration, Alienation) 

- duration: 1/782 
- extinction: 1/782, 783 ( cases; 

possible efficacy of the voluntary 
dissolution), 784 (act of suppres
sion, reduction of the universi
tas personarum to a sole 
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person), 794 (destination of the 
goods) 

- transformation: 1/787 (concept) 
- merge: 1/788 ( concept, regula-

tion, cases), 789 ( of private per
sons) 

- division: 1/792 (concept), 792-793 
(cases and regulation), 793 (of 
private persons) 

Physical person 
-persona in Ecclesia: 1/692 

( acquiring personality through 
baptism), 694 (situation of the 
baptized non-Catholic), 695 (sta
tus of the non-baptized). 11/14 
coincidence with the status of 
faithful) 

-juridical status: 1/692 
- circumstances that influence the 

juridical status: see AGE, DOMI
CILE, KINSHIP, PLACE OF ORI
GIN, RITE, USE OF REASON 

-juridical capacity and capacity to 
act: 1/698 (with respect to age), 
699 ( appointment of guardian or 
curator), 701 ( cases of incapac
ity due to lack of use of reason; 
see USE OF REASON) 

- procedural capacity: see PAR
TIES TO THE PROCESS 

- situation with respect to age: 
1/696 

- situation with respect to terri
tory: 1/703 

PERSONALITY (see PERSON, 
TERRITORIALITY) 

PETER'S PENCE (see TEMPO
RAL GOODS: Aquisition of 
goods, HOLY SEE) 

- foundation and purpose: IV/75-
78 



Petition 

PETITION 
- petition and introduction of a 

cause: see PROCESS: Ordinary 
contentious 

-initiation by the party: IV /1089 
(formal exercise of the right to 
action through a claim; see 
ACTION), 1090 (processes to 
which this principle is applied), 
1091 ( consequences of the prin
ciple), 1092 (the role of the ex
officio initiative in the canonical 
process) 

- presentation of the petition: 
IV/1092-1094 (legitimated sub
jects; see PARTIES TO THE 
PROCESS legitimization or 
authorization), 1095 (require
ments for legality) 

- libellus or petition: IV/1097 ( con
cept and necessity), 1098 (the 
need to be directed against some
body; fumus bani iuris: 
see ACTION, INTEREST), 1099 
( essential elements of the peti
tion), 1101 (introduction before 
the competent judge: fundamen
tal or basic norms about compe
tency; see COMPETENT FORUM), 
1101 (written form and brevity) 

- essential requirements of the libel
lus: IV/1109 (precedents in the 
law), 1110 (specification of proce
dural causes), 1111 (identification 
of the judge or tribunal), 1112 (the 
object of the petition), 1113 (iden
tification of the respondent), 1114 
(reason for the plea), 1116 (suc
cint manifestation of the proofs; 
see PROCEDURAL PROOF), 1117 
(formal requirements) 

- oral petition: IV /1102 (possibility 
of admitting an oral petition: pre
cedents), 1103-1105 (cases in 
which an oral petition is admissi
ble), 1105-1108 (written record 
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of the oral petition; effects and 
formal requirements; see JUDI
CIAL ACTS) 

- documents that must accompany 
petition: IV/1237 (see DOCUMENT) 

-petitioner and respondent: see 
PROCEDURAL PARTIES 

- counter-petition: see COUNTER
PETITION 

- tribunal before which petition is 
presented: IV/1101 (competent 
forum) 

- the effect of a petition before an 
incompetent tribunal: IV /668 

- (introduction of the cause) 
- the joinder of issues: see LITIS 

CONTESTATIO 
-petition in the oral contentious 

(trial): IV/1693-1695 (see: PRO
CESS: Oral contentious Process) 

PETITIONS (see RESCRIPT) 

PILGRIMAGES 
- silence of the CIC about pilgrim

ages: 111/691-692 ( difference 
with the Code of 1917) 

- eucharistic pilgrimages or pro
cessions: see EUCHARIST 

PIOUS CAUSES (see TEMPORAL 
GOODS) 

- notion and terminology: IV/174, 
175 (historical understanding of 
the concept), 176 (ecclesiastical 
criteria in the new system) 

- foundation: IV/174 (theological 
foundation and tradition) 

- types: IV/140, 154 (for act inter 
vivas and mortis causa) 
(see PIOUS FOUNDATIONS) 

- capacity to dispose of the proper 
goods of pious causes: IV/151 
(general principle; limits of Natu
ral Law), 152 (canonical limits; 
the capacity of non-Catholics 
and juridical persons) 
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- formalities of dispositions mortis 
causa: IV /152 ( observance of civil 
law; historical notes, necessity) 

- formalities of dispositions inter 
vivas: IV/153 

- fiduciary dispositions: IV/161 
(justification of the specific pro
vision of the Code), 161 (types of 
cases that are included; defining 
element), 162 (obligations of the 
trustee), 163 (functions of the 
Ordinary; problems of Civil 
Law), 164 (Spanish Civil Law and 
trust for pious causes) 

- execution of pious wills: IV /154 
(the will of the donor is the law for 
pious causes: extent of principle), 
155 (different aspects of the will 
of the donor), 157 (executors; 
see infra intervention of the Ordi
nary), 158 delegation of the execu
tion; term), 159 ( obligation to 
render account to the Ordinary) 

- intervention of the Ordinary: 
IV/154, 156 (general principle: 
the Ordinary is the executor of 
all pious wills; historical notes), 
157 ( competent Ordinary; about 
the office of executor), 158 (the 
obligation to urge fulfillment: 
manifestations; right-obligation 
of vigilance), 159 (rendering of 
accounts), 162-163 (in trust dis
positions) 

- goods received by associations 
for pious causes: 11/556 

PIOUS FOUNDATIONS 
- concept: IV/166-167 (incidence 

of the current rules and regula
tions) (see PIOUS CAUSES) 

-general regulation in the CIC: 
IV/166, 167 (need for interven
tion of authority; possible ends) 
(see ASSOCIATIONS OF THE 
FAITHFUL) 
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- types of: IV/167 (with or without 
personality; autonomous or not 
autonomous) 

- autonomous: IV/168 ( constitu
tion; subjects), 168 (foundational 
act and foundational patrimony), 
169 (statutes; intervention of the 
authority: approval of statues and 
erection) 170 (possibility of 
recourse against a decree of 
denial; see ADMINISTRATIVE 
ACT, HIERARCHICAL RECOU
RSE), 170 (public or private char
acter) (see PERSON: Juridical 
person), 170 (regulation; see 
STATUTES), 171 (handling and 
representation; extinction), 200 
( suppression by authority; desti
nation of goods of an extinct 
foundation) 

- non autonomous: IV/172 
(denomination), 173 (concept; 
types according to the ends; 
foundational act), 173-173 (desti
nation of the goods once the 
period has expired), 176 (need 
for acceptance for its constitu
tion), 177 (intervention of the 
Ordinary; authorization for the 
acceptance; determination of 
indeterminate obligations), 178 
(possible dispositions of the par
ticular law) 

- canonical formalities: IV /182 
(validity of the oral constitution; 
elevation to written constitution: 
Civil Law) 

- managing the patrimony of foun
dations: IV/179 (deposit of mov
able goods and funds; allocation), 
180 (intervention of the Ordinary 
in investment decision; measures 
of reinvestment of capital), 181 
(norms of the Spanish Episcopal 
Conference; for English language 
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conferences of Bishops see Part I, 
Appendix III) 

- fulfillment of the obligations of 
the foundation: IV/184 (design of 
table for all obligations: cases 
where it is required), 185 ( con
tent of the table; the special 
book of pious foundations) 

- reduction or modification of the 
obligations of the foundation: 
IV/187-189 (reduction of the 
obligations for Masses; see 
STIPENDS), 190 (translation of 
obligations for Masses; see 
STIPENDS), 192-194 (modifica
tion of obligations in general) 

- civil recognition of pious founda
tions: IV/174 (system in force in 
Spain), 175 (inscription in the 
Registry for religious entities) 

PIOUS LEGACIES (see PIOUS 
CAUSES) 

PIOUS WILLS 
- concept and specification: 

IV/152 (see PIOUS CAUSES) 

PLACE OF ORIGIN (see DOMI
CILE, PERSON, VAGUS) 

- concept and juridical relevance: 
1/705 

PLAINTIFF (see ACTION, PAR-
TIES TO THE PROCESS) 

PLENARY COUNCIL 
- historical notes: 11/964 
- characteristics of its regulation 

in the Code: 11/965 
- scope and decision to celebrate: 

11/966, 973 (intervention of the 
Conference of Bishops), 974 
(requirements for the decision to 
convoke the council) 

- presidency: 11/97 4 (Bishops that 
may be elected) 
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-place of celebration and regula
tions: 11/97 4 

- intervention of the Apostolic 
See: 11/966 ( approval of the cele
bration), 974 (approval of the 
election of the president), 989 
(review of the acts) 

-recurrence: 11/966, 973 
- participants: see PARTICULAR 

COUNCIL 
- Provincial Council (see 

ECCLESIASTICAL PROVINCE) 
- historical notes: 11/968 
- usefulness of its celebration: 

11/971 
-purpose: 11/971, 972 
-recurrence: 11/966, 972 (prohibi-

tion of convoking when Metro
politan See is vacant), 973 

- decision to convoke: 11/972 
( decision and opportunity to 
inform the Holy See), 975 ( com
petency of the Metropolitan and 
consent of Suffragan Bishops), 
976 (intervention of the Metro
politan in the deliberation) 

-intervention of the Apostolic 
See: 11/967 ( approval of its cele
bration in certain cases), 989 
( review of the acts) 

- participants: see PARTICULAR 
COUNCIL 

PONENS (see COLLEGE OF 
JUDGES) 

PONTIFICAL 
- concept and meaning: 11/805 
- right of the diocesan Bishop: 

11/805, 806 ( celebration outside 
the diocese) 

- obligation of the coadjutor and 
auxiliary bishops: 11/875 

PONTIFICAL APPROVAL 
- of the acts of the Roman Congre

gations: 1/445 (historical notes), 
456 (see ROMAN CURIA) 
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- of norms and acts informa 
specifica: 1/366. 11/684. IV /662 
(possibility of judging approved 
acts) 

PONTIFICAL LEGATES 
- the right of the Roman Pontiff to 

representation: 11/688, 692 (foun
dation), 689 (submition to inter
national law, technical aspects), 
691 (safeguarding its exercise), 
703 (Nuntios and Pro-nuncios) , 
704 (rights and diplomatic 
exemptions (see HOLY SEE) 

- nature and functions: 11/687 (his
torical notes canonical disci
pline), 688 (functions before the 
paricular churches), 689 (func
tions of representation ad extra), 
692 (nature of the office of 
legate), 980 (participation in the 
particular councils), 1000 (par
ticipation in the conference of 
bishops) 

- mission before the particular 
Churches: 11/688, 697 ( as path of 
communication with the Holy 
See; relationship with the bishops 

- mission ad extra: 11/689, 700-701 
( cooperation with the local epis
copate) 

- competencies of the Secretary of 
State: 11/690 

- personal characteristics of the 
Legates: 11/694 

- prerogatives of Legates: 11/703 
( exemption, judicial forum, litur
gical prerogatives, precedense ), 
704 ( diplomatic rights and guar
anties) 

- figures and ranks: 11/692, 693 
(Apostolic Delegates and 
Observers), 669 (Legate a latere 
and Special Envoy), 703-704 
(Nuncios and Pro-nuncios) 

- end of office: 11/705 

Power of governance or of jurisdiction 

PONTIFICAL RESERVATION 
- of competencies: 11/773 ( cases; 

see VOCATION) 
- of judicial cases: see PROCESS 
- of the faculty to dispense: see 

CELIBACY, DISPENSATION, 
DISPENSATION SUPER RATO, 
IMPEDIMENT, IRREGULARITY 

- of the absolution of censures: 
see REMISSION OF PENALTIES: 
competent authority 

- of the faculty to grant indul
gences: see INDULGENCES 

POPE (see ROMAN PONTIFF) 

PORTIO POPULI DEI (see EC
CLESIASTICAL CIRCUMSCRIP
TIONS: concept) 

POSTULATION (CANONICAL 
PROVISION) 

POTESTAS SACRA (see SACRA 
POTESTAS) 

POVERTY (see CLERIC: obligation 
to live a simple life and a life of 
poverty, EVANGELICAL COUN
CILS) 
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POWER OF COERCION (see CA
NONICAL PENALTY, PENAL 
LAW, POWER OF GOVER
NANCE 

POWER OF GOVERNANCE OR 
OF JURISDICTION (EXECU
TIVE POWER, JUDICIAL 
POWER, LEGISLATIVE POWER, 
SACRA POTESTAS) 

- general aspects: 1/815 (terminol
ogy, purpose of the norms of the 
CIC), 816. 11/183 (relation to 
sacra potestas and munus reg
endi), 582 (related concepts), 
748 (munus andpotestas), 807 
(governing function of the Bish-
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ops and power: see DIOCESAN 
BISHOP) 

- difference with the power of the 
associations: 11/437 

- difference with the power of the 
institutes of consecrated life: 
11/1543, 1546 (institutes who 
benefit or enjoy power of gover
nance), 1618 (power in religious 
institutes). IV/754 (power of 
jurisdiction in religious insti
tutes) 

- distinction of powers: 1/438, 850 
( concept and nature in the CIC), 
851 (aspects of the principle). 
11/61 (unity and distinction in the 
power of the bishop: see DIOCE
SAN BISHOP), 1093 ( distinction 
and exercise in the diocesan 
curia), 1123 (matters of terminol
ogy in the CIC) 

- title holders and attribution: 1/819 
(debate about attribution), 820 
(sacred order and canonical mis
sion), 821. 11/183 (cooperation of 
the laity), 329 (reservation of 
offices to clerics; see ECCLESI
ASTICAL OFFICE), 583 (theories 
about Supreme power), 597 (elec
tion and consecration in the case 
of the Pope), 619, 748-749, 770, 
777 ( order and canonical mission 
of the bishops) 

- exercise and efficacy in the inter
nal and in the external forum: 
1/823. 11/69 (see RIGHTS AND 
OBLIGATIONS OF THE FAITH
FUL: Obligation of obedience to 
the Pastors) 

- delicts of abuse or negligence in 
its exercise: IV/527-529 (see 
DELICT) 

-delict of coercion or impediment 
to the exercise of power: IV/487-
489 (see DELICT) 

- formalization of the acts: 11/815 
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Delegated 
- concept and characteristics: 

1/832, 837 ( objective characteris
tics), 833 (subjective characteris
tics), 859 (relevance) 

- types: 1/833 ( delegation a iure: 
concept and nature) 

- delegation: see EXECUTIVE 
POWER, JUDICIAL POWER, 
LEGISLATIVE POWER 

- act of delegation or mandate: 
1/838, 839 ( stating the different 
ways or modalities of exercising 
it) Proof of delegation: 1/840 

- proof of delegation: 1/840 
- delegate: 1/834 ( concept), 837 

(limits), 838 (relations to dele
gate), 876 (renunciation) 

- special mandate: 1/84 7 ( nature 
of the power granted to the Vicar 
through special mandate). 11/898 
(see GENERAL VICAR) 

- extinction: 1/87 4 ( causes 
depending on the delegation), 
875 ( causes that depend on the 
one delegating), 876 ( causes that 
depend on the one delegated) 

- see FACULTY 

Ordinary (see ECCLESIASTICAL 
OFFICE, ORDINARY, VICAR) 

- legal concept and characteris
tics: 1/826 

- relationship with the concept 
of Ordinary: 1/842 

- proper: 1/827 ( concept), 828 
( offices with its own power) 

- vicarious: 1/829 ( concept and 
juridical nature) , 830 (features 
of vicarious offices), 891 (vicari
ous nature and decentralization). 
11/814 (the meaning of decentral
ization and the vicarious princi
ple in the Church), 1093 (in the 
diocesan Curia), 1108-1109 
(nature of vicarious: the case 
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of the Vicar General), 1125 (rela
tion of the power of vicars to the 
Bishop) 

- quasi-Episcopal or prelatic: 1/828 
(concept). 11/416 (in personal 
prelatures), 721 (cases of position 
in ecclesiastical circumscrip
tions) (see ECCLESIASTICAL 
JURISDICTIONS, PRELATURE) 

- extinction: 1/878 ( cases or differ
ent cases) 

- suspension: 1/880, 881 (validity 
of acts already performed) 

PRAYERS (see PETITION) 

PREACHING (see MINISTRY OF 
THE WORD, MUNERA CHRISTI: 
munus docendi) 

- relation to rights and obligations 
of the faithful: 11/79. 111/77 

- regulation in the CIC: 111/74 (sys
tem), 76 (norms about preach
ing), 105 (incidence in particular 
law) 

- notion: 111/75 ( concept and char
acteristics; nature) 

- subjects: 111/75 (nature of the 
faculty to preach), 76 (faculties: 
prior law), 77 ( obligation of the 
sacred ministers), 79 (proper 
right of the bishops: foundation), 
80 (limitations to the right of 
bishops; obligation of the bish
ops to preach), 81 (faculty of 
presbyters and deacons to 
preach: aquisition and founda
tion), 84 (scope of exercise of 
the faculty to preach), 84-85 
( restriction or impediment of the 
faculty to preach), 85 (permis
sion of religious to preach in 
their churches and oratories), 
85-88 (preaching to the laity: 
what is new in the discipline, 
nature and regulation) 
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- recipients: 111/77 (right of the 
faithful), 77 (obligation of the 
faithful to receive the word) (see 
RIGHTS AND OBLIGATIONS OF 
THE FAITHFUL) 

- proper forms: 111/90 (homily: see 
HOMILY), 124 (spiritual excer
cises; sacred missions), 100 (cat
echetical preaching: other 
forms) 

- content: 111/94 (general crite
ria), 95-96 (doctrinal value and 
foundation of the norm with 
regard to the substance), 97 
(practical orientation of the 
preaching) 

- maner of preaching: 111/98 
( adapting to the need of the 
faithful), 98 (presence of the 
charism of the minister), 102 
( care to reach out to all faithful), 
103 ( care for the non-christians) 

PRECLUSION (see TIME) 

PRELATE (see PRELATURE) 
- governing function: see ECCLESI

ASTICAL CIRCUMSCRIPTIONS: 
different ranks 

- prelates equivalent in law to the 
diocesan bishops: 11/751 ( see 
JURIDICAL EQUIVALENCE, 
DIOCESAN BISHOP) 

- power of the prelate comparable 
in law to the diocesan bishop: 
11/774, 980 (right to participate 
in the particular council), 1000 
( status of members in the 
conference of bishops) 
(see DIOCESAN BISHOP) 

PRELATURE (see ECCLESIASTI
CAL CIRCUMSCRIPTIONS) 

Personal 

- origin of the figure in the Vatican 
Council II: 11/413 (foundation), 
414 (historical precedents) 



Presbyter 

- concept: 1l/416, 417 (common 
characteristics of the figure) 

- nature and purpose: 11/414, 415 
(the nature of the opus peculiare 
pastorale), 416-417 (nature of 
the figure and possible types), 
420, 427, 432, 434, 578 

- difference from territorial prela
tures: 11/418, 433 

- systematic placement in the CIC: 
11/10, 417, 577-578 (see CODE OF 
CANNON LAW 1983: system) 

- general juridical regulation: 
11/424 ( elements of the juridical 
regulation), 417 (boundaries; 
common characteristics), 420 
( erection: competency and inter
vention of the conference of 
bishops), 421 (end and scope of 
the erection), 433 (relationship 
with the local Ordinaries), 717 
( aspects of assimilation to the 
regulation of the diocese) 

- statutes or particular law: 11/424 
(nature and function) (see 
ECCLESIASTICAL LAW: particu
lar law, STATUTES) 

- composition: 11/422 (secular 
clergy), 422-423 (prelate and 
presbyterium), 427 (lay faithful 
as co-participants in the pastoral 
mission) 

- prelate: 11/425 (Proper Ordi
nary), 752 (possible episcopal 
order) (see ORDINARY) 

- prelatic or quasi-episcopal 
power: 1/828-829 ( concept). 
11/416 (in personal prelatures), 
721 (see POWER OF GOVER
NANCE: ordinary) 

- presbyters: 11/302 (incardina
tion ), 422-423 (presbyterium of 
the prelature), 425 (binding with 
the prelate and prelature) (see 
CLERIC, INCARDINATION) 
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- lay faithful: 11/427 (as destined 
for pastoral mission), 428 (as 
actively co-responsible for the 
pastoral mission), 430 (nature of 
the cooperatio organica), 431 
(the need for an agreement with 
the prelature), 432 (nature of the 
bonds of the faithful with the 
prelature) (see FAITHFUL, LAY 
PEOPLE) 

- coordination and complementar
ity with the common pastoral 
structures: 11/419, 420 ( opinion 
of the conferences of bishops 
before erection), 433 (relation 
with the local Ordinaries), 736 
( matters of coordinating the 
organization) 

Territorial 
-concept and features: 11/724 

(historical notes) 
- cases using the figure: 11/724-725 
- differences from personal prela-

tures: 11/419, 433 
- prelate: 11/725 ( episcopal func

tion and episcopal order), 726 
(belonging to the conference of 
bishops), 752 (Bishop-prelate) 

- prelatic or quasi-episcopal 
power: 1/828-829 (concept). 
11/721 (see POWER OF GOVER
NANCE: ordinary) 

-judicial structure: 11/725 ( ele
ments) 

- constitution: 11/726 
-juridical system: 11/725-726 

( analogy with the diocesan sys
tem) 

PRESBYTER (see CLERIC, 
SACRED ORDER) 

- universal destination: 11/300. 
111/187 (see MISSIONARY WORK 
OF THE CHURCH, AGGREGA
TION) 

-priestly spirituality: 11/331 
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- necessary cooperators and coun
selors in the episcopal ministry: 
11/790 

- necessary exercise of the mun us 
sanctificandi: 111/368 ( see 
MUNERA CHRISTI: Munus 
sanctificandi) 

- participation in the diocesan 
synod: 11/1063 

-care of the bishop for presbyters: 
11/790 

PRESBYTERAL COUNCIL (see 
COUNCIL, PRESBYTERAL) 

- notion and nature: 11/1 193 ( colle
gial nature), 1211 (consultative 
nature), 1213 (relationship with 
the Bishop and with the diocesan 
curia) (see COLLEGE, DIOCE
SAN CURIA) 

- practical concept of presbyter
ate, in the CIC and its effects: 
11/1205 

-sources of the regulating norms: 
11/1189-1191 (historical notes) 

-function: 11/1196-1197 ( end: par
ticular issues), 1202-1203, 1211-
1212 ( consultative function; pos
sibility of discussion for deliber
ative decisions), 1213-1214 
(nature and scope of power), 
1258 (hearing in the erection, 
suppression and modification 
of parishes), 1344 (hearing in 
the constitution of pastoral 
councils) 

- constitution: 11/1191-1193 
(mandatory nature; stages 
of proceeding) 

- statues: 11/1198 (statutes and 
other proper norms), 1199-1200 
( statutes, regulation, and elec
toral norms: contents) 
(see ELECTION, STATUTES) 

- composition: 11/1194, 1205 (rela
tionship with the presbyterate) 
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- representative nature: 11/1194 
(nature), 1195 (content), 1203 
(and pertinent titles), 1203 
( duties of the council with 
respect to those represented), 
1208-1210 (and procedures for 
election) 

- members: 11/1201 (general 
aspects), 1203 (pertinent titles or 
titles and types of members), 
1203 ( duties and rights of the 
members and the council), 1204 
(end of membership), 1205 (right 
of active and passive election: 
acquiring and losing the title), 
1208-1210 (election procedures) 
(see ELECTION) 

- duration and renewal: 11/1215 
(quinquennial renewal), 1216 
( situation upon vacant see and 
dissolution) (see VACANT SEE) 

- relationship with the diocesan 
curia: 11/1213 (see DIOCESAN 
CURIA) 

- relationship with the diocesan 
synod: 11/1056, 1060 (members 
who participate; see DIOCESAN 
SYNOD) 

- relationship with the college of 
consultors: 11/1218 (see COL
LEGE OF CONSULTORS) 

- situation in case of vacant see: 
11/920, 1216 (see VACANT SEE) 

PRESBYTERIUM (see PRESBY
TERAL COUNCIL, PRESBYTER) 

-concept and foundation: 11/1189-
1197 

- practical concept inf erred from 
the norms of the CIC: 11/1205 
(the effects of the constitution of 
the presbyteral council) 

- shaping the function of coopera
tion with the bishops in the dioc
esan structure: 11/1035 (general 
principle) 
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- participation in the diocesan 
synod: 11/1063 

- obligation of fraternity and coop
eration of the presbyters: 11/334 

- presbyter and right of associa
tion of clerics: 11/351 

- of a personal prelature: 11/422 
- of a military ordinariate: 11/738, 
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PRESCRIPTION 
- concept and elements: 1/1083, 

1086 (definition) 
- distinction from custom: 1/421 
- regulation: 1/1086 (reference to 

Civil Law), 1087 (specific canoni
cal norms) 

- good faith: 1/1089 ( concept and 
canonical regulation) 

- matters excluded from prescrip
tion: 1/1092 

- time: 1/1096 (see RECKONING 
OF TIME) 

- that extinguishes the privilege: 
1/636 

- in the acquisition of ecclesiasti
cal offices: 1/906, 927 

- in acquisition of goods: IV/69-70 
(general regulation), 71 (with 
respect to sacred things), 73 ( of 
precious goods and actions), 7 4 
(of inmovable goods) (see TEMPO
RAL GOODS: acquisition of goods) 

- the extinguishing of actions: 
IV/1022 (see ACTION) 

PRESENTATION (see CANONI-
CAL PROVISION) 

PRESUMPTION 
- concept and nature: IV/1195 
- its relevance to probative 

effects: see PROCEDURAL 
PROOF 

PRIESTHOOD (see CLERIC, 
PRESBYTER, PRESBYTERIUM 
SACRED ORDERS) 
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PRIESTLY VOCATION see VOCA
TION TO PRIESTHOOD 

PRIMATE (see PATRIARCH) 
-concept and nature in the Latin 

Church: 11/957 (historical notes), 
959 ( special situations) 

- honorific prerogatives: 11/959 
(source; special honorific rights) 

- the Roman Pontiff as Primate of 
Italy: 11/960 

PRIVATE AUTONOMY 
- scope: 11/69 
- relevance in Canon Law: 11/525-

527 (with respect to associa
tions) 

PRIVATE CHAPEL (see SACRED 
PLACES) 

- notion: 111/1835 
-private chapels of Bishops: 

111/1837 
- liturgical prescriptions or dispo

sitions: 111/1837, 1839 ( commu
nicatio in sacris) (see ALTAR) 

- Blessing: 111/1838 (see SACRA
MENTALS) 

PRIVATION (see EXPIATORY 
PENALTY) 

PRIVILEGE (see ADMINISTRA-
TIVE ACT) 

- concept and nature: 1/619 
- types: 1/629 (personal, real) 
- competency: 1/474 
- interpretation: see INTERPRE-

TATION 
- duration: 1/629 (presumption of 

perpetuity) 
- cessation: 1/629 ( due to intrinsic 

reasons), 631 (due to revoca
tion), 633 ( due to renunciation: 
conditions), 635 (due to cessa
tion of the right of the one who 
grants it), 636 ( due to disuse or 
contrary use), 638 ( due to expi-
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ration of the time or modifica
tion of the circumstances) 

- abuse of privilege: 1/640 ( con
cept), 641 (elements), 643 (juridi
cal consequences) 

- apostolic privileges: 1/239 ( con
cept and regulation of the code; 
those specially revoked in the 
CIC), 1092 (no prescription for 
privileges only obtained through 
apostolic privilege) 

PRIVILEGE OF THE FAITH 
(DISSOLUTION OF THE MAR
RIAGE) 

PRIVILEGE OF THE FORUM 
(see COMPETENT FORUM) 

PROCEDURAL LAW 
(see PROCESS) 

- global view of the canonical pro
cedural system: IV/577-584 

-regulation in the CIC: IV/577 
( extent or scope of the norms 
with respect to processes in gen
eral), 578 ( content of the general 
norms), 579 (weight of the system 
of general norms), 580 (the con
cept of action), 581 (acknowledg
ment of the protection of 
legitimate rights and interests), 
582 (subjects: capacity and legiti
mization), 583 (novelties in the 
canonical process) 

- applicable procedural norms in 
ecclesiastical tribunals: IV /596 
( other entities with competen
cies of judicial nature), 597 
(norms for all the tribunals of 
the Latin church), 597-598 (appli
cation of universal norms and of 
particular law), 598 (uniformity 
and judicial discretion), 599 
(norms of the tribunals of the 
Apostolic See), 600 (other proce
dural norms in force today) 
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PROCEDURAL PROOFS 
- notion: IV /1187 ( concept of 

proof and purpose), 1189 (impor
tance of the proof in the pro
cess), 1191 (innovations on the 
subject in the CIC) 

-classifications: IV /1190 
- in the ordinary contentious pro-

cess: IV /1061 (procedural phase 
not necessary), 1062 ( distinction 
between term and time; see 
TIME), 1063 ( extent and weigh
ing of the proof) 

-prohibition of collecting proofs 
before the probatory stage: 
IV/1163, 1204 (possible excep
tion due to grave reasons) 

- beginning of the probatory 
phase: IV/1163 (opening decree 
and determining time for the pre
sentation and bringing about of 
proofs; see LITISCONTESTA
TIO), 1164 (nature of the activity 
of the instruction; effects of the 
opening of the probatory phase) 

- admission by the judge of means 
of proof: IV /1199 ( extrinsic and 
intrinsic requirements), 1200 
(incidental matter about the 
admission and rejection of evi
dence) 

- the burden of the proof: IV/1194-
1195 (principles and regulation) 

- presumptions and the burden of 
the proof: IV/1195, 1351 
(see infra) 

- the object of the proof: IV/1195 
(facts that do not need proof; 
legal presumptions), 1196-1197 
(facts admitted by both parties; 
proof of facts and juridical acts), 
1198 ( exceptional proof of the 
juridical norm) 
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- assistance of other tribunal in 
collecting evidence: IV /714-715, 
1270 

- transfer of the judge outside the 
see to gather proofs: IV/933-934, 
1270 

- declarations of the parties: 
IV/1205 (regulation in the CIC), 
1206 (terminology; nature and 
regulation), 1207 (case in which 
the judge must hear the parties; 
discretion of the judge), 1208 
( obligation to answer to the 
interrogation), weighing silence 
or refusal to respond; possible 
sanctions), 1210 (regulation 
about the taking of oath; see 
OATH), 1212 (persons who may 
present questions to the judge 
for the party to answer), 1213 
(norms to be followed in the 
interrogation of the parties), 
1220 ( causes of invalidity; see 
ERROR, FEAR, VIOLENCE) 

-judicial confession: IV/1214 
( concept, characteristics and 
probatory force), 1216 (effects of 
the judicial confession in cases 
involving the private good), 1217 
(effects in cases involving the 
public good), 1220 ( causes for 
invalidity; see ERROR, FEAR, 
VIOLENCE) 

- extrajudicial confession: IV/1218 
(concept and nature), 1219 
(weighing), 1220 (causes of 
invalidity; see ERROR, FEAR, 
VIOLENCE), 1232 (private docu
ments which contain confession 
or extra-judicial statement or 
deposition) 

- testimonial evidence: IV/1244 
(general admissibility of testimo
nial evidence; types of judicial 
witnesses), 1245 (witnesses and 
experts), 1246 (trustfulness of 
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the witnesses), 124 7 ( obligation 
to answer the truth to legitimate 
questions and the whole truth: 
IV/1284: subjects exempt from 
the obligation to testify), 1248 
(subjects that can not be interro
gated; illegitimate interrogation 
or questioning; professional 
secrecy ( other types of secret), 
1250 (who can be a witness; gen
eral principle and exception), 
1252 (witnesses who may not be 
admitted), 1256 ( exclusion by a 
party of one of the introduced 
witness), 1258 (presentation to 
the tribunal of list of witnesses 
and questions), 1259 (discretion 
of the judge or possibility for the 
judge to reduce the excessive 
number of witnesses), 1260 
(release to the parties of the 
names of the witnesses or com
municating to the parties the 
names of the witnesses and pos
sibility to object to them), 1262 
(petition for the exclusion of a 
witness proposed by the other 
party), 1265 ( citation of wit
nesses by decree of the judge), 
1267 (obligation to appear), 1269 
(place for the examination of the 
witnesses: general norm), 1269 
( exceptions with respect to the 
examination of witnesses), 1270 
(transfers of the judge and help 
or assistance from other tribu
nals), 1274 (presence of the par
ties to the examination of the 
witnesses), 1275 (presence or 
comparesance of advocates and 
procurators to the exan1ination 
of witnesses), 1277 (rule to 
examine witnesses separately), 
1278 (possibility for cross exami
nation as an exception), 1280 
(who does directly question the 
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witnesses; persons who must or 
are required to be present), 1284 
( obligation of the judge to 
remind about the grave duty to 
tell the truth), 1285 (taking of 
oath by witnesses; see OATH), 
1286 (refusal of the witness to 
take the oath), 1288 ( establishing 
the identity of the witness by the 
judge), 1289 (weighting by the 
judge about the credibility of the 
witnesses and their relationship 
with the facts), 1291 (types and 
ways of questioning or of the 
questions; little incidence or 
worth of questions and answers 
of a cross examination), 1292-
1294 ( characteristics of the ques
tions), 1295 (general principle 
that the witnesses are not to 
know the questions beforehand), 
1297 ( requirement that the 
answers be oral), 1299 ( drawing 
up the acts of the examination of 
witnesses: norms, see JURIDI
CAL ACTS), 1301 (use of record
ing devices), 1303 ( circumst
ances that must be mentioned in 
the acts), 1306 (reading to the 
witness of the act of his deposi
tion and signature of the same), 
1308 (possibility to call wit
nesses that had been already 
questioned or examined before 
the publication of the acts), 1311 
( reimbursement of expenses to 
the witnesses), 1314-1323 (crite
ria to evaluate or weight the dif
ferent kinds of testimony and of 
the witness and testimonial evi
dence as a whole), 1324-1327 
( value of the testimony of a sole 
witness) 

- inteivention of interpreters in 
judicial interrogations: IV/939 
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- appointment of a lay person to 
take or receive declarations of 
the parties or witnesses: IV/1202, 
1234 ( drawing up the declara
tions in a document) 

- expert proof: IV/1328 (the expert 
as a method of proof), 1329 (gen
eral norm about recourse to 
experts), 1330 ( obligatory nature 
of expert testimony), 1332 (des
ignation and nomination of 
experts; see IV/1344), 1334 
( exclusion and recusal of 
experts), 1336 ( determination of 
the aspects which have to be 
addressed in the expert testi
mony), 1339 (delivery of the 
judgement of the experts), 1341 
(value of the expert testimony), 
1343 (honoraria paid to the 
experts), 1344 ( official experts 
and private experts) 

- documentary proof: (for the con
cept and the types of documents, 
see DOCUMENT), IV/946 (copy 
and returning the documents 
presented in the process), 1221-
1223 ( documents and instru
ments admitted as proof in the 
process), 1228 (probatory effi
cacy of public documents), 1229 
( documentary falsehood), 1231 
(probatory efficacy of the private 
document) , 1232-1233 (weighing 
private documents that contain 
extrajudicial statements and 
confessions), 1235-1236 (altered 
or false documents), 1237 (pre
sentation of documents with the 
petition), 1238 (presentation in 
the probatory period; validity of 
copies), 1240 ( obstruction by a 
party of documentary proof), 
1242 (freedom and obligation to 
present documents) 
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- access and judicial recogni
zance: IV/1346 (the object of the 
judicial examination; discretion 
of the judge), 134 7 ( drawing up a 
document) 

- presumption as a means of proof: 
IV/1348 ( concept and nature), 
1349 (types of presumptions per
mitted in the CIC), 1351 (presump
tions and the burden of proof; see 
supra burden of proof), 1353 (the 
value of the presumptions; pre
sumptions of the judge) 

- weighing of evidence by the 
judge: IV/1063, 1188, 1462-1466 
( weighing the evidence: criteria; 
see SENTENCE: the need for 
moral certainty to sentence) ( see 
each of the different means of 
proofs) 

PROCEDURE OF REMOVAL 
AND TRANSFER OF PAS
TORS (see PASTOR) 

-juridical nature and characteris
tics: IV /2099-2105 

- procedure for removal: IV/2105 
(requirements), 2111-2118 (pos
sible causes for removal), 2119 
(instruction to determine the 
existence of causes), 2120 (con
sultation of the bishop with two 
pastors), 2120 (decision of the 
Bishop, communicating it to the 
interested party and invitation to 
resign; possible approaches of 
the pastor), 2122 (resignation 
of the pastor), 2123 (effects of 
silence of the pastor upon the 
invitation), 2126-2127 (opposi
tion by the pastor of the alleged 
cause: subsequent procedure), 
2128 ( obligation to prosee for the 
needs of the removed pastor), 
2130 (obligations of the removed 
pastor) 
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- procedure for the transfer of pas
tors: IV /2134 ( similarities and dif
ferences with removal), 2134-
2135 (proposal of transfer; allega
tions of the pastor), 2137-2138 
( consultation of the bishop with 
two pastors; exhortation of the 
pastor), 2139 (refusal of the pas
tor to move, following the second 
exhortation), 2140 (declaring the 
vacancy of the parish; recourse), 
2141 (effects of the transfer; 
application of canonical equity) 

PROCESS 
Contentious trial 
- nature and terminology: IV/1055 
-the contentious nature of every 

process: IV/1057 
-summary of its regulation in the 

CIC: IV/1055 
In general 
-the need to regulate processes in 

Canon Law: IV/565 
- concept and nature: IV/567 (prin

ciple of procedural legality), 568 
(submission to the Law; pastoral 
approach and legality), 569 
(search for the objective truth), 
570 (the process as a juridical 
institution), 5 71 ( contentious 
nature), 572 (terminology: trial, 
cause and process), 573 (process 
and procedure), 577 (process 
and administrative procedure) 

- vision as a whole of the canoni
cal procedural system: IV/577-
584 

- regulation in the CIC: IV/577 
( scope of the norms about the 
processes in general), 578 ( con
tent of the general norms), 578-
579 (weighing the system of the 
general norms), 580 (the concept 
of action), 581 (reception of the 
protection of the legitimate 
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rights and interests), 581-582 
(subjects: capacity and legitima
tion), 583 (what is new in the 
canonical process) 

- the right to the process: 11/133. 
IV/581 (process and protection 
of rights), 581 (subjects: capacity 
and legitimation) (see RIGHTS 
AND OBLIGATIONS OF THE 
FAITHFUL: right to the legiti
mate defense of proper rights), 
870-871 (the process at the ser
vice of the faithful), 872-87 4 
(procedural initiative: inquisi
tive and dispositive principles) 
(see ACTION, PETITION), 1096 
(protection of juridical rights 
and situations; see INTEREST) 
(see JUDICIAL INSTANCE) 

- the need to avoid litigation: 
11/133. IV/574-575 (the point of 
the interest in avoiding litiga
tion), 2057 (applcation to 
administrative recourse; see 
HIERARCHICAL RECOURSE) 

- ways to avoid trials: IV /858-859 
( avoiding litigation; other ways 
to resolve conflicts), 1736 (ways 
to avoid trials: nature), 1958 (the 
concept of conflict or litigation 
and the non-pejorative idea of 
the effort to avoid them), 1959-
1963 (historical notes and view 
of the present regulation) (see 
ARBITRATION, AGREEMENT, 
CONCILIATION) 

- the object of the trial: IV/585 
( concept and regulation in the 
CIC), 588 ( controversies from an 
administrative act; see ADMINIS
TRATIVE ACT) 

- the proper and exclusive right 
of the Church to judge: IV/591 
(nature and scope of the procla
mation), 594 (contents) 
(see COMPETENT FORUM) 
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- the principle of multiple 
instances: IV/813 (see TRIBU
NAL) 

- inquisitive and dispositive princi
ples: IV/870-874 (public and pri
vate in the canonical process) 

- procedural norms applicable in 
ecclesiastical tribunals: IV /596 
( other entities with competen
cies of judicial nature), 597 
( norms for all the Tribunals of 
the Latin Church), 598 (applica
tion of universal norms and of 
particular law), 598-599 Gudicial 
uniformity and discretionality), 
599 (norms of the tribunal of the 
Holy See), 600 ( other procedural 
norms in effect) 

Oral contentious process 

- regulation in the CIC: IV/1056-
1057 (appriasal) 

- origin and nature: IV/1681-1682 
- guiding principles: IV/1682-1684 
- scope of application: IV/1685 

( cases excluded by universal 
law), 1687 (discretionary use; 
cases specifically ref erred to the 
contentious oral), 1689 (nullity 
of the process due to inappropri
ate use of the oral contentious 
process; IV/1716) 

-competent judge: IV /1691 ( sole 
judge in first instance, 1692 (sec
ond instance) 

- libellus that introduces the litiga
tion: IV/1693-1695 (content and 
attached documents) 

- introduction of the case: 
IV/1696-1698 (acceptance of 
the petition, attempt at concilia
tion, citation, response to 
the petition) 

- exceptions raised by the respon
dent: IV/1699-1700 (steps) 
(see EXEMPTIONS) 
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- determination of the object of 
the controversy: IV/1701 

- citation to hearing: IV/1702 (pos
sibility of submitting short writ
ten statement as additional 
defense) 

- devolvement of the hearing: 
IV /1703-1704, 1707-1708 ( acts 
of the hearing) 

- collecting of evidence: IV /1705-
1706, 1709 (admission of proofs 
not submitted in the petition or 
in the resonse), 1711 (eventual 
second hearing for the collecting 
of evidence) 

- oral discussion: IV/1712-1713 
- decision of the judge: IV /1714 

(general principle; possibility of 
additional instruction), 1715 
( reading of the dispositive part 
of the judgement to the parties; 
possibility of delaying the defini
tive sentence; time to issue the 
complete text of the sentence) 

- appeal: IV/1716 (nullity of the 
sentence due to inappropriate 
use of the contentious oral pro
cess), 1717 (new proofs and sen
tence) 

- subsidiary application of the 
norms of the ordinary conten
tious: IV/1718 

Ordinary contentious trial 
- paradigmatic nature in the pro

cedural system: IV/1059 (the 
expansive force of its norms to 
the entire system) 

- particular principles and charac
teristics: IV/1069 (the principle of 
writing; mitigated division in pre
elusive periods), 1070 (principles 
regarding the initiatve of the par
ties and ex-officio; the rogatory 
principle), 1071 ( dispositive prin
ciple and procedural prompting), 
1073 Oimited publication of the 
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acts and of procedural acts), 1073 
(mediation and proximity in the 
process), 107 4 (the principle of 
collecting evidence) 

- general structure: IV/1060 (intro
duction of the cause), 1061 (pro
batory period), 1065 (publication, 
conclusion of the process and 
closing arguments), 1068 ( defini
tive sentence) 

- beginning, development and con
clusion of the process: see JUDI
CIAL INSTANCE 

- introduction of the cause: 
IV/1060-1061 (procedural 
moments that comprise the intro
duction; incidents), 1083 (regula
tion of the introduction of the 
case in the CIC), 1084 ( character
istics of the new regulation), 1089 
( writing the petition introducing 
the suit and the principle of initia
tive of the party; see PETITION), 
1120 ( admission or rejection of 
the petition: nature and subject), 
1121 (initiating efforts of concilia
tion; previous investigation; 
expeditious nature of the act 
of admission), 1122 (motivation 
of decree of admission or rejec
tion of the petition), 1122-1126 
(previous analysis of the petition 
by the judge: content and limits), 
1126-1129 (types of rejection of 
the petition; recourse against the 
rejection), 1130-1135 (automatic 
admission upon the silence of the 
judge; regulations and problems 
that accompany), 1137 (citation 
of the parties: see JUDICIAL 
CITATION) 

- no appearance of the party legiti
mately cited: IV/1382 (see PAR
TIES TO THE PROCESS) 

- setting the terms of the contro
versy: IV/1151 (see LITISCON-
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TESTATIO), 1163 (conclusion of 
the introductory stage of the pro
cess) 

- collection of proofs: IV /1061-
1065, 1066-1067 (opening decree; 
see PROCEDURAL PROOF), 
1405 (possibility of requesting 
new evidence after the publica
tion of the acts), 1412 (possibil
ity of new evidence after the 
closing of the case) 

- publication of the acts: IV/1065, 
1066-1067 ( critique of this stage 
of the process), 1098 ( decree of 
publication; new regulatory 
norms), 1400 (concept of publica
tion and acts that are included), 
1401 (publication and right of 
defense), 1402 (possibility of giv
ing copies to the advocates), 1403 
(limits to the publication), 1405 
(possibility of requesting a 
supplemental instruction) 
(see JURIDICAL ACTS) 

- closing of the case: IV/1066, 1067 
( critique of this stage of the pro
cess), 1398, 1407 (procedural 
timing and nature), 1408 (possi
ble ways of concluding), 1409 
(decree of conclusion: effects), 
1412 (possibility of new evidence 
after the conclusion: criteria and 
development), 1415 possibility of 
issuing at the same time, the 
decrees of publication of the acts 
and closing in case of supple
mentary instruction) 

- discussion of the case; closing 
arguments: IV/1066, 1067 (cri
tique of this stage of the pro
cess), 1399 (new regulations), 
1418 (beginning of the discus
sion stage; setting the time for 
defense briefs and observa
tions), 1419 (purpose of the 
time), 1420 (possibility for the 
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parties to waive the time), 1422 
(methods of discussion), 1423 
( discussion in writing: formal 
norms; publicity and length of 
the briefs), 1424 (oral discus
sion), 1427 (exchange of defense 
briefs and observations between 
the parties), 1428 (time for 
responses), 1429 (possibility of 
counter-replies), 1430 (right of 
the def ender of the bond and of 
the promoter of justice), 1431 
(prohibition to prosee inf orma
tion to the judge outside the acts 
of the case), 1433 (possibility of 
additional moderate oral 
debate), 1436 (complementary to 
the written briefs), 1438-1441 
(neglecting to prepare defense 
briefs and observations within 
the time established and entrust
ing to the knowledge and con
ciseness of the tribunal) 

- incidental cases and other inci
dental questions: IV/1081, 1082 
(incidental cases; non appear
ance of the parties; third party's 
intervention; see INCIDENTAL 
CASES, PARTIES IN THE PRO
CESS), 1082 (right to appeal; 
judicial expenses; see APPEAL, 
JUDICIAL EXPENSES) 

- definitive sentence: IV/1068 
(see SENTENCE) 

- challenge of the sentence: 
IV/1075 (general summary), 
1075-1078 (appeal and res iudi
cata; see APPEAL, ADJUDGED 
MATERS), 1078 (res iudicata 
and cases concerning the status 
of persons) (see IMPUGNING) 

- execution of the sentence: see 
EXECUTION 
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Other general norms 
-judicial assistance: IV/714-715 

( assistance from other tribunals) 
(see PROCEDURAL PROOF) 

- register of cases received: IV/886 
(need for), 887 (data of the regis
try) 

- duration of the processes: IV /875 
- secrecy and publicity in the pro-

cesses: IV/879-881, 937-938 (see 
SECRET) 

- order in which cases are to be 
heard: IV/885 (the norms of the 
CIC that regulate the procedural 
order), 887 (general norm about 
the order in which cases are to 
be heard), 888 ( cases which 
require a more urgent resolution 
than others), 889 (proposition 
and resolution of exceptions: see 
EXCEPTION), 912 (consider
ation of the counter-action), 916 
( consideration of matters about 
guarantee of judicial expenses 
and gratuitous sponsorship: see 
JUDICIAL EXPENSES, GRATU
ITOUS SPONSORSHIP) 

- actions and cautionary excep
tions: see GUARANTEES 

-judicial expenses: see JUDICIAL 
EXPENSES 

- time and postponement: 
see TIME 

- place where to conduct the tri
als: see TRIBUNAL: seat of the 
tribunal, territory 

- persons who have to be admitted 
to the celebration of the proce
dural acts: IV /93 7-938 

- intervention of interpreter: 
IV/939 (see JUDICIAL ACTS) 

- correction of comportment 
in the process: IV/938 

-judicial acts: see JUDICIAL 
ACTS 
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-judicial actions: see JUDICIAL 
ACTIONS 

-judicial pronouncements: IV /1442 
(terminology; nature), 1444 (its 
regulation in the Code), 1445 
(types of pronouncements), 1447-
1451 ( common structure of the 
pronouncements), 1452 (nature) 
(see JUDICIAL DECREE, SEN
TENCE) 

Penal process 
- ways to impose canonical penal

ties: IV/1987 (see APPLICATION 
OF PENALTIES) 

- concept and nature: IV/1987, 
1989 ( ordinary nature of the judi
cial process) 

- regulation: IV/1988-1992 (general 
vision of the regulation) 

- secret nature of the process: 
IV/879 

- criminal action: IV/425 (concept 
and subject; ways to extinguish), 
426 (prescription) 

- penal action: IV/425 (distinction 
from criminal action) 

- preliminary investigation: 
IV/1994 (prior notice and 
required contents), 1996 (with 
respect to the good name), 1996 
(the investigator), 1999 (conclu
sion of the investigation) 

- decision of the Ordinary after the 
investigation: IV /1999 ( concluding 
moment), 1999 (viability of the 
process; timing), 2001 (choice of 
administrative or judicial process; 
revocation or later modification), 
2002 (recommendation for prior 
consultation), 2003 (recommenda
tion for prior mediation), 2004-
2005 ( decision to archive the acts 
of the investigation) 

- criteria for choosing the judicial 
process for the imposition of pen
alties: IV/367, 1989 (preference 
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for the judicial process) ( see 
APPLICATION OF PENALTIES) 

- development of the extrajudicial 
process ( administrative pro
cess): IV/2007 (competent Ordi
nary to decide its use), 2007-2008 
( criteria that ought to be taken 
into consideration), 2009 (notify
ing the accused and granting of 
the faculty of defense), 2011 
(interrogation of the accused; 
written acts and defenses; 
choosing assessors), 2011 (crite
ria to adopt the decision; issuing 
of the motivated decree) 

-judicial forum by reason of the 
delict: IV/684-685 (see COMPE
TENT FORUM) 

- development of the judicial pro
cess: IV/2013 (sending the acts 
of the investigation to the pro
moter of justice to formulate the 
accusation), 2015 (petition of 
accusation; content), 2018-2020 
(possible precautionary means 
on the part of the Ordinary and 
recourse against them), 2021-
2024 ( citation of the accused and 
appointment of advocates), 2027 
(right of the accused to always 
write or speak last), 2033 (apply
ing the norms of trials in general 
and of the ordinary contentious 
process ; see supra), 2034-2035 
(schema of the development of 
the penal process) 

- possibility for the promoter of 
justice to renounce the instance: 
IV/2025-2026 (see JUDICIAL 
INSTANCE) 

- necessity of sentence absolving 
the accused when innocence is 
evident: IV/2029-2030 

- necessity of the assistance of an 
advocate: IV/976, 2021-2024 (see 
ADVOCATE) 
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- appeal against the sentence: 
IV/397 (legitimate subjects and 
causes), 398 (suspensive effect), 
2031-2032 (see APPEAL) 

- execution of the penal sentence: 
IV/385, 397 (requirement for its 
efficacy), 398 (suspensive effects 
of appeal), 428 (penal action : 
prescription) 

- contentious action for damages 
ex delicto: IV/426, 2037-2038 
(importance of this regulation in 
the context of the CIC), 2038-
2039 (terminology and specific 
principle), 2040 (reasons for the 
specific principle), 2042 (proce
dural moment for the interven
tion of the person who suffered 
harm), 2042 (appeal), 2043-2044 
(possibility of postponing the 
trial for damages), 2045-2046 
(prorogation of competency by 
reason of connection), 2047-2048 
(non existance of an adjudged 
matter for the one who suffered 
damages unless part of the penal 
trial; see ADJUDGED MATTER), 
(see DAMAGE) 

Procedural requirements 

- the essential nature of proce
dural presuppositions: IV/1110 

-jurisdictional branch: see COM
PETENT FORUM, JUDGE, JUDI
CIAL POWER, TRIBUNAL 

- parties in the process: see 
DEFENDER OF THE BOND, 
parties in the process, PRO
MOTER OF JUSTICE 

- third party's intervention: 
IV/1390 (see THIRD PARTY'S 
INTERVENTION) 

- representation of the parties : 
see ADVOCATE, GRATUITOUS 
SPONSORSHIP, PROCURATOR 

- the formal claim: see PETITION 



Profanation 

- detennination of the object of the 
controversy: IV /691 ( elements that 
specify the controversy), 1006-
1007 (causapetendi, petitum and 
the object of the process; see 
ACTION; see IV/1453) (see supra 
Ordinary Contentious Trial: estab
lishing the terms of the contro
versy, LITISCONTESTATIO) 

- connected causes: IV/691 (cases), 
692 (types of connections; con
nection and containment of the 
actions), 693 (relation of the 
exception of connection with the 
litis pendentia; see EXCEP
TION), 694 ( connection, accumu
lation of actions, litisconsortio; 
see ACTION: accumulation of 
actions, LITISCONSORCIO), 695 
( connection, confluence of acti
ons , counter actions; see COUN
TER ACTIONS) 

PROFANATION 
- of the sacred species: 

see DELICT: Delicts established 
in the CIC 

- of a sacred object: see DELI CT: 
Delicts established in the CIC 

PROFESSION OF FAITH 
(see OATH OF FIDELITY) 

- concept and nature: 111/334 
(Divine and Ecclesiastical Law), 
341 (manifestation of the bonds 
of communion) 

- content and juridical effects: 
111/334, 335 (types of magiste
rium contained in the profession; 
see MAGISTERIUM OF THE 
CHURCH; reception of the mag
isterium) 

- form and subjects obligated: 
111/340 (formal requirements), 
341 (subjects obligated) 

- of Bishops and those equivalent 
in law: 11/765 
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- of Vicars: 11/1092 
- of the pastor: 11/1316 
- of Religious Superior: 11/1619 

( of clerical institutes) 
- of professors of sacred sciences: 

111/262, 340 (see PROFESSORS) 

PROFESSORS 
- of religion: see CATHOLIC SCHOOL 
- of catholic schools: see CATHO-

LIC SCHOOL 
- of seminaries: see MAJOR SEMI

NARY: internal system 
- of ecclesiastical universities and 

school: see ECCLESIASTIC UNI
VERSITY 

- of sacred sciences: see SACRED 
SCIENCES, THEOLOGY 

- of catholic universities: see CATH
OLIC UNIVERSITY 

PROHIBITION (see EXPIATORY 
PENALTY) 

PROMOTER OF JUSTICE 
(see PROCESS, TRIBUNAL) 

- proper function: IV/761 (task and 
cases in which must intervene), 
762 (historical notes), 763 ( cases 
related with the public good), 764 
(promoter of justice and public 
ministry), 764-765 (nature and 
framing of his function), 765 
(nature of a public party; limita
tions by reason of office) 

- appointment: IV/790 (form), 791 
(competent authority), 791-792 
(stability; nature of the ecclesias
tical office: see ECCLESIASTI
CAL OFFICE), 798 (appointment 
ad singulas causas and ad uni
versitatem causarum) 

- required personal conditions: 
IV /792 (possibility of a lay per
son), 793-794 (age , technical
juridical proficiency; 
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see ACADEMIC DEGREES), 794 
(moral requirements) 

- compatibility with the office 
of the Def ender of the Bond: 
IV/796-798 (see DEFENDER 
OF THE BOND) 

- removal: IV/800-801 (see ECCLE
SIASTICAL OFFICE: Loss) 

- cases in which must intervene: 
IV/761, 766-770 

- capacity to petition: IV /1093 
(see PETITION) 

- determination of the nature of 
public good in the process: 
IV /766 (prerogative of the dioce
san Bishop) 

- inhibited cases: IV /864-865 
- cases of recusal: see RECUSAL 
- effects of lack of citation: 

IV/778-782 
- attributing proper rights to the 

parties: IV/783-789 (see PARTIES 
TO THE PROCESS) 

- in the Roman Rota: IV/768 
(see ROMAN ROTA) 

- in the Apostolic Signatura: 
IV/769 (see SIG NATURA APOS
TOLICA) 

PROMULGATION (see ECCLESI
ASTICAL LAW: promulgation) 

PROXY 
- use of the figure in the CIC: 

11/779 
- vote by proxy: 1/973 ( see ELEC

TION) 
- possibility of intervening in a 

particular council by proxy: 
11/982 (see PARTICULAR COUN
CIL) 

- impossibility of intervening in a 
diocesan synod by proxy: 11/1068 
(see DIOCESAN SYNOD) 

- marriage by proxy: 111/1439 
(see MARRIAGE CONSENT) 
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- exclusion of oath by proxy: 
111/1756 (see OATH) 

In judicial processes 
- ius postulandi and legal repre

sentation: IV /958 ( capacity to act 
and ius postulandi), 974 (right 
of procedural postulation and of 
personal appearance), 97 4-975 
(personal appearance of the 
party and right of defense) ( see 
PARTIES TO THE PROCESS) 

- appointment by the party and 
admission: IV/975, 978 (unity of 
mandate; possibility to appoint 
more than one and prevention in 
participation) 

- necessity, juridical nature and 
form of the mandate: IV/983-984, 
985 ( necessity for a special man
date for certain acts) 

- revocation of the mandate: 
IV/986, 987 (maintaining the 
right-obligation to appeal) 

- possibility of the judge to 
appoint legal representatives ex 
officio: IV/975 

- removal by the judge: IV/988-989 
- personal requirements: IV/980 

(majority of age; good reputa
tion) 

- proper function: IV /976, 979 
(possibility of an advocate accu
mulating more functions; 
see ADVOCATE) 

- prohibitions and sanctions: 
IV/990-992, 993 (breach of faith) 

- constitution of public legal rep
resentatives in the tribunals: 
IV/994-995 

- Procurators of Sacred Palaces: 
IV/840 

- before the Roman Rota: IV /840, 
981 (residence) 

- gratuitous legal representation: 
see GRATUITOUS SPONSOR
SHIP 



Psychic anomaly 

PSYCHIC ANOMALY 
(see MARRIAGE CONSENT) 

PUBLIC FAITH 
(see DOCUMENT, NOTARY) 

PUBLIC ORDER 
- laws that protect the public 

order: 1/302 (different cases) 

PUBLICATIONS (see BOOKS, 
MUNERA CHRISTI: Munus 
docendi, MEANS OF COMMUNI
CATION) 

-juridical safeguarding faith and 
morals: 111/299-300 (responsibil
ity and freedom: the positive 
approach of the juridical protec
tion), 301 (rights and obligations 
under consideration; rights and 
obligations of the hierarchy), 301 
(vigilance, review and rejection 
of writings), 302 (responsibility 
of the pastors) 

- discipline about the prior review of 
publications: 111/306 (see BOOKS) 

- nihil obs tat and imprimatur: 
see BOOKS 

- publications of religious: 111/330 
- participation of the faithful in 

publications that attack religion 
or morals: 111/327 (sacred minis
ters and religious), 328 ( other 
faithful) 

Q 

QUASI-DOMICILE 
(see DOMICILE) 

QUASI-PARISH (see PARISH) 
- concept and usage of the model: 

11/745, 1261 (historical notes and 
the present concept), 1262 (com
mon characteristics and differ-
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ences with the parish; 
circumstances that warrant or 
merit its erection), 1263 Guridi
cal regulation: equivalence with 
the parish; see JURIDICAL 
EQUIVALENCE) 

QUASI-PARISH PRIEST 
see PARISH PRIEST) 

- concept: 11/745, 1261 (historical 
notes) 

-juridical regulation: 11/1263 
( equivalence with the parish 
priest) 

QUINQUENNIAL REPORT 
( see AD LIMINA VISIT 
DIOCESAN BISHOP) 

- concept and foundation: 11/839, 
840 (primacy and communion), 
840, 841 (historical notes) 

- pastoral visit and report on the 
state of the diocese: 11/831, 839 
(see PASTORAL VISIT) 

- current system: 11/843 ( applica
ble norms; obligated subjects), 
844 (model and presentation to 
the Roman Pontiff), 845 (time 
and dates of presentation) 

RATO (see DISPENSATION 
SUPER RATO) 

RECKONING OF TIME 
(see TIME) 

-juridical relevance of time: 
1/1094, 1095 (historical notes) 

- classification of legal references 
to the time factor: 1/1095 

- criteria: 1/1097 
- norms for canonical computa-

tion: 1/1099, 1100 (reference to 
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sacred times), 1108 (beginning 
and end of time) 

- useful and continuous time: 
1/1 101 (concept), 1102 (criteria 
to determine when are they 
applied), 1104 ( criteria for com
putation) 

- day: 1/1 105 (legal concept and 
computation), 1105 (the use of 
the concept in the CIC). 111/589 
(liturgical day) 

- week: 1/1 105 (legal concept) 
- month: 1/1105 
- useful trimester: 1/1 106 (compu-

tation) 
- year: 1/1106 

RECOGNITIO 
- of decrees of the Conference 

of Bishops: see CONFERENCE 
OF BISHOPS: normative powers 

- of decrees of particular concils: 
see PARTICULAR COUNCIL: 
Intervention of the Apostolic See 

- of translation of liturgical books: 
see BOOKS: publication of litur
gical books 

- of the particular rituals of mar
riage: see MARRIAGE: liturgical 
form of celebration 

- of statutes of private associa
tions: see ASSOCIATION OF 
FAITHFUL: Private Associations 

RECTOR OF THE CHURCH 
(see RECTORAL CHURCH) 

- notion: 11/1405 (the meaning of 
the expression), 1406 (the 
proper sense) 

- functions: 11/1407 (preferred ori
entation; see 11/1416), 1412 (dif
ference form parish functions; 
functions that are not permitted; 
see PARISH), 1413 (possibility of 
permission; assistance at mar
riages), 1415 (liturgical celebra
tions), 1416 (possible mandate to 
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celebrate even parish functions), 
1418, 1420 (vigilance over the 
celebrations in his church) 
(see SACRAMENTS) 

- obligations: 11/1418, 1420 (vigi
lance over the celebrations in his 
church), 1421 (fulfillment of obli
gations; administration; preser
vation), 142 1 (vigilance over the 
proper decorum in the church) 
(see STIPENDS) 

- appointment: 11/1409 ( character
istics), 1410 (possible rights of 
election or presentation; see 
CANONICAL PROVISION), 1411 
(taking posession and profession 
of faith) , 1416 (dependence 
on the local Ordinary), 1423 
(stability), 1447 (cases where 
the chaplain is appointed rector; 
see CHAPLAIN) 

- removal: 11/1409, 1423 ( compe
tency; requirements; cases of a 
religious rector) 

RECTORAL CHURCH 
(see SACRED PLACES) 

- meaning: 11/1406, 1407 ( differ
ence with other churches) 
(see RECTOR OF CHURCH) 

- opening and access of the faith
ful: 11/1416 

- celebration of the Mass by 
priests other than the rector: 
11/1418 

RELATIONSHIPS CHURCH
STATE (see INTERNATIONAL 
AGREEMENTS) 

-vision in the CIC: 1/234 
-historical evolution: see CANON 

LAW: history and evolution 

RELICS (see WORSHIP OF 
SAINTS) 

- concept: 111/1715 

- regulation in the CIC: 111/1705 



Religious 

- alienation of relics: 111/1715-1716 
- relics in altars: see ALTAR 

RELIGIOUS (see INSTITUTES OF 
CONSECRATED LIFE, RELI
GIOUS INSTITUTES) 

Departure of the institute 

- cases: 11/1839 ( cases of depar
ture) 

- exclaustration: 11/1840 (indult of 
exclaustration), 1840 (compe
tency and procedure; causes), 
1841-1842 (subjects of the norms 
on exclaustration; the case of the 
clerics; nuns; imposed exclaus
tration ), 1842 (difference 
between imposed exclaustra
tion, indult, and expulsion), 1843 
(procedure for imposed exclaus
tration: steps, content of the doc
umentation sent to the 
Superior), 1844 (competent 
authority for exclaustration; 
form and recourse, effects), 1846 
( qualified exclaustration: 
special reasons) 

- departure of the temporarily pro
fessed: 11/1848 ( departure at the 
term of the profession; ind ult of 
departure during the temporary 
profession), 1850 (no admission 
to a new profession), 1851 
( causes for not admitting to a 
new profession; recourse), 1851 
( situation of a religious who 
incurs mental illness during tem
porary profession) 

- departure of perpetually pro
fessed: 11/1856 (indult of depar
ture: concept, causes and 
procedure), 1858 ( notification 
and effects of the indult of 
departure), 1859 (the case of the 
professed with perpetual vows 
who is a cleric) 
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- dismissal: 11/1860 (applicability of 
the norms), 1861 (forms and 
causes; automatic dismissal), 1863 
(formalities of the automatic dis
missal), 1864 ( obligatory dis
missal: causes), 1866 (procedure 
for automatic dismissal), 1869 
(facultative dismissal: causes), 
1869 ( conditions for facultative 
dismissal), 1870 ( dismissal of tem
porarily professed), 1872 (proce
dures for facultative dismissal; 
intervention of the council), 1872 
(warnings: required for validity), 
1874 (response of the member to 
the warnings), 1875 (right of the 
member to communicate with the 
Superior general in the process of 
dismissal), 1876 composition and 
action of the council in the process 
of dismissal), 1877 ( decision and 
decree of dismissal: content), 1878 
( recourse against the decree), 1879 
( confirmation of the decree of dis
missal: competency), 1880 (right 
to recourse against the dismissal), 
1881 ( effects of the recourse), 1882 
( effects of the dismissal: termina
tion of rights and obligations; the 
case of clerics) 

- financial assistance to members 
who legitimately depart from the 
institute: 11/1886, 1887 ( criteria 
for determining the amount of 
the subsidy; possible practical 
rules) 

- dismissal from the religious 
house: see RELIGIOUS HOUSE: 
dismissal of a member 

- re-admission: 11/1852 (readmis
sion without repeating the novi
tiate), 1853, 1854 (determination 
of the previous proof; readmis
sion to an autonomous monas
tery) 
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Formation, obligations and 
rights 

- formation of religious: 11/1752 
(fundament), 1752 (subjects, 
ends, system and duration), 1753 
(formation of the ordained in 
sacris), 1755-1758 (basic steps 
for the formation of the newly 
profesed), 1759 (permanent for
mation: reason and concept), 
1760 (basic guidelines and 
responsibility of the Superiors), 
1761 (means and time to be allo
cated by the Superiors), 1797 
( obligation of the religious to 
receive permanent formation). 
111/84 (permission required to 
preach to religious) 

- obligations and rights: 11/1762 
(foundation), 1763 (nature; the 
sequela Christi, key to interpre
tation), 1764 (determinative 
function of the constitutions), 
1766 ( contemplation: concept 
and necessity; eucharistic life), 
1768 (means of spiritual life: 
Sacred Scripture), 1768 (medita
tion, celebration of the liturgy of 
the hours, other practices of 
piety: the rosary), 1769 (times for 
spiritual reterats ), 1770 ( daily 
examination of conscience and 
frequent confession), 1771 (fre
quency of confession; freedom: 
see 11/1659-1661), 1773 (obliga
tion to reside in their own house: 
content), 1773 (absences: types 
and regulation), 1773-1774 
(granting of permissions for a 
prolonged absence: require
ments and procedure), 177 4 (ille
gitimate absence), 1775 
( soolicitude of the Superiors 
upon an illegitimate absence; 
canonical effects), 1776-1778 
(the use of means of communica-
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tion), 1780-1782 (observance of 
cloister), 1784-1788 ( rights and 
obligations related to the vow of 
poverty; see infra goods of reli
gious), 1789 ( obligation to use 
their own habit: norms), 1791 
(the right to receive from the 
institute the necesary means to 
fullfil the end or purpose of their 
vocation: content and limits), 
1 792 (list of examples of other 
rights) 

- domicile of religious: 1/712 
(see RELIGIOUS HOUSE) 

- tasks of offices outside their own 
institute: 11/1793-1997 (permis
sion of ecclesiastical authority; 
see RELIGIOUS INSTITUTES) 

Novitiate 
- admission to the novitiate: 

11/1694 (right of admission), 
1694 (nature of the right to 
admission; competent Superi
ors), 1695 (qualities of the candi
dates), 1696 (age, health), 1697 
( character and maturity; the 
proper life of the institute; inter
vention of experts), 1700 (invalid 
admission: general norm), 1700-
1 703 ( cases of invalid admis
sion), 1 704 ( admission of secular 
clerics: conditions), 1705 ( admis
sion of the insolvent debtors), 
1 708-1 709 ( certifications and 
reports required for the admis
sion of candidates) 

- novitiate: 11/1710 ( scope of the 
definition), 171 1-1713 (nature 
and ends), 1714-1715 (erection, 
transfer and suppression of the 
novitiate house), 1715-1716 
(place for novitiate; exceptions), 
1 717 ( duration of the novitiate: 
general criteria), 1718 (minimum 
duration; apostolic excercises), 
1719 (maximum duration), 1720-
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1722 ( absences from the novi
tiate: cases and effects), 1733 
( abandonment of the candidate 
during or at the end of the novi
tiate), 1734 ( dismissal during or 
at the end of the novitiate; 
admission to temporary profes
sion), 1735 (prorogation of the 
novitiate; spiritual retreat before 
profession) 

- director of novices and assis
tants: 11/1723 (the needs of the 
director), 1724 (regulation of nov
ices), 1726 (fundamental require
ments for the director; the 
assistants of the director), 1729 
(the function of the director and 
the assistants; principal objec
tives) 

- formation plan of novices: 
11/1723 (the need for the plan; 
director of novices), 1724 ( char
acteristics of the plan; regulation 
of novices), 1730 (basic con
tents of the formation plan), 
1731 (participation of the novice 
in own formation; the coopera
tion of everyone); occupation 
and studies; prohibited occupa
tions ond studies) 

Penal law of religious 

- general norms: IV/253 (power of 
the Superiors), 254 ( accountabil
ity to the local bishop) 
(see PENAL LAW, CANONICAL 
PENALTY) 

Profession 

- profession: 11/1736-1739 ( essen
tial components and effects) ( see 
EVANGELICAL COUNSELS, 
VOW), 1739-1741 (general norms 
about temporary profession), 
1742-1744 (requirements of valid
ity of the temporary profession), 
1745-1747 (renewals and proro-
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gation of the temporary prof es
sion; admission to perpetual 
profession; abandonment of the 
institute), 1747 (anticipation of 
perpetual profession), 1748-1750 
(requirements of validity and 
effects of the perpetual prof es
sion) 

- delict of attempt of marriage: 
IV/542-544 (see DELICT) 

Religious promoted to the 
episcopate 

-general norms: 11/1889 ( cases 
contemplated), 1890 (status of 
his rights and obligations as a 
religious), 1891 (the religious 
Auditor of the Roman Rota), 
1893-1894 (situation of the reli
gious Bishop with respect to the 
vow of poverty), 1895 (emeritus 
religious Bishop: cases), 1896 
(residence and support of the 
emeritus religious Bishop) 

Temporal Goods 

- goods of religious: 11/1784-1786 
(transfer of the administration 
before temporary profession; use 
and usufruct; testament: time and 
form), 1786 (later modification of 
these dispositions), 1786 (regula
tion for admission of religious, 
general norm and Proper Law; 
cases of total renunciation to per
sonal goods), 1787 (radical, oblig
atory and voluntary renunciation: 
civil and canonical effects with 
respect to patrimonial qualifica
tions) (see RELIGIOUS INSTI
TUTES: responsibility in financial 
maters) 

Transfer to another institute 

- transfer to another institute: 
11/1834 (subject of the case in 
question), 1834-1835 (the nature 
of the transfer; causes, procedure, 
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obligations), 1835 (transfer from 
an autonomous monastery to 
another of the same institute or of 
a different institute), 1837 (status 
of the member during the trans
fer), 1837 (rights and obligations 
of the religious with respect to 
both institutes) 

- transfer of members of a secular 
institute or societies of apostolic 
life to a religious institutes: 
11/1837 

RELIGIOUS FREEDOM 
- and the magisterium of the 

Church: 111/17, 18 (moral obliga
tion of all to search for and 
embrace the truth), 19 (the 
meaning of religious freedom; 
freedom of conscience to 
embrace the Catholic faith), 20 
(religious freedom in the 
Church: Magisterium and rights 
to freedom) (see MAGISTERIUM 
OF THE CHURCH) 

RELIGIOUS HOUSE (see RELI
GIOUS INSTITUTE) 

- community and religious house: 
11/1583-1585 (elements) (see 
ORATORY) 

- canonical erection: 11/1587 (act 
of erection), 1588 (competent 
authority to erect), 1588 (con
sent of the Diocesan Bishop; 
effects: 11/1594), 1590-1593 (cri
teria that must be confirmed 
before the erection) 

- obligation of residence of reli
gious: 11/1 773-1775 

-juridical personality: 11/1672 
- rights of the house legitimately 

erected: 11/1594 (nature), 1595 
( right to live according to the 
mission and ends of the institute; 
realization of the proper works), 
1596 (right to have a church, 
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clerical institutes; right to exer
cise the sacred ministries). 
111/661, 668 (reservation of 
the Eucharist) (see SACRED 
PLACES) 

- authority of the Diocesan 
Bishop: 11/1588 ( consent for 
erection), 1598 (consent from 
the Bishop to destine the house 
to other works of apostolate ), 
1599 ( changes to internal regula
tions and discipline), 1600 (the 
need to contact the Bishop for 
changes, transfers and other 
material changes), 1654 (visit of 
the Bishop to institutes of Dioce
san Right: see 11/1380), 1679 
( administration of goods of insti
tutes of Diocesan Right) 

- houses sui iuris: 11/1601 cases 
and names), 1601-1602 (concept; 
grades and dimensions of auton
omy; limits), 1603 (ratio of 
autonomy; attributions of the 
local-major superior), 1608 
(immediate vigilance of the Dioc
esan Bishop: scope) 1609 ( cases 
tied to the proper vigilance of 
the Bishop; the substance of vigi
lance), 1614 (suppression of the 
houses sui iuris), 1654 (visit of 
the Bishop) :  11/1830), 1679 
administration of goods), 1780 
(closing) (see MONASTERY) 

- cloister 11/1780-1781 ( essential 
contents and value), 1780 (gen
eral norm; types of cloister), 
1781-1782 (in monasteries of 
nuns) 

- visit from the Superior: 11/1654-
1655 

- dismissal of a member of a 
house: 11/1884 ( cause and 
effects), 1799 (procedure) 

- suppression of a religious house: 
11/1612 (general procedural 
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norm), 1613 (suppression of the 
only house of the institute; of a 
house sui iuris) 

RELIGIOUS INSTITUTES 
(see INSTITUTES OF CONSE
CRATED LIFE, RELIGIOUS) 

- concept and nature: 11/1461 (his
torical notes), 1578 (nature of 
religious life), 1578 (notion of 
religious institute in the CIC), 
1578-1579 (essential elements 
of the canonical concept) 

- types: 11/14 77-14 78 ( efforts of 
classification), 1766 (contempla
tive) 

- observance of evangelical coun
sels: 11/1552-1553 (general norm) 
(see EVANGELICAL COUNSELS) 

- sacred bonds of the members: II/ 
1552-1553, 1580 (notes of the 
religious vow: public character, 
threefold), 1580 ( duration, oblig
atory nature, types, reserved, 
sacred nature of the professed) 
(see VOW) 

- fraternal common life: 11/1564-
1565 (foundation for fraternal 
communion in consecrated life 
and determinations), 1581 (frater
nal common life in a religious 
institute), 1583 ( concept of com
munity: see RELIGIOUS HOUSE), 
1772-1775 ( obligation to reside 
in their own house; regulation 
for absences) 

- separation from the world: 
11/1581 (fundamental concept 
and determinations) 

- internal system and discipline: 
11/1599 (applicable systems of 
norms), 1601 (scope and degree 
of autonomy of houses sui iuris: 
see RELIGIOUS HOUSE 
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-governance of the institutes: 
11/1616 (general norm; subjects) 
(see CHAPTER, SUPERIOR) 

- division in parts or circumscrip
tions: 11/1632 (notion of prov
ince: essential elements), 1633 
(importance of the province; 
comparable parts; quasi-prov
ince ), 1672 juridical personality 
of the province) 

- visit of religious houses: see 
RELIGIOUS HOUSE, SUPERIOR 

- admission and formation of 
members: see RELIGIOUS 

- obligations and rights with 
respect to the members: 11/1762 
(fundamental nature), 1791-1792 
( obligation to proportion reli
gious as necessary to fulfill the 
purpose of its vocation) ( see 
RELIGIOUS) 

- works proper to the institute: 
11/1704 (regulation of law by 
those who fulfill them), 1598-1599 
( assigning a house to apostolic 
works different from those envi
sioned at the time of erection), 
1811 (fidelity to its proper mis
sion and renewal), 1812 ( concept 
of proper works and mission) 

- apostolate of the institutes: 11/1799 
(regulation of the subject in the 
CIC), 1800 (the meaning of the 
term apostate in the canons of the 
CIC), 1800-1801 (the apostolate as 
apostolic dimension of all conse
crated life; as apostolic works; 
apostolic works and works of 
mercy), 1801 (the apostolate of 
witness in consecrated life), 1803 
(apostolic meaning of strictly con
templative institutes; see 11/1766, 
1806), 1805 apostolate and reli
gious life in institutes dedicated to 
apostolic works), 1806 (institutes 
dedicated to works of apostolate: 
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cases), 1807 ( apostolic action as 
part of the nature of some insti
tutes), 1808 (source of apostolic 
action; apostolic action and the 
Church), 1808 (apostolic works 
and communion with the Church 
and its Pastors; see infra insertion 
in the particular Church), 1809 
(institutes dedicated to works of 
mercy: the nature of their work), 
1810 (meaning of the works of 
charity of the Church), 1811 (fidel
ity to the proper mission and 
renewal: see supra works proper 
to the institute), 1812-1813 (partici
pation of associations in the apos
tolate of the institute; see 
ASSOCIATIONS OF THE FAITH
FUL). 111/129 (catechizes in its 
churches and apostolic works: 
see CATECHESIS), 217-219 (reli
gious institutes and catholic 
schools: see CATHOLIC SCHOOL) 

- insertion in the particular 
church: 11/1814 (general princi
ple), 1815 (exercise of ministry 
and apostolate in accord with 
the bishop: the meaning of being 
subject to), 1816 (areas subject 
to the bishop), 1817 (subject to 
their proper Superior in the 
external apostolate; coordina
tion between bishops and Supe
riors), 1821 (cooperation in the 
diocesan apostolic work under 
the guidance of the bishop), 
1822-1823 (autonomy and depen
dence: foundation), 1824 
( entrusting to the institute in 
a diocese: general notes), 1825-
1826 ( nature of the commission: 
the agreement as instrument; 
see CONTRACT), 1827 ( coordi
nation of offices in the diocese: 
cases), 1828 (procedure for coor
dination: distinction of acts; 

741 

Religious institutes 

see 11/1793; removal) (see PAR
TICULAR CHURCH, ECCLESI
ASTICAL OFFICE: Acquisition, 
Loss), 1830 (visitation rights of 
the bishop: content and subject), 
111/129 (in its churches and apos
tolic works: see CATECHESIS) 

- participation in the missionary 
activity: see MISSIONARY 
ACTIVITY OF THE CHURCH 

- expulsion of a religious from the 
diocese: 11/1819 (foundation and 
nature of the means), 1819-1820 
(conditions) 

- separation of members of the 
institute: see RELIGIOUS 

-juridical personality of the insti
tute: 11/1672 

- temporal goods: 11/1674 (acquisi
tion and possession), 1674 
( administration and alienation; 
testimony of poverty), 1675-1676 
(general and particular norms for 
administration), 1677 (financial 
administrator: necessity) , 1678 
( conditions and appointment of 
the financial administrator; obli
gation to render account), 1679 
(relationship of the institutes of 
diocesan right and autonomous 
monasteries with the local Ordi
nary), 1681 ( concept of extraordi
nary administration: cases), 1682 
( ordinary administration; alien
ation of goods), 1683-1687 (cases 
that are considered alienation), 
1687 ( documentation required to 
be sent to the Holy See for alien
ations that require permission), 
1688 ( cases that require the inter
vention of the local Ordinary), 
1692 (capacity to make dona
tions) (see TEMPORAL GOODS) 

- responsibility in financial mat
ters: 11/1690 (responsibility 
of the juridical person), 1690 
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(responsibility for acts of indi
viduals), 1691 (action for unlaw
ful gain; payment of debts) 

- penal law: IV/253 (power of 
Superiors), 254 (subordination 
to the local Ordinary) 
(see PENAL LAW, CANONICAL 
PENALTY) 

- procedural law: IV /754 (power of 
jurisdiction), 754 (religious tribu
nals of first instanc), 755 (non
religious tribunals of first 
instance for religious), 815 
(second instance tribunals), 
(see PROCESS, TRIBUNAL) 

RELIGIOUS PROFESSION 
(see RELIGIOUS: Profession, RE
LIGIOUS INSTITUTES: division 
into parts or circumscriptions) 

REMISSION OF PENALTIES 
(see CANONICAL PENALTY) 

- ways of remission: IV/400 
(see ABSOLUTION, DISPENSA
TION) 

- competent authority: IV/402 
( capable subjects), 402-405 
( reservation of remission; see IV/ 
401), 406-408 (penalties estab
lished by law that are not 
reserved), 409 (penalties estab
lished by precepts that are not 
reserved), 410 (synopsis of the 
regulation about the active sub
ject of or for remission) 
(see PENAL NORMS) 

- invalidity of the remission due 
to fear: IV/421 (see FEAR) 

- forum in which it takes place: 
IV/401 (see INTERNAL FORUM
EXTERNAL FORUM) 

- form of remission in the external 
forum: IV/423 (written form; the 
principle of not divulging) 

- of censures latae sententiae in 
the internal forum: IV/239, 412-
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415 (interdict and excommunica
tion) (see CENSURE) 

- in case of accumulation of penal
ties: IV/419 

- remission of penalty in absentia 
of the interested party: IV/422 

- remission under condition: 
IV/422 

- of canonical penalties: IV/357 
(see PENALTY: Canonical pen
alty) 

REMONSTRATIO (see ECCLESI
ASTICAL LAW: acceptance by 
the community) 

- concept and force: 1/268 
- as a right of the faithful: 11/75 

REMOVAL (see ECCLESIASTI
CAL OFFICE: Loss) 

- of the diocesan Bishop: 11/896 
(nature and regulation), 859 
(need for communication of pon
tifical acts) (see CANONICAL 
PENALTY) 

- of the diocesan Administrator: 
1/1067. 11/922 

- of the Vicar general or Episcopal 
Vicar: 11/1119 (see EPISCOPAL 
VICAR) 

- of offices of the Roman Curia: 
1/1067 

- of the Vicar Forane: 11/1398 
- of pastors: 11/1353 (notion) (see 

PROCEDURE FOR REMOVAL 
AND TRANSFER OF PASTORS) 

- of parochial vicars: 11/1391-1392 
- of religious pastors: 1/1067. 

11/1356 
- of religious parochial vicars: 

11/1392 
- of religious Superiors: 1/1067 
- of rectors of churches: 11/1409, 

1423 ( competency; require
ments) 

- of the religious rector of a 
church: 11/1423 
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- of the chaplain: 11/1449 
- of Judicial Vicars and judges: 

IV/737 
- of advocates and procurators by 

the judge: IV/988-989 

REPARATION FOR DAMAGES 
(see DAMAGE) 

- general norms: 1/813 
- regulation in the CIC: IV/2037-

2038 
- caused by an administrative act: 

1/552 (responsibility of the eccle
siastical Administration). IV/848 
( competency of the Apostolic 
Signatura), 2096 (in the hierar
chical recourse) 

- caused by a delict: IV/426 (see 
ACTION, PROCESS: Penal Pro
cess: contentious action for rep
aration of damages ex delicto) 

REPRIMAND (see PENAL 
REMEDY) 

REPUTATION (see RIGHTS and 
OBLIGATIONS OF THE FAITH
FUL: the right to good reputa
tion) 

RESCRIPT (see ADMINISTRA-
TIVE ACT) 

- regulation in the CIC: 1/559 
- concept and elements: 1/563, 565 
- competent authority: 1/591 

(potestas rescribendi), 584, 589 
(rules in case of multiple compe
tent authorities) 

- faculty to request: 1/570, 573 
(petitioner, beneficiary) 

- efficacy: 1/574 (acceptance), 576 
(beginning) 

- notification: 1/575 
- supplication: 1/571, 579 (defects) 
- obreption: 1/582 ( concept and 

regulation) 
- subreption: 1/580 ( concept and 

regulation) 
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- motu proprio clause: 1/487, 581 
- procedure: 1/563 
- form: 1/563, 568 
- error: see ERROR 
- denial by the authority: 1/585, 

589 (requirements for new peti
tion) 

- with a negative response: 1/566 
- possibility of hierarchical 

recourse: 1/567 
- administrative silence: 1/567 
-concurrence of rescrips: 1/597 

(rules), 599 (temporal succes
sion) 

- presentation to the Ordinary: 
1/602 

- conditions included: 1/603 (veri-
fication by the Ordinary) 

- execution: see EXECUTION 
- given orally: 1/615 (concept) 
- rescriptum ex audientia: 1/616 

(concept) 
- the use of the rescript: 1/609 ( see 

INTERNAL FORUM-EXTERNAL 
FORUM) 

- extinction of the concession: 
1/611-612 (prorogation of the 
rescripts of the Holy See by the 
diocesan Bishop) 

- revocation by law: 1/613 (see 
REVOCATION) 

RESERVATION 
- of competencies by the Roman 

Pontiff: 11/773 (different cases; 
see PONTIFICAL RESERVA
TION) 

- of judicial cases by the Holy See: 
IV/710-713 (meaning of the right 
of the faithful to request it), 717 
(incompetence of the diocesan 
bishop regarding reserved cases) 
(see ROMAN PONTIFF: judicial 
power) 

- power of reservation of the 
Bishop: see VICAR GENERAL 
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RESPONSIBILITY (see COMPEN
SATION FOR DAMAGES) 

RESTITUTIO IN INTEGRUM 
(see IMPUGNING) 

- concept and nature: IV/1606 -
1608, 1649 (see ADJUDGED 
MATTER) 

- historical notes: IV/1646-1649 
- present regulation: IV/1649 (con-

cept and nature), 1650 (applica
ble cases), 1651 (cases of 
manifest injustice) 

- norms of attribution of compe
tency: IV/1653-1654 

- time for presentation: IV/1655-
1656 

- effects of the petition: IV/1657 
- procedure for substantiation: 

IV/1659-1661 
- restitutio in integrum and execu

tion of the sentence: IV/1671 
(see EXECUTION) 

RETIREMENT 
- of priests: see CLERIC: right to 

care and social welfare 

RETROACTIVITY (see PENAL 
LAW) 

REVOCATION (see ABROGA
TION, DEROGATION, OBROGA
TION) 

- of the law: 1/365, 366-369 ( author 
and types) 

- of the law due to general reorga
nization of the subject matter: 
1/369, 250 (laws ordered ex inte
gro by the CIC) 

- doubtful revocation of the law: 
1/369 (doubtful cases), 408 (no 
presumption) 

- of administrative norms: 1/368 
- of particular law: 1/370 
- of statutes: 1/371-372 
- of acquired rights: 1/238 
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- of laws contrary to the CIC: 1/24 7 
(abrogation), 249 (penal laws 
prior to the Code) 

- of customs: 1/430 (by a contrary 
custom), 431 (by a contrary law) 

- of administrative acts: 1/513, 515 
- of singular decrees: 1/555 
- of general executory decrees: 

1/461 
- of rescripts: 1/613 
- of privileges: 1/631 
- of dispenses: 1/675 
- of the delegation of power: 1/871, 

875 

RIGHTS AND OBLIGATIONS OF 
THE FAITHFUL (see CLERIC: 
obligations and rights, FAITHFUL, 
LAY PERSON: obligations and 
rights, PERSON, RELIGIOUS: obli
gations and rights) 

Obligations in general 
- nature and scope: 11/52 
- listing: 11/53-55 
Right of association ( see ASSO

CIATIONS OF FAITHFUL) 
- nature and foundation : 11/96, 99 

( dif erentiation from the human 
right to association) 

- recognition: 11/96 (historical 
notes) 

- content: 11/100, 477 (inscription 
in associations) 

- specific limits: 11/101 
-scope of exercise: 11/103 
- competencies and correlative 

obligations of the hierarchy: 
11/102-103 

- of clerics: 11/351, 477 
(see CLERIC) 

Right of opinion 
- foundation and regulation: 11/72 
- motives: 11/73 
- exercise: 11/74 (requirements for 

legitimacy) , 74 (channels). 111/20 
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( right of opinion and religious 
freedom) 

- corresponding rights of pastors: 
11/74 

Right to a good name 
-nature: 11/126 
- foundation: 11/127 
- regulation: 11/127 (reason for its 

inclusion in the CIC), 128 (histor
ical notes), 129 (specific norms 
of the Code for guardianship) 

- contents: 11/128 
- limits: 11/128 
- the crime of false denunciation 

and damage to good name: 
IV/533-535 (see DAMAGE) 

Right to apostolate (see infra: 
obligation of apostolate) 

- foundation and regulation: 11/105 
(see APOSTOLATE) 

- nature: 11/62 
- manifestations: 11/62 
- exercise: 11/64 ( communion and 

intervention of the Hierarchy), 
822 ( unity and variety of aposto
late), 824 (manifestations of 
faithful of the obligation to com
munion) 

- function of the diocesan Bishop 
as promoter and coordinator of 
unity: 11/823 (mission and 
means) 

Right to be judged according to 
juridical norms 

- foundation: 11/138 
- requirements: 11/138-139 
- scope of application: 11/138-139 

(see PROCEDURAL LAW, PRO
CESS) 

Right to Christian education 
(see CATHOLIC EDUCATION) 

- foundation: 11/129 
- content: 11/ll0 (notion and con-

tent of Christian education), l l l  

Rights and obligations of the faithful 
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(aspects) (see LAY PEOPLE: 
Rights and obligations) 

- correlative obligations: 11/111 
(parents and eclessial commu
nity), 112 ( specific duties of the 
authority), 794. 111/200 (obliga
tion of the pastor to have the 
necessary resources to prosee 
catholic education; right of vigi
lance and intervention) 

- Christian formation as an obliga
tion of the faithful: 11/112 
(nature) 

Right to freedom in choosing 
one's state (see CANONICAL 
STATE) 

- nature and foundation: 11/121 
- content: 11/121 
- manifestations: 11/122, 213, 1704 
- correlative obligations: 11/124 
- ius connubii as a fundamental 

right of the person: 111/1075, 
1079 ( substance as fundamental 
right of the person), 1080 (as a 
fundamental right of the faith
ful) , 1081 (natural right to mar
riage and right of the faithful) 
(see MARRIAGE: ius connubii) 

Right to freedom of inquiry and 
to manifest one's proper 
knowledgeable opinion in the 
sacred sciences 

- connected notion and substance: 
II/l l4 

- foundation and manifestations: 
II/l l5 

- title holders: II/ll5 
- exercise and limits: 11/116, 117 

(theological dissent from the 
Magisterium). 111/20 (freedom of 
investigation and religious free
dom) (see THEOLOGY) 

- rights and obligations or duties 
connected to Hierarchy: 11/119 
�6 



Rights and obligations of the faithful 

Right to hold meetings 

- notion and substance: 11/103 
- difference from the right of asso-

ciation: 11/104 
Right to information 

- as a prerequisite of the right to 
opinion: 11/73 

- in relationship to the mass 
media: 111/291 (see MEANS OF 
COMMUNICATION) 

Right to lawfulness in penal 
matters 

- foundation in natural law of the 
principle of lawfulness in penal 
matters: 11/139 

- reception of the principle in the 
CIC: 11/140 

- Penal Law and rights of the faith
ful: IV/204, 207, 212, 213 (see 
PENAL LAW, CANONICAL PEN
ALTY) 

Right to legitimate defense of 
one's own rights 

- foundation: 11/135 
-channels: 11/135 (see CONTEN-

TIOUS-ADMINISTRATIVE, 
HIERARCHICAL RECOURSE, 
PROCEDURAL LAW, PROCESS) 

- requirements for legitimacy: 
11/137 

- protection of rights in the pro-
cess: IV/581 (see ACTION) 

Right to one's own spirituality 

- foundation: 11/89 
- related rights and obligations: 

11/89, 91, 92 
- concept of form of spiritual life: 

11/90 
- manifestations: 11/90-93, 331, 

342-343 (priestly spirituality) 
- requirements for exercise: 11/101 
- correlative obligations of pas-

tors: 11/93 
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Right to one's proper rite 
(see RITE) 

- foundation and related rights: 
11/84 (difference from the right 
to one's own spirituality) 

- manifestations with respect to 
the actual rite as Ritual Church 
sui iuris: 11/85 

- manifestations with respect to 
the rite as liturgical family: 11/86 
(foundation), 87 (conditions), 88 
(modalities and manifestations) 

Right to petition 
- foundation and regulation: 11/71 
- content and exercise: 11/86 
- corresponding rights of pastors: 

11/71, 72 
Right to privacy 
- nature: 11/137 
- regulation: 11/126-127 (reason for 

its inclusion in the CIC), 130 (his
torical notes), 131-132 (specific 
norms of the Code for guardian
ship) 

- contents: 11/131-132 
- understood concept of privacy: 

11/131 
- limits: 11/131 
Right to promote apostolic 

endeavors 
- notion and foundation: 11/105 

(see APOSTOLATE) 
- nature: 11/106 
- relationship with the right of 

association: 11/120 (see ASSOCI
ATIONS OF FAITHFUL) 

- content and limits: 11/107 
- hierarchical intervention: 11/107 
Right to the Word of God and to 

the sacraments 
- foundation: 11/76, 78 (protected 

juridical interest). 111/77 (foun
dation of the right to the Word of 
God), 78 (the obligation to 
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receive the Word of God: 
see 111/92) , 354 

- regulation: 11/76 (historical 
notes), 111/403 (relationship to 
justice in the sacraments) 

- substance strictly required by 
law: 11/78. 111/77 ( right to the 
Word of God) 

- correlative rights of the author
ity: 11/794 ( obligations related to 
the mu nus docendi), 798 ( obli
gations relative to the munus 
sanctificandi), 801 ( obligations 
relative to the sacraments). 
111/78 ( obligations relative to 
the ministry of the Word) , 403-
407 ( obligations of pastors with 
respect to the sacraments), 426 
(fixed offerings and the right 
to the sacraments) 

- conditions for the exercise of the 
right to the sacraments in the 
CIC: 11/80-83 (see MUNERA 
CHRISTI: Munus sanctificandi, 
SACRAMENTS; see terminology 
related to each sacrament) 

- requirements in order to put in 
practice the right to the sacra
ments: 111/404 (opportunity), 405 
( dispositions of the subject; 
faith: see 111/375), 406 ( absence 
of any prohibitions or impedi
ments) ( see terminology related 
to each sacrament) 

- determinations of the right to 
the Word of God: 111/77 
( see MUNERA CHRISTI: 
Munus docendi) 

Rights in general 
- in the reform of the CIC: 1/142. 

11/35 
- expressly stated in the CIC: 11/36 
- concept of fundamental rights: 

11/35, 37 ( doctrinal discussion 
about the concept), 38 (in the 
strict sense), 51-52 (the meaning 
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and coherence with the essence 
of the Church), 52, 126 ( differ
ence and relation to human 
rights) 

-juridical nature: 11/38 
- origin: 1/693. 111/430 
- prevailing nature in the canoni-

cal system: 1/23 
- legitimate exercise: 1/694 ( condi

tions), 699 (age relevance). 11/48 
(obligation of communion), 52 
( attention to the common good) 

- moderation of its exercise: 11/36 
(limits), 147 (foundation for 
moderation), 148 (intrinsic mod
eration), 149-151 (moderation by 
the authority: foundation and 
limits) 

- protection: 1/851 (with respect to 
the separation of powers). 11/133 

- rights not subject to prescrip
tion: 1/1092 

The obligation of apostolate 

(see Right to apostolate) 
- foundation and regulation: 11/61 
- nature: 11/62 
- manifestations: 11/63 
- urgency and coordination: 

11/822-824 
The obligation of communion 

(see COMMUNION) 
- regulation: 11/48 
- nature and extent: 11/50, 64 (in 

apostolate ), 66 (obedience) 
The obligation of obedience to 

the pastors 

- foundation and regulation: 11/66 
-juridical nature and possibility to 

demand it: 11/68 
- scope and area: 11/68-69 
- to the Magisterium: see MAGIS-

TERIUM OF THE CHURCH 
- delict of disobedience: IV/471-

472 (see DELICT) 
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The obligation to increase the 
Church and to promote its 
sanctification 

- meaning and regulation: 11/59-60 
The obligation to live a life of 

holiness 

- foundation and regulation: 11/56, 
58 (baptism and the call to sanc
tity), 59 (the various titles of bap
tism), 342 (in the presbyters) 

-juridical nature: 11/59 
- correlative obligations of the 

Pastors: 11/798 
The obligation to promote so

cial justice and to assist or 
help the poor 

- foundation: 11/144 
- scope and manifestations: 11/145 
The obligation to support the 

needs of the Church 

- foundation: 11/141-142. IV/49 
(nature) 

- the ius exigendi of the Church: 
IV/47 (see TEMPORAL GOODS) 

- manifestations: 11/142-143. IV /50 
(ways to achieve support) (see 
PIOUS CAUSES, OFFERINGS 
OF THE FAITHFUL, ECCLESI
ASTICAL FEES, ECCLESIASTI
CAL TAXES) 

- scope and ways to fulfill: 11/143. 
111/702 (relationship with sti
pends: see STIPENDS) 

- as a right: 11/144. IV/49 
- related to the support of clergies: 

11/365 
- obligation to render account to 

the faithful of the goods given to 
the Church: IV/121 (nature and 
substance) 

RITE 
- concept: 1/224, 738 ( concept in 

the CIC and in the Code for the 
eastern churches). 11/85 

748 

Analytical Index 

- origin: 1/223 
-juridical relevance: 1/7 45-7 46 

(norms of the CIC that take Rite 
into consideration) 

- interritual law: 1/224, 225 (in the 
CIC) 

- Ritual Churches sui iuris: 1/223, 
(concept), 738 (definition in the 
Code for the eastern churches), 
224 (enumeration) 

- criteria for inscription: 1/739 
(baptism), 741 (option), 741 (cat
echumens) 

- change of rite: 1/7 43 (regulation 
and criteria) 

- right of the faithful to their 
proper rite: 11/84 (see RIGHTS 
AND OBLIGATIONS OF THE 
FAITHFUL) 

- obligation to follow one's proper 
rite: 11/88. 111/421 (see SACRA
MENTS) 

- constitution of the inetritual pas
toral council: 11/1249 

RITUAL CHURCH SUI JURIS 
(see RITE) 

ROMAN CURIA 
- eclesiological foundations: 

11/672, 673 (the ministry, integra
tion in the Petrine ministry), 675 
(relationship with the College of 
Bishops) , 675 (relationship with 
the particular churches), 787-788 
(the role in the sollicitudo 
omnium Ecclesiarum) 
( see AD LIM INA VISIT) 

- nature: 11/605 ( collaborative 
function), 679 (ministerial 
dimension), 680 Guridical nature 
of its functions) 

- canonical norms and special law: 
11/678 (see Const. Ap. Pastor 
Bonus and General norms of the 
Roman Curia, in Part I, Appen
dix I) 
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- organization: 11/680 
- dicasteries: 11/680 (concept), 681 

( congregations, tribunals, coun
cils, commissions) 

- determination of functions and 
competencies: 1/441 (historical 
notes on delimitation of func
tions). 11/682 ( criteria for the 
delimitation of competencies), 
682 (functions of the different 
types of dicasteries) 

- performance of the dicasteries: 
11/682 (sessions) 

- exercise of the executive power: 
11/682 (see ADMINISTRATIVE 
ACT, EXECUTIVE POWER, 
GENERAL NORMS OF THE 
ADMINISTRATION) 

- exercise of the judicial power: 
11/682 ( see TRIBUNAL: tribunals 
of the Apostolic See, JUDICIAL 
POWER) 

- exercise of the legislative power: 
1/454. 11/683 (see ECCLESIASTI
CAL LAW, LEGISLATIVE POWER, 
WRITTEN NORMS) 

- control of the legitimacy of its 
acts and norms: 11/685 

- requirements for the hiring of per
sonnel: 1/914 (see CONTRACT) 

ROMAN PONTIFF (see SU
PREME AUTHORITY, CHURCH: 
hierarchical constitution) 

- Office and proper titles: 11/592 
(Bishop of Rome and Successor 
of Peter), 592 (Head of the Col
lege, Vicar of Christ, Pastor of 
the Universal Church), 960 
(Patriarch of the West and Pri
mate of Italy) 

- election: 11/597, 664 (announce
ment by the Cardinal Prodeacon) 
(see COLLEGE OF CARDINALS; 
see Const. Ap. UniversiDominici 
gregis, in Part I, Appendix I) 
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Roman pontiff 

- acquiring power: 11/597 (require
ments), 598 (Episcopal conse
cration), 664 (ordination by the 
Cardinal Dean) 

- power and characteristics: 11/593 
( ordinary, supreme: manifesta
tions), 594-595 (full, immediate: 
manifestations), 595-596 ( univer
sal, free: manifestations), 773 
( relationship of the immediate 
power over the particular 
Church to the power of the bish
ops), 773 (pontifical reservation 
and calling a matter to himself: 
cases), 812 (competencies 
excluded from the power of the 
bishops) 

- no appeal against his decisions: 
11/603. IV/473-477 (delict of 
recourse against the Roman Pon
tiff; see DELICT), 654-655 (the 
principle Prima Sedes a nemine 
iudicatur), 662 (acts approved 
informa specifica) 

-judicial power: IV/833 (founda
tions and manifestations), 834 
(ways to exercise; see TRIBU
NAL: Tribunals of the Apostolic 
See) 

- cases reserved or advocated to 
his judgement: IV /65 7-662 

- primacy over the local churches 
and their groupings: 11/601, 602 
( relationship to the power of the 
bishops in their Churches, ways 
of exercising), 673 (petrine min
istry), 716 (position of the Pope 
in the Communio Ecclesiarum, 
see PARTICULAR CHURCH) 

- special cases of exercising the 
fullness of power: see APOSTOL
IC ADMINISTRATION, IMPEDED 
SEE, VACANTE SEE) 

- communion between the Pope 
and the Bishops and with the 
entire Church: 11/602, 603 ( colle-



Roman rota 

giality in the broad sense), 646 
(the function of the Roman 
Curia) 

- cooperators in the governance of 
the Universal Church: 11/604, 606 
(persons and institutions) ( see 
COLLEGE OF CARDINALS, 
PONTIFICAL LEGATES, ROMAN 
CURIA, SYNOD OF BISHOPS) 

- loss of office: 11/599 
- vacancy of the Apostolic See: 

11/598 (see VACANT SEE) 
-impeded see: 11/607 
- exercise of the infallible magiste-

rium: 111/22 (criteria), 23 (objec
tive content: faith and diciplina 
morum) (see MAGISTERIUM 
OF THE CHURCH) 

- pontifical primacy and title 
holder of ecclesiastical goods: 
see TEMPORAL GOODS 

ROMAN ROTA (see ROMAN 
CURIA, TRIBUNAL: tribunal 
of the Apostolic See) 

- foundation for competency: 
IV/833-834 

- nature and functions: IV/837 
( ordinary tribunal of the Roman 
Pontiff; triple assigned function), 
838 ( competency in second and 
further instance), 839 ( compe
tency in first instance) 

- cases reserved to his judgement: 
IV/663 (see COMPETENT 
FORUM) 

- rotal judges: IV/838 (see JUDGE) 
- case of religious appointed Audi-

tor: 11/1891 
- current regulation: IV /836 ( abro

gation of cc. 1443-1444), 839 
(proper law: see Part I, Appendix 
I: Norms of the Roman Rota) 

-promoter of justice: IV/768 
(see PROMOTER OF JUSTICE) 
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- def ender of the bond: IV /77 4 ( see 
DEFENDER OF THE BOND) 

- notary: IV/803 (see NOTARY) 
- advocates and procurators: 

IV/840 (see ADVOCATE, PROC
URATOR) 

ROTA OF THE SPANISH NUN
CIATURE (see TRIBUNAL) 

- special case in the the system of 
appellate tribunals: IV/818 

- requirements to receive appeals: 
IV/818 (see APPEAL) 

RULES OF ORDER (see GEN
ERAL NORMS OF THE ADMIN
ISTRATION) 

- concept and types: 1/684 
- author: 1/685 
- control of legitimacy: 1/685 

s 

SACRA POTESTAS 
- notion: 1/816 (relationship to 

the power of jurisdiction: 
see POWER OF GOVERNANCE). 
11/582 (related concepts) 

- functions in the CIC that do not 
require it: 11/187 

SACRAMENTAL CONFESSION 
(see PENANCE) 

SACRAMENTAL SEAL (see PEN
ANCE) 

SACRAMENTALS (see DMNE 
WORSHIP) 

- regulation in the CIC: 111/1631 
(characteristics of the regulation), 
1636 (reason for its regulation) 

- concept: 111/1631, 1632 (nature 
and manner of producing its 
effects), 1634 (canonical defini-
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tion; the character of signs), 1636 
(similarity with the sacra
ments) 

- types of: 111/1640 
- consecration: 111/1645 (see infra 

minister of the sacramentals) 
- dedication: 111/1646, 1791-1793 

(see infra Minster of the sacra
mentals) 

- exorcism: 111/1656 (present con
cept and classes), 1656 (exor
cism in the strict sense and in 
the broad sense; see infra minis
ter of the sacramentals) 

- competency to establish, inter
pret and suppress sacramentals: 
111/1638-1639 

- obligation to follow the rites and 
formulas established in its prepa
ration or administration: 
111/1640-1641 

- minister of the sacramentals: 
111/1642 (general rule; conditions), 
1643 (possibility the power of 
administration by laity; 
see 11/196), 1646 (minister of con
secrations and dedications: cases; 
see SACRED PLACES), 1647 (min
ister of blessings: cases), 1650 
(validity and liceitly of consecra
tions, dedications and blessings), 
1658 (minister of exorcisms), 1658 
(abolition of the exorcist) 

- passive subject of the blessing: 
111/1651 (Catholics; catechu
mens), 1652 (non catholics) 

- passive subject of exorcisms: 
111/1659 

- effects of certain sacramentals: 
111/1654 (the condition of the 
sacred object) ,  1655 (dedication 
of sacred objects to profane pur
poses; see TEMPORAL GOODS), 
1791 ( dedication or blessing of 
sacred places; see SACRED 
PLACES) 
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SACRAMENTS (see LITURGY, 
MUNERA CHRISTI.: Munus 
Sanctificandi; for sacraments in 
particular see respective terms) 

- notion and nature: 111/396, 398 
- sacramental basis of Canon Law: 

1/12. 111/395, 427 
- meaning and content of canonical 

discipline of the sacraments: 
111/346 Gust administration), 347 
( sacraments and the faith of the 
Church), 348 (guarantees for the 
valid administration), 349 Gust 
flexibility of the celebration), 351 
(minister obliged to administer), 
352 (requirements in the subject 
for a fruitful reception), 354 (right 
of the faithful to the sacraments), 
396 (foundation of the regula
tion), 397 (norms about sacra
ments and liturgical law) 

- relevance of the sacraments in 
the structure of the Church: 
111/355 (recording it in the CIC) , 
396 (foundation of the sacramen
tal discipline) 

- substantial elements: 111/398 (hu
man and divine elements), 399-
400 ( competency with respect to 
substantial elements, require
ments for liceitly and rites) 

- right of the faithful to the sacra
ments: 11/76-77. 111/354, 403 
( obligation of the pastors; rela
tion of justice in the sacra
ments) ,  404 (conditions for 
exercising the right of the faith
ful: opportunity), 405 ( disposi
tions of the subject; faith: see 
111/375), 406 (absence of prohibi
tions or impediments) ( see 
RIGHTS AND OBLIGATIONS OF 
THE FAITHFUL), 401 (baptism 
as the door to the other sacra
ments) ,  426 (stipulated offerings 
and right to the sacraments) ,  539 
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(pastoral justice in the adminis
tration of the sacraments) 

- Christian initiation: 111/401-402 
(unity of the three sacraments of 
initiation) 

- communicate in sacris: 111/409 
(fundamental principle), 411 
(new discipline of communica
tio in sacris: foundation for the 
exceptions), 412 (general norm), 
412 ( exceptions: comunicable 
sacraments; reception of sacra
ments by a Catholic from a non 
Catholic), 413 (administration by 
Catholic ministers to Eastern 
non Catholics), 414 (administra
tion to other separated Chris
tians), 414-415 (norms of 
coordination). IV/ 449-451 ( deli ct 
of prohibited communicatio in 
sacris and applicable penalties; 
see DELICTJ 

- sacraments that imprint charac
ter: 111/416 (impossibility to reit
erate; historical notes), 417 (in 
case of doubt about the validity 
or of actually having received the 
sacrament: principles), 418 (cri
teria for validity of the baptism 
received outside the Catholic 
Church), 419 ( criteria for the 
validity of the sacrament of Con
firmation) 

- celebration of the sacraments: 
111/420 ( essential elements and 
rituals; distinction and relation
ship), 421 ( obligatory nature of 
liturgical books; fidelity to the rite 
and flexibility of the rituals; oblig
atory nature of the proper rite) 
(see LITURGICAL BOOKS, 
RITE), 423 (the oil in the sacra
ments which make use of it; see 
ANOINTING OF THE SICK, BAP
TISM, CONFIRMATION, OIL, 
SACRED ORDER,) 
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- delict of simulation of adminis
tration of a sacrament: IV /503-
504 (see DELICT) 

- offerings received on occasion of 
the celebration: 111/425 (general 
principle; competent authority) , 
426 (fixed offerings and right to 
the sacraments) (see OBLIGA
TIONS OF THE FAITHFUL) 

- delict of simony in the adminis
tration or reception of sacra
ments: IV/505-507 (see DELICT, 
SIMONY) 

SACRED BONDS (see CONSE
CRATED LIFE: consecrated life 
and profession of the evangelical 
counsels) 

SACRED IMAGES (see CULT OF 
THE SAINTS) 

- regulation in the CIC: 111/1705 
- veneration of sacred images: 

111/1712 (foundation and crite
ria), 1713 (recourse to the crite
ria of the diocesan bishop) 

- restoration or alienation of pre
cious images: 111/1714, 1716 (see 
TEMPORAL GOODS, Alienation) 

SACRED MINISTRY (see CLERIC) 
- concept: 11/9 

SACRED ORDERS 
(see CLERICS, SACRAMENTS) 

- meaning, nature and foundation: 
111/897 ( divine institution), 898 
( character: see infra; consecra
tion and mission), 899 (grades; 
see BISHOP, PRESBYTER, DEA
CON), 900 (grades: historical 
notes), 901 (differentiation 
among the grades; matter and 
form required for the valid con
ferral of the three grades) 
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- effects: 1/13. 11/6, 202 ( constitu
tional incidence). 111/902 (trans
mission of the power of orders 
and sacramental grace) 

- imprinting character: 111/416 
(impossibility of repetition; his
torical notes), 417 (in case of 
doubt about the validity of the 
received sacrament or about its 
reception: principles), 898 

- minister: 111/907 (nature of the 
norm; historical notes), 908 ( dis
appearance of the distinction 
between ordinary and extraordi
nary minister), 909-911 (legiti
mate minister of episcopal 
consecration), 912-913 (number 
of bishops consecrated in epis
copal ordination), 914 (general 
norm on the legitimate minister 
for presbyteral and deacon ordi
nation), 915 (obligation of the 
proper bishop to ordain unless 
just cause), 917 (determination 
of the proper bishop), 919 (need 
for permission to ordain in a for
eign diocese) 

- the obligation to promote 
priestly vocations: 11/213-214 

- dimissorial letters: 111/914-915 
(concept and the need), 916, 920 
( competency to issue them), 923-
924 ( dimissorial letters for reli
gious and members of other 
institutes and societies), 925 
(requirements before granting 
dimissorial letters), 927 (bishop 
in whose favor they may be 
granted), 928 (verification of the 
authenticity of the received 
dimissorial letters), 929 (limita
tion or revocation of dimissorial 
letters), IV/514 

- delict of illegitime ordination: 
IV/514-516 (see DELICT) 
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- the right to receive: 11/122, 219. 
111/934 (male condition, equality 
and the right to order), 943 (pro
hibition of denying the recep
tion of orders to a suitable 
candidate), 950-954 Uudgement 
on suitability), 955 (right of dea
cons to ordination), 956 (canoni
cal causes to deny a deacon from 
the presbyterate; possibility of 
recourse; see HIERARCHICAL 
RECOURSE) (see VOCATION 
TO PRIESTHOOD ) 

-conditions and requirements on 
the part of the subject: 111/930 
( objective requirements of 
capacity: valid baptism), 930-935 
(male), 934 (the intention of the 
subject), 937 (requirements for 
licit ordination), 937-938 Uudge
ment of suitability for service to 
the Church; historical notes; con
tent), 941-944 (due freedom; see 
FEAR, FORCE; see 111/948, 971, 
976), 945-947 (due preparation; 
see FORMATION OF CLERICS, 
MAJOR SEMINARY), 948 
(lmowledge of the order to be 
received and its obligations), 
950-953 (suitability; content of 
the judgement on suitability; see 
VOCATION TO PRIESHOOD), 
959-961 (required age for the dif
ferent orders; competencies of 
the conference of bishops; see 
AGE), 962-964 (completion of 
the prescribed studies; see FOR
MATION OF CLERICS), 1023-
1026 (the content of the scrutiny 
prior to orders) 

- irregularities and impediments: 
111/980 (notions), 981 (types; 
interpretation), 982 (the effect of 
irregularities and impediments), 
985-989 (irregularities to receive 
order), 990-992 (impediments for 



Sacred pastors 

orders; for the impediment for 
neophytes: 111/181; see NEO
PHYTE), 993-994 ( obligation of 
the faithful to to make known the 
impediments of which they are 
aware), 997-998 (irregularities and 
impediments to exercise the 
order received), 999-1000 (the 
effect of ignorance on irregulari
ties and impediments: see IGNO
RANCE), 1001 (multiplication of 
irregularities and impediments: 
general norm), 1003-1005 (dispen
sation from irregularities and 
impediments; see DISPENSA
TION), 1006-1012 (exercise of 
orders of irregular cleric, without 
dispensation, in case of emer
gency: requirements), 1013-1015 
(requirements about the content 
of the preces of dispensation from 
irregularities and impediments) 

- requirements prior to ordination: 
111/965 the need to be confirmed: 
see CONFIRMATION), 967 (peti
tion and reception of the liturgi
cal rite of admission), 969 
(reception and prior exercise of 
the offices of lector and acolyte; 
see MINISTRY: Lay Ministries), 
971 (written petition with state
ment about freedom), 973 (prior 
rite of commitment to celibacy; 
see CLERIC: Obligation of celi
bacy), 974 (obligation of the 
commitment to celibacy also for 
religious), 978 (retreats of at 
least five days) 

- documents required for ordina
tion and prior scrutiny: 111/1019-
1020 (foundation and need: his
torical notes), 1021 (things 
needed to be certified), 1022 
(scrutiny: regulating norms) , 
1023 (historical notes on scru-
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tiny), 1024-1026 (content or sub
stance of the scrutiny) 

- title of ordination: 111/939 
(reform of the discipline) (see 
INCARNATION) 

- celebration of the sacrament: 
111/903 ( during the Mass; time 
of celebration); 905 (place of cel
ebration), 906 (participation of 
the clergy and other faithful) 

- oil that is to be used: see OIL 
- loss of the juridical condition 

of cleric: see CLERIC 
- nullity of the ordination: 11/400 

(see SPECIAL PROCESSES: 
Causes to declare the nullity 
of sacred ordination) 

- recording and proof of ordina
tion: 111/1028 (see PARROCHIAL 
BOOKS) 

- delict of illegitimate episcopal 
ordination: IV/511-513 (see 
DELICT) 

SACRED PASTORS (see COL
LEGE OF BISHOPS, DIOCESAN 
BISHOP, HIERARCHY OF THE 
CHURCH, ROMAN PONTIFF) 

- concept: 11/1285 (relationship 
between the pastoral function 
of the bishop and of the pastor) 

- exercise of the governing func
tion: 11/68, 807 

- ministerial dimension of his 
function: 11/70, 165, 807-819 

- competency in temporal matters: 
11/69, 173-181 (freedom of laity) 

- competency in moderating the 
rights of the faithful: 11/149-150 
(see RIGHTS OF THE FAITH
FUL) 

SACRED PLACES (see ALTAR, 
CEMETERY, CHURCH, ORA
TORY, PRIVATE CHAPEL, 
SANCTUARY) 
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- concept of sacred: 111/1771 (in the 
history of religions), 177 4 (in the 
Old Testament), 1777 (in the New 
Testament), 1778 (the Church and 
the sacred), 1780 (making some
thing sacred and magic), 1781 (the 
works of reform of the CIC) 

-regulation in the CIC: 111/357-
358, 1771 (in the system of the 
CIC), 1783 ( content of the title 
Sacred places) 

- principal sacred places regu
lated: 111/1784 ( churches and 
oratories) 

- definition in the CIC: 111/1789 
(requirements of the sacred 
nature of the place), 1790 ( assign 
to worship or burial) , 1791 ( dedi
cation or blessing; see SACRA
MENTALS) 

- minister of dedication or bless
ing: 111/1794-1795, 1796 ( see 
SACRAMENTALS) 

- certificate of dedication or bless
ing: 111/1798 (see ECCLESIASTI
CAL ARCHIVES, DOCUMENT) 

- witness evidence of the dedica
tion or blessing: 111/1 799 ( wit
ness free of suspicion) 

- activities that are permitted in 
sacred places: 111/1800, 1801 
(possible multiple uses of sacred 
places), 1820 (the case of 
Churches) 

- profanation and reconciliation of 
sacred places: 111/1802-1803 
Quridical requirements) (see 
DELI CT: Delicts established in 
the CIC) 

- loss of the dedication or bless
ing: 111/1804 ( causes and effects) 

- freedom of exercising power and 
ecclesiastical function in a 
sacred place: 111/1806-1807 (his
torical notes about the right of 
asylum and current regulation) 
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SACRED SCIENCES (see EC
CLESIASTICAL FACULTIES or 
SCHOOLS, ECCLESIASTICAL 
UNIVERSITY, PROFESSORS, 
THEOLOGY) 

SACRED THINGS (see TEMPO
RAL GOODS) 

- the effect of the blessing or dedi
cation: 111/1654-1655 (see SAC
RAMENTALS) 

SACRED TIMES 
- notion of sacred: 111/1771 (in the 

history of religions), 1774 (in the 
Old testament), 1777 (in the New 
Testament), 1778 (the Church 
and the sacred), 1780 (secular
ization and magic) 1781 (the 
works of the revision in the CIC) 

- regulation in the CIC: 111/357-
358, 1771 (in the system in the 
CIC), 1888 ( content of the regu
lation) 

- nature of the norms that regulate 
sacred time: 1/1099 

- the liturgical year as point of ref
erence: 111/1882-1883 

- feast days: 111/1883, 1890 ( com
petency to establish, transfer or 
suppress), 1892 (faculties for dis
pensation), 1895 (List of feast 
days by Universal Law), 1895 
(suppression and transfer of a 
feast day to Sunday), 1897 (man
ner of celebration of days of pre
cept), 1900 (rite and time to 
fulfill the precept), 1901 (reasons 
for not attending Mass; possible 
substitutions of the Mass) 

- Sunday: 111/1884-1886 (histori
cal notes), 1895 ( origin, content 
and importance), 1897 (manner 
of celebrating): participation in 
the Eucharist; rest), 1900 (rite 
and time to fulfill the precept), 
1901 (reasons for not attending 
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Mass; possible substitutions of 
the Mass) 

- Ash Wednesday: 111/1909 
- Holy Thursday: 111/654 
- Good Friday: 111/655, 1908 
- Holy Saturday: 111/655 
- Easter time: 111/630 ( determina-

tion of the end of the paschal 
precept) 

- days of penance: 111/1886-1889 
(historical notes), 1890 (compe
tency to establish, transfer or sup
press), 1892 (faculties for 
dispensation), 1903 ( obligatory 
nature of penance by Divine Law), 
1904 (penitentiary practices of 
Ecclesiastical Law), 1906 (days 
and times of penance for the Uni
versal Church), 1908 (norms on 
abstinence, days of fasting and 
abstinence), 1910 (subjects 
obliged to fast and abstain), 1911 
(faculties of the the Conference of 
Bishops with respect to penitential 
discipline), 1912 (norms of the 
Bishops' Conference of Spain; see 
Part I, Appendix I, for English lan
guage conferences of Bishops) 

SAINTS (see WORSHIP OF SAINTS) 
- causes of canonization: 

see CANONIZATION 

SALUS AN/MARUM 
- and Canon Law: IV/206 ( as an 

informing principle), 2145-2148 
- and Penal Law: IV/205, 216 

(see Penal Law) 

SANATIO 
- concept in the CIC: IV/196 (syn

onym of penalty; see CANONI
CAL PENALTY) 

- Penal Law and Administrative 
Law: sanctions: IV/196-197, 217 

SANATIO IN RADICE 
(see MARRIAGE VALIDATION) 
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SANCTITY 
-universal call: see FAITHFUL: 

universal call to sanctity 

SANCTUARY (see SACRED 
PLACES, SHRINE) 

SCHISM (see COMMUNION, MAG
ISTERIUM OF THE CHURCH, 
CANONICAL PENALTY) 

- nature and regulation in the CIC: 
111/36 

-concept: IV/439 
- the delict of schism and applica-

ble penalty: IV/439-448 
(see DELICT) 

SECRET 
- promise of secrecy in the dioce

san curia: 11/1091-1092 (nature 
and scope) 

- oath of secrecy in tribunals: 
11/1092 

- obligation of secrecy in the pro
cesses: IV/879-881 

- witness evidence of those bound 
by professional secrecy or client
professional privilege and other 
types of secret: IV/1248-1249 

-celebration of secret marriage: 
111/1514-1522 

SECULAR INSTITUTES (see IN
STITUTES OF CONSECRATED 
LIFE) 

- origin: 11/1461, 1904 (historical 
notes) 

-concept and nature: 11/1461 (its 
incidence over the notion of con
secrated life), 1470 (secularity 
and consecration), 1473 (the 
notion of those consecrated in 
the CIC; see CANONICAL 
STATE), 1904 (nature: historical 
notes), 1817 (in the reform of the 
CIC), 1908 ( essential coexis
tence of consecration and secu
larity: doctrinal debate) 
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-judicial configuration in the CIC: 
11/1907 ( defining features; sys
tematic element, 1908 (the 
essential coexitence of consecra
tion and secularity), 1910 (conse
cration and secularity in the CIC) 

-juridical personality: 11/1937 
- admission of members: 11/1942 

( admission and stages; right of 
admission), 1943 (admission to 
the initial test: requirements and 
impediments), 1944 (required 
maturity of the candidate; appro
priate preparation), 1946 (initial 
test: purpose), 1858 (initial test: 
nature and regulation), 1948 
(incorporation to the institute), 
1949 (temporary incorporation: 
difference from perpetual and 
definitive) 

- canonical condition or status of 
the member: 11/1912, 1913 (sta
tus of consecrated, 1914 (the 
particulars of the secular nature) 
(see CANONICAL STATE) 

- observance of evangelical coun
sels: 11/1553 (general norm), 
1919 (determination of the 
proper method), 1919 (chastity, 
poverty and obedience) ( see 
EVANGELICAL COUNSELS) 

- sacred bonds of the members: 
11/1553, 1916 (nature of the sacred 
bond), 1917 ( different possibilities 
of the vow; publicity nature of the 
vows; see VOW), 1948 (incorpora
tion to the institute) 

- apostolic life: 11/1922 (fundamen
tal principles), 1923 (consecra
tion and secular apostolate), 1923 
(the apostolate of consecrated 
laity), 1925 (the apostolate of 
consecrated clerics; see infra 
clerics of a secular institute) 

- obligation of the members: 
11/1933 (the obligation to actively 

757 

Secular institutes 

participate in the life of the insti
tute), 1934 (the obligation of fra
ternal communion; see infra: life 
of fraternal communion) 

- spiritual life of the members: 
11/1940 (basic principles), 1940-
1941 (specific means) 

- permanent formation: 11/1950 
(foundation), 1951 (necessity 
and means; content) 

- way of personal life: 11/1927 (life 
of communion; external sign) 

- life of fraternal communion: 
11/1564-1565 (general founda
tion and peculiarities), 1927 (dis
tinction from religious life in 
community), 1934 (obligation of 
the members) 

- clerics of a secular institute: 
11/1928 ( different situations of 
incardination; see INCARDINA
TION), 1931 Guridical status of 
members incardinated in a 
diocese), 1931 (stable and full 
bonds; areas of autonomy), 1932 
Guridical status of those incardi
nated in the institute), 1952 (per
manenet formation), 1959 (indult 
to leave the institute) , 1969 (dis
missal from the institute) 

- internal governance of the insti
tute: 11/1935 (general principle; 
personal office and nomina
tion), 1936 (senior directors: 
conditions; power and duration: 
counsel; chapters or collegial 
organs) 

- temporal goods: 11/1937 (legal 
sources for its regulation), 1938 
(reflection of evangelical pov
erty; financial obligations with 
the members of the institute) 

- departure from the institute: 
11/1955 ( departure of those tem
porary incorporated: cases and 
regulation), 1956-1957 (handling 
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and granting of indult of depar
ture of those temporary incorpo
rated), 1958 (indult of departure 
of the one perpetually incorpo
rated; nature; difference from 
perpetually professed religious), 
1959 (procedure for the indult of 
the perpetually incorporated; 
case of clergies), 1961 ( effects of 
the indult) 

- dismissal from the institute: 
11/1962 (general norms; automatic 
dismissal), 1963-1965 ( obligatory 
dismissal: causes), 1965 ( optional 
dismissal: causes), 1966 (proce
dure for dismissal; decree of dis
missal: requirements for validity), 
1967 ( confirmation of the decree 
of dismissal), 1968 (notification of 
the decree and effects; recourse), 
1969 (the case of clerics) 

- transfer of a member to another 
institute: 11/1970 general princi
ples and cases envisioned), 1971 
(transfer to another secular insti
tute: regulation), 1837 (transfer 
to a religious institute) 

- association to the institute of 
other faithful: 11/1953 (nature of 
its bond), 1954 ( difference with 
third orders; see ASSOCIATIONS 
OF FAITHFUL: third orders) 

- participation in the missionary 
activity: see MISSION ACTIVITY 
OF THE CHURCH 

SENSUS FIDEi 
(see MAGISTERIUM OF 
THE CATHOLIC CHURCH) 

SENTENCE (see PROCESS) 
-judicial pronouncements: 

IV/1442 (terminology; nature), 
1444 (regulation in the CIC), 
1445 (types of pronouncements), 
144 7-1451 ( common structure of 
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the pronouncements), 1452 
(nature) 

- concept and nature: IV/1452 
- requirement of moral certainty 

to pronounce a sentence: 
IV/1459-1462 (see PROCE
DURAL EVIDENCE: weighing 
of evidence), 1469-1471 (method
ological order for reaching moral 
certitude) 

- definitive sentence: IV /1454 
(concept and types), 1456 (dis
tinction between definitive and 
interlocutory sentence) 

- conclusion of the instance by 
definitive sentence: IV /1170 
(see JUDICIAL INSTANCE) 

- interlocutory sentence: IV/1455, 
1456 (distinction between defini
tive and interlocutory sentence), 
1527-1535 (interlocutory sen
tence with the force of a defini
tive sentence: concept, cases and 
effects) (see INCIDENTAL 
CAUSES) 

- sentence ( determining that the 
claim of the Petitioner has not 
been established): IV/1466-1469 

- application of the norms on 
definitive sentences to interlocu
tory sentences): IV/1503-1505 

- internal procedure for decision 
to prepare sentences: IV/1473 
(personal responsibility of each 
judge), 1474-1480 (procedural 
itinerary; the case of the judge 
dissenting from the majority), 
1481 (the writing of the sentence 
by the sole judge), 1482-1483 
(the writing of a sentence of a 
collegial tribunal; the role of the 
ponens), 1484-1486 (time to 
make known the sentence) 

-internal requirements of the sen
tence: IV/1487-1488 (necessary 
contents), 1489 (the need to 
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resolve the controversy: congru
ence), 1491 (the need to deter
mine the obligations of the 
parties) , 1493 ( determination 
what is pertinent to expenses; 
see PROCEDURAL EXPENSES), 
1494-1496 (motivation for the 
sentence) 

- formal requirements of the sen
tence: IV/1498-1502 

- publication or notification of the 
sentence: IV/1506 (concept and 
purposes), 1507 (anticipated 
notification of the dispositive 
part only), 1508 (effects of the 
notification) , 1509 (publication 
indicating the methods for chal
lenging) , 1510-1513 (ways of 
publication) 

- correcting material errors: 
IV/1514 (nature), 1515 (source 
of possible errors) , 1516 (proce
dure for corrections) , 1517 
(time when the correction may 
take place) 

- the sanatio effects of the sen
tence: IV/1542 (sanatio by 
means of the sentence of the acts 
that are null: requirements) 

- defects of irremediable nullity: 
IV/1544-1549 (concept, nature 
and types) (see COMPLAINT 
OF NULLITY) 

- defects of remediable nullity: 
IV/1553-1556 (COMPLAINT 
OF NULLITY) 

- challenge of the sentence: 
see IMPUGNING 

- stability of the sentence and res 
iudicata: IV/1597 (see 
ADJUDGED MATTER) 

- execution of the sentence: 
see EXECUTION: of Sentences 
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SEPARATION OF SPOUSES 
In general 
- concept: 111/1569 (nullity, disso

lution, separation) , 1571 (right
obligation to the conjugal com
munity; see MARRIAGE: Effects 
of marriage), 1572 (guiding prin
ciples of the conjugal commu
nity), 1572 (the personal right of 
conjugal separation and its foun
dation) , 1573 (basis of the right 
of separation) 1574, (separation 
in fact and in law; the two ways 
of separation in law) 

- perpetual separation: 111/1577 
(sole cause) , 1577 (concept of 
adultery), 1578-1579 (require
ments of the specific canonical 
consideration of adultery) , 1579-
1582 ( causes that give right for 
the separation of the spouses 
due to adultery), 1582 (way to 
establish the perpetual separa
tion) 

- temporary separation: 111/1583 
(causes: grave spiritual danger) , 
1584 (grave physical danger) , 
1585 (grave difficulty for com
mon life; malicious abandon
ment) , 1587 (way to establish 
temporary separation) 

- support of children after separa
tion: 111/1588 

- domicile of separated spouses: 
111/1588 

- reconciliation and restoration of 
conjugal life: 111/1589 (invitation 
to reconciliation) , 1590 (in case 
of perpetual separation due to 
adultery), 1591 (in case of tem
porary separation) , 1592 (in case 
of separation based on mutual 
consent) 

Procedure 
- nature and foundation: IV/1897 
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- the need to approach the ecclesi
astical forum: IV/1898 

- types of procedures for separa
tion: IV/1728-1730 Qudicial and 
administrative separation) 

- administrative separation: 
IV/1899 

-judicial separation: IV/1900-1901, 
1902 ( competent tribunal), 1903 
(recourse of the judge to pasto
ral means before accepting a 
case), 1904 (necessary interven
tion of the promoter of justice) 

-domicile of the separated 
spouses: 1/716 

SEQUESTRATION (see GUARAN
TEES) 

SHRINE 
- new regulations in the CIC: 

111/1840, 1842 Quridical statute 
of existing sanctuaries before 
the CIC) 

- definition: 111/1841 ( elements 
and specific characteristics) 

- types: 111/1843-1845 ( diocesan, 
national, international) 

- approval of the local Ordinary: 
111/1842 (meaning), 1843-1845 
( approval of the different catego
ries), 1848 ( authority of the dioc
esan Bishop, privileges and 
exemptions) 

- pastoral purpose and means: 
111/1853-1854 

- statutes: 111/1846 (no need), 184 7 
(competent authority), 1848 
( content of the statutes: pur
poses of the sanctuary), 1849 
(rector; goods), 1850 (require
ments for the approval of the 
statutes) ( see STATUTES) 

possibility of granting privileges to 
sanctuaries: 111/1848, 1851-1852 
(see PRMLEGE) 
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SIMONY 
- in the provision of offices: 1/914 
-in the renunciation office: 1/1041 
- regarding the stipends: 111/704 

( see STIPENDS) 
- in the administration or recep

tion of sacraments: IV /505-507 
(see DELICT) 

SIMULATION 
- in the administration of sacra

ments: see DELICT: delicts esta
blished in the CIC 

SINGULAR DECREE 
(see ADMINISTRATIVE ACT) 

- concept and characteristics: 
1/517 

- manner of formulation: 1/526, 
527 (hearing of interested par
ties), 561 (purpose of the dia
logue) 

- form: 1/532, 556 ( oral precept: 
efficacy; see SINGULAR PRE
CEPT) 

- motivation: 1/533 
- notification: 1/541, 542 ( ordinary 

form), 544 (special norms), 545 
(extraordinary form), 547 (equiv
alent form) 

- objective efficacy: 1/536 
- temporal efficacy: 1/54 1, 555 

( cessation) 
- conflict between decrees: 1/538 
- successive decrees: 1/539 
- execution: 1/542 (see EXECU-

TION) 
- recourse against decrees: see 

HIERARCHICAL RECOURSE 
- see ADMINISTRATIVE SILENCE, 

COMPENSATION OF DAMAGES 

SINGULAR PRECEPT 
(see ADMINISTRATIVE ACT, 
SINGULAR DECREE) 

- concept and characteristics: 
1/522 
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- cessation: 1/513, 556 ( efficacy of 
the oral precept) 

- types: 1/524 

SOCIAL SECURITY 
- of clergy: IV/89 (see CLERIC: 

Right to social security and wel
fare) 

SOCIETIES OF APOSTOLIC 
LIFE 

-systematic place in the CIC: 
11/10, 1451 

- concept and nature: 11/1451 (not 
institutes of consecrated life) 
(see INSTITUTES OF CONSE
CRATED LIFE), 1973 (historical 
note), 1991 (their own particular 
way to incorporate members), 
2012-2013 (three fundamental 
points about their nature) 

- characteristics: 11/1976 (the 
apostolic purpose), 1977 (frater
nal life in common; aspiration to 
perfection in charity) 

- canonical regulation: 11/1451 
( asimilation in iure to the insti
tutes of consacrated life) 1975 
(systematic place in the CIC), 
1976 (the meaning of the verb 
accedunt and of the similarity to 
the institutes of conscrated life), 
1980 (regulation by reference: 
general principle, nature and lim
its) 1980-1982 (some concrete 
norms about institutes of consa
crated life) 

-practice of evangelical counsels: 
11/1977 ( characteristic notes; 
absence of vows), 1978 (assump
tion the counsels in certain soci
eties: the nature of the bond: see 
11/1991) (see EVANGELICAL 
COUNSELS) 

- structures of governance: 
11/1984 (reterence to norms 
of institutes of consecrated life; 

761 

Societies of apostolic life 

fundamental principles about 
power and governance), 1985 
(general assembly; other colle
gial bodies), 1986 (Superiors and 
their councils: rights and obliga
tions; some special cases of 
Superior generals), 1998 (rela
tionship between members and 
their Superiors) 

- erection of a house of a society: 
11/1983 ( competency; consent 
of the bishop), 2003 ( distinction 
between house and community 
legitimately constituted) 

- division of a society in parts: 
11/1987 

- admission of members pleno 
iure: 11/1985 (conditions), 1990 
(probatory time; incorporation 
or aggregation: nature and 
cases), 1991 (ways of incorpora
tion; difference fom profession) 

- formation of ministers: 11/1993 
(plan of formation; applicable 
guidelines), 1994 (of clerical 
members) 

- rights and obligations derived 
from definitive incorporation: 
11/1996 ( on the part of the incor
porated member), 1997 (on the 
part of the society) 

-clerical obligations applied to 
members: 11/2000 (foundation 
and limits), 2001 (listing of the 
obligations that concern the 
members of societies) (see 
CLERIC: Obligations and rights) 

- obligation to reside in a house or 
community legitimately consti
tuted: 11/1977 (fraternal life in 
common), 2003 (legislation on 
the fraternal life in common) 

- relationships of the members 
with authority: 11/1998 (with 
their Superiors), 1999 (with the 
diocesan bishop) 
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- clerical members: 11/1994 (incar
dination and formation) 

- members elevated to the episco
pate: 11/1997 

- association of other faithful: 
11/1992 ( cases and nature of the 
relationship) 

- temporal goods: 11/2005 ( con
cept of proper goods), 2006 (reg
ulation of the goods of the 
members: general norm) 

- departure and dismissal of mem
bers: 11/2008 (general norms), 
2009 (indult to leave of the one 
definitively incorporated) , 2011 
( exclaustration: causes and regu
lation; the usefulness of the 
application of qualified exclaus
tration), 2012 (dismissal) 

- transfer of a member to another 
institute: 11/1836-1837 (to a reli
gious institute), 2010 (to another 
society or to an institute of con
secrated life) 

- exclaustration: 11/2011 
- associations related to a society: 

11/1992 (see ASSOCIATIONS 
OF FAITHFUL) 

- entrustment of duties by the 
bishop to the society or to a 
member: 11/1290 (parishes 
entrusted to a clerical society), 
1999 (the need for agreement 
between the bishop and the 
Superior) (see CONTRACT, PAR
ISH) 

- catechizes in its churches and 
apostolic works: 111/129 
(see CATECHESIS) 

- participation in the mission 
work: see MISSIONARY WORK 
OF THE CHURCH 

SOLLICITATIO AD TURPIA 
(see DELICT: Delicts established 
in the CIC, PENANCE) 
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SPECIAL MANDATE (POWER 
OF GOVERNANCE: Delegated) 

- granted to the Vicar: see GEN
ERAL VICAR 

- granted to the Conference of 
bishops 

SPECIAL PROCESSES 
- general characteristics: IV/1719-

1722 
- peculiarities of the different spe

cial processes: IV/1722 (process 
for nullity of marriage), 1724 
(written special process for nul
lity of marriage), 1727 (docu
mentary process), 1728 ( cases 
of separation of the spouses; see 
SEPARATION OF SPOUSES), 
1730 ( cases of nullity of sacred 
ordination), 1732 ( dispensation 
super rato; see DISPENSATION 
SUPER RATO), 1734 (process on 
the presumed death of the 
spouses) 

Cases of separation of the 
spouses (see SEPARATION 
OF THE SPOUSES) 

Dispensation of the marriage 
ratified but not consum
mated (see DISPENSATION 
SUPER RATO) 

Documentary process 

- nature: IV/1727, 1877-1878 
- elements: IV/1878 Gurisdiction 

and competency of the tribunal), 
1879 (the parties), 1880 (the 
object of the process; required 
document; see DOCUMENT), 
1881 (proof of lack of dispensa
tion) 

- elements of the process: IV/1881, 
1882 (petition and citation), 1882 
(the contradictory process) 
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- the sentence of nullity and its 
effects: IV/1884-1885 

- appeal of the sentence: IV/1886-
1888, 1890-1891 (competent 
judge and procedure) 

- nova causae propositio: IV/1889 
(see NOVA CAUSAE PROPOSI
TIO) 

- complaint of nullity: IV /1889 
(see COMPLAINT OF NULLITY) 

- other general norms for all nul
lity cases: IV/1892-1893 (admoni
tion to the parties in the 
sentence about their moral and 
civil obligations) 

Grounds for declaring 
the nullity of marriage 

- nature: see infra Matrimonial 
process: declarative nature of 
nullity cases 

- competent tribunal: IV/1755-
1759 (proper right of the ecclesi
astical judge) , 1760 (competency 
of the civil judge in cases of 
merely civil effects) , 1764 ( cases 
reserved to the Apostolic See), 
1765 (forum of the place of cele
bration of the marriage) , 1767 
(forum of the respondent), 1768 
(forum of the petitioner) , 1772 
(forum of the proofs) (see infra 
Matrimonial process: obser
vance of the titles of compe
tency) 

- legitimacy: IV/1777, 1777-1782 
(historical notes), 1854-1863 
(present regulation), 1791-1793 
(passive legitimacy) (see LEGIT
IMACY) 

- challenge of the marriage after 
the death of either or both of the 
spouses: IV/1794-1803 (posthu
mous challenge) , 1803-1809 
( continuing the case post 
mortem) 
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- use of pastoral means by the 
judge before accepting a case: 
IV/1810-1811 

- applicable procedural norms: 
IV/1894 (prohibition for a con
tentious oral; subsidiary of the 
norms about processes in 
general; see IV/1813) 
(see PROCESS) 

- introduction of the case: IV/1813 
( application of the norms for 
processes in general) , 1813 
( acceptance of the petition, cita
tion of the respondent and for
mulation of the doubt) , 1814 
(notification of the decree for
mulating the doubt) , 1815 (deter
mination of the ground or 
grounds of nullity) , 1816 (decree 
opening the period for gathering) 

- period for gathering of proofs: 
IV/1817 (submitting proofs by 
the parties) , 1818 (assistance of 
advocates when introducing 
proofs), 1822-1824 ( declaration 
of the parties) , 1825-1827 (inter
vention of experts: causes indi
cated) (see PROCEDURAL 
PROOF) 

- intervention of the Defender of 
the Bond: IV/1819 (nature) (see 
DEFENDER OF THE BOND) 

- publication of the acts: IV/1820 
(see JUDICIAL ACTS) 

- intervention of experts: 111/1264-
1266 (rules of evidence for inca
pacity in matrimonial cases; 
see MARRIAGE CONSENT). 
IV/1825-1826 

- doubts during the instruction 
about consummation: IV/1833-
1837 (suspension of the case 
and instruction of the procedure 
super rato: see DISPENSATION 
SUPER RATO) 



Special processes 

- appeal of the sentence: IV/1838 
( special nature of the appeal; see 
APPEAL), 1839 (appeal of the 
sentence which does not declare 
nullity), 1841 (appeal of the sen
tence declaring the nullity; auto
matic nature of the appeal), 1844 
( appeal of the first sentence pro 
nullitate after another pro vali
date), 1847-1854 (appeal of the 
sentence of nullity rendered in 
first instance), 1855-1861 (accep
tance of a new ground on appeal) 

- effects of the sentence of nullity 
confirmed by decree or sen
tence: IV/1862-1865 

- adjudge matter in matrimonial 
cases: see ADJUDGED MATIER 

- vetitum for a future marriage 
attach to the sentence: IV/1865-
1869 

- notification to the Ordinary of 
the executed sentence or judge
ment and entry in the registers: 
IV/1870-1875 (see PARISH 
BOOKS) 

- other general norms for all nul
lity cases: IV/1892-1893 (admoni
tion to the parties in the 
sentence about their moral and 
civil obligations) 

Grounds for the declaration of 
nullity of the sacred ordina
tion (see SACRED ORDER) 

- theological principles: IV/1942 
- historical notes about the regula-

tion: IV/1943-1946 
- legitimacy to challenge the nul

lity: IV/1947-1948 
- procedure: IV/1730 (nature), 1949 

( sending the libellus to the com
petent Congregation; preliminary 
investigation), 1950 (admission of 
the petition; decision about the 
use of the administrative or judi
cial process; administrative pro-
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cess as the common way of the 
administrative process), 1951 
(prohibition ipso ire of the exer
cise of orders by the cleric) 

- designation of a judicial tribunal: 
IV /1952 ( assigning compe
tency), 1953-1954 (itinerary 
of the process to be followed) 

- participation of the Defender 
of the Bond: IV/1955 

- the effect of two conforming sen
tences of the Congregation: 
IV/1956, 1957 (notation and 
possible vetitum for marriage) 

Matrimonial processes 
(see MARRIAGE) 

- general characteristics: IV/1722-
1730 

-possible exercise of the adminis
trative power with respect to the 
bond of marriage: IV/17 46 ( dis
pensation super rato, pauline 
privilege and dispensation in 
favor of the faith), 1747 (declara
tion of nullity in administrative 
process) 

- importance of the matrimonial 
processes in judicial activity: 
IV/1737 

- declarative nature of nullity 
cases: IV/1739-1740 

-judicial knowledge in causes 
of nullity: IV/1741-1743 

- observance of titles of compe
tency: IV /17 43-17 46 ( occasion 
to modify the system) 

- moral certitude of the judges and 
"nullities of conscience": 
IV/1748-1751 

- requirement for two conforming 
sentences pro nullitate: IV/1751 

Process for presumed death 
of the spouse 

- historical notes: IV/1938 
- nature: IV/1734 (peculiarities), 1940 
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- means of proof and required cer
tainty: IV /1940 

- nature and efficacy of the decla
ration: 111/1543 (see DISSOLU
TION OF THE MARRIAGE) 

SPONSORS (see GODPARENTS) 

SPOUSES (see MARRIAGE) 

STATUS (see CANONICAL STATUS) 

STATUTES 
- definition: 1/681 (in its actual 

meaning) 
- nature: 1/677, 773 
- types: 1/678, 681 (see GENERAL 

NORMS OF ADMINISTRATION) 
- regulation of the different cate

gories: 1/682 
- interpretation: see INTERPRE

TATION 
- control of legitimacy: 1/682 
- of juridical persons: 1/772 

(approval), 773 (formation, 
approval). IV/143 (introduction 
of the requirements about the 
alienation of goods; see TEMPO
RAL GOODS: Alienation of 
goods) (see PERSON: Juridical 
Person) 

- of conferences of bishops: 
11/1003 (function), 1004 (juridi
cal nature; approval) (see CON
FERENCE OF BISHOPS) 

- of personal prelatures: 11/424 
( nature and difference from 
those of associations) ( see 
PRELATURE) 

- of military ordinariates: 11/737 
(see ORDINARIATE: Military) 

- of conferences of Major Superi
ors: 11/1902 (see CONFERENCE 
OF MAJOR SUPERIORS) 

- of the presbyteral council: 
11/1198 (statute and other proper 
norms), 1199-1200 (statutse, 
regulations, and electoral norms: 
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content) ( see PRESBYTERAL 
COUNCIL) 

- parish finance council: 11/1349-
1350 (see FINANCIAL COUN
CIL) 

- of the chapter of Canons: 11/1226 
(the need for, elaboration), 1227 
( approval by the bishop) , 1228 
(function and importance; 
respect for the laws of founda
tions), 1229 (fundamental sub
stance) ( see CHAPTER) 

- of associations: 11/448, 466 ( con
cept), 467 (necessity; subjects 
bound), 468 (minimal require
ments and structure), 470 (revi
sion or approval), 1813 ( of 
associations united to a religious 
institute) (see ASSOCIATIONS 
OF FAITHFUL: statutes) 

- statutes for the catechumenate 
issued by a conference of bish
ops: 111/178-1709 ( content and 
nature) (see CATECHUMENATE) 

- of ecclesiastical universities and 
faculties: 111/275 ( approval and 
substance), 276 (see CATHOLIC 
EDUCATION) 

- of autonomous foundations: 
IV/169, 170 (see PIOUS FOUN
DATIONS) 

- of sanctuaries: 111/1846 
(see SHRINE) 

STIPENDS (see MASS) 
- denomination: 111/696 (substitu

tion of stipend for stips in the 
CIC; relationship with its nature) 

- concept and nature: 111/694 
(legitimacy and foundation), 695 
( nature and legitimacy: historical 
notes; interpretation of current 
norms), 697 (no juridical obliga
tion of the stipend: historical 
notes; see 111/425), 699 (stipends 
and support of clergy), 701 (sti-
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pends and support of clergy: his
torical notes), 702 (see CLERIC: 
right to a just remuneration) 

- relationship to the teaching on 
the fruits of the Mass: 111/697 
(see MASS: application of 
the Mass) 

- disposition of the priests: 
111/698-699 ( disposition to apply 
in every case the Mass for the 
intentions of the faithful), 703 
(the need to avoid the appear
ance of commerce), 704 
(relation to the delict of simony; 
see SIMONY) 

-the delict of unlawful gain with 
Mass offerings: IV/519-520 
(see DELICT) 

- the disposition of the faithful: 
111/700 (stipends and solicitous 
participation in the support of 
ministers), 701 (historical notes), 
702 (participation in the support 
of the activities of the Church; 
contribution to the good of the 
Church) , 703 (avoiding the 
appearance of commerce) 
(see RIGHTS AND OBLIGA
TIONS OF THE FAITHFUL: 
the obligation to provide for 
the needs of the Church) 

- determining the amount of the 
stipend: 111/713, 724-727 ( compe
tent authority and territorial 
application); knowledge of the 
faithful), 727 ( custom of the 
place in the absence of a deter
mined amount; religious subject 
to the determined amount), 728, 
(transients subject to the deter
mined amount) 

-juridical obligation of the priest 
who receives stipends: 111/698, 
706 (the obligation to apply one 
Mass for each stipend), 707 
( respect for the intention of the 
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faithful: the so-called collective 
Masses), 708 (recent norms 
about "collective" or multiple 
intentions), 709 ( obligation 
remains when stipend is lost), 
710 (moment when the obliga
tion begins; non prescription of 
Mass obligations: see PRESCRIP
TION), 711 (determination of the 
number of Masses in the event of 
indeterminate number of off er
ings), 712 (the system of legal 
presumption), 713 ( considering 
the amount of the stipend deter
mined for the region). IV/187 
(translation of Mass obligations: 
see PIOUS FOUNDATIONS) 

- time for fulfilling the obligation: 
111/729 (prohibition of person
ally accepting more obligations 
for Masses than can be satisfied 
in one year), 731 (possible con
trary intention of the donor; des
tiny of the obligations of Masses 
that surpass the limit and of 
those which have not been ful
filled within the year). IV/190 
(translation of Mass obligations: 
see PIOUS FOUNDATIONS) 

-place for fulfillment of the obli
gation: 111/732 (historical note 
and current regulation), 733 
(conjoined principles). IV/190 
(translation of Mass obligations: 
see PIOUS FOUNDATIONS) 

- entrusting to other priests 
Masses that must be celebrated : 
111/731, 735-739 (conditions for 
handing over the request), 739 
(beginning of the time to fulfill 
the request; competencies for 
vigilance in this matter), 740 (the 
obligation to record in the book 
of Masses: see 111/7 46) 

- obligations of those responsible 
to see that the obligations to 
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celebrate Masses are fulfilled: 
111/741 (annual handing over of 
the Mass obligations which have 
not been satisfied), 742 (respon
sible subjects and authority who 
receives), 743 (manner of urging 
these obligations). IV/187 
(reduction of Mass obligations: 
see PIOUS FOUNDATIONS) 

- competency for vigilence regard
ing Mass obligations: 111/739, 
742, 744-745 (the right-obliga
tion of local Ordinaries and 
Superiors), 747 (the obligation to 
periodically check the book of 
Masses). IV/187 (reduction of 
Mass obligations: see PIOUS 
FOUNDATIONS) 

- book of Masses: 111/7 46 (the 
obligation to observe: subjects 
and cases), 7 4 7 ( content of the 
special book of Masses and dis
tinction from other books; see 
PARISH BOOKS) 

- receiving stipends when more 
than one Mass is celebrated on a 
given day: 111/714 (general 
norm), 715 (application of the 
different Masses and personally 
receiving the stipend; exception 
on Christmas Day) 719, 721 (des
tination of the stipends not taken 
by the priest; the competent 
Ordinary), 722 (possibility of 
another attribution by extrinsic 
title), 722 (prohibition of receiv
ing a stipend for a second con
celebrated Mass) 

- at concelebrated Masses: 
111/698, 722 (prohibition of 
receiving a stipend for a second 
concelebrated Mass) 

- at a pro populo Mass: 11/1337. 
111/716-719 
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STOLE FEES 
- historical notes and present 

system of the financial aspects 
of parish ministry: 11/1328 
(see OBLIGATIONS OF THE 
FAITHFUL, PASTOR) 

SUBJECT 
- the use of the term in the CIC: 

1/857 

SUBJECT OF LAW (see PERSON) 

SUBREPTION 
- concept and regulation: 1/29 

(see RESCRIPT) 

SUBSIDIARITY 
- levels of application: 1/14 7 
-placement of the principle in 

the revision of the CIC: I/147 
- in the promotion of catholic 

schools: 111/220 (see CATHOLIC 
SCHOOL) 

- in the acquisition of temporal 
goods: IV/42 

- in the administration of goods: 
IV/82-83 

SUBSTANTIAL JURIDICAL 
FORM (see MARRIAGE CON
SENT, MARRIAGE) 

- the requirement of form in the 
celebration of marriage: 111/1078 
(ius connubii and form), 1453 
( reason for the substantial juridi
cal form), 1453 (historical notes) 

- subjects bound to canonical 
form: 111/1473 (the formal act of 
leaving the Church; see 111/1184-
1185), 1472 (summary of the cri
teria for the requirement of 
canonical form), 1512 (obliga
tion in mixed marriages; see 
MIXED MARRIAGES) 

- qualified witness and common wit
ness: 111/1454 (nature of participa
tion), 1454 (sacred minister who 
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by law has the right to assist the 
marriage), 1455 (technical mean
ing of the presence of the qualified 
witness) (see MARRIAGE: liturgi
cal form of celebration) 

- minister competent to validly 
assist at marriage: 111/1454, 1456-
1458 (with ordinary power), 1455 
(with delegated power), 1460 
(new regulation of delegation in 
the Code of 1917), 1461 (subdele
gation; substitution of faculty; see 
SUPPLETORY POWER), 1465 
( obligation to investigate freedom 
before assisting at marriage), 
1467 (territorial competency to 
validly assist at marriage; the 
need of permission to assist in a 
different place), 1468 (guidelines 
of the Spanish Episcopal Confer
ence; see MARRIAGE: place of 
celebration) 

- the need for permission to assist 
licitly at certain marriages: 
111/1112 (the nature of the norm), 
1133-1134 (basis for the prohibit
ing assistance at certain mar
riages without permission; 
subjects affected), 1135 (situa
tions contemplated by the norm: 
marriage of vagi; see VAGUS), 
1136 (marriage that can not be 
recognized or celebrated accord
ing to civil law), 1138 (marriage of 
one who has natural obligations 
from a previous union), 1139-1142 
(marriage of one who has notori
ously abandoned the faith), 1142 
(marriage of one under censure; 
see CENSURE), 1143 (certain 
marriages of minors), 1145 (mar
riage by proxy; see MARRIAGE 
CONSENT) 

- secret marriage: 111/1515 
- the assistance of a lay person 

as a qualified witness: 11/196 
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- extraordinary form: 111/1557 
(historical evolution), 1468 (cur
rent system), 1471 (objective 
requirements of extraordinary 
form) 

- dispensation from canonical 
form: 111/1512 (by the Ordinary 
in mixed marriages: require
ments) 

SUMMONS (see ADMINISTRA
TIVE ACT: see notification; 
JURIDICAL ACTS: notification) 

SUNDAY (see SACRED TIMES) 

SUPERIOR 
- Of institutes of consecrated 

life (see INSTITUTES OF CON
SECRATED LIFE: internal gover
nance of the institutes) 

- participation in the diocesan 
synod: 11/1064 

Of religious institutes 
- concept: 11/1616 
- levels in the current legislation: 

11/1616-1617 (general descrip
tion), 1628-1629 (Major Superi
ors; concepts and types), 1629 
( equivalency of Major Superiors; 
particular obligations of the 
Major Superior; see JURIDICAL 
EQUIVALENCE), 1630 (Ordinary 
Major Superiors: concept and 
peculiar obligations; see ORDI
NARY) 

- names: 11/1601 
- appointment: 11/1638 (require-

ments of validity), 1639 (ways 
of appointment; requirements 
of subject), 1641-1642 (temporal 
length of office; no uninter
rupted stay), 1644 (obligation 
of canonical election of the 
Superior General), 1645 (ways to 
determine other Superiors: pos
sible appointment with previous 
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consultation), 1646 (possible 
postulation), 1647-1649 (applica
ble norms in the election and 
appointments) (see ELECTION, 
POSTULATION) 

- exercise of the function Supe
rior: 11/1617 (juridical statute), 
1624-1627 (eleven precepts for 
the exercise of the function) 

- exercise of power: 11/1616, 1617 
(nature of common power), 1618 
(Superiors with power of juris
diction), 1620 (criteria and spirit 
for the exercise of the power), 
1621-1623 (origin of the power; 
seven precepts for its exercise) 
(see DOMINATING POWER, 
INSTITUTES OF CONSE
CRATED LIFE: internal gover
nance of the institutes, POWER 
OF ORDERS) 

- scope of exercise of the power 
of the Superior: 11/1635 (general 
notes), 1636 (distinction 
between Superior general and 
the others; passive subjects of 
power) 

- council proper to the Superior: 
11/1650 (requirement; justifica
tion), 1651 (the vote of the Supe
rior with the council; cases of 
acting considered by the CIC), 
1652 ( cases of acting considered 
by proper law) (see COUNCIL) 

- right of visitation: 11/1654-1655 
( visits of the Superior and of the 
bishop: cases) 

- profession of faith: 11/1619 (of 
Superiors of clerical institutes) 
(see PROFESSION OF FAITH) 

- obligation to reside in their own 
house: 11/1656 (general norm), 
1657 (legitimate absences; penal
ties for transgressions) ( see 
RELIGIOUS HOUSE) 
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- obligations with respect to con
fessions and spiritual direction 
of subjects: 11/1659, 1660 excep
tion), 1661 (prohibition of induc
ing members to manifest their 
concience) 

- local major Superior of houses 
sui iuris (see RELIGIOUS 
HOUSE) 

- transfer and removal: 11/1643 
(particular cases) 

- see CONFERENCE OF MAJOR 
SUPERIORS 

Of societies of apostolic life 
- power, rights and obligations: 

11/1985-1986 

SUPPLETORY LAW (see ECCLE
SIASTICAL LAW: lacunae in the 
law) 

- general structure: 1/348 (nature), 
349 (subjects), 350 (object), 351 
(prohibition in penal matters) 

- recourses to suppliance: 1/351 
(legal analogy), 353 (general 
principles in the Law), 357 
(canonical equity), 360 (jurispru
dence) , 363 (praxis of the Roman 
Curia), 364 (canonical doctrine) 

SUPPLETORY POWER 
(see DOUBT, ERROR) 

- concept and nature: 1/883 
- cases in which it is applicable: 

1/309, 884 
- requirements: 1/884 
- in case of invalidating and inca-

pacitating laws: 1/312 
- in the valid assistance to mar

riage: 111/1462 (see JURIDICAL 
FORM, SUBSTANTIAL) 

SUPPORT OF CLERGY 
(see CLERIC: Right to a just 
retribution) 

- reform of the discipline on the 
support of clerics: 11/364. 111/699 



Supreme authority 

(historical notes with respect to 
stipends: see STIPENDS) 

- diocesan fund for the support of 
the clergy: IV/88 (necessity; jurid
ical regulation; goods that make 
up the fund; administration), 178 
Guridical form in the dioceses of 
Spain) (see TEMPORAL GOODS: 
Administration of goods) 

SUPREME AUTHORITY (see COL
LEGE OF BISHOPS, CHURCH: 
hierarchical organization, HIER
ARCHY OF CHURCH, ROMAN 
PONTIFF) 

- concept: 11/582 
- subject of supreme authority: 

11/582, 583 (treatment in the Mag
isterium), 583 (thesis about the 
Roamn Pontiff as the only sub
ject), 585 (thesis about the double 
subject), 586 (primate and colle
giality: its treatment in the CIC) 

- personal or collegial functioning: 
11/602, 614 (decision by the Head 
of the College), 768 

- the College of Bishops as sub
ject: 11/609 

- collegial functioning in a conciliar 
form: 11/612, 613 ( characteriza
tion) (see ECUMENICAL COUN
CIL) 

- collegial functioning in a extra
conciliar form: 11/613 (character
ization), 614 (action of the 
Head), 624 ( confirmation and 
promulgation of acts) 

SUSPENSION (see CENSURE) 
- historical notes: IV /334 
- concept and nature: IV /335 
- subjects affected: IV/335 
- types and effects: IV /336-338 

SYNOD OF BISHOPS 
- nature and foundation: 11/626, 

627 (synod and collegiality), 630 

770 

Analytical Index 

( distinction with respect to the 
ecumenical Council) 

- functions and power: 11/628 
(general description), 630 (possi
bility of deliberative power), 631 
( consulting function) 

- relationship with the Roman 
Pontiff: 11/633 (pontifical prerog
atives), 634 (the Pope as member 
of he Synod) 

- convocation and agenda items: 
11/633-634 

- presidency: 11/634 
- types of assembly: 11/636 (gen-

eral: ordinary and extraordinary; 
special), 637 (particular), 1030 
( continental Synod) 

- members: 11/639 (general ordi
nary assembly), 640 (general 
exraodinary and special assem
bly), 645 (after the reinstatement 
of the Synod suspended due to 
Vacant See) 

- bodies: 11/634 (President or dele
gated presidents), 644 (Commi
sio querelarum, Coetus notitiis 
circa Synodum vulgandis ), 646 
(General Secretary), 647 (Gen
eral Secretary: attributions), 648 
(Council of the Secretary: com
position and functions), 650 
( special secretaries) 

- development of assemblies: 
11/641 (preparatory phase), 642 
(assembly phase), 643 (vote and 
the editing of the final docu
ments), 644 (closing phase: rela
tio circa labores peractos) 

- conclusion, transfer, suspension 
or dissolution: 11/644 (suspen
sion Vacante See) 

- documents of the synod: 11/630, 
634 (ratification by the Pope), 
631 (nature), 643 (redaction; 
juridical nature) 
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TABERNACLE (see EUCHARIST: 
eucharistic reservation) 

- nobility, placement and security: 
111/675 (principles), 675 (place
ment: conditions), 676 (norms 
about the construction of the 
tabernacle), 678 (permission to 
reserve the Blessed Sacrament 
temporarily in a different place), 
678 (responsibility of the cus
tody of the key) 

- reservation of the Eucharist only 
in one tabernacle in each church 
or oratory: 111/675, 678 (permis
sion to reserve the Blessed Sac
rament, temporarily in a 
different place) 

- lighted lamp before the taberna
cle: 111/681 (necessity, purpose; 
material characteristics of the 
lamp), 682 ( other signs indicat
ing reservation of the Eucharist) 

TAKING POSSESSION 
(CANONICAL PROVISION) 

TEMPLE (see SACRED PLACES) 

TEMPORAL GOODS 
(see PATRIMONIAL LAW) 

- the mission of the Church and 
temporal goods: IV/17 (formula
tion of the right of patrimonial 
autonomy of the Church), 18 
(content and limits), 20 (the ends 
as raison d'etre and limitation of 
the right), 21 (enumeration and 
articulation of the ends) 

- delict of coercion or impediment 
in of use of goods: IV/487-489 
(see DELICT) 

- canonical subjects with patrimo
nial capacity: IV/23 (enumera
tion), 24 (acts and transactions 
included in the patrimonial 
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capacity), 40 (meaning or signifi
cance of the term Church in the 
norms about temporal goods) 

- ownership of goods: IV/27 (artic
ulation of factors belonging to 
the private and public sphere), 
28 (the dominium eminens of 
the Roman Pontiff: nature; char
acteristics of canonical patrimo
nial ownership), 29 ( ownership 
and usage) (see PIOUS CAUSES) 

- object of patrimonial Canon 
Law: IV/25 (temporal goods; ser
vices; the concept of the matter 
"res") (see infra types of goods) 

- types of goods: 1/303 (immov
able: efficacy or effectiveness of 
the norms that regulate them), 
764 (spiritual goods: concept). 
IV/26 (categories that are effec
tive in Canon Law; sacred 
goods), 31-39 (ecclesiastical 
goods: concept and the effects of 
its use; see ASSOCIATIONS OF 
FAITHFUL, PERSON: juridical 
person), 71 (the concept of 
sacred objects; see 111/1654-
1655, 1714. IV/490), 73 (precious 
goods; see 111/1710. IV/135), 74 
(immovable goods), 110 (distinc
tion when doing inventory), 135 
(exvotos) 

- delict of profanation of a sacred 
object: IV/490-491 (see DELICT; 
see 111/1654-1655, 1714) 

Acquisition of goods 
- general principles: IV/41 (the 

influence of the principles of Vat-
ican 11), 42 (application of the 
principle of subsidiary: see SUB
SIDIARITY), 43 (fundamental 
principles of the disciple; the 
Church's specific means of 
financing), 44 (the right of the 
Church to acquire temporal 
goods; concept of acquicision), 
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45 (means to acquire; clarifica
tion of the different ways to 
acquire), 47 (the right of the 
Church to require from the faith
ful necessary goods), 48 (ius 
exigendi and ecclesiastical 
taxes), 49 (right and duty or obli
gation of the faithful to support 
the Church with temporal means 
or goods: see RIGHTS AND 
OBLIGATIONS OF THE FAITH
FUL: the obligation to financially 
support the needs of the 
Church), 50 (preference for the 
voluntary means of contribution) 

- offerings of the faithful: IV /50 
(preference with respect to other 
means) (see OFFERINGS OF 
THE FAITHFUL) 

- ecclesiastical taxes: IV/48 (basis 
and enumeration) (see ECCLESI
ASTICAL TAXES) 

- fees: see ECCLESIASTICAL 
FEES, STOLE FEES 

- offerings on occasion of pastoral 
services and administration of 
sacraments: see OFFERINGS OF 
THE FAITHFUL 

- acquisitive prescription: IV/69-70 
(general regulations), 71 (with 
respect to sacred objects), 73 ( of 
precious goods and actions), 74 
( of immovable goods) ( see PRE
SCRIPTION) 

- support of St. Peter's: IV /75-76 
( about the obligation of Bishops 
to financially assist the Holy See) 

- acquisition of goods as a result 
of pious wills: see PIOUS 
CAUSES 

- goods belonging to religious 
institutes: see RELIGIOUS 
INSTITUTES: Temporal Goods 

Administration of goods 
- Vatican II and the reform of the 

norms: IV/81 (principles in force 
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and characteristics of the new 
system) 

- Roman Pontiff's competency to 
administer: IV/84 (the Roman 
Pontiff as the supreme adminis
trator), 85 (foundation of that 
competency), 86 (habitual exer
cise of competency), 134-135 
(with respect to alienation; see 
infra Alienation of goods) 

- competencies of the ordinary: 
IV/93 (order of competencies), 
94 (position or the place of the 
ordinary; about the substance of 
his competencies) (see ORDI
NARY) 

- competencies of the diocesan 
Bishop: IV/96 (concept and 
requirements for acts of extraor
dinary administration), 97 
(requirements of other acts of 
importance; bodies that must 
consent or give counsel), 98 
( consequence of not fulfilling the 
requirements) (see DIOCESAN 
BISHOP) 

- competencies of the finance 
officer: see FINANCE OFFICER 

-competencies, obligations and 
responsibilities of immediate 
administrators: IV/104-106 (acts 
of ordinary and extraordinary 
administration), 106 (responsi
bilities of the administrator for 
invalid acts) 108 (the obligation 
to act faithfully, in the name of 
the Church), 109 (promise of 
faithful execution of the office; 
the obligation of inventory), 110 
( content of the inventory; verifi
cation and archive), 111 (inven
tory of goods of historical, 
artistic and documentary inter
est), 113-114 (obligations during 
the exercise of office: diligence 
and specific manifestations; rec-
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ommendation to prepare a bud
get), 115 (capacity to make 
contributions in the name of the 
juridical person) , 117-119 (obli
gation to obey by civil labor laws 
and to pay a just salary to 
Church employees), 120 ( obliga
tion fto render accounts annu
ally: periodicity and competent 
authority), 121 (rendering 
accounts to the faithful), 122 
(initiating or continuing lawsuits 
in the name of the juridical per
son), 123 (prohibition to arbi
trarily abandon the office; ways 
functions cease) (see infra 
Alienation of goods) 

- institutes and diocesan funds that 
are to be constituted: IV /88 
(for the support of the clergy: 
see SUSTENANCE OF THE 
CLERGY), 90 ( common fund for 
other necessities of the diocese), 
91 (interdiocesan cooperation), 
92 ( administration of goods com
ing from various dioceses) 

- institutes and funds of the Con
ference of Bishops: IV/89 (for 
the social provision of the clergy: 
see CLERGY: right towelfare and 
social security) 

- immediate administration of 
ecclesiastical goods: IV /100 
(general principle; designation 
on the part of the Ordinary in the 
absence of proper administra
tors), 101 (intervention of the 
Ordinary in case of negligence) 

- goods of juridical persons: IV/31-
39 ( about the relevance of the dis
tinction "public-private"), 102 
(the need for a finance council or 
two consultors) (see JURIDICAL 
PERSON, FINANCE COUNCIL) 

- the goods of the diocese: 11/1186 
(see FINANCE OFFICER) 
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Temporal goods 

- goods of the parish: 11/1331 (see 
FINANCE COUNCIL, PARISH 
PRIEST) 

- sacred goods: 11/1224-1225 
(function of the chapter in its 
custody and use; see CHAPTER) 

- public associations: 11/515, 520 
( destiny of the goods of an asso
ciation suppressed by authority) 

- private associations: 11/553, 560 
( destiny of goods of a sup
pressed association) 

- religious institutes: see RELI
GIOUS INSTITUTES: temporal 
goods 

- religious: see RELIGIOUS: reli
gious goods 

- secular institutes: see SECULAR 
INSTITUTES: temporal goods 

- societies of apostolic life: see 
SOCIETIES OF APOSTOLIC 
LIFE: temporal goods 

- acts of extraordinary administra
tion: IV /96-98 ( of the diocesan 
Bishop) , 104 ( of administrators 
in general), 105 (distinction of 
ordinary acts) , 106 (responsibil
ity of the administrator for 
invalid acts; relevance in civil 
law) ( see: Alienation of goods) 

- administration of pious causes: 
see PIOUS CAUSES 

- forum competent to judge on the 
administration of goods: IV/686 
(see COMPETENT FORUM) 

Alienation of goods 

- general consideration in the CIC: 
IV/124 (general norm), 124-125 
(principles of the current regula
tions), 149 (other requirements), 
126 ( civil efficacy or efficacy 
in civil law; limitations) (see 
Administration of goods: acts 
of extraordinary administration: 
CONTRACT) 
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- acknowledgement of the require
ments of the Code in the statues 
of juridical persons: IV/143 (see 
JURIDICAL PERSON: adminis
tration and alienation of goods) 

- the concept with respect to the 
juridical system: IV/124, 130, 131, 
142 

- stable patrimony: IV/115, 130 
(concept and criteria) 

- the need for permission to validly 
alienate goods that belong or are 
part of the stable patrimony: 
IV/130 (goods that are included), 
131 (goods that are excluded; 
minimum value of the alienation), 
134-135 (goods of religious insti
tutes; ex-votos), 135 (precious 
goods; separate parts of divisible 
goods) (see PERMISSION) 

- competent authority to give per
mission: IV /133-136 ( determina
tion based on the value of the 
goods or its category), 136 
(norms of the Spanish Confer
ence of Bishops; for English Lan
guage Conferences of Bishops 
see Part I, Appendix III) 

- requirements for permission: 
IV/134 (required consent or 
counsel), 136 (information to 
those who are to give consent 
or prosee counsel) 

- other requirements for licit alien
ation: IV/137 ( expert's 
appraisal), 138 (just cause; other 
precaution prescribed by author
ity), 140 (no alienation for a 
price less than indicated in the 
appraisal) 

- alienation of precious images: 
see SACRED IMAGES 

- alienation of relics: see RELICS 
- permission for leasing ecclesias-

tical goods:IV/146 (see CON
TRACT) 
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- alienation of goods of religious 
institutes or goods: see RELI
GIOUS INSTITUTES: Temporal 
goods 

- destination of the money 
received from the alienation: 
IV/140-141 

-the case of a canonicaly invalid 
alienation which is civilly valid: 
IV/106 (responsibility of the 
administrator for invalid acts or 
for acts that are invalid; civil rel
evance), 144 (performance crite
ria), 145 (situation of the issue in 
Spanish Law; in Italian Law) 

- prohibition to sell or lease goods 
to the administrators or their rel
atives: IV/148-149 

- delict of improper alienation of 
goods: IV/492-493 (see 
OFFENSE) 

TERM (see RECKONING OF TIME, 
TERM) 

- concept: 1/1098. IV/921 (terms 
and procedural time) 

TERRITORIAL ABBEY (see EC
CLESIASTICAL CIRCUMSCRIP
TION) 

- concept: 11/726 
- particular subjective elements: 

11/726 
-abbot: 11/726 (power), 727 (Epis

copal ordination, part of the 
Episcopal Conference or belong 
to the Episcopal Conference) 

- erection of new abbeys: 11/726 
- rapport system: 11/727 

TERRITORIALITY 
- as a principle of organization: 

1/845 (the meaning in the CIC). 
11/578 (in Book II), 709 (preemi
nence of the community dimen
sion in the ecclesiastical 
circumscriptions), 735 ( as a basic 
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criteria in the organization of pas
toral care), 1255, 1276-1280 (in the 
determination of the parish com
munity) (see ECCLESIASTICAL 
CIRCUMSCRIPTIONS) 

- territoriality and personality: 
1/298, 299 (in ecclesiastical law), 
855 (in the executive power) 
(see ECCLESIASTICAL LAW, 
POWER OF GOVERNANCE) 

- influence in the canonical use 
of the concept of Particular 
Church: 11/709, 735 (see PARTIC
ULAR CHURCH) 

- human mobility and territorial 
organization of pastoral care: 
11/1440-1444 (historical notes) 
(see CARE OF SOULS) 

- territorial competency of the tri
bunal: see TRIBUNAL: territory 

TERRITORY 
(see TERRITORIALITY) 

TESTAMENT (see PIOUS 
CAUSES) 

TERM (see RECKONING OF 
TIME, TERM) 

- concept: 1/1098 
- relevance for juridical security: 

1/1096 

THEOLOGY 
- availability of theological studies 

in all universities: 111/257 
(importance; obligation of the 
ecclesiastical authority), 258 
(means: institute or chair; recipi
ents of the teaching), 259 (teach
ing theology to the laity: 
characteristics), 260 (purpose: 
synthesis of knowledge) (see 
CATHOLIC UNIVERSITY) 

- professors of theology: 111/261 
( debate about the need and the 
concept of mandate: notes on the 
iter ofthe norm), 263 (profession 
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of faith and oath of fidelity; deter
mination of the subjects for 
which teaching mandate is 
required), 264 ( concept of man
date; relationship with the canon
ical mission) , 265 (effects of the 
mandate), 266 (teaching in public 
ecclesial centers: see CATHOLIC 
UNIVERSITY, ECCLESIASTICAL 
SCHOOLS, ECCLESIASTICAL 
UNIVERSITY) 

- the nature of the theological 
work: 111/265 (nature and juridi
cal consequences), 265-266 (rela
tionship with the magisterium) 
267 (incidence of the mandate 
with respect to the theological 
work) 

THIRD ORDER (see ASSOCIA
TIONS OF FAITHFUL: third 
orders) 

THIRD PARTY IN THE PRO
CESS (see INTERVENTION 
OF THIRD PARTY) 

TIME 

Procedural time 
- concept: IV/987 (time and peri-

ods; types of time; see TERM) 
- imposed time: IV/921-922 
- peremptoy time: IV/922 
- time established by law for 

action: IV/922, 1024 
-conventional and judicial TIME: 

IV/922, 925 (indication by the 
judge of active time) 

- legal time: IV/921-922 
- effects of the time: IV/921 (pre-

clusion), 922 (strict interpreta
tion of the peremptory nature), 
924 (general ef ects; exceptions) 

- abatement time and time for pre
scription: IV/1024 
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- delays and prorogation: IV/921 
(concept; types of delay), 922 
( ability to prorogue different 
time), 923 (procedure for proro
gation), 924 (breach of impossi
bility of prorogation) 

- different times for each time with 
respect to computation: IV/927 
( applicability of the norms about 
the reckoning of time), 928 (terms 
of useful time and continuous 
time) (see RECKONING OF 
TIME) 

- time that end on a feast or non
useful day: IV/927, ( automatic 
extension), 928 (determination 
of non-useful days; possibility 
to perform act on holidays; 
see IV/932) (see TRIBUNAL: 
hours and days of operation) 

TRANSACTION (see CONTRACT, 
PROCESS: ways to avoid trials) 

- concept: IV/1966 
- types: IV/1967 
- purpose: IV /1964-1965 ( cases envi-

sioned), 2161-2163 (applicability in 
administrative recourses; 
see HIERARCHICAL RECOURSE) 

- regulation: IV /1970 ( anticipation 
of the three possible normative 
sources), 1971 (norms estab
lished by the parties), 1972 (the 
law of the Bishops' Conference), 
1973 (local civil law) 

- canonical norms that must be 
observed: IV/1975 ( objective 
matter), 1976 (subjective re
quirements), 1977 ( objective 
requirements), 1978-1979 (for
mal requirements) 

- efficacy of the transaction: 
IV/1981 

- challenge: IV/1983 

TRANSFER (see ECCLESIASTI
CAL OFFICE: Loss) 
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Of Bishops 
-juridical regulation: 1/1054. 

11/896, 899, 900 (situation of the 
diocese until taking possession 
of the new one) 

Of clerics 
- to areas where there is shortage 

of priests: 11/283, 320 (permis
sion of the bishop a quo and 
agreement between Bishops) 
(see AGGREGATION) 

- competent authority to grant 
permission: 11/323 ( diocesan 
administrator) 

- change of incardination: 11/309, 
311 incardination ipso iure : 
requirements) 

Of pastors 
- notion: 1/1054. 11/1353 ( see PRO

CEDURE FOR THE TRANSFER 
AND REMOVAL OF PASTORS) 

Of Pontifical Legates 
- 1/1054 
Of religious 
- 1/1054 

TRANSIENT (see TRAVELLER) 

TRAVELLER (see DOMICILE) 
- concept and juridical relevance 

of status: 1/703 
- subject to the particular law: 

1/301 
- subject to the executive power: 

1/856 

TRIAL (see PROCESS) 

TRIBUNAL (see JUDGE, JUDI
CIAL POWER, PROCESS) 

- concept: IV /705 
- treatment in the CIC: IV/708 

(weighing the system), 708 (abro
gated canons), 709 (the meaning 
of the terms bishop and diocese 
in the norms about tribunals) 
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- grades of tribunals: IV/705 (grade, 
and instance), 813 (the principle 
of multiple instances) 

- types of tribunals: IV /706 ( con
cept of type; classifications) 

- norms about competency: see 
COMPETENT FORUM 

- assistance between tribunals: 
IV/714-715 (purpose and meth
ods), 934 (transfer of the judge as 
an alternative; see infra territory) 

- diocesan tribunal of first 
instance: IV/717 (right and obli
gation of the diocesan bishop) , 
717 ( cases excluded; personally 
or through other; collaboration 
among various bishops), 718 
( acts related to the tribunal 
reserved to the diocesan 
bishop), 722 ( obligation to con
stitute the tribunal: subjects obli
gated to and those excepted; see 
JUDGE, JUDICIAL VICAR), 723 
(possibilities when it is not pos
sible to erect; see IV/741, 742) 

- interdiocesan tribunal of first 
instance: IV /738 ( denomina
tion), 739 (reasons for erection; 
competency), 740 (unanimous 
decision of interested bishops; 
intervention of the Apostolic Sig
natura), 741 (the substitute func
tion of the diocesan tribunal; 
instruction or sessions in other 
places), 7 42 (Moderator of the 
tribunal; appointment of judges 
and ministers), 743 (types of 
cases which may be constituted; 
see IV/822), 820 (determination 
of the appellate court) 

- assignment of cases: IV /7 49 ( com
petency of the Judicial Vicar; 
order assigned) 

- substitution of appointed judges: 
IV/750 
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- cases of a sole judge: IV /7 44 
(faculty of choosing two asses
sors; task and qualities of the 
assessors; incompatibilities; 
see IV/7 49), 7 48 (possibility 
of hearing cases reserved to 
a college of three judges) 

- cases heard by a college of three 
judges: IV/747 (reserved cases), 
7 48 (possibility to entrust them 
to a sole judge), 749 (assistants 
to the sole judge) 

- cases entrusted to a college of 
five judges: IV /7 48 (possibilities) 

- manner of proceeding of the col
legial tribunal: see COLLEGE OF 
JUDGES 

- auditor: IV/757 (see COLLEGE 
OF JUDGES) 

- ponens: IV/759 (see COLLEGE 
OF JUDGES) 

- promoter of justice: IV/761 
(see PROMOTER OF JUSTICE) 

- defender of the bond: IV/771 
(see DEFENDER OF THE BOND) 

-judicial notary: see NOTARY 
- cursores and apparitores: 

IV/810-811 (present enforce
ment), 1142 (citation through 
cursor) 

- the function of the judge and 
other ministers of the tribunal: 
IV/860 (see JUDGE) 

-court of appeals: IV /720 ( cases 
heard in the first instance), 813 
(foundation of the principle of 
having several instances), 814 
( competent tribunal to hear the 
case in second instance), 814 (pos
sibility of appeal to the Holy See; 
see ROMAN ROTA), 815 (Metro
politan Tribunal; court of appeals 
for sentences of the Metropolitan), 
816 (appeal of sentences of the tri
bunal of the Archbishop without 
suffragens or of local ordinaries 
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immediate subiectis), 817 (Mili
tary Ordinary; appeal of sen
tences of subsequently delegated 
tribunals), 818 (the case of Spain; 
see ROTA OF THE SPANISH 
NUNTIATURA), 820 (appeal 
of sentences of an interdiocesan 
tribunal of first instance: cases) 

- interdiocesan tribunal of second 
instance: IV/820 ( cases of required 
constitution; competency of the 
Conference of Bishops), 821 (the 
initiative of constitution), 823-824 
( determining the Ordinary Moder
ator of the tribunal) 

- action of the second instance tribu
nal: IV/830 (identical constitution 
to the first instance), 831 ( cases 
that must be heard by a collegial tri
bunal), 831 (possibility that a lay 
person be part of the college) 

- tribunals of the Apostolic See: 
IV/599-600 (treatment in the CIC), 
710, 711 (right of the faithful to 
request the Holy See to call any 
case to itself), 712-713 ( effects of 
the Apostolic See calling the case 
to itself), 814 (appeal of the sen
tence before the Apostolic See), 
833 ( supreme judicial power of the 
Roman Pontiff), 834 (ways of exer
cise) (see APOSTOLIC PENITEN
TIARY, APOSTOLIC SIGNATURA, 
ROMAN CURIA, ROMAN ROTA) 

- administrative tribunal: IV/589-
590, 709 (see ADMINISTRATIVE
CONTENTIOUS, APOSTOLIC 
SIG NATURA) 

- tribunals for causes of religious: 
IV /754 (power of jurisdiction), 
754 (religious tribunals of first 
instance), 755 (non tribunals 
of first instance for religious), 
815 (second instance tribunals) 
(see RELIGIOUS INSTITUTES: 
Procedural Law) 
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- other bodies with competency 
of a judicial nature : IV/596, 601 

- see of the tribunal: IV/930 (gen
eral norm), 931 (nature of the 
requirement of a particular see; 
hours of operation) 

- admission of persons to the pro
ceedings: IV/937, 938 (the benefit 
of certain publicity) 

- hours of operation and judicial 
calendar: IV/931 

- regulation of the tribunal: IV /931 
- territory: IV /933 ( exceptional 

exercise of jurisdiction outside 
of the designated territory), 934 
(jurisdictional of non territorial 
foundation: see TERRITORIAL
ITY; transfer of judge outside 
the territory to gather proofs) 

- establishment in the tribunals 
of public permanent advocates: 
IV/994-995 (see ADVOCATE, 
PROCURATOR) 

TRIMESTER (see RECKONING 
OF TIME) 

TRINATION (see MASS) 

TRUST (see PIOUS CAUSES: fidu
ciary dispositions) 

'l1 

UNIVERSAL CHURCH 
(see CHURCH: COMMUNIO 
ECCLES/ARUM) 

- collaborators with the Pope in 
governance : 11/604, 606 (per
sons and institutions) 

-juridical system of governance 
vacante see: 11/607, 621 (interrup
tion of the Council), 644 (suspen
sion of the Synod of Bishops), 670 
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(functions of the college of Cardi
nals) (see VACANT SEE) 

- pertaining to the faithful: 11/716 

USE OF REASON 
- requirement to be passive sub

ject of the law: 1/291 
- relevance in or considering the 

capacity of the persons: 1/701 
- the religious who enters demen

tia during the profession of tem
poral vows: 11/1851 

- the actual lack exempting from 
penalty: IV/284, 288 (culpable 
lack as mitigating factor) ( see 
DELICT: Punishable action) 

- imperfect use of reason as a 
penal mitigating factor: IV /288 
(see DELICT: Punishable action) 

- use of reason and procedural 
capacity: see PARTIES TO THE 
PROCESS: capacity 

- use of reason and valid marriage: 
111/1225 (see MARRIAGE CON
SENT: consensual capacity and 
incapacity) 

USURPATION 
- of ecclesiastical functions: see 

DELICT: Delicts established in the 
CIC 

VACANT SEE 
Vacant Apostolic See (see Const. 

Ap. Universi Dominici Gregis, 
in Part I, Appendix I) 

- general norms: 11/607, 621 (inter
ruption of the Council), 644 (sus
pension of the Synod of 
Bishops), 670 (functions of the 
College of Cardinals) 
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Vacant see 

- the principle nihil innovetur: 
11/889, 918 (comparison with the 
vacant episcopal see) 

Vacant Episcopal See 
- general notes about the juridical 

regulation: 11/893 
- relevance of the mun us petri

num: 11/888 
- loss of the office of diocesan 

Bishop: 11/894 (see DIOCESAN 
BISHOP) 

- communication of the pontifical 
acts and efficacy of the loss of 
office: 11/896, 898 

- apostolic administration of the 
vacant see: 11/732 

- communicaton with the Holy See 
about the death of the Bishop: 
11/908 

- situation in case of transfer: 
1/900 (from the notification to 
the taking of office of the new 
diocese by the bishop), 901 
(initial moment of the vacancy 
of the see) 

- situation until the appointment 
of the diocesan Administrator: 
11/902-903 (notification by the 
Holy See and convocation of the 
college of consultants), 914 
(power of the one temporarily 
ruling the diocese) 

- regulation about the validity of 
the acts of the Vicars: 11/898-899, 
1132 

- election of the diocesan Admin
istrator: see DIOCESAN ADMIN
ISTRATOR 

- regulation of the vacant see: 
11/916 (general principles), 917 
(the meaning of the principle ni
hil innovetur), 918 (continuity of 
the life of the diocese), 919 (limi
tations to the power of the dioce
san Administrator), 920 (cessa
tion and suspension of bodies 
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and offices), 1080-1081 (situation 
of the current diocesan synod), 
1095 (situation of the administra
tive and judicial Vicars), 1131-
1132 (Vicar Ceneral and Episco
pal Vicar) 

- situation of the coadjutor 
bishop: 11/877 (right of succes
sion), 902, 1131-1132 

- situation of the auxiliary bishop: 
II/878, 899, 902, 920, 1128-1129 

- appointment of pastors: 11/1308-
1309 

Other cases of vacant see 
- vacant vicariate or apostolic pre

fecture: 11/904 

VAGUS (see DOMICILE) 
- concept and juridical relevance 

of his condition: 1/703 
- relevance of the place of origin: 

1/705 
- submission to the law: 1/303 
- determination of the Ordinary 

and proper pastor: 1/724 
- determination of the competent 

judicial forum: IV/675 (see COM
PETENT FORUM) 

- prohibition to assist the marriage 
of vagi without permission from 
the Ordinary: 111/1135 

VARIETY (principle) 
- in general: 11/5, 42 (see 

CHURCH: People of God, 
EQUALITY) 

VIATICUM (see EUCHARISTIC 
COMMUNION) 

- concept: 111/603, 632 
- necessity: 111/632 ( about the pre-

cept of receiving communion in 
danger of death and obligation of 
the pastors) 

- minister: 111/603 ( ministers who 
have the obligation and those 
authorized; other ministers), 604 
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( suspension of censures in case 
of request for viaticum) 

- subject: 624, 633 (possibility to 
receive even if having received 
communion) 

- administration: 111/633 ( ways to 
administer; successive recep
tion of communion without the 
rite of Viaticum), 634 (diligence 
at the time of administration), 
655 (possibility to receive it on 
Holy Saturday) 

VICAR (see POWER OF GOVER
NANCE: ordinary) 

- general concept: 1/829 Guridical 
nature and characteristics of 
vicarious offices). 11/814 (gen
eral principles about the Vicars 
of the Bishop), 1105-1106 (nature 
of the vicar: the case of the Vicar 
general) (see VICAR GENERAL) 

- the main vicarious offices: 1/831 
- cessation of the vicarious 

offices: 1/831 
- the nature of the power received 

by special mandate: 1/84 7. 
11/1126 (nature and regulation) 

VICAR FORANE (see DEAN, 
DEANERY) 

VICAR GENERAL 
- notion: 11/1103 
- historical evolution of the office: 

11/1104-1106 
- characteristics: 11/1106 
- appointment: 11/1117 (free con-

ferral), 1118 (for an indefinite 
time; possibility of third party 
intervention in the appointment) 

- personal requirements of the 
candidates: 11/1120-1121 (sacred 
orders, age, incompatibilities) 

- appointment of the Coadjutor or 
Auxiliary Bishop with special 
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faculties: 11/870-871, 1119 (par
ticularities) 

- general principles with respect 
to his power: 11/814, 898, 1094 
(hierarchical subordination: see 
11/1129-1130), 1095 (situation in 
vacant see), 1108-1109 (conse
quences of the vicarious charac
ter), 1107 (nature), 1107 
( ordinary character, administra
tive scope), 1108 (vicarious char
acter), 1123-1124 (nature, extent 
and scope) 

-juridical relationship with the 
Bishop: 11/1125 (general princi
ple), 1125 (reserved power: 
nature and regulation), 1126-
1127 (special mandate: nature 
and regulation; see also 1/84 7; see 
POWER OF GOVERNANCE: 
Delegated), 1128 (preference of 
the Auxiliary or Coadjutor 
Bishop), 1129-1130 (obligation of 
notification and prohibition to 
act against the will and intention 
of the bishop) 

-juridical relationships between 
the Vicar General and the Epis
copal Vicar: 11/1112, 1113 (guid
ing principles), 1114-1115 
( determination and coordina
tion of competencies) 

- participation in the diocesan 
synod: 11/1059 

- loss of office: 11/1131 ( cases or 
different cases) 

- removal: 11/1118 (regulation), 
1119 ( specifications in the case 
of the Auxiliary Bishop) 

- substitution: 11/1119 
- suspension from office: 11/1131 

(nature), 1132 (different cases) 

VICARIATE FORANE 
(see ARCHIPRIEST, PARISH) 
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Vocation to priesthood 

-concept and nature: 11/7 45, 1394 
(history) 

- establishment of vicariates: 
11/1395 

- participation of vicariate presby
ters in the diocesan synod: 
11/1063 

VOCATION TO PRIESTHOOD 
(see CLERIC, SACRED ORDERS, 
MINOR SEMINARY, MAJOR 
SEMINARY: Admission of stu
dents) 

-juridical nature and efficacy: 
11/213, 238 

-juridical relevance of the mani
festation of the desire for priest
hood: 11/122, 219. 111/955 
(subjective conviction of the 
vocation and right to orders) 

- intervention of the ecclesiastical 
authority: 11/219, 237 (prior 
judgement about suitability), 234 
( definitive judgement about suit
ability), 287 (responsibility of the 
bishop). 111/943 (prohibition 
against denying the reception of 
orders to a suitable candidate), 
950-954 ( obligation to call only 
suitable candidates; content of 
the judgement on suitability) , 
1025 (content of the scrutiny 
prior to orders) 

- obligation to promote vocations: 
11/213 (subjects), 214 (subjects 
particularly obligated) , 215 
(minor seminaries), 216 (histori
cal notes), 281 (formation of can
didates to priesthood in this 
petition), 792 (obligation of the 
Bishops) 

- "adult" vocations: 11/214, 219 
(non exclusivity of major semi
naries) 
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vow 
In consecrated life 
- vows and consecrated life: 

11/1477, 1553 (see CONSE
CRATED LIFE) 

- chastity, poverty and obedience: 
see EVANGELICAL COUNSELS 

-religious vows: 11/1580 (notes of 
the religious vow: public charac
ter, three-fold), 1580-1581 (dura
tion, juridical obligation, types, 
reserved, sacred nature of the 
professed person), 1737 (the 
public vow in religious profes
sion: see RELIGIOUS: profes
sion), 1787 (disappearance of 
the category of solemn vow) 

- delict of attempted marriage: 
IV/542-544 (see DELICT) 

- vow of chastity of consecrated 
virgins: 11/1572 (nature) 

In general 
- as an act of the virtue of religion: 

111/1717-1719 (regulation among 
the acts of divine worship; see 
DMNE WORSHIP 

- sources of divine law, Magiste
rium and Tradition: 111/1719 

- social consequences and inter
vention of the legislator: 
111/1724-1725 

- definition: 111/1726-1 728 
- types: 111/1734 (public and pri-

vate), 1735 (solemn and simple), 
1736 (personal, real and mixed) 

- grounds for nullity: 111/1728 
(force and fear), 1729 (struc
tural requirements of fear), 1729 
(gravity), 1730 ( external and 
unjust), 1731 (the problem of the 
consulto illatio) ( see FEAR, 
FORCE) 

- the obligatory nature of the valid 
vow: 111/1737 (strictly personal 
character; vowed promises by 
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communities), 1738 (promise 
and vow), 1739 (possible obliga
tions of justice to third parties 
based on a real or mixed vow) 

- cessation of the vow: 111/17 40 
(possible ways: established term; 
substantial change of the mat
ter; nonfulfillment of condition), 
1741 (lack of final cause) 

- suspension of the vow: 111/17 42 
(persons who have the power 
to suspend), 17 43 ( effects of the 
suspension), 1752 (suspension 
a iure of private vows issued 
before religious profession) 

- dispensation of vows: 111/17 44 
(private and public vows; sub
jects with power to dispense 
from private vows), 17 45 ( nature 
of the dispensation), 17 46 (just 
cause of the dispensation), 1747-
1750 ( dispensation in detriment 
of the rights of third parties) 
(see DISPENSATION) 

- commutation of private vows: 
111/17 45 ( concept and types), 
1763 (cause) 

In societies of apostolic life 
- vows and evangelical counsels 

in societies of apostolic life: 
11/1977-1979, 1991 

WARNING 
- as a penal remedy: see PENAL 

REMEDY 
- as an informal method of pasto

ral care: IV /355 
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- as a prerequisite to the valid 
imposition of censures: IV /383 
( see CENSURE) 

WEEK (see RECKONING 
OF TIME) 

WITNESS 
- in processes: see PROCEDURAL 

EVIDENCE 
- for the proof of the reception 

of the sacraments: see BAPTISM, 
CONFIRMATION, SACRED 
ORDERS 

- types of and relevance in mar
riage: see SUBSTANTIAL 
JURIDICAL FORM 
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WRITTEN NORMS (see ECCLESI
ASTICAL LAW, GENERAL 
NORMS OF ADMINISTRATION) 

- before the code: 1/24 7 
- hierarchy of the norms: 1/264, 

853 (safeguarding) 
- promulgation: 1/272 
- approved by the Pope in forma 

specifica: 1/366 

YEAR (see RECKONING OF TIME) 
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